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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  EX] 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  F*residential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is'also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  cari  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly  , 

downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^uprf)f  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regutations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  May  18,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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This  sectfon  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7CFRPart91S 

[Doctot  No.  FV99-915-1  FR] 

Avocados  Grown  in  South  Florida; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  increases  the 
assessment  rate  from  $0.08  to  $0.16  per 
55-poimd  bushel  container  or 
equivalent  of  avocados  established  for 
the  Avocado  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
915  for  the  1999-2Q00  and  subsequent 
fiscal  years.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  avocados  grown  in  South 
Florida.  Authorization  to  assess  avocado 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  ackninister  the  program. 
The  fiscal  year  began  on  April  1  and 
ends  March  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  2276; 
Winter  Haven,  FL  33883-2276; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
complying  witii  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 


agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698.  or  E-mail: 
Jay.Guerber^sda.gov.  You  may  view 
the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
Virww.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule  \ 
is  issued  imder  Marketing  Agreement      ' 
No.  121  and  Order  No.  915.  both  as 
amended  (7  CFR  part  915),  regulating 
the  handling  of  avocados  grown  in 
South  Florida,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture  • 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  avocado  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  avocados 
beginning  April  1, 1999,  and  continue 
imtil  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  ordOT,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefirom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 


petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1999-2000  and  subsequent  fiscal 
years  fit)m  $0.08  per  55-poimd  bushel 
container  or'vquivalent  to  $0.16  per  55- 
pound  contaiher  or  equivalent  of  South 
Florida  avocados  handled. 

The  Florida  avocado  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Florida 
avocados.  They  are  femillar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  'The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportimity  to  participate  and 
provide  input. 

For  the  1998-1999  and  subsequent 
fiscal  years,  the  Committee 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  fiscal  year  to 
fiscal  year  unless  modified,  suspended, 
or  terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  January  13, 
1999,  and  unanimously  recommended 
1999-2000  expenditures  of  $167,335 
and  an  assessment  rate  of  $0.16  per  55- 
poimd  bushel  container  or  equivalent  of 
avocados  handled.  In  comparison,  last 
year's  budgeted  expenditures  were 
$174,344.  The  assessm«it  rate  of  $0.16 
is  $0.08  higher  than  the  previous  rate. 
For  the  1998-99  fiscal  period,  the 
Committee  voted  to  lower  its  assessment 
rate  from  $0.16  to  $0.08  to  reduce  the 
funds  in  its  operating  reserve.  It  wanted 
to  bring  its  reserve  closer  to  one  year's 
operating  expenses.  With  this 
accompUshed,  the  Committee  voted  to 
return  the  assessment  rate  to  the 
previous  level  of  $0.16  to  cover  1999- 
2000  expenses.  As  discussed  later,  the 
Committee  expects  to  use  interest 
income  and  reserve  funds  to  cover  some 
of  its  anticipated  expenses  during  1999- 
2000  because  the  $0.16  per  55-pound 
bushel  container  or  equivalent 
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assessment  rate  is  expected  to  generate 
$144,000,  which  is  $23,335  less  than  the 
Committee's  budgeted  expenses. 

The  major  expenditures 
reconunended  by  the  Committee  for  the 
1999-2000  year  include  $46,000  for 
salaries,  $39,500  for  production 
research,  $27,000  for  local  and  national 
enforcement,  $10,040  for  employee 
benefits,  $8,955  for  insiuance  and 
bonds,  and  $5,500  for  travel.  Budgeted 
expenses  for  these  items  in  1998-99 
were  $46,000,  $41,500,  $32,000.  $9,778. 
$8,516,'and  $7,000  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  avocados.  Avocado 
shipments  for  the  year  are  estimated  at 
900,000  55-poimd  bushel  containers 
which  should  provide  $144,000  in 
assessment  income.  Income  derived 
from  handler  ^sessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$187,615)  will  be  kept  within  the 
maximum  of  3  fiscal  years'  operational 
expenses  penoiitted  by  the  order 
(§§915.42  and  915.142). 

The  assessment  rate  established  by 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Conunittee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
reconunend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Depart^nent.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1999-2000  budget  and 
those  for  subsequent  fiscal  years  would 
be  reviewed  and.  as  appropriate, 
approved  by  the  Department. 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  piusuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  149 
producers  of  avocados  in  the  production 
area  and  approximately  48  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Spiall  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultiual  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

The  average  price  for  fresh  avocados 
during  the  1996-97  season  was  $13.20 
per  55-poimd  bushel  box  equivalent  for 
all  domestic  shipments  and  the  total 
shipments  were  917,861  bushels. 
Approximately  10  percent  of  all 
handlers  handled  90  percent  of  the 
South  Florida  avocado  shipments 
during  that  season.  Many  handlers  ship 
other  tropical  fruit  and  vegetable 
products  which  are  not  included  in  the 
Committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  price  per  55-poimd  container  or 
equivalent,  about  90  percent  of  the 
avocado  handlers  could  be  considered 
small  businesses  imder  SBA's  definition 
and  about  10  percent  of  the  handlers 
could  be  considered  large  businesses. 
The  majority  of  handlers  and  producers 
of  Florida  avocados  may  be  classified  as 
small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1999- 
2000  and  subsequent  fiscal  years  from 
$0.08  per  55-pound  bushel  container  or 
equivalent  to  $0.16  per  55-pound  bushel 
container  or  equivalent  of  avocados.  The 
Committee  unanimously  recommended 
1999-2000  expenditiues  of  $167,335 
and  an  assessment  rate  of  $0.16  per  55- 
pound  bushel  container  or  equivalent 
handled.  The  assessment  rate  of  $0.16  is 
$0.08  higher  than  the  1998-99  rate.  The 
quantity  of  assessable  avocados  for  the 
1999-2000  season  is  estimated  at 
900,000  containers.  Thus,  the  $0.16  rate 
should  provide  $144,000  in  assessment 
income.  Assessment  income,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expends. 

The  major  expenditures 
recommended  by  the  Committee  for  the 


1999-2000  year  include  $46,000  for 
salaries,  $39,500  for  production 
research,  $27,000  for  local  and  national 
enforcement,  $10,040  for  employee 
benefits,  $8,955  for  insiuance  and 
bonds,  and  $5,500  for  travel.  Budgeted 
expenses  for  these  items  in  1998-99 
were  $46,000,  $41,500,  $32,000,  $9,778, 
$8,516,  and  $7,000,  respectively. 

During  the  1998-99  season,  the 
Committee  voted  to  decrease  the 
assessment  rate  to  bring  its  operating 
reserve  closer  to  one  year's  operating 
expenses.  For  the  1999-2000  fiscal 
period,' the  Committee  voted  to  retiun  to 
the  previous  rate  of  $0.16  to  cover 
authorized  expenses.  The  Committee 
expects  to  use  interest  income  and 
funds  from  its  operating  reserve  to  cover 
1999-2000  expenses.  This  will  be 
necessary  because  assessment  income  is 
expected  to  total  $144,000,  and  the 
Committee's  budget  totals  $167,335. 

The  Committee's  1999-2000  budgeted 
expenditures  of  $167,335  include 
increases  in  employee  benefits  and 
office  equipment.  Prior  to  arriving  at 
this  budget,  the  Committee  considered 
information  from  various  soiu-ces,  such 
as  the  Conmiittee's  Budget 
Subconunittee.  Alternative  expenditiue 
levels  were  discussed,  based  upon  the 
relative  value  of  various  research 
projects  to  the  South  Florida  avocado 
industry. 

The  assessment  rate  of  $0.16  per  55- 
poimd  bushel  container  or  equivalent  of 
assessable  avocados  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
assessable  avocados,  estimated  at 
900,000  55-pound  bushel  containers  or 
equivalents  for  the  1999-2000  fiscal 
period.  This  rate  is  expected  to  provide 
$144,000  in  assessment  income,  which 
is  $23,335  below  budgeted  expenses. 
The  Committee  foimd  this  acceptable 
because  interest  income  and  funds  from 
the  Committee's  operating  reserve 
would  be  available  to  make  up  the 
deficit. 

A  review  of  historical  information 
indicates  that  the  grower  price  for  1999- 
2000  season  could  range  between  $13.20 
and  $14.90  per  55-poimd  bushel 
container  or  equivalent  of  avocados. 
Therefore,  the  estimated  assessment 
revenue  for  the  1999-2000  fiscal  year  as 
a  percentage  of  total  grower  revenue 
could  range  between  1  and  1.2  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
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addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Florida  avocado  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on-all  issues. 
Like  all  Committee  meetings,  the 
January  13. 1999,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  avocado 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
lector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  17. 1999  (64  FR 
13123).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  avocado  handlers.  Finally!  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register.  A  30-day  comment  period 
ending  April  16. 1999,  was  provided  for 
interested  persons  to  respond  to  the 
proposal.  No  comments  in  opposition 
were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation" 
submitted  by  the  Committee,  the 
comment  received,  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  the  1999-2000  fiscal  year  began 
on  April  1, 1999,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  year  apply  to 
all  assessable  avocados  handled  during 
such  period.  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incinred  on  a  continuous 
basis.  Further,  handlers  are  aware  of  this 
rule  which  was  recommended  at  a 
public  meeting.  Also,  a  30-day  comment 
period  was  provided  for  in  the  proposed 
rule. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  915.235  is  revised  to  read 
as  follows:  . 

§915.235    Assessment  rate. 

On  and  after  April  1. 1999,  an 
assessment  rate  of  $0.16  per  55  pound 
bushel  container  or  equivalent  is 
established  for  avocados  grown  in  South 
Florida. 

Dated:  May  10, 1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  99-12238  Filed  5-13-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 

Business  Loan  ProgriNn 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTKXt:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  Small  Business  Reauthorization  Act 
of  1397,  enacted  on  December  2. 1997, 
with  respect  to  SBA  financing  in  the 
pilot  Premier  Certified  Lenders  Program 
(PCLP).  The  final  rule  extends  the 
authority  of  a  Certified  Development 
Company  (CDC)  participating  in  the 
PCLP  (Premier  CDC). 
DATES:  This  rule  is  effective  on  May  14, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  M.  Oliver,  202-205-6490. 
SUPPLEMENTARY  INFORMATION:  On  May  5, 
1998  (63  FR  24739),  SBA  pubhshed  in 
the  Federal  Register  an  interim  final 
rule  in  order  to  implement  Pub.  L.  105- 
135,  the  "Small  Business 
Reauthorization  Act  of  1997"  (1997 
legislation),  enacted  on  December  2, 
1997,  which  amends  Section  504  of  the 
Small  Business  Investment  Act  of  1958 
(15  U.S.C.  661-697f}  (Act).  SBA 
promulgated  the  regulation  in  interim 
final  rule  form  to  enable  qualified  CDCs 
to  participate  in  the  PCLP  Program  as 
soon  as  possible.  SBA  received  4  timely 
comments  on  its  interim  final  nde. 
These  comments  addressed  several 
issues,  each  of  which  is  discussed 
below. 


The  1997  leeisktion  established  a 
goal  of  the  PC^»^  have  each  Premier 
CDC  process  50%  of  its  loans  made 
under  Section  504  of  the  Act  ("504 
loans")  under  PCLP  procedures.  Two 
commenters  suggested  that  SBA  make  it 
clear  in  the  regulation  that  it  is  a  goal 
and  not  a  requirement.  The  conmienters 
noted  that  SBA  stated  in  an  internal 
procedinal  notice  that  a  Premier  CDC 
was  "required"  to  process  50%  of  its 
504  loans  under  PCLP  rather  than 
correctly  stating  that  the  50%  level  is  a 
goal.  SBA  agrees  with  the  commenters 
but  believes  that  the  issue  should  be 
addressed  in  a  new  procedinal  notice 
and  not  in  SBA  regulations. 

One  commenter  suggested  that  we 
substitute  the  term  "loan"  in  place  of 
"financing"  in  several  places  in  the  rule. 
The  commenter  noted  that  in  certain 
other  sections  of  SBA  regidations  the 
term  "financing"  or  "504  financing" 
refers  to  the  combination  of  the  CDC 
loan,  the  Third  Party  Lender's  loan,  and 
the  Borrower's  equity  injection  and  not 
just  the  CDC  loan.  In  order  to  eliminate 
any  possible  confusion.  SBA  will  use 
the  term  "loan"  or  "PCLP  loan"  in  place 
of  "financing"  throughout  this  preamble 
and  the  final  rule. 

One  commenter  objected  to  SBA's 
requirement  in  the  interim  final  rule 
that  a  letter  of  credit  comprising  any 
portion  of  a  Premier  CDC's  loss  reserve 
must  have  a  term  "equal  to  or  longer 
than  the  term  of  the  financings  it 
secines".  The  commenter  stated  that: 
"While  I  understand  that  the  intent  of 
this  provision  is  to  protect  SBA  fiom 
excessive  exposure  or  loss,  I  believe  that 
this  requirement  is  not  commercially 
reasonable  and  that  it  imposes  an 
unnecessary  burden  on  both  the  CDC 
and  ultimately  the  borrowing  small 
business  concerns."  The  commenter 
suggested  that  SBA  amend  the 
requirement  so  that  each  lett(  r  of  credit 
supporting  a  PCLP  loan  (1)  has  a  term 
of  at  least  one  year  and  (2)  provides  for 
at  least  90  days  prior  written  notice  to    ' 
SBA  and  the  Premier  CDC  if  the  issuer 
intends  to  decline  issuing  a  letter  of 
credit  on  substantially  similar  terms  for 
another  term.  While  SBA  has 
considered  the  commenter's  suggestion, 
SBA  believes  that  it  is  inappropriate  to 
develop  and  implement  regulations  for 
the  program  that  do  not  fuUy  protect 
SBA  fiom  imdue  exposure  to  risk  of 
non-reimbm-sement  resulting  bom  a 
mismatch  in  maturity  of  a  PCLP  loan 
and  the  period  a  letter  of  credit 
providiiig  protection  is  outstanding. 
SBA  will  continue  to  require  that  a 
letter  of  credit  have  a  term  equal  to  or 
longer  than  the  maturity  of  the  PCLP 
loan  which  triggered  the  requirement  for 
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the  Premier  CDC  to  contribute  to  the 
loss  reserve. 

The  comments  SBA  received 
regarding  the  terms  of  letters  of  credit 
contributed  to  the  loss  reserve  made  it 
clear  to  SBA  that  it  should  clarify  what 
SBA  woiUd  do  if  an  issuer  of  a  letter  of 
credit  did  not  remain  "well  capitalized" 
throughout  the  term  of  the  letter  of 
credit  it  has  issued.  The  interim  final 
rule  stated  that  an  issuer  of  a  letter  of 
credit  must  be  well-capitalized  (as  that 
term  is  defined  in  regulations  of  the 
Federal  Deposit  Insurance  Corporation, 
as  amended  (12  CFR  325.103)),  but  did 
not  say  what  SBA  would  do  if  the  issuer 
became  insolvent  or  othervkase  failed  to 
remain  well-capitalized  during  the  term 
of  the  letter  of  credit.  Accordingly,  the 
final  rule  expressly  states  that  SBA  may 
require  an  additional  loss  reserve 
contribution  by  a  Premier  CDC  if  an 
issuer  of  a  contributed  letter  of  credit 
^Is  to  remain  well-capitalized. 

The  last  sentence  of  §  120.845  (c)  (1) 
of  the  interim  final  rule  stated  that  "A 
loss  reserve  irrevocable  letter  of  credit 
must  *  *  *  "  and  then  listed  conditions 
applicable  to  the  letters  of  credit.  To 
clarify  that  all  letters  of  credit 
contributed  to  the  loss  reserve  must  be 
irrevocable  and  that  the  listed 
conditions  apply  to  all  letters  of  credit, 
SBA  moved  the  term  "irrevocable"  from 
the  introductory  phrase  of  that  sentence 
and  explicitly  made  it  condition  (iii). 

A  commenter  requested  clarification 
regarding  the  requirement  to  replenish 
withdrawn  loss  reserve  assets  with 
contributions  "equal  to  or  greater  than 
the  amount  of  the  assets  withdrawn." 
The  PCLP  regulations  require  Premier 
CDCs  to  contribute  1%  of  each  PCLP 
loan  to  the  loss  reserve.  If  there  is  a 
default  on  a  PCLP  loan,  the  Premier 
CDC  must  pay  to  SBA  10%  of  any  loss, 
after  recoveries,  incurred  by  SBA  as  a 
result  of  the  default  by  the  Premier  CDC 
on  the  Debenture  issued  imder  PCLP 
(the  Premier  CDC's  "Exposure").  The 
commenter  suggested  that  the  proper 
minimum  amoimt  a  Premier  CDC  must 
replenish  to  the  loss  reserve  is  the 
amount  realized  from  the  loss  reserve 
less  the  1%  the  Premier  CDC 
contributed  to  the  loss  reserve  when  it 
made  the  PCLP  loan  that  defaulted.  SBA 
imderstands  the  logic  imderlying  the 
request  but  declines  to  make  the  change 
because  the  1997  legislation  explicitly 
requires  Premier  CDCs  to  reimburse  at 
least  what  has  been  withdrawn. 

The  1997  legislation  permitted  a 
Premier  CDC  to  contribute  letters  of 
credit  to  its  loss  reserve.  The  legislation 
required  the  letters  of  credit  to  be 
assigned  to  SBA.  It  did  not  state  how  the 
Premier  CDC  should  do  so,  for  either 
loss  reserve  deposits  or  letters  of  credit. 


Commenters  generally  requested  more 
guidance  with  respect  to  the  loss 
reserve.  In  order  to  provide  such 
guidance,  SBA  decided  to  clarify  "in  a 
manner  acceptable  to  SBA"  and  state 
expressly  in  the  final  rule  how  a 
Premier  CDC  wiU  "assign"  its  deposits 
and  letters  of  credit  to  SBA. 
Accordingly,  the  final  nde  states,  to 
secure  its  obligations  to  SBA  imder 
PCLP,  a  Premier  CDC  must  grant  SBA  a 
first  priority  perfected  security  interest 
in  any  segregated  funds  comprising  any 
portion  of  a  Premier  CDC's  loss  reserve. 
Since  the  letter  of  credit  would  be  used 
as  credit  support  for  the  Premier  CDC's 
obligations  to  SBA,  SBA  normally 
would  be  the  direct  beneficiary  of  the 
letter  of  credit,  rather  than  the  assignee 
of  a  letter  of  credit  naming  the  Premier 
CDC  as  beneficiary.  Therefore,  SBA  has 
decided  to  require  "assignment"  of  any 
letter  of  credit  to  SBA  by  having  the 
Premier  CDC  directly  name  SBA  as  the 
beneficiary  of  the  letter  of  credit. 

A  Premier  CDC  commenter 
questioned  whether  this  final  rule 
would  apply  to  Premier  CDCs  already 
participating  in  the  PCLP  pilot,  and 
whether  their  original  agreements  with 
SBA  and  SBA  regulations  in  effect  when 
they  first  entered  the  PCLP  pilot  would 
apply  after  promulgation  of  this  final 
rule.  This  final  rule  applies  to  all 
Premier  CDCs.  This  fhial  rule 
supersedes  all  prior  regulations 
applicable  to  the  PCLP  pilot.  If  any 
provision  in  any  agreement  between  a 
Premier  CDC  and  SBA  relating  to  the 
PCLP  pilot  is  inconsistent  witib  any 
provision  of  this  final  rule,  the 
provision  of  this  final  rule  will  govern. 
If  SBA  develops  a  new  form  of 
agreement  for  Premier  CDCs,  all  Premier 
CDCs  will  have  to  enter  that  agreement, 
which  then  would  govern  all 
subsequent  transactions  imder  the  PCLP 
pilot. 

Finally,  a  commenter  wanted  to  know 
what  happens  to  a  Premier  CDC's  loss 
reserve  accoimt  if  SBA  suspends  or 
removes  the  Premier  CDC  from  the 
PCLP.  SBA  plans  to  release  an  SBA 
Procediual  Notice  to  address  the  issue. 

Compliance  With  ExecutiTe  Orders 
12612, 12988,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612.),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  final  rule  does 
not  constitute  a  significant  rule  within 
the  meaning  of  Executive  Order  12866, 
since  it  is  not  likely  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
U.S.  economy. 


SBA  certifies  that  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  Last 
year,  SBA  made  approximately  4,000 
504  loans.  Currently  there  are 
approximately  300  CDCs,  less  than  25  of 
which  are  Premier  CDCs.  While  the 
1997  legislation  removes  the  limit  on 
the  number  of  CDCs  that  can  become 
Premier  CDCs,  SBA  anticipates  that,  at 
most,  only  half  of  the  CDCs  would  be 
affected  by  this  rule.  Thus  the  changes 
to  the  PCLP  implementing  the  1997 
legislation  do  not  constitute  a 
significant  impact  on  a  substantial 
niunber  of  small  businesses. 

SBA  certifies  that  this  final  rule  does 
not  impose  any  additional  reporting  or 
record-keeping  requirements  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  final  rule 
has  no  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12988,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  to 
accord  with  the  standards  set  forth  in 
section  3  of  that  Order. 

List  of  Sub|ects  in  13  CFR  Part  120 

Loan  programs — business,  Reporting 
and  recordkeeping  requirements.  Small 
businesses.  '"--v^ 

Accordingly,  pursuant  to  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  SBA 
amends  part  120,  chapter  I,  title  13, 
Code  of  federal  Regulations  as  follows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(bK6)  and  636(a) 
and  (h). 

2.  Revise  §  120.845  to  read  as  follows: 

§120.845    Premier  Certified  Lenders 
Program  (PCLP). 

The  SBA  has  established  a  pilot 
program  ("Program")  to  designate  a 
number  of  CDCs  as  Premier  Certified 
Lenders  ("Premier  CDCs"),  and  to 
authorize  them  to  approve,  close, 
service,  foreclose,  litigate,  and  liquidate 
504  loans  subject  to  SBA  regulations, 
procedures,  and  policies.  A  Premier 
CDC's  authority  to  approve  loans  under 
the  Program  is  subject  to  SBA's 
determination  that  the  loan  and 
Borrower  meet  SBA's  eligibility 
requirements. 

fa)  PCLP  Loan  Approvals.  A  Premier 
CDC  notifies  SBA  of  its  approval  of  a 
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PCLP  loan  by  submitting  appropriate 
documentation  to  SBA's  loan  processing 
center.  SBA  will  notify  the  Premier  CDC 
of  the  SBA  loan  number  (if  it  does  not 
identify  a  problem  with  eligibility,  and 
funds  are  available). 

(b)  Premier  CDC  Exposure.  A  Premier 
CDC  must  reimburse  SBA  for  10%  of 
any  loss  (including  attorney's  fees  and 
litigation  costs  and  expenses)  incurred 
by  SBA  as  a  result  of  a  default  by  the 
Premier  CDC  on  a  Debenture  issued 
under  the  PCLP  ("Exposure"). 

(c)  Loss  Reserve.  A  Premier  CDC  must 
establish  a  loss  reserve  to  provide  funds 
to  pay  its  Exposiire  to  SBA. 

(1)  Assets,  (i)  A  Premier  CDC's  loss 
reserve  must  be  composed  of  any 
combination  of: 

(A)  Segregated  funds  on  deposit  in 
one  or  more  federally  insured 
depository  institutions  in  which  the 
Premier  CDC  has  granted  to  SBA,  in  a 
manner  acceptable  to  SBA,  a  first 
priority  perfected  security  interest  to 
secure  the  Premier  CDC's  obligations  to 
SBA  under  the  PCLP;  or 

(B)  Irrevocable  letters  of  credit, 
(ii)  SBA  must  be  named  as  the 

beneficiary  of  all  letters  of  credit.  A 
Premier  dKl's  loss  reserve  deposits  in 
an  institution  may  exceed  the 
institution's  insured  amount,  but  only  if 
the  institution  is  "well-capitalized"  as 
defined  in  regulations  of  die  Federal 
Deposit  Insurance  Corporation,  as 
amended  (12  CFR  325.103)  ("well 
capitalized  bank"). 

(iii)  A  loss  reserve  letter  of  credit 
must: 

(A)  Be  issued  by  a  well-capitalized 
bank; 

(B)  Have  a  term  equal  to  or  longer 
than  the  maturity  of  the  PCLP  loan 
which  triggered  the  requirement  for  the 
Premier  CDC  to  contribute  to  the  loss 
reserve; 

(C)  Be  irrevocable; 

(D)  Be  otherwise  acceptable  to  the 
SBA; 

(E)  Have  an  issuer  who  remains  well-' 
capitalized  throughout  the  term  of  the 
letter  of  credit,  or  SBA  may  require  an 
additional  loss  reserve  contribution  by 
the  contributing  Premier  CDC. 

(2)  Contributions.  A  Premier  CDC's 
loss  reserve  must  total  1  percent  of  the 
Debentures  it  issues  under  the  PCLP 
Program.  A  Premier  CDC  must 
contribute  50  percent  of  the  required 
loss  reserve  attributable  to  each  I^LP 
loan  when  the  Debenture  it  issues  to 
fund  the  PCLP  loan  is  closed,  25  percent 
within  1  year  after  the  Debenture  is 
closed,  and  25  percent  within  2  years 
after  the  Debentiue  is  closed. 

(3)  Reimbursement.  SBA  determines  a 
Premier  CDC's  Exposure  on  a  loan  and 
withdraws  the  amoimt  necessary  to 


cover  the  Exposure.  If,  after  full  use  of 
any  assets  in  the  loss  reserve,  there  are 
not  enough  loss  reserve  asjets  to  cover 
a  Premier  CDC's  Exposiue,  the  Premier 
CDC  must  pay  SBA  any  difference 
between  the  Exposiue  and  the  less 
reserve  assets  withdrawn  by  SBA  to 
cover  the  Exposure  within  45  days  of  a 
demand  for  pa)mient  by  SBA. 

(4)  Replenishment.  If  SBA  withdraws 
assets  from  the  loss  reserve  to  cover  a 
Premier  CDC's  Exposure,  the  Premier 
CDC  must  replace  the  withdrawn  loss 
reserve  assets  within  30  days  of  the 
withdrawal  with  contributions  equal  to 
or  greater  than  the  amoimt  of  the  assets 
withdrawn. 

(5).  Withdrawal.  A  Premier  CDC  may 
withdraw  loss  reserve  assets  attributable 
to  any  repaid  Debentiue  upon  written 
approval  by  SBA. 

(d)  Review.  SBA  will  review  a  Premier 
CDC's  PCLP  loans  annually. 

(e)  Suspension  and  revocation.  The 
AA/FA  may  suspend  or  revoke  a  CDC's 
Premier  designation  upon  written  notice 
stating  the  reasons  for  the  suspension  or 
revocation  at  least  10  business  days 
prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA, 
failiue  to  meet  loss  reserve  or  eligibility 
criteria,  or  violations  of  applicable 
statutes,  regulations,  or  published  SBA 
policies  and  procediues.  A  Premier  CDC 
may  appeal  the  suspension  or 
revocation  made  under  this  section 
piu'suant  to  the  procedures  set  forth  in 
part  134  of  this  chapter.  The  action  of 
the  AA/FA  shall  remain  in  effect 
pending  resolution  of  the  appeal. 

(f)  Applications.  A  CDC  may  obtain 
informafion  concerning  this  pilot 
program  irova  the  Office  of  Program 
Development  in  the  Office  of  Financial 
Assistance  at  SBA's  Headqiiarters.  A 
CDC  may  submit  its  application  to  the 
SBA  field  office  in  which  it  is  most 
active.  The  SBA  field  office  will  send 
the  application  with  its 
recommendation  to  the  AA/FA  for  a 
final  decision. 

(g)  Acceptance  into  Program.  When 
determining  a  CDC's  application,  SBA 
will  consider  the  CDC's  ability  to  work 
with  the  local  SBA  office  and  the 
quality  of  past  performance. 

(h)  Program  period.  The  PCLP  pilot 
program  ends  on  October  1,  2000. 

Dated:  May  5, 1999. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  99-12100  Filed  5-13-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Engineering  Services,  Architectural 
Services,  Surveying,  and  Mapping 
Services 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
size  standard  of  $4.0  million  in  average 
annual  receipts  for  general  Engineering 
Services  (part  of  Standard  Industrial 
Classification  (SIC)  code  8711), 
Architectiual  Services  (SIC  code  8712), 
Surveying  (SIC  code  8713)  and  Mapping 
Services  (part  of  SIC  code  7389).  The 
ciurent  size  standard  for  the  general 
Engineering  component  of  SIC  code 
8711  and  all  of  SIC  codes  8712  and  8713 
is  $2.5  million.  For  Mapping  Services 
under  SIC  code  7389,  the  current  size 
standard  is  $3.5  million.  These  revisions 
are  made  to  more  appropriately  define 
the  size  of  business  in  these  industries 
that  SBA  believes  should  be  eligible  for 
Federal  small  business  assistance 
programs. 

DATES:  This  rule  is  effective  on  June  14, 
1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  N.  Ray,  Office  of  Size  Standards, 
(202) 205-6618. 

SUPPLEMENTARY  INFORMATION:  On 
February  3, 1998,  SBA  proposed  a 
revision  to  the  size  standard  for  general 
Engineering  Services  (part  of  SIC  code 
8711)  fix)m  $2.5  million  to  $7.5  million 
(63  FR  5480).  (The  other  size  standards 
applicable  to  Engineering  Services 
imder  SIC  code  8711 — Military  and   s 
Aerospace  Equipment,  Military 
Weapons,  Marine  Engineering,  and 
Naval  Architectiu« — were  not  reviewed 
as  part  of  the  proposed  rule  and  are  not 
changed  by  this  final  rule.) 

The  proposed  rule  also  revised  the 
size  standard  for  the  Architectiual 
Services  industry  (SIC  code  8712),  fit>m 
$2.5  million  to  $5.0  million,  and  for  the 
Surveying  Services  industry  (SIC  code 
8713)  from  $2.5  million  to  $3.5  million. 
SBA  proposed  no  change  to  the  $3.5 
million  size  standard  for  Mapping 
Services  categorized  within  Business 
Services,  Not  Elsewhere  Classified  (SIC 
code  7389).  SBA  proposed  that  Mapping 
Services  should  have  the  same  size 
standard  as  Survejdng  Services  since 
they  are  closely  related  industries. 
Siuveying  Services  was  proposed  for 
adjustment  to  $3.5  million,  the  standard 
already  applicable  to  Mapping  Services. 

SBA  proposed  these  size  standards 
based  on  its  analysis  of  the  latest 
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available  industry  data  from  the  U.S. 
Bureau  of  the  Census  (the  Census 
Bureau)  and  Federal  contract  award  data 
from  the  Federal  Procurement  Data 
Center.  SBA  evaluated  certain  factors 
describing  the  economic  characteristics 
of  firms  in  the  Engineering, 
Architectural,  and  Survejdng  Services 
industries  (industry  data  from  the 
Census  Bureau  are  not  available  for 
Mapping  Services  under  SIC  code  7389). 
These  factors  were  average  firm  size,  the 
distribution  of  industry  revenues  by  size 
of  firm,  start-up  costs,  and  industry 
competition.  SBA  compared  the 
characteristics  of  the  Engineering, 
Architectural,  and  Surveying  Services 
industries  to  the  average  characteristics 
of  all  industries  with  a  $5.0  million  size 
standard  (the  most  common  size 
standard  established  for 
nonmanufacturing  industries  and 
referred  to  as  the  "anchor"  size  standard 
for  the  nonmanufacturing  industries). 

Doing  so  enabled  SBA  to  determine  if 
the  size  standards  for  Architectural, 
General  Engineering,  and  Surveying 
Services  should  be  the  same,  higher,  or 
lower  than  the  $5  million  anchor  size 
standard.  In  addition,  SBA  reviewed  the 
percent  of  total  Federal  contract  dollars 
awarded  to  small  businesses  to 
determine  if  small  businesses  were 
obtaining  a  reasonable  share  of  Federal 
contracts.  For  a  further  discussion  of 
SBA's  size  standard  methodology  and 
the  analyses  leading  to  the  proposed 
size  standards  see  the  proposed  rule  of 
February  3,  1998  (63  FR  5480). 

Reason  for  Adopting  a  $4.0  Million  Size 
Standard  for  These  Industries 

This  final  rule  establishes  a  $4.0 
million  size  standard  for  the  each  of  the 
general  Engineering.  Architectural, 
Surveying,  and  Mapping  Services 
industries.  The  decision  to  adopt  this 
size  standard  rather  than  those  proposed 
primarily  reflects  our  assessment  of 
public  comments  received  on  the 
proposed  size  standards.  While  industry 
and  Federal  procurement  data  support 
the  size  standards  originally  proposed, 
these  data  also  indicate  that  $4.0  million 
is  within  a  range  of  size  standards 
supportable  by  the  data. 

The  size  standards  analysis  is  not  a 
mechanical  process  that  produces  a 
finite  result.  Rather,  the  analysis  of 
industry  eind  Federal  procurement  data 
provides  SBA  with  a  reasonable  range  of 
size  standards  to  consider.  Based  on  a 
review  of  specific  industry 
characteristics  and  other  information, 
such  as  public  comments  on  a  proposed 
size  standard,  -SBA  makes  a  decision  on 
what  final  size  standard  to  adopt  within 
the  range  of  size  standards  supported  by 
the  data. 


As  discussed  in  greater  detail  below, 
a  significant  number  of  comments 
disagree  with  the  $7.5  million  proposed 
size  standard  for  General  Engineering 
Services  and  the  $5.0  million  proposed 
size  standard  for  Architectural  Services. 
These  comments  express  a  consistent 
and  serious  concern  that  smaller 
businesses,  especially  those  below  the 
$2.5  million  size  standard,  would  not  be 
competitive  with  businesses  whose 
sizes  are  at  or  near  the  size  standards 
which  were  proposed  for  general 
Engineering  ($7.5  million)  or 
Architectural  Services  ($5.0  million). 

SBA  has  accepted  the  significance  of 
these  concerns,  and  adopts  tte  lower 
size  standard  of  $4.0  million  to  help 
address  them,  while  at  the  same  time 
providing  an  appropriate  recognition  of 
the  results  of  inflation.  Most  comments 
separately  addressing  Surveying  and 
Mapping  Services  support  a  higher 
standard  than  the  proposed  $3.5 
million.  A  $4.0  million  size  standard 
helps  address  those  views  as  well. 

As  explained  below,  numerous 
commenters  strongly  argue  that  a 
common  size  standard  should  be 
established  for  the  foiu-  industry 
categories  of  general  Engineering, 
Architecture,  Surveying,  and  Mapping 
Services  to  reflect  the  many  related 
activities  encompassing  the  professional 
design  industrj'.  SBA  agrees.  The 
desirability  of  establishing  the  same  size 
standard  for  each  of  these  industries, 
provided  industry-specific  factors  are 
reasonably  consistent  with  that 
standard,  was  a  strong  consideration  in 
developing  this  final  rule. 

SBA's  review  of  industry  and  Federal 
procurement  data  support  $4.0  million 
as  a  reasonable  size  standard  for  these 
industries.  As  discussed  in  the  proposed 
rule,  most  of  the  industry  factors  for 
Architectiiral  Services  and  Siuveying 
Services  support  a  size  standard  at  or 
below  SBA's  anchor  size  standard  of 
$5.0  million  for  nonmanufactiuing 
industries. 

Also,  as  discussed  in  the  proposed 
rule,  the  large  discrepancy  between  the 
share  of  Federal  contract  awards  to 
small  businesses  in  these  two  industries 
and  their  share  of  total  industry 
revenues  support  an  increase  from  the 
$2.5  million  size  standard.  A  size 
standard  of  $4.0  million  recognizes  the 
impact  of  general  inflationary  trends 
that  have  occiuxed  since  the  current  size 
standard  was  established  in  1986,  as 
well  as  additional  cost  pressures  related 
to  the  expanded  use  of  computerized 
applications  experienced  by 
engineering,  architectm^  and  surveying 
and  mapping  firms.  Thus,  we  believe  a 
size  standard  at  $4.0  million  is  a 
reasonable  alternative  to  the  proposed 


size  standards  for  Architectural  Services 
and  Surveying  Services. 

Although  the  industry  data  for  general 
Engineering  Services  support  a  size 
standard  higher  than  the  anchor  size 
standard,  the  SBA  is  now  persuaded,  in 
light  of  comments  received,  th&t  Census 
Bureau  data  do  not  adequately  consider 
the  integrated  nat\u«  and  relationships 
among  the  four  industry  categories.  For 
this  reason,  we  believe  the  siz&«tandard 
appropriate  for  Architectural  Services 
and  Surveying  Services  is  also 
appropriate  for  general  Engineering 
Services. 

Finally,  we  continue  to  believe  the 
size  standard  for  Surveying  Services 
should  also  be  established  for  Mapping 
Services.  As  discussed  in  the  proposed 
rule.  Surveying  Services  and  Mapping 
Services  are  considered  closely  related 
activities.  The  newly  developed  North 
American  Industry  Classification 
System  (NAICS)  organizes  firms 
engaged  in  these  two  activities  into  a 
single  industry.  SBA  will  be 
establishing  size  standards  by  NAICS 
industries  in  the  near  future,  and 
believes  it  should  treat  Surveying 
Services  and  Mapping  Services  as  one 
industry  for  size  standards  purposes. 

Discussion  of  Comments 

SBA  received  177  timely  comments 
on  the  proposed  size  standards.  Eight 
comments  are  frtim  associations,  two 
from  officials  of  Government  agencies, 
and  167  from  businesses  and 
individuals.  Several  organizations 
submitted  multiple  comments.  By 
coimting  multiple  comments  from  the 
same  organization  as  one,  there  are  130 
comments  from  individuals  and 
organizations  that  express  a  clear 
preference  for  a  particular  size  standard. 
Just  over  half  of  the  comments  favor  size 
standards  similar  to  or  higher  than  those 
proposed,  and  just  imder  half  favor  no 
change  to  the  current  size  standard  or 
favor  increases  smaller  than  those 
proposed. 

Ine  comments  raise  ten  major  issues 
concerning  the  proposed  size  standards. 
Two  of  these  issues  strongly  influenced 
our  decision  to  adopt  a  $4.0  million  size 
standard  for  each  of  general 
Engineering,  Architectural,  Surveying, 
and  Mapping  Services  rather  than  the 
proposed  size  standards  ($7.5  million, 
$5.0  million,  and  $3.5  million, 
respectively).  These  two  issues  involve 
the  amount  of  increase  appropriate  from 
the  existing  size  standards,  and  whether 
there  should  be  a  common  size  standard 
for  all  four  industries.  These  two  issues 
are  dealt  with  first  in  the  following 
discussion  of  the  major  issues  raised  by 
the  commenters.  Eight  other  issues 
raised  by  the  commenters  dealt  with 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


26277 


.  other  concerns.  Below  we  explain  our 
position  on  each. 

Common  Size  Standard 

A  majority  of  the  commenting 
associations,  several  individual 
businesses,  and  one  Govenunent  agency 
argue  for  a  common  size  standard  for 
the  general  Engineering,  Architectural,    , 
Surveying,  and  Mapping  Services 
industries.  Many  of  these  comments 
consider  the  Architecture,  Landscape 
Architectiu*,  Engineering,  Surveying, 
and  Mapping  Services  as  fully 
integrated  and  comprising  the 
"Professional  Design  Services"  industry. 

This  multi-disciplined  nature  of  the 
industry  indicates  the  need  for  a 
common  size  standard  among  these 
services.  In  the  public  sector,  these 
commenters  argued  that  architects, 
landscape  architects,  engineers,  and 
surveyors  often  serve  in  similar 
positions  of  responsibility,  moving 
between  jobs  requiring  a  design 
professionars  expertise.  In  the  private 
sector,  many  design  professionals 
practice  in  multidisciplinary  design 
firms.  These  firms  integrate  the  skills  of 
each  profession  to  offer  quality  services 
to  their  clients. 

Because  of  the  integrated  nature  of 
multidisciplined  firms,  many  of  the 
comments  express  concern  that  firms 
could  be  held  to  three  different  size 
standards  if  the  proposed  size  standards 
were  adopted  depending  on  the  nature 
of  a  particular  project.  TTiis  is  seen  as 
confusing  and  unnecessary.  Moreover,  it 
is  argued  that  with  different  size 
standards,  contracting  officers  will  at 
times  inappropriately  select  the  SIC 
code  with  the  highest  size  standard 
when  a  procurement  calls  for  activities 
firom  different  industries. 

Based  on  these  comments,  we  agree 
that  a  common  size  standard  should  be 
established  for  general  Engineering. 
Architectiu'al,  Siuveying,  and  Mapping 
Services.  The  industries  of  general 
Engineering  and  Architecti^  Services 
are  closely  integrated  and  it  is  often 
difficult  to  distinguish  whether  a 
Federal  contract  should  be  classified 
imder  Architectural  or  Engineering 
Services.  Also  competition  on  siuveying 
contracts  fi^uently  involves  firms  from 
both  the  Surveying  Services  and 
Engineering  Services  industries.  In 
addition,  there  could  be  a  tendency  for 
contracting  officers  to  select  industries 
with  higher  size  standards  in  cases 
where  it's  a  "close  call"  as  to  which 
industry  best  describes  the  primary 
purpose  of  the  contract.  A  common  size 
standard  will  ensiu^  that  firms  that 
compete  in  closely  related  industries  are 
subject  to  the  same  size  standard,  and 
that  contracting  officers  cire  not 


influenced  by  the  size  standard  when 
determining  the  proper  SIC  code  for  a 
Federal  procurement. 

We  recognize  that  this  position 
departs  from  the  approach  taken  in  the 
proposed  rule.  Architectural, 
Engineering,  and  Surveying  Sfervices  are 
separate  industries  under  the  SIC 
system  for  which  the  Census  Bureau 
publishes  data  on  firms  primarily 
engaged  in  each  industry.  (Mapping 
Services  is  a  very  small  component  of 
SIC  7389,  which  includes  a  broad  range 
of  business  services.  No  separate  Census 
Bureau  industry  data  are  available  for 
Mapping  Services.)  The  proposed  rule 
was  the  first  time  the  ^A  had  both 
specific  industry  data  to  analyze  a  size 
standard  for  Architectiual,  Engineering, 
and  Surveying  industries  and  legal 
authority  to  make  size  standard  changes. 

When  the  $2.5  million  size  standard 
was  adopted  in  1986,  Engineering, 
Architectural,  and  Surve)ring  Services 
made  up  only  one  SIC  industry.  The 
revisions  to  the  SIC  System  in  1987 
created  separate  industries  for 
Engineering,  Architectural,  and 
Siuveying  Services  from  that  one 
industry.  Census  Bureau  data  for  the 
1987  SIC  industries  were  not  available 
waXH  1990.  By  that  time,  the  Congress 
had  imposed  a  prohibition  against 
changing  the  size  standards  for  these 
industries  (see  the  Small  Business 
Competitiveness  Demonstration 
Program  Act,  Title  VII,  Public  Law  100- 
656,  102  Stat.  3853.  3889).  As  explained 
in  the  proposed  rule,  when  SBA 
examined  these  industries  they 
exhibited  significant  differences.  While 
these  differences  could  support  a 
separate  size  standard  for  each  industry, 
the  comments  received  present 
persuasive  reasons  why  the  SBA  should 
continue  to  retain  a  common  size 
standard  for  those  three  industries  even 
though  the  statutory  restriction  has  now 
been  removed. 

Furthermore,  Census  Bureau  data 
corroborate  the  interaction  that  exists 
among  firms  in  these  three  industries. 
For  example,  a  review  of  the  Census 
Bureau's  publication  "Sources  of  Firm 
Revenues"  shows  that  engineering  firms 
earned  revenues  for  surveying  work 
equal  to  about  half  the  total  revenues 
earned  by  surveying  firms.  Engineering 
firms  also  earned  revenues  for 
architectiual  services  equal  to  about 
nine  percent  of  the  revenues  earned  by 
architectvual  firms.  These  data,  along 
with  the  comments,  indicate  that  a 
common  size  standard  for  the  three 
industries  is  appropriate.  As  indicated 
above,  SBA  believes  the  Mapping 
Services  size  standard  should  be  the 
same  as  the  Siuveying  size  standard. 


The  end  result  is  a  common  size 
standard  for  all  four  industries. 

The  size  standard  for  Landscape 
Architectiu^  Services,  also  considered 
part  of  the  Professional  Design  Services 
industry,  is  $5.0  million,  and  was  not 
part  of  the  February  3. 1998,  proposed 
rule.  This  industry's  size  standard  was 
revised  bom  $3.5  million  in  1994,  as 
part  of  SBA's  inflation  adjustment  to 
receipts-based  size  standards.  Since  the 
public  was  not  given  a  fair  opportimity 
to  comment  on  any  adjustments  to  that 
size  standard,  we  make  no  change  to 
that  size  standard  in  this  final  rule. 

What  the  Appropriate  Size  Standard 
Should  Be 

Most  of  the  comments  addressed  the 
question  of  what  size  standard  should 
be  adopted  for  the  general  Engineering, 
Architectural,  Survejrlng,  and  Mapping 
Services  industries.  The  comments 
supporting  a  higher  size  standard 
generally  argue  that  an  increase  is  long 
overdue  since  the  $2.5  miUion  size 
standard,  established  in  1986,  was  not 
adjusted  for  inflation  in  1994,  when 
most  other  revenue-based  size  standards 
were  adjusted  (see  59  FR  16513). 

In  addition,  Federal  contracts  have  in 
recent  years  grown  progressively  larger 
and  commenters  argued  that  a  higher 
size  standard  is  needed  to  recognize  the 
size  of  small  firms  that  can  perform  on 
these  newer  contracts,  'the  costs  of  entry 
into  these  industries  have  also  incre<ised 
over  time,  especially  technology  costs. 
These  technology  costs  include 
computer-aided  design  and  drafting, 
state-of-the-art  computer  hardware,  new 
engineering  and  architectiual  software, 
and  modem  surveying  equipment  such 
as  Global  Positioning  Software. 

Several  architectural  firms  also  argued, 
that  the  actual  operations  of  an 
architectural  firm  is  significantly 
smaller  than  indicated  by  its  revenue 
size  since  the  value  of  subcontracts, 
which  may  account  for  30  percent  to  40 
percent  of  revenues,  is  included  in 
calculating  the  gross  revenues  of  a  firm. 
The  supporters  of  a  higher  size  standard 
also  stated  that  firms  even  exceeding  the 
current  $2.5  milHon  are  usually  not 
strong  enough  to  compete  successfully 
against  mid-sized  and  large  firms.  Thus, 
a  size  standard  higher  than  $2.5  million 
is  needed  to  help  small  firms  become 
more  competitive. 

Among  comments  opposing  the 
proposed  size  standards,  the  most 
common  argument  was  that  firms  below 
$2.5  million  in  size  could  not  compete 
with  firms  in  the  $5.0  million  to  $7.5 
million  size  range.  Firms  below  $2.5 
million  contend  that  they  do  not  have 
the  resources  to  compete  with  these 
businesses  in  terms  of  preparing 
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proposals  for  Federal  contracts.  These 
comments  claim  that  contracting 
officers  will  naturally  favor  the  larger- 
sized  firms  that  are  within  the  size 
standard.  Larger  firms  have  more 
]}er8onnel  to  draw  on.  Often  these  larger 
firms  can  offer  higher  salaries,  thus 
drawing  in  professionals  with  strong 
reputations  attractive  to  contracting 
officers. 

Since  Federal  contracts  for  general 
Engineering,  Architectural,  Surveying, 
and  Mapping  Services  are  awarded 
using  qualifications-based  selection 
criteria,  larger  and  more  experienced 
firms  tend  to  have  an  advantage  over 
smaller  and  younger  firms.  Some 
comments  also  argue  that  in  some 
markets  (e.g..  New  Mexico,  Wyoming, 
and  the  District  of  Columbia),  all  firms 
would  be  considered  small  under  the 
proposed  size  standards  and,  therefore, 
there  would  be  no  meaningful  small 
business  definition. 

While  many  of  the  comments  made 
general  statements  on  the  proposed  new 
size  standards,  some  commenters' 
comments  specifically  discussed  the 
proposed  Surveying  and  Mapping 
Services  size  standard.  A  few  wanted  no 
change  to  the  current  $2.5  million  for 
reasons  similar  to  those  given  in 
opposition  to  the  general  Engineering 
and  Architectural  Services  size 
standards.  A  few  others  support  the 
proposed  $3.5  million  size  standard, 
while  most  reconmiended  size 
standards  of  between  $4.0  million  and 
$10.0  million.  Those  comments 
supporting  an  increase  to  the  ciurent 
size  standard  cite  high  start-up  costs  for 
surveying  and  mapping  equipment  and 
a  concern  that  the  Surveying  and 
Mapping  Services  size  standard  should 
be  similar  to  the  general  Engineering 
Services  size  standard.  A  mapping 
association,  representing  over  120 
members,  recommends  we  establish  a 
separate  size  standard  for  Mapping 
Services  of  $7.5  million. 

Although  a  majority  of  the  conunents 
favor  the  proposed  size  standards  or 
higher  size  standards  than  those 
proposed,  almost  an  equal  number  of 
comments  recommend  size  standards 
lower  than  those  proposed.  This  large 
difference  of  opinion  strongly  suggests 
that  the  proposed  size  standard 
increases  were  too  high,  particularly  the 
proposed  size  standard  of  $7.5  million 
for  General  Engineering  Services.  We 
agree  with  many  of  the  conunents  that 
firms  below  $2.5  million  in  size  will 
likely  have  difficulty  competing  with 
firms  that  are  $5.0  mdlion  or  larger  in 
size.  A  $4.0  million  size  standard 
addresses  both  the  need  for  a  higher  size 
standard  than  the  current  $2.5  million 
while  ensuring  that  smaller  businesses 


in  the  industries  are  not  significantly 
harmed  by  a  higher  size  standard.  We 
also  believe  the  adopted  size  standard 
helps  address  the  concern  that  all  firms 
in  a  regioniil  market  could  be 
considered  small  under  the  proposed 
size  standards. 

Surveying  and  Mapping  Services  Size 
Standard 

Several  comments  on  the  Surveying 
and  Mapping  Services  size  standards 
argue  that  the  cost  of  entry  into 
photogrammetric  mapping  activities  is 
higher  than  the  cost  of  entry  into  the 
Architectiual  Services  and  Engineering 
Services  industries  and  recommend  a 
higher  size  standard  than  proposed. 
Also,  a  mapping  association  argues  that 
a  separate  size  standard  should  be 
established  for  Mapping  Services  given 
the  different  characteristics  of  mapping 
firms  as  compared  to  survejdng  firms. 

Although  tne  Census  Biueau  data 
used  to  evaluate  the  Surveying  Services 
industry  clearly  supports  a  size  standard 
lower  than  that  for  general  Engineering 
Services,  the  data  do  not  capture  the 
significant  number  of  engineering  firms 
that  are  engaged  in  Surveying  Services. 
Consequently,  the  size  standard  adopted 
for  general  Engineering  and 
Architectural  Services  is  also  adopted 
for  Surveying  and  Mapping  Services. 
This  does  result  in  a  higher  size 
standard  being  adopted  than  proposed. 

With  respect  to  establishing  a  separate 
size  standard  for  Mapping  Services, 
SBA  establishes  size  standards  at  the 
industry  level,  except  for  a  few  special 
categories.  The  size  standard  established 
for  an  industry  reflects  the 
characteristics  of  all  firms  engaged  in  all 
activities  within  that  industry.  In  every 
industry,  some  firms  engage  in 
specialized  activities  that  are  too  few  in 
number  to  influence  the  level  of  the  size 
standard.  To  address  the  concerns  of 
these  comments,  we  would  have  to 
establish  a  size  standard  for  a  sub- 
category under  Business  Services,  Not 
Elsewhere  Classified.  Only  when  a 
category  represents  a  major  activity 
within  an  industry  and  is  significantly 
distinct  from  all  other  industry  activities 
do  we  consider  a  size  standard  below 
the  indu.<!try  level.  If  we  were  to 
routinely  establish  size  standards  below 
the  industry  level,  it  could  potentially 
complicate  size  standards  by  creating 
himdreds  if  not  thousands  of  additional 
size  standards.  Information  provided  by 
a  mapping  association  does  indicate  that 
Mapping  Services  may  be  a  sufficiently 
large  activity  within  the  industry  and 
Federal  procurement  for  us  to  examine 
whether  a  separate  size  st^dard  should 
be  established.  However,  that  decision 
will  be  made  after  additional  study  of 


the  industry  and  a  change  will  be 
pursued  as  a  separate  proposed  rule  if 
it  is  deemed  necessary. 

Historic  and  Cultural  Preservation 

A  few  commenters  focused  on  a 
special  subset  of  activities  within 
Engineering  and  Architectiual  Services 
involving  historic  or  cultural 
preservation.  These  submitters  argue 
that  raising  the  size  standards  as 
proposed  woidd  devastate  small 
businesses  in  this  category,  because,  in 
their  view,  most  Federal  contracts 
would  be  awarded  to  firms  they 
consider  leirge  businesses.  These 
comments  recommend  either  no  change 
or  a  much  smaller  increase  to  the 
ciurent  size  standard. 

These  commenters  expressed 
concerns  similar  to  many  of  the 
commenters  arguing  for  no  change  in 
the  size  standards  or  lower  increases 
than  proposed.  As  discussed  above, 
SBA  establishes  size  standards  at  the 
industry  level,  except  in  a  few  instances 
where  a  category  represents  a  major 
activity  within  an  industry  that  is 
significantly  distinct  fi-om  all  other 
activities.  Based  on  the  information 
provided  in  the  conunents,  we  do  not 
believe  historic  and  cidtiual 
preservation  activities  are  a  sufficiently 
large  activity  within  the  Engineering 
and  Architectural  industries  to  warrant 
a  separate  size  standard.  However,  for 
reasons  discussed  above,  a  lower  size 
standard  of  $4.0  million  is.being 
adopted  to  apply  to  general  Engineering 
Services  and  to  all  Architectural 
Services  that  should  adequately  address 
the  concerns  raised  by  these 
commenters. 

Inflation  Adjustment 

A  few  comments  recommend  an 
inflationary  adjustment  to  the  size 
standards  on  a  regular  basis. 

The  evaluation  of  economic 
characteristics  of  an  industry  is  the 
primary  basis  for  establishing  size 
standards.  Historically,  we  review  size 
standards  for  inflation  when  a  lengthy 
period  of  time  has  passed  since  the  last 
size  standard  revision  or  when  a  large 
niunber  of  industries  are  imder  review. 
Because  inflation  affects  industries 
differently,  it's  not  appropriate  to 
specify  in  advance  under  what 
situations  an  inflation  adjustment  will 
be  made.  Nonetheless,  we  do  monitor 
the  rate  of  inflation  on  a  continuing 
basis  and  will  piusue  an  inflation 
adjustment  when  it  is  considered 
necessary. 
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Consideration  of  the  North  American 
Industry  Classification  System 

Several  comments  recommend  that 
we  establish  size  standards  based  oh  the 
North  American  Industry  Classification 
System  (NAICS)  rather  than  the 
Standard  Industrial  Classification  (SIC) 
System. 

We  will  convert  size  standards  to  the 
NAICS  system  in  the  near  future.  At 
present,  size  standards  are  established 
following  the  SIC  system.  Until  the 
NAICS  system  is  put  in  place,  the  SIC 
system  will  be  used  by  all  Federal 
agencies  for  assigning  an  appropriate 
SIC  code  and  size  standard  to  Federal 
procurements  and  for  classifying  the 
primary  industry  of  a  firm.  Moreover, 
the  Engineering  Services  and 
Architectural  Services  industries  are  the 
same  imder  the  NAICS  and  SIC  systems. 
For  Surve)dng  Services  and  Mapping 
Services,  the  NAICS  combine  these  two 
activities  into  either  Geophysical 
Siuveying  and  Mapping  Services  or 
Siuveying  and  Mapping  (except 
Geophysical)  Services  primarily  bom 
SIC  code  8713.  Thus,  even  if  we 
establish  size  standards  based  on  the 
NAICS,  the  information  currently 
available  to  evaluate  these  industries 
would  lead  to  the  same  size  standard. 

Industry  Data 

Several  associations  argue  that  the 
data  used  to  evaluate  the  industries  is 
too  old  to  be  useful,  and  recommend 
that  we  withdraw  the  proposed  rule  and 
publish  a  new  proposal  based  on  better 
data. 

Although  the  data  we  used  were 
derived  from  the  1992  Economic 
Census,  they  represent  the  latest  and 
best  data  available  from  the  Census 
Bureau  on  the  distribution  of  firms  by 
size.  Moreover,  the  data  continue  to  be 
useful  in  assessing  the  structiual 
characteristics  of  an  industry  unless 
there  have  been  significant  changes  in 
an  industry  which  fundamentally  affect 
the  operations  of  firms  in  the  industry 
(e.g.,  new  production  methods  such  as 
the  use  of  electric  furnaces  to  make  steel 
from  ferrous  scrap  by  mini-mills  or  the 
deregulation  of  an  industry). 

Absent  these  types  of  major  changes, 
the  1992  Census  Bureau  data  provide 
the  SBA  with  reliable  and  objective  data 
on  the  relative  position  of  small 
businesses  within  ua  industry  and  there 
is  no  apparent  reason  to  wait  for  newer 
data.  (The  Census  Bureau  gathers  data 
in  an  Economic  Census  every  five  years. 
Data  for  the  1997  Economic  Census  was 
gathered  in  early  1998  and  will  not  be 
available  for  about  two  years.)  Our 
review  of  Federal  contract  awards  data, 
however,  is  based  on  more  recent  data 


bom  Fiscal  Years  1995  and  1996.  More 
recent  contract  data  for  Fiscal  Year  1997 
reveal  small  business  awards  in  the 
Engineering  and  Architectural  Services 
industries  similar  to  the  previous  two 
fiscal  years.  Small  business  awards  to 
siuvejring  firms  did  increase 
significantly  in  Fiscal  Year  1997. 
However,  the  small  business  share  of 
Federal  awards  is  significantly  below 
the  small  business  share  of  total 
industry  revenues,  as  was  the  case  for 
Fiscal  Years  1995  and  1996. 

Size  Standards  Methodology 

Several  comments  oppose  our 
industry  comparisons  (using  four 
measures  of  industry  characteristics), 
especially  the  use  of  payroll/receipts 
ratios  as  a  proxy  for  high  initial  capital 
requirements. 

The  evaluation  of  industry  structure 
has  been  the  primary  basis  for 
establishing  size  standards  by  SBA  for 
many  years.  The  use  of  these  four 
measures  to  describe  industry  structure 
is  well  established  within  SBA.  In       \ 
addition,  we  obtained  new  data  for  19971 
on  average  assets  per  firm  to  improve     . 
the  evaluation  of  startup  costs.  Because 
these  data  are  more  useful  and  accurate 
than  payroll/receipts  data  we  reworked 
our  calculations.  Our  analysis  using 
these  data  continues  to  support  the  size 
standard  conclusion  contained  in  the 
February  3, 1998,  proposed  rule  and  our 
decision  in  this  final  rule. 

Small  Business  Contracting 
Opportunities 

Several  comments  suggest  that  SBA 
should  focus  on  other  issues  harming 
small  business  opportunities  in  Federal 
procurement  rather  than  increasing  size 
standards.  These  comments  point  out 
that  contract  bundling,  the  use  of 
design-build  contracting,  and  indefinite 
delivery/indefinite  quantity  task  order 
contracts  have  adversely  affected  small 
business  participation.  Also,  many 
small  businesses  work  as 
subcontractors.  The  subcontracting 
program,  however,  is  not  monitored 
rigorously  by  many  agencies  and  the 
comments  suggest  that  SBA  should 
gather  better  data  on  subcontracting 
efforts. 

We  are  vigorously  working  on  these 
other  issues.  Although  these  are 
important  issues  affecting  the 
opportiuiities  of  small  businesses,  they 
generally  do  not  affect  the  size 
standards  analysis. 

Calculation  of  Receipts 

A  few  comments  reconunend  that 
SBA  count -revenues  in  these  industries 
on  a  net  basis  in  which  costs  for  "pass- 
through"  materials  and  subcontracting, 


would  be  excluded  from  the  calculation 
of  a  firm's  size.' 

We  believe  the  gross  revenues  of  a 
firm  is  the  most  equitable  way  to 
measure  the  size  of  a  firm.  In  a  few 
industries,  the  revenues  earned  by  a 
firm  may  not  acciurately  reflect  the 
magnitude  of  its  operation,  as  would  be 
the  case  for  a  travel  agency.  We  do 
calculate  revenues  differently  in  those 
cases  or  use  number  of  employees  as  the 
size  standard  measure.  Furthermore,  the 
economic  data  from  the  Census  Bureau 
we  use  to  evaluate  size  standards  is 
based  on  gross  revenues  for  most 
industries.  More  specifically,  the  Census 
Biueau's  data  collected  for  the 
Architectiual  Services  and  Engineering 
Services  industries  include  all  revenues 
received  by  the  company  (including  the 
value  of  subcontracts).  If  we  were  to 
exclude  the  value  of  subcontracts  and 
other  "pass-through"  revenues,  we 
would  also  have  to  establish  a  lower 
size  standard  to  properly  reflect  the  size 
of  small  businesses  in  the  industry. 

Dominant  Field  of  Operation 

In  the  proposed  rule,  SBA  stated  th^ 
no  firm  at  or  below  the  proposed  size 
standards  business  would  be  dominant 
in  its  field  of  operations.  Only  a  few 
comments  addressed  this  issue.  Of  those 
comments,  most  indicated  that  only 
firms  of  500  to  5,000  employees  could 
have  a  controlling  influence  on  the 
Engineering,  Architectural  Surveying,  or 
Mapping  Services  industries — a  size 
well  above  the  proposed  size  standards. 
A  few  commenters  did  express  a 
concern  that  in  a  local  area  all 
Architectiu^  firms  could  qualify  as 
smaU  business  under  the  proposed  size 
standards.  In  considering  whether  a  firm 
is  dominant  in  an  industry,  SBA 
assesses  whether  a  firm  may  have  a 
controlling  influence  on  an  industry  on 
a  national  basis.  In  consideration  of  the 
comments,  and  the  analysis  in  the 
proposed  rule,  SBA  believes  no  firms  at 
or  below  the  adopted  size  standard 
would  be  dominant  in  the  Engineering, 
Architectiual,  Surveying  or  Mapping 
Services  industries. 

Compliance  With  Executive  Orders 
12612. 12988.  and  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§601-^12).  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  §  3501  et  seq.) 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  imder 
Executive  Order  12866.  OMB 
determined  that  this  is  not  a  major  rule 
under  the  Congressional  Review  Act,  5 
U.S.C.  800,  et.  seq.  This  rule,  however, 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Immediately  below,  SBA  sets  forth  a 
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final  regulatory  impact  analysis  of  this 
final  rule. 

1.  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  1,460  additional 
firms  will  be  considered  small  as  a 
result  of  this  rule.  These  firms  will  be 
eligible  to  seek  available  SBA  assistance 
provided  they  meet  other  program 
requirements.  Many  of  these  firms 
probably  had  small  business  status  in 
1986  when  these  size  standards  were 
established  at  $2.5  million,  but  have 
since  lost  eligibihty  because  of  general 
price  increases.  Of  the  1,460  additional 
firms  gaining  eligibility,  1,015  operate 
in  Engineering  Services,  340  operate  in 
Architectural  Services,  60  operate  in 
Surveying  Services,  and  45  operate  in 
Mapping  Services.  Firms  becoming 
ehgible  for  SBA  assistance  as  a  result  of 
this  rule  cumulatively  generate  $2.3 
billion  in  annual  sales,  and  total  sales  in 
these  industries  are  $77.5  billion.  Of  the 
$2.3  billion  for  newly  eligible  firms, 
$1.7  billion  are  in  Engineering  Services, 
$0.6  billion  are  in  Architectural 
Services,  $56.0  million  are  in  Surveying 
Services,  and  $45.0  million  in  Mapping 
Services. 

2.  Potential  Benefits  of  the  Rule 

We  have  identified  two  areas  of 
benefit  to  businesses  obtaining  small 
business  status  as  a  result  of  adoption  of 
this  rule.  One  is  eligibility  for  the 
Federal  Government's  small  business 
procurement  preference  programs  and 
SBA's  Business  Loan  Program.  SBA 
estimates  that  firms  gaining  small 
business  statns  could  potentially  obtain 
Federal  contracts  worth  $45.0  million 
per  year  under  the  Small  Business  Set- 
aside  Progiftm,  the  8(a)  Program,  or 
unrestricted  contracts.  Second,  we 
estimate  $2.5  million  in  new  losms 
could  be  made  to  these  newly  defined 
small  businesses  under  SBA's  7(a] 
Guaranteed  Loan  Program,  and  an 
additional  $0.7  million  in  loans  imder 
the  Certified  Development  Company 
(504)  Program.  These  small  increases 
occur  since  most  firms  that  obtain  SBA 
guaranteed  loans  tend  to  have  less  than 
$2.0  million  in  revenues.  Another 


benefit  identified  is  that  increased  ' 
competition  for  many  of  these 
procurements  would  likely  result  in  a 
lower  price  to  the  government  for 
prociuements  which  have  been  set 
aside,  but  we  are  imable  to  quantify  this 
benefit. 

3.  Potential  Costs  of  the  Rule 

The  changes  in  size  standards  as  they 
affect  Federal  procurement  are  not 
expected  to  add  any  significant  costs  to 
the  Government.  As  a  matter  of  policy, 
Federal  procurements  may  be  set  aside 
for  small  business  or  imder  the  8(a) 
Program  only  if  awards  are  expected  to 
be  made  at  reasonable  prices.  Changing 
a  size  standard  would  not  result  in  any 
added  costs  associated  with  the  7(a)  and 
504  loan  programs.  The  amount  of 
lending  authority  SBA  can  make  or 
guarantee  is  established  by 
appropriation.  The  competitive  effects 
of  size  standard  revisions  differ  from 
those  normally  associated  with  changes 
in  regulations.  The  new  size  standards 
vdll  not  impose  a  regulatory  biuden 
because  they  do  not  regulate  or  control 
business  behavior. 

Other  regulations  in  areas  such  as 
prices,  costs,  profits,  growrth,  innovation 
and  mergers  typically  burden  smaller 
firms  to  a  greater  degree  than  larger 
firms.  The  change  to  a  size  standard  is 
not  anticipated  to  have  any  appreciable 
affect  on  any  of  these  factors,  although 
small  businesses  or  8(a)  firms  much 
smaller  than  the  size  standard  for  their 
industries  may  be  less  successful  in 
competing  for  some  Federal 
procurement  opportunities  due  to  the 
presence  of  larger,  newly  defined  small 
businesses.  On  the  other  hand,  with 
more  and  larger  small  businesses 
competing  for  small  business  set-aside 
and  8(a)  prociuements,  contracting 
agencies  are  likely  to  increase  the 
overall  number  of  contacting 
opportimities  available  under  these 
programs. 

4.  Potential  Net  Benefits  From  the  Rule 

Two  benefits  were  identified  for  small 
businesses  and  one  for  Government. 
Because  the  potential  costs  of  this  rule 
are  minimal,  the  potential  net  benefits 


will  be  approximately  equal  to  the  total 
potential  benefits.  Most  of  the  impact  of 
this  rule  will  appear  in  the  Federal 
procurement  area. 

5.  Reasons  Why  This  Action  Is  Being 
Taken  and  Objectives  of  Rule 

SBA  has  provided  in  the 
supplementary  information  a  statement 
of  the  reasons  why  these  new  size 
standards  should  be  established  and  a 
statement  of  the  reasons  for  and 
objectives  of  this  rule. 

For  the  piupose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq., 
SBA  certifies  that  this  rule  will  not 
impose  new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA.  For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  purposes  of 
Executive  Order  12988,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  3  of  the 
Order. 

List  of  Subiects  in  13  CFR  part  121 

Government  procurement. 
Government  property,  Grant  programs — 
business.  Loan  programs — ^business. 
Small  business. 

For  the  reasons  stated  in  the 
preamble,  SBA  amends  13  CFR  part  121 
as  follows: 

Part  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a],  644(c)  and  662(5); 

2.  In  §  121.201  in  the  table  "Size 
Standards  by  SIC  Industry,"  imder  the 
heading  DIVISION  I— SERVICES,  revise 
the  entries  corresponding  to  7389,  8711, 
8712,  and  8713  to  read  as  follows: 

§  1 21 .201    What  size  standards  has  SBA 
identified  by  Standard  Industrial 
Classification  codes? 
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Size  Standards  by  SIC  Industry 


SIC  code  emd  description 


Size  standards  in  number 

of  employees  or  millions  of 

dollars 


DIVISION  I— SERVICES 


7389    Business  Services,  N.E.C $5.0 

Except,  Map  Drafting  Services,  Mapmaking  (Including  Aerial)  and  Photogrammetric  Map-  $4.0 
ping  Services. 

*  .       '     •  .       •  •  •  • 

871 1  Engineering  Services $4.0 

Military  and  Aerospace  Equipment  and  Military  Weapons $20.0 

«  Contracts  and  Subcontracts  for  Engineering  Sennces  Awarded  Under  ttie  National  Energy  $20.0 

Policy  Act  of  1992. 

Marine  Engineering  and  Naval  Architecture  $13.5 

8712  Architectural  Sennces  (Other  than  Naval) , $4.0 

8713  Surveying  Services „ .\ $4.0 


Aida  Alvarez, 

Administrator. 

[FR  Doc.  99-12267  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  91 F-0399] 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1 ,3-propanedianiine, 
N,N"-l,2-ethanediylbis-,  polymer  with 
N-butyl-2,2,6,6-tetramethyl-4- 
piperidinamine  and  2,4,6-trichloro- 
1,3,5-triazine  as  a  light  stabilizer  for 
polypropylene  and  polyethylene 
complying  with  21  CFR  177.1520.  This 
action  responds  to  a  petition  filed  by  3- 
V  Chemical  Corp. 


DATES:  The  regulation  is  effective  May 
14, 1999.  Submit  written  objections  and 
requests  for  a  hearing  by  Jime  14, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  3, 1992  (57  FR  291),  FDA 
aimounced  that  a  petition  (FAP  1B4277) 
had  been  filed  by  3-V  Chemical  Corp., 
P.O.  Box  Drawer  Y,  Georgetown,  SC 
29442,  proposing  to  amend  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010),  to  provide 
for  the  safe  use  of  1 ,3-propanediamine, 
N,N"-l,2-ethanediylbis-,  pol3nner  with 
N-butyl-2,2,6,6-tetramethyl-4- 
piperidinamine  and  2,4,6-trichloro- 
1,3,5-triazine  as  a  light  stabilizer  for 
polyethylene  and  polypropylene 
complying  with  21  CFR  177.1520. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
have  the  intended  technical  effect,  and 


therefore,  that  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 
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Any  person  who  will  be  adversely 
affe^ed  by  this  regulation  may  at  any 
time  on  or  before  Jime  14, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 


support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docmnents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21 CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  imder  the  Federad  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 


Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR  , 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  an  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.2010    Antioxidants  and/or  stabiHzers 
for  polynwrs. 

•        •        *        *        • 

(b)*  *  * 


Substances 


Limitations 


1,3-Propanediamine,  N,N"-1 ,2-ettianediyibis-,  polymer  with  N-butyl- 
2,2,6,6-tetramethyl-4-piperidinamine  and  2,4,6-trichloro-1 ,3,5-tria2lne 
(CAS  Reg.  No.  136504-96-6). 


For  use  only: 

1.  At  levels  not  to  exceed  0.3  percent  by  weight  of  polypropylene  com- 
plying with  §177.1520(0)  of  this  chapter,  items  1.1,  1.2,  and  1.3. 

2.  At  levels  not  to  exceed  0.2  percent  by  weight  of  olefin  polymers  hav- 
ing a  density  greater  than  or  equal  to  0.94  grams  per  cubic  centi- 
meter and  complying  with  §  177.1520(c)  of  this  chapter,  items  2.1, 

2.2,  2.3,  3.1,  and  3.2. 

3.  At  levels  not  to  exceed  0.3  percent  by  weight  of  olefin  polymers  hav- 
ing a  density  less  than  0.94  grams  per  cubic  centimeter  and  com- 
piying  with  §177. 1520(c)  of  this  chapter,  items  2.1,  2.2.  2.3,  3.1,  3.2, 

3.3,  3.4,  3.5,  3.6,  and  4.0.  The  finished  poiymers  are  to  contact  food 
only  under  conditions  of  use  B  through  H  described  in  Table  2  of 
§176.170(0)  of  this  chapter,  and  when  used  in  contact  with  fatty 
foods  of  Types  III,  IV-A,  V,  Vll-A,  and  IX  as  described  in  Table  1  of 
§  176.170(c)  of  this  chapter,  the  finished  articles  are  to  have  a  vol- 
ume of  at  least  18.9  liters  (5  gallons). 


Dated:  May  3,  1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy.  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-12177  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  4iaO-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  640 

[Docket  No.  98N-0608] 

Revision  of  Requirements  Applicable 
to  Albumin  (Human),  Plasma  Protein 
Fraction  (Human),  and  immune 
Globulin  (Human) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  by  removing, 
revising,  or  updating  specific 
regulations  applicable  to  blood 


derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  unnecessary  or  outdated 
requirements.  FDA  is  issuing  these 
amendments  directly  as  a  final  rule 
because  the  agency  believes  they  are 
noncontroversial  and  that  there  is  little 
likelihood  that  there  will  be  comments 
opposing  the  rule.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  proposed  rule  imder  FDA's 
usual  procediues  for  notice  and 
comment  in  the  event  the  agency       ' 
receives  any  significant  adverse 
comments.  If  any  significant  adverse 
comment  is  received  sufficient  to 
terminate  the  direct  final  rule  within  30 
days  after  the  comment  period  ends, 
FDA  will  consider  such  comments  on 
the  proposed  rule  in  developing  the 
final  rule.  FDA  is  issuing  this  rule  as 
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part  of  the  agency's  "blood  initiative"  in 
which  FDA  is  reviewing  and  revising, 
when  appropriate,  its  regulations, 
policies,  guidance,  and  procedures 
related  to  blood  products,  including 
plasma  derivatives. 

DATES:  This  rule  is  effective  September 
27, 1999.  Submit  written  comments  on 
or  before  JiUy  28, 1999.  If  FDA  receives 
no  significant  adverse  conunents  within 
the  specified  comment  period,  the 
agency  intends  to  publish  a  document 
confirming  the  effective  date  of  the  final 
rule  in  the  Federal  Register  within  30 
days  after  the  comment  period  on  this 
direct  final  rule  ends.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
dociunent  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
its  effective  date. 

ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Cara)riannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Blood  InitiatiTe 

For  a  variety  of  reasons,  discussed  in 
this  dociunent,  FDA  has  decided  to 
comprehensively  review  and,  as 
necessary,  revise  its  regidations, 
policies,  guidance,  and  procedures 
related  to  the  licensing  and  regulation  of 
blood  products.  In  the  Federal  Register 
of  June  3, 1994  (59  FR  28821  and  59  FR 
28822,  respectively),  FDA  issued  two 
dociunents,  "Review  of  General 
Biologies  and  Licensing  Regulations" 
(Docket  No.  ^4N-0066)  and  "Review  of 
Regulations  for  Blood  Establishments 
and  Blood  Products"  (Docket  No.  94N- 
0080).  The  documents  annoimced  the 
agency's  intent  to  review  biologies 
regulations  (parts  600,  601,  606,  607, 
610,  640,  and  660  (21  CFR  600,  601, 
606, 607,  610,  640,  and  660))  and 
requested  written  comments  fi'om  the 
public.  Interested  persons  were  given 
until  August  17, 1994,  to  respond  to  the 
documents.  In  response  to  requests  for 
additional  time,  FDA  twice  extended 
the  comment  period,  as  announced  in 
the  Federal  Register  of  August  17, 1994 
(59  FR  42193),  and  November  14, 1995 
(59  FR  56448).  hi  addition,  FDA 
responded  to  requests  for  a  public 
meeting  to  allow  for  the  presentation  of 
comments  regarding  the  agency's  intent 
to  review  the  biologies  regulations.  On 


January  26, 1995,  FDA  held  a  public 
meeting  to  provide  an  opportunity  for 
all  interested  individuals  to  present 
their  comments  and  to  assist  the  agency 
in  determining  whether  the  regulations 
should  be  revised,  rescinded,  or 
continued  without  change.  Since  the 
time  of  the  regulation  review,  FDA  has 
implemented  a  number  of  changes  to  its 
regulations  and.  policies  applicable  to 
the  general  biologies  and  licensing 
regulations,  some  of  which  applied  to   - 
blood  products  as  well  as  other 
biological  products.  (See,  e.g.,  the  final 
rules  issued  on  May  14, 1996  (61  FR 
24313);  August  1, 1996  (61  FR  40153); 
November  6, 1996  (61  FR  57328);  July 
24, 1997  (62  FR  39890);  and  October  15, 
1997  (62  FR  53536).) 

Because  of  the  importance  of  a  safe 
national  blood  supply,  the  U.S.  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight, 
Subcommittee  on  Hmnan  Resources  and 
Intergovernmental  Relations  (the 
Subcommittee)  and  other  groups  such  as 
the  General  Accoimting  Ofiice  (GAO), 
and  the  Institute  of  Medicine  (lOM) 
have  reviewed  the  agency's  policies,  " 
practices,  and  regulations.  Reports 
issued  following  the  respective  reviews 
contained  a  number  of 
recommendations  as  to  how  FDA  might 
improve  the  biologies  regulations, 
particularly  as  they  apply  to  th^ 
continued  safety  of  blood  products.  The 
relevant  reports  are:  (1)  "Protecting  the 
Nation's  Blood  Supply  From  Infectious 
Agents:  The  Need  for  New  Standards  to 
Meet  New  Threats,"  by  the 
Subcommittee  (August  2, 1996);  (2) 
"Blood  Supply:  FDA  Oversight  and 
Remaining  Issues  of  Safety,"  by  GAO 
(February  25, 1997);  (3)  "Blood  Supply: 
'Transfusion-Associated  Risks,"  by  GAO 
(February  25, 1997);  and  (4)  "HIV  and 
the  Blood  Supply:  An  Analysis  of  Crisis 
Decisionmaking,"  by  lOM  (July  13, 
1995).  These  reports  are  on  file  with  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  nimiber  given 
in  the  heading  of  this  document. 

FDA  has  reviewed  these  reports  and 
agrees  with  the  majority  of  the 
recommendations  contained  within 
them.  However,  rather  than  to  only 
respond  specifically  to  the 
recommendations  from  the 
Subcommittee,  GAO,  lOM,  and  the 
public,  FDA  has  convened  a  number  of 
internal  task  forces  to  review  a  variety 
of  issues  related  to  the  regulation  of 
blood  and  blood  products,  including 
how  to  most  appropriately  update  the 
existing  regulations  applicable  to  blood 
and  blood  products.  In  the  futtire,  FDA 
intends  to  issue  a  number  of  blood- 
related  regulations  that  various  FDA 
task  groups  ciurently  are  preparing. 


FDA  emphasizes  that  for  many  of  the 
changes  discussed  in  section  HI  of  this 
document,  additional  issues  related  to 
the  regulations  now  being  amended 
continue  to  be  under  consideration  by 
the  agency.  Further,  more  substantive 
changes  may  be  proposed  at  a- later  date. 
Accordingly,  any  comment . 
recommending  an  additional  change  to 
these  regulations  will  not  be  considered 
to  be  an  "adverse  comment"  unless  the 
comment  demonstrates  that  the  change 
being  made  in  the  direct  final  rule 
represents  a  major  departure  from 
current  regulations  or  accepted  industry 
standards,  or  cannot  be  implemented 
without  additional  amendments  to  the 
regulations. 

FDA  is  not  describing  the  specific 
recommendations  it  has  received  and 
the  numerous  objectives  of  the  blood 
initiative  in  this  document.  Future 
rulemaking  and  other  notices  will 
describe  and  discuss  specific 
recommendations  and  regulatory 
objectives  as  they  apply  to  each 
rulemaking. 

n.  Legal  Authority 

FDA  is  issuing  this  new  rule  under 
the  biologies  products  and 
communicable  disease  provisions  of  the 
Public  Health  Service  Act  (PHS  Act)  (42 
U.S.C.  262-264)  and  the  drug,  device, 
and  general  administrative  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321,  331,  351- 
353,  355,  360,  360j,  371,  and  374). 
Under  these  provisions  of  the  PHS  Act 
and  the  act,  FDA  has  the  authority  to 
issue  and  enforce  regulations  designed 
to  ensure  that  biological  products  are 
safe,  piu^,  potent,  and  properly  labeled 
and  to  prevent  the  introduction, 
transmission,  and  spread  of 
commimieable  disease. 

m.  Highlights  of  the  Direct  Final  Role 

FDA  is  amending  the  biologies 
regulations  by  removing,  revising,  or 
updating  specific  regulations  applicable 
to  blood  derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  uimeeessary  or  outdated 
requirements.  In  addition,  minor 
editorial  changes,  such  as  correction  of 
punctuation,  are  being  made.  FDA  is 
issuing  these  amendments  direcUy  as  a 
final  rule  because  the  agency  believes 
they  are  noncontroversial  and  that  there 
is  little  likelihood  that  there  will  be 
comments  opposing  the  rule.  In  this 
section  of  this  dociunent,  FDA  is 
identifying  each  of  the  changes  included 
in  the  direct  final  rule. 
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A.  Identification  of  Plasma  as  the 
Source  Material  for  Derivative  Products 

Sections  640.80(a),  640.90(a),  and 
640.100(a)  state  the  proper  name  and 
definition  for  Albumin  (Hiunan),  Plasma 
Protein  Fraction  (Human)  and  Immune 
Globulin  (Human),  respectively.  With 
the  ubiquitous  use  of  modem 
anticoagulants,  these  products  are 
prepared  solely  from  human  plasma. 
Sections  640.80(a),  640.90(a),  and 
640.100(a)  are  changed  from  "a  sterile 
solution  *  *  *  human  blood"  to  "a 
sterile  solution  *  *  *  derived  from 
human  plasma." 

Sections  640.80(b),  640.90(b),  and 
640.100(b)  discuss  source  material  of 
Albumin  (Human),  Plasma  Protein 
Fraction  (Human),  and  Immime 
Glolmlin  (Human),  respectively.  With 
modem  practice,  these  products  are  no 
longer  prepared  from  Whole  Blood,  sera 
or  hiunan  placentas.  FDA  is  changing 
§§  640.80(b),  640.90(b),  and  640.100ft)) 
to  clarify  and  update  the  requirements 
for  source  material.  Sections  640.80(b), 
640.90(b),  and  640.100(b)  are  changed  to 
read  "The  soiuce  material  of  *  *  *  shall 
be  plasma  recovered  from  Whole  Blood 
prepared  as  prescribed  in  §§  640.1 
through  640.5,  or  Source  Plasma 
prepared  as  prescribed  in  §§  640.60 
through  640.76." 

B.  Clarification  for  Microbial 
Contamination  During  Processing 

Sections  640.81(c)  and  640.91(c) 
discuss  microbial  contamination  of 
source  material  and  are  amended  to 
clarify  that  "All  processing  steps  shall 
be  conducted  in  a  manner  to  minimize 
the  risk  of  contamination  from 
microorganisms,  pyrogens  or  other 
impiuities." 

C.  Clarification  of  Process  for  Heat 
Treatment 

Sections  640.81(e)  and  640.91(e) 
discuss  heat  treatment  and  are  amended 
to  clarify  that  the  heating  process  shall 
be  continuous  for  the  time  and  at  the 
temperature  currently  specified  in  the 
regulations.  In  addition,  §§  640.81(e) 
and  640.91(el  are  corrected,  by  deleting 
a  degree  sign,  to  read  "6010.5  °C". 

D.  Clarification  for  Stabilizer  Used  in 
Albumin  (Human)  and  Plasma  Protein 
Fraction  (Human) 

Sections  640.81(f)  and  640.91(f), 
stabilizer,  are  amended  by  clarifying  the 
range  for  acceptable  amoimts  of 
stabilizer(s)  that  shall  be  present  in 
Albumin  (Human)  and  Plasma  Protein 
Fraction  (Human),  respectively. 
Consistent  with  the  amount  of 
stabilizer(s)  currently  used  in  these 
products,  the  regulations  are  amended 
to  require  either  0.0810.016  millimole 


sodium  caprylate,  or  0.0810.016 
millimole  sodiiun  acetyltryptophanate 
and  0.0810.016  millimole  sodiiun 
caprylate  per  gram  of  protein.  The  word 
"present"  has  been  substituted  for 
"added"  in  §§  640.81(f)  and  640.91(f)  to 
clarify  that  the  regulation  pertains  to  the 
amount  of  stabilizer  in  the  final  product. 
In  addition,  §§  640.81(f)  and  640.91(f) 
are  amended  to  simplify  calculations  of 
stabilizer(s)  content  in  Albumin 
(Human)  and  Plasma  Protein  Fraction 
(Human).  Manufacturers  may  employ 
the  labeled  value  for  the  protein 
concentration.  For  example,  if  the 
measured  protein  concentration  of  a  lot 
of  5  percent  Albumin  (Human)  is  5.15 
percent,  the  calculations  of  stabiUzer(s) 
content  may  use  the  labeled  value  of  5 
percent.  Thus,  if  the  measured 
concentration  of  sodium  caprylate  is 
0.35  millimole  per  deciliter  and  the 
measured  protein  concentration  is  5.15 
percent  (i.e.,  5.15  grams  per  deciliter), 
the  sodium  caprylate  concentration  may 
be  calculated  as  0.35  divided  by  5,  or 
0.07  millimole  per  gram  of  protein. 

E.  Revision  of  Terminology 

Sections  640.82(a)  and  640.82(d), 
protein  content  and  sodium  content, 
respectively,  are  corrected  by  replacing 
"content"  with  "concentration"  to  be 
more  precise. 

Sections  640.82(c),  640.92(c),  and 
640.101(b)  are  amended  by  changing  the 
term  fix)m  "hydrogen  ion  concentration" 
to  "pH"  to  reflect  the  more  commonly 
used  terminology. 

Section  640.82(e),  heme  content,  is 
replaced  by  potassium  concentration, 
which  describes  the  acceptable 
potassium  concentration  of  thb  final 
product.  Heme  concentration  is  well 
controlled  by  the  procedures  currently 
used  to  prepare  plasma,  and  all  recent 
lots  of  Albumin  (Human)  have  heme 
concentrations  well  below  the  * 

maximum  specified  in  the  current 
regulation.  To  update  the  regulations, 
the  requirement  for  the  determination  of 
heme  content  is  deleted  and  replaced 
with  a  requirement  that  "the  potassium 
concentration  of  the  final  product  shall 
not  exceed  2  milliequivalents  per  liter." 
All  licensed  manufacturers  are  currentiy 
manufacturing  Albumin  (Human)  with  a 
potassium  concentration  that  does  not 
exceed  2  milliequivalents  per  liter.  This 
revision  is  also  consistent  with  the 
current  requirements  in  §  640.92(e)  for 
the  closely  related  product.  Plasma 
Protein  Fraction. 

Sections  640.84(a)(1)  and  (a)(4), 
640.92(a),  (d),  and  (e),  and  640.94(a)  are 
corrected  by  replacing  "content"  with 
"concentration"  to  be  more  precise. 
Section  640.84(b)  is  removed  to  be 
consistent  with  changes  made  to 


§  640.80(a)  and  (b).  Section  640.84(a)(1) 
through  (a)(4)  is  redesignated  as 
§  640.84(a)  through  (d). 

F.  Correction  of  Spelling 

Section  640.91(b)(2)  and  (c)  are 
revised  by  correcting  the  spelling  of 
"coefficient"  and  "contamination," 
respectively. 

G.  Revision  of  Range  for  Protein 
Concentration 

Section  640.92(a),  protein 
concentration,  is  corrected  by  changing 
"5.010.3"  to  "5.010.30"  to  reflect  the 
precision  of  the  value. 

H.  Revision  of  General  Requirements 
and  Sterilization  and  Heating  for 
Immune  Globulin  (Human) 

Section  640.101(e)(3)  and  (e)(4)  are 
deleted  to  be  consistent  with  current 
practice.  The  use  of  the  current 
attenuated  strain  of  measles  in  the 
manufacture  of  measles  vaccines 
licensed  in  the  United  States  results  in 
products  that  do  not  require  the 
concomitant  administration  of  measles 
antibodies.  Moreover,  the  labeling  for 
measles  vaccines  contains  appropriate 
precautions  regarding  the  effect  of 
Immune  Globulin  (Human).  With  the 
availability  of  a  highly  effective  vaccine, 
passive  prophylaxis  for  poliomyelitis 
with  Immune  Globulin  (Human),  which 
had  only  minimal  effectiveness,  was 
discontinued  many  years  ago. 

Section  640.101(f),  samples  and 
protocols,  is  deleted  to  be  consistent 
with  current  policy.  Current  policy 
permits  manufacturers  of  biological 
products,  including  plasma  derivatives, 
to  request  exemption  from  lot  release  by 
CBER.  After  review  of  the  data 
submitted  in  support  of  such  a  request, 
the  Director,  CBER,  may  grant  the 
request,  thus  decreasing  the  regulatory 
burden  on  the  manufacturer  and 
permitting  distribution  of  the  product  as 
soon  as  the  manufacturer  has  completed 
all  necessary  quality  control  procedures 
on  a  particiUar  lot. 

Section  640.102(e),  sterilization  and 
heating,  is  clarified  by  deleting"*  *  * 
30  to  *  *  *."  The  effect  of  the 
regulation  is  unchanged  by  this 
revision. 

/.  Revision  of  Determination  of  Protein 
Composition  of  Final  Product  for 
Immune  Globulin  (Human) 

Section  640.103(b)  describes  the 
protein  composition  of  the  Immime 
Globulin  (Human)  final  product  in 
terms  of  absolute  electrophoretic 
mobility.  This  value  was  computed  from 
measurements  made  by  moving 
boundary  electrophoresis.  For  at  least  25 
years,  the  instrumentation  necessary  for 
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performing  moving  boundary 
electrophoresis  has  not  been 
commercially  available.  Accordingly,  as 
such  equipment  was  becoming  less 
available,  all  licensed  manufacturers  of 
Immune  Globulin  (Human)  calibrated 
more  modem  methods  against  moving 
boundary  electrophoresis  and  amended 
their  product  license  applications  for 
Immime  Globulin  (Human)  to  provide 
for  the  use  of  the  more  modem  methods. 
In  addition,  using  more  modem 
methods  of  manufacturing  and 
measiuement,  manufacturers  are  now 
routinely  making  a  more  highly  piuified 
product.  Accordingly,  FDA  is  amending 
§  640.103(b)  to  read  "At  least  96  percent 
of  the  total  protein  shall  be 
inuuunoglobulin  G  (IgG),  as  determined 
by  a  method  that  has  been  approved  for 
each  manufacturer  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration." 

/.  Revision  of  Minimum  Levels  for 

Measles  Neutralizing  Antibody  and . 
Poliomyelitis  Neutralizing  Antibody 

Section  640.104(b)(2)  is  revised, 
consistent  with  ciurent  accepted 
practice,  by  eliminating  a  specified 
numerical  value  for  the  measles 
neutralizing  antibody  level.  This  change 
allows  more  flexibility  for  industry  and 
FDA,  in  that  the  regulations  will  no 
longer  become  outdated  each  time  a 
new  reference  standard  is  used. 

Section  640.104(b)(3)  is  revised, 
consistent  with  current  accepted 
practice,  by  eliminating  a  specified 
numerical  value  for  the  poliomyelitis 
neutralizing  antibod3klevel.  This  change 
allows  more  flexibilitWor  industry  and 
FDA,  in  that  the  regulauons  will  no 
longer  become  outdated  e^h  time , 
new  reference  standard  is  iiWl. 

K.  Revision  of  Nomenclature  fir 
Reference  Immune  Globulin 

Section  640.104(c)(1)  and  (c)(2)  are 
corrected  by  deleting  the  word  "Senun" 
to  reflect  the  more  precise  nomenclature 
of  "Reference  Immime  Globulin  *  *  *." 

IV.  Rulemakiiig  Action 

In  the  Federal  Register  of  November 
21, 1997  (62  FR  62466),  FDA  described 
its  procedures  on  when  and  how  FDA 
will  employ  direct  final  rulemaking. 
FDA  believes  that  this  rule  is 
appropriate  for  direct  final  rulemaking 
because  FDA  yiews  this  mle  as 
including  only  noncontroversial 
amendments  and  anticipates  no 
significant  adverse  comments. 
Consistent  with  FDA's  procedures  on 
direct  final  rulemaking,  FDA  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register,  a  companion  proposed 


rule  to  amend  the  biologies  regulations 
by  removing,  revising,  and  updating 
existing  regulations  to  be  more 
consistent  with  current  accepted 
practices.  The  proposed  mle  serves  the 
purpose  of  issuing  notice  under  the 
usual  notice  and  conunent  procedures 
in  the  event  the  direct  final  rule  is  " 
withdrawn  because  of  any  significant 
adverse  comment. 

FDA  has  provided  a  comment  period 
oh  the  direct  final  mle  of  75  days  from 
May  14, 1999.  If  the  agency  receives  any 
significant  adverse  comment,  FDA 
intends  to  withdraw  this  direct  final 
rule  action  by  publication  in  the  Federal 
Register  within  30  days  after  the 
conunent  period  ends.  A  significant 
adverse  conunent  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  imderlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a  . 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  imder  this  procedure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  would  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  additional  change.  In  addition, 
if  a  significant  adverse  comment  applies 
to  an  amendment,  paragraph,  or  section 
of  this  rule  and  that  provision  can  be 
severed  from  the  remainder  of  the  mle, 
FDA  may  adopt  as  final  those  provisions 
of  the  mle  that  are  not  subjects  of 
significant  adverse  comments. 

If  FDA  withdraws  the  direct  final  rule, 
any  comments  received  will  be  applied 
to  the  proposed  mle  and  will  be 
considered  in  developing  a  final  mle 
using  the  usual  Administrative 
Procedure  Act  (5  U.S.C.  553)  notice-and- 
comment  procedures.  If  FDA  receives 
no  significant  adverse  comments  during 
the  specified  comment  period,  FDA 
intends  to  publish  a  confirmation 
document  within  30  days  after  the 
comment  period  ends,  confirming  the 
effective  date. 

V.  Analysis  of  Impacts 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
Unfunded  Mandates  Reform  Act  of  1995 

FDA  has  examined  the  impact  of  the 
direct  final  rule  under  Executive  Order 


12866,  the  Regulatory  Flexibility  Act  (5 
U.  S.  C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impact:  and  equity).  The 
agency  believes  that  this  direct  final  mle 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  This  direct  final 
mle  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  Order  and 
therefore  is  not  subject  to  review  under 
the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  mle  on  small 
business  entities.  Because  the  direct 
final  mle  amendments  have  no 
compliance  costs  and  do  not  result  in 
any  new  requiraments,  the 
Conunissioner  certifies  that  the  direct 
final  nde  will  not  have  a  significant 
negative  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  direct  final  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  does  not  impose  a  mandate, 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  1  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
aunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  The  Paperwork  Reduction  Act  of 
1995 

This  direct  final  mle  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  28, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  direct 
final  rule.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
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individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office    - 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  640  is  amended 
as  follows: 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351.  352,  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263,  263a. 
264. 

2.  Section  640.80  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

%640M    Albumin  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  of  the  albiunin  derived 
from  himian  plasma. 

(b)  Source  material.  The  source 
material  of  Albumin  (Human)  shall  be 
plasma  recovered  from  Whole  Blood 
prepared  as  prescribed  in  §§  640.1 
through  640.5,  or  Source  Plasma 
prepared  as  prescribed  in  §§  640.60 
through  640.76. 

•        *        •        •        * 

3.  Section  640.81  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c)  and  the  last  sentence  in  paragraph 
(e),  and  by  revising  paragraph  (f)  to  read 
as  follows: 

§640.81    ProcMSing. 

***** 

(c)  Microbial  contamination.  All 
processing  steps  shall  be  conducted  in 
a  manner  to  minimize  the  risk  of 
contamination  from  microorganisms, 
pyrogens,  or  other  impurities.  *  *  * 
***** 

(e)  Heat  treatment.  *  *  •  Heat 
treatment  shall  be  conducted  so  that  the 
solution  is  heated  continuously  for  not 
less  than  10  or  more  than  11  hoiirs  at 
an  attained  temperature  of  60*0.5  °C. 

(f)  Stabilizer.  Either  0.08*0.016 
millimole  sodium  caprylate,  or 
0.08*0.016  millimole  sodium 
acetyltryptophanate  and  0.08*0.016 
millimole  sodium  caprylate  per  gram  of 


protein  shall  be  present  as  a 
stabilizer(s].  Calculations  of  the 
stabilizer  concentration  may  employ  the 
labeled  value  for  the  protein 
concentration  of  the  product  as  referred 
to  in  §  640.84(d). 
***** 

4.  Section  640.82  is  amended  by 
revising  the  headings  in  paragraphs  (a) 
and  (c),  and  by  revising  paragraphs  (d) 
and  (e)  to  read  as  follows: 

§640.82    Tests  on  final  product 

*        *        •        •        * 

(a)  Protein  concentration.*  *  * 

***** 

(c) pK*  *  * 

(d)  Sodium  concentration.  The 
sodiiun  concentration  of  the  final 
product  shall  be  130  to  160 
milliequivalents  per  liter. 

(e)  Potassium  concentration.  The 
potassiimi  concentration  of  the  final 
product  shall  not  exceed  2' 
milliequivalents  per  liter. 
*****       ^. 

5.  Section  640.84  is  amended  by 
revising  the  introductory  paragraph,  by 
removing  paragraph  (a)  introductory 
text  and  paragraph  (b),  by  redesignating 
paragraphs  (a)(1)  through  (a)(4)  as 
paragraphs  (a)  through  (d),  respectively, 
and  by  revising  newly  redesignated 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§640.84    Labeling. 

In  addition  to  the  labeling 
requirements  of  §§  610.60,  610.61,  and 
610.62  of  this  chapter,  the  container  and 
package  labels  shall  contain  the 
following  information: 

(a)  The  osmotic  equivalent  in  terms  of 
plasma,  and  the  sodium  concentration 
in  terms  of  a  value  or  a  range  in 
milliequivalents  per  liter; 
***** 

(d)  The  protein  concentration, 
expressed  as  a  4  percent,  5  percent,  20 
percent,  or  25  percent  solution. 

6.  Section  640.90  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§  640.90    Plasma  Protein  Fraction  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  of  protein  composed  of 
albimiin  and  globulin,  derived  from 
hiunan  plasma. 

(b)  Source  material.  The  source 
material  of  Plasma  Protein  Fraction 
(Human)  shall  be  plasma  recovered  from 
Whole  Blood  prepared  as  prescribed  in 
§§  640.1  through  640.5,  or  Source 
Plasma  prepared  as  prescribed  in 

§§  640.60  through  640.76. 


7.  Section  640.91  is  amended  by 
revising  paragraphs  (b)(2)  and  (f),  and  by 
revising  the  first  sentence  in  paragraph 
(c)  and  the  last  sentence  in  paragraph  (e) 
to  read  as  follows: 

§640.91    Processing. 

***** 

(b)*  *  * 

(2)  Contains  less  than  5  percent 
protein  with  a  sedimentation  coefficient 
greater  than  7.0  S. 

(c)  Microbial  contamination.  All 
processing  steps  shall  be  conducted  in 
a  manner  to  minimize  the  risk  of 
contamination  from  microorganisms, 
pyrogens,  or  other  impurities.  *  *  * 
***** 

(e)  *  *  *  Heat  treatment  shall  be 
conducted  so  that  the  solution  is  heated 
continuously  for  not  less  than  10  or 
more  than  11  hours  at  an  attained 
temperature  of  60*0.5  °C. 

(f)  Stabilizer.  Either  0.08*0.016 
millimole  sodium  caprylate,  or 
0.08*0.016  millimole  sodium 
acetyltryptophanate  and  0.08*0.016 
millimole  sodium  caprylate  per  gram  of 
protein  shall  be  present  as  a 
stabilizer(s).  (Calculations  of  the 
stabilizer  concentration  may  employ  the 
labeled  value  5  percent  for  the  protein 
concentration  of  the  product. 
***** 

8.  Section  640.92  is  amended  by 
revising  the  headings  of  paragraphs  (a) 
and  (c),  and  by  revising  paragraphs  (d) 
and  (e)  to  read  as  follows: 

§640.92    Tests  on  final  product 

***** 

(a)  Protein  concentration.  *  *  * 

***** 

(c)pH.  •  *  * 

(d)  Sodium  concentraticn.  The 
sodiimi  concentration  of  the  final 
product  shall  be  130  to  160 
milliequivalents  per  Uter. 

(e)  Potassium  concentration.  The 
potassiimi  concentraticHi  of  the  final 
product  shall  not  exceed  2 
milliequivalents  per  liter. 
***** 

9.  Section  640.94  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§640.94    Labeling. 

***** 

(a)  The  osmotic  equivalent  in  terms  of 
plasma,  and  the  sodium  concentration 
in  terms  of  a  value  or  a  range  in 
milliequivalents  per  liter. 

***** 

10.  Section  640.100  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a),  and  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 
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S640.100    immune  Globulin  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  containing  antibodies 
derived  from  human  plasma. 

(b)  Source  material.  The  source 
material  of  Immune  Globulin  (Himian) 
shall  be  plasma  recovered  from  Whole 
Blood  prepared  as  prescribed  in 

§§  640.1  through  640.5,  or  Source 
Plasma  prepared  as  prescribed  in 
§§  640.60  through  640.76. 

(c)  Additives  in  source  material.  The 
source  material  shall  contain  no 
additives  other  than  citrate  or  acid 
cifrate  dextrose  anticoagulant  solution, 
unless  it  is  shown  that  the  processing 
method  yields  a  product  free  of  the 
additive  to  such  an  extent  that  the 
safety,  purity,  and  potency  of  the 
product  will  not  be  affected  adversely. 

§640.101    [Amended] 

11.  Section  640.101  General 
requirements  is  amended  by  removing 
the  heading  of  paragraph  (b)  "Hydrogen 
ion  concentration"  and  by  adding  in  its 
place  "pH"  and  by  removing  paragraphs 
(e)(3).  (e)(4).  and  (f). 

12.  Section  640.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

640.1 02    Manufacture  of  immune  Globulin 
(Human). 

***** 

(e)  *  *  *  At  no  time  during 
processing  shall  the  product  be  exposed 
to  temperatures  above  45  °C  and  after 
sterilization  the  product  shall  not  be 
exposed  to  temperatures  above  32  °C  for 
more  than  72  hours. 

13.  Section  640.103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

9640.103    The  final  product 

***** 

(b)  Protein  composition.  At  least  96 
percent  of  the  total  protein  shall  be 
immimoglobulin  G  (IgG),  as  determined 
by  a  method  that  has  been  approved  for 
each  manufactiuer  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration. 

14.  Section  640.104  is  amended  by 
revising  paragraphs  (b)(2).  (b)(3).  (c)(1). 
emd  (c)(2)  to  read  as  follows: 

§640.104    Potency. 

***** 

(b)*  *  * 

(2)  A  measles  neutralizing  antibody 
level  that,  when  compared  with  that  of 
a  reference  material  designated  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  as  indicated  in 
paragraph  (c)  of  this  section, 
demonstrates  adequate  potency.  The 


Director.  CBER.  shall  notify 
manufacturers  when  a  new  reference 
material  will  be  used  and  will  advise 
manufacturers  of  an  appropriate 
antibody  level  taking  into  account  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material. 

(3)  A  poliomyelitis  Type  1,  Type  2.  or 
Type  3  neutralizing  antibody  level  that, 
when  compared  with  that  of  a  reference 
material  designated  by  the  Center  for 
Biologies  Evaluation  and  Research. 
Food  and  Drug  Administration,  as 
indicated  in  paragraph  (c)  of  this 
section,  demonstrates  adequate  potency. 
The  Director,  CBER,  shall  notify 
manufacturers  when  a  new  reference 
material  will  be  used  and  will  advise 
manufacturers  of  an  appropriate 
antibody  level  taking  into  accoimt  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material.  ' 

(c)  *  *  • 

(1)  Reference  Inimune  Globulin  for 
correlation  of  measles  antibody  titers. 

(2)  Reference  hnmune  Globulin  for 
correlation  of  poUomyelitis  antibody 
titers.  Types  1,  2,  and  3. 

Dated:  April  20, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shaiala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-11897  Filed  5-13-99;  8:45  am) 
BILUNG  COOE  4160-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  June  1999.  Interest  assiunptions 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  June  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  C^neral 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 


1200  K  Street.  NW..  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
coimected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single^Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assiunptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assiunptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  June 
1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.70  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  aimuity  and  lump  sum 
interest  assumptions  are  unchanged 
from  those  in  effect  for  May  1999. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  June  1999,  the  PBC^C  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amenchnent  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 
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List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance,  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

Table  I.— Annuity  Valuations 


2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  68  is 
added  to  Table  U,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  imchanged. 

Appendix  B  to  Part  4044 — Interest  Rates 
Used  to  Value  Annuities  and  Lump  Sums 


[This  table  sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  //,  fc,  *  *  *  ,  and  referred  to  generally  as  /,)  assumed  to 
be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.) 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are: 


forf  = 


/f 


forf  = 


forf  = 


June  1999 


.0570 


1-20 


.0525 


>20    N/A 


N/A 


Tabl^  II.— Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <y  <  n,},  interest  rate  //  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  F^or  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  n,  <y<n,  +  nz),  interest  rate  i;  shall  apply  from  the  valuation  date  for  a  period  of  y- n, 
years,  interest  rate  i,  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  defen-al  period  is  y  years  (where  y  is  an  integer  and  y  >  n,+n2),  interest  rate  6  shall  apply  from  the  valuation  date  for  a  period  of 
y-n,  -  rh  years,  interest  rate  t  shall  apply  for  the  following  n2  years,  interest  rate  //  shall  apply  for  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Defen'ed  annuities  (percent) 


ni 


rh 


68 


06-1-99 


07-1-99 


4.25 


4.00 


4.00 


4.00 


Issued  in  Washington,  DC,  on  this  10th  day 
of  May  1999. 

David  M .  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-12175  Filed  5-13-99;  8:45  am] 

BILLMGCOOE  770S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-077-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  decision  on 
amendment. 

SUMMARY:  OSM  is  aimouncing  that  it  is 
not  approving  an  amendment  to  the 
West  Virginia  permanent  regulatory 
program  under  the  Surface  Mining 


Control  and  Reclamation  Act  of  1977 

(SMCRA).  The  amendment  would  have 

revised  the  West  Virginia  Surface  Coal 

Mining  and  Reclamation  Act,  and 

concerns  fish  and  wildlife  habitat  and 

recreation  lands  as  a  postmining  land 

use  for  mountaintop  removal  operations 

with  variances  from  approximate 

original  contour. 

EFFECTIVE  DATE:  May  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

Roger  W.  Calhoun,  Director,  Charleston 

Field  Office,  Telephone:  (304)  347- 

7158. 

SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 
n.  Submission  of  the  Amendment 
ni.  Director's  Finding 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
background  information  on  the  West 
Virginia  program,  including  the 


Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
You  can  find  later  actions  concerning 
the  West  Virginia  program  and  previous 
amendments  at  30  CFR  948.10,  948.12, 
948.13,  948.15,  and  948.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  April  28,  1997 
(Administrative  Record  Number  WV- 
1056),  the  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
pursuant  to  30  CFR  732.17.  By  letter 
dated  May  14, 1997  (Administrative 
Record  Number  WV-1057),  WVDEP 
submitted  some  revisions  to  the  original 
submittal.  The  amendment  contained 
revisions  to  section  38-2-1  et  seq.  of  the 
West  Virginia  Surface  Mining 
Reclamation  Regulations  [Code  of  State 
Regulations  (CSR)]  and  to  section  22-3- 
1  et  seq.  of  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act 
(WVSCMRA).  The  amendment  mainly 
consisted  of  changes  to  implement  the 
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standards  of  the  Federal  Energy  Policy 
Act  of  1992,  and  was  intended  to  revise 
the  State  program  to  be  consistent  with 
the  counterpart  Federal  provisions. 

An  announcement  concerning  the 
initial  amendment  was  published  in  the 
June  10, 1997,  Federal  Register  (62  FR 
31543-31546).  A  correction  notice  was 
published  on  Jime  23, 1997  (62  FR 
33785),  which  clarified  that  the  public 
comment  period  closed  on  July  10, 
1997.  No  one  requested  an  opportunity 
to  speak  at  a  public  hearing,  so  none 
was  held. 

We  published  our  approval,  with 
certain  exceptions,  of  the  West  Virginia 
amendment  in  the  Federal  Register  on 
February  9,  1999  (64  FR  6201-6218).  In 
that  rule,  we  deferred  a  decision  on  an 
■amendment  to  section  22-3-13(c)(3)  of 
the  WVSCMRA.  Section  22-3-1 3(c)(3) 
was  amended  to  allow  the  approval  of 
permits  involving  a  variance  from 
restoring  approximate  original  contour 
(AOC)  for  mountaintbp  removal 
operations  when  the  postmining  land 
use  includes  fish  and  wildlife  habitat 
and  recreation  lands. 

At  the  same  time  we  were  reviewing 
the  amendment  to  section  22-3- 
13(c)(3),  our  Charleston  Field  Office 
conducted  an  evaluation  and  prepared  a 
draft  oversight  report  on  portions  of  the 
West  Virginia  program.  The  draft  report 
was  focused,  in  part,  on  postmining 
land  uses  pertaining  to  mountaintop 
mining  operations.  We  requested 
comments  on  the  draft  report,  and  at  the 
same  time  we  reopened  the  public 
comment  period  on  the  amendment  to 
section  22-3-13(c)(3)  because  we 
expected  that  some  of  the  conunents 
received  concerning  the  oversight  report 
would  address  the  proposed 
amendment  to  section  22-3-1 3(c)(3) 
(December  10,  1998,  63  FR  68221).  The 
comment  period  on  the  draft  oversight 
report  closed  on  February  12, 1999. 
Therefore,  we  deferred  a  decision  on 
section  22-3-1 3(c)(3)  until  after  we 
could  review  the  public  comments  that 
were  received  in  response  to  the 
evaluation  report. 

m.  Director's  Finding 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17,  is  our  finding  concerning 
the  proposed  amendment. 

The  West  Virginia  legislature 
amended  section  22-3-13(c){3)  of  the 
WVSCMRA  to  allow  the  approval  of 
permits  involving  a  variance  bom 
restoring  approximate  original  contour 
(AOC)  for  mountaintop  removal 
operations  when  the  postmining  land 
use  includes  "fish  and  wildlife  habitat 
and  recreation  lands." 


Moimtaintop  removal  operations 
seeking  a  variance  from  the  requirement 
to  restore  the  affected  land  to  AOC  must 
comply  with  section  515(c)(3)  of 
SMCRA,  which  states  that: 

In  cases  where  an  industrial,  conunercial, 
agricultural,  residential  or  public  facility 
(including  recreational  facilities)  use  is 
proposed  or  the  postmining  use  of  the 
affected  land,  the  regulatory  authority  may 
grant  a  permit  for  a  surface  mining  operation 
of  the  nature  described  in  subsection  (c)(2) 
[concerning  mountaintop  removal 
operations]  where — 

(A)  After  consuhation  with  the  appropriate 
land  use  planning  agencies,  if  any, -the 
proposed  postmining  land  use  is  deemed  to 
constitute  an  equal  or  better  economic  or 
public  use  of  the  affected  land,  as  compared 
with  premining  use; 

(B)  The  applicant  presents  specific  plans 
for  the  proposed  postmining  land  use  and 
appropriate  assurances  that  such  use  will 
be— 

(i)  Compatible  with  a(ijacent  land  uses; 

(ii)  Obtainable  according  to  data  regarding 
expected  need  and  market; 

(iii)  Assured  of  investment  in  necessary 
public  facilities; 

(iv)  Supported  by  commitments  from 
public  agencies  where  appropriate: 

(v)  Practicable  with  respect  to  private 
financial  capability  for  completion  of  the 
proposed  use; 

(vi)  Planned  pursuant  to  a  schedule 
attached  to  the  reclamation  plan  so  as  to 
integrate  the  mining  operation  and 
reclamation  with  the  postmining  land  use; 
and 

(vii)  Designed  by  a  registered  engineer  in 
conformance  with  professional  standards 
established  to  assure  the  stability,  drainage, 
and  configuration  necessary  for  the  intended 
use  of  the  site. 

The  Federal  regulations  at  30  CFR 
785.14(c)(1)  concerning  mountaintop 
removal  mining  mirror  the  SMCRA 
provisions  at  section  515(c)(3)  that  are 
quoted  above.  Neither  of  these  Federal 
provisions  authorizes  "fish  and  wildlife 
habitat  and  recreation  lands"  as  a 
postmining  land  use  that  qualifies  for 
the  AOC  variance  needed  by 
mountaintop  removal  operations. 

The  land  use  category  of  "fish  and 
wildlife  habitat"  is  defined  at  30  CFR 
701.5  imder  the  definition  of  "land  use" 
as  land  "dedicated  whoUy  or  partially  to 
the  production,  protection  or 
management  of  species  of  fish  or 
wildlife."  A  variance  from  achieving 
AOC  is  simply  not  needed  for  the 
management  of  species  of  fish  or 
wildlife,  because  fish  and  wildlife 
habitats  do  not  require  flat  or  rolling 
terrain,  which  is  created  by 
moimtaintop  removal  operations,  in 
order  to  be  successful.  (For  an  analogous 
discussion  that  concludes  that 
silviculture  is  not  a  postmining  land  use 
authorized  for  moimtaintop  removal 
operations  requesting  an  AOC  variance. 


see  the  preamble  to  the  March  13, 1979 
Federal  Register  dociunent,  44  FR 
14901, 15288-15289).  Therefore,  the 
land  use  of  "fish  and  wildlife  habitat" 
is  not  authorized  as  a  postmining  land 
use  that  qualifies  for  an  AOC  variance 
for  mountaintop  removal  operations. 

If  we  interpret  the  phrase  "fish  and 
wildlife  and  recreation  lands"  in 
accordance  with  its  plain  meaning,  we 
conclude  that  it  constitutes  one 
postmining  land  use,  with  both  "fish 
and  wUdlife"  and  "recreatidn  lands" 
components.  Given  this  construction, 
the  entire  phrase  should  be 
disapproved,  because  operations 
proposing  fish  and  wildlife  postmining 
land  uses  jlo  not  qualify  for  AOC 
variances  under  SMCRA.  However,  one 
could  conceivably  construe  the  phrase 
to  create  two  separate,  additional 
postmining  land  uses  which  would 
qualify  for  the  AOC  variance. 

OSM  has  reason  to  believe  that  the 
State  intends  this  term  to  include  two 
separate  uses.  This  interpretation  is 
based  on  the  fact  that  the  State  further 
defines  "fish  and  wildlife  habitat  and 
recreation  lands"  at  CSR  38-2-7. 2.k  as 
"wetlands,  fish  and  wildlife  habitat,  and 
areas  managed  primarily  for  fish  and 
wildlife  or  recreation"  (emphasis 
added).  Therefore,  we  have  chosen  to 
discuss  the  "recreation  lands"  use 
separately,  in  order  to  ascertain  whether 
we  could  reach  a  different  decision.  For 
the  reasons  discussed  below,  however, 
we  find  we  must  still  disapprove  the 
proposed  amendment  in  its  entirety. 

Tne  land  use  category  of  "recreation 
lands"  that  is  proposed  by  West  Virginia 
is  not  specifically  defined  in  the  Federal 
regulations.  However,  the  land  use 
category  of  "recreation"  is  defined  at  30 
CFR  701.5  under  the  definition  of  "land 
use."  "Recreation"  land  use  means 
"land  used  for  public  or  private  leisure- 
time  activities,  including  developed 
recreation  facilities  such  as  parks, 
camps,  and  amusement  areas,  as  well  as 
areas  for  less  intensive  uses  such  as 
hiking,  canoeing,  and  other 
undeveloped  recreational  uses." 
SMCRA  at  section  515(c)(3)  and  the 
implementing  Federal  regulations  at  30 
CFR  785.14(c)(1)  specifically  authorize 
"public  facilities  (including  recreation 
facilities)"  as  a  postmining  land  use 
which  qualifies  for  the  variance  from 
AOC  for  mountaintop  removal  mining. 
The  term  "public  facilities  (including 
recreation  facilities)"  bears  some 
resemblance  to,  but  is  not  the  same  as, 
the  Federal  regulatory  definition  of  the 
"recreation"  land  use.  To  qualify  for  the 
variance,  the  recreatiofffacilities  must 
be  "developed,"  and  must  also  be 
"pubUc"  in  nature.  Specifically, 
SMCRA's  use  of  the  term  "public 
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facility  (including  recreational  facilities) 
use'at  section  515(c)(3)  means  that, 
unlike  the  definition  of  "recreation"  at 
30  CFR  701.5  under  "land  use,"  the  use 
is  limited  to  applications  of  public  use. 
,  That  is,  a  purely  private  postmining 
land  use  does  not  qualify  imder  SMCRA 
for  a  mountaintop  removal  AOC 
variance. 

In  addition,  SMCRA  at  section 
515(c)(3)  specifically  uses  the  term 
"facilities."  The  term  "fttcilities"  means 
that  various  structures  that  support  the 
public  or  recreational  use  of  the  land  are 
required  to  be  developed.  For  example, 
the  postmining  land  use  of  "public 
facility  (including  recreational 
facilities)"  requires  a  structure  or 
development  of  some  sort  created  by 
man  that  the  public  is  able  to  use.  A 
"public  facility"  might  include 
developments  such  as  governmental 
buildings,  prisons,  schools,  reservoirs, 
or  airports.  "Recreational  facilities" 
might  include  developed  recreational 
facilities  such  as  parks,  camps,  and 
amusement  areas,  as  well  as  areas 
developed  for  uses  such  as  hiking, 
canoeing,  an^other  less  intensive 
recreational  uses.  The  designs  of  some 
of  these  recreational  facilities,  including 
the  less  intensive  recreational  facilities 
(for  example,  hiking  and  camping 
recreational  facilities),  could 
incorporate  fish  and  wildlife  habitat  as 
an  integral  component  of  the  recreation 
facility.  However,  even  the  less 
intensive  recreation  fa|cilities  would 
require  structures  or^evelopments  to 
support  the  publur^es.  For  example, 
less  intensive  rso^ation  facilities  such 
as  those  for  l^ndng  and  camping  may 
require  access  roads,  parking  lots,  rest 
rooms,  developed  trails,  boat  ramps, 
camping  shelters,  etc. 

The  term  "recreation  lands"  proposed 
by  the  State  may  not  be  inconsistent 
with  the  Federal  term  "public  facility 
(including  recreational  facilities)  use"  as 
discussed  above.  However,  the  West 
Virginia  program  at  section  22-3- 
13(c)(3)  of  the  WVSCMRA  currently 
authorizes  a  postmining  land  use  of 
"public  use"  as  a  postmining  land  use 
for  an  KQK^  variance  for  mountaintop 
removal  operations.  The  State's 
authorization  of  a  "public  use" 
postmining  land  use  is  West  Virginia's 
counterpart  to  the  "public  facility 
(including  recreational  facilities)"  land 
use  which  qualifies  for  an  AOC  variance 
pursuant  to  section  515(c)(3)  of  SMCRA. 
That  is,  the  State  term  "public  use" 
already  authorizes  a  postmining  land 
use  of  "public  facility  (including 
recreational  facilities)"  for  an  AOC 
variance  for  mountaintop  removal 
operations.  Therefore,  the  proposed 
postmining  land  use  of  "recreation 


lands"  is  not  necessary,  as  the  currently 
approved  term  "public  use"  already 
authorizes  "public  facility  (including 
recreational  facilities)."  When  OSM 
initially  approved  West  Virginia's  term 
"public  use"  (46  FR  5915,  January  21, 
1981)  it  did  so  without  discussion.  If 
OSM  had  intended  its  approval  of  the 
term  "public  use"  to  mean  something 
other  than  the  Federal  term  "public 
facility  (including  recreation  facilities)" 
it  would  have  discussed  its  rationale  in 
the  preamble.  Since  such  a  discussion  is 
lacking,  we  conclude  that  when  it 
approved  West  Virginia's  term  "public 
use,"  OSM  interpreted  that  term  to  be 
equivalent  to  the  Federal  term  "public 
facility  (including  recreation  facilities)." 
However,  we  also  recognize  that  the 
difference  in  terms  has  led  to  confusion 
concerning  the  meaning  of  the  State's 
term  "public  use."  Therefore,  we  are 
requiring  that  the  term  "public  use"  at 
section  22-3-1 3(c)(3)  be  amended  to 
include  the  term  "facility"  and  to 
further  clarify  that  the  State  term  will  be 
interpreted  the  same  as  "public  facility 
(including  recreation  facilities)  use"  at 
section  515(c)(3). 

Based  on  the  discussion  above,  we  are 
not  approving  the  proposed  language 
"or  fish  and  wildlife  habitat  and 
recreation  lands."  The  addition  of  the 
term  "fish  and  wildlife  habitat"  would 
render  the  West  Virginia  program  less 
stringent  than  SMCRA,  which  does  not 
authorize  "fish  and  wildlife  habitat"  as 
a  postmining  land  use  that  qualifies  for 
an  AOC  variance  for  mountaintop 
removal  operations.  Th«i  term 
"recreation  lands"  need  not  be  added  to 
the  West  Virginia  program,  because  the 
currently  approved  "public  use" 
variance  corresponds  to  the  Federal 
authorization  of  "public  facility 
(including  recreational  facilities)  use." 
Moreover,  some  of  the  public  facilities 
or  recreational  facilities  which  could  be 
approved  under  section  22-3-13{c)(3)  as 
"public  uses"  could  incorporate  "fish 
and  wildlife  habitat"  as  an  integral 
component  of  the  design  of  the  public 
or  recreation  facility.  Therefore,  OSM  is 
requiring  that  section  22-3-13(c)(3)  be 
amended  to  remove  the  phrase  "or  fish 
and  wildlife  habitat  and  recreation 
lands."  Finally,  as  stated  above,  we  are 
requiring  that  the  terin  "public  use"  at 
section  22-3-1 3(c)(3)  be  amended  to 
include  the  term  "facility"  and  further 
clarify  that  the  term  will  be  interpreted 
the  same  as  "public  facility  (including 
recreation  facilities)  use"  at  SMCRA 
section  515(c)(3). 


IV.  Summary  and  Disposition  of 
Comments  ^ 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i). 
we  solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  West  Virginia  program. 
Except  for  the  U.S.  Environmental 
Protection  Agency  as  discussed  below, 
no  other  Federal  agencies  commented 
on  the  amendment  relating  to  "fish  and 
wildlife  habitat  and  recreation  lands." 

Public  Comments 

We  solicited  public  comments  on 
several  different  occasions.  The 
following  is  a  summary  and  disposition 
of  the  public  comments  received  on  the 
amen(hnent. 

1.  General  Comments  Against  Approval 

Comments:  Several  commenters  made 
general  statements  against  approval  of 
the  proposed  amendment.  One 
commenter  suggested  that  we  defer  otir 
decision  concerning  the  proposed 
postmining  land  use  until  after  the 
Environmental  Protection  Agency  (EPA) 
completes  its  environmental  impact 
statement  on  mountaintop  removal 
operations.  The  commenter  also  lu^ed 
OSM  to  not  allow  it  as  an  approved 
postmining  land  use  diuing  the  interim 
period. 

One  commenter  said  that  fish  and 
wildlife  habitat  has  several  faults.  On 
the  plus  side,  however,  allowing  the 
creation  of  wetlands  on  mined  areas  was 
a  step  in  a  positive  direction.  But,  the 
commenter  asserted,  fish  and  wildlife 
habitat  has  been  used  which  included 
non  native,  invasive  plants. 

One  commenter  stated  that  fish  and 
wildlife  postmining  land  use  should  not 
be  approved,  because  the  language  and 
legislative  history  of  SMCRA 
demonstrate  that  Congress  intended  to 
restrict  permissible  postmining  land 
uses  to  socially  beneficial  and 
developed  uses,  not  passive  and 
imdeveloped  uses  such  as  "fish  and 
wildlife  habitat  and  recreation  lands." 
The  commenter  asserted  that  the  "fish 
and  wildlife  habitat  and  recreation 
lands"  use  is  not  socially  beneficial;  it 
does  not  require  any  development;  it 
does  not  require  any  public  facilities; 
and  it  is  not  a  use  which  otherwise 
might  not  be  available. 

Further,  one  of  these  commenters  did 
not  support  West  Virginia's  contention, 
via  the  amendment,  that  "fish  and 
wildlife  habitat  and  recreation  lands"  is 
an  appropriate  postmining  land  use. 

Another  commenter  stated  that 
allowance  of  ill-defined  land  uses  such 
as  "fish  and  wildlife  habitat,"  rather 
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than  conformance  to  the  specific 
requirements  of  the  law,  results  in 
improper  off-site  disposal  as  a  matter  of 
coiu'se,  rather  than  as  an  exception  to 
the  rule  of  on-bench  retention. 

Response:  In  response  to  these 
comments,  and  for  the  reasons 
discussed  in  the  Finding  above,  we  have 
not  approved  this  amendment. 

2.  Fish  and  Wildlife  Habitat 

Comments:  A  commenter  supported 
the  amendment  and  stated  that  fish  and 
wildlife  habitat  clearly  should  qualify  as 
a  recreational  use  and  consequently,  a 
public  use.  From  an  environmental 
standpoint,  the  commenter  stated,  you 
couldn't  have  a  better  postmining  land 
use  for  the  environment.  Though  not 
one  of  the  foin  listed  postmining  land 
uses  in  SMCRA,  the  commenter  noted, 
there  clearly  isn't  any  prohibition  of  this 
as  a  valid  postmining  land  use,  nor  are 
there  any  environmentally  sound  - 
argiunents  for  precluding  it  as  a 
postmining  land  use.  The  commenter 
further  stated  that  the  State  of  Kentucky 
has  had  a  postmining  land  use  of  "fish 
and  wildlife"  as  part  of  its  regulatory 
program  since  1991. 

Response:  In  response,  we  disagree 
with  the  statement  that  there  clearly  is 
not  any  prohibition  of  "fish  and  wildlife 
habitat"  as  a  valid  postmining  land  use. 
The  fact  that  "fish  and  wdldlife  habitat" 
is  not  hsted  at  SMCRA  section  515(c)(3) 
as  an  allowable  postmining  land  use  for 
moimtaintop-removal  operations  is  a 
clear  prohibition  of  "fish  and  wildlife 
habitat"  as  a  postmining  land  use  imder 
SMCRA.  While  we  have  no  doubt  about 
the  value  of  "fish  and  wildlife  habitat" 
in  the  natural  environment,  and  as  a 
postmining  land  use  in  a  mining 
sitivition  where  the  site  is  to  be  restored 
to  approximate  original  contour,  "fish 
and  wildlife  habitat"  is  not  an 
approvable  postmining  land  use  for 
moimtaintop  removal  operations  with 
variances  from  AOC  under  SMCRA 
section  515(c)(3).  Finally,  Kentucky  has 
not  had  an  approved  postmining  land 
use  of  "fish  and  wildlife  habitat"  as  part 
of  its  regulatory  program  since  1991. 
Rather,  the  Kentucky  program  was 
authorizing  "fish  and  wildlife  habitat" 
as  a  postmining  land  use  for 
moimtaintop-removal  operations  with 
AOC  variances  imder  an  internal 
memorandiun  dated  May  29, 1991,  that 
was  never  approved  by  OSM.  The  State 
no  longer  implements  that 
memorandiun. 

3.  Public  Use  Versus  Public  Facihty  Use 

Comments:  A  few  commenters  noted 
that  the  West  Virginia  program 
authorizes  "public  use"  as  a  valid 
postmining  land  use  for  an  AOC 


variance  for  moimtaintop  removal 
operations,  whereas  SMCRA  authorizes 
"public  facility  use."  One  commenter 
said  that  the  West  Virginia  program 
must  be  brought  into  conformity  with 
SMCRA.  Another  commenter  said  that 
"any  public  use"  is  too  broad  a 
definition  and  provides  a  loophole  for 
mining  companies.  Still  another 
commenter  stated  that  the  rational 
response  would  be  to  clarify  this  matter 
through  a  policy  statement,  with  a 
provision  to  allow  maYimnm  input  from 
stakeholders. 

A  commenter  asserted  that  while  the 
word  "facility"  may  mean  that  some 
type  of  structure  or  appurtenance  must 
accompany  the  public  use,  this  is  not 
the  only  permissible  interpretation  of 
the  term  "public  facility."  For  example, 
the  commenter  asserted,  land  that  is 
reclaimed  to  support  the  propagation 
£md  preservation  of  wildlife,  or  leisure 
activities  such  as  hiking,  hunting  or 
camping,  are  public  facilities.  Similarly, 
dedicated  open  space  used  as  a  park  is 
a  public  facihty  even  in  the  absence  of 
buildings  or  other  structures.  The 
conmienter  also  stated  that  the 
"public'character  of  the  land  use  should 
not  be  interpreted  to  be  unduly  narrow. 
The  commenter  stated  that  OSM  has 
previously  addressed  the  question  of  the 
public  nature  of  a  land  use  for  purposes 
of  SMCRA's  land  use  requirements.  The 
commenter  stated  that  OSM  declined  to 
adopt  a  regulatory  definition  of  the  term 
"public  use"  because  pubUc  use 
"overlaps  more  than  one  of  the  existing 
land  use  categories"  48  FR  39893, 
September  1, 1983.  In  that  notice,  OSM 
stated  that  a  use  is  public  "if  it  involves 
benefit,  utility,  or  advantage  to  the 
public  gener^y  or  any  part  of  the 
public,  as  distinguished  firom  benefitting 
an  individual  or  a  few  specific 
individuals."  The  commenter  stated  that 
land  that  is  reclaimed  to  support  the 
propagation  and  preservation  of  wildlife 
is  a  public  facility.  Finally,  the 
commenter  stated  that  whether  or  not 
these  uses  would  require  buildings  or 
other  appurtenances  is  a  question  that 
would  be  evaluated  in  the  context  of  the 
specific  plans  for  the  proposed 
postmining  use. 

Response:  In  response,  the  one 
commenter  is  saying  that  all  land  uses 
have  a  public  utility  and  that,  for 
example,  land  that  is  reclaimed  to 
support  the  propagation  and 
preservation  of  wildlife  is  a  public 
facility.  We  believe  that  such  an 
interpretation  only  serves  to  render 
meaningless  the  term  "public  facility 
(including  recreational  facihties)  use." 
Although  the  commenter  believes  that 
the  pubUc  character  of  the  land  use 
should  not  be  interpreted  too  narrowly, 


we  believe  that  to  be  meaningful,  the 
term  "public  facility  (including 
recreational  facilities)  use"  must  not  be 
interpreted  too  broadly.  Were  it 
otherwise,  instead  of  stating  "public 
facility  (including  recreational  facilities) 
use"  SMCRA  could  merely  state  "public 
use,"  or  even  "fish  and  wildUfe  habitat  " 
use."  Instead,  SMCRA  excludes  "fish 
and  wildlife  habitat"  fi'om  the  list  of 
approvable  postmining  land  uses  at 
section  515(c)(3),  and  it  specifically 
provides  for  "public  facihty  (including 
recreational  facilities)  use." 

SMCRA  uses  the  term  "facility"  rather 
than  the  more  generic  term  "public  use" 
in  the  approvable  postmining  land  use 
of  "public  facility  (including 
recreational  facilities)  use."  We 
interpret  the  term  "public  facility 
(including  recreational  facilities)  use"  to 
require  some  sort  of  structure  or  man- 
made  development  that  actually 
supports  or  facilitates  the  public  use. 
Such  facilities  could  include 
community  centers,  buildings  and 
runways  as  at  an  airport,  amphitheatres 
or  parking  lots,  rest  rooms,  developed 
hiking  trails,  boat  ramps,  camping 
shelters,  or  shooting  ranges,  etc.  at  less 
intensive  pubUc  recreational  facilitie^. 

Finally,  we  agree  that  the  specific 
plans  for  each  proposed  postmining 
land  use  must  be  assessed  on  a  case-by- 
case  basis.  However,  as  stated  above,  we 
believe  that  SMCRA  requires  that  the 
various  structures  or  developments 
discussed  above  be  required  for  a 
postmining  land  use  of  "public  faciUty 
(including  recreational  facilities)." 

Comment:  Another  commenter 
contends  that  the  term  "public  use"  in 
the  West  Virginia  program  was 
approved  by  OSM  and  is  not  limited  to 
"pubUc  recreation  facilities."  The 
commenter  also  asserted  that  because 
the  State's  regulations  require  that 
proposed  postmining  land  uses  of  fish 
and  wildlife  habitat  and  recreation 
lands  include  a  planting  plan  prepared 
or  approved  by  a  state  mining  biologist, 
whose  job  it  is  to  encourage  the 
propagation  of  "desirable"  species, 
these  plans  necessarily  confer  pubUc 
benefit. 

Response:  In  response,  we  are  aware 
of  the  confusion  that  exists  concerning 
the  interpretation  of  West  Virginia's 
term  "pubUc  use"  and  the  term  "public 
facility  (including  recreational 
facilities)"  in  SMCRA  at  section 
515(c)(3).  As  a  consequence,  and  as 
discussed  in  the  Finding  above,  we  are 
requiring  that  the  State  further  amend 
its  program  to  clarify  that  its  term 
"public  use"  means  the  same  as  the 
term  "public  facility  (including 
recreational  facilities)"  at  SMCRA 
section  515(c)(3).  To  be  no  less  stringent 
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than  SMCRA  at  section  515(c)(3),  the 
West  Virginia  term  "public  use"  at 
section  22-3-13(c)(3)  of  WVSCMRA 
must  be  equivalent  to  the  Federal  term 
"public  facility  (including  recreational 
facilities)  use." 

4.  Fish  and  Wildlife  Habitat  and  Public 

Use 

Comments:  One  conimenter 
supported  the  amendment  and  said  that 
fish  and  wildlife  habitat  is  a  recreational 
use  and  consequenUy  a  public  use.  The 
commenter  stated  that  "public  use"  as 
a  postmining  land  use  has  been  part  of 
the  approved  West  Virginia  program 
since  1981.  If  public  access  is  available  . 
to  the  site,  the  commenter  asserted,  then 
it  would  appear  that  the  conditions  of 
this  land  use  category  have  been  met. 

Another  commenter  agrees  and  stated 
that  OSM  issued  a  Federal  permit  in 
West  Virginia  effective  August  23,  1993, 
that  granted  an  AOC  variance  for  "fish 
and  wildlife  habitat."  According  to  the 
commenter,  the  variance  was  apparentiy 
approved  based  on  the  rationale  that  the 
postmining  fish  and  wildlife  habitat 
development  constituted  a  public  use. 

Response:  In  response,  we  disagree 
with  the  commenters  that  assert  that 
"fish  and  wildlife  habitat"  is  a 
recreational  use  and  consequently  a 
pubhc  use.  The  "fish  and  wildlife 
habitat"  postmining  land  use  is  defined 
at  30  CFR  701.5  under  the  definition  of 
"land  use."  It  is  defined  as  land 
dedicated  wholly  or  partially,  to  the 
production,  protection,  or  management 
of  species  of  fish  or  wildlife.  Sites  that 
are  not  open  to  the  public  at  all  can 
meet  this  definition.  Therefore,  "fish 
and  wildlife  habitat"  by  itself  caimot  be 
considered  a  public  use. 

The  second  commenter  is  referring  to 
Permit  Number  OC-1  (subsequently 
converted  to  OC-2).  OSM  approved  a 
postmining  land  use  of  "public  use"  for 
this  permit.  The  permit  was  for  a  20- 
acre  surface  mining  operation  at  R.D. 
Bailey  Lake  in  Mingo  County.  R.D. 
Bailey  Lake  is  managed  by  the  U.S. 
Army  Corps  of  Engineers  (COE).  The 
COE  specified  that  the  reclaimed 
surface,  especially  the  side  facing  the 
lake,  dam  and  visitor  center,  should 
have  some  minor  degree  of  slope  to 
make  it  appear  natiiral  in  relation  to  the 
general  topography  of  the  ridge  areas. 
This  was  specified  so  that  as  viewed 
firom  the  nearby  public  use  areas  of  the 
lake  the  reclaimed  area  would  be 
aesthetically  pleasing.  The  COE  agreed 
that  at  least  three  acres  of  the  reclaimed 
site-would  be  for  water  fowl  habitat, 
which  would  consist  of  two  deies  of  flat 
surface  and  a  one-acre  depression 
ranging  from  one  to  two  feet  in  dept 
All  surface  areas  accessible  by  mowing 


equipment  had  to  be  graded  and  free  of 
rock,  boulders  and  other  debris  to 
facilitate  mowing  and  other  wildlife 
management  activities.  OSM  agrees  that 
fish  and  wildlife  habitat  was  a 
component  of  the  postmining  land  use. 
However,  and  more  importantiy, 
because  the  site  was  accessible  to  the 
public,  managed  by  a  governmental 
agency,  and  developed  for  public  use, 
OSM  was  able  to  approve  the  permit 
with  an  AOC  variance  in  accordance 
with  the  approved  State  program. 

Comment:  Another  commenter 
disagrees  with  the  proposed 
amendment,  and  stated  that  the  State 
has  not  demonstrated  that  a  proposed 
postmining  land  use  of  "fish  and 
wildlife  habitat  and  recreation  lands"  is 
consistent  with  SMCRA.  The 
commenter  asserted  that  the  State's 
justification  of  the  proposed 
amendment,  which  states  that 
"[bjecause  of  the  feral  nature  of  wildlife 
the  proposed  program  amendment 
conforms  with  CFR  824.11(a)(3)  by 
providing  enhanced  recreational 
benefits  in  the  form  of  additional 
wildlife  for  public  himting  and 
observation,"  has  no  meaning.  The 
commenter  said  that  a  public  use  is  one 
that  is  available  to  the  public 
permanenUy.  The  commenter  stated  that 
Congress  did  not  intend  to  allow  passive 
"recreational  areas"  which  are 
maintained  and  controlled  by  private 
companies,  instead  of  public 
authorities.  Hence,  the  public  would 
have  to  own  the  land  for  it  to  qualify  as 
a  public  use.  The  commenter  also  stated 
that  a  public  use  must  allow  imimpeded 
public  access,  mus,t  be  a  higher  and 
better  use  than  the  pre-mining  use,  and 
the  permit  application  must 
demonstrate  tiiat  there  is  a  need  for  the 
use  and  that  financing  is  available  for 
public  projects  such  as  golf  courses, 
public  parks,  or  swimming  pools  with 
public  facilities.  The  public  facilities, 
the  commenter  asserted,  woiild  also 
have  to  be  ovimed  by  the  public; 
otherwise  the  public  nature  of  the 
enterprise  could  be  revoked  at  any  time 
after  mining  is  complete. 

Response:  In  response,  we  agree  with 
the  commenter  that  "fish  and  wildlife 
habitat"  is  not,  by  itself,  a  public  use. 
However,  we  disagree  with  the 
commenter's  assertion  that  to  qualify  as 
a  public  facility  the  facility  must  be 
owned  by  the  public.  SMCRA  section 
515(c)(3)  does  not  require  public 
ownership  to  qualify  as  a  "public 
facility  (including  recreational 
facilities)"  postmining  land  use.  Neither 
does  SMCRA  section  515(c)(3)  specify 
that  an  approved  postmining  land  use 
be  continued  permanenUy,  or  that  the 
use  be  higher  and  better  than  the 


premining  use.  Rather,  section 
515(c)(3)(A)  requires  that  the  proposed 
postmining  land  use  be  an  equal  or 
better  economic  or  public  use,  as 
compared  with  the  premining  use. 
SMCRA  section  515(c)(3)  does, 
however,  require  that  the  reclaimed  site 
be  capable  of  supporting  the  postmining 
land  use  in  accordance  with  the 
requirements  at  subsection  515(c)(3). 
SMCRA  also  specifies  Tninimiim 
requirements  such  as  consultation  with 
land  use  planning  agencies,  and  specific 
plans  and  assiurances  that  the  proposed 
postmining  land  use  will  be  compatible 
with  adjacent  land  uses;  obtainable 
according  to  data  regarding  expected 
need  and  market;  assured  of  investment 
in  necessary  public  facilities;  supported 
by  commitments  from  public  agencies 
where  appropriate;  practicable  vith 
respect  to  private  financial  capability  for 
completion  of  the  proposed  use;  and 
plaimed  pursuant  to  a  schedule  attached 
to  the  reclamation  plan  so  as  to  integrate 
the  mining  operation  and  reclamation 
with  the  postmining  land  use. 

Comment:  One  commenter  noted  that 
SMCRA  at  section  515(c)(3)  does  not 
specifically  authorize  "fish  and  wildlife 
habitat"  as  a  postmining  land  use  for  an 
AOC  variance  for  mountaintop-removal 
operations.  However,  the  commenter 
asserted,  this  is  no  impediment  to  those 
land  uses  falling  within  one  uf  the 
general  categories  of  land  uses  listed  in 
the  statute.  This  view  is  supported  by 
another  commenter  who  said  that  there 
is  nothing  which  precludes  a  "fish  and 
wildlife  habitat  and  recreation" 
postmining  land  use  from  serving  as  the 
basis  of  an  AOC  variance  "so  long  as  it 
can  be  viewed  as  a  subset  of  one  of  the 
list  of  land  uses  set  out  in  W.  Va.  Code 
§22^13(c)(3)." 

Moreover,  the  commenter  said,  the 
list  of  uses  set  forth  in  the  Federal  rules 
is  not  exhaustive  or  exclusive,  but 
simply  a  "minimum  list  that  would 
meet  die  requirements  of  the  Act."  44 
FR  at  14933. 

Response:  In  response,  and  as 
discussed  above  in  the  Finding,  the 
design  of  a  "public  facility  (including 
recreational  facilities)  use"  could 
include  areas  that  are  designed  as  fish 
and  wildlife  habitat.  This  is  not  to  say 
that  "fish  and  wildlife  habitat"  is  the 
primcuy  postmining  land  use.  Rather, 
fish  and  wildlife  habitat  may  be  a 
component  of  the  design  of  a  "public 
facility  (including  recreational  ^cilities) 
use."  And,  it  is  the  "public  facility 
(including  recreational  fecilities)  use" 
that  must  be  the  focus  of  the  applicant's 
demonstration,  and  the  regulatory 
authority's  determination  that  the 
proposed  postmining  land  use  meets  the 
requirements  for  an  AOC  variance. 
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Comment:  The  commenter  further 
stated  that  the  specific  land  uses  of  "fish 
and  wildlife  habitat  and  recreation 
lands"  comfortably  fit  within  the 
general  land  use  category  of  public 
facility/public  use  as  set  forth  in  both 
section  515(c)(3)  and  515(e)(2)  of 
SMCRA. 

Response:  In  response,  we  disagree 
with  this  conunent.  As  discussed  above 
in  the  Finding,  the  proposed  postmining 
land  use  of  "fish  and  wildlife  habitat 
and  recreation  lands"  is  not  approvable 
under  SMCRA  section  515(c)(3).  "Fish 
and  wildlife  habitat"  is  not  a  listed' 
postmining  land  use  at  section  515(c)(3) 
of  SMCRA  and,  therefore,  cannot  be 
approved.  In  addition,  the  State's 
proposed  term  "recreation  lands"  is  not 
approved  because,  to  the  extent  it  refers 
to  public  recreational  facilities,  it  is 
redundant  with  the  term  "public  use" 
that  is  already  part  of  the  approved  West 
Virginia  program.  To  the  extent  that  it 
creates  a  more  expansive  category, 
which  would  include  imdeveloped 
recreational  areas  or  pm«ly  private 
developed  recreational  facilities,  it  is 
inconsistent  with  section  515(c)(3)  of 
SMCRA.  As  discussed  in  the  Finding, 
we  have  concluded  that  when  OSM 
approved  the  term  "public  use"  in  the 
State  program,  it  did  so  with  the 
interpretation  that  the  term  "public  use" 
is  no  less  stringent  than  the  Federal 
standard,  which  allows  only  a  "public 
facility  (including  recreational  facilities) 
use." 

Comment:  The  commenter  also 
asserted  that  there  are  public  benefits 
fi'om  fish  and  wildlife  habitat  regardless 
of  whether  general  access  is  provided-'^ 

Response:  In  response,  and  as    /' 
discussed  in  the  Finding  above,  .'-'fish 
and  wildlife  habitat"  is  not  an  / 
approvable  postmining  land  use  for 
mountaintop-removal  operations  with 
AOC  variances.  We  believe  that  the 
approvable  postmining  land  use  of 
"public  facility  (including  recreation 
facility)  use"  clearly  contains  a  "public" 
component,  and  a  requirement  that  the 
public's  use  of  the  land  be  facilitated. 
We  believe  that  the  term  "facility" 
requires  the  inclusion  of  a  structure  or 
other  man-made  developments  such  as 
parking  lots,  rest  rooms,  or  shelters  that 
would  facilitate  the  use  of  the  land  by 
the  public.  Some  public  facilities,  such 
as  water  treatment  plants,  transmission 
lines,  and  solid  waste  disposal  facilities 
that  directly  benefit  the  public,  may  not 
allow  public  access.  However, 
recreational  areas  must  be  available  for 
public  access  in  order  for  the  public  to 
be  able  to  use  and  benefit  fi-om  them, 
and  that  access  should  be  facilitated  by 
the  inclusion  of  necessary  structures  or 
developments. 


5.  Other  Comments 

Comment:  One  commenter  suggested 
that  fish  and  wildlife  habitat  should  be 
accepted  as  valid.  The  commenter  said 
this  would  be  especially  beneficial  if 
that  use  could  be  used  in  conjimction 
with  a  postmining  use  of  reservation  for 
future  economic  development.  In  such  a 
maimer,  the  commenter  said,  the  land 
could  be  reclaimed  for  wildlife  habitat 
and  used  as  such  indefinitely  or  until 
such  time  as  a  need  develops  for  some 
other  qualified  project. 

Response:  In  response,  and  as  noted 
in  the  Finding  above,  fish  and  wildlife 
habitat  cannot  be  approved  as  a 
postmining  land  use  under  section 
515(c)(3)  of  SMCRA.  While  SMCRA 
does  not  specify  exactly  when  a 
postmining  must  actually  be        , 
implemented,  it  does  specify  that  the 
land  must  be  Capable  of  supporting  the 
postmining  land  use,  and  also  specifies 
the  minimum  criteria  which  must  be 
met  to  qualify  for  a  variance.  SMCRA 
section  515(c)(3)(vi)  provides  that  the 
proposed  use  must  be  planned  pursuant 
to  a  schedule  attached  to  the 
reclamation  plan  so  as  to  integrate  the 
mining  operation  and  reclamation  with 
the  postmining  land  use.  In  addition, 
the  Federal  regulations  at  30  CFR 
785.14(c)(l)(ii),  governing  AOC 
variances  for  moimtaintop-removal 
operations,  specify  that  compliance 
with  the  Federal  regulations  at  30  CFR 
816/817.133(a)  through  (c),  concerning 
postmining  land  use,  is  required.  30 
CFR  816/817.133(c)(3)(iii)  provides  that 
the  proposed  postmining  land  use  will 
not  involve  imreasonable  delay  in 
implementation. 

Comment:  A  commenter  stated  that 
SMCRA  does  not  require  the  land  to  be 
actually  put  to  the  use  proposed,  but 
only  that  it  be  capable  of  supporting  the 
postmining  land  use  proposed.  As  the 
Supreme  Court  held,  "[t]he  Act  imposes 
no  restrictions  on  post  reclamation  use 
of  mined  lands."  Model  v.  Indiana,  452 
U.S.  314,  330  n.  18(1981). 

Response:  In  response,  we  note  that 
SMCRA  at  section  515(c)(2)  specifies 
that  the  applicant  for  an  AOC  variance 
for  mountaintop  removal  operations 
must  create  a  postmining  land  that  is 
"capable  of  supporting  postmining  uses 
in  accordance  with  the  requirements  of 
this  subsection."  However,  SMCRA  at 
section  515(c)(3)  also  provides  that  an 
applicant  must  present  specific  plans 
and  appropriate  assiuances  that  the 
proposed  postmining  land  use  will  be 
compatible  with  adjacent  land  uses; 
obtainable  according  to  data  regarding 
expected  need  and  market;  assured  of 
investment  in  necessary  public 
fedlities;  supported  by  commitments 


fi'om  public  agencies  where  appropriate; 
practicable  with  respect  to  private 
financial  capability  for  completion  of 
the  proposed  use;  and  planned  pursuant 
to  a  schedule  attached  to  the 
reclamation  plan  so  as  to  integrate  the 
mining  operation  and  reclamation  vdth 
the  postmining  land  use.  These  specific 
plans  and  assurances  should  be 
sufficiently  detailed  to  allow  the 
regulatory  authority  to  determine  if 
there  is  a  reasonable  likelihood  for 
achievement  of  the  proposed 
postmining  land  use,  and  the  use  will 
not  be  impractical  or  unreasonable,  or 
involve  unreasonable  delay  in 
implementation. 

Comment:  A  commenter  also  stated,  •. 
in  comments  directed  against  approval 
of  the  amendment,  that  if  the  proposed 
amendment  is  approved,  regulators 
must  approve  postmining  land  use  of 
any  mountaintop  removal  permit 
application  that  proposes  to  flatten 
mountains  and  fill  streams  as  long  as 
that  application  proposes  a  "fish  and 
wildlife  habitat  and  recreation  lands" 
variance. 

Response:  In  response,  and  as 
explained  in  the  Finding  above,  we  are 
not  approving  the  proposed 
amendment.  In  addition,  we  disagree 
that  the  regulatory  authority  must 
approve  a  variance  from  the 
requirements  of  AOC  just  because  a 
permittee  proposes  one  of  the 
approvable  postmining  land  uses  listed 
at  section  515(c)(3).  SMCRA  at  section 
515(c)(3)  specifies  that  a  regulatory 
authority  "may"  approve  such  a  request 
if  it  finds  that  the  permittee  also 
demonstrates  compliance  with  all  the 
other  criteria  specified  at  section 
515(c)(3).  If  all  of  the  requirements  of 
section  515(c)(3)  of  SMC^A  are  not  met, 
tl^e  regulatory  authority  must  reject  the 
variance  request. 

Environmental  Protection  Agency  (EPA) 

According  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  retoect  to 
those  provisions  of  the  proposed^ 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  We 
requested  EPA  concurrence  on  Jime  6, 
1997  (Administrative  Record  Number 
WV-1059)  and  again  on  March  19. 1999 
(Administrative  Record  Number  WV- 
1118).  In  accordance  with  30  CFR 
732.17(h)(ll)(i),  we  also  solicited 
comment^,  fit)m  the  EPA  on  the 
proposed  amendment  on  June  5, 1997. 
(Administrative  Record  Number  WV- 
1060) 
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EPA  responded  to  otir  June  5  and  6, 
1997,  requests  for  comments  and 
concurrence  by  letter  dated  October  23, 
i098  (Administrative  Record  Nimiber 
WV-1108).  EPA  expressed  concerns 
about  the  proposed  provision  at  section 
22-3-13(c)(3)  of  the  WVSCMRA  that 
would  allow  an  exemption  for 
mountaintop  removal  operations  from 
restoring  mined  land  to  its  approximate 
original  contour  (AOC)  if  the  post- 
mining  land  use  is  fish  and  wildlife 
habitat  and  recreation  lands.  EPA  stated 
that  the  proposed  revision  would  allow 
excess  overburden  to  be  disposed  in 
valley  fills  rather  than  on  top  of  the 
mined  area  to  achieve  AOC.  A  use 
designation  as  fish  and  wildlife  habitat 
and  recreation  lands  would  not  appear 
to  be  necessary  if  the  goal  was  just  to 
provide  wildlife  habitat  and  recreation 
land,  rather  fhan  avoid  the  expense  of 
placing  overburden  back  on  top  of 
mined  areas.  It  is  very  likely,  EPA 
stated,  that  wildlife  habitat  areas  would 
occur  naturally  on  post-mining  lands, 
including  areas  restored  to  the 
approximate  original  contour,  as  a  result 
of  appropriate  reclamation  without  any 
special  use  designation.  In  addition,  it 
appears  that  the  proposed  designation 
as  wildlife  habitat  and  recreation  lands 
is  not  intended  for  lands  to  be  used  by 
the  public  since  an  exemption  for 
"public  use"  is  already  in  the  State 
statute.  EPA'^^paid  that  its  concern  is  that 
disposal  of  excess  overburden  in  valley 
fills  may  harm  aquatic  life  in  headwater 
streams  and  possibly  downstream 
reaches. 

EPA  noted  OSM's  intention  to  defer 
action  on  proposed  revisions  to  section 
22-3-13(c)(3)  of  the  WVSCMRA 
regarding  an  exemption  to  approximate 
original  contour  for  mountaintop 
removal  operations  until  a  later  date, 
and  that  the  comment  period  would  be 
reopened  on  this  provision.  With  this 
understanding,  the  EPA  concurred  with 
the  other  proposed  WVDEP  revisions^ 
under  the  condition  that  the  EPA  be 
given  an  opportimity  to  concur  or  not 
concur  with  the  proposed  amendment 
to  section  22-3-13(c)(3)  of  the 
WVSCMRA. 

By  letter  dated  April  2, 1999 
(AdJininistrative  Record  Number  WV- 
1120),  EPA  responded  to  OSM's  request 
for  conciurence  dated  March  19, 1999 
(Administrative  Record  Number  WV- 
1118),  and  stated  that  it  does  not  concur 
with  the  proposed  revision  at  section 
22-3-1 3(c)(3).  EPA  stated  that  it  is 
withholding  concurrence  because  the 
amendment  would  result  in  degradation 
of  stream  quality  and  aquatic  life  and 
violate  the  Anti-Degradation  Policy  of 
the  West  Virginia  Water  Quality 
Standards  (Section  46-1-4  of  the 


Legislative  Rules  of  the  Enviroimiental 
Quality  Board).  According  to  EPA, 
compliance  with  Water  Quality 
Standards  is  a  requirement  of  the  Clean 
Water  Act. 

In  its  letter,  the  EPA  stated  that  the 
proposed  revision  for  exempting  the 
restoration  of  mined  lands  to 
approximate  original  contour  would 
restilt  in  an  increase  of  excess  spoil 
being  placed  in  valley  fills  on  stream 
beds  rather  than  on  top  of  mined  areas. 
The  reasons  for  allowing  this  exemption 
are  not  justified,  since  the  lower  and 
more  level  areas  resulting  fi-om  the 
exemption  are  not  necessary  to  sustain 
"fish  and  wildlife  habitat  and  recreation 
lands."  Wildlife  habitat  areas  would 
occur  naturally  on  postmining  lands, 
including  areas  restored  to  the 
approximate  original  contour,  as  a  result 
of  appropriate  reclamation  without  any 
special  use  designation.  Increased 
disposal  of  excess  spoil  in  valley  fills 
resulting  fi-om  the  proposed  exemption 
will  unnecessarily  harm  aquatic  life  in 
headwater  streams  and  possibly 
dovmstream  reaches,  the  EPA  said. 

In  response,  and  in  accordance  with 
EPA's  non-concurrence  stated  above,  we 
have  not  approved  the  proposed 
amendment. 

V.  Director's  Decision 

Based  on  the  finding  above,  we  are 
not  approving  the  proposed  language 
"or  fish  and  wildlife  habitat  and 
recreation  lands"  at  section  22-3- 
13(c)(3),  as  submitted  on  April  28^  1997. 
In  addition,  we  are  requiring  that 
section  22-3-1 3(c)(3)  of  the  West 
Virginia  program  be  further  amended  to 
remove  the  phrase  "or  fish  and  wildlife 
habitat  and  recreation  lands."  We  are 
also  requiring  that  the  term  "public  use" 
at  section  22-3-13(c)(3)  be  amended  to 
include  the  term  "facility"  and  to 
further  clarify  that  the  State  term  will  be 
interpreted  the  same  as  "public  facility 
(including  recreation  facilities)  use"  at 
SMCRA  section  515(c)(3). 

VI.  Procedural  Detenninations 

Executive  Order  12866 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 


are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  ana-pfomulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regidations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether'tiiis  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


P' 
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List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  May  4, 1999. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  Vn, 


Original  amendment  submission  date 


Subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 


Bate  of  final  publication 


2.  Section  948.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§948.15    Approval  of  West  Virginia 
ragulatory  program  amendments. 


Citation/description 


April  28.  1997  May  14.  1999 


W.Va.  Code  22-3  Section  13(c)(3)  (not  approved]. 


3.  Section  948.16  is  amended  by 
adding  new  paragraph  (iiii)  to  read  as 
follows: 

§948.16    Required  regulatory  program 
amendments. 

*        *        *        •        * 

(iiii)  By  July  13, 1999,  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to: 

(1)  Amend  section  22-3-13(c)(3)  of 
the  West  Virginia  program  to  remove  the 
phrase  "or  fish  and  wildlife  habitat  and 
recreation  lands";  and 

(2)  Amend  "public  use"  at  section  22- 
3-13(c)(3)  to  include  the  term  "facility" 
and  to  further  clarify  that  the  term  will 
be  interpreted  the  same  as  "public 
facility  (including  recreation  facilities) 
use"  at  SMCRA  section  515(c)(3). 

[FR  Doc.  9&-12212  Filed  5-13-99;  8:45  am] 

BHJJNG  COOE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-89-028] 

Drawbridge  Operating  Regulation;  Gulf 
Intracoastal  Waterway,  LA 

agency:  Coast  Guard,  DOT. 

ACHON:  Notice  of  temporary  deviation 
firom  regulations. 


SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.451(e)  governing  the 
operation  of  the  SR  2  7  drawbri  dge 
across  the  Gulf  Intracoastal  Waterway, 
mile  243.8,  west  of  Harvey  Canal  Locks, 
near  Hackberry,  Calcasieu  Parish, 
Louisiana.  This  deviation  allows  the 
Louisiana  Department  of  Transportation 
and  Development  to  maintain- the  bridge 


in  the  close-to-navigation  position  from 
7  a.m.  imtil  10  p.m.  on  Tuesday,  Jime 
1, 1999.  This  temporary  deviation  is" 
issued  to  allow  for  the  replacement  of 
the  emergency  electrical-power  supply. 
DATES:  This  deviation  is  effective  from 
7  a.m.  imtil  10  p.m.  on  Tuesday,  June 
1, 1999. 

TOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana.  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The  SR  27 
drawbridge  across  the  Gulf  Intracoastal 
Waterway,  mile  243.8  west  of  Harvey 
Canal  Locks,  near  Hackberry,  (Dalcasieu 
Parish,  Lotiisiana,  has  a  vertical 
clearance  of  50  feet  above  high  water  in 
the  closet-to-navigation  position. 
Navigation  on  the  waterway  consists  of 
tugs  with  tows,  fishing  vessels,  sailing 
vessels,  and  other  recreational  craft.  The 
Louisiana  Department  of  Transportation 
and  Development  requested  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate  the 
replacement  of  the  emergency  electrical- 
power  supply  and  is  essential  for  the 
continued  operation  of  the  draw  span. 

This  deviation  allows  the  draw  of  the 
SR  27  bridge  across  the  Gulf  Intracoastal 
Waterway,  mile  243.8  west  of  Harvey 
Canal  Locks,  near  Hackberry  to  remain 
in  the  closed-to-navigation  position 
from  7  a.m.  until  10  p.m.  on  Tuesday. 
June  1, 1999.  Presently,  the  draw  opens 
on  signal  when  more  than  50  feet  of 
vertical  clearance  is  required,  if  at  least 
four  hours'  notice  is  given  to  the 
Louisiema  Department  of  Transportation 
and  Development,  District  Maintenance 
Engineer,  at  Lake  Charles,  Louisiana. 

Dated:  May  7, 1999. 
A.L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist. 
(FR  Doc.  99-12273  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  4910-1S-4I 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parlies 

[CGD01-99-048] 

RIN2115-AA97 

Safety  Zone:  PefMl  Gala  Hreworke, 
New  York  Harbor,  Upper  Bay 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Pepsi  Gala  Fireworks  Display 
located  in  Federal  Anchorage  20C.  New 
York  Harbor,  Upper  Bay.  This  action  is 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Federal  Anchorage  20C;  it  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  This  rule  is  effective  from  9:30 
p.m.  until  11p.m.  on  Saturday.  May  15, 
1999.  There  is  no  rain  date  for  this 
event. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  cop}dng  at  Coast  Guard- 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205.  Staten  Island.  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193.' 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to.5  U.S.C.  553,  no  notice  of 
proposed  rulemaking  (NPRM)  was 
published  for  this  r^idation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  Because  of  the  date 
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the  Application  for  Approval  of  Marine 
Event  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM  and  publish  the  final  rule  30 
days  before  its  effective  date.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  the  maritime  public  from  the 
hazards  associated  with  this  fireworks 
display. 

Background  and  Purpose 

On  April  21, 1999.  Fireworks  by 
Grucci  Inc.  submitted  an  application  to 
hold  a  fireworks  program  on  the  waters 
of  Upper  New  York  Bay  in  Federal 
Anchorage  20C.  The  fireworks  program 
is  being  sponsored  by  Overland 
Entertainment  Co.  This  regulation 
establishes  a  safety  zone  in  all  waters  of 
Upper  New  York  Bay  within  a  360-yard 
radius  of  the  fireworks  barge  in 
approximate  position  40°41'16.5"N 
074°02'23"W  (NAD  1983),  about  360 
yards  east  of  Liberty  Island,  New  York. 
The  safety  zone  is  in  effect  from  9:30 
p.m.  imtil  11  p.m.  on  Satiu-day,  May  15, 
1999.  There  is  no  rain  date  for  this 
event.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  Federal 
Anchorage  20C  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Recreational  and  commercial 
vessel  traffic  will  be  able  to  anchor  in 
the  unaffected  northern  and  southern 
portions  of  Federal  Anchorage  20C. 
Federal  Anchorages  20A  and  20B,  to  the 
north,  and  Federal  Anchorages  20D  and 
20E,  to  the  south,  are  also  available  for 
vessels'  use.  Marine  traffic  will  still  be 
able  to  transit  through  Anchorage 
Channel,  Upper  Bay,  during  the  event  as 
the  safety  zone  extends  only  125  yards 
into  the  925-yard  wide  channel.  Public 
notifications  will  be  made  before  the 
event  by  local  Notices  to  Mariners  and 
marine-information  broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  ManEigement  and  Budget  imder 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regidatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  finding  rests  on  four  facts:  (1)  the 


minimal  time  that  vessels  will  be 
restricted  from  the  zone,  (2)  that  vessels 
may  safely  anchor  to  the  north  and 
south  of  the  zone,  (3)  that  vessels  may 
still  transit  through  Anchorage  Channel 
during  the  event,  and  (4)  that  we  will 
make  extensive  advance  notifications. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rqle  does 
not  impose  Federal  mandates  on  any 
State,  local,  (Jr  tribal  governments,  or  the 
private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1 , 


paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
enviromnental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

R.O.  12875.  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-048  to 
read  as  follows: 

§  165.T01-048    Safety  Zone:  Pepsi  Gala 
Fireworks,  New  Yoric  Harbor,  Upper  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  New  York 
Harbor,  Upper  Bay,  within  a  360-yard 
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radius  of  the  fireworks  barge  in 
approximate  position  40°41'16.5"N 
074°02'23"W  (NAD  1983).  about  360 
yards  east  of  Liberty  Island.  New  York. 

(b)  Effective  period.  This  section  is 
effective  from  9:30  p.m.  xmtil  11  p.m.  on 
Saturday.  May  15. 1999.  There  is  no  rain 
date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  sh"!! 
proceed  as  directed. 
R.E.  Bennis, 

Captain,  U.S.  Coast  Guard.Captain  of  the 
Port,  New  York. 

[FR  Doc.  99-12272  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AJ38 

Reservists'  Education:  increase  in 
Educational  Assistance  Rates 

AGENaES:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

summary:  By  statute  the  monthly  rates 
of  basic  educational  assistance  payable 
to  reservists  imder  the  Montgomery  GI 
Bill — Selected  Reserve  must  be  adjusted 
each  fiscal  year  in  accordance  with  a 
statutory  formula.  The  Veterans  Benefits 
Act  of  1998  provides  a  rate  increase  of 
approximately  20%  that  supersedes  the 
otherwise  applicable  statutory  aimual 
adjustment  for  Fiscal  Year  1999 
(October  1, 1998,  through  September  30, 
1999).  The  regulations  governing  rates 
of  basic  educational  assistance  payable 
imder  the  Montgomery  GI  Bill — 
Selected  Reserve  are  changed  to  show 
the  rates  indicated  in  the  Act  for  Fiscal 
Year  1999.  By  statute,  regular  annual 
adjustments  to  these  rates  will  resume 
commencing  with  Fiscal  Year  2000. 


DATES:  Effective  Date:  This  final  rule  is 
effective  May  14, 1999. 

Applicability  Date:  The  changes  in 
rates  are  applicable  October  1, 1998,  to 
conform  with  statutory  requirements. 
For  more  information  concerning  the 
dates  of  application,  see  the 
SUPPLEMENTARY  INFORMATION  SECTION. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Education 
Adviser,  Education  Service,  Veterans 
Benefits  Administration,  (202)  273- 
7187. 

SUPPLEMENTARY  INFORMATION:  As 
provided  by  the  Veterans  Benefits  Act  of 
1998  (Pub.  L.  105-178,  Title  Vm, 
Subtitle  B),  the  rates  of  basic 
educational  assistance  under  the 
Montgomery  GI  Bill— Selected  Reserve 
payable  to  students  pursuiag  a  program 
of  education  full  time  must  be  increased 
by  approximately  20%  effective  October 
1, 1998.  This  final  rule  changes  the 
regulations  to  reflect  the  statutory 
changes  made  by  section  8203(b)  of  Pub. 
L. 105-178. 

10  U.S.C.  16131(b)  requires  that  the 
full-time,  three-quarter-time,  and  half- 
time  rates  for  institutional  training  be 
increased  as  noted  above.  These 
increased  rates  result  in  proportionate 
increases  in  the  benefits  payable  for 
other  types  of  training  whose  rates  are 
based  on  the  institutional  training  rates. 
For  example,  monthly  rates  payable  to 
reservists  in  apprenticeship  or  other  on- 
job  training  are  set  by  statute  at  a  given 
percentage  of  the  full-time  institutional 
rate. 

10  U.S.C.  16131(b)  requires  that  the 
Department  of  Veterans  Affairs  (VA)  pay 
less-than-half-time  students  at 
appropriately  reduced  rates.  Since 
payment  for  less-than-half-time  training 
became  available  imder  the  Montgomery 
GI  Bill— Selected  Reserve  in  Fiscal  Year 
1990,  VA  has  paid  less-than-half-time 
students  at  25%  of  the  full-time 
institutional  rate  for  piusuit  of  a 
program  of  education.  This  final  rule 
sets  forth  changes  in  rates  consistent 
with  the  authority  and  formula 
described  in  this  paragraph. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

The  changes  set  forth  in  this  final  rule 
are  effective  from  the  date  of 
publication,  but  the  changes  in  rates  are 
applied  retroactively  bom  October  1, 
1998,  as  set  out  in  the  regulations,  in 
accordance  with  the  applicable  statutory 
provisions  discussed  above. 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 


comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

The  Secretary  of  Defense,  the 
Commandant  of  the  Coast  Guard,  and 
the  Secretary  of  Veterans  A^irs  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RegiUatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  directiy  affects  only 
individuals  and  does  not  directiy  affect 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  this  final  rule. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  imiversities, 
Conflict  of  interests.  Defense 
Department,  Education,  Emplo)rment, 
Grant  programs-education,  Grant 
programs-veterans,  Health  programs,     • 
Loan  programs-education.  Loan 
programs-veterans.  Manpower  training 
programs,  Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  4, 1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 

Approved:  March  26,  1999. 

Charles  L.  Cragiii, 

Acting  Assistant  Secretary  of  Defense  for 
Reserve  Affairs. 

Approved:  April  6, 1999. 
F.L.  Ames, 

Rear  Admiral,  U.S.  Coast  Guard  Assistant 
Commandant  for  Human  Resources. 

For  the  reasons  set  out  above,  38  CFR 
part  21,  subpart  L  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  L— Educational  Assistance  for 
Members  of  ttte  Selected  Reserve  i 

1.  The  authority  citation  for  part  21, 
subpart  L  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606:  38  U.S.C. 
501(a),  512,  ch.  36,  unless  otherwise  noted. 

2.  hi  §  21.7636,  paragraphs  (a)(1), 
(a)(2)(i),  and  (a)(3)  are  revised  to  read  as 
follows: 
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{21.7836    RatM  of  paynMfiL 

(a)  Monthly  rate  of  educational 
assistance.  (1)  Except  as  otherwise 
provided  in  this  section  or  in  §  21.7639, 
the  monthly  rate  of  educational 
assistance  payable  for  training  that 
occurs  after  September  30, 1998,  and 
before  October  1, 1999,  to  a  reservist 
pursuing  a  program  of  education  is  the 
amount  stated  in  this  table: 


I 


Training 


Fultime 
¥4  time  .. 
'/^time  .. 
V4  time  .. 


Monthly 
rate 


$251.00 

188.00 

125.00 

62.75 


(2)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
reservist  for  apprenticeship  or  other  on- 
the-job  training  full  time  that  occurs 
after  September  30, 1998,  and  before 
October  1, 1999,  is  the  rate  stated  in  this 
table: 

(i) 


Training  period 


First  six  months  of  pursuit  of  train- 
ing   ;•••• 

Second  six  rrMjnths  of  pursuit  of 
training  

Remaining  pursuit  of  training  


Monthly 
rate 


$188.25 

136.05 
87.85 


(3)  The  monthly  rate  of  educational 
assistance  payable  to  a  reservist  for 
pursuit  of  a  cooperative  course  after 
September  30, 1998,  and  before  October 
1, 1999,  is  the  rate  stated  in  paragraph 
(a)(1)  of  this  section  for  full-time 
training  during  that  period  of  tima 

(Authority:  10  U.S.C.  16131(b}.  (c);  sec. 
8203(b),  Pub.  L.  105-178, 112  SUt.  493-494) 

•         •         •         *         * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-633»-«] 
RIN  206O-AH10 

Taehnieai  AmandnMnt  to  the  Rnding 
of  Significant  Contribution  and 
Rulemaking  tor  Certain  States  tor 
Purposes  of  Reducing  Regional 
Transport  of  Ozone 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment. 


UMMARY:  The  EPA  i%revising  the 
oxides  of  nitrogen  (NOx)  statewide 
emissions  budgets  for  the  22  States  and 
the  District  of  Columbia  that  are 
required  to  submit  State  implementation 
plan  (SIP)  revisions  to  address  the 
regional  transport  of  ozone  (also  referred 
to  as  the  NOx  SIP  call).  These  revisions 
are  based  on  the  comments  received 
dvuing  the  comment  period  for 
emissions  inventory  revisions  to  2007 
baseline  sub-inventory  information  used 
to  establish  each  State's  budget  in  the 
NOx  SIP  call. 

DATES:  This  rule  is  effective  Jime  14, 
1999. 

ADDRESSES:  Dockets  containing 
information  relating  to  this  rulemaking 
(Docket  Nos.  A-96-56,  A-97-43,  and 
A-98-12)  are  available  for  public 
inspection  at  the  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Room  M-1500,  Washington,  DC  20460, 
telephone  (202)  260-7548,  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluc^g  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying.  Docket  materials  may  be  sent 
by  electronic  mail  to  A-and-R- 
Docket@epa.gov.  Documents  related  to 
this  notice  are  available  on  EPA's 
website  at  http://epa.gov/ttn/oarpg/ 
otagsip.html. 

FOR  FURTHER  INFORMATKW  CONTACT: 
General  questions  concerning  today's 
technical  amendment  should  be 
addressed  to  Kimber  S.  Scavo,  Office  of 
Air  Quality  Plaiming  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
3354;  e-mail:  scavo.kimber@epa.gov. 
Specific  questions  on  the  revised  NOx 
emissions  budgets  should  be  directed  to 
Greg  Stella,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions 
Monitoring  and  Analysis  Division,  MD- 
14,  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3649;  e-mail: 
stella.greg@epa.gov.  Specific  questions 
on  the  electric  generating  unit  (EGU) 
sector  should  be  directed  to  Kevin 
CuUigan,  Office  of  Atmospheric 
Programs,  Acid  Rain  Division,  401  M 
Street  SW,  6204J.  Washington,  D.C., 
20460,  telephone  (202)  564-9172;  e- 
mail;  culligan.kevin@epa.gov. 
SUPPLEMENTARY  INFORMATION:  By  notice 
dated  October  27, 1998,  EPA  published, 
"Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone"  (63  FR 
57356),  which  may  be  referred  to  as  the 
NOx  SIP  caU.  The  final  NOx  SIP  caU 


provided  that  the  opportunity  for 
comments  on  2007  baseline  sub- 
inventory  revisions  would  be  available 
for  60  days  after  signature  of  the  NOx 
SIP  call. 

The  EPA  received  numerous  requests 
to  allow  more  time  to  accept  revisions 
to  soiut:e-specific  inventory  data  used  to 
establish  each  State's  emissions  baseline 
and  budget  in  the  NOx  SIP  call  and  to 
also  allow  revisions  to  vehicle  miles 
traveled  (VMT)  projections.  Therefore, 
by  notice  dated  December  24, 1998,  EPA 
published,  "Correction  and  Clarification 
to  the  Finding  of  Significant 
Contribution  and  Rulemaking  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone"  (63  FR  71220). 
which  may  be  referred  to  as  the 
correction  notice. 

In  these  notices,  EPA  reopened  and 
extended  the  comment  period  on 
emissions  inventory  revisions  to  2007 
baseline  sub-inventory  information  used 
to  establish  each  State's  budget  in  the 
NOx  SIP  call.  This  included  source- 
specific  emission  inventory  data,  data 
on  VMT  and  nonroad  mobile  growth 
rates,  VMT  distribution  by  vehicle  class, 
average  speed  by  roadway  type, 
inspection  and  maintenance  program 
parameters,  and  other  input  parameters 
used  in  the  calculation  of  highway 
vehicle  emissions.  The  EPA  extended 
this  time  period  for  additional  comment 
to  February  22, 1999  in  the  correction 
notice. 

The  EPA  is  proceeding  to  final  action 
now  based  on  the  comments  received 
from  the  public  in  response  to  this 
extended  comment  period.  To  the  extent 
the  Administrative  Procedure  Act  might 
require  publication  of  a  notice  of 
proposed  rulemaking  for  this  action, 
EPA  finds  good  cause  to  dispense  with 
such  proposal,  because  EPA  has  already 
provided  an  opportunity  for  public 
comment  (5  U.S.C.  553(b)(B)). 

I.  Public  Comments 

The  EPA  stated  in  "Correction  and 
Clarification  to  the  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone"  that  the 
Agency  would  evaluate  the  data 
submitted  by  commenters  and,  if  it  was 
determined  to  be  technically  justified, 
revise  the  State  baseline  inventory  and 
budgets  for  the  NOx  SIP  call  to  reflect 
the  new  data  by  April  23, 1999.  The 
Agency  received  approximately  300 
comments.  The  Response  to  Comment 
Document  (RTC)  entitled  "Responses  to 
the  2007  Baseline  Sub-inventory 
Information  and  Significant  Comments 
for  the  Final  NOx  SIP  Call,"  addresses 
EPA's  response  to  the  submitted 
comments  in  detail.  The  EPA  also 
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developed  a  technical  support 
document  (TSD)  entitled  "Development 
of  Emission  Budget  Inventories  for  the 
Regional  Transport  NOx  SIP  call."  Upon 
promulgation  of  this  technical 
amendment  (i.e.,  signature),  the  TSD 
and  RTC  doounents  will  be  available  in 
the  dockets  and  the  website  listed  above 
in  ADDRESSES.  All  comments  were 
considered  in  finalizing  this  technical 
amendment  including  nmnerous 
comments  submitted  after  the  February 
22, 1999  deadline  and  those  where  the 
commenter  did  not  adhere  to  the 
requests  for  data  that  were  specified  in 
the  final  NOx  SIP  call  and  the  correction 
notice.  Individuals  interested  in  the 
specific  modifications  requested  by 
commenters  may  review  die  materials  as 
they  were  submitted  to  the  dockets. 

n.  Major  Changes  to  the  Statewide  NOx 
Einissions  Budgets 

Changes  to  the  Statewide  NOx 
emissions  budgets  are  mainly  in 
response  to  the  comments  submitted 
during  the  reopened  and  extended 
comment  periods  indicated  in  the 
section  above.  Each  of  the  sub-inventory 
sectors  of  ECU,  non-EGU  point,  area, 
nonroad  mobile,  and  highway  mobile 
were  commented  on  and  affected  by 
these  comments  and  EPA  action. 

As  a  result  of  these  revisions,  EPA 
anticipates  that  full  implementation  of 
the  NOx  SIP  call  will  reduce  total  NOx 
emissions  by  1.142  million  tons.  This  is 
a  slight  decrease  from  the  1.157  million 
tons  in  total  NOx  reductions  from  the 
final  NOx  SIP  call.  The  total  overall 
percent  reduction  decreased  slightly 
from  28  percent  to  25  percent  as  a  result 
of  an  increase  in  the  emissions 
inventory  baseline.  Even  though  there 
was  a  slight  increase  in  the  overall  NOx 
emissions  inventory,  EPA  expects  that 
the  air  quality  benefits  and  the  impacts 
on  cost-effectiveness  would  remain 
virtually  the  same  because  the 
emissions  change  is  so  small. 

The  ECU  soince  budgets  increased  by 
less  than  1  percent.  A  niunber  of  ECU 
point  source  imits  were  reclassified  to 
the  non-EGU  source  sector  and  some 
non-EGU  sovirces  were  reclassified  to 
the  EGU  source  sector.  Further,  in 
response  to  comments,  the  EGU  budget 
also  adds  previously  unidentified  EGUs. 
Overall,  the  emissions  reductions  from 
this  sector  are  similar  to  the  emissions 
reductions  of  the  final  NOx  SIP  call. 

The  non-EGU  soiure  budgets 
increased  by  14  percent  for  several 
reasons.  First,  many  soiuces  were 
reclassified  from  large  non-EGUs  to 
small  non-EGUs,  thereby  removing  them 
irom  the  category  of  sources  requiring 
budget  level  controls.  Second,  some 
non-EGU  units  for  which  EPA  assumed 


controls  were  reclassified  to  categories 
for  which  controls  were  not  assumed; 
this  reclassification  results  in  excluding 
them  from  budget  level  controls  (e.g., 
large  industrial  boiler  reclassified  as  a 
glass  manufactiu«r).  Many  State  and 
local  agencies  submitted  revised  non- 
EGU  point  soince  inventories  which 
replaced  their  final  NOx  SIP  call 
inventory  for  non-EGUs.  A  niunber  of 
non-EGU  point  soince  imits  were 
reclassified  to  the  EGU  source  sector 
and  a  number  of  EGU  sources  were 
reclassified  to  the  non-EGU  source 
sector.  The  result  of  all  of  these 
reclassifications  is  that  fewer  non-EGUs 
would  be  subject  to  EPA's  assumed 
control  strategy.  Consequently,  the 
overall  result  of  these  changes  increased 
the  non-EGU  budget  by  14  percent. 
Because  the  2007  base  budget  increased, 
but  the  total  number  of  imits  that  would 
be  subject  to  controls  under  EPA's 
assumed  control  strategy  decreased, 
these  changes  lower  the  amount  of 
emissions  expected  to  be  reduced  by  the 
NOx  SIP  call  by  12,070  tons. 

Changes  in  tne  stationary  area  source 
budgets  resulted  in  an  overall  budget 
increase  of  11  percent'.  Some  State  and 
local  agencies  submitted  revised 
stationary  area  source  inventories  to 
replace  their  final  NOx  SIP  call 
inventory.  In  addition,  EPA  is  applying 
a  more  consistent  method  for 
calculating  ozone  season  emissions 
based  on  tjrpical  ozone  season  daily 
emissions.  To  retain  consistency  in 
State  ozone  season  estimation  methods, 
EPA  is  estimating  seasonal  emissions 
budgets  by  multipljong  the  typical 
ozone  season  day  emission  value  by  the 
number  of  days  in  the  ozone  season. 
Since  EPA  does  not  apply  any  controls 
to  this  source  sector  in  calculating  the 
reductions  for  the  final  NOx  SIP  call, 
there  is  no  expected  effect  on  the  overall 
reduction  due  to  these  changes. 

Changes  in  the  nonroad  mobile  source 
budget  resulted  in  an  overall  ino^ase  of 
19  percent.  The  EPA  applied  the  same 
ozone  season  estimation  methods 
change  described  above  for  stationary 
area  sources  to  the  nonroad  mobile 
source  budget.  Several  State  and  local 
agencies  provided  emissions  growth  and 
control  data  for  use  in  estimating  the 
nonroad  sector  of  the  budgets.  Since 
EPA  does  not  apply  any  controls  to  this 
source  sector  in  calculating  the 
reductions  for  the  final  NOx  SIP  call, 
there  is  no  expected  affect  on  the  overall 
reduction  due  to  these  changes. 

Changes  in  the  highway  mobile 
source  sector  resulted  in  a  14  percent 
budget  increase.  Differences  in  the 
highway  sector  of  the  State  emissions 
budgets  are  in  response  to  State  and 
local  agency  comments  on  VMT,  VMT 


growth,  vehicle  mix  throughout  the 
State,  State  to  county  level  VMT 
allocations,  speed  changes  by  vehicle 
and  roadway  type,  and  inspection  and 
maintenance  program  application,  as 
well  as  EPA's  inclusion  of  excess  NOx 
emissions  from  the  use  of  "defeat 
devices"  on  highway  heavy-duty  diesel 
engines.  This  latter  effect  is  discussed 
more  fully  in  the  following  section. 
Since  EPA  does  not  apply  any  controls 
to  this  source  sector  in  calculating  the 
reductions  for  the  final  NOx  SIP  call, 
there  is  no  expected  effect  on  the  overall 
reduction  due  to  these  changes. 

m.  Heavy-Duty  Diesel  Emission 
Estimates 

The  final  NOx  budget  numbers  EPA  is 
presenting  today  include  the  effects  of 
excess  NOx  emissions  from  highway 
heavy-duty  diesel  engines  with  "defeat 
devices."  These  diesel  engines  use 
computer  software  that  cause  the 
effectiveness  of  the  engines'  emission 
control  systems  to  be  reduced.  In 
essence,  the  computer  software  alters 
the  fuel  injection  timing  when  the 
engine  operates  in  certain  modes  (such 
as  highway  driving),  causing  the  engine 
to  emit  higher  levels  of  NOx  than 
indicated  by  their  certification 
standards  or  by  EPA's  existing  emission 
modeb. 

In  September  of  1998,  when  EPA 
developed  the  budgets  for  the  final  NOx 
SIP  call,  EPA  had  not  yet  completed  its 
evaluation  of  the  impact  of  these  defeat 
devices  on  NOx  emissions.  As  a  result. 
EPA  did  not  include  the  added 
emissions  in  those  NOx  budgets.  Since 
that  time,  EPA  has  completed  its 
evaluation  and  entered  into  proposed 
consent  decrees  with  the  manufacturers 
of  diesel  engines  equipped  with  these 
devices.  These  consent  decrees  would 
commit  the  manufacturers  to  reduce 
emissions  from  their  engines  and  cease 
equipping  them  with  defeat  devices 
according  to  an  agreed-upon  schedule, 
and  to  take  steps  to  mitigate  the 
emissions  effects  of  existing  engines 
equipped  with  defeat  devices.  These 
mitigation  commitments  include  the 
early  introduction  of  heavy-duty  diesel 
engines  that  will  meet  the  more 
stringent  NOx  standards  scheduled  to 
take  effect  in  2004.  Additional 
information  regarding  the  defeat  device 
consent  decrees  can  be  found  in 
"Notices  of  Filing  of  Consent  Decree 
under  the  Clean  Air  Act"  (63  FR  59330- 
59334,  November  3, 1998).  Additional 
information  about  defeat  devices  and 
their  emissions  effects  can  be  obtained 
from  the  U.S.  EPA's  Office  of  Mobile 
Sources  by  contacting  the  Engine 
Compliance  Programs  Group  at  (202) 
564-9240  and  requesting  document 
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VPCD-98-13  (HD  Engine),  dated 
October  15, 1998.  ' 

The  EPA  believes  that  the  emissions 
impact  of  defeat  devices  peaked  in  the 
late  1990s  and  subsequently  will 
decline  rapidly  as  newer  engines 
replace  defeat  device-equipped  engines 
and  as  manufacturers  undertake  the 
mitigationcgmmitments  required  imder 
the  proposed  consent  decrees.  The  final 
baseline  NOx  emission  projections  and 
NOx  budgets  presented  in  this  notice 
include  the  effects  of  defeat  devices  and 
the  commitments  made  by  diesel  engine 
manufactxners  in  the  settlement  to 
introduce  diesel  engines  meeting  the 
2004  standards  prior  to  2004.  Including 
the  emissions  due  to  defeat  devices  in 
the  statewide  NOx  emissions  budgets 
will  not,  by  themselves,  alter  the 
emission  reductions  that  will  result 
from  the  final  NOx  SIP  call,  because  the 
change  in  baseline  and  budget  amoimts 
is  identical.  The  increase  in  NOx 


budgets  varies  from  State  to  State  but 
averages  approximately  5.6  percent 
across  the  entire  37-State  OTAG 
domain,  which  EPA  believes 
approximates  the  increase  in  the  States 
covered  by  the  final  NOx  SIP  call.  The 
EPA  does  not  believe  this  increase  is 
sufficiently  large  to  alter  the 
conclusions  regarding  significant 
contribution  or  estimates  of  the  overall 
benefits  of  the  rule,  although  it  may 
alter  the  projected  benefits  of  the  rule  in 
specific  locations'. 

The  EPA  is  including  the  effects  of  the 
defeat  devices  in  this  technical 
amendment  even  though  they  were  not 
available  at  the  time  of  proposal  or  for 
the  final  NOx  SIP  call.  The  EPA,finds 
good  cause  to  use  this  information 
without  prior  proposal.  Comment  would 
be  unnecessary  since  EPA  will  be 
including  the  effects  of  the  defeat 
devices  in  both  the  calculation  of  the 
baseline  inventories  and  the 


establishment  of  the  SIP  call  budgets. 
Because  the  effects  of  the  defeat  devices 
will  be  included  in  both  the  baseline 
and  the  emission  levels  that  must  be 
achieved,  inclusion  of  the  effects  will 
not  alter  the  obligations  that  the  affected 
States  must  meet  to  comply  with  the  SIP 
call.  The  result  of  this  change  does  not 
alter  the  tons  of  NOx  reductions  that  the 
States  must  achieve,  nor  does  it  change 
the  type  of  controls  States  are  expected 
to  select  to  reduce  NOx  emissions.  This 
change  will  more  accurately  reflect 
EPA's  ciurent  imderstanding  of 
emissions  from  highway  mobile  sources. 
Therefore,  EPA  finds  good  cause  to 
include  these  effects  in  this  final  action. 

IV.  Revised  Statewride  NOx  Emissions 


The  final  percent  reduction  from  the 
2007  Base  Case  to  the  Revised  May  3, 
1999  Budget  for  electricity  generating 
soinces  is  shown  in  Table  1. 


Table  1.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Electricity  Generating  Units 

[Tons/season] 


State 


Final  2007 
base 


5/3/99  final 
budget 


Percent  reduc- 
tion 


Alabama 

Connecticut „. 

Delaware 

District  of  Columbia 

Georgia  

Illinois 

Indiana  

Kentucky  

Maryland  

Massacfiusetts 

Michigan 

Missouri 

New  Jersey 

New  York  

North  CaroKna 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Virginia  

West  Virginia 

Wisconsin 

Total 


76,926 

5,636 

5,838 

3 

86,455 

119,311 

136,773 

107,829 

32,603 

16,479 

86,600 

82,097 

18,352 

39,199 

84,815 

16f..132 

123,102 

1,082 

36,299 

70,908 

40.884 

115.490 

51,962 


29.002 
2,652 
5,250 
207 
30,402 
32,373 
47,731 
36,503 
14.656 
15.145 
32,467 
24,194 
10,384 
31.009 
31,840 
49,266 
48,311 
997 
16,772 
25,814 
17,187 
26,624 
17,375 


62 
53 
10 
^n/a 
65 
73 
65 
66 
55 

8 
63 
71 
43 
21 
62 
70 
61 

8 
54 
64 
58 
77 
67 


1,501,775 


546.181 


64 


The  final  percent  reduction  from  the  2007  Base  Case  to  the  May  3,  1999  Final  Budget  for  non-electricity  generating 
sources  is  shown  in  Table  2. 

Table  2.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Non-Electricity  Generating  Poii^ 

Sources 

[Tons/season] 


State 

Final  2007 
base 

5/3/99  final 
budget 

Percent  reduc- 
tion 

Alabama ^ 

58,791 

5,124 

2,370 

300 

36,827 

41,865 

4,970 

2,235 

282 

29,024 

29 

Connecticut „.. 

3 

Delaware 

6 

District  of  Columbia 

Georgia  

6 

21 
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Table  2.— Final  NOx  Budget  Components  and  Percent  Reduction  for  NON-aECTRiciTY  Generating  Point 

Sources— Continued 

[Tons/season] 


State 


Illinois 

Indiana  

Kentucky  

Maryland 

Massachusetts 

Michigan 

Missouri 

New  Jersey  ..... 

New  York  

North  Carolina  . 

Ohio  

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 

Tennessee  

Virginia 

West  Virginia ..., 
Wisconsin , 


Rnal  2007 
base 


5/3/99  final 
txjdget 


Total 


72,183 
80,884 
29,328 
15,554 
11.229 
62,988 
26,870 
18,345 
28,281 
34,888 
53,074 
82,270 
2,031 
37,495 
53.198 
54,414 
32.235 
22,886 


58,670 
53,463 
17,861 
11.568 
10,296 
53,703 
23,182 
17.863 
22,935 
27.635 
39,453 
67,602 
2.031 
27,768 
37,994 
38,617 
27,369 
18,584 


Percent  reduc- 
tkxi 


■821,563 


634,970 


19 
34 
39 
26 

8 
15 
14 

3 
19 
21 
26 
18 

0 
26 
29 
29 
15 
19 


23 


isId1)f!'cu°rSt'l^ofd^'^''^''*^  '^  ^'°^^  *°  ^"^  '^°*"  "y  ^°°^-  "^"^  ^  2007  base  tonnage  is  very  low.  The  budget  target  for 


based  on  current  capacity 

The  final  percent 
is  shown  in  Taole  3. 


all  States  is 


reduction  from  the  2007  Base  Case  to  the  May  3,  1999  Final  Budget  for  stationary  area  sources 


Table  3.— Final  NOx  Budget  Components  for  Stationary  Area  Sources 

[Tons/season] 


State 


Alabama 


Connecticut , 

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  


Maryland  

Massachusetts 
Michigan  ....*. 


Rnal  2007 
base 


5/3/99  final 
budget 


Missouri 
New  Jersey  .... 

New  York  

North  Carolina 
Ohk) 
Pennsylvania 
Rhode  Island  ... 
South  Carolina 

Tennessee  

Virginia 


West  Virginia 
Wisconsin 


Total 


28,762 

4,821 

1.129 

830 

13,212 

9,369 
29,070 
31,807 

4,448 
11,048 
31,721 

7,341 
12,431 
17,423 
11,067 
21,860 
17,842 
448 

9,415 
13,333 
27,738 

5,459 
11,253 


321,826 


28,762 

4,821 

1,129 

830 

13,212 

9,369 
29,070 
31,807 

4,448 
11,048 
31.721 

7,341 
12,431 
17.423 
11,067 
21,860 
17,842 
448 

9,415 
13,333 
27,738 

5,459 
11,253 


Percent  reduc- 
tk)n 


321,826 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


The  final  percent  reduction  from  the  2007  Base  Case  to  the  May  3,  1999  Final  Budget  for  nonroad  sources  is 
snown  in  Table  4. 

Table  4.— Final  NOx  Budget  Components  for  Nonroad  Sources 

[Tons/season] 


Alabama 


Rnal  2007 
base 

20,186 


5/3/99  final 
budget 

20,186 


Percent  reduc- 
tion 


26302  Federal  Register / Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


Table  4.— Final  NOx  Budget  Components  for  Nonroad  Sources— Continued 

[Tons/season] 


State 


Final  2007 
base 


5/3/99  final 
budget 


Percent  reduc- 
tion 


Connecticut 

Delaware 

District  of  Columbia 

Georgia  

Illinois 

Indiana  

Kentucky  

Maryland  

Massachusetts 

Michigan ....... 

Missouri 

New  Jersey 

New  York  

North  Carolina 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  j.. — 

Virginia  ^.... 

West  Virginia 

Wisconsin 


Total 


10,736 
5,651 
3.138 
26,497 
57.033 
26,536 
15.042 
20,121 
20,166 
26,940 
20,875 
23,565 
42,091 
22,045 
43,780 
30,635 
2.455 
14.670 
52.985 
27.867 
10.438 
17,975 


10,736 
5,651 
3,138 
26,497 
57,033 
26,536 
15,042 
20.121 
20.166 
26.940 
20.875 
23,565 
42,091 
22,045 
43,780 
30,635 
2,455 
14.670 
52.985 
27.867 
10.438 
17.975 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


541,428 


541.428 


The  final  percent  reduction  from  tiie  2007  Base  Case  to  the  May  3,  1999  Final  Budget  for  highway  sources  is 
shown  in  Table  5. 


Table  5. 


inal  NOx  Budget  Components  for  Highway  Vehicles 

[Tons/season] 


State 


Final  2007 
t>ase 


5/3/99  final 
budget 


Percent  reduc- 
tion 


Alabama 

Connecticut 

Delaware 

District  of  Columbia 

Georgia  

Illinois 

Indiana  

Kentucky  

Maryland  

Massachusetts 

Michigan 

Missouri 

New  Jersey 

New  Yort(  

North  Carolina 

Ohto  .., 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Virginia  

West  Virginia 

Wisconsin 

Total , 


52.202 

19,902 

8,524 

2,215 

90,499 

117,354 

82,170 

54,406 

30.832 

28,641 

79.751 

52,554 

35,890 

126,664 

75,785 

96,572 

93,052 

3,879 

55.585 

67.538 

73.619 

21,325 

70,984 


52.202 

19.902 

8.524 

2.215 

90,499 

117.354 

82,170 

54,406 

30,832 

28,641 

79,751 

52.554 

35.890 

126.664 

75,785 

96,572 

93,052 

3,879 

55,585 

67,538 

73,619 

21,325 

70,984 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


1,339,944 


1,339,944 


The  May  3, 1999  final  statewide  emissions  budgets  are  shown  in  Table  6. 

Table  6.— May  3, 1999  Final  Statewide  NOx  Budgets  and  Percent  Reduction 

[Tons/season] 


State 

Final  2007 
base 

5/3/99  final 
budget 

Tons  reduction 

Percent  reduc- 
tton 

Alabama 

236,867 

172,037 

64.830 

27 
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Table  6.— May  3. 1999  Final  Statewide  NOx  Budgets  and  Percent  REDucTioN-Continued 

[Tons/season] 


State 


Connecticut 

Delaware 

District  of  Columbia 

Georgia  , 

Illinois 

Indiana  

Kentucky  

Maryland  

Massachusetts 

Michigan 

Missouri 

New  Jersey 

New  York 

North  Carolina 

OWo  „ 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Virginia „.. 

West  Virginia , 

Wisconsin 


Final  2007 


Total 


46,220 

23,512 
6,485 
253,489 
375,250 
355,433 
238,412 
103,558 

87.563 
288.000 
189.737 
108.564 
253,659 
228,600 
378.418 
346,900 

9,895 
153,465 
257,962 
224,521 
184,947 
175,061 


5/3/99  final 
budget 


4,526.538 


43,081 

22.789 

6,672 

189,634 

274,799 

238,970 

155,619 

81,625 

85,296 

224,582 

128,146 

100,133 

240,123 

168,373 

250,930 

257,441 

9,810 

124,211 

197,664 

185,027 

91,216 

136.172 


Tons  reductk>n 


3,384.350 


3,138 

723 

(187) 

63,856 

100.451 

116,463 

82,793 

21,933 

2,267 

63,419 

61,591 

8,450 

13,536 

60.228 

127,487 

89,459 

85 

29,254 

60,298 

39,494 

93,731 

38,889 


Percent  reduc- 
tion 


1.142.188 


7 

3 

-3 

25 

27 

33 

35 

21 

3 

22 

32 

8 

5 

26 

34 

26 

1 

19 

23 

18 

51 

22 


25 


Table  7  shows  the  percent  change  between  the  statewide  NOx  emi&ions 
1998  and  the  revised  final  statewide  NOx  emissions  budgets  of  May  3,  1999. 


budgets  promulgated  on  September  24,. 


Table  7.— Percent  Changes  Between  September  24, 1998  Budgets  and  May  3, 1999  Budgets 

[Tons/season] 


State 

9/^4/98  total 
2007  budget 

5A3«9  total 
2007  budget 

Percent 
change 

Alabama „ „ 

158,677 

40,573 

18,523 

6,792 

177,381 

210,210 

202,584 

155,698 

71,388 

78,168 

212,199 

114,532 

97,034 

179,769 

151,847 

239,898 

252,447 

8,313 

109,425 

182,476 

155,718 

92,920 

106,540 

172,037 
43,081 
22,789 
6,672 
189,634 
274,799 
?3a,970 
155,619 
81,625 
85,296 
224,582 
128,146 
100,133 
240,123 
168,373 
250,930 
257.441 
9,810 
124,211 
197,664 
185,027 
91.216 
136,172 

8 
6 

Connecticut _ 

Delaware " ""*" 

Distnct  of  Columbia 

23 
-2 
7 
31 
18 

^              14 

9t* 
6 

Georgia  _ _ 

Illinois _... ..._ ..."!!"!"!"."!1™!."!""".".™". 

Indiana 

Kentucky „ .._ ^ . 

Maryland  .  . 

Massachusetts 

Michigan ■         

WOW  JBrSOy  «,^,», •••••...••..... „ ^, „ ^^^ ^^ 

New  York  _ „ _           ""■" 

North  Carolina 

12» 

3 

34 

Ohio 

Pennsylvania ^ 

Rhode  Island 

11 
5 
2 

South  Carolina 

18 

Tennessee  

Virginia „ „ 

West  Virginia ^ 

14 

8 

19 

Wisconsin „ 

—2 

28 

Total „....* 

3,023,113 

3.384,350 

12 

Table  8  shows  each  State's  final  compliance  supplement  pool. 
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Table  8.— State  Compliance  Supplement  Pool 

[Tons] 


State 


Base 


Budget 


Tonnage  re- 
duction 


Compliance 

supplement 

pool 


Alabama 

Connecticut 

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan 

Missouri 

New  Jersey 

New  York  

North  Carolina 

Ohio  :.. 

Pennsylvania 

Rhode  Island 

South  Carolina 

TenrlBssee  

Virginia  

West  Virginia 

Wisconsin 

Total 


236.867 

46,220 

23.512 

6,485 

253,489 

375,250 

355,433 

238,412 

103,558 

87,563 

288,000 

189,737 

108,584 

253,659 

228,600 

378,418 

346,900 

9,895 

153,465 

257,962 

224,521 

184,947 

175,061 


172,037 

43,081 

22,789 

6,672 

189,634 

274,799 

238,970 

155,619 

81,625 

85,296 

224,582 

128,146 

100,133 

240,123 

168,373 

250,930 

257,441 

9,810 

124,211 

197,664 

185,027 

91,216 

136,172 


64,830 

3,138 

723 

-186 

63,856 

100,451 

116,463 

82.793 

21,933 

2,267 

63,419 

61,591 

8,450 

13,536 

60,228 

127.487 

89,459 

85 

29,254 

60,298 

39,494 

93,731 

38,889 


11,350 

549 

127 

0 

11,179 

17,586 

20,390 

14,495 

3.840 

397 

11,103 

10,783 

1.479 

2,370 

10,544 

22,320 

15,662 

IS 

5,122 

10,557 

6,914 

16.410 

6,808 


4,526,538 


3,384,350 


1,142,188 


200,000 


V.  Administrative  Requirements 

A.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  804  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  tJie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  U.S.  prior  to  publication 
of  the  rule  in  the  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

B.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
(58  FR  51735,  October  4, 1993),  this 
technical  amendment  is  not  a 
"significant  regulatory  action"  and  is 
thwefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  because  this  action  simply 
revises  the  emissions  budget  numbers  of 
the  NOx  SIP  call  final  rule.  The  final 
NOx  SIP  call  was  submitted  to  OMB  for 
review.  The  EPA  prepared  a  regulatory 
impact  analysis  (RIA)  for  the  final  NOx 
SIP  call  titled  "Regulatory  Impact 
Analysis  for  the  NOx  SIP  Call,  FIP,  and 


Section  126  Petitions."  The  RIA  and  any 
written  comments  fi-om  OMB  to  EPA 
and  any  written  EPA  responses  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 
This  technical  amendment  does  not 
create  any  additional  impacts  beyond 
what  was  promulgated  in  the  final  NOx 
SIP  call,  therefore,  no  additional  RIA  is 
needed. 

C.  Unfunded  Mandates  Reform  Act 

This  technical  amendment  also  does 
not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
impose  any  significant  or  unique  impact 
on  small  governments  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (UMRA)  (Pub.  L.  104-4).  The  EPA 
did  not  reach  a  final  conclusion  as  to 
the  appUcability  of  the  requirements  of 
the  UMRA  to  the  final  NOx  SIP  call.  The 
EPA  prepared  a  statement  that  would  be 
required  by  UMRA  if  its  statutory 
provisions  applied  and  has  consulted 
with  governmental  entities  as  would  be 
required  by  UMRA.  Because  today's 
technical  amendment  does  not  create 
any  additional  mandates,  no  further 
UMRA  analysis  is  needed. 

D.  Executive  Order  12875 

Thi&technical  amendment  also  does 
not  require  prior  consultation  with 


State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093,  October  28, 1993). 
The  final  NOx  SIP  call  did  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  As  explained  in  the  final 
NOx  SIP  call  in  the  discussion  of  UMRA 
and  the  Executive  Order  12875,  the  final 
rule  did  not  impose  an  enforceable  duty 
on  these  entities.  Therefore,  the 
Executive  Order  12875  does  not  apply 
to  this  technical  amendment  to  the  final 
NOx  SIP  call. 

E.  Executive  Order  13084 

The  EPA  stated  in  the  final  NOx  SIP 
call  that  Executive  Order  13084  (63  FR 
27655,  May  10, 1998)  did  not  apply 
because  the  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  or  call  on  States  to  regulate 
NOx  soiuces  located  on  tribal  lands. 

F.  Executive  Order  12898 

In  addition,  since  today's  action  is  a 
technical  amendment,  this  action  does 
not  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  E.O.  12898  (59  FR  7629, 
February  16, 1994).  For  the  final  NOx 
SIP  call,  the  Agency  conducted  a 
general  analysis  of  the  potential  changes 
in  ozone  and  particulate  matter  levels 
that  may  be  experienced  by  minority 
and  low-income  populations  as  a  result 
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of  the  requirements  of  the  rule.  These 
fmdings  are  presented  in  the  RIA. 

G.  Regulatory  Flexibility  Act 

This  technical  amendment  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Both  the  final 
NOx  SIP  call  and  this  technical 
amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  this  action  does  not 
establish  requirements  applicable  to 
small  entities. 

H.  Executive  Order  13045 

This  technical  amendment  also  is  not 
subject  to  E.0. 13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks)  (62  FR  19885, 
April  23. 1997)  because  EPA  interprets 
E.0. 13045  as  appl5dng  only  to  those 
regulatory  actions  that  ard  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regxUation.  This  technical 
amendment  is  not  subject  to  E.0. 13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks  and  is  not 
economically  significant  under  E.O. 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

In  addition,  the  National  Technology 
Transfer  and  Advancement  Act  of  1997 
does  not  apply  because  today's 
technical  amendment  does  not  require 
the  public  to  perform  activities 
conducive  to  the  use  of  voluntary 
consensus  standards  under  that  Act. 
The  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule,  the  final  NOx  SIP  call, 
is  discussed  in  more  detail  in  63  FR 
57477-81  (October  27, 1998). 

/.  Judicial  Review 

Section  307(b)(1)  of  the  Clean  Air  Act 
(CAA)  indicates  which  Federal  Courts  of 
Appeal  have  venue  for  petitions  of 
review  of  final  actions  by  EPA.  This 
section  provides,  in  part,  that  petitions 
for  review  must  be  filed  in  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  if  (i)  the  agency  action  consists 
of  "nationally  applicable  regulations 
promulgated,  or  final  action  taken,  by 
the  Administrator,"  or  (ii)  such  action  is 
locally  or  regionally  applicable,  if  "such 
action  is  based  on  a  determination  of 
nationwide  scope  or  effect  and  if  in 
taking  such  action  the  Administrator 
finds  and  publishes  that  such  action  is 
based  on  such  a  determination." 

Any  final  action  related  to  the  NOx 
SIP  call  is  "nationally  applicable" 


within  the  meaning  of  section  307(b)(1). 
As  an  initial  matter,  through  this  rule, 
EPA  interprets  section  1 10  of  the  CAA 
in  a  way  that  could  affect  future  actions 
regulating  the  transport  of  pollutants.  In 
addition,  the  NOx  SIP  call  requires  22 
States  and  the  District  of  Columbia  to 
decrease  emissions  of  NOx-  The  NOx 
SIP  call  also  is  based  on  a  common  core 
of  factual  findings  and  analyses 
concerning  the  transport  of  ozone  and 
its  precursors  between  the  different 
States  subject  to  the  NOx  SIP  call. 
Finally,  EPA  has  established  uniform 
approvability  criteria  that  would  be 
applied  to  all  States  subject  to  the  NOx 
SIP  call.  For  these  reasons,  the 
Administrator  has  also  determined  that 
any  final  action  regarding  the  NOx  SIP 
call  is  of  nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1).  Thus,  any 
petitions  for  review  of  final  actions 
regarding  the  NOx  SIP  call  must  be  filed 
in  the  Court  of  Appeals  for  the  District 
of  Colimibia  Circuit  within  60  days  frt)m 
the  date  final  action  is  published  in  the 
Federal  Register. 

H.  Paperwork  Reduction  Act 

,    The  EPA  stated  in  the  final  NOx  SIP 
call  that  an  information  collection 
request  was  pending.  This  action 
imposes  no  additional  burdens  beyond 
those  imposed  by  the  final  NOx  SIP  call. 
Any  issues  relevant  to  satisfaction  of  the 
requirements  of  the  Paperwork 
Reduction  Act  will  be  resolved  during 
review  and  approval  of  that  information 
collection  request. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection.  Air 
pollution  control.  Administrative 
practice  and  procediu^,  Carbon 
monoxide,  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides, 
Transportation,  Volatile  organic 
compounds. 

Dated:  May  3, 1999. 
Carol  M.  Browner, 

Administrator. 
40  CFR  part  51  is  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMnTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G— Control  Strategy 

2.  Section  51.121  is  amended  by 
revising  paragraphs  (e)(2),(e)(3)(iii),  and 
(g)(2)(ii)  to  read  as  follows:       < 


§51.121    Findings  and  requirements  for 
submission  of  State  impiementation  pian 
revisions  relating  to  emissions  of  oxides  of 
nitrogen. 

***** 

(e)*  '  • 

(2)  The  State-by-State  amounts  of  the 
NOx  budget,  expressed  in  tons,  are  as 
follows: 


State 

Alabama 

Connecticut , 

Delaware 

District  of  Columbia 

Gieorgia 

Illinois 

Indiana 

Kentudcy 

Maryland 

Massachusetts 

Michigan  

Missouri  

New  Jersey 

New  YofK 

North  Carolina  

Ohio 

Pennsylvania  ..'. 

Rhode  Island  

South  Carolina 

Tennessee  

Virginia 

West  Virginia  , 

Wisconsin  

Total 


Budget 


172.Q37 

43,061 

22.789 

6,672 

189,634 

274.799 

238.970 

155.619 

81.625 

85.296 

224.582 

128.146 

100.133 

240.123 

168,373 

250.930 

257.441 

9.810 

124.211 

197.664 

185.027 

91.216 

136.172 


'  3.384,350 


(3)*   •   * 

(iii)  The  State-by-State  amoimts  of  the 
compliance  supplement  pool  are  as 
follows: 


-.   State 


Alat^ama 

Connecticut 

Delaware 

District  of  Columbia 

Georgia 

Illinois 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan  ,.... 

Missouri  

New  Jersey 

New  York 

North  Carolina  

Ohio 

f  ennsylvania  , 

Rhode  Island  

South  Carolina 

Tennessee  

Virginia 

West  Virginia  

Wisconsin  

Total 


Compliance 

supplement 

pool  (tons  of 

NOx) 


11.350 

549 

127 

0 

11.179 

17.586 

20.390 

14.495 

3,840 

397 

11.103 

10.783 

1.479 

2.370 

10.544 

22.320 

15.662 

15 

5,122 

10,557 

6,914 

16,410 

6,808 


200.000 
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(2)*  *  * 


(ii)  The  base  year  2007  NOx  emissions 
sub-inventories  for  each  State, 


expressed  in  tons  per  ozone  season,  are 
as  follows: 


State 


EGU 

Non-EGU 

Area 

Nonroad 

Higtnvay 

Total 

76.926 

58.791 

28.762 

20,186 

52,202 

236.867 

5.636 

5.124 

4.821 

10,736 

19,902 

46.220 

5,838 

2.370 

1.129 

5,651 

8.524 

23.512 

3 

300 

830 

3,138 

2.215 

6,485 

86,455 

36.827 

13.212 

26,497 

90.499 

253,489 

119,311 

72,183 

9.369 

57,033 

117.354 

375.250 

136.773 

80.884 

29,070 

26,536 

82.170 

355.433 

107.829 

29,328 

31,807 

15,042 

54,406 

238.412 

32.603 

15.554 

4,448 

20,121 

30,832 

103,558 

16.479 

11.229 

11,048 

20.166 

28,641 

87,563 

86.600 

62.988 

31,721 

26.940 

79,751 

288,000 

82.097 

26.870 

7,341 

20.875 

52,554 

189,737 

18,352 

18.345 

12,431 

23,565 

35,890 

106,584 

39.199 

28,281 

17,423 

42,091 

126.664 

253,659 

84.815 

34,888 

11,067 

22,045 

75.785 

228,600 

163.132 

53.074 

21,860 

43.780 

96.572 

378,418 

123,102 

82.270 

17,842 

30.635 

93.052 

346,900 

1,082 

2.031 

448 

2.455 

3.879 

9,895 

36,299 

37.495 

9.415 

14.670 

55.585 

153,465 

70,908 

53.198 

13,333 

52,985 

67.538 

257,962 

40,884 

54.414 

27,738 

27,867 

73,619 

224.521 

115,490 

32.235 

5,459 

10,438 

21,325 

184,947 

51,962 

22.886 

11,253 

17,975 

70,964 

175,061 

1,501,775 

821.563 

321,826 

541,428 

1,339,944 

4,526,538 

Alabama 

Connecticut 

Delaware 

District  of  Columbia , 

Georgia  , 

Illinois  , 

Indiana 

Kentucky  

Maryland  

Massachusetts 

Mictvgan 

Missouri 

New  Jersey 

New  York  

North  CaroUna 

Ohio , 

Pennsytvarm 

Rtxxle  Island 

South  Carolina 

Tennessee  

Virginia  „ 

West  Virginia 

Wisconsin 


Total 


Note:  Totals  may  not  sum  due  to  rounding. 


•        •        •        •        • 

(FR  Doc.  99-11983  Filed  5-13-99;  8:45  am] 
BUJNO  COOE  «60O-SO-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
{MEf1-7010A;  A-1-FRL-6338-2] 

Approval  and  Promulfatlon  of  Air 
Quality  Impiamentation  Plans;  Maine; 
Approval  of  Fual  Control  Program 
under  Section  211(c) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  on 
March  10, 1999,  establishing  a  lower 
Reid  Vapor  Pressure  (RVP)  fuel 
requirement  for  gasoline  distributed  in 
southern  Maine  which  includes  York, 
Cumberland,  Sagadahoc,  Kennebec, 
Androscoggin,  Knox,  and  Lincoln 
Counties.  Maine  has  developed  these 
fuel  requirements  to  reduce  emissions  of 
volatile  organic  compounds  (VOC)  in 
accordance  with  the  requirements  of  tha 
Clean  Air  Act  (CAA).  EPA  is  approving 
Maine's  fuel  requirements  into  the 
Maine  SIP  because  EPA  has  found  that 
the  requirements  are  necessary  for 
southern  Maine  to  achieve  the  national 


ambient  air  quality  standard  (NAAQS) 
for  ozone. 

DATES:  This  direct  final  rule  is  eflFective 
on  July  13, 1999  without  further  notice, 
imless  EPA  receives  adverse  comment 
by  Jime  14, 1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Government  Protection 
Agency,  Region  I,  One  Congress  Street, 
Boston  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
dociunent  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W.,  (LE-lSl), 
Washington,  D.C.  20460.  In  addition, 
the  information  is  available  at  the 
Bureau  of  Air  Quality  Control. 
Department  of  Environmental 
Protection,  71  Hospital  Street,  Augusta, 
ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Judge,  (617)  918-1045. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Under  the  Clean  Air  Act  Amendments 
of  1990,  southern  Maine  was  divided 
into  three  separate  ozone  nonattainment 
areas:  the  Portland  area  which  is 
comprised  of  York,  Cumberland  and 
Sagadahoc  Counties;  the  Lewiston- 
Aubum  area  which  is  comprised  of 
Androscoggin  and  Kennebec  counties; 
and  the  Knox  and  Lincoln  Coimty  area. 
Each  of  these  areas  was  classified  as 
moderate  nonattainment  for  ozone.  The 
ozone  attainment  deadline  for  these 
areas  was  initially  November  15, 1996. 
Just  downwind  from  these  areas,  the 
largely  niral  counties  of  Hancock  and 
Waldo  were  designated  nonattainment 
and  classified  as  marginal. 

To  bring  these  areas  into  attainment, 
the  State  has  adopted  and  implemented 
a  broad  range  of  ozone  control  measures 
including  stage  n  vapor  recovery  on 
larger  facilities,  numerous  stationary 
and  area  source  VOC  controls,  an 
inspection  and  maintenance  (I/M) 
program,  and  the  California  low 
emission  vehicle  program.  In  addition, 
the  State  participated  in  the  federal 
reformulated  gasoline  (RFC)  program 
from  January  1,  1995  imtil  March  10, 
1999  in  southern  Maine.  These 
measures  resulted  in  significant  air 
quality  improvements  in  southern 
Maine. 

Following  adoption  of  the  new  ozone 
NAAQS  (described  below),  EPA  has 
determined  that  the  l-hoiu-  ozone 
standard  no  longer  applies  in  certain 
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areas  of  the  country  that  were  meeting 
the  1-hour  ozone  NAAQS  {63  PR  31014, 
63  FR  39432).  In  Maine,  EPA  made  this 
determination  for  all  areas  outside  the 
Portland  area  (63  FR  31014).  On 
December  17, 1998,  EPA  proposed  to 
make  this  determination  for  the 
Portland  area  (63  FR  69598). 

On  July  18, 1997.  EPA  adopted  a  new 
8-hour  ozone  standard  (62  FR  38856). 
The  new  standard  defines  the  new 
ozone  air  quality  standard  which  all 
areas  must  meet  to  protect  the  public 
health.  EPA  is  required  to  determine  the 
attainment  status  of  areas  with  respect 
to  the  new  standard  by  July  18,  2000. 
Current  monitoring  data  for 
Ciunberland,  Sagadahoc,  York  and 
Hancock  counties  indicate  that  these 
areas  are  not  attaining  the  8-hour  ozone 
standard.  Thus,  despite  significant 
progress  toward  attaining  the  1-hour 
standard,  EPA  believes  that  additional 
reductions  of  ozone  precursors  will  be 
required  for  these  areas  to  meet  the  new 
standard.  . 

On  October  13, 1998,  Maine's 
Governor  requested  that  EPA  allow  the 
State  to  discontinue  its  participation  in 
the  federal  RFG  program,  in  accordance 
with  the  "opt-out"  procedures  set  forth 
in  40  CFR  80.72.  At  the  same  time,  the 
Governor  committed  to  ensure  that  the 
State  adopt  a  control  program  which 
achieved  VOC  reductions  equivalent  to 
those  required  imder  the  RFG  program, 
specifically  identifying  fuel  controls  as 
the  primary  replacement  o{>tions.  EPA 
approved  the  Governor's  opt-out  request 
effective  March  10, 1999. 

On  February  24, 1999,  the  Maine 
Board  of  Environmental  Protection 
(BEP),  after  a  public  hearing  and 
comment  period,  adopted  a  low-RVP 
gasoline  rule  that  set  limits  on  the  RVP 
of  gasoline  sold  during  the  siunmer 
months  in  these  seven  counties  in 
southern  Maine.  The  rule  establishes  a 
phased  approach  with  an  ultimate  RVP 
standard  of  7.2  pounds  per  square  inch 
(psi).  Specifically,  the  rule  provides 
that,  beginning  May  1, 1999  through 
September  15, 1999,  regulated  gasoline 
must  have  an  RVP  no  greater  than  7.8 
psi.  Beginning  May  1,  2000  through 
September  15,  2000,  and  each  May  1 
through  September  15  thereafter,  no 
gasoline  may  be  sold  with  an  RVP 
greater  than  7.2  psi.  The  State's  low- 
RVP  rule  is  codified  in  Chapter  119  of 
the  Maine  Department  of  Enviroimiental 
Protection's  regulations,  entitled  "Motor 
Vehicle  Fuel  Volatility  Limit." 

The  Department  of  Enviroimiental 
Protection,  on  behalf  of  the  BEP, 
submitted  its  low-RVP  rule  to  EPA  as  a 
revision  to  the  SIP  on  March  10, 1999, 
the  effective  date  of  Maine's  "opt-out" 
of  the  RFG  program.  On  April  8, 1999, 


Maine  submitted  additional  technical 
support  for  the  SIP  revision,  including 
materials  supporting  the  State's  request 
to  waive  Clean  Air  Act  preemption  of 
state  fuel  controls  pursuant  to  section 
211(c)(4)  of  the  Act. 

By  this  low-RVP  rule,  Maine  is 
ensiuing  that  it  replaces  the  VOC 
benefits  that  RFG  had  been  required  to 
achieve.  These  emission  reductions 
were  critical  to  Maine's  attainment  of 
the  l-hoiu-  ozone  standard  in  several 
areas.  Further,  given  currently  available 
monitoring  data  demonstrating  that 
some  of  these  areas  are  not  meeting  the 
new  S-hoiu  ozone  standard,  EPA 
beheves  that  these  reductions  will  help 
achieve  that  standard. 

n.  Reid  Vapor  Pressure 

Rpid  Vapor  Pressure  is  a  measure  of 
a  gasoline's  volatility  at  a  certain 
temperature  and  is  a  measurement  of 
the  rate  at  which  gasoline  evaporates 
and  emits  VOC;  the  lower  the  RVP,  the 
lower  the  rate  of  evaporation.  The  RVP 
of  gasoline  can  be  lowered  by  reducing 
the  amount  of  its  volatile  components, 
such  as  butane.  Lowering  RVP  in  the 
summer  months  can  offset  the  effect  of 
summer  temperature  upon  the  volatility 
of  gasoline,  which,  in  turn,  lowers 
emissions  of  VOC.  Because  VOC  is  a 
necessary  component  in  the  production 
of  ground  level  ozone  in  hotsummer 
months,  reduction  of  RVP  will  help 
areas  achieve  the  NAAQS  for  ozone  and 
thereby  produce  benefits  for  hiunan 
health  and  the  environment. 

The  primary  emission  benefits  from 
low-RVP  gasoline  come  from  reductions 
in  VOC  evaporative  emissions;  exhaust 
emission  reductions  are  much  smaUer. 
Because  oxides  of  nitrogen  (NOx)  are  a 
product  of  combustion,  they  will  not  be 
found  in  evaporative  emissions,  and 
low-RVP  gasoline  will  have  little  or  no 
effect  on  NOx. 

m.  SUte  Submittal 

The  fuel  program  for  southern  Maine 
covering  York,  Cumberland,  Sagadahoc, 
Keimebec,  Androscoggin,  Knox,  and 
Lincoln  Counties  establishes  limits  on 
gasoline  properties  that  reduce 
emissions  of  VOC.  The  rule  controls  the 
RVP  of  gasoline  sold  in  this  area  in  two 
steps.  Begiiming  May  1, 1999  through 
September  15, 1999,  the  gasoline  sold 
must  have  an  RVP  no  greater  than  7.8 
psi,  and  from  May  1,  2000  through 
September  15,  2000,  and  each  May  1 
through  September  15  thereafter,  no 
gasoline  may  be  sold  with  an  RVP 
greater  than  7.2  psi.  These  same 
coimties  in  Maine  had  previously 
participated  in  the  federal  RFG  program. 


IV.  Clean  Air  Act  Requirements 

In  determining  the  approvability  of  a 
SIP  revision,  EPA  must  evaluate  the 
proposed  revision  for  consistency  with 
the  requirements  of  the  CAA  and  EPA 
regxUations,  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

For  SIP  revisions  addressing  certain 
fuel  measures,  an  additional  statutory 
requirement  applies.  CAA  section 
211(c)(4)(A)  prohibits  state  regulations 
respecting  a  fuel  characteristic  or 
component  for  which  EPA  has  adopted 
a  control  or  prohibition  under  section 
211(c)(1),  unless  the  state  control  is 
identical  to  the  federal  control.  Section 
211(c)(4)(C)  provides  an  exception  to 
this  preemption  if  EPA  approves  the 
state  requirements  in  a  SIP.  Section 
211(c)(4)(C)  states  that  the 
Administrator  may  approve  preempted 
state  fuel  standards  in  a  SIP: 

only  if  [slhe  finds  that  the  State  control  or 
prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient  air 
quality  standai-d  which  the  plan  implements. 
The  Administrator  may  find  that  a  State 
cojitroi  or  prohibition  is  necessary  to  achieve 
that  standard  if  no  other  measures  that  would 
bring  about  timely  attainment  exist,  or  if 
other  measures  exist  and  are  technically 
possible  to  implement,  but  are  unreasonable 
or  impracticable. 

EPA's  August,  1997  "Guidance  on  Use 
of  Opt-in  to  RFG  and  Low  RVP 
Requirements  in  Ozone  SIPS"  givas 
furdier  guidance  on  what  EPA  is  likely 
to  consider  in  making  a  finding  of 
necessity. 

V.  EPA  Evaluation 

A.  General  SIP  Requirements 

As  discussed  below,  EPA  has 
evaluated  the  submitted  SIP  revision 
and  has  determined  that  it  is  consistent 
with  the  requirements  of  the  CAA  and 
EPA  regulations.  EPA  has  found  that  the 
March  10, 1999,  SIP  revision,  as 
supplemented  by  the  additional 
technical  support  submitted  on  April  8, 
1999,  conforms  to  EPA's  completeness 
criteria  in  40  CFR  part  51,  appendix  V. 

The  SIP  submittal  contains:  (1) 
Chapter  119,  Maine  Department  of 
Enviromnental  Protection  regidations, 
as  adopted  by  the  Maine  Board  of 
Environmental  Protection  on  February 
24, 1999  and  effective  on  March  9, 1999; 
(2)  docimientation  of  the  public  notice 
dated  December  22,  1998,  and  a 
transcript  of  the  public  hearing 
regarding  the  amendment  of  Chapter 
119,  dated  January  20, 1999;  (3) 
evidence  of  State  legal  authority;  and  (4) 
application  for  waiver  of  federal 
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preemption.  Information  regarding 
prohibitions  on  the  sale  of  non- 
conforming gasoline,  test  procedures 
and  sampling  for  the  SIP  revision  can  be 
found  in  Chapter  119  of  the  Maine 
Department  of  Environmental  Protection 
regulations,  and  Maine  statutes  on 
enforcement  and  penalties  can  be  foimd 
at  Title  38  of  Maine  Revised  Statutes 
Annotated  (M.R.S.A.)  Sections  348  and 
349.  EPA  has  concluded  that  these 
provisions  confer  on  the  State  the 
requisite  authority  to  enforce 
compliance  with  the  7.2  psi  (and  initial 
7.8  psi)  RVP  limit. 

B.  Section  21l(cX4)(C) 

1.  Federal  Preemption 

CAA  section  211(c)(4)(A)  preempts 
certain  state  fuel  regulations  by 
prohibiting  a  state  from  prescribing  or 
attempting  to  enforce  any  control  or 
prohibition  respecting  any  characteristic 
or  component  of  a  fuel  or  fuel  additive 
for  the  purposes  of  motor  vehicle 
emission  control  if  theAdministrator  has 
prescribed  under  section  211(c)(1)  a 
control  or  prohibition  applicable  to  such 
characteristic  or  component  of  the  fuel 
or  fuel  additive,  unless  the  state 
prohibition  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator. 

EPA  first  proposed  to  regulate 
siunmertime  gasoline  RVP  pursuant  to 
211(c)(1)  of  the  Act  in  1987  (52  FR 
31274).  EPA's  gasoline  RVP  proposal 
resulted  in  a  two-phased  final  regulation 
that  Congress  incorporated  into  the  CAA 
at  section  211(h).  Phase  I  of  the 
regulation  took  effect  in  1990  (54  FR 
11868)  for  the  years  1990  and  1991. 
Phase  n  of  the  regulation  became 
effective  in  1992  (55  FR  23658).  These 
regulations  are  found  in  40  CFR  80.27. 
Under  the  regulations,  the  continental 
United  States  is  divided  into  two 
control  regions.  Class  B  and  Class  C. 
Generally  speaking,  the  Class  B  states 
are  the  warmer  southern  and  western 
states,  and  Class  C  states  are  the  cooler 
northern  states.  The  Phase  U  regulation 
limits  the  volatility  of  gasoline  sold 
during  the  high  ozone  season  to  9.0  psi 
RVP  for  Class  C  areas  and  7.8  psi  RVP 
for  Class  B  ozone  nonattainment  areas. 
Maine  is  a  Class  C  state  and  is  therefore 
required  under  the  federal  rule  to  meet 
the  9.0  psi  RVP  standard.  See  40  CFR 
80.27(a)(2). 

Because  Maine's  fuel  requirement  for 
the  southern  Maine  area  limiting 
sunmiertime  RVP  to  7.2  psi  is  not 
identical  to  the  fiederal  fuel  standards 
applicable  to  the  fuel  characteristic  RVP 
(i.e.,  federal  phase  II  volatility  limit  of 
9.0  psi),  Maine's  requirement  is 


preempted  unless  it  is  approved  into  the 
Maine  SIP. 

2.  Necessity 

A  state  may  prescribe  and  enforce  an 
otherwise  preempted  low-RVP 
requirement  only  if  the  EPA  approves 
the  control  into  the  state's  SIP.  In  order 
to  approve  a  preempted  state  fuel 
control  into  a  SIP,  EPA  must  find  that 
the  state  control  is  necessary  to  achieve 
a  NAAQS.  In  order  to  demonstrate  the 
necessity  of  a  fuel  control,  the  state 
must  show  either  that  no  other  measures 
exist  to  bring  about  timely  attainment, 
or  that  such  measiues,  while  technically 
possible,  are  unreasonable  or 
impracticable.  Thus,  to  determine 
whether  Maine's  low-RVP  rule  is 
necessary  to  meet  the  ozone  NAAQS, 
EPA  must  consider  whether  there  are 
other  reasonable  and  practicable 
measures  available  to  produce  the 
needed  emission  reductions  for  ozone 
control. 

With  the  State's  decision  to  opt-out  of 
the  federal  RFC  program,  additional 
VOC  reductions  are  necessary  to  ensure 
that  the  Portland  area  continues  to  meet 
the  1-hour  ozone  standard  and  to  help 
the  entire  area  achieve  the  new  8-hour 
ozone  standard.  The  Portland  area  has 
measured  air  quality  meeting  the  1-hour 
standard  by  a  slim  mcU'gin  (i.e.,  the 
design  value  for  the  area  was  0.124 
ppm,  just  below  the.0.125  ppm 
standard).  Given  the  narrow  margin  of 
attainment,  it  is  clear  that  the  V(X1 
reductions  provided  by  participation  of 
the  seven  counties  of  southern  Maine  in 
the  federal  RFG  program  were  critical  to 
the  Portland  area's  achievement  of  the 
ozone  NAAQS. 

For  purposes  of  demonstrating 
necessity,  EPA  has  used  the  VOC 
reductions  provided  by  RFG  as  an 
estimate  of  the  emission  reductions  that 
are  necessary  for  southern  Maine  to 
achieve  the  ozone  NAAQS.  EPA 
believes  this  estimate  of  necessary 
reductions  is  conservative  in  that  it  is 
based  on  the  reductions  needed  for 
attainment  of  the  1-hour  ozone  standard 
rather  than  the  reduction  needed  for  the 
new  8-hour  standard.  Current 
monitoring  data  in  Cumberland, 
Hancock,  York  and  Sagadahoc  counties 
suggest  that  additional  reductions  will 
be  necessary  for  the  state  to  achieve  the 
new  8-hoiu'  standard. 

In  its  15-percent  rate  of  progress  plan 
for  the  Portland  area,  Maine  had 
estimated  that  RFG  would  achieve  6.96 
tons  of  VOC  reduction  per  summer  day. 
This  figure  was  calculated  using  only 
vehicle  miles  traveled  in  the  three- 
coimty  Portland  area.  The  sale  of  RFG 
in  the  siuroimding  four  counties  further 
benefitted  the  Portland  area  due  to 


driving  patterns  into  and  around  the 
Portland  area  and  the  geographic 
proximity  of  these  surrounding 
counties. 

With  this  estimate  of  the  VOC 
reductions  necessary  to  achieve  the 
ozone  NAAQS,  the  State  evaluated  an 
extensive  list  of  non-fuel  alternative 
controls  to  determine  if  reasonable  and 
practicable  controls  could  be 
implemented  to  provide  sufficient  VOC 
reductions  in  a  timely  manner.  The 
State  analyzed  potential  control 
measures  by  reviewing  previously 
prepared  emission  inventories  to 
determine  if  other  non-fuel  control 
measures  could  be  adopted,  and  used  to 
replace  the  VOC  reductions  that  RFG 
had  achieved.  They  reviewed  all  the 
soiuce  categories  that  comprised  the 
emission  inventory,  and  evaluated 
control  measures  on  each  source 
category.  For  a  variety  of  reasons,  most 
control  measiues  were  either  already 
implemented,  or  were  foimd  to  be 
unreasonable  or  impracticable  for 
achieving  reductions  in  advance  of  the 
1999  and/or  2000  ozone  season. 

As  one  example,  the  State  evaluated 
the  possibility  of  further  controlling 
gasoline  refueling,  or  "stage  n," 
emissions.  The  State  does  have  a  stage 
n  program  for  larger  facilities,  but 
expanding  the  geographic  coverage,  and 
requiring  smaller  facilities  (i.e.,  gas 
stations)  to  comply  would  yield  among 
the  most  additional  VOC  reductions  of 
any  control  strategy  that  the  State 
reviewed.  The  State  concluded  that  first, 
a  legislative  change,  as  well  as  a 
regulatory  change,  would  be  necessary 
to  further  control  emissions  fi-om  this 
source  category.  Further,  the  actual 
installation  of  these  controls  would  take 
a  number  of  additional  months,  which 
would  be  beyond  the  time  frame  that 
Maine  needed  to  seciue  the  emission 
reductions.  For  these  reasons,  the  State 
concluded  that  further  stage  II  controls 
were  not  a  practical  measiu^  for 
achieving  VOC  emission  reductions  in 
advance  of  the  siunmer  of  1999.  EPA 
believes  implementation  of  such 
controls  would  be  difficult  and 
impractical  to  achieve  these  reductions 
even  by  the  summer  of  2000.  Other 
control  measiues  were  similarly 
evaluated,  and  determined  to  be  either 
technically  impossible  or  unreasonable 
and  impracticable. 

The  State's  analysis  identified  several 
non-fuel  alternative  controls  that  could 
conceivably  be  implemented  by  the 
summer  of  2000  —  the  time  frame  for 
complete  adoption  of  the  phased  low- 
RVP  standard.  At  best,  adoption  of  all 
available  measures  would  result  in 
about  4.5  tons  per  day  (tpd)  reduction 
(assuming  stage  II  could  be 
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implemented)  which  is  2.46  tpd  less 
than  the  estimated  necessary  VOC 
reductions.  Thus,  even  with 
implementation  of  all  reasonable  and 
practicable  non-fuel  control  measiues, 
additional  VOC  reductions  are 
necessary. 

Maine's  low-RVP  rule  will  achieve 
approximately  7  tpd  of  VOC  reductions 
once  fuUy  implemented  beginning  the 
siunmer  of  2000  (based  on  vehicle  miles 
traveled  in  the  Portland  area).  Due  to  the 
driving  patterns  and  proximity  of  the 
surroimding  four  coimties,  EPA  believes 
RVP  controls  in  these  areas  will  further 
benefit  the  Portland  area.  EPA  believes 
these  emission  reductions  are  necessary 
to  achieve  the  applicable  ozone  NAAQS 
in  southern  Maine.  EPA  is  basing 
today's  action  on  the  information 
available  to  the  Agency  at  this  time, 
which  indicates  that  adequate 
reasonable  and  practicable  non-fuel 
measures  are  not  available  to  the  State 
that  would  achieve  these  needed 
emission  reductions,  and  protect 
Maine's  air  quality  in  a  timely  manner. 
Hence,  EPA  is  finding  that  the  RVP 
standards  are  necessary  for  attainment 
of  the  applicable  ozone  NAAQS,  and 
EPA  is  approving  them  as  a  revision  to 
the  Maine  SIP. 

Final  Action 

EPA  has  evaluated  the  submitted  SIP 
revision  and  has  determined  that  it  is 
consistent  with  the  CAA  and  EPA 
regulations.  EPA  has  also  foimd  that  this 
two-step  low-RVP  fuel  control  measiu« 
is  necessary  to  achieve  the  ozone 
NAAQS  in  southern  Maine  pursuant  to 
the  CAA.  Therefore,  EPA  is  approving 
the  Maine  low-RVP  rule  as  submitted  on 
March  10, 1999  into  the  Maine  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  Further,  the  State  has 
requested  approval  of  this  action  in 
advance  of  this  summer  season. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SDP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  July  13, 1999 
without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  Jime  14, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  notice  withdrawing 
the  final  rule  and  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  conunents  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 


on  the  proposed  rule.  All  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  July  13, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments  that  does  not  already  exist 
as  a  matter  of  State  law.  EPA  is  simply 
approving  a  state  regulation  under  the 
Clean  Air  Act.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  frtjm 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 


applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically  -  * 

significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  "economically 
significant"  as  defined  under  E.  O. 
12866,  and  does  not  involve  an  action 
that  addresses  environmental  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance    *'* 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu«  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  CDrder  13084  reqiiires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  ttibal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
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agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  wi  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
c  f  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this  final 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 


governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contairung  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nde  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  July  13, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  iater  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 


Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  29, 1999. 
John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  U—Mairw 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(49)  to  read  as 
follows: 

S  52.1020    Identification  of  plan. 

***** 

(c)*  •  * 

(49)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  March  10, 1999. 

(i)  Incorporation  by  reference. 

Chapter  119  of  the  Maine  Department 
of  Environmental  Protection  rules 
entitled  "Motor  Vehicle  Fuel  Volatility 
Limit,"  as  dated  as  approved  on  March 
9, 1999. 

(ii)  Additional  material. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated 
March  10, 1999  submitting  a  revision  to 
the  Maine  State  Implementation  Plan. 

(B)  Additional  technical  support  for 
Section  211(c)  waiver  submitted  by 
Maine  DEP  on  April  8,  1999. 

4.  In  §  52.1031,  Table  52.1031  is 
amended  by  revising  citation  119  for 
vehicle  inspection  and  maintenance  to 
read  as  follows: 

§52.1031    EPA-approved  Itaine 
regulations. 
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Table  52.1031.— EPA-Approved  Rules  and  Regulations 


state 

citation 


Title/Subject 


Date  adopted  t>y 
State 


Date  approved  by 
EPA 


Federal  Register 
citation 


52.1020 


119 Motor  Vehicle  Fuel         March  9,  1999 May  14,  1999 

Volatility  Limit. 


[Insert  FR  citation 
fn>m  published 
date]. 


49    Maine  Motor  Vehicle 
Fuel  Volatility 
Limit.  Amends 
previously  ap- 
proved regulation 
to  require  ttiat  fuel 
with  a  further  vol- 
atility controls  t>e 
sow  in  York, 
Cumberland, 
Sagadahoc, 
■'  Androscoggin. 
Kennebec,  Knox 
and  Lincoln  Coun- 
ties. The  RVP 
limit  during  the 
summer  will  begin 
in  1999  with  a  7.8 
psi  limit,  and  drop 
to  7.2  psi  in  each 
sut)sequent  sum- 
mer. 


[FR  Doc.  99-11827  Filed  5-13-99;  8:45  am] 
BILUNG  CODE  66eO-«)-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 

[AD-FRL-6343-1] 

RIN2060-A128 

Hazardous  AJr  Pollutants:  Regulations 
Governing  Equivalent  Emission 
Limitations  by  Permit 

AGENCY:  Environmeiital  Ptotection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  an  adverse 
comment,  EPA  is  withdrawing  an  April 
16, 1999  direct  final  rule  (64  FR  18824) 
which  would  have  amended  the  rule 
implementing  Clean  Air  Act  section 
112{j)  to  extend  the  section  112(j)  permit 
application  deadline  for  soiuces  in  7- 
year  soiuce  categories  until  December 
15, 1999.  Having  withdrawn  the  direct 
final  rule,  EPA  is  today  taking  final 
action  to  extend  the  section  112(j) 
permit  application  deadline  based  on 
the  proposed  rule  which  was  also 
published  on  April  16, 1999  (64  FR 
18862). 

DATES:  The  direct  final  rule  to  amend 
the  section  112(j)  permit  application 
deadline,  which  was  published  on  April 


16, 1999  (64  FR  18827),  is  hereby 
withdrawn' as  of  May  14, 1999. 

ADDRESSES:  Docket  No.  A-93-32 
containing  information  pertaining  to 
this  rulemaking  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday, 
excluding  hoUdays.  The  docket  is 
located  in  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  Room  M-1500,  401  M 
Street,  SW,  Washington,  DC  20460,  or 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Szykman  at  (919)  541-2452, 
Emission  Standards  Division  (MD-13), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  electronic  mail  address  is 
szykman.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
16, 1999,  EPA  published  a  direct  final 
rule  (64  FR  18824)  and  a  parallel 
proposal  (64  FR  18862)  to  amend  the 
section  112(j)  permit  application 
deadline  in  the  Regxdations  Governing 
Equivalent  Emission  Limitations  by 
Permit.  This  amendment  would  extend 
to  December  15, 1999  the  permit 
application  deadline  for  major  soiut:es 
subject  to  7-year  MACT  standards  ' 
which  were  not  promulgated  in  a  timely 
manner. 

The  EPA  stated  in  the  direct  final  rule 
that  if  relevant,  adverse  comments  were 


received  by  April  26, 1999,  the  EPA 
would  publish  a  notice  withdrawing  the 
direct  final  rule  before  its  effective  date 
of  May  17, 1999.  The  EPA  received 
adverse  comments  on  the  direct  final 
rule  from  one  commenter  on  April  26, 
1999  and  is,  therefore,  withdrawing  the 
direct  final  rule.  The  EPA  will  address 
these  comments  in  a  final  rule 
extending  the  section  112(j)  permit 
application  deadline  for  major  soiut^es 
subject  to  7-year  MACT  standards 
published  elsewhere  ia  today's  Federal 
Register.  " 

Dated:  May  10, 1999. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  99-12242  Filed  5-13-99;  8:45  am] 
BNJJNQ  CODE  a6eO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6343-2] 

RIN  2060-A128 

Hazardous  Air  Pollutants:  Amendment 
to  Regulations  Governing  Equivalent 
Emission  Umitations  by  Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 
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SUMMARY:  This  Hnal  rule  adopts  an 
amendment  to  the  Regulations 
Governing  Equivalent  Emission 
Limitation  by  Permit  proposed  in  the 
Federal  Register  on  April  16, 1999  (64 
FR  18862).  This  action  amends  the  rule 
implementing  Clean  Air  Act  section 
112(j)  to  extend  the  section  112(j)  permit 
application  deadline  for  sources  in  7- 
year  soiut^e  categories  until  December 
15, 1999. 

EFFECTIVE  DATE:  May  14, 1999. 
ADDRESSES:  Docket.  The  administrative 
record  for  this  rulemaking  may  be  foimd 
in  Docket  No.  A-93-32.  The  docket  is 
available  for  public  inspection  and 


copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street, 
SW,  Washington,  DC  20460,  or  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  be  charged  for  copying.  An 
electronic  version  of  this  rule  is 
available  for  download  through  the  EPA 
web  site  at:  http://www.epa.gov/ttn/ 
oarpg.  For  further  information  and 
general  questions  regarding  the 
Technology  Transfer  Network 
(TTNWEB),  call  Mr.  Hersch  Rorex,  (919) 
541-5637  or  Mr.  Phil  Dickerson,  (919) 
541-4814. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  rule, 
contact  Mr.  James  Szykman  or  Mr. 
David  Markwordt,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-2452  (Szykman),  or  (919) 
541-0837  (Markwordt),  e-mail 
szykman.jim@epa.gov  and 
markwordt.david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Entities 
potentially  affected  by  this  action  are 
owners  or  operators  of  major  sources 
that  fall  into  one  of  the  following  source 
categories: 


Category 


Affected  source  categories 


Irxlustry 


hydrogen  fluoride  production;  primary  lead  smelting;  ferroalloys  production;  steelpickling — HCI  processes;  oil  and  natural  gas 
production;  butadiene-furfural  cotrimer  (R-11)  production;  4-chloro-2-methyl  phenoxyacetic  acid  production;  22,  4-D  salts 
and  esters  production;  4,  6-dinitro-o-cresol  production;  captafol  production;  captan  production;  chloroneb  production; 
chlorottialonij  production;  dacthal  (tm)  production;  sodium  pentachlorophenate  production;  tordon  (tm)  acid  production; 
acrylic  fibers/modacrylic  fibers  production;  acetal  resins  production;  mineral  wool  production;  portland  cement  manufac- 
turing; wool  fiberglass  manufacturing;  polycarbonates  production;  polyether  polyds  production;  phosphate  fertilizer  produc- 
tion; phosphoric  acid  manufacturing;  publicly  owned  treatment  works;  amino  resins  production;  phenolic  resins  production; 
secondary  aluminum  production;  and  pulp  and  paper  (combustksn). 


The  information  presented  in  this 
preamble  is  organized  as  follows: 
I.  Background 
n.  Public  Comment  on  the  April  16, 1998 

Proposal 
ni.  Judicial  Review 
rV.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Executive  Order  12875 

E.  Executive  Order  13045 

F.  Executive  Order  13084 

G.  Submission  to  Congress  and  the  General 
Accounting  Office 

H.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

On  May  20, 1994,  the  Agency 
promulgated  a  rule  (59  FR  26429) 
governing  the  establishment  of 
equivalent  emission  limitations  by 
permit,  piusuant  to  section  112(j)  of  the 
Clean  Air  Act  (Act).  After  the  effective 
date  of  a  title  V  permit  program  in  a 
State,  each  owner  or  operator  of  a  major 
soiuce  in  a  source  category  for  which 
the  EPA  was  scheduled,  but  failed,  to 
promulgate  a  section  112(d)  emission 
standard  will  be  required  to  obtain  an 
equivalent  emission  limitation  by 
permit.  The  permit  application  must  be 
submitted  to  the  title  V  permitting 
authority  18  months  after  the  EPA's 
missed  promulgation  date. 

On  April  16. 1999,  the  Agency  issued 
a  direct  final  rule  (64  FR  18824)  and  a 
parallel  proposed  rule  (64  FR  18862)  to 
amend  the  original  Regulations 
Governing  Equivalent  Emission 


Limitations  by  Permit  rule.  This 
amendment  would  extend  until 
December  15,  1999  the  permit 
application  deadline  for  major  sources 
subject  to  7-year  maximum  achievable 
control  technology  (MACT)  standards 
which  were  not  promidgated  in  a  timely 
manner. 

Due  to  receipt  of  an  adverse  comment, 
the  EPA  has  withdrawn  the  direct  final 
rule  and  is  instead  issuing  this  final  rule 
extending  the  deadline  pursuant  to  the 
proposal.  This  action  is  needed  to 
alleviate  imnecessary  paperwork  for 
both  major  source  owners  or  operators 
and  permitting  agencies. 

n.  Public  Comment  on  the  April  16, 
1999  Proposal 

One  timely  adverse  comment  was 
submitted  in  response  to  the  April  16, 
1999  proposed  rule.  The  commenter 
opposed  the  delay  in  the  permit 
application  deadline  from  May  15, 1999 
to  December  15, 1999,  stating  that  EPA 
erroneously  concluded  that  no 
environmental  benefit  would  be  lost  by 
delaying  the  permit  application 
deadline  until  December  15, 1999. 

In  his  first  argument,  the  commenter 
stated  that  the  existence  of  a  consent 
decree  requiring  promulgation  of  25 
source  categories  by  May  15,  1999  is 
irrelevant.  The  commenter  further  stated 
that  it  is  unreasonable  to  assume,  based 
on  EPA's  current  rate  of  promulgating 
the  7-year  standards,  that  EPA  will  be 
able  to  promiUgate  the  remaining  7-year 
standards  in  accordance  with  the 


consent  decree,  which  requires  25 
source  categories  by  May  15, 1999. 

The  EPA  does  not  agree  that  the 
deadlines  established  by  the  consent 
decree  are  "irrelevant."  Before  agreeing 
to  the  schedule  embodied  in  the 
proposed  consent  decree.  The  EPA 
assessed  the  current  status  of  each  7- 
year  soiutre  category  standard  in  order 
to  select  realistic  promulgation  dates  for 
each  standard  included  in  the  consent 
decree.  The  EPA  fully  intends  to  meet 
the  time  fi-ames  established  in  the 
consent  decree  for  promulgation  of  the 
standards. 

Moreover,  EPA  believes  that  the 
commenter's  staled  concerns  about  the 
potential  inability  of  EPA  to  meet  every 
promulgation  deadline  in  the  consent 
decree  actually  are  consistent  with  the 
Agency's  stated  rationale  for  extending 
the  section  112(j)  permit  application 
deadline.  One  of  the  principal  objectives 
of  the  extension  is  to  minimize  the 
necessity  for  preparation  of 
precautionary  applications  by  sources 
that  cannot  be  completely  certain 
whether  EPA  will  promulgate  a  MACT 
standard  by  the  dates  specified  in  the 
consent  decree.  EPA  believes  that 
preparation  of  such  contingent 
applications  would  be  totally  futile  and 
represent  an  unnecessary  waste  of 
resources. 

In  his  second  argument,  the 
commenter  stated  that  even  if  EPA 
promulgates  the  standards  for  the  25 
soiut:e  categories  by  May  15, 1999,  in 
accordance  with  the  consent  decree, 
that  there  is  no  assurance  the  standards 


Federal  Register / Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations  26313 


will  be  enforceable.  The  commenter  also 
states  that  Federally  Enforceable 
Equivalent  Emissions  by  Pennit  will,  in 
the  absence  of  an  enforceable  MACT 
standard,  provide  environmental 
benefits  in  excess  of  the  de  minimis 
levels  upon  which  the  proposal  was 
based. 

The  EPA  does  not  agree  that  the 
commenter's  second  argument  is 
relevant  to  the  proposed  action.  The 
obligation  to  submit  a  section  112()) 
permit  application  is  based  on  the 
failmre  by  EPA  to  promulgate  a  MACT 
standard  governing  the  cat^ory  or 
subcategory  in  question  in  a  timely 
manner.  Any  alleged  limitations  on  the 
enforceability  of  the  promulgated 
standard  are  not  germane.  Moreover, 
EPA  does  not  agree  Mrith  the 
commenter's  apparent  premise  that 
MACT  emission  limitations  adopted  on 
a  case-by-case  basis  are  more 
enforceable  than  a  generally  applicable 
MACT  standard. 

Nothing  in  the  adverse  comments 
which  were  submitted  change  in  any 
way  the  prior  determination  by  EPA  that 
extension  of  the  section  112(j)  permit 
application  deadline  is  warranted. 
Therefore,  EPA  affirms  the  rationale  for 
extension  of  the  deadline  set  forth  in  the 
April  16, 1999  Federal  Register  notices 
and  is  today  promulgating  the  proposed 
extension  in  the  form  which  was 
proposed  on  that  date,  hi  light  of  the 
notice  of  this  change  which  EPA  has 
provided  previously,  the  final 
amendment  will  be  effective 
immediately. 

m.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  rule  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  by 
July  13  1999.  Any  such  judicial  review 
is  limited  to  only  those  objections 
which  are  raised  with  reasonable 
specificity  in  timely  comments.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of  this 
final  rule  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  brought  by 
EPA  to  enforce  these  requirements. 

IV.  AdministratiTe  Requirements 

A.  Docket 

The  record  supporting  this  final  rule 
is  included  in  Docket  No.  A-93-32,  the 
same  docket  as  the  original  final  rule. 
This  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 


B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  dociunent  will  be 
prepared  by  EPA  and  a  copy  will  be  . 
available  from  Sandy  Farmer  by  mail  at 
OP  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  SW;  Washington,  DC 
20460,  by  e-mail  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
WTVw.epa.gov/icr.  The  information 
requirements  are  not  effective  imtil 
OMB  approves  them.  Section  112(j)  of 
the  Act  as  amended  in  1990  requires  a 
source  to  submit  a  permit  application  if 
EPA  fails  to  promulgate  a  MACT 
standard  for  a  category  or  subcategory  of 
major  sources  on  schedule.  The  permit 
application  is  used  by  the  permitting 
agency  to  issue  permits  containing 
MACT  emission  limitations  on  a  case- 
by-case  (soiuce-by-source)  basis, 
equivalent  to  what  woiUd  have  been 
promidgated  by  EPA.  The  requirement 
to  submit  the  permit  application  is  not 
volimtary.  Section  112(j)  of  the  Act 
contains  the  need  and  authority  for  this 
information  collection  (42  U.S.C.  7401 
et  seq.  as  amended  by  Pub.  L.  101-549). 

Any  information  submitted  to  a 
permitting  authority  with  a  claim  of 
confidentiality  is  to  be  safeguarded 
according  to  policies  in  40  CFR  chapter 
1,  part  2,  Subpart  B — Confidentiality  of 
Business  Information. 

The  total  estimated  biu-den,  which 
includes  all  activities  associated  wit£t 
the  respondents  or  government 
agencies,  is  $1,323,000  and  46,339 
hours.  This  collection  of  information 
has  an  estimated  reporting  burden  of 
171  hours  per  respondent  and  140  hours 
per  permitting  agency.  The  permit 
application  is  a  one  time  occurrence 
along  with  the  issuance  of  the  permit  by 
the  permitting  agency.  This  estimated 
cost  per  respondent  is  $4,600  and 
$4,300  per  permitting  agency. 

Biu-den  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regidations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Analysis  Under  E.0. 12866,  the 
Unfunded  Mandates  Reform  Act  of 

1995.  the  Regulatory  Flexibility  Act,  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Because  the  regulatory  revisions  that 
are  the  subject  of  today's  notice  would 
delay  an  existing  requirement,  this 
action  is  not  a  "significant"  regulatory 
action  within  the  meaning  of  Executive 
Order  12866,  and  does  not  impose  any 
Federal  mandate  on  State,  local  and 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Further, 
the  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  action  under  the  Regulatory 
Flexibility  Act  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 

1996.  The  regulatory  change  proposed 
here  is  expected  to  reduce  regulatory 
burdens  on  small  businesses,  and  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995.  the  EPA  must 
consider  the  use  of  "volimtary 
consensus  standards,"  if  available  and 
applicable,  when  implementing  policies 
and  programs,  unless  it  would  be 
"inconsistent  with  applicable  law  or 
otherwise  impractical."  The  intent  of 
the  NTTAA  is  to  reduce  the  costs  to  the 
private  and  public  sectors  by  requiring 
Federal  agencies  to  draw  upon  any 
existing,  suitable  technical  standards 
used  in  commerce  or  industry. 

A  "voluntary  consensus  standard"  is 
a  technical  standard  developed  or 
adopted  by  a  legitimate  standards- 
developing  organization.  The  Act 
defines  "technical  standards"  as 
"performance-based  or  design-specific 
technical  specifications  and  related 
management  systems  practices."  A 
legitimate  standards-developing 
organization  must  produce  standards  by 
consensus  and  observe  principles  of  due 
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process,  openness,  and  balance  of 
interests.  Examples  of  organizations  that 
are  regarded  as  legitimate  standards- 
developing  organizations  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Organization  for  Standardization  (ISO), 
International  Electrotechnical 
Commission  (lEC),  American  Petroleum 
Institute  (API),  National  Fire  Protection 
Association  (NFPA)  and  Society  of 
Automotive  Engineers  (SAE). 

Since  today's  action  does  not  involve 
the  establishment  or  modification  of 
technical  standards,  the  requirements  of 
the  NTTAA  do  not  apply. 

E.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23. 1997). 
applies  to  any  rule  that  (1)  OMB 
determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  EPA  determines 
the  enviroiunental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  aspects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  regulatory  revisions  are  not 
subject  to  the  Executive  Order  because 
it  is  not  economically  significant  as 
defined  in  E.O.  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

F.  Executive  Order  13084 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  sheets  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consvdts  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 


governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  These  rule 
revisions  impose  no  enforceable  duties 
on  these  entities.  Rather,  these  rule 
revisions  reduce  burdens  associated 
with  certain  regulatory  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  compUes  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
OMB  a  description  of  the  extent  of 
EPA's  prior  consuhation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates. 

Today's  rule  revisions  do  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  revisions  do  not 
impose  any  enforceable  duties  on  these 
entities.  Rather,  the  rule  revisions 
reduce  burden  for  certain  regulatory 
requirements.  Accordingly,  3ie 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  e^  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Colagress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA 
previously  submitted  a  report 
containing  the  withdrawn  direct  final 
rule,  and  will  also  submit  a  report 
containing  this  rule  and  other  required 
information,  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  for  40  CFR  Part  63 

'     Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control, 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
eind  recordkeeping  requirements. 

Dated:  May  10, 1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  63  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  63.51,  the  definition  of  Section 
112(j)  deadline  is  revised  to  read  as 
follows: 

§63.51    Definitions. 

***** 

Section  112(j)  deadline  means  the 
date  18  months  after  the  date  by  which 
a  relevant  standard  is  scheduled  to  be 
promulgated  under  this  part,  except  that 
for  all  major  soiut:es  listed  in  the  source 
category  schedule  for  which  a  relevant 
standard  is  scheduled  to  be  promulgated 
by  November  15, 1994,  the  section 
112(j)  deadline  is  November  15. 1996, 
and  for  all  major  sources  listed  in  the 
source  category  schedule  for  which  a 
relevant  standard  is  scheduled  to  be 
promulgated  by  November  15, 1997.  the 
section  112(j)  deadline  is  December  15, 
1999. 
*        *        *        *        * 

[FR  Doc.  99-12243  Filed  5-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136  and  260 

[FRL-6341-9] 
RIN2040-AC83 

GuMeHnas  EatabHahing  Taat 
Procaduraa  tor  the  Anaiyala  of  Oil  ami 
Graaaa  and  Non-Polar  Malarial  Under 
tha  Clean  Water  Act  and  IWaourca 
Conaanratlon  and  Hacovery  Act;  Final 
Rula 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  approves  use  of 
EPA  Method  1664,  Revision  A:  N- 
Hexane  Extractable  Matwial  (HEM;  Oil 
and  Grease)  and  Silica  Gel  Treated  N- 
Hexane  Extractable  Material  (SGT-HEM; 
Non-polar  Material)  by  Extraction  and 
Gravimetry  (hereafter  Method  1664)  for 
use  in  EPA's  Clean  Water  Act  (CWA) 
programs.  This  action  also  deletes 
Method  9070,  adds  revised  Method 
9071B,  and  incorporates  Method  1664 
by  reference  for  use  in  EPA's  Resource 
Conservation  and  Recovery  Act  (RCRA) 
programs.  Method  1664  is  also  approved 
for  determination  of  non-polar  material 
(NPM)  as  silica  gel  treated  n-hexane 
extractable  material  (SGT-HEM)  to 
support  phaseout  of  use  of  CFC-113  for 
determination  of  NPM  in  EPA's  CWA 
and  RCRA  programs. 

These  actions  are  being  taken  as  a  part 
of  EPA's  effort  to  reduce  dependency  on 
use  of  chlorofluorocarbons  (CFCs)  to 
protect  Earth's  ozone  layer  and  to  meet 
the  CFC  phaseout  agreed  to  in  the 
Montreal  Protocol  and  reqxiired  by  the 
Clean  Air  Act  Amendments  of  1990. 
Method  1664  uses  normal  hexane  (n- 
hexane)  as  the  extraction  solvent  in 
place  of  l,l,2-trichloro-l,2,2- 
trifluoroethane  (CFC-113;  Freon-113),  a 
Class  1  CFC. 

DATES:  This  regulation  is  effective  June 
14, 1999.  For  judicial  review  purposes, 
this  final  rule  is  promulgated  as  of  1:00 
p.m.  Eastern  Standard  Time  on  May  28, 
1999  in  accordance  with  40  CFR  23.7. 

The  incorporation  by  reference  of 
Method  1664  is  approved  by  the 
Director  of  the  Federal  Register  May  14, 
1999. 

ADDRESSES:  Copies  of  the  public 
comments  received,  EPA  responses,  and 
all  other  supporting  dooiments 
(including  references  included  in  this 
notice)  are  available  for  review  at  the 
U.S.  Environmental  Protection  Agency, 
Water  Docket,  401  M  Street  SW, 
Washington,  DC  20460.  For  access  to 
docket  materials,  call  202-260-3027  on 


Monday  through  Friday,  excluding 
Federal  holidays,  between  9:00  a.m.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment. 

Copies  of  Method  1664  are  available 
from  the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  ^2161,  (703)  605-6000 
or  (800)  553-6847.  The  NTIS 
publication  number  is  PB99-121949. 

Copies  of  the  Third  Edition  of  SW- 
846  and  Updates  I,  n,  HA,  IIB.  and  III 
(document  number  955-001-00000-1) 
are  available  from  the  Superintendent  of 
Documents,  U.S.  Govomment  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800.  Update  UIA  is  available 
through  EPA's  Methods  Information 
Communication  Exchange  (MICE) 
Service.  MICE  can  be  contacted  by 
phone  at  (703)  821-4690.  Update  IDA 
can  also  be  obtained  by  contacting  the 
U.S.  Environmental  Protection  Agency, 
Office  of  Solid  Waste  (5307W),  OSW 
Methods  Team.  401  M  Street,  SW, 
Washington,  DC,  20460.  Copies  of  the 
Third  Edition  and  all  of  its  updates  are 
also  available  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield,  VA 
22161,  (703)  605-6000  or  (800)  553- 
6847.  In  addition,  a  CD-ROM  version  of 
SW-846,  Third  Edition,  as  amended  by 
Updates  I  through  m  is  available  from 
NTIS  (PB97-501928).  In  the  future,  tlje 
CD-ROM  will  be  updated  by  NTIS  to 
include  additional  updates,  including 
Update  mA. 

An  electronic  version  of  Method  1664 
and  Method  9071B  are  also  available  via 
the  Internet  at  http://www.epa.gov/OST. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  Method  1664  and 
its  use  in  Clean  Water  Act  programs, 
contact  Maria  Gomez-Taylor, 
Engineering  and  Analysis  Division 
(4303).  USEPA  Office  of  Science  and 
Technology,  401  M  Street.  SW. 
Washington,  DC  20460,  or  call  (202) 
260-1639.  For  information  regarding 
Update  UIA  and  the  use  of  Method  1664 
in  the  Re8oiux:e  Conservation  And 
Recovery  Act  programs,  contact  Gail 
Hansen,  Office  of  Solid  Waste  (5307W), 
USEPA,  401  M  Street,  SW,  Washington. 
DC  20460,  or  call  (703)  308-8855. 
SUPPLEMENTARY  tlFORMATKW: 

Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States, 
Territories  and  Tribes  authorized  to 
implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  issue  permits  that  comply  with 
the  technology-based  and  water  quality- . 
based  requirements  of  the  Clean  Water 
Act.  In  doing  so,  the  NPDES  permitting 
authority,  including  authorized  States, 


Territories,  and  Tribes,  make  a  number 
of  discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and,  in 
many  cases,  limited  in  permits.  If  EPA 
has  "approved"  standardized  testing 
procedures  (i.e.,  promulgated  through 
.  rulemaking)  for  a  given  pollutant,  the 
NPDES  permit  must  include  one  of  the 
approved  testing  procedures  or  an 
approved  alternate  test  procedlire. 
"Therefore,  entities  with  NPDES  permits 
could  be  affected  by  the  standardization 
of  testing  procedures  in  this  rulemaking. 
These  entities  may  be  affected  because 
NPDES  permits  may  incorporate  the 
standardized  testing  procedure 
approved  for  use  in  today's  rulemaking. 
In  addition,  when  a  State,  Territory,  or 
authorized  Tribe  provides  certification 
of  federal  licenses  imdm  Clean  Water 
Act  section  401,  States,  Territories  and 
Tribes  are  directed  to  use  the 
standardized  testing  procedures.  Under 
the  RCRA  program,  this  method  may  be 
required  as  part  of  a  hazardous  waste 
delisting  petition.  Categories  and 
entities  that  may  ultimately  be  affected 
include: 


Category 


Re- 
gional, 
State 
and 
Terri- 
torial 
Gov- 
ern- 
ments 
and 
Indian 
Tribes. 

Industry 

Munid- 
palltles. 


Examples  of  potentially  regulated 
entities 


States,  Territories,  and  Tribes  au- 
ttiorized  to  administer  the 
NPDES  pemiitting  program; 
States,  Territories,  and  Tribes 
providing  certification  under 
Clean  Water  Act  section  401; 
Governmental  NPDES  permit- 
tees; Regional  and  State  offices 
implementing  delisting  petitions. 


Industrial      NPDES      permittees; 

delisting  petitioners. 
Put)lidy-owned    treatment    worics 

with  NPDES  permits. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTAC1'  section. 

Outline  of  Preamble 
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A.  Regulatory  Background 

B.  Data  Gathering 

1.  EPA's  Freon  Replacement  Studies 

2.  Water  Pollution  Performance  Evaluation 
Data 

3.  Data  Received  from  Conunenters 
in.  Explanation  of  Today's  Action 

A.  Application  of  Method  1664  in  Clean 
Water  Act  Program 

1.  General  Use 

2.  Search  for  Other  Uses  of  CFCs  in  Clean 
Water  Act  Program 

B.  Application  of  Method  1664  in  Resource 
Conservation  and  Recovery  Act  Program 

C.  Use  of  Solid-phase  Extraction  (SPE) 

D.  Differences  in  Results  Produced  by 
CFC-113  and  n-Hexane  and 
Determinations  of  Compliance 

IV.  Timing  of  Required  Use  of  Method  1664 

and  Phaseout  of  Use  of  CFC-113 

V.  Improvements  and  Changes  to  Method 

1664  Since  Proposal 

A.  Names  and  Name  Changes 

1.  Oil  and  Grease 

2.  Non-polar  Material 

B.  Other  Changes  and  Improvements 

1.  Changes  to  Quality  Control 

2.  Miscellaneous  Changes  and 
Improvements 

VI.  Public  Participation  and  Response  to 

Comments 

A.  Regulatory  Issues 

B.  Health  and  Safety  Concerns 

C.  Economic  Concerns 

D.  Solid-phase  Extraction  (SPE) 

1.  Comments  Supporting  Use  of  SPE 

2.  Comments  Expressing  Concern  About 
the  Use  of  SPE 

E.  Grace  period  for  CFC-113 

F.  Use  of  Silica-gel  Treated  n-Hexane 
Extractable  Material  Procedure 

G.  Detection  and  Quantitation 
H.  Matrix  Effects 

I.  Method  Modifications 

J.  Matrix  Spike/Matrix  Spike  Duplicate 

K.  Precision  and  Recovery 

L.  Differences  in  Results  Produced  by  n- 

Hexane  and  CFC-113 
M.  Method  Validation  and  QC  Acceptance 

Criteria 
N.  Quality  Control 

0.  Sample  Collection  and  Preservation 
P.  Miscellaneous  Issues 

Vn.  Regulatory  Requirements 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Reform  Act 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  13045 
H.  Executive  Order  12805 

1.  Executive  Order  13084 

I.  Authorities 

A.  Clean  Water  Act 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  301,  304,  and  501(a)  of  the 
Clean  Water  Act  (CWA),  33  U.S.C.  1311, 
1314(h),  1361(a). 


B.  Resource  Conservation  and  Recovery 
Act 

These  regidations  are  being 
promulgated  under  the  authority  of 
sections  1006,  2002(a),  3001-3007, 
3010,  3013-3018,  and  7004  of  the  Solid 
Waste  Disposal  Act  (SWDA),  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended  (42  U.S.C.  6905.  6912(a), 
6921-6927,  6930,  6934-6930,  and 
6974). 

C.  Clean  Air  Act  Amendments  of  1990 

These  regidations  are  consistent  with 
intent  of  sections  604,  606,  and  608  of 
the  1990  Clean  Air  Act  Amendments 
(CAAA)  to  phase  out  production  of 
Class  I  CFCs  and  reduce  use  and 
emissions  of  Class  I  CFCs  to  the  lowest 
achievable  level,  and  vvrith  section  613 
of  CAAA  to  reduce  the  Federal 
procurement  of  products  and  services 
that  employ  CFCs. 

n.  Background  and  History 

A.  Regulatory  Background 

This  final  rule  affects  regulations 
implementing  analytical  methods  imder 
the  Clean  Water  Act  and  the  Resource 
Conservation  and  Recovery  Act.  This 
final  rule  supports,  in  part,  EPA's 
Stratospheric  Ozone  Protection  Program 
in  the  Office  of  Air  and  Radiation 
(OAR).  The  regulatory  background  for 
each  of  these  programs  is  not  given  in 
detail  in  this  rule;  rather,  pertinent 
proposals  and  rules  are  referenced,  as 
follows: 

EPA  provided  a  history  of  analytical 
methods  under  40  CFR  part  136  on 
February  7, 1991  (56  FR  5090)  in  the 
proposal  of  EPA  Method  1613.  The 
Agency  presented  a  brief  background  on 
the  use  of  analytical  methods  as  support 
for  effluent  limitations,  permit 
applications,  and  compliance 
monitoring,  and  a  brief  description  of 
the  alternate  test  procedure  program 
(ATP)  in  the  proposal  of  several  new  40 
CFR  part  136  methods  on  October  18, 
1995  (60  FR  53988).  The  details  of 
Method  1664  and  issues  surrounding  its 
use  were  given  at  proposal  on  January 
23, 1996  (61  FR  1730). 

The  EPA  Office  of  Solid  Waste  gave 
a  brief  description  of  the  regulatory 
framework  for  SW-846  methods  in  a 
final  rule  promulgating  the  third  update 
to  the  SW-846  methods  on  June  13, 
1997  (62  FR  32452).  Method  1664  is 
approved  as  "guidance"  under  the 
RCRA  programs  (see  Section  III.B.). 
Other  methods  may  be  used  imder  the 
conditions  stated  in  the  RCRA 
regulations  (see  40  CFR  part  268). 

The  regulatory  background  for 
development  of  effluent  guidefines  and 


standards  is  given  in  proposed  and  final 
rules  for  these  guidelines  and  standards. 
See,  for  example,  Section  IE  of  the  final 
rule  for  the  Coastal  Subcategory  of  Oil 
and  Gas  Extraction  promulgated  on 
December  16, 1996  (61  FR  66086). 
The  backgroimd  and  history  of 
applicability  of  EPA's  Stratospheric 
Ozone  Protection  Program  to  analytical 
methods  requiring  use  of  CFCs  in  EPA's 
CWA  programs  was  given  in  a  proposal 
for  an  earlier  EPA  method  for 
determination  of  oil  and  grease  on  July 
3, 1991  (56  FR  30519).  The  Montreal 
Protocol  and  Section  604  of  the  Clean 
Air  Act  Amendments  of  1990  impose 
limits  on  the  production  and 
consumption  of  certain  ozone-depleting 
substances  including  CFC-113  (see  40 
CFR  part  82). 

B.  Data  Gathering 

Data  gathered  to  support  today's  final 
rule  were  Freon  replacement  studies 
and  other  data  gathered  prior  to 
proposal,  data  collected  in  EPA's  Water 
Pollution  (WP)  Performance  Evaluation 
(PE)  Study  038,  and  data  received  from 
conunenters. 

1.  EPA's  Freon  Replacement  Studies 

EPA  summarized  details  of  EPA 
studies  that  support  today's  final  rule  at 
proposal  (see  61  FR  1730)  and  presented 
information  in  reports  of  EPA's  Phase  I 
Freon  Replacement  Study  (EPA-821-R- 
93-011),  Phase  U  Freon  Replacement 
Study  (EPA-82O-R-95-O03),  and 
Method  Validation  Study  (821-R-95- 
036).  These  reports  are  included  in  the 
Water  Docket  for  the  proposed  rule. 

2.  Water  Pollution  Performance 
Evaluation  Data 

EPA  has  collected  data  on  the 
performance  of  laboratories  conducting 
routine  analyses  of  wastewaters  through 
water  pollution  performance  evaluation 
(PE)  studies.  For  water  pollution  PE 
study  038  conducted  in  late  calendar 
year  1997,  EPA  accepted  data  from 
laboratories  determining  oil  and  grease 
using  either  CFC-113  or  n-hexane.  The 
results  of  this  study  are  summarized  in 
Table  1  and  show  that,  for  this  study, 
CFC-113  and  n-hexane  extracted 
identical  average  amoimts  of  oil  and 
grease. 

Table  1  .—Results  of  Performance 
Evaluation  Study  038  for  De- 
termination OF  Oil  and  Grease 


Solvent 

Number 
of  sam- 
ples 

Mean 
(mg/L) 

Stand- 
ard devi- 
ation 

CFC-113  .... 
n-hexane 

1,101 
353 

n.4 

11.4 

2.1 
2.4 
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3.  Data  Received  From  Commenters 

As  detailed  in  other  sections  of  this 
preamble  and  in  the  detailed  comments 
and  responses  included  in  the  Docket, 
EPA  utilized  data  submitted  in  response 
to  the  proposal  of  Method  1664  for 
improvements  included  in  the  version 
of  Method  1664  being  approved  for  use 
today.  All  comments  are  included  in  the 
Water  Docket. 

m.  Explanation  of  Today's  Action 

Today's  final  rule  approves  Method 
1664  determination  of  n-hexane 
extractable  material  (HEM;  oil  and 
grease)  and  silica-gel  treated  n-hexane 
extractable  material  (SGT-HEM;  non- 
polar  material)  in  EPA's  CWA  and 
RCRA  programs.  Today's  action  has  an 
economic  benefit  to  regidated  entities 
measuring  oil  and  grease  and  non-polar 
material  (NPM)  in  that  the  cost  of  CFC- 
113  is  considerably  greater  than  the  cost 
of  n-hexane  as  a  result  of  the  production 
phase-out  of  CFCs  and  increased  tariffs 
on  their  use.  The  costs  for  CFCs  being 
phased  out  can  be  expected  to  rise  as 
production  ceases  and  tariffs  increase 
further.  Because  n-hexane  is  a  product 
of  oil  refining  on  a  large  scale,  the 
impact  of  the  additional  demand  for  n- 
hexane  is  expected  to  be  insignificant. 
As  pointed  out  by  commenters, 
however,  laboratory  use  of  CFC-113  was 
small  in  comparison  to  other  uses. 
Indeed,  many  commenters  claimed  that 
because  of  safety  problems  and  the 
disparity  in  results  produced  by  use  of 
CFC-113  vs.  n-hexane,  use  of  CFC-113 
should  be  continued  indefinitely.  Based 
on  these  comments  and  an  extension  of 
the  laboratory  use  exemption  to  2005, 
EPA  has  decided  to  allow  continued  use 
of  methods  that  use  CFC-113  and  to 
approve  use  of  Method  1664  for  those 
regulated  entities  that  desire  to  switch 
to  use  of  n-hexane. 

A.  Application  of  Method  1664  in  EPA's 
Clean  Water  Act  Programs 

1.  General  Use 

Method  1664  will  be  used  in  EPA's 
wastewater  program  for  regidation 
development,  permit  applications,  and 
compliance  monitoring.  More  than  600 
industrial  subcategories  are  regulated 
under  Clean  Water  Act  pollution  control 
programs  (see  the  rules  for  these 
industrial  subcategories  at  40  CFR  parts 
400-510).  Nearly  all  of  these  regulations 
contain  nationwide  effluent  guidelines 
and  standards  limiting  the  amount  of  oil 
and  grease  that  may  be  discharged  from 
facilities  in  these  subcategories.  EPA 
estimates  that  more  that  10,000  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  contain  a  limit  for  oil 
and  grease,  potentially  necessitating  an 


estimated  minimum  of  25,000 
measiu^ments  annually. 

2.  Search  for  Other  Uses  of  CFCs  in 
Clean  Water  Act  Program 

EPA  performed  computerized  string 
searches  of  40  CFR  parts  100-149,  and 
of  Subchapter  N,  "Effluent  Guidelines 
and  Standards,"  at  40  CFR  parts  400- 
500  for  "TPH",  "Freon-113",  "CFC- 
113",  "chlorofluoro",  "413.1",  and 
related  terms  in  an  attempt  to  locate 
references  to  CFC-113  and  Method 
413.1  for  determination  of  oil  and 
grease.  EPA  could  find  no  references 
other  than  in  40  CFR  part  136  and  to  the 
procedure  for  petroleium  hydrocarbons 
in  the  Coil  Coating  standards  at  40  CFR 
465.03(c).  EPA  intends  to  consider 
allowing  use  of  Method  1664  through 
subsequent  rulemaking  for  the  Coil 
Coating  Point  Source  Category. 

B.  Application  of  Method  1664  in 
Resource  Conservation  and  Recovery 
Act  Program 

Analytical  methods  found  acceptable 
for  testing  imder  Subtitle  C  of  RCRA  are 
contained  in  OSW  publication  SW-846, 
Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods.  Use 
of  some  of  these  methods  is  required  by 
some  of  the  hazardous  waste  regulations 
under  Subtitle  C  of  RCRA.  In  other 
situations,  SW-846  functions  as  a 
guidance  docimient  setting  forth 
acceptable,  although  not  required, 
methods  to  be  implemented  by  the  user, 
as  appropriate,  in  satisfying  RCRA- 
related  sampling  and  analysis 
requirements.  As  of  Update  III  to  SW- 
846,  the  two  SW-846  methods  for 
determination  of  oil  and  grease  have 
been  Method  9070  for  waters  and 
aqueous  wastes,  and  Method  9071A  for 
solid  and  semi-solid  material  such  as 
soil,  sediment,  and  sludge.  Method  9070 
is  virtually  identical  to  presently 
approved  CWA  methods  for 
determination  of  oil  and  grease.  Method 
9071 A  employs  drying  of  the  sample 
with  magnesium  sulfate  and  Soxhlet ' 
extraction  with  CFC-113  for  the 
determination.  These  methods  are  not 
specifically  required  by  any  RCRA 
regulation,  although  they  can  be 
required  as  part  of  a  hazardous  waste 
de-listing  demonstration. 

In  today's  final  rule,  SW-846  is  being 
amended  further  to  delete  Method  9070 
and  to  include  revised  Method  9071B  as 
Update  IIIA.  Specifically,  Method  9071B 
addresses  the  use  of  n-hexane  instead  of 
CFC-113  as  the  extraction  solvent,  in  a 
manner  consistent  with  the  use  of  n- 
hexane  in  Method  1664.  In  addition,  in 
place  of  Method  9070,  which  uses  CFC- 
113  as  the  extraction  solvent  in  the 
testing  of  waters  and  aqueous  wastes. 


the  Agency  is  incorporating  by  reference 
Method  1664  in  the  RCRA  regulations. 
As  part  of  Update  IIIA,  SW-846  refers 
the  regulated  commimity  to  Method 
1664  for  testing  previously  conducted 
using  Method  9070. 

EPA  compared  results  of  Soxhlet 
extraction  of  solids  and  sludges  with 
various  solvents,  including  CTC-llS 
and  n-hexane,  in  the  Phase  I  Freon 
Replacement  Study  (EPA-821-R-93- 
011).  Results  of  this  study  showed  that, 
as  with  testing  of  waters  which  was 
described  in  die  Phase  I  study  report 
that  was  included  in  the  Docket  at 
proposal,  CFC-113  and  n-hexane  extract 
different  amoimts  of  material.  However, 
for  petroleum-based  samples,  the 
amoimt  of  material  extracted  by  CFC- 
113  and  n-hexane  was  not  significantly 
different.  This  is  the  same  conclusion 
that  was  reached  regarding  extraction  of 
waters.  As  a  result,  and  for  the  other 
reasons  allowing  use  of  Method  1664 
detailed  at  proposal  and  in  other 
sections  of  this  preamble  as  supported 
by  the  information  contained  in  the 
Water  Docket,  EPA  believes  that 
changes  to  SW-846  as  a  result  of  Update 
niA,  i.e.,  the  use  of  Method  1664  in 
place  of  Method  9070  and  the  addition 
of  Method  9071B  to  SW-846,  are 
appropriate  and  logical  outgrowths  of 
the  Agency's  efforts  to  reduce 
dependency  on  the  use  of  CFCs. 

C.  Use  of  Solid-Phase  Extraction  (SPE) 

SPE  uses  a  cartridge  or  disk  for 
removal  of  the  oil  and  grease  from  the 
sample.  A  detailed  description  of  the 
SPE  technique  was  provided  at  proposal 
(61  FR  1730).  Even  prior  to  proposd  of 
Method  1664,  vendors  of  SPE  devices 
had  requested  that  SPE  be  an  allowed 
technique  in  the  Method.  Proposed 
Method  1664  allowed  use  of  SPE,  but 
required  a  demonstration  that  SPE 
produced  results  equivalent  to  results 
produced  by  the  separatory  funnel 
liquid-liquid  extraction  technique  (LLE) 
written  in  Method  1664.  Vendors  and 
other  commenters  objected  to  this 
requirement,  claiming  that  SPE 
provided  sufficient  advantages  in 
solvent  reduction,  reduced  analysis 
time,  reduced  emulsion  formation,  and 
other  advantages  so  that  its  use  should 
be  allowed  without  prior  demonstration 
of  equivalency.  EPA  discussed  the  issue 
extensively  at  proposal  and  in  public 
workshops  and  meetings,  and 
specifically  solicited  data  demonstrating 
equivalency  of  residts  produced  by  SPE 
and  LLE.  Data  received  were  mixed, 
with  some  data  demonstrating  that 
results  produced  are  equivalent  and 
other  data  demonstrating  that  results 
produced  are  significantly  different. 
EPA  reopened  the  comment  period  (61 


26318 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


PR  26149)  to  allow  submission  of 
further  data,  and  EPA  provided  a  notice 
of  availability  (62  PR  51621)  of  these 
and  other  data  so  that  EPA  could 
consider  these  data  for  today's  final 
rule. 

Discussions  of  the  detailed  issues  on 
SPE  are  simunarized  in  Section  VI  of 
this  preamble  and  given  in  the  detailed 
comments  and  responses  included  in 
the  Docket.  Based  on  comments 
received  and  supporting  data,  EPA  is 
allowing  the  use  of  SPE  in  the  version 
of  Method  1664  being  approved  today 
without  a  prior  demonstration  of 
equivalency.  However,  EPA  has  added  a 
note  at  the  beginning  of  the  extraction 
procedure  (Section  11.3)  in  Method 
1664  to  indicate  that  it  is  the  discharger/ 
generator's  responsibility  to  assure  that 
the  results  produced  are  equivalent.  If 
there  is  doubt  about  this  equivalency, 
liquid/liquid  extraction  is  definitive  for 
the  measurement. 

EPA  also  acknowledges  that  if  a 
Region,  State,  or  other  permitting 
authority  has  concerns  about  the 
difference  in  results  produced  by  SPE 
and  LLE,  that  authority  may  specify  in 
the  permit  the  use  of  one  of  the  two 
techniques. 

D.  Differences  in  Results  Produced  by 
CFC-1 13  and  n-Hexane  and 
Determinations  of  Compliance 

Since  EPA  aimounced  results  of  the 
Phase  I  Freon  Replacement  Study  in 
1993,  several  commenters  expressed 
concerns  about  the  impact  of  differences 
resulting  from  substitution  of  CFC-1 13 
with  n-hexane  on  determinations  of 
compliance  imder  the  NPDES  program 
and  pretreatment  programs.  EPA 
disciissed  this  issue  at  proposal  (61  FR 
1730;  January  23, 1996),  and  discussed 
the  issue  in  workshops,  conferences, 
and  seminars  between  proposal  and 
development  of  today's  final  rule. 

After  proposal,  EPA  received 
numerous  requests  from  States  and  EPA 
Regions  for  guidance  on  implementation 
of  Method  1664.  On  July  9, 1996,  EPA 
issued  guidance  to  Pretreatment 
Coordinators  and  Regional  NPDES 
Contacts.  A  copy  of  the  memorandum  is 
included  in  the  Docket  for  today's  final 
rule.  In  part,  this  memorandum  states 
the  following: 

"EPA  acknowledges  that,  due  to  the 
diverse  nature  of  discharges,  there  may  be 
instances  in  wiiich  n-hexane  will  extract  an 
amount  of  oil  and  grease  greater  or  less  than 
the  amount  extracted  by  Freon-113.  If  these 
instances  affect  compliance,  the  permitting 
authority  may  wish  to  consider  establishing 
a  conversion  factor,  multiplier,  or  divisor  to 
account  for  these  differences  in  the  permit. 
EPA  emphasizes  that  few,  if  any,  instances 
will  likely  be  found  in  which  the  differences 


affect  compliance  and,  therefore,  urges  direct 
substitution  of  the  presently  approved 
methods  with  Method  1664  when  the  date  of 
substitution  is  announced  in  the  Federal 
Register." 

By  today's  final  rule,  EPA  still 
believes  that  the  approach  outlined  in 
the  memorandum  appropriately 
accommodates  any  significant 
discrepancies  that  could  arise  in 
determining  compliance  with 
limitations  or  standards  for  oil  and 
grease  using  the  new  method.  Based  on 
the  results  fitim  the  Freon  Replacement 
Studies,  EPA  found  that,  on  average,  n- 
hexane  extracted  approximately  96%  of 
the  material  extracted  using  CFC-1 13. 
Therefore,  while  there  may  be  some 
effluent  matrices  where  n-hexane  will 
extract  more  material  than  CFC-1 13,  on 
the  whole,  most  dischargers  would  have 
little  risk  of  a  determination  of  non- 
compliance with  existing  limits.  The 
slighdy  smaller  amoimt  of  oil  and  grease 
extracted  by  n-hexane  (96%  versus 
100%  by  CFC-1 13)  is  not  statistically 
significant  because  errors  in  oil  and 
grease  measurement  are  in  the  order  of 
10  percent  relative  standard  deviation. 
A  coarse  estimate  of  95%  confidence 
limits  around  the  96%  recovery  by  n- 
hexane  is  96  plus  or  minus  20%,  or  the 
true  difference  lies  somewhere  between 
76-116%.  This  encompasses  100%  or 
no  difference.  Given  the  lack  of 
significance  of  the  4%  difference,  the 
measurement  error  that  would  be 
encountered  in  the  side-by-side 
comparison  (estimated  at  10%  for  each 
measurement),  the  potentially 
significant  cost  of  a  side-by-side 
comparison  with  each  discharge  and  die 
low  anticipated  likelihood  that  a 
significant  difference  would  be  foimd 
(based  on  EPA's  studies),  EPA  does  not 
recommend  a  side-by-side  comparison 
for  each  discharge.  Instead,  EPA 
continues  to  recommend  a  direct 
replacement  of  the  approved  Freon 
methods  with  Method  1664. 

However,  to  accommodate  regiUated 
entities  concerned  about  differences 
produced,  EPA  is  not  withdrawing 
approved  use  of  methods  employing 
CFC-1 13,  a  Class  I  ozone  depleting 
substance.  If  a  discharger/industrial  user 
has  concerns  about  measuring  oil  and 
grease,  the  discharger/industrial  user 
may  choose  to  perform  a  side-by-side 
comparison  of  Method  1664  and  any  of 
the  approved  methods  that  it  previously 
used  to  measure  compliance  with  the 
limitation  or  standard  for  oil  and  grease. 
For  the  side-by-side  comparison,  EPA 
suggests,  at  a  minimum,  analysis  of 
three  replicates  of  each  sample  by  each 
method  on  any  seven  days  over  a 
minimum  30-day  period,  for  a  total  of 
42  analyses  (21  by  the  previously  used 


method  and  21  by  Method  1664).  For 
this  side-by-side  comparison  the 
laboratory  should  use  the  T.I.F 
procedure  (not  the  optional  SPE 
procedure)  in  Method  1664  because  of 
the  possible  confoimding  of  results  that 
could  occur  when  two  variables  (SPE 
and  the  solvent)  are  changed 
simultaneously.  EPA  suggests  that  all 
six  results  associated  with  any  resiUt 
less  than  the  TninimiiTn  level  (<:ML]  not 
be  used  in  the  comparison  because  it  is 
desirable  to  have  actual  measured 
values  to  test  equivalraicy  of  resiUts 
using  the  different  methods.  In  the  event 
that  a  test  result  less  than  the  ML  is 
obtained,  the  number  of  tests  should  be 
increased  to  provide  a  minimum  of 
seven  paired  triplicate  results  for  the 
comparison. 

Statistical  significance  should  be 
tested  according  to  procediu^s  for 
development  of  the  root-mean-square 
deviation  (RMSD)  detailed  in  EPA's 
Freon  Replacement  Study  reports  using 
results  obtained  with  CFC-1 13  as  the 
reference.  U  the  RMSD  is  within  the 
acceptance  limit,  the  results  obtained 
using  the  different  methods  are 
equivalent. 

IV.  Timing  of  Required  Use  of  I^fethod 
1664  and  Phaseout  of  Use  of  CFC-113 

EPA  proposed  to  withdraw  approved 
use  of  previously  approved  methods 
and  require  use  of  Method  1664  on  a 
date  exactly  six  months  after  the  date  of 
publication  of  a  final  rule.  This  time  lag 
was  to  allow  for  existing  supplies  of 
CFC-113  to  be  used,  for  laboratories  to 
become  familiar  with  Method  1664,  and 
for  dischargers/generators/industrial 
users  and  regulatory  authorities  to 
determine  if  a  conversion  factor  based 
on  a  difference  in  the  amount  of 
material  extracted  is  appropriate. 
Commenters  suggested  alternate  dates 
for  withdrawal,  ranging  between 
"immediate  withdrawal  of  presently 
approved  methods"  and  "continue  use 
of  CI'G-113  methods  indefinitely"  (see 
Section  VI  below  and  the  detailed 
comments  and  responses  in  the  Docket 
for  today's  final  rule}.  To  accommodate 
regulated  entities'  concern  that  the 
requirement  to  change  from  CFC-based 
methods  to  Method  1664  could  result  in 
non-compliance,  and  based  on  an 
extension  of  the  time  for  laboratory  use 
of  CFC-113  to  2005,  EPA  has  decided  to 
approve  use  of  Method  1664  but  not 
vrithdraw  approved  use  of  the  CFC- 
based  methods. 

EPA  strongly  encourages  dischargers/ 
generators/industrial  users  to  substitute 
use  of  Method  1664  begiiming  on  the 
effective  date  of  today's  rulemaking 
rather  than  awaiting  reissiiance  of  the 
existing  permit  that  currently  reqiiiies 
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use  of  a  CFC-113  method.  Also,  instead 
of  awaiting  permit  reissuance,  EPA 
encourages  prompt  modification  of  the 
existing  permit  to  specify  the  use  of 
Method  1664.  To  accommodate  those 
permittees  wishing  to  use  Method  1664 
once  today's  rule  becomes  effective  and 
to  expedite  reduction  in  CFC-113  use, 
EPA  will  exercise  enforcement 
discretion  with  respect  to  the  method 
used  for  compliance.  This  enforcement 
discretion  does  not  extend,  however,  to 
liability  for  any  vic^ation  of  a  permit 
limitation  or  condition,  including  the 
oil  and  grease  limitation,  only  to  a 
requirement  to  use  a  CFC-113  method 
to  determine  compliance  or  non- 
compliance. If  non-compliance  results 
from  the  use  Method  1664,  the 
permitting  authority  may  establish  a 
conversion  factor,  as  detailed  earlier  in 
this  preamble. 

V.  Improvements  and  Changes  to 
Method  1664  Since  Proposal 

The  Agency  has  revised  Method  1664 
("Method  1664,  Revision  A")  to  indicate 
that  it  is  different  from  previous 
versions.  The  significant  changes 
resulting  in  this  revision  are  the  change 
of  name  firom  "total  petroleiun 
hydrocarbons"  to  "non-polar  material," 
the  change  of  the  status  of  the  matrix 
spike  duplicate  (MSD)  from  a 
requirement  to  a  suggestion,  the  change 
of  an  analytical  batch  to  a  maximum  of 
20  samples,  and  the  allowed  use  of 
solid-phase  extraction  (SPE)  without  a 
demonstration  of  equivalency. 

A.  Names  and  Name  Changes 

Confusion  of  the  names  used  for  the 
analjrtes  determined  by  Method  1664 
prompted  EPA  to  examine  these  names. 
As  a  result,  the  name  "n-hexane 
extractable  material"  (HEM)  has  been 
retained  to  be  synonymous  with  "oil 
and  grease,"  but  the  name  "total 
petroleum  hydrocarbons  (TPH)"  has 
been  dropped  in  favor  of  "non-polar 
material"  (NPM)  to  indicate  "silica-gel 
treated  n-hexane  extractable  material" 
(SGT-HEM),  as  detailed  below. 

1.  Oil  and  Grease' 

The  EPA  Administrator  designated 
"oil  and  grease"  as  a  conventional 
pollutant  imder  the  Clean  Water  Act 
(see  40  CFR  401.16).  Oil  and  grease 
consists  of  those  chemical  substances 
extracted  from  water  or  wastes  using  a 
solvent.  The  nature  of  the  substances 
extracted  are  determined  by  the 
extracting  solvent  and  the  extraction 
technique.  Both  CFC-113  and  n-hexane 
extract  many  pure  materials  at  nearly 
100  percent  efficiency.  When  mixtures 
of  substances  that  typically  occur  in 
complex  wastewater  discharges  and  in 


complex  solid  and  semi-solid  wastes  are 
present,  the  two  solvents  may  extract 
different  amounts  of  material.  For  most 
wastes  and  wastewaters,  materials 
commonly  extracted  are  relatively  non- 
volatile hydrocarbons,  vegetable  oils, 
animal  fats,  waxes,  soaps,  greases,  and 
related  materials.  Because  the  natvue 
and  amount  of  material  extracted  is 
defined  by  the  solvent  and,  to  a  lesser 
degree,  by  the  details  of  the  procedure 
used  for  extraction,  EPA  uses  the  term 
"method-defined  analyte"  to  identify  oil 
and  grease. 

Today's  final  nUe  approves  use  of 
Revision  A  of  EPA  Method  1664:  n- 
Hexane  Extractable  Material  (HEM;  Oil 
and  Grease)  and  Silica-gel  Treated  n- 
Hexane  Extractable  Material  (SGT- 
HEM;  Non-polar  Material)  by  Extraction 
and  Gravimetry,  in  which  n-hexane  is 
used  as  the  extracting  solvent,  in 
addition  to  currenUy  approved  methods 
in  which  CFC-113  is  used  as  the 
extracting  solvent.  The  name  "n-hexane 
extractable  material"  (HEM)  reflects  that 
it  is  the  material  extracted  by  normal 
hexane  (n-hexane)  that  is  being 
measured  using  Method  1664.  The 
common  name  "oil  and  grease"  is  being 
retained  because  of  its  familiarity  to  the 
anal)rtical  community. 

2.  Non-Polar  Material 

At  proposal,  EPA  used  the  term  "total 
petroleum  hydrocarbons"  (TPH)  to 
designate  the  substances  that  remain 
after  n-hexane  extractable  material  is 
exposed  to  siUca  gel.  Use  of  the  term 
"total  petroleiun  hydrocarbons"  and  the 
abbreviation  TPH  was  confusing  to  the 
analytical  community  because  the  term 
is  used  in  other  analytical  methods  that 
measure  a  different  property  or  material, 
in  some  instances  by  a  different 
analytical  technique.  For  example,  EPA 
Method  418.1  and  Standard  Method 
5520  F  measure  polar  materials  termed 
"petroleiun  hydrocarbons"  using 
infrared  spectroscopy,  and  certain  SW- 
846  and  State  methods  measure  TPH  by 
gas  chromatography.  The  term  "non- 
polar  material"  (NPM)  was  chosen  for 
use  in  today's  version  of  Method  1664 
to  avoid  confusion  with  these  uses  of 
the  term  TPH. 

Silica  gel  has  the  property  that  it 
removes  "polar"  material.  Polar  material 
includes  aromatic  compounds  (those 
containing  one  or  more  benzene  rings), 
imsatiu^ted  compoimds  (those 
containing  one  or  more  double  bonds), 
and  compounds  containing  atoms  other 
thanxarbon  and  hydrogen  (e.g., 
chlorine,  oxygen,  nitrogen,  sulfur),  and 
other  compoimds.  Polar  material  also 
includes  aromatic,  phenolic,  and 
heterocyclic  compounds  in  petroleum 
and  petroleum  products,  soaps,  and 


animal  fats.  SiUca  gel  adsorbs  these 
polar  materials,  so  the  material  that 
remains  is  "non-polar  material."  Non- 
polar  material  contains  straight  and 
branched  chain  hydrocarbons  (aliphatic 
hydrocarbons)  and  other  chemical 
substances  in  which  there  are  either  no 
mixture  of  atoms  of  different  types 
(hetero-atoms;  e.g.,  chlorine,  oxygen, 
nitrogen,  sulfur)  or  These  mixtures  are 
"balanced"  in  the  molecule.  For 
example,  the  pollutant 
hexadiloroethane,  although  containing 
chlorine  atoms,  does  not  exhibit 
sufficient  polarity  to  be  adsorbed  by 
silica  gel.  As  with  HEM,  the  exact 
nature  and  amount  of  substances  that 
will  be  adsorbed  by  silica  gel  is  defined 
by  the  adsorption  process.  Therefore,  as 
vrith  oil  and  grease  (HEM),  SGT-HEM 
(NPM)  is  a  "method-defined  analyte." 

B.  Other  Changes  and  Improvements 

1.  Changes  to  QuaUty  Control  (QC) 

EPA  has  made  two  changes  to  the  QC 
in  Method  1664  in  response  to 
comments  that  the  QC  was  onerous  to 
laboratories:  (1)  the  requirement  for  a 
matrix  spike  duplicate  (MSD)  has  been 
changed  to  a  suggestion;  and  (2)  the  size 
of  an  analytical  batch  has  been 
increased  to  a  maximum  of  20  samples. 
This  QC  is  consistent  with  the  QC  in 
methods  for  use  under  the  CWA  that  are 
published  at  40  CFR  part  136,  Appendix 
A.  These  methods  use  a  single  matrix 
spike  (termed  a  "QC  check  sample"  in 
those  methods)  to  evaluate  matrix 
effects  and  require  matrix  spikes  at  a 
minimum  fi«quency  of  five  percent  (1  in 
20)  of  samples  from  a  given  discharge/ 
waste  stream.  The  on-going  precision 
and  recovery  (OPR)  sample  and  blank 
are  also  at  a  minimum  frequency  of  five 
percent  (1  in  20).  For  those  laboratories 
wishing  to  evaluate  precision  with  each 
anal)rtical  batch,  an  MSD  is  suggested 
but  not  required. 

2.  Miscellaneous  Changes  and 
Improvements 

Nearly  all  of  the  other  improvements 
to  Method  1664  are  minor  technical 
improvements  that  correct  or  clarify 
lai]^age  in  the  Method.  Most 
improvements  were  incorporated  in 
response  to  a  comment  or  comments. 
EPA  refers  readers  to  the  comments  and 
responses  detailed  in  the  Docket  for 
additional  information.  EPA  beUeves 
that  none  of  these  changes  or 
improvements  or  the  other  changes  and 
improvements  warrant  re-proposal  of 
Method  1664.  Miscellaneous  changes 
and  improvements  include: 

•  The  hexadecane/stearic  acid 
standard  solution  has  been  diluted  by  a 
fector  of  2  and  twice  as  much  standard 
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is  spiked  to  avoid  reported  precipitation 
problems  with  this  standard. 

•  Instructions  have  been  amplified  to 
rinse  all  glassware  surfaces  with  solvent 
after  transfer  of  sample  or  standards 
from  one  container  to  another  to  avoid 
reported  problems  that  sample  and 
standards  cannot  be  recovered 
quantitatively. 

•  Performance  data  from  EPA's 
validation  study  have  been  added  to 
Section  13. 

•  A  procedure  was  added  for  drying 
the  sample  to  constant  weight.  The 
procedme  was  provided  by  the 
American  Petroleum  Institute. 

•  The  section  on  safety  was  expanded 
to  address  in  greater  detail  personnel 
monitoring  and  the  hazards  of  handling 
n-hexane. 

•  A  requirement  was  added  that 
certain  pieces  of  equipment  such  as  the 
hot  plate,  centrifuge,  and  fume  hood  be 
specified  as  explosion  proof. 

•  The  QC  acceptance  criteria  have 
been  widened  based  on  EPA's 
validation  study. 

•  A  procedure  for  collecting  four  grab 
samples  over  the  course  of  a  day  for 
laboratory  compositing  was  added. 

•  The  term  "discharge"  was  defined 
to  be  consistent  with  the  words 
"discharge"  and  "matrix  type"  in  EPA's 
Streamlining  Initiative  proposed  on 
March  28, 1997  (62  FR  14976). 

•  A  suggestion  for  back-extraction 
was  added  to  aid  in  removal  of  salt  from 
extracts  of  produced  water  samples  to 
address  concerns  expressed  by  the 
American  Petroleiun  Institute. 

•  References  to  the  solvent  removal 
process  were  changed  from 
"evaporation"  to  "distillation"  to 
indicate  that  the  process  recovers  the 
solvent.  Similarly,  the  word  "waste" 
was  changed  to  "distillate"  to  preclude 
indications  that  the  distiUate  may  be 
hazardous  waste. 

•  Use  of  a  greater  amount  of  silica  gel 
is  now  allowed  so  that  greater  amounts 
of  polar  material  can  be  adsorbed  in  the 
SGT-HEM  procedure,  and  the  ratio  of 
amount  of  silica  gel  to  the  amount  HEM 
has  been  clarified. 

•  The  top-loading  analytical  balance 
and  centrifuge  are  made  optional 
because  they  may  not  be  needed. 

•  A  limit  has  been  placed  on  the 
amount  of  spiking  solution  that  may  be 
added  to  a  sample  for  the  matrix  spike 
and  matrix  spike  duplicate.  The  purpose 
of  adding  this  limit  is  to  preclude 
adding  large  amounts  of  acetone  to  the 
sample,  thus  possibly  allowing  the 
spiking  material  to  be  dissolved  in  the 
aqueous  phase  and  not  recovered  in  the 
extraction. 


VI.  Public  PartiGipation  and  Response 
to  Comments 

The  Agency  proposed  Method  1664 
for  use  on  January  23, 1996  (61  FR 
1730).  The  comment  period  at  proposal 
closed  on  March  25, 1996.  On  May  24, 
1996  (61  FR  26149),  EPA  reopened  the 
comment  period  for  the  purpose  of 
accepting  additional  data  and  inviting 
comments.  The  reopened  comment 
period  closed  on  July  23, 1996.  EPA 
continued  to  receive  data  and  comments 
after  the  close  of  the  reopened  comment 
period.  Because  EPA  desired  to  use 
some  of  these  data  to  support  the 
information  and  decisions  in  today's 
final  rule,  EPA  issued  a  notice  of  data 
availability  and  request  for  conunent  on 
October  2, 1997  (62  FR  51621).  The 
comment  period  on  the  notice  closed  on 
November  3, 1997. 

In  the' proposal  and  for  the  reopened 
comment  period,  EPA  solicited  data 
comparing  various  extraction  solvents, 
data  comparing  use  of  SPE  with  the  T.T.K 
procedures  in  Method  1664,  and 
comments  on  the  other  operational 
aspects  of  Method  1664.  EPA  is  pleased 
with  the  content  and  nature  of  the 
conunents  received.  Many  contained 
analytical  data  and/or  constructive 
comments  for  improvement  of  the 
Method.  As  a  result,  EPA  has  modified 
Method  1664,  where  appropriate,  to 
respond  to  commenters'  suggestions. 
Significant  comments  received  are 
siimmarized  below,  along  with  EPA's 
response.  To  the  extent  practicable,  the 
comments  have  been  categorized  by 
subject.  Detailed  comments  and  their 
accompanying  responses  are  included 
in  the  Docket  for  today's  final  rule. 

EPA  thanks  commenters  for  data  and 
constructive  suggestions  and  believes 
that  the  version  of  Method  1664  being 
promulgated  today  will  provide  reliable 
data  for  compliance  monitoring. 

A.  Regulatory  Issues 

Comment:  Oil  and  grease  is  not  a 
viable  parameter  for  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
compliance  and  there  is  no  objectivity 
in  permitting  with  an  empiricaUy  based 
method. 

Response:  Oil  and  grease  is  a 
conventional  pollutant  designated 
piu^uant  to  section  304(a)(4)  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA)  and  codified  at  40  CFR 
401.16,  and  therefore  must  be  monitored 
for  NPDES  compliance  under  an 
effluent  guideline  or  when  deemed 
appropriate  by  a  regulatory  authority. 

Comment:  As  with  Method  413.1, 
Method  1664  measures  non-oil  and 
grease  substances  such  as  surfactants, 
soaps,  and  emulsifiers  that  will  undidy 


subject  dischargers  to  continual 
permitting  and  compliance  difficulties. 
Response:  EPA  recognizes  that  it  may 
be  inappropriate  to  include  certain 
substances  in  the  determination  of  oil 
and  grease.  However,  discharges  of 
pollutants,  including  surfactants,  soaps, 
emulsifiers,  and  other  substances,  is 
prohibited  under  the  Clean  Water  Act 
unless  in  compliance  with  an  NPDES 
permit.  EPA  has  provided  the  SGT- 
HEM  (NPM)  procedure  in  Method  1664 
to  allow  development  of  effluent 
guidelines  and  in  permitting  situations 
for  those  instances  in  which  removal  of 
these  substances  is  appropriate,  and  to 
allow  a  regidatory  authority  to  specify    ■ 
measurement  of  SGT-HEM  for  • 
compliance  monitoring. 

B.  Health  and  Safety  Concerns 

Comment:  n-Hexane  is  a  safety  hazard 
compared  to  CFC-113.  n-Hexane  has  a 
flash  point  of  -  23''C  ( -  9  °F),  has 
explosive  limits  in  air  in  the  range  of 
1.2-6.9  percent,  and  poses  a  serious  fire 
risk  when  heated  or  exposed  to  flame. 
There  are  multiple  ignition  sources  in  a 
laboratory,  including  Bimsen  burners 
and  high  temperature  furnaces.  Method 
1664  should  be  performed  in  an 
explosion-proof  hood. 

Response:  EPA  agrees  that  n-hexane  is 
comparatively  more  hazardous  than 
CFC-113.  Proposed  EPA  Method  1664 
contained  explicit  precautions 
concerning  the  handling  of  n-hexane 
and  the  recommendation  that  material 
safety  data  sheets  (MSDSs)  be  made 
available  to  laboratory  personnel.  EPA 
also  included  references  to  information 
on  laboratory  safety.  EPA  has  expanded 
and  re-emphasized  these  precautions  in 
the  version  of  Method  1664  being 
approved  today. 

Comment:  EPA  needs  to  modify 
Method  1664  to  give  information  on  the 
toxicity  of  n-hexane  and  on  safety 
precautions  required  for  safe  handling 
and  storage.  n-Hexane  is  a  known 
neurotoxin. 

Response:  EPA  has  expanded  the 
section  on  safety  and  the  health  effects 
of  n-hexane  in  the  version  of  Method 
1664  beifig  approved  for  use  in  today's 
final  rule. 

C.  Economic  Concerns 

Comment:  Method  1664  is  more 
complicated  and  more  labor  intensive, 
requires  a  greater  analysis  time,  and  will 
be  more  expensive  to  practice. 

Response:  EPA  agrees  that  Method 
1664  will  require  a  somewhat  longer 
analysis  time  because  of  the  increase  in 
time  required  for  extraction,  n-hexane 
evaporation,  and  QC-  However, 
regulated  entities  and  their  laboratories 
will  benefit  from  lower  costs  for  the  n- 
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hexane  extraction  solvent  because  CFC- 
113  is  becoming  difficiilt  to  obtain  as 
well  as  expensive.  EPA  believes  that  any 
cost  increases  will  be  small  and  that  the 
benefit  outweighs  the  cost  because  it 
will  reduce  the  use  of  ozone-depleting 
chlorofluorocarbons,  thus  protecting  9ie 
Earth's  ozone  layer.  Further,  EPA  is  not 
withdrawing  allowed  use  of  methods 
that  employ  CFCs.  If  a  regulated  entity 
desires  to  continue  use  of  a  Freon-based 
method  for  economic  reasons,  the  entity 
may  continue  to  use  that  method. 

Comment:  Disadvantages  of  using  n- 
hexane  include:  the  lower  density  that 
causes  /i-hexane  to  float  on  the  water 
sample  making  extraction  more  difficult 
and  time  consuming  than  with  CFC-113 
that  sinks;  the  higher  water  solubility  of 
n-hexane  requiring  more  drying  agent  or 
use  of  phase-separation  paper;  the 
greater  tendency  to  form  emidsions  than 
CFC-113;  and  the  higher  boiling  point 
of  n-hexane  requiring  an  evaporation 
time  longer  than  30  minutes  at  85  °C. 

Response:  EPA  pointed  out  the 
disadvantages  of  the  use  of  n-hexane, 
including  some  of  the  disadvantages 
above,  when  EPA  Method  1664  was 
proposed.  None  of  these  disadvantages 
precludes  n-hexane  from  being  used  as 
the  extraction  solvent  in  Method  1664. 
Indeed,  and  as  pointed  out  by  a 
commenter,  n-hexane  was  used  as  the 
extraction  solvent  for  oil  and  grease 
prior  to  the  advent  of  CFC-113  in 
laboratories  that  were,  undoubtedly,  less 
well  eqmpped  to  handle  toxic  and 
flammable  substances.  Tests  performed 
to  date  using  n-hexane  in  Method  1664 
reveal  that  noqe  of  the  disadvantages 
prevent  use  of  this  solvent.  EPA  agrees 
that  the  techniques  in  Method  1664  and 
the  other  methods  that  the  Agency 
publishes  must  be  performed  carefully 
in  order  to  ensure  reliable  results. 

D.  Solid-phase  Extraction  (SPE) 

1.  Conunents  Supporting  Use  of  SPE 

Comment:  Many  commenters  stated 
that  SPE  should  be  a  standard  procedme 
in  Method  1664.  Some  suggested  that 
SPE  should  be  the  standard  procediue 
and  that  T.T.E  should  be  optional. 

Response:  EPA  believes  that  T.I.E 
should  remain  the  standard  procedure 
because,  except  for  a  change 
necessitated  by  the  change  from  CFC- 
113  to  n-hexane,  the  procedures  in 
Method  1664  are  virtually  identical  to 
procedures  in  existing  methods,  the 
equipment  used  is  the  same,  and 
because  n-hexane  with  T.T.F  produced 
results  closest  to  results  produced  by 
CFC-113  in  EPA's  Freon  replacement 
studies. 

Comment:  Method  1664,  as  proposed, 
requires  a  demonstration  of  equivalency 


of  SPE  and  other  method  modifications 
on  each  and  every  discharge.  This 
requirement  is  a  barrier  in  the  way  of 
laboratories  that  receive  samples  from 
different  sources  and  a  barrier  to  use  of 
innovative  technologies  on  a  national 
level.  EPA  should  allow  use  of  SPE  and 
other  modifications  without  this 
demonstration  or  should  allow 
nationwide  application  to  the  matrices 
for  which  applicability  has  been 
demonstrated. 

Response:  EPA  has  allowed  use  of 
SPE  without  a  required  demonstration 
of  equivalency  in  the  version  of  Method 
1664  approved  today.  However,  EPA 
has  added  a  note  to  Method  1664  that 
it  is  the  discharger's  responsibility  to 
assure  that  results  produced  are 
equivalent.  Nearly  all  permits  were 
developed  using  I.1.E  and  CFC-113. 
Method  1664  allows  the  use  of  SPE. 
However,  two  things  change  when  SPE 
is  used:  the  solvent  and  the  extraction 
technique.  EPA  is  concerned  that  this 
double  change  may  cause  a  discharger 
to  violate  a  permit  limit  simply  because 
the  resiUts  obtained  are  not  equivalent 
(i.e.,  SPE  may  produce  difierent  results). 
Therefore,  if  there  is  any  doubt  about 
SPE  with  n-hexane  producing  residts 
significantly  different  finm  results 
produced  by  LLE  with  n-hexane, 
dischargers  and  laboratories  shoidd 
perform  a  side-by-side  test  to 
demonstrate  that  equivalent  results  are 
produced. 

2.  Comments  Expressing  Concerns  about 
the  Use  of  SPE 

Comment:  ResiUts  produced  by  SPE 
and  T.T.E  are  not  equivalent. 
Comparisons  of  results  produced  by 
LLE,  SPE  cartridge,  and  SPE  disk  in  our 
laboratory  showed  statistically 
significant  differences  on  3  of  4 
discharges  tested.  Further,  infi^red  (TR) 
spectra  and  gas  chromatography  with  a 
flame  ionization  detector  (GC/FID) 
demonstrate  that  different  material  is 
being  extracted  by  each  of  the  extraction 
techniques. 

Response:  EPA  has  seen  data  that 
demonstrate  differences  and  other  data 
that  demonstrate  equivalence  in  results 
produced  by  LLE  and  SPE,  and  EPA  has 
decided,  based  on  comments  and  data 
received,  that  SPE  should  be  allowed  in 
the  version  of  Method  1664  approved 
today.  However,  EPA  has  added  the 
note  to  Method  1664  that,  although  SPE 
may  be  used,  it  is  the  discharger/ 
industrial  user's  responsibility  to  asstue 
that  results  produced  using  SPE  are 
equivalent  to  results  produced  using    - 
liquid-liquid  extraction  (LLE). 


E.  Grace  Period  for  CFC-1 13 

Comments:  Six  months  is  too  long  to 
allow  existing  stocks  of  CFC-113  to  be 
used  up.  Use  should  cease  immediately. 
Use  of  CFC-113  should  be  allowed  until 
existing  stocks  are  used  up,  regardless  of 
how  long  it  takes.  Six  months  is  the 
correct  period  for  stocks  of  CFC-113  to 
be  used  up.  The  date  of  the  changeover 
should  be  the  first  day  of  the  month  to 
simplify  compliance  monitoring. 
NPDES  permittees  should  be  given  36 
months  to  determine  if  they  can  be 
compliant  with  the  new  method.  Use  of 
Method  1664  should  not  be  required  for 
at  least  one  year  after  the  method  is 
approved.  Method  413.1  should  not  be 
withdrawn  for  at  least  two  years  after 
the  effective  date  of  Method  1664.  The 
additional  time  should  be  used  to 
generate  data  and  establish  new  permit 
limits  as  needed. 

Response:  The  comments  on  this 
issue  are  diverse  but  most  commenters 
supported  a  grace  period  for  switching 
to  Method  1664.  Based  on  comments 
received,  on  EPA's  desire  to  allow 
existing  stocks  of  CFC-113  to  be  used 
up,  on  EPA's  desire  not  to  mandate  the 
use  of  Method  1664  if  a  CFC-based 
method  is  specified  in  the  permit,  and 
on  extension  of  the  laboratory 
exemption  for  use  of  CFCs  until  2005, 
approved  methods  employing  CFC-113 
remain  approved. 

F.  Use  of  Silica-gel  Treated,  n-Hexane 
Exti-actable  Material  (SGT-HEM) 
I^ocedure 

Comment:  Hexane-extractable 
material  and  silica-gel  treated,  n- 
hexane-extractable  material  (SGT-HEM) 
should  be  better  defined. 

Response:  HEM  and  SGT-HEM  are 
method-defined  analytes,  i.e..  they  are 
defined  by  the  procedure  used  to 
measure  them,  in  this  case  Method 
1664. 

Comment:  When  will  it  be  necessary 
to  perform  the  (SGT-HEM)  procedure 
for  total  petroleum  hydrocarbons  (TPH)? 

Response:  Monitoring  of  TPH  (now 
SGT-HEM  or  "non-polar  material;" 
NPM)  is  presentiy  required  in  the 
monitoring  and  reporting  requirements 
under  the  Coil  Coating  point  soiirce 
category  at  40  CFR  465.03(c).  EPA 
intends  to  consider  allowing  use  of 
Method  1664  through  subsequent 
rulemaking  for  that  category  and  in 
other  categorical  effluent  gmdelines.  In 
today's  rulemaking,  EPA  is  also  making 
the  SGT-HEM  procedure  available  to 
permitting  authorities  for  instances  in 
which  only  the  non-polar  material 
component  of  oil  and  grease  needs  to  be 
monitored.  The  SGT-HEM  procedure 
allows  monitoring  of  these  substances. 
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G.  Detection  and  Quantitation 

Comment:  Many  commenters 
provided  MDL  data. 

Response:  The  MDLs  that  the 
commenters  provided  and  the  resulting 
MLs  are  consistent  with  the  range  of 
MDLs  and  MLs  that  EPA  obtained  in  the 
Agency's  MDL  studies.  The  average 
(mean)  of  these  MDLs  is  2.1  mg/L  and 
the  median  is  1.4  mg/L.  The  pooled 
single-operator  MDL,  using  the  34  MDLs 
listed  above  plus  the  5  MDLs  EPA 
reported  at  proposal  (61  FR  1736-1737, 
January  23, 1996),  and  calculated  as  the 
root-mean-square  of  the  standard 
deviations  multiplied  by  a  student's  t 
value  of  2.33  for  234  degrees  of  freedom, 
is  2.0  mg/L.  These  MDLs  are  all  equal 
or  close  to  the  value  of  1.4  mg/L  that 
EPA  proposed  and  support  an  ML  in  the 
range  of  5 — 10  mg/L.  Based  on  EPA's 
data  and  data  provided  by  commenters, 
EPA  has  retained  the  MDL  at  1.4  mg/L 
and  the  ML  at  5  mg/L  for  both  HEM  and 
for  SGT-HEM  in  the  version  of  Method 
1664  approved  for  use  in  today's  final 
rule. 

Comment:  Several  commenters  state 
that  estimates  of  detection  and 
quantitation  in  Method  1664  are  one  or 
more  of  the  following:  they  cannot  be 
achieved;  are  scientifically  unsound;  are 
neither  realistic  nor  reproducible;  are 
flawed;  were  developed  in  an  arbitrary 
and  capricious  manner;  use  an 
inappropriate  multiplication  factor;  are 
based  on  spikes  into  reagent  water 
instead  of  wastewaters;  do  not  consider 
effluent  characteristics;  were  developed 
using  analytical  standards;  are  based  on 
a  protocol  that  has  never  been  subjected 
to  peer  review  and  public  comment;  are 
not  representative  of  expected 
performance  by  qualified  laboratories; 
represent  performance  of  "expert"  or 
"research-grade"  laboratories;  are  not  a 
statistical  predictor  of  laboratory 
performance;  and  were  not  validated  on 
an  interlaboratory  basis. 

Response:  EPA  disagrees  that  the 
MDLs  and  MLs  in  Method  1664  were 
developed  inappropriately.  EPA  has 
received  nearly  identical  sets  of 
comments  bom  many  of  the  same 
industry  organizations  on  many  recent 
methods  that  EPA  has  proposed  for  use 
in  its  wastewater  programs.  (See,  for 
examples,  responses  to  comments  in  the 
final  rules  promulgatinguse  of  Method 
1613  (57  FR  31805,  62  fR  48394}  and 
use  of  Method  1650  and  1653  (63  FR 
18503  )).  EPA  responds  to  these 
comments  briefly  and  collectively  here 
with  the  same  responses  provided  in 
those  comments  and  responses. 
Responses  to  some  of  the  individual 
issues  raised  by  commenters  are  further 
amplified  in  other  responses. 


EPA  has  used  the  MDL  successfully 
for  estimating  the  lowest  level  at  which 
a  substance  can  be  detected  since  1984. 
The  MDL  procedure  was  subjected  to 
peer  review  when  the  original  article  on 
the  MDL  was  published  in 
Enviroiunental  Science  and  Technology 
in  1981  (ES&T  15, 1426-1435).  The 
MDL  procedure  is  subjected  to  public 
comment  with  every  MDL  that  EPA 
publishes  in  test  methods  proposed  in 
the  Federal  Register  for  use  in  EPA 
programs.  EPA  believes  that  the  MDL 
procedure  is  viable  and  provides  an 
estimate  of  the  lowest  concentration  of 
an  analyte  that  can  be  detected.  For 
Method  1664,  EPA  did  not  select  the 
lowest  or  highest  MDL  from  the  five 
MDL  studies  that  EPA  performed  prior 
to  proposal;  rather,  the  Agency  selected 
the  central  value  of  the  five  KQDLs 
determined,  and  provided  the  rationale 
for  this  selection  process  at  proposal  (61 
FR  1736—1737).  This  MDL  is  supported 
by  MDLs  in  comments  received  from 
laboratories  that  do  not  necessarily 
represent  "expert"  or  "research-grade" 
laboratories. 

With  respect  to  the  comment  on  lack 
of  interlaboratory  validation  of  the  MDL 
and  ML,  EPA  performed  an 
interlaboratory  validation  of  Method 
1664  at  levels  consistent  with  historical 
interlaboratory  method  validation 
studies  performed  by  EPA,  ASTM, 
AOAC-Intemational,  the  organizations 
that  publish  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
(Standard  Methods),  and  by  other 
organizations  that  validate  methods. 
EPA  and  aU  of  these  organizations  have 
not  historically  performed 
interlaboratory  studies  to  estimate 
detection  and  quantitation  limits.  EPA 
used  data  from  multiple  single 
laboratory  studies  instead  to  support  the 
MDL  and  ML.  Commenters  making  this 
comment  did  not  perform 
interlaboratory  detection  limit  studies  to 
demonstrate  that  EPA's  estimates  are 
flawed. 

EPA  will  continue  to  examine  the 
issues  of  detection  and  quantitation. 
The  Agency  initiated  a  study  recently  to 
evaluate  these  concepts  and  plans  to 
involve  the  public  on  these  issues. 

H.  Matrix  Effects 

Comment:  Method  1664  produces 
severe  emulsion  problems.  These 
emulsions  were  not  formed  when  using 
Method  413.1.  Breaking  these  emulsions 
requires  additional  handling,  increasing 
the  potential  for  inaccuracy.  Bad 
emiilsions  can  never  be  completely 
broken. 

Response:  Section  11.3.5  of  Method 
1664  contains  the  following  suggestions 
for  overcoming  emulsions:  "stirring, 


filtration  through  glass  wool,  use  of 
solvent  phase  separation  paper, 
centrifugation,  use  of  an  ultrasonic  bath 
with  ice,  addition  of  NaCl,  or  other 
physical  methods.  Alternatively,  solid- 
phase,  continuous,  or  other  extraction 
techniques  may  be  used  to  prevent 
emulsion  formation,  provided  that  the 
requirements  in  Section  9.1.2  are  met." 

Comment:  EPA  must  recognize  the 
problems  that  the  high  salt  content  of 
produced  water  creates. 

Response:  A  small  amoimt  of  water 
may  be  soluble  in  the  n-hexane  used  as 
the  extracting  solvent  in  Method  1664. 
In  turn,  a  small  amoimt  of  salt  may  be 
dissolved  in  the  hexane/water  mixture. 
However,  after  extraction,  the  solution 
is  passed  through  granular,  anhydrous 
sodiiun  sulfate  to  remove  all  traces  of 
water.  In  turn,  this  process  should 
remove  the  residual  salt.  If  not,  the 
extract  can  be  back-extracted  with 
reagent  water  to  remove  all  traces  of 
residual  salt.  After  back-extraction,  the 
solution  can  be  again  filtered  through 
sodiiun  sulfate  to  remove  residual  traces 
of  water. 

/.  Method  Modifications 

Comment:  We  endorse  the  concept  of 
performance-based  methods  to  allow  for 
advances  in  technology  and  reductions 
in  the  cost  of  analyses  and  encourage 
EPA  to  continue  to  move  in  this 
direction. 

Response:  In  response  to  this  and 
similar  requests,  EPA  proposed  an 
implementation  of  a  performance-based 
measiuement  system  (PBMS)  in  the 
Streamlining  Initiative  on  March  28, 
1997  (62  FR  14976)  and  solicited 
conunent  on  an  alternative  PBMS 
approach  on  October  6, 1997  (62  FR 
52098).  The  Streamlining  Initiative 
allows  modification  of  a  reference 
method  so  long  as  equivalent  or 
superior  performance  can  be 
demonstrated.  The  alternative  PBMS 
approach  allows  modification  of  a 
method  or  use  of  any  other  method 
based  on  performance  demonstrated 
equal  or  superior  to  a  reference  method 
(as  with  Streamlining)  or  to  a  set  of  data 
quality  objectives  (DQOs).  The 
alternative  PBMS  approach  does  not 
allow  modification  of  methods  for 
method-defined  analytes,  such  as  oil 
and  grease,  because  the  analj^e  being 
measiued  is  defined  by  the  method 
used.  EPA  expects  to  make  a  final 
determination  on  PBMS  for  method- 
defined  analytes  in  the  future,  as  the 
Agency  gains  experience  in  dealing  with 
any  potential  issues,  and  as  comments 
from  stakeholders  on  these  and  other 
PBMS  approaches  are  received. 

Comment:  Please  clarify  the  "specific 
discharge"  as  it  relates  to  "the 
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discharger  must  demonstrate  that  the 
modified  method  produces  results 
equivalent  to  those  produced  by  Method 
1664  for  each  specific  discharge." 

Response:  Specific  discharge  is 
equivalent  to  "matrix  type"  defined  in 
the  regulatory  language  proposed  in 
EPA's  Streamlining  Initiative  (62  FR 
14994,  March  28, 1997)  and  means  a 
sample  mediiun  with  common 
characteristics  across  a  given  iadustrial 
subcategory.  Examples  include:  C-stage 
effluents  from  chlorine  bleach  mills  in 
the  Pulp.  Paper,  and  Paperboard 
indiistrial  category;  effluent  fi^m  the 
continuous  casting  subcategory  of  the 
Iron  and  Steel  industrial  category; 
publicly  owned  treatment  work  (POTW) 
sludge;  and  in-process  streams  in  the 
Atlantic  and  Gulf  Coast  Hand-shucked 
Oyster.  Processing  subcategory.  For 
further  explanation  of  this  definition, 
please  see  the  proposed  Streamlining 
Initiative. 

Comment:  Declaring  that 
performance-based  modifications  can  be 
made  perpetuates  the  incorrect  notion 
that  empirically  determined  analytes  are 
not  affected  when  the  practice  and 
manner  of  determining  them  changes. 
When  a  protocol  defines  an  analyte, 
deviation  bom  that  protocol  should  not 
be  permitted. 

Response:  EPA  agrees  with  this 
comment,  but  only  in  part.  The 
commenter  presumably  would  not  argue 
that  the  result  of  the  analysis  will  be 
affected  by  the  size  of  the  funnel  that 
contains  the  sodium  siilfate  used  for 
removal  of  residual  water.  In  allowing 
modification  of  Method  1664,  the 
Agency  identified  and  distinguished 
changes  that  would  not  adversely  affect 
method  performance  (and  analyte 
measurement)  from  changes  that  would. 
As  a  result,  laboratories  may  modify 
extraction  and  concentration 
procediues,  but  not  allow  changes  to  the 
determinative  technique  (gravimetry), 
provided  that  equivalent  or  superior 
performance  of  the  modification  is 
demonstrated  on  a  reference  matrix 
(reagent  water)  and  on  the  discharge  to 
which  the  modification  will  be  applied. 
EPA  believes  that  this  middle  groimd  is 
the  best  that  can  be  done  to  allqw 
modifications  and  protect  the  reliability 
of  the  data  produced  with  a 
modification. 

/.  Matrix  Spike/Matrix  Spike  Duplicate 
(MS/MSD) 

Comment:  The  relative  percent 
difference  criteria  for  the  MS/MbD  are 
too  stringent  and  do  not  account  for 
natural  variations  in  grab  samples. 

Response:  EPA  changed  the 
requirement  for  an  MSD  to  a  suggestion 
but  believes  that  the  MS/MSD  will  work 


with  flowing  streams.  In  the  Phase  I  and 
Phase  n  studies  that  EPA  performed  in 
support  of  development  of  EPA  Method 
1664,  flowing  streams  were  split  using 
the  procedures  given  in  the  note  in 
Section  8.2  of  EPA  Method  1664  and 
provided  reliable  replicates  for  testing. 
For  the  Phase  II  study,  the  discharge 
streams  sampled  were  adjusted  to 
provide  background  concentrations  of 
oil  and  grease.  No  difficulty  was 
encoimtered  recovering  spikes  into 
these  samples  or  achieving  precise 
results  with  replicates. 

Comment:  Tne  requirement  for  an 
MS/MSD  at  a  frequency  of  10  percent 
and  per  sample  batch  is  excessive  and 
unnecessarilyburdensome. 

Response;  EPA  agrees  that  this 
requirement  is  unnecessarily  restrictive 
and  has  reduced  the  frequency  of  the 
MS  to  5  percent  and  has  changed  the 
requirement  for  the  MSD  to  a 
suggestion. 

K.  Precision  and  Recovery 

Comment:  The  precision  and  recovery 
criteria  are  unrealistic  and  will  not  be 
achievable  by  most  laboratories. 

Response:  EPA  believes  that  the 
difficulties  in  achieving  the  precision 
and  recovery  criteria  in  EPA  Method 
1664  are  attributable  to  precipitation  of 
hexadecane  and  stearic  acid  from  the 
standard  solution  and  to  foilure  of 
laboratories  to  adequately  rinse  all 
traces  of  the  standard  from  glassware. 
EPA  has  modified  the  version  of  EPA 
Method  1664  being  approved  today  to 
halve  the  concentration  of  hexadecane 
and  stearic  acid  in  the  standard  solution 
and  require  spiking  twice  as  much.  EPA 
also  has  noted  that  the  sample  container 
and  other  surfaces  that  the  sample 
contacts  must  be  carefully  rinsed  with 
solvent  to  effect  quantitative  transfer  of 
oil  and  grease  and  NPM  from  the  sample 
to  the  extract. 

L.  Differences  in  Results  Produced  by  n- 
Hexane  and  CFC-113 

Conunent:  rhanging  to  n-hexane  may 
cause  dischargers  to  exceed  permit 
limitations  because  the  new  method 
may  result  in  higher  oil  and  grease 
values.  EPA  should  provide  guidance  to 
permit  writers  and  enforcement  staff  for 
dealing  with  this  positive  bias. 

Response:  EPA  oelieves  that  the 
possibiUty  that  the  change  in  solvent 
will  result  in  non-compliance  is 
TniniTrml  based  on  the  results  from  the 
Freon  Replacement  Studies  conducted 
prior  to  proposal.  If  a  discharger 
believes  that  the  change  to  n-hexane 
will  cause  false  readings  of 
noncompliance,  the  discharger  should 
discuss  the  situation  with  the  permitting 
authority.  EPA  cautions  that  to 


demonstrate  that  the  noncompliance  is 
the  result  of  the  change  to  n-hexane 
alone,  comparative  data  must  be 
obtained  using  CF0113  and  n-hexane 
on  a  sufficient  number  of  real-world 
samples  and  the  difference  must  be 
statistically  significant.  For  guidance  in 
this  demonstration,  the  commenter  is 
referred  to  Section  III.D.  of  this 
preamble  and  the  statistical  tests  for 
significance  in  reports  for  EPA's  Phase 
I  and  Phase  II  Freon  Replacement 
studies  that  were  included  in  the  Docket 
at  proposal. 

Comment:  EPA's  proposal  to  replace 
previously  approved  methods  with  EPA 
Method  1664  is  arbitrary  and  capricious 
and  will  render  obsolete  all  effluent 
limitation  guidelines  and  permit 
limitations  for  oil  and  grease  that  were 
based  on  the  Freon  method. 

Response:  First,  EPA  is  not 
withdrawing  the  previously  approved 
methods  in  today's  rulemaking.  Second, 
as  discussed  earlier,  EPA  believes  that 
the  use  of  n-hexane  will  generally  not 
affect  the  oil  and  grease  results 
significantly  and,  therefore,  the 
possibility  that  the  change  in  solvent 
will  result  in  non-compliance  is 
minimal.  Third,  in  studies  comparing 
different  extraction  solvents  for 
measurement  of  oil  and  grease,  and  in 
the  proposal  of  Method  1664,  EPA 
acknowledged  and  again  acknowledges 
that  no  two  extraction  solvents  will 
produce  exactly  the  same  results  for  a 
method-defined  analyte  such  as  oil  and 
grease.  By  providing  for  recalciilation  of 
compliance  targets  based  on  side-by- 
side  data,  EPA  believes  that  the  Agency 
has  taken  reasonable  steps  to  minimize 
the  impact  of  using  Method  1664  rather 
than  the  Freon  method  in  those  cases 
when  the  difference  in  residts  may 
cause  a  non-compliance  with  a  permit 
limitation. 

Comment:  Two  commenters  stated 
that  samples  collected  and  analyzed 
under  the  previously  approved  methods 
are  used  to  determine  a  discharger's 
compliance  with  local  and  Federal 
categorical  limits  and  that  it  may  be 
appropriate  for  EPA  to  re-evaluate  all  of 
these  limits.  ^ 

Response:  There  are  more  than  600 
industrial  subcategories  and  nearly  all 
contain  a  limit  for  oil  and  grease. 
Extensive  time  and  expense  would  be 
required  for  re-evaluation  of  all  limits  in 
all  of  these  subcategories.  EPA 
conducted  side-by-side  evaluations  on 
39  facilities  in  24  industrial  categories 
in  the  Phase  I  Freon  Replacement  Study' 
and  on  25  fecilities  in  16  industrial 
categories  in  the  Phase  n  study.  Based 
on  the  results  from  these  studies,  EPA 
does  not  believe  that  a  re-evaluation  of 
the  categorical  limits  is  neccesary  at  this 
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time  and  supports  the  use  of  Metiiod 
1664  instead  of  the  Freon  method  to 
determine  compliance  with  the 
categorical  limits.  However,  EPA 
periodically  re-evaluates  categorical 
effluent  limitations  and  plans  to  use 
Method  1664  to  support  this  effort. 
Until  each  categorical  standard  is  re- 
evaluated, EPA  has  decided  to  allowed 
the  continued  use  of  the  CFC-1 13 
methods.  However,  because  compliance 
targets  can  be  adjusted  on  a  case-by-case 
basis,  EPA  encourages  the  replacement 
of  CFC-1 13  with  n-hexane  consistent 
with  EPA's  efforts  to  reduce, 
dependency  on  the  use  of 
chlorofluorocarbons . 

M  Method  Validation  and  QC 
Acceptance  Criteria 

Comment:  EPA  Method  1664  was  not 
validated  properly  because 
inappropriate  sample  concentrations  of 
57  and  1 70  mg/L  were  used  in  the  Twin 
Cities  Round-robin  study  (TCRR). 

Response:  EPA  disagrees  that  EPA 
Method  1664  was  validated  improperly. 
Laboratories  that  participated  in  the 
TCRR  study  validated  the  Method  at 
concentrations  of  40  mg/L  for  HEM  and 
20  mg/L  for  NPM  in  the  initial  precision 
and  recovery  (IPR)  and  ongoing 
precision  and  recovery  (OPR)  tests,  and 
at  concentrations  of  57  and  170  mg/L  for 
"real-world"  samples  from  a  petroleum 
and  non-petroleum  source,  respectively. 
It  is  customary  to  validate  analytical 
methods  at  concentrations  in  the  middle 
of  the  concentration  range  to  avoid 
attempting  to  compare  results  for  which 
HEM  is  not  detected  and  to  allow 
lowered  recoveries  to  be  measured 
reliably,  should  lowered  recoveries 
occur.  For  additional  information  on 
this  issue,  see  the  response  to  comments 
on  the  detection/quantitation  issue. 

N.  Quality  Control 

Comment:  The  QC  specified  in 
Section  9  is  excessive,  especially  for 
every  discharge  point. 

Response:  As  stated  elsewhere  in 
these  comment  responses,  the  frequency 
requirement  for  an  MSD  has  been 
changed  to  a  suggestion  and  the 
frequency  of  the  MS  and  OPR  have  been 
reduced  to  a  minimimi  of  5  percent. 
EPA  does  not  believe  that  a  requirement 
to  assess  the  precision  and  recovery  on 
every  20th  sample  is  excessive. 

O.  Sample  Collection  and  Preservation 

Comment:  EPA  should  add  a 
compositing  procedure  to  EPA  Method 
1664.  Samples  can  be  composited  in  the 
laboratory  by  collecting  individual  250- 
mL  samples  over  the  course  of  a  day, 
pouring  each  250-mL  sample  into  the 
separatory  funnel,  rinsing  each  of  the 


foiu-  bottles  (and  caps)  sequentially  with 
30  mL  of  n-hexane,  and  using  the  30  mL 
of  Ji-hexane  for  the  extraction. 

Response:  EPA  has  added  the  above 
compositing  procedure  to  EPA  Method 
1664. 

Comment:  Change  the  temperature 
requirement  to  4  ±  2  °C  with  the  note 
that  a  lower  storage  temperature  may  be 
used  so  long  as  the  sample  is  not  itozen. 

Response:  EPA  chose  a  temperature 
range  of  0-4  °C  to  be  consistent  with 
holding  time  study  data  and  to  allow 
storage  at  0  °C. 

P.  Miscellaneous  Issues 

Comment:  The  frequency  of 
verification  of  balance  calibration  is 
excessive.  One  commenter  suggests 
verification  before  and  after  every  20 
samples.  Another  commenter  suggests 
verification  before  and  after  daily 
measurements.  A  third  commenter 
suggests  that  calibration  verification  is 
unnecessary.  A  fourth  commenter 
suggests  monthly  verification. 

Response:  Calibration  is  verified  prior 
to  the  first  batch,  between  batches,  and 
after  the  last  batch.  EPA  does  not 
believe  that  this  is  excessive.  (An 
analytical  batch  is  between  4  and  23 
measurements.) 

Comment:  Method  ruggedness  has  not 
been  established,  method  validity  has 
not  been  confirmed  on  a  wide  range  of 
sample  matrices,  and  the  method  is  still 
empirical.  The  method  needs  further 
review  and  validation  on  real-world 
samples. 

Response:  Based  on  EPA's  Phase  n 
and  method  validation  studies,  and  data 
supplied  by  commenters,  EPA  believes 
that  Method  1664  has  been  adequately 
validated  and  is  sufficiently  rugged  for 
its  intended  use.  Method  1664  will 
always  be  empirical  because  oil  and 
grease  and  NPM  are  method-defined 
analytes. 

Comment:  The  flask  used  for 
collection  of  distillate  should  be 
referred  to  as  a  "distillate  collection 
flask"  rather  than  a  "waste  collection 
flask"  because  the  word  "waste"  can 
imply  hazardous  waste. 

Response:  EPA  agrees  and  has 
changed  "waste  collection  flask"  to 
"distillate  collection  flask". 

Comment:  Method  1664  requires  that 
a  smaller  sample  volume  should  be 
extracted  when  a  sample  contains  >1000 
mg/L  of  oil  and  grease.  Should  the 
smaller  volxmie  be  diluted  to  one  liter 
for  extraction,  or  should  the  smaller 
volume  be  extracted  without  dilution? 

Response:  The  smaller  volimie  should 
be  diluted  to  one  liter  so  that  changes 
to  the  Method  are  minimized.  EPA  has 
clarified  this  dilution  in  Method  1664. 


Comment:  The  higher  boiling  point  of 
n-hexane  will  cause  loss  of  the  more 
volatile  constituents  of  oil  and  grease 
and  therefore  produce  greater  variability 
in  results. 

Response:  The  average  amount  of  oil 
and  grease  determined  when  using  n- 
hexane  vs  CFC-1 13  (96%),  as  detailed 
in  other  responses  to  comments,  may  be 
attributable  to  loss  of  some  volatile 
constituents. 

Comment:  What  is  to  be  the  fate  of 
Method  418.1?  Method  418.1  and  SW- 
846  Method  9071  should  not  be  used  if 
continued  use  of  Method  413.1  is 
disallowed. 

Response:  Method  418.1  is  a  CFC- 
113/infrared  {JR.)  method  for 
determination  of  oil  and  grease. 
Although  listed  in  Methods  for 
Chemical  Analysis  of  Water  and  Wastes 
(EPA  600/4-79-020;  NTIS  PB84- 
128677),  Method  418.1  has  not  been 
approved  for  use  at  40  CFR  Part  136. 
EPA  plans  a  collaborative  study  with 
Canada  for  development  of  an  IR 
method  that  does  not  use  CFC-1 13  and 
may  propose  an  IR  method  depending 
on  the  outcome  of  that  study. 

A  solvent  change  from  CFC-1 13  to  n- 
hexane  is  being  made  in  SW-846 
Method  9071.  Method  1664  replaces 
Method  9070  as  the  approved  SW-846 
method  for  determination  of  oil  and 
grease  in  water,  as  detailed  in  section 
m.B  of  this  preamble. 

Comment:  EPA  should  include  a 
thorough  discussion  of  oil  and  grease  as 
a  "method-defined  analyte"  in  the  final 
rule  so  that  aU  stakeholders  clearly 
understand  the  results  generated  by 
Method  1664. 

Response:  EPA  explained  in  section  V 
of  the  proposal  (61  FR 1737,  January  23, 
1996)  that  determination  of  oil  and 
grease  is  dependent  on  how  the 
measiirement  is  made  and  cited 
examples  of  biochemical  oxygen 
demand  and  total  suspended  solids  as 
other  method-defined  analytes.  Method- 
defined  analytes  are  those  analytes  that 
are  defined  by  the  procedure  used  to 
measiu^  them.  For  oil  and  grease,  the 
natiure  and  the  amount  of  the  substances 
extracted  from  complex  wastewater 
discharges  and  then  measured  is 
determined  by  the  extracting  solvent 
and  technique. 

Comment:  Many  commenters 
suggested  that  Section  11.4.4  be 
changed  to  require  solvent  evaporation 
and  desiccation  to  constant  weight.  One 
commenter  suggested  specific  wording 
for  this  change.  Another  commenter 
suggested  a  desiccation  time  of  24 
hours. 

Response:  Section  11.4.4  has  been 
changed  to  the  specific  wording 
suggested  by  the  first  commenter  but 


A.  Executi 
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has  not  been  modified  to  include  a  24- 
hour  time  requirement  so  that  constant 
weight  achieved  in  a  shorter  time  can  be 
considered  valid. 

Comment:  It  should  be  EPA's 
responsibility  to  certify  each  laboratory 
and  not  the  responsibility  of  each  and 
every  company  that  uses  the  laboratory. 

Response:  EPA  does  not  certify 
laboratories  imder  the  Clean  Water  Act 
and  RCRA  analytical  programs.  The 
States  have  this  responsibility.  EPA  is 
working  with  the  States  and  other 
interested  parties  under  the  auspices  of 
the  National  Environmental  Laboratory 
Accreditation  Program  (NELAP)  to 
accredit  laboratory  auditing 
oi^anizations. 

Vn.  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  efiisct  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to. 
OMB  review. 

B.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regiilatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 


or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
-  written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiiective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  r^ulatory  requirements. 

Today's  final  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  n  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments.  'This 
rule  would  impose  no  enforceable  duty 
on  any  State,  local  or  Tribal 
governments  or  the  private  sector,  nor 
would  it  significantly  or  luiiquely  affect 
them.  This  rule  makes  available  an 
additional  testing  procedure  which 
would  merely  standardize  the 
procedures  when  testing  is  otherwise 
required  by  a  regulatory  agency. 
Therefore,  today's  rule  is  not  subject  to 
the  requirements  of  sections  202,  203 
and  205  of  UMRA. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  regulatory  action  on 
small  entities  as  part  of  rulemaking. 
However,  under  section  605(b)  of  the 
RFA,  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities,  EPA  is  not  required  to  prepare 
a  regulatory  flexibility  analysis. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.    . 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
regulation  merely  approves  an 
additional  testing  procedure  for  the 
measurement  of  oil  and  grease  and  non- 
polar  material  but  does  not  require  its 
use.  The  new  approved  method  uses  n- 
hexane  which  has  a  much  lower  cost 
than  Freon-113,  which  is  used  in  the 
currently  approved  methods. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements.  Therefore,  no 
information  collection  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  imder  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

E.  Submission  to  Congress  and  the 
General  Accouiiting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  take  effect  on  the  effective  date 
shown  at  the  beginning  of  this 
preamble. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  aire  technical 
standards  (e.g. ,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
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available  and  potentially  applicable 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  the  Agency  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget  (OMB),  an 
explanation  of  the  reasons  for  not  using 
such  standards.  EPA's  search  of  the 
technical  literature  has  revealed  that 
there  are  no  consensus  methods  for 
determination  of  hexane  extractable 
material  (HEM)  and  silica  gel  treated 
hexane  extractable  materid  (SGT- 
HEM),  although  the  American  Society  of 
Testing  and  Materials  (ASTM)  is  in  the 
process  of  developing  an  analytical 
method  for  the  determination  of  HEM. 
If  ASTM  or  another  voluntary  consensus 
standard  body  approves  such  a  method 
and  EPA  believes  that  the  method  is 
suitable  for  compliance  monitoring  and 
other  purposes,  EPA  wiU  promulgate 
the  method  in  a  subsequent  rule. 

G.  Executive  Order  13045 

The  Executive  Order,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  (62  FR  19885), 
applies  to  any  rule  initiated  after  April 
21, 1997,  or  proposed  after  April  21, 
1998,  that:  (1)  is  determined  to  be 
■  "economically  significant"  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
prefarahle  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  regulation  is  not  subject  to  the 
Executive  Order  because  EPA  published 
a  notice  of  proposed  rulemaking  before 
April  21, 1998  and  further  because  this 
is  not  an  economically  significant  rule 
as  defined  under  E.O.  12866.  However, 
EPA's  policy  since  November  1, 1995, 
has  been  to  consistently  and  explicitly 
consider  risks  to  infants  and  children  in 
all  risk  assessments  generated  during  its 
decision  making  process  including  the 
setting  of  standards  to  protect  public 
health  and  the  environment. 

EPA's  Office  of  Water  has  historically 
considerpd  risks  to  sensitive 
populations  (including  fetiises,  infants, 
and  children)  in  establishing  risk 
assessments  for  setting  health  or  safety 
standards.  This  regulation  does  not 
involve  the  development  of  a  standard 
to  mitigate  environmental  health  or 
safety  risks.  This  regulation  instead 
approves  an  additional  anal3rtical 
method  for  compliance  monitoring. 
However,  because  the  extraction  solvent 
used  in  Method  1664,  n-hexane,  has 


been  associated  with  neurotoxic  effects, 
EPA  investigated  the  available  health 
information  to  determine  whether  the 
fetus  may  be  adversely  affected  as  a 
result  of  pregnant  women  being  exposed 
to  n-hexane  in  the  laboratory 
environment.  Based  on  animal  studies, 
the  available  information  on 
developmental  effects  does  not  indicate 
any  potential  risks  to  the  fetus  due  to 
exposure  to  n-hexane. 

H.  Executive  Order  12875 

Under  Executive  Order  12875, 
"Enhancing  the  Intergovernmental 
Partnership,"  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  comphes  by  consulting,  E.0. 12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consiUtation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  othw 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningfiil 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
This  rule  makes  available  an  additional 
testing  procedure  that  would  merely 
standardize  the  procedures  when  testing 
is  otherwise  required  by  a  regulatory 
agency.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

/.  Executive  Order  13084 

Under  Executive  Order  13084, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aifects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenmients,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  Further,  this 
rule  does  not  impose  substantial  direct 
compliance  costs  on  tribal  govenunents. 
This  rule  makes  available  an  additional 
testing  procedure  which  would  merely 
standardize  the  procedures  when  testing 
is  otherwise  reqiiired  by  a  regulatory 
agency.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  nde. 

ListofSubjectB 

40  C3m  Part  136 

Environmental  protection,  Analytical 
methods.  Incorporation  by  reference, 
Monitoring,  Reporting  and 
recordkeeping  requiftsments.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedure. 
Analytical  methods.  Confidential 
business  information,  Hazardous  waste. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  7, 1999. 
Carol  M.  Browner, 
Administrator. 

Few  the  reasons  set  out  in  the 
preamble,  titie  40,  chapter  I  of  the  Code 
of  Federal  Regul^ons,  is  amended  as 
follows: 

PART  136— GUIDEUNES 
ESTABUSHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307,  and 
501(a)  Pub.  L.  95-217,  91  Stat.  1566.  et  seq. 
(33  U.S.C.  1251,  etseq.)  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977.) 

2.  In  §  136.3,  paragraph  (a).  Table  IB 
is  amended  by  revising  entry  41  to  read 
as  follows: 
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§136.3    Identification  of  tast  procedures. 

(a)*  *  * 


Table  IB— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and  mettiod 


Reference  (mettiod  number  or  page) 


STD  metti- 
EPA  '  "  ods  18tti  ASTM 

ed.    • 


USGS2 


Ottier 


41.  Oil  and  grease— Total  recoverable,  mg/L:  Gravimetric  (extrac-  413  1 

tion).  

Oil  and  grease  and  non-polar  material,  mg/L:  Hexane  extractable  1664  Rev  A 

material  (HEM):  n-Hexane  extraction  and  gravimetry<2 

Silica  gel  treated  HEM  (SGT-HEM):  Silica  gel  treatment  and  gra-  1664.  Rev.  A. 

vimetry*^. 


5520  B3" 


Table  IB  Notes:  ~ ' 


38 


Only  ttie  trichlorofluoromethane  extraction  solvent  is  approved. 


^^^^^^^^^E^^^^^^^^i^'-^.^S^^TS. 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927,  6930.  6934. 6935.  6937,  6939,  and 
6974. 

Subpart  B— Definttions 

2.  Section  260.11  is  amended  by 
revising  paragraph  {a)(ll)  and  by  adding 
paragraph  (a)(16)  to  read  as  follows: 

S260.11    References. 

***** 

(a)*  *  • 

(11)  "Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Methods,"  EPA  Publication  SW-846 
[Third  Edition  (November  1986).  as 
amended  by  Updates  I  (dated  JiUy  1992), 
n  (dated  September  1994).  IIA  (dated 
August  1993),  nB  (dated  January  1995). 
m  (dated  December  1996)  and  IDA 
(dated  April  1998)].  The  Third  Edition 
of  SW-846  and  Updates  I,  n.  HA,  IIB. 
and  in  (document  number  955-001- 
00000-1)  are  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  OfBce, 
Washington,  DC  20402.  (202)  512-1800. 


Update  niA  is  available  through  EPA's 
Methods  hiformation  Commimication 
Exchange  (MICE)  Service.  MICE  can  be 
contacted  by  phone  at  (703)  821-4690. 
Update  IHA  can  also  be  obtained  by 
contacting  the  U.S.  Environmental 
Protection  Agency,  Office  of  Solid 
Waste  (5307W),  OSW  Methods  Team. 
401  M  Street.  SW.  Washington,  DC. 
20460.  Copies  of  the  Third  Edition  and 
all  of  its  updates  are  also  available  from 
the  National  Technical  Information 
Service  (NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161,  (703)  605-6000 
or  (800)  553-6847.  Copies  may  be 
inspected  at  the  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460;  or 
at  the  OfBce  of  the  Federal  Register.  800 
North  Capitol  Street.  NW,  suite  700, 
Washington,  DC. 
***** 

(16)  Method  1664,  Revision  A,  n- 
Hexane  Extractable  Material  (HEM;  Oil 
and  Grease)  and  Silica  Gel  Treated  n- 
Hexane  Extoactable  Material  (SGT- 
HEM;  Non-polar  Material)  by  Extraction 
and  Gravimetry.  Available  at  NTIS, 
PB99-121949,  U.S.  Department  of 


Commerce,  5285  Port  Royal, 
Springfield,  Virginia  22161. 

***** 

(FR  Doc.  99-12163  Filed  5-13-99;  8:45  am] 
nUJNG  COOE  6Sa»-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcast  Sarvicas 

CFR  (Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  parts  70  to  79,  revised  as  of 
Oct.  1, 1998,  page  193,  §  73.624  (c) 
introductory  text,  last  sentence,  is 
corrected  by  adding  "not"  after  "shall" 
and  before  "be". 

IFR  Doc.  99-55519  Filed  5-13-99;  8:45  am] 
BIUJNOCOOE  1S06-014 


26328 


Federal  Register /Vol,  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  990219053-9114-02;  i.D. 
011999B] 

RIN  064a-AiC83 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Fisheries;  Amendment  13 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  13  to  the  Pacific 
Coast  Salmon  Plan  (FMP)  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Amendment 
13  changes  the  management  of  Oregon 
coastal  natural  (OCN)  coho  salmon 
(coho),  Oncorhynchus  kisutch,  by 
disaggregating  the  OCN  stock  into  four 
components,  restricting  total  harvest 
exploitation  rates  to  a  maximimti  of  35 
percent,  and  linking  increases  in  harvest 
rates  to  increases  in  marine  survival  and 
proven  reproductive  success  of  the 
present  brood  year.  The  only  regulatory 
change  that  is  required  is  a  technical 
change  to  a  provision  regarding  coho 
allocation  south  of  Cape  Falcon  to  make 
it  consistent  with  the  new  OCN  harvest 
levels.  The  intended  effect  of  the  final 
rule  is  to  make  the  requisite  technical 
change. 

DATES:  Effective  June  14, 1999. 
ADDRESSES:  Copies  of  the  amendment, 
including  the  environmental  assessment 
and  the  regulatory  impact  review/ 
regulatory  flexibility  analysis  are 
available  from  Lawrence  D.  Six, 
Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420,  2000  SW.  First  Avenue, 
Portland.  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-  526-6140, 
Svein  Fougner  at  562-980-4040,  or 
Lawrence  D.  Six  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Pacific  Fishery  Management 
Coimcil  (Coimcil)  developed  the  FMP, 
and  the  Secretary  approved  it  under  the 
Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.,  in  1978.  Since  then,  the  FMP  has 
been  amended  12  times,  with 
implementing  regulations  codified  at  50 
CFR  part  660.  subpart  H.  From  1979  to 


1983,  the  FMP  was  amended  annually. 
In  1984,  a  firamework  amendment  was 
implemented  that  provided  the 
mechanism  for  making  preseason  and 
inseason  adjustments  in  the  regulations 
without  annual  amendments. 

The  Coimcil  prepared  Amendment  13 
to  the  FMP  under  die  provisions  of  the 
Magnuson-Stevens  Act  and  submitted  it 
on  January  15, 1999,  for  Secretarial 
review.  NMFS  published  a  notice  of 
availability  for  Amendment  13  in  the 
Federal  Register  on  January  27, 1999 
{64  FR  4065),  announcing  a  public  60- 
day  conmient  period.  The  proposed  rule 
was  published  on  March  4, 1999  (64  FR 
10439).  The  public  comment  period  for 
the  proposed  rule  ended  on  April  5, 
1999;  one  comment  was  received. 
Amendment  13  was  approved  on  April 
28, 1999. 

The  amendment  resulted  from  an 
intensive  effort  by  the  State  of  Oregon, 
led  by  the  Governor,  to  develop  the 
Oregon  Coastal  Salmon  Restoration 
Initiative  (OCSRI).  The  OCSRI  was 
intended  to  restore  coastal  coho 
populations  and  to  prevent  the  need  for 
listing  the  stock  imder  the  Endangered 
Species  Act  (ESA).  While  the  OCN  coho 
have  since  been  listed  as  threatened, 
NMFS  considers  the  OCSRI  important 
for  the  recovery  of  the  stock.  The 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  proposed  Amendment  13  to  the 
Council  to  implement  the  fisheries 
management  provisions  of  the  OCSRI 
throughout  both  state  and  Federal 
waters  wherever  OCN  coho  are 
harvested.  The  amendment  changes  the 
management  basis  for  OCN  coho  fi'om 
maintaining  spawner  objectives  to 
meeting  exploitation  rates.  The 
determination  of  appropriate 
exploitation  rates  is  based  on  the  habitat 
production  potential,  incorporating  the 
effects  on  the  stocks  of  the  condition  of 
both  freshwater  and  marine 
enviromnents.  This  determination  relies 
heavily  on  habitat-based  assessment  and 
modeling  of  OCN  coho  production.  One 
of  the  amendment's  primary  goals  is  to 
remove  fishery-related  impacts  as  a 
significant  impediment  to  the  recovery 
of  depressed  OCN.  coho  and  to  allow 
rebuilding  the  component  population 
subgroups  to  higher  levels. 

Although  Amendment  13  changes  the 
management  goals  for  OCN  coho,  the 
major  provisions  of  this  amendment  are 
not  codified  because  the  salmon 
escapement  goals  are  in  the  FMP  rather 
than  in  the  codified  regulations. 
Therefore,  the  modification  of  the  OCN 
escapement  goals  required  only  a  minor 
modification  of  the  regulations  that 
explain  that  the  coho  allocation 
provisions  for  south  of  Cape  Falcon 
apply  only  when  coho  abundance 


allows  a  directed  harvest  of  coho.  The 
existing  regulatory  language  is  tied  to 
the  existing  level  of  harvest  allowed  on 
OCN  coho.  Implementation  of 
Amendment  13  requires  minor  changes 
to  the  regulatory  language  in  50  CFR 
part  660  to  make  it  more  generic  and 
accurate. 

Comments  and  Responses 

NMFS  received  no  comments  on  the 
proposed  rule,  but  received  one 
comment  regarding  the  Amendment. 

Comment  The  National  Audubon 
Society  and  Oregon  Troiit  in  a  joint 
letter  supported  the  overall  direction  of 
the  Amendment,  but  commented  that 
the  Coimcil  should  have  adopted  the 
alternative  using  the  fishery  impact 
limit  and  spawning  rebuilding  criteria 
of  full  seeding  of  spawning  habitat.  The 
comment  also  maintained  that  the 
estimated  production  potential 
parameters  for  freshwater  habitat 
derived  from  the  Habitat-Based  Life 
Cycle  Model  developed  by  Nickelson 
and  Lawson  (1996)  overestimates  egg-to- 
spawner  parr  survival. 

Response:  NMFS  has  some  of  the 
same  concerns.  However,  the  framework 
of  the  Amendment  was  designed  to  be 
flexible  so  that  when  new  information  is 
produced  from  the  various  monitoring 
and  data  collection  activities  required 
under  the  Amendment,  the  results 
would  be  incorporated  into  the 
management  regime.  The  whole  process 
is  scheduled  for  a  comprehensive 
adaptive  review  in  2000. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS,  determined  that  the  FMP 
Amendment  13  is  necessary  for  the 
conservation  and  management  of  the 
ocean  salmon  fisheries  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

This  rule  has  oeen  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  on  that 
certification.  The  basis  for  certification 
has  not  changed. 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  was 
conducted  on  the  effects  of  Amendment 
13  and  the  Pacific  Coast  Salmon  Plan  on 
three  distinct  population  segments,  or 
evolutionarily  significant  units  (ESU),  of 
coho:  The  central  California  Coastal 
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(CCC)  ESU.  the  Southern  Oregon 
Northern  California  Coastal  (SONCC) 
ESU,  and  the  Oregon  Coastal  (OC)  ESU 
(61  FR  56138,  October  31,  1996;  62  FR 
43937  August  18, 1997;  63  FR  42587, 
August  10, 1998).  The  biological 
opinion  issued  by  NMFS  dated  April  28, 
1999,  states  that  fishing  activities  under 
the  FMP  and  Amendment  13  and  its 
implementing  regulations  are  not  likely 
to  jeopardize  the  continued  existence  of 
the  OC  coho  ESU,  but  because  of  the 
lack  of  specific  conservation  goals  in  the 
FMP  for  either  SONCC  coho  or  CCC 
coho,  ocean  salmon  fisheries  conducted 
in  accordance  with  the  FMP  and 
Amendment  13  are  likely  to  jeopardize 
the  continued  existence  of  SONCC  and 
CCC  coho  ESUs.  The  biological  opinion 
included  Reasonable  and  Prudent 
Alternatives  (RPAs)  that  would  avoid 
jeopardy.  The  FMP  requires  that  annual 
management  measures  must  comply 
with  NMFS  jeopardy  standards. 
Therefore,  fisheries  to  be  conducted 


under  the  Amendment  will  be  crafted  to 
meet  the  RPAs  of  the  biological  opinion, 
and  thus  will  avoid  jeopardy. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
hidians.  Northern  Marianas  Islands, 
Reporting  and  recordkeeping 
requirements.  ' 

Dated:  May  10, 1999. 
Penelope  D.  Daltm. 

Assitant  Adminstratorfor  Fisheries,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— nSHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACinC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.408,  paragraph  (c)(2)(iv)  is 
revised  to  read  as  follows: 

§660.408    Annual  actions. 


(c)  *  *  • 

(2)  ^  •  • 

(iv)  Oregon  coastal  natural  coho.  The 
allocation  provisions  in  paragraph  (c)(2) 
of  this  section  provide  guidance  only 
when  coho  abundance  peimits  a 
directed  coho  harvest,  not  when  the 
allowable  harvest  impacts  are 
insufficient  to  allow  coho  retention 
south  of  Cape  Falcon.  At  such  low 
levels,  allowable  harvest  impacts  will  be 
allocated  during  the  Council's  preseason 
process. 
***** 

[FR  Doc.  99-12270  Filed  5-13-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  Vhe  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPafl3 
[Dodwt  No.  93-07»-14] 

Animal  Wetfare;  Marine  Mammals 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  to  amend  the  Animal 
Welfare  Act  regulations  concerning  the 
humane  handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 
DATES:  We  invite  you  to  comment  on 
Docket  No.  93-076-11.  We  will 
consider  all  comments  that  we  receive 
by  May  26, 1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  93-076- 
11,  Regulatory  Analysis  and 
Development,  PPD.  APfflS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  93-076-11. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Senior  Staff  Veterinarian, 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1228, 
(301)  734-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  23, 1999,  we  published 
in  the  Federal  Register  (64  FR  8735- 
8755,  Docket  No.  93-076-11)  a  proposal 
to  amend  the  Animal  Welfare  Act 
regulations  concerning  the  humane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals  in 
captivity.  The  proposed  regulations 
were  developed  by  the  Marine  Mammal 
Negotiated  Rulemaking  Advisory 
Committee. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
April  26, 1999.  We  are  reopening  and 
extending  the  comment  period  on 
Docket  No.  93-076-11  for  30  days  to 
May  26, 1999.  This  action  vdll  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  10th  day  of 
April  1999. 
Joan  M.  Arnold!, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-12236  Filed  5-13-99;  8:45  am] 
BajJNG  CODE  3410-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  207, 607,  and  807 
[Docket  No.  98N-1215] 

Foreign  Establishment  Registration 
and  Listing 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  pertaining  to  the 
registration  of  foreign  establishments 
and  the  listing  of  hvmian  drugs,  animal 
drugs,  biological  products,  and  devices. 
The  proposal  would  require  foreign 
establishments  whose  products  are 
imported  or  offered  for  import  into  the 


United  States  to  register  with  FDA.  The 
proposal  would  also  require  foreign 
establishments  to  identify  a  United 
States  agent  and  would  describe  some  of 
the  agent's  responsibilities.  The  agency 
is  proposing  these  changes  to 
implement  section  417  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA)  as  it  pertains  to 
foreign  establishment  registration. 
DATES:  Written  comments  by  July  28, 
1999.  Written  comments  on  the 
information  collection  requirements  by 
June  14. 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  rm.  10235,  Washington, 
DC  20502,  Attn:  Wendy  Taylor,  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115).  Section  417  of  FDAMA  amended 
section  510(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360(i))  to  require,  in  part,  that: 

(1)  Any  establishment  within  any  foreign 
country  engaged  in  the  manufacture, 
preparation,  propagation,  compounding,  or 
processing  of  a  drug  or  a  device  that  is 
imported  or  offered  for  import  into  the 
United  States  shall  register  with  the  Secretary 
the  name  and  place  of  business  of  the 
establishment  and  the  name  of  the  United 
States  agent  for  the  establishment. 

(2)  The  establishment  shall  also  provide 

the  information  required  by  subsection  (j). 

*  *  * 

(Section  5 10(j)  of  the  act  pertains  to 
product  listing.) 

Generally  speaking,  before  FDAMA's 
enactment,  foreign  establishments 
could,  but  were  not  required  to,  register 
with  FDA.  Foreign  establishments  were 
required,  however,  to  list  their  products 
regardless  of  whether  the  foreign 
establishment  was  registered  (see,  e.g.. 
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former  section  510(i)  of  the  act, 
§  207.40(a)  (21  CFR  207.40(a))  (38  PR 
6258  at  6267.  March  7, 1973)).  This 
generated  confusion  and  resulted  in 
foreign  establishments  not  complying 
with  the  listing  requirement.  Moreover, 
in  some  cases,  the  lack  of  registration 
information  on  foreign  establishments 
made  it  difficult  to  determine  the  soiuce 
of  specific  imported  products, 
particularly  products  that  were  impure, 
counterfeit  products,  or  products  whose 
safety  or  efficacy  had  not  been 
established. 

In  contrast,  before  FDAMA  was 
enacted,  the  act  required — and 
continues  to  require — all  domestic 
establishments  to  register  unless  they 
are  specifically  exempted  fi'om  the 
registration  requirement  and  to  list  their 
products. 

FDAMA  changed  this  situation  by 
requiring  all  foreign  establishments 
engaged  in  the  manufactiwe, 
preparation,  propagation,  compoimding, 
or  processing  of  a  drug  or  a  device  that 
is  imported  or  offered  for  import  into 
the  United  States  to  register.  It  also 
emphasized  that  foreign  estabUshments 
must  list  their  products.  Thus,  under  the 
act,  as  revised  by  FDAMA,  both  foreign 
and  domestic  establishments  must  now 
register  and  list  their  products. 

n.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  amend  the 
establishment  registration  and  listing 
regulations  in  part  207  (2l  CFR  part 
207)  (human  and  animal  drugs),  part 
607  (21  CFR  part  607)  (human  blood 
and  blood  products),  and  part  807  (21 
CFR  part  807)  (devices).  In  general,  the 
proposal  would  remove  the  distinctions 
between  domestic  and  fcveign 
establishments  where  appropriate, 
would  require  foreign  establishments  to 
identify  a  United  States  agent,  and 
would  describe  some  of  the  United 
States  agent's  duties. 

The  proposal  would  also  make  minor 
technical  amendments,  such  as 
updating  addresses  of  FDA  offices  and 
the  names  of  marketing  applications,  to 
be  consistent  with  current  FDA 
practices. 

The  proposed  rule  would  not  affect 
veterinary  biologies  because  such 
products  are  regulated  by  the  U.S. 
Department  of  Agriculture. 

A.  Proposed  Changes  to  Part  207 
(Human  Drugs  and  Animal  Drugs) 

1.  Section  207.3 — ^Definitions 

a.  Definition  of  "commercial 
distribution".  Section  207.3(a)(5) 
currently  defines  "commerciai 
distribution"  as: 

any  distribution  of  a  liuman  drug  except 
for  investigational  use  under  part  312  of  this 


chapter,  and  any  distribution  of  an  animal 
drug  or  an  animal  feed  bearing  or  containing 
an  animal  drug  for  noninvestigational  uses, 
but  the  tenn  does  not  include  internal  or 
interplant  transfer  of  a  bulk  drug  substance 
between  registered  domestic  establishments 
within  the  same  parent,  subsidiary,  and/or 
affiliate  company. 

The  proposed  rule  would  add  a  new 
sentence  to  this  definition  to  clarify 
that,  for  foreign  estabUshments, 
commercial  distribution  does  not 
include  distribution  of  a  human  or 
animal  drug  that  is  neither  imported  nor 
offered  for  import  into  the  United 
States.  This  change  is  intended  to  reflect 
the  statutory  language  limiting  the 
registration  requirement  to  those  foreign 
establishments  that  are  "engaged  in  the 
manufecture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
a  device  that  is  imported  or  offered  for 
import  into  the  United  States" 
(emphasis  added),  as  well  as  the 
definition  of  "interstate  commerce"  in 
section  201  (b)  of  the  act  (21  U.S.C. 
321(b)). 

b.  Definition  of  "United  States  agenf. 
The  proposed  rule  would  define 
"United  States  agent,"  at  new 
§  207.3(a)(ll),  as  "a  person  residing  or 
maintaining  a  place  of  business  in  the 
United  States  whom  a  foreign 
establishment  designates  as  its  agent." 
Black's  Law  Dictionary  deGnes  "reside" 
as  "live,  dwell,  abide,  sojourn,  stay, 
remain,  lodge"  and  "to  settle  oneself  or 
a  thing  m  a  place,  to  be  stationed,  to 
remain  or  stay,  to  dwell  permanenUy  or 
continuously  *  *  *"  [see  Black's  Law 
Dictionary  1308  (6th  ed.  1990))  and 
defines  "place  of  business,"  in  part,  as 
"The  location  at  which  one  carries  on 
his  business  or  employment"  [id.  at 
1149).  Thus,  by  using  the  term 
"residing"  and  referring  to  a  "place  of 
business,"  proposed  §  207.3(a)(ll) 
would  permit  a  foreign  establishment  to 
designate,  as  its  United  States  agent, 
either  an  individual  who  lives  in  the 
United  States  or  a  firm  or  company  in 
the  United  States  where  an  individual 
or  individuals  conduct  business  or  are 
employed.  The  definition  of  United 
States  agent  would  exclude  mailboxes, 
answering  machines  or  services,  or 
other  places  where  an  individual  acting 
as  the  foreign  establishment's  agent  is 
not  physically  present. 

Additionally,  FDA  emphasizes  that  it 
interprets  section  510(i)(l)  of  the  act  as 
allowing  for  only  one  United  States 
agent  for  each  foreign  establishment,  for 
purposes  of  section  510(i)  of  the  act. 
This  interpretation  is  both  efficient 
(because  FDA  would  communicate  or 
interact  with  only  one  United  States 
agent  rather  than  multiple  agents  who 
represent  or  purport  to  represent  the 


same  foreign  establishment)  and 
consistent  with  section  510(i)(l)  of  the 
act  because  the  act  refers  to  the  United 
States  agent  in  singular,  rather  than 
plural,  terms. 

2.  Section  207.7— Establishment 
Registration  and  Product  Listing  for 
Hiunan  Blood  and  Blood  Products  and 
for  Medical  Devices 

Section  207.7(a)  ciuxenUy  states,  in 
part,  that  owners  and  operators  of 
human  blood  and  blood  product 
establishments  are  to  register  and  list 
their  products  in  accordance  with  part 
607. 

The  proposal  woidd  revise  the 
address  for  the  office  in  the  Center  for 
Biologies  Evaluation  and  Research  that 
receives  the  registration  and  listing 
information. 

3.  Section  207.10 — Exemptions  for 
Domestic  Establishments 

Currently,  §  207.10  exempts  various 
domestic  entities  or  persons  from  the 
registration  requirements.  Some 
exemptions  reflect  the  statutory 
language  in  section  510(g)  pf  the  act, 
whereas  others  were  exempted  by  FDA 
because  registering  such  persons  would 
not  be  necessary  to  protect  the  pubUc 
healtii. 

The  proposed  rule  would  amend 
§  207.10  to  delete  the  word  "domestic" 
from  its  title,  so  that  the  provision 
pertains  to  exemptions  for  both  foreign 
and  domestic  establishments.  FDA  is 
proposing  this  change  because  the 
establishment  registration  requirements 
now  apply  to  both  domestic  and  foreign 
establishments,  so  no  further  distinction 
is  necessary  in  the  heading  of  §  207.10. 

However,  the  exemptions  currentiy 
found  in  §  207.10(a)  and  (b)  (pertaining 
to  pharmacies  operating  under 
applicable  local  laws  and  to  hospitals, 
cUnics,  and  public  health  agencies  that 
maintain  establishments  in  conformance 
with  local  laws  regidating  the  practice 
of  pharmacy  or  medicine)  would  remain 
limited  to  establishments  in  the  United 
States  and  its  territories.  FDA  is  not 
proposing  to  extend  these  exemptions  to 
foreign  pharmacies,  hospitals,  clinics, 
and  public  health  agencies  because  the 
statutory  exemption  for  pharmacies  in 
section  510(g)(1)  of  the  act  does  not 
extend  to  foreign  pharmacies  a^d 
because  FDA  has  limited  experience 
with  or  access  to  foreign  laws  on  the 
practice  of  pharmacy  or  medicine  and, 
therefore,  cannot  readily  determine 
whether  these  foreign  establishments 
are  in  compliance  with  such  laws.  The 
agency  also  lacks  sufficient  information 
to  make  a  finding,  under  section 
510(g)(5)  of  the  act.  that  registration  by 
such  foreign  establishments  is  not 
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necessary  to  protect  the  public  health. 
However,  it  is  unlikely  that  many 
foreign  pharmacies,  hospitals,  clinics,  or 
public  health  agencies  export  or  offer  to 
export  drugs  or  devices  to  the  United 
States,  so  few  of  these  foreign 
establishments  should  be  subject  to  the 
registration  requirement.  Those  that  do 
export  to  the  United  States  should  be  in 
FDA's  inventory  of  registered  foreign 
establishments  for  the  efficient 
administration  and  enforcement  of  the 
act. 

4.  Section  207.20— Who  Must  Register 
and  Submit  a  Drug  List 

Section  207.20(a)  currently  requires 
"owners  and  operators  of  all  drug 
establishments,  not  exempt  under 
section  510(g)  of  the  act  or  subpart  D  of 
this  part  207,  that  engage  in  the 
manufacture,  preparation,  propagation, 
compoimding,  or  processing  of  a  drug  or 
drugs"  to  register  and  list  every  drug  in 
commercial  distribution.  The  rule  also 
states  that  owners  and  operators  must 
register  and  list  every  drug  in 
commercial  distribution  "whether  or 
not  the  output  of  such  establishment  or 
any  particidar  drug  so  listed  enters 
interstate  commerce  *  *  *."  However, 
under  the  current  rule,  drug  listing  is 
not  required  "at  this  time  for  the 
manufactiu'ing,  preparation, 
propagation,  compounding,  or 
processing  of  an  animal  feed  (including 
a  Type  B  and  Type  C  medicated  feed) 
bearing  or  containing  an  animal 
drue  *  *  *." 

Tne  proposed  rule  would  amend 
§  207.20(a)  to  clarify  that  the 
exemptions  are  under  section  510(g)  of 
the  act  or  subpart  B  ("Exemptions")  of 
part  207.  The  agency  is  making  this 
change  because  the  proposed  rule 
woidd  place  all  exemptions  in  subpart 
B  of  part  207  and  would  remove  all 
exemptions  from  subpart  D. 

The  proposal  would  also  revise 
§  207.20(a)  so  that  the  language 
requiring  owners  and  operators  to 
register  their  establishments  and  to  list 
drugs,  whether  or  not  the  output  of  the 
establishment  or  any  particular  drug  so 
listed  enters  interstate  commerce,  woiUd 
apply  only  to  domestic  firms.  FDA  is 
proposing  this  change  because  the 
agency  has  no  intent  to  require  foreign 
establishments  to  list  drugs  that  do  not 
enter  interstate  commerce  by  being 
imported  or  offered  for  import  into  the 
United  States. 

The  proposal  would  also  make  two 
minor  amendments  to  §  207.20(a).  The 
proposed  rule  would  delete  the  phrase 
"at  this  time"  because  the  phrase  is 
unnecessary.  The  proposal  would  also 
move  the  parenthetical  language 
referring  to  Type  B  and  Type  C 


medicated  feed  so  that  it  refers 
accurately  to  animal  feeds  bearing  or 
containing  an  animal  drug  rather  than  to 
animal  feeds  generally  and  revise  the 
parenthetical  language  so  that  it  refers  to 
Type  B  "or"  Type  C  medicated  feed. 
This  would  eliminate  any 
misconception  that  the  product  be  both 
a  Type  B  and  Type  C  medicated  feed. 

Additionally,  FDA  notes  that 
§  207.20(a),  as  currently  written,  permits 
a  company  to  submit  listing  information 
on  behalf  of  a  parent,  subsidiary,  and/ 
or  affiliate  company  for  all 
establishments  when  operations  are 
conducted  at  more  than  one 
establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments.  FDA  interprets  this 
provision,  and  similar  provisions  at 
§§  607.20(a)  and  807.20(a),  as  including 
foreign  establishments  so  long  as 
operations  are  conducted  at  more  than 
one  establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments. 

The  proposed  rule  would  also  add 
"abbreviated  new  drug  applications" 
and  "abbreviated  new  animal  drug 
applications"  to  the  list  of  marketing 
applications  in  §  207.20(c).  FDA  is 
proposing  these  actions  because  such 
applications,  which  were  created  by  the 
Drug  Price  Competition  and  Patent 
Term  Restoration  Act  and  the  Generic 
Animal  Drug  and  Patent  Term 
Restoration  Act,  are  marketing 
applications  that  require  a  registered 
establishment.  These  applications  were 
inadvertently  omitted  from  previous 
rulemakings  amending  part  207.  (The 
agency  notes  that,  in  the  Federal 
Register  of  July  31, 1998  (63  FR  40858), 
it  published  a  proposed  rule  that  would 
eliminate  establishment  and  product 
licenses  and  implement  biologies 
licenses.) 

5.  Section  207.21 — ^Times  for 
Registration  and  Drug  Listing 

Section  207.21  currently  describes 
when  establishments  shoiild  register 
and  submit  listing  information  and 
states  that  an  owner  or  operator  of  an 
establishment  that  has  just  begun 
manufacturing  or  processing  drugs 
should  register  within  5  days  after 
submitting  a  new  drug  application,  new 
animal  drug  application,  medicated  feed 
application,  antibiotic  application,  or  an 
establishment  license  application  to 
manufacture  a  biological  product.  (The 
agency  notes  that,  in  the  Federal 
Register  of  July  31, 1998  (63  FR  40858), 
it  published  a  proposed  rule  that  would 
eliminate  establishment  and  product 
licenses  and  implement  biologies 
licenses.) 


The  proposed  rule  would  add 
"abbreviated  new  drug  applications" 
and  "abbreviated  new  animal  drug 
applications"  to  the  list  of  marketing 
applications  in  §  207.21.  As  stated 
earlier,  these  applications  were 
inadvertently  omitted  itom  previous 
rulemakings  amending  part  207. 

6.  Section  207.25 — Information 
Required  in  Registration  and  Drug 
Listing 

Section  207.25(b)(2)  currently 
requires  the  numbers  for  various 
marketing  applications  to  be  included  in 
the  drug  listing  information  submitted 
to  the  agency.  For  example,  if  a  new 
drug  application  were  assigned  number 
20-570,  the  application  number  that 
would  be  included  in  the  drug  listing 
information  would  be  NDA  20-570. 

The  proposed  rule  would  add 
abbreviated  new  animal  drug 
applications  to  the  list  of  marketing 
applications  in  §  207.25.  As  stated 
earlier,  this  action  is  necessary  because 
abbreviated  new  animal  drug 
applications  were  inadvertently  omitted 
from  previous  rulemakings  amending 
part  207. 

7.  Section  207.37 — Inspection  of 
Registrations  and  Drug  Listings 

Section  207.37(a)  currently  states 
where  copies  of  registration  forms  filed 
by  establishments  are  available  for 
inspection.  In  general,  the  forms  are 
available  at  the  Center  for  Drug 
Evaluation  and  Research  and  at  FDA 
district  offices. 

The  proposed  rule  would  amend 
§  207.37(a)  to  update  the  addresses  in 
the  Center  for  I>rug  Evaluation  and 
Research  and  would  state  that  copies  of 
registration  forms  submitted  by  foreign 
establishments  are  available  for 
inspection  at  the  Office  of  Compliance 
in  the  Center  for  Drug  Evaluation  and 
Research.  Copies  of  forms  submitted  by 
domestic  establishments  would 
continue  to  be  available  for  inspection 
at  FDA  district  offices  and  at  the  Office 
of  Compliance  in  the  Center  for  Drug 
Evaluation  and  Research. 

The  proposal  would  also  update  the 
addresses  in  §  207.37(b). 

8.  Section  207.40— Drug  Listing 
Requirements  for  Foreign  Drug 
Establishments 

Section  207.40  ciirrently  requires 
foreign  drug  estabUshments  to  comply 
with  drug  listing  requirements  and 
prohibits  the  importation  of  drugs  that 
are  not  listed  (except  for  investigational 
drugs).  It  also  requires  foreign 
establishments  to  submit  drug  listing 
information  in  English  and  to  provide 
the  name  and  address  of  the 


establishment  and  the  person 
responsible  for  submitting  the  drug 
listing  information. 

Proposed  §  207.40(a)  would  revise  the 
existing  language  to  require  foreign 
establishments  whose  drugs  are 
imported  or  offered  for  import  into  the 
United  States  to  comply  with  the 
establishment  registration  and  listing 
requirements  in  subpart  C  ("Procedures 
for  domestic  drug  establishments"), 
unless  exempt  imder  subpart  B 
("Exemptions").  The  proposal  would 
expressly  require  foreign  establishments 
to  register  as  required  by  section 
510(i){l)oftheact. 

Proposed  §  207.40(b)  would  prohibit 
the  importation  of  drugs  from 
unregistered  foreign  establishments,  in 
addition  to  prohibiting  the  importation 
of  unlisted  drugs.  This  action  is 
consistent  with  several  provisions  of  the 
act.  Section  301(p)  of  the  act  (21  U.S.C. 
331(p))  considers  a  foreign 
establishment's  failure  to  register  or  to 
submit  listing  information  to  be  a 
prohibited  act.  Section  501(a)(2)(B)  of 
the  act  (21  U.S.C.  351(a)(2)(B))  considers 
a  drug  to  be  adulterated  if  the  methods 
used  in  or  the  facilities  or  controls  used 
for  the  drug's  manufacture,  processing, 
packing,  or  holding  do  not  conform  to 
ciurent  good  manufacturing  practice 
(CGMP).  Additionally,  under  section 
801(a)  of  the  act  (21  U.S.C.  381(a)).  FDA 
may  refuse  to  admit  into  the  United 
States  drugs  that  appear  to  be:  (1) 
Manufactured,  processed,  or  packed 
under  insanitary  conditions;  (2) 
forbidden  or  restricted  in  sale  in  the 
coimtry  in  which  they  are  produced  or 
from  which  they  are  exported;  or  (3) 
adulterated,  misbranded,  or  in  violation 
of  section  505  of  the  act  (21  U.S.C.  355). 
Here,  if  a  foreign  estabhshment  fails  to 
register  (thereby  engaging  in  a 
prohibited  act),  it  is  likely  that  FDA  has 
not  inspected  the  establishment.  As  a 
resiilt,  FDA  would  be  unable  to 
determine  whether  that  foreign 
establishment  meets  CGMP. 
Consequently,  drugs  from  such 
unregistered  establishments  would 
appear  to  be  adulterated  imder  section 
801(a)(3)  of  the  act.  Therefore,  to  enforce 
sections  301(p),  501(a),  and  801(a)  of  the 
act  effectively,  in  conjunction  with 
section  510(i)  of  the  act  as  it  pertains  to 
foreign  establishment  registration,  the 
agency  is  proposing  to  amend 
§  207.40(b)  to  prohibit  the  importation 
of  drugs  that  are  not  manufactured, 
prepared,  propagated,  compounded,  or 
processed  at  a  registered  foreign 
establishment. 

Moreover,  this  interpretation  is 
consistent  with  the  purpose  of  the 
registration  provision  as  originally 
enacted  in  1962.  While  the  FDAMA 
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legislative  history  is  virtually  silent  on 
the  piupose  of  foreign  registration,  the 
Drug  Amendments  of  1962  make  clear 
the  connection  between  registration  and 
factory  inspection.  The  Drug 
Amendments  amended  the  act  to  ■ 
include,  among  other  things,  a 
registration  provision  requiring 
domestic  drug  establishments  to  register 
and  authorizing  foreign  establishments 
to  register,  and  a  "ctirrent  good 
manufacturing  practice"  provision 
which  now  appears  at  section 
501(a)(2)(B)  of  the  act.  According  to  the 
Senate  Report  accompanying  the  ' 
amendments,  the  purpose  of  the 
registration  provision  is 

to  assist  the  [FDA]  to  identify  and  inspect 
all  places  where  drugs  are  being  made,  and 
to  take  appropriate  action  *  •  »  against 
those  who  fail  to  register  *  *  •  The 
conunittee  believes  that  drugs  should  not  be 
on  the  market  unless  the  (FDA]  knows  who 
is  making  them,  and  where  they  are  being 
made,  and  is  able  to  inspect  the  facilities  in 
which  they  are  being  made.  This  will  help  to 
stop  illicit  and  substandard  manufacturers 
who  do  not  follow  the  methods  or  establish 
tlfe  controls  called  for  by  good  manufecturing 
practice.  The  registration  system  *  *  *  is 
thus  a  facet  of  *  *  •  tije  provisions  on 
quality  manufacturing^ontrols  *  *  *." 

S.  Kept.  87-1744  (1962),  reprinted  in 
1962  U.S.C.C.A.N.,  2884,  2888-89. 
Therefore,  the  agency  believes  that  the 
act  supports  a  prohibition  on 
importation  of  drugs  manufactiu«d  by 
unregistered  establishments. 

FDA  acknowledges  that  section  502(o) 
of  the  act  (21  U.S.C.  352(o))  considers  a 
drug  to  be  misbranded  if  the  drug  was 
manufactured,  prepared,  propagated, 
compounded,  or  processed  in  an 
establishment  that  is  not  registered  in 
any  State  and  that  FDAMA  did  not 
amend  section  502(o)  of  the  act  to 
include  language  describing  a  similar 
restriction  on  drugs  from  unregistered 
foreign  establishments.  Nevertibeless,  as 
explained  above,  FDA  has  sufficient 
legal  authority  to  prohibit  the 
importation  of  drugs  from  imregistered 
foreign  establishments,  as  a  regulation 
for  the  efficient  enforcement  of  the  act 
under  section  701(a)  of  the  act  (21 
U.S.C.  371(a)),  and  such  a  prohibition 
would  give  foreign  establishments,  like 
their  domestic  coimterparts,  an 
incentive  to  register. 

Proposed  §  207.40(b)  would  also 
require  foreign  establishments  to  submit 
registration  and  listing  information, 
including  labels  and  labeling,  in 
English.  This  would  be  consistent  with 
the  existing  provision  which  requires 
that  listing  information  be  submitted  in 
the  English  language. 

Section  207.40(c)  currently  requires 
every  foreign  drug  establishment  to 


submit,  as  part  of  its  drug  listing,  the 
establishment's  name  and  address  and 
the  name  of  the  individual  responsible 
for  submitting  the  listing  information.  It 
also  directs  the  foreign  establishment  to 
report  any  changes  at  specified 
intervals. 

The  proposed  rule  would  revise 
§  207.40(c)  to  require  each  foreign 
establishment  to  submit  the  name, 
address,  and  phone  ntunber  of  its 
United  States  agent  as  part  of  the 
establishment's  initial  and  updated 
registration  information.  As  stated 
earlier,  FDA  interprets  section  510(i)  of 
the  act  as  allowing  for  only  one  United 
States  agent  for  each  foreign 
establishment  and  providing  a  foreign 
establishment  the  discretion  to  choose 
either  an  individual  person  or  entity  to 
serve  as  its  United  States  agent.  Some 
establishments  may  prefer  to  select  a 
company  or  firm  as  the  United  States 
agent  rather  than  depend  on  a  single 
person,  and  so  proposed  §  207.40(c) 
would  allow  an  entity  to  be  the  United 
States  agent. 

Proposed  §  207.40(c)  would  also 
require  a  foreign  establishment  to  report 
changes  in  the  United  States  agent's 
name,  address,  or  phone  number  to  FDA 
within  5  days  of  the  change  and  would 
require  each  foreign  establishment  to 
designate  only  one  United  States  agent. 
In  drafting  this  provision,  FDA 
considered  allowing  such  changes  to  be 
reported  either  by  the  foreign 
establishment  or  by  the  United  States 
agent  because,  on  rare  occasions,  the 
agency  has  contacted  individuals  whom 
establishments  had  identified  as  their 
agent  or  representative  only  to  find  that 
the  individual  had  terminated  its 
relationship  with  the  establishment  or 
was  unaware  that  the  establishment  had 
designated  the  individual  as  its 
representative.  Although  the  proposal 
would  permit  only  establishments  to 
report  changes  in  the  United  States 
agent's  name,  address,  or  phone 
nimiber,  the  agency  invites  comments  as 
to  whether  the  rule  shotild  permit  the 
United  States  agent  to  report  such 
changes  as  well. 

Additionally,  proposed  §  207.40(c) 
would  require  the  United  States  agent  to 
reside  or  maintain  a  place  of  business  in 
the  United  States,  and,  upon  request 
from  FDA,  to  assist  FDA  in 
commimications  with  the  foreign  drug 
establishment,  to  respond  to  questions 
about  the  establishment's  products  that 
are  imported  or  offered  for  import  into 
the  United  States,  and  to  assist  FDA  in 
scheduling  inspections  of  the  foreign 
drug  establishment.  For  example,  in  the 
event  of  a  product  recall,  the  agency 
might  ask  the  United  States  agent  about 
the  product's  distribution  in  the  United 
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States  in  order  to  facilitate  the  recall 
(although,  in  many  instances,  FDA  will 
either  have  information  on  the  imported 
product's  distribution  or  be  able  to 
acquire  such  information  from  other 
government  agencies  so  as  to  reduce  the 
need  to  contact  the  United  States  agent    . 
on  such  matters).  The  agency  is 
proposing  these  requirements  because 
its  experience  indicates  that 
communications  with  foreign 
establishments  are  much  better  and 
problems  or  concerns  are  resolved  much 
faster  when  the  agency  can  work  with 
a  person  residing  or  maintaining  a  place 
of  business  in  the  United  States. 

FDA  considered,  but  did  not  propose, 
a  requirement  that  the  United  States 
agent  possess  sufBcient  knowledge  of 
English  to  facilitate  communications 
between  FDA  and  the  foreign 
estabUshment.  The  agency  chose  to  omit 
such  a  requirement,  in  part,  because  the 
United  States  agent,  by  virtue  of 
residing  or  maintaining  a  place  of 
business  in  the  United  States,  should  be 
able  to  commimicate  in  English  or  may 
be  assumed  to  have  sufficient 
knowledge  of  English.  Should  this 
assumption  prove  to  be  incorrect,  FDA 
may  revise  the  rule  to  require  the  United 
States  agent  to  be  able  to  communicate 
in  English. 

The  proposal  would  also  consider 
information  or  docxmients  provided  by 
FDA  to  the  United  States  agent  to  be 
equivalent  to  providing  the  same 
information  or  docxmients  to  the  foreign 
drug  establishment.  This  provision 
would  apply  when  the  agency  is  unable 
to  contact  the  foreign  manufacturer 
directly  or  expeditiously,  including  (but 
not  limited  to)  situations  where  FDA 
has  been  unsuccessful  in  contacting  the 
foreign  establishment  directly  because 
the  establishment  has  moved,  when 
FDA  correspondence  sent  directly  to  the 
foreign  establishment  has  been  returned 
to  the  agency  because  the  local  postal 
authorities  cannot  locate  the  foreign 
establishment,  or  in  emergencies.  This 
proposed  provision,  however,  suggests 
that  foreign  establishments  should 
select  their  United  States  agent 
carefully.  FDA  is  aware  that  some 
foreign  establishments  have  multiple 
distributors  in  the  United  States,  but 
sometimes  select  one  distributor  as  the 
establishment's  representative  or  agent. 
This  may  present  a  problem  if  FDA, 
under  proposed  §  207.40(c),  sought  to 
provide  certain  documents  or 
information  to  a  distributor-agent 
concerning  products  that  might  have 
been  supplied  to  or  actions  taken  by  a 
different  distributor.  For  example, 
foreign  establishment  "A"  might  have 
three  distributors  in  the  United  States 
(distributors  "B,"  "C,"  and  "D")  and 


have  selected  distributor  B  as  its  United 
States  agent.  If  FDA,  under  proposed 
§  207.40(c),  were  to  contact  distributor 
B,  in  its  capacity  as  the  United  States 
agent,  about  problems  associated  with  a 
particular  import,  such  contact  might 
inadvertently  present  business  concerns 
for  the  foreign  establishment  because 
distributor  B  might  be  unaware  of  other 
distributors  in  the  United  States  or  other 
products  shipped  to  the  United  States, 
or  FDA  might  be  unaware  that  the 
information  concerned  a  product  that 
had  not  been  shipped  to  distributor  B. 
Distributor  B  also  might  not  relay  the 
information  from  FDA  to  the  foreign 
establishment  if  the  failure  to  relay  the 
information  would  confer  a  competitive 
advantage  to  itself. 

Contact  between  FDA  and  a  United 
States  agent  might  also  present  issues 
involving  trade  secrets  or  confidential 
commercial  information.  For  example, 
section  301(j)  of  the  act,  with  few 
exceptions,  prohibits  the  agency  bom 
disclosing  trade  secrets.  Yet  there  may 
be  instances  where  the  agency  needs  to 
discuss  information  which  may  involve 
trade  secrets  or  confidential  commercial 
information.  If  the  agency  is  unable  to 
contact  the  foreign  manufactiu«r,  it  may 
not  be  permitted  to  discuss  the 
information  with  the  United  States 
agent,  even  if  a  public  health  emergency 
exists. 

Thus,  FDA  advises  foreign 
establishments  to  choose  ^eir  United 
States  agents  carefully  in  order  to  avoid 
any  conflict  of  interest  or  confidentiality 
problems. 

B.  Proposed  Changes  to  Part  607 
(Human  Blood  and  Blood  Products) 

1.  Section  607.3— Definitions 

a.  Definition  of  "commercial 
distribution".  Section  607.3(e)  cxirrently 
defines  "conmiercial  distribution,"  in 
part,  as  "any  distribution  of  a  blood 
product  except  pursuant  to  the 
investigational  use  provisions  of  part 
312  of  this  chapter  *   *  *." 

The  proposal  would  add  a  new 
sentence  to  §  607.3(e)  to  state  that,  for 
foreign  establishments,  commercial 
distribution  does  not  include 
distribution  of  any  blood  or  blood 
product  that  is  neither  imported  nor 
offered  for  import  into  the  United 
States.  This  change  is  necessary  because 
FDA  does  not  intend  to  require  foreign 
establishments  to  register  or  to  list  blood 
products  that  are  not  imported  to  or 
offered  for  import  into  the  United 
States,  consistent  with  the  language  of 
section  510(i)(l)  of  the  act. 

b.  Definition  of  "United  States  agent". 
The  proposed  rule  would  define 
"United  States  agent,"  in  a  new 


§  607.3(j),  as  "any  person  residing  or 
maintaining  a  place  of  business  in  the 
United  States  whom  a  foreign 
establishment  designates  as  its  agent." 
This  definition,  and  FDA's 
interpretation  of  the  definition,  would 
be  identical  to  those  in  proposed 
§207.3(a)(ll). 

2.  Section  607.7— Establishment 
Registration  and  Product  Listing  of 
Blood  Banks  and  Other  Firms 
Manufacturing  Human  Blood  and  Blood 
Products 

Section  607.7(b)  and  (c)  currentiy 
provide  an  address  for  the  Center  for 
Biologies  Evaluation  and  Research  frtim 
which  registration  forms  may  be 
obtained  and  to  which  they  may  be  sent. 

The  proposed  rule  would  amend 
§  607.7(b)  and  (c)  to  update  the  address. 

3.  Section  607.20— Who  Must  Register 
and  Submit  a  Blood  Product  List 

Section  607.20(a)  currenUy  states,  in 
part,  that  an  owner  or  operator  of  an 
establishment  that  engages  in  the 
manufacture  of  blood  products  must 
register  and  submit  a  list  of  every  blood 
product  in  commercial  distribution, 
"whether  or  not  the  output  of  such 
blood  product  establishment  or  any 
particular  blood  product  so  listed  enters 
interstate  commerce." 

The  proposal  would  revise  §  607.20(a) 
so  that  the  language  requiring  owners 
and  operators  to  register  their 
establishments  and  to  list  blood 
products  whether  or  not  the  output  of 
the  establishment  or  any  particular 
blood  product  so  listed  enters  interstate 
commerce  applies  only  to  domestic 
firms.  This  change  is  consistent  with 
proposed  §  607.3(e). 

4.  Section  607.22— How  and  Where  to 
Register  Establishments  and  List  Blood 
Products 

Section  607.22  currently  describes 
which  forms  should  be  used  for 
registration  and  listing  purposes  and 
provides  an  address  from  which  the 
forms  may  be  obtained.  Section 
607.22(b)  further  states  that  listing 
information  may  be  submitted  on 
computer  tapes. 

The  proposed  rule  would  update 
FDA's  addresses  in  §607. 22(a).  The 
proposal  would  also  amend  §  607.22(b) 
to  delete  the  language  concerning  tapes 
for  computer  input  and  the  submission 
of  proposed  formats  for  FDA  review  and 
approval.  FDA  is  proposing  to  delete 
this  provision  because  it  has  never  been 
used. 
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5.  Section  607.25 — Infonnation 
Required  for  Establishment  Registration 
and  Blood  Product  Listing 

Section  607.25(a),  in  describing  FDA 
Form  FI5-2830,  uses  the  words  "post 
office  ZIP  code." 

The  proposal  would  revise  §  607.25(a) 
to  refer  to  a  post  office  code.  This 
change  reflects  the  fact  that  many 
foreign  countries  do  not  use  the  term 
"ZIP"  code. 

6.  Section  607.26 — Amendments  to 
Establishment  Registration 

Section  607.26  requires  changes  in 
individual  ownership,  "corporate  or 
partnership  structure  location  or  blood- 
product  handling  activity"  to  be 
reported.  This  provision  was  intended 
to  require,  among  other  things,  firms  to 
report  changes  in  corporate  or 
partnership  structiire  as  well  as  changes 
in  location,  but  was  occasionally 
misinterpreted  as  applying  solely  to 
changes  in  location. 

Consequently,  the  proposal  would 
revise  this  language  to  read  as  "Changes 
in  individual  ownership,  corporate  or 
partnership  structure,  location,  or 
blood-product  handling  activity"  to 
clarify  that  changes  in  corporate  or 
partnership  structure  or  location  or 
blood-product  handling  activity  are  to 
be  reported. 

7.  Section  607.31— Additional  Blood 
Product  Listing  Information 

Section  607.31  describes  additional 
information  that  FDA  may  require  by 
letter,  but  states  that  the  Commissioner 
will  perform  various  actions,  such  as 
making  a  request  or  a  finding,  before 
requiring  the  additional  information. 

The  proposal  would  substitute  the 
"Director  of  the  Center  for  Biologies 
Evaluation  and  Research"  for  the 
"Commissioner"  throughout  §  607.31(a) 
because  the  center  director,  rather  than 
the  Commissioner,  performs  those 
functions. 

The  pn^osal  would  also  delete  the 
text  in  §  607.31(b)  pertaining  to  the 
volimtary  repenting  of  information  on 
the  quantity  of  blood  product 
distributed.  FDA  is  proposing  to  delete 
the  text  in  paragraph  (b)  because  the 
form  specified  in  the  rule.  Form  FD- 
2831  (Blood  Establishment  Resource 
Summary),  is  obsolete,  and  the 
provision  has  not  been  used. 

8.  Section  607.35 — ^Notification  of 
Registrant;  Blood  Product  Establishment 
Registration  Nimiber  and  NDC  Labeler 
Code 

Section  607.35(a)  currently  states  that 
the  Commissioner  will  provide  a 
validated  copy  of  form  FD-2830  to  the 


location  shown  for  the  registering 
establishment. 

The  proposal  would  amend 
§  607.35(a)  to  state  that  a  copy  will  also 
be  sent  to  the  reporting  official  if  that 
official  is  at  another  address.  This 
would  accommodate  those  employees  or 
representatives  who  submit  registration 
and  listing  information  for  an 
establishment  but  are  not  located  at  that 
establishment. 

The  proposal  would  also  substitute 
the  "Director  of  the  Center  for  Biologies 
Evaluation  and  Research"  for  the 
"Commissioner"  because  the  center 
director,  rather  than  the  Commissioner, 
performs  that  function. 

9.  Section  607.37 — Inspection  of 
Establishment  Registrations  and  Blood 
Product  Listings 

Section  607.37  currently  lists 
addresses  where  filed  forms  are 
available  for  inspection  or  where 
requests  for  information  regarding  blood 
establishment  registration  and  listing 
should  be  sent. 

The  proposal  would  update  the 
addresses. 

10.  Section  607.40— Establishment 
Registration  and  Blood  Product  Listing 
Requirements  for  Foreign  Blood  Product 
Establishments 

Currently,  §  607.40,  entitled  "Blood 
product  listing  requirements  for  foreign 
blood  product  establishments,"  requires 
such  establishments  to  comply  with 
blood  product  listing  requirements  and 
prohibits  the  importation  of  most 
nonlisted  blood  products.  The  provision 
also  requires  foreign  blood  product 
establishments  to  submit  listing 
information  in  English  and,  as  part  of 
their  listing,  to  submit  the  name  and 
address  of  the  establishment  and  the 
name  of  the  individual  responsible  for 
submitting  the  product  listing 
information. 

Proposed  §  607.40(a)  would  require 
foreign  establishments  to  comply  with 
establishment  registration  requirements 
in  addition  to  blood  product  listing 
requirements.  To  complement  this 
change,  the  proposal  would  revise  the 
title  to  §  607.40  to  read  as 
"Establishment  registration  and  blood 
product  listing  requirements  for  foreign 
blood  product  establishments." 

Proposed  §  607.40(b)  would  enable 
FDA  to  prohibit  the  importation  of 
blood  products  from  unregistered 
foreign  establishments,  in  addition  to 
prohibitii^  the  importation  of  unlisted 
blood  products.  This  prohibition  would 
be  similar  to  proposed  §  207.40(b) 
because  blood  and  blood  products  are 
"drugs"  within  the  meaning  of  section 
201(g)  of  the  act.  As  stated  earlier,  the 


prohibition  is  consistent  with  sections 
301  (p),  501(a),  and  801(a)  of  the  act 
because,  if  a  foreign  establishment  fails 
to  register,  FDA  will  be  unable  to 
determine,  through  an  establishment 
inspection,  whether  that  foreign 
establishment  meets  CGMP. 
Consequently,  blood  and  blood  products 
from  those  establishments  would  appear 
to  be  adulterated  under  section  801(a)(3) 
of  the  act.  Therefore,  to  enforce  sections 
301(p),  501(a),  and  801(a)  of  the  act 
effectively,  in  conjunction  with  section 
510{i)  of  the  act  as  it  pertains  to  foreign 
establishment  registration,  proposed 
§  607.40(b)  would  prohibit  the 
importation  of  blood  products  that  are 
not  manufactured,  prepared, 
propagated,  compounded,  or  processed 
at  a  registered  foreign  establishment. 

Proposed  §  607.40(b)  would  also  add 
establishment  registration  information 
to  types  of  information  that  must  be 
submitted  in  the  English  language. 

Proposed  §  607.40(c)  would  require 
foreign  blood  product  establishments  to 
submit  the  name  and  address  of  the 
establishment  and  the  name  of  the 
individual  responsible  for  submitting 
the  establishment  registration  and 
product  listing  information  as  part  of 
the  establishment  registration  and  blood 
product  listing.  Proposed  §  607.40(c) 
would  also  require  foreign 
establishments  to  report  any  changes  in 
their  registration  or  listing  information. 

Proposed  §  607.40(d)  would  inquire 
each  foreign  blood  product 
establishment  to  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information. 
Each  foreign  blood  product 
establishment  would  be  permitted  to 
designate  only  one  United  States  agent. 
Similar  to  proposed  §  207.40(c), 
proposed  §  607.40(d)  would  require  the 
United  States  agent  to  reside  or 
maintain  a  place  of  business  in  the 
United  States,  and,  upon  request  frY)m 
FDA,  assist  FDA  in  communications 
with  the  foreign  establishment,  respond 
to  questions  concerning  imported 
products,  and  assist  FDA  in  scheduling 
inspections.  Proposed  §  607.40(d)  would 
also  enable  FDA.  when  it  is  unable  to 
contact  the  foreign  manufacturer 
directly  or  expeditiously,  to  provide 
information  or  documents  to  the  United 
States  agent  and  for  that  act  to  be 
considered  equivalent  to  providing  the 
same  information  or  documents  to  the 
foreign  establishment  Changes  to  the 
United  States  agent's  name,  address,  or 
phone  niunber  would,  under  proposed 
§  607.40(d),  be  reported  to  FDA  within 
5  days  of  the  change. 
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11.  Section  607.65 — Exemptions  for 
Blood  Product  Establishments 

Section  607.65  lists  several  classes  of 
persons  who  are  exempt  from 
registration  and  blood  product  listing 
imder  part  607.  These  exemptions, 
which  ciurently  pertain  only  to 
domestic  establishments,  reflect  the 
statutory  exemptions  in  section  510(g) 
of  the  act  or  represent  a  finding  by  the 
agency  that  registration  of  such  persons 
is  not  necessary  for  the  protection  of  the 
public  health.  For  example,  §  607.65(c) 
exempts  persons  who  manufacture 
blood  products  solely  for  use  in 
research,  teaching,  or  analysis.  This 
exemption  is  consistent  with  section 
510(g)(3)  of  the  act.  Section  607.65(d) 
exempts  carriers  who  receive,  carry, 
hold,  or  deliver  blood  products  in  their 
usual  course  of  business,  while 
§  607.65(e)  exempts  persons  who  engage 
solely  in  the  manufacture  of  in  vitro 
diagnostic  blood  products  and  reagents 
that  are  not  subject  to  licensing  imder 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262).  FDA  created  the 
exemption  in  §  607.65(d)  because- 
registering  these  persons  was  not 
necessary  to  protect  the  public  health, 
whereas  the  exemption  in  §  607.65(e) 
exists  because  nonlicensed,  in  vitro 
diagnostic  establishments  are  subject  to 
registration  under  part  807  instead  of 
part  607. 

The  proposed  rule  would  amend 
§  607.65  so  that  paragraphs  (c),  (d),  and 
(e)  would  apply  to  both  foreign  and 
domestic  persons  or  establishments. 
Foreign  persons  or  establishments 
would  not  be  included  in  the  remaining 
exemptions  in  §  607.65  because  those 
exemptions  depend  on  compliance  with 
Federal,  State,  or  local  laws  in  the 
United  States  and  its  territories  and 
because  FDA  has  insufficient 
information  to  make  a  finding,  under 
section  510(g)(5)  of  the  act,  that 
registration  by  such  foreign 
establishments  is  not  necessary  to 
protect  the  public  health.  For  example, 
§  607.65(a)  pertains  to  pharmacies 
operating  under  applicable  local  laws, 
while  §  607.65(b)  pertains  to 
practitioners  ligensed  by  law. 
Notwithstanding  the  proposed  rule's 
limitation  of  these  exemptions  to 
pharmacies  and  practitioners  in  the 
United  States  and  its  territories,  few 
foreign  pharmacies  or  foreign 
practitioners  are  expected  to  be 
importing  or  offering  for  import  blood 
and  blood  products  into  the  United 
States,  so  they  would  not  be  subject  to 
the  foreign  establishment  registration 
requirement.  As  with  the  similar 
requirement  in  proposed  §  207.10,  those 
that  do  import  or  offer  to  import  such 


products  to  the  United  States  should 
register  to  allow  FDA  to  carry  out  its 
oversight  responsibilities  in  this  area. 
Similarly,  §  607.65(f)  (transfusion 
services  that  are  part  of  a  facility 
approved  for  Medicare  reimbursement) 
and  §  607.65(g)  (clinical  laboratories 
approved  for  Medicare  reimbursement) 
both  involve  establishments  approved 
for  Medicare  reimbursement;  the  agency 
does  not  anticipate  that  many  foreign 
establishments  are  approved  for 
Medicare  reimbursement.  Consequently, 
FDA  is  not  proposing  to  extend  these 
exemptions  to  foreign  establishments 
and  does  not  anticipate  that  many 
foreign  transfusion  services  or  clinical 
laboratories  will  be  subject  to  the 
statutory  registration  requirement. 

C.  Proposed  Changes  to  Part  807 
(Devices) 

1.  Section  807.3 — Definitions 

a.  Definition  of  "commercial 
distribution".  Section  807.3(b)  currently 
defines  "commercial  distribution,"  in 
part,  as  "any  distribution  of  a  device 
intended  for  human  use  which  is  held 
or  offered  for  sale  *  *  *." 

Similar  to  the  proposed  changes  to 
§§  207.3  and  607.3,  the  proposed  rule 
would  create  a  new  §  807.3(b)(4)  to  state 
that,  for  foreign  establishments, 
commercial  distribution  does  not 
include  distribution  of  a  device  that  is 
neither  imported  nor  offered  for  import 
into  the  United  States. 

b.  Definition  of  "United  States  agent". 
Currently,  §  807.3(r)  defines  a  "U.S.- 
designated  agent"  as  a  person,  residing 
in  the  United  States,  who  is  "designated 
and  authorized  by  the  owner  or  operator 
of  a  foreign  manuifacturer  who  exports 
devices  into  the  United  States"  and  who 
is  responsible  for  submitting  medical 
device  reports  and  annual  certifications, 
acting  as  the  official  correspondent,  and 
submitting  registration  and  listing 
information  and  premarket 
notifications.  In  the  Federal  Register  of 
July  23,  1996  (61  FR  38345),  FDA  stayed 
the  effective  date  for  this  and  other 
provisions  in  part  807  (and  elsewhere) 
that  mention  a  U.S.-designated  agent. 

The  proposed  rule  would  revise 
§  807.3(r)  to  define  a  "United  States 
agent"  as  "any  person  residing  or 
maintaining  a  place  of  business  in  the 
United  States  whom  a  foreign 
establishment  designates  as  its  agent." 
As  stated  earlier,  FDA  interprets  the 
statutory  requirement  of  a  United  States 
agent  as  allowing  for  only  one  United 
States  agent  for  each  foreign 
establishment  and  providing  a  foreign 
establishment  the  discretion  to  choose 
either  an  individual  person  or  entity  to 
serve  as  its  United  States  agent. 


Additionally,  unlike  the  existing 
provision,  proposed  §  807. 3(r)  would 
not  prescribe  any  duties  for  the  United 
States  agent.  Proposed  §  807.40  would 
describe  the  United  States  agent's 
responsibilities  and  is  discussed  later  in 
this  docimient. 

2.  Section  807.20— Who  Must  Register 
and  Submit  a  Device  List 

Section  807.20(a)  ctirrently  requires 
an  "owner  or  operator  of  an 
establishment  not  exempt  imder  section 
510(g)  of  the  act"  or  subpart  D  of  part 
807  who  is  engaged  in  the  manufacture, 
preparation,  propagation,  compoimding, 
assembly,  or  processing  of  a  device 
intended  for  himian  use  to  register  and 
to  submit  listing  information.  It  also 
states  that  an  owner  or  operator  shall 
register  and  list  devices  "whether  or  not 
the  output  of  the  establishments  or  any 
particular  device  so  listed  enters 
interstate  commerce."  Section  807.20 
also  lists  persons  who  are  subject  to  the 
registration  and  listing  requirements; 
one  paragraph,  at  §  807.20(a)(6),  refers  to 
persons  who  act  as  the  "U.S.-designated 
agent." 

The  proposal  would  amend 
§  807.20(a)  to  clarify  that  an  owner  or 
operator  "shall"  register  and  list  (unless 
it  is  otherwise  exempt  from  such 
requirements).  The  proposal  would  also 
clarify  that  the  language  requiring 
owners  and  operators  to  register  their 
establishments  and  to  list  devices,  even 
if  the  devices  do  not  enter  interstate 
commerce,  applies  only  to  domestic 
firms.  FDA  is  proposing  this  change 
because  the  agency  has  no  intent  to 
require  foreign  establishments  to  list 
devices  that  are  not  imported  or  offered 
for  import  into  the  United  States, 
consistent  with  the  language  in  section 
510(i)(l)oftheact. 

The  proposal  would  also  amend  the 
heading  of  subpart  B,  "Procedures  for 
Domestic  Device  Establishments,"  to 
remove  the  word  "domestic."  This 
would  reflect  the  fact  that  the  act's 
registration  and  listing  requirements 
now  apply  both  to  domestic 
establishments  and  to  foreign 
establishments  whose  devices  are 
imported  or  offered  for  import  into  the 
United  States. 

The  proposal  would  also  delete 
§  807.20(a)(6)  pertaining  to  persons 
acting  as  the  U.S.-designated  agent.  This 
deletion  woiild  complement  changes  to 
§§  807.3  and  807.40  (discussed  below) 
which  would  give  a  foreign 
establishment  discretion  in  defining 
most  responsibilities  of  its  United  States 
agent. 


Federal  Register /Vol.  64.  No.  93 /Friday,  May  14,  1999 /Proposed  Rules 


26337 


3.  Section  807.25 — ^Information 
Required  or  Requested  for 
Establishment  Registration  and  Device 
Listing 

Section  807.25  currently  states  that 
FDA  Forms  FD-2891  and  2891(a)  are 
the  approved  forms  for  establishment 
registration  and  device  listing  and  that 
the  required  information  includes  "post 
office  ZIP  Code." 

The  proposal  would  change  this  to 
read  as  "post  office  code"  because  the 
term  "ZIP  Code"  is  not  used  in  many 
foreign  countries. 

4.  Section  807.40— Establishment 
Registration  and  Device  Listing  for  U.S. 
Agents  of  Foreign  Establishments 

Currently,  §  807.40  requires  foreign 
device  manufacturers  who  export 
devices  to  the  United  States  to  designate 
a  person  as  a  "U.S. -designated  agent." 
The  U.S.-designated  agent  is  responsible 
for  duties  such  as  submitting  medical 
device  reports,  submitting  annual 
certifications,  acting  as  the 
manufacturer's  official  correspondent, 
and  submitting  registration  and  listing 
information  and  premarket 
notifications.  The  rule  also  directs 
foreign  manufacturers  to  provide  a  ■ 
statement  of  authorization  for  the  U.S.- 
designated  agent  to  FDA.  However,  in 
the  Federal  Register  of  July  23, 1996  (61 
FR  38345),  FDA  stayed  the  effective  date 
of  this  provision. 

The  proposal  would  delete  the 
existing  language  in  §  807.40  entirely 
and  replace  it  with  general  descriptions 
of  the  foreign  establishment's 
obligations  and  the  United  States  agent's 
role.  The  proposal  would  also  use  the 
term  "foreign  establishment,"  rather 
than  "foreign  manufacturer,"  and  revise 
the  heading  of  §  807.40  to  be  more 

consistent  with  section  510  of  the  act. 
Proposed  §  807.40(a)  would  require 

any  foreign  establishment  engag^  in 

the  manufacture,  preparation, 

propagation,  compounding,  or 

processing  of  a  device  that  is  imported 

or  offered  for  import  into  the  United 

States  to  register  and  list  its  devices  in 

conformance  with  subpart  B 

("Procedmes  for  Device 

Establishments").  This  would  have 

foreign  establishments  comply  with  the 

same  procedures  as  domestic 

establishments. 
The  proposal  would  also  require  the 

official  correspondent  for  the  foreign 

establishment  to  facilitate 

communication  between  the 

establishment's  management  and  FDA, 

This  change  complements  the 

requirement  for  an  official 

correspondent  in  §  807.25(d). 
Proposed  §  807.40(b)  would  require 

each  registered  foreign  establishment  to 


submit  the  name,  address,  and  phone 
number  of  its  United  States  agent  as  part 
of  its  registration  information.  Under  the 
proposal,  each  foreign  estabUshment 
would  be  able  to  designate  only  one 
United  States  agent.  The  proposal 
would  also  require  the  agent  to  reside  or 
maintain  a  place  of  business  in  the 
United  States,  but  would  allow  (rather 
than  require)  a  foreign  establishment  to 
designate  its  United  States  agent  as  its 
official  correspondent.  Designating  the 
United  States  agent  as  the  official 
correspondent  may  be  more  efficient 
than  having  a  separate  United  States 
agent  and  an  official  correspondent,  but 
the  proposed  rule  would  give  foreign 
establishments  flexibility  in  deciding 
how  to  allocate  their  resources  in  this 
area  and  what  the  United  States  agent's 
responsibilities  would  be. 

FDA  notes  that  electronic  product 
manufactiuers,  xmder  §  1005.25  (21  CFR 
1005.25),  must  designate  a  permanent 
resident  of  the  United  States  as  the 
manufacturer's  agent  upon  whom 
service  of  process  may  be  made  for  and 
on  behalf  of  the  maniifacturer  as 
provided  in  section  360(d)  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968.  Manufactiu^rs  of  products 
that  are  both  medical  devices  and 
electronic  products,  therefore,  may  wish 
to  consider  whether  their  agents,  under 
§  1005.25,  can  also  serve  as  their  United 
States  agent  under  proposed  §  807.40 
and  perform  the  duties  .expected  of  a 
United  States  agent. 

Like  proposed  §§  207.40  and  607.40, 
proposed  §  807.40(b)  also  would  require 
the  United  States  agent,  upon  request 
from  FDA,  to  assist  the  agency  in 
communications  with  the  foreign 
establishment,  to  respond  to  questions 
regarding  devices  imported  or  offered 
for  import,  and  to  assist  FDA  in 
scheduling  inspections  of  the  foreign 
establishment.  Proposed  §  807.40(b) 
would  also  enable  FDA,  when  it  is 
unable  to  contact  the  foreign 
manufacturer  direcUy  or  expeditiously, 
to  provide  information  or  documents  to 
the  United  States  agent  and  for  that  act 
to  be  considered  equivalent  to  providing 
the  same  information  or  documents  to 
the  foreign  establishment,  and  would 
further  require  a  foreign  establishment 
to  report  to  FDA  changes  in  the  United 
States  agent's  name,  address,  or  phone 
number  within  5  days  of  the  change. 

Proposed  §  807.40(c),  like  proposed 
§§  207.40(b)  and  607.40(b),  would 
prohibit  the  importation  of  devices  that 
have  not  been  listed  or  manufactured, 
pr^ared,  propagated,  compounded,  or 
processed  at  a  registered  foreign 
estabUshment.  This  provision  is 
consistent  with  the  act  in  several 
respects.  Under  section  502(o)  of  the  act. 


a  device  that  is  not  included  in  a  list  is 
misbranded,  and  section  801(a)(3)  of  the 
act  authorizes  FDA  to  refuse  admission 
of  misbranded  articles.  Additionally, 
prohibiting  imports  from  unregistered 
foreign  establishments  is  consistent 
with  sections  301(p),  501(h),  and  801(a) 
of  the  act  because,  if  a  foreign 
establishment  fails  to  register,  FDA  will 
be  imable  to  determine  whether  that 
foreign  establishment  meets  the 
requirements  of  the  CGMP/quality 
systems  regulation.  (Section  501(h)  of 
the  act  considers  a  device  to  be 
adulterated  if  the  device  and  the 
methods  used  in,  or  the  facilities  or 
controls  used  for,  the  device's 
manufacture,  packing,  storage,  or 
installation  are  not  in  conformity  with 
CGMP.)  Consequentiy,  to  enforce 
sections  301(p),  501(h).  and  801(a)  of 
the  act  effectively,  in  conjunction  with 
section  510(i)  of  the  act  as  it  pertains  to 
foreign  establishment  registration, 
proposed  §  807.40(c)  would  prohibit  tile 
importation  of  devices  that  are  not 
manufactiu^d,  prepared,  propagated, 
compoimded,  or  processed  at  a 
registered  foreign  establishment.  Such  a 
requirement  is  therefore  authorized 
under  section  701(a)  of  the  act  for  the 
efficient  enforcement  of  the  act. 

D.  Other  Rules  Affecting  Establishment 
Registration  and  Listing 

The  proposed  rule  would  also  revise 
the  autiiority  citations  for  parts  207  and 
807  to  be  consistent  with  other 
regulations  published  by  the  agency  in 
the  Federal  Register  of  May  13,  1998  (63 
FR  26690)  and  May  14, 1998  (63  FR 
26744).  The  former  would  amend 
various  FDA  regulations  to  delete 
references  to  the  certification  of  insulin 
and  to  section  506  of  the  act  (which  was 
repealed  by  FDAMA),  while  the  latter 
would  require  establishment  registration 
and  listing  for  manufacturers  of  human 
cellular  and  tissue-based  products. 

The  proposal  would  also  add  sections 
201,  801,  and  903  of  the  act  (21  U.S.C. 
393)  to  the  authority  citation  for  parts 
207,  607,  and  807.  Section  201  of  the  act 
contains  definitions,  such  as  the 
definition  of  a  "State,"  and  some 
definitions  are  relevant  to  these 
regulations.  Section  801  of  the  act 
provides  authority  over  imports, 
whereas  section  903  of  the  act 
establishes,  among  other  things,  FDA's 
mission  and  interagency  collaboration 
obligations. 

The  proposal  would  further  revise  the 
authority  citation  for  part  607  by 
deleting  the  citation  for  42  U.S.C.  216, 
and  adding  42  U.S.C.  264  and  271.  The 
former  provision  concerns  regiilatory 
authority  relating  to  commissioned 
corps  members  and  is  therefore 
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inapplicable  to  part  607,  whereas  the 
latter  provisions  provide  authority  to 
issue  regiilations  to  control 
communicable  disease  and  establish 
penalties  for  violation  of  quarantine 
laws. 

E.  Registration  Schedules 

Because  part  207  applies  to  human 
drugs,  animal  drugs,  and  some 
biologies,  FDA  intends  to  develop  a 
staggered  schedule  for  foreign 
establishment  registration.  In  general, 
the  registration  schedule  would  be 
similar  in  concept  to  §  207.21  whereby 
firms  whose  name  began  with  a 
particular  letter  of  the  alphabet  would 
register  within  a  specific  month.  For 
example,  a  firm  whose  name  began  with 
the  letter  "a"  or  "b"  might  be  requested 
to  register  by  January,  whereas  a  firm 
whose  name  began  with  the  letter  "c" 
might  be  requested  to  register  by 
February.  The  precise  dates,  however, 
may  depend  upon  the  date  on  which 
FDA  publishes  a  final  rule  in  the 
Federal  Register.  Therefore,  FDA 
intends  to  announce  the  schedule  for 
foreign  establishment  registration  for 
firms  subject  tapart  207  in  the  preamble 
to  the  final  rule. 

Comparatively  fewer  foreign 
manufacturers  are  subject  to  the 
registration  requirements  in  parts  607 
and  807.  Consequently,  the  agency  does 
not  intend  to  develop  any  special 
registration  schedules  for  parts  607  and 
807. 

m.  Anal3rsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  principles  set  out  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  economic  impact  of  a  rule  on 
small  entities.  FDA  believes  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  but  has 
conducted  an  initial  regulatory 
flexibility  analysis  to  ensiu«  that 


impacts  on  small  entities  were  assessed 
and  to  alert  any  potentially  impacted 
small  entities  to  the  opportunity  to 
submit  comments  to  FDA. 

The  proposed  rule  would  require 
foreign  establishments  that  import  or 
offer  for  import  human  drugs,  animal 
drugs,  biologies,  blood,  blood  products, 
and  devices  into  the  United  States  to 
register  and  to  identify  a  United  States 
agent.  Before  FDAMA  amended  section 
510  of  the  act  to  require  foreign 
establishment  registration,  many  foreign 
establishments  voluntarily  registered 
their  establishments,  but  all  foreign 
establishments  that  imported  or  ofi^ered 
for  import  drugs,  blood  and  blood 
products,  and  devices  into  the  United 
States  were  required  to  list  their 
products.  The  registration  and  listing 
activities  used  forms  prepared  by  FDA. 
(FDA  plans  to  revise  these  forms  in  the 
futiire  to  provide  for  the  identification 
of  a  United  States  agent  by  foreign 
establishments.) 

Because  foreign  establishments  were 
(and  still  are)  required  to  list  their 
products,  FDA  can  estimate  the  number 
of  foreign  establishments  that  would  be 
required  to  register  under  the  proposed 
rule.  However,  because  all  of  these 
establishments  are  outside  the  United 
States,  FDA  is  imable  to  estimate 
accurately  the  number  of  foreign 
establishments  that  would  be 
considered  small  entities  and  the  extent 
to  which  these  foreign  establishments 
conduct  business  in  the  United  States. 

Nevertheless,  FDA  is  able  to  estimate 
the  proposed  rule's  economic  impact  by 
using  time  and  cost  estimates  for 
registration.  FDA  estimates  the  costs 
associated  with  establishment 
registration  are  small,  ranging  from  $20 
per  hour  for  device  establishments,  $25 
per  hour  for  blood  and  blood  product 
establishments,  and  $100  per  hour  for 
drug  establishments.  These  costs  are 
based  on  information  obtained  primarily 
from  domestic  establishments,  and  FDA 
is  assuming  that  the  average  costs  for 
foreign  establishments  will  be  similar. 
FDA  also  estimates  that  completing  an 
establishment  registration  form  will 
range  from  15  minutes  to  1  hour 
(depending  on  the  form  used).  These 
estimates  are  derived  from  the  estimated 
registration  costs  for  domestic 
establishments  and  foreign 
establishments  that  voluntarily 
registered  before  FDAMA's  enactment. 
Thus,  the  proposed  rule,  if  finalized, 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  agency  examined,  but  rejected, 
alternatives  to  the  proposed  nUe.  The 
registration  information  required  by 
FDA  in  the  proposal  is  minimal. 


consisting  largely  of  the  establishment's 
address,  names  of  owners  or  responsible 
officials,  and  additional  identifying 
information  on  the  establishment  (such 
as  type  of  establishment,  types  of 
products  at  the  establishment,  type  of 
ownership).  Similarly,  identification  df 
the  United  States  agent  would  require 
minimal  information  (name,  address, 
phone  nimiber).  An  alternative  that 
required  less  information  from  foreign 
establishments  would  not  provide 
sufficient  information  to  identify  the 
foreign  establishment's  location,  a 
responsible  person  at  the  foreign 
establishment,  or  the  type  of 
establishment,  thereby  complicating  any 
effort  to  locate  or  contact  the  foreign 
establishment  or  to  deterinine  whether 
the  foreign  establishment  complied  with 
the  appropriate  statutory  and  regulatory 
requirements.  An  alternative  that 
required  less  frequent  reporting  by 
foreign  establishments  was  rejected 
because  it  would  increase  the  likelihood 
that  the  information  possessed  by  FDA 
would  be  incorrect  or  obsolete  and 
hinder  the  conduct  of  regulatory  actions 
involving  foreign  establishments. 

The  Unfunded  Mandates  Reform  Act 
(Pub.  L.  104-114)  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  resiUt  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation).  FDA 
estimates  that  the  reporting  costs  for 
industry  under  the  proposed  rule  would 
total  $809,820.  This  estimate  is  based  on 
annual  projections  of  4,160.5  hours  for 
drug  industry  reports,  108.5  hours  for 
blood  and  blood  product  reports,  and 
15,664  hours  for  device  reports, 
multiplied  by  hourly  industry  costs  of 
$100,  $20,  and  $25  per  report 
respectively.  The  estimated 
recordkeeping  cost  to  industry  is 
$810,000,  based  on  an  estimated  32,400 
records  at  $25  per  hour.  Thus,  because 
the  total  expenditures  imder  the 
proposal  will  not  resvQt  in  a  1-year 
expenditure  of  $100  million  or  more, 
FDA  is  not  required  to  perform  a  cost- 
benefit  analysis  under  Uie  Unfunded 
Mandates  Reform  Act. 

rv.  Environmental  Impact 

The  agency  has  determined,  under  21 
CFR  25.30(h),  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviromnental  impact  statement 
is  required. 
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V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  public  comment  and 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  for  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
biu-den.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  Kmctions, 
including  whether  the  information  wiU 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Foreign  Establishment 
Registration  and  Listing. 

Description:  The  proposed  rule  would 
require  foreign  establishments  that 
import  or  offer  to  import  human  drugs, 
animal  drugs,  biologies,  blood  products, 
and  devices  into  the  United  States  to 
register  and  to  name  a  United  States 
agent.  This  information  is  required  by 
section  510(i)(l)  of  the  act,  as  amended 
by  section  41 7  of  FDAMA. 

Although  section  510{i)(2)  of  the  act 
also  requires  foreign  establishments  to 


list  their  products  at  FDA,  the  proposed 
rule  does  not  include  such  a 
requirement  because  FDA's  existing 
regulations  already  require  foreign 
manufactiuers  to  submit  such  Usts,  and 
the  agency  has  already  obtained  OMB 
approval  for  the  information  collection 
biuden  associated  with  product  listing 
for  parts  207  and  607  (for  part  207,  the 
OMB  approval  number  is  0910-0045 
and  expires  on  April  30,  2001;  for  part 
607,  the  OMB  approval  number  is  0910- 
0052  and  expires  on  April  30,  2000). 
Through  this  notice,  FDA  is  also  seeking 
approval  |pr  the  device  listing 
requirements  insofar  as  they  will  be 
applied  to  foreign  establishments. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden* 


21  CFR  Section 


No.  of 
Respondents 


207.21(a) 

207.22(a)  and  207.40 

207.25(b) 

607.22(a)  and  607.40 

607.26 

607.31 

807.22(a)  and  807.40 

807.22(b) 

807.31(e) 

Total 


2,463 

5.630 

53 

98 

1 

1 

7.200 

27,720 

7 


No.  of  Re- 
sponses per 
Respondent 


1 

1 

4.8 

1 

1 

1 

1 

1 

1 


Total  Annual 
Responses 


2,463 

5.630 

228 

96 

1 

1 

7,200 

27,720 

7 


Hours  per 
Response 


0.5 
0.5 
0.5 
1 

0.5 
10 
0.25 
0.5 
0:5 


Total  Hours 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation 

Table  2.— Estimated  Annual  Recordkeeping  Burden" 


1,231.5 

2,815 

114 

96 

0.5 

10 

1,800 

13,860 

4 

19,933 


21  CFR  Section 


807.31 
Total 


No.  of 
Recordkeepers 


6,480 


No.  of  Records 
per  Record- 
keeper 


10 


Total  Annual 
Records 


64,800 


Hours  per 
Record 


0.5 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Total  Hours 


32,400 
32,400 


In  general,  FDA  based  the  above 
estimates  on  the  niunber  of  foreign 
establishments  that  currently  list  drugs, 
blood  products,  or  devices  (as  reqmred 
by  existing  FDA  regiUations)  and  on 
comparable  burden  hour  estimates  for 
registration  by  domestic  establishments. 
Accordingly,  FDA's  estimate  of  30 
minutes  for  each  initial  drug  report 
(§207.22),  1  hour  for  each  initial 
biologic  report  (§  607.22),  45  minutes  for 
each  device  report  (§  807.22),  and  30 
minutes  for  each  additional  report 
submitted  (§  807.31)  is  consistent  with 
aurent  practices. 


For  proposed  §§  207.21(a)  and 
207.25(b),  the  agency  estimated  the 
number  of  respondents  submitting 
ANDA's  or  ANADA's  from  the  number 
of  establishments  submitting  listing 
information.  For  proposed  §  207.21(a), 
FDA's  drug  listing  records  indicate  that 
there  are  2,410  firms  submitting 
ANDA's  and  53  firms  submitting 
ANADA's,  for  a  total  of  2.463 
respondents.  The  proposed  rule  would 
amend  §  207.25(b)  to  include  ANADA's, 
and  FDA  records  indicate  that  228 
ANADA's  were  submitted; 
consequentiy,  the  total  number  of 
respondents  is  53,  with  a  total  of  228 


aimual  responses.  The  estimated  total 
annual  responses  and  hours  per 
response  are  consistent  with  existing 
figures  for  other  establishments  subject 
to  §§207.21  and  207.25. 

For  proposed  §§  607.26  and  607.31, 
FDA's  experience  reveals  that  only  one 
establishment  has  reported  information 
under  these  provisions  in  recent  years. 
Therefore,  the  agency  assigned  an 
estimate  of  one  respondent  for  each 
provision.  The  agency  estimated  the 
burden  hours  for  these  provisions  by 
examining  their  complexity.  Because 
proposed  §  607.26  would  require 
reporting  changes  in  individual 
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ownership,  corporate  or  partnership 
structure,  location,  or  blood-product 
handling  activity,  the  agency  assigned 
30  minutes  as  the  reporting  burden.  In 
contrast,  §  607.31  authorizes  the  agency 
to  request  additional  information  by 
letter.  FDA  has  made  no  requests  in 
recent  years,  but  has  assigned  10  hours 
as  a  reporting  biu^den  for  this  provision. 

The  estimated  recordkeeping  burden 
for  proposed  §807.31  is  based  on  FDA's 
experience  with  foreign  device 
establishments.  FDA's  experience 
indicates  that  there  are  approximately  9 
owners  or  operators  for  every  10  foreign 
device  establishments.  Consequently, 
the  estimated  number  of  recordkeepers 
is  6,480  (7,200  x  0.9  =  6,480),  and  the 
average  frequency  and  average  burden 
per  record,  based  on  comparable  figures 
for  domestic  establishments,  are  10  and 
30  minutes  respectively.  This  results  in 
a  total  recordkeeping  biuden  of  32,400 
hours  (6,480  recordkeepers  x  10  records 
per  recordkeeper  x  0.5  hours  per  record 
=  32,400  hours). 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
requirements  of  this  proposed  rule  to 
0MB  for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  by  June  14, 1999, 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Bldg.,  725  17th  St. 
NW.,  Washington.  DC  20503,  Attn: 
Wendy  Taylor,  Desk  Officer  for  FDA. 

List  of  Subjects 

21  CFR  Part  207 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  607 

Blood. 

21  CFR  Part  807 

Confidential  business  information. 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  reqiurements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  207,  607,  and  807  be 
amended  as  follows: 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  USTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

1.  The  authority  citation  for  part  21 
CFR  part  207  is  revised  to  read  as 
follows: 


Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  360b,  371,  374,  381.  393;  42  U.S.C. 
262,  264,  271. 

2.  Section  2(J7.3  is  amended  by 
revising  paragraph  (a)(5)  and  by  adding 
paragraph  (a)(ll)  to  read  as  follows: 

§207.3    Definitions. 

(a)  *  *  * 

(5)  Commercial  distribution  means 
any  distribution  of  a  himian  drug  except 
for  investigational  use  under  part  312  of 
this  chapter,  and  any  distribution  of  an 
animal  drug  or  animal  feed  bearing  or 
containing  an  animal  drug  for 
noninvestigational  uses,  but  the  term 
does  not  include  internal  or  interplant 
transfer  of  a  bulk  drug  substance 
between  registered  establishments 
within  the  same  parent,  subsidiary,  and/ 
or  affiliate  company.  For  foreign 
establishments,  the  term  "commercial 
distribution"  shall  have  the  same 
meaning  except  that  the  term  shall  not 
include  distribution  of  any  drug  that  is 
neither  imported  nor  offered  for  import 
into  the  United  States. 
***** 

(11)  United  States  agent  means  a 
person  residing  or  maintaining  a  place 
of  business  in  the  United  States  whom 
a  foreign  establishment  designates  as  its 
agent. 
***** 

3.  Section  207.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§207.7    Establishment  registration  and 
product  listing  for  human  blood  and  blood 
products  and  for  medical  devices. 

(a)  Owners  and  operators  of  human 
blood  and  blood  product  establishments 
shall  register  and  list  their  products 
with  the  Center  for  Biologies  Evaluation 
and  Research  (HFM-375),  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD  20852- 
1448,  on  Form  FDA-2830  (Blood 
Establishment  Registration  and  Product 
Listing),  in  accordance  with  part  607  of 
this  chapter.  Such  owners  and  operators 
who  also  manufacture  or  process  other 
drug  products  at  the  same  establishment 
shall,  in  addition,  register  and  list  all 
such  other  drug  products  with  the  Drug 
Listing  Branch  in  accordance  with  this 
part. 
***** 

4.  Section  207.10  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

§  207.1 0    Exemptions  for  establishments. 

The  following  classes  of  persons  are 
exempt  from  registration  and  drug 
listing  in  accordance  with  this  part 
under  section  510(g)(1),  (g)(2),  and  (g)(3) 
of  the  act,  or  because  FDA  has  found, 
under  section  510(g)(5),  that  their 


registration  is  not  necessary  for  the 
protection  of  the  public  health.  The 
exemptions  in  paragraphs  (a)  and  (b)  of 
this  section  are  limited  to  pharmacies, 
hospitals,  clinics,  and  public  health 
agencies  located  in  any  State  as  defined 
in  section  201(a)(1)  of  the  act. 
***** 

5.  Section  207.20  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  207.20    Who  must  register  and  submit  a 
drug  list 

(a)  Owners  or  operators  of  all  drug 
establishments,  not  exempt  under 
section  510(g)  of  the  act  or  subpart  B  of 
this  part  207,  that  engage  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
drugs  shall  register  and  submit  a  list  of 
every  drug  in  commercial  distribution 
(except  that  listing  information  may  be 
submitted  by  the  parent,  subsidiary, 
and/or  affiliate  company  for  all 
establishments  when  operations  are 
conducted  at  more  than  one 
establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments).  Drug  listing  is  not 
required  for  the  manufacturing, 
preparation,  propagation,  compoimding, 
or  processing  of  an  animal  feed  bearing 
or  containing  an  animal  drug  (i.e.,  a 
Type  B  or  Type  C  medicated  feed),  nor 
is  drug  listing  required  for 
establishments  engaged  in  drug  product 
salvaging.  Drug  products  manufactured, 
prepared,  propagated,  compounded,  or 
processed  in  any  State  as  defined  in 
section  201(a)(1)  of  the  act  must  be 
listed  whether  or  not  the  output  of  such 
establishments  or  any  particular  drug  so 
listed  enters  interstate  commerce.  No 
owner  or  operator  may  register  an 
establishment  if  any  part  of  the 
establishment  is  registered  by  any  other 
ownet  or  operator. 
***** 

(c)  Before  beginning  manufacture  or 
processing  of  a  drug  subject  to  one  of 
the  following  applications,  an  owner  or 
operator  of  an  establishment  is  required 
to  register  before  the  agency  approves  it: 
A  new  drug  application,  an  abbreviated 
new  drug  application,  a  new  animal 
drug  application,  an  abbreviated  new 
animal  drug  application,  a  medicated 
feed  application,  or  a  biologies  license 
application. 


§207.21    [Amended] 

6.  Section  207.21  Times  for 
registration  and  drug  listing  is  amended 
in  the  second  sentence  of  paragraph  (a) 
by  adding  the  phrase  "abbreviated  new 
drug  application,"  after  the  phrase  "new 
drug  application,"  and  by  adding  the 
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phrase  "abbreviated  new  animal  drug 
application,"  after  the  phrase  "new 
animal  drug  application,*'. 

S207^    [AidmkM] 

7.  Section  207.25  Information 
required  in  registmtion  and  drug  listing 
is  amended  in  paragraph  (b)(2)  by 
adding  the  phrase  "abbreviated  new 
animal  drug  application  number,"  after 
the  phrase  "new  animal  drug 
application  number,". 

8.  Section  207.37  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(b)  to  read  as  follows: 

§207.37    Inspection  of  regitfrations  and 
drug  listings. 

(a)  A  copy  of  the  Form  FDA-2656' 
(Registration  of  Drug  Establishment) 
filed  by  the  registrant  will  be  available 
for  inspection  in  accordance  with 
section  510(f)  of  the  act,  at  the  Division 
of  Labeling  and  Non-Prescription  Drug 
Compliance  (HFD-310),  Office  of 
Compliance,  Center  for  Drug  Evaluation 
and  Research,  Food  and  E)n^ 
Administration,  7520  Standish  PL, 
Rockville,  MD  20855.  In  addition, 
copies  of  these  forms  for  establishments 
located  within  a  particular  geographic 
area  are  available  for  inspection  at  FDA 
district  offices  responsible  for  that 
geographical  area.  Copies  of  forms 
submitted  by  foreign  drug 
establishments  are  available  for 
inspection  at  the  Foreign  Inspection 
Team  (HFD-322),  Office  of  Compliance, 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  7520  Standish  PL, 
RockviUe,  MD  20855.  Upon  request  and 
receipt  of  a  stamped,  self-addressed 
envelope,  the  Division  of  Labeling  and 
Non-Prescription  Drug  Compliance,  the 
Foreign  Inspection  Team,  or  the 
appropriate  FDA  district  office  will 
verify  registration  nimibers  or  provide 
the  location  of  a  registered 
establishment. 
*        *        *        *        • 

(b)  Requests  for  information  about 
registrations  and  drug  listings  of  an 
establishment  should  be  directed  to  the 
Information  Management  Team  (HFI>- 
095),  Office  of  Information  Technology, 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857  or,  with  respect  to 
the  information  described  in  paragraph 
(a)  of  this  section,  to  the  FDA  district 
office  responsible  for  the  geographic 
area  in  which  the  establishment  is 
located. 

9.  Section  207.40  is  revised  to  read  as 
follows: 


§207.40    Establlslimsnt  rsgistration  and 
drug  listing  raquirsmsnts  for  focwign  drug 
•staUishmsnts. 

(a)  Foreign  drug  establishments  whose 
drugs  are  imported  or  offered  for  import 
into  the  United  States  shall  comply  with 
the  establishment  registration  and  drug 
listing  requirements  in  subpart  C  of  this 
part,  unless  exempt  under  subpart  B  of 
this  part. 

(bJNo  drug,  imless  it  is  listed  as 
required  in  subpart  C  of  this  part  and 
manufactured,  prepared,  propagated, 
compounded,  or  processed  at  a 
registered  foreign  drug  estabhshment, 
may  be  imported  or  offered  for  import 
into  the  United  States  except  a  drug 
imported  or  offered  for  import  under  the 
investigational  use  provisions  in  part 
312  of  this  chapter.  Foreign  drug 
establishments  shall  submit  all  listing 
information,  including  labels  and 
labeling,  and  registration  information  in 
the  English  language. 

(c)  Each  foreign  drug  establishment 
required  to  register  under  paragraph  (a) 
of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
accordance  with  subpart  C  of  this  part. 
Each  foreign  drug  establishment  shall 
designate  only  one  United  States  agent. 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States. 

(2)  Upon  request  from  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign  drug 
establishment,  respond  to  questions 
concerning  the  foreign  drug 
establishment's  products  that  are 
imported  or  offered  for  import  into  the 
United  States,  and  assist  FDA  in 
scheduling  inspections  of  the  foreign 
drug  establishment.  If  the  agency  is 
unable  to  contact  the  foreign  drug 
establishment  directly  or  expeditiously, 
FDA  may  provide  information  or 
documents  to  the  United  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  documents  to  the  foreign 
drug  establishment. 

(3)  The  foreign  drug  establishment 
shall  report  changes  in  the  United  States 
agent's  name,  address,  or  phone  number 
to  FDA  within  5  days  of  the  change. 

PART  607— ESTABUSHMENT 
REGISTRATION  AND  PRODUCT 
USTING  FOR  MANUFACTURERS  OF 
HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

10.  The  authority  citation  for  21  CFR 
part  607  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
355.  360,  371,  374,  381,  393;  42  U.S.C.  262, 
264,  271. 


11.  Section  607.3  is  amended  by 
revising  paragraph  (e)  and  by  adding 
paragraph  (j)  to  read  as  follows: 

§607.3    Dsflnltions. 

***** 

(e)  Commercial  distribution  means 
any  distribution  of  a  blood  product 
except  pursuant  to  the  investigational 
use  provisions  of  part  312  of  this 
chapter,  but  does  not  include  internal  or 
interplant  transfer  of  a  bulk  product 
substance  between  registered 
establishments  within  the  same  parent, 
subsidiary,  and/or  affiliate  company. 
For  foreign  establishments,  the  term 
"commercial  distribution"  shall  have 
the  same  meaning  except  that  the  term 
shall  not  include  distribution  of  any 
blood  or  blood  product  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States. 
*        *        *        *        * 

(j)  United  States  agent  means  a  person 
residing  or  maintaining  a  place  of 
business  in  the  United  States  whom  a 
foreign  establishment  designates  as  its 
agent. 

12.  Section  607.7  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§607.7    Establlshmsnt  registration  and 
product  listing  of  blood  banks  and  other 
firms  manufacturing  human  t>lood  and 
blood  products. 

***** 

(b)  Forms  for  registration  of  an 
establishment  are  obtainable  on  request 
from  the  Center  for  Biologies  Evaluation 
and  Research  (HFM-375),  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD  20852- 
1448,  or  at  any  of  the  Food  and  Drug 
Administration  district  offices. 

(c)  The  completed  form  should  be 
mailed  to  the  Center  for  Biologies 
Evaluation  and  Research  (HFM-375). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  20852-1448. 

13.  Section  607.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  607.20    Who  must  register  and  submit  a 
blood  product  list 

(a)  Owners  or  operators  of  all 
establishments,  not  exempt  under 
section  510(g)  of  the  act  or  subpart  D  of 
this  part  607,  that  engage  in  the 
manufacture  of  blood  products  shall 
register  and  submit  a  list  of  every  blood 
product  in  commercial  distribution 
(except  that  listing  information  may  be 
submitted  by  the  parent,  subsidiary, 
and/or  affiliate  company  for  all 
establishments  when  operations  are 
conducted  at  more  than  one 
establishment  and  there  exists  joint 
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ownership  and  control  among  all  the 
establishments).  Blood  products 
manufactured,  prepared,  propagated, 
compounded,  or  processed  in  any  State 
as  defined  in  section  201(a)(1)  of  the  act 
must  be  listed  whether  or  not  the  output 
of  such  blood  product  establishment  or 
any  particular  blood  product  so  listed 
enters  interstate  commerce. 
*        •        •        *        • 

14.  Section  607.22  is  revised  to  read 
as  follows: 

§  607.22    How  and  where  to  register 
establishments  and  list  blood  products. 

(a)  The  first  registration  of  an 
establishment  shall  be  on  Form  FD- 
2830  (Blood  Establishment  Registration 
and  Product  Listing)  obtainable  on 
request  from  the  Center  for  Biologies 
Evaluation  and  Research  (HFM-375), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  or  from  Food  and  Drug 
Administration  district  offices. 
Subsequent  annual  registration  shall 
also  be  accomplished  on  Form  FD-2830 
which  will  be  furnished  by  the  Food 
and  Drug  Administration  before 
November  15  of  each  year  to 
establishments  whose  product 
registration  for  that  year  was  validated 
pursuant  to  §  607.35.  The  completed 
form  shall  be  mailed  to  the  above 
address  before  December  31  of  that  year. 

(b)  The  first  list  of  blood  products  and 
subsequent  June  and  December 
updatings  shall  be  on  Form  FD-2830, 
obtainable  upon  request  as  described  in 
paragraph  (a)  of  this  section. 

§607.25    [Amended] 

15.  Section  607.25  Information 
required  for  establishment  registration 
and  blood  product  listing  is  amended  in 
the  second  sentence  of  paragraph  (a)  by 
removing  the  word  "ZIP". 

16.  Section  607.26  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  607.26    Amendments  to  establishment 
registration. 

Changes  in  individual  ownership, 
corporate  or  partnership  structure, 
location,  or  blood-product  handling 
activity  shall  be  submitted  on  Form  FD- 
2830  (Blood  Establishment  Registration 
and  Product  Listing)  as  an  amendment 
to  registration  within  5  days  of  such 
changes.  *  *  * 

17.  Section  607.31  is  amended  by 
revising  paragraph  (a)  and  by  removing 
and  reserving  paragraph  (b)  to  read  as 
follows: 

§607.31    Additional  blood  product  listing 
information. 

(a)  In  addition  to  the  information 
routinely  required  by  §§  607.25  and 


607.30,  the  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  may 
require  submission  of  the  following 
information  by  letter  or  by  Federal 
Register  notice: 

(1)  For  a  particular  blood  product  so 
listed,  upon  request  made  by  the 
Director  of  the  Center  for  Biologies 
Evaluation  and  Research  for  good  cause, 
a  copy  of  all  advertisements. 

(2)  For  a  particular  blood  product  so 
listed,  upon  a  finding  by  the  Director  of 
the  Center  for  Biologies  Evaluation  and 
Research  that  it  is  necessary  to  carry  out 
the  purposes  of  the  act,  a  quantitative 
listing  of  all  ingredients. 

(3)  For  each  registrant,  upon  a  finding 
by  the  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  that 
it  is  necessary  to  carry  out  the  purposes 
of  the  act,  a  list  of  each  listed  blood 
product  containing  a  particular 
ingredient. 

(b)  [Reserved] 

18.  Section  607.35  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

[607.35    Notification  of  registrant;  blood 
/product  estat>lishnient  registration  numtier 
and  NDC  Labeler  Code 

(a)  The  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  will 
provide  to  the  registrant  a  validated 
copy  of  Form  FD-2830  (Blood 
Establishment  Registration  and  Product 
Listing)  as  evidence  of  registration.  This 
validated  copy  will  be  sent  to  the 
location  shown  for  the  registering 
establishment,  and  a  copy  will  be  sent 
to  the  reporting  official  if  at  another 
address.  A  permanent  registration 
number  will  be  assigned  to  each  blood 
product  establishment  registered  in 
accordance  with  the  regulations  of  this 
subpart. 
***** 

19.  Section  607.37  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(b)  to  read  as  follows: 

§607.37    Inspection  of  establishment 
registrations  and  blood  product  listings. 

(a)  A  copy  of  the  Form  FD-2830 
(Blood  Establishment  Registration  and 
Product  Listing)  filed  by  the  registrant 
will  be  available  for  insf)ection  pursuant 
to  section  510(f)  of  the  act,  at  the  Office 
of  Communication,  Training  and 
Maniifartiixers'  Assistance  (HFM— 40), 
Center -for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N.  Rockville,  MD  20852-1448. 
In  addition,  for  domestic  firms,  the  same 
information  will  be  available  for 
inspection  at  each  of  the  Food  and  Drug 
Administration  district  offices  for  firms 
within  the  geographical  area  of  such 


district  office.  Upon  request  and  receipt 
of  a  self-addressed  stamped  envelope, 
verification  of  registration  number,  or 
location  of  registered  establishment  will 
be  provided.  The  following  information 
submitted  pursuant  to  the  blood  product 
listing  requirements  is  illustrative  of  the 
type  of  information  that  will  be 
available  for  public  disclosiire  when  it 
is  compiled: 
***** 

(b)  Requests  for  information  regarding 
blood  establishment  registrations  and 
blood  product  listings  should  be 
directed  to  the  Office  of 
Communication,  Training  and 
Manufacturers'  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 

20.  Section  607.40  is  revised  to  read 
as  follows: 

§607.40    Establishment  registration  and 
blood  product  listing  requirements  for 
foreign  blood  product  establishments. 

(a)  Every  foreign  establishment  shall 
comply  with  the  establishment 
registration  and  blood  product  listing 
requirements  contained  in  subpart  B  of 
this  part,  unless  exempt  imder  subpart 
D  of  this  part. 

(b)  No  Blood  product  may  be  imported 
or  offered  for  import  into  the  United 
States  except  a  blood  product  imported 
or  offered  for  import  pursuant  to  the 
investigational  use  provisions  of  part     ' 
312  of  this  chapter,  unless  it  is  the 
subject  of  a  blood  product  listing  as 
required  under  subpart  B  of  this  part 
and  is  manufactured,  prepared, 
propagated,  eompoimded,  or  processed 
at  a  registered  foreign  establishment. 
The  establishment  registration  and 
blood  product  listing  information  shall 
be  in  the  English  language. 

(e)  Each  foreign  establishment 
required  to  register  imder  paragraph  (a) 
of  this  section  shall,  as  part  of  the 
establishment  registration  and  blood 
product  listing,  submit  the  name  and 
address  of  the  establishment  and  the 
name  of  the  individual  responsible  for 
submitting  establishment  registration 
and  blood  product  listing  information. 
Any  changes  in  this  information  shall  be 
reported  to  the  Food  and  Drug 
Administration  at  the  intervals  specified 
for  updating  establishment  registration 
information  in  §  607.26  and  blood 
product  listing  information  in 
§  607.30(a). 

(d)  Each  foreign  establishment 
required  tu  register  under  paragraph  (a) 
of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
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acxordance  with  subpart  B  of  this  part. 
Each  foreign  establishment  shall 
designate  only  one  United  States  agent. 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States. 

(2)  Upon  request  firom  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign 
establishment,  respond  to  questions 
concerning  the  foreign  estabUshment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and  assist 
FDA  in  scheduling  inspections  of  the 
foreign  establishment.  If  the  agency  is 
unable  to  contact  the  foreign 
establishment  directly  or  expeditiously, 
FDA  may  provide  information  or 
documents  to  the  United  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  dociunents  to  the  foreign 
establishment. 

(3)  The  foreign  establishment  shall 
report  changes  in  the  United  States 
agent's  name,  address,  or  phone  niunber 
to  FDA  within  5  days  of  the  change. 

21.  Section  607.65  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  607.65    Exemptions  for  blood  product 
establishments. 

The  following  classes  of  persons  are 
exempt  from  registration  and  blood 
product  listing  in  accordance  with  this 
part  607  under  the  provisions  of  section 
510(g)(1).  (g)(2),  and  (g)(3)  of  the  act,  or 
because  the  Commissioner  has  found, 
imder  section  510(g)(4),  that  such 
registration  is  not  necessary  for  the 
protection  of  the  public  health.  The 
exemptions  in  paragraphs  (a),  (b),  (f), 
and  (g)  of  this  section  are  limited  to 
those  classes  of  persons  located  in  any 
State  as  defined  in  section  201(a)(1)  of 
the  act. 


PART  807— ESTABUSHMEffr 
REGHSTRATION  AND  DEVICE  USTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

22.  The  authority  citation  for  21  CFR 
part  807  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
360,  360c,  360e.  360i,  360),  371,  374,  381, 
393;  42  U.S.C.  264,  271. 

23.  Section  807.3  is  amended  by 
revising  paragraphs  (b)  and  (r)  to  read  as 
follows: 

§807.3    Definitions. 

***** 

(b)  Commercial  distribution  means 
any  distribution  of  a  device  intended  for 
human  use  which  is  held  or  offered  for 
sale  but  does  not  include  the  following: 


(1)  Internal  or  interplant  transfer  of  a 
device  between  establishments  within 
the  same  parent,  subsidiary,  and/or 
affiliate  company; 

(2)  Any  distribution  of  a  device 
intended  for  human  use  which  has  in 
effect  an  approved  exemption  for 
investigational  use  pursuant  to  section 
520(g)  of  the  act  and  part  812  of  this 
chapter; 

(3)  Any  distribution  of  a  device, 
before  the  effective  date  of  part  812  of 
this  chapter,  that  was  not  introduced  or 
delivered  for  introduction  into  interstate 
commerce  for  commercial  distribution 
before  May  28,  1976,  and  that  is 
classified  into  class  III  under  section 
513(f)  of  the  act:  Provided,  That  the 
device  is  intended  solely  for 
investigational  use,  and  imder  section 
501(f)(2)(A)  of  the  act  the  device  is  not 
required  to  have  an  approved  premarket 
approval  application  as  provided  in 
section  515  of  the  act;  or 

(4)  For  foreign  establishments,  the 
distribution  of  any  device  that  is  neither 
imported  nor  offered  for  import  into  the 
United  States. 
***** 

(r)  United  States  agent  means  a 
person  residing  or  maintaining  a  place 
of  business  in  the  United  States  whom 
a  foreign  establishment  designates  as  its 
agent. 
***** 

24.  The  heading  to  subpart  B 
"Procedures  for  Domestic  Device 
Establishments"  is  revised  to  read  as 
follows: 

Subpart  B — Procedures  for  Device 
Establishments 

25.  Section  807.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  807.20    Who  must  register  and  sulMnit  a 
device  list 

(a)  An  owner  or  operator  of  an 
estabhshment  not  exempt  imder  section 
510(g)  of  the  act  or  subpart  D  of  this  part 
who  is  engaged  in  the  manufacture, 
preparation,  propagation,  compoimding, 
assembly,  or  processing  of  a  device 
intended  for  human  use  shall  register 
and  submit  listing  information  for  those 
devices  in  commercial  distribution, 
except  that  listing  information  may  be 
submitted  by  the  parent,  subsidiary,  or 
affiliate  company  for  all  the  domestic  or 
foreign  establishments  imder  the  control 
of  one  of  these  organizations  when 
operations  are  conducted  at  more  than 
one  establishment  and  there  exists  joint 
ownership  and  control  among  all  the 
establishments.  The  term  "device" 
includes  all  in  vitro  diagnostic  products 
and  in  vitro  diagnostic  biological 
products  not  subject  to  licensing  under 


section  351  of  the  Public  Health  Service 
Act.  An  owner  or  operator  of  an 
establishment  located  in  any  State  as 
defined  in  section  201(a)(1)  of  the  act 
shall  register  its  name,  places  of 
business,  and  all  establishments  and  list 
the  devices  whether  or  not  the  output  of 
the  establishments  or  any  particular 
device  so  listed  enters  interstate 
commerce.  The  registration  and  listing 
requirements  shall  pertain  to  any  person 
who: 

(1)  Initiates  or  develops 
specifications  for  a  device  that  is  to  be 
manufactured  by  a  second  party  for 
commercial  distribution  by  the  person 
initiating  specifications; 

(2)  Manufactm«s  for  commercial 
distribution  a  device  either  for  itself  or 
for  another  person.  However,  a  person 
who  only  manufactiues  devices 
according  to  another  person's 
specifications,  for  commercial 
distribution  by  the  person  initiating 
specifications,  is  not  required  to  list 
those  devices; 

(3)  Repackages  or  relabels  a  device; 

(4)  Acts  as  an  initial  importer;  or 

(5)  Manufactures  components  or 
accessories  which  are  ready  to  be  used 
for  any  intended  health-related  purpose 
and  are  packaged  or  labeled  for 
commercial  distribution  for  such  health- 
related  purpose,  e.g.,  blood  filters, 
hemodialysis  tubing,  or  devices  which 
of  necessity  must  be  further  processed 
by  a  licensed  practitioner  or  other 
qualified  person  to  meet  the  needs  of  a 
particular  patient,  e.g.,  a  manufacturer 
of  ophthalmic  lens  blanks. 
***** 

§807.25    [Amended] 

26.  Section  807.25  Information 
required  or  requested  for  establishment 
registTGtion  and  device  listing  is 
amended  in  the  last  sentence  of 
paragraph  (a)  by  removing  the  word 
"ZIP". 

27.  Section  807.40  is  revised  to  read 
as  follows: 

§  807.40    Establishment  registration  and 
device  listing  for  foreign  establishments 
importing  or  offering  for  import  devices  into 
the  United  States. 

(a)  Any  establishment  within  any 
foreign  coimtry  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  device 
that  is  imported  or  offered  for  import 
into  the  United  States  shall  register  and 
Ust  such  devices  in  conformance  with 
the  requirements  in  subpart  B  of  this 
part.  The  official  correspondent  for  the 
foreign  establishment  shall  facilitate 
commimication  between  the  foreign 
establishment's  management  and 
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representatives  of  the  Food  and  Drug 
Administration. 

(b)  Each  foreign  establishment 
required  to  register  under  paragraph  (a) 
of  this  section  shall  submit  the  name, 
address,  and  phone  number  of  its 
United  States  agent  as  part  of  its  initial 
and  updated  registration  information  in 
accordance  with  subpart  B  of  this  part. 
Each  foreign  establishment  shall 
designate  only  one  United  States  agent 
and  may  designate  the  United  States 
agent  to  act  as  its  official  correspondent. 

(1)  The  United  States  agent  shall 
reside  or  maintain  a  place  of  business  in 
the  United  States. 

(2)  Upon  request  from  FDA,  the 
United  States  agent  shall  assist  FDA  in 
communications  with  the  foreign 
establishment,  respond  to  questions 
concerning  the  foreign  establishment's 
products  that  are  imported  or  offered  for 
import  into  the  United  States,  and  assist 
FDA  in  scheduling  inspections  of  the 
foreign  establishment.  If  the  agency  is 
unable  to  contact  the  foreign 
establishment  directly  or  expeditiously, 
FDA  may  provide  information  or 
documents  to  the  United  States  agent, 
and  such  an  action  shall  be  considered 
to  be  equivalent  to  providing  the  same 
information  or  dociunents  to  the  foreign 
establishment. 

(3)  The  foreign  establishment  shall 
report  changes  in  the  United  States 
agent's  name,  address,  or  phone  number 
to  FDA  within  5  days  of  the  change. 

(c)  No  device  may  be  imported  or 
offered  for  import  into  the  United  States 
except  a  device  imported  or  offered  for 
import  piusuant  to  the  investigational 
use  provisions  of  part  812  of  this 
chapter,  unless  it  is  the  subject  of  a 
device  listing  as  required  under  subpart 
B  of  this  part  and  is  manufactured, 
prepared,  propagated,  compounded,  or 
processed  at  a  registered  foreign 
establishment.  The  establishment 
registration  and  device  listing 
information  shall  be  in  the  English 
language. 

Dated:  January  26,  1999. 
WUiiam  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-12040  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administtation 

21  CFR  Part  640 

[Docket  No.  98N-0608] 

Revision  of  Requirements  Applicable 
to  Albumin  (Human),  Plasma  Protein 
Fraction  (Human),  and  Immune 
Globulin  (Human);  Companion 
Document  to  Direct  Final  Rule 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  biologies  regidations  by 
removing,  revising,  or  updating  specific 
regulations  applicable  to  blood 
derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  imnecessary  or  outdated 
requirements.  FDA  is  taking  this  action 
as  part  of  the  agency's  "Blood  Initiative" 
in  which  FDA  is  reviewing  and  revising, 
when  appropriate,  its  regulations, 
policies,  guidance,  and  procedures 
related  to  blood  products,  including 
blood  derivatives.  This  proposed  rule  is 
a  companion  document  to  Uie  direct 
final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register.  FDA  is 
taking  this  action  because  the  proposed 
changes  are  noncontroversial  and  FDA 
anticipates  that  it  will  receive  no 
significant  adverse  comment. 
DATES:  Submit  written  comments  on  or 
before  July  28, 1999.  ff  FDA  receives  any 
significant  adverse  comment  regarding 
this  rule,  FDA  will  publish  a  document 
withdrawing  the  direct  final  rule  within 
30  days  after  the  comment  period  ends. 
FDA  then  and  will  proceed  to  respond 
to  the  comments  under  this  proposed 
rule  using  the  usual  notice  and 
comment  procediu^s.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

If  FDA  receives  no  significant  adverse 
comments  within  the  specified 
comment  period,  the  agency  intends  to 
publish  a  document  confirming  the 
effective  date  of  the  final  rule  in  the 
Federal  Register  within  30  days  after 
the  comment  period  on  the  direct  final 
rule  ends.  The  direct  final  rule  will  be 
effective  September  27,  1999. 
ADDRESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 


(IffM-17).  Food  and  Drug  • 

Administration,  1401  Rockville  Pike, 

Rockville,  MD  20852-1448,  301-827- 

6210. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  will  provide  the 
procedural  framework  to  finalize  the 
rule  in  the  event  that  the  direct  final 
rule  receives  any  adverse  comment  and 
is  withdrawn.  The  comment  period  for 
this  companion  proposed  rule  runs 
concurrentiy  with  the  comment  period 
for  the  direct  final  rule.  Any  comments 
received  imder  this  companion  rule  will 
also  be  considered  as  comments 
regarding  the  direct  final  rule.  FDA  is 
publishing  the  direct  final  rule  because 
the  rule  contains  noncontroversial 
changes,  and  FDA  anticipates  that  it 
will  receive  no  significant  adverse 
comment. 

A  significant  comment  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  under  this  procedure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  would  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  additional  change.  In  addition, 
if  a  significant  adverse  comment  applies' 
to  an  amendment,  paragraph,  or  section 
of  this  rule  and  that  provision  can  be 
severed  from  the  remainder  of  the  rule, 
FDA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  subjects  of 
significant  adverse  comments. 

ff  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document  within  30  days  after  the 
comment  period  ends  confirming  that 
the  direct  final  rule  will  go  into  effect 
on  September  27, 1999.  Additional 
information  about  FDA's  direct 
rulemaking  procediues  is  set  forth  in  a 
guidance  published  in  the  Federal 
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Register  of  November  21. 1997  (62  FR 
62466). 

For  a  variety  of  reasons,  FDA  has 
decided  to  comprehensively  review  and, 
as  necessary,  revise  its  regulations, 
policies,  guidance  and  procedures 
related  to  the  licensing  and  regulation *of 
blood  products.  FDA  is  issuing  this 
companion  proposed  rule  and  the  direct 
final  nile,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  as  part  of 
the  agency's  "Blood  Initiative"  in  which 
FDA  is  reviewing  and  revising,  when 
appropriate,  its  regulations,  policies, 
guidance,  and  procedures  related  to 
blood  products,  including  plasma 
derivatives.  The  "Blood  Initiative"  is 
discussed  in  detail  in  the  preamble  to 
the  direct  final  rule. 

FDA  emphasizes  that  for  many  of  the 
changes  discussed  below,  additional 
issues  related  to  the  regidations  now 
being  amended  continue  to  be  under 
consideration  by  the  agency.  Further, 
more  substantive  changes  may  be 
proposed  at  a  later  date.  Accordingly, 
any  comment  recocomending  an 
additional  change  to  these  regulations 
will  not  be  considered  to  be  an  "adverse 
comment"  unless  the  conunent 
demonstrates  that  the  change  being 
made  in  the  direct  final  rule  represents 
a  major  departure  from  current 
regulations  or  accepted  industry 
standards,  or  cannot  be  implemented 
without  additional  amendments  to  the 
regulations. 

n.  Legal  Authority 

FDA  is  proposing  to  promulgate  this 
new  rule  under  the  biologies  products 
and  communicable  disease  provisions  of 
the  Public  Health  Service  Act  (PHS  Act) 
(42  U.S.C.  262-264)  and  the  drug, 
device,  and  general  administrative 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
321,  331,  351-353,  355,  360,  360j,  371, 
and  374).  Under  these  provisions  of  the 
PHS  Act  and  the  act,  FDA  has  the 
authority  to  promulgate  and  enforce 
regulations  designed  to  ensure  that 
biological  products  are  safe,  pure, 
potent,  and  properly  labeled  and  to 
prevent  the  introduction,  transmission, 
and  spread  of  communicable  disease. 

m.  Highlights  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  the 
biologies  regulations  by  removing, 
revising,  or  updating  specific 
regulations  applicable  to  blood 
derivative  products  to  be  more 
consistent  with  current  practices  and  to 
remove  imnecessary  or  outdated 
requirements.  In  addition,  minor 
editorial  changes,  such  as  correction  of 
punctuation,  would  be  made.  As 
previously  discussed,  FDA  is  also 


issuing  these  amendments  directly  as  a 
final  rule  because  the  agency  believes 
they  are  noncontroversicJ  and  that  there 
is  little  likelihood  that  there  will  be 
comments  opposing  the  rule.  FDA  is 
identifying  each  of  the  changes  included 
in  the  proposed  rule  as  follows. 

A.  Identification  of  Plasma  as  the 
Source  Material  for  Derivative  Products 

Sections  640.80(a),  640.90(a),  and 
640.100(a)  (21  CFR  640.80(a),  640.90(a), 
and  640.100(a))  state  the  proper  name 
and  definition  for  Albumin  (Human), 
Plasma  Protein  Fraction  (Himian)  and 
Immune  Globulin  (Human), 
respectively.  With  the  ubiquitous  use  of 
modem  anticoagulants,  these  products 
are  prepared  solely  from  human  plasma. 
Under  the  proposal,  §§  640.80(a), 
640.90(a),  and  640.100(a)  would  be 
changed  from  "a  sterile  solution  *  *  * 
himian  blood"  to  "a  sterile  solution 
*  *  *  derived  from  human  plasma." 

Sections  640.80(b),  640.90(b),  and 
640.100(b)  discuss  source  material  of 
Albimiin  (Human),  Plasma  Protein 
Fraction  (Human),  and  Immune 
Globulin  (Human),  respectively.  With 
modem  practice,  these  products  are  no 
longer  prepared  from  Whole  Blood,  sera, 
or  himian  placentas.  FDA  is  proposing 
to  change  §§  640.80(b),  640.90(b),  and 
640.100(b)  to  clarify  and  update  the 
requirements  for  source  material. 
Sections  640.80(b),  640.90(b),  and 
640.100(b)  would  be  changed  to  read 
"The  source  material  of  *  *  *  shall  be 
plasma  recovered  fi-om  Whole  Blood 
prepared  as  prescribed  in  §§  640.1 
through  640.5,  or  Source  Plasma 
prepared  as  prescribed  in  §§  640.60 
through  640.76." 

B.  Clarification  for  Microbial 
Contamination  During  Processing 

Sections  640.81(c)  and  640.91(c)  (21 
CFR  640.81(c)  and  640.91(c))  discuss 
microbial  contamination  of  source 
material  and  would  be  amended  to 
clarify  that  "All  processing  steps  shall 
be  conducted  in  a  manner  to  minimize 
the  risk  of  contamination  firom 
microorganisms,  pjrrogens,  or  other 
impurities." 

C.  Clarification  of  Process  for  Heat 
Treatment 

Sections  640.81(e)  and  640.91(e) 
discuss  heat  treatment  and  would  be 
amended  to  clarify  that  the  heating 
process  shall  be  continuous  for  the  time 
and  at  the  temperature  currently 
specified  in  the  regulations.  In  addition, 
F13A  is  proposing  to  correct  §§  640.81(e) 
and  640.91(e)  by  removing  a  degree  sign 
to  read  "60±0.5  C". 


D.  Clarification  for  Stabilizer  Used  in 
Albumin  (Human)  and  Plasma  Protein 
Fraction  (Human) 

Under  the  proposal,  §§  640.81(f)  and 
640.91(f),  Stabilizer,  would  be  amended 
by  clarifying  the  range  for  acceptable 
amoimts  of  stabilizer(s)  that  shall  be 
present  in  Albumin  (Human)  and 
Plasma  Protein  Fraction  (Human), 
respectively.  Consistent  with  the 
amount  of  stabilizer(s)  currently  used  in 
these  products,  the  regulations  are 
amended  to  require  either  0.08*0.016 
millimole  sodium  caprylate,  or 
0.08^^0.016  millimole  sodium 
acetyltryptophanate  and  0.08^.016 
millimole  sodium  caprylate  per  gram  (/ 
g)  of  protein.  FDA  is  proposing  the  word 
"present"  be  substituted  for  "added"  in 
§§  640.81(f)  and  640.91(f)  to  clarify  that 
the  regulation  pertains  to  the  amount  of 
stabilizer  in  the  final  product.  In 
addition,  §§  640.81(f)  and  640.91(f) 
would  be  amended  to  simplify 
calculations  of  stabilizer(s)  content  in 
Albumin  (Human)  and  Plasma  Protein 
Fraction  (Hiunan).  Under  the  proposal, 
manufactxuers  may  employ  the  labeled 
value  for  the  protein  concentration.  For 
example,  if  the  measiued  protein 
concentration  of  a  lot  of  5  percent 
Albumin  (Human)  is  5.15  percent,  the 
calculations  of  stabilizer(s)  content  may 
use  the  labeled  value  of  5  percent.  Thus, 
imder  this  proposal,  if  the  measured 
concentration  of  sodiiun  caprylate  is 
0.35  millimole/deciliter  (dL)  and  the 
measured  protein  concentration  is  5.15 
percent  (i.e.,  5.15  g/dL),  the  sodium 
caprylate  concentration  may  be 
calculated  as  0.35  divided  by  5,  or  0.07 
millimole/g  of  protein. 

E.  fievision  of  Terminology 

Under  the  proposal,  §§  640.82(a)  and 
640.82(d),  Protein  content  and  Sodium 
content,  respectively,  would  be 
amended  by  replacing  "content"  with 
"concentration"  to  be  more  precise. 

Sections  640.82(c),  640.92(c),  and 
640.101(b)  would  be  amended  by 
changing  the  term  from  "hydrogen  ion 
concentration"  to  "pH"  to  reflect  the 
more  commonly  used  terminology. 

Section  640.82(e),  Heme  content,  is 
replaced  by  Potassium  concentration, 
which  describes  the  acceptable 
potassimn  concentration  of  the  final 
product.  Heme  concentration  is  well 
controlled  by  the  procedures  currently 
used  to  prepare  plasma,  and  all  recent 
lots  of  Albumin  (Human)  have  heme 
concentrations  well  below  the 
maximum  specified  in  the  current 
regulation.  FDA  is  proposing  to  update 
the  regulations  by  deleting  the 
requirement  for  the  determination  of 
heme  content  and  replacing  it  with  a 
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requirement  that  "the  potassium 
concentration  of  the  final  product  shall 
not  exceed  2  milliequivalents  per  liter." ' 
All  licensed  manufacturers  are  currently 
manufacturing  Albumin  (Hiunan)  with  a 
potassium  concentration  that  does  not 
exceed  2  milliequivalents  per  liter.  This 
proposed  revision  is  also  consistent 
with  the  current  requirements  in 
§  640.92(e)  for  the  closely  related 
product,  Plasma  Protein  Fraction. 

FDA  is  proposing  that  §§  640.84fa)(l), 
640.84{a}(4j,  640.92(a).  640.92(d). 
640.92(e),  and  640.94(a),  be  amended  by 
replacing  "content"  with 
1  "concentration"  to  be  more 
precise.Under  the  proposal,  §  640.84(b) 
would  be  removed  to  be  consistent  with 
changes  made  to  §  640.80(a)  and  (b). 
Sections  640.84(a)(1)  through  (a)(4) 
would  be  redesignated  as  §  640.84(a) 
through  (d). 

F.  Correction  of  Spelling 

Under  the  proposal,  §  640.91(b)(2)  and 
(c)  would  be  amended  by  correcting  the 
spelling  of  "coefBcient"  and 
"contamination,"  respectively. 

G.  Revision  of  Range  for  Protein 
Concentration 

Under  the  proposal,  §  640.92(a), 
Protein  concentration,  would  be 
corrected  by  changing  "5.0±0.3"  to 
"5.0*0.30"  to  reflect  the  precision  of  the 
value. 

H.  Revision  of  general  requirements  and 
sterilization  and  heating  for  Immune 
Globulin  (Human). 

Under  the  proposal,  §§  640.101(e)(3) 
and  (e)(4)  would  be  removed  to  be 
consistent  with  cxuxent  practice.  The 
use  of  the  current  attenuated  strain  of 
measles  used  in  the  manufacture  of 
measles  vaccines  licensed  in  the  United 
States  results  in  products  that  do  not 
reqioire  the  concomitant  administration 
of  measles  antibodies.  Moreover,  the 
labeling  for  measles  vaccines  contains 
appropriate  precautions  regarding  the 
effect  of  Immune  Globulin  (Human). 
With  the  availability  of  a  highly 
effective  vaccine,  passive  prophylaxis 
for  poliomyelitis  with  hnmime  Globulin 
(Human),  which  had  only  minimal 
effectiveness,  was  discontinued  many 
years  ago. 

FDA  is  proposing  to  remove 
§  640.101(f),  Samples  and  protocols,  to 
be  consistent  with  current  policy. 
Current  policy  permits  manufacturers  of 
biological  products,  including  plasma 
derivatives,  to  request  exemption  from 
lot  release  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER).  After 
review  of  the  data  submitted  in  support 
of  such  a  request,  the  Director,  CBER, 
may  grant  the  request,  thus  decreasing 


the  regulatory  burden  on  the 
manufacturer  and  permitting 
distribution  of  the  product  as  soon  as 
the  manufacturer  has  completed  all 
necessary  quality  control  procedures  on 
a  particular  lot. 

FDA  is  proposing  to  amend 
§  640.102(e).  Sterilization  and  heating, 
by  removing"*  *  *30to*  *  *".  The 
effect  of  the  regiilation  would  be 
imchanged  by  this  proposed  revision. 

/.  Revision  of  Determination  of  Protein 
Composition  of  Final  Product  for 
Immune  Globulin  (Human) 

Section  640.103(b)  describes  the 
protein  composition  of  the  Immune 
Globulin  (Human)  final  product  in 
terms  of  absolute  electrophoretic 
mobility.  This  value  was  computed  bom 
measurements  made  by  moving 
boundary  electrophoresis.  For  at  least  25 
years,  the  instrumentation  necessary  for 
performing  moving  boundary 
electrophoresis  has  not  been 
commercially  available.  Accordingly,  as 
such  equipment  was  becoming  less 
available,  all  licensed  manufacturers  of 
Immune  Globulin  (Human)  calibrated 
more  modem  methods  against  moving 
boundary  electrophoresis  and  amended 
their  product  license  applications  for 
Immune  Globulin  (Human)  to  provide 
for  the  use  of  the  more  modem  methods. 
In  addition,  using  more  modem 
methods  of  manufacturing  and 
measurement,  manufacturers  are  now 
routinely  making  a  more  highly  piuified 
product.  Accordingly,  FDA  is  proposing 
to  amend  §  640.103(b)  to  read  "At  least 
96  percent  of  the  total  protein  shall  be 
immunoglobulin  G  (IgG),  as  determined 
by  a  method  that  has  been  approved  for 
each  manufacturer  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration. ' ' 

/.  Revision  of  Minimum  Levels  for 
Measles  Neutralizing  Antibody  and 
Poliomyelitis  Neutralizing  Antibody 

FDA  is  proposing  to  revise 
§  640.104(b)(2).  consistent  with  current 
accepted  practice,  by  eliminating  a 
specified  numerical  value  for  the 
measles  neutralizing  antibody  level. 
This  change  would  allow  more 
flexibility  for  industry  and  FDA,  in  that 
the  regidations  wiU  no  longer  become 
outdated  each  time  a  new  reference 
standard  is  used.  The  regulation  would 
be  changed  to  read  "A  measles 
neutralizing  antibody  level  that,  when 
compared  with  that  of  a  reference 
material  designated  by  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  Food  and  Dmg  Administration, 
as  indicated  in  paragraph  (e)  of  this 
section,  demonstrates  adequate  potency. 


The  Director,  CBER,  shall  notify 
manufacturers  when  a  new  reference 
material  will  be  used  and  will  advise 
manufactiirers  of  an  appropriate 
antibody  level  taking  into  accoimt  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material." 

FDA  is  proposing  to  revise 
§640.104rb)(3).  consistent  with  current 
accepted  practice,  by  eliminating  a 
specified  numerical  value  for  the 
poliomyelitis  neutralizing  antibody 
level.  TTiis  change  allows  more 
flexibility  for  industry  and  FDA,  in  that 
the  regulations  will  no  longer  become 
outdated  each  time  a  new  reference 
standard  is  used.  The  regulation  is 
changed  to  read  "A  poliomyelitis  Type 
1,  Type  2,  or  Type  3  neutralizing 
antibody  level  that,  when  compared 
with  that  of  a  reference  material 
designated  by  the  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  as  indicated  in 
paragraph  (c)  of  this  section, 
demonstrates  adequate  potency.  The 
Director,  CBER,  shall  notify 
manufactiurers  when  a  new  reference 
material  will  be  used  and  will  advise 
manufactiu^rs  of  an  appropriate 
antibody  level  taking  into  accoimt  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material." 

K.  Revision  of  Nomenclature  for 
Reference  Immune  Globulin 

FDA  is  proposing  to  amend 
§  640.104(c)(1)  and  (c)(2)  by  removing 
die  word  "Serum"  to  reflect  the  more 
precise  nomenclature  of  "Reference 
Immune  Globulin  *  *  •" 

IV.  Analysis  of  Impacts 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
the  Unfunded  Mandates  Act  of  1 995. 

FDA  has  examined  the  impact  of  the 
proposed  mle  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.  S.  C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regiUatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroimiental,  public  health 
and  safety,  and  other  advantages; 
distributive  impact;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onier. 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
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regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  This 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  therefore  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regidatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
business  entities.  Because  the  proposed 
rule  amendments  have  no  compliance 
costs  and  do  not  result  in  any  new 
requirements,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  negative  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  imder  the  Regidatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  proposed  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
be(iause  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
naillion  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  1  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  The  Paperwork  Reduction  Act  of 
1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  imder 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  28, 1999,  submit  to  the  Docket 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. , 

List  of  Subjects  in  21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 


Health  Service  Act,  and  imder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  640  be  amended  as  follows: 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263.  263a, 
264. 

2.  Section  640.80  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§640.80    Albumin  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  of  the  albumin  derived 
from  human  plasma. 

(b)  Source  material.  The  source 
material  of  Albumin  (Human)  shall  be 
plasma  recovered  from  Whole  Blood 
prepared  as  prescribed  in  §§  640.1 
through  640.5,  or  Source  Plasma 
prepared  as  prescribed  in  §§  640.60 
through  640.76. 
***** 

3.  Section  640.81  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  and  the  last  sentence  in  paragraph 
(e),  and  by  revising  paragraph  (f)  to  read 
as  follows: 

§640.81    Processing. 

***** 

(c)  Microbial  contamination.  All 
processing  steps  shall  be  conducted  in 
a  manner  to  minimize  the  risk  of 
contamination  from  microorganisms, 
pyrogens,  or  other  impurities.  *  •  * 
***** 

(e)  Heat  treatment  *  *  *  Heat 
treatment  shall  be  conducted  so  that  the 
solution  is  heated  continuously  for  not 
less  than  10  or  more  than  11  hours  at 
an  attained  temperature  of  60^.5  °C. . 

(f)  Stabilizer.  Either  0.08=^0.016 
millimole  sodium  caprylate,  or 
0.08*0.016  millimole  sodium 
acetyltryptophanate  and  0.08*0.016 
millimole  sodium  caprylate  per  gram  of 
protein  shall  be  present  as  a 
stabilizer(s).  Calculations  of  the 
stabilizer  concentration  may  employ  the 
labeled  value  for  the  protein 
concentration  of  the  product  as  referred 
to  in  §  640.84(d). 
***** 

4.  Section  640.82  is  amended  by 
revising  the  headings  in  paragraphs  (a) 
and  (c),  and  by  revising  paragraphs  (d) 
and  (e)  to  read  as  follows: 


§  640.82    Tests  on  final  product 

***** 

(a)  Protein  concentration.*  *  * 
***** 

(c)pH.  •  *  * 

(d)  Sodium  concentration.  The 
sodium  concentration  of  the  final 
product  shall  be  130  to  160 
milliequivalents  per  liter. 

(e)  Potassium  concentration.  The 
potassium  concentration  of  the  final 
product  shall  not  exceed  2 
milliequivalents  per  liter. 
***** 

5.  Section  640.84  is  amended  by 
revising  the  introductory  paragraph,  by 
removing  paragraph  (a)  introductory 
text  and  paragraph  (b),  by  redesignating 
paragraphs  (a)(1)  through  (a)(4)  as 
paragraphs  (a)  through  (d),  respectively, 
and  by  revising  newly  redesignated 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§640.84    Labeling. 

In  addition  to  the  labeling 
requirements  of  §§610.60,  610.61,  and 
610.62  of  this  chapter,  the  container  and 
package  labels  shall  contain  the 
following  information: 

(a)  The  osmotic  equivalent  in  terms  of 
plasma,  and  the  sodium  concentraticHi 
in  terms  of  a  value  or  a  range  in 
milliequivalents  per  liter; 
***** 

(d)  The  protein  concentration, 
expressed  as  a  4  percent,  5  percent,  20 
percent,  or  25  percent  solution. 

6.  Section  640.90  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§640.90    Plasma  Protein  Fraction  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  of  protein  composed  of 
albumin  and  globulin,  derived  from 
human  plasma. 

(b)  Source  material.  The  source 
material  of  Plasma  Protein  Fraction 
(Human)  shall  be  plasma  recovered  from 
Whole  Blood  prepared  as  prescribed  in 
§§  640.1  through  640.5,  or  Source 
Plasma  prepared  as  prescribed  in 

§§  640.60  through  640.76. 
***** 

7.  Section  640.91  is  amended  by 
revising  paragraphs  (b)(2)  and  (f),  and  by 
revising  the  first  sentence  in  paragraph 
(c)  and  the  last  sentence  in  paragraph  (e) 
to  read  as  follows: 

§640.91    Processing. 

***** 

(b)*  *  * 

(2)  Contains  less  than  5  percent 
protein  with  a  sedimentation  coefficient 
greater  than  7.0  S. 
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(c)  Microbial  contamination.  All 
processing  steps  shall  be  conducted  in 
a  manner  to  minimize  the  risk  of 
contamination  from  microorganisms, 
p)a'ogens,  or  other  impurities.  *  *  * 

*  *        *        *     .  * 

(e)  *  *  *  Heat  treatment  shall  be 
conducted  so  that  the  solution  is  heated 
continuously  for  not  less  than  10  or 
more  than  1 1  hoius  at  an  attained 
temperatitfe  of  60*0.5  °C. 

(f)  Stabilizer.  Either  0.08*0.016 
millimole  sodium  caprylate,  or 
0.08*0.016  millimole  sodium 
acetyltryptophanate  and  0.08*0.016 
millimole  sodium  caprylate  per  gram  of 
protein  shall  be  present  as  a 
stabilizer(s).  Calculations  of  the 
stabilizer  concentration  may  employ  the 
labeled  value  5  percent  for  the  protein 
concentration  of  the  product. 
***** 

8.  Section  640.92  is  amended  by 
revising  the  headings  of  paragraphs  (a) 
and  (c),  and  by  revising  paragraphs  (d) 
and  (e)  to  read  as  follows: 

§640.92    TMts  on  final  product 

*  *        *        •        • 

(a)  Protein  concentration.  *  ^  * 
***** 

(c)  pH.*  *  * 

(d)  Sodium  concentration.  The 
sodium  concentration  of  the  final 
product  shall  be  130  to  160 
millieqmvalents  per  liter. 

(e)  Potassium  concentration.  The 
potassium  concentration  of  the  final 
product  shall  not  exceed  2 
milliequivalents  per  liter. 
***** 

9.  Section  640.94  is  amended  by 
revising  para^aph  (a)  to  read  as  follows: 

S  640.94    Labeling. 

***** 

(a)  The  osmotic  equivalent  in  terms  of 
plasma,  and  the  sodiimi  concentration 
in  terms  of  a  value  or  a  range  in 
milliequivalents  per  liter. 

***** 

10.  Section  640.100  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a),  and  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

f  640.1 00    Immune  Globulin  (Human). 

(a)  *  *  *  The  product  is  defined  as  a 
sterile  solution  containing  antibodies 
derived  from  himian  plasma. 

(b)  Source  material.  The  source 
material  of  Immune  Globulin  (Human) 
shall  be  plasma  recovered  from  Whole 
Blood  prepared  as  prescribed  in 
§§640.1  through  640.5,  or  Source 
Plasma  prepared  as  prescribed  in 
§§640.60  through  640.76. 


(c)  Additives  in  source  material.  The 
source  material  shall  contain  no 
additives  other  than  citrate  or  acid 
citrate  dextrose  anticoagulant  solution, 
unless  it  is  shown  that  the  processing 
method  yields  a  product  bee  of  the 
additive  to  such  an  extent  that  the 
safety,  purity,  and  potency  of  the 
product  will  not  be  affected  adversely. 

§640.101    [Amended] 

11.  Section  640.101  General 
requirements  is  amended  by  removing 
the  heading  of  paragraph  (b)  "Hydrogen 
ion  concentration"  and  by  adding  in  its 
place  "pH"  and  by  removing  paragraphs 
(e)(3),  (e)(4),  and  (f). 

12.  Section  640.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(e)  to  read  as  follows: 

640.102    Manufacture  of  Immune  Globulin 
(Human). 

***** 

(e)  *  *  *  At  no  time  during 
processing  shall  the  product  be  exposed 
to  temperatures  above  45  °C  and  after 
sterilization  the  product  shall  not  be 
exposed  to  temperatures  above  32  °C  for 
more  than  72  hours. 

13.  Section  640.103  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§640.103    The  final  product 

***** 

(b)  Protein  composition.  At  least  96 
percent  of  the  total  protein  shall  be 
immimoglobulin  G  (IgG),  as  determined 
by  a  method  that  has  been  approved  for 
each  manufacturer  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration. 

14.  Section  640.104  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3),  (c)(1), 
and  (c)(2)  to  read  as  follows: 

§640.104    Potency. 

***** 

(b)*  •  * 

(2)  A  measles  neutralizing  antibody 
level  that,  when  compared  with  that  of 
a  reference  material  designated  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  as  indicated  in 
paragraph  (c)  of  this  section, 
demonstrates  adequate  potency.  The 
Director,  CBER,  shall  notify 
manufacturers  when  a  new  reference 
material  will  be  used  and  will  advise 
manufactiirers  of  an  appropriate 
antibody  level  taking  into  accoimt  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material. 

(3)  A  poliomyelitis  Tjrpe  1,  Type  2,  or 
Type  3  neutralizing  antibody  level  that, 
when  compared  with  that  of  a  reference 


.material  designated  by  the  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  as 
indicated  in  paragraph  (c)  of  this 
section,  demonstrates  adequate  potency. 
The  Director,  CBER,  shall  notify 
manufacturers  when  a  new  reference 
material  will.be  used  and  will  advise 
manufactiirers  of  an  appropriate 
antibody  level  taking  into  account  a 
comparison  of  the  new  reference 
material  to  the  previous  reference 
material, 
(c)*  *  * 

(1)  Reference  Immime  Globulin  for 
correlation  of  measles  antibody  titers. 

(2)  Reference  Imnpiime  Globiilin  for 
correlation  of  poliomyelitis  antibody 
titers.  Types  1,2,  and  3. 

Dated:  April  20, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services.  • 
[FR  Doc.  99-11898  Filed  5-13-99;  8:45  am] 
BIUJNG  COOE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 

[REG-106905-98] 
RIN1545-AW09 

Allocation  of  Loss  With  Respect  to 
Steele  and  Other  Personal  Property; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

summary:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  allocation  of  loss  recognized  on 
the  disposition  of  stock  and  other 
personal  property. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  May  26, 
1999,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  niunber). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking;  notice  of. 
proposed  ndemaking  by  cross-reference 
to  temporary  regulations;  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  January 
11, 1999  (64  FR  1571),  announced  that 
a  public  hearing  was  scheduled  for 
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Wednesday,  May  26, 1999,  at  10  a.m.,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  subject  of  the 
public  hearing  is  proposed  regulations 
under  sections  861  and  865  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expired  on  Wednesday,  May 
5, 1999.  The  oudines  of  topics  to  be 
addressed  at  the  hearing  were  due  on 
Wednesday,  May  5, 1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  ouUine  of  the  topics  to  be 
addressed.  As  of  May  10, 1999,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for 
Wednesday,  May  26, 1999,  is  cancelled. 
Nfichael  L.  Slaughter, 
Acting  Chief,  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  99-12167  Filed  5-13-99;  8:45  am) 
BILLING  CODE  4«30-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

S3  CFR  Part  117 
[CGDOS-99-006] 
RIN  2115-AE47 

Drawt)ridge  Operation  Regulations; 
Sassafras  River,  Georgetown,  MD 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Maryland  Department  of  Transportation 
(MDOT),  the  Coast  Guard  is  proposing 
to  change  the  regulations  that  govern  the 
operation  of  the  Maryland  Route  213 
drawbridge  across  the  Sassafras  River, 
Mile  10.0,  at  Georgetown,  Maryland. 
The  proposed  rule  would  restrict 
drawbridge  openings  from  November  1 
through  March  31,  from  midnight  to  8 
a.m.,  by  requiring  a  six-hour  advance 
notice  for  drawbridge  openings.  This 
change  is  intended  to  eliminate  the  need 
to  have  the  bridge  constantly  manned 
during  times  of  minimal  use  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  13, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb),  Fifth  Coast  Guard 
District,  Federal  Building,  4th  Floor.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand  delivered 
to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 


except  Federal  holidays.  The  telephone 
number  is  (757)  398-6222.  Comments 
will  become  a  part  of  this  docket  and 
will  be  available  for  inspection  and 
cop)dng  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  757-398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  parties  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-99-006)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  conunents 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander, 
Fifth  Coast  Guard  District,  at  the  address 
imder  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  bearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Maryland  Route  213  drawbridge 
across  the  Sassafras  River,  Mile  10.0,  at 
Georgetown,  Maryland,  is  currently 
required  to  open  on  signal  year-roimd. 
The  Maryland  Department  of 
Transportation  (MDOT)  has  requested 
that  the  Coast  Guard  change  the 
operating  schedule  for  the  drawbridge 
by  requiring  a  six-hour  advance  notice 
to  open  the  bridge  from  November  1  to 
March  31,  bom  midnight  to  8  a.m. 
Review  of  MDOT's  bridge  logs  from 
1993  to  1997  reveals  a  total  of  29  bridge 
openings  for  the  five  year  period  during 
the  months  from  November  1  through 
March  31,  an  average  of  1.2  openings 
per  month.  Consideriiig  the  low  number 
of  openings  that  have  occiirred  during 
the  November  through  March  time 
period,  the  Coast  Guard  believes  that 


these  proposed  changes  will  not  undiUy 
restrict  navigation. 

Discussion  of  Proposed  Amendment 

The  Coast  Guard  proposes  a  new 
regulation  governing  the  operation  of  ' 
the  Maryland  Route  213  drawbridge 
across  the  Sassafras  River,  mile  10.0,  at 
Georgetown,  Maryland.  The  proposed 
regulation  would  restrict  openings  of 
the  Sassafras  River  drawbridge  from 
November  1  through  March  31,  from 
midnight  to  8  a.m.  During  this  period, 
the  bridge  need  only  open  if  a  six-hour 
notice  is  given  to  MDOT.  A  sign  would 
be  posted  at  the  bridge  to  provide 
MDOT's  24-hour  telephone  number. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  reached  this  conclusion 
based  on  the  frict  that  the  proposed 
changes  will  not  prevent  mariners  from 
transiting  the  bridge,  but  merely  require 
mariners  to  adhere  to  the  proposed  new 
operation  procedures  diuing  times  of 
minimal  use  of  the  bridge.  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  proposed  rule, 
if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  proposal  to  - 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualified 
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and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  Commander,  Fifth  Coast  Guard 
District,  at  the  address  under 
ADDRESSES. 

Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  the  Coast  Guard  assessed  the 
effects  of  this  proposed  rule  on  State, 
local,  and  tribal  governments,  in  the 
aggregate,  and  the  private  sector.  The 
Coast  Guard  determined  that  this 
regiilatory  action  requires  no  written 
statement  under  section  202  of  the 
UMRA  (2  U.S.C.  1532)  because  it  will 
not  result  in  the  expenditure  of 
$100,000,000  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  the  private  sector. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (14 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  imder  figure  2-1. 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
because  it  is  a  drawbridge  operating 
regulation.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  A  new  §  117.570  is  added  to  read 
as  follows: 

§117.570    Sassafras  River. 

The  draw  of  the  Sassafras  River        ' 
(Route  213)  bridge,  mile  10.0,  at 
Georgetown,  Maryland  shall  open  on 
signal;  except  that  from  November  1 
through  March  31,  from  midnight  to  8 
a.m.,  the  draw  need  only  open  if  at  least 
a  six-hour  advance  notice  is  given. 

Dated:  May  4, 1999. 
Roger  T.  Rufe,  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  99-12275  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGO0&-99-003] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Miles  River,  Easton,  MD 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Maryland  Department  of  Transportation 
(MDOT),  the  Coast  Guard  is  proposing 
to  change  the  regulations  that  govern  the 
operation  of  the  Maryland  Route  S370 
drawbridge  across  Miles  River,  Mile 
10.0,  at  Easton,  Maryland.  The  proposed 
rule  would  restrict  drawbridge  openings 
from  November  1  through  Marth  31,  24 
hours  a  day,  and  from  April  1  through 
October  31,  from  6  p.m.  to  6  a.m.,  by 
requiring  a  six-hour  advance  notice  for 
drawbridge  openings.  At  all  other  times 
the  bridge  would  open  on  signal.  This 
change  is  intended  to  eliminate  the  need 
to  have  the  bridge  constantly  manned 
during  times  of  minimal  use  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  13, 1999. 


ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb),  Fifth  Coast  Guard 
District,  Federal  Building,  4th  Floor,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand  delivered 
to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
niunber  is  (757)  398-6222.  Comments 
will  become  a  part  of  this  docket  and 
will  be  available  for  inspection  and 
copying  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  757-398-6222. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  parties  to  participate  in  this 
rulemaking  by  submitting  wnritten  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  thefr  names 
and  addresses,  identify  this  rulemaking 
(CGD05-99-003)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing,  if  not  practical,  a 
second  copy  of  any  boimd  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander, 
Fifth  Coast  Guard  District,  as  the 
address  under  ADDRESSES.  The  request 
should  include  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  3iat 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  aimounced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Maryland  Route  S370  drawbridge 
across  the  Miles  River,  Mile  10.0,  at 
Easton,  Maryland,  is  cxurently  required 
to  open  on  signal  from  simrise  to  sunset. 
A  vessel  wisfadng  to  pass  through  the 
draw  between  simset  to  sunrise  shall 
notify  the  drawtender  of  the  time  at 
which  it  is  desired  to  pass  and  the  draw 
shall  open  as  close  to  the  time  requested 
as  practicable. 

The  Maryland  Department  of 
Transportation  (MDOT)  has  requested 
that  the  Coast  Guard  change  the 
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operating  schedule  of  the  S3  70  Miles 
River  Bridge,  from  November  1  through 
March  31,  24  hours  a  day,  and  from 
April  1  through  October  31,  from  6  p.m. 
to  6  a.m.,  by  requiring  a  six-hour 
advance  notice  for  drawbridge  openings. 
At  all  other  times  the  bridge  will  open 
on  signal.  This  change  is  requested  to 
eliminate  the  need  for  a  drawtender  to 
be  present  when  there  are  a  minimal 
number  or  no  bridge  openings.  Review 
of  MDOT's  bridge  logs  from  1997  to 
1998  revealed  a  total  of  4  bridge 
openings  for  the  two-year  period  during 
the  months  from  November  1  through 
March  31.  The  review  also  clearly 
revealed  a  reduced  nimiber  of 
drawbridge  openings  during  the  months 
frxim  April  1  through  October  31 
between  the  hours  of  6  p.m.  and  6  a.m. 
The  Coast  Guard  conducted  a  field 
study  of  the  local  marinas  and  waterway 
users.  No  adverse  conmients  were 
received  during  the  field  study.  This 
bridge  is  located  in  a  rural  upriver 
location  with  litUe  or  not  nighttime 
navigation.  The  Coast  Guard  believes 
that  these  proposed  changes  will  not 
unduly  restrict  navigation. 

Discussion  of  Proposed  Amendment 

The  Coast  Guard  proposes  to  amend 
33  CFR  117.565.  which  governs  the 
S3  70  Miles  River  Bridge,  across  Miles 
River,  Mile  10.0,  at  Easton,  Maryland,  to 
restrict  openings  of  the  bridge  from 
November  1  through  March  31,  24  hours 
a  day,  and  from  April  1  through  October 
31,  6  p.m.  to  6  a.m.  During  these 
periods,  the  bridge  need  only  open  if  a 
six-hour  notice  is  given  to  MDOT.  A 
sign  would  be  posted  at  the  bridge  to 
provide  MDOT's  24-hour  telephone 
nimiber.  At  all  other  times  the  bridge 
will  open  on  signal. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26, 1979).  The 
Coast  Guard  reached  this  conclusion 
based  on  the  fact  that  the  proposed 
changes  will  not  prevent  mariners  from 
transiting  the  bridge,  but  merely  require 
mariners  to  adhere  to  the  proposed  new 
operation  procedures  during  times  of 
minimal  use  of  the  bridge.  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 


paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

UndeY  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  proposed  rule, 
if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities" -include  small  businesses,  not- 
for-profit  organizations  that  are 
independentiy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
nde,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it- 
Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  RegiUatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  smedl  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process,  ff 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  Commander,  Fifth  Coast  Guard 
District,  at  the  address  under 
ADDRESSES. 

Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  the  Coast  Guard  assessed  the 
effects  of  this  proposed  rule  on  State, 
local,  and  tribal  governments,  in  the 
aggregate,  and  the  private  sector.  The 
Coast  Guard  determined  that  this 
regulatory  action  requires  no  written 
statement  under  section  202  of  the 
UMRA  (2  U.S.C.  1532)  because  it  will 
not  result  in  the  expenditure  of 
$100,000,000  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  the  private  sector. 


Collection  of  Information 

This  proposed  nile  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  se.). 

Federalism 

The  Coast  Guard  has  analjrzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  figiire  2-1 , 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  envfronmental  documentation 
because  it  is  a  drawbridge  operating 
regulation.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Subiects  in  3»  CFR  Part  117 

Bridges. 
Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.565  is  revised  to  read 
as  follows: 

§117.565    Miles  River. 

The  draw  of  the  Route  S3  70  bridge, 
mile  10.0  at  Easton,  Maryland  shall 
open  on  signal;  except  that  from 
November  1  through  March  31,  24  hours 
a  day,  and  from  April  1  through  October 
31,  from  6  p.m.  to  6  a.m.,  a  six-hour 
advance  notice  to  the  drawtender  is 
required  for  bridge  openings. 

Dated:  May  4, 1999. 
Roger  T.  Rufe,  |r., 

Vice  Admiral,  U.S.  Ckxist  Guard  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc  99-12274  Filed  5-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[ME61-7010b;  A-1-FRL-6338-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Approval  of  Fuel  Control  Program 
Under  Section  211(c) 

agency:  Environmental  Protection 
Agency.  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(SIP) —  revision  submitted  by  the  State 
of  Maine.  This  revision  establishes  and 
requires  that  all  gasoline  sold  in  York, 
Ciunberland,  Sagadahoc,  Androscoggin, 
Kennebec,  Knox  and  Lincoln  counties 
meet  certain  sxmimertime  volatility 
limits,  as  measured  by  the  Reid  Vapor 
Pressure  (RVP).  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
Further,  the  State  has  requested 
approval  of  this  action  in  advance  of 
this  summer  season.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  Jime  14, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  MEW  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  April  29, 1999. 
Joiin  P.  DeVillars, 
Regional  Administrator,  Region  I. 
[FR  Doc.  99-11828  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docket  No.:  99-001 ;  Notice  01] 

RIN2127-AH62 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NHTSA  proposes  to  update 
its  lists  of  passenger  motor  vehicle 
insurers  that  are  required  to  file  reports 
on  their  motor  vehicle  theft  loss 
experiences.  If  these  revised  appendices 
are  adopted  in  a  final  rule,  each  insurer 
included  in  any  of  these  appendices 
must  file  a  report  for  the  1996  calendar 
year  not  later  than  October  25, 1999. 
Further,  as  long  as  they  remain  listed, 
they  must  submit  reports  by  each 
subsequent  October  25. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  this  agency  not 
later  than  July  13, 1999.  If  this  rule  is 
made  final,  insurers  listed  in  the 
appendices  would  be  required  to  submit 
reports  beginning  with  the  one  due 
October  25,  1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  must  refer  to  the  docket  number 
referenced  in  the  heading  o^  this  notice, 
and  be  submitted  to:  Docket  Section, 
NHTSA,  Room  5109,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Docket  hours  are  9:30  a.m.  to  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2739. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  33112,  Insurer 
reports  and  information,  NHTSA 


requires  certain  passenger  motor  vehicle 
insiirers  to  file  an  annual  report.  Each 
insurer's  report  includes  information 
about  thefts  and  recoveries  of  motor 
vehicles,  the  rating  rules  used  by  the 
insurer  to  establish  premiimis  for 
comprehensive  coverage,  the  actions 
taken  by  the  insiuer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation, 
49  CFR  part  544,  the  following  insiirers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiiuns  accoimt  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States;  (2)  those  issuers  of  motor  vehicle 
insiuance  policies  whose  premiums 
accoimt  for  10  percent  or  more  of  total 
premiimis  written  within  any  one  state; 
and  (3)  rental  and  leasing  companies 
with  a  fleet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  motor  vehicles, 
other  than  any  governmental  entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vehicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  smaU  insiu-ers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  state- 
by-state  basis.  The  term  "small  insurer" 
is  defined,  in  section  33112(f)(1)(A)  and 
(B),  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  imder 
state  law  or  r^ulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiiuns  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  instu«r,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  state,  the  insurer  must 
report  about  its  operations  in  that  state. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59;  January  2, 1987),  in 
49  CFR  Part  544,  NHTSA  exercises  its 
exemption  authority  by  listing  in 
appendix  A  each  insurer  that  must 
report  because  it  had  at  least  1  percent 
of  the  motor  vehicle  insurance 
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premiums  nationally.  Listing  the 
insurers  subject  to  reporting  instead  of 
each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiiuns  nationally  is  administratively 
simpler  since  the  former  group  is  much 
smaller  than  the  latter,  hi  Appendix  B, 
NHTSA  lists  those  insurers  that  are 
required  to  report  for  particular  states 
because  each  insurer  had  a  10  percent 
or  a  greater  market  share  of  motor 
vehicle  premiums  in  those  states.  In  the 
January  1987  final  rule,  the  agency 
stated  that  appendices  A  and  B  would 
be  updated  annually.  NHTSA  updates 
the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.M.  Best,  and  made 
available  for  the  agency  each  spring. 
The  agency  uses  its  State/Line  Report 
data  to  determine  the  insurers'  market 
shares  nationally  and  in  each  state. 

B.  Self-insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers,  i.e., 
any  person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  leeise  and  are  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  passenger  motor 
vehicles,  49  U.S.C.  33112(b)(1)  and  (f). 
NHTSA  may  exempt  a  self-insurer  from 
reporting,  if  the  agency  determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  Chapter  331. 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles 
because  it  believed  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  those 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrjdng  out  NHTSA's 
statutory  obligations  and  that  exempting 
such  companies  will  relieve  an 
unnecessary  burden  on  most  companies 
that  potentially  must  report.  As  a  result 
of  the  June  1990  final  rule,  the  agency 
added  a  new  appendix  C  which  consists 
of  an  annually  updated  list  of  the  self- 
insurers  that  are  subject  to  part  544. 
Following  the  same  approach,  as  in  the 
case  of  appendix  A,  NHTSA  included, 
.  in  appendix  C,  each  of  the  relatively  few 
self-insurers  which  are  subject  to 
reporting  instead  of  relatively  numerous 


self-insurers  which  are  exempted. 
NHTSA  updates  appendix  C  based 
primarily  on  information  from  the 
publications  Automotive  Fleet  Magazine 
and  Business  Travel  News. 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  part  544,  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
each  October  25.  Thus,  any  insurer 
listed  in  the  appendices,  as  of  the  date 
of  the  most  recent  final  rule,  must  file 
a  report  by  the  following  October  25, 
and  by  each  succeeding  October  25, 
absent  a  further  amendment  removing 
the  insurer's  name  from  the  appendices. 

Notice  of  Propfised  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

Based  on  the  1996  calendar  year  A.M. 
Best's  data  for  market  shares,  NHTSA 
proposes  to  amend  the  list  in  appendix 
A  of  insurers  which  must  report  because 
each  had  at  least  1  percent  of  the  motor 
vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  notice  published  on 
December  18,  1998  (See  63  FR  70051). 
Three  companies,  Aetna  Life  &  Casualty 
Group,  Safeco  Insurance  Companies, 
and  Travelers  Insurance  Group,  are 
proposed  to  be  removed  from  appendix 
A.  One  company.  Travelers  PC  Group,  is 
proposed  to  be  added.  ITT  Hartford 
Insurance  Company  was  renamed 
Hartford  Insurance  Company. 

Each  of  the  18  insurers  listed  in 
appendix  A  would  be  required  to  file  a 
report  not  later  than  October  25, 1999, 
setting  forth  the  information  required  by 
part  544  for  each  state  in  which  it  did 
business  in  the  1996  calendar  year.  As 
long  as  those  18  insurers  remain  listed, 
they  would  be  required  to  submit 
reports  by  each  subsequent  October  25 
for  the  c^endar  year  ending  slightly  less 
than  3  years  before. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  states  for  calendar  year  1996, 
because  each  insurer  had  a  10  percent 
or  a  greater  market  share  of  motor 
vehicle  premiums  in  those  states.  Based 
on  the  1996  calendar  year  A.M.  Best's 
data  for  market  shares,  it  is  proposed 
that  Island  Insurance  Group,  reporting 
on  its  activities  in  the  state  of  Hawaii, 
be  removed  from  appendix  B. 

The  11  insurers  listed  in  appendix  B 
of  this  notice  would  be  required  to 
report  on  their  calendar  year  1996 
activities  in  every  state  in  which  they 
had  a  10  percent  or  a  greater  market 
share.  These  reports  must  be  filed  no 
later  than  October  25, 1999,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  11  insurers  remain 


listed,  they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

2.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1996,  the  most  recent  year  for 
which  data  are  available,  NHTSA 
proposes  one  change  in  appendix  C.  As 
indicated  above,  that  appendix  lists 
rental  emd  leasing  companies  required 
to  file  reports.  Based  on  the  data 
reported  in  the  above  mentioned 
publications,  it  is  proposed  that  one 
rental  and  leasing  company,  Citicorp 
Bankers  Leasing  Corporation,  be 
removed  from  appendix  C.  Accordingly, 
each  of  the  19  companies  (including 
franchisees  and  licensees)  listed  in  this 
notice  in  appendix  C  would  be  required 
to  file  reports  for  calendar  year  1996  no 
later  than  October  25, 1999,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  19  companies 
remain  listed,  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Regulatory  Impacts 

1 .  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  has  determined  the 
action  not  to  be  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NHTSA  does  not  beUeve  that  this 
proposed  rule,  reflecting  more  current 
data,  affects  the  impacts  described  in 
the  final  regulatory  evaluation  prepared 
for  the  final  rule  establishing  part  544 
(52  FR  59,  January  2, 1987). 
Accordingly,  a  separate  regulatory 
evaluation  has  not  been  prepared  for 
this  rulemaking  action.  Using  the  cost 
estimates  in  the  1987  final  regulatory 
evaluation,  the  agency  estimates  that  the 
cost  of  compliance  will  be  about 
$50,000  for  any  insurer  that  is  added  to 
appendix  A,  about  $20,000  for  any 
insurer  added  to  appendix  B,  and  about 
$5,770  for  any  insurer  added  to 
appendix  C.  LF  this  proposed  rule  is 
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made  final,  for  appendix  A,  the  agency 
would  add  one  insurer  and  remove 
three  insurers;  for  appendix  B,  the 
agency  would  remove  one  insurer;  and 
for  appendix  C,  the  agency  would 
remove  one  company.  The  agency 
estimates  that  the  net  effect  of  this 
proposal,  if  made  final,  would  be  a  cost 
decrease  to  insurers,  as  a  group,  of 
approximately  $125,770. 

mterested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section. 
Room  5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  or  by  calling 
(202)  366-^949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  and  approved  by  the 
Ofiice  of  Management  and  Budget 
(0MB)  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  collection  of 
information  was  assigned  0MB  Control 
Number  2127-0547  ("Insurer  Reporting 
Requirements")  and  was  approved  for 
use  through  July  31,  2000. 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rationale  for  the  certification  is  that 
none  of  the  companies  proposed  to  be 
included  on  appendices  A,  B,  or  C 
would  be  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA.  "Small 
insurer"  is  defined,  in  part  under  49 
U.S.C.  33112.  as  any  insiu^r  whose 
premiums  for  all  forms  of  motor  vehicle 
insurance  accoimt  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or 
any  insurer  whose  premiums  within  any 
state,  account  for  less  than  10  percent  of 
the  total  premiums  for  all  forms  of 
motor  vehicle  insiirance  issued  by 
insurers  within  the  state.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50,000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 


4.  Federalism 

This  action  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  the 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  proposed  rule  and  determined 
that  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  two 
copies  of  the  comments  be  submitted. 
All  comments  must  not  exceed  15  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  two  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  one  copy  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration 
regarding  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information,  as  it  becomes 
available  in  the  docket  after  the  closing 
date.  It  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 


receiving  the  comments,  the  docket 
supervisor  will  retmn  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  Insiurance,  Insiurance 
companies.  Motor  vehicles,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544-[AMENDED] 

1.  The  authority  citation  for  part  544 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  would  be 
revised  to  read  as  follows: 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
not  later  than  October  25,  beginning  on 
October  25, 1986.  This  report  shall 
contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed  (e.g.,  the  report 
due  by  October  25, 1999  would  contain 
the  required  information  for  the  1996 
calendar  year). 
*        *        *        »        ♦ 

3.  Appendix  A  to  Part  544  would  be 
revised  to  read  as  follows: 

Appendix  A— Insurers  of  Motor  Vehkle 
Insurance  Policies  Subiect  to  the  Reporting 
Requirements  in  Each  State  in  Which  They 
Do  Business 

Allstate  Insurance  Group 
American  Family  Insurance  Group 
American  Financial  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Croup 
Erie  Insiu-ance  Group 
Farmers  Insurance  Group 
GEICO  Corporation  Group/Berkshire 

Hathaway 
Hartford  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
State  Farm  Group 
Travelers  PC  Group* 
USAA  Group 
Zmich  Insurance  Group-U.S. 

4.  Appendix  B  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  B — Insurers  of  Motor  Vehicle 
Insiu-ance  Policies  Subject  to  the  Reporting 
Requirements  Only  in  Designated  States 

Alfa  Insurance  Group  (Alabama) 
Allmerica  P  &  C  Companies  (Michigan] 


'  Indicates  a  newly  listed  company  which  must 
file  a  report  beginning  with  the  report  due  on 
October  25, 1999. 
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Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) 
Commercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  Insurance  Companies 

{Vermont) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Nodak  Mutual  Insurance  Company  (North 

Dakota) 
Southern  Farm  Bureau  Group  (Arkansas. 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

5.  Appendix  C  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including  Licensees  and 
Franchisees)  Subject  to  the  Reporting 
Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Rentals,  Inc.) 

Associates  Leasing  Inc. 

AT&T  Automotive  Services,  Inc. 

Avis,  Inc. 

Budget  Rent-A-Car  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car 

GE  Capital  Fleet  Services 

Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
Lease  Plan  USA,  Inc. 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
PHH  Vehicle  Management  Services 
Ryder  System,  Inc.  (Both  rental  and  leasing 

operations) 
U-Haul  International,  Inc.  (Subsidiary  of 

AMERCO) 
USL  Capital  Fleet  Services 
Wheels  Inc. 

Issued  on:  May  10, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-12234  Filed  5-13-99:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223, 224,  and  226 

[Dockrt  No.  990504118-8118-01;  LD. 
031199F] 

RIN  0648-XA25 

Endangered  and  Threatened  Species; 
Notification  of  Hnding  on  a  Petition  to 
List  Summer  Steeihead  Trout  in  the 
Middle  Foric  of  the  Eel  River,  California 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notification  of  petition  finding. 


summary:  NMFS  announces  a  finding 
for  a  petition  to  list  summer  steeihead 
trout  (Oncorhynchus  mykiss)  and 
designate  critical  habitat  in  the  Middle 
Fork  of  the  Eel  River,  California, 
pursuant  to  the  Endangered  Species  Act 
(ESA)  of  1973.  NMFS  finds  that  the 
petitioner  has  not  presented  any  new, 
substantial  scientific  or  commercial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 
NMFS  previously  reviewed  the  data 
which  was  submitted  by  the  petitioner 
for  this  population  and  has  published 
its  findings  in  a  west  coast  status  review 
for  steeihead  trout  and  subsequent 
Federal  Register  docimients  (see 
"Previous  Federal  ESA  Actions  Related 
to  West  Coast  Steeihead"). 
DATES:  The  finding  annoimced  in  this 
document  was  made  on  April  29, 1999. 
ADDRESSES:  Requests  for  information 
concerning  this  petition  should  be  sent 
to  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East 
West  Highway,  Silver  Spring,  MD 
20910;  telephone:  (301)713-1401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert  at  (562)  980-4021  or 
Chris  Mobley  at  (301)713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  ESA  of  1973, 
as  amended  (16  U.S.C  et  seq.),  requires 
that  NMFS  make  a  finding  on  whether 
a  petition  to  list  a  species  presents 
substantial  scientific  or  commercial 
information  to  demonstrate  that  the 
petitioned  action  may  be  warranted. 
NMFS'  standard  for  substantial 
information  is  stated  at  50  CFR 
424.14(b)  as  "that  amoimt  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measiue  proposed  in  the  petition  may 
be  warranted."  This  finding  is  to  be 
based  on  all  information  available  to 
NMFS  at  the  time.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive, 
NMFS  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

NMFS  has  made  a  90-day  finding  on 
a  petition  to  list  summer  steeihead  trout 
(O.  mykiss)  in  the  Middle  Fork  of  the 
Eel  River,  California,  and  designate 
critical  habitat  pursuant  to  the  ESA.  The 
petition,  dated  December  10, 1998,  was 
submitted  by  Mr.  David  Drell, 
representing  the  Willits  Environmental 
Center,  and  received  by  NMFS  on 
December  15, 1998.  The  petitioner 


requested  that  NMFS  list  summer 
steeihead  trout  in  the  Middle  Fork  of  the 
Eel  River,  California,  as  endangered  on 
an  emergency  basis,  and  also  designate 
critical  habitat  for  that  population  under 
the  ESA. 

Previous  Federal  ESA  Actions  Related 
to  West  Coast  Steeihead 

On  May  20, 1993,  NMFS  announced 
its  intent  to  conduct  a  status  review  to 
identify  all  coastal  steeihead 
Evolutionarily  Significant  Units  (ESUs) 
within  California,  Oregon,  and 
Washington  and  to  determine  whether 
any  identified  ESUs  warranted  Usting 
imder  the  ESA.  Subsequently,  on 
February  16, 1994,  NMFS  received  a 
petition  from  the  Oregon  Natural 
Resources  Coimcil  and  15  co-petitioners 
to  list  all  steeihead  (or  specific  ESUs, 
races,  or  stocks)  within  the  states  of 
California,  Oregon,  Washington,  and 
Idaho.  In  response  to  this  petition, 
NMFS  announced  the  expansion  of  its 
status  review  to  include  inland 
steeihead  populations  occurring  in 
eastern  Washington  and  Oregon  and  the 
State  of  Idaho  (59  FR  27527,  May  27, 
1994). 

hi  August  1996,  NMFS  published  the 
results  of  its  status  review  for  west  coast 
steeihead  (Busby  et  al.,  1996;  NOAA 
Technical  Memorandum  NMFS- 
NWFSC-27).  Based  on  a  review  of  the 
available  information  on  steeihead 
genetics,  phylogeny  and  life  history,  and 
environmental  features  that  may  affect 
steeihead,  NMFS  identified  a  total  of  15 
ESUs  of  west  coast  steeihead,  including 
12  ESUs  for  the  coastal  form  and  3  for 
the  inland  form.  One  of  the  coastal 
ESUs,  the  Northern  California  coast 
steeihead  ESU,  includes  the  summer 
steeihead  population  in  the  Middle  Fork 
Eel  River  which  is  the  subjedt  of  the 
petitioned  action. 

On  August  9, 1996,  NMFS  published 
a  proposed  rule  to  list  10  of  these 
steeihead  ESUs  as  threatened  or 
endangered  imder  the  ESA  and  solicited 
comments  on  the  proposal  (61  FR 
41541,  August  9, 1996).  In  the  proposed 
rule,  NMFS  determined  that  the 
Northern  California  coast  ESU,  which 
includes  all  summer-  and  winter-run 
steeihead  populations  from  Redwood 
Creek  in  Humboldt  Coimty  through  the 
Gualala  River,  inclusive,  warranted 
Usting  as  a  threatened  species. 

On  August  18, 1997,  NMFS  published 
a  final  nJe  listing  five  steeihead  ESUs 
as  threatened  or  endangered  imder  the 
ESA  (62  FR  43937).  In  a  separate 
dociunent  also  published  on  August  18, 
1997,  NMFS  determined  that  substantial 
scientific  disagreement  remained  for 
five  proposed  steeihead  ESUs,  including 
the  Northern  California  coast  steeihead 
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ESU  (62  PR  43974.  August  18, 1997).  In 
accordance  with  section  4(b){6)(B)(i)  of 
the  ESA,  NMFS  deferred  its  decision  on 
these  five  remaining  steelhead  ESUs  for 
6  months,  until  February  9, 1998,  for  the 
purpose  of  soliciting  and  analyzing 
additional  data.  By  court  order.  NMFS' 
deadline  for  issuing  final 
determinations  on  these  five  remaining 
steelhead  ESUs  was  extended  to  March 
13, 1998. 

During  the  6-month  period  of  deferral, 
NMFS  received  new  scientific 
information  concerning  the  status  of  the 
proposed  ESUs.  This  new  information 
was  considered  by  NMFS'  Biological 
Review  Team  (BRT)  and  incorporated 
into  an  updated  status  review  that 
analyzed  and  summarized  the  new 
information  [Memorandum  to  William 
Stelle  and  William  Hogarth  irom  M. 
Schiewe,  December  18,  1997,  Status  of 
Deferred  and  Candidate  ESUs  of  West 
Coast  Steelhead].  In  the  update,  NMFS 
re-examined  and  addressed  several 
issues  relating  to  ESU  definitions  and 
risk  assessment  for  the  deferred  ESUs, 
which  included  the  Northern  California 
coast  steelhead  ESU.  In  addition  to 
other  issues,  the  re-examination 
included  the  issue  of  including  both 
siommer  and  winter  steelhead 
populations  in  the  same  ESU.  Also 
during  this  period,  NMFS  assessed  the 
status  of  existing  hatchery  stocks  to 
determine  their  ESU  status 
[Memorandum  to  William  Stelle  and 
William  Hogarth  from  Michael  Schiewe, 
January  13, 1998,  Status  Review  Update 
for  Deferred  ESUs  of  West  Coast 
Steelhead:  Hatchery  Populations]. 
Copies  of  these  memoranda  are 
available  upon  request  (see  ADDRESSES). 
On  March  19, 1998,  NMFS  published 
a  final  rule  to  list  the  previously 
deferred  LoVver  Columbia  River  and 
Central  Valley  steelhead  ESUs  as 
threatened  species  (63  FR  13347).  In  the 
same  document,  NMFS  determined  that 
the  three  other  deferred  steelhead  ESUs. 
which  included  the  Oregon  Coast, 
Klamath  Mountains  Province  (KMP), 
and  Northern  California  coast  ESUs,  did 
not  warrant  listing,  based  on  the  best 
available  scientific  information  and  a 
review  of  conservation  efforts  being 
made.  However,  NMFS  indicated  that' it 
remained  concerned  about  the  status  of 
steelhead  troiit  in  these  three  ESUs,  and, 
therefore,  classified  them  as  candidate 
species.  In  addition,  NMFS  committed 
to  re-evaluate  the  status  of  these  three 
ESUs  within  4  years  to  determine 
whether  listing  was  warranted  at  that 
time. 

Analysis  of  Petition 

The  petitioner  requested  that  NMFS 
list  simimer  steelhead  trout  in  the 


Middle  Fork  of  the  Eel  River,  California, 
as  endangered  on  an  emergency  basis 
and  also  designate  critical  habitat  for 
that  population  under  the  ESA.  In 
support  of  the  petition,  the  petitioner 
submitted  various  dociunents  and 
information  to  NMFS.  The  petitioner 
requested  that  the  population  be  listed 
on  an  emergency  basis  due  to  a  large 
landslide  that  was  identified  as  severely 
impacting  the  ability  of  the  population 
to  reproduce,  as  well  as  habitat 
degradation  from  historic  and 
continuing  land  use  activities  (i.e. 
agriculture  and  associated  activities) 
occurring  in  the  basin.  The  petitioner 
also  cited  continuing  low  returns  of 
adults,  severe  poaching,  and  genetic 
differences  between  summer  and  winter 
steelhead  trout  as  additional  reasons  to 
list  this  population. 

As  noted  in  the  preceding  section  of 
this  document,  NMFS  has  previously 
identified  a  coastal  steelhead  ESU  (i.e. 
the  Northern  California  coast  steelhead 
ESU)  which  includes  the  Middle  Fork 
Eel  River  summer  steelhead  population 
(Busby  et  al.,  1996;  61  FR  41541,  August 
9. 1996;  and  63  FR  13347.  March  19, 
1998).  NMFS  used  its  existing  policies 
on  how  it  would  define  "species"  or 
"distinct  population  segments"  imder 
the  ESA  in  reaching  its  determination 
that  the  Northern  California  coast 
steelhead  ESU  was  the  proper 
population  unit  to  consider  for  listing 
imder  the  ESA.  These  policies  include 
NMFS'  original  November  20,  1991, 
policy  describing  how  it  would  apply 
the  ESA  definition  of  "species"  to 
anadromous  salmonid  species  (56  FR 
58612),  and  a  more  recent  joint  NMFS 
and  Fish  and  Wildlife  Service  policy 
regarding  the  definition  of  "distinct 
population  segments"  (61  FR  4722, 
February  7, 1996). 

Under  these  policies.  NMFS  considers 
one  or  more  natuirally  reproducing 
salmonid  populations  to  be  distinct,  and 
therefore,  a  "species"  imder  the  ESA.  if 
they  represent  an  ESU  of  the  biological 
species.  To  be  considered  an  ESU.  a 
population  must  satisfy  two  criteria:  (1) 
It  must  be  reproductively  isolated  from 
other  population  imits  of  the  same 
species,  and  (2)  it  must  represent  an 
important  component  in  the 
evolutionary  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  need  not  be  absolute  but  must 
have  been  strong  enough  to  permit 
evolutionarily  important  differences  to 
occur  in  different  population  units.  The 
second  criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological  or  genetic  diversity  of  the 
species  as  a  whole.  Guidance  on 
applying  this  policy  is  contained  in  a 
NOAA  Technical  Memorandum  entitled 


"Definition  of  'Species'  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Salmon"  (Waples.  1991).  Copies 
of  the  policies  and  the  Technical 
Memorandum  are  available  upon 
request  (see  ADDRESSES). 

The  Northern  California  coast 
steelhead  ESU.  which  includes  the 
Middle  Fork  Eel  River  summer 
steelhead  population. 'is  comprised  of 
all  steelhead  populations  that  occupy 
coastal  river  basins  ranging  from 
Redwood  Creek  in  Humboldt  County  to 
the  Gualala  River,  inclusive.  Dominant 
vegetation  along  the  coast  is  redwood 
forest,  while  some  interior  basins  are 
much  drier  than  surrounding  areas  and 
are  characterized  by  many  endemic 
species.  This  area  includes  the  extreme 
southern  end  of  the  contiguous  portion 
of  the  Coast  Range  Ecoregion 
(Omemick,  1987).  Elevated  stream 
temperatiires  are  a  factor  in  some  of  the 
larger  river  basins  (greater  than  20°  C), 
but  not  to  the  extent  that  they  are  in 
river  basins  farther  south.  Precipitation 
is  generally  higher  in  this  geographic 
area  than  in  regions  to  the  south, 
averaging  100  to  200  centimeters  of 
rainfall  annually  (Donley  et  al.,  1979). 
With  the  exception  of  major  river  basins 
such  as  the  Eel.  most  rivers  in  this 
region  have  peak  flows  of  short 
duration.  Strong  and  consistent  coastal 
upwelling  begins  at  about  Cape  Blanco 
and  continues  south  into  central 
California,  resulting  in  a  relatively 
productive  near-shore  marine 
environment. 

The  Northern  California  coast  ESU 
includes  both  winter  and  summer 
steelhead  populations,  including  the 
Middle  Fork  Eel  River  siunmer 
steelhead  population,  which  is 
presently  considered  to  be  the 
southernmost  population  of  summer 
steelhead.  Half-pounder  juveniles  also 
occur  in  this  ESU,  specifically  in  the 
Mad  and  Eel  Rivers.  Snyder  (1925)  first 
described  the  half-pounder  from  the  Eel 
River;  however,  Cramer  et  al.  (1995) 
suggested  that  adults  with  the  half- 
pounder  juvenile  life  history  may  not 
spawn  south  of  the  Klamath  River 
Basin.  As  with  the  Rogue  and  Klamath 
Rivers,  some  of  the  larger  rivers  in  this 
area  have  migrating  steelhead  year- 
round,  and  seasonal  runs  have  been 
named.  River  entry  ranges  from  August 
through  June  and  spawning  from 
December  through  April,  with  peak 
spawning  in  January  in  the  larger  basins 
and  late  February  and  March  in  the 
smaller  coastal  basins. 

The  petitioner  cited  genetic 
differences  between  summer  and  winter 
run  steelhead  as  a  key  factor  for 
requesting  that  NMFS  fist  the  Middle 
Fork  Eel  River  sununer  steelhead 
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population.  While  NMFS  considers  both 
life  history  forms  of  steelhead  (winter 
and  summer)  to  be  important 
components  of  diversity  within  the 
species  and  individual  ESUs,  the  best 
and  most  recently  available  genetic  data 
reinforces  previous  conclusion  ^  that 
within  a  given  geographic  area,  summer 
and  winter  steelhead  typically  are  more 
genetically  similar  to  one  another  than 
either  is  to  populations  with  similar  run 
timing  in  diffierent  geographic  areas  or 
ESUs  (Busby  et  al,  1996;  Memorandum 
from  M.  Schiewe  dated  December  18, 
1997,  Status  of  Deferred  and  Candidate 
ESUs  of  West  Coast  Steelhead).  These 
genetic  relationships  suggest  that  an 
ESU  which  included  only  summer-run 
populations  (or  conversely  only  winter- 
run  populations)  firom  different 
geographic  areas  would  be  an 
inappropriate  population  unit  to 
consider  for  listing.  The  only 
biologically  meaningful  way  to  have 
sununer  and  winter  Steelhead 
populations  in  separate  ESUs  would  be 
to  have  a  very  large  number  of  very 
small  ESUs,  most  consisting  of  just  one 
or  a  very  few  populations.  This  would 
be  inconsistent  with  the  conservative 
approach  NMFS  has  taken  in  defining 
ESUs  (i.e.  distinct  population  segments) 
for  other  anadromous  Pacific  salmonids. 
Taking  these  factors  into  consideration, 
NMFS  has  previously  determined  that 
siunmer  and  winter  steelhead  should  be 
considered  part  of  the  same  ESU  in 
geographic  areas  where  they  co-occur 
(Busby  et  al.,  1996;  61  FR  41541,  August 
9, 1996;  and  63  FR  13347,  March  19, 
1998),  including  the  Northern  California 
coast  steelhead  ESU. 


NMFS  agrees  with  the  petitioner  that 
many  factors,  past  and  present,  have 
contributed  to  the  decline  of  steelhead 
in  the  Northern  California  coast  ESU 
and  elsewhere  on  the  west  coast.  NMFS 
also  recognizes  that  natiiral 
environmental  fluctuations  have  likely 
played  a  role  in  the  species'  recent 
declines.  For  listed  or  candidate 
steelhead  trout  ESUs,  the  present 
condition  of  the  population  is  a  result 
of  long-standing,  human-induced 
conditions  (i.e.,  harvest,  habitat 
degradation,  and  artificial  propagation] 
that  serve  to  exacerbate  the  negative 
effects  of  adverse  environmental 
conditions  (i.e.,  drought  and  poor  ocean 
conditions).  These  human-induced 
impacts  have  likely  reduced  the  species' 
resiliency  to  such  natural  factors  for 
decline  as  drought  and  poor  ocean 
conditions  (NMFS,  1996).  Relative  to 
west  coast  steelhead,  NMFS  has 
prepared  a  supporting  document  that 
ad(h«sses  the  factors  leading  to  the 
decline  of  this  species  entitled  "Factors 
for  Decline:  A  Supplement  to  the  Notice 
of  Determination  for  West  Coast 
Steelhead"  (NMFS,  1996).  This  report, 
which  is  available  upon  request  (see 
ADDRESSES),  concludes  that  all  of  the 
factors  identified  in  section  4(a)(1)  of 
the  ESA  have  played  a  role  in  the 
decline  of  the  species.  The  report 
identifies  destruction  and  modification 
of  habitat,  overutilization  for 
recreational  purposes,  and  natural  and 
human-made  factors  as  being  the 
primary  reasons  for  the  decline  of  west 
coast  steelhead. 


Determination 

NMFS  previously  reviewed  the 
information  submitted  by  the  petitioner 
and  has  published  its  findings  in  a  west 
coast  status  review  for  steelhead  trout 
and  subsequent  Federal  Register 
docimients  (see  "Previous  Federal  ESA 
Actions  Related  to  West  Coast 
Steelhead").  NMFS  believes  that 
information  contained  in  its  status 
review  (Busby  et  al.,  1996)  and  other 
reports  (NMFS,  1996;  and  NMFS, 
1996b)  for  west  coast  steelhead,  together 
with  more  recent  information  obtained 
in  response  to  the  proposed  and  final 
rules  (see  "Previous  Federal  ESA 
Actions  Related  to  West  Coast 
Steelhead"),  represent  the  best  scientific 
information  presently  available  for 
northern  California  coast  steelhead, 
NMFS  has  conducted  an  exhaustive 
review  of  all  available  information 
relevant  to  the  status  of  this  species. 
NMFS  has  also  solicited  information 
and  opinion  from  all  interested  parties, 
including  peer  reviewers. 

NMFS  has  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
available  literature  and  information. 
Based  on  this  review,  NMFS  finds  that 
the  petitioned  action  does  not  present 
substantial  new  information  indicating 
that  listing  summer  steelhead  in  the 
Middle  Fork  Eel  River,  California,  may 
be  warranted. 

Authority:  16  U.S.C.  1531  et  seq. 

Dated:  May  10, 1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-12271  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  TB-99-05] 

Burley  Tobacco  Advisory  Committee; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
conunittee  meeting: 

Name:  Burley  Tobacco  Advisory 
Committee. 

Date:  June  10, 1999. 

Time:  9:00  a.m. 

Place:  Campbell  House  Inn,  South  Colonial 
Hall,  1375  Harrodsburg  Road,  Lexington. 
Kenhicky  40504. 

Purpose:  To  elect  officers,  recommend 
opening  dates,  discuss  selling  schedules, 
review  the  1999  policies  and  procedures,  and 
other  related  matters  for  the  1999  burley 
tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Conunittee  at  the  meeting  should  contact 
John  P.  Duncan  m,  Deputy  Administrator. 
Tobacco  Programs,  AMS.  U.S.  Department  of 
Agriculture,  Room  502  Annex  Building,  P.O. 
Box  96456.  Washington.  D.C.  20090-6456. 
(202)  205-0567.  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at.  or  after  the  meeting.  If 
you  need  any  accommodations  to  participate 
in  the  meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  May  26, 1999, 
and  inform  us  of  yoiu'  needs. 

Dated:  May  10. 1999. 
John  P.  Duncan  m, 

Deputy  Administrator,  Tobacco  Programs. 
[FR  Doc.  99-12237  Filed  5-13-99;  8:45  am] 

BtLLING  CO06  3410-02-l> 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

Center  for  Nutrition  Policy  and 
Promotion 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Disease  Prevention  and 
Healtti  Promotion 

Dietary  Guidelines  Advisory 
Committee:  Meeting  Notice 

agencies:  U.S.  Department  of 
Agriculture  and  U.S.  Department  of 
Health  and  Human  Services. 
action:  Dietary  Guidelines  Advisory 
Committee:  Notice  of  the  third  meeting, 
and  opportunity  to  provide  written 
comments. 

summary:  The  Department  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (HHS)  (a) 
provide  notice  of  the  third  meeting  of 
the  Committee,  and  (b)  solicit  written 
comments. 

DATES:  (1)  The  Committee  will  meet  on 
June  16  to  18, 1999,  from  9:00  a.m.  to 
5:30  p.m.  on  the  first  day,  from  9:00  a.m. 
to  3:00  p.m.  on  the  second  day,  and 
fit)m  9:00  a.m  to  4:00  p.m.  on  the  third 
day.  (2)  Written  comments  on  the 
guidelines  may  be  submitted  by  5  p.m. 
e.d.t.  on  June  2, 1999,  to  ensure 
transmission  to  the  Committee  prior  to 
this  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanthy  Bowman,  Ph.D..  USDA, 
Agriculttual  Research  Service,  Nutrient 
Data  Laboratory,  4700  River  Road,  Unit 
89,  Riverdale,  MD  20737,  (301)  734- 
5640;  Carole  Davis,  M.S.,  R.D.,  USDA 
Center  for  Nutrition  Policy  and 
Promotion,  1120  20th  St.,  NW,  Suite  200 
North  Lobby,  Washington,  DC  20036, 
(202)  418-2312;  or  Kathryn  McMuiry, 
M.S.  or  Linda  Meyers,  Ph.D.,  HHS, 
Office  of  Disease  Prevention  and  Health 
Promotion,  Office  of  Public  Health  and 
Science,  Room  738-G,  200 
Independence  Ave.,  SW,  Washington, 
DC  20201,  (202)  205-4872. 
SUPPLEMENTARY  INFORMATION: 

Dietary  Guidelines  Advisory  Committee 

The  eleven-member  Committee 
appointed  by  the  Secretaries  of  the  two 
Departments  is  chaired  by  Ciitberto 
Garza,  M.D.,  Ph.D.,  Cornell  University, 
Ithaca,  New  York.  Other  members  are 


Richard  J.  Deckelbaum,  M.D.,  Columbia 
University,  New  York,  New  York; 
Johanna  T.  Dvkryer,  D.Sc,  R.D.,  Tufts 
University,  Boston,  Massachusetts;  Scott 
M.  Grundy,  M.D.,  Ph.D.,  University  of 
Texas,  Dallas,  Texas;  Rachel  K.  Johnson, 
Ph.D.,  R.D.,  University  of  Vermont, 
Burlington,  Vermont;  Shirikl  K. 
Kumanyika.  Ph.D.,  M.P.H..  R.D., 
University  of  Illinois  at  Chicago, 
Chicago,  Illinois;  Alice  H.  Llchtensteln, 
D.Sc,  Tufls  University,  Boston, 
Massachusetts;  Suzanne  P.  Murphy, 
Ph.D.,  R.D.,  University  of  Hawaii, 
Honolulu,  Hawaii;  Meir  J.  Stampfer, 
M.D.,  Dr.P.H..  Harvard  School  of  Public 
Health,  Boston,  Massachusetts;  Lesley 
Pels  Tinker,  Ph.D.,  R.D.,  University  of 
Washington,  Seattle,  Washington;  and 
Roland  L.  Weinsier,^4.D.,  Dr.P.H., 
University  of  Alabama  at  Birmingham, 
Birmingham,  Alabama. 

Announcement  of  Meeting 

The  Committee's  third  meeting  will 
be  June  16-18, 1999  fi-om  9:00  a.m.  to 
5:30  p.m.  on  the  first  day,  fi-om  9:00  a.m. 
to  3:00  p.m.  on  the  second  day,  and 
fi-om  9:00  a.m  to  4:00  p.m.  on  the  third 
day.  The  meeting  is  open  to  the  public. 
However,  space  is  limited  for  all 
sessions.  Please  call  Shanthy  Bowman 
at  (301)  734-5640  by  5:00  p.m.  e.d.t. 
Jtme  2, 1999,  should  you  require  a  sign 
language  interpreter. 

Location  of  Meeting 

The  meeting  will  be  held  at  the 
Waugh  Auditorium  located  on  the  third 
floor  of  USDA's  Economic  Research 
Service,  1800  M  Street  NW,  Washington 
DC,  one  block  fitim  Farragut  North 
metro  station  and  three  blocks  from  the 
Farragut  West  metro  station.  Parking  is 
available  at  local  garages.  Entry  to  the 
building  is  through  the  South  Lobby 
Tower.  The  agenda  will  include  (a) 
presentations  from  invited  experts,  (b) 
discussion  of  drafts  prepared  by 
members,  and  (c)  fonniUatlon  of  plans 
for  future  work  of  the  Committee. 

Written  Comment 

By  this  notice,  the  Committee  is 
soliciting  submission  of  written 
comments,  views,  information  and  data 
pertinent  to  review  of  the  Dietary 
Guidelines  for  Americans.  Written 
comments  will  be  accepted  throughout 
the  process.  To  be  considered  for  the 
third  meeting,  comments  should  be 
submitted  by  5:00  p.m.  e.d.t.  June  2, 
1999.  Comments  should  be  sent  to 
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Shanthy  Bowman  Ph.D.,  at  Department 
of  Agriculture,  Agricultural  Research 
Service,  Nutrient  Data  Laboratory,  4700 
River  Road,  Unit  89,  Riverdale,  MD 
20737. 

Dated:  May  10, 1999. 
Edward  Knipling, 

Associate  Administrator,  Agricultural 
Research  Service,  Department  of  Agriculture. 
Rajen  Anand, 

Executive  Director,  Center  for  Nutrition  Policy 
and  Promotion,  Department  of  Agriculture. 
Linda  Me3rers, 

Acting  Director,  Office  of  Disease  Prevention 
and  Health  Promotion,  U.S.  Department  of 
Health  and  Human  Services. 
(FR  Doc.  99-12201  Filed  5-13-99;  8:45  am) 
BILUNG  CODE  3410-03-P 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Range  Standards  and  Guidelines  To 
Amend  the  l^nd  and  Resource 
■Management  Plans  of  the  Eldorado 
and  Tahoe  National  Forests,  California 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  Eldorado 
and  Tahote  National  Forests,  are 
preparing  an  environmental  impact 
statement  (EIS)  for  amendments  to  each 
Forest's  Land  and  Resource 
Management  Plan  (LRMP).  The 
amendments  will  modify  existing  LRMP 
grazing  standards  and  guidelines  for 
management,  with  the  objective  to 
maintain  and  improve  rangeland 
ecosystems  on  both  Forests.  The  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  Wednesday,  August 
13, 1997  (62  FR  43312-43314).  The 
Notice  annoimced  that  a  draft 
environmental  impact  statement  (draft 
EIS)  would  be  available  for  review  in 
November  1997.  The  draft  EIS  is  now 
expected  to  be  available  by  June  1999, 
and  a  final  EIS  should  be  available  by 
November  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Susan  A.  Rodman, 
ID  Team  Leader,  Land  Management 
Planning,  Eldoiado  National  Forest,  100 
Fomi  Road,  Placerville,  CA  95667,  or  at 
(530) 621-5298. 


Dated:  May  4, 1999. 

Gary  A.  Bilyeu, 

Acting  Forest  Supervisor,  Eldorado  National 
Forest. 

[FR  Doc.  99-12125  Filed  5-13-99;  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Reopening  of  invitation  for 
Nominations  to  ttie  Advisory 
Committee  on  Agriculture  Statistics 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Solicitation  of  nominations  for 
Advisory  Committee  on  Agricultiu-e 
Statistics  Membership. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  this  notice  annoimces  the 
reopening  of  the  period  for  an  invitation 
from  the  Office  of  the  Secretary  of 
Agriculture  for  nominations  to  the 
Advisory  Committee  on  Agriculture 
Statistics.  The  April  6, 1999,  Federal 
Register  Notice  (Volmne  64,  Ninnber  65) 
stated  that  nominations-must  be 
received  by  May  6, 1999,  for  nominees 
to  be  assured  of  consideration.  This 
Notice  extends  the  date  that 
nominations  must  be  received  to  May 
28,  1999. 

There  were  several  typographical 
errors  in  the  April  6, 1999,  Federal 
Register  Notice.  The  following  are 
sentences  that  should  be  corrected: 
Under  SUMMARY,  paragraph  6;  change 
"the  first  Advisory  Committed  on 
Agriculture  selection  process,  will 
service  a  l-year  term"  to  "the  first 
Advisory  Committee  on  Agricultiire 
selection  process,  will  serve  a  1-year 
term."  Also,  in  the  same  paragraph 
change  "Chairperson  of  the  Committed" 
to  "Chairperson  of  the  Committee." 
Under  NOMINATIONS,  ADDITIONAL 
INFORMATION,  OR  COMMENTS, 
paragraph  1,  change  "e-mailed  directly 
from  the  Internet  side"  to  "e-mailed 
directly  from  the  Internet  site." 

Signed  at  Washington,  D.C.,  May  7, 1999. 
Donald  M.  Bay, 

Administrator,  National  Agricultural 

Statistics  Service. 

[FR  Doc.  99-12202  Filed  5-13-99;  8:45  am] 

BtLUNG  CODE  3410-2(M> 


COIMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Piurhase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  emplojring  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  14, 1999. 
ADDRESSES:  Committee  for  Piuchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On    . 
November  30, 1998,  February  12  and 
March  5, 1999,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(63  FR  65746,  64  FR  7166  and  10620) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
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service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cushion,  Seat  Back 

2540-00-737-3311 
Cover,  Folding  Cot 

7105-00-935-1845 
Badge,  Qualification 

8455-01-113-0066 

Service 

Base  Supply  Center,  Fort  Lewis,  Washington  . 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  99-12253  Filed  5-13-99;  8:45  ami 

BILUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  14, 1999. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.  If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  conmiodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  Furniture 

7110-00-194-1613 

7110-00-281-5689 

7195-00-242-3503 

7110-00-151-6485 

7110-00-177-4901 

7110-00-177-4902 
NPA:  AFH  Enterprises,  Inc.,  Phoenix, 

Arizona 
Computer  Screen  (CRT)  Wipes 

7930-01-454-1138 
Phone  Wipes,  Sanitary 

7930-01-454-1139 
Hand  Cleaner,  Heavy  Duty  Wipes 

8520-01-454-1144 
NPA:  Winston-Salem  Industries  for  the 
Blind,  Winston-Salem,  North  Carolina 

Services 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  Lincoln,  Rhode 
Island 

NPA:  Greater  Providence  Chapter,  Rhode 
Island  Association  for  Retarded  Citizens, 
North  Providence,  Rhode  Island 

Administrative  Services 

Air  Force  Personnel  Center,  Randolph  Air 

Force  Base,  Texas 
NPA:  Goodwill  Industries  of  San  Antonio, 

San  Antonio,  Texas 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  99-12254  Filed  5-13-99;  8:45  am] 

BlUmG  CODE  6353-01-U 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  CommittBe 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjourn  at  1  p.m.  on  Thursday,  June  3, 
1999,  at  the  Crowne  Plaza  Hotel,  Ten 
South  Wabash,  Chicago,  Illinois  60603. 
The  purpose  of  the  meeting  is  to  hold 
a  press  conference  to  release  the 
Committees's  reports,  (1)  Police 
Protection  of  the  African  American 
Commimity  in  Chicago:  An  Update,  and 
(2)  Civil  Rights  Issues  Facing  the  Blind 
and  Visually  Impaired  in  Illinois.  Also, 
the  Committee  will  discuss  current 
events  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joseph 
Mathewson,  312-360-1110,  or 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-6362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  4. 1999. 
Carol-Lee  Hurley, 

Chief,  Regiona]  Programs  Coordination  Unit. 
[FR  Doc.  99-12182  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
Service  Annual  Survey 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  die 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  13, 1999. 
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ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  hfW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ruth  Bramblett,  Biu^au  of 
the  Census,  Room  2775-FOB  3, 
Washington,  DC  20233-6500,  (301)  457- 
2766. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  services  annual  program  consists 
of  three  separate  siuveys:  the  Service 
Annual  Survey  (SAS),  0MB  No.  0607- 
0422;  the  Transportation  Annual  Siurey 
(TAS),  0MB  No.  0607-0798;  and  the 
Annual  Survey  of  Communication 
Services  (ASCS),  0MB  No.  0607-0706. 

SAS  provides,  for  selected  personal, 
business,  entertainment,  health,  social 
and  other  professional  industries,  total 
receipt  estimates  for  taxable  firms  and 
total  revenue  and  expense  estimates  for 
tax-exempt  firms.  TAS  and  ASCS 
provide  total  revenue  and  total  expense 
estimates  for  trucking  and  warehousing; 
and  telephone,  broadcasting,  cable 
television  and  other  communication 
services,  respectively.  These  data  are 
needed  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  governmental  agencies.  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by.  Tide  13,  United 
States  Code.  These  surveys  provide 
continuing  and  timely  national 
statistical  data  for  the  period  between 
economic  censuses. 

The  Bureau  of  Economic  Analysis 
(BEA),  the  primary  Federal  user  of  our 
annual  program  statistics,  uses  the 
information  in  developing  the  national 
income  and  product  accoimts, 
compiling  benchmark  and  annual  input- 
output  tables,  and  computing  gross 
domestic  product  (GDP)  by  industry. 
Agencies  of  the  U.S.  Department  of 
Transportation  (DOT)  use  the  data  for 
policy  development  and  program 
management  and  evaluation.  The 
Bureau  of  Labor  Statistics  (BLS)  uses  the 
data  as  inputs  to  its  Producer  Price 
Indexes  and  in  developing  productivity 
measurements.  The  Health  Care 


Financing  Administration  (HCFA)  uses 
the  data  for  the  development  for  the 
National  Health  Expenditure  Accounts. 
The  Federal  Communication 
Commission  (FCC)  uses  the  data  as  a 
means  for  assessing  FCC  policy.  The 
Census  Bureau  uses  the  data  to  provide 
new  insight  into  changing  structural  and 
cost  conditions  that  will  impact  the 
planning  and  design  of  futiu«  economic 
census  questionnaires.  Private  industry 
also  uses  the  data  as  a  tool  for  marketing 
analysis. 

Data  are  collected  from  all  of  the 
largest  firms  and  from  a  sample  of 
small-  and  mediiun-sized  businesses 
selected  using  a  stratified  sampling 
procedure.  The  samples  are  reselected 
periodically,  generally  at  5-year 
intervals.  The  largest  firms  continue  to 
be  canvassed  when  the  sample  is  re- 
drawn, while  nearly  all  of  the  small- 
and  medium-sized  firms  fiom  the  prior 
sample  are  replaced.  We  collect  these 
data  by  using  a  mail-out/mail-back 
survey  questionnaire. 

The  services  annual  program 
currentiy  publishes  estimates  on  a 
Standard  Industrial  Classification  (SIC) 
basis.  Beginning  with  survey  year  1999, 
we  wall  publish  using  the  North 
American  Industry  Classification 
System  (NAICS).  The  structure  of 
NAICS  was  developed  in  a  series  of 
meetings  among  the  United  States, 
Canada,  and  Mexico  in  the  early  to  mid- 
1990's.  Due  to  the  rapid  changes  in  both 
the  U.S.  and  the  world  economies, 
NAICS  was  constructed  on  a 
production-oriented,  or  supply  based, 
conceptual  firamework.  The  system 
provides  an  updated  way  to  classify 
new  and  emerging  industries. 

Due  to  the  many  changes  caused  by 
NAICS,  the  vehicles  for  which  we  will 
collect  this  information  will  change. 
The  three  separate  surveys  will  be 
replaced  with  sectoral  coverage  under 
the  SAS.  This  revision  to  SAS  will 
incorporate  the  TAS  and  ASCS  surveys, 
and  increase  industry  coverage. 
Whereas  before,  a  single  report  was 
produced  for  each  of  the  three  surveys, 
now  this  program  vtrill  produce  multiple 
data  products. 

Oiu'  goal  in  NAICS  is  to  maximize 
industry  coverage  with  our  available 
resources.  The  SAS  will  provide  dollar 
volume  estimates  for  specific  industries 
in  the  following  NAICS  sectors: 

•  Transportation  and  Warehousing. 
(48-49). 


•  Information  (51). 

•  Finance  and  Insurance  (52). 

•  Real  Estate  and  Rental  and  Leasing 
(53). 

•  Professional,  Scientific,  and 
Technical  Services  (54). 

•  Administrative  and  Support,  Waste 
Management  and  Remediation  Services 
(56). 

•  Educational  Services  (61). 

•  Health  Care  and  Social  Assistance 
(62).  ■ 

•  Arts,  Entwtainment  and  Recreation 
(71). 

•  Other  Swvices  (81). 

Changes  From  an  SIC  to  a  NAICS  Basis 

Conversion  from  the  SIC  to  a  NAICS 
basis  will  dramatically  aff^ect  the  data 
collection  program.  The  most  significant 
changes  are: 

•  There  will  be  an  additional  149  new 
and  emerging  industries  added  to  the 
SAS,  includkig  Air  Couriers, 
Publishing,  Sound  Recording,  Waste 
Management  and  Remediation  Services, 
and  selected  Financial  Services. 

•  An  Information  sector  is  created.  It 
brings  together  industries  that  produce, 
manipulate  and  distribute  information 
and  cultural  products;  those  that 
provide  the  means  to  transmit  or 
distribute  these  products;  and  those  that 
process  data  or  communications. 
Included  in  this  sector  are 
telecommimications  and  broadcasting; 
motion  pictures  and  soimd  recording; 
information  and  data  processing 
services;  and  publishers,  incluc&ng 
newspaper,  book,  and  periodical 
publishing  previously  covered  in  our 
Manufacturing  program. 

•  Hotels,  Motels,  Lodging  and 
Boarding  Houses  will  now  be  a  part  of 
the  Accommodations  and  Food  Services 
sector  (72),  and  surveyed  along  with  the 
Retail  Sector  in  other  programs. 

•  Non-employers  will  be  included  for 
all  sectors. 

•  Use  of  administrative  receipts  data 
in  lieu  of  surveying  small  single 
establishment  employer  businesses  and 
for  all  nonemployers. 

•  With  the  implementation  of  NAICS, 
we  are  expanding  the  number  of  form 
types.  We  have  developed  these  forms 
to  be  more  tailored  to  the  industries 
surveyed.  The  report  numbering  system 
will  change  as  follows  as  a  result  of  this 
migration: 


Old 

New 

Description 

B-514,  B-615  

B-514,  B-515  

B-524,  B-525  

MA-IOOO(L)  

SA-484 
SA-492 
SA^93 
SA-511 

Transportation  and  Warehousing. 
Couriers  and  Messengers. 
Warehousing  and  Storage. 
Newspaper  Publishers. 
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Otd 


MA-IOOO(L)  

MA-IOOO(L)  

MA-1000(L)  

MA-IOOO(L)  

MA-IOOO(L)  

B-500T3  

B-500T  

B-518.  B-619  ... 
B-520.  B-521  ... 
B-516,  B-517  ... 

B-500T3  

B-500M  

B-500T3  

N/A  , 

N/A  

B-500T  

B-500M  

B-500T3  

B-500T,  B-500M 

D^SOOM  

B-500M3 

B-500M3 

B-500M3 

B-500M3 

B-500M3 

B-500M3 

B-500M3 

B-500M  

&-500T  ....^ 

B-500M  

a~~oOwA  

B-500M  

B-500M1  

B-500M  

B-500M,  &-500T 

B-500T  

B-500T  

B-500T  

B-500T  

B-500M 


New 


SA-511 

SA-511 

SA-511 

SA-511 

SA-511 

SA-511 

SA-512 

SA-513 

SA-513 

SA-513 

SA-514 

SA-514 

SA-514 

SA-523 

SA-524 

SAr-532 

SA-541 

SA-541 

SA-560 

SA-610 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-621 

SA-622 

SA-623 

SA-624 

SA-711 

SA-712 

SA-713 

SA-811 

SA-812 

SA-813 


Description 


Periodical  Publishers. 

Book  Publishers. 

Database  and  Directory  Publishers. 

Greeting  Cards. 

All  Other  Publishers. 

Software  Publishers. 

Motion  Picture  and  Sound  Recording  Industries. 

Radio  and  Television  Broadcasting. 

Cable  Distribution  and  Program  Distribution. 

Telecommunications. 

Infomiation  Services. 

Libraries  and  Archives. 

On-Line  Information  Services. 

Securities,  Commodity  Contracts,  and  Other  Financial  Investments  and  Related  Activities. 

Insurance  Carriers  and  Related  Activities. 

Rental  and  Leasing  Sen/ices. 

Professional,  Scientific,  and  Technical  Services. 

Computer  Systems  Design  and  Related  Services. 

Administrative  and  Support  Waste  Management  and  Remediation  Services. 

Educational  Services. 

Offices  of  Physicians. 

Offices  of  Dentists. 

Offices  of  Chiropractors. 

Offices  of  Optometrists. 

Offices  of  Mental  Health  Practitioners. 

Offices  of  Physical,  Occupational  and  Speech  Therapists  and  Audiologists. 

Offices  of  Health  Practitioners. 

Outpatient  Care  Centers. 

Medical  Laboratories. 

Home  Health  Care  Services. 

Other  Ambulatory  Health  Care  Services. 

Hospitals. 

Nursing  and  Residential  Care  Facilities. 

Social  Assistance. 

Performing  Arts  and  Related  Industries. 

Spectator  Sports. 

Amusement,  Gambling,  and  Recreation  Industries. 

Repair  and  Maintenance. 

Personal  and  Laundry  Sen/ices. 

Religious,  Grantmaking,  Civic,  Professional,  and  Similar  Organizations. 


Through  our  established  base  of 
contacts,  we  will  informally  contact 
firms  by  telephone  to  ensure  that  the 
data  being  requested  are  available  from 
existing  company  records  or  can  be 
easily  estimated,  that  reporting 
instructions  are  clear  and  helpful,  and 
that  terminology  used  on  the 
questionnaires  conforms  to  industry 
usage.  Through  these  informal 
consultations,  we  will  also  be  able  to 
establish  an  estimate  of  the  number  of 
hours  necessary  for  a  company  to 
complete  the  survey. 

n.  Method  of  Collection 

We  collect  this  information  by  mail, 
fax,  and  telephone  follow-up. 

m.Oata 

OMB  Number:  This  revision  to  the 
Service  Annual  Survey  (OMB  No.  0607- 
0422)  will  now  include  Transportation 
Annual  Survey  (OMB  No.  0607-0798) 
and  Annual  Siuvey  of  Communications 
(OMB  No.  0607-0706). 

Form  Number:  Refer  to  Abstract. 

Type  of  Review:  Regular  Submission. 


Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions.  Government  hospitals  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
50,000  under  NAICS. 

Estimated  Time  Per  Response:  On 
average,  we  expect  1  hour  and  12 
minutes  as  an  estimate. 

Estimated  Total  Annual  Burden 
Hours:  60,000  hours  under  NAICS. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2000  is  estimated  to  be  $1,059,600  based 
on  the  median  hoiu-ly  salary  of  $17.66 
for  accoimtants  and  auditors. 
(Occupational  Employment  Statistics- 
Bureau  of  Labor  Statistics  "1997 
National  Occupational  Employment  and 
Wage  Estimates")  http://stats.bls.gov/ 
oes/national/oes prof.htm. 

Respondent's  Obligation:  Mandatory. 

Lego/ Authority;  Title  13,  United 
States  Code;  Sections  182,  224,  and  225. 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility^  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  7,  1999. 
Linda  Engeimeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-12195  Filed  5-13-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-533-063] 

Certain  Iron-Metal  Castings  From 
India:  Amended  Rnai  Results  of 
Countervailing  Duty  Administrative 
Review  Pursuant  to  Settlement 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  amendment  to  final 
results  of  coimtervailing  duty 
administrative  review. 

summary:  On  October  21, 1991,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  final  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  1988  (56  FR  52515).  Pursuant  to 
a  settlement  agreement,  the  Department 
has  recalculated  the  coimtervailing  duty 
rates.  The  final  countervailing  duty  rates 
for  this  review  period  are  listed  below 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  May  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak.  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786.  •" 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1991,  the  Department 
published  the  final  resiilts  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1, 1988  through 
December  31, 1988.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India,  56  FR  52515.  Subsequently, 
respondents  challenged  the  final  results 
before  the  Court  of  International  Trade 
(CIT).  The  primary  complaint  of  their 
challenge  involved  the  calculation  of 
the  program  rates  for  the  subsidies 
provided  imder  India's  International 
Price  Reimbursement  Scheme  (IPRS). 
The  IPRS  is  a  program  through  which 
the  Government  of  India  (GOI)  provided 
rebates  to  castings  exporters  that 
purchased  domestically-produced  pig 
iron  at  prices  set  by  the  GOI.  According 
to  the  GOI,  the  amounts  of  these  rebates 
were  calculated  to  equal  the  differences 
between  the  higher  domestic  prices 
actually  paid  and  lower  alternative 
prices  available  from  sources  outside  of 
India. 


As  the  IPRS  was  also  the  subject  of 
litigation  for  the  review  period  1985  in 
Creswell  v.  United  States,  Consolidated 
Court  No.  91-01-00012  [Creswell), 
litigation  for  the  review  period  1988  was 
stayed  pending  finalization  of  Creswell. 
After  the  CIT  affirmed  the  Department's 
remand  determination  for  the  1985 
administrative  review  [see  Creswell, 
Slip  Op.  98-139  (CIT  Sept.  29,  1998)), 
the  Department  published  a  notice  of 
amended  final  results  in  accordance 
with  that  opinion.  See  Certain  Iron- 
metal  Castings  from  India:  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Review  In  Accordance 
With  Decision  Upon  Remand  (63  FR 
67858,  December  9, 1998.)  hi  lieu  of 
pursuing  further  litigation  with  respect 
to  the  administrative  review  of  the 
review  period  1988,  the  parties  have 
entered  into  a  settlement  agreement. 
The  parties  agreed  to  coimtervailing 
duty  rates  that  were  calculated  based  on 
the  methodology  approved  by  the  CIT  in 
Creswell.  On  April  1, 1999.  the  CIT 
'  approved  the  settlement  agreement  and 
dismissed  the  lawsuit.  See  Uma  Iron  Er 
Steel  Co.  V.  United  States,  Slip.  Op.  99- 
30,  Consol.  Ct.  No.,  91-11-00825  (CIT 
Apr.  1, 1999). 

Final  Results  of  Review 

Pursuant  to  the  settlement  agreement, 
we  recalculated  the  company-specific 
and  all-other  subsidy  rates  for  the 
period  January  1, 1988,  through 
December  31, 1988.  The  amended  final 
countervailing  duty  rates  are: 


Manufacturer/exporter 

Revised 

rates 
(percent) 

Uma  Iron  &  Steel  Co 

10.03 

Govind  Steel  

14.08 

All  Others 

4.10 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
countervailing  duties  on  all  appropriate 
entries.  The  Department  will  issue 
liquidation  instructions  directly  to 
Customs.  The  above  rates  will  not  affect 
the  cash  deposit  requirements  currently 
in  effect,  which  will  continue  to  be 
based  on  the  rates  found  to  exist  in  the 
most  recently  completed  review. 

This  amendment  to  the  final  results  of 
countervailing  duty  administrative 
review  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act,  as 
amended,  (19  U.S.C.  1675(a)(1),  19  CFR 
351.213,  and  19  CFR  351.221(b)(5)). 


Date:  May  5, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  9»-12279  Filed  5-13-99;  8:45  am) 

BILUNG  CODE  3910-OS-P 

DEPARTMENT  OF  COMMERCE 

Intematlonai  Trade  Administration 
[0-533-063] 

Certain  Iron-Metal  Castings  From 
India:  Amended  Rnai  Results  of 
Countervailing  Duty  Administrative 
Review  Pursuant  to  Settlement 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  countervailing  duty 
admiiustrative  review. 

summary:  On  October  21, 1991,  the 
Department  of  Commerce  ("the 
Department")  pubUshed  in  the  Federal 
Register  its  final  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  1989  (56  FR  52521).  Pursuant  to 
a  settlement  agreement,  the  Department 
has  recalculated  the  countervailing  duty 
rates.  The  final  countervailing  duty  rates 
for  this  review  period  are  listed  below 
in  the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  May  14,  1999. 
FOR  further  information  CONTACT: 
Robert  Copyak,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION:  On 
October  21,  1991,  the  Department 
published  the  final  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  India  for  the 
period  January  1, 1989  through 
December  31, 1989.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India,  56  FR  52521.  Subsequently, 
respondents  challenged  the  final  results 
before  the  Court  of  International  Trade 
(CIT).  The  primary  complaint  of  their 
challenge  involved  the  calculation  of 
the  program  rates  for  the  subsidies 
provided  under  India's  International 
Price  Reimbursement  Scheme  (IPRS). 
The  IPRS  is  a  program  through  which 
the  Government  of  India  (GOI)  provided 
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rebates  to  castings  exporters  that 
purchased  domestically-produced  pig 
iron  at  prices  set  by  the  GOT.  According 
to  the  GOI,  the  amounts  of  these  rebates 
were  calculated  to  equal  the  differences 
between  the  higher  domestic  prices 
actually  paid  and  lower  alternative 
prices  available  from  soiu-ces  outside  of 
India. 

As  the  IPRS  was  also  the  subject  of 
litigation  for  the  review  period  1985  in 
Creswell  v.  United  States,  Consolidated 
Court  No.  91-01-00012  [Creswell], 
litigation  for  the  review  period  1989  was 
stayed  pending  finalization  of  Creswell. 
After  the  CIT  affirmed  the  Department's 
remand  determination  for  the  1985 
administrative  review  [see  Creswell,  slip 
op.  98-139  (CIT  Sept.  29, 1998)),  the 
Department  published  a  notice  of 
amended  final  results  in  accordance 
with  that  opinion.  See  Certain  Iron- 
metal  Castings  from  India:  Amended 
Final  Results  of  Countervailing  Duty 
Administrative  Review  In  Accordance 
With  Decision  Upon  Remand  (63  PR 
67858,  December  9,  1998.)  In  lieu  of 
pursuing  further  litigation  with  respect 
to  the  administrative  review  of  the 
review  period  1989,  the  parties  have 
entered  into  a  settlement  agreement. 
The  parties  agreed  to  countervailing 
duty  rates  that  were  calculated  based  on 
the  methodology  approved  by  the  CIT  in 
Creswell.  On  April  1,  1999,  the  CIT 
approved  the  settlement  agreement  and 
dismissed  the  lawsuit.  See  Carnation 
Enterprises  P.  Ltd.,  Et.  Al.,  v.  United 
States,  Slip  Op.  99-31,  Consol.  Ct.  No., 
91-11-00826  (CIT  Apr.  1,  1999). 

Final  Results  of  Review 

Pursuant  to  the  settlement  agreement, 
we  recalculated  the  company-specific 
and  all-other  subsidy  rates  for  the 
period  January  1, 1989,  through 
December  31, 1989.  The  amended  final 
countervailing  duty  rates  are: 


Manufacturer/exporter 

Revised 

rates 
(percent) 

Carnation  Enterprises  Pvt.  Ltd. 
Uma  Iron  &  Steel  Co 

16.10 
16  22 

Govind  Steel 

20  36 

TirupatI 

20  36 

Ragunatti  Prasad  Phoolchand 
All  Ottiers 

20.36 
2  50 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
coiuitervailing  duties  on  all  appropriate 
entries.  The  Department  will  issue 
liquidation  instructions  directly  to 
Customs.  The  above  rates  will  not  affect 
the  cash  deposit  requirements  currently 
in  effect,  which  will  continue  to  be 
based  on  the  rates  foimd  to  exist  in  the 
most  recently  completed  review. 


This  amendment  to  the  final  results  of 
countervailing  duty  administrative 
review  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act,  as 
amended,  (19  U.S.C.  1675(a)(1),  19  CFR 
351.213,  and  19  CFR  351.221(b)(5)). 

Dated:  May  5, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-12280  Filed  5-13-99:  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  decision  of  Panel. 

summary:  On  May  3, 1999  the  binational 
panel  issued  its  decision  in  the  review 
of  the  final  results  of  the  ninth 
antidumping,  duty  administrative  review 
made  by  the  International  Trade 
Administration  (ITA)  respecting 
Porcelain-on-Steel  Cookware  from 
Mexico  (Secretariat  File  No.  USA-97- 
1904-07)  affirmed  the  determination  of 
the  Department  of  Commerce  in  all 
respects,  except  that,  it  remanded  to  the 
Department  the  use  of  the  global  ratio  in 
calculating  Yamaka's  indirect  selling 
expenses.  The  Department  will  return 
the  determination  on  remand  no  later 
than  Jime  4,  1999.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  Acting  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter    . 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  bom  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 


of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  The  Rules  were  published  in 
the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  A  consolidated  version  of  the 
amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  Rules  were  further 
amended  and  published  in  the  Federal 
Register  on  February  8, 1994  (59  FR 
5892).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  the 
Rules,  as  amended. 

Panel  Decision 

On  May  4, 1999,  the  Binational  Panel 
affirmed  the  Department  of  Commerce 
in  all  respects,  except  that,  it  remanded 
to  the  Department  the  use  of  the  global 
ratio  in  calculating  Yamaka's  indirect 
selling  expenses  to  determine  whether 
its  calculation  was  in  fact  a  clerical  error 
and,  if  so,  to  correct  the  error  and 
explain  the  basis  for  the  correction  in 
detail,  specifically  addressing  comments 
on  the  proper  calculation. 

The  Department  will  return  the 
determii^tion  on  remand  no  later  than 
Jime  4,  1999. 

Dated:  May  7, 1999. 

Caratina  L.  Alston, 

Acting  United  States  Secretary,  NAFTA 
Secretariat 

(FR  Doc.  99-12256  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  North  American  Free  Trade 
Agreement,  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  termination  of  panel 
review  of  the  final  countervailing  duty 
determination  made  by  the  International 
Trade  Administration,  respecting  steel 
wire  rod  from  Canada.  (Secretariat  File 
No.  USA-97-1904-08). 
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summary:  Pursuant  to  the  Consent 
Motion  to  Terminate  the  Panel  Review, 
the  panel  review  is  terminated  as  of  May 
6, 1999.  Complaints  were  filed  pursuant 
to  Rule  39,  Notices  of  Appearance  were 
filed  pursuant  to  Rule  40,  however  no 
panel  has  been  appointed.  Pursuant  to 
Rule  73(2)  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review. 
this  panel  review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  Acting  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPt.EMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  fiY)m  a  NAFTA 
coxmtry  with  review  by  independent 
binational  panel.  When  a  request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  die  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  May  7. 1999. 
Caratina  L.  Alston, 
Acting  United  States  Secretary,  FTA 
Binational  Secretariat. 
[FR  Doc.  99-12257  Filed  5-13-99;  8:45  amj 

aaiJNQ  CODE  3510-aT-P 


DEPARTMENT  OF  COMMERCE 

National  Tetocommunications  and 
InfonnatkNi  Administration 

[Docket  No.  980212036-8125-05] 

Enhancement  of  tha  .us  Domain 
Space,  Notification  of  Open  Electronic 
Mailing  List  fOr  Public  Discussions 
Regarding  the  Future  Itlanagement  and 
Administration  of  the  .us  Domain 


action:  Notice. 


SUMMARY:  Notification  is  hereby  given 
that  the  National  Telecommunications 
and  Information  Administration  (NTLA) 
has  established  an  open  electronic 
mailing  list  for  public  discussions 
regarduig  the  future  management  and 
administration  of  the  .us  domain  space. 
Participation  in  the  mailing  list  is  open 
to  all  members  of  the  public  interested 
in  discussing  the  issue. 
DATES:  The  mailing  list '  will  remain 
open  until  August  12, 1999. 
ADDRESSES:  To  subscribe  to  the  mailing 
list,  send  an  electronic  mail  to  us-list- 
request@ntiantl.ntia.doc.gov  and  in  the 
body  of  the  message  type:  join  us-list. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rose,  NTLA/OLA,  (202)  482-1866. 
For  technical  inquires,  contact 
webmaster@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
4, 1998,  NTIA  published  "Request  for 
Comments  on  die  Enhancement  of  the 
.us  Domain  Space."  63  FR  41547  (1988) 
(also  posted  at  http://www.ntia.doc.gov/ 
ntiahome/domainname/usrfc/ 
dotusrfc.htm).  The  RFC  sought 
comments  regarding  the  future 
administration  and  management  of  the 
.us  domain  space.  That  comment  period 
was  extended  on  August  24  to  afford 
interested  parties  a  full  opportunity  to 
address  the  issues  on  whidi  NT^ 
solicited  public  comment.  See  63  FR 
45800  (1998). 

On  March  9, 1999,  NTIA  hosted  a 
public  meeting  regarding  the  future 
management  and  administration  of  the 
.us  domaiiL  See  64  FR  6633  (1999). 
Approximately  60  participants  attended 
the  meeting,  including  the  current  .us 
administrator,  current  .us  registrars, 
educators,  representatives  of  the 
technical,  public  interest  and  business 
communities,  stale  government  officials, 
officials  from  Federal  Government  and 
representatives  of  foreign  governments. 
The  discussions  focused  on  four  main 
topics:  (1)  the  current  administration  of 
the  .us  domain  space,  (2)  issues  and 
opportunities  facing  the  current  and 
future  management  of  .us,  (3)  possible 
models  for  future  .us  management,  and 
(4)  possible  next  steps  for  going  forweird. 
See  http://www.ntia.doc.gov/ntiahome/ 
domaiimame/dotusagenda.htm.  The 
meeting  residted  in  a  thoughtful  and 
constructive  exchange  of  ideas  about 
range  of  issues  regarding  current  and 
future  .us  management.  Meeting 
participants  were  strongly  in  favor  of 
engaging  in  further  discussions  and 
requested  that  NTIA  establish  an 


AGENCY:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 


■  Routine  maintenance  of  NTIA  computer  systems 
may  render  the  list  inactive  for  short  periods  of 
time. 


electronic  mailing  list  to  help  fecilitate 
the  interchange.  This  notice  annotmces 
that  NTIA  has  set  up  the  electronic 
mailing  list. 

In  an  effort  to  affcml  the  public  an 
open  forum  in  which  to  freely  discuss 
the  broad  range  of  issues  regarding  the 
.us  domain  space,  NTIA  will  not 
actively  moderate  the  mailing  list,  but 
staff  will  follow  the  discussions.  NTIA 
requests,  however,  that  participants 
keep  discussions  focused  on  issues 
related  to  the  future  management  and 
administration  of  the  .us  domain  space. 
Digest  archives  of  mailing  list 
discussions  may  be  posted  periodically 
on  the  NTIA  web  site  at  http:// 
www.ntia.doc.gov/ntiahome/ 
domainname/domainhome.htm.  The 
views  expressed  in  the  mailing  list  are 
not  necessarily  endorsed  by  the 
Department  of  Commerce  or  NTIA. 
Moreover,  the  Department  of  Commerce 
and  NTIA  reserve  the  right  not  to  post 
comments  that  the  Department  of 
Commerce  or  NTIA  deems 
inappropriate. 
Katiiy  Smith, 
Acting  Cliief  Counsel. 
(FR  Doc.  99-12229  Filed  5-13-99;  8:45  am] 

BNXINQ  CODE  3B10-aO-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Marlcet  In  Futures  and 
Options  on  Three  Month  Eurodallar 
FRAs 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availabiUty  of 

amended  terms  and  conditions  of 

proposed  commodity  futures  and  option 

contracts. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  options  on  three- 
month  Eurodallar  FRAs  (forward  rate 
agreements).  Following  Commission 
receipt  of  the  applications  in  July  1998, 
the  Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  published  those  proposals  for 
public  comment  (63  FR  42617).  That 
comment  period  ended  on  September  9, 
1998.  In  a  supplemental  submission 
dated  October  2, 1998.  the  CME 
proposed  to  amend  the  original 
application  to  provide  that  positions  in 
the  proposed  three-month  Eurodallar 
FRA  futures  contract  would  not  be 
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offset.  The  Commission  has  determined 
that  an  additional  period  for  public 
comment  on  the  proposals  will  assist 
the  Commission  in  considering  the 
views  olinterested  persons,  and  is 
consistent  with  the  purposes  of  the 
Conmiodity  Exchange  Act. 
DAT^:  Comments  must  be  received  on 
or  before  June  14, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futxufls  Trading  Conmiission,  Three 
Lafayette  Center,  1155  21st  Street,  NW, 
Washington,  E)C  2Q581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretarydcftc.gov.  Reference  should  be 
made  to  the  CME  three-month 
Eurodallar  ERA  futures  and  option 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  David  Van  Wagner  of  the 
Division  of  Trading  and  Markets, 
telephone  (202)  418-5481.  Facsimile 
number  (202)  418-5547.  Electronic 
MaiL  dvanwagner@Bftc.gov.  With 
respect  to  the  individual  contract  terms 
and  conditions,  please  contact  Michael 
Penick  of  the  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5279. 
Facsimile  nimiber:  (202)  418-5527. 
Electronic  mail:  mpenickdcftc.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
original  application,  the  terms  and 
conditions  of  the  proposed  futures 
contract  provided  that  the  contract 
would  be  cash  settled  using  procedures 
substantially  identical  to  those  of  the 
existing  CME  Eurodollar  futures 
contract.  Other  features  of  the  proposed 
contract  were  also  comparable  to  Uiose 
approved  for  existing  markets. 

In  a  supplemental  filing,  the  CME  has 
clarified  which  exchange  procedures 
specifically  would  apply  to  the  trading, 
clearing  and  settlement  of  the  proposed 
three-month  Eurodollar  FRA  futures 
contract.  As  proposed,  CME  Rule 

.00,  Scope  of  Chapter,  would  be 

modified  to  state  that  the  procedures  for 
trading,  clearing  and  settlement  of  the 
three-month  Eurodollar  FRA  futures  are 
governed  by  the  rules  of  the  Exchange 
except  for  Rule  806.^  Procedures 
requiring  the  posting  of  collateral  to 
cover  daily  pays  and  collects  would 
remain  the  same. 

Under  the  proposed  revision, 
positions  in  the  proposed  three-month 


'  CME  Rule  806  states  that  "a  clearing  member 
long  or  short  any  commodity  to  the  Clearing  House 
as  a  result  of  substitution  may  liquidate  the  position 
by  acquiring  an  opposite  position  for  its  principal." 


Eiu-odallar  FRA  futxires  contract  would 
not  be  liquidated  by  offset.  Rather, 
positions  must  be  held  to  contract 
expiration  once  opened.  As  the  CME 
explained  in  its  supplemental  filing: 

.  .  .  the  value  of  a  price  change  in  the 
Eurodollar  FRA  futures  contract  is  not  known 
until  the  final  settlement  date  when  the  value 
of  a  tick  is  determined.  Therefore,  the 
Clearinghouse  cannot  determine  accurately 
the  pays  and  collects  on  Eurodollar  FRA 
futures  positions  imtil  the  final 
settlement.  .  .  Hence,  as  the  Eiuodollar  FRA 
futures  rules  already  reflect,  the  Eurodollar 
FRA  futures  contract  is  not  subject  to  Rule 
814  regarding  daily  pays  and  collects 
between  the  contract  holder  and  the 
Clearinghouse.  Similarly,  because  the 
Eurodollar  FRA  futures  contract  is  not  settled 
daily  and  because  pays  and  collects  do  not 
occur  daily  as  the  Eurodollar  futures 
contracts,  the  Clearinghouse  cannot  ofEsat 
Eurodollar  FRA  futures  contracts.  Rather, 
pays  and  collects  will  be  netted  out  across 
the  settling  Eurodollar  FRA  contracts  on  the 
settlement  date.^ 

The  Commission  is  requesting 
comment  on  the  proposed  contract 
provisions  with  reject  to  exchange 
financial  integrity,  futures  industry 
practices,  and  the  application  of  any 
provisions  of  the  Commodity  Exchange 
Act  or  of  any  specific  Commission 
policy  or  interpretation. 

Copies  of  the  amended  terms  and 
conditions  wiU  be  available  for 
inspection  at  the  Ofiice  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street  NW,  Washington,  DC 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Liformation  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  1 7 
CFR  145.5  ad  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's ' 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME  should  send  such  conunents  to 
Jean  A.  Webb,  Secretary,  Commodity 


^  As  mentioned,  the  Qearinghouse  would  require 
the  posting  ol  collateral  to  cover  pays  and  collects 
on  the  final  settlement  date. 


Futures  Trading  Commission,  Three 
Lafayette  Central,  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  May  5, 1999. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  99-11785  Filed  5-12-99;  9:17  am] 

BILUNG  CODE  6351-01M-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0080] 

Proposed  Collection;  CommMit 
Request  Entitlsd  Intsgrlty  of  Unit 
Prices 

AGENaES:  Department  of  Defense  (DOD). 
General  Servk:es  Admimstration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0080). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Integrity  of  Unit  Prices.  This 
OMB  clearance  cxurently  expires  on 
August  31, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  July  13, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  otiber  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washhigton,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  15.408(f)  and  the  clause  at  FAR 
52.215-14,  Integrity  of  Unit  Prices, 
require  offerors  and  contractors  under 
Federal  contracts  that  are  to  be  awarded 
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without  adequate  price  competition  to 
identify  in  their  proposals  those 
supplies  which  they  will  not 
maniifacture  or  to  which  they  will  not 
contribute  significant  value.  The 
policies  included  in  the  FAR  are 
required  by  section  501  of  Public  Law 
98-577  (for  the  civilian  agencies)  and 
section  927  of  Public  Law  99-500  (for 
DOD  and  NASA).  The  rule  contains  no 
reporting  requirements  on  contracts 
with  commercial  items. 

B.  Annual  Reportiiig  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  biu-den  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  10; 
total  annual  responses,  10,000; 
preparation  hours  per  response,  1  hour; 
and  total  response  burden  hoiu«, 
10.000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0080,  Integrity  of  Unit  Prices,  in 
all  correspondence. 

Dated:  May  10, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-12150  Filed  5-13-99;  8:45  am] 
BILUNG  CODE  6820-44-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0082] 

Proposed  Collection;  Comment 
Request  Entitled  Economic  Purchase 
Quantities— Supplies 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  ON4B  clearance  (9000-0082). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Economic  Purchase 
Quantities — Supplies.  This  OMB 
clearance  currently  expires  on  August 
31, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  July  13, 1999. 

ADDRESSES:  Conunents  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  provision  at  52.207-4,  Economic 
Purchase  Quantities — Supplies,  invites 
offerors  to  state  an  opinion  on  whether 
the  quantity  of  supplies  on  which  bids, 
proposals,  or  quotes  are  requested  in 
solicitations  is  economically 
advantageous  to  the  Government.  Each 
offeror  who  believes  that  acquisitions  in 
different  quantities  would  be  more 
advantageous  is  invited  to  (1) 
recommend  an  economic  purchase 
quantity,  showing  a  recommended  unit 
and  total  price,  and  (2)  identify  the 
different  quantity  points  where 
significant  price  breaks  occur.  This 
information  is  required  by  Pub.  L.  98- 
577  and  Pub.  L.  98-525. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  50  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,524;  responses  per  respondent,  25; 
total  annual  responses.  38,100; 
preparation  hours  per  response,  .83;  and 
total  response  burden  hours,  31,623. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 


(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0082,  Economic  Purchase 
Quantities-Supplies,  in  all 
correspondence. 

Dated:  May  10, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-12151  Filed  5-13-99;  8:45  am) 

BILUNG  COOe  6820-34-i>  3 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0144] 

Proposed  Collection;  Comment 
Request  Entitled  Payment  by 
Electronic  Fund  Transfer 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0144). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Payment  by  Electronic  Fund 
Transfer.  This  OMB  clearance  ciurently 
expires  on  August  31, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  July  13,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  requires  certain  information 
to  be  provided  by  contractors  which 
would  enable  the  Government  to  make 
payments  under  the  contract  by 
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electronic  fund  transfer  (EFT).  The 
information  necessary  to  make  the  EFT 
transaction  is  specified  in  clause 
52.232-33,  Payment  by  Electronic  Fund 
Transfer-Central  Contractor  Registration, 
which  the  contractor  is  required  to 
provide  prior  to  award,  and  clause 
52.232-34,  Payment  by  Electronic  Fund 
Transfer-Other  Than  Central  Contractor 
Registration,  which  requires  EFT 
information  to  be  provided  as  specified 
by  the  agency  to  enable  payment  by 
EFT. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  biirden  is 
estimated  as  follows:  Respondents, 
14,000;  responses  per  respondent,  10; 
total  annual  responses,  140,000; 
preparation  hours  per  response,  .5;  and 
toted  response  burden  hours,  70,000. 

Obtaining  Copies  of  Proposals 

-Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035. 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  0MB  Control  No. 
9000-0144,  Payment  by  Electronic  Fund 
Transfer,  in  all  correspondence. 

Dated:  May  10. 1999. 
Edward  C  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-12152  Filed  5-13-99;  8:45  am] 

BiLUNO  CODE  Sa20-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0010] 

Proposed  Collection;  Comment 
Request  Entitled  Progress  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0010). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 


Acquisition  Regidation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Progress  Payments.  This 
OMB  clearance  currenUy  expires  on 
August  31, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  July  13,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Certain  Federal  contracts  provide  for 
progress  payments  to  be  made  to  the 
contractor  during  performance  of  the 
contract.  The  requirement  for 
certification  and  supporting  information 
are  necessary  for  the  administration  of 
statutory  and  regulatory  limitation  on 
the  amount  of  progress  payments  imder 
a  contract.  The  submission  of 
supporting  cost  schediUes  is  an  optional 
procediu-e  that,  when  the  contractor 
elects  to  have  a  group  of  individual 
orders  treated  as  a  single  contract  for 
progress  payments  purposes,  is 
necessary  for  the  administration  of 
statutory  and  regulatory  requirements 
concerning  progress  payments. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .55  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
18,000;  responses  per  respondent,  32; 
total  annud  responses,  576,000; 
preparation  hours  per  response.  .55;  and 
total  response  burden  hours,  316,800. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 


208-7312.  Please  cite  OMB  Control  No, 
9000-0010,  Progress  Payment,  in  all 
correspondence. 

Dated:  May  10,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-12153  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Proposed  Information 
Collection;  United  States  Naval 
Academy 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Naval 
Academy  announces  a  proposed 
reinstatement  of  a  previously  approved 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  biu-den  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  13, 1999. 
ADDRESSES:  Send  written  comments  and 
recommendations  on  the  proposed 
information  collection  to  Admissions 
Office,  United  States  Naval  Academy, 
117  Decatur  Road,  Annapolis,  Maryland 
21402-5017. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
contact  Mr.  Nick  Pantelides,  telephone 
(410) 293-1803. 

SUPPLEMENTARY  INFORMATION: 

Form  Titie  and  OMB  Number: 
Application  Procedvu'es  for  United 
States  Naval  Academy;  OMB  Control 
Number  0703-0036.  Needs  and  Uses: 
This  collection  of  information  is 
necessary  to  determine  the  eligibility 
and  evaluate  overall  competitive 
standing  of  candidates  for  appointment 
to  the  United  States  Naval  Academy.  An 
analysis  of  the  information  collected  is 
made  by  the  Admissions  Board  during 
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the  process  in  order  to  gauge  the 
qualifications  of  individual  candidates. 

Affected  Public:  Individuals  or 
households,  Federal  agencies  or 
employees. 

Annual  Burden  Hours:  30,000. 

Number  of  Respondents:  10.000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  3 
hours. 

Frequency:  On  occasion. 

Authority:  44  U.S.C.  3506(c)(2)(A). 

Dated:  May  4, 1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  99-12183  Filed  5-13-99;  8:45  am) 
BILUNQ  CODE  381 0-FF^ 


DEPARTMENT  OF  ENERGY 

Consolidated  Record  of  Decision  for 
Tritium  Supply  and  Recycling 

agency:  U.S.  Department  of  Energy. 
ACTION:  Consolidated  Record  of  decision 
for  tritium  supply  and  recycling. 

SUMMARY:  llie  U.S.  Department  of  * 
Energy  (DOE)  completed  the  Tritium 
Supply  and  Recycling  Final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  (DOE/EIS-0161)  in 
October  1995.  The  Tritium  Supply  and 
Recycling  PEIS  assessed  the  potential 
environmental  impacts  of  technology 
and  siting  alternatives  for  the 
production  of  tritium  for  national 
security  purposes  as  well  as  the  impacts 
of  constructing  a  new  Tritiimi 
Extraction  Facility  (TEF)  at  the 
Department's  Savannah  River  Site  near 
Aiken,  SC. 

On  December  5, 1995,  DOE  issued  a 
Tritium  Supply  and  Recycling  Record  of 
Decision  (ROD)  [60  FR  63878]  that 
selected  the  two  most  promising 
alternative  technologies  for  tritium 
production  and  established  a  dual-track 
strategy  that  would,  within  3  years, 
select  one  of  those  technologies  to 
become  the  primary  tritium  supply 
technology.  The  other  technology,  if 
feasible,  would  be  developed  as  a 
backup  tritium  source.  Under  the  dual- 
track  strategy,  DOE  would:  (1)  Initiate 
the  purchase  of  an  existing  commercial 
reactor  (operating  or  partially  complete) 
or  irradiation  services  with  an  option  to 
purchase  the  reactor  for  conversion  to  a 
defense  facility;  and  (2)  design,  build, 
and  test  critical  components  of  an 
accelerator  system  for  tritium 
production.  Any  new  facilities  that 
might  be  required,  the  production-scale 
accelerator  and  a  Tritivun  Extraction 
Facility  to  support  the  commercial 


reactor  alternative,  would  be 
constructed  at  DOE's  Savannah  River 
Site.  Subsequent  to  the  PEIS  and  the 
December  5, 1995  ROD.  DOE  prepared 
three  site-specific  EISs:  the  Accelerator 
Production  of  Tritium  at  the  Savannah 
River  Site  (APT)  (DOE/EIS-0270).  the 
Production  of  Tritium  in  a  Commercial 
Light  Water  Reactor  (CLWR)  (DOE/EIS- 
0288),  and  the  Tritium  Extraction 
Facility  at  Savannah  River  Site  (TEF) 
(DOE/EIS-0271).  The  December  1995 
ROD  also  stated  that,  although  it  was 
rejected  as  a  reasonable  long-term 
supply  alternative  in  the  PEIS.  DOE's 
Fast  Flux  Test  Facility  (FFTF)  at  the 
Hanfbrd  Reservation  in  Washington 
would  be  re-examined  to  determine 
whether  it  should  play  any  tritiiun 
production  role. 

On  December  22, 1998,  the  Secretary 
of  Energy  annoimced  his  selection  of  tiie 
commercial  light  water  reactor 
alternative  as  the  primary  tritium 
supply.  This  consolidated  Record  of 
Decision  documents  that  decision  and 
announces  a  series  of  three  tiered 
decisions  which,  taken  together, 
comprise  the  Department's  plans  for 
establishing  a  new  domestic  source  of 
tritium  to  support  the  nuclear  weapons 
stockpile.  Each  decision  results  from  the 
preparation  of  a  related  environmental 
impact  statement.  In  the  order 
presented,  this  consolidated  record  of 
decision  makes  the  following  decisions 
based  on  their  associated  environmental 
impact  statements  (EIS): 

1.  Supplemental  Programmatic 
Decision  for  Tritium  Supply  and 
Recycling:  Docimients  the  Secretary  of 
Energy  announcement  of  December  22, 
1998;  selects  the  purchase  of  irradiation 
services  using  commercial  light  water 
reactors  as  the  primary  tritimn  supply 
technology;  and  designates  the 
accelerator  system  at  the  Savannah 
River  Site  as  the  backup  technology. 
This  ROD  supplements  the  December 
1995  ROD  described  above. 
Environmental  analysis  is  contained  in 
the  Tritium  Supply  and  Recycling  PEIS 
(DOE/EIS-01621,  October  1995). 

2.  Site-specific  Decision  for  the 
Production  of  Tritium  in  a  Commercial 
Light  Water  Reactor.  Selects  the 
Tennessee  Valley  Authority's  (TV A) 
Watts  Bar  Unit  1,  Sequoyah  Unit  1,  and 
Sequoyah  Unit  2  reactors  for  use  in 
irradiating  tritium-producing  burnable 
absorber  rods  (TPBARs).  This  decision 
is  tiered  from  and  implements  the 
supplemental  programmatic  decision 
described  above.  Environmental 
analysis  is  contained  in  the  Final  EIS  for 
the  Production  of  Tritium  in  a 
Commercial  Light  Water  Reactor  (DOE/ 
EIS-0288,  March  1999).  This  EIS  is 


tiered  from  the  Tritium  Supply  and 
Recycling  PEIS. 

3.  Site-specific  Decision  for 
Construction  and  Operation  of  a  Tritium 
Extraction  Facility  at  the  Savannah 
River  Site.  Selects  the  alternative  that 
would  design,  construct,  test,  and 
operate  a  new  TEF  in  the  H-Area 
immediately  adjacent  to  and  west  of 
Building  233-H  at  the  Savannah  River 
Site.  This  facility  is  an  essential  element 
of  the  system  for  producing  tritium 
using  commercial  reactors.  This 
decision  is  tiered  &t)m  and  implements 
the  supplemental  progratomatic 
decision  described  above. 
Environmental  analysis  is  contained  in 
the  Final  EIS  for  Construction  and 
Operation  of  a  TEF  at  the  Savannah 
River  Site  (DOE/EIS-0271.  March  1999) 
which  is  tiered  from  the  Tritium  Supply 
and  Recycling  PEIS. 

4.  Site-specific  Decision  for  the 
Accelerator  Production  of  Tritium 
(APT).  Selects  the  specific  location  at 
the  Savannah  River  Site  and  the 
technologies  to  be  used  for  the  backup 
tritium  supply  technology,  should  its 
construction  be  required.  This  decision 
is  tiered  from  and  implements  the 
supplemental  programmatic  decision 
described  above.  Environmental 
analysis  is  contained  in  the  Final  EIS  for 
Accelerator  Production  of  Tritium 
(DOE/EIS-0270,  March  1999)  which  is 
tiered  fitim  the  PEIS. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  commercial 
reactor  program  and  the  Tritiu  s 
Extraction  Facility,  contact  S»  .'phen  M. 
Sohinki,  DP-62, 1000  Indeptodence 
Avenue  SW,  Washington,  DC  20585,  by 
phone  (202-586-0838),  or  electronically 
(Tritium  web  site:  www.dp.doe.gov  and 
click  on  "Tritium  Project  Office  Home 
Page")  For  further  information  on 
accelerator  production  of  trititun, 
contact  William  P.  Bishop,  DP-61,  1000 
Independence  Avenue  SW,  Washington, 
DC  20585.  by  phone  (202-586-0046). 
For  general  information  on  the  DOE 
National  Environmental  Policy  Act 
process,  please  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Assistance.  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-4600 
or  leave  a  message  at  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

DOE  has  prepared  this  consolidated 
ROD  pursuant  to  the  Coimcil  on 
Environmental  Quality  (CEQ) 
regiUations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)(40 
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CFR  1500-1508)  and  the  DOE  NEPA 
regulations  (10  CFR  part  1021).  This 
ROD  is  based  on  the  Tritium  Supply 
and  Recycling  Programmatic 
Environmental  Impact  Statement  (PEIS), 
and  the  three  site-specific  EISs 
identified  above.  Non-environmental 
considerations  such  as  cost,  technical 
maturity,  and  policy  issues  are  also 
discussed  in  this  ROD. 

The  Department  of  Energy  is 
responsible  for  supplying  nuclear 
materials  for  national  security  needs 
and  for  ensuring  that  the  nuclear 
weapons  stockpile  remains  safe  and 
reliable.  Tritium,  a  radioactive  isotope 
of  hydrogen,  is  an  essential  component 
of  every  nuclear  weapon  in  the  ciuxent 
and  projected  U.S.  stockpile.  Unlike 
other  materials  used  in  nuclear 
weapons,  tritiimi  decays  at  a  rate  of  5.5 
percent  per  year.  Accordingly,  as  long  as 
the  Nation  relies  on  nuclear  weapons, 
tritiimi  in  each  weapon  must  be 
replenished  periodically.  Currently,  the 
U.S.  nuclear  weapons  complex  does  not 
have  the  capability  to  produce  tritiima  to 
support  the  Nation's  stockpile. 

The  President's  Nuclear  Weapons 
Stockpile  Plan  sets  forth  national 
security  reqiiirements  for  the  current 
and  projected  nuclear  weapons 
stockpile.  At  present,  this  plan  is  based 
on  the  Strategic  Arms  Reduction  Treaty 
(START  I)  between  the  U.S.  and  former 
Soviet  Republics.  START  I,  which  was 
signed  in  July  1991  and  became 
effective  in  December  1994,  reduces  the 
number  of  strategic  nuclear  weapons  in 
each  side's  stockpile.  Under  the 
Presidential  guidance,  new  tritiiun 
would  be  needed  by  about  fiscal  year 
(FY)  2005  to  offset  the  decay  of  tritium 
in  the  stockpile,  in  the  required  5-year 
reserve,  and  in  various  operating 
inventories.  Although  the  actual 
requirement  is  classified,  the 
unclassified  representation  of  the 
steady-state  production  rate  to  offset 
decay  would  be  about  2.5  kilograms  per 
year.  If  needed  to  replenish  the  tritium 
inventory,  the  new  tritium  source 
should  be  able  to  achieve  a  maximum 
production  rate  of  around  3  kilograms 
per  year.  The  START  11  agreement, 
which  further  reduces  nuclear 
stockpiles,  was  signed  in  July  1991,  but 
has  not  been  ratified  by  Russia  and  is, 
therefore,  not  in  force.  If  Russia  ratifies 
START  II,  the  date  when  new  tritium  is 
needed  may  be  as  late  as  2011  and  the 
steady-state  production  rate  may  be  as 
low  as  about  1.5  kilograms  per  year. 

The  Department  has  not  produced  any 
new  tritium  since  the  shutdown  of  the 
last  of  its  nuclear  materials  production 
reactors  in  1988.  Since  that  time  the 
Department  has  examined  various 
methods  of  producing  new  tritium.  The 


Department  aimoimced  on  November 
11, 1991,  that  analyses  of  tritiiun 
production  alternatives  would  be 
incorporated  into  a  programmatic 
environmental  impact  statement  for  the 
Reconfiguration  of  the  Nuclear  Weapons 
Complex.  On  October  28, 1994,  the 
Department  announced  that  a  separate 
PEIS  for  Tritium  Supply  and  Recycling 
would  be  prepared  (59  FR  54175).  On 
October  27, 1995,  the  Notice  of 
Availability  of  the  Final  PEIS  was 
published  (60  FR  55020).  Following 
publication  of  the  Final  PEIS,  a  Record 
of  Decision  was  issued  on  December  5, 
1995,  which  stated  that  the  Department 
would  pursue  a  dual  track  on  the  two 
most  promising  tritium  supply 
alternatives:  (1)  to  initiate  the  purchase 
of  an  existing  commercial  reactor 
(operating  or  partially  complete)  or 
irradiation  services  with  an  option  to 
purchase  the  reactor  for  conversion  to  a 
defense  facility;  and  (2)  to  design,  build, 
and  test  critical  components  of  an 
accelerator  system.  Within  a  three-year 
period,  the  Department  would  select 
one  of  the  tracks  to  serve  as  the  primary 
source  of  tritium.  The  other  alternative, 
if  feasible,  would  be  developed  as  a 
backup  tritium  source.  The  ROD  further 
stated  that  the  Savannah  River  Site  is 
selected  as  the  location  for  an 
accelerator,  should  one  be  built.  The 
ROD  also  stated  that  a  tritium  extraction 
facility  will  be  constructed  at  the 
Savannah  River  Site  if  a  commercial 
reactor  alternative  becomes  the  primary 
tritium  source.  Finally,  the  ROD  stated 
that  the  existing  tritium  recycling 
facility  at  the  Savannah  River  Site 
would  be  consolidated  and  upgraded. 

In  the  December  1995  ROD,  the 
Department  indicated  that  the  FFTF, 
which  had  been  rejected  as  a  reasonable 
long-term  production  alternative,  would 
be  re-evaluated  to  determine  whether  it 
could  reasonably  play  any  role  in 
meeting  future  tritium  requirements.  In 
January  1997,  the  reactor  was  placed  in 
a  stand-by  status  while  additional 
evaluations  were  conducted.  At  the 
time,  placing  the  reactor  in  a  stand-by 
condition  was  thought  to  provide  near- 
term  insiuance  while  the  study  of  the 
two  dual-track  options  continued. 

On  December  22, 1998,  the 
Department  announced  that  commercial 
light  water  reactors  would  be  used  for 
the  production  of  new  tritium  and  the 
accelerator  would  be  developed,  but  not 
constructed,  as  the  backup  technology. 
Selection  of  the  commercial  light  water 
reactor  confirms  the  prior  plan  to 
construct  a  new  TEF,  an  element  of  the 
system  to  produce  tritiiun  using 
reactors.  The  use  of  existing  commercial 
reactors  was  chosen  as  the  preferred 
alternative.  In  addition,  the  Department 


decided  that  the  FFTF  would  have  no 
role  in  tritium  supply  plans  because  the 
Department  has  high  confidence  that  the 
primary  and  back-up  roles  assigned  to 
the  commercial  light  water  reactor  and 
accelerator  technologies,  respectively, 
would  assure  that  future  tritiiun 
requirements  are  met. 

During  the  30-day  waiting  period 
following  publication  of  the  three 
projet-i-specific  EISs  in  March  1999, 
DOE  received  four  letters.  One  from  the 
Department  of  Human  Health  and 
Services  regarding  the  Final  EIS  for  the 
Tritium  Extraction  Facility.  That  letter 
stated  that  the  potential  concerns  of  the 
Department  of  Human  Health  and 
Services  were  addressed  in  the  Final 
EIS,  and  that  there  were  no  additional 
comments.  The  second  letter  was 
received  from  the  Department  of  the 
Interior  regarding  the  Final  EIS  for 
Accelerator  Production  of  Tritium  at  the 
Savannah  River  Site  and  expressed  a 
number  of  concerns  relating  to  the  biota. 
Since  the  APT  has  been  designated  as 
the  backup,  none  of  these  impacts  to 
biota  are  expected.  However,  if  a 
decision  is  made  to  pursue  the  APT  at 
a  later  date,  these  concerns  would  be 
addressed.  The  third  and  four  letters, 
which  were  from  the  Environmental 
Protection  Agency's  (EPA)  Region  4 
Office  in  Atlanta,  Georgia,  concerned 
the  APT  and  TEF  EISs.  The  letters  stated 
that  DOE  adequately  responded  to  all 
EPA  comments,  but  that  EPA  continues 
to  have  environmental  concerns  related 
to  the  wetlands,  surface  water,  and 
groundwater  impacts  for  the  APT 
project,  and  the  response  to,  and 
potential  environmental  impacts, 
associated  with  accidental  releases  for 
the  TEF  project.  If  a  decision  is  made  to 
pursue  the  APT,  these  concerns  would 
be  addressed.  The  concerns  regarding 
the  TEF  project  will  be  addressed  in 
further  detail  during  the  design  and 
permitting  process.  No  other  comments 
or  letters  were  received. 

n.  Supplemental  Programmatic 
Decision  for  Tritium  Supply  and 
Recycling 

A.  Tritium  Supply  and  Recycling 
Alternatives 

The  dual-track  strategy  established  in 
the  December  1995  Programmatic 
Record  of  Decision  defined  the 
alternatives  that  would  remain  under 
consideration:  (1)  the  purchase  of  an 
existing  commercial  reactor  (operating 
or  partially  complete)  or  irradiation 
services  with  an  option  to  purchase  the 
reactor  for  conversion  to  a  defense 
facility;  and  (2)  design  and  construction 
of  an  accelerator  system  for  tritium 
production.  New  construction  of  an 
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accelerator  and/or  a  new  tritium 
extraction  facility  would  be  located  at 
DOE's  Savannah  River  Site  near  Aiken, 
SC.  No  new  tritium  recycling 
capabilities  or  facilities  are  required  or 
contemplated.  This  decision  was  based 
on  the  Final  Tritiiun  Supply  and 
Recycling  Programmatic  Environmental 
Impact  Statement  (PEIS)  (DOE/EIS— 
0161,  October  1995). 

This  supplemental  programmatic 
ROD  makes  a  choice  between  the  two 
programmatic  alternatives.  It  compares 
the  alternatives  with  regard  to  their 
ability  to  meet  military  requirements  in 
terms  of  technical  matiuity,  capacity, 
and  schedule  risk;  regvQatory  and 
licensing  issues;  cost;  nonproliferation 
policy  issues;  flexibility  to  meet 
changing  requirements,  and  - 
environmental  impacts. 

The  commercial  reactor  alternative 
has  narrowed  somewhat  since  1995. 
DOE  sought  proposals  from  electrical 
utilities  that  operate  commercial  light 
water  reactors  (CLWR).  No  proposals 
were  submitted  to  sell  a  reactor 
(operating  or  partially  complete)  to 
DOE.  The  Tennessee  Valley  Authority 
(TV A)  offered  to  provide  irradiation 
services  using  an  incomplete  reactor,  for 
which  DOE  would  provide  funds  to 
finish,  plus  use  of  its  currently 
operating  reactors  as  needed.  TVA  also 
offered  the  use  of  its  currently  operating 
reactors  alone. 

1.  Description  of  Tritium  Production 
Using  Commercial  Reactors 

This  section  describes  the  process  of 
producing  tritium  in  a  CLWR.  Ciurent 
tritium  requirements  dictate  that  two 
CLWRs  would  be  utilized  at  any  given 
time.  DOE-designed  Tritium  Producing 
Biunable  Absorber  Rods  (TPBARs) 
would  be  placed  in  the  reactors.  DOE 
would  have  TPBARs  manufactiwed 
commercially  under  contract.  A 
maximiun  of  approximately  3400 
TPBARs  would  be  inserted  in  any  one 
reactor  for  one  fuel  cycle.  TPBARs 
perform  the  same  functions  as  burnable 
absorber  rods,  which  are  used  or  have 
been  used  in  commercial  reactors  to 
absorb  excess  neutrons  to  control  local 
power  levels  and  fuel  biuuup  rates. 
Commercial  bujmable  absorber  rods 
absorb  excess  neutrons  using  the  isotope 
Bopon-10  in  ceramic  form.  TPBARs 
would  also  use  a  ceramic  but  substitute 
the  isotope  Lithium-6  for  Boron-10. 
Lithiimi-6  changes  to  tritiiun  when 
neutrons  are  absorbed.  TPBARs  would 
be  placed  in  the  reactors  during  normal 
refueling  outages.  The  TPBARs  would 
remain  in  the  reactors  throughout  their 
normal  operating  cycle,  usually  a  15-18 
month  period.  The  irradiated  TPBARs 
would  be  replaced  in  the  reactors  with 


new  ones  during  refueling  operations. 
Reactors  potentially  engaged  in  tritium 
production  must  have  their  operating 
licenses  amended  by  the  Nuclear 
Regulatory  Commission  (NRC).  To  meet 
ciurent  requirements,  DOE  plans  for  the 
first  irradiation  cycle  to  begin  in  early 
FY  2004. 

After  irradiation,  TPBARs  would  be 
transported  in  approved  shipping  casks 
to  a  new  TEF  which  would  be 
constructed  at  DOE's  Savannah  River 
Site  and  ready  for  operation  no  later 
than  February  2006.  The  tritium  in  each  ■ 
TPBAR  is  not  gaseous,  but  is  held  in  a 
solid  matrix  by  several  internal 
structiu«s.  These  structiu^s  are  so 
effective  in  retaining  the  tritiimi  that  a 
high-temperature  furnace  must  be  used 
to  remove  the  tritium  as  a  gas.  The  TEF 
would  use  remotely  operated  handling 
equipment  and  the  furnaces  that  would 
heat  the  irradiated  TPBARs  to  around 
1,000  degrees  Celsius.  The  gases 
removed  firom  the  TPBARs  would  be 
partially  purified  and  piunped  to  the 
existing  Tritiiun  Recycle  Facility  at  the 
Savannah  River  Site  for  further 
processing  and  delivery  to  the  nuclear 
weapons  stockpile.  Following 
extraction,  TPBARs,  classified  as  low- 
level  radioactive  waste,  would  then  be 
sent  to  a  low-level  radioactive  waste 
disposal  facility  at  the  Savannah  River 
Site. 

2.  Description  of  Accelerator  Production 
of  Tritiiun 

The  production  of  tritium  in  the 
proposed  Accelerator  Production  of 
Tritium  fecility  may  be  viewed  as  a 
four-step  process.  First,  protons  are 
accelerated  to  high  energies.  Second  the 
protons  strike  tungsten  to  produce 
neutrons  through  a  nuclear  process 
called  spallation.  Tritium  is  produced  in 
the  third  step,  when  the  neutrons  are 
captured  by  a  heLiimi-3  feedstock  (He-3) 
causing  a  nuclear  reaction  which 
produces  tritium  and  other  isotopes  of 
hydrogen.  The  final  step  is  to  separate 
the  tritium  from  the  feedstock  and 
purify  it  for  use  in  the  stockpile. 

The  APT  would  use  radiofrequency 
waves  to  accelerate  protons  (positively 
charged  atomic  particles).  Electrical 
power  would  be  converted  to 
radiofrequency  waves  outside  the 
accelerator  beam,  and  waveguides 
(hollow  metal  conduits)  would  transmit 
the  waves  to  cells  along  the  beam  path. 
The  accelerator  design  would  enable  the 
proton  beam  to  intersect  with  the 
radiofrequency  waves  in  the  proper 
orientation  to  cause  the  protons  to 
accelerate;  in  other  words,  the 
radiofrequecy  waves  would  push  the 
protons  down  the  beam  tube  faster  and 
faster. 


Once  the  protons  reached  the  desired 
energy,  they  would  be  directed  toward 
a  target/blanket  assembly  of  tungsten 
surrounded  by  lead.  The  high  energy  of 
the  protons  striking  the  tungsten  target 
would  cause  the  nuclei  of  the  tungsten 
atoms  to  break  into  fi-agments,  ejecting 
neutrons  and  secondary  particles  in  all 
directions  (spallation).  These  neutrons 
and  some  protons  would  be  scattered  to 
surrounding  lead  blanket  modules 
where  more  neutrons  would  be 
produced  through  additional  nuclear 
reactions.  The  neutrons  fi«ed  diuing 
spallation  would  strike  and  be  absorbed 
by  the  feedstock  material  (i.e.,  He-30)  in 
the  target/blanket.  This  absorption  of 
neutrons  would  result  in  the  production 
of  tritiiun  and  byproduct  atoms.  The 
tritium  would  then  be  separated  from 
the  feedstock  and  piuified.  The  purified 
tritium  would  be  transported  to  the 
Tritium  Loading  Facility  at  the 
Savannah  River  Site  where  it  would  be 
used  to  refill  tritium  reservoirs  in 
nuclear  weapons. 

B.  Comparison  of  Non-Environmental 
Impacts  of  Tritium  Supply  Alternatives 

DOE  is  responsible  to  the  President 
and  its  primary  customer,  the 
Department  of  Defense,  for  establishing 
an  assured  source  of  tritium  on  a 
schedule  that  meets  the  requirements 
discussed  in  the  background  section 
above.  Several  fectors,  not  directly 
related  to  environmental  impacts,  are 
important  in  assessing  the  probability 
that  each  tritium  supply  alternative  will 
meet  that  responsibility.  The  factors 
discussed  below  are:  ability  to  meet 
military  requirements;  regulatory  and 
licensing  issues;  cost;  nonproliferation 
issues;  and  flexibility  to  meet  changing 
requirements. 

1.  Ability  To  Meet  Military 
Requirements 

To  meet  military  requirements,  a 
tritium  source  must  have  low  technical 
risk,  must  have  the  capacity  to  produce 
tritium  at  required  rates,  and  must  meet 
schedule  deadlines.  The  tritium  supply 
options  are  assessed  in  these  terms 
below: 

Technology  Maturity/Risk 

Since  its  inception,  the  APT  Project 
has  sought  to  develop  and  demonstrate 
critical  components  of  a  tritium 
production  system  and  to  reach  a  level 
of  maturity  in  the  design  of  a  full-scale 
production  system  so  that  its  technical 
risks,  costs,  and  schedule  can  be  fully 
imderstood.  At  this  point  a  majority  of 
the  accelerator  system's  preliminary 
design  has  been  completed  and  a  low- 
energy  demonstration  accelerator  at  the 
Los  Aiamos  National  Laboratory  in  New 
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Mexico  has  undergone  construction  and 
successful  operational  testing.  Several 
external  reviews  have  revealed  no 
technical  "showstoppers."  However, 
accelerators  have  never  made  tritium  on 
a  continuous  production  scale,  and  the 
APT  would  be  a  first-of-a-kind  facility. 

Tritium  production  in  reactors  has 
been  demonstrated  to  be  safe  and 
technically  straightforward.  Although 
there  are  variations  in  the  technical 
details,  in  the  past  the  only  method 
used  to  produce  tritium  has  been  with 
reactors  and  tritium-producing  "targets" 
containing  lithium.  DOE  began 
considering  commercial  reactor  target 
designs  for  tritium  production  in  the 
1960s.  The  TPBAR  to  be  used  in 
commercial  reactors  was  designed  and 
extensive  development  and  testing  done 
during  DOE's  previous  New  Production 
Reactor  Program  (1988-1992). 
Commercial  nuclear  power  is  supported 
by  a  well  developed,  mature  industrial 
infrastructure.  During  that  program, 
rods  of  essentially  the  same  design  as 
those  to  be  used  in  commercial  reactors 
were  irradiated  in  DOE's  Advanced  Test 
Reactor  at  the  Idaho  National 
Environmental  and  Engineering 
Laboratory.  Post-irradiation  non- 
destructive and  destructive 
examinations  have  shown  that  the  rods 
performed  even  better  than  predicted. 
Various  laboratory  tests  have 
consistently  shown  TPBAR  component 
performance  to  be  as  good  or  better  than 
expectations. 

Following  two  extensive  technical 
reviews  by  the  Nuclear  Regulatory 
Commission  (NRC)  and  the  approval  of 
an  amendment  for  its  operating  license 
issued  in  September  1997,  the 
Temiessee  Valley  Authority's  (TVA) 
Watts  Bar  reactor  irradiated  32  TPBARs 
over  a  normal  operating  cycle  for  a 
confirmatory  demonstration.  Frequent 
monitoring  of  the  reactor  coolant  and 
neutron  flux  indicated  no  problems 
with  the  rods.  Following  irradiation,  the 
rods  were  removed  from  the  reactor's 
spent  fuel  on  March  19, 1999,  and 
visually  inspected.  The  inspection  of 
the  32  TPBARs  showed  no  indications 
of  any  kind  of  problem.  In  February 
1999,  DOE  submitted  the  Tritium 
Production  Core  Topical  Report  to  the 
NRC.  NRC's  review  of  the  report  has 
raised  no  significant  concerns  and  a 
Safety  Evaluation  Report  to  this  effect  is 
now  being  finalized  by  the  NRC. 

Conclusion:  While  much  progress  has 
been  made  in  addressing  the  technical 
issues  that  existed  regarding  the  APT  at 
the  time  of  the  1995  Record  of  Decision, 
tritium  production  technology  for  light 
water  reactors  is  more  technically 
mature,  and  carries  with  it  less  technical 
risk  than  the  APT. 


Capacity 

The  commercial  reactor  alternative 
and  the  APT  alternative  would  both 
have  a  maximum  production  capacity  of 
about  3  kilograms  of  tritiimi  per  year. 
Commercial  reactors  routinely  operate 
at  full  power  for  extended  periods  of 
time.  The  national  average  capacity 
factor  for  commercial  reactors  is  in 
excess  of  75  percent,  including  all 
refueling  shutdown  periods.  The  Watts 
Bar  reactor,  while  irradiating  32  of 
DOE's  TPBARs,  recently  shut  down  for 
refueling,  having  been  in  continuous 
high-power  operation  for  353 
consecutive  days.  The  availability  of 
multiple  candidate  reactors  for 
irradiating  TPBARs  also  provides  high 
confidence  that  tritium  production 
capacity  requirements  can  be  met. 
Although  much  progress  has  been  made, 
the  APT  project  has  not  yet 
demonstrated  its  tritiimi  production 
capacity. 

Conclusion:  Although  either 
alternative  should  be  able  to  meet 
capacity  requirements,  the  availability 
of  multiple  commercial  reactors  and 
their  demonstrated  capacity  factors 
provides  a  greater  degree  of  confidence 
that  production  goals  can  be  met 
consistently. 

Schedule 

The  commercial  reactor  alternative 
could  begin  producing  its  first  batch  of 
tritium  in  October  2003  when  one  of  the 
candidate  reactors  is  scheduled  to 
complete  a  refueling  outage.  Because 
many  technical  and  regulatory  issues 
have  been  addressed  already,  there  is  a 
high  degree  of  confidence  that  this 
initial  irradiation  schedule  can  be  met. 
The  first  batch  could  be  delivered  to  the 
stockpile  as  tritium  gas  as  soon  as  the 
TEF  is  operational.  Selection  of  the 
incomplete  reactor  approach  would  not 
impact  the  schedule  because  an  existing 
reactor  would  be  used  to  irradiate  the 
initial  batch  of  TPBARs.  Under  both 
reactor  alternatives,  cmrent  START  I 
requirements  would  be  met  without  the 
use  of  the  5-year  tritium  reserve.  The 
APT  alternative  would  be  operational 
aroimd  2008  and  would  begin 
continuous  tritium  production  at  that 
time.  This  would  require  that  3  years  of 
the  5-year  reserve  be  utilized  for 
stockpile  support.  The  APT  would  need 
to  operate  at  its  maximum  capacity  for 
a  number  of  years  to  replace  the 
depleted  reserve. 

Conclusion:  There  is  a  high  likelihood 
that,  with  adequate  funding,  the  reactor 
alternatives  can  meet  the  schedule  and 
the  tritium  reserve  would  not  be 
impacted.  The  APT  would  require  that 
at  least  3  years  of  the  reserve  be 


consumed  and  that  the  machine  operate 
at  maximum  capacity  until  the  reserve 
has  been  restored.  Any  schedule  delay 
beyond  2008  would  potentially  utilize 
the  balance  of  the  reserve  and  thus 
potentially  impact  the  stockpile.  If 
START  n  is  ratified  and  implemented, 
any  schedule  risk  would  be  eliminated. 
However,  for  current  stockpile 
requirements,  the  commercial  reactor 
alternative  has  the  best  chance  for 
meeting  schedule  requirements. 

2.  Regulatory  and  Licensing  Issues 

Both  the  reactor  and  accelerator 
alternatives  would  be  overseen  by 
bodies  external  to  DOE.  The  potential 
for  oversight/regulatory  issues  to  impact 
the  tritium  alternatives  is  discussed 
below. 

The  NRC  would  have  to  amend  the 
operating  licenses  of  existing 
commercial  reactors  to  permit 
production-scale  irradiation  of  tritiimi- 
producing  rods.  Requests  for  license 
amendments  would  be  submitted  in  the 
middle  of  calendar  year  2000.  It  is 
expected  that  the  NRC  would  be  in  a 
position  to  act  upon  the  amendment 
requests  well  in  advance  of  the  planned 
October  2003  start  of  irradiation.  Some 
experience  has  already  been  gained  in 
this  area  because  the  Watts  Bar  reactor's 
operating  license  was  amended  in 
September  1997  to  permit  the 
confirmatory  test  irradiation  of  32 
TPBARs.  That  licensing  process  was 
completed  in  a  few  montiis.  The  NRC 
has  completed  two  reviews  of  technical 
reports  on  the  TPBAR  submitted  by 
DOE  and  a  third  review  of  a  reactor- 
specific  request  to  amend  the  Watts  Bar 
reactor's  operating  license  for  the 
confirmatory  irradiation  demonstration. 
No  significant  safety  issues  were 
identified. 

If  a  partially  complete  reactor  were 
finished  and  brought  on  line,  the  facility 
would  have  to  be  licensed  as  a  new 
nuclear  power  plant.  The  licensing 
process  is  likely  to  take  up  to  5  years. 
As  discussed  above,  this  would  not 
impact  national  security  because  initial 
tritiimi  production  would  begin  with  an 
existing  reactor.  However,  delays  in 
getting  the  incomplete  plant  into 
operation  could  delay  and  possibly 
reduce  DOE's  receipt  of  revenues  from 
the  plant's  power  sales.  Thus,  the  only 
potential  regulatory  impact  would  be 
financial  in  nature. 

The  APT  design,  construction,  and 
operation  would  be  overseen  by  the 
Defense  Nuclear  Facilities  Safety  Board 
(DNFSB).  To  date,  the  DNFSB  has  not 
identified  any  issues  that  would  affect 
the  availability  of  this  facility.  The  APT 
would  not  require  a  license  for  its 
construction  or  operation. 
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Conclusion:  The  APT  option  appears 
to  have  no  regulatory  and  licensing 
issues.  The  existing-reactor  sub-option 
is  not  likely  to  be  impacted  by 
regulatory  and  licensing  issues.  The 
incomplete  reactor  sub-option  has 
potential  for  these  issues  to  impact  its 
schedule,  but  is  not  likely  to  affect 
tritium  production  because  initial 
irradiation  would  be  with  an  existing 
reactor. . 

3.  Cost 

Cost  is  determined  in  terms  of 
investment  cost  and  life-cycle  cost. 
Investment  cost  is  defined  as  the  total  of 
all  remaining  up-front  costs  necessary  to 
design,  develop,  construct,  startup,  or 
otherwise  establish  tritium  production 
capacity.  Investment  costs  are  generally 
the  same  as  project  costs.  Life-cycle  cost 
is  defined  as  the  total  amoimt  of  money 
spent  to  produce  100  kilograms  of 
tritium  over  the  life  of  the  alternative  to 
meet  current  START  I  requirements. 
Life-cycle  cost  includes  investment  cost, 
all  operating  costs,  and  decontamination 
and  decommissioning  (D&O)  costs.  All 
cost  disciissions  refer  to  constant  FY 
1999  dollars. 

The  investment  cost  remaining  (FY 
1999-2008)  to  develop,  design, 
construct,  and  startup  the  APT  facility, 
sized  to  meet  START  I  tritium 
requirements,  would  be  $3.4  billion. 
The  investment  cost  remaining  to 
establish  capabilities  to  produce  tritium 
through  irradiation  services  with 
existing  commercial  reactors  and  to 
design,  construct,  and  startup  the  TEF 
would  be  $580  million.  This  investment 
cost  would  increase  by  $1.2-1.8  billion 
if  finishing  an  incomplete  reactor  is 
included. 

The  aimual  operating  cost  of  the  APT 
would  be  $135  million  when  meeting 
START  I  tritium  requirements.  The 
annual  operating  cost  to  produce 
START  I  quantities  of  tritium  using 
existing  reactors  would  be  $20-60 
million.  At  the  high  end  of  this  range 
DOE  would  pay  for  the  incremental 
increase  in  the  enrichment  of  the  host 
reactors'  fuel  as  needed  to  accommodate 
TPBARs  for  tritiimi  production.  At  the 
low  end  of  the  range  DOE  would 
provide  blended-down  highly  enriched 
uraniiun  frtim  its  national  security 
stocks,  and  the  host  utility  would 
reimburse  DOE  for  that  portion,  not 
directly  attributable  to  tritiiun 
production.  If  DOE  provides  funds  to 
finish  an  incomplete  reactor,  under 
some  scenarios,  the  Government  would 
share  in  the  power  sales  revenue  of  that 
reactor.  These  revenues  would  depend 
on  the  amount  of  investment  money 
provided  and  whether  the  funds  were 
provided  over  a  short  period  or  an 


extended  period.  Large  "block" 
investment  payments  would  result  in 
the  highest  revenue  share.  Reduced, 
extended  payments  would  provide  no 
revenue  share.  Depending  on  the 
investment,  the  annual  operating  cost  to 
DOE  would  range  from  aroimd  $30 
million  of  net  income  to  around  $25 
million  of  net  outlay. 

D&D  costs  for  the  APT  would  be  $260 
million.  For  the  reactor  alternative,  DOE 
would  be  liable  only  for  D&D  of  the  TEF 
at  $8  million.  DOE  would  have  no 
liability  for  reactor  D&D  costs. 

The  APT  and  TEF  would  be  designed 
for  a  40-year  life.  Although  the  NRC 
licenses  of  oirrently  operating  reactors 
would  expire  before  then,  extension  of 
the  reactors'  operating  licenses  is 
possible,  either  to  meet  power  demand 
or  tritiiun  requirements  or  both.  For 
purposes  of  this  cost  analysis,  it  is 
assumed  that  suitable  reactors  will  be 
available  throughout  the  40-year 
period..  Thus,  all  alternatives  were 
compared  on  the  same  life-span  basis. 
Life-cycle  cost  for  the  APT  is  estimated 
to  be  $9.2  billion.  Life-cycle  cost  for  the 
use  of  commercial  reactors  is  estimated 
to  be  $1.2  billion  to  $2.9  billion, 
depending  on  the  investment-revenue 
combination  discussed  above. 

The  present  discount  value  of  the 
APT  alternative,  using  a  3.6  percent 
discount  rate,  would  be  $5.2  billion. 
The  present  discount  value  of  the 
commercial  reactor  alternative  would 
range  from  $880  million  to  $2.0  billion, 
depending  on  the  investment  and  fuel 
enrichment  strategies,  as  discussed 
above. 

Conclusion:  Under  ciurent 
requirements,  the  commercial  reactor 
alternative  would  cost  significantly  less 
than  the  APT  alternative  in  terms  of 
investment  costs,  operating  costs.  D&D 
costs,  life-cycle  costs,  and  present 
discount  vedue. 

Cost  To  Meet  Reduced  START  n 
Requirements 

If  START  n  comes  into  force,  the 
tritium  need  date  could  be  aroiuid  2011 
and  the  maximiun  tritium  production 
rate  may  be  reduced  to  about  1.5 
kilograms  per  year.  If  so,  a  smaller 
accelerator  could  be  constructed, 
reducing  its  investment  cost  to  $2.8 
billion.  The  existing  commercial  reactor 
alternative's  investment  cost  remains 
about  the  same  as  the  START  I  case.  The 
accelerator  alternative's  life-cycle  cost 
imder  this  reduced-requirement 
scenario  would  be  $7.5  bilUon.  Life- 
cycle  cost  for  the  commercial  reactor 
alternative,  using  existing  reactors 
would  be  $2.2  billion  or  less,  depending 
on  the  fuel  enrichment  strategy.  Adding 
completion  of  an  unfijiished  reactor 


could  drive  the  life-cycle  costs  up  or 
down,  depending  on  the  investment 
strategy. 

Conclusion:  Under  START  II 
requirements,  the  commercial  reactor 
alternative  would  cost  significantly  less 
than  the  APT  alternative  in  terms  of 
investment  cost,  operating  costs,  D&D 
costs,  and  life-cycle  costs. 

4.  Nonproliferation  Issues 

Concerns  have  been  expressed  by 
members  of  Congress  and  other 
individuals  and  groups  regarding  the 
use  of  a  civilian  reactor  to  assist  a 
defense  mission.  As  a  result  of  these 
concerns,  the  Congress  requested  the 
Department  to  facilitate  a  high-level 
interagency  review  of  the 
nonproliferation  implications  of  the 
various  tritium  production  technologies. 
Participants  in  the  review  included  the 
National  Security  Coimcil,  the 
Department  of  Defense,  the  Department 
of  State,  the  Arms  Control  and 
Disarmament  Agency,  the  White  House 
Office  of  Science  and  Technology 
Policy,  the  Office  of  the  Vice  President, 
and  the  NRC.  The  report,  Interagency 
Review  of  the  Nonproliferation 
Implications  of  Alternative  Tritium 
Production  Technologies  Under 
Consideration  by  the  Department  of 
Energy,  was  provided  to  the  Congress  in 
July  1998.  A  summary  of  conclusions  of 
the  report  follows: 

The  interagency  report  noted  that 
tritium  is  not  a  fissionable  material,  and 
thus  there  is  no  legal  prohibition  on  the 
production  of  tritiiun  in  a  commercial 
reactor  to  support  the  stockpile.  The 
report  concluded  that  "the 
nonproliferation  policy  issues 
associated  with  the  use  of  a  commercial 
light  water  reactor  are  manageable,  and 
that  the  Department  should  continue  to 
piusue  the  reactor  option  as  a  viable 
source  for  future  tritiiun  production." 
This  conclusion  was  based  on  a  number 
of  factors,  including  the  following: 

•  Use  of  commercial  reactors  for 
tritium  production  is  not  prohibited  by 
statute  or  international  treaUr; 

•  There  have  been  several  exceptions 
over  the  past  several  decades  to  the 
practice  of  distinguishing  between  the 
civilian  and  military  uses  of  nuclear 
power. 

•  Commercial  reactors  engaged  in 
tritium  production  would  remain 
ehgible  for  the  application  of 
International  Atomic  Energy  Agency 
safeguards. 

•  The  commercial  reactor  option 
would  be  operated  in  compliance  with 
international  agreements  imposing 
restrictions  on  use  of  transferred 
materials  for  peaceful  purposes  only, 
e.g.,  no  reactor  fuel  or  component  ' 
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transferred  under  these  agreements 
would  be  used  by  any  reactor  making 
tritium;  and 

•  Further  mitigation  is  offered  if  the 
existing  reactors  are  operated  by  TVA. 
TVA's  statutory  charter  assigns  it  a 
national  security  mission.  TVA's 
reactors  are  already  government 
facilities.  TVA  has  made  contributions 
to  national  security  in  the  past 
including  production  of  mimitions  and 
providing  power  for  the  enrichment  of 
uraniimi  for  civilian  and  military 
puiposes.  It  would,  therefore,  be 
entirely  appropriate  for  TVA  to  be 
assigned  the  tritium  production 
mission. 

The  interagency  review  concluded 
that  the  accelerator  option  would  raise 
no  significant  nonproliferation  poUcy 
issues,  assuming  that  export  control 
measures  are  maintained.  Subsequent  to 
the  issuance  of  the  report,  concerns 
have  been  expressed,  applicable  to  both 
the  APT  and  to  the  completion  of  an 
unfinished  reactor,  that  the  commitment 
to  a  major  new  weapons  facility  would 
be  inconsistent,  either  in  fact  or  in 
appearance,  with  our  commitment  to 
further  stockpile  reductions  and  thus  to 
our  obligations  imder  the  Nuclear 
Nonproliferation  Treaty.  These  concerns 
were  considered  in  the  tritium 
technology  decision  process. 

Conclusion:  Although  concerns  have 
been  expressed  about  each  of  the  tritium 
production  alternatives, 
nonproliferation  policy  issues  would 
not  preclude  the  selection  of  any 
alternative. 

5.  Flexibility  To  Meet  Changing 
Requirements 

Since  tritiimi  production  stopped  in 
1988,  the  U.S.  tritium  requirements 
have  been  reduced  by  almost  75 
percent,  primarily  because  of  the 
stockpile  reductions  resulting  from 
bilateral  arms  control  agreements.  The 
current  tritium  production  requirement 
is  based  on  supporting  a  stockpile  sized 
for  START  I.  If  START  n  is  ratified  by 
the  Russian  Duma  (legislature),  the  U.S. 
may  decide  to  reduce  its  tritiiun 
productirn  requirements,  thus  moving 
the  need  date  to  2011  and  reducing 
tritium  production  requirements. 
Stockpile  reductions  beyond  START  II 
are  possible  and  would  hopefully  occiu', 
potentially  resulting  in  further 
extension  of  the  tritium  need  date  and 
reductions  in  tritium  production 
requirements. 

The  APT  has  significant  flexibility  to 
change  its  rate  of  tritiimi  production  and 
therefore  its  operating  costs.  It  is  less 
flexible  in  its  avoidance  of  capital 
investment  costs.  The  APT  project  plan 
calls  for  construction  of  a  "modular" 


accelerator  sized  to  produce  about  1.5 
kilograms  per  year,  the  capacity 
sufficient  for  a  START  II  stockpile. 
According  to  the  plan,  if  current  tritium 
requirements  are  not  reduced  by  early 
FY  2000,  accelerator  construction  would 
proceed  with  a  full-size  machine  having 
a  capacity  of  3  kilograms  per  year  with 
a  $500  million  increase  in  investment 
cost.  If  tritium  requirements  are  reduced 
after  early  FY  2000  much  of  the 
investment  cost  of  the  APT  would  be 
"sunk." 

The  use  of  the  existing,  operating 
reactors  is  the  most  flexible  option  with 
respect  to  changing  stockpile  levels.  If 
the  tritium  need  date  is  extended  during 
FY  1999-2000,  most  investment  for  this 
alternative  could  be  suspended 
indefinitely  and  then  restarted  later.  A 
substantial  portion  of  DOE's  operating 
costs  would  be  based  on  tritium  demand 
on  a  pay-as-you-go  basis.  Except  for 
minimsd  standby  costs,  EKDE  would  pay 
for  irradiation  services,  TPBAR 
manufacturing,  and  transportation 
operations  only  diuing  those  years 
when  tritium  is  actually  required.  The 
amount  spent  for  irradiation  services 
would,  to  a  great  degree,  depend  on  the 
amount  of  tritium  produced  If  the 
tritium  need  date  is  extended  before  the 
TEF  handles  its  first  increment  of 
radioactive  material,  that  facility  could 
remain  in  standby  indefinitely  for  less 
than  $1  million  per  year. 

If  completion  of  an  unfinished  reactor 
is  considered,  the  reactor  alternative's 
flexibility  characteristics  become  much 
like  those  of  the  APT.  While  there  is 
great  flexibility  in  amounts  of  tritiimi 
that  can  be  produced,  the  large  up-fit)nt 
investment  cost  would  have  no  relation 
to  tritium  requirements.  Once  DOE 
committed  itself  to  completion  of  the 
reactor,  there  would  be  no  opportunity 
to  reduce  investment  costs  if  stockpile 
tritium  requirements  were  reduced. 
Revenues  would  be  returned  to  DOE 
whether  tritium  is  needed  or  not,  but 
the  cost  per  kilogram  would  obviously 
be  higher  if  tritium  requirements  were 
substantially  reduced  as  a  result  of 
further  arms  reduction  agreements.  The 
annual  net  operating  cost  (positive  or 
negative)  of  Uiis  alternative  would  vary 
somewhat  with  tritium  demand  because 
of  reductions  in  the  cost  for  TPBAR 
manufacturing  and  transportation,  thus 
reducing  the  total-life  cycle  cost. 

Conclusion:  The  use  of  existing 
reactors  potentially  results  in  the 
greatest  degree  of  flexibility  to  meet 
changing  requirements,  especially  in 
view  of  Uie  potential  for  future 
reductions  in  the  nuclear  weapons 
stockpile. 


C.  Comparison  of  Environmental 
Impacts  of  Tritium  Supply  Alternatives 

Since  the  December  1995  Tritium 
Supply  and  Recycling  PEIS  ROD,  a 
substantial  amount  of  work  has  been 
accomplished  on  both  the  CLWR  tritium 
production  alternative  and  the  APT 
alternative,  including  the  issuance  of 
project-specific  Environmental  Impact 
Statements.  In  the  course  of  preparing 
this  supplement  to  the  December  1995 
ROD  for  the  tritium  supply  technology 
decision,  in  order  to  select  between  the 
two  technologies,  DOE  reviewed  the 
Tritium  Supply  and  Recycling  Final 
PEIS  to  ensure  that  the  information 
contained  there  is  still  valid.  The 
conclusion  of  that  review  is  that  the 
Tritium  Supply  and  Recycling  PEIS 
remains  a  valid  basis  for  the 
programmatic  portion  of  this 
consolidated  ROD. 

In  the  December  5, 1995  ROD  for  the 
Tritium  Supply  and  Recycling  PEIS, 
environmental  impacts  of  the  various 
tritium  supply  technologies  were 
compared  and  a  general  conclusion  was 
reached  that  "[for  all  of  the  reasonable 
tritiimi  supply  technology  alternatives] 
the  environmental  impacts  are  generally 
small  and,  except  for  the  commercial 
reactor  options  to  purchase  an  existing 
reactor  or  irradiation  services,  the 
impacts  are  within  the  same  range.  The 
Department  considers  the  commercial 
reactor  options  of  purchasing  an 
existing  reactor  or  irradiation  services  to 
be  the  environmentally  preferred 
alternative."  (60  FR  63889]  As  discussed 
below,  these  conclusions  remain  true. 

Described  below  are  the  relative 
diffnences  in  environmental  impacts 
between  tritium  production  in  operating 
CLWRs  (TVA's  Watts  Bar  Unit  1  and 
Sequoyah  Units  1  and  2  are  used  in  the 
andysis)  and  an  incomplete  CLWR 
(TVA's  Bellefonte  Unit  1  is  used  in  the 
analysis),  and  construction  and 
operation  of  the  APT  at  the  Savaimah 
River  Site.  For  an  incomplete  CLWR,  the 
environmental  analysis  attributes  all  of 
the  impacts  from  completing 
construction  and  operating  the  plant  to 
the  tritium  production  mission. 
Additionally,  because  any  tritium 
produced  by  a  CLWR  would  need  to  be 
extracted  from  TPBARs  prior  to  delivery 
to  the  nuclear  weapons  stockpile,  the 
impacts  associated  with  operation  of  a 
TEF  are  included  in  the  discussion 
below,  as  appropriate.  DOE  has  decided 
previously  that  a  TEF  capability  would 
be  constructed  regardless  of  whether  the 
CLWR  option  is  selected  as  the  primary 
or  the  backup  tritium  supply  [60  FR 
63890).  In  the  latter  case  the  TEF  would 
be  needed  as  part  of  a  viable  backup 
system  and  could  have  been 


incorporated  as  part  of  the  APT  facility. 
Therefore,  construction  impacts  of  TEF 
apply  if  either  the  CLWR  or  APT  option 
is  chosen,  but  TEF  operating  impacts 
apply  only  to  the  CLWR.  Because  of  the 
availability  of  data  in  the  tiered,  final 
EISs  for  use  of  commercial  reactors  for 
tritium  production,  the  TEF,  and  the 
APT,  the  discussion  below  is  based 
upon  the  best  available  information  and 
analyses  that  have  been  developed  to 
date. 

1.  Construction  Impacts 

For  tritium  production  in  a  CLWR, 
construction  impacts  would  range  from 
none  (for  operating  CLWRs)  to  minor 
(for  a  CLWR  which  is  currently 
approximately  90  percent  complete,  and 
would  only  require  internal 
modifications).  The  predominant 
construction  impact  associated  with  an 
incomplete  CLWR  would  be  on 
socioeconomics,  as  approximately  4,500 
direct  jobs  and  4,500  indirect  jobs  could 
be  created  during  the  peak  year  of 
construction.  The  creation  of 
approximately  9,000  total  jobs  would 
have  a  significant  positive  impact  on  the 
economic  area  surrounding  the 
incomplete  reactor.  For  the  APT  at  the 
Savannah  River  Site,  construction 
impacts  would  consist  of:  land 
disturbance  of  approximately  250  acres; 
water  use  of  less  than  1  percent  of 
current  use;  and  socioeconomic  impacts 
associated  wiA  a  peak-year  construction 
workforce  of  approximately  1,400  direct 
jobs  and  approximately  900  indirect 
jobs.  The  creation  of  approximately 
2,300  total  jobs  would  have  a  significant 
positive  impact  on  the  economic  area 
surroimding  the  Savannah  River  Site. 
Construction  impacts  associated  with  a 
TEF  at  SRS  would  be  minimal.  Land 
distmbance  would  occur  in  a  densely 
developed  industrial  area.  Water  use 
would  be  less  than  1  percent  of  current 
site  use.  Socioeconomic  impacts 
associated  with  a  peak-year  workforce 
would  be  about  740  direct  jobs  which 
would  have  a  positive  stabilizing 
influence  on  SRS  employment  but  an 
insignificant  impact  on  regional 
employment. 

Conclusion:  With  respect  to ' 
construction  impacts  associated  with 
tritium  production,  use  of  an  existing 
CLWR  would  have  the  least  impact  on 
the  natural  enviroimient.  Completion  of 
an  imfinished  reactor  would  have 
positive  socioeconomic  impacts,  as 
would  the  APT  at  SRS.  Using  an 
existing  CLWR  would  have  no 
socioeconomic  impacts.  For  all 
alternatives,  the  environmental  impacts 
associated  with  construction  are 
considered  small. 
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2.  Operating  Impacts 

For  an  operating  CLWR,  there  would 
either  be  no  impacts,  or  negligible 
impacts,  to  resources  such  as:  land, 
infi^structure,  noise,  visual,  air  quality, 
water  resoiuces  (use  and  quality), 
geology  and  soils,  archeological  and 
historic,  and  socioeconomics.  Tritium 
production  and  extraction  could  cause 
additional  impacts  in  the  following 
resources:  spent  fuel  generation;  human 
health  (normal  operations  and 
accidents);  low-level  radioactive  waste 
(LLW)  generation;  and  transportation. 

For  the  alternative  that  would 
complete,  start  up,  and  operate  an 
incomplete  reactor,  the  operating 
impacts  include  those  impacts 
associated  with  a  new  commercial 
nuclear  power  plant.  The  following 
resources  would  be  affected: 
infrastructure  (including  visual 
resources);  water  resources;  spent  fuel 
generation;  human  health  (normal 
operations  and  accidents);  LLW 
generation;  transportation;  and 
socioeconomics. 

Operation  of  a  TEF  at  the  Savaimah 
River  Site  would  affect  the  following 
resources:  infrastructure;  water 
resources;  human  health  (normal 
operations  and  accidents):  LLW 
generation;  and  socioeconomics. 

For  the  APT,  tritium  production  could 
cause  impacts  in  the  following 
resources:  infrastructure;  surface  water; 
human  health  (normal  operations  and 
accidents);  LLW  generation;  and 
socioeconomics.  For  the  resources 
potentially  affected  during  operation  of 
any  tritium  supply  technology,  the  most 
significant  discriminators  between 
alternatives  are:  infrastructiu^,  spent 
fuel,  human  health  (including  impacts 
from  accidents),  low-level  waste 
generation,  and  socioeconomics.  These 
resources  are  discussed  below  for  the 
tritium  production  alternatives,  as 
appropriate. 

Infrastructure 

The  production  of  tritiiun  in  an 
operating  CLWR  would  have  no  impact 
on  the  local  infrastructure.  The  impacts 
of  operating  a  newly  completed  reactor 
would  produce  more  than  1,200 
megawatts  of  usable  electric  power.  In 
an  area  such  as  the  Tennessee  Valley, 
this  beneficial  impact  would  tend  to 
reduce  the  need  for  operation  of  coal- 
fired  or  gas-fired  power  plants,  or  could 
offset  the  need  for  additional  power 
plants  in  the  futiu^,  potentially 
reducing  future  air  emissions.  Although 
visual  resources  surroimding  the 
incomplete  reactor  site  would  be 
negatively  impacted  by  a  cooling  tower 
pliune,  this  would  not  be  significant 


enough  to  change  the  plant's  existing 
visual  resource  classification.  For  the 
operation  of  the  TEF,  estimates  for  base 
load  electricity  use  are  approximately 
2.4  megawatts  of  electric  power,  which 
would  be  provided  through  the  existing 
infrastructure  at  SRS. 

For  the  APT,  estimates  for  base  load 
electricity  use  are  up  to  350  megawatts 
of  electric  power.  Environmental 
impacts  associated  with  production  of 
electricity  by  a  coal-fired  or  gas-fired 
power  plant  would  consist  mainly  of 
increased  air  emissions;  however,  no  air 
quality  standards  are  expected  to  be 
exceeded.  The  visual  impacts  of  the 
APT  are  not  deemed  significant  because 
the  facility  would  not  be  visible  from 
the  Savannah  River  Site  boundaries  to 
ground-level  observers. 

Conclusion:  Operation  of  a  newly 
completed  reactor  would  produce  a 
positive  impact  on  the  local 
infrastructure  by  producing  more  than 
1,200  megawatts  of  electric  power.  An 
operating  CLWR  used  for  tritium 
production  would  have  no  additional 
impact  on  the  local  infrastructure.  The 
TE^  would  have  a  negligible  impact  on 
the  local  infrastmcture  at  the  Savannah 
River  Site.  The  APT  would  have  a  minor 
negative  environmental  impact  on  the 
local  infrastructure  by  requiring 
approximately  350  megawatts  of  electric 
power. 

Spent  Fuel 

The  reactors  considered  here  each  use 
193  fuel  assemblies  when  operating.  At 
each  refueling  a  percentage  of  these 
assemblies  are  removed  from  the  reactor 
and  placed  in  the  reactor's  spent  fuel 
storage  pool.  The  number  of  assemblies 
of  spent  fuel  generated  by  an  existing 
reactor  could  increase  as  a  result  of 
tritiiun  production.  Increases  could 
range  from  approximately  60  spent  fuel 
assemblies  per  cycle  if  a  CLWR  is 
loaded  with  a  maximum  of  3,400 
TPBARs,  to  no  increase  in  spent  fuel  if 
a  CLWR  is  loaded  with  less  than 
approximately  2,000  TPBARs.  The 
environmental  impacts  associated  with 
long-term,  on-site,  dry-cask  storage  of 
spent  fuel  are  not  significant.  For  a 
newly  completed  CLWR,  approximately 
72  spent  fuel  assemblies  would  be 
generated  during  reactor  operations 
without  tritium  production.  For 
nominal  tritium  production,  the  amount 
of  spent  fuel  generated  would  not 
increase  as  long  as  less  than 
approximately  2,000  TPBARs  are  loaded 
into  the  reactor.  If  maximum  tritium 
production  is  needed,  up  to  3,400 
TPBARs  would  be  used  and 
approximately  69  additional  spent  fuel 
assemblies  would  be  generated  per 
cycle.  In  this  regard,  it  is  EKDE's 
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intention  to  minimize,  if  not  eliminate, 
the  generation  of  additional  spent  fuel 
by  limiting  the  number  of  TPBARs 
inserted  in  a  single  reactor.  Neither  the 
TEF,  nor  the  APT,  would  generate  spent 
fuel. 

Conclusion:  Operation  of  a  newly 
completed  reactor  would  generate  the 
most  additional  spent  fuel.  Use  of 
cxirrently  operating  reactors  could  lead 
to  a  limited  incremental  increase  in 
spent  fuel.  The  APT  would  generate  no 
spent  fuel. 

Human  Health  (Normal  Operations) 

By  adding  tritium  production  to  the 
currently  operating  reactors,  there 
would  be  additional  radiation  doses  to 
workers  and  the.  public  from  tritium 
production.  The  incremental  increase  in 
annual  average  worker  dose  is  estimated 
at  approximately  1.1  millirem,  while  the 
total  population  dose  within  50  miles  is 
estimated  to  increase  by  approximately 
2.0  person-rem  per  year  during  normal 
operations.  In  terms  of  potential 
impacts,  these  values  are  not  significant. 
For  example,  a  2.0  person-rem  dose 
translates  into  a  latent  cancer  fatality 
risk  of  1  in  1 ,000  years.  For  the  average 
worker,  a  1.1  millirem  annual  dose 
translates  to  a  risk  to  that  worker  of  a 
latent  cancer  fatality  every  2.3  ipillion 
years. 

By  finishing  the  incomplete  reactor 
and  operating  it  to  produce  electricity 
and  tritium,  there  would  be  radiation 
doses  to  workers  and  the  public  that  do 
not  ciurently  occur.  The  average  annual 
worker  dose  is  estimated  at  a  maximimi 
of  approximately  105  millirem,  of  which 

104  millirem  would  result  from 
operation  of  the  reactor  to  produce 
electricity,  and  1.1  millirem  would  be 
from  tritium  operations.  The  annual 
total  population  dose  within  50  miles  is 
estimated  to  be  a  maximum  of 
approximately  2.3  person-rem.  In  terms 
of  potential  impacts,  these  values  are 
not  significant.  For  example,  a  2.3 
person-rem  dose  translates  into  a  latent 
cancer  fatality  risk  of  1  in  870  years.  A 

105  millirem  annual  dose  translates  to 
a  risk  to  an  average  worker  of  a  latent 
cancer  fatality  every  23,000  years. 

Operation  of  the  TEF  at  the  Savannah 
River  Site  would  result  in  small 
radiological  impacts  to  workers  and  the 
public  from  tritium  production.  The 
average  annual  worker  dose  is  estimated 
at  approximately  40  millirem,  while  the 
total  population  dose  within  50  miles  is 
estimated  to  increase  by  approximately 
0.77  person-rem  per  year.  In  terms  of 
potential  impacts,  these  values  are  not 
significant.  For  example,  a  0.77  person- 
rem  dose  translates  into  a  latent  cancer 
fatality  risk  of  1  in  2600  years.  For  the 
average  exposed  worker,  a  40  millirem 


annual  dose  translates  to  a  risk  to  that 
worker  of  a  latent  cancer  fatality  every 
62,500  years. 

Operation  of  the  APT  would  result  in 
small  radiological  impacts  to  workers 
and  the  public  from  tritium  production. 
The  average  annual  worker  dose  is 
estimated  at  a  maximum  of 
approximately  144  millirem,  while  the 
total  population  dose  within  50  miles  is 
estimated  to  be  approximately  2.0 
person-rem.  In  terms  of  potential 
impacts,  these  values  are  not  significant. 
For  example,  a  2.0  person-rem  dose 
translates  into  a  latent  cancer  fatality  of 
1  in  approximately  1,000  years.  A  144 
millirem  annual  dose  translates  to  a  risk 
to  an  average  worker  of  a  latent  cancer 
fatality  approximately  every  17,600 
years. 

Conclusion:  Radiological  impacts  for 
normal  operations  are  considered  small 
for  all  alternatives.  The  APT  and 
commercial  reactor  options  would  have 
comparable  impacts  to  the  population. 
Use  of  an  operating  CLWR  would  have 
the  smallest  impact  to  workers. 

Human  Health  (Accidents) 

Based  upon  tests  and  analyses  that 
had  been  performed  previously  as  part 
of  the  DOE's  New  Production  Reactor 
program,  the  Tritiiun  Supply  and 
Recycling  PEIS  concluded  that  "it 
appears  that  no  new  significant  safiety 
hazard  is  introduced  as  a  result  of  a 
decision  to  produce  tritium  in  an 
existing  CLWR."  [PEIS,  page  4-524] 
Nonetheless,  the  PEIS  also 
acknowledged  that  a  complete  reactor- 
specific  evaluation  remained  to  be 
completed.  The  CLWR  EIS  provides  a 
detailed  evaluation  of  impacts  from 
accidents  on  a  site-specific  basis  for  the 
CLWR  reactor  alternatives.  Based  upon 
the  CLWR  EIS  evaluation,  the 
conclusion  in  the  PEIS  is  further 
supported.  The  CLWR  EIS  documents 
that  the  potential  impacts  irom  tritium 
production  on  accident  impacts  is 
small.  For  design-basis  accidents  at 
operating  reactors,  the  risk  of  a  latent 
cancer  fatality  to  an  average  individual 
from  tritium  production  in  the  50-mile 
population  surrounding  a  CLWR  would 
be  approximately  1  in  490  million  years. 
At  the  incomplete  reactor  site,  this  risk 
would  be  approximately  1  in  1.3  billion 
years.  For  beyond  design-basis 
accidents,  tritium  production  would 
result  in  very  small  changes  in  the 
consequences  of  an  accident.  This  is 
due  to  the  fact  that  the  potential 
consequences  of  such  an  accident 
would  be  dominated  by  radionuclides 
other  than  tritiimi.  At  the  operating 
reactors,  the  additional  risks  to  the  50- 
mile  population  from  adding  tritium 
production  would  be  less  than  one 


additional  cancer  per  every  100,000 
years  &t)m  a  beyond  design-basis 
accident.  At  the  incomplete  reactor  site, 
the  total  risk  of  the  new  reactor  and  the 
added  tritium  mission  to  the  50-mile 
population  would  be  approximately  11 
latent  cancer  fatalities  per  100,000  years 
from  a  beyond  design-basis  accident. 

The  potential  impacts  to  the  public 
from  accidents  associated  with 
operation  of  the  TEF  at  the  Savannah 
River  Site  are  extremely  small.  For  the 
design-basis  accident,  the  risks  to  the 
50-mile  population  would  be 
approximately  7  latent  cancer  fatalities 
per  100,000  years. 

The  potential  impacts  to  the  public 
from  either  a  design-basis  or  beyond 
design-basis  accident  from  the  APT  are 
small.  For  a  design-basis  accident,  the 
risk  of  a  lateiit  cancer  fatality  to  an 
average  individual  in  the  50-mile 
population  would  be  approximately  1  in 
470  million  years.  For  beyond  design- 
basis  accidents,  the  risks  to  the  50-mile 
population  wovild  be  approximately  3 
latent  cancer  fatalities  per  100,000 
years. 

Conclusion:  The  risks  associated  with 
accidents  are  small  for  all  the  tritium 
production  alternatives.  Differences 
between  the  CLWR  and  APT  are  not 
deemed  to  be  significant. 

Low-Level  Radioactive  Wastes 

LLW  generation  at  the  operating 
reactors  could  increase  by  0.43  cubic 
meters  annually  as  a  residt  of  tritium 
production.  The  impact  of  disposing  of 
the  additional  LLW  at  the  Barnwell 
commercial  disposal  facility  at 
Barnwell,  South  Carolina  would 
represent  much  less  than  1  percent  of 
the  total  LLW  that  is  ciurently  disposed 
of  at  that  facility.  The  newly  completed 
reactor  would  generate  approximately 
40  cubic  meters  of  LLW  annually,  which 
would  also  be  less  than  1  percent  of  the 
total  LLW  that  is  disposed  of  annually 
at  the  Barnwell  LLW  commercial 
disposal  facility.  Operation  of  the  TEF 
would  generate  approximately  232 
cubic  meters  of  LLW  annually.  These 
wastes  would  be  manageable  using 
existing  waste  management  treatment, 
storage,  and  disposal  facilities  at  the 
Savannah  River  Site. 

The  APT  would  generate 
approximately  1,400  cubic  meters  of 
LLW  annually.  These  wastes  would  be  - 
manageable  using  existing  waste 
management  treatment,  storage,  and 
disposal  facilities  at  the  Savannah  River 
Site.  The  environmental  impacts  of  all 
waste  types  for  all  alternatives, 
including  LLW,  would  be  small  and 
manageable  with  existing  facilities. 

Conclusion:  Although  all  of  the  waste 
generation  impacts  are  acceptable,  the 


use  of  currently  operating  reactors 
would  generate  the  smallest  amount  of 
low-level  wastes  from  tritium 
production.  For  all  alternatives,  the 
environmental  impacts  of  all  waste 
types,  including  low-level  waste  would 
be  small  and  manageable  with  existing 
facilities. 

Socioeconomics 

Little  or  no  socioeconomic  impact  is 
expected  by  adding  the  tritium 
production  mission  at  an  operating 
CLWR.  Operation  of  a  newly  completed 
CLWR  would  add  approximately  800 
direct  and  800  indirect  jobs.  The 
socioeconomic  impacts  of  the  1,600 
total  jobs  would  have  a  positive  impact 
on  the  economic  area  surrounding  the 
reactor  site.  Operation  of  the  TEF  would 
add  approximately  108  direct  jobs.  This 
would  not  have  any  significant  impact 
on  the  local  socioeconomic  area. 
Operation  of  the  APT  would  add 
approximately  500  direct  jobs  and  335 
indirect  jobs.  The  socioeconomic 
impacts  of  the  885  total  jobs  would  have 
a  positive  impact  on  the  economic  area 
surrounding  SRS. 

Conclusion:  Operation  of  a  newly 
completed  reactor  and  the  APT  would 
have  the  greatest  positive 
socioeconomic  impacts,  while  use  of 
currently  operating  CLWRs  to  produce 
tritium  would  involve  insignificant 
socioeconomic  impacts. 

Transportation 

There  vrill  be  impacts  associated  with 
transporting  irradiated  TPBARs  from  the 
reactor  sites  to  the  TEF  at  the  Savannah 
River  Site.  There  would  be 
approximately  13  shipments  of  TPBARs 
annually  to  SRS  whidi  would  result  in 
an  annual  human  health  risk,  over  the 
entire  route  of  the  shipments,  of  less 
than  1  latent  cemcer  fatality  every 
100,000  years.  The  impact  on  any  one 
individual  would  be  less  than  that. 
Because  the  Tritiiun  Loading  Facility 
and  the  APT  would  be  located  at  SRS, 
there  are  no  impacts  directly  associated 
with  transportation. 

Conclusion:  Although  all  the 
transportation  impacts  are  negligible, 
the  i'\J*T  has  the  least  impact. 

3.  Overall  Enviroiunental  Conclusion 

As  described  above,  and  as 
documented  in  the  environmental 
analyses  that  have  been  developed,  it  is 
expected  that  the  overall  environmental 
impacts  associated  with  tritium 
production  in  either  a  CLWR  or  the  APT 
would  be  small.  Consequently,  the 
environmental  impacts  associated  with 
the  two  alternatives  are  not  considered 
a  major  discriminating  factor  in  this 
tritium  technology  decision.  The 
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December  1995  Programmatic  ROD 
stated  that  the  use  of  existing  CLWRs  for 
tritium  production  would  be  the 
environmentally  preferred  alternative. 
Subsequent  analyses,  discussed  here, 
confirm  this  still  to  be  true. 

D.  Programmatic  Decision 

Both  technology  alternatives  are 
feasible.  Consistent  with  the 
Department's  December  22, 1998, 
announcement,  and  based  on  the  above 
analysis,  DOE  selects  the  use  of  existing 
commercial  light  water  reactors  as  the 
primary  technology  to  produce  tritium 
for  national  security  purposes.  In 
implementing  this  decision,  DOE  will 
construct  a  new  Tritiimi  Extraction 
Facility  on  the  Savannah  River  Site. 

The  use  of  commercial  light  water 
reactors  is  selected  to  be  the  primary 
tritium  supply  technology  because 
analysis  leads  to  the  conclusion  that  this 
technology: 

•  Would  have  the  best  chance  of 
meeting  all  military  requirements  due 
to: 

•  Lowest  technical  risk. 

•  Lowest  schedule  risk. 

•  Highest  confidence  for  meeting 
capacity  requirements. 

•  Would  nave  the  lowest  investment 
and  life-cycle  costs.  . 

•  Offers  potential  to  be  the  most 
flexible  in  meeting  changing 
requirement. 

•  Offers  potential  to  have  the  least 
environmental  impact. 

The  Accelerator  Production  of 
Tritiiun  (APT)  is  designated  as  the 
backup  tritiiun  production  technology. 
The  APT  Project  will  complete 
Engineering  Development  and 
Demonstration  (ED&D)  activities  and 
final  design  for  a  few  key  elements  of 
the  accelerator  system.  Completion  of 
these  activities  would  permit  expedient 
initiation  of  facility  construction  if  the 
accelerator  is  called  upon. 

In  January  1997,  the  Fast  Flux  Test 
Facility  (FFTF)  was  placed  in  a  safe 
standby  condition  as  near-term 
"insiuance"  given  the  uncertainties  at 
that  time  with  the  dual-track 
technologies  for  tritium  production. 
Because  it  could  not  produce  enough 
tritium  to  meet  production 
requirements,  it  could  not  serve  as  a 
potential  primary  long-term  tritium 
supply  source.  The  Department's 
evduation  of  FFTF  has  focused  on 
whether  it  can  or  should  play  any  role 
as  an  interim  source  of  tritium  until  one 
of  the  other  technologies  is 
implemented.  The  Department  is  fully 
confident  that  the  tritium  supply 
strategy  embodied  in  this  decision  can 
meet  any  current  or  future  tritium 
requirements.  Consequently,  the 


Department's  FFTF  will  have  no  tritium 
production  role.  A  separate  study  is 
being  conducted  to  determine  if  that 
reactor  should  be  restarted  and  operated 
for  other  purposes. 

m.  Site-specific  Decision  for  the 
Production  of  Tritium  Using 
Commercial  Light  Water  Reactors 
(CLWR) 

A.  CLWR  EIS  Alternatives 

In  conformance  writh  the  Department's 
December  22  announcement,  the 
preferred  alternative  identified  in  the 
CLWR  Final  EIS  is  to  produce  tritium  in 
the  Watts  Bar  and  Sequoyah  reactors.  As 
a  result  of  the  programmatic  decision  in 
this  ROD  (see  section  II),  DOE  will 
produce  tritium  in  a  CLWR,  and  the 
APT  is  designated  as  the  back-up 
technology.  Consequently,  the 
comparisons  described  in  this  section 
are  focused  solely  on  the  TVA  reactor 
alternatives,  and  not  the  APT. 
The  CLWR  EIS  evaluates  the 
following  alternatives:  (1)  No  Action 
^temative  (which  would  result  in  the 
production  of  tritium  in  an  accelerator 
at  the  SRS);  and  (2)  Tritium  production 
at  one  or  more  of  the  foUovdng 
Tennessee  Valley  Authority  (TVA) 
CLWRs:  Watts  Bar  Nuclear  Plant  Unit  1 
(Spring  City,  TN);  Sequoyah  Nuclear 
.  Plants  Units  1  and  2  (Soddy  Daisy,  TN); 
and  Bellefonte  Nuclear  Plants  Units  1 
and  2  (Hollywood.  AL).  The  Watts  Bar 
and  Sequoyah  reactors  are  existing, 
operating  CLWRs  that  produce 
electricity.  Tritium  production  could  be 
performed  in  these  reactors  without  any 
significant  modifications  to  these 
facilities  and  would  not  affect  electricity 
production.  The  Bellefonte  units  are 
unfinished  nuclear  reactors.  Bellefonte 
Unit  1  is  approximately  90%  complete, 
and  Unit  2  is  approximately  58% 
complete.  In  order  to  produce  tritium  in 
a  Bellefonte  reactor,  construction  would 
have  to  be  completed  and  an  operating 
Ucense  would  have  to  be  received  from 
the  NRC. 

B.  Non-Environmental  Comparison  of 
CLWR  Reactor  Alternatives 

1.  Cost  and  Flexibility  Factors 

Investment  cost  is  defined  as  the  total 
of  all  remaining  up-front  costs  necessary 
to  design,  develop,  construct,  startup,  or 
otherwise  establish  tritium  production 
capacity  at  each  of  the  CLWRs. 
Investment  costs  are  generally  the  same 
as  project  costs.  Life-cycle  cost  is 
defined  as  the  total  amount  of  money 
spent  to  produce  about  100  kilograms  of 
tritium  over  the  life  of  the  alternative. 
Life-cycle  cost  includes  investment  cost, 
all  operating  costs,  and  decontamination 
and  decommissioning  (D&D)  costs. 
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Cost  to  Meet  Current  Requirements 
(cost  comparisons  are  expressed  in 
constant  FY  1999  dollars). 

The  investment  cost  for  the  tritium- 
supply  system  that  would  use  the  Watts 
Bar  and  Sequoyah  reactors  is  estimated 
to  be  about  $580  million,  of  which 
approximately  $350  million  are 
associated  with  designing,  constructing, 
and  starting  up  the  new  TEF.  Total 
investment  costs  for  the  tritium-supply 
system  that  includes  the  Bellefonte 
alternative  are  estimated  to  be  $1.8 
billion  to  $2.4  billion,  depending  on  the 
plan  selected  for  payments  to  TVA  to 
complete  the  reactor.  The  Watts  Bar/ 
Sequoyah  alternative  could  be 
accommodated  within  the  DOE  Defense 
Programs  budget  but  the  Bellefonte 
alternative  cannot. 

The  life-cycle  cost  for  the  Watts  Bar 
and  Sequoyah  reactors  ranges  from  $1.4 
billion  to  $2.9  billion,  based  on  the 
letter  agreement  between  DOE  and  TVA 
signed  on  February  25,  1999.  This 
includes  $8  million  for  D&D  of  the  TEF. 
The  upper  end  of  the  life-cycle  cost 
range  assumes  that  EKDE  would  pay  cash 
for  the  incremental  increase  in  reactor 
fuel  enrichment  needed  for  a  reactor  to 
accommodate  TPBARs.  The  lower  end 
of  the  range  assumes  that  highly 
enriched  uranium,  drawn  from  DOE's 
defense  stocks,  would  be  blended  down 
to  provide  all  the  fuel  for  the  host 
reactors.  TVA  would  reimburse  DOE  at 
a  market-based  rate  for  that  portion  of 
the  fuel  cost  not  directly  attributable  to 
tritium  production.  Present  discount 
value  for  the  Watts  Bar/Sequoyah  option 
would  be  in  the  range  of  $880  million 
to  $1.6  billion. 

Life-cycle  cost  of  the  Bellefonte 
alternative  would  be  $1.2  billion  to  $2.8 
billion,  depending  on  the  plan  for 
payments  to  TVA  and  DOE's  share  of 
Bellefonte's  power  sales  revenues. 
Because  annual  budget  limitations 
would  likely  prevent  DOE  from  making 
large  up-front  payments  to  TVA  to 
complete  Bellefonte,  the  lower-revenue- 
share/higher-life-cycle-cost  scenario  is 
far  more  likely  than  the  high  revenue/ 
low  life-cycle  cost  scenario.  For  the 
Bellefonte  alternative,  no  fuel 
transactions  are  assimied.  Present 
discount  value  would  be  in  the  range  of 
$1.6-2.0  billion.  D&D  of  the  TEF,  but  no 
other  facility,  is  included. 

Conclusion:  The  Watts  Bar/ Sequoyah 
alternative  has  the  lowest  investment 
cost  which  can  be  accommodated 
within  the  DOE  national  security 
programs  budget.  There  is  also  strong 
potential  for  the  Watts  Bar/Sequoyah 
option  to  have  the  lowest  life-cycle  cost 
because  of  the  likelihood  that  Bellefonte 
life-cycle  costs  would  be  near  the  high 
end  of  the  range.  In  addition,  the  Watts 


Bar/Sequoyah  alternative  has  a 
significantly  lower  financial  risk 
because  DOE  would  not  pay  imtil 
tritium  is  produced.  With  the  Bellefonte 
alternative  there  is  a  degree  of  risk  that, 
having  paid  for  the  plant,  DOE  would 
not  receive  any  return  from  net  power 
revenues  because  of  changes  in  the 
power  market  or  failure  of  the  reactor  to 
go  into  operation. 

Cost  To  Meet  Reduced  START  II 
Requirements 

If  START  II  comes  into  force,  the 
tritium  need  date  could  be  around  2011 
and  the  maximum  tritium  production 
rate  may  be  reduced  to  about  1.5 
kilograms  per  year.  If  so,  the  existing 
commercial  reactor  alternative's 
investment  cost  would  remain  about  the 
same  as  the  current  case.  Life-cycle  cost 
for  the  commercial  reactor  alternative, 
using  the  existing  TVA  reactors  would 
be  in  the  range  of  $2.2-2.5  billion,  based 
on  the  DOE-TVA  letter  of  agreement  of 
February  25, 1999.  The  upper  end  of 
this  range  assumes  DOE  pays  cash  for 
incremental  increases  in  reactor  fuel 
enrichment.  The  low  end  of  this  range 
assumes  DOE  fuel  stocks  are  blended  to 
provide  for  the  incremental  increase  in 
fuel  enrichment.  The  range  could  be 
lower  still  if  TVA  piux;hased  all  its  fuel 
from  DOE.  The  Bellefonte  alternative's 
relatively  high  investment  costs  would 
not  change  under  a  START  11  scenario 
and  the  life-cycle  cost  would  be  reduced 
by  $100  million  or  less. 

Conclusion:  Under  a  START  II 
scenario,  investment  and  life-cycle  costs 
would  be  lowest  for  the  Watts  Bar/ 
Sequoyeih  alternative. 

Flexibility  To  Meet  Changing 
Requirements 

If  START  II  is  ratified,  the  U.S.  may 
decide  to  reduce  its  tritiimi  production 
requirements,  thus  moving  the  need 
date  to  aroimd  FY  2011  and  reducing 
tritium  production  requirements. 
Stockpile  reductions  beyond  START  II 
are  also  possible  and  would  result  in 
further  extension  of  the  tritium  need 
date  and  reductions  in  tritium 
production  requirements. 

The  Bellefonte  reactor  alternative's 
flexibility  characteristics  are  limited. 
While  there  is  great  flexibility  in 
amounts  of  tritiiun  that  can  be 
produced,  the  large  up-front  investment 
cost  would  have  no  relation  to  tritium 
requirements.  Once  DOE  committed 
itself  to  completion  of  the  reactor,  there 
would  be  no  opportunity  to  reduce 
investment  costs  if  stockpile  tritiiun 
requirements  were  reduced.  The  annual 
net  operating  costs  of  this  alternative 
would  vary  slightly  with  tritiimi 
demand  only  because  of  reductions  in 


the  cost  for  TPBAR  manufacturing  and 
transportation,  thus  reducing  the  total 
life-cycle  cost. 

The  use  of  the  existing  Watts  Bar  and 
Sequoyah  reactors  is  the  most  flexible 
widi  respect  to  changing  stockpile 
levels.  If  the  tritiiun  need  date  is 
extended,  most  investment  for  this 
alternative  could  be  suspended 
indefinitely  and  then  restarted  later.  A 
substantial  portion  of  DOE's  operating 
costs  would  be  based  on  tritium  demand 
on  a  pay-as-you-go  basis.  Except  for 
minimal  standby  costs,  DOE  would  pay 
for  irradiation  services,  TPBAR 
manufactiuing,  and  transportation 
operations  only  during  those  years 
when  tritiiun  is  actually  produced.  The 
amount  spent  for  irradiation  services 
would  be  dependent  on  the  amount  of 
tritium  produced.  If  the  tritium  need 
date  is  extended  before  the  TEF  handles 
its  first  increment  of  radioactive 
material,  that  facility  could  remain  in 
standby  indefinitely  for  less  than  $1 
million  per  year. 

Conclusion:  The  use  of  the  existing 
Watts  Bar  and  Sequoyah  reactors  results 
in  the  greatest  degree  of  flexibility  to 
meet  changing  requirements,  especially 
in  view  of  the  potential  for  future 
reductions  in  the  nuclear  weapons 
stockpile. 

Arms  Control/Nonproliferation 

The  use  of  the  currently  operating 
Watts  Bar  and  Sequoyah  reactors  has 
unique  advantages  not  available  with 
any  other  alternative,  including  the 
Bellefonte  option,  which  serve  to  offset 
the  nonproliferation  implications  of 
using  these  reactors.  It  is  the  only  option 
that  does  not  require  a  very  large  up- 
front capital  expenditure.  It  is  the  only 
option  that  allows  the  nation  to  pursue 
the  goal  of  further  arms  reductions 
without  commitment  to  a  major  new 
weapons  facility.  By  selecting  Watts  Bar 
and  Sequoyah,  the  nation  is  assured  of 
a  long-term  option  to  make  tritium, 
which  may  not  have  to  be  exercised  for 
many  years  if  arms  reduction  efforts  are 
successful,  as  DOE  hopes  they  would 
be. 

By  not  committing  itself  to  the 
construction  of  a  major  new  weapons 
facility,  the  U.S.  can  underscore  to  other 
nations,  especially  would-be  proliferant 
nations,  its  continuing  pursuit  of 
smaller  nuclear  weapons  stockpiles. 
This  would  be  consistent  with  recent 
U.S.  actions,  including  cessation  of 
underground  nuclear  testing,  the 
stoppage  of  plutonium  production,  and 
closure  or  withdrawal  of  defense 
missions  from  several  sites  in  the 
nuclear  weapons  complex.  Commitment 
to  a  major  new  weapons  facility  could 
be  seen  as  building  up  U.S.  nuclear 
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weapons  production  capabilities  at  a 
time  when  the  U.S.  is  seeking  to 
reassure  other  nations  of  its 
commitment  to  nuclear  arms  reductions. 

These  factors  offset  the  fact  that  the 
use  of  the  three  reactors  for  tritiiun 
production  would  depart  from  the 
general  practice  of  maintaining  a 
distinction  between  U.S.  defense  and 
civilian  nuclear  activities.  Moreover,  the 
Department  has  determined  that  the 
impact  of  this  issue  on  U.S. 
nonproliferation  policy  is  manageable, 
given  the  surroimding  circumstances 
enumerated  above. 

Conclusion:  The  use  of  the  currently 
operating  Watts  Bar  and  Sequoyah 
reactors  is  most  consistent  with  stated 
U.S.  nuclear  weapons  stockpile 
reduction  and  nonproliferation  goals. 

2.  Technical  Factors 


Capacity  and  Schedule 

Tlie  Bellefonte  alternative  and  the 
Watts  Bar/Sequoyah  alternative  could 
both  achieve  a  production  capacity  of 
about  3  kilograms  of  tritimn  per  year. 
No  matter  which  alternative  is  selected, 
the  first  batch  of  tritium  could  begin 
production  in  early  FY  2004  when  the 
Watts  Bar  reactor  is  scheduled  to   - 
complete  a  refueling  outage.  Because 
many  technical  and  regulatory  issues 
have  been  addressed  already,  there  is  a 
high  degree  of  confidence  that  this 
initial  irradiation  schedule  can  be  met. 
The  first  batch  of  tritiimi  gas  could  be 
delivered  to  the  stockpile  as  soon  as  the 
TEF  is  operational.  Because  the  Watts 
Bar  and  Sequoyah  reactors  would  be 
used  to  irradiate  the  initial  batches  of 
TPBARs,  delays  in  completing  the   - 
Bellefonte  reactor  woiUd  not  be 
expected  to  impact  the  tritium 
production  schedule.  Under  current 
START  I  requirements,  neither  reactor 
alternative  would  require  the  use  of  the 
tritium  reserve. 

Conclusion:  Each  reactor  alternative 
can  achieve  capacity  requirements. 
There  is  a  high  likelihood  that,  with 
adequate  funding,  each  of  the  reactor 
alternatives  can  meet  the  schedule  and 
the  tritiiun  reserve  would  not  be 
affected. 

Regulatory  and  Licensing  Issues 

The  Bellefonte  alternative  would  have 
to  be  licensed  as  a  new  nuclear  power 
plant.  The  plant's  initial  NRC  operating 
license  would  also  permit  tritiimi 
production.  This  process  is  likely  to 
take  up  to  5  years.  This  would  not  affect 
national  security  because  initial  tritium 
production  would  begin  with  the  Watts 
Bar  reactor.  Delays  in  getting  Bellefonte 
in  operation  would,  however,  delay  and 
possibly  reduce  DOE's  receipt  of 


revenues  from  Bellefonte  power  sales,  if 
any. 

The  NRC  would  have  to  amend  the 
operating  licenses  of  the  Watts  Bar  and 
Sequoyah  reactors  to  permit  production- 
scale  irradiation  of  tritium-producing 
rods.  DOE  expects  that  NRC  would  be 
in  a  position  to  act  upon  the  amendment 
requests  well  in  advance  of  the  planned 
October  2003  start  of  irradiation.  Some 
experience  has  already  been  gained  in 
this  area  because  the  Watts  Bar  reactor's 
operating  license  was  amended  to 
permit  the  confirmatory  test  irradiation 
of  32  TPBARs. 

Conclusion:  The  Bellefonte  alternative 
has  potential  for  these  issues  to  impact 
its  schedule,  but  is  not  likely  to  affect 
tritium  production.  However,  delays  in 
getting  Bellefonte  on  line  would  reduce 
the  Government's  receipts  from  its  share 
of  Bellefonte  revenues,  if  any.  The  Watts 
Bar/Sequoyah  option  is  not  likely  to  be 
affected  by  regulatory  issues.  Watts  Bar 
and  Sequoyah  are  preferred  over 
Bellefonte  because  the  completion  and 
initial  licensing  of  a  new  nuclear  fecility 
entails  greater  technical  and  financial 
risk  than  obtaining  a  license  amendment 
for  existing  facifities. 

C.  Comparison  of  Envimnmental 
Impacts  ofCLWR  Alternatives 

The  relative  differences  in 
environmental  impacts  between  tritium 
production  in  operating  CLWRs  [Watts 
Bar  and  Sequoyah)  and  the  completion 
and  operation  of  the  incomplete 
Bellefonte  Unit  1  reactor  are  described 
in  the  Supplemental  Programmatic 
Record  of  Decision,  Section  n.C,  above. 
As  described  in  that  section  and  as 
documented  in  the  CLWR  EIS,  DOE 
expects  that  the  overall  environmental 
impacts  associated  with  tritium 
production  in  a  CLWR  would  be  small. 
Consequently,  the  environmental 
impacts  associated  with  the  CLWR 
alternatives  are  not  considered  a  major 
discriminating  &ctor  in  this  decision. 
Based  on  all  of  the  environmental 
factors  considered,  the  use  of  the  Watts 
B^  and  Sequoyah  reactors  is  the 
environmentally  preferred  alternative. 

D.  CLWR  Decision 

DOE  selects  the  Watts  Bar  Unit  1  and 
the  Sequoyah  Unit  1  and  2  reactors  as 
the  specific  CLWRs  to  produce  tritium 
for  national  security  purposes. 
Compared  to  completing  the  Bellefonte 
reactor,  the  use  of  the  currently 
operating  Watts  Bar  and  Sequoyah 
reactors  for  tritium  production  would 
have  the: 

•  Lowest  investment  cost  and  lowesi 
life-cycle  cost  under  most-likely 
scenarios. 

•  Lowest  financial  risk. 


•  Greatest  flexibility  to  meet  changing 
requirements. 

•  Most  consistency  with  stated  arms 
reduction  goals. 

•  Lowest  overall  incremental 
environmental  impact. 

By  selecting  the  Watts  Bar  and 
Sequoyah  reactors,  highly  enriched 
uranium,  drawn  frt)m  EXDE's  defense 
stocks,  would  be  blended  down  to 
provide  for  the  enrichment  increase. 

IV.  Site-Specific  Decision  for 
Construction  and  Operation  of  a 
Tritium  Extraction  Facility  (TEF)  at  the 
Savannah  River  Site 

A.  TEF  Alternatives 

The  proposed  action  addressed  in  the 
Final  EIS  for  the  Construction  and 
Operation  of  a  TEF  at  the  Savannah 
River  Site  (SRS)  is  to  design,  construct, 
test,  and  operate  TEF  at  SRS  to  provide 
tritium  extraction  capability  to  support 
tritium  production  technology.  The 
purpose  of  TEF  is  to  extract  tritium- 
containing  gases  from  TPBARs 
irradiated  in  a  CLWR  or  irom  targets  of 
similar  design,  and  deliver  the  tritiimi- 
containing  gases  to  Building  233-H,  the 
existing  Tritium  Loading  Facility,  for 
final  purification.  As  described  below, 
DOE  evaluated  two  reasonable 
alternatives  and  a  no-action  alternative 
in  the  TEF  Final  EIS. 

1.  Construct  a  New  Facility  in  the  H- 
Area  (Preferred  Alternative) 

As  identified  in  the  TEF  Final  EIS,  the 
preferred  alternative  is  to  locate  TEF  in 
H-Area,  immediately  adjacent  to  and 
west  of  Building  233-H  within  the 
boimdaries  of  SRS.  The  reasons  for  co- 
locating  TEF  close  to  Building  233-H 
are:  (1)  To  share  common  support 
facilities,  services,  and  some  personnel; 
(2)  to  facilitate  the  transfer  of  tritium 
between  the  two  facilities;  and  (3)  to  use 
certain  gas-handling  processes  located 
in  H-Area.  TEF  would  consist  of  a 
concrete  industrial  facility  constructed 
partly  below  grade.  The  facility  would 
be  divided  into  two  major  areas:  (1)  A 
remote  handling  area  (RHA)  and  (2)  a 
tritium  processing  building.  The  tritium 
processing  building  would  be  entirely 
aboveground;  the  floor  of  the  RHA 
would  be  below  grade.  Construction  of 
the  proposed  facility  would  require 
approximately  4  to  5  years.  Major 
process  and  operation  systems  included 
within  the  proposed  TEF  would  be:  (1) 
The  Receiving,  Handling,  and  Storage 
System  that  would  support  all  functions 
related  to  the  receipt,  handling, 
preparation,  and  storage  of  incoming 
radioactive  soiuces  and  outgoing 
radioactive  waste  materials;  (2)  the 
Tritium  Extraction  System  that  would 
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get  tritium  and  other  gases  from 
irradiated  TPBARs,  remove 
contaminants  from  the  gas  stream,  and 
store  the  hydrogen  isotope/helium 
mixture;  (3)  the  Tritium/Product 
Processing  Systems  that  would  separate 
and  purify  process  gases  from  the 
irradiated  TPBAR  materials;  (4)  the 
Tritium  Analysis  and  Accountability 
Systems  that  would  support  monitoring 
and  tritium  accountability;  (5)  the  Solid 
Waste  Management  System  that  would 
receive  solid  waste  generated  by  TEF  for 
management  and  storage  prior  to 
disposal  in  the  SRS  E-Area  vaults;  and 
(6)  the  Heating,  Ventilation,  and  Air 
Conditioning  System  that  would 
provide  and  distribute  conditioned 
supply  air  to  the  underground  RHA  and 
the  aboveground  tritium  processing  area 
and  also  discharge  exhaust  air  to  the 
environment  via  a  100-foot  stack. 

2.  Upgrading  the  Existing  Allied  General 
Nuclear  Services  (AGNS)  Facility 

An  alternative  to  constructing  a  new 
TEF  within  H-Area  is  to  refurbish  and 
use  the  existing  Allied  General  Nuclear 
Services  (AGNS)  facility  located  in 
Barnwell  Coimty,  adjacent  to  the  eastern 
boundary  of  SRS.  AGNS  was  completed 
in  1976,  and  portions  of  the  facility 
were  tested  with  natural  uranium  in 
anticipation  of  obtaining  an  operating 
license  to  process  commercial  spent 
nuclear  fuel.  However,  due  to  a  change 
in  government  policy  on  reprocessing 
commercial  spent  nuclear  fuel,  the 
facility  never  opened.  It  was  cleaned  up 
and  placed  in  standby  in  1977  and  shut 
down  in  1983.  The  AGNS  facility  was 
designed  and  built  to  NRG  standards.  It 
would  not  meet  all  applicable  DOE 
Orders  without  major  modifications  as 
discussed  below.  Utilization  of  AGNS 
would  necessitate  some  new 
construction  and  some  modifications. 
Extraction  furnaces  would  have  to  be 
designed,  built,  and  installed.  A  drying 
oven  to  remove  pool  water  from  CLWR 
TPBAR  bundles  or  bimdles  of  targets  of 
similar  design  imloaded  in  the  wet 
basin  would  be  required  (at  AGNS, 
TPBARs  would  be  stored  in  existing  fuel 
storage  basins).  A  process  gas  stripper 
would  have  to  be  added  to  reduce  stack 
tritixun  releases.  Although  rail  lines  to 
the  existing  facility  have  been  removed, 
the  tracks  within  the  facility  staging  area 
and  into  the  cask  unloading  bays  are 
still  in  place.  Roads  on  the  AGNS 
property  need  moderate  repair;  and  a 
short  connecting  road  tying  AGNS  into 
the  SRS  road  system  would  have  to  be 
constructed.  Other  requirements  include 
refurbishing  the  heating,  ventilation,  afr 
conditioning  (HVAC)  fans,  motors,  high- 
efficiency  particulate  air  (HEP A)  filters 
and  dampers;  and  replacing  the  chiller 


water,  fire  protection,  electrical, 
seciirity,  and  personnel  protection 
systems. 

3.  No  Action  Alternative 

Under  the  no-action  alternative,  DOE 
would  not  construct  and  operate  a  TEF 
either  at  the  preferred  location  in  H- 
Area  or  at  the  alternate  location  at 
AGNS.  Under  the  no-action  alternative, 
DOE  could  incorporate  tritium 
extraction  capability  into  the  APT 
facility  at  SRS.  However,  because  the 
use  of  existing  commercial  light  water 
reactors  has  been  chosen  as  the  primary 
tritium  supply,  selection  of  no  action  for 
the  TEF  woidd  result  in  the  inability  to 
extract  tritiiun  from  the  irradiated 
TPBARs  because  an  APT  (with 
extraction  capabilities)  would  not  be 
built.  In  that  case,  DOE  would  not  be 
able  to  fulfill  the  purpose  and  need  for 
the  proposed  action.  Such  a  decision 
woidd  be  inconsistent  with  the 
December  5, 1995  ROD  for  the  Tritium 
Supply  Programmatic  EIS,  as  well  as  the 
programmatic  decision  documented  in 
this  Consolidated  ROD.  Based  on  the 
supplemental  Tritiim[i  Supply  and 
Recycling  ROD,  the  no-action 
alternative  for  tritiiun  extraction  is 
unreasonable  and  is  not  further 
discussed  in  this  portion  of  the 
Consolidated  ROD. 

B.  Non-Environmental  Comparison  of 
Alternatives 

1.  Cost  and  Technical  Factors 

Cost 

The  life  cycle  cost  estimate  for  the 
TEF  at  the  preferred  alternative  (H-Area) 
is  $920  million  compared  to  the  AGNS 
facility  upgrades  which  is  $1085 
million.  Both  estimates  are  in  constant 
FY  1999  dollars.  Because  of  its  close 
proximity  to  other  tritiiun  facilities  in 
H-Area,  the  H-Area  alternative  for  TEF 
enables  the  sharing  of  common  support 
facilities,  services,  and  some  personnel; 
to  facilitate  the  transfer  of  tritium 
between  the  two  facilities;  and  to  use 
certain  gas-handling  processes  located 
in  H-Area.  Consequentiy  the  life-cycle 
cost  of  operating  the  TEF  at  this  location 
is  less  than  AGNS.  The  AGNS  estimate 
exceeds  the  TEF  estimate  due  to  the 
added  cost  of  logistics  in  moving  the 
tritiiun  containing  gases  from  the  AGNS 
location  to  the  H-Area  location  for  final 
processing  and  loading  and  the 
additional  gas  processing  equipment 
needed  at  the  AGNS  location. 

Conclusion:  Locating  the  TEF  in  the 
H-Area  would  have  a  lower  life-cycle 
cost  than  locating  it  at  AGNS. 


Technical 

Several  technical  aspects  were 
considered  in  evaluating  the 
alternatives.  For  the  AGNS  facility, 
these  technical  aspects  included: 
constriiction  of  several  new  buildings  to 
house  the  gas  processing  equipment 
needed  (existing  facilities  were  not  large 
enough  to  house  the  needed 
gloveboxes),  installation  of  a  drying 
oven  to  remove  moisture  irom  TPBARs 
wetted  during  underwater  cask 
unloading,  the  addition  of  a  waste 
processing  facility,  and  an  overhaul  of 
the  AGNS  ventilation  system  to 
facilitate  the  tritium  gas  processing 
requirements.  Technical  factors 
involving  the  location  of  the  preferred 
alternative  are:  (1)  To  share  common 
support  facilities,  services,  and  some 
personnel;  (2)  to  facilitate  the  transfer  of 
tritium  between  the  two  facilities;  and 
(3)  to  use  certain  gas-handling  processes 
located  in  H  Area. 

The  design  basis  of  the  Tritium 
Extraction  Facility  (TEF)  requires  that 
tritium-containing  gasses  be  supplied  to 
the  existing  Tritium  Loading  Facility 
(Building  233-H).  Extracted  gasses 
would  not  be  isotopically  separated  at 
TEF  but  would  utilize  existing 
equipment  in  Building  233-H  for 
separation  of  the  hydrogen  isotopes.  In 
addition,  the  TEF  would  not  be 
designed  to  separate  hydrogen  and  non- 
hydrogen  isotopes.  The  cost  savings  to 
the  TEF  project  by  not  including  this 
separation  equipment  is  approximately 
$50  million.  If  the  TEF  were  built  at  the 
AGNS  facility,  the  TEF  would  have  to 
include  all  of  the  necessary  separation 
equipment  as  well  as  the  infrastructure 
required  for  the  facility  (electrical,  waste 
water,  fire  protection,  staffing,  etc.).  The 
hydrogen  isotopic  separation  equipment 
would  need  to  "purify"  the  extracted 
tritium-containing  gasses  prior  to 
loading  on  a  hydride  bed  for 
transporting  to  the  233-H  facility. 
Additionally,  utilization  of  AGNS 
would  require  the  unloading  of  shipping 
casks  underwater  which  in  turn  woidd 
require  the  addition  of  a  drying  area  for 
the  TPBARs  prior  to  extraction.  The 
introduction  of  water  in  or  around  a 
tritium  source  greatly  increases  the 
hazard  to  operations  personnel  in  the 
form  of  tritium  oxide,  which  is  10,000 
times  more  hazardous  to  humans  than 
elemental  tritium.  However,  collective      ^ 
doses  to  the  population  are  expected  to 
equal  those  of  the  H-Area  alternative. 

Conclusion ;  The  ability  of  the 
preferred  alternative  to  deliver  gas 
directiy  to  the  233-H  facility  offers 
several  technical  advantages  over  the 
AGNS  alternative. 
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C.  Comparison  of  Environmental 
Impacts  of  TEF  Alternatives 

In  general  DOE  considers  the 
expected  impacts  on  the  physical, 
biological,  and  human  environment  for 
both  reasonable  alternatives  to  be  minor 
and  consistent  with  what  might  be 
expected  for  an  industrial  facility,  hi  the 
comparison  of  impacts,  DOE  determined 
that  changes  from  current  site 
environmental  conditions  of  less  than  5 
percent  are  within  the  margin  of  error 
and  the  conservatism  inherent  in  the 
analyses.  Therefore,  DOE  finds  that  in 
those  instances  there  would  be  no 
measurable  change  from  current 
environmental  conditions.  As 
documented  in  the  TEF  Final  EIS, 
overall,  there  are  not  expected  to  be  any 
significant  differences  in  environmental 
impacts  between  the  two  reasonable 
alternatives.  Except  for  the  no-action 
alternative,  the  construction  and 
operating  impacts  of  the  TEF  would  be 
added  to  the  impacts  of  the  CLWR 
alternatives  discussed  in  Section  III 
above. 

1.  Construction  Impacts 

Minor  differences  between  the 
alternatives  are  expected  due  to 
construction.  Because  much  of  the 
AGNS  alternative  involves  internal 
modifications  to  an  existing  facility,  less 
land  would  be  distiu'bed  and  less 
construction  waste  generated.  However, 
because  the  land  at  H-Area  is  already  a 
densely  developed,  industrial  area, 
impacts  associated  with  land 
disturbance  are  not  a  significant  fector. 
With  respect  to  construction  waste 
voliunes,  potential  impacts  to  SRS  waste 
treatment,  storage,  and  disposal 
facilities  would  be  small  for  both 
alternatives  because  of  the  low  volumes 
of  waste  to  be  generated.  At  the  AGNS 
site,  construction  noise  and  activity 
could  have  localized  adverse  effects  on 
wildlife;  however,  this  is  not  expected 
to  be  significant.  Impacts  associated 
with  socioeconomics  would  be  similar 
as  each  alternative  would  have  a  5-year 
construction  duration  and  a  similar 
peak  workforce  {740  for  H-Area,  685  for 
AGNS).  While  the  creation  of  these  jobs 
would  have  a  positive  stabilizing  effect 
on  the  SRS  employment,  the  overall 
impact  would  be  minor  since  either 
alternative  would  change  the  regional 
emplo)rment  by  less  than  one-hedf  of  one 
percent. 

Conclusion:  Although  the 
environmental  impacts  associated  with 
construction  are  considered  small  for 
both  alternatives,  the  AGNS  alternative 
would  have  a  smaller  construction 
impact. 


2.  Operating  Impacts 

Operation  of  the  TEF  at  H-Area  or  at 
AGNS  could  cause  impacts  in  the 
following  areas:  human  health  (normal 
operations  and  accidents);  waste 
generation;  and  socioeconomics.  These 
areas  are  discussed  below: 

Human  Health 

A  primary  difference  between  the 
preferred  alternative  at  H-Area  and  the 
alternative  at  AGNS  is  AGNS's 
proximity  to  non-government  land,  and 
therefore,  its  greater  potential  for 
impacting  offsite  individuals  due  to 
releases  near  the  site  boimdary. 
Additional  differences  include  stack 
height  and  radionuclides  released  to  the 
environment  The  quantities  released  at 
AGNS  would  differ  fi-om  those  emitted 
at  H-Area  because  each  rod  would  have 
to  be  cut  three  times  in  order  to  fit  in 
the  AGNS  furnace,  while  full-height 
TPBARs  would  be  punctured  at  H-Area. 
While  processing  CLWR  TPBARs,  the 
contributions  of  nonradiological  air 
constituents  at  AGNS  would  be  0.13 
percent  of  the  applicable  standard,  and 
still  lower  for  the  onsite  H-Area 
alternative.  The  radiological  dose  for  the 
offsite  maximally  exposed  individual 
would  be  0.15  millirem  per  year  for 
AGNS  and  0.02  millirem  per  year  for  H- 
Area.  Both  of  these  would  be  well  below 
the  regulatory  annual  limit  of  10 
millirem  from  airborne  releases. 
Because  of  the  location  of  AGNS,  some 
minority  or  low-incoqie  commimities 
could  be  disproportionately  affected  by 
radiological  and  nonradiological  air 
emissions;  however,  such  impacts  are 
expected  to  be  minor  and  within  all 
regulatory  standards.  Compared  to  the 
proposed  action,  for  the  maximally 
exposed  individual  the  AGNS 
alternative  is  projected  to  have  a  0.1 3 
millirem  per  year  higher  radiation  (due 
to  its  closer  proximity  to  the  boimdary) 
but  nearly  equal  collective  population 
doses. 

With  respect  to  impacts  from 
potential  accidents,  the  lower 
population  density  in  the  communities 
near  AGNS  would  result  in  a  slightly 
smaller  collective  doses  from  potential 
accidents.  For  each  of  the  alternatives, 
the  design-basis  accident  would  yield 
risks  to  the  50-mile  population  of 
approximately  7  latent  cancer  fatalities 
every  100,000  years. 

Conclusion:  Although  the  differences 
between  the  two  alternatives  are  not 
significant,  the  preferred  alternative  (H- 
area)  would  have  a  lower  impact  on 
human  health  because  of  its  greater 
distance  from  the  site  boimdary. 


Waste  Generation 

Both  alternatives  would  generate  232 
cubic  yards  of  waste  annually.  The 
potential  impacts  to  SRS  waste 
treatment,  storage,  and  disposal 
facilities  would  be  small  because  the 
volumes  would  be  small  relative  to 
existing  waste  management  capabilities. 

Conclusion:  There  is  no  apparent 
difference  between  the  two  alternatives' 
generation  of  waste. 

Socioeconomics 

Because  of  its  proximity  to  other 
tritium  facilities  in  H-Area,  the  H-Area 
alternative  for  TEF  facilitates  the  use  of 
common  support  facilities,  services,  and 
some  personnel.  Consequently,  the 
operations  workforce  for  the  H-Area 
alternative  is  approximately  60  percent 
as  much  as  the  AGNS  alternative  (108 
versus  175).  While  the  socioeconomic 
impact  for  each  alternative  is  considered 
minor,  the  reduced  staffing  requirement 
for  the  H-Area  alternative  is  a  major 
factor  in  its  reduced  life-cycle  cost 
compared  to  the  AGNS  alternative. 

Conclusion:  Although  the  AGNS 
alternative  would  provide  67  more  jobs 
for  facility  operators,  the  difference  is 
not  significant. 

3.  Environmentally  Preferred 
Alternative 

As  described  in  the  TEF  Final  EIS,  the 
potential  impacts  from  the  preferred 
alternative  or  the  AGNS  alternative  on 
the  physical,  biological,  and  human     . 
environment  would  be  minor  and 
consistent  with  what  might  be  expected 
for  an  industrial  faciUty.  The  preferred 
site  for  TEF  is  within  H-Area,  a  densely 
developed,  industrialized  area  near  the 
center  of  SRS,  approximately  6.8  miles 
from  the  nearest  (western)  SRS 
boundary.  There  are  four  existing 
tritium-related  facilities  in  the 
immediate  vicinity  of  the  proposed  TEF 
site.  Advantages  to  locating  TEF  within 
H-Area  include  minimal  environmental 
impacts  associated  with  construction 
and  operation  of  the  proposed  TEF  due 
to  the  developed  nature  of  H-Area; 
availability  of  site  infrastructure  (i.e., 
power,  steam,  potable  water,  sewerage); 
and  proximity  to  existing  tritium-related 
facilities  and  processes  to  support  TEF 
operations.  Both  the  nonradiological  air 
constituents  and  annual  radiological 
dose  are  lower  for  the  preferred 
alternative  compared  to  the  AGNS 
alternative.  Consequently,  the  H-Area 
alternative  is  the  environmentally 
preferred  alternative. 

D.  TEF  Decision 

The  preferred  alternative,  to  design, 
construct,  test,  and  operate  a  new  TEF 
in  H-Area  immediately  adjacent  to  and 
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west  of  Bviilding  233-H,  at  the  SRS,  is 
selected  for  implementation.  This 
alternative  has  the  lowest  life-cycle  cost, 
has  technical  advantages,  and  is 
environmentally  preferred. 

V.  Site-Specific  Decision  for 
Accelerator  Production  of  Tritium 
(APT) 

DOE  has  prepared  this  part  of  the 
Consolidated  Record  of  Decision  to 
implement  that  portion  of  the  Decemher 
22, 1998  announcement  designating  the 
APT  as  the  backup  technology.  It  is 
based  on  the  analysis  firom  the 
Accelerator  Production  of  Tritium  at  the 
Savannah  River  Site  Final 
Environmental  Impact  Statement  (DOE/ 
EIS-0270)  issued  in  March  1999,  along 
with  other  factors  such  as  DOE  statutory 
mission  requirements,  national  security 
policy,  cost,  schedule  and  technical 
risks. 

A.  APT  Design  Features  and  System 
Alternatives  Considered 

The  EIS  evaluated  the  no  action 
alternative,  and  technology  and  siting 
alternatives  relating  to  radiofrequency 
power,  accelerator  operating 
temperature,  feedstock  material,  cooling 
water  system,  APT  site,  electric  power 
supply,  and  APT  design  variations.  The 
following  section  simimarizes  these 
alternatives. 

1.  No  Action  Alternative 

.No  action  for  the  APT  is  to  produce 
tritium  in  a  commercial  light  water 
reactor  and  to  construct  and  operate  a 
tritium  extraction  facility.  Under  the  no 
action  alternative  the  APT  is  designated 
the  back-up  technology  for  tritium 
production.  As  back-up,  DOE  would 
complete  key  research  and 
development,  and  preliminary  design 
activities  for  the  APT  at  SRS  (but  would 
not  construct  the  facility).  Selection  of 
APT  technology  and  siting  alternatives 
would  support  the  research  and 
development  and  preliminary  design 
activities  and  facilitate  implementation 
should  construction  and  operation  of 
the  APT  be  called  for  in  the  future. 

2.  Radiofrequency  Power  Alternatives 

APT  would  use  radiofrequency  waves 
to  accelerate  protons  in  the  accelerator. 
Specially  designed  vacuum  electron 
tubes  would  convert  electric  power  to 
radiofrequency  waves  outside  of  the 
accelerator.  The  waves  are  then 
transported  into  the  accelerator  and 
used  to  accelerate  the  protons.  The  APT 
EIS  evaluated  two  alternatives  to  supply 
the  radiofrequency  power  for  the 
accelerator,  (1)  klystron  radiofrequency 
power  tubes  (DOE's  preferred 
alternative],  and  (2)  high  order  mode 


inductive  output  radiofrequency  power 
tubes. 

3.  Operating  Temperature  Alternatives 

The  operating  temperature  affects  the 
electrical  components  in  the  accelerator. 
The  greater  the  power  converted  to  heat 
the  greater  the  amount  of  electricity 
used.  If  the  temperature  of  some 
materials  (e.g.,  niobiimi)  falls  to  values 
near  absolute  zero  {-459°F),  the 
electrical  resistance  becomes  essentially 
zero,  and  the  component  uses  much  less 
electricity.  This  is  called 
superconductivity.  The  APT  EIS 
evaluated  two  operating  temperature 
alternatives  for  die  accelerator:  (1) 
operating  electrical  components  at 
essentially  room  temperature,  and  (2) 
operating  high  energy  accelerating 
structures  at  superconducting 
temperatures  and  the  rest  at  room 
temperature  (DOE's  preferred 
alternative). 

4.  Feedstock  Material  Alternatives 

The  feedstock  material  absorbs  the 
neutrons  freed  during  spallation 
resulting  in  the  production  of  a  tritium 
atom  and  a  byproduct  atom.  DOE  would 
use  the  same  target/blanket  as  the 
neutron  source  regardless  of  the 
feedstock  material.  The  APT  EIS 
evaluated  two  feedstock  materials,  (1) 
Helium-3  (DOE's  preferred  alternative) 
and  (2)  Lithiimi-6. 

5.  Cooling  Water  System  Alternatives 

The  APT  requires  cooling  water  to 
keep  target/blanket  components, 
radiation  shielding,  beamstops  and 
other  components  from  overheating. 
DOE  proposes  to  use  a  similar  method 
for  cooling  each  component.  This  is  a 
primary  coolant  loop  isolated  from  the 
environment  through  heat  exchangers. 
Components  with  the  potential  for 
radioactive  contamination  woidd 
require  a  secondary  loop  to  cool  the 
primary  loop  and  isolate  potential 
contamination  from  the  enviroiunent. 
The  final  cooling  system,  regardless  of 
the  number  of  loops,  would  use  a 
cooling  water  system  to  discharge  heat 
to  the  environment.  The  APT  EIS 
evaluated  four  designs  to  provide  the 
necessary  cooling  capacity  for  the  APT: 
(1)  Mechanical-draft  cooling  towers 
with  makeup  water  from  the  Savannah 
River  and  discharge  into  pre-cooler 
Ponds  2  and  5  of  Par  Pond  (DOE's 
preferred  alternative);  (2)  mechanical- 
draft  cooling  towers  with  makeup  water 
from  groundwater  wells  and  discharge 
into  pre-cooler  Ponds  2  and  5  of  Par 
Pond;  (3)  once  through  cooling  using 
Savannah  River  water  and  discharge 
into  pre-cooler  Ponds  2  and  5  of  Par 
Pond;  and  (4)  use  the  existing  K-Area 


cooling  tower  with  Savannah  River 
water  makeup  and  discharge  to  Pen 
Branch  via  Indian  Grave  Branch.  A 
design  variation  for  the  first  three 
alternatives  would  be  to  discharge  the 
heated  water  to  the  head  of  Pond  C  of 
Par  Pond  but  do\Vnstream  from  pre- 
cooler  Ponds  2  and  5. 

6.  Siting  Alternatives 

EKDE  conducted  a  screening  process  to 
select  potentially  suitable  sites  within 
the  SRS  for  the  APT.  Based  on  a 
weighing  and  balancing  of  the  criteria, 
DOE  selected  ttvo  sites  for  further 
analysis.  The  APT  EIS  evaluated  (1)  a 
site  3  miles  northeast  of  the  Tritium 
Loading  Facility,  and  approximately  6.5 
miles  from  the  SRS  boimdary  (DOE's 
preferred  alternative);  and  (2)  a  site  2 
miles  northwest  of  the  Tritium  Loading 
Facility,  and  approximately  4  miles 
from  the  SRS  boimdary. 

7.  Electric  Power  Supply  Alternatives 

APT  requires  large  amounts  of 
electricity  to  operate.  Therefore,  DOE 
evaluated  two  alternatives  for  the  source 
of  electricity  for  the  APT:  (1)  Obtain 
electricity  from  existing  commercial 
capacity  and  through  market 
transactions  (DOE's  preferred 
alternative);  (2)  obtain  electricity  from 
the  construction  and  operation  of  a  new 
coal-fired  or  a  natural-gas-fired 
generating  plant. 

8.  APT  E)esign  Variations 

In  addition  to  the  cooling  water 
discharge  design  variation  described 
above,  the  APT  EIS  evaluated  two  other 
variations.  The  first  is  a  modular,  or 
staged,  accelerator  configuration.  It 
would  use  the  same  accelerator 
architecture  as  the  baseline  but  could  be 
constructed  in  stages.  An  initial  stage 
would  produce  less  tritium  than  the 
baseline  APT  but  would  be  capable  of 
producing  as  much  tritium  as  the 
baseline  APT  with  the  addition  of  a 
second  stage. 

The  second  variation  wovdd  combine 
trititmi  separation  and  tritium  extraction 
facilities  to  take  advantage  of  common 
process  systems  and  woidd  be  capable 
of  handling  both  Helium-3  and  Lithiimi- 
6  feedstock  material. 

B.  Non-Environmental  Comparison  of 
APT  Design  Features  and  System 
Alternatives 

Technical  comparisons  are  presented 
for  each  set  of  alternatives  described 
above.  These  are  based  on  various 
studies  completed  for  each  alternative. 


1.  Technology  Factors 
Radiofrequency  Power 

The  klystron  is  an  established 
technology  that  has  been  used  for  years. 
Thus,  this  technology  has  proven 
reliability  and  presents  no  technical 
challenges  to  its  use  in  the  APT.  The 
inductive  output  tube  has  several 
commercifd  applications,  but  additional 
design  and  prototyping  is  needed  to 
demonstrate  the  applicability  to  APT. 
These  demonstration  tests  are  scheduled 
for  completion  this  spring.  The 
inductive  output  tubes  have  a  greater 
efficiency  in  converting  DC  power  to  RF 
power  which  would  reduce  power 
requirements  by  15  percent.  The 
inductive  output  tube  also  uses  one  half 
of  the  voltage  resulting  in  reduced 
shielding  requirements. 

Conclusion:  The  preferred  alternative 
of  klystron  power  tubes  would  be  used 
as  the  basis  for  the  preliminary  design. 
The  inductive  output  tube  offisrs 
technical  advantages  and  reduces 
operating  costs  (less  electricity  used) 
and  capital  costs  (less  shielding 
needed).  The  continued  development  is 
justified  to  achieve  these  benefits. 

Operating  Temperature 

The  room  temperature  accelerator 
technology  is  based  on  technology 
demonstrated  at  the  Los  Alamos 
National  Laboratory.  The  accelerator 
cavities  are  cooled  by  the  primary  water 
cooling  system.  As  part  of  the 
accelerating  structures  the  cavity 
lengths  would  increase  in  size  in 
proportion  to  the  increasing  proton 
velocity.  This  results  in  greater 
complexity  of  maintenance  because 
each  cavity  is  imique. 

The  superconducting  technology  uses 
two  sizes  of  cavities  which  are  cooled 
with  liquid  heliiun  to  almost  absolute 
zero.  This  cooling  method  eliminates 
the  need  for  water  cooling  in  the 
superconducting  cavities.  The  two 
different  sizes  of  cavities  allows  for 
simplified  maintenance.  The 
engineering  development  and 
demonstration  program  has  completed 
the  design  and  prototyping  of  these 
cavities. 

Conclusion:  The  superconducting 
cavities  allow  for  easier  accelerator 
maintenance.  Experience  has  shown 
that  liquid  heliimi  distribution  systems 
are  less  prone  to  leakage  than  water 
systems. 

Feedstock  Materials 

Heliimi-3  is  a  nonradioactive  gas  that 
exists  naturally  in  small  quantities  and 
is  produced  tlut)ugh  the  radioactive 
decay  of  tritiimi.  The  helium-3  is 
contained  in  tubes  within  the  target/ 
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blanket.  The  helium-3  would  absorb 
neutrons  which  converts  it  to  tritium 
and  hydrogen  The  heUum-3  and  tritium 
mixture  would  be  continuously  or  semi- 
continuously  transported  via  piping  to 
the  Tritiiun  Separadon  Facility.  The 
helium-3  piuified  in  the  separations 
process  is  returned  to  the  target/blanket 
to  produce  additional  tritium.  This 
results  in  reduced  inventories  of  tritiimi 
in  the  target/blanket  and  prevention  of 
pollution  since  the  helium-3  is  recycled. 
The  production  of  tritium  can  also  be 
varied  through  controlling  the  number 
of  neutrons  but  without  sacrificing 
continuous  separation. 

Lithium>^  would  be  in  the  form  of 
rods  that  would  be  placed  in  the  blanket 
area.  These  rods  would  be  similar  to  the 
rods  DOE  used  when  it  operated  the 
SRS  tritium  production  reactors. 
Because  the  lithium-6  is  incorporated 
into  solid  rods,  batch  production  of 
tritium  is  required  resulting  in  a  higher 
inventory  of  tritium  in  the  target/blanket 
than  the  helium-3  alternative.  Also  the 
rods  could  not  be  recycled. 

Conclusion:  The  improved  safety 
factors  firom  reduced  inventory  of 
tritium  in  the  helium-3  alternative  along 
with  the  ability  to  recycle  the  helium- 
3  provides  advantages  for  the  helium-3 
alternative.  The^added  flexibihty  of 
var3dng  production  rates  also  makes  the 
helium-3  alternative  attractive. 

Cooling  Water  System 

The  cooling  water  system  alternatives 
were  evaluated  using  three  evaluation 
criteria,  capital  cost,  life  cycle  cost,  and 
permitting  risk.  The  mechanical  draft 
cooling  tower  with  river  water  makeup 
was  rated  the  lowest  capital  cost,  the 
lowest  life  cycle  cost,  and  the  least  risk 
associated  with  obtaining  permits.  The 
evaluation  of  risks  associated  with 
permits  is  based  on  the  scope  of  changes 
to  existing  systems  that  would  require 
regulatory  reviews  as  well  as  the 
temperature  of  the  blowdown  water 
compared  to  the  threshold  limit.  This 
evaluation  placed  the  mechanical  draft 
cooling  tower  with  river  water  makeup 
as  the  best  alternative.  The  mechanic^ 
draft  cooling  tower  with  ground  water 
makeup  was  ranked  second,  once 
through  cooling  was  third  and  the  use 
of  K-Area  cooling  tower  was  fourth.  A 
separate  evaluation  for  the  design 
variation  of  discharge  to  Pond  C  of  Par 
Pond  was  also  completed.  This 
evaluation  showed  a  reduction  in  costs 
due  to  avoidance  of  costs  associated 
with  upjgrades  to  the  pre-cooler  ponds. 

Conclusion:  The  mechanical  arah 
cooling  tower  with  river  water  makeup 
was  evaluated  as  the  best  alternative 
based  on  capital  cost,  life-cycle  cost, 
and  permitting  risk  criteria.  The  design 


variation  of  discharging  to  Pond  C  of  Par 
Pond  added  the  benefit  of  reducing 
costs. 

Siting 

The  two  sites  evaluated  in  the  EIS,  a 
site  3  miles  northeast  of  the  Tritium 
Loading  Facility  (northeast  site),  and  a 
site  2  miles  northwest  of  the  Tritium 
Loading  Facility  (northwest  site),  were 
similar  in  most  characteristics.  No 
difierences  in  engineering  factors  were 
identified  in  the  Site  Selection  Study 
(WSRC-TR-96-0279).  The  ranking 
factors  where  there  is  a  difference 
between  the  two  sites  were  in  ecology, 
where  the  northeast  site  was  better; 
depth  to  groundwater,  where  the 
northwest  site  was  better;  and  buffer 
distance  to  the  public  off-site,  where  the 
northeast  site  was  better. 

Conclusion:  Due  to  increased  buffer 
distance  which  would  reduce  public 
radiological  exposure  in  the  case  of  an 
incident,  the  northeast  site  is  a  better 
location. 

Electrical  Supply 

The  two  alternatives  evaluated 
present  different  technical  and  financial 
challenges.  The  alternative  to  construct 
a  new  dedicated  coal  or  gas  fired  plant 
would  probably  require  both  contractual 
and  financial  guarantees  by  DOE  to  the 
utihty  providing  the  electricity.  Prior  to 
a  utility  constructing  a  plant,  the  DOE 
would  need  to  enter  a  long-term  power 
purchase  agreement  to  provide 
assurance  to  the  utility  that  it  would 
have  a  market  for  the  output  of  the 
plant.  The  contractual  arrangement 
would  therefore  entail  take-or-pay 
obUgations  on  the  part  of  E>OE  for  an 
amount  of  time  necessary  for  growth  in 
system  demand  to  absorb  the  generating 
capacity  constructed. 

In  the  alternative  of  relying  on 
existing  capacity  and  contracting  for 
power  purchased  on  the  market,  the 
take-or-pay  and/or  notice-of-termination 
provisions  associated  with  a  dedicated 
plant  can  be  minimized  or  entirely 
avoided.  Shorter  term  retail  sales 
contracts  (2  to  5  yeai-s)  can  be 
accommodated  which  would  permit  the 
DOE  to  periodically  recompete  the  APT 
purchase  arrangements.  This  would  also 
allow  DOE  to  take  advantage  of 
renewable  energy  opportunities  that 
could  become  available  in  the  future. 

The  electric  power  industry  is 
presenUy  subject  to  significant  and 
widespread  changes,  with 
approximately  40  states  presenUy 
addressing  the  issue  of  restructuring  the 
retail  power  market  to  permit 
competition  am6ng  suppliers.  A  long- 
term  power  supply  contiact  tied  to  the 
construction  of  a  dedicated  generating 
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facility  woiild  eliminate  DOE's 
flexibility  in  taking  advantage  of 
changes  in  the  power  supply  market 
over  the  life  of  the  plant. 

Conclusion:  The  alternative  of 
purchasing  power  from  the  electric  grid 
through  market  transaction  provides 
DOE  with  greater  long-term  flexibility 
and  avoids  the  need  to  commit  to  a 
long-term  contract  for  power. 

Modular  Design 

The  modular  design  was  developed  to 
provide  tritiiun  production  flexibility  in 
the  face  of  changing  stockpile 
requirements,  and  to  optimize  the 
project  costs  and  funding  profile. 
Several  different  modular  designs  were 
evaluated  using  cost  and  schedide, 
technical  and  programmatic  risk,  and 
the  potential  for  future  upgrades  as 
general  criteria.  The  preferred  design 
meets  current  requirements,  but  aUows 
for  a  delay  in  the  decision  to  construct 
an  APT  that  meets  Start  I  requirements 
for  several  years,  while  avoiding  the 
commitment  to  the  cost  of  a  START  I 
sized  facility. 

Conclusion:  The  modular  design 
provides  the  DOE  with  enhanced 
flexibility  to  only  commit  to  an  APT 
sized  to  meet  requirements  in  several 
years. 

C.  Comparison  of  Environmental 
Impacts  of  APT  Alternatives 

The  APT  EIS  presents  an  evaluation 
of  environmental  impacts  for  the 
combination  of  the  preferred 
alternatives  identified  above,  and  the 
differences  foimd  for  each  of  the 
alternatives.  This  summary  presents  the 
same  format  for  comparison  of  the 
environmental  impacts. 

1.  Construction  Impacts  for  the 
Preferred  Technology  and  Site 
Alternatives 

APT  would  require  conversion  of 
approximately  250  acres  of  land  from 
forest  to  industrial  uses.  This  land 
would  be  graded  or  leveled  during 
construction.  Additional  roads,  bridge 
upgrades,  rail  lines,  and  utility  upgrades 
would  be  required.  No  geologically 
significant  formations  or  surface  faults 
occur  on  the  site.  Soils  on  the  site  are 
not  classified  as  significant.  The  change 
in  land  use  would  have  no  marked 
reduction  in  plant  and  animal 
abimdance  or  diversity.  There  are  no 
impacts  to  wetlands  or  threatened  or 
endangered  species. 

Impact  to  surface  waters  are 
negligible,  however,  dewatering  of  the 
construQtion  site  could  result  in  short- 
term  increases  in  solids  to  receiving 
water  bodies.  Impacts  to  aquatic 
organisms  in  Upper  Three  Runs  and 


tributaries  would  be  minor  due  to  the 
use  of  soil  and  erosion,  control 
measures. 

Air  emissions  would  be  negligible  at 
the  site,  and  purchases  of  electricity 
would  be  dispersed.  There  are  no 
radiological  emissions  during 
construction.  Visual  impacts  would  be 
negligible.  Noise,  primarily  from 
construction  equipment  is  not  audible  at 
the  SRS  boundary,  however, 
construction  workers  could  encounter 
noise  levels  that  would  require 
administrative  controls  or  protective 
equipment. 

APT  would  generate  hazardous  solid 
waste  and  sanitary  solid  and  liquid 
waste.  These  woidd  be  deposited  at 
SRS,  and  would  require  some  landfill 
construction.  Estimated  annual  volimies 
of  waste  are  560  cubic  meters  of  sanitary 
solid  waste,  30,000  cubic  meters  of 
construction  debris,  and  3.6  million 
gallons  of  industrial  wastewater. 

Impacts  to  public  health  during 
construction  would  be  negligible 
because  concentrations  of  non- 
radiological  constituents  are  below 
applicable  limits.  Increased  traffic 
would  result  in  a  small  increase  in 
traffic  fatalities.  Occupational  injuries 
are  not  expected  to  be  different  than 
those  occurring  on  any  large 
construction  site. 

The  work  force  required  for 
construction  is  estimated  to  peak  at 
1,400  jobs.  This  would  not  result  in 
large  regional  impacts. 

2.  Operational  Impacts  for  the  Preferred 
Technology  and  Site  Alternatives 

No  impacts  would  occur  to  landforms, 
soils,  hydrology  or  geology  during 
operations.  No  dewatering  is  required 
for  operations.  Electrical  use  is 
estimated  at  3.1  terawatt-hours  per  year. 
Negligible  impacts  to  terrestrial  ecology 
and  threatened  and  endangered  species 
are  expected.  Mechanical  draft  cooling 
towers  would  result  in  salt  deposition 
on  vegetation,  however,  maximum 
levels  are  below  threshold  levels. 
Operations  would  result  in  minor 
impacts  to  wetlands  due  to  marginally 
hi^er  temperature  of  blowdown  water. 

Slowdown  rates  of  approximately 
2,000  gallons  per  minute  would  cause 
negligible  impact  on  surface  water 
levels.  Using  Par  Pond  and  pre-cooler 
ponds  as  discharge  points  for  cooling 
water,  temperatiu^s  would  not  exceed 
90  degrees  F.  Contaminated  sediments 
could  be  resuspended,  resulting  in 
negligible  additional  fatal  cancers  from 
exposure  to  the  public.  Impingement 
and  entrainment  firom  intake  of  river 
water  would  not  substantially  affect 
Savannah  River  fisheries.  Solids  in 
blowdown  water  would  have  no  impact 


on  aquatic  ecology.  Discharge  ' 
temperatiu«s  woiild  only  have  small 
localized  effects  on  aquatic 
communities. 

Non-radiological  air  emissions  would 
be  well  within  the  applicable  regulatory 
standards.  Radioactive  airborne 
emissions  would  result  in  expected 
latent  cancer  fatalities  of  0.0008 
annually.  There  would  be  negligible 
impacts  to  visual  resources,  wi^ 
plumes  visible  under  certain 
meteorological  conditions.  Noise 
generated  by  equipment  and  traffic 
would  not  be  audible  at  the  SRS 
botmdary. 

APT  operations  would  generate  solid 
and  liquid  wastes  but  no  high-level  or 
transuranic  waste;  waste  volumes  would 
have  a  negligible  impact  on  the 
capacities  of  waste  facilities.  The 
generation  of  electricity  would  produce 
various  types  of  waste  including  fly  ash, 
bottom  ash,  and  scrubber  sludge. 
Estimated  annual  amounts  of  waste 
generated  are  1,800  metric  tons  of 
sanitary  solid  waste,  3,800  metric  tons 
of  industrial  waste,  140,000  gallons  of 
radioactive  wastewater,  3.3  million 
gallons  of  sanitary  wastewater,  920 
million  gallons  of  non-radioactive 
process  wastewater,  1,400  cubic  meters 
of  low-level  radioactive  waste,  3  cubic 
meters  of  high  concentration 
radioactivity  low-level  radioactive 
waste,  and  12  cubic  meters  of  high 
concentration  radioactivity  mixed 
waste. 

The  public  would  receive  source 
radiation  exposure  from  APT  emissions 
and  transportation  of  radioactive 
material.  Workers  would  receive 
radiation  exposure  firom  facility 
operations  and  transportation  of 
radioactive  material  and  from 
electromagnetic  fields.  These  would 
result  in  an  aimual  risk  of  0.0016  latent 
cancer  fatalities.  There  would  be 
negligible  consequences  from  accidents 
with  a  frequency  of  less  than  once  in  the 
operating  lifetime  of  the  facility. 

The  operational  work  force  would  be 
approximately  500.  This  would  not 
result  in  large  regional  impacts.  No 
adverse  impacts  on  minority  or  low- 
income  populations  are  expected. 

3.  Envirormiental  Impacts  of 
Alternatives 

Radiofrequency  Power  Alternative — 
Inductive  Output  Tubes 

This  alternative  would  have  no 
change  in  estimated  impacts  from  the 
preferred  alternative  for  construction 
impacts.  The  only  change  in  operational 
impacts  from  the  prefeired  alternative  is 
in  impacts  to  surface  waters.  The 
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inductive  output  tube  would  require  7 
percent  less  cooling  water. 

Operating  Temperature  Alternative — 
Operating  Electrical  Ck)mponents  at 
Room  Temperature 

This  alternative  would  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative,  except  that  100  fewer 
construction  jobs  are  estimated, 
resulting  in  lower  regional  community 
impact;  there  would  be  a  9  percent 
reduction  in  sanitary  waste  generated; 
and  there  woulo  be  a  6  percent 
reduction  in  occupational  injuries. 
Dining  operations  electricity  usage  is 
estimated  to  be  23  percent  higher,  and 
37  percent  more  non-radioactive  waste 
water  would  be  generated. 

Feedstock  Material  Alternative — 
Lithium-6 

This  alternative  would  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative.  For  operations,  the  impacts 
would  be  similar  to  the  preferred 
alternative  except  for  slightly  increased 
doses  from  airborne  radiological 
emissions  which  would  slighUy 
increase  the  latent  cancer  fatalities. 
Also,  eight  percent  more  low-level 
radioactive  waste,  and  25  percent  more 
high  concentration  mixed  waste  would 
be  generated.  A  minor  decrease  in 
radiological  doses  from  accidents  with 
low  probability  of  occurrence  would 
also  OCCIU-. 

Cooling  Water  System  Alternative— 
Once-Through  Using  River  Water  as 
Makeup 

This  alternative  would  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative.  Impacts  from  operations 
would  also  be  similar,  except  blowdown 
rates  of  125,000  gallons  per  minute  (a 
2,000  percent  increase)  would  result  in 
highffl'  temperatures  to  receiving  bodies 
of  water  and  would  adversely  ^ect 
aquatic  communities.  Also  an  increase 
of  1.5  feet  in  the  water  levels  of  the  pre- 
cooler  ponds  would  possibly  affect 
wetiand  coromimities.  Impingement  of 
2,600  fish,  and  entrainment  of  3.4 
million  fish  eggs  and  6.4  million  larvae 
armually  would  occiu'.  Resuspension 
caused  by  the  increased  flows  woidd 
result  in  slightiy  increased  doses.  Latent 
cancer  fatalities  would  increase  from 
0.0016  to  0.0017  annually.  No 
mechanical-draft  cooling  tower  noise 
would  be  heard  at  the  APT  site,  but 
pimip  noise  would  be  occasionally 
audible  to  river  traffic.  No  salt 
deposition  would  occur. 


Cooling  Water  System  Alternatives- 
Mechanical  Draft  Cooling  Towers  Using 
Groundwater  Makeup 

This  alternative  would  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative.  Impacts  from  operations 
would  also  be  similar  except  the 
removal  of  6,000  gallons  per  minute  on 
a  sustained  basis  could  impact 
groundwater  flow  to  streams  and 
compact  clay  layers.  No  impingement 
and  entraiimient  would  occur. 

Cooling  Water  System  Design 
Variation— Discharge  to  Pond  C 
A  voiding  the  Pre-cooler  Ponds 

This  design  variation  applies  to  the 
preferred  alternative  and  the  two 
cooling  water  system  alternatives  above. 
This  variation  would  have  no  changes 
in  the  estimated  construction  impacts  as 
described  for  the  preferred  alternative. 
The  operational  impacts  would  be 
similar  to  the  preferred  alternative, 
except  that  impacts  to  the  pre-cooler 
ponds  are  eliminated,  and  there  would 
be  a  minor  increase  in  heated  water 
impacts  to  Pond  C. 

Cooling  Water  System  Alternatives— K- 
Area  Cooling  Tower  Using  River  Water 
as  Makeup 

This  alternative  would  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative  except  the  wastewater 
discharges  would  go  to  Pen  Branch  via 
Indian  Grave  Branch.  The  water  levels 
in  the  upper  reaches  of  the  stream 
system  woidd  be  raised.  Additional 
cooling  water  piping  to  the  K-Area 
would  also  be  needed.  The  plmne  from 
K-Area  cooling  tower  would  likely  be 
more  visible.  There  would  be  no 
mechanical-draft  cooling  tower  noise  at 
the  APT  site,  but  pump  and  cooling 
tower  noise  in  the  K-Area  would 
increase. 

Site  Location  Alternative — 2  Miles 
Northwest  of  Tritium  Loading  Facility 

This  alternative  woiUd  have  no 
changes  in  the  estimated  construction 
impacts  as  described  for  the  preferred 
alternative  except  the  water  table  is 
deeper  and  would  require  less 
dewatering.  Also  traffic  fatalities  during 
construction  would  be  twenty  percent 
less.  Changes  in  operational  impacts 
from  the  preferred  alternative  are  higher 
doses  due  to  closer  distance  to  the  SRS 
boundary.  The  dose  from  all  soiut:es 
would  increase  latent  cancer  fatalities 
from  0.0016  to  0.0017  annually. 


Electric  Power  Supply  Alternative — 
Construct  New  Plant 

The  impacts  of  a  new  plant  would  be 
dependent  on  the  specific  location.  A 
new  coal  facility  would  require  290 
acres  and  a  natural  gas  facility  110 
acres.  The  types  of  impacts  presented 
for  the  preferred  alternative  would  also 
occur  at  the  specific  site  for  a  new  plant. 
Increased  amounts  of  construction 
waste  would  be  generated.  Construction 
would  require  a  peak  work  force  of 
1,100.  Plant  operations  would  require 
an  additional  200  jobs. 

Design  Variations— Modular  Design 

This  variation  would  have  no  changes 
in  the  estimated  construction  impacts  as 
described  for  the  preferred  alternative 
except  construction  wastes,  health 
impacts,  and  peak  employment  all 
would  be  10  percent  lower.  Operational 
impacts  would  also  be  similar  with  the 
following  exceptions.  Both  blowdown 
water  rates  and  non-radiological  afr 
emissions  would  be  10  percent  lower. 
Electricity  usage  would  be  2.0  terawatt- 
hours  per  year,  a  32  percent  decrease. 
Wastes  from  operations  would  be  10 
percent  lower. 

Design  Variation — Combining  Tritium 
Separation  and  Extraction  Facilities 

This  variation  woidd  have  no  changes 
in  the  estimated  construction  impacts  as 
described  for  the  preferred  alternative. 
Operational  impact  differences  would 
result  in  an  increase  in  doses  from 
airborne  emissions  from  0.0008  latent 
cancer  fatalities  to  0.0009. 

No  Action  Alternative 

For  the  APT,  no  action  is  to  not  build 
the  APT,  but  use  the  CLWR  as  a  source 
of  tritium.  Since  the  APT  would  not  be 
built  or  operated  there  would  be  no 
change  in  the  existing  environment  at 
SRS. 

4.  Overall  Environmental  Conclusion 

As  described  above,  and  as 
documented  in  the  environmental 
analyses  that  have  been  developed,  it  is 
expected  that  the  overall  environmental 
impacts  associated  with  tritium 
production  in  an  APT  would  be  small. 
Consequently,  the  environmental 
impacts  associated  with  the  APT 
alternatives  and  design  variations  are 
not  considered  major  discriminating 
factors  in  the  decision.  Based  on  all  of 
the  envfronmental  factors  considered, 
the  no  action  alternative  is  the 
environmentally  preferred  alternative. 

D.  APT  Decision 

DOE  selects  the  APT  as  the  backup 
tritium  supply  technology.  DOE  will 
complete  preliminary  design  for  the 
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APT  facility.  To  focus  this  design  effort 
EKDE  has  made  the  following  selections 
for  the  different  sets  of  alternatives  and 
design  variations  described  and 
analyzed  above  and  in  the  engineering 
and  environmental  dociunents. 

1.  Radiofrequency  Power 

The  preferred  alternative  of  klystron 
power  tubes  would  be  used  as  the  basis 
for  the  preliminary  design  because  the 
inductive  output  tube  design  is  still  in 
development.  The  DOE  would, 
however,  continue  with  development  of 
the  inductive  output  tube.  If  at  a  future 
date,  the  development  of  the  inductive 
output  tube  advances  and  the  APT 
design  is  activated  as  a  source  of 
tritium,  the  inductive  output  tube  may 
be  substituted  for  the  klystron  power 
tubes. 

The  klystron  power  tube  uses 
additional  electricity,  but  otherwise,  the 
environmental  impacts  are  similar  for 
the  two  alternatives.  From  a  technology 
and  cost  perspective,  the  inductive 
output  tubes  have  a  lower  cost  because 
they  are  smaller,  more  efficient  and 
operate  at  lower  voltage. 

2.  Operating  Temperature 

The  alternative  of  using 
superconducting  components  is  selected 
as  the  preferred  alternative  for  specific 
higher  power  sections  of  the  accelerator. 
The  use  of  superconducting  components 
would  have: 

•  Reduced  electricity  demands 
resulting  in  lower  environmental 
impacts. 

•  Greater  safety  margin  due  to  less 
chance  for  activation  of  the  accelerating 
structures  and  cooling  system  that 
reduces  the  number  of  pipe  penetrations 
into  the  accelerator. 

•  Only  two  cavity  sizes  allowing  for 
simpler  design  and  maintenance. 

3.  Feedstock  Material 

The  alternative  using  heliiun-3  as  a 
feedstock  material  is  selected  as  the 
preferred  alternative  for  production  of 
tritiimi.  The  use  of  helium-3  as  a 
feedstock  material  would  have: 

•  The  least  environmental  impact 

•  Greater  flexibility  in  extracting  the 
tritium  on  a  semi-continuous  basis. 

•  Greater  safety  margin  because  the 
inventory  of  tritiiun  in  the  target  blanket 
and  separations  facilities  is  less. 

4.  Cooling  Water  System 

The  alternative  of  mechanical-draft 
cooling  towers  with  makeup  water  from 
the  Savannah  River  is  selected  as  the 
preferred  alternative  for  the  cooling 
system.  The  design  variation  of 


discharging  to  the  head  of  Pond  C,  but 
downstream  from  the  pre-cooler  ponds, 
is  also  selected.  This  alternative  is 
selected  because  it: 

•  Has  the  least  environmental 
impacts. 

•  Avoids  additional  costs  to  upgrade 
the  pre-cooler  ponds. 

5.  Siting 

The  site  3  miles  northeast  of  the 
Tritiimi  Loading  Facility  is  selected  as 
the  preferred  APT  site.  This  site  is 
selected  because  it  results  in: 

•  Greater  buffer  distance  which 
would  reduce  public  radiological 
exposiu«  in  case  of  an  incident. 

•  Less  impact  to  terrestrial  and 
aquatic  ecology. 

6.  Electric  Power  Supply 

The  alternative  of  obtaining  electricity 
from  the  existing  commercial  capacity 
and  through  market  transactions  is 
selected  as  the  preferred  alternative  for 
electrical  power  supply.  The  alternative 
is  selected  because: 

•  It  presents  the  least  environmental 
impact. 

•  It  provides  the  greatest  flexibility  in 
reducing  costs  through  using  market 
mechanisms  to  obtain  bulk  wholesale 
costs. 

•  It  provides  opportunities  to  use 
alternative  supplies  of  power. 

7.  Modular  Design  Variation 

The  modular  design  is  selected  ^  the 
preferred  design  for  the  APT  because  it: 

•  Provides  capacity  and  cost 
flexibility  in  meeting  changing  tritium 
requirements. 

8.  Combine  Tritium  Separation  and 
Tritiimi  Extraction 

This  design  variation  is  not  selected 
since  the  APT  was  not  selected  as  the 
primary  tritium  source.  Since  the  CLWR 
was  selected  as  the  primary  source,  a 
Tritium  Extraction  Facility  must  be  built 
to  support  this  decision. 

VI.  Consolidated  Tritiiun  Supply  and 
Recycling  Decision 

The  Department  of  Energy  will 
produce  new  tritium  for  national 
security  purposes  on  a  schedule  and  at 
a  rate  to  meet  the  requirements  of  the 
President's  Nuclear  Weapons  Stockpile 
Plan.  Tritium  will  be  produced  by 
irradiating  DOE-supplied  tritium- 
producing  rods  in  commercial  light 
water  reactors,  specifically  the 
Tennessee  Valley  Authority's  currently 
operating  Watts  Bar  Unit  1 ,  Sequoyah 
Unit  1,  and/or  Sequoyah  Unit  2  reactors. 
To  support  this  method  of  tritium 


production,  a  new  Tritium  Extraction 
Facility  will  be  designed  and 
constructed  in  the  H-Area  of  DOE's 
Savannah  River  Site. 

The  Accelerator  Production  of 
Tritium  technology  will  be  developed  as 
the  backup  tritium  supply.  Engineering 
development  and  demonstration, 
preliminary  design,  and  detailed  design 
of  key  elements  of  the  system  will  be 
completed  to  permit  expeditious 
initiation  of  accelerator  facility 
construction  at  the  preferred  location  on 
the  Savannah  River  Site  should  it  be 
needed. 

The  Fast  Flux  Test  Facility  will  have 
no  role  in  tritium  production. 

Signed  this  6th  day  of  May  1999. 
Bill  Richardson, 
Secretary  of  Energy. 

[FR  Doc.  99-12019  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  99-22-NG,  et  at.] 

Cascade  Natural  Gas  Corporation,  et 
al.,  Orders  Granting,  Amending,  and 
Vacating  Authorizations  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending,  and  vacating  natural  gas, 
including  liquefied  natural  gas,  import 
and  export  authorizations.  These  Orders 
are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  &  Export  Activities, 
Docket  Room  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  (202) 
586-9478.  The  Docket  Room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  D.C,  on  May  6, 
1999. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 

Attachment 
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APPENDIX— Orders  Granting,  Amending  and  Vacating  Import/Export  Authorizations 

[DOE/FE  Authority 


Order  No. 


1474 

1475 

1476 

1477 

120&-A  .... 

1197-B  .... 
1478 


Date  issued 


492-B 


04/06/99 

04/08/99 
04/13/99 

04/20/99 

04/20/99 

04/20/99 
04/22/99 

04/20/99 


Importer/Ex- 
rter  FE 


porter 
Docket 


No. 


Cascade  Nat- 
ural Gas 
Corporation 
99-22-NG. 

Sumas  Energy 
2,  Inc.  99- 
24-NG. 

Enserch  En- 
ergy Serv- 
ices, Inc.  99- 
25-NG. 

Wisconsin 
Electric 
Power  Com- 
pany 99-23- 
NG. 

ProGas  U.S.A., 
Inc.  96-65- 
NG. 


ProGas  U.S.A., 
Inc.  96-60- 
NG. 

International 
Gas  Imports, 
LLC.  99- 
2&-LNG. 

Fulton  Cogen- 
eration /Asso- 
ciates 90- 
34-NG. 


Import  volume 


25,000  MMBtu/ 

per  day  and 

15,000 

MMBtu/per 

day. 
82.8  Bcf  

120  Bcf  

14  Bcf  

300  Bcf  


Export  volume 


Comments 


Import  spedfic  volumes  from  Canada  tor  the  period  of  Novenf>- 
t)er  1,  1998,  through  March  31,  1999,  and  import  spedfic 
volumes  from  Canada  for  the  period  of  /April  1,  19 
through  October  31 ,  1999. 

Import  from  Canada  tieginning  on  the  date  of  first  delivery. 


Import  and  export  a  combined  total  from  and  to  Canada  and 
Mexico  beginning  July  27,  1999.  and  extending  through  July 
26,2001. 

Import  from  Canada  beginning  January  1,  1999,  and  ending 
on  December  31,  2000. 


Amendment  to  long-term  import  l)y  increasing  volumes  from 
16,402  Mcf  per  day  to  29,365  Mcf  per  day  for  the  period 
June  1,  1999,  through  October  31,  2006.  From  November 
1,  2006,  through  October  31,  2007,  the  import  volumes  wHI 
revert  back  to  the  16,402  Md  per  day. 

Amendment  to  long-term  to  increase  import  volumes  from 
2.309  Md  per  day  up  to  2,563  Md  per  day  for  the  period  of 
June  1,  1999.  through  Odober  31,  2012. 

Import  liquefied  natural  gas  from  various  sources  beginning  on 
the  acquisition  of  first  shipment. 


Vacate  long-term  import  authority. 


[FR  Doc.  99-12251  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  6450-01-<> 

DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Agency  infonnation  collection 
activities:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  revision  and 
extension  to  the  Form  EIA-28, 
"Financial  Reporting  System  (FRS)." 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  13, 1999.  If 
you  anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  identified  below  as  soon  as 
possible. 


ADDRESSES:  Send  comments  to  Gregory 
P.  Files,  Energy  Information 
Administration  (EI-62),  Financial 
Analysis  Team,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Alternately,  Mr.  Filas  may  be 
contacted  by  telephone  (202)  586-1347; 
e-mail  greg.filas@eia.doe.gov;  or  FAX 
(202) 586-9753. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Filas  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgrotmd 

n.  Current  Actions 

m.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  No.  93-275, 15 
U.S.C.  761  et  seq.)  and  the  Department 
of  Energy  Organization  Act  (Ihib.  L  No. 
95-91,  42  U.S.C.  7101  et  seq.)  require 
the  Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
infonnation  program.  This  program 


collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  ELA,  as  part  of  its  effort  to  comply 
with  the  Papwwork  Reduction  Act  of 
1995  (Pub.  L.  104-13.  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  of  the  collections  under  Section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

Under  Pub.  L.  95-91,  section  205(h), 
the  Administrator  of  the  EIA  is  required 
to  "identify  and  designate"  the  major 
energy  companies  who  must  annually 
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file  Form  EIA-28  to  ensuire  that  the  data 
collected  provide  "a  statistically 
accurate  profile  of  each  line  of 
commerce  in  the  energy  industry  in  the 
United  States."  Data  collected  on  Form 
EIA-28  are  published  and  used  in 
analyses  of  the  energy  industry. 

n.  Current  Actions 

EIA  is  proposing  to  revise  the  Form 
EIA-28  as  well  as  to  request  OMB 
approval  to  use  the  revised  form 
through  December  31,  2002.  To  reduce 
the  burden  on  respondent  companies. 
EIA  is  proposing  to  discontinue 
collecting  detailed  data  for  completed 
oil,  gas,  and  dry  wells.  This  information 
is  currently  collected  on  Form  EIA-28, 
Schedule  5211.  Historically,  this 
detailed  data  have  some  reporting 
problems  requiring  significant  EIA 
follow-up.  Aiter  reviewing  the  need  for 
these  data,  EIA  has  decided  to 
discontinue  collecting  the  information 
and  to  use  information  available  from 
theprivate  sector. 

There  are  an  increasing  number  of 
FRS  companies  that  have  upstream  oil 
and  gas  unconsolidated  affiliates  that  do 
not  meet  the  criterion  of  1  percent  of 
total  U.S.  oil  and  gas  for  inclusion  in  the 
FRS  survey.  As  a  consequence,  coverage 
of  important  upstream  operational 
activities  in  oil  and  gas  is  deteriorating 
and  the  usefulness  of  the  FRS  data  are 
declining.  EIA  is  proposing  to  modify 
the  EIA-28  such  Uiat  if  a  company 
currently  reports  oil  and  gas  reserves 
disclosure  data  in  the  aggregate  for  its 
unconsolidated  affiliates,  the  company 
will  be  required  to  report  a  subset  of  the 
EIA-28  data  disaggregated  by  FRS 
region.  The  requested  data  for 
unconsolidated  affiliates  will  be:  (1)  All 
upstream  activity  contained  in.  Schedule 
5211;  (2)  production  segment  purchases 
and  sales  in  Schedule  5212;  (3)  all 
exploration,  development,  and 
production  statistics  in  Schedule  5241; 
and  (4)  all  proved  petroleimi  reserves 
statistics  in  Schedule  5246. 

in.  Request  for  Comments 

Prospective  respondents  and  other 
interested  persons  are  invited  to 
comment  on  the  actions  discussed  in 
item  n.  The  following  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 


reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  information  be  submitted  by 
the  due  date? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  500 
hours  per  response.  The  estimated 
burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  disclose  and 
provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
the  agency's  estimate  and  (2)  how  the 
agency  could  minimize  the  burden  of 
collecting  this  information,  including 
the  use  of  information  technology. 

D.  The  agency  estimates  respondents 
will  incur  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs;  and  (2)  recurriag  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  method(9)  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  piupose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  deficiencies  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Authority:  Section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
No.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  D.C.  May  10, 1999. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

[FR  Doc.  99-12252  Filed  5-13-99;  8:45  am] 
BHJJNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-51 6-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

May  10. 1999. 

Take  notipe  that  on  May  6, 1999,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP99-516- 
000  a  request  pursuant  to  Sections 
157,205(b)  and  157.211  of  the 
Commission's  regulations  for 
authorization  to  construct  and  operate 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  an  interconnection  between 
ANR  and  Alliant  Energy — ^Wisconsin 
Power  &  Light  Co.  (Alliant  Energy)  in 
Rock  County,  Wisconsin,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

ANR's  proposed  interconnection  will 
consist  of  two  (2)  8-inch  turbine  meters, 
one  (1)  4-inch  turbine  meter,  and  one  (1) 
2-inch  pyositive  displacement  meter.  The 
total  cost  of  ANR's  facilities  will  be 
approximately  $788,000,  which  will  be 
fuUy  reimbursed  by  Alliant  Energy. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediu^  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-12191  Filed  5-13-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-453-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanlcet 
Authorization 

May  10. 1999. 

Take  notice  that  on  May  3, 1999, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP99-45  3-000  a  request  pursuant  to 
sections  157.205, 157.211  and  157.216 
of  the  Commission's  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  approval  to 
abandon  obsolete  facilities  at  the 
Pinehurst  Meter  Station  in  Shoshone 
County,  Idaho,  and  to  construct  and 
operatfc  modified  replacement  facilities 
at  this  station  to  better  accommodate 
existing  firm  delivery  obligations  under 
authorized  transportation  agreements 
with  Avista  Corporation,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Northwest  proposes  to  niodif\  the 
Pinehurst  Meter  Station  by  removing  a 
4-inch  positive  displacement  meter  and 
appurtenances  and  installing  a  2-inch 
rotary  meter  and  appurtenances. 
Northwest  states  that  the  maximimi 
design  delivery  capacity  of  the  meter 
station  will  increase  from  468  Dth  per 
day  to  approximately  648  Dth  per  day 
at  150  psig.  The  total  cost  of  the 
proposed  facility  replacements  at  the 
Pinehurst  Meter  Station  is  estimated  to 
be  approximately  $65,200. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  piirsuant  to  section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  99-12190  Filed  5-13-99;  8:45  am] 

BILUNQ  CODE  C717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-462-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

May  10. 1999. 

Take  notice  that  on  May  4. 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Delaware  corporation, 
P.O.  Box  2511.  Houston,  Texas  77252. 
filed  in  Docket  No.  CP99-462-000  a 
request  piu^uant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  and  remove  a 
2-inch  side  valve  in  Panola  Coimty. 
Mississippi,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  s"et 
forth  in  the  request  that  is  on  file  with 
the  Conmiis^on  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims/htm.  Call 
(202)  208-2222  for  assistance. 

Tennesse  further  states  that  the 
facilities  will  be  removed  in  compliance 
with  18  CFR,  Part  157,  Subpart  F.  The 
side  valve  proposed  for  abandonment 
formerly  served  Batesville,  Mississippi 
and  has  been  inactive  for  a  number  of 
years.  Batesville's  meter  station  is 
currently  served  from  taps  on  adjacent 
Tennessee  pipelines.  Additionally, 
Batesville  concurs  with  the  proposed 
abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natiual  Gas  Act. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  99-12189  Filed  5-13-99;  8:45  ami 

BILLMG  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-51 7-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

May  10, 1999. 

"Take  notice  that  on  May  6, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  1250  West 
Century  Avenue,  Bismark,  North  Dakota 
58501,  filed  in  Docket  No.  CP99-517- 
000  a  request  pursuant  to  Sections 
157.205  and  157.216,  of  die 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon    ' 
facilities  located  in  Park  Coimtry, 
Wyoming  under  Williston  Basin's 
blanket  certificate  issued  in  Docket  No. 
CP82-487-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Williston  Basin  states  that  it  proposes 
to  abandon  the  CIG-Elk  Basin  meter 
station  and  526  feet  of  8-inch  supply 
lateral  pipeline  located  near  Howell 
Petroleum  Plant  in  Section  29,  T58N, 
R99W,  Park  County.  Wyoming. 
Williston  Basin  further  states  no  gas  has 
been  delivered  through  the  meter  station 
and  pipeline  since  1994  and  Williston 
Basin  does  not  foresee  any  futiu«  use  of 
these  facilities  at  this  location,  all  as 
more  fully  described  in  the  filed 
application. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piu^uant  to  Rule  214  of  tiie 
Commission's  Procedural  Rides  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-12192  Filed  5-13-99;  8:45  am] 

BiixiNG  CODE  gm-m-u 


DEPARTMEhfT  OF  ENERGUY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-127-000,  et  al.] 

Foots  Creek  III,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

May  6. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Foote  Creek  m,  LLC 

(Docket  No.  EG99-1 27-0001 

Take  notice  that  on  April  30,  1999. 
Foote  Creek  ID,  LLC,  1455  Frazee  Road, 
Suite  900,  San  Diego,  California,  92108, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
Commission  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Foote  Creek  m,  LLC,  is  a  Delaware 
limited  liability  company  that  intends  to 
construct,  own  and  operate  a  24.75  MW 
generation  facility  consisting  of  thirty- 
three  (33)  NEC  Micon  Model  NM  750/ 
44  wind  turbine  generators  in  Carbon 
County,  Wyoming,  Foote  Creek  ID,  LLC, 
is  engaged  directly  and  exclusively  in 
the  business  of  owning  or  operating,  or 
both  owning  and  operating,  all  or  part 
of  one  or  more  eligible  facilities  and 
selling  electric  energy  at  wholesale. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-037) 

Take  notice  that  on  April  30, 1999, 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27, 1991  Order 
(55  FERC  1  61,495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1, 1992  Order  On  Rehearing  Denying 
Request  Not  To  Submit  Information, 
And  Granting  In  Part  And  Denying  In 
Part  Privileged  Treatment.  Pursuant  to 
18  CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 


information  filed  consistent  with  the 
June  1,  1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Morgan  Stanley  Capital  Group  Inc. 

[Docket  No.  ER94-1384-023] 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

4.  Citizens  Power  Sales;  Enron  Energy 
Services,  Inc.;  CL  Power  Sales  Seven, 
L.L.C.;  CL  Power  Sales  Eight,  L.L.C.;  CL 
Power  Sales  Fourteen,  L.L.C.;  CL  Power 
Sales  One,  L.L.C.;  CL  Power  Sales 
Three,  L.L.C.;  CL  Power  Sales  Four, 
L.L.C.;  CL  Power  Sales  Five.  L.L.C.;  CL 
Power  Sales  Ten,  L.L.C.;  Sonat  Power 
Marketing  L.P.;  Sonat  Poww  Marketing 
Inc.;  PadfiCorp  Power  Marketing,  Inc.; 
PSEG  Energy  Technologies 
Incorporated;  Select  Energy,  Inc.;  e 
prime,  inc.;  FirstEnergy  Trading  and 
Power,  Marketing,  Inc.;  Southern 
Company  Energy,  Marketing  L.P.; 
Enron  Power  Marketing,  Inc.; 
Competitive  Utility  Services  Corp.;  DPL 
Energy;  Edison  Source;  Entergy  Power 
Marketing  Corp. 

[Docket  Nos.  ER94-1685-024;  ER98-13-009; 
ER96-2652-028;  ER96-2652-029;  ER99- 
891-001;  ER95-892-039;  ER95-892-040; 
ER95-892-041;  ER95-a92-042;  ER96-2652- 
027;  ER96-2343-011;  ER95-1050-017; 
ER95-1096-018;  ER97-2 176-009;  ER95- 
1269-014;  ER99-14-003;  ER95-1295-012; 
ER97-4166-O04;  ER94-24-029;  ER97-1932- 
009;  ER96-2601-011;  ER96-2150-013; 
ER95-1615-017] 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 


5.  Duke  Energy  Marketing  Corp.; 
Constellation  Power  Source,  Inc.;  NRG 
Power  Marketing,  Inc.;  Pepco  Services, 
Inc.;  NESI  Power  Marketing,  Inc.;  DTE 
Energy  Trading,  Inc.;  Alliance  Power 
Marketing,  Inc.;  PG&E  Power  Service 
Company;  Edison  Mission  Marketing  & 
Trading,  Inc.;  Colonial  Energy,  Inc.;  CL 
Power  Sales  Two,  L.L.C.;  CL  Power 
Sales  Six,  L.L.C. 

(Docket  Nos.  ER96-109-018;  ER97-2261- 
009;  ER97-4281-007;  ER98-3096-003; 
ER97-841-003;  ER97-3834-006;  ER96- 
1818-013;  ER94-1394-020;  ER99-852-O02; 
ER97-1968-007;  ER9 7- 1968-008;  ER95- 
892-038;  ER96-2652-026] 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copjring  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

6.  Strategic  Energy  Ltd. 

(Docket  No.  ER96-3 107-009] 

Take  notice  that  on  April  27, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
dovraloading  (call  202-208-2222  for 
assistance). 

7.  Central  Hudson  Gas  &  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Long 
Island  Lighting  Company;  New  York 
State  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corp.;  Orange 
&  Rockland  Utilities,  Inc.;  Rochester 
Gas  &  Electric  Corp.;  Power  Authority 
of  the  State  of  New  Ywk;  New  York 
Power  Pool 

(Docket  No.  ER97-1523-004,  OA97-470-005, 
and  ER97-4234-003  (not  consolidated)] 

Take  notice  that  on  April  30, 1999, 
the  Member  Systems  of  the  New  York 
Power  Pool  (Member  Systems),  tendered 
for  filing  a  revised  Independent  System 
Operator  Open  Access  Transmission 
Tariff  (ISO  OATT),  a  Market 
Administration  and  Control  Area  • 
Services  Tariff  (ISO  Services  Tariff),  a 
revised  Independent  System  Operator 
Agreement  (ISO  Agreement),  a  revised 
New  York  State  Reliability  Council 
Agreement  (NYSRC  Agreement),  a 
revised  Agreement  between  the 
Independent  System  Operator  and 


(Docket  Nos 
030;  ER94-1 
893-001;  ER 
ER97-1686- 
4608-003;  E 
ER94-1554- 


9.  Shamroc 


Trdnsmission  Owners  (ISO/TO 
Agreement)  and  a  revised  Agreement 
between  the  Independent  System 
Operator  and  the  New  York  State 
Rehability  Ckjuncil  (ISO/NYSRC 
Agreement). 

The  Member  Systems  state  that  this 
filing  was  made  in  compliance  with  the 
Commission's  orders  dated  June  30, 
1998  and  January  27, 1999.  See  Central 
Hudson  Gas  &  Electric  Corp.,  et  a].,  83 
FERC  H  61.332  (1998).  86  FERC  H  61.062 
(1999). 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  ofiicial 
service  list(s)  in  the  captioned 
proceeding{s),  and  the  respective 
electric  utility  regulatory  agencies  in 
New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Southern  Energy  Retail  Trading;  and 
Marketing,  Inc.;  CL  Power  Sales  Nine, 
L.L.C.;  Calpine  Power  Services 
Company;  H.Q.  Energy  Services  (U.S.) 
Inc.;  CL  Power  Sales  Twelve,  L.L.C.;  CL 
Power  Sales  Eleven,  L.L.C;  ConAgra 
Energy  Service,  Inc.;  West  Georgia 
Generating  Company,  L.P.;  NIPSCO 
Energy  Service  Inc.;  PP&L  EnergyPlus 
Co.;  LG&E  Energy  Marketing  Inc.;  CNG 
Retail  Services  Corporation:  CNG 
Power  Services  Corporation;  North 
American  Energy  Conservation,  Inc. 

[Docket  Nos.  ER98-1 149-003;  ER96-2652- 
030;  ER94-1 545-01 7;  ER97-851-008;  ER99- 
893-001;  ER99-a94-001;  ER95-1751-014; 
ER97-1686-006;  ER96-1431-011;  ER98- 
4608-003;  ER94-1 188-027;  ER97-1845-007; 
ER94-1554-020:  ER94-152-0211 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  dovtrnloading  (call  202- 
208-2222  for  assistance). 

9.  Shamrock  Trading,  LLC 

(Docket  No.  ER98-3526-003] 

Take  notice  that  on  April  28, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 


10.  ISO  New  England  Inc.;  Southern 
Energy  Trading  and  Marketing,  Inc. ; 
New  Millennium  Energy  Corporation; 
WPS-Power  Development,  Inc.;  Electric 
Clearinghouse,  Inc.;  PG&E  Energy 
Trading— Power;  CLECO  Corporation; 
AEP  Power  Marketing,  Inc.;  Sempra 
Energy  Trading  Corp.;  Unitil  Resources, 
Inc.;  West  Penn  Power  Company  dba 
Allegheny  Energy;  Energy  International 
Power  Marketing  Corporation;  Clinton 
Energy  Management  Services,  Inc. 

(Docket  Nos.  ER98-3554-0O3;  ER95-976- 
016;  ER97-2681-005;  ER9fr-l 088-02 3; 
ER94-968-026;  ER95-1625-019;  ER96- 
2677-005;  ER96-2495-O10;  ER94-1691-024; 
ER97-2460-005;  ER96-2673-010;  ER98- 
2059-004;  ER98-3934-0031 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

11.  People's  Electric  Corporation  and 
Penobscott  Bay  Energy  Co. 

[Docket  No.  ER98-3719-003  and  Docket  No. 
ER97-2875-005] 

Take  notice  that  on  April  29, 1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

12.  Continental  Energy  Services,  L.L.C. 

[Docket  No.  ER98-4 19 1-000] 

Take  notice  that  on  April  29, 1999, 
CMS  Energy  filed  a  letter  with  the 
Federal  Energy  Regulatory  Commission 
stating  that  Continental  Energy  Services, 
L.L.C.  (CES)  was  dissolved  in  the 
acquisition  of  Continental  Natiual  Gas, 
Inc.  by  CMS  Energy  effective  October 
15, 1998.  Therefore,  CMS  Energy  no 
longer  has  CES  and  will  not  be 
participating  in  any  electric  ventures. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Pool 

[Docket  No.  ER99-1 3 74-001;  ER9»-1556- 
001;  and  ER99-1609-001] 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  (NEPOOL) 
Executive  Committee  tendered  four 


revised  Market  Rules  and  Procedures  in 
compliance  with  the  Commission's 
April  6, 1999,  order  in  the  captioned 
dockets  (87  FERC  \  61,045),  to  be 
effective  for  all  NEPOOL  market 
transactions  occurring  after  the  Second 
Effective  Date,  which  is  now  projected 
to  occur  on  May  1,  1999. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  captioned  dockets,  to  all 
participants  in  the  New  England  Power 
Pool,  the  New  England  state  governors 
and  regulatory  commissions. 

Comment  date:  May  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-1885-000| 

Take  notice  that  on  April  30, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  two 
(2)  executed  Service  Agreements  for 
Long  Term  Firm  Point-to-Point 
Transmission  Service  with  The 
Wholesale  Power  Group  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreements, 
Virginia  Power  will  provide  Long  Term 
Firm  Point-to-Point  Transmission 
Service  to  the  Transmission  Customer 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  January  1 ,  2000. 

Copies  of  the  filing  were  served  upon 
The  Wholesale  Power  Group,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Avista  Coiporation 

(Docket  No.  ER99-2056-0011 

Take  notice  that  on  April  30, 1999, 
Avista  Corporation  (Avista  Corp.), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.19(a)  a  refund 
report  as  ordered  imder  the  above 
referenced  docket. 

A  copy  of  this  filing  has  been  served 
upon  East  Greenacres  Irrigation  District 
and  The  United  States  Department  of 
the  Interior,  Bureau  of  Reclamation^ 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCorp 

[Docket  No.  ER99-2691-0001 

Take  notice  that  on  April  30, 1999, 
PacifiCorp  tendered  for  filing  in 
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accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Revisions  to  the  Network  Transmission 
Service  Agreement  between  PacifiCorp's 
Transmission  Function  and  PacifiCorp's 
Merchant  Fimction. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

(Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Fool 

[Docket  No.  ER99-2692-O001 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool 
(NEPOOL),  Executive  Committee 
tendered  for  filing  new  Appendices  to 
assist  in  the  administration  action  of  the 
NEPOOL  Market  Rules  (the  Market 
Rules).  NEPOOL  has  requested  that  the 
Appendices  to  the  Market  Rules  apply 
for  administration  of  all  NEPOOL 
market  transactions  occurring  after  the 
Second  Effective  Date,  which  is  now 
projected  to  occur  on  May  1, 1999. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  participants  in  the  New 
England  Power  Pool,  the  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-269&-000) 

Take  notice  that  on  April  30, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Commission's  Regulations,  a  rate 
schediUe  change  for  sales  of  electric 
energy  to  Connecticut  Municipal 
Electric  Energy  Cooperative. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Connecticut 
Municipal  Electric  Energy  Cooperative 
and  the  Connecticut  Department  of 
Public  Utility  Control. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1,1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  ER99-26gg-O00] 

Take  notice  that  on  April  30, 1999, 
PECO  Energy  Company  (PECO),      t 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 


et  seq.,  a  Transaction  Letter  dated  April 
30, 1999  with  Horizon  Energy  Company 
d/b/a  Exelon  Energy  (EXELON)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
May  1, 1999,  for  the  Transaction  Letter. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EXELON  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Pool 

[Docket  No.  ER99-2  700-000] 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  DukeSolutions,  Inc., 
(DukeSolutions).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
DukeSolutions 's  signatiu^  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  DukeSolutions. 
NEPOOL  further  states  that  the  filed 
signatiire  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  DukeSolutions  a 
member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
May  1, 1999,  for  commencement  of 
participation  in  NEPOOL  by 
DukeSolutions. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2 705-000] 

Take  notice  that  on  April  30, 1999, 
MidAmerican  Energy 
Company  (MidAmerican),  tendered  for 
filing  a  proposed  change  in  its  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Rate  SchediUe,  Original  Volume  No.  5. 
The  proposed  change  consists  of  certain 
reused  tariff  sheets  consistent  with  the 
quarterly  filing  requirement. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Company  Services,  Inc.,  75  FERC 
i  61,130  (1996),  relating  to  quarterly 
filings  by  public  utilities  of  simimaries 
of  short-term  market-based  power 
transactions.  The  tariff  sheets  contain 
siunmaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  for 
the  applicable  quarter. 


MidAmerican  proposes  an  effective 
date  of  the  first  day  of  the  applicable 
quarter  for  the  rate  schedule  change. 
Accordingly,  MidAmerican  requests  a 
waiver  of  the  60-day  notice  requirement 
for  this  filing.  MidAmerican  states  that 
this  date  is  consistent  Mrith  the 
requirements  of  the  Southern  Company 
Services,  Inc.,  order  and  the  effective 
date  authorized  in  Docket  No.  ER96- 
2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican's  customers  imder  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PacifiCorp 

[Docket  No.  ER99-2715-000] 

Take  notice  that  on  April  30, 1999, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conmiission 
pursuant  to  18  CFR,  Section  35.13,  a 
Certificate  of  Concurrence  in  Puget 
Sound  Energy,  Inc.'s  filing  regarding  the 
1998-99  Operating  Procedures  imder 
the  Pacific  Northwest  Coordination 
Agreement  Docket  No.  ER99^2026-O00, 
previously  noticed  on  March  5, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Milford  Power  Limited  Partnership 

[Docket  No.  ER99-2  716-000) 

Take  notice  that  on  April  30, 1999, 
Milford  Power  Limited  Partnership 
(Milford),  tendered  for  filing  a  revised 
rate  schedule  and  request  for  certain 
waivers  and  authorizations  imder 
various  regulations  of  the  Federal 
Energy  Regulatory  Conmiission  (the 
Commission),  in  compliance  with  New 
England  Power  Pool.  85  FERC  1 61,379 
and  consistent  with  Edison  Mission 
Marketing  &  Trading.,  hic,  86  FERC 
1161,072. 

Milford  has  requested  that  the 
Commission  establish  an  effective  date 
of  April  1, 1999,  for  the  rate  schedule. 

A  copy  of  the  filing  was  served  upon 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consumers  Energy  Company 

[Docket  No.  ER99-2  71 7-000] 

Take  notice  that  on  April  30, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  5 
executed  service  agreements  for 
unbundled  wholesale  power  service 
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pursuant  to  Consumers'  Market  Based 
Power  Sales  Tariff  accepted  for  filing  in 
Docket  No.  ER97-964-O00.  The  service 
agreements  all  have  effective  dates  of 
April  14,  1999  and  are  with  the 
following  customers: 

1.  Commonwealth  Edison  Co. 

2.  Duke  Power 

3.  Duke  Solutions,  Inc. 

4.  Minnesota  Power,  Inc. 

5.  Cinergy  Services,  Inc. 

Copies  of  the  filing  have  been  served 
on  the  Michigan  Public  Service 
Commission  and  the  customers  listed 
above. 

Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2 7 19-000] 

Take  notice  that  on  April  30, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  its  affiliate,  Public 
Service  Company  of  New  Hampshire 
tendered  for  filing  a  Letter  Agreement 
with  Fitchburg  Gas  and  Electric  Light 
Company  (FG&E). 

NUSCO  requests  an  effective  date  the 
later  of  May  1, 1999,  or  the  date  the 
Second  Effective  Date  market  rules 
become  effective  in  New  Englemd. 

NUSCO  states  that  a  copy  of  this  filing 
was  mailed  to  FG&E. 

Comment  date:  May  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Georgia  Power  Company 

[Docket  No.  ER99-2  720-000) 

Take  notice  that  on  April  30, 1999, 
Georgia  Power  Company  tendered  for 
filing  a  Service  Agreement  by  and 
among  itself  and  Oglethorpe  Power 
Corporation  pursuant  to  which  Georgia 
Power  Company  will  make  wholesale 
power  sales  to  Oglethorpe  Power 
Corporation  for  a  term  in  excess  of  one 
(1)  year.  The  Service  Agreement 
supersedes  and  replaces  the  Block 
Power  Sale  Agreement,  Rate  Schedule 
FERC  No.  827,  in  its  entirety. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Duke  Energy  Moss  Landing  LLC 

[Docket  No.  ER99-2721-OO0J 

Take  notice  that  on  April  30, 1999, 
pursuant  to  Section  205  of  the  Federal 
Power  act  and  Section  35.15(a),  18  CFR 
35.15(a)  of  the  Commission's 
Regulations,  Duke  Energy  Moss  Landing 
LLC  (Moss  Landing),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Notice  of  Termination  of 
the  Must-Run  Rate  Schedule  between 
Moss  Landing  and  the  California 


Independent  System  Operator 
Corporation  as  the  Must-Run  Rate 
Schedule  applies  to  Unit  7,  designated 
as  Moss  Landing's  FERC  Rate  Schedule 
No.  2. 

Additionally,  pursuant  to  Section 
35.15(a)  of  the  Commission's 
Regulations,  Moss  Landing  requests  an 
effective  date  for  this  termination  of 
Jime  30, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Commonwealth  Electric  Company 

(Docket  No.  ER99-2723-0001 

Take  notice  that  on  April  30,1999, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  the 
Service  Agreement  for  Network 
Integration  Transmission,  Network 
Operating  A^«ement,  Interconnection 
Agreement  and  Distribution  Service 
Agreement  between  Commonwealth 
Electric  Company  and  Massachusetts 
Bay  Transportation  Authority  (MBTA). 

The  MBTA  seeks  to  take  service  on 
May  1, 1999  in  order  for  the  MBTA  to 
obtain  the  electric  energy  it  has  already 
purchased  fitjm  BECo.  Therefore, 
Commonwealth  respectfully  requests  an 
effective  date  of  May  1, 1999,  for  the 
above  Agreements  and  respectfully 
requests  waiver  of  the  waiver  of  any 
portion  of  the  Commission's  Regulations 
that  are  not  satisfied  by  the  enclosed 
information. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Milfbrd  Power  Limited  Partnership 

(Docket  No.  ER9ft-2729-000) 

Take  notice  that  on  April  30, 1999, 
Milford  Power  Limited  Partnership 
(Milford).  tendered  for  filing  an 
umbrella  service  agreement  for  short- 
term  power  sales  from  Milford's  electric 
generation  facility  located  in  Milford, 
Massachusetts  to  Select  Energy,  Inc., 
and  requests  waiver  of  the 
Commission's  prior  notice  requirement. 

Mifford  has  requested  that  the 
Commission  establish  an  effective  date 
of  April  1, 1999,  for  the  service 
agreement. 

A  copy  of  the  filing  was  served  upon 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Entergy  Services,  Inc. 

[Docket  No.  ER99-2731-O00J 

Take  notice  that  on  April  30, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 


Arkansas,  Inc.  (EAI),  tendered  for  filing 
a  Long-Term  Market  Rate  Service 
Agreement  between  EAI  and  Union 
Electric  Company  d/b/a  Ameren  UE  for 
the  sale  of  power  imder  Entergy 
Services'  Rate  Schedule  SP. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  New  England  Power  Pool 

[Docket  No.  ER99-2732-O001 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  DukeSolutions,  Inc., 
(DukeSoIutions).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
DukeSolutions 's  signatiu^  page  woidd 
permit  NEPOOL  to  expand  its 
membership  to  include  DukeSolutions. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  DukeSolutions  a 
member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
May  1, 1999,  for  commencement  of 
participation  in  NEPOOL  by 
DukeSolutions. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2733-0001 

Take  notice  that  on  April  30, 1999. 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  an  amended  and  restated 
market-based  sales  tariff  (MR  Tariff). 
The  MR  Tariff  revises  the  terms  and 
conditioUs  upon  which  Central  Vermont 
makes  sales  of  capacity  and/or  energy 
available  at  market-based  rates  and 
resells  transmission  rights  on  a  short- 
term  or  long-term  basis.  The  MR  Tariff 
also  allows  Central  Vermont  to  sell 
ancillary  services  at  market-based  rates 
in  NEPOOL's  ancillary  services  markets. 

The  MR  Tariff  will  supersede  Central 
Vermont's  existing  market-based  sales 
tariff  accepted  in  Docket  No.  ER98- 
2329-001  and  all  new  transactions  will 
be  subject  to  the  new  MR  Tariff.  Central 
Vermont  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  MR  Tariff  may  become  effective 
on  May  1, 1999,  the  day  NEPOOL's 
ancillary  service  markets  are  expected  to 
begin  operation. 
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Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Conunonnvealth  Edison  Company 

[Docket  No.  ER99-2734-0O0] 

Take  notice  that  on  April  30, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  revised 
Index  of  Customers  to  correct  references 
to  the  and  date  of  Service  Agreements 
between  ComEd  and  Avista  Energy,  Inc. 
(Avista),  Niagara  Mohawk  Energy 
Marketing,  Inc.,  (NIMO)  and  Tenaska 
Power  Services  Company  (Tenaska) 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 
ComEd  also  submitted  an  unexecuted 
Service  Agreement  establishing  Tenaska 
as  a  short-term  firm  customer  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
April  1, 1998,  for  the  short-term  firm 
service  agreement  with  Tenaska  to 
coincide  with  the  first  day  of  service  to 
Tenaska  under  this  type  of  Service 
Agreement. 

Copies  of  this  filing  were  served  on 
Avista,  NIMO,  and  Tenaska. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Illinois  Power  Company 

[Docker  No.  ER9»-2735-000] 

Take  notice  that  on  April  30, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing 
updated  specification  pages  to  the 
existing  Network  Service  Agreement 
under  which  Soyland  Power 
Cooperative  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effiective  date  of  April  1, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-2753-000I 

Take  notice  that  on  April  30, 1999, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
service  agreements  by  the  AEP 
Companies  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff).  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10, 1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  5. 


AEPSC  respectfully  requests  waiver  of 
notice  to  permit  these  service 
agreements  to  be  made  effective  for 
service  as  specified  in  the  submittal 
letter  to  the  Commission  with  this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2  76 1-000] 

Take  notice  that  on  April  30, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Town  of  Wallingford, 
Connecticut,  Department  of  Public 
Utilities  and  Connecticut  Mimicipal 
Electric  Energy  Cooperative. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Town  of 
Wallingford,  Connecticut,  Department 
of  Public  Utilities,  Connecticut 
Municipal  Electric  Energy  Cooperative 
and  the  Connecticut  Department  of 
Public  Utility  Control. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER99-2 762-000] 

Take  notice  that  on  April  30, 1999, 
San  Diego  Gas  and  Electric  Company 
(SDG&E),  tendered  for  filing  certain 
tariff  sheets  in  its  Transmission  Owner 
Tariff  (TO  Tariff)  to  supersede  TO  Tariff 
No.  47  and  add  new  Original  TO  Tariff 
Sheet  Nos.  67  through  77. 

SDG&E  requests  an  effective  date  of 
July  1,  1999 

SDG&E  states  the  instant  filing  is 
submitted  to  provide  for  the  recovery 
from  End  Use  Customers  of  Reliability 
Must  Rim  charges  billed  by  the 
California  Independent  Operator 
Corporation  to  SDG&E  in  its  capacity  as 
a  Pcirticipating  Transmission  Owner  for 
services  provided  under  the  RMR 
Contracts  for  Encina,  South  Bay  and  the 
combustion  turbines  located  in  SDG&E's 
service  area. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Western  Systems  Power  Pool 

[Docket  No.  ER99-2 763-000] 

Take  notice  that  on  April  30, 1999, 
the  Western  Systems  Power  Pool 
(WSPP),  tendered  for  filing  certain 
revisionis  to  the  WSPP  Agreement.  The 
WSPP  states  the  revisions  to  the  WSPP 
Agreement  are  necessary  to  update  the 
terms  of  the  WSPP  Agreement  and 
better  ensure  commercial  enforceability 
of  the  agreements  terms. 

WSPP  seeks  an  effective  date  of  June 
1,1999,  for  this  filing. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Delmarva  Power  &  Light  Company 
and  Atlantic  Qty  Electric  Company 

(Docket  No.  ER99-2781-000] 

Take  notice  that  on  April  30, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva)  and  Atlantic  City  Electric 
Company  (Atlantic)  tendered  for  filing 
amendments  to  Delmarva's  and 
Atlantic's  market-based  rate  tariff  filings 
in  response  to  the  Federal  Energy 
Regulatory  Commission's  (FERC)  March 
16, 1999,  deficiency  letter  in  the  above- 
captioned  proceedings.  This  filing 
includes  (1)  Revisions  to  Delmarva's 
and  Atlantic's  market-based  rate  tariffs; 
(2)  notice  of  the  withdrawal  of  the 
service  agreements  pursuant  to  which 
Delmarva  and  Atlantic  would  have  been 
eligible  for  service  imder  each  other's 
market-based  rate  tariffs  in  Docket  Nos. 
ER99-1839-000  and  ER9»-1 898-000; 
and  (3)  a  separate  power  sales 
agreement  between  Delmarva  and 
Atlantic  to  allow  capacity  credit 
transactions  at  the  market  prices 
established  by  the  PJM  Power  Exchange. 

Delmarva  and  Atlantic  request  an 
effective  date  of  January  15, 1999  for  the 
revisions  to  their  market-rate  sales 
tariffs  and  January  18, 1999  for  the 
Capacity  Credit  Agreement. 

Delmarva  and  Atlantic  state  that 
copies  of  this  filing  have  been  served 
upon  all  the  customers  under  their 
market-based  rate  tariffs. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-12239  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-2364-000,  et  al.] 

Genstar  Energy,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  5, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Genstar  Energy,  LL.C. 

[Docket  No.  ER99-2364-000] 

Take  notice  that  on  April  29, 1999, 
Genstar  Energy,  L.L.C.  (Genstar)  filed  an 
amendment  to  its  petition  for 
acceptance  of  Genstar  Rate  Schedule 
FERC  No.  1 ;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Genstar  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Genstar  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Keystone  Energy  Services,  Inc.; 
Energy  Atlantic,  LLC;  Cook  Inlet  Energy 
Supply 

[Docket  Nos.  ER97-3053-0O6;  ER98-4381- 
002;  ER96-1410-0131 

Take  notice  that  on  April  26, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  cop3ang  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 


3.  Black  Hills  Corporation 

[Docket  No.  ER99-2648-0001 

Take  notice  that  on  April  29, 1999, 
Black  Hills  Corporation  (Black  Hills), 
tendered  for  filing  a  Service  Agreement 
for  wholesale  power  sales  transactions 
(the  Service  Agreement),  under  Black 
Hills'  Market-Based  Rate  Wholesale 
Power  Sales  Tariff  between  Black  Hills 
and  Public  Service  Company  of 
Colorado.  The  Service  Agreement  is 
dated  as  of  March  29, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER99-2655-O00] 

Take  notice  that  on  April  29, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  its  affiliates.  The 
Connecticut  Light  and  Power  Company, 
The  Hartford  Electric  Light  Company, 
and  Western  Massachusetts  Electric 
Company,  tendered  for  filing  a  Letter 
Agreement  with  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC).  NUSCO  requests  an  effective 
date  the  later  of  May  1, 1999,  or  the  date 
the  Second  Effective  Date  market  rules 
become  effective  in  New  England. 

NUSCO  states  that  a  copy  of  this  filing 
was  mailed  to  MMWEC. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Indeck  Pepperell  Power  Associates 

[Docket  No.  ER99-2656-0001 

Take  notice  that  on  April  29, 1999, 
Indeck  Pepperell  Power  Associates,  Inc. 
(Indeck  Pepperell),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  Power  Pim:hase  ai^d  Sale 
Agreement  (Service  Agreement), 
between  Indeck  Pepperell  and  Central 
Vermont  Power  Corporation,  (CVPC), 
dated  April  16, 1999,  for  service  imder 
Rate  Schedule  FERC  No.  1.  Indeck 
Pepperell  requests  that  the  Service 
Agreement  be  made  effective  as  of  May 
1,  1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  COM/Enei:gy  Marketing,  Inc. 

[Docket  No.  ER99-265  7-000) 

Take  notice  that  on  April  29, 1999, 
COM/Energy  Marketing,  Inc.  (CEM) 
tendered  for  filing  a  Notice  of 
Termination  of  its  market  based  power 
sales  rate.  Rate  Schedule  FERC  No.  1  as 
ciurently  on  file  with  the  Commission 
and  in  effect  pursuant  to  order  of  the 
Commission  dated  December  23, 1997 
in  FERC  Docket  No.  ER98-449-000  (81 
FERC  61,373) 


Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER99-2658-0001 

Take  notice  that  on  April  29,  1999, 
Northeast  Utihties  Service  Company 
(NUSCO),  on  behalf  of  its  affiUates,  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing  a 
First  Amended  and  Restated  Unit 
Exchange  Agreement  with  FPL  Energy 
Maine,  Inc.  NUSCO  requests  an  effective 
date  the  later  of  May  1, 1999,  or  the  date 
the  Second  Effective  Date  market  rules 
become  effective  in  New  England. 

NUSCO  states  that  a  copy  of  this  filing 
was  mailed  to  FPL  Energy  Maine,  Inc. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

(Docket  No.  ER99-2659-000) 

Take  notice  that  on  April  29, 1999, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  April  27, 1999 
with  UGI  Utilities,  Inc.  (UGI),  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  UGI  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
April  27,  1999  for  the  Service 
A^eement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  UGI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

[Docket  No.  ER99-266O-O00) 

Take  notice  that  on  April  30. 1999 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  revisions  to 
the  capacity  charges,  reservation  fees 
and  energy  adders  for  various 
interchange  services  provided  by 
Florida  Power  pursuant  to  interchange 
contracts  as  follows: 


Rate 
schedule 

Customer 

65 

80 

81  

82 

86 

88 

91  

92  

94 

Souttieastem  Power  Administra- 
tion. 
Tampa  Electric  Company. 
FJorida  Power  &  Light  Company. 
City  of  Homestead. 
Orlando  Utilities  Commission. 
Gainesville  Regional  Utility. 
Jacksonville  Electric  Authority. 
City  of  Lakeland. 
Kissimmee  Utility  Authority. 
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Rate 
schedule 

Customer 

95 

City  of  St.  Cloud. 

100 

Fort  Pierce  Utilrties  Authority. 

101  

City  of  Lake  Worth. 

102 

Florida  Power  &  Light  Company. 

103 

City  of  Starke. 

104 

City  of  New  Smyrna  Beach. 

105 

Ftorida  Municipal  Power  Agency. 

108 

City  of  Key  West. 

119 

Reedy  Creek  Improvement  Dis- 

trict. 

122  

City  of  Tallahassee. 

128 

Seminole    Electric    Cooperative, 

Inc. 
Oglethorpe  Power  Corp. 

139 

141  

City  of  Vero  Beach. 

142 

Big  Rivers  Electric  Corporation. 

148  

Alabama     Electric    Cooperative, 

Inc. 
Enron  Power  Mari<eting,  Inc. 

153 

154  

Catex  Vitol  Electric,  L.L.C. 

155 

Louis  Dreyfus  Electric  Power,  Inc. 

156 

Electric  Clearing  House,  Inc. 

157 

LG  &  E  Power  Mariteting,  Inc. 

158 

MkJCon  Power  Service  Corp. 

159  

Koch  Power  Services  Company. 

160  

Sonat  Power  Mari<eting,  Inc. 

161  

Citizens  Lehman  Power  Sales. 

162  

AES  Power,  Inc. 

163  

Intercoast  Power  Mari<eting  Com- 

pany. 

164  

Valero  Power  Service  Company. 

166 

Eastex  Power  Marketing,  Inc. 

167 

NorAm  Energy  Services,  Inc. 

168 

Westem  Power  Services. 

169 

CNG   Power   Services   Corpora- 

tion. 

170 

Calpine    Power    Services    Com- 

pany. 

171  

SCANA  Energy  Mari<eting,  Inc. 

172 

PanEnergy    Trading    &    Maritet 

Senrices. 

173 

Coral  Power,  LL.C. 

174 

Aquila  Power  Corporation. 

175  

The  Energy  Authority,  Inc. 

176  

NP  Energy  Inc. 

177 

Morgan   Stanley   Capital   Group, 

Inc. 

The  interchange  services  which  are 
affected  by  these  revisions  are  (1) 
Service  Schedule  A — Emergency 
Service;  (2)  Service  Schedule  B — Short 
Term  Finn  Service;  (3)  Service  Schedule 
D — Finn  Service;  (4)  Service  Schedule 
F — Assiu^d  Capacity  and  Energy 
Service;  (5)  Service  Schedule  G — 
Backup  Service;  (6)  Service  Schedule 
H — Reserve  Service;  (7)  Service 
Schedule  I — Regulation  Service;  (8) 
Service  Schedule  OS-Opport\mity 
Sales;  (9)  Service  Schedule  RE — 
Replacement  Energy  Service;  (10) 
Contract  for  Assured  Capacity  And 
Energy  With  Florida  Power  &  Light 
Company;  (11)  Contract  for  Scheduled 
Power  and  Energy  with  Florida  Power  & 
Li^t  Company. 

Florida  Power  requests  that  the 
amended  revised  capacity  charges, 
reservation  fees  and  energy  adder  be 
made  effective  on  May  1, 1999.  Florida 


Power  requests  waiver  of  the 
Commission's  sbcty-day  notice 
requirement.  If  waiver  is  denied,  Florida 
Power  requests  that  the  filing  be  made 
effective  60  days  after  the  filing  date. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2661-000] 

Take  notice  that  on  April  29, 1999, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  a  form  Service  Agreement 
between  NMPC  and  Metromedia  Energy, 
Inc.  (Piut:haser).  The  Service  Agreement 
specifies  that  the  Purchaser  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volvune  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  the  Purchaser  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  the  Purchaser 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concunence 
for  the  Pmchaser. 

NMPC  is  :  (a)  generally  requesting  an 
effective  date  of  April  1, 1999  for  the 
agreement,  and  (b)  requesting  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  and  the  companies 
included  in  a  Service  List  enclosed  with 
the  filing. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2662-0001 

Take  notice  that  on  April  29, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy Jlegulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA),  to  permit  NYPA  to  deliver 
power  and  energy  fi-om  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  west  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 


Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-1 94-000. 

Niagara  Mohawk  requests  an  effective 
date  of  April  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-2663-0001 

Take  notice  that  on  April  29, 1999, 
PJM  Interconnection,  L.L.C.  (PJM),  on 
behalf  of  the  PJM  Reliability  Committee, 
filed  amendments  to  the  Reliability 
Agreement  Among  Load  Serving 
Entities  in  the  PJM  Control  Area  (RAA), 
to  reflect  changes  consistent  with  the 
implementation  of  Schedule  11  (PJM 
Capacity  Credit  Markets)  of  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection 
L.L.C,  to  revise  the  method  of 
determining  the  parties'  Weighted  Vote, 
and  to  change  the  historical  base  for 
calculating  the  equivalent  demand 
forced  outage  rate  from  three  years  to 
five  years. 

Copies  of  this  filing  were  served  upon 
all  parties  to  the  RAA  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  control  area. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Automated  Power  Exchange,  Inc. 

[Docket  No.  ER99-2668-000J 

Take  notice  that  on  April  29, 1999, 
Automated  Power  Exchange,  Inc.,  filed 
a  revision  to  its  rate  schedule. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER99-2669-0001 

Take  notice  that  on  April  29, 1999, 
Niagara  Mohawk  Power  Corporation  - 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  form  Service  Agreements 
between  NMPC  and  miiltiple  parties 
(Purchasers).  The  Service  Agreements 
specify  that  the  Purchasers  have  signed 
on  to  and  have  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 


"S 


15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  the  Piirchasers  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  the  Purchasers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
for  each  Purchaser. 

NMPC  is:  (a)  generally  requesting  an 
effective  date  of  April  1, 1999  for  the 
agreements,  and  (b)  requesting  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  and  the  companies 
included  in  a  Service  List  enclosed  with 
the  filing. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-267O-O001 

Take  notice  that  on  April  29, 1999, 
Southern  Company  Services,  Inc.,  acting 
on  behfdf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as  the 
Southern  Operating  Companies), 
submitted  an  updated  generation 
dominance  analysis  in  connection  with 
the  Southern  Operating  Companies' 
market-based  rate  authority. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sithe  Mystic  LLC;  Sithe  Edgar  LLC; 
Sithe  New  Boston  LLC;  Sitiie 
Framingham  LLC;  Sithe  West  Medway 
LLC;  Sithe  Wyman  LLC;  Sithe  Power 
Marketing,  Inc.;  Sithe  Power 
Marketing,  L.P. 

(Docket  No.  ER99-2671-O00] 

Take  notice  that  on  April  29, 1999, 
Sithe  Mystic  LLC,  Sithe  Edgar  LLC, 
Sithe  New  Boston  LLC,  Sithe 
Framingham  LLC,  Sithe  West  Medway 
LLC,  Sithe  Wyman  LLC,  Sithe  Power 
Marketing,  L.P.  and  Sithe  Power 
Marketing,  Inc.  (together.  Applicants) 
tendered  for  filing  proposed  rate 
schedules  that  would  permit  them  to 
make  sales  of  the  NEPOOL-defined 
market-based  ancillary  services  at 
market-based  rates. 

Applicants' request  authority  to  make 
wholesale  sales  of  the  NEPOOL-defined 
market-based  ancillary  services  at 
market-based  rates,  and  request  certain 
blanket  authorizations,  and  waiver  of 
certain  of  the  Commission's 
Regiilations.  Applicants  further  request 
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that  the  Commission  promptly  issue  an 
order  granting  its  acceptance  of  this 
filing  with  an  effective  date  no  later 
than  the  opening  date  of  the  NEPOOL 
markets  for  ancillary  services  (currently 
scheduled  for  May  1, 1999). 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company;  Sithe  New  England  Holdings 
LLC;  Duquesne  Light  Company; 
Montaup  Electric  Company;  Oklahoma 
Gas  and  Electric  Co. 

[Docket  Nos.  ER99-2674-000;  ER99-2677- 
000;  ER99-2678-O00;  ER99-268 1-000; 
ER99-2682-000] 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Monmouth  Enei^,  Inc. 

[Docket  No.  ER99-2679-000) 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  Affiliated  Power 
Producers  filed  quarterly  reports  for  the 
quarter  ending  March  31, 1999. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk 

[Docket  No.  ER99-2683-0001 

Take  notice  that  on  April  29, 1999, 
Niagara  Mohawk  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  dehver 
power  and  energy  from  NYPA's 
Fitzpatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  East  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Ni^ara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-O00. 

Niagara  Mohawk  requests  an  effective 
date  of  April  1,1999. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Entergy  Services,  Inc. 

[Docket  No.  ER99-2 724-000) 

Take  notice  that  on  April  30, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  System  Energy 
Resources,  Inc.  (SERI),  tendered  for 
filing  the  annual  informational  update 
(Update)  containing  the  1999 
redetermination  of  the  Monthly 
Capacity  Charges,  prepared  in 
accordance  with  the  provisions  of 
SERI's  Power  Charge  Formula  (PCF) 
Tariff.  Entergy  Services  states  that  the 
Update  redetermines  the  formula  rate  in 
accordance  with  the  annual  rate 
redetermination  provisions  of  section 
2(B)  of  the  PFC. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  California  Independent  System 
Operator  Corporatiim 

[Docket  No.  ER99-2730-0001 

Take  notice  that  on  April  30, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  a  proposed  amendment 
(Amendment  No.  16)  to  the  ISO  Tariff, 
which  establishes  the  Grid  Management 
Charge  to  be  effective  July  1, 1999. 

Pmsuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  §  824d  and  Section 
35.13(a)(2)(iii)  of  the  Commission's 
Regulations,  18  CFR  35.13(a)(2)(iii),  the 
ISO  seeks  approval  of  the  Grid 
Management  Charge  rate  formula  and 
assessment  provisions,  and  requests  that 
the  Commission  permit  the  proposed 
Tariff  changes  to  go  into  effect  on  July 
1, 1999,  without  being  subject  to  refund. 
In  the  alternative,  if  the  Commission 
orders  refunds,  the  ISO  requests  that  it 
be  authorized  to  institute  a  surcharge  to 
recover  the  refunded  revenues  from 
other  customers. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  on  all 
parties  with  effective  Scheduling 
Coordinator  Agreements  under  the  ISO 
Tariff,  and  all  parties  on  the  official 
service  list  for  Dockets  Nos.  EL99-47- 
000  and  ER99-473-O00. 

Comment  date:  May  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  UNTTIL  Power  Corp. 

[Docket  No.  ER99-2  73  7-000] 

Take  notice  that  on  April  30, 1999, 
UNTTIL  Power  Corp.  Tendered  for  filing 
pursuant  to  Schedule  II  Section  H  of 
Supplement  No.  1  to  Rate  Schedule 
FERC  Nvunber  1,  the  UNTTIL  System 
Agreement,  the  following  material: 


26398 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Notices 


1 .  Statement  of  all  sales  and  billing 
transactions  for  the  period  January  1 , 
1998  through  December  31,  1998  along 
with  the  actual  costs  incxirred  by 
UNTTIL  Power  Corp.  by  FERC  account. 

2.  UNTTIL  Power  Corp.  rates  billed 
from  January  1, 1998  to  December  31, 
1998  and  supporting  rate  devBlopment. 

Comment  date:  May  20,.1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2738-000] 

Take  notice  that  on  April  30. 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Power  and  Light  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire  tendered  for  filing 
under  section  205  of  the  Federal  Power 
Act  a  rate  schedule  change  for  sales  to 
UNTTIL  Power  Corporation. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  UNTTIL  Power 
Corporation. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER99-2739-000J 

Take  notice  that  on  April  30, 1999. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Permsylvania  Power  Company,  a 
Service  Agreement  with  Public  Service 
Electric  and  Gas  Company  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Pool 

[Docket  No.  ER99-274(>-000l 

Take  notice  that  on  April  30. 1999. 
the  New  England  Power  Pool  (NEPOOL 
or  Pool).  Executive  Committee  filed  a 
request  for  termination  of  membership 
in  NEPOOL.  with  an  effective  date  of 
May  1, 1999.  of  NP  Energy,  hic.  (NP). 
Such  termination  is  pursuant  to  the 
terms  of  the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  and 
previously  signed  by  NP.  The  New 
England  Power  Pool  Agreement,  as 
amended  (the  NEPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  NP  with  an  effective  date 
of  May  1, 1999  would  relieve  this  entity, 
at  NP's  request,  of  the  obligations  and 


responsibilities  of  Pool  membership  and 
would  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
remove  NP  fi-om  membership  in  the 
Pool. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Co.,  and  West  Penn 
Power  Co.  (Allegheny  Power) 

[Docket  No.  ER99-2 74 1-000] 

Take  notice  that  on  April  30, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  53  to  add  Cleco 
Corporation  to  Allegheny  Power  Open 
Access  Transmission  Service  Tariff 
which  has  been  accepted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER96-58- 
000.  The  proposed  effective  date  under 
the  Service  Agreement  is  April  29, 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Conunission,  and  the  West  Virginia 
Public  Service  Conmiission. 

Comment  date:  May  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Pool 

(Docket  No.  ER99-2742-000] 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  (NEPOOL 
or  Pool),  Executive  Conunittee  filed  a 
request  for  termination  of  jmembership 
in  NEPOOL,  with  an  effective  date  of 
May  1, 1999,  of  COM/Energy  Marketing. 
Inc.  (CEM).  Such  termination  is 
pursuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1. 1971,  as 
amended,  and  previously  signed  by 
CEM.  The  New  England  Power  Pool 
Agreement,  as  amended  (the  NEPOOL 
Agreement),  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  CEM  with  an  effective 
date  of  May  1. 1999  would  relieve  this 
entity,  at  CEM's  request,  of  the 
obligations  and  responsibilities  of  Pool 
membership  and  would  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  CEM  from 
membership  in  the  Pool. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Duke  Energy  Corporation 

[Docket  No.  ER99-2743-000] 

Take  notice  that  on  April  30, 1999, 
Duke  Energy  Corporation  tendered  a 
Termination  Notice  piusuant  to  18  CFR 
35.15,  to  terminate  Schedule  FERC  No. 
10  (Service  Schedule  J),  approved  by 
Commission's  Letter  Order  issued 
January  21, 1992,  in  Docket  Nos.  ER89- 
106-000  and  EL91-55-000. 

Comment  date:  May  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER99-2747-000J 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  3,  a  service 
agreement  for  1st  Rochdale  Cooperative 
Group,  Ltd.  to  purchase  electric  capacity 
and  energy  pursuant  at  negotiated  rates, 
terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  1st 
Rochdale  Cooperative  Group,  Ltd. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-2748-000J 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  3,  a  service 
agreement  for  Columbia  Energy  Power 
Marketing  Corporation  to  purchase 
electric  capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Columbia  Energy  Power  Marketing 
Corporation. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-2 749-000] 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  3,  a  service 
agreement  for  DukeSolutions,  Inc.  to 
piirchase  electric  capacity  and  energy 
pursuant  at  negotiated  rates,  terms,  and 
conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
DukeSolutions,  Inc. 


Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-275(M)00] 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  3,  a  service 
agreement  for  Central  Hudson 
Enterprises  Corporation  to  purchase 
electric  capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson  Enterprises 
Corporation. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-275 1-000) 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  DukeSolutions,  Inc.  to 
purchase  electric  capacity  and  energy 
piu'suant  at  negotiated  rates,  terms,  and 
conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
DukeSolutions,  Inc. 

Comment  date:May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-2 752-000] 

Take  notice  that  on  April  30, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  proAdde 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PP&L,  Inc. 

[Docket  No.  ER99-2757-0001 

Take  notice  that  on  April  30, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  an 
Interconnection  Agreement  and 
Addend\un  to  Interconnection 
Agreement  between  PP&L  and  Statoil 
Energy/Paxton,  LP. 
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Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3B.  Sunlaw  Energy  Partners  I,  L.P. 

[Docket  No.  ER99-2  758-000] 

Take  notice  that  on  April  30, 1999, 
Sunlaw  Energy  Partners  I,  L.P.,  tendered 
for  filing  a  Notice  of  Succession 
pursuant  to  18  CFR  35.51  to  reflect  its 
name  change  from  Sunlaw  Cogeneration 
Partners  I. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Duke  Energy  Corporation 

[Docket  No.  ER99-2759-000] 

Take  notice  that  on  April  30, 1999, 
Duke  Energy  Corporation  tendered  a 
Termination  Notice  piirsuant  to  18  CFR 
35.15,  to  terminate  Schedule  FERC  No. 
10  (Service  Schedule  G),  Docket  No. 
ER88-169-000. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Southwest  Power  Pool 

[Docket  No.  ER99-2  760-000] 

Take  notice  that  on  April  30, 1999, 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  an  executed  service  agreement 
with  LG&E  Energy  Marketing  Inc.  for 
loss  compensation  service  under  the 
SPP  Tariff.  SPP  requests  an  effective 
date  of  April  1, 1999  for  each  of  this 
agreement. 

Copies  of  this  filing  were  served  upon 
all  signatories. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  The  Cincinnati  Gas  &  Electric 
Company 

(Docket  No.  ER99-2 764-000] 

Take  notice  that  on  April  30, 1999, 
The  Cincinnati  Gas  &  Electric  Company, 
in  compliance  with  the  Commission's 
Orders  dated  August  16,  1993  and 
October  3,  1994  in  Docket  Nos.  EC93- 
6-000,  EC93-6-001  and  ER94-1015- 
000  tendered  for  filing  its  fifth  Annual 
Informational  Filing. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  PSI  Energy,  Inc. 

[Docket  No.  ER99-2  765-000] 

Take  notice  that  on  April  30, 1999, 
PSI  Energy,  Inc.,  in  compliance  with  the 
Commission's  Orders  dated  August  16, 
1993  and  October  3, 1994  in  Docket 
Nos.  EC93-6-000,  EC93-6-001  and 
ER94-1015-000,  tendered  for  filing  its 
fifth  Annual  Informational  Filing. 


Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  James  E.  Abel;  John  R.  Biggar; 
Robert  J.  Grey;  WiUiam  F.  Hecht; 
Francis  A.  Long 

[Docket  Nos.  ID-3281-000;  D-3282-000;  ID- 
3283-000:  ID-3284-000:  ID-2818-001] 

Take  notice  that  on  April  30, 1999, 
the  following  Officers  and/or  Directors 
of  PP&L  EnergyPlus  Co.,  filed  with  the 
Federal  Energy  Regulatory  Commission 
Abbreviated  Applications  for 
Authorization  to  Hold  Interlocking 
Positions  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  and  piu^uant  to 
the  Commission's  order  in  PP&L 
EnergyPlus  Company,  85  FERC  1 61,377 
(1998): 

James  E.  Abel 
John  R.  Biggar 
Robert  J.  Grey 
William  F.  Hecht 
Francis  A.  Long 

Comment  date:  May  31, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Richard  B.  Bates;  Steven  C. 
Voorhees;  Michael  G.  Byrne;  John  M. 
Musgrave;  Donna  J.  Bailey 

[Docket  Nos.  ID-3285-000:  ID-3286-000:  ID- 
3287-000;  ID-3288-000;  ID-3289-000] 

Take  notice  that  on  April  30, 1999. 
West  Georgia  Generating  Company  L.P., 
a  partnership,  with  its  principal  place  of 
business  at  1900  5th  Avenue  North, 
Birmingham,  Alabama  35203,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  interlocking  positions  on  behalf 
of  its  directors  and  officers  (Applicants) 
listed  above,  under  Section  305(b)  of  the 
Federal  Power  Act,  16  U.S.C.  §  825(b). 

Comment  date:  May  31,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

Any  person  desiring  to  he  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21l" 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection.  This  filing  may  also  be 

viewed  on  the  Internet  at  http:// 

www.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-12240  Filed  5-13-99;  8:45  am] 

BMLUNG  CODE  STIT-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG9»-1 28-000,  et  ai.] 

Milllken  Facility  Trust  B-1,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Hllngs 

May  7. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Milliken  Facility  Trust  B-1 

[Docket  No.  EC99-12&-000] 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  B-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  business 
trusts  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road, 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  turbine 
generating  units  with  a  maximum  of  306 
MW  of  generating  capacity. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wiU  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  United  States  Department  of  Energy; 
Western  Area  Power  Administration 

[Docket  No.  EF99-504 1-000] 

Take  notice  that  on  May  3, 1999,  the 
Secretary  of  the  Department  of  Energy, 
by  Rate  Order  No.  WAPA-84.  did 
confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  April  1, 1999, 
the  Western  Area  Power 
Administration's  (Western)  Rate 
Schedules  DSW-SDl,  DSW-RSl,  DSW- 
FRl,  DSW-EIl,  DSW-SPRl,  DSW- 
SURl,  PD-NTSl,  and  INT-NTSl  for  the 
Desert  Southwest  Customer  Service 
Region  Network  Integration 
Transmission  and  Ancillary  Services. 

The  formula  rates  in  Rate  Schedules 
DSW-SDl,  DSW-RSl,  DSW-FRl, 


DSW-EIl,  DSW-SPRl,  DSW-SURl, 
PD-NTSl,  and  INT-NTSl  will  be  in 
effect  fi-om  April  1, 1999,  through  March 
31,  2004,  pending  the  Federal  Energy  -^ 
Regulatory  Commission's  (FERC) 
approval  of  these  or  of  substitute  rates 
on  a  final  basis. 

Comment  date:  May  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  States  Department  of  Energy; 
Western  Area  Power  Administration 

[Docket  No.  EF99-5101-0001 

Take  notice  that  on  May  3, 1999,  the 
Secretary  of  the  Department  of  Energy, 
by  Rate  Order  No.  WAPA-85,  did 
confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  Jime  8, 1999,  the 
Western  Area  Power  Administration's 
(Western)  firm  power  rate  formula 
extension  contained  in  Contract  No.  7- 
07-50-P0890  (Contract)  for  Amistad 
and  Falcon  Projects. 

The  extension  of  the  rate  formula  will 
be  in  effect  on  an  interim  basis  pending 
the  Federal  Energy  Reg\ilatory 
Commission's  (Commission)  approval  of 
it  or  a  substitute  rate  on  a  final  basis. 

This  repayment  schedule  is  not 
dependent  upon  the  power  and  energy 
made  available  for  sale  or  the  rate  of 
generation  each  year.  Western  will 
continue  to  provide  the  projects'  two 
customers  with  a  revised  Exhibit  A  by 
August  31  of  each  year  using  the  same 
methodology  which  has  been  set  forth 
unchanged  in  the  Contract  since  April 
10, 1986. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Louisville  Gas  and  Electric  Co.; 
Kentucky  Utilities  Company 

[Docket  No.  ER98-1 14-001] 

Take  notice  that  on  May  3, 1999. 
Louisville  Gas  and  Electric  and 
Kentucky  Utilities  Company  (the 
Louisville  Operating  Companies  or 
LOC's),  tendered  for  filing  revised  tariff 
sheets  for  transmission  service  under  its 
Open  Access  Transmission  Tariff  in 
accordance  with  the  Commission's 
Order  in  Docket  No.  ER98-1 14-000. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Eastern  Pacific  Energy;  U.  S.  Power 
&  Light,  Inc.;  LS  Power  Marketing,  LLC; 
OGE  Energy  Resources,  Inc.;  Engage 
Energy  US,  L.P.;  Anker  Power  Services, 
Inc.;  Saiko  Energy  Services,  Inc.; 
Columbia  Energy  Services  Corp.;  JMF 
Power  Marketing;  Northem/AES 
Energy,  LLC;  Watt  Works,  L.L.C. 

[Docket  Nos.  ER98-1 829-005,  ER96-105- 
014,  ER96-1947-011,  ER97-4345-009, 
ER97-654-009,  ER97-3788-006,  ER99- 
1052-001,  ER97-366 7-006.  ER98-3433-003, 
ER98-445-005,  and  ER97-2592-O08J 

Take  notice  that  on  May  3, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims. htm  for  viewing  and 
dovraloading  (call  202-208-2222  for 
assistance). 

6.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company;  Public 
Service  Company  of  Okl^oma, 
Southwestern  Electric  Power  Co. 

(Docket  Nos.  ER99-1659-O01  and  ER99- 
1660-001] 

Take  notice  that  on  May  3, 1999, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  a  compliance 
filing  in  the  above  referenced 
proceeding.  Pursuant  to  the 
Commission's  order  in  Central  Power 
and  Light  Co.,  et  al..  87  FERC  H  61,001 
(1999),  the  compliance  filing  (1)  amends 
the  unexecuted  Network  Service 
Agreement  (NSA)  and  an  unexecuted 
Network  Operating  Agreement  (NOA) 
between  the  CSW  Operating  Companies 
and  Northeast  Texas  Electric 
Cooperative,  hic.  (NTEC);  and  (2) 
amends  the  NSA  and  NOA  between  the 
CSW  Operating  Companies  and  East 
Texas  Electric  Cooperative,  Inc.,  (ETEC). 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  each  person  listed  on  the  official 
service  list  in  Docket  Nos.  ER99-1659- 
000  and  ER99-1660-000  (consolidated). 

Comment  date:  May  21, 1999,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Aquila  &iergy  Marketing 
Corporation;  Reliant  Energy  Services, 
Inc. 

[Docket  Nos.  ER99-1751-O01  and  ER99- 
1801-001]  • 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  power  marketers 


filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

8.  SEI  Wisconsin,  L.L.C. 

(Docket  No.  ER99-26 76-000] 

Take  notice  that  on  April  28, 1999, 
the  above-mentioned  affiliated  power 
producer  and/or  public  utility  filed  their 
quarterly  report  for  the  quarter  ending 
March  31, 1999. 

Comment  date:  May  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montana  Power  Company;  Sunlaw 
Cogeneration  Partners  I;  Northern 
Indiana  Public  Service  Company; 
Northeast  Utilities  Service  Company; 
Southwestern  Public  Service  Company; 
UtiliCorp  United,  Inc.;  Northeast 
Utilities  Service  Company;  Northern 
States  Power  Company;  (Minnesota) 
Northern  States  Power  Company 
(Wisconsin);  AG  Energy,  L.P.,  et  al.;  The 
Toledo  Edison  Company;  The  Cleveland 
Electric  Illuminating  Company;  PP&L, 
Inc.;  Alliant  Energy  Services  Company; 
AYP  Energy,  Inc. 

(Docket  Nos.  ER99-2684-000,  ER99-2685- 
000,  ER99-2686-O00,  ER99-268 7-000, 
ER99-2688-000,  ER99-2689-000.  ER99- 
2690-000,  ER99-2693-O00,  ER99-2694-000, 
ER99-2695-000,  ER99-2696-O00,  ER99- 
2697-000,  ER99-2 701-000,  and  ER99-2702- 
000] 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Reliant  Energy  Coolwater,  LLC; 
Kincaid  Generation  L.L.C.;  NGE 
Generation,  Inc.;  Duke  Energy  Moss 
Landing,  LLC;  Duke  Enei^  Moss 
Landing,  LLC;  Duke  Energy  Morro  Bay, 
LLC;  Duke  Energy  Morro  Bay,  LLC; 
Duke  Energy  Oakland,  LLC;  Duke 
Energy  Oakland,  LLC;  PECO  Energy 
Company;  Reliant  Energy  Mandalay, 
LLC;  Millenium  Power  PartnNS,  L.P.; 
Logan  Generating  Company,  L.P.; 
Lakewood  Cogeneration,  LP;  The 
Dayton  Power  and  Light;  Southern 
Company  Services,  Inc.;  Unitil  Power 
Corp.;  Medical  Area  Total  Energy  Plant, 
Inc.;  Fitchbui^  Gas  and  Electric  Light 
Company;  American  Electric  Power 
Service  Corporation;  Duke  Power,  a 
Division  of  Duke  Energy  Corporation; 
The  Detroit  Edison  Company;  Reliant 
Energy  Ormond  Beach,  LLC;  Reliant 
Energy  Etiwanda,  LLC;  Reliant  Enei^ 
Ellwood,  LLC;  Western  Resources,  Inc.; 
EME  Homer  Oty  Generation,  L.P. 

[Docket  Nos.  ER99-2 703-000,  ER99-2704- 
000,  ER99-2 708-000,  ER9&-2 709-000. 
ER99-2710-000,  ER99-271 1-000,  ER99- 
2712-000,  ER99-2713-000,  ER99-2714-000, 
ER99-2  71 8-000,  ER99-2722-000.  ER99- 
2725-000,  ER99-2726-O00.  ER99-2727-O00. 
ER99-2728-qp0,  ER99-2736-000.  ER99- 
2744-000,  ER99-2745-000,  ER99-2 746-000, 
ER99-2 754-000,  ER99-2755-000,  ER99- 
2756-000,  ER99-2 782-000,  ER99-2783-O00, 
ER99-2 784-000,  ER99-2785-000  and  ER99- 
2786-000] 

Take  notice  that  on  April  30, 1999, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Pool 

[Docket  No.  ER99-2 706-000] 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Industrial  Energy  Consumer  Group 
(lECG).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  lECG's 
signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
lECG.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  lECG  a  member  in 
NEPOOL. 

NEPOOL  requests  an  effective  date  of 
May  1, 1999,  for  commencement  of 
participation  in  NEPOOL  by  lECG. 


Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2  766-000] 

Take  notice  that  on  April  30, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Griffin  Energy  Marketing,  L.L.C.,  under 
its  FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  May  3,  1999. 

Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2767-O00] 

Take  notice  that  on  April  30, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Energy  New  England,  L.L.C.,  under  its 
FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  May  3, 1999. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

[Docket  No.  ER99-2  768-000] 

Take  notice  that  on  April  30, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing 
updated  specification  pages  to  the 
existing  Network  Service  Agreement 
imder  which  Combelt  Energy  Company 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  1,  1999. 

Comment  date:  May  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Foote  Creek  m,  LLC 

[Docket  No.  ER99-2  769-000] 

Take  notice  that  on  April  30, 1999, 
Foote  Creek  m,  a  Delaware  limited 
liability  company,  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  285.205, 
a  petition  for  blanket  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  1999 
including  authority  to  sell  electricity  at 
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market-based  rates  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  to  be  effective  on  June 
30,  1999. 

Foote  Creek  III,  LLC's  FERC  Electric 
Rate  Schedule  No.  1,  provides  for  sales 
under  the  Wind  Agreement  between 
Foote  Creek  HI,  LLC  and  Public  Service 
Company  of  Colorado.  Foote  Creek  III, 
LLC  is  a  Delaware  limited  liability 
company  that  proposes  to  engage  in  the 
wholesale  sale  of  Electric  power  in  the 
state  of  Wyoming  and  has  its  address  in 
San  Diego,  California. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Florida  Power  k  Light  Company 

[Docket  No.  ER99-2770-000) 

Take  notice  that  on  April  30, 1999, 
Florida  Power  &  Light  Company 
tendered  for  filing  revised  depreciation 
rates  and  amortization  schedules  for  use 
in  specified  formula  rates. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consumers  Energy  Company 

[Docket  No.  ER99-2771-000 

Take  notice  that  on  May  3, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing 
executed  Service  Agreements  for 
Network  Integration  Transmission 
Service  pursuant  to  Consumers'  Open 
Access  Transmission  Service  Tariff  and 
Network  Operating  Agreements  with 
General  Motors  Corporation — Flint 
West— CM  Plant  38;  Delphi  Automotive 
Systems — Flint  West — Plant  4;  and 
Delphi  Automotive  Systems — Flint 
West — Plant  10  (Customers),  all  with 
effective  dates  of  April  27, 1999  and 
service  starting  May  1,  1999. 

Copies  of  the  filed  agreements  were 
serveid  upon  the  Michigan  Public 
Service  Commission  and  the  Customers. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Dearborn  Industrial  Generation, 
L.L.C. 

[Docket  No.  ER99-2773-000J 
Take  notice  that  on  May  3, 1999, 

Dearborn  Industrial  Generation,  L.L.C. 

(DIG),  tendered  for  filing  a  wholesale 

power  sales  tariff  to  permit  DIG  to  make 

wholesale  electric  generation  sales  to 

eligible  customers  at  up  to  cost-based 

ceiling  rates. 
DIG  requests  an  effective  date  of  June 

15, 1999. 
Copies  of  this  filing  were  served  upon 

the  Michigan  Public  Service 

Commission. 


Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Duke  Energy  Trading  and 
Marketing,  L.L.C. 

[Docket  No.  ER99-2774-000] 

Take  notice  that  on  May  3, 1999,  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
(DETM),  tendered  for  filing  a  Notice  of 
Succession  with  the  Federal  Energy 
Regulatory  Commission  indicating  that 
the  name  of  NP  Energy  Inc.,  has  been 
changed  to  Duke  Energy  Trading  and 
Marketing,  L.L.C.,  effective  March  31, 
1999.  In  accordance  with  Sections  35.16 
and  131.51  of  the  Commission's 
regulations,  18  CFR  35.16, 131.51, 
DETM  adopted  and  ratified  all 
applicable  rate  schedules  filed  with  the 
FERC  by  NP  Energy  Inc. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Arizona  Public  Service  Company 

[Docket  No.  ER99-2775-000] 

Take  notice  that  on  May  3, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  notice  that  effective 
at  midnight  the  March  31, 1998,  Rate 
Schedule  FERC  No.  74,  effective  date 
August  1, 1979  by  order  dated  July  26, 
1979  and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Arizona 
Public  Service  Company  is  to  be 
canceled. 

The  proposed  cancellation  has  been 
served  upon  the  Town  of  Wickenburg, 
the  Arizona  Corporation  Commission, 
and  the  Arizona  Public  Service 
Company. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ameren  Operating  Companies 

[Docket  No.  ER99-2  776-000) 

Take  notice  that  on  May  3, 1999, 
Ameren  Services  Company,  on  behalf  of 
the  Ameren  Operating  Companies, 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company, 
tendered  for  filing  proposed  changes  to 
the  Ameren  System's  Open  Access 
Transmission  Tariff  (OATT).  Ameren 
Services  states  that  the  proposed 
changes  are  designed  to  implement 
retail  access  in  the  State  of  Illinois  in 
accordance  with  its  Electric  Service 
Customer  Choice  and  Rate  Relief  Law  of 
1997.  The  changes  add  appropriate 
retail  transmission  and  ancillary 
services  rat^s,  stated  as  energy  charges 
in  cents  per  kilowatt  hour,  to  be  charged 
to  retail  access  customers. 

Ameren  Services  requests  that  the 
proposed  changes  become  effective  on 
July  3, 1999. 


Ameren  Services  states  that  copies  of 
the  proposed  changes  were  served  on 
the  Illinois  Commerce  Commission. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Boston  Edison  Company 

[Docket  No.  ER99-2  777-000] 

Take  notice  that  on  May  3, 1999, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  for 
information  purposes  the  1997  true-up 
to  actual  for  the  Substation  402 
Agreement  (FPC  Rate  Schedule  No.  149) 
between  Boston  Edison  and  Cambridge 
Electric  Light  Company  (Cambridge). 
This  filing  is  made  pursuant  to  the 
terms  of  the  1987  Settlement  Agreement 
between  Boston  Edison,  Cambridge  and 
the  Town  of  Belmont,  Massachusetts  in 
Docket  No.  ER86-5 17-000. 

Boston  Edison  states  that  it  has  served 
the  filing  on  Cambridge,  Belmont  and 
the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  GEN-SYS  Energy 

[Docket  No.  ER99-2 795-000] 

Take  notice  that  on  May  3, 1999,  the 
above-mentioned  affiliated  power 
producer  and/or  public  utility  filed  their 
quarterly  report  for  the  quarter  ending 
March  31, 1999. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2803-000] 

Take  notice  that  on  May  3, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Network 
Integration  Transmission  Service  to 
Chester  Municipal  Electric  Light 
Department  imder  the  NU  System 
Companies'  Open  Access  Transmission 
Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Chester  Mimicipal 
Electric  Light  Department. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  April  1, 
1998. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Long  Island  Power  Authority;  Long 
Island  Lighting  Company;  South 
Carolina  Public  Service  Authority 

[Docket  Nos.  NJ98-4-002  and  Nj97-«-004l 

Take  notice  that  between  April  30- 
May  3, 1999,  the  above-named  utilities 


filed  revised  standards  of  conduct  in 
response  to  the  Commission's  April  1, 
1999  Orders  on  Standards  of  Conduct. 
87  FERC  ^fl  61,002  and  61,013  (1999). 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-12187  Filed  5-13-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2590-000.  ct  at.] 

Potomac  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

May  4. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Potomac  Electric  Power  Company 

(Docket  No.  ER99-2590-000] 

Take  notice  that  on  April  26, 1999  the 
above-mentioned  public  utilities  filed 
their  quarterly  transaction  report  for  the 
first  quarter  ending  December  31, 1998. 

Comment  date:  May  17,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  C.C.  Pace  Resources,  Inc.  and  SEI 
Wisconsin,  L.L.C. 

[Docket  Nos.  ER94-1181-019  and  ER99-669- 
002] 

Take  notice  that  on  April  28, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 


Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

3.  Southern  Energy  New  England, 
L.L.C.;  New  Energy  Ventures,  Inc.;  Fina 
Energy  Services  Company;  Sithe  Power 
Marketing,  Inc.;  NEV  East,  L.L.C.;  NEV 
Midwest,  L.L.C.;  New  Energy  Partners, 
L.L.C.;  NEV  California,  L.L.C.;  Avista 
Energy,  Inc.;  Panda  Power  Corporation; 
Tenaska  Power  Services  Co.;  CoEnergy 
Trading  Company;  Enserch  Energy 
Services,  Inc.;  DiikeSolution,  Inc. 

(Docket  Nos.  ER98-4118-003;  ER98-4118- 
004;  ER97-4636-006:  ER97-241 3-008; 
ER98-107-006;  ER97-4652-006;  ER97- 
4654-006;  ER99-1 81 2-001;  ER97-4653-006; 
ER96-2408-012;  ER98-447-005;  ER94-389- 
019;  ER96-1040-014;  ER98-895-005  and 
ER9&-3813-003] 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  web  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

4.  Commonwealth  Edison  Company; 
Yadkin,  Inc.;  Atlantic  Oty  Electric 
Company;  Portland  General  Electric 
Company;  Indeck-Pepperell  Power 
Associates,  Inc.;  PadfiCorp 

[Docket  Nos.  ER99-2591-000,  ER99-2599- 
000,  ER99-2600-000:  ER99-2603-000, 
ER99-2604-000,  and  ER99-2606-000J 

Take  notice  that  on  April  26, 1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Westchester  RESCO  Company,  L.P. 
Allegheny  Power 

[Docket  Nos.  ER99-2614-000  and  ER99- 
2616-000] 

Take  notice  that  on  April  27, 1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  17, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


California  Power  Exchange  Corporation 

[Docket  No.  ER99-2635-O00] 

Take  notice  that  on  April  28, 1999, 
the  California  Power  Exchange 
Corporation  (PX)  submitted  quarterly 
reports  for  the  quarter  ending  March  31, 
1999,  identifying  each  customer  that  is 
subject  to  a  PX  Participation  Agreement 
and  each  customer  that  is  subject  to  a 
PX  Meter  Services  Agreement. 

Comment  date:  May  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation;  Tucson  Electric  Power 
Company;  Tucson  Electric  Power 
Company 

[Docket  Nos.  ER99-2645-000,  ER99-2637- 
000  and  ER99U2646-000] 

Take  notice  that  on  April  28,  1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  State  Line  Energy,  L.L.C.;  Southern 
Energy  Kendall,  L.L.C.;  Southern 
Energy  Kendall,  L.L.C.;  Southern 
Energy  Canal,  L.L.C.;  Southern  Energy 
Canal,  L.L.C. 

(Docket  Nos.  ER99-2650-000,  ER99-2651- 
000,  ER99-2652-000,  ER99-2653-000, 
ER99-2654-000) 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  Affiliated  Power 
Producers  filed  quarterly  reports  for  the 
quarter  ending  March  31, 1999. 

Comment  date:  May  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Avista  Corporation;  Central  Vermont 
Public  Service  Corporation;  Virginia 
Electric  and  Power  Company 

[Docket  Nos.  ER99-2672-000.  ER99-2673- 
000  and  ER99-2675-000] 

Take  notice  that  on  April  29, 1999, 
the  above-mentioned  public  utilities 
filed  their  quarterly  transaction  report 
for  the  first  quarter  ending  March  31, 
1999. 

Comment  date:  May  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-12186  Filed  5-13-99;  8:45  am] 

BUJNO  CODE  B717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

May  10. 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  5-048. 

c.  Date  Filed:  April  23, 1999. 

d.  Applicants:  Montana  Power 
Company  (MPC),  PP&L  Montana,  LLC 
(PPLM),  and  the  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead 
Reservation  (Tribes). 

e.  Name  and  Location  of  Project:  The 
Kerr  Hydroelectric  Project  is  on  the 
Flathead  River  in  Lake  and  Flathead 
Counties,  Montana.  The  project 
occupies  (1)  tribal  lands  within  the 
Flathead  Reservation,  (2)  federal  lands 
administered  by  the  Bureau  of  Land 
Management,  and  (3)  federal  lands 
within  Flathead  and  Lolo  National 
Forests. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  801. 

g.  Applicant  Contacts:  For  MPC:  Mr. 
Michael  P.  Manion,  The  Montana  Power 
Company,  40  East  Broadway,  Butte,  MT 
59701,  (406)  497-2456  and  Mr.  Nicholas 
W.  Fels,  Covington  &  Burling,  P.O.  Box 
7655,  201  Pennsylvania  Ave.,  NW, 
Washington,  DC  20044-7566,  (202)  662- 
5648.  For  PPLM:  Mr.  Robert  W.  Burke, 
Jr.,  PP&L  Global,  hic,  11350  Random 
Hills  Road,  Fairfax,  VA  22030-6044, 
(703)  293-2617  and  Mr.  David  R.  Poe, 
LeBoeuf,  Lamb,  Greene  &  MacRae,  LLP, 
1875  Connecticut  Ave.,  NW,  Suite  1200, 


Washington,  DC  20009-5728,  (202)  986- 
8039.  For  the  Tribes:  Mr.  Mickey  Pablo, 
Chairman,  The  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead 
Reservation,  P.O.  Box  278,  Pablo,  MT 
59855.  (406)  675-2700  and  Mr.  Joe 
Hovenkotter,  The  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead 
Reservation  Legal  Department,  P.O.  Box 
278,  Pablo,  MT  59855,  (406)  675-2700, 
Ext.  1169. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839,  or  e-mail 
address:  iames.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  June  3, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  D.C.  20426. 

Please  include  the  project  number  (P- 
5-048)  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  Transfer  of 
MFC's  interest  in  the  license  fo'r  this 
project  to  PPLM  is  being  sought  in 
connection  with  PPLM's  purchase  of 
certain  generation  assets  from  MPC. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  addresses  in  item  g 
above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Riiles  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 
"RECOMMENDA-nONS  FOR  TERMS 


AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appfication. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-12193  Filed  5-13-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal.  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  License  and 
Application  to  Amend  License,  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

May  10, 1999. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Echo  Project  and 
Surrender  License  for  the  East  Canyon 
Project. 

b.  Project  Nos:  3755-011  and  3756- 
012. 

c.  Date  Filed:  April  9, 1999. 

d.  Applicant:  Qty  of  Bountiful,  Utah. 

e.  Name  of  Projects:  Echo  and  East 
Canyon  Projects. 

f.  Location:  The  Echo  Project  is  on  the 
Weber  River  in  Summit  County,  Utah. 
The  East  Canyon  Project  is  authorized  to 
be  on  East  Canyon  Creek,  a  tributary  of 
the  Weber  River,  in  Morgan  County, 
Utah.  Both  projects  utilize  a  U.S.  Bureau 
of  Reclamation  dam  and  reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Clifford 
MichaeUs,  City  of  Bountiful  Light  & 
Power,  198  South  200  West,  Bovmtiful, 
UT  84010,  (801)  298-6072. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Paul 
Shannon  at  (202)  219-2866  or  by  e-mail 
at  paul.shannon@ferc.fed.us. 


j.  Deadline  for  filing  comments  and/ 
or  motions:  June  17, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  Finst 
Street,  N.E.,  Washington,  D.C.  20426. 
Please  include  the  project  numbers 
(3755-011  and  3756-012)  on  any 
comments  or  motions  filed. 

k.  Description  of  Filing:  The  City  of 
Bountiful,  Utah,  (City)  applied  to  amend 
the  license  of  the  Echo  Project  to 
include  within  the  project  boundary  an 
existing  18-mile-long  transmission  line 
extending  from  the  East  Canyon  Dam  to 
Bountiful.  The  transmission  line  was 
originally  licensed  as  part  of  the  East 
Canyon  Project  and  was  the  only  featiire 
of  the  East  Canyon  Project  constructed. 
The  18-mile-long  transmission  line  is  a 
part  of  the  existing  30.5-mile-long 
transmission  line  between  the  Edho 
Project  and  Bountiful. 

The  City  also  proposes  not  to 
construct  the  remaining  project  features 
of  the  East  Canyon  Project  and 
surrender  the  license.  The  East  Canyon 
Project  is  licensed  to  use  the  existing 
U.S.  Biueau  of  Reclamation's  (Bureau) 
East  Canyon  Dam  and  Reservoir.  The 
City  reports  that  in  May  1988,  the 
Bureau  notified  the  City  it  would  not 
permit  the  construction  of  the 
hydroelectric  project  until  certain  dam 
safety  issues  were  resolved.  The  City 
states  the  Bureau  has  not  fully  resolved 
the  dam  safety  issues,  to  date.  The  City 
maintains  that  uncertainties  regarding 
the  dam's  stability  make  it  difficult  or 
impossible  to  secure  adequate  financing 
to  develop  the  project. 

1.  Locations  of  tne  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
locsfted  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.fBrc.fBd.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  items  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Comnvssion. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999  /  Notices 


26405 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docmnents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for' 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be- sent  to 
the  Applicant's  representatives. 
David  P.  Boei^gera, 
Secretary. 
[PR  Doc.  99-12194  Filed  5-13-99;  8:45  am] 

BILUNO  CODE  STiT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest;  199»  EPCRA 
Implementation  Status  Questionnaire 
for  State  Emergency  Response 
Commissions  (SERCs),  l.ocal 
Emergency  Planning  Committees 
(LEPCs)  and  Callfonnia  Certified 
Unified  Program  Agencies  (CUPAs) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnoN:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  1999 
EPCRA  Implementation  Status 
Questioimaire  for  State  Emergency 


Response  Commissions  (SERCs),  Local 
Emergency  Planning  Committees 
(LEPCs)  and  California  Certified  Unified 
Program  Agencies  (CUPAs).  EPA  ICR 
No.  1905.01.  Before  submitting  the  ICR 
to  OMB  for  review  and  approval,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  July  13, 1999. 
ADDRESSES:  United  States 
Environmental  Protection  Agency, 
Region  DC,  ATTN:  Lauren  Volpini. 
EPCRA  Enforcement  and  Compliance 
Program  Manager,  75  Hawthorne  Street, 
Mailstop:  SFD-1-2,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Volpini,  (415)  744-2333  or  via 
electronic  mail  at 
volpini.lauren@epa.gov. 
SUPPI.EMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  state  and  local  emergency 
planning  organizations,  each  of  which 
could  be  considered  a  "small  entity." 
Therefore,  establishing  differing 
requirements  and/or  exemptions  from 
coverage  is  not  practicable.  However. 
Region  K  will  make  every  effort  to 
minimize  "the  burden  on  persons  who 
shall  provide  information."  This  will  be 
accomplished  by  ensuring  that  the 
questionnaire  is  as  concise  as 
practicable,  the  instructions  clarify  the 
respondent's  biu'den,  and  the  survey 
questions  are  simple  to  answer  with 
information  that  is  readily  available  to 
the  respondent. 

The  perception  of  burden  is 
inherently  reduced  by  the  fact  that 
participation  in  this  information 
collection  is  voluntary,  which  will  be 
clearly  stated  at  the  beginning  of  the 
survey. 

Title:  1999  EPCRA  Implementation 
Status  Questionnaire  for  State 
Emergency  Response  Commissions 
(SERCs),  Local  Emergency  Planning 
Committees  (LEPCs)  and  California 
Certified  Unified  Program  Agencies 
(CUPAs),  EPA  ICR  No.  1905.01. 
Abstract:  The  Environmental 
Protection  Agency,  Region  K,  proposes 
to  conduct  a  Regional  survey  of  State 
Emergency  Response  Commissions 
(SERCs),  Local  Emergency  Planning 
Committees  (LEPCs)  and  California 
Certified  Unified  Program  Agencies 
(CUPAs).  The  information  collected  in 
this  survey  will  be  used  to  assess  the 
general  progress,  status,  and  activity 
level  of  SERCs,  LEPCs  and  CUPAs.  The 
information  will  also  be  used  by  Region 
IX  staff  to  have  a  better  understanding 
of  their  Region's  actual  implementation 
of  EPCRA. 
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The  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  introduced  a  fimdamental 
change  in  the  regulation  of  chemical 
facilities  and  the  prevention  of  and 
preparedness  for  chemical  accidents. 
This  law  seeks  to  improve  emergency 
preparedness  and  reduce  the  risk  of 
chemical  accidents  by  providing 
information  to  citizens  about  the 
chemicals  in  their  community.  EPCRA 
is  premised  on  the  concept  that  the 
more  informed  local  citizens  are  about 
chemical  hazards  in  their  communities 
the  more  involved  they  will  be  in 
prevention  and  preparedness  activities. 
For  this  "informational  regulation"  to  be 
effective,  the  public  must  receive 
accurate  and  reliable  information, 
which  is  easy  to  imderstand  and 
practical  to  use.  EPCRA  sought  to  create 
partnerships  between  all  levels  of 
government,  the  public  and  the 
regulated  community  to  identify, 
prevent,  plan,  prepare  and  respond  to 
hazardous  material  risks  in  our 
communities,  and  the  purpose  of  this 
survey  is  to  obtain  input  from  these 
organizations  to  improve  Region  DCs 
EPCRA  program. 

The  key  obligations  of  each  of  the 
EPCRA  partners  include  the  following. 
Every  Governor  was  to  appoint  a  SERC, 
and  every  SERC  was  to  establish  one  or 
more  LEPCs.  Every  facility  subject  to 
EPCRA  (including  Federal  installations) 
is  reqiured  to  submit  aimual  chemical 
inventory  reports  to  their  SERC,  LEPC 
and  local  Fire  Departments.  Upon 
release  of  a  hazardous  substance  into 
the  environment,  immediate  notification 
and  written  follow-up  reports  must  be 
made  to  the  SERC,  LEPC  and  the 
National  Response  Center  (NRC). 
Information  generated  by  the  SERCs, 
LEPCs  and  facilities  is  to  be  made 
available  to  the  public  upon  request.  In 
California,  many  of  the  responsibilities 
of  an  LEPC  are  met  by  the  CUP  As  and 
other  designated  local  agencies.  The 
Governor's  Office  of  Emergency  Services 
(State  OES)  has  traditionally  served  as 
the  point  of  contact  for  the  SERC  in 
California  under  EPCRA. 

Region  IX's  role  has  been  to  provide 
gwdance  and  assistance  to  SERCs, 
LEPCs,  emergency  responders,  the 
regulated  community  and  the  public  as 
well  as  take  enforcement  action  against 
those  who  violate  EPCRA  requirements. 
Over  the  years.  Region  IX  has 
distributed  grant  monies  and  has 
provided  technical,  programmatic  and 
legal  support  to  the  SERCs  and  LEPCs 
in  the  region.  Region  IX  has  provided 
regulatory,  CAMEO  and  other  training 
to  hundreds  of  public  and  private  sector 
participants  and  continues  to  support  a 
variety  of  EPCRA  related  projects 


initiated  by  our  state  and  local 
coimterparts. 

The  primary  goals  of  this  research  are 
to:  (1)  Track  the  progress  of  SERCs. 
LEPCs  and  CUP  As  by  updating  baseline 
data  on  a  series  of  key  performance 
indicators;  and  (2)  probe  current  SERC, 
LEPC  and  CUPA  practices  and  . 
preferences  regarding  several  important 
sets  of  issues — particularly  including 
communications  with  local  citizens, 
proactive  accident  prevention  efforts, 
and  the  effectiveness  of  selected  Region 
IX  products  and  services.  Region  IX 
wants  to  improve  out  customer  service 
and  meet  the  changing  needs  of 
hazardous  material  prevention  and 
emergency  response  planning,  which 
are  influenced  by  new  electronic 
capabilities  and  a  rapidly  expanding 
knowledge  base  of  environmental 
issues. 

An  effort  will  be  made  to  survey  all 
(about  190)  SERCs,  LEPCs  and  CUPAs. 
Introductory  letters  will  be  sent  to  an 
inclusive  list  of  SERCs,  LEPCs  and 
CUPAs.  This  letter  will  describe  the 
purpose  of  the  survey  and  provide  the 
respondent  with  the  choice  of  either 
responding  via  a  password  protected 
web-site  or  mailed  hard  copy.  SERCs, 
LEPCs  and  CUPAs  will  indicate  their 
preference  on  the  questionnaire 
included  in  the  mailing  and  return  the 
completed  questionnaire  to  EPA.  EPA 
will  monitor  the  web-based  survey  and 
written  submissions,  and  compile  the 
data. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bmden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  It  is  estimated  that 
there  will  be  190  respondents  to  the 
EPCRA  Implementation  Status 
Questionnaire  for  State  Emergency 
Response  Commissions  (SERCs),  Local 
Emergency  Planning  Committees 
(LEPCs)  and  California  Certified  Unified 
Program  Agencies  (CUPAs).  Region  IX 
estimates  that  each  respondent  will 
spend  1.5  hours  either  completing  the 
on-line  response  form  or  the  hard  copy 
questionnaire.  Region  IX  estimates  a 
total  response  burden  of  1.5  hours  per 
participant. 

Labor  costs  for  responding  are 
estimated  at  $26.36  per  hour  (combined 
average  for  white-collar  workers  in 
private  industry  and  state/local 
government),  based  on  the  "Employer 
Cost  for  Employment  Compensation" 
(Bureau  of  Labor  and  Statistics  USDL 
98-285  7/09/98).  There  is  no  need  for 
"developing,  acquiring  or  utilizing 
technology  systems  for  the  purpose  of 
collecting,  validating  or  verifying 
information,"  "disclosing  and  providing 
information,"  "adjusting  the  existing 
ways  to  comply  with  any  previous 
applicable  instructions  or 
requirements,"  "training  personnel  to  be 
able  to  respond  to  a  collection  of 
information,"  "searching  data  sources," 
nor  a  need  for  respondents  to  keep 
records.  Burden  activities  include  only 
a  few  steps:  Reading  or  listening  to 
instructions,  reading  or  listening  to 
survey  questions,  and  responding  to 
survey  questions.  The  average  cost  per 
respondent  is  $39.54. 

No  capital  expenditures  are  needed  by 
the  respondent  to  complete  the  survey. 

No  operating  and  maintenance  costs 
(on-going  non-wage  expenditures)  are 
needed  to  complete  the  survey. 

There  are  no  capital  or  start-up  costs. 

To  perform  EPA's  activities  for  the 
survey.  Region  IX  estimates  that  80 
hours  of  a  federal  employee  at  the  GS- 
13,  Step  4  level  will  be  needed,  at  an 
hourly  wage  of  $29.41.  This  estimate  is 
based  on  the  1999  GS  annual  pay 
schedule  divided  by  2,080  hours  per 
year  and  multiplied  by  1.6  (the  standard 
govenmient  benefits  multiplication 
factor).  Region  DC  estimates  that  the 
federal  employee  will  work  4.6%  of  the 
employee's  time  on  this  project  during 
the  life  of  the  survey  (1/1/99-10/31/99, 
43.2  weeks)  or  approximately  80  hours 
(1,728  hours*  .046),  for  an  estimated 
cost  to  manage  this  project  of  $2,352.80. 

EPA  will  be  assisted  in  the  survey  by 
a  contractor.  The  budget  period  is  for  12 
months.  Funding  covers:  Survey  design 
and  planning;  development  of  sampling 
plan;  data  collection  and  processing; 
quality  control  of  data;  analyzing  and 
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reporting.  EPA  estimates  that  the 
contractor  will  require  a  total  of  300 
hours  at  a  total  cost  of  $20,000.00  in 
order  to  perform  these  activities. 

Region  IX  estimates  that  190 
respondents  will  volimtarily  respond  to 
the  survey  at  a  total  burden  of  285  hours 
and  a  total  cost  of  $7,512.60. 

Burden  means  the  total  time,  efibrt,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providhig  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiirces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  27, 1999. 
Nathan  W.  Uu, 

Acting  Deputy  Director,  Superfund  Division, 

Region  Di. 

[FR  Doc.  99-12162  Filed  5-13-99;  8:45  am] 

BILLING  CODE  6560-S0-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6342-6] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Notification  of 
Regulated  Waste  Activity  and  RCRA 
Hazardous  Waste  Permit  Application 
and  Modification,  Part  A 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  aimoimces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB): 
Notification  of  Regulated  Waste 
Activity,  EPA  ICR  #261.12,  OMB  No. 
2050-0028,  expires  on  October  31, 1999 
and  RCRA  Hazardous  Waste  Permit 
Application  and  Modification,  Part  A, 
EPA  ICR  #262.08,  OMB  No.  2050-0034. 
expires  on  October  31, 1999.  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 


proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  13, 1999. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-1999-RWIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G).  U.  S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ)  401  M  Street,  SW,  Washington, 
D.C.  20460.  Hand  deliveries  of 
comments  should  be  made  to  the 
Arlington,  VA  address  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to  : 
rcre-docket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  nimiber 
F-1999-RWIP-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  D.C.  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  fitim  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  This 
document  and  the  supporting 
documents  that  detail  the  Notification  of 
Regulated  Waste  Activity  and  RCRA 
Permit  Application  and  Modification, 
Part  A  lOls  are  also  electronically 
available.  See  the  SUPPLEMENTARY     . 
INFORMATION  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Michael  by  mail  at  the  Office  of 
Solid  Waste  (5303W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C.  20460, 
by  phone  at  (703)  308-8610,  or  by 
Internet  e-mail  at: 
michael.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Internet  Availability 

Today's  dociunent  and  the  supporting 
documents  that  detail  the  Notification  of 
Regulated  Waste  Activity  and  RCRA 


Hazardous  Waste  Permit  Application 
and  Modification,  Part  A  ICRs  are 
available  on  the  Internet.  Follow  these 
instructions  to  access  this  information 
electronically: 
WWWURL:http//www.epa.gov/ 

^aoswer/hazwaste/notify/index.htm 
FTPtftp.epa.gov 
Login:  anonymous 

Password:  your  Internet  e-mail  address 
Path:/pub/epaoswer 

Note:  The  official  record  for  this  action  will 
be  kept  in  paper  form  and  maintained  at  the 
address  in  the  ADDRESSES  section  above. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  generators, 
transporters  and  owners  and  operators 
of  hazardous  waste  management 
facilities. 

Title:  Notification  of  Regulated  Waste 
Activity,  EPA  CR  I#261.12,  OMB  No. 
2050-0028,  expires  on  October  31, 1999 
and  RCRA  Ha;uutious  Waste  Permit 
Application  and  Modification,  Part  A, 
EPA  ICR  #262.08,  OMB  No.  2050-0034, 
expires  on  October  31, 1999. 

Abstract:  Section  3010  of  Subtitle  C  of 
RCRA,  as  amended,  requires  any  person 
who  generates  or  transports  regulated 
waste  or  who  owns  or  operates  a  facility 
for  the  treatment,  storage,  or  disposal 
(TSD)  of  regulated  waste  to  notify  EPA 
of  their  activities,  including  the  location 
and  general  description  of  activities  and 
the  regulated  wastes  handled.  Section 
3005  of  Subtitle  C  of  RCRA  requires 
TSDs  to  obtain  a  permit.  To  obtain  the 
permit,  the  TSD  must  submit  an 
application  describing  the  facility's 
operation.  There  are  two  parts  to  the 
RCRA  permit  application — Part  A  and 
Part  B.  Part  A  defines  the  processes  to 
be  used  for  treatment,  storage,  and 
disposal  of  hazardous  wastes:  the  design 
capacity  of  such  processes:  and  the 
specific  hazardous  wastes  to  be  handled 
at  the  facility. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  ciurently  valid  OMB 
control  number.  TTie  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Agency  today  begins  an  effort  to 
examine  the  notification  and  Part  A 
permit  application  forms  and  consider 
options  for  reducing  their  burden  and 
increasing  the  usefulness  of  the 
information  these  forms  collect.  The 
Agency  would  appreciate  any 
information  on  the  users  of  this 
information,  how  they  use  this 
information,  how  the  information  could 
be  improved,  and  how  the  biu"den  for 
these  forms  can  be  reduced. 

Therefore,  the  EPA  would  like  to 
solicit  comments  to: 
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(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  TTie  estimated 
average  burden  for  renewing  the 
existing  notification  ICR  is  4.25  hours 
per  respondent  for  initial  notifications 
and  2.10  hours  per  respondent  for 
subsequent  notifications.  This  estimates 
for  the  notification  ICR  includes  all 
aspects  of  the  information  collection 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  data,  and  completing 
and  reviewing  the  form. 

The  estimated  average  burden  for 
renewing  the  existing  Part  A  ICR  is 
approximately  27  hours  per  respondent 
for  submitting  a  new  Part  A  permit 
application  and  approximately  14  hours 
for  submitting  a  revised  Part  A  permit 
application.  The  burden  estimates  for 
the  Part  A  ICR  includes  time  for  reading 
the  regulations,  preparing  and 
submitting  initial  and  revised  Part  A 
permit  applications,  preparing  and 
submitting  justifications  for  changes  and 
preparing  and  submitting  subpart  H 
compliance  demonstrations. 

EPA  estimates  that  the  number  of 
respondents  per  year  for  notifications  is 
31,125  (16.174  initial  notifications  and 
14,951  subsequent  notifications).  For 
Part  A  permit  applications,  EPA 
estimates  that  the  number  of 
respondents  per  year  is  10  for  new  Part 
A  permit  applications  and  49  for  Part  A 
revisions.  For  these  ICRs,  collection 
occurs  one-time  per  respondent,  unless 
regulations  are  revised  and 
promulgated.  Timing  of  the  submission 
of  the  notification  and  the  Part  A  permit 
application  forms  are  variable 
depending  on  the  status  of  the 
respondent  and  the  timing  of  the 
promulgation  of  the  regulations.  The 
estimated  total  annual  burden  on 
respondents  for  initial  and  subsequent 
notifications  is  100,137  hours  and  the 
estimated  total  annual  burden  on 


respondents  for  new  and  revised  Part  A 
permit  applications  is  945  hours.  These 
estimates  of  total  annual  burden  reflect 
a  decrease  in  burden  of  30%  for 
notifications  and  31%  for  Part  A  permit 
applications  when  compared  with  the 
previously  approved  ICR  (1996). 

The  Part  A  permit  application  form 
also  reflects  a  change  in  reporting  of 
Standard  Industrial  Classification  (SIC) 
codes,  applicable  only  to  the  United 
States,  to  North  America  Industry 
Classification  System  (NAICS)  codes, 
applicable  throughout  North  America. 
The  NAICS  codes  have  been  established 
as  the  iiew  Federal  standard, 
superceding  the  SIC  codes.  They  are 
being  adopted  by  the  U.S.  EPA  for  the 
purpose  of  the  (1)  collection,  and  (2) 
promotion  of  uniformity  and 
comparability  in  the  presentation  of 
statistical  and  economic  information 
describing  the  economy.  The  Agency 
anticipates  no  increase  or  decrease  in 
burden  related  to  the  change. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  7,  1999. 
Elizabeth  A.  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

[FR  Doc.  99-12245  Filed  5-13-99;  8:45  am] 

nUJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6342-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Synopses  of 
Proposed  Contract  Actions  and  Market 
Research  Questions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Sjmopses  of  Proposed  Contract  Actions 
and  Market  Research  Questions,  EPA 
ICR  Number  1910.01.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  13, 1999. 
ADDRESSES:  401  M  Street,  SW,  Attn: 
3802R,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Leigh  Pomponio,  (202)  564- 
4364,  e-mail: 

pomponio.leigh@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  finns  which  seek  to 
provide  supplies  and  services  to  EPA. 
Title:  Synopses  of  Proposed  Contract 
Actions  and  Market  Research  Questions; 
EPA  ICR  Number  1910.01. 

Abstract:  EPA  frequently  publicizes 
anticipated  contract  actions  in 
accordance  with  the  Federal  Acquisition 
Regiilation  (FAR)  Part  5,  and  also 
conducts  market  research  in  accordance 
with  FAR  Part  10.  In  both  instances,  the 
public  is  invited  to  voluntarily  respond 
to  specific  questions  regarding 
anticipated  prociu-ements  or  to  provide 
general  conunents  to  EPA.  Comments 
received  are  used  by  the  Agency  for 
acquisition  planning  purposes.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.03  hours  per 
response.  It  is  estimated  that  any 
individual  may  respond  to  synopses  or 
market  research  questions  5  times  per 
year.  EPA  anticipates  publicizing 
approximately  260  contract  actions  per 
year,  and  conducting  3790  market 
research  inquiries.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  7, 1999. 
Lavirrence  G.  Wyborsid, 

Acting  Manager,  Policy  Service  Center. 
[FR  Doc.  99-12249  Filed  5-13-99;  8:45  am) 

BttJJNG  COOe  S560-5O-U 


ENVrRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  19, 1999  Through  April 
23, 1999  pursuant  to  the  Environments 
Review  Process  (ERP),  imder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  FEDERAL  ACTIVITIES 
AT  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  09, 1999  (64  FR  17362). 

Draft  EISs 

ERP  No.  D-AFS-L65207-OR  Rating 
*L0,  Young'n  Timber  Sales, 
Implementation,  Willamette  National 


Forest  Land  and  Resource  Management 
Plan,  Middle  Fork  Ranger  District,  Lane 
County,  OR. 

Summary:  EPA  used  a  screening  tool 
to  conduct  a  limited  review  of  this 
action.  Based  upon  the  screen,  EPA  does 
not  foresee  having  any  enviromnental 
objections  to  the  proposed  project. 
Therefore,  EPA  will  not  be  conducting 
a  detailed  review. 

ERP  No.  D-AFS-L65304-OR  Rating 
EC2,  Moose  Subwatershed  Timber 
Harvest  and  Other  Vegetation 
Management  Actions,  Central  Cascade 
Adaptive  Management  (CCAMA), 
Willamette  National  Forest,  Sweet 
Home  Ranger  District,  Linn  County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  timber  harvest  due  to  entry 
into  roadless  area  and  the  potential  for 
impact  to  water  quality  and 
recommended  that  the  Forest  Service 
continue  to  monitor  for  water  quality 
impacts. 

ERP  No.  D-COE-J36050-ND  Rating 
E02,  Maple  River  Dam  and  Reservoir, 
Construction  and  Operation,  Flood 
Control,  Cass  County  Joint  Water 
Resource  District,  Cass  County,  ND. 

Summary:  EPA  expressed 
environmental  objections  to  the  project 
on  the  basis  of:  (1)  the  lack  of  adequate 
provisions  to  identify  and  protect 
aquatic  habitats,  (2)  exceedances  of 
water  quality  standards,  (3)  the 
imcertainty  of  the  mitigation,  restoration 
and  conservation  efforts,  (4)  the  lack  of 
information  on  futiu'e  flood  control 
activities,  (5)  future  growth  and 
development  impacts  in  the  lower 
watershed  area,  (6)  a  oimulative 
impacts  analysis  that  was  limited  to 
water  chemistry,  (7)  a  substantial  need 
to  address  the  watershed  as  a  unit. 

Final  EISs 

ERP  No.  F-AFS-L65255-AK,  Control 
Lake  Timber  Sale,  Implementation, 
Prince  of  Wales  Island,  Tongass 
National  Forest,  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-BLM-L65294-OR,  Beaty 
Butte  Allotment  Management  Plan, 
Implementation,  Lakeview  District,  Hart 
Mountain  National  Antelope  Refuge, 
Lake  and  Harney  Coimties,  OR. 

Summary:  The  Final  EIS  has 
addressed  the  issues  EPA  raised  in  the 
draft  EIS. 

ERP  No.  FS-COE-G32054-00,  Red 
River  Waterway,  Louisiana,  Texas, 
Arkansas  and  Oklahoma  and  Related 
Projects,  New  and  Updated  Information, 
Red  River  Below  Denison  Dam  Levee 
Rehabilition,  Implementation, 


Hempstead,  Lafayette  and  Miller 
Counties,  AR. 

Summary:  EPA  has  no  objection  to  the. 
selection  of  the  preferred  alternative 
described  in  the  FSEIS. 

Dated:  May  11,1999. 
William  D.  Dickerson, 

Director,  Office  of  Federal  Activities. 

(PR  Doc.  99-12265  Filed  5-13-99;  8:45  am] 

nUJNG  COOE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  May  03, 1999  Through  May  07, 
1999. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990148,  Final  Supplement, 
AFS,  CO,  Lakewood  Raw  Water 
Pipeline  for  Coiitinued  Operation, 
Maintenance,  Reconstruction  and/or 
Replacement,  Application  for 
Easement,  Roosevelt  National  Forest, 
Boulder  Ranger  District,  in  the  City  of 
Boulder,  CO,  Due:  June  07,  1999, 
Contact:  Jean  Thomas  (970)  498-1267. 
The  above  DOA  EIS  should  have 
appeared  in  the  05/07/99  Federal 
R^lister.  The  30-day  Comment 
Period  is  Calculated  from  05/07/99. 

EIS  No.  990149,  Draft  EIS,  AFS.  MT, 
Bridger  Bowl  Ski  Area,  Permit 
Renewal  and  Master  Development 
Plan  Update,  Implementation,  Special 
Use  Permit  and  COE  Section  404 
Permit,  Gallatin  National  Forest,  in 
the  City  of  Bozeman,  MT,  Due:  June 
28, 1999,  Contact:  Nancy  Halstom 
(406)  587-6920. 

EIS  No.  990150,  Final  OS,  NPS,  TX. 
Lyndon  B.  Johnson  National 
Historical  Park,  Package  227,  General 
Management  Plan,  Implementation, 
Blanco  and  Gillespie  Coimties,  TX, 
Due:  June  14, 1999,  Contact:  Leslie 
Starhart  (830)  868-7128. 

EIS  No.  990151,  Final  EIS,  FHW,  MO, 
L\.  US  61.  US  218  and  L\-394 
Highway  Improvements, 
Construction,  Fimding,  US  Army  COE 
Section  404  Permit,  Lewis  and  Clark 
Coimties,  MO  and  Lee  and  Henry 
Counties,  lA  ,  Due:  June  14, 1999, 
Contact:  Donald  Neumann  (573)  636- 
7104. 

EIS  No.  990152,  Draft  EIS,  FTA,  VA. 
Norfolk- Virginia  Beach  Light  Rail 
Transit  System  East/West  Corridor 
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Project,  Transportation 
Improvements,  Tidewater 
Transportation  District  Commission, 
COE  Section  404  Permit,  City  of 
Norfolk  and  City  of  Virginia  Beach, 
VA,  Due:  June  28, 1999,  Contact: 
Michael  McCoUimi  (215)  656-7100. 

EIS  No.  990153,  Legislative  Final  EIS, 
USA,  AK,  Alaska  Army  Lands 
Withdrawal  Renewal  for  Fort 
Wainwright  and  Fort  Greely  West 
Training  Area,  Approval  of  Permits 
and  Licenses,  City  of  Fairbanks,  City 
of  North  Pole  and  City  of  Delta 
Jimction,  North  Star  Borough,  AK  , 
Due:  Jime  14,  1999,  Contact-  Cindy 
Herdrich  (970)  491-5347. 

EIS  No.  990154,  Draft  Supplement, 
DOE,  CA.  NM,  TX,  ID,  SC,  WA, 
Surplus  Plutonium  Disposition  (DOE/ 
EIS-0283-S)  for  Siting,  New  and 
Revised  Information,  Construction 
and  Operation  of  three  facilities  for 
Plutonium  Disposition,  Possible  Sites 
Hanford,  Idaho  National  Engineering 
and  Environmental  Laboratory, 
Pantex  Plant  and  Savannah  River,  CA, 
ID,  NM,  SC.  TX  and  WA.  Due:  June 
28, 1999,  Contact:  G.  Bert  Stevenson 
(202)  586-5368. 

EIS  No.  990155,  Draft  EIS,  BLM,  WY, 
Wyodak  Coal  Bed  Methane  Project, 
Road  Construction,  Drilling 
Operation,  Electrical  Distribution 
Line,  Powder  River  Basin,  Campbell 
and  Converse  Counties,  WY,  Due: 
June  28, 1999,  Contact:  Richard 
Zander  (307)  684-1161. 

EIS  No.  990156,  Final  EIS,  UAF,  ND, 
Minuteman  in  Missile  System 
Dismantlement,  Intercontinental 
Ballistic  Missile  (ICBM)  Launch 
Facilities  (LFs)  and  Missile  Alert 
Facilities  (MAFs),  Deployment  Areas, 
Grand  Forks  Air  Forces  Base,  ND  , 
Due:  June  14, 1999,  Contact:  Jonathan 
D.  Farthing  (210)  536-3069. 

Amended  Notices 

EIS  No.  990103,  Draft  Supplement, 
FHW,  CA,  CA-125  South  Route 
Location,  Adoption  and  Construction, 
between  CA-905  on  Otay  Mesa  to 
CA-54  in  Spring  Valley,  Updated  and 
Additional  Information,  Funding  and 
COE  Section  404  Permit,  San  Diego 
Coimty,  CA,  Due:  May  24, 1999, 
Contact:  C.  Glenn  Clinton  (916)  498- 
5037.  Published  FR-04-09-99— Due 
Date  Correction. 

EIS  No.  990108,  Draft  Supplement  EIS, 
AFS,  ID,  Grade-Dukes  Timber  Sale, 
Proposal  to  Harvest  and  Regenerate 
Timber,  Implementation,  Cuddy 
Moimtain  Roadless  Area.  Payette 
National  Forest,  Weiser  Ranger 
District,  Washington  County,  Idaho, 
Due:  June  01, 1999,  Contact:  Dautis 


Pearson  (208)  253-0134.  Published  FR 
04-09-99  Review  Period  Extended. 
EIS  No.  990143,  Draft  EIS,  TPT,  CA, 
Presidio  of  San  Francisco  General 
Management  Plan,  Implementation, 
New  Development  and  Uses  within 
the  Letterman  Complex,  Golden  Gate 
National  Recreation  Area,  City  and 
County  of  San  Francisco,  CA,  Due: 
June  14, 1999,  Contact:  John  Pelka 
(415)  561-5300.  Published  FR-04-30- 
99 — Correction  to  Document  Status 
fi-om  a  Draft  Supplement  to  Draft. 

Dated:  May  11, 1999. 
William  D.  Dickerson, 

Director.  Office  of  Federa]  Activities. 

[FR  Doc.  99-12264  Fifed  5-13-99;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6342-1] 

RIN  2060-AH52 

Public  Meetings  To  Discuss  Air  Quality 
Modeling  and  Infrastructure  issues 
Associated  With  Alternative-Fueled 
Vehicles 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Environmental  Protection 
Agency  intends  to  hold  two  public 
workshops  to  discuss  issues  associated 
with  alternative  fuel  vehicles  (AFVs) 
(i.e.,  vehicles  powered  by  fuels  other 
than  gasoUne).  The  first  workshop    " 
(which  EPA  vdll  hold  May  26, 1999,  in 
Louisville,  Kentucky),  wiU  focus  on 
issues  associated  with  air  quality 
modeling  of  AFVs.  The  piupose  of  this 
workshop  is  to  facilitate  an  exchange  of 
information  that  will  help  EPA 
determine  which  areas  of  its  modeling, 
if  any,  should  be  enhanced  to  better 
estimate  the  air  quality  impacts  of 
alternative-fueled  vehicles.  The  second 
workshop  will  focus  on  issues  related  to 
infiastructure  development  and  creating 
a  sustainable  market  for  AFVs. 
DATES:  The  first  workshop  (on  modeling 
and  AFVs)  will  be  held  on  May  26, 
1999,  in  Louisville,  Kentucky,  following 
the  Department  of  Energy's  National 
Clean  Cities  Conference.  The  date  for 
the  second  workshop  (on  infrastructure 
development  and  creating  a  sustainable 
market  for  AFVs)  will  be  announced 
later.  Members  of  the  public  are  invited 
to  attend  as  observers. 
ADDRESSES:  Questions  about  the 
workshop  should  be  addressed  to:  Barry 
Garelick  (202-564-9028; 
garelick.barry@epa.gov)  or  Christine 


Hawk  (202-564-9672; 
hawk.christine@epa.gov),  401  M  Street, 
S.W.  (6406J),  Washii^on,  D.C.  (20460). 
The  workshop  will  be  held  at  the 
Sellbach  Hilton  Hotel,  500  4th  St, 
Louisville,  Kentucky  40202,  800  333- 
3399  or  502-585-3200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Garelick  (202)  564-9028. 
SUPPLEMENTARY  INFORMATION:  As  this 
Administration  has  long  recognized,  one 
of  the  keys  to  moving  forward 
environmentally  is  moving  forward 
technologically.  Progress  towards 
sustainable  reductions  in  emissions 
from  the  mobile  soiuce  sector  is 
inextricably  linked  to  technological 
advancement.  Motor  vehicles  are 
significant  contributors  to  ground-level 
ozone,  the  principal  harmful  ingredient 
in  smog.  They  also  emit  other 
pollutants,  including  particulate  matter 
and  air  toxics.  Motor  vehicle  emissions 
contribute  to  public  health  problems 
such  as  asthma  and  other  respiratory 
problems,  especially  in  children. 

History  has  shown  that  the  rise  in 
vehicle  sales  and  vehicle  miles  traveled 
every  year  has  consistently  led  to 
increases  in  the  aggregate  emissions 
from  the  mobile  soiurce  sector,  despite 
progress  in  reducing  emissions  from 
gasoline-powered,  conventional  motor 
vehicles.  This  places  increasing 
importance  on  technological 
developments,  including  vehicles 
powered  by  fuels  other  than  gasoline. 
There  is  particular  interest  in  the 
creation  of  vehicles  whose  emissions  do 
not  increase  as  the  vehicle  ages.  There 
are  a  number  of  types  of  alternative  fuel 
vehicles  (AFVs)  in  production  and 
imder  development.  In  the  United 
States,  manufacturers  are  already  selling 
various  types  of  AFVs,  including 
vehicles  powered  by  electricity, 
compressed  natural  gas,  methanol,  and 
ethanol.  The  last  year  has  also  seen 
dramatic  developments  in  hybrid- 
electric  vehicle  and  fuel  cell  technology. 

Congress  and  the  Administration  have 
already  recognized  that  they  have  an 
important  role  to  play  regarding  AFVs. 
As  part  of  the  1990  Amendments  to  the 
Clean  Air  Act,  Congress  included 
sections  promoting  increased  numbers 
of  clean  fuel  fleet  vehicles.  The  Clean 
Fuel  Fleet  program,  which  began  on 
September  1, 1998,  requires  certain 
nonattainment  areas  to  adopt  and 
implement  a  program  requiring  certain 
centrally-fueled  fleets  to  include  a 
specified  percentage  of  clean-fuel 
vehicles  in  their  new  fleet  vehicle 
purchases.  Additionally,  Congress 
passed  the  Energy  Policy  Act  of  1992 
(EPAct),  which  includes  niunerous 
provisions  designed  to  increase  the 
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number  of  alternative  fueled  vehicles  in 
vehicle  fleets.  These  provisions  include 
minimum  Federal  fleet  requirements, 
public  information  programs,  and 
guidelines  for  state  and  local  incentive 
programs.  The  Administration  is 
working  on  implementing  the 
requirements  of  EPAct.  In  1996, 
President  Clinton  signed  Executive 
Order  13031,  "Federal  Alternative 
Fueled  Vehicle  Leadership."  This 
Executive  Order  sets  forth  reporting 
requirements  to  ensure  that  federal 
agencies  comply  with  the  AFV 
acquisition  requirements  of  EPAct.  By 
FY1999,  75  percent  of  certain  federal 
vehicle  purchases  must  be  AFVs.  The 
Order  also  includes  a  credit  system  that 
allows  agencies  to  gain  extra  credits 
towards  meeting  their  light-duty  vehicle 
procurement  goals  by  acquiring 
medium-duty  and  heavy-duty  AFVs  and 
zero  emission  vehicles. 

States  also  are  playing  a  role  in 
supporting  AFVs.  California  created 
Low  and  Zero  Emission  Vehicle 
programs  that  NeW  York,  Vermont, 
Maine,  and  Massachusetts  have 
adopted. 

It  is  important  for  the  Agency  to  keep 
pace  with  and  encourage  the 
development  of  alternative  fuel 
technologies.  To  continue  progress  in 
meeting  this  objective  with  respect  to 
AFVs,  the  Agency  is  announcing  a 
number  of  steps  today.  EPA  intends  to 
hold  two  workshops  on  issues  related  to 
AFVs.  One  workshop,  to  be  held  on  May 
26, 1999,  will  address  issues  related  to 
modeling  and  AFVs,  while  a  second 
workshop  to  be  held  in  the  next  year 
will  address  infrastructxu'e  issues  related 
to  creating  a  sustainable  market  for 
AFVs. 

Alternative  Fuel  Team 

EPA's  Office  of  Mobile  Soiut:es  has 
established  an  Alternative  Fuel  Team 
(AF  Team),  which  has  members  from 
various  OMS  divisions.  The  goal  of  the 
AF  Team  is  to  promote  the  use  of 
alternative  fuels  to  help  meet  air  quaUty 
goals.  The  team  will  help  coordinate  the 
Agency's  existing  efforts  related  to 
AFVs,  and  develop  and  conduct  new 
efforts.  The  primary  contact  for  outside 
parties  interested  in  EPA's  AFV  efforts 
will  be  Deborah  Adler  (734-214-4223) 
or  Christine  Hawk  (202-564-9672) 
(although  others  within  the  Agency  may 
be  the  principal  contact  for  specific 
issues). 

The  AF  Team  is  in  the  process  of 
developing  an  action  plan  for  the  next 
year,  lliis  plan  will  cover  a  range  of 
activities,  such  as:  enhancing  and/or 
developing  modeling  that  accurately 
characterizes  emissions  of  AFVs  as 
compared  to  gasoline  vehicles;  tracking 


and,  where  appropriate,  participating  in 
various  Administration  efforts  related  to 
AFVs,  including  the  Clean  Cities 
program  and  federal  purchases  of  AFVs; 
working  with  states  on  Clean  Fuel  Fleet 
programs;  and  facilitating  discussions 
on  infrastructure  development  to  create 
a  sustainable  market  for  AFVs.  In 
addition,  within  the  next  six  months, 
the  AF  Team  will  also  begin  to  plan  and 
execute  an  ongoing  public  education 
campaign  for  which  they  will  develop 
outreach  and  public  education  materials 
on  AFVs  and  the  role  they  can  play  in 
cleaning  up  the  nation's  air.  The  Team's 
efforts  in  this  area  will  be  comparable  to 
the  public  education  efforts  the  Office  of 
Mobile  Sources  has  made  on  other 
mobile  souirce/clean  air  issues.  Anyone 
who  wishes  to  provide  input  on 
appropriate  activities  for  the  Team 
should  contact  Deborah  Adler  or 
Christine  Hawk. 

Workshop  on  AFVs  and  Modeling 

It  is  important  for  state  and  federal 
policy  makers  to  have  accurate 
information  on  the  full  environmental 
consequences  of  different  types  of 
technology  so  that  they  can  make 
informed  regulatory  and  purchasing 
decisions.  On  May  26, 1999,  EPA  plans 
to  conduct  a  public  workshop  in 
Louisville,  Kentucky,  to  address  various 
issues  related  to  modeling  the 
enviroiunental  effects  of  AFVs  as 
compared  to  gasoline  vehicles.  (The 
date  and  location  of  the  workshop  were 
selected  to  coordinate  with  the 
Department  of  Energy's  National  Clean 
Cities  conference,  which  begins  May  24 
in  Louisville.)  The  goal  of  the  workshop 
will  be  to  look  at  how  at  least  two 
models  for  motor  vehicle  emissions 
evaluate  AFV  emissions,  to  identify  how 
these  models  might  be  improved  to  be 
more  accurate,  and  to  identify  whether 
there  are  data  gaps  that  limit  a  model's 
ability  to  compare  gasoline  vehicle  and 
AFV  emissions  acciirately.  The  Agency 
will  use  this  workshop  to  help  the  AFV 
Team  and  others  in  the  Agency  focus 
future  modeling  and  data  collection 
efforts. 

At  least  two  models  will  be  discussed 
at  the  workshop.  First,  EPA  has 
developed,  and  is  currently  updating,  its 
comprehensive  mobile  source  emissions 
.model  (the  MOBILE  model).  This  model 
provides  average  in-use  fleet  emission 
factors  for  pollutants  for  different 
vehicle  categories  operated  under 
various  conditions  as  specified  by  the 
model  user.  Features  incorporated  in  the 
MOBILE  model  allow  the  user  to 
simulate  some  characteristics  of  AP/s 
on  the  mobile  source  fleet,  and  EPA  is 
in  the  process  of  improving  this 
capabiUty.  Second,  EPA  is  working  with 


the  Department  of  Energy  on  another 
model  which  calculates  the  life  cycle 
emissions  of  various  fuels.  In  the 
workshop,  EPA  would  be  interested  in 
exploring  ideas  participants  might  have 
to  enhance  its  short-term  modeling 
capabilities  as  well  as  suggestions  for 
other,  longer-term  projects. 

Most  of  the  data  developed  in  support 
of  the  MOBILE  model  is  based  on  the 
emissions  performance  of  gasoline- 
powered  vehicles.  EPA  has  developed 
some  limited  data  on  the  emissions 
performance  of  natural  gas  vehicles, 
especially  in  the  area  of  vehicle 
deterioration,  and  is  ctirrently  working 
with  some  interested  parties  to 
incorporate  some  of  this  data  into 
features  in  the  next  MOBILE  model.  One 
particular  feature  would  allow  the 
model  user  to  estimate  the  emissions 
difference  between  a  fleet  of  various 
numbers  of  natural  gas  and  gasoline- 
powered  vehicles.  However,  one  of  the 
significant  issues  hampering  AFV 
modifications  to  the  MOBILE  model  is 
the  availability  of  emissions  data  and 
performance  characteristics  of  these 
vehicles.  The  modeling  code  is  based  on 
the  analysis  of  emissions  data  and  the 
lack  of  emissions  data  regarding  AFVs 
hampers  EPA's  ability  to  model  their 
performance  accurately.  Some  of  the 
areas  EPA  has  already  identified  where 
more  data  would  be  useful  are 
emissions  factors  for  heavy-duty  natural 
gas  vehicles,  off-cycle  emissions 
performance  of  vehicles,  and  the  level  of 
toxic  compounds  in  emissions  from 
current  and  advanced  technology 
vehicles.  In  this  workshop,  EPA  is 
interested  in  discussing  ways  to 
generate  emissions  data  in  diese  areas  as 
well  as  other  areas  identified  as 
significant  areas  for  further  study  and 
how  this  data  could  be  incorporated 
into  the  MOBILE  model. 

The  other  modeling-related  topic  for 
discussion  at  this  workshop  will  be  the 
possible  creation  of  other  modeling 
tools  that  could  help  quantify  the 
various  emissions  (fi%rences  between 
vehicles  operated  on  different  fuels.  The 
Department  of  Energy  has  developed  a 
methodology  for  doing  such  an  cuialysis. 
An  air  quality  model  that  quantified  the 
full  life-cycle  emissions  from  various 
fuels  could  be  useful  for  states  making 
regulatory  decisions  or  determining 
which  type  of  AFVs  to  purchase  to 
obtain  the  greatest  air  quality  benefit 
possible.  EPA  recognizes  that  a 
modeling  tool  of  this  type  would  require 
more  than  just  actual  emissions  data  for 
it  to  be  useful.  It  would  also  require 
information  such  as  the  actual 
emissions  inputs  for  a  life-cycle  analysis 
fojf  an  electric  vehicle  and  whether  an 
AFV  is  used  in  the  same  manner  as  a 
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conventional  vehicle.  However,  the 
Agency  is  interested  in  discussing  this 
issue  to  see  if  such  analysis  would  be 
worthwhile  and  beneficial  and  if  the 
developmental  work  done  to  date  could 
be  useful  for  states  making  in  future 
modeling  analysis. 

Anyone  witn  suggestions  for  this 
workshop  should  contact  Barry  Garelick 
at  the  address  listed  above. 

Workshop  on  AFV  Market  and 
Infrastructure  Development 

Within  the  next  year,  the  Agency 
intends  to  conduct  a  public  workshop 
on  infrastructure  issues  related  to 
creating  a  sustainable  market  for  AFVs. 
In  previous  discussions  on  AFVs,  EPA 
has  noted  that  the  development  of  a 
sustainable  market  for  AFVs,  which 
includes  necessary  infrastructure 
development,  is  a  key  component  of  any 
plan  to  achieve  the  air  quality  gains  that 
are  possible  from  the  use  of  AFVs. 
Developing  the  infrastructure  necessary 
for  AFVs  is  an  important  part  in 
developing  a  sustainable  market.  For 
example,  drivers  may  be  reluctant  to 
purchase  electric  vehicles  if  they  have 
concerns  about  the  availability  of 
recharging  stations.  EPA  believes  that 
solutions  to  infrastructure  development 
needs  can  be  found  by  a  variety  of 
stakeholders  working  together.  For 
example,  electric  utilities  that  support 
electric  vehicles  might  provide  special 
assistance  for  the  installation  of 
residential  or  commercial  charging 
stations;  states  that  wish  to  encourage 
the  purchase  of  AFVs  might  provide  tax 
incentives;  fleet  operators  in  any  given 
area,  including  states  and  the  federal 
government,  could  agree  to  focus  AFV 
purchases  on  a  particular  type  of  AFV. 
From  past  discussions  with  a  variety  of 
stakeholders,  it  appeared  that 
discussions  on  ir^astructure 
development  and  creation  of  a 
sustainable  market  for  AFVs  could 
identify  useful  steps  for  various 
stakeholders  to  take  and  that  some  steps 
might  best  be  taken  by  several 
stakeholders  working  in  partnership 
with  each  other. 

At  this  workshop,  the  Agency's  intent 
is  to  gather  other  Administration 
officials.  State  ofBcials  (both 
environmental  and  purchasing  agent), 
auto  and  utility  industry 
representatives,  environmentalists,  and 
other  interested  parties.  The  workshop 
will  provide  an  opportunity  for  oral  and 
written  presentations  on  what  AFVs  are 
available  and  how  many  are  being 
purchased  by  whom  (including  federal 
and  state  fleet  purchases).  It  will 
provide  a  forum  for  looking  at  what 
barriers  exist  that  limit  the  sales  of 
AFVs  and  how  those  barriers  can  be 


reduced  or  eliminated.  It  will  also 
provide  a  fonmi  for  identifying  key 
opportunities  to  create  a  sustainable 
market  for  AFVs.  The  workshop  will 
focus  on  the  Ozone  Transport  Region 
(northern  Virginia  through  Maine) 
because  of  the  interest  the  OTR  States 
have  shown  in  AFVs  over  the  past  few 
years.  The  Agency  intends  that  the 
workshop  will  draw  on  the  experience 
of  other  areas  (such  as  California).  EPA 
also  welcomes  participation  by  states 
outside  the  OTR. 

This  workshop  is  intended  to  be  the 
type  of  workshop  that  the  northeastern 
states  and  the  auto  industry  had 
tentatively  agreed  to  in  the  ATV 
Agreement  in  the  National  LEV  MOU 
that  was  never  finalized.  ■  As  EPA 
indicated  in  several  Federal  Register 
notices,  EPA  believed  that  the  ATV 
Agreement  would  have  been  a 
productive  way  of  creating  a  sustainable 
market  for  ATVs  through  cooperative 
working  relationships. 

The  date  and  location  of  the 
workshop  and  a  more  detailed  agenda 
will  be  published  in  the  Federal 
Register  at  a  later  date.  Anyone  with 
suggestions  for  this  workshop  should 
contact  Barry  Garelick. 

Dated:  May  5, 1999. 
Carol  M .  Browner, 
Administrator. 

[FR  Doc.  99-12246  Filed  5-13-99;  8:45  am] 
BILUNQ  CODE  666a-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Publication  information  Collections 
Approved  by  Office  of  Management 
and  Budget 

May  10,  1999. 

The  Federal  Commimications 
Conunission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Pub.L.  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 


'  In  the  negotiations  between  the  aoTthsastem 
states  and  the  auto  industry  on  EPA's  National  Low 
Emission  Vehicle  (NLEV)  program,  the  states  and 
the  auto  industry  had  tentatively  agreed  to  a  process 
to  facilitate  discussion  on  the  creation  of  a 
sustainable  market  for  advanced  technology 
vehicles  (ATV  Agreement).  (This  tentative  ATV 
Agreement  was  to  be  included  in  a  Memorandum 
of  Understanding  (MOU)  diat  was  to  form  the  basis 
for  the  NLEV  program,  but  the  ATV  Agreement  was 
not  intended  to  be  included  in  the  NLEV 
regulations.  However,  the  parties  have  ended 
discussions  and  decided  not  to  finalize  the  MOU, 
which  would  have  contained  the  ATV  Agreement). 


currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Comnussion 

OMB  Control  No.:  3060-0787. 

Expiration  Date:  04/30/2002. 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  of  1996. 

Form  No.:WA. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1800 
respondents;  20.46  hours  per  response 
(avg.);  36,844  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
recordkeeping  requirements;  third  party 
disclosures. 

Description:  Section  258  of  the 
Communications  Act  of  1934  (Act),  as 
amended  by  the  Telecommunications 
Act  of  1996,  makes  it  imlawful  for  any 
telecommunications  carrier  to  "submit 
or  execute  a  change  in  a  subscriber's 
selection  of  a  provider  of 
telecommunications  exchange  service  or 
telephone  toll  service  except  in 
accordance  with  such  verification 
procedures  as  the  Conunission  shall 
prescribe."  The  section  further  provides 
that  any  telecommunications  carrier  that 
violates  such  verification  procedures 
and  that  collects  charges  for  telephone 
exchange  service  or  telephone  toll 
service  fit)m  a  subscriber,  shall  be  liable 
to  the  carrier  previously  selected  by  the 
subscriber  in  an  amoimt  equal  to  all 
charges  paid  by  the  subscriber  after  such 
violation.  In  order  to  implement  section 
258,  the  Commission  amended  its  rules 
to  modify  sections  64.1100  and  64.1150 
of  its  rules  and  add  new  sections 
64.1160,  64.1170,  64.1180,  and  64.1190 
to  its  rules.  The  modifications  and 
additions  are  necessary  to  accommodate 
the  Commission's  expanded  scope  of 
authority  to  require  verification  of 
orders  generated  by  telemarketing  for  aU 
telecommunications  service,  and  to 
provide  that  imauthorized  carriers 
forfeit  all  charges  collected  as  a  result  of 
their  imlawful  actions. 

a.  Section  64.1100:  Separate 
authorization  and  verification  for 
multiple  services.  Pursuant  to  rule 
section  64.1100(b),  a  carrier  marketing 
multiple  services  (e.g.,  intraLATA  and 
interLATA)  must  specifically 
distinguish  among  such  services  in  any 
preferred  carrier  solicitation  and  must 
obtain  separate  authorization  for  each 
service  that  is  being  changed.  Retention 
of  verification  records.  Pxusuemt  to  rule 
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section  64.1100(a)(1),  a  carrier  must 
retain  verification  records  for  two  years 
after  their  creation.  Subscriber  Liability 
for  Charges.  Pursuant  to  section 
64.1100(d),  any  carrier  that  the 
subscriber  calls  to  report  the 
unauthorized  change  is  required  to 
inform  the  subscriber  that  he  or  she  is 
not  required  to  pay  for  any  slamming 
charges  ina^rred  for  the  first  30  days 
after  the  imauthorized  charges.  Re- 
rating  of  slamming  charges.  Pursuant  to 
rule  section  64.1100(d)(3),  where  a 
slamming  carrier  imposes  charges  on  a 
subscriber  outside  of  the  30-day 
absolution  period,  the  subscriber  must 
pay  those  charges  to  the  authorized 
carrier  at  the  authorized  carrier's  rates, 
after  the  authorized  carrier  has  re-rated 
the  subscriber's  bill.  (No.  of 
respondents:  1800;  hours  per  response: 
1.5  hours;  total  annual  burden:  2,700 
hours). 

b.  Section  64.1150.  Pursuant  to 
Section  64.1150  no  telecommunications 
carrier  shall  submit  a  preferred  carrier 
charge  order  unless  and  imtil  the  order 
has  first  been  confinned  in  accordance 
with  the  procedures  of  64.1150  (a)-{d). 
Telecommunications  carriers  may 
obtain  the  subscriber's  written 
authorization  as  required  by  64.1150  or 
an  electronic  authorization,  or  an  oral 
authorization  through  a  qualified 
independent  third  party.  The 
Conmiission  also  permits  state-enacted 
verification  procediires  applicable  to 
intrastate  preferred  carrier  charge 
orders.  (No.  of  respondents:  675;  hoius 
per  response:  1.25  hours;  total  annual 
burden  844  hours). 

c.  Section  64.1160.  Letter  of  Agency. 
Section  64.1160  contains  the 
requirements  for  issuing  a  letter  of 
agency  to  obtain  written  authorization 
and/or  verification  of  a  subscriber's 
request  to  change  his/her  preferred 
carrier  selection.  The  letter  of  agency 
must  be  a  separate  docimient,  shall  not 
be  combined  on  the  same  document 
with  inducements  of  any  kind.  It  must 
be  legible,  and  contain  clear  and 
unambiguous  language.  If  any  portion  of 
the  letter  of  agency  is  transmitted  into 
another  language  then  all  portions  of  the 
letter  of  agency  must  be  translated. 
Separate  authorization  and  verification 
for  multiple  services.  Pursuant  to 
section  64.1160(e)(4),  a  carrier 
marketing  multiple  services  (e.g., 
intraLA,TA  and  interLATA)  must 
specifically  distinguish  among  such 
services  in  any  letter  of  agency,  and 
must  obtain  separate  authorization  for 
each  service  that  is  being  changed.  (No. 
of  respondents:  1800;  hours  per 
response:  1.5  heurs;  total  annual 
burden:  2700  hours).  Section  64.1170. 
Request  for  proof  of  verification  from 


authorized  carrier  to  unauthorized 
carrier.  Pursuant  to  section  64.1170(a), 
upon  receiving  notification  fit)m  the 
subscriber  or  an  executing  carrier  that  a 
subscriber's  carrier  selection  was 
changed  without  authorization,  the 
properly  authorized  carrier  must,  within 
30  days,  request  fix)m  the  allegedly 
unauthorized  carrier  proof  of 
verification  of  the  subscriber's 
authorization  to  change  carriers. 
Unauthorized  carrier's  response  to 
authorized  carrier's  request  for  proof  of 
verification.  Pursuant  to  section 
64.1170(a),  within  ten  days  of  receiving 
the  authorized  carriers  request  for  proof 
of  verification,  the  allegedly 
unauthorized  carrier  shall  forward  to 
the  authorized  carrier  either  (1)  proof  of 
verification  of  the  subscriber's 
authorization  to  change  carriers;  or  (2) 
copies  of  any  telephone  bill(s)  issued 
fitim  the  unauthorized  carrier  to  the 
subscriber,  if  applicable;  and  certain 
charges.  Subscriber  Refunds  or  Credits. 
Pursuant  to  section  64.1170(d)(1),  the 
authorized  carrier  must  notify  the 
subscriber  within  60  days  after  the 
subscriber  has  notified  \he  authorized 
carrier  of  an  unauthorized  change,  if  the 
authorized  carrier  has  failed  to  collect 
from  the  imauthorized  carrier  the 
charges  paid  by  the  slammed  subscriber. 
(No.  of  respondents:  1800;  hoiu^  per 
response:  5  hours;  total  annual  burden: 
9000  hours). 

e.  Section  64.1180.  Investigation 
Procedures.  Pursuant  to  64.1180,  the 
carrier  shall  have  the  opportimity  to 
submit  to  the  subscriber's  authorized 
carrier  a  claim  for  the  amount  of  charges 
for  which  the  subscriber  was  absolved, 
along  with  proof  of  the  subscriber's 
verification  of  the  disputed  carrier 
change.  The  authorized  carrier  shall 
make  a  decision  as  to  whether  the 
subscriber  was  actually  slammed  by  the 
carrier  making  the  claim.  Within  60 
days  after  receipt  of  the  claim  and  the 
proof  of  verification,  the  originally 
authorized  carrier  shall  issue  a  decision 
to  the  subscribers  and  the  carrier 
making  the  claim.  (No.  of  respondents: 
1800;  hours  per  respondents:  4  hours; 
total  annual  burden:  7200  hours). 

f.  Section  64.1190.  Freeze  verification: 
Pursuant  to  section  64.1190,  all  local 
exchange  carriers  that  impose  preferred 
carrier  freezes  on  their  subscribers' 
accoimts  must  verify  such  freezes,  as 
well  as  accept  subscriber  requests  to  lifi 
such  freezes  in  writing  or  by  three-way 
calls.  (No.  of  respondents:  1800;  hours 
per  response:  2  hours;  total  annual 
burden:  3600  hours). 

g.  Proposed  Registration  Requirement: 
The  FNPRM  proposed  to  add  a  new 
section  64.1195  that  requires  carriers  to 
file  a  registration  with  Uie  Commission 


in  order  to  provide  interstate 
telecommimications  service.  The 
Commission  proposed  that  the 
registration  should  contain,  at  a 
minimum,  the  carrier's  business 
name(s);  the  names  and  addresses  of  all 
officers  and  principals;  verification  that 
such  officers  and  principals  have  no 
prior  history  of  committing  fraud;  and 
verification  of  the  financial  viabifity  of 
the  carrier.  (No.  of  respondents:  1800; 
hours  per  response:  2  hours;  total 
annual  burden:  3600  hours). 

h.  Proposed  Reporting  Requirement. 
The  FNPRM  sought  comments  on 
whether  the  Commission  should  require 
carriers  to  submit  to  the  Commission  a 
report  containing  the  niunber  of 
slamming  complaints  submitted  to  that 
carrier.  (No.  of  respondents:  1800;  hours 
per  response:  2  hours;  total  annual 
burden:  3600  hours). 

i.  Proposed  Carrier  Liability:  The 
FNPRM  proposed  to  require  (1)  where  a 
consumer  has  paid  charges  to  a 
slamming  carrier,  the  authorized  carrier 
shall  be  permitted  to  collect  from  the 
slamming  carrier  double  the  amoimt  of 
charges  paid  by  the  subscriber  during 
the  &'st  30  days  after  the  unauthorized 
change;  and  (2)  where  a  consimier  has 
not  paid  charges  to  the  slamming 
carrier,  the  authorized  carrier  shall  be 
permitted  to  collect  from  the  slamming 
carrier  the  amoimt  that  would  have  been 
billed  to  the  subscriber  during  the  first 
30  days  after  the  unauthorized  change. 
(No.  of  respondents:  1800;  hours  per 
response:  2  hours;  total  aimual  burden: 
3600  hours).  Obligation  to  respond: 
Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

(FR  Doc.  99-12299  Filed  5-13-99;  8:45  am] 
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summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1999 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  hmds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations.  This 
Solicitation  contains  changes  regarding 
the  dollar  range,  date  for  filing,  and  use 
of  funds  awarded  on  a  non-competitive 
basis.  The  change  will  provide  FMCS 
with  the  necessary  flexibility  to  target 
particular  labor-management  committee 
initiatives  capable  of  widespread 
replication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner,  202-606-8181. 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees  FY 
1999 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  1999  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY  81.  The  Act 
generally  FMCS  to  provide  assistance  in 
the  establishment  and  operation  of 
company/plant,  area,  public  sector,  and 
industry-wide  labor-management 
committee  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  or  industry;  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 


obtaining  an  application  kit  may  be 
found  in  section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportimities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (company), 
area,  industry,  or  public  sector  levels.  A 
plant  or  company  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  the  focusing  upon  city,  coimty, 
contiguous  multicoimty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
umon(s)  producing  a  common  product 


or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  government  employees 
and  managers  in  one  or  more  imits  of  a 
local  or  state  government,  managers  and 
employees  of  public  institutions  of 
higher  education,  or  of  employees  and 
managers  of  public  elementary  and 
secondary  schools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1999,  competition  will  be  open 
to  company /plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 
scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  imique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  imder  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  Applicants 
must  document  the  problem(s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(8)  could  have  or  are  having  on 
the  company /plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  WHY  the  effort  is  needed. 

2.  Results  or  Benefits  Expected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
VV?MTthe  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant 
Applications  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 


'federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Notices 


26415 


commimication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  to  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach — This  section  of  the 
application  specifies  HOIVthe  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  nmnber,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  Uiat  will  have  to  be  hired  as 
well  as  resimies  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing  ■ 
committees  (i.e.,  in  existence  at  least  12  . 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  and  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  September  15, 
1999,  as  the  start  date.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 


delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMSC. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  cUscusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  asj^essment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  charges  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  for  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  coinmittee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  "The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  armual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 


have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accompUshing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
iimovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
5ie  letters  of  support. 

(5)  The  feasibifity  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encoiuaging  the  labor-management 
conunittee  concept 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
imion,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  docimient  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  imder  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
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law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  grantees  who  seek  funds  on 
behalf  of  an  entirely  different 
committee. 
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D.  Allocations 

The  total  FY  1999  appropriation  for 
this  program  is  $1.5  miUion,  of  which 
at  least  $1,000,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  apphcations  exist  in  each 
category.  After  these  applications  are 
selected  for  award,  the  remaining 
applications  will  be  considered 
according  to  merit  without  regard  to 
category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  siun  not  to  exceed 
thirty  percent  of  its  non-reserved  * 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  Neither  the  dollar 
range  of  awards  set  forth  in  paragraph 
E  of  this  solicitation,  nor  the  provisions 
relating  to  deadline  set  forth  in 
paragraph  G,  shall  be  applicable  to  such 
funds.  These  funds  will  be  used  to 
support  company/plant,  area,  industry, 
or  public  sector  initiatives  with  high 
potential  for  widespread  replication  that 
have  been  solicited  by  the  Director  of 
the  Service. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY99 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  all  of  the  original 
funding  is  not  obligated  within  12 
months,  FMCS  will  consider  grant 
period  extensions  for  up  to  an 
additional  six  months.  No  continuation 
awards  are  anticipated.  Initial  awards  to 
establish  new  labor-management 
committees  (i.e.,  not  yet  established  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  for 
a  period  of  18  months.  If  successful 
progress  is  made  during  this  initial 


budget  period  and  all  grant  funds  are 
not  obligated  within  18  months,  these 
grants  may  be  extended  for  up  to  six 
months.  No  continuation  awards  are 
anticipated. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 
annimi  for  existing  company /plant  or 
single  department  public  sector 
applicants; 

—Up  to  $50,000  over  18  months  for  new 
company /plant  committee  or  single 
department  public  sector  applicants; 

—Up  to  $75,000  in  FMCS  funds  per 
annimi  for  existing  area,  industry  and 
multi-departmental  public  sector 
committee  applicants; 

—Up  to  $100,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximiun  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  volimtary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  totsd  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  piuposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  "in-kind"  match 
contributions.  In  addition,  grant  funds 
must  not  be  used  to  supplant  private  or 
local/state  government  funds  currently 
spent  for  these  purposes.  Funding 
requests  from  existing  committees 
should  focus  entirely  on  the  costs 
associated  with  the  expansion  efforts. 
Also,  imder  no  circiunstances  may 


business  or  labor  officials  participating 
on  a  labor-management  committee  be 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions.  Applicants 
generally  will  not  be  allowed  to  claim 
all  or  a  portion  of  existing  full-time  staff 
as  an  expense  or  match  contribution. 
For  a  more  complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY99  FMCS  Financial 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  1, 1999.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants 
Program,  2100  K  Street,  NW, 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Grant  Review  Boards.  The  Board(s)  will 
recommend  selected  applications  for 
further  funding  consideration.  The 
Director,  Program  Services,  will  finalize 
the  scoring  and  selection  process.  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  diu-ing  the 
application  review  process. 
.    All  FY99  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15, 1999. 
Applications  submitted  after  the  May  1, 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  imder  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
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2100  K  Street,  NW,  Washington,  DC 
20427;  or  by  calling  202-606-8181. 

Dated:  May  5, 1999. 
Tom  O'Brien, 

Deputy  Director  Designee,  Federal  Mediation 
and  Conciliation  Service. 
[FR  Dcx:.  99-12181  Filed  5-13-99;  8:45  am] 
BILUNG  CODE  6732-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Sitares  of  Banitt  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  28, 
1999. 

A.  Federal  Reserve  Bank  of  Adanta 

(Lois  Berthaiune,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Willson  Management  and 
Development  Partnership,  LP.,  Athens, 
Tennessee;  to  acquire  voting  shares  of 
Citizens  National  Bancorp,  Athens, 
Tennessee,  and  thereby  indirectly 
acquire  Citizens  National  Bank,  Athens, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  10, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-12185  Filed  5-13-99;  8:45  am] 

BILLING  CODE  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99075] 

Cooperative  Agreement  for  a 
Laboratory  Medicine  Sentinel 
Monitoring  Network;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement  for  a 
Laboratory  Medicine  Sentinel 
Monitoring  Network.  This  program 
addresses  the  "Healthy People  2000" 
priority  area  of  Surveillance  and  Data 
Systems.  The  purposes  of  the  program 
are  to  develop  data  collection  netwoiks 
and  provide  information  about  the 
practice  of  laboratory  medicine  in 
hospitals,  physician  offices,  and 
independent  laboratories. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  In  consultation  with  States, 
assistance  may  be  provided  to  political 
subdivisions  of  States.  We  are  limiting 
eligibility  to  State  health  departments 
because: 

1.  They  are  uniquely  qualified  due  to 
the  role  they  play  in  coordinating  CLIA- 
associated  activities  within  the  states; 

2.  They  possess  the  experience  with 
laboratory  issues  that  can  facilitate  the 
recruitment  of  network  members;  and 

3.  To  provide  assistance  to  these 
organizations  and  to  implement  long 
term  laboratory  medicine  monitoring 
programs. 

C.  Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  1999  to  fund  three  awards.  It  is 
expected  that  the  average  award  will  be 
$100,000,  ranging  from  $80,000  to 
$120,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1999,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  3  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 


on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Funding  Preferences 

Preference  may  be  given  to  State 
health  departments  with  existing 
laboratory  networks  (data  collection 
networks  comprised  of  clinical 
laboratories  which  periodically  monitor 
and  report  on  issues  related  to  the 
delivery  of  clinical  laboratory  medicine 
and  quality  assurance  programs 
associated  with  them).  Additional 
preference  may  be  given  to  achieve  an 
even  geographic  distribution  of  sites  or 
to  a  site  that  primarily  includes  a  rural 
population. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  (Recipient  Activities), 
and  CDC  will  be  responsible  for  those 
activities  listed  under  2.  (CDC 
Activities). 

1 .  Recipient  Activities 

a.  Solicit  laboratories  to  volimtarily 
participate  in  the  Monitoring  Networks 
so  that  representatives  of  each 
laboratory  type  (hospital,  physician 
office,  and  independent)  and 
complexity  level  (waived,  PPM, 
moderate  and  high)  can  participate  in 
the  total  network. 

b.  Provide  leadership  in  the  design 
and  evaluation  of  questionnaires  for 
periodic  reporting  of  laboratory 
operational  characteristics  and  problems 
(especially  those  that  impact  patient 
care,  including  QC  and  QA  practices, 
and  the  methods  that  are  used  by  the 
network  participants  during  the  period 
of  the  study). 

c.  Provide  leadership  in  collecting 
and  sharing  raw  data  within  the 
network. 

d.  Periodically  send  the  developed 
questionnaires  to  network  participants 
for  them  to  gather  and  submit  the 
response  data  back,  and  enter,  analyze, 
and  siunmarize  the  data  for  the 
participants  in  a  statistically  valid 
manner. 

e.  Distribute  reports  to  network 
members  for  self-evaluation  and 
improvement.  Make  information 
available  to  other  laboratories  in  the 
region. 

f.  Prepare  manuscripts  for  peer-review 
publications. 

2.  CDC  Activities 

a.  Collaborate  in  identifying  those 
areas  of  laboratory  medicine  that  have 
public  health  concerns. 
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b.  Provide  technical  assistance  with 
questionnaire  development,  data 
gathering  devices,  statistical  analysis, 
and  writing  summaries  of  the  results. 

c.  Collaborate  in  the  development  of 
a  defined  data  set  standard  for 
transmission  of  raw  data. 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
with  type  no  smaller  than  12  point  CPI, 
on  8.5"  X  11"  paper. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  July  12, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

1 .  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  the 
independent  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  (a)  or  (b)  above  are  considered 
late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Goals  and  Objectives  (20  Points) 

a.  The  extent  to  which  the  applicant 
describes  its  imderstanding  of  the 
objectives  of  the  proposed  cooperative 
agreement,  the  relevance  of  its  proposal 
to  the  stated  objectives,  and  any  unique 


characteristics  of  populations  to  be 
studied. 

b.  The  extent  to  which  the  applicants 
goals  and  objectives  are  time-phased, 
measurable,  specific,  and  achievable. 

2.  Project  Management  and  Staffing  (30 
Points) 

a.  The  extent  to  which  the  applicant 
describes  its  ability  to  provide  staff, 
knowledge,  and  other  resources 
required  to  perform  the  responsibilities 
in  this  project. 

b.  The  extent  to  which  the  applicant 
describes  its  qualifications  and  time 
allocations  of  key  personnel  to  be 
assigned  to  this  project  and  the  facilities 
and  equipment,  and  other  resources 
available  for  performance  of  this  project. 

3.  Plan  of  Operation  (30  Points) 

a.  The  extent  to  which  the  applicant 
describes  the  methods  to  be  used  in 
carrying  out  the  responsibilities  of  this 
project,  including  the  ability  to  provide 
the  representative  participants  in  the 
laboratory  group  or  groups  they  will 
monitor. 

b.  The  extent  to  which  the  applicant 
describes  the  steps  to  be  taken  in  the 
planning  and  implementation  of  this 
project. 

4.  Evaluation  Plan  (20  Points) 

The  extent  to  which  the  applicant 
describes  its  schedule  for  accomplishing 
the  activities  to  be  carried  out  in  this 
project  and  methods  for  evaluating  the 
accomplishments. 

5.  Proposed  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of 

1.  Progress  reports  (semiannual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
Announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1. 


AR-7    Executive  Order  12372  Review 

AR-8    Public  Health  System  Reporting 
Requirement 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1    Healthy  People  2000 

AR-12    Lobbying  Restrictions 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317(k)(3)  of  the  Public  Health 
Service  Act,  [42  U.S.C.  section 
247b(k)(3)],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

K.  Where  To  Obtain  Additional 
Information 

This  and  all  other  CDC 
Announcements  may  be  found  and 
downloaded  from  the  CDC  homepage. 
Internet  address:  http://www.cdc.gov 
(click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-B88-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Annoimcement  number  of  Interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Ricky 
Willis,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99075,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Suite  3000,  Mailstop 
E-13,  Atianta,  GA  30341-4146, 
Telephone:  (770)  488-2719,  E-mail 
address:  rqwO@cdc.gov. 

For  program  technical  assistance 
contact:  Marianne  K.  Simon,  Health 
Scientist,  Division  of  Laboratory 
Systems,  Public  Health  Practice  Program 
Office,  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway,  N.E., 
Mailstop  G-23,  Atianta,  GA  30341, 
Telephone:  (770)  488-8125,  E-mail 
address:  inks2@cdc.gov. 

Dated:  May  10, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-12207  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99118] 

Cooperative  Agreement  for  Applied 
Research  on  Surveillance  of  Vaccine 
Preventable  Diseases  In  Managed  Care 
Settings;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  National 
Immunization  Program  (NIP)  in 
cooperation  with  the  Office  of  - 
Prevention  Research,  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Applied  Research  on 
Surveillance  of  Vaccine  Preventable 
Diseases  in  Managed  Care  Settings. 

The  purpose  of  this  program  is  to 
fund  research  designed  to  enhance  the 
ability  of  managed  care  organizations  to 
conduct  surveillance  for  vaccine 
preventable  diseases  in  the  United 
States.  This  program  addresses  the 
"Healthy  People  2000"  priority  area  of 
Immunization  and  Infectious  Diseases. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit  and  for 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
managed  care  organizations,  small, 
minority-owned  businesses,  other 
public  and  private  nonprofit  and  profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $435,000  vtrill  be 
available  in  FY  1999  to  award  up  to  two 
projects.  It  is  expected  that  the  average 
award  will  be  $217,500.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  1, 1999,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  1  year.  Funding 
estimates  may  change. 

D.  Program  Interests 

Applications  must  address  a 
programmatic  interest  area  as  noted 


below.  Applications  which  propose 
research  studies  whose  findings  have  a 
high  probability  of  being  translated  into 
new  recommendations  for  vaccine  use 
by  national  advisory  bodies  or  whose 
fijidings  are  likely  to  lead  to  decreases 
in  vaccine  preventable  disease 
morbidity  or  mortality  are  encouraged. 
Examples  of  possible  projects  are  also 
given  below;  these  examples  are  not  to 
be  considered  as  an  exhaustive  list  but 
include  projects  NIP  views  as 
exemplifying  the  priority  areas. 

1.  Disease  Burden 

The  use  of  siu^^eillance  information  to 
better  define  the  magnitude  of  the 
disease  burden  posed  by  vaccine 
preventable  diseases.  In  particular,  there 
is  interest  in  the  disease  burden  posed 
by  diseases  recently  made  vaccine 
preventable  or  about  to  be  made  vaccine 
preventable.  Second,  there  is  interest  in 
the  disease  burden  posed  by  diseases 
which  have  been  vaccine  preventable 
but  where  the  vaccine  is  being 
considered  for  use  in  new  target  groups. 

For  example,  there  is  interest  in 
improving  the  detection  of  pertussis  in 
adolescents  and  enhancing  clinical  and 
laboratory  diagnosis  to  define  disease 
burden  in  this  group. 

2.  New  Approaches  to  Surveillance 

The  use  of  memaged  care  information 
systems  to  facilitate  ascertainment  and 
reporting  of  cases  of  vaccine  preventable 
diseases. 

For  example,  there  is  interest  in  the 
use  of  electronic  medical  records  to 
identify  potential  cases  of  vaccine 
preventable  diseases  for  clinical  and 
epidemiological  follow-up  and  for 
reporting  to  public  health  agencies. 

Also,  there  is  interest  in  the 
evaluation  of  different  approaches  for 
improving  the  clinical  index  of 
suspicion  and  the  application  of 
appropriate  diagnostic  methods  to^ 
detect  imcommon  vaccine  preventable 
diseases. 

3.  Vaccine  Impact 

Monitoring  the  impact  of  vaccination 
programs  through  the  use  of 
surveillance  data. 

For  example,  there  is  interest  in 
estimating  the  impact  of  rotavirus 
vaccine  in  decreasing  utilization  of 
health  care  services. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
vdll  be  responsible  for  the  activities 
under  2.  CDC  Activities. 


1 .  Recipient  Activities 

(a)  Design  the  study:  Determine  the 
approaches  to  take  in  addressing  the 
questions  of  interest  in  the  study  and 
develop  a  study  protocol. 

(b)  Implement  the  study  protocol: 
Conduct  the  study  according  to  the 
protocol  and  will  resolve  problems  in 
study  implementation  as  fliey  arise. 

(c)  Analyze  data:  Plan  the  analytic 
approach  to  be  taken  to  imderstand  and 
interpret  the  principal  findings  from  the 
study. 

(d)  Prepare  manuscripts  and  publish 
results:  Prepare  a  written  manuscript 
describing  the  main  study  findings  for 
publication  in  a  peer  reviewed  journal. 

2.  CDC  Activities 

(a)  Provide  technical  and 
programmatic  information:  CDC 
scientists  will  provide  ourent  scientific 
and  programmatic  information  relevant 
to  the  project. 

(b)  Assist  in  executing  the  study:  CDC 
scientists  vtrill  collaborate  as  appropriate 
in  each  phase  of  the  study  including 
design,  implementation,  analysis,  and 
publication.  Depending  on  the  project 
funded  and  on  availability,  CDC  may 
provide  laboratory  support. 

(c)  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project. 

The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

Your  letter  of  intent  should  identify 
the  announcement  number,  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specify  the 
study  area  addressed  by  the  proposed 
project.  The  letter  of  intent  must  be 
submitted  on  or  before  June  15, 1999,  to: 
Sharron  Orum,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Prociu«ment  and'Grants  Office, 
Announcement  99118,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road.  Room  3000, 
Atlanta,  GA  30341-4146. 
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Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398)  on  or 
before  July  15, 1999,  to:  Sharron  Onun, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoiuicement  99118, 
Centers  for  Disease  Control  and . 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Critena 

Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  group  to  determine  if  the 
application  is  of  sufficient  technical  and 
scientific  merit  to  warrant  further 
review;  the  CDC  will  withdraw  from 
further  consideration  applications 
judged  to  be  noncompetitive  and 
promptly  notify  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
by  Peer  Review,  programmatic  priorities 
and  needs  as  determined  by  the 
secondary  review  panel,  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  of  all  applications.  Evaluation 
factors  will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.  the  objectives  and  the 
hypothesis  to  be  tested. 

2.  The  background  of  the  proposal, 
e.g.,  the  basis  for  the  present  proposal, 
a  critical  evaluation  of  existing 
knowledge,  and  the  knowledge  gaps 
which  the  proposal  is  intending  to  fill. 

3.  The  description  of  the  expected 
outcome(s),  their  relevance  to  program 
goals,  and  the  extent  to  which  the 


research  findings  are  likely  to  improve 
surveillance  of  vaccine  preventable 
diseases. 

4.  The  adequacy  of  the  study  plan  that 
describes  the  specific,  measiuable 
objectives  and  the  methods  by  which 
the  objectives  will  be  achieved. 

5.  The  progress  of  preliminary 
studies,  if  any,  pertinent  to  the 
application. 

6.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assiuance  procedures 
and  plans  for  data  management  and 
statistical  analyses. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvertient). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research. 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

11.  Inclusion  of  Women  and  Racial 
and  Ethnic  Minorities  in  Research. 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

12.  Human  Subjects 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

B.  The  second  review  will  be 
conducted  by  a  secondary  review 
committee  of  senior  Federal  officials. 
The  factors  to  be  considered  will 
include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Healthy  People 
2000; 

3.  National  needs. 

4.  Budgetary  considerations. 

5.  Program  balance  among  the  major 
areas  of  interest: 


(a)  Disease  Burden. 

(b)  New  Approaches  to  Surveillance. 

(c)  Vaccine  Impact. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  reports  semiannual; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  iu  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
Sections  301  and  307  of  the  Public 
Health  Service  Act,  42  U.S.C.  section 
241  and  2421.  The  Catalog  of  Federal 
Domestic  Assistance  Niunber  is  93.185. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  Annoimcements 
may  be  downloaded  from  the  CDC 
Internet  homepage  http://www.cdc.gov. 
Click  on  "funding." 

To  receive  additional  written 
information  and  to  request  an 
apphcation  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  niunber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Sharron  Orum,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  99118,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone: 
(770)  488-2716,  E-mail:  SP02@cdc.gov. 
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For  program  technical  assistance, 
contact:  Roger  Bemier,  PhD,  MPH, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE., 
MS-E05,  Atlanta,  Georgia,  30333, 
Telephone:  (404)  639-8204,  E-mail: 
rhb2@cdc.gov. 

Dated:  May  10. 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC) 

[FR  Doc.  99-12205  Filed  5-13-99;  8:45  am] 
nUJNQ  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
action:  Notice. 

The  inventions  named  in  this  notice 
are  owned  by  sigencies  of  the  United 
States  Government  and  are  available  for 
licensing  in  the  United  States  (U.S.)  in 
accordance  with  35  U.S.C.  207  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Thomas  E.  OToole,  M.P.H.,  Deputy 
Director,  Technology  Transfer  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC)..Mailstop  E-67, 1600 
Clifton  Rd.,  Atlanta,  GA  30333, 
telephone  (404)  639-6270;  facsimile 
(404)  639-6266.  Please  note  that  a 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

Oligonucleotide  Probes  for  Detectiiig 
Enterobacteriaceae  and  Quinolone- 
ResistantEnterobacteriaceae 

Specific  oligonucleotide  probes  have 
been  developed  to  be  incorporated  into 
methods  for  the  species-specific 
identification  of  these 
Enterobacteriaceae  in  a  sample  as  well 
as  detection  and  diagnosis  of 
Enterobacteriaceae  hifectian  in  a 
subject.  This  invention  further  provides 
methods  for  species-specific 


identification  of  these  quinolone- 
resistant  Enterobacteriaceae  as  well  as 
the  detection  and  diagnosis  thereof. 
Inventor:  Linda  M  Weigel,  et  al. 
U.S.  Patent  Application  SN:  60/080,375 
(CDC  Ref.  #:  1-003-98/0) 

Compositions  and  Methods  for 
Detecting  Adult  Taenia  Solium 

Compositions  and  methods  for  the 
detection  of  adult  Taenia  solium  and 
the  diagnosis  and  treatment  of  T.  solium 
infection  are  described.  The 
compositions  contain  one  or  more  adult 
T.  solium  polypeptides  which  can  be 
useful  as  diagnostic  agents  for  the 
detection  of  adult  tapeworm  infection. 

Inventor:  Victor  Tsang,  et  al. 
U.S.  Patent  Application  SN:  60/111,334 
(CDC  Ref.  #:  1-028-97/0) 

Recombinant  Multi-Valent  Malarial 
Vaccine 

This  invention  relates  generally  to  the 
development  and  use  of  a  recombinant, 
multi-valent  and  multi-stage  malaria 
vaccine  and  more  specificadly  relates  to 
an  antigenic  protein  useful  for 
preventing  or  treating  P.  falciparum 
malarial  infections,  llie  invention 
further  provides  a  vaccine  against 
malaria  that  is  effective  in  inhibiting 
reproductive  growth  of  the  parasite 
within  a  himian  or  animal  after  initial 
infection.  Also,  this  invention  provides 
a  method  for  conferring  immunity 
against  different  stages  in  the  life  cycle 
of  the  malarial  parasite,  P.  falciparum. 
Furthermore,  the  invention  includes 
antibodies  against  a  recombinant 
protein  containing  antigenic  epitopes  to 
various  stages  of  a  malarial  Plasmodium 
species  that  may  be  useful  as  research 
or  diagnostic  reagents  for  the  detection 
and  measurement  of  P.  falciparum  in  a 
biological  sample. 
Inventor:  Altai  A.  Lai,  et  al. 
U.S.  Patent  Application  SN:  60/097,703 

(CDC  Ref.  #:  1-004-98/0) 

Reagent  and  Method  for  Detecting 
Cryptosporidium  Parvum  Oocysts 

A  reagent  and  method  for  the  specific 
and  highly  sensitive  detection  of  C. 
parvum  in  which  the  reagent  is  an 
antibody  for  a  soluble  C.  parvum 
sporozoite  antigen.  The  method 
comprises  of  an  immimoassay  in  which 
the  antibody  is  used  to  detect  or 
quantify  C.  parvum  sporozoite  in  a 
sample.  The  assay  allows  recognition 
and  detection  of  C.  parvum  in  turbid 
samples.  And  since  there  exists  a  lack 
of  crossreactivity  with  other 
Cryptosporidium  species,  the  aesay  is 
also  hig^y  specific  for  C.  parvum 
contamination  or  infection. 
Inventor:  Victor  Tsang,  et  al. 


U.S.  Patent  Application  SN:  60/111.225 
(CDC  Ref.  #:  1-039-98/0) 

Isolation  of  a  New  Human  Retrovirus 

A  new  isolate  of  a  himian  retrovirus 
has  been  identified  in  several  cases  of 
foamy  virus  infection  in  persons  at  risk 
for  this  occupational  exposure  to  simian 
retroviruses.  This  new  isolate 
demonstrates  a  nxunber  of  phenotypic 
differences  from  previously  isolated 
foamy  viruses  by  its  inmiune  reactivity, 
cell  tropism,  cytopathcity  and  growth 
kinetics.  Due  to  its  human-derived/ 
adapted  nonpathogenic  nature,  this  new 
isolate  may  be  suitable  as  a  potential 
gene  therapy  vector. 
Inventor:  Paul  A.  Sandstrom 
U.S.  Patent  Application  SN:  60/105,811 

(CDC  Ref.  #:  1-034-97/0) 

Methods  and  Compositions  for  the 
Detection  of  Human  Herpesvirus 

Methods  and  compositions  for  the 
detection  and  diagnosis  of  infectious 
diseases  are  provided.  In  particular, 
efficient  and  sensitive  compositions  and 
methods  for  the  detection  of  human 
herpesvirus  8  are  provided.  The 
diagnostic  compositions  and  methods  of 
the  invention  involve  the  use  of 
peptides  representative  of  dominant 
antigenic  regions  of  human  herpesvirus 
in  detection  assays.  Such  assays  are 
highly  specific,  sensitive  and  accurate. 

Inventor:  Chou-Pong  Pau 
U.S.  Patent  Application  SN  60/086,695 
(CDC  Ref.  #:  1-018-98/0) 

Methods  and  Reagents  for  Molecular 
Detection  of  HIV-1  Groups  M,  N,  and 
O 

This  invention  provides  reagents  and 
assays  for  detecting  HIV-1  groups  M 
and  O  and  optionally  HIV-1  group  N 
and  SIVcpz.  Nucleic  acid  primers  for 
the  hybridization  to,  amplification  and 
subsequent  detection  are  also  provided 
for.  The  nucleic  acid  amplification 
assays  can  detect  small  concentrations 
of  fflV  and  are  also  useful  for  qualitative 
and  quantitative  examinations. 
Inventor:  Renu  B.  Lai,  et  al. 
U.S.  Patent  Application  SN:  60/118,357 

(CDC  Ref.  #:  1-020-98/0) 

Nucleic  Add  Vaccines  for  the 
Prevention  of  Flavivirus  Infection 

This  novel  vaccine  for  flaviviruses 
comprises  of  recombinant  nucleic  acids 
that  contain  genes  for  structiutd  proteins 
of  flaviviruses,  such  as  Japanese 
encephalitis  virus  (JEV).  These  vaccines 
serve  as  a  transcriptional  unit  for  the 
biosynthesis  of  the  virus  protein 
antigens  when  administered  in  vivo. 
Furthermore,  the  invention  provides  for 
a  method  of  immunizing  a  subject 
against  infection  by  a  flavivirus. 
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Inventor:  Gwong-Jen  J.  Chang 
U.S.  Patent  Application  SN:  60/087,908 
(CDC  Ref.  #:  1-008-97/0) 

Method  and  Devices  for  Detection  of 
Retroviral  Infection 

This  invention  comprises  of  methods, 
devices  and  compositions  for  detection 
of  endogenous  retroviruses  found  in 
xenotransplant  materials.  The  methods 
and  compositions  are  suited  for 
detection  of  endogenous  type-C 
retroviruses  and  in  particular,  for 
porcine  endogenous  retrovirus  (PERV). 
Detection  of  such  is  necessary  following 
xenotransplantation  of  porcine  cellular 
products. 

Inventor:  Wa]id  Heneine.  et  al. 
U.S.  Patent  Application  SN  60/090,972 
(CDC  Ref.  #:  1-021-98/0) 

Methods  and  Devices  for  Detection  of 
Xenogeneic  Infectious  Agents 

Compositions,  methods  and 
diagnostic  devices  for  monitoring 
porcine  graft  integrity  and  detecting  the 
presence  of  porcine  endogenous 
retrovirus  (PERV)  in  a  biological  sample. 
The  compositions,  methods  and  devices 
are  useful  for  determining  or  monitoring 
graft  survival  and  rejection  in  recipients 
of  xenografts  and  are  useful  for 
detecting  PERV  infections  in  a 
xenotransplant  recipient  or  donor.  In 
addition,  the  compositions,  methods 
and  devices  are  usefid  for  screening 
therapeutic  products  to  be  administered 
to  himians  to  ensure  that  the  products 
are  free  of  PERV  contamination  prior  to 
administration. 
Inventor:  Bill  Switzer.  et  al. 
U.S.  Patett  Apphcation  SN:  60/093,202 

(CDC  Ref.  #:  1-024-98/0) 
Associated  U.S.  Patent  Application  SN: 

60/098,262  (CDC  Ref.  #£  1-024-98/1) 

Methods  for  the  Prevention  and 
Treatment  of  Diseases  Caused  by  an 
Inflammatory  Response 

This  invention  provides  methods  for 
preventing  or  treating  a  disease  in  a 
subject  caused  by  an  inflammatory 
response  to  a  disease  or  syndrome  that 
is  mediated  by  endogenous  substance  P. 
The  methods  include  administration  of 
anti-substance  P  antibodies  or  anti- 
substance  P  antibody  fragments. 
Inventor:  Ralph  A.  Tripp,  et  al. 
U.S.  Patent  Application  SN:  60/116,835 

(CDC  Ref.  #:  1-009-98/0) 

13 

Preparation  and  Use  of  Recombinant 
Influenza  A  Vims  M2  Constructs  in 
Vaccines 

M2,  a  structurally  conserved 
influenza  A  viral  surface  protein,  is 
capable  of  inducing  broader,  more  cross- 


reactive  immunity  to  type  A  influenza 
viruses.  This  invention  solves  the 
problems  of  the  prior  art  approaches  to 
recombinant  M2  production  by 
providing  new  recombinant  forms  of  M2 
whose  structure  has  been  modified  to 
allow  simple  prokaryotic  expression  as 
a  soluble,  readily  purified  variant 
protein  which  retains  antigenic  and 
immunogenic  properties.  The  invention 
relates  to  vaccines  comprised  of  these 
new  recombinant  forms  of  M2,  and  to 
methods  of  prevention  and  treatment  of 
influenza  A  virus  infections. 
Inventor:  A.  Michael  Frace,  et.  al. 
U.S.  Patent  Application  SN:  08/906,930 
(CDC  Ref.  #:  1-020-97/0) 

Method  and  Kit  for  Detecting 
Resistance  to  Antiviral  Drugs 

One  of  the  problems  with  the 
development  of  current  therapies  for 
HIV  infection  is  that  the  HIV  virus 
rapidly  develops  resistance  to  drugs 
such  as  reverse  transcriptase  inhibitors. 
This  invention  provides  for  an  assay 
and  kit  for  the  detection  of  phenotypic 
resistance  to  a  reverse  transcriptase 
inhibitor  drug  in  a  biological  sample. 
Inventor:  Walid  Heneine,  et  al. 
U.S.  Patent  Application  SN:  60/090,051 

(CDC  Ref.  #:  1-005-98/0) 

Novel  Granulocytic  Ehrlichia  Genes 
and  Uses  Thereof 

GraniUocytic  ehrlichiosis  is  an  acute, 
potentially  fatal  tick-borne  infection. 
This  invention  provides  for  granulocjrtic 
ehrlichia  specific  genes  encoding 
thirteen  proteins  that  can  be  used  as 
diagnostic  reagents  and  vaccines. 
Isolated  nucleic  acid  molecxiles, 
purified  polypeptides,  nucleic  acid 
probes,  and  antibodies  to  the  thirteen 
proteins  are  provided  for.  The 
recombinant  nucleic  acid  molecule, 
vectors,  cells  and  many  other  forms  of 
the  moleciUe  are  provided  for  along 
with  the  methods  and  kit  for  detection. 
Inventor:  Cheryl  I.  Murphy,  et  al. 
U.S.  Patent  Application  SN:  09/178,316 

(CDC  Ref.  #:  1-011-99/0) 

Invasion  Associated  Genes  from 
Neisseria  Meningitidis  Serogroup  B 

The  invention  provides  nucleic  acids 
and  encoded  polypeptides  associated 
with  invasion  of  Neisseria  meningitidis. 
The  polypeptides  are  used  as  diagnostic 
reagents,  as  immunogenic  reagents,  and 
as  components  of  vaccines.  The  nucleic 
acids  are  used  as  diagnostic  reagents,  as 
components  of  vectors  and  vaccines, 
and  to  encode  the  polypeptides  of  the 
invention.  The  invention  also  provides 
strains  of  Neisseria  meningitidis  which 
have  an  invasion  deficient  phenotype. 
Inventors;  Frederick  D.  Quinn,  at.  al. 


U.S.  Patent  Application  SN:  60/030,432 
(Ref  #:  1-002-95/0) 

Dated:  May  10, 1999. 

Joseph  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  99-12204  Filed  5-13-99;  8:45  am) 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Himian  Services  (HHS). 
action:  Notice. 

The  inventions  named  in  this  notice 
are  owned  by  agencies  of  the  United 
States  Government  and  are  available  for 
licensing  in  the  United  States  (U.S.)  in 
accordance  with  35  U.S.C.  207  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Thomas  E.  OToole,  M.P.H.,  Deputy 
Director,  Technology  Transfer  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-67, 1600 
Clifton  Rd.,  NE  Atlanta,  GA  30333, 
telephone  (404)  639-6270;  facsimile 
(404)  639-6266.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Occupational  Safety 

Isocyanate  Derivatizing  Agent  and 
Methods  of  Production  and  Use 

This  invention  provides  for  a  novel 
isocyanate  derivatizing  agent,  9- 
anthracenylmethyl-l  - 
piperazinecarbozylate  (PAC),  that  may 
be  useful  for  the  determination  of 
isocyanates  in  an  environmental 
.sample.  This  agent  is  capable  of 
derivatizing  all  isocyanate  species.  A 
method  for  producing  PAC  as  well  as  a 
rapid,  sensitive,  inexpensive  and 
efficient  method  for  measuring  the  total 
level  of  isocyanate  in  an  environmental 
sample  are  ^o  provided. 

Inventpr:  Robot  P.  Streicher 
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U.S.  Patent  Application  SN  60/085,260 
(CDC  Ref.  #:  1-005-97/0) 

Ore  Pass  Level  and  Blockage  Locator 
Device 

This  invention  comprises  of  a  device 
that  consists  of  weldable  strain  gauges 
attached  to  inexpensive  steel  strapping 
that  can  be  bolted  to  the  interior  of  an 
ore  pass.  This  device  provides  multiple 
measiuement  points  for  the  entire 
length  of  the  ore  pass  and  indicates  the 
ore  level  in  the  ore  pass  and  the  location 
of  any  blockages  or  hang-ups. 
Consequently,  this  information  can 
reduce  accidents  associated  with 
removing  hang-ups  by  providing  an 
indication  of  die  entire  length  of  the  ore 
pass  and  indicates  the  ore  level  in  the 
ore  pass  and  the  location  of  any 
blockages  or  hang-ups.  '' 

Inventor:  Todd  M.  Ruff 
U.S.  Patent  Application  SN:  60/086,929 
(CDC  Ref.  #:  1-006-98/0) 

Method  for  Determination  of 
Hexavalent  Chromium  Using 
Ultrasonication  and  Storing  Anion 
Exchange  Solid  Phase  Extraction 

A  method  for  the  determination  of 
hexavalent  chromiimi  in  environmental 
and  industrial  hygiene  samples  is 
provided.  Based  on  the  chemical 
properties  of  chromium  species  in 
aqueous  solutions,  a  simple,  fast, 
sensitive,  and  economical  field  method 
has  been  developed  and  evaluated  for 
the  determination  of  hexavalent 
chromium.  By  means  of  ultrasonic 
extraction  in  combination  with  a  strong 
anion  exchange  solid  phase  extraction 
(SAE-SPE)  technique,  the  filtration, 
preconcentration,  and  isolation  of  the 
hexavalent  chromium  in  the  presence  of 
other  chromium  species  and  interferents 
was  achieved.  This  method  can  be  used 
in  both  laboratory  and  field  analysis.  . 
Inventor:  Jin  Wang,  et  al. 
U.S.  Patent  Application  SN:  60/076,137 
(CDC  Ref.  #:  1-010-98/0) 

Intrinsically-Safe  Hazard  Alert  Module 

This  invention  relates  to  an 
intrinsically-safe  roof  hazard  warning 
device  designed  to  be  attached  to  the 
roof  hazard  warning  device  designed  to 
be  attached  to  the  roof  of  a  mine  to 
indicate  unsupported  roof  or  other 
imsafe  conditions.  The  hazard  alert  can 
then  direct  a  person's  attention  to  read 
the  warning  message  on  the  module, 
and  thus  avoiding  the  hazard  beyond 
the  device.  The  device  of  this  invention 
is  especially  useful  in  underground 
mining  operations. 

Inventor:  William  D.  Mayercheck,  et  al. 
U.S.  Patent  Apphcation  SN:  60/083,677 
(CDC  Ref.  #:  1-012-98/0) 


Method  and  Apparatus  for  Detecting  a 
Temperature  Increase  in  an  Electrical 
Insulator. 

This  invention  provides  a  heat- 
sensitive  warning  device  and  a  related 
method  for  visually  detecting  an 
increase  in  the  temperatiu«  of  the  outer 
surface  of  an  electrical  insulator,  which 
may  indicate  the  unsafe  flow  of  leakage 
of  electrical  current.  Furthermore,  the 
method  and  apparatus  of  the  invention 
provides  visual  indicia  of  a  temperature 
increase  in  the  electrical  insulator, 
where  this  preset  temperatiue  is  well 
below  an  unsafe  temperatiue  for  the 
particular  electrical  insulator  so  that  the 
insulator  may  be  replaced  prior  to 
reaching  the  unsafe  temperature.  This  , 
invention  is  particulary  useful  in 
imderground  mining  operations. 

Inventor:  Arthur  J.  Hudson 
U.S.  Patent  Application  SN:  60/087,131 
(CDC  Ref.  #:  1-016-97/0) 

Method  and  Apparatus  for  Load  Rate 
Monitoring 

This  device  monitors  the  dynamic 
loading  rate  on  support  systems  used  in 
underground  minS^.  The  device  uses  a 
programmable  microcontroller  to 
monitor  and  calculate  the  loading  rates 
on  the  support  system  from  pressure 
transducer(s)  or  weldable  strain  gage{s) 
instrumentation  installed  on  the  support 
system.  Fiulhermore,  this  invention  is 
programmed  to  sequentially  activate 
different  colored  lights  and  audio 
alarms  as  the  loading  rate  increases  on 
the  support  system.  This  information 
can  be  used  as  an  aid  in  determining 
when  to  install  additional  support  or  in 
determining  when  to  remove  equipment 
and/or  personnel  &t)m  the  area  before  a 
dangerous  roof  fall  occurs. 

Inventor:  Wa5me  Howie,  et  al. 
U.S.  Patent  Application  SN:  60/083.678 
(CDC  Ref  #:  1-016-98/0) 

Instrumented  Cable 

The  invention  describes  a  novel  way 
of  removing  a  king  wire  in  a  cable  bolt 
and  molding  a  new  cable  bolt  king  wire 
with  strain  gauges  on  it  to  measure 
strain  in  the  cable  bolt  from  the  loads 
applied  to  the  cable.  The  disclosed 
method  consists  of  using  a  piece  of  strap 
metal  with  strain  gauges  attached  to  it 
as  the  basic  wire  replacement.  This 
assembly  is  placed  in  an  injector  mold 
and  injected  with  a  nonspecified 
forming  compound  to  make  the 
attachment  for  the  new  instrumented 
king  wire. 

Inventor:  Lewis  A.  Martin,  et  al. 
U.S.  Patent  Application  SN:  60/076,138 
(CDC  Ref.  #:  1-023-97/0) 


Dated:  May  10. 1999. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  99-12208  Filed  5-13-99;  8:45  am] 
BHJJNG  CODE  4163-1»4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Prospective  Grant  of  Exclusive 
License:  Dust  Detector  Tube 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTKM:  Notice. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)  and  37  CFR 
404.7(a)  that  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Technology  Transfer  Office,  Department 
of  Health  and  Human  Services  (DHHS), 
is  contemplating  the  grant  of  a 
worldwide,  limited  field  of  use, 
exclusive  license  to  practice  the 
invention  embodied  in  the  patent 
application  referred  to  below  to  SKC, 
Inc.,  having  a  place  of  business  in 
Eighty-Four,  Pennsylvania.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  government  of  the 
United  States  of  America.  The  patent 
application  to  license  is: 

Title:  Dust  Detector  Tube. 

U.S.  Patent  Application  Serial  No.: 
60/052,719. 

Filing  Date:  7.3.97. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  emd  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7. 

Ciurent  methods  of  airborne  dust 
sampling  and  detection  require 
expensive  instantaneous  and  short-term 
monitors  or  gravimetric  filters.  Current 
gravimetric  dust  filtering  techniques  are 
cumbersome.  A  need  exists  for  an 
inexpensive  and  noncumbersome 
method  to  detect  personal  dust  exposiue 
to  aid  in  assiuing  the  respiratory  health 
of  workers. 

CDC  scientists  at  the  Pittsburgh 
Research  Laboratory  have  invented  a 
dust  detection  tube  device  that  provides 
an  individual  sampling  method  and 
apparatus  for  real-time  respirable  dust 
dosimetry  for  dust  exposure  assessment. 
This  device  can  be  standardized  with 
other  types  of  gas  detection  tubes  so  that 
it  can  be  used  with  the  same  pump 
system  to  measiue  both  dust  and  gas. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments. 
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and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to  Thomas  E.  O'Toole,  Deputy  Director, 
Technology  Transfer  Office,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Chfton  Road.  NE,  Mailstop  E-67, 
Atlanta,  GA  30333,  telephone:  (404) 
639-6270;  facsimile:  (404)  63»-6266. 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  Ucense.  Only  written 
comments  and/or  applications  for  a 
Ucense  which  are  received  by  CDC 
within  sixty  days  of  this  notice  will  be 
considered.  Comments  and  objections 
submitted  in  response  to  this  notice  will 
not  be  made  available  for  public 
inspection,  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552.  A  signed  Confidential  Disclosing 
Agreement  will  be  required  to  receive  a 
copy  of  any  pending  patent  application. 

Dated:  May  10, 1999. 
JoKph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  99-12206  Filed  5-13-99;  8:45  am] 

8ILUNQ  CODE  4ie3-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  970-0389] 

Finai  Guidance  on  FDA  Approval  of 
•  New  Anlmai  Drugs  for  Minor  Uses  and 
for  Minor  Species;  Avaiiabiiity 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance 
document  entitled  "Guidance  for 
Industry:  FDA  Approval  of  New  Animal 
Drugs  for  Minor  Uses  and  for  Minor 
Species."  This  guidance  document  is 
intended  to  provide  specific  guidance 
on  the  means  for  generating 
effectiveness  and  safety  data  to  support 
the  approval  of  new  animal  drugs  for 
minor  uses  and  minor  species. 
DATES:  Written  comments  may  be 
provided  at  any  time. 
ADOftESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Industry:  FDA 
Approval  of  New  Animal  Drugs  for 
Minor  Uses  and  for  Minor  Species"  to 
the  Communications  Staff  (HFV-12). 
Center  for  Veterinary  Medicine  (CVM), 
Food  and  Drug  Administration,  7500 


Standish  PL,  RockviUe,  MD  20855.  Send 
one  self-addressed  adhesive  label  to 
assist  that  office  in  processing  your 
request.  Copies  of  this  guidance 
document  may  also  be  obtained  firom 
the  CVM  home  page  at  "http:// 
www.fda.gov/cvm".  Submit  written 
comments  on  the  guidance  document  to 
the  Policy  and  Regulations  Team  (HFV- 
6),  Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Oeller,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7581,  e- 
mail:  moeller@bangate.fda.gov. 
SUPPLEMENTARY  INFORMATION:  The  major 
purpose  of  this  guidance  document  is  to 
suggest  means  of  generating 
effectiveness  and  safety  data  to  support 
the  approval  of  minor  use  new  animal 
drugs.  Minor  use  of  a  new  animal  drug 
is  defined  as  use  in  a  minor  species  or 
use  in  any  animal  species  for  a 
condition  that  is  rare  or  that  occurs  in 
limited  geographic  areas.  Minor  species 
are  defined  by  exclusion,  as  any  species 
other  than  major  spedfts.  Major  species 
are  defined  as  cattle,  swine,  chickens, 
tiukeys,  horses,  dogs,  and  cats. 
According  to  current  regulations,  sheep 
are  a  minor  species  except  with  respect 
to  human  food  safety  data  collection 
requirements,  for  which  sheep  are 
considered  major  species. 

The  guidance  document,  as  applied  to 
minor  use  new  animal  drugs,  does  not 
lessen  the  legal  requirements  for 
demonstrating  the  safety  and 
effectiveness  of  a  new  animal  drug. 
Instead,  the  guidance  document 
suggests  possible  means  of  generating 
safety  and  effectiveness  data  to  satisfy 
these  requirements. 

In  the  Federal  Register  of  September 
29, 1997  (62  FR  50952),  FDA  published 
a  notice  of  availability  of  a  draft 
guidance  on  this  subject.  The  notice 
gave  interested  persons  an  opportunity 
to  submit  comments  by  December  29, 
1997.  Seven  comments  were  received  by 
industry  and  trade  associations.  FDA 
considered  these  comments  and  revised 
the  draft  guidance  document  where 
appropriate. 

This  guidance  document  is  intended 
to  reflect  the  current  way  that  animal 
drugs  are  approved  for  minor  species 
and  minor  uses.  The  Animal  Drug 
Availability  Act  of  1996  required  CVM 
to  examine  the  way  that  these  products 
are  approved  and  to  propose  means  to 
facilitate  such  approvals.  In  the  Federal 
Register  of  October  29, 1998  (63  FR 
58056),  CVM  published  a  notice  of  the 
availability  of  its  report  proposing 
several  options  to  encourage  animal 


drug  approvals  for  minor  species  and  for 
minor  uses.  It  is  very  likely  that 
additional  policies  and  programs  will  be 
implemented  over  the  next  few  years  to 
accomplish  this  goal.  Because  policies 
and  programs  may  change,  sponsors  are 
encouraged  to  contact  CVM  early  in 
project  development  to  determine  the 
most  efficient  path  to  approval  of  their 
products.  U  any  program  and  policy 
changes  affect  the  policies  in  this 
guidance,  CVM  will  revise  this  final 
guidance. 

The  final  guidance  represents  the 
agency's  current  thinking  on  the  means 
of  generating  efficacy  and  safety  data  to 
support  approval  of  new  animal  drug 
applications  for  minor  use  new  animal 
drugs.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  t6  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  Uie 
requirements  of  the  applicable  statute,  - 
regulations,  or  both.  As  with  all  of 
FDA's  guidances,  the  public  is 
encoiu^ged  to  submit  written  comments 
with  new  data  or  other  new  information 
pertinent  to  this  guidance.  CVM  will 
periodically  review  the  comments 
concerning  the  document  and,  when 
appropriate,  amend  the  guidance. 

Dated:  May  5, 1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-12179  Filed  5-13-99;  8:45  am] 

BILUNG  C006  4ie(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-1089] 

Year  2000  (Y2K)  Computer  Compliance 
Guide;  Guidance  for  FDA  Personnel 

AGENCY:  Food  and  Drug  Administration 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  new  compliance  policy 
guide  (CPG)  entitled  "Year  2000  (Y2K) 
Computer  Compliance"{section  160- 
800).  This  guidance  document 
represents  the  agency's  current  thinking 
on  the  manufacturing  and  distribution 
of  domestic  and  imported  products 
regulated  by  FDA  using  computer 
systems  that  may  not  perform  properly 
before,  or  during,  the  transition  to  the 
year  2000  (Y2K).  The  text  of  the  CPG  is 
included  in  this  notice.  This  compliance 
guidance  docimient  is  an  update  to  the 
Compliance  Policy  Guides  Manual 
(August  1996  edition).  It  is  a  new  CPG, 
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and  it  will  be  included  in  the  next 
printing  of  the  Compliance  Policy 
Guides  Manual.  This  CPG  is  intended 
for  FDA  personnel,  and  it  is  available 
electronically  to  the  public. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  CPG  section  160-800 
entitled  "Year  2000  (Y2K)  Computer 
Compliance"  to  the  Division  of 
Compliance  Policy  {HFC-230),  Office  of 
Enforcement,  Office  of  Regulatory 
Affairs,  Food  and  E>nig  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20852.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Written 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  notice  and  should  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  20852.  A  copy  of 
the  CPG  is  available  on  the  FDA  World 
Wide  Web  {WWW]  site  at  "http:// 
www .  fda.gov/ora/compUance — ^ref/cpg/ 
cpggenl/default.htm".  Scroll  down  the 
WWW  CPG  page  to  locate  section  160- 
800. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
M.  Chin,  Division  of  Compliance  Policy 
(HFC-230),  Office  of  Enforcement, 
Office  of  Regulatory  A^irs,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20852,  301-827- 
0410 

SUPPLEMENTARY  INFORMATION:  The  Food 
and  Drug  Administration  (FDA)  is 
announcing  the  availability  of  a  new 
CPG  (section  160-800)  entitled  "Year 
2000  (Y2K)  Computer  Compliance." 
This  CPG  represents  the  agency's 
current  thinking  on  the  manufacturing 
and  distribution  of  domestic  and 
imported  products  regulated  by  FDA 
using  computer  systems  that  may  not 
perform  properly  before  or  during  the 
transition  to  tbe  year  2000.  The  text  of 
the  CPG  is  included  in  this  notice. 

This  CPG  is  an  update  to  the 
Compliance  Policy  Guides  Manual 
(August  1996  edition).  It  is  a  new  CPG, 
and  it  will  be  included  in  the  next 
printing  of  the  Compliance  Policy 
Guides  Manual. 

This  CPG  is  intended  for  FDA 
personnel,  and  it  is  available 
electronically  to  the  public  (address 
above).  The  CPG  does  not  create  or 
confer  any  rights  for  or  on  any  person, 
and  it  does  not  operate  to  bind  FDA  or 
the  public.  An  alternative  approach  may 
be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulation,  or  both.  The  text  of  the  CPG 
follows: 


Sub  Chapter  160 — Regulatory 

Sec.  160-800  Year  2000  (Y2K)  Computer 
Compliance 

(CPG  7153.15) 

Introduction: 

This  compliance  guidance  document  is  an 
update  to  the  Compliance  Policy  Guides 
Manual  (August  1996  edition).  It  is  a  new 
Compliance  Policy  Guide  (CPG)  and  will  be 
included  in  the  next  printing  of  the 
Compliance  Policy  Guides  Manual.  The  CPG 
is  intended  for  Food  and  Drug 
Administration  (FDA)  personnel  and  is 
available  electronically  to  the  public.  The 
CPG  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate  to 
bind  FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the  applicable 
statute,  regulation,  or  both. 

Background: 

This  guidance  document  represents  the 
agency's  current  thinldng  on  manufacturing 
and  distribution  of  domestic  and  imported 
products  regulated  by  FDA  using  computer 
systems  that  may  not  perform  properly  prior 
to,  or  during  the  transition  to  the  year  2000 
(Y2K). 

As  the  millenium  approaches,  there  is 
concern  regarding  the  impact  of  Y2K  issues 
on  the  identity,  strength,  quality,  purity,  and 
potency  as  well  as  safety,  efficacy,  and 
availability  of  products  regulated  by  FDA.  It 
is  the  responsibility  of  industry  to  come  into 
Y2K  compliance  as  soon  €is  possible. 

The  agency  has  taken  steps  to  ensure  that 
its  own  computer  systems  will  be  ready  kr 
the  transition  to  the  year  2000.  The  agency's 
mission  critical  computer  systems  have  been 
checked  and  Y2K  problems  have  been 
corrected.  Those  systems  are  currently 
undergoing  independent  verification  and 
validation  by  a  third  party  to  ensure  that  they 
are  Y2K  compliant. 

The  statutory  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA)  and 
the  Public  Health  Service  Act  (PHSA)  require 
the  regulated  industries  to  ensure  that  their 
products  are  in  compliance  with  the 
requirements  of  the  FFDCA,  PHSA,  and 
regulations.  Further,  the  statutory  provisions 
and  the  regulations  also  contain  requirements 
concerning  the  equipment,  machinery,  and 
systems  used  in  product  manufacture  and 
distribution. 

Most  products  regulated  by  FDA  are 
vulnerable  to  Y2K  computer  problems.  A 
manufactiu^r's  &ilure  to  properly  address  a 
Y2K  problem  in  their  automated 
manufactxiring,  packaging,  labeling  or 
distribution  processes  could  result  in 
products  that  are  adulterated  or  misbranded 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  In  addition,  FDA 
regulated  computer  automated  products  such 
as  automated  medical  devices  and  FDA 
regulated  computer  software  products  such 
as  blood  establishment  software  could 
become  adulterated  or  misbranded,  if  they 
contain  a  Y2K  error  and  the  manufocturer 
fails  to  take  adequate  corrective  or  preventive 
action. 

FDA  believes  that  companies  should  be 
taking  actions  to  ensure  that  their  equipment. 


machinery,  and  systems  used  in  product 
manufacture,  control,  storage  and 
distribution  are  Y2K  compliant.  Those 
actions  should  include  appropriate  steps 
necessary  to  prevent  Y2K  problems  that 
could  affect  the  identity,  strength,  quality, 
purity,  and  potency  as  well  as  safety, 
effectiveness  or  reliability  in  general  of  any 
regulated  product  on  the  market. 

To  provide  industries  with  information 
and  guidance  on  Y2K  issues,  FDA  has  been 
alerting  them  in  direct  correspondence, 
speeches,  public  appearances,  meetings, 
workshops,  and  guidance  documents.  The 
letters  to  the  industry,  guidance  documents, 
other  background  information  and  links  to 
Y2K  information  resources  are  available  at 
the  FDA  Internet  site,  (http://www.fda.gov) 

Policy: 

This  compliance  policy  guide  (CPG) 
applies  to  all  domestic  aiul  imported 
products  regulated  by  FDA: 

I.  Industry  Responsibility 

Firms  should  pursue  timely  assessment, 
conversion,  testing  and  validation  of  systems 
to  allow  sufficient  time  to  identify  and 
correct  problems  before  they  have  any 
adverse  impact  on  product  quality  or  product 
availability.  To  minimize  risks,  firms  should 
verify  and  validate  systems  that  may  affect 
product  identity,  strength,  quality,  purity  or 
potency  as  well  as  safety,  effectiveness  or 
reliability  in  general.  Also,  FDA  has  urged 
industry  to  develop  contingency  plans  that 
address  all  aspects  of  the  manufacturing, 
supply  and  distribution  systems  to  ensure 
that  acceptable  production  levels  are 
maintained  to  meet  critical  public  health 
needs.  * 

It  is  incumbent  upon  regulated  industry  to 
provide  accurate  and  timely  Y2K  readiness 
information  to  address  public  concerns.  FDA 
will  continue  to  work  with  regulated 
industries  to  disseminate  and  exchange 
information  relating  to  Y2K  issues  in  order  to 
avert  Y2K  problems  before  they  become 
public  health  or  regulatory  issues. 

n.  Form  FDA  483  Inspectional  Observations 

An  FDA  inspectional  observation  that  a 
firm  is  not  Y2K  compliant  should  not  be 
listed  on  form  FDA  483.  However, 
observations  regarding  specific  process  or 
product  deficiencies  related  to  the  Y2K 
problem  should  be  listed  on  the  Form  FDA 
483. 

m.  Product  Correction  or  Removal  Actions 

When  an  FDA  regulated  product  held  for 
sale  or  in  commercial  distribution  is 
relabeled,  returned,  reprocessed,  repaired,  or 
replaced  to  resolve  a  problem  caused  by  a 
Y2K  computer  error  before  the  problem  is 
manifested,  the  action  will  be  considered  a 
market  withdrawal.  (21  CFR  7.3(j)) 

However,  if  the  correction  or  removal 
action  is  not  completed  before  the  adverse 
effect  of  the  Y2K  problem  is  manifested  in  a 
distributed  product,  the  correction  or 
removal  action  will  be  considered  a  recall. 
(21  CFR  Part  7)  For  example,  an  action  to 
recover  a  drug  product  because  of  an  error  in 
expiration  dating  can  be  classified  as  a  recall, 
if  the  error  is  manifested  in  the  actual  date 
printed  on  the  label  of  a  drug  in  commercial 
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distribution.  On  the  other  hand,  an  action  to 
replace  software  to  correct  a  yet-to-be- 
manifested  Y2K  error  in  blood  donor 
deferrals  or  in  radiation  dose  calculations 
could  be  a  market  withdrawal,  if  that  action 
is  completed  for  all  affected  products  in 
commercial  distribution  prior  to  the  first  date 
impacted  by  the  Y2K  failure. 

For  medical  devices,  if  on  or  after  May  18, 
1998,  (62  FR  27191  May  19, 1997)  a 
manufacturer  or  importer  initiates  a 
correction  or  removal  of  medical  devices  to 
address  a  Y2K  problem  and  that  action  is 
undertaken  to  reduce  a  risk  to  health,  then 
the  firm  must  report  their  action  to  FDA  in 
accordance  with  the  Corrections  and 
Removals  Regulation  (21  CFR  Part  806), 
regardless  of  whether  or  not  there  has  been 
a  malfunction  related  Y2K. 

IV.  Enforcement  Discretion 

The  agency  may  exercise  enforcement 
discretion  and  take  into  consideration  any 
unusual  or  extenuating  circtunstance(s)  that 
may  have  a  bearing  on  a  decision  regarding 
enforcement  action. 

Regulatory  Action  Guidance: 

I.  Where  regulated  establishments  and 
products  are  not  compliant  with  laws  and 
regulations  administered  by  FDA  because  of 
Y2K  computer  issues,  decisions  on  whether 
or  not  to  pursue  regulatory  action  should  be 
based  on  an  agency  assessment  of  several 
factors  including  the  following: 

A.  Products 

1.  Evaluate  whether  there  is  an  existing  or 
a  potential  risk  to  the  public  health  (for 
example,  specific  patient  populations  or 
disease  conditions)  and  the  impact  on 
product  quality,  intended  purpose,  function 
and/or  use  of  the  product.  If  it  is  a  critical 
use  or  critical  need  product,  assess  its 
continued  availability  imd  whether  there  is/ 
are  the  same  or  suitable  substitute  product(s) 
available  to  meet  the  anticipated  need;  and 

2.  Evaluate  the  firm's  efforts  to  develop  and 
initiate  a  Y2K  contingency  plan,  implement 
suitable  and  timely  risk  assessment, 
prevention,  and  correction  efforts,  including 
efforts  to  inform  potential  users,  re-label, 
return,  reprocess,  repair,  or  replace  the 
product  identified  as  Y2K  non-compliant. 

B.  Establishments 

In  addition  to  the  two  items  above  (Al  and 
A2),  where  regulated  establishments  market, 
violative  products  resulting  from  Y2K 
computer  problems,  determine  responsibility 
to  identify  and  correct  Y2K  problems  prior  to 
marketing  the  violative  products, 
n.  District  offices  should  consult  with  the 
respective  center  program  monitor(s)  (where 
appropriate)  and/or  center  compliance 
officer(s)  prior  to  recommending  regulatory 
actions.  District  offices  should  obtain 
concurrence  of  the  respective  center  program 
monitor(s)  (where  appropriate)  and/or  center 
compliance  office(s)  before  issuing  a  warning 
letter  regarding  a  Y2K  computer  problem. 

ReguJatory  action  with  respect  to  product 
or  process  deficiencies  caused  by  a  Y2K 
computer  problem  must  be  based  on 
applicable  regulations  and  statutes. 
TTierefore,  regulatory  citations  should 
reference  such  regulations. 


Dated:  May  4, 1999. 

Gary  Dykstra, 

Deputy  Associate  Commissioner  for 
Regulatory  Affairs. 

[FRDoc.  99-12178  Filed  5-13-99;  8:45  am) 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1072-N] 

Medicare  Program;  June  14, 19S9, 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Coimcil.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
Jime  14, 1999,  from  8:30  a.m.  imtil  5 
p.m.,  e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Multipurpose  Room/ Auditorium,  1st 
Floor,  Health  Care  Financing 
Administration  Building,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aron  Primack,  M.D.,  M.A.,  F.A.C.P., 
Executive  Director,  Practicing 
Physicians  Advisory  Council,  Room 
435-H,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington,  D.C.  20201.  (202)  690- 
7874.  News  media  representatives 
should  contact  the  HCFA  Press  Office, 
(202) 690-6145. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Hiunan  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Coimcil 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occiu-  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 


The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  imder 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  siu^ery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Cotmcil  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
M^  11, 1992. 

■The  current  members  are — ^Jerdld  M. 
Aronson,  M.D.;  Richard  Bronfman, 
D.P.M.;  Wayne  R.  Carlsen,  D.O.;  Mary  T. 
Herald,  M.D.;  Sandral  Hullett,  M.D.; 
Stephen  A.  Imbeau,  M.D.;  Jerilynn  S. 
Kaibel,  D.C;  Marie  G.  Kuffner,  M.D.; 
Derrick  K.  Latos,  M.D.;  Dale  Lervick, 
O.D.;  Sandra  B.  Reed,  M.D.;  Susan 
Schooley,  M.D.;  Maisie  Tam,  M.D.; 
Victor  Vela,  M.D.;  and  Kenneth  M. 
Viste,  Jr.,  M.D.  The  Council  chairperson 
is  Marie  G.  Kuffiier,  M.D. 

Council  members  will  be  updated  on 
the  following  subjects — The  acquisition 
of  Provider  Identification  Numbers; 
Quality  Improvement  Activities  as  they 
relate  to  the  Peer  Review  Organization 
Sixth  Scope  of  Work;  Managed  Care 
Provider  Protections  under 
Medicare-KChoice;  Negotiated 
Rulemaking  for  Laboratories,  and  items 
and  reconunendations  made  at  previous 
meetings. 

The  agenda  will  provide  for 
discussion  and  comment  on  the 
following  topics: 

•  Doctors'  Readiness  for  Y2K. 
(How  can  HCFA  reach  and  encourage 

practicing  physicians  to  test  their  systems 
and  equipment  to  be  sure  of  their  Y2K 
readiness?) 

•  HCFA's  New  Coverage  Process. 

•  Requirements  for  Lead  Screening. 

Individual  physicians  or  medical 
organizations  that  represent  physicians 
that  wish  to  make  5-minute  oral 
presentations  on  the  agenda  issues 
should  contact  the  Executive  Director  by 
12  noon,  May  21, 1999,  to  be  scheduled. 
The  number  of  oral  presentations  may 
be  limited  by  the  time  available.  A 
written  copy  of  the  presenter's  oral 
remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12 
noon,  May  28, 1999,  for  distribution  to 
Council  members  for  review  prior  to  the 
meeting.  Physicians  and  organizations 
not  scheduled  to  speak  may  also  submit 
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written  comments  to  the  Executive 
Director  and  Council  members.  The 
meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2,  section  10(a)); 
45  C.F.R.  Part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  10, 1999. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

IFTl  Doc.  99-12235  Filed  5-13-99;  8:45  am] 

BILLING  CODE  4120-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Renewal  of  Agency  Information 
Collection  for  Indian  Self- 
Determlnation  and  Education 
Assistance  Contracts 

AGENCIES:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  and  Indian 
Health  Service,  Department  of  Health 
and  Human  Services. 
ACTION:  Notice  of  request  for  copunents. 

summary:  The  Department  of  the 
Interior  (DOI)  and  the  Department  of 
Health  and  Himian  Services  (DHHS) 
announce  a  request  for  comments 
concerning  renewal  of  1076-0136,  the 
Information  Collection  Request  used  for 
Indian  Self-Determination  and 
Education  Assistance  actions.  The 
information  collection  will  be  used  to 
process  contracts,  grants  or  cooperative 
agreements  for  award  by  the  Bureau  of 
Indian  Affairs  (Bureau)  and  the  Indian 
Health  Service  (IHS)  as  authorized  by 
the  Indian  Self-Determination  and 
Education  Assistance  Act  as  amended 
and  set  forth  in  25  CFR  part  900.  DOI 
and  DHHS  invite  comment  on  the 
information  collection  described  below. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  13, 
1999. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  to 
James  Thonjas,  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  1849  C  Street  NW,  MS  4603 
MIB,  Washington,  DC  20240.  You  may 
telefax  comments  on  this  information 
collection  to  (202)  208-5113.  You  may 


also  hand  deliver  written  comments  or 
view  comments  at  the  same  address. 
You  may  obtain  a  copy  of  this 
information  collection  document  at  no 
charge  by  a  written  request  to  the  same 
address,  telefaxing  a  request  to  the 
above  nimiber,  or  by  calling  (202)  208- 
5727.  Please  identify  the  information 
collection  by  the  number  1076-0136. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Thomas,  (202)  208-5727. 
SUPPLEMENTARY  INFORMATION:  DOI  and 
DHHS  developed  a  joint  rule,  25  CFR 
part  900,  to  implement  section  107  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  as  amended, 
and  Title  I,  Public  Law  103-413,  the 
Indian  Self-Determination  Contract 
Reform  Act  of  1994.  Section 
107(a)(2)(A)(ii)  of  the  Indian  Self- 
Determination  Contract  Reform  Act 
requires  the  joint  rule  to  permit 
contracts  and  grants  be  awarded  to 
Indian  tribes  without  the  unnecessary 
burden  or  confusion  associated  with 
two  sets  of  rules  and  information 
collection  requirements  when  there  is  a 
single  program  legislation  involved.  The 
Bureau  expects  that  the  base  buurden 
hours  established  for  this  Information 
Collection  Request,  OMB  1076-0136, 
will  be  substantially  reduced  diuing  the 
renewal  process.  The  reduction  in  the 
number  of  base  burden  hours 
established  for  information  collection 
requirements  of  25  CFR  part  900  is  a 
result  of  three  following  factors: 

(1)  More  tribes  are  contracting  imder 
25  CFR  900.8  which  permits  tribes  to 
contract  several  programs  tmder  a  single 
contract; 

(2)  The  nimiber  of  self-governance 
tribes  has  increased.  Self-governance 
tribes  may  combine  all  programs  under 
a  single  self-governance  compact; 

(3)  A  moratoriimi  on  new  and 
expanded  self-determination  contracting 
for  FY  1999,  which  is  expected  to  carry 
over  into  FY  2000,  has  prevented  the 
tribes  from  requesting  new  contracts 
which  have  a  higher  burden  than  the 
recontracting  proposals. 

The  information  requirements  for  this 
joint  rule  represent  significant 
differences  fit)m  other  agencies  in 
several  respects.  Both  the  Bureau  and 
IHS  let  contracts  for  multiple  programs 
whereas  other  agencies  usually  award 
single  grants  to  tribes.  Under  the  Indian 
Self-Determination  and  Education 
Assistance  Act,  as  amended,  and  the 
Indian  Self-Determination  Contract 
Reform  Act  of  1994,  tribes  are  entitled 
to  contract  and  may  renew  contracts 
aimually  where  other  agencies  provide 
grants  on  a  discretionary/competitive 
basis. 

The  proposal  and  other  supporting 
documentation  identified  in  this 


information  collection  is  used  by  the 
DOI  and  DHHS  to  determine  applicant 
eligibility,  evaluate  applicant 
capabilities,  protect  the  service 
population,  safeguard  Federal  funds  and 
other  resources,  and  permit  the  Federal 
agencies  to  administer  and  evaluate 
contract  programs.  Tribal  governments 
or  tribal  organizations  provide  the 
information  by  submitting  Public  Law 
93-638  contract  or  grant  proposals  to 
the  appropriate  Federal  agency.  No  third 
party  notification  or  public  disclosure 
burden  is  associated  with  this 
collection. 

Request  for  Comments 

DOI  and  DHHS  request  comments  on 
this  information  collection  particularly 
concerning: 

(1)  the  necessity  of  the  information 
collection  for  the  proper  performance  of 
the  agencies'  functions; 
.  (2)  whether  this  information 
collection  duplicates  a  collection 
elsewhere  by  the  federal  government; 

(3)  whether  the  burden  estimate  is 
accurate  or  could  be  reduced  using 
technology  -available  to  all  respondents; 

(4)  if  the  quality  of  the  information 
requested  ensures  its  usefulness  to  the 
agency(ies); 

(5)  if  the  instructions  are  clear  and 
easily  understood,  leading  to  the  least 
biu'den  on  the  respondents. 

Burden  Statement 

Each  respondent  is  required  to 
respond  from  1  to  12  times  per  year, 
depending  upon  the  niunber  of 
programs  they  contract  from  the  Bureau 
and  IHS.  In  addition,  each  Subpart 
concerns  different  parts  of  the 
contracting  process.  For  example. 
Subpart  C  relates  to  provisions  of  initial 
contract  proposal  contents.  The  burden 
associated  with  this  would  not  be  used 
when  contracts  are  renewed.  Subpart  F 
describes  minimiun  standards  for  the 
management  systems  used  by  Indian 
tribes  or  tribal  organizations  under  these 
contracts.  Subpart  G  addresses  the 
negotiability  of  all  reporting  and  data 
requirements  in  the  contract 

Total  annual  burden:  299,552  hours. 

Total  number  of  respondents:  620. 

Total  number  of  responses:  6,880. 

Dated:  May  10. 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior. 

Dated:  May  10. 1999. 
Michel  E.  Lincoln, 

Acting  Director,  Indian  Health  Service, 
Department  of  Health  and  Human  Services. 

[FR  Doc.  99-12176  Filed  5-13-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4444-N-05] 

Notice  of  Proposed  Information 
Collection:  Effects  of  Disclosure  on 
Public  Awareness  of  Lead  Paint 
Hazards 

agency:  Office  of  Lead  Hazard  Control, 

HUD. 

ACTKM:  Notice. 

summary:  The  prosed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  13, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Number  and  should  be  sent  to: 
Gail  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Haley,  (202)  755-1785  ext. 
126  (this  is  not  toll-free  number),  for 
copies  of  the  proposed  data  collection 
instnmients. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Current  Population 
Survey  (GPS)  December  1999 


Supplement:  Effects  of  Disclosure  on 
Public  Awareness  of  Lead  Paint 
Hazards. 

OMB  Control  Number:  2539-0006. 
Need  For  the  Information  and 
Proposed  Use:  The  Department  of 
Housing  and  Urban  Development  is 
requesting  renewal  of  clearance  for  the 
collection  of  data  concerning  the  Lead 
Paint  Hazards  Awareness  Supplement 
to  be  conducted  in  conjimction  with  the 
December  1999  CPS.  Title  13,  United 
States  Code,  Section  182;  and  Title  29 
United  States  Code,  Sections  1-9, 
authorize  the  collection  of  CPS 
information.  The  Census  Bureau  will 
collect  the  supplemental  data  in 
compliance  with  the  Privacy  Act  of 
1974  and  OMB  Circular  A-130.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  sponsored  the 
supplement  questions,  which  were 
previously  collected  in  December  1997. 
This  survey  provides  information  that  is 
suitable  for  the  planning  and  evaluation 
of  Title  X  of  the  Housing  and 
Commimity  Development  Act  of  1992. 
The  supplement,  which  was  conducted 
in  December  1994  will  serve  as  a 
benchmark  for  determining  awareness 
to  the  hazards  of  lead-based  paint  before 
the  disclosure  requirement  of  Title  X, 
which  went  into  effect  in  December 
1996.  The  disclosure  requirement 
mandates  that  landlords  and  sellers  of 
dwellings  built  before  1978  disclose  to 
potential  renters  or  buyers  the  potential 
for  the  presence  of  lead-based  paint  and 
the  hazards  associated  with  lead-based 
paint.  The  1999  supplement  will  be 
used  to  measure  the  change  in* 
awareness  for  the  hazards  associated 
with  lead-based  paint  since  the 
disclosm-e  requirement  went  into  effect 
and  assist  state  and  local  governments 
with  lead  hazard  awareness  education 
program  development.  The  lead  paint 
hazards  awareness  information  will  be 
collected  by  both  personal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  December  CPS 
interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 

Agency  Form  Numbers:  There  are  no 
forms.  All  interviewing  is  computerized. 

Members  of  Affected  Public: 
Households. 

Total  Burden  Estimate  (first  year): 

Estimated  Number  of  Respondents: 
48,000  per  month. 

Estimated  Time  Per  Response:  8.3 
minutes. 

Frequency  of  Response:  Once — 
December  1999. 

Estimated  Total  Annual  Burden 
Hours:  6,640. 

Estimated  Total  Annual  Cost: 
$441,172. 


Status  of  the  Proposed  Information 
Collection:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  May  6, 1999. 
David  E.  Jacobs, 

Director.  Office  of  Lead  Hazard  Control. 
(FR  Doc.  99-12223  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  4210-32-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4444-N-06] 

Notice  of  Proposed  Information 
Collection:  Guidance  for  Analysis  of 
Composite  Wipe  Samples 

agency:  Office  of  Lead  Hazard  Control, 

HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conunents  Due  Date:  July  13, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Warren  Friedman,  202-755-1785  ext. 
159  (this  is  not  a  toll-fi«e  number)  for 
available  documents  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality. 
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utility,  and  clarity  of  the  infonnation  to 
be  collected;  and  (5)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Developmrait  of 
Guidance  for  Analysis  of  Composite 
Wipe  Samples. 

OMB  Control  Number:  (To  be 
assigned.) 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  The 
HUD  Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  ("Guidelines")  and  the 
Environmental  Protection  Agency  (EPA) 
work  practice  standards  for  conducting 
lead-based  paint  activities:  target 
housing  and  child-occupied  facilities 
(15  U.S.C.  2682(a)(1).  40  CFR  745.227) 
allow  the  use  of  analysis  of  composite 
samples  (more  than  one  sample 
analyzed  together)  of  dust  on  wipes 
(typically  thin  cellulose  cloths  of  a  few 
square  inches)  that  are  wiped  on  a 
specified  area  of  a  building  component 
as  part  of  risk  assessment.  Laboratory 
experiences  has  shown  that  the 
presence  of  increased  bulk  from  more 
than  one  wipe  causes  problems  during 
laboratory  analysis,  partioUarly 
digestion  (extraction  of  lead  from  the 
wipe).  Limited  performance  testing  and 
anecdotal  information  from  laboratories 
indicate  that  the  quality  of  laboratory 
processing  of  wipes  may  be  poor  due  to 
lack  of  validated  digestion  methodology. 
The  accrediting  bodies  authorized  under 
the  National  Lead  Laboratory 
Accreditation  Program  (15  U.S.C. 
2685(b))  have  recently  specified 
separation  of  composite  wipe  samples 
into  separate  wipes  for  laboratory 
digestion  and  analysis  as  a  set  of  single 
wipe  samples,  along  with  reporting  of 
cross-contamination  results;  this 
approach  has  not  been  validated.  Most 
information  collected,  such  as 
docimientation  of  laboratory 
procedures,  and  reports  of  laboratory 
analytical  results,  will  be  collected  and 
processed  electronically,  preferably 
through  electronic  mail  of  computer 
data  files  and  also  through  shipping  of 
computer  data  disks.  Laboratories 
participating  in  the  information 
collection  will  be  compensated  at 
market  rates  for  performing  the  wipe 
sample  analyses.  Ethnical  guidance 
based  on  field-validated  laboratory 
processing  of  composite  wipe  samples  is 
needed  to  promote  the  acquisition  of 
technically  acceptable  and 


programmatically  accepted  laboratory 
analytical  results.  The  guidance 
developed  as  a  resiilt  of  this  information 
collection  will  be  considered  for 
incorporation  into  HUD  docrmients. 
such  as  the  Guidelines,  offered  to 
voluntary  consensus  standards  bodies 
for  their  consideration  in  adopting 
voluntary  consensus  standards,  and 
provided  to  other  public  and  private 
entities  for  their  use. 

Agency  form  numbers:  Not  applicable. 

Members  of  affected  public: 
Laboratories  performing  analyses  of  lead 
in  room  dust. 

Total  Burden  Estimate: 


Number  of 
respondents 

Frequency 
of  response 

Hours  of 
response 

20 

2 

400 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  May  6. 1999. 
David  E.  Jacob*. 

Director,  Office  of  Lead  Hazard  Control. 
[FR  Doc.  99-12224  Filed  5-13-99;  8:45  am] 
BtLLMO  CODE  421 0-Sa-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclMt  No.  FR-4316-FA-05] 

Announcament  Of  Funding  Award- 
Fiscal  Year  1999  Laad-Basad  Paint 
Hazard  Control  National  Instituta  of 
Building  Scianeaa 

agency:  Office  of  the  Secretary— Office 
of  Lead  Hazard  Control.  HUD. 
ACTION:  Announcement  of  funding 
award. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  a  funding  decision 
made  by  the  Department  of  the  National 
Institute  of  Building  Sciences  (NIBS). 
This  announcement  contains  the  name 
and  address  of  the  awardee  and  the 
amount  of  the  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Levitt,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Ro9m  P3206.  Washington, 
DC  20410,  telephone  (202)  755-1785, 
ext.  156.  Hearing-  or  speech-impaired 
individuals  may  access  this  number  by 
calling  the  Federal  Information  Pslay 
Service  TTY  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  fiscal 
year  1999  appropriation  for  the 


Department  of  Housing  and  Urban 
Development  established  the  Healthy 
Homes  Initiative  and  requested  a  report 
on  the  Department's  plan  for  the 
initiative.  Public  Law  105-276  (the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1999)  provides  $10  million  for 
the  initiative  to,  as  described  in  the 
Appropriations  Committee's  report, 
"develop  and  implement  a  program  of 
research  and  demonstration  projects 
that  would  address  mtiltiple  housing- 
related  problems  affecting  die  health  of 
children"  of  which  at  least  $4  million  is 
to  be  "devoted  to  preventive  measures 
to  correct  moisttu«  and  mold  problems 
in  inner-city  housing  occupied  by 
families  widi  infants  in  communities 
where  toxic  mold  exposure  has  been 
linked  to  acute  pulmonary  hemorrhage 
an  infant  death."  The  Appropriations 
Committee  requested  that  HUD  submit  a 
plan  that  "inventories  the  problems  to 
be  addressed,  described  their 
intersections,  identifies  key  technical 
questions,  and  provides  a  spending  plan 
location  funds  among  technical  and 
policy  studies,  pilot  projects,  and 
emergency  remediation."  In  developing 
this  plan,  the  Committee  advised  HUD 
to  seek  expert  advice.  The  National 
Institute  of  Building  Sciences  was 
awarded  a  grant  to  organize,  facilitate, 
and  record  a  two  day  meeting  of 
recognized  experts  from  a  broad  range  of 
professions,  from  Federal,  State,  and 
local  government  agencies,  and  national 
and  local  practitioners  in  the  private 
sector.  NIBS  is  responsible  for  collecting 
and  collating  all  comments  from 
meeting  participants,  facilitating  the 
exchange  of  ideas  and  information  at  the 
meeting,  recording  the  meeting 
proceedings,  generating  a  written 
stmimary  of  the  meeting  along  with  all 
supporting  materials  (e.g.  scientific 
reports,  peer  reviewed  journal  articles), 
and  forwarding  all  materials  to  the 
OLHC.  In  addition,  NIBS  is  responsible 
for  the  distribution  of  the  final  HHI  Plan 
of  Action  to  all  meeting  participants. 

This  notice  announces  the  award  of 
$75,828  to  NIBS.  This  funding  will  be 
used  by  NIBS  to  accomplish  the  tasks 
described  above. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.900. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  the  name,  address,  and 
amount  of  the  award  as  follows: 
National  Institute  of  Building  Science. 
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1090  Vermont  Ave.,  NW,  Washington, 
DC  20005,  Amount  of  Grant:  $75,828.00. 

Dated:  May  5, 1999. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control. 
(FR  Doc.  99-12222  Filed  5-13-99;  8:45  am] 

BILLMO  COOE  4210-3^-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Oockat  No.  FR-4432-N-19] 

Federal  Property  Suitable  aa  Facilltiea 
To  Aaaiat  the  Homeleaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nferk  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1228;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable,  suitable/ to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 


property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  U.S.  Army  Center  for  Public 


Works,  Installation  Support  Center, 
Facilities  Management,  7701  Telegraph 
Road,  Alexandria,  VA  22315-3862; 
(703)  428-6318;  (These  are  not  toll-free 
numbers). 

Dated:  May  6. 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TnXE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  5/14/69 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  3660 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  21199920010 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3780 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3785 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920012 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  3788 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landbolding  Agency:  Army 
Property  Number:  21199920013 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  5106-5107 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Nimiber:  21199920014 
Status:  Unutilized 
Reasons:  Seciu«d  Area,  Extensive 

deterioration 
Bldg.  7863 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920015 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  7370 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
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Bldgs.  7375.  7376 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  7382 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  21199920018 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  7385-7387 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920019 ' 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
5  Bldgs. 

Redstone  Arsenal 
7388,  7527,  7528,  7530,  7531 
Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920020 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  7565-7566 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920021 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  7600,  7604.  7608 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920022 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive   . 

deterioration 
Bldgs.  7621-7624 
Redstoiie  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920023 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

4  Bldgs. 

Redstone  Arsenal 

7632,  7636,  7637,  7638 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Nimiber:  21199920024 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  7643,  7644,  7648 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landbolding  Agency:  Army 
Property  Number:  21199920025 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 


Bldg.  7668 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920026 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  7717 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  21199920027 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  7723,  7725 
. — Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  21199920028 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  8011,8020 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 
Landholding  Agency:  Army 
Property  Number:  21199920029 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Alaska 

Bldg.  1050 

Fort  Wain  Wright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 

6505 
Landholding  Agency:  Army 
Property  Number:  21199920001 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2060 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  21199920002 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Bldg.  2063 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  21199920003 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  3007 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  21199920004 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  3C32 

Fort  Wainwright 

Ft.  WainwTight  Co:  North  Star  AK  99703- 

Landholding  Agency:  Army 

Property  Number:  21199920005 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  3200 


Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 

Landholding  Agency:  Army 

Property  Number:  21199920006 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 
Bldg.  3201 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  21199920007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 

Bldg.  3203 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703- 
Landholding  Agency:  Army 
Property  Number:  21199920008 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration 

Bldg.  3204 
Fort  Wainwright 

Ft.  Wainwright  Co:  North  Star  AK  99703-. 
I..andholding  Agency:  Army 
Prpperty  Number:  21199920009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Extensive  deterioration 

Arizona 

Bldg.  2002 

Yuma  Proving  Ground 
Yuma  Co:  AZ  85365- 
Landholding  Agency:  Army 
Property  Number:  21199920030 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
Bldg.  2103 

Yuma  Proving  Ground 
Yuma  Co:  AZ  85365- 
Landholding  Agency:  Army 
Property  Number:  21199920031 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  3500 

Yuma  Proving  Ground 

Yuma  Co:  AZ  85365- 

Landholding  Agency:  Army 

Property  Number:  21199920032 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

California 

Bldg.  576 
Sierra  Army  Depot 
Heriong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number:  21199920033 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  578 
Sierra  Army  Depot 
Heriong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number:  21199920034 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material.  Sec»ired  Area 

Bldg.  597 

Sierra  Army  Depot 
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Herlong  Co:  Lassen  CA  96113- 

Laiidholding  Agency:  Army 

Property  Number:  21199920035 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  598 
Sierra  Army  Depot 
Herlong  Co:  Lassen  CA  96113- 
Landholding  Agency:  Army 
Property  Number:  21199920036 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
4  Bldgs. 
Fort  Irwin 
813.415,543,445 

Ft.  Irwin  Co:  San  Bernardino  CA  92310- 
Landholding  Agency:  Army 
Property  Number:  21199920037 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

17  Bldgs. 

Fort  Irwin 

Ft.  Irwin  Co:  San  Bernardino  CA  92310- 

Location:  419,  434,  456,  458,  460,  514,  530, 

412,  512,  524,  616.  532,  534.  535,  540,  543, 

551 
Landholding  Agency:  Army 
Property  Number:  21199920038 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 

deterioration 

Georgia 

Bldg.  33604 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21199920039 

Status:  Unutilized 

Reason:  Extensive  deterioration 

4  Bldgs. 

Fort  McPherson 

343,  344.  345,  349 

Ft.  McPherson  Co:  Fulton  GA  30330- 

Landholding  Agency:  Army 

Property  Number:  21199920040 

Status:  Unutilized 

Reason:  Secured  Area 

6  Bldgs. 

Fort  McPherson 

352,  353.  355-359 

Ft.  McPherson  Co:  Fulton  GA  30330- 

Landholding  Agency:  Army 

Property  Number:  21199920041 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  454.  456,  457 

Fort  McPherson 

Ft.  McPherson  Co:  Fulton  GA  30330- 

Landholding  Agency:  Army 

Property  Number:  21199920042 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  500 

Fort  McPherson 

Ft.  McPherson  Co:  Fulton  GA  30330- 

Landholding  Agency:  Army 

Property  Number:  21199920043 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  701-702 

Fort  Gillem 


Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920044 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  704-705 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920045 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  707-710 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920046 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  712-713 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920047 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  807 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920048 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  816 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920049 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  841 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  21199920050 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  935 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30298- 
Landholding  Agency:  Army 
Property  Number:  211 9992005 1 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Hawaii 

Bldg.  T-6015 
Schofleld  Barracks 
Wahiawa  Co:  ^D  96786- 
Landholding  Agency:  Army 
Property  Number:  21199920052 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T-6019 
Schofleld  Barracks 
Wahiawa  Co:  HI  96786- 
Landholding  Agency:  Army 


Property  Number:  21199920053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Illinois 

Bldg.  HP  120 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  122 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  2119920055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  143 

Sheridan  Army  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  144 

Sheridan  Army  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  145 

Sheridan  Reserve  Complex 

Sheridan  Co.  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  146 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  382 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  383 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920061 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  HP  415 

Sheridan  Reserve  Complex 

Sheridan  Co:  IL  60037- 

Landholding  Agency:  Army 

Property  Number:  21199920062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Indiana 

Bldg.  121C 

Newport  Chemical  Depot 
Newport  Co:  Vermillion  IN  47966- 
LancUiolding  Agency:  Army 
Property  Number:  21199920063 
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Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Kansas 

Bldg.  T-994 

Fort  Leavenworth 

Leavenworth  Co:  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  21199920064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Kentucky 

Bldg.  05711 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21199920065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00769 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21199920066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Louisiana 

Bldgs.  307-311 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920067 

Status:  Unutilized 

Reason:  Floodway 

Bldgs.  909-910 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920068 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  1021 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  7145*- 

Landholding  Agency:  Army 

Property  Number:  21199920069 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  1516 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920070 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  2509 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920071 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  7121 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920072 

Status:  Unutilized 

Reason:  Floodway 

Bldgs.  7182-7185 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  7145»- 


Landholding  Agency:  Army 

Propierty  Number:  21199920073 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  7211 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920074 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  7601 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920075 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  7838 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920076 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  8027 

Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920077 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  8071 

Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920078 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  8082 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199920079 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  8544 

Fort  Polk 

Ft.  Polk  Co:  VemoH  Parish  LA  71459- 

Landholding  Agenfcy:  Army 

Property  Number:  21199920080 

Status:  Unutilized 

Reason:  Floodway 

Maryland 

Bldg.  01088 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005- 

Landholding  Agency:  Army 

Property  Number:  21199920081 

Status:  Unutilized 

Reason:  Secured  Area 

Missouri 

Bldg.  3A 

Lake  City  Army  Animunition  Plant 
Independence  Co:  Jackson  MO  64050- 
Landholding  Agency:  Army 
Property  Number:  21199920082 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Seciu-ed  Area 

New  York 

Bldg.  T-2222 


Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21199920083 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Oregon 

8  Bldgs. 

Umatilla  Chemical  Depot 

Hermiston  Co:  OR  97838- 

Location:  101-103, 108, 114. 119. 120. 121. 

124-126 
Landholding  Agency:  Army 
Property  Number:  21199920084 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  105 

Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Number  21199920085 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  106-107 
Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Number:  21199920086 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  109-113 
Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Nvunber:  21199920087 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  117-118 
Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Number:  21199920088 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  129 

Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Number:  21199920089 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  130-131 
Umatilla  Chemical  Depot 
Hermiston  Co:  OR  97838- 
Landholding  Agency:  Army 
Property  Number:  21199920090 
Status:  Unutilized 
Reason:  Seciired  Area 

Utah 

Bldgs.  111.  145. 156. 157 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022-   - 
Landholding  Agency:  Army 
Property  Number:  21199920091 
Status:  Unutilized 
Reasons:  Secured  Area.  Extensive 
deterioration 

Bldgs.  140. 165 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920092 
Status:  Unutilized 
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Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  248 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920093 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  306 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920094 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  71,  313 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920095 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  3312,  3314 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920096 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
11  Bldg. 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Location:  3019,  3022,  3028,  3119,  3120,  3218, 

3222,  3228,  3316,  3318,  3328 
Landholding  Agency:  Army 
Property  Number:  21199920097 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  4217 

Dugway  Proving  Groiuid 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920098 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldgs.  5360-5392 
Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920099 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  5714 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920100 
Status:  Unutilized 
Reasons:  Secured  Area 
Bldg.  5716 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  21199920101 
Status:  Unutilized 
Reasons:  Secured  Area 

Virginia 
Bldg.  96 


Fort  Belvoir 

Ft.  Belvoir:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920102 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

Bldg.  98 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920103 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  354 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920104 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  378 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920105 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  394 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920106 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1475 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920107 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1481 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  2206O- 

Landholding  Agency:  Army 

Property  Number:  21199920108 

Status;^  Unutilized 

Reason:  Extensive  deterioration 

Bid.  1485 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920109 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1486-1487 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920110 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  7373 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920111 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  7386 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060- 

Landholding  Agency:  Army 

Property  Number:  21199920112 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  TT0128,  T00937,  TT1504 

Fort  A.P.  Hill 

Bowling  Green  Co:  CaroHne  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  21199920113 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  TT0227 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  21199920114 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  TT1232,  TT1233,  TT1234 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  21199920115 

Status:  Unutilized 

Reason:  Extensive  deterioration 

5  Bldgs. 

Fort  A.P.  Hill 

TT0121,  TT0122,  TT0512.  TT1227,  TT0136 

Bowling  Green  Co:  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number:' 21199920116 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-1117 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number:  21199920117 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-6235C 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801-    • 

Landholding  Agency:  Army 

Property  Number:  21199920118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Washington 

Bldg.  575  . 

Fort  Lawton 

Seattle  Co:  King  WA  98199- 

Landholding  Agency:  Army 

Property  Number:  21199920119 

Status:  Unutilized 

Reason:  Secured  Area 

Wisconsin 

Bldg.  353 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI 54656- 

Landholding  Agency:  Army 

Property  Number:  21199920120 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6041 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  21199920121 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6043 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  21199920122 
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Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  8118L.  8131L,  8134L 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Anny 

Property  Number:  21199920123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

(FR  Doc.  99-11973  Filed  5-13-99;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  A^irs, 

Interior. 

ACTION:  Notice  of  amendment  to    . 

approved  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  Second 
Amendment  to  the  Tribal/State  Compact 
for  Class  III  Gaming  between  the 
Quileute  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
March  4, 1999. 

DATES:  This  action  is  effective  May  14, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  May  5, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  99-12226  Filed  5-13-99;  8:45  am] 

BtLUNG  CODE  431(M»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  A^irs. 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 


Register,  notice  of  approved  Tribal-State 
Compacts  for  the  piupose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  First 
Amendment  to  the  Tribal/State  Compact 
for  Class  III  Gaming  between  the 
Quinault  Indian  Nation  and  the  State  of 
Washington,  which  was  executed  on 
March  5, 1999. 

DATES:  This  action  is  effective  May  14, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  May  5, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

{FR  Doc.  99-12227  Filed  5-13-99;  8:45  am] 

BILLING  CODE  4310-(I2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  A^irs, 
Interior. 

ACTION:  Notice  of  amendment  to 
approved  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  First 
Amendment  to  the  Tribal/State  Compact 
for  Class  III  Gaming  between  the 
Skokomish  Indian  Tribe  and  the  State  of 
Washington,  which  was  executed  on 
March  17, 1999. 

DATES:  This  action  is  effective  May  14, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  May  5, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  99-12228  Filed  5-13-99;  8:45  am] 
saxma  CODE  4310-02-p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ID-«33-1 330-01;  IDM>30-9&-035) 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  Caribou  National 
Forest  Phosphate  Leasing  Proposal 
(FEIS  98-0087;  Idaho),  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Correction. 

SUMMARY:  This  notice  corrects  the  total 
acreage  and  legal  description  of  the 
phosphate  tracts  proposed  for 
competitive  leasing  in  the  Dairy 
Syncline  and  Maiming  Creek  Tracts 
pubhshed  in  64  FR  72,  April  15, 1999 
on  pages  18630-18631.  The  notice 
stated  that  "If  an  appeal  is  taken  the 
notice  of  appeal  must  be  filed  *  *  *  on 
or  before  30  days  from  the  publication 
of  the  Record  of  Decision  in  the  Federal 
Register."  This  is  corrected  to  "*  *  * 
on  or  before  30  days  from  the 
pubhcation  of  the  availability  of  the 
Record  of  Decision  in  the  Federal 
Register."  The  total  acreage  figure  for 
the  Dairy  Syncline  Tract  of  2,342.27 
acres  is  corrected  to  2,302.27  acres.  The 
legal  description  in  T.  9  S.,  R.  45  E., 
Section  13  for  the  Manning  Creek  Tract 
is  corrected  as  follows:  Sec.  13:  SEl/ 
4SW1/4,  S1/2SE1/4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Oberlindacher,  BLM,  Idaho  State 
Office,  1387  S.  Viimell  Way,  Boise, 
Idaho  83709,  (208)  373-3884. 

Dated:  May  4, 1999. 
WUliam  H.  Lee, 

Acting  Branch  Chief  Lands  and  Minerals. 
[FR  Doc.  99-12258  Filed  5-13-99;  8:45  am] 
BILUNQ  CODE  431 0-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-1310-00] 

South  Baggs  Area  Natural  Gas 
Development  Project 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Draft 

Environmental  Impact  Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  annoimces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  South 
Baggs  Area  Natural  Gas  Project.  The 
DEIS  analyzes  the  environmental 
consequences  of  Merit  Energy 
Company's  proposal  to  drill  up  to  fifty 
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(50)  additional  natural  gas  wells  in  the 
project  area  over  the  next  10  years.  The 
project  area  encompasses  approximately 
12,352  acres  of  Federal,  State,  and 
private  lands  located  approximately  3 
miles  west  of  the  town  of  Baggs  in 
Carbon  Coxmty,  Wyoming,  within  the 
administrative  jurisdiction  of  the  6LM 
Rawlins  Field  Office.  Approximately  43 
oil  and  gas  wells  have  been  drilled 
within  the  project  area  to  date. 
DATES:  Written  comments  on  the  DEIS 
will  be  accepted  for  60  days  following 
the  date  that  the  Environmental 
Protection  Agency  (EPA)  publishes  their 
notice  of  availability  of  the  DEIS  in  the 
Federal  Register.  The  EPA  notice  is 
expected  to  be  published  May  14. 1999. 

BLM  has  scheduled  a  public  meeting 
for  June  22, 1999,  7  p.m.,  at  the  BLM 
Rawlins  Field  Office  conference  room, 
1300  North  Third  Street,  Rawlins, 
Wyoming,  to  obtain  public  comments 
on  the  proposed  project  and  the  DEIS. 
BLM  will  also  hold  an  open  house  from 
1:30  p.m.  to  4:00  p.m.  on  June  22, 1999, 
at  the  same  location  to  answer  any 
questions  interested  parties  may  have 
regarding  the  proposed  project. 
ADDRESSES:  Send  written  comments'to 
Larry  Jackson,  Team  Leader,  Rawlins 
Field  Office,  Bureau  of  Land 
Management,  1300  N.  Third  Street,  P.O. 
Box  2407,  Rawlins,  Wyoming  82301,  or 

e-mail  to  Larry Jackson@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Jackson,  phone  307-328-4231. 
SUPPLEMENTARY  INFORMATION:  The 
project  DEIS  analyzes  the  impacts  of 
drilling  from  40  (Alternative  A)  to  90 
(Alternative  B)  natural  gas  wells  along 
with  constructing  access  roads, 
pipelines,  and  other  ancillary  facilities 
(compressor  station,  water  disposal 
sites,  etc.)  on  10,067  acres  of  Federal 
land  and  2,285  acres  of  non-Federal 
lands.  The  exact  numbers  of  additional 
wells,  the  locations  of  those  wells,  and 
the  timing  for  drilling  them  are 
contingent  upon  drilling  success, 
production  technology,  and  economic 
considerations.  The  No  Action 
Alternative  analyzes  the  current  level  of 
drilling  and  development  (43  wells)  in 
the  South  Baggs  Project  area  and 
continuation  of  that  level  of  activity  into 
the  future.  The  Proposed  Action  would 
be  denied  under  the  No  Action 
Alternative. 

Based  upon  issues  and  concerns 
identified  during  the  scoping  process, 
this  DEIS  focuses  on  the  impacts  to  air 
quality,  biological  and  physical 
resources,  transportation,  socio- 
economics, and  ciunulative  effects.  The 
DEIS,  in  compliance  with  Section  7(c)  of 
the  Endangered  Species  Act,  as 
amended,  incorporates  the  Biological 


Assessment  for  the  purpose  of 
identifying  endangered  or  threatened 
species  which  may  be  affected  by  the 
proposed  action. 

Comments,  including  the  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
office  listed  above  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except  for 
Federal  holidays.  Your  comments  may 
be  published  as  part  of  the  EIS  process. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  street  address  from 
public  review  or  from  disclosure  imder 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
fit)m  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspections  in 
their  entirety. 

Dated:  May  7, 1999. 
Alan  L.  Kesterke, 

Associate  State  Director. 

[FR  Doc.  99-12210  Filed  5-13-99;  8:45  am] 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-070-1310-00] 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
ttie  Wyodak  Coalbed  Methane  Project 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Pursuant  to  the  National 
Enviroimiental  Policy  Act  (NEPA)  and 
implementing  regulations,  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  analyzing  the 
potential  impacts  and  cumulative  effects 
of  proposed  coalbed  methane  (CBM) 
development  on  Federal  lands  and 
minerals  for  areas  north  and  south  of  the 
city  of  Gillette,  Campbell  County, 
Wyoming.  BLM  anticipates  that  an 
additional  3,000  CBM  wells  may  be 
drilled  and  developed  by  numerous 
lessees  and  operators  on  Federal  and 
non-Federal  lands  north  and  south  of 
Gillette  by  the  year  2007  if  development 
success  continues.  This  Environmental 
Impact  Statement  (EIS)  will  also  serve  as 
a  planning  analysis  to  evaluate  the 
reasonably  foreseeable  development 


scenario  in  the  Buffalo  Resource 
Management  Plan  (RMP). 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  for  45  days  following 
the  date  that  the  Enviroiunental 
Protection  Agency  (EPA)  publishes  their 
notice  of  availability  of  the  DEIS  in  the 
Federal  Register.  We  expect  EPA  will 
publish  that  notice  on  May  14, 1999. 

ADDRESSES:  Send  written  comments  to 
Richard  Zander,  Bureau  of  Land 
Management,  Buffalo  Field  Office,  1425 
Fort  Street,  Buffalo,  WY  82834. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Zander,  phone  307-684-1161. 

SUPPLEMENTARY  INFORMATION: 
Information  from  five  prior 
environmental  analyses  of  coalbed 
methane  development  in  the  project 
area — four  Environmental  Assessments 
(EA)  (Pistol  Point,  Marquiss, 
Lighthouse,  and  North  Gillette)  and  one 
EIS  (Gillette  South) — was  used  to 
develop  the  proposed  action  and 
alternatives  in  this  DEIS.  When 
preparation  of  the  Gillette  South  CBM 
EIS  began  in  June  of  1996,  the  BLM  had 
developed  a  proposed  action  to  analyze 
a  total  of  640  CBM  wells.  That  proposed 
action  was  based  on  the  best  available 
information  BLM  had  from  industry  at 
that  time.  It  took  into  account  potential 
development  based  on  depth  to  coal  and 
what  industry  knew  at  that  time  about 
the  potential  to  produce  methane  from 
the  coal.  The  proposed  action  also 
included  the  prior  Marquiss  and 
Lighthouse  CBM  projects  to  address 
developmental  changes  which  had 
occiured  since  these  two  projects  had 
been  analyzed  in  EAs.  When  the  Gillette 
South  CBM  EIS  was  completed  in 
October  of  1997,  the  apparent  success  of 
the  coalbed  methane  play  was  drawing 
additional  operators  into  the  basin. 

BLM  held  a  meeting  with  CBM 
companies  on  November  19, 1997,  to 
discuss  the  implications  of  the  recently 
signed  Record  of  Decision  for  the 
Gillette  South  EIS.  This  meeting  covered 
the  mitigation  steps  that  would  be 
required  of  those  operators  developing 
Federal  minerals.  Specifically  covered 
were  monitoring  requirements,  use  of 
the  Water  Well  Agreement,  and  the 
formation  of  a  groimdwater  monitoring 
group  similar  to  the  coal  industry's 
Gillette  Area  Groimdwater  Monitoring 
Organization  (GAGMO)  Group.  CBM 
companies  indicated  that  an  additional 
2 ,600  to  3 ,000  CBM  wells  north  and 
south  of  Gillette  could  be  developed  by 
the  year  2007  if  development  success 
continues  as  it  has  been.  With  this 
information  and  the  results  of  a  public 
scoping  meeting  held  on  February  5, 
1998,  in  Gillette,  Wyoming,  BLM 
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decided  a  new  EIS  would  be  necessary 
to  address  this  additional  interest ' 

Project  issues  include:  loss  of 
hydraulic  head  of  groundwater 
associated  with  the  coal  seam;  lowering 
of  water  levels  and  increased  pumping 
costs;  effects  of  coalbed  methane 
development  on  air  quality;  possible 
hazardous  emissions  and  pollutants 
from  compressors;  erosion  and  weed 
'  infestations  from  disposal  of  produced 
water;  royalties  on  past  venting  of 
methane;  water  table  drawdown  and 
other  potential  hydrologic  impacts; 
cumulative  impacts  of  CBM 
development;  potential  impacts  to 
threatened  and  endangered  species, 
raptors,  and  fisheries;  and  potential 
impacts  to  ranching  and  agriculture. 
Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Bureau 
of  Land  Management,  Buffalo  Field 
Office,  1425  Fort  Street,  Buffalo. 
Wyoming,  during  regular  biisiness  hours 
(8:00  a.m.  to  4:30  p.m.),  Monday 
through  Friday,  except  holidays,  and 
may  be  published  as  part  of  the  final 
EIS.  Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  May  7, 1999. 
Alan  L.  Kesterke, 
Associate  State  Director. 
[FR  Doc.  99-12211  Filed  5-13-99;  8:45  ami 
BMJJNG  CODE  431&-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C(M>1(Mr7-1020-00-241A] 

Northwest  Colorado  Reeource 
Advleory  Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Tuesday  Jime 
15, 1999,  at  the  Bureau  of  Land 
Management  Office  in  Grand  Junction, 
Colorado. 


DATES:  Tuesday,  June  15, 1999. 
ADDRESSES:  For  further  information, 
contact  David  Atkins,  Bureau  of  Land 
Management  (BLM),  Northwest  Center, 
2815  H  Road,  Grand  Jimction,  Colorado 
81506;  Telephone  (970)  244-3074. 
SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Coimcil 
will  meet  on  June  15, 1999,  at  the 
Bureau  of  Land  Management  Office, 
2815  H  Road,  Grand  Jimction,  Colorado. 
The  meeting  will  start  at  9  a.m.  and 
include  discussions  of  the  proposed 
statewide  recreation  guidelines.  Service 
First,  participation  of  the  U.S.  Forest 
Service  in  the  Northwest  Resource 
Advisory  Coimcil,  grazing  permit 
renewals,  fire  planning,  and  wilderness 
review. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-pwson  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  coimcil 
meetings  are  maintained  at  the  Bureau 
of  Land  Management  Office  in  Grand 
Junction.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Dated:  May  10, 1999. 
Mark  T.  Morse, 

Center  Manager,  Northwest  Center, 

Department  of  the  Interior. 

(FR  Doc.  99-12209  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[AZ-952-(»-1420-00] 

Arizona;  Notice  Of  niing  Of  Plats  Of 
Survey 

1.  The  plats  of  survey  of  the  following 
described  land  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona  on  the  dates  indicated: 

A  plat,  in  two  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
PrLicipal  Meridian  (west  boundary),  a 
portion  of  the  Third  Standard  Parallel 
North,  (north  boundary),  a  portion  of 
Mineral  Surveys  No.  1769  and  3768  and 
a  portion  of  Homestead  Entry  Survey 
No.  340,  the  subdivision  of  Section  6 
and  a  metes-and-bounds  survey  in 
Section  6,  Township  12  North,  Range  1 
East  of  the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  February  23, 
1999  and  was  officially  filed  March  4, 
1999. 


This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service,  Prescott 
National  Forest. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
Section  4,  and  the  metes-and-bounds 
survey  in  Section  4,  Township  39  North, 
Range  7  East  of  the  Gila  and  Salt  River 
Meridian,  Arizona  was  accepted 
October  1, 1998  and  was  officially  filed 
October  8, 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  Strip  Field  Office. 

A  plat  representing  the  siuvey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary),  the  east  boimdary,  and  a 
portion  of  the  subdivisional  lines. 
Township  37  North,  Range  19  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  October  5, 1998, 
and  was  officially  filed  October  16, 
1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representingthe  survey  of  the 
west  and  north  boundaries,  and  a 
portion  of  the  subdivisional  lines. 
Township  38  North,  Range  19  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  April  8, 1999, 
and  was  officially  filed  April  22, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  IncUan  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boimdary),  the  east  and  north 
boundaries  and  a  portion  of  the 
subdivisional  lines,  Township  37  North, 
Range  20  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
October  5, 1998,  and  was  officially  filed 
October  16. 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Inthan  Afhirs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Fifth  Guide  Meridian  East,  (east 
boimdary),  the  west  and  north 
boundaries,  and  the  subdivisional  lines. 
Township  38  North,  Range  20  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  April  8, 1999, 
and  was  officially  filed  April  22, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affoirs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary).  Township  37  North,  Range 
21  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  April 
5, 1999,  and  was  officially  filed  April 
15. 1999. 
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This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boimdary),  Township  37  North,  Range 

22  East,  Gila  and  Salt  River  Meridian, 
Arizona  was  accepted  April  5, 1999,  and 
was  officially  filed  April  15, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary).  Township  37  North,  Range 

23  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona  was  accepted  April  5, 
1999,  and  was  officially  filed  April  15, 
1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  IncUan  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  survey  of  the 
Ninth  Standard  Parallel  North,  (south 
boundary).  Township  37  North,  Range 

24  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  April 
5, 1999,  and  was  officially  filed  April 
15, 1999. 

This  plat  was  prepared  at  the  request 
of  the  B\ireau  of  Indian  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  retracement  of 
a  portion  of  the  Arizona-Nevada  State 
Boundary,  (west  boundary),  the 
dependent  resiu^^ey  of  a  portion  of  the 
north  boimdary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  Sections  3,  4,  and  5,  Township  39 
North,  Range  16  West,  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  was 
accepted  February  22, 1999,  and  was 
officially  filed  March  4, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  Strip  Field  Office. 

A  plat  representing  the  dependent 
resxuvey  of  a  portion  of  the  subdivision 
of  Section  20  and  a  mete-and-bounds 
survey  in  Section  20,  Township  20 
North,  Range  22  West,  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  was 
accepted  March  30, 1999,  and  was 
officially  filed  April  9, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Lake  Havasu  Field  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  Section  5  in  Township  3  South. 
Range  11  East,  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
February  23. 1999,  and  was  officially 
file  March  4, 1999. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Tucson  Field  Office. 


A  plat,  in  seven  sheets,  representing 
the  survey  of  the  legal  descriptive 
boundary  of  the  Dos  Cabezas  Moimtains 
Wilderness  Area  in  Townships  13  and 
14  South,  Ranges  27  and  28  East,  of  the 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  November  3, 1999,  and 
was  officially  file  November  13, 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  representing  the  dependent 
resiurvey  of  a  portion  of  tKe  south 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  metes-and-bo\mds  survey 
of  the  Dos  Cabezas  Mountains 
Wilderness  Area  boundary  in  Township 

13  South,  Range  27  East,  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  was 
accepted  October  26, 1998,  and  was 
officially  filed  November  6, 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat,  in  four  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  tibe 
subdivisional  lines,  Mineral  Survey  No. 
1072,  and  a  portion  of  Mineral  Survey 
No.  3931,  and  the  metes-and-bounds 
survey  of  the  Dos  Cabezas  Mountains 
Wilderness  Area  boundary  in  Township 

14  South,  Range  27  East,  of  the  Gila  and 
Salt  River  Meridian,  Arizona,  was 
accepted  October  26, 1998,  and 
officially  filed  November  6, 1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boimdary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
Section  30  and  31,  and  the  metes-and- 
bounds  survey  of  the  Dos  Cabezas 
Mountains  Wilderness  Area  boundary, 
in  Township  13  South,  Range  28  East, 
of  the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  October  26,  1998, 
and  was  officially  filed  November  6, 
1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

A  plat,  in  five  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
west  boundary,  a  portion  of  the  north 
boundary,  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
Sections  8  and  9  and  the  metes-and- 
bounds  survey  of  the  Dos  Cabezas 
Mountains  Wilderness  Area  boundary 
in  Township  14  South,  Range  28  East, 
of  the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  October  21, 1998, 
and  was  officially  filed  October  30, 
1998. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 


A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
subdivision  of  Sections  3  and  10,  the 
subdivision  of  Section  3  and  a  metes- 
and-bounds  survey  in  Section  10, 
Township  15  South,  Range  28  East,  of 
the  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  March  30, 1999, 
and  was  officially  filed  April  4, 1999. 

This  plat  was  prepared  at  the  request 
of  the  National  Park  Service. 

2.  These  plats  will  inunediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquires  in  relation  to  these 
lands  should  be  sent  to  the  Arizont^ 
State  Office,  Bureau  of  Land 
Management,  222  N.  Central  Avenue, 
P.O.  Box  1552.  Phoenix,  Arizona  85001- 
1552. 

Kenny  D.  Ravnikar, 

Chief  Cadastral  Surveyor  of  Arizona. 

[PR  Doc.  99-12180  Filed  5-13-99;  8:45  am) 

BILUNQ  COOC  431»-32-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Managamant 
[NM-050-1150-00;  NMNM  95118] 

Notica  Of  Propoaad  Wtttidrawal  and 
Opportunity  for  Public  Maating;  Naw 
Mexico 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
116.12  acres  of  public  land  for 
protection  of  the  Federally  listed  Zuni 
(Rhizome)  Erigeron  rhizomatus  plant. 
The  area  is.  known  as  the  Sawtooth  Area 
of  Critical  Environmental  Concern 
(ACEC)  and  is  located  in  Catron  County, 
New  Mexico.  The  Endangered  Species 
Act  mandates  Federal  agencies  to  utilize 
their  authority  to  further  the  purposes  of 
.the  Act  by  carrying  out  conservation 
programs  for  the  benefit  of  such 
threatened  plants.  This  notice  closes  the 
public  lands  for  up  to  2  years  from 
location  and  entry  under  the  United 
States  mining  laws.  The  public  lands 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  meeting  requests 
should  be  received  on  or  before  August 
12, 1999. 

ADDRESSES:  Comments  and  meeting 
request  should  be  sent  to  the  Socorro 
Field  Manager,  198  Neel  Avenue, 
Socorro,  New  Mexico  87801. 
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FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Bell,  BLM,  SocoiTO  Field  Office,  198 
Neel  Avenue,  Socorro,  New  Mexico 
87801,  or  telephone  (505)  835-0412. 
SUPPLEMENTARY  INFORMATION:  On  April 
22, 1999,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  1N..R.11W., 
Sec.  6,  lot  7,  SEV4SWV4  and  SWV«SEV4. 

The  area  described  contains  116.12  acres  in 
Catron  County. 

The  purpose  of  the  proposed 
withdrawal  is  for  protection  of  a 
Federally  listed  tlueatened  plant.  Until 
an  application  is  filed,  no  further  action 
will  be  taken  on  this  proposal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
BLM  Socorro  Field  Manager. 

Notice  is  hweby  given  mat  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  BLM  Socorro 
Field  ManagOT  within  90  days  frttm  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  public  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Upon  approval  of  the  authorized 
officer,  temporary  uses  may  be 
permitted  during  this  segregative 
period.  These  uses  are  limited  to  grazing 
and  other  discretionary  land  use 
authorizations  not  precluded  by  the 
Socorro  Resource  Management  Plan. 

Dated:  May  7, 1999. 
Thomas  E.  Gow, 

Assistant  Field  Manager. 

[FR  Doc.  99-12184  Filed  5-13-99;  8:45  am) 

BIUJNQ  CODE  4310-MW-P 


DEPARTMENT  OF  THE  INTEmOR 

Minerals  Management  Service 

Notice  and  Agenda  for  Meeting  of  ttie 
Royalty  Policy  Committee  of  ttie 
Minerals  Management  Advisory  Board 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  has 
established  a  Royalty  Policy  Committee 
(Committee),  on  the  Minerals 
Management  Advisory  Board,  to  provide 
advice  on  the  Department's  m&najgement 
of  Federal  and  Indian  minerals  leases, 
revenues,  and  other  minerals  related 
policies.  Committee  membership 
includes  representatives  frt)m  States, 
Indian  Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
Departments.  At  this  ninth  meeting,  the 
Minerals  Management  Service  (MMS) 
will  be  prepared  to  discuss  Electronic 
Freedom  of  Information  Act 
implementation,  Deepwater 
Transportation  Allowances,  MMS's 
Strategic  Plan  for  2001-2005, 
Reengineering — Overview  and 
Operational  Models,  the  new  Appeals 
Rule,  the  Royalty-in-Kind  Pilot,  and  Net 
Receipts  Sharing.  The  Committee  will 
also  consider  reports  by  the  Phosphate, 
Trona  and  Leasable  Solid  Minerals;  and 
the  Coal  Subcommittees. 
DATES:  The  meeting  will  be  held  on: 
Wednesday,  June  16, 1999,  8:30  a.m.  to 
5  p.m.  Mountain  Standard  time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Denver  West,  360  Union 
Boulevard,  Lakewood,  Colorado  80228, 
telephone  number  (303)  987-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  L.  Fields,  Chief,  Program  Services 
Office,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165.  MS  3062.  Denver,  CO  80225- 
0165,  telephone  niunber  (303)  231- 
3102.  fax  number  (303)  231-3781. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  futiire  meetings 
will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 
the  public  without  advanced 
registration.  Public  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  may  make  statements 
diiring  the  meetings,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  Committee  for  its 
consideration.  Written  statements 
should  be  submitted  to  Mr.  Gary  L. 
Fields,  at  the  address  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Minutes  of  Committee  meetings  will  be 


available  10  days  following  each 
meeting  for  public  inspection  and 
copying  at  MMS's  Royalty  Management 
Program,  Building  No.  85,  Denver 
Federal  Center,  Denver,  Colorado. 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463.  5  U.S.C. 
Appendix  1,  and  Office  of  Management 
and  Budget  Circular  No.  A-63.  revised. 

Dated:  May  10, 1999. 

R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  99-12199  Filed  5-13-99:  8:45  am] 

BtUMQ  COOC  4310-MV^ 


DEPARTMENT  OF  UkBOR 

Office  of  the  Secretary 

Preeidentiai  Tasic  Force  on 
Employment  of  Aduita  WUh 
Diaablimee;  Notice  of  Town  Hall 
Meeting 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  Town  Hall-meeting. 

SUMMARY:  Pursuant  to  Executive  Order 
No.  13078,  authorizing  the  Presidential 
Task  Force  on  Employment  of  Adults 
with  Disabilities  (PTFEAD).  notice  is 
given  of  the  first  Town  Hall  Meeting. 
The  piupose  of  the  Task  Force  is  to 
create  a  "coordinated  and  aggressive 
national  policy  to  bring  adults  with 
disabilities  into  gainful  employment  at 
a  rate  that  is  as  close  as  possible  to  that 
of  the  general  adult  population. ' '  The 
purpose  of  this  Town  Hall  Meeting  is  to 
invite  the  public  to  participate  and 
discuss  their  thoughts,  concerns,  and 
experiences  with  "Task  Force  members. 
The  topics  to  be  addressed  at  this  Town 
Hall  Meeting  are  Expanding 
Employment  Opportunities  for  Youth 
with  Disabilities,  and  Expanding 
Entrepreneurial  Opportimities  for  Self - 
Emplojonent  of  Adults  with  Disabilities. 
DATES:  The  PTFEAD  Town  Hall  Meeting 
will  be  held  on  Thursday,  June  3, 1999, 
from  9:00  a.m.  to  approximately  4:00 
p.m.  Registration  is  from  9:00  a.m.  to 
10:00  a.m.  The  date,  location,  and  time 
for  subsequent  Town  Hall  Meetings  will 
be  announced  in  advance  in  the  Federal 
Register. 

ADDRESSES:  The  Westin  Bonaventiu« 
Hotel  and  Suites,  404  South  Figueroa 
Street.  Los  Angeles.  California.  All 
interested  parties  are  invited  to  attend 
this  Town  Hall  Meeting.  Seating  may  be 
limited  and  will  be  available  on  a  first- 
come,  first-serve  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Heather  Hammer,  Senior  Associate, 


26440 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Notices 


Technical  Assistance  and  Training 
Corporation,  2409  18th  Street  NW, 
Washington,  DC  20009  (telephone  (202) 
408-8282  ext.  227;  TTY  (202)  408-8033; 
fax  (202)  408-8308;  E-mail: 
hainmerh@tatc.com).  These  are  not  toll- 
free  numbers. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  No.  13078,  the 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities  (PTFEAD), 
notice  is  given  of  the  first  Town  Hall 
Meeting. 

The  purpose  of  the  PTFEAD  is  to 
develop  a  "coordinated  and  aggressive 
national  policy  to  bring  adults  with 
disabilities  into  gainful  employment  at 
a  rate  that  is  as  close  as  possible  to  that 
of  the  general  adult  population." 
Although  more  students  with 
disabilities  are  graduating  from  high 
schools  and  colleges,  compared  to 
students  without  disabilities,  those  with 
disabilities  drop  out  of  school  at  higher 
rates  and  they  enroll  in  post-secondary 
education  at  lower  rates.  Moreover, 
youth  with  severe  disabilities  from 
diverse  lingmstic  and  cultiual 
backgrounds  are  at  an  even  greater  risk 
of  dropping  out  of  school  and  facing 
unemployment.  Some  of  the  key  issues 
to  be  addressed  at  the  Town  Hall 
Meeting  include  the  accessibility  of 
youths  with  disabilities  to  employment 
services  and  support,  higher  education 
and  vocational  training,  and  career 
planning,  as  well  as  the  impact  of 
employer  attitudes,  and  discrimination. 
The  PTFEAD  will  pay  special  attention 
to  the  added  barriers  that  make  full 
participation  in  school  and  the 
workforce  problematic  for  minority 
youth  with  disabilities. 

With  respect  to  the  expansion  of 
entrepreneurial  opportimities  for  the 
self  employment  of  adults  with 
disabilities,  the  Tovtrn  Hall  Meeting  will 
address:  (1)  The  need  to  expand  the 
opportimities  available  for  those  who 
already  have  businesses  and  need 
contracts,  coimseling,  and  technical 
assistance  regarding  procurement  and 
opportimities,  and  (2)  the  need  to 
expand  opportunities  for  those  who 
want  to  become  self  employed  or  small 
business  owners. 

The  membership  of  the  PTFEAD  was 
appointed  by  President  Clinton,  and 
includes  the:  Secretary  of  Labor,  Chair 
of  the  PTFEAD;  Chair  of  the  President's 
Committee  on  Employment  of  People 
with  Disabilities,  Vice  Chair  of  the 
PTFEAD;  Secretary  of  Education; 
Secretary  of  Veterans  Affairs;  Secretary 
of  Health  and  Human  Services; 
Commissioner  of  Social  Security; 
Secretary  of  the  Treasury;  Secretary  of 
Commerce;  Secretary  of  Transportation; 


Director  of  the  Office  of  Personnel 
Management;  Administrator  of  the 
Small  Business  Administration;  Chair  of 
the  Equal  Employment  Opportunity 
Commission;  Chairperson  of  the 
National  Council  on  Disability; 
Commissioner  of  the  Federal 
Communications  Commission;  and  such 
other  senior  executive  branch  officials 
as  may  be  determined  by  the  Chair  of 
the  PTFEAD. 

Agenda 

The  Town  Hall  Meeting  will  focus  on 
two  topics:  (1)  expanding  employment 
opportunities  for  youth  with 
disabilities,  and  (2)  expanding 
entrepreneurial  opportunities  for  the 
self  emplojrment  of  adults  with 
disabilities. 

Public  ParticipatioD 

Members  of  the  pubic  wishing  to 
present  oral  statements  to  the  PTFEAD 
should  forward  their  requests  to  Ms. 
Heather  Hammer,  Senior  Associate, 
Technical  Training  and  Assistance 
Corporation  as  soon  as  possible  and  at 
least  four  days  before  the  meeting. 
Requests  should  be  made  by  telephone, 
fax  machine,  or  mail,  as  shown  above. 
Time  permitting,  the  members  of  the 
PTFEAD  will  attempt  to  accommodate 
all  such  requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the  - 
requests  are  received.  Members  of  the 
public  must  Umit  oral  statements  to  five 
minutes,  but  extended  written 
statements  may  be  submitted  for  the 
record.  Members  of  the  public  may  also 
submit  written  statements  for 
distribution  to  the  PTFEAD  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  Ms.  Heather  Hammer,  as  shown 
above,  by  mail  or  fax  at  least  five 
business  days  before  the  meeting. 

Minutes  of  all  Town  Hall  Meetings 
and  summaries  of  other  dociunents  wiU 
be  available  to  the  public  on  the 
PTFEAD  web  site  www.doI.gov.  Any 
written  comments  on  the  minutes 
should  be  directed  to  Ms.  Heather 
Hammer,  as  shown  above. 

Reasonable  accommodations  will  be 
available.  Persons  needing  any  special 
assistance  such  as  sign  language 
interpretation  or  other  special 
accommodation,  are  invited  to  contact 
Ms.  Heather  Hammer,  as  shown  above. 


Signed  at  Washington,  DC,  this  10th  day  of 
May,  1999. 

Rebecca  L.  Ogle, 

Executive  Director,  Presidential  Task  Force 
on  Employment  of  Adults  with  Disabilities. 
[FR  Doc.  99-12218  Filed  5-13-99;  8:45  am] 

MLUNG  COOE  4S10-23-M 

DEPARTMENT  OP  LABOR 

EmpioynMnt  and  Training 
Adminiatration 

Wetfara-to-Work  Canaua  2000 
Emptoymant  Profact 

agency:  Employment  and  Training 
Administration  (ETA),  DOL. 

ACnON:  Notice  of  availability  of  funds; 
solicitation  for  grant  applications. 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Emplo3maent  and  Training 
Adininistration  (ETA)  announces  a 
special  rotmd  of  competition  under  the 
Welfare-to-Work  (WtW)  grant  program 
to  feicilitate  the  employment  of  WtW 
program  participants  as  Census  2000 
enumerators  in  local  areas  across  the 
country.  The  Department  of  Labor,  in 
partnership  with  the  Department  of 
Commerce,  seeks  a  single  private 
organization  with  a  nationwide  network 
of  community-based  local  providers  or 
affiliates  to  serve  as  an  intermediary, 
between  local  Census  Bureau  offices 
across  the  country  and  the  WtW  local 
level  formula  and  competitive  grantees. 
The  WtW  program  assists  States  and 
local  communities  to  provide  the 
transitional  employment  assistance 
needed  to  move  hard-to-employ 
recipients  of  Temporary  Assistance  for 
Needy  Families  (TANF),  and  certain 
noncustodial  parents,  who  have 
experienced  or  have  characteristics 
associated  with  long-term  welfare 
dependence,  into  lasting  unsubsidized 
jobs.  This  announcement  describes  the 
special  conditions  imder  which 
applications  virill  be  received  for  the 
WtW  Census  2000  Employment  Project 
and  the  criteria  DOL/FTA  will  use  to 
select  which  application  it  will  fund. 
This  annoimcement  includes  all  of  die 
information  and  forms  needed  to  apply 
for  this  WtW  grant  opportimity. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  announcement 
is  Friday,  July  16. 1999.  For  the  funding 
cycle  covered  by  this  annoimcement, 
complete  applications  must  be  received 
at  the  address  below  no  later  than  2  p.m. 
EST  (Eastern  Standard  Time).  Except  as 
provided  below,  grant  applications 
received  after  this  date  and  time  will  not 
be  considered. 
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ADDRESSES:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Mr.  Willie  E. 
Harris.  SGA/DFA  99-013,  200 
Constitution  Avenue,  NW,  Room  S4203, 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Mr.  Willie 
E.  Harris,  Grant  Management  Specialist, 
Division  of  Federal  Assistance,  Fax: 
(202)  219-8739.  This  is  not  a  toll-free 
nimiber.  Questions  may  also  be  sent  via 
electronic  mail  to  "disgu- 
sga@dolet9.gov."  All  inquiries  sent  via 
fax  or  e-mail  should  include  the  SGA 
number  (DFA  99-013)  and  a  contact 
name  and  phone  number.  This 
announcement  is  also  being  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Welfare-to- 
Work  Home  Page  at  http:// 
wtw.doleta.gov.  Commonly  asked 
questions  and  answers  witii  regard  to 
the  WtW  competitive  grants  and  the 
WtW  program  in  general,  and  copies  of 
the  Interim  Final  Rule  governing  the 
Welfare-to-Work  program,  including 
activities  conducted  imder  the 
competitive  grants,  are  also  available  on 
the  WtW  Home  Page.  Award 
notification  will  be  also.published  on 
the  WtW  Home  Page. 
SUPPLEMENTARY  INFORMATK)N: 

I.  Authority 

Section  403(a)(5)(B)  of  Title  IV  of  the 
Social  Security  Act.  Regulations 
governing  the  WtW  program  are  at  20 
CFR  Part  645,  published  at  62  FR  61588 
(November  18, 1997). 

n.  Submission  of  Applications 

One  original  plus  two  copies  of  the 
application  must  be  submitted. 
Proposals  must  be  submitted  by  the 
applicant  only.  All  applications  must  be 
single-spaced,  and  on  single-sided, 
numbered  pages.  A  font  size  of  at  least 
12  pitch  is  required. 

Section  I  of  the  application  must 
include  the  following  required 
elements:  (A)  Project  Financial  Plan, 
including  the  SF— 424,  and  a  line-item 
budget  with  justification,  (B)  Executive 
Simmiary,  and  (C)  Evidence  of  State  and 
local  consultation.  Section  I  will  not 
coimt  against  the  application  page 
limits.  Failure  to  include  all  elements 
required  in  this  section  will  resiUt  in 
disqualification  of  the  application. 
Applications  will  not  be  reviewed  if  a 
list  of  all  appropriate  State  and  PIC/ 
political  subdivision  certifications 
received  and  held  by  the  applicant  (or 
evidence  of  efforts  to  consult,  as 
described  in  Section  IV  below)  is  not 
included.  No  additional  information  or 


materials  will  be  accepted  by  the 
Department  of  Labor  after  the  closing 
date,  unless  such  additional  material  is 
specifically  requested  by  the  Grant 
Officer. 

Section  II  of  the  application,  the 
project  narrative,  shall  not  exceed 
fifteen  (15)  pages  for  the  Government 
Requirement/Statement  of  Work  section, 
as  described  below  in  the  "Required 
Content  for  the  WtW  Census  2000 
Employment  Project,"  plus  up  to  an 
adcbtional  ten  (10)  pages  for 
attachments,  to  include  no  information 
that  is  critical  to  the  review  of  the 
proposal.  Letters  of  support  for  a 
proposal  should  NOT  be  submitted  and 
will  count  against  the  page  limits. 

Acceptable  Methods  of  Submission 

AppUcations  may  be  hand-delivered 
or  m^ed.  Hand-delivered  applications 
must  be  received  at  the  address 
identified  above  by  the  date  and  time 
specified.  Overnight  mail  deliveries  will 
be  treated  as  hand-deliveries.  Mailed 
applications  that  arrive  after  the  closing 
date  will  be  accepted  if  they  are  post- 
marked at  least  five  (5)  days  prior  to  the 
closing  date.  Applications  submitted  via 
overnight  mail  that  arrive  after  the 
closing  date  will  be  accepted  if  they  are 
post-mariced  at  least  two  (2)  days  prior 
to  the  closing  date.  Otherwise,  late 
applications  will  not  be  accepted. 
Telegraphed  and/or  fexed  appUcations 
will  not  be  accepted. 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram),  or  in  person  if  the 
representative's  identity  is  made  known, 
and  the  representative  signs  a  receipt  for 
the  application. 

OMB  Approval  of  Paperwork  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  luiless  such  collection 
displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this 
information  collection  is  1205-0402. 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
average  20  hours  for  the  preparation  of 
the  application  proposal,  including  the 
time  to  review  the  instructions,  search 
existing  data  resources,  gather  data 
needed,  and  complete  and  review  the 
information,  plus  up  to  an  additional  80 
hours  to  meet  the  consultation 
requirements.  Comments  concerning 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  U.S.  Department  of  Labor, 
Office  of  Job  Training  Programs,  Room 
N4459,  Washington,  DC  20210 
(Paperwork  Reduction  Project  1205- 


0402).  Comments  may  be  reflected  in 
the  development  of  future  soUcitations. 

Catalog  of  federal  Domestic  Assistance 
Number 

The  Welfare-to-Work  program  is  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  at  No.  17.253,  "Employment 
and  Training  Assistance — Welfare-to- 
Work  Grants  to  States  &  Local  Entities 
for  Hard-to-Employ  Welfare  Recipient 
Programs." 

m.  Program  Scope  and  Funding 

The  WtW  Census  2000  Employment 
Project  will  be  expected  to  achieve  the 
purpose  of  all  WtW  grants: 

To  provide  transitional  assistance 
which  moves  welfare  recipients  into 
unsubsidized  employment  providing 
good  career  potential  for  achieving 
economic  self-sufficiency. 

This  transitional  assistance  is  to  be 
provided  through  a  "work  first"  service 
strategy  in  which  recipients  are  engaged 
in  employment-based  activities.  Grant 
funds  may  be  used  to  provide  needed 
basic  and/or  vocational  skills  training  as 
a  post-employment  service  in 
conjunction  with  either  subsidized  or 
unsubsidized  emplojrment.  This 
flexibility,  established  in  the 
Regulations,  reflects  the  basic  "work 
first"  philosophy  of  the  WtW 
legislation,  and  recognizes  the  critical 
importance  of  continuous  skills 
acqmsition  and  lifelong  learning  to 
achieving  economic  self-sufficiency. 

The  primary  goals  specific  to  the  WtW 
Census  2000  Employment  Project  are  to 
ensure  that  (1)  WtW  participants,  who 
are  successfully  identified  and  recruited 
by  the  grantee,  are  part  of  a  viable  pool 
from  which  Census  recruiters  can  hire 
and  train  Census  2000  enimierators;  and 
(2)  WtW  Census  hires  receive  the 
intensive  commimity-based  support 
they  need  to  remain  in  the  workforce 
after  their  Census  2000  jobs  end. 

The  Department  of  Commerce's  (EKX^) 
Bureau  of  the  Census  has  as  its  mission 
to  provide  an  accurate  national  count 
for  Census  2000.  In  various  pre-Census 
operations  leading  up  to  next  year's 
Decennial  Census,  the  Bureau  has 
recruited,  trained  and  hired  over  4,700 
welfare  recipients.  These  workers  were 
based  in  urban,  suburban  and  rural 
areas  throughout  the  nation.  They  have 
shown  themselves  to  be  well-suited  to 
assist  the  Bureau's  strategic  and 
principal  goal  of  providing  an  accurate 
population  count  in  every  locale. 

Census  2000  offers  a  unique 
opportunity  for  individuals  who  are 
currently  receiving  welfare,  as  well  as 
noncustodial  parents  of  children  on 
welfare,  to  establish  a  work  history  with 
a  credible  employer.  Temporary  jobs  as 
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Census  enumerators  have  flexible  hours, 
do  not  require  that  individuals  leave 
their  own  community,  and  offer  low- 
skilled  individuals  wages  of  $8.25  to 
$18.50  an  hour,  depending  on  the 
locality.  The  jobs  are  expected  to  last 
approximately  eight  to  twelve  weeks. 

m  preparing  for  Census  2000,  the 
Census  Bureau  is  aware  of  the  obstacles 
to  hiring  the  enormous  number  of 
eniunerators  necessary  to  get  an 
accurate  count  of  the  population, 
particularly  in  low-income  and  high- 
crime  neighborhoods.  In  the  past,  the 
Census  Bureau  has  hired  residents  of 
census  tracts  to  assist  in  the 
eniuneration  of  the  residents  who  live 
there. 

DOC  is  currently  operating  pilot 
programs  in  Maryland  and  Virginia, 
called  the  Chesapeake  Initiative,  which 
serve  as  test  sites  for  implementation  of 
WtW  Census  2000  Employment  Project 
nationwide  next  year.  In  this  pilot 
project,  a  statewide  non-profit 
organization  in  each  State  is  responsible 
for  identifying  and  recruiting  welfare 
recipients,  providing  basic  job  readiness 
and  supportive  services  during  Census 
emplojrment,  including  child  care, 
transportation,  etc.,  and  placing  the 
individuals  in  permanent  employment 
once  Census  employment  has  ended. 

For  the  WtW  Census  2000 
Emplojonent  Project,  the  Departments  of 
Labor  and  Commerce  hope  to  expand  on 
and  profit  from  the  knowledge  gained 
through  the  pilot  project  imderway  in 
Maryland  and  Virginia.  Through  the 
competitive  application  process,  DOL 
and  DOC  will  select  a  national 
organization  that  has  an  established 
delivery  system  of  well-networked  lotal 
affiliates  throughout  all  States.  This 
organization  would  be  responsible  for 

(1)  identifying  large  numbers  of  eligible 
WtW  participants  qualified  for  Census 
employment,  through  coordination  with 
WtW  formula  and  competitive  grants, 
and  through  networks  of  commimity- 
based  service  providers  developed  by 
the  applicant  and  local  Census  offices; 

(2)  provide  a  comprehensive  array  of 
supportive  services  to  participants 
before,  diuing  and  after  employment  as 
Census  enumerators,  building  on  or 
linking  with  existing  resources 
wherever  possible;  (3)  place  participants 
in  permanent  employment  following 
their  emplo3rment  with  Census  2000, 
and  (4)  set  up  local  arrangements  so  that 
ongoing  job  retention  and  supportive 
services  will  be  available  to  participants 
either  through  the  grant  or  through  other 
local  WtW  programs. 

Note:  It  is  assumed  that  job  retention  and 
supportive  services  provided  tlirough  the 
WtW  Census  2000  Employment  Project  grant 
will  be  of  relatively  short  duration  after 


placement  of  a  participant  in  a  post-Census 
job.  Applicants  are  encouraged  to  describe  in 
detail  what  arrangements  they  have  made 
with  other  WtW  grantees  at  the  local  level  to 
provide  longer-term  supportive  services  and 
follow-up  for  WtW  Census  Employment 
Project  participants. 

For  the  most  part,  the  Census  jobs 
targeted  for  WtW  peulicipants  will  be 
temporary  positions  as  Census 
enumerators.  A  Census  enumerator  is 
responsible  for  locating  households, 
listing  addresses,  as  well  as  conducting 
interviews  with  respondents. 
Enumerators  usually  work  in  their  own 
neighborhoods  or  communities.  In  order 
to  find  people  at  home,  enumerators 
need  to  be  able  to  work  evenings  and 
weekends.  Census  enumerators  receive 
paid  training  on  how  to  locate  and  list 
addresses,  explain  the  purpose  of  the 
Census  to  residents,  ask  questions  as 
worded  on  Census  forms,  and  record 
data  on  Census  forms.  Potential 
enumerators  must  take  a  written  test  to 
be  considered  for  employment.  The  test 
consists  of  28  multiple  choice  questions 
designed  to  measure  the  skills  and 
abilities  required  to  perform  a  variety  of 
Census  jobs,  like  reading,  math, 
following  instructions,  and  map  reading 
skills.  Applicants  for  Census  jobs  are 
given  30  minutes  to  complete  the  test. 
Applicants  who  score  high  on  the 
employment  test  stand  a  better  chance 
of  being  hired.  Applicants  may  re-take 
the  test  if  they  like,  though  the  majority 
of  applicants  (4  of  every  5)  pass  the  test 
on  their  first  try. 

All  applications  for  the  WtW  Census 
2000  Employemnt  Project  will  be 
reviewed  under  the  criteria  set  forth  in 
Part  VII  of  this  annoimcement. 

Funding  Availability 

Up  to  $20  million  will  be  available  for 
a  single  grant  to  implement  the  WtW 
Census  2000  Employment  Project.  This 
amoimt  will  come  out  of  the  $240 
million  available  for  Round  Three  of  the 
WtW  Competitive  Grants  {SGA  number 
DFA  99-003,  published  in  the  Federal 
Register  on  January  26, 1999).  It  is 
expected  the  project  will  serve 
approximately  7,500  to  10.000 
participants  nationwide. 

Note:  This  does  not  constitute  a  new  goal 
of  welfare  hires  for  the  Department  of 
Commerce  or  the  Census  Bureau. 

Award  Period 

The  planned  performance  period  for 
the  WtW  Census  2000  Employment 
Project  will  be  approximately  18 
months.  This  time  frame  will  allow  four 
months  for  planning,  start-up  and 
setting  up  relationships  at  the  local 
level;  ten  months  of  program  operations; 
and  four  months  of  close-out  and 


follow-up  activities.  Note  that  for  most 
Census  eniunerators,  employment  will 
begin  in  mid-April  2000,  and  last 
approximately  eight  to  twelve  weeks. 
No  obligation  or  commitment  of  funds 
wiU  be  allowed  beyond  the  grant  period 
of  performance.  Any  unspent  grant 
funds  must  be  returned  to  the  Federal 
government. 

IV.  Eligible  Grant  Applicants 

For  the  WtW  Census  2000 
Employment  Project,  eligible  applicants 
are  private  organizations  that  have  an 
established  nationwide  delivery  system 
of  community-based  local  affiliates 
throughout  all  States  to  serve  as  an 
intermediary  between  local  Census 
Bureau  offices  and  the  WtW  local  level 
formula  and  competitive  grantees.  As 
established  in  the  WtW  Regulations  (20 
CFR  Part  645.500),  private  entities 
seeking  WtW  competitive  grant  funding 
are  required  to  apply  in  conjimction 
with  the  PIC(s)  or  political 
subdivision(s)  for  the  areas  in  which  the 
project  is  to  operate.  The  term  "in 
conjimction  with"  shall  mean  that  the 
application  must  include  a  signed 
certification  by  both  the  applicant  and 
either  the  appropriate  PIC(s)  or  political 
subdivision(s)  indicating  that: 

1.  The  applicant  has  consulted  with 
the  appropriate  PIC{s)/political 
subdivision(s)  diuing  the  development 
of  the  application;  and 

2.  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  with,  the  WtW  efforts  of 
the  PIC(s)/political  subdivision{s). 

If  the  applicant  is  unable  to  obtain  the 
certification,  it  will  be  required  to 
include  information  describing  the 
efforts  which  were  undertaken  to 
consult  with  the  PIC(s)/political 
subdivision(s)  and  indicating  that  the 
PIC(s)/political  subdivision(s)  were 
provided  a  sufficient  opportunity  to 
cooperate  in  the  development  of  the 
project  plan  and  to  review  and  comment 
on  the  application  prior  to  its 
submission  to  the  Department  of  Labor. 
"Sufficient  opportunity  for  PIC/political 
subdivision  review  and  comment"  shall 
mean  at  least  30  calendar  days. 

The  certification,  or  evidence  of 
efforts  to  consult,  must  be  with  either 
each  PIC  or  each  political  subdivision  in 
the  service  area  in  which  the  proposed 
project  is  to  operate.  For  the  purposes  of 
this  portion  of  the  application, 
applicants  must  demonstrate,  through 
written  documentation  such  as 
registered  mail  receipt,  that  project 
proposals  were  shared  with  the  PIC/ 
political  subdivision  in  a  timely 
manner. 

Note:  Electronic  mail  messages  may  be 
acceptable  as  evidence  of  consultation.  In 
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addition,  a  sample  format  for  State  and  local 
certifications  can  be  found  in  Appendix  C 
that  applicants  may  choose  to  use.  All 
certifications  must  be  dated  prior  to  July  16, 
1999. 

Applicants  must  submit  a  list  of  all 
local  entities  from  whom  they  have 
obtained  certification  of  coordination. 
Applicants  will  maintain  copies  of  all 
certifications  in  their  own  files. 
Although  an  important  p^  of  their 
application,  certifications  need  not  be 
submitted  to  DOL.  For  those  applicants 
that  are  deemed  to  be  competitive,  DOL 
will  verify  that  certifications  are  on  file 
and  that  they  are  dated  prior  to  the 
closing  date  of  the  SGA. 
.  The  Department  of  Labor  intends  to 
facilitate  the  consultation  process  for  all 
potential  applicants.  DOL/ETA  will 
release  a  Training  and  Employment 
Information  Notice  informing  the  WtW 
emplo)anent  and  training  system  about 
the  WtW  Census  2000  Employment 
Project  and  the  potential  role  of  local 
Private  Industry  Council  in  the 
consultation  process.  The  names  and 
addresses  of  State  WtW  Coordinators 
and  all  WtW  Competitive  grantees  can 
be  found  on  the  WtW  website  (http:// 
wtw.doleta.gov).  In  addition,  a  complete 
listing  of  WtW  local  service  delivery 
areas,  as  well  as  State  Welfare  contacts, 
can  be  fouind  at  http:// 
www.ttrc.doleta.gov/common/ 
directories/. 

Applicants  should  be  aware  that  six 
States  (Idaho,  Mississippi,  Ohio,  South 
Dakota,  Utah,  and  Wyoming)  do  not 
have  WtW  State  formula  programs.  In 
these  States,  applicants  are  encouraged 
to  consult  with  WtW  Competitive 
grants.  State  and  local  TA5jF  agencies, 
State  and  local  Census  agencies  and/or 
appropriate  tribal  entities  to  promote 
coordination  of  program  activities  in 
these  areas.  However,  applicants  will 
not  be  disqualified  if  they  have  not 
applied  in  conjunction  with  local  areas 
within  these  six  States. 

State-Level  Consultation 

All  applicants  must  submit  their 
applications  to  the  Governors  of  all 
States  in  which  the  project  will  operate, 
or,  at  the  discretion  of  the  Governor,  to 
the  designated  State  administrative 
entity  for  the  WtW  program,  for  review 
and  comment  prior  to  submission  of  the 
application  to  the  Department  of  Labor. 

When  submitted  to  DOL,  the 
application  must  include  any  comments 
from  the  Governor  or  his/her  designee 
or  must  include  information  indicating 
that  the  Governor  was  provided  a 
sufficient  opportunity  for  review  and 
comment  prior  to  submission  to  the 
Department.  "Sufficient  opportunity  for 
State  review  and  comment"  shall  mean 


at  least  15  calendar  days.  For  the 
purposes  of  this  portion  of  the 
application,  information  indicating  that 
the  Governor  was  provided  opportunity 
for  review  must  be  demonstrated  by 
written  doamientation,  such  as 
registered  mail  receipt,  that  project 
applications  were  submitted  to  the 
Governor  or  his/her  designee  in  a  timely 
manner.  A  sample  format  for  State  and 
local  certffications  can  be  foimd  in 
Appendix  C  that  applicants  may  choose 
to  use.  All  certifications  must  be  dated 
prior  to  July  16, 1999. 

Applicants  must  submit  a  list  of  all 
Governors  irova.  whom  they  have 
obtained  certification  of  consultation. 
Applicants  will  maintain  copies  of  all 
certifications  in  their  own  files. 
Although  an  important  part  of  their 
application,  certifications  need  not  be 
submitted  to  E)OL.  For  those  applicants 
that  are  deemed  to  be  competitive,  DOL 
will  verify  that  certifications  are  on  file 
and  that  they  are  dated  prior  to  the 
closing  date  of  the  SGA. 

Coordination  With  Tribal  Grantees 

Although  consultation  with  Indian 
and  Native  American  (INA)  entities  is 
not  required  for  the  WtW  Census 
Employment  Project,  applicants  are 
encouraged  to  coordinate  with  tribal 
entities  and  corresponding  local  Census 
Offices  to  achieve  maximum  geographic 
saturation  in  this  project. 

Applicants  are  encouraged  to 
coordLuate  with  Indian  and  Native 
American  Welfare-to-Work  grantees, 
grantees  operating  an  Indian  JTPA/WIA 
program  and  other  Indian  and  Native 
American  tribes/organizations  that  have 
experience  in  operating  employment 
and  training  programs  within  the  Native 
American  communities.  A  listing  of  the 
INA  WtW  grantees  can  be  found  at 
http://www.wdsc.org/dinap/dinapw2w/ 
index.html.  In  addition,  INA  JTPA 
grantees  listing  can  be  found  at  http:// 
www.wdsc.org/dinap.  Projects  may 
coordinate  either  direcUy  with 
appropriate  tribal  entities  or  may  choose 
to  use  competitive  subcontracts/grants 
with  tribal  or  other  entities  that  have 
experience  in  planning  and 
coordination  activities  in  the  Native 
American  communities. 

Lobbying  Disclosure  Act  of  1 995 

Entities  described  in  section  501(c)(4) 
of  the  Internal  Revenue  Code  that 
engage  in  lobbjring  activities  are  not 
eligible  to  receive  funds  under  this 
announcement.  The  Lobbying 
Disclosure  Act  of  1995,  2  U.S.C.  1601  et 
seq.,  prohibits  the  award  of  Federal 
funds  to  these  entities  if  they  engage  in 
lobb)dng  activities. 


V.  Program  and  Administrative 
Requirements 

Participant  Eligibility  and  Funding 
Expenditures 

The  WTW  Census  2000  Employment 
Project  will  be  required  to  meet  the 
targeting  provisions  described  at  20  CFR 
Parts  645.211-645.213. 

Note:  The  WtW  Regulations  are  available  at 
the  WtW  Internet  web  site  at  http:// 
wtw.doleta.gov. 

These  provisions  dictate  that  a 
minimum  of  70  percent  of  the  funds  in 
each  WtW  competitive  grant  must  be 
used  to  serve  hard-to-employ 
individuals  as  described  in  Sec. 
645.212.  Furthermore,  no  more  than  30 
percent  of  the  funds  in  each  grant  may 
be  used  to  serve  individuals  with 
characteristics  predictive  of  long-term 
welfare  dependence,  as  described  in 
Sec.  645.213. 

Allowable  Uses  of  Funds 

Competitive  grant  funds  shall  be 
spent  only  for  those  allowable  activities 
identified  in  the  WtW  Regulations,  at  20 
CFR  Part  645.220  and  set  forth  below; 
for  appropriate  administrative  costs;  and 
for  information  technology  costs  in 
accordance  with  20  CFR  645.235(c)(3). 

WtW  allowable  activities  are: 

(a)  Job  readiness  activities  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers. 

(b)  Employment  activities  which 
consist  of  any  of  the  following:  (1) 
Community  service  programs;  (2)  Work 
experience  programs:  (3)  Job  creation 
through  public  or  private  sector 
employment  wage  subsidies;  and  (4) 
On-the-job  training. 

(c)  Job  placement  services  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers  subject  to  the  payment 
requirements  at  Sec.  645.230(a)(3). 

(d)  Post-employment  services 
financed  through  job  vouchers  or 
through  contracts  with  public  or  private 
providers,  which  are  provided  after  an 
individual  is  placed  in  one  of  the 
employment  activities  Usted  in 
paragraph  (b)  above,  or  in  any  other 
subsidized  or  unsubsidized  job.  Post- 
employment  services  include,  but  are 
not  limited  to,  such  services  as:  (1)  Basic 
educational  skills  training;  (2) 
Occupational  skills  training;  (3)  English 
as  a  second  language  training;  and  (4) 
Mentoring. 

(e)  Job  retention  services  and  support 
services  which  are  provided  after  an 
individual  is  placedin  a  job  readiness 
activity,  as  specified  in  paragraph  (a) 
above,  in  one  of  the  employment 
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activities,  as  specified  in  paragraph  (b) 
above,  or  in  any  other  subsidized  or 
imsubsidized  job.  These  services  can  be 
provided  with  WtW  hinds  only  if  they 
are  not  otherwise  available  to  the 
participant.  Job  retention  and  support 
services  include,  but  are  not  limited  to, 
such  services  as:  (1)  Transportation 
assistance;  (2)  Substance  abuse 
treatment  (except  that  WtW  funds  may 
not  be  used  to  provide  medical 
treatment);  (3)  Child  care  assistance;  (4) 
Emergency  or  short-term  housing 
assistance;  and  (5)  Other  supportive 
services. 

(f)  Individual  development  accoimts 
which  are  established  in  accordance 
with  section  404(h)  of  the  Act. 

(g)  Intake,  assessment,  eligibility 
determination,  development  of  an 
individualized  service  strategy,  and  case 
management  may  be  incorporated  in  the 
design  of  any  of  the  allowable  activities 
listed  in  paragraphs  (a)  through  (f) 
above. 

It  is  expected  that  in  the  WtW  Census 
2000  Employment  Project,  the  majority 
of  services  will  fall  under  the  job 
readiness,  job  placement,  post- 
employment  services  and  job  retention 
and  supportive  services  categories. 

Administrative  Costs 

Requirements  concerning  allowable 
costs  and  the  15  percent  limitation  on 
administrative  costs  for  WtW 
competitive  grants  will  apply  to  the 
WTW  Census  2000  Employment  Project 
and  are  defined  in  the  WtW  Regulations 
at  20  CFR  Part  645.235.  All  proposed 
costs  must  be  reflected  as  either  a  direct 
charge  to  specific  budget  line  items,  or 
as  an  indirect  cost.  Indirect  costs  and 
direct  administrative  costs  are 
allowable,  but  combined,  these  costs 
cannot  exceed  15  percent  of  the  total 
grant.  The  administrative  costs 
negotiated  in  the  final  grant  document 
may  be  below  fifteen  percent. 

Only  costs  which  result  from  applying 
a  federally-approved  indirect  cost  rate 
may  be  entered  on  the  "indirect  cost" 
line  item  of  the  budget.  If  an  indirect 
cost  rate  is  used,  the  applicant  must 
include  docimaentation  from  the 
cognizant  Federal  agency  which 
includes  the  approved  rate,  the  cost  base 
against  whidi  it  is  applied,  and  the 
approval  date. 

All  applicants  will  be  expected  to 
justify  proposed  costs  (see  Project 
Financial  Plan,  in  the  "Required 
Content  for  the  WtW  Census  2000 
Employment  Project").  Profits  are  not  an 
allowable  use  of  grant  funds. 

Use  of  Federal  Funds 

Federal  funds  cannot  be  used  to 
support  activities  which  would  be 


provided  in  the  absence  of  those  funds. 
Grant  funds  may  cover  only  those  costs 
which  are  appropriate  and  reasonable. 
Federal  grant  funds  may  only  be  used  to 
acquire  equipment  which  is  necessary 
for  the  operation  of  the  grant.  The 
grantee  must  receive  prior  approval 
bom  the  DOL/ETA  Grant  Officer  for  the 
purchase  and/or  lease  of  any  property 
and/or  equipment  with  a  per  unit 
acqui«ition  cost  of  $5,000  or  more,  and 
a  useful  life  of  more  than  one  year  as 
defined  in  "Grants  and  Agreements  with 
Institutes  of  Higher  Education,  Hospitals 
and  Other  Non-Profit  Organizations," 
codified  at  29  CFR  Part  95  (also  known 
as  0MB  Circiilar  A-110).  This 
restriction  includes  the  purchase  of 
Automated  Data  Processing  (ADP) 
equipment.  A  request  for  such  prior 
approval  may  be  included  in  the  grant 
application  or  submitted  after  the  grant 
award.  Requests  submitted  after  the 
grant  award  must* be  directed  through 
the  Grant  Officer  Technical 
Representative  (GOTR)  and  must 
include  a  detailed  description  and  cost 
of  the  items  to  be  acquired. 

Grant  funds  also  may  not  be  used  to 
cover  any  project-related  costs  incurred 
prior  to  the  effective  date  of  the  grant 
award.  In  making  a  grant  award,  DOL/ 
ETA  has  no  obligation  to  provide  any 
future  additional  funding  in  connection 
with  the  grant  award. 

Pursuant  to  20  CFR  Part  645.235(c)(3), 
the  costs  of  information  technology — 
computer  hardware  and  software — 
needed  for  tracking  or  monitoring  under 
a  WtW  grant  shall  not  be  subject  to  the 
fifteen  percent  limitation  on 
administrative  costs. 

Year  2000  Compliance 

Any  information  technology 
purchased  in  whole  or  in  part  with  WtW 
funds,  which  is  used  for  a  period  of  time 
that  goes  beyond  December  31, 1999, 
must  be  "year  2000  compliant."  This 
means  that  such  information  technology 
shall  accurately  process  date/time  data 
(including,  but  not  limited  to, 
calculating,  comparing  and  sequencing) 
from,  into  and  between  the  twentieth 
and  twenty-first  centuries,  the  years 
1999  and  2000,  and  leap  year 
calculations.  Furthermore,  "year  2000 
compliant"  information  tedmology, 
when  used  in  combination  with  other 
information  technology,  shall  accurately 
process  date/time  data  if  the  other 
information  technology  properly 
exchanges  date/time  with  it. 

Assurances  and  Certifications 

The  following  assurances  and 
certifications  must  be  included  as  part 
of  each  grant  application:  Debarment  & 
Suspension  Certification. 


Other  assurances  and  certifications 
will  be  required  as  part  of  each  executed 
grant  agreement,  but  do  not  need  to  be 
submitted  as  part  of  a  WtW  Competitive 
grant  application:  Assurances/Non- 
Construction  Programs;  Certification 
Regarding  Lobbying;  Drug  Free 
Workplace  Certification;  Certification  of 
Non-delinquency;  and  Non- 
discrimination and  Equal  Opportunity 
Requirements. 

Departmental  Oversight 

The  Department  reserves  the  right  to 
conduct  oversight  and  both 
programmatic  and  financial  monitoring 
activities  for  all  competitive  grants 
awarded  imder  the  WtW  grants 
program,  including  the  WTW  Census 
2000  Employment  Project. 

VI.  Monitoring  and  Reporting 

Monitoring 

The  Department  shall  be  responsible 
for  ensuring  effective  implementation  of 
each  competitive  grant,  including  the 
WTW  Census  2000  Employment  Project, 
in  accordance  with  the  Act,  the 
Regulations,  the  provisions  of  this 
announcement  and  the  negotiated  grant 
agreement.  Applicants  should  assume 
that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees,  at  approximately  the 
midpoint  of  the  project  performance 
period.  This  review  will  focus  on  the 
project's  progress  in  meeting  the  grant's 
programmatic  goals  and  participant 
outcomes,  complying  with  the  targeting 
requirements  regarding  recipients  who 
are  served,  expenditure  of  grant  funds 
on  allowable  activities,  integration  with 
other  resources  and  service  providers  in 
the  local  area,  and  methods  for 
assessment  of  the  responsiveness  and 
effectiveness  of  the  services  being 
provided.  The  grantee  may  be  subject  to 
other  additional  reviews  at  the 
discretion  of  the  Department 

Reporting 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
reports: 

1.  Financial  Reporting:  The 
Department  of  Labor  (DOL)  issued 
financial  reporting  instructions  for 
competitive  grantees  on  June  24, 1998. 
Financial  reports  will  be  submitted 
electronically  directly  to  DOL. 

2.  Participant  Reporting:  Participant 
reporting  instructions  will  be  issued 
shortly  covering  the  WtW  competitive 
grant  program.  Participant  reports  for 
each  competitive  grant  will  be 
submitted  in  accordance  with  reporting 
instructions  at  a  later  date. 

3.  Other  Reporting:  The  Department  of 
Labor  may  negotiate  additional 
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reporting  requirements  with  individual 
grantees,  where  necessary,  for  grant 
management  and/or  knowledge 
development  purposes,  including 
quarterly  narrative  reports. 

In  addition  to  required  quarterly 
financial  and  participant  reporting, 
some  grantees  may  be  asked  to  provide 
information  to  the  appropriate  ETA 
Grant  Officer  Technical  Representative 
during  the  early  implementation  phase 
of  the  project  for  the  purpose  of  project 
oversight.  This  information  may  include 
project  enrollment  levels,  participant 
characteristics,  and  emerging 
implementation  issues. 

.  Vn.  Review  and  Selection  of 
Applications  for  Grant  Award  Review 
Process 

The  Department  will  screen  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  These  elements  are 
described  below  in  the  "Required 
Content  for  die  WtW  Census  2000 
Employment  Project."  Failure  to  include 
all  required  elements  in  Section  I  of  the 
grant  application  will  result  in  rejection 
of  the  application. 

Each  complete  application  will  be 
objectively  rated  against  the  criteria 
described  in  this  announcement  by  a 
panel  of  Department  of  Labor  and 
Department  of  Commerce  staff. 
Applicants  are  advised  that  the  panel 
recommendations  to  the  Grant  Officer 
are  advisory  in  nature.  The  Grant  Officer 
may  elect  to  award  the  grant  either  with 
or  without  discussion  with  the 
applicant.  In  situations  where  no 
discussions  occur,  an  award  will  be 
based  on  the  applicant's  signature  on 
the  SF-424  form  (See  Appendix  B), 
which  constitutes  a  binding  offer. 

The  Grant  Officer  will  make  final 
award  decisions  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as:  Panel 
findings;  geographic  saturation;  and  the 
availability  of  funds. 

Criteria 

The  criteria,  and  the  weights  assigned 
to  each,  which  will.apply  to  the  review 
of  applications  submitted  in  response  to 
this  annoimcement  are: 

1.  "Local  Collaboration  and 
Integration"  [25  points]  which  shall 
consider  the  extent  to  which  the 
applicant  can  demonstrate  that  its  local 
affiliates  have  strong  relationships  with 
WtW  and  TANF  agencies,  including 
tribal  entities  and  WtW  Competitive 
grants,  as  well  as  local  Census  Offices, 
in  local  areas  across  the  country  (up  to 
15  points);  and  the  extent  and  quality  of 
local  community  partnerships  tiiat  are 
involved  in  the  project  (up  to  10  points). 


2.  "Demonstrated  Capability"  (40 
points]  which  shall  consider  the  extent 
to  which  the  applicant  and  its  affiliates 
demonstrate  a  history  of  success  in 
managing  a  project  of  the  scope  and 
complexity  described  herein  (up  to  15 
points);  the  extent  to  which  the 
applicant  and  its  affiliates  have 
experience  in  brokering  services  for  a 
comparable  target  group  (up  to  12 
points);  and  the  extent  to  which  the 
applicant  demonstrates  the  ability  to 
effectively  execute  grant  management 
responsibilities,  including  tracking  of 
participants  in  the  70/30%  categories  of 
eligibility  (up  to  13  points). 

3.  "Outcomes"  [35  points]  which 
shall  consider  the  quality  of  the 
proposed  strategy  for  attaining 
employment  and  earnings  outcomes  (up 
to  10  points);  the  extent  to  which  the 
proposed  plan  of  services  responds  to 
the  barriers  faced  by  proposed 
participants,  and  provides  flexibility  to 
respond  to  local  conditions  (up  to  7 
points);  the  reasonableness  of  the  level 
of  investment  in  relation  to  the 
proposed  outcomes  (up  to  8  points);  and 
the  extent  to  which  the  applicant  has  a 
strategy  for  developing  relationships 
with  other  Welfare-to-Work  programs 
and  with  private  employers  to  ensiu% 
long-term  placements  of  participants 
(up  10  points). 

Signed  at  Washington,  D.C.,  this  11th  day 
of  May,  1999. 
Janice  E.  Perry, 
Chief,  Division  of  Federal  Assistance. 

Required  Content  for  WtW  Census  2000 
Employment  Project 

Each  application  must  contain  the 
information  and  follow  the  format 
outlined  in  this  Part.  In  preparing  your 
project  narrative,  keep  in  mind  the 
selection  criteria  outlined  above. 

/.  Project  Summary 

A.  Project  Financial  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantiy  imder 
the  "Outcomes"  criteria. 

The  financial  plan  shall  describe  all 
costs  associated  with  implementing  the 
project  that  are  to  be  covered  with  grant 
funds.  All  costs  should  be  necessary  and 
reasonable  according  to  the  Federal 
guidelines  set  forth  in  the  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals  and  Other  Non- 
Profit  Organizations"  (also  known  as 
OMB  Circular  A-110),  codified  at  29 
CFR  Part  95. 

The  financial  plan  must  contain  the 
followine  parts: 

*  "Application  for  Federal 
Assistance"  and  "Budget  Information 
Sheet"  by  line  item  for  all  costs  required 


to  implement  the  project  design 
effectively.  Submission  of  these  two 
completed  forms  is  required.  (See 
Appendix  B  for  these  required  forms.) 

Note:  Although  there  is  no  matching 
requirement  for  this  grant,  the  Department 
strongly  encourages  the  leveraging  of 
financial  and  other  resources  in  the 
implementation  of  WtW  competitive  grant 
projects.  These  resources  will  not,  however, 
be  recorded  on  the  Budget  Information  Sheet 
(Appendix  B). 

*  Budget  narrative/justffication  which 
provides  sufficient  information  to 
support  the  reasonableness  of  the  costs 
included  in  the  budget  in  relation  to  the 
service  strategy  and  planned  outcomes. 

B.  Executive  Summary 

Each  application  must  provide  a  two- 
page  executive  simimary  of  the  grant 
proposal,  describing  the  natiire  of  the 
services  typically  provided  by 
applicant's  local  affiliates,  the  proposed 
service  strategy,  the  quahfications  of  the 
applicant  to  implement  a  nationwide 
project,  other  significant  service 
organizations  involved  in  the  delivery  of 
services,  and  the  most  innovative 
elements  of  the  proposal.  This  section 
must  be  no  more  than  two  single- 
spaced,  single-sided  pages. 

C.  Evidence  of  Required  Local  and  State 
Consultation 

It  is  the  expectation  of  the  Department 
that,  to  the  extent  possible,  all 
applications  will  be  developed  in 
consultation  with  a  substantial  majority 
of  PICs/political  subdivisions  and 
Governors  across  the  country.  The  WtW 
Census  2000  Employment  Project 
should  complement  the  WtW  formula 
and  competitive  grant  activity  at  a  local 
level,  rather  than  exist  independent  of, 
or  in  conflict  with,  those  programs. 

Each  application  must  mcuide  the 
signed  certification  of  the  required 
consultation  with  the  Governor,  or  of 
evidence  of  efforts  to  consult,  as 
described  in  this  announcement. 
Applications  must  also  include  the 
signed  certification  fix)m  each  PIC(s)  or 
political  subdivision(s)  or  other 
evidence  indicating  the  efforts 
imdertaken  to  obtain  the  required 
considtation  as  described  in  this 
aimoimcement.  In  areas  where  an  entity 
other  than  the  PIC  has  been  designated 
by  the  Governor  and  approved  by  the 
Secretary  to  administer  the  WtW 
formula  grant,  the  applicant  should  also 
include  evidence  of  consultation  and/or 
support  from  that  entity.  All 
certifications  or  comments  provided  as 
part  of  this  requirement  must  be 
included  in  this  section  of  the  grant 
application  and  will  not  be  coimted 
against  the  established  page  limits.  A 
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sample  format  for  State  and  local 
certifications  can  be  found  in  Appendix 
C  that  applicants  may  choose  to  use.  All 
certifications  must  be  dated  prior  to  Jidy 
16. 1999. 

Applicants  must  submit  a  list  of  all 
State  and  local  entities  from  whom  they 
have  obtained  certification  of 
coordination.  Applicants  will  maintain 
copies  of  all  certifications  in  their  own 
files.  Although  an  important  part  of 
their  application,  certifications  need  not 
be  submitted  to  DOL.  For  those 
applicants  that  are  deemed  to  be 
competitive,  DOL  will  verify  that 
certifications  are  on  file  and  that  they 
are  dated  prior  to  the  closing  date  of  the 
SGA. 

//.  Government  Requirement/Statement 
of  Work — Project  Narrative 

This  section  of  the  application  should 
not  exceed  15  single-spaced,  numbered 
pages.  The  application  should  include 
information  of  the  type  described  below, 
as  appropriate. 

Description  of  Applicant's  Service 
Delivery  System 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Demonstrated  Capability"  criteria. 
— Describe  the  nature  of  programs 
operated,  services  provided  and 
outcomes  obtained  by  local  affiliates 
nationwide.  In  addition,  please 
provide  a  map  indicating  which  State 
and  local  areas  are  served  by  local 
affiliates. 
— Identify  with  what  types  of 
organizations  local  affiliates  typically 
coordinate  activities  and  services. 
— Describe  organizational  experience  in 
serving  welfare  recipients,  including 
hard-to-employ  recipients  and 
noncustodial  parents,  and 
implementing  welfare  reform 
programs.  In  addition,  please  describe 
any  specific  Welfare-to-Work 
programs  that  your  organization  or 
local  affiliates  are  operating  or  where 
you  are  providing  services  through  a 
contract  or  subgrant. 
— Describe  your  experience  in  working 
with  Private  Industry  Coimcils  or 
providing  employment  and  training 
programs.  Explain  any  situations  in 
which  yaw  organization  provided 
services  for  individuals  who  were 
simultaneously  enrolled  in  more  than 
one  Federal  program  (e.g.  AFDC/ 
TANF  and  JTPA). 

Recruitment  and  Intake  of  Target  Group 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Local  Collaboration  and 
Integration"  and  "Outcomes"  criteria. 


— Describe  your  organization's 
experience  in  assessing  individual 
barriers  to  employment,  and  the 
population  typically  served  by  your 
organization  and  its  affiliates, 
including  the  barriers  that  your 
programs  and  services  address. 

— Describe  how  your  organization 
normally  recruits  individuals  to 
participate  in  your  program,  including 
other  specific  organizations  or  types 
of  organizations  and  agencies  (such  as 
housing  authorities,  welfare  agencies, 
workforce  development  agencies, 
child  support  enforcement  agencies,  ^ 
etc.)  that  might  assist  you  with 
referrals. 

Employer  Recruitment  Strategies 

Information  provided  in  this  section 

will  be  evaluated  predominantly  under 

the  "Outcomes"  criteria. 

— Describe  the  types  of  relationships 
that  your  organization  has  maintained 
with  employers  both  at  a  national 
level  and  at  a  local  level  (e.g. 
associations  that  you  work  with  at  the 
national  level,  as  well  as  types  of 
organizations  that  local  affiliates  tend 
to  work  with  regularly). 

— Identify  the  types  of  occupations  in 
the  local  area  which  are  likely  to  be 
targeted  as  appropriate  employment 
opportimities  for  the  target  group  of 
this  project  following  their  temporary 
employment  with  Census  2000. 
Include  a  brief  justification  for  the 
selection  of  the  occupations  in  terms 
of  their  availability  and  demand  and 
the  adequacy  of  expected  placement 
wage  and  post-placement  earnings 
potential  to  achieve  self-sufficiency. 

— Describe  the  specific  responsibilities 
and  approaches  for  developing 
relationships  with  and  support  of 
employers  to  generate  a  sufficient 
number  of  unsubsidized  employment 
opportunities  for  the  target  group. 
Specifically  describe  how  employers 
vdll  be  encouraged  to  customize 
employment  opportunities  to  meet 
work-related  needs  (e.g.,  child  care, 
flexible  work  schedules)  of  recipients. 

Service  Strategy 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Local  Collaboration  and 
Integration"  and  "Outcomes"  criteria. 

— Identify  the  specific  job  readiness, 
placement  (in  both  subsidized  and 
unsubsidized  employment),  post- 
employment,  job  retention  and/or 
support  services  to  be  provided  with 
WtW  Census  2000  Employment 
Project  grant  funds  as  well  as 
resources  and  services  to  be  leveraged 
from  other  sources. 


— Describe  the  rationale  for  planned 
activities  in  terms  of  the  timing  of 
Census  2000  employment, 
emplojmient  barriers  faced  by 
participants,  and  likely  occupations 
described  above. 

— Describe  what  individual  support 
services,  such  as  mentoring  and  case 
management,  will  be  used  to  maintain 
participants  in  the  employment  once 
placed  in  their  post-Census  job. 

— Describe  what  services  will  be 
provided  or  referrals  made  for  eligible 
WtW  participants  who  are  not  hired 
by  Census. 

— Describe  how  longer-term  supportive  ■ 
services  and  follow-up  services  will 
be  provided  after  the  end  of  the  grant 

Note:  It  is  assumed  that  job  retention  and 
supportive  services  provided  through  the 
WtW  Census  Employment  Project  grant  will 
be  of  relatively  short  duration.  Applicants  are 
encouraged  to  describe  in  detail  what  • 
arrangements  they  have  made  with  other 
WtW  grantees  at  the  local  level  to  provide 
longer-term  supportive  services  and  follow- 
up  for  WtW  Census  Employment  Project 
participants. 

Service  Process 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Local  Collaboration  and 
Integration"  and  "Outcomes"  criteria. 
— ^Describe  the  comprehensive  service 
process  that  will  be  available  to 
participants,  and  identify  the 
organizations  which  will  be  involved 
in  providing  specific  services/ 
activities.  [A  process  flowchart  and/or 
service  matrix  may  be  used  to  provide 
this  description.]  The  description 
should  specify  what  elements  of  the 
service  strategy  are  already  available 
in  the  community,  as  well  as  the 
elements  or  services  that  will  be 
funded  through  the  WtW  competitive 
grant  award.  At  a  minimiun,  describe 
the  coordination  and  contributions  of 
WtW  formula  and  competitive  grants 
(including  tribal  entities),  JTPA 
service  providers,  TANF  providers, 
child  support  enforcement  agencies 
and  housing  authorities. 
— ^Describe  the  specific  methods  which 
will  be  used  by  the  grantee  and  the 
local  TANF  agency  to  coordinate  and 
work  jointly  in  providing  the 
following  services:  Outreach, 
recruitment,  and  referral  of 
appropriate  recipients  for  assistance 
through  the  project;  assessment  of 
skills  and  identification  of  specific 
employment  barriers;  counseling  and  • 
case  management;  and  support 
services. 
— Describe  what  mechanism(s)  the 
project  will  use  to  ensiu-e  that  long 
term  job  retention  and  supportive 


services  are  made  available  to 
participants  after  the  end  of  the  WtW 
Census  2000  Employment  Project 
grant. 

Planned  Outcomes 

Information  provided  in  this  section 
will  be  evaluated  predominantly  imder 
the  "Outcomes"  criteria. 
— ^Identify  and  justify  planned 
performance  for  the  comprehensive 
service  strategy  on  the  following 
measures:  Number  of  participants  to 
be  placed  into  unsubsidized 
employment;  average  earnings  at 
placement  in  post-Census 
unsubsidized  employment;  expected 
average  earnings  one  year  after 
placement  in  imsubsidized 
employment;  and  cost  per  placement 
in  unsubsidized  employment.  In 
addition,  describe  specific  process  or 
outcome  objectives  for  those  services. 
The  application  may  include  other 
measures  and  planned  performance 
levels  9S  deemed  appropriate  by  the 
applicant,  such  as  measures  of  the 
quality  of  post-Census  project  job 
placements,  including  employee 
benefits  and  advancement 
opportimities.  If  these  are  included,  the 
applicant  should  briefly  describe  their 
relevance  to  the  project. 

Implementation  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Outcomes"  criteria. 
— Identify  the  critical  activities,  time 

frames  and  responsibilities  for 
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effectively  implementing  the  project 
within  the  first  90  days  after  the 
award  of  the  grant.  Note  that  project 
should  plan  to  start  on  October  1, 
1999  and  that  Census  employment 
should  begin  in  mid-April,  2000. 
— Include  an  implementation  schedule 
showing  the  number  of  participants, 
enrollments  in  Census  jobs  and  other 
allowable  activities,  placements  in 
unsubsidized  employment  and 
terminations. 

Project  Management  Plan 

Information  provided  in  this  section 
will  be  evaluated  predominantly  under 
the  "Demonstrated  Capability"  criteria. 

Applicants  must  be  able  to  document 
that  they  have  systems  capable  of 
satisfying  the  administrative  and  grant 
management  requirements  for  WtW 
grants  as  defined  in  20  CFR  Part  645. 

— Include  a  project  organizational  chart 
which  identifies  the  staff  with  key 
management  responsibilities  and  the 
specific  responsibilities  of  each.  Also 
describe  the  relationship  between  the 
national  organization  and  the  local 
affiliates  and  mechanisms  used  for 
communication  and  technical 
assistance. 

— ^Describe  the  specific  experience  of  the 
applicant  in  managing  a  project  of  this 
geographical  scope  and  limited  time 
frame.  The  information  should 
include  at  a  minimiini  specific 
projects  or  grants,  a  comparison  of  the 
characteristics  of  individuals  served 
to  the  target  group  for  this  project,  and 
the  outcomes  which  were  achieved.  In 


addition,  applicants  should  provide 
the  names  and  addresses  of  iheit  last 
three  grantors,  public  and/or  private, 
bom  which  applicants  received 
funding.  The  Department  of  Labor 
reserves  the  right  to  contact  any  or  all 
of  these  funding  organizations  or  to 
request  additional  information  from 
the  applicant  regarding  past 
performance  as  part  of  a  responsibility 
review  process,  or  if  the  Department 
is  concerned  about  the  applicants' 
financial  responsibility  or  capability 
to  manage  grant  funds. 
— Describe  how  current  or  former 
welfare  recipients  will  be  used  to  in 
the  provision  of  services. 

Appnidix  A:  Definitioiis  of  Key  Term 

Private  Entity — ^Any  organization,  public  or 
private,  which  is  neither  a  PIC  nor  a  political 
subdivision  of  a  State. 

Private  Industry  Council  (PIC)— firom  Sec. 
645.120  of  the  WtW  Regulations— A  Private 
Industry  Council  established  under  Section 
102  of  the  Job  Training  Partnership  Act, 
which  performs  the  functions  authorized  at 
Section  103  of  the  JTPA,  including  their 
successor  entities  under  the  Workforce 
Investment  Act. 

Political  Subdivision — ^A  unit  of  general 
purpose  local  government,  as  provided  for  in 
State  laws  and/or  Constitution,  which  has  the 
power  to  levy  taxes  and  spend  funds  and 
which  also  has  general  corporate  and  police 
powers. 

Appendix  B:  Required  Forms 

(1)  Application  for  Federal  Assistance 
(Standard  Form  424). 

(2)  Budget  Information  Sheet. 

BIUJNO  CODE  4S10-IO-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 
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(A) 

(B) 

(C) 

I. 

PeraoDnel 

2. 

Fringe  Benefits    (Rate        %) 

3. 

Travel 

4. 

Equipment 

5. 

Supplies 

6. 

Contractual 

7. 

Other 

» 

8. 

Total,   Direct  Cost 
(Lines  1    through   7) 

9. 

Indirect  Cost    (Rate          %) 

^ 

10. 

Participant  Wages 

11. 

TOTAL  Funds  Requested 
(Lines  8   through  10) 

NOTE: 


Use  Column  A  to  record  funds   requested  for  the  initial  period  of 
performance   (i.e.    12  months,    18  months,    etc.);    Column  B   to  record 
changes   to  Colvaan  A   (i.e.    requests  for  additional   funds  or  line 
it  an  changes;   and  Column  C   to  record  the  totals  (A  plus  B). 


26450 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Notices 


WELFARE-TO-WORK  COMPETITIVE  GRANTS 


INSTRUCTIONS   FOR    PART   II    -    BUDGET   INFORMATION 


SECTION  A   -  Budget  Summary  by  Categoriea 


1.  Pffrff?nngi  r      show  salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefits :      Indicate   the  rate  and  amount  of  fringe  benefits. 

3.  Travel :      Indicate   the  amount  requested  for  staff   travel.      Include 
funds    to  cover  at  least  one   trip   to  Washington,    DC  for  project 
director  or  designee. 

4.  Bquipment :  Indicate  the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost 
of  $5,000  or  more. 

5.  Supplies :      Include   the  cost  of  consumable  supplies  and  materials 
to  be  used  during  the  project  period. 

6.  Contractual :      Show  the  amount   to  be  used  for    (1)   procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub-contracts/grants. 

7.  Other :      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

8.  Total.   Direct  Costs:      Add  lines  1    through   7. 

9.  Indirect  Costs:      Indicate   the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Pax-fcicipanf  ff^ffggf      Include  any  wages  paid  to  participants  or 
employers  for  work  experience,    OJT,    job  creation,    community  service 
work  or  any  other  subsidized  employment  activity. 

11.  Total  Federal   funds  Requested:      Show  total   of  lines  8   through  10. 


NOTE:    PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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Certification  Format 


U.S.  Department  of  Labor 

Employment  and  Training  Administration 


0MB  No.  1205-0402 
Expires:  011/30/99 


Welfare-to-Work 
Census  2000  Employment  Project 

This  form  is  to  indicate  concurrence  and  support  of  a  proposal  from 


(Name  of  Applicant  for  Census  2000  Employment  Project) 

to  Implement  the  WIW  Census  2000  Employment  Project  in  the  geographic  area 

served  by  my  organization. 


Organization  name 


Address 


(State  Agency,  Political  Subdivision,  PIC) 


Check  All  that  Apply: 

O         I  certify  that  I  am  familiar  with  the  applicant  and  the  services  they  provide  in  my 
jurisdiction; 

O         I  certify  that  I  am  willing  to  coordinate  participant  services  with  the  applicant  in 
relation  to  the  WtW  Census  2000  Employment  Project; 

D        I  certify  that  the  applicant  has  consulted  with  my  organization  during  the  development 
of  the  application; 

O        I  certify  that  the  activities  proposed  in  the  application  are  consistent  with,  and  will  be 
coordinated  with,  the  WtW  efforts  of  the  PIC(s)/political  subdivision(s). 


Signature: 


Date: 


Name  and  Title: 


Persons  are  not  required  to  respond  to  this  collection  of  infbmiation  unless  It  displays  a  cunent  valid  OMB  control  numt)ef. 
Respondents  obligation  to  reply  to  these  reporting  requirements  are  required  to  obtain  or  retain  benefits  (20  CFR  645).  Public 
reporting  burden  for  this  collection  of  infonnation  is  estimated  to  average  20  hours  per  response  for  the  preparation  of  the 
application  proposal,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information,  plus  up  to  an  additional  80  hours  to  meet  the 
consultation  requirements.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  coHection  of  information, 
including  suggestions  for  reducing  this  burden,  to  the  US  Department  of  Labor,  Office  of  Welfere-to-WbcK,  Room  C-4524. 
Washington,  D.C.  20210  (Paperwork  Reduction  Project  1205-0402). 


[FR  Doc.  99-12225  Filed  5-13-99;  8:45  am] 
BAIJNG  CODE  4S10-30-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act, 
Workforce  investment  Act,  and  Worit 
Opportunity  Tax  Credit;  Lower  Living 
Standard  Income  Level 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  determination  of  lower 
living  standard  income  level. 

summary:  The  Lower  Living  Standard 
Income  Level  (LLSIL)  is  a  value  used  in 
a  niunber  of  Federal  programs, 
including  the  Job  Training  Partnership 
Act  (JTPA],  the  Workforce  Investment 
Act  (WIA),  and  the  Work  Opportunity 
Tax  Credit  (WOTC).  The  JTPA  provides 
that  the  term  "economically 
disadvantaged"  may  be  defined  as  70 
percent  of  the  LLSIL.  The  WIA  provides 
that  the  terms  "low-income  individual" 
and  "disadvantaged  adult"  may  be 
defined  as  a  member  of  a  family  that 
received  a  total  family  income,  that,  in 
relation  to  family  size,  does  not  exceed 
70  percent  of  the  LLSIL.  In  addition, 
while  the  WIA  provides  that  State 
Boards  and  Local  Boards  must  set  the 
criteria  for  determining  whether 
employment  leads  to  self-sufficiency,  at 
a  minimum,  such  criteria  must  provide 
that  self-sufficiency  means  employment 
that  pays  at  least  100  percent  of  the 
LLSIL.  To  provide  the  most  accurate 
data  possible,  the  Department  of  Labor 
is  issuing  revised  figiu^s  for  the  LLSIL. 
The  Internal  Revenue  Code  also 
provides  that  the  term  "economically 
disadvantaged"  may  be  defined  as  70 
percent  of  the  LLSIL  for  purposes  of  the 
WOTC. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  May  14, 1999. 

ADDRESSES:  Send  vmtten  comments  to: 
Mr.  Ron  Putz,  Office  of  Employment 
and  Training  Programs,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  N-4469, 
200  Constitution  Avenue.  NW, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Putz,  telephone:  202-219-5229, 
xl73;  Fax:  (202)  219-7190  (these  are  not 
toll  free  numbers). 
SUPPLEMENTARY  INFORMATION:  It  is  a 
purpose  of  the  JTPA  "to  establish 
programs  to  prepare  youth  and  adults 
facing  serious  barriers  to  employment 
for  participation  in  the  labor  force  by 
providing  job  training  and  other  services 
that  will  result  in  increased 
employment  and  earnings,  increased 
educational  and  occupational  skills,  and 
decreased  welfare  dependency,  thereby 


improving  the  quality  of  the  work  force 
and  enhancing  the  productivity  and 
competitiveness  of  the  Nation,"  JTPA 
section  2  and  20  CFR  626.1.  JTPA 
section  4(8)  defines,  for  the  purposes  of 
JTPA  eligibility,  the  term  "economically 
disadvantaged"  in  part  by  reference  to 
the  LLSIL. 

The  WIA,  Pub.  L.  105-220— August  7, 
1998,  which  will  be  implemented 
between  July  1, 1999  and  July  1,  2000, 
as  a  replacement  to  JTPA,  continues  the 
use  of  the  LLSIL  standard  in 
determining  low  income.  WIA,  section 
101(25),  defines  the  term  "low  income 
individual"  for  the  purposes  of  WIA 
eligibility.  In  section  132(b)(l)(B)(v)(IV) 
defines  the  term  "disadvantaged  adult" 
in  part  by  reference  to  the  LLSIL.  In 
addition,  for  purposes  of  adult 
eligibility,  the  WIA  Interim  Final 
Regulations,  section  663.230,  requires 
that  the  State  Boards  and  Local  Boards 
establish  their  own  criteria  for  "self 
sufficiency"  that,  at  a  minimum,  means 
employment  that  pays  at  least  the 
LLSIL. 

The  LLSEL  figures  published  in  this 
notice  shall  be  used  to  determine 
whether  an  individual  is  economically 
disadvantaged  for  JTPA.  JTPA  section 
4(16)  defines  the  LLSIL  as  that  income 
level  (adjusted  for  regional, 
metropolitan,  urban,  and  rural 
differences  and  family  size)  determined 
annually  by  the  Secretary  [of  Labor] 
based  on  the  most  recent  "lower  living 
family  budget"  issued  by  the  Secretary. 
WIA,  at  section  101(24),  directly 
incorporates  the  JTPA  definition  of 
LLSIL,  and  contains  the  specific 
applications  as  noted  above. 

Section  51  of  the  Internal  Revenue 
Code  (I.R.C.)  estabhshed  the  WOTC  for 
a  portion  of  the  wages  paid  by 
employers  fi-om  "targeted"  groups.  The 
LLSIL  figures  published  in  this  notice 
shall  be  used  to  determine  whether  an 
individual  is  a  member  of  one  of  the 
targeted  groups  for  applicable  WOTC 
purposes.  The  period  for  a  WOTC  tax 
credit  expires  on  June  30, 1999. 

The  most  recent  lower  living  family 
budget  was  issued  by  the  Secretary  of 
Labor  in  the  FaU  of  1981.  Using  those 
data,  the  1981  LLSIL  was  determined  for 
programs  under  the  now-repealed 
Comprehensive  Employment  and 
Training  Act,  and  for  the  WOTC.  The 
four-person  urban  family  budget 
estimates  previously  published  by  the 
Bureau  of  Labor  Statistics  (BLS) 
provided  the  basis  for  the  Secretary  to 
determine  the  LLSIL  for  training  and 
employment  program  operators.  BLS 
terminated  the  four-person  family 
budget  series  in  1982,  after  publication 
of  the  Fall  1981  estimates. 


Under  JTPA,  the  Employment  and 
Training  Administration  (ETA) 
published  the  1998  updates  to  the  LLSIL 
in  the  Federal  Register  of  May  6, 1998, 
63  FR  25086.  ETA  has  again  updated  the 
LLSIL  to  reflect  cost  of  living  increases 
for  1998  by  applying  the  percentage 
change  in  the  December  1998  Consumer 
Price  Index  for  All  Urban  Consimiers 
(CPI-U),  compared  with  the  December 
1997  CPI-U,  to  each  of  the  May  6, 1998, 
LLSIL  figures.  Those  updated  figures  for 
a  family  of  four  are  listed  in  Table  1 
below  by  region  for  both  metropolitan 
and  nonmetropolitan  areas.  Since 
eligibility  is  determined  by  family 
income  at  70  percent  of  the  LLSIL, 
pursuant  to  section  4(8)  of  JTPA,  and 
since  section  132{b)(l){B)(v){IV)  of  WL\ 
uses  the  70  percent  values  in  defining 
economically  disadvantaged,  those 
figiires  are  listed  below  as  well. 

Jurisdictions  included  in  the  various 
regions,  based  generally  on  Census 
Divisions  of  the  U.S.  Department  of 
Commerce,  are  as  follows: 

Northeast 

Connecticut 
Maine 

Massachusetts 
New  Hampshire 
New  Jersey 
New  York 
Pennsylvania 
Rhode  Island 
Vermont 
Virgin  Islands 

Midwest 

Illinois 

Indiana 

Iowa 

Kansas 

Michigan 

Minnesota 

Missouri 

Nebraska 

North  Dakota 

Ohio 

South  Dakota 

Wisconsin 

South 

Alabama 

American  Samoa 

Arkansas 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Northern  Marianas 

Oklahoma 

Palau 

Puerto  Rico 

South  Carolina 

Kentucky 

Louisiana 

Marshall  Islands 

Maryland 

Mississippi 

Micronesia 

North  Carolina 

Tennessee 
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Texas 
Virginia 
West  Virginia 

West 

Arizona 

California 

Colorado 

Idaho 

Montana 

Nevada 

New  Mexico 

Oregon 

Utah 

Washington 

Wyoming 

Additionally,  separate  figures  have 
been  provided  for  Alaska,  Hawaii,  and 
Guam  as  indicated  in  Table  2  below. 

For  Alaska,  Hawaii,  and  Guam,  the 
1999  figures  were  updated  from  the  May 
6, 1998  "State  Index"  based  on  the  ratio 
of  the  urban  change  in  the  State  (using 
Anchorage  for  Alaska  and  Honolulu  for 
Hawaii  and  Guam)  compared  to  the 
West  regional  metropolitan  change,  and 
then  applying  that  index  to  the  West 
regional  metropolitan  change. 

Data  on  23  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on 
semiannual  CPI-U  changes  for  a  12- 
month  period  ending  in  December  1998. 
The  updated  LLSIL  figures  for  these 
MSAs,  and  70  percent  of  the  LLSIL, 
roimded  to  the  next  highest  ten,  are 
reported  in  Table  3  below. 

Table  4  below  lists  various  figures  at 
70  percent  of  the  updated  1999  LLSIL 
for  family  sizes  of  one  to  six  persons. 
For  families  larger  than  six  persons,  an 
amount  equal  to  the  difference  between 
the  six-person  and  the  five-person 
family  income  levels  should  be  added  to 
the  six-person  family  income  level  for 
each  additional  person  in  the  family. 
Where  the  poverty  level  for  a  particular 
family  size  is  greater  than  the 
corresponding  LLSIL  figure,  the  figure  is 
indicated  in  parentheses. 


Section  4(8)  of  JTPA  defines 
"economically  disadvantaged",  section 
101(25)  of  WL\  defines  "low-income 
individual"  and  section 
132(a)(l)(B)(v)(IV)  of  WL\  defines 
"disadvantaged  adult"  as,  among  other 
things,  an  individual  whose  family 
income  was  not  in  excess  of  the  higher 
of  the  Department  of  Health  and  Human 
Services  (HHS)  poverty  level  or  70 
percent  of  the  LLSIL.  HHS  published 
the  annual  update  of  the  poverty-level 
guidelines  at  64  FR  13428  (March  18, 
1999).  The  HHS  poverty  level  guidelines 
may  be  foimd  on  the  Internet  at 
http://aspe.hhs.gov/poverty/ 
99poverty.htm. 

Use  of  These  Data 

Based  on  these  data.  Governors 
should  provide  the  appropriate  figures 
to  service  delivery  areas  (SDAs),  State 
Emplojrment  Security  Agencies,  and 
employers  in  their  States  to  use  in 
determining  eligibility  for  JTPA  and 
WOTC.  State  and  Local  Workforce 
Investment  Boards  should  ensure  that 
their  minimtmi  standard  for  self- 
sufficiency  and  related  uses,  is  at  least 
the  appropriate  LLSIL  figure.  The 
Governor  should  designate  the 
appropriate  LLSILs  for  use  within  the 
State  from  Tables  1  through  3.  Table  4 
may  be  used  with  any  of  the  levels 
designated. 

Information  may  be  provided  by 
disseminating  information  on 
Metropolitan  Statistical  Areas  (MSAs) 
and  metropolitan  and  nonmetropolitan 
areas  within  the  State,  or  it  may  involve 
further  calculations.  For  example,  the 
State  of  New  Jersey  may  have  four  or 
more  figures:  metropolitan, 
nonmetropolitan,  for  portions  of  the 
State  in  the  New  York  City  MSA,  and 
for  those  in  the  Philadelphia  MSA.  If  an 
SDA  under  JTPA  or  a  Workforce 
Development  Area  under  WIA  includes 


areas  that  would  be  covered  by  more 
than  one  figiire,  the  Governor  may 
determine  which  is  to  be  used.  Pursuant 
to  the  JTPA  regulations  at  20  CFR 
627.200,  guidelines,  interpretations,  and 
definitions  adopted  by  the  Governor 
shall  be  accepted  by  the  Secretary  to  the 
extent  that  they  are  consistent  with  the 
JTPA,  and  the  JTPA  regulations. 
Pursuant  to  WIA  section  112(c)  and 
Interim  Final  Rule  at  20  CFR  Part  652, 
section  661.220.  a  State  Plan,  which 
contains  the  State's  vision,  goals, 
strategies,  policies  and  measures  for  the 
workforce  investment  system  shall  be 
accepted  by  the  Secretary  to  the  extent 
that  they  are  consistent  with  the  WIA 
and  the  WIA  regulations. 

Disclaimer  on  Statistical  Uses 

It  should  be  noted  that  the  publication 
of  these  figures  is  only  for  the  purpose 
of  determining  eligibility  for  applicable 
JTPA  and  WOTC  programs  and  for  WIA 
as  defined  in  the  law  and  regulations. 
BLS  has  not  revised  the  lower  living 
family  budget  since  1981.  and  has  no 
plans  to  do  so.  The  four-person  urban 
femily  budget  estimates  series  has  been 
terminated.  The  CPI-U  adjustments 
used  to  update  the  LLSIL  for  this 
publication  are  not  precisely 
comparable,  most  notably  because 
certain  tax  items  were  included  in  the 
1981  LLSIL.  but  are  not  in  the  CPI-U. 

Thus,  these  figures  should  not  be  used 
for  any  statistical  purposes,  and  are 
valid  only  for  eligibility  determination 
for  purposes  under  the  JTPA  and  WOTC 
programs,  and  for  WIA  as  defined  in  the 
law  and  regulations. 

Signed  at  Washington,  DC,  this  7th  day  of 
May,  1999. 

Shirley  M.  Smith, 

Administrator,  Office  of  Work-Based 
Learning. 
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Appendix— Table  1  Through  Table  4 


Table  1  -  Lower  Living  Standard  Income  Level  By  Region 

(FAMILY  OF  FOUR 


Region 


Northeast 

Metro 

Non-Metro 

Midwest 

Metro 

Non-Metro 

South 

Metro 

Non-Metro 

West 

Metra 

Non-Metro    2. 


1999 

Adjusted 

LLSIL 


28.670 
28,320 

26,580 
25.150 

25.140 
24.050 

28,270 
27,770 


70  percent 
LLSIL 


20,070 
19.830 

18.610 
17,610 

17,600 
16.830 

19,790 
19.440 


1 

For  ease  of  calculation,  these  figures  have  been  rounded  to  the  next  ten  dollars. 


Non  metropolitan  area  percent  changes  for  the  West  region  are  unpublished  data 
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Table  2  -  Lower  LMng  Standard  Income  Level  -Alaska.  Hawaii  and  Guam 

(FAMILY  OF  FOUR) 


26455 


Region 

1                       1999 
1                  Adjusted 
1                     LLSIL 

i                 70  percent 
i                      LLSIL 

Alaska: 
Metro 1 

35,820 
34,860 

37.290   1 
37,220   1 

Non-Metro | 

25,080 

^A    AAt\ 

Hawaii-Guam:                   { 
Metro 1 

24,410 

Non-Metro | 

26,110 
26,060 

1 

Rounded  to  the  next  ten  dollars. 
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Table  3  -  Lower  Living  Standard  Income  Level  -  23  MSAs 

(FAMILY  OF  FOUR) 


Region  MSA 


Anchorage,  AK. 

Atlanta,  GA. 

Boston-Brockton-Nashua. 
MA-NH-ME-CT. 

Chicago-Gary-Kenosha, 
IL-IN-WI 

Cincinnati-Hamilton,  OH-KY-IN 

Cleveland-Aleon,  OH 

Dallas-Ft  Worth,  TX 

Denver-Boulder-Greeley,  CO 

Detroit-Ann  Aitor-Flint,  Ml 

Honolulu,  HI 

Houston-Galveston-Brazoria,  TX.. 

Kansas  City,  MO-KS 

Los  Angeles-Riverside- 
Orange  County,  CA. 

Milwaukee-Racine,  Wl 

Minneapolis-St  Paul,  MN-WI 

New  York-Northem  New  Jersey- 
Long  Island,  NY-NJ-CT-PA. 

Philadelphia-Wilmington- 
Atlantic  City.  PA-NJ-DE-MD 

Pittsburgh,  PA 

St  Louis.  MO-IL 

San  Diego,  CA 

San  Francisco-Oakland- 
San  Jose,  CA 

SeatUe-Tacoma-Bremerton,  WA... 

Washington-Baltimore, 
DC-MD-VA-WV    2 


1999 

Adjusted 

1     70  percent 

LLSIL 

1       LLSIL 

35,820 

1       25.080 

25.250 

1        17,680 

30.420 

21.300 

27.980 

19.590 

26.620 

18.640 

27.730 

19.420 

23.920 

16.750 

27.910 

19.540 

25.820  1 

18.080 

37.290  1 

26.110 

23,340  1 

16.340 

25.800 

18,070 

28,630 

20.050 

26,890 

18.830 

26.130  1 

18.300 

29,950  1 

20,970 

27,890  1 

19,530 

26,860  1 

18,810 

25,490  1 

17.850 

29,240  1 

20.470 

29,690  1 

20.790 

31,010  1 

21.710 

30,320  1 

21.230 

1 

Rounded  to  the  next  ten  dollars. 


Baltimore  and  Washington,  D.C.  are  now  calculated  as  a  single  metropolitan  area. 
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Table  4-SEVENTY  PERCENT  OF  UPDATED  1999  LLSIL.  BY  FAMILY  SIZE 


Family  of  One 

i         TVvo 

1       Three 

1        Four 

1         Five 

1          Six 

(5.890) 

1           (9.650) 

1        (13,240) 

1        (16.340) 

1        (19.290) 

i          22.550 

(6,030) 

1          (9.890) 

1        (13,570) 

1          16,750 

1          19.770 

i          23.120 

(6,060) 

1          (9,930) 

1        (13,640) 

1          16,830 

1          19,860 

1          23.230 

(6.340) 

i         (10.390) 

1          14,260 

1          17.600 

1          20,770 

1          24,290 

(6.340) 

1         (10.390) 

1          14,270 

1          17,610 

1          20,780 

1          24,310 

(6.370) 

1         (10,440) 

1          14,330 

1          17,680 

1          20,870 

1          24,400 

(6,430) 

1         (10,540) 

1          14,460 

1          17,850 

1          21,070 

1          24,640 

(6,510) 

1         (10,670) 

1          14,640 

1          18.070 

1          21.330 

1          24,940 

(6.510) 

1         (10,670) 

1          14.650 

1          18,080 

1          21,340 

1          24,950 

(6.590) 

1         (10,800) 

1          14.830 

1          18,300 

1          21,600 

1          25.260 

(6.700)  j 

1         (10.980) 

15.080 

1          18,610 

1          21.960 

1          25.690 

(6.710) 

(11.000) 

15,100 

1          18,640 

1          22.000 

1          25.730 

(6.780) 

1          11.100 

15,240 

18,810 

1          22,200 

1          25,960 

(6,780) 

11.110 

15.260 

18,830 

22,220 

1          25.990 

(7.000) 

11.460 

15.730 

19,420- 1 

22.920 

26,800 

(7.000) 

11,470 

15.750 

19,440 

22,940 

26.830 

(7.040) 

11.530 

15.820 

19,530 

23,050 

L         26,960 

(7.040)  1 

11.530   1 

15.830 

19,540   1 

23,060   1 

26,970 

(7.060)  1 

11.560    1 

15.870 

19,590   1 

23,120    1 

27.040 

(7.130)  1 

11,680   1 

16.030   1 

19.790   1 

23,360   1 

27.310 

(7.140)  1 

11.700    1 

16.070   1 

19,830   1 

23,400   1 

27,370 

(7.220)  1 

11,830    1 

16.250   1 

20,050   1 

23,660    1 

27.670 

(7.230)  1 

11.850   1 

16.260    1 

*20.070   1 

23,690    1 

27.700 

(7.370)  1 

12.080    i 

16.590   1 

20.470    1 

24,160    1 

28,250 

(7.490)  1 

12.270    1 

16,840   1 

20,790   1 

24.540   i 

28,690 

(7.550)  1 

12.380   1 

16.990   1 

20,970   1 

24,750   1 

28.940 

(7.650)  1 

12.530   1 

17.200    1 

21,230   1 

25.060    1 

29.300 

(7.670)  1 

12.570    1 

17.260   1 

21,300    1 

25,140    1 

29,400 

(7.820)  1 

12.810   i 

17.590    1 

21,710   1 

25,620   1 

29,960 

8.790    1 

14.410    1 

19.780   1 

24,410   1 

28,810    1 

33,690 

9.030    1 

14,800   1 

20.320   1 

25,080   1 

29,600    1 

34.610 

9,390    1 

15.380   1 

21,110   1 

26,060    1 

30.760    1 

35.970 

9.400    1 

15,410    1 

21.150   1 

26.110   1 

30,810   1 

36.040 

I 

Figures  provided  in  Tables  1  -3  of  this  notice  are  for  a  family  of  four  persons.  To 

use  Table  4,  the  appropriate  figure  should  be  found  in  the  Family  of  Four  column. 

Then  one  may  read  across  the  row  for  family  sizes  other  than  four  in  the  appropriate  colum 


[FR  Doc.  99-12217  Filed  5-13-9[9: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 

Wags  and  Hour  Division 

Minimum  Wagss  for  Fsderai  and 
Fsdsrally  Assislsd  Construction; 
Qsnsral  Wsgs  Datsnnination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
herein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  E)avis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encoiueged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Fiulher  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  MN990044,  MN990046, 
MN990047,  MN990051,  MN990053, 
MN990054,  MN990056  and  MN990057 
dated  March  12, 1999. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6c  2  (I)  (A),  when  opening  of  bids  is 
less  than  ten  (10)  days  from  the  date  of 
this  notice,  this  action  shall  be  effective 
unless  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  contract  file. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
doomient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States:  MN990062,  990063, 
990064,  990065,  990066,  990067. 
990068,  990069,  990070.  990071. 
990071,  990072  and  990073. 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bagon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 
MA990001  (Mar.  12, 1999) 
990003  (Mar.  12. 1999) 
990005  (Mar.  12. 1999) 

990007  (Mar.  12, 1999) 

990008  (Mar.  12, 1999) 

990009  (Mar.  12, 1999) 
990010(Mar.  12, 1999) 

990012  (Mar.  12, 1999) 

990013  (Mar.  12, 1999) 

990017  (Mar.  12. 1999) 

990018  (Mar.  12. 1999) 

990019  (Mar.  12, 1999) 

990020  (Mar.  12, 1999) 

990021  (Mar.  12. 1999) 
New  Jersey 

NJ990002  (Mar.  12, 1999) 

990003  (Mar.  12. 1999) 

990004  (Mar.  12, 1999) 
990007  (Mar.  12, 1999) 

Rhode  Island 
RI990001  (Mar.  12, 1999) 

990002  (Mar.  12, 1999) 

990003  (Mar.  12, 1999) 

Volume  n 

Virginia 
VA990004  (Mar.  12, 1999) 
990009  (Mar.  12, 1999) 

Volume  m 

Kentucky 
KY990001  (Mar.  12, 1999) 

990002  (Mar.  12, 1999) 

990003  (Mar.  12, 1999) 

990004  (Mar.  12, 1999) 

990007  (Mar.  12. 1999) 
990025  (Mar.  12. 1999) 

990027  (Mar.  12, 1999) 

990028  (Mar.  12, 1999) 

990029  (Mar.  12, 1999) 
990035  (Mar.  12, 1999) 
990044  (Mar.  12, 1999) 

Volume  IV 

Illinois 
IL990001  (Mar.  12, 1999) 

990002  (Mar.  12, 1999) 

990003  (Mar.  12, 1999) 

990005  (Mar.  12, 1999) 

990008  (Mar.  12, 1999) 

990009  (Mar.  12, 1999) 

990011  (Mar.  12, 1999) 

990012  (Mar.  12, 1999) 

990013  (Mar.  12. 1999) 

990014  (Mar.  12. 1999) 

990015  (Mar.  12. 1999) 

990016  (Mar.  12. 1999) 
990020  (Mar.  12. 1999) 

990022  (Mar.  12, 1999) 

990023  (Mar.  12, 1999) 

990024  (Mar.  12. 1999) 
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990027  (Mar.  12, 1999) 

990031  (Mar.  12, 1999) 

990032  (Mar.  12, 1999) 
990037  (Mar.  12, 1999) 
990039  (Mar.  12, 1999) 

990045  (Mar.  12, 1999) 

990046  (Mar.  12, 1999) 

990050  (Mar.  12, 1999) 

990051  (Mar.  12, 1999) 

990055  (Mar.  12, 1999) 

990056  (Mar.  12, 1999) 

990059  (Mar.  12, 1999) 

990060  (Mar.  12, 1999) 
990062  (Mar.  12, 1999) 

990064  (Mar.  12, 1999) 

990065  (Mar.  12, 1999) 

990066  (Mar.  12, 1999) 
990070  (Mar.  12, 1999) 

Minnesota 
MN990001  (Mar.  12, 1999) 

990002  (Mar.  12, 1999) 

990003  (Mar.  12, 1999) 

990004  (Mar.  12, 1999) 

990005  (Mar.  12, 1999) 

90006  (Mar.  12, 1999) 

90007  (Mar.  12, 1999) 

90008  (Mar.  12, 1999) 

90011  (Mar.  12, 1999) 

90012  (Mar.  12, 1999) 
90015  (Mar.  12. 1999) 
90017  (Mar.  12, 1999) 
90027  (Mar.  12, 1999) 
90031  (Mar.  12, 1999) 
90035  (Mar.  12, 1999) 
90039  (Mar.  12, 1999) 
90043  (Mar.  12, 1999) 
90045  (Mar.  12, 1999) 

90048  (Mar.  12, 1999) 

90049  (Mar.  12, 1999) 
90052  (Mar.  12, 1999) 
90055  (Mar.  12, 1999) 

90058  (Mar.  12, 1999) 

90059  (Mar.  12, 1999) 

90060  (Mar.  12, 1999) 

90061  (Mar.  12, 1999) 

90062  (May  14, 1999) 

90063  (May  14, 1999) 

90064  (May  14, 1999) 

90065  (May  14, 1999) 

90066  (May  14. 1999) 

90067  (May  14, 1999) 

90068  (May  14, 1999) 

90069  (May  14, 1999) 

90070  (May  14, 1999) 

90071  (May  14. 1999) 

90072  (May  14, 1999) 
INDEX  (May  14, 1999) 

Ohio 
OH90001  (Mar.  12, 1999) 

90002  (Mar.  12. 1999) 

90003  (Mar.  12. 1999) 
90008  (Mar.  12. 1999) 
90012  (Mar.  12. 1999) 
90018  (Mar.  12, 1999) 
90024  (Mar.  12. 1999) 

90026  (Mar.  12. 1999) 

90027  (Mar.  12, 1999) 

90028  (Mar.  12. 1999) 

90029  (Mar.  12, 1999) 
90032  (Mar.  12, 1999) 

90034  (Mar.  12, 1999) 

90035  (Mar.  12. 1999) 
90039  (Apr.  2, 1999) 

Wisconsin 
WI90010  (Mar.  12, 1999) 


Volume  V 

Kansas 

KS90012  (Mar.  12, 1999) 

90070  (Apr.  30, 1999) 
New  Mexico 

NM90001  (Mar.  12, 1999) 

90005  (Mar.  12, 1999) 
Texas 

TX90047(Mar.  12, 1999) 

90048  (Mar.  12, 1999) 

Vo/ujiw  V7 
None 

Volume  Vn 
None 

General  Wage  Detenninatioa 
PuUication 

General  Wage  Detmnination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Eteterminations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  IDepository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Wasliington,  D.C  this  10th  day 
of  May  1999. 

Cari  J.  Poleskejr, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  99-12107  Filed  5-13-99;  8:45  am] 

BILUNQ  OOOE  461Q-C7-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Coliection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Quarterly  Mine  Employment  and  Coal 
Production  Report 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
Quarterly  Mine  Employment  and  Coal 
Production  Report  (30  CFR  50.30.  Form 
7000-2). 

MSHA  is  pardcularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
July  13. 1999. 
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ADDRESSES:  Send  comments  to  Theresa 
M.  O'Malley,  Chief,  Records 
Management  Branch,  Program 
Evaluation  and  Information  Resources, 
4015  Wilson  Boulevard,  Room  735A, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
tomalley@msha.gov,  along  with  an 
original  printed  copy.  Mrs.  O'Malley 
can  be  reached  at  (703)  235-1470  (voice) 
or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Theresa  M.  O'Malley,  Chief,  Records 
Management  Branch,  Office  of  Program 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  Room  735A, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley@msha.gov  (Internet 
E-mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  reporting  and  recordkeeping 
provisions  in  30  CFR  50,  Notification, 
Investigation,  Reports  and  Records  of 
Accidents,  Injuries  and  Illnesses, 
Employment  and  Coal  Production  in 
Mines,  are  essential  elements  in 
MSHA's  Congressional  mandate  to 
reduce  work-related  injuries  and 
illnesses  among  the  nation's  miners. 

Section  30  CFR  50.30(a)  requires  mine 
operators  and  independent  contractors 
working  on  mine  property  to  report 
quarterly  employment  and  coal 
production  to  MSHA  on  Form  7000-2. 
MSHA  tabulates  and  analyzes  the 
information  from  this  form  along  with 
data  from  MSHA  Form  7000-1,  Mine 
Accident,  Injury,  and  Illness  Report 
(OMB  No.  1219H0007),  to  compute 
incidence  and  severity  rates  for  various 


injury  types.  These  rates  are  used  to 
analyze  trends  and  to  assess  the  degree 
of  success  of  the  health  and  safety 
efforts  of  MSHA  and  the  mining 
industry. 

II.  Current  Actions 

MSHA  is  seeking  approval  of  the 
existing  information  collection 
requirements  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  as 
amended. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Quarterly  Mine  Employment 
and  Coal  Production  Report. 

Affected  Public:  Business  or  other  for- 
profit. 

Recordkeeping:  5  years  after 
submission  date. 


Collection 

.   Quarterly 
response 

Total  annual 
responses 

Average  time 

per  response 

(minutes) 

Burden  hours 

7000-2  mailed     

17,203 

1,912 

624 

n/a 

n/a 

68,812 
7,646 
2,496 

10,000 
247 

30 
30 
IS 
30 
15 

34,406 

7000-2  faxed ~ 

7000-2  electronic  

Verify  Data  Mailer _ - 

Coned  Data  Mailar       

3,823 

624 

5,000 

62 

Totals 

89,205 

43,915 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $22,791. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  10, 1999. 
GMrgaMFesak, 

Director.  Program  Evaluation  and  Information 

Resources. 

[FR  Doc.  99-12219  Filed  5-13-99;  8:45  am) 

BIUJNQ  CODE  4Sie-a-M 


DEPARTMENT  OF  LABOR 

MIna  Salaty  and  Haalth  Adminiatration 

Propoaad  Information  CkHlaction 
Raquaat  Submitted  for  Public 
Comment  and  RecommerKlation;  Mine 
Accident,  Injury  and  lllnesa  Report 

ACTION:  Notice. 

SUMMARY;  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 


and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
Quarterly  Mine  Employment  and  Coal 
Production  Report  (30  CFR  50.30,  Form 
7000-2). 

MSHA  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response^. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contact  the  employee  listed  below  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
July  13, 1999. 

ADDRESSES:  Send  comments  to  Theresa 
M.  O'Malley,  Chief,  Records 
Management  Branch,  Program 
Evaluation  and  Information  Resources, 
4015  Wilson  Boulevard,  Room  735 A, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
tomalley@msha.gov,  along  with  an 
original  printed  copy.  Mrs.  O'Malley 


can  be  reach  at  (703)  235-1470  (voice) 

or  (703)  235-1563  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Theresa  M.  O'Malley,  Chief,  Records 
Management  Branch,  Office  of  Program 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  Room  735A, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalleyQmsha.gov  (Internet 
E-mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPt^MENTARY  INFORMATION: 


Federal  Register/Vol.  64.  No.  93/Friday,  May  14,  1999/NoUces 


26461 


L  Background 

The  reporting  and  recordkeeping 
provisions  in  30  CFR  50,  Notification, 
Investigation,  Reports  and  Records  of 
Accidents,  Injuries  and  Illnesses, 
Employment  and  Coal  Production  in 
Mines,  are  essential  elements  in 
MSHA's  Congressional  mandate  to 
reduce  work-related  injuries  and  • 
illnesses  among  the  nation's  miners. 

Section  50.10  requires  mine  operators 
and  mining  contractors  to  immediately 
notify  MSHA  in  the  event  of  an 
accident.  This  immediate  notification  is 
critical  to  MSHA's  timely  investigation 
and  assessment  of  the  probable  cause  of 
the  accident. 

Section  50.11  requires  that  the 
operator  or  contractor  investigate  each 
accident  and  occupational  injury  and 
prepare  a  report.  "The  operator  or 
contractor  may  not  use  MSHA  Fonii 
7000-1  as  a  report,  unless  the  mine 
employs  fewer  than  20  miners  and  the 
occurrence  involves  an  occupational 
injury  not  related  to  an  accident. 


Section  50.20(a)  requires  mine 
operators  and  mining  contractors  to 
report  each  accident,  injiiry,  or  illness  to 
MSHA  on  Form  7000-1  within  10 
working  days  after  an  accident  or  injury 
has  occurred  or  an  occupational  illness 
has  been  diagnosed.  The  use  of  MSHA 
Form  7000-1  provides  for  xmiform 
information  gathering  across  the  mining 
industry. 

MSHA  tabulates  and  analyzes  the 
information  fit>m  MSHA  Form  7000-1, 
along  with  data  firom  MSHA  Form 
7000-2,  Quarterly  Mine  Employment 
and  Coal  Production  Report  (0MB  No. 
1219-0006),  to  compute  incidence  and 
severity  rates  for  various  injury  types. 
These  rates  are  used  to  analyze  trends 
and  to  assess  the  degree  of  success  of 
the  health  and  safety  efforts  of  MSHA 
and  the  mining  industry. 

Accident,  injury,  and  illness  data 
when  correlated  with  employment  and 
production  data  provide  information 
that  allows  MSHA  to  improve  its  safety 
and  health  enforcement  programs,  focus 
its  education  and  training  efforts,  and 
establish  priorities  for  its  technical 
assistance  activities  in  mine  safety  and 
health.  Maintaining  a  current  database 
allows  MSHA  to  identify  and  direct 
increased  attention  to  those  mines, 
industry  segments,  and  geographical 
areas  where  hazardous  trends  are 
developing.  This  could  not  be  done 
effectively  utilizing  historical  data.  The 
information  collected  under  Part  50  is 
the  most  comprehensive  and  reUable 
occupational  data  available  concerning 
the  mining  industry. 


Section  103(d)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  mandates  that  each  accident  be 
investigated  by  the  operator  to 
determine  the  cause  and  means  of 
preventing  a  reciurence.  Records  of 
such  accidents  and  investigations  shall 
be  kept  and  made  available  to  the 
Secretary  or  his/her  authorized 
representative  and  the  appropriate  State 
agency.  Section  103(h)  requires 
operators  to  keep  any  records  and  make 
any  reports  that  are  reasonably 
necessary  for  MSHA  to  perform  its 
duties  under  the  Mine  Act.  Section 
103(j)  of  the  Mine  Act  requires  operators 
to  notify  MSHA  of  the  occurrence  of  an 
accident  and  to  take  appropriate 
measures  to  preserve  any  evidence 
which  would  assist  in  the  investigation 
into  the  cause  or  causes  of  the  accident. 

n.  Current  Actions 

MSHA  is  seeking  approval  of  the 
existing  information  collection 
requirements  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  as 
amended. 

Type  of  Review:  Extension. 
Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Accident,  Injury  and 
Illness  Report. 

Affected  Public:  Business  or  other  for- 
profit. 

Recordkeeping:  5  years  after 
submission  date. 

Cite/Reference/Form/etc:  30  CFR 
50.10,  50.11  and  50.20. 


Regulatory  reference 


50.10,  Immediate  Notification 

50.11(b),  Investigation  of  Accidents/Oc- 
cupational Injuries. 

50.11(b),  Separate  Reports  <20  employ- 
ees. 
50.20  Reports 

Verify  Data  Mailer 

Correct  Data  Mailer »„ „ 

Totals 


Responses 


91  fatals 

2,156  other 

48  fatals 

20,670  nonfatal, 

1,611  other 

43  fatals 

545  other 

22,997  initial,  .„. 
11,937  follow-up 

10.000  

246  


Frequency 


One-time 
One-time 

One-time 

Onetime 

Annually 
Annually  . 


Annual  re- 
sponses 


2,247 
22,329 

588 

34,934 

10,000 
246 


Average  time 
per  response 

30  minutes  .... 

80  hours 

2  hours 

3  hours 

40  hours 

3  hours 

30  minutes  .... 
20  minutes  .... 
30  minutes  .... 
15  minutes  .... 


Burden 
hours 


1,124 
50,013 

3.355 

15,438 

5.000 
62 


74.992 
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Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $19,199. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  10. 1999. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 

Hesources. 

(FR  Doc.  99-12220  Filed  5-13-99;  8:45  am] 

BiLLMQ  COOE  4610-4»^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Infonnation  Collection 
ActivitlM:  Submission  to  0MB  for 
Revision  to  Currently  Approved 
Infonnation  Collections;  Comment 
Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  These  information  collections  were 
originally  published  on  March  15, 1999. 
No  comments  were  received. 
DATES:  Comments  will  be  accepted  until 
June  14, 1999. 

ADDRESSES:  Interested  parties  are    ■ 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  0MB 
Reviewer  hsted  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen  (703)  518-6411,  National  Credo^ 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433.  E-mail: 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington, 
DC  20503.  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  infonnation  collection 
requests,  with  appUcable  supporting 
docimientation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 
SUPPt^MENTARY  INFORMATION:  Proposal 
for  the  following  collections  of 
information: 

OMB  Number:  3133-0057. 

Form  Number:  N/A. 


Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Title:  Monthly  Board  Meeting 
Minutes. 

Description:  The  Federal  Credit  Union 
(FCU)  Act  and  the  standard  FCU  bylaws 
require  FCUs  to  mainteun  minutes  of  its 
board  and  member  meetings. 

Respondents:  Federal  Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6,888. 

Estimated  Burden  Hours  Per 
Response:  3.25  hours. 

Frequency  of  Response:  13  meetings 
per  year  @  15  minutes  per  meeting. 

Estimated  Total  Annual  Burden 
Hours:  22,386. 

Estimated  Total  Annual  Cost:  N/A. 

OMB  Number:  3133-0081. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Crecfit  Union  Bylaws  and 
Certification.  Bylaws.  Article  XIX, 
Section  5. 

Description:  The  standard  FCU 
Bylaws  require  that  each  Credit  Union 
maintain  copies  of  important  dociiments 
and  election  results. 

Respondents:  Federal  Credit  Union 
board  of  directors. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6.888. 

Estimated  Burden  Hours  Per 
Response:  12  minutes. 

Frequency  of  Response:  13  meetings 
per  year  @  12  minutes  per  meeting. 

Estimated  Total  Annual  Burden 
Hours:  1379. 

Estimated  Total  Annual  Cost:  N/A. 

OMB  Number:  3133-0139. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

r/(7e;  Organization  and  Operation  of 
Federal  Credit  Unions. 

Description:  Federal  Credit  Unions 
wishing  to  pay  landing-related 
incentives  to  employees  must  establish 
written  policies. 

Respondents:  Certain  Federal  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Response:  One. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

Estimated  Total  Annual  Cost: 
$25,000. 

OMB  Number:  3133-0140. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Secondary  Capital  for  Low- 
Income  Designated  Credit  Unions. 

Description:  Low-income  designated 
credit  imions  that  offer  secondary 


capital  accoimts  must  adopt  a  written 
plan,  send  a  copy  of  their  plan  to  their 
NCUA  Regional  Director,  and  have 
accoimt  contract  documents  and 
disclosure  forms. 

Respondents:  Certain  Limited-Income 
Federal  Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  26. 

Estimated  Burden  Hours  Per 
Response:  3. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  78. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  May  10, 1999. 

Hattie  M.  Ulan, 

Acting  Secretary  of  the  Board. 

[FR  Doc.  99-12268  Filed  5-13-99;  8:45  am] 

BILUNG  COOE  7S35-01-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Panel,  Design  Section  (Creation  & 
Presentation  category)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
24-25, 1999.  The  panel  will  meet  from 
9:00  a.m.  to  6:00  p.m.  on  June  24,  and 
from  9:00  a.m.  to  4:00  p.m.  on  June  25, 
in  Room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  D.C.,  20506.  A  portion  of 
this  meeting,  from  10:45  a.m.  to  4:00 
p.m.  on  June  25,  will  be  o(>en  to  the 
public  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
Jime  24th  and  from  9:00  a.m.  to  10:45 
a.m.  on  June  25th,  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14. 1998.  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 


with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  jM)u  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Aits,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
D.C  20506,  or  call  202/682-5691. 

Dated:  May  6, 1999. 
Kathy  PlowitZ:Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  99-12221  Filed  5-13-99;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  and  Time:  May  31-]ime  1. 1999;  8:30 
AM-5PM. 

Mace:  Rooms  330  ft  340,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Ck)ntact  Persons:  Dr.  Saifur  Rahman, 
Program  Director,  Control,  Networks,  and 
Computational  Intelligence  (CNQ),  Division 
of  Electrical  and  Communications  Systems, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Room  675,  Arlington.  VA  22230. 
Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  **  Regular 
Research  **  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  May  10. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  99-12198  Filed  5-13-99;  8:45  am] 

HUJNQ  OOOE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Infomiation 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems(*1200). 

Date  and  Time:  May  27-May  28. 1999  8 
a.m.— 5  p.m. 

Place:  Holiday  Inn  Capitol  550  C  Street. 
SW  Washington,  DC  20024. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Gary  Strong,  Deputy 
Director,  Division  of  Information  and 
Intelligent  Systems.  Room  1115.  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  and  Data  Management  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  Uie  Government 
in  the  Sunshine  Act 

Dated:  May  10, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  99-12197  Filed  5-13-99;  8:45  am) 

BKUNQ  OOOE  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcat  Na  40-89aq 

Environmental  Assessment  and 
Rnding  of  No  Significant  Impact  for 
Exemption  From  Certain  NRC 
Licensing  Requirements  for  Special 
Nuclear  Material  for  Envirocare  of 
Utah.  inc. 

Background 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  Order 
pursuant  to  Section  274f  of  the  Atomic 
Energy  Act  that  would  exempt 
Envirocare  of  Utah.  Inc.  (Envirocare) 
firom  certain  NRC  regulations.  The 
exemption  would  allow  Envirocare. 
imder  specified  conditions,  to  possess 
waste  containing  special  nuclear 
material  (SNM),  in  greater  mass 
quantities  than  specified  in  10  CFR  Part 


150,  at  Envirocare's  low-level  waste 
(LLW)  disposal  facility  located  in  Clive, 
Utah,  without  obtaining  an  NRC  license 
pursuant  to  10  CFR  Part  70.  A 
description  of  the  operations  at  the 
facility  and  staffs  safety  analysis  for  the 
exemption  are  discussed  in  the 
companion  Safety  Evaluation  Report 
(SER). 

EnTironmental  Assessment 

Identification  of  Proposed  Action 

Staff  proposes  to  exempt  Envirocare 
from  the  licensing  requirements  in  10 
CFR  Part  70.  The  exemption  would 
permit  Envirocare  to  possess  SNM 
without  regard  for  mass.  Rather  than 
relying  on  mass  to  ensure  criticality 
safety,  concentration-based  limits  are 
being  applied,  such  that  accumulations 
of  SNM  at  or  below  these  concentration 
limits  would  not  pose  a  criticality  safety 
concern.  The  methodology  used  to 
establish  these  limits  is  discussed  in  the 
SER.  The  exemption  is  contingent  on 
Envirocare  complying  with  specific 
conditions  in  the  exemption.  These 
conditions  are  as  follows: 

1.  Concentrations  of  SNM  in  individual 
waste  containers  must  not  exceed  the 
following  values  at  time  of  receipt: 


Radionudide 


L»-235« 

U-235C 
U-235<' 
U-233  ... 
Pu-236  . 
Pi>-238  . 
Pu-239  . 
Pu-240  . 
Pu-241  . 
Pu-242  . 
Pu-243  . 
Pu-244  . 


Maximum 
concentra- 
tion 
(pCi/g) 


1900 

1190 

160 

680 

75.000 

500 

10,000 

10.000 

10.000 

350.000 

10,000 

500 

500 


Measure- 
ment uncer- 
tainty 
(pCi/g) 


285 

179 

24 

102 

11,250 

75 

1.500 

1.500 

1,500 

50.000 

1,500 

75 

75 


•For  uranium  below  10  percent  enrichment 
and  a  maximum  of  20  percent  MgO  of  the 
weight  of  the  wttste. 

opor  uranium  at  or  atxjve  10  percent  enrictv 
ment  and  a  maximum  of  20  percent  MgO  of 
the  weight  of  the  waste. 

(For  uranium  at  any  enrichment  with  unlim- 
ited MgO  or  beryllium. 

"•For  uranium  at  any  enrichment  with  sum  of 
MgO  and  beryllium  not  exceeding  49  percent 
of  the  weight  of  the  waste. 

The  measurement  uncertainty  values  In  col- 
umn 3  above  represent  the  maximum  one- 
sigma  uncertainty  associated  with  the  meas- 
urement of  ttie  concentration  of  the  particular 
radionuclide. 

The  SNM  must  t>e  homogeneously  distrib- 
uted throughout  the  waste.  If  the  SNM  is  not 
homogeneously  distributed,  then  the  limiting 
concentrations  must  not  be  exceeded  on  aver- 
age in  any  contiguous  mass  of  145  kilograms. 

2.  Except  as  allowed  by  notes  a,  b,  c,  and 
d  in  Condition  1,  waste  must  not  contain 
"pure  6»ms"  of  chemicals  containing  carbon, 
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fluorine,  magnesium,  or  bismuth  in  bulk 
quantities  (e.g.,  a  pallet  of  drums,  a  B-25 
box).  By  "pure  forms,"  it  is  meant  that 
mixtures  of  the  above  elements  such  as 
magnesium  oxide,  magnesium  carbonate, 
magnesium  fluoride,  bismuth  oxide,  etc.  do 
not  contain  other  elements.  These  chemicals 
would  be  added  to  the  waste  stream  during 
processing,  such  as  at  fuel  fecilities  or 
treatment  such  as  at  mixed  waste  treatment 
facilities.  The  presence  of  the  above  materials 
will  be  determined  by  the  generator,  based  on 
process  knowledge  or  testing. 

3.  Except  as  allowed  by  notes  c  and  d  in 
Condition  1,  waste  accepted  must  not  contain 
total  quantities  of  beryllium,  hydrogenous 
material  enriched  in  deuterium,  or  graphite 
above  one  percent  of  the  total  weight  of  the 
waste.  The  presence  of  the  above  materials 
will  be  determined  by  the  generator,  based  on 
process  knowledge,  physical  observations,  or 
testing. 

4.  Waste  packages  must  not  contain  highly 
water  soluble  forms  of  uranium  greater  than 
350  grams  of  uranium-235  or  200  grams  of 
uranium-233.  The  sum  of  the  fractions  rule 
will  apply  for  mixt\ires  of  U-233  and  U-235. 
Highly  soluble  forms  of  uranium  include,  but 
are  not  limited  to:  uranium  sulfote.  uranyl 
acetate,  uranyl  chloride,  uranyl  formate, 
uranyl  fluoride,  uranyl  nitrate,  uranyl 
potassium  carbonate,  and  uranyl  sulfate.  The 
presence  of  the  above  materials  will  be 
determined  by  the  generator,  based  on 
process  knowledge  or  testing. 

5.  Mixed  waste  processing  of  waste 
containing  SNM  will  be  limited  to 
stabilization  (mixing  waste  with  reagents), 
micro-encapsulation,  and  macro- 
encapsulation  using  low-density 
polyethylene. 

6.  Envirocare  shall  require  generators  to 
provide  the  following  information  for  each 
waste  stream: 

Pre-Shipment 

1.  Waste  Description.  The  description  must 
detail  how  the  waste  was  generated,  list  the 
physical  forms  in  the  waste,  and  identify 
uranium  chemical  composition. 

2.  Waste  Characterization  Summary.  The 
data  must  include  a  general  description  of 
how  the  waste  was  characterized  (including 
the  volumetric  extent  of  the  waste,  and  the 
number,  location,  type,  and  results  of  any 
analytical  testing],  the  range  of  SNM 
concentrations,  and  the  analytical  results 
with  error  values  used  to  develop  the 
concentration  ranges. 

3.  Uniformity  Description.  A  description  of 
the  process  by  which  the  waste  was 
generated  showing  that  the  spatial 
distribution  of  SNM  must  be  uniform,  or 
other  information  supporting  spatial 
distribution. 

4.  Manifest  Concentration.  The  generator 
shall  describe  the  methods  to  be  used  to 
determine  the  concentrations  on  the 
manifests.  These  methods  could  include 
direct  measurement  and  the  use  of  scaling 
factors.  The  generator  shall  describe  the 
uncertainty  associated  with  sampling  and 
testing  used  to  obtain  the  manifest 
concentrations. 

Envirocare  shall  review  the  above 
information  and,  if  adequate,  approve  in 


writing  this  pre-shipment  waste 
characterization  and  assurance  flan  before 
permitting  the  shipment  of  a  waste  stream. 
This  will  include  statements  that  Envirocare 
has  a  written  copy  of  all  the  information 
required  above,  that  the  characterization 
information  is  adequate  and  consistent  with 
the  waste  description,  and  that  the 
information  is  sufficient  to  demonstrate 
compliance  with  conditions  1  through  4. 
Where  generator  process  knowledge  is  used 
to  demonstrate  compliance  with  conditions 
1,  2,  3,  or  4,  Envirocare  shall  review  this 
information  and  determine  when  testing  is 
required  to  provide  additional  information  in 
assuring  compliance  with  the  conditions. 
Envirocare  shall  retain  this  information  as 
required  by  the  State  of  Utah  to  permit 
independent  review. 

At  Receipt 

Envirocare  shall  require  generators  of  SNM 
waste  to  provide  a  written  certification  with 
each  waste  manifest  that  states  that  the  SNM 
concentrations  reported  on  the  manifest  do 
not  exceed  the  limits  in  Condition  1,  that  the 
measurement  uncertainty  does  not  exceed 
the  uncertainty  value  in  Condition  1,  and 
that  the  waste  meets  conditions  2  through  4. 

7.  Sampling  and  radiological  testing  of 
waste  containing  SNM  must  be  performed  in 
accordance  with  the  Utah  Division  of 
Radiation  Control  License  Condition  58. 

8.  Envirocare  shall  notify  the  NRC,  Region 
IV  offlce,  within  24  hours  if  any  of  the  above 
conditions  are  violated.  A  written 
notification  of  the  event  must  be  provided 
within  7  days. 

9.  Envirocare  shall  obtain  NRC  approval 
prior  to  changing  any  activities  associated 
with  the  above  conditions. 

Need  for  the  Proposed  Action 

In  May  1997,  the  State  of  Utah 
determined  that  Envirocare  had 
exceeded  the  SNM  possession  limits  in 
its  State  of  Utah  license.  Consequently, 
NRC  Region  IV  conducted  an  inspection 
of  the  facility  in  June  1997.  The  findings 
of  the  inspection  are  discussed  in  an 
inspection  report  and  demand  for 
information  dated  May  21, 1998.  As  a 
result  of  the  inspection,  NRC  issued  a 
Confirmatory  Order  (Order)  on  June  25, 
1997,  which  required  Envirocare,  in 
part,  to  reduce  its  possession  of  SNM 
and  to  submit  a  compliance  plan  (CP)  to 
NRC  for  approval.  As  part  of  the 
approved  CP,  trucks  containing  SNM 
waste  can  proceed  to  the  disposal  cell 
(assuming  the  conditions  stated  in  the 
Order  apply]  without  counting  the  SNM 
waste  in  Envirocare's  possession 
inventory.  This  waste  is  considered  "in- 
transit,"  under  the  exemption  of  10  CFR 
70.12,  because  the  carrier  is  still 
present. 

In  a  letter  dated  October  14, 1997,  the 
State  of  Utah  informed  NRC  that  SNM 
waste  was  being  transferred  from  rail 
cars  to  trucks  in  the  Salt  Lake  City  rail 
yard  and  then  taken  to  the  Envirocare 
site  either  directly  or  after  storage  in 


transit  at  a  transport  facility.  To  evaluate 
this  practice,  the  NRC  and  the  U.S. 
Department  of  Transportation  (DOT) 
conducted  an  inspection.  The 
inspection  concluded  that  applicable 
NRC  and  DOT  regulations  were  being 
followed.  (The  inspection  is 
documented  in  a  report  dated  April  21, 
1998.) 

Before  the  Order  and  CP,  rail 
shipments  were  transported  directly  to 
a  rail  siding  adjacent  to  the  site.  Rail 
cars  were  staged  on  the  siding  imtil  the 
waste  could  be  moved  onto  the  site 
within  licensed  limits.  Subsequent  to 
the  Order  and  CP  which,  as  noted, 
provide  for  trucks  to  proceed  directly  to 
the  disposal  cell  without  being  counted 
in  the  SNM  possession  inventory,  it  has 
been  operationally  advantageous  for 
Envirocare  to  receive  SNM  waste  via 
truck.  In  addition,  transfer  from  rail  to 
truck  in  Salt  Lake  City  is  more 
economical  for  the  shippers  because 
rolling  stock  rental  fees  are  reduced. 
Thus,  the  Order  and  CP  may  have  led 
to  a  practice  of  transferring  of  SNM 
waste  from  rail  cars  to  trucks  in  Salt 
Lake  City.  Some  trucks  and  SNM  waste 
are  staged  at  a  nearby  industrial  facility 
and  do  not  go  directly  to  the  disposal 
site  because  of  the  SNM  possession 
limit.  Staff  concludes  that  this  process 
has  resulted  in  a  change  in  the  mode  of 
transportation  of  waste  to  the  site  (i.e., 
more  truck  shipments),  leading  to  a 
slightly  higher  probability  of  a 
transportation  accident.  Moreover,  the 
increased  waste  handling  has  increased 
the  possibility  of  container  rupture  and 
resultant  spillage  in  a  metropolitan  area. 
In  addition,  SI^  waste  is  being  staged 
while  in  transit  at  nearby  unlicensed 
industrial  facility.  Thus,  the  current 
practice — while  conforming  to 
applicable  NRC  and  DOT  regulations — 
might  be  regarded  as  less  safe  and  may 
be  a  direct  result  of  conditions  in  the 
CP. 

To  resolve  this  issue,  staff  explored 
ways  in  which  rail  cars  could  be 
allowed  to  proceed  directly  to  the  site. 
Staff  considered  that  if  the  SNM  waste 
was  shipped  in  accordance  with  10  CFR 
Part  71,  and  applicable  DOT  regulations, 
that  these  conditions  were  sufficiently 
protective  while  the  waste  was  on  the 
rail  cars,  regardless  of  being  located 
inside  or  outside  the  site  boundary.  Staff 
further  evaluated  whether  concentration 
limits  could  be  established  to  prevent  an 
inadvertent  criticality.  Considering  that 
concentration  limits  could  be 
established,  an  acceptable  rationale, 
therefore,  exists  for  allowing  above- 
ground  storage  of  similar  material  in  a 
comparable  or  more  dispersed 
configuration.  This  rationale,  in  the 
staff's  view,  supports  NRC  taking  action 


to  alleviate  the  regulatory  constraint  that 
appears  to  have  led  to  the  less  than 
optimal  practice,  described  above,  for 
transporting  SNM  waste  to  Envirocare. 

Environmental  Impacts  of  the  Proposed 
Action 

Envirocare  is  licensed  by  the  State  of 
Utah,  an  NRC  Agreement  State,  under  a 
10  CFR  Part  61  equivalent  license  for 
the  disposal  of  LLW.  Envirocare  is  also 
licensed  by  Utah  to  dispose  of  mixed- 
radioactive  and  hazardous  wastes.  In 
addition,  Envirocare  has  an  NRC  license 
(SM&-1559)  to  dispose  of  waste 
containing  ll(e)2  byproduct  material. 
NRC  has  prepared  an  environmental 
impact  statement  (EIS)  (NUREG-1476), 
SERs,  and  environmental  assessments 
(EAs)  for  its  licensing  action.  The  State 
of  Utah,  in  support  of  its  licensing 
activities,  has  also  prepared  SERs.  The 
proposed  actions  now  under 
consideration  would  not  change  the 
potential  environmental  effects  assessed 
in  these  documents. 

The  regulations  regarding  SNM 

{>ossession  in  10  CFR  part  150  set  mass 
imits  whereby  a  licensee  is  exempted 
from  the  licensing  requirements  of  10 
CFR  part  70  and  can  be  regulated  by  an 
Agreement  State.  The  Ucensing 
requirements  in  10  CFR  part  70  apply  to 
persons  possessing  greater  than  critical 
mass  quantities  (as  defined  in  10  CFR 
150.11).  The  principal  emphasis  of  10 
CFR  part  70  is  criticality  safety  and 
safeguarding  SNM  against  diversion  or 
sabotage.  The  NRC  staff  considers  that 
criticality  safety  can  be  maintained  by 
relying  on  concentration  limits,  under 
the  specified  conditions.  These 
concentration  limits  are  considered  an 
alternative  definition  of  quantities  not 
sufficient  to  form  a  critical  mass  to  the 
weight  limits  in  10  CFR  150.11;  thereby, 
assiuing  the  same  level  of  protection. 
Therefore,  the  NRC  concludes  that 
this  proposed  exemption  will  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 

Alternatives  to  the  Proposed  Action 

The  NRC  staff  considered  two 
alternatives  to  the  proposed  action.  One 
alternative  to  the  proposed  action  wouid 
be  to  not  grant  the  exemption  (no-action 
alternative);  therefore,  increased 
handling  of  SNM  waste  would  continue 
to  occur  in  Salt  Lake  City,  Utah,  and  at 
a  nearby  industrial  site.  Although  the 
incremental  dose  increase  to 
transportation  workers  and  to  the  public 
may  be  small,  it  is  greater  than  if  the 
shipments  continued  to  the  site  via  rail. 
The  current  practice  is  considered  less 
desirable. 

Another  alternative  would  be  to  grant 
the  exemption  without  condition.  This 
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option  would  not  provide  sufficient 
protection  of  health,  safety,  and  the 
environment. 

Agencies  and  Persons  Consulted 

Officials  bom  the  State  of  Utah, 
Department  of  Environmental  Quality, 
Division  of  Radiation  Control  were 
contacted  about  this  EA  for  the 
proposed  action  and  had  no  comments. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  EA,  the  NRC  finds  that  the 
proposed  action  of  granting  an 
exemption  from  NRC  licensing 
requirements  in  10  CFR  Part  70  will  not 
significantly  impact  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  decided  not  to  prepare  an  EIS 
for  the  proposed  exemption. 

For  Further  Information  Contact: 
Timothy  E.  Harris,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX;  20555- 
0001.  Telephone:  (301)  415-6613.  Fax.: 
(301)  415-5398. 

Dated  at  RockviUe,  Maryland,  this  7th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(PR  Doc.  9»-12241  Filed  5-13-99;  8:45  am] 
BILUNQ  OOOE  T9M>-«1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AQBCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

StJMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  vtreb 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 


4006  applies  to  premium  payment  years 
beginning  in  May  1999.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations - 
following  mass  withdrawal  imder  part 
4281  apply  to  valuation  dates  occurring 
in  June  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable>Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premixun  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  May  1999  is  4.72  percent  (i.e.,  85 
percent  of  the  5.55  percent  yield  figure 
for  April  1999). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  June 
1998  and  May  1999. 


For  premium  payment  years 
t)eginning  in: 


June  1998 

July  1998 

August  1998  

September  1998 
October  1998  .... 
November  1998 
December  1998 
January  1999  .... 
February  1999  .. 

March  1999 

April  1999  

May  1999 


The  as- 
sumed inter- 
est rate  is: 


5.04 
4.86 
4.83 
4.71 
4.42 
4.26 
4.46 
4.30 
4.39 
4.56 
4.74 
4.72 


Multianployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
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assomptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  June 
1999  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assimiptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  May  1999. 

David  ML  Straua. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-12174  Filed  5-13-99;  8:45  am] 
BIUJNQCOOE  770S-01-P 


PRESIDIO  TRUST 

Notice  of  Receipt  of  and  Availability  for 
Public  Comment  on  an  Application  for 
Wireless  Telecommunications 
Facilities  Site;  The  Presidio  of  San 
FrarKlsco,  California 

AQBICY:  The  Presidio  Trust. 
ACTION:  Public  notice. 

SUMMARY:  This  notice  announces  the 
Presidio  Trust's  receipt  of  and 
availability  for  public  comment  on  an 
appUcation  from  Bay  Area  Cellular 
Telephone  Company,  dba  Cellular  One, 
for  a  wireless  telecommimicatlons 
facilities  site  in  The  Presidio  of  San 
Francisco  (the  "Project").  The  proposed 
location  of  the  Project  is  in  the  vicinity 
of  Buildings  1211  and  1255,  Armistead 
and  Hoflman  Streets,  San  Francisco, 
Cahfomia  (the  "Project  Site"). 

The  Project  involves  placing  two 
wooden  utility  poles  and  a  one-story 
equipment  building  at  the  Project  Site. 
One  of  the  wooden  utility  poles  will  be 
approximately  50  feet  tall  and  the  other 
will  be  approximately  40  feet  tall.  The 
one-story  equipment  building  will  be  9 
feet  by  15  feet.  Power  for  the  Project  will 
be  from  underground  coaxial  cables 
connected  to  existing  power  sources. 
Connection  to  telephone  lines  will  be 
through  existing  telephone  lines.    . 

Comments:  Comments  on  the 
proposed  Project  must  be  sent  to  Devon 
Danz,  Presidio  Trust,  34  Graham  Street, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052,  and  be  received  by  June 
14, 1999.  A  copy  of  Cellular  One's 
application  is  available  upon  request  to 
the  Presidio  Trust. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Devon  Danz,  Presidio  Trust,  34  Graham 
Street,  P.O.  Box  29052,  San  Francisco, 
CA  94129-^X)52.  Telephone:  415-561- 
5300. 


Dated:  May  10, 1999. 
Karen  A.  Coolc, 

General  Counsel. 

[FR  Doc.  99-12317  Filed  5-13-99;  8:45  am] 

WLUNQ  CODE  431(MR-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestmant  Company  Act  Release  No. 
23829:812-11232] 

New  England  Funds  Trust  I,  et  al,; 
Notice  of  Application 

May  10, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  to  amend  a  prior  order  that 

granted  an  exemption  from  section  15(a) 

of  the  Act  and  rule  18f-2  Under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  amending  a  prior  order 
that  permits  them  to  enter  into  and 
materially  amend  investment  sub- 
advisory  contracts  without  receiving 
shareholder  approval  ("Prior  Order").* 
APPUCANTS:  New  England  Funds  Trust  I. 
New  England  Fimds  Trust  n.  New 
England  Funds  Trust  HI,  New  England 
Cash  Management  Trust,  New  England 
Tax  Exempt  Money  Market  Trust  (the 
"New  England  Fimds"),  New  England 
Zenith  Fund  (the  "Zenith  Fund") 
(together  with  the  New  England  Funds, 
the  "Trusts")  New  England  Funds 
Management,  L.P.  ("NEFM"),  and  TNE 
Advisers,  hic.  ("TNE  Advisers"). 
RUNG  DATES:  The  apphcation  was  filed 
on  July  24, 1998,  and  amended  on 
December  2, 1998,  and  on  March  4, 
1999.  Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  included  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Jime  3, 1999  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


>  New  England  Funds  Trust  I,  et  al..  Investment 
Company  Act  Release  Nos.  22796  (Aug.  22, 1997) 
(notice)  and  22824  (Sept.  17, 1997)  (order). 


request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW,  Washin^on,  DC  20549- 
0609.  Applicants.  399  Boylston  Street, 
4th  Floor.  Boston.  MA  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Invwtment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SAC's  Pubhc  Reference  Branch,  450  5th 
Street.  N.W.,  Washington,  DC.  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Repreeentations 

1.  The  Trusts  are  open-end 
management  investment  companies 
registered  under  the  Act.  The  Zenith 
Fund  serves  as  a  funding  vehicle  for 
certain  variable  annuity  and  variable  life 
insurance  products  is  sued  by 
Metropolitan  Life  Insurance  Company, 
and  its  subsidiary.  New  England  Life 
Insurance  Company. 

2.  NEFM  and  TNE  Advisers  are 
registered  as  investment  advisers  imder 
the  Investment  Advisers  Act  of  1940. 
NEFM  serves  as  investment  adviser  to 
each  of  the  New  England  Fimds.  except 
the  New  England  Growth  Fund  Series. 
TNE  Advisers  serves  as  investment 
adviser  for  each  series  of  the  Zenith 
Fund,  except  the  Capital  Growth  Series. 

3.  Each  series  of  each  of  the  New 
England  Fimds  (except  the  New 
England  Growth  Fund  Series)  and  of  the 
Zenith  Fund  (except  the  Capital  Growth 
Series)  (together,  the  "Series")  utilizes 
an  adviser/sub-adviser  management 
structure.  Under  this  structure,  either 
NEFM  or  TNE  Advisers  acts  as  each 
Series'  investment  adviser,  delegating 
the  day-to-day  portfolio  management  for 
each  Series  to  one  or  more  sub-advisers. 

4.  On  September  17. 1997,  applicants 
received  the  Prior  Order  permitting 
NEFM  and  TNE  Advisers  to  enter  into 
sub-advisory  agreements  for  the  Series 
without  obtaining  shareholder  approval. 
Among  other  things,  the  Prior  Order  is 
subject  to  a  condition  that  requires  that 
a  notice,  in  the  form  of  an  information 
statement,  be  sent  to  shareholders 
following  the  hiring  of  a  new  sub- 
adviser  or  the  implementation  of  a 
material  change  to  a  sub-advisory 
agreement.  AppUcants  seek  to  amend 
the  Prior  Order  to  preserve  the 
requirement  to  provide  notice  to 
shareholders  regarding  the  hiring  of  a 
new  sub-adviser,  but  eliminate  the 
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requirement  to  provide  a  notice  in  the 
form  of  an  information  statement  of 
other  material  changes  to  a  sub-advisoiy 
agreement 

5.  Applicants  assert  that  the  requested 
amenchnent  woiild  save  the  Series  the 
expense  of  preparing  and  mailing  an 
information  statement  to  shareholders, 
and  would  be  consistent  with  the  reUef 
granted  in  the  Prior  Order.  Applicants 
also  state  that  any  amendments  to  sub- 
advisory  agreements  which  are  material 
so  as  to  warrant  disclosure  in  the 
prospectus  would  be  disclosed  to 
shareholders  by  means  of  prospectus 
supplements  commonly  known  as 
"stickers". 

Applicants'  Legal  Analysis 

1.  Secticm  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  amending  the  Prior  Order  as 
requested  would  be  consistent  with  the 
standards  of  section  6(c)  of  the  Act. 

Applicants'  Conditions 

AppUcants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  conditions  of  the  Prior 
Order,  with  condition  3  of  the  Prior 
Order  modified  to  read  as  follows: 

Within  90  days  after  the  hiring  of  any 
new  sub-adviser,  the  Trusts  will  fiimish 
shareholders  with  all  information  about 
a  new  sub-adviser  or  sub-advisory 
agreement  that  would  be  included  in  a 
proxy  statement.  The  information  will 
include  any  change  in  the  disclosure 
caused  by  the  addition  of  a  new  sub- 
adviser.  The  Series  will  meet  this 
condition  by  providing  shareholders 
with  an  information  statement  meeting 
the  requirements  of  Regulation  14C  and 
Schedule  14C  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Tlie  information  statement  also 
will  meet  the  requirements  of  Item  22  of 
Schedule  14A  imder  the  Exchange  Act. 
The  Zenith  Fund  will  ensure  that  the 
information  statement  is  furnished  to 
the  imitholders  of  any  separate  account 
for  which  the  Zenith  Fund  serves  as  a 
funding  vehicle. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FRDoc.  9»-12231  Filed  5-13-99;  8:45  am] 
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HIings  Under  Itw  PuMic  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAcf) 

May  7, 1999. 

Notice  is  hereby  given  that  the 
foUowing  filing(sj|  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  die  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  propomd 
transactions(s)  summarized  below.  The 
application(s)  and/ or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  throngh  the 
Commissicm's  Branch  ofPublic 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  1, 1999,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  application(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  1, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effiective. 

West  Pen  Power  Colnpany  (70-9469) 

West  Pen  Power  Company  ("West 
Penn"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  a 
wholly  owned  utility  subsidiary  of 
Allegheny  Energy,  Inc.,  ("Allegheny"),  a 
registered  holding  company,  10435 
Downsvills  Pike,  Hagerstown,  MD 
21740-1766,  has  filed  an  application- 
declaration  with  this  Commission  under 
sections  6(a),  7,  9(a),  10, 12(b),  and  13(b) 
of  the  Act  and  rules  45,  54,  90  and  91 
under  the  Act. 

The  Electricity  Generation  Customer 
Choice  and  Competition  Act  of  1996 
("Competition  Act")  provides  for  the 
restructuring  of  the  electric  utility 
industry  in  Pennsylvania.  The 
Competition  Act  requires  the 
unbimdling  of  electric  services  into 
separate  supply,  transmission,  and 
distribution  services  vdth  open  retail 
competition  for  supply.  The 


Competition  Act  requires  utiUties  to 
subnut  restructuring  plans  to  the 
Pennsylvania  Public  UtiUty  Commission 
("PUC"),  including  transition  costs 
which  result  from  competition. 
Transition  costs  include  regulatory 
assets,  long-term  purchased  power 
commitments,  and  other  costs, 
including  investment  in  generating 
plans,  spend-fuel  disposal,  retirement 
costs  and  reorganizati(Mi  costs,  for 
which  an  opportunity  for  recovery  is 
allowed  in  an  amount  determined  by 
the  PUC  to  be  just  and  reasonable.  The 
Competition  Act  also  authorizes  the 
PUC  to  adopt  Qualified  Rate  Oiders 
("QRO")  to  approve  the  issuance  of  d^ 
securities  ("Transition  Bonds")  by  a 
utility  as  a  mechanism  to  mitigate 
transition  costs  and  reduce  customer 
rates.  Under  the  Competition  Act, 
proceeds  of  Transition  Bonds  are 
required  to  be  used  principally  to 
reduce  qualified  stranded  costs  and  the 
related  capitalization  of  the  utility.  To 
the  extent  a  QRO  and  the  rates  and  other 
charges  authorized  are  declared  to  be 
irrevocable,  the  irrevocable  QRO  issued 
by  the  PUC  will  create  Intangible 
Transition  Property  ("ITP")  by  contract 
which  can  be  used  to  secure  the 
transition  bonds.  The  Transition  Bonds 
are  repayable  from  irrevocable 
Litangible  Transition  Charges  ("ITC").* 

West  Pen  filed  its  restructuring  plan, 
which  unlnmdled  generation  trmn 
transmission  and  distribution,  with  the 
PUC.  On  November  19, 1998  tiie  PUC 
adopted  a  final  QRO  in  response  to  West 
Penn's  application  and  authorized  the 
recovery  of  transition  costs  by  West 
Penn  of  $670  miUion  (or  $630  million 
in  the  event  of  a  merger  with  DQE, 
hic.).2 

In  connection  with  the  November  19, 
1998  QRO.  West  Penn  request  authority 
to  form  a  new,  wholly  owned  subsidiary 
("Newco").3  Newco  will  be  organized 
under  the  laws  of  a  state  other  than 


<  rrCs  are  generally  defined  as  amounU 
authorized  to  be  imposed  on  all  customer  bills, 
under  an  irrevocable  QRO,  for  the  purpose  of 
recovering  the  principal  and  interest  on  th^ 
Transition  Bonds,  costs  to  cover  credit 
enhancements,  cost  of  retiring  existing  debt  and 
equity,  costs  of  defeasance,  servicing  fees  and  other 
related  fees,  taxes,  costs  and  expenses  ("Qualified 
Transition  Expenses"  or  "QTEs").  ITCs  are 
collected  through  non-bypassable  charges  imposed 
by  an  electric  utility  that  provides  electric 
transmission  and  distribution  services  to  a  customer 
located  in  its  certificated  territory,  regardless  of 
whether  that  customer  continues  to  purchase 
electricity  from  that  electric  utility. 

'Allegheny  has  a  pending  application  with  the 
Commission  regarding  a  proposed  merger  with 
DQE,  Inc.  in  File  No.  70-9147.  However,  the  merger 
is  now  the  subject  of  litigation. 

'  Newco  initially  will  be  capitalized,  in  an 
amount  of  at  least  0.5%  of  the  total  principal 
amount  of  the  Transition  Bonds,  through  some  form 
of  capital  contribution  by  West  Penn. 
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Pennsylvania,  as  a  new,  wholly  owned 
subsidiary  of  West  Penn.  Newco  will 
issue  and  West  Penn  will  acquire  all  of 
Newco's  stock.  West  Penn  will  then 
transfer  the  ITP  and  associated  ITC 
revenue  stream  created  by  the  QRO  to 
Newco  in  exchange  for  the  Newco  stock, 
which  will  be  treated  as  a  capital 
contribution  or  a  true  sale,  but  not  as  a 
secured  financing  for  bankruptcy 
purposes. 

West  Penn  also  requests  authority  to 
form  a  wholly  owned  limited  liability 
subsidiary  of  Newco  ("Special  Purpose 
LLC").*  Special  Purpose  LLC  will  issue 
and  Newco  will  acquire  all  of  the 
limited  liability  interest  in  Special 
Purpose  LLC.  Newco  will  then  transfer 
the  ITP  and  associated  ITC  revenue 
stream  to  its  newly  created,  bankruptcy 
remote,  wholly  owned  Special  Purpose 
LLC  company. 

West  Penn,  through  the  Special 
Purpose  LLC,  requests  authority  to  issue 
up  to  $670  million  in  Transition  Bonds, 
secured  by  the  FTP  and  the  associated 
ITC  revenue  stream.  The  Special 
Purpose  LLC  may  issue  Transition 
Bonds  in  the  form  of  debt  securities  in 
one  or  more  series,  and  each  series  may 
be  issued  in  one  or  more  classes.  The 
characteristics  of  the  Transition  Bonds 
will  be  substantially  similar  to  bonds 
issued  by  other  issuers  in  similar 
contexts.  Each  series  will  be  entitled  to 
recover,  through  the  ITC  approved  by 
one  or  more  QROs.  QTEs  (each  as 
defined  below),  based  on  a  specified 
principal  amount  of  Transition  Bonds 
for  the  series,  including  interest  at  the 
coupon  rate  or  rates  applicable  to  the 
series.  There  will  be  a  date  on  which 
each  of  the  Transition  Bonds  is  expected 
to  be  repaid  and  a  legal  final  maturity 
date  by  which  the  Transition  Bonds 
must  be  repaid.  Neither  the  expected 
final  maturity  nor  the  legal  final 
maturity  will  be  later  than  January  2, 
2010.  The  expected  final  maturity  date 
may  vary  &x)m  the  legal  final  maturity 
date  due  to  the  fact  that  the  ITC  is 
calculated  by  taking  into  account 
variables  such  as  the  anticipated  level  of 
chargeoffs,  delinquencies,  and  usage, 
which  may  differ  from  the  amounts 
actually  incurred  or  achieved. 

Newco  requests  authority  to  loan 
West  Penn  up  to  $670  million  and  West 
Penn  request  authority  to  issue  a  note  of 
up  to  $670  miUion  to  Newco.  The  loan 
will  have  interest  rates  and  matiirities 
that  are  designed  to  parallel  Newco's 
effective  cost  of  capital. 


*  Special  Purpose  LLC  will  be  capitalized,  in  an 
amount  of  at  least  0.5%  of  the  total  principal 
amount  of  the  Transition  Bonds,  through  some  form 
of  a  capital  contribution  by  Newco. 


When  Penn  proposes  to  enter  into  a 
Servicing  Agreement  with  the  Special 
Purpose  LLC,  whereby  West  Pen  will  act 
as  the  servicer  of  the  FTCs  revenue 
stream  as  part  of  normal  utility 
collections.  In  this  capacity.  West  Perm, 
among  other  things  would:  (1)  bill 
customers  and  make  collections  on 
behalf  of  the  Special  Purpose  LLC;  and 
(2)  file  with  the  PUC  for  adjustment  to 
the  rrC's  to  achieve  a  level  which 
allows  for  full  recovery  of  QTEs  in 
accordance  with  the  amortization 
schedule  for  each  series  of  Transition 
Bonds.  West  Penn  may  subcontract  with 
other  companies  to  carry  out  some  of  its 
servicing  responsibilities,  so  long  as  the 
ratings  of  the  Transition  Bonds  are 
neither  reduced  nor  withdrawn.  West 
Penn  would  be  entitled  to 
compensation,  in  the  form  of  a  servicing 
fee,  for  its  servicing  activities  and 
reimbursement  for  certain  of  its 
expenses  in  the  maimer  described  in  the 
documentation  applicable  to  each 
series.  In  order  to  satisfy  the  rating 
agency  requirements  for  a  bankruptcy 
remote  entity,  the  servicing  fee  must  be 
an  arms-length  fee,  which  would  be 
reasonable  and  sufficient  for  a  third 
party  performing  similar  services.  The 
servicing  fee  would  be  set  at  an  annual 
level  of  not  more  than  two  percent  of 
the  outstanding  amount  of  the 
Transition  Bonds. 

Any  successor  to  West  Penn  under 
any  merger,  consolidation,  bankruptcy, 
reorganization  or  other  insolvency 
proceeding  would  be  required  to  assume 
West  Penn's  obligations. 

Wheeling  Power  Company  (70-9487) 

Wheeling  Power  Company 
("Wheeling"),  51 16th  Street,  Wheeling, 
West  Virginia  26003,  an  electric  public 
utility  subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rule  54  under  the  Act. 

Wheeling  proposes  to  issue  and  sell  or 
place  from  time  to  time,  through  June 
30,  2000,  unsecured  promissory  notes 
("Notes")  in  an  aggregate  outstanding 
principal  amount  of  not  more  than  $10 
million.  The  Notes  will  have  terms  of 
not  less  than  nine  months  nor  more  than 
ten  years  from  the  date  of  borrowing. 
The  Notes  will  be  sold  to,  or  placed 
through,  one  or  more  commercial  banks, 
financial  institutions  or  other 
institutional  investors  ("Lender").  The 
Notes  will  be  issued  imder  one  or  more 
term  loan  agreements  with  the  Lenders. 

The  Notes  will  bear  interest  at  a  fixed 
rate,  a  fluctuating  rate  or  some 
combination  of  the  two.  Fixed  interest 
rates  will  not  be  greater  than  300  basis 
points  about  the  yield,  at  the  time  of 


issuance  of  the  Notes,  to  maturity  of 
United  States  Treasury  obligations  with 
comparable  maturities.  Fluctuating 
interest  rates  will  not  be  greater  than 
200  basis  points  above  the  periodically 
announced  base  or  prime  rate  of  atnajor 
bank. 

Proceeds  frxim  the  sale  of  the  Notes 
will  be  used  to  repay  Wheeling's  long- 
and  short-term  debt.  At  December  31, 
1998,  Wheeling's  outstanding  short-term 
indebtedness  was  approximately  $5.2 
million. 

Sempra  Energy  (70-9489) 

Sempra  Energy  ("Sempra"),  101  Ash 
Street,  San  Diego,  California  92101,  a 
California  public  utility  holding 
company  exempt  from  registration 
under  section  3(a)(1)  of  the  Act  from  all 
provisions  of  the  Act  except  section 
g(a)(2),  has  filed  an  application  imder 
sections  9(a)(2)  and  10  of  the  Act,  in 
connection  with  a  proposed  acquisition 
of  K  N  Energy  ("K  N"),  a  "gas  utility 
company"  within  the  meaning  of 
section  2(a)(4)  of  the  Act,  that  is  directly 
engaged  in  retail  natural  gas  distribution 
operation  in  three  states 
("Transaction"). 

Sempra  indirectly  owns  all  of  the 
issued  and  outstanding  common  stock 
of  Southern  California  Gas  Company 
("SoCalGas"),  a  gas  utility  company, 
and  San  Diego  Gas  and  Electric 
Company  ("SDG&E"),  a  combination  gas 
and  electric  utility  company. 

SoCalGas  distributes  gas  at  retail  to 
approximately  4.8  million  customers 
within  a  service  territory  of  23,000 
square  miles  in  central  and  southern 
California.  The  SoCalGas  system 
includes  approximately  2,900  miles  of 
transmission  and  storage  pipeline, 
44,000  miles  of  distribution  pipeline 
43,000  miles  of  service  pipeline,  and  10 
compressor  stations,  as  well  as  five 
undergroimd  storage  reservoirs  with  a 
combined  working  capacity  of  about  116 
billion  cubic  feet  ("Bcf '). 

SDG&E  is  engaged  in  the  generation, 
transmission,  distribution,  and  sale  of 
electricity  and  the  distribution  and  sale 
of  natural  gas.  SEX^&E  services 
approximately  1.2  million  electricity 
customers  within  a  franchised  service 
territory  that  includes  San  Diego  Coimty 
and  southern  Orange  County,  California. 
SDG&E  currently  operates  fossil  fuel- 
fired  generating  units  with  an  aggregate 
capacity  of  1,924  MW.  This  generation 
consists  of  two  steam  stations,  Encina 
(965  MW)  and  South  Bay  (706  MW),  and 
17  non-power  plant  combustion 
turbines  (253  MW).s  SDG&E  also  owns 


'  In  November  1997,  SDG&E  committed  itself  to 
divesting  all  of  its  fossil  fuel-fired  generating 
capacity  by  the  end  of  1999.  SDG&E  was 
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a  20%  share  {430MW)  of  the  San  Onofre 
Nuclear  Generating  Station  ("SONGS"). 
SDG&E  has  announced  its  intention  to 
divest  itself  of  SONGS,  but  has  not  yet 
concluded  any  agreement  to  do  so. 
In  addition  to  providing  electric 
service,  SDG&E  provides  natural  gas 
service  to  more  ihan  700,000  customers 
in  San  Diego  County.  SDG&E's  natural 
gas  facilities  include  164  miles  of 
transmission  pipeline,  6.843  miles  of 
distribution  pipeline,  and  two 
compressor  stations.  All  of  the  gas 
delivered  to  SDG&E  by  its  suppliers  is 
transported  through  the  SoCalGas 
pipeline  system. 

SoCalGas  and  SDG&E  derive 
substantially  all  of  their  gas 
requirements  from  sources  outside  of 
California.  In  1998,  SoCalGas  and 
SDG&E  purchased  approximately  49% 
of  their  combined  system  gas 
requirements  from  production  in  the 
San  Juan  Basin,  which  is  located 
primarily  in  New  Mexico  and  Colorado, 
approximately  20%  in  the  Permian 
Basin,  which  is  located  in  west  Texas, 
approximately  18%  in  the  Western 
Canada  Sedimentary  Basin,  which  is 
located  primarily  in  western  Alberta 
and  most  of  the  balance  from  marketers 
at  the  California  border.  A  substantial 
volume  of  gas  produced  in  the  Rocky 
Moimtain  region  basins  ^  is  also 
delivered  into  the  SoCalGas 
transmission  system  for  redelivery  to 
SoCalGas's  transportation-only 
customers. 

SoCalGas  and  SDG&E  are  subject  to 
regulation  by  the  California  Public 
Utilities  Commission  ("California 
PUC"). 

Sempra  also  owns  approximately  90% 
of  Frontier  Energy,  LLC  ("Frontier 
Energy"),  a  North  Carolina  limited 
liability  company  that  is  completing 
construction  of  a  new  gas  utility 
distribution  system  in  a  four-coimty 
area  of  western  North  Carolina.' 

Sempra's  principal  nonutiUty 
subsidiaries  include:  Sempra  Trading, 
which  is  a  marketer  of  natural  gas, 
electricity,  and  other  energy  products; 
Enova  Energy,  Inc.  which  is  a  marketer 
of  electricity;  Sempra  Energy  Resources, 


subsequently  required  to  divest  Its  Encina  and 
South  Bay  plants  by  the  terms  of  a  Stipulation  and 
Order  entered  into  with  the  Department  of  Justice 
in  March  1998.  On  December  11, 1998,  SDGAE 
concluded  separate  agreements  for  the  sale  of  the 
South  Bay  station,  the  Encina  station  and  the  17 
combustion  turbines. 

'The  Rocky  Mountain  region  describes  a 
producing  area  that  is  generally  understood  to 
include,  in  whole  or  in  part,  the  Unita/Piceance 
Basin  in  eastern  Utah  and  western  Colorado,  the 
Denver/Julesberg  Basin  in  Colorado,  and  the 
Powder  River,  Green  River,  and  Wind  River  Basins 
in  Wyoming. 

'  See  Sempra  Energy,  Holding  Co.  Act  Release  No. 
26971  (February  1. 1999). 


which  is  an  unregulated  subsidiary 
engaged  in  the  business  of  acquiring  and 
developing  power  plants  and  natural  gas 
storage,  production,  and  transportation 
assets  in  support  of  other  Sempra 
subsidiaries;  Sempra  Energy  Solutions, 
which  is  a  retail  marketing  subsidiary 
providing  energy  services  and  products 
at  retail  to  competitive  energy  markets 
in  California  and  throughout  the  United 
States;  Sempra  Energy  International, 
which  is  engaged  in  the  construction, 
ownership  and  operation  of  natural  gas 
distribution  and  power  generation 
projects  outside  die  United  States; 
Sempra  Energy  Financial,  which 
participates  in  tax-advantaged 
investments  such  as  affordable  housing 
and  alternative  fuels;  and  Sempra 
Ener^gy  Utility  Ventures,  which  engages 
in  the  acquisition,  development  and 
operation  of  regulated  energy  utilities  in 
the  eastern  United  States  and  Canada. 

For  the  year  ended  December  31, 
1998,  Sempra  reported  consolidated 
operating  revenues  of  $5,525  billion,  of 
which  $2,772  billion  represented  gas 
utility  revenues  (including  revenues 
from  transporting  customer-owned  gas) 
and  $1,865  billion  represented  electric 
revenues.  At  December  31, 1998, 
Sempra  had  total  assets  of  $10,465 
billion,  of  which  $5,441  billion 
represented  net  utility  (electric  and  gas) 
plant.  During  1998,  the  total  gas 
delivered  on  the  Sempra  system  was 
962  Bcf,  of  which  521  Bcf  (or  about 
54%)  represented  deliveries  of 
customer-owned  gas  for  which  the 
company  provides  only  transportation 
service.  Electric  sales  in  1998  totaled 
17,955  kwhrs. 

K  N  and  its  subsidiaries  engage  in 
natural  gas  gathering,  processing,  ,^ 
storage,  transportation,  distribution,  and 
marketing  of  natural  gas,  natural  gas 
liquids  and  electric  power  in  16  central 
and  western  states,  with  the  majority  of 
its  operations  in  Texas,  Oklahoma, 
Kansas,  Nebraska,  Colorado.  Wyoming 
and  Illinois." 

K  N  is  directly  engaged  in  the 
distribution  of  natural  gas  at  retail  to 
more  than  210,000  customers  in  mostly 
rural  areas  of  Nebraska,  Colorado,  and 
Wyoming  through  a  system  of  7,200 
miles  of  distribution  pipelines.  It 
distributes  gas  in  these  three  states 
directly  through  a  corporate  division 
that  is  referred  to  as  the  "Retail  Gas 
Division."  In  Colorado,  the  Retail  Gas 


*  K  N  and  its  subsidiaries  operate  more  than 
26,000  miles  of  interstate,  intrastate  and  offshore 
transmission  pipelines,  approximately  11,000  miles 
of  gathering  and  processing  pipelines, 
approximately  7,000  miles  of  local  gas  distribution 
pipelines,  16  storage  facilities,  and  19  natural  gas 
processing  plants  with  a  total  processing  capacity 
of  apptaximately  1.7  Bcf  per  day. 


Division  provides  retail  service  to 
approximately  47,400  residential, 
commercial,  industrial,  irrigation  and 
grain  drying  customers  in  more  than  30 
towns  in  the  western  slope  of  Colorado, 
4  towns  north  of  Denver  in  the  Front 
Range  area,  and  11  towns  in  the 
northeast  comer  of  the  state. 

In  Wyoming,  the  Retail  Gas  Division 
provides  gas  service  to  approximately 
64,700  residential,  commercial  and 
irrigation  customers  in  40  towns  in  the 
eastern  and  central  parts  of  the  state.  In 
Nebraska,  the  Retail  Gas  Division  serves 
approximately  99,700  residential, 
commercial,  industrial  and  agricultural 
customers  in  180  towns  throughout 
much  of  the  state. 

The  Retail  Gas  Division  purchases  all 
of  its  gas  supplies  from  gas  marketers, 
including  K  N  Services,  Inc.  ("K  N 
Services"),  K  N's  principal  gas  marketer. 
Most  of  this  gas  is  produced  in  the 
Rocky  Mountain  region  basins 
(ciurently  about  61%)  and  the 
Anadarko/Arkoma  Basin  (currently 
about  29%).  The  company  also 
purchases  gas  that  is  produced  in  the 
San  Juan  Basin,  the  Western  Canada 
Sedimentary  Basin,  and  in  producing 
areas  in  Montana,  Kansas  and  western 
Nebraska. 

For  the  year  ended  December  31, 
1998,  the  Retail  Gas  Division  reported 
total  operating  revenues  of  $222.8 
million,  net  operating  revenues  of 
$104.7  million,  and  net  income  of  $11.9 
million,  respectively.  At  December  31, 
1998,  the  Retail  Gas  Division  had  total 
assets  of  $290.2  million,  including 
$165.5  million  in  net  utility  plant  and 
equipment,  $37.5  million  in  advances  to 
associate  companies,  and  $51.1  million 
in  current  assets.  During  1998,  the  Retail 
Gas  Division  delivered  only  50  Bcf  of 
gas. 

K  N  conducts  its  other  business 
activities  through  its  nonutility 
subsidiaries.  K  N  is  principally  engaged 
in  interstate  and  intrastate  pipeline 
transportation,  gathering  and 
production,  and  marketing,  among  other 
nonutility  businesses. 

For  the  year  ended  December  31, 
1998,  K  N  reported  consolidated 
operating  revenues  of  $4,388  billion,  of 
which  $222.8  million  (or  about  5.1%) 
were  derived  from  the  distribution  of 
gas  at  retail.  At  December  31, 1998,  K  N 
had  total  assets  of  $9,612  billion, 
including  $7,023  billion  of  net  property, 
plant  and  equipment,  of  which  $165.5 
million  (or  about  2.4%  of  the  total) 
consists  of  net  plant  associated  with  K 
N's  retail  gas  distribution  business. 

In  accordance  with  an  Agreement  and 
Plan  of  Merger  dated  February  20, 1999 
("Merger  Agreement"),  among  Sempra  , 
K  N  and  Cardinal  Acquisition  Corp. 
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("Cardinal"),  a  wholly  owned,  special 
purpose  California  corporation 
organized  by  Sempra  for  the  piirpose  of 
carrying  out  the  Transaction,  K  N  will 
be  merged  with  and  into  Cardinal.^ 
Upon  completion  of  the  merger. 
Cardinal  will  be  renamed  "K  N  Energy, 
Inc."  All  of  the  property,  rights, 
privileges,  immunities,  powers  and 
franchises  of  K  N  before  the  merger  will 
vest  in  Cardinal  and  all  of  the  debts, 
liabilities  and  duties  of  K  N  before  the 
merger  will  become  the  debts,  liabilities 
and  duties  of  Cardinal. 

On  the  effective  date  of  the  merger, 
each  share  of  K  N's  common  stock 
("K  N  Shares")  will  be  converted,  at  the 
election  of  the  holder  thereof,  into  the 
right  to  receive  1.115  shares  of  Sempra's 
common  stock  ("Sempra  Shares"),  or 
$25.00  in  cash,  or  a  combination  of 
Sempra  Shares  and  cash,  for  each  K  N 
Share.  This  ratio  represents  a  blended 
premiimi  of  24  percent  to  the  market 
price  of  K  N  Shares,  based  on  the 
average  closing  price  of  the  stock  of 
each  company  during  the  week 
immediately  preceding  conclusion  of 
the  Merger  Agreement.  Shareholders  of 
K  N  have  the  option  to  choose  cash, 
Sempra  Shares,  or  a  combination  of  the 
two,  subject  to  proration,  such  that  at 
least  70%  of  the  K  N  Shares  outstanding 
will  be  converted  into  Sempra  Shares 
and  not  more  than  30%  of  the  K  N 
Shares  will  be  converted  into  cash.  As 
a  result  of  the  Transaction,  K  N  will 
become  a  wholly  owned  subsidiary  of 
Sempra,  and  the  former  K  N 
shareholders  will  owm  approximately 
19%  of  Sempra's  outstanding  common 
stock  after  the  merger,  based  on  the 
number  of  shares  of  Sempra's  common 
stock  and  K  N's  common  stock 
outstanding  on  March  16, 1999.  Under 
the  terms  of  the  Merger  Agreement, 
three  members  of  K  N's  board  of 
directors  will  become  members  of 
Sempra's  board,  which  will  have  17 
members. 

Applicant  contends  that,  after  giving 
effect  to  the  Transaction,  Sempra  will 
remain  predominantly  an  intrastate  (i.e., 
CaUfomia)  holding  company  that  will 
not  derive  any  material  part  of  its 


'The  approval  and  adoption  of  the  Merger 
Agreement  requires  the  affirmative  vote  of  the 
holders  of  a  majority  of  the  shares  of  K  N  common 
stock  and  the  affirmative  vote  of  the  holders  of  a 
majority  of  the  shares  of  Sempra  common  stock. 
Consummation  of  the  Transaction  is  also  subject  to 
various  regulatory  approvals  in  addition  to  the 
approval  of  this  Commission,  including  the 
Colorado  Public  Utilities  Commission,  the 
Wyoming  Public  Service  Commission  and  the 
Federal  Energy  Regulatory  Commission.  The 
Transaction  is  also  subject  to  the  filing  of  Pre- 
Merger  Notification  Report  Forms  under  the  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of  1976 
and  the  expiration  or  early  termination  of  the 
required  waiting  period. 


income  from  any  non-California  public- 
utility  operations.  Applicant  states  that 
the  utility  operations  of  Sempra  in 
California  are  substantially  larger  than 
those  of  K  N's  Retail  Gas  Division  and 
Frontier  Energy  combined.  Accordingly, 
Sempra  requests  an  order  imder  section 
3(a)(1)  of  the  Act  declaring  Sempra,  after 
consimimation  of  the  Transaction,  to  be 
exempt  from  all  sections  of  the  Act 
except  section  9(a)(2). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(PR  Doc.  99-12232  Filed  5-13-99;  8:45  am] 

BILUNQ  COOE  801O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  34-41385;  File  No.  265-21] 

Establishment  of  Advisory  Committee 
on  Technology 

agency:  Securities  and  Exchange 

Commission. 

action:  Notice. 

summary:  The  Chairman  of  the 
Commission,  with  the  concurrence  of 
the  other  members  of  the  Commission, 
has  established  the  Securities  and 
Exchange  Commission  Advisory 
Committee  on  Technology 
("Committee")  that  will  advise  the 
Commission  regarding  how 
technological  advances  have  impacted 
the  markets,  how  market  professionals 
and  investors  use  technology  to  interact 
in  our  markets,  and  how  the 
Commission's  regulatory,  examination, 
enforcement,  and  internal  programs.and 
operations  can  more  effectively  use 
technology  and  respond  to  changes  in 
technology. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-21.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  G.  Katz,  Secretary,  at  202-942- 
7070;  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  Securities  and 
Exchange  Commission  has  directed 
publication  of  this  notice  that  Chairman 
Arthur  Levitt,  writh  the  concurrence  of 
the  other  members  of  the  Commission, 


has  established  the  "Securities  and 
Exchange  Commission  Advisory 
Committee  on  Technology."  Chairman 
Levitt  certifies  that  he  has  determined 
that  the  creation  of  the  Committee  is 
necessary  and  in  the  public  interest. 

The  Committee's  charter  directs  the 
Committee  to:  (i)  Assist  the  Commission 
in  evaluating  the  impact  of  technology 
on  our  markets,  market  participants  and 
investors,  (ii)  examine  how  investors 
and  market  professionals  interact  in  our 
markets,  (iii)  identify  ways  in  which  the 
Commission's  regulatory,  examination, 
enforcement,  and  internal  programs  and 
operations  can  more  effectively  use 
technology  and  respond  to  changes  in 
technology,  and  (iv)  provide  technical 
advice  on  technology  issues  affecting 
the  Commission  and  its  programs  and 
on  ways  technology  can  be  used  to 
improve  efficiency  in  the  Commission's 
programs  and  operations,  from  the 
perspective  of  investors,  issuers,  the 
various  market  participants,  technology 
experts,  and  other  interested  persons 
and  regulatory  authorities. 

To  achieve  the  Committee's  goals, 
members  will  be  appointed  who  can 
represent  effectively  the  varied  interests 
affected  by  the  range  of  issues  to  be 
considered.  The  Committee's 
membership  may  include,  among 
others,  persons  who  can  represent 
investors,  issuers,  market  participants, 
regulators  and  the  public  at  large.  The 
Commission  expects  that  the 
Committee's  members  will  represent  a 
variety  of  viewpoints  and  have  varying 
experience,  and  that  the  Committee  will 
be  fairly  balanced  in  terms  of  points  of 
view,  backgrounds  and  tasks. 

The  Committee  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  duties  of  the 
Conmiittee  will  be  solely  advisory. 
Determinations  of  action  to  be  taken  and 
policy  to  be  expressed  with  respect  to 
matters  upon  which  the  Advisory 
Committee  provides  advice  or 
recommendations  shall  be  made  solely 
by  the  Commission. 

The  Committee  will  meet  at  such 
intervals  as  are  necessary  to  carry  out  its 
fimctions.  It  is  expected  that  meetings  of 
the  full  Committee  generally  will  occur 
no  more  frequently  than  4  times  per 
year;  meetings  of  subgroups  of  the  full 
Advisory  Committee  will  likely  occur 
more  frequently.  The  Securities  and 
Exchange  Commission  will  provide 
necessary  support  services  to  the 
Committee. 

The  Committee  will  terminate  at  the 
end  of  2  years  from  the  date  of  its 
establishment  unless,  prior  to  such  time, 
its  charter  is  renewed  in  accordance 
with  the  Federal  Advisory  Committee 
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Act,  or  unless  the  Chairman,  with  the 
conciirrence  of  the  other  members  of  the 
Ck>mmission,  determines  that 
continuance  of  the  Committee  is  no 
longer  in  the  public  interest. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  a  copy  of 
the  charter  of  the  Committee  will  be 
filed  with  the  Chairman  of  the 
Commission,  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affciirs 
and  the  House  Committee  on 
Commerce.  A  copy  of  the  charter  will 
also  be  furnished  to  the  Library  of 
Congress  and  placed  in  the 
Commission's  PubUc  Reference  Room 
for  pubUc  inspection. 

By  the  Commission. 

Dated:  May  10. 1999. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  99-12233  Filed  5-13-99;  8:45  ami 

BKXJNQ  OOOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  10, 1999. 

A  closed  meeting  will  be  held  on 
Thursday,  May  13, 1999,  at  11:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Himt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  May 
13, 1999,  at  11:00  a.m.  will  be: 
Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions, 
histitution  of  administrative 

proceedings  of  an  enforcement  nature. 
At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 


The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  May  11, 1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-12341  Filed  5-12-99;  12:25  pm] 
BILLING  CODE  H1»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  DIsastar  #3177] 

State  of  Illinois  and  Contiguous 
Counties  In  Iowa  and  Missouri 

Cass  and  Hancock  Counties  and  the 
contiguous  counties  of  Adams,  Brown, 
Henderson,  Mason,  McDonough, 
Menard,  Morgan,  Sangamon,  and 
Schuyler  in  Illinois;  Lee  County,  Iowa; 
and  Clark  and  Lewis  Counties  in 
Missouri  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  tornadoes  that  occurred  on 
April  8, 1999.  Applications  for  loans  for 
physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  6, 1999  and  for 
economic  injury  until  the  close  of 
business  on  February  4,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308 

The  interest  rates  are: 


• 

Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CRED- 

IT AVAILABLE  ELSEWHERE 

6.875 

HOMEOWNERS        WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   

3.437 

BUSINESSES   WITH    CREDIT 

AVAILABLE  ELSEWHERE  ... 

8.000 

BUSINESSES      AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE 

7.000 

For  Economic  Injury: 

BUSINESSES  AND  SMALL  AG- 

RICULTURAL         COOPERA- 

TIVES     WITHOUT      CREDIT 

AVAILABLE  ELSEWHERE 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  317712  for 
Illinois,  317812  for  Iowa,  and  317912  for 
Missouri.  For  economic  injury  the 
numbers  are  9C7200  for  Illinois,  9C7300 
for  Iowa,  and  9C7400  for  Missoiui. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  May  4, 1999. 
Fred  P.  Hocnbeif , 

Acting  Administrator. 

(FR  Doc.  99-12213  Filed  5-13-99;  8:45  am] 

BILUNQ  CODE  tOZS-OI-^ 

SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  Texas,  Houston 
Division,  entered  February  11, 1999,  the 
United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Enterprise  Capital 
Corporation,  a  Texas  corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.  06/ 
10-0154  issued  to  Enterprise  Capital 
Corporation  on  May  8, 1970,  and  said 
license  is  hereby  declared  null  and  void 
as  of  April  12, 1999. 

Dated:  April  29, 1999. 

United  States  Small  Business 
Administration. 

Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
(FR  Doc.  99-12216  Filed  5-13-99;  8:45  am] 

BILUNQ  CODE  MttS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Ucmaa  No.  07/07-0098] 

Enterprise  Fund,  LP.;  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Enterprise 
Fund,  L.P.,  7400  West  110th  Street. 
Suite  560,  Overland  Park,  Kansas  66210. 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Enterprise  Fimd,  L.P.  was  licensed  by 
the  Small  Business  Administration  on 
May  14, 1996. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereimder,  the  surrender 
was  effective  as  of  April  30, 1999,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


26472 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Notices 


Dated:  May  5. 1999. 

Don  A.  Qiristensen, 

Assexiate  Administrator  for  Investment. 
IFR  Doc.  99-12214  Filed  5-13-99;  8:45  am) 
HUJNQ  COM  MOft-PI-r 

SMALL  BUSINESS  AOMINrSTRATION 

[Uc«nM  Na  0SM)5-0212] 

Polaris  Capital  Corporation;  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Polaris 
Capital  Corporation,  2100  Northwestern 
Avenue,  Racine,  Wisconsin  53404,  has 
surrendered  their  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Polaris  Capital  Corporation  was  licensed 
by  Small  Business  Administration  on 
February  9, 1990. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  there&t)m  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.59.11,  Small  Business 
Investment  Companies) 

Dated:  April  29. 1999. 
Don  A.  Christeiisen« 

Associate  Administrator  for  Investment. 
[FR  Doc.  99-12215  Filed  5-13-99;  8:45  am] 

BailNQ  CODE  802S-ei-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Emerger>cy  Consideration 
Request 

In  compUance  with  Pub.  L.  104-13, 
the  Paperwork  Reduction  Act  of  1995, 
SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  requesting 
emergency  consideration  from  OMB  by 
May  21, 1999  of  the  information 
collection  listed  below. 

Annual  Registration  Statement 
Identifying  Separated  Participants  with 
Deferred  Benefits,  Schedule  SSA — 
0960-NEW  (1999  edition).  Schedule 
SSA  is  a  form  filed  annually  by  pension 
plan  administrators  as  part  of  a  series  of 
pension  plan  docimients  required  by 
section  6057  of  the  IRS  Code.  SSA 
maintains  the  information  until  a  claim 
for  Social  Security  benefits  has  been 
approved.  At  that  time,  SSA  notifies  the 
beneficiary  of  his/her  potential 


eligibility  for  payments  bom  private 
pension  plans. 

On  September  3, 1997,  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  the  Internal  Revenue  Service 
(IRS)  and  the  Pension  Benefit  Guaranty 
Corporation  (PBGC)  collectively 
published  a  notice  requesting  comments 
on  the  burden  houjr  estimates  and  the 
methodologies  used  to  estimate  biu"den 
for  preparing  and  fihng  Form  5500  and 
its  schedules,  including  Schedule  SSA. 
The  comments  generally  indicated  that 
the  estimates  were  too.  low.  In  an  effort 
to  respond  to  those  comments,  an 
evaluation  of  the  burden  estimation 
methodologies  has  been  undertaken  for 
the  purpose  of  developing  a  revised, 
uniform  methodology.  The  evaluation 
has  not  yet  been  completed.  Therefore, 
for  the  purposes  of  this  notice,  SSA  is 
providing  burden  estimates  using  the 
current  methodology.  A  decision 
regarding  the  burden  methodology  to  be 
used  is  expected  to  be  made  by  the  end 
of  May  1999.  SSA  will  modify  these 
burden  estimates  based  on  a  revised 
methodology. 

Number  of  Respondents:  107,174. 

Frequency  of  Response:  Annually. 

y^verage  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  69,842 
hours. 

A  computerized  processing  system 
(the  ERISA  filing  and  Acceptance 
System,  or  EFAST)  is  being  developed 
to  simplify  and  expedite  the  processing 
of  the  Form  5500  series,  including 
Schedule  SSA,  by  relying  on  computer 
scannable  forms  and  electronic  filing 
technologies.  A  Federal  Register  notice 
will  be  published  announcing  the 
opportunity  to  comment  on  the 
electronic  filing  options  and  computer 
scannable  forms  designed  as  part  of  the 
EFAST  project.  The  final  computer 
scannable  version  of  the  forms,  which 
will  be  required  to  be  used  for  1999  plan 
years,  will  be  published  in  the  Federal 
Register  following  the  evaluation  of 
public  comments. 

PWBA,  IRS  and  PBGC  have  obtained 
OMB  clearance  for  the  1999  Form  5500 
and  their  respective  schedules.  It  is 
essential  that  Schedule  SSA  be  on  the 
same  timeline  as  the  Form  5500  and 
dther  schedules  so  that  there  is  a 
coordinated  effort  in  making  changes  in 
burden  methodology  and  in  the  format 
and  processing  of  the  forms.  Therefore, 
we  are  requesting  emergency 
consideration  for  Schedule  SSA. 

You  can  obtain  a  copy  of  the 
collection  instrument  and/or  OMB 
clearance  package  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145,  or  by  writing  to  him. 
(SSA  Address) 


Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore, 
MD  21235 

Date:  May  7, 1999. 

Frederick  W.  Brickenkamp, 

Reports  Qearance  Officer,  Social  Security 
Administration. 

JFR  Doc  99-12171  Filed  5-13-99;  8:45  am] 

BILUNQ  OOOE  419»-4t-U 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infonmation  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  the  Social  Security 
Administration  (SSA)  is  providing 
notice  of  its  information  collections  that 
require  submission  to  the  Office  of 
Management  and  Budget  (OMB).  SSA  is 
soliciting  comments  on  the  accuracy  of 
the  agency's  burden  estimate;  the  need 
for  the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  vtrithin 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  Usted  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instnmients  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Marriage  Certification — 0960-0009. 
Form  SSA-3  is  used  by  the  Social 
Security  Administration  (SSA)  to 
determine  whether  the  spouse's 
claimant  has  the  necessary  relationship 
to  the  worker  as  required  by  section  216 
(h)(1)  of  the  Social  Security  Act  (the 
Act).  The  respondents  are  appUcants  for 
Spouse's  Benefits. 

Number  of  Respondents:  180,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  15,000 
hours. 

2.  Claimant's  Work  Background — 
0960-0300.  The  information  collected 
on  Form  HA-4633  is  used  by  SSA  in 
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cases  in  which  claimants  for  disability 
benefits  have  requested  a  hearing  on  die 
decision  regarding  their  claim,  which  is 
a  statutory  right  granted  to  claimants 
under  the  Act.  A  completed  form 
provides  an  updated  simmiary  of  a 
claimant's  past  relevant  work  and  helps 
the  Administrative  Law  Judge  better 
decide  whether  or  not  the  claimant  is 
disabled.  The  respondents  are  claimants 
who  request  a  hearing  on  entitlement  to 
disability  benefits,  under  titles  n  and/or 
XVI  of  the  Act. 

Number  of  Respondents:  120,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  30,000 
hours. 

3.  Report  on  Individual  with 
Childhood  Impairment — 0960-0084. 
Form  SSA-1323  is  used  by  SSA  to 
determine  the  claimant's  medical  status 
prior  to  making  disability 
determinations.  The  respondents  are 
public  and  nonpublic^  schools  and 
agencies  who  provide  status  reports  on 
claimants  applying  for  disability 
benefits. 

Number  of  Respondents:  7,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  2.333 
hours. 


4.  Medicare  Buy-In  Part  B  Screening 
Guide— 0960-0601.  Pub.  L.  105-277 
authorizes  SSA  to  conduct  a  Medicare 
buy-in  demonstration  project  tg  evaluate 
means  to  promote  the  Medicare  buy-in 
programs  targeted  to  elderly  and 
disabled  individuals  under  titles  XVIII 
and  XIX  of  the  Social  Security  Act.  A 
lack  of  awareness  about  the  Medicare 
buy-in  programs  appears  to  be  one  of 
the  major  obstacles  to  enrollments. 
Other  obstacles  to  enrollment  include 
the  confusion  of  potential  eligibles  as  to 
how  to  apply  for  these  programs  and  a 
preference  for  dealing  with  SSA  field 
offices  rather  than  with  local  Medicaid 
offices. 

SSA  will  screen  respondents 
voluntarily  for  potential  Medicare  Part  B 
buy-in  eUgibility  using  a  screening 
guide  developed  for  this  purpose.  The 
screening  guide  will  collect  information 
from  SSA  beneficiaries  regarding 
income,  resources,  marital  status,  and 
living  arrangements  and  also  ask 
questions  about  their  awareness  of 
Medicare  Part  B  buy-in  programs.  SSA 
will  gather  this  information  to  identify 
and  overcome  obstacles  to  Medicare 
Part  B  buy-in  enrollments  and  to 
determine  potential  eligibility  for 
Medicare  Part  B  benefits.  The  screening 
guide  will  be  in  use  from  March  1, 1999 
through  December  31, 1999. 


Number  of  Respondents:  130,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  43,334 
hours. 

5.  Supplemental  Seciuity  Income 
Notice  of  Interim  Assistance 
Reimbursement  (two  forms) — 0960- 
0546.  Please  note  that  these  forms  were 
previously  approved  under  2  OMB 
nmnbers,  form  SSA-8125 — 0960-0546 
and  form  SSA-L8125-F6— 0960-0563. 
However,  because  these  forms  are 
interrelated,  SSA  is  combining  them 
under  0960-0546.  Forms  SSA-8125  and 
SSA-L8125-F6  collect  interim 
assistance  reimbursement  (lAR) 
information  fit>m  the  States  that  provide 
such  assistance.  Form  SSA-812S  is  used 
in  situations  where  lAR  can  be 
distributed  directly  to  the  recipient  after 
the  State  has  deducted  the  amount  of 
assistance  it  provided.  Form  SSA- 
L8125-F6  is  used  in  situations  where  a 
recipient  entitled  to  underpayments  has 
received  lAR  fi*om  a  state  and  SSA  will 
control  the  benefit  through  the 
installment  process.  The  respondents 
are  states  that  provide  LAR  to 
Supplemental  Security  Income  (SSI) 
claimants. 


SSA-8125 

50,000 

1  

10  minutes  

8,333  hours 


SSA-L81 25-1^6 


Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response 
Estimated  Annual  Burden 


50.000. 

1. 

10  minutes. 

8,333  hours. 


6.  State  Report  of  Incorrect  Bendex 
Information— 0960-0517.  SSA  uses  the 
information  collected  on  Form  SSA- 
1086  to  correct  its  master  database  and 
to  facilitate  the  electronic  exchange  of 
data.  The  respondents  are  State  agencies 
administering  programs  for  Aid  to 
Families  with  Dependent  Children. 

Number  of  Respondents:  123. 

Frequency  of  Response:  2. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  41  hours. 

n.  The  information  collections  Usted 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  fi'om  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  copies  of 
the  OMB  clearance  packages  by  calling 


the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him. 

1.  Request  for  Hearing — 0960-0269. 
The  information  collected  on  form  HA- 
501  is  used  by  SSA  to  process  a  request 
for  hearing  on  an  imfavorable 
determination  of  entitlement  or 
eligibility  to  benefits  administered  by 
SSA.  The  respondents  are  individuals 
whose  claims  for  benefits  are  denied 
and  who  request  a  hearing  on  the 
denial. 

Number  of  Respondents:  554,100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  92,350 
hours. 

2.  Petition  to  Obtain  Approval  of  a 
Fee  for  Representing  a  Claimant  Before 
The  Social  Security  Administration — 
0960-0104.  SSA  uses  form  SSA-1560  if 
the  representative  files  a  fee  petition  to 
obtain  approval  of  a  fee  for  representing 
a  claimant.  The  representative  must  file 
either  a  fee  petition  or  a  fee  agreement 


with  SSA  in  order  to  charge  for 
representing  a  claimant  in  proceedings 
before  the  Agency.  The  information  is 
reviewed  by  SSA  to  determine  a 
reasonable  fee  for  the  representative's 
services.  The  respondents  are  attorneys 
and  other  persons  representing  Social 
Security  claimants. 

Number  of  Respondents:  34,624. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  17,312 
hours. 

3.  Letter  to  Landlord  Requesting 
Rental  Information — 0960-0454.  Form 
SSA-L5061  is  used  by  SSA  to  provide 
a  nationally  uniform  vehicle  for 
collecting  information  from  landlords  in 
making  a  rental  subsidy  determination 
in  the  SSI  Program.  The  responses  are 
used  in  deciding  whether  income  limits 
are  met.  The  respondents  are  landlords 
who  provide  subsidized  rental 
arrangements  to  SSI  applicants  and 
recipients. 
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Number  of  Respondents:  49,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  8,167 
hours. 

4.  Farm  Arrangement  Questionnaire — 
0960-0064.  SSA  needs  the  information 
collected  on  form  SSA-7157-F4  to 
determine  if  feirm  rental  income  may  be 
considered  self-employment  income  for 
Social  Security  coverage  purposes.  The 
respondents  are  individuals  alleging 
self-employment  income  from  renting 
land  for  farming  activities. 

Nimiber  of  Respondents:  38,000. 

Frequency  of  Response:  1 . 

/Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  19,000 
hours. 

5.  State  Contribution  Return — 0960- 
0041.  SSA  uses  the  information  on  form 
SSA  3961  to  identify  and  accoimt  for  all 
contributions  owed  and  paid,  under 
section  218  of  the  Social  Security  Act. 
The  data  is  used  to  balance  each  deposit 
made  by  a  State  and  to  allocate  the 
deposited  contributions  by  speciHc 
liability.  The  form  is  ultimately  used  to 
provide  audit  statements  to  State 
agencies  and  to  perform  Trust  Fimd 
accounting.  The  respondents  are  State 
Social  Security  agencies  (one  agency  in 
each  state,  Puerto  Rico,  and  the  Virgin 
Islands)  and  each  of  approximately  65 
interstate  instrumentalities. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1, 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Average  Burden:  500  hours. 
(SSA  Address) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore, 
MD  21235 

(0MB  Address) 

Office  of  Management  and  Budget, 
OKA,  Attn:  Lori  Schack.  New 
Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW.. 

Washington,  DC  20503 

Dated:  May  6. 1999. 

Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc  99-12172  FUed  5-13-99;  8:45  am) 

BtLUNQ  CODE  41M-»# 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  3054] 

Determination  and  Certification  Under 
Section  40A  of  the  Anns  Export 
Control  Act 

Pursuant  to  Section  40A  of  the  Arms 
Export  Control  Act  (Public  Law  90-629), 
as  added  by  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996 
(Public  Law  104-132)  (22  U.S.C.  2771  et 
seq.),  and  Executive  Order  11958,  as 
amended,  I  hereby  determine  and  certify 
to  the  Congress  that  the  following 
countries  are  not  cooperating  fully  with 
United  States  antiterrorism  efforts: 
Afehanistan; 
Cuoa; 
Iran; 
Iraq; 
Libya; 

North  Korea; 
Sudan; and 
Syria. 

This  determination  and  certification 
shall  be  transmitted  to  the  Congress  and 
published  in  the  Federal  Register. 

Dated:  May  6. 1999. 
Strobe  Talbon, 

Acting  Secretary  of  State. 

(FR  Doc.  99-12259  Filed  5-13-99;  8:45  am] 

BNJJNQ  CODE  4710-10-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Mobile  Regional  Airport,  Mot>ile,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and . 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Mobile  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  14, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  120  North  Hangar  Drive,  Suite 
B,  Jackson,  Mississippi  39208-2306. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roger 
Engstrom,  Director  of  Aviation,  of  the 
Mobile  Airport  Authority  at  the 
following  address:  Mobile  Airport 
Authority,  Post  Office  Box  88004, 
Mobile,  AL  36606-0004. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mobile 
Airport  AuUiority  imder  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Program  Manager, 
Jackson  Airports  District  Office,  120 
North  Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2308,  (601)  965- 
4628.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  puUic 
comments  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mobile  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regiilations  (14  CFR  Part  158). 

On  May  4, 1999,  the  FAA  detwmined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Mobile  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  Uian  August  26, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-03-C-OO- 
MOB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1999. 

Proposed  charge  expiration  date: 
September  30,  2005. 

Total  estimated  PFC  revenue: 
$5,799,289. 

Brief  description  of  proposed 
project(s):  Acquire  Passenger  Ramp, 
Land  Acquisition,  Acquire  Airport 
Beacon,  Rehabilitate  Taxiways, 
Rehabilitate  Runway  14/32,  Upgrade 
Airport  Security  System,  Acquire 
-Aircraft  Air  Bags  and  Passenger  Shuttle, 
and  Construct  Aviation  Ramp. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Mobile 
Airport  Authority. 

Issued  in  Jackson,  Mississippi  on  May  4, 
1999. 

William  D.  Shumate, 

Acting  Manager,  Jackson  Airports  District 
Office,  Southern  Region. 
[FR  Doc.  99-12278  Filed  5-13-99;  8:45  am] 
BIUMQ  code  4«1»-1»4t 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[8TB  DockM  No.  MC-F-20MS] 

Coach  USA,  Inc..  and  Yellow  Cab 
Service  Corisoration— Control— Roaa 
Toura,  Inc.  [STB  Docket  No.  MC-F- 
20946]  >;  Coach  USA.  Inc-Control— 
2948-7238  Quebec  Inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transactions. 

summary:  Coach  USA,  Inc.  (Ck>ach),  a 
noncarrier,  and  its  wholly  owned 
noncarrier  subsidiaries  Yellow  Cab 
Service  Corporation  (Yellow  Cab)  and 
Coach  Canada,  Inc.  (Coach  Canada), 
filed  an  application  ^  under  49  U.S.C. 
14303  for  Coach  and  Yellow  Cab  to 
acquire  control  of  Ross  Tours,  Inc. 
(Ross),  and  for  Coach  and  Coach  Canada 
to  acquire  control  of  2948-7238  Quebec 
Inc.,  d/b/a  Visite  Touristique  de  Quebec 
(VTQ).  Persons  wishing  to  oppose  the 
applications  must  follow  the  rules 
under  49  CFR  1182.5  and  1182.8.3  The 
Board  has  tentatively  approved  the 
transactions,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by  Jime 
28, 1999.  Applicants  may  file  a  reply  by 
July  13, 1999.  If  no  comments  are  filed 
by  Jime  28, 1999,  this  notice  is  effective 
on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20945,  at  al.  to: 
Surface  Transportation  Board,  Office  of 


■  These  proceedings  are  not  consolidated.  A 
single  decision  is  being  issued  for  administrative 
convenience; 

'Applicants  filed  a  single  pleading.  Although  the 
proposed  control  transactions  are  unrelated, 
applicants  seek  approval  in  a  single  application 
which  embraced  both  transactions.  Each  transaction 
has  been  separately  docketed. 

'Revised  procedures  governing  finance 
applications  filed  under  49  U.S.C.  14303  were 
adopted  in  Fevisions  to  Regulations  Governing 
■  Finance  Applications  Involving  Motor  Passenger 
Carriers,  STB  Ex  Parte  No.  559  (STB  served  Sept 
1, 1996). 


the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Betty  Jo  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP.  1330  Connecticut  Avenue,  N.W., 
Washington,  DC  20036. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695).] 
SUPPLEMENTARY  INFORMATION:  In  Coach 
USA,  Inc.,  and  Coach  USA  North 
Central,  Inc. — Control— Nine  Motor 
Passenger  Carriers,  STB  Docket  No. 
MC-F-20931,  et  al.  (STB  served  Nov. 
19, 1998),*  we  approved,  subject  to 
comments,  Coadi's  transfer  of  direct 
control  of  its  operating  motor  passenger 
carrier  subsidiaries  to  six  noncarrier 
subsidiaries:  Coach  USA  North  Central, 
Inc.,  Coach  USA  Northeast,  Inc.,  Coach 
USA  South  Central,  Inc.,  Coach  USA 
Southeast,  Inc.,  Coach  USA  West,  Inc., 
and  Yellow  Cab.  The  published 
tentative  grants  of  authority  in  these 
proceedings  were  scheduled  to  become 
effective  on  January  4, 1999,  unless 
opposing  comments  were  filed  by  that 
date.  On  January  4, 1999,  Groimd 
Systems,  Inc.,  d/b/a  Airport  Bus  filed 
comments  in  opposition  to  the  control 
applications  in  STB  Docket  Nos.  MC-F- 
20931,  MC-F-20932,  MC-F-20933, 
MC-F-20934,  MC-F-20935.  and  MC-F- 
20937.  No  comments  in  opposition  were 
filed  in  STB  Docket  No.  MC-F-20936. 
in  which  Coach  and  Yellow  Cab  sought 
control  of  four  motor  passenger  carriers, 
so  that  grant  of  authority  became 
effective  on  January  4, 1999.' 

In  Coach  USA,  Inc.  and  Coach 
Canada,  Inc. — Control  and  Continuance 
in  Control — Autocar  Connoisseur,  Inc., 
Erie  Coach  Lines  Company,  and 
Trentway-Wagar,  Inc..  STB  Docket  No. 
MC-F-20938  (STB  served  Dec.  17, 
1998),  we  approved,  subject  to 
comments,  Coach  Canada's^  control  of 
Autocar  Connaisseur,  Inc.  (Autocar),'' 


'A  single  decision  was  issued  for  administrative 
convenience  that  included  STB  Docket  Nos.  MC-F- 
20931.  MC-F-20932.  MC-F-20933.  MC-F-20934, 
MC-F-20935,  MC-F-20936.  and  MC-F-20937. 

>  Coach  and  Yellow  Cab  state  that  the  tentative 
grant  of  authority  in  STB  Docket  No.  MC^-20936 
was  vacated  because  conunents  were  filed  in 
response  to  the  application.  The  statement  is 
incorrect. 

*Coacb  Canada  is  a  wholly  owned  subsidiary  of 
Coach  that  was  established  for  the  purpose  of 
obtaining  direct  control  of  Canada-based  motor 
passenger  carriers  that  Coach  currently  controls  or 
may  seek  tu  control  in  the  future. 

^  Autocar  subsequently  merged  with  three  other 
affiliated  noncarrier  entities,  the  parent  of  which  is 
3329003  Canada,  Inc.,  a  noncarrier  owned  by 
Coach.  See  Coach  USA,  Inc.  and  Coach  Canodc, 
Inc. — Control— Autocar  Connaisseur,  Itk.,  STB 
Docket  No.  MC-F-20943  (STB  served  Jan.  27. 
1999]. 


and  Erie  Coach  Lines  Company,  and  for 
continuance  in  control  of  Trentway- 
Wagar,  Inc. 

In  STB  Docket  No.  MC-^-20945, 
Coach  and  Yellow  Cab  seek  control  of 
Ross."  In  STB  Docket  No.  MC-F-20946, 
Coach  and  Coach  Canada  seek  control  of 
VTQ.9  The  acquisition  of  control  of  Ross 
will  be  accomplished  through  stock 
ownership.  According  to  Coach,  the 
stock  of  Ross  has  been  placed  in  an 
independent  voting  trust  pending 
disposition  of  this  proceeding.  Coach 
states  that  it  acquired  VTQ  in  the  same 
December  1996  stock  transaction  in 
which  it  acquired  control  of  Autocar,  a 
Quebec-based  carrier  that  is  part  of  the 
same  corporate  family  as  VTQ.  Coach 
states  that,  while  most  of  VTQ's 
operations  are  in  Quebec,  Coach  and 
Coach  Canada  have  now  become  aware 
that  VTQ  also  holds  federally  issued 
operating  authority  in  the  United  States. 
Having  discovered  this  unresolved 
control  issue.  Coach  and  Coach  Canada 
now  seek  Board  authority  to  control  this 
carrier. 

AppUcants  submit  that  there  will  be 
no  transfer  of  any  federal  or  state 
operating  authorities  held  by  the 
carriers  to  be  acquired.  Following  the 
consummation  of  the  control 
transactions,  each  of  the  carriers  will 
continue  operating  in  the  same  manner 
as  before  and,  according  to  Coach, 
granting  the  applications  will  not 
reduce  competitive  options  available  to 
the  traveling  pubhc.  Applicants  assert 
that  the  carriers  to  be  acquired  do  not 
compete  to  any  meaningful  degree  with 
one  another  and  that  each  faces 
substantial  competition  from  other  bus 
companies  and  transportation  modes. 


*Ross  is  a  Mississippi  cotporatioa  It  holds 
federally  issued  operating  authority  in  Docket  Na 
MC-l  75674,  which  authorizes  it  to  provide  charter 
and  special  services  between  points  in  the  United 
States.  It  specializes  in  operations  in  the  Biloxi.  MS 
area,  where  it  provides  charter  services,  including 
airport  shuttle  services.  It  also  holds  authority 
issued  by  the  Mississippi  Public  Utility 
Commission  to  conduct  intrastate  operations.  It 
operates  6  buses;  employs  7  persons;  and  earned  - 
annual  revenues  in  fiscal  year  1998  of 
approximately  $406,000.  In  addition,  it  operates  a 
fleet  of  taxicabs  and  holds  federally  issued 
authority  to  conduct  operations  as  a  common 
carrier  of  property,  although  it  does  not  presently 
engage  in  any  such  operations. 

'VTQ  is  a  Quebec  corpxiration.  It  holds  federally 
issued  operating  authority  in  Docket  No.  MC- 
302514,  which  authorizes  it  to  provide  special  and 
charter  operations  between  points  in  the  United 
States.  It  also  holds  a  variety  of  operating 
authorities  issued  by  Canadian  authorities.  VTQ 
focuses  its  operations  on  charter  and  sightseeing 
services  provided  in  the  Quebec  City  area.  On 
occasion,  it  provides  charter  transportation  betvraen 
points  in  Quebec  and  points  in  the  Eastern  United 
States.  It  operates  a  fleet  that  ranges  up  to 
approximately  25  buses  which  vary  in  size 
depending  on  the  season:  employs  up  to  40  persons 
during  peak  season  periods;  and  earned  annual 
revenues  in  fiscal  year  1996  of  S2.6  million. 
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Applicants  submit  that  granting  the 
applications  will  produce,  or  continue 
to  produce,  substantial  benefits, 
including  interest  cost  savings  from  the 
restructuring  of  debt  and  reduced 
operating  costs  from  Coach's  enhanced 
volume  purchasing  power.  Specifically, 
applicants  claim  that  each  carrier  will 
benefit  from  the  lower  insurance 
premiums  negotiated  by  Coach  or  its 
subsidiaries  and  from  volume  discounts 
for  equipment  and  fuel.  Applicants 
indicate  that  the  respective  subsidiary 
will  provide  each  of  the  carriers  to  be 
acquired  with  management  services, 
such  as  centralized  legal  and  accounting 
functions  and  coordinated  purchasing 
services.  In  addition,  applicants  state 
that  vehicle  sharing  arrangements  will 
be  facilitated  through  Coach  and  its 
subsidiaries  to  ensure  maximum  use 
and  efficient  operation  of  equipment 
and  that  coordinated  driver  training 
services  will  be  provided.  Applicants 
also  state  that  the  proposed  transactions 
will  have  no  adverse  impacts  on  the 
employees  of  Ross  and  VTQ  and  that 
Coach  Canada  and  Yellow  Cab  will 
honor  all  collective  bargaining 
agreements. 

Applicants  assert  that,  by  further 
decentralizing  certain  management 
functions,  they  will  be  better  able  to 
plan  equipment  utilization,  develop 
financial  plans  and  coordinate  other 
short-  and  long-term  operational 
strategies  best  designed  to  meet  the 
specific  and  unique  needs  of  carriers 
operating  in  a  particular  region  of  the 
country,  and  their  customers. 
Specifically,  Coach  Canada  and  Yellow 
Cab  will  each  maintain  a  database  of  the 
assets,  including  the  vehicles  operated 
by  each  of  the  operating  carriers,  which 
will  allow  the  management  of  Coach 
Canada  and  Yellow  Cab  to  more 
effectively  deploy  vehicles,  resulting  in 
more  timely  and  efficient  service  to  the 
traveling  public.  Further,  Coach  Canada 
and  Yellow  Cab  will  coordinate  the 
safety  and  compliance  programs  of  the 
carriers  they  control,  with  the  object  of 
maintaining  and  raising  safety 
performance  levels  for  each  of  the 
operating  carriers. 

Coach  anticipates  that  Coach  Canada 
and  Yellow  Cab  will  be  well-positioned 
to  aid  in  the  assessment  of  possible 
future  acquisitions  of  motor  passenger 
carriers  in  the  particular  area  in  which 
they  function.  According  to  Coach, 
Coach  Canada  and  Yellow  Cab  will  be 
able  to  make  those  assessments  in  view 
of  the  operations  of  the  carriers  under 
their  control  and  with  a  view  toward 
developing  and  carrying  out  a  strategic 
growth  plan.  Over  the  longer  term, 
Coach,  Coach  Canada  and  Yellow  Cab 
will  provide  centralized  marketing  and 


will  further  enhance  the  benefits 
resulting  from  these  acquisitions. 

Coach  certifies  that:  (1)  the 
jurisdictional  threshold  has  been  met 
with  respect  to  the  transactions  that  are 
the  subject  of  the  applications; '°  (2) 
neither  Ross  nor  VTQ  has  been  rated  for 
safety  by  the  U.S.  Department  of 
Transportation;  (3)  each  of  the  acquired 
carriers  has  sufficient  liability 
insurance;  (4)  neither  Ross  nor  VTQ  is 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country; 
and  (5)  approval  of  the  transactions  will 
not  significantly  affect  either  the  quality 
of  the  himian  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  the  applicants'  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  resuh;  and  (3) 
the  interest  of  affected  carrier 
employees.  The  prior  consummation  of 
the  transaction  involving  VTQ  does  not 
bar  approval  of  the  application  in  STB 
Docket  No.  MC-F-20946  under  section 
14303  if  the  evidence  establishes  that 
the  transaction  would  be  consistent 
with  the  public  interest  in  other 
respects,  and  for  the  future." 

On  the  basis  of  the  applications,  we 
find  that  the  proposed  acquisitions  of 
control  are  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  applications.  '^  If  no  •. 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


'oSee  49  (TR  1182.2(a)(5). 

■■Applicants,  Coach  and  Coach  Canada,  seek 
nunc  pro  tunc  approval  of  the  control  of  VTQ. 
While  we  are  granting  our  tentative  approval,  the 
need  for  retroactive  effect  has  not  been 
demonstrated.  Applicants  evidently  recognize  that 
they  should  have  sought  our  approval  sooner  but, 
under  the  circumstances,  the  Board  does  not  intend 
to  pursue  enforcement  actions  against  applicants  for 
previously  unauthorized  common  control. 

"Under  revised  49  CFR  1182.6(c),  a  procedural 
schedule  will  not  be  issued  if  we  are  able  to  dispose 
of  opposition  to  the  application  on  the  basis  of 
comments  and  the  reply. 


It  is  ordered: 

1.  The  proposed  acquisitions  of 
control  are  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
Jime  28, 1999,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30, 400  Virginia  Avenue,  S.W., 
Suite  600,  Washington,  DC  20004;  and 
(2)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Peimsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Decided:  May  10, 1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  99-12255  Filed  5-13-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33745] 

Delaware  and  Hudson  Railway 
Company  d/b/a  Canadian  Pacific 
Railway— Trackage  Rights 
Exemption— Norfolk  Southern  RalNvay 
Company 

Norfolk  Southern  Railway  Company 
(NS)  has  agreed  to  grant  overhead 
trackage  rights  to  Delaware  and  Hudson 
Railway  d/b/a  Canadian  Pacific  Railway 
(D&H)  over  NS's  trackage  described  as: 

(1)  the  Harrisburg  Line,  between  the 
connection  with  the  Pittsburgh  Line  at 
CP  Harris,  at  or  near  milepost  112.9,  in 
Harrisburg,  PA,  and  CP  Walnut,  at  or 
near  milepost  58.6,  in  Reading,  PA,  a 
distance  of  approximately  54.3  miles; 

(2)  the  Reading  Line,  between  the 
connection  with  the  Harrisburg  Line  at 
CP  Wyomissing  Jet.,  at  or  near  milepost 
0.4,  and  the  connection  with  the 
Reading  Belt  Branch  at  CP  Valley,  Jet., 
at  or  near  milepost  8.7,  all  in  Reading, 
a  distance  of  approximately  0.7  miles; 
and  (3)  the  Reading  Beit  Branch, 
between  CP  Cumru,  at  or  near  milepost 
11.0,  in  Reading,  and  CP  Bird,  at  or  near 
milepost  18.5,  in  Birdsboro,  PA,  a 
distance  of  approximately  7.5  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  May  31, 1999. 

The  trackage  rights  will  permit  D&H 
to  connect  its  current  trackage  rights  at 


Federal  Register /Vol.  64.  No.  93/Friciay,  May  14.  1999/Notices 


26477 


Harrisburg  to  its  current  trackage  rights 
at  Reading  to  permit  fluid  through 
movements  between  CP  Kase,  PA,  and 
the  Philadelphia,  PA  area. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33745,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Diane  P. 
Gerth,  Esq.,  Leonard,  Street  and     ' 
Demard,  150  South  Fifth  Street, 
Minneapolis,  MN  55402. 

Board  decisions  and  notices  are 
available  on  ova  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  6, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary, 
IFR  Doc.  99-12114  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

^rface  Transportation  Board 
[STB  Finance  Docket  No.  33745] 

Delaware  and  Hudson  Railway 
Company  d/b/a  Canadian  Pacific 
Railwray— Tracltage  Rights 
Exemption— Norfoilc  Southern  Raihtvay 
Company 

Norfolk  Southern  Railway  Company 
(NS)  has  agreed  to  grant  overhead 
trackage  rights  to  Delaware  and  Hudson 
Railway  d/b/a  Canadian  Pacific  Railway 
(D&H)  over  NS's  trackage  described  as: 

(1)  the  Harrisburg  Line,  between  the 
connection  with  the  Pittsburgh  Line  at 
CP  Harris,  at  or  near  milepost  112.9,  in 
Harrisburg,  PA,  and  CP  Walnut,  at  or 
near  milepost  58.6,  in  Reading,  PA,  a 
distance  of  approximately  54.3  miles; 

(2)  the  Reading  Line,  between  the 
connection  with  the  Harrisburg  Line  at 
CP  Wyomissing  Jet.,  at  or  near  milepost 


9.4,  and  the  connection  with  the 
Reading  Belt  Branch  at  CP  Valley.  Jet., 
at  or  near  milepost  8.7,  all  in  Reading, 
a  distance  of  approximately  0.7  miles; 
and  (3)  the  Reading  BeU  Branch, 
between  CP  Cumru,  at  or  near  milepost 
11.0,  in  Reading,  and  CP  Bird,  at  or  near 
milepost  18.5,  in  Birdsboro,  PA,  a 
distance  of  approximately  7.5  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  May  31. 1999. 

The  trackage  rights  will  permit  D&H 
to  connect  its  current  trackage  rights  at 
Harrisburg  to  its  current  trackage  rights 
at  Reading  to  permit  fluid  through 
movements  between  CP  Kase,  PA,  and 
the  Philadelphia,  PA  area. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360 1.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33745,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Diane  P. 
Gerth,  Esq.,  Leonard,  Street  and 
Deinard.  150  South  Fifth  Street, 
Minneapolis,  MN  55402. 

Board  decisions  and  notices  are 
available  on  our  website  at. 
"WWW.STB.D0T.GOV." 

Decided:  May  6, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  99-12263  Filed  5-13-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Dodcet  No.  33743] 

Pioneer  Raiicorp— Acquisition  of 
Control  Exemption— The  Garden  City 
Western  Raihway,  Inc. 

Pioneer  Raiicorp  (Pioneer),  a 
noncarrier  holding  company,  has  filed  a 
notice  of  exemption  to  acquire  control 


of  The  Garden  City  Western  Railway, 
Inc.  (GCW).  a  Class  HI  rail  carrier, 
operating  in  the  State  of  Kansas.' 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May  7, 
1999. 

Pioneer  currently  controls  fourteen 
existing  shortline  rail  carriers,  thirteen 
directly  and  one  indirectly. ^ 

Pioneer  states  that:  (i)  the  railroads  do 
not  connect  with  each  other,  (ii)  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  6-om  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
niay  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however,  i 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all      " 
pleadings,  referring  to  STB  Finance 
Docket  No.  33743,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  John  D. 
Heffiier,  Esq.,  Rea,  Cross  &  Auchincloss, 
1707  L  Street,  N.W.,  Suite  570, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  7, 1999. 


'  See  The  Garden  Gty  COOP.  Inc.— Acquisition 
and  Operation  Exemption — Between  Garden  City 
and  Wolf,  in  Finney  County,  KS,  Finance  Docket 
No.  30091  (ICC  served  Dec.  30. 1982)  and  The 
Garden  City  COOP.  Inc.— Corporate  Family 
Transaction  Exemption — The  Garden  City  Western 
Railway  Co.  and  The  Garden  City  Northern  Railway 
Co.,  Finance  Docket  Na  31861  (HX  served  May  8. 
1991). 

'  See  Pioneer  Raiicorp  and  Wabash  6-  Western 
Railway  Co. — Acquisition  of  Control  Exemption — 
Michigan  Southern  Railroad  Co.,  Inc.,  STB  Finance 
Docket  No.  33704  (STB  served  Jan.  28. 1999). 
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By  the  Board,  David  M  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretaiy. 

[FR  Doc.  99-12261  Filed  5-13-99;  8:45  ami 

BtLUNQOOOE  4«1$-0I>-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanc*  Doetot  Na  33741] 

Port  of  Tillamook  Bay  Railroad- 
Trackage  Rights  Exemptton— Portland 
&  Western  Railroad,  Inc. 

Portland  k  Western  Railroad,  Inc. 
(PNWR)  has  agreed  to  grant  trackage 
rights  to  Port  of  Tillamook  Bay  Railroad 
(POTB)  over  3.5  miles  of  rail  line 
between  Banks  (milepost  774.0)  and 
Schefflin  (milepost  770.5),  in 
Washington  County,  OR  (subject  line).' 

The  parties  report  that  they  intend  to 
consummate  the  transaction  on  or  after 
May  6, 1999,  or  upon  the  authorization 
of  PNWR's  lease  of  the  subject  line, 
whichever  is  later.  The  earliest  the 
transaction  can  be  consummated  is  May 
10, 1999.  the  effective  date  of  the 
exemption  (7  days  after  the  exemption 
was  filed). 

The  purpose  of  the  trackage  rights  is 
to  permit  POTB  to  continue  its  existing 
service. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obUgation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  m  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  £alse  or 
misleading  iafOTmation,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33741,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 


>  This  transaction  is  related  to  Portland  6-  Western 
Railroad,  Inc. — Lease  and  Operation  Exemption — 
Port  of  Tillamook  Bay  Bailroad.  STB  Finance 
Docket  No.  33734  (STB  served  May  14, 1999), 
wlMrein  the  subject  line  is  being  leased  by  POTB 
to  PNWR  to  permit  rehabilitation  of  the  line  by 
PNWR.  The  efbctive  date  of  the  exemption  in  STB 
Finance  Docket  No.  33734  U  May  10, 1999. 


of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  E.  Andrew 
Jordan,  Esq.,  Tarlow,  Jordan  &  Schrader, 
P.O.  Box  230669,  Portland,  OR  97281- 
0669. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  10. 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  99-12260  Filed  5-13-99;  8:45  am] 
BILUNG  COOE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanca  Docket  No.  33734] 

Portland  &  Western  Railroad,  Inc.— 
Lease  and  Operation  Exemption— Port 
of  Tillamook  Bay  Railroad 

Portland  &  Western  Railroad,  Inc. 
(PNWR),  a  Class  HI  rail  carrier,  has  filed 
a  verified  notice  of  exemption  imder  49 
CFR  1150.41  to  lease  and  operate 
approximately  3.5  miles  of  rail  line  (rail 
line)  oirrently  owned  and  operated  by 
Port  of  Tillamook  Bay  Raikoad  (POTB) 
between  Banks  (milepost  774.0)  and 
Schefflin  (milepost  770.5),  in 
Washington  County,  OR.  In  addition, 
the  notice  states  that  POTB  will  retain 
"incidental"  trackage  rights  over  the  rail 
line  and  will  continue  to  serve  all  of  its 
current  customers  through  a  grant  back 
of  trackage  rights  by  PNWR  to  POTB.  • 


'  PNWR  currently  operates  over  the  rail  line 
pursuant  to  trackage  rights.  See  Portland  6-  Western 
Railroad,  Inc. — Lease  and  Operation  Exemption — 
Burlington  Northern  Railroad  Company,  Finance 
Docket  No.  32766  (STB  served  Jan.  5, 1996).  PNWR 
states  tliat  it  has  an  opportunity  to  route  certain 
traffic  in  a  more  efficient  manner  to  Portland,  OR, 
over  two  of  its  lines  and  the  rail  line  between  points 
south  of  Schefflin  and  Portland.  PNWR  further 
states  that,  before  substantial  amounts  of  traffic  can 
be  routed  in  this  way,  the  rail  line  must  be 
substantially  rehabilitated  and  brought  up  to 
Federal  Railway  Administration  CIms  2  condition. 
Because  of  POTB's  relatively  light  density  of  its 
traffic  over  the  rail  line,  it  is  unwilling  to  incur  the 
costs  to  rehabilitate  the  rail  line.  PNWR  is  unwilling 
to  incur  the  cost  of  rehabilitation  under  the  current 
operating  arrangement.  Thus,  PNWR  and  POTB 
have  entered  into  an  agreement  whereby  PNWR 
will  lease  and  rehabilitate  the  rail  line  and  POTB 
will  retain  trackage  rights  over  the  rail  line.  It 
should  be  noted,  however,  that  the  giant  back  of 
trackage  rights  by  POTB  to  PNWR  cannot  properly 
be  termed  "incidental"  to  the  lease  transaction.  The 
term  "incidental"  trackage  rights  (as  it  relates  to  a 
lease  transaction)  pertains  to  simultaneous  rights 
being  obtained  by  a  lessee  to  operate  over  other 
lines  of  a  lessor  or  lines  of  another  carrier.  POTB 
thus  requires  separate  approval  for  the  trackage 
rights.  On  May  3, 1999.  POTB  made  a  separate 


Because  PNWR's  projected  annual 
revenues  will  exceed  $5  million,  PNWR 
has  certified  to  the  Board  on  April  16, 
1999,  that  the  required  notice  of  the 
transaction  was  posted  at  the  workplace 
of  the  employees  on  the  affected  lines 
on  April  2, 1999.  See  49  CFR 
1150.42(e).2  The  transaction  was 
scheduled  to  be  consummated  on  or 
about  April  19. 1999,  or  as  soon 
thereafter  as  possible,  depending  upon 
the  Board's  action  on  PNWR's  waiver 
request. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33734,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.  O.  Box 
798,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  10, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williaou, 
Secretary. 

(FR  Doc.  99-12262  Filed  5-13-99;  8:45  am) 
WUMQ  COOE  4«1ft-W-P 


filing  to  invoke  the  class  exemption  at  49  CFR 
1180.2(d)(7)  for  the  trackage  rights.  See  Port  of 
Tillamook  Bay  Railroad—Trackage  lUgfits 
Exemption— Portland  Sr  Western  Railroad,  Inc.,  STB 
Finance  Docket  No.  33741  (STB  served  May  14, 
1999). 

>  Under  49  CFR  1150.42(e).  the  exemption  would 
not  normally  take  effect  until  60  days  after 
certification  to  the  Board  that  the  requisite  notica 
had  been  given.  PNWR  initially  sought  waiver  of 
the  notice  requirements  itself.  Subsequently,  notice 
was  given  to  employees  of  POTB  and  the 
certification  was  made.  As  a  result,  the  waiver 
request  was  modified  to  one  seeking  relief  that 
would  permit  the  exemption  to  take  effect  without 
having  to  wait  for  the  full  60  days  after  the  April 
16  certification  to  run.  In  the  absence  of  a  waiver, 
the  earliest  the  lease  could  be  consummated  would 
be  June  15, 1999.  In  a  decision  in  this  proceeding 
served  on  May  10, 1999,  the  Board  has  waived,  in 
part,  the  60-day  notice  period,  thus  allowing 
consummation  to  occur  as  early  as  May  10, 1909.. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1040PC 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  1040PC, 
U.S.  Individual  Income  Tax  Return 
1040PC  Format. 

DATES:  Written  comments  should  be 
received  on  or  before  July  13, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Individual  Income  Tax 
Return  1040PC  Format. 

OMB  A^umber;  1545-1309. 

Form  Number:  Form  1040PC. 

Abstract:  Form  1040PC  is  a  computer- 
generated  tax  return  answer  sheet 
format  prepared  by  tax  preparation 
software.  Form  1040PC  is  an  alternative 
method  of  filing  Form  1040.  It  offers 
direct  deposit  for  taxpayers  to  have  their 
refunds  deposited  into  their  personal 
savings  or  checking  accounts  by 
electronic  funds  transfer.  It  also 
generates  a  pre-printed  payment 
voucher  for  use  when  payment  is  due  to 
the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,502,722. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,875,681. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
ujiless  the  collection  of  information 
displays  a  vaUd  0MB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  6, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-12169  Filed  5-13-99;  8:45  am] 

BtLUNQ  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REQ-209837-Oq 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  inforination 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soUciting 
comments  concerning  an  existing  final 
regulation.  REG-209837-96,  TD  8742, 
Requirements  Respecting  the  Adoption 
or  Change  of  Accounting  Method; 
Extensions  of  Time  To  Make  Elections 
(§§301.9100-2  and  301.9100-3). 
DATES:  Written  comments  should  be 
received  on  or  before  July  13, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPt.EMENTARY  INFORMATION: 

Title:  Requirements  Respecting  the 
Adoption  or  Change  of  Accounting 
Method;  Extensions  of  Time  To  Make 
Elections. 

OMB  Number:  1545-1488. 

Regulation  Project  Number:  REG- 
209837-96. 

Abstmct:  This  final  regulation 
provides  the  procedures  for  requesting 
an  extension  of  time  to  make  certain 
elections,  including  changes  in 
accounting  method  and  accounting 
period.  In  addition,  the  regulation 
provides  the  standards  that  the  IRS  Mali 
use  in  determining  whether  to  grant 
taxpayers  extensions  of  time  to  make 
these  elections. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions,  and  farms. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5,000.  * 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  inay  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  vtrill  be  simimarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  6, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  99-12170  Filed  5-13-99;  8:45  am) 

BtLUNQ  OOOE  4M0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servica 

Adviaory  Committaa  for  Electronic  Tax 
Adminlatration 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Request  for  nominations. 

SUMMARY:  The  Electronic  Tax 
Administration  Advisory  Committee 
(ETAAC),  was  established  to  provide 
continued  input  into  the  development 
and  implementation  of  the  Internal 
Revenue  Service's  (IRS')  strategy  for 
electronic  tax  administration.  The 


ETAAC  provides 'an  organized  public 
forum  for  discussion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that  paperless  filing 
should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns.  ETAAC  members 
convey  the  public's  perception  of  IRS 
electronic  tax  administration  activities, 
offer  constructive  observations  about 
current  or  proposed  policies,  programs, 
and  procedures,  and  suggest 
improvements.  This  document  seeks 
nominations  of  individuals  to  be 
considered  for  selection  as  Committee 
members. 

The  Assistant  Commissioner 
(Electronic  Tax  Administration)  will 
assure  that  the  size  and  organizational 
representation  of  the  ETAAC  obtains 
balanced  membership  and  includes 
representatives  from  various  groups 
including:  (1)  tax  practitioners  and 
preparers,  (2)  transmitters  of  electronic 
retiuTis,  (3)  tax  software  developers,  (4) 
large  and  small  businesses,  (5) 
employers  and  payroll  service 
providers,  (6)  individual  taxpayers,  (7) 
financial  industry  (payers,  payment 
options  and  best  practices),  (8)  system 
integrators  (technology  providers),  (9) 
academic  (marketing,  sales  or  technical 
perspectives),  (10)  trusts  and  estates, 
(11)  tax  exempt  organizations,  and  (12) 
state  and  local  governments.  We  are 
soliciting  nominations  from  professional 
and  public  interest  groups,  IRS  officials, 
the  Department  of  Treasury,  and 
Congress.  Members  vnll  be  limited  to 
serving  one  two-year  term  on  the 
ETAAC  to  ensure  that  new  perspectives 
and  ideas  are  generated  by  the  members. 
All  travel  expenses  within  govenunent 
guidelines  will  be  reimbursed. 
DATES:  Written  nominations  must  be 
received  on  or  before  June  14, 1999. 
ADDRESSES:  Nominations  should  be  sent 
to  Robin  Marusin,  OP:ETA,  Room  7331 
IR,  1111  Constitution  Ave.,  N.W., 


Washington,  D.C.  20224.  Application 
forms  can  be  obtained  from  Robin 
Marusin,  who  can  be  reached  on  (202) 
622-8184. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Marusin,  202-622-8184. 

SUPPLEMENTARY  INFORMATION:  The 
ETAAC  will  provide  continued  input 
into  the  development  and 
implementation  of  the  IRS's  strategy  for 
electronic  tax  administration.  The 
ETAAC  members  willconvey  the 
public's  observations  about  ourent  or 
proposed  policies,  programs,  and 
procedures,  and  suggest  improvements. 

This  activity  is  based  on  the  authority 
to  administer  the  Internal  Revenue  laws 
conferred  upon  the  Secretary  of  the 
Treasury  by  section  7802  of  the  Internal 
Revenue  Code  and  delegated  to  the 
Commissioner  of  the  Internal  Revenue. 

The  ETAAC  will  research,  analyze, 
consider,  and  make  recommendations 
on  a  wide  range  of  electronic  tax 
administrations  issues  and  will  provide 
input  into  the  development  and 
implementation  of  the  strategic  plan  for 
electronic  tax  administration. 

Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
Committee.  Equal  opportunity  practices 
will  be  followed  in  all  appointments  to 
the  Committee.  To  ensiue  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  will  include, 
to  the  extent  practicable,  individuals, 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 
Terence  H.  Lutes, 

Acting  Assistant  Commissioner,  Electronic 

Tax  Administration. 

[PR  Doc.  9^12168  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Invitation  for  Non^nations  to 
Advisory  Committee  on  Agriuclture 
Statistics 

Correction 

In  notice  document  99-8381 
beginning  on  page  16693  in  the  issue  of 
Tuesday,  April  6, 1999,  make  the 
following  correction(s): 

1.  On  page  16693,  third  column,  first 
line,  "Committed"  should  read 
"Committee". 


,   2.  On  the  same  page,  same  column, 
second  line,  "service"  should  read 
"serve". 

3.  On  the  same  page,  same  column, 
sixth  line,  "Committed"  should  read 
"Committee". 

4.  On  page  16694,  first  column,  fifth 
line,  "side"  should  read  "site". 

(FR  Doc.  C9-8381  Filed  5-13-99;  8:45  am] 
BILLING  CODE  150S-01-0 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

AgerKy  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Correction 

In  notice  document  99-9493 
beginning  on  page  18911  in  the  issue  of 
Friday,  April  16. 1999,  make  the 
following  correction: 

On  page  18912,  in  the  first  colunm, 
under  Comments,  in  the  penultimate 


line  "June  15, 1999"  should  read  "May 
17, 1999". 

(FR  Doc.  C9-9493  Filed  5-13-99;  8:45  am] 
BILLING  CODE  1SOS-01-0 

FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

Correction 

In  notice  docimient  99-11489, 
beginning  on  page  24650.  in  the  issue  of 
Friday,  May  7, 1999,  make  the  following 
correction: 

On  page  24651,  in  the  first  colimin,  in 
the  37th  line,  in  the  Effective  Date: 
paragraph,  "[Insert  date  30  days  from 
publication  in  Federal  Register]"  should 
read  "June  7, 1999." 
[FR  Doc.  C9-11489  Filed  5-13-99;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
[FRL-e337-1J 
RIN  2040-AH97 

Test  Methods:  Ttiree  New  Methods  for 
Velocity  and  Volumetric  Flow  Rate 
Determination  in  Stacits  or  Ducts 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  three  new  optional 
test  methods  for  measuring  velocity  and 
volumetric  flow  rate  of  flue  gas  from 
fossil  fuel-fired  boilers  and  turbines. 
These  new  methods  allow  the  tester  to 
accoimt  for  velocity  drop-off  near  the 
stack  or  duct  wall  and  the  yaw  and 
pitch  angles  of  flow.  The  primary  users 
of  the  new  methods  will  be  owners  and 
operators  of  utility  units  subject  to  the 
Acid  Rain  Program  under  title  IV  of  the 
Clean  Air  Act,  and  certain  large  electric 
generating  units  and  large  non-electric 
generating  units  that  may  become 
subject  to  the  nitrogen  oxides  (NOx) 
state  implementation  plan  (SIP)  call 
under  Title  I  of  the  Clean  Air  Act,  who 
must  use  an  approved  test  method  to 
periodically  calibrate  the  flow  rate 
monitors  at  these  units.  Flow  rate  data 
is  used  to  determine  the  units'  sulfur 
dioxide  (SO2)  and  NOx  mass  emissions 
and  heat  inputs.  The  purpose  of  the 
Add  Rain  Program  and  the  NOx  SIP  call 
is  to  significantly  reduce  emissions  from 
electric  generating  plants  and  other 
affected  units  in  order  to  reduce  the 
adverse  health  and  environmental 
effects  of  acid  deposition  or  groimd 
level  ozone  resulting  from  these 
emissions. 

The  sources  affected  by  this  action  are 
primarily  in  the  sector  Fossil  Fuel 


Electric  Power  Generation,  North 
American  Industrial  Classification 
System  (NAICS)  code  221112,  or  are 
industrial  boilers.  The  affected  sources 
include  U.S.  industry  establishments 
primarily  engaged  in  operating  fossil 
fuel  powered  electiic  power  generation 
facilities.  These  facilities  use  fossil 
fuels,  such  as  coal,  oil,  or  gas,  in  boilers 
and  combustion  turbines  to  produce 
electric  energy  or  steam.  The  electric 
energy  produced  in  these 
establishments  are  provided  to  electric 
power  transmission  systems  or  to 
electric  power  distribution  systems. 
DATES:  This  rule  is  effective  on  July  13, 
1999  without  further  notice,  unless  EPA 
receives  adverse  comment  by  June  14, 
1999.  or  (if  a  public  hearing  is 
requested)  by  July  1, 1999.  If  we  receive 
such  comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Any  written  comments 
must  be  identified  with  Docket  No.  A- 
99-14,  must  be  identified  as  comments 
on  the  direct  final  rule  and  companion 
proposal  and  must  be  submitted  in 
duplicate  to:  EPA  Air  Docket  (6102), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  address  given  above.  A 
reasonable  fee  may  be  charged  for 
copying.  A  detailed  rationale  for  today's 
action  is  set  forth  in  the  Findings 
Report,  which  can  be  obtained  by 
writing  to  the  Air  Docket  at  the  address 
given  above.  , 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Schakenbach.  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  (202)  564-9158;  or  Elliot 
Lieberman,  Acid  Rain  Division  (6204J), 


U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  (202)  564-9136. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  these  new 
test  methods  as  noncontroversial  and 
anticipate  no  adverse  comment.  We 
beUeve  the  rule  is  not  controversial  for 
the  following  reasons:  (1)  The  rule  is 
primarily  tedinical  in  nature,  (2)  the 
rule  is  generally  accepted  by  the 
scientific  community,  and  (3)  use  of  the 
new  test  methods  will  be  optional. 
However,  we  are  publishing  a  separate 
docimient  that  will  serve  as  the  proposal 
to  approve  the  test  methods  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  July  13, 1999  without 
further  notice  unless  we  receive  adverse 
comment  by  June  14, 1999  or  (if  a  public 
hearing  is  requested)  by  July  1, 1999.  If 
EPA  receives  timely  adverse  comment, 
we  will  publish  a  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

n.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  utility  and  industrial  fossil 
fuel-fired  boilers  and  turbines  that  serve 
generators  producing  electricity, 
generate  steam,  or  cogenerate  electricity 
and  steam  and  that  are  subject  to  EPA's 
monitoring  regulations,  40  CFR  part  75. 
While  part  75  primarily  regulates  the 
electric  utility  industry,  today's  action    . 
could  potentially  affect  other  industries, 
including  those  subject  to  the  NOx  SIP 
call.  Regulated  categories  and  entities 
include: 


concentra 


Category 


NAICS  Code:  221112.  Fossil  Fuel  Electric  Power  Generation 


Examples  of  regulated  entities 


Electric  service  providers,  boilers  and  turt)ines 
from  a  wide  range  of  industries. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  which  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business. 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 


the  applicability  criteria  in  §§  72.6,  72.7, 
72.8.  75.70.  and  Appendix  A  of  part  60 
of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  "For  Further 
Information  Contact"  section  of  this 
preamble. 

n.  Background 

In  1971,  EPA  promulgated  Method  2- 
"Determination  of  Stack  Gas  Velocity 


and  Volumetric  Flow  Rate  (Type  S  Pi  tot 
Tube)".  At  the  time  of  its  development. 
Method  2  was  principally  used  with 
EPA  Method  5  "Determination  of 
Particulate  Emissions  from  Stationary 
Sources"  to  help  ensure  appropriate 
sampling  rates  throughout  a  particulate 
sampling  run. 

Many  EPA  air  quality  regulations  use 
Method  2,  including  part  75  of  EPA's 
Acid  Rain  Program  regulations, 
implementing  title  IV  of  the  Clean  Air 
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Act  (the  Act),  and  part  51  of  EPA's  NOx 
SIP  call,  which  may  result  in  states  or 
EPA  requiring  certain  large  electric 
generating  units  and  large  non-electric 
generating  units  to  comply  with  subpart 
H  of  part  75.  See  40  CFR  parts  51  and 
75;  and  63  PR  57356,  57495,  October  27, 
1998.  Part  75  requires  affected  electric 
utility  units  to  install  and  operate 
continuous  emission  monitoring 
systems  that  provide  EPA  with 
continuous  hourly  measurements  of 
sulfur  dioxide  (SO2)  concentration,  NOx 
concentration,  carbon  dioxide 
concentration,  and  volumetric  flow  rate 
of  flue  gas  in  a  stack  or  duct.  Under  the 
Acid  Rain  Program,  volumetric  flow  rate 
and  SO2  concentration  are  used  to 
calculate  sulfur  dioxide  mass  emissions 
at  each  affected  unit.  At  the  end  of  each 
year,  these  emissions  are  compared  to 
the  unit's  sulfur  dioxide  allowances  to 
determine  whether  the  unit  held  enough 
allowances  to  cover  its  emissions. 
Voliunetric  flow  rate  is  also  used  to 
calculate  a  unit's  heat  input.  In  order  to 
ensiu«  the  accuracy  of  compliance 
determinations,  part  75  requires  owners 
and  operators  of  a  unit  to  conduct 
periodic  performance  testing  of 
volumetric  flow  rate  monitors  by 
comparing  flow  rate  data  from  the 
monitors  with  data  reported  using  EPA's 
Method  2.  Similarly,  subpart  H  of  part 
75  uses  Method  2  as  the  reference 
method  for  flow  rate  measiu^ments 
used  to  calculate  NOx  mass  emissions. 
See  also  40  CFR  part  96. 

In  the  first  three  years  of  the  Add 
Rain  Program,  the  electric  utility 
industry  raised  concerns  that  imder 
some  flow  conditions  EPA's  approved 
test  method  for  volumetric  flow  rate 
(Method  2)  could  be  less  than  optimal 
for  measuring  flow  rate  and  thus  for 
determining  sulfur  dioxide  emissions 
and  heat  input.  These  concerns  focused 
on  situations  where  flue  gas  flowed  at 
an  angle  (i.e.,  with  yaw  or  pitch),  not 
straight  out  of  a  stack  or  duct.  Method 
2  does  not  include  procediu«s  for 
measuring  the  yaw  or  pitch  angles  of 
flow  or  wall  effects  in  calculating  stack 
or  duct  gas  velocity  or  volumetric  flow 
rate. 

Voliunetric  flow  rate  is  calculated  by 
multiplying  the  average  flue  gas  velocity 
by  the  stack  or  duct  cross-sectional  area. 
Yaw  and  pitch  characterize  the  extent  to 
which  flue  gas  is  not  flowing  straight     • 
out  of  a  stack  or  duct.  From  the 
standpoint  of  a  tester  facing  a  vertical 
stack,  a  yaw  angle  is  represented  by 
flow  movement  to  the  left  or  right  of  the 
stack  centerline.  The  pitch  angle  is 
represented  by  flow  movement  toward 
or  away  from  the  tester.  The  term  "wall 
effects"  refers  to  the  drop-off  of  flue  gas 
velocity  near  the  inside  wall  of  a  stack 


or  duct.  This  velocity  drop-off  is  caused 
by  friction  from  the  stack  wall. 

Some  amount  of  yaw  and  pitch  angle 
and  wall  effects  are  almost  always 
present  in  utility  stacks  or  ducts.  Yaw 
and  pitch  angles  produce  flue  gas  flow 
that  swirls  and/or  bounces  off  stack  or 
duct  walls  ( total  velocity).  Only  the 
straight-up  (axial  velocity)  component 
of  total  velocity  actually  exits  the  stack. 
Moreover,  determining  axial  velocity 
without  accounting  for  the  drop-off  near 
the  stack  or  duct  wall  can  result  in 
overstating  the  actual  axial  velocity. 
Thus,  when  enough  yaw,  pitch  or  wall 
effects  are  present,  Method  2  can 
overstate  the  measiu^  flue  gas 
velocities  (and  thus  volumetric  flow) 
because  it  only  allows  the  total  velocity 
to  be  measured  and  does  not  account  for 
yaw  angles,  pitch  angles,  or  wall  effects. 
If  the  test  method  overstates  flow  rate, 
a  flow  rate  monitor  calibrated  using  the 
test  method  may  also  overstate  flow  rate 
and  result  in  overstated  sulfur  dioxide 
emissions  and  heat  input. 

To  address  these  concerns,  and  to 
provide  a  technical  basis  for  potential 
new  test  methods,  EPA  initiated  a  flow 
study  consisting  of  wind  tiumel  tests 
and  field  tests.  Wind  tunnel  tests  were 
performed  to  ensure  accurate  probe 
calibrations,  to  determine  probe 
performance  under  different 
temperature  conditions  (Reynolds 
number  testing),  and  to  determine  probe 
performance  under  different  flow  angle 
conditions  (swirl  tunnel  testing).  Probe 
calibrations  were  performed  at  three 
wind  tumiel  facilities:  the  North 
Carolina  State  University  (NCSU).  the 
National  Institute  of  Standards  and 
Technology,  and  the,Massachusetts 
Institute  of  Technology  (MIT).  The 
Reynolds  number  testing  was  conducted 
at  MIT.  The  swirl  tunnel  testing  was 
performed  by  the  Fossil  Energy 
Research  Corporation  at  a  special  wind 
tunnel  installation  developed  for  the 
Electric  Power  Research  Institute. 

In  addition,  field  tests  were  performed 
to  evaluate  new  techniques  that  could 
improve  the  ability  to  measiu«  flow  rate 
under  a  wide  range  of  conditions  and  to 
provide  a  technical  basis  for  potential, 
new  test  methods.  Field  tests  were 
performed  at  two  natural  gas-fired  750 
MWe  electric  utility  boilers  and  at  a  640 
MWe  bituminous  coal-fired  utility 
boiler.  These  three  sites  were  selected  to 
provide  three  different  flow  swirl 
conditions.  Four  test  teams  were  used  at 
each  site  to  perform  simultaneous 
testing  of  various  probes.  In  this 
manner,  probes  could  be  tested  under 
essentially  the  same  conditions.  Seven 
different  probes  types  were  tested:  Type 
S,  United  Sciences  Testing  Incorporated 
Autoprobe  Type  S,  PrandU  (Standard 


Pitot),  French,  modified  Kiel,  DAT,  and 
spherical.  A  Codel  flow  monitor  was 
also  tested. 

A  special  series  of  tests  were  also 
performed  to  investigate  velocity  drop- 
off near  stack  walls.  These  wall  effects 
tests  were  performed  at  five  sites.  The 
sites  were  selected  to  provide  different 
inside  stack  wall  material  (steel  and 
brick  and  mortar)  and  stack  gas  flow 
conditions  in  order  to  test  how  these 
parameters  affect  stack  gas  velocity 
drop-off  near  the  stack  wall. 

As  a  result  of  the  wind  timnel  tests 
and  field  tests,  a  report  describing 
results  of  the  wind  tunnel  testing,  three 
Site  Data  Reports,  describing  test 
activities  and  results  at  each  site,  and 
the  Findings  Report,  describing  overall 
conclusions,  were  written.  These  reports 
are  included  in  the  docket.  Significant 
findings  from  the  wind  tuimel  and  field 
tests  are: 

•  Probes  that  could  determine  the 
yaw  and  pitch  angles  of  flow  produced 
results  closer  to  those  predicted  by 
scientific  theory; 

•  Overall,  the  Type  S,  Autoprobe 
Type  S,  DAT,  and  spherical  probes 
produced  the  best  results:  they  tended 
to  be  less  variable,  did  not  consistently 
imder-measure  velocity,  and  were  closer 
to  theoretically  derived  results  and  the 
central  tendency  of  the  data  than  the 
other  probes  tested; 

•  Automated  probes  were  less 
variable  than  manually  operated  probes; 

•  Several  probes  (modified  Kiel,  and 
the  French)  and  the  Codel  flow  monitor 
produced  highly  variable  test  results 
and  should  not  be  included  in  new  test 
methods; 

•  Measuring  wall  effects  produced  a 
V2%  to  3%  improvement  in  volumetric 
flow  rate  measiuements. 

•  The  amount  of  wall  effect  is  lower 
for  stacks  with  smooth  interiors  (steel) 
than  for  stacks  with  rougher  interiors 
(brick  and  mortar); 

•  To  produce  reliable  probe 
calibrations,  wind  tunnels  should  meet 
certain  specifications  related  to  tunnel 
size  and  flow  conditions; 

•  Calibration  curves  for  three- 
dimensional  (3-D)  probes,  i.e.,  DAT  and 
the  spherical  probes,  are  less  reliable  for 
velocities  below  20  feet  per  second;  and 

•  Contrary  to  expectations,  scratches 
on  the  surface  of  spherical  probes  did 
not  significantly  effect  their  cafibrations. 
We  used  these  data  and  findings  to 
develop  the  three  new  test  methods 
described  in  today's  rulemaking. 

Review  by  independent  experts, 
industry  experts,  and  EPA  experts  was 
used  in  the  three  major  phases  of  the 
flow  study:  The  field  test  plan,  the  draft 
Findings  Report,  and  the  three  draft  test 
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methods.  One  significant  comment  by 
the  reviewers  was  that  we  should  keep 
the  new  test  methods  as  effective  and 
practical  as  possible,  but  still  provide 
flexibility  and  a  wide  range  of  options 
for  stack  testers.  Based  on  reviewer 
feedback  on  subsequent  versions  of  the 
test  methods,  we  believe  we  have 
accommodated  all  major  concerns. 

m.  Approval  of  Three  New  Test 
Methods 

Today's  direct  final  rule  approves 
three  new  test  methods  that  provide 
probes  and  procediues  to  account  for 
yaw  angles,  pitch  ancles  and  wall 
effects.  Method  2G  allows  Type  S 
probes  and  3-D  probes  (DAT  and 
spherical)  to  be  rotated  into  the  flow  to 
measure  total  velocity  pressiue  and  yaw 
angle.  The  yaw  angle  is  used  to 
calculate  "near-axial"  velocity  from 
total  velocity.  Method  2F  allows  3-D 
probes  to  be  used  to  measiue  total 
velocity,  yaw  angles,  and  pitch  angle 
pressure.  Pitch  angle  pressure  is  used 
with  a  calibration  curve  to  determine 
pitch  angle.  Yaw  and  pitch  angles  are 
used  to  calculate  axial  velocity  from 
total  velocity.  Method  2H  provides  a 
procedure  for  accounting  for  wall  effects 
by  using  either  a  defauh  wall  effects 
adjustment  factor  or  one  derived  from 
near  wall  measurements.  The  wall 
effects  adjustment  factor  is  used  with 
the  Method  2-,  2G-  or  2F-calculated 
velocity  to  derive  a  wall  effects  adjusted 
velocity. 

In  the  Add  Rain  Program,  and  in 
other  programs  which  require  reporting 
of  mass  emission  rates  (e.g.,  lbs  NO,/ 
hour),  a  capability  to  measure  these 
parameters  in  the  calculation  of 
volumetric  flow  rate  can  improve  the 
reporting  of  pollutant  emissions  in  some 
situations  (described  earlier).  In 
addition,  the  new  test  methods  in 
today's  rulemaking  address  the  disparity 
that  has  sometimes  been  reported 
between  heat  rate  calculated  using  a 
flow  monitor  and  heat  rate  calculated 
using  fuel  sampling  and  analysis  to  the 
extent  that  the  disparity  results  from  the 
difficulty  of  measiuing  flue  gas  flow  rate 
under  certain  flow  conditions.  This  rule 
does  not  address  the  procedures  used  in 
fuel  sampling  or  in  the  calculaticm  of 
heat  rate. 

EPA  is  voluntarily  undertaking  this 
regulatory  action  in  response  to  requests 
from  the  regulated  community.  This 
regulatory  action  provides  additional 
accepted  scientific  and  analytical 
methods  for  measuring  volumetric  flow 
rate  in  stacks  and  ducts  The  additional 
test  methods  are  the  result  of  extensive 
field  studies  that  were  subjected  to 
review  by  a  panel  of  independent 
experts,  utility  company 


representatives,  and  internal  EPA  staff. 
These  new  test  methods  may  be  used 
instead  of  Method  2  in  programs  that 
use  part  75  or  part  96  procedures  to 
quantify  emissions.  These  new  test 
methods  are  discussed  below  in  detail. 

A.  Methods  2F  and  2G 

Method  2F,  "Determination  of  Stack 
Gas  Velocity  and  Voliunetric  Flow  Rate 
With  Three-Dimensional  Probes",  is  a 
method  for  measuring  the  yaw  and  pitch 
angle-adjusted  (or  axial)  velocity  with  3- 
dimensional  probes  like  the  prism- 
shaped,  five-hole  probe  (commonly 
called  a  DA  or  DAT  probe)  and  the  five- 
hole  spherical  probe.  Method  2G, 
"Determination  of  Stack  Gas  Velocity 
and  Voliunetric  Flow  Rate  With  Two- 
Dimensional  Probes",  is  a  variant  of 
existing  Method  2  that  describes  the  use 
of  yaw  angle  determination  procedxues 
with  Type  S  or  3-dimensional  probes  to 
determine  the  yaw  angle-adjusted  flue 
gas  velocity  in  a  stack  or  duct. 

The  methods  include  step-by-step 
procedures  specifically  designed  to 
provide  quality  assured  measxuements 
and  address  a  number  of  key  problems 
imcovered  in  the  course  of  the  wind 
tunnel  and  field  testing  of  the  new 
methods.  The  following  siunmarizes  the 
major  steps  for  performing  Method  2F  or 
2G. 

(1)  Qualify  Wind  Tunnel 

The  wind  tunnel  tests  revealed  that 
some  wind  tunnels  used  by  vendors  or 
source  testers  to  caUbrate  probes  were 
inadequate,  because  they  were  either  too 
small  or  did  not  have  uniform  flow.  To 
avoid  such  problems,  any  wind  timnel 
used  to  calibrate  probes  for  Methods  2F 
or  2G  must  satisfy  certain  design  and 
performance  specifications  to  ensure 
that  the  flow  is  axial  (straight)  and 
uniform  in  the  wind  tunnel  calibration 
location.  The  wind  timnel  must  meet 
two  design  criteria:  (1)  The  diameter 
must  be  at  least  12  inches;  and  (2)  the 
projected  area  of  the  tested  probe  and 
reference  calibration  pitot  tube  must  not 
exceed  4%  of  the  cross-sectional  area  of 
the  wind  timnel.  The  wind  tunnel  must 
also  meet  two  performance 
specifications:  (1)  A  velocity  pressure 
cross-check  to  ensure  that  the  velocity  is 
the  same  at  all  locations  where  the 
tested  and  reference  probes  will  be 
positioned  during  calibration;  and  (2)  an 
axial  flow  verification  to  ensure  that 
there  are  no  significant  yaw  or  pitch 
components  of  flow  at  these  locations. 
These  two  tests  are  performed  before  the 
initial  use  of  the  wind  tunnel  and  are 
repeated  after  any  alterations  are  made 
to  the  tunnel. 


(2)  Prepare  To  Calibrate  Probe 

The  wind  tunnel  and  field  tests  also 
showed  that  pre-calibration  probe 
inspection  and  procedures  for  placing  a 
scribe  line  on  a  probe  were  important 
prerequisites  for  accurate  yaw  angle 
measurements.  Therefore,  the  methods 
include  the  following  five  general 
activities  to  be  performed  prior  to 
calibrating  a  probe  (1)  Put  a  straight 
permanent  line  (scribe  line)  on  the 
probe.  This  activity  only  needs  to  be 
performed  once,  not  every  time  a  probe 
is  calibrated.  The  scribe  line  must  meet 
certain  straightness  and  width  criteria 
so  that  a  yaw  angle  measuring  device 
can  be  accurately  placed  on  the  probe. 

(2)  Check  that  the  probe  is  not  bent  and 
does  not  have  significant  sag.  (3) 
Pressure  devices  must  be  zeroed  and 
calibrated.  (4)  The  yaw  angle 
measurement  device  must  be  calibrated 
and  aligned  relative  to  the  refereuce 
scribe  line.  (5)  The  probe  system  must 
be  leak  checked. 

(3)  Perform  Yaw  Angle  Calibration 

Yaw  angle  errors  were  observed  in  the 
wind  tunnel  tests  when  the  offset  of  the 
scribe  line  from  the  probe's  zero  yaw 
position  was  not  acciu^tely  determined 
in  the  wind  tunnel.  The  methods, 
therefore,  include  a  yaw  angle 
calibration  procedure,  whidi  must  be 
performed  on  the  complete  probe 
assembly  in  a  wind  tunnel  to  determine 
the  "reference  scribe  line  rotational 
offset"  angle  (R*"").  The  R»k>  indicates  the 
rotational  position  of  a  probe's  reference 
scribe  line  relative  to  the  probe's  yaw- 
null  position  and  is  used  in  determining 
the  yaw  angle  of  flow  in  a  stadc  or  duct. 

(4)  Perform  Velocity  and  Pitch 
CaUbrations 

The  field  and  wind  tunnel  tests 
showed  that  robust  velocity  and  pitch 
calibration  procedures  were  required  if 
errora  in  velocity  and  volumetric  flow 
determinations  are  to  be  avoided.  For 
Method  2G.  this  consists  of  a  wind 
tunnel  procedure  to  determine  a 
velocity  calibration  coefficient  for  the 
tested  probe.  This  calibration  coefficient 
is  used  to  calculate  stack  gas  velocity 
from  pressure  measurements  taken  in 
the  field.  The  velocity  calibration 
procedure  involves  taking  three  pairs  of 
pressure  measurements  with  the  tested 
probe  and  a  refarence  caUbration  pitot 
tube  at  two  wind  tunnel  velocity 
settings.  Calibration  coefficients 
obtained  at  wind  tunnel  velocity 
settings  of  60  and  90  feet  per  second 
(fps)  are  usable  in  all  field  applications 
where  the  velocities  are  30  ^s  or 
greater.  Calibration  coefficients  derived 
at  other  velocity  settings  are  usable  in 
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field  applications  where  the  measured 
velocity  does  not  fall  outside  the  limits 
defined  bv  those  velocity  settings. 
Method  2F  includes  wind  tunnel 
procediu^s  to  determine  both  velocity 
and  pitch  angle  calibration  curves. 
These  ciuves  are  used  to  determine  both 
the  pitch  angle  and  velocity  of  flue  gas 
flow  when  using  a  3-dimensional  probe. 
The  pitch  and  velocity  calibration 
procedure  involves  positioning  the 
tested  probe  at  a  series  of  pitch  angles 
settings  relative  to  the  flow  in  the  wind 
timnel  and  then  taking  pressure 
measurements  with  the  tested  probe  and 
a  reference  probe.  The  measvirements 
are  repeated  at  two  wind  tunnel  velocity 
settings.  Calibration  curves  obtained  at 
wind  tunnel  velocity  settings  of  60  and 
90  fps  are  usable  in  all  field  applications 
over  the  entire  velocity  range  allowed 
by  the  method.  Calibration  ciuves 
derived  at  other  velocity  settings  are 
usable  in  all  field  appUcations  allowed 
by  the  method  as  long  as  the  measiued 
velocity  does  not  exceed  both  of  the 
wind  timnel  velocity  settings  used  to 
derive  the  curves. 

(5)  Prepare  for  Field  Test 

The  field  tests  showed  that  the 
inspection  of  probes  and  the  set-up 
procedures  described  above  under  step 
2  were  not  oniy  a  critical  prerequisite 
for  wind  tunnel  testing,  but  were 
equally  important  in  field  testing.  For 
example,  during  one  of  the  field  tests, 
an  inspection  detected  damage  to  the 
probe  head  which  resulted  in  spurious 
readings  fiom  a  probe.  Thus,  prior  to 
beginning  a  field  test,  each  method 
requires  performance  of  all  the  checks 
described  in  item  2  ("Prepare  to 
Calibrate  Probe")  above,  except  for 
putting  a  scribe  line  on  the  probe. 
Additionally,  the  tester  must  inspect  the 
probe  for  damage,  mark  traverse  point 
distances  on  the  probe,  and  determine  a 
system  response  time. 

(6)  Perform  Field  Test 

The  field  tests  also  showed  that  the 
quality  of  measurements  was  afiiected  by 
procedures  followed  by  testers  when 
performing  the  field  tests.  For  example, 
allowing  sufficient  response  time  and 
checking  for  probe  plugging  were  shown 
to  be  important  consideraticms  during 
the  field  test.  Thus,  the  methods  give 
specific  instructions  on  how  to  perform 
a  field  test.  In  particular,  the  methods 
instruct  testers  to  perform  the  following 
steps.  Insert  the  probe  into  a  test  port  in 
the  stack  or  duct,  and  move  the  probe     < 
to  the  first  traverse  point.  After  die 
system  response  time  has  elapsed, 
measure  the  yaw  angle,  impact  pressure, 
and  pitch  angle  pressure  (Method  2F 
only).  Take  these  measurements  at  each 


traverse  point  of  the  run.  In  addition, 
measiire  barometric  pressure,  flue  gas 
molecular  weight,  moisture  and  static 
pressure.  Check  the  probe  periodically 
for  plugging  to  prevent  erratic  results  or 
sluggish  responses. 

(7)  Perform  Calculations 

To  account  for  pitch  and  yaw 
components  of  flow,  the  methods  had  to 
include  new  calculation  procedures  that 
were  not  needed  in  Method  2.  These 
procedures  were  employed  in  the  field 
tests  and  shown  to.be  workable.  They 
include  calculating  the  pitch  angle 
(Method  2F  only)  and  impact  velocity  at 
each  traverse  point  using  the  pressure 
measurements  taken  in  die  field  and  the 
calibration  coefficient  (Method  20)  or 
curves  (Method  2F)  derived  in  the  wind 
timnel.  Using  these  values  and  the  yaw 
angles  measured  in  the  field,  the  axial 
velocity  (Method  2F)  or  yaw-adjusted 
velocity  (Method  20)  is  calculated  at 
each  traverse  point.  Stack  or  duct 
average  velocity  is  then  calculated  by 
averaging  over  all  the  traverse  point 
velocities.  Checks  are  performed  to  see 
that  the  catibration  coefficients  or 
curves  are  appropriate  for  the  velocity 
encountered  in  the  field.  Finally,  the 
volumetric  flow  rate  is  derived  by 
multiplying  the  stack  or  duct  cross- 
sectional  area  and  the  average  velocity. 

B.  Method  2H 

Method  2H,  "Determination  of  Stack 
Gas  Velocity  Taking  into  Account 
Velocity  Decay  Near  the  Stack  Wall", 
can  be  used  in  conjunction  with  existing 
Method  2  or  new  Methods  2F  or  20  to 
account  for  velocity  drop-off  near  stack 
(or  duct)  walls  in  circular  stacks  (or 
ducts)  no  less  than  3.3  feet  in  diameter. 
Method  2H  is  not  suitable  for  use  in 
rectangular  stacks  or  ducts  because  the 
procedures  in  this  method  are  not 
applicable  to  the  complex  and  varying 
flow  dynamics  characteristic  of  such 
configurations. 

Thme  are  two  main  approaches  for 
determining  wall  effects  adjusted 
velocity  in  Method  2H.  Either  a  default 
wall  effects  adjustment  factor  (WAF) 
(i.e.,  0.9900  (for  brick  and  mortar 
stadcs),  or  0.9950  (for  all  other  stacks  or 
ducts))  may  be  used  with  Method  2,  2F, 
or  20  without  taking  any  wall  effects 
measurements  or  a  WAF  may  be 
calculated  fiom  velocity  measurements 
taken  at  16  or  more  Method  1  traverse 
points  and  at  8  or  more  wall  effects 
points.  EPA's  Method  1,  "Sample  and 
Velocity  Traverses  for  Stationary 
Sources",  is  the  test  method  for 
determining  the  number  and  location  of 
traverse  points  in  a  stack  or  duct. 
Method  1  alone  is  generallv  not  suitable 
for  determining  wal] 


During  the  course  of  wall  effects  field 
testing,  several  potential  problems  were 
uncovered.  Procedures  were 
incorporated  into  Method  2H  to  prevent 
these  problems.  These  are  described 
below. 

(1)  Locate  Traverse  Points 

The  field  test  revealed  that  care  needs 
to  be  exercised  when  locating  wall 
effects  traverse  points;  otherwise,  the 
full  wall  effect  may  not  be  measured. 
Thus,  Method  2H  instructs  testers  to 
take  measurements  at  1-inch  intervals 
starting  at  1  inch  from  the  wall  or  at  the 
next  closest  1-inch  interval  bxixn  the 
wall  possible.  Testers  may  perform 
either  a  partial  or  complete  wall  effects 
traverse.  For  a  partial  traverse, 
measurements  are  taken  at  two  wall 
effects  traverse  points  per  test  port,  at  a 
minimum.  For  a  complete  traverse,  a 
series  of  1-inch  incremented 
measurements  are  taken  beginning  no 
further  than  4  inches  from  the  wall  and 
extending  in  1-inch  intervals  as  far  as  12 
inches  from  the  wall.  The  method 

firesents  procedures  for  determining  the 
ocation  of  the  wall  effects  points. 

(2)  Determine  Sampling  Order 

Field  tests  also  showed  that  an 
incorrect  WAF  may  be  calculated  if  the 
wall  effects  sampling  is  decoupled  from 
the  Method  1  sampling.  Therefore,  the 
method  includes  instructicms  on  how 
sampling  is  to  be  performed.  The 
sampling  order  may  be  from  the  wall  to 
the  center  or  from  the  center  to  the  walL 
Although  the  Method  1  and  wall  effects 
points  need  not  be  interspersed  at  each 
port,  there  should  be  no  interruption 
between  sampling  at  the  wall  effects  and 
Method  1  points.  The  intent  of  this 
sampling  sequence  is  to  keep  the 
Method  1  and  the  wall  effects 
measurements  as  close  together  in  time 
as  possible  to  reduce  the  possibility  of 
different  velocity  conditions  occurring 
during  the  Method  1  and  wall  efiiscts 
measurements. 

(3)  Take  and  Record  Measurements 

As  in  Methods  2F  and  20,  field  tests 
showed  that  the  procedures  followed  by 
testers  were  critical  to  the  quality  of  the 
measurements  obtained.  Wall  effects 
testing  not  only  required  the  procedures 
found  in  Method  2F  and  20,  but  also 
additional  procedures  for  taking 
measurements  close  to  a  stack  or  duct 
wall.  For  example,  the  method  had  to 
include  instructions  for  testing  in 
situations  where  it  may  not  be  possible 
to  obtain  measurements  within  a  certain 
proximity  (e.g.,  1  inch)  of  the  stack  or 
duct  wall.  Method  2H  instructs  testers 
to  perfarm  the  following  steps.  After 
inserting  the  probe  into  the  gas  stream. 
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wait  for  the  pressure  and  temperature 
readings  to  stabilize  to  stack  or  duct 
conditions  before  taking  measurements 
at  the  first  traverse  point.  (This  time 
period  is  called  the  "system  response 
time"  and  is  defined  in  Methods  2F  and 
2G.)  At  all  other  traverse  points,  testers 
must  allow  enough  time  to  obtain 
representative  pressure  measurements. 
If  no  velocity  is  detected  at  the  wall 
effects  point  closest  to  the  wall,  move  to 
the  next  1-inch  incremented  wall  effects 
point.  Complete  the  integrated  traverse 
as  quickly  as  possible,  consistent  with 
adequate  sampling  time,  so  that  the 
measurements  are  all  taken  under  the 
same  stack  or  duct  conditions.  In 
addition,  take  other  measurements 
required  by  Method  2,  2F,  or  2G  (e.g.. 
moisture,  barometric  pressure).  Record 
all  measurements. 

(4)  Perform  Wall  Effiects  Calculations 

The  field  tests  confirmed  that  a  series 
of  measurements  near  a  stack  wall  could 
captiire  the  impact  of  wall  effects  on 
flue  gas  flow  in  a  stack  or  duct.  To 
capture  this  effect,  a  new  calculation 
procedure  was  developed  which  was 
tested  in  the  field.  This  procedure  was 
incorporated  in  Method  2H.  It  involves 
calculating  the  velocity  at  each  wall 
effects  traverse  point  and  entering  the 
resulting  values  in  a  table.  The  entered 
values  are  then  used  to  find  the  wall 
effects-adjusted  replacement  velocities 
for  the  four  Method  1  traverse  points 
closest  to  the  wall.  These  four  values 
and  the  unadjusted  velocity  at  the 
Method  1  traverse  points  are  used  to 
calculate  a  WAF.  The  WAF  is  a 
multiplier  which  can  then  be  applied  td 
the  velocity  derived  using  Methods  2, 
2F,  and  2G  to  account  for  velocity  decay 
near  the  stack  or  duct  wall.  The  WAF 
may  be  no  less  than  0.9800  for  a  partial 
traverse  and  no  less  than  0.9700  for  a 
complete  traverse.  We  derived  these 
limits  bom  analysis  of  wall  effects  tests 
performed  on  a  variety  of  utility  stacks 
(different  stack  lining  material, 
velocities,  and  stack  dimensions).  If 
actual  field  testing  indicates  that  the 
WAF  for  a  particular  stack  or  duct  may 
be  less  than  0.970,  the  tester  should 
increase  the  number  of  traverse  points 
in  the  Method  1  traverse  (e.g.,  to  20  or 
24  points  if  a  16-point  traverse  was 
initially  performed)  and  re-calculate  the 
WAF  to  capture  the  full  extent  of  the 
wall  efiisct. 

(5)  Obtain  Wall  Effects  Adjusted 
Velocity  and  Volumetric  Flow  Rate 

While  the  field  test  showed  the 
calculation  procedures  to  be  effective, 
the  new  test  method  also  needed  to 
clarify  how  WAFs  were  to  be  applied  to 
calculate  the  wall  effects  adjusted 


volumetric  flow  rate  for  the  stack  or 
duct.  Thus,  the  final  steps  in  Method  2H 
include  instructions  on  how  to  calculate 
the  wall  effects  adjusted  velocity  for  the 
stack  or  duct  by  multiplying  the 
unadjusted  velocity  from  Method  2,  2F, 
or  2G  by  the  WAF  (either  calculated  or 
default).  The  calculated  WAF  from  one 
run  may  be  applied  to  all  runs  of  the 
same  relative  accuracy  test  audit 
(RATA).  If  calculated  WAFs  are 
obtained  for  several  runs,  the  tester 
must  average  the  WAFs  and  apply  the 
resulting  value  to  all  runs  of  the  same 
RATA.  The  stack  or  duct  volumetric 
flow  rate  is  then  obtained  by 
multipljdng  the  wall  effects  adjusted 
velocity  by  the  stack  or  duct  cross- 
sectional  area. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  Pursuant  to  the  terms 
of  Executive  Order  12866,  it  has  been 
determined  that  this  direct  final  rule  is 
not  a  significant  action.  As  such,  the 
direct  final  rule  has  not  been  submitted 
for  OMB  review. 

Today's  action  provides  options  for 
applying  scientific  and  analytical 
methods  generally  accepted  by  the 
scientific  community.  The  options 
provided  by  this  action  are  not 
precedential,  bui  typical  of  the  periodic 
improvements  the  Agency  routinely 
makes  to  test  methods  based  on 
advances  in  technology,  science,  and 


field  experience.  In  keeping  with  past 
practice,  we  are  retaining  existing 
methods  while  offering  new  methods  to 
provide  the  regulated  conununity  with 
additional  choices  and  to  lower  the  cost 
of  compliance. 

Since  use  of  the  new  methods  is 
voluntary,  we  anticipate  that  the  new 
methods  will  be  used  only  if  they  result 
in  overall  cost  savings.  While  the  cost  of 
performing  the  new  methods  may  be 
somewhat  higher  than  the  existing  test 
method  (due  to  higher  probe  calibration 
costs,  increased  stack  testing  time,  and 
additional  test  equipment),  these  costs 
should  be  completely  offset  by 
compliance  cost  savings. 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875, 
Enhancing  Intergovernmental 
Partnerships,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds . 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

As  discussed  above,  today's  direct 
final  rule  is  voluntary  and  does  not 
create  a  mandate  on  State,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities, 
unless  they  choose  to  use  the  new 
optional  methods.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
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imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB.  in  a 
separately  identiBed  section  of  the  '- 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  craicems,  and  a  statement 
suppcRling  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  etected 
ofBdals  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  direct  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  action  finalizes 
test  method  procedures  for  determining 
volumetric  flow  rate  in  stacks  or  ducts. 
Since  use  of  the  new  methods  is 
volimtary,  we  anticipate  that  the  new 
methods  will  be  used  only  if  they  result 
in  overall  cost  savings.  While  the  cost  of 
performing  the  new  methods  may  be 
somewhat  higher  than  the  existing  test 
method  (due  to  higher  probe  calibration 
costs,  increased  stack  testing  time,  and 
additional  test  equipment),  these  costs 
should  be  completely  offiset  either  by 
compliance  cost  savings  or  increased 
compliance  certainty.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  lor  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effiective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanatirai  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  reqtiirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  rwulatory  requirements. 

Today's  direct  final  rule  is  not 
expected  to  result  in  expenditures  of 
more  than  $100  million  in  any  one  year 
and,  as  such,  is  not  subject  to  section 
202  of  the  UMRA.  The  direct  final  rule 
is  not  expected  to  significantly  or 
uniquely  affect  small  governments. 

E.  Paperwork  Reduction  Act 

Today's  direct  final  rule  will  not  add 
any  additional  information  collection 
requirements  to  the  current  information 
collection  requirements  in  the 
implementing  regulations,  e.g.,  part  75. 
Therefore  an  Information  Collection 
Request  was  not  prepared  for  the  direct 
final  rule. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601,  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  governmental 
jurisdictions.  EPA  has  determined  that 
it  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
connection  with  this  direct  final  rule. 


EPA  has  also  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Since  use  of  the  new  test  methods  is 
volimtary,  we  anticipate  that  the  new 
options  will  be  used  only  if  they  result 
in  overall  cost  savings.  While  the  cost  of 
performing  the  new  options  may  be 
somewhat- hi^er  than  the  existing  test 
method  (due  to  higher  probe  cahbration 
costs,  increased  stack  testing  time,  and 
additional  test  equipment),  these  costs 
^ould  be  completely  offeet  by 
compliance  cost  savings. 

G.  Executive  Order  13045 

"Protection  of  Children  From 
Enviromnental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  Was 
initiated  after  April  21, 1997,  or  for 
which  a  Notice  of  Proposed  Rulemaking 
was  published  after  April  21, 1998;  (2) 
is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (3)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  all  three 
criteria,  the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  direct  final  rule  is  not 
subject  to  the  Executive  Order  becausis 
the  rule  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  104-113 
15  U.S.C.  272  note,  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
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not  to  use  available  and  applicable 
voluntary  consensus  standards. 

EPA  has  not  identified  any  volimtary 
consensus  standards  which  might  be 
applicable  to  this  rulemaking. 

I.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  QHnptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §  804(2).  This  rule 
will  be  efiective  on  July  13, 1999. 

List  of  Subiects  in  40  CFR  Part  60 

Air  pollution  control.  Carbon  dioxide, 
Continuous  emission  monitors.  Electric 
power  plants,  Environmental  protection. 
Nitrogen  oxides.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  May  5, 1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  60-{AMENDEDl 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Antfaority:  42  U.S.C  7401,  7411,  7413, 
7414,  7416.  7429,  7601  and  7602. 

2.  Appendix  A  is  amended  in  the 
introductory  table  of  contents  by  adding 
in  alphanumeric  order  Methods  2F,  2G 
and  2H  and  by  adding  Methods  2F,  20 
and  2H  to  Appendix  A  to  read  as 
follows: 

i^pendix  A  to  Part  60— Test  Methods 


"Method  2F— Determination  of  Stack  Gas 

Velocity  and  Volumetric  Flow  Rate  With 

Three-Dimensional  Probes" 
"Method  2G— Determination  of  Stack  Gas 

Velocity  and  Volumetric  Flow  Rate  With 

Two-Dimensional  Probes" 
"Method  2H— Detennination  of  Stack  Gas 

Velocity  Taking  Into  Account  Velocity 

Decay  Near  the  Stack  Wall" 


Methad  2F-^>alendiiatioa  of  Stack  Gas 
Vebdty  And  Vohimebic  Flow  Rate  With 
Thrae-Dimeiisioiial  Probes 

Note:  This  method  does  not  include  all  of 
the  specifications  (e.g.,  equipment  and 
supplies)  and  procedures  (e.g.,  sampling) 
essential  to  its  performance.  Some  material 
has  been  incorporated  from  other  methods  in 
this  part.  Therefore,  to  obtain  reliable  results, 
those  using  this  method  should  have  a 
thorough  knowledge  of  at  least  the  following 
additional  test  laetliods:  Methods  1,  2,  3  or 
3A,aiMi4. 

1.0  Scope  and  Application 

1.1  This  method  is  applicable  for  the 
determination  of  yaw  angle,  pitch  angle,  axial 
velocity  and  the  volumetric  flow  rate  of  a  gas 
stream  in  a  stack  or  duct  using  a  three- 
dimensional  (3-D)  probe.  This  method  may 
be  used  only  when  the  average  stack  or  duct 
gas  velocity  is  greater  than  or  equal  to  28  ft/ 
sec.  When  the  above  conditfon  cannot  be 
met,  altematitre  procedures,  approved  by  tlie 
Administrator,  U.S.  Environmental 
Protection  Agency,  shall  be  used  to  make 
accurate  flow  rate  determinations. 

2.0    Summary  of  Method 

2.1  A  3-D  probe  is  used  to  determine  the 
velocity  pressure  and  the  yaw  and  pitch 
angles  of  the  flow  velocity  vector  in  a  stack 
or  duct  The  method  determines  the  yaw 
angle  directly  by  rotating  the  probe  to  null 
the  pressure  across  a  pair  of  symmetrically 
placed  ports  on  the  probe  head.  The  pitch 
angle  is  calculated  using  probe-specific 
calibration  curves.  From  these  values  and  a 
determination  of  the  stack  gas  density,  the 
average  axial  velocity  of  the  stack  gas  is 
calculated.  The  average  gas  volumetric  flow 
rate  in  the  stack  or  duct  is  then  determined 
from  the  average  axial  velocity. 

3.0    Definitions 

3.1.    Angle-measuring  Device  Rotational 
Offset  (Rado).  The  rotational  position  of  an 
angle-measuring  device  relative  to  the 
reference  scribe  line,  as  determined  during 
the  pre-test  rotational  position  check 
described  in  section  8.3. 

3.2  Axial  Velocity.  The  velocity  vector 
parallel  to  the  axis  of  the  stack  or  duct  that 
accounts  for  the  yaw  and  pitch  angle 
components  of  gas  flow.  The  term  "axial"  is 
used  herein  to  indicate  that  the  velocity  and 
volumetric  flow  rate  results  account  for  the 
measured  yaw  and  pitch  components  of  flow 
at  each  measurement  point. 

3.3  Calibration  Pitot  Tube.  The  standard 
(Prandtl  type)  pitot  tube  used  as  a  reference 
when  calibrating  a  3-D  probe  under  this 
method. 

3.4  Field  Test.  A  set  of  measurements 
conducted  at  a  specific  unit  or  exhaust  stack/ 
duct  to  satisfy  the  applicable  regulation  (e.g., 
a  three-run  boiler  performance  test,  a  single- 
or  multiple-load  nine-run  relative  accuracy 
test). 

3.5  Full  Scale  of  Pressure-measuring 
Device.  Full  scale  refers  to  the  upper  limit  of 
the  measiirement  range  displayed  by  the 
device.  For  bi-directional  pressure  gauges, 
full  scale  includes  the  entire  pressure  range 
from  the  lowest  negative  value  to  the  highest 
positive  value  on  the  pressure  scale. 


3.6  ^4ain  probe.  Refiers  to  the  probe  head 
and  that  section  of  probe  sheath  directly 
attached  to  the  probe  head.  The  main  probe 
sheath  is  distinguished  from  probe 
extensions,  which  are  sections  of  sheath 
added  onto  the  main  probe  to  extend  its 
reach. 

3.7  "May. "  "Must, "  "Shall, "  "Should. " 
and  the  imperative  form  of  verbs. 

3.7.1  "May"  is  used  to  indicate  that  a 
provisfon  of  this  method  is  optional. 

3.7.2  "Must, "  "Shall, "  and  the  imperative 
form  of  verbs  (such  as  "record"  or  "enter") 
are  used  to  indicate  that  a  provision  of  this 
method  is  mandatory. 

3.7.3  "Should"  is  used  to  indicate  that  a 

Erovision  of  this  method  is  not  mandatory, 
ut  is  highly  recommended  as  good  practice. 

3.8  Afet/iorfl.Refersto4eCFRi»rt60, 
appendix  A,  "Method  1 — Sample  and 
velocity  traverses  for  stationary  sources." 

3.9  Method  2.  Refers  to  40  CFR  part  60, 
appendix  A,  "Method  2 — Determination  of 
stack  gas  velocity  and  volumefric  flow  rate 
(Type  S  pitot  tube)." 

3.10  Method  2G.  Refers  to  40  CFR  part  60, 
appendix  A,  "Method  2G — Determination  of 
stack  gas  velocity  and  volusMtric  flow  rate 
with  two-dimensional  probes." 

3.11  Nominal  Velocity.  Refers  to  a  wind 
tuimel  velocity  setting  that  approximates  the 
actual  wind  tunnel  velocity  to  within  ±1.5  m/ 
sec  (±5  ft/sec). 

a.  1 2    Pitch  Angle.  The  angle  between  the 
axis  of  the  stack  or  duct  and  the  pitch 
component  of  flow,  i.e.,  the  component  of  the 
total  velocity  vector  in  a  plane  defined  by  the 
traverse  line  and  the  axis  of  the  stack  or  duct 
(Figure  2F-1  illustrates  the  "pitch  plane.") 
From  tbt  standpoint  of  a  tester  facing  a  test 
port  in  a  vertical  stack,  the  pitch  component 
of  flow  is  the  vector  of  flow  moving  from  the 
center  of  the  stack  toward  or  away  from  that 
test  port.  The  pitch  angle  is  the  angle 
described  by  this  pitch  component  of  flow 
and  the  vertical  axis  of  the  steck. 

3.13  Readability.  For  the  purposes  of  this 
method,  readability  for  an  analog 
measurement  device  is  one  half  of  the 
smallest  scale  division.  For  a  digital 
measurement  device,  it  is  the  number  of 
decimals  displayed  by  the  device. 

3.14  Reference  Scribe  Line.  A  line 
permanently  inscribed  on  the  main  probe 
sheath  (in  accordance  with  section  6.1.6.1)  to 
serve  as  a  reference  mark  for  determining 
yaw  angles. 

3.15  Reference  Scribe  Line  Rotational 
Offset  (Rsuo)-  The  rotational  position  of  a 
probe's  reference  scribe  line  relative  to  the 
probe's  yaw-null  position,  as  determined 
during  the  yaw  angle  calibration  described  in 
section  10.5. 

3.16  Response  Time.  The  time  required 
for  the  measurement  system  to  fully  respond 
to  a  change  from  zero  differential  pressure 
and  ambient  temperature  to  the  stable  stack 
or  duct  pressure  and  temperature  readings  at 
a  traverse  point 

3.17  Tested  Probe.  A  3-D  probe  that  is 
being  calibrated. 

3.18  Three-dimensional  (3-D)  Probe.  A 
directional  probe  used  to  determine  the 
velocity  pressure  and  yaw  and  pitch  angles 
in  a  flowing  gas  stream. 

3.19  Traverse  Line.  A  diameter  or  axis 
extending  across  a  stack  or  duct  on  which 
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measurements  of  diffsrential  pressure  and 
flow  angles  are  made. 

3.20    Wind  Tunnel  Calibration  Location. 
A  point,  line,  area,  or  volume  within  the 
wind  tunnel  test  section  at,  along,  or  within 
which  probes  are  calibrated.  At  a.particular 
wind  tunnel  velocity  setting,  the  average 
velocity  pressures  at  specified  points  at, 
along,  or  within  the  calibration  location  shall 
vary  by  no  more  than  2  percent  or  0.3  mm 
H2O  (0.01  in.  HjO),  whichever  is  less 
restrictive,  fcom  the  average  velocity  pressure 
at  the  calibration  pilot  tube  location.  Air  flow 
at  this  location  shall  be  axial,  i.e.,  yaw  and 
pitch  angles  within  ±'  of  0*.  (]ompliance  with 
these  flow  criteria  shall  be  demonstrated  by 
performing  the  procedures  prescribed  in 
sections  10.1.1  and  10.1.2.  For  circular 
tunnels,  no  part  of  the  calibration  location 
may  be  closer  to  the  tunnel  wall  than  10.2 
cm  (4  in.)  or  25  percent  of  the  tunnel 
diameter,  whichever  is  farther  from  the  wall. 
For  elliptical  or  rectangular  tunnels,  no  part 
of  the  calibration  location  may  be  closer  to 
the  tunnel  wall  than  10.2  cm  (4  in.)  or  25 
percent  of  the  applicable  cross-sectional  axis, 
whichever  is  farther  from  the  wall. 

3.21  Wind  Tunnel  with  Documented 
Axial  Flow.  A  wind  tunnel  facility 
documented  as  meeting  the  provisions  of 
sections  10.1.1  (velocity  pressure  cross- 
check) and  10.1.2  (axial  flow  verification) 
using  the  procedures  described  in  these 
sections  or  alternative  procedures 
determined  to  be  technically  equivalent 

3.22  Yaw  Angle.  The  angle  between  the 
axis  of  the  stack  or  duct  and  the  yaw 
component  of  flow,  i.e.,  the  component  of  the 
total  velocity  vector  in  a  plane  perpendicular 
to  the  traverse  line  at  a  particular  traverse 
point  (Figure  2F-1  illustrates  the  "yaw 
plane.")  From  the  standpoint  of  a  tester 
facing  a  test  port  in  a  vertical  stack,  the  yaw 
component  of  flow  is  the  vector  of  flow 
moving  to  the  left  or  right  from  the  center  of 
the  stack  as  viewed  by  the  tester.  (This  is 
sometimes  referred  to  as  "vtwtex  flow,"  i.e., 
flow  around  the  centerline  of  a  stack  or  duct) 
The  jraw  angle  is  the  angle  described  by  this 
yaw  component  of  flow  and  the  vertical  axis 
of  the  stack.  The  algebraic  sign  convention  is 
illustrated  in  Figure  2F-2. 

3.23  Yaw  Nulling.  A  procedure  in  which 
a  probe  is  rotated  about  its  axis  in  a  stack  or 
duct  until  a  zero  differential  pressure  reading 
("yaw  null")  is  obtained.  When  a  3-4)  probe 
is  yaw-nulled,  its  impact  pressure  port  (Pi) 
faces  directly  into  the  direction  of  flow  in  Qfo 
stack  or  duct  and  the  differential  pressure 
between  pressure  ports  Pj  and  P3  is  zero. 

4.0    Interferences.  (Reserved] 

5.0  Safety. 

5.1  This  test  method  may  involve 
hazardous  operations  and  the  use  of 
hazardous  materials  or  equipment  This 
method  does  not  purport  to  address  all  of  the 
safety  problems  associated  with  its  use.  It  is 
the  responsibility  of  the  user  to  establish  and 
implement  appropriate  safety  and  health 
practices  and  to  determine  the  applicability 
of  regulatory  limitations  before  using  this  test 
method. 

6.0  Equipment  and  Supplies 

6.1    Three-dimensional  Probes.  The  3-D 
probes  as  specified  in  subsections  6.1.1 


through  8.1.3  below  qualify  for  use  based  on 
comprehensive  wind  tunnel  and  field  studies 
involving  both  inter-and  intra-probe 
comparisons  by  multiple  test  teams.  Other 
types  of  probes  shall  not  be  used  unless 
approved  by  the  Administrator.  Each  3-D 
probe  shall  have  a  unique  identification 
nimiber  or  code  permanendy  marked  on  the 
main  probe  sheath.  The  minimum 
recommended  diameter  of  the  sensing  head 
of  any  probe  used  under  this  method  is  2.5 
cm  (1  in.).  Each  probe  shall  be  calibrated 
prior  to  use  according  to  the  procedures  in 
section  10.  Manufacturer-supplied 
calibration  data  shall  be  used  as  example 
information  only,  except  when  the 
manufacturer  calibrates  the  3-D  probe  as 
specified  in  section  10  and  provides 
complete  documentation. 

6.1.1    Five-hole  prism-shaped  probe.  This 
type  of  probe  consists  of  five  pressure  taps 
in  the  flat  facets  of  a  prism-shaped  sensing 
head.  The  pressure  taps  are  numbered  1 
throu^  5,  with  the  pressures  measured  at 
each  hole  referred  to  as  Pi,  P2,  P3,  P«,  and  P3. 
respectively.  Figure  2F-3  is  an  illustration  of 
the  placement  of  pressure  taps  on  a 
commonly  available  five-hole  prism-shaped 
probe,  the  2.5-cm  (1-in.)  DAT  probe.  (Note: 
Mention  of  trade  names  or  specific  products 
does  not  constitute  endorsement  by  the  U.S. 
Environmental  Protection  Agency.)  The 
numt)ering  arrangement  for  the  prism-shaped 
sensing  head  presented  in  Figure  2F-3  shall 
be  followed  for  correct  operation  of  the 
probe.  A  brief  description  of  the  probe 
measurements  involved  is  as  follows:  the 
differential  pressure  Pj-Ps  is  used  to  yaw 
null  the  probe  and  determine  the  yaw  angle; 
the  differential  pressiue  P«-P5  is  a  function 
of  pitch  angle;  and  the  differential  pressure 
P1-P2  is  a  fiinction  of  total  velocity. 

6.1.2    Five-hole  spherical  probe.  This  type 
of  probe  consists  of  five  pressure  taps  in  a 
spherical  sensing  head.  As  with  the  prism- 
shaped  probe,  the  pressure  taps  are 
nmnbered  1  through  5,  with  the  pressures 
measured  at  each  hole  referred  to  as  Pi ,  P2, 
Pj,  P4,  and  P5,  respectively.  However,  the  P4 
and  Ps  pressure  taps  are  in  the  reverse 
location  from  their  respective  positions  on 
the  prism-shaped  probe  head.  The 
difiierential  pressure  P2-P3  is  used  to  yaw 
null  the  probe  and  determine  the  yaw  angle; 
the  differential  {xessure  P4-PS  is  a  function 
of  pitch  angle;  and  the  differential  pressure 
P1-P2  is  a  fiinction  of  total  velocity.  A 
diagram  of  a  typical  spherical  probe  sensing 
head  is  presented  in  Figure  2F-4.  Typical 
probe  dimensions  are  indicated  in  the 
illustration. 

6.1.3  A  manual  3-D  probe  refers  to  a  five- 
hole  prism-shaped  or  spherical  probe  that  is 
positioned  at  individual  traverse  points  and 
yaw  nulled  manually  by  an  operator.  An 
automated  3-D  probe  refers  to  a  system  that 
uses  a  computer-controlled  motorized 
mechanism  to  position  the  five-hole  prism- 
shaped  or  spherical  head  at  individual 
traverse  points  and  perform  yaw  angle 
determinations. 

6.1.4  Other  three-dimensional  probes. 
[Reserved] 

6.1.5  Probe  sheath.  The  probe  shaft  shall 
include  an  outer  sheath  to:  (1)  provide  a 
surface  for  inscribing  a  permanent  reference 


scribe  line,  (2)  accommodate  attachment  of 
an  angle-measuring  device  to  the  probe  shaft, 
and  (3)  facilitate  precise  rotational  movement 
of  the  probe  for  determining  yaw  angles.  The 
sheath  shall  be  rigidly  attached  to  the  probe 
assembly  and  shall  enclose  all  pressure  lines 
from  the  probe  head  to  the  farthest  position 
away  from  the  probe  head  where  an  angle- 
measuring  device  may  be  attached  during  use 
in  the  field.  The  sheath  of  the  hilly 
assembled  probe  shall  be  sufficiently  rigid 
and  straight  at  all  rotational  positions  such 
that,  when  one  end  of  the  probe  shaft  is  held 
in  a  horizontal  position,  the  fully  extended 
probe  meets  the  horizontal  straightness 
specifications  indicated  in  section  8.2  below. 
6.1.6    Scribe  lines. 

6.1.6.1  Reference  scribe  line.  A 
permanent  line,  no  greater  than  1.6  mm  (1/ 
16  in.)  in  width,  shall  be  inscribed  on  each 
manual  probe  that  will  be  used  to  determine 
yaw  angles  of  flow.  This  line  shall  be  placed 
on  the  main  probe  sheath  in  accordance  with 
the  procedures  described  in  section  10.4  and 
is  used  as  a  reference  position  for  installation 
of  the  yaw  angle-measuring  device  on  the 
probe.  At  the  discretion  of  the  tester,  the 
scribe  line  may  be  a  single  line  segment 
placed  at  a  particular  position  on  the  probe 
sheath  (e.g.,  near  the  probe  head),  multiple 
line  segments  placed  at  various  locations 
along  the  length  of  the  probe  sheath  (e.g.,  at 
every  (>osition  where  a  yaw  angle-measuring 
device  may  be  mounted),  or  a  single 
continuous  line  extending  along  the  full 
length  of  the  probe  sheath. 

6.1.6.2  Scribe  line  on  probe  extensions.  A 
permanent  line  may  also  be  inscribed  on  any 
probe  extension  that  will  be  attached  to  the 
main  probe  in  performing  field  testing.  This 
allows  a  yaw  angle-measuring  device 
mounted  on  the  extension  to  be  readily 
aligned  with  the  reference  scribe  line  on  the 
main  probe  sheath. 

6.1.6.3  Alignment  specifications.  This 
specification  shall  be  met  separately,  using 
the  procedures  in  section  10.4.1,  on  the  main 
probe  and  on  each  probe  extension.  The 
rotational  position  of  the  scribe  line  or  scribe 
line  segments  on  the  main  probe  or  any  probe 
extension  must  not  vary  by  more  than  2". 
That  is,  the  difference  between  the  mininnirq 
and  maximum  of  all  of  the  rotational  angles 
that  are  measiired  along  the  full  length  of  the 
main  probe  or  the  probe  extension  must  not 
exceed  2'. 

6.1.7    Probe  and  system  characteristics  to 
ensure  horizontal  stability. 

6.1.7.1    For  manual  probes,  it  is 
reconmiended  that  the  effective  length  of  the 
probe  (coupled  with  a  probe  extension,  if 
necessary)  be  at  least  0.9  m  (3  ft.)  longer  than 
the  farthest  traverse  point  mark  on  the  probe 
shaft  away  from  the  probe  head.  The  operator 
should  maintain  the  probe's  horizontal 
stability  when  it  is  fully  inserted  into  the 
stack  or  duct.  If  a  shorter  probe  is  used,  the 
probe  should  be  inserted  through  a  bushing 
sleeve,  similar  to  the  one  shown  in  Figure 
2F-5,  that  is  installed  on  the  test  port;  such 
a  bushing  shall  fit  snugly  around  the  probe 
and  be  secured  to  the  stack  or  duct  entry  port 
in  such  a  maimer  as  to  maintain  the  probe's 
horizontal  stability  when  fully  inserted  into 
the  stack  or  duct 

6.1.7.2    An  automated  system  that 
includes  an  external  probe  casing  with  a 
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transport  system  shall  have  a  mechanism  for 
maintaining  horizontal  stability  comparable 
to  that  obtained  by  manual  probes  following 
the  provisions  of  this  method.  The  automated 
probe  assembly  shall  also  be  constructed  to 
maintain  the  alignment  and  position  of  the 
pressure  ports  during  sampling  at  each 
traverse  point.  The  design  of  the  probe  casing 
and  transport  system  shall  allow  the  probe  to 
be  removed  from  the  stack  or  duct  and 
checked  through  direct  physical 
measurement  for  angular  position  and 
insertion  depth. 

6.1.8    The  tubing  that  is  used  to  connect 
the  probe  and  the  pressure-measuring  device 
should  have  an  inside  diameter  of  at  least  3.2 
mm  (1/8  in.),  to  reduce  the  time  required  for 
pressxire  equilibration,  and  should  be  as  short 
as  practicable. 

6.2  Yaw  Angle-measuring  Device.  One  of 
the  following  devices  shall  be  used  for 
measurement  of  the  yaw  angle  of  flow. 

6.2.1  Digital  inclinometer.  This  refers  to  a 
digital  device  capable  of  measuring  and 
displaying  the  rotational  position  of  the 
probe  to  within  ±1*.  The  device  shall  be  able 
to  be  locked  into  position  on  the  probe 
sheath  or  probe  extension,  so  that  it  indicates 
the  probe's  rotational  position  throughout  the 
test.  A  rotational  position  collar  block  that 
can  be  attached  to  the  probe  sheath  (similar 
to  the  collar  shown  in  Figure  2F-6)  may  be 
required  to  lock  the  digital  inclinometer  into 
position  on  the  probe  sheath. 

6.2.2  Protractor  wheel  and  pointer 
assembly.  This  apparatus,  similar  to  that 
shown  in  Figure  2F-7,  consists  of  the 
following  components. 

6.2.2.1  A  protractor  wheel  that  can  be 
attached  to  a  port  opening  and  set  in  a  fixed 
rotational  position  to  indicate  the  yaw  angle 
position  of  the  probe's  scribe  line  relative  to 
the  longitudinal  axis  of  the  stack  or  duct.  The 
protractor  wheel  must  have  a  measurement 
ring  on  its  iace  that  is  no  less  than  17.8  cm 

(7  in.)  in  diameter,  shall  be  able  to  be  rotated 
to  any  angle  and  then  locked  into  position  on 
the  stack  or  duct  port,  and  shall  indicate 
angles  to  a  resolution  of  1°. 

6.2.2.2  A  pointer  assembly  that  includes 
an  indicator  needle  mounted  on  a  collar  that 
can  slide  over  the  probe  sheath  and  be  locked 
into  a  fixed  rotational  position  on  the  probe 
sheath.  The  pointer  needle  shall  be  of 
sufficient  length,  rigidity,  and  sharpness  to 
allow  the  tester  to  determine  the  probe's 
angular  position  to  within  1°  bom  the 
markings  on  the  protractor  wheel. 
Corresponding  to  the.position  of  the  pointer, 
the  collar  must  have  a  scribe  line  to  be  used 
in  aligning  the  pointer  with  the  scribe  line  on 
the  probe  sheath. 

6.2.3  Other  yaw  angle-measuring  devices. 
Other  angle-measuring  devices  with  a 
manufacturer's  specified  precision  of  1°  or 
better  may  be  used,  if  approved  by  the 
Administrator. 

6.3  Probe  Supports  and  Stabilization 
Devices.  When  probes  are  used  for 
determining  flow  angles,  the  probe  head 
should  be  kept  in  a  stable  horizontal 
position.  For  probes  longer  than  3.0  m  (10 
it),  the  section  of  the  probe  that  extends 
outside  the  test  port  shall  be  secured.  Three 
alternative  devices  are  suggested  for 
maintaining  the  horizontal  ptosition  and 


stability  of  the  probe  shaft  during  flow  angle 
determinations  and  velocity  pressure 
measurements:  (1)  Monorails  installed  above 
each  port,  (2)  probe  stands  on  which  the 
probe  shaft  may  be  rested,  or  (3)  bushing 
sleeves  of  sufficient  length  secured  to  the  test 
ports  to  maintain  probes  in  a  horizontal 
position.  Comparable  provisions  shall  be 
made  to  ensure  that  automated  systems 
maintain  the  horizontal  position  of  the  probe 
in  the  stack  or  duct.  The  physical 
characteristics  of  each  test  platform  may 
dictate  the  most  suitable  type  of  stabilization 
device.  Thus,  the  choice  of  a  specific 
stabilization  device  is  left  to  the  judgment  of 
the  testers. 

6.4    Differential  Pressure  Gauges.  The 
pressure  (AP)  measuring  devices  used  during 
wind  tunnel  calibrations  and  field  testing 
shall  be  either  electronic  manometers  (e.g., 
pressure  transducers),  fluid  manometers,  or 
mechanical  pressure  gauges  (e.g., 
MagneheliC^  gauges).  Use  of  electronic 
manometers  is  recommended.  Under  low 
velocity  conditions,  use  of  electronic 
manometers  may  be  necessary  to  obtain 
acceptable  measurements. 

6.4.1  Differential  pressure-measuring 
device.  This  refers  to  a  device  capable  of 
measuring  pressure  differentials  and  having 
a  readability  of  tl  percent  of  full  scale.  The 
device  shall  be  capable  of  accurately 
measuring  the  maximum  expected  pressure 
differential.  Such  devices  are  used  to 
determine  the  following  pressure 
measurements:  velocity  pressure,  static 
pressure,  yaw-null  pressure,  and  pitch-angle 
pressure.  For  an  inclined-vertical  manometer, 
the  readability  specification  of  ±1  percent 
shall  be  met  separately  using  the  respective 
full-scale  upper  limits  of  the  inclined  and 
vertical  portions  of  the  scales.  To  the  extent 
practicable,  the  device  shall  be  selected  such 
that  most  of  the  pressure  readings  are 
between  10  and  90  percent  of  the  device's 
full-scale  measurement  range  (as  defined  in 
section  3.5).  Typical  velocity  pressure  (P1-P2 
ranges  for  both  the  prism-shaped  probe  and 
the  spherical  probe  are  0  to  1.3  cm  H2O  (0 

to  0.5  in.  H2O),  0  to  5.1  cm  H2O  (0  to  2  in. 
H2O),  and  0  to  12.7  cm  H2O  (0  to  5  in-  H2O). 
The  pitch  angle  (P«-P5)  pressure  range  is 
typically  -6.4  to  +6.4  mm  H2O  ( -0.25  to 
+0.25  in.  H2O)  or  - 12.7  to  +12.7  mm  H2O 
( -  0.5  to  +0.5  in.  H2O)  for  the  prism-shaped 
probe,  and  ->  12.7  to  +12.7  mm  H2O  ( -  0.5  to 
+0.5  in.  H2O)  or  -  5.1  to  +5.1  cm  H2O  ( -  2 
to  +2  in.  H2O)  for  the  spherical  probe.  The 
pressure  range  for  the  yaw  null  (Pz-Pj) 
readings  is  typically  -12.7  to  +12.7  mm  H2O 
( -  0.5  to  +0.5  in.  H2O)  for  both  probe  types. 
In  addition,  pressure-measuring  devices 
should  be  selected  such  that  the  zero  does 
not  drift  by  more  than  5  percent  of  the 
average  expected  pressure  readings  to  be 
encountered  during  the  field  test.  This  is 
particularly  important  under  low  pressure 
conditions. 

6.4.2  Gauge  used  for  yaw  nulling.  The 
differential  pressure-measuring  device 
chosen  for  yaw  nulling  the  probe  during  the 
wind  tunnel  calibrations  and  field  testing 
shall  be  bi-directional,  i.e.,  capable  of  reading 
both  positive  and  negative  differential 
pressures.  If  a  mechanical,  bi-directional 
pressure  gauge  is  chosen,  it  shall  have  a  full- 


scale  range  no  greater  than  2.6  cm  H2O  (1  in. 
H2O)  (i.e..  - 1.3  to  +1.3  cm  H2O  ( - 0.5  in.  to 
+0.5  in.)]. 

6.4.3  Devices  for  calibrating  differential 
pressure-measuring  devices.  A  precision 
manometer  (e.g.,  a  U-tube,  inclined,  or 
inclined-vertical  manometer,  or 
micromanometer)  or  NIST  (National  Institute 
of  Standards  and  Technology)  traceable 
pressure  source  shall  be  used  for  calibrating 
differential  pressuje-raeasuring  devices.  The 
device  shall  be  maintained  under  laboratory 
conditions  or  in  a  similar  protected 
environment  (e.g.,  a  climate-controlled 
trailer).  It  shall  not  be  used  in  field  tests.  The 
precision  manometer  shall  have  a  scale 
gradation  of  0.3  mm  H2O  (0.01  in.  H2O),  or 
less,  in  the  range  of  0  to  5.1  cm  H2O  (0  to 

2  in.  H2O)  and  2.5  mm  H2O  (0.1  in.  H2O),  or 
less,  in  the  range  of  5.1  to  25.4  cm  H2O  (2 
to  10  in.  H2O).  The  manometer  shall  have 
manufacturer's  documentation  that  it  meets 
an  accuracy  specification  of  at  least  0.5 
p>ercent  of  full  scale.  The  NIST-traceable 
pressure  source  shall  be  recertified  annually. 

6.4.4  Devices  used  for  post-test 
calibration  check.  A  precision  manometer 
meeting  the  specifications  in  section  6.4.3,  a 
pressure-measuring  device  or  pressure  source 
with  a  documented  calibration  traceable  to 
NIST,  or  an  equivalent  device  approved  by 
the  Administrator  shall  be  used  for  the  post- 
test  calibration  check.  The  pressure- 
measuring  device  shall  have  a  readability 
equivalent  to  or  greater  than  the  tested 
device.  The  pressure  source  shall  be  capable 
of  generating  pressures  between  50  and  90 
percent  of  the  range  of  the  tested  device  and 
known  to  within  ±1  percent  of  the  full  scale 
of  the  tested  device.  The  pressure  source 
shall  be  recertified  annually. 

6.5  Data  Display  and  Capture  Devices. 
Electronic  manometers  (if  used)  shall  be 
coupled  with  a  data  display  device  (such  as 
a  digital  panel  meter,  personal  computer 
display,  or  strip  chart)  that  allows  the  tester 
to  observe  and  validate  the  pressure 
measurements  taken  during  testing.  They 
shall  also  be  connected  to  a  data  recorder 
(such  as  a  data  logger  or  a  personal  computer 
with  data  capture  software)  that  has  the 
ability  to  compute  and  retain  the  appropriate 
average  value  at  each  traverse  point, 
identified  by  collection  time  and  traverse 
point. 

6.6  Temperature  Gauges.  For  field  tests,  a 
thermocouple  or  resistance  temperature 
dotector  (RTD)  capable  of  measuring 
temperature  to  within  ±3°C  (±5''F)  of  the 
stack  or  duct  temperature  shall  be  used.  The 
thermocouple  shall  be  attached  to  the  probe 
such  that  the  sensor  tip  does  not  touch  any 
metal  and  is  located  on  the  opposite  side  of 
the  probe  head  from  the  pressure  ports  so  as 
not  to  interfere  with  the  gas  flow  around  the 
probe  head.  The  position  of  the 
thermocouple  relative  to  the  pressure  port 
face  openings  shall  be  in  the  same 
configuration  as  used  for  the  probe 
calibrations  in  the  wind  tunnel.  Temperature 
gauges  used  for  wind  tunnel  calibrations 
shall  be  capable  of  measuring  temperature  to 
within  ±0.6*^  (ll'F)  of  the  temperature  of  the 
flowing  gas  stream  in  the  wind  tunnel. 

6.7  Stack  or  Duct  Static  Pressure 
Measurement  The  pressure-measuring  device 
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used  with  the  probe  shall  be  as  specified  in 
section  6.4  of  this  method.  The  static  tap  of 
a  standard  (Prandtl  type)  pitot  tube  or  one  leg 
of  a  Type  S  pitot  tube  with  the  face  opening 
planes  positioned  parallel  to  the  gas  flow 
may  be  used  for  this  measiuement.  Also 
acceptable  is  the  pressure  difiierential  reading 
of  Pi-Pb«  from  a  five-hole  prism-shaped 
probe  (e.g..  Type  DA  or  DAT  probe)  with  the 
Pi  pressure  port  face  opening  positioned 
parallel  to  the  gas  flow  in  the  same  manner 
as  the  Type  S  probe.  However,  the  spherical 
probe,  as  specified  in  section  6.1.2,  is  unable 
to  provide  this  measurement  and  shall  not  be 
used  to  take  static  pressure  measurements. 
Static  pressure  measiuement  is  further 
described  in  section  8.11. 

6.8  Barometer.  Same  as  Method  2,  section 
2.5. 

6.9  Gas  Density  Determination 
Equipment.  Method  3  or  3A  shall  be  used  to 
determine  the  dry  molecular  weight  of  the 
stack  gas.  Method  4  shall  be  used  for 
moisture  content  determination  and 
computation  of  stack  gas  wet  molecular 
weight.  Other  methods  may  be  used,  if 
approved  by  the  Administrator. 

6.10  Calibration  Pitot  Tube.  Same  as 
Method  2,  section  2.7. 

6.11  Wind  Timnel  for  Probe  Calibration. 
Wind  tunnels  used  to  calibrate  velocity 
probes  must  meet  the  following  design 
specifications. 

6.11.1    Test  section  cross-sectional  area. 
The  flowing  gas  stream  shall  be  confined 
within  a  circular,  rectangular,  or  elliptical 
duct.  The  cross-sectional  area  of  the  tunnel 
must  be  large  enough  to  ensure  fully 
developed  flow  in  the  presence  of  both  the 
calibration  pitot  tube  and  the  tested  probe. 
The  calibration  site,  or  "test  section,"  of  the 
wind  tunnel  shall  have  a  minimiun  diameter 
of  30.5  cm  (12  in.)  for  circular  or  elliptical 
duct  cross-sections  or  a  minimum  width  of 
30.5  cm  (12  in.)  on  the  shorter  side  far 
rectangular  cross-sections.  Wind  tunnels 
shall  meet  the  probe  blockage  provisions  of 
this  section  and  the  qualification 
requirements  prescribed  in  section  10.1.  The 
projected  area  of  the  portion  of  the  probe 
head,  shaft,  and  attached  devices  inside  the 
wind  tunnel  during  calibration  shall 
represent  no  more  than  4  percent  of  the 
cross-sectional  area  of  the  tunnel.  The 
projected  area  shall  include  the  combined 
area  of  the  calibration  pitot  tube  and  the 
tested  probe  if  both  probes  are  placed 
simultaneously  in  the  same  cross-sectional 
plane  in  the  wind  tunnel,  or  the  larger 
projected  area  of  the  two  probes  if  they  are 
placed  alternately  in  the  wind  tunnel. 

6.11.2  Velocity  range  and  stability.  The 
wind  tunnel  should  be  capable  of 
maintaining  velocities  between  6.1  m/sec  and 
30.5  m/sec  (20  ft/sec  and  100  ft/sec).  The 
wind  tunnel  shall  produce  fiilly  developed 
flow  patterns  that  are  stable  and  parallel  to 
the  axis  of  the  duct  in  the  test  section. 

6.11.3  Flow  profile  at  the  calibration 
location.  The  wind  ttmnel  shall  provide  axial 
ilow  within  the  test  section  calibraticm 
location  (as  defined  in  section  3.20).  Yaw  and 
pitch  angles  in  the  calibration  location  shall 
be  within  ±3°  of  0*.  The  procedure  for 
determining  that  this  requirement  has  been . 
met  is  described  in  section  10.1.2. 


6.11.4    Entry  ports  in  the  wind  tunnel  test 
section. 

6.11.4.1  Port  for  tested  probe.  A  port  shall 
be  constructed  for  the  tested  probe.  The  port 
should  have  an  elongated  slot  parallel  to  the 
axis  of  the  duct  at  the  test  section.  The 
elongated  slot  should  be  of  sufficient  length 
to  allow  attaining  all  the  pitch  angles  at 
which  the  probe  will  be  calibrated  for  use  in 
the  field.  To  facilitate  alignment  of  the  probe 
during  calibration,  the  test  section  should 
include  a  window  constructed  of  a 
transparent  material  to  allow  the  tested  probe 
to  be  viewed.  This  port  shall  be  located  to 
allow  the  head  of  the  tested  probe  to  be 
positioned  within  the  calibration  location  (as 
defined  in  section  3.20)  at  all  pitch  angle 
settings. 

6.11.4.2  Port  for  verification  of  axial  flow. 
De{>ending  on  the  equipment  selected  to 
conduct  the  axial  flow  verification  prescribed 
in  section  10.1.2,  a  second  port,  located  90° 
from  the  entry  port  for  the  tested  probe,  may 
be  needed  to  allow  verification  that  the  gas 
flow  is  parallel  to  the  central  axis  of  the  test 
section.  This  port  should  be  located  and 
constructed  so  as  to  allow  one  of  the  probes 
described  in  section  10.1.2.2  to  access  the 
same  test  point(s)  that  are  adfcessible  from  the 
port  described  in  section  6.11.4.1. 

6.11.4.3  Port  for  calibration  pitot  tube. 
The  calibration  pitot  tube  shall  be  used  in  the 
port  for  the  tested  probe  or  a  separate  entry 
port.  In  either  case,  all  measiuvments  with 
the  calibration  pitot  tube  shall  be  made  at  the 
same  point  within  the  wind  timnel  over  the 
course  of  a  probe  calibration.  The 
measurement  point  for  the  calibration  pitot 
tube  shall  meet  the  same  specifications  for 
distance  from  the  wall  and  for  axial  flow  as 
described  in  section  3.20  for  the  wind  tunnel 
calibration  location. 

6.11.5    Pitch  angle  protractor  plate.  A 
protractor  plate  shall  be  attached  directly 
under  the  port  used  with  the  tested  probe 
and  set  in  a  fixed  position  to  indicate  the 
pitch  angle  position  of  the  probe  relative  to 
the  longitudinal  axis  of  the  wind  tunnel  duct 
(similar  to  Figure  2F-8).  The  protractor  plate 
shall  indicate  angles  in  5*  increments  with  a 
minimum  resolution  of  ±2".  The  tested  probe 
shall  be  able  to  be  locked  into  position  at  the 
desired  pitch  angle  delineated  on  the 
protractor.  The  probe  head  position  shall  be 
maintained  within  the  calibration  location 
(as  defined  in  section  3.20)  in  the  test  section 
of  the  wind  tunnel  during  all  tests  across  the 
range  of  pitch  angles. 

7.0    Reagents  and  Standards.  [Reserved] 

8.0  Sample  Collection  and  Analysis 

8.1  Equipment  Inspection  and  Set-Up 

8.1.1  All  probes,  differential  pressure- 
measuring  devices,  yaw  angle-measuring 
devices,  thermocouples,  and  barometers  shall 
have  a  current,  valid  calibration  before  being 
used  in  a  field  test  (See  sections  10.3.3, 
10.3.4,  and  10.5  throughlO.lO  for  the 
applicable  calibration  requirements.) 

8.1.2  Before  each  field  use  of  a  3-D  probe, 
perform  a  visual  inspection  to  verify  the 
physical  condition  of  the  probe  head 
according  to  the  procedures  in  section  10.2. 
Record  the  inspection  results  on  a  form 
similar  to  Table  2F-1.  If  there  is  visible 


damage  to  the  3-D  probe,  the  probe  shall  not 
be  used  until  it  is  recalibrated. 

8.1.3  After  verifying  that  the  physical 
condition  of  the  probe  head  is  acceptable,  set 
up  the  apparatus  using  lengths  of  flexible 
tubing  that  are  as  short  as  practicable.  Surge 
tanks  installed  between  the  probe  and 
pressure-measuring  device  may  be  used  to 
dampen  pressure  fluctuations  provided  that 
an  adequate  measurement  response  time  (see 
section  8.8)  is  maintained. 

8.2  Horizontal  Straightness  Check.  A 
horizontal  straightness  check  shall  be 
performed  before  the  start  of  each  field  test, 
except  as  otherwise  specified  in  this  section. 
Seciue  the  fully  assembled  probe  (including 
the  probe  head  and  all  probe  shaft 
extensions)  in  a  horizontal  position  using  a 
stationary  support  at  a  pxiint  along  the  probe 
shaft  approximating  the  location  of  the  stack 
or  duct  entry  port  when  the  probe  is 
sampling  at  the  farthest  traverse  point  from 
the  stack  or  duct  wall.  The  probe  shall  be 
rotated  to  detect  bends.  Use  an  angle- 
measuring  device  or  trigonometry  to 
determine  the  bend  or  sag  between  the  probe 
head  and  the  secured  end.  (See  Figure  2F- 
9.)  Probes  that  are  bent  or  sag  by  more  than 
5°  shall  not  be  used.  Although  this  check 
does  not  apply  when  the  probe  is  used  for 
a  vertical  traverse,  care  should  be  taken  to 
avoid  the  use  of  bent  probes  when 
conducting  vertical  traverses.  If  the  probe  is 
constructed  of  a  rigid  steel  material  and 
consists  of  a  main  probe  without  probe 
extensions,  this  check  need  only  be 
performed  before  the  initial  field  use  of  the 
probe,  when  the  probe  is  recalibrated,  when 
a  change  is  made  to  the  the  design  or  material 
of  the  probe  assembly,  and  when  the  probe 
becomes  bent.  With  such  probes,  a  visual 
inspection  shall  be  made  of  the  hilly 
assembled  probe  before  each  field  test  to 
determine  if  a  bend  is  visible.  The  probe 
shall  be  rotated  to  detect  bends.  The 
inspection  results  shall  be  documented  in  the 
field  test  report.  If  a  bend  in  the  probe  is 
visible,  the  horizontal  straightness  check 
shall  be  performed  before  the  probe  is  used. 

8.3  Rotational  Position  Check.  Before  each 
field  test,  and  each  time  an  extension  is 
added  to  the  probe  during  a  field  test,  a 
rotational  position  check  shall  be  performed 
on  all  manually  operated  probes  (except  as 
noted  in  section  8.3.5,  below)  to  ensure  that, 
throughout  testing,  the  angle-measuring 
device  is  either  aligned  to  within  ±1"  of  the 
rotational  position  of  the  reference  scribe 
line;  or  is  affixed  to  the  probe  such  that  the 
rotational  offset  of  the  device  from  the 
reference  scribe  line  is  known  to  within  ±1*. 
This  check  shall  consist  of  direct 
measurements  of  the  rotational  positions  of 
the  reference  scribe  line  and  angle-measuring 
device  sufficient  to  verify  that  these 
specifications  are  met.  Annex  A  In  section  18 
of  this  method  gives  recommended 
procedures  for  performing  the  rotational 
position  check,  and  Table  2F-2  gives  an 
example  data  form.  Procedures  other  than 
those  recommended  in  Annex  A  in  section 
18  may  be  used,  provided  they  demonstrate 
whether  the  alignment  specification  is  met 
and  are  explained  in  detail  in  the  field  test 
report. 

8.3.1  Angle-measuring  device  rotational 
offset  The  tester  shall  maintain  a  record  of 
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the  angle-measuring  device  rotational  offset, 
Raoo.  as  defined  in  section  3.1.  Note  that 
Rado  is  assigned  a  value  of  0°  when  the 
angle-measuring  device  is  aligned  to  within 
±1°  of  the  rotational  position  of  the  reference 
scribe  line.  The  Rado  shall  be  used  to 
determine  the  yaw  angle  of  flow  in 
accordance  with  section  8.9.4. 

8.3.2  Sign  of  angle-measuring  device 
rotational  offset  The  sign  of  Raoo  is  positive 
when  the  angle-measuring  device  (as  viewed 
&om  the  "tail"  end  of  the  probe)  is 
positioned  in  a  clockwise  direction  from  the 
reference  scribe  line  and  negative  when  the 
device  is  positioned  in  a  counterclockwise 
direction  from  the  reference  scribe  line. 

8.3.3  Angle-measuring  devices  that  can  be 
independently  adjusted  (e.g.,  by  means  of  a 
set  screw),  after  being  locked  into  position  on 
the  probe  sheath,  may  be  used.  However,  the 
Rado  must  also  take  into  account  this 
adjustment. 

8.3.4  Post-test  check.  If  probe  extensions 
remain  attached  to  the  main  probe 
throughout  the  field  test,  the  rotational 
position  check  shall  be  repeated,  at  a 
minimum,  at  the  completion  of  the  field  test 
to  ensure  that  the  angle-measuring  device  has 
remained  within  ±2'  of  its  rotational  position 
established  prior  to  testing.  At  the  discretion 
of  the  tester,  additional  checks  may  be 
conducted  after  completion  of  testing  at  any 
sample  port  or  after  any  test  run.  If  the  ±2° 
specification  is  not  met,  all  measurements 
made  since  the  last  successful  rotational 
position  check  must  be  repeated.  Section 
18.1.1.3  of  Annex  A  provides  an  example 
procedure  for  performing  the  post-test  check. 

8.3.5  Exceptions. 

8.3.5.1  A  rotational  position  check  need 
not  be  performed  if,  for  measurements  taken 
at  all  velocity  traverse  points,  the  yaw  angle- 
measuring  device  is  mounted  and  aligned 
directly  on  the  reference  scribe  line  specified 
in  sections  6.1.6.1  and  6.1.6.3  and  no 
independent  adjustments,  as  described  in 
section  8.3.3,  are  made  to  the  device's 
rotational  position. 

8.3.5.2  Ifextensions  are  detached  and  re- 
attached to  the  probe  during  a  field  test,  a 
rotational  position  check  need  only  be 
performed  the  first  time  an  extension  is 
added  to  the  probe,  rather  than  each  time  the 
extension  is  re-attached,  if  the  probe 
extension  is  designed  to  be  locked  into  a 
mechanically  fixed  rotational  position  (e.g., 
through  use  of  interlocking  grooves)  that  can 
re-establish  the  initial  rotational  position  to 
within  ±1". 

8.4    Leak  Checks.  A  pre-test  leak  check 
shall  be  conducted  before  each  field  test  A 
post-test  check  shall  be  performed  at  the  end 
of  the  field  test,  but  additional  leak  checks 
may  be  conducted  after  any  test  run  or  group 
of  test  runs.  The  post-test  check  may  also 
serve  as  the  pre-test  check  for  the  next  group 
of  test  runs.  If  any  leak  check  is  foiled,  all 
runs  since  the  last  passed  leak  check  are 
invalid.  While  performing  the  leak  check 
procedures,  also  check  each  pressure  device's 
resp)onsiveness  to  the  changes  in  pressure. 

8.4.1    To  perform  the  leak  check, 
pressurize  the  probe's  P|  pressure  port  until 
at  least  7.6  cm  HjO  (3  in.  H2O)  pressure,  or 
a  pressure  corresponding  to  approximately 
75  percent  of  the  pressure-measuring  device's 


measurement  scale,  whichever  is  less, 
registers  on  the  device;  then,  close  off  the 
pressure  port.  The  pressure  shall  remain 
stable  [±2.5  mm  H2O  (±0.10  in.  HjO)!  for  at 
least  15  seconds.  Check  the  P2,  P3.  P4,  and  Ps 
pressure  ports  in  the  same  fashion.  Other 
leak-check  procedures  may  be  used,  if 
approved  by  the  Administrator. 

8.5  Zeroing  the  Differential  Pressure- 
measuring  Device.  Zero  each  differential 
pressure-measuring  device,  including  the 
device  used  for  yaw  nulling,  before  each  field 
test.  At  a  minimum,  check  the  zero  after  each 
field  test.  A  zero  check  may  also  be 
performed  after  any  test  run  or  group  of  test 
runs.  For  fluid  manometers  and  mechanical 
pressure  gauges  (e.g.,  Magnehelic®  gauges), 
the  zero  reading  shall  not  deviate  from  zero 
by  more  than  ±0.8  mm  H2O  (10.03  in.  HjO) 
or  one  minor  scale  division,  whichever  is 
greater,  between  checks.  For  electronic 
manometers,  the  zero  reading  shall  not 
deviate  from  zero  between  checks  by  more 
than:  ±0.3  mm  HjO  (±0.01  in.  H2O),  for  foil 
scales  less  than  or  equal  to  5.1  cm  H2O  (2.0 
in.  H2O);  or  ±0.8  mm  H2O  (±0.03  in.  H2O),  for 
foil  scales  greater  than  5.1  cm  H2O  (2.0  in. 
H2O).  (Note:  If  negative  zero  drift  is  not 
directly  readable,  estimate  the  reading  based 
on  the  position  of  the  gauge  oil  in  the 
manometer  or  of  the  needle  on  the  pressure 
gauge.)  In  addition,  for  all  pressure- 
measuring  devices  except  those  used 
exclusively  for  yaw  nulling,  the  zero  reading 
shall  not  deviate  fiom  zero  by  more  than  5 
percent  of  the  average  measured  differential 
pressure  at  any  distinct  process  condition  or 
load  level.  If  any  zero  check  is  failed  at  a 
specific  process  condition  or  load  level,  all 
runs  conducted  at  that  process  condition  or 
load  level  since  the  last  passed  zero  check  are 
invalid. 

8.6  Traverse  Point  Verification.  The 
number  and  location  of  the  traverse  points 
shall  be  selected  based  on  Method  1 
guidelines.  The  stack  or  duct  diameter  and 
port  nipple  lengths,  including  any  extension 
of  the  port  nipples  into  stack  or  duct,  shall 
be  verified  the  first  time  the  test  is 
performed;  retain  and  use  this  information 
for  subsequent  field  tests,  updating  it  as 
required.  Physically  measure  the  stack  or 
duct  dimensions  or  use  a  calibrated  laser 
device;  do  not  use  engineering  drawings  of 
the  stack  or  duct.  The  probe  length  necessary 
to  reach  each  traverse  point  shall  be  recorded 
to  within  ±6.4  mm  (±1/4  in.)  and,  for  manual 
probes,  marked  on  the  probe  sheath.  In 
determining  these  lengths,  the  tester  shall 
take  into  account  both  the  distance  that  the 
port  flange  projects  outside  of  the  stack  and 
the  depth  that  any  port  nipple  extends  into 
the  gas  stream.  The  resulting  point  positions 
shall  reflect  the  true  distances  from  the 
inside  wall  of  the  stack  or  duct,  so  that  when 
the  tester  aligns  any  of  the  markings  with  the 
outside  foce  of  the  stack  port,  the  probe's 
impact  port  shall  be  located  at  the 
appropriate  distance  from  the  inside  wall  for 
the  respective  Method  1  traverse  point. 
Before  beginning  testing  at  a  particular 
location,  an  out-of-stack  or  duct  verification 
shall  be  performed  on  each  probe  that  will 
be  used  to  ensure  that  these  position 
markings  are  correct.  The  distances  measured 
during  the  verification  must  agree  with  the 


previously  calculated  distances  to  within  ±1/ 
4  in.  For  manual  probes,  the  traverse  point 
positions  shall  be  verified  by  measuring  the 
distance  of  each  mark  from  the  probe's  Pi 
pressure  port.  A  comparable  out-of-stack  test 
shall  be  performed  on  automated  probe 
systems.  The  probe  shall  be  extended  to  each 
of  the  prescribed  traverse  point  positions. 
Then,  the  acciu^cy  of  the  positioning  for 
each  traverse  point  shall  be  verified  by 
measuring  the  distance  between  the  port 
flange  and  the  probe's  Pi  pressure  port. 

8.7  Probe  Installation.  Insert  the  probe 
into  the  test  port.  A  solid  material  shall  be 
used  to  seal  the  port. 

8.8  System  Response  Time.  Determine 
the  response  time  of  the  probe  measurement 
system.  Insert  and  position  the  "cold"  probe 
(at  ambient  temperature  and  pressure)  at  any 
Method  1  traverse  point  Read  and  record  the 
probe's  P1-P2  differential  pressure, 
temperature,  and  elapsed  time  at  15-second 
intervals  until  stable  readings  for  both 
pressure  and  temperature  are  achieved.  The 
response  time  is  the  longer  of  these  two 
elapsed  times.  Record  the  res{>onse  time. 

8.9  Sampling. 

8.9.1  Yaw  angle  measurement  protocol. 
With  manual  probes,  yaw  angle 
measurements  may  be  obtained  in  two 
alternative  ways  during  the  field  test,  either 
by  using  a  yaw  angle-measuring  device  (e.g., 
digital  inclinometer)  affixed  to  the  probe,  or 
using  a  protractor  wheel  and  pointer 
assembly.  For  horizontal  traversing,  either 
approach  may  be  used.  For  vertical 
traversing,  i.e.,  when  measuring  from  on  top 
or  into  the  bottom  of  a  horizontal  duct,  only 
the  protractor  wheel  and  pointer  assembly 
may  be  used.  With  automated  probes,  curve- 
fitting  protocols  may  be  used  to  obtain  yaw- 
angle  measurements. 

8.9.1.1  If  a  yaw  angle-measuring  device 
affixed  to  the  probe  is  to  be  used,  lock  the 
device  on  the  probe  sheath,  aligning  it  either 
on  the  reference  scribe  line  or  in  the 
rotational  aSseX.  position  established  under 
section  8.3.1. 

8.9.1.2  If  a  protractor  wheel  and  pointer 
assembly  is  to  be  used,  follow  the  procedures 
in  Annex  B  of  this  method. 

8.9.1.3  Other  yaw  angle-determination 
procedures.  If  approved  by  the 
Administrator ,-oUier  procedures  for 
determining  yaw  angle  may  be  used, 
provided  that  they  are  verified  in  a  wind 
tunnel  to  be  able  to  perform  the  yaw  angle 
calibration  procedure  as  described  in  section 
10.5. 

8.9.2  Sampling  strategy.  At  each  traverse 
point,  first  yaw-null  the  probe,  as  described 
in  section  8.9.3,  below.  Then,  with  the  probe 
oriented  into  the  direction  of  flow,  measure 
and  record  the  yaw  angle,  the  differential 
pressures  and  the  temperature  at  the  traverse 
point,  after  stable  readings  are  achieved,  in 
accordance  with  sections  8.9.4  and  8.9.5.  At 
the  start  of  testing  in  each  port  (i.e.,  after  a 
probe  has  been  inserted  into  the  flue  gas 
stream),  allow  at  least  the  response  time  to 
elapse  before  beginning  to  take 
measurements  at  the  first  traverse  point 
accessed  frtjm  that  port.  Provided  that  the 
probe  is  not  removed  from  the  flue  gas 
stream,  measurements  may  be  taken  at 
subsequent  traverse  points  accessed  from  the 
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same  test  port  without  waiting  again  for  the 
response  time  to  elapse. 

8.9.3  Yaw-nulling  procedure.  In 
preparation  for  yaw  angle  determination,  the 
probe  must  first  be  yaw  nulled.  After 
positioning  the  probe  at  the  appropriate 
traverse  point,  perform  the  foUowing 
procedures. 

8.9.3.1  Rotate  the  probe  until  a  null 
difiierential  pressure  reading  (the  difference 
in  pressures  across  the  P2  and  P3  pressure 
ports  is  zero,  i.e.,  P2  =  P3)  is  indicated  by  the 
yaw  angle  pressure  gauge.  Read  and  record 
the  angle  displayed  by  Uie  angle-measuring 
device. 

8.9.3.2  Sign  of  the  measured  angle.  The 
angle  displayed  on  the  angle-measuring 
device  is  considered  positive  when  the 
probe's  impact  pressure  port  (as  viewed  from 
the  "tail"  end  of  the  probe)  is  oriented  in  a 
clockwise  rotational  position  relative  to  the 
stack  or  duct  axis  and  is  considered  negative 
when  the  probe's  impact  pressure  port  is 
oriented  in  a  counterclockwise  rotational 
position  (see  Figure  2F-10). 

8.9.4  Yaw  angle  determination.  After 
performing  the  yaw-nulling  procedure  in 
section  8.9.3,  determine  the  yaw  angle  of 
flow  according  to  one  of  the  following 
procedures.  Special  care  must  be  observed  to 
take  into  account  the  signs  of  the  recorded 
angle  and  all  offsets. 

8.9.4.1  Direct-reading.  If  all  rotational 
ofEsets  are  zero  or  if  the  angle-measuring 
device  rotational  offset  (Rado)  determined  in 
section  8.3  exactly  compensates  for  the  scribe 
line  rotational  ofbet  (Rnjo)  determined  in 
section  10.5,  then  the  magnitude  of  the  yaw 
angle  is  equal  to  the  displayed  angle- 
measuring  device  reading  from  section 
8.9.3.1.  l^e  algebraic  sign  of  the  yaw  angle 

is  determined  in  accordance  with  section 
8.9.3.2. 

Note:  Under  certain  circumstances  (e.g., 
testing  of  horizontal  ducts),  a  90°  adjustment 
to  the  angle-measuring  device  readings  may 
be  necessary  to  obtain  the  correct  yaw  angles. 

8.9.4.2  Compensation  for  rotational 
offsets  during  data  reduction.  When  the 
angle-measuring  device  rotational  offset  does 
not  compensate  for  reference  scribe  line 
rotational  ofEset,  the  following  procedure 
shall  be  used  to  determine  the  yaw  angle: 

(a)  Enter  the  reading  indicated  by  the 
angle-measuring  device  from  section  8.9.3.1. 

(b)  Associate  the  proper  algebraic  sign  from 
section  8.9.3.2  %vith  the  reading  in  step  (a). 

(c)  Subtract  the  reference  scribe  line 
rotational  offset,  Rslo,  from  the  reading  in 
step  (b). 

(d)  Subtract  the  angle-measuring  device 
rotational  offset,  Raoo.  if  any,  from  the  result 
obtained  in  step  (c). 

(e)  The  final  result  obtained  in  step  (d)  is 
the  yaw  angle  of  flow. 

Note:  It  may  be  necessary  to  first  apply  a 
90*  adjustment  to  the  reading  in  step  (a),  in 
order  to  obtain  the  correct  yaw  angle. 

8.9.4.3  Record  the  yaw  angle 
measurements  on  a  form  similar  to  Table  2F- 
3. 

8.9.5    Velocity  determination.  Maintain 
the  probe  rotational  position  established 
during  the  yaw  angle  determination.  Then, 
begin  recording  the  pressure-measuring 


device  readings  for  the  impact  pressure  (Pi- 
P2)  and  pitch  angle  pressure  (P4-P5).  These 
pressure  measurements  shall  be  taken  over  a 
sampling  period  of  sufficiently  long  duration 
to  ensure  representative  readings  at  each 
traverse  point  If  the  pressure  measurements 
are  determined  from  visual  readings  of  the 
pressure  device  or  display,  allow  sufficient 
time  to  observe  the  pulsation  in  the  readings 
to  obtain  a  sight-weighted  average,  which  is 
then  recorded  manually.  If  an  automated  data 
acquisition  system  (e.g.,  data  logger, 
computer-based  data  recorder,  strip  chart 
recorder)  is  used  to  record  the  pressure 
measurements,  obtain  an  integrated  average 
of  all  pressure  readings  at  the  traverse  point 
Stack  or  duct  gas  temperature  measurements 
shall  be  recorded,  at  a  minimum,  once  at 
each  traverse  point  Record  all  necessary  data 
as  shown  in  the  example  field  data  form 
(Table  2F-3). 

8.9.6    Alignment  check.  For  manually 
operated  probes,  after  the  required  yaw  angle 
and  differential  pressure  and  temperature 
measurements  have  been  made  at  each 
traverse  point,  verify  (e.g.,  by  visual 
inspection)  that  the  yaw  angle-measuring 
device  has  remained  in  proper  alignment 
with  the  reference  scribe  line  or  with  die 
rotational  oBset  position  establishjd  in 
section  8.3.  If,  for  a  particular  traverse  point, 
the  angle-measuring  device  is  found  to  be  in 
proper  alignment  proceed  to  the  next 
traverse  point;  otherwise,  re-align  the  device 
and  repeat  the  angle  and  diffisrential  pressure 
measurements  at  the  traverse  point  In  the 
course  of  a  traverse,  if  a  mark  used  to 
properly  align  the  angle-measuring  device 
(e.g.,  as  described  in  section  18.1.1.1)  cannot 
be  located,  re-establish  the  alignment  mark 
befwe  proceeding  with  the  traverse. 

8.10  Probe  Plugging.  Periodically  check 
for  plugging  of  the  pressure  ports  by 
observing  the  responses  on  pressure 
difiierential  readouts.  Plugging  causes  erratic 
results  or  sluggish  responses.  Rotate  the 
probe  to  determine  whether  the  readouts 
respond  in  the  expected  directton.  If  plugging 
is  detected,  correct  the  problem  and  repeat 
the  affected  measurements. 

8.11  Static  Pressure.  Measure  the  static 
pressure  in  the  stack  or  duct  using  the 
equipment  described  in  section  6.7. 

8.11.1  If  a  Type  DA  or  DAT  probe  is  used 
for  this  measurement,  position  the  probe  at 
or  between  any  traverse  point(s)  and  rotate 
the  probe  imtil  a  null  differential  pressure 
reading  is  obtained  at  Pr-Ps-  Rotate  the  probe 
90".  Disconnect  the  P2  pressure  side  of  die 
probe  and  read  the  pressure  Pi-Pbw  and 
record  as  the  static  pressure.  (Note:  The 
spherical  probe,  specified  in  section  6.1.2,  is 
unable  to  provide  this  measurement  and 
shall  not  be  used  to  take  staUc  pressure 
measurements.) 

8.11.2  If  a  Types  probe  is  used  for  this 
measurement,  position  the  probe  at  or 
between  any  traverse  poiht(s)  and  rotate  the 
probe  until  a  null  difiierential  pressure 
reading  is  obtained.  Disconnect  the  tubing 
from  one  of  the  pressure  ports;  read  and 
record  the  AP.  For  pressure  devices  with  one- 
directional  scales,  if  a  deflection  in  the 
positive  direction  is  noted  with  the  negative 
side  disconnected,  then  the  static  pressure  is 
positive.  Likewise,  if  a  deflection  in  the 


positive  direction  is  noted  with  the  positive 
side  disconnected,  then  the  static  pressure  is 
negative. 

8.12  Atmospheric  Pressure.  Determine 
the  atmospheric  pressure  at  the  sampling 
elevation  during  each  test  run  following  the 
procedure  described  in  section  2.5  of  Method 
2. 

8.13  Molecular  Weight.  Determine  the 
stack  gas  dry  molecular  weight  For ' 
combustion  processes  or  processes  that  emit 
essentially  COj,  Oj,  CO,  and  Nj,  use  Method 
3  or  3A.  For  processes  emitting  essentially 
air,  an  analysis  need  not  be  conducted;  use 
a  dry  molecular  weight  of  29.0.  Other 
methods  may  be  used,  if  approved  by  the 
Administrator. 

8.14  Moisture.  Determine  the  moisture 
content  of  the  stack  gas  using  Method  4  or 
equivalent 

8.15  Data  Recording  and  Calculations. 
Record  all  required  data  on  a  form  similar  to 
Table  2F-3. 

8. 1 5. 1  Selection  of  appropriate 
calibration  curves.  Choose  the  appropriate 
pair  of  Fi  and  F2  versus  pitch  angle 
calibration  curves,  created  as  described  in 
section  10.6. 

8.15.2  Pitch  angle  derivation.  Use  the 
appropriate  calculation  procedures  in  section 
12.2  to  find  the  pitch  angle  ratios  that  are 
applicable  at  each  traverse  point.  Then,  find 
the  pitch  angles  corresponding  to  these  pitch 
angle  ratios  on  the  "Fi  versus  pitch  angle" 
curve  for  the  probe. 

8.15.3  Velocity  calibration  coefficient 
derivation.  Use  the  pitch  angle  obtained 
following  the  procedures  described  in  section 
8.15.2  to  find  the  corresponding  velocity 
calibration  coefficients  from  the  "F2  versus 
pitch  angle"  calibration  curve  for  the  probe. 

8.15.4  Calculations.  Calculate  the  axial 
velocity  at  each  traverse  point  using  the 
equations  presented  in  section  12.2  to 
account  for  the  yaw  and  pitch  angles  of  flow. 
Calculate  the  test  run  average  stack  gas 
velocity  by  finding  the  arithmetic  average  of 
the  point  velocity  results  in  accordance  with 
sections  12.3  and  12.4,  and  calculate  the 
stack  gas  volumetric  flow  rate  in  accordance 
with  section  12.5  or  12.6,  as  applicable. 

9.0    Quality  Control 

9. 1    Quality  Control  Activities.  In 
conjimction  with  the  yaw  angle 
determination  and  the  pressure  and 
tempierature  measurements  specified  in 
secticm  8.9,  the  following  quality  control 
checks  should  be  performed. 

9. 1 . 1  Range  of  the  differential  pressure 
gauge.  In  accordance  with  the  specifications 
in  section  6.4,  ensure  that  the  proper 
differential  pressure  gauge  is  being  used  for 
the  range  of  xP  values  encountered.  If  it  is 
necessary  to  change  to  a  more  sensitive 
gauge,  replace  the  gauge  with  a  gauge 
calibrated  according  to  section  10.3.3, 
perform  the  leak  check  described  in  section 
8.4  and  the  zero  check  described  in  section 
8.5,  and  rep>eat  the  differential  pressure  and 
temperature  readings  at  each  traverse  point 

9.1.2  Horizontal  stability  check.  For 
horizontal  traverses  of  a  stack  or  duct, 
visually  check  that  the  probe  shaft  is 
maintained  in  a  horizontal  fwsition  prior  to 
taking  a  pressure  reading.  Periodically,  during 
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a  test  run,  the  probe's  horizontal  stability 
should  be  verified  by  placing  a  carpenter's 
level,  a  digital  inclinometer,  or  other  angle- 
measuring  device  on  the  p)ortion  of  the  probe 
sheath  that  extends  outside  of  the  test  port. 
A  comparable  check  should  be  performed  by 
automated  systems. 

10.0    Calibmtion 

10.1    Wind  Tunnel  Qualification  Checks. 
To  qualify  for  use  in  calibrating  probes,  a 
wind  tunnel  shall  have  the  design  features 
specified  in  section  6.11  and  satisfy  the 
following  qualification  criteria.  The  velocity 
pressure  cross-check  in  section  10.1.1  and 
axial  flow  veriflcation  in  section  10.1.2  shall 
be  performed  before  the  initial  use  of  the 
wind  tunnel  and  repeated  immediately  after 
any  alteration  occurs  in  the  wind  tunnel's 
configuration,  fans,  interior  surfiaces, 
straightening  vanes,  controls,  or  other 
properties  that  could  reasonably  be  expected 
to  alter  the  flow  pattern  or  velocity  stability 
in  the  tunnel.  The  owner  or  operator  of  a 
wind  tunnel  used  to  calibrate  probes 
according  to  this  method  shall  maintain 
records  documenting  that  the  wind  timnel 
meets  the  requirements  of  sections  10.1.1  and 
10.1.2  and  shall  provide  these  records  to  the 
Administrator  upon  request. 

10.1.1  Velocity  pressure  cross-check.  To 
verify  that  the  wind  tunnel  produces  the 
same  velocity  at  the  tested  probe  head  as  at 
the  calibration  pitot  tube  impact  port, 
perform  the  following  cross-check.  Take 
three  differential  pressure  measurements  at 
the  fixed  calibration  pitot  tube  location, 
using  the  calibration  pitot  tube  specified  in 
section  6.10,  and  take  three  measurements 
with  the  calibration  pitot  tube  at  the  wind 
tunnel  calibration  location,  as  defined  in 
section  3.20.  Alternate  the  measurements 
between  the  two  positions.  Perform  this 
procedure  at  the  lowest  and  highest  velocity 
settings  at  which  the  probes  will  be 
calibrated.  Record  the  values  on  a  form 
similar  to  Table  2F-4.  At  each  velocity    . 
setting,  the  average  velocity  pressure 
obtained  at  the  wind  tunnel  calibration 
location  shall  be  within  ±2  percent  or  2.5  mm 
H2O  (0.01  in.  H2O),  whichever  is  less 
restrictive,  of  the  average  velocity  pressure 
obtained  at  the  fixed  calibration  pitot  tube 
location^  This  comparative  check  shall  be 
performed  at  2.5-cm  (1-in.).  or  smaller, 
intervals  across  the  full  length,  width,  and 
depth  [if  applicable)  of  the  wind  tunnel 
calibration  location.  If  the  criteria  are  not  met 
at  every  tested  point,  the  wind  tunnel 
calibration  location  must  be  redefined,  so 
that  acceptable  results  are  obtained  at  every 
point.  Include  the  results  of  the  velocity 
pressure  cross-check  in  the  calibration  data 
section  of  the  field  test  report.  (See  section 
16.1.4.) 

10.1.2  Axial  flow  verification.  The 
following  procedures  shall  be  performed  to 
demonstrate  that  there  is  fully  developed 
axial  flow  within  the  calibration  location  and 
at  the  calibration  pitot  tube  location.  Two 
testing  options  are  available  to  conduct  this 
check. 

10.1.2.1    Using  a  calibrated  3-D  probe.  A 
3-D  probe  that  has  been  previously 
calibrated  in  a  wind  tunnel  with  docimiented 
axial  flow  (as  defined  in  section  3.21)  may  be 


used  to  conduct  this  check.  Insert  the 
calibrated  3-D  probe  into  the  wind  tunnel 
test  section  using  the  tested  probe  port. 
Following  the  procedures  in  sections  8.9  and 
12.2  of  this  method,  determine  the  yaw  and 
pitch  angles  at  all  the  point(s]  in  the  test 
section  where  the  velocity  pressure  cross- 
check, as  specified  in  section  10.1.1,  is 
performed.  This  includes  all  the  points  in  the 
calibration  location  and  the  point  where  the 
calibration  pitot  tube  will  be  located. 
Determine  the  yaw  and  pitch  angles  at  each 
point.  Repeat  these  measurements  at  the 
highest  and  lowest  velocities  at  which  the 
probes  will  be  calibrated.  Record  the  values 
on  a  form  similar  to  Table  2F-5.  Each 
measured  yaw  and  pitch  angle  shall  be 
within  ±3°  of  0°.  Exceeding  the  limits 
indicates  unacceptable  flow  in  the  test 
section.  Until  the  problem  is  corrected  and 
acceptable  flow  is  verified  by  repetition  of 
this  procedure,  the  wind  tunnel  shall  not  be 
used  for  calibration  of  probes.  Include  the 
results  of  the  axial  flow  verification  in  the 
calibration  data  section  of  the  field  test 
report.  (See  section  16.1.4.) 

10.1.2.2    Using  alternative  probes.  Axial 
flow  verification  may  be  performed  using  an 
uncalibrated  prism-shaped  3-D  probe  (e.g., 
DA  or  DAT  probe)  or  an  uncalibrated  wedge 
probe.  (Figure  2F-11  illustrates  a  typical 
wedge  probe.)  This  approach  requires  use  of 
two  ports:  the  tested  probe  port  and  a  second 
port  located  90°  firom  the  tested  probe  port. 
Each  port  shall  provide  access  to  all  the 
points  within  the  wind  tunnel  test  section 
where  the  velocity  pressure  cross-check,  as 
specified  in  section  10.1.1,  is  conducted.  The 
probe  setup  shall  include  establishing  a 
reference  yaw^ull  position  on  the  probe 
sheath  to  serve  as  the  location  for  installing 
the  angle-measuring  device.  Physical  design 
features  of  the  DA,  DAT,  and  wedge  probes 
are  relied  on  to  determine  the  reference 
position.  For  the  DA  or  DAT  probe,  this 
reference  position  can  be  determined  by 
setting  a  digital  inclinometer  on  the  flat  facet 
where  the  Pi  pressure  port  is  located  and 
then  identifying  the  rotational  position  on 
the  probe  sheath  where  a  second  angle- 
measuring  device  would  give  the  same  angle 
reading.  The  reference  p)osition  on  a  wedge 
probe  shaft  can  be  determined  either 
geometrically  or  by  placing  a  digital 
inclinometer  on  each  side  of  the  wedge  and 
rotating  the  probe  until  equivalent  readings 
are  obtained.  With  the  latter  approach,  the 
reference  position  is  the  rotational  position 
on  the  probe  sheath  where  an  angle- 
measuring  device  would  give  a  reading  of  0°. 
After  installing  the  angle-measuring  device  in 
the  reference  yaw-null  position  on  the  probe 
sheath,  determine  the  yaw  angle  from  the 
tested  port.  Repeat  this  measurement  using 
the  90°  offset  port,  which  provides  the  pitch 
angle  of  flow.  Determine  the  yaw  and  pitch 
angles  at  all  the  point(s)  in  the  test  section 
where  the  velocity  pressure  cross-check,  as 
specified  in  section  10.1.1,  is  performed.  This 
includes  all  the  points  in  the  wind  tunnel 
calibration  location  and  the  point  where  the 
calibration  pitot  tube  will  be  located.  Perform 
this  check  at  the  highest  and  lowest 
velocities  at  which  the  probes  will  be 
calibrated.  Record  the  values  on  a  form 
similar  to  Table  2F-5.  Each  measured  yaw 


and  pitch  angle  shall  be  within  ±3°  of  0". 
Exceeding  the  limits  indicates  unacceptable 
flow  in  the  test  section.  Until  the  problem  is 
corrected  and  acceptable  flow  is  verified  by 
repetition  of  this  procedure,  the  wind  timnel 
shall  not  be  used  for  calibration  of  probes. 
Include  the  results  in  the  probe  calibration 
report. 
10.1.3    Wind  tunnel  audits. 

10.1.3.1  Procedure.  Upon  the  request  of 
the  Administrator,  the  owner  or  operator  of 
a  wind  tunnel  shall  calibrate  a  3-D  audit 
probe  in  accordance  with  the  procedures 
described  in  sections  10.3  through  10.6.  The 
calibration  shall  be  performed  at  two 
velocities  and  over  a  pitch  angle  range  that 
encompasses  the  velocities  and  pitch  angles 
typically  used  for  this  method  at  the  facility. 
The  resulting  calibration  data  and  curves 
shall  be  submitted  to  the  Agency  in  an  audit 
test  report.  These  results  shall  be  compared 
by  the  Agency  to  reference  calibrations  of  the 
audit  probe  at  the  same  velocity  and  pitch 
angle  settings  obtained  at  two  diffierent  wind 
tunnels. 

10.1.3.2  Acceptance  criteria.  The  audited 
tunnel's  calibration  is  acceptable  if  all  of  the 
following  conditions  are  satisfied  at  each 
velocity  and  pitch  setting  for  the  reference 
calibration  obtained  from  at  least  one  of  the 
wind  tunnels.  For  pitch  angle  settings 
between  - 15°  and +15°,  no  velocity 
calibration  coefficient  Q.e.,  F2)  may  differ 
firom  the  corresponding  reference  value  by 
more  than  3  percent  For  pitch  angle  settings 
outside  of  this  range  (i.e.,  less  than  - 15°  and 
greater  than  +15°),  no  velocity  calibration 
coefficient  may  differ  by  more  than  5  percent 
firom  the  corresponding  reference  value.  If  the 
acceptance  criteria  are  not  met,  the  audited 
wind  tunnel  shall  not  be  used  to  calibrate 
probes  for  use  under  this  method  until  the 
problems  are  resolved  and  acceptable  results 
are  obtained  upon  completion  of  a 
subsequent  audit. 

10.2  Probe  Inspection.  Before  each 
calibration  of  a  3-D  probe,  carefully  examine 
the  physical  condition  of  the  probe  head. 
Particular  attention  shall  be  paid  to  the  edges 
of  the  pressure  ports  and  the  surfaces 
surrounding  these  ports.  Any  dents, 
scratches,  or  asymmetries  on  the  edges  of  the 
pressure  ports  and  any  scratches  or 
indentations  on  the  surfaces  surrounding  the 
pressure  ports  shall  be  noted  because  of  the 
potential  effect  on  the  probe's  pressure 
readings.  If  the  probe  has  been  previously 
calibrated,  compare  the  current  condition  of 
the  probe's  pressure  ports  and  surfaces  to  the 
results  of  the  inspection  performed  during 
the  probe's  most  recent  wind  tunnel 
calibration.  Record  the  results  of  this 
inspection  on  a  form  and  in  diagrams  similar 
to  Table  2F-1.  The  information  in  Table  2F- 
1  will  be  used  as  the  basis  for  comparison 
during  the  probe  head  inspections  performed 
before  each  subsequent  field  use. 

10.3  Pre-Calibration  Procedures.  Prior  to 
calibration,  a  scribe  line  shall  have  been 
placed  on  the  piobe  in  accordance  with 
section  10.4.  The  yaw  angle  and  velocity 
calibration  procedures  shall  not  begin  until 
the  pre-test  requirements  in  sections  10.3.1 
through  10.3.4  have  been  met. 

10.3.1    Perform  the  horizontal  straightness 
check  described  in  section  8.2  on  the  probe 
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assembly  that  will  be  calibrated  in  the  wind 
tunnel. 

10.3.2  Perform  a  leak  check  in  accordance 
with  section  8.4. 

10.3.3  Except  as  noted  in  section  10.3.3.3, 
calibrate  all  differential  pressnre-measuring 
devices  to  be  used  in  the  probe  calibrations, 
using  the  following  procedures.  At  a 
minimum,  calibrate  these  devices  on  each 
day  that  probe  calibrations  are  performed. 

10.3.3.1    Procedure.  Before  each  wind 
tunnel  use,  all  differential  pressure- 
measuring  devices  shall  be  calibrated  against 
the  reference  device  specified  in  section  6.4.3 
using  a  common  jM^ssure  source.  Periiorm  the 
caliination  at  three  refisrence  presstues 
representing  30, 60,  and  90  percent  of  the 
full-scale  range  of  the  pressure-measuring 
device  being  calibrated.  For  an  inclined- 
vertical  manometer,  perform  separate 
calibrations  on  the  inclined  and  vertical 
portions  of  the  measurement  scale, 
considering  each  portion  of  the  scale  to  be  a 
separate  full-scale  range.  [For  example,  for  a 
manometer  with  a  0-  to  2.5-cm  HiO  (0-  to  1- 
in.  H2O)  inclined  scale  and  a  2.5-  to  12.7-cm 
HjO  (1-  to  5-in.  H2O)  vertical  scale,  calibrate 
the  inclined  portion  at  7.6, 15.2,  and  22.9 
mm  H2O  (0.3,  0.6,  and  0.9  in.  HjO),  and 
calibrate  the  vertical  portion  at  3.8,  7.6,  and 
11.4  cm  H2O  (1.5,  3.0,  and  4.5  in.  HjO).] 
Alternatively,  for  the  vertical  portion  of  the 
scale,  use  three  evenly  spaced  reference 
pressures,  one  of  which  is  equal  to  or  higher 
than  the  highest  differential  pressure 
expected  in  field  applications. 

10.3.3.2  Acceptance  criteria.  At  each 
pressure  setting,  Uie  two  pressure  readings 
made  using  the  reference  device  and  the 
pressure-measuring  device  being  calibrated 
shall  agree  to  within  ±2  percent  of  full  scale 
of  the  device  being  calibrated  or  0.5  nun  H2O 
(0.02  in.  H2O),  whichever  is  less  restrictive. 
For  an  inclined-vertical  manometer,  these 
requirements  shall  be  met  separately  using 
the  respective  full-scale  upper  limits  of  the 
inclined  and  vertical  portions  of  the  scale. 
Differential  pressure-measuring  devices  not 
meeting  the  ±  2  percent  of  full  scale  or  0.5 
mm  H2O  (0,02  in.  HjO)  calibration 
requirement  shall  not  be  used. 

10.3.3.3  Exceptions.  Any  precision 
manometer  that  meets  the  specifications  for 
a  reference  device  in  section  6.4.3  and  that 
is  not  used  for  field  testing  does  not  require 
calibration,  but  must  be  leveled  and  zeroed 
before  each  wind  tunnel  use.  Any  pressure 
device  used  exclusively  for  yaw  nulling  does 
not  require  calibration,  but  shall  be  checked 
for  responsiveness  to  rotation  of  the  probe 
prior  to  each  wind  tunnel  use. 

10.3.4    Calibrate  digital  inclinometers  on 
each  day  of  wind  ttmnel  or  field  testing  (prior 
to  begiiming  testing)  using  the  following 
procedures.  Calibrate  the  inclinometer 
according  to  the  manufactiu^r's  calibration 
procedures.  In  addition,  use  a  triangular 
block  (illustrated  in  Figure  2F-12)  with  a 
known  angle,  0,  independently  determined 
using  a  protractor  or  equivalent  device, 
between  two  adjacent  sides  to  verify  the 
inclinometer  readings. 

Note:  If  other  angle-measuring  devices 
meeting  the  provisions  of  section  6.2.3  are 
used  in  place  of  a  digital  inclinometer, 
comparable  calibration  procedures  shall  be 
performed  on  such  devices.) 


Secure  the  triangular  block  in  a  fixed 
position.  Place  the  inclinometer  on  one  side 
of  the  block  (side  A)  to  measure  the  angle  of 
inclination  (R,).  Repeat  this  measurement  on 
the  adjacent  side  of  the  block  (side  B)  using 
the  inclinometer  to  obtain  a  second  angle 
reading  (RJ.  The  difference  of  the  sum  of  the 
two  readings  from  180"  (i.e.,  180»  -R,  -RJ 
shall  be  within  ±2*  of  the  known  angle,  e 

10.4  Placement  of  Reference  Scribe  Line. 
Prior  to  the  first  calibration  of  a  probe,  a  line 
shall  be  permanently  inscribed  on  the  main 
probe  sheath  to  serve  as  a  reference  mark  for 
determining  yaw  angles.  Annex  C  in  section 
18  of  this  method  gives  a  guideline  for 
placement  of  the  refisrence  scribe  line. 

10.4.1    This  reference  scribe  line  shall 
meet  the  specifications  in  sections  6.1.6.1 
and  6.1.6.3  of  this  method.  To  verify  that  the 
alignment  specification  in  section  6.1.6.3  is 
met,  secure  the  probe  in  a  horizontal  position 
and  measure  the  rotational  angle  of  each 
scribe  line  and  scribe  line  segment  using  an 
angle-measuring  device  that  meets  the 
specifications  in  section  6.2.1  or  6.2.3.  For 
any  scribe  line  that  is  longer  than  30.5  cm  (12 
in.),  check  the  line's  rotational  position  at 
30.5-cm  (12-in.)  intervals.  For  each  line 
segment  that  is  30.5  cm  (12  in.)  or  less  in 
length,  check  the  rotational  position  at  the 
two  endpoints  of  the  segment.  To  meet  the 
alignment  specification  in  section  6.1.6.3,  the 
minimum  and  maximum  of  all  of  the 
rotational  angles  that  are  measured  along  the 
fiill  length  of  the  main  probe  must  not  differ 
by  more  than  2*. 

Note:  A  short  reference  scribe  line  segment 
[e.g.,  15.2  cm  (6  in.)  or  less  in  length]  meeting 
the  alignment  specifications  in  section 
6.1.6.3  is  fully  acceptable  under  this  method. 
See  section  18.1.1.1  of  Annex  A  for  an 
example  of  a  probe  marking  procedure, 
suitable  for  use  with  a  short  reference  scribe 
line. 

10.4.2  The  scribe  line  should  be  placed 
on  the  probe  first  and  then  its  offset  from  the 
yaw-null  position  established  (as  specified  in 
section  10.5).  The  rotational  position  of  the 
reference  scribe  line  relative  to  the  yaw-null 
position  of  the  probe,  as  determined  by  the 
yaw  angle  calibration  procedure  in  section 
10.5,  is  defined  as  the  reference  scribe  line 
rotational  offset,  Rsu>  The  reference  scribe 
line  rotational  offeet  shall  be  recorded  and 
retained  as  part  of  the  probe's  calibration 
record. 

10.4.3  Scribe  line  for  automated  probes. 
A  scribe  line  may  not  be  necessary  for  an 
automated  probe  system  if  a  reference 
rotational  position  of  the  probe  is  built  into 
the  probe  system  design.  For  such  systems, 
a  "flat"  (or  comparable,  clearly  identifiable 
physical  characteristic)  should  be  provided 
on  the  probe  casing  or  flange  plate  to  ensure 
that  the  reference  position  of  the  probe 
assembly  remains  in  a  vertical  or  horizontal 
position.  The  rotational  ofi^t  of  the  flat  (or 
comparable,  clearly  identifiable  physical 
characteristic)  needed  to  orient  the  reference 
position  of  the  probe  assembly  shall  be 
recorded  and  maintained  as  part  of  the 
automated  probe  system's  specifications. 

10.5    Yaw  Angle  Calibration  Procedure. 
For  each  probe  used  to  measure  yaw  angles 
with  this  method,  a  calibration  procedure 
shall  be  performed  in  a  wind  tunnel  meeting 


the  specifications  in  section  10.1  to 
determine  the  rotational  position  of  the 
reference  scribe  line  relative  to  the  probe's 
yaw-null  position.  This  procedure  shall  be 
performed  on  the  main  probe  with  all  devices 
that  will  be  attached  to  the  main  probe  in  the 
field  [such  as  thennocouples  or  resistance 
temperature  detectors  (RTDs)]  that  may  affect 
the  flow  around  the  probe  head.  Probe  shaft 
extensions  that  do  not  affect  flow  around  the 
probe  head  need  not  be  attached  during 
calibration.  At  a  minimum,  this  procedure 
shall  include  the  following  steps. 

10.5.1  Align  and  lock  Sie  angle- 
measuring  device  on  the  reference  scribe 
line.  If  a  marking  procedure  (such  as  that 
described  in  section  18.1.1.1)  is  used,  align 
the  angle-measuring  device  on  a  mark  within 
±1"  of  the  rotational  position  of  the  reference 
scribe  line.  Lock  the  angle-measuring  device 
onto  the  probe  sheath  at  this  position. 

10.5.2  Zero  the  pressure-measuring 
device  used  for  yaw  nulling. 

10.5.3  Insert  the  probe  assembly  into  the 
wind  tuimel  through  the  entry  port, 
positioning  the  probe's  impact  port  at  the 
calibration  location.  Check  the 
responsiveness  of  the  pressure-measurement 
device  to  probe  rotation,  taking  corrective 
action  if  the  response  is  unacceptable. 

10.5.4  Ensure  that  the  probe  is  in  a 
horizontal  position,  using  a  carpenter's  level. 

10.5.5  Rotate  the  probe  either  clockwise 

or  coimterclockwise  until  a  yaw  null  (P2  =  P,)  " 
is  obtained. 

10.5.6  Use  the  reading  displayed  by  the 
angle-measuring  device  at  the  yaw-null 
position  to  determine  the  magnitude  of  the 
reference  scribe  line  rotational  offset,  Rslo,  as 
defined  in  section  3.15.  Annex  D  in  section 
18  of  this  method  provides  a  recommended 
procedure  for  determining  the  magnitude  of 
Rsu3  with  a  digital  inclinometer  and  a  second 
procedure  for  determining  the  magnitude  of 
RsuD  with  a  protractor  wheel  and  pointer 
device.  Table  2F-6  presents  an  example  data 
form  and  Table  2F-7  is  a  look-up  table  with 
the  recommended  procedure.  Procedures 
other  than  those  recommended  in  Annex  D 

in  section  18  may  be  used,  if  they  can 
determine  Rslo  to  within  ±1"  and  are 
explained  in  detail  in  the  field  test  report 
The  algebraic  sign  of  Rslo  will  either  be 
positive,  if  the  rotational  position  of  the 
reference  scribe  line  (as  viewed  from  the 
"tail"  end  of  the  probe)  is  clockwise,  or 
negative,  if  counterclockwise  with  respect  to 
the  probe's  yaw-null  position.  (This  is 
illustrated  in  Figure  2F-13.) 

10.5.7  The  steps  in  sections  10.5.3 
through  10.5.6  shall  be  performed  twice  at 
each  of  the  velocities  at  which  the  probe  will 
be  calibrated  (in  accordance  with  section 
10.6).  Record  the  values  of  Rslo- 

10.5.8  The  average  of  all  of  the  Rslo 
values  shall  be  docimiented  as  the  reference 
scribe  line  rotational  ofiiset  for  the  probe. 

10.5.9  Use  of  reference  scribe  line  offset. 
The  reference  scribe  line  rotational  offset 
shall  be  used  to  determine  the  yaw  angle  of 
flow  in  accordance  with  section  8.9.4. 

10.6    Pitch  Angle  and  Velocity  Pressure 
Calibrations.  Use  the  procedures  in  sections 
10.6.1  through  10.6.16  to  generate  an 
appropriate  set  (or  sets)  of  pitch  angle  and 
velocity  pressure  calibration  curves  for  each 
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probe.  The  calibration  procedure  shall  be 
performed  on  the  main  probe  and  all  devices 
that  will  be  attached  to  the  main  probe  in  the 
field  (e.g.,  thermocouple  or  RTDs)  that  may 
affect  the  flow  around  the  probe  head.  Probe 
shaft  extensions  that  do  not  affect  flow 
around  the  probe  head  need  not  be  attached 
during  calibration.  (Note:  If  a  sampling 
nozzle  is  part  of  the  assembly,  a  wind  tunnel 
demonstration  shall  be  performed  that  shows 
the  probe's  ability  to  measure  velocity  and 
yaw  null  is  not  impaired  when  the  nozzle  is 
drawing  a  sample.)  The  calibration  procedure 
involves  generating  two  calibration  curves,  F| 
versus  pitch  angle  and  Fj  versus  pitch  angle. 
To  generate  these  two  curves,  Fi  and  F2  shall 
be  derived  using  Equations  2F-1  and  2F-2, 
below.  Table  2F-6  provides  an  example  wind 
tunnel  calibration  data  sheet,  used  to  log  the 
measurements  needed  to  derive  these  two 
calibration  curves. 

10.6.1  Calibration  velocities.  The  tester 
may  calibrate  the  probe  at  two  nominal  wind 
tunnel  velocity  settings  of  18.3  m/sec  and 
27.4  m/sec  (60  ft/sec  and  90  fUsec)  and 
average  the  results  of  these  calibrations,  as 
described  in  section  10.6.16.1,  in  order  to 
generate  a  set  of  calibration  curves.  If  this 
option  is  selected,  this  siagle  set  of 
calibration  curves  may  be  used  for  all  field 
applications  over  the  entire  velocity  range 
allowed  by  the  method.  Alternatively,  the 
tester  may  customize  the  probe  calibration 
for  a  particular  field  test  application  (or  for 

a  series  of  applications),  based  on  the 
expected  average  velocity(ies)  at  the  test 
site(s).  If  this  option  is  selected,  generate 
each  set  of  calibration  curves  by  calibrating 
the  probe  at  two  nominal  wind  tunnel 
velocity  settings,  at  least  one  of  which  is 
greater  than  or  equal  to  the  expected  average 
velocity(ies)  for  the  field  application(s),  and 
average  the  results  as  described  in  section 
10.6.16.1.  Whichever  calibration  option  is 
selected,  the  probe  calibration  coefficients  (Fj 
values)  obtained  at  the  two  nominal 
calibration  velocities  shall,  for  the  same  pitch 
angle  setting,  meet  the  conditions  specified 
in  section  10.6.16. 

10.6.2  Pitch  angle  calibration  curve 

(F  - 1)  versus  pitch  angle).  The  pitch  angle 
calibration  involves  generating  a  calibration 
curve  of  calculated  F|  values  versus  tested 
pitch  angles,  where  Fi  is  the  ratio  of  the  pitch 
pressure  to  the  velocity  pressure,  i.e.. 


F.= 


(P4-P5) 
(P1-P2) 


Eq.  2F-1 


See  Figure  2F-14  for  an  example  Fi  versus 
pitch  angle  calibration  curve. 

10.6.3    Velocity  calibration  curve  (Fj 
versus  pitch  angle).  The  velocity  calibration 
involves  generating  a  calibration  curve  of  the 
3-D  probe's  Fj  coefficient  against  the  tested 
pitch  angles,  where 


F,»C 


•V(P.-P2 


) 


Eq.  2F-2 


and 

Cp  s  calibration  pitot  tube  coefficient,  and 
A  Pttd  =  velocity  pressure  from  the 
calibration  pitot  tube. 


See  Figure  2F-15  for  an  example  Fj  versus 
pitch  angle  calibration  curve. 

10.6.4  Connect  the  tested  probe  and 
calibration  pitot  probe  to  their  respective 
pressure-measuring  devices.  Zero  the 

Eressure-measuring  devices.  Inspect  and 
lak-check  all  pitot  lines;  repair  or  replace,  if 
necessary.  Turn  on  the  fan,  and  allow  the 
wind  tunnel  air  flow  to  stabilize  at  the  first 
of  the  two  selected  nominal  velocity  settings. 

10.6.5  Position  the  calibration  pitot  tube 
at  its  measurement  location  (determined  as 
outlined  in  section  6.11.4.3),  and  align  the 
tube  so  that  its  tip  is  pointed  directly  into  the 
flow.  Ensure  that  the  entry  port  siurounding 
the  tube  is  properly  sealed.  The  calibration 
pitot  tube  may  either  remain  in  the  wind 
tunnel  throughout  the  calibration,  or  be 
removed  from  the  wind  tunnel  while 
measurements  are  taken  with  the  probe  being 
calibrated. 

10.6.6  Set  up  the  pitch  protractor  plate  on 
the  tested  probe's  entry  port  to  establish  the 
pitch  angle  positions  of  the  probe  to  within 
±2". 

10.6. 7  Check  the  zero  setting  of  each 
pressure-measuring  device. 

10.6.8  Insert  the  tested  probe  into  the 
wind  tunnel  and  align  it  so  that  its  Pi 
pressure  port  is  pointed  directly  into  the  flow 
and  is  positioned  within  the  calibration 
location  (as  defined  in  section  3.20).  Secure 
the  probe  at  the  0°  pitch  angle  position. 
Ensure  that  the  entry  port  surrounding  the 
probe  is  properly  sealed. 

10.6.9  Read  the  differential  pressure  from 
the  calibration  pitot  tube  (A  Pud)>  and  record 
its  value.  Read  the  barometric  pressure  to 
within  ±2.5  mm  Hg  (±0.1  in.  Hg)  and  the 
temperature  in  the  wind  tunnel  to  within 
0.6*^  (1°F).  Record  these  values  on  a  data 
form  similar  to  Table  2F-8. 

10.6.10  After  the  tested  probe's 
differential  pressure  gauges  have  had 
sufficient  time  to  stabilize,  yaw  null  the 
probe,  then  obtain  differential  pressure 
readings  for  (P1-P2)  and  (P4-Ps).  Record  the 
yaw  angle  and  diffierential  pressure  readings. 
After  taking  these  readings,  ensure  that  the 
tested  probe  has  remained  at  the  yaw-null 
position. 

10.6.11  Either  take  paired  differential 
pressure  measurements  with  both  the 
calibration  pitot  tube  and  tested  probe 
(according  to  sections  10.6.9  and  10.6.10)  or 
take  readings  only  with  the  tested  probe 
(according  to  section  10.6.10)  in  5* 
increments  over  the  pitch-angle  range  for 
which  the  probe  is  to  be  calibrated.  The 
calibration  pitch-angle  range  shall  be 
symmetric  around  0°  and  shall  exceed  the 
largest  pitch  angle  expected  in  the  field  by 
5°.  At  a  minimum,  probes  shall  be  calibrated 
over  the  range  of  - 15'  to  +15°.  If  paired 
calibration  pitot  tube  and  tested  probe 
measurements  are  not  taken  at  each  pitch 
angle  setting,  the  differential  pressure  frtjm 
the  calibration  pitot  tube  shall  be  read,  at  a 
minimum,  before  taking  the  tested  probe's 
differential  pressure  reading  at  the  first  pitch 
angle  setting  and  after  taking  the  tested 
probe's  differential  pressure  readings  at  the 
last  pitch  angle  setting  in  each  replicate. 

10.6.12  Perform  a  second  replicate  of  the 
procedures  in  sections  10.6.5  through  10.6.11 
at  the  same  nominal  velocity  setting. 


10.6.13    For  each  replicate,  calculate  the 
F|  and  F2  values  at  each  pitch  angle.  At  each 
pitch  angle,  calculate  the  percent  difference 
between  the  tw#  F2  values  using  Equation 
2F-3. 


%Diff=zr-F= 


2— xlOO%     Eq.  2F-3 


If  the  percent  difference  is  less  than  or  equal 
to  2  percent,  calculate  an  average  F|  value 
and  an  average  F2  value  at  that  pitch  angle. 
If  the  percent  difference  is  greater  than  2 
percent  and  less  than  or  equal  to  5  percent, 
perform  a  third  repetition  at  that  angle  and 
calculate  an  average  Fi  value  and  an  average 
F2  value  using  all  three  repetitions.  If  the 
percent  difference  is  greater  than  5  percent, 
perform  fbtir  additional  repetitions  at  that 
angle  and  calculate  an  average  Fi  value  and 
an  average  F2  value  using  all  six  repetitions. 
When  additional  repetitions  are  required  at 
any  pitch  angle,  move  the  probe  by  at  least 
5"  and  then  return  to  the  specified  pitch 
angle  before  taking  the  next  measurement 
Record  the  average  values  oa  a  form  similar 
to  Table  2F-9. 

10.6.14  Repeat  the  calibration  procedures 
in  sections  10.6.5  through  10.6.13  at  the 
second  selected  nominal  wind  timnel 
velocity  setting. 

10.6.15  Velocity  drift  check.  The 
following  check  shall  be  performed,  except 
when  paired  calibration  pitot  tube  and  tested 
probe  pressure  measurements  are  taken  at 
each  pitch  angle  setting.  At  each  velocity 
setting,  calculate  the  percent  diffierence 
between  consecutive  differential  pressure 
measurements  made  with  the  calibration 
pitot  tube.  If  a  measurement  differs  from  the 
previous  measurement  by  more  than  2 
percent  or  0.25  nun  H2O  (0.01  in.  H2O), 
whichever  fs  less  restrictive,  the  calibration 
data  collected  between  these  calibration  pitot 
tube  measurements  may  not  be  used,  and  the 
measurements  shall  be  repeated. 

10.6.16  Compare  the  averaged  F2 
coefficients  obtained  from  the  calibrations  at 
the  two  selected  nominal  velocities,  as 
follows.  At  each  pitch  angle  setting,  use 
Equation  2F-3  to  calculate  the  difference 
between  the  corresponding  average  F2  values 
at  the  two  calibration  velocities.  At  each 
pitch  angle  in  the  - 15°  to  +15*  range,  the 
percent  difference  between  the  average  F2 
values  shall  not  exceed  3.0  percent.  For  pitch 
angles  outside  this  range  (i.e.,  less  than 

- 15*0  and  greater  than  +15'),  the  percent 
diffisrence  shall  not  exceed  5.0  percent. 

10.6. 16. 1    If  the  applicable  specification  in 
section  10.6.16  is  met  at  each  pitch  angle 
setting,  average  the  results  obtained  at  the 
two  nominal  calibration  velocities  to  produce 
a  calibration  record  of  F|  and  F2  at  each  pitch 
angle  tested.  Record  these  values  on  a  form 
similar  to  Table  2F-9.  From  these  values, 
generate  one  calibration  curve  representing 
Fi  versus  pitch  angle  and  a  second  ciuve 
representing  F2  versus  pitch  angle.  Computer 
spreadsheet  programs  may  be  used  to  graph 
the  calibration  data  and  to  develop 
polynomial  equations  that  can  be  used  to 
calculate  pitch  angles  and  axial  velocities. 
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10.6.16.2  If  the  applicable  specification  in 
section  10.6.16  is  exceeded  at  any  pitch  angle 
setting,  the  probe  shall  not  be  used  unless: 

(1)  the  calibration  is  repeated  at  that  pitch 
angle  and  acceptable  results  are  obtained  or 

(2)  values  of  Fi  and  F2  are  obtained  at  two 
nominal  velocities  for  which  the 
specifications  in  section  10.6.16  are  met 
across  the  entire  pitch  angle  range. 

10.7  Recalibration.  Recalibrate  the  probe 
using  the  procedures  in  section  10  either 
within  12  months  of  its  first  field  use  after 
its  most  recent  calibration  or  after  10  field 
tests  (as  defined  in  section  3.4),  whichever 
occurs  later.  In  addition,  whenever  there  is 
visible  damage  to  the  3-D  head,  the  probe 
shall  be  recalibrated  before  it  is  used  again. 

10.8  Calibration  of  pressure-measuring 
devices  used  in  field  tests.  Before  its  initial 
use  in  a  field  test,  calibrate  each  pressure- 
measuring  device  (except  those  used 
exclusively  for  yaw  nulling)  using  the  three- 
point  calibration  procedure  described  in 
section  10.3.3.  The  device  shall  be 
recalibrated  according  to  the  procedure  in 
section  10.3.3  no  later  than  90  days  after  its 
first  field  use  following  its  most  recent 
calibration.  At  the  discretion  of  the  tester, 
more  frequent  calibrations  (e.g.,  after  a  field 
test)  may  be  performed.  No  adjustments, 
other  than  adjustments  to  the  zero  setting, 
shall  be  made  to  the  device  between 
calibrations. 

10.8.1  Post-test  calibration  check.  A 
single-point  calibration  check  shall  be 
performed  on  each  pressure-measuring 
device  after  completion  of  each  field  test.  At 
the  discretion  of  the  tester,  more  frequent 
single-point  calibration  checks  (e.g.,  after  one 
or  more  field  test  runs)  may  be  performed.  It 
is  recommended  that  the  post-test  check  be 
performed  before  leaving  the  field  test  site. 
The  check  shall  be  performed  at  a  pressure 
between  50  and  90  percent  of  full  scale  by 
taking  a  common  pressure  reading  with  the 
tested  device  and  a  reference  pressure- 
measuring  device  (as  described  in  section 
6.4.4)  or  by  challenging  the  tested  device 
with  a  reference  pressure  source  (as 
described  in  section  6.4.4)  or  by  performing 
an  equivalent  check  using  a  reference  device 
approved  by  the  Administrator. 

10.8.2  Acceptance  criterion.  At  the 
selected  pressure  setting,  the  pressure 
readings  made  using  the  reference  device  and 
the  tested  device  shall  agree  to  within  3 
percent  of  full  scale  of  the  tested  device  or 
0.8  mm  H2O  (0.03  in.  H2O],  whichever  is  less 
restrictive.  If  this  specification  is  met,  the  test 
data  collected  during  the  field  test  are  valid. 
If  the  specification  is  not  met,  all  test  data 
collected  since  the  last  successful  calibration 
or  calibration  check  are  invalid  and  shall  be 
repeated  using  a  pressure-measuring  device   ° 
with  a  current,  valid  calibration.  Any  device 
that  fails  the  calibration  check  shall  not  be 
used  in  a  field  test  until  a  successful 
recalibration  is  performed  according  to  the 
procedures  in  section  10.3.3. 

10.9    Temperature  Gauges.  Same  as 
Method  2,  section  4.3.  The  alternative 
thermocouple  calibration  procedures 
outlined  in  Emission  Meastirement  Center 
(EMC)  Approved  Alternative  Method  (ALT- 
011)  "Alternative  Method  2  Thermocouple 
Calibration  Procedure"  may  be  performed. 


Temperature  gauges  shall  be  calibrated  no 
more  than  30  days  prior  to  the  start  of  a  field 
test  or  series  of  field  tests  and  recalibrated  no 
more  than  30  days  after  completion  of  a  field 
test  or  series  of  field  tests. 

10.10    Barometer.  Same  as  Method  2, 
section  4.4.  The  barometer  shall  be  calibrated 
no  more  than  30  days  prior  to  the  start  of  a 
field  test  or  series  of  field  tests. 

11.0    Analytical  PmceduTe 

Sample  collection  and  analysis  are 
concurrent  for  this  method  (see  section  8.0). 

12.0  Data  Analysis  and  Calculations 

These  calculations  use  the  measured  yaw 
angle,  derived  pitch  angle,  and  the 
difi^erential  pressure  and  temperature 
measurements  at  individual  traverse  points 
to  derive  the  axial  flue  gas  velocity  [vm))  at 
each  of  those  points.  The  axial  velocity 
values  at  all  traverse  points  that  comprise  a 
fiill  stack  or  duct  traverse  are  then  averaged 
to  obtain  the  average  axial  flue  gas  velocity 
(v.  (avg)).  Round  off  figures  only  in  the  final 
calculation  of  reported  values. 

12.1  Nomenclature 

A  =  Cross-sectional  area  of  stack  or  duct,  m  ^ 

(ftM. 
B^  =  Water  vapor  in  the  gas  stream  (bom 

Method  4  or  alternative),  proportion  by 

volume. 
Kp  =  Conversion  fector  (a  constant), 


34.97-!2- 
sec 


(g/g-moleXniinHg)'! 
CKXmmHiO)    J 

for  the  metric  system,  and 

OMb-moleXia  Hg)] 
TRXin.  HjO)     J 


1I/3 


85.49-5- 
sec 


1/2 


for  the  English  system. 

Md  =  Molecular  weight  of  stack  or  duct  gas, 

dry  basis  (see  section  8.13),  g/g-mole  (lb/ 

lb-mole). 
M,  =  Molecular  weight  of  stack  or  duct  gas, 

wet  basis,  g/g-mole  (Ib/lb-mole). 

M,  =Mj(l-B^)+18.0B^     Eq.  2F.4 

Pi»r  =  Barometric  pressure  at  measurement 

site,  mm  Hg  (in.  Hg).     . 
Pi  =  Stack  or  duct  static  pressure,  mm  H2O 

(in.  H2O). 
Pt  =  Absolute  stack  or  duct  pressure,  mm  Hg 

(in-Hg).      . 


P  ,p    +-!. 
*      *■    116 


Eq.  2F-5 


Psid  =  Standard  absolute  pressure,  760  mm  Hg 

(29.92  in.  Hg). 
13.6  3  Conversion  fitun  nmi  HjO  (in.  H2O)  to 

nun  Hg  (in.  Hg). 
Oft  -  Average  dry-basis  volumetric  stack  or 

duct  gas  flow  rate  corrected  to  standard 

conditions,  dscm/hr  (dscf/hr). 
Qfw  s  Average  wet-basis  volumetric  stack  or 

duct  gas  flow  rate  corrected  to  standard 

conditions,  wscm/hr  (wscf/hr). 


T,(,v»)  =  Average  absolute  stack  or  duct  gas 
temperature  across  all  traverse  points. 

t.(i,  =  Stack  or  duct  gas  temperature,  C  (F),  at 
traverse  point  i.  ' 

T„i)  =  Absolute  stack  or  duct  gas  temperature, 
K  (R),  at  traverse  point  i. 


for  the  metric  system,  and 


Eq.  2F-6 


\i)  »^+t^o       Eq.  2F.7 

for  the  English  system. 

Tnd  =  Standard  absolute  temperature,  293'K 

(528'R). 
Fi(,)  =  Pitch  angle  ratio,  applicable  at  traverse 

point  i,  dimensionless. 
F2(i)  =  3-D  probe  velocity  calibration 

coefficient,  applicable  at  traverse  point  i, 

dimensionless. 
(P«-P5)i  3  Pitch  differential  pressure  of  stack 

or  duct  gas  flow,  mm  H2O  (in.  H2O),  at 

traverse  point  i. 
(Pi-P2)i  =  Velocity  head  (differential  pressure) 

of  stack  or  duct  gas  flow,  mm  H2O  (in. 

H2O),  at  traverse  point  i. 
v^i)  3  Reported  stack  or  duct  gas  axial 

velocity,  m/sec  (ft/sec),  at  traveree  point 

i. 
v»(.vf )  =  Average  stack  or  duct  gas  axial 

velocity,  m/sec  (ft/sec),  across  all 

traverse  points. 
3,600  =  Conversion  factor,  sec/hr. 
18.0  =  Molecular  weight  of  water,  g/g-mole 

(Ib/lb-mole). 
8y(i)  s  Yaw  angle,  degrees,  at  traverse  point 

i. 
6p(i)  s  Pitch  angle,  degrees,  at  traverse  point 

i. 
n  3  Number  of  traverse  points. 

12.2    Traverse  Point  Velocity  Calculations. 
Perform  the  following  calculations  from  the 
measurements  obtained  at  each  traverse 
point 

12.2.1  Selection  of  calibration  curves. 
Select  calibration  curves  as  described  in 
section  10.6.1. 

12.2.2  Traverse  point  pitch  angle  ratio. 
Use  Equation  2F-1,  as  described  in  section 
10.6.2,  to  calculate  the  pitch  angle  ratio,  Fkd, 
at  each  traverse  point 

12.2.3  Pitch  angle.  Use  the  pitch  angle 
ratio,  Fi(i),  to  derive  the  pitch  angle,  Qpiiy,  at 
traverse  p>oint  i  from  the  Fi  versus  pitch  angle 
calibration  curve  generated  under  section 
10.6.16.1. 

12.2.4  Velocity  calibration  coefficient 
Use  the  pitch  angle,  6p(i),  to  obtain  the  probe 
velocity  calibration  coefficient,  F2(i).  at 
traverse  point  i  from  the  "velocity  pressure 
calibration  curve,"  i.e.,  the  F2  versus  pitch 
angle  calibration  curve  generated  under 
section  10.6.16.1. 

12.2.5  Axial  velocity.  Use  the  following 
equation  to  calculate  the  axial  velocity,  v^), 
from  the  differential  pressure  (P|-P2)i  and 
yaw  angle,  9y(i).  measured  at  traverse  point  i 
and  the  previously  calculated  values  for  the 
velocity  calibration  coefficient,  F2(.),  absolute 
stack  or  duct  standard  temperature,  Tki), 
absolute  stack  or  duct  pressure,  Pt,  molecular 
weight,  M„  and  pitch  angle,  "6fa> 
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<*>  °  ^P^«i)  j^^^^jj^(cose,,,Xcosep<o)       Eq.  21^8 


12.2.6    Handling  multiple  measurements 
at  a  traverse  point.  For  pressure  or 
temperature  devices  that  take  multiple 
measurements  at  a  traverse  point,  the 
multiple  measurements  (or  where  applicable, 
their  square  roots)  may  Rrst  be  averaged  and 
the  resulting  average  values  used  in  the 
equations  above.  Alternatively,  the 
individual  measurements  may  be  used  in  the 
equations  above  and  the  resulting  multiple 
calculated  values  may  then  be  averaged  to 
obtain  a  single  traverse  point  value.  With 
either  approach,  all  of  the  individual 
measurements  recorded  at  a  traverse  point 
must  be  used  in  calculating  the  applicable 
traverse  point  value. 

12.3    Average  Axial  Velocity  in  Stack  or 
Duct.  Use  the  reported  traverse  point  axial 
velocity  in  the  following  equation. 


■    - 

Z^(i) 


'Kin) 


isl 


n 


£q.  2F-9 


12.4    Acceptability  of  Results.  The  test 
results  are  acceptable  and  the  calculated 
value  of  v«(,vg)  may  be  reported  as  the  average 
axial  velocity  for  the  test  run  if  the 
conditions  in  either  section  12.4.1  or  12.4.2 
are  met. 

12.4.1  The  calibration  curves  were 
generated  at  nominal  velocities  of  18.3  m/sec 
and  27.4  m/sec  (60  ft/sec  and  90  ft/sec). 

12.4.2  The  calibration  curves  were 
generated  at  nominal  velocities  other  than 
18.3  m/sec  and  27.4  m/sec  (60  ft/sec  and  90 
it/sec),  and  the  value  of  Va(avg)  obtained  using 
Equation  2F-9  is  less  than  or  equal  to  at  least 


one  of  the  nominal  velocities  used  to  derive 
the  Fi  and  F2  calibration  curves. 

12.4.3    If  the  conditions  in  neither  section 
12.4.1  nor  section  12.4.2  are  met,  the  test 
results  obtained  in  Equation  2F-9  are  not 
acceptable,  and  the  steps  in  sections  12.2  and 
12.3  must  be  repeated  using  a  set  of  Fi  and 
F2  calibration  ciirves  that  satisfies  the 
conditions  specified  in  section  12.4.1  or 
12.4.2. 

12.5    Average  Gas  Wet  Volumetric  Flow 
Rate  in  Stack  or  Duct.  Use  the  following 
equation  to  compute  the  average  volumetric 
flow  rate  on  a  wet  basis. 


Q^=3.600{v.(.^))(A) 


MM 


^^«<tv«) 


Eq.  2F10 


12.6    Average  Gas  Dry  Volumetric  Flow 
Rate  in  Stack  or  Duct.  Use  the  following 


equation  to  compute  the  average  volumetric 
flow  rate  on  a  dry  basis. 


Q«,=3,600{l-B^X%.n))<A) 


Eq.  2F-11 


J  3.0  Method  Performance.  (Reserved] 

14.0  Pollution  Prevention.  [BeservedJ 

15.0  Waste  Management.  [Reserved] 

16.0  Reporting 

16.1    Field  Test  Reports.  Field  test  reports 
shall  be  submitted  to  the  Agency  according 
to  applicable  regulatory  requirements.  Field 
test  reports  should,  at  a  minimum,  include 
the  following  elements. 

16.1.1    Description  of  the  source.  This 
should  include  the  name  and  location  of  the 
test  site,  descriptions  of  the  process  tested,  a 
description  of  the  combustion  source,  an 
accurate  diagram  of  stack  or  duct  cross- 
sectional  area  at  the  test  site  showing  the 
dimensions  of  the  stack  or  duct,  the  location 
of  the  test  ports,  and  traverse  point  locations 
and  identification  numbers  or  codes.  It 
should  also  include  a  description  and 
diagram  of  the  stack  or  duct  layout,  showing 
the  distance  of  the  test  location  from  the 
nearest  upstream  and  downstream 
disturbances  and  ail  structural  elements 
(including  breachings,  baffles,  fens, 
straighteners,  etc.]  affecting  the  flow  pattern. 
If  the  source  and  test  location  descriptions 
have  been  previously  submitted  to  the 
Agency  in  a  document  (e.g.,  a  monitoring 
plan  or  test  plan),  referencing  the  document 
in  lieu  of  including  this  information  in  the 
field  test  report  is  acceptable. 


16.1.2  Field  test  procedures.  These 
should  include  a  description  of  test 
equipment  and  test  procedures.  Testing 
conventions,  such  as  traverse  point 
numbering  and  measurement  sequence  (e.g., 
sampling  from  center  to  wall,  or  wall  to 
center),  should  be  clearly  stated.  Test  port 
identification  and  directional  reference  for 
each  test  port  should  be  included  on  the 
appropriate  field  test  data  sheets. 

16.1.3  Field  test  data. 

16.1.3.1  Summary  of  results.  This 
summary  should  include  the  dates  and  times 
of  testing  and  the  average  axial  gas  velocity 
and  the  average  flue  gas  volumetric  flow 
results  for  each  run  and  tested  condition. 

16.1.3.2  Test  data.  The  following  values 
for  each  traverse  point  should  be  recorded 
and  reported: 

(a)  P1-F2  and  P4-P3  differential  pressures 

(b)  Stack  or  duct  gas  temperature  at  traverse 
point  i  (t,(i)) 

(c)  Absolute  stack  or  duct  gas  temperature  at 
traverse  point  i  (Tm)) 

(d)  Yaw  angle  at  each  traverse  point  i  (8y(i)} 

(e)  Pitch  angle  at  each  traverse  point  i  (6p(i)) 

(f)  Stack  or  duct  gas  axial  velocity  at  traverse 
point  i  (v,(i)) 

16.1.3.3  The  following  values  should  be 
reported  once  per  run: 

(a)  Water  vapor  in  the  gas  stream  [bom 
Method  4  or  alternative),  proportion  by 
volume  (Bw,),  measured  at  tlie  frequency 
specified  in  the  applicable  regulation 


(b)  Molecular  weight  of  stack  or  duct  gas,  dry 
basis  (Md) 

(c)  Molecular  weight  of  stack  or  duct  gas,  wet 
basis  (M,) 

(d)  Stack  or  duct  static  pressure  (P,) 

(e)  Absolute  stack  or  duct  pressure  (P,) 

(f)  Carbon  dioxide  concentration  in  the  flue 
gas,  dry  basis  (%d  CO2) 

(g)  Oxygen  concentration  in  the  flue  gas,  dry 
basis  (%d  O2) 

(h)  Average  axial  stack  or  duct  gas  velocity 
(va(avf))  across  all  traverse  points 

(i)  Gas  volimietric  flow  rate  corrected  to 
standard  conditions,  dry  or  wet  basis  as 
required  by  the  applicable  regulation  (Q,d 
orQtw) 

16.1.3.4    The  following  should  be  reported 

once  per  complete  set  of  test  runs: 

(a)  Cross-sectional  area  of  stack  or  duct  at  the 
test  location  (A) 

(b)  Measurement  system  response  time  (sec) 

(c)  Barometric  pressure  at  measurement  site 
(Pim) 

16.1.4    Calibration  data.  The  field  test  report 
should  include  calibration  data  for  all  probes 
and  test  equipment  used  in  the  field  test.  At 
a  minimum,  the  probe  calibration  data 
reported  to  the  Agency  should  include  the 
following: 

(a)  Date  of  calibration 

(b)  Probe  type 

(c)  Probe  identification  number(s)  or  code(s) 

(d)  Probe  inspection  sheets 
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(e)  Pressure  measuiements  and  intermediate 
calculations  of  F,  and  Fj  at  each  pitch 
angle  used  to  obtain  calibration  curves  in 
accordance  with  section  10.6  of  this 
method 

(f)  Calibration  curves  (in  graphic  or  equation 
format)  obtained  in  acconunce  with 
sections  10.6.11  of  this  method 

(g)  Description  and  diagram  of  wind  ttmnel 
used  for  the  calibration,  including 
dimensions  of  cross-sectional  area  and 
position  and  size  of  the  test  section 

(h)  Documentation  of  wind  tunnel 
qualification  tests  performed  in  accordance 
with  section  10.1  of  this  method 

16.1.5    Quality  Assurance.  Specific 
quality  assurance  and  quality  control 
procedures  used  during  the  test  should  be 
described. 
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18.0   Annexes 

Annex  A.  C,  and  D  describe  reconunended 
procedures  for  meeting  certain  provisions  in 
sections  8.3, 10.4,  and  10.5  of  this  method. 


Annex  B  describes  procedures  to  be  followed 
when  using  the  protractor  wheel  and  pointer 
assembly  to  measure  yaw  angles,  as  provided 
under  section  8.9.1. 

18.1  Annex  A-^otational  Position  Check. 
The  foUowring  are  recommended  procedures 
that  may  be  used  to  satisfy  the  rotational 
position  check  requirements  of  section  8.3  of 
this  method  and  to  determine  the  angle- 
measuring  device  rotational  ofEset  (RADO). 

18.1.1  Rotational  position  check  with 
probe  outside  stack.  Where  physical 
constraints  at  the  sampling  location  allow 
foil  assembly  of  the  probe  outside  the  stack 
and  insertion  into  the  test  port,  the  following 
procedures  should  be  performed  before  the 
start  of  testing.  Two  angle-measuring  devices 
that  meet  the  specifications  in  section  6.2.1 
or  6.2.3  are  required  for  the  rotational 
position  checks  An  angle  measuring  device 
whose  position  can  be  independently 
adjusted  (e.g.,  by  means  of  a  set  screw)  after 
being  locked  into  position  on  the  probe 
sheath  shall  not  be  used  for  this  check  unless 
the  independent  adjustment  is  set  so  that  the 
device  performs  exactly  like  a  device  without 
the  capability  for  independent  adjustment 
That  is,  when  aligned  on  the  probe  such  a 
device  must  give  the  same  reading  as  a 
device  that  does  not  have  the  capability  of 
being  independently  adjusted.  With  the  fully 
assembled  probe  (including  probe  shaft 
extensions,  if  any)  secured  in  a  horizontal 
position.  afRx  one  yaw  angle-measuring 
device  to  the  probe  sheath  and  lock  it  into 
position  on  the  reference  scribe  line  specified 
in  section  6.1.6.1.  Position  the  second  angle- 
measuring  device  using  the  procedure  in 
section  18.1.1.1  or  18.1.1.2. 

18.1.1.1  Marking  prtx»dure.  The 
procedures  in  this  section  should  be 
performed  at  each  location  on  the  folly 
assembled  probe  where  the  yaw  angle- ' 
measuring  device  will  be  mounted  during  the 
velocity  traverse.  Place  the  second  yaw  angle- 
measuring  device  on  the  main  probe  sheath 
(or  extension)  at  the  position  where  a  yaw 
angle  will  be  measured  during  the  velocity 
traverse.  Adjust  the  position  of  the  second 
angle-measuring  device  until  it  indicates  the 
same  angle  (±1°)  as  the  reference  device,  and 
affix  the  second  device  to  the  probe  sheath 
(or  extension).  Record  the  angles  indicated  by 
the  two  angle-measuring  devices  on  a  form 
similar  to  Table  2F-2.  In  this  position,  the 
second  angle-measuring  device  is  considered 
to  be  properly  positionmi  for  yaw  angle 
measurement  Make  a  mark,  no  wider  than 
1.6  mm  (1/16  in.),  on  the  probe  sheath  (or 
extension),  such  that  the  yaw  angle- 
measuring  device  can  be  re-affixed  at  this 
same  properly  aligned  position  during  the 
velocity  traverse. 

18.1.1.2  Procedure  for  probe  extensions 
with  scribe  lines.  If,  during  a  velocity 
traverse  the  angle-measuring  device  will  be 
affixed  to  a  probe  extension  having  a  scribe 
line  as  specified  in  section  6.1.6.2,  the 
following  procedure  may  be  used  to  align  the 
extension's  scribe  line  with  the  reference 
scribe  line  instead  of  marking  the  extension 
as  described  in  section  18.1.1.1.  Attach  the 
probe  extension  to  the  main  probe.  Align  and 
lock  the  second  angle-measuring  device  on 
the  probe  extension's  scribe  line.  Then,  rotate 
the  extension  until  both  measuring  devices 
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indicate  the  same  angle  (±1").  Lock  the 
extension  at  this  rotational  position.  Record 
the  angles  indicated  by  the  two  angle- 
measuring  devices  on  a  form  similar  to  Table 
2F-2.  An  angle-measuring  device  may  be 
aligned  at  any  position  on  this  scribe  line 
during  the  velocity  traverse,  if  the  scribe  line 
meets  the  alignment  specification  in  section 
6.1.6.3. 

18.1.1.3    Post-test  rotational  position 
check.  If  the  fully  assembled  probe  includes 
one  or  more  extensions,  the  following  check 
should  be  performed  immediately  after  the 
completion  of  a  velocity  traverse.  At  the 
discretion  of  the  tester,  additional  checks 
may  be  conducted  after  completion  of  testing 
at  any  sample  port.  Without  altering  the 
aligimient  of  any  of  the  components  of  the 
probe  assembly  used  in  the  velocity  traverse, 
secure  the  fully  assembled  probe  in  a 
horizontal  position.  Affix  an  angle-measuring 
device  at  the  reference  scribe  line  specified 
in  section  6.1.6.1.  Use  the  other  angle- 
measuring  device  to  check  the  angle  at  each 
location  where  the  device  was  checked  prior 
to  testing.  Record  the  readings  from  the  two 
angle-measuring  devices. 

18.1.2    Rotational  position  check  with 
probe  in  stack.  This  section  applies  only  to 
probes  that,  due  to  physical  constraints, 
cannot  be  inserted  into  the  test  port  as  fully 
assembled  with  all  necessary  extensions 
needed  to  reach  the  inner-most  traverse 
point(s). 

18.1.2.1  Perform  the  out-of-stack 
procedure  in  section  18.1.1  on  the  main 
probe  and  any  attached  extensions  that  will 
be  initially  inserted  into  the  test  port. 

18.1.2.2  Use  the  following  procedures  to 
perform  additional  rotational  position 
check(s)  with  the  probe  in  the  stack,  each 
time  a  probe  extension  is  added.  Two  angle- 
measuring  devices  are  required.  The  first  of 
these  is  the  device  that  was  used  to  measure 
yaw  angles  at  the  preceding  traverse  point, 
left  in  its  properly  aligned  measurement 
position.  The  second  angle-measuring  device 
is  positioned  on  the  added  probe  extension. 
Use  the  applicable  procedures  in  section 
18.1.1.1  or  18.1.1.2  to  align,  adjust,  lock,  and 
mark  (if  necessary)  the  position  of  the  second 
angle-measuring  device  to  within  ±1°  of  the 
first  device.  Record  the  readings  of  the  two 
devices  on  a  form  similar  to  Table  2F-2. 

18.1.2.3  The  procedure  in  section  18.1.2.2 
should  be  performed  at  the  first  port  where 
measurements  are  taken.  The  procedure 
should  be  repeated  each  time  a  probe 
extension  is  re-attached  at  a  subsequent  port, 
unless  the  probe  extensions  are  designed  to 
be  locked  into  a  mechanically  fixed 
rotational  position  (e.g.,  through  use  of 
interlocking  grooves),  which  can  be 
reproduced  from  port  to  port  as  specified  in 
section  8.3.5.2. 

18.2    Annex  B — ^Angle  Measurement 
Protocol  for  Protractor  Wheel  and  Pointer 
Device.  The  following  procedure  shall  be 
used  when  a  protractor  wheel  and  pointer 
assembly,  such  as  the  one  described  in 
section  6.2.2  and  illustrated  in  Figure  2F-7 
is  used  to  measure  the  yaw  angle  of  flow. 
With  each  move  to  a  new  traverse  point, 
unlock,  re-align,  and  re- lock  the  probe,  angle- 
pointer  collar,  and  protractor  wheel  to  eadh 
other.  At  each  such  move,  particular 


attention  is  required  to  ensure  that  the  scribe 
line  on  the  angle  pointer  collar  is  either 
aligned  with  the  reference  scribe  line  on  the 
main  probe  sheath  or  is  at  the  rotational 
offset  position  established  under  section 
8.3.1.  The  procedure  consists  of  the  following 
steps: 

18.2.1  Affix  a  protractor  wheel  to  the 
entry  port  for  the  test  probe  in  the  stack  or 
duct. 

18.2.2  Orient  the  protractor  wheel  so  that 
the  0'  mark  corresponds  to  the  longitudinal 
axis  of  the  stack  or  duct.  For  stacks,  vertical 
ducts,  or  ports  on  the  side  of  horizontal 
ducts,  use  a  digital  inclioometer  meeting  the 
specifications  in  section  6.2.1  to  locate  the  0° 
orientation.  For  ports  on  the  top  or  bottom  of 
horizontal  ducts,  identify  the  longitudinal 
axis  at  each  test  port  and  permanently  mark 
the  duct  to  indicate  the  0°  orientation.  Once 
the  protractor  wheel  is  properly  aligned,  lock 
it  into  position  on  the  test  port. 

18.2.3  Move  the  pointer  assembly  along 
the  probe  sheath  to  the  {>osition  needed  to 
take  measurements  at  the  first  traverse  point. 
Align  the  scribe  line  on  the  pointer  collar 
with  the  reference  scribe  line  or  at  the 
rotational  offset  position  established  under 
section  8.3.1.  Maintaining  this  rotational 
alignment,  lock  the  pointer  device  onto  the 
probe  sheath.  Insert  the  probe  into  the  entry 
port  to  the  depth  needed  to  take 
measurements  at  the  first  traverse  point 

18.2.4  Perform  the  yaw  angle 
determination  as  specified  in  sections  8.9.3 
and  8.9.4  and  record  the  angle  as  shown  by 
the  pointer  on  the  protractor  wheel.  Then, 
take  velocity  pressure  and  temperature . 
measurements  in  accordance  with  the 
procedure  in  section  8.9.5.  Perform  the 
alignment  check  described  in  section  8.9.6. 

18.2.5  After  taking  velocity  pressure 
measurements  at  that  traverse  point,  unlock 
the  probe  from  the  collar  and  slide  the  probe 
through  the  collar  to  the  depth  needed  to 
reach  the  next  traverse  point. 

18.2.6  Align  the  scribe  line  on  the  pointer 
collar  with  the  reference  scribe  line  on  the 
main  probe  or  at  the  rotational  ofbet  position 
established  under  section  8.3.1.  Lock  the 
collar  onto  the  probe. 

18.2.7  Repeat  the  steps  in  sections  18.2.4 
through  18.2.6  at  the  remaining  traverse 
points  accessed  from  the  current  stack  or 
duct  entry  port. 

18.2.8  After  completing  the  measurement 
at  the  last  traverse  point  accessed  from  a  port, 
verify  that  the  orientation  of  the  protractor 
wheel  on  the  test  port  has  not  changed  over 
the  course  of  the  traverse  at  that  port.  For 
stacks,  vertical  ducts,  or  ports  on  the  side  of 
horizontal  ducts,  use  a  digital  inclinometer 
meeting  the  specifications  in  section  6.2.1  to 
check  the  rotational  position  of  the  0°  mark 
on  the  protractor  wheel.  For  ports  on  the  top 
or  bottom  of  horizontal  ducts,  observe  the 
alignment  of  the  angle  wheel  0°  mark  relative 
to  the  permanent  0°  mark  on  the  duct  at  that 
test  port.  If  these  observed  comparisons 
exceed  ±2°  of  0°,  all  angle  and  pressure 
measurements  taken  at  that  port  since  the 
protractor  wheel  was  last  locked  into 
position  on  the  port  shall  be  repeated. 

18.2.9  Move  to  the  next  stack  or  duct 
entry  port  and  repeat  the  steps  in  sections 
18.2.1  through  1«.2.8. 


18.3  Annex  C— Guideline  for  Reference 
Scribe  Line  Placement.  Use  of  the  following 
guideline  is  recommended  to  satisfy  the 
requirements  of  section  10.4  of  this  method. 
The  rotational  position  of  the  reference  scribe 
line  should  be  either  90°  or  180"  from  the 
probe's  impact  pressure  port. 

18.4  Annex  D — Determination  of 
Reference  Scribe  Line  Rotational  Offset.  The 
following  procedures  are  reconmiended  for 
determining  the  magnitude  and  sign  of  a 
probe's  reference  scribe  line  rotational  offset, 
RsLO  Separate  procedures  are  provided  for 
two  types  of  angle-measuring  devices:  digital 
inclinometers  and  protractor  wheel  and 
pointer  assemblies. 

18.4.1  Perform  the  foUowring  procedures 
on  the  main  probe  with  all  devices  that  will 
be  attached  to  the  main  probe  in  the  field 
[such  as  thermocouples  or  resistance 
temperature  detectors  (RTDs)]  that  may  affect 
the  flow  around  the  probe  head.  Probe  shaft 
extensions  that  do  not  affect  flow  around  the 
probe  head  need  not  be  attached  during 
calibration. 

18.4.2  The  procedures  below  assimie  that 
the  wind  tunnel  duct  used  for  prbbe 
calibration  is  horizontal  and  that  the  flow  in 
the  calibration  wind  tunnel  is  axial  as 
determined  by  the  axial  flow  verification 
check  described  in  section  10.1.2.  Angle- 
measuring  devices  are  asstmied  to  display 
angles  in  alternating  0°  to  90°  and  90°  to  0" 
intervals.  If  angle-measuring  devices  with 
other  readout  conventions  are  used  or  if  other 
calibration  wind  tunnel  duct  configurations 
are  used,  make  the  appropriate  calculational 
corrections. 

18.4.2.1  Position  the  angle-measuring 
device  in  accordance  with  one  of  the 
following  procedures. 

18.4.2.1.1  If  using  a  digital  inclinometer, 
affix  the  calibrated  digital  inclinometer  to  the 
probe.  If  the  digital  inclinometer  can  be 
independently  adjusted  after  being  locked 
into  position  on  the  probe  sheath  (e.g.,  by 
means  of  a  set  screw),  the  independent 
adjustment  must  be  set  so  that  the  device 
performs  exactly  like  a  device  without  the 
capability  for  independent  adjustment  That 
is,  when  aligned  on  the  probe  the  device 
must  give  the  same  readings  as  a  device  that 
does  not  have  the  capability  of  being 
independently  adjusted.  Either  align  it 
directly  on  the  reference  scribe  line  or  on  a 
mark  aligned  with  the  scribe  line  determined 
according  to  the  procedures  in  section 
18.1.1.1.  Maintaining  this  rotational 
alignment,  lock  the  digital  inclinometer  onto 
the  probe  sheath. 

18.4.2.1.2  If  using  a  protractor  wheel  and 
pointer  device,  orient  the  protractor  wheel  on 
the  test  port  so  that  the  0°  mark  is  aligned 
with  the  longitudinal  axis  of  the  wind  tunnel 
duct.  Maintaining  this  alignment,  lock  the 
wheel  into  place  on  the  wind  tunnel  test 
port.  Align  the  scribe  line  on  the  pointer 
collar  with  the  reference  scribe  line  or  with 

a  mark  aligned  with  the  reference  scribe  line, 
as  determined  under  section  18.1.1.1. 
Maintaining  this  rotational  alignment,  lock 
the  pointer  device  onto  the  probe  sheath. 

18.4.2.2  Zero  the  pressure-measuring 
device  used  fcv  yaw  nulling. 

18.4.2.3  Insert  the  probe  assembly  into 
the  wind  tunnel  through  the  entry  port. 
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positioning  the  probe's  impact  port  at  the 
calibration  location.  Check  the 
responsiveness  of  the  pressure-measuring 
device  to  probe  rotation,  taking  corrective 
action  if  the  response  is  unacceptable. 

18.4.2.4  Ensure  that  the  probe  is  in  a ' 
horizontal  position  using  a  carpenter's  level. 

18.4.2.5  Rotate  the  probe  either  clockwise 
or  counterclockwise  until  a  yaw  null  (Pj^Pi) 
is  obtained. 

18.4.2.6  Read  and  record  the  value  of 
Tnuii,  the  angle  indicated  by  the  angle- 
measuring  device  at  the  yaw-null  position. 


Record  the  angle  reading  on  a  form  similar 
to  Table  2F-6.  E)o  not  associate  an  algebraic 
sign  with  this  reading. 

18.4.2.7    Determine  the  magnitude  and 
algebraic  sign  of  the  reference  scribe  line 
rotational  offeet,  Rslo-  The  magnitude  of  Rslo 
will  be  equal  to  either  T„uii  or  (90*  -  Tnuii). 
depending  on  the  angle-measuring  device 
used.  (See  Table  2F-7  for  a  summary.)  The 
algebraic  sign  of  Rslo  will  either  be  positive, 
if  the  rotational  position  of  the  reference 
scribe  line  is  clockwise,  or  negative,  if 
counterclockwise  with  respect  to  the  probe's 


yaw-null  position.  Figure  2F-13  illustrates 
how  the  magnitude  and  sign  of  Rslo  are 
determined. 

18.4.2.8  Perform  the  steps  in  sections 
18.4.2.3  through  18.4.2.7  twice  at  each  of  the 
two  calibration  velocities  selected  for  the 
probe  under  section  10.6.  Record  the  values 
of  Rslo  in  a  form  similar  to  Table  2F-6. 

18.4.2.9  The  average  of  all  Rslo  values  is 
the  reference  scribe  line  rotational  ofbet  for 
the  probe. 
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Figure  2F-1.  Illustration  of  yaw  and  pitch  planes  in  stack  or  duct 
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Stack  or  duct  axis 


End  View  of  Probe 


Direction  of  Flow 


Figure  2F-2. 


Illustration  of  probe  rotation  representing  positive  and 
negative  yaw  angles. 
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1.5"O.D.   <- 


js: 


ensing  Holes  (O.I  10  "  Dia.) 


'  ' 


Type"K- 
.Grounded 
ThennocoMple 
(1/8  "  Dia.) 


0.75  "  X  0.065  "  Tube 


i 


F^ure  2F-4.  IM«stnitie«  of  frost  aid  side  view  of  spherical  probe. 


Figure  2F-5.  Example  bushing  sleeve. 
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Figure  2F-6.  Rotational  position  collar  block. 
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Figure  2F-7.   Yaw  angle  protractor  wheel  and 
pointer. 
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Air  Flow 
Direction 


■  Entry  Port 


Positive  Yaw 
Angle  Rotation' 


C-P 


^  Pitch  Board 


C     ■)  Negative  Yaw 
Angle  Rotation 


Figure  2F-8.  Pitch  angle  protractor  plate. 


Horizontal 


Sag  angle  (a)  calculated 

based  on  distances 

measured 


Figure  2F-9.  Ekments  in  liorizontal  straightness  test  using  trigonometry. 
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Direction  /     , 
of  Flow 


Stack  or  duct  axis 


End  View 
of  3-D  Probe 


Figure  2F-1 0.  Sign  conventioii  for  the  measured  angle  (6) 
wiien  the  probe  impact  port  is  pointed 
directly  into  the  flow.  The  angle  6  is 
positive  when  the  probe's  impact  pressure 
port  is  oriented  in  a  clockwise  rotational 
position  relative  to  the  stack  or  duct  axis, 
as  shown  above  and  negative  for  a 
counterclockwise  orientation. 
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Figure  2F-] 2.    Triangular  block  used  for  digital 
iDcliDometer  calibration. 


Flow 


— ^ 90« 


(-30«)    / 


60" 


Reference  scribe 
line  position  "^ 


\ 

Inclinometer 
(reads  e^) 


3-D  probe 


Yaw-null 
position  axis 


.90*     ♦ 


1 


Figure  2F-13. 


Determination  of  reference  scribe  line  rotational  offset  (Rsuo)  >n  * 
horizontal  wind  tunnel  with  axial  flow  for  a  3-D  probe.  The  probe 
impact  pressure  port  is  aligned  with  the  yaw-null  position  and  is 
pointed  into  the  flow.  The  inclinometer  reads  6^1).  The  magnitude 
of  RsLo=90°-6^  and  the  sign  is  a  negative  (counterclockwise  from 
yaw-null  position  axis). 
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Figure  2F-14.     Example  F,  calibration  curve  for  the  DAT  probe. 
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Figure  2F-15.      Example  F2  calibration  curve  for  the  DAT  probe. 
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Table  2F-1.  3-D  Probe  Inspection  Sheet 


Date  of  most  recent  caUbration: 


Probe  Type  and  ID# 

Fill  in  the  tables  below.  For  any  item  assigned  a  value  of  "1",  show  its  location  in  the  accompanying 
probe  diagrams. 

Inspection  of  Probe  Ports 


Port 
ID 

Current  Inspection 
(1  present,  0=absent) 

Compared  to  Previous 

Calibration 

(l=clianged,  O^unchanged) 

Brief  Description  of  Any 
Item  with  a  Value  of  «*r 
in  Preceding  Columns 

Dents 

Scratches 

Asymmetries 

Dents 

Scratches 

Asymmetries 

PI 

P2 

P3 

P4 

P5 

Insp 

ection  of  Probe  Surfaces 

Surface 
ID 

Current  Inspection 
(l=present,  (Nabsenl) 

Compared  to  Previous  Calibration 
(l=changed,  (Nunchanged) 

Brief  Description  of  Any 
Item  with  a  Value  of  **!'* 
in  Preceding  Colunuis 

Scratches 

Indeoutioas 

Scratches 

Indentations 

SI 

S2 

S3 

S4 

S5 

Surface  IDs  S 1  throu^  S5  refer  to  the  surfaces  adjacent  to  pressure  ports  witii  the  corresponding  numbers,  e.g.,  S3  refers  to  the 
surface  adjacent  to  pressure  port  P3. 


QA/QC  Check 

Completeness Legibility . 


Accuracy Specifications Reasonableness 


Certification 

1  certify  that  the  Probe  ID 


applicable  design  features  required  und^  Method  2F. 


.  meets  or  exceeds  all  q)ecifications,  criteria,  and/or 


Certified  by: 


Date: 
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Table  2F-1.  3-D  Probe  laspectiM  Sbeet  (cMtuHed) 


P2  PI 


ThuHiucQupte 


Section  X-X 


Seckon  X-X 
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Table  2F-2.  Rotational  Position  Check 


Source: 


Test  Location: 
Probe  Type:_ 
Probe  ID: 


Date: 


Tester(s):. 


Affiliation: 


Fully-Assembled  Probe  Length  (in.):_ 


Position 

Aagle  CopipmisoBS 

Distance  052"^ 
measurement  device 
fix>m  probe  head- 
impact  port  in  mm 
(in.) 

1- Device 

Angle  measured  by 

device  aligned  on  the 

reference  scribe  Une, 

including  algebraic 

sign 

(degrees) 

2-' Device 

Angle  measured  by 
device  mounted  at 
each  position  to  be 
used  during  testing, 
including  algebraic 
sign  (degrees) 

Bado 

Difference  between 

readings  by  1"  and  2"* 

angle-measuring 

devices  (degrees)* 

(Col.  A) 

(Col.  B) 

(Col.  C) 

(Col.  C- Col.  B) 

•.      ■ 

*  The  algebraic  sign  must  be  consistent  with  section  8.3.2. 


Specifications:  For  the  prc-test  rotational  position  check,  the  value  of  R^  at  each  location  along  the  probe  shaft  must  be 
detemnned  to  withm  il" .  In  the  post-test  check,  R^do  at  each  location  must  remain  within  ±2"  of  the  value  obtained  in  the 
pre-test  check. 
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Table  2F-3.  Example  EPA  Method  2F  Field  Data  Form 


Source: 


Source  Location: 


Measurement  Location: 


Date: 


Test  Personnel: 
Probe  Type  /  ID: 


Run  ID: 

Start  Time: 

End  Time: 

Pressure  Gauge  ID: 

Pressure  Gauge  Readability: 

in.  HjO 

Temperature  Gauge  ID: 

Measurement  Response  Time: 

sec. 

RsLO 

Rado 

Stack  Disoneter: 

Stack  Area: 

Barometnc  Pressure  (P^): 

in.Hg 

Static  Pressure  (P,): 

in.  HjO 

Pre-Test 

Post-Test 

Probe  Head  Condition:  Damage  Noted? 

* 

I  ««k  Check  PerforTned? 

Clock 
Time 

Traverse 
Point 

Yaw  Angle, 

including 

algebraic  sign 

(degrees) 

Velocity  Differential 
Pressure 

Pitch  Differential 

Pressure 

{P.-P5) 

Stack  or  Duct  Gas 

Temperature 

CF) 

- 

- 
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Table  2F-4.  Wind  Tannel  Velocity  Pressure  Cross-Check 


Wind  Tunnel  Facility: 
Dtte: 


Wind  Tunnel  Temperature: 

Barometric  Pressure:  

Test  Point  Locations: 


Lowest  Test  Velocity  in  m/sec  (1 
Highest  Test  Velocity  in  m/sec  ( 

Vsec): 

ft/sec):  _ 

Port 

Rep. 

Velocity  Pressure  (AP^ 

@  Lowest  Test  Velocity 

@  Highest  Test  Velocity 

Calibration  Pitot  Tube  Location 

1 

2 

3 

Average 

\ 

Calibration  Location 
Test  Points  * 

1 

1 

2 

3 

Average 

%  Difference  •• 

2 

1 

2 

3 

Average 

%  Difference  •• 

•• 

1 

2 

3 

Average 

%  Difference  •• 

*  Measurements  must  be  taken  at  i 

lU  points  ii 

D  die  caUbration  beat 

ion  as  specified  in  section  10. 

LI 

Percent  Difference        [CalibratUm  Location  Test  Point  Avg  -  Cat.  Pitot  Tube  Location  Avg) 

Cal.  PUot  Tube  Location  Avg  "  **^®^' 

Specification:  At  each  velocity  setting,  the  average  velocity  pressure  obtained  at  the  caUbration  location  shall  be  within  ±2  percent 
or  0.01  in.  H^O,  whichever  is  less  restrictive,  of  the  average  velocity  pressure  obtained  at  the  fixed  cahlnation  pitot  tube  locatioa. 
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Table  2F-5.  Wind  Tunnel  Axial  How  VeriHcation 


Wind  Tunnel  Facility: 
Date: 


Wind  Tunnel  Temperature: 
Barometric  Pressure: 


Probe  Type/I.D.  Used  To  Conduct  Check: 
Test  Point  Locations:  


Lowest  Test  Velocity  in  m/sec  (ft/sec): 
Highest  Test  Velocity  in  m/sec  (ft/sec): 


@  Lowest  Test  Velocity 

@  Highest  Test  Velocity 

Port 

Yaw  Angle  * 
(degrees) 

Pitch  Angle  * 
(degrees) 

Yaw  Angle  * 
(degrees) 

Pitch  Angle  * 
(degrees) 

Calibration  Location 
Test  Points  ** 

1 

2 

3 

•• 

Calibration  Pitot  Tube  Location 

*• 


When  following  the  procedures  in  section  10. 1 .2. 1 ,  both  the  yaw  and  pitch  angles  are  obtained  from  the  same  port  When 
following  the  procedures  in  section  10.1.2.2.  the  yaw  angle  is  obtained  using  the  port  for  the  tested  probe,  and  the  pitch 
angle  is  obtained  using  the  port  for  verification  of  axial  flow. 

Yaw  and  pitch  angle  measurements  must  be  taken  at  aU  points  that  define  the  calibration  location  (as  per  the  requirements 
in  section  10.1.1) 


Specification:  At  each  velocity  setting,  each  measured  yaw  and  pitch  angle  shall  be  witfiin  ±3°  of  0»  in  accordance  with  the 
requirements  in  section  10.1.2. 
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Prol 
Prol 
Tes 

bcTvpe: 

Table  2F-6.  Yaw  Angle  CaUbration 

Testerfs): 

be  ID: 

Affiliation: 

t  Location: 

Date: 

Nominal 

Velocity 

Setting  in 

m/sec 

(ft/sec) 

Repetition  1                         Repetition  2 

"•nn                  RsLO                  ©■■n                  RsLO 
(degrees)       (degrees)*       (degrees)       (degrees)* 

. 

\' 

Average  of  all  recorded  R^,  n  values: 

*  Include  magnitude  and  algebraic  sign  in  accordance  with  section  10.5.7. 
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Table  2F-7.  DetermiDing  the  Magnitude  of  RefereDce  Scribe  Line  Offset 


Probe/Angle-Measuring  Device 


3-D  probe  with  inclinometer 


3-D  probe  with  protractor  wheel  and  pointer 


Magnitude  of  RsLo 


90" -e, 


Mdl 


6 


miit 
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Table  2F-8.  Wind  Tunnel  Calibration  of  Three-Dimensional  Probe 


Wind  Tunnel  Facility: 
Wind  Tunnel  Location: 

Probe  Type: 

Probe  ID:\ 


Probe  Calibration  Date: 
Test  Location:  


Calibration  Pitot  Tube  Coeff.  (Cp):. 

Ambient  Temperature  (°  F):  

Barometric  Pressure  (Pfc^):  


Velocity 

Setting 

(ft/sec) 

Pitch 
Angle 

Calibration  Pitot  Tube 

Tested  Probe 

Calc.  F, 

Calc.  Fj 

AP„. 
(in.  H,0)* 

Temp. 

(in.  HjO) 

P,.P, 
(in.  H,0) 

Yaw 

Angle 
(degrees) 

-30° 

-25° 

-20° 

-15° 

-10° 

-5° 

0° 

5° 

10° 

• 

• 

15° 

20° 

25° 

30° 

Calibration  pitot  tube  measurements  must,  at  a  minimum,  be  taken  before  the  tested  probe  reading  at  the  first  pitch  angle 
setting,  and  after  the  tested  probe  reading  at  the  last  pitch  angle  setting  in  each  replicate.  See  section  10.6. 1 1 . 
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Table  2F-9.  Calibration  Log  for  Three-DimeDsional  Probe 


Probe  ID: 


Probe  Type:  

Probe  Calibration  Date; 
Test  Location:  


Nominal  Velocity: 


Pitch 
Angle 

Average  of  All  Repetitioas 

Namberof 
RepetitioBs 

F, 

F, 

-35° 

-30° 

-25° 

-20° 

-15° 

-10° 

-5° 

0° 

• 

5° 

10° 

15° 

20° 

25° 

30° 

35°                          1 

BIUJNQOODE 
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Method  2G— Determination  of  Stack  Gas 
Velocity  and  Volumetric  Flow  Rate  With 
Two-Dimensional  Probes 

Note:  This  method  does  not  include  all  of 
the  specifications  (e.g.,  equipment  and 
supplies)  and  procedures  (e.g.,  sampling) 
essentia]  to  its  performance.  Some  material 
has  been  incorporated  from  other  methods  in 
this  part.  Therefore,  to  obtain  reliable  results, 
those  using  this  method  should  have  a 
thorough  luiowledge  of  at  least  the  following 
additional  test  methods:  Methods  1,  2,  3  or 
3A.  and  4. 

1.0    Scope  and  Application 

1.1  This  method  is  applicable  for  the 
detennination  of  yaw  angle,  near-axial 
velocity,  and  the  volumetric  flow  rate  of  a  gas 
stream  in  a  stack  or  duct  using  a  two- 
dimensional  (2-D)  probe. 

2.0  Summary  of  Method 

2.1  A  2-D  probe  is  used  to  measure  the 
velocity  pressure  and  the  yaw  angle  of  the 
flow  velocity  vector  in  a  stack  or  duct. 
Alternatively,  these  measurements  may  be 
made  by  operating  one  of  the  three- 
dimensional  (3-D)  probes  described  in 
Method  2F,  in  yaw  determination  mode  only. 
From  these  measurements  and  a 
detennination  of  the  stack  gas  density,  the 
average  near-axial  velocity  of  the  stack  gas  is 
calculated.  The  near-axial  velocity  accounts 
for  the  yaw,  but  not  the  pitch,  component  of 
flow.  The  average  gas  volumetric  flow  rate  in 
the  stack  or  duct  is  then  determined  from  the 
average  near-axial  velocity. 

3.0    Definitions 

3.1.    Angle-measuring  Device  Rotational 
Offset  (Hado)-  The  rotational  position  of  an 
angle-measuring  device  relative  to  the 
reference  scribe  line,  as  determined  during 
the  pre-test  rotational  position  check 
described  in  section  8.3. 

3.2  Calibration  Pitot  Tube.  The  standard 
(Prandtl  type)  pitot  tube  used  as  a  reference 
when  calibrating  a  probe  under  this  method. 

3.3  Field  Test.  A  set  of  measiirements 
conducted  at  a  specitic  unit  or  exhaust  stack/ 
duct  to  satisfy  the  applicable  regulation  (e.g., 
a  three-run  boiler  performance  test,  a  single- 
or  multiple-load  nine-run  relative  accuracy 
test). 

3.4  Full  Scale  of  Pressure-measuring 
Device.  Full  scale  refers  to  the  upper  limit  of 
the  measurement  range  displayed  by  the 
device.  For  bi-directional  pressure  gauges, 
full  scale  includes  the  entire  pressure  range 
from  the  lowest  negative  value  to  the  highest 
positive  value  on  the  pressure  scale. 

3.5  Main  probe.  Refers  to  the  probe  head 
and  that  section  of  probe  sheath  directly 
attached  to  the  probe  head.  The  main  probe 
sheath  is  distinguished  from  probe 
extensions,  which  are  sections  of  sheath 
added  onto  the  main  probe  to  extend  its 
reach. 

3.6  "May."  "Must,"  "Shall."  "Should." 
and  the  imperative  form  of  verbs. 

3.6.1  "May"  is  used  to  indicate  that  a 
provision  of  this  method  is  optional. 

3.6.2  "Must,"  "Shall,"  znd  the  imperative 
form  of  verbs  (such  as  "record"  or  "enter") 
are  used  to  indicate  that  a  provision  of  this 
method  is  mandatory. 


3.8.3  "Should"  is  used  to  indicate  that  a 
provision  of  this  method  is  not  mandatory, 
but  is  highly  recommended  as  good  practice. 

3.7  Method  1.  Refers  to  40  CFR  part  60. 
appendix  A,  "Method  1 — Sample  and 
velocity  traverses  for  stationary  sources." 

3.8  Method  2.  Refers  to  40  CFR  part  60, 
appendix  A,  "Method  2 — Determination  of 
stack  gas  velocity  and  volumetric  flow  rate 
(Type  S  pitot  tube)." 

3.9  Method  2F.  Refers  to  40  CFR  part  60. 
appendix  A,  "Method  2F — Determination  of 
stack  gas  velocity  and  volumetric  flow  rate 
with  three-dimensional  probes." 

3.10  Near-axial  Velocity.  The  velocity 
vector  parallel  to  the  axis  of  the  stack  or  duct 
that  accounts  for  the  yaw  angle  component 
of  gas  flow.  The  term  "near-axial"  is  used 
herein  to  indicate  that  the  velocity  and 
volumetric  flow  rate  results  account  for  the 
measured  yaw  angle  component  of  flow  at 
each  measurement  point. 

3.11  Nominal  Velocity.  Refers  to  a  wind 
tunnel  velocity  setting  diat  approximates  the 
actual  wind  tunnel  velocity  to  within  ±1.5  m/ 
sec  (±5  ft/sec). 

3.12  Pitch  Angle.  The  angle  between  the 
axis  of  the  stack  or  duct  and  the  pitch 
component  of  flow,  i.e.,  the  component  of  the 
total  velocity  vector  in  a  plane  deflned  by  the 
traverse  line  and  the  axis  of  the  stack  or  duct. 
(Figure  2G-1  illustrates  the  "pitch  plane.") 
From  the  standpoint  of  a  tester  facing  a  test 
port  in  a  vertical  stack,  the  pitch  component 
of  flow  is  the  vector  of  flow  moving  firom  the 
center  of  the  stack  toward  or  away  fit)m  that 
test  port.  The  pitch  angle  is  the  angle 
described  by  this  pitch  component  of  flow 
and  the  vertical  axis  of  the  stack. 

3.13  Readability.  For  the  purposes  of  this 
method,  readability  for  an  analog 
measurement  device  is  one  half  of  the 
smallest  scale  division.  For  a  digital 
measurement  device,  it  is  the  number  of 
decimals  displayed  by  the  device. 

3.14  Reference  Scribe  Line.  A  line 
permanently  inscribed  on  the  main  probe 
sheath  (in  accordance  with  section  6.1.5.1)  to 
serve  as  a  reference  mark  for  determining 
yaw  angles. 

3.15  Reference  Scribe  Line  Rota  tional 
Offset  (RsLo)-  The  rotational  position  of  a 
probe's  reference  scribe  line  relative  to  the 
probe's  yaw-null  position,  as  determined 
during  the  yaw  angle  calibration  described  in 
section  10.5. 

3.16  Response  Time.  The  time  required 
for  the  measurement  system  to  fully  respond 
to  a  change  from  zero  differential  pressure 
and  ambient  temperature  to  the  stable  stack 
or  duct  pressure  and  temperature  readings  at 
a  traverse  point 

3.17  Tested  Probe.  A  probe  that  is  being 
calibrated. 

3.18  Three-dimensional  (3-D)  Probe.  A 
directional  probe  used  to  determine  the 
velocity  pressure  and  the  yaw  and  pitch 
angles  in  a  flowing  gas  streana. 

3.19  Two-dimensional  (2-D)  Probe.  A 
directional  probe  used  to  measure  velocity 
pressure  and  yaw  angle  in  a  flowing  gas 
stream. 

3.20  Traverse  Line.  A  diameter  or  axis 
extending  across  a  stack  or  duct  on  which 
measurements  of  velocity  pressure  and  flow 
angles  are  made. 


3.21  Wind  Tunnel  Calibration  Location. 
A  point,  line,  area,  or  volume  within  the 
wind  tunnel  test  section  at,  along,  or  within 
which  probes  are  calibrated.  At  a  particular 
wind  tunnel  velocity  setting,  the  average 
velocity  pressures  at  specified  points  at, 
along,  or  within  the  calibration  location  shall 
vary  by  no  more  than  2  percent  or  0.3  mm 
H2O  (0.01  in.  H2O),  whichever  is  less 
restrictive,  frt)m  the  average  velocity  pressure 
at  the  calibration  pitot  tube  location.  Air  flow 
at  this  location  shall  be  axial,  i.e.,  yaw  and 
pitch  angles  within  ±3  of  0.  Compliance  with 
these  flow  criteria  shall  be  demonstrated  by 
performing  the  procedures  prescribed  in    • 
sections  10.1.1  and  10.1.2.  For  circular 
tunnels,  no  part  of  the  calibration  location 
may  be  closer  to  the  tunnel  wall  than  10.2 
cm  (4  in.)  or  25  percent  of  the  timnel 
diameter,  whichever  is  farther  irom  the  wall. 
For  elliptical  or  rectangular  tunnels,  no  part 
of  the  calibration  location  may  be  closer  to 
the  tunnel  wall  than  10.2  cm  (4  in.)  or  25 
percent  of  the  applicable  cross-sectional  axis, 
whichever  is  farther  from  the  wall. 

3.22  Wind  Tunnel  with  Documented 
Axial  Flow.  A  wind  tunnel  facility 
docimiented  as  meeting  the  provisions  of 
sections  10.1.1  (velocity  pressure  cross- 
check) and  10.1.2  (axial  flow  veriflcation) 
using  the  procedures  described  in  these 
sections  or  alternative  procedures 
determined  to  be  technically  equivalent. 

3.23  yawi4ng/e.  The  angle  between  the 
axis  of  the  stack  or  duct  and  the  yaw 
component  of  flow,  i.e.,  the  component  of  the 
total  velocity  vector  in  a  plane  perpendicular 
to  the  traverse  line  at  a  particular  traverse 
point.  (Figure  2G-1  illustrates  the  "yaw 
plane.")  From  the  standpoint  of  a  tester 
feeing  a  test  port  in  a  vertical  stack,  the  yaw 
component  of  flow  is  the  vector  of  flow 
moving  to  the  left  or  right  from  the  center  of 
the  stack  as  viewed  by  the  tester.  (This  is 
sometimes  referred  to  as  "vortex  flow,"  i.e., 
flow  around  the  centerline  of  a  stack  or  duct.) 
The  yaw  angle  is  the  angle  described  by  this 
yaw  component  of  flow  and  the  vertical  axis 
of  the  stack.  The  algebraic  sign  convention  is 
illustrated  in  Figiue  2G-2. 

3.24  Yaw  Nulling.  A  procedure  in  which 
a  Type-S  pitot  tube  or  a  3-D  probe  is  rotated 
about  its  axis  in  a  stack  or  duct  until  a  zero 
differential  pressure  reading  ("yaw  null")  is 
obtained.  When  a  Type  S  probe  is  yaw- 
nulled,  the  rotational  position  of  its  impact 
port  is  90°  bom  the  direction  of  flow  in  the 
stack  or  duct  and  the  A  P  reading  is  zero. 
When  a  3-^  probe  is  yaw-nulled,  its  impact 
pressure  port  (Pi)  faces  directly  into  the 
direction  of  flow  in  the  stack  or  duct  and  the 
differential  pressure  between  pressure  ports 
Pj  and  Pj  is  zero. 

4.0    Interferences.  [Reserved] 

5.0    Safety 

5.1    This  test  method  may  involve 
hazardous  operations  and  the  use  of 
hazardous  materials  or  equipment.  This 
method  does  not  purport  to  address  all  of  the 
safety  problems  associated  with  its  use.  It  is 
the  responsibility  of  the  user  to  establish  and 
implement  appropriate  safety  and  health 
practices  and  to  determine  the  applicability 
of  regulatory  limitations  before  using  this  test 
method. 
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6.0    Equipment  and  Supplies ' 

6.1    Two-dimensional  Probes.  Probes  that 
provide  both  the  velocity  pressure  and  the 
yaw  angle  of  the  flow  vector  in  a  stack  or ' 
duct,  as  listed  in  sections  6.1.1  and  6.1.2. 
qualify  for  use  based  on  comprehensive  wind 
tunnel  and  field  studies  involving  both  inter- 
and  intra-probe  comparisons  by  multiple  test 
teams.  Each  2-D  probe  shall  have  a  unique 
identification  nimiber  or  code  permanently 
marked  on  the  main  probe  sheath.  Each 
probe  shall  be  calibrated  prior  to  use 
according  to  the  procedures  in  section  10. 
Manufacturer-supplied  calibration  data  shall 
be  used  as  example  information  only,  except 
when  the  manufacturer  calibrates  the  probe 
as  specified  in  section  10  and  provides 
complete  documentation. 

6.1.1    Type  S  (Stausscheibe  or  reverse 
type)  pitot  tube.  This  is  the  same  as  specified 
in  Method  2,  section  2.1,  except  for  the 
following  additional  specifications  that 
enable  the  pitot  tube  to  acairately  determine 
the  yaw  component  of  flow.  For  the  purposes 
of  this  method,  the  external  diameter  of  the 
tubing  used  to  construct  the  Type  S  pitot 
tube  (dimension  D,  in  Figure  2-2  of  Method 
2)  shall  be  no  less  than  9.5  mm  (3/8  in.).  The 
pitot  tube  shall  also  meet  the  following 
alignment  specifications.  The  angles  Oi,  02, 
Pi,  and  p2,  as  shown  in  Method  2,  Figure  2- 
3,  shall  not  exceed  ±2°.  The  dimensions  w 
and  z,  shown  in  Method  2,  Figure  2-3  shall 
not  exceed  0.5  mm  (0.02  in.). 

6.1.1.1  Manual  Type  S  probe.  This  refers 
to  a  Tjye  S  probe  that  is  positioned  at 
individual  traverse  points  and  yaw  nulled 
manually  by  an  operator. 

6.1.1.2  Automated  Type  S  probe.  This 
refers  to  a  system  that  uses  a  computer- 
controlled  motorized  mechanism  to  position 
the  Type  S  pitot  head  at  individual  traverse 
points  and  perform  yaw  angle 
determinations. 

6.1.2  Three-dimensional  probes  used  in 
2-D  mode.  A  3-D  probe,  as  specified  in 
sections  6.1.1  through  6.1.3  of  Method  2F, 
may,  for  the  purposes  of  this  method,  be  used 
in  a  two-dimensional  mode  (i.e.,  measuring 
yaw  angle,  but  not  pitch  angle).  When  the  3- 
D  probe  is  used  as  a  2-D  probe,  only  the 

'   velocity  pressure  and  yaw-null  pressure  are 
obtained  using  the  pressure  taps  referred  to 
as  Pi,  P2,  and  P3.  The  differential  pressure 
P1-P2  is  a  function  of  total  velocity  and 
corresponds  to  the  A  P  obtained  using  the 
Type  S  probe.  The  differential  pressure  P2- 
Pa  is  used  to  yaw  null  the  probe  and 
determine  the  yaw  angle.  The  differential 
pressure  P4-PS.  which  is  a  function  of  pitch 
angle,  is  not  measured  when  the  3-D  probe 
is  used  in  2-D  mode. 

6.1.3  Other  probes.  (Reserved) 

6.1.4  Probe  sheath.  The  probe  shaft  shall 
include  an  outer  sheath  to:  (1)  provide  a 
surfiace  for  inscribing  a  permanent  reference 
scribe  line,  (2)  accommodate  attachment  of 
an  angle-measiuing  device  to  the  probe  shaft, 
and  (3)  facilitate  precise  rotational  movement 
of  the  probe  for  determining  yaw  angles.  The 
sheath  shall  be  rigidly  attached  to  the  probe 
assembly  and  shall  enclose  all  pressure  lines 
from  the  probe  head  to  the  farthest  position 
away  from  the  probe  head  where  an  angle- 
measuring  device  may  be  attached  during  use 
in  the  field.  The  sheath  of  the  fully 


assembled  probe  shall  be  sufficiently  rigid 
and  straight  at  all  rotational  positions  such 
that,  when  one  end  of  the  probe  shaft  is  held 
in  a  horizontal  position,  the  fully  extended 
probe  meets  the  horizontal  straightness 
specifications  indicated  in  section  8.2  below. 
6.1.5    Scribe  lines. 

6.1.5.1  Reference  scribe  line.  A 
permanent  line,  no  greater  than  1.6  mm  (1/ 
16  in.)  in  width,  shall  be  inscribed  on  each 
manual  probe  that  will  be  used  to  determine 
yaw  angles  of  flow.  This  line  shall  be  placed 
on  the  main  probe  sheath  in  accordance  with 
the  procedures  described  in  section  10.4  and 
is  used  as  a  reference  position  for  installation 
of  the  yaw  angle-measuring  device  on  the 
probe.  At  the  discretion  of  the  tester,  the 
scribe  line  may  be  a  single  line  segment 
placed  at  a  particular  position  on  the  probe 
sheath  (e.g.,  near  the  probe  head),  multiple 
line  segments  placed  at  various  locations 
along  the  lengUi  of  the  probe  sheath  (e.g.,  at 
every  position  where  a  yaw  angle-measuring 
device  may  be  mounted),  or  a  single 
continuous  line  extending  along  the  full 
length  of  the  probe  sheath. 

6.1.5.2  Scribe  line  on  probe  extensions.  A 
permanent  line  may  also  be  inscribed  on  any 
probe  extension  that  will  be  attached  to  the 
main  probe  in  performing  field  testing.  This 
allows  a  yaw  angle-measuring  device 
mounted  on  the  extension  to  be  readily 
aligned  with  the  reference  scribe  line  on  the 
main  probe  sheath. 

6.1.5.3  Alignment  specifications.  This 
specification  shall  be  met  separately,  using 
the  procedures  in  section  10.4.1,  on  the  main 
probe  and  on  each  probe  extension.  The 
rotational  position  of  the  scribe  line  or  scribe 
line  segments  on  the  main  probe  or  any  probe 
extension  must  not  vary  by  more  than  2". 
That  is,  the  difference  between  the  minimum 
and  maximum  of  all  of  the  rotational  angles 
that  are  measured  along  the  full  length  of  the 
main  probe  or  the  probe  extension  must  not 
exceed  2". 

6.1.6    Probe  and  system  characteristics  to 
ensure  horizontal  stability. 

6.1.6.1  For  manual  probes,  it  is 
recommended  that  the  effective  length  of  the 
probe  (coupled  with  a  probe  extension,  if 
necessary)  be  at  least  0.9  m  (3  ft.)  longer  than 
the  farthest  traverse  point  mark  on  the  probe 
shaft  away  from  the  probe  head.  The  operator 
should  maintain  the  probe's  horizontal 
stability  when  it  is  fiilly  inserted  into  the 
stack  or  duct  If  a  shorter  probe  is  used,  the 
probe  should  be  inserted  through  a  bushing 
sleeve,  similar  to  the  one  shown  in  Figure 
2G-3,  that  is  installed  on  the  test  port;  such 

a  bushing  shall  fit  snugly  around  the  probe 
and  be  secured  to  the  stack  or  duct  entry  port 
in  such  a  manner  as  to  maintain  the  probe's 
horizontal  stability  when  fully  inserted  into 
the  stack  or  duct. 

6.1.6.2  An  automated  system  that 
includes  an  external  probe  casing  with  a 
transport  system  shall  have  a  mechanism  for 
maintaining  horizontal  stability  comparable 
to  that  obtained  by  manual  probes  following 
the  provisions  of  this  method.  The  automated 
probe  assembly  shall  also  be  constructed  to 
maintain  the  alignment  and  position  of  the 
pressure  ports  during  sampling  at  each 
traverse  point.  The  design  of  the  probe  casing 
and  transport  system  shall  allow  the  probe  to 


be  removed  from  the  stack  or  duct  and 
checked  through  direct  physical 
measurement  for  angular  position  and 
insertion  depth. 

6.1.7  The  tubing  that  is  used  to  connect 
the  probe  and  the  pressure-measuring  device 
should  have  an  inside  diameter  of  at  least  3.2 
mm  (Vb  in.),  to  reduce  the  time  required  for 
pressure  equilibration,  and  should  be  as  short 
as  practicable. 

6.1.8  Ifa  detachable  probe  head  without 
a  sheath  [e.g..  a  pitot  tube,  typically  15.2  to 
30.5  cm  (6  to  12  in.)  in  length)  is  coupled 
with  a  probe  sheath  and  calibrated  in  a  wind 
tunnel  in  accordance  with  the  yaw  angle 
calibration  procedure  in  section  10.5,  the 
probe  head  shall  remain  attached  to  the 
probe  sheath  during  field  testing  in  the  same 
configuration  and  orientation  as  calibrated. 
Once  the  detachable  probe  head  is  uncoupled 
or  re-oriented,  the  yaw  angle  calibration  of 
the  probe  is  no  longer  valid  and  must  be 
repeated  before  using  the  probe  in 
subsequent  field  tests. 

6.2    Yaw  Angle-measuring  Device.  One  of 
the  following  devices  shall  be  used  for 
measurement  of  the  yaw  angle  of  flow. 

6.2.1  Digital  inclinometer.  This  refers  to  a 
digital  device  capable  of  measuring  and 
displaying  the  rotational  position  of  the 
probe  to  within  ±1".  The  device  shall  be  able 
to  be  locked  into  position  on  the  probe 
sheath  or  probe  extension,  so  that  it  indicates 
the  probe's  rotational  position  throughout  the 
test.  A  rotational  position  collar  block  that 
can  be  attached  to  the  probe  sheath  (similar 
to  the  collar  shown  in  Figure  2G-4)  may  be 
required  to  lock  the  digital  inclinometer  into 
position  on  the  probe  sheath. 

6.2.2  Protractor  wheel  and  pointer 
assembly.  This  apparatus,  similar  to  that 
shown  in  Figure  2G-5,  consists  of  the 
following  components. 

6.2.2.1  A  protractor  wheel  that  can  be 
attached  to  a  port  opening  and  set  in  a  fixed 
rotational  position  to  indicate  the  yaw  angle 
position  of  the  probe's  scribe  line  relative  to 
the  longitudinal  axis  of  the  stack  or  duct.  The 
protractor  wheel  must  have  a  measurement 
ring  on  its  face  that  is  no  less  than  17.8  cm 

(7  in.)  in  diameter,  shall  be  able  to  be  rotated 
to  any  angle  and  then  locked  into  position  on 
the  stack  or  duct  test  port,  and  shall  indicate 
angles  to  a  resolution  of  1*. 

6.2.2.2  A  pointer  assembly  that  includes 
an  indicator  needle  mounted  on  a  collar  that 
can  slide  over  the  probe  sheath  and  be  locked 
into  a  fixed  rotational  position  on  the  probe 
sheath.  The  pointer  needle  shall  be  of 
sufficient  length,  rigidity,  and  sharpness  to 
allow  the  tester  to  determine  the  probe's 
angular  position  to  within  1°  from  the 
markings  on  the  protractor  wheel. 
Ck)rresponding  to  the  position  of  the  pointer, 
the  collar  must  have  a  scribe  line  tp  be  used 
in  aligning  the  pointer  with  the  scribe  line  on 
the  probe  sheath. 

6.2.3    Other  yaw  angle-measuring  devices. 
Other  angle-measuring  devices  with  a 
manufacturer's  specified  precision  of  1"  or 
better  may  be  used,  if  approved  by  the 
Administrator. 

6.3    Probe  Supports  and  Stabilization 
Devices.  When  probes  are  used  for 
determining  flow  angles,  the  probe  head 
should  be  kept  in  a  stable  hori^ntal  position. 
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For  probes  longer  than  3.0  m  (10  it),  the 
section  of  the  probe  that  extends  outside  the 
test  port  shall  be  secured.  Three  alternative 
devices  are  suggested  for  maintaining  the 
horizontal  position  and  stability  of  the  probe 
shaft  during  flow  angle  determinations  and 
velocity  pressure  measurements:  (1) 
monorails  installed  above  each  port,  (2) 
probe  stands  on  which  the  probe  shaft  may 
be  rested,  or  (3)  bushing  sleeves  of  sufficient 
length  secured  to  the  test  p>orts  to  maintain 
probes  in  a  horizontal  position.  Comparable 
provisions  shall  be  made  to  ensure  that 
automated  systems  maintain  the  horizontal 
position  of  the  probe  in  the  stack  or  duct.  The 
physical  characteristics  of  each  test  platform 
may  dictate  the  most  suitable  type  of 
stabilization  device.  Thus,  the  choice  of  a 
specific  stabilization  device  is  left  to  the 
judgement  of  the  testers. 

6.4    Differential  Pressure  Gauges.  The 
velocity  pressure  (A  P)  measuring  devices 
used  during  wind  tunnel  calibrations  and 
field  testing  shall  be  either  electronic 
manometers  (e.g.,  pressure  transducers),  fluid 
manometers,  or  mechanical  pressure  gauges 
(e.g.,  Magnehelic*  gauges).  Use  of  electronic 
manometers  is  recommended.  Under  low 
velocity  conditions,  use  of  electronic 
manometers  may  be  necessary  to  obtain 
acceptable  measurements. 

6.4.1  Differential  pressure-measuring 
device.  This  refers  to  a  device  capable  of 
measuring  pressure  differentials  and  having 
a  readability  of  ±1  percent  of  full  scale.  The 
device  shall  be  capable  of  accimitely 
measuring  the  maximum  expected  pressure 
differential.  Such  devices  are  used  to 
determine  the  following  pressure 
measurements:  velocity  pressure,  static 
pressure,  and  yaw-null  pressure.  For  an 
inclined-vertical  manometer,  the  readability 
specification  of  ±1  percent  shall  be  met 
separately  using  the  respective  full-scale 
upper  limits  of  the  inclined  and  vertical 
portions  of  the  scales.  To  the  extent 
practicable,  the  device  shall  be  selected  such 
that  most  of  the  pressure  readings  are 
between  10  and  90  percent  of  the  device's 
full-scale  measurement  range  (as  defined  in 
section  3.4).  In  addition,  pressure-measuring 
devices  should  be  selected  such  that  the  zero 
does  not  drift  by  more  than  5  percent  of  the 
average  expected  pressure  readings  to  be 
encountered  during  the  field  test.  This  is 
particularly  important  under  low  pressure 
conditions. 

6.4.2  Gauge  used  for  yaw  nulling.  The 
difierential  pressure-measuring  device 
chosen  for  yaw  nulling  the  probe  during  the 
wind  timnel  calibrations  and  field  testing 
shall  be  bi-directional,  i.e.,  capable  of  reading 
both  positive  and  negative  differential 
pressures.  If  a  mechanical,  bi-directional 
pressure  gauge  is  chosen,  it  shall  have  a  full- 
scale  range  no  greater  than  2.6  cm  (i.e.,  - 1.3 
to  -fl.S  cm)  [1  in.  HjO  (i.e.,  -0.5  in.  to  -lO.S 
in.)]. 

6.4.3  Devices  for  calibrating  differential 
pressure-measuring  devices.  A  precision 
manometer  (e.g.,  a  U-tube,  inclined,  or 
inclined-vertical  manometer,  or 
micromanometer)  or  NIST  (National  Institute 
of  Standards  and  Technology)  traceable 
pressure  source  shall  be  used  for  calibrating 
diffiereatial  pressiu^measuring  devices.  The 


device  shall  be  maintained  under  laboratory 
conditions  or  in  a  similar  protected 
environment  (e.g.,  a  climate-controlled 
trailer).  It  shall  not  be  used  in  field  tests.  The 
precision  manometer  shall  have  a  scale 
gradation  of  0.3  mm  H2O  (0.01  in.  HjO),  or 
less,  in  the  range  of  0  to  5.1  cm  H2O  (0  to 
2  in.  H2O)  and  2.5  mm  H2O  (0.1  in.  H2O),  or 
less,  in  the  range  of  5.1  to  25.4  cm  HjO  (2 
to  10  in.  H2O).  The  manometer  shall  have 
manufecturer's  dociunentation  that  it  meets 
an  accuracy  specification  of  at  least  0.5 
percent  of  full  scale.  The  NIST-traceable 
pressure  source  shall  be  recertified  aimually. 

6.4.4    Devices  used  for  post- test 
calibration  check.  A  precision  manometer 
meeting  the  specifications  in  section  6.4.3,  a 
pressure-measuring  device  or  pressure  source 
with  a  documented  calibration  traceable  to 
NIST,  or  an  equivalent  device  approved  by 
the  Administrator  shall  be  used  for  the  post- 
test  calibration  check.  The  pressure- 
measuring  device  shall  have  a  readability 
equivalent  to  or  greater  than  the  tested 
device.  The  pressure  source  shall  be  capable 
of  generating  pressures  between  50  and  90 
percent  of  the  range  of  the  tested  device  and 
known  to  within  ±1  percent  of  the  full  scale 
of  the  tested  device.  The  pressure  source 
shall  be  recertified  aimually. 

6.5  Data  Display  and  Capture  Devices. 
Electronic  manometers  (if  used)  shall  be 
coupled  with  a  data  display  device  (such  as 
a  digital  panel  meter,  personal  computer 
display,  or  strip  chart)  that  allows  the  tester 
to  observe  and  validate  the  pressure 
measurements  taken  during  testing.  They 
shall  also  be  connected  to  a  data  recorder 
(such  as  a  data  logger  or  a  personal  computer 
with  data  capture  software)  that  has  the 
ability  to  compute  and  retain  the  appropriate 
average  value  at  each  traverse  point, 
identified  by  collection  time  and  traverse 
point. 

6.6  Temperature  Gauges.  For  field  tests,  a 
thermocouple  or  resistance  temperature 
detector  (RTD)  capable  of  measuring 
temperature  to  within  ±3°C  (±5''F)  of  the 
stack  or  duct  temperature  shall  be  used.  The 
thermocouple  shall  be  attached  to  the  probe 
such  that  the  sensor  tip  does  not  touch  any 
metal.  The  position  of  the  thermocouple 
relative  to  the  pressure  port  £ace  openings 
shall  be  in  the  same  configuration  as  used  for 
the  probe  calibrations  in  ^e  wind  tunnel. 
Temperatiu^  gauges  used  for  wind  tunnel 
calibrations  shall  be  capable  of  measuring 
temperature  to  within  ±0.6°C  (tl'F)  of  the 
temperature  of  the  flowing  gas  stream  in  the 
wind  timnel. 

6.7  Stack  or  Duct  Static  Pressiue 
Measurement.  The  pressure-measuring 
device  used  with  the  probe  shall  be  as 
specified  in  section  6.4  of  this  method.  The 
static  tap  of  a  standard  (Prandtl  type)  pitot 
tube  or  one  leg  of  a  Type  S  pitot  tube  with 
the  face  opening  planes  positioned  parallel  to 
the  gas  flow  may  be  used  for  this 
measurement.  Also  acceptable  is  the  pressure 
differential  reading  of  Pi-Pimt  from  a  five-hole 
prism-shaped  3-D  probe,  as  specified  in 
section  6.1.1  of  Method  2F  (such  as  the  Type 
DA  or  DAT  probe),  with  the  Pi  pressure  port 
fece  opening  positioned  parallel  to  the  gas 
flow  in  the  same  manner  as  the  Type  S  probe. 
However,  the  3-D  spherical  probe,  as 


specified  in  section  6.1.2  of  Method  2F,  is 
unable  to  provide  this  measurement  and 
shall  not  be  used  to  take  static  pressure 
measiuvments.  Static  pressure  measurement 
is  further  described  in  section  8.11. 

6.8  Barometer.  Same  as  Method  2,  section 
2.5. 

6.9  Gas  Density  Determination 
Equipment.  Method  3  or  3A  shall  be  used  to 
determine  the  dry  molecular  weight  of  the 
stack  or  duct  gas.  Method  4  shall  be  used  for 
moisture  content  determination  and 
computation  of  stack  or  duct  gas  wet 
molecular  weight.  Other  methods  may  be 
used,  if  approved  by  the  Administrator. 

6.10  Calibration  Pitot  Tube.  Same  as 
Method  2,  section  2.7. 

6.1 1  Wind  Tunnel  for  Probe  Calibration. 
Wind  tunnels  used  to  calibrate  velocity 
probes  must  meet  the  following  design 
specifications. 

6.11.1  Test  section  cross-sectional  area. 
The  flowing  gas  stream  shall  be  confined 
within  a  circular,  rectangular,  or  elliptical 
duct.  The  cross-sectional  area  of  the  timnel 
must  be  large  enough  to  ensure  fully 
developed  flow  in  the  presence  of  both  the 
calibration  pitot  tube  and  the  tested  probe. 
The  calibration  site,  or  "test  section."  of  the 
wind  tuimel  shall  have  a  minimum  diameter 
of  30.5  cm  (12  in.)  for  circular  or  elliptical 
duct  cross-sections  or  a  minimiun  width  of 
30.5  cm  (12  in.)  on  the  shorter  side  for 
rectangular  cross-sections.  Wind  tunnels 
shall  meet  the  probe  blockage  provisions  of . 
this  section  and  the  qualification 
requirements  prescribed  in  section  10.1.  The 

Erojected  area  of  the  portion  of  the  probe 
ead,  shaft,  and  attached  devices  inside  the 
wind  tunnel  during  calibration  shall 
represent  no  more  than  4  percent  of  the 
cross-sectional  area  of  the  tunnel.  The 
projected  area  shall  include  the  combined 
area  of  the  calibration  pitot  tube  and  the 
tested  probe  if  both  probes  are  placed 
simultaneously  in  the  same  cross-sectional 
plane  in  the  wind  tunnel,  or  the  larger 
projected  area  of  the  two  probes  if  they  are 
placed  alternately  in  the  wind  tuimel. 

6.11.2  Velocity  range  and  stability.  The 
wind  tunnel  should  be  capable  of 
maintaining  velocities  between  6.1  m/sec  and 
30.5  m/sec  (20  ft/sec  and  100  ft/sec).  The 
wind  tunnel  shall  produce  fully  developed 
flow  patterns  that  are  stable  and  parallel  to 
the  axis  of  the  duct  in  the  test  section. 

6.11.3  Flow  profile  at  the  calibration 
location.  The  wind  tunnel  shall  provide  axial 
flow  within  the  test  section  calibration 
location  (as  defined  in  section  3.21).  Yaw  and 
pitch  angles  in  the  calibration  location  shall 
be  within  ±3"  of  0".  The  procedure  for 
determining  that  this  requirement  has  been 
met  is  described  in  section  10.1.2. 

6.11.4  Entry  ports  in  the  wind  tunnel  test 
section. 

6.11.4.1    Port  for  tested  probe.  A  port  shall 
be  constructed  for  the  tested  probe.  This  port 
shall  be  located  to  allow  the  head  of  the 
tested  probe  to  be  positioned  within  the  wind 
tunnel  calibration  location  (as  defined  in 
section  3.21).  The  tested  probe  shall  be  able 
to  be  locked  into  the  0°  pitch  angle  position. 
To  facilitate  alignment  of  the  probe  during 
calibration,  the  test  section  should  include  a 
window  constructed  of  a  transparent  material 
to  allow  the  tested  probe  to  be  viewed. 
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p.\\A.2    Port  for  verification  of  axial  flow. 
Depending  on  the  equipment  selected  to 
conduct  the  axial  flow  verification  prescribed 
in  section  10.1.2,  a  second  port,  located  90" 
from  the  entry  port  for  the  tested  probe,  may 
be  needed  to  allow  verification  that  the  gas 
flow  is  parallel  to  the  central  axis  of  the  test 
section.  This  port  should  be  located  and 
constructed  so  as  to  allow  one  of  the  probes 
described  in  section  10.1.2.2  to  access  the 
same  test  point(s)  that  are  accessible  from  the 
port  described  in  section  6.11.4.1. 

6.11.4.3    Port  for  calibration  pitot  tube. 
The  calibration  pitot  tube  shall  be  used  in  the 
port  for  the  tested  probe  or  in  a  separate  entry 
port.  In  either  case,  all  measurements  with 
the  calibration  pitot  tube  shall  be  made  at  the 
same  point  within  the  wind  timnel  over  the 
course  of  a  probe  calibration.  The 
.measurement  point  for  the  calibration  pitot 
tube  shall  meet  the  same  specifications  for 
distance  from  the  walLand  for  axial  flow  as 
described  in  section  3.21  for  the  wind  tunnel 
calibration  location. 


7.0    Reagents  and  Standards.  (Reserved! 

8.0  Sample  Collection  and  Analysis 

8.1  Equipment  Inspection  and  Set  Up 

8. 1 . 1  All  2-D  and  3-D  probes,  differential 
pressure-measiiring  devices,  yaw  angle- 
measuring  devices,  thermocouples,  and 
barometers  shall  have  a  current,  valid 
calibration  before  being  used  in  a  field  test 
(See  sections  10.3.3, 10.3.4,  and  10.5  through 
10.10  for  the  applicable  calibration 
requirements.) 

8.1.2  Before  each  field  use  of  a  Type  S 
probe,  perform  a  visual  inspection  to  verify 
the  physical  condition  of  the  pitot  tube. 
Record  the  results  of  the  inspection.  If  the 
face  openings  are  noticeably  misaligned  or 
there  is  visible  damage  to  the  face  openings, 
the  probe  shall  not  be  used  until  repaired,  the 
dimensional  specifications  verified 
(according  to  the  procedures  in  section 
10.2.1),  and  the  probe  recalibrated. 

8.1.3  Before  each  field  use  of  a  3-D  probe, 
perform  a  visual  inspection  to  verify  the 
physical  condition  of  the  probe  head 
according  to  the  procedures  in  section  10.2 
of  Method  2F.  Record  the  inspection  results 
on  a  form  similar  to  Table  2F-1  presented  in 
Method  2F.  If  there  is  visible  damage  to  the 
3-D  probe,  the  probe  shall  not  be  used  until 
it  is  recalibrated. 

8.1.4  After  verifying  that  the  physical 
condition  of  the  probe  head  is  acceptable,  set 
up  the  apparatus  using  lengths  of  flexible 
tubing  that  are  as  short  as  practicable.  Surge 
tanks  installed  between  the  probe  and 
pressure-measuring  device  may  be  used  to 
dampen  pressure  fluctuations  provided  that 
an  adequate  measurement  system  response 
time  (see  section  8.8)  is  maintained. 

8.2    Horizontal  Straightness  Check.  A 
horizontal  straightness  check  shall  be 
performed  before  the  start  of  each  field  test, 
except  as  otherwise  specified  in  this  section. 
Secure  the  fully  assembled  probe  (including 
the  probe  head  and  all  probe  shaft 
extensions)  in  a  horizontal  position  using  a 
stationary  support  at  a  point  along  the  probe 
shaft  approximating  the  location  of  the  stack 
or  duct  entry  port  when  the  probe  is 
sampling  at  the  farthest  traverse  point  from 


the  stack  or  duct  wall.  The  probe  shall  be 
rotated  to  detect  bends.  Use  an  angle- 
measuring  device  or  trigonometry  to 
determine  the  bend  or  sag  between  the  probe 
head  and  the  secured  end.  (See  Figure  2G- 
6.)  Probes  that  are  bent  or  sag  by  more  than 
5°  shall  not  be  used.  Althou^  this  check 
does  not  apply  when  the  probe  is  used  for 
a  vertical  traverse,  care  should  be  taken  to 
avoid  the  use  of  bent  probes  when 
conducting  vertical  traverses.  If  the  probe  is 
constructed  of  a  rigid  steel  material  and 
consists  of  a  main  probe  without  probe 
extensions,  this  check  need  only  be 
performed  before  the  initial  field  use  of  the 
probe,  when  the  probe  is  recalibrated,  when 
a  change  is  made  to  the  design  or  material 
of  the  probe  assembly,,  and  when  the  probe 
becomes  bent.  With  such  probes,  a  visual 
inspection  shall  be  made  of  the  folly 
assembled  probe  before  each  field  test  to 
determine  if  a  bend  is  visible.  The  probe 
shall  be  rotated  to  detect  bends.  The 
inspection  results  shall  be  documented  in  the 
field  test  report.  If  a  bend  in  the  probe  is 
visible,  the  horizontal  straightness  check 
shall  be  performed  before  the  probe  is  used. 

8.3    Rotational  Position  Check.  Before 
each  field  test,  and  each  time  an  extension 
is  added  to  the  probe  during  a  field  test,  a 
rotational  position  check  shall  be  performed 
on  all  manually  operated  probes  (except  as 
noted  in  section  8.3.5  below)  to  ensiwe  that, 
throughout  testing,  the  angle-measuring 
device  is  either:  aligned  to  within  ±1°  of  the 
rotational  position  of  the  reference  scrit>e 
line:  or  is  affixed  to  the  probe  such  that  the 
rotational  offset  of  the  device  from  the 
reference  scribe  line  is  known  to  within  ±1*. 
This  check  shall  consist  of  direct 
measurements  of  the  rotational  positions  of 
the  reference  scribe  line  and  angle-measuring 
device  sufficient  to  verify  that  these 
specifications  are  met.  Annex  A  in  section  18 
of  this  method  gives  recommended 
procedures  for  performing  the  rotational 
position  check,  and  Table  2G-2  gives  an 
example  data  form.  Procedures  other  than 
those  recommended  in  Annex  A  in  section 
18  may  be  used,  provided  they  demonstrate 
whether  the  alignment  specification  is  met 
and  are  explained  in  detail  in  the  field  test 
report 

8.3.1  Angle-measuring  device  rotational 
offset.  The  tester  shall  maintain  a  record  of 
the  angle-measuring  device  rotational  offset, 
Raoo.  as  defined  in  section  3.1.  Note  that 
Raoo  is  assigned  a  value  of  0°  when  the 
angle-measuring  device  is  aligned  to  within 
±1*  of  the  rotational  position  of  the  reference 
scribe  line.  The  Rado  shall  be  us6d  to 
determine  the  yaw  angle  of  flow  in 
accordance  with  section  8.9.4. 

8.3.2  Sign  of  angle-measuring  device 
rotational  offaet  The  sign  of  Rado  is  positive 
when  the  angle-measuring  device  (as  viewed 
from  the  "tail"  end  of  the  probe)  is 
positioned  in  a  clockwise  direction  from  the 
reference  scribe  line  and  negative  when  the 
device  is  positioned  in  a  counterclockwise 
direction  aom  the  reference  scribe  line. 

8.3.3  Anglie-measuring  devices  that  can 
be  independently  adjusted  (e.g.,  by  means  of 
a  set  screw),  after  being  locked  into  position 
on  the  probe  sheath,  may  be  used.  However, 
the  Rado  must  also  take  into  account  this 
adjustment 


8.3.4  Post-test  check.  If  probe  extensions 
remain  attached  to  the  main  probe 
throughout  the  field  test,  the  rotational 
position  check  shall  be  repeated,  at  a 
minimum,  at  the  completion  of  the  field  test 
to  ensuire  that  the  angle-measuring  device  has 
remained  within  ±2°  of  its  rotational  position 
established  prior  to  testing.  At  the  discretion 
of  the  tester,  additional  checks  may  be 
conducted  after  completion  of  testing  at  any 
sample  port  or  after  any  test  run.  If  the  ±2* 
specification  is  not  met,  all  measurements 
made  since  the  last  successful  rotational 
position  check  must  be  repeated.  Section 
18.1.1.3  of  Annex  A  provides  an  example 
procedure  for  performing  the  post-test  check. 

8.3.5  Exceptions. 

8.3.5.1  A  rotational  position  check  need 
not  be  performed  if,  for  measurements  taken 
at  all  velocity  traverse  points,  the  yaw  angle- 
measiiring  device  is  mounted  and  aligned 
directly  on  the  reference  scribe  line  specified 
in  sections  6.1.5.1  and  6.1.5.3  and  no 
independent  adjustments,  as  described  in 
section  8.3.3,  are  made  to  device's  rotational 
position. 

8.3.5.2  If  extensions  are  detached  and  re- 
attached to  the  probe  during  a  field  test,  a 
rotational  position  check  need  only  be 
performed  the  first  time  an  extension  is 
added  to  the  probe,  rather  than  each  time  the 
extension  is  re-attached,  if  the  probe 
extension  is  designed  to  be  locked  into  a 
mechanically  fixed  rotational  position  (e.g., 
through  the  use  of  interlocking  grooves),  that 
can  re-establish  the  initial  rotational  position 
to  within  ±1". 

8.4    Leak  Checks.  A  pre-test  leak  check 
shall  be  conducted  before  each  field  test.  A 
post-test  check  shall  be  performed  at  the  end 
of  the  field  test,  but  additional  leak  checks 
may  be  conducted  after  any  test  run  or  group 
of  test  runs.  The  post-test  check  may  also 
serve  as  the  pre-test  check  for  the  next  group 
of  test  runs.  If  any  leak  check  is  failed,  all 
runs  since  the  last  passed  leak  check  are 
invalid.  While  performing  the  leak  check 
procedures,  also  check  each  pressure  device's 
responsiveness  to  changes  in  pressure. 

8.4. 1    To  perform  the  leak  check  on  a 
Type  S  pitot  tube,  pressurize  the  pitot  impact 
opening  until  at  least  7.6  cm  H2O  (3  in.  HjO) 
velocity  pressure,  or  a  pressure 
corresponding  to  approximately  75  percent  of 
the  pressure  device's  measurement  scale, 
whichever  is  less,  registers  on  the  pressure 
device;  then,  close  off  the  impact  opening. 
The  pressure  shall  remain  stable  (±2.5  mm 
H2O,  ±0.10  in.  H2O)  for  at  least  15  seconds. 
Repeat  this  procedure  for  the  static  pressure 
side,  except  use  suction  to  obtain  the 
required  pressure.  Other  leak-check 
procedures  may  be  used,  if  approved  by  the 
Administrator. 

8.4.2    To  perform  the  leak  check  on  a  3- 
D  probe,  pressurize  the  probe's  impact  (Pi) 
opening  until  at  least  7.6  cm  HjO  (3  in.  HjO) 
velocity  pressure,  or  a  pressure 
corresponding  to  approximately  75  percent  of 
the  pressure  device's  measurement  scale, 
whichever  is  less,  registers  on  the  pressure 
device;  then,  close  off  the  impact  opening. 
The  pressure  shall  remain  stable  (±2.5  mm 
H2O,  ±0.10  in.  H2O)  for  at  least  15  seconds. 
Check  the  P2  and  Pj  pressure  ports  in  the 
same  fashion.  Other  leak-check  procedures 
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may  be  used,  if  approved  by  the 
Administrator. 

8.5  Zeroing  the  Di^rential  Pressure- 
measuring  Device.  Zero  each  differential 
pressure-measuring  device,  including  the 
device  used  for  yaw  nulling,  before  each  field 
test  At  a  minimum,  check  the  zero  after  each 
field  test  A  zero  check  may  also  be 
performed  after  any  test  run  or  group  of  test 
runs.  For  fluid  manometers  and  mechanical 
pressure  gauges  (e.g.,  Magnehelic®  gauges), 
the  zero  reading  shall  not  deviate  from  zero 
by  more  than  ±0.8  mm  H2O  (±0.03  in.  HjO) 
or  one  minor  scale  division,  whichever  is 
greater,  between  checks.  For  electronic 
manometers,  the  zero  reading  shall  not 
deviate  from  zero  between  checks  by  more 
than:  ±0.3  mm  H2O  (±0.01  in.  HjO).  for  full 
scales  less  than  or  equal  to  5.1  cm  H2O  (2.0 
in.  H2O);  or  ±0.8  mm  H2O  (±0.03  in.  H2O),  for 
fiill  scales  greater  than  5.1  cm  H2O  (2.0  in. 
H2O).  (Note:  If  negative  zero  drift  is  not 
directly  readable,  estimate  the  reading  based 
on  the  position  of  the  gauge  oil  in  the 
manometer  or  of  the  needle  on  the  presstue 
gauge.)  In  addition,  for  all  pressure- 
measuring  devices  except  those  used 
exclusively  for  yaw  nulling,  the  zero  reading 
shall  not  deviate  from  zero  by  more  than  5 
percent  of  the  average  measured  differential 
pressure  at  any  distinct  process  condition  or 
load  level.  If  any  zero  check  is  failed  at  a 
specific  process  condition  or  load  level,  all 
r\ms  conducted  at  that  process  condition  or 
load  level  since  the  last  passed  zero  check  are 
invalid. 

8.6  Traverse  Point  Verification.  The 
number  and  location  of  the  traverse  points 
shall  be  selected  based  on  Method  1 
guidelines.  The  stack  or  duct  diameter  and 
port  nipple  lengths,  including  any  extension 
of  the  port  nipples  info  the  stack  or  duct, 
shall  be  verified  the  first  time  the  test  is 
performed;  retain  and  use  this  information 
for  subsequent  field  tests,  updating  it  as 
required.  Physically  measure  the  stack  or 
duct  dimensions  or  use  a  calibrated  laser 
device;  do  not  use  engineering  drawings  of 
the  stack  or  duct  The  probe  length  necessary 
to  reach  each  traverse  point  shall  be  recorded 
to  within  ±6.4  mm  (±V4  in.)  and,  for  manual 
probes,  marked  on  the  probe  sheath.  In 
determining  these  lengths,  the  tester  shall 
take  into  account  both  the  distance  that  the 
port  flange  projects  outside  of  the  stack  and 
the  depth  that  any  port  nipple  extends  into 
the  gas  stream.  The  resultiiig  point  positions 
shall  reflect  the  true  distances  from  the 
inside  wall  of  the  stack  or  duct,  so  that  when 
the  tester  aligns  any  of  the  markings  with  the 
outside  face  of  the  stack  port,  the  probe's 
impact  port  shall  be  located  at  the 
appropriate  distance  from  the  inside  wall  for 
the  respective  Method  1  traverse  point. 
Before  beginning  testing  at  a  particular 
location,  an  out-of-stack  or  duct  verification 
shall  be  performed  on  each  probe  that  will 
be  used  to  ensure  that  these  position 
markings  are  correct.  The  distances  measured 
during  the  verification  must  agree  with  the 
previously  calculated  distances  to  within  ±V« 
in.  For  manual  probes,  the  traverse  point 
positions  shall  be  verified  by  measuring  the 
distance  of  each  mark  frt>m  the  probe's 
impact  pressure  port  (the  Pi  port  for  a  3-D 
probe).  A  comparable  out-of-stack  test  shall 


be  performed  on  automated  probe  systems. 
The  probe  shall  be  extended  to  each  of  the 
prescribed  traverse  point  positions.  Then,  the 
accuracy  of  the  positioning  for  each  traverse 
point  shall  be  verified  by  measuring  the 
distance  between  the  port  flange  and  the 
probe's  impact  pressure  port. 

8.7  Probe  Installation.  Insert  the  probe 
into  the  test  port.  A  solid  material  shall  be 
used  to  seal  the  port 

8.8  System  Response  Time.  Determine 
the  response  time  of  the  probe  measurement 
system.  Insert  and  position  the  "cold"  probe 
(at  ambient  temperature  and  pressure)  at  any 
Method  1  traverse  point.  Read  and  record  the 
probe  differential  pressure,  temperature,  and 
elapsed  time  at  15-second  intervals  until 
stable  readings  for  both  pressure  and 
temperature  are  achieved.  The  response  time 
is  the  longer  of  these  two  elapsed  times. 
Record  the  response  time. 

8.9  Sampling. 

8.9.1  Yaw  angle  measurement  protocol. 
With  manual  pn^s,  yaw  angle 
measurements  may  be  obtained  in  two 
alternative  ways  during  the  field  test,  either 
by  using  a  yaw  angle-measiuing  device  (e.g., 
digital  inclinometer)  affixed  to  the  probe,  or 
using  a  protractor  wheel  and  pointer 
assembly.  For  horizontal  traversing,  either 
approach  may  be  used.  For  vertical 
traversing,  i.e.,  when  measuring  from  on  top 
or  into  the  bottom  of  a  horizontal  duct,  only 
the  protractor  wheel  and  pointer  assembly 
may  be  used.  With  automated  probes,  curve- 
fitting  protocols  may  be  used  to  obtain  yaw- 
angle  measurements. 

8.9.1.1  If  a  yaw  angle-measuring  device 
affixed  to  the  probe  is  to  be  used,  lock  the 
device  on  the  probe  sheath,  aligning  it  either 
on  the  reference  scribe  line  or  in  the 
rotational  offset  position  established  under 
section  8.3.1. 

8.9.1.2  If  a  protractor  wheel  and  pointer 
assembly  is  to  be  used,  follow  the  procedures 
in  Annex  B  of  this  method. 

8.9.1.3  Curve-fitting  procedures.  Curve- 
fitting  routines  sweep  through  a  range  of  yaw 
angles  to  create  curves  correlating  pressure  to 
yaw  position.  To  find  the  zero  yaw  position 
and  the  yaw  angle  of  flow,  the  curve  found 
in  the  stack  is  computationally  compared  to 

a  similar  curve  that  was  previously  generated 
under  controlled  conditions  in  a  wind 
tunnel.  A  probe  system  that  uses  a  curve- 
fitting  routine  for  determining  the  yaw-null 
position  of  the  probe  head  may  be  used, 
provided  that  it  is  verified  in  a  wind  tunnel 
to  be  able  to  determine  the  yaw  angle  of  flow 
to  within  ±1'. 

8.9.1.4  Other  yaw  angle  determination 
procedures.  If  approved  by  the 
Administrator,  other  procedures  for 
determining  yaw  angle  may  be  used, 
provided  that  they  are  verified  in  a  wind 
tunnel  to  be  able  to  perform  the  yaw  angle 
calibration  procedure  as  described  in  section 
10.5. 

8.9.2  Sampling  strategy.  At  each  traverse 
point,  first  yaw-null  the  probe,  as  described 
in  section  8.9.3,  below.  Then,  with  the  probe 
oriented  into  the  direction  of  flow,  measure 
and  record  the  yaw  angle,  the  differential 
pressure  and  the  temperature  at  the  traverse 
point,  after  stable  readings  are  achieved,  in 
accordance  with  sections  8.9.4  and  8.9.5.  At 


the  start  of  testing  in  each  port  (i.e.,  after  a 
probe  has  been  inserted  into  the  flue  gas 
stream),  allow  at  least  the  response  time  to 
elapse  before  beginning  to  take 
measurements  at  the  first  traverse  point 
accessed  from  that  port.  Provided  that  the 
probe  is  not  removed  from  the  flue  gas 
stream,  measurements  may  be  taken  at 
subsequent  traverse  points  accessed  frt>m  the 
same  test  port  without  waiting  again  for  the 
response  time  to  elapse. 

8.9.3    Yaw-nulling  procedure.  In 
preparation  for  yaw  angle  determination,  the 
probe  must  first  be  yaw  nulled.  After 
positioning  the  probe  at  the  appropriate 
traverse  point,  perform  the  following 
procedures. 

8.9.3.1  For  Type  S  probes,  rotate  the 
probe  until  a  null  differential  pressure 
reading  is  obtained.  The  direction  of  the 
probe  rotation  shall  be  such  that  the 
thermocouple  is  located  downstream  of  the 
probe  pressure  ports  at  the  yaw-null  position. 
Rotate  the  probe  90°  back  from  the  yaw-null 
position  to  orient  the  impact  pressure  port 
into  the  direction  of  flow.  Read  and  record 
the  angle  displayed  by  the  angle-measiiring 
device. 

8.9.3.2  For  3-D  probes,  rotate  the  probe 
until  a  null  differential  pressure  reading  (the 
difference  in  pressures  across  the  P2  and  Pj 
pressure  ports  is  zero,  i.e.,  P2  =  P3)  is 
indicated  by  the  yaw  angle  pressure  gauge. 
Read  and  record  the  angle  displayed  by  the 
angle-measuring  device. 

8.9.3.3  Sign  of  the  measured  angle.  The 
angle  displayed  on  the  angle-measuring 
device  is  considered  positive  when  the 
probe's  impact  pressure  port  (as  viewed  from 
the  "tail"  end  of  the  probe)  is  oriented  in  a 
clockwise  rotational  position  relative  to  the 
stack  or  duct  axis  and  is  considered  negative 
when  the  probe's  impact  pressure  port  is 
oriented  in  a  counterclockwise  rotational 
position  (see  Figure  2G-7). 

'    8.9.4    Yaw  angle  determination.  After 
performing  the  applicable  yaw-nulling 
procedure  in  section  8.9.3,  determine  the 
yaw  angle  of  flow  according  to  one  of  the 
following  procedures.  Special  care  must  be 
observed  to  take  into  account  the  signs  of  the 
recorded  angle  reading  and  all  o^ets. 

8.9.4.1  Direct-reading.  If  all  rotational 
ofeets  are  zero  or  if  the  angle-measuring     ^ 
device  rotational  offset  (Rado)  determined  h> 
section  8.3  exactly  compensates  for  the  scribe 
line  rotational  of^et  (Rsu>)  determined  in 
section  10.5,  then  the  magnitude  of  the  yaw 
angle  is  equal  to  the  displayed  angle- 
measuring  device  reading  from  section 
8.9.3.1  or  8.9.3.2.  The  algebraic  sign  of  the 
yaw  angle  is  determined  in  accordance  with 
section  8.9.3.3.  (Note:  Under  certain 
circumstances  (e.g.,  testing  of  horizontal 
ducts)  a  90°  adjustment  to  the  angle- 
measuring  device  readings  may  be  necessary 
to  obtain  the  correct  yaw  angles.) 

8.9.4.2  Compensation  for  rotational 
o^ets  during  data  reduction.  When  the 
angle-measuring  device  rotational  offset  does 
not  compensate  for  reference  scribe  line 
rotational  offset,  the  following  procedure 
shall  be  used  to  determine  the  yaw  angle: 

(a)  Enter  the  reading  indicated  by  the 
angle-measuring  device  finm  section  8.9.3.1 
or  8.9.3.2. 
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(b)  Associate  the  proper  algebraic  sign  bom 
section  8.9.3.3  with  the  reading  in  step  (a). 

(c)  Subtract  the  reference  scribe  line 
rotational  oEEset,  Rsloi  from  the  reading  in 
step  fb). 

(d)  Subtract  the  angle-measuring  device 
rotational  offset,  Rado,  if  any,  from  the  result 
obtained  in  step  (c). 

(e)  The  final  result  obtained  in  step  (d)  is 
the  yaw  angle  of  flow. 

[Note:  It  may  be  necessary  to  first  apply  a  90» 
adjustment  to  the  reading  in  step  (a),  in  order 
to  obtain  the  correct  yaw  angle.] 
8.9.4.3    Record  the  yaw  angle 
measurements  on  a  form  simikr  to  Table  2G- 
3. 

8.9.5    Impact  velocity  determination. 
Maintain  the  probe  rotational  position 
established  during  the  yaw  angle 
determination.  Then,  begin  recording  the 
pressure-measuring  device  readings.  These 
pressure  measurements  shall  be  t^en  over  a 
sampling  period  of  sufficiently  long  duration 
to  ensure  representative  readings  at  each 
traverse  point.  If  the  pressure  measurements 
are  determined  from  visual  readings  of  the 
pressure  device  or  display,  allow  sufficient 
time  to  observe  the  pulsation  in  the  readings 
to  obtain  a  sight-weighted  average,  which  is 
then  recorded  manually.  If  an  automated  data 
acquisition  system  (e.g.,  data  logger, 
computer-based  data  recorder,  strip  chart 
recorder)  is  used  to  record  the  pressure 
measiuements,  obtain  an  integrated  average 
of  all  pressure  readings  at  the  traverse  point. 
Stack  or  duct  gas  temperature  measurements 
shall  be  recorded,  at  a  minimum,  once  at 
each  traverse  point.  Record  all  necessary  data 
as  shown  in  the  example  field  data  form 
(Table  2G-3). 

8.9.6    Alignment  check.  For  manually 
operated  probes,  after  the  required  yaw  angle 
and  differential  pressure  and  temperature 
measurements  have  been  made  at  each 
traverse  point,  verify  (e.g.,  by  visual 
inspection)  that  the  yaw  angle-measuring 
device  has  remained  in  proper  alignment 
with  the  reference  scribe  line  or  with  the 
rotational  offset  position  established  in 
section  8.3.  If,  for  a  particular  traverse  point, 
the  angle-measuring  device  is  found  to  be  in 
proper  alignment,  proceed  to  the  next 
traverse  point;  otherwise,  re-align  the  device 
and  repeat  the  angle  and  differential  pressure 
measurements  at  the  traverse  point.  In  the 
course  of  a  traverse,  if  a  mark  used  to 
properly  align  the  angle-measuring  device 
(e.g.,  as  described  in  section  18.1.1.1)  cannot 
be  located,  re-establish  the  aligmnent  mark 
before  proceeding  with  the  traverse. 

8.10  Probe  Plugging.  Periodically  check 
for  plugging  of  the  pressure  ports  by 
observing  the  respoflses  on  Uie  pressure 
differential  readouts.  Plugging  causes  erratic 
results  or  sluggish  responses.  Rotate  the 
probe  to  determine  whether  the  readouts 
respond  in  the  expected  direction.  If  plugging 
is  detected,  correct  the  problem  and  rep>eat 
the  affected  measurements. 

8.11  Static  Pressure.  Measure  the  static 
pressure  in  the  stack  or  duct  using  the 
equipment  described  in  section  6.7. 

8.11.1    If  a  Tjrpe  S  probe  is  used  for  this 
measurement,  position  the  probe  at  or 
between  any  traverse  point(s)  and  rotate  the 
probe  until  a  null  differential  pressure 


reading  is  obtained.  Disconnect  the  tubing 
from  one  of  the  pressure  ports;  read  and 
record  the  A  P.  For  pressure  devices  with 
one-directional  scales,  if  a  deflection  in  the 
positive  direction  is  noted  with  the  negative 
side  disconnected,  then  the  static  pressure  is 
positive.  Likewise,  if  a  deflection  in  the 
positive  direction  is  noted  with  the  positive 
side  disconnected,  then  the  static  pressure  is 
negative. 

8.11.2    If  a  3-D  probe  is  used  for  this 
measurement,  position  the  probe  at  or 
between  any  traverse  point(s)  and  rotate  the 
probe  until  a  null  differential  pressure 
reading  is  obtained  at  P2-P3.  Rotate  the  probe 
90°.  Disconnect  the  Pj  pressure  side  of  the 
probe  and  read  the  pressure  Pi-Pb»  and 
record  as  the  static  pressure.  (Note:  The 
spherical  probe,  specified  in  section  6.1.2  of 
Method  2F,  is  unable  to  provide  this 
measurement  and  shall  not  be  used  to  take 
static  pressure  measurements.) 

8.12  Atmospheric  Pressure.  Determine 
the  atmospheric  pressure  at  the  sampling 
elevation  during  each  test  nm  following  the 
procedure  described  in  section  2.5  of  Method 
2. 

8.13  Molecular  Weight  Determine  the 
stack  or  duct  gas  dry  molecular  weight  For 
combustion  processes  or  processes  that  emit 
essentially  CCb,  Oj,  CO.  and  Nj,  use  Method 
3  or  3A.  For  processes  emitting  essentially 
air,  an  analysis  need  not  be  conducted;  use 
a  dry  molecular  weight  of  29.0.  Other 
methods  may  be  used,  if  approved  by  the 
Administrator. 

8.14  Moisture.  Determine  the  moisture 
content  of  the  stack  gas  using  Method  4  or 
equivalent. 

8.15  Data  Recording  and  Calculations. 
Record  all  required  data  on  a  form  similar  to 
Table  2G-3. 

8.15.1  2-D  probe  calibration  coefficient 
When  a  Type  S  pitot  tube  is  used  in  the  field, 
the  appropriate  calibration  coefficient  as 
determined  in  section  10.6  shall  be  used  to 
perform  velocity  calculations.  For  calibrated 
Type  S  pitot  tubes,  the  A-side  coefficient 
shall  be  used  when  the  A-side  of  the  tube 
faces  the  flow,  and  the  B-side  coefficient 
shall  be  used  when  the  B-side  faces  the  flow. 

8.15.2  3-D  calibration  coefficient  When  a 
3-D  probe  is  used  to  collect  data  with  this 
method,  follow  the  provisions  for  the 
calibration  of  3-D  probes  in  section  10.6  of 
Method  2F  to  obtain  the  appropriate  velocity 
calibration  coefficient  (F2  as  derived  using 
Equation  2F-2  in  Method  2F)  corresponding 
to  a  pitch  angle  position  of  0". 

8. 1 5. 3  Calculations.  Calculate  the  yaw- 
adjusted  velocity  at  each  traverse  point  using 
the  equations  presented  in  section  12.2. 
Calculate  the  test  nm  average  stack  gas 
velocity  by  finding  the  arithmetic  average  of 
the  point  velocity  results  in  accordance  with 
sections  12.3  and  12.4.  and  calculate  the 
stack  gas  volumetric  flow  rate  in  accordance 
with  section  12.5  or  12.6,  as  applicable. 

9.0    Quality  Control 

9.1    Quality  Control  Activities.  In 
conjunction  with  the  yaw  angle 
determination  and  the  pressure  and 
temperature  measurements  specified  in 
section  8.9,  the  following  quality  control 
checks  should  be  performed. 


9.1.1  Range  of  the  differential  pressure 
gauge.  In  accordance  with  the  specifications 
in  section  6.4,  ensure  that  the  proper 
differential  pressure  gauge  is  being  used  for 
the  range  of  A  P  values  encountered.  If  it  is 
necessary  to  change  to  a  more  sensitive 
gauge,  replace  the  gauge  with  a  gauge 
calibrated  according  to  section  10.3.3. 
perform  the  leak  check  described  in  section 
8.4  and  the  zero  check  described  in  section 
8.5,  and  repeat  the  differential  pressure  and 
temperature  readings  at  each  traverse  point 

9.1.2  Horizontal  stability  check.  For 
horizontal  traverses  of  a  stack  or  duct, 
visually  check  that  the  probe  shaft  is 
maintained  in  a  horizontal  position  prior  to 
taking  a  pressure  reading.  Periodically, 
during  a  test  run,  the  probe's  horizontal 
stability  should  be  verified  by  placing  a 
carpenter's  level,  a  digital  inclinometer,  or 
other  angle-measuring  device  on  the  portion 
of  the  probe  sheath  that  extends  outside  of 
the  test  port.  A  comparable  check  should  be 
performed  by  automated  systems. 

10.0    Calibration 

10.1    Wind  Tunnel  Qualification  Checks. 
To  qualify  for  use  in  calibrating  probes,  a 
wind  tunnel  shall  have  the  design  features 
specified  in  section  6.11  and  satisfy  the 
following  qualification  criteria.  The  velodfy 
pressure  cross-check  in  section  10.1.1  and 
axial  flow  verification  in  section  10.1.2  shall 
be  performed  before  the  initial  use  of  the 
wind  tunnel  and  repeated  immediately  after 
any  alteration  occurs  in  the  wind  tunnel's 
configuration,  fans,  interior  surfaces, 
straightening  vanes,  controls,  or  other 
properties  that  could  reasonably  be  expected 
to  alter  the  flow  pattern  or  velocity  stability 
in  the  timnel.  The  owner  or  operator  of  a 
wind  timnel  used  to  calibrate  probes 
according  to  this  method  shall  maintain 
records  documenting  that  the  wind  tunnel 
meets  the  requirements  of  sections  10.1.1  and 
10.1.2  and  shall  provide  these  records  to  the 
Administrator  up>on  request 

10.1.1    Velocity  pressure  cross-check.  To 
verify  that  the  wind  tunnel  produces  the 
same  velocity  at  the  tested  probe  head  as  at 
the  calibration  pitot  tube  impact  port, 
perform  the  following  cross-check.  Take 
three  differential  pressure  measurements  at 
the  fixed  calibration  pitot  tube  location, 
using  the  calibration  pitot  tube  specified  in 
section  6.10,  and  take  three  measurements 
with  the  calibration  pitot  tube  at  the  wind 
tunnel  calibration  location,  as  defined  in 
section  3.21.  Alternate  the  measurements 
between  the  two  positions.  Perform  this 
procedure  at  the  lowest  and  highest  velocity 
settings  at  which  the  probes  will  be 
calibrated.  Record  the  values  on  a  form 
similar  to  Table  2G-4.  At  each  velocity 
setting,  the  average  velocity  pressure 
obtained  at  the  wind  timnel  calibration 
location  shall  be  within  ±2  {>ercent  or  2.5  mm 
HjO  (0.01  in.  H2O),  whichever  is  less 
restrictive,  of  the  average  velocity  pressure 
obtained  at  the  fixed  calibration  pitot  tube 
location.  This  comparative  check  shall  be 
performed  at  2.5-cm  (1-in.),  or  smaller, 
intervals  across  the  full  length,  width,  and 
depth  (if  applicable)  of  the  wind  tunnel 
calibration  location.  If  the  criteria  are  not  met 
at  every  tested  point,  the  wind  timnel 
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calibration  location  must  be  redefined,  so 
that  acceptable  results  are  obtained  at  every 
point.  Include  the  results  of  the  velocity 
pressure  cross-check  in  the  calibration  data 
section  of  the  field  test  report.  (See  section 
16.1.4.) 

10.1.2    Axial  flow  verification.  The 
following  procedures  shall  be  performed  to 
demonstrate  that  there  is  fully  developed 
axial  flow  within  the  wind  tunnel  calibration 
location  and  at  the  calibration  pitot  tube ' 
location.  Two  options  are  available  to 
conduct  this  check. 

10.1.2.1  Using  a  calibrated  3-D  probe.  A 
probe  that  has  been  previously  calibrated  in 
a  wind  tunnel  with  documented  axial  flow 
(as  defined  in  section  3.22)  may  be  used  to 
conduct  this  check.  Insert  the  calibrated  3- 
D  probe  into  the  wind  tunnel  test  section 
using  the  tested  probe  port.  Following  the 
pnx^ures  in  sections  8.9  and  12.2  of 
Method  2F.  determine  the  yaw  and  pitch 
angles  at  all  the  point(s)  in  the  test  section 
where  the  velocity  pressure  cross-check,  as 
specified  in  section  10.1.1.  is  performed.  This 
includes  all  the  points  in  the  calibration 
location  and  the  point  where  the  calibration 
pitot  tube  will  be  located.  Determine  the  yaw 
and  pitch  angles  at  each  point.  Repeat  these 
measurements  at  the  highest  and  lowest 
velocities  at  which  the  probes  will  be 
calibrated.  Record  the  values  on  a  form 
similar  to  Table  2G-5.  Each  measured  yaw 
and  pitch  angle  shall  be  within  ±3®  of  0@. 
Exceeding  the  limits  indicates  unacceptable 
flow  in  the  test  section.  Until  the  problem  is 
corrected  and  acceptable  flow  is  verified  by 
repetition  of  this  procedure,  the  wind  tunnel 
shall  not  be  used  for  calibration  of  probes. 
Include  the  results  of  the  axial  flow 
verification  in  the  calibration  data  section  of 
the  field  test  report.  (See  section  16.1.4.) 

10.1.2.2  Using  alternative  probes.  Axial 
flow  verification  may  be  performed  using  an 
uncalibrated  prism-shaped  3-D  probe  (e.g., 
DA  or  DAT  probe)  or  an  uncalibrated  wedge 
probe.  (Figure  2G-6  illustrates  a  typical 
wedge  probe.)  This  approach  requires  use  of 
two  ports:  the  tested  probe  port  and  a  second 
port  located  90"  from  the  tested  probe  port. 
Each  port  shall  provide  access  to  all  the 
points  within  the  wind  tunnel  test  section 
where  the  velocity  pressure  cross-check,  as 
specified  in  section  10.1.1,  is  conducted.  The 
probe  setup  shall  include  establishing  a 
reference  yaw-null  position  on  the  probe 
sheath  to  serve  as  the  location  for  installing 
the  angle-measuring  device.  Physical  design 
features  of  the  DA.  DAT,  and  wedge  probes 
are  relied  on  to  determine  the  reference 
position.  For  the  DA  or  DAT  probe,  this 
reference  position  can  be  determined  by 
setting  a  digital  inclinometer  on  the  flat  facet 
where  the  Pi  pressure  port  is  located  and 
then  identifying  the  rotational  position  on 
the  probe  sheath  where  a  second  angle- 
measuring  device  would  give  the  same  angle 
reading.  The  reference  position  on  a  wedge 
probe  shaft  can  be  determined  either 
geometrically  or  by  placing  a  digital 
inclinometer  on  each  side  of  the  wedge  and 
rotating  the  probe  until  equivalent  readings 
are  obtained.  With  the  latter  approach,  the 
reference  position  is  the  rotational  position 
on  the  probe  sheath  where  an  angle- 
measuring  device  would  give  a  reading  of  0°. 


After  installation  of  the  angle-measuring 
device  in  the  reference  yaw-null  position  on 
the  probe  sheath,  determine  the  yaw  angle 
from  the  tested  port.  Repeat  this 
measurement  using  the  90°  offset  port,  which 
provides  the  pitch  angle  of  flow.  Determine 
the  yaw  and  pitch  angles  at  all  the  point(s) 
in  the  test  section  where  the  velocity 
pressure  cross-check,  as  si)ecified  in  section 
10.1.1,  is  performed.  This  includes  all  the 
points  in  the  wind  tunnel  calibration  location 
and  the  point  where  the  calibration  pitot  tube 
will  be  located.  Perform  this  check  at  the 
highest  and  lowest  velocities  at  which  the 
probes  will  be  calibrated.  Record  the  values 
on  a  form  similar  to  Table  2G-5.  Each 
measured  yaw  and  pitch  angle  shall  be 
within  ±3"  of  0°.  Exceeding  the  limits 
indicates  unacceptable  flow  in  the  test 
section.  Until  the  problem  is  corrected  and 
acceptable  flow  is  verified  by  repetition  of 
this  procedure,  the  wind  tunnel  shall  not  be 
used  for  calibration  of  probes.  Include  the 
results  in  the  probe  calibration  report. 
10.1.3    Wind  tunnel  audits. 

10.1.3.1  Procedure.  Upon  the  request  of  the 
Administrator,  the  owner  or  operator  of  a 
wind  tunnel  shall  calibrate  a  2-D  audit  probe 
in  accordance  with  the  procedures  described 
in  sections  10.3  through  10.6.  The  calibration 
shall  be  performed  at  two  velocities  that 
encompass  the  velocities  typically  used  for 
this  method  at  the  facility.  The  resulting 
calibration  data  shall  be  submitted  to  the 
Agency  in  an  audit  test  report.  These  results 
shall  be  compared  by  the  Agency  to  reference 
calibrations  of  the  audit  probe  at  the  same 
velocity  settings  obtained  at  two  different 
wind  tunnels. 

10.1.3.2  Acceptance  criterion.  The  audited 
tunnel's  calibration  coefficient  is  acceptable 
if  it  is  within  3  percent  of  the  reference 
calibrations  obtained  at  each  velocity  setting 
by  one  (or  both)  of  the  wind  tunnels.  If  the 
acceptance  criterion  is  not  met  at  each 
calibration  velocity  setting,  the  audited  wind 
tunnel  shall  not  be  used  to  calibrate  probes 
for  use  imder  this  method  until  the  problems 
are  resolved  and  acceptable  results  are 
obtained  upon  completion  of  a  subsequent 
audit. 

10.2    Probe  Inspection. 
10.2.1    Type  S  probe.  Before  each  calibration 
of  a  Type  S  probe,  verify  that  one  leg  of  the 
tube  is  permanently  marked  A,  and  the  other, 
B.  Carefully  examine  the  pitot  tube  fit)m  the 
top,  side,  and  ends.  Measure  the  angles  (ai, 
Qj,  Pi,  and  P2)  and  the  dimensions  (w  and  z) 
illustrated  in  Figures  2-2  and  2-3  in  Method 
2.  Also  measure  the  dimension  A,  as  shown 
in  the  diagram  in  Table  2G-1 ,  and  the 
external  tubing  diameter  (dimension  Dt, 
Figure  2-2b  in  Method  2).  For  the  purposes 
of  this  method,  Dt  shall  be  no  less  than  9.5 
mm  (%  in.).  The  base-lo-opening  plane 
distances  Pa  and  Pb  in  Figure  2-3  of  Method 
2  shall  be  equal,  and  the  dimension  A  in 
Table  2G-1  should  be  between  2.10D,  and 
3.OOD1.  Record  the  inspection  findings  and 
probe  measurements  on  a  form  similar  to 
Table  CD2-1  of  the  "Quality  Assurance 
Handbook  for  Air  Pollution  Measurement 
Systems:  Volume  III,  Stationary  Source- 
Specific  Methods'  (EPAy600/R-94/038c, 
September  1994).  For  reference,  this  form  is 
reproduced  herein  as  Table  2G-1.  The  pitot 


tube  shall  not  be  used  under  this  method  if 
it  feils  to  meet  the  specifications  in  this 
section  and  the  alignment  specifications  in 
section  6.1.1.  All  Type  S  probes  used  to 
collect  data  with  this  meUiod  shall  be 
calibrated  according  to  the  procedures 
outlined  in  sections  10.3  through  10.6  below. 
During  calibration,  each  Type  S  pitot  tube 
shall  be  configured  in  the  same  manner  as 
used,  or  planned  to  be  used,  during  the  field 
test,  including  all  components  in  the  probe 
assembly  (e.g.,  thermocouple,  probe  sheath, 
sampling  nozzle).  Probe  shaft  extensions  that 
do  not  affect  flow  around  the  probe  head 
need  not  be  attached  during  calibration. 
10.2.2    3-D  probe.  If  a  3-D  probe  is  used  to 
collect  data  with  this  method,  perform  the 
pre-calibration  inspection  according  to 
procedures  in  Method  2F,  section  10.2. 

10.3  Pre-Calibration  Procedures.  Prior  to 
calibration,  a  scribe  line  shall  have  been 
placed  on  the  probe  in  accordance  with 
section  10.4.  The  yaw  angle  and  velocity 
calibration  procedures  shall  not  begin  until 
the  pre-test  requirements  in  sections  10.3.1 
through  10.3.4  have  been  met. 

10.3.1  Perform  the  horizontal  straightness 
check  described  in  section  8.2  on  the  probe 
assembly  that  will  be  calibrated  in  the  wind 
tunnel. 

10.3.2  Perform  a  leak  check  in  accordance 
with  section  8.4. 

10.3.3  Except  as  noted  in  section  10.3.3.3, 
calibrate  all  differential  pressure-measuring 
devices  to  be  used  in  the  probe  calibrations, 
using  the  following  procedures.  At  a 
minimum,  calibrate  these  devices  on  each 
day  that  probe  calibrations  are  performed. 

10.3.3.1  Procedure.  Before  each  wind 
tunnel  use,  all  differential  pressure- 
measuring  devices  shall  be  calibrated  against 
the  reference  device  specified  in  section  6.4.3 
using  a  common  pressure  source.  Perform  the 
calibration  at  three  reference  pressures 
representing  30,  60,  and  90  percent  of  the 
full-scale  range  of  the  pressure-measuring 
device  being  calibrated.  For  an  inclined- 
vertical  manometer,  perform  separate 
calibrations  on  the  inclined  and  vertical 
portions  of  the  measurement  scale, 
considering  each  portion  of  the  scale  to  be  a 
separate  full-scale  range.  [For  example,  for  a 
manometer  with  a  0-to  2.5-cm  HjO  (0-to  1- 
in.  H2O)  inclined  scale  and  a  2.5-to  12.7-cm 
H2O  (1-to  5-in.  HzO)  vertical  scale,  calibrate 
the  inclined  portion  at  7.6, 15.2,  and  22.9 
nun  H2O  (0.3, 0.6,  and  0.9  in.  H2O),  and 
calibrate  the  vertical  portion  at  3.8,  7.6.  and 

11.4  cm  H2O  (1.5,  3.0,  and  4.5  in.  H20).l 
Alternatively,  for  the  vertical  portion  of  the 
scale,  use  three  evenly  spaced  reference 
pressures,  one  of  which  is  equal  to  or  higher 
than  the  highest  differential  pressure 
expected  in  field  applications. 

10.3.3.2  Acceptance  criteria.  At  each 
pressure  setting,  the  two  pressure  readings 
made  using  the  reference  device  and  the 
pressure-measuring  device  being  calibrated 
shall  agree  to  within  #2  percent  of  full  scale 
of  the  device  being  calibrated  or  0.5  mm  H2O 
(0.02  in.  H2O),  whichever  is  less  restrictive. 
For  ah  inclined-vertical  manometer,  these 
requirements  shall  be  met  separately  using 
the  respective  full-scale  upper  limits  of  the 
inclined  and  vertical  portions  of  the  scale. 
Differential  pressure-measuring  devices  not 
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meeting  the  #2  percent  of  full  scale  or  0.5 
mm  H2O  (0.02  in.  H2O)  calibration 
requirement  shall  not  be  used. 
10.3.3.3    Exceptions.  Any  precision 
manometer  that  meets  the  specifications  for 
a  reference  device  in  section  6.4.3  and  that 
is  not  used  for  field  testing  does  not  require 
calibration,  but  must  be  leveled  and  zeroed 
before  each  wind  tunnel  use.  Any  pressure 
device  used  exclusively  for  yaw  nulling  does 
not  require  calibration,  but  shall  be  checked 
for  responsiveness  to  rotation  of  the  probe 
prior  to  each  wind  tunnel  use. 
10.3.4    Calibrate  digital  inclinometers  on 
each  day  of  wind  tunnel  or  field  testing  (prior 
to  beginning  testing)  using  the  following 
procedures.  Calibrate  the  iaclinometer 
according  to  the  manufacturer's  calibration 
procedures.  In  addition,  use  a  triangular 
block  (illustrated  in  Figure  2G-9)  with  a 
known  angle,  ",  independently  determined . 
using  a  protractor  or  equivalent  device, 
between  two  adjacent  sides  to  verify  the 
inclinometer  readings.  (Note:  If  othw  angle- 
measuring  devices  meeting  the  provisions  of 
section  6.2.3  are  used  in  place  of  a  digital 
inclinometer,  comparable  calibration 
procedures  shall  be  performed  on  such 
devices.)  Secure  the  triangular  block  in  a 
fixed  position.  Place  the  inclinometer  on  one 
side  of  the  block  (side  A)  to  measure  the 
angle  of  inclination  (Ri).  Repeat  this 
measurement  on  the  adjacent  side  of  the 
block  (side  B)  using  the  inclinometer  to 
obtain  a  second  angle  reading  (Rj).  The 
difiierence  of  the  sum  of  the  two  readings 
from  180*  (i.e.,  ISORiRz)  sh^  be  within  «2 
of  the  known  angle,  ". 
10.4    Placement  of  Reference  Scribe  Line. 
Prior  to  the  first  calibration  of  a  probe,  a  line 
shall  be  permanently  inscribed  on  the  main 
probe  sheath  to  serve  as  a  reference  mark  fiv 
determining  yaw  angles.  Aimex  C  in  section 
18  of  this  method  gives  a  guideline  fior 
placement  of  the  reference  scribe  line. 
10.4.1    This  reference  scribe  line  shall  meet 
the  specifications  in  sections  6.1.5.1  and 
6.1.5.3  of  this  method.  To  verify  that  the 
alignment  specificatfon  in  section  6.1.5.3  is 
met,  secure  the  probe  in  a  horizontal  position 
and  measure  the  rotational  angle  of  each 
scribe  line  and  scribe  line  segment  using  an 
angle-measuring  device  that  meets  the 
specifications  in  section  6.2.1  or  6.2.3.  For 
any  scribe  line  that  is  longer  than  30.5  cm  (12 
in.),  check  the  line's  rotational  position  at 
30.5-cm  (12-in.)  intervals.  For  c»di  line 
s^iment  that  is  12  in.  or  less  in  length,  check 
the  rotational  position  at  the  two  endpoints 
of  the  segment  To  meet  the  alignment 
specification  in  section  6.1.5.3,  the  miniTniim 
and  maximum  of  all  of  the  rotational  angles 
that  are  measured  along  the  full  length  of 
main  probe  must  not  differ  by  more  than  2*. 
(Note:  A  short  reference  scribe  line  s^ment 
(e.g.,  15.2  cm  (6  in.)  or  less  in  length]  meeting 
the  alignment  specifications  in  section 
6.1.5.3  is  fiilly  acceptable  under  this  method. 
See  section  18.1.1.1  of  Annex  A  for  an 
example  of  a  probe  marking  procedure, 
suitable  for  use  with  a  short  reference  scribe 
line.) 

10.4.2    The  scribe  line  should  be  placed 
on  the  probe  first  and  then  its  offset  from  the 
yaw-null  position  established  (as  specified  in 
section  10.5).  The  rotational  position  of  the 


reference  scribe  line  relative  to  the  yaw-null 
position  of  the  probe,  as  determined  by  the 
yaw  angle  calibration  procedure  in  section 
10.5,  is  the  reference  scribe  line  rotational 
offset,  Rsu>  The  reference  scribe  line 
rotational  oSset  shall  be  recorded  and 
retained  as  part  of  the  probe's  calibration 
record. 

10.4.3    Scribe  line  for  automated  probes. 
A  scribe  line  may  not  be  necessary  for  an 
automated  probe  system  if  a  reference 
rotational  position  of  the  probe  is  built  into 
the  probe  system  design.  For  such  systems, 
a  "flat"  (or  comparable,  cleariy  identifiable 
physical  characteristic)  should  be  provided 
on  the  probe  casing  or  flange  plate  to  ensure 
that  the  reference  position  of  the  probe 
assembly  remains  in  a  vertical  or  horizontal 
position.  The  rotational  offeet  of  the  flat  (or 
comparable,  clearly  identifiable  i^ysical 
characteristic)  needed  to  orient  therefsrence 
position  of  the  probe  assembly  shall  be 
recorded  and  maintained  as  part  of  the 
automated  probe  system's  specifications. 

10.5    Yaw  Angle  Calibration  Procedure. 
For  each  probe  used  to  measure  yaw  angles 
with  this  method,  a  calibration  procedure 
shall  be  performed  in  a  wind  tunnel  meeting 
the  specifications  in  section  10.1  to 
determine  the  rotational  position  of  the 
reference  scribe  iinerelativa  to  the  probe's 
yaw-null  position.  This  procedure  shall  be 
performea  on  the  main  probe  with  all  devices 
that  will  be  attached  to  the  main  probe  in  the 
field  (such  as  thermocouples,  resistance 
temperature  detectors  (RTDs),  or  sampling 
nozzles]  that  may  a%ct  the  Bow  around  the 
probe  head.  Probe  shaft  extensions  that  do 
not  afiect  flow  around  the  probe  head  need 
not  be  attached  during  calibration.  At  a 
minnnimi,  this  procedure  shall  include  the 
foUoMring  steps. 

10.5.1  Align  and  lock  the  angle- 
measuring  device  on  the  reference  scribe 
line.  If  a  marking  procedure  (such  as 
described  in  section  18.1.1.1)  is  used,  align 
the  angle-measuring  device  on  a  mark  within 
11*  of  the  rotational  position  of  the  reference 
scribe  line.  Lock  the  angle-measuring  device 
onto  the  probe  sheath  at  this  position. 

10.5.2  Zero  the  pressure-measuring 
device  used  for  yaw  nulling. 

10.5.3  Insert  the  probe  assembly  into  the 
wind  tunnel  through  the  entry  port, 
positioning  the  probe's  impact  port  at  the 
calibration  location.  Check  the 
responsiveness  of  the  pressiue-measurement 
device  to  probe  rotation,  taking  corrective 
action  if  the  response  is  unacceptable. 

10.5.4  Ensure  that  the  probe  is  in  a 
horizontal  position,  using  a  carpenter's  level 

10.5.5  Rotate  the  probe  either  clockwrise 
or  counterclockwise  until  a  yaw  null  [zero  AP 
for  a  Type  S  probe  or  zero  (P2-P3)  for  a  3- 

0  probe]  is  obtained.  If  using  a  Type  S  probe 
with  an  attached  thermocouple,  tiie  direction 
of  the  probe  rotation  shall  be  such  that  the 
thermocouple  is  located  downstream  of  the 
probe  pressure  ports  at  the  yaw-null  position. 

10.5.6  Use  the  reading  displayed  by  the 
angle-measuring  device  at  the  yaw-null 
position  to  determine  the  magnitude  of  the 
reference  scribe  line  rotational  offset.  Rslo,  as 
defined  in  section  3.15.  Annex  D  in  section 
18  of  this  method  gives  a  recommended 
procedure  fiK'  determining  the  magnitude  of 


RsLo  with  a  digital  inclinometer  and  a  second 
procedure  for  determining  the  magnitude  of 
Rsijo  with  a  protractor  wheel  and  pointer 
device.  Table  2G-6  gives  an  example  data 
form  and  Table  2G-7  is  a  look-up  table  with 
the  recommended  procedure.  Procedures 
other  than  those  recommended  in  Annex  D 
in  section  18  may  be  used,  if  they  can 
determine  Rjuj  to  within  1°  and  are 
explained  in  detail  in  the  field  test  report 
The  algebraic  sign  of  Rslo  will  either  be 
positive  if  the  rotational  position  of  the 
reference  scribe  line  (as  viewed  frtMn  the 
"tail"  end  of  the  probe)  is  clockwise,  or 
negative,  if  counterclockwise  with  respect  to 
the  probe's  yaw-null  position.  (This  is 
illustrated  in  Figure  20-10.) 

10.5.7  The  steps  in  sections  10.5.3 
throu^  10.5.6  shall  be  performed  twice  at 
each  of  tiie  vehx:ities  at  which  the  probe  will 
be  calibrated  (in  accordance  with  sectroa 
10.6).  Record  the  values  of  Rsu> 

10.5.8  The  average  of  all  of  the  RSLO 
values  shall  be  documented  as  the  reference, 
scribe  line  rotational  offset  for  the  probe. 

10.5.9  Use  of  reference  scribe  line  ofbet. 
The  reference  scribe  line  rotational  offeet 
shall  be  used  to  determine  the  yaw  angle  of 
flow  in  accordance  with  section  8.9.4. 

10.6    Velocity  Calibration  Procedure. 
When  a  3-D  pnAw  it  used  under  this 
method,  follow  the  provisions  for  the 
calibration  of  3-D  probes  in  section  10.6  of 
Method  2F  to  obtain  the  necessary  velocity 
calibration  coefficients  (F2  as  derived  using 
Equation  2F-2  in  Method  2F)  corresponding 
to  a  pitch  angle  position  of  0*.  The  following 
procedure  applies  to  Type  S  probes.  This 
procedure  shall  be  perfonnaa  on  the  main 
probe  and  all  devices  that  will  be  attached  to 
the  main  probe  in  the  field  (e.g.. 
thermocouples,  RTDs,  sampling  nozzles)  that 
may  affect  the  flow  around  the  probe  head. 
Pn4)e  shaft  extensions  that  do  not  affect  flow 
around  the  probe  head  need  not  be  attached 
during  calibration.  (Note:  If  a  sampling 
nozzle  is  pari  of  the  assembly,  two  additicmal 
requirements  must  be  satisfied  before 
proceeding.  The  distance  between  the  nozzle 
and  the  pitot  tube  shall  meet  the  minimiui 
spacing  requirement  prescribed  in  Method  2, 
and  a  wrind  tunnel  demonstration  shall  be 
performed  that  shows  the  probe's  ability  to 
yaw  null  is  not  impaired  when  the  nozzle  is 
drawing  sample.)  To  obtain  velocity 
calibration  coefficient(s)  bx  the  tested  probe, 
proceed  as  follows. 

10.6.1    Calibration  velocities.  The  tester 
may  calibrate  the  probe  at  two  nominal  wind 
tunnel  velocity  settings  of  18.3  m/sec  and 
27.4  m/sec  (60  ft/sec  and  90  ft/sec)  and 
average  the  results  of  these  calibrations,  as 
described  in  sections  10.6.12  through 
10.6.14,  in  order  to  generate  the  calibration 
coefficient,  Q,.  If  this  option  is  selected,  this 
calibration  coefficient  may  be  used  for  all 
field  applications  where  the  velocities  are  9.1 
m/sec  (30  ft/sec)  or  greater.  Alternatively,  the 
tester  may  customize  the  probe  calibration 
for  a  particular  field  test  application  (or  for 
a  series  of  applications),  based  on  the 
expected  average  velocity(ies)  at  the  test 
s)te(s).  If  this  option  is  selected,  generate  the 
calibration  coefficients  by  calibrating  the 
probe  at  two  nominal  wind  tunnel  velocity 
settings,  one  of  which  is  less  than  or  equal 
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to  and  the  other  greater  than  or  equal  to  the 
expected  average  velocity!  ies)  for  the  field 
application(s),  and  average  the  results  as 
described  in  sections  10.6.12  through 
10.6.14.  Whichever  calibration  option  is 
selected,  the  probe  calibration  coefficient(s) 
obtained  at  the  two  nominal  calibration 
velocities  shall  meet  the  conditions  specified 
in  sections  10.6.12  through  10.6.14. 

10.6.2  Connect  the  tested  probe  and 
calibration  pitot  tube  to  their  respective 
pressure-measuring  devices.  Zero  the 
pressure-measuring  devices.  Inspect  and 
leak-check  all  pitot  lines;  repair  or  replace 
them,  if  necessary.  Turn  on  the  fan,  and 
allow  the  wind  tunnel  air  flow  to  stabilize  at 
the  first  of  the  selected  nominal  velocity 
settings. 

10.6.3  Position  the  calibration  pitot  tube 
at  its  measurement  location  (determined  as 
outlined  in  section  6.11.4.3),  and  align  the 
tube  so  that  its  tip  is  pointed  directly  into  the 
flow.  Ensure  that  the  entry  port  surrounding 
the  tube  is  properly  sealed.  The  calibration 
pitot  tube  may  either  remain  in  the  wind 
tuimel  throughout  the  calibration,  or  be 
removed  from  the  wind  tunnel  while 
measurements  are  taken  with  the  probe  being 
calibrated. 

10.6.4  Check  the  zero  setting  of  each 
pressure-measuring  device. 

10.6.5  Insert  the  tested  probe  into  the 
wind  tunnel  and  align  it  so  that  the 
designated  pressure  port  (e.g.,  either  the  A- 
side  or  B-side  of  a  Type  S  probe)  is  pointed 
directly  into  the  flow  and  is  positioned 
within  the  wind  tunnel  calibration  location 
(as  defined  in  section  3.21).  Secure  the  probe 
at  the  0°  pitch  angle  position.  Ensiire  that  the 
entry  port  surrounding  the  probe  is  properly 
sealed. 


10.6.6  Read  the  differential  pressure  from 
the  calibration  pitot  tube  (APstd  ),  and  record 
its  value.  Read  the  barometric  pressure  to 
within  ±2.5  mm  Hg  (±0.1  in.  Hg)  and  the 
temperature  in  the  wind  tunnel  to  within 
0.6°C  (I'F).  Record  these  values  on  a  data 
form  similar  to  Table  2G-8.  - 

10.6.7  After  the  tested  probe's  differential 
pressure  gauges  have  had  sufficient  time  to 
stabilize,  yaw  null  the  probe  (and  then  rotate 
it  back  90°  for  Type  S  probes),  then  obtain 
the  differential  pressure  reading  (AP).  Record 
the  yaw  angle  and  differential  pressure 
readings. 

10.6.8  Take  paired  differential  pressure 
measurements  with  the  calibration  pitot  tube 
and  tested  probe  (according  to  sections  10.6.6 
and  10.6.7).  The  paired  measurements  in 
each  replicate  can  be  made  either 
simultaneously  (i.e.,  with  both  probes  in  the 
wind  timnel)  or  by  alternating  the 
measurements  of  the  two  probes  (i.e.,  with 
only  one  probe  at  a  time  in  the  wind  tunnel). 

10.6.9  Repeat  the  steps  in  sections  10.6.6 
through  10.6.8  at  the  same  nominal  velocity 
setting  until  three  pairs  of  AP  readings  have 
been  obtained  from  the  calibration  pitot  tube 
and  the  tested  probe. 

10.6.10  Repeat  the  steps  in  sections 
10.6.6  through  10.6.9  above  for  the  A-side 
and  B-side  of  the  Type  S  pitot  tube.  For  a 
probe  assembly  constructed  such  that  its 
pitot  tube  is  always  used  in  the  same 
orientation,  only  one  side  of  the  pitot  tube 
need  be  calibrated  (the  side  that  will  iace  the 
flow).  However,  the  pitot  tube  must  still  meet 
the  alignment  and  dimension  specifications 
in  section  6.1.1  and  must  have  an  average 
deviation  [a]  value  of  0.01  or  less  as  provided 
in  section  10.6.12.4. 


10.6.11  Repeat  the  calibration  procedures 
in  sections  10.6.6  through  10.6.10  at  the 
second  selected  nominal  wind  tuimel 
velocity  setting. 

10.6.12  Perform  the  following 
calculations  separately  on  the  A-side  and  B- 
side  values. 

10.6.12.1  Calculate  a  Cp  value  for  each  of 
the  three  replicates  performed  at  the  lower 
velocity  setting  where  the  calibrations  were 
performed  using  Equation  2-2  in  section 
4.1.4  of  Method  2. 

10.6.12.2  Calculate  the  arithmetic 
average,  Cp(«vg.iow).  of  the  three  Cp  values. 

10.6.12.3  Calculate  the  deviation  of  each 
of  the  three  individual  values  of  Cp  from  the 
A-side  average  Cp<av|-iow)  value  using 
Equation  2-3  in  Method  2. 

10.6.12.4  Calculate  the  average  deviation 
(o)  of  the  three  individual  Cp  values  from 
Cp(iv(-iow)  using  Equation  2-4  in  Method  2. 
Use  the  Type  S  pitot  tube  only  if  the  values 
of  a  (side  A)  and  a  (side  B)  are  less  than  or 
equal  to  0.01.  If  both  A-side  and  B-side 
calibration  coefficients  are  calculated,  the 
absolute  value  of  the  difference  between 
Cp(iv(.iow)  (side  A)  and  Cp<.vt-iow)  (side  B)  must 
not  exceed  0.01. 

10.6.13  Repeat  the  calculations  in  section 
10.6.12  using  ihe  data  obtained  at  the  higher 
velocity  setting  to  derive  the  arithmetic  Cp 
values  at  the  higher  velocity  setting. 
Cp(.v(.hith).  and  to  determine  whether  the 
conditions  in  10.6.12.4  are  met  by  both  the 
A-side  and  B-side  calibrations  at  this  velocity 
setting. 

10.6.14  Use  equation  2G-1  to  calculate 
the  percent  difference  of  the  averaged  Cp 
values  at  the  two  calibration  velocities. 


%Difference=    '"^g" 

P(««g-lo») 


"^Pun-tii''^ 


xlOO%     Eq.  2G-1 


The  percent  difiierence  between  the  averaged 
Cp  values  shall  not  exceed  ±3  percent  If  the 
specification  is  met,  average  the  A-side 
values  of  Cp<.vg.iow)  and  Cp<t,,.high)  to  produce 
a  single  A-side  calibration  coefficient,  Cp. 
Repeat  for  the  B-side  values  if  calibrations 
were  performed  on  that  side  of  the  pitot.  If 
the  specification  is  not  met,  make  necessary 
adjustments  in  the  selected  velocity  settings 
and  repeat  the  calibration  procedure  until 
acceptable  results  are  obtained. 

10.6.15    If  the  two  nominal  velocities  used 
in  the  calibration  were  18.3  and  27.4  m/sec 
(60  and  90  ft/sec),  the  average  Cp  from  section 
10.6.14  is  applicable  to  all  velocities  9.1  m/ 
sec  (30  ft/sec)  or  greater.  If  two  other  nominal 
velocities  were  used  in  the  calibration,  the 
resulting  average  Cp  value  shall  be  applicable 
only  in  situations  where  the  velocity 
calculated  using  the  calibration  coefficient  is 
neither  less  than  the  lower  nominal  velocity 
nor  greater  than  the  higher  nominal  velocity. 

10.7    Recalibration.  Recalibrate  the  probe 
using  the  procedures  in  section  10  either 
within  12  months  of  its  first  field  use  after 
its  most  recent  calibration  or  after  10  field 
tests  (as  defined  in  section  3.3),  whichever 
occurs  later.  In  addition,  whenever  there  is 


visible  damage  to  the  probe  head,  the  probe 
shall  be  recalibrated  before  it  is  used  again. 

10.8    Calibration  of  pressure-measuring 
devices  used  in  the  field.  Before  its  initial  use 
in  a  field  test,  calibrate  each  pressure- 
measuring  device  (except  those  used 
exclusively  for  yaw  nulling)  using  the  three- 
point  calibration  procedure  described  in 
section  10.3.3.  The  device  shall  be 
recalibrated  according  to  the  procedure  in 
section  10.3.3  no  later  than  90  days  after  its 
first  field  use  following  its  most  recent 
calibration.  At  the  discretion  of  the  tester, 
more  fi^quent  calibrations  (e.g.,  after  a  field 
test)  may  be  performed.  No  adjustments, 
other  than  adjustments  to  the  zero  setting, 
shall  be  made  to  the  device  between 
calibrations. 

10.8.1    Post-test  calibration  check.  A 
single-point  calibration  check  shall  be 
performed  on  each  pressure-measuring 
device  after  completion  of  each  field  test.  At 
the  discretion  of  the  tester,  more  frequent 
single-point  calibration  checks  (e.g.,  after  one 
or  more  field  test  runs)  may  be  performed.  It 
is  recommended  that  the  post-test  check  be 
performed  before  leaving  the  field  test  site. 
The  check  shall  be  performed  at  a  pressure 


between  50  and  90  percent  of  full  scale  by 
taking  a  common  pressure  reading  with  the 
tested  probe  and  a  reference  pressure- 
measiiring  device  (as  described  in  section 
6.4.4)  or  by  challenging  the  tested  device 
with  a  reference  pressure  source  (as 
described  in  section  6.4.4)  or  by  performing 
an  equivalent  check  using  a  reference  device 
approved  by  the  Administrator. 

10.8.2    Acceptance  criterion.  At  the 
selected  pressure  setting,  the  pressure 
readings  made  using  the  reference  device  and 
the  tested  device  shall  agree  to  within  ±3 
percent  of  full  scale  of  the  tested  device  or 
0.8  mm  H2O  (0.03  in.  H2O),  whichever  is  less 
restrictive.  If  this  specification  is  met,  the  test 
data  collected  during  the  field  test  are  valid. 
If  the  specification  is  not  met,  all  test  data 
collected  since  the  last  successful  calibration 
or  calibration  check  are  invalid  and  shall  be 
repeated  using  a  pressure-measuring  device 
with  a  current,  valid  calibration.  Any  device 
that  foils  the  calibration  check  shall  not  be 
used  in  a  field  test  until  a  successful 
recalibration  is  performed  according  to  the 
procedures  in  section  10.3.3. 

10.9    Temperature  Gauges.  Same  as 
Method  2,  section  4.3.  The  alternative 
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thermocouple  calibration  procedures 
outlined  in  Emission  Measurement  Center 
(EMC)  Approved  Alternative  Method  (ALT- 
011)  "Alternative  Method  2  Thermocouple 
Calibration  Procedure"  may  be  performed. 
Temperature  gauges  shall  be  calibrated  no 
more  than  30  days  prior  to  the  start  of  a  field 
test  or  series  of  field  tests  and  recalibrated  no 
more  than  30  days  after  completion  of  a  field 
test  or  series  of  field  tests. 

10.10    Barometer.  Same  as  Method  2, 
section  4.4.  The  barometer  shall  be  calibrated 
no  more  than  30  days  prior  to  the  start  of  a 
field  test  or  series  of  field  tests. 

11.0   Analytical  Procedure 

Sample  collection  and  analysis  are 
concurrent  for  this  method  (see  section  8.0). 

12.0  Data  Analysis  and  Calculations 
These  calculations  use  the  measured  yaw 

angle  and  the  differential  pressure  and 
temperature  measurements  at  individual 
traverse  points  to  derive  the  near-axial  flue 
gas  velocity  (.(ijj  at  each  of  those  points.  The 
near-axial  velocity  values  at  all  traverse 
points  that  comprise  a  full  stack  or  duct 
traverse  are  then  averaged  to  obtain  the 
average  near-axial  stack  or  duct  gas  velocity 
a(.vt)- 

12.1  Nomenclature 

A  =  Cross-sectional  area  of  stack  or  duct  at 

the  test  port  location,  mj  (ftj). 
Bw,  =  Water  vapor  in  the  gas  stream  (from 

Method  4  or  alternative),  proportion  by 

volume. 
Cp  =  Pitot  tube  calibration  coefficient, 

dimensionless. 
F2(i)  =  3-D  probe  velocity  coefficient  at  0 

pitch,  applicable  at  traverse  point  i. 
Kp  =  Pitot  tub»e  constant, 


letrics] 

,  ft  roMt 

sec[     (» 


rKXmmHjO)    J 

for  the  metric  system,  and 

•RXin.  HjO)     J 

for  the  English  system. 

Mo  =  Molecular  weight  of  stack  or  duct  gas, 

dry  basis  (see  section  8.13),  g/g-mole  (lb/ 

lb-mole). 
M,  =  Molecular  weight  of  stack  or  duct  gas, 

wet  basis,  g/g-mole  (Ib/lb-mole). 

M,  =Md(l-B„)+l8.0B„    Eq.  2G-2 

PhK  =  Barometric  pressure  at  velocity 
measurement  site,  mm  Hg  (in.  Hg). 

Pg  =  Stack  or  duct  static  pressure,  mm  HjO 
(in.  H2O). 

P,  =  Absolute  stack  or  duct  pressure,  mm  Hg 
(in.Hg), 


P.=P^*J^       Eq.2G.3 

Pud  =  Standard  absolute  pressure,  760  mm  Ho 

(29.92  in.  Hg). 
13.6  =  Conversion  firom  mm  H2O  (in.  H2O)  to 

mm  Hg  (in.  Hg). 
Qyt  =  Average  dry-basis  volumetric  stack  or 

duct  gas  flow  rate  corrected  to  standard 

conditions,  dscm/hr  (dscf/hr). 
Q»w  =  Average  wet-basis  volumetric  stack  or 

duct  gas  flow  rate  corrected  to  standard 

conditions,  wscm/hr  (wscf/hr). 
tS(i)  =  Stack  or  duct  temperature,  "C  (T),  at 

traverse  point  i. 
T,(i)  =  Absolute  stack  or  duct  temperature,  'K 

CR),  at  traverse  point  i. 


"•(i) 


*Ki) 


'273+t 


Ki) 


Eq.  2G-4 


for  the  metric  system,  and 

'i;(i,«460+t^j)        Eq.  2G-5 

for  the  English  system. 

T«„j)=Average  absolute  stack  or  duct  gas 

temperature  across  all  traverse  points. 
Tnd=Standard  absolute  temperature,  293''K 

(528''R). 
v.(,)=Measured  stack  or  duct  gas  impact 

velocity,  m/sec  (ft/sec),  at  traverse  point 

i. 
v«(»,)=Average  near-axial  stack  or  duct  gas 

velocity,  m/sec  (ft/sec)  across  all  traverse 

points. 
APi=Velocity  head  (differential  pressure)  of 

stack  or  duct  gas.  mm  H2O  (in.  H2O), 

applicable  at  traverse  point  i. 
(Pi -P2)= Velocity  head  (differential  pressure) 

of  stack  or  duct  gas  measured  by  a  3-D 

probe,  mm  H2O  (in.  HjO).  applicable  at 

traverse  point  i. 
3,600=Conversion  factor,  sec/hr. 
18.0=Molecular  weight  of  water,  g/g-mole 

(Ib/lb-mole). 
6j,(i)=Yaw  angle  of  the  flow  velocity  vector,  at 

traverse  point  i. 
n=Number  of  traverse  points. 

12.2    Traverse  Point  Velocity  Calculations. 
Perform  the  following  calculations  from  the 
measurements  obtained  at  each  traverse 
point. 

12.2.1  Selection  of  calibration  coefficient. 
Select  the  calibration  coefficient  as  described 
in  section  10.6.1. 

12.2.2  Near-axial  traverse  point  velocity. 
When  using  a  Type  S  probe,  use  the 
following  equation  to  calculate  the  traverse 
point  near-axial  velocity  (v,(o)  &x)m  the 
diferential  pressure  (AP,),  yaw  angle  OyfiJ, 
absolute  stack  or  duct  standard  temperature 
(T,<i))  measured  at  traverse  point  i,  the 
absolute  stack  or  duct  pressure  (P.),  and 
molecular  weight  (MJ. 


«K®y(o)       Eq.  2G-6 


Use  the  following  equation  when  using  a  3- 
D  probe. 


'•(i) 


-KF   /'*''  -'''''" 


Ki) 


(cosByti,)       Eq.  20-7 


12.2.3    Handling  multiple  measurements 
at  a  traverse  point.  For  pressure  or 
temperatxu^  devices  that  take  multiple 
measurements  at  a  traverse  point,  the 
multiple  measurements  (or  where  applicable, 
their  square  roots)  may  first  be  averaged  and 
the  resulting  average  values  used  in  Uie 
equations  above.  Alternatively,  the 
individual  measurements  may  be  used  in  the 
equations  above  and  the  resulting  calculated 
values  may  then  be  averaged  to  obtain  a 
single  traverse  point  value.  With  either 


approach,  all  of  the  individual  measurements 
recorded  at  a  traverse  point  must  be  used  in 
calculating  the  applicable  traverse  point 
value. 

12.3    Average  Near-Axial  Velocity  in 
Stack  or  Duct.  Use  the  reported  traverse  point 
near-axial  velocity  in  the  following  equation. 


V  —  i'l 


't(i) 


Eq.  2G-8 


12.4    Acceptability  of  Results.  The 
acceptability  provisions  in  section  12.4  of 
Method  2F  apply  to  3-D  probes  used  imder 
Method  2G.  The  following  provisions  apply 
to  Type  S  probes.  For  Type  S  probes,  the  test 
results  are  acceptable  and  the  calculated 
value  of  v^av,)  may  be  reported  as  the  average 
near-axial  velocity  for  the  test  run  if  the 
conditions  in  either  section  12.4.1  or  12.4.2 
are  met. 

12.4.1    The  average  calibration  coefficient 
Cp  used  in  Equation  2G-6  was  generated  at 
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nominal  velocities  of  18.3  and  27.4  mJsec  (60 
and  90  ft/sec)  and  the  value  of  v,(„g) 
calculated  using  Equation  2G-8  is  greater 
than  or  equal  to  9.1  m/sec  (30  ft/ sec). 

12.4.2    The  average  calibration  coefTicient 
Cp  used  in  Equation  2G-6  was  generated  at 
nominal  velocities  other  than  18.3  or  27.4  m/ 
sec  (60  or  90  ft/sec)  and  the  value  of  v,(,vf  > 


calculated  using  Equation  2G-8  is  greater 
than  or  equal-to  the  lower  nominal  velocity 
and  less  than  or  equal  to  the  higher  nominal 
velocity  used  to  derive  the  average  Cp. 

12.4.3    If  the  conditions  in  neither  section 
12.4.1  nor  section  12.4.2  are  met,  the  test 
results  obtained  from  Equation  2G-8  are  not 
acceptable,  and  the  steps  in  sections  12.2  and 


12.3  must  be  repeated  using  an  average 
calibration  coefficient  Cp  that  satisfies  the 
conditions  in  section  12.4.1  or  12.4.2. 

12.5    Average  Gas  Volumetric  Flow  Rate 
in  Stack  or  Duct  (Wet  Basis).  Use  the 
following  equation  to  compute  the  average 
volumetric  flow  rate  on  a  wet  basis. 


Q^=3.600(v,(,^))(A) 


Eq.  2G-9 


12.6    Average  Gas  Volumetric  Flow  Rate 
in  Stack  or  Duct  (Dry  Basis).  Use  the 


following  equation  to  compute  the  average 
volumetric  flow  rate  on  a  dry  basis. 


Q^=  3.600(1 -B^Xv.v,))(A) 


!^Y. 


V^Kwi)A^"«* 


Eq.  2G-10 


13.0  Method  Performance.  [Reserved] 

14.0  Pollution  Prevention.  [Reserved] 

15.0  Waste  Management.  [Reserved] 

16.0  Reporting. 

16.1  Field  Test  Reports.  Field  test  reports 
shall  be  submitted  to  the  Agency 
according  to  applicable  regulatory 
requirements.  Field  test  reports  should, 
at  a  minimum,  include  the  following 
elements. 

16.1.1  Description  of  the  source.  This 
should  Include  the  name  and  location  of 
the  test  site,  descriptions  of  the  process 
tested,  a  description  of  the  combustion 
source,  an  accurate  diagram  of  stack  or 
duct  cross-sectional  area  at  the  test  site 
showing  the  dimensions  of  the  stack  or 
duct,  the  location  of  the  test  ports,  and 
traverse  point  locations  and 
identification  numbers  or  codes.  It 
should  also  include  a  description  and 
diagram  of  the  stack  or  duct  layout, 
showing  the  distance  of  the  test  location 
from  the  nearest  upstream  and 
downstream  disturbances  and  all 
structural  elements  (including 
breachings,  baffles,  fans,  straighteners, 
etc.)  affecting  the  flow  pattern.  If  the 
source  and  test  location  descriptions 
have  been  previously  submitted  to  the 
Agency  in  a  document  (e.g.,  a  monitoring 
plan  or  test  plan),  referencing  the 
docimient  in  lieu  of  including  this 
information  in  the  fleld  test  report  is 
acceptable. 

16.1.2  Field  test  procedures.  These  should 
include  a  description  of  test  equipment 
and  test  procedures.  Testing 
conventions,  such  as  traverse  point 
numbering  and  measurement  sequence 
(e.g.,  sampling  from  center  to  wall,  or 
wall  to  center),  should  be  clearly  stated. 
Test  port  identification  and  directional 
reference  for  each  test  port  should  be 
included  on  the  appropriate  field  test 
data  sheets. 

16.1.3  Field  test  data. 


16.1.3.1  Summary  of  results.  This  summary 
should  include  the  dates  and  times  of 
testing,  and  the  average  near-axial  gas 
velocity  and  the  average  flue  gas 
volumetric  flow  results  for  each  run  and 
tested  condition. 

16.1.3.2  Test  data.  The  following  values  for 
each  traverse  point  should  be  recorded 
and  reported: 

(a)  Differential  pressure  at  traverse  point  i 
(APi) 

(b)  Stack  or  duct  temperature  at  traverse 
point  i  (t«i)) 

(c)  Absolute  stack  or  duct  temperature  at 
traverse  point  i  (T,(i)) 

(d)  Yaw  angle  at  traverse  point  i  (SydJ 

(e)  Stack  gas  near-axial  velocity  at  traverse 
point  i{v,(i)) 

16.1.3.3  The  following  values  should  be 
reported  once  per  run: 

(a)  Water  vapor  in  the  gas  stream  (&t)m 
Method  4  or  alternative),  proportion  by 
volume  (Bwi),  measured  at  the  frequency 
specified  in  the  applicable  regulation 

(b)  Molecular  weight  of  stack  or  duct  gas,  dry 
basis  (Md) 

(c)  Molecular  weight  of  stack  or  duct  gas,  wet 
basis  (M,) 

(d)  Stack  or  duct  static  pressure  (Pf) 

(e)  Absolute  stack  or  duct  pressiu*  (P.) 

(f)  Carbon  dioxide  concentration  in  the  flue 
gas,  dry  basis  [%a  CO2) 

(g)  Oxygen  concentration  in  the  flue  gas,  dry 
basis  (%d  O2) 

(h)  Average  near-axial  stack  or  duct  gas 
velocity  (v.(,vj))  across  all  traverse  points 

(i)  Gas  volumetric  flow  rate  corrected  to 
standard  conditions,  dry  or  wet  basis  as 
required  by  the  applicable  regulation  (Qui 
orQiw) 

16.1.3.4  The  following  should  be  reported 
once  per  complete  set  of  test  runs: 

(a)  Cross-sectional  area  of  stack  or  duct  at  the 
test  location  (A) 

(b)  Pitot  tube  calibration  coefficient  (Cp) 

(c)  Measurement  system  response  time  (sec) 

(d)  Barometric  pressure  at  measurement  site 
(Pb.) 

16.1.4    Calibration  data.  The  fleld  test 
report  should  include  calibration  data  for  all 


probes  and  test  equipment  used  in  the  field 
test.  At  a  minimum,  the  probe  calibration 
data  reported  to  the  Agency  should  include 
the  following: 

(a)  Date  of  calibration 

(b)  Probe  type 

(c)  Probe  identification  number(s)  or  code(s) 

(d)  Probe  insp)ection  sheets 

(e)  Pressure  measurements  and  calculations 
used  to  obtain  calibration  coefficients  in 
accordance  with  section  10.6  of  this 
method 

(f)  Description  and  diagram  of  wind  tunnel 
used  for  the  calibration,  including 
dimensions  of  cross-sectional  area  and 
position  and  size  of  the  test  section 

(g)  Documentation  of  wind  tunnel 
qualification  tests  performed  in  accordance 
with  section  10.1  of  this  method 

16.1.5    Quality  assurance.  Specific  quality 
assurance  and  quality  control  procedures 
used  during  the  test  should  be  described. 
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18.0    Annexes 

Annex  A,  C,  and  D  describe  recommended 
procedures  for  meeting  certain  provisions  in 
sections  8.3, 10.4,  and  10.5  of  this  method. 
Annex  B  describes  procedures  to  be  fallowed 
when  using  the  protractor  wheel  and  pointer 
assembly  to  measure  yaw  angles,  as  provided 
under  section  8.9.1. 

18.1    Annex  A — Rotational  Position 
Check.  The  following  are  recommended 
procedures  that  may  be  used  to  satisfy  the 
rotational  position  check  requirements  of 
section  8.3  of  this  method  and  to  determine 
the  angle-measuring  device  rotational  offset 
(Rado). 

18.1.1    Rotational  position  check  with 
probe  outside  stack.  Where  physical 
constraints  at  the  sampling  location  allow 
full  assembly  of  the  probe  outside  the  stack 
and  insertion  into  the  test  port,  the  following 
procedures  should  be  performed  before  the 
start  of  testing.  Two  angle-measuring  devices 
that  meet  the  specifications  in  section  6.2.1 
or  6.2.3  are  required  for  the  rotational 
position  check.  An  angle  measuring  device 
whose  position  can  be  independently 
adjusted  (e.g.,  by  means  of  a  set  screw)  after 
being  locked  into  position  on  the  probe 
sheath  shall  not  be  used  for  this  check  unless 
the  independent  adjustment  is  set  so  that  the 
device  performs  exactly  like  a  device  without 
the  capability  for  independent  adjustment 
That  is,  when  aligned  on  the  probe  such  a 
device  must  give  the  same  reading  as  a 
device  that  does  not  have  the  capability  of 
being  independently  adjusted.  With  the  fully 
assembled  probe  (including  probe  shaft 
extensions,  if  any)  secured  in  a  horizontal 
position,  affix  one  yaw  angle-measiuing 
device  to  the  probe  sheath  and  lock  it  into 
position  on  the  reference  scribe  line  specified 
in  section  6.1.5.1.  Position  the  second  angle- 
measuring  device  using  the  procedure  in 
section  18.1.1.1  or  18.1.1.2. 

18.1.1.1    Marking  procedure.  The 
procedures  in  this  section  shoul(^  be 
performed  at  each  location  on  the  fully 
assembled  probe  where  the  yaw  angle- 


measuring  device  will  be  movinted  during  the 
velocity  traverse.  Place  the  second  yaw  angle- 
measuring  device  on  the  main  probe  sheath 
(or  extension)  at  the  position  where  a  yaw 
angle  will  be  measured  during  the  velocity 
traverse.  Adjust  the  position  of  the  second 
angle-measuring  device  until  it  indicates  the 
same  angle  (±1')  as  the  reference  device,  and 
affix  the  second  device  to  the  probe  sheath 
(or  extension).  Record  the  angles  indicated  by 
the  two  angle-measuring  devices  on  a  form 
similar  to  table  2G-2.  In  this  position,  the 
second  angle-measuring  device  is  considered 
to  be  properly  positioned  for  yaw  angle 
measurement  Make  a  mark,  no  wider  than 
1.6 nmi  (Vie  in.),  on  the  probe  sheath  (or 
extension),  such  that  the  yaw  angle- 
measuring  device  can  be  re-affixed  at  this 
same  properly  aligned  position  during  the 
velocity  traverse. 

18.1.1.2  Procedure  for  probe  extensions 
with  scribe  lines.  If,  during  a  velocity 
traverse  the  angle-measuring  device  will  be 
affixed  to  a  probe  extension  having  a  scribe 
line  as  specified  in  section  6.1.5.2,  the 
following  procedure  may  be  used  to  align  the 
extension's  scribe  line  with  the  reference 
scribe  line  instead  of  marking  the  extension 
as  described  in  section  18.1.1.1.  Attach  the 
probe  extension  to  the  main  probe.  Align  and 
lock  the  second  angle-measuring  device  on 
the  probe  extension's  scribe  line.  Then,  rotate 
the  extension  until  both  measuring  devices 
indicate  the  same  angle  (±1°).  Lock  the 
extension  at  this  rotational  position.  Record 
the  angles  indicated  by  the  two  angle- 
measuring  devices  on  a  form  similar  to  table 
2G-2.  An  angle-measuring  device  may  be 
aligned  at  any  position  on  this  scribe  line 
during  the  velocity  traverse,  if  the  scribe  line 
meets  the  alignment  specification  in  section 
6.1.5.3. 

18.1.1.3  Post-test  rotational  position 
check.  If  the  fully  assembled  probe  includes 
one  or  more  extensions,  the  following  check 
should  be  performed  immediately  after  the 
completion  of  a  velocity  traverse.  At  the 
discretion  of  the  tester,  additional  checks 
may  be  conducted  after  completion  of  testing 
at  any  sample  port  Without  altering  the 
alignment  of  any  of  the  components  of  the 
probe  assembly  used  in  the  velocity  traverse, 
secure  the  fiilly  assembled  probe  in  a 
horizontal  position.  Affix  an  angle-measuring 
device  at  the  reference  scrit>e  line  sp>ecified 
in  section  6.1.5.1.  Use  the  other  angle- 
measuring  device  to  check  the  angle  at  each 
location  where  the  device  was  checked  prior 
to  testing.  Record  the  readings  from  the  two 
angle-measuring  devices. 

18.1.2    Rotational  position  check  with 
probe  in  stack.  This  section  applies  only  to 
probes  that,  due  to  physical  constraints, 
cannot  be  inserted  into  the  test  port  as  hilly 
assembled  with  all  necessary  extensions 
needed  to  reach  the  inner-most  traverse 
point(s). 

18.1.2.1  Perform  the  out-of-stack 
procedure  in  section  18.1.1  on  the  main 
probe  and  any  attached  extensions  that  will 
be  initially  inserted  into  the  test  port 

18.1.2.2  Use  the  following  procedures  to 
perform  additional  rotational  position 
check(s)  with  the  probe  in  the  stack,  each 
time  a  probe  extension  is  added.  Two  angle- 
measuring  devices  are  required.  The  first  of 
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these  is  the  device  that  was  used  to  measure 
yaw  angles  at  the  preceding  traverse  point, 
left  in  its  properly  aligned  measurement 
position.  The  second  angle-measuring  device 
is  positioned  on  the  added  probe  extension. 
Use  the  applicable  procedures  in  section 
18.1.1.1  or  18.1.1.2  to  align,  adjust,  lock,  and 
mark  (if  necessary)  the  position  of  the  second 
angle-measuring  device  to  within  ±1"  of  the 
first  device.  Record  the  readings  of  the  two 
devices  on  a  form  similar  to  Table  2G-2. 

18.1.2.3    The  procedure  in  section  18.1.2.2 
should  be  performed  at  the  first  port  where 
measurements  are  taken.  The  procedure 
should  be  repeated  each  time  a  probe 
extension  is  re-attached  at  a  subsequent  port, 
unless  the  probe  extensions  are  designed  to 
be  locked  into  a  mechanically  fixed 
rotational  position  (e.g.,  through  use  of 
interlocking  grooves),  which  can  be 
reproduced  from  port  to  port  as  specified  in 
section  8.3.5.2. 

18.2    Annex  B — Angle  Measurement 
Protocol  for  Protractor  Wheel  and  Pointer 
Device.  The  following  procedure  shall  be 
used  when  a  protractor  wheel  and  pointer 
assembly,  such  as  the  one  described  in 
section  6.2.2  and  illustrated  in  Figure  2G-5 
is  used  to  measure  the  yaw  angle  of  flow. 
With  each  move  to  a  new  traverse  point, 
unlock,  re-align,  and  re-lock  the  probe,  angle- 
pointer  collar,  and  protractor  wheel  to  each 
other.  At  each  such  move,  particular 
attention  is  required  to  ensure  that  the  scribe 
line  on  the  angle  pointer  collar  is  either 
aligned  with  the  reference  scribe  line  on  the 
main  probe  sheath  or  is  at  the  rotational 
offset  position  established  under  section 
8.3.1.  The  procedure  consists  of  the  following 
steps: 

18.2.1  Affix  a  protractor  wheel  to  the 
entry  port  for  the  test  probe  in  the  stack  or 
duct. 

18.2.2  Orient  the  protractor  wheel  so  that 
the  0"  mark  corresponds  to  the  longitudinal 
axis  of  the  stack  or  duct.  For  stacks,  vertical 
ducts,  or  ports  on  the  side  of  horizontal 
ducts,  use  a  digital  inclinoineter  meeting  the 
specifications  in  section  6.2.1  to  locate  3ie  0° 
orientation.  For  ports  on  the  top  or  bottom  of 
horizontal  ducts,  identify  the  longitudinal 
axis  at  each  test  port  and  permanently  mark 
the  duct  to  indicate  the  0*  orientation.  Once 
the  protractor  wheel  is  properly  aligned,  lock 
it  into  (K>sition  on  the  test  port. 

18.2.3  Move  the  pointer  assembly  along 
the  probe  sheath  to  the  position  needed  to 
take  measurements  at  the  first  traverse  point 
Align  the  scribe  line  on  the  pointer  collar 
with  the  refierence  scribe  line  or  at  the 
rotational  ofliset  position  established  under 
section  8.3.1.  Maintaining  this  rotational 
alignment,  lock  the  pointer  device  onto  the 
probe  sheath.  Insert  the  probe  into  the  entry 
port  to  the  depth  needed  to  take 
measurements  at  the  first  traverse  point. 

18.2.4  Perform  the  yaw  angle 
determination  as  specified  in  sections  8.9.3 
and  8.9.4  and  record  the  angle  as  shown  by 
the  pointer  on  the  protractor  wheel.  Then, 
take  velocity  pressure  and  temperature 
measurements  in  accordance  with  the 
procedure  in  section  8.9.5.  Perform  the 
alignment  check  described  in  section  8.9.6. 

18.2.5  After  taking  velocity  pressure 
measurements  at  that  traverse  point,  unlock 


the  probe  fi^m  the  collar  and  slide  the  probe 
through  the  collar  to  the  depth  needed  to 
reach  the  next  traverse  point. 

18.2.6  Align  the  scribe  line  on  the  pointer 
collar  with  the  reference  scribe  line  on  the 
main  probe  or  at  the  rotational  offset  position 
established  under  section  8.3.1.  Lock  the 
collar  onto  the  probe. 

18.2.7  Repeat  the  steps  in  sections  18.2.4 
through  18.2.6  at  the  remaining  traverse 
points  accessed  fit)m  the  current  stack  or 
duct  entry  port 

18.2.8  After  completing  the  measurement 
at  the  last  traverse  point  accessed  from  a  port, 
verify  that  the  orientation  of  the  protractor 
wheel  on  the  test  port  has  not  changed  over 
the  course  of  the  traverse  at  that  port.  For 
stacks,  vertical  ducts,  or  ports  on  the  side  of 
horizontal  ducts,  use  a  digital  inclinometer 
meeting  the  specifications  in  section  6.2.1  to 
check  the  rotational  position  of  the  0°  mark 
on  the  protractor  wheel.  For  ports  on  the  top 
or  bottom  of  horizontal  ducts,  observe  the 
alignment  of  the  angle  wheel  0'  mark  relative 
to  the  permanent  0'  mark  on  the  duct  at  that 
test  port.  If  these  observed  comparisons 
exceed  ±2°  of  0°,  all  angle  and  pressure 
measurements  taken  at  that  port  since  the 
protractor  wheel  was  last  locked  into 
position  on  the  port  shall  be  repeated. 

18.2.9  Move  to  the  next  stack  or  duct 
entry  port  and  repeat  the  steps  in  sections 
18.2.1  through  18.2.8. 

18.3  Annex  C — Guideline  for  Reference 
Scribe  Line  Placement.  Use  of  the  following 
guideline  is  recommended  to  satisfy  the 
requirements  of  section  10.4  of  this  method. 
The  rotational  position  of  the  reference  scribe 
line  should  be  either  90°  or  180°  from  the 
probe's  impact  pressure  port.  For  Type-S 
probes,  place  separate  scribe  lines,  on 
opposite  sides  of  the  probe  sheath,  if  both  the 
A  and  B  sides  of  the  pilot  tube  are  to  be  used 
for  yaw  angle  measurements. 

18.4  Annex  D — Determination  of 
Reference  Scribe  Line  Rotational  Offiset.  The 
following  procedures  are  recommended  for 
determining  the  magnitude  and  sign  of  a 
probe's  reference  scribe  line  rotational  offiset, 
RsLO-  Separate  procedures  are  provided  for 
two  types  of  angle-measuring  devices:  digital 
inclinometers  and  protractor  wheel  and 
pointer  assemblies. 

18.4.1  Perform  the  following  procedures 
on  the  main  probe  with  all  devices  that  will 
be  attached  to  the  main  probe  in  the  field 
[such  as  thermocouples,  resistance 
temperature  detectors  (RTDs),  or  sampling 
nozzles]  that  may  affect  the  flow  around  the 
probe  head.  Probe  shaft  extensions  that  do 
not  affect  flow  around  the  probe  head  need 
not  be  attached  during  calibration. 

18.4.2  The  procedures  below  assume  that 
the  wind  tunnel  duct  used  for  probe 
calibration  is  horizontal  and  that  the  flow  in 
the  calibration  wind  tunnel  is  axial  as 
determined  by  the  axial  flow  verification 
check  described  in  section  10.1.2.  Angle- 
measuring  devices  are  assumed  to  display 
angles  in  alternating  0°  to  90°  and  90°  to  0° 
intervals.  If  angle-measuring  devices  with 
other  readout  conventions  are  used  or  if  other 
calibration  wind  tunnel  duct  configurations 
are  used,  make  the  appropriate  calculational 
corrections.  For  Type-S  probes,  calibrate  the 
A-side  and  B-sides  separately,  using  the 


appropriate  scribe  line  (see  section  18.3. 
above),  if  both  the  A  and  B  sides  of  the  pitot 
tube  are  to  be  used  for  yaw  angle 
determinations. 

18.4.2.1    Position  the  angle-measuring 
device  in  accordance  with  one  of  the 
following  procedures. 

18.4.2.1.1  If  using  a  digital  inclinometer, 
affix  the  calibrated  digital  inclinometer  to  the 
probe.  If  the  digital  inclinometer  can  be 
independently  adjusted  after  being  locked 
into  position  on  the  probe  sheath  (e.g.,  by 
means  of  a  set  screw),  the  independent 
adjustment  must  be  set  so  that  the  device 
performs  exactly  like  a  device  without  the 
capability  for  independent  adjustment.  That 
is,  when  aligned  on  the  probe  the  device 
must  give  the  same  readings  as  a  device  that 
does  not  have  the  capability  of  being 
independently  adjusted.  Either  align  it 
directly  on  the  reference  scribe  line  or  on  a 
mark  aligned  with  the  scribe  line  determined 
according  to  the  procedures  in  section 
18.1.1.1.  Maintaining  this  rotational 
alignment,  lock  the  digital  inclinometer  onto 
the  probe  sheath. 

18.4.2.1.2  If  using  a  protractor  wheel  and 
pointer  device,  orient  the  protractor  wheel  on 
the  test  port  so  that  the  °  mark  is  aligned  with 
the  longitudinal  axis  of  the  wind  tunnel  duct 
Maintaining  this  alignment,  lock  the  wheel 
into  place  on  the  wind  tunnel  test  port  Align 
the  scribe  line  on  the  pointer  collar  with  the 
reference  scribe  line  or  with  a  mark  aligned 
with  the  reference  scribe  line,  as  determined 
under  section  18.1.1.1.  Maintaining  this 
rotational  alignment,  lock  the  pointer  device 
onto  the  probe  sheath. 

18.4.2.2  Zero  the  pressure-measuring 
device  used  for  yaw  nulling. 

18.4.2.3  Insert  the  probe  assembly  into 
the  wind  tunnel  through  the  entry  port, 
positioning  the  probe's  impact  port  at  the 
calibration  location.  Check  the 
responsiveness  of  the  pressure-measuring 
device  to  probe  rotation,  taking  corrective 
action  if  the  response  is  unacceptable. 

18.4.2.4  Ensure  that  the  probe  is  in  a 
horizontal  position  using  a  carpenter's  level. 

18.4.2.5  Rotate  the  probe  either  clockwise 
or  coimterclockwise  until  a  yaw  null  (zero  AP 
for  a  Type  S  probe  or  zero  (Pr-Pj)  for  a  3- 

D  probe]  is  obtained.  If  using  a  Type  S  probe 
with  an  attached  thermocouple,  the  direction 
of  the  probe  rotation  shall  be  such  that  the 
thermocouple  is  located  downstream  of  the 
probe  pressure  ports  at  the  yaw-null  position. 

18.4.2.6  Read  and  record  the  value  of 
©null,  the  angle  indicated  by  the  angle- 
measuring  device  at  the  yaw-null  position. 
Record  the  angle  reading  on  a  form  similar 
to  Table  2G-6.  Do  not  associate  an  algebraic 
sign  with  this  reading. 

18.4.2.7  Determine  the  magnitude  and 
algebraic  sign  of  the  reference  scribe  line 
rotational  offset,  Rsu).  The  magnitude  of  Rsu) 
will  be  equal  to  either  Onuu  or  (90°-e„uii). 
depending  on  the  type  of  probe  being 
calibrated  and  the  type  of  angle-measuriog 
device  used.  (See  Table  2G-7  fbr  a  summary.) 
The  algebraic  sign  of  Rsuj  will  either  be 
positive  if  the  rotational  position  of  the 
refierence  scribe  line  is  clockwise  or  negative 
if  counterclockwise  with  respect  to  the 
probe's  yaw-null  position.  Figure  2G-10 
illustrates  how  the  magnitude  and  sign  of 
RsLo  are  determined. 
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18.4.2.8    Perform  the  steps  in  sections 
18.3.2.3  through  18.3.2.7  twice  at  each  of  the 
two  calibration  velocities  selected  for  the 


probe  under  section  10.6.  Record  the  values 
of  RsLo  in  a  form  similar  to  Table  2G-6. 


18.4.2.9  The  average  of  all  Rslo  values  is 
the  reference  scribe  line  rotational  offset  for 
the  probe. 
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Figure  2G-1.  Illustration  of  yaw  and  pitch  planes  in  stack  ortluct: 
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Stack  or  duct  axis 


End  View  of  Probe 


Direction  of  Flow 


Figure  2G-2.      Illustration  of  probe  rotation  representing  positive  and 
negative  yaw  angles. 
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Figure  2G-3.  Example  bushing  sleeve. 
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Figure  2G-4.  Rotational  position  collar  block. 
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Figare  2G-5.  Yaw  angle  protractor  wheel  and 
pointer. 
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Figure  2G-6.  Elements  in  horizontal  straightness  test  based  on  trigonometry. 
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Stack  or  duct  axis 


End  View  of 
Type  S  Probe 


Direction  y^ 
of  Flow 


Figure  2G-7.  Sign  conventioo  for  tiie  measured  angle  (6) 
when  the  probe  impact  port  is  pointed 
directly  into  the  flow.  The  angle  6  is 
positive  when  the  probe's  impact  pressure 
port  is  oriented  in  a  clockwise  rotational 
position  relative  to  the  stack  or  duct  axis,  as 
shown  above,  and  negative  for  a  counter- 
clockwise orientation. 
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Inclinometer 


Figure  2G-9.  Triangular  block  used  for  digital  inclinometer  calibration 
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Figure  2G-10.  Determination  of  reference  scribe  line  rotational 
offset  (RsLo)  in  >  horizontal  wind  tunnel  with  axial  flow  for:  [A], 
a  Type  S  probe,  and  [B],  a  3-D  probe.  In  |  A]  and  [B],  the  probe 
impact  pressure  port  is  aligned  with  the  yaw-null  position  axis 
and  the  inclinometer  reads  6,^  In  [A],  the  magnitude  of  Rslo  = 
6.^  and  the  sign  is  positive  (clockwise  from  yaw-null  position 
axis).  In  [B],  the  magnitude  of  Rslo  =  90°-e^  and  the  sign  is 
negative  (counterclockwise  from  yaw-null  position  axis). 
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Table  2G-] .  Type  S  Probe  Inspection  Sheet 

Note:  Method  2  provides  the  criteria  for  an  acceptably  constructed  Type  S  pitot  tube.  However,  the {Mt>cedure  for  making 
the  necessary  measurements  is  not  specified.  One  approach  is  given  below. 

1.  Use  a  vise  with  parallel  and  perpendicular  faces.  Use  an  angle-measuring  device  (analog  or  digital)  for  this  check. 

2.  Place  the  pitot  tube  in  the  vise,  and  level  the  pitot  tube  honzontally  usmg  the  angle-measunng  device. 
Place  the  angle-measuring  device  as  shown  below. 

Measure  distance  A,  which  is  P^  plus  Pb-    Method  2  specifies  that  P^^  =  P,,  but  provides  no  tolerance  for  this 
measurement.  Because  this  measurement  is  very  difficult,  it  is  suggested  that  Pa  =  Pb  =  A/2. 
Measure  the  external  tube  diameter  (DJ  with  a  micrometer,  machmist's  rule,  or  internal  caliper. 
Record  all  data  as  shown  on  the  form  below. 
Calculate  dimensions  w  and  z  as  shown  below.  - 


3. 
4. 

5. 
6. 
7. 


Degree  indicating 

level  position  for 

determining 

Oil  and  CC2 


E 


4 


J_ 


Degree 

indicating 

level  positi(Mi 

for  determining 

Pi  and  P  2 


Degree 

indicating 

level  position 

for  determining  6 


Degree  indicating 
level  position 

( 

for  determining  y, 
then  calculating  z. 


QA/QCCktck 

Completeness 
Specifications 


Legibility_ 


Reasonableness 


Certifieatiom 

I  certify  that  the  Type  S  probe  ID 


Level  and  perpendicular? 


Obstruction? 


Damaged? 


(-2"  ia,i  +2°) 


(-2"  s  oj  s  +2') 


P. 


(-2»  i  p,  i  +2*) 


P: 


(-2'  i  P,  s  +2') 


6 


z  »  A  (tany) 

[sO.Smm(0.02in.)] 


w  =  A(tane) 

[$  0.5  mm  (0.02  in.)] 


[2  9.Smm(3/8in.)] 


A/2D,  (1.05sPa/D,sI.5)* 


*  Recommended  dimensions 


Accuracy. 


Certified  by:. 


meets  or  exceeds  all  specifications,  criteria,  and  applic^le  design  features. 
DttK 


1 
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Table  2G-2.  Rotational  Position  Check 


Source: 


Test  Location :_ 

Probe  Type: 

Probe  ID: 


Date: 


Tester(s):. 


Affiliation: 


Fully-Assembled  Probe  Length  in  mm  (in.):. 


Position 

Angle  Comparisons 

Distance  of  2"*  measurement 

device  from  probe  head 

impact  port  in  mm 

(in.) 

1"  Device 

Angle  measured  by  device 

aligned  on  the  reference 

scribe  line,  including 

algebraic  sign 

(degrees) 

Z-*  Device 

Angle  measured  by  device 

mounted  at  each  position  to 

be  used  during  testing, 

including  algebraic  sign 

(degrees) 

Baqo 

Difference  between  readings 

by  1 "  and  2"*  angle- 

measunng  devices 

(degrees)* 

(Col.  A) 

(Col.  B) 

(Col.  C) 

(Col.  C  -  Col.  B) 

• 

*  The  algebraic  sign  must  be  consistent  with  section  8.3.2. 

Specifications:  For  the  pre-test  rotational  position  check,  the  value  of  Rado  at  each  location  along  the  probe  shaft  must  be 
determined  to  within  ±1  °.  In  the  post-test  check,  R^do  at  each  location  must  remain  within  ±2"  of  the  value  obtained  in  the 
pre-test  check. 
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Source: 


Table  2G-3.  Example  EPA  Method  2G  Field  Data  Form 

Date:  


Source  Location: 


Measurement  Location: 


Test  Personnel: 
Probe  Type:  _ 


Run  ID: 

Start  Time: 

End  Time: 

Pitot  Tube  ID: 

Pilot  Tube  Coefficient  (C,): 

Pressure  Gauge  ID: 

Pressure  Gauge  Readability: 

in.  HjO 

Temperature  Gauge  ID: 

Measurement  System  Response  Time 

sec. 

Stack  Diameter: 

Stack  Area: 

Barometric  Pressure  (P^,): 

in.  Hg 

Sutic  Pressure  (P,): 

in.  H,0 

JWo 

Rado 

:  •     _•:;:'., .:-r     •  ,  .,  ^"   ■', 

Pre-test 

Post-test 

Pitot  Tube  Condition:  Damage  Noted? 

Leak  Check  Performed? 

Gock 
Time 

Traverse 
Point 

Yaw  Angle, 

including  algebraic 

sign 

(degrees) 

DifTerential 

Pressure 

(AP) 

Stack  or  Duct 
Gas  Temperature 

ft 
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Table  2G-4.  Wind  Tunnel  Velocity  Pressure  Cross-Check 


Wind  Tunnel  Facility: 
Date:  


Wind  Tunnel  Temperature: 

Barometric  Pressure:  

Test  Point  Locations:  


Lowest  Test  Velocity  in  m/sec  (ft/sec): 
Highest  Test  Velocity  in  m/sec  (ft/sec): 


Rep. 

Velocity  Pressure  (AP^i) 

Port 

@  Lowest  Test 
Velocity 

@  Highest  Test 
Velocity 

Calibtation  Phot  Tube  Location 

1 

2 

• 

" 

3 

Average 

Calibration  Location 
Test  Points  * 

1 

1 

2 

3 

Average 

%  Difference  ♦* 

2 

1 

2 

3 

Average 

%  Difference  •• 

1 

2 

3 

Average 

%  DifTerence  *• 

*        Measurements  must  be  takei 

a  at  all  po 

ints  in  the  calibration 

ocation  as  s{>ecified  in  sectioi 

1 10.1.1 

♦•       Percent  Difference-     (Cg/aroriow  Location  Test  Point  Avg  -  Cal.  PUot  Tube  Location  Ay£j  ^  j^^^ 

Cat.  Pitot  Tube  Location  Avg 

Specification:  At  each  velocity  setting,  the  average  velocity  pressure  obtained  at  die  cab'bration  location  shall  be  within  ±2  percent 
(»-  0.01  in.  H^O,  whichever  is  less  restrictive,  of  die  average  velocity  pressure  obtained  at  die  fixed  cab'bration  pitot  tube  iocaticMi. 
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Table  2G-5.  Wind  Tunnel  Axial  now  Verification 


Wind  Tunnel  Facility: 
Date:  


Wind  Tunnel  Temperature: 
Barometric  Pressure:  


Probe  Type/I.D.  Used  To  Conduct  Check: 
Test  Point  Locations: 


Lowest  Test  Velocity  in  m/sec  (ft/sec): 
Highest  Test  Velocity  in  m/sec  (ft/sec): 


@  Lowest  Test  Velocity 

@  Highest  Test  Velocity 

Port 

Yaw  Angle  * 
(degrees) 

Pitch  Angle  * 
(degrees) 

Yaw  Angle  * 
(degrees) 

Pitch  Angle  * 
(degrees) 

Calibration  Location 
Test  Points  ** 

1 

2 

3 

•• 

Calibration  Pitot  Tube  Location 

«* 


When  following  the  procedures  in  section  1 0. 1 .2 . 1 ,  both  the  yaw  and  pitch  angles  are  obtained  from  die  same  port.  When 
following  die  procedixres  in  section  10.1.2.2,  die  yaw  angle  is  obtained  using  the  port  for  die  tested  probe,  and  die  pitch 
angle  is  obtained  using  the  pott  for  verification  of  axial  flow. 

Yaw  and  pitch  angle  measurements  must  be  taken  at  all  points  diat  define  die  calibration  location  (as  per  die  itquirements 
in  section  10.1.1) 


Specification:  At  each  velocity  setting,  each  measured  yaw  and  pitch  angle  shall  be  widiin  ±3°  of  0°  in  accordance  widi  die 
requirements  in  section  10.1.2. 
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Table  2G-6.  Yaw  Angle  Calibration 


Probe  1 
Probe  I 
TestLo 

voe:                                                       TesteKs): 

D:                                                         Affiliation: 

cation:                                              nate: 

- 

• 

Repetition!                         Repetition  2 

-^ 

Nominal 
Velocity 
Setting  in 
m/sec                 e^„                R^               e^                R^o 
(ft/sec)            (degrees)       (degrees)*        (degrees)        (degrees)* 

Average  of  all  recorded  R^o  values: 

*  Include  magnitude  and  algebraic  sign  in  accordance  with  section  10.5.6. 
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Table  2G-7.  Determining  the  Magnitude  of  Reference  Scribe  Line  Offset 


Probe/Angle-Measuring  Device 

Magnitude  of  RsLo 

Type  S  probe  with  inclinometer 

Onull 

Type  S  probe  with  protractor  wheel  and  pointer 

90°  -  0„^, 

3-D  probe  with  inclinometer 

90°  -  0«„ 

3-D  probe  with  protractor  wheel  and  pointer 

Onull 
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Table  2G-8.    Probe  Calibration  for  Method  2G 


Wind  Tunnel  Facility:  . 
Wind  Tunnel  Location: 

Probe  Type:  

Probe  ID:  


Probe  Calibration  Date: 
Test  Point  Location: 


Ambient  Temperature  ("¥): 
Barometric  Pressure  (P^):  . 


Repetition 

Low 

Veiodty 

Setting 

(ft/sec) 

Calibration  Pitot 

Tested  Probe 

« 

Calculated 
C.orF, 

AP^ 

(in.fl,0) 

Temp. 
CF) 

AP  or  P,-P, 
(in.  HjO) 

Yaw  Angle 

n 

1 

2 

3 

Average  (C^^.to.,)  = 

Repetition 

High 
Velocity 
Setting 
(ft/sec) 

Calibration  Pitot 

Tested  Probe 

Caknlated 
C^orF, 

AP«< 
(in.  H2O) 

Temp. 
CF) 

APorP,-P, 
(in.H,0) 

Yaw  Angle 
(•) 

1 

2 

• 

3 

Average  (C^^^))  - 

%  Difference     =     K^y  '    M«g-*^) 

p(a¥g-hw) 


X  100%  = 


•/o 


Note:  (1)  The  percent  difTerence  between  the  low  and  high  velocity  setting  Cp  values  shall  be  widiin  ±3  percent 
(2)  If  calibrating  a  3-D  probe  for  this  mediod,  die  pitch  angle  setting  must  be  0°. 


BiujNQ  C30E  asao-fio-c 


26554 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


Method  2H — Detenniiuition  of  Stack  Gu 
Velocity  Taking  Into  Account  Velocity  Decay 
Near  the  Stack  Wall 

1.0    Scope  and  Application 

1.1  This  method  is  applicable  in 
conjunction  with  Methods  2,  2F,  and  2G  (40 
CFR  Part  60,  Appendix  A)  to  account  for 
velocity  decay  near  the  wall  in  circular  stacks 
and  ducts. 

1.2  This  method  is  not  applicable  for 
testing  stacks  and  ducts  less  than  3.3  ft  (1.0 
m)  in  diameter. 

1.3  Data  Quality  Objectives.  Adherence  to 
the  requirements  of  this  method  will  enhance 
the  quality  of  the  data  obtained  from  air 
pollutant  sampling  methods. 

2.0    Summary  of  Method 

2.1  A  wall  effects  adjustment  factor  is 
determined.  It  is  used  to  adjust  the  average 
stack  gas  velocity  obtained  under  Method  2, 
2F,  or  2G  of  this  appendix  to  take  into 
account  velocity  decay  near  the  stack  or  duct 
wall. 

2.2  The  method  contains  two  possible 
procedures:  a  calculational  approach  which 
derives  an  adjustment  foctor  from  velocity 
measurements  and  a  debult  procedure  which 
assigns  a  generic  adjustment  bctor  based  on 
the  construction  of  the  stack  or  duct. 

2.2.1  The  calculational  procedure  derives 
a  wall  effiects  adjustment  factor  from  velocity 
measurements  taken  using  Method  2,  2F,  or 
20  at  16  (or  more)  traverse  points  specified 
under  Method  1  of  this  appendix  and  a  total 
of  eight  (or  more)  wall  effects  traverse  points 
specified  under  this  method.  The 
calculational  procedure  based  on  velocity 
measurements  is  not  applicable  for 
horizontal  circular  ducts  where  build-up  of 
particulate  matter  or  other  material  in  the 
bottom  of  the  duct  is  present. 

2.2.2  A  default  wall  effects  adjustment 
.fector  of  0.9900  for  brick  and  mortar  stacks 
and  0.9950  for  all  other  types  of  stacks  and 
ducts  may  be  used  without  taking  wall  effects 
measurements  in  a  stack  or  duct 

2.3  When  the  calculational  procedure  is 
conducted  as  part  of  a  relative  accuracy  test 
audit  (RATA)  or  other  multiple-run  test 
procedure,  the  wall  effects  adjustment  fector 
derived  from  a  single  traverse  (i.e.,  single 
RATA  run)  may  be  applied  to  all  runs  of  the 
same  RATA  without  repeating  the  wall 
effects  measurements.  Alternatively,  %vall 
effects  adjustment  factors  may  be  derived  for 
several  traverses  and  an  average  wall  effects 
adjustment  fiictor  applied  to  all  runs  of  the 
same  RATA. 

3.0  Definitions. 

3.1  Complete  wall  effects  traverse  means 
a  traverse  in  which  measurements  are  taken 
at  dmn  (see  section  3.3)  and  at  1-in.  intervals 
in  each  of  the  four  Method  1  equal-area 
sectors  closest  to  the  wall,  beginning  not 
£uther  than  4  in.  (10.2  cm)  from  the  wall  and 
extending  either  (1)  across  the  entire  width 
of  the  Method  1  equal-area  sector  or  (2)  for 
stacks  or  ducts  where  this  width  exceeds  12 
in.  (30.5  cm)  (i.e.,  stacks  or  ducts  greater  than 
or  equal  to  15.6  ft  (4.8  m]  in  diameter),  to  a 
distance  of  not  less  than  12  in.  (30.5  cm)  from 
the  wall.  Note:  Because  this  method  specifies 
that  measurements  must  be  taken  at  whole 
number  multiples  of  1  in.  from  a  stack  or 


duct  wall,  for  clarity  numerical  quantities  in 
this  method  are  expressed  in  English  units 
followed  by  metric  units  in  parentheses.  To 
enhance  readability,  hyphenated  terms  such 
as  "1-in.  intervals"  or  "1-in.  incremented," 
are  expressed  in  English  units  only. 

3.2  diasi-  Depending  on  context,  dhui 
means  either  (1)  the  distance  from  the  wall 
of  the  last  1-in.  incremented  wall  effects 
traverse  point  or  (2)  the  traverse  point  located 
at  that  distance  (see  Figure  2H-2). 

3.3  drem-  Depending  on  context,  dm, 
means  either  (1)  the  distance  from  the  wall 
of  the  centroid  of  the  area  between  diasi  and 
the  interior  edge  of  the  Method  1  equal-area 
sector  closest  to  the  wall  or  (2)  the  traverse 
point  located  at  that  distance  (see  Figure  2H- 
2). 

3.4  "May,"  "Must."  "Shall."  "Should." 
and  the  imperative  form  of  verbs. 

3.4.1  "May"  is  used  to  indicate  that  a 
provision  of  this  method  is  optional. 

3.4.2  "Must. "  "Shall. "  and  the  imperative 
form  of  verbs  (such  as  "record"  or  "enter") 
are  used  to  indicate  that  a  provision  of  this 
method  is  mandatory. 

3.4.3  "Should"  is  used  to  indicate  that  a 

Erovision  of  this  method  is  not  mandatory 
ut  is  highly  reconunended  as  good  practice. 

3.5  Method  1  refers  to  40  CFR  part  60, 
appendix  A,  "Method  1 — Sample  and 
velocity  traverses  for  stationary  sources." 

3.6  Metliod  1  exterior  equal-area  sector 
and  Method  1  equal-area  sector  closest  to  the 
wall  mean  any  one  of  the  four  equal-area 
sectors  that  are  closest  to  the  wall  for  a 
circular  stack  or  duct  laid  out  in  accordance 
with  section  2.3.1  of  Method  1  (see  Figure 
2H-1). 

3.7  Method  1  interior  equal-area  sector 
means  any  of  the  equal-area  sectors  other 
than  the  Method  1  exterior  equal-area  sectors 
(as  deffned  in  section  3.6)  for  a  circular  stack 
or  duct  laid  out  in  accordance  with  section 
2.3.1  of  Method  1  (see  Figure  2H-1). 

3.8  Method  1  traverse  point  and  Method 
1  equal-area  traverse  point  mean  a  traverse 
{x>int  located  at  the  centroid  of  an  equal-area 
sector  of  a  circular  stack  laid  out  in 
accordance  with  section  2.3.1  of  Method  1. 

3.9  Method  2  refers  to  40  CFR  part  60, 
appendix  A,  "Method  2 — ^Determination  of 
stack  gas  velocity  and  volumetric  flow  rate 
(Type  S  pitot  tube)." 

3.10  Method  2F  refers  to  40  CFR  part  60, 
appendix  A,  "Method  2F — Determination  of 
stack  gas  velocity  and  volumetric  flow  rate 
with  three-dimensional  probes." 

3.11  Method  2G  refers  to  40  CFR  part  60, 
appendix  A,  "Method  2G — Determination  of 
stack  gas  velocity  and  volumetric  flow  rate 
with  two-dimensional  probes." 

3.12  1-in.  incremented  wall  effects 
traverse  point  means  any  of  the  wall  effects 
traverse  points  that  are  located  at  1-in. 
intervals,  i.e.,  traverse  points  di  through  diaii 
(see  Figure  2H-2). 

3.13  Partial  wall  effects  traverse  means  a 
traverse  in  which  measurements  are  taken  at 
fewer  than  the  nimiber  of  traverse  points 
required  for  a  "complete  wall  effiects 
traverse"  (as  deRned  in  section  3.1),  but  are 
taken  at  a  minimum  of  two  traverse  points  in 
each  Method  1  equal-area  sector  closest  to 
the  wall,  as  specified  in  section  8.2.2. 

3.14  Relative  accuracy  test  audit  (RATA) 
is  a  field  test  procedure  performed  in  a  stack 


or  duct  in  which  a  series  of  concurrent 
measurements  of  the  same  stack  gas  stream 
is  taken  by  a  reference  method  and  an 
installed  monitoring  system.  A  RATA  usually 
consists  of  series  of  9  to  12  sets  of  such 
concurrent  measurements,  each  of  which  is 
referred  to  as  a  RATA  run.  In  a  volumetric 
flow  RATA,  each  reference  method  run 
consists  of  a  complete  traverse  of  the  stack 
or  duct. 

3.15  Wall  effects-unadjusted  average 
velocity  means  the  average  stack  gas  velocity, 
not  accounting  for  velocity  decay  near  the 
wall,  as  determined  in  accordance  with 
Method  2,  2F,  or  20  for  a  Method  1  traverse 
consisting  of  16  or  more  points. 

3.16  Wall  effects-adjusted  average 
velocity  means  the  average  stack  gas  velocity, 
taking  into  account  velocity  decay  near  the 
wall,  as  calculated  from  measurements  at  16 
or  more  Method  1  traverse  points  and  at  the 
additional  wall  effects  traverse  points 
specified  in  this  method. 

3.17  Wall  effects  traverse  point  means  a 
traverse  point  located  in  accordance  with 
sections  8.2.2  or  8.2.3  of  this  method. 

4.0    Interferences.  [Reserved] 

5.0    Safety 

5.1    This  method  may  involve  hazardous 
materiab,  operations,  and  equipment.  This 
method  does  not  purport  to  address  all  of  the 
health  and  safety  considerations  associated 
with  its  use.  It  is  the  responsibility  of  the 
user  of  this  method  to  establish  appropriate 
health  and  safety  practices  and  to  determine 
the  applicability  of  occupational  health  and 
safety  regulatory  requirements  prior  to 
performing  this  method. 

6.0    Equipment  and  Supplies 

6.1    The  provisions  pertaining  to 
equipment  and  supplies  in  the  method  that 
is  used  to  take  the  traverse  point 
measurements  (i.e..  Method  2,  2F,  or  20)  are 
applicable  under  this  method. 

7.0    Reagents  and  Standards.  [Reserved]  " 

8.0    Sample  Collection  and  Analysis 

8.1  Default  Wall  Effects  Adjustment 
Factors.  A  default  wall  effects  adjustment 
factor  of  0.9900  for  brick  and  mortar  stacks 
and  0.9950  for  all  other  types  of  stacks  and 
ducts  may  be  used  without  conducting  the 
following  procedures. 

8.2  Traverse  Point  Locations.  Determine 
the  location  of  the  Method  1  traverse  points 
in  accordance  with  section  8.2.1  and  the 
location  of  the  traverse  points  for  either  a 
partial  wall  effects  traverse  in  accordance 
with  section  6.2.2  or  a  complete  wall  effects 
traverse  in  accordance  with  section  8.2.3. 

8.2.1  Method  1  equal-area  traverse  point 
locations.  Determine  the  location  of  the 
Method  1  equal-area  traverse  points  for  a 
traverse  consisting  of  16  or  more  points  using 
Table  1-2  (Location  of  Traverse  Points  in 
Circular  Stacks)  of  Method  1. 

8.2.2  Partial  wall  effects  traverse.  For  a 
partial  wall  effects  traverse,  measurements 
must  be  taken  at  a  minimum  of  the  following 
two  wall  effects  traverse  point  locations  in  all 
four  Method  1  equal-area  sectors  closest  to 
the  wall:  (1)  1  in.  (2.5  cm)  bom  the  wall 
(except  as  provided  in  section  8.2.2.1)  and  (2) 
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drem.  as  determined  using  Equation  2H-1  or 
2H-2  (see  section  8.2.2.2). 

8.2.2.1    If  the  probe  cannot  be  positioned 
at  1  in.  (2.5  cm)  from  the  wall  (e.g.,  berause 
of  insufficient  room  to  withdraw  the  probe 
shaft)  or  if  velocity  pressure  cannot  be 


detected  at  1  in.  (2.5  cm)  from  the  wall  (for 
any  reason  other  than  build-up  of  particulate 
matter  in  the  bottom  of  a  duct),  take 
measurements  at  the  1-in.  incremented  wall 
effects  traverse  point  closest  to  the  wall 


where  the  probe  can  be  positioned  and 
velocity  pressure  can  be  detected. 

8.2.2.2    Calculate  the  distance  of  d,^  from 
the  wall  to  within  iV*  in.  (6.4  nun)  using 
Equation  2H-1  or  Equation  2H-2  (for  a  16- 
point  traverse). 


'icm 


.r-jtzLy.^^^i^^ 


Eq.  2H-1 


Where: 

r  =  the  stack  or  duct  radius  determined  fixjm 
direct  measurement  of  the  stack  or  duct 
diameter  in  accordance  with  section  8.6 
of  Method  2F  or  Method  2G,  in.  (cm); 


p  =  the  nimiber  of  Method  1  equal-area 

traverse  points  on  a  diameter,  pi8  (e.g., 
for  a  16-point  traverse,  p  =  8);  duu,  and 
drem  are  defined  in  sections  3.2  and  3.3 
respectively,  in.  (an). 


For  a  16-point  Method  1  traverse.  Equation 
2H-1  becomes: 


dwn^r-Jgr'-nJhB+YdL        Eq.  2H-2 


8.2.2.3    Measiu^ments  may  be  taken  at 
any  number  of  additional  wall  effects 
traverse  points,  with  the  following 
provisions. 

(a)  diasi  must  not  be  closer  to  the  center  of 
the  stack  or  duct  than  the  distance  of  the 
interior  edge  (boundary),  dt,  of  the  Method 
1  equal-area  sector  closest  to  the  wall  (see 
Figure  2H-2  or  2H-3).  That  is. 


d|«^dj 


Eq.  2H-3 


Where: 


dw=r 


Eq.  2H-4 


Table  2H-1  shows  d*  as  a  function  of  the 
stack  or  duct  radius,  r,  for  traverses  ranging 
frtim  16  to  48  points  (i.e.,  for  values  of  p 
ranging  from  8  to  24). 

(b)  Each  point  must  be  located  at  a  distance 
that  is  a  whole  number  (e.g.,  1, 2,  3)  multiple 
ofl  in.  (2.5  cm). 

(c)  Points  do  not  have  to  be  located  at 
consecutive  1-in.  intervals.  That  is,  one  or 
more  1-in.  incremented  points  may  be 
skipped.  For  example,  it  would  be  acceptable 
for  points  to  be  located  at  1  in.  (2.5  cm),  3 

in.  (7.6  cm),  5  in.  (12.7  cm),  djon,  and  cU«; 
or  at  1  in.  (2.5  cm),  2  in.  (5.1  cm),  4  in.  (10.2 
cm),  7  in.  (17.8  cm),  duut,  and  d,m-  Follow 
the  instructions  in  section  8.7.1.2  of  this 
method  for  recording  results  for  wall  effects 
traverse  points  that  are  skipped.  It  should  be 
noted  that  the  full  extent  of  velocity  decay 
may  not  be  accounted  for  if  measurements 
are  not  taken  at  all  1-in.  incremented  points 
close  to  the  wall. 

8.2.3    Complete  wall  effects  traverse.  For  a 
complete  wall  effects  traverse,  measurements 
must  be  taken  at  the  following  points  in  all 
four  Method  1  equal-area  sectors  closest  to 
the  wall. 

(a)  The  1-in.  incremented  wall  effects 
traverse  point  closest  to  the  wall  where  the 
probe  can  be  positioned  and  velocity  can  be 
detected,  but  no  farther  than  4  in.  (10.2  an) 
fit>m  the  wall. 


(b)  Every  subsequent  1-in.  incremented 
wall  efiiects  traverse  point  out  to  the  interior 
edge  of  the  Method  1  equal-area  sector  or  to 
12  in.  (30.5  cm)  from  the  wall,  whichever 
comes  first  Note:  In  stacks  or  ducts  with 
diameters  greater  than  15.6  ft  (4.8  m)  Uie 
interior  edge  of  the  Method  1  equal-area 
sector  is  farther  from  the  wall  than  12  in. 
(30.5  cm). 

(c)  drem,  sis  determined  using  Equation  2H- 
1  or  2H-2  (as  applicable).  Note:  For  a 
complete  traverse  of  a  stack  or  duct  with  a 
diameter  less  than  16.5  ft  (5.0  m],  the 
distance  between  dnm  and  duu  is  less  than  or 
equal  to  '/i  in.  (12.7  mm).  As  discussed  in 
section  8.2.4.2,  when  the  distance  between 
dnm  and  c/uut  is  less  than  or  equal  to  V^  in. 
(12.7  mm),  the  velocity  measured  at  diM  may 
be  used  for  dma-  Thus,  it  is  not  necessary  to 
calculate  the  distance  of  dnm  or  to  take 
measurements  at  dnm  when  conducting  a 
complete  traverse  of  a  stack  or  duct  with  a 
diameter  less  than  16.5  ft  (5.0  m). 

8.2.4    Special  considerations.  The 
following  special  considerations  apply  when 
the  distance  between  traverse  points  is  less 
than  or  equal  to  V^  in.  (12.7  nun). 

8.2.4.1  A  wall  effects  traverse  point  and 
the  Method  1  traverse  point.  If  the  distance 
between  a  wall  effects  traverse  point  and  the 
Method  1  traverse  point  is  less  than  or  equal 
to  V2  in.  (12.7  mm),  taking  measurements  at 
both  points  is  allowed  but  not  required  or 
recommended;  if  measurements  are  taken  at 
only  one  point,  take  the  measurements  at  the 
point  that  is  farther  from  the  wall  and  use  the 
velocity  obtained  at  that  point  as  the  value 
for  both  points  (see  sections  8.2.3  and  9.2  for 
related  requirements). 

8.2.4.2  dnm  and  du«.  If  the  distance 
between  d„m  and  dbu  is  less  than  or  equal 
to  Vz  in.  (12.7  mm),  taking  measurements  at 
dnm  is  allowed  but  not  required  or 
recommended;  if  measurements  are  not  taken 
at  dnm,  the  measured  velocity  value  at  diw 
mlist  be  used  as  the  value  for  both  d'm  and 

dnm- 

8.3    Traverse  Point  Sampling  Order  and 
Probe  Selection.  Determine  the  sampling 
order  of  the  Method  1  and  wall  effects 


traverse  points  and  select  the  appropriate 
probe  for  the  measurements,  talcing  into 
account  the  following  considerations. 

8.3.1  Traverse  points  on  any  radius  may 
be  sampled  in  either  direction  (i.e.,  from  the 
wall  toward  the  center  of  the  stack  or  duct, 
or  vice  versa). 

8.3.2  To  reduce  the  likelihood  of  velocity 
variations  during  the  time  of  the  traverse  and 
the  attendant  potential  impact  on  the  wall 
effects-adjusted  and  unadjusted  average 
velocities,  the  following  provisions  of  this 
method  shall  be  met. 

8.3.2.1  Each  complete  set  of  Method  1 
and  wall  effects  traverse  points  accessed  from 
the  same  port  shall  be  sampled  without 
interruption.  Unless  traverses  are  performed 
simultaneously  in  all  ports  using  separate 
probes  at  each  port,  this  provision  disallows 
first  sampling  all  Method  1  points  at  all  ports 
and  then  sampling  all  the  wall  effects  points. 

8.3.2.2  The  entire  integrated  Method  1 
and  wall  effects  traverse  across  all  test  ports 
shall  be  as  short  as  practicable,  consistent 
with  the  measurement  system  response  time 
(see  section  8.4.1.1)  and  sampling  (see 
section  8.4.1.2)  provisions  of  this  method. 

8.3.3  It  is  recommended  but  not  required 
that  in  each  Method  1  equal-area  sector 
closest  to  the  wall,  the  Method  1  equal-area 
traverse  point  should  be  sampled  in  sequence 
between  the  adjacent  wall  effects  traverse 
points.  For  example,  for  the  traverse  point 
conffguration  shown  in  Figure  2H-2,  it  is 
reconmiended  that  the  Method  1  equal-area 
traverse  point  be  sampled  between  dia,  and 
dnm-  In  this  example,  if  the  traverse  is 
conducted  from  the  wall  toward  the  center  of 
the  stack  or  duct,  it  is  recommended  that 
measurements  be  taken  at  points  in  the 
following  order  di,  dj,  dim,  the  Method  1 
traverse  point,  dnm,  and  then  at  the  traverse 
points  in  the  thrse  Method  1  interior  equal- 
area  sectors. 

8.3.4  The  same  typw  of  probe  must  be 
used  to  take  measurements  at  all  Method  1 
and  wall  effects  traverse  points.  However, 
different  copies  of  the  same  type  of  probe 
may  be  used  at  different  ports  (e.g..  Type  S 
probe  1  at  port  A,  Type  S  probe  2  at  port  B) 
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or  at  different  traverse  points  accessed  from 
a  particular  port  (e.g.,  Type  S  probe  1  for 
Method  1  interior  traverse  points  accessed 
&x)m  port  A,  Type  S  probe  2  for  wall  effects 
traverse  points  and  the  Method  1  exterior 
traverse  point  accessed  from  f)ort  A).  The 
identification  number  of  the  probe  used  to 
obtain  measurements  at  each  traverse  point 
must  be  recorded. 

8.4    Measurements  at  Method  1  and  Wall 
Effects  Traverse  Points.  Conduct 
measurements  at  Method  1  and  wall  effects 
traverse  points  in  accordance  with  Method  2, 
2F,  or  2G  and  in  accordance  with  the 
provisions  of  the  following  subsections  (some 
of  which  are  included  in  Methods  2F  and  2G 
but  not  in  Method  2),  which  are  particularly 
impOTtant  for  wall  effiects  testing. 

8.4.1  Probe  residence  time  at  wall  effects 
traverse  points.  Due  to  the  steep  temperature 
and  pressure  gradients  that  can  occur  close 
to  the  wall,  it  is  very  important  for  the  probe 
residence  time  (i.e.,  the  total  time  spent  at  a 
traverse  point)  to  be  long  enough  to  ensure 
collection  of  representative  temperature  and 
pressure  measurements.  The  provisions  of 
Methods  2F  and  2G  in  the  following 
subsections  shall  be  observed. 

8.4.1.1  System  response  time.  Determine 
the  response  time  of  each  probe  measurement 
system  by  inserting  and  positioning  the 
"cold"  probe  (at  ambient  temperature  and 
pressure)  at  any  Method  1  traverse  point. 
Read  and  record  the  probe  differential 
pressure,  temperature,  and  elapsed  time  at 
15-second  intervals  until  stable  readings  for 
both  pressure  and  temperature  are  achieved. 
The  response  time  is  the  longer  of  these  two 
elapsed  times.  Record  the  response  time. 

8.4.1.2  Sampling.  At  the  start  of  testing  in 
each  port  (i.e.,  after  a  probe  has  been  inserted 
into  the  stack  gas  stream),  allow  at  least  the 
response  time  to  elapse  before  beginning  to 
take  measurements  at  the  first  traverse  point 
accessed  from  that  port.  Provided  that  the 
probe  is  not  removed  frtim  the  stack  gas 
stream,  measurements  may  be  taken  at 
subsequent  traverse  p>oints  accessed  from'  the 
same  test  port  without  waiting  again  for  the 
response  time  to  elapse. 

8.4.2  Temperature  measurement  for  wall 
effiects  traverse  points.  Either  (1)  take 
temperature  measurements  at  each  wall 
effiects  traverse  point  in  accordance  with  the 
applicable  provisions  of  Method  2,  2F,  or  20; 
or  (2)  use  the  temperature  measurement  at 
the  Method  1  traverse  point  closest  to  the 
wall  as  the  temperature  measurement  for  all 
the  wall  effects  traverse  points  in  the 
corresponding  equal-area  sector. 

8.4.3  Non-detectable  velocity  pressure  at 
wall  effects  traverse  points.  If  the  probe 
cannot  be  positioned  at  a  wall  effects  traverse 
point  or  if  no  velocity  pressure  can  be 
detected  at  a  wall  effects  point, 
measurements  shall  be  taken  at  the  first 
subsequent  wall  effects  traverse  point  farther 
from  the  wall  where  velocity  can  be  detected. 
Follow  the  instructions  in  section  8.7.1.2  of 
this  method  for  recording  results  for  wall 
effects  traverse  points  where  velocity 
pressure  cannot  be  detected.  It  should  be 
noted  that  the  full  extent  of  velocity  decay 
may  not  be  accounted  for  if  measurements 
are  not  taken  at  the  1-in.  incremented  wall 
effiscts  traverse  points  closest  to  the  wall. 


8.5  Data  Recording.  For  each  wall  effects 
and  Method  1  traverse  point  where 
measurements  are  taken,  record  all  pressure, 
temperature,  and  attendant  measurements 
prescribed  in  section  3  of  Method  2  or 
section  8.0  of  Method  2F  or  2G,  as  applicable. 

8.6  Point  Velocity  Calculation.  For  each 
wall  effects  and  Method  1  traverse  point, 
calculate  the  point  velocity  value  (v/)  in 
accordemce  with  sections  12.1  and  12.2  of 
Method  2F  for  tests  using  Method  2F  and  in 
accordance  with  sections  12.1  and  12.2  of 
Method  2G  for  tests  using  Method  2  and 
Method  2G.  (Note  that  the  term  (v,)  in  this 
method  corresponds  to  the  term  (va(o)  in 
Methods  2F  and  2G.)  When  the  equations  in 
the  indicated  sections  of  Method  2G  are  used 
in  deriving  point  velocity  values  for  Method 
2  tests,  set  the  value  of  the  yaw  angles 
appearing  in  the  equations  to  0". 

8.7  Tabulating  Calculated  Point  Velocity 
Values  for  Wall  Effects  Traverse  Points.  Enter 
the  following  values  in  a  hardcopy  or 
electronic  form  similar  to  Form  2H-1  (for  16- 
point  Method  1  traverses)  or  Form  2H-2  (for 
Method  1  traverses  consisting  of  more  than 
16  points).  A  separate  form  must  be 
completed  for  each  of  the  four  Method  1 
equal-area  sectors  that  are  closest  to  the  wall. 

(a)  Port  ID  (e.g..  A,  B,  C,  or  D) 

(b)  Probe  type 

(c)  Probe  ID 

(d)  Stack  or  duct  diameter  in  ft  (m) 
(determined  in  accordance  with  section  8.6 
of  Method  2F  or  Method  2G) 

(e)  Stack  or  duct  radius  in  in.  (cm) 

(f)  Distance  from  the  wall  of  wall  effiects 
traverse  points  at  1-in.  intervals,  in 
ascending  order  starting  with  1  in.  (2.5  cm) 
(column  A  of  Form  2H-1  or  2H-2) 

(g)  Point  velocity  values  (vj)  for  1-in. 
incremented  traverse  points  (see  section 
8.7.1),  including  diasi  (see  section  8.7.2) 
(h)  Point  velocity  value  {vdrm)  at  drem 

(see  section  8.7.3). 

8.7.1  Point  velocity  values  at  wall  effects 
traverse  points  other  than  dja,/.  For  every  1- 
in.  incremented  wall  effects  traverse  point 
other  than  dia«,  enter  in  column  B  of  Form 
2H-1  or  2H-2  either  the  velocity  measured 
at  the  point  (see  section  8.7.1.1)  or  the 
velocity  measured  at  the  first  subsequent 
traverse  point  farther  frxim  the  wall  (see 
section  8.7.1.2).  A  velocity  value  must  be 
entered  in  column  B  of  Form  2H-1  or  2H- 

2  for  every  1-in.  incremented  traverse  point 
frtjm  d/  (representing  the  wall  effects  traverse 
point  1  in.  (2.5  cm]  from  the  wall)  to  duui- 

8.7.1.1  For  wall  effects  traverse  points 
where  the  probe  can  be  positioned  and 
velocity  pressure  can  be  detected,  enter  the 
value  obtained  in  accordance  with  section 
8.6. 

8.7.1.2  For  wall  effects  traverse  points 
that  were  skipped  (see  section  8.2.2.3(c)]  and 
for  points  where  the  probe  cannot  be 

Ksitioned  or  where  no  velocity  pressure  can 
detected,  enter  the  value  obtained  at  the 
first  subsequent  traverse  point  farther  fr^m 
the  wall  where  velocity  pressure  was 
detected  and  measured  and  follow  the 
entered  value  with  a  "flag,"  such  as  the 
notation  "NM,"  to  indicate  that  "no 
measurements"  were  actually  taken  at  this 
point 

8.7.2  Point  velocity  value  at  diau-  For  dia,i> 
enter  in  column  B  of  Form  2H-1  or  2H-2  the 


measured  value  obtained  in  accordance  with 
section  8.6. 

8.7.3    Point  velocity  value  [vdrem)  at  drm- 
Enter  the  point  velocity  value  obtained  at 
drem  in  column  G  of  row  4a  in  Form  2H-1  or 
2H-2.  If  the  distance  between  drm  and  duut 
is  less  than  or  equal  to  Vz  in.  (12.7  mm),  the 
measured  velocity  value  at  duui  may  be  used 
as  the  value  at  dnm  (see  section  8.2.4.2). 

9.0  Quality  Control. 

9.1  Particulate  Matter  Build-up  in 
Horizontal  Ducts.  Wall  effects  testing  of 
horizontal  circular  ducts  should  be 
conducted  only  if  build-up  of  particulate 
matter  or  other  material  in  the  bottom  of  the 
duct  is  not  present. 

9.2  Verifying  Traverse  Point  Distances.  In 
taking  measurements  at  wall  effects  traverse 
points,  it  is  very  important  for  the  probe 
impact  pressure  port  to  be  positioned  as  close 
as  practicable  to  the  traverse  point  locations 
in  the  gas  stream.  For  this  reason,  before 
beginning  wall  effects  testing,  it  is  important 
to  calculate  and  record  the  traverse  point 

!>ositions  that  will  be  marked  on  each  probe 
or  each  port,  taking  into  account  the 
distance  that  each  port  nipple  (or  probe 
mounting  flange  for  automated  probes) 
extends  out  of  the  stack  and  any  extension 
of  the  port  nipple  (or  mounting  flange)  into 
the  gas  stream.  To  ensure  that  traverse  point 
positions  are  properly  identified,  the 
following  procedures  should  be  performed 
on  each  probe  used. 

9.2.1  Manual  probes.  Mark  the  probe 
insertion  distance  of  the  wall  effects  and 
Method  1  traverse  points  on  the  probe  sheath 
so  that  when  a  mark  is  aligned  with  the 
outside  face  of  the  stack  port,  the  probe 
impact  port  is  located  at  the  calculated 
distance  of  the  traverse  point  from  the  stack 
inside  wall.  The  use  of  different  colored 
marks  is  recommended  for  designating  the 
wall  effects  and  Method  1  traverse  points. 
Before  the  ffrst  use  of  each  probe,  check  to 
ensure  that  the  distance  of  each  mark  from 
the  center  of  the  probe  impact  pressure  port 
agrees  with  the  previously  calculated  traverse 
{K)int  positions  to  within  ±V*  in.  (6.4  mm). 

9.2.2  Automated  probe  systems.  For 
automated  probe  systems  that  mechanically 
position  the  probe  head  at  prescribed  traverse 
point  positions,  activate  the  system  with  the 
probe  assemblies  removed  bom  the  test  ports 
and  sequentially  extend  the  probes  to  the 
programmed  location  of  each  wall  effects 
traverse  point  and  the  Method  1  traverse 
points.  Measure  the  distance  between  the 
center  of  the  probe  impact  pressure  port  and 
the  inside  of  the  probe  assembly  moimting 
flange  for  each  traverse  point.  The  measured 
distances  must  agree  with  the  previously 
calculated  traverse  point  positions  to  within 
±V4  in.  (6.4  mm). 

9.3  Probe  Installation.  Properly  sealing 
the  port  area  is  particularly  important  in 
taking  measurements  at  wall  effects  traverse 
points.  For  testing  involving  manual  probes, 
the  area  between  the  probe  sheath  and  the 
port  should  be  sealed  with  a  tightly  fitting 
flexible  seal  made  of  an  appropriate  material 
such  as  heavy  cloth  so  that  leakage  is 
minimized.  For  automated  probe  systems,  the 
probe  assembly  mounting  flange  area  should 
be  checked  to  verify  that  there  is  no  leakage. 

9.4  Velocity  Stability.  This  .nethod 
should  be  performed  only  when  the  average 
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gas  velocity  in  the  stack  or  duct  is  relatively 
constant  over  the  duration  of  the  test  If  the 
average  gas  velocity  changes  significantly 
during  the  course  of  a  wall  effects  test,  the 
test  results  should  be  discarded. 

10.0    Calibmtion 

10.1    The  calibration  coef!icient(s)  or 
curves  obtained  under  Method  2,  2F,  or  2G 
and  used  to  perform  the  Method  1  traverse 
are  applicable  under  this  method. 

11.0    Analytical  Procedure 

11.1    Sample  collection  and  analysis  are 
concurrent  for  this  method  (see  section  8). 

12.0   Data  Analysis  and  Calculations 

12.1  The  foUoMdng  calculations  shall  be 
performed  to  obtain  a  wall  effects  adjustment 
fector  [WAF)  from  (1)  the  wall  effects- 
unadjusted  average  velocity  [va,g),  (2)  the 
replacement  velocity  [vej]  for  each  of  the  four 
Method  1  sectors  closest  to  the  wall,  and  (3) 
the  average  stack  gas  velocity  that  accounts 
for  velocity  decay  near  the  wall  (Vav,). 

12.2  Nomenclature.  The  following  terms 
are  listed  in  the  order  in  which  they  appear 
in  Equations  2H-5  through  2H-21. 

=the  average  stack  gas  velocity. 


unadjusted  for  wall  effects,  actual  ft/sec 
(m/sec); 

vi/=stack  gas  point  velocity  value  at  Method 
1  interior  equal-area  sectors,  actual  ft/sec 
(m/sec); 

ve/=stack  gas  point  velocity  value,  unadjusted 
for  wall  effects,  at  Method  1  exterior  equal- 
area  sectors,  actual  ft/sec  (m/sec); 

/=index  of  Method  1  interior  equal-area 
traverse  points; 

/=index  of  Method  1  exterior  equal-area 
traverse  points; 

n=total  number  of  traverse  points  in  the 
Method  1  traverse; 

vdecd=the  wall  effects  decay  velocity  for  a 
sub-sector  located  between  the  traverse 
points  at  distances  d- 1  (in  metric  units, 
d-2.5)  and  d  from  the  wall,  actual  ft/sec 
(m/sec); 

vj=the  measured  stack  gas  velocity  at 
distance  d  frt)m  the  wall,  actual  ft/sec  (m/ 
sec);  Note:  Vff=0; 

d=the  distance  of  a  1-in.  incremented  wall 
effects  traverse  point  fitsm  the  wall,  for 
traverse  points  di  through  diasi.  in.  (cm);    • 

Aj=Ae  cross-sectional  area  of  a  sub-sector 
located  between  the  traverse  points  at 
distances  d- 1  (in  metric  units,  d- 2.5)  and 
d  frxjm  the  wall,  in.*  (cm *)  (  e.g.,  sub-sector 
A2  shown  in  Figures  2H-3  and  2H-4); 

r=the  stack  or  duct  radius,  in.  (cm); 

Qtf=the  stack  gas  volumetric  flow  rate  for  a 
sub-sector  located  between  the  traverse 


points  at  distances  d- 1  (in  metric  units, 
d-2.5]  and  d  bom  the  wall,  actual  ft-in.*/ 
sec  (m-cm  ^/sec); 
{/rf/~*'^fa»=the  total  stack  gas  volumetric 
flow  rate  for  all  sub-sectors  located 
between  the  wall  and  duui.  actual  ft-in.2/sec 
(m-cm  Vsec); 
dia>r=the  distance  &x>m  the  wall  of  the  last  1- 
in.  incremented  wall  effects  traverse  point, 
in.  (cm); 
Adm^the  cross-sectioqal  area  of  the  sub- 
sector  located  between  duut  and  the  interior 
edge  of  the  Method  1  equal-area  sector 
closest  to  the  wall,  in.*  (cm  *)  (see  Figure 
2H-4); 
p=the  number  of  Method  1  traverse  points 
per  diameter,  p>8  (e.g.,  for  a  16-point 
traverse,  p=8); 
drnK=the  distance  from  the  wall  of  the 
centroid  of  the  area  between  duu,  and  the 
interior  edge  of  the  Method  1  equal-area 
sector  closest  to  the  wall,  in.  (cm); 
Qifr»>i=the  total  stack  gas  volumetric  flow  rate 
for  the  sub-sector  located  between  diaa  and 
the  interior  edge  of  the  Method  1  equal- 
area  sector  closest  to  the  wall,  actual  ft- 
in.*/sec  (m-cm  */sec); 
v^nf=the  measured  stack  gas  velocity  at 
distance  drtm  from  the  wall,  actual  ft/sec 
(m/sec); 
QT^the  total  stack  gas  volumetric  flow  rate 
for  the  Method  1  equal-area  sector  closest 
_  to  the  wall,  actual  ft-in.2/sec  (m-cm*/sec); 
v,/:the  replacement  stack  gas  velocity  for  the 
Methoa  1  equal-area  sector  closest  to  the 
wall,  i.e.,  the  stack  gas  point  velocity  value, 
adjusted  for  wall  e^ts,  for  the  ji>  Method 
1  equal-area  sector  closest  to  the  wall, 
actual  ft/sec  (m/sec); 
vi,vf=the  average  stack  gas  velocity  that 
accounts  for  velocity  decay  near  the  wall, 
actual  it/sec  (m/sec); 
WAF=the  wall  effects  adjustment  factor 
derived  from  Vavg  and  Vavg  for  a  single 
traverse,  dimensionless; 
v»«/=the  final  wall  effects-adjusted  average 
stack  gas  velocity  that  replaces  the 
unadjusted  average  stack  gas  velocity 
obtained  using  Method  2,  2F,  or  2G  for  a 
field  test  consisting  of  a  single  traverse, 
actual  ft/sec  (m/sec); 
WAF=tbe  wall  effects  adjustment  fector  that 
is  applied  to  the  average  velocity, 
unadjusted  for  wall  effects,  in  order  to 
obtain  the  final  wall  effects-adjusted  stack 
^  gas  velocity,  Vfi^  or,  vy»„o/<t),  dimensionless; 
vjinanni=the  final  wall  effects-adjusted  average 
stack  gas  velocity  that  replaces  the 
unadjusted  average  stack  gas  velocity 
obtained  using  Method  2,  2F,  or  2G  on  run 
ic  of  a  RATA  or  other  multiple-run  field  test 
procedure,  actual  ft/sec  (m/sec); 


Voi^tpthe  average  stack  gas  velocity, 
obtained  on  run  Jc  of  a  RATA  or  other 
multiple-run  procedure,  unadjusted  for 
velocity  decay  near  the  wall,  actual  ft/sec 
(m/sec); 

lc=index  of  runs  In  a  RATA  or  other  multiple- 
run  procedure. 

12.3    Calculate  the  average  stack  gas 
velocity  that  does  not  account  for  velocity 
decay  near  the  wall  (v.,,)  using  Equation  2H- 


V      =^ 


i>l 


Eq.  2H-5 


(Note  that  v^v,  in  Equation  2H-5  is  the  same 
as  V(g)aYs  in  Equations  2F-9  and  2G-8  in 
Methods  2F  and  2G,  respectively.) 

For  a  16-point  traverse.  Equation  2H-5  may 
be  written  as  follows: 


ri2         ^      \ 


V      =  ^ 


16 


Eq.  2H-6 


12.4    Calculate  the  replacement  velocity, 
Vj,  for  each  of  the  four  Method  1  equal-area 
sectors  closest  to  the  wall  using  the 
procedures  described  in  sections  12.4.1 
through  12.4.8.  Forms  2H-1  and  2H-2 
provide  sample  tables  that  may  be  used  in 
either  hardcopy  or  spreadsheet  format  to 
perform  the  calculations  described  in 
sections  12.4.1  through  12.4.8.  Forms  2H-3 
and  2H-4  provide  examples  of  Form  2H-1 
filled  in  for  partial  and  complete  wall  effects 
traverses. 

12.4.1    Calculate  the  average  velocity 
(designated  the  "decay  velocity,"  vdecj  for 
each  sub-sector  located  between  the  wall  and 
diM  (see  Figure  2H-3)  using  Equation  2H-7. 


vdec,  =  ''''-■  •*•''«« 


Eq.  2H-7 


For  each  line  in  column  A  of  Form  2H-1  or 
2H-2  that  contains  a  value  of  d,  enter  the 
corresponding  calculated  value  of  vdeca  in 
column  C 

12.4.2    Calculate  the  cross-sectional  area 
between  the  wall  and  the  first  1-in. 
incremented  wall  effects  traverse  point  and 
between  successive  1-in.  incremented  wall 
effects  traverse  points,  from  the  wall  to  diai 
(see  Figure  2H-3),  using  Equation  2H-8. 


Ad  =4«(r-d+l)' -lji(r-d)'       Eq.  2H-8 
4  4 


For  each  line  in  column  A  of  Form  2H-1  or 
2H-2  that  contains  a  value  of  d,  enter  the 
value  of  the  expression  V*  jt(r-  d+lp  in 
column  D,  the  value  of  the  expression  Vt 
i^r- dp  in  column  E,  and  the  value  of  Ad  in 
column  F.  Note  that  Equation  2H-8  is 
designed  for  use  only  with  English  units  (in.). 
If  metric  units  (cm)  are  used,  dhe  first  term. 


V4  iHr~  d+lp,  must  be  changed  to  V4 

Jt(r-  d-¥2.5P.  This  change  must  also  be  made 

in  colunm  D  of  Form  2H-1  or  2H-2. 

12.4.3    Calculate  the  volumetric  flow 
through  each  cross-sectional  area  derived  in 
section  12.4.2  by  multiplying  the  values  of 
vdeCd,  derived  according  to  section  12.4.1,  by 


the  cross-sectional  areas  derived  in  section 
12.4.2  using  Equation  2H-9. 

Q^=vdeCdXAd        Eq.  2H-9 

For  each  line  in  column  A  of  Form  2H-1  or 
2H-2  that  contains  a  value  of  d,  enter  the 
corresponding  calculated  value  ofQ^ia 
column  G. 
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12.4.4    Calculate  the  total  volumetric  flow 
through  all  sub-sectors  located  between  the 
wall  and  dia^,  using  Equation  2H-10. 


Q-, 


d-i 


Eq.  2H-10 


Enter  the  calculated  value  of  Qii—'diiui  in  line 
3  of  column  G  of  Form  2H-1  or  2H-2. 

12.4.5    Calculate  the  cross-sectional  area 
of  the  sub-sector  located  between  duui  and  the 
interior  edge  of  the  Method  1  equal-area 
sector  (e.g.,  sub-sector  Adrm  shown  in  Figures 
2H-3  and  2H-4)  using  Equation  2H-11. 


1 


P-2. 


Ad«„=jic(r-d^r-£^)c(r)^        Eq.  ZH-ll 


For  a  16-point  traverse  (eight  points  per  diameter),  Equation  2H-11  may  be  written  as  follows: 


Ad««  =7«(r-d^)'-^x(r)^        Eq.  2H-12 
4  16 


Enter  the  calculated  value  of  i1<tmii  in  line  4b 
of  column  G  of  Form  2H-1  or  2H-2. 

12.4.6    Calculate  the  volumetric  flow  for 
the  sub-sector  located  between  diau  and  the 
interior  edge  of  the  Method  1  equal-area 
sector,  using  Equation  2H-13. 


=  V 


dRIB 


xA 


Eq.  2H-13 


In  Equation  2H-13,  ^dnm  is  either  (1)  the 
measured  velocity  value  at  d„a,  or  (2)  the 
measured  velocity  at  du«,  if  the  distance 
between  ddmn  and  duu  is  less  than  or  equal 
to  V^  in.  (12.7  mm)  and  no  velocity 
measurement  is  taken  at  drem  (see  section 
8.2.4.2).  Enter  the  calculated  value  of  Qumn 
in  line  4c  of  column  G  of  Form  2H-1  or  2H- 
2. 

12.4.7    Calculate  the  total  volimaetric  flow 
for  the  Method  1  equal-area  sector  closest  to 
the  wall,  using  Equation  2H-14. 


Qt  "Qd,-»d|^  "♦■Qdmn 


Eq.  2H-14 


Enter  the  calculated  value  of  Qr  in  line  5a  of 
column  G  of  Form  2H-1  or  2H-2. 

12.4.8    Calculate  the  wall  effects-adjusted 
replacement  velocity  value  for  the  Method  1 
equal-area  sector  closest  to  the  wall,  using 
Equation  2H-15. 


ve- 


i"<')' 


Eq.  2H-1S 


For  a  16-point  traverse  (eight  points  per 
diameter).  Equation  2H-15  may  be  written  as 
follows: 


VCj»-? 


Eq.  2H-16 


.P 


Enter  the  calculated  value  of  (iCj  in  line  5b 
of  column  G  of  Form  2H-1  or  2H-2. 
12.5    Calculate  the  wall  effects-adjusted 
avwage  velocity,,  by  replacing  the  four  values 
of  ^vf  shown  in  Equation  2H-5  with  the  four 
wall  effjK^ts-adjusted  replacement  velocity 
values,  iie,  calculated  according  to  section 
12.4.8,  using  Equation  2H-17. 


V      =^- 


fm-4  4 

Svii+Jvcj 


Eq.  2H-17 


For  a  16-point  traverse.  Equation  2H-17  may 
be  written  as  follows: 


/"ll  4 

Xvij+Xvcj 


V        s  — 


i*l 


16 


Eq.  2H-18 


12.6  Calculate  the  wall  effects  adjustment 
factor,  WAF,  using  Equation  2H-19. 

WAF  =  ^        Eq.  2H-19 

12.6.1  Partial  wall  effects  traverse.  If  a 
partial  wall  effects  traverse  (see  section  8.2.2) 
is  conducted,  the  value  obtained  from 
Equation  2H-19  is  acceptable  and  may  be 
reported  as  the  wall  effects  adjustment  factor 
provided  that  the  value  is  greater  than  or 
equal  to  0.9800.  If  the  value  is  less  than 
0.9800,  it  shall  not  be  used  and  a  wall  eiiiects 
adjustment  factor  of  0.9800  may  be  used 
instead. 

12.6.2  Complete  wall  effects  traverse.  If  a 
complete  wall  effects  traverse  (see  section 
8.2.3)  is  conducted,  the  value  obtained  from 
Equation  2H-19  is  acceptable  and  may  be 
reported  as  the  wall  effects  adjustment  factor 
provided  that  the  value  is  greater  than  or 
equal  to  0.9700.  If  the  value  is  less  than 
0.9700,  it  shall  not  be  used  and  a  wall  effects 
adjustment  factor  of  0.9700  may  be  used 
instead.  If  the  wall  effects  adjustment  factor 
for  a  particular  stack  or  duct  is  less  than 
0.9700,  the  tester  may  (1)  repeat  the  wall 
effects  test,  taking  measurements  at  more 
Method  1  traverse  points  and  (2)  recalculate 
the  wall  effects  adjustment  factor  from  these 
measurements,  in  an  attempt  to  obtain  a  wall 
effects  adjustment  factor  that  meets  the 
0.9700  specification  and  completely 
characterizes  the  wall  effects. 

12.7  Applying  a  Wall  Effects  Adjustment 
Factor.  A  default  wall  effects  adjustment 
factor,  as  specifled  in  section  8.1,  or  a 
calculated  wall  effects  adjustment  factor 
meeting  the  requirements  of  section  12.6.1  or 
12.6.2  may  be  used  to  adjust  the  average 
stack  gas  velocity  obtained  using  Methods  2, 


2F,  or  20  to  take  into  accoimt  velocity  decay 
near  the  wall  of  circular  stacks  or  ducts. 
Default  wall  effects  adjustment  fectors 
specified  in  section  8.1  and  calculated  wall 
effects  adjustment  factors  that  meet  the 
requirements  of  section  12.6.1  and  12.6.2  are 
simunarized  in  Table  2H-2. 

12.7.1    Single-run  tests.  Calculate  the  final 
wall  effects-adjusted  average  stack  gas 
velocity  for  field  tests  consisting  of  a  single 
traverse  using  Equation  2H-20. 


Vfi^=WAFxv 


«n 


Eq.  2H-20 


The  wall  effiects  adjustment  factor,  WAF, 
shown  in  Equation  2H-20,  may  be  (1)  a 
default  wall  effects  adjustment  factor,  as 
specified  in  section  8.1,  or  (2)  a  calculated 
adjustment  factor  that  meets  the 
specifications  in  sections  12.6.1  or  12.6.2.  If 
a  calculated  adjustment  factor  is  used  in 
Equation  2H-20,  the  factor  must  have  been 
obtained  during  the  same  traverse  in  which 
]itvt  was  obtained. 

12.7.2    RATA  or  other  multiple  run  test 
procedure.  Calculate  the  final  wall  effects- 
adjusted  average  stack  gas  velocity  for  any 
run  Jc  of  a  RATA  or  other  multiple-nm 
procedure  using  Equation  2H-21. 

Vtai(k)  =  WAFxv.^k)        Eq.2H.21 

The  wall  effiects  adjustment  factor,  WA^, 
shown  in  Equation  2H-21  may  be  (1)  a 
default  wall  effects  adjustment  factor,  as 
specified  in  section  8.1;  (2)  a  calculated 
adjustment  factor  (meeting  the  specifications 
in  sections  12.6.1  or  12.6.2)  obtained  from 
any  single  run  of  the  RATA  that  includes  run 
h,  or  (3)  the  arithmetic  average  of  more  than 
one  WAF  (each  meeting  the  specifications  in 
sections  12.6.1  or  12.6.2)  obtained  through 
wall  effects  testing  conducted  during  several 
runs  of  the  RATA  that  includes  run  k.  If  wall 
effects  adjustment  factors  (meeting  the 
specifications  in  sections  12.6.1  or  12.6.2)  are 
determined  for  more  than  one  RATA  run,  the 
arithmetic  average  of  all  of  the  resulting 
calculated  wall  effects  adjustment  factors 
must  be  used  as  the  value  of  WAF  and 
applied  to  all  runs  of  that  RATA.  If  a 
calculated,  not  a  default,  wall  effiects 
adjustment  factor  is  used  in  Equation  2H-21. 
the  average  velocity  unadjusted  for  wall 
effects,  |i>vt(k),  must  be  obtained  from  runs  in 
which  the  number  of  Method  1  traverse 
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points  sampled  does  not  exceed  the  number 
of  Method  1  traverse  points  in  the  runs  used 
to  derive  the  wall  effects  adjustment  factor, 
WAF,  shown  in  Equation  2H-21. 

12.8    Calculating  Volimietric  Flow  Using 
Final  Wall  Effects-Adjusted  Average  Velocity 
Value.  To  obtain  a  stack  gas  flow  rate  that 
accounts  for  velocity  decay  near  the  wall  of 
circular  stacks  or  ducts,  replace  ^,  in 
Equation  2-10  in  Method  2,  or  \Xa(ayg)  a  in 
Equations  2F-10  and  2F-11  in  Method  2F,  or 
Motev,)  in  Equations  2G-9  and  2G-10  in 
Method  2G  with  one  of  the  following. 

12.8.1  For  single-run  test  procedures,  use 
the  final  wall  efiects-adjusted  average  stack 
gas  velocity,  ^ffn<l/.  calculated  according  to 
Equation  2H-20. 

12.8.2  For  RATA  and  other  multiple  run 
test  procedures,  use  the  final  wall  effects- 
adjusted  average  stack  gas  velocity,  ji(i«/(*). 
calculated  according  to  Equation  2H-21. 

13.0    Method  Performance.  [Reserved] 

414.0    Pollution  Prevention.  [Reserved] 

15.0    Waste  Management.  [Reserved] 

16.0    Reporting 

16.1    Field  Test  Reports.  Field  test  reports 
shall  be  submitted  to  Uie  Agency  according 
to  the  applicable  regulatory  requirements. 
When  Method  2H  is  performed  in 
conjunction  with  Method  2,  2F,  or  2G  to 
derive  a  wall  effects  adjustment  factor,  a 
single  consolidated  Method  2H/2F  (or  2H/ 
2G)  field  test  report  should  be  prepared.  At 
a  minimum,  the  consolidated  field  test  report 
should  contain  (1]  all  of  the  general 
information,  and  data  for  Method  1  points, 
specified  in  section  16.0  of  Method  2F  (when 
Method  2H  is  used  in  conjimction  with 
Method  2F)  or  section  16.0  of  Method  2G 
(when  Method  2H  is  used  in  conjunction 
with  Method  2  or  2G)  and  (2)  the  additional 
general  information,  and  data  for  Method  1 
points  and  wall  effects  points,  specified  in 
this  section  (some  of  which  are  included  in 
section  16.0  of  Methods  2F  and  2G  and  are 
repeated  in  this  section  to  ensuro  complete 
reporting  for  wall  effects  testing). 

16.1.1  Description  of  the  source  and  site. 
The  field  test  report  should  include  the 
descriptive  information  specified  in  section 
16.1.1  of  Method  2F  (when  using  Method  2F) 
or  2G  (when  using  either  Method  2  or  2G). 

It  should  also  include  a  description  of  the 
stack  or  duct's  construction  material  along 
with  the  diagram  showing  the  dimensions  of 
the  stack  or  duct  at  the  test  port  elevation 
prescribed  in  Methods  2F  and  2G.  The 
diagram  should  indicate  the  location  of  all 
wall  effects  traverse  points  where 
measurements  were  taken  as  well  as  the 
Method  1  traverse  points.  The  diagram 
should  provide  a  unique  identification 
number  for  each  wall  effects  and  Method  1 
traverse  point,  its  distance  from  the  wall,  and 
its  location  relative  to  the  probe  entry  ports. 

16.1.2  Field  test  forms.  The  field  test 
report  should  include  a  copy  of  Form  2H-1, 
2H-2,  or  an  equivalent  for  each  Method  1 
exterior  equal-area  sector. 

16.1.3  Field  test  data.  The  field  test  report 
should  include  the  following  data  for  the 
Method  1  and  wall  effiects  traverse. 

16.1.3.1    Data  for  each  traverse  point  The 
field  test  report  should  include  the  values 


specified  in  section  16.1.3.2  of  Method  2F 
(when  using  Method  2F)  or  2G  (when  using 
either  Method  2  or  2G)  for  each  Method  1 
and  wall  effects  traverse  point.  The 
provisions  of  section  8.4.2  of  Method  2H 
apply  to  the  temperature  measurements 
reported  for  wall  effects  traverse  points.  For 
each  wall  effects  and  Method  1  traverse 
point,  the  following  values  should  also  be 
included  in  the  field  test  report. 

(a)  Traverse  point  identification  number  for 
each  Method  1  and  wall  effects  traverse 
point. 

(b)  Probe  type. 

(c)  Probe  identification  nimiber. 

(d)  Probe  velocity  calibration  coefficient 
(i.e.,  Cp  when  Method  2  or  2G  is  used;  F; 
when  Method  2F  is  used). 

For  each  Method  1  traverse  point  in  an 
exterior  equal-area  sector,  the  following 
additional  value  should  be  included. 

(e)  Calculated  replacement  velocity,  vej, 
accounting  for  wall  effects. 

16.1.3.2  Data  for  each  run.  The  values 
specified  in  section  16.1.3.3  of  Method  2F 
(when  using  Method  2F)  or  2G  (when  using 
either  Method  2  or  2G)  should  be  included 
in  the  field  test  report  once  for  each  run.  The 
provisions  of  section  12.8  of  Method  2H 
apply  for  calculating  the  reported  gas 
volumetric  flow  rate.  In  addition,  the 
following  Method  2H  run  values  should  also 
be  included  in  the  field  test  report 

(a)  Average  velocity  for  run,  accounting  for 
wall  effects,  v^,^. 

'(b)  Wall  effects  adjustment  factor  derived 
from  a  test  run,  WAF. 

16.1.3.3  Data  for  a  complete  set  of  runs. 
The  values  specified  in  section  16.1.3.4  of 
Method  2F  (when  using  Method  2F)  or  2G 
(when  using  either  Method  2  or  2G)  should 
be  included  in  the  field  test  report  once  for 
each  complete  set  of  runs.  In  addition,  the 
field  test  report  should  include  the  wall 
effects  adjustment  factor,  WAF,  that  is 
applied  in  accordance  with  section  12.7.1  or 
12.7.2  to  obtain  the  final  wall  effects-adjusted 
average  stack  gas  velocity  vjiHaj  or  v/i^^ty 

16.1.4    Quality  assurance  and  control. 
Quality  assurance  and  control  procedures, 
specifically  tailored  to  wall  effects  testing, 
should  be  described. 

16.2    Reporting  a  Default  Wall  Effects 
Adjustment  Factor.  When  a  default  wall 
effects  adjustment  factor  is  used  in 
accordance  with  section  8.1  of  this  method, 
its  value  and  a  description  of  the  stack  or 
duct's  construction  material  should  be 
reported  in  lieu  of  submitting  a  test  report. 
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015a. 
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Table  2H-1.  Distance  from  the  Wall  for  the  Interior  Boundary,  d,^  of  a  Method  1  Exterior 
Equal-Area  Sector  as  a  Fnnction  of  the  Stack  or  Duct  Radius,  r,  and  Number 
of  Method  1  Traverse  Points 


Number  of  Method  1 
Traverse  Points 

^ 

16 

0.134  XT 

20 

0.106  xf 

24 

0.087  X  r 

28 

0.074  X  r 

32 

0.065  X  r 

36 

0.057  X  T 

40 

0.051  XT 

44 

0.047  X  T 

48     ^ 

0.043  X  r 

Table  2H-2   Default  and  Minimum  Acceptable  Calculated  Wall  Effects  Adjustment 
Factors 


■  - 

Brick  and  Mortar 
Stacks 

Ail  Other  SUcks  and 
Dacts 

Default  WAF 

0.9900 

0.9950 

Minimum 

Acceptable 

WAF 

Partial  Traverse 

0.9800 

Complete  Traverse 

0.9700 
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PortB 


Mettled  1  Exterior  Equal 
Area  Traverse  Point 

MettKxl  1 1nterior  Equal 
Area  Traverse  Point 


PortC 


PortD 


Method  1  Exterior  Equal 
Area  Sectors 
\'.-/.  j  Method  1  Interior 
Equal  Area  Sectors 


Figure  211-].  Method  1  exterior  and  interior  equal-area  sectors  with  traverse  points  indicated. 
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Figure  2H-2.  Figure  showing  part  of  a  Metiiod  1  equal-area  sector  closest  to  the  stack  wall 
with  three  illustrative  wall  effects  points  at  1  in.  intervals,  the  Method  1  equal-area  traverse 
point,  and  </,^  for  a  15  ft  diameter  stack.' 


Metric  equivalents  of  English  units  used  in  Figure  2H-2  are  as  follows:  1  in.  =  2.5  cm;  5.75  in.  =  14.6  cm; 
7.5  in.  =  19.0  cm;  12  in.  =  30.5  cm;  and  15  ft  =  4.6  m. 
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Port  A 


Figure  2H-3.  Figure  showing  part  of  a  Method  1  equal-area  sector  closest  to  the  stack  wall 
with  three  illustrative  sub-sectors  between  the  stack  wall  and  du,„  and  the  sub-sector 
represented  by  </„..  A,  is  the  area  between  the  stack  wall  and  d^Aj  is  the  area  between  dj  and 
</^  A  J  is  the  area  between  J^  and  d,^  and  A^^  is  the  area  between  d,„  and  the  interior  edge 
of  the  Method  1  equal-area  sector. 
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=1/4  n(r-3)= 


Method  1  Equal-Area  \  \  \  V 
Traverse  Point 


A  dren  =1/4  n(r-3)2  -  3/16  nr^ 


Figure  2H-4.  figure  illustrating  the  calculations  in  Equation  2H-1 2  used  to  calculate  the  cross 
sectional  area  of  the  sub-sector  betiveen  d^  and  the  interior  edge  of  the  Method  1  sector 
closest  to  the  stack  wall  (A^  for  a  16-point  Method  1  traverse.  The  Method  1  equaKarea 
traverse  point  and  four  wall  effects  traverse  points  (d„  dj,  d,^  and  d^)  within  the  Method  1 
sector  closest  to  the  stack  wall  are  also  shown.' 


'      All  dimensions  are  given  in  in.  Metric  equivalents  (in  cm)  are  as  follows:  3  in.  *  7.6  cm;  Af  =  1/4  it(r-  1.6f\  and 
^  *«  =  1/4  Ji(r-  7.6)-  -  3/16  Jir^. 
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Form  2H-] .    Calculation  of  Wall  Effects  Replacement  Velocity  Values  (16-Point  Method  1 
Traverse) 

1"  Probe  Type/ID/Pts.  Sampled: Tcster(s): 

2"*  Probe  Type/ID/Pts.  Sampled: 


Afliliation: 


Entry  Port  ID  (e.g..  A,  B,  C 

orD): 

1 .  Diameter  of  the  stack  or  duct  (ft) 

Radius,  r,  of  the  stack  or  duct  (in.)  (=  diameter  x  6) 

2.  Location  (column  A),  measured  and  decay  velocities  (columns  B  and  C),  and  volumetric  flow  (column  G) 
associated  with  each  successive  wall  effects  traverse  point. 

(A) 

(B) 

(C) 

(D)         J_         (E) 

(F) 

(G) 

Distance 
(d)  from 
Wall 

Measured 
Velocity  (vj 
at  Distance  d 

Decay 

Velocity 

{vdec,) 

Intermediate  Calculations 

Area  of 
Sub-sector  {A^ 

Volumetric  Flow 
in  Sub-sector  {Qj) 

2 
Note:  Vo  =  0 

U[r-d*\f 
4 

U[r-df 
4 

(Col.  D  -  Col.  E) 

(Col.  C  X  Col.  F) 

{in.) 

ift/sec) 

ift/sec) 

(m.O 

{in') 

{in") 

ift-inr/sec) 

d=l 

d  =  2 

% 

d^ 

Note:  d^,  <.  0. 1 340  r,  where  r  is  the  radius  of  the  stack  or  duct.  Sec  section  8.2.2.3  of  the  method.                                 j 

3.  Total  volumetric  flow  for  all  sub-sectors  located  between  stack  wall  and  di^  (total  Col.  G). 

4.  Volumetric  flow  for  remauider  of  the  Method  1  equal-area  sector. 

a.  Velocity  measurement  at  distance  </^  from  stack  wall  (vj^^).  (If</^-£/,^<'/2  in.,  then 
no  measurement  at  d^  is  necessary.  Enter  the  velocity  at  d,^  on  diis  line.) 

1 
J 

b.  Total  area  in  remainder  of  Method  1  equal-area  segment  (i4.^„).    Subtract 

— -Kiy^     from  last  entry  in  item  2,  column  E,  and  enter  the  resuh  on  this  line. 
16 

1 
1 

_J_. 

c.  Multiply  values  on  lines  4a  and  4b.  (0^„) 

5.  Wall  eflects-adjusted  velocity  in  the  Method  1  equal-area  sector, 
a.  Add  the  values  on  lines  3  and  4c.  {Q^ 

-i.-'ii=iw-ii.- 

.  3l 

b.  Divide  line  5a  by   — n(r)^  .  The  resulting  value  is  one  of  four  "replacement"  point 
16 

velocity  values  adjusted  for  wan  effects,     ve      ,  as  derived  in  Equation  2H- 16. 

16.  Substitute  the  value  shown  in  Sb  for  the  unadjusted  velocity  value  in  the  Method  1  sector.  (See  Fq.  2H-18.) 

Notes:  1 .  Cohimn  B:  If  no  measurement  is  taken  at  distance  </,  enter  the  velocity  value  obtained  at  the  first  subsequent 
traverse  point  where  a  measurement  was  taken,  followed  by  the  letters  "NM".  See  section  8.7. 1 .2. 
2.  For  clarity,  only  English  units  are  shown  in  this  form.  Following  are  metric  equivalents  of  the  English  units 
used  in  the  form.  In  row  2,  column  A:  1  in.  =  2.S  cm;  2  in.  =5.1  cm.  In  row  2,  column  D:  If  metric 
imits  (cm)  arc  used,  the  term  %  n(r  -</+  /)-  must  be  changed  to  %  ^{r  -d+2. 5)*.  In  row  4a:  V4  in.  =  1 2.7  mm. 
•  Throughout  the  form,  the  metric  equivalents  ofin.,  inJ,  ft,  ft/sec,  aod ft-ir^/sec  are  cm,  cm',  m,  m/sec,  and 
m-cn^lsec,  respectively. 
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Form  2H-2.    Calculation  of  Wall  Eflects  Replacement  Velocity  Values  (Any  Method  1 
Traverse  ^16  Points) 

1"  Probe  Type/ID/Pts.  Sampled: 

2"*  Probe  Type/ID/Pts.  San^led: 


Tester(s):. 


Affiliation: 


Entry  Port  ID  (e.g..  A,  B,  C 

,orD): 

1.  Diameter  of  the  stack  or  duct  (ft) 

1 

Radius,  r,  of  the  stack  or  duct  (in.)  (=  diameter  x  6) 

1 

2.  Location  (Column  A),  measured  and  decay  velocities  (Columns  B  and  C),  and  volumetric  flow  (Column  G) 
associated  with  each  successive  wall  eflects  traverse  point 

(A) 

(B) 

(C) 

(D)                    (E) 

(F) 

(G) 

Distance 
(d)bom 
Wall 

Measured 
Velocity  (vj) 
at  Distance  d 

Decay 

Velocity 

{vdec,) 

Intermediate  Calculations 

Area  of 
Sub-sector  (A  J) 

Volumetric  Flow  in 
Sub-sector  (QJ) 

2 

Note:  Vo  =  0 

-nlr-d*!]' 
P 

P 

(Col.  D  -  Col.  E) 

(CotCxColF) 

(m.) 

(ft/sec) 

(ft/sec) 

(wO 

(m.--) 

iinr) 

{ft-in.-/sec) 

</  =  ; 

rf  =  2 

d^. 

Note:  </,„,  ^  (/^  as  defined  in  section  8.2.2.3  of  the  method.                                                                                            1 

3.  Total  volimietric  flow  for  all  sub-sectors  located  between  stack  wall  and  </^  (total  Col.  G). 

4.  Volumetric  flow  for  remainder  of  the  Method  1  equal-area  sector. 

a.  Velocity  measiu-ement  at  distance  </,„  from  stack  wall  (v^.  (If</^- J,„<'/2in.,  then 
no  measurement  at  </^  is  necessary.  Enter  the  velocity  at  d^  on  this  line.) 

1 

b.  Total  area  in  remainder  of  Method  I  equal-area  segment  (A^^.  Subtract 

^-—  n{r)^   from  last  entry  in  item  2,  column  E,  and  enter  the  resuh  on  this  line. 

4p  ) 

c.  Multiply  values  on  lines  4a  and  4b.  (Q^^) 

5.  Wall  effects-adjusted  velocity  in  the  Method  I  near- wall  equal-area  segment, 
a.  Add  the  values  on  lines  3  and  4.  (Qj) 

^jSS'^SL 

b.  Divide  line  Sa  by     —  ii(r)*   .    The  resulting  value  is  one  of  four  "replacement" 
2p 

point  velocity  values  adjusted  for  wall  effects,     ve      ,  as  denved  in  Equation  2H- 1 5 . 

■ 

6.  Substitute  the  value  shown  in  5b  for  die  unadjusted  velocity  value  in  die  Method  1  sector.  (See  Eq.  2H-17.) 

Notes:  1 .  Column  B:  If  no  measurement  is  taken  at  distance  d,  enter  the  velocity  value  obtained  at  the  fu^t  subsequent 
traverse  point  where  a  measurement  was  taken,  followed  by  the  letters  "NM".  See  section  8.7. 1 .2. 
2.  For  clarity,  only  English  units  are  shown  in  this  form.  Following  are  metric  equivalents  of  the  English  units 
used  in  the  form.  In  row  2,  column  A:  1  in.  =  2.S  cm;  2  in.  =  S.l  cm.  In  row  2,  column  D:  If  metric 
units  (cm)  are  used,  the  term  %ii(r-</+ 7)^  must  be  changed  to  %n(r-(/-)-2.5)^  In  row  4a:  Vi  in.  =  12.7inm. 
Throughout  the  form,  the  metric  equivalents  ofw. ,  m.\  ft,  ft/sec,  aaidft-in^/sec  are  cm,  atf,  m,  m/sec,  and 
m-cm^/sec,  respectively. 
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Form  2H-3.    Calculation  of  Replacement  Velocity  Values  for  a  Method  1  Equal-Area  Sector 
Closest  to  the  Stack  Wall  for  a  16-Point  Method  1  Traverse,  Using  a  Partial 
Wall  Effects  Traverse 


I"  Probe  Type/ID/Pts.  Sampled:    Type  S  Straiaht-UD/S-1 3/AII 
2"*  Probe  Type/ID/Pts.  Sampled: 


Testerfs):      Test  Team  III 


AfTiliation:       Contractor  III 


Entry  Port  ID  (e.g..  A,  B,  C 

.orD):    A 

1 .  Diameter  of  the  stack  or  duct  (ft) 

24 

Radius,  r,  of  the  stack  or  duct  (in.)  (=  diameter  x  6) 

144  1 

2.  Location  (column  A),  measured  and  decay  velocities  (columns  B  and  C),  and  volumetric  flow  (column  G)    ^ 
associated  with  each  successive  wall  effects  traverse  point. 

(A) 

(B) 

(C) 

(D)                      (E) 

(F) 

(G) 

Distance 
(d)  from 
Wall 

Measured 
Velocity  (v^) 
at  Distance  d 

Decay 

Velocity 

(vdecj) 

Intermediate  Calculations 

Area  of 
Sub-sector  (Aj) 

Volumetric  Flow 
in  Sub-sector  (QJ 

V     +v 

2 

Note:  Vo  =  0 

U[r-d*\f 

\n[r~df 

(Col.  D  -  Col.  E) 

(Col.  C  X  Col.  F) 

(m.) 

ift/sec) 

■      (ft/sec) 

(i«.0 

(«f.O 

(m.--) 

{ft-m.-/sec) 

d=J 

51.71    NM 

25.85 

16.286.00 

t6.060.59 

225.41 

5.827.47 

d  =  2 

51.71    NM 

51.71 

16.060.59 

15,836.76 

223.84 

11.573.72 

d^  =  3 

51.71 

51.71 

15.836.76 

15.614.49 

222.27 

11.492.51 

_. 

3.  Total  volumetric  flow  for  all  sub-sectors  located  between  stack  wall  and  (/j„,  (total  Col.  G). 

28.893.70 

a.  Velocity  measurement  at  distance  </„  from  stack  waU  (v,^^).  (If  (/^-</{„<!4in.,  then 
no  measurement  at  </^  is  necessary.  Enter  the  velocity  at  </j|„  on  this  line.) 

77.01 

b.  Total  area  in  remainder  of  Method  1  equal-area  segment  {A,^.    Subtract 

—Hr)'     from  last  entry  in  item  2,  column  E,  and  enter  the  result  on  this  line. 
16 

3,399.99 

c.  Multiply  values  on  hnes  4a  and  4b.  (G*„) 

261.832.90 

S.  Wall  effects-adjusted  velocity  in  the  Method  1  equal-area  sector. 

^-j^*^^^^':{'v<'-jfrvr:-r . "  ' 

a.  Add  the  vahies  on  lines  3  and  4c.  {Qr) 

290,726.61 

C 

b.  Divide  line  5a  by   — n(/')^  •  The  resulting  value  is  one  of  four  "replacement"  point 
16 

velocity  values  adjusted  for  wall  effects,     ve      ,  as  derived  in  Equation  2H- 16. 

71.41 

6.  Substitute  the  value  shown  in  Sb  for  the  unadjusted  velocity  value  in  the  Method  1  sectcH^.  (See  Eq.  2H-18.)           ~| 
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Form  2H-4      Calculation  of  Replacement  Vdocity  Values  for  a  Method  1  Equal-Area  Sector  Oosest 
to  the  Stack  Wall  for  a  16-Point  Method  1  Traverse,  Using  a  Complete  Traverse 

1"  Probe  Type/ID/Pts.  Saiiq>led:    Type  S  Straiaht-UD/S-13/AII Testers):      Test  Team  III 

2"*  Probe  Type/ID/Pts.  San^led: Affiliation:       Contractor  III 


Entry  Port  ED  (e.g.,  A,  B,  C 

.orD):    A 

1 .  Diameter  of  the  stack  or  duct  (ft) 

1    ^* 

Radius,  r,  of  the  stack  or  duct  (in.)  (-  dumeter  *  6) 

144  \ 

2.  Location  (column  A),  measured  and  decay  velocities  (columns  B  and  C),  and  volumetric  flow  (column  G) 
associated  with  each  successive  wall  effects  traverse  point 

(A) 

__(B)_ 

(Q 

_  _  a))_  _  J_  _  _(E)  _  _ 

(F) 

(G) 

Distance 
(</)from 
WaU 

Measured 
Velocity  (v^) 
at  Distanced 

Decay 

Velocity 

(ydec,) 

Intermediate  Calculations 

Area  of 
Sub-sector  (A^ 

Volumetric  Flow 
in  Sub-sector  (Q,) 

2 

Note:vo  =  0 

Iii[r-rf*l]* 

\-[r-df 

(Col.  D- CoL  E) 

(CoL  C  X  CoL  F) 

(m.) 

ift/sec) 

{ft/sec) 

(w-O 

(w-O 

(in-O 

{ft-in.^/sec) 

</«/ 

51.71  NM 

25.85 

16.286.00 

^6,060.59 

225.41 

5.827.47 

d  =  2 

51.71  NM 

51.71 

16,060.59 

15.836.76 

223.84 

11.573.72 

d  =  S 

51.71 

51.71 

15,836.76 

15.614.49 

22Z27 

11.492.51 

d  =  4 

62.26 

56.98 

15,614.49 

15.393.79 

220.70 

12.576.24 

d  =  5 

67.16 

64.71 

15.393.79 

15.174.67 

219.13 

14.179.40 

</  =  d 

69.44 

68.30 

15.174.67 

14.957.11 

217.56 

14.858.32 

d=7 

72.63 

71.03 

14.957.11 

14.741.13 

215.98 

15.341.75 

d  =  8 

71.37 

7Z00 

14.741.13 

14.526.71 

214.41 

15.437.01 

d''9 

74.37 

72.87 

14.526.71 

14.313.87 

212.84 

15,510.03 

d  =  10 

75.80 

1       75.08 

14,313.87 

14.102.60 

211.27 

15.863.30 

d^U 

77.15 

76.47 

14.102.60 

13.892.90 

209.70 

16.035.93 

dkm  =  12 

78.58              77.86    ~\ 

13,892.90 

13.684.77             208.13 

16.205.92 

3.  Total  vohimetric  flow  for  aD  sub-sectors  located  between  stack  wall  and  d,„  (total  CoL  G). 

164.901:59      1 

4.  Vohimetric  flow  for  remainder  of  die  Mediod  1  equal-area  sector. 

jg/g^gggggm 

a.  Velocity  measurement  at  distance  (/^  from  stack  wall  (v^.  (Ifrf,.-</,^<'/4in.,  dienno] 
measurement  at  J_  is  necessary.  Enter  the  velocity  at  </j.  on  this  line.) 

78.51      ^ 

b.  Total  area  in  remainder  of  Mediod  1  equal-area  segment  {A^.   Subtract 

-rrMrf    ^om  last  entry  in  item  2,  cohmm  E,  and  enter  the  result  on  this  line. 
16 

1.470.26 

1 

c.  Multiply  values  on  lines  4a  and  4b.  (0,^.) 

115.430.44   ~\ 

S.  Wall  effects-adjusted  velocity  in  the  Mediod  1  equal-area  sector. 

PHRVPB 

a.  Add  die  vahies  on  lines  3  and  4c.  (j2r) 

280.332.02 

b.  Divide  line  Sa  by  — Kirf  .  The  resulting  value  is  one  of  four 'placement"  point 
16 

velocity  vahies  adjusted  f(M- wall  effects,     ve     ,  as  derived  in  Equation  2H-16. 

68.85 

'    1 

|~6.  Substitute  die  value  shown  in  Sb  for  die  unadjusted  veloaty  value  in  die  Mediod  1  sector.  (See  Eq.  2H-1 8.)           ~| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

[FRL-6337-2] 

RIN2060-AH97 

Test  Methods:  Three  New  Mettiods  for 
Velocity  and  Volumetric  Flow  Rate 
Determination  in  Stacks  or  Ducts 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  three  new 
optional  test  methods  for  measuring 
velocity  and  volumetric  flow  rate  of  flue 
gas  from  fossil  fuel-fired  boilers  and 
turbines.  These  new  methods  can 
account  for  velocity  drop-off  near  the 
stack  or  duct  wall  and  the  yaw  and 
pitch  angles  of  flow.  Owners  and 
operators  of  utiUty  units  subject  to  the 
Acid  Rain  Program  under  title  IV  of  the 
Clean  Air  Act  and  certain  large  electric 
generating  units  and  large  non-electric 
generating  units  that  may  become 
subject  to  the  nitrogen  oxides  (NOx) 
state  implementation  plan  (SIP)  call 
imder  Title  I  of  the  Clean  Air  Act  must 
use  an  approved  test  method  to 
periodically  calibrate  the  flow  rate 
monitors  at  these  imits.  Flow  rate  data 
is  used  to  determine  the  imits'  sulfur 
dioxide  (SO2)  and  NOx  mass  emissions 
and  heat  inputs.  The  purpose  of  the 
Acid  Rain  Program  and  the  NOx  SIP  call 
is  to  significantly  reduce  emissions  from 
electric  generating  plants  and  other 


affected  imits  in  order  to  reduce  the 
adverse  health  and  environmental 
effects  of  acid  deposition  or  ground 
level  ozone  resulting  from  these 
emissions. 

DATES:  Written  comments  must  be 
received  by  Jime  14, 1999  unless  a 
hearing  is  held,  in  which  case  written 
comments  must  be  received  by  July  1, 
1999. 

Public  Hearing:  Anyone  requesting  a 
public  hearing  must  submit  a  written 
request,  which  must  be  received  by  EPA 
by  no  later  than  May  21, 1999.  If  a 
hearing  is  timely  requested,  it  will  be 
held  on  Jime  1, 1999,  starting  at  10:00 
a.m. 

ADDRESSES:  Any  written  comments 
must  be  identified  as  comments  on  the 
direct  final  rule  and  companion 
proposed  rule,  identified  with  Docket 
No.  A-99-14,  and  must  be  submitted  in 
duplicate  to:  EPA  Air  Docket  (6102), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  address  given  above.  EPA 
may  charge  a  reasonable  fee  for  copying. 
Public  Hearing:  If  a  hearing  is  held,  it 
will  take  place  at  the  4th  floor 
conference  room  at  501  3rd  Street.  NW, 
Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sch&kenbach,  Acid  Rain  EMvision 
(6204J),  U.S.  Environmental  Protection 
Agency,  4ai  M  Sfreet,  SW,  Washington, 
DC  20460,  (202)  564-9158;  or  Elliot 
Lieberman,  Acid  Rain  Division  (6204J), 


U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington.  DC 
20460.  (202)  564-9136. 

SUPPLEMENTARY  INFORMATION:  We  are 
proposing  to  add  three  new  optional  test 
methods  for  determination  of  velocity 
and  volumetric  flow  rate  in  stacks  or 
ducts  that  accoimt  for  yaw  and  pitch 
angles  of  stack  or  duct  gas  flow  and 
velocity  drop-off  near  the  stack  or  duct 
wall.  We  are  promulgating  the  new  test 
methods  as  a  direct  &ial  rule  without 
prior  proposal  because  we  view  the  rule 
as  noncontroversial  and  anticipate  no 
adverse  comment.  We  have  explained 
our  reasons  for  this  action  in  the 
preamble  to  the  direct  final  rule.  If  we 
receive  no  timely  adverse  comment,  we 
will  not  take  further  action  on  this 
proposed  rule.  If  we  receive  timely 
adverse  comment,  we  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
efliect. 

We  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  conunent  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  pubUcation. 

Dated:  May  5, 1999. 
Carol  M.  Bro%vner, 

Administrator. 

[PR  Doc.  99-11797  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 153, 157, 284. 375, 380, 
and  385 

[Doctot  No.  RM9e-«-000;  Order  No.  603] 

Revision  of  Existing  Regulations 
Governing  the  FHIng  of  Applications 
for  the  Construction  and  Operation  of 
FadiMes  To  Provide  Service  or  To 
Abandon  Facilities  or  Service  Under 
Section  7  of  the  Natural  Gas  Act 

April  29, 1999. 

AGENCY:  Federal  Energy  Regulatoiy 

Commission. 

action:  Final  rule. 

SMMARY:  The  Federal  Energy 
Regulatory  Gjmmissicm  is  amending  the 
regulations  codifying  the  Commission's 
responsibilities  under  the  Natural  Gas 
Act  and  Executive  Order  10485,  as 
amended.  The  Commission  is  updating 
its  regulations  governing  the  filing  of 
applications  for  the  construction  and 
operation  of  facilities  to  provide  service 
or  to  abandon  facilities  or  service  imder 
section  7  of  the  Natural  Gas  Act.  The 
changes  are  necessary  to  conform  the 
Commission's  regulations  to  the 
Commission's  current  policies. 
DATES:  These  regulaticms  become 
effective  Jime  14, 1999. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington  DC  20426. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  J.  McGehee,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426.  (202)  208- 
2257. 
Carolyn  Van  Der  Jagt,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington.  DC  20426, 
(202}  208-2246. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Room  2A,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (dPS)  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission  from  November  14, 1994, 
to  the  present.  OPS  can  be  accessed  via 
Internet  through  FERC's  Home  page 
(htn)-7/www.fercfed.us)  using  the  OPS 
Link  or  the  Energy  Information  Online 
icon.  Dociunents  will  be  available  on 


OPS  in  ASCn  and  WordPerfect  6.1. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
cipsmastei€)ferc.fed.us. 

This  dociunent  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Dociunents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmastei#{Brc.fiBd.us. 

Fmally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RV)  International.  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE.,  Washington,  DC  20426. 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  governing  the  filing  of 
applications  for  certificates  of  public 
convenience  and  necessity  aumorizing 
the  construction  and  operation  of 
facilities  to  provide  service  or  to 
abandon  facilities  or  service  under 
section  7  of  the  Natural  Gas  Act  (NGA).> 
and  amending  the  blanket  certificate 
under  subpart  F  of  part  157.  The 
Commission  has  determined  that 
portions  of  its  regulations  need  to  be 
revised  and/or  eliminated  in  order  to 
reflect  the  current  regulatory 
environment  of  unbimdled  pipeline 
sales  and  open-access  transportation  of 
natural  gas.  The  revisions  would:  (1) 
Bring  the  existing  regulations  up-to-date 
to  match  current  policies;  (2)  eliminate 
ambiguities  and  obsolete  language;  (3) 
make  the  regulations  more  germane  and 
less  cumbersome;  and  (4)  reduce  the 
existing  reporting  burden  by  a  total  of 
8.284  hours. 

Additionally,  the  Commission  is 
consolidating  and  clarifying  its  current 
practice  concerning  the  reporting 
requirements  needed  for  its 
environmental  review  of  pipeline 
construction  projects  under  the  National 
Environmental  Policy  Act  of  1969.^ 
Generally,  the  Conunission's  existing 
requirements  for  the  environmental 
review  process  are  outdated,  located  in 
several  different  parts  of  the 
Commission's  regulations,  or.  in 
practice,  have  been  replaced  with  a 
preferred  format  that  is  not  in  the 


Commission's  regulations,  but  is  now 
used  routinely  by  jurisdictional 
companies.  The  new  regulations  will 
provide  better  guidance  to  the  regulated 
industry  concerning  what  particuUr 
information  the  Commission  needs  to 
conduct  a  timely  environmental 
analysis. 

n.  Background 

Since  the  enactment  of  the  Natiual 
Gas  Policy  Act  of  1978  (NGPA)  ^  and  the 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989  (Decontrol  Act),*  the  nati  jal  gas 
industry  has  undergone  significant 
changes.  Historically,  the  Commission 
regulated  natural  gas  producers  and 
wellhead  prices  and  interstate  pipelines 
served  as  gas  merchants.  Pipelines  now 
generally  provide  only  open-access 
transportation  services  and  the 
Commission  no  longer  regulates 
producers  and  wellhead  prices.  The 
Commission  implemented  these 
changes  through  its  rulemaking 
process  ^  and  through  issuing  policy 
statements.^ 

On  SeptembOT  30, 1998.  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR).^ 
proposing  to  amend  the  Conunission's 
regulations  to  conform  them  to  its 
existing  policies  and  procediues. 

This  Final  Rule  serves  four  basic 
purposes.  First,  it  will  remove  certain 


'  15  U.S.C  717b. 

242  U.S.C  4321-4370a. 


» 15  U.S.C  3301-3432  (1978). 

*Pub.  L.  101-eo,  103  Stat.  157  (1989). 

>  Sm  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  Order  No.  436.  50  FR 
42408  (November  5, 1985)  FERC  Stat*,  and  Reg*. 
1 30.665  (October  9, 1985HOrder  No.  436  inctituted 
open-access,  non-diaoiininatary  transportation  to 
permit  downstream  gas  user*  to  buy  gas  directly  in 
the  production  area  and  to  ship  that  ga*  via 
interstate  pipeline*);  Order  Implementing  the 
Natural  Ga*  Wellhead  Decontrol  Act  of  1989,  Order 
No.  523.  55  FR  17425  (April  25, 1990)  FERC  Stat*, 
and  Reg*.  1 30,887  (April  18, 1990)  and  Removal  of 
Outdated  Ragulatian*  Pertaining  to  the  Sale*  of 
Natural  Ga*  Production.  Order  No.  567,  59  FR 
40240  (August  8. 1994)  fIERC  Stats,  and  Regs. 
1 30.999  Ouly  28. 1994Kin  Order  Nos.  523  and  567, 
the  Commission  generally  amended  ito  regulations 
to  delete  those  pertaining  to  its  jurisdiction  over  the 
sale  of  natural  gas  production);  and  Pipeline  Service 
Obligations  and  Revisions  to  Regulations  Governing 
Self-bnplementing  Transportation;  and  Regulation 
of  Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol,  Order  No.  636,  57  FR  13267  (April  16, 
1992)  FERC  Stats,  and  Regs.  130,939  (April  8, 
1992 )(in  Order  No.  636,  the  Commission  adopted 
regulatory  changes  to  finally  complete  the  evolution 
to  competition  in  the  natural  gas  industry  by 
mandating  the  unbundling  of  interstate  natural  gas 
sales  service  from  transportation  service,  requiring 
that  those  services  be  sold  separately  to  natural  gas 
purchasers). 

'Pricing  Policy  For  New  and  Existing  Facilities 
Constructed  by  Interstate  Natural  Gas  Pipelines,  71 
FERC  161,241  (1995). 

''Revisions  of  Existing  Regulation*  Under  Part 
157  and  Related  Sections  of  the  Commission'* 
Regulations  Under  the  Natural  Gas  Act,  63  FR 
55683  (October  16, 1998),  IV  FERC  State,  and  Rag*. 
1 32,535  (September  30, 1998). 
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regulations  that  are  outdated  and 
obsolete  including,  among  other  things, 
regulations  that  pertain  to  producer 
related  activities  made  obsolete  by  the 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989  and  regulations  that  pertain  to  a 
pipeline's  merchant  hmction. 
Additionally,  it  will  remove  various 
regulations  that  pertain  to  certain 
activities  that  were  performed  under  the 
blanket  certificate  issued  in  subpart  F  of 
part  157  that  are  now  performed  under 
part  284  of  the  Commission's 
regulations.  The  Final  Rule  will  also 
remove  certain  outdated  and/or 
unnecessary  filing  requirements  and 
reports. 

Second,  the  Final  Rule  clarifies  and 
updates  certain  aspects  of  the 
regulations,  for  example  §§  2.55, 157.10 
and  157.202,  to  conform  them  to  the 
Commission's  present  policies.  Third,  it 
modifies  certain  existing  regulations  to 
aid  in  expediting  the  Commission's 
procedures  for  constructing  certain 
facilities.  Finally,  the  Final  Rule 
replaces  certain  outdated  environmental 
filing  procediires  with  commonly 
followed  industrjrpractice. 

In  essence,  the  Final  Rule  makes 
numerous  changes  to  the  Commission's 
regulations  in  an  effort  to  streamline  the 
certificate  process.  First,  it  requires  that 
pipelines  file  more  complete 
applications  by  including  the 
information  described  in  the  checklist 
in  appendix  A  to  part  380.  The  checklist 
specifies  the  minimum  content  of  an 
acceptable  environmental  report.  This 
information  is  important  for  a  pipeline 
to  include  when  it  files  an  application 
because  it  ensures  that  the  st^f  has  the 
minimum  environmental  information 
necessary  to  begin  its  review.  Since  the 
environmental  review  is  generally  the 
most  time  consuming  part  of  the 
certificate  process,  it  is  critical  for 
pipelines  to  follow  the  checklist  in 
appendix  A  to  part  380.  A  pipeline  can  . 
avoid  rejection  or  unnecessary  delays 
associated  with  requests  for  additional 
information  by  including  the  minimum 
checklist  information  in  its  initial 
appUcation. 

The  Final  Rule  also  incorporates  a 
number  of  changes  from  the  proposals 
in  the  NOPR  in  response  to  the 
comments  filed.  The  following  Ust 
details  some  of  the  changes  in  the  final 
rule: 

— Section  2.55(a)  now  recognizes  that 
facilities  installed  along  with  new 
transmission  facilities  will  qualify  as 
auxiliary,  as  long  as  pipelines  provide 
the  Commission  with  a  description  of 
the  auxiliary  facilities  at  least  30  days 
in  advance  of  their  installation; 
— Sections  153.21  and  157.8,  now  states 
that  an  application  will  be  rejected  if 


it  "patently  fails  to  comply  with 
applicable  statutory  requirements  or 
with  applicable  Commission  rules, 
regulations,  and  orders  for  which  a 
waiver  has  not  been  granted,"  instead 
of  if  it  "does  not  conform  to  the 
requirements  of  this  part;" 
— Section  157.10  allows  pipelines  five 
business  days  instead  of  two  business 
days  as  proposed  to  provide 
voluminous  or  hard  to  reproduce 
n.aterials  to  parties  that  request  such 
information; 
— Section  157.20  allows  pipelines  to 
notify  the  Commission  of  the  reason 
that  an  end-user/shipper  cannot  flow 
gas  within  10  days  after  the  expiration 
of  the  time  specified  in  the  order, 
rather  than  30  days  before  expiration 
of  the  date; 
— Section  157.202(bK2)(i)  now  includes 
certain  compression  replacements,  in 
addition  to  mainline,  and  lateral 
replacements  in  the  definition  of 
eligible  facilities; 
—Section  157.202(b)(6)  now  includes 
situations  involving  natural  forces 
beyond  the  pipeline's  control  in  the 
definition  of  miscellaneous 
rearrangement; 
— Section  157.208(f)(2)  allows  pipelines 
to  use  the  prior  notice  procedures  to  ' 
increase  the  Maximum  Allowable 
Operating  Pressure  of  lateral  lines  that 
were  originally  certificated  under 
both  case-specific  section  7(c) 
certificates  and  the  Part  157  blanket 
certificate; 
— Section  157.215  clarifies  that 
injection,  withdrawal  and  observation 
wells  can  be  drilled  for  reservoir 
testing  purposes;  and 
— Section  157.217  now  clarifies  that 
pipelines  are  able  to  switch  customers 
bom  individually  certificated  section 
7(c)  transportation  rate  schedules  to 
part  284  blanket  certificate 
transportation  rate  schedules. 
Additionally  at  the  request  of 
commenters,  the  Final  Rule:  (1) 
Provides  more  guidance  on  the  Director 
of  the  Office  of  Pipeline  Regulation's 
(OPR)  ability  to  dismiss  unsubstantiated 
protests  to  prior  notice  application;  (2) 
clarifies  that  the  environmental 
compliance  in  §  157.206(b)  only  applies 
to  activities  involving  ground 
disturbance  or  changes  to  operational 
air  and  noise  emissions;  (3)  reduces  the 
reporting  requirements  contained  in 
§  157.208(e);  and  (4)  codifies  the 
Commission's  policy  that  prohibits 
pipelines  from  segmenting  projects 
under  their  blanket  certificates  to  meet 
the  Commission's  spending  limits. 

These  changes  will  help  clarify  the 
regulations,  bring  them  up  to  date  and 
speed  up  the  processing  of  pipeline 


construction  and  abandonment 
applications. 

in.  Discussion 

A.  Part  2— General  Policy  and 
Interpretations 

Part  2  contains  the  Commission's 
statements  of  general  poUcy  and 
interpretations  regarding  the  NGA, 
National  Environmental  PoHcy  Act 
(NEPA),  the  Economic  Stabilization  Act 
of  1970  and  Executive  Orders  11615  and 
11627,  the  NGPA  and  the  Public  Utility 
Regulatory  Policies  Act  of  1978. 

Section  2.55— Definition  of  Terms  Used 
in  NGA  Section  7(c) 

Section  2.55(a) — ^Auxiliary  Facilities 
Constructed  With  Newly  Proposed 
Jurisdictional  Facilities 

Section  2.55  defines  facilities  that  are 
excluded  from  the  requirements  of 
section  7(c)  of  the  NGA  and  may, 
therefore,  be  constructed  without 
additional  certificate  authority.  Section 
2.55(a)  exempts  auxiliary  facilities,  such 
as  valves,  drips,  yard  and  station  piping, 
and  cathodic  protection  equipment, 
from  NGA  section  7(c)  authority.  The 
NOPR  clarified  that  auxiliary  facilities 
intended  to  be  installed  at  the  same  time 
and  related  to  newly  proposed 
jurisdictional  facilities  do  not  qualify  for 
the  exemption  under  §  2.55(a)  since  the 
exemption  is  limited  to  installations 
which  are  designed  specifically  to 
improve  the  operation  of  an  existing 
transmission  system. 

Comments:  El  Paso  Energy 
Corporation  (El  Paso)  ^  states  that  the 
proposal  creates  arbitrary  distinctions 
among  facilities  and  would  unduly 
restrict  pipeline  operations.  El  Paso 
contends  that  identical  facilities  would 
be  considered  jurisdictional  or 
nonjurisdictional  based  solely  upon 
when  they  were  constructed.  This 
would  subject  new  jurisdictional  yard 
and  station  piping  to  abandonment 
authorization,  while  identical  existing 
facilities  would  need  no  such 
authorization.  According  to  El  Paso, 
Enron  Interstate  Pipelines  (Enron) '  and 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  such  a  finding  would  increase 
the  burden  on  pipelines  by  requiring 
them  to  keep  records  of  all  sudi 
facilities  in  order  to  abandon  the 
jurisdictional  ones  when  necessary. 
These  parties  believe  that  such  facilities 


■  El  Paso  consists  of  El  Paso  Natural  Gas 
Company,  East  Tennessee  Natural  Gas  Company, 
Midwestern  Gas  Transmission  Company,  Mojava 
Pipeline  Company,  and  Tennessee  Gas  Pipeline 
Company. 

*  Enron  consists  of  Northern  Natural  Gas 
Company.  Florida  Gas  Transmission  Company  and 
Black  Marlin  Pipeline  Company. 
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should  maintain  their  §  2.55(a) 
nonjurisdictional  status.  They  argue  that 
any  other  finding  would  be  inconsistent 
with  the  objective  of  making  the 
regulations  less  cumbersome  and 
unnecessarily  increase  the 
administrative  burden  on  both  the 
pipeline  and  the  Commission. 

El  Paso  argues  that  the  exemption  in 
§  2.55(a)  should  apply  to  all  auxiliary- 
type  facilities,  whether  installed  in 
connection  with  new  or  existing 
transmission  facilities.  It  requests  that 
pipelines,  at  a  minimimi,  should  not  be 
required  to  obtain  section  7(b)  authority 
to  remove  or  replace  any  auxiliary-type 
facility  installed  in  connection  with 
new  transmission  facilities. 

Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  contends 
that  auxiliary  facilities  associated  with 
newly  proposed  faciUties  constructed 
under  section  7(c)  that  do  not  cause 
ground  disturbance  should  be  exempt 
under  §  2.55(a). 

The  Williams  Companies  (Wilhams) '" 
suggests  that  the  following  clause  be 
added  to  the  end  of  §  2.55(a): 

Facilities  constructed  along  with  new 
transmission  facilities  do  not  qualify  as 
aiixiliary  installations  for  the  purposes  of  this 
section  until  such  facilities  and  the  related 
transmission  facilities  are  complete  and 
made  available  for  service. 

Williams  believes  that  this  would 
clarify  that  after  this  type  facility  is  in 
service,  it  qualifies  as  an  "auxiliary 
facility"  for  purposes  of  future 
modifications  or  abandonments. 

Commission  Response:  As  stated,  the 
current  §  2.55(a)  limits  the  installation 
of  auxiliary  faciUties  to  facilities 
installed  to  an  existing  transmission 
system.  The  NOPR  proposed  to  exclude 
any  auxiliary-type  facilities  constructed 
in  conjunction  with  new  pipeline 
facilities  from  the  NGA  exemption  in 
§  2.55(a).  As  the  commenters  point  out, 
this  would  establish  dual  classifications 
for  similar  facilities  and  would  create 
uncertainty  regarding  the 
nonjurisdictional  status  of  such 
facilities.  Accordingly,  in  order  to  treat 
auxiliary  facilities  constructed  in 
conjimction  with  new  transmission 
facilities  the  same  as  auxiliary  facilities 
constructed  as  part  of  an  existing 
transmission  system,  the  Commission 
will  modify  the  definition  of  §  2.55(a)  to 
include  facilities  constructed  in 
conjimction  with  new  pipeline 
facilities. 

However,  we  are  concerned  that 
adding  such  facilities  to  the  project  after 


■"Williams  consists  of  Kern  River  Gas 
Transmission  Company,  Northwest  Pipeline 
Corporation.  Texas  Gas  Transmission  Corporation, 
Transcontinental  Gas  Pipe  Line  Corporation,  and 
Williams  Gas  Pipelines  Central,  Inc. 


certification  but  before  service  begins, 
without  notice  or  identification  of  such 
facilities,  will  not  allow  the  Commission 
to  environmental  review  all  facilities 
related  to  a  project  proposed  for 
construction  under  section  7(c)  of  the 
NGA.  We  will  add  wording  to 
§§  2.55(a)(2)  and  380.12(c)(2)  to  ensure 
that  the  Commission  is  aware  of  any 
facilities  scheduled  for  installation  on  a 
newly  certificated  facility  prior  to  it 
being  put  into  service.  We  believe  this 
is  necessary  because  certain 
abovegroimd  auxiliary  facilities  involve 
substantially  different  environmental 
impacts  than  a  pipeline  by  itself.  These 
impacts  may  be  of  great  concern  to 
affected  landowners.  Therefore,  in  order 
for  the  Commission  to  review  all 
facilities  related  to  a  proposed 
construction  project  for  new  facilities, 
we  will  require  that  the  pipelines 
include  a  description  ofthe  facilities  in 
the  environmental  report  required  by 
§  157.l4(a)(6-a)  ofthe  Commission's 
regulations.  For  newly  authorized 
facilities  not  yet  in  service,  we  will 
require  that  the  pipeline  notify  the 
Commission  of  the  proposed  installation 
of  the  auxiliary  facilities  at  least  30  days 
prior  to  the  installation  of  such 
facilities. 

Section  2.55(b) — Construction  Area  for 
Replacement  Facilities 

The  NOPR  proposed  to  revise 
§2.55(b)(l)(ii).  concerning  the 
replacement  of  existing  facilities,  to 
clarify  that  this  section  only  applies  to 
replacements  that  involve  construction 
within  the  certificated  right-of-way.  It 
also  proposed  a  new  appendix  A  to  part 
2  which  gave  guidance  on  the  size  of  the 
construction  right-of-way  (ROW)  and 
extra  workspace  which  could  be  used 
for  construction  under  §  2.55(b).  These 
guidelines  apply  only  where  there  are 
no  records  or  other  tangible  evidence  of 
what  areas  were  used  in  the  original 
construction. 

Comments:  This  proposal  generated 
many  comments  from  the  industry,  most 
expressing  the  concern  that  the  proposal 
is  too  strict  and  does  not  take  into 
account  many  realities  that  pipelines 
face  with  replacement  construction 
projects.  The  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
contends  that  where  a  pipeline's 
existing  right-of-way  (ROW)  does  not 
cover  the  area  outside  the  ROW 
proposed  for  use,  pipelines  will  secure 
such  additional  ROW  from  affected 
landowners  prior  to  commencing  any 
construction  activities.  For  example, 
INGAA  states  that  access  to  a  facility  to 
be  replaced  will  be  different  because 
original  equipment  bridges  and  other 
ROW  accesses  have  been  restored,  or 


construction  may  require  working  on 
the  opposite  side  ofthe  original  ditch 
because  loop  lines  may  have  rendered 
the  original  side  unsafe.  In  addition, 
INGAA  states  that  Occupational  Safety 
and  Health  Administration  (OSHA) 
rules  require  more  workspace  for  safe 
conistruction.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
(Great  Lakes).  Questar  Pipeline 
Company  (Questar)  and  Williston  Basin 
have  similar  concerns.  These  parties 
contend  that  the  proposed  regulations 
are  not  clear  as  to  whether  replacements 
are  limited  to  the  specific  ROW 
historically  attacherd  to  the  facility  being 
replaced  or  whether  any  existing, 
certificated  ROW  or  previously 
disturbed  on  and  off-site  temporary 
work  areas  may  by  used  for  the 
replacement.  They  argue  that  pipelines 
should  be  able  to  use  any  previously 
distuii>ed  areas  because  they  would 
have  already  been  reviewed 
environmentally  by  the  Commission,  or 
other  federal,  state  or  loctil  agencies 
exercising  jurisdiction.  They  urge  the 
Commission  not  to  set  worl^pace  limits 
based  merely  on  the  size  of  the 
replacement  pipeline,  since  other 
factors  such  as  construction  technique, 
soil  type  and  terrain  are  involved.  In 
addition,  ttese  parties  contend  that 
since  section  2.55  does  not  confer 
eminent  domain,  landowners  would  be 
protected. 

Duke  Energy  Pipelines  (Duke 
Energy) "  contends  that  a  one-size-fits- 
all  approach  fails  to  address  additional 
work  space  needed  for  termination 
points,  such  as  tum-arounds.  which 
would  not  have  been  termination  points 
during  the  original  construction.  It 
claims  this  approach  also  fails  to 
address  restrictions  due  to  adjacent 
newer  pipeline,  larger  diameter  . 
pipeline,  new  environmental 
restrictions  such  as  topsoil  segregation, 
and  similar  changes  that  have  occurred 
since  original  construction. 

El  Paso  and  Enron  argue  that  the 
appendix  A  limitation  of  a  75-foot  ROW 
for  pipelines  larger  than  12  inches  is  too 
restrictive.  They  propose  that  the 
Commission  revise  appendix  A  to 
implement  a  more  flexible  approach  for 
determining  the  appropriate  amoimt  of 
ROW.  El  Paso  suggests  that  appendix  A 
provide  that  replacements  involving  30 
inch  or  larger  pipeline  can  use  up  to  100 
feet  of  ROW,  while  Enron  proposes  that 
100  feet  of  ROW  is  appropriate  for 


■  ■  Duke  Energy  includes  Algonquin  Gas 
Transmission  Company,  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle),  Texas  Eastern 
Transmission  Corporation,  and  Trunkline  Gas 
Company  (Trunkline).  Duke  Energy  states  that  it 
recently  announced  the  sale  to  CMS  Energy  of 
Panhandle  and  Trunkline. 
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replacements  involving  16  inch  or 
greater  pipeline.  According  to  El  Paso, 
such  space  is  needed  because  OSHA 
requires  deeper  and  wider  trenches  for 
larger  pipelines. 

Ln  order  to  obviate  the  Commission's 
concern  that  the  replacement  activities 
were  not  within  the  original  certificated 
footprint,  INGAA  proposes  to  add  a  new 
paragraph  (e)  to  new  appendix  A,  part 
2.  New  paragraph  2(e)  is  proposed  to 
read: 

If  not  located  witiiin  the  areas  described 
above,  pipe  or  equipment  storage  yards  and 
temporary  construction  trailers  should  be 
located  in  previously  graded  or  graveled 
areas. 

INGAA  argues  that  vs^here  multiple 
lines  exist  within  an  existing  ROW 
corridor,  siting  of  new  replacement 
facilities  should  be  allowed  in  any 
portion  of  the  existing  certificated  or 
maintained  ROW,  whether  or  not  that 
ROW  was  the  one  certificated  for  the 
replacement  facility  or  not.  Since  the 
entire  ROW  has  been  distiubed  and 
dedicated  for  use  by  the  pipeline,  use  of 
any  portion  of  such  ROW  would  be 
consistent  with  the  initial  finding  that 
construction  was  in  the  public 
convenience  and  necessity. 

INGAA  seeks  clarification  that 
replacement  facilities  not  qualifying 
under  §  2.55(b)  because  of  the  ROW 
issue  would  qualify  as  eligible  facilities 
under  §  157.208(a). 

Michigan  Gas  Storage  Company 
(Michigan  Gas)  asks  that  the 
Commission  clarify  or  expand  on  the 
requirement  in  §  2.55(b)(l)(ii)  that 
replacement  facilities  have  a 
substantially  "equivalent  designed 
delivery  capacity"  as  the  facilities  being 
replaced.  Michigan  Gas  states  that  it  is 
not  clear  whether,  in  the  context  of      I 
storage  wells,  the  term  refers  to  daily 
deliverability  or  seasonal  cyclic  capacity 
or  both.  Michigan  Gas  further  states  that 
for  transmission  facilities,  it  is  not  clear 
whether  this  term  applies  to  daily 
design  capacity  or  to  maximum  capacity 
as  used  in  §  157.14(a)(7)  and  (8). 

Commission  Response.  As  stated, 
several  commenters  request  that  the 
Commission  expand  §  2.55(b)  to  allow 
pipelines  to  construct  replacement 
facilities  and/or  use  areas  outside  of  the 
existing  ROW  for  additional  work  space. 
However,  we  note  that  acquiring 
additional  ROW  from  landowners  raises 
issues  associated  with  the  Commission's 
landowner  notification  proceeding  in 
Docket  No.  RM98-1 7-000.  We  do  not 
believe  it  is  appropriate  to  expand  the 
pipeline's  ability  to  acquire  additional 
property  fi-om  landovtmers  outside  of  the 
Commission's  review  before  we  resolve 
the  issues  raised  in  the  landowner 


notification  proceeding.  Accordingly, 
we  will  continue  to  follow  Commission 
policy  and  limit  the  pipeline's  use  of 
property  to  construct  facilities  under 
§  2.55  to  the  existing  ROW.  12 

Appendix  A  to  part  2  defines  current 
policy  for  the  workspace  area.'^  Current 
Policy  requires  that  replacement 
facilities  must  be  placed  in  the  existing 
ROW.  The  Commission  believes  that  the 
work  spaces  designated  in  the  appendix 
A  are  adequate  for  the  general  case  and 
will  be  adequi>te  for  most  situations. 

While  we  are  not  allowing  additional 
ROW  width  under  §  2.55,  we  are  not 
limiting  ROW  width  with  respect  to 
construction  under  any  other  part  of  the 
regulations.  The  staffs  "Upland  Erosion 
Control  and  Mitigation  Plan"  and 
"Wetland  and  Waterbody  Mitigation 
Procedures"  specify  guidelines  for  ROW 
width,  but  the  applicant  can  propose 
different  ROW  widths  appropriate  to  the 
project.  The  Commission  will  determine 
if  the  proposed  widths  are  justified  on 
a  case-by-case  basis. 

INGAA  has  filed  a  study  concerning 
ROW  needs.  We  will  take  this  study 
under  consideration  when  we  review 
project-specific  justification  for 
proposed  ROW  widths. 

Miscellaneous  §  2.55    Issues 

While  we  proposed  no  changes  to  the 
reporting  requirements  in  §  2.55(b)(4), 
Williams  contends  that  the  one-time 
report  in  §  2.55(b)(4)(i)  should  be 
deleted,  consistent  with  deletions  of 
other  obsolete  reports.  We  agree.  This 
report  relates  to  replacements 
commenced  between  July  14, 1992  and 
November  9, 1992  and  is  no  longer 
relevant  and  will  be  deleted. 

Williston  Basin  asks  the  Commission 
to  clarify  whether  very  minor 
replacements  need  to  be  included  in  the 
annual  report  required  in  §  2.55(b)(4)(ii). 
We  clarify  that  any  facility,  regardless  of 
size  needs  to  be  reported,  unless,  as  the 
regulation  states,  the  facility  is  an 
above-groimd  replacement  that  did  not 
involve  compression  or  the  use  of  earth- 
moving  equipment. 

Williston  Basin  also  seeks  a 
clarification  that  the  reference  to 
"earthmoving  equipment"  in 
§2.55(b)(4)(ii)  means  mechanical 
equipment.  We  clarify  that  the  term 
"earthmoving  equipment"  is  intended 
to  mean  motor-driven  equipment  used 
for  ground  disturbance. 

As  to  the  clarification  Michigan  Gas 
seeks,  the  phrase  "equivalent  designed 
delivery  capacity,"  in  the  context  of 


storage  wells  refers  to  both  the  daily 
deliverability  and  the  seasonal  cyclic 
capacity.  In  the  context  of  transmission 
facilities,  it  refers  to  peak  day  design 
capacity,  not  maximum  capacity. 

B.  Part  153— Application  for 
Authorization  To  Export  or  Import 
Natural  Gas 

Although  this  part  does  not  currently 
require  that  filings  be  made 
electronically,  the  Commission  intends 
that  this  part  will  be  subject  to  the 
electronic  filing  requirements  currently 
being  established  in  the  proceeding  in 
Docket  No.  PL98-1-000. 

Section  153.21— Conformity  With 
Requirements 

Section  153.21(b)  sets  forth  the 
criteria  for  the  rejection  of  filings  made 
imder  this  subpart.  The  NOPR  proposed 
to  revise  this  section  to  authorize  the 
Director  of  OPR  to  reject  applications 
that  do  not  conform  to  the  requirements 
of  this  part  within  10  days  of  filing, 
without  prejudice  to  the  applicant's 
refiling  a  complete  application. 

Comments:  The  Natural  Gas  Supply 
Association  (NCSA)  states  that  the 
proposed  revision  is  silent  as  to  whether 
rejection  will  have  any  bearing  on 
acceptance  of  a  subsequent  application 
that  does  not  conform  with  Commission 
regxilations.  NCSA  states  that  the  related 
§  157.8  allows  for  rejection  without 
prejudice  to  refiling,  and  proposes  that 
§  153.21(b)  be  modified  by  adding 
"without  prejudice."  NCSA  also 
proposes  that  the  Commission  not 
dismiss  an  application  imder  §  153.21(b) 
unless  the  applicant  has  been  given 
nodce  of  the  defects  and  allowed  an 
opportunity  to  cure  those  defects. 

Commission  Response:  We  intend  for 
pipelines  to  file  complete  applications 
or  face  the  prospect  of  having  their 
proposal  rejected.  However,  our  intent 
is  to  reject  such  applications  without 
prejudice  to  pipelines  refiling 
completed  applications.  We  will  also 
clarify  our  standards  for  rejection  so  that 
an  application  will  not  be  rejected 
unless  it  "patently  fails  to  comply  wdth 
applicable  statutory  requirements  or 
with  applicable  Commission  rules, 
regulations,  and  orders  for  which  a 
waiver  has  not  been  granted." 


"See  NorAm  Transmission  Co.,  70  FERC  161,030 
(1995). 

"  See.  March  IS,  1995  letter  from  the  Director  of 
OPR  to  Tennessee  Gas  Pipeline  Company  in  Docket 
No.  CP95-189-000. 


26576  Federal  Register/Vol.  64,  No.  93 /Friday,  May  14.  1999/Rules  and  Regulations 


C.  Part  157 — Applications  for  Certificate 
of  Public  Convenience  and  Necessity 
and  for  Orders  Permitting  and 
Approving  Abandonment  Under  section 
7  of  the  Natural  Gas  Act 

Subpart  A — Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  for  Orders  Permitting  and 
Approving  Abandonment  of  Service 
under  section  7  of  the  Natural  Gas  Act, 
as  Amended,  Concerning  any  Operation, 
Sales,  Service,  Construction,  Extension, 
Acquisition  or  Abandonment 

Section  157.6 — Applications;  General 
Requirements 

The  NOPR  proposed  to  add  a  new 
§  157.6(b)(8),  which  will  require 
pipelines  to  file  the  information 
necessary  to  make  an  upfront 
determination  on  the  rate  treatment  of 
new  construction  projects  in  accordance 
with  the  Commission's  Statement  of 
Pohcy  in  Docket  No.  PL94-4-00d.'* 

Comments:  Enron  states  that  requiring 
information  regarding  the  detailed  rate 
impact  analysis  by  rate  schedule  emd 
zone  is  over  broad  and  should  be 
required  only  where  an  applicant  is 
seeking  rolled-in  rate  treatment. 

INGAA  and  Koch  Gateway  submit 
that  the  requirement  that  "an  analysis 
reflecting  the  impact  of  the  fuel  usage  by 
zone  resulting  fi-om  the  proposed 
expansion"  should  be  clarified  to  reflect 
that  not  all  pipelines  employ  a  zoned 
fuel  rate.  Koch  Gateway  proposes  that 
§  157.6(b)(8)(ii)  be  revised  to  read  as 
follows:  "*  *  *  and  an  analysis 
reflecting  the  impact  of  the  hiel  usage 
resultkig  from  the  proposed  expansion 
project  (including  by  zone,  if 
applicable)." 

Commission  Response:  While  the 
NOPR  preamble  is  not  specifically  clear 
on  when  the  detailed  rate  impact 
analysis  should  be  filed,  the  proposed 
regulation  states  that  the  detailed 
information  is  needed  only  "if  the 
applicant  does  not  propose  to  charge 
incremental  rates."  We  will  clarify  our 
position  and  the  proposed  regulation. 
We  clarify  that  pipelines  are  required  to 
file  the  information  necessary  to  make 
an  upfi-ont  determination  on  the  rate 
treatment  of  new  construction  projects 
only  when  they  propose  rolled-in  rates 
or  when  they  propose  incremental  rates 
that  are  below  the  maximum  part  284 
rate.  In  both  these  cases,  the  same 
implications  involving  the  initial  rate 
established  by  the  Commission  and  the 
prospective  rate  impact  apply.  Thus,  the 
information  required  in  §  157.6(b)(8)  is 
necessary  for  the  Commission  to  make 


a  proper  determination  regarding  the 
proposed  rate  treatment  in  both  these 
instances.  However,  pipelines  need  not 
file  the  information  in  proposals  where 
it  seeks  incremental  rates  at  or  above  the 
maximum  effective  part  284  rate. 

Further,  we  note  tnat  Koch  Gateway's 
revision  is  appropriate  and  will  be 
adopted.  The  NOPR  did  not  intend  for 
pipelines  to  submit  information  that 
was  not  relative  to  their  system's  rate 
structure.  To  the  extent  that  pipelines 
employ  zoned  rates,  they  must  submit 
the  requested  information.  If  a  pipeline 
employs  a  postage  stamp  rate  or  some 
other  non-zoned  rate  structure,  it  does 
not  need  to  submit  such  information  on 
a  zone  basis. 

Section  157.8 — Acceptance  for  Filing  or 
Rejection  of  Applications. 

The  NOPR  proposed  to  amend  this 
section  to  authorize  the  Director  of  OPR 
to  reject  applications  that  do  not 
conform  to  the  requirements  of  this  part 
within  10  days  of  filing,  without 
prejudice  to  the  applicant's  refiling  a 
complete  application. 

Comments:  Duke  Energy  and  National 
Fuel  Gas  Supply  Corporation  (National 
Fuell-contend  that  the  proposal  is  not 
consistent  with  the  existing  authority 
the  Director  of  OPR  has  to  reject  filings. 
They  argue  that  the  existing  authority  to 
reject  filings  in  §  375.307(b)(2)  applies 
to  tariff  and  rate  schedule  filings  Uiat 
automatically  go  into  effect  within  30' 
days  imless  the  Commission  takes 
action.  Further,  they  argue  that  this 
rejection  only  applies  if  the  filing 
"patently  fails  to  comply  with 
applicable  statutory  requirements  and 
with  all  applicable  Commission  rules, 
regulations,  and  orders  for  which  a 
waiver  has  not  been  granted."  Similarly, 
they  state  that  §  375.307(e)(6)  provides 
for  the  rejection  of  prior  notice 
applications  which  "patently  fail  to 
comply  with  the  provisions  of 
§  157.205(b)."  However,  they  contend 
that  the  proposal  to  reject  certificate 
applications  contains  no  minimum  legal 
standards,  since  rejection  can  occur  if 
an  application  does  not  conform  to  the 
requirements  of  part  157. 

Duke  Energy,  Great  Lakes,  Indicated 
Shippers,*'  and  National  Fuel  all 
contend  that  the  Commission  must 
identify  any  deficiencies  in  an 
application  and  allow  for  the 
deficiencies  to  be  remedied  before  a 
filing  is  rejected.  Duke  Energy 
specifically  proposes  that  instead  of 
rejecting  an  application  within  10  days, 
a  deficiency  letter  should  be  issued 


"Pricing  Policy  For  New  And  Existing  Facilities 
constructed  By  Interstate  Natural  Gas  Pipelines,  71 
FERC  161.241  (1995). 


■'Indicated  Shippers  consists  of  Chevron  U.S.A., 
Dynegy  Corporation,  Exxon  Corporation,  Marathon 
Oil  Corporation,  and  Shell  Offshore,  Inc. 


within  10  days,  with  a  subsequent  10 
days  to  cure.  Duke  Energy  contends  that 
this  will  not  increase  the  burden  on  staff 
since  §  385.2001  requires  a  rejection 
letter  indicating  the  deficiencies.  Thus, 
to  the  extent  that  there  is  some 
confusion  in  the  requirements  for  filing 
an  application,  a  deficiency  notice  will 
provide  a  reasonable  opportimity  for 
issues  to  be  resolved. 

Indicated  Shippers  states  that  if  the 
proposal  is  adopted,  the  Commission 
should  modify  §  157.9,  the  notice 
provision,  to  require  that  the 
Commission  issue  a  formal  notice  of  the 
Director's  rejection  in  lieu  of  the  official 
notice  of  the  application.  In  that  way, 
interested  parties  vtdll  be  notified 
promptly  that  there  is  no  need  to 
intervene  and/or  protest.  Indicated 
Shippers  also  contends  that  the 
proposal  intends  for  the  Commission  to 
assign  the  same  docket  number  to  a 
resubmitted  application.  Therefore,  the 
Commission  should  establish  a  time 
limit  for  resubmission  of  an  application, 
rather  than  leave  the  docket  open. 

Enron  and  INGAA  are  concerned  that 
the  proposed  language  could  be 
interpreted  to  mean  that  a  filing  could 
be  rejected  for  incomplete 
environmental  reports,  which  are 
incomplete  for  any  reason  other  than 
denial  of  access  to  lands,  even  if  all  of 
the  minimum  checklist  items  are 
provided.  They  propose  that  the 
Commission  clarify  in  section  157.8  that 
a  filing  will  not  be  rejected  if  the 
minimum  checklist  provisions  have 
been  met. 

Commission  Response:  We  will  revise 
bur  proposal  so  that  the  standards  for 
rejecting  certificate  filings  are  the  same 
as  those  the  Director  of  OPR  applies  in 
rejecting  filings  imder  §  375.307(b)(2) 
and  (e)(6).  Under  those  sections,  a  filing 
will  not  be  rejected  unless  it  "patently 
fails  to  comply  with  applicable  statutory 
requirements  and  with  all  applicable 
Commission  rules,  regulations,  and 
orders  for  which  a  waiver  has  not  been 
gi^nted."  We  will  incorporate  this 
language  into  §§  153.21  and  157.8.  In 
addition,  we  will  view  an  application  as 
"patently"  deficient  if  it  fails  to  include 
the  minimum  checklist  of 
environmental  information,  as  well  as 
the  information  required  in  part  157. 
Thus,  pipelines  are  put  on  notice  that 
they  must  file  the  information  requested 
or  their  applications  will  be  subject  to 
rejection.  The  Commission  will  not 
expend  its  resources  on  patently 
deficient  applications. 

Requests  tor  a  notice  and  cure  period 
prior  to  rejecting  any  filing  are  denied. 
The  minimum  environmental  checklist 
and  the  information  required  in  part  157 
do  not  include  new  or  unique 
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requirements.  We  are  codifying  our 
long-standing  environmental  procedures 
in  order  to  help  ensure  more  timely 
processing  of  applications  by  requiring 
that  pipelines  no  longer  file  patently 
deficient  applications.  As  such,  we  will 
no  longer  send  deficiency  letters  seeking 
the  minimum  checklist  information 
required  of  filings.  However,  if  an 
application  is  rejected,  the  Director  of 
OPR  will  send  a  letter  indicating  the 
deficiencies  and  reasons  for  rejection.  In 
such  a  circumstance,  an  applicant  will 
have  full  knowledge  of  the  deficiencies 
in  its  application  and  the  steps 
necessary  to  comply  with  the 
Commission's  filing  requirements.  Also, 
the  Director  of  OPR's  rejection  letter 
will  be  on  CIPs  and  potential 
interveners  should  take  notice. 

We  disagree  with  Indicated  Shippers' 
belief  that  a  resubmitted  application  be 
redocketed  with  the  same  niunber  as  the 
rejected  application.  We  are  conforming 
§  157.8  to  the  existing  regulations  in 
§  153.21(b)  that  require  a  new  docket 
niunber  for  rejected  applications  that  are 
resubmitted.  The  Commission  prefers  to 
have  finality  in  its  docketing  system.  In 
addition,  the  Commission's  regulations 
give  no  administrative  or  other 
procedural  benefit  to  applicants  because 
of  the  docket  number  assigned  to  a 
particular  project. 

Finally,  we  note  that  INGAA  proposes  the 
following  revision:  However,  an  application 
will  not  be  rejected  solely  on  the  basis  of  (1) 
environmental  reports  that  are  incomplete 
because  the  company  has  not  been  granted 
access  by  the  affected  landowner(s)  to 
perform  required  surveys,  etc.,  or  (2) 
environmental  reports  that  are  incomplete, 
but  where  the  minimum  checklist 
requirements  of  part  380,  appendix  A  have 
been  met. 

We  agree  with  INGAA  "s  proposed 
revision  and  will  change  §  157.8 
accordingly.  We  recognize  that  not  all 
environmental  information  is  available 
at  the  time  of  filing.  However,  the 
information  in  the  checklist  is  the 
minimum  that  must  be  submitted  at  the 
time  of  filing. 

Section  157.9 — ^Notice  of  Application 

The  NOPR  proposed  to  issue  a  notice 
within  10  days  of  filing. 

Comments:  The  Process  Gas 
Consumers  Group,  the  American  Iron 
and  Steel  Institute,  and  the  Georgia 
Industrial  Group  (Process  Gas 
Consumers]  are  concerned  that 
abandoiunent  of  laterals  will  strand  end 
users  behind  LDCs.  They  want  to 
strengthen  the  provisions  to  require  that 
notices  should  be  actually  delivered  to 
all  of  the  pipeline's  shippers  who  have 
taken  service  through  the  lateral  or 
delivery  point  in  the  last  five  years.  In 


addition,  they  argue  that  notice  should 
be  posted  on  the  pipeline's  EBB  and  that 
applications  subject  to  delegation  orders 
have  as  complete  a  notice  as 
abandonment  applications  going  to  the 
Commission,  including  maps  of  the 
^  facilities  to  be  abandoned.  They  contend 
that  such  requirements  will  ensure  due 
process  rights  of  shippers  which 
directly  or  indirectly,  or  through 
released  capacity,  take  service  through 
the  pipeline. 

Commission  Response:  We  believe 
that  the  Commission's  current 
procedure  for  noticing  certificate 
applications,  including  prior  notice 
applications  filed  under  §  157.205,  more 
than  adequately  identifies  the  nature 
and  content  of  each  filing.  Requiring 
that  notices  be  delivered  to  all  shippers 
that  have  used  certain  facilities  during 
the  past  five  years  would  prove  to  be 
extremely  unwieldy,  burdensome,  and 
administratively  inefficient.  We  see  no 
basis  why  shippers  who  are  no  longer 
on  the  pipeline  system  should  be 
notified.  We  do  not  intend  to  create  a 
separate  class  of  applications  that  are 
treated  differently  than  other  filings. 
Moreover,  notices  of  applications,  and 
applications  themselves  are  available  for 
electronic  viewing  at  the  Commission's 
website  at  www.ferc.fed.us/online/ 
rims.htm.  Thus,  Process  Gas  Consumers, 
and  all  others,  will  be  able  to  view  in 
total  all  applications  filed  with  the 
Commission. 

Section  157.10— Interventions  and 
Protests 

m 

The  NOPR  determined  that  allowing 
parties  to  intervene  in  response  to  Draft 
Environmental  Impact  Statements  (EIS) 
is  appropriate.  It  also  proposed  to 
amend  §  157.10  to  clarify  that  pipelines 
do  not  have  to  serve  voluminous  or 
difficult  to  reproduce  materials,  such  as 
copies  of  environmental  information, 
upon  all  parties  in  a  proceeding,  except 
as  specifically  requested.  The  NOPR 
provided  that  any  party  requesting  a 
complete  copy  of  a  filing  must  be  served 
with  one  within  two  business  days. 

Comments:  INGAA  also  seeks 
clarification  that  the  pipeline  need  only 
keep  voluminous  or  difficult  to 
reproduce  material,  such  as  complete 
sets  of  environmental  information, 
available  to  the  public  imtil  the 
construction  application  is  no  longer 
pending  Commission  action.  Similarly, 
Great  Lakes  states  that  it  is  not  clear 
what  constitutes  a  "central  location"  for 
keeping  a  complete  filing.  Great  Lakes 
seeks  clarification  that  this  requirement 
is  met  if  the  pipeline  maintains  copies, 
either  paper  or  electronic,  at  compressor 
stations  located  closest  to  the  project 
site(s).  Williston  Basin  wants  to  make 


such  information  available  in  public 
building(s)  or  town(s)  near  the  vicinity 
of  the  job  site. 

Duke  Energy  requests  that  the 
Commission  extend  the  proposed  two 
business  day  time  period  to  provide 
voluminous  or  difficult-  to-reproduce 
material  to  10  days.  Similarly,  Great 
Lakes  seeks  to  have  the  time  frame 
extended  from  two  days  to  five  days. 
Both  parties  believe  that  numerous 
requests,  the  nature  of  the  information, 
and  the  fact  that  outside  consuhants 
may  be  required  to  reproduce  the 
material  necessitates  more  than  a  two 
day  time  frame.  The  American  Public 
Gas  Association  states  that  parties  will 
need  time  to  evaluate  information  once 
it  is  received  and  recommends  that  the 
Commission  provide  45  days  for 
interventions  to  be  prepared.  El  Paso 
Energy  seeks  clarification  that 
companies  are  not  required  to  provide 
copies  of  confidential  material  to 
interveners  and  will  still  be  able  to 
request  confidential  treatment  for 
information  under  section  388.112. 
Likewise,  Great  Lakes  wants 
clarification  that  privileged  and 
confidential  data  are  not  required  to  be 
provided  with  any  electronic 
information  kept  near  the  job  location. 
Process  Gas  Consumers  requests  that 
all  notices  supply  the  name,  address 
and  telephone  number  of  an  applicant's 
knowledgeable  contact  to  allow  parties 
to  request  an  applicant's  voluminous 
material  (only  available  upon  request). 

Great  Lakes  urges  the  Commission  not 
to  expand  its  ciurent  intervention 
procedures  to  allow  non-utility  agencies 
to  intervene  by  notice.  The  Sempra 
Energy  Companies  (Sempra  Energy)  '*  is 
concerned  that  pipelines  will  not 
provide  voluminous  material  timely  and 
thus,  interveners  may  be  not  have  time 
to  evaluate  a  filing  and  face  having  their 
protest  dismissed. 

The  Advisory  Council  on  Historic 
Preservation  (Council)  states  that  the 
rule  should  allow  for  intervention  based 
on  section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  the  same  as 
intervention  is  allowed  for  NEPA. 
Commission  Response:  As  to  the 
Council's  request,  we  note  that  we  treat 
section  106  of  the  NHPA  as  part  of  the 
enviroiunental  process. 

We  agree  witn  INGAA  that  a  pipeline 
only  need  keep  voliuninous  materials 
available  to  the  public  until  the 
application  is  no  longer  pending 
Commission  action,  i.e.,  the  order  is 
final  and  not  subject  to  rehearing.  The 


■*  Sempra  Energy  consists  of  various  entities 
Including  Pacific  Interstate  Transmission  Company, 
Pacific  Interstate  Offshore  Company.  Southern 
California  Gas  Company,  and  San  Diego  Gas  and 
Electric  Company. 
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reason  the  information  is  meant  to  be 
available  to  the  public  in  the  first  place 
is  so  that  parties  will  know  all  the 
details  of  a  particular  project  in 
sufficient  time  to  intervene  and  express 
any  opinions  they  may  hold. 

The  Commission  will  allow  pipelines 
to  keep  electronic  copies  of  voluminous 
material  at  a  central  location,  such  as 
libraries  and  like  public  buildings,  in 
each  county  in  the  project  area  provided 
that  the  information  is  easily  accessible. 
Williston  Basin's  proposal  that  such 
information  be  made  available  in  public 
buildings  or  towns  near  the  job  site 
appears  to  present  fewer  access 
problems  than  keeping  such  material  at 
the  job  location.  There  could  be  safety 
or  other  reasons  that  the  interested 
pubUc  may  not  have  easy  access  to 
materials  kept  on  the  job  site.  It  seems 
preferable  to  locate  such  material  in 
buildings  open  to  the  public  with 
flexible  business  hours,  i.e.,  libraries 
and  like  public  buildings  with  evening 
and  weekend  hours,  located  in  each 
county  as  close  as  practicable  to  the 
project  area  to  provide  for  as  much 
public  access  as  possible. 

Various  parties  object  to  the  proposal 
that  pipelines  serve  a  full  copy  of  such 
voluminous  or  difficult  to  reproduce 
material  on  requesting  parties  within 
two  business  days  and  seek  a  longer 
time  period.  Due  to  the  nature  of  the 
material  at  issue,  it  seems  reasonable  to 
allow  the  pipeHnes  more  time  to 
reproduce  and  distribute  requested 
material.  We  will  require  that  the 
pipeline  have  complete  copies  of  its 
application  at  the  above  mentioned 
publicly  available  building  location(s) 
in  each  county  affected  by  the  project, 
either  in  paper  or  electronic  format, 
within  three  business  days  of  filing  an 
application.  However,  we  will  allow  the 
pipeline  five  business  days  from  the 
date  of  a  request  to  supply  a  requesting 
party  with  a  full  copy  of  the  filing.  Since 
we  are  requiring  that  pipelines  make 
complete  copies  of  applications 
available  publicly,  we  do  not  anticipate 
extensive  individual  requests  for  such 
copies.  However,  it  is  incumbent  upon 
the  pipeline  applicant  to  serve  copies  of 
its  application  to  parties  seeking 
detailed  information  regarding  the 
proposed  project. 

Pipelines  do  not  have  to  supply 
privileged  or  confidential  material  when 
serving  these  copies,  nor  supply  such 
material  with  copies  provided  near  the 
job  location.  However,  if  at  a  later  time, 
the  Commission  or  its  delegate 
determines  that  any  claim  to  privileged 
or  confidential  treatment  under 
§  388.112  is  without  merit,  the  pipeline 
must  serve  such  material  on  requesting 
parties  and  include  such  material  with 


the  copies  provided  near  the  job 
location. 

We  agree  with  Process  Gas 
Consumers'  request  that  all  notices 
should  supply  the  name,  address  and 
telephone  number  of  the  contact  person 
to  allow  parties  to  request  an  applicant's 
voluminous  material.  We  will  modify 
§§  157.6(b)(7)  and  157.205(b)(5) 
accordingly. 

As  to  Great  Lakes'  concern  regarding 
non-utility  interveners,  the  NOPR  did 
not  change  the  status  or  rights  of  any 
parties  intervening  in  certificate 
proceedings.  All  parties  have  the  same 
rights  and  status  in  a  proceeding  before 
the  Commission  as  they  had  prior  to 
issuance  of  the  NOPR. 

Sempra  Energy's  concern  is 
misplaced.  The  intent  in  the  NOPR  was 
to  limit  the  OPR  Director's  authority 
rejecting  unsubstantiated  protests  to 
prior  notices  filed  under  the  btanket 
certificate  issued  in  subpart  F  of  part 
157.  The  Director  of  OPR's  authority 
does  not  extend  to  rejection  of  protests 
to  section  7(c)  applications  filed  under 
subpart  A  of  part  157.  If  a  pipeline  does 
not  provide  voluminous  material  timely, 
as  required  by  the  regulations,  parties 
can  protest  and/or  file  a  complaint.  In 
such  a  situation,  the  pipeline  risks 
delaying  the  timetable  it  has  established 
for  completing  its  proposed  project. 
However,  in  order  to  prevent  any  further 
misunderstanding  of  our  intent 
regarding  rejection  of  protests,  we  will 
modify  §  375.307(a)(10)  to  specifically 
state  that  this  rejection  authority  is 
limited  to  imsubstantiated  protests  to 
prior  notice  applications. 

Section  157.16 — Exhibits  Relating  to 
Acquisitions 

The  NOPR  proposed  to  revise 
§  157.16(c)(1)  to  require  the  pipeline  to 
include  a  brief  statement  explaining  the 
basis  or  methods  used  to  derive  the 
related  depreciation,  depletion  and 
amortization  reserves. 

Comments:  INGAA  is  concerned 
about  the  change  requiring"*  *  *  a 
brief  statement  explaining  the  basis  or 
methods  used  to  derive  the  related 
depreciation,  depletion  or 
amortization".  It  contends  that  the 
proposed  change  is  duplicative  of  other 
provisions  in  §  157.16  and  should  be 
deleted.  It  argues  that  the  introductory 
text  should  provide  the  Commission 
with  the  information  it  seeks  and  that 
the  proposed  revision  is  unnecessary. 

Commission  Response:  We  disagree. 
The  purpose  of  the  change  is  to  point 
out  a  specific  area  where  additional 
information  would  facilitate  the 
processing  of  an  application.  While  the 
introductory  text  of  §  157.16  requires 
the  pipeline  to  provide  a  full  and 


complete  explanation  of  all  particulars 
of  the  acquisition,  this  requirement  is 
very  broad  and  often  overlooked  with 
respect  to  the  accumulated  depreciation, 
depletion  and  amortization  reserve 
amounts.  When  this  occurs,  the 
application  is  delayed  because  this 
information  must  then  be  requested 
from  the  pipeline. 

Section  157.17 — Applications  for 
Temporary  Certificates  in  Cases  of 
Emergency 

The  NOPR  proposed  to  amend 
§§  157.17(a)  and  (b)  to  remove  as 
outdated  the  reference  to  the  date  the 
Commission  initiated  its  electronic 
filing  requirements. 

Comments:  Great  Lakes  urges  the 
Commission  to  use  the  NOPR  to  clarify 
the  circumstances  which  constitute  an 
emergency  under  this  section  and 
§  284.262.  Great  Lakes  wants  the 
Commission  to  clarify  that  if  an 
emergency  exists,  a  temporary 
certificate  can  be  authorized  when 
construction  is  necessary  to  forestall  an 
anticipated  loss  of  capacity  or  when  a 
foreseeable  facility  outage  (or  other 
emergency  event)  outside  a  pipeline's 
control  is  probable.  As  an  example. 
Great  Lakes  cites  naturally  occurring 
changes  such  as  a  landslide  or  riverbed 
erosion.  A  pipeline  may  deem  it 
prudent  to  relocate  facilities  away  frt)m 
the  suspect  area  before  damage  occurs. 
Another  example  involves  corrosion 
that  vnll,  in  short  time,  breach  the 
pipewall.  A  pipeline  should  be  able  to 
immediately  repair  such  a  situation  as 
an  emergency. 

Great  Lakes  also  proposes  that 
§  284.262  be  updated  to  reflect 
pipelines'  transition  from  merchants  to 
transporters.  Great  Lakes  contends  that 
such  a  change  would  redefine 
emergencies  outside  the  context  of  a  gas 
supply  shortage  and  make  allowances 
for  emergency  facility  repairs.  Great 
Lakes  suggests  that  the  Commission 
revise  the  self-implenienting  emergency 
provisions  of  §  284.262  to  permit  60-day 
remedial  construction  to  remedy  facility 
problems  which  threaten  interruption  of 
transportation,  followed  by  a  45-day 
prior  notice-type  filing  for  permanent 
approval  to  operate  the  emergency 
facilities.  This  change  would  allow 
pipelines  to  repair  facilities  over  a  60- 
day  period,  and  then  file  a  prior  notice 
to  obtain  permanent  authority  to  operate 
emergency  facilities. 

Finally,  Great  Lakes  states  that  the 
Department  of  Transportation  (DOT) 
would  view  a  pressure  reduction,  at 
least  temporarily,  as  relieving  certain 
emergency  conditions.  However,  Great 
Lakes  is  concerned  that  this  might  not 
satisfy  NGA  requirements  since  the 
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pressure  reduction  could  result  in  a  loss 
of  design-day  throughput  and  an 
involuntary  abandonment  of  service. 
Great  Lakes  seeks  clarification  that 
when  a  DOT-defined  emergency 
transpires,  for  purposes  of  acquiring  a 
temporary  certificate,  the  emergency 
will  continue  until  the  pipeline  has 
restored  its  system  to  its  prior  operating 
condition. 

Commission  Response:  We  agree  that 
our  emergency  regulations  should  be 
updated  to  recognize  that  pipelines  are 
now  primarily  transporters  and  not 
merchants  of  gas  and  that  pipelines 
should  be  able  to  respond  to  imminent 
emergencies.  However,  the  possibility 
still  exists  that  a  supply  shortfall  could 
precipitate  an  emergency.  Therefore,  we 
will  amend  §  284.262  to  reflect  that 
emergencies  can  occur  due  to 
diminution  of  pipeline  supply  or 
capacity,  both  anticipated  and 
unanticipated.  We  clarify  that  pipelines 
can  repair  facilities  affected  by  an 
emergency  in  order  to  restore  capacity 
for  a  60-day  period  (subject  to  an 
additional  60  day  period)  followed  by  a 
prior  notice  or  section  7(c)  application 
to  obtain  permanent  authority  to  operate 
the  emergency  facilities. 

We  also  clarify  that  in  emergency 
instances  where  pipelines  are  required 
to  reduce  operating  pressure  to  satisfy 
DOT  safety  standards,  the  underlying 
emergency  continues  to  exist  imtil  the 
pipeline  restores  its  regular  operating 
conditions.  Of  course,  the  continued 
emergency  status  is  contingent  upon  the 
pipeline  complying  with  the 
requirements  of  sections  157.17  and 
284.262. 

Section  157.18 — ^Applications  To 
Abandon  Facilities  or  Services;  exhibits 

The  NOPR  proposed  to  add  an 
explicit  statement  that  makes  it  clear 
that  an  environmental  report  is  required 
for  certain  kinds  of  abandonments  as 
specified  in  §  380.3(c)(2). 

Comments:  INGAA  notes  that  the 
proposed  regulations  require  an 
environmental  report  for  the 
abandonment  of  facihties,  except  for 
categorical  exclusions.  INGAA  and 
Enron  believe  that  all  facilities 
abandoned  in-place  should  be  excluded 
from  the  environmental  reporting 
requirement.  This  would  be  consistent 
with  the  proposal  in  the  NOPR  in 
§  157.206(b)  that  environmental  review 
should  be  commensurate  with  the 
amoimt  of  ground  disturbance.  The 
same  principle  should  apply  to  facilities 
abandoned  in-place.  In  the  alternative, 
INGAA,  Enron,  and  Questar  suggests 
that  any  necessary  clearances  be 
provided  for  in-place  abandonments 
rather  than  a  full  environmental  report. 


Commission  Response:  We  do  not 
agree  with  INGAA  that  all  facilities 
abandoned  in  place  should  be  excluded 
from  the  environmental  reporting 
requirement.  For  example,  certain 
facilities  may  be  contaminated  v«th 
polychlorinated  biphenyls  (PCBs).  Even 
facilities  that  are  abandoned  in  place 
may  have  associated  ground  disturbance 
such  as  that  required  to  cut  and  cap  the 
pipeline  segment.  In  addition,  the 
Commission  wants  to  determine  if  the 
landowner  has  any  concerns  wdth 
respect  to  having  the  pipeline  removed. 
Clearly,  this  action  warrants  some  level 
of  environmental  review.  As  has  been 
our  policy  involving  all  projects  that  are 
minor  in  scope,  pipelines  can  determine 
what  environmental  resource  reports  are 
not  applicable  to  their  project  and 
identify  them  in  the  appUcation  along 
with  the  reasons  they  are  not  applicable. 
Thus,  a  detailed  environmental  report  is 
not  contemplated  for  a  routine 
abandonment  in  place  of  a  section  of 
pipeline,  but  key  environmental  factors 
need  to  be  addressed. 

Section  157.20 — General  Conditions 
Applicable  to  CertiHcates 

Section  157.20(b) 

The  NOPR  proposed  to  revise 
§  157.20(b)  to  allow  for  facilities  to  be 
completed  "and  made  available  for 
service"  instead  of  "in  actual  operation" 
urithin  the  period  of  time  specified  in  a 
particular  order. 

Comments:  INGAA  and  Enron 
support  the  concept,  but  have  concerns 
about  the  notification  requirement.  Both 
parties  state  that  pipelines  may  have  no 
way  of  verifying,  at  the  30  day  mark, 
whether  the  end-user/shipper  will  meet 
the  time  period  to  flow  gas.  Enron 
requests  removal  of  the  30  day 
notification  requirement.  Facilities  may 
be  available  to  other  shippers  on  a 
secondary  basis,  although  the  firm  end- 
user/shipper  has  not  taken  service. 
INGAA  and  Williams  propose  that 
pipelines  report  within  10  days  after  the 
prescribed  time  if  the  end-user/shipper 
has  not  taken  service  through  the  new 
facilities.  Enron  suggests  that  a  pipeline 
report  within  30  days  instead  of  10  days 
af^er  the  date  specified  in  order  if  the 
shipper  has  not  taken  service  through 
new  facilities. 

Williams  recommends  that  the  phrase 
"shall  be  actually  undertaken  and 
regularly  p>erformed''  be  modified  to 
read  "shall  be  available  for  regular 
performance."  Williams  contendr  that 
this  is  consistent  with  the  proposed 
change  in  §  157.206(c),  since  Uie 
pipeline  cannot  control  when  the 
customer  may  be  ready  to  start  service. 


Process  Gas  Consumers  requests  that 
the  Commission  clarify  that  it  did  not 
intend  to  continue  applying  a  one-year 
completion  period  ("period  of  time  to  be 
specified"),  since  it  is  changing  the 
regulation  to  allow  for  unintended 
delays  in  commencing  service.  They 
also  want  the  Commission  to  clarify  that 
it  will  continue  to  be  flexible  in  granting 
waivers  and/or  extensions  of  time  to 
complete  facilities. 

Commission  Response:  We  agree  that 
pipeline  applicants  may  not  be  able  to 
verify  30  days  in  advance  that  a  shipper 
is  unable  to  meet  the  timetable  to 
commence  service.  It  seems  reasonable 
to  allow  a  pipeline  to  report  within  10 
days  after  the  prescribed  time  if  the  end- 
user/shipper  has  not  taken  service 
through  the  facilities.  In  addition, 
Williams'  proposal  seems  reasonable 
and  consistent  with  the  change 
proposed  in  the  NOPR.  However, 
Process  Gas  Consumers  is  incorrect  in 
assuming  that  the  Commission  intends 
to  discontinue  determining  a  time  frame 
for  the  facilities  to  be  constructed.  To 
the  contrary,  we  intend  to  continue 
applying  a  specific  time  period  for  the 
completion  of  construction  projects. 
While  that  time  period  is  typically  one 
year,  the  Commission  has  permitted 
other  periods  of  time  for  completion  of 
a  project  and  will  continue  to  exercise 
its  discretion  in  acting  on  waivers  and/ 
or  extensions  of  time  to  complete 
facilities. 

Section  157.20(c)  and  (d) 

We  will  revise  §  157.20(c)  and  (d)  to 
remove  the  requirement  that  quarterly 
reports  be  filed.  Section  157.20(c)(2) 
requires  applicants  to  file  quarterly 
progress  reports  on  authorized 
construction.  We  will  remove  this 
section  because  it  duplicates 
information  the  Commission's 
environmental  staff  already  collects. 
Likewise,  we  will  remove  §  157.20(d)(1), 
which  requires  applicants  to  file 
quarterly  progress  reports  on  the  status 
of  facility  acquisitions.  However, 
pipeUnes  are  still  required  to  notify  the 
Commission  of  the  date  of  acquisition  of 
facilities  and  the  begiiming  of 
authorized  operations. 

Subpart  F— Interstate  Pipeline  Blanket 
Certificates  and  Authorization  Under 
Section  7  of  the  Natural  Gas  Act  for 
Certain  Transactions  and  Abandonment 

Section  157.202— Definitions 

Section  157.202(b)(2)(i)— EHgible 
Facilities 

The  NOPR  proposed  to  expand  the 
definition  of  "eligible  facility" 
contained  in  §  157.202(b)(2)(i)  to 
include  mainUne  and  lateral 
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replacement  facilities  that  do  not  qualify 
under  §  2.55(b)  because  they  will  have 
an  impact  on  mainline  capacity. 

Comments:  INGAA  contends  that  any 
replacement  project  which  would  not 
quahfy  under  the  proposed  §  2.55(b) 
regulations  would  or  should  qualify  as 
an  eligible  facility  under  §  157.208(a).  if 
it  meets  the  spending  limits  and 
environmental  constraints.  Similarly, 
National  Fuel,  Questar  and  WilUams  are 
concerned  that  the  change  would  not 
cover  a  mainline  replacement  not 
qualifying  under  §  2.55(b)  because  of  the 
requirement  that  replacements  must  be 
within  same  ROW.  They  argue  that 
replacements  not  in  the  same  ROW 
should  be  covered  under  the  blanket 
certificate  instead  of  requiring  a  separate 
§  7(c)  apphcation.  National  Fuel 
suggests  the  following  revision  to 
proposed  §  157.202(b)(2)(i): 

Further,  eligible  facility  includes  mainline 
and  lateral  replacements  that  do  not  qualify 
under  $  2.55(d)  of  this  chapter  because  they 
will  have  an  impact  on  the  capacity  of  the 
mainline  facilities,  or  because  they  will  not 
satisfy  the  location  or  work  space 
requirements  of  §  2.55(b). 

Commission  Response:  We  intend  to 
allow  replacement  facilities  that  do  not 
qualify  under  §  2.55(b)  because  of  land 
requirements  to  be  eligible  facilities  that 
can  be  constructed  imder  §  157.208  of 
the  blanket  certificate.  Further,  to  the 
extent  that  pipelines  require  more  ROW 
than  is  provided  for  in  appendix  A  to 
part  2  for  replacement  projects, 
including  those  not  in  the  original 
footprint,  such  as  river  crossings,  etc., 
those  replacements  would  qualify  as 
eligible  facilities  imder  our  proposal. 
We  reiterate  that  any  such  replacements 
are  subject  to  the  environmental 
requirements  of  this  section  and  will  be 
subject  to  whatever  landowner 
notification  procedures  that  may  be 
adopted  in  Doqket  No.  RM98-17-000. 

Replacements  for  Sotmd  Engineering 
Purposes  and  Incremental  Capacity 

Comments:  The  American  Gas 
Association  (AGA)  states  that  the 
proposed  regulations  do  not  clearly 
reflect  the  Conunission's  intentions  that 
replacements  must  be  done  for  soimd 
engineering  purposes  and  not  to  create 
additional  mainline  capacity.  AGA 
contends  that  the  proposals  will  allow 
construction  of  faciUties  that  can 
substantially  increase  capacity  and 
result  in  bypass.  AGA  proposes  that 
§  157.202(b)(2)(i)  be  amended  to  provide 
that  replacements  are  done  for  sound 
engineering  reasons  and  not  to  create 
additional  mainline  capacity.  Similarly, 
El  Paso  and  Michigan  Gas  Storage 
request  the  Commission  clarify  the 
regulation  so  that  mainline  and  lateral 


replacements  are  done  only  for  "sound 
engineering  reasons  and  not  for  the 
purpose  of  creating  additional  mainline 
capacity."  They  contend  that  this 
clarification  in  regulatory  text  will 
ensure  that  the  limitation  is  clearly 
commimicated  to  certificate  holders, 
eliminating  potential  confusion  and 
compliance  issues. 

El  Paso  contends  that  the  Commission 
should  remove  the  words  "because  they 
will  have  an  impact  on  the  capacity  of 
tbe  mainline  facilities"  from  the 
definition  replacements  as  eligible 
facilities.  El  Paso  argues  the  proposed 
language  defining  replacement  facilities 
is  Ukely  to  create  confusion  because  it 
refers  to  "impact  on  the  capacity," 
whereas  §  2.55(b)  requires  replacements 
to  have  a  "substantially  equivalent 
designed  deHvery  capacity." 

NGSA,  on  the  other  hand,  opposes 
expanding  eligible  facilities  to  include 
any  mainline  and  lateral  replacements 
done  automatically.  NGSA  contends 
that  such  replacements  should  only  be 
allowed  on  a  prior  notice  basis.  This 
would  allow  parties  to  protest 
unnecessary  replacements,  which  they 
beheve  are  not  being  done  for  "soimd 
engineering  reasons,"  but  solely  to 
increase  capacity.  NGSA  proposes  that 
any  facility  replacement  resulting  in  an 
increase  of  capacity  be  subject  to  a  prior 
notice. 

Similarly,  Sempra  Energy  opposes 
inclusion  of  any  mainline  facihties 
within  the  blanket  certificate.  Sempra 
Energy  is  concerned  with  additional 
mainline  capacity  being  constructed 
under  the  guise  of  "replacements."  It 
believes  that  new  or  additional  markets 
should  be  served  through  permanent 
capacity  release,  by  another  market 
entrant,  or  by  LOCs  or  other  non-FERC 
regulated  services.  Allowing 
construction  of  additional  mainline 
capacity  under  the  blanket  provides 
pipelines  a  competitive  advantage 
without  Commission,  state,  consumer, 
and  competitive  reviews. 

Indicated  Shippers  suggests  that  prior 
notice  be  required  for  construction  of  all 
mainline  facilities  that  could  affect 
capacity,  regardless  of  cost.  Indicated 
Shippers  believes  such  a  limit  would 
help  protect  against  pipelines 
circiunventing  cost  caps  by  segmenting 
essentially  integrated  projects  in  order 
to  keep  each  component  below  the 
automatic  authorization  cost  cap. 

Commission  Response:  As  we  stated 
in  the  NOPR  and  reiterate  here,  any 
replacement  facilities  must  be  done  for 
sound  engineering  reasons.  Our  purpose 
is  to  allow  replacements  under  the 
blanket  certificate  where  the  replaced 
facility  is  marginally  larger  than  the 
existing  pipeline.  We  recognize  that  this 


may  result  in  an  incidental  increase  in 
mainline  capacity.  To  the  extent  that 
additional  capacity  is  created  by  the 
project,  such  capacity  must  be 
incidental  and  not  intended  to  increase 
the  point  to  point  transportation 
capacity  of  tne  pipeline.'''  As  such,  we 
will  revise  the  definition  of  eligible 
facility  in  §  157.202(b)(2)(l)  to  include 
replacement  facilities  that  result  in  an 
increase  in  the  capacity  of  mainline 
faciUties.  The  regulation  will  also 
specifically  state  that  replacements  must 
he  done  for  soimd  engineering  piuposes 
and  not  for  the  primary  purpose  of 
creating  additional  mainline  capacity. 

NGSA  and  Sempra  Energy  oppose 
inclusion  of  replacements  under  the 
blanket  certificate  because  they  believe 
that  pipelines  will  use  the  new 
regulations  to  increase  mainline 
capacity  at  customer  expense.  We 
disagree.  Revising  the  definition  of 
eligible  facility  specifically  puts 
pipelines  on  notice  that  any 
replacement  must  be  done  for  sound 
engineering  reasons  and  not  for  the 
purpose  of  creating  additional  mainline 
capacity.  Parties  believing  that 
replacements  are  done  for  other  than 
those  reasons  should  inform  the 
Commission  and  may  want  to  consider 
filing  a  complaint.  In  addition,  they  can 
challenge  the  cost  and  intent  of  the 
replacement  in  the  relevant  rate 
proceeding.  Finally,  we  find  that  parties 
have  not  presented  any  compelling 
reason  why  the  Commission  should 
specifically  exclude  all  replacements 
that  result  in  an  incidental,  incremental 
increase  in  capacity  from  being  subject 
to  the  automatic  authorization 
requirement. 

Replacement  Compression  Facilities 

Comments:  Great  Lakes  proposes  that 
the  Commission  include  compressor 
replacements  as  eligible  facilhies,  when 
such  replacements  ciumot  be 
constructed  imder  §  2.55(b)  because 
they  will  have  an  impact  on  mainline 
capacity.  Great  Lakes  requests  that  the 
Commission  clarify  that  replacement 
compression  facilities  which  result  in 
incidental  changes  in  capacity,  in 
addition  to  increases  in  replacement 
pipe  size,  are  included  in  the  proposed 
definition  of  eligible  facilities.  Great 
Lakes  claims  that  certain  compressor 
and  engine  models  are  no  longer 
manufactured  and  most  newer 
compressors  have  a  greater  horsepower 
rating  and  yield  greater  capacity. 
According  to  Great  Lakes,  a  pipeline's 
option  often  is  reduced  to  either 


■''However,  if  usable  capacity  is  created,  it  must 
be  posted  on  the  pipeline's  EBB  along  with  any 
other  unused  capacity. 
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donating  a  unit  so  it  can  replace 
obsolete  or  major  damaged  units 
immediately,  or  wait  for  separate 
section  7(c)  approval  to  install 
replacement  compression  facilities 
which  yield  an  unintended,  but 
measurable,  increase  in  capacity. 

Great  Lakes  requests  that  the 
Commission  recognize  a  pipeline's  need 
for  flexibilityin  terms  of  sizing 
replacement  compression  facilities 
imder  §  2.55(b).  Great  Lakes  wants  the 
Commission  to  clarify  that  pipelines  are 
allowed  to  install  under  §  2.55(b) 
replacement  compressor  units  or 
components  which  are  the  nearest, 
practical,  commercially  available  match 
to  the  removed  imit  or  component. 

Commission  Response:  We  agree  that 
replacement  compressors,  as  well  as 
replacement  mainlines  and  laterals  that 
have  an  incidental  impact  on  mainline 
capacity  should  be  covered  by  the 
proposed  change  to  the  definition  of 
eligible  facilities  because  they  do  not 
qualify  under  §  2.55(b).  The  rationale  for 
including  replacement  compressors  is 
the  same  as  that  for  replacement  lines. 
To  the  extent  that  replacement  pipeline 
or  compression  is  marginally  different 
than  the  original  facilities  and  may 
result  in  an  increase  in  capacity,  the 
replacement  must  be  done  for  sound 
engineering  reasons  and  not  for  the 
primary  purpose  of  creating  additional 
mainline  capacity. 

However,  we  emphasize  that 
replacement  pipeline  and  compression 
musthe  the  closest  available  size  and 
horsepower  rating  to  the  facilities  being 
replaced.  While  these  replacement 
projects  are  subject  to  the  spending 
limits  in  §  157.208,  pipelines  must  not 
segment  any  such  projects  in  order  to 
circumvent  the  automatic  or  prior  notice 
spending  limits  under  the  blanket 
certificate.  We  note  that  parties  who 
either  know  or  believe  that  a  pipeline 
segmented  replacement  facilities  to 
avoid  cost  caps  can  challenge  recovery 
of  those  costs  in  the  relevant  rate 
proceeding  and  attempt  to  show  a 
pattern  by  the  pipeline  of  violating  the 
Commission's  regulations. '^ 

Under  §  2.55(b)  replacements  must 
have  a  "substantially  equivalent  design 
delivery  capacity."  Therefore,  if  the 
installation  of  the  nearest,  practical, 
commercially  available  compressor  imit 
would  resiUt  in  an  increase  in  capacity, 
the  replacement  would  not  qualify 
under  §  2.55(b)  and  may  be  eligible  to  be 
installed  imder  the  pipeline's  blanket 
certificate. 


Storage  Laterals  and  Miscellaneous 
Rearrangements 

Comments:  The  KN  Pipelines  request 
that  the  Commission  clarify  that 
miscellaneous  rearrangement  of,  and 
appropriate  changes  in  diameter  of 
storage  laterals  within  the  field  meet  the 
definition  of  "eligible  facility."  "  KN 
Pipelines  contends  that  the  practical 
process  of  rearranging  a  mainline  pipe 
or  storage  pipe  is  the  same,  in  both  cases 
the  pipeline  would  likely  have  to 
acquire  a  new  easement.  KN  Pipelines 
states  that  a  reasonable  use  of  the 
,  blanket  certificate  for  the  relatively 
small  laterals  typically  associated  with 
storage  fields  will  help  alleviate  an 
tmnecessary  burden  on  the  Commission. 
Similarly,  Questar  seeks  clarification 
that  injection  and  withdrawal  laterals 
connecting  storage  filed  wells  with 
central  compression  or  transmission 
lines  are  eUgible  as  small  diameter 
laterals  under  §  157.208(a). 

Michigan  Gas  also  states  that  the 
reference  in  this  subsection  should  be  to 
facilities  necessary  to  provide  service 
within  existing  certificated  levels,  rather 
than  certificated  volumes.  This  would 
recognize  that  replacement  storage  field 
facilities  may  not  be  directly  related  to 
the  existing  certificated  storage 
"volumes." 

Commission  Response:  We  agree  with 
KN  Pipelines  that  storage  and  other 
lateral  lines  as  well  as  mainlines  can  be 
rearranged  under  §  157.208.  Section 
157.202(b)(6)  contemplates 
miscellaneous  rearrangement  of 
facilities  that  does  not  result  in  any 
change  in  service,  including  changes  in 
existing  field  operations  or  relocation  of 
existing  sales  or  transportation  faciUties. 
As  to  KN  Pipelines  clarification,  as  long 
as  any  change  in  the  diameter  of  storage 
laterals  does  not  result  in  any  change  in 
service  such  as  increasing  capacity, 
deliverability  or  the  injection  and 
withdrawal  rate,  and  otherwise  meets 
the  definition  for  miscellaneous 
rearrangement  in  §  157.202(b)(6),  we 
agree  with  KN  Pipeline's  request  that 
such  a  change  can  be  done  under 
§157.208. 

Additionally,  injection/withdrawal 
laterals  connecting  storage  field  wells 
with  central  compression  or 
transmission  lines  are  eligible  as  small 
diameter  laterals  under  §  157.208(a). 
These  type  facilities  are  consistent  with 
the  intent  of  the  regulations,  as  long  as 
they  do  not  result  in  any  change  in 
existing  service  or  operation,  or  increase 
the  capacity  or  deliverabiUty  of  the 


■•Our  authority  to  remedy  cases  of  segmenting 
includes  revoking  the  pipeline's  blanket  authority. 


■*KN  Pipelines  consist  of  Natural  Gas  Pipeline 
Company  of  America.  KN  Interstate  Gas 
Transmission  Company,  and  KN  Wattenberg 
Transmission  Limited  Liability  Corporation. 


Storage  field.  We  see  no  reason  to  treat 
storage  laterals  any  different  than  any 
other  lateral  covered  under  the  blanket 
authority. 

We  also  agree  with  Michigan  Gas  and 
will  change  the  reference  from  "within 
existing  certificated  volumes"  to 
"within  existing  certificated  levels." 

Automatic  Abandonment 

Comments:  El  Paso  states  that  the 
NOPR  does  not  address  the  issue  of 
whether  pipelines  must  obtain 
abandonment  authorization  for  mainline 
or  lateral  facilities  which  are  being 
replaced  imder  the  blanket  certificate. 
The  Commission  should  clarify  that 
either  no  section  7(b)  authority  is 
needed  for  replacements  constructed 
under  this  section  or  provide  for  blanket 
section  7(b)  authority. 

Commission  Response:  We  note  that  ^ 
under  new  §  157.216(a)(2),  pipelines 
will  have  the  authority  to  automatically 
abandon  eligible  faciUties,  subject  to  the 
pipeline  obtaining  written  consent  from 
existing  shippers.  However,  there  is  no 
need  to  get  shipper  approval  when  the 
abandonment  is  for  a  facility  that  will  be 
replaced  and  the  pipeline  will  continue 
service. 

Interconnecting  Points 

Comments:  INGAA  wants  the 
Commission  to  expand  the  definition  of 
interconnecting  points  to  include  the 
pipeline  that  connects  the  tap,  meter, 
M&R  and  minor  related  piping 
identified  in  the  NOPR.  INGAA  and 
Koch  Gateway  believe  that  excluding 
interconnecting  pipeline  segments  from 
the  blanket  certificate  unnecessarily 
restricts  open  access  service  and  limits 
the  ability  of  pipelines  to  quickly  react 
to  meet  market  demands  for  additional 
grid  flexibility.  According  to  INGAA 
and  Koch  Gateway,  the  spending  limits 
under  the  blanket  certificate  effectively 
limits  the  length  of  any  intercormecting 
pipeline.  INGAA,  KN  Pipelines  and 
Questar  request  that  the  Commission,  as 
a  minimum,  include  compression  as 
part  of  the  faciUties  involved  in  an 
interconnect.  They  state  that 
compression  is  common,  since  the 
prevailing  pressures  of  interconnecting 
pipelines  usually  differ. 

Questar  argues  that  allowing  only 
approximately  200  feet  of  "minor 
related  piping"  is  too  restrictive. 
Questar  contends  that  there  is  a  clear 
need  to  allow  piping  that  may  be  miles 
in  length,  even  as  much  as  20  miles,  to 
interconnect  with  other  interstate 
pipelines.  Regardless  of  length,  Questar 
states  that  the  function  is  the  same — ^to 
connect  the  systems  of  two  transporters 
operating  under  Part  284.  Citing  KN 
Interstate  Gas  Transmission  Company 
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(KN  Interstate), 2°  Questar  contends  that 
many  pipelines  interpreted  the  term 
"interconnecting  points"  to  include  any 
facility  necessary  to  cormect  the 
facilities  of  two  open  access  pipelines, 
as  long  as  the  cost  fell  under  the  dollar 
ceiling  in  §  157.208.  Questar  proposes 
that  the  definition  be  expanded  to 
include  any  facilities,  including  piping, 
compression,  metering,  etc.,  necessary 
to  interconnect  two  open  access 
transporters.  Williams  suggests  that  the 
Commission  add  "and  associated 
piping"  after  "interconnecting  points" 
to  recognize  in  the  regulations  that  some 
additional  piping  may  be  necessary. 

Commission  Response:  We  do  not 
believe  it  is  appropriate  to  expand  the 
definition  of  eligible  facilities  to  include 
interconnecting  pipeline.  In  KN 
Interstate,  we  found  that  a  2-mile 
pipeline  was  not  an  interconnecting 
point.  The  order  clarified  that  an 
interconnecting  point  under 
§  157.208(a)  specifically  refers  to  taps, 
meters,  M&R  facilities  and  minor 
piping.  This  is  consistent  with  the 
intent  of  the  blanket  certificate,  which  is 
to  allow  pipelines  to  construct  facilities 
so  routine  that  they  have  relatively  little 
impact  on  ratepayers  or  pipeline 
operations. 

Among  others,  non-eligible  facilities 
include  main  lines,  extensions  of  a  main 
line,  and  any  facility,  including 
compression  and  looping,  which  alters 
the  capacity  of  a  main  Une.^'  Thus, 
while  a  proposed  pipeline  facility  may 
be  associated  with  an  interconnecting 
point  between  open-access  transporters, 
the  facility  nevertheless  is  not  an 
eligible  facility  because  it  is  a  mainline 
connecting  two  interstate  pipelines,  not 
a  supply  or  defivery  lateral.  The  same 
rationale  applies  to  compression  located 
on  any  such  pipeline.  To  specifically 
clarify  this  point,  we  will  add  a  new 
definition  as  §  157.202(b)(12), 
Interconnecting  point(s),  to  specifically 
limit  the  eligible  facilities  to  the  tap, 
metering.  M&R  facilities  and  minor 
related  piping. 

Storage  Injection,  Withdrawal,  and 
Replacement  Wells 

Comments:  Enron,  INGAA  and 
Michigan  Gas  contend  that  adding  the 
word  "storage"  in  the  definition  of 
eligible  facility,  "needed  by  the 
certificate  holder  to  receive  gas  into  its 
system  for  further  transport  or  storage" 
permits  storage  injection/withdrawal 
and  replacement  wells  and  associated 


»83  FERC1 61.305  (1998). 

>■  We  are  adopting  a  limited  exception  to  our 
definition  of  eligible  facilities  to  allow  replacement 
mainline,  lateral,  and  compression  facilities  that 
may  result  in  an  incidental  inaease  in  mainline 
capacity. 


piping  to  be  constructed  under  the 
blanket  certificate.  They  suggest  that  the 
Commission  explicitly  confirm  this 
understanding  in  its  final  rule. 

Commission  Response:  The  proposal 
to  include  such  wells  under  the  blanket 
certificate  is  part  of  the  "landowner 
notification"  proceeding  in  Docket  No. 
RM98-1 7-000.  As  noted  there,  the 
Comnussion  is  considering  expanding 
the  definition  of  eligible  facilities  to 
include  replacement  or  observation 
wells.  However,  we  expressed  concern 
about  whether  and  how  pipelines 
should  be  required  to  acquire  consent 
fi-om  the  landowner  prior  to  beginning 
construction. 

Maximum  Allowable  Operating 
Pressure 

Comments:  El  Paso  and  INGAA 
suggest  that  the  Commission  allow 
pipelines  to  use  the  prior  notice 
procedures  under  §  157.205(b)  to  update 
or  increase  the  Maximum  Allowable 
Operating  Pressure  (MAOP)  of  a  lateral 
when  the  lateral  pressure  is  less  than 
that  of  the  upstream  mainline.  El  Paso 
states  that  increasing  the  MAOP  of  a 
lateral  typically  is  performed  for  the 
purpose  of  providing  additional 
pressure  to  a  distribution  customer 
whose  load  at  a  particular  delivery  point 
has  increased  over  the  years  to  such  an 
extent  that,  on  cold  days,  the  existing 
MAOP  of  the  lateral  is  insufficient  to 
ensure  delivery  of  all  of  the  shipper's 
volumes.  El  Paso  and  INGAA  contend 
that  allowing  this  will  eliminate  an 
arbitrary  distinction  between  laterals 
constructed  under  section  7(c)  and 
laterals  constructed  as  eligible  facilities 
under  the  blanket  certificate.  INGAA 
notes  that  any  additional  capacity 
created  would  be  posted  on  the 
pipeline's  EBB.  Williams,  however, 
suggests  that  §  157.208(f)(2)  be  rewritten 
to  allow  this  change  automatically, 
instead  of  under  the  prior  notice 
procedure. 

Commission  Response:  Currently, 
pipelines  must  file  a  certificate 
amendment  in  order  to  increase  the 
MAOP  of  laterals  constructed  under 
case-specific  section  7(c)  authority  (see 
§  157.20(g),  which  was  redesignated 
§  157.20(f)  in  the  NOPR).  However,  for 
laterals  constructed  as'  eligible  facilities 
under  §  157.208  of  the  blanket 
certificate,  pipelines  need  only  file  a 
prior  notice  to  increase  the  MAOP  (see 
§  157.208(f)(2)).  We  agree  that  there 
need  not  be  an  artificial  distinction 
between  updating  the  MAOP  of  laterals 
constructed  under  individual  section 
7(c)  authority  and  under  §  157.208 
blanket  certificate  authority.  Therefore, 
we  intend  to  modify  §  157.208(f)(2)  to 
permit  pipelines  to  follow  the  prior 


notice  procedures  in  order  to  increase 
the  MAOP  of  laterals  constructed  under 
section  7(c). 

We  disagree  with  Williams  suggestion 
that  any  increase  in  lateral  MAOP  be 
allowed  automatically  instead  of  imder ' 
the  prior  notice  procedures.  When  this 
section  was  promulgated  in  Order  No. 
234,  we  required  prior  notice  of  any 
intent  to  change  the  MAOP  because  of 
the  need  for  safety  and  reUability  of 
service.  These  reasons  have  not 
changed.  Increasing  the  MAOP  of  a 
lateral  could  have  a  detrimental  effect 
on  interconnections  along  the  facility. 
For  example,  receipt  point  pressures 
may  no  longer  be  great  enough  to  allow 
gas  to  enter  the  lateral.  At  the  other  end 
of  the  lateral,  increased  delivery 
pressures  may  cause  problems  for 
delivery  customers'  existing  M&R 
facilities.  For  these  reasons,  we  will  not 
allow  a  prospective  change  in  the 
MAOP  to  be  done  automatically. 

Section  157,202(b)(2)(ii)(B)— Extension 
of  a  Main  Line 

Several  parties  seek  changes  to 
§  157.202(b)(ii)(B),  which  excludes 
extensions  of  mainlines  fi'om  efigible 
facility  status. 

Comments:  El  Paso,  Enron,  and 
INGAA  all  propose  that  the  Commission 
modify  this  section  to  permit  pipelines 
to  construct,  as  eligible  facilities, 
mainline  extensions  which  are  designed 
to  receive  gas  supplies  fi'om  another 
pipeline.  "Iliese  parties  submit  that 
mainline  extensions,  as  well  as  the 
interconnecting  pipe  in  KN  Interstate 
are  no  different  than  any  supply  lateral 
constructed  as  eligible  facilities. 

El  Paso  Energy  recommends  that  the 
Commission  revise  this  section  so  that 
mainline  extensions  which  enable 
pipelines  to  receive  gas  supplies  from  a 
gatherer,  intrastate  pipeline,  or 
interstate  pipeline  would  become 
eligible  facilities. 

Commission  Response:  This  is 
essentially  the  same  argument  earlier 
raised  and  rejected  to  expand  the 
definition  of  interconnecting  points  to 
include  any  coimecting  pipeline.  For 
the  same  reasons,  we  will  not  expand 
the  definition  of  eligible  facilities  to 
include  mainline  facilities,  other  than 
the  limited  exception  for  replacements 
as  discussed  earlier.  The  Commission 
excludes  mainlines  and  their  extensions 
from  the  definition  of  eligible  facilities 
because  they  alter  mainline  capacity 
and  can  have  a  substantial  impact  on 
the  rates  and  services  a  pipeline 
provides.  These  facilities  are  not 
considered  the  type  of  routine 
construction  the  regulations 
contemplated  for  automatic 
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authorization,  without  any  review  by 
the  Commission. 

Section  157.202(b)(ii){D)— Minor 
Storage  Operations 

The  NOPR  revised 
§  157.202(b)(2)(ii)(D)  to  extend  the 
blanket  authority  for  tests  or  other 
minor  storage  operations  which  do  not 
increase  certificated,  including 
grandfathered,  storage  capacity, 
deliverability  or  storage  boimdary. 

Comments:  Market  Hub  Partners,  L.P. 
(Market  Hub  Partners)  states  that  the 
Commission  must  ensure  that  pipelines 
that  own  both  storage  facilities  and 
pipeline  facilities  are  not  able  to 
leverage  the  automatic  authorizations  to 
give  an  unfair  advantage  to  the 
pipelines'  storage  facilities. 

National  Fuelsupports  the  proposal 
to  limit  the  exclusion  of  storage 
facilities  from  the  definition  of  eligible 
facilities  in  §157.202(b)(2){ii)(D) 
because  the  ciurent  definition  would 
exclude  even  an  uprising  or  minor 
rerouting  of  a  small  diameter  storage 
pipeline. 

Commission  Response:  Initially,  we 
modified  §  157.202(b)(ii)(D)  to  allow 
minor  changes  in  storage  operations  that 
do  not  alter  the  certificated  capacity, 
deliverability,  or  the  storage  boundary. 
We  did  not  intend  this  change  to  allow, 
for  example,  pipelines  to  drill 
additional  injection/withdrawal  wells 
automatically  for  the  purpose  of 
increasing  field  deliverability,  even 
though  such  change  would  not  affect  the 
certificated  capacity  of  the  storage  field. 

We  are  concerned  that  "and"  m  the 
regulation  instead  of  "or"  will  create 
situations  for  pipelines  to  test,  develop, 
or  utilize  an  underground  storage  field 
in  any  manner,  as  eligible  facilities,  so 
long  as  the  action  does  not  increase  the 
certificated  storage  capacity  or  boundary 
of  a  field.  Under  existing  §  157.215, 
pipelines  can  automatically  construct 
and  operate  pipeline  and  compression 
facilities  and  drill  wells  for  the  testing 
and  development  of  reservoirs,  subject 
to  specified  spending  limits.  In 
modifying  this  regulation,  we  intended 
to  allow  minor  changes  to  field 
operations  and  facilities,  such  SlS 
rerouting  or  changing  storage  field  lines. 
We  did  not  intend  for  pipelines  to  be 
able  to  use  this  section  to  drill 
additional  wells  as  eligible  facilities, 
even  if  such  wells  would  not  change  the 
capacity  of  a  field.  As  noted  above,  we 
are  currently  exploring  the  option  of 
allowing  pipelines  to  drill  replacement 
or  observation  wells  imder  §  158.208  as 
part  of  the  landowner  notification 
proceeding  in  Docket  No.  RM98-17- 
000.  Since  we  also  clarified  above  that 
minor  stcHBge  field  changes,  including 


rerouting  or  changing  storage  lines,  can 
oirrently  be  done  imder  the  blanket 
certificate,  we  will  change  oxii  proposal 
here  so  that  wells  must  still  be  drilled 
under  §  157.215.  Accordingly,  we  will 
revise  §  157.202(b)(2)(ii)(D)  to  state: 

A  fecility  required  to  test,  develop  or 
utilize  an  imderground  storage  field  or  that 
alters  the  certificated  capacity,  deliverability, 
or  storage  boundary,  or  a  facility  required  to 
store  gas  above  ground  in  either  a  gaseous  or 
liquefied  state,  or  a  facility  used  to  receive 
gas  bom  plants  manufacturing  synthetic  gas 
or  from  plants  gasifying  liquefied  natural  gas. 

Section  157.202(b)(5) — Small  Diameter 
Laterals 

The  NOPR  proposed  to  revise 
§  157.202(b)(5)  to  remove  the  phrase 
"small  diameter  lateral"  and  add,  in  its 
place,  the  words  "small  diameter  supply 
or  delivery  lateral"  to  further  clarify 
what  facilities  are  not  considered  main 
line  facilities. 

Comments:  Williams  contends  that 
the  Commission  should  adopt  a  flexible 
but  more  definitive  description  such  as 
replacing  "small"  with  "laterals  which 
have  a  diameter  which  is  equal  to  or  less 
than  four-fifths  the  diameter  of  the 
mainline  to  which  it  connects  or  from 
which  it  extends." 

Commission  Response:  We  decline  to 
adopt  Williams'  suggestion  to  modify 
the  definition  of  "small  diameter 
lateral."  The  proposed  regulation  makes 
it  clear  that  lateral  lines  are  eligible 
facilities  that  can  be  constructed  tuider 
§157.208. 

Section  157.202(b)(6) — ^Miscellaneous 
Rearrangement 

While  the  NOPR  proposed  no  changes 
to  §  157.202(b)(6).  Miscellaneous 
rearrangement  of  any  focility,  we 
received  comments  suggesting  various 
changes. 

Comments:  INGAA  seeks  clarification 
that  replacements  done  to  ensiue  safety, 
e.g.,  when  residential,  commercial  or 
industrial  development  has  encroached 
on  the  pipeline,  to  comply  with 
environmental  regulations,  maintain 
operational  integrity  or  because  of 
erosion,  changes  in  river  or  stream 
covuses  or  other  forces  beyond  the 
pipeline's  control,  would  qualify  as 
eligible  facilities.  Since  these  sitiiations 
require  prompt  action,  INGAA  believes 
that  the  Ust  of  examples  should  be 
expanded  to  include  these  situations. 
National  Fuel  shares  the  same 
concem.El  Paso  wants  the  Commission 
to  expand  the  definition  to  recognize  the 
range  of  factors  beyond  a  pipeline's 
control  which  mi^t  require  a 
rearrangement  of  facilities.  El  Paso 
believes  that  the  definition  should 
include  any  forces,  including  natmal 


causes,  which  are  outside  a  pipeline's 
control,  as  well  as  rearrangements 
conducted  at  the  request  of  a 
landowner.  El  Paso  contends  that  this 
change  would  increase  flexibility  and 
clear-up  the  confusion  that  exists 
regarding  the  applicability  of  the 
provision. 

El  Paso  Energy  recommends  that  the 
definition  be  revised  as  follows: 

Miscellaneous  rearrangement  of  any 
facility  means  any  rearrangement  of  a  facility 
that  does  not  result  in  any  change  of  service 
rendered  by  means  of  the  facilities  involved, 
e.g.,  changes  in  existing  field  operations  or 
relocation  of  existing  facilities  when  (1) 
requested  by  the  landowner,  (2)  when 
required  by  highway  construction,  dam 
construction,  erosion,  or  the  expansion  or 
change  of  course  of  rivers,  streams  or  creeks, 
or  (3)  to  respond  to  other  forces  beyond  the 
certificate  holder's  control  when  necessary  to 
ensure  safety,  comply  with  environmental 
regulations  or  maintain  the  operational 
integrity  of  the  certificate  holder's  facilities. 

Great  Lakes  argues  that  off  ROW 
replacement  facilities  should  be  allowed 
under  this  section.  According  to  Great 
Lakes,  topographical  changes  due  to 
floods,  landslides  and  other  naturally 
occurring  events  should  qualify  under 
this  section.  The  Commission  should 
clarify  that  construction  resulting  from 
acts  of  nature  are  authorized. 

Commission  Response:  We  intend  that 
"other  similar  reasons"  for 
miscellaneous  rearrangements  includes 
such  reasons  as  maintaining  operational 
integrity  or  problems  due  to  natiual 
causes  such  as  changes  in  river  or 
stream  coiuses  or  other  natiual  forces 
beyond  the  pipeline's  control.  We  are 
excluding  encroachment  of  residential, 
commercial  or  industrial  development 
in  the  definition  of  miscellaneous 
rearrangement  of  facilities  because  it 
involves  landowner  issues.  These  issues 
are  better  addressed  in  the  proceeding 
in  Docket  No.  RM98-1 7-000,  which 
discusses  many  landowner  issues  in 
detail.  Rearrangement  in  these  instances 
still  require  appropriate  NEPA  review. 
We  will  revise  §  157.202(b)(6) 
accordingly. 

Section  157.202(b)(10)— Sales  Taps/ 
Delivery  Points 

The  NOPR  modified  §  157.202(b)(10) 
to  remove  the  words  "Sales  tap(s)"  and 
add  in  their  place,  the  words  "Delivery 
points."  The  NOPR  also  proposed  to 
amend  the  related  §  157.202(b)(2)(ii)(E) 
to  remove  the  words  "Sales  Tap"  and 
add,  in  their  place,  the  words  "Delivery 
points  imder  §  157.211."  To  implement 
the  change  to  these  sections,  the  NOPR 
proposed  removing  existing  §  157.212 — 
Changes  in  delivery  points — and 
revising  §  157.211— -Sales  taps — ^to 
become  new  §  157.211 — ^Delivery  points. 
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Comments:  INGAA  contends  that  the 
definition  in  §  157.202(b)(10)  limits 
pipelines  because  it  does  not  include 
the  pipeline  associated  with  the 
delivery  point.  INGAA  is  concerned  that 
the  definition  limits  construction  only 
to  fiicilities  at  the  actual  point  of 
delivery,  and  not  to  a  lateral  facility 
extending  to  or  from  those  points, 
which  drastically  reduces  the  usefulness 
of  this  option.  It  argues  that  since 
delivery  points  are  not  installed  without 
any  associated  piping  of  some  length, 
the  limited  definition  will  reduce  a 
pipeline's  flexibility  to  add  new 
ciistomers,  such  as  electric  generation, 
to  the  grid,  because  any  such  addition 
will  require  a  section  7  filing. 

Duke  Energy  and  Great  Lues  propose 
that  the  Commission  clarify  the 
regulation  to  avoid  confusion  so  that 
heaters,  minor  gas  conditioning 
facilities,  treatment,  odorization,  and 
similar  equipment  that  may  be  required 
on  delivery  facility  installations  is 
covered  by  the  phrase  "appurtenant 
facilities". 

Great  Lakes  states  that  this  section 
should  also  permit  new  delivery  points 
for  existing  customers,  not  just  to  attach 
new  customers. 

National  Fuel  states  that  the 
definition  in  §  157.202(b)(10)  should  be 
changed  to  replace  "any  customer"  with 
"any  party."  In  many  cases,  the  owner 
of  the  facility  to  be  interconnected  with 
the  pipeline  is  not  a  customer  of  the 
pipeline,  but  another  entity  transporting 
gas  for  the  customer  of  the  pipeline. 

Commission  Response:  Commenters 
are  concerned  that  the  new  definition  of 
delivery  point  either  changes  the  way 
such  facilities  can  be  constructed  or 
changes  or  limits  the  type  of  facilities, 
i.e.,  related  delivery  laterals,  that  can  be 
constructed.  Currently,  pipelines  must 
file  a  prior  notice  to  construct  a  sales  tap 
under  §  157.211  or  a  delivery  point 
under  §  157.212.  Since  the  related 
delivery  lateral  is  considered  an  eligible 
facility,  pipelines  currently  can 
construct  this  connecting  line 
automatically  under  §  157.208,  subject 
to  the  spending  limits  in  that  section. 
These  laterals  are  eligible  facilities 
because  they  are  specifically  excluded 
from  the  definition  of  main  line  hi 
§  157.202(b)(S). 

The  Final  Rule  creates  a  new 
§157.211  to  encompass  the  construction 
of  all  delivery  points,  rather  than  have 
two  confusing  sections  to  choose 
between.  New  §  157.211  allows 
pipelines  to  construct  virtually  any 
deliveiy  point  for  both  new  and  existing 
customers,  %vith  the  exception  of  bypass 
facilities,  on  an  automatic  basis,  subject 
to  the  spending  limits  in  §  157.208. 
However,  the  authority  for  pipelines  to 


construct  related  delivery  laterals 
remains  unchanged,  i.e.,  they  are 
eligible  facilities.  Prospectively,  a 
pipeline  will  be  able  to  construct  both 
the  delivery  point  and  the  related 
upstream  delivery  lateral  on  an 
automatic  basis,  subject  to  the 
limitations  in  §§157.208  and  157.211. 
Thus,  for  projects  that  meet  the 
spending  limits  and  do  not  involve 
bypass,  pipelines  are  relieved  of  the 
biuden  of  making  an  upfront  filing  prior 
to  constructing  the  delivery  facilities. 
As  to  Duke  Energy  and  Great  Lakes 
proposal  to  clarify  the  definition  of 
"appurtenant  facilities"  in 
§  157.202(b)(10)  to  include  minor  gas 
conditioning  and  similar  facilities,  we 
agree  and  will  modify  the  section.  We 
also  agree  that  the  reference  to  "any 
customer"  should  be  modified  to  refer 
to  "any  party"  to  recognize  the  reality 
of  transportation  today. 

Section  157.203 — Blanket  Certification. 

The  NOPR  proposed  minor  editorial 
changes. 

Comments:  The  Council  questions 
whether  the  issuance  of  a  blanket 
certificate  under  this  subpart  constitutes 
an  "imdertaking"  as  defined  imder  the 
NHPA. 

Commission  Response:  The  creation 
of  the  blanket  certificate  program  was 
covered  by  the  environmental 
assessment  issued  in  1981,  which 
concluded  that  projects  which  meet  the 
standard  environmental  conditions 
would  not  have  a  significant  effect  on 
the  himian  environment.  The  blanket 
certificate  only  authorizes  projects 
which  adhere  to  these  procedures 
which,  among  other  things,  protect 
historic  properties.  The  Commission 
determined  that  projects  which  were 
required  to  adhere  to  these  procedures 
would  not  have  an  effect  on  historic 
properties  eligible  for  the  National 
Register  of  Historic  Places.  Therefore, 
while  these  individual  projects  may  be 
imdertakings,  they  do  not  require  the 
Council's  comment. 

Section  157.205 — Notice  Procedures 

Section  157.205(d)— Publication  of 
Notice  of  Request 

The  NOPR  proposed  to  require  that 
the  Commission  would  issue  a  notice 
within  ten  days  of  the  filing  of  an 
application  in  redesignated 
§  157.205(d).  Process  Gas  Consumers 
requests  that,  among  other  things,  the 
Conunission  require  pipelines  provide 
more  specific  notice  directly  to  its 
customers,  as  specified  in  the 
discussion  of  §  157.9  above.  As  stated  in 
our  response  in  §  157.9,  we  believe  the 
existing  notice  requirements  provide 


sufficient  opportunity  for  all  parties  to 
receive  adequate  notice  of  filings  with 
the  Commission. 

Section  157.205(e)— Protests 

The  NOPR  proposed  to  amend 
redesignated  §  157.205(e)(2)  to  add  that 
parties  protesting  an  application  in  a 
prior  notice  filing  specifically  set  out 
the  reasons  and  rationale  for  their 
protest. 

Comments:  The  American  Public  Gas  . 
Association  states  that  the  request  is 
reasonable  if  the  potential  protestor  has 
all  the  filed  material  well  before  the 
protest  deadline.  It  argues  that  it  is 
critical  that  protestors  have  the  relevant 
data  and  the  time  to  analjrze  the  data  if 
they  are  to  file  substantiveprotests. 

Commission  Response:  "rne  NOPR 
proposed  a  nxunber  of  changes,  most  of 
which  are  designed  to  speed  up  the 
processing  time  for  certificate  filings  by 
requiring  pipelines  to  file  substantially 
complete  applications  or  face  the 
prospect  of  having  such  filings  rejected. 
We  note  that  prior  notice  applications 
are  usually  non-controversid  and 
involve  routine  activities.  It  is 
incimibent  upon  the  pipeline  to  include 
all  relevant  material  with  the 
application  to  ensure  that  the 
application  will  not  be  rejected.  The 
extended  time  frame  for  pipelines  to 
supply  volimunous  or  hard  to  reproduce 
materials  generally  applies  to  significant 
transmission  facilities  that  require  a 
separate  section  7(c)  application.  Thus, 
prior  notice  filings,  by  their  nature, 
should  be  substantially  complete  when 
filed,  which  should  allow  ample  time 
for  interested  parties  to  timely 
intervene. 

In  the  event  that  a  potential  protestor 
believes  that  an  application  does  not 
contain  sufficient  ijiformation  for  it  to 
justify  a  protest,  it  should  explain 
specifically  what  information  is  missing 
and  how  that  affects  its  ability  to 
protest.  If  such  a  situation  were  to 
occur,  the  proposal  in  the  NOPR  is  not 
intended  to  deprive  any  party  of  the 
opportunity  to  point  out  the  defects  in 
an  application. 

Section  157.205(g)— Withdrawal  or 
dismissal  of  protest 

The  NOPR  proposed  in  redesignated 
§  157.205(g)  to  allow  the  Director  of 
OPR  to  dismiss  any  protest  to  a  prior 
notice  filing  which  does  not  raise  a 
substantive  issue  and  fails  to  provide 
any  specffic  reason  or  rationale  for  the 
objection. 

Comments:  AGA  wants  the 
Commission  to  clarify  that  protests 
alleging  that  the  pipeline's  activity  will 
residt  in  a  bypass  of  the  LDC  will  not 
be  dismissed  for  lack  of  substance.  AGA 
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proposes  that  §  157.205(g)  and  the 
related  §  375.307(a)(10)  be  revised  to 
state  that  any  protest  that  alleges  bypass 
will  not  be  dismissed.  AGA  suggests 
that  the  following  language  be  added  at 
the  end  of  each  regulation: 

However,  the  Director  of  the  Office  of 
Pipeline  Regulation  may  not  dismiss  a 
protest  that  alleges  bypass.  Such  a  protest 
will  subject  the  request  of  the  certihcate 
holder  to  the  full  procedural  requirements  of 
the  Natural  Gas  Act  under  section  7 
authorization  for  the  particular  activdty. 

American  Public  Gas  Association 
expresses  two  concerns:  (1)  That  the 
term  "substantive"  is  too  vague  and 
gives  the  Director  of  OPR  excessive 
discretion;  and  (2)  that  the  relationship 
of  a  dismissal  of  a  protest  and  the  effect 
of  a  protest  is  unclear.  APGA  states  that 
it  is  not  clear  that  dismissal  of  a  protest 
prevents  conversion  of  the  proceeding 
to  NGA  section  7  status.  APGA  suggests 
that  the  Commission  forgo  these 
changes. 

Duke  Energy  states  that  the  regulation 
should  be  clarified  so  that  a  notice  of 
dismissal  of  protests  is  issued  within 
the  30  day  resolution  period.  Duke 
Energy  contends  that  this  will  eliminate 
the  need  for  any  further  order  and  helps 
ensure  that  the  prior  notice  process 
cannot  be  used  by  protestors  seeking 
other  unrelated  consideration  from  the 
pipeline. 

Indicated  Shippers  contends  that  the 
proposal  inappropriately  delegates  one 
of  the  Commission's  most  fundamental 
responsibilities  imder  the  NGA  to  the 
Director  of  OPR.  It  contends  that  all 
interested  parties  must  be  given  a 
meaningful  opportunity  to  present  their 
positions  to  the  Commission,  including 
the  ability  to  seek  a  hearing.  The 
Director  of  OPR  must  not  be  placed  in 
position  of  establishing  policy  and 
precedent.  Indicated  Shippers  and 
NCSA  both  argue  that  dismissal  of  a 
protest  would  effectively  permit  a  prior 
notice  to  become  effective  long  before 
the  Commission  could  act  on  a 
protesting  party's  appeal  or  motion  for 
stay  of  the  dismisstd.  AccOTding  to 
Indicated  Shippers,  if  the  Director  of 
OPR  keeps  this  authority,  the 
Commission  needs  to  amend 
§  375.307(a)  because  it  oidy  authorizes 
action  on  uncontested  filings.  If  a 
protest  is  filed,  a  prior  notice  is 
contested.  Market  Hub  Partners  states 
that  protestors  shoiUd  not  have  their 
protest  rejected  because  of  deficiencies 
in  pipeline  filings  or  because  of  delays 
in  noticing  filings. 

El  Paso  contends  that  the  standard  for 
determining  which  protests  will  be 
dismissed  is  vague  and  expresses 
concern  with  how  it  will  be  applied.  El 
Paso  requests  that  the  Commission 


clarify  that  protests  which  merely  raise 
conclusory  allegations  without  specific 
factual  support  may  be  dismissed  by  the 
Director.  For  example,  protests  which 
allege  unfair  competition  or  undue 
discrimination  without  support  should 
be  dismissed.  El  Paso  states  that  this 
clarification  is  necessary  to  assure  that 
protestors  cannot  delay  projects  by 
merely  raising  arguments  which  lack 
fectud  support  or  legal  merit. 

INGAA  and  El  Paso  recommend  that 
§  157.205(g)  be  revised  as  follows: 

The  Director  of  OPR  may  make  a 
determination  whether  protests  raise  a 
substantive  issue  or  set  forth  specific  reasons 
and  rationale  for  the  objection,  and  dismiss 
the  protest  for  failure  to  either  raise  a 
substantive  issue  or  set  forth  specific  reasons 
and  rationale  for  the  objection. 

INGAA  states  that  the  authority  to 
dismiss  protests  for  either  reason  will 
give  the  Director  broader  discretion  to 
dismiss  protests  while  still  appljdng  the 
standards  set  forth. 

Commission  Response:  The  intent  of 
the  proposed  regxUation  is  to  allow  the 
Director  of  OPR  to  dismiss  any 
unsubstantiated  protest  to  a  prior  notice 
application.  Protests  that  raise 
legitimate  issues  will  not  be  dismissed. 
However,  "no  issue"  protests,  those  that 
offer  no  support  for  the  protest,  are 
subject  to  dismissal.  For  example,  AGA 
requests  that  any  protest  alleging  bypass 
not  be  dismissed.  Simply  stating  an 
objection  is  not  enou^  reason  to 
impede  the  progress  of  a  prior  notice 
filing.  However,  if,  for  example,  an 
allegation  of  bypass  is  accompanied  by 
specific  reasons  and  rationale  for  the 
objection,  then  such  a  protest  will  not 
be  dismissed.  A  protestor  does  not 
necessarily  have  to  prove  that  its 
allegation  is  true,  but  it  does  have  to 
substantiate  its  objection.  This  will  not 
deprive  any  party  of  an  opportunity  to 
present  its  position  to  the  Commission 
for  consideration.  We  reiterate,  the 
dismissal  pertains  only  to  protests  that 
do  not  raise  a  substantive  issue  and  fail 
to  provide  any  specific  detailed  reason 
or  rationale  for  the  objection. 

As  stated,  APGA  contends  that  it  is 
not  clear  how  the  dismissal  of  a  protest 
will  effect  the  conversion  of  the 
proceeding  to  a  NGA  section  7 
proceeding.  Also,  Duke  requests  that  the 
Commission  clarify  that  the  protest  vdll 
be  dismissed  dining  the  30  day 
resolution  period.  We  clarify  that  the 
Director  of  OPR  will  dismiss  an 
tmsubstantiated  protest  within  10  days 
of  its  filing.  However,  we  will  continue 
to  require  that  the  30  day  reconciliation 
period  nm  for  the  entire  30  days  to 
allow  the  protesting  party  time  to 
pursue  other  alternatives. 


Section  157.206— Standard  Conditions 

Section  157.206(b) — ^Environmental 
Compliance 

The  NOPR  proposed  to  create  a  lead- 
in  to  the  environmental  conditions  of 
subpart  F  in  redesignated  §  157.206(b)  to 
indicate  that  the  conditions  apply  only 
to  activities  imder  the  blanket  certificate 
that  involve  ground  disturbance  or 
changes  to  operational  air  and  noise 
emissions. 

Comments:  Enron  and  Williams  agree 
with  the  proposed  clarification,  but 
request  that  it  be  codified  in 
§  157.206(b). 

Sempra  Energy  states  that  it  cannot 
imagine  a  situation  in  which  blanket 
activity  will  not  "involve  ground 
disturbance  or  changes  to  operational 
air  and  noise  emissions."  It  contends 
that  any  ambiguity  will  provide 
pipelines  with  incentive  to  characterize 
projects  as  non-groimd  disturbing  to 
eliminate  the  notice  and  protest  process 
and  construct  facilities.  Sempra  Energy 
proposes  that  the  Commission  either:  (1) 
eliminate  the  proposed  revision;  or  (2) 
clarify  that  standard  environmental 
conditions  continue  to  apply  to  all 
construction,  installation,  removal,  re- 
work, or  repair  of  facilities. 

Commission  Response:  We  agree  with 
Enron  and  Williams  and  will  modify 
§  157.206(b)  to  reflect  this  clarification. 
As  to  Sempra  Energy's  concern,  we 
reiterate  that  these  conditions  apply  to 
all  activities  performed  under  the 
blanket  certificate,  regardless  of  cost. 
Thus,  they  apply  to  facilities 
constructed  imder  the  automatic  and 
prior  notice  procedures.  However,  we 
will  clarify  that  the  standard 
environmental  conditions  continue  to 
apply  to  all  construction,  installation, 
removal,  re-work,  or  repair  of  facilities 
performed  under  the  blanket  certificate. 

Section  157.206(b)(5) 

The  NOPR  proposed  to  revise 
redesignated  §  157.206(b)(5)  to  bring  it 
into  line  with  cunent  usage  concerning 
limitations  on  compressor  station  noise 
levels. 

Comments:  Duke  Energy,  El  Paso 
Energy,  INGAA,  and  Williams  all  want 
the  Commission  to  clarify  whether  any 
change  to  a  single  compressor  unit  or 
adding  a  new  unit  requires  the  noise 
level  of  the  entire  compressor  station  to 
be  reduced  to  55  dB(A).  They  are 
concerned  about  the  terms  "modified, 
upgraded,  or  uprated."  These  parties 
contend  that  the  language  implies  that 
almost  any  modifications  to  individual 
compressor  units  will  force  other 
previously  approved  units  in  the  same 
station  to  meet  the  55  dB(A)  noise 
limits,  even  if  no  modifications  to  these 
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units  are  performed.  They  believe  such 
a  result  would  be  at  odds  with  current 
Commission  policy,  which  requires 
pipelines  to  maintain  compressor 
stations  at  existing  levels  when  any 
changes  are  made.  These  parties  request 
that  the  Commission  clarify  the  55 
dB(A)  noise  level  is  applicable  only  to 
the  individual  unit  being  added, 
modified,  upgraded,  or  uprated  and  not 
to  the  entire  compressor  station  which 
was  previously  installed. 

Commission  Response:  Chir  intent  was 
to  have  the  noise  limit  apply  to  the  new 
or  modified  compressor  units.  We  will 
modiiy  §  157.206(b)(5)  to  reflect  this 
intent. 

Section  157.206(c) — Commencement 

The  NOPR  proposed  to  revise 
redesignated  §  157.206(c)  to  allow  for 
fecilities  to  be  completed  "and  made 
available  for  service"  instead  of  "in 
actual  operation"  within  one  year  of 
authorization.^ 

Comments:  El  Paso  Energy  and 
INGAA  agree  with  the  proposal,  but 
request  that  the  annual  report  required 
in  §  157.208(e)(2)  be  modified  to  reflect 
the  change  here. 

Commission  Response:  The 
Commission  is  concerned  with  the 
actual  completion  date  of  projects 
constructed  under  the  blanket  certificate 
for,  among  other  things,  environmental 
review  purposes.  However,  we  are  also 
concerned  with  the  date  service 
commences.  Changing  the  reporting 
requirements  so  that  ^cilities  will  not 
be  reported  until  they  are  "available  for 
service"  could  result  in  delays  in  both 
reporting  and  review.  While  facilities 
could  be  "completed  and  made 
available  for  service"  within  the 
specified  timetable,  service  may  not 
commence  at  that  time  if  the  end-user/ 
shipper  is  not  ready  to  flow  gas.  Since 
the  annual  report  in  §  157.208(e)(2) 
currently  requires  the  actual  date  that 
construction  was  completed,  we  will 
modify  the  report  to  also  require  the 
date  service  commenced. 

Section  157.208 — Construction, 
Acquisition,  Operation,  and 
Miscellaneous  Rearrangement  of 
Facilities. 

Section  157.208(a)  and  (b) 

Consistent  with  oiu'  proposed  change 
to  the  definition  of  an  eligible  facility  in 
§  157.202(b)(2)(i),  the  NOPR  clarified 
that  §§  157.208(a)  and(b)  will  now 
include  certain  replacement  facilities 
that  do  not  qualify  under  revised 
§  2.55(b). 


°  See  the  related  diacussion  of  a  similar  change 
in  S  157.20(b). 


Comments:  INGAA  requests 
clarification  that  rearrangements  of 
storage  lines  will  also  be  included  in 
this  section  as  the  practical  process  is 
the  same  whether  a  pipeline  is 
rearranging  mainline  pipe  or  storage 
pipe. 

Commission  Response:  It  appears  that 
INGAA  wants  a  clarification  of  the 
definition  of  miscellaneous 
rearrangement  of  any  facility.  The 
definition  does  not  specifically  limit  the 
rearrangement  to  mainline  versus  lateral 
or  storage  lines.  It  limits  the  reasons  for 
the  rearrangement.  Storage  lines,  as  well 
as  mainlines  can  be  rearranged  as 
eligible  facilities  under  this  section,  so 
long  as  the  rearrangement  qualifies 
under  the  definition  in  §  157.202(b)(6). 

Section  157.208(c)(9) 

The  NOPR  proposed  to  amend 
redesignated  §  157.208(c)(9)  to  add  the 
specification  that  a  copy  of 
consultations  for  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  and  the  Coastal  Zone 
Management  Act  be  included  in  any 
prior  notice  filing  made  under  this 
section. 

Comments:  The  Council  asks  the 
Commission  to  describe  what 
constitutes  "clearance"  and  how  can  it 
be  obtained  by  the  certificate  holder 
given  the  Commission's  nondelegable 
responsibility. 

INGAA  states  that  the  preamble  to  the 
NOPR  requires  a  copy  of  consultations, 
while  the  regulation  requires  a  copy  of 
the  clearance  received  at  the  time  a 
prior  notice  is  filed.  INGAA  wants  the 
Commission  to  clarify  whether  the  final 
clearance  is  required  or  whether  just  the 
copy  of  consultations  is  required.  If  the 
final  clearances  are  required,  INGAA 
contends  that  this  does  not  reflect  the 
realities  of  dealing  with  the  various 
permitting  agencies  involved.  While 
understanding  the  Commission's  need 
to  verify  that  clearances  have  been 
obtained  before  the  prior  notice  period 
runs,  INGAA  suggests  that  pipelines  file 
requests  for  clearances  at  the  time  of  the 
prior  notice  and  supplement  with  actual 
clearances  when  received.  Enron  and 
Great  Lakes  raise  the  same  concern  and 
request  that  actual  clearances  be  filed 
within  30  days.  If  clearances  are  not 
received  by  the  close  of  the  protest 
period,  the  Commission  could  deem  the 
prior  notice  protested.  INGAA  proposes 
the  following  language: 

A  copy  of  the  clearance  received  or  the 
request  for  clearances  for  Endangered  Species 
Act,  the  National  Historic  Preservation  Act 
and  the  Coastal  Zone  Management  Act  shall 
be  included  in  any  prior  notice  filing.  If  a 
request  for  clearance  is  filed,  then  a  copy  of 
the  final  clearance  must  also  be  filed,  when 


received.  Failure  to  £Qe  the  final  copy  by  the 
end  of  the  protest  period  will  deem  die  prior 
notice  filing  protested. 

Commission  Response:  As  to  the 
Council's  request,  we  will  change  the 
word  "clearances"  to  "agreements."  We 
have  already  addressed  the  issue  of 
delegation  when  we  said  that  projects 
whidi  comply  with  the  standard 
conditions  do  not  constitute 
undertakings  which  would  affect 
historic  properties. 

As  to  INGAA's  request,  we  clarify  that 
the  reference  to  a  copy  of  consultations 
means  a  final  agency  agreements.  Prior 
notice  filings,  by  definition,  are  for 
those  projects  on  which  the  company 
could  begin  construction  within  45  days 
from  the  filing  date.  As  a  result  there  is 
no  justificatioh  for  allowing  the 
company  to  file  a  prior  notice  without 
already  having  the  agreements. 

Section  157.208(e) 

Section  157.208(e)  details  the  aimual 
reporting  requirements  for  fecilities 
completed  imder  this  section.  The 
NOPR  proposed  to  revise  this  section  to 
require  complete  reports  only  for 
&cilities  constructed  imder  die 
automatic  authority  conferred  by 
§  157.208(a). 

Comments:  INGAA  requests  that  the 
Commission  clarify  whedier  pipelines 
are  required  to  identify  facilities 
constructed  imder  prior  notice 
procedures  and  the  cost  levels  of  such 
facilities  in  their  annual  report  in 
§  157.208(e). 

Commission  Response:  Pipelines  are 
still  required  to  identify  such  facilities 
and  to  provide  the  complete  cost 
information  required  in  §  157.208(e)(3). 
However,  because  the  prior  notice 
application  includes  all  the  information 
regarding  the  facility,  the  only 
identification  necessary  would  be  the 
docket  number  of  the  prior  notice  that 
authorized  construction.  We  note  that 
this  action  reduces  the  reporting  burden 
on  all  pipelines. 

Section  157.209— Temporary 
Compression  Facilities 

The  NOPR  proposed  to  create  a  new 
§  157.209  to  allow  blanket  certificate 
holders  to  install  temporary 
compression  for  the  limited  purpose  of 
maintenance  or  repair  of  existing 
permanent  compressor  iuiit(8). 

Corrunents:  El  Paso  Energy  and 
INGAA  want  the  Commission  to  clarify 
that  pipelines  can  operate  temporary 
compressors  occasionally  for 
maintenance  piurposes  to  ensure  that  the 
compressors  will  perform  up  to 
specifications  when  needed,  including 
complying  with  the  55  dB(A)  noise 
level.  INGAA  argues  that,  in  cases  of 
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routine  maintenance,  pipelines  should 
be  able  to  install  a  temporary  engine 
while  repairing  a  pennanent  engine,  or 
install  a  spare  engine  in  place  of  the 
engine  that  is  removed  for  repair. 
INGAA  recommends  that  these 
activities  be  permitted  as  maintenance 
under  this  section. 

Commission  Response:  We  will  grant 
the  clarification.  It  is  consistent  with  the 
intent  of  this  section  and  will  help 
ensure  the  reliability  of  certificated 
entitlements  in  the  event  of  compressor 
problems. 

Section  157.211— Sales  Taps 

The  NOPR  proposed  to  redefine  this 
section  as  Delivery  points  and  provide 
for  automatic  and  prior  notice 
authorization  to  acquire,  construct, 
replace,  modify,  or  construct  any 
delivery  point. 

Construction  of  Delivery  Points 

Comments:  Enron  and  INGAA  state 
that  the  NOPR  describes  receipt  points 
as  being  constructed  under  §  157.211, 
while  the  proposed  regulations  indicate 
that  receipt  points  are  eligible  facilities 
to  be  constructed  imder  §  157.208. 

Commission  Response:  The 
Commission  agrees  with  Enron  and 
INGAA  that  the  intent  is  for  receipt 
points  to  be  constructed  automatically 
as  eligible  facilities  imder  §  157.208, 
subject  to  the  spending  limits.  Section 
157.211  would  cover  receipt  points  that 
prospectively  will  function  as  delivery 
points  as  a  result  of  unbundling.  The 
"and  vice  versa"  in  the  preamble  to  the 
NOPR  was  inadvertent.  We  clarify  that 
delivery  points  will  not  actually  be 
converted  into  receipt  points  imder 
§157.211. 

Definition  of  End-User 

hi  §  157.211(a)(2),  the  NOPR  required 
prior  notice  of  the  construction  of  a 
delivery  point  where  the  gas  is  being 
"delivered  to,  or  for  the  account  of,  an 
end-user  that  is  currently  being  served 
by  an  LDC." 

Comments:  National  Fuel  requests 
that  the  Commission  revise 
§  157.21  l(a)(2)(i)  to  read  instead  where 
the  gas  is  being  "delivered  directly  to  an 
end  user"  to  clarify  that  delivery  into  an 
LDC  facility  that  feeds  an  end  user 
could  be  imdertaken  automatically 
under  §  157.211(a)(1). 

Commission  Response:  In  a  situation 
where  a  pipeline  delivers  gas  directly  to 
an  LDC,  which  then  redelivers  the  gas 
to  an  end-user,  the  LDC  performs  a 
transportation  Junction  and  is  not 
bypassed  in  such  a  transaction. 
Accordingly,  under  that  situation, 
automatic  authorization  is  appropriate. 


Prior  Notice  Requirement  for  Bypass 

Conunents:  AGA  and  Sempra  Energy 
note  that  the  regulations  do  not 
specifically  mention  "bypass"  and  that 
a  prior  notice  is  only  required  when  a 
customer  is  "currently  being  served"  by 
an  LDC.  AGA  beUeves  that  "currently 
being  served"  is  sufficiently  ambiguous 
that  pipelines  could  evade  the  prior 
notice  requirements,  even  where  an  LDC 
is  being  bypassed.  AGA  suggests  that 
the  Commission  change 
§  157.211{a)(2)(i)  to  add:  "currentiy 
being  served"  includes  circumstances 
where  the  customer  is  attached  to  the 
LDC  even  if  it  is  not  currentiy  taking 
gas.  AGA  also  requests  that  the 
Commission  modify  §  157.205  to  require 
that  the  pipeline  notify  both  the  LDC 
and  the  state  utility  commission  of  any 
bjTpass  activity.  AGA  also  requests  that 
the  Commission  define  bypass  to 
include  situations  where  the  pipeline 
proposes  to  serve  a  customer  within  the 
LDCs'  service  area,  even  if  the  LDC 
previously  has  not  served  that  customer. 

On  the  other  hand.  Process  Gas 
Consumers  (PGC)  argues  that  the 
Commission  should  eliminate  the  use  of 
prior  notice  for  all  delivery  points, 
including  new  delivery  points  for  end 
users  served  by  LDCs.  PGC  states  that 
the  Commission's  policy  is  well 
established  and  consistent  with 
principles  of  nondiscriminatory  access. 
According  to  PGC,  end  users  and  LDCs 
are  equally  entitied  to  new  delivery 
points,  including  ones  that  bypass 
traditional  suppliers.  If  a  pipeline 
violates  a  Commission  policy,  PGC 
states  that  it  is  subjekrt  to  a  complaint 
under  NGA  section  5.  PGC  further  states 
that  if  the  customer  violates  any 
contract  with  an  existing  supplier,  it 
faces  a  contract  remedy.  PGC  also  argues 
that  direct  service  to  an  end  user  should 
also  be  automatic  if  the  contract  has 
expired  or  will  expire  by  the  time 
service  bora  the  new  delivery  point 
commences. 

PGC  also  wants  the  definition  of 
deliver}'  point  in  §  157.202(b)(lO) 
expanded  to  include  new  and  additional 
service  to  a  customer,  whether  or  not  at 
the  same  location.  For  example,  an 
industrial  user  installing  a  second  plant 
should  be  entitied  to  treat  the  new 
installation  as  new  service  and  should 
be  able  to  obtain  a  delivery  tap 
automatically.  The  end  user  should  not 
be  subject  to  protests  and  delays 
because  it  continues  to  receive  service 
for  the  remainder  of  its  operations  firom 
its  existing  LDC.  New  service,  beyond 
the  existing  LDC  service  should  entitie 
the  end  user  to  obtain  a  delivery  tap 
under  the  automatic  procedures. 


Commission  Response:  The 
Commission  has  previously  determined 
that  a  bypass  does  not  occur  when  a 
pipeline  proposes  direct  service  to  a 
new  customer  that  is  not  currentiy  being 
served  by  an  LDC  under  an  LDC 
contract.  2'  The  purpose  of 
157.211(a)(2)(i)  is  to  provide  notice  to 
an  LDC  of  a  potential  bypass.  This  is 
consistent  with  our  current  bypass 
policy,  which  we  apply  on  a  case  by 
case  basis,  and  see  no  basis  to  change 
that  policy.  This  policy  requires  that  a 
nexus  be  shown  between  the  LDCs 
obligation  to  purchase  service  frova  the 
pipeline  and  the  pipeline's  proposed 
service  to  the  end-user.  Our  policy  is 
not  to  engage  in  speculation  as  to  an 
LDC's  market,  nor  second  guess  end- 
users"  choices. 

As  stated,  PGC  argues  that  adding 
delivery  points  to  serve  end-users 
should  be  allowed  imder  the  automatic 
authorization.  We  disagree.  We  see  no 
reason  to  modify  our  poUcy  to  provide 
an  LDC  ciurenUy  providing  service  to 
an  existing  customer  notice  of  a 
potential  bypass.  To  the  extent  that  a 
pipeline  wishes  to  add  a  delivery  point 
for  a  customer  where  the  affected 
contract  with  the  LDC  has  expired,  the 
pipeline  may  add  the  delivery  point 
tmder  the  automatic  authorization. 
However,  the  existing  firm  contract 
must  expire  prior  to  the  construction  of 
new  delivery  facifities  in  order  not  to 
constitute  a  bypass. 

Further,  we  note  that  the  regulation 
requires  prior  notice  whenever  the 
facilities  are  constructed  to  serve  a 
customer  currentiy  being  served  by  an 
LDC.  This  includes  a  delivery  point  to 
provide  additional  volumes  to  that 
customer.  We  believe  that  the  LDC 
should  have  notice  that  such  facilities 
are  proposed  to  be  built 

CD  Reductions 

Comments:  AGA,  the  Joint  Consiuner 
Advocates  ,2*  and  Rochester  Gas  and 
Electric  Corp.  (Rochester)  urge  the 
Commission  to  permit  LDCs  to  reduce 
their  contract  demand  to  the  extent 
pipeUnes  b}rpass  their  facilities.  The 
current  policy  predicates  any  CD 
reduction  on  a  contractual  nexus 
between  the  capacity  and  the  bypassing 
LDC  customer.  However,  these  parties 
contend  that  LDCs  often  do  not  have 
service  agreements  with  their  customers 


^'  See  K  N  Interstate  Gas  Transmission  Company, 
85  FERC  1  61.327  (1996),  Texas  Eastern 
Transmission  Corporation,  71  FERC  t  61,020 
(1995),  and  Mojave  Pipeline  Company,  69  FERC  | 
61,921  (1994). 

^'The  loint  Consumer  Advocates  consist  of  the 
Pennsylvania  Office  of  Consumer  Afbirs,  the  Iowa 
Office  of  Consumer  Advocate,  and  the  West 
Virginia  Consumer  Advocate  Division. 
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and  most  do  not  deliver  specific 
quantities  to  end-users.  Instead,  LDCs 
provide  retail  service  for  whatever 
requirements  the  customer  needs.  The 
LDC  tariffs  become  the  contract  when 
service  commences.  Moreover,  they 
claim  that  the  Commission's  standard  is 
overly  restrictive  and  fails  to  reflect 
current  market  realities. 

Commission  Response:  In  Order  No. 
636,  the  Commission  stated  that  it 
would  consider  requests  by  LDCs  for 
relief  from  pipeline  bypass.  Where  an 
LDC  could  show  a  nexus  between  the 
bypass  and  the  costs  at  issue,  the 
Commission  stated  that  it  woidd 
consider  reducing  the  LDC's  contract 
demand  and  reservation  charges.^' 
Determining  if  CD  reductions  are 
justified  is  dependent  on  the  facts  and 
circumstances  in  each  particular  case. 
Any  challenges  to  the  Commission's 
current  policy  should  be  made  on  a  case 
by  case  basis.  The  parties  have  not 
provided  any  compelling  reason  that 
would  warrant  the  Conunission's 
changing  its  current  policy  in  the 
context  of  this  rulemaking  proceeding. 
We  note  that  the  proposed  regulation 
keeps  the  existing  policy  in  place,  so  if 
a  prior  notice  is  protested  on  the  issue 
of  bypass,  these  points  can  be  examined 
as  they  are  now. 

Tariff  Must  Permit  Addition  of  Delivery 
Point 

Comments:  PGC  also  seeks  to  have  the 
Commission  eliminate  the  requirement 
in  §§  157.21  l(a)(l)(ii)and  (a)(2)(iii)  that 
the  certificate  holder's  tariff  does  not 
prohibit  addition  of  new  delivery 
points.  PGC  contends  that  since  Order 
No.  636,  no  pipeline's  tariff  should 
prevent  the  construction  of  delivery 
points.  The  proposed  language  is  so 
broad  that,  notwithstanding 
creditworthiness  provisions,  pipelines 
could  refuse  to  construct  for  policy  or 
other  reasons,  which  PGC  argues  is 
against  open  access  provisions. 

Commission  Response:  A  pipeline's 
tariff  sets  the  parameters  imder  which  it 
will  construct  delivery  points.  Any 
construction  of  new  delivery  points 
need  to  be  consistent  with  the  terms  of 
the  pipeline's  tariff.  Pipelines  cannot 
structure  their  tariffs  to  impede 
constructing  delivery  points  and  are 
required  to  provide  non-discriminatory, 
open  access  service.  Part  of  this  service 
is  constructing  delivery  points  for 
shippers.  While  we  never  said  that 
pipelines  had  to  build  facilities,  if  a 
pipeline  does  build  facilities  for  one 
customer,  it  must  build  facilities  for 
other  similarly  situated  customers  on  a 


non-discriminatory  basis.^*  We 
recognize  that  there  may  be  certain 
economic  parameters  in  a  tariff, 
including  creditworthiness,  that 
shippers  may  need  to  comply  with  in 
order  for  a  pipeline  to  construct  a  new 
delivery  point.  However,  a  pipeline 
must  have  a  legitimate  reason  not  to 
construct  facilities  for  shippers  that 
request  them.  While  we  will  not 
eliminate  the  requirement  in 
§§  157.211(a)(l)(ii)  and  157.211{a)(2)(iii) 
that  "the  certificate  holder's  tariff  does 
not  prohibit  the  addition  of  new 
delivery  points,"  pipelines  must  not  use 
their  tariffs  as  a  shield  when  they  are 
requested  to  construct  facilities. 
Shippers  that  believe  that  they  have 
been  unfairly  denied  a  new  or 
additional  delivery  point  can  file  a 
complaint  with  the  Commission 
detailing  the  adverse  action.  ^'^ 

Prior  Notice  Requirement  for  Full 
Pipelines 

Comments:  According  to  APGA. 
attaching  new  customers  to  a  full  or 
nearly  full  pipeline  potentially  affects 
the  operating  flexibility  and  service  to 
all  existing  firm  customers.  APGA  does 
not  object  to  construction  of  new 
delivery  points  for  existing  customers 
where  overall  pipeline  firm  obligations 
are  not  increased.  However,  before  new 
customers  are  added  to  a  pipeline, 
APGA  contends  that  there  should  be 
prior  notice  and  opportunity  to  protest, 
because  the  quality  of  existiiig  service  is 
at  issue  when  new  customers  are  added. 

Commission  Response:  APGA  wants 
to  limit  the  automatic  construction  of 
delivery  points  to  existing  customers, 
not  new  customers  being  added  to  the 
system  because  of  the  potential  service 
impact  on  others.  One  of  the  purposes 
of  the  blanket  certificate  is  to  expedite 
construction  of  minor  facilities  that  will 
not  have  a  significant  impact  on 
ratepayers.  "This  is  accomplished  in  part 
by  limiting  the  cost  of  certain  facilities 
and  requiring  that  service  through  such 
facilities  is  provided  within  existing 
certificated  volumes.  However,  the 
Commission  recognized  that  the  blanket 
certificate  issued  imder  part  284 
certificates  transportation  of  gas  using 
available  capacity  on  a  first-come,  first- 
serve  basis.  In  other  words, 
transportation  provided  under  a  part 
284  blanket  certificate  is  within 
certificated  volumes  and  pipelines 
holding  a  part  157  certificate  are 
authorized  to  construct  any  eligible 


^  See  Texas  Gas  Traiumission  Corp.,  70  FERC 1 
61.207(1995). 


"  See  Mssouri  Gas  Energy  v.  Panhandle  Eastern 
Pipe  Line  Company,  75  FERC  1  61.166  at  61.550 
(1996). 

"  See  Arcadian  Corporation  v.  Southern  Natural 
Gas  Company.  55  FERC  1  61,207  (1991),  reh'g  61 
FERC  161.183  (1992). 


facilities  to  provide  transportation 
authorized  imder  a  part  284  blanket 
certificate.  Thus,  nothing  prevents  a 
pipeline  from  constructing  new  delivery 
points  in  accordance  with  this  section  to 
accommodate  additional  service  to  any 
customer,  so  long  as  the  service  is 
supported  by  a  related  transportation 
agreement  under  part  284.  However, 
pipelines  cannot  contract  for  service 
that  depends  on  firm  capacity  reserved 
for  others. 

Meter  Facilities 

Comments:  Williams  suggests  that 
§  157.211(a)(1)  be  revised  to  recognize 
situations  where  a  replacement  or 
modification  to  meter  facilities  involves 
a  reduction  in  measurement  capacity  to 
accommodate  the  need  for  greater 
accuracy.  This  would  avoid  confusion 
when  a  customer's  load  is  reduced  at 
one  delivery  point,  but  there  is  no 
overall  reduction  in  customers  total 
capacity. 

Commission  Response  This  section 
already  allows  pipelines  to  "modify" 
any  delivery  point,  which  would  apply 
to  the  situation  Williams  describes. 

Lateral  Associated  with  Delivery  Points 

Comments:  Great  Lakes  states  that  the 
new  definition  of  delivery  point 
precludes  construction  of  associated 
lateral  lines.  According  to  Great  Lakes, 
this  is  a  step  backwards  since  certain 
limited-length  lateral  lines  can  now  be 
constructed  as  part  of  the  delivery  point 
prior  notice  procedure.  Great  Lakes 
contends  that  the  Commission  should 
allow  lateral  lines  associated  with  new 
delivery  points  to  be  constructed  on  a 
self-implementing  basis,  unless  bypass 
is  involved. 

Commission  Response:  We  addressed 
this  argument  in  our  discussion  of 
§  157.202(b)(10).  There  we  explained 
that  the  delivery  point  itself  and  related 
facilities  can  be  constructed  under 
§  157.211,  while  the  connecting  lateral 
woidd  qualify  as  an  eligible  facility  and 
generally  be  constructed  automatically 
under  §157.208. 

Section  157.215    Underpound  Storage 
Testing  and  Development. 

This  section  provides  automatic 
authorization,  subject  to  certain 
conditions,  for  the  construction  and 
operation  of  pipeline  and  compression 
facilities  to  be  used  for  the  testing  and 
development  of  undergroimd  reservoirs 
for  the  possible  storage  of  gas. 

The  NOPR  proposed  to  require  the 
certificate  holder  to  identify  the  date 
construction  began  in  revised 
§  157.215(b)(l)(iii). 

Comments:  INGAA  and  National  Fuel 
propose  that  the  section  be  revised  to 
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reflect  the  Commission's  current  policy, 
which  allows  pipelines  to  acquire 
facilities  and  recognizes  that  they  can 
ciurently  drill  injection/withdrawal  and 
observation  wells  when  testing  and 
developing  storage  fields. 

Petal  Gas  Storage  Company  (Petal) 
states  that  the  Commission  should 
clarify  that  the  scope  of  the  blanket 
certificate  allows  for  the  construction  of 
salt  dome  storage  caverns  under  the 
automatic  and  prior  notice  provisions  of 
§  157.2(58.  Alternatively,  if  both  the 
construction  and  operation  of  a  new  salt 
dome  cavern  currently  requires  formal 
section  7(c)  authorization.  Petal  argues 
that  the  Commission  should  at  least 
permit  the  construction  of  the  cavern 
(drilling  and  leaching)  and  installation 
of  related  facilities  (flow  lines)  under 
blanket  authorization,  while  operation 
of  the  additional  facilities  is  considered 
in  a  separate  section  7(c).  If  the 
Commission  does  grant  either  of  these 
requests,  the  Commission  should  clarify 
that  salt  dome  storage  facilities  are 
included  within  the  scope  of  storage 
facilities  eligible  for  automatic 
authorization  under  §157. 215,  or  create 
a  new  provision  to  allow  for  automatic 
authorization  for  certain  activities,  such 
as  drilling  a  well,  leaching,  and  testing 
a  cavern,  that  are  necessary  to  develop 
a  salt  dome  storage  cavern. 

Commission  Response:  We  agree  with 
INGAA  that  specifically  inclu(£ng  well 
work  and  acquisition  of  facilities  would 
clarify  the  scope  and  intent  of  this 
section.  We  will  modify  §  157.215(a) 
accordingly.  We  note  that  whatever 
policy  might  be  adopted  in  the 
landowner  notification  proceeding  in 
Docket  No.  RM98-1 7-000  would  apply 
to  any  construction  under  the  blanket 
certificate,  including  this  section. 

We  do  not  agree  with  Petal  about 
automatic  or  prior  notice  authorization 
for  the  construction  and  development  of 
solution-mined  salt  cavern  storage. 
Construction,  testing,  and  development 
of  conventional  storage  fields  (depleted 
gas  or  oil  field  and  aquifer)  generally 
requires  more  than  three  years  for 
different  testing  and  development 
phases  to  verify  various  storage 
parameters.  Moreover,  a  conventional 
storage  field  developed  piusuant  to  this 
authorization  cannot  be  placed  in 
operation  to  render  storage  services  in 
interstate  commerce  without  further 
Commission  evaluation  and 
authorization. 

In  contrast  to  a  conventional  storage 
field  development,  all  aspects  of  a 
solution-mined  undergroimd  gas  storage 
facility,  which  will  be  created  through 
the  planned  leaching  of  a  natiu*ally 
bedded  or  doraal  salt  formation,  is 
designed  before  drilling  and  leaching. 


This  includes  selecting  an  appropriate 
site,  physically  developing  the  cavern 
and  testing  and  commissioning  the 
cavern.  It  also  involves  environmental 
impacts  different  than  those  related  to 
the  construction,  testing,  and 
development  of  conventional  storage 
fields.  Therefore,  certification  of  salt 
cavern  storage  facilities  is  more  similar 
to  construction  of  mainline  pipeline 
transportation  facilities  than  to  the 
development  of  a  conventional 
undergroimd  storage  facility.  This 
section  will  not  provide  for  either 
automatic  or  prior  notice  authorization 
for  the  construction  and  development  of 
solution-mined  salt  cavern  storage. 

Section  157.216.Abandonment 

Section  157.216(a) 

The  NOPR  proposed  a  new 
§  157.216(a)(1)  to  specifically  reference 
that  receipt  point  facilities  are  eligible 
for  automatic  abandonment 
authorization  imder  the  subpart  F 
blanket  certificate. 

The  NOPR  also  proposed  to  expand 
the  automatic  authority  under  §  157.216 
to  allow  abandoiunent  of:  (1)  Delivery 
points  used  to  provide  firm  and 
intemiptible  service,  if  the  points  are 
imused  for  12  months  and  no  longer 
under  a  firm  contract,  and  (2)  any 
eligible  facility  constructed  under 
automatic  authority,  subject  to  customer 
consent. 

Customer  Consent  and  Automatic 
Authorization 

Comments:  INGAA  is  concerned 
about  the  requirement  to  obtain  written 
consent  fi-om  all  customers  who  have 
received  service  in  the  past  12  months. 
Abandonment  of  a  tie-over  on  a 
mainline  or  some  facilities  at  an 
interconnection  with  another  pipeline 
could  be  very  burdensome  because  of 
the  sheer  number  of  customers  that 
could  be  affected.  INGAA  proposes  to 
allow  abandonment  of  eligible  facilities 
if  it  will  not  terminate  or  degrade 
service  to  such  existing  customers.  This 
protects  customers  without  an 
uimecessary  administrative  burden. 

National  Fuel  states  that  receipt  and 
delivery  points  should  qualify  for 
automatic  abandonment  if  affected 
customers  consent,  regardless  of 
whether  the  facility  was  used  in  the  past 
12  months. 

AGA  wants  the  Commission  to  clarify 
that  primary  delivery  points  imder 
contracts  are  not  eligible  for  automatic 
abandonment,  even  if  they  have  not 
been  used  in  the  past  12  months. 

Indicated  Shippers  and  NCSA  state 
that  the  proposals  to  allow  pipelines  to 
abandon  receipt  points  automatically 


and  by  prior  notice  could  permit 
pipelines  to  abuse  the  ability  to  abandon 
service  to  a  point.  They  suggest  that  the 
abandonment  of  aU  supply  facilities  be 
subject  to  prior  notice,  regardless  of 
cost.  They  contend  that  without  prior 
notice,  upstream  suppliers  and  other 
parties  behind  the  facilities  could 
become  stranded,  causing  shut-in  and 
possible  loss  of  reserves.  According  to 
Indicated  Shippers  and  NCSA,  the 
proposed  written  consent  applies  only 
to  transportation  customers,  not 
upstream  supply  parties,  including 
producers,  pooling  parties,  balancing 
parties  and  point  operators  that  may 
also  deliver  gas  into  the  subject 
facilities.  These  parties  may  have 
Operational  Balancing  Agreements 
(OBA)  or  other  agreements  with  the 
pipeline  that  conform  to  a  pro  forma 
agreement  in  the  pipeline's  FERC  Gas 
Tariff.  Given  the  cost  level  for  automatic 
abandonment,  Indicated  Shippers 
requests  that  the  Commission  clarify 
how  it  intends  to  determine  the  cost  of 
eligible  facilities  serving  a  supply 
function  for  piuposes  of  automatic 
abandonment.  Indicated  Shippers  and 
NGSA  argue  that  prior  notice  for  such 
facilities  protects  against  inappropriate 
abandonment  of  jurisdictional  fecilities. 

Both  Indicated  Shippers  and  NGSA 
request  that  the  Commission  clarify  that 
the  term  "customers"  (for  purposes  of 
abandonment  imder  the  blanket 
certificate)  includes:  (1)  Upstream 
producers  and  other  suppliers  that  (a) 
have  confirmed  a  nomination  at  the 
point  in  the  previous  12  months  or  (b) 
are  not  currentiy  using  the  facilities,  but 
have  within  the  previous  12  months 
made  a  request  to  the  pipeline  in 
writing  for  firm  or  intemiptible  service 
using  specific  supply  facilities;  (2)  point 
operators;  (3)  gatherers;  (4)  pooling 
parties;  or  (5)  OBA  pardes.  Indicated  ' 
Shippers  argues  that  the  Commission 
should  require  written  consent  of  these 
affected  upstream  parties  in  addition  to 
the  capacity  holders  in  the  facilities. 

These  parties  contend  that  without 
this  clarification,  the  new  regulations 
could  be  interpreted  to  allow  a  pipeline 
to  abandon  those  facilities  using  prior 
notice  without  the  consent  of  the 
affected  parties  behind  the  upstream 
supply  facilities,  if  those  parties  do  not 
ship  gas  firom  the  point  under  their  own 
transportation  agreements  with  the 
pipeline.  Unless  upstream  parties  are 
considered  customers,  even  a  protest 
would  be  illusory  since  consent  is  only 
needed  firom  "customers". 

Commission  Response:  INGAA 
believes  that  seeking  customer  consent 
will  be  administratively  burdensome  if 
numerous  customers  use  a  facility 
proposed  to  be  abandoned.  INGAA 
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suggests  that  abandonment  be  allowed 
as  long  as  it  will  not  terminate  or 
degrade  service  to  existing  customers. 
However,  INGAA  does  not  specify  how 
it  will  detennine  that  abandonment  of 
any  facility  will  not  terminate  or 
degrade  existing  service. 

It  is  the  Commission's  statutory 
responsibility  to  ensure  that 
abandonment  of  any  facility  is 
permitted  by  the  present  Or  future 
public  convenience  and  necessity.  In 
order  to  meet  this  responsibility,  the 
Commission  will  require  pipelines  to 
demonstrate  that  service  will  not  be 
degraded  or  terminated,  or  that  service 
is  no  longer  needed  through  a  specific 
facility  by  providing  consent  from 
customers  that  have  received  service 
during  the  past  12  months.  While  there 
may  be  certain  instances  where  this 
requirement  could  create  a  burden,  we 
believe  that  our  statutory  responsibility 
under  NGA  section  7(b)  outweighs  any 
such  potential  administrative 
inconvenience. 

National  Fuel  argues  that 
abandonment  should  be  automatic  for 
receipt  and  delivery  points,  if  the 
affected  customers  agree,  regardless  of 
when  the  facilities  were  last  used. 
National  Fuel  can  use  §  157.216(a)(2)  to 
abandon  receipt  points  automatically, 
since  they  are  eligible  facilities,  as  long 
as  it  has  all  the  customers'  consent, 
regardless  of  whether  the  receipt  point 
was  used  in  the  past  12  months. 
However,  delivery  points  are  not 
eligible  facilities  because  of  potential 
bypass  situations  and  therefore,  are  not 
covered  by  §  157.216(a)(2).  The 
Commission  determined  that  expanding 
the  automatic  abandonment  authority 
was  appropriate  only  if  the  customer 
who  used  the  facilities  during  the 
preceding  12  months  consented  to  such 
action.  Therefore,  we  will  continue  to 
require  a  prior  notice  filing  for  delivery 
point  facilities  which  were  in  use 
during  the  last  12  month  period 
specifically  because  we  are  concerned 
with  the  potential  for  existing  customers 
to  lose  access  to  facilities.  We  believe 
that  any  perceived  delay  involved  in 
filing  a  prior  notice  is  oSset  by  the 
protection  the  procedure  gives 
customers. 

As  we  stated  in  the  NOPR,  the 
Commission  does  not  intend  to  allow 
automatic  abandonment  of  delivery 
points  used  for  firm  service  that  are 
under  contracts  that  are  in  force  and 
efiiect,  because  parties  paying  demand 
charges  should  retain  the  availability  of 
those  points. 

As  stated.  Indicated  Shippers  argues 
that  gas  suppliers,  point  operators, 
gatherers,  pooling  parties,  and  OBA 
parties  upstream  of  receipt  points  and 


gas  supply  facilities  should  be  included 
as  customers  from  whom  consent  is 
required  prior  to  facilities  being 
abandoned  automatically.  The 
Commission  believes  that  its  proposal  to 
allow  automatic  abandonment  of  receipt 
or  delivery  points  that  have  not  been 
used  for  a  one  year  period  provided  it 
is  no  longer  controlled  by  a  firm 
contract  is  appropriate.  Pipelines  should 
have  the  flexibility  to  abandon  facilities 
that  are  no  longer  used  and  useful.  To 
the  extent  that  upstream  suppliers  do 
not  have  contract  agreements  with  the 
pipeline  but,  instead,  have  gathering, 
pooling,  balancing,  or  some  other  type 
agreement  with  the  pipeline's  shippers, 
they  should  seek  the  appropriate 
remedy  under  those  contracts.  We  note 
that  pipelines  are  not  designed  to  stand 
by  without  charging  for  service. 

Sections  157.216(d)  (4)  and  (5) 

The  NOPR  proposed  to  modify 
§  157.216(d)(4)  and  add  new 
§  157.216(d)(5)  to  require  that  pipelines 
supply:  (1)  The  date  earth  disturbance 
related  to  an  abandonment  began,  and 
(2)  the  date  clearances  were  actually 
received  under  the  Endangered  Species 
Act,  the  National  Historic  Preservation 
Act,  and  the  Coastal  Zone  Management 
Act. 

Comments:  Michigan  Gas  Storage 
contends  that  clearances  under  the 
National  Historic  Preservation  Act 
should  not  be  required  where  the  same 
earth  that  was  disturbed  for 
construction  is  redisturbed  for 
abandonment.  It  states  that  paragraphs 
(d)  (4)  and  (5)  shoidd  be  limited  to 
abandonment  of  facilities  where  there  is 
earth  disturbance  beyond  the  earth 
disturbance  involved  in  the  original 
construction. 

Commission  Response:  If  there  is  no 
ground  disturbance  or  if  the  disturbance 
is  similar  to  the  previous  groimd 
disturbance,  the  report  might  consist 
simply  of  the  applicant's  statement  that 
there  is  no  ground  distmbance  or  the 
SHPO  agreement  that  the  ground 
disturbance  does  not  constitute  a 
concern.  However,  since  it  is  difficult  to 
ascertain  the  many  situations  that  could 
arise  and  the  many  exceptions  possible, 
the  Commission  will  still  require  that 
the  applicant  obtain  agreement  from  the 
appropriate  SHPO  in  order  to  avoid  the 
requirement  for  a  more  detailed  report. 
Of  course,  as  with  all  the  resource 
reports,  the  option  is  there  to  explain 
the  absence  of  material  based  on  the 
nature  of  the  project.  It  will  then  be  up 
to  the  staff  to  determine  if  the  reason  is 
adequate. 


Section  157.217 — Changes  in  rate 
schedules 

The  NOPR  proposed  to  remove  this 
section,  which  provides  pipelines  with 
automatic  authority  to  permit  customers 
to  change  rate  schedules. 

Comments:  Duke  Energy  believes  that 
if  a  pipeline  and  its  customer  both 
desire  to  convert  to  part  284  service, 
they  should  be  able  to  do  so  on  an 
automatic  and  mutually  agreeable  basis, 
so  long  as  it  is  non-discriminatory.  Duke 
Energy  imderstands  that  the 
Commission  has  limited  its 
interpretation  of  this  section  in  the  past, 
citing  Northwest  Pipeline  Company.^ 
However,  it  believes  that  the  regulation 
should  continue  and  be  clarified  to 
allow  section  7(c)  customers  to  convert 
to  part  284  service.  Such  a  conversion 
would  be  consistent  with  Order  No.  636. 

Commission  Response:  We  agree.  The 
Commission's  policy  is  to  foster 
conversion  irom.  individually 
certificated  transportation  and  storage  to 
open  access  transportation  and  storage. 
Therefore,  we  will  revise  §157.217  to 
specifically  provide  that  pipelines  can 
change  rate  schedules,  at  a  customer's 
request,  for  the  purpose  of  converting 
part  157  transportation  or  storage 
service  to  a  complementary  part  284 
service.  This  section  will  provide 
automatic  abandonment  authorization 
for  the  part  157  transportation  service, 
obviating  the  need  for  pipelines  to  file 
separate  abandonment  applications. 
However,  pipelines  will  need  to  make  a 
filing  to  reflect  removal  of  the  part  157 
rate  schedule  from  their  tariff.  We  will 
also  grant  a  generic  waiver,  to  the  extent 
necessary,  to  allow  the  converting 
shipper  to  retain  its  existing  capacity 
through  the  conversion.  We  will  also 
require  that  the  rate  the  shipper  will  pay 
after  conversion  to  part  284  will  reflect 
all  the  maximiun  rates  and  charges 
associated  with  the  service. 

Appendix  tt  to  Subpart  F— Procedures 
for  compliance  with  the  National 
Historic  Preservation  Act  of  1966  under 
§157.206(d)(3)(u) 

The  NOPR  proposed  minor  editorial 
revisions,  sudi  as  changing  the 
reference  in  the  title  from 
"§157.206(d)(3)(ii)"to 
"§  157.206(b)(3)(ii)". 

Comments:  llie  Coimcil  made  several 
comments  relating  to  the  inclusion  of 
interested  persons  in  the  regulations  for 
complying  with  cultural  resources 
requirements.  Specifically,  it  said  that 
involvement  of  interested  persons  needs 
to  be  clarified  in  Appendix  n.  It  said 
that  appendix  II  does  not  offer  any 


2<49  FERC 1  61, 162  (1989),  reh'g  denied,  50 
FERC 161.  200  (1990). 
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explicit  guidance  on  consultation  with 
interested  persons.  In  particular  it 
doesn't  specifically  refer  to  the  authority 
given  to  certain  tribes  to  take  over  the 
function  of  the  SHPO  on  their  lands. 
Further,  in  reference  to  §  380.12(f],  since 
the  rule  does  not  explicitly  provide  for 
the  involvement  of  interested  persons  in 
the  development  of  mitigation/ 
treatment,  the  project  sponsor  could 
propose  a  Treatment  Plan, 
inappropriately,  without  consultation 
with  any  interested  persons.  Finally,  the 
Council  argues  that  the  rule  does  not  go 
far  enough  in  providing  a  consultative 
role  for  interested  persons,  since 
§  380.14(a)  states  only  that  the 
Commission  will  "take  into  account 
views  of  interested  parties." 

Commission  Response:  With  respect 
to  appendix  II,  to  better  indicate  tribal 
authority  we  will  modify  the  first 
sentence  of  paragraph  1(a)  to  read: 
"*  *  *  procedures  used  by  the 
appropriate  Tribal  or  Federal  land 
managing  agency  *  *  *"  In  addition 
reference  to  the  Tribal  Historic 
Preservation  Officer  (THPO)  should  be 
added  in  most  parts  of  the  regulation 
referring  to  the  SHPO.  We  will  add 
reference  to  the  THPO  as  appropriate, 
including  a  new  definition  of  THPO  in 
appendix  II:  "(d)  "THPO"  means  the 
Tribal  Historic  Preservation  Officer." 
And  in  paragraph  (l)(b)  "If  there  is  no 
SHPO  or  THPO,  if  appropriate,  or  if  the 
SHPO  or  THPO,  as  appropriate,  decline 
to  *  *  *".  Similar  changes  have  been 
made  to  paragraphs  (3)  through  (9). 

We  disagree  with  the  Council  and 
believe  that  the  rule,  in  general, 
adequately  provides  for  the  involvement 
of  interested  parties.  The  rule  references 
OPR's  "Guidelines  for  Reporting  on 
Cultural  Resources  Investigations"  and 
the  pertinent  sections — III.B.2.,  IV.A, 

V.B.12,  VI.B.3.,  VI.C..  vn.c.,  vm.D., 

which  provide  for  public  participation 
throughout  the  process.  In  addition,  the 
Commission's  environmental  process, 
which  includes  sending  out  Notices  of 
Intent,  holding  scoping  meetings,  and 
issuing  Environmental  Assessments  or 
Environmental  Impact  Statements, 
allows  us  to  explicitly  solicit  comments 
from  any  potentially  interested  persons 
regarding  cultural  resoiirces. 

With  respect  to  Treatment  Plans,  as 
we  have  already  stated,  the  guidelines 
do  indicate  the  need  to  involve 
interested  persons.  However,  there 
would  be  nothing  wrong  with  an 
applicant  proposing  such  a  Treatment 
Plan  since  the  Commission's 
environmental  process  would  ensure 
the  involvement  of  interested  persons  in 
the  formulation  of  the  ultimate 
Treatment  Planlo  be  used.  The 


applicant's  plan  is  merely  a  starting 
point. 

While  a  company  can  file  a  Treatment 
Plan  in  resource  report  4  (§  380.12(f)), 
they  don't  have  to.  The  guidelines  at 
section  Vin.D  provide  for  review  of  a 
Treatment  Plan  by  interested  persons 
even  if  the  Treatment  Plan  is  filed  with 
the  Commission  early  in  the  process. 

Appendix  U— Paragraph  (7) 

Comments:  The  Coimcil  contends  that 
the  citation  in  paragraph  (7)  to  36  CFR 
§  800.3(a)  should  be  to  36  CFR  §  800.9 
instead. 

Commission  Response:  We  agree  the 
reference  should  be  changed.  However, 
we  believe  a  more  appropriate  reference 
is  to  36  CFR  §  800.5  rather  than  36  CFR 
§  800.9.  Under  the  current  Council 
regulations,  §800.5  "Assessing  effects" 
references  §  800.9  applying  the  "Criteria 
of  Effect  and  Adverse  Effect," 
accomplishing  the  effect  the  Advisory 
Couincil  is  seeking. 

Appendix  H— Arbitration 

Comments:  The  Council  states  that 
Appendix  n  does  not  provide  for 
arbitration  of  disputes  or  cases  where 
the  SHPO  may  choose  not  to  consult 
with  the  project  sponsor. 

Commission  Response:  This  is  not 
correct.  Paragraph  1(b)  specifically  deals 
with  the  case  where  the  SHPO  declines 
to  consult.  If  there  is  a  dispute  that  can't 
be  resolved,  then  the  project  is  not 
authorized  imder  this  program,  and  the 
only  way  it  can  proceed  is  through  the 
standard  certificate  process  (see 
paragraph  (9)).  There  was  no  intent  to 
provide  for  arbitration  of  a  project  the 
Commission  may  not  be  aware  of  prior 
to  construction. 

D.  Part  284— Certain  Sales  and 
Transportation  of  Natural  Gas  Under 
the  Natural  Gas  Policy  Act  of  1978  and 
Related  Authority 

Part  284  sets  forth  the  general 
provisions  and  conditions  that  govern 
certain  sales  and  transportation  of 
natural  gas  under  the  NGA  and  the 
NGPA. 

Subpart  f— Blanket  Certificates 
Autiiorizing  Certain  Natural  Gas  Sales 
by  Interstate  Pipelines 

Section  284.288 — Reporting 
Requirements 

This  section  sets  forth  the  annual 
reporting  requirements  for  an  interstate 
pipeline  making  sales  under  this 
subpart.  Blanket  sales  certificates  were 
issued  to  interstate  pipelines  in  Order 
No.  636.  The  NOPR  sought  comment  on 
whether  the  information  required  by 
this  section  is  still  necessary  or  whether 
it  has  become  obsolete,  leading  to 


removal  of  the  section  from  the 
regulations. 

Comments:  Indicated  Shippers  argues 
that  the  requirement  is  far  from  obsolete 
and  should  be  retained,  since  the 
circumstances  leading  to  imposing  the 
reporting  requirements  remain  a  reality. 
Interstate  pipelines  continue  to 
maintain  monopoly  control  over  gas 
transportation.  Thus,  there  is  no  basis 
for  eliminating  this  requirement. 
Indicated  Shippers  contends  that  the 
information  is  necessary  to  determine  if 
the  pipeline  is  exercising  market  power. 
The  requirement  acts  as  a  deterrent  to 
unlawful  conduct  that  otherwise  would 
go  unreported. 

Conversely,  National  Fuel  and 
Williston  Basin  support  discontinuing 
the  reporting  requirement. 

Commission  Response:  We  no  longer 
place  the  same  emphasis  on  this  report 
as  we  did  when  it  was  implemented.  We 
believe  that  eliminating  this  report  vfill 
not  have  a  detrimental  impact  on  the 
customers  of  any  pipeline  engaging  in 
unbundled  sales  under  subpart  J  of  part 
284.  Pipelines  engaging  in  such  sales  are 
fully  unbundled  and  have  in  place 
system  transportation  rates  that  reflect 
their  cost  of  service.  These 
transportation  rates  will  not  be  affected 
by  any  unbundled  sales  a  pipelines 
makes  imder  subpart  J.  Therefore,  in  the 
interim,  the  volume  of  any  such  sales 
and  the  associated  revenue  will  not 
impact  the  rates  customers  currently 
pay  for  service.  When  a  pipeline  files  a 
section  4  proceeding,  the  information 
related  to  subpart  J  sales  will  be  set  out 
in  the  pipeline's  Statement  G, 
§§  154.312(j)  (i)  and  (ii),  which  require, 
among  other  things,  revenues  and 
billing  determinants  by  rate  schedule 
and  customer  name.  It  is  in  the  context 
of  a  rate  case  that  the  costs  associated 
with  any  unbundled  sales  can  be 
scrutinized. 

E.  Part  375— The  Commission 

Part  375  sets  forth  the  general 
provisions  of  the  Conunission,  the 
procedures  for  Sunshine  Act  meetings 
and  delegations  of  authority. 

Subpart  C— Delegations 

Section  375.307  Delegations  to  the 
Director  of  the  Office  of  Pipeline 
Regulation. 

Sections  375.307(a)(1)  and  (a)(4) 

The  NOPR  proposed  to  increase  the 
$5,000,000  spending  limit  to  match  the 
prior  notice  limits  set  forth  in 
§  157.208(d). 

Comments:  AGA  requests  that  the 
Commission  expressly  preclude 
pipelines  frotn  segmenting  their  projects 
to  meet  this  spending  threshold.  AGA 
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suggests  that  this  section  be  revised  to 
include: 

"An  applicant  must  certify  that  the 
proposed  project  has  not  been  improperly 
segmented  in  order  to  meet  the  spending 
Hmit  specified  in  §  157.208(d)." 

Commission  Response:  We  reiterate 
that  updating  and  broadening  the 
certificate  regulations  is  designed  to 
facilitate  the  filing  of  more  complete 
applications  and  to  provide  foster 
processing  of  applications  once  they  are 
filed.  We  do  not  intend  for  these 
changes  to  provide  opportunities  for 
pipelines  to  circumvent  the  intent  of  oiu 
regulations  and  policies.  However, 
rather  than  revise  the  delegation  of 
authority  regulations,  we  will  instead 
revise  the  blanket  certificate  regulations. 
Therefore,  we  will  revise  section 
157.208  to  specifically  state  that 
pipelines  shall  not  segment  projects  in 
order  to  meet  the  spending  limits  in 
§  157.208(d). 

Section  375.307(a)(3) 

The  NOPR  proposed  to  remove  an 
obsolete  condition  in  §  375.307(a)(3), 
which  delegates  abandonment  authority 
to  the  Director  of  OPR  for  gas  purchase 
facilities  with  a  construction  cost  of  less 
than  $1  million  or  the  deletion  of 
delivery  points. 

Comments:  NGSA  requests  that  this 
section  be  modified  to  take  into  account 
the  financial  and  operating  interests  of 
upstream  producers,  gatherers  and  point 
operators  attached  to  facilities  proposed 
to  be  abandoned.  NGSA  raises  the  same 
argument  it  raised  regarding  a  similar 
proposal  to  modify  the  abandonment  of 
receipt  points  imder  §  157.216. 

Commission  Response:  For  the  same 
reasons  set  forth  in  our  answer  in 
§  157.216,  we  will  deny  this  request. 

Section  375.307(a)(10) 

The  NOPR  proposed  new 
§  375.307(a)(10)  to  delegate  to  the 
Director  of  OPR  the  authority  to  dismiss 
protests  to  prior  notice  filings  that  the 
Director  determines  do  not  raise  a 
substantive  issue  and  fail  to  provide  any 
specific  detailed  reason  or  rationale  for 
the  objection. 

Comments:  Sempra  Energy  states  that 
the  Commission  should  recognize  that 
not  all  applications  have  merits  and  that 
opponents  or  protestors  may  not  have 
adequate  information  at  the  time  of 
protest  to  prevent  dismissal  of  their 
protest.  This  delegation  calls  for  legal 
conclusions  by  the  OPR  Director  rather 
than  factual  holdings  or  ministerial 
action  on  routine  matters  and  is  not 
truly  appropriate  for  delegation. 

Commission  Response:  As  we  noted 
earlier,  the  authority  delegated  to  the 


Director  of  OPR  to  dismiss  protests  is 
intended  to  apply  only  to  situations 
where  unsubstantiated  allegations  are 
raised,  and  only  applies  to  such  protests 
filed  in  response  to  prior  notice 
applications  filed  under  §  157.205. 

F.  Part  380— Regulations  Implementing 
the  National  Environmental  Policy  Act 

The  regulations  in  Part  380 
implement  the  Commission's 
procediu^s  under  the  NEPA.  These 
regulations  supplement  the  regulations 
of  the  Cotmcil  on  Environmental 
Quality  (CEQ),  40  CFR  parts  1500 
throu^  1508  (1986).  Part  380      * 
essentially  follows  the  CEQ  procedures 
concerning  early  and  efficient  review  of 
enviroiunental  issues,  public  notice  and 
participation,  scoping,  interagency 
cooperation,  comments,  and  timing  of 
decisions  on  proposals. 

Section  380.12 — Environmental  Reports 
for  Natural  Gas  Act  Applications 

The  NOPR  proposed  to  replace  part 
380  appendix  A  (guidelines  for  the 
enviroiunental  report),  which  is  out  of 
date  and  contains  numerous  errors,  with 
the  currently  optional  appendix  G 
resource  reports  in  the  electronic  filing 
requirements,  which  virtually  all 
companies  are  now  using  instead  of 
appendix  A.  hi  §  380.12  the  NOPR 
listed,  in  detail,  the  information  the 
Commission  needs  to  conduct  an 
environmental  review  of  a  proposal 
under  NEPA.  The  NOPR  proposed  that 
applications  not  meeting  a  Tniniirmm 
specified  portion  of  these  requirements 
will  be  rejected. 

Mileposts  and  Map  Checklist 

Comments:  National  Fuel  states  that 
all  references  to  mileposts  in  this 
section  should  be  revised  to  permit  the 
use  of  conventional  siuvey  centerline 
stationing  if  available.  Most  companies 
use  field  survey,  stake  and  mark 
pipeline  centerlines  using  conventional 
survey  stationing,  which  National  Fuel 
contends  is  far  more  accmate  than 
mileposts.  They  assert  that  survey 
stationing  provides  a  discrete  location 
identified  for  each  featiue  within  each 
milepost.  National  Fuel  argues  that 
companies  should  not  be  required  to 
convert  conventional  survey  stationing 
references  to  mileposts  merely  to  file 
applications.  In  addition,  National  Fuel 
states  that  it  would  be  helpful  if  the 
Commission  included  a  mapping 
stunmary  table  or  checklist  in  §  380.12, 
since  the  mapping  requirements  are 
spread  throughout  the  section. 

Commission  Response:  The  intent  of 
all  the  "mileposting"  requirements  is  to 
have  a  unique  and  uniform  method  of 
identifying  the  position  of  resources  on 


the  route  of  the  proposed  pipeline.  We 
will  accept  any  method  that 
accomplishes  this  goal;  therefore  we  add 
a  new  §  380.12(b)(6)  to  read: 

Whenever  this  section  refers  to 
"mileposts"  the  applicant  may  substitute 
"survey  centerline  stationing"  if  so  desired. 
However,  whatever  method  is  chosen  should 
be  used  consistently  throughout  the  resource 
reports. 

Rather  than  cluttering  the  regulation 
with  a  listing  of  where  things  can  be 
found,  we  ^^1  provide  a  guidance  list 
of  the  Commission  regulations  that 
require  maps  and  post  it  on  oiu 
INTERNET  website.  The  following 
sections  include  references  to  maps  or 
plat  plans  in  the  regulations: 
380.12(c)(1);  380.12(c)(2)(i)(C); 
380.12(c)(3)(i);380.12(c)(3)(iu); 
380.12(c)(4):  380.12(d)(4); 
380.12(k)(2)(iv);  380.12a)(2); 
38O.120)(3);  and  380.12(o)(l,  2-4,  &  6). 

Minimum  Checklist  Requirement 

The  NOPR  proposed  to  add  a 
checklist  of  minimiiTn  filing 
requirements  for  environmental  reports 
(§  380.12)  as  appendix  A  to  part  380; 
missing  items  will  restilt  in  an 
application  being  subject  to  rejection 
under  §  157.8. 

Comments:  Great  Lakes  and  INGAA 
state  that  some  of  the  information 
required  in  the  checklist  is  not  available 
at  the  time  of  filing.  For  example, 
information  on  all  access  roads  and 
contractor  staging  yards  by  milepost  can 
not  be  finalized  until  after  a  project  is 
bid  out  and  the  contractor  is  able  to 
assess  the  project.  Some  information, 
such  as  description  of  proposed 
compressors,  including  manufacturer 
name,  model  niunber  and  horsepower 
rating  will  harm  the  bidding  processes 
to  the  detriment  of  ratepayers.  Other 
information  such  as  wildlife  resource 
surveys  is  seasonally  dependent. 
INGAA  asks  the  Commission  to 
consider  these  realities  when  deciding 
whether  to  reject  an  application.  INGAA 
recommends  that  the  Commission 
modify  the  checklist  to  allow  more 
general  information  to  be  provided  at 
the  time  of  filing,  along  with  a  schedule 
of  when  more  detailed  info  will  be 
provided. 

Great  Lakes  requests  that  the 
Commission  modify  the  checklist  to 
designate  certain  data  (including  data 
regarding  wetlands,  T&E  siuveys,  and 
cultural  resource  surveys)  which, 
although  preferred  at  the  time  of  filing, 
may  be  omitted  without  the  filing  being 
rejected  provided  that  the  pipeline 
includes  an  acceptable  schedule  for 
filing  any  omitted  material.  The  new 
regulations  should  recognize  both 
failtire  to  obtain  landowner  consent  to 
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entry  and  seasonal  considerations  such 
as  weather  as  excusing  a  pipeline  from 
suppl)dng  environmental  information  at 
the  time  of  filing. 

Eiuttn  agrees  with  INGAA  that  some 
information  is  not  available  at  the  time 
of  filing.  Enron  suggests  that  the 
following  items  be  removed  from  the 
checklist:  Wetland  maps  and 
delineation,  §  380.12(d)(4);  contractor 
and  pipe  storage  yards,  §  380.12(j)(l)(iv), 
hydrostatic  test  data,  §  380.12(d)(6); 
planned  residential  and  commercial 
business  development,  §  380.12(j)(3); 
and  manufacturer's  name  and  model 
numbers  for  compressor  units, 
§  380.12(k){4).  Enron  contends  that  a 
filing  should  not  be  rejected  based  on 
environmental  information  that  is  not 
available  at  time  of  filing. 

INGAA  recommendsmat  the 
following  be  added  to  the  end  of 
§  380.12(a)(2): 

Each  tojpic  of  the  checklist  should  be 
addressed  or  its  omission  justified.  Any 
infonnation  missing  at  the  time  of  filing  shall 
be  identified  as  to  why  it  is  missing  and 
when  the  applicant  anticipates  it  will  be 
filed.  The  Director  shall  consider  the 
proposed  timing  of  the  filing  of  missing 
information  in  concert  with  that  of  other 
competing  applications,  if  any.  If  this  missing 
infonnation  is  needed  to  complete  a  NEPA 
analysis  of  a  competing  application  within  a 
reasonable  time  frame,  the  Director  will 
notify  the  applicant  of  a  revised  time 
schedule  for  the  needed  information.  Failure 
to  provide  the  data  within  the  time  schedule 
may  result  in  the  delay  of  processing  or 
rejection  of  the  application. 

Process  Gas  Consiuners  opposes  the 
proposal  to  reject  outright  filings  that  ^ 
fail  to  provide  the  items  in  the  checklist. 
Pipelines  may  only  be  able  to  file 
interim  or  conditional  approvals  from 
relevant  environmental  fancies  at  time 
of  filing.  Commission  should  remain 
flexible  in  accepting  applications  for 
which  the  pipeline  demonstrates  that  it 
is  actively  pursuing  all  required 
environmental  permits  and  data. 

Commission  Response:  As  stated  in 
§  380.12(a)(2),  the  applicant  should 
explain  the  absence  of  any  material 
specified  in  the  resource  report 
description  in  the  regulation  and 
provide  a  schedule  for  filing  the  missing 
information.  If  the  missing  material  is 
part  of  the  minimum  filing 
requirements,  then  the  filing  may  be 
rejected  if  the  material  is  missing 
because  of  inadequate  planning.  It  is  up 
to  the  applicant  to  prepare  for  Uie  filing 
for  its  project  far  enough  in  advance  to 
maximize  the  level  of  detail  in  the 
reports.  While  it  may  not  be  possible  to 
initially  determine  dl  the  access  roads 
or  staging  yards  required  by  a  project, 
companies  with  the  expertise  to  build 
pipeline  projects  are  certainly  capable  of 


outlining  a  reasonable  set  of  roads  and 
staging  areas  that  will  cover  most  of  the 
needs  of  the  project.  In  fact,  most 
current  applications  include  this 
information  when  they  are  filed.  As,  for 
wildlife  surveys,  there  are  widely 
available  lists  of  the  sensitive  species  for 
which  siuveys  may  be  needed  in  a 
project  area,  and  every  effort  should  be 
made  to  plan  for  these  surveys  in  time 
to  meet  project  needs.  In  many  cases,  it 
will  still  be  possible  to  survey  for 
habitat  even  if  the  species  will  not  be 
there.  The  wetlands  list  can  be  provided 
based  on  NWI  maps  or  similar  sources 
if  delineations  have  not  been  done  by 
the  time  of  filing  of  the  application. 
Nevertheless,  the  staff  will  review  the 
reasons  given  for  the  absence  of 
required  material  when  determining 
whether  an  application  should  be 
rejected. 

As  to  INGAA 's  suggestion,  the 
presence  or  absence  of  a  competing 
application  is  irrelevant  to  whether  an 
incomplete  application  should  be 
accepted.  However,  to  make  it  clear  that 
there  is  room  for  discretion  in  the  event 
a  good  reason  is  provided  by  the 
applicant,  we  will  add  the  following 
wording  to  §  380.12(a)(3):  "*     *     *  will 
result  in  rejection  of  the  application    ' 
unless  the  Director  of  OPR  determines 
that  the  applicant  has  provided  an 
acceptable  reason  for  the  item's  absence 
and  an  acceptable  schedule  for  filing  it. 
Failure  to  file  within  the  acceptable 
schedule  will  result  in  rejection  of  the 
application." 

Finally,  contrary  to  Process  Gas 
Consumers'  comment,  permits  are  not 
required  by  the  checklist. 

Cumulative  Effects 

New  §  380.12(b)(3)  requires  the 
pipeline  to  identify  the  effects  of 
construction,  operation  and  termination 
of  a  project,  including  the' cumulative 
effects  resulting  from  existing  or 
reasonably  foreseeable  projects. 

Comments:  INGAA  is  concerned  that 
a  new,  more  detailed  level  of  analysis  is 
proposed  by  requiring  identification  of 
"ciunulative  effects"  resulting  horn. 
existing  or  reasonably  foreseeable 
projects.  INGAA  contends  that  this  is 
more  appropriate  on  the  Environmental 
Impact  Statement  (EIS)  level  and  is 
excessive  for  environmental  report 
analysis.  It  argues  that  the  provision 
shotild  be  clarified  or  deleted. 

Commission  Response:  The  CEQ 
regulations  include  "cumulative"  effects 
in  the  definition  of  "effects"  or  impacts. 
Cumulative  effects  are,  in  feet,  part  of 
the  current  specification  in  appendix 

G.29 


^See  the  introductory  paragraph  (c)  in  the 
appendix. 


Location  Maps 

New  §  380.12(c)(1)  is  part  of  Resource 
Report  1  and  requires  pipelines  to 
describe  and  provide  location  maps  of 
all  facilities. 

Comments:  INGAA's  comments  here 
mirror  its  comments  to  §  380.12(a)(2).  It 
states  that  certain  of  the  specific 
requirements  in  paragraph  {c)(l)  will  be 
difficult  to  provide  at  the  beginning  of 
a  project. 

Response:  Our  response  is  the  same  as 
stated  for  §  380.12(a)(2).  ff  the  material 
is  part  of  the  minimiun  filing 
requirements,  then  the  filing  may  be 
rejected  if  the  material  is  missing 
because  of  inadequate  planning 

Nonjurisdictional  Facilities 

Proposed  §  380.12(c)(2)  lists  the 
information  the  Commission  needs  to 
consider  the  environmental  impact  of 
related  nonjitrisdictional  facilities  that 
would  be  constructed  upstream  or 
downstream  of  the  jurisdictional 
facilities  for  the  purpose  of  delivering, 
receiving,  or  using  the  proposed  gas 
volumes. 

Comments:  Enron,  INGAA,  Koch 
Gateway,  and  Williams  state  that 
requiring  information  relative  to  the 
four-factor  test  creates  conflict  between 
the  pipeline  and  the  nonjiuisdictional 
customer  building  related  facilities. 
They  argue  that  nonjurisdictional 
companies  may  be  imable  or  unwilling 
for  competitive  reasons  to  provide  such 
information  to  the  pipeline.  The 
environmental  review  and  permitting 
process  for  these  nonjurisdictional 
facilities  does  not  encompass  the  same 
filing  requirements  as  the  Commission's 
process.  Thus,  they  contend, 
information  required  by  this  proposed 
regulation  may  have  to  be  created 
specifically  for  the  Commission  before 
the  status  of  the  facilities  is  reviewed 
under  the  foiu-factor  test. 

Duke  Energy  shares  the  same  basic 
concern.  It  requests  that  pipelines  not  be 
placed  in  peril  of  rejection  with  respect 
to  this  requirement.  Duke  Energy 
proposes  that  the  requirement  be 
deleted  from  the  minimum 
requirements  list,  or  alternatively,  the 
Commission  clarify  that:  (1)  A  good 
faith  statement  that  the  iniormation 
being  provided  is  all  that  is  available  to 
the  applicant  at  the  time  of  filing;  or  (2) 
a  statement  that  the  pipeline  has 
reached  the  conclusion  that  the 
nonjiuisdictional  facilities  are  not 
subject  to  Commission  environmental 
review,  will  suffice  to  avoid  rejection. 

AGA  is  concerned  that  the 
Commission  intends  to  impose 
conditions  upon  facilities  that  are  not 
within  its  jurisdiction.  AGA  does  not    - 
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want  to  subject  nonjurisdictional 
facilities  to  duplicative  environmental 
reviews  by  both  the  Commission  and 
state  agencies.  It  requests  that  the 
Commission  clarify  that  it  will  not 
impose  conditions  on  nonjurisdictional 
facilities  or  duplicate  existing  state 
environmental  requirements. 

Commission  Response:  The 
information  requested  for 
nonjurisdictional  facilities  is  almost 
exclusively  descriptive  and  deals  with 
the  type  of  facility  and  its  location.  This 
is  not  information  that  the  applicant 
should  have  any  trouble  obtaining  from 
the  customer.  The  only  detailed 
environmental  material  relates  to 
cultuj^  resoiuces  and  endangered 
species.  Once  the  applicant  knows  what 
nonjurisdictional  faciUties  are  intended 
and  their  location,  it  will  not  be  difBcult 
to  get  determinations  irom  the 
appropriate  agencies  on  whether 
additional  information  is  needed.  At  the 
point  the  nonjurisdictional  company 
indicates  it  is,  or  is  not,  going  to  do 
surveys  the  applicant  will  be  able  to  so 
inform  the  Commission.  Sections 
380.12(a)(2)  and  (a)(3)  will  aUow  the 
applicant  to  show  why  the  information 
could  not  be  provided. 

The  Commission  is  not  expanding  its 
jurisdiction  beyond  its  current 
boundaries.  The  wording  says  "the 
extent  to  which  the  project  is  under 
Commission  jurisdiction."  For  the 
purposes  of  the  four  factor  test, 
"project"  means  all  the  facilities  that  are 
associated  with  the  jurisdictional 
proposal  and  that  which  as  a  whole 
define  the  reason  for  the  application. 

Electronically  Generated  Maps 

New  §  380.12(c)(3)(i)  requires  the 
pipehne  to  file  current,  original  United 
States  Geological  Survey  (USGS) 
topographical  maps  or  equivalent  maps 
covering  the  route  of  the  proposed 
project. 

Comments:  Enron  and  INGAA  state 
that  electronically  generated  USGS 
maps  are  currently  accepted  by  the 
Commission.  They  request  that  the 
Commission  clarify  that  electronically 
generated  equivalent  maps  will 
continue  to  comply  with  this 
requirement. 

Commission  Response:  The 
requirement  is  for  "original"  USGS 
maps  or  "maps  of  equivalent  detail."  If 
the  electronically  generated  maps  can 
provide  the  "equivalent"  level  of  detail, 
then  they  are  acceptable.^ 


"See  the  discussion  of  §  380.1 2(c)(3)(ii) 
concerning  up-to-date  material. 


Aerial  Photographs 

New  §  380.12(c)(3)(ii)  requires  the 
pipeline  to  file  original  aerial 
photographs  or  photo-based  alignment 
sheets  not  more  than  one  year  old 
showing  the  route  of  the  proposed 
project  and  the  location  of  major 
aboveground  facilities. 

Comments:  Duke  Energy,  El  Paso, 
Enron,  INGAA,  and  National  Fuel  argue 
that  when  there  has  not  been  a  change 
in  land  use,  aerial  photographs  a  few 
years  old  still  accurately  depict  current 
conditions.  They  contend  that  to  require 
new  photographs  could  cause 
significant  delays  since  they  can  only  be 
taken  when  weather  and  foliage  do  not 
inhibit  clear  shots.  These  parties  suggest 
that  the  regulation  not  prescribe  a  set 
time  frame  for  when  the  photograph 
must  have  been  taken,  but  require  that 
the  photograph,  regardless  of  age, 
reasonably  depict  the  current  land 
usage.  El  Paso  suggests  allowing 
photographs  not  more  than  three  years 
old. 

Enron  states  that  the  requirement  to 
provide  a  0.5  mile-wide  corridor  is 
burdensome.  It  suggests  no  set  distance 
be  required,  in  order  to  allow  enough 
flexibility  that  the  width  and  scale 
depicted  on  aerial  photographs  can  be 
based  on  the  land  use  the  proposed 
facilities  will  impact. 

Williston  Basin  wants  the 
Commission  to  clarify  that  digital 
photographs  are  acceptable  as  a  more 
economical  and  efficient  alternative  to 
aerial  photographs. 

Commission  Response:  Upon 
reconsideration,  we  believe  it  is 
appropriate  to  allow  older  aerial  photos 
as  long  as  the  pipeline  certifies  that  the 
aerial  photographs  accurately  depict 
current  land  use  and  development  in 
the  project  area.  Further,  the  applicant 
should  draft  locations  of  any  new 
houses  on  the  photographs. 

At  the  requested  scale  a  one-half  mile 
wide  corridor  is  about  5  inches  wide. 
The  aerial  photographs  that  are 
currently  filed  are  commonly  24  inches 
square.  USGS  topographic  maps  are 
substantially  more  than  1  foot  wide  in 
each  dimension  with  each  inch  of  map 
covering  2,000  feet  or  almost  0.5  mile. 
This  requirement  will  only  require 
obtaining  adjacent  maps  where  the 
proposed  facilities  are  parallel  and 
adjacent  to  the  border  or  cross  a  comer 
of  the  map  or  photograph. 

We  will  change  the  wording  of 
§  380.12{c)(3)(ii)  and  appendix  A  to 
clarify  that  the  Commission  requires 
aerial  images,  not  necessarily  emulsion 
based  photographs.  We  will  allow  older 
images  as  long  as  they  are  still  an 
accurate  representation  of  the  current 


conditions.  Older  images  should  be 
modified  to  show  amy  residences 
constructed  since  the  image/photograph 
was  made.  The  new  wording  is: 
"Original  aerial  images  or  photographs 
or  photo-based  alignment  sheets  based 
on  these  sources,  not  more  than  one 
year  old  (unless  older  ones  accurately 
depict  current  land  use  and 
development)  *  *  *  and  including 
mileposts.  Older  images/photographs/ 
alignment  sheets  should  be  modified  to 
show  any  residences  not  depicted  on 
the  originals."  In  Resource  Report  1  in 
appendix  A,  the  text  of  the  fourth 
requirement  should  read:  "Provide 
aerial  images  or  photographs  or 
alignment  sheets  based  on  these  sources 
with  mileppsts  showing  the  project 
facilities;  (§  380.12(c)(3))." 

Construction  and  Restoration  Methods 

New  §  380.12(c)(6)  requires  that  the 
proposed  construction  and  restoration 
methods  be  described  and  identified  by 
milepost. 

Comments:  Enron  and  INGAA  state 
that  construction  and  restoration 
methods  can  be  categorized  based  on 
the  existing  land  use,  which  is  required, 
and  by  milepost  in  Resource  Report  8 
and  §  380.12(j)(2).  Therefore,  it  is  not 
necessary  to  provide  the  information  in 
§  380.12(c)(6).  INGAA  proposes  to 
remove  the  phrase  "and  identify  by 
milepost."  Further,  Enron  requests  an 
explanation  of  the  phrase 
"longitudinally  under  roads." 

Commission  Response:  We  disagree 
with  INGAA's  comment.  The  discussion 
in  §  380.12(c)(6)  deals  with  special 
construction  techniques  that  would  be 
used  in  certain  areas.  These  areas  may 
or  may  not  correspond  to  the  land  use 
areas  described  in  §  380.12(j)(2).  For 
instance,  "rugged  topography"  does  not 
correspond  to  any  particular  land  use 
category. 

As  to  Enron's  request,  "longitudinally 
imder  roads"  means  under  the  road  and 
parallel  to  its  length.  This  is  in  contrast 
to  crossing  the  road.  We  will  replace  the 
above  words  in  §  380.12(c)(6)  with: 
"parallel  to  and  imder  roads." 

Estimated  Workforce  Requirements 

New  §§  380.12(c)(7)  and  (g)(3)  requue 
the  pipeline  to  provide  the  estimated 
workforce  requirements  for  each  project 

Comments:  Enron  and  INGAA  are 
concerned  wth  having  to  describe 
workforce  requirements  at  the  time  of 
fihng.  They  contend  that  this  is  not 
currently  required  by  appendix  G.  At 
time  of  filing,  pipelines  have  not  bid  out 
the  project  and  any  estimate  could 
impact  the  labor  component  of  bid 
responses.  They  argue  that  the 
Commission  should  allow  applicants  to 
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submit  such  data  after  a  contractor  has 
been  selected. 

Commission  Response:  Contrary  to 
INGAA's  belief,  Resource  Report  5  in 
the  current  requirements  in  appendix  G 
doeSt^in  fact,  ask  for  workforce 
requirements.  The  Commission  believes 
that  the  pipelines  are  familiar  enough 
with  the  requirements  for  building 
pipelines  that  they  can  adequately 
estimate  the  worldPorce  requirements 
needed  to  comply  with  this  requirement 
without  having  chosen  a  contractor. 

Names  and  Addresses  of  Landowners 

New  §  380.12(c)(l0)  requires  the 
pipeline  to  provide  the  names  and 
addresses  of  all  landowners  whose  land 
would  be  crossed  by  the  project 
facilities. 

Comments:  INGAA  contends  that  this 
requirement  involves  the  landowner 
notification  issue  in  the  proceeding  in 
Docket  No.  RM98-1 7-000.  INGAA 
proposes  to  notify  landowners  the 
following  business  day  after  FERC 
assigns  a  docket  munber  and  notices  the 
application.  When  the  Commission 
notifies  the  pipeline  of  its  intent  to 
prepare  an  EA  or  EIS,  the  pipeline 
would  then  provide  the  Commission 
with  a  list  of  landowners  of  record 
(landowners  receiving  most  recent  tax 
notice)  that  may  be  subject  to  eminent 
domain  within  10  days  of  the 
Commission's  request.  INGAA  requests 
that  the  Commission  adopt  this 
proposal. 

Commission  Response:  While  it  is 
true  that  the  landowner  notification 
issue  is  being  considered  imder  Docket 
No.  RM98-1 7-000,  that  docket  concerns 
whether,  when,  and  how,  the  pipelines 
should  notify  landowners  of  a  project 
(including  which  landowners  should  be 
notified)  separate  from  the 
Commission's  notification  of  scoping 
under  the  NEPA  process.  The 
Commission  will  still  need  to  be  able  to 
notify  certain  landowners  as  part  of  the 
NEPA  notification  process  and  that  is 
the  purpose  behind  this  requirement. 
Since  INGAA  has  proposed  and  most  of 
the  pipelines  which  commented  on  the 
notice  in  the  Docket  No.  RM98-1 7-000 
agreed  to  notify  landowners  very  shortly 
after  filing,  there  should  be  no  difficulty 
in  providing  these  names  and  addresses 
to  the  Commission  at  the  time  of  filing. 
Any  other  method  can  only  slow  up  the 
processing  of  applications  by  delaying 
the  issuance  of  the  scoping  notice. 

Resource  Report  2 — Water  Use  and 
Quality 

Comments:  The  Department  of 
Interior  (Interior)  contends  that  the  first 
sentence  of  §  380.12(d)(1)  should  be 
modified  to  read: 


Identify  and  describe  by  milepost, 
perennial  waterbodies  and  municipal  water 
supply  or  watershed  areas,  especially 
designated  surface  water  protection  areas  and 
sensitive  water  bodies,  and  both  seasonal  and 
permanent  wetlands  that  would  be  crossed. 

Commission  Response:  The  change  to 
§  380.12(d)(1)  is  unnecessary.  U.S.  Army 
Corp  of  Engineers  (COE)  jurisdictional 
wetlands  encompass  both  types  of 
wetland.  Section  380.12(d)(4)  makes  it 
clear  that  delineations  using  the  ciurent 
Federal  methodology  are  required  and 
these  delineations  will  identify  all  COE- 
jurisdictional  wetlands. 

Wetland  and  Waterbody  Mitigation 
Measiues 

New  §  380.12(d)(2),  in  Resource 
Report  2,  Water  use  and  quality, 
requires  pipeUnes  to  compare  proposed 
mitigation  measures  with  the  staff's 
current  "Wetland  and  Waterbody 
Construction  and  Mitigation 
Procedures"  (WWCMP  or  Procedures). 

Comments:  Enron  and  INGAA  argue 
that  there  may  be  methods  approved  by 
state  and  local  agencies  that  accomplish 
the  same  goal  as  the  WWCMP,  but  Uiat 
are  not  the  same  as  the  Procedures. 
They  ask  the  Commission  to  clarify  that 
pipelines  can  show  that  certain 
procedures  are  not  necessary  for  a 
particular  project  and  thus  not  required. 
Enron  wants  the  Commission  to  clarify 
that  reference  to  the  Procedvues  is  not 
intended  to  change  the  status  of  this 
document  as  a  guideline.  It  does  not 
believe  these  Procediu«s  should  be  cited 
in  regulations  and  proposes  that  they  be 
removed  from  §  380.12(d)(2). 

National  Fuel  seeks  extensive  revision 
to  the  Procedure's  manual,  particularly 
sections  V.B.2.C,  V.B.G.b  k  c,  V.B.7.C. 
VI.B.3. 

Williams  states  that  the  requirement 
in  paragraph  (d)(1)  to  identify 
waterbodies  is  the  same  requirement  as 
in  (e)(2).  Williams  states  that  the 
requirements  should  only  be  included 
in  one  resoiuce  report. 

Interior  states  that  placing  barriers  in 
pipeline  trenches  to  ensure  that  surface 
or  groimd  water  is  not  diverted  or 
drained  from  wetlands  should  be  a 
required  mitigation  measiue. 

Commission  Response:  The  reference 
to  the  WWCMP  does  not  create  a 
requirement  that  these  procedures  be 
used.  They  are  simply  a  set  of 
procediues  that  the  Commission 
believes  will  adequately  protect  these 
resotirces  during  construction. 
Therefore,  if  the  applicant  indicates  that 
they  will  be  used  for  its  project  the 
staff's  review  time  will  be  minimized  for 
these  resources.  There  will  certainly  be 
situations  where  portions  of  the 
procedures  are  not  applicable.  The 


applicant  is  required  to  inform  the 
Commission  of  those  project-specific 
situations  in  order  for  the  Commission 
to  better  understand  the  project's 
potential  for  environmental  impact. 

Since  the  Procedures  are  not  being 
codified  by  this  rulemaking  we  will  not 
modify  or  update  them  here.  The  staff 
of  the  Office  of  Pipeline  Regulation  is 
continually  looking  at  the  Procedures  to 
see  if  modification  is  in  order.  As 
changes  are  made  to  the  ourent 
guidelines,  they  will  be  noticed  and  the 
revised  version  will  be  made  available.^' 

The  references  to  wetlands  in 
§§  380.12(d)(1)  and  380.12(e)(2)  are  not 
tiie  same.  Section  380.12(d)(1)  requires 
a  listing  of  the  wetlands  that  are 
identified  on  the  maps  discussed  in 
§  380.12(d)(4).  Section  380.12(e)(2) 
requires  a  discussion  of  the  fish, 
wildlife  or  vegetation  of  significance  in 
the  wetlands.  The  difference  is  in 
classification  of  wetlands  versus  their 
habitat  use.  Nevertheless,  the  applicant 
can  always  indicate  that  the  material 
required  in  one  resoiuce  report  can  be 
found  in  another  by  cross-referencing  it, 
if  it  is,  in  fact,  duplicative.'- 

As  to  Interior's  comments,  there  are  a 
number  of  mitigation  measures  that  are 
identified  in  the  Procediues.  among 
them  a  requirement  to  maintain  the 
hydrology  of  wetlands.  Applicants  are 
required  to  compare  their  proposals  to 
these  procedures.  Our  staff  will  review 
the  proposals  to  make  siue  wetlands  are 
properly  protected. 

Staging  Areas 

New  §  380.12(d)(3)  requires 
applicants  to  describe  typical  staging 
areas  need  at  waterbody  and  wetland 
crossings. 

Comments:  Interior  states  that 
§  380.12(d)(3)  should  be  worded  to 
ensure  that  staging  areas  are  not  placed 
in  wetlands. 

Commission  Response:  There  are  a 
nimiber  of  mitigation  measures  that  are 
identified  in  the  Wetland  and 
Waterbody  Construction  and  Mitigation 
Procedures,  among  them  a  requirement 
to  keep  extra  work  space  away  from 
wetlands.  Applicants  are  required  to 
compare  their  proposals  to  these 
procedLues.  It  is  important  to  note  that 
it  may  not  always  be  possible  to  keep 
staging  or  other  work  areas  entirely  out 
of  wetlands. 

Wetlands  Maps 

New  §  380.12(d)(4)  requires 
identifying  wetlands  by  either  using 

"  The  WWCMP  are  currently  available  on  our 
Internet  website  at  http://www.feTC.fed.us/gas/ 
environment/gidlines.htni. 

11  See  section  380.12(aK2). 
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National  Wetlands  Inventory  (NWI) 
maps  or  the  alternative  USGS  maps. 

Comments:  INGAA  states  that  me 
minimum  checklist  only  allows  filing  of 
NWI  maps  and  should  accommodate  the 
use  of  both  types  of  maps.Enron  states 
that  wetland  maps  should  not  be  a 
minimum  checklist  item,  or  the 
checklist  should  be  revised  to  allow  the 
alternative  of  initially  filing  the  best 
available  information,  supplemented  at 
a  later  date  when  delineation  is 
completed. 

Interior  states  that  §  380.12(d)(4) 
allows  filing  of  NWI  maps  to  show 
wetland  crossings.  Because  these  maps 
may  not  show  all  jiuisdictional 
wetlands,  Interior  argues  that  the 
applicant  should  be  required  to  verify 
wetland  locations  by  conducting  field 
delineations  verified  by  the  COE. 

Commission  Response:  We  intended 
§  380.12(d)(4)  to  require  applicants  to 
obtain  NWI  maps  in  all  cases  where 
they  are  available.  State  wetland  maps, 
not  USGS  maps,  should  be  provided  if 
NWI  maps  are  not  available.  As  the 
checklist  states,  these  maps  are  needed 
at  the  time  of  filing  for  general  routing 
and  alternative  routing  considerations. 
This  section  has  been  modified  to  make 
it  clear  that  the  Commission  wants  a 
field  delineation  of  wetlands.  Although 
actual  wetland  delineations  are 
required,  they  can  be  filed  later  if 
necessary.  In  any  event,  they  must  be 
filed  before  the  sta^s  EA  or  EIS  can  be 
completed.  Section  380.12(d)(4)  and  the 
checklist  will  be  reworded  as  follows: 

Include  National  Wetland  Inventory  (NfWI) 
maps.  If  NWI  maps  are  not  available,  provide 
the  appropriate  state  wetland  maps.  Identify 
for  each  crossing,  the  milepost,  the  wetland 
classiflcation  specified  by  the  U.S.  Fish  and 
Wildlife  Service  and  the  length  of  the 
crossing.  Include  two  copies  of  the  NWI 
maps  (or  the  substitutes,  if  NWI  maps  are  not 
available),  directed  to  the  environmental 
staff,  clearly  showing  the  proposed  route  and 
mileposts.  Describe  by  milepost,  wetland 
crossings  as  determined  by  field 
investigations  using  the  current  Federal 
methodology. 

The  seventh  requirement  in  the 
checklist  (appendix  A)  for  Resource 
Report  2  will  have  the  following 
parenthetical  added  after  the  word 
"maps": 

(or  the  appropriate  state  wetland  maps,  if 
NWI  maps  are  not  available). 

Hydrostatic  Test  Water 

New  §  380.12(d)(6)  relates  the 
information  required  when  pipelines 
discharge  hydrostatic  test  water. 

Comments:  Enron  and  INGAA 
contend  that  a  permit  is  required  from 
state  and  federal  agencies  other  than  the 
Commission  and  that  such  testing  is  not 


done  until  a  pipeline  is  installed.  They 
argue  that  such  information  is  not 
necessary,  is  not  the  Commission's 
responsibility  and  that  "the  requirement 
should  be  delated  from  Resovu'ce  Report 
2.  Alternatively,  Eiu-on  requests  that 
such  information  not  be  included  in  the 
minimimi  checklist,  since  such  testing 
does  not  generally  occur  until  just  prior 
to  placing  facilities  in-service. 

Commission  Response:  While  it  is 
true  that  there  are  other  agencies  which 
have  responsibilities  with  respect  to 
hydrostatic  test  water,  that  does  not 
alleviate  the  Commission's 
responsibility  under  NEPA  to  know  the 
effects  of  projects  under  its  jurisdiction. 
Further,  the  Commission  can  not  simply 
defer  to  what  another  agency  will  do  in 
a  particular  case  imless  it  has  some 
independent  knowledge  of  the  potential 
impact.  Fiulher,  we  note  that  the 
minimum  filing  requirements  do  not 
include  any  information  related  to 
hydrostatic  test  water,  although  such 
information  is  needed  to  complete  the 
EA  or  EIS. 

Terrestrial  Habitats 

New  §  380.12(e)(2),  part  of  Resource 
Report  3,  Fish,  wildlife,  and  vegetation, 
requires  a  description  of  terrestrial 
habitats,  including  wetlands,  that  might 
be  affected  by  a  proposed  project. 

Comments:  Interior  states  that  the  first 
sentence  of  §  380.12(e)(2)  should  be 
modified  to  read:  "Describe  terrestrial 
habitats,  including  wetlands,  typical 
wildlife  habitats,  and  rare  or  unique 
habitats,  that  might  be  afi^ected  by  the 
proposed  action." 

Commission  Response:  We  agree  and 
will  modify  section  380.12(e)(2)  to  read: 
"*  *  *  typical  wildlife  habitats,  and 
rare,  unique  or  otherwise  significant 
habitats,  that  might  *  *  *". 

Aquatic  and  Terrestrial  Species 

New  §  380.12(e)(4),  part  of  Resource 
Report  3,  Fish,  wildlife,  and  vegetation, 
requires  a  description  of  the  impact  of 
construction  and  operation  on  aquatic 
and  terrestrial  species  and  their  habitats. 

Comments:  INGAA  states  that  while 
general  information  can  be  provided  at 
the  time  of  filing,  detailed  information 
cannot  be  furnished  imtil  all  state  and 
federal  agency  work  is  done  and  field 
survey  work  is  completed.  It  contends 
that  requiring  detailed  information  at 
the  time  of  filing  could  delay  a  project 
by  more  than  one  year.  INGAA 
recommends  that  the  checklist  require 
general  information  at  the  time  of  filing 
and  the  submission  of  more  detailed 
information  at  a  later  date. 

Response:  The  only  site-specific 
information  required  by  §  380.12(e)(4) 
deals  with  significant  habitats  and 


communities.  These  areas  will  normally 
be  known  to  state  and  local  agencies 
which  must  be  consulted  by  the  / 

applicant.  In  most  cases,  siureys  ar&^aoZ 
needed  to  satisfy  the  requirements  of 
this  paragraph,  general  information^ll 
suffice.  However,  surveys  should  be 
done  where  the  state  or  local  agencies 
identify  species  with  which  they  are 
concerned.  While,  the  checklist  does  not 
require  these  surveys  to  be  complete  at 
the  time  of  filing,  the  Commission  sees 
no  reason  why  the  pipeline  should  not 
have  that  information  available  at  the 
time  of  filing.  We  will  modify  the  last 
sentence  of  this  paragraph  by  replacing 
the  comma  after  "vegetation"  with  a 
period  and  the  remainder  of  the 
sentence  will  read: 

Surveys  may  be  required  to  determine 
specific  areas  of  significant  habitats  or 
communities  of  species  of  special  concern  to 
state  or  local  agencies. 

Endangered  or  Threatened  Species 

New  §  380.12(e)(5)  requires  an 
applicant  to  identify  all  federally  listed 
or  proposed  endangered  or  threatened 
species  that  potentially  occur  in  the 
vicinity  of  a  proposed  project. 

Comments:  Interior  states  that  the  first 
sentence  of  §  380.12(e)(5)  should  be 
modified  to  read: 

Identify  all  federally-listed  or  proposed 
endangered  or  threatened  species  and  critical 
habitat  that  *  *  * 

Commission  Response:  We  agree  and 
will  also  remove  the  reference  to  state 
species  in  this  section,  since  it 
duplicates  the  reference  in 
§  380.12(e)(4).  We  will  modify 
§  380.12(e)(5)  to  read: 

*  *  *  or  threatened  species  and  critical 
habitat  that  potentially  occur  in  the  vicinity 
of  the  project. 

Cultural  Resources: 

New  §  380.12(f),  Resource  Report  4. 
sets  forth  guidelines  for  pipelines 
relating  to  filing  cultural  resource 
information. 

Comments:  Enron  wants  the 
Commission  to  remove  reference  to 
' '  OPR  's  Guidelines  for  Reporting  on 
Cultural  Resources  Investigations," 
stating  that  the  guidelines  should  not 
cited  in  the  regulations. 

INGAA  contends  that  the  report 
should  not  be  required  for  projects 
within  previously  disturbed  areas,  such 
as  an  existing  yard,  consistent  with 
current  appendix  G.  Williams  agrees 
and  states  that  segmented  projects 
should  allow  phased  completion  of 
reports. 

Williams  states  that  §  380.12(f)(2)(ii) 
discusses  procedures  if  landowners 
deny  access  to  private  property  and 
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certain  areas  are  not  surveyed.  In  that 
event,  the  unsurveyed  area  must  be 
identified  and  supplemental  surveys  or 
evaluations  conducted  after  access  is 
granted.  INGAA  believes  that  §  157.8 
provides  the  same  procedures  for  all 
Resoiuce  Reports,  i.e.,  if  a  landowner 
denies  access,  there  is  no  requirement  to 
supply  the  info  at  the  time  of  filing  and 
the  applicant  may  supplement  reports 
when  access  is  granted.  INGAA  seeks 
clarification  on  this  point. 

Section  380.12(f)(2)  states  that  SHPO 
and  land  management  agency  comments 
must  be  filed  with  the  initial 
application.  Subsection(f)(2)(i)  states 
that  any  SHPO  and  land  management 
agency  comments  not  available  at  the 
time  of  filing  may  be  filed  separately. 
Enron  suggests  adding  the  phrase  "if 
available"  at  the  end  of  that  section. 

National  Fuel  asks  that  Section  IX.A 
of  OPR's  Guidelines  for  Reporting  on 
Cultural  Resources  Investigations  be 
modified  to  eliminate  the  need  for  at 
least  25  feet  separation  between  a  bore 
or  directional  drill  and  the  resoiuqe  to  . 
qualify  as  avoiding  the  resource. 

Williston  Basin  believes  that  the 
unanticipated  discovery  plan  required 
in  §  380.12(f)(l)(i)  should  only  be 
provided  if  consultation  with  the  local 
SHPO  indicates  likelihood  of  a 
discovery.  Williston  Basin  states  that 
this  is  consistent  with  the  Historic 
Preservation  requirements  of  §  800.11(a) 
of  Title  36  of  the  Code  of  Federal 
Regulations. 

The  Council  states  that 
§  380.12(f)(2)(ii)  indicates  that  a 
certificate  can  be  issued  even  though 
access  has  been  denied  to  certain  project 
lands.  It  argues  that  the  rule  need  to 
make  an  unequivocal  statement  that 
issuance  of  the  certificate  will  not 
preclude  consideration  of  a  range  of 
alternatives  where  access  has  been 
denied  to  certain  lands. 

The  Coimdl  also  contends  that  there 
is  no  mechanism  to  carry  the  initial 
consultations  mentioned  in 
§  380.12(f)(3)  through  to  consideration 
of  avoidance  or  mitigation. 

Commission  Response:  The  reference 
to  the  Gwdelines  for  Reporting  on 
Cultiu^  Resources  Investigations  does 
not  create  a  requirement  that  these 
procedures  be  used.  They  are  simply  a 
set  of  guidelines  to  assist  the  applicant 
in  preparing  material  for  the 
Commission,  the  SHPO,  and  others.  The 
Commission  believes  that  if  the 
applicant  follows  these  guidelines  the 
entities  being  consulted  will  likely  have 
all  they  need  to  complete  their  statutory 
obligations  in  a  timely  fashion.  There 
will  certainly  be  situations  where 
portions  of  the  guidelines  are  not 
applicable.  However,  what  is  ultimately 


required  will  be  decided  by  the 
Conunission  and  the  consulted  entities. 

INGAA's  comment  concerning 
previously  distiirbed  areas  is  consistent 
with  the  change  to  §  157.206,  which 
indicates  that  the  standard 
environmental  conditions  for  blanket 
filings  are  not  required  if  there  is  no 
ground  disturbance,  among  other  things. 
If  there  is  no  groimd  disturiiance,  the 
report  might  consist  simply  of  the 
applicant's  statement  that  there  will  be 
no  ground  disturbance. 

If  the  disturbance  is  similar  to  the 
previous  ground  distiuhance,  the  report 
might  consist  of  photographs  of  the  area 
and  SHPO  agreement  that  the  ground 
disturbance  does  not  constitute  a 
concern.  However,  since  it  is  difficult  to 
encompass  the  many  situations  that 
could  arise  dealing  with  prior 
disturbance  and  the  many  exceptions 
possible,  the  Commission  will  still 
require  that  the  applicant  obtain  the 
appropriate  SHPO's  agreement  in  order 
to  avoid  the  requirement  for  a  more 
detailed  report.  Of  course,  as  with  all 
the  resource  reports,  the  pipeline  has 
the  option  to  explain  the  absence  of 
material  based  on  the  natiu^  of  the 
project.  It  will  then  be  up  to  the  staff  to 
determine  if  the  reason  is  adequate. 

Generally,  segmented  projects  are  not 
allowed  imder  NEPA  or  the  National 
Historic  Preservation  Act  (NHPA).  There 
is  either  one  project  or  a  group  of 
independent,  largely  unrelated  projects. 
The  reason  in  the  case  of  NEPA  is  to 
keep  other  agencies  from  splitting  a 
project  into  several  isolated  parts  so  that 
the  individual  impacts  will  be  minimal 
for  each  part  of  a  project  but  the 
aggregate  impact  of  all  the  parts  might 
be  significant.  If  the  apphcant  can  show 
that  the  filing  is  for  a  group  of 
individual  projects,  then  it  might  be 
possible  to  accept  filings  in  stages. 
However,  even  in  this  case,  it  will 
generally  depend  on  the  requested 
timing  of  the  approval.  It  is  the 
Commission's  experience  that  this  is 
rarely  acceptable.  Of  course,  reports  for 
the  areas  for  which  access  is  denied  will 
come  in  later. 

Requiring  siirvey  reports  to  be  filed 
with  the  apphcation  is  intended  to 
ensure  the  speediest  review  possible. 

Section  157.8  provides  that  a  fiUng 
will  not  be  rejected  if  surveys  or  other 
information  can  not  be  obtained  because 
access  was  denied  to  the  property.  This 
applies  to  all  of  the  information,  not  just 
cultural  resoim:es.  Section  380.12(f)(2) 
should  read:  "*  *  *  written  comments 
from  SHPOs,  THPOs,  and  land- 
management  agencies,  if  available,  must 
be  filed  with  the  initial  application." 

We  will  not  change  the  requirement 
that  a  bore  be  at  least  25  feet  from  all 


portions  of  a  site  in  order  to  qualify  as 
an  "avoidance."  There  have  been 
enough  instances  of  directional  drills  or 
bores  foiling  to  miss  or  otherwise 
adversely  affecting  cultural  resources 
that  this  distance  represents  the 
minimTim  we  are  willing  to  accept.  This 
does  not  mean  a  directional  drill  that  is 
closer  cannot  be  done,  it  simply  means 
that  we  want  to  retain  the  option  of 
providing  the  Advisory  Council  on 
Historic  Preservation  an  opportimity  to 
comment  on  the  effects  that  might  result 
from  a  felled  drill. 

We  agree  with  Williston  Basin  and 
will  remove  §  380.12(f)(l)(i).  Section 
380.12(f)(2)  should  begin:  "The 
Documentation  of  initial  odtural 
resource  consultation,  *  *  *".  In 
appendix  A,  the  box  for  Resoiure  Report 
4  should  be  modified  by  deleting  the 
checklist  item  for  "Unanticipated 
Historic  Properties  and  Remains." 

As  to  the  Coimcil's  commeut 
regarding  issuing  certificates  even 
though  access  has  been  denied  to 
certain  lands,  we  will  change  the  end  of 
the  first  sentence  in  §  380.12(f)(2)(ii)  to 
read:  "*  *  *  supplemental  surveys  or 
evaluations  shaU  be  conducted  after 
access  is  granted." 

The  Coimcil  also  comments  that  there 
is  no  mechanism  to  carry  the  initial 
consultations  mentioned  in 
§  380.12(f)(3)  through  to  consideration 
of  avoidance  or  mitigation.  It 
misunderstands  the  intent  of  the  rule. 
The  Commission  wants  an  applicant  to 
obtain  a  certain  level  of  information 
regarding  odtiual  resources  prior  to 
filing  the  application.  Once  the  filing  is 
made,  we  will  direct  the  further  analysis 
and  consultations  as  required  on  a  case- 
by-case  basis,  including  consideration  of 
avoidance  and  mitigation. 

Geological  Resoiuces 

New  §  380.12(h)(6),  part  of  Resource 
Report  6,  geological  resources,  requires 
various  information  with  respect  to 
underground  storage  facilities. 

Comments:  NGAA  contends  that  this 
section  requires  certain  information 
which  expands  what  is  currently 
required  to  be  filed.  For  example,  it 
refers  to  §  380.12(h)(6)(i),  which 
requires  information  on  how  the 
appUcant  would  control  and  monitor 
drilling  activity  of  others  within  the 
storage  field  and  buffer  zone,  and 
§  380.12(h)(6)(ii).  which  requires 
information  on  how  the  applicant 
would  monitor  potential  effects  of  the 
operation  of  adjacent  storage  or 
production  facilities  on  the  proposed 
facilities.  INGAA  states  that  applicants 
have  little  control  over  information  on 
the  drilling  activities  of  other  operators 
within  a  storage  field,  since  adjacent 
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facilities  information  would  generally 
be  highly  confidential.  Similarly,  Enron 
states  that  the  information  required  in 
these  sections  is  beyond  the  control  of 
the  storage  operator.  INGAA 
recommends  that  this  information  be 
provided  to  the  extent  it  is  within  the 
control  of  the  applicant. 

Commission  Response:  We  note  that 
the  requirement  is  to  provide  a 
discussion  of  what  steps  the  applicant 
would  take  to  determine  or  ensure  the 
security  of  its  facility  from  the  actions 
of  others.  It  does  not  require  any 
information  about  other  producers  or 
operators.  We  believe  this  is  necessary 
to  ensure  that  safe  operation  of  the 
applicant's  own  facility. 

Mitigation  Measures 

New  §  380.12(i)(5),  which  is  part  of 
Resource  Report  7,  Soils,  requires 
pipelines  to  describe  proposed 
mitigation  measures  and  compare  them 
with  staffs  Upland  Erosion  Control, 
Revegetation  and  Maintenance  Plan 
(Plan). 

Comments:  Enron  and  INGAA  raise 
the  same  comments  here  as  previously 
discussed  in  Resource  Report  2, 
§  380.12(d]{2).  They  state  that  the 
Commission  should  accept  a  general 
description  of  the  mitigation  measures 
that  will  be  employed  and  a  schedule 
for  providing  more  site-specific 
mitigation  measures. 

National  Fuel  proposes  that  Section 
Vn.3(g)  of  the  Plan  be  revised." 

Commission  Response:  The  comments 
by  INGAA  and  Enron  track  their 
comments  with  respect  to  the  WWCMP 
in  §  380.12(d)(2).  Our  response  is  the 
same. 

Land  Use 

New  §  380.12(j),  Resource  Report  8, 
sets  out  the  requirements  for  Land  use, 
recreation  and  aesthetics. 

Comments:  Enron  and  INGAA  are 
concerned  with  the  requirement  to 
describe  land  use  beyond  the  immediate 
-"adjacent  property  up  to  0.25  mile  from 
the  project.  They  argue  that  the 
requirement  should  be  revised  to 
describe  lands  beyond  the  immediately 
adjacent  lands  only  when  they  involve 
environmentally  sensitive  areas. 

INGAA  states  that  §  380.12(})(3) 
requires  an  applicant  to  identify  all 
planned  development  by  milepost  and 
the  time  frame  for  construction.  It  states 
that  current  appendix  G  only  requires 
listing  planned  development,  if  known. 
INGAA  and  National  Fuel  request  that 
the  regulation  be  clarified  to  require 
information  only  on  planned 
development  on  file  with  local  planning 


'^  See  National  Fuel's  comments,  at  7. 


boards  or  recorded  county  records.  They 
argue  that  it  can  be  misleading  to 
interview  each  affected  landowner 
about  possible  development  plans  that 
have  not  progressed  to  the  point  of 
filing. 

Enron  requests  that  information  on 
contract  and  pipe  storage  yards  in 
§  380.12(j)(l)  and  planned  residential 
and  commercial  business  development 
in  §  380.12(j)(3)  be  removed  from  the 
minimum  checklist  as  not  generally 
avsulable  at  the  time  an  application  is 
filed. 

Enron  and  INGAA  object  to  the 
requirement  in  §  380.12(j)(10)  to 
describe  ROW  compensation.  They 
argue  that  this  requirement  is  not 
currently  required,  and  will  have 
harmful  effects.  INGAA  contends  that 
most  ROW  issues  are  resolved  on  a 
mutually  agreeable  basis  between  the 
pipeline  and  landowner.  Where 
agreement  caimot  be  reached, 
compensation  is  set  in  state  or  federal 
court  based  on  local  valuation.  INGAA 
contends  that  it  is  highly  prejudicial  for 
a  pipeline  to  speculate  on  property 
compensation  values  at  the  time  an 
application  is  filed.  Such  statements 
could  make  it  more  difficult  to  resolve 
ROW  matters  by  settlement.  This 
requirement  could  jeopardize 
negotiations  with  other  landowners. 
INGAA  recommends  that  this 
requirement  be  eliminated  or  clarified  to 
discuss  the  general  process  to  acquire 
easements  by  purchase  or  the  exercise  of 
eminent  domain. 

Duke  Energy  shares  the  same  concern. 
It  contends  that  compensation  plans 
could  be  stated  in  general  terms  since 
actual  compensation  is  site-specific. 
Duke  Energy  argues  that  the  regulation 
should  not  require  a  company  to  select 
a  fonmi  (state  or  federal  court)  for  the 
eminent  domain  process  at  such  an 
eeirly  stage,  nor  should  a  detailed 
description  of  the  process  be  required. 
This  is  because  it  may  be  unclear  at  time 
of  filing  if  exercise  of  eminent  domain 
will  be  required. 

The  Council  states  that  §  380.12(j)(4) 
should  specifically  reference  and 
include  "traditional  cultural 
properties." 

Commission  Response:  The  intent  of 
the  land  use  Resource  Report  is  to 
describe  land  use  adjacent  to  the  ROW 
and  to  make  sure  the  applicant  and  the 
Commission  are  aware  of  important 
areas  which,  although  not  crossed, 
might  nonetheless  be  affected  by  the 
project.  To  clarify  this  intent,  we  will 
make  several  changes  to  the  proposed 
language.  We  will  change  the  second 
sentence  in  the  introduction  to 
§380.12(j)  as  follows:"*  *  *  describe 
the  existing  uses  of  land  on,  and  (where 


specified)  within  0.25  mile  of,  the 
proposed  project  *  *  *".  We  will  add 
the  specifications  to  paragraphs  (3),  (4), 
(6),  and  (8)  as  follows:  In  (3):  "Describe 
planned  development  on  land  crossed 
or  within  0.25  mile  of  proposed 
facilities,  the  time  fi^me  *  *  *;"  in  (4): 
At  the  end:  "*  *  *  agencies  or  private 
preservation  groups.  Also  identify  if  any 
of  these  areas  are  located  within  0.25 
mile  of  any  proposed  facility;"  in  (6): 
"Describe  any  areas  crossed  by  or 
within  0.25  mile  of  the  proposed 
pipeline  or  plant  and  operational  sites 
which  are  included  in,  or  are  designated 
*  *  *;"  in  (8):  "Describe  the  impact  the 
project  will  have  on  present  uses  of  the 
affected  area  as  identified  above, 
including  *  *  *" 

We  accept  INGAA's  comment 
regarding  planned  development.  The 
iatent  was  to  obtain  the  same  material 
currently  included  in  Appendix  G.  We 
will  add  a- new  sentence  to  the  end  of 
§  380.12(j)(3)  that  will  read:  "Planned 
development  means  development  which 
is  on  file  with  the  local  planning  board 
or  the  coimty."  The  following  words 
should  be  added  after  the  words  "time 
frame"  in  the  first  sentence  so  it  will 
read:  "*  *  *  time  frame  (if  available)  for 
such  development  *  *  *". 

The  applicant  should  provide  its  best 
estimate  of  what  pipeyards  and  other 
areas  would  be  required  with  the 
application  and  bring  it  up  to  date  as 
better  data  becomes  available.  Since  we 
are  clarifying  the  requirement  for 
development  information  to  make  it 
clear  that  the  applicant  need  only  check 
local  and  county  records  to  determine 
whether  such  development  is  planned, 
we  will  not  remove  this  requirement 
bom  the  Tniniimim  filing  requirements. 
The  Commission  needs  this  information 
to  make  a  responsible  decision  on  the 
proposed  facility  location. 

Duke  Enei;gy  and  INGAA  believe  that 
§  380.12(j)(10)  requires  information  on 
the  specific  dollar  amounts  of 
landowner  compensation  and  that  the 
requirement  to  provide  this  information 
is  not  currently  in  appendix  G.  The  last 
sentence  of  §  380.12(j)(10)  comes 
verbatim  frt)m  appendix  G.  However,  it 
does  not  ask  for  and  there  is  no  intent 
to  have  specific  amoimts  of 
compensation  provided.  The  applicant 
should  provide  a  discussion  of  what 
would  normally  be  compensated,  and 
the  process  for  determining  the  amount 
of  compensation  on  a  state-by-state- 
basis. 

The  Council  states  that  §  380.12(j)(4) 
should  specifically  reference  and 
include  "traditional  cultural 
properties."  To  the  extent  this 
information  is  readily  available  to  the 
public  we  will  make  this  addition. 
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However,  since  it  is  very  likely  that  the 
infonnation  will  not  be  available 
because  of  tribal  concerns,  we  prefer  to 
address  this  in  Resource  Report  4, 
where  we  have  specified  we  expect 
privacy  to  be  maintained  for  resources 
that  are  sensitive.  We  will  modify 
§380.12(j)(4)toread:"*   *  *  or 
registered  natiu^  landmarks,  Native 
American  religious  sites  and  traditional 
cultural  properties  to  the  extent  they  are 
known  to  the  public  at  large,  and 
reservations,  *  *  *." 

Air  and  Noise  Quality 

New  §§  380.12(k)(2),  (3)  and  (4),  part 
of  Resource  Report  9,  Air  and  noise 
quality,  require  information  regarding 
the  noise  impact  of  compression  and 
LNG  facilities. 

Comments:  INGAA  states  that 
§  380.12(k)(2)(ii)  requires  a  noise  survey 
at  the  property  line  of  the  compressor, 
which  is  unnecessary  and  not  required 
in  cxurent  appendix  G.  It  contends  that 
the  noise  level  restriction  is  only 
applicable  to  the  nearest  noise-sensitive 
area,  which  is  the  area  of  concern.  Thus, 
no  noise  survey  at  the  property  line 
should  be  required.  Enron  agrees  that 
this  requirement  should  be  eliminated. 

Section  380.12(k)(3)  requires  detailed 
calculations  for  emission  rates  and  the 
impact  on  air  quality.  INGAA  is 
concerned  that  this  requirement  is 
duplicative  of  work  done  in  obtaining 
air  permits  from  the  state  and/or  federal 
permitting  agency.  Such  permits  are  not 
finalized  until  specific  compressor 
models  are  selected.  In  many  cases,  all 
of  the  factors  needed  to  obtain  the 
necessary  air  permits  are  not  known 
imtil  after  a  certificate  is  issued  by  the 
Commission.  Enron  and  INGAA 
requests  that  the  Commission's  current 
practice  continue,  which  allows 
pipelines,  at  the  time  of  filing,  to 
provide  estimates  for  a  compressor 
unit's  potential  emissions  of  pollutants 
that  may  effect  ambient  air  quality. 

Williams  states  that  providing  full 
load  noise  data  may  not  always  be 
operationally  feasible,  and  that  the 
Commission  should  allow  flexibility  to 
accommodate  limitations. 

Eiut)n  and  INGAA  are  concerned  that 
§  380.12(k)(4)(i)  does  not  appear  to 
accommodate  noise  calcidations 
generated  by  a  computer  model,  such  as 
AGA  Soimd.  Compliance  with  this 
section  would  require  pipelines  to 
duplicate  a  computer-generated  process 
with  a  redimdant  set  of  manual 
calculations.  INGAA  requests  that  the 
step-by-step  supporting  caloUations  be 
eliminated  and  instead  allow  for  the 
generation  of  noise  calculations  using 
the  latest  available  technologies. 


Enron  and  INGAA  both  contend  that 
§  380.12(k)(4)(ii)  requests  certain 
information,  such  as  the  manufacturers 
name  and  model  nimiber  of  new 
compressor  units,  that  should  be 
removed  fitim  the  minimnin  checklist, 
since  this  information  is  not  generally 
available  at  the  time  the  application  is 
filed.  They  suggest  that  the  minimiim 
checklist  only  require  identification  of  a 
range  of  feasible  units,  since  pipelines 
generally  do  not  request  bids  for  units 
so  far  in  advance  of  construction.  This 
section  also  requires  pipelines  to 
provide  noise  data  with  and  without 
noise  attenuators.  Since  some 
manufactiuers  provide  this  data  and 
some  do  not,  INGAA  requests  that  the 
Commission  clarify  that  the  applicant  is 
only  obligated  to  provide  the 
information  available  at  the  time  of 
filing. 

Enron  raises  the  same  concwn  about 
the  55dB(A)  noise  limit  in 
§  380.12{k)(4)(v)(A)  tiiat  it  raised  in 
§  157.206(b)(5).  It  requests  that  the 
Commission  continue  to  apply  the  limit 
only  to  new  or  modified  units. 

Commission  Response:  INGAA's 
comment  claims  incorrectiy  that  the 
requirement  for  a  property  line  noise 
survey  in  §  380.12(k)(2)(ii)  is 
unnecessary  and  not  required  in  ciurent 
appendix  G.  In  fact  this  requirement  is 
a  direct  quote  from  the  third  sentence  in 
section  (9)(b)  of  appendix  G.  The  smvey 
is  needed  to  help  in  determining  the 
directionality  of  the  noise  emitted  by 
the  station  as  well  as  its  attenuation  in 
the  direction  of  the  noise  sensitive 
areas. 

INGAA  requests  that  §  380.12(k)(3)  be 
modified  to  allow  estimates  of  air 
pollutant  emissions.  This  is,  in  fact, 
exactiy  what  the  paragraph  does.  The 
first  word  of  paragraph  3  is  "estimate." 
However,  even  if  the  data  are  estimates 
the  calculations  involved  in  those 
estimates  must  be  provided  in  detail  so 
that  the  Commission  can  follow  how  the 
estimates  were  derived. 

The  estimates  are  required  for  both 
existing  (where  appropriate)  and 
proposed  imits.  The  information  for 
existing  units  is  in  the  existing  permits 
for  those  units.  With  respect  to  the 
comment  pertaining  to  duphcation  of 
effort,  as  with  many  of  the 
environmental  issues  addressed  by 
NEPA  there  are  agencies  which  have 
specific  responsibilities  imder  other 
statutes,  but  that  does  not  reduce  the 
Commission's  responsibility  to  know 
what  the  environmental  impact  of  a 
project  wiU  be.  This  need  to  know  does 
not  in  any  way  usurp  another  agency's 
jurisdiction.  To  the  extent  that  the 
applicant  has  already  initiated  whatever 
review  process  may  be  required  at  other 


agencies,  the  Commission  attempts  to 
dovetail  its  analysis  as  a  "lead  Federal 
agency"  with  the  review  of  the 
cooperating  agencies. 

Williams  is  concerned  that  it  may  not 
be  operationally  feasible  to  obtain  full 
load  data.  If  this  is  the  case  the 
applicant  should  provide  data  taken  as 
close  to  full  load  as  possible  and 
extrapolate  to  full  load.  As  with  any 
material  specified  in  the  resource 
reports  the  applicant  should  provide  the 
best  information  available  and  indicate 
the  constraints  it  faced  in  attempting  to 
provide  what  was  required.  If  that  is  not 
acceptable  the  staff  will  so  inform  the 
applicant. 

INGAA  is  concerned  that 
§  380.12(k)(4)(i)  may  not  allow 
computer  modeling  and  may  require 
manual  computations.  This  is  not  the 
case.  However,  if  a  computer  model  is 
used  the  filing  must  specify  the  program 
used  and  include  the  input  data  and  all 
assumptions  made  in  the  model.  We 
will  modify  §  380.1 2(k)(4)(i)  to  read: 
"Include  step-by-step  supporting 
calcidations  or  identify  the  computer 
program  used  to  model  the  noise  levels, 
the  input  and  raw  output  data  and  all 
assumptions  made  when  running  the 
model,  far-field  sound  level  data  for 
maximum  facility  operation,  and  the 
soiuce  of  the  data." 

INGAA  claims  that  the  applicant 
frequentiy  does  not  have  specific 
information  on  the  compressor  units  to 
be  used  for  the  project.  We  have  found 
that  more  and  more  applications  do  in 
fact  have  this  information.  In  fact,  the 
generally  long  lead  time  required  to 
order  compressors  means  that  an 
applicant  who  is  interested  in  obtaining 
quick  approval  so  its  project  can  be 
placed  in  service  quiddy  will  have  to 
have  ordered  compressors,  or  at  least 
decided  on  what  it  intends  to  order 
prior  to  filing.  ConsequenUy,  we  will 
not  change  the  reqiurement.  However, 
as  with  all  of  the  resource  report 
material  the  applicant  may  give  reasons 
why  certain  information  is  missing  and 
provide  a  schedule  for  its  submittal  and 
the  staff  will  determine  if  the  filing  is 
still  acceptable. 

As  to  the  55dB(A)  noise  level,  the 
intent  is  to  have  the  noise  limit  apply 
to  the  new  or  modified  compressor 
imits.  In  order  to  clarify  this,  we  will 
modify  §  380.12(k)(4)(v)(A)  to  read: 
"The  noise  attributable  to  any  new 
compressor  station,  compression  added 
to  an  existing  station,  or  any 
modification,  upgrade,  or  update  of  an 
existing  station  must  not  exceed  a  day- 
night  soimd  level  (Ldn)  of  55dBA  at  any 
pre-existing  noise-sensitive  area  (such 
as  schools,  hospitals,  or  residences). 
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Alternatives 

New  §  380.12(1),  Resource  Report  10. 
requires  pipelines  to  describe 
alternatives  to  projects  and  compare  the 
environmental  impacts  of  such 
alternatives  to  those  of  the  proposal. 

Comments:  INGAA  and  Williams 
object  to  the  requirement  in 
§  380.12(1)(3)  that  alternative  route 
information  be  provided  at  the  same 
level  of  detail  as  the  proposed  route  at 
the  time  of  the  application.  They  want 
the  Commission  to  clarify  that 
generalized  information  on  alternative 
routes  can  be  provided  at  the  time  of 
filing  while  additional  information  is 
collected. 

The  Council  states  that  the  minimiim 
filing  requirements  of  Resource  Report  4 
(Cultural  Resources)  and  Resource 
Report  10  (Alternatives)  need  to  be 
coordinated. 

Commission  Response:  The 
alternatives  referred  to  in  §  380.12(1)  are 
alternatives  the  applicant  considered  in 
coming  up  with  its  proposal.  The 
alternatives  in  §  380.12(1)(2)  are  not  to 
be  discussed  in  the  same  detail  as  the 
filed  location  since  they  were  rejected  in 
the  initial  screening.  The  applicant 
must,  however,  provide  sufficient 
discussion  for  the  Commission  to 
imderstand  why  the  alternatives  were 
rejected.  The  alternatives  in 
§  380.12(1)(3)  should  be  discussed  in 
more  detail.  Nevertheless,  the  only 
explicit  requirement  for  material 
comparable  to  the  proposed  route  is  the 
maps  showing  the  locations.  The  rest  of 
the  discussion  does  not  require  the  same 
level  of  detail  as  long  as  tables  of 
comparative  enviroimiental  data  can  be 
provided.  These  tables  should  show  the 
environmental  reasons,  if  any,  for  not 
selecting  the  alternative  and  therefore 
should  concentrate  on  the 
environmental  features  important  to  a 
comparison  of  the  locations.  The 
checklist  clearly  indicates  that  the  same 
level  of  detail  is  not  required  at  the  time 
of  filing. 

As  to  the  Coimcil's  request  for 
coordination,  none  is  needed.  The 
contents  of  resource  report  10  do  not 
necessarily  assume  detailed  on  the 
ground  survey  work.  The  purpose  is  for 
the  Commission  to  decide  if  more 
detailed  review  of  an  alternative  is 
required.  The  Commission  does  expect 
that  the  applicant  will  have  determined 
the  proposed  facility  locations  based  on 
its  knowledge  of  the  presence  or 
absence  of  cultural  resources.  In  other 
words,  the  proposed  route  will  already 
minimize  the  number  of  cultural 
resources  affected.  Under  these 
ciiciuiistances  thwe  is  no  reason  to 


provide  the  same  level  of  coverage  to 
alternative  routes. 

If  there  are  cultural  resources  that  fall 
under  the  consideration  of  section  106 
that  will  still  be  affected  by  the 
proposed  locations,  then  the 
Conunission  will  determine  the  need  to 
address  alternative  routes  to  avoid  the 
effects.  Avoidance  is  just  another,  albeit 
very  important,  mitigation  meas\ne 
available  for  consideration. 

Section  380.13  Compliance  with  the 
Endangered  Species  Act 

New  §§  380.13(b)(2)(i)  and  (iii)  set 
forth  the  consultation  requirements  for 
compliance  with  the  Endangered 
Species  Act. 

Comments:  Williams  argues  tbft  the 
time  frame  for  which  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  has  granted 
blanket  clearances  should  govern,  rather 
than  putting  a  one-year  limitation  on 
such  clearances. 

Interior  states  that  §  380.13(b)(2)(iii) 
should  be  modified  to  read: 

The  consuhed  agency  will  provide  a 
species  and  critical  habitat  list  or  concur 
with  the  species  list  provided  within  30  days 
of  its  receipt  of  the  initial  request.  In  the 
event  that  the  consulted  agency  does  not 
provide  this  information  within  this  time 
period,  the  project  sponsor  may  notify  the 
Director,  OPR,  and  follow  the  procedures  in 
paragraph  (c)  of  this  section. 

Commission  Response:  The  reason  the 
specifications  in  §§  380.13(b)(2)(i)  and 
(ii)  use  a  one-year  expiration  for  FWS 
clearances  is  that  the  FWS  regulations 
specify  that  informal  consultation  must 
be  reinitiated  within  a  year  if  the  project 
hasn't  started  yet.  The  concern  is  that 
since  new  species  are  listed  on  a  fairly 
regular  basis,  a  clearance  issued  more 
than  a  year  in  advance  may  no  longer 
be  valid. 

We  agree  with  Interior's  proposed 
change  to  §  380.13(b)(2)(iii)  and  will 
also  clarify  the  intent  of  the  last 
sentence  by  modifying  the  section  to 
read: 

(iii)  The  consulted  agency  will  provide  a 
species  and  critical  habitat  list  or  concur 
with  the  species  list  provided  within  30  days 
of  its  receipt  of  the  initial  request.  In  the 
event  that  the  consulted  agency  does  not 
provide  this  information  within  this  time 
period,  the  project  sponsor  may  notify  the 
Director,  OPR,  and  continue  with  the 
remaining  procedures  of  this  section. 

Section  380.13(b){3)(ii)(B) 

Comments:  Interior  requests  that 
§  380.13(b)(3)(ii)(B)  be  modified  to  read: 

"That  the  project  is  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat." 

Commission  Response:  It  is  not  clear 
what  the  intent  of  this  comment  is. 


since  the  NOPR  did  not  propose  a 
§  380.13(b){3)(ii)(B).  However,  if 
Interior'^s  intent  was  to  remove  the 
reference  to  a  time  frame  for  response 
from  the  consulted  agency  because  it  is 
redundant  with  the  similar  statement  in 
§  380.13(b)(2)(iii),  we  will  accept  that 
comment.  We  will  also  modify 
§  380.13(b)(3)  to  clarify  the  effect  of 
what  the  NOPR  referred  to  as  a  "finding 
of  no  impact."  Section  380.13(b)(3)  will 
read  as  follows: 

(3)  End  of  informal  consultations,  (i)  At 
any  time  during  the  informal  consultations, 
the  consulted  agency  may  determine  or 
confirm:  (A)  That  no  listed  or  proposed 
species,  or  designated  or  proposed  critical 
habitat,  occurs  in  the  project  area;  or  (B)  that 
the  project  is  not  likely  to  adversely  affect  a 
listed  species  or  critical  habitat,  (ii)  If  the 
consulted  agency  provides  this  determination 
or  confirmation  then  no  further  consultation 
is  required. 

Informal  Consultations 

Comments:  Interior  states  that 
§  380.13(b)(5)(i)  should  be  modified  to 
read: 

If  the  consulted  agency  initially 
determines,  piu^uant  to  the  informal 
consultations,  that  a  listed  species  or  its 
designated  critical  habitat  may  occur  in  the 
project  area,  the  project  sponsor  must 
continue  informal  consultations  with  the 
consulted  agency  to  determine  if  the 
proposed  project  may  afiiect  the  species  or 
designated  critical  habitat. 

Commission  Response:  We  agree  with 
Interior  and  will  modify  the  first 
sentence  as  suggested. 

Formal  Consultations 

Comments:  Interior  states  that 
§  380.13(d)(3)  should  be  modified  to 
read: 

The  Formal  Consultation  period  concludes 
within  90  days  of  initiation,  and  the  final 
biological  opinion  will  be  delivered  within 
45  days  thereafter.  The  consultation  can  not 
be  extended  for  more  than  60  days  without 
the  consent  of  the  project  sponsor  (50  CFR 
402.14(e)). 

Commission  Response:  We  believe 
that  this  modification  does  not  differ 
from  the  proposed  wording  of 
§§  380.13(d)(3)  and  (4),  therefore  it  will 
not  be  used. 

Section  380.14  Compliance  with  the 
National  Historic  Preservation  Act 

New  §  380.14  concerns  compliance 
with  the  National  Historic  Preservation 
Act. 

Comments:  Duke  Energy  and  INGAA 
state  that  the  proposal  requires 
pipelines  to  consult  with  State  Historic 
Preservation  Officers  (SHPOs).  They 
argue  that  if  SHPOs  issue  blanket 
clearances  for  a  certain  time  period,  as 
are  often  issued  by  the  FWS  and 
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National  Marine  Fisheries  Service  for 
compliance  with  the  Endangered 
Species  Act,  the  rule  should  not  require 
consultations.  They  contend  that  tUs 
position  is  consistent  with  the  proposal 
in  §  380.13(b)(2). 

Williams  shares  the  same  concern  and 
proposes  that  §  380.14(a)(3)  provide  for 
blanket  clearances.  Williams  believes 
that  five  year  clearances  are  appropriate 
in  the  context  of  cultural  resources 
.  when  it  may  not  be  valid  in  the  context 
of  endangered  species.  It  states  that  the 
status  of  endangered  species  and  their 
critical  habitat  can  change  with  some 
frequency,  but  cultural  resoiuces  are  La- 
place and  static. 

The  Coimcil  makes  several  comments 
specific  to  §  380.14.  It  claims  that  the 
proposed  rule  does  not  distinctly  spell 
out  the  Commission's  nondelegable 
responsibility  for  decision-maldng 
imder  the  NHPA.  It  believes  it  is  unclear 
if  all  reports  listed  in  §  380.14  and  the 
guidance,  including  the  Treatment  Plan, 
are  required  at  filing.  It  also  points  out 
that  §  380.14  fails  to  reference  the 
Coimcil's  regidations  at  36  CFR  part 
800.  In  line  with  its  earlier  comments 
concerning  involvement  of  Indian 
tribes,  it  states  that  Indian  tribes  must  be 
consulted  whenever  "an  undertaking 
may  affect  properties  of  historic  value  to 
an  Indian  tribe  on  non-Indian  lands." 
(36  CFR  800.1(c)(iii)).  It  suggests  that 
terms  of  art  such  as  "undertaking" 
shoidd  be  defined.  Finally,  the  Council 
asks  the  intent  of  §  380.14(d). 

Commission  Response:  We  do  not 
currently,  nor  do  we  propose  to  set  any 
time  limits  on  the  acceptability  of  letters 
demonstrating  consultation  with  the 
SHPO  unless  the  SHPO  sets  time  limits. 
If  the  SHPO  has  provided  consultation 
comments  for  a  category  of 
undertakings,  the  applicant  may  submit 
that  letter  as  documentation  of 
consultation.  We  will  look  at  the  letter 
and  make  siue  it  applies  to  the  type  of 
project  proposed  and  that  there  are  no 
circiunstances  which  require  Native 
Americans  or  others  to  be  consvilted,  or 
other  material  to  be  filed. 

We  disagree  with  the  Council  that  our 
responsibilities  are  not  properly 
identified.  In  the  first  sentence  of 
section  380.14  the  regulation  clearly 
states  our  responsibility  to  "take  into 
accoimt  the  effect  of  a  proposed  project 
on  any  historic  property  and  to  afford 
the  Advisory  Council  on  Historic 
Preservation  (Coimcil)  an  opportiuiity  to 
comment  on  the  undertaking."  We  go  on 
to  indicate  that  the  project  sponsor  will 
assist  us  in  this  endeavor.  We  believe 
this  is  adequate  recognition  of  our 
responsibilities  under  section  106. 

We  believe  that  the  rule  clearly 
identifies  filing  requirements  in  at  least 


two  places.  First,  Appendix  A,  which 
contains  the  iriinimiim  filling 
requirements,  clearly  states  that 
"Overview/Survey  Reports"  are 
required.  This  is  also  explicitly  stated  at 
§  380.12(f)(2).  Second,  §  380.12(f)(3) 
explicitly  states  that  the  Evaluation 
Report  and  Treatment  Plan  must  be  filed 
before  a  final  certificate  is  issued. 

We  will  add  specific  reference  to  the 
Coimcil  regulations  in  §  380.14(a)  to 
read: 

"*  *  *  obligations  under  NHPA  section 
106  and  the  implementing  regulations  at  36 
CFR  part  800  by  following  the  procedures 
at*  *  *•■ 

We  already  have  included  Indian 
tribes  in  §  380.14  (a)  and  §  380.14(d)— 
and  not  just  for  tribal  lands,  but  as 
interested  parties. 

"Undertaking"  is  really  the  only  term 
of  art  used  in  the  rule  itself.  All  of  the 
terms  which  may  need  definition  are 
found  in  the  guidelines  and  are  either 
defined  there  or  are  stated  to  be  as 
defined  in  36  CFR  part  800.  We  will 
replace  the  term  "undertaking"  in  the 
rule  since  it  may  be  unclear  and 
implies,  incorrectly,  that  all  projects 
filed  at  the  Commission  are 
undertakings  as  defined  in  36  CFR 
800.2.  We  will  modify  §  380.14(a)  to 
read: 

"•  *  *  opportunity  to  comment  projects  if 
required  under  36  CFR  part  800.  The  project 
sponsor,*  *  •" 

The  comment  questioning  the  intent 
of  §  380.14(d)  refers  to  proposed 
§  380.14(a)(4)  and  overlooks  the  fact  that 
it  lists  the  Council  as  one  of  the  parties 
to  the  kind  of  "agreement  document" 
under  consideration.  There  is  no  reason 
to  refer  to  the  Council's  comment  when, 
in  fact,  such  a  document  could  very 
well  incorporate  the  Council's 
comments  implicitly.  If  it  didn't,  we 
presume  that  the  Council  would  have 
made  sure  that  getting  such  comments 
was  explicitly  mentioned.  We 
contemplated  that  the  Council  would  be 
a  signatory  to  such  an  agreement. 

Section  380.15  Siting  and  maintenance 
requirements. 

New  §  380.15  reflects  the  facility 
siting  guidelines  cmrently  at  §  2.69. 

Comments:  INGAA  contends  that  the 
Commission  should  continue  to  treat 
these  provisions  as  guidelines.  It 
believes  that  a  rigid  application  of  these 
provisions  could  limit  the  balancing 
necessary  to  properly  site  a  pipeline 
facility. 

The  Council  states  that  in  §  380.15 
and  elsewhere,  wording  should  be 
revised  so  that  the  efforts  to  avoid  as 
well  as  minimize  effects  to  historic 
properties  can  be  considered. 


Commission  Response:  INGAA  is 
concerned  §  380.15  now  includes  the 
word  "requirements"  in  the  title  and 
therefore  it  might  be  more  restrictive. 
The  title  has  changed  but  the  wording 
is  basically  the  same.  The  current 
regulations  at  §  157.14(a)(6-c)  requires 
that  the  applicant  swear  that  these 
guidelines  have  been  adopted  and  will 
be  issued  to  the  appropriate  personnel 
and  that  the  applicant  provide  a 
description  of  how  they  will  be 
implemented.  The  new  section  avoids 
the  need  for  a  separate  sworn  exhibit, 
but  adds  no  diffierent  obligation  on  the 
applicant.  In  the  future,  as  now,  the 
appUcant  is  expected  to  use  the 
guidelines.  In  addition,  the  wording 
continues  to  specify  that  the  guidelines 
are  to  be  used  as  practicable.  Of  course, 
the  applicant  can  be  asked  to  explain  its 
failure  to  follow  the  guidelines  and 
justify  a  decision  that  some  part  of  them 
is  not  practical. 

We  agree  with  the  Council  that 
avoidance  of  historic  properties,  where 
practical,  is  extremely  important.  That 
is  why  the  proposed  rule  included  this 
wording  at  §  380.15(d)(2).  However,  in 
response  to  this  comment  we  will  add 
similar  wording  at  the  lead-in  to  this 
section  at  §  380.15(a).  We  will  change 
§  380.15(a)  to  read 

"*  *  •  undertaken  in  a  way  that  avoids  or 
minimizes  eiTects  on  scenic*  *  *". 

On  further  review,  we  note  that  old 
§  2.69(a)(3)(vi)  was  inadvertently  left  out 
of  §  380.15.  We  will  include  a  slightly 
modified  version  at  new  §  380.15(f)(5). 

G.  Part  385— Rules  ofPmctice  and 
Procedure 

Part  385  sets  forth  the  Commission's 
Rules  of  Practice  and  Procedure.  The 
Conunission  is  proposing  to  revise 
certain  of  the  regulations  under  subpart 
T  relating  to  the  rejection  of  filings  and 
to  electronic  filing  of  applications. 

Subpart  T— Formal  Requirements  for 
Filings  in  Proceedings  Before  the 
Commission 

Section  385.2001— Filings  (Rule  2001) 

Consistent  with  our  proposal  to  reject 
patently  deficient  filings  under  §  157.8 
and  §  157.205(d],  the  Commission 
proposes  to  modify  §  385.2001(b)(3), 
dealing  with  rejection  of  filings,  to 
provide  for  a  letter  of  rejection 
indicating  the  reasons  for  rejection. 

IV.  InfbniMtion  Collection  Statement 

The  Office  of  Management  of  Budget's 
(0MB)  regulations  in  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  record  keeping  requirements 
(dbllections  of  information)  imposed  by 
an  agency.  Upon  approval  of  a 
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collection  of  information,  0MB  shall 
assign  an  0MB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requirements  of  this  Final 
Rule  shall  not  be  penalized  for  failing  to 
respond  to  these  collections  of 
information  imless  the  collections  of 
information  display  valid  OMB  control 
niunbers. 

The  collections  of  information  related 
to  the  subject  of  this  Final  Rule  fall 
under  FERC-537,  Gas  Pipeline 
Certificates:  Construction,  Acquisition, 


and  Abandonment  (OMB  Control  No. 
1902-00060);  FERC-539,  Gas  Pipelines 
Certificate:  Import/Export  Related  (OMB 
Control  No.  1902-0062);  and  FERC-577, 
Environmental  Impact  Statement 
(Pipeline  Certificate)  (OMB  Control  No. 
1902-0128). 

Under  this  Final  Rule,  the  overall 
burden  of  filing  will  be  reduced  based 
on  the  elimination  of  certain  filings  by 
the  rule.  Further,  the  burden  will  be 
reduced  by  the  elimination  of  the 
requirement  to  report  all  but  cost 

Public  Reporting  Burden 

[Estimated  Annual  Burden] 


information  for  prior  notice  activity  in 
the  annual  report.  On  the  whole,  the 
Commission  estimates  that  the  revised 
reporting  schedule  will  reduce  the 
existing  reporting  burden  by  a  total  of 
8,284  hours.  Therefore,  the  Commission 
believes  the  overall  biu-den  on  the 
industry  will  be  lessened  over  time  by 
the  changes  in  the  Final  Rule. 

The  burden  estimates  for  compl)ring 
with  this  proposed  rule  are  as  follows: 


Data  collection 

No.  of  re- 
spondents 

No.  of  re- 
sponses 

Hours  of  Re- 
sponse 

Total  annual 
hours 

FERC-537  

50 

12 
70 

11.2 

1 

16.8 

245.82 

218 

154 

137,660 

2,616 

181,720 

FERC-539 

FERC-577 « 

The  total  annual  hours  for  collection  (including  record  keeping)  is  estimated  to  be  321,996. 

Information  Collection  costs:  The  average  annualized  cost  for  all  respondents  is  projected  to  be  the  following: 


Data  collection 

Annualized 

capital/sart-up 

costs 

Annualized 
costs  (oper- 
ations &  main- 
tenance) 

Total 

annualized 

costs 

FERC-537 

$30,000 

7,200 

0 

$7,189,717 

136,639 

9,494,751 

$7,219,717 

143,829 

9,494.751 

FERC-539 

FERC-677  „ ; 

The  total  annualized  costs  for 
collection  is  estimated  to  be  $3,313,844. 

None  of  the  comments  received  in 
response  to  the  NOPR  specifically 
addressed  the  reporting  burden  or  cost 
estimates.  Further,  we  note  that,  as 
required  under  OMB's  regulations,  the 
Commission  submitted  the  NOPR  to 
OMB  for  review.  OMB  took  no  action  on 
the  NOPR.  However,  in  response,  OMB 
stated  that  the  Commission  should 
resubmit  its  information  request  when  it 
takes  final  action. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426 
[Attention:  Michael  Miller,  Office  of 
Chief  Information  Officer,  Phone:  (202) 
208-1415,  fax:  (202)  208-2425,  e-mail 
mike.miller@ferc.fed.us]  or  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  725 
17th  Street,  NW,  Washington,  DC, 
20503.  Phone:  202-395-3087,  fax:  202 
395-7285. 


V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.*'  The  Commission  has 
categorically  excluded  certain  actions 
fi-om  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.^'  The  actions  taken  here 
fall  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.'* 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 


^  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  130,783  (1987). 

"  18  CFR  380.4. 

»  See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5), 
380.4(a)(27). 


VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  'T  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  adopted  here  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses.  Accordingly,  pursuant  to 
section  605(b)  of  the  RFA,  the     - 
Commission  hereby  certifies  that  the 
regulations  adopted  herein  will  not  have 
a  significant  adverse  impact  on  a 
substantial  nimiber  of  small  entities. 

Vn.  Effective  Date 

These  regulations  become  effective 
Jime  14, 1999.  The  Commission  has 
concluded,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 


"5  U.S.C.  601-612. 
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List  of  Subjects 

18CFRPart2 

Administrative  practice  and 
procediue.  Electric  power,  Natural  gas, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  153 

Exports,  Imports,  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas,  Reporting  and 
recordkeeping  requirenients. 

18  CFR  Part  284 

Continental  shelf.  Incorporating  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  380 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Reporting  and  recordkeeping. 

By  the  Commission. 
David  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts  2, 
153, 157,  284,  375,  380,  381  and  385. 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  follows: 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
717w,  3301-3432;  16  U.S.C.  792-825y,  2601- 
2645;  42  U.S.C.  4321-4361,  7101-7352. 

}2.1    [Anwndecq 

2.  In  §  2.1,  paragraph  (a)(l)(viii)(A)- 
(D)  are  removed. 

3.  In  §  2.55,  paragraph  (a)  is  revised; 
(b)(l)(ii)  is  revised;  (b](4)(i)  is  removed 
and  (b)(4)(ii)  redesignated  as  (b)(4);  and 
paragraph  (d)  is  removed  and  reserved, 
to  read  as  follows: 

f2^    OsAnMon  of  terms  used  in  section 
7(c). 

•        •        *        •        * 

(a)  Auxiliary  installations.  (1) 
Installations  (excluding  gas 
compressors)  which  are  merely 
auxiliary  or  appurtenant  to  an 


authorized  or  proposed  transmission 
pipeline  system  and  which  are 
installations  only  for  the  purpose  of 
obtaining  more  efficient  or  more 
economical  operation  of  the  authorized 
or  proposed  transmission  facilities,  such 
as:  Valves;  drips;  pig  launchers/ 
receivers;  yard  and  station  piping; 
cathodic  protection  equipment;  gas 
cleaning,  cooling  and  dehydration 
equipment;  residual  refining  equipment; 
water  pumping,  treatment  and  cooling 
equipment;  electrical  and 
communication  equipment;  and 
buildings. 

(2)  Advance  notification.  If  auxiliary 
facilities  are  to  be  installed: 

(i)  On  existing  transmission  facilities, 
then  no  notification  is  required; 

(ii)  On,  or  at  the  same  time  as, 
certificated  facilities  which  are  not  yet 
in  service,  then  a  description  of  the 
auxiliary  facilities  and  their  locations 
must  be  provided  to  the  Commission  at 
least  30  days  in  advance  of  their 
installation;  or 

(iii)  On  and  at  the  same  time  as 
facilities  that  are  proposed,  then  the 
auxiliary  facilities  must  be  described  in 
the  environmental  report  specified  in 
§  380.12  or  in  a  supplemental  filing 
while  the  application  is  pending. 

(D*  '  * 

(ii)  The  replacement  facilities  will 

have  a  substantially  equivalent  designed 
delivery  capacity,  will  be  located  in  the 
same  right-of-way  or  on  the  same  site  as 
the  facilities  being  replaced,  and  will  be 
constructed  using  the  temporary  work 
space  used  to  construct  the  original 
facility  (See  appendix  A  to  this  part  2 
for  guidelines  on  what  is  considered  to 
be  the  appropriate  work  area  in  this 
context); 
***** 

(d)  [Reserved] 

§2.69    [Removed] 

4.  §  2.69  is  removed  and  reserved. 

S  2.102    [Removed] 

5.  Section  2.102  is  removed  and 
reserved. 

6.  New  Appendix  A  to  part  2  is  added 
to  read  as  follows: 

Appendta  A  to  Part  2— Guidance  for 
Determining  ttw  Acceptat>i«  Construction 
Ares  for  Replacements 

These  guidelines  shall  be  followed  to 
determine  what  area  may  be  used  to 
construct  the  replacement  facility. 
Specifically,  they  address  what  areas,  in 
addition  to  the  permanent  right-of-way,  may 
be  used. 

Pipeline  replacement  must  be  within  the 
existing  right-of-way  as  specified  by 
§2.55(b)(l)(ii].  Construction  activities  for'he 
replacemect  can  extend  outside  the  current 
permanent  right-of-way  if  they  are  within  the 
temporary  and  permanent  right-of-way  and 


associated  work  spaces  used  in  the  original 
installation. 

If  documentation  is  not  available  on  the 
location  and  width  of  the  temporary  and 
permanent  rights-of-way  and  associated  work 
space  that  was  used  to  construct  the  original 
facility,  the  company  may  use  the  following 
guidance  in  replacing  its  facility,  provided 
the  appropriate  easements  have  been 
obtained: 

a.  Construction  should  be  limited  to  no 
more  than  a  75-foot-wide  right-of-way 
including  the  existing  permanent  right-of- 
way  for  large  diameter  pipeline  (pipe  greater 
than  12  inches  in  diameter)  to  carry  out 
routine  construction.  Pipeline  12  inches  in 
diameter  and  smaller  should  use  no  more 
than  a  50-foot-wide  right-of-way. 

b.  The  temporary  right-of-way  (working 
side)  should  be  on  the  same  side  that  was 
used  in  constructing  the  original  pipeline. 

c.  A  reasonable  amount  of  additional 
temporary  work  space  on  both  sides  of  roads 
and  interstate  hignways,  railroads,  and 
significant  stream  crossings  and  in  side-slope 
areas  is  allowed.  The  size  should  be 
dependent,  upon  site-specific  conditions. 
Typical  work  spaces  are: 


Item 

Ty  >ical  extra  area 
(width/lef>gth) 

Two  lane  road 

25-50  by  100  feet. 

(bofed). 

Four  lane  road 

50  by  100  feel 

(bored). 

Major  river  (wet  cut) 

100  by  200  feet. 

Intermediate  stream 

50  by  100  feet. 

(wet  cut). 

Single  railroad  track  .. 

25-50  by  100  feet 

d.  The  replacement  facility  must  be  located 
within  the  permanent  right-of-way  or,  in  the 
case  of  nonlinear  facilities,  the  cleared 
building  site.  In  the  case  of  pipelines  this  is 
assimied  to  be  50-feet-wide  and  centered  over 
the  pipeline  unless  otherwise  legally 
specified. 

However,  tise  of  the  above  guidelines 
for  work  space  size  is  constrained  by  the 
physical  evidence  in  the  area.  Areas 
obviously  not  cleared  during  the 
original  construction,  as  evidenced  by 
stands  of  mature  trees,  structiu^s,  or 
other  features  that  exceed  the  age  of  the 
facility  being  replaced,  should  not  be 
used  for  construction  of  the  replacement 
facility. 

If  these  guidelines  cannot  be  met,  the 
company  should  consult  with  the 
Commission's  staff  to  determine  if  the 
exemption  afforded  by  §  2.55  may  be 
used.  If  the  exemption  may  not  be  used, 
construction  authorization  must  be 
obtained  pursuant  to  another  regulation 
under  the  Natural  Gas  Act. 

PART  153-APPLICATIONS  FOR 
AUTHORIZATION  TO  CONSTRUCT, 
OPERATE,  OR  MODIFY  FACILITIES 
FOR  THE  EXPORT  OR  IMPORT  OF 
NATURAL  GAS 

7.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 
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Authority:  15  U.S.C.  717b,  71 7o;  E.O. 
10485,  3  CFR,  1949-1953  Comp.,  p.  970,  as 
amended  by  E.O.  12038.  3  CFR.  1978  Comp., 
p.  136,  DOE  Delegation  Order  No.  0204-112, 
49  FR  6684  (February  22, 1984). 

8.  In  §  153.8,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

f153J    Required  exhibits. 

(a)*  '  * 

(7)  Exhibit  F.  (i)  An  environmental 
report  as  specified  in  §  380.3  and 
§  380.12  of  this  chapter.  Applicant  must 
submit  all  appropriate  revisions  to 
Exhibit  F  whenever  route  or  site 
changes  are  filed.  These  revisions 
should  identify  the  specific  differences 
resulting  from  the  route  or  site  changes, 
and  not  just  provide  revised  totals  for 
the  resources  affected;  and 
***** 

9.  In  §  153.21,  paragraph  (b)  is  revised 
to  read  as  follows: 

$153.21    Confonnity  with  requirements. 

***** 

(b)  Rejection  of  applications.  If  an 
application  patently  fails  to  comply 
with  applicable  statutory  requirements 
or  with  applicable  Commission  rules, 
regulations,  and  orders  for  which  a 
waiver  has  not  been  granted,  the 
Director  of  the  Office  of  Pipeline 
Regulation  may  reject  the  application 
within  10  days  of  filing  as  provided  by 
§  385.2001(b)  of  this  chapter.  This 
rejection  is  without  prejudice  to  an 
applicant's  refiling  a  complete 
application.  However,  an  application 
will  not  be  rejected  solely  on  the  basis 
of:  Environmental  reports  that  are 
incomplete  because  the  company  has 
not  been  granted  access  by  the  affected 
landowner(s)  to  perform  required 
surveys,  or  environmental  reports  that 
are  incomplete,  but  where  the  minimum 
checklist  requirements  of  part  380, 
appendix  A  of  this  chapter  have  been 
met.  An  application  that  relates  to  an 
operation,  service,  or  construction 
concerning  which  a  prior  application 
has  been  filed  and  rejected,  shall  be 
docketed  as  a  new  application.  Such 
new  application  shall  state  the  docket 
nimiber  of  the  prior  rejected  application. 

PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBUC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

10-11.  The  authority  citation  for  Part 
157  continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717W,  3301- 
3432;  42  U.S.C.  7101-  7352. 


12.  In  §  157.6,  paragraphs(a)  is 
revised;  the  heading  of  paragraph  (b)  is 
revised;  a  new  sentence  is  added  to 
paragraph  (b)(7)  and  a  new  paragraph 
(b)(8)  is  added  to  read  as  follows: 

$157.6    Applications;  general 
requirements. 

(a)  Applicable  rules — (1)  Submission 
required  to  be  furnished  by  applicant 
under  this  subpart.  Applications, 
amendments  thereto,  and  all  exhibits 
and  other  submissions  required  to  be 
furnished  by  an  applicant  to  the 
Commission  imder  this  subpart  must  be 
submitted  in  an  original  and  7 
conformed  copies.  To  the  extent  that 
data  required  under  this  subpart  has 
been  provided  to  the  Commission,  this 
data  need  not  be  duplicated.  The 
applicant  must,  however,  include  a 
statement  identifying  the  forms  and 
records  containing  the  required 
information  and  when  that  form  or 
record  was  submitted. 

(2)  The  following  must  be  submitted 
in  electronic  format  as  prescribed  by  the 
Commission: 

(i)  Applications  filed  under  this  part 
157  and  all  attached  exhibits; 

(ii)  Applications  covering  acquisitions 
and  all  attached  exhibits; 

(iii)  Applications  for  temporary 
certificates  and  all  attached  exhibits; 

(iv)  Applications  to  abandon  facilities 
or  services  and  all  attached  exhibits; 

(v)  The  progress  reports  required 
under  §  157.20(c)  and  (d); 

(vi)  Applications  submitted  imder 
subpart  E  of  this  part  and  all  attached 
exhibits; 

(vii)  Applications  submitted  under 
subpart  F  of  this  part  and  all  attached 
exhibits; 

(viii)  Requests  for  authorization  under 
the  notice  procedures  established  in 
§  157.205  and  all  attached  exhibits; 

(ix)  The  annual  report  required  by 
§157.207; 

(x)  The  report  required  under 
§  157.214  when  storage  capacity  is 
increased; 

(xi)  Amendments  to  any  of  the 
foregoing. 

(3)  Allfilings  must  be  signed  in 
compliance  with  the  following. 

(i)  The  signatiu-e  on  a  filing 
constitutes  a  certification  that:  The 
signer  has  read  the  filing  signed  and 
knows  the  contents  of  the  paper  copies 
and  electronic  filing;  the  paper  copies 
contain  the  same  information  as 
contained  in  the  electronic  filing;  the 
contents  as  stated  in  the  copies  and  in 
the  electronic  filing  are  true  to  the  best 
knowledge  and  belief  of  the  signer;  and 
the  signer  possesses  full  power  and 
authority  to  sign  the  filing. 

(ii)  A  filing  must  be  signed  by  one  of 
the  following: 


(A)  The  person  on  behalf  of  whom  the 
filing  is  made; 

(B)  An  officer,  agent,  or  employee  of 
the  governmental  authority,  agency,  or 
instrumentality  on  behalf  of  which  the 
filing  is  made;  or, 

(C)  A  representative  qualified  to 
practice  before  the  Commission  under 
§  385.2101  of  this  chapter  who 
possesses  authority  to  sign. 

(4)  Suitable  means  of  electronic 
transmission  or  electronic  media 
suitable  for  Commission  filings  are 
listed  in  the  instructions  for  each  form 
and  filing.  Lists  of  suitable  electronic 
media  are  available  upon  request  from 
the  Commission.  The  formats  for  the 
electronic  filing  and  paper  copy  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission,  Public 
Information  and  Reference  Branch,  888 
First  Street,  NE.,  Washington,  DC  20426. 

(5)  Other  requirements.  Applications 
imder  section  7  of  the  Natural  Gas  Act 
must  conform  to  the  requirements  of 
§§  157.5  through  157.14.  Amendments 
to  or  withdrawals  of  applications  must 
conform  to  the  requirements  of 

§§  385.213  and  385.214  of  this  chapter. 
If  the  application  involves  an 
acquisition  of  facilities,  it  must  conform 
to  die  additional  requirements 
prescribed  in  §§  157.15  and  157.16.  If 
the  application  involves  an 
abandonment  of  facilities  or  service,  it 
must  conform  to  the  additional 
requirements  prescribed  in  §  157.18. 

(d)  General  content  of  application. 

*  *  * 

(7)  *  *  *  The  form  of  notice  shall  also 
include  the  name,  address,  and 
telephone  number  of  an  authorized 
contact  person. 

(8)  For  applications  to  construct  new 
facilities,  the  complete  information 
necessary  for  the  Commission  to  make 
an  upfront  determination  on  the  rate 
treatinent  of  the  proposed  project  in 
accordance  with  the  Statement  of  Policy 
in  Docket  No.  PL94-4-000,  imless  the 
applicant  propose  to  charge  incremental 
rates  that  are  at  or  above  the  effective 
maximum  part  284  rate.  The  Policy 
Statement  can  be  found  at  71  FERC 
1161,241  (1995).  Such  information 
shoidd  include,  but  is  not  limited  to  the 
following: 

(i)  Documentation  specifically 
showing  that  an  expansion  project  will 
increase  system  or  operational 
reliability,  or  provide  other  financial 
beijefits; 

(ii)  Detailed  cost-of-service  data 
supporting  the  cost  of  the  expansion 
project,  a  detailed  study  showing  the 
revenue  responsibility  for  each  finli  rate 
schedule  under  the  pipeline's  currenUy 
effective  rate  design  and  imder  the 
pipeline's  proposed  rolled-in  rate 
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design,  a  detailed  rate  impact  analysis 
by  rate  schedule  (including  by  zone,  if 
applicable),  and  an  analysis  reflecting 
the  impact  of  the  fuel  usage  resulting 
from  the  proposed  expansion  project 
(including  by  zone,  if  applicable). 
***** 

13.  §  157.8  is  revised  to  read  as 
follows: 

§  1 57.8    Acceptance  for  filing  or  rejection 
of  appllcatione. 

Applications  will  be  docketed  when 
received  and  the  applicant  so  advised. 
If  an  application  patently  fails  to 
comply  with  applicable  statutory 
requirements  or  with  applicable 
Commission  rules,  regulations,  and 
orders  for  which  a  waiver  has  not  been 
granted,  the  Director  of  the  Office  of 
Pipeline  Regulation  may  reject  the 
application  within  10  days  of  filing  as 
provided  by  §  385.2001(b)  of  this 
chapter.  This  rejection  is  without 
prejudice  to  an  applicant's  refiling  a 
complete  application.  However,  an 
application  will  not  be  rejected  solely 
on  the  basis  of:  Environmental  reports 
that  are  incomplete  because  the 
company  has  not  been  granted  access  by 
the  affected  landowner(s)  to  perform 
required  surveys,  or  Environmental 
reports  that  are  incomplete,  but  where 
the  minimum  checklist  requirements  of 
part  380,  appendix  A  of  this  chapter 
have  been  met.  An  application  which 
relates  to  an  operation,  sale,  service, 
construction,  extension,  acquisition,  or 
abandonment  concerning  which  a  prior 
application  has  been  filed  and  rejected, 
shall  be  docketed  as  a  new  application. 
Such  new  application  shall  state  the 
docket  niunber  of  the  prior  rejected 
application. 

14.  In  §  157.9,  the  first  sentence  is 
revised  to  read  as  follows: 

1157.9    Notice  of  application. 

Notice  of  each  application  filed, 
except  when  rejected  in  accordance 
with  §  157.8,  will  be  issued  within  10 
days  of  filing,  and  subsequently  will  be 
published  in  the  Federal  Register  and 
copies  of  such  notice  mailed  to  States 
affected  thereby.  *  *  * 

15.  Section  157.10  is  revised  to  read 
as  follows: 

f  157.10    interventions  and  proteMs. 

Notices  of  applications,  as  provided 
by  §  157.9,  will  fix  the  time  within 
which  any  person  desiring  to  participate 
in  the  proceeding  may  file  a  petition  to 
intervene,  and  within  which  any 
interested  regulatory  agency,  as 
provided  by  §  385.214  of  this  chapter, 
desiring  to  intervene  may  file  its  notice 
of  intervention.  Any  person  filing  a 
petition  to  intervene  or  notice  of 


intervention  shall  state  specifically 
whether  he  seeks  formal  hearing  on  the 
application.  Any  person  may  file  to 
intervene  on  environmental  grounds 
based  on  the  draft  environmental  impact 
statement  as  stated  at  §  380.10(a)(l)(i)  of 
this  chapter.  In  accordance  with  that 
section,  such  intervention  will  be 
deemed  timely  as  long  as  it  is  filed 
within  the  comment  period  for  the  draft 
environmental  impact  statement. 
Failure  to  make  timely  filing  will 
constitute  grounds  for  denial  of 
participation  in  the  absence  of  - 
extraordinary  circiunstances  or  good 
cause  shown.  A  copy  of  each 
application,  supplement  and 
amendment  thereto,  including  exhibits 
required  by  §§  157.14, 157.16,  and 
157.18,  shall  upon  request  be  promptly 
supplied  by  the  applicant  to  anyone 
who  has  filed  a  petition  for  leave  to 
intervene  or  given  notice  of 
intervention.  However,  an  applicant  is 
not  required  to  serve  voluminous  or 
difficult  to  reproduce  material,  such  as 
copies  of  environmental  information,  to 
all  parties,  imless  such  material  is 
specifically  requested.  Complete  copies 
of  the  application  must  be  available  in 
each  coimty  in  the  project  area,  either  in 
paper  or  electronic  format,  within  three 
business  days  of  filing  an  application. 
Within  five  business  days  of  receiving  a 
request  for  a  complete  copy  firom  any 
party,  the  applicant  must  serve  a  full 
copy  of  any  filing  on  the  requesting 
party.  Pipelines  must  keep  all 
voluminous  material  on  file  with  the 
Commission  and  make  such  information 
available  for  inspection  at  buildings 
with  public  access  and  with  evening 
and  weekend  business  hours,  such  as 
libraries  located  in  each  county  in  the 
project  area.  Protests  may  be  filed  in 
accordance  with  §  385.211  of  this 
chapter  within  the  time  permitted  by 
any  person  who  does  not  seek  to 
participate  in  the  proceeding. 

16.  In  §  157.14,  paragraph  (a)  is 
amended  to  remove  the  words  "On  or 
after  October  31, 1989,  exhibits"  and  the 
word  "Exhibits"  is  added  in  its  place; 
paragraph  (a)(6-a)  is  revised;  paragraph 
(a)(6-b),  (a)(6-c)  and  (a)(6-d)  are 
removed;  paragraph  (a}(12)  is  removed 
and  reserved;  paragraphs  (a)(14)(i)-(vi) 
are  revised;  and  paragraphs  (a)(14)  (vii)- 
(xiii)  are  removed,  all  to  read  as  follows: 

f  157.14    Exhibits. 

(a)  *  *  * 

(6-a)  Exhibit  F-I.  Environmental 
Report.  An  environmental  report  as 
specified  in  §§  380.3  and  380.12  of  this 
chapter.  Applicant  must  submit  all 
appropriate  revisions  to  Exhibit  F-I 
whenever  route  or  site  changes  are  filed. 
These  revisions  should  identify  the 


locations  by  mile  post  and  deseribe  all 
other  specific  differences  resulting  from 
the  route  or  site  changes,  and  should  not 
simply  provide  revised  totals  for  the 
resoiuces  affected. 
***** 

(12)  [Reserved] 

•        *        *        *        *    . 

(14)*   *   * 

(i)  A  desMption  of  the  class  (e.g., 
commercial  paper,  long-term  debt, 
preferred  stock)  and  cost  rates  for    ' 
securities  expected  to  be  issued  with 
construction  period  and  post- 
operational  sources  of  financing 
separately  identified. 

(ii)  Statement  of  anticipated  cash 
flow,  including  provision  diuing  the 
period  of  construction  and  the  first  3 
full  years  of  operation  of  proposed 
facilities  for  interest  requirements, 
dividends,  and  capital  requirements. 

(iii)  A  balance  sheet  and  income 
statement  (12  months)  of  most  recent 
data  available. 

(iv)  Comparative  pro  forma  balance 
sheets  and  income  statements  for  the 
period  of  construction  and  each  of  the 
first  3  full  years  of  operation,  giving 
effect  to  the  proposed  construction  and 
proposed  financing  of  the  project. 

(v)  Any  additional  data  and 
information  upon  which  applicant 
proposes  to  rely  in  showing  the 
adequacy  and  availability  of  resoiuces 
for  financing  its  proposed  project. 

(vi)  In  instances  for  which  principal 
operations  of  the  company  have  not 
commenced  or  where  proposed  rates  for 
services  are  developed  on  an 
incremental  basis,  a  brief  statement 
explaining  how  the  applicant  will 
determine  the  actxial  allowance  for 
funds  used  during  construction 
(AFUDC)  rate,  or  if  a  rate  is  not  to  be 
used,  how  the  applicant  will  determine 
the  actual  amount  of  AFUDC  to  be 
capitalized  as  a  component  of 
construction  cost,  and  why  the  method 
is  appropriate  under  the  circiunstances. 
***** 

17.  In  §  157.16,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

f  157.16    Exhibits  relating  to  acquisitions. 

***** 

(c)*  *  * 

(1)  The  amounts  recorded  upon  the 
books  of  the  vendor,  as  being  applicable 
to  the  facilities  to  be  acquired,  and  the 
related  depreciation,  depletion,  and 
amortization  reserves.  Include  a  brief 
statement  explaining  the  basis  or 
methods  used  to  derive  the  related 
depreciation,  depletion  and 
amortization  reserves. 
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}  157.17    [Amended] 

18.  In  §  157.17,  the  words  "Before 
October  31, 1989,  and  thereafter 
whenever"  are  removed  from  paragraph 
(a)  and  the  word  "Whenever"  is  added 
in  their  place;  and  the  words  "On  or 
after  October  31. 1989,  the"  are  removed 
from  paragraph  (b)  and  the  word  "The" 
is  added  in  their  place. 

19.  In  §  157.18,  new  sentences  are 
added  between  the  first  and  second 
sentence  in  the  introductory  text  and 
paragraph  (f)(2);  and  the  first  sentence 
in  paragraph  (f)(3)  is  revised  to  read  as 
follows: 

§  1 57.1 8    Applications  to  at>andon  facilities 
or  service;  exhibits. 

*  *  *  Any  application  for  an 
abandonment  that  is  not  excluded  by 
§  380.4(a)(28)  or  (29),  must  include  an 
environmental  report  as  specified  by 
§  380.3(c)(2).  *  *  * 
***** 

(2)  *  *  *  Include  a  brief  statement 
explaining  the  basis  or  methods  used  to 
derive  the  acciunulated  depreciation 

related  to  the  property  to  be  disposed  of. 

*  *  * 

(3)  State  the  amoimt  of  accimiulated 
deferred  income  taxes  attributable  to  the 
property  to  be  abandoned  and  the  tax 
basis  of  the  property. 


•  * 


20.  In  §  157.20,  paragraph  (b)  is 
revised;  the  phrases  ",  until  October  13, 
1989,"  and  "  and  thereafter,"  are 
removed  from  paragraph,  (c) 
introductory  text,  and  paragraph  (c)(2)  is 
removed;  paragraphs  (c)(3)  and  (c)(4)  are 
redesignated  as  (c)(2)  and  (c)(3);  the 
phrases  ".  before  October  13,  1989,"  and 
"and  thereafter"  are  removed  from 
paragraph  (d),  introductory  text  and 
paragraph  (d)(1)  is  removed;  paragraph 
(d)(2)  and  (d)(3)  are  redesignated  as 
(d)(1)  and  (d)(2);  redesignated  paragraph 
,  (d)(2)  is  revised;  paragraph  (f)  is 
removed;  paragraph  Ig)  is  redesignated 
as  (f)  to  read  as  follows: 

§  1 57.20    General  conditions  applicable  to 
certMcatae. 

***** 

(b)  Any  authorized  construction, 
extension,  or  acquisition  shall  be 
completed  and  made  available  for 
service  by  applicant  and  any  authorized 
operation,  service,  or  sale  shall  be 
available  for  regular  performance  by 
applicant  within  (period  of  time  to  be 
specified  by  the  Commission  in  each 
order)  from  the  issue  date  of  the 
Commission's  order  issuing  the 
certificate.  Applicant  shall  notify  the 
Commission  in  writing  no  later  than  10 
days  after  expiration  of  this  time  period 
that  the  end-user/shipper  is  unable  to 


meet  the  imposed  timetable  to 
commence  service. 

***** 

(d)*  *  * 

(2)  within  10  days  after  authorized 
facilities  have  been  constructed  and 
within  10  days  after  such  facilities  have 
been  placed  in  service  or  any  authorized 
operation,  sale,  or  service  has 
commenced,  notice  of  the  date  of  such 
completion,  placement,  and 
commencement,  and 


§157.21    [Removed] 

21.  Section  157.21  is  removed  and 
reserved. 

22.  In  §  157.102,  the  last  sentence  in 
paragraph  (a)(1)  is  removed;  paragraph 
(b)(l)(v)  is  revised  to  read  as  follows: 

§  1 57. 102    Contento  of  application  and 
ottier  pleadings. 

***** 

(b)*  *    * 

(D*  *  * 

(v)  An  environmental  report  as 
specified  in  §  380.3  and  §  380.12  of  this 
chapter.  Applicant  must  submit  all 
appropriate  revisions  to  the 
environmentaJ  report  whenever  route  or 
site  changes  are  filed.  These  revisions 
must  identify  and  describe  the  specific 
differences  resulting  from  the  route  or 
site  changes.  Revised  totals  for  the 
resources  affected  will  not  be  sufficient; 
and 


§157.103    [Amended] 

23.  In  §  157.103(j),  the  words  "and 
Producer"  are  removed  from  the 
reference  to  the  "Office  of  Pipeline  and 
Producer  Regulation." 

§157.201    [Amended] 

24.  In  §  157.201(a)  the  words  "sales 
arrangements"  are  removed. 

25.  hi  §  157.202,  paragraphs  (b)(2)(i) 
and  (ii)(A),  (B),  (D),  (E),  and  (F),  and 
paragraphs  (b)(4),  (5),  (6).  (7),  (10)  and 
(12)  are  revised;  and  (b)(l3)-{14)  are 
removed  to  read  as  follows: 

§157.202    Definitions. 

***** 

(b)*  *  * 

(2)(i)  Eligible  facility  means,  except  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section,  any  facility  subject  to  the 
Natural  Gas  Act  jurisdiction  of  the 
Commission  that  is  necessary  to  provide 
service  within  existing  certificated 
levels.  Eligible  facility  also  includes  any 
gas  supply  facility  or  any  facility, 
inclutUng  receipt  points,  needed  by  the 
certificate  holder  to  receive  gas  into  its 
system  for  further  transport  or  storage, 
and  interconnecting  points  between 


transporters  that  transport  natural  gas 
imder  Part  284  of  this  chapter.  Further, 
eligible  facility  includes  main  line, 
lateral,  and  compressor  replacements 
that  do  not  qualify  under  §  2.55(b)  of 
this  chapter  because  they  will  result  in 
an  incidental  increase  in  the  capacity  of 
main  line  facilities,  or  because  they  will 
not  satisfy  the  location  or  work  space 
requirements  of  §  2.55(b).  Replacements 
must  be  done  for  soimd  engineering 
purposes.  Replacements  for  the  primary 
purpose  of  creating  additional  main  line 
capacity  are  not  eligible  facilities, 
(ii)*  *  * 

(A)  A  main  line  of  a  transmission 
system,  except  replacement  facilities 
covered  under  §  157.202(b)(2)(i). 

(B)  An  extension  of  a  main  line, 
except  replacement  facilities  covered 
under  §  157.202(b)(2)(i). 
***** 

(D)  A  facility  required  to  test,  develop 
or  utilize  an  undergroimd  storage  field 
or  that  alters  the  certificated  capacity, 
deliverability,  or  storage  boundary,  or  a 
fecility  required  to  store  gas  above 
ground  in  either  a  gaseous  or  liquified 
state,  or  a  facility  used  to  receive  gas 
from  plants  manufactiuing  sjrnthetic  gas 
or  from  plants  gasifying  liquefied 
natiiral  gas. 

(E)  Delivery  points  under  §  157.211. 

(F)  Temporary  compression  imder 
§  157.209. 
***** 

(3)*   *  * 

(4)  Temporary  compression  means 
compressor  facilities  installed  and 
operated  at  existing  compressor 
locations  for  the  limited  purpose  of 
temporarily  replacing  existing 
permanent  compressor  facilities  that  are 
undergoing  maintenance  or  repair  or 
that  are  pending  permanent 
replacement. 

(5)  Main  line  means  the  principal 
transmission  facilities  of  a  pipeline 
system  extending  fit)m  supply  areas  to 
market  areas  and  does  not  include  small 
diameter  supply  or  delivery  laterals  or 
gathering  lines. 

(6)  Miscellaneous  rearrangement  of 
any  facility  means  any  rearrangement  of 
a  facility  that  does  not  result  in  any 
change  of  service  rendered  by  means  of 
the  facilities  involved,  including 
changes  in  existing  field  operations  or 
relocation  of  existing  facilities: 

(i)  On  the  same  property; 

(ii)  When  required  oy  highway 
construction,  dam  construction,  or  the 
expansion  or  change  of  course  of  rivers, 
streams  or  creeks;  or 

(iii)  To  respcmd  to  other  natural  forces 
beyond  the  certificate  holder's  control 
when  necessary  to  ensure  safety  or 
maintain  the  operational  integrity  of  the 
certificate  holder's  facilities. 
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(7)  Project  means  a  unit  of 
improvement  or  construction  that  is 
used  and  useful  upon  completion. 

•        *        *        •        * 

(10)  Delivery  point  means  a  tap  and/ 
or  metering  and  appurtenant  facilities, 
such  as  heaters,  minor  gas  conditioning, 
treatment,  odorization,  and  similar 
equipment,  necessary  to  enable  the 
certificate  holder  to  deliver  gas  to  any 
party. 
***** 

(12)  Interconnecting  point  means  only 
the  interconnecting  facilities  such  as  the 
tap,  metering,  M&R  fecilities  and  minor 
related  piping. 


§157.203    [Amended] 

26.  In  §  157.203,  paragraph(b)  is 
amended  to  change  the  reference  firom 
"§  157.211(a)"  to  "§  157.211(a)(1)," 
remove  the  references  to  "§  157.213(a)" 
and  "§  157.217"  and  to  add  the 
reference  to  "§  157.209(a)"  in  their 
place.  Paragraph  (c)  is  amended  to 
remove  the  references  to  "§  157.211, 
"§  157.211(b)"  and  "§  157.212. 

§  157.213(b)"  and  to  add  the  reference 
"%  157.211(a)(2)"  in  their  place. 

§157.204    [Amended] 

27.  hi  §  157.204,  paragraph  (d)(2)  is 
removed;  paragraph  (d)(3)  is 
redesignated  as  d(2);  and  paragraphs 
(d)(3),  (4),  and  (5)  and  paragraph  (e)  are 
removed. 

28.  In  §  157.205,  paragraphs  (a), 
introductory  text,  and  (b),  introductory 
text,  are  revised;  paragraph  (c)  is 
removed;  paragraphs  (d)— (i)  are 
redesignated  as  (c) — (h);  in 
paragraph(a)(2)  add  the  words  "or 
dismissed"  after  the  word  "withdrawn"; 
a  sentence  is  added  at  the  end  of 
paragraph  (b)(5);  in  paragraph  (b)(6)  the 
reference  to  "paragraph  (d)"  is  changed 
to  "paragraph  (c)";  redesignated 
paragraph  (c)  is  revised;  in  redesignated 
paragraph  (d)  the  first  sentence  is 
revised;  in  redesignated  paragraph  (f) 
the  words  "and  Producer"  are  removed 
bom  the  reference  to  the  "Director  of 
Pipeline  and  Producer  Regulation";  the 
form  in  redesignated  paragraph  (e)(2)  is 
revised;  in  redesignated  paragraph  ({) 
add  the  words  "or  dismissed"  after  the 
words  "is  not  withdrawn";  and  in 
redesignated  paragraph  (g)  the  heading 
is  revised,  the  words  "and  staff"  are 
removed  and  the  word  "and"  is  added 
between  "certificate  holder"  and 
"protestor",  and  sentences  are  added  at 
the  end  of  the  paragraph  to  read  as 
follows: 

§157.205    Notic*  Procwiurt. 

(a)  Applicability.  No  activity 
described  in  §§  157.208(b), 


157.211(a)(2),  157.214  or  157.216(b)  is 
authorized  by  a  blanket  cratificate 
granted  imder  this  subpart,  imless,  prior 
to  undertaking  such  activity: 

***** 

(b)  Contents.  For  any  activity  subject 
to  the  requirements  of  this  section,  the 
certificate  holder  must  file  with  the 
Secretary  of  the  Conunission  an  original 
and  seven  copies,  as  prescribed  in 

§§  157.6(a)  and  385.2011  of  this  chapter, 
a  request  for  authorization  under  the 
notice  procedures  of  this  section  that 
contains: 
***** 

(5)  *  *  *  The  form  of  notice  shall  also 
include  the  name,  address,  and 
telephone  number  of  an  authorized 
contact  person. 
***** 

(c)  Rejection  of  request.  The  Director 
of  the  Office  of  Pipeline  Regulation  shall 
reject  within  10  days  of  the  date  of  filing 
a  request  which  patently  fails  to  comply 
with  the  provisions  of  paragraph  (b)  of 
this  section,  without  prejudice  to  the 
pipeline's  refiling  a  complete 
application. 

(d)  Publication  of  notice  of  request. 
Unless  the  request  has  been  rejected 
pursuant  to  paragraph  (c)  of  this  section, 
the  Secretary  of  the  Commission  shall 
issue  a  notice  of  the  request  within  10 
days  of  the  date  of  the  filing,  which  wiU 
then  be  published  in  the  Federal 
Register.  *  *  * 

(e)*  *  * 
(2)*   *   * 

United  States  of  America  Before  the  Federal 
Energy  Regulatory  Commission 

[Name  of  pipeline  holding  the  blanket 
certificate]  Docket  No.  [Include  both  docket 
no.  of  the  blanket  certificate  and  the  prior 
notice  transaction] 

Protest  to  Proposed  Blanket  Certificate 
Activity 

(Name  of  Protestor)  hereby  protests  the 
request  filed  by  (Name  of  pipeline)  to 
conduct  a  (construction  of  facilities, 

abandonment,  etc.)  under  §  157. of  the 

Commission's  regulations.  Protestor  seeks  to 
have  this  request  processed  as  a  separate 
application. 

(Include  a  detailed  statement  of  Protestor's 
interest  in  the  activity  and  the  specific 
reasons  and  rationale  for  the  objection  and 
whether  the  protestor  seeks  to  be,  an 
intervener.) 
•         *         *         *         • 

(g)  Withdrawal  or  dismissal  of 
protests.  *  *  *  Within  10  days  of  the 
filing  of  a  protest,  the  Director  of  the 
Office  of  Pipeline  Regiilation  will 
dismiss  that  protest  if  it  does  not  raise 
a  substantive  issue  and  fails  to^irovide 
any  specific  detailed  reason  or  rationale 
for  the  objection.  If  a  protest  is 
dismissed,  the  notice  requirements  of 


this  section  will  not  be  fulfilled  imtil 
the  earlier  of:  (1)  a  30  day  period 
following  the  deadline  determined  in 
paragraph  (d)  of  this  section  has  run;  or 
the  dismissed  protesting  party  notifying 
the  Secretary  of  the  Commission  that  its 
concerns  have  been  resolved. 
***** 

29.  In  §  157.206,  paragraphs  (b)  and 
(c)  are  removed;  paragraph  (d)  is 
redesignated  as  paragraph  (b);  paragraph 
(f)  is  redesignated  as  (c);  paragraph  (g) 

is  redesignated  as  (d);  redesignated  (b)  is 
amended  to  add  an  introductory  text; 
redesignated  (b)(1)  is  revised;  in 
redesignated  (b)(3)(i)-(iii)  the  references 
to  paragraph  (d)  are  removed  and  a 
reference  to  (b)  is  added  in  its  place; 
redesignated  (b)(5)  is  revised; 
redesignated  paragraph  (c)  is  revised; 
and  paragraphs  (e)-(h)  are  removed  to 
read  as  follows: 

§157.206    Standitfd  conditions. 

**••-* 

(b)  Environmental  compliance.  This 
paragraph  only  applies  to  activities  that 
involve  grotmd  disturbance  or  changes 
to  operational  air  and  noise  emissions. 

(1)  The  certificate  holder  shall  adopt 
the  requirements  set  forth  in  §  380.15  of 
this  chapter  for  all  activities  authorized 
by  the  blanket  certificate  and  shall  issue 
the  relevant  portions  thereof  to 
construction  personnel,  with 
instructions  to  use  them. 
***** 

(5)  The  noise  attributable  to  any  new 
compressor  station,  compression  added 
to  an  existing  station,  or  any 
modification,  upgrade  or  update  of  an 
existing  station,  must  not  exceed  a  day- 
night  level  (Ldn)  of  55  dBA  at  any  pre- 
existing noise-sensitive  area  (such  as 
schools,  hospitals,  or  residences). 
***** 

(c)  Commencement.  Any  authorized 
construction,  extension,  or  acquisition 
shall  be  completed  and  made  available 
for  service  by  the  certificate  holder  and 
any  authorized  operation,  or  service, 
shall  be  available  within  one  year  of  the 
date  the  activity  is  authorized  pursuant 
to  §  157.205(h).  The  certificate  holder 
may  apply  to  the  Director  of  the  Office 
of  Pipeline  Regulation  for  an  extension 
of  this  deadline  due  to  construction 
delays.  However,  if  the  request  for 
extension  is  due  to  the  end-user/shipper 
not  being  ready  to  accept  service,  the 
certificate  holder  must  so  notify  the 
Commission  in  writing  no  later  than  10 
days  after  expiration  of  the  one-year 
period. 

30.  In  §  157.207,  paragraphs  (b)  and 
(c)  are  revised;  paragraph  (f)  is  removed; 
paragraphs  (g)  and  (h)  are  redesignated 
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as  paragraphs  (f)  and  (g)  and  paragraph 
(h)  is  removed  to  read  as  follows: 

f  157.207   Qaiwral  rapoiting  requlrefTMntt. 

•  *        •        *        • 

(b)  For  each  delivery  point  authorized 
under  §  157.211(a)(1),  the  information 
required  by  §  157.211(c); 

(c)  for  each  temporary  compressor 
facility  under  §  157.209,  the  information 
required  by  §  157.209(b); 

•  •        *        *        * 

31.  In  §  157.208.  the  heading  is 
revised;  the  paragraph  designations  (1) 
and  (2)  are  removed  from  paragraphs  (a) 
and  (b);  in  paragraphs  (a)  and  (b)  add 
the  word  "replace"  after  the  word 
"construct"  and  add  a  new  sentence  at 
the  end;  remove  paragraphs  (c)(6)  and 
(c)(8);  paragraph  (c)(7)  is  redesignated  as 
(c)(6),  paragraphs  (c)(9)-(ll)  are 
redesignated  as  (c)(7)-{9);  in 
redesignated  (c)(9)  the  first  sentence  is 
revised  and  a  new  sentence  is  added  at 
the  end;  in  paragraph  (d)  the  reference 
to  "GNP"  is  removed  and  a  reference  to 
"GDP"  is  added  in  its  place,  the  words 
"and  Producer"  are  removed  from  the 
phrase  "Director  of  Pipeline  and 
Producer  Regulation",  and  the  reference 
to  §  375.307(t)  is  corrected  to 
§  375.307(d);  paragraph  (e),  the 
introductory  text,  and  paragraph  (e)(2) 
are  revised,  paragraphs  (e)(4)  and  (e)(5) 
are  removed;  paragraph  (e)(8)  is 
redesignated  as  (e)(4),  paragraph  (e)(9)  is 
redesignated  as  (e)(5],  and  paragraphs 
(e)(6)  and  (7)  are  removed;  the  second 
sentence  of  paragraph  (f)(2)  is  revised; 
and  in  paragraph  (g)  the  words  "and 
Producer"  are  removed  from  the  phrase 
"Director  of  Pipeline  and  Producer 
Regulation"  to  read  as  follows: 

f  1 57.206    Construction,  acquisition, 
opsration,  rsptaosmsnt,  and  miscsllansous 
rssrrangsmsnt  of  faciiltiss. 

(a)  *  *  *  The  certificate  holder  shall 
not  segment  projects  in  order  to  meet 
the  cost  limitations  set  forth  in  column 

1  of  Table  I. 

•  *        •        *        * 

(b)  *  *  *  The  certificate  holder  shall 
not  segment  projects  in  order  to  meet 
the  cost  limitations  set  forth  in  column 

2  of  Table  I. 

•  •        •        •        • 

(c)*  *  • 

(9)  A  concise  analysis  discussing  the 
relevant  issues  outlined  in  §  380.12  of 
this  chapter.  *  *  *  Include  a  copy  of  the 
agreements  received  for  compliance 
with  the  Endangered  Species  Act, 
National  Historic  Preservation  Act,  and 
Coastal  Zone  Management  Act 

(e)  Reporting  requirements.  For  each 
facility  completed  during  the  calendar 


year  pursuant  to  paragraph  (a)  of  this 
section,  the  certificate  holder  shall  file 
in  the  manner  prescribed  in  §§  157.6(a) 
and  385.2011  of  this  chapter  as  part  of 
the  required  annual  report  under 
§  157.207(a)  the  information  described 
in  paragraphs  (e)(l)-(5)  of  this  section. 
For  each  facility  completed  during  the 
calendar  year  piusuant  to  paragraph  (b) 
of  this  section,  the  certificate  holder 
shall  file  in  the  manner  prescribed 
above  only  the  information  described  in 
paragraph  (e)(3)  of  this  section. 

(1)  *  *  * 

(2)  The  specific  purpose,  location,  and 
beginning  and  completion  date  of 
construction  of  the  facilities  installed, 
the  date  service  commenced,  and,  if 
applicable,  a  statement  indicating  the 
extent  to  which  the  facilities  were 
jointly  constructed; 


(f) 
(2) 


In  the  event  that  the 


certificate  holder  thereafter  wishes  to 
change  the  maximum  operating  pressure 
of  lateral  facilities  constructed  under 
section  7(c)  or  facilities  constructed 
under  this  section  157.208,  it  shall  file 
an  appropriate  request  pursuant  to  the 
procedures  set  forth  in 
§  157.205(b).*  *  * 
***** 

32.  New  §  157.209  is  added  to  read  as 
follows: 

§  1 57.209    Temporary  compression 
facilitlM. 

(a)  Automatic  authorization.  If  the 
cost  does  not  exceed  the  cost  limitations 
set  forth  in  column  1  of  Table  I,  imder 

§  158.208(d)  of  this  chapter,  the 
certificate  holder  may  install,  operate 
and  remove  temporary  facilities 
provided  that  the  temporary  compressor 
facilities  shall  not  be  used  to  increase 
the  volume  or  service  above  that 
rendered  by  the  involved  existing 
permanent  compressor  unit(s). 

(b)  Reporting  requirements.  As  part  of 
the  certificate  holder's  annual  report  of 
projects  authorized  under  paragraph  (a) 
ofthis  section,  the  certificate  holder 
must  report  the  following  in  the  manner 
prescribed  in  §§  157.6(a)  and  385.2011 
of  this  chapter; 

(1)  A  description  of  the  temporary 
compression  facility,  including  the  size, 
type  and  niunber  of  compressor  units; 

(2)  The  location  at  which  temporary 
compression  was  instaUed.  operated 
and  removed,  including  its  location 
relative  to  existing  facilities; 

(3)  A  description  of  the  permanent 
compression  facility  which  was 
imavailable,  and  a  statement  explaining 
the  reason  for  the  temporary 
compression; 


(4)  The  dates  for  which  the  temporary 
compression  was  installed,  operated 
and  removed;  and 

(5)  If  applicable,  the  information 
required  in  §  157.208(e)(4). 

1157^0    [Removsd] 

33.  Section  157.210  is  removed  and 
reserved. 

34.  In  §  157.211,  the  heading, 
paragraphs  (a),  (b)(l)-(5),  and  (c)(lH3) 
are  revised,  a  new  paragraph  (c)(4)  is 
added,  and  paragraph  (d)  is  removed  to 
read  as  follows: 

1157^1    DsHvMy  points. 

(a)  Construction  and  operation — (1) 
Automatic  authorization.  The  certificate 
holder  may  acquire,  construct,  replace, 
modify,  or  operate  any  delivery  point, 
excluding  the  construction  of  certain 
delivery  points  subject  to  the  prior 
notice  provisions  in  paragraph  (a)(2)  of 
this  section  if: 

(i)  The  natural  gas  is  being  delivered 
to,  or  for  the  account  of,  a  shipper  for 
whom  the  certificate  holder  is,  or  will 
be,  authorized  to  transport  gas;  emd 

(ii)  The  certificate  holder  s  tariff  does 
not  prohibit  the  addition  of  new 
delivery  points. 

(2)  Prior  notice.  Subject  to  the  notice 
procedure  in  §  157.205,  the  certificate 
holder  may  acqmre,  construct,  replace, 
mod^,  or  operate  any  deli venr  point  if: 

(i)  llie  natural  gas  is  being  delivered 
to,  or  for  the  accoimt  of,  an  end-user 
that  is  currently  being  served  by  a  local 
distribution  company;  and 

(ii)  The  natural  gas  is  being  delivered 
to  a  shipper  for  whom  the  certificate 
holder  is.  or  will  be,  authorized  to 
transport  gas;  and 

(iii)  llie  certificate  holder's  tariff  does 
not  prohibit  the  addition  of  new 
delivery  points. 

(b)*  *  • 

(1)  The  name  of  the  end-user,  the 
location  of  the  delivery  point,  and  the 
distribution  company  currently  serving 
the  end-user; 

(2)  A  description  of  the  facility  and 
any  appurtenant  facilities; 

(3)  A  uses  7V2-minute  series  (scale 
1:24,000  or  1:25.000)  topographic  map 
(or  map  of  equivalent  or  greater  detail, 
as  appropriate)  showing  the  location  of 
the  proposed  fecilities; 

(4)  The  quantity  of  gas  to  be  delivered 
through  the  proposed  facility; 

(5)  A  description,  with  supporting 
data,  of  the  impact  of  the  service 
rendered  through  the  proposed  delivery 
tap  upon  the  certificate  holder's  peak 
day  and  annual  deliveries. 

(c)*  •  * 

(1)  A  description  of  the  facilities 
acquired,  constructed,  replaced, 
modified  or  operated  pursuant  to  this 
section; 
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(2)  The  location  and  maximum 
qiiantities  delivered  at  such  delivery 
point; 

(3)  The  actual  cost  and  the  completion 
date  of  the  delivery  point;  and 

(4)  The  date  of  each  agreement 
obtained  pursuant  to  §  157.206(b)(3)  and 
the  date  construction  began. 

§157^12    [Removc*d] 

35.  Section  157.212  is  removed  and 
reserved. 

§157^13    [Removed] 

36.  Section  157.213  is  removed  and 
reserved. 

37.  In  §  157.215,  paragraph  (a), 
introductory  texts  and  paragraph 
(b)(l)(iii)  are  revised  to  read  as  follows: 

S 1 57^1 5    Underground  storage  teeting 
and  development 

(a)  Automatic  authorization.  The 
certificate  holder  is  authorized  to 
acquire,  construct  and  operate  natural 
gas  pipeline  and  compression  facilities, 
including  injection,  withdrawal,  and 
observation  wells  for  the  testing  or 
development  of  underground  reservoirs 
for  the  possible  storage  of  gas,  if: 
***** 

(b)*  *  * 

(D*  *  * 

(iii)  The  cost  of  such  facilities,  the 
date  construction  began,  and  the  date 
they  were  placed  in  service; 
***** 

38.  In  §  157.216,  amend  the 
introductory  text  of  paragraph  (a)  to 
remove  the  words  "facilities,  if 'and 
add  the  words  "faciUties,  and"  in  its 
place;  paragraphs  (a)  (1)  and  (2),  (b),  (c) 
(1)  and  (3),  and  (d)  (1).  (2).  and  (4)  are 
revised;  and  new  paragraphs  (c)(5)  and 
(d)(5)  are  added  to  read  as  follows: 

§157^16    Abandonment 

(a)  *  *  * 

(1)  a  receipt  or  delivery  point,  or 
related  supply  or  delivery  lateral, 
provided  the  facility  has  not  been  used 
to  provide: 

(i)  Interruptible  transportation  service 
during  the  one  year  period  prior  to  the 
effective  date  of  the  proposed 
abandonment,  or 

(ii)  Firm  transportation  service  during 
the  one  year  period  prior  to  the  effective 
date  of  tiie  proposed  abandonment, 
provided  the  point  is  no  longer  covered 
under  a  firm  contract;  or 

(2)  An  eligible  facility  that  was 
installed  pursuant  to  automatic 
authority  under  §  157.208(a),  or  that 
now  qualifies  for  automatic  authority 
under  §  157.208(a),  provided  the 
certificate  holder  obtains  the  written 
consent  of  the  oistomers  served  through 
such  facility.  Consent  is  required  from 


customers  that  have  received  service 
during  the  past  12  months. 

(b)  Prior  Notice.  Subject  to  the  notice 
requirements  of  §  157.205,  the  certificate 
holder  is  authorized  piusuant  to  section 
7(b)  of  the  Natural  Gas  Act  to  abandon: 

(1)  Any  receipt  or  delivery  point  if  all 
of  the  existing  customers  of  the  pipeline 
served  through  the  receipt  or  delivery 
point  consent  in  writing  to  the 
abandonment.  When  filing  a  request  for 
authorization  of  the  proposed 
abandonment  under  the  notice 
procedures  of  §  157.205,  the  certificate 
holder  shall  notify,  in  writing,  the  State 
public  service  commission  having 
regulatory  authority  over  retail  service 
to  the  ciistomers  served  through  the 
delivery  point 

(2)  Any  other  facility  which  qualifies 
as  an  eligible  facility,  and  which  is  not 
otherwise  eligible  for  automatic 
authorization  under  paragraph  (a)(2)  of 
this  section,  provided  the  certificate 
holder  obtains  the  written  consent  of  all 
of  the  customers  served  through  such 
facility.  (Consent  is  required  irom 
customers  that  have  received  service 
during  the  immediate  past  12  months. 

(c)*  *  * 

(1)  The  location,  t)rpe,  size,  and  length 
of  the  subject  facilities; 
***** 

(3)  For  each  facility  an  oath  statement 
that  all  of  the  customers  served  during 
the  past  year  by  the  subject  fecilities 
have  consented  to  the  abandonment,  or 
an  explanation  of  why  the  customers' 
consent  is  not  available; . 
***** 

(5)  For  any  abandonment  resulting  in 
earth  disturbance,  a  USGS  7V2-minute- 
series  (scale  1:24,000  or  1:25,000) 
topographic  map  (or  map  of  equivalent 
or  greater  detail,  as  appropriate) 
showing  the  location  of  the  proposed 
facilities. 

(d)*  *  * 

(1)  A  description  of  the  facilities 
abandoned  pursuant  to  this  section; 

(2)  The  docket  number(s)  of  the 
certificate(s)  authorizing  the 
construction  and  operation  of  the 
facilities  to  be  abandoned; 
***** 

(4)  The  date  earth  disturbance,  if  any, 
related  to  the  abandonment  began  and 
the  date  the  facilities  were  abandoned; 
and 

(5)  The  date  of  the  agreements 
obtained  pursuant  to  §  157.206(b)(3),  if 
earth  disturbance  was  involved. 

39.  In  §  157.217  paragraph  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

S 1 57^1 7    Change*  in  rate  schedules. 

(a)  Automatic  authorization.  The 
certificate  holder  is  authorized  to  permit 


an  existing  customer,  at  the  customer's 
request,  to  change  from  Part  157 
individually  certificated  transportation 
or  storage  service  to  Part  284 
transportation  or  storage  service,  and  to 
abandon  the  Part  157  service,  if: 

(1)  The  combined  volumetric 
limitations  on  deliveries  to  the  customer 
imder  both  rate  schedules  are  not 
increased,  for  either  annual  or  peak  day 
limitations; 

(2)  The  conversion  will  reflect  all  the 
maximiun  rates  and  charges  associated 
with  the  service; 

(3)  The  changes  are  consistent  with 
the  terms  of  the  effective  tariffs  on  file 
with  the  Commission.  The  certificate 
holder  is  granted  a  limited  waiver  of  its 
tariff  requiring  posting  of  available 
capacity. 
***** 

(b)*   *  * 

(2)  The  rate  schedules  and  associated 
rates  involved;  and 

***** 

40.  In  §  157.218,  paragraph  (a)  is 
revised  to  read  as  follows: 

§157.218    Ctianges In customername. 

(a)  Automatic  authorization.  The 
effective  certificates  of  the  certificate 
holder  may  be  amended  to  the  extent 
necessary  to  reflect  the  change  in  the 
name  of  an  existing  customier,  if  the 
certificate  holder  has  filed  any 
necessary  conforming  changes  in  its 
Index  of  Customers,  including  the 
customer's  old  name. 
***** 

41.  In  Appendix  I  to  Subpart  F  of  Part 
157,  in  the  reference  to 

"§  157.206(d)(3)(i)"  in  the  heading  and 
the  references  to  §  157.206(d)"  and 
"§  157.206(d)(7)"  in  the  introductory 
text,  the  (d)  is  removed  and  a  (b)  is 
added  in  its  place;  the  references  to 
"§  157.206(d)(2)(vii)"  in  paragraphs  2,  3 
is  removed  and  "§  157.206(b)(2)(vi)"  is 
added  in  its  place,  and  paragraph  4(b) 
is  revised  to  read  as  follows: 

Appendix  I  to  Subpart  F  of  Part  157— 
Procedures  for  Compliance  With  the 
Endangned  Species  Act  OF  1973  Under 
§lS7.206(bM3Mi) 

***** 

(4)*  *  • 

(b)  The  certificate  holder  shall  be  deemed 
in  compliance  with  §  157.206(b)(2)(vi)  of  the 
Commission's  regulations  if  the  consulted 
agency  agrees  with  the  certificate  holder's 
determination  resulting  from  the  continued 
informal  consultations,  that  the  proposed 
project  is  not  likely  to  adversely  affect  a 
listed  species  or  critical  habitat,  or  that  no 
further  consultation  is  necessary. 

•         *         *         *         * 

42.  Appendix  IT  to  Subpart  F  of  Part 
157  is  revised  to  read  as  follows: 
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Appandix  II  to  Subpart  F— Procedurea  for 
CampUance  With  the  Natimial  Historic 
Praaervation  Act  of  1906  Under 
§lS7.206(bN3Kii) 

The  following  procedures  apply  to  any 
certificate  holder  which  undertakes  a  project 
under  the  authority  of  a  blanket  certificate 
issued  pursuant  to  subparts  E  or  F  of  part  157 
and  to  any  other  service  subject  to 
§  157.206(b)  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations.  For 
the  purposes  of  this  appendix,  Uie  follo%ving 
definitions  apply: 

(a)  "Listed  property"  means  any  district, 
site,  building,  structure  or  object  which  is 
listed  (1)  on  the  National  Register  of  Historic 
Places,  or  (2)  in  the  Federal  Register  as  a 
property  determined  to  be  eligible  for 
inclusion  on  the  National  Register. 

(b)  "SHPO"  means  the  State  Historic 
Preservation  Ofiicer  or  any  alternative  person 
duly  designated,  in  accordance  with  section 
(l)(b)  of  Appendix  II  to  Subpart  F,  to  advise 
on  cultural  resource  matters. 

(c)  "Unlisted  property"  means  any  district, 
site,  building,  structiire  or  object  which  is  not 
a  listed  property. 

(d)  "THPO"  means  the  Tribal  Historic 
Preservation  Officer. 

The  certificate  holder  shall  be  deemed  to 
be  in  compliance  with  §  157.206(b)(2)(iii)  of 
the  Commission's  regulations  only  if,  prior  to 
constructing  facilities  or  abandoning 
facilities  by  removal  under  the  blanket 
certificate,  it  complies  with  the  following 
procedures: 

(l)(a)  If  federally  administered  land  would 
be  directly  affected  by  the  project,  then  the 
procedures  used  by  the  appropriate  Tribal  or 
Federal  land  managing  agency  to  comply 
with  section  106  of  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  470f, 
shall  take  precedence  over  these  procedures. 
The  procedures  in  this  appendix  apply  to 
State  and  private  lands,  and  Federal  lands  for 
which  there  are  no  other  Federal  procedures. 

(b)  If  there  is  no  SHPO,  or  THPO,  if 
appropriate,  or  if  the  SHPO,  or  THPO,  as 
appropriate,  declines  to  consult  with  the 
certificate  holder,  the  certificate  holder  shall 
so  inform  the  environmental  staff  of  the 
Office  of  Pipeline  Regulation  and  shall  not 
proceed  with  these  procedures  or  the  project 
imtil  an  alternate  consultant  has  been  duly 
designated. 

(2)  It  shall  be  the  certificate  holder's 
responsibility  to  identify  or  cause  to  be 
identified  listed  properties  and  unlisted 
properties  that  satisfy  the  National  Register 
Criteria  for  Evaluation  (36  CFR  1202.6),  that 
are  located  within  the  area  of  the  project's 
potential  environmental  impact  and  that  may 
be  affiacted  by  the  undertaking. 

(3)  The  certificate  holder  shall: 

(a)  Check  the  National  Register  of  Historic 
Places  and  consult  with  the  SHPO,  or  THPO, 
as  appropriate,  to  identify  all  listed 
properties  within  the  area  of  the  project's 
potential  environmental  impact; 

(b)  Consult  with  the  SHPO,  or  THPO,  as 
appropriate,  and  to  the  extent  deemed 
appropriate  by  the  SHPO,  or  THPO,  as 
appropriate,  check  public  records  and 
consult  with  other  individuals  and 
organizations  with  historical  and  cultural 
expertise,  to  determine  whether  unlisted 


properties  that  satisfy  the  National  Register 
Criteria  for  Evaluation  are  known  or  likely  to 
occur  within  the  area  of  the  project's 
potential  environmental  imf»act;  and 

(c)  Consult  with  the  SHPO,  or  THPO,  as 
appropriate,  to  determine  the  need  for 
surveys  to  identify  unknown  unlisted 
properties.  The  certificate  holder  shall 
evaluate  the  eligibility  of  any  known  unlisted 
properties  located  within  the  area  of  the 
project's  potential  environmental  impact 
according  to  the  National  Register  Criteria  for 
Evaluation. 

(4)  The  certificate  holder  shall  be  deemed 
in  compliance  with  §  157.206(b)(2)(iii)  of  the 
Commission's  regulations  if  the  SHPO,  or 
THPO,  as  appropriate,  agrees  with  the 
certificate  holder  that  no  survey  is  required, 
and  that  no  listed  properties  or  unlisted 
properties  that  satisfy  the  National  Register 
Criteria  for  Evaluation  occur  in  the  area  of 
the  project's  potential  environmental  impact. 

(5)  If  the  SHPO,  or  THPO,  as  appropriate, 
determines  that  surveys  are  required  to 
ensure  that  no  listed  properties,  or  unlisted 
properties  that  satisfy  the  National  Register 
Criteria  for  Evaluation,  occur  within  the  area 
of  the  project's  potential  environmental 
impact,  the  certificate  holder  shall  perform 
surveys  deemed  by  the  SHPO,  or  THPO,  as 
appropriate,  to  be  of  sufficient  scope  and 
intensify  to  identify  and  evaluate  such 
properties.  The  certificate  holder  shall 
submit  the  results  of  the  sujrveys  including  a 
statement  as  to  which  unlisted  properties 
satisfy  the  National  Register  Criteria  for 
Evaluation,  to  the  SHPO  and  solicit 
comments  on  the  surveys  and  the 
conclusions. 

(6)  The  certificate  holder  shall  be  deemed 
in  compliance  with  §  157.206(b)(2)(iii)  of  the 
Commission's  regulations  if,  upon 
conclusion  of  the  surveys,  the  certificate 
holder  and  the  SHPO,  or  THPO,  as 
appropriate,  agree  that  no  listed  properties, 
and  no  unlisted  properties  which  satisfy  the 
National  Register  Criteria  for  Evaluation, 
occur  in  the  area  of  the  project's  potential 
environmental  impact. 

(7)  For  each  listed  property,  and  each 
unlisted  property  which  satisfies  the 
National  Register  Criteria  for  Evaluation, 
which  is  located  within  the  area  of  the 
project's  potential  environmental  impact,  the 
certificate  holder,  in  consultation  with  the 
SHPO,  shall  apply  the  Criteria  of  Effect  (36 
CFR  800.5)  to  determine  whether  the  project 
mil  have  an  effect  upon  the  historical, 
architectural,  archeological,  or  cultural 
characteristics  of  the  property  that  qualified 
it  to  meet  National  Register  Criteria  for 
Evaluation.  The  certificate  holder  shall  be 
deemed  in  compliance  with 

§  157.206(b)(2)(iu)  of  the  Commission's 
regulations  if  the  certificate  holder  and  the 
SHPO  agree  that  the  project  will  not  affect 
these  chau^cteristics. 

(8)  If  either  the  certificate  holder  or  the 
SHPO,  or  THPO,  as  appropriate,  finds  that 
the  project  may  affect  a  listed  property  or  an 
unlisted  properfy  which  satisfies  the 
National  Register  Criteria  for  Evaluation, 
located  within  the  area  of  the  project's 
potential  environmental  impact,  then  the 
project  shall  not  be  authorized  under  the 
blanket  certificate  unless  such  properties  can 


be  avoided  by  relocation  of  the  project  to  an 
area  where  the  SHPO,  or  THPO,  as 
appropriate,  agrees  that  no  listed  properties 
or  unlisted  properties  that  satisfy  the 
National  Register  Criteria  for  Evaluation 
occur.  The  certificate  holder  shall  be  deemed 
in  compliance  with  §  157.206(b)(2)(iii)  of  the 
Commission's  regulations  if  the  project  is 
relocated  as  described  above. 

(9)  If  the  certificate  holder  and  the  SHPO, 
or  THPO,  as  appropriate,  are  unable  to  agree 
upon  the  need  for  a  survey,  the  adequacy  of 
a  survey,  or  the  results  of  application  of  the 
National  Register  Criteria  for  Evaluation  to  an 
unlisted  property,  the  project  shall  not  be 
authorized  under  the  blanket  certificate. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  ACT,  THE 
NATURAL  GAS  POLICY  ACT  OF  1978 
AND  RELATED  AUTHORITIES. 

43.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352;  43  U.S.C.  1331- 
1356. 

44.  hi  §  284.221,  paragraph  (d)(1)  is 
amended  to  remove  the  "s"  from  the 
word  "paragraphs"  and  to  remove  the 
phrase  "and  (d)(3)";  paragraph  (d)(3)  is 
removed;  the  word  "replacement,"  is 
added  to  paragraph  (f)(3)  after  the  word 
"operation";  paragraph  (f)(4)  is  revised; 
and  the  phrase  "and  §  157.212"  is 
removed  from  paragraph  (h)(3)  to  read 
as  follows: 

f  284.221    GMMial  rule;  transportation  by 
intefalate  pipeline  on  behalf  of  otitera. 

*  «        »        *        * 

(0*  *  • 

(4)  Authorization  for  delivery  points 
is  subject  to  the  automatic  authorization 
under  §  157.211(a)(1)  and  the  prior 
notice  procedures  under  §  157.211(a)(2) 
and  §157.205. 

*  *        *        *        • 

45.  Section  284.262  is  revised  to  read 
as  foUows: 


1284.282 

For  purposes  of  this  subpart: 

Emergency  means: 

(1)  Any  situation  in  which  an  actual 
or  expected  shortage  of  gas  supply  or 
capacity  would  require  an  interstate 
pipeline  company,  intrastate  pipeline, 
local  distribution  company,  or  Hinshaw 
pipeline  to  curtail  deliveries  of  gas  or 
provide  less  than  the  projected  level  of 
service  to  any  pipeline  customs, 
including  any  situation  in  which 
additional  supplies  or  capacity  are 
necessary  to  ensiue  a  pipeline's 
contracted  level  of  service  to  any 
customer,  but  not  including  any 
situation  in  which  additional  supplies 
or  capacity  are  needed  to  increase  the 
contracted  level  of  service  to  an  existing 


Fedw-al  RegMtw/Vol.  64,  No.  93 /Friday,  May  14.  1999 /Rules  and  Regulations 


26611 


customer  or  to  provide  service  to  a  new 
customer;  or 

(2)  A  sudden  unanticipated  loss  of 
natural  gas  supply  or  capacity;  or 

(3)  An  anticipated  loss  of  natiual  gas 
supply  or  capacity  due  to  a  foreseeable 
fecility  outage  resulting  from  a  landslide 
or  riverbed  erosion  or  other  natural 
forces  beyond  the  participant's  control. 
Participants  may  seek  a  temporary 
certificate  tmder  §§  157.17  of  this 
chapter  if  the  facilities  to  remedy  the 
emergency  cannot  be  constructed 
automatically  under  §  2.55(b)  or 

§  157.208(a)  of  this  chapter. 

(4)  A  situation  in  which  the 
participant,  in  good  feith,  determines 
that  immediate  action  is  required  or  is 
reasonably  anticipated  to  be  required  for 
protection  of  life  or  health  or  for 
maintenance  of  physical  property. 

Emergency  does  not  mean  any 
situation  resulting  from  a  failiue  by  any 
person  to  transport  natural  gas  imder 
subpart  B,  C,  or  G  of  this  part. 

Projected  level  of  service  means  the 
level  of  gas  volumes  to  be  delivered  by 
the  company  for  each  customer  and 
additional  gas  volumes  needed  by  a 
customer  due  solely  to  a  weather- 
induced  increase  in  requirements. 

Emergency  natural  gas  means  natural 
gas  sold,  transported,  or  exchanged  in 
an  emergency  natural  gas  transaction. 

Emergency  natural  gas  transaction 
means  the  sale,  transportation,  or 
exchange  of  natural  gas  (including  the 
construction  and  operation  of  necessary 
facilities)  conducted  pursuant  to  this 
subpart,  that  is: 

(1)  Necessary  to  alleviate  an 
emergency;  and 

(2)  Not  anticipated  to  extend  for  more 
than  60  days  in  duration. 

Emergency  facilities  means  any 
facilities  necessary  to  alleviate  the 
emergency  within  the  time  frame 
established  in  §  284.264(b).  Participants 
can  seek  permanent  authority  to  operate 
the  emergency  facilities  either  under  the 
temporary  certificate  provisions  of 
§  157.17  of  this  chapter  or  the  prior 
notice  provisions  of  §  157.208(b)  of  this 
chapter. 

Participant  means  any  first  seller, 
interstate  pipeline,  intrastate  pipeline, 
local  distribution  company  or  (^nshaw 
pipeline  that  participates  in  an 
emergency  natural  gas  transaction  under 
this  subpart. 

Recipient  means: 

(1)  In  the  case  of  a  sale  of  emergency 
natural  gas,  the  piuxdiaser  of  such  gas; 
or 

(2)  In  the  case  of  a  transportation  or 
exchange  of  natural  gas  when  there  is  no 
sale  of  emergency  natural  gas  imder  this 
subpart,  the  participant  who  receives 
the  gas. 


Hinshaw  pipeline  means  a  pipeline 
that  is  exempt  bom  the  Natxual  Gas  Act 
jiuisdiction  of  the  Commission  by 
reason  of  section  1(c)  of  the  Natural  Gas 
Act. 

§284.288    [RwnovwQ 

46.  Section  284.288  is  removed  and 
reserved. 

PART  375— THE  COMMISSION 

47.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
71 7-71 7w,  3301-3432;  16  U.S.C.  791-825r, 
2601-2645;  42  U.S.C.  7101-7352. 

48.  In  §  375.307,  paragraph  (a)(1)  is 
revised;  paragraph  (a)(2)  is  removed; 
paragraphs  (a)(3)-(5)  are  redesignated  as 
paragraphs  (a)(2)-(4)  and  are  revised; 
paragraphs  (a)(6)  and  (a)(7)  are 
redesignated  as  (a)(5)  and  (6); 
paragraphs  (a)(8)  and  (a)(9)  are  removed; 
paragraph  (a)(10)-(12)  are  redesignated 
as  (a)(7}-(9);  new  paragraph  (a)(10)  is 
added;  paragraphs  (a)(14Hl6)  are 
redesignated  as  (a)(ll)-(13),  and 
paragraphs(a)(17)  and  (a)(18)  are 
removed;  paragraphs  (b)(4)  and  (5)  and 
(c)  are  removed;  paragraph  (d)  is 
redesignated  as  (c);  paragraphs  (e)(3) 
and  (7)  are  removed;  paragraphs  (e)(4)- 
(6)  are  redesignated  as  (e)(3)--(5); 
paragraphs  (e)-(g)  are  redesignated  as 
(d)-(f);  and  redesignated  paragraph 
(e)(3)  is  revised  all  to  read  as  follows: 

1375.307    Delegation*  to  ttM  Director  of 
the  Office  of  Pipeline  Regulation. 

•  *        *        •        • 

(a)*  •  • 

(1)  Applications  or  amendments 
requesting  authorization  for  the 
construction  or  acquisition  and 
operation  of  facilities  that  have  a 
construction  or  acquisition  cost  less 
than  the  limits  specified  in  Coliunn  2  of 
Table  I  in  §  157.208(d)  of  this  chapter; 

(2)  Applications  by  a  pipeline  for  the 
abandonment  of  pipeline  facilities  or  for 
the  deletion  of  delivery  points; 

(3)  Applications  to  abandon  pipeline 
facilities  or  services  involving  a  specific 
customer  or  customers,  if  sudi  customer 
or  customers  have  agreed  to  the 
abandonment; 

(4)  Applications  for  temporary  or 
permanent  certificates  (and  for 
amendments  thereto)  for  the 
transportation,  exchange,  or  storage  of 
natural  gas,  provided  that  the  cost  of 
construction  of  the  certificate 
applicant's  related  facility  is  less  than 
the  limits  specified  in  Column  2  of 
Table  I  in  §  157.208(d)  of  this  chapter. 

*  *        •        •        • 

(10)  Dismiss  any  protest  to  prior 
notice  filings  made  pursuant  to 


S  157.205  of  this  chapter  that  does  not 
raise asubstantive  issue  and  fails  to 
provide  any  specific  detailed  reason  or 
rationale  for  the  objection; 

(e)*  •  • 

(3)  Fees  prescribed  in  §§  381.207  and 
381.403  of  this  chapter  in  accordance 
with  §§  381.106(b)  of  this  chapter, 

PART  380-REGULATK)NS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

49.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authoritjr:  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321-4370a; 
Department  of  Energy  Organization  Act.  42 
U.S.C.  7101-7352;  E.O.  12009,  3  CFR  1978 
Comp.,  p.  142. 


1380.3    [An 

50.  Section  380.3(c)(2)  is  amended  to 
add  the  words  "§  380.12  and"  after  the 
words  "information  identified  in". 

§380.4    [Amended] 

51.  In  §  380.4(a)(28)  remove  the  word 
"tops"  and  add  the  word  "taps"  in  its 
place. 

52.  New  §  380.12,  is  added  to  read  as 
follows: 

§  380.1 2    Environmental  Reports  for 
Natural  Gai  Act  Applications. 

(a)  Introduction.  (1)  The  applicant 
must  submit  an  environmental  report 
with  any  application  that  proposes  the 
construction,  operation,  or 
abandonment  of  any  facility  identified 
in  §  380.3(c)(2)(i).  llie  environmental 
report  shall  consist  of  the  thirteen 
resource  reports  and  related  material 
described  in  this  section. 

(2)  The  detail  of  each  resoince  report 
must  be  commensurate  with  the 
complexity  of  the  proposal  and  its 
potential  for  environmental  impact. 
Each  topic  in  each  resoiut:e  report  shall 
be  addressed  or  its  omission  justified, 
unless  the  resource  report  description 
indicates  that  the  data  is  not  required 
for  that  type  of  proposal.  If  material 
required  for  one  resource  report  is 
provided  in  another  resource  report  or 
in  another  exhibit,  it  may  be 
incorporated  by  reference.  If  any 
resource  report  topic  is  required  for  a 
particular  project  but  is  not  provided  at 
the  time  the  application  is  filed,  the 
environmental  report  shall  explain  why 
it  is  missing  and  when  the  applicant 
anticipates  it  will  be  filed. 

(3)  The  appendix  to  this  part  contains 
a  checklist  of  the  minimum  filing 
requirements  for  an  environmental 
report.  Failure  to  provide  at  least  the 
applicable  checklist  items  will  result  in 
rejection  of  the  application  unless  the 
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Director  of  OPR  determines  that  the 
applicant  has  provided  an  acceptable 
reason  for  the  item's  absence  and  an 
acceptable  schedule  for  filing  it.  Failure 
to  file  within  the  accepted  schedule  will 
result  in  rejection  of  the  application. 

(b)  General  requirements.  As 
aporopriate,  each  resource  report  shall: 

fl)  Address  conditions  or  resources 
that  might  be  directly  or  indirectly 
affected  by  the  project. 

(2)  Identify  significant  environmental 
effects  expected  to  occin  as  a  res\ilt  of 
the  project; 

(3j  Identify  the  effects  of  construction, 
operation  (including  maintenance  and 
malfunctions),  and  termination  of  the 
project,  as  well  as  cumulative  effects 
resulting  from  existing  or  reasonably 
foreseeable  projects; 

(4)  Identify  measines  proposed  to 
enhance  the  environment  or  to  avoid, 
mitigate,  or  compensate  for  adverse 
effects  of  the  project; 

(5)  Provide  a  list  of  publications, 
reports,  and  other  literature  or 
communications,  including  agency 
contacts,  that  were  cited  or  relied  upon 
to  prepare  each  report.  This  hst  should 
include  the  name  and  tide  of  the  person 
contacted,  their  affiliations,  and 
telephone  number. 

(6)  Whenever  this  section  refers  to 
"mileposts"  the  applicant  may 
substitute  "survey  centerline  stationing" 
if  so  desired.  However,  whatever 
method  is  chosen  should  be  used 
consistentiy  throughout  the  resource 
reports. 

(c)  Resource  Report  l^^neral 
project  description.  This  report  is 
required  for  all  applications.  It  will 
describe  facilities  associated  with  the 
project,  special  construction  and 
operation  procedures,  construction 
timetables,  future  plans  for  related 
construction,  compliance  with 
regulations  and  codes,  and  permits  that 
must  be  obtained.  Resource  Report  1 
must: 

(1)  Describe  and  provide  location 
m^s  of  all  jiuisdictional  facilities, 
including  all  aboveground  facilities 
associat€>d  with  the  project  (such  as: 
meter  stations,  pig  launchers/receivers, 
valves),  to  be  constructed,  modified, 
abandoned,  replaced,  or  removed, 
including  related  construction  and 
operational  support  activities  and  areas 
such  as  maintenance  bases,  staging 
areas,  communications  towers,  power 
lines,  and  new  access  roads  (roads  to  be 
built  or  modified).  As  relevant,  the 
report  must  describe  the  length  and 
diameter  of  the  pipeline,  the  types  of 
aboveground  facilities  that  would  be 
installed,  and  associated  land 
requirements.  It  must  also  identify  other 
companies  that  must  construct 


jiuisdictional  facilities  related  to  the 
project,  where  the  facilities  would  be 
located,  and  where  they  are  in  the 
Conunission's  approval  process. 

(2)  Identify  ancf  describe  all 
nonjiuisdictional  facilities,  including 
auxiliary  facilities,  that  will  be  built  in 
association  with  the  project,  including 
facilities  to  be  built  by  other  companies. 

(i)  Provide  the  following  information: 

(A)  A  brief  description  of  each 
facility,  including  as  appropriate: 
Ownership,  land  requirements,  gas 
consumption,  megawatt  size, 
construction  status,  and  an  update  of 
the  latest  status  of  Federal,  state,  and 
local  permits/approvals; 

(B)  The  length  and  diameter  of  any 
interconnecting  pipeline: 

(C)  Current  1:24,000/1:25,000  scale 
topographic  maps  showing  the  location 
of  the  facilities; 

(D)  Correspondence  with  the 
appropriate  State  Historic  Preservation 
Officer  (SHPO)  or  duly  authorized 
Tribal  Historic  Preservation  Officer 
(THPO)  for  tribal  lands  regarding 
whether  properties  eligible  for  listing  on 
the  National  Register  of  Historic  Places 
(NRHP)  would  be  affected; 

(E)  Correspondence  with  the  U.S.  Fish 
and  Wildlife  Service  (and  National 
Marine  Fisheries  Service,  if  appropriate) 
regarding  potential  impacts  of  the 
proposed  facility  on  federally  listed 
threatened  and  endangered  species;  and 

(F)  For  facilities  wimin  a  designated 
coastal  zone  management  area,  a 
consistency  determination  or  evidence 
that  the  owner  has  requested  a 
consistency  determination  from  the 
state's  coastal  zone  management 
program. 

(ii)  Address  each  of  the  following 
factors  and  indicate  which  ones,  if  any, 
appear  to  indicate  the  need  for  the 
Commission  to  do  an  environmental 
review  of  project-related 
nonjiuisdictional  facilities. 

(A)  Whether  or  not  the  regulated 
activity  comprises  "merely  a  link"  in  a 
corridor  type  project  (e.g.,  a 
transportation  or  utility  transmission 
project). 

(B)  Whether  there  are  aspects  of  the 
nonjurisdictional  facility  in  the 
immediate  vicinity  of  the  regulated 
activity  which  uniquely  determine  the 
location  and  configuration  of  the 
regulated  activity. 

(C)  The  extent  to  which  the  entire 
project  will  be  within  the  Commission's 
jurisdiction. 

(D)  The  extent  of  cumulative  Federal 
control  and  responsibility. 

(3)  Provide  the  following  maps  and 
photos: 

(i)  Current,  original  United  States 
Geological  Survey  (USGS)  7.5-minute 


series  topographic  maps  or  maps  of 
equivalent  detail,  covering  at  least  a  0.5- 
mile-wide  corridor  centered  on  the 
pipeline,  with  integer  mileposts 
identified,  showing  the  location  of 
rights-of-way,  new  access  roads,  other 
linear  construction  areas,  compressor 
stations,  and  pipe  storage  areas.  Show 
nonlinear  cons^ction  areas  on  maps  at 
a  scale  of  1:3,600  or  larger  keyed 
graphically  and  by  milepost  to  the  right- 
of-way  maps. 

(ii)  Original  aerial  images  or 
photographs  or  photo-based  alignment 
sheets  based  on  these  sources,  not  more 
than  1  year  old  (unless  older  ones 
accinately  depict  current  land  use  and 
development)  and  with  a  scale  of 
1:6,000  or  larger,  showing  the  proposed 
pipeline  route  and  location  of  major 
aboveground  facilities,  covering  at  least 
a  0.5  mile- wide  corridor,  and  including 
mileposts.  Older  images/photographs/ 
alignment  sheets  should  be  modified  to 
show  any  residences  not  depicted  in  the 
original.  Alternative  formats  (e.g.,  blue- 
line  prints  of  acceptable  resolution) 
need  prior  approval  by  the 
environmentd  staff  of  the  Office  of 
Pipeline  Regulation. 

(iii)  In  addition  to  the  copy  required 
under  §  157.6(a)(2)  of  this  chapter, 
applicant  should  send  two  additional 
copies  of  topographic  maps  and  aerial 
images/photographs  directiy  to  the 
environmental  staff  of  the  Office  of 
Pipeline  Regulation. 

(4)  When  new  or  additional 
compression  is  proposed,  include  large 
scale  (1:3,600  or  greater)  plot  plans  of 
each  compressor  station.  The  plot  plan 
should  reference  a  readily  identifiable 
point(s)  on  the  USGS  maps  required  in 
paragraph  (c)(3)  of  this  section.  The 
maps  and  plot  plans  must  identify  the 
location  of  the  nearest  noise-sensitive 
areas  (schools,  hospitals,  or  residences) 
within  1  mile  of  the  compressor  station, 
existing  and  proposed  compressor  and 
auxiliary  buildings,  access  roads,  and 
the  limits  of  areas  that  would  be 
permanenUy  disturbed. 

(5)  Identify  aboveground  facilities  to 
be  abandoned,  how  they  would  be 
abandoned,  and  how  the  site  would  be 
restored. 

(6)  Describe  and  identify  by  milepost, 
proposed  construction  and  restoration 
methods  to  be  used  in  areas  of  rugged 
topography,  residential  areas,  active 
croplands,  sites  where  the  pipeline 
would  be  located  parallel  to  and  under 
roads,  and  sites  where  explosives  are 
likely  to  be  used. 

(7)  Unless  provided  in  response  to 
Resource  Report  5,  describe  estimated 
workforce  requirements,  including  the 
number  of  pipeline  construction 
spreads,  average  workforce 
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requirements  for  each  construction 
spread  and  meter  or  compressor  station, 
estimated  duration  of  construction  from 
initial  clearing  to  final  restoration,  and 
number  of  personnel  to  be  hired  to 
operate  the  proposed  project 

(8)  Describe  reasonably  foreseeable 
plans  for  future  expansion  of  facilities, 
including  additional  land  requirements 
and  the  compatibility  of  those  plans 
with  the  current  proposal. 

(9)  Describe  all  authorizations 
required  to  complete  the  proposed 
action  and  the  status  of  applications  for 
such  authorizations.  Identify 
environmental  mitigation  requirements 
specified  in  any  permit  or  proposed  in 
any  permit  application  to  die  extent  not 
specified  elsewhere  in  this  section. 

(10)  Provide  the  names  and  addresses 
of  all  landowners  whose  land  would  be 
crossed  by  the  project  facilities.  Include 
the  names  and  addresses  of  all  residents 
adjacent  to  new  or  modified  compressor 
stations. 

(d)  Resource  Report  2 — Water  use  and 
quality.  This  report  is  required  for  all 
applications,  except  those  which 
involve  only  facilities  within  the  areas 
of  an  existing  compressor,  meter,  or 
regulator  station  that  were  disturbed  by 
construction  of  the  existing  facilities,  no 
wetlands  or  waterbodies  are  on  the  site 
and  there  would  not  be  a  significant 
increase  in  water  use.  The  report  must 
describe  water  quality  and  provide  data 
sufficient  to  determine  the  expected 
impact  of  the  project  and  the 
effectiveness  of  mitigative, 
enhancement,  or  protective  measiires. 
Resoiuce  Report  2  must: 

(1)  Identify  and  describe  by  milepost 
perennial  waterbodies  and  municipal 
water  supply  or  watershed  areas, 
specially  designated  surface  water 
protection  areas  and  sensitive 
waterbodies,  and  wetlands  that  would 
be  crossed.  For  each  waterbody 
crossing,  identify  the  approximate 
width,  state  water  quality 
classifications,  any  known  potential 
pollutants  present  in  the  water  or 
sediments,  and  any  potable  water  intake 
sources  within  3  miles  downstream. 

(2)  Compare  proposed  mitigation 
measiues  with  the  staff's  current 
"Wetland  and  Waterbody  Construction 
and  Mitigation  Procedures,"  which  are 
available  from  the  Commission  Internet 
home  page  or  the  Conunission  staff, 
describe  what  proposed  alternative 
mitigation  woiild  provide  equivalent  or 
greater  protection  to  the  environment, 
and  provide  a  description  of  site- 
specific  construction  techniques  that 
would  be  used  at  each  major  waterbody 
crossing. 

(3)  Describe  t)rpical  staging  area 
requirements  at  waterbody  and  wetland 


crossings.  Also,  identify  and  describe 
waterbodies  and  wetlands  where  staging 
areas  are  likely  to  be  more  extensive. 

(4)  Include  National  Wetland 
Inventory  (NWI)  maps.  If  NWI  maps  are 
not  available,  provide  the  appropriate 
state  wetland  maps.  Identify  for  each 
crossing,  the  milepost,  the  wetland 
classification  specified  by  the  U.S.  Fish 
and  Wildlife  Service,  and  the  length  of 
the  crossing.  Include  two  copies  of  the 
NWI  maps  (or  the  substitutes,  if  NWI 
maps  are  not  available)  clearly  showing 
the  proposed  route  and  mileposts 
directed  to  the  environmental  staff. 
Describe  by  milepost,  wetland  crossings 
as  determined  by  field  delineations 
using  the  current  Federal  methodology. 

(5)  Identify  aquifers  within  excavation 
depth  in  the  project  area,  including  the 
depth  of  the  aquifer,  current  and 
projected  use,  water  quality  and  average 
yield,  and  known  or  suspected 
contamination  problems. 

(6)  Describe  specific  locations,  the 
quantity  required,  and  the  method  and 
rate  of  withdrawal  and  discharge  i)f 
hydrostatic  test  water.  Describe 
suspended  or  dissolved  material  likely 
to  be  present  in  the  water  as  a  result  of 
contact  with  the  pipeline,  particularly  if 
an  existing  pipeline  is  being  retested. 
Describe  chemical  or  physical  treatment 
of  the  pipeline  or  hydrostatic  test  water. 
Discuss  waste  products  generated  and 
disposal  methods. 

(7)  If  imderground  storage  of  natural 
gas  is  proposed: 

(i)  Identify  how  water  produced  fit)m 
the  storage  field  wiU  be  disposed  of,  and 

(ii)  For  salt  caverns,  identify  the 
source  locations,  the  quantify  required, 
and  the  method  and  rate  of  withdrawal 
of  water  for  creating  salt  cavem(s),  as 
well  as  the  means  of  disposal  of  brine 
resulting  from  cavern  leaching. 

(8)  Discuss  proposed  mitigation 
measiues  to  reduce  the  potential  for 
adverse  impacts  to  surface  water, 
wetlands,  or  groundwater  qualify  to  the 
extent  they  are  not  described  in 
response  to  paragraph  (d)(2)  of  this 
section.  Discuss  the  potential  for 
blasting  to  affect  water  wells,  springs, 
and  wetlands,  and  measures  to  be  taken 
to  detect  and  remedy  such  effects. 

(9)  Identify  the  location  of  known 
pubUc  and  private  groundwater  supply 
wells  or  springs  within  150  feet  of 
proposed  construction  areas.  Identify 
locations  of  EPA  or  state-designated 
sole-soiux»  aquifers  and  wellhead 
protection  areas  crossed  by  the 
proposed  pipeline  facilities. 

(e)  Resource  Report  3 — Fish,  wildlife, 
and  vegetation.  This  report  is  required 
for  all  applications,  except  those 
involving  only  facilities  within  the 
improved  area  of  an  existing 


compressor,  meter,  or  regulator  station. 
It  must  describe  aquatic  life,  wildlife, 
and  vegetation  in  the  vicinify  of  the 
proposed  project;  expected  impacts  on 
these  resources  including  potential 
effects  on  biodiversify;  and  proposed 
mitigation,  enhancement  or  protection 
measures.  Resource  Report  3  must: 

(1)  Describe  commercial  and 
recraational  warmwater,  coldwater,  and 
saltwater  fisheries  in  the  affected  area 
and  associated  significant  habitats  such 
as  spawning  or  rearing  areas  and 
estuaries. 

(2)  Describe  terrestrial  habitats, 
including  wetlands,  typical  wildlife 
habitats,  and  rare,  unique,  or  otherwise 
significant  habitats  that  might  be 
affected  by  the  proposed  action. 
Describe  typical  species  that  have 
commercial,  recreational,  or  aesthetic 
value. 

(3)  Describe  and  provide  the  affected 
acreage  of  vegetation  cover  types  that 
would  be  affected,  including  unique 
ecosystems  or  communities  such  as 
renmant  prairie  or  old-growth  forest,  or 
significant  individual  plants,  such  as 
old-growth  specimen  trees. 

(4  J  Describe  the  impact  of 
construction  and  operation  on  aquatic 
and  terrestrial  species  and  their  habitats, 
including  the  possibilify  of  a  major 
alteration  to  ecosystems  or  biodiversify, 
and  any  potential  impact  on  state-listeid 
endangered  or  threatened  species. 
Describe  the  impact  of  maintenance, 
clearing  and  treatment  of  the  project 
area  on  fish,  wildlife,  and  vegetation. 
Surveys  may  be  required  to  determine 
specific  areas  of  significant  habitats  or 
communities  of  species  of  special 
concern  to  state  or  local  agencies. 

(5)  Identify  all  federally  listed  or 
proposed  endangered  or  threatened 
species  and  critical  habitat  that 
potentially  occiir  in  the  vicinify  of  the 
project  Discuss  the  results  of  the 
consultation  requirements  listed  in 

§  380.13(b)  at  least  through 
§  380.13(b)(5)(i)  and  include  any  written 
correspondence  that  resulted  &t>m  the 
consultation.  The  initial  application 
must  include  the  results  of  any  required 
surveys  unless  seasonal  considerations 
make  this  impractical.  If  species  surveys 
are  impractical,  there  must  be  field 
siuveys  to  determine  the  presence  of 
suitable  habitat  unless  the  entire  project 
area  is  suitable  habitat. 

(6)  Describe  site-specific  mitigation 
measures  to  minimize  impacts  on 
fisheries,  wildlife,  and  vegetation. 

(7)  Include  copies  of  correspondence 
not  provided  pursuant  to  paragraph 
(e)(5)  of  this  section,  containing 
recommendations  from  appropriate 
Federal  and  state  fish  and  wildlife 
agencies  to  avoid  or  limit  impact  on 
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wildlife,  fisheries,  and  vegetation,  and 
the  applicant's  response  to  the 
recommendations. 

(f)  Resource  Report  4— Cultured 
resources.  This  report  is  required  for  all 
applications.  In  order  to  prepare  this 
report,  the  applicant  must  follow  the 
principles  in  §  380.14  of  this  part 
Guidance  on  the  content  and  the  format 
for  the  documentation  listed  below,  as 
well  as  professional  qualifications  of 
preparers,  is  detailed  in  "OPR's 
Guidelines  for  Reporting  on  Cultural 
Resources  Investigations,"  which  is 
available  from  the  Conunission  Internet 
home  page  or  from  the  Commission 
staff. 

(1)  Resource  Report  4  must  contain: 
(i)  Documentation  of  the  applicant's 

initial  cultural  resources  consultation, 
including  consultations  with  Native 
Americans  and  other  interested  persons 
(if  appropriate); 

(ii)  Ovwview  and  Survey  Reports,  as 
appropriate; 

(iii)  Evaluation  Report,  as  appropriate; 

(iv)  Treatment  Plan,  as  appropriate; 
and 

(v)  Written  comments  bom  State 
Historic  Preservation  Offlcer(s)  (SHPO), 
Tribal  Historic  Preservation  Officers 
(THPO),  as  appropriate,  and  applicable 
land-managing  agencies  on  the  reports 
in  paragraphs  (f)(l){iHiv)  of  this 
section. 

(2)  The  initial  application  must 
include  the  Documentation  of  initial 
cultural  resource  consultation,  the 
Overview  and  Survey  Reports,  if 
required,  and  written  conunents  from 

SlffOs,  THPOs  and  land-managing 
agencies,  if  available.  The  initial 
cultiiral  resources  consultations  should 
establish  the  need  for  surveys.  If 
deemed  necessary,  the  survey  report 
must  be  filed  with  the  application. 

(i)  If  the  comments  of  the  SHPOs, 
THPOs,  or  land-management  agencies 
are  not  available  at  the  time  the 
application  is  filed,  they  may  be  filed 
separately,  but  they  must  be  filed  before 
a  final  certificate  is  issued. 

(ii)  If  landowners  deny  access  to 
private  property  and  certain  areas  are 
not  surveyed,  the  imsurveyed  area  must 
be  identified  by  mileposts,  and 
supplemental  surveys  or  evaluations 
shall  be  conducted  after  access  is 
granted.  In  such  circumstances,  reports, 
and  treatment  plans,  if  necessary,  for 
those  inaccessible  lands  may  be  filed 
after  a  certificate  is  issued. 

(3)  The  Evaluation  Report  and 
Treatment  Plan,  if  required,  for  the 
entire  project  must  be  filed  before  a  final 
certificate  is  issued. 

(i)  The  Evaluation  Report  may  be 
combined  in  a  single  synthetic  report 
with  the  Overview  and  Survey  Reports 


if  the  SHPOs,  THPOs.  and  land- 
management  agencies  allow  and  if  it  is 
available  at  the  time  the  application  is 
filed. 

(ii)  In  preparing  the  Treatment  Plan, 
the  applicant  must  consult  with  the 
Commission  staff,  the  SHPO,  and  any 
applicable  THPO  and  land-management 
agencies. 

(iii)  Authorization  to  implement  the 
Treatment  Plan  will  occur  only  after  the 
final  certificate  is  issued. 

(4)  Applicant  must  request  privileged 
treatment  for  all  material  filed  with  tiie 
Commission  containing  location, 
character,  and  ownership  information 
about  cultural  resources  in  accordance 
with  §  388.112  of  this  chapter.  The 
cover  and  relevant  pages  or  portions  of 
the  report  should  be  clearly  labeled  in 
bold  lettering:  "CONTAINS 
PRIVILEGED  INFORMATION— DO  NOT 
RELEASE." 

(5)  Except  as  specified  in  a  final 
Commission  order,  or  by  the  Director  of 
the  Office  of  Pipeline  Regulation, 
construction  may  not  be^m  until  all 
cultural  resource  reports  and  plans  have 
been  approved. 

(g)  Resource  Report  5 — 
Socioeconomics.  This  report  is  required 
only  for  applications  involving 
significant  abovegroimd  facilities, 
including,  among  others,  conditioning 
or  liquefied  natural  gas  (LNG)  plants.  It 
must  identify  and  quantify  the  impacts 
of  constructing  and  operating  the 
proposed  project  on  factors  tweeting 
towns  and  counties  in  the  vicinity  of  the 
project.  Resource  Report  5  must: 

(1)  Describe  the  socioeconomic 
impact  area. 

(2)  Evaluate  the  impact  of  any 
substantial  immigration  of  people  on 
governmental  facilities  and  services  and 
plans  to  reduce  the  impact  on  the  local 
infrastructure. 

(3)  Describe  on-site  manpower 
requirements  and  payroll  during 
construction  and  operation,  including 
the  number  of  construction  personnel 
who  currenUy  reside  within  the  impact 
area,  would  commute  daily  to  the  site 
from  outside  the  impact  area,  or  would 
relocate  temporarily  within  the  impact 
area. 

(4)  Determine  whether  existing 
housing  within  the  impact  area  is 
sufficient  to  meet  the  needs  of  the 
additional  population. 

(5)  Describe  the  nimiber  and  types  of 
residences  and  businesses  that  would  be 
displaced  by  the  project,  procedures  to 
be  used  to  acquire  these  properties,  and 
types  and  amounts  of  relocation 
assistance  payments. 

(6)  Conduct  a  fiscal  impact  analysis 
evaluating  incremental  local 
government  expenditures  in  relation  to 


incremental  local  government  revenues 
that  would  result  from  construction  of 
the  project.  Incremental  expenditures 
include,  but  are  not  limited  to,  school 
operating  costs,  road  maintenance  and 
repair,  public  safety,  and  public  utility 
costs. 

(h)  Resource  Report  6 — Geological 
resources.  This  report  is  required  for 
applications  involving  LNG  facilities 
and  all  other  applications,  except  those 
involving  only  facilities  within  the 
boundaries  of  existing  aboveground 
fedlities,  such  as  a  compressor,  meter, 
or  regidator  station.  It  must  describe 
geological  resomces  and  hazards  in  the 
project  area  that  might  be  directly  or 
indirectly  afiiscted  by  the  proposed 
action  or  that  could  place  the  proposed 
facilities  at  risk,  the  potential  effects  of 
those  hazards  on  the  facility,  and 
methods  proposed  to  reduce  the  effects 
or  risks.  Resource  Report  6  must: 

(1)  Describe,  by  milepost,  mineral 
resources  that  are  currenUy  or 
potentially  exploitable; 

(2)  Describe,  by  milepost,  existing  and 
potential  geological  hazards  and  areas  of 
nonroutine  geotechnical  concern,  such 
as  high  seismicity  areas,  active  faults, 
and  areas  susceptible  to  soil 
liquefaction;  planned,  active,  and 
abandoned  mines;  karst  terrain;  and 
areas  of  potential  ground  failure,  such  as 
subsidence,  sliunping,  and  landsliding. 
Discuss  the  hazards  posed  to  the  facility 
fit)m  each  one. 

(3)  Describe  how  the  project  would  be 
located  or  designed  to  avoid  or 
minimize  adverse  effects  to  the 
resoiuxes  or  risk  to  itself,  including 
geotechnical  investigations  and 
monitoring  that  would  be  conducted 
before,  during,  and  after  construction. 
Discuss  also  the  potential  for  blasting  to 
affect  structures,  and  the  measures  to  be 
taken  to  remedy  such  effects. 

(4)  Specify  methods  to  be  used  to 
prevent  project-induced  contamination 
from  surface  mines  or  from  mine 
tailings  along  the  right-of-way  and 
whether  the  project  would  hinder  mine 
reclamation  or  expansion  efforts. 

(5)  If  the  application  involves  an  LNG 
facility  located  in  zones  2,  3,  or  4  of  the 
Uniform  Building  Code's  Seismic  Risk 
Map,  or  where  there  is  potential  for 
surface  faidting  or  liquefaction,  prepare 
a  report  on  earthquake  hazards  and 
engineering  in  conformance  with  "Data 
Requirements  for  the  Seismic  Review  of 
LNG  Facilities,"  NBSIR  84-2833.  This 
document  may  be  obtained  fitim  the 
Commission  staff. 

(6)  If  the  application  is  for 
underground  storage  facilities: 

(i)  Describe  how  the  applicant  would 
control  and  monitor  the  drilling  activity 
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of  others  within  the  field  and  buffer 
zone; 

(ii)  Describe  how  the  applicant  would 
monitor  potential  effects  of  the 
operation  of  adjacent  storage  or 
production  facilities  on  the  proposed 
facility,  and  vice  versa; 

(iii)  Describe  measures  taken  to  locate 
and  determine  the  condition  of  old 
wells  within  the  field  and  buffer  zone 
and  how  the  applicant  would  reduce 
risk  fit)m  failure  of  known  and 
undiscovered  wells;  and 

(iv)  Identify  and  discuss  safety  and 
envirorunental  safeguards  required  by 
state  and  Federal  drilling  regulations. 

(i)  Resource  Report  7— Soils.  This 
report  is  required  for  all  applications 
except  those  not  involving  soil 
disturbance.  It  must  describe  the  soils 
that  would  be  affected  by  the  proposed 
project,  the  efiiect  on  those  soils,  and 
measures  proposed  to  minimize  or 
avoid  impact.  Resoiut:e  Report  7  must: 

(1)  List,  by  milepost,  the  soil 
associations  that  would  be  crossed  and 
describe  the  erosion  potential,  fertility, 
and  drainage  characteristics  of  each 
association. 

(2)  If  an  abovegroimd  facility  site  is 
greater  than  5  acres: 

(i)  List  the  soil  series  within  the 
property  and  the  percentage  of  the 
property  comprised  of  each  series; 

(ii)  List  the  percentage  of  each  series 
which  would  be  permanently  disturbed; 

(iii)  Describe  the  characteristics  of 
each  soil  series;  and 

(iv)  Indicate  which  are  classified  as 
prime  or  unique  farmland  by  the  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service. 

(3)  Identify,  by  milepost,  potential 
impact  from:  Soil  erosion  due  to  water, 
wind,  or  loss  of  vegetation;  soil 
co^^)action  and  damage  to  soil  structure 
resulting  firom  movement  of 
construction  vehicles;  wet  soils  and 
soils  with  poor  drainage  that  are 
especially  prone  to  structural  damage; 
damage  to  drainage  tile  systems  due  to 
movement  of  construction  vehicles  and 
trenching  activities;  and  interference 
with  the  operation  of  agricultural 
equipment  due  to  the  probability  of 
large  stones  or  blasted  rock  occiuring  on 
or  near  the  surface  as  a  result  of 
construction. 

(4)  Identify,  by  milepost,  cropland 
and  residential  areas  where  loss  of  soil 
fertility  due  to  trenching  and  backfilling 
could  occur. 

(5)  Describe  proposed  mitigation 
measures  to  reduce  the  potential  for 
adverse  impact  to  soils  or  agricidtiual 
productivity.  Compare  proposed 
mitigation  measures  Mdth  the  staff's 
current  "Upland  Erosion  Control, 
RevegBtation  and  Maintenance  Plan", 


which  is  available  irom  the  Commission 
Internet  home  page  or  from  the 
Commission  staff,  and  explain  how 
proposed  mitigation  measures  provide 
equivalent  or  greater  protections  to  the 
environment. 

(j)  Resource  Report  8 —  Land  use, 
recreation  and  aesthetics.  This  report  is 
required  for  all  applications  except 
those  involving  only  facilities  wtuch  are 
of  comparable  use  at  existing 
compressor,  meter,  and  regulator 
stations.  It  must  describe  die  existing 
uses  of  land  on,  and  (where  specified) 
within  0.25  mile  of,  the  proposed 
project  and  changes  to  those  land  uses 
that  would  occur  if  the  project  is 
approved.  The  report  shall  discuss 
proposed  mitigation  measures, 
including  protection  and  enhancement 
of  existing  land  use.  Resoiuce  Report  8 
must: 

(1)  Describe  the  width  and  acreage 
requirements  of  all  construction  and 
permanent  rights-of-way  and  the  acreage 
required  for  each  proposed  plant  and 
operational  site,  including  injection  or 
withdrawal  wells. 

(i)  List,  by  milepost,  locations  where 
the  proposed  right-of-way  would  be 
adjacent  to  existing  rights-of-way  of  any 
kind. 

(ii)  Identify,  preferably  by  diagrams, 
existing  rights-of-way  that  would  be 
used  for  a  portion  of  the  construction  or 
operational  right-of-way,  the  overlap 
and  how  much  additional  width  would 
be  required. 

(iii)  Identify  the  total  amoimt  of  land 
to-be  piut:hased  or  leased  for  each 
abovegroimd  facility,  the  amoimt  of 
land  that  would  be  disturbed  for 
construction  and  operation  of  the 
facility,  and  the  use  of  the  remaining 
land  not  ret^uired  for  project  operation. 

(iv)  Identify  the  size  of  typical  staging 
areas  and  expanded  work  areas,  such  as 
those  at  railroad,  road,  and  waterbody 
crossings,  and  the  size  and  location  of 
all  pipe  storage  yards  and  access  roads. 

(2)  Identify,  by  milepost,  the  existing 
use  of  lands  crossed  by  the  proposed 
pipeline,  or  on  or  adjacent  to  each 
proposed  plant  and  operational  site. 

(3)  Describe  planned  development  on 
land  crossed  or  within  0.25  mile  of 
proposed  facilities,  the  time  frame  (if 
available)  for  such  development,  and 
proposed  coordination  to  minimize 
impacts  on  land  use.  Planned 
development  means  development  which 
is  included  in  a  master  plan  or  is  on  file 
with  the  local  planning  board  or  the 
county. 

(4)  Identify,  by  milepost  and  length  of 
crossing,  the  area  of  direct  effect  of  each 
proposeid  facility  and  operational  site  on 
sugar  maple  stands,  ordiards  and 
nurseries,  landfills,  operating  mines. 


hazardous  waste  sites,  state  wild  and 
scenic  rivers,  state  or  local  designated 
trails,  nature  preserves,  game 
management  areas,  remnant  prairie,  old- 
growth  forest,  national  or  state  forests, 
parks,  golf  courses,  designated  natural, 
recreational  or  scenic  areas,  or 
registered  natural  landmarks.  Native 
American  religious  sites  and  traditional 
cultural  properties  to  the  extent  they  are 
known  to  the  public  at  large,  and 
reservations,  lands  identified  under  the 
Special  Area  Management  Plan  of  the 
Office  of  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration,  and  lands  owned  or 
controlled  by  Federal  or  state  agencies 
or  private  preservation  groups.  Also 
identify  if  any  of  those  areas  are  located 
within  0.25  mile  of  any  proposed 
facility. 

(5)  Identify,  by  milepost,  all 
residences  and  buildings  within  50  feet 
of  the  proposed  pipeline  construction 
right-of-way  and  the  distance  of  the 
residence  or  building  from  the  right-of- 
way.  Provide  survey  drawings  or 
alignment  sheets  to  illustrate  the 
location  of  the  facilities  in  relation  to 
the  buildings. 

(6)  Descnoe  any  areas  crossed  by  or 
within  0.25  mile  of  the  proposed 
pipeline  or  plant  and  operational  sites 
which  are  included  in,  or  are  designated 
for  study  for  inclusion  in:  The  National 
Wild  and  Scenic  Rivers  System  (16 
U.S.C.  1271);  The  National  Trails 
System  (16  U.S.C.  1241);  or  a  wilderness 
area  designated  imder  the  Wilderness 
Act  (16  U.S.C.  1132). 

(7)  For  facilities  within  a  designated 
coastal  zone  management  area,  provide 
a  consistency  determination  or  evidence 
that  the  applicant  has  requested  a 
consistency  determination  from  the 
state's  coastal  zone  management 
program. 

(8)  Describe  the  impact  the  project 
will  have  on  present  uses  of  the  affected 
area  as  identified  above,  including 
commercial  uses,  mineral  resources, 
recreational  areas,  public  health  and 
safety,  and  the  aesthetic  value  of  the 
land  and  its  features.  Describe  any 
temporary  or  permanent  restrictions  on 
land  use  resulting  from  the  project. 

(9)  Describe  mitigation  measures 
intended  for  all  special  use  areas 
identified  under  paragraphs  (j)(2) 
through  (6)  of  this  section. 

(10)  Describe  proposed  typical 
mitigation  measures  for  each  residence 
that  is  within  50  feet  of  the  edge  of  the 
pipeline  construction  right-of-way,  as 
well  as  any  proposed  residence-specific 
mitigation.  Describe  how  residential 
property,  including  for  example,  fences, 
driveways,  stone  walls,  sidewalks,  water 
supply,  and  septic  systems,  would  be 
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restored.  Describe  compensatioii  plans 
for  temporary  and  permanent  rights-of- 
way  and  the  eminent  domain  process 
for  the  affected  areas. 

(11)  Describe  measures  proposed  to 
mitigate  the  aesthetic  impact  of  the 
facilities  especially  for  aboveground 
facilities  such  as  compressor  or  meter 
stations. 

(12)  Demonstrate  that  applications  for 
rights-of-way  or  other  proposed  land  use 
have  been  or  soon  will  be  filed  with 
Federal  land-management  agencies  with 
jurisdiction  over  land  that  would  be 
afiiected  by  the  project. 

(k)  Resource  Report  9 — Air  and  noise 
quality.  This  report  is  required  for 
applications  involving  compressor 
facilities  at  new  or  existing  stations,  and 
for  all  new  LNG  facilities.  It  must 
identify  the  effects  of  the  project  on  the 
existing  air  quality  and  noise 
environment  and  describe  proposed 
measures  to  mitigate  the  efiiects. 
Resource  Report  9  must: 

(1)  Describe  the  existing  air  quality, 
including  background  levels  of  nitrogen 
dioxide  and  other  criteria  pollutants 
which  may  be  emitted  above  EPA- 
identified  significance  levels. 

(2)  Quantitatively  describe  existing 
noise  levels  at  noise-sensitive  areas, 
such  as  schools,  hospitals,  or  residences 
and  include  any  areas  covered  by 
relevant  state  or  local  noise  ordinances. 

(i)  Report  existing  noise  levels  as  the 
L«q  (day),  L«,  (night),  and  Ld„  and 
include  the  basis  for  the  data  or 
estimates. 

(ii)  For  existing  compressor  stations, 
include  the  results  of  a  soimd  level 
survey  at  the  site  property  line  and 
nearby  noise-sensitive  areas  while  the 
compressors  are  operated  at  full  load. 

(iii)  For  proposed  new  compressor 
station  sites,  measure  or  estimate  the 
existing  ambient  sound  environment 
based  on  current  land  uses  and 
activities. 

(iv)  Include  a  plot  plan  that  identifies 
the  locations  and  duration  of  noise 
measurements,  the  time  of  day,  weather 
conditions,  wind  speed  and  direction, 
engine  load,  and  other  noise  sources 
present  diiring  each  measurement. 

(3)  Estimate  the  impact  of  the  project 
on  air  quality,  including  how  existing 
regulatory  standards  would  be  met. 

(i)  Provide  the  emission  rate  of 
nitrogen  oxides  from  existing  and 
proposed  facilities,  expressed  in  poimds 
per  hour  and  tons  per  year  for  mayimnni 
operating  conditions,  include 
supporting  calciilations,  emission 
factors,  fuel  consumption  rates,  and 
annual  hours  of  operation. 

(ii)  For  major  sources  of  air  emissions 
(as  defined  by  the  Environmental 
Protection  Agency),  provide  copies  of 
applications  for  permits  to  construct 


(and  operate,  if  applicable)  or  for 
applicability  determinations  under 
regulations  for  the  prevention  of 
significant  air  quality  deterioration  and 
subsequent  determinations. 

(4)  Provide  a  quantitative  estimate  of 
the  impact  of  the  project  on  noise  levels 
at  noise-sensitive  areas,  such  as  schools, 
hospitals,  or  residences. 

(i)  Include  step-by-step  supporting 
calculations  or  identify  the  computer 
program  used  to  model  the  noise  levels, 
the  input  and  raw  output  data  and  all 
assumptions  made  when  running  the 
model,  far-field  sound  level  data  for 
maximum  facility  operation,  and  the 
source  of  the  data. 

(ii)  Include  sound  pressiire  levels  for 
luunuffled  engine  inlets  and  exhausts, 
engine  casings,  and  cooling  equipment; 
dynamic  insertion  loss  for  all  miifflers; 
sound  transmission  loss  for  aU 
compressor  building  components, 
including  walls,  roof,  doors,  windows, 
and  ventilation  openings;  sound 
attenuation  fitim  the  station  to  nearby 
noise-sensitive  areas;  the  manufacturer's 
name,  the  model  number,  the 
performance  rating;  and  a  description  of 
each  noise  source  and  noise  control 
component  to  be  employed  at  the 
projposed  compressor  station. 

(ui)  Far-field  sound  level  data 
measured  from  similar  units  in  service 
elsewhere,  when  available,  may  be 
substituted  for  manufacturer's  fer-field 
soimd  level  data. 

(iv)  If  specific  noise  control 
equipment  has  not  been  chosen,  include 
a  schedule  for  submitting  the  data  prior 
to  certification. 

(v)  The  estimate  must  demonstrate 
that  the  project  will  comply  with 
applicable  noise  regulations  and  show 
how  the  facility  will  meet  the  following 
requirements: 

(A)  The  noise  attributable  to  any  new 
compressor  station,  compression  added 
to  an  existing  station,  or  any 
modification,  upgrade  or  update  of  an 
existing  station,  must  not  exceed  a  day- 
night  sound  level  (Ld„)  of  55  dBA  at  any 
pre-existing  noise-sensitive  area  (such 
as  schools,  hospitals,  or  residences). 

(B)  New  compressor  stations  or 
modifications  of  existing  stations  shall 
not  result  in  a  perceptible  increase  in 
vibration  at  any  noise-sensitive  area. 

(5)  Describe  measures  and 
maniifricturer's  specifications  for 
equipment  proposed  to  mitigate  impact 
to  air  and  noise  quality,  including 
emission  control  systems,  installation  of 
filters,  mufflers,  or  insidation  of  piping 
and  buildings,  and  orientation  of 
equipment  away  from  noise-sensitive 
areas. 

(1)  Resource  Report  10— Alternatives. 
This  report  is  required  for  all 
applications.  It  must  describe 


alternatives  to  the  project  and  compare 
the  environmental  impacts  of  such 
alternatives  to  those  of  the  proposal. 
The  discussion  must  demonstrate  how 
environmental  benefits  and  costs  were 
weighed  against  economic  benefits  and 
costs,  and  technological  and  procedural 
constraints.  The  potential  for  each 
alternative  to  meet  project  deadlines 
and  the  environmental  consequences  of 
each  alternative  shall  be  discussed. 
Resource  Report  10  must: 

(1)  Discuss  the  "no  action"  alternative 
and  the  potential  for  accomplishing  the 
proposed  objectives  through  the  use  of 
other  systems  and/or  energy 
conservation.  Provide  an  analysis  of  the 
relative  environmental  benefits  and 
costs  for  each  alternative. 

(2)  Describe  alternative  routes  or 
locations  considered  for  each  feciUty 
during  the  initial  screening  for  the 
project. 

(i)  For  alternative  routes  considered  in 
the  initial  screening  for  the  project  but 
eliminated,  describe  the  environmental 
characteristics  of  each  route  or  site,  and 
the  reasons  for  rejecting  it.  Identify  the 
location  of  such  alternatives  on  maps  of 
sufficient  scale  to  depict  their  location 
and  relationship  to  the  proposed  action, 
and  the  relationship  of  the  pipeline  to 
existing  rights-of-way. 

(ii)  For  alternative  routes  or  locations 
considered  for  more  in-depth 
consideration,  describe  the 
environmental  characteristics  of  each 
route  or  site  and  the  reasons  for 
rejecting  it.  Provide  comparative  tables 
showing  the  differences  in 
environmental  characteristics  for  the 
alternative  and  proposed  action.  The 
location  of  any  alternatives  Lq  this 
paragraph  shall  be  provided  on  maps 
equivalent  to  those  required  in 
paragraph  (c)(2)  of  this  section. 

(m)  Resource  Report  ll^Reliability 
and  safety.  This  report  is  required  for 
applications  involving  new  or 
recommissioned  LNG  facilities. 
Information  previously  filed  with  the 
Commission  need  not  be  refiled  if  the 
applicant  verifies  its  continued  validity, 
lliis  report  shall  address  the  potential 
hazard  to  the  public  from  failure  of 
facility  components  resulting  from 
accidents  or  natural  catastrophes,  how 
these  events  would  affect  reliability,  and 
what  procedures  and  design  features 
have  been  used  to  reduce  potential 
hazards.  Resource  Report  11  must: 

(1)  Describe  measures  proposed  to 
protect  the  public  from  feiilure  of  the 
proposed  facilities  (including 
coordination  with  local  agencies). 

(2)  Discuss  hazards,  the 
environmental  impact,  and  service 
interruptions  which  could  reasonably 
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ensue  from  failure  of  the  proposed 
facilities. 

(3)  Discuss  design  and  operational 
measures  to  avoid  or  reduce  risk. 

(4)  Discuss  contingency  plans  for 
maintaining  service  or  reducing 
downtime. 

(5)  Describe  measures  used  to  exclude 
the  public  from  hazardous  areas. 
Discuss  measures  used  to  minimize 
problems  arising  from  malfunctions  and 
accidents  (with  estimates  of  probability 
of  occiurence)  and  identify  standard 
procedures  for  protecting  services  and 
public  safety  during  maintenance  and 
breakdowns. 

(n)  Resource  Report  12—PCB 
Contamination.  This  report  is  required 
for  applications  involving  the 
replacement,  abandonment  by  removal, 
or  abandonment  in  place  of  pipeline 
facilities  determined  to  have 
polychlorinated  biphenyls  (PCBs)  in 
excess  of  50  ppm  in  pipeline  liquids. 
Resowce  Report  12  must: 

(1)  Provide  a  statement  that  activities 
would  comply  with  an  approved  EPA 
disposal  permit,  with  the  dates  of 
issuance  and  expiration  specified,  or 
with  the  requirements  of  the  Toxic 
Substances  Control  Act. 

(2)  For  compressor  station 
modifications  on  sites  that  have  been 
determined  to  have  soils  contaminated 
with  PCBs,  describe  the  status  of 
remediation  efforts  completed  to  date. 

(0)  Resource  Report  13 — Engineering 
and  design  material.  This  report  is 
required  for  construction  of  new 
liquefied  natural  gas  (LNG)  fecilities,  or 
the  recommissioning  of  existing  LNG 
facilities.  If  the  recomniissioned  facility 
is  existing  and  is  not  being  replaced, 
relocated,  or  significantly  altered, 
resubmittal  of  information  already  on 
file  with  the  Conunission  is 
unnecessary.  Resource  Report  13  must: 

(1)  Provide  a  detailed  plot  plan 
showing  the  location  of  all  major 
components  to  be  installed,  including 
compression,  pretreatment,  liquefection, 
storage,  transfer  piping,  vaporization, 
truck  loading/imloading,  vent  stacks, 
pumps,  and  auxihary  or  appiutenant 
service  facilities. 

(2)  Provide  a  detailed  layout  of  the 
fire  protection  system  showing  the 
location  of  fire  water  piunps,  piping, 
hydrants,  hose  reels,  dry  chemical 
systems,  high  expansion  foam  systems, 
and  auxiliary  or  appiutenant  service 
facilities. 

(3)  Provide  a  layout  of  the  hazard 
detection  system  showing  the  location 
of  combustible-gas  detectors,  fire 
detectors,  heat  detectors,  smoke  or 
combustion  product  detectors,  and  low 
temperature  detectors.  Identify  those 
detectors  that  activate  automatic 


shutdowns  and  the  equipment  that 
would  shut  down.  Include  all  safety 
provisions  incorporated  in  the  plant 
design,  including  automatic  and 
maniudly  activated  emergency 
shutdown  systems. 

(4)  Provide  a  detailed  layout  of  the 
spill  containment  system  showing  the 
location  of  impoundments,  sumps, 
subdikes.  channels,  and  water  removal 
systems. 

(5)  P^vide  manufacturer's 
specifications,  drawings,  and  literat\u« 
on  the  fail-safe  shut-off  valve  for  each 
loading  area  at  a  marine  terminal  (if 
applicable). 

(6)  Provide  a  detailed  layout  of  the 
fuel  gas  system  showing  all  taps  with 
process  components. 

(7)  Provide  copies  of  company, 
engineering  firm,  or  consultant  studies 
of  a  conceptual  natiue  that  show  the 
engineering  planning  or  design 
approach  to  the  construction  of  new 
fecilities  or  plants. 

(8)  Provide  engineering  information 
on  major  process  components  related  to 
the  first  six  items  above,  which  include 
(as  applicable)  function,  capacity,  type, 
manufactiuer,  drive  system 
(horsepower,  voltage),  operating 
pressiue,  and  temperature. 

(9)  ?*rovide  manuals  and  construction 
drawings  for  LNG  storage  tank(s). 

(10)  Provide  up-to-date  piping  and 
instrumentation  diagrams.  Include  a 
description  of  the  instrumentation  and 
control  philosophy,  type  of 
instrumentation  (pneumatic,  electronic), 
use  of  computer  technology,  and  control 
room  display  and  operation.  Also, 
provide  an  overall  schematic  diagram  of 
the  entire  process  flow  system, 
including  maps,  materials,  and  energy 
balances. 

(11)  Provide  engineering  information 
on  the  plant's  electrical  power 
generation  system,  distribution  system, 
emergency  power  system, 
uninterruptible  power  system,  and 
battery  backup  system. 

(12)  Identify  of  all  codes  and 
standards  under  which  the  plant  (and 
marine  terminal,  if  applicable)  will  be 
designed,  and  any  special 
considerations  or  safety  provisions  that 
were  applied  to  the  design  of  plant 
components. 

(13)  Provide  a  list  of  all  permits  or 
approvals  from  local,  state,  Federal,  or 
Native  American  groups  or  Indian 
agencies  required  prior  to  and  during 
construction  of  the  plant,  and  the  status 
of  each,  including  the  date  filed,  the 
date  issued,  and  any  known  obstacles  to 
approval.  Include  a  description  of  data 
records  required  for  submission  to  such 
agencies  and  transcripts  of  any  public 
hearings  by  such  agencies.  Also  provide 


copies  of  any  correspondence  relating  to 
the  actions  by  all,  or  any,  of  these 
agencies  regarding  all  required 
approvals. 

(14)  Identify  how  each  applicable 
requirement  will  comply  with  49  CFR 
part  193  and  the  National  Fire 
Protection  Association  59A  LNG 
Standards.  For  new  facilities,  the  siting 
requirements  of  49  CFR  part  193, 
subpart  B,  must  be  given  special 
attention.  If  applicable,  vapor  dispersion 
calculations  from  LNG  spills  over  water 
should  also  be  presented  to  ensure 
compliance  with  the  U.S.  Coast  Guard's 
LNG  regulations  in  33  CFR  part  127. 

(15)  Provide  seismic  information 
specified  in  Data  Requirements  for  the 
Seismic  Review  of  LNG  facilities 
(NBSIR  84-2833,  available  from  FERC 
staff)  for  facilities  that  would  be  located 
in  zone  2,  3,  or  4  of  the  Uniform 
Building  Code  Seismic  Map  of  the 
United  States. 

53.  New  §  380.13  is  added  to  read  as 
follows: 

§380.13    Compliance  with  the  Endangarad 
SpeclaaAcL 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Listed  species  and  critical  habitat 
have  the  same  meaning  as  provided  in 
50  CFR  402.02. 

(2)  Project  area  means  any  area 
subject  to  construction  activities  (for 
example,  material  storage  sites, 
temporary  work  areas,  and  new  access 
roads)  necessary  to  install  or  abandon 
the  faciUties. 

(b)  Procedures  for  informal 
consultation. — (1)  Designation  of  non- 
Federal  representative.  The  project 
sponsor  is  designated  as  the 
Commission's  non-Federal 
representative  for  purposes  of  informal 
consultations  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS)  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA). 

(2)  Ck)nsultation  requirement,  (i)  Prior 
to  the  filing  of  the  environmental  report 
specified  in  §  380.12,  the  project 
sponsor  must  contact  the  appropriate 
regional  or  field  office  of  the  FWS  or  the 
NMFS,  or  both  if  appropriate,  to  initiate 
informal  consultations,  unless  it  is 
proceeding  pursuant  to  a  blanket 
clearance  issued  by  the  FWS  and/or 
NMFS  which  is  less  than  1  year  old  and 
the  clearance  does  not  specify  more 
frequent  consultation. 

(ii)  If  a  blanket  clearance  is  more  than 
1  year  old  or  less  than  1  year  old  and 
specifies  more  &«quent  consultations,  or 
if  the  project  sponsor  is  not  proceeding 
pursuant  to  a  blanket  clearance,  the 
project  sponsor  must  request  a  list  of 
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federally  listed  or  proposed  species  and 
designated  or  proposed  critical  habitat 
that  may  be  present  in  the  project  area, 
or  provide  the  consulted  agency  with 
such  a  list  for  its  concurrence. 

(iii)  The  consulted  agency  will 
provide  a  species  and  critical  habitat  list 
or  conciu  with  the  species  list  provided 
within  30  days  of  its  receipt  of  the 
initial  request.  ]n  the  event  that  the 
consulted  agency  does  not  provide  this 
information  within  this  time  period,  the 
project  sponsor  may  notify  the  Director 
of  the  Office  of  Pii>eline  Regulation  and 
continue  with  the  remaining  procedures 
of  this  section. 

(3)  End  of  informal  consultation,  (i)  At 
any  time  during  the  informal 

'  consultations,  the  consulted  agency  may 
determine  or  confirm: 

(A)  That  no  listed  or  proposed 
species,  or  designated  or  proposed 
critical  habitat,  occurs  in  the  project 
area;  or 

(B)  That  the  project  is  not  likely  to 
adversely  affect  a  listed  species  or 
critical  habitat; 

(ii)  If  the  consulted  agency  provides 
the  determination  or  confirmation 
described  in  paragraph  (b)(3)(i)  of  this 
section,  no  further  consultation  is 
required. 

(4)  Potential  impact  to  proposed 
species,  (i)  If  the  consulted  agency, 
pinsuant  to  informal  consultations, 
initially  determines  that  any  species 
proposed  to  be  listed,  or  proposed 
critical  habitat,  occurs  in  the  project 
area,  the  project  sponsor  must  confer 
with  the  consulted  agency  on  methods 
to  avoid  or  reduce  the  potential  impact. 

(ii)  The  project  sponsor  shall  include 
in  its  proposal,  a  discussion  of  any 
mitigating  measures  recommended 
through  the  consultation  process. 

(5)  Continued  informal  consultations 
for  listed  species,  (i)  If  the  consulted 
agency  initially  determines,  piusuant  to 
the  informal  consultations,  that  a  listed 
species  or  designated  critical  habitat 
may  occur  in  the  project  area,  the 
project  sponsor  must  continue  informal 
consultations  with  the  consiilted  agency 
to  determine  if  the  proposed  project 
may  affect  the  species  or  designated 
critical  habitat.  These  consultations  may 
include  discussions  with  experts 
(including  experts  provided  by  the 
consulted  agency),  habitat 
identification,  field  surveys,  biological 
analyses,  and  the  formulation  of 
mitigation  measuires.  If  the  provided 
information  indicates  that  the  project  is 
not  likely  to  adversely  affect  a  listed 
species  or  critical  habitat,  the  consulting 
agency  will  provide  a  letter  of 
concurrence  which  completes  informal 
consultation. 


(ii)  The  project  sponsor  must  prepare 
a  Biological  Assessment  unless  the 
consulted  agency  indicates  that  the 
proposed  project  is  not  likely -to 
adversely  affect  a  specific  listed  species 
or  its  designated  critical  habitat.  The 
Biological  Assessment  must  contain  the 
following  information  for  each  species 
contained  in  the  consulted  agency's 
species  list: 

(A)  Life  history  and  habitat 
requirements; 

(B)  Resvdts  of  detailed  surveys  to 
determine  if  individuals,  pcpulationis, 
or  suitable,  unoccupied  habitat  exists  in 
the  proposed  project's  area  of  effect; 

(C)  Potential  impacts,  both  beneficial 
and  negative,  that  could  result  from  the 
construction  and  operation  of  the 
proposed  project,  or  disturbance 
associated  with  the  abandonment,  if 
applicable;  and 

(D)  Proposed  mitigation  that  would 
eliminate  or  minimize  these  potential 
impacts. 

(lii)  All  surveys  ronst  be  conducted  by 
qualified  biologists  and  must  use  FWS 
and/or  NMFS  approved  survey 
methodology.  In  addition,  the  Biological 
Assessment  must  include  the  following 
information: 

(A)  Name(s)  and  qualifications  of 
person(s)  conducting  the  survey; 

(B)  SiuT^ey  methodology; 

(C)  Date  of  survey(s);  and 
P)  Detailed  and  site-specific 

identification  of  size  and  location  of  all 
areas  surveyed. 

(iv)  The  project  sponsor  must  provide 
a  draft  Biological  Assessment  directly  to 
the  environmental  staff  of  the  Office  of 
Pipeline  Regulation  for  review  and 
comment  and/or  submission  to  the 
consiilted  agency.  If  the  consulted 
agency  fails  to  provide  formal  comments 
on  the  Biological  Assessment  to  the 
project  sponsor  within  30  days  of  its 
receipt,  as  specified  in  50  CFR  402.120, 
the  project  sponsor  may  notify  the 
Director,  OPR,  and  follow  the 
procedures  in  paragraph  (c)  of  this 
section. 

(v)  The  consulted  agency's  comments 
on  the  Biological  Assessment's 
determination  must  be  filed  with  the 
Commission. 

(c)  Notification  to  Director.  In  the 
event  that  the  consulted  agency  fails  to 
respond  to  requests  by  the  project 
sponsor  under  paragraph  (b)  of  this 
section,  the  project  sponsor  must  notify 
the  Director  of  the  Office  of  Pipeline 
Regulation.  The  notification  must 
include  all  information,  reports,  letters, 
and  other  correspondence  prepared 
pursuant  to  this  section.  The  Director 
wiU  determine  whether: 

(1)  Additional  informal  consultation 
is  required; 


(2)  Formal  consultation  must  be 
initiated  under  paragraph  (d)  of  this 
section;  or 

(3)  Construction  may  proceed, 
(d)  Procedures  for  formal 

consultation.  (1)  In  the  event  that  formal 
consultation  is  required  pursuant  to 
paragraphs  (b)(5)(v)  or  (c)(2)  of  this 
section,  the  Conunission  staff  will 
initiate  formal  consultation  with  the 
FWS  and/or  NMFS,  as  appropriate,  and 
will  request  that  the  consulted  agency 
designate  a  lead  Regional  Office,  lead 
Field/District  Office,  and  Project 
Manager,  as  necessary,  to  facilitate  the 
formal  consultation  process.  In  addition, 
the  Commission  will  designate  a  contact 
for  formal  consultation  purposes. 

(2)  During  formal  consultation,  the 
consulted  agency,  the  Commission,  and 
the  project  sponsor  will  coordinate  and 
consult  to  determine  potential  impacts 
and  mitigation  which  can  be 
implemented  to  minimize  impacts.  The 
Commission  and  the  consulted  agency 
will  schedule  coordination  meetings 
and/or  field  visits  as  necessary. 

(3)  The  formal  consultation  period 
will  last  no  longer  than  90  days,  imless 
the  consulted  agency,  the  Commission, 
and  project  sponsor  mutually  agree  to 
an  extension  of  this  time  period. 

(4)  The  consulted  agency  will  provide 
the  Commission  with  a  Biological 
Opinion  on  the  proposed  project,  as 
specified  in  50  CFR  402.14(e),  within  45 
days  of  the  completion  of  formal 
consultation. 

54.  New  §  380.14  is  added  to  read  as 
follows: 

§  380.1 4    Compliance  with  the  National 
HIstorfc  Preservation  Act 

(a)  Section  106  of  the  National 
Historic  Preservation  Act,  as  amended 
(16  U.S.C.  470(f))  (NHPA),  requires  the 
Commission  take  into  accoimt  the  effect 
of  a  proposed  project  on  any  historic 
property  and  to  afford  the  Advisory 
Coimcil  on  Historic  Preservation 
(Coimcil)  an  opportimity  to  comment  on 
projects  if  required  imder  36  CFR  800. 
The  project  sponsor,  as  a  non-Federal 
party,  assists  the  Commission  in 
meeting  its  obligations  under  NHPA 
section  106  and  the  implementing 
regulations  at  36  CFR  part  800  by 
following  the  procedures  at  §  380.12(f). 
The  project  sponsor  may  contact  the 
Commission  at  any  time  for  assistance. 
The  Conunission  will  review  the 
resultant  filings. 

(1)  The  Commission's  NHPA  section 
106  responsibilities  apply  to  public  and 
private  lands,  imless  subject  to  the 
provisions  of  paragraph  (a)(2)  of  this 
section.  The  project  sponsor  will  assist 
the  Commission  in  taking  into  accoimt 
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the  views  of  interested  parties,  Native 
Americans,  and  tribal  leaders. 

(2)  If  Federal  or  Tribal  land  is  affected 
by  a  proposed  project,  the  project 
sponsor  shall  adhere  to  any 
requirements  for  cultural  resoinces 
studies  of  the  applicable  Federal  land- 
managing  agencies  on  Federal  lands  and 
any  tribal  requirements  on  Tribal  lands. 
The  project  sponsor  must  identify,  in 
Resource  Report  4  filed  with  the 
application,  the  status  of  cultural 
resoxuties  studies  on  Federal  or  Tribal 
lands,  as  applicable. 

(3)  The  project  sponsor  must  consult 
with  the  SHPO(s)  and  THPOs,  if 
appropriate.  If  the  SHPO  or  THPO 
declines  to  consult  with  the  project 
sponsor,  the  project  sponsor  shall  not 
continue  with  considtations,  except  as 
instructed  by  the  Director  of  the  Office 
of  Pipeline  Regulation. 

(4)  If  the  project  is  covered  by  an 
agreement  document  among  the 
Commission,  Coimcil,  SHPO(s), 
THPO{s),  land-managing  agencies, 
project  sponsors,  and  interested 
persons,  as  appropriate,  then  that 
agreement  will  provide  for  compliance 
with  NHPA  section  106,  as  applicable. 

(b)  (Reserved] 

55.  New  §  380.15  is  added  to  read  as 
follows: 

§  380.1 5    Stting  and  maintenance 
requirements. 

(a)  Avoidance  or  minimization  of 
effects.  The  siting,  construction,  and 
maintenance  of  facilities  shall  be 
imdertaken  in  a  way  that  avoids  or 
minimizes  effects  on  scenic,  historic, 
wildlife,  and  recreational  values. 

(b)  Landowner  consideration.  The 
desires  of  landowners  should  be  taken 
into  account  in  the  planning,  locating, 
clearing,  and  maintenance  of  rights-of- 
way  and  the  construction  of  facilities  on 
their  property,  so  long  as  the  result  is 
consistent  with  applicable  requirements 
of  law,  including  laws  relating  to  land- 
use  and  any  requirements  imposed  by 
the  Commission. 

(c)  Safety  regulations.  The 
requirements  of  this  paragraph  do  not 
affect  a  project  sponsor's  obligation  to 
comply  widi  safety  regulations  of  the 
U.S.  Department  of  Transportation  and 
recognized  safe  engineering  practices. 

(d)  Pipeline  construction. 

(1)  The  use,  widening,  or  extension  of 
existing  rights-of-way  must  be 
considered  in  locating  proposed 
facilities. 

(2)  In  locating  proposed  fecilities,  the 
project  sponsor  shall,  to  the  extent 
practicable,  avoid  places  listed  on,  or 
eligible  for  listing  on,  the  National 
Register  of  Historic  Places;  natiual 
landmarks  listed  on  the  National 


Repster  of  Natiu-al  Landmarks;  officially 
designated  parks;  wetlands;  and  scenic, 
recreational,  and  wildlife  lands.  If 
rights-of-way  must  be  routed  near  or 
through  such  places,  attempts  shoidd  be 
made  to  minimize  visibility  from  areas 
of  public  view  and  to  preserve  the 
character  and  existing  environment  of 
the  area. 

(3)  Rights-of-way  should  avoid 
forested  areas  and  steep  slopes  where 
practical. 

(4)  Rights-of-way  clearing  should  be 
kept  to  the  minimum  width  necessary. 

(5)  In  selecting  a  method  to  clear 
rights-of-way,  soil  stability  and 
protection  of  natiu'al  vegetation  and 
adjacent  resources  should  be  taken  into 
account. 

(6)  Trees  and  vegetation  cleared  from 
rights-of-way  in  areas  of  public  view 
should  be  disposed  of  without  undue 
delay. 

(7)  Remaining  trees  and  shrubs  should 
not  be  unnecessarily  damaged. 

(8)  Long  foreground  views  of  cleared 
rights-of-way  through  wooded  areas  that 
are  visible  from  areas  of  public  view 
should  be  avoided. 

(9)  Where  practical,  rights-of-way 
should  avoid  crossing  hills  and  other 
high  points  at  their  crests  where  the 
crossing  is  in  a  forested  area  and  the 
resulting  notch  is  clearly  visible  in  the 
foreground  from  areas  of  public  view. 

(10)  Screen  plantings  should  be 
employed  where  rights-of-way  enter 
forested  areas  from  a  clearing  and  where 
the  clearing  is  plainly  visible  in  the 
foregroimd  from  areas  of  public  view. 

(11)  Temporary  roads  should  be 
designed  for  proper  drainage  and  built 
to  minimize  soil  erosion.  Upon 
abandonment,  the  road  area  should  be 
restored  and  stabiUzed  without  undue 
delay. 

(e)  Right-of-way  maintenance. 

(1)  Vegetation  covers  established  on  a 
right-of-way  should  be  properly 
maintained. 

(2)  Access  and  service  roads  should 
be  maintained  with  proper  cover,  water 
bars,  and  the  proper  slope  to  minimize 
soil  erosion.  They  should  be  jointly 
used  with  other  utilities  and  land- 
management  agencies  where  practical. 

(3)  Chemical  control  of  vegetation 
should  not  be  used  imless  authorized  by 
the  landowner  or  land-managing 
agency.  When  chemicals  are  used  for 
control  of  vegetation,  they  should  be 
approved  by  EPA  for  such  use  and  used 
in  conformance  with  all  applicable 
regulations. 

(f)  Construction  of  abovegroand 
facilities. 

(1)  Unobtrusive  sites  should  be 
selected  for  the  location  of  aboveground 
facilities. 


(2)  Abovegroimd  facihties  should 
cover  the  minimum  area  practicable. 

(3)  Noise  potential  should  be 
considered  in  locating  compressor 
stations,  or  other  aboveground  facilities. 

(4)  The  exterior  of  abovegroimd 
fecilities  should  be  harmonious  with  the 
surroimdings  and  other  buildings  in  the 
area. 

(5)  The  site  of  aboveground  facilities 
which  are  visible  from  nearby 
residences  or  public  areas,  should  be 
planted  in  trees  and  shrubs,  or  other 
appropriate  landscaping  and  should  be 
installed  to  enhance  the  appearance  of 
the  facilities,  consistent  with  operating 
needs. 

56.  Appendix  A  to  Part  380  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  380— Minimum  Filing 
Requirements  for  Environmental  Reports 
Under  the  Natural  Gas  Act. 

BILUNO  CODE  6714-01-U 

Environmental  Reports  Under  the 
Natural  Gas  Act. 

Resource  Report  1 — General  Project 
Description 

1.  Provide  a  detailed  description  and 
location  map  of  the  project  facilities. 
(§  380.12(c)(1)). 

2.  Describe  any  nonjurisdictional 
facilities  that  would  be  built  in 
association  with  the  project. 

(§  380.12(c)(2)). 

3.  Provide  current  original  U.S. 
Geological  Survey  (USGS)  7.5-minute- 
series  topographic  maps  with  mileposts 
showing  the  project  facilities; 

(§  380.12(c)(3)). 

4.  Provide  aerial  images  or 
photographs  or  alignment  sheets  based 
on  these  soinces  with  mileposts 
showing  the  project  facilities; 

(§  380.12(c)(3)). 

5.  Provide  plot/site  plans  of 
compressor  stations  showing  the 
location  of  the  nearest  noise-sensitive 
areas  (NSA)  within  1  mile. 
(§380.12{c)(3.4)). 

6.  Describe  construction  and 
restoration  methods.  (§  380.12(c)(6)). 

7.  Identify  the  permits  required  for 
construction  across  siuface  waters. 
(§  380.12(c)(9)). 

8.  Provide  the  names  and  addresses  of 
all  landowners  whose  land  would  be 
crossed  by  the  project  facilities.  Include 
the  names  and  addresses  of  all  residents 
adjacent  to  new  or  modified  compressor 
stations.  (§380.12(c)(10)). 

Resource  Report  2 — Water  Use  and 
Quality 

1.  Identify  all  perennial  surface 
waterbodies  crossed  by  the  proposed 
project  and  then  water  quality 
classification.  (§  380.12(d)(1)). 
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2.  Identify  all  waterbody  crossings 
that  may  have  contaminated  waters  or 
sediments.  (§  380.12(d)(1)). 

3.  Identify  watershed  areas, 
designated  surface  water  protection 
areas,  and  sensitive  waterbodies  crossed 
by  the  proposed  project.  (§  380.12(d)(1)). 

4.  Provide  a  table  (based  on  NWI 
maps  if  delineations  have  not  been 
done)  identifying  all  wetlands,  by 
milepost  and  length,  crossed  by  the 
project  (including  abandoned  pipeline), 
and  the  total  acreage  and  acreage  of  each 
wetland  type  that  would  be  affected  by 
construction.  (§380.12(d)(l  &  4)). 

5.  Discuss  construction  and 
restoration  methods  proposed  for 
crossing  wetlands,  and  compare  them  to 
staffs  Wetland  and  Waterbody 
Construction  and  Mitigation  Procedures; 
(§  380.12(d)(2)). 

6.  Describe  the  proposed  waterbody 
construction,  impact  mitigation,  and 
restoration  methods  to  be  used  to  cross 
surface  waters  and  compare  to  the  staffs 
Wetland  and  Waterbody  Construction 
and  Mitigation  Procedures. 

(§  380.12(d)(2)). 

7.  Provide  original  National  Wetlands 
Inventory  (NWI)  maps  or  the 
appropriate  state  wetland  maps,  if  NWI 
maps  are  not  available,  that  show  all 
proposed  facilities  and  include  milepost 
locations  for  proposed  pipeline  routes. 
(§  380.12(d)(4)). 

8.  Identify  all  U.S.  Environmental 
Protection  Agency  (EPA)-  or  state- 
designated  aquifers  crossed. 

(§  380.12(d)(9)). 

Resource  Report  3 — Vegetation  and 
WUdlife 

1.  Classify  the  fishery  type  of  each 
siuiace  waterbody  that  would  be 
crossed,  including  fisheries  of  special 
concern.  (§  380.12(e)(1)). 

2.  Describe  terrestrial  and  wetland 
wildlife  and  habitats  that  would  be 
affected  by  the  project.  (§  380.12(e)(2)). 

3-  Describe  the  major  vegetative  cover 
types  that  would  be  crossed  and  provide 
the  acreage  of  each  vegetative  cover  type 
that  would  be  affected  by  construction. 
(§  380.12(e)(3)). 

4.  Describe  the  effects  of  construction 
and  operation  procedures  on  the  fishery 
resources  and  proposed  mitigation 
measures.  (§  380.12(e)(4)). 

5.  Evaluate  the  potential  for  short- 
term,  long-term,  and  permanent  impact 
on  the  wildlife  resoinces  and  state-listed 
endangered  or  threatened  species 
caused  by  construction  and  operation  of 
the  project  and  proposed  mitigation 
measures.  (§  380.12(e)(4)). 

6.  Identify  all  federally  listed  or 
proposed  endangered  or  threatened 
species  that  potentially  occur  in  the 
vicinity  of  the  project  and  discussion 


results  of  consultations  with  other 
agencies.  (§  380.12(e)(5)). 

7.  Describe  any  significant  biological 
resources  that  would  be  affected. 
Describe  impact  and  any  mitigation 
proposed  to  avoid  or  minimize  that 
impact.  (§  380.12(e)(4  &  6)). 

Resource  Report  4 — Cultural  Resources 

See  §  380.14  and  "OPR's  Guidelines 
for  Reporting  on  Cultural  Resources 
Investigations"  for  further  guidance. 

1.  Initial  cultural  resources 
consultation  and  documentation,  and 
dociunentation  of  consultation  with 
Native  Americans.  (§  380.12(f)(l)(ii)  & 
(2)). 

2.  Overview/Survey  Report(s). 
(§380.12(f)(l)(iii)&(2)). 

Resource  Report  5 — Socioeconomics 

1.  For  major  abovegroimd  fecilities 
and  major  pipeline  projects  that  require 
an  EIS,  describe  existing  socioeconomic 
conditions  within  the  project  area. 

(§  380.12(g)(1)). 

2.  For  major  abovegroimd  fecilities. 
quantify  impact  on  employment, 
housing,  local  government  services, 
local  tax  revenues,  transportation,  and 
other  relevant  factors  within  the  project 
area.  (§380.12(g)(2-6)). 

Resource  Report  6 — Geological   - 
Resources 

1.  Identify  the  location  (by  milepost) 
of  mineral  resoinces  and  any  planned  or 
active  surface  mines  crossed  by  the 
proposed  facilities.  (§  380.12(h)(l  &  2)). 

2.  Identify  any  geologic  hazards  to  the 
proposed  facilities.  (§  380.12(h)(2)) 

3.  Discuss  the  need  for  and  locations 
where  blasting  may  be  necessary  in 
order  to  construct  the  proposed 
facilities.  (§  380.12(h)(3)) 

4.  For  LNG  projects  in  seismic  areas, 
the  materials  required  by  "Data 
Requirements  for  the  Seismic  Review  of 
LNG  Facilities,"  NBSIR84-2833. 

(§  380.12(h)(5)) 

5.  For  undergroimd  storage  facilities, 
how  drilling  activity  by  others  within  or 
adjacent  to  the  facilities  would  be 
monitored,  and  how  old  wells  would  be 
located  and  monitored  within  the 
facility  boundaries.  (§  380.12(h)(6)) 

Resource  Report  7 — Soils 

1.  Identify,  describe,  and  group  by 
milepost  the  soils  affected  by  the 
proposed  pipeline  and  aboveground 
facilities.  (§380.12(i){l)) 

2.  For  abovegroimd  facilities  that 
would  occupy  sites  over  5  acres, 
determine  the  acreage  of  prime  farmland 
soils  that  would  be  affected  by 
construction  and  operation. 
(§380.12(i)(2)) 

3.  E)escribe,  by  milepost,  potential 
impacts  on  soils.  (§  380.12(i)(3,4)) 


4.  Identify  proposed  mitigation  to 
minimize  impact  on  soils,  and  compare 
with  the  staffs  Upland  Erosion  Control, 
Revegetation,  and  Maintenance  Plan. 
(§380.12(0(5)) 

Resource  Report  8 — Land  Use. 
Recreation  and  Aesthetics 

1.  Classify  and  quantify  land  use 
affected  by:  (§  380.12(j)(l)) 

a.  Pipeline  construction  and 
permanent  rights-of-way  (§  380.12(j)(l)): 

b.  Extra  work/staging  areas 
(§380.12(j)(l)); 

c.  Access  roads  (§  380.12(j)(l)); 

d.  Pipe  and  contractor  yards 
(§380.12(j)(l));and 

e.  Aboveground  fodlities 
(§380.12(j)(l)). 

2.  Identify  by  milepost  all  locations 
where  the  pipeline  right-of-way  would 
at  least  partially  coincide  with  existing 
right-of-way,  where  it  woul4be  adjacent 
to  existing  rights-of-way,  and  where  it 
would  be  outside  of  existing  right-of- 
way.  (§380.12(j)(l)) 

3.  Provide  detailed  typical 
construction  right-of-way  cross-section 
diagrams  showing  information  such  as 
widths  and  relative  locations  of  existing 
rights-of-way,  new  permanent  right-of- 
way,  and  temporary  construction  right- 
of-way.  (§  380.12(i)(l)) 

4.  Summarize  the  total  acreage  of  land 
affected  by  construction  and  operation 
of  the  project.  (§380.12(j)(l)) 

5.  Identify  by  milepost  all  planned 
residential  or  commercial/business 
development  and  the  time  frame  for 
construction.  (§380.12(j)(3)) 

6.  Identify  by  milepost  special  land 
uses  (e.g.,  sugar  maple  stands,  specialty 
crops,  natural  areas,  national  and  state 
forests,  conservation  land,  etc.). 
(§380.12(j)(4)) 

7.  Identify  by  beginning  milepost  and 
length  of  crossing  all  land  admhiistered 
by  Federal,  state,  or  local  agencies,  or 
private  conservation  organizations. 
(§380.12(j)(4)) 

8.  Identify  by  milepost  all  natural, 
recreational,  or  scenic  areas,  and  all 
registered  natural  landmarks  crossed  by 
the  project.  (§  380.12(j)(4  &  6)) 

9.  Identify  all  facilities  that  would  be 
within  designated  coastal  zone 
management  areas.  (§  380.12(j)(4)) 

10.  Identify  by  milepost  all  residences 
that  would  be  within  50  feet  of  the 
construction  right-of-way  or  extra  work 
area.  (§380.12(j)(5)) 

11.  Identify  all  designated  or 
proposed  candidate  National  or  State 
Wild  and  Scenic  Rivers  crossed  by  the 
project.  (§  380.12(j)(6)) 

12.  Describe  any  measures  to  visually 
screen  aboveground  fetcilities,  such  as 
compressor  stations.  (§  380.12(j)(ll)) 

13.  Demonstrate  that  applications  for 
rights-of-way  or  other  proposed  land  use 
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have  been  or  soon  will  be  filed  with 
Federal  land-managing  agencies  with 
jurisdiction  over  land  that  would  be 
affected  by  the  project.  (§  380.12(j)(12)) 

Resoiuce  Report  9— Air  and  Noise 
Quality 

1.  Describe  existing  air  quality  in  the 
vicinity  of  the  project.  (§  380.12(k)(l)) 

2.  Quantify  the  existing  noise  levels 
(day-night  sound  level  CUn)  and  other 
applicable  noise  parameters)  at  noise- 
sensitive  areas  and  at  other  areas 
covered  by  relevant  state  and  local  noise 
ordinances.  (§  380.12(k)(2)) 

3.  Quantify  existing  and  proposed 
emissions  of  compressor  equipment, 
plus  construction  emissions,  including 
nitrogen  oxides  (NOx)  and  carbon 
monoxide  (CO),  and  the  basis  for  these 
calculations.  Summarize  anticipated  air 
quality  impacts  for  the  project. 
(§380.12(k)(3)) 

4.  Describe  die  existing  and  proposed 
compressor  units  at  each  station  where 
new,  additional,  or  modified 
compression  units  are  proposed, 
including  the  manufactxu^r,  model 
number,  and  horsepower  of  the 
compressor  units.  (§  380.1 2(k)(4)) 

5.  Identify  any  nearby  noise-sensitive 
area  by  distance  and  direction  from  the 
proposed  compressor  imit  building/ 
enclosure.  (§380.12(k)(4)) 

6.  Identify  any  applicable  state  or 
local  noise  regulations.  (§  380.12(k)(4)) 

7.  Calculate  the  noise  impact  at  noise- 
sensitive  areas  of  the  proposed 
compressoc  unit  modifications  or 
additions,  specifying  how  the  impact 
was  calculated,  including 
manufacturer's  data  and  proposed  noise 
control  equipment.  (§  380.12(k)(4)) 
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Resource  Report  10— Alternatives 

1.  Address  the  "no  action" 
alternative.  (§  380.1 2(l)(l)) 

2.  For  large  projects,  address  the  efiiect 
of  energy  conservation  or  energy 
alternatives  to  the  project. 
(S380.12a)(l)) 

3.  Identify  system  alternatives 
considered  during  the  identification  of 
the  project  and  provide  the  rationale  for 
rejecting  each  alternative. 
(§380.1201(1)) 

4.  Identify  major  and  minor  route 
alternatives  considered  to  avoid  impact 
on  sensitive  environmental  areas  (e.g., 
wetlands,  parks,  or  residences)  and 
provide  siifficient  comparative  data  to 
justify  the  selection  of  the  proposed 
route.  (§380.12(1)(3)) 

5.  Identify  alternative  sites  considered 
for  the  location  of  major  new 
abovegroimd  facilities  and  provide 
sxifficient  comparative  data  to  justify  the 
selection  of  the  proposed  site. 
(§380.1201(3)) 

Resource  Report  11— Reliability  and 
Safety 

Describe  how  the  project  facilities 
would  be  designed,  constructed, 
operated,  and  maintained  to  minimize 
potential  hazard  to  the  public  from  the 
failiue  of  project  components  as  a  result 
of  accidents  or  natural  catastrophes. 
(§  380.12(m)) . 

Resource  Report  12 — PCS 
Contamination 

1.  For  projects  involving  the 
replacement  or  abandonment  of 
facilities  determined  to  have  PCBs, 
provide  a  statement  that  activities 


would  comply  with  an  approved  EPA 
disposal  permit  or  with  the 
requirements  of  the  TSCA. 
(§380.12(n)(l)) 

2.  For  compressor  station 
modifications  on  sites  that  have  been 
determined  to  have  soils  contaminated 
with  PCBs,  describe  the  status  of 
remediation  efforts  completed  to  date. 
(§380.12(n)(2)) 

Resource  Report  13— Additional 
Information  Related  to  LNG  Plants 

Provide  all  the  listed  detailed 
engineering  materials.  (§  380.12(o)) 

BMng  Cod*  •n4-«1-M 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

57.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
71 7-71 7z,  3301-3432;  16  U.S.C.  791a-825r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1085. 

58.  In  §  385.2001,  paragraph  0))(3)  is 
revised  to  read  as  follows: 

1385.2001    niings  (Rule  2001). 

***** 

(b)*  •  • 

(3)  The  Secretary,  or  the  office 
director  to  whom  the  filing  has  been 
referred,  will  send  a  letter  of  rejection 
with  an  indication  of  the  deficiencies  in 
the  filing  and  the  reasons  for  rejection. 
***** 

(FR  Doc.  99-11247  Filed  5-13-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

Job  Training  Partnership  Act  (JTPA), 
Tltie  IV-O,  Demonstration  Program: 
Women  in  Apprenticesliip  and 
Nontraditional  Occupations 

AGENCY:  Women's  Bureau,  Department 
of  Labor. 

ACTION:  Notice  of  Availability  of  Fimds 
and  Solicitation  for  Grant  Applications 
(SGA  99-03). 

summary:  All  infonnation  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  Applicants  for  grant 
funds  should  read  this  notice  in  its 
entirety  and  respond  as  directed.  Grant 
proposals  that  are  not  completed  as 
directed  will  be  judged  nonresponsive 
and  will  not  be  evaluated. 

The  Women's  Bureau  (W6),  U.S. 
Department  of  Labor  (DOL)  annoimces 
the  sixth  and  final  year  of  the 
Solicitation  for  Grant  Applications 
(SGA)  first  authorized  imder  the  Women 
in  Apprenticeship  and  Nontraditional 
Occupations  (WANTO)  Act  of  1991.  The 
major  provisions  of  the  WANTO 
legislation  are  to  "assist  business  in 
providing  women  with  opportunities  in 
apprenticeship  and  nontraditional 
occupations."  Moreover,  the  WANTO 
grant  program  funds  Community-Based 
Organizations  (CEOs)  to  provide 
technical  assistance  (TA)  to  employers 
and  labor  unions  (E/LUs)  that  will 
"enable  business  to  meet  the  challenge 
of  Workforce  2000." 

The  Women's  Bureau  has  co- 
administered WANTO  with  the  DOL's 
Bureau  of  Apprenticeship  and  Training 
(BAT),  with  the  WB  having 
responsibility  for  implementing  the 
grant  process.  Congress  first 
appropriated  funds  for  WANTO  in 
Fiscal  Year  (FY)  1994.  Since  then, 
WANTO  has  been  funded  through  JTPA 
(Title  IV-D).  FY  1999  will  be  the  last 
WANTO  solicitation,  as  the  grant 
program  will  expire  with  JTPA  on  July 
1,  2000.  JTPA  will  be  superseded  by  the 
Worlrforce  Investment  Act. 

For  the  final  WANTO  solicitation,  the 
Department  will  competitively  award 
grants  to  CBOs  who  best  represent  the 
best  community-based  organizations 
from  the  segment  of  CBOs  actively 
involved  in  advocacy,  technical 
assistance,  and  services  to  increase  the 
participation  of  women  in 
apprenticeship  and  nontraditional 
occupations  (A/NTO).  These  CBOs  must 
provide  technical  assistance  (TA)  to 
Employers  and/or  Labor  Unions  (E/LUs) 
to  prepare  them  to  successfully  recruit, 
train,  and  retain  women  in 


apprenticeable  and  other  nontraditional 
occupations.  In  addition,  TA  must 
include  strategic  planning  with  E/LUs 
for  identifying  sources  of  support 
services — child  care,  transportation,  and 
necessary  transitional  costs — to  ensiue 
the  successful  transition  of  women  to 
the  workplace  and/or  the  completion  of 
training.  With  the  combination  of 
technical  TA  for  E/LUs  and  their 
commitment  for  support  services  for 
women,  the  Department  expects 
employers  and  labor  unions  "to  expand 
the  employment  and  self-sufficiency 
options  of  women." 

Further,  the  Department  gives  priority 
consideration  to  broadening  the 
geographic  scope  of  WANTO,  CBO 
diversity,  (including  those  concerned 
with  the  emplo)rment  of  women  with 
physical  and/or  cognitive  disabilities), 
and  developing  a  more  concentrated 
industrial  mix  of  E/LUs  in  growing 
industries.  CBOs  and  E/LUs  must  be 
committed  to  increasing  the 
participation  of  women  in  A/NTO  in 
high  wage  jobs,  including  low  income 
women  residing  in  nual  and  urban 
Empowerment  Zones  (EZs)  and 
Enterprise  Communities  (ECs)  across  the 
coimtry.  CBOs  proposals  must  include  a 
plan  to  track,  not  only  the  specific  TA 
resources  and  tools  used,  but  also  the 
movement  of  women  into  (or  out  of) 
A/NTO  among  their  grant  related  E/LUs. 
Such  an  interactive  working 
relationship  should  promote  CBOs  and 
E/LUs  working  together  to  change 
workplace  cultxires  and  working 
practices  to  provide  economic  justice 
and  equity  for  women  in  the  worirolace. 

Therefore,  the  DOL  is  seeking  CBOs 
(including  those  concerned  with 
employment  transition  of  women  with 
physical  and/or  cognitive  disabilities) 
with  the  following  experience: 

(1)  Established  and  growing 
employer/labor  union  working 
relationships; 

(2)  Proven  service  delivery  to  assist 
women  to  enter  and  remain  in  A/NTO 
as  the  major  component  of  its 
employment  and  training  activities, 
including  outreach,  orientation, 
mentoring,  support  groups,  networics, 
workplace  consultations  (including 
troubleshooting  and  other  worksite 
resolution  practices),  employee  and 
supervisory  workshops,  seminars  and 
other  workplace  specific  strategic 
planning  to  increase  the  participation  of 
women  in  A/NTO;  and 

(3)  Recognized  leadership  credentials 
in  the  A/NTO  commimity  tiiat  also 
promotes  leadership  in  social  and 
economic  change  for  women  and  their 
families  to  economic  self-sufficiency,  as 
well  as  mentoring  relationships  with 
other  CBOs  working  in  A/NTO. 


As  WANTO  activities  document  the 
end  of  the  millennium  and,  we  begin  to 
chart  the  next  steps  to  increase  women 
in  A/NTO  into  the  2l8t  Century, 
WANTO  and  related  projects  will 
provide  a  rich  source  of  policy  and 
program  recommendations. 

With  SGA  99-^3,  the  Department  will 
give  priority  consideration  and  25  bonus 
points  to  CBOs  who  respond  with 
proposals  that  both  (1)  expand  the 
geographic  reach  and  influence  of 
WiWrO  to  areas  previously  not  served, 
or  have  less  than  two  WANTO  grants  in 
a  State,  especially  those  in  underserved 
geographic  areas  of  the  Southeast, 
Southwest,  Northwest,  and  Rocky 
Mo\mtains,  and  (2)  concentrate  TA 
programs  for  E/LUs  in  a  single  industry 
or  paid  emplo)mient  training  group — 
especially  one  of  the  following: 
Manufactm-ing,  Information 
Technology,  Medical  Technology,  and 
registered  apprenticeship  and  on-the-job 
trainees  programs  in  Midway 
Construction,  and  Building  Trades 
Construction. 

The  above  discussion  simunarizes  the 
general  focus  of  SGA  99-03;  however, 
applicants  are  again  urged  to  read  the 
SGA  in  its  entirety  to  ensure  that  their 
submission  is  fully  responsive  to  SGA 
99-03.  WANTO  grant  awards  are 
competitive  and  based  only  on  how 
responsive  an  appUcant's  proposal  is  to 
the  SGA  and  its  evaluation  criteria. 

This  notice  describes  the  background, 
the  application  process,  statement  of 
work,  evaluation  criteria,  and  reporting 
requirements  for  this  Solicitation  for 
Grant  Applications  (SGA  99-03).  WB 
anticipates  that  a  total  amount  of 
$1,000,000  will  be  available  for  the 
support  of  all  Fiscal  Year  1999.  (See  Part 
n.C.  for  funding  limitations  per  grant.) 
DATES:  Oqo  (1)  ink-signed  original, 
complete  grant  application  plus  five  (5) 
copies  of  the  Technical  Proposal  and 
two  (2)  copies  of  the  Cost  Proposal  shall 
be  submitted  to  the  U.S.  Department  of 
Labor,  Office  of  Procurement  Services, 
Room  N-5416,  Reference  SGA  99-03, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  not.later  than 
4:45  p.m.  EST,  August  6, 1999.  Hand- 
delivered  applications  must  be  received 
by  the  Office  of  Procurement  Services 
by  that  time. 

ADDRESSES:  Applicants  who  intend  to 
submit  a  proposal  must  register 
immediately  with  the  Grant  Officer  in 
order  to  receive  any  amendment  to  this 
solicitation  that  is  issued.  Please  send 
registration  to  U.S.  Department  of  Labor, 
Office  of  Procurement  Services, 
Attention:  Grant  Officer,  Reference  SGA 
99-03,  Room  N-5416,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 


Grant  applications  must  be  mailed  to 
U.S.  Department  of  Labor,  Office  of 
Procurement  Services,  Attention:  Grant 
Officer,  Reference  SGA  99-03,  Room  N- 
5416,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Applicants  are 
encouraged  to  verify  delivery  to  this 
office  directly  through  their  delivery 
service  and  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applications  will  not  be  mailed.  The 
Federal  Register  may  be  obtained  from 
your  nearest  government  office  or 
library.  Questions  concerning  this 
solicitation  may  be  sent  to  Lisa  Harvey 
at  the  following  Internet  address: 
lharvey@dol.gov. 

Part  I.  Background 

The  Women  in  Apprenticeship  and 
Nontradltional  Occupations  (WANTO) 
Act— Public  Law  102-530,  signed 
October  27, 1992— The  Act  has  three 
major  activities  that  affect  this  SGA: 

1.  Outreach  to  Employers  and  Labor 
Unions.  DOL  will  promote  the  Act's 
program  to  employers  and  labor  unions 
by  informing  them  of  the  availability  of 
technical  assistance  and  keeping  a 
database  of  employers  and  commimity- 
based  organizations  with  active  grants. 

2.  Technical  Assistance.  DOL  will 
provide  grants  to  community-based 
organizations  to  deliver  technical 
assistance  to  employers  and  labor 
unions  to  prepare  them  to  recruit,  train, 
and  employ  women  in  apprenticeable 
and  nontradltional  occupations. 

3.  Liaison  Role  of  Department  of 
Labor.  DOL  will  serve  as  follows:  (1)  to 
act  as  a  liaison  between  employers, 
labor,  and  the  community-based 
organizations  providing  technical         l 
assistance;  (2)  coordinating,  conducting 
regular  assessment,  and  seeking  input  of 
employers  and  labor  unions. 

The  Women's  Bureau  has  been  the 
champion  of  the  concerns  of  working 
women  since  its  creation  by  Congress  in 
1920.  For  over  70  years,  improving 
employment  opportunities  and  related 
equity  issues  has  been  the  driving  force 
of  the  Bureau's  policies  and  programs. 
From  its  national  office  and  10  regional 
offices,  the  Bureau  conducts  advocacy 
and  outreach  activities  across  the 
United  States.  The  Bureau  participates 
in  meetings  with  international  visitors 
and  others  who  are  concerned  with  the 
employment  and  related  social  issues  of 
working  women.  Within  the  Department 
of  Labor,  the  WB  Director  serves  as  the 
policy  advisor  to  the  Secretary,  ensiuing 
that  women's  voices  are  heard  and  that 
their  priorities  are  represented  in  the 
public  policy  arena. 

The  Bureau  has  a  history  of 
encom-aging  women  to  consider  the 
wide  array  of  apprenticeable  and  other 
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nontradltional  occupations  (NTOs)  as 
one  way  to  obtain  economic  self- 
sufficiency  for  themselves  and  their 
families.  NTOs  can  be  characterized  as 
the  often-cited  skilled  building  trades  in 
construction,  as  well  as  the  emerging 
"good"  or  high-pay  jobs  in 
nonconstruction  industries  as  the 
pervasiveness  of  microelectronics  fuels 
advances  in  high  technology.  One  thing 
many  of  the  high-pay  jobs  have  in 
common  is  the  lack  of  women  employed 
in  them. 

The  lack  of  a  critical  mass  of  women 
in  apprenticeship  and  other  good,  high- 
pay  jobs  has  resiilted  in  continued 
workplace  occupational  segregation  that 
fuels  pay  inequities  and  other  artificial 
employment  barriers  to  women's 
success  in  the  workplace,  including 
apprenticeship  and  other  nontradltional 
occupations.  For  example,  studies  point 
out  that  once  hired,  women  in 
construction  face  problems  (sexism, 
racism,  homophobia,  inadequate  toilet 
facihties,  health  and  safety,  isolation 
from  other  women,  etc.)  that  erode  their 
retention  in  jobs.  In  other 
nonconstruction  occupations,  the  lack 
of  developmental  work  assignments  and 
mentors  results  in  women  being 
confined  by  "glass  ceilings"  and 
"sticky"  floors.  These  artifical  barriers 
are  beyond  the  usual  problems  faced  by 
all  women  and  some  men — child  care, 
sexual  harassment,  pay  equity, 
balancing  work  and  family 
responsibilities.  The  WANTO  grant 
program  explores  collaborative  ways  for 
employers  and  labor  unions  to  provide 
opportunities  for  women  in 
apprenticeship  and  other  nontradltional 
occupations  by  developing  a  "women- 
friendly"  environment. 

The  Bureau  of  Apprenticeship  and 
Training  co-adrainisters  WANTO  with 
the  Women's  Bureau.  BAT  was 
established  in  1937  as  the  national 
administrative  agency  in  the 
Department  of  Labor  to  carry  out  the 
objectives  of  the  National 
Apprenticeship  Act  (also  known  as  the 
Fitzgerald  Act),  guided  by  the 
reconunendations  of  the  Federal 
Committee  on  Apprenticeship.  BAT  has 
the  objective  to  stimulate  and  assist 
industry  in  the  development,  expansion, 
and  improvement  of  apprenticeship  and 
training  programs  designed  to  provide 
the  skilled  workers  required  by  the 
American  economy. 

Under  the  National  Apprenticeship 
Act,  the  Bureau  is  responsible  for 
providing  services  to  existing 
apprenticeship  programs  and  technical 
assistance  to  organizations  who  would 
like  to  establish  a  BAT  registered 
apprenticeship  program.  BAT  provides 
apprenticeship  services  in  all  States, 


and  registers  programs  and  apprentices 
in  23  States  where  there  is  no  State 
Apprenticeship  Agency  or  Council.  In 
the  27  States,  the  District  of  Columbia, 
the  Virgin  Islands,  and  Puerto  Rico, 
programs  are  registered  by  State 
Apprenticeship  Agencies  or  Councils 
which  are  recognized  by  the  Secretary  of 
Labor.  Most  State  agencies  receive 
policy  guidance  from  apprenticeship 
coimcils  composed  of  employers,  labor 
groups,  and  public  representatives. 
The  BAT  works  very  closely  with 
State  Apprenticeship  Agencies/Councils 
(SAC)  and  the  educational  system  to 
deliver  support  services  at  the  national. 
State  and  local  level.  When  apprentices 
finish  their  training,  they  receive 
certificates  of  completion  of 
apprenticeship.  These  are  issued  by  the 
State  apprenticeship  agencies,  or  in 
those  States  not  having  such  an  agency, 
by  BAT,  in  accordance  with  its 
recommended  standards.  BAT  is 
committed  to  improving  the  access  of 
women  to  apprenticeship  training  to 
increase  their  employment  in  jobs  that 
have  historically  put  men  on  the  career 
ladder  to  successful  working  careers. 

E>efinitions 

Nontradltional  Occupations  (NTOs) 
are  those  where  women  account  for  less 
than  25  percent  of  all  persons  employed 
in  a  single  occupational  group. 

Pre-Apprenticeship  Programs  are  for 
women  (and  others)  to  prepare  them  to 
keep  pace  with  occupational  skills 
training  or  entry-level  employment  in 
nontradltional  occupations.  The 
curriculum  includes  pre-vocational 
instruction  in  identification  and  use  of 
tools,  blueprint  reading,  basic  shop 
skills,  and  safety  procedures,  as  well  as 
math  skills,  and  physical  conditioning. 

Apprenticeship  is  a  formal  paid 
training-work  agreement  where  labor 
and  management  work  together  to 
promote  learning  on  the  job.  (Some  BAT 
registered  apprenticeship  programs  are 
operated  by  employers  independent  of 
labor  unions.)  To  support  the  "hands 
on"  learning,  there  must  be  related 
theoretical  instruction  (often  classroom). 
After  successfully  completing  the  BAT 
registered  program  standards — usually 
three  to  five  years — the  apprentice  is 
awarded  a  certificate  of  completion  by 
either  BAT  or  the  State  Apprenticeship 
Coimcil  (SAC). 

Employers  or  groups  of  employers 
and  unions  design,  organize,  manage, 
and  finance  apprenticeship  programs 
under  the  standards  developed  and 
registered  with  BAT  or  BA'T-recognized 
State  Apprenticeship  Agencies.  TTiey 
also  select  apprentices  who  are  trained 
to  meet  certain  predetermined 
occupational  standards. 
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Community-Based  Organizations 
(CBOs)  are  as  defined  in  Section  4(5)  of 
the  Job  Training  Partnorship  Act  (29 
U.S.C.  1501(5)):  private  nonprofit 
organizations  which  are  representative 
of  communities  or  significant  segments 
of  communities  and  which  provide  job 
training  services.  For  this  solicitation, 
communities  or  significant  segments  of 
commimities  are  the  private  nonprofit 
organizations  that  have  demonstrated  at 
least  three  years  experience  in  (1)  the 
operation  and  delivery  of  employment 
and  training  related  services  to  promote 
women  in  apprenticeship  and  other 
nontraditional  occupations,  (2) 
community  recognition  of  leadership  in 
advocacy  and  service  to  promote 
economic  equity,  justice,  and  social 
change  for  women  and  their  families, 
and  (3)  the  development  of  policies, 
programs,  and  technical  assistance  for 
employers  and  labor  imions  for  the 
recruitment,  selection,  training,  placing, 
retaining,  and  otherwise  preparation  of 
women  to  enter  and  remain  in 
apprenticeship  and  other  nontraditional 
occupations. 

Please  note  that  eligible  applicants 
must  not  be  classified  under  the  IRS  Tax 
Code  as  a  501(c)(4)  entity. 

A.  Authorities 

The  technical  assistance  grants  were 
first  authorized  under  the  Women  in 
Apprenticeship  and  Nontraditional 
Occupations  (WANTO)  Act,  Public  Law 
102-530,  approved  October  27, 1992. 

B.  Purpose  of  the  Demonstration 

The  purpose  of  the  WANTO 
demonstration  program  is  to  assist 
business  to  provide  apprenticeship  and 
nontraditional  opportimities  for  women. 
The  Department  will  make  grants  to 
community-based  organizations  and 
provide  technical  assistance  to 
employers  and  labor  unions  to 
encourage  and  prepare  them  to  increase 
the  participation  of  women  in 
apprenticeship  and  nontraditional 
occupations  in  their  workplaces.  Such 
technical  assistance  should  result  in  an 
increase  of  women  employed  in  jobs 
that  pay  a  wage  to  support  them  and 
their  families. 

Part  n.  Application  Process 

A.  Eligible  Grant  Applicants 

Please  note  well  that  eligible  grant 
applicants  must  not  be  classified  imder 
the  IRS  Tax  Code  as  a  501(c)(4)  entity. 

1.  Private,  Nonprofit,  Commimity- 
Based  Organizations  (CBOs)  that 
represent  and  provide  advocacy, 
training,  and  placement  of  women  in 
apprenticeship  and  other  nontraditional 
occupations  (A/NTO)  are  the  only 
entities  eligible  for  grant  awards. 


2.  Applicant  CBOs'  proposals  must 
docimient  their  experience  and 
expertise  in  A/NTO  services  and  TA 
delivery  in  the  following  areas: 

a.  Established  and  growing  employer/ 
labor  union  working  relationships  with 
A/NTO  community  soiuces  for 
exploring  new  working  relations; 

0.  Provided  services  to  assist  women 
to  enter  and  remain  in  A/NTO  as  the 
major  component  of  their  employment 
and  training  activities,  including 
outreach,  orientation,  mentoring, 
support  groups,  networks,  workplace 
consultations  (including 
troubleshooting  and  other  worksite 
problem  resolutions  and  changes  in 
employer  and  workplace  practices), 
employee  and  supervisory  workshops, 
seminars  and  other  workplace  specific 
strategic  planning  to  increase  the 
participation  of  women  in  A/NTO;  and 

c.  Dociunented  leadership  in  the 
A/NTO  community  to  promote 
leadership  for  economic  equity,  justice, 
and  social  change  for  women  and  their 
families  that  also  support  economic  self- 
sufficiency. 

3.  In  addition.  Grant  Applicant  CBOs' 
proposals  must  document  their  presence 
and  effectiveness  in  the  broader 
community  beyond  A/NTO  services  for 
a  fee,  to  include  advocacy  for  economic 
and  social  justice  that  promotes  equity 
for  women  and  their  families. 

4.  Grant  Applicant  CBOs'  proposals 
must  include  a  management  and  staff 
loading  plan. 

a.  The  management  plan  should 
include  the  CBO's  organizational  chart 
and  accompanying  narrative  that 
differentiate  between  elements  of  the 
Applicant's  staff,  subcontractors,  or 
consultants,  who  will  be  retained. 

b.  The  staff  loading  plan  must  identify 
all  key  tasks  and  the  hoiu^  required  to 
complete  each  task.  Labor  estimates  for 
each  task  must  be  broken  down  by 
individuals  assigned  to  the  task,  with 
subcontractors  and  consultants.  All  key 
tasks  must  be  charted  to  show  time 
required  to  perform  them  by  months  or 
weeks. 

c.  CBOs'  proposals  must  list  the  name, 
trade,  and  organizational  position  of 
tradeswomen  and  other  women  in 
nontraditional  occupations  on  staff  or 
on  their  organization's  Board  of 
Directors.  Include  the  dates  when 
tradeswomen  served  in  active  paid  or 
unpaid  positions  in  your  organization. 

a.  CBOs'  proposal  submissions  should 
include  a  listing  of  all  items  for  which 
grant  funds  will  be  expended.  (Do  not 
include  any  cost  information  for  this 
item  in  the  technical  proposal,  but 
expenditure  items  must  be  listed.) 

e.  CBOs'  proposal  submissions  should 
include  copies  of  the  CBO's  budget  and 


major  funding  sources  for  the  past  three 
(3)  years,  including  foundation  and 
government  grants  and  other  types  of 
funding. 

5.  Public  bodies  such  as  JTPA 
administrative  entities,  public  schools, 
-  colleges,  and  hospitals  are  not  eligible 
for  WANTO  grants. 

B.  Employers  and  Labor  Unions  Are 
Eligible  for  T A 

1.  Private  Sector  Employers  and  Labor 
Unions  are  eligible  to  request  and 
receive  TA  provided  by  CBOs  with  a 
WANTO  grant.  The  goal  of  WANTO  is 
to  assist  businesses  to  provide 
opportimities  for  women  in  A/NTO  in 
the  private  economy. 

a.  Employers  and  Labor  Unions  may 
request  that  the  Department  of  Labor 
match  them  with  a  CBO. 

b.  TA  Requests  from  Employers  and 
Labor  Unions  may  be  delivered  with  a 
specific  Applicant  CBO's  proposal,  or 
independent  of  a  specific  CBO. 

c.  Regardless  of  me  method,  all 
employers  and  labor  unions  must 
provide  the  information  described  in 
item  2.  below  either  to  their  chosen  CBO 
or  directly  to  the  U.S.  Department  of 
Labor,  Office  of  Prociirement  Services, 
Room  N-5416,  Attention:  Lisa  Harvey, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

2.  All  Employers  and  Labor  Unions 
must  provide  a  written  commitment  for 
technical  assistance  by  responding  to 
the  following: 

a.  A  description  of  the  need  for 
assistance; 

b.  A  description  of  the  types  of 
apprenticeable  occupations  or 
nontraditional  occupations  in  which  the 
employer  or  labor  union  would  like  to 
train  or  employ  women; 

c.  Assurances  that  there  are  or  will  be 
suitable  and  appropriate  employment 
available  in  the  apprenticeable 
occupations  or  in  the  nontraditional 
occupations  being  targeted;  and 

d.  Commitments  that  all  reasonable 
efforts  should  be  made  to  place  women 
in  apprenticeable  occupations  or 
nontraditional  occupations  as  they 
develop  skills. 

C.  Ckjntents 

To  be  considered  responsive  to  this 
SGA,  each  application  must  consist  of, 
and  follow  the  order  of,  the  sections 
listed  in  Part  III  of  this  solicitation.  The 
application  must  also  include 
information  which  the  applicant 
believes  will  address  the  selection 
criteria  identified  in  Part  IV.  Technical 
proposals  shall  not  exceed  20  single 
sided,  double  spaced,  10  to  12  pitch 
typed  pages  (not  including 
attachments).  Any  proposal  that  does 


not  confbnn  to  these  standards  shall  be 
deemed  nonresponsive  to  this  SGA  and 
will  not  be  evaluated. 

1.  Technical  Proposal 

Each  proposal  shall  include:  (1)  a  two- 
page  abstract  summarizing  the  proposal, 
and  (2)  a  complete  description  of  the 
CBO's  program  for  technical  assistance, 
including  infonnation  required  in  Part 
m  and  IV.  No  cost  data  or  reference  to 
price  shall  be  included  in  the  technical 
proposal  although  the  technical 
proposal  must  include  the  item»-^ 
publications,  seminars,  E/LU 
consultations,  troubleshooting,  etc — ^for 
which  grant  funds  are  to  be  spent 

2.  Cost  Proposal 

The  cost  proposal  is  a  physically 
separate  document  and  shall  not  be 
included  in  the  twenty  (20)  page  limit. 
The  cost  (business)  proposal  must  be 
separate  from  the  technical  proposal.  (If 
'  applicants  do  not  have  the  current 
version  of  the  standard  grant  forms 
listed  below,  they  must  download  the 
forms  from  the  following  OMB  website 
address:  www.whitehouse.gov/omb/ 
grants/).  The  transmittal  letter  and  the 
grant  assurances  and  certification  forms 
shall  be  attached  to  the  business 
proposal,  which  shall  consist  of  the 
following: 

a.  Standard  Form  424  "Application 
for  Federal  Assistance,"  signed  by  an 
official  from  the  applicant's 
organization  who  is  authorized  to  enter 
the  organization  into  a  grant  agreement 
with  the  Department  of  Labor.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA)  is  1 7.700; 

b.  Standard  Budget  Form  424A 
"Budget  Information  Form,";  and 

c.  Budget  Narrative;  provide  a 
narrative  explanation  of  the  budget 
which  describes  all  proposed  costs  and 
indicates  how  they  are  related  to  the 
operation  of  the  project.  Provide  this 
information  separately  for  the  amount  of 
requested  Federal  funding  and  the 
amount  of  proposed  Non-Federal 
contribution.  In  an  application  which 
proposes  to  fund  staff  positions,  the 
bucket  narrative  must  provide 
information  which  describes  the 
number  of  proposed  positions  by  title 
and  by  the  amount  of  staff  time  and 
salary  charged  to  Federal  and  Non- 
Federal  funding  resoiuces.  The  Budget 
Narrative  provides  the  detailed 
description  of  the  costs  reflected  on  the 
SF  424A. 

D.  Funding  Levels 

The  Department  expects  to  have 
$1,000,000  to  be  disbursed  through 
WANTO  grants.  The  Department 
expects  to  make  up  to  fifteen  (15) 
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awards  to  Community-Based 
Organizations  (CBOs).  The  Women's 
Bureau  expects  awards  to  range  from 
approximately  $50,000  to  $75,000, 
depending  upon  the  number  of 
employer/lt^r  union  written 
commitments  included  with  the 
proposal — between  five  (5)  and  ten 
(10) — and  the  design,  size,  and  scope  of 
the  technical  assistance  proposed  for 
this  demonstration  and  reflected  in  the 
E/LU  technical  assistance  requests. 

E.  Length  of  Grant  and  Grant  Awards 

The  initial  performance  period  for  the 
grants  awarded  under  this  SGA  shall  be 
for  twelve  (12)  months  with  one  (1) 
option  to  extend  for  up  to  three  months 
as  a  no-cost  extension  to  complete  final 
reports.  Each  applicant  shall  reflect  in 
their  application  the  intention  to  begin 
operation  no  later  than  September  1999. 

F.  Submission 

One  (1)  ink-signed  original,  complete 
grant  application  (plus  five  (5)  copies  of 
the  Tedmical  Proposal  and  two  (2) 
copies  of  the  Cost  Proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Office  of  Procurement  Services, 
Room  N-5416,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
not  later  than  4:45  p.m.  EST,  August  6, 
1999.  Hand  delivered  applications  must 
be  received  by  die  Office  of 
Procurement  Services  by  that  time.  Any 
application  received  at  the  Office  of 
Procurement  Services  after  4:45  p.m. 
EST  will  not  be  considered  unless  it  is 
received  before  an  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  August  6, 1999  (i<e.,  not  later 
than  August  1, 1999); 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  above  address;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  EST  at  the  place  of  mailing  two 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  August  6, 
1999  (i.e.,  not  later  than  5:00  p.m.  EST 
August  4, 1999). 

'The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  implication  received  after  the 
above  closing  time  and  date  shall  bo 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  in^ression  [not  a  postage  meter 


machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  af^ed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
appUcants  shall  request  that  the  posta[ 
clerk  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt 
and  the  wrapper  or  envelope. 

The  only  acceptable  evioence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Sendee 
Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the 
post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  ^e  U.S. 
Postal  Service.  "Postmaik"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt 
and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Pnxnuement 
Services  on  the  application  wrapper  or 
other  docimientary  evidence  of  receipt 
maintained  by  that  office.  Applications 
sent  by  E-mail,  telegram,  or  facsimile 
(Fax)  will  not  be  accepted. 

Part  m.  The  Statement  of  Work— Key 
Features 

A.  Technical  Assistance 

1.  CBOs  are  to  provide  technical 
assistance  (TA)  that  may  include  a 
broad  range  of  activities  to  prepare 
employers  and  labor  unions  (E/LUs)  to 
provide  opportunities  for  women  in 
apprenticeship  and  other  nontraditional 
occupations  (A/NTO).  CBOs  should 
encourage  E/LUs  to  work  with  them  to 
assess  their  workplaces  and  develop 
strategic  plans  for  changes  in  the 
workplace  and  in  work  practices  that 
support  women.  Requests  may  include 
linkages  of  pre-apprenticeship  programs 
to  a  commitment  for  employment  and/ 
or  sponsored  apprenticeship  training. 
Such  TA  should  result  in  jobs  that  pay 
a  living  wage  that  will  support  women 
and  their  families.  Support  services  are 
of  major  importance  to  sustaining 
women  to  enter  and  complete  training 
and  entry  employment.  Child  care, 
transportation,  and  related  transitional 
costs — union  fees,  tools,  and  uniforms — 
are  the  support  services  most  often  cited 
as  necessary  for  women. 

a.  Applicant  CBOs  should  respond 
with  a  program  designed  to  build  on 
established  working  relationships  with 
employers  and  labor  unions  and  to 
develop  new  working  relationships  to 
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provide  TA  to,  at  least  five  (5),  but  no 
more  than  ten  (10),  private  sector  E/LUs. 
The  TA  and  working  relationships 
should  promote  an  increase  in  the 
participation  of  women  in 
apprenticeship  and  other  A/NTO  in  the 
recipient  E/LU  workplace. 

b.  CBO  proposal  should  include 
E/LUs  selected  from  the  following  five 
(5)  industry  and  paid  employment 
training  groups — manufacturing, 
information  technology,  medical 
technology,  registered  apprenticeship 
and  on-the-job  training  programs  in 
highway  and  the  building  trades 
construction  industries. 

c.  Similarly,  the  Department  is  also 
interested  in  leveraging  WANTO 
technical  assistance  to  private  sector 
employers  and  labor  imions  in 
Empowerment  Zones  and  Enterprise 
Communities  (EZ/EC)  to  increase  the 
participation  of  EZ/EC  women  returning 
to  work,  after  welfare  or  other  long-term 
work  disruptions,  in  apprenticeship  and 
nontraditional  jobs/career  paths. 

B.  Support  Services 

1.  CBO  proposal  should  include  a 
plan  for  support  services  for  women 
when  the  TA  results  in  women  moving 
into  apprenticeship  or  other  paid 
training  or  other  NTTO  employment  or  E/ 
LU-supported  job  referral  commitments. 

a.  Support  service  plans  should 
include  cooperative  E/LU  programs 
along  with  services  available  from  the 
worlq)lace  and/or  employee's 
commimity. 

b.  Support  services  strategic  planning 
for  support  services  should  include,  at 
least,  child  care,  transportation,  and 
women's  transitional  costs. 

C.  Broaden  Geographic  Coverage 

1.  The  Department  is  also  seeking  to 
broaden  the  geographic  coverage  of 
WANTO  CBOs  to  areas  unserved  by 


previous  WANTO  grants  or  in  States 
with  less  than  two  previous  WANTO 
grantees,  particularly  in  the  Southeast, 
Southwest,  Northwest  and  Rocky 
Moimtain  areas. 

a.  Therefore,  the  Department  will  also 
consider  (1)  proposals  frt>m  established 
CBOs  that  also  include  less  experienced 
CBOs  in  unserved  geographic  areas  to 
provide  TA  to  build  the  organizational 
and  TA  capacity  of  the  less  experienced 
CBOs  to  provide  TA  to  increase  women 
in  A/NTO  and/or, 

b.  (2)  Joint  proposals  of  several  CBOs 
who  have  bundled  their  strengthens 
together  to  form  one  grant  application. 
The  proposal  will  provide  TA  in 
imserved  States  that  propose  to  build 
their  regional  capacity  to  provide  TA  to 
employers  and  labor  unions  to  promote 
women  in  A/NTO. 

D.  Leverage  of  WANTO  Funding  and 
Continuance 

1.  The  proposed  project  submissions 
should  include  any  leverage  or  co- 
funding  anticipated  by  this  submission, 
particularly  leverage  with  other  specific 
EZ/EC  programs  (e.g.,  HUD  or  USDA) 
and  interaction  with  overall  EZ/EC 
program  contacts. 

2.  The  proposed  project  subnussion 
should  include  any  activities  to 
encourage  and  promote  the  continuation 
or  expansion  of  grant  activities  beyond 
the  grant's  period  of  program 
performance. 

E.  Bonus  Points 

1.  Priority  consideration  and  25  bonus 
points  will  be  added  to  the  numerical 
rating  of  proposals  from  CBOs  that 
include  TA  both  in  (a)  geographic  areas 
unserved  by  WANTO  grants  in  States 
with  less  than  two  WANTO  grants  from 
previous  years  and  to  provide  TA  for  (b) 


E/LUs  fit>m  a  single  industry  or  paid 
employment  training  group. 

a.  The  broadened  geographic  areas 
include,  CBOs  frtim  areas  unserved  by 
WANTO  CBOs,  especially  the 
Southeast,  Southwest,  Northwest,  and 
Rocky  Mountain  States,  will  receive 
priority  consideration. 

b.  The  single  industry  and/or  paid 
employment  training  program, 
including  apprenticeship,  can  be 
selected  from  the  following: 
manufactiuing,  information  technology, 
medical  technology,  and  registered 
apprenticeship  and  paid  employment 
training  in  highway  and  the  building 
trades  construction  industries. 

c.  CBOs  concerned  with  the 
employment  of  women  with  physical 
and/or  cognitive  disabilities  Uiat  have 
programs  to  promote  women  in  the 
industries  of  concern  to  this  SGA  and 
mentioned  above  in  b. 

Part  IV.  Evaluation  Criteria  and 
Selection 

Applicants  are  advised  that  selection 
for  a  grant  award  is  to  be  made  afte^ 
careful  evaluation  of  technical 
applications  by  a  panel.  Each  panelist 
will  evaluate  applications  against  the 
various  criteria  on  the  basis  of  100 
points.  The  scores  will  then  serve  as  the 
primary  basis  to  select  applications  for 
a  potential  award.  Clarification  may  be 
requested  of  grant  applicants  if  the 
situation  so  warrants  it.  Please  see  Part 
m,  Sections  A  and  B,  for  additional 
information  on  the  elements  against 
which  proposals  will  be  reviewed. 

After  proposals  are  fully  evaluated  for 
responsiveness  to  Technical  Evaluation 
Criteria  la.-lc.,  the  distribution  of  bonus 
points  will  be  determined.  Only  those 
proposals  whose  technical  score  falls 
within  the  technically  acceptable  range 
will  be  eligible  to  receive  bonus  points. 


Points 


1.  Technical  Evaluation  Criteria 

a.  Capabilities  and  Qualifications  of  CBO  and  Staff  (A/NTO  experience,  education,  and  leadership  in  the  community  to  foster  social 
and/or  economic  justice  tor  equity  for  women  and  ttieir  families  moving  to  self-sufficiency)  

b.  Establist>ed  program  and  E/LU  Linkages;  the  written  commitment  and/or  potential  for  five  (5)  to  ten  (10)  new  working  relationships 
with  E/LUs;  and  other  EZ/EC  Communities  and  Welfare  to  Work  Social  Agencies 

c.  Quality  and  Scope  of  WANTO  Project  (as  discussed/described  throughout  the  SGA  99-03  including  workplace  assessment  and 
technical  assistance  strategies  for  E/LU  changes  in  the  workplace  culture  and  work  practices  to  promote  the  increase  in  women  in 
apprenticeship  and  nontraditional  occupations;  proposed  A/NTO  outcomes,  leverage  and  continuance  TA) 

2.  Bonus  Points 

a.  Prtofity  Focus  (See  Part  III,  A.  Statement  of  Work— Key  Features,  E.  Bonus  Points) 

3.  Cost  Criteria 

Proposals  will  be  scored,  t>ased  on  ttieir  costs  in  relation  to  other  proposals  sut>m(tted  in  response  to  this  SGA. 


SO 
25 

25 


30 
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4.  Total  Soon 


Points 


tJ^^i^S^^  ^  proposals  win  be  weighted  three  (3)  times  the  estimated  price  in  ranldng  proposals  for  purposes  of  selections 
Si,^T.^T^^  "^'^  *"'  '«•:?'"*»«<'  by  a  review  par«l  based  on  tf^  criteria  imrZSSy^e  in  T^^e^S 
Cntena  1  and  2  -Pie  panel's  lacommendations  wiH  be  advisory,  and  final  awards  will  be  made  b^  on  the  bes^ irterSteS mi 
v^TllS  pScSi  ~* '"""''  ♦^  ^  ♦»«*«  «« ^^^'^^  ^"«'"y.  geographic  balance.  occupational^lSS  Z^17 


The  Department  wishes  to  make  it 
clear  that  it  is  not  simply  the  best 
written  proposals  that  will  be  chosen, 
but  rather  those  which  demonstrate  the 
greatest  experience  and  commitment  to 
assisting  employers  and  labor 
organizations  to  successfully  develop 
successful  strategies  to  increase  the 
participation  of  women  in  higher-paying 
apprenticeship  and  nontraditional 
occupations  and  to  expand  the 
employment  and  self-sufBciency 
options  of  women  returning  to  work 
after  welfare  and  other  work  and  family 
disruptions.  In  addition,  the  Department 
considers  geographic  and  race-ethnic 
divereity  in  the  array  of  award- winning 
proposals  important  considerations  in 
making  the  final  awards. 

The  submission  of  the  same  proposal 
from  any  prior  year  WANTO 
competition  does  not  guarantee  an 
award  under  this  solicitation.  Although 
the  Government  reserves  the  right  to 
award  on  the  basis  of  the  initial 
proposal  submission,  the  Government 
may  establish  a  competitive  range  or 
technically  acceptable  range  based  upon 
proposal  evaluation,  for  the  purpose  of 
selecting  qualified  applicants.  The 
panel's  conclusions  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  reserves  the 
right  to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so.  The  Grant  Officer's  determination  for 
award  under  this  SGA  99-03  is  the  final 
agency  action. 


PaitV 

A.  Delivemhles 

(This  section  is  provided  only  so  that 
grantees  may  more  accurately  estimate 
the  staffing  budgetary  requirements 
when  preparing  their  proposal. 
Applicants  are  to  exclude  bom.  their 
cost  proposal  the  cost  of  any  requested 
travel  to  Washington,  D.C.) 

1.  No  later  than  four  (4)  weeks  after 
an  award,  the  grantees  and  partners 
shall  meet  with  the  Women's  Bureau 
and  the  Btireau  of  Apprenticeship  and 
Training  at  the  Post-Award  Conference 
to  discuss  the  demonstration  project  and 
related  components  and  technic^ 
assistance  activities,  time  lines, 
technical  assistance  outcomes, 
assessment  for  comment,  and  final 


approval.  The  grantees  and  partners  and 
the  Department  will  discuss  and  make 
decisions  on  the  following  program 
activities: 

a.  The  proposed  technical  assistance 
commitmentis  for  employment, 
apprenticeship  and  related 
nontraditional  occupation  activities  and 
responsibilities;  the  number  of 
partnerships  with  EZ/EC  commimities 
and  employers  and  labor  unions  to  be 
served. 

b.  The  methodology  the  proposed 
partnership  will  use  to  support/change 
management  and  employee  attitudes  to 
promote  female  workers  in 
nontraditional  occupations. 

c.  The  types  of  systemic  change 
anticipated  by  technical  assistance 
strategies  anticipated  to  be  incorporated 
into  ongoing  employer  recruitment, 
hiring,  training,  and  promotion  of 
women  in  apprenticeship  and 
apprenticeable  nontraditional 
occupations. 

d.  The  occupational,  industrial,  and 
geographical  impact  anticipated. 

e.  The  supportive  services  to  be 
provided  to  employers  and  women  after 
successful  placement  into  employment, 
apprenticeship,  or  other  supporting 
nontraditional  occupations. 

f.  The  plan  for  the  development  and 
maintenance  of  a  relationship  with  the 
State  level  of  the  Federal  Bureau  of 
Apprenticeship  and  Training  and  the 
State  Apprenticeship  Council. 

The  Women's  Bureau  and  the  Bureau 
of  Apprenticeship  and  Training  will 
provide  further  input  orally  and  in 
writing,  if  necessary,  witUn  ten  (10) 
workix^  days  after  the  Post- A  ward 
Conference. 

1.  No  later  than  ten  (10)  weeks  after 
an  award,  the  grantees  and  the  Women's 
Bureau  will  confirm  the  "plan  of 
action"  and  detailed  time  line  for 
program  implementation. 

2.  No  later  than  twelve  (12)  weeks 
after  an  award,  the  grantee(s)  shall  have 
begun  the  provision  of  technical 
assistance  to  employers  and  labor 
unions  to  recruit,  select,  train,  place, 
retain,  and  other  areas  of  preparation  to 
promote  the  increase  of  women  in 
apprenticeable  occupations  and  other 
nontraditional  training  for  women, 


characterized  by  employment  growth 
and  above  average  earnings. 

3.  No  later  than  sixteen  (16)  weeks 
after  an  award,  the  first  quarterly 
progress  report  of  work  done  under  this 
grant  will  be  due.  Thereafter,  quarterly 
reports  will  be  due  twenty  (20)  working 
days  after  the  end  of  each  of  the 
remaining  quarters. 

Quarteny  progress  reports  must 
include: 

a.  A  description  of  overall  progress  on 
work  performed  during  the  reporting 
period — (a)  the  number  of  employers 
and  labor  imions  provided  onsite,  off- 
site  (conferences,  workshops,  seminars, 
training,  etc.,  (b)  number  of  women 
trained  (on  and  off  the  workplace), 
placed  in  apprenticeship  or  other 
nontraditional  employment.  Describe: 
(1)  any  linkages  of  pre-apprenticeship 
(on  and  off  a  workplace)  with  sponsored 
apprenticeship:  number  of  women 
affected  or  participating  in  programs; 
include  name  and  address  of  workplace/ 
company  and  person  responsible  for  the 
operation,  (2)  number  of  employers  and 
labor  imions  receiving  technical 
assistance — ^name,  address,  size  of  the 
workplace,  including  proportion  of 
women,  include  brief  profiles  of 
employers  and  labor  organizations,  {3) 
describe  any  systemic  workplace  and 
policy  changes — actual  or  in  process, 
including  the  hiring  and  promotion  of 
women  already  in  the  workplace,  career 
ladders  or  other  training  activities,  (4) 
public  presentations,  (5)  media  articles 
or  appearances,  (6)  publications 
disseminated,  and  (7)  publications 
developed. 

b.  An  indication  of  any  current 
problems  which  may  impede  the 
performance  of  the  grant  and  the 
proposed  corrective  action. 

c.  A  discussion  of  work  to  be 
performed  during  the  next  reporting 
period. 

Between  scheduled  reporting  dates 
the  grantee(s)  also  shall  immediately 
inform  the  Grant  Officer's  Technical 
Representative  (GOTR)  of  significant 
developments  affecting  their  ability  to 
accomplish  the  work. 

5.  No  later  than  sixty-four  (64)  weeks 
after  an  award,  the  grantee(s)  shall 
submit  three  (3)  copies  of  the  draft  Final 
Report,  an  integrated  draft  analysis  of 
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the  process  and  results  of  the  technical 
assistance  activities  diiring  the  year.  The 
Women's  Bureau  and  the  Bureau  of 
Apprenticeship  and  Training  will 
provide  written  comments  on  the  draft 
Report  within  twenty  (20)  working  days 
if  substantive  problems  are  identified. 
The  grantee's  response  to  these 
comments  shall  be  incorporated  into  the 
Final  Report. 

6.  The  Final  Report  shall  cover 
findings,  final  performance  data, 
outcome  results  and  assessment,  and 
employer  or  labor  organization  plans  for 
follow-up  of  participants.  The  Final 
Report  shall  provide  all  information  to 
replicate  the  project  including  copies  of 
oirriculums,  technical  assistance 
materials  developed  for  the  project  and 
technical  assistance — ^videos,  posters, 
notices,  etc. — as  well  as  any  plans  for 
repUcation  and  dissemination  of 
information.  An  Executive  Summary  of 
the  findings  and  reconmiendations  shall 
be  included  in  the  Final  Report, 
separately  or  combined  with  the  Final 
Report — at  the  opening.  No  later  than 
sixty-four  (64)  weeks  after  an  award,  the 
grantee(s)  shall  (1)  submit  one  (1) 
diskette  (IBM  compatible,  WordPerfect 
6.1),  one  (1)  camera-ready  copy  of  the 
Final  Report,  and  five  (5)  copies  of  the 
camera-ready  Final  Report,  bound  in  a 
professional  manner,  and  not  a 


collection  of  loose  leaf  sheets,  and  (2) 
computer-based,  electronic  files  for  each 
of  the  other  products — e.g.,  manual(s), 
curriculxmis,  "how-to-do-it"  handbooks, 
videos,  etc. — paid  for  with  grant  funds, 
along  with  five  (5)  copies  of  the  final 
camera-ready  products. 

hi  addition  to  the  grant's  Final  Report, 
proposed  project  submissions  should 
include  plans  for  a  "how-to-do-it" 
project  replication  manual,  including 
awareness/outreach  material,  technical 
assistance  and  curriculum  manual(s) 
and  all  other  materials  developed  as  a 
result  of  the  grant  activities.  All  grant 
materials  should  be  submitted  with 
"hard  copy"  and  electronic  (computer- 
based)  copy. 

B.  Administrative  Provisions 

The  grant  awarded  under  this  SGA 
shall  be  subject  to  the  following 
administrative  standards  and 
provisions: 

29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  with 
Institutions  of  Higher  Education,  etc. 


C.  Certifications  and  Assurances 

If  the  applicant  is  awarded  a  grant, 
they  are  required  to  operate  the  program 
in  accordance  with  the  following 
Certifications  and  Assurances.  An 
original  signed  and  dated  signature  page 
providing  the  following  Certifications 
and  Assurances  must  accompany  the 
Cost  Proposal.  Each  can  be  downloaded 
from  the  0MB  website  address 
www.whitehouse.gov/omb/grants/. 

D.  Allowable  Costs 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

a.  State  and  Local  Government — OMB 

Circular  A-87 

b.  Educational  Institutions — OMB 

CirciUar  A-21 

c.  Nonprofit  Organizations — OMB 

Cmnilar  S-122 

d.  Profit-making  Commercial  Firms— 48 

CFR  Part  31 

Signed  at  Washington,  D.C.  on  May  6, 
1999. 

Lawrence  J.  Kuss, 
Grant  Officer. 
[FR  Doc.  99-12090  Filed  5-13-99;  8:45  am] 
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Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  248  et  al. 
Section  8  Tenant-Based  Assistance; 
Statutory  Merger  of  Section  8  Certificate 
and  Vouclier  Programs;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part*  248, 791. 792  and  982 
[DockM  Na  FR-4428-4-01] 
RIN  2S77-AB91 

Section  8  Tanant-Baaad  Assistance; 
Statutory  Mergsr  of  Section  8 
Certlflcate  and  Voucher  Programs 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  for  the  Section  8  tenant- 
based  rental  voucher  program.  These 
amendments  implement  amendments  of 
the  United  States  Housing  Act  of  1937 
by  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  and  related 
changes.  The  rule  provides  for  the 
complete  merger  of  the  Section  8  tenant- 
based  Certificate  and  Voucher  programs, 
into  a  new  Housing  Choice  Voucher 
Program. 

DATES:  Effective  date:  August  12, 1999. 
Comments  due  date:  Comments  on  the 
interim  rule  and  the  proposed 
information  collection  requirements  are 
due  on  or  before:  July  13, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  this  interim  rule  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
Comments  should  refer  to  the  above 
docket  niunber  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
above  address.  Facsimile  (FAX) 
comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATKM  CONTACT: . 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  Room  4210, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  708-0477 
(this  is  not  a  toll-free  number).  Hearing 
or  speech  impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-80O-877-8339. 
SUPPt.EMENTARY  INFORMATION: 

I.  Section  8  Tenant-Based  Frogram 
Statutory  Provisions  Implemented  in 
this  Rule 

This  interim  nUe  implements  most  of 
the  Section  8  tenant-based  program 
provisions  contained  in  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Title  V  of  the  FY  1999  HUD 
Appropriations  Act;  Pub.  L.  105-276, 


approved  October  21, 1998;  112  Stat. 
2461)  (the  "1998  Act").  Section  502  of 
the  1998  Act  states  that  a  purpose  of  the 
legislation  is  "consolidating  the  voucher 
and  certificate  programs  for  rental 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937  (the  "USH 
Act"  (42  U.S.C.  1437f))  into  a  single 
market-driven  program  that  will  assist 
in  making  tenant-based  rental  assistance 
under  such  section  more  successful  at 
helping  low-income  families  obtain 
affordable  housing  and  will  increase 
housing  choice  for  low-income 
families."  Of  particidar  significance, 
this  rule  implements  the  merger  of  the 
Section  8  tenant-based  certificate  and 
voucher  programs  (section  545  of  the 
1998  Act,  amending  42  U.S.C.  1437f(o)). 

A.  Description  of  the  Housing  Choice 
Voucher  Program  implemented  by  this 
rule 

This  rule  implements  provisions  of 
the  1998  Act  which  will  complete 
merger  of  the  Section  8  certificate  and 
voucher  programs  into  a  single  new 
Section  8  voucher  program  (authorized 
imder  Section  8(o)  of  the  USH  Act,  42 
U.S.C.  1437f(o)),  entitled  the  Housing 
Choice  Voucher  Program.  HUD  has 
previously  promulgated  regulations 
(known  as  the  "conforming  rule") 
which  combined  and  conformed  rules 
for  Section  8  tenant-based  assistance  to 
the  extent  permitted  by  prior  law.  The 
Housing  Choice  Voucher  Program  has 
features  of  the  previously  authorized 
certificate  and  voucher  programs,  plus 
new  features.  The  following  siunmarizes 
major  featiu«s  of  the  Housing  Choice 
Voucher  Fhrogram: 

1.  Payment  standards.  The  subsidy 
amount  is  based  on  a  payment  standard 
set  by  the  Public  Housing  Agency  (PHA) 
anywhere  between  90%  to  110%  of  the 
HUD-published  fair  market  rent  (FMR). 
HUD  may  approve  payment  standards 
lower  than  90%  of  FMR  and  payment 
standards  higher  than  110%  of  FMR. 
Prior  HUD-approved  area  exception 
rents  will  continue  to  apply  in  the  new 
voucher  program  (imless  withdrawn  or 
modified  by  HUD).  HUD  may  require 
PHA  payment  standard  changes  because 
of  incidence  of  high  rent  burdens 
(Section  8(o)(l)(B),  (D)  and  (E)  of  the 
USH  Act;  42  U.S.C.  1437f(o)(l)(B),  (D) 
and  (E);  24  CFR  982.503). 

2.  Tenant  payment.  A  family  renting 
a  unit  below  the  payment  standard  pays 
as  gross  rent  the  highest  of:  30%  of 
monthly  adjusted  income,  10%  of 
monthly  income  (gross  income),  the 
welfare  rent  (in  States  where  the  welfare 
payment  is  adjusted  in  accordance  writh 
actual  housing  costs),  or  the  PHA- 
established  statutory  minimum  rent. 
There  is  no  voucher  "shopping 


incentive"  (for  a  family  that  rents  a  unit 
below  the  payment  standard).  A  family 
renting  a  unit  above  the  payment 
standard  pays  the  highest  of  30%  of 
monthly  adjusted  income,  10%  of 
monthly  income,  the  welfare  rent,  or 
minimum  rent,  plus  any  rent  above  the 
payment  standard  (Section  8(o)(2)  (A) 
and  (B)  of  the  USH  Act,  42  U.S.C. 
1437f(o)(2)  (A)  and  (B);  §  982.506(b)). 
3.  Maximum  initial  rent  burden.  A 
family  must  not  pay  more  than  40%  of 
adjusted  income  for  rent  when  the 
family  first  receives  Section  8  tenant- 
based  assistance  for  occupancy  of  a 
particular  imit.  This  new  requirement 
only  applies  for  a  family  that  initially 
receives  tenant-based  assistance  for 
occupancy  of  a  unit  after  the  effective 
date  of  this  rule  (called  the  "merger 
date").  However,  the  maximum  initial 
rent  burden  requirement  is  not 
applicable  if  the  family  stays  in  the 
same  imit  where  the  family  initially 
received  certificate  or  voucher 
assistance  for  occupancy  of  the  imit 
before  the  effective  date  of  this  rule.  The 
maximum  initial  rent  burden 
requirement  is  applicable  each  time  a 
participant  moves  to  a  new  unit. 
(Section  8(o)(3)  of  the  USH  Act.  42 
U.S.C.  1437f{o)(3);  §982.508.) 

4.  Income  limits.  Eligibility  is  limited 
to  a: 

a.  Very  low-income  family; 

b.  Low-income  family  continuously 
assisted  under  the  public  housing. 
Section  23,  or  Section  8  programs; 

c.  Low-income  family  that  is  a 
nonpurchasing  tenant  in  certain 
homeownership  programs; 

d.  Low-income  or  moderate-income 
family  that  is  displaced  as  a  result  of  the 
prepayment  of  the  mortgage  or 
volimtary  termination  of  an  insurance 
contract  on  eligible  low-income  housing 
as  defined  at  24  CFR  248.101;  or 

e.  Low-income  family  that  meets 
PHA-specified  criteria.  (Section  8(o)(4) 
of  the  USH  Act,  42  U.S.C.  1437f(o)(4); 
§  982.201(a)(1)  of  the  regulations.) 

5.  Applicant  selection.  PHA  applicant 
selection  pioferences  must  be  based  on 
local  housing  needs  and  priorities.  In 
determining  the  preferences,  the  PHA 
must  use  "generdly  accepted  data 
sources"  including  public  comments  on 
the  PHA  plan  and  the  Consolidated 
Plan.  PHAs  are  urged  to  consider 
adopting  admission  preferences  for 
victims  of  domestic  violence  (Section 
8(o)(6)(A)  of  the  USH  Act,  42  U.S.C. 
1437f{o)(6)(A);  §982.208). 

6.  Optional  PHA  screening  of 
applicants.  Although  the  screening  and 
selection  of  tenants  will  remain  the 
function  of  the  owner,  the  PHA  may 
elect  to  screen  applicants  in  accordance 
with  any  HUD  requirements  (Section 
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8(o)(6){B)  of  the  USH  Act,  42  U.S.C. 
1437f(o)(6)(B);  §982. 307(a)(1)). 

7.  Optional  PHA  disapproval  of 
owners.  The  PHA  may  refuse  to  enter 
into  new  Section  8  Housing  Assistance 
Payment  (HAP)  contracts  writh  owners 
who  refuse  (or  have  a  history  of 
refusing)  to  evict  families  for  drug- 
related  or  violent  criminal  activity,  or 
for  activity  that  threatens  the  health, 
safety  or  right  of  peaceful  enjo5nment  of 
the  (1)  premises  by  tenants,  PHA 
employees  or  owner  employees,  or  (2) 
the  residences  by  neighbors  (Section 
8(o)(6)(C)  of  the  USH  Act,  42  U.S.C. 
1437f(o)(6)(C);  §  982.306(c)(5)). 

8.  Initial  lease  term.  The  PHA  may 
approve  an  initial  lease  term  of  less  than 
1  year  if  a  lease  of  less  than  1  year  is 
prevailing  local  practice  and  the  PHA 
determines  that  the  shorter  term  wiU 
improve  housing  opportunities  for  the 
family  (Section  8(o)(7)(A)  of  the  USH 
Act,  42  U.S.C.  1437f(oK7)(A); 

§  982.309(a)). 

9.  Lease  form  and  content.  The  lease 
form  must  be  in  the  standard  form  used 
in  the  locality  by  the  owner.  The  lease 
must  contain  terms  that  are  consistent 
with  State  and  local  law,  and  that  apply 
generally  to  unassisted  tenants  in  the 
same  property.  The  HAP  contract  and 
the  lease  must  contain  the  HUD 
prescribed  tenancy  addendum  (Section 
8(o)(7)(B)  and  (F)  of  the  USH  Act,  42 
U.S.C.  1437f(o)(7)(B)  and  (F);  §  982.308). 

10.  HQS.  Units  must  pass  the 
federally  established  HQS  or  substitute 
local  housing  codes  or  codes  adopted  by 
PHAs.  Substitute  local  housing  codes  or 
codes  adopted  by  PHAs:  (a)  cannot 
severely  restrict  housing  choice;  and  (b) 
must  meet  or  exceed  the  HQS  (unless 
HUD  approves  a  lower  standard  that 
does  not  adversely  affect  the  health  or 
safety  of  families,  and  will  significantly 
increase  affordable  housing  access  and 
expand  housing  opportunities)  (Section 
8(o)(8)(B)  of  the  USH  Act,  42  U.S.C. 
1437f(o)(8)(B);  §  982.401(a)(4)). 

11.  Fifteen  calendar  day  initial  HQS 
inspection  deadline.  PHAs  with  1,250  or 
fewer  tenant-based  Section  8  units  must 
conduct  initial  HQS  inspections  within 
15  days  after  receipt  of  an  inspection 
request  from  the  family  and  owner. 
PHAs  with  more  than  1,250  tenant- 
based  Section  8  units  must  conduct 
initial  HQS  inspections  within  a 
"reasonable  period"  of  the  family's  and 
owner's  inspection  request  (Section 
8(o)(8){C)  of  the  USH  Act^42  U.S.C. 
1437f(o)(8)(C);  §  982.305(b)(2)). 

12.  PHA  penalties  for  late  payment  of 
housing  assistance  to  owners.  In  the 
future,  the  HAP  contract  will  provide 
for  penalties  against  the  PHA  for  late 
payment  of  the  housing  assistance 
payment  to  the  owner.  Any  late 


payment  penalties  may  only  be  imposed 
in  accordance  with  generally  accepted 
practices  in  the  local  housing  market 
governing  penalties  for  late  payment  of 
rent  by  a  tenant.  For  example,  the  PHA 
may  be  required  to  pay  a  late  fee  to  an 
owner  if  the  housing  assistance  payment 
is  not  paid  by  the  tenth  day  of  the 
month  if  it  is  local  practice  that  an 
imassisted  tenant  is  charged  a  late  fee 
when  the  rent  has  not  been  paid  in  full 
by  the  tenth  day  of  each  month.  A  late 
payment  fee  may  only  be  paid  from  the 
PHA's  administrative  fee  income 
(including  available  amoimts  in  (ha  HA 
administrative  fee  reserve).  The  PHA  is 
not  obligated  to  pay  any  late  fee  if  HUD 
determines  that  the  late  payment  is  due 
to  factors  beyodd  the  control  of  the  PHA 
(e.g.,  late  receipt  of  the  Section  8  funds 
from  Treasury).  The  rule  also  provides 
that  the  PHA  may  add  HAP  contract 
provisions  which  define  when  the  HAP 
payment  by  the  PHA  is  deemed  received 
by  the  owner  (e.g.,  upon  mailing  by  the 
PHA  or  actual  receipt  by  the  owner). 
(Section  8(o)(10)(D)  and  (E)  of  the  USH 
Act.  42  U.S.C.  1437f(o)(10)(D)  and  (E); 
§  982.451(b)(5).) 

1 3 .  HQS  inspections  and  rent 
reasonableness  determinations  for  PHA- 
owned  units.  The  local  government  or 
another  independent  entity  approved  by 
HUD  must  conduct  HQS  inspections 
and  rent  reasonableness  determinations 
for  PHA-owned  units  leased  by  voucher 
holders.  The  PHA  must  pay  any 
expenses  associated  with  the 
perfcHinance  of  such  inspections  and 
rent  determinations.  The  PHA  and  the 
independent  agency  may  not  charge  the 
family  any  fee  or  charge  for  the  services 
provided  by  the  independent  agency. 
The  HA  may  use  administrative  fee 
income  to  compensate  the  independent 
agency  for  its  services,  but  may  not  use 
other  program  receipts  for  this  purpose 
(Section  8(o)(ll)  of  the  USH  Act,  42 
U.S.C.  1437f(o)(ll);  §982. 352(b)). 

14.  Subsidy  amount  for  manufactured 
homeowners  leasing  pads.  T^e  subsidy 
amount  for  expenses  associated  with 
pad  leasing  by  a  mobile  home  owner  are 
revised  to  mirror  the  subsidy  calculation 
method  for  ^unilies  leasing  "regular" 
units  (Section  8(o)(12)  of  the  USH  Act, 
42  U.S.C.  1437f(o)(12);  §982.623). 

15.  Income  Targeting.  Not  less  than 
75%  of  new  admissions  to  the  tenant- 
based  voucher  assistance  program  must 
have  incomes  at  or  below  30%  of  the 
area  median  income.  Other  admissions 
generally  must  be  at  or  below  80%  of 
the  area  median.  If  two  or  more  PHAs 
have  identical  jurisdiction,  those  PHAs 
must  jointly  meet  the  targeting  goals 
(section  513  of  the  1998  Act; 

§  982.201(a)(2)  of  the  regulations). 


16.  Section  8  PHA  definition.  For  the 
administration  of  tenant-based 
assistance  only,  a  "PHA"  includes: 

a.  A  consortia  of  PHAs, 

b.  A  nonprofit  entity  administering 
certificates  or  vouchers  imder  a  contract 
with  a  PHA  or  HUD  on  enactment  of  the 
1998  Act  (on  October  21, 1998);  or 

c.  For  any  area  outside  the 
jiuisdiction  of  a  PHA  that  is 
administering  a  tenant-based  program, 
or  where  HUD  determines  that  such 
PHA  is  not  administering  the  program 
effectively,  a  private  non-profit  entity  or 
public  body  that  would  oUierwise  lack 
jurisdiction  to  administer  the  program 
in  such  area  (section  546  of  the  1998 
Act;  definition  of  "public  housing 
agency"  at  §  982.4  of  the  regulations). 

17.  Section  8  "endless  lease"  and 
owner  termination  notices.  The  "endless 
lease"  provision  and  the  90-day  owner 
termination  notice  are  permanently 
repealed  (section  549  of  the  1998  Act; 
revisions  to  §§  982.310  and  982.454  ).     • 

18.  Technical  and  conforming 
amendments  including  elimination  of 
Section  8  SRO  approvals.  The 
requirements  for  a  HUD  determination 
of  a  significant  demand  for  SROs,  PHA 
and  local  government  approval  of  SRO 
use,  and  a  PHA  and  local  government 
certification  that  the  SRO  meets  local 
SRO  health  and  safety  standards  have 
been  eliminated  (section  550  of  the  1998 
Act;  revisions  to  §  982.602). 

19.  Portability.  The  1998  Act  grants 
the  statutory  right  of  nationwide 
participant  portabifity  to  the  jurisdiction 
of  any  PHA  that  is  administering  the 
Section  8  voucher  program.  This  right 
was  previously  established  by  HUD's 
program  regulation.  PHAs  may  opt  to 
require  applicants  who  were 
nonresidents  at  the  time  of  application 
to  live  in  the  PHA's  jurisdiction  during 
the  first  year.  PHAs  must  not  issue  a 
participant  a  new  voucher  for  a  portable 
move  if  the  family  has  moved  out  of  the 
family's  unit  in  violation  of  the  lease 
(section  553  of  the  1998  Act;  §982.353). 

20.  Elimination  of  "take-one,  take-all" 
provision.  The  "take-one,  take-all" 
provision  is  permanently  eliminated. 
This  provision  required  that  an  ownm 
who  entered  into  a  Section  8  HAP 
contract  on  behalf  of  any  tenant  in  a 
mtilti&mily  housing  project  could  not 
refuse  to  lease  otherwise  affordable 
units  in  all  multifamily  projects  of  the 
owner  if  the  reason  for  the  refusal  was 
that  the  family  was  a  certificate  or 
voucher  holder  (section  554  of  the  1998 
Act  permanently  repeals  Section  8(t)  of 
the  USH  Act,  42  U.S.C.  1437f(t);  this 
rule  therefore  removes  the  regulatory 
provision  (prior  §  982.457}  that  recited 
the  prior  take-one-take-all  statutory 
requirement). 


26634 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations 


21.  Intellectual  property  rights.  The 
1998  Act  prohibits  use  of  program 
receipts  to  indemnify  PHA  contractors 
or  subcontractors  against  costs 
associated  with  any  judgment  of 
infringement  of  intellectual  property 
rights  (section  510  of  the  1998  Act; 
§982.157). 

B.  Transition  to  the  New  Housing 
Choice  Voucher  Program 

The  majority  of  changes  necessary  to 
merge  the  certificate  and  voucher 
programs  into  a  single  tenant-based 
program  were  accomplished  by  issuing 
the  Section  8  certificate  and  voucher 
conforming  rule  published  in  three 
phases:  in  1994.  1995.  and  1998.  The 
remaining  significant  differences 
between  the  certificate  and  voucher 
programs  are  the  subsidy  amount,  the 
maximiun  allowable  initial  contract  rent 
levels  and  contract  rent  adjustments. 
The  treatment  of  these  program 
differences  in  the  transition  of  pre- 
merger certificates  and  pre-merger 
vouchers  to  the  final  merger  of  the  two 
programs,  as  enacted  by  Congress,  is 
addressed  below. 

1.  Requirement  to  only  enter  HAP 
contracts  under  the  Housing  Choice 
Voucher  Program  in  the  future,  and 
treatment  of  outstanding  pre-merger 
certificates.  The  new  regulation 
becomes  eflfective  90  days  from 
publication  of  this  rule.  This  date  is 
called  the  "merger  date"  (§  982.4). 

This  rule  provides  that  on  and  after 
the  merger  date,  a  PHA  may  only  enter 
HAP  contracts  under  the  Housing 
Choice  Voucher  Program  implemented 
by  this  rule.  If  an  applicant  family  or  a 
participant  wishing  to  move  has  been 
issued  a  pre-merger  certificate,  the  PHA 
may  opt  to:  (a)  let  the  family  continue 
to  search  for  housing  during  the  term  of 
the  pre-merger  certificate;  or  (b)  issue 
the  fiaimily  a  voucher  under  the  Housing 
Choice  Voucher  Program  for  a  new  term. 

In  any  event,  the  PHA  may  only  enter 
into  HAP  contracts  under  the  Housing 
Choice  Voucher  Program  on  and  after 
the  merger  date.  Thus,  an  applicant  or 
participant  family  who  received  a  pre- 
merger certificate  must  be  assisted 
under  the  Housing  Choice  Voucher 
Program  if  a  tenant-based  HAP  contract 
has  not  been  executed  on  their  behalf 
prior  to  the  merger  date. 

2.  Treatment  of  pre-merger  voucher 
assistance  under  Ae  Housing  Choice 
Voucher  Program.  On  the  merger  date, 
participants  in  the  pre-merger  voucher 
program  automatically  become 
participants  in  the  Housing  Choice 
Voucher  Program.  Existing  voucher 
contracts  provide  that  the  housing 
assistance  pa)rment  must  be  calculated 
in  accordance  with  HUD  requirements. 


However,  the  HAP  contracts  do  not 
specify  the  amount  of  or  method  of 
computing  the  housing  assistance 
payment. 

in  accordance  with  §  982.502  of  the 
interim  rule,  the  method  of  calculating 
subsidy  imder  the  Housing  Choice 
Voucher  Program  is  applied 
commencing  at  the  effective  date  of  the 
second  regiilar  reexamination  of  family 
income  and  composition  on  or  after  the 
merger  date.  Thus,  a  family  receiving  a 
shopping  incentive  under  the  pre- 
merger voucher  program  will  continue 
to  receive  any  shopping  incentive  for 
the  pre-merger  unit  until  the  family's 
second  regular  reexamination  on  or  after 
the  merger  date.  However,  execution  of 
a  Housing  Choice  Voucher  Program 
HAP  contract  may  be  deferred  until  the 
next  time  a  HAP  contract  would 
otherwise  be  executed  in  accordance 
with  program  requirements. 

3.  Conversion  of  pre-merger  over-FMR 
certificates  to  vouchers  under  the 
Housing  Choice  Voucher  Program.  On 
the  merger  date,  over-FMR  tenancy 
participants  in  the  pre-merger  certificate 
program  automatically  become 
participants  in  the  Housing  Choice 
Voucher  Program.  Existing  HAP 
contracts  for  an  over-FMR  tenancy 
provide  that  the  housing  assistance 
payment  must  be  calculated  in 
accordance  with  HUD  requirements. 
However,  the  HAP  contracts  do  not 
specify  the  amount  of  or  method  of 
computing  the  housing  assistance 
pajmient.  Consistent  with  §982.502  of 
this  interim  rule,  the  new  method  of 
calculating  subsidy  under  the  Housing 
Choice  Voucher  Program  is  applied 
commencing  at  the  effective  date  of  the 
second  regular  reexamination  of  family 
income  and  composition  on  or  after  the 
merger  date. 

Conversion  of  an  over-FMR  tenancy 
certificate  unit  to.  the  Housing  Choice 
Voucher  Program  is  not  dependent  upon 
execution  of  a  Housing  Choice  Voucher 
Program  HAP  contract.  Execution  of  a 
Housing  Choice  Voucher  Program  HAP 
contract  may  be  deferred  imtil  the  next 
time  a  HAP  contract  would  otherwise  be 
executed  in  accordance  with  program 
requirements. 

4.  Conversion  of  pre-merger  regular 
tenancy  certificate  assistance  to  voucher 
assistance  under  the  Housing  Choice 
Voucher  Program.  A  regular  tenancy 
certificate  participant  will  automatically 
become  a  participant  in  the  Housing 
Choice  Voucher  Program  when  the  PHA 
executes  a  new  HAP  contract  on  their 
behalf  on  or  after  the  merger  date — 
whether  for  the  same  unit  or  for  a  new 
unit.  The  PHA  must  terminate 
assistance  under  any  outstanding 
regular  certificate  HAP  contract  (entered 


before  the  merger  date)  at  the  effective 
date  of  the  second  regular 
reexamination  of  family  income  and 
composition  on  or  after  the  merger  date. 

All  existing  certificate  tenancies  must 
be  converted  to  the  Housing  Choice 
Voucher  Program  (§  982.502(d)). 
However,  until  conversion  there  is  no 
change  in  pre-merger  certificate  program 
requirements  for  calculation  of  housing 
assistance  payments,  including  annual 
adjustments  and  special  adjustments  to 
the  contract  rent  (§§  982.507,  509,  and 
510  of  the  pre-merger  regulations  which 
are  renumbered  as  §§  982.518,  982.519, 
and  982.520  in  the  Housing  Choice 
Voucher  Program  regulations). 

II.  Section  8  Tenant-Based  Program 
Statutory  Provisions  Not  Included  in 
This  Rule 

This  interim  rule  does  not  include 
every  statutory  change  affecting  the 
Section  8  tenant-based  programs.  A 
listing  of  the  implementation  method 
for  tenant-based  statutory  provisions  not 
included  in  this  rule  follows. 

A.  Part  5  and  Part  984  Regulations 
Being  Published  Separately 

Other  provisions  of  the  1998  Act 
affecting  the  Section  8  certificate  and 
voucher  programs  are  being  addressed 
in  a  separate  proposed  rule  amending  24 
CFRs  parts  5  and  984.  This  rule  was 
published  in  the  Federal  Register  on 
April  30,  1999  (64  FR  23460)  and 
includes  the  following  provisions:  the 
minimum  rent  requirements  (section 
507  of  the  1998  Act);  elimination  of 
federal  preferences  (section  514  of  the 
1998  Act);  income  targeting 
requirements  (section  513  of  the  1998 
Act);  elimination  of  Section  8  selection 
preference  for  public  housing  residents 
based  on  prior  federal  preference  status 
(section  514  of  the  1998  Act); 
elimination  of  the  admission  preference 
for  elderly,  disabled  and  displaced 
persons  before  other  single  persons 
(section  506(2)(A)  of  the  1998  Act); 
computer  matching  income  verification 
information  requirements  (Section 
8{o)(5)(A)  of  the  USH  Act.  42  U.S.C. 
1437f(o)(5)(A));  revisions  to  the 
definitions  of  annual  income  and 
adjiisted  income  (section  508  of  the 
1998  Act);  revision  to  the  minimiim  FSS 
program  size  (section  509  of  the  1998 
Act);  and  tenant  rent  welfare  sanctions 
(section  512  of  the  1998  Act).  Further, 
the  regulatory  conforming  changes  to 
reflect  the  statutory  revisions  to 
restrictions  on  assistance  to  noncitizens 
(section  592  of  the  1998  Act)  are  being 
addressed  in  a  separate  final  rule. 
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B.  Section  8  Tenant-Based 
Homeownership  Program 

Sections  545  and  555  of  the  1998  Act 
provide  that  PHAs  may  opt  to 
implement  a  Section  8  tenant-based 
homeownership  program.  HUD  is 
issuing  a  separate  proposed  rule  to 
implement  the  Section  8  tenant-based 
homeownership  program.  The 
homeownership  proposed  rule  was 
published  in  the  Federal  Register  on 
April  30, 1999  (64  PR  23488). 

C.  Section  8  Tenant-Based  Renewal 
Funds 

Section  556  of  the  1998  Act  requires 
HUD  to  establish  the  renewal  funding 
process  for  tenant-based  assistance  in  a 
regulation.  Beginning  October  1, 1998, 
HUD  must  renew  expiring  tenant-based 
Annual  Contributions  Contracts  (ACCs) 
by  applying  a  localized  inflation  factor 
to  an  allocation  baseline  that  includes, 
at  a  minimiim,  "amounts  sufficient  to 
ensure  continued  assistance  for  the 
actual  niunber  of  families  assisted  on 
October  1, 1997,  with  appropriate 
upward  adjustments  for  incremental 
assistance  and  additional  families 
authorized  subsequent  to  that  date." 
HUD  notice  PIH  98-65  dated  December 
30, 1998  outlines  the  tenant-based 
renewal  funding  allocation  policies  for 
federal  fiscal  year  1999  assistance  used 
to  renew  funding  increments  expiring 
between  January  1, 1999  and  December 
31, 1999.  Calendar  year  2000  funding 
for  the  renewal  of  Section  8  certificate 
and  voucher  ACCs  will  be  allocated 
pursuant  to  a  negotiated  final  rule 
which  will  be  published  on  or  before 
October  21, 1999. 

D.  PHA  Plan 

The  PHA  Plan  interim  rule  (section 
511  of  the  1998  Act)  was  published  in 
the  Federal  Register  on  February  18, 
1999  (64  FR  8170). 

E.  Project-Based  Vouchers 

Revisions  to  the  rules  for  the  project- 
based  voucher/certificate  program  will 
be  implemented  in  a  futiu^  rulemaking 
(Section  8(o)(13)  of  the  USH  Act). 

F.  PHA  Access  to  Criminal  Conviction 
Records  and  Crime  and  Alcohol  Abuse 
Provisions 

PHA  access  to  criminal  conviction 
records  for  Section  8  applicants  and 
tenants  (section  575  of  the  1998  Act) 
and  other  crime  and  alcohol  abuse 
provisions  will  be  implemented  through 
future  rulemaking  or  guidance. 


G.  Other  Miscellaneous  Statutory 
Provisions 

Initial  guidance  on  the  1998  Act 
provisions  that  are  already  effective  was 
provided  in  notices  published  in  the 
Federal  Register  on  February  18, 1999 
(64  FR  8192)  and  April  30,  1999  (64  FR 
23344).  HUD  will  continue  to  provide 
regulatory  and  other  guidance,  as 
appropriate,  for  all  remaining  provisions 
ofthe  1998  Act. 

m.  Public  Participation  in  This 
Rulemaking 

HUD  is  issuing  this  interim  rule  under 
the  statutory  authority  provided  by 
section  559  ofthe  1998  Act.  Section  559 
provides  that  the  Secretary  of  HUD 
"shall  issue  such  interim  regulations  as 
may  be  necessary  to  implement  the 
amendments  made  by  [the  1998  Act] 
which  relate  to  Section  8(o)  of  the  [USH 
Act]."  Section  559  also  requires  that 
before  the  final  rule  is  published,  HUD 
will  seek  the  recommendations  on  the 
implementation  of  the  ne\v  Housing 
Choice  Voucher  Program  from 
organizations  representing:  (1)  State  or 
local  PHAs;  (2)  Owners  and  managers  of 
tenant-based  housing  assistance  under 
Section  8  of  the  USH  Act;  and  (3)  legal 
services  organizations.  Section  559  also 
requires  HUD  to  convene  not  less  than 
two  public  forums  at  which  the  persons 
or  organizations  making 
recommendations  may  express  their 
views  concerning  the  proposed 
disposition  of  their  recommendations. 
The  dates,  times  and  locations  ofthe 
first  two  public  forums  were  announced 
in  the  Federal  Register  on  April  27, 
1999  (64  FR  22550). 

In  addition  to  the  general  solicitation 
of  pubhc  conunents  on  this  interim  rule, 
HUD  specifically  seeks  through  this 
rulemaking  recommendations  on 
implementation  of  the  Housing  Choice 
Voucher  Program  from  the  four  groups 
mentioned  above:  (1)  State  or  local 
PHAs;  (2)  Owners  and  managers  of 
tenant-based  housing  assistance  under 
section  8  ofthe  USH  Act;  (3)  families 
receiving  tenant-based  assistance  under 
section  8  of  the  USH  Act;  and  (4)  legal 
services  organizations. 

IV.  Justification  for  Interim  Rulemaking 

HUD  generally  pubUshes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  Part  10,  however,  provides  that 
prior  notice  and  public  comment  may 


be  omitted  if  "a  statute  expressly  so 
authorizes"  (24  CFR  10.1).  This  interim 
rule  implements  those  provisions  of  the 
1998  Act  which  complete  the  merger  of. 
the  Section  8  certificate  and  voucher 
programs  into  a  single  new  Section  8 
voucher  program  (authorized  under 
Section  8(o)  ofthe  USH  Act,  42  U.S.C. 
1437f(o)),  entitled  the  Housing  Choice 
Voucher  Program.  As  noted  above, 
section  559  of  the  1998  Act  provides 
that  the  Secretary  of  HUD  "shall  issue 
such  interim  regulations  as  may  be 
necessary  to  implement  the 
amendments  made  by  [the  1998  Act] 
which  relate  to  Section  8(o)  ofthe  [USH 
Act]."  Accordingly,  HUD  is  issuing  this 
interim  rule  for  effect  without  prior 
notice  and  comment. 

HUD  recognizes  the  value  and 
necessity  of  public  comment  in  the 
development  of  its  regulations.  HUD  has 
therefore  issued  these  regulations  on  an 
interim  basis  and  has  provided  the 
public  with  a  60-day  comment  period.  • 
Additionally,  HUD  has  provided  for  a 
90-day  delayed  effective  date  for  this 
interim  rule  (in  contrast  to  the 
customary  30-day  delayed  effective  date 
for  most  HUD  rules),  in  order  to  afford 
PHAs  additional  time  to  prepare  for  the 
implementation  of  the  interim  rule. 
Further,  HUD  has  scheduled  three 
public  fonuns  to  discuss 
implementation  of  the  Housing  Choice 
Voucher  Program.  HUD  welcomes 
comment  on  the  regulatory  amendments 
made  by  this  interim  rule.  Public 
comments  will  be  addressed  in  the  final 
rule. 

V.  Findings  and  Certifications 

Paperwork  Reduction  Act 

(a)  The  proposed  information 
collection  requiremepts  contained  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  vahd  control  niunber. 

(b)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  HUD  estimates  that  the 
total  reporting  and  recordkeeping 
burden  that  will  result  from  the 
proposed  collection  of  information  as 
follows: 
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(c)  In  accordance  with  5  CFR 
1320.8(d)(1).  the  Department  is 
sohciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Under  the  provisions  of  5 
CFR  part  1320,  OMB  is  required  to  make 
a  decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today's  publication  date.  Therefore, 
a  comment  on  the  information 
collection  requirements  is  best  assiired 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today's 
publication.  This  time  frame  does  not 
affect  the  deadline  for  comments  to  the 
agency  on  the  interim  rule,  however. 
Comments  must  refer  to  the  rule  by 
name  and  docket  number  (FR-4428)  and 
must  be  sent  to: 

Joseph  F.  Lackey,  Jr.,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503 
and 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of 
Housing  and  Urban  Development, 
Room  4210,  451  Seventh  Street,  SW, 
Washington,  DC  20410 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 


Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  interim  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  govenunents  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  interim  rule  imder 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  interim  rule  is  a  "significant 
regulatory  action,"  as  defined  in  section 
3(f)  of  the  Order  (although  not 
economically  significant,  as  provided  in 
section  3(f)(1)  of  the  Order).  Any 
changes  made  to  the  interim  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  Room  10276,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  interim  rule  and  in  so 
doing  certifies  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The 
interim  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
administer  tenant-based  housing 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  Specifically, 
the  interim  rule  would  establish 
requirements  governing  tenant-based 
assistance  for  an  eligible  family.  Under 
the  definition  of  "Small  governmental 
jmisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  few  public 
housing  agencies  that  are  part  of  a 
political  jurisdiction  with  a  population 
of  under  50,000  persons.  The  munber  of 
entities  potentially  affected  by  this  rule 
is  therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  interim  regulatory  amendments 
would  not  change  the  amoimt  of 
funding  available  under  the  Section  8 
voucher  program.  Accordingly,  the 
economic  impact  of  this  rule  will  not  be 
significant,  and  it  will  not  affect  a 
substantial  nimiber  of  small  entities. 


Notwithstanding  HUD's 
determination  that  this  rule  vrill  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  this 
rule  will  not  have  federalism 
implications  concerning  the  division  of 
local.  State,  and  Federal  responsibilities. 
No  programmatic  or  policy  change 
under  this  rule  will  ^ect  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments. 

Catalog  of  Domestic  Assistance 
Numbers 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  interim  rule  are  14.146,  14.147, 
14.850, 14.851. 14.852, 14.855, 14.857, 
and  15.141. 

List  of  Subjects 

24  CFR  Part  248 

Intergovernmental  relations.  Loan 
programs — housing  and  conununity 
development.  Low  and  moderate 
income  housing.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  791 

Grant  programs — chousing  and 
community  development.  Housing,  Rent 
subsidies. 

24  CFR  Part  792 

Fraud,  Grant  programs — housing  and 
conunimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Housing,  Rent 
subsidies. 

For  the  reasons  discussed  in  the 
preamble,  HUD  amends  24  CFR  parts 
248,  791.  792,  and  982  as  follows: 

PART  248— PREPAYMENT  OF  LOW 
INCOME  HOUSING  MORTGAGES 

1.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  17151  note,  4101  note, 
and  4101-4124;  42  U.S.C.  3535(d). 

§248.101    [Amendecq 

2.  Amend  §  248.101  as  follows: 


Federal  Register /Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  Regulations  26639 


a.  In  the  definition  of  "Adjusted 
income"  revise  the  references  to 

"§  813.106"  and  "§  813.102"  to  read 
"part  5". 

b.  In  the  definition  of  "Fair  market 
rent",  revise  the  reference  to 

"§  882.102"  to  read  "§  982.4";  and 

c.  In  the  definition  of  "Low  Income 
Families",  revise  the  reference  to  "part 
813"  to  read  "part  5". 

d.  In  the  definition  of  "Section  8 
assistance",  after  the  words  "880 
through  887",  add  the  words  "and  982 
and  983". 

e.  In  the  definition  of  "Special  Needs 
Tenants"  revise  the  reference  to 

"S  812.2"  to  read  "part  5". 

f.  In  the  definition  of  "Very  Low 
Income  Families",  revise  the  reference 
to  "§813.102"  to  "part  5". 

S  248.1 41    [Anwndad] 

3.  Amend  §  248.141(c)(3)  by  removing 
the  reference  to  "certificate  and". 

§248.147    [Amended] 

4.  In  §  248.147(e)(1),  revise  the 
references  to  "parts  882  and  887"  in  the 
first  and  second  sentences  to  read  in 
each  place  "part  982". 

5.  Amend  §  248.165  as  follows: 

a.  Revise  paragraph  (a)  as  set  forth 
below;  and 

b.  In  paragraph  (i),  revise  the 
reference  to  "assistance  under  parts  882 
or  887  of  this  title"  to  read  "tenant- 
based  assistance  imder  the  Housing 
Choice  Voucher  Program". 

S  248.165    Asatotancefordisplacwf 
tenants. 

(a)  Section  8  assistance.  Each  low 
income  family  that  is  displaced  as  a 
result  of  the  prepa)maent  of  the 
mortgage,  or  volimtary  termination  of  an 
insurance  contract,  on  eligible  low 
income  housing  shall,  subject  to  the 
availability  of  funds,  be  offered  the 
opportimity  to  receive  tenant-based 
assistance  under  the  Housing  Choice 
Voucher  Program  in  accordance  with 
part  982  of  this  title. 
***** 

6.  Revise  §  248.173(m)(2)  to  read  as 
follows: 

§  248.1 73    Resident  homsowmsrship 


(m)*  *  •    ■ 

(2)  Section  8  assistance.  If  a  tenant 
decides  not  to  purchase  a  unit,  or  is  not 
qualified  to  do  so,  the  Commissioner 
shall  ensure  that  tenant-based  assistance 
under  the  Housing  Choice  Voucher 
Program  in  accordance  with  part  982  of 
this  title  is  available  for  use  in  that  or 
another  property  by  each  tenant  that 


meets  the  eligibility  requirements 
thereunder. 


1248.201    [Amsndsd] 

7.  Amend  §  248.201  as  follows: 

a.  In  the  definition  of  "Low-income 
Families",  revise  the  reference  to  "part 
813"  to  read '*part  5"; 

b.  In  the  definition  of  "  Very  Low 
Income  Families",  revise  the  reference 
to  "under  §  813.102  of  this  title"  to  read 
"under  section  3(b)  of  the  1937  Act  (42 
U.S.C.  1437a(b))". 

PART  791— ALLOCATIONS  OF 
HOUSING  ASSISTANCE  FUNDS 

8.  Revise  the  heading  of  part  791  to 
read  as  set  forth  above. 

9.  The  authority  citation  for  part  791 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1439  and  3535(d). 

10.  Revise  §  791.101  to  read  as 
follows: 

f  791.101    Applicability  and  scops. 

This  part  describes  the  role  and 
responsibility  of  HUD  in  allocation  of 
budget  authority  (pursuant  to  section 
213  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
1439))  for  housing  assistance  imder  the 
United  States  Housing  Act  of  1937 
(Section  8  and  public  housing)  and 
imder  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.C.  1701s),  and  of  budget  authority 
for  housiitg  assistance  under  section  202 
of  the  Housing  Act  of  1959  (12  U.S.C. 
1710q).  This  part  does  not  apply  to 
budget  authority  for  the  public  housing 
operating  fund  or  capital  fund. 

11.  Amend  §  791.102  as  follows: 

a.  Remove  the  definitions  of 
"Application  for  housing  assistance", 
"Chief  executive  officer",  "Household 
type",  "Housing  type",  "Local 
government',  "Tenure  type",  and 
"Urban  coun^'; 

b.  Amend  the  definition  of 
"Allocation  area"  by  removing  the 
reference  to  "or  Indian  areas";  and 

c.  Revise  the  definition  of  "Public 
housing  agency"  as  set  forth  below. 

S791.102    Definitions. 

*****. 

Public  housing  agency  (PHA).  (1)  Any 
State,  county,  municipality,  or  other 
governmental  entity  or  public  body 
which  is  authorized  to  administer  a 
program  under  the  1937  Act  (or  an 
agency  or  instrumentality  of  such  an 
entity). 

(2)  In  addition,  for  piuposes  of  the 
program  of  Section  8  tenant-based 
assistance  imder  part  982  of  this  title, 
the  term  PHA  also  includes  any  of  the 
following: 


(i)  A  consortia  of  housing  agencies, 
each  of  which  meets  the  qualifications 
in  paragraph  (1)  of  this  definition,  that 
HUD  determines  has  the  capacity  and 
capability  to  efficiently  administer  the 
program  (in  which  case,  HUD  may  enter 
into  a  consolidated  ACC  with  any  legal 
entity  authcoized  to  act  as  the  legal 
representative  of  the  consortia 
members); 

(ii)  Any  other  public  or  private  non- 
profit entity  that  was  administering  a 
Section  8  tenant-based  assistance 
program  pursuant  to  a  contract  with  the 
contract  administrator  of  such  program 
(HUD  or  a  PHA)  in  effect  on  October  21, 
1998;  or 

(iii)  For  any  area  outside  the 
jurisdiction  of  a  PHA  that  is 
administering  a  tenant-based  program, 
or  where  HUD  determines  that  such 
PHA  is  not  administering  the  program 
effectively,  a  private  non-profit  entity  or 
a  governmental  entity  or  public  body 
tluit  would  otherwise  lack  jurisdiction 
to  administer  the  program  in  such  area. 

Subpart  C— [Removed  and  Reeerved] 

12.  Remove  and  reserve  subpart  C. 

{791.401    [Amended] 

13.  In  §  791.401,  revise  the  reference 
to  "§  791.101(a)"  to  read  "§  791.101". 

14.  Amend  §  791.402  as  follows: 

a.  Remove  paragraph  (c)(2)  and 
redesignate  paragraph  (c)(1)  as 
paragraph  (c);  and 

b.  Revise  paragraph  (d)  as  set  forth 
below. 

S791.402    Determination  of  low-lncoms 
housing  needs. 

*        *        *        *        * 

(d)  Based  on  the  criteria  in  paragraphs 
(b)  and  (c)  of  this  section,  the  Assistant 
Secretary  for  Poficy  Development  and 
Research  shall  establish  housing  needs 
factors  for  each  county  and  independent 
city  in  the  field  office  jiuisdiction,  and 
shall  aggregate  the  Actors  for  such 
jurisdiction.  The  field  office  total  for 
each  factor  is  then  divided  by  the 
respective  national  total  for  that  factor. 
The  resulting  housing  needs  ratios 
under  paragraph  (b)  of  this  section  are 
then  weighted  to  provide  housing  needs 
percentages  for  each  field  office,  using 
the  following  weights:  population — 20 
percent;  poverty — 20  percent;  housing 
overcrowding — 10  percent;  housing 
vacancies — 10  percent;  substandard 
housing — 20  percent;  other  objectively 
measurable  conditions — 20  percent.  For 
the  section  202  elderly  program,  the  two 
criteria  described  in  paragraph  (c)  of 
this  section  are  weighted  equally. 
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15.  Amend  §  791.403  to  revise 
paragraphs  (a)  and  (b)(l)(i)  to  read  as 
follows: 

S791.403    Allocation  of  housing 
Msistanca. 

(a)  The  total  budget  authority 
available  for  any  fiscal  year  shall  be 
determined  by  adding  any  available 
unreserved  budget  authority  from  prior 
fiscal  years  to  any  newly  appropriated 
budget  authority  for  eadi  housing 
program. 

(b)*  *  * 

(i)  Amendments  of  existing  contracts, 
renewal  of  assistance  contracts, 
assistance  to  families  that  would 
otherwise  lose  assistance  due  to  the 
decision  of  the  project  owner  to  prepay 
the  project  mortgage  or  not  to  renew  the 
assistance  contract,  assistance  to 
prevent  displacement  or  to  provide    " 
replacement  housing  in  connection  with 
the  demolition  or  disposition  of  public 
housing,  assistance  in  support  of  the 
property  disposition  and  loan 
management  functions  of  the  Secretary; 

•  *        *        *        • 

16.  Revise  §  791.404(c)  to  read  as 
follows: 

§791.404    FMd  Omca  allocation  planning. 

*  •        *        •        • 

(c)  Determining  the  amount  of  budget 
authority.  Where  the  field  office 
establishes  more  than  one  allocation 
area,  it  shall  determine  the  amount  of 
budget  authority  to  be  allocated  to  each 
allocation  area,  based  upon  a  housing 
needs  percentage  which  represents  the 
needs  of  that  area  relative  to  the  field 
office  jurisdiction.  For  each  program,  a 
composite  housing  needs  percentage 
developed  under  §791.402  for  those 
counties  and  independent  cities 
comprisin<>  the  allocation  area  shall  be 
aggregated  lOto  allocation  area  totals. 


PART  792~PUBLIC  HOUSING 
AGENCY  SECTION  8  FRAUD 
RECOVERIES 

1 7.  Revise  the  heading  of  part  792  to 
read  as  set  forth  above. 

18.  The  authority  citation  for  24  CFR 
part  792  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  note  and 

3535(d). 

PART  792— [AMENDED] 

19.  In  part  792,  revise  all  references  to 
"HA"  to  read  "PHA". 

20.  Revise  §  792.101  to  read  as 
follows: 

1792.101    Purpoaa. 

The  purpose  of  this  part  is  to 
encourage  public  housing  agencies 


(PHAs)  to  investigate  and  pursue 
instances  of  tenant  and  owner  iraxid  and 
abuse  in  the  operation  of  the  Section  8 
housing  assistance  payments  programs. 

1792.102    [Anwndad]     ' 

21.  Amend  §  792.102  as  follows: 

a.  hi  paragraphs  (a)  and  (b),  revise  the 
reference  to  "an  HA"  to  read  "a  PHA". 

b.  In  paragraph  (b),  revise  the 
reference  to  "§  882.216  or  887.405"  to 
read  "§982.555  of  this  title". 

22.  Amend  §  792.103  as  follows: 

a.  Remove  the  definition  of  "HA 
(Housing  Agency)"; 

b.  Add  the  definition  of  "Public 
housing  agency  (PHA)"  in  alphabetical 
order  as  set  forth  below;  and 

c.  In  the  definition  of  "Repayment 
agreement",  revise  the  reference  to  "an 
HA"  to  read  "a  PHA". 

§792.103    Definitions. 

***** 

Public  housing  agency  (PHA).  A 
public  housing  agency  as  defined  in 
§791.102. 


§792.202    [Amended] 

23.  In  §  792.202(a)(1)  and  {a)(2),  revise 
the  reference  to  "§  882.216  or  887.405" 
to  read  "§  982.555  of  this  title". 

PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

24.  Revise  the  heading  of  part  982  to 
read  as  set  forth  above. 

25.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 
PART  982— {AMENDED] 

25a.  In  part  982,  "HA"  is  removed 
and  "PHA"  is  added  in  its  place 
wherever  it  appears,  and  "an  HA"  is 
removed  and  "a  PHA"  is  added  in  its 
place  wherever  it  appears. 

26.  Amend  §982.1  as  follows: 

a.  Revise  the  section  heading; 

b.  Revise  paragraphs  {a)(l),  (a)(2),  and 
(a)(4); 

c.  Amend  paragraph  {a)(3)  by 
removing  the  reference  to  "and  is  not 
based  on  the  actual  rent  of  the  leased 
imit"; 

d.  Amend  paragraph  (b)(1)  by 
removing  the  reference  to  "certificate 
or";  and 

e.  ReAdse  paragraph  (b)(2). 
The  revisions  read  as  follows: 

§982.1    Programs:  Purpoaa  and  structure. 

(a)  General  description.  (1)  In  the 
HUD  Housing  Choice  Voucher  Program 
(Voucher  Program)  and  the  HUD 
certificate  program,  HUD  pays  rental 


subsidies  so  eligible  femilies  can  afford 
decent,  safe  and  sanitary  housing.  Both 
programs  are  generally  administered  by 
State  or  local  governmental  entities 
called  public  housing  agencies  (PHAs). 
HUD  provides  housing  assistance  funds 
to  the  PHA.  HUD  also  provides  funds 
for  PHA  administration  of  the  programs. 
PHAs  are  no  longer  allowed  to  enter 
into  contracts  for  assistance  in  the 
certificate  program. 

(2)  Families  select  and  rent  units  that 
meet  program  housing  quality 
standards.  If  the  PHA  approves  a 
family's  imit  and  tenancy,  the  PHA 
contracts  with  the  owner  to  make  rent 
subsidy  payments  on  behalf  of  the 
family.  A  PHA  may  not  approve  a 
tenancy  imless  the  rents  is  reasonable. 
***** 

(4)(i)  In  the  certificate  program,  the 
subsidy  for  most  families  is  the 
difference  between  the  rent  and  30 
percent  of  adjusted  monthly  income. 

(ii)  In  the  voucher  program,  the 
subsidy  is  based  on  a  local  "pajrment 
standard"  that  reflects  the  cost  to  lease 
a  imit  in  the  local  housing  market.  If  the 
rent  is  less  than  the  payment  standard, 
the  family  generally  pays  30  percent  of 
adjusted  monthly  income  for  rent.  If  the 
rent  is  more  than  the  payment  standard, 
the  family  pays  a  larger  share  of  the 
rent. 
***** 

(b)*  *  * 

(2)  To  receive  tenant-based  assistance, 
the  family  selects  a  suitable  unit.  After 
approving  the  tenancy,  the  PHA  enters 
into  a  contract  to  make  rental  subsidy 
payments  to  the  owner  to  subsidize 
occupancy  by  the  family.  The  PHA 
contract  with  the  owner  only  covers  a 
single  unit  and  a  specific  assisted 
family.  If  the  family  moves  out  of  the 
leased  unit,  the  contract  with  the  owner 
terminates.  The  family  may  move  to 
another  imit  with  continued  assistance 
so  long  as  the  family  is  complying  with 
program  requirements. 

§982.2    [Amandad] 

27.  hi  §  982.2(a),  remove  the  word 
"rental"  in  both  places  it  appears  in  the 
second  sentence. 

28.  Amend  §  982.4  as  follows: 

a.  Amend  paragraph  (a)(2)  by 
removing  the  reference  to  "Housing 
agency  (HA)"; 

b.  In  paragraph  (a)(4)  revise  the 
reference  to  "utility  allowance,  and 
utility  reimbursement"  to  read  "utility 
allowance"; 

c.  Amend  paragraph  (b)  by  removing 
the  definitions  of  "Amortization 
pa3mient",  "Certificate",  "Certificate  or 
voucher  holder",  "Certificate  program", 
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"Contiguous  MSA",  "Contract 
authority",  "Exception  rent",  "FMR/ 
exception  rent  limit",  "Lease 
addendiun",  "Over-FMR  tenancy", 
"Regular  tenancy",  "Set-up  charges", 
"Utility  hook-up  chaige",  and  "Voucher 
program"; 

d.  Amend  paragraph  (b)  by  revising 
the  definitions  of  "Pajnment  standard", 
and  "Tenant  rent"; 

e.  Amend  paragraph  (b)  by  removing 
the  reference  to  "certificate  or"  from  the 
definitions  of  the  terms  "Receiving  HA" 
and  "Suspension";  and 

f.  Amend  paragraph  (b)  by  removing 
the  phrase  "approval  to  lease  a  unit"  in 
the  definition  of  "Suspension"  and 
adding  in  its  place  "approval  of  the 
tenancy". 

g.  Amend  paragraph  (b)  by  adding,  in 
alphabetical  order,  the  definitions  of  the 
terms  "Merger  date",  "PHA  plan", 
"Program",  "Program  receipts",  "Public 
housing  agency  (PHA)",  "Residency 
preference",  "Residency  preference 
area",  "Tenant  rent",  and  "Voucher 
holder". 

§982.4    Definition*. 

***** 

(b)*  *  * 

Merger  date.  August  12, 1999. 

***** 

Payment  standard.  The  maximum 
monthly  assistance  payment  for  a  family 
assisted  in  the  voucher  program  (before 
deducting  the  total  tenant  payment  by 
the  family). 

PHA  plan.  The  aimual  plan  and  the  5- 
year  plan  as  adopted  by  the  PHA  and 
approved  by  HUD  in  accordance  with 
part  903  of  this  chapter. 
***** 

Program.  The  Section  8  tenant-based 
assistance  program  under  this  part. 

Program  receipts.  HUD  payments  to . 
the  PHA  imder  the  consolidated  ACC, 
and  any  other  amounts  received  by  the 
PHA  in  coimection  with  the  program. 

Public  bousing  agency  (PHA).  PHA 
includes  both: 

(1)  Any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  which  is  authorized  to  administer 
the  program  (or  an  agency  or 
instrumentality  of  such  an  entity),  or 

(2)  Any  of  the  following: 

(i)  A  consortia  of  housing  agencies, 
each  of  which  meets  the  qualiiScations 
in  paragraph  (1)  of  this  definition,  that 
HUD  determines  has  the  capacity  and 
capability  to  efficiently  adininister  the 
program  (in  which  case,  HUD  may  enter 
into  a  consolidated  ACC  with  any  legal 
entity  authorized  to  act  as  the  legal 
representative  of  the  consortia 
members); 

(ii)  Any  other  public  or  private  non- 
profit entity  that  was  administering  a 


Section  8  tenant-based  assistance 
program  piu^uant  to  a  contract  with  the 
contract  administrator  of  such  program 
(HUD  or  a  PHA)  on  October  21, 1998; 
or 

(iii)  For  any  area  outside  the 
jurisdiction  of  a  PHA  that  is 
administering  a  tenant-based  program, 
or  where  HUD  determines  that  such 
PHA  is  not  administering  the  program 
effectively,  a  private  non-profit  entity  or 
a  govemmentd  entity  or  public  body 
that  would  otherwise  lack  jiuisdiction 
to  administer  the  program  in  such  area. 
*        *        *        *        * 

Residency  preference.  A  PHA 
preference  for  admission  of  families  that 
reside  anywhere  in  a  specified  area, 
including  femilies  with  a  member  who 
works  or  has  been  hired  to  work  in  the 
area  ("residency  preference  area"). 

Residency  preference  area.  The 
specified  area  where  families  must 
reside  to  qualify  for  a  residency 
preference. 
***** 

Tenant  rent.  For  a  tenancy  in  the 
certificate  program:  The  total  tenant 
pajmient  minus  any  utility  allowance. 

***** 

Voucber  holder.  A  family  holding  a 
voucher  with  an  unexpired  term  (search 
time). 

***** 

29.  Revise  §  982.51(a)  to  read  as 
follows: 

1962.51    PHA  amhority  to  admifiMer 


(a)  The  PHA  must  have  authority  to 
administer  the  program.  The  PHA  must 
provide  evidence,  satisfactory  to  HUD, 
of  its  status  as  a  PHA,  of  its  authority 
to  administw  the  program,  and  of  the 
PHA  jurisdiction. 
***** 

30.  Amend  §  982^3  by  revising 
paragraphs  (b)  and  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

1982.53    Equal  opportunity  raquireoMnts. 

***** 

(b)  Gvil  rights  certification.  The  PHA 
must  submit  a  signed  certification  to 
HUD  that: 

(1)  The  PHA  will  administer  the 
program  in  conformity  with  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  Title  II 
of  the  Americans  with  Disabilities  Act. 

(2)  The  PHA  will  affinnatively  further 
fair  housing  in  the  administration  of  the 
program. 

(c)  Obligation  to  affirmatively  further 
fair  housing.  The  PHA  shall  be 
considered  in  compliance  with  the 
obligation  to  affirmatively  further  fair 


housing  if  the  PHA  examines  its 
programs  or  proposed  programs, 
identifies  any  impediments  to  fair 
housing  choice  within  those  programs, 
addresses  those  impediments  in  a 
reasonable  fashion  in  view  of  the 
resources  available,  works  with  the  local 
jurisdiction  to  implement  any  of  the 
local  government's  initiatives  to 
affirmatively  further  fair  housing  that 
require  the  PHA's  involvement,  and 
maintains  records  reflecting  these 
analyses  and  actions. 

(d)  State  law.  Nothing  in  part  982  is 
intended  to  pre-empt  operation  of  State 
laws  that  prohibit  discrimination 
against  a  Section  8  voucher-holder 
because  of  status  ^s  a  Section  8  voucher- 
holder.  However,  such  State  laws  shall 
not  change  or  affect  any  requirement  of 
this  part,  or  any  other  HUD 
requirements  for  administration  or 
operation  of  the  program. 

31.  Amend  §  982.54  as  follows: 

a.  Revise  paragraphs  (d)(1),  {d)(2). 
(d)(14)  and  (d)(15); 

b.  Remove  paragraph  (d)(16); 

c.  Redesignate  paragraphs  (d)(17) 
through  (d)(22)  as  paragraphs  (d)(16) 
through  (d)(21)  respectively;  and 

d.  Add  new  paragraph  (d)(27). 
The  revisions  and  addition  read  as 

follows: 

f962^    AdministrMive  pim. 

***** 

(d)  *  *  * 

(1)  Selection  and  admission  of 
applicants  from  the  PHA  waiting  list, 
including  any  PHA  admission 
preferences,  procediues  for  removing 
applicant  names  from  the  waiting  list, 
and  procedures  for  closing  and 
reopening  the  PHA  waiting  list; 

(2)  Issuing  or  denying  vouchers, 
including  PHA  policy  governing  the 
voucher  term  and  any  extensions  or 
suspensions  of  the  voucher  term. 
"Suspension"  means  stopping  the  clock 
on  the  t«m  of  a  family's  voudier  after 
the  family  submits  a  request  for 
approval  of  the  tenancy.  If  the  PHA 
decides  to  allow  extensions  or 
suspensions  of  the  voucher  term,  the 
PHA  administrative  pleua  must  describe 
how  the  PHA  determines  whether  to 
grant  extensions  or  suspensions,  and 
how  the  PHA  determines  the  length  of 
any  extension  or  suspension; 
***** 

(14)  The  process  for  establishing  and 
revising  voucher  payment  standards; 

(15)  The  method  of  determining  that 
rent  to  owner  is  a  reasonable  rent 
(iaitially  and  during  the  term  of  a  HAP 
contract); 
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(22)  Procedural  guidelines  and 
performance  standards  for  conducting 
required  HQS  inspections. 

32.  In  §  982.101,  revise  paragraph  (a) 
and  paragraph  (b)(2)(i)  to  read  as 
follows: 

§982.101    Allocation  of  funding. 

(a)  Allocation  of  funding.  HUD 
allocates  available  budget  authority  for 
the  tenant-based  assistance  program  to 
HUD  field  offices. 

(b)*  *  * 

(2)  *  *  * 

(i)  Fimding  retained  in  a  headquarters 
reserve  for  purposes  specified  by  law; 
***** 

33.  Amend  §982.103  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§982.103    HUD  review  of  application. 

(a)  Competitive  funding  under  NOFA. 
For  competitive  funding  imder  a  NOFA, 
HUD  must  evaluate  an  application  on 
the  basis  of  the  selection  criteria  stated 
in  the  NOFA,  and  must  consider  the 
PHA's  capacity  and  capability  to 
administer  the  program. 
***** 

(c)  PHA  disqualification.  HUD  will 
not  approve  any  PHA  funding 
application  (including  an  application 
for  competitive  funding  imder  a  NOFA) 
if  HUD  determines  that  the  PHA  is 
disbarred  or  otherwise  disqualified  from 
providing  assistance  imder  the  program. 

34.  Amend  §  982.151  as  follows: 

a.  Amend  paragraph  (a)(1)  by 
removing  the  reference  to  "the 
maximum  annual  payment  by  HUD, 
and"; 

b.  In  paragraph  (a)(2),  revise  the 
reference  to  "certificate  program  and 
voucher  program"  to  read  "tenant-based 
assistance  program";  and 

c.  Revise  paragraph  (b)  to  read  as 
follows: 

§  982.1 51    Annual  contributiona  contract. 

***** 

(b)  Budget  authority.  (1)  Budget 
authority  is  the  maximum  amount  that 
may  be  paid  by  HUD  to  a  PHA  over  the 
ACC  term  of  a  funding  increment. 
Before  adding  a  funding  increment  to 
the  consolidated  ACC  for  a  PHA 
program,  HUD  reserves  budget  authority 
from  amounts  authorized  and 
appropriated  by  the  Congress  for  the 
program. 

(2)  For  each  fimding  increment,  the 
ACC  specifics  the  term  over  which  HUD 
will  make  payments  for  the  PHA 
program,  and  the  amount  of  available 
budget  authority  for  each  funding 
increment.  The  amount  to  be  paid  to  the 
PHA  during  each  PHA  fiscal  year 
(including  payment  from  the  ACC 


reserve  account  described  in  §  982.154) 
must  be  approved  by  HUD. 

35.  Amend  §  982.152  by  revising 
paragraphs  (a)(1),  (b)(1)  and  (c)  to  read 
as  follows: 

§982.152    Administrative  fee. 

(a)  Purposes  of  administrative  fee.  (1) 
HUD  may  approve  administrative  fees  to 
the  PHA  for  any  of  the  following 
purposes: 

(i)  Ongoing  administrative  fee; 

(ii)  Costs  to  help  families  who 
experience  difficulty  finding  or  renting 
appropriate  housing  under  the  program; 

(iii)  The  following  types  of 
extraordinary  costs  approved  by  HUD: 

(A)  Costs  to  cover  necessary 
additional  expenses  incurred  by  the 
PHA  to  provide  reasonable 
accommodation  for  persons  with 
disabilities  in  accordance  with  part  8  of 
this  title  (e.g.,  additional  counselling 
costs),  where  the  PHA  is  unable  ta cover 
such  additional  expenses  from  ongoing 
administrative  fee  income  or  the  PHA 
administrative  fee  reserve; 

(B)  Costs  of  audit  by  an  independent 
public  accountant; 

(C)  Other  extraordinary  costs 
determined  necessary  by  HUD 
Headquarters; 

(iv)  Preliminary  fee  (in  accordance 
with  paragraph  (c)  of  this  section); 

(v)  Costs  to  coordinate  supportive 
services  for  families  participating  in  the 
family  self-sufficiency  (FSS)  program. 
***** 

(b)  Ongoing  administrative  fee.  (1) 
The  PHA  ongoing  administrative  fee  is 
paid  for  each  program  unit  under  HAP 
contract  on  the  first  day  of  the  month. 
The  amount  of  the  ongoing  fee  is 
determined  by  HUD  in  accordance  with 
Section  8(q)(l)  of  the  1937  Act  (42 
U.S.C.  1437f(q)(l)). 
***** 

(c)  Preliminary  fee.  (1)  If  the  PHA  was 
not  administering  a  program  of  Section 
8  tenant-based  assistance  prior  to  the 
merger  date,  HUD  will  pay  a  one-time 
fee  in  the  amount  of  $500  in  the  first 
year  the  PHA  administers  a  program. 
The  fee  is  paid  for  each  new  unit  added 
to  the  PHA  program  by  the  initial 
funding  increment  under  the 
consolidated  ACC. 

(2)  The  preliminary  fee  is  used  to 
cover  expenses  the  PHA  incurs  to  help 
families  who  inquire  about  or  apply  for 
the  program,  and  to  lease  up  new 
program  units. 
***** 

36.  Revise  §  982.154  to  read  as 
follows: 

§  982.1 54    ACC  reserve  account 

(a)  HUD  may  establish  and  maintain 
an  unfunded  reserve  account  for  the 


PHA  program  from  available  budget 
authority  under  the  consolidated  ACC. 
This  reserve  is  called  the  "ACC  reserve 
account"  (formerly  "project  reserve"). 
There  is  a  single  ACC  reserve  account 
for  the  PHA  program. 

(b)  The  amount  in  the  ACC  reserve 
account  is  determined  by  HUD.  HUD 
may  approve  payments  for  the  PHA 
program,  in  accordance  with  the  PHA's 
HUD-approved  budget,  bom  available 
amounts  in  the  ACC  reserve  account. 

37.  Amend  §  982.155  by  revising  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§  982.1 55    Administrative  fee  reserve. 

(a)  The  PHA  must  maintain  an 
administrative  fee  reserve  (formerly 
"operating  reserve")  for  the  program. 
There  is  a  single  administrative  fee 
reserve  for  the  PHA  program.  The  PHA 
must  credit  to  the  administrative  fee 
reserve  the  total  of: 
***** 

38.  Amend  §  982.157  as  follows: 

a.  Revise  paragraph  (b)(1) 
introductory  text  as  set  forth  below;  and 

b.  Add  paragraph  (c). 

§982.157    Budget  and  expenditures. 

***** 

(b)  PHA  use  of  program  receipts.  (1) 
I>rogram  receipts  must  be  used  in 
accordance  with  the  ^HA's  HUD- 
approved  budget.  Such  program  receipts 
may  only  be  used  for: 
***** 

(c)  Intellectual  property  rights. 
Program  receipts  may  not  be  used  to 
indemnify  contractors  or  subcontractors 
of  the  PHA  against  costs  associated  with 
any  judgment  of  infringement  of 
intellectual  property  rights. 

39.  Revise  §  982.162(a)(3)  to  read  as 
follows: 

§982.182    Use  of  HUD-required  contracts 
and  otfter  forms. 

(a)  *  *  * 

(3)  The  tenancy  addendum  required 
by  HUD  (which  is  included  both  in  the 
HAP  contract  and  in  the  lease  between 
the  owner  and  the  tenant). 
***** 

40.  Amend  §  982.201  as  follows: 

a.  In  paragraph  (a),  revise  the 
reference  to  "a  program"  to  read  "the 
program"; 

b.  Revise  paragraphs  (b)  and  (f)(2)  as 
set  forth  below;  and 

c.  Remove  the  reference  to  "certificate 
or"  in  paragraphs  (d)(1),  (d)(2)  and  (e). 

§982.201    Eligibility. 

***** 

(b)  Income.  (1)  Income-eligibility.  To 
be  income-eligible,  the  applicant  must 
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be  a  fiamily  in  any  of  the  following 
categories: 

(i)  A  "very  low  income"  family; 

(ii)  A  low-income  family  that  is 
"continuously  assisted"  under  the  1937 
Housing  Act; 

(iii)  A  low-income  family  that  meets 
additional  eligibility  criteria  specified  in 
the  PHA  administrative  plan.  Such 
additional  PHA  criteria  must  be 
consistent  with  the  PHA  plan  and  with 
the  consolidated  plans  for  local 
governments  in  the  PHA  jurisdiction; 

(iv)  A  low-income  family  that 
qualifies  for  voucher  assistance  as  a 
non-purchasing  family  residing  in  a 
HOPE  1  (HOPE  for  public  housing 
homeownership)  or  HOPE  2  (HOPE  for 
homeownership  of  multifamily  units) 
project.  (Section  8(o)(4)(D)  of  the  1937 
Act  (42  U.S.C.  1437f(o)(4)P)); 

(v)  A  low-income  or  moderate-income 
family  that  is  displaced  as  a  residt  of  the 
prepayment  of  the  mortgage  or 
volimtary  termination  of  an  insurance 
contract  on  eligible  low-income  housing 
as  defined  in  §  248.101  of  this  title; 

(vi)  A  low-income  family  that 
qualifies  for  voucher  assistance  as  a 
non-purchasing  family  residing  in  a 
project  subject  to  a  resident 
homeownership  program  under 
§248.173  of  this  title. 

(2)  Income-targeting,  (i)  Not  less  than 
75  percent  of  the  families  admitted  to  a 
PHA's  tenant-based  voucher  program 
dining  the  PHA  fiscal  year  shall  be 
targeted  to  funilies  whose  annual 
income  does  not  exceed  the  following 
amounts  as  determined  by  HUD: 

(A)  30  percent  of  the  area  median 
income,  with  adjustments  for  smaller 
and  larger  families;  or 

(B)  A  higher  or  lower  percent  of  the 
area  median  income,  if  HUD  determines 
that  a  higher  or  lower  percent  is 
necessary  because  of  imusually  high  or 
low  family  incomes. 

(ii)  Conversion  of  assistance  for  a 
participant  in  the  PHA  certificate 
program  to  assistance  in  the  PHA 
voucher  program  does  not  count  as  an 
"admission,"  and  is  not  subject  to 
targeting  uadet  paragraph  (b)(2)(i)  of 
this  section. 

(iii)  Admission  of  families  as 
described  in  paragraphs  (b)(l)(ii)  or 
(bKl)(v)  of  this  section  is  not  subject  to 
targeting  under  paragraph  (b)(2)(i)  of 
this  section. 

(iv)  If  two  or  more  PHAs  that 
administer  section  8  tenant-based 
assistance  have  an  identical  jurisdiction, 
such  PHAs  shall  be  treated  as  a  single 
PHA  for  purposes  of  targeting  under 
paragraph  (bK2Ki)  of  this  section.  In 
such  a  case,  the  PHAs  shall  cooperate  to 
assiue  that  aggregate  admissions  by 
such  PHAs  comply  with  the  targeting 


requirement.  If  such  PHAs  do  not  have 
a  single  fiscal  year,  HUD  will  determine 
which  PHA's  fiscal  year  is  used  for  this 
purpose. 

(3)  The  annual  income  (gross  income) 
of  an  applicant  femily  is  used  both  for 
determination  of  income-eligibility 
under  paragraph  (b)(1)  of  this  section, 
and  for  targeting  under  paragraph 
(b)(2)(i)  of  this  section.- 

(4)  The  applicable  income  limit  for 
issuance  of  a  voucher  when  a  family  is 
selected  for  the  program  is  the  highest 
income  limit  (for  the  family  unit  size) 
for  areas  in  the  PHA  jinisdiction.  The 
.applicable  income  limit  for  admission  to 
the  program  is  the  income  limit  for  the 
area  where  the  family  is  initially 
assisted  in  the  program.  The  family  may 
only  use  the  voucher  to  rent  a  imit  in 

an  area  where  the  family  is  income 
eligible  at  admission  to  the  program. 

*  *        *        •        • 

(f)  *  *  * 

(2)  For  description  of  the  grounds  for 
denying  assistance  because  of  action  or 
inaction  by  the  applicant,  see 

§  982.552(b)  and  (c)  (requirement  and 
authority  to  deny  admission)  and 
§  982.553(a)  (crime  by  family  members). 
41.  Amend  §982.202  as  follows: 

a.  Remove  paragraph  (b)(1); 

b.  Redesignate  paragraphs  (b)(2), 
(b)(3),  and  (b)(4)  as  para^phs  (b)(1), 
(b)(2),  and  (b)(3),  respectively;  and 

c.  Revise  the  introductory  text  of  the 
newly  designated  paragraph  (b)(3)  as  set 
forth  below;  and 

d.  Revise  paragraph  (d)  as  set  forth 
below. 

$962,202    How  applicants  ar*  satoctMl: 
Geiwrai  raquirwnents. 

*  *        •   -     •        * 

(b)  *  *  • 

(3)  Family  characteristics.  The  PHA 
preference  system  may  provide  a 
preference  for  admission  of  families 
with  certain  characteristics  from  the 
PHA  waiting  list.  However,  admission 
to  the  program  may  not  be  based  on: 
***** 

(d)  Admission  policy. 

The  PHA  must  admit  applicants  for 
participation  in  accordance  with  HUD 
regulations  and  other  requirements,  and 
with  PHA  policies  stated  in  the  PHA 
administrative  plan  and  the  PHA  plan. 
The  PHA  admission  policy  must  state 
the  system  of  admission  preferences  that 
the  PHA  uses  to  select  appficants  from 
die  waiting  list,  including  any  residency 
preference  or  other  local  preference. 


the  phrase  "ranking  preference  or"  and 
add  a  new  paragraph  (f)  to  read  as 
follows: 

§982.204    Waiting  list:  Administration  of 
waiting  list 


f9t2.20    [t 

42.  In  §982.203(bKl),  remove  the 
words  "or  Indian". 

43.  In  §  982.204,  revise  paragraph 
(bX4),  amend  paragraph  (bX5)  to  remove 


(b)*** 

(4)  Qualification  for  any  local 
preference; 

***** 

(f)  Number  of  waiting  lists.  A  PHA 
must  use  a  single  waiting  list  for 
admission  to  its  Section  8  tenant-based 
assistance  program.  However,  the  PHA 
may  use  a  separate  single  waiting  Ust  for 
such  admissions  for  a  county  or 
municipahty. 

§982.205    [Amended] 

44.  Amend  §  982.205  as  follows: 

a.  Remove  paragraph  (a); 

b.  Redesignate  paragraphs  (b)  and  (c) 
as  paragraphs  (a)  and  (b),  respectively; 

c.  In  newly  designated  paragraph 
(a)(2),  revise  all  references  to  "project- 
based  certificate  program"  to  read 
"project-based  voucher  program",  and 
remove  all  references  to  "or  Indian"; 

d.  In  newly  designated  paragraph 
(b)(1),  remove  the  reference  to  "or 
Indian";  and 

e.  In  newly  designated  paragraph 
(b)(3),  revise  the  reference  to  "paragraph 
(c)(2)"  to  read  "paragraph  (b)(2)".  and 
remove  the  reference  to  "both  the 
certificate  program  and". 

45.  Amend  §  982.206  as  follows: 

a.  Revise  paragraph  (b)(2)  as  set  forth 
below; 

b.  Remove  paragraph  (c)(2);  and 

c.  Redesignate  paragraph  (c)(1)  4s 
paragraph  (c). 

§962.206    Waiting  list:  OpMiing  and 
closing;  Public  noMcs. 

***** 

(b)  *  •  * 

(2)  If  the  waiting  list  is  open,  the  PHA 
must  accept  applications  from  families 
for  whom  the  list  is  open  unless  there 
is  good  cause  for  not  accepting  the 
application  (such  as  denial  of  assistance 
because  of  acticm  or  inaction  by 
members  of  the  family)  for  the  grounds 
stated  in  §§  982.552  and  982.553. 
***** 

46.  Revise  §  982.207  to  read  as 
follows: 

§962.207    Waiting  list:  Local  pratarsncss  in 
admission  to  program. 

(a)  Establishment  of  PHA  local 
preferences.  (1)  The  PHA  may  establish 
a  system  of  local  preferences  for 
selection  of  ^miilies  admitted  to  the 
program.  PHA  selection  preferences 
must  be  described  in  the  PHA 
administrative  plan.  The  system  of  local 
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preferences  must  be  consistent  with  the 
PHA  plan  (see  part  903  of  this  title],  and 
with  the  consolidated  plans  for  local 
governments  in  the  PHA  jiu-isdiction. 

(2)  The  PHA  system  of  local 
preferences  must  be  based  on  local 
housing  needs  and  priorities,  as 
determined  by  the  PHA.  In  determining 
such  needs  and  priorities,  the  PHA  shall 
use  generally  accepted  data  soiut:es.  The 
PHA  shall  consider  public  comment  on 
the  proposed  public  housing  agency 
plan  (as  received  pursuant  to  §  903.17  of 
this  chapter)  and  on  the  consolidated 
plan  for  the  relevant  jurisdiction  (as 
received  pursuant  to  part  91  of  this 
title). 

(3)  The  PHA  may  limit  the  number  of 
applicants  that  may  qualify  for  any  local 
preference. 

(b)  Residency  preferences.  (1)  If 
approved  by  HUD.  the  PHA  may  adopt 
a  residency  preference  that  establishes  a 
coimty  or  municipality  as  a  residency 
preference  area.  A  PHA  may  not  adopt 

a  residency  preference  for  an  area 
smaller  than  a  county  or  mimicipality. 

(2)  A  residency  preference  must  apply 
to  families  with  a  member  who  works  or 
who  has  been  hired  to  work  anywhere 
in  a  residency  preference  area.  In 
applying  the  residency  preference,  such 
families  must  be  treated  like  families 
that  reside  in  the  residency  preference 
area. 

(3)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  or  worked  in  the  PHA 
jurisdiction  or  residency  preference 
area. 

(c)  Selection  among  families  with 
preference.  The  PHA  system  of 
preferences  may  use  either  of  the 
following  to  select  among  applicants  on 
the  waiting  list  with  the  same 
preference  status: 

(1)  Date  and  time  of  application;  or 

(2)  A  drawing  or  other  random  choice 
technique. 

(d)  Preference  for  person  with 
disabilities.  The  PHA  may  give  a 
preference  for  admission  of  families  that 
include  a  person  with  disabilities. 
However,  the  PHA  may  not  give  a 
preference  for  admission  of  persons 
with  a  specific  disability. 

(e)  Verification  of  selection  method. 
The  method  for  selecting  applicants 
from  a  preference  category  must  leave  a 
clear  audit  trail  that  can  be  used  to 
verify  that  each  applicant  has  been 
selected  in  accordance  with  the  method 
specified  in  the  administrative  plan. 

47.  Amend  §  982.301  as  follows: 

a.  In  paragraph  (b)(1),  remove  the 
reference  to  "certificate  or";  and 

b.  Revise  paragraphs  (b)(2),  (b)(5)  and 
(b)(6)  as  set  forth  below. 


§  982.301    Information  when  family  is 
selected. 

***** 

(b)  *  *  * 

(2)  How  the  PHA  determines  the 
amoimt  of  the  housing  assistance 
payment  for  a  family,  including: 

(i)  How  the  PHA  determines  the 
pa3maent  standard  for  a  family;  and 

(ii)  How  the  PHA  determines  the  total 
tenant  payment  for  a  family. 
*        *        *        *        * 

(5)  The  HUD-required  "tenancy 
addendum"  that  must  be  included  in 
the  lease; 

(6)  The  form  that  the  family  uses  to 
request  PHA  approval  of  the  assisted 
tenancy,  and  an  explanation  of  how  to 
request  such  approval; 
***** 

48.  Revise  §  982.302  to  read  as 

follows: 

§  982.302    Issuance  of  voucher; 
Requesting  PHA  approval  of  assisted 
tenancy. 

(a)  When  a  family  is  selected,  or  when 
a  participant  family  wants  to  move  to 
another  unit,  the  PHA  issues  a  voucher 
to  the  family.  The  family  may  search  for 
a  unit. 

(b)  If  the  family  finds  a  unit,  and  the 
owner  is  willing  to  lease  the  unit  under 
the  program,  the  family  may  request 
PHA  approval  of  the  tenancy.  The  PHA 
has  the  discretion  whether  to  permit  the 
family  to  submit  more  than  one  request 
at  a  time. 

(c)  The  family  must  submit  to  the 
PHA  a  request  for  approval  of  the 
tenancy  and  a  copy  of  the  lease, 
including  the  HUD-prescribed  tenancy 
addendiun.  The  request  must  be 
submitted  during  the  term  of  the 
voucher. 

(d)  The  PHA  specifies  the  procedure 
for  requesting  approval  of  the  tenancy. 
The  family  must  submit  the  request  for 
approval  of  the  tenancy  in  the  form  and 
manner  required  by  the  PHA. 

§982.303    [Amended] 

49.  Amend  §  982.303  as  follows: 

a.  Revise  the  section  heading  to  read 
"Term  of  voucher"; 

b.  Remove  all  references  to 
"certificate  or";  and 

c.  In  paragraph  (c),  revise  both 
references  to  "request  for  lease 
approval"  to  read  "request  for  approval 
of  the  tenancy". 

50.  Amend  §  982.305  as  follows: 

a.  Revise  the  section  heading  to  read 
"PHA  approval  of  assisted  tenancy"; 

b.  In  the  introductory  text  of 
paragraph  (a),  revise  the  reference  to  "to 
lease  a  dwelling  unit"  to  read  "of  the 
assisted  tenancy"; 

c.  Remove  paragraph  (a)(5); 


d.  Revise  paragraphs  (a)(3),  (a)(4)  and 
(b)  as  set  forth  below; 

e.  hi  paragraphs  (d)  and  (e),  revise  the 
references  to  "to  lease  a  unit"  to  read 
"of  the  assisted  tenancy". 

§  982.305    PHA  approval  of  assisted 
tenancy. 

(a)  *  *  * 

(3)  The  lease  includes  the  tenancy 
addendum;  and 

(4)  The  rent  to  owner  is  reasonable. 

(b)  Actions  before  lease  term.  (1)  All 
of  the  following  must  always  be 
completed  before  the  beginning  of  the 
initieJ  term  of  the  lease  for  a  imit: 

(i)  The  PHA  has  inspected  the  unit 
and  has  determined  that  the  unit 
satisfies  the  HQS; 

(ii)  The  landlord  and  the  tenant  have 
executed  the  lease  (including  the  HUD- 
prescribed  tenancy  addendum);  and 

(iii)  The  PHA  has  approved  leasing  of 
the  unit  in  accordance  with  program 
requirements. 

(2)(i)  The  PHA  must  inspect  the  unit, 
determine  whether  the  unit  satisfies  the 
HQS,  and  notify  the  family  and  owner 
of  the  determination: 

(A)  In  the  case  of  a  PHA  with  up  to 
1250  budgeted  luiits  in  its  tenant-based 
program,  within  fifteen  days  after  the 
family  and  the  owmer  submit  a  request 
for  approval  of  the  tenancy. 

(B)  In  the  case  of  a  PHA  with  more 
than  1250  budgeted  vmits  in  its  tenant- 
based  program,  within  a  reasonable  time 
after  the  family  submits  a  request  for 
approval  of  the  tenancy.  To  the  extent 
practicable,  such  inspection  and 
determination  must  be  completed 
within  fifteen  days  after  the  family  and 
the  owner  submit  a  request  for  approval 
of  the  tenancy. 

(ii)  The  fifteen  day  clock  (under 
paragraph  (b)(2)(i)(A)  or  paragraph 
(b)(2)(i)(B)  of  this  section)  is  suspended 
during  any  period  when  the  imit  is  not 
available  for  inspection. 
***** 

51.  Amend  §  982.306  as  follows: 

a.  In  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b),  revise 
the  references  to  "a  unit"  to  read  "an 
assisted  tenancy"; 

b.  In  the  introductory  text  of 
paragraph  (c),  revise  the  reference  to  "to 
lease  a  unit  bom  an  owner"  to  read  "of 
an  assisted  tenancy"; 

c.  Revise  paragraph  {c)(3)  as  set  forth 
below; 

d.  Redesignate  paragraphs  (c)(5)  and 
(c)(6)  as  paragraphs  (c)(6)  and  (c)(7), 
respectively;  and 

e.  Add  new  paragraph  (c)(5)  as  set 
forth  below. 

§982.306    PHA  disapproval  of  owner. 

•        *        *        *        * 
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(c)  *  *  * 

(3)  The  owner  has  engaged  in  any 
drug-related  criminal  activity  or  any 
violent  criminal  activity; 

***** 

(5)  The  owner  has  a  history  or 
practice  of  failing  to  terminate  tenancy 
of  tenants  of  units  assisted  under 
Section  8  or  any  other  federally  assisted 
housing  program  for  activity  by  the 
tenant,  any  member  of  the  household,  a 
guest  or  another  person  under  the 
control  of  any  member  of  the  household 
that: 

(i)  Threatens  the  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents; 

(ii)  Threatens  the  health  or  safety  of 
other  residents,  of  employees  of  the 
PHA,  or  of  owner  employees  or  other 
persons  engaged  in  management  of  the 
housing; 

(iii)  Threatens  the  health  or  safety  of, 
or  the  right  to  peaceful  enjoyment  of 
their  residences,  by  persons  residing  in 
the  immediate  vicinity  of  the  premises; 
or 

(iv)  Is  drug-related  criminal  activity  or 
violent  criminal  activity;  or 
***** 

52.  In  §  982.307  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§982.307    Tenant  screening. 

(a)  PHA  option  and  owner 
responsibility.  (1)  The  PHA  may  opt  to 
screen  family  behavior  or  suitability  for 
tenancy.  However,  the  PHA  has  no 
liability  or  responsibility  to  the  owner 
or  other  persons  for  the  femily's 
behavior  or  the  family's  conduct  in 
tenancy. 

(2)  The  owner  is  responsible  for 
screening  and  selection  of  the  family  to 
occupy  the  owner's  unit.  At  or  before 
PHA  approval  of  the  tenancy,  the  PHA 
must  inform  the  owner  that  screening 
and  selection  for  tenancy  is  the 
responsibility  of  the  owner. 

(3)  The  owner  is  responsible  for 
screening  of  families  on  the  basis  of 
their  tenancy  histories.  An  owner  may 
consider  a  family's  backgroimd  with 
respect  to  such  factors  as: 

(i)  Payment  of  rent  and  utility  bills; 

(ii)  Caring  for  a  imit  and  premises; 

(iii)  Respecting  the  rights  of  other 
residents  to  the  peaceful  enjoyment  of 
their  housing; 

(iv)  Ehiig-related  criminal  activity  or 
other  criminal  activity  that  is  a  threat  to 
the  health,  safety  or  property  of  others; 
and 

(v)  Compliance  with  other  essential 
conditions  of  tenancy. 
***** 

53.  Revise  §  982.308  to  read  as 
follows: 


§  962.308    Lease  and  tenancy. 

(a)  Tenant's  legal  capacity  to  enter 
lease.  The  tenant  must  have  legal 
capacity  to  enter  a  lease  under  State  and 
local  law. 

(b)  Owner  lease.  The  tenant  and 
owner  must  enter  a  lease  for  the  unit. 
The  HAP  contract  shall  contain  owner's 
certification  that: 

(1)  The  lease  between  the  tenant  and 
the  owner  is  in  a  standard  form  used  in 
the  locality  by  the  owner  and  that  is 
generally  used  for  other  imassisted 
tenants  in  the  premises. 

(2)  The  terms  and  conditions  of  the 
lease  are  consistent  with  State  and  local 
kw. 

(c)  State  and  local  law.  The  PHA  may 
review  the  lease  to  determine  if  the 
lease  complies  with  State  and  local  law. 
The  PHA  may  decline  to  approve  the 
tenancy  if  the  PHA  determines  that  the 
lease  does  not  comply  with  State  or 
local  law. 

(d)  Utilities  and  appliances.  The  lease 
must  specify  what  utilities  and 
appliances  are  to  be  supplied  by  the 
owner,  and  what  utilities  and 
appliances  are  to  be  supplied  by  the 
family. 

(e)  Reasonable  rent.  The  rent  to  owner 
must  be  reasonable  (see  §  982.507). 

(f)  Tenancy  addendum.  The  HAP 
contract  form  required  by  HUD  shall 
include  an  addendum  (the  "tenancy 
addendum"),  that  sets  forth  tenancy 
requirements  for  the  program  (in 
accordance  with  §§  982.308,  982.309 
and  982.310).  All  provisions  of  the 
HUD-required  tenancy  addendiun  must 
be  added  word-fm-word  to  the  owner's 
standard  form  lease  that  is  used  by  the 
owner  for  imassisted  tenants.  The  tenant 
shall  have  the  right  to  enforce  the 
tenancy  addendiun  against  the  owner, 
and  the  terms  of  the  tenancy  addendiun 
shall  prevail  over  any  other  provisions 
of  the  lease. 

54.  Revise  §  982.309  to  read  as 
follows: 

f  962.309    Term  of  assisted  tenancy. 

(a)  Initial  term  of  lease.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  initial  lease  term  must  be 
for  at  least  one  year. 

(2)  The  PHA  may  approve  a  shorter 
initial  lease  term  if  the  PHA  determines 
that: 

(i)  Such  shorter  term  would  improve 
housing  opportunities  for  the  tenant; 
and 

(ii)  Such  shorter  term  is  the  prevailing 
local  market  practice. 

(3)  During  the  initial  term  of  the  lease, 
the  owner  may  not  raise  the  rent  to 
owner. 

(4)  The  PHA  may  execute  the  HAP 
contract  even  if  there  is  less  than  one 


year  remaining  from  the  beginning  of 
the  initial  lease  term  to  the  end  of  the 
last  expiring  funding  increment  under 
the  consolidated  ACC. 

(b)  Term  of  HAP  contract.  (1)  The 
term  of  the  HAP  contract  begins  on  the 
first  day  of  the  lease  term  and  ends  on 
the  last  day  of  the  lease  term. 

(2)  The  HAP  contract  terminates  if 
any  of  the  following  occurs: 

(i)  The  lease  is  terminated  by  the 
owner  or  the  tenant; 

(ii)  The  PHA  terminates  the  HAP 
contract;  or 

(iii)  The  PHA  terminates  assistance 
for  the  family. 

(c)  Family  responsibility.  (1)  If  the 
family  terminates  the  lease  on  notice  to 
the  owner,  the  family  must  give  the 
PHA  a  copy  of  the  notice  of  termination 
at  the  same  time.  Failure  to  do  this  is 

a  breach  of  family  obligations  under  the 
program. 

(2)  The  family  must  notify  the  PHA 
and  the  owner  before  the  family  moves  * 
out  of  the  unit.  Failure  to  do  this  is  a 
breach  of  family  obligations  under  the 
program. 

55.  Amend  §  982.310  as  follows: 

a.  Revise  paragraphs  (a)(1)  and 
(d)(l)(iv)  as  set  forth  below; 

b.  In  paragraph  (d)(2),  revise  the 
reference  to  "During  the  first  year  of  the 
lease  term"  to  read  "During  the  initial 
lease  term,";  and 

c.  Remove  paragraph  (e)(3). 

1962.310    Owner  tennination  of  tenancy. 

(a)  *  *  •' 

(1)  Serious  violation  (including  but 
not  limited  to  failure  to  pay  rent  or  other 
amounts  due  under  the  lease)  or 
repeated  violation  of  the  terms  and 
conditions  of  the  lease; 
***** 

(d)  *  *  * 
(1)  *  •  * 

(iv)  A  business  or  economic  reason  for 
termination  of  the  tenancy  (such  as  sale 
of  the  property,  renovation  of  the  unit, 
or  desire  to  lease  the  unit  at  a  higher 
rental). 
***** 

56.  Amend  §  982.352  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

1962.352    Eligible  houeing. 

***** 

(b)  PHA-owned  housing.  (1)  A  unit 
that  is  owned  by  the  PHA  that 
administers  the  assistance  under  the 
consolidated  ACC  (including  a  unit 
owned  by  an  entity  substantially 
controlled  by  the  PHA)  may  only  be 
assisted  under  the  tenant-based  program 
if  all  the  following  conditions  are 
satisfied: 

(i)  The  PHA  must  inform  the  family, 
both  orally  and  in  writing,  that  the 
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family  has  the  right  to  select  any  eligible 
unit  available  for  lease,  and  a  PHA- 
owned  imit  is  freely  selected  by  the 
family,  without  PHA  pressure  or 
steering. 

(ii)  The  unit  is  not  ineligible  housing. 

(iii)  During  assisted  occupancy,  the 
family  may  not  benefit  from  any  form  of 
housing  subsidy  that  is  prohibited 
imder  paragraph  (c)  of  this  section. 

{iv)(A)  The  PHA  must  obtain  the 
services  of  an  independent  entity  to 
perform  the  following  PHA  functions  as 
required  under  the  program  rule: 

(1)  To  determine  rent  reasonableness 
in  accordance  with  §  982.507.  The 
independent  agency  shall  communicate 
the  rent  reasonableness  determination  to 
the  family  and  the  PHA. 

(2)  To  assist  the  family  negotiate  the 
rent  to  owner  in  accordance  with 
§982.506. 

(J)  To  inspect  the  unit  for  compliance 
with  the  HQS  in  accordance  with 
§  982.305(a)  and  §  982.405  (except  that 
§  982.405(e)  is  not  applicable).  The 
independent  agency  shall  communicate 
the  results  of  each  such  inspection  to 
the  family  and  the  PHA. 

(B)  The  independent  agency  used  to 
perform  these  functions  must  be 
approved  by  HUD.  The  independent 
agency  may  be  the  unit  of  general  local 
government  for  the  PHA  jurisdiction 
(imless  the  PHA  is  itself  the  unit  of 
general  local  government  or  an  agency 
of  such  government),  or  may  be  another 
HUD-approved  independent  agency. 

(C)  Tne  PHA  may  compensate  the 
independent  agency  from  PHA  ongoing 
administrative  fee  income  for  the 
services  performed  by  the  independent 
agency.  The  PHA  may  not  use  other 
program  receipts  to  compensate  the 
independent  agency  for  such  services. 
The  PHA  and  the  independent  agency 
may  not  charge  the  family  any  fee  or 
charge  for  the  services  provided  by  the 
independent  agency. 
***** 

57.  Amend  §982.353  as  follows: 

a.  Revise  paragraphs  (b),  (c)(2).  and  (d) 
as  set  forth  below;  and 

b.  In  paragraph  (f),  remove  the 
references  to  "contract  rent  (certificate 
program)  or" .and  "(voucher  program)". 

§  982.353    Where  family  can  lease  a  unit 
with  tenant-based  assistance. 

***** 

(b)  Portability:  Assistance  outside  the 
initial  PHA  jurisdiction.  Subject  to 
paragraph  (c)  of  this  section,  and  to 
§  982.552  and  §  982.553,  a  voucher- 
holder  or  participant  family  has  the 
right  to  receive  tenant-based  voucher 
assistance  in  accordance  with 
requirements  of  this  part  to  lease  a  imit 
outside  the  initial  PHA  jurisdiction. 


anywhere  in  the  United  States,  in  the 
jurisdiction  of  a  PHA  with  a  tenant- 
based  program  imder  this  part.  The 
initial  PHA  must  not  provide  such 
portable  assistance  for  a  participant  if 
the  family  has  moved  out  of  its  assisted 
unit  in  violation  of  the  lease. 
***** 

(c)  *  *  * 

(2)  The  following  apply  during  the  12 
month  period  from  the  time  when  a 
family  described  in  paragraph  (c)(1)  of 
this  section  is  admitted  to  the  program: 

(i)  The  family  may  lease  a  luiit 
anywhere  in  the  jurisdiction  of  the 
initial  PHA; 

(ii)  The  family  does  not  have  any  right 
to  portability; 

(iii)  The  initial  PHA  may  choose  to 
allow  portability  during  this  period. 
***** 

(d)  Income  eligibility.  (1)  For 
admission  to  the  program,  a  family  must 
be  income  eligible  in  the  area  where  the 
family  initially  leases  a  unit  with 
assistance  under  the  program. 

(2)  If  a  portable  family  is  a  participant 
in  the  initial  PHA  Section  8  tenant- 
based  program  (either  the  PHA  voucher 
program  or  the  PHA  certificate 
program),  income  eligibility  is  not 
redetermined  when  the  family  moves  to 
the  receiving  PHA  program  under 
portabiUty  procediu«s. 

(3)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  a  portable  family 
must  be  income  eligible  for  admission  to 
the  voucher  program  in  the  area  where 
the  family  leases  a  imit  under 
portability  procedures. 


§982.354    [Removed] 

58.  Remove  §982.354. 

59.  Amend  §  982.355  as  follows: 

a.  Revise  paragraphs  (b),  (c)(1)  and 
(c)(6)  as  set  forth  below; 

b.  Amend  paragraph  (c)(4)  by 
removing  the  reference  to  "or 
certificate", 

c.  In  paragraph  (c)(8),  revise  the 
reference  to  "request  for  lease  approval" 
to  read  "request  for  approval  of  the 
tenancy"  and  remove  the  reference  to 
"certificate  or"; 

d.  In  paragraph  (d)(1),  remove  the  two 
references  to  "certificate  or";  and 

e.  In  paragraph  (d)(6),  revise  the  word 
"programs"  to  read  "program". 

§982.355    Portability:  Administration  by 
receiving  PHA. 

***** 

(b)  In  the  conditions  described  in 
paragraph  (a)  of  this  section,  a  PHA  with 
jiirisdiction  in  the  area  where  the  family 
wants  to  lease  a  unit  must  issue  a 
voucher  to  the  family.  If  there  is  more 


than  one  such  PHA,  the  initial  PHA  may 
choose  the  receiving  PHA. 

(c)  Portability  procedures.  (1)  The 
receiving  PHA  does  not  redetermine 
elibilibility  for  a  portable  fsunily  that 
was  already  receiving  assistance  in  the 
initial  PHA  Section  8  tenant-based 
program  (either  the  PHA  voucher 
program  or  certificate  program). 
However,  for  a  portable  family  that  was 
not  already  receiving  assistance  in  the 
PHA  tenant-based  program,  the  initial 
PHA  must  determine  whether  the  family 
is  eligible  for  admission  to  the  receiving 
PHA  voucher  program. 
***** 

(6)  The  receiving  PHA  must  issue  a 
voucher  to  the  family.  The  term  of  the 
receiving  PHA  voucher  may  not  expire 
before  the  expiration  date  of  any  initial 
PHA  voucher.  The  receiving  PHA  must 
determine  whether  to  extend  the 
voucher  term.  The  family  must  submit 
a  request  for  approval  of  the  tenancy  to 
the  receiving  PHA  during  the  term  of 
the  receiving  PHA  voucher. 
***** 

60.  Revise  §  982.401(a)(4)  to  read  as 
follows: 

§982.401    HotMing  quality  standard* 
(HQS). 

(a)  •  *  * 

(4)(i)  In  addition  to  meeting  HQS 
performance  requirements,  the  housing 
must  meet  the  acceptability  criteria  v 
stated  in  this  section,  unless  variations 
are  approved  by  HUD. 

(ii)  HUD  may  approve  acceptability 
criteria  variations  for  the  following 
purposes: 

(A)  Variations  which  apply  standards 
in  local  housing  codes  or  other  codes 
adopted  by  the  PHA;  or 

(B)  Variations  because  of  local 
climatic  or  geographic  conditions. 

(iii)  Acceptability  criteria  variations 
may  only  be  approved  by  HUD  piu-suant 
to  paragraph  (a)(4)(ii)  of  this  section  if 
such  variations  either: 

(A)  Meet  or  exceed  the  acceptability 
criteria;  or 

(B)  Significantiy  expand  affordable 
housing  opportunities  for  families 
assisted  under  the  program. 

(iv)  HUD  will  not  approve  any 
acceptability  criteria  variation  if  HUD 
believes  that  such  variation  is  likely  to 
adversely  affect  the  health  or  safety  of 
participant  families,  or  severely  restrict 
housing  choice. 
***** 

61.  Amend  §  982.402  as  follows: 

a.  Amend  paragraph  (a)(3)  by 
removing  the  references  to  "certificate 
or"  and  "or  certificate"; 

b.  Revise  paragraph  (c)  to  read  as 
follows: 


Federal  Regigter/Vol.  64,  No.  93 /Friday,  May  14,  1999 /Rules  and  RegulaUons 


26647 


§982.402    Subsidy  standards. 

***** 

(c)  Effect  of  family  unit  size-maximum 
subsidy  in  voucher  program.  The  family 
unit  size  as  detennined  for  a  family 
imder  the  PHA  subsidy  standard  is  used 
to  determine  the  maximum  rent  subsidy 
for  a  family  assisted  in  the  voucher 
program.  For  a  voucher  tenancy,  the 
PHA  establishes  payment  standards  by 
number  of  bedrooms.  The  pa}rment 
standard  for  a  family  shall  be  the  lower 
of: 

(1)  The  pa3r[nent  standard  amount  for 
the  family  imit  size;  or 

(2)  The  payment  standard  amount  for 
the  imit  size  of  the  unit  rented  by  the 
family. 
***** 

62.  Amend  §  982.403  as  fbllowrs: 

a.  Revise  the  section  heading  to  read 
"Terminating  HAP  contract  when  unit 
is  too  small"; 

b.  Remove  paragraph  (a)(1); 

c.  Redesignate  paragraphs  (a)(2)  and 
(a)(3)  as  paragraphs  (a)(1)  and  (a)(2), 
respectively; 

d.  Amend  redesignated  paragraph 
(a)(1)  by  removing  the  reference  to 
"certificate  or"; 

e.  Amend  paragraph  (b)(2)  by 
replacing  the  word  "certiJBcate"  with 
"voucher". 

f.  Amend  paragraph  (b)(4)  by 
removing  the  phrase  "within  the  FMR/ 
exception  rent  limit";  and 

g.  Revise  the  introductory  text  of 
redesignated  paragraph  (c)  as  set  forth 
below. 

§  982.403    Temiinating  HAP  contract  when 
unit  is  too  smaK. 

*        *        *        •        * 

(c)  Termination.  When  the  PHA 
terminates  the  HAP  contract  under 
paragraph  (a)  of  this  section: 

***** 

63.  Amend  §  982.405  as  follows: 

a.  Revise  the  section  heading  and 
paragraph  (a)  as  set  forth  below;  and 

b.  Add  paragraph  (f)  as  set  forth 
below. 

§982.405    PHA  initial  and  periodic  unit 
inspection. 

(a)  The  PHA  must  inspect  the  unit 
leased  to  a  family  prior  to  the  initial 
term  of  the  lease,  at  least  annually 
diuing  assisted  occupancy,  and  at  other 
times  as  needed,  to  determine  if  the  unit 
meets  the  HQS.  (See  §982. 305(b)(2) 
concerning  tuning  of  initial  inspection 
by  the  PHA.) 
***** 

(f)  The  PHA  must  adopt  procedural 
guidelines  and  performance  standards 
for  conducting  required  HQS 
inspections.  The  PHA  guidelines  and 
standards  must  conform  with  practices 
utilized  in  the  private  housing  market, 
and  fecilitate  efficient  administration  of 


assistance  imder  the  program.  The  PHA 
administrative  plan  shall  state  the  PHA 
guidelines  and  standards  for  conducting 
HQS  inspections. 

64.  Revise  §  982.451(b)(5)  to  read  as 
follows: 

§  982.451    Housing  assistance  payments 
contract 


contract.  Except  as  provided  in 
paragraph  (b)(2)  of  fiiis  section,  the 
family  may  not  exercise  any  right  or 
remedy  against  the  owner  under  the 
HAP  contract. 


(5)(i)  The  PHA  must  pay  the  housing 
assistance  payment  promptly  when  due 
to  the  owner  in  accordance  with  the 
HAP  contract 

(ii)  The  HAP  contract  shall  provide 
for  penalties  against  the  PHA  for  late 
pajmient  of  housing  assistance 
payments  due  to  the  owner  under  the 
contract,  where  such  penalties  are  in 
accordance  with  generally  accepted 
practices  and  law,  as  applicable  in  the 
local  housing  market,  governing 
penalties  for  late  payment  of  rent  by  a 
tenant.  However,  the  PHA  shall  not  be 
obligated  to  pay  any  late  payment 
penalty  if  HUD  determines  that  late 
pajrment  by  the  PHA  is  due  to  factors 
beyond  the  PHA's  control.  The  PHA 
may  add  HAP  contract  provisions  which 
define  when  the  HAP  payment  by  the 
PHA  is  deemed  received  by  the  owner 
(e.g.' upon  mailing  by  the  PHA  or  actual 
receipt  by  the  owner). 

(iiij  The  PHA  may  only  use  the 
following  sources  to  pay  a  late  payment 
penalty  from  program  receipts  imder  the 
consolidated  ACC:  administrative  fee 
income  for  the  program;  or  the 
administrative  fee  reserve  for  the 
program.  The  PHA  may  not  use  other 
program  receipts  for  this  purpose. 

§982.452    [Amended] 

65.  Amend  §  982.452(b)(1)  by 
removing  the  reference  to  "certificate- 
holder  or". 

§982.453    [Amended] 

66.  hi  §  982.453(a)(5),  revise  the 
reference  to  "drug-trafficking"  to  read 
"drug-related  criminal  activity". 

§982.454    [Amended] 

67.  Amend  §  982.454  by  removing  the 
last  sentence. 

68.  Revise  §  982.455  to  read  as 
follows: 

§982.455    Automatic  termination  of  HAP 
contract. 

The  HAP  contract  terminates 
automatically  180  calendar  days  after 
the  last  housing  assistance  payment  to 
the  owner. 

69.  Revise  §  982.456(b)  to  read  as 
follows: 

§982.456    Third  parties. 

***** 

(b)(1)  The  family  is  not  a  party  to  or 
third  party  beneficiary  of  the  HAP 


(2)  The  tenant  may  exercise  any  right 
or  remedy  against  the  owner  imder  the 
lease  between  the  tenant  and  the  owner, 
including  enforcement  of  the  owner's 
obligations  imder  the  tenancy 
addendum  (which  is  included  both  in 
the  HAP  contract  between  the  PHA  and 
the  owner;  and  in  the  lease  between  the 
tenant  and  the  owner.) 


§§982.457, 982.504, 962.505,  982.506, 
962.508  and  982.512    [Removed] 

70.  Remove  §§982.457,  982.504, 
982.505,  982.506,  982.508,  and  982.512. 

71.  Revise  the  table  of  contents  for 
Subpart  K  to  read  as  follows: 

Subpart  K— Aent  and  Houahig 
Assistance  Payment 

982.501  Overview. 

982.502  Conversion  to  voucher  program. 

982.503  Voucher  tenancy:  Payment 
standard  amount  and  schedule. 

982.504  Voucher  tenancy:  Payment 
standard  for  family  in  restructured 
subsidized  multifamily  project. 

982.505  Voucher  tenancy:  How  to  calculate 
housing  assistance  payment. 

982.506  Negotiating  rent  to  owner. 

982.507  Rent  to  owner;  Reasonable  rent. 

982.508  Rent  to  owner:  Maximum  rent  at 
initial  occupancy. 

982.509  Rent  to  owner  in  subsidized 
projects. 

982.513    Other  fees  and  charges. 

982.516  Family  income  and  composition: 
Regular  and  interim  examinations. 

982.517  Utility  allowance  schedule. 

982.518  Regular  tenancy:  How  to  calculate 
housing  assistance  payment. 

982.519  Regular  tenancy:  Annual 
adjustment  of  rent  to  owner. 

982.520  Regular  tenancy:  Special 
adjustment  of  rent  to  owner. 

982.521  Regular  tenancy:  Rent  to  owner  in 
subsidized  project. 

72.  Revise  §  982.501  to  read  as 
follows: 

§982.501    Overview. 

(a)  This  subpart  describes  program 
requirements  concerning  the  housing 
assistance  payment  and  rent  to  owner. 
These  requirements  apply  to  the  Section 
8  tenant-based  program. 

(b)  There  are  two  types  of  tenancies  in 
the  Section  8  tenant-based  program: 

(1)  A  tenancy  imder  the  voucher 
program. 

(2)  A  tenancy  under  the  certificate 
program  (commenced  before  merger  of 
the  certificate  and  voucher  programs  on 
the  merger  date). 
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(c)  Unless  specifically  stated, 
requirements  of  this  part  are  the  same 
for  all  tenancies.  Sections  982.503, 
982.504.  and  982.505  only  apply  to  a 
voucher  tenancy.  Sections  982.518, 
982.519,  982.520,  and  982.521  only 
apply  to  a  tenancy  under  the  certificate 
program. 

H  982.502, 982.503, 982.507, 982.509, 
982.510, 982.511,  and  982.513 
[FtodMignatMl  as  ff  982.506, 982.507, 
982.518, 982.519, 982.520,  982.509  and 
982J10,  fMpectivety] 

73.  Redesignate  §§982.502,  982.503, 
982.587,  982.509,  982.510,  982.511,  and 
982.513  as  §§982.506,  982.507,  982.518, 
982.519,  982.520,  982.509,  and  982.510, 
respectively. 

74.  Add  new  §§982.502,  982.503, 
982.504,  982.505,  and  982.508  to  read  as 
follows: 

}  982.502    Conversion  to  vouchor  program. 

(a)  New  HAP  contracts.  On  and  after 
the  merger  date,  the  PHA  may  only 
enter  into  a  HAP  contract  for  a  tenancy 
under  the  voucher  program,  and  may 
not  enter  into  a  new  HAP  contract  for 

a  tenancy  under  the  certificate  program. 

(b)  Over-FMR  tenancy.  If  the  PHA  had 
entered  into  any  HAP  contract  for  an 
over-FMR  tenancy  under  the  certificate 
program  prior  to  the  merger  date,  on  and 
after  the  merger  date  such  tenancy  shall 
be  considered  and  treated  as  a  tenancy 
imder  the  voucher  program,  and  shall  be 
subject  to  the  voucher  program 
requirements  under  this  part,  including 
calculation  of  the  voucher  housing 
assistance  payment  in  accordance  with 

§  982.505.  However.  §  982.505(b)(2) 
shall  not  be  applicable  for  calculation  of 
the  housing  assistance  payment  prior  to 
the  effective  date  of  the  second  regular 
reexamination  of  family  income  and 
compostion  on  or  after  the  merger  date. 

(c)  Voucher  tenancy.  If  the  PHA  had 
entered  into  any  HAP  contract  for  a 
voucher  tenancy  prior  to  the  merger 
date,  on  and  after  the  merger  date  such 
tenancy  shall  continue  to  be  considered 
and  treated  as  a  tenancy  imder  the 
voucher  program,  and  shall  be  subject  to 
the  voucher  program  requirements 
under  this  part,  including  calculation  of 
the  voucher  housing  assistance  payment 
in  accordance  with  §  982.505.  However, 
§  982.505(b)(2)  shall  not  be  appUcable 
for  calculation  of  the  housing  assistance 
payment  prior  to  the  effective  date  of 
the  second  regidar  reexamination  of 
family  income  and  composition  on  or 
after  the  merger  date. 

(d)  Regular  certificate  tenancy.  The 
PHA  must  terminate  program  assistance 
under  any  outstandii^  HAP  contract  for 
a  regular  tenancy  imder  the  certificate 
program  (entered  prior  to  the  merger 


date)  at  the  effective  date  of  the  second 
regular  reexamination  of  family  income 
and  composition  on  or  after  the  merger 
date.  Upon  such  termination  of 
assistance,  the  HAP  contract  for  such 
tenancy  terminates  automatically.  The 
PHA  must  give  at  least  120  days  written 
notice  of  such  termination  to  the  femily 
and  the  owner,  and  the  PHA  must  offer 
the  family  the  opportunity  for  continued 
tenant-based  assistance  under  the 
voucher  program.  The  PHA  may  deny 
the  family  the  opportunity  for  continued 
assistance  in  accordance  with 
§§982.552  and  982.553. 

§982.503    Voucher  tenancy:  Payment 
standard  amount  and  sctieduie. 

(a)  Payment  standard  schedule.  (1) 
HUD  publishes  the  fair  market  rents  for 
each  market  area  in  the  United  States 
(see  part  888  of  this  title).  The  PHA 
must  adopt  a  pajmient  standard 
schedule  that  establishes  voucher 
payment  standard  amounts  for  each 
FMR  area  in  the  PHA  jurisdiction.  For 
each  FMR  area,  the  PHA  must  establish 
pajonent  standard  amoimts  for  each 
"unit  size."  Unit  size  is  measured  by 
number  of  bedrooms  (zero-bedroom, 
one-bedroom,  and  so  on). 

(2)  The  payment  standard  amounts  on 
the  PHA  schedule  are  used  to  calculate 
the  monthly  housing  assistance 
payment  for  a  family  (§  982.505). 

(3)  The  PHA  voucher  payment 
standard  schedule  shall  establish  a 
single  payment  standard  for  each  unit 
size  in  an  FMR  area  and,  if  applicable, 
in  an  exception  payment  standard  area 
within  an  FMR  area. 

(b)  Establishing  payment  standard 
amounts.  (l){i)  The  PHA  may  establish 
the  payment  standard  amount  for  a  unit 
size  at  any  level  between  90  percent  and 
110  percent  of  the  published  FMR  for 
that  unit  size.  HUD  approval  is  not 
required  to  establish  a  payment 
standard  amount  in  that  range  ("basic 
range"). 

(ii)  The  PHA  may  establish  a  separate 
pa)mient  standard  within  the  basic 
range  for  a  designated  part  of  an  FMR 
area. 

(2)  The  PHA  must  request  HUD 
approval  to  establish  a  payment 
standard  amount  that  is  higher  or  lower 
than  the  basic  range.  HUD  has  sole 
discretion  to  grant  or  deny  approval  of 
a  higher  or  lower  payment  standard 
amount.  Paragraph  (c)  of  this  section 
describes  the  requirements  for  approval 
of  a  higher  payment  standard  amount 
("exception  payment  standard 
amoimt"). 

(c)  HUD  approval  of  exception 
payment  standard  amount.  (1)  HUD 
discretion.  At  HUD's  sole  discretion, 
HUD  may  approve  a  payment  standard 


amoimt  that  is  higher  than  the  basic  . 
range  for  a  designated  part  of  the  fair 
market  rent  area  (called  an  "exception 
area").  HUD  may  approve  an  exception 
payment  standard  amount  in 
accordance  with  this  paragraph  (c)  of 
this  section  for  all  units,  or  for  all  units 
of  a  given  imit  size,  leased  by  program 
families  in  the  exception  area.  Any  PHA 
with  jurisdiction  in  the  exception  area 
may  use  the  HUD-approved  exception 
pajrment  standard  amoimt. 

(2)  Above  110  percent  of  FMR  to  120 
percent  of  FMR.  The  HUD  Field  Office 
may  approve  an  exception  payment 
standard  amount  ft'om  above  110 
percent  of  the  published  FMR  to  120 
percent  of  the  published  FMR  if  such 
office  determines  that  such  approval  is 
justified  by  either  the  median  rent 
method  or  the  40th  percentile  rent  as 
described  below  (and  that  such  approval 
is  also  supported  by  an  appropriate 
program  justification  in  accordance  with 
paragraph  (c)(4)  of  this  section). 

(i)  Median  rent  method.  In  the  median 
rent  method,  HUD  determines  the 
exception  payment  standard  amount  by 
multiplying  the  FMR  times  a  fraction  of 
which  the  numerator  is  the  median 
gross  rent  of  the  exception  area  and  the 
denominator  is  the  median  gross  rent  of 
the  entire  FMR  area.  In  this  method, 
HUD  uses  median  gross  rent  data  from 
the  most  recent  decennial  United  States 
census,  and  the  exception  area  may  be 
any  geographic  entity  within  the  FMR 
area  (or  any  combination  of  such 
entities)  for  which  median  gross  rent 
data  is  provided  in  decennial  census 
products. 

(ii)  40th  percentile  rent  method.  In 
this  method,  HUD  determines  that  the 
area  exception  rent  equals  the  40th 
percentile  of  rents  to  lease  standard 
quality  rental  housing  in  the  exception 
area.  HUD  determines  the  40th 
percentile  rent  in  accordance  with  the 
methodology  described  in  §888.113  of 
this  title  for  determining  feir  market 
rents.  A  PHA  must  present  statistically 
representative  rental  housing  survey 
data  to  justify  HUD  approval. 

(3)  Above  120  percent  of  FMR.  (i)  At 
the  request  of  a  PHA,  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
may  approve  an  exception  payment 
standard  amount  for  the  total  area  of  a 
county,  PHA  jurisdiction,  or  place  if  the 
Assistant  Secretary  determines  that: 

(A)  Such  approval  is  necessary  to 
prevent  financial  hardship  for  families; 

(B)  Such  approval  is  supported  by 
statistically  representative  rental 
housing  survey  data  to  justify  HUD 
approval  in  accordance  with  the 
methodology  described  in  §888.113  of 
this  title;  and 
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(C)  Such  approval  is  also  supported 
by  an  appropriate  program  justification 
in  accordance  with  paragraph  (c)(4)  of 
this  section. 

(ii)  For  purposes  of  paragraph  (c)(3)  of 
this  section,  the  term  "place"  is  an 
incorporated  place  or  a  U.S.  Census 
designated  place.  An  incorporated  place 
is  established  by  State  law  and  includes 
cities,  boroughs,  towns,  and  villages.  A 
U.S.  Census  designated  place  is  the 
statistical  counterpart  of  an 
incorporated  place. 

(4)  Pmgmm  justification,  (i)  HUD  will 
only  approve  an  exception  payment 
standard  amount  (pursuant  to  paragraph 
(c)(2)  or  paragraph  (c)(3)  of  this  section) 
if  HUD  determines  that  approval  of  suc^ 
higher  amount  is  needed  either: 

(A)  To  help  families  find  housing 
outside  areas  of  high  poverty,  or 

(B)  Because  voucher  holders  have 
trouble  finding  housing  for  lease  under 
the  program  within  the  term  of  the 
voucher. 

(ii)  HUD  will  only  approve  an 
exception  payment  standard  amoimt 
(pursuant  to  paragraph  (c)(3)  of  this 
section)  after  six  months  from  the  date 
of  HUD  approval  of  an  exception 
payment  standard  pursuant  to 
paragraph  (c)(2)  of  this  section  for  the 
area. 

(5)  Population.  The  total  population 
of  HUD-approved  exception  areas  in  an 
FMR  area  may  not  include  more  than  50 
percent  of  the  population  of  the  FMR 
area. 

(6)  Withdrawal  or  modification.  At 
any  time,  HUD  may  withdraw  or  modify 
approval  to  use  an  exception  payment 
standard  amoimt. 

(7)  Transition:  Area  exception  rents 
approved  prior  to  merger  date.  Subject 
to  paragraph  (c)(6)  of  ^s  section,  the 
PHA  may  establish  an  exception 
payment  standard  amount  up  to  the 
amoimt  of  a  HUD-approved  area 
exception  rent  in  effect  at  the  merger 
date. 

(d)  HUD  review  of  PHA  payment 
standard  schedule.  (1)  HUD  will 
monitor  rent  burdens  of  families 
assisted  in  a  PHA's  voucher  program.  If 
40  percent  or  more  of  such  families 
occupjring  units  of  any  particular  unit 
size  pay  more  than  30  percent  of 
adjusted  income  as  the  family's  share, 
HUD  will  review  the  PHA  payment 
standard  amount  for  that  unit  size,  and 
may  require  the  PHA  to  establish  an 
increased  payment  standard  amount 
within  the  basic  range. 

(2)  Upon  such  HUD  review,  HUD  may 
require  the  PHA  to  modify  the  payment 
standard  amounts  on  the  PHA  payment 
standard  schedule. 


§  982.504    Voucher  t»fiancy:  Paym«nt 
standard  for  family  irt  restructured 
subsidized  multifamily  project 

(a)  This  section  applies  to  tenant- 
based  assistance  under  the  voucher 
program  if  all  the  followingjQonditions 
are  applicable:  ^^ 

(1)  Such  tenant-based  voucher 
assistance  is  provided  to  a  family 
pursuant  to  §  401.421  of  this  title  when 
HUD  has  approved  a  restructuring  plan, 
and  the  participating  administrative 
entity  has  approved  the  use  of  tenant- 
based  assistance  to  provide  continued 
assistance  for  such  families.  Such 
tenant-based  voucher  assistance  is 
provided  for  a  family  previously 
receiving  project-based  assistance  in  an 
eligible  project  (as  defined  in  §  401.2  of 
this  title)  at  the  time  when  the  project- 
based  assistance  terminates. 

(2)  The  family  chooses  to  remain  in 
the  restructured  project  with  tenant- 
based  assistance  under  the  program  and 
leases  a  unit  that  does  not  exceed  the 

.  family  unit  size; 

(3)  The  lease  for  such  assisted  tenancy 
commences  during  the  first  year  after 
the  project-based  assistance  terminates. 

(b)  Tne  initial  pa}rment  standard  for 
the  family  under  such  initial  lease  is  the 
sum  of  the  reasonable  rent  to  owner  for 
the  unit  plus  the  utility  allowance  for 
tenant-paid  utilities.  (Determination  of 
such  initial  payment  standard  for  the 
family  is  not  subject  to  paragraphs  (c)(1) 
and  (c)(2)  of  §  982.505.  Except  for 
determination  of  the  initial  pa)rment 
standard  as  specifically  provided  in 
paragraph  (b)  of  this  section,  the 
payment  standard  and  housing 
assistance  payment  for  the  family 
during  the  HAP  contract  term  shall  be 
determined  in  accordance  with 
§982.505.) 

§  982.505    Voucher  tenancy:  How  to 
calculate  housing  assistance  payment 

(a)  Use  of  payment  standard.  A 
payment  standard  is  used  to  calculate 
the  monthly  housing  assistance 
payment  for  a  family.  The  "payment 
standard"  is  the  maximtmi  monthly 
subsidy  pajrment. 

(b)  Amount  of  monthly  housing 
assistance  payment.  The  PHA  shall  pay 
a  monthly  housing  assistance  payment 
on  behalf  of  the  fsmiily  that  is  equal  to 
the  lower  of: 

(1)  The  payment  standard  minus  the 
total  tenant  payment;  or 

(2)  The  gross  rent  minus  the  total 
tenant  payment. 

(c)  Payment  standard  for  family.  (1) 
The  payment  standard  is  the  lower  of: 

(i)  The  payment  standard  amouht  for 
the  family  unit  size;  or 

(ii)  The  payment  standard  amount  tor 
the  size  of  the  dweUing  unit  rented  by 
the  family. 


(2)  If  the  dwelling  unit  is  located  in 
an  exception  area,  the  PHA  must  use  the 
appropriate  payment  standard  amount 
for  the  exception  area. 

(3)  Diuing  the  HAP  contract  term,  the 
payment  standard  for  a  fomily  is  the 
higher  of: 

(i)  The  initial  payment  standard  (at 
the  beginning  of  the  HAP  contract  term), 
as  determined  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  minus  any  amount  by  which 
the  initial  rent  to  owner  exceeds  the 
current  rent  to  owner;  or 

(ii)  The  payment  standard,  as 
determined  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  as  determined  at  the  most 
recent  regular  reexamination  of  family 
income  and  composition  effective  after 
the  beginning  of  the  HAP  contract  term. 

(4)  At  the  next  regular  reexamination 
following  a  change  in  family  size  or 
composition  that  causes  a  change  in 
family  unit  size  during  the  HAP  contract 
term,  and  for  any  examination  thereafter 
during  the  term: 

(i)  Paragraph  (c)(3)(i)  of  this  section 
does  not  apply;  and 

(ii)  The  new  family  unit  size  must  be 
used  to  determine  the  payment 
standard. 

§982.508    Rent  to  owner:  maximum  rant  at 
initial  occupaitcy. 

At  the  time  a  family  initially  receives 
tenant-based  assistance  for  occupancy  of 
a  dwelling  unit,  the  family  share  may 
not  exceed  40  percent  of  the  family's 
monthly  adjusted  income. 

§982.509    [Amended] 

74a.  Revise  the  section  heading  of 
newly  designated  §  982.509  to  read 
"Rent  to  owner  in  subsidized  projects." 

75.  Amend  §982.516  as  follows: 

a.  Revise  paragraph  (d)(2)  as  set  forth 
below; 

b.  Amend  paragraph  (e)  by  removing 
the  reference  to  "and  family  unit  size"; 
and 

c.  Add  paragraph  (f)  as  set  forth 
below. 

§  982.51 6    Family  income  and  composition: 
Regular  and  interim  examinations. 

***** 

(d)  *  *  * 

(2)  At  the  effective  date  of  a  regular  or 
interim  reexamination,  the  PHA  must 
make  appropriate  adjustments  in  the 
housing  assistance  payment.  (For  a 
voucher  tenancy,  the  housing  assistance 
pajrment  shall  be  calculated  in 
accordance  with  §  982.505.  For  a 
certificate  tenancy,  the  housing 
assistance  payment  shall  be  calculated 
in  accordance  with  §  982.518.) 
***** 

(f)  Accuracy  of  family  income  data. 
The  PHA  must  establish  procedures  that 
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are  appropriate  and  necessary  to  assure 
that  income  data  provided  by  applicant 
or  participant  families  is  complete  and 
accurate. 
76.  Add  §  982.521  to  read  as  follows: 

§  982.521    Regular  tenancy:  Rent  to  owner 
in  sutMidized  pro|ect 

For  a  certificate  tenancy  in  an  insured 
or  non-insured  Section  236  project,  a 
Section  515  project  of  the  Rural 
Development  Administration,  a  Section 
202  project  or  a  Section  221(d)(3)  below 
market  interest  rate  project,  the  rent  to 
owner  is  the  basic  rental  charge  (as 
defined  in  12  U.S.C.  1715z-l(f)(l), 
minus  any  utility  allowance  for  tenant- 
paid  utilities).  The  rent  to  owner  may 
not  be  adjusted  by  appl}dng  the 
published  Section  8  annual  adjustment 
factor,  and  a  special  adjustment  may  not 
be  approved. 

§962.551    [Amended] 

n.  In  §  982.551,  amend  paragraph 
(b)(2)  by  removing  the  second  sentence, 
and  in  paragraph  (b)(3)  remove  the 
phrase  "and  24  CFR  part  813". 

78.  Amend  §  982.552  as  follows: 

a.  Amend  paragraph  (a)(2)  to  remove 
the  phrase  "certificate  or"; 

b.  Revise  paragraphs  (b)  and  (c)  as  set 
forth  below; 

c.  Remove  paragraphs  (d)  and  (e);  and 

d.  Redesignate  paragraph  (f)  as 
paragraph  (d). 

$982,552    PHA  denial  or  termination  of 
aaeistance  for  family. 

*        *        *        «        • 

(b)  Requirement  to  deny  admission  or 
terminate  assistance.  (1)  During  a 
reasonable  time  period  determined  by 
the  PHA,  the  PHA  may  not  admit  a 
family  to  the  program  if  any  member  of 
the  family  has  been  evicted  from 
federally  assisted  housing  for  serious 
violation  of  the  lease. 

(2)  The  PHA  must  terminate  program 
assistance  for  a  family  evicted  from 
housing  assisted  imder  the  program  for 
serious  violation  of  the  lease. 

(3)  The  PHA  must  deny  admission  to 
the  program  for  an  applicant,  or 
terminate  program  assistance  for  a 
participant,  if  any  member  of  the  family 
fails  to  sign  and  submit  consent  forms 
for  obtaining  information  in  accordance 
with  part  5,  subparts  B  and  F  of  this 
title. 

(4)  The  family  must  submit  required 
evidence  of  citizenship  or  eligible 
immigration  statiis.  See  part  5  of  this 
title  for  a  statement  of  circumstances  in 
which  the  PHA  must  deny  admission  or 
terminate  program  assistance  because  a 
family  member  does  not  establish 
citizenship  or  eligible  immigration 
status,  and  the  applicable  informal 
hearing  procedures. 


(c)  Authority  to  deny  admission  or 
terminate  assistance.  (1)  Grounds  for 
denial  or  termination  of  assistance.  The 
PHA  may  at  any  time  deny  program 
assistance  for  an  applicant,  or  terminate 
program  assistance  for  a  participant,  for 
any  of  the  following  grounds: 

(i)  If  the  family  violates  any  family 
obligations  imder  the  program  (see 
§982.551).  See  §982.553  concerning 
denial  or  termination  of  assistance  for 
crime  by  family  members. 

(ii)  If  any  member  of  the  family  has 
ever  been  evicted  fi«m  public  housing. 

(iii)  If  a  PHA  has  ever  terminated 
assistance  under  the  program  for  any 
member  of  the  family. 

(iv)  If  any  member  of  the  family  has 
committed  fraud,  bribery,  or  any  other 
corrupt  or  criminal  act  in  connection 
with  any  Federal  housing  program. 

(v)  If  the  family  currently  owes  rent  or 
other  amoimts  to  the  PHA  or  to  another 
PHA  in  connection  with  Section  8  or 
public  bousing  assistance  under  the 
1937  Act. 

(vi)  If  the  family  has  not  reimbursed 
any  PHA  for  amounts  paid  to  an  owner 
under  a  HAP  contract  for  rent,  damages 
to  the  unit,  or  other  amounts  owed  by 
the  family  under  the  lease. 

(vii)  If  the  family  breaches  an 
agreement  with  the  PHA  to  pay  amounts 
owed  to  a  PHA,  or  amounts  paid  to  an 
owner  by  a  PHA.  (The  PHA,  at  its 
discretion,  may  offer  a  family  the 
opportunity  to  enter  an  agreement  to 
pay  amoimts  owed  to  a  PHA  or  amounts 
paid  to  an  owner  by  a  PHA.  The  PHA 
may  prescribe  the  terms  of  the 
agreement.) 

(viii)  If  a  family  participating  in  the 
FSS  program  fails  to  comply,  without 
good  cause,  with  the  family's  FSS 
contract  of  participation. 

(ix)  If  the  family  has  engaged  in  or 
threatened  abusive  or  violent  behavior 
toward  PHA  personnel. 

(x)  If  the  family  fails  to  fulfill  its 
obligations  imder  the  Section  8  welfare- 
to-work  voucher  program. 

(2)  PHA  discretion  to  consider 
circumstances.  In  deciding  whether  to 
deny  admission  or  terminate  assistance 
because  of  action  or  failure  to  act  by 
members  of  the  family,  the  PHA  has 
discretion  to  consider  all  of  the 
circumstances  in  each  case,  including 
the  seriousness  of  the  case,  the  extent  of 
participation  or  culpability  of 
individual  family  members,  and  the 
effects  of  denial  or  termination  of 
assistance  on  other  family  members  who 
were  not  involved  in  the  action  or 
failure. 

(3)  Exclusion  of  family  members.  In 
determining  whether  to  deny  admission 
or  terminate  assistance,  the  PHA  may 
impose,  as  a  condition  of  continued 


assistance  for  other  femily  members,  a 
requirement  that  family  members  who 
participated  in  or  were  culpable  for  the 
action  or  ^lure  will  not  reside  in  the 
unit.  The  PHA  may  permit  the  other 
members  of  a  participant  family  to 
continue  receiving  assistance. 
***** 

79.  Amend  §  982.554  as  follows: 

a.  In  paragraph  (c)(4),  remove  the 
phrase  "certificate  or"; 

b.  Revise  paragraph  (c)(5)  to  read  as 
follows: 

$  982.554    Informal  review  for  applicant 

***** 

(c)*  *  * 

(5)  A  PHA  determination  not  to  grant 
approval  of  the  tenancy. 


§982.555    [Amended] 

80.  In  §982.555,  amend  paragraph 
(b)(4)  by  removing  the  phrase 
"certificate  or". 

81.  Revise  §  982.602  to  read  as 
follows: 

§982.602    SRO:  Who  may  reside  in  an 
SRO? 

A  single  person  may  reside  in  an  SRO 
housing  unit. 

82.  Revise  §  982.604  to  read  as 
follows: 

§982.604  SRO:  Voucher  housing  assistance 
payment 

(a)  For  a  person  residing  in  SRO" 
housing,  the  payment  standard  is  75 
percent  of  the  zero-bedroom  payment 
standard  amount  on  the  PHA  pa)rment 
standard  schedule.  For  a  person  residing 

.  in  SRO  housing  in  an  exception  area, 
the  payment  standard  is  75  percent  of 
the  HUD-approved  zero-bedroom 
exception  payment  standard  amount 

(b)  The  utility  allowance  for  an 
assisted  person  residing  in  SRO  housing 
is  75  percent  of  the  zero  bedroom  utility 
allowance. 

83.  In  §  982.608  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§962.608    Congregate  housing:  Voucher 
housing  assistance  payment 

(a)  Unless  there  is  a  live-in  aide: 

(1)  For  a  family  residing  in  congregate 
housing,  the  payment  standard  is  the 
zero-bedroom  payment  standard  amount 
on  the  PHA  payment  standard  schedule. 
For  a  family  residing  in  congregate 
housing  in  an  exception  area,  the 
payment  standard  is  the  HUD-approved 
zero-bedroom  exception  payment 
standard  amount. 

(2)  HowevOT,  if  there  are  two  or  more 
rooms  in  the  unit  (not  including  kitchen 
or  sanitary  facilities),  the  payment 
standard  for  a  family  residing  in 
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congregate  housing  is  the  one-bedroom 
payment  standard  amount. 

***** 

84.  Amend  §982.613  as  follows: 

a.  Revise  the  section  heading  as  set 
forth  below; 

b.  In  paragraph  (b)(2),  revise  the 
reference  to  "§  982.503"  to  read 
"§  982.507":  and 

Revise  paragraph  (c)  as  set  forth 
below. 

§  982.61 3    Group  home:  Rent  and  voucher 
housing  assistance  payment 

***** 

(c)  Payment  standard.  (1)  Family  unit 
size,  (i)  Unless  there  is  a  live-in  aide,  the 
family  unit  size  is  zero  or  one  bedroom. 

(ii)  If  there  is  a  live-in  aide,  the  live- 
in  aide  must  be  coimted  in  determining 
the  family  imit  size. 

(2)  The  payment  standard  for  a  person 
who  resides  in  a  group  home  is  the 
lower  of: 

(i)  The  payment  standard  amount  on 
the  PHA  payment  standard  schedule  for 
the  family  unit  size;  or  (ii)  The  pro-rata 
portion  of  the  payment  standard  amount 
on  the  PHA  payment  standard  schedule 
for  the  group  home  size. 

(iii)  If  there  is  a  live-in  aide,  the  live- 
in  aide  must  be  counted  in  determining 
the  family  unit  size. 
***** 

85.  Amend  §  982.617  as  follows: 

a.  Revise  the  section  heading  to  read 
as  set  forth  below; 

b.  In  paragraph  (b)(2)  revise  the 
reference  to  "§  982.503"  to  read 
"§982.507";  and 

c.  Revise  paragraph  (c)  to  read  as 
follows: 


§  982.61 7    Shared  housing:  Rent  and 
voucher  housing  assistance  payment 

***** 

(c)  Payment  standard.  The  payment 
standard  for  a  family  that  resides  in  a 
shared  housing  is  the  lower  of: 

(1)  The  payment  standard  amount  on 
the  PHA  pajnnent  standard  schedule  for 
the  fomily  unit  size;  or 

(2)  The  pro-rata  portion  of  the 
payment  standard  amoimt  on  the  PHA 
payment  standard  schedule  for  the  size 
of  the  shared  housing  unit. 


§982.619    [Amended] 

86.  Amend  §  982.619  as  follows: 

a.  In  paragraph  (b)(1),  revise  the 
reference  to  "§  982.503"  to  read 
"§982.507";  and 

b.  In  paragraph  (b)(4),  revise  the 
reference  to  "§  982.509"  to  read 

"§  982.519"  and  revise  the  reference  to 
"§  982.510"  to  read  "§  982.520". 

87.  Revise  §  982.623  to  read  as 
follows: 

§  982.623    Manufactured  home  space 
rental:  Housing  assistartce  payment  . 

(a)  Fair  market  rent.  The  FMR  for  a 
manufactured  home  space  is  determined 
in  accordance  with  §  888.113(e)  of  this 
title. 

(b)  Housing  assistance  payment:  For 
certificate  tenancy.  (1)  Diiring  the  term 
of  a  certificate  tenancy  (entered  prior  to 
the  merger  date),  the  amoimt  of  the 
monthly  housing  assistance  payment 
equals  the  lesser  of  the  amounts 
specified  in  paragraphs  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section: 

(i)  Manufactured  home  space  cost 
minus  the  total  tenant  payment. 

(ii)  The  rent  to  owner  for  the 
manufactured  home  space. 


(2)  "Manufactiu«d  home  space  cost" 
means  the  sum  of: 
(i)  The  amortization  cost, 
(ii)  The  utility  allowance,  and 
(iii)  The  rent  to  owner  for  the 
manufactured  home  space. 

(c)  Housing  assistance  payment  for 
voucher  tenancy.  (1)  There  is  a  separate 
FMR  for  a  family  renting  a 
manufactured  home  space.  The  FMR  for 
rental  of  a  manufactured  home  space  is 
30  percent  of  the  published  FMR  for  a 
two-bedroom  unit  (see  FMR  notices 
published  by  HUD  pursuant  to  part  888 
of  this  title). 

(2)  The  payment  standard  shall  be 
determined  in  accordance  with 
§982.505. 

(3)  The  PHA  shall  pay  a  monthly 
housing  assistance  payment  on  behalf  of 
the  family  that  is  equal  to  the  lower  of: 

(i)  The  payment  standard  minus  the 
total  tenant  payment;  or 

(ii)  The  rent  paid  for  rental  of  the  real 
property  on  which  the  manufactured 
home  owned  by  the  fomily  is  located 
("space  rent")  minus  the  total  tenant 
pajonent. 

(4)  The  space  rent  is  the  sum  of  the 
following  as  determined  by  the  PHA: 

(i)  Rent  to  owner  for  the  manufactured 
home  space; 

(ii)  Owner  maintenance  and 
management  charges  for  the  space; 

(iii)  The  utility  allowance  for  tenant- 
paid  utilities. 

Dated:  April  21, 1999 
Andrew  Cuomo, 
Secretary. 
(FR  Doc.  99-12082  Filed  5-13-99;  8:45  am] 
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216 25540 
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223 25540 

229 25540 

231 25540 

232 25540 

238 25540 

Proposed  Rulos: 

229 23816 

231 23816 

232 23816 

360 24123 

387 24123 

390... 24128 

396 24128 

544 26352 

605 23590 

61 1 „ 25864 

50CFR 

17 .25216 

222 25460 

223 25460 

226 '. 24049 

600 24062 

648 24066 

660 24062,  24078,  26328 

679 24960,25216 

PrapoMd  RutsK 

17 25263 

20 23742 

223 „ 26355 

224 26355 

226 24998,  26355 

648 2S472 


IV 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  14,  1999 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Reservists'  education — 
Montgomery  Gl  Bill- 
SeJected  Reserve;  rates 
payable  increase; 
published  5-14-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
rational  emission  standards: 
Equivalent  emission 

limitations  by  permit; 

implementation;  published 

5-14-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  published  3-15-99 
Oregon;  published  3-15-99 
Texas;  published  3-15-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adhesives  coatings  and 
components— 
1 ,3-propanediamine,  etc.; 
published  5-14-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Complaint  processing;  plain 
language  revision  and 
reorganization;  published 
4-14-99 

INTERIOR  DEPARTMENT 
Surfac*  Mlnif>g  Reclamation 
and  Enforcamant  Offica 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

West  Virginia;  published  5- 
14-99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Premier  certified  lerxJers 
program;  pilot  program 
exterxted  and  certified 
development  company 
auttmrity  expanded; 
published  5-14-99 


Surety  bond  guarantees: 
Technical  amendments; 
published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education: 

Reservists'  education — 
Montgomery  Gl  Bill- 
Selected  Reserve;  rates 
payable  increase; 
published  5-14-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  published  4-29-99 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Reservists'  education — 
Montgomery  Gl  Bill- 
Selected  Reserve;  rates 
payable  increase; 
published  5-14-9911 

RULES  GOING  INTO 
EFFECT  MAY  15,  1999 

TRANSPORTATION 
DEPARTMENT 
Coast  Gkiard 

Ports  and  waterways  safety: 
New  York  Hartwr,  NY; 
safety  zone;  published  5- 
14-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Cotton  research  and 

promotion  order: 

Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculatk}n; 
comments  due  by  5-19- 
99;  published  4-19-99 
Soybean  promotion  and 

research  program; 

referendum;  comments  due 

by  5-17-99;  published  4-16- 

99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
Inapaction  ServKS 

Interstate  trarfsportation  of 
animals  and  animal  products 
(quarantine): 

Johne's  disease  in  domestic 
animals;  comments  due 


by  5-21-99;  published  3- 
22-99 
Viruses,  semms,  toxins,  etc.: 
Packaging  and  labeling — 
Veterinary  biological 
products;  comments 
due  by  5-17-99; 
published  3-18-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  5-20- 
99;  published  5-5-99 
West  Coast  salmon; 
comments  due  by  5-17- 
99;  published  5-5-99 

COMMERCE  DEPARTMENT 
Patent  and  Tradsmarfc  Offloa 

Patent  cases: 

Interterence  proceedings; 
conskJeration  of 
intertocutory  rulings; 
comments  due  by  5-17- 
99;  published  3-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Bunk  beds;  safety  standards; 
comments  due  by  5-17-99; 
published  3-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kentucky;  comments  due  by 
5-20-99;  published  4-20- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
5-17-99;  published  4-16- 
99 

Illinois;  comments  due  by  5- 

17-99;  published  4-16-99 
Minnesota;  comments  due 

by  5-19-99;  published  4- 

19-99 
Ohk>;  comments  due  by  5- 

20-99;  published  4-20-99 
Pennsylvania;  comments 

due  by  5-17-99;  published 

4-16-99 
Tennessee;  comments  due 

by  5-20-99;  published  4- 

20-99 
Texas;  comments  due  by  5- 

20-99;  published  4-20-99 
Air  quality  planning  purposes; 
designatton  of  areas: 
Califomia;  comments  due  by 

5-19-99;  published  5-5-99 


Texas;  comments  due  by  5- 

17-99;  published  4-16-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Potato  leaf  roll  virus 

resistance  gene  (orf1/or12 

gene);  comments  due  by 

5-17-99;  published  3-17- 

99 
Radiatk>n  protection  programs: 
Idaho  National  Engineering 

and  Environmental 

Laboratory;  waste 

characterizatton  program; 

documents  availability; 

comments  due  by  5-17- 

99;  published  4-16-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Iowa;  comments  due  by  5- 

17-99;  published  4-1-99 
Louisiana;  comments  due  by 

5-17-99:  published  4-1-99 
Nevada;  comments  due  by 

5-17-99;  published  4-1-99 
New  Mexk»;  comments  due 

by  5-17-99;  published  4-5- 

99 
South  Dakota;  commeots 

due  by  5-17-99;  published 

4-1-99 
Wyoming;  comments  due  by 

5-17-99;  published  4-1-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
FurKis  withdrawal;  methods; 
comments  due  by  5-21- 
99;  published  3-22-99 
FEDERAL  TRADE 
COMMISSION 
Industry  gukJes: 
Dog  and  cat  food  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 
Dog  and  cat  food  industry; 
correction;  comments  due 
by  5-17-99;  published  4- 
13-99 
Law  book  industry; 
comments  due  by  5-17- 
99;  published  3-18-99 
Law  book  industry; 
correctkm;  comments  due 
by  5-17-99;  published  4- 
13-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptksn: 
Irradiatkxi  in  productkxi, 
processing,  and  handling 
of  food- 
Foods  treated  with 
Hxmtng  radiation: 
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labeling  requirements; 
comments  due  by  5-18- 
99;  published  2-17-99 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
San  Diego  ambrosia; 
comments  due  by  5-19- 
99;  published  4-19-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at)andoned  mine  land 
reclamation  plan 
submission^: 
North  Dakota;  comments 
due  by  5-17-99;  published 
4-15-99 
Ohio;  comments  due  by  5- 
17-99;  published  4-16-99 
West  Virginia;  comments 
due  by  5-20-99;  published 
4-20-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 
Supply  management 
program;  hearing; 
comments  due  by  5-19- 
99;  published  4-19-99 
POSTAL  SERVICE 
Intemationai  Mail  Manual: 
Priority  Mail  Global 
Guaranteed;  enhanced 
expedited  service  from 
selected  U.S.  locations  to 
selected  European 
countries;  comments  due 
by  5-19-99;  published  4- 
19-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Revised  transfer  agent  forni 

and  related  rule;    ' 

comments  due  by  5-17- 

99;  published  3-31-99 
TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrinfiination  on 
basis  of  disability: 
\^/heelctiairs  and  other 

assistive  devices; 

compensation  for  damage; 

comments  due  by  5-18- 

99;  published  2-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
de  Havilland;  comments  due 

by  5-21-99;  published  4- 

23-99 
Agusta  S.p.A.;  comments 

due  by  5-18-99;  published 

3-19-99 
AlliedSignal  Inc.;  comments 

due  by  5-19-99;  published 

4-19-99 
Boeing;  comments  due  by 

5-21-99;  published  4-26- 

99 
Fokken  comments  due  by 

5-17-99;  published  4-16- 

99 
L£T  Aeronautical  Wori<s; 

comments  due  by  5-19- 

99;  published  4-14-99 
New  Piper  Aircraft,  Inc.; 

comments  due  t)y  5-21- 

99;  published  3-23-99 
Pilatus  Aircraft  Ltd.; 

comments  due  by  5-19- 

99;  published  4-14-99 
Robinson  Helicopter  Co.; 

comments  due  by  5-21- 

99;  published  3-22-99 
Class  E  airspace;  comments 
due  by  5-17-99;  published 
4-1-99 


Class  E  airspace;  correction; 
comments  due  by  5-18-99; 
published  4-2-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  5-21-99; 
published  4-6-99 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 

procedures: 

Duties,  taxes,  interest  and 
fees;  expanded  methods 
of  payment;  comments 
due  by  5-17-99;  published 
3-17-99 
Vessels  in  foreign  and 

domestic  trades: 

Vessel  equipment 
temporarily  landed  for 
repair;  comments  due  by 
5-17-99;  published  3-18- 
99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
In  "slip  law'  (Individual 
pamphlet)  form  from  the 


Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L  106-26 

To  autfwrize  tt>e  Presklent  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Paries  in  recognition  of  her 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 

Last  List  May  4,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk;  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc6lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  p'  lblis^ed  in  \he  Federal  Register. 
The  LSA  is  issued  nx)nthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fonn.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutjjects  are  carried 
as  cfDss-references. 
$25  per  year. 


A  finding  aid  Is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Ordar  Procatsing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Foim 


I — I  YlLiS,  enter  the  following  indicated  subscriptions  for 


one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

ItsEaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  r^ular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  Stale.  ZIP  code 


Daytiine  piioae  including  area  code 


Porchase  order  number  (optional) 


(nease  type  or  print) 


YES     NO 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Dociunents 
I I  GPO  Deposit  Account 


D  VISA       □  MasterCard  Account 


-D 


n 


(Credit  card  expiration  date) 


Thank  you  fw 
your  order! 


Authofizing  Signature 


im 


Mail  To:  Si4)erintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice,  you  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR   SMITH212J 

:  JOHN   SMITH 

I  212    MAIN   STREET 

•  FORESTVILLE   MD    20704 


DEC97R1 


A  renewal  notice  will  be 
sent  i^proximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

;  212    MAIN   STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptiy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  E)ocuments,  Washington,  IX:  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  witii  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscripti<ni:  Please  use  the  order  form  provided  below. 


Order  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscripti<Hi  Order  Form 


I I  Yl!«i9,  enter  my  subscriptioa(s)  as  follows: 


Charga  your  onl»r.  ^^[^H^ 


H'tEatyl 


To  fax  your  orders  (202)  512-2250 
Phant  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $SSS  each  per  year. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  naioe 


(Please  type  or  print) 


Additi<Hial  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account        |    |    |    |    |    |    |    l-FI 


Street  address 


[H  VISA       CH  MasteiCard  Account 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Pmdiase  aida  number  (optional) 


YES    NO 


Authorizing  signature  IU3 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


N^qf f^che  jScUtlDns  Available... 

Federal  Register 


The  Federal  Register  is  pubKshed  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
nuuled  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  fonmat  and  the  cunnent 
year's  volumes  are  mailed  to 
sut}scribers  as  issued. 


Nficrofiche  Subscriptioii  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

CunBnt  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscriptioii  Order  Form 


Odar  ProeaMing  Cod*: 

*  5419 

I — I  YllrO,  enter  flie  fc^owing  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulatioiis  (CFRM7)      D  One  year  at  $247  each 


CIMiveyouronlir.  gp^Q 


IttEatyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


TTie  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


CoaqMny  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Price  includes  r^ular  domestic  postage  and  ImnHKng  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  E>ocuments 
I I  GPO  Deposit  Account 


(Please  type  or  print) 


Daytime  phone  including  area  code 


Purchase  order  number  (opdonal) 

YES     NO 
MaywenHkeyaiiriiMiM/MiikaBavaiBUetoatiKrmiden?     [^  r~\ 


LJ  VISA      [J  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authc^izing  signature 


11/3 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 


Willijim  J.  Clinton 

1993 

(Book  I) 

$51.00 

1993 

(BookH) 

$51.00 

1994 

(Book  I) 

$56.00 

1994 

(BookH)  

$62.00 

1995 

(Book  I) 

$60.00 

1995 

(BookH) 

$65.00 

1996 

(Book  I) 

$66.00 

1996 

(BookH) 

$72.00 

1997 

(Book  I) 

$69.00 
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applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPAFtTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock«t  No.  00  NM  00  AD;  Amendment 
3»-1 1 170;  AD  09-09-62] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  and  CL-600-2B16  (CL- 
601-3R  and  CL-604)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
99-09-52  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Bombardier  Model  CLr-600-2Bl9 
(Regional  Jet  Series  100)  and  CL-600- 
2B16  (CL-601-3R  and  CL-604)  series 
airplanes  by  individual  notices.  This  AD 
requires  a  one-time  inspection  of  the 
cable  harness  of  the  integrated  drive 
generator  (IDG)  in  the  right  engine 
nacelle  and  the  adjacent  structure  to 
verify  clearances  and  detect  chafing;  a 
one-time  inspection  of  both  the  left  and 
right  engine  nacelles  to  detect  chafing 
and  verify  clearances  of  the  adjacent 
10th  stage  bleed  air  check  valve  and  fuel 
manifold  pigtails;  and  repair  or 
replacement  of  discrepant  parts,  if 
necessary.  This  action  is  prompted  by 
reports  of  chafing  of  the  insulation 
covering  on  the  IDG  cable  harness  and 
the  main  engine  right  fuel  manifold.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct 
concurrent  chafing  of  both  the  fuel 
manifold  and  the  IDG  wire  and 
subsequent  leakage  of  fuel,  which  could 
come  in  contact  with  live  wiring  and 
result  in  fire  or  explosion. 


DATES:  Effective  May  24, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  T99-09-52,  issued  April 
20, 1999,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  24, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  16, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Ah4M->114, 
Attention:  Rules  Docket  No.  99-NM- 
99-AD,  1601  Und  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Bombardier,  Inc., 
Ganadair,  Aerospace  Group,  P.O.  Box 
6087,  Station  A,  Montreal,  Quebec  H3C 
3G9,  Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On  April 
20, 1999,  the  FAA  issued  emergency  AD 
T99-09-52,  which  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  and  CI^ 
600-2B16  (Clr^01-3R  and  CL-604) 
series  airplanes. 

That  action  was  prompted  by  reports 
of  chafing  of  the  insulation  covering  on 
the  integrated  drive  generator  (IDG) 
cable  harness  and  the  main  engine  right 
fuel  manifold.  Conciurent  chafing  of 
both  the  fuel  manifold  and  the  IDG  wire, 
if  not  corrected,  could  result  in  leakage 
of  fuel,  which  could  come  in  contact 
with  live  wiring  and  result  in  fire  or 
explosion. 


Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-24-095,  Revision  'A,' 
dated  March  25,  1999  (for  Regional  Jet 
series  airplanes).  That  alert  service 
bulletin  describes  procedures  for  a  one- 
time inspection  of  the  IDG  cables  in  the 
right  engine  nacelle  to  verify  clearances 
and  detect  damage.  The  alert  service 
bulletin  also  describes  procedures  for 
repair  or  replacement  of  the  IDG  cables, 
depending  on  the  results  of  the 
inspection. 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-73-008,  Revision  'A.' 
dated  April  10, 1999  (for  Regional  Jet 
series  airplanes).  That  alert  service 
bulletin  describes  procedures  for  a  one- 
time inspection  of  both  the  left  and  right 
engine  nacelles  to  detect  damage  of  the 
area  surrounding  the  10th  stage  bleed 
air  check  valve  and  the  top  and  bottom 
pigtails  of  the  fuel  manifold;  a  one-time 
inspection  to  verify  clearances  between 
the  right  fuel  manifold  pigtails  and  the 
adjacent  10th  stage  bleed  air  check 
valve;  and  repair  or  replacement  of  the 
manifold,  depending  on  the  results  of 
the  inspection.  ' 

Bombardier  has  issued  Alert  Service 
Bulletin  A601-0524,  dated  April  19, 
1999  [for  Model  CL-60O-2B16  (CL-601- 
3R)  series  airplanes],  and  Alert  Service 
Bulletin  A604-73-001,  dated  April  19, 
1999  [for  Model  CL-600-2B16  (CL-604) 
series  airplanes].  These  alert  service 
bulletins  describe  procedures  for  a  one- 
time inspection  of  the  IDG  cable  harness 
in  the  right  engine  nacelle  and  the 
adjacent  structure  to  verify  clearances 
and  detect  chafing;  a  one-time 
inspection  of  both  the  left  and  right 
engine  nacelles  to  detect  chafing  and 
verify  clearances  of  the  adjacent  10th 
stage  bleed  air  check  valve  and  fuel 
manifold  pigtails;  and  r^air  or 
replacement,  depending  on  the  results 
of  the  inspection. 

Transport  Canada  Aviation  (TCA), 
which  is  the  airworthiness  authority  for 
Canada,  classified  the  alert  service 
bulletins  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
99-09,  dated  April  6, 1999,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
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States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCA  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  typ>e  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  99-09-52  to 
detect  and  correct  concurrent  chafing  of 
both  the  fuel  manifold  and  the  IDG  wire 
and  subsequent  leakage  of  fuel,  which 
could  come  in  contact  with  live  wiring 
and  result  in  fire  or  explosion.  The  AD 
requires  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletins 
described  previously,  except  as 
discussed  below.  This  AD  also  requires 
that  operators  report  results  of  all 
inspection  findings  and  any  repairs 
performed  to  Bombardier. 

Difierences  Between  This  AD  and  the 
Relevant  Service  Information 

While  the  Canadian  airworthiness 
directive  and  the  alert  service  bulletins 
recommend  a  compliance  time  of  50 
flight  hours,  this  AD  specifies  a 
compliance  time  of  50  flight  hoiu-s  or  7 
days,  whichever  ocoirs  first.  The 
Challenger  and  certain  Regional  Jet 
series  airplanes  are  operated  as  business 
jets,  which  generally  fly  fewer  hours  per 
day  than  commercial  airplanes.  The 
FAA  has  determined  that  it  is  necessary 
to  impose  a  time  limit  on  these 
airplanes  to  ensure  the  safe  operation  of 
the  fleet. 

Operators  should  further  note  that, 
although  certain  alert  service  bulletins 
referenced  in  this  AD  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  the  repeiir  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA  or  TCA  (or  its  delegated 
agent).  In  light  of  the  type  of  repair  that 
would  be  required  to  address  the 
identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  AD,  a  repair 
approved  by  either  the  FAA  or  TCA  will 
be  acceptable  for  compliance  with  this 
AD. 


Publication  of  the  Rule 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  April  20, 1999,  to  all 
known  U.S.  owners  and  operators  of 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  and  CL-600- 
2B16  (CL-601-3R  and  CL-604)  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regidations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conmienter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-99-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  tmder  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

i  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-09-52    Bo'mbardier,  Inc.  (Formerly 
Canadair):  Amendment  39-11170. 
Docket  99-NM-99-AD. 
Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
serial  numbers  7003  tiuough  7067  inclusive, 
and  7069  through  7303  inclusive;  and  Model 
CL-600-2B16  (CL-601-3R  and  CL-604) 
series  airplanes,  serial  numbers  5135  through 
5194  inclusive,  and  5301  through  5408 
inclusive;  certificated  in  any  category. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  concurrent  chafing  of 
both  the  fuel  manifold  and  the  integrated 
drive  generator  (IDG)  wire  and  subsequent 
leakage  of  fuel,  which  could  come  in  contact 
with  live  wiring  and  result  in  fire  or 
explosion,  accomplish  the  following: 

(a)  For  Model  CL-600-2B19  (Regional  Jet 
Series  100)  series  airplanes:  Within  50  flight 
hours  or  7  days  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  perform  a  one- 
time visual  inspection  of  the  IDG  cables  in 
the  right  engine  nacelle  to  verify  clearances 
and  detect  damage,  in  accordance  with 
Canadair  Alert  Service  Bulletin  A601R-24- 
095,  Revision  'A,'  dated  March  25, 1999. 

(1)  If  no  damage  is  detected  and  all 
cleartuices  are  within  the  limits  specified  by 
the  alert  service  bulletin,  submit  a  report  in 
accordance  with  the  requirements  of 
paragraph  (f)  of  this  AD. 

(2)  If  any  damage  is  detected  and  the  inner 
core  is  not  visible,  accomplish  either 
paragraph  (a)(2)(i)  or  (a)(2)(ii]  of  this  AD. 

(i)  Prior  to  further  flight,  repair  the  cable 
jacket  in  accordance  with  the  alert  service 
bulletin;  and,  within  4,000  flight  hours  after 
accomplishing  the  repair,  replace  the  cable 
with  a  new  cable;  in  accordance  with  the 
alert  service  bulletin.  Or 

(ii)  Prior  to  further  flight,  replace  the  cable 
with  a  new  cable,  in  accordance  with  the 
alert  service  bulletin. 

(3)  If  any  damage  is  detected  and  the  inner 
core  is  visible,  prior  to  further  flight,  replace 
the  cable  with  a  new  cable  in  accordance 
with  the  alert  service  bulletin. 

(b)  For  Model  CL-600-2B19  (Regional  Jet 
Series  100)  series  airplanes:  Within  50  flight 
hours  or  7  days  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  perform  a  one- 
time visual  inspection  of  both  the  left  and 
right  engine  nacelles  to  detect  chafing  of  the 
area  surrounding  the  10th  stage  bleed  air 
check  valve  and  the  top  and  bottom  pigtails 
of  the  fuel  manifold,  in  accordance  with 
Canadair  Alert  Service  Bulletin  A601R-73- 
008,  Revision  "A,"  dated  April  10, 1999. 

(1)  If  no  damage  is  detected,  prior  to 
further  flight,  measure  the  clearance  between 
the  right  fuel  manifold  pigtails  and  the 
adjacent  10th  stage  bleed  air  check  valve. 

(i)  If  the  clearance  is  within  the  limits 
specified  by  the  alert  service  bulletin,  submit 
a  report  in  accordance  with  the  requirements 
of  paragraph  (f)  of  this  AD. 

(ii)  If  the  clearance  is  outside  the  limits 
specified  by  the  alert  service  bulletin,  prior 


to  further  flight,  reposition  the  fuel  manifold 
or  install  shims,  as  applicable,  in  accordance 
with  "Part  B — Repositioning  of  the  fuel 
manifold  to  set  the  gap"  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(2)  If  any  damage  is  detected,  prior  to 
further  flight,  repair  the  fuel  manifold  or 
replace  the  manifold  with  a  new  manifold,  as 
applicable,  in  accordance  with  "Part  C — 
Repair  or  replacement"  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Note  2:  Accomplishment  of  the  actions 
specified  by  Canadair  Alert  Service  Bulletin 
A601R-73-008.  dated  April  1, 1999,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (b)  of  this  AD. 

(c)  For  Model  CL-600-2B16  (CL-601-3R 
and  CL-604)  series  airplanes:  Within  50 
flight  hours  or  7  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  IDG  cable  harness  in  the 
right  engine  nacelle  to  verify  clearances  and 
detect  damage,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601- 
0524  or  A604-73-001,  both  dated  April  19, 
1999,  as  applicable. 

(1)  If  no  damage  is  detected,  submit  a 
report  in  accordance  with  the  requirements 
of  paragraph  (f)  of  this  AD. 

(2)  If  any  clearance  is  outside  the  limits 
specified  in  the  applicable  alert  service 
bulletin,  prior  to  further  flight,  adjust  the 
clearance  in  accordance  with  the  applicable 
alert  service  bulletin. 

(3)  If  any  damage  is  detected  and  the  inner 
core  is  not  visible,  prior  to  further  flight, 
repair  the  cable  in  accordance  with  the 
applicable  alert  service  bulletin. 

(4)  If  any  damage  is  detected  to  the  cable 
jacket  and  the  inner  core  is  visible,  prior  to 
further  flight,  accomplish  either  paragraph 
(c)(4)(i)  or  (c)(4)(ii)  of  this  AD. 

(i)  Repair  the  cable  jacket  in  accordance 
with  the  alert  service  bulletin;  and,  within 
300  flight  hours  after  accomplishing  the 
repair,  replace  the  cable  with  a  new  cable;  in 
accordance  with  the  applicable  alert  service 
bulletin.  Or 

(ii)  Replace  the  cable  with  a  new  cable,  in 
accordance  with  the  applicable  alert  service 
bulletin. 

(d)  For  Model  CL-600-2B16  (CL-*01-3R 
and  CL-604)  series  airplanes:  Within  50 
flight  hours  or  7  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  both  the  left  and  right  engine 
nacelles  of  the  area  surrounding  the  10th 
stage  bleed  air  check  valve  and  the  top  and 
bottom  pigtails  of  the  fuel  manifold  to  verify 
clearances  and  detect  chafing,  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
A601-0524  or  A604-73-O01,  both  dated 
April  19, 1999,  as  applicable. 

(1)  If  the  clearances  are  within  the  limits 
specified  in  the  alert  service  bulletin,  submit 
a  report  in  accordance  with  the  requirements 
of  paragraph  (f)  of  this  AD. 

(2)  If  any  clearance  is  outside  the  limits 
specified  in  the  alert  wire,  prior  to  further 
flight,  adjust  the  clearance  or  add  spacers,  as 
applicable,  in  accordance  with  the  applicable 
alert  service  bulletin. 

(3)  If  any  chafing  is  detected,  prior  to 
further  flight,  repair  the  manifold  or  replace 


the  manifold  with  a  new  manifold,  as 
applicable,  in  accordance  with  the  applicable 
alert  service  bulletin. 

Note  3:  Accomplishment  of  the  actions 
specified  by  Bombardier  Alert  Wire  TA601- 
055,  dated  March  31, 1999,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraphs  (c)  and  (d)  of  this 
AD. 

(e)  If  any  alert  service  bulletin  referenced 
in  this  AD  specifies  that  the  manufocturer 
may  be  contacted  for  accomplishment  of 
certain  repair  conditions,  those  repairs  must 
be  accomplished  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate;  or 
Transport  Canada  Aviation  (or  its  designee). 

(f)  Submit  a  report  of  all  inspection 
findings  and  any  repairs  performed  to  the 
local  Bombardier  field  representative;  or  to 
either  Mr.  Denis  Methot  (fax  514-855-8501) 
or  Mr.  Richard  Moore  (fax  514-855-7708), 
Bombardier  Aerospace  Regional  Aircraft,  123 
Garratt  Boulevard,  Downsview,  Ontario, 
Canada  M3K  1Y5;  at  the  applicable  time 
specified  in  paragraph  (f)(1)  or  (f)(2)  of  this 
AD.  The  report  must  include  the  inspection 
results,  a  description  of  any  discrepancies 
found,  the  airplane  serial  number,  and  the 
number  of  landings  and  flight  hours  on  the 
airplane.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspections 
are  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspections  required  by 
this  AD. 

(2)  For  airplanes  on  which  the  inspections 
have  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  PrincipaJ 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t)m  the  New  York  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  provided  by  paragraphs  (e) 
and  (f)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Canadair  Alert  Service 
Bulletin  A601R-24-095.  Revision  'A,'  dated 
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March  25, 1999;  Canadair  Alert  Service 
Bulletin  A601R-73-008,  Revision  'A,'  dated 
April  10, 1999;  Bombardier  Alert  Service 
Bulletin  A601-0524,  dated  April  19. 1999; 
and  Bombardier  Alert  Service  Bulletin  A604- 
73-001,  dated  April  19,  1999;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A,  Montreal, 
Quebec  H3C  3G9,  Canada.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street,  Third 
Floor,  Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-99- 
09,  dated  April  6,  1999. 

(j)  This  amendment  becomes  effective  on 
May  24, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  99-09-52,  issued 
April  20, 1999,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  May  7, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-12099  Filed  5-14-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Ooclwt  No.  9»-ASO^] 

Amendment  of  Class  E  Airspace; 
Thomson,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Thomson,  GA.  The 
Cedar  Nondirectional  Radio  Beacon 
(NDB)  has  been  established  4.49  miles 
west  of  Rtmway  (RWY)  10  at  the 
Thomson-McDuffie  Coimty  Airport, 
from  which  a  NDB  RWY  10  Standard 
Instrument  Approach  Procedure  (SLAP) 
has  been  developed.  As  a  result, 
additional  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 


the  SLAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Thomson- 
McDuffie  County  Airport.  An  extension 
via  the  276  degree  bearing  from  the 
Cedar  NDB  for  the  NDB  RWY  10  SIAP 
is  necessary.  The  length  of  the  Class  E 
airspace  extension  west  of  the  NDB  is  7 
miles,  and  the  width  of  the  airspace 
extension  is  7  miles. 

EFFECTIVE  DATE:  0901  UTC,  July  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 


History 

On  March  23, 1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Thomson,  GA  (64  FR  13938).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Thomson- 
McDuffie  Coimty  Airport.  Designations 
for  Class  E  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Thomson,  GA,  for  the  Thomson- 
McDuffie  Coimty  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979),  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 


anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows:  * 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 
***** 

ASOGAE5    Thomson,  GA  [Revised] 

Thomson-McDuffie  Coimty  Airport 

(Lat.  33°31'47"  N,  long.  82''31'100"  W)     ■ 
Cedar  NDB 
(Lat.  33°31'59"  N,  long.  82°36'51"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  7.5-mile  radius  of  Thomson- 
McDuffie  County  Airport  and  within  3.5 
miles  each  side  of  the  276  degree  bearing 
from  the  Cedar  NDB,  extending  7  miles  west 
of  the  Cedar  NDB. 
•         •         •         *         * 

Issued  in  College  Park,  Georgia,  on  May  5, 
1999. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  99-12277  Filed  5-14-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 

21  CFR  Parts  2,  3,  5, 10, 12, 16, 20, 25, 
50,  54, 56, 58, 60, 70,  71,  200. 201, 202, 
206, 207, 210, 211,  299,  300, 310, 312, 
314,  316,  320,  333,  369, 510, 514, 520, 
522,  524,  529,  800, 801^807, 809, 812, 
and  860 

[Dockat  No.  98N-0720] 

Confonning  Regulations  Regarding 
Removal  of  Section  507  of  the  Federal 
FOod,  Drug,  and  Cosmetic  Act; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  January  5, 1999  (64 
FR  396),  a  direct  final  rule.  The  direct 
final  rule  amended  FDA's  regulations  by 
removing  references  to  the  repealed 
statutory  provision  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  under 
which  the  agency  certified  antibiotic 
drugs.  The  direct  final  rule  also 
removed  references  to  the  repealed 
antibiotic  monograph  regulations  and  to 
those  regulations  dealing  with  antibiotic 
applications.  This  document  confirms 
the  effective  date  of  the  direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  published  at  64  FR  396 
is  confirmed  as  May  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  FDA 

solicited  comments  concerning  the 
direct  final  rule  for  a  75-day  period 
ending  March  22, 1999.  FDA  stated  that 
the  effective  date  of  the  direct  final  rule 
would  be  on  May  20, 1999,  60  days  after 
the  end  of  the  comment  period,  unless 
any  significant  adverse  comment  was 
submitted  to  FDA  diuing  the  comment 
period.  FDA  did  not  receive  any 
significant  adverse  comments. 

Therefore,  imder  the  act,  the  FDA 
Modernization  Act,  and  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  notice  is  given  that  no 
objections  were  filed  in  response  to  the 
January  5, 1999,  final  rule.  Accordingly, 
the  amendments  issued  thereby  are 
effective  May  20, 1999. 


Dated:  May  10. 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-12230  Filed  5-14-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parte  315  and  601 

[Dociwt  No.  9eN-0040] 
RIN  0910-AB52 

Ragulatlona  for  In  Vivo 
Radiophanmaceuticais  Used  for 
Diagnoais  and  Monitoring 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  on  the  evaluation  and 
approval  of  in  vivo 
radiopharmaceuticals  used  in  the 
diagnosis  and  monitoring  of  diseases. 
FDA  is  issuing  these  regulations  in 
accordance  with  the  Food  and  Drug 
Administration  Modernization  Act  of 

1997  (the  Modernization  Act).  These 
regulations  are  intended  to  clarify 
existing  regulations  applicable  to  the 
approval  of  radiopharmaceutical  drugs 
and  biologies  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and  the 
Public  Health  Service  Act  (the  PHS  Act). 
EFFECTIVE  DATE:  Effective  July  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Y.  Love,  Center  for  Drug 
Evaluation  and  Research  {HFD-160), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7510;  or  George  Q.  Mills, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-573),  1401  Rockville 
Pike,  Rockville,  MD  20852-1448,  301- 
827-5097. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  May  22, 

1998  (63  FR  28301),  FDA  published  a 
proposed  rule  to  implement  section  122 
of  the  Modernization  Act  (Pub.  L.  105- 
115).  Section  122(a)(1)  of  the 
Modernization  Act  directs  FDA  to  issue 
proposed  and  final  regulations  on  the 
approval  of  radiopharmaceuticals 
intended  for  use  in  diagnosing  or 
monitoring  a  disease  or  a  manifestation 
of  disease  in  humans.  The  proposed 
regulations  apply  to  the  approval  of  in 
vivo  radiopharmaceuticals  (both  drugs 


and  biologies)  used  for  diagnosis  and 
monitoring. 

The  preamble  to  the  proposed  rule 
noted  that  FDA  was  in  the  process  of 
revising  and  supplementing  its  guidance . 
to  industry  on  product  approval  and 
other  matters  related  to  the  regulation  of 
diagnostic  radiopharmaceutical  drugs 
and  biologies,  and  stated  that  such 
guidance  would  address  the  application 
of  the  proposed  rule.  In  the  Federal 
Register  of  October  14, 1998  (63  FR 
55067),  FDA  announced  the  availability 
of  a  draft  guidance  for  industry  entitled 
"Developing  Medical  Imaging  Drugs  and 
Biologies"  (medical  imaging  draft 
guidance).  The  guidance,  when 
completed,  will  assist  developers  of 
drug  and  biological  products  used  for 
medical  imaging,  including 
radiopharmaceuticals  used  in  disease 
diagnosis,  in  planning  and  coordinating 
the  clinical  investigations  of,  and 
submitting  various  types  of  applications 
for,  such  products.  The  guidance  will 
also  provide  information  on  how  the 
agency  will  interpret  and  apply 
provisions  in  the  final  rule  on 
diagnostic  radiopharmaceuticals. 

In  the  FederalRegister  of  January  5, 
1999  (64  FR  457),  FDA  reopened  until 
February  12, 1999,  the  comment  period 
on  the  medical  imaging  draft  gmdance. 
In  the  Federal  Register  of  February  16, 
1999  (64  FR  7561),  the  agency  further 
extended  the  comment  period  to  April 
14, 1999. 

Several  of  the  comments  on  the 
proposed  rule  on  diagnostic 
radiopharmaceuticals  addressed  issues 
that  are  also  relevant  to  the  medical  « 
imaging  draft  guidance.  In  FDA's 
responses  to  the  comments  set  forth  in 
section  III  of  this  dociunent,  the  agency 
refers  to  relevant  portions  of  the  ckaft 
guidance  that  interpret  and  apply 
provisions  of  the  regulations  on 
diagnostic  radiopharmaceuticals.  In 
finalizing  the  medical  imaging 
guidance,  FDA  will  carefully  consider 
all  comments  received  on  the  proposed 
rule  that  are  relevant  to  issues  addressed 
in  the  draft  guidance. 

n.  Highlights  of  the  Final  Rule 

In  accordance  with  section  122  of  the 
Modernization  Act,  the  final  rule  adds 
new  regulations  pertaining  to  the  review 
and  approval  of  in  vivo 
radiopharmaceuticals  used  for  diagnosis 
and  monitoring.  The  new  regulations  in 
part  315  (21  CFR  part  315)  and  part  601 
(21  CFR  part  601)  (§§601.30  through 
601.35))  complement  and  clarify 
existing  regulations  on  the  approval  of 
drugs  and  biologies  in  part  314  (21  CFR 
part  314)  and  part  601,  respectively.  The 
regulations  include  a  definition  of 
diagnostic  radiopharmaceuticals  and 
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provisions  that  address  the  following 
aspects  of  these  products:  (1)  General 
factors  to  be  considered  in  detennining 
safety  and  effectiveness,  (2)  proposed 
indications  for  use,  (3)  evaluation  of 
effectiveness,  and  (4)  evaluation  of 
safety. 

FDA  revised  the  proposed  rule  in 
response  to  comments  received  on  the 
proposal.  Proposed  §§  315.4(b)  and 
601.33(b)  were  revised  to  clarijfy  that 
where  a  diagnostic  radiopharmaceutical 
is  not  intended  to  provide  disease- 
specific  information,  the  proposed 
indications  for  use  may  refer  to  a 
biochemical,  physiological,  anatomical, 
or  pathological  process  or  to  more  than 
one  disease  or  condition. 

FDA  also  revised  the  provisions  on 
the  evaluation  of  effectiveness  of  a 
diagnostic  radiopharmaceutical.  The 
agency  revised  proposed  §§  315.5(a)(1) 
and  (a)(2)  and  601.34(a)(1)  and  (a)(2)  to 
state  that  claims  of  structure  delineation 
and  of  functional,  physiological,  or 
biochemical  assessment  must  be 
demonstrated  in  a  defined  clinical 
setting  that  is  appropriate  for  the 
intended  clinical  benefit  (as  is  the  case 
with  claims  of:  (1)  Disease  or  pathology 
detection  or  assessment  and  (2) 
diagnostic  or  therapeutic  patient 
management).  In  addition,  FDA  revised 
§§  315.5(a)(1)  and  601.34(a)(1)  to  state 
diat  a  structure  delineation  claim 
involves  an  ability  "to  locate  anatomical 
structures  and  to  characterize  their 
anatomy,"  rather  than  an  ability  "to 
locate  and  characterize  normal 
anatomical  structures . ' ' 

FDA  also  revised  the  provisions  on 
the  evaluation  of  the  safety  of  a 
diagnostic  radiopharmaceutical. 
Proposed  §§  315.6(a)  and  601.35(a)  were 
revised  to  add  to  the  factors  that  FDA 
will  consider  in  assessing  the  safety  of 
a  diagnostic  radiopharmaceutical  the 
results  of  any  previous  human 
experience  with  the  carrier  or  ligand  of 
a  radiopharmaceutical  when  the  same 
chemical  entity  as  the  carrier  or  ligand 
has  been  used  in  a  previously  studied 
product.  Similarly,  the  agency  revised 
§§  315.6(c)(2)  and  601.35(c)(2)  to  specify 
that  the  amount  of  new  safety  data 
required  to  be  submitted  for  a  particular 
diagnostic  radiopharmaceutical  will 
depend  on  the  characteristics  of  the 
product  and  available  information  on 
the  safety  of  not  only  the  diagnostic 
radiopharmaceutical  itself  but  also  its 
carrier  or  ligand.  These  sections  were 
also  revised  to  state  that  the  safety 
information  that  FDA  may  require  may 
include  the  results  of  clinical  studies,  in 
addition  to  the  results  of  preclinical 
studies.  Additionally,  these  sections 
were  revised  to  clarify  that  the  agency 
will  establish  categories  of  diagnostic 


radiopharmaceuticals  based  on  defined 
risk  characteristics  and,  upon  reviewing 
a  particular  diagnostic 
radiopharmaceutical's  relevant  product 
characteristics  and  safety  information, 
will  place  the  radiopharmaceutical  into 
the  appropriate  safety  risk  category. 
FDA  also  deleted  the  requirements  in 
proposed  §§  315.6(d)  and  601.35(d)  on 
the  tests  that  must  be  included  in  a 
radiation  dosimetry  evaluation  of  a 
diagnostic  radiopharmaceutical  (i.e., 
dosimetry  to  total  body,  to  specific 
organs  or  tissues,  and,  as  appropriate,  to 
target  organs  or  tissues)  in  favor  of 
addressing  this  matter  in  the  medical 
imaging  guidance. 

Finally,  FDA  made  minor  editorial 
changes  to  the  final  rule  in  response  to 
the  President's  June  1,  1998, 
memorandimi  on  plain  language  in 
government  writing. 

m.  Responses  to  Comments  on  the 
Proposed  Rule 

FDA  received  nine  written  comments 
on  the  proposed  rule.  The  comments 
were  submitted  by  manufacturers,  trade 
associations,  universities,  and  a  health 
care  organization. 

A.  General  Responses 

1.  One  comment  expressed  support 
for  the  intent  of  the  proposed 
regulations,  but  it  questioned  how  FDA 
could  develop  acceptable  indications,  as 
well  as  safety  and  effectiveness  criteria 
for  radiopharmaceuticals,  without  doing 
the  same  for  all  diagnostic  drugs  and 
biologies.  The  comment  maintained  that 
while  radiopharmaceuticals  may  be  a 
unique  "chemical"  class,  they  are  part 
of  the  "therapeutic"  class  of  diagnostic 
agents  used  for  medical  imaging.  The 
comment  further  contended  that 
because  the  proposed  regulations  on 
diagnostic  radiopharmaceuticals  were 
designed  to  clarify  FDA's  expectations 
and  might  reduce  the  cost  of  developing 
these  products,  adoption  of  these 
regulations  would  create  a  competitive 
disadvantage  for  companies  developing 
nonradiopharmaceutical  products  for 
the  same  indications  and  efficacy 
endpoints. 

Section  122(a)(1)  of  the 
Modernization  Act  directs  FDA  to 
develop  regiilations  specifically 
governing  the  approval  of  diagnostic 
radiopharmaceuticals.  It  does  not  direct 
the  agency  to  establish  new  approval 
procedures  that  would  apply  to  all  in 
vivo  diagnostic  agents,  including 
radiopharmaceuticals  and  contrast 
agents.  ConsequenUy,  as  stated  in 
§§  315.1  and  601.30,  tiie  final  rule 
applies  to  radiopharmaceuticals 
intended  for  in  vivo  administration  for 
diagnostic  and  monitoring  use;  it  does 


not  apply  to  radiopharmaceuticals 
intended  for  therapeutic  use  or  to 
nonradiopharmaceutical  products.  FDA 
will  consider  whether  it  should  develop 
similar  regulations  for 
nonradiopharmaceutical  diagnostic 
agents  in  the  future. 

However,  FDA  agrees  with  the 
comment  that  there  are  common 
principles  in  developing  diagnostic 
imaging  products.  FDA's  medical 
imaging  draft  guidance  addresses  such 
matters  as  conducting  clinical  studies 
and  submitting  applications  for  all 
medical  imaging  drugs  and  biologies, 
not  just  diagnostic 

radiopharmaceuticals.  In  doing  so,  the 
draft  guidance  elaborates  on  the 
concepts  set  forth  in  the  proposed  rule 
on  diagnostic  radiopharmaceuticals. 
Consequentiy,  although  the  final  rule 
applies  only  to  diagnostic 
radiopharmaceuticals,  FDA  is  proposing 
in  the  medical  imaging  draft  guidance 
that  the  principles  set  forth  in  this  final 
rule  should  apply  to  all  medical  imaging 
drugs  and  biologies,  including  contrast 
agents. 

B.  Definition 

Proposed  §§  315.2  and  601.31  defined 
a  diagnostic  radiopharmaceutical  as  an 
article  that  is  intended  for  use  in  the 
diagnosis  or  monitoring  of  a  human 
disease  or  manifestation  of  disease  and 
that  exhibits  spontaneous  disintegration 
of  imstable  nuclei  with  the  emission  of 
nuclear  particles  or  photons.  The 
definition  also  included  any 
nonradioactive  reagent  kit  or  nuclide 
generator  that  is  intended  to  be  used  in 
the  preparation  of  a  previously  defined 
article. 

2.  One  comment,  noting  that  three  of 
the  four  indication  categories  under 
proposed  §§  315.4  and  601.33  did  not 
include  the  word  "diagnostic,"  asked 
whether  the  regulations  should  state  a 
definition  of  "radiopharmaceutical" 
rather  than  "diagnostic 
radiopharmaceutical"  to  be  consistent 
with  section  122  of  the  Modernization 
Act. 

Although  section  122(b)  of  the 
Modernization  Act  includes  a  definition 
of  "radiopharmaceutical"  rather  than 
"diagnostic  radiopharmaceutical,"  the 
term  applies  only  to 
radiopharmaceuticals  "intended  for  use 
in  the  diagnosis  or  monitoring  of  a 
disease  or  a  manifestation  of  a  disease 
in  humans*  *  *."  Consequentiy,  FDA 
states  in  §§  315.1  and  601.30  that  the 
regulations  in  part  315  and  part  601, 
subpart  D,  respectively,  apply  to 
radiopharmaceuticals  intended  for 
diagnostic  and  monitoring  use  and  not 
to  radiopharmaceuticals  intended  for 
therapeutic  piuposes.  FDA  believes  that 
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the  definition  and  use  of  the  term 
"diagnostic  radiopharmaceutical"  in 
these  regxUations  are  consistent  with  the 
Modernization  Act  and  the  scope  of 
these  regulations.  Although  three  of  the 
four  categories  of  indications  do  not 
include  the  word  "diagnostic,"  it  is 
clear  from  the  context  of  the  regulations 
that  each  of  the  categories  applies  to 
diagnostic  or  monitoring  indications 
and  not  to  therapeutic  indications. 

3.  Two  comments  asked  that  FDA 
clarify  a  statement  in  the  preamble  to 
the  proposed  rule  (63  FR  28301  at 
28303)  that  the  definition  of  diagnostic 
radiopharmaceutical  includes  articles 
that  exhibit  spontaneous  disintegration 
leading  to  reconstruction  of  unstable 
nuclei  and  the  subsequent  emission  of 
nuclear  particles  or  photons. 

Proposed  §§315.2  and  601.31  defined 
a  diagnostic  radiopharmaceutical  as  an 
article  "that  exhibits  spontaneous 
disintegration  of  imstable  nuclei  with 
the  emission  of  nuclear  particles  or 
photons*  *  *."  This  definition  is 
identical  to  the  definition  of 
"radiopharmaceutical"  in  section  122(b) 
of  the  Modernization  Act.  FDA  was 
concerned  that  this  definition  might  be 
interpreted  as  excluding  an  article  that 
exhibits  spontaneous  disintegration 
leading  to  the  reconstruction  of  imstable 
nuclei  and  the  subsequent  emission  of 
nuclear  particles  or  photons  (i.e.,  the 
electron  capture  process  of  decay). 
Therefore,  the  agency  stated  in  the 
preamble  that  it  interprets  the  definition 
of  "radiopharmaceutical"  in  section 
122(b)  of  the  Modernization  Act  and 
"diagnostic  radiopharmaceutical"  in 
proposed  §§  315.2  and  601.31  as 
including  such  an  article.  This 
statement  was  intended  to  clarify  that 
diagnostic  radiopharmaceuticals 
include  articles  with  unstable  nuclei 
that  do  not  initiate  decay  by 
spontaneous  disintegration  but  by 
spontaneous  incorporation  of  an 
electron  into  the  nucleus,  bonding  with 
a  proton  to  form  a  neutron.  This  is 
followed  by  neutrino  emission  from  the 
nucleus  and  both  x-ray  and  Auger 
electron  emissions  from  the  electron 
shells.  Iodine-123  is  an  example  of  a 
radionuclide  that  decays  in  this  manner. 

C.  Indications 

Proposed  §§  315.4(a)  and  601.33(a) 
specified  the  following  categories  of 
indications  for  which  FDA  may  approve 
a  diagnostic  radiopharmaceutical:  (1) 
Structure  delineation;  (2)  functional, 
physiological,  or  biochemical 
assessment;  (3)  disease  or  pathology 
detection  or  assessment;  and  (4) 
diagnostic  or  therapeutic  patient 
management. 


4.  One  comment,  referring  to 
examples  of  structural  delineation  and 
functional/physiological/biochemical 
assessment  indications  provided  in  the 
preamble  to  the  proposed  rule, 
requested  that  FDA  provide  examples  of 
actual  claim  language  and  primary 
endpoints  of  adequate  and  well 
controlled  clinical  trials  for  drugs  with 
such  types  of  indications. 

FDA  does  not  believe  that  it  woidd  be 
appropriate  to  suggest  potential 
language  for  indications  for  use  or 
primary  clinical  endpoints  outside  of 
the  context  of  evaluating  a  specific 
diagnostic  radiopharmaceutical  for  a 
desired  indication.  However,  the 
medical  imaging  draft  guidance 
provides  examples  of  products  with 
such  categories  of  indications  and 
discusses  the  kinds  of  claim  statements 
that  may  be  permitted  in  promotional 
materials  for  such  products.  The  draft 
guidance  also  provides  examples  of  the 
types  of  endpoints  that  are  appropriate 
for  clinical  studies  on  medical  imaging 
drugs  and  biologies. 

5.  One  comment  stated  that  the 
distinction  between  the  disease 
detection  and  patient  management 
categories  of  indications  in  proposed 

§§  315.4(a)(3)  and  (a)(4)  and  601.33(a)(3) 
and  (a)(4)  was  vague  and  asked  whether 
the  former  category  allowed  for  use  of 
the  phrase  "as  an  aid  in  the  diagnosis 
of  [a  specific  disease]."  The  comment 
further  stated  that  the  difference 
between  the  two  categories  appeared  to 
be  related  to  the  ability  to  provide 
diagnostic  information  and/or  lead  to  a 
decision  on  patient  management. 
However,  the  comment  found  it  difBcult 
to  understand  how  a  diagnostic 
radiopharmaceutical  coiild  characterize 
a  specific  disease  as  described  in  the 
preamble  (63  FR  28301  at  28303)  and 
not  be  of  diagnostic  value  (i.e.,  fall 
within  the  diagnostic  or  therapeutic 
patient  management  indication 
category). 

FDA  agrees  that  there  is  a  need  to 
further  clarify  the  distinction  between 
the  disease  or  pathology  detection  and 
assessment  indication  category  and  the 
diagnostic  or  therapeutic  patient 
management  indication  category.  A 
disease  or  pathology  detection  or 
assessment  claim  is  established  by 
demonstrating  that  a  diagnostic 
radiopharmaceutical  provides  clinically 
useful  information  that  can  assist  in  the 
detection,  localization,  or 
characterization  of  a  specific  disease  or 
pathological  state  in  a  defined  clinical 
setting.  However,  the  way  that  the 
information  affects  patient  management 
is  implied  and  may  not  be  directly 
studied.  The  phrases  "as  an  aid  in"  or 
"as  an  adjimct  to"  may  be  appropriate 


for  this  type  of  indication.  On  the  other 
hand,  a  diagnostic  or  therapeutic  patient 
management  claim  is  established  by 
explicitly  demonstrating  a 
radiopharmaceutical's  ability  to  provide 
imaging  or  related  information  that 
leads  directly  to  an  appropriate 
diagnostic  or  therapeutic  management 
decision  for  patients  in  a  defined 
clinical  setting.  FDA  will  revise  the 
medical  imaging  draft  guidance  to 
further  distinguish  disease/pathology 
detection  and  assessment  indications 
from  patient  management  indications. 

6.  One  comment,  stating  that  reliance 
on  patient  management  for  a  diagnostic 
claim  might  be  unfounded,  asked  what 
indication  language  FDA  might  approve 
for  a  diagnostic  radiopharmaceutical  if 
there  were  no  approved  therapy  for 
treating  a  specific  disease. 

A  diagnostic  or  patient  management 
decision  need  not  necessarily  relate  to 
the  use  of  an  approved  drug  product  or 
therapy.  Therefore,  the  absence  of  an 
approved  therapy  for  a  particiUar 
disease  would  not  necessarily  mean  that 
FDA  would  not  approve  a  diagnostic 
radiopharmaceutical  with  an  indication 
for  diagnostic  or  therapeutic 
management  of  patients  with  that 
disease.  However,  the  applicant  would 
need  to  demonstrate  that  its  product  has 
some  clinical  value.  For  example,  in  a 
situation  in  which  two  disorders  are 
difficult  to  distingmsh  but  a  treatment 
exists  for  only  one  of  the  two,  a 
radiopharmaceutical  might  be  used  to 
distinguish  between  the  two  disorders, 
thereby  directly  affecting  subsequent 
patient  management.  In  addition,  a 
diagnostic  radiopharmaceutical  could 
have  clinical  usefulness  in  providing 
disease  progression  information  about 
an  imtreatable  disease;  a  patient 
management  claim  might  be  appropriate 
if  such  information  were  shown  to 
directly  affect  some  aspect  of  patient 
management  (e.g.,  symptomatic 
treatment,  avoidance  of  unnecessary 
treatment).  As  with  all  diagnostic 
radiopharmaceuticals  for  which  a 
patient  management  indication  is 
sought,  FDA  would  need  to  determine 
whether  the  proposed  clinical  studies 
on  the  product  included  endpoints  for 
assessing  the  appropriateness  of  patient 
management  or  clinical  outcomes.  The 
medical  imaging  draft  guidance 
provides  further  clarification  on  the 
indications  that  may  be  appropriate  for 
a  diagnostic  radiopharmaceutical  imder 
these  circimistances. 

7.  Two  comments  expressed  concern 
that  FDA  might  narrowly  interpret  the 
diagnostic  or  therapeutic  patient 
management  indication  category,  noting 
that  the  two  examples  provided  in  the 
preamble  involved  indications  dealing 
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with  initial  patient  management  i.e., 
deciding  therapeutic  course.  The 
comments  sought  coniinnation  that  this 
indication  category  would  include 
diagnostic  radiopharmaceuticals  used  in 
foUowup  patient  management,  i.e., 
monitohnc  response  to  therapy. 

Although  the  two  examples  in  the 
proposed  rule  related  to  initial  patient 
management  rather  than  monitoring 
response  to  therapy,  FDA  affirms  that 
the  diagnostic  or  therapeutic  patient 
management  indication  category 
includes  drugs  used  to  monitor  patient 
response  to  therapy  if  the  response  to 
therapy  has  direct  implications  for 
subsequent  patient  management. 
Possible  diagnostic  or  therapeutic 
patient  management  indications  might 
include  diagnostic  evaluation,  use  of  a 
nonregulated  therapy  such  as  surgery, 
and  other  significant  aspects  of  how  a 
patient  is  treated.  For  example,  a 
diagnostic  radiopharmaceutical  might 
be  used  to  evaluate  whether  therapy  for 
a  malignancy  is  causing  timior 
regression  if  that  information  directly 
affects  subsequent  patient  management 
decisions.  A  patient  management 
indication  also  might  be  appropriate  for 
a  radiopharmaceutical  that  provides  a 
convenient,  well  tolerated,  accurate  test 
that  has  been  shown  to  effectively 
replace  a  more  cimibersome  or  risky 
standard  battery  of  tests,  regardless  of 
the  availability  of  therapy. 

8.  Proposed  §§  315.4(bJ  and  601.33(b) 
stated  that  where  a  diagnostic 
radiopharmaceutical  is  not  intended  to 
provide  disease-specific  information, 
the  proposed  indications  for  use  might 
refer  to  a  process  or  to  more  than  one 
disease  or  condition.  One  comment 
stated  that  this  provision  properly 
implements  the  special  rule  in  section 
122(a)(2)  of  the  Modernization  Act  that 
a  radiopharmaceutical  may  be  approved 
for  indications  referring  to 
manifestations  of  disease  (such  as 
biochemical,  physiological,  anatomical, 
or  pathological  processes)  common  to, 
or  present  in,  one  or  more  disease  states. 
However,  the  comment  asked  that  the 
phrase  "biochemical,  physiological, 
anatomical,  or  pathological"  be  added 
before  the  word  "process"  to  eliminate 
the  possibility  that  "process"  might  be 
construed  as  referring  to  a  diagnostic 
procedure. 

FDA  agrees  with  the  comment  and 
has  revised  §§  315.4(b)  and  601.33(b) 
accordingly. 

D.  Evaluation  of  Effectiveness 

In  proposed  §§  315.5  and  601.34,  FDA 
set  forth  the  specific  criteria  that  the 
agency  would  use  to  evaluate  the 
effectiveness  of  a  diagnostic 
radiopharmaceutical.  The  proposed  rule 


stated  that  effectiveness  would  be 
assessed  by  evaluating  the  ability  of  the 
diagnostic  radiopharmaceutical -to 
provide  useful  clinical  information 
related  to  the  proposed  indications  for 
use.  The  method  of  this  evaluation 
would  vary  depending  on  the  proposed 
indication. 

9.  One  comment  maintained  that  the 
proposed  rule  should  have  detailed  the 
differences  between  diagnostic 
radiopharmaceuticals  and  conventional, 
nonradioactive  drugs  as  a  basis  for  a 
different  regulatory  treatment.  For 
example,  the  comment  stated  that 
adequate  and  well  controlled 
investigations  ar^  not  applicable  to 
diagnostic  radiopharmaceuticals  and 
that  specific  studies  involving  each 
potentially  applicable  disease  state 
should  not  be  required  for  such  drugs. 
The  comment  argued  that  "proof  of 
principle"  is  all  that  has  been  required 
by  the  Atomic  Energy  Commission 
(AEC)  and  that  use  of  this  standard 
would  be  a  good  way  to  implement  the 
requirements  of  the  Modernization  Act. 

Section  122(a)(1)(A)  of  the 
Modernization  Act  directs  FDA  to 
develop  regulations  for  determining  the 
safety  and  effectiveness  of  diagnostic 
radiopharmaceuticals  imder  section  505 
of  the  act  (21  U.S.C.  355)  and  section 
351  of  the  PHS  Act  (42  U.S.C.  262):  it 
does  not  exempt  diagnostic 
radiopharmaceuticals  from  the 
requirements  of  those  statutory 
provisions.  Under  section  505(d)(5)  of 
the  act,  FDA  may  refuse  to  approve  a 
new  drug  application  (NDA)  if,  among 
other  things,  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  in  its  proposed 
labeling.  "Substantial  evidence"  is 
defined  as  adequate  and  well  controlled 
investigations,  including  clinical 
investigations,  by  qualified  experts,  on 
the  basis  of  which  such  experts  may 
fairly  and  responsibly  conclude  that  the 
drug  will  have  its  intended  effect.  Under 
section  351  of  the  PHS  Act,  FDA 
approves  a  biologies  license  application 
(BLA)  on,  among  other  things,  a 
demonstration  that  the  biological 
product  is  safe,  pure,  and  potent. 
Potency  has  long  been  interpreted  to 
include  effectiveness  "as  indicated  by 
appropriate  laboratory  tests  or  by 
adequately  controlled  clinical  data 
obtained  through  the  administration  of 
the  product  in  the  manner  intended" 
(21  CFR  600.3(s)).  FDA  believes  that  the 
standard  of  substantial  evidence  is 
appropriate  for  use  in  evaluating  the 
sufficiency  of  evidence  of  effectiveness 
submitted  in  a  BLA  (see  FDA's  guidance 
for  industry  entitled  "Providing  Clinical 


Evidence  of  Effectiveness  for  Human 
Drugs  and  Biological  Products,"  May 
1998).  For  these  reasons,  FDA  may  not 
establish  regulations  for  diagnostic 
radiopharmaceuticals  that  exempt  such 
drugs  and  biologies  firom  the  statutory 
requirements. 

The  "proof  of  principle"  concept 
noted  by  the  comment  was  used  by  the 
Nuclear  Regulatory  Commission  (NRC), 
the  successor  agency  to  the  AEC.  The 
NRC  licenses  persons  who  use  nuclear 
materials.  NRC  standards  are  directed 
exclusively  at  radiological  health  and 
safety.  The  NRC  focuses  on  ensuring  an 
adequate  level  of  radiation  protection 
without  regard  to  whether  a 
radiopharmaceutical  actually  works. 
Because  it  is  FDA's  statutory 
responsibility  to  determine  the  safety 
and  effectiveness  of  drug  products,  the 
NRC's  standards  are  not  relevant  to  the 
approval  of  diagnostic 
radiopharmaceuticals  under  the  act. 
Proof  of  principle,  e.g.,  the  metabolic, 
pharmacokinetic,  and  pharmacological 
database  on  a  diagnostic 
radiopharmaceutical,  is  only  part  of  the 
drug  development  process.  This 
information  alone  is  insiifficient  to  meet 
the  requirements  in  the  act  and  in  FDA 
regulations  on  safety  and  effectiveness 
and  on  product  labeling  statements 
regarding  such  matters  as  safe  use,  the 
adverse  event  profile,  and  clinical  use 
information. 

10.  One  comment  maintained  that 
because  statements  in  the  preamble 
describing  the  structure  delineation  and 
functional/physiological/biochemical 
assessment  indication  categories  do  not 
mention  clinical  benefit,  unlike  the 
descriptions  of  the  other  two  categories, 
FDA  should  state  that  a  demonstration 
of  "traditional"  clinical  utility  or  benefit 
is  not  required  for  diagnostic 
radiopharmaceuticals  with  these  types 
of  indications.  However,  the  comment 
noted  that  this  interpretation 
contradicted  the  statement  in  proposed 
§§  315.5(a)  and  601.34(a)  that  the 
effectiveness  of  a  diagnostic 
radiopharmaceutical  is  assessed  by 
evaluating  its  ability  to  provide  "useful 
clinical  information"  concerning  its 
proposed  indications.  The  comment 
stated  that  it  was  imclear  how  one  coiild 
provide  useful  cUnical  information 
related  to  a  proposed  indication  for  use 
that  would  not  be  of  diagnostic  or 
patient  management  value. 
Alternatively,  the  comment  asked  that 
FDA  provide  an  example  of  a  drug  that 
demonstrates  clinical  utility  but  does 
not  aid  in  diagnosis  or  contribute  to 
patient  management. 

Although  not  explicitly  stated  in  the 
preamble  discussion  on  indication 
categories,  a  demonstration  of  clinical 
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benefit,  i.e.,  ability  to  provide  useful 
clinical  information  related  to  proposed 
indications  for  use,  is  required  for 
approval  of  all  types  of  diagnostic 
radiopharmaceuticals  imder  §§  315.5(a) 
and  601.34(a).  The  indication  categories 
are  intended  to  describe  the  types  of 
clinically  useful  information  that  coiUd 
be  derived  from  an  imaging  study,  and 
the  type  of  indication  for  a  partioUar 
product  is  related  to  the  type  of  clinical 
trial  designs  that  are  used  in  the  clinical 
studies.  The  draft  medical  imaging 
guidance  further  addresses  these 
matters. 

It  is  indeed  possible  for  a  diagnostic 
radiopharmaceutical  to  provide  useful 
clinical  information  without  directly 
being  effective  for  detecting  or  assessing 
a  disease  or  aiding  patient  management. 
For  example,  a  diagnostic 
radiopharmaceutical  might  be  used  to 
locate  and  outline  a  normd  parathyroid 
gland;  while  this  information  might  not 
directly  result  in  disease  diagnosis  and 
might  not  be  demonstrated  to  improve 
patient  management,  it  could  indirectly 
assist  a  physician  in  planning  and 
performing  surgery  to  remove  a  mass  in 
the  thyroid  gland. 

11.  Proposed  §§  315.5(a)(1)  through 
(a)(5)  and  601.34(a)(1)  through  (a)(5)  set 
forth  the  criteria  for  demonstrating 
effectiveness  with  respect  to  particular 
categories  of  indi(:»tions.  A  structure 
delineation  claim  would  be  established 
by  demonstrating  the  ability  of  the 
diagnostic  radiopharmaceutical  to  locate 
and  characterize  normal  anatomical 
structures.  A  claim  of  functional, 
physiological,  or  biochemical 
assessment  would  be  established  by 
demonstrating  reliable  measurement  of 
functions  or  physiological,  biochemical, 
or  molecular  processes.  A  claim  of 
disease  or  pathology  detection  or 
assessment  would  be  established  by 
demonstrating  in  a  defined  clinical 
setting  that  the  diagnostic 
radiopharmaceutical  has  sufficient 
accuracy  in  identifying  or  characterizing 
a  disease  or  pathology.  A  claim  of 
diagnostic  or  therapeutic  patient 
management  would  be  established  by 
demonstrating  in  a  defined  clinical 
setting  that  the  test  is  useful  in 
diagnostic  or  therapeutic  management 
of  patients. 

One  comment  suggested  that  the  word 
"normal"  be  deleted  from  proposed 
§§  315.5(a)(1)  and  601.34(a)(1)  because 
radiopharmaceuticals  with  structure 
delineation  indications  are  used  to 
locate  and  characterize  structiu«s  that 
may  be  normal  or  abnormal,  and  in 
some  cases  they  may  be  used  to  help 
determine  the  abnormal  appearance  of  a 
structure. 


FDA  agrees  to  delete  the  word 
"normal"  bom  §§  315.5(a)(1)  and 
601.34(a)(1)  because  a  structure 
delineation  claim  may  be  appropriate 
for  a  diagnostic  radiopharmaceutical 
that  is  used  to  determine  the  anatomical 
appearance  of  a  structure  even  when  the 
anatomy  is  abnormal.  However,  to 
clarify  FDA's  intent  as  to  what  is  needed 
to  demonstrate  a  structure  delineation 
claim,  the  agency  is  further  revising 
these  provisions  to  state  that  a  claim  of 
structure  delineation  is  established^by 
demonstrating  the  ability  to  locate 
anatomical  structiues  and  to 
characterize  their  anatomy.  FDA 
recognizes  the  need  to  clarify  when  a 
structure  delineation  claim  is 
appropriate  rather  than  a  claim  in  one 
of  the  other  indication  categories.  The 
agency  will  consider  revising  the 
medical  imaging  draft  guidance  to 
further  explain  the  scope  of  permissible 
structure  delineation  claims. 

12.  One  comment  maintained  that  the 
information  provided  by 
radiopharmaceuticals  with  functional, 
physiological,  or  biochemical 
assessment  indications  may  be  either 
quantitative,  semiquantitative,  or 
qualitative.  To  prevent  §§  315.5(a)(2) 
and  601.34(a)(2)  from  being  interpreted 
as  permitting  only  quantitative 
measiuement  of  function  or  process  in 
establishing  a  functional,  physiological, 
or  biochemical  assessment  claim,  the 
comment  requested  that  the  phrase 
"quantitative,  semi-quantitative,  or 
qualitative"  be  added  before  the  word 
"measurement." 

FDA  agrees  with  the  comment  that  a 
diagnostic  radiopharmaceutical  with  a 
functional,  physiological,  or 
biochemical  assessment  indication  may 
be  established  through  either  a 
quantitative,  semi-quantitative,  or 
qualitative  measurement  of  a  function  or 
process.  However,  the  agency  concludes 
that  it  is  not  necessary  to  revise 
§§  315.5(a)(2)  and  601.34(a)(2)  as 
requested  because  these  provisions  do 
not  require  any  specific  type  of 
measurement. 

13.  One  comment  asked  FDA  to 
confirm  that  claims  involving  structine 
delineation  or  physiological  assessment 
would  not  require  evaluation  in  a 
defined  clinical  setting  under  proposed 
§§  315.5(a)(1)  and  (a)(2)  and  601.34(a)(1) 
and  (a)(2),  as  would  be  required  for 
disease  detection  and  patient 
management  claims  under  proposed 

§§  315.5(a)(3)  and  (a)(4)  and  601.34(a)(3) 
and  (a)(4).  In  particular,  the  coiament 
asked  whether,  if  a  sponsor  could 
demonstrate  unequivocally  a  diagnostic 
radiopharmaceutical's  ability  to 
quantitate  nucleic  acid  synthesis  {one  of 
the  preamble's  examples  of  a 


biochemical  assessment  indication), 
FDA  would  require  the  sponsor  to 
demonstrate  such  effectiveness  in  a 
clinically  relevant  setting  or  patient 
population. 

FDA  believes  that  to  demonstrate  that 
a  diagnostic  radiopharmaceutical  has 
the  ability  to  provide  useful  clinical 
information  in  accordance  with 
§§  315.5(a)  and  601.34(a),  the  drug  must 
be  evaluated  in  a  defined  clinical 
setting,  regardless  of  its  proposed 
indication.  Consequently,  FDA  has 
revised  §§  315.5(a)(1)  and  (a)(2)  and 
601.34(a)(1)  and  (a)(2)  to  specify  that 
structure  delineation  and  functional, 
physiological,  or  biochemical 
assessment  claims,  like  disease 
detection  and  patient  management 
claims,  must  be  demonstrated  in  a 
defined  clinical  setting.  The  medical 
imaging  draft  guidance  provides  further 
discussion  and  explanation  of  the 
defined  clinical  setting.  Claims 
involving  structure  delineation  or 
physiological  assessment  must  be 
evaluated  under  a  clinical  protocol  and 
require  a  popidation  from  a  clinically 
relevant  setting.  Regarding  the 
hjrpothetical  situation  posed  by  the 
comment,  even  if  a  sponsor  were  able  to 
demonstrate  unequivocally  that  a 
diagnostic  radiopharmaceutical  was 
able  to  quantitate  nucleic  acid  synthesis, 
the  sponsor  woidd  have  to  demonstrate 
the  usefulness  of  the  imaging 
information  in  a  clinically  relevant 
setting.  The  clinical  settiag  might  be 
broad,  demonstrating  the  common  value 
of  nucleic  acid  sjmthesis.  Alternatively, 
the  clinical  studies  might  involve 
patients  with  a  need  for  a  particiUar 
type  of  evaluation  (e.g.,  radionuclide 
ejection  fi^ction)  regardless  of  the 
underlying  disease. 

14.  Under  proposed  §§  315.5(b)  and 
601.34(b),  the  acciuacy  and  usefulness 
of  diagnostic  information  .provided  by  a 
diagnostic  radiopharmaceutical  would 
be  determined  by  comparison  with  a 
reliable  assessment  of  actual  clinical 
status,  which  could  be  provided  by  a 
diagnostic  standard  or  standards  of 
demonstrated  acciuacy.  One  comment 
maintained  that  these  sections  should 
be  deleted  because  the  act  does  not 
require  either  accm-acy  or  usefulness. 
The  comment  stated  that  practitioners 
determine  the  accuracy  and  iisefulness 
of  a  diagnostic  radiopharmaceutical  and 
that  this  information  may  be  found  in 
peer-reviewed  literatiu^,  in  the  United 
States  Pharmacopoeia  Drug  Information, 
and  at  professional  and  continuing 
medical  education  meetings.  The 
comment  added  that  accuracy  and 
usefulness  were  never  a  part  of  the  AEC 
process. 
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FDA  declines  the  request  to  delete 
§§  315.5(b)  and  601.34(b).  Although 
section  505(d)  of  the  act  and  section  351 
of  the  PHS  Act  do  not  specifically 
require  that  a  new  drug  or  biologic  be 
shown  to  be  "accurate"  and  "useful," 
they  do  authorize  FDA,  as  noted 
previously,  to  refuse  to  approve  an 
application  if  there  is  a  lack  of 
substantial  evidence  that  the  product 
will  have  the  effect  it  piuports  or  is 
represented  to  have  under  the  proposed 
conditions  of  use,  based  on  an 
evaluation  of  well  controlled  clinical 
trials  on  the  product.  The  statistical 
assessment  of  such  trials  includes 
accuracy;  the  clinical  assessment 
considers  the  usefulness  of  the 
diagnostic  information  in  the  studied 
'  clinical  setting  and  the  proposed 
indication.  FDA  acknowledges  that  in 
the  practice  of  medicine  physicians  may 
obtain  information  about  a  particular 
diagnostic  radiopharmaceutical  firom 
numerous  soiuces,  including  the 
puUished  Uteratiue,  and  they  may  make 
diagnosis  and  treatment  decisions  on 
the  basis  of  such  information.  Such 
literature  typically  becomes  available 
after  a  product  is  marketed.  However,  a 
diagnostic  radiopharmaceutical  may  not 
be  marketed  unless  the  agency 
determines,  on  the  basis  of  data  from 
clinical  trials  and  other  information, 
that  the  drug  is  safe  and  effective  imder 
section  505  of  the  act  or  section  351  of 
the  PHS  Act,  and  that  determination 
must  include  the  accuracy  and 
usefulness  of  the  product. 

E.  Evaluation  of  Safety 

Proposed  §§  315.6(a)  and  601.35(a) 
'  listed  the  factors  that  FDA  would 
consider  in  assessing  the  safety  of  a 
diagnostic  radiopharmaceutical.  These 
factors  include  the  following:  The 
radiation  dose;  the  pharmacology  and 
toxicology  of  the  radiopharmaceutical 
(including  any  radionuclide,  carrier,  or 
ligand);  the  risks  of  an  incorrect 
diagnostic  determination;  the  drug's 
adverse  reaction  profile;  and  results  of 
human  experience  with  the  drug  for 
other  uses. 

15.  One  comment  maintained  that 
there  is  no  "pharmacology  and 
toxicology  of  the  radiopharmaceutical, 
including  any  radionuclide,  carrier,  or 
ligand,"  as  stated  in  proposed 
§§  315.6(a)  and  601.35(a). 

FDA  disagrees  with  the  comment.  The 
agency  is  aware  of  specific  diagnostic 
radiopharmaceuticals,  ligands,  and 
carriers  that  have  been  shown  to  have  a 
pharmacological  or  toxicological  effect 
on  the  human  body.  For  example, 
biological  antibodies  used  in 
radiopharmaceuticals  have 
demonstrated  pharmacological  and 


immimologic  activity.  In  addition,  as 
the  development  of 
radiopharmaceuticals  increasingly 
focuses  on  receptors  and  metabolic 
processes,  ligands  (either  synthesized 
peptides  or  antibodies)  coidd  have 
agonist  or  antagonist  activity  at 
nanomolar  levels. 

16.  One  comment  asked  why  the 
safety  of  a  diagnostic 
radiopharmaceutical  might  relate  to  the 
pharmacological  action  of  its  ligand 
rather  than  an  observed  adverse  event, 
suggesting  that  a  deleterious 
pharmacological  action  would  be 
manifested  as  an  adverse  event. 

The  pharmacological  action  of  a 
diagnostic  radiopharmaceutical's  ligand 
directly  affects  the  sponsor's  plan  for 
detecting  adverse  events  associated  with 
the  administration  of  a 
radiopharmaceutical.  Without 
knowledge  of  the  pharmacological 
action,  the  sponsor's  selected  time 
intervals  for  monitoring  (e.g.,  immediate 
reactions,  7-  to  10-day  reactions,  3-  to  6- 
month  reactions)  may  not  allow  for 
observation,  detection,  and  reporting  of 
adverse  events  that  occur  during  other 
time  intervals.  Also,  some  adverse 
events  are  not  reported  by  patients  and 
may  not  be  suggested  by  animal  studies; 
they  may  be  identified  only  by  physical 
examination  (e.g.,  detection  of 
nystagmus  by  cranial  nerve 
examination).  In  addition,  if  the 
pharmacological  action  of  the  ligand  is 
not  known,  the  sponsor  may  not 
determine  and  use  the  appropriate 
modality  (e.g.,  clinical  evaluation, 
laboratory  assessment,  radiographic 
imaging)  to  monitor  adverse  events.  For 
example,  in  a  radiopharmaceutical  that 
binds  irreversibly  to  activated  platelet 
receptors,  a  pharmacology  evaluation 
would  demonstrate  an  inhibition  of 
platelet  aggregation.  Subsequent  clinical 
studies  should  evaluate  the  bleeding 
time  and  potential  drug  interaction  with 
treatments  that  prolong  bleeding. 
Therefore,  it  is  appropriate  to  include 
both  the  pharmacology  and  toxicology 
of  a  diagnostic  radiopharmaceutical 
(including  any  radionuclide,  carrier,  or 
ligand)  as  well  as  the  drug's  adverse 
reaction  profile  as  separate  factors  to 
consider  in  evaluating  the  safety  of  a 
diagnostic  radiopharmaceutical. 

17.  One  comment  stated  that  FDA 
should  delete  the  risks  of  an  incorrect 
diagnostic  determination  as  a  factor  in 
assessing  the  safety  of  a  diagnostic 
radiopharmaceutical.  The  comment 
maintained  that  such  risks  depend  on 
physician  competence,  patient 
cooperation,  equipment  quality,  and 
other  factors  that  are  not  characteristics 
of  a  diagnostic  radiopharmaceutical. 


and  that  such  a  provision  does  not 
appear  in  the  act. 

FDA  disagrees  with  the  proposed 
deletion.  The  risk  of  an  incorrect 
diagnostic  determination  is  an 
independent  factor  to  be  considered  in 
evaluating  the  safety  of  a  diagnostic 
radiopharmaceutical  iinder  section  505 
of  the  act  or  section  351  of  the  PHS  Act. 
For  example,  a  new  diagnostic 
radiopharmaceutical  might  produce 
images  and  clinical  information  that 
require  additional  physician  knowledge 
and  competence  for  adequate 
interpretation  or  that  might  suggest  an 
incorrect  diagnosis  even  though 
interpreted  by  a  well  trained  physician. 
Misinterpretation  of  the  diagnostic 
images  in  such  circumstances  might 
pose  a  significant  threat  to  the  health  of 
patients. 

18.  One  comment  stated  that  a 
diagnostic  radiopharmaceutical's 
adverse  reaction  profile  should  not  be 
considered  because  it  is  generally 
nonexistent,  nonspecific,  or  trivial. 

FDA  disagrees  with  the  comment.  It  is 
possible  for  a  diagnostic 
radiopharmaceutical  to  have  a  specific 
and  significant  adverse  reaction  profile. 
Examples  are  the  development  of  angina 
after  the  injection  of  a  synthetic 
radiopharmaceutical  to  evaluate 
myocardial  perfusion  and  the  immune 
system  response  to  the  administration  of 
a  radiolabeled  small  peptide  or 
antibody.  The  production  of  a  human 
antimiuine  antibody  has  been 
demonstrated  in  response  to  both  first 
administration  as  well  as  multiple 
administrations  of  a  murine  antibody. 
The  production  of  the  immune  response 
to  the  administration  of  the  murine 
antibody  has  elicited  life-threatening 
anaphylactoid  responses.  Therefore,  a 
diagnostic  radiopharmaceutical's 
adverse  reaction  profile  is  a  relevant 
factor  to  consider  in  assessing  the  drug's 
safety. 

19.  Two  comments  addressed  the 
proposed  safety  assessment  factor 
concerning  "the  results  of  human 
experience  with  the 
radiopharmaceutical  for  other  uses." 
One  comment  foimd  this  factor  to  be 
confusing  and  asked  that  FDA  explain 
the  phrase  and  provide  some  examples. 
Another  comment  agreed  with  the 
proposed  rule  that,  when  an  applicant  is 
seeking  approval  for  a  new  indication 
for  a  previously  approved 
radiopharmaceutical,  the  clinical  data  in 
the  approved  application  and 
postmarketing  experience  with  that 
product  should  be  considered  in 
assessing  the  safety  of  that 
radiopharmaceutical  for  the  proposed 
new  use.  However,  the  comment 
maintained  that  human  safety  data  on  a 
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ligand  or  carrier  used  in  a 
radiopharmaceutical  may  be  important 
even  though  the  radiopharmaceutical 
has  not  been  previously  approved.  The 
conunent  stated  that  the  radionuclide 
component  of  a  radiopharmaceutical 
may  have  a  long  history  of  use  in  other 
radiopharmaceuticals  and  that  most 
radiopharmaceutical  issues  (other  than 
radiation  dosimetry  issues)  will  arise 
from  the  potential  pharmacological  or 
toxicological  properties  of  the 
compound  used  in  the  carrier  or  ligand, 
about  which  there  may  be  relevant 
safety  information  from  use  in  marketed 
products.  Therefore,  the  comment 
recommended  that  the  following  factor 
be  added  to  the  end  of  §§  315.6(a)  and 
601.35(a): 

the  results  of  previous  human  experience 
with  the  ligand  or  carrier  component  (if  any) 
of  the  radiopharmaceutical  where  essentially 
the  same  chemical  entity  as  the  ligand  or 
carrier  has  been  used  in  a  previously 
approved  product  (e.g.,  as  the  ligand  or 
carrier  in  another  diagnostic  or  Uierapeutic 
radiopharmaceutical  or  as  the  active 
ingredient  in  a  nonradioactive  product  for 
therapeutic  use}. 

FDA  believes  that  human  experience 
with  a  diagnostic  radiopharmaceutical 
for  previously  approved  uses  (or  even 
uses  that  have  been  studied  but  are 
unapproved)  could  provide  important 
information  about  the  safety  of  that 
radiopharmaceutical  for  a  proposed  new 
use.  For  example,  the  agency  would 
review  the  safety  experience  of 
technetiimi-99m  (Tc-99m) 
pyrophosphate  used  in  bone  imaging  if 
a  sponsor  submitted  an  application  for 
approval  of  that  drug  for  a  new 
indication,  such  as  imaging  of 
myocardial  infarction.  FDA  agrees  with 
the  comment  that  the  results  of  any 
human  experience  with  the  carrier  or 
ligand  of  a  diagnostic 
radiopharmaceutical,  as  used  in  a 
previously  studied  product  (either  as  a 
ligand  or  carrier  in  a 
radiopharmaceutical  or  as  an  active 
ingredient  in  a  nonradioactive  drug 
product),  should  be  considered  in 
assessing  the  safety  of  a  diagnostic 
radiopharmaceutical.  Therefore,  FDA 
has  revised  §§  315.6(a)  and  601.35(a) 
accordingly.  However,  the  agency 
believes  thiat  this  human  experience 
must  involve  die  exact  chemical  entity 
as  the  carrier  or  ligand  of  the  diagnostic 
radiopharmaceutical  undergoing  safety 
assessment,  rather  than  "essentially  the 
same  chemical  entity"  as  the  comment 
recommended.  (For  purposes  of  part  315 
and  subpart  D  of  part  601,  the  terms 
"carrier"  and  "ligand"  collectively  refer 
to  the  entire  nomadionuclidic  portion  of 
a  diagnostic  radiopharmaceutical.) 

20.  Proposed  §§  315.6(b)  and 
601.3S(b)  stated  that  the  assessment  of 


a  diagnostic  radiopharmaceutical's 
adverse  reaction  profile  includes,  but  is 
not  liioited  to,  an  evaluation  of  the 
potential  of  the  drug  (including  its 
carrier  or  ligand)  to  elicit  allergic  or 
hs^persensitivity  responses, 
immunologic  responses,  changes  in  the 
physiologic  or  biochemical  function  of 
target  and  nontarget  tissues,  and 
clinically  detectable  signs  or  symptoms. 
One  comment  stated  that  although 
allergic  and  immunologic  responses 
may  be  an  issue  with  foreign  proteins, 
a  determination  of  antibody  production 
in  a  small  number  of  subjects  would  be 
enough  to  determine  whether  such 
responses  are  conunon. 

FDA  disagrees  with  the  conunent.  The 
agency  believes  that  there  should  be 
adequate  clinical  experience  with  a 
diagnostic  radiopharmaceutical  to 
identify  imcommon  as  well  as  common 
allergic  and  immunologic  responses  to 
the  radiopharmaceutical.  Data  on  a 
small  niunber  of  subjects  generally  are 
insufficient  to  identify  an  uncommon 
but  potentially  life-threatening  adverse 
reaction. 

21.  One  comment  recommended 
adding  the  Words  "Clinically 
significant"  before  "Changes  in  the 
physiologic  or  biochemicad  function  of 
the  target  and  nontarget  tissues"  in 
proposed  §§  315.6(b)(3)  and  601.35(b)(3) 
because  such  changes  are  relevant  to 
assessing  a  diagnostic 
radiopharmaceutical's  adverse  reaction 
profile  only  when  they  are  clinically 
significant..As  an  example,  the 
comment  stated  that  the  pro*  '^>'?  by 
which  a  radiopharmaceutical  bmds  to 
an  intended  receptor  on  a  cell  siuface 
might  be  regarded  as  a  change  in  the 
biochemical  function  of  the  target  tissue 
even  though  the  change  has  no  potential 
to  adversely  affect  safety  and  has  no 
other  clinical  significance.  The 
comment  contended  that  its  suggested 
revision  would  be  consistent  with  a 
statement  in  the  agency's  medical 
imaging  draft  guidance  (i.e.,  that 
locadization  of  a  medical  imaging  drug 
in  a  target  organ  or  tissue  is  not 
considered  to  have  a  biological  effiact 
imless  it  produces  demonstrable 
perturbation). 

FDA  declines  to  revise  §§  315.6(b)(3) 
and  601.35(b)(3)  as  recommended.  The 
agency  believes  that  the  potential  of  a 
product  to  change  the  physiologic  or 
biochemical  function  of  target  and 
nontarget  tissues  should  be  evaluated. 
The  clinical  significance  of  any  detected 
functional  change  should  be  assessed.  If 
the  functional  change  has  little  or  no 
clinical  significance,  it  likely  will  not 
affect  the  diagnostic 
radiopharmaceutical's  adverse  reaction 
profile. 


22.  One  comment  stated  that  the 
references  to  changes  in  the  physiologic 
or  biochemical  function  of  target  and 
nontarget  tissues  and  to  clinically 
detectable  signs  and  symptoms  should 
be  deleted  because  such  events  do  not 
occin  (or  not  to  any  significant  extent) 
with  diagnostic  radiopharmaceuticals. 

FDA  disagrees  with  the  comment. 
FDA's  experience  with  evaluating  the 
safety  of  radiopharmaceuticals  has 
demonstrated  that  the  physiologic  and 
biological  function  of  target  and 
nontarget  tissues  may  be  affected  by  the 
administration  of  a 
radiopharmaceutical.  For  example,  as 
noted  previously,  the  administration  of 
a  radiolabeled  antibody  can  produce  a 
strong  immune  system  response. 
Moreover,  changes  in  target  and 
nontarget  tissues  can  sometimes  result 
in  clinically  detectable  signs  and 
symptoms,  such  as  the  anaphylactoid 
response  discussed  previously. 
Therefore,  FDA  may  need  information 
on  a  radiopharmaceutical's  potential  to 
produce  changes  in  the  physiologic  or 
biochemical  function  of  tissues  as  well 
as  clinically  detectable  signs  and 
symptoms  to  accinately  assess  the 
drug's  adverse  reaction  profile. 

23.  Proposed  §§  315.6{c)(l)  and 
601.35(c)(1)  stated  that,  among  other 
information,  FDA  may  require  the 
following  types  of  data  to  establish  the 
safety  of  a  diagnostic 
radiopharmaceutical:  Pharmacology 
data,  toxicology  data,  clinical  adverse 
event  data,  and  a  radiation  safety 
assessment.  One  comment  maintained 
that  pharmacology,  toxicology,  and 
clinical  adverse  event  data  are  for  the 
most  part  not  relevant  due  to  the  minute 
mass  of  the  radiopharmaceutical. 

FDA  disagrees  with  the  comment. 
Diagnostic  radiopharmaceuticals  differ 
widely  in  mass,  and  the 
pharmacological  and  toxicological 
effects  of  a  diagnostic 
radiopharmaceutical  are  not  necessarily 
related  to  the  mass  of  the  drug  product. 
However,  the  mass  of  a  diagnostic 
radiopharmaceutical  may  be  a  relevant 
fector  in  FDA's  determination  of  the 
type  of  pharmacology,  toxicology, 
clinical  adverse  event  monitoring,  and 
radiation  safety  data  needed  to  establish 
the  safety  of  a  diagnostic 
radiopharmaceutical. 

24.  Proposed  §§  315.6(c)(2)  and 
601.35(c)(2)  stated  that  the  amount  of 
new  safety  data  required  for  a  diagnostic 
radiopharmaceutical  would  depend  on 
the  characteristics  of  the  product  and 
available  information  on  the  safety  of 
the  diagnostic  radiopharmaceutical 
obtained  from  other  studies  and  uses. 
Included  among  such  information 
would  be  the  dose,  route  of 


26664 Federal  Register / Vol.  64,  No.  94 /Monday,  May  17,  1999 /Rules  and  Regulations 


administration,  frequency  of  use,  half- 
life  of  the  ligand  or  carrier,  half-life  of 
the  radionuclide,  and  results  of 
preclinical  studies.  FDA  would 
categorize  diagnostic 
radiopharmaceuticals  based  on  defined 
characteristics  relevant  to  risk  and 
would  specify  the  amount  and  type  of 
safety  data  appropriate  for  each 
category.  For  example,  required  safety 
data  would  be  limited  for  a  category  of 
radiopharmaceuticals  with  a  well 
established,  low-risk  profile. 

One  comment  contended  that  these 
provisions  fail  to  address  the  possibility 
of  a  reduction  in  required  safety  data  for 
previously  unapproved 
radiopharmaceuticals.  The  comment 
stated  that  where  preexisting  data 
demonstrate  a  history  of  safe  use  of  a 
carrier  or  ligand  of  a  diagnostic 
radiopharmaceutical,  such  information 
should  permit  a  reduction  in  the 
amount  of  new  safety  data  that  the 
sponsor  must  provide.  Therefore,  the 
comment  recommended  that  the  phrase 
"or  its  carrier  or  ligand  component"  be 
added  following  "radiopharmaceutical" 
in  §§  315.6(c)(2)  and  601.35(c)(2). 

FDA  agrees  with  the  comment  that 
such  prior  data  may  permit  a  reduction 
in  the  amount  of  new  safety  data  that  a 
sponsor  may  need  to  provide  and  has 
revised  these  sections  accordingly. 

25.  One  comment  noted  that  "results 
of  preclinical  studies,"  but  not  clinical 
studies,  is  listed  among  the  kinds  of 
information  on  the  safety  of  a  diagnostic 
radiopharmaceutical  that  might  be  used 
to  determine  the  amount  of  new  safety 
data  required  in  an  application.  The 
comment  argued  that  clinical 
information  may  also  be  important  to 
consider  in  determining  what  new 
safety  data  is  needed.  Such  clinical 
information  could  include  data  on  a 
diagnostic  radiopharmaceutical 
approved  for  a  different  indication,  on 

a  carrier  or  ligand  that  has  a  history  of 
use  as  a  carrier  or  ligand  in  an  approved 
radiopharmaceutical  or  as  the  active 
ingredient  in  a  therapeutic  product,  or 
from  Phase  1  studies  on  the  drug  that  is 
the  subject  of  the  pending  application. 
Although  the  comment  recognized  that 
the  list  of  information  on  the  safety  of 
a  diagnostic  radiopharmaceutical  in 
proposed  §§  315.6(c)(2)  and  601.35(c)(2) 
was  not  exclusive,  the  comment 
believed  that  failure  to  explicitiy 
include  the  resxilts  of  clinical  studies 
might  dissuade  sponsors  from  providing 
FDA  with  useful  clinical  information 
early  in  the  clinical  development 
pr^mm  for  the  drug. 

FDA  agrees  with  me  comment  and 
has  revised  these  sections  accordingly. 

26.  One  comment  agreed  with  FDA's 
proposal  to  define  a  category  of  low-risk 


radiopharmaceuticals  that  would  be 
subject  to  reduced  safety  requirements. 
The  comment  stated  that  FDA  should 
provide  in  a  guidance  document  a 
description  of  the  low-risk  category, 
criteria  for  eligibility,  and  types  of  safety 
data  required  for  products  in  this 
category.  The  comment  contended  that 
the  medical  imaging  draft  guidance  does 
not  specify  the  different  safety 
requirements  for  Group  1  and  Group  2 
medical  imaging  drugs  beyond  stating 
that  reduced  safety  monitoring  is 
appropriate  for  Phase  2  and  3  studies  on 
Group  1  drugs. 

FDA  agrees  with  the  comment  and 
wiU  consider  revising  the  medical 
imaging  draft  guidance  to  further 
address  the  type  of  safety  information 
that  may  be  appropriate  for  Group  1  and 
Group  2  medical  imaging  drugs. 

27.  One  comment  asked  that  proposed 
§§  315.6(c)(2)  and  601.35(c)(2)  be 
revised  to  clarify  that,  even  for 
radiopharmaceuticals  that  do  not  fall 
within  a  low-risk  category,  FDA  will 
consider  existing  information  and 
determine  on  an  ad  hoc  basis  the   . 
amount  of  new  safety  data  that  is 
required  for  a  particular  diagnostic 
radiopharmaceutical  product. 

FDA  has  revised  §§  315.6(c)(2)  and 
601.35(c)(2)  to  clarify  the  agency's 
approach  to  determining  the  amoimt  of 
new  safety  data  that  will  be  required  for 
a  particular  diagnostic 
radiopharmaceutical.  As  stated  in 
revised  §§  315.6(c)(2)  and  601.35(c)(2), 
FDA  will  consider  certain  product 
characteristics  and  available  safety 
information  obtained  from  other  studies 
and  uses  in  determining  the  amount  of 
new  safety  information  that  is  needed 
for  each  drug.  The  information  that  FDA 
may  review  includes,  but  is  not  limited 
to,  the  following:  The  dose,  route  of 
administration,  and  frequency  of  use  of 
the  diagnostic  radiopharmaceutical;  the 
half-life  of  the  ligand.  carrier,  and 
radionuclide;  and  results  of  clinical 
studies.  In  the  medical  imaging 
guidance,  FDA  will  establish  categories 
of  diagnostic  radiopharmaceuticals 
based  on  defined  characteristics 
relevant  to  safety  risk  and  will  specify 
the  amount  and  type  of  safety  data  that 
is  appropriate  for  each  category  (e.g., 
required  safety  data  may  be  limited  for 
diagnostic  radiopharmaceuticals  with  a 
well  established,  low-risk  profile). 
Based  on  its  review  of  the  previously 
listed  product  characteristics  and  safety 
information,  FDA  will  place  each 
diagnostic  radiopharmaceutical  into  the 
appropriate  safety  risk  category. 

28.  One  comment  stated  mat  the 
regulation  should  specify  a  procedure 
by  which  a  sponsor  may  provide  FDA 
with  information  on  the  basis  of  which 


the  agency  can  categorize  a  diagnostic 
radiopharmaceutical  according  to  new 
safety  data  required.  The  comment 
maintained  that  this  would  enable 
manufacturers  to  make  product 
development  decisions  with  the 
assiu-ance  that  a  categorization  process 
will  be  available  and  applied 
consistently.  The  comment 
recommended  that  the  categorization 
procedure  provide  for  the  following:  (1) 
Sponsor  submission  of  a  request  for 
low-risk  designation  at  a  meeting  prior 
to  the  submission  of  an  investigational 
new  drug  application  (IND)  or  any 
subsequent  time;  (2)  FDA  designation  of 
the  product  as  low  risk  if  the  sponsor 
submits  preclinical  data,  clinical  data, 
and/or  other  information  demonstrating 
that  the  radiopharmaceutical  possesses 
the  characteristics  of  a  low-risk  category 
drug;  and  (3)  FDA  action  on  a 
designatioQ  request  within  30  days  of 
submission. 

FDA  agrees  that  there  should  be  a 
standard  procedure  that  the  sponsor  of 
a  diagnostic  radiopharmaceutical  may 
follow  to  request  that  the  agency  assign 
the  radiopharmaceutical  to  a  particidar 
safety  risk  category.  FDA  also  agrees 
that  such  procedvu^  should  specify, 
among  other  things,  when  a  request  for 
categorization  may  be  made  and  the 
information  that  should  be  submitted 
with  a  request.  However,  FDA  believes 
that  it  is  more  practical  to  address  this 
matter  in  the  medical  imaging  guidance 
rather  than  in  regulations. 

29.  One  comment  requested  that 
proposed  §§  315.6(c)(2)  and  601.35(c)(2) 
be  revised  to  clarify  that  a  diagnostic 
radiopharmaceutical  that  has  not  been 
previously  approved  may  be  eligible  for 
low-risk  categorization.  "The  comment 
noted  that  this  would  allow  low-risk 
categorization  of  a  previously 
unapproved  radiopharmaceutical  when 
(1)  there  is  a  history  of  safe  use  of  the 
radiopharmaceutical's  ligand  or  carrier 
or  (2)  the  sponsor  submits  sufficient 
preclinical  and  toxicology  data  on  the 
radiopharmaceutical  itself. 

FDA  agrees  that,  imder  §§  315.6(c)(2) 
and  601.35(c)(2),  a  diagnostic 
radiopharmaceutical  that  has  not  been 
previously  approved  may  be  eligible  for 
placement  in  a  low-risk  category  under 
certain  ciromistances,  such  as  tiiose 
suggested  by  the  comment.  However, 
FDA  finds  it  unnecessary  to  revise  these 
sections  of  the  regidations  to 
specifically  refer  to  diagnostic 
radiopharmaceuticals  that  have  not  been 
previously  approved  becaiise  the  rule 
does  not  address  the  approval  status  of 
the  radiopharmaceutic^s.  The  agency 
intends  to  revise  the  medical  imaging 
draft  guidance  to  clarify  that  even  a 
diagnostic  radiopharmaceutical  that  has 
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not  been  previously  approved  may, 
under  certain  circumstances,  fall  within 
a  low-risk  category. 

30.  Proposed  §§  315.6(d)  and 
601.35(d)  stated  that  a  radiation  safety 
assessment  would  establish  the 
radiation  dose  of  a  diagnostic 
radiopharmaceutical  by  radiation 
dosimetry  evaluations  in  humans  and 
appropriate  animal  models.  In  making 
such  an  evaluation,  dosimetry  to  the 
total  body,  to  specific  organs  or  tissues, 
and,  if  appropriate,  to  target  organs  or 
tissues  must  be  considered,  although  the 
maximiun  tolerated  dose  need  not  be 
established. 

One  comment  stated  that  a  radiation 
safety  assessment  should  usually  consist 
of  an  estimate  of  radiation  absorbed 
dose  in  a  few  normal  subjects  and  that 
there  is  no  need  for  subjects  with  renal 
or  hepatic  insufficiency  or  other 
diseases.  The  comment  maintained  that 
precise  dosimetry  is  usually 
unnecessary,  especially  for  Tc-99m 
agents,  because  absorbed  doses  are 
insignificant.  The  comment  added  that 
even  though  some  radionuclides  may 
give  selected  organ  doses  that  are  not 
insignificant,  such  doses  are  low  and 
have  not  been  associated  with  any 
hazard. 

FDA  does  not  agree  that  it  is 
unnecessary  to  measiu«  dosimetry  and 
to  assess  the  radiation  safety  of  a 
diagnostic  radiopharmaceutical.  FDA 
agrees  that  current  knowledge  suggests 
that  absorbed  radiation  doses  from  some 
diagnostic  radiopharmaceuticals  are  not 
significant.  However,  as  the  comment 
notes,  the  experience  with  dosimetry 
and  radiation  safety  demonstrates  that 
this  is  not  true  for  all  diagnostic 
radiopharmaceuticals.  Because  the 
agency  does  not  know  the  future 
significance  of  the  absorbed  radiation 
dose  of  a  particidar  diagnostic 
radiopharmaceutical,  current 
standardized  dosimetry  measiurements 
are  needed  for  all  diagnostic 
radiopharmaceuticals.  These 
standardized  dosimetry  measurements 
ensure  that  the  absorbed  radiation  dose 
of  a  particular  diagnostic 
radiopharmaceutical  is  recorded  in  a 
standardized  procediu-e  and  that  the 
current  known  risk  of  radiation  injury 
from- the  radiopharmaceutical  is  as  low 
as  possible. 

31.  There  were  three  comments  on 
evaluation  of  radiation  dosimetry.  Two 
comments  objected  to  the  use  of 
dosimetry  to  the  total  body  because  it 
assumes  imiform,  homogenous 
distribution  of  a  radiopharmaceutical 
throughout  the  body.  The  comments 
contended  that  this  is  inaccurate 
because  diagnostic 
radiopharmaceuticals  must  localize  in 


certain  organs  or  tissues  to  be  clinically 
useful  and  because  essentially  all 
diagnostic  radiopharmaceuticals 
undergo  some  type  of  elimination  from 
the  body  that  leads  to  concentration  in 
the  kidneys/iuinary  tract  or  liver/biliary 
tract/gastrointestinal  tract.  The 
comments  maintained  that  because 
diagnostic  radiopharmaceuticals  are 
heterogeneously  concentrated  in  various 
organs  and  tissues  having  different 
radiosensitivities,  the  radiation  safety 
assessment  should  consider  radiation 
absorbed  doses  for  all  organs  and  tissues 
in  conjvmction  with  their  relative 
radiosensitivities  using  a  so-called 
"effective  dose"  calculation. 

FDA  acknowledges  that  a  diagnostic 
radiopharmaceutical  is  not  distributed 
imiformly  throughout  the  body  but 
rather  localizes  in  partiodar  organs  or 
tissues.  Although  FDA  agrees  that 
effective  dose  is  a  relevant  measure  of 
dosimetry,  the  measurement  of  total 
body  dosimetry  also  may  provide 
relevant  information  in  some  settings. 
FDA  believes  that  each  sponsor  shoidd 
use  dosimetry  measurements  that  are 
appropriate  for  a  particiUar  diagnostic 
radiopharmaceutical  in  the  defined 
clinical  setting,  whether  this  requires 
measurement  of  dosimetry  to  the  total 
body,  to  specific  organs  or  tissues,  and/ 
or  to  target  organs  or  tissues.  However, 
FDA  concludes  that  it  is  more 
appropriate  to  address  this  matter  in  the 
medical  imaging  guidance  rather  than 
the  regiilations  so  that  dosimetry 
evaluations  of  diagnostic 
radiopharmaceuticals  may  better  reflect 
developments  in  radiopharmaceutical 
science.  Ck>nsequently,  the  agency  is 
deleting  the  sentence  in  proposed 
§§  315.6(d)  and  601.35(d)  specifying 
what  must  be  considered  in  a  radiation 
dosimetry  evaluation. 

32.  A  third  comment  on  evaluation  of 
radiation  dosimetry  noted  that  the 
"Guideline  for  the  Clinical  Evaluation  of 
Radiopharmaceutical  Drugs"  states  that 
organ  and  tissue  dosimetries  are 
required  only  in  preclinical  studies;  for 
clinical  studies,  dosimetry  calcidations 
shoiUd  be  made  only  on  the  primary 
organ(s)  of  interest  and  shoidd  follow 
the  system  specified  by  the  Medical 
Internal  Radiation  Dose  Committee  of 
the  Society  of  Nuclear  Medicine.  The 
comment  reconunended  that  the  final 
rule  include  similar  recommendations. 
The  comment  also  maintained  that  the 
final  rule  must  distinguish  preclinical 
from  clinical  expectations. 

FDA  believes  that  the  appropriate 
design  of  the  preclinical  and  clinical 
dosimetry  studies  for  determining 
radiation  dosimetry  must  be  based  on 
the  characteristics  of  the 
radiopharmaceutical,  e.g.. 


biodistribution,  pharmacological  , 

actions,  and  clearance  pathways.  FDA 
intends  to  address  in  the  medical 
imaging  gmdance  the  preclinical  and 
cUnical  dosimetry  measiu^ments  that 
are  considered  currently  appropriate  for 
different  types  of  diagnostic 
radiopharmaceuticals.  Therefore,  FDA 
declines  to  include  in  the  regulations 
specific  methods  or  models  of  dosimetry 
or  to  distinguish  between  the  preclinical 
and  clinical  dosimetry  requirements  in 
the  regulations. 

33.  There  were  two  comments  on 
maximum  tolerated  dose.  One  comment 
found  the  statement  that  the  maximum 
tolerated  dose  need  not  be  established  to 
be  "curious"  because  the  maximiun 
tolerated  radiation  dose  was  established 
decades  ago.  One  comment  asked  that 
FDA  clarify  whether  the  phrase  refers  to 
the  maximum  tolerated  dose  associated 
with  adverse  events  and  laboratory 
abnormalities  or  to  the  maximiun 
tolerated  dose  based  on  radiation 
dosimetry. 

By  stating  in  §§  315.6(d)  and 
601.35(d)  that  the  maximiun  tolerated 
dose  need  not  be  established,  FDA  is 
simply  clarifying  that  there  is  no  need 
to  determine  the  maximum  tolerated 
dose  of  radiation  as  part  of  the  radiation 
dosimetry  evaluation. 

IV.  Analjrsis  of  Economic  Impacts 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety; 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
agency  must  analyze  significant 
regulatory  options  that  would  minimize 
any  significant  economic  impact  of  a 
rule  on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  (in 
section  202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  mandate 
that  results  in  an  expendit^ore  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  1  year. 

The  agency  has  reviewed  this  final 
rule  and  has  determined  that  it  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  FDA  finds  that,  while  the  rule 
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will  not  be  an  economically  significant 
rule,  it  is  a  significant  regulatory  action 
as  described  in  section  3  paragraph  (f)(4) 
of  the  Executive  Order.  Fiuther,  the 
agency  finds  that,  under  the  Regiilatory 
Flexibility  Act,  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Also,  since  the  expenditures  resulting 
fi-om  the  standards  identified  in  the  rule 
are  less  than  $100  million,  FDA  is  not 
required  to  perform  a  cost/benefit 
analysis  according  to  the  Unfiuded 
Mandates  Reform  Act. 

The  final  rule  clarifies  existing  FDA 
requirements  for  the  approval  and 
evaluation  of  drug  and  biological 
products  already  in  place  under  the  act 
and  the  PHS  Act.  Existing  regulations 
(parts  314  and  601)  specify  the  type  of 
information  that  manufocturers  are 
required  to  submit  so  that  the  agency 
may  properly  evaluate  the  safety  and 
effectiveness  of  new  drugs  or  biological 
products.  Such  information  is  usually 
submitted  as  part  of  an  NDA,  BLA,  or 
supplement  to  an  approved  application. 
The  information  typically  includes  both 
nonclinical  and  clinical  data  concerning 
the  product's  pharmacology,  toxicology, 
adverse  events,  radiation  safety 
assessments,  chemistry,  and 
manufacturing  and  controls.  The  final 
regulation  recognizes  the  unique 
characteristics  of  diagnostic 
radiopharmaceuticals  and  sets  out  the 
agency's  approach  to  the  evaluation  of 
these  products.  For  certain  diagnostic 
radiopharmaceuticals,  the  final 
regulation  may  reduce  the  amount  of 
safety  information  that  an  applicant 
must  obtain  by  conducting  new  clinical 
studies.  This  woiUd  include  approved 
radiopharmaceuticals  with  well 
established,  low-risk  safety  profiles 
because  such  products  might  be  able  to 
use  scientifically  sound  data  established 
diiring  use  of  the  radiopharmaceutical 
to  support  the  approval  of  a  new 
indication  for  use.  In  addition,  the 
clarification  achieved  by  the  final  rule  is 
expected  to  reduce  the  costs  of 
submitting  an  application  for  approval 
of  a  diagnostic  radiopharmaceutical  by 
improving  commimications  between 
applicants  and  the  agency  and  by 
reducing  wasted  effort  directed  toward 
the  submission  of  data  that  is  not 
necessary  to  meet  the  statutory  approval 
standard. 

Manufacturers  of  diagnostic 
radiopharmaceuticals  are  defined  by  the 
Small  Business  Administration  as  small 
businesses  if  such  manufacturers 
employ  fewer  than  500  employees.  The 
agency  finds  that  only  2  of  the  8 
companies  that  currenUy  manufacture 
or  market  radiopharmaceuticals  have 


fewer  than  500  employees.^  Moreover, 
the  final  rule  would  not  impose  any 
additional  costs  but,  rather,  might 
reduce  the  clinical  costs  associated  with 
the  existing  regulations  by  clarifying 
data  submission  requirements.  One 
comment  stated  that  the  regulatory  costs 
currently  associated  with  developing 
new  radiopharmaceuticals  have  made  it 
difficult  for  more  than  two  small  entities 
to  stay  in  business.  While  the  agency  is 
not  aware  of  any  safe  and  effective 
radiopharmaceuticals  that  have  been 
prevented  from  entering  the 
marketplace,  it  believes  that  this  rule 
might  reduce  costs  and  therefore  benefit 
small  entities.  Therefore,  in  accordance 
with  the  Regulatory  Flexibility  Act,  FDA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3501-3520).  The  title,  description,  and 
the  respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
the  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring. 

Description:  FDA  is  finalizing 
regulations  for  the  evaluation  and 
approval  of  in  vivo 

radiopharmaceuticals  used  for  diagnosis 
and  monitoring.  The  final  rule  clarifies 
existing  FDA  requirements  for  approval 
and  evaluation  of  drug  and  biological 
products  already  in  place  under  the 
authorities  of  the  act  and  the  PHS  Act. 
Those  regulations,  which  appear 
primarily  in  parts  314  and  601,  specify 
the  information  that  manufacturers  must 
submit  to  FDA  for  the  agency  to 
properly  evaluate  the  safety  and 
effectiveness  of  new  drugs  or  biological 
products.  The  information,  which  is 
usually  submitted  as  part  of  an  NDA  or 
BLA,  or  as  a  supplement  to  an  approved 
application,  typically  includes,  but  is 
not  limited  to,  nonclinical  and  clinical 
data  on  the  pharmacology,  toxicology, 
adverse  events,  radiation  safety 
assessments,  and  chemistry. 


•  Medical  Sr  Healthcare  Marketplace  Guide,  13th 
ed.,  Dorland's  Directories,  1997. 


manufacturing,  and  controls.  The 
content  and  format  of  an  application  for 
approval  of  a  new  drug  are  set  out  in 
§  314.50  and  for  a  new  biological 
product  in  §  601.2.  Under  part  315  and 
§§  601.30  through  601.35  of  part  601, 
information  required  under  die  act  and 
the  PHS  Act,  and  needed  by  FDA  to 
evaluate  the  safety  and  effectiveness  of 
in  vivo  radiopharmaceuticals,  will  still 
need  to  be  reported. 

Description  of  Respondents: 
Manufactiuers  of  in  vivo 
radiopharmaceuticals  used  for  diagnosis 
and  monitoring. 

As  required  By  section  3506  (c)(2)(B) 
of  the  PRA,  FDA  provided  an 
opportunity  for  public  comment  on  May 
22,  1998  (63  FR  28301),  on  the 
information  collection  provisions  of  the 
proposed  rule.  FDA  received  one 
comment  on  the  information  collection 
provisions.  The  comment  stated  that  use 
of  the  figure  of  seven  approved 
diagnostic  radiopharmaceuticals  in 
fiscal  year  1997  (FY  1997)  resiUted  in  a 
very  low  estimate  of  the  expected 
number  of  future  annual  applications. 
The  comment  suggested  that  50 
applications  would  be  a  more 
appropriate  figure. 

Based  on  5  years  of  experience,  FDA 
believes  that  die  estimate  of  the  number 
of  applications  for  approval  of  in  vivo 
diagnostic  radiopharmaceuticals  is  a 
reasonable  one.  In  FY  1992  to  1997, 
FDA  approved  13  in  vivo  diagnostic 
radiopharmaceuticals.  In  FY  1998,  only 
one  such  product  was  approved.  'The 
agency  does  not  expect  an  increase  in 
applications  for  approval  of  diagnostic 
radiopharmaceuticals  in  the  near  future. 
Although  sponsors  may  submit  higher 
numbers  of  IND's  for  diagnostic 
radiopharmaceuticals  each  year,  the 
annual  number  of  NDA's,  abbreviated 
new  drug  applications,  and  BLA's 
approved  is  small.  FDA  therefore 
declines  to  change  its  estimate. 

In  a  notice  of  action  on  the  proposed 
rule  dated  July  17, 1998,  OMB  stated 
that  it  had  concerns  about  the  utility 
and  burden  of  the  information  collected 
to  demonstrate  the  safety  and 
effectiveness  of  a  new  diagnostic 
radiopharmaceutical  or  of  a  new 
indication  for  use  of  an  approved 
diagnostic  radiopharmaceutical.  OMB 
maintained  that  the  burden  and  utility 
of  this  information  collection  should  be 
assessed  in  light  of  public  comments  on 
the  proposed  rule  and  that  FDA  should 
specifically  address  such  comments  in 
the  preamble  to  the  final  rule. 

Section  122  of  the  Modernization  Act 
directs  FDA  to  develop  regulations  on 
the  approval  of  diagnostic 
radiopharmaceuticals  imder  section  505 
of  the  act.  As  discussed  previously,  FDA 
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received  only  one  conunent  on  the 
information  collection  provisions  of  the 
proposed  rule.  None  of  the 
manufacturers  of  diagnostic 
radiopharmaceuticals  who  submitted 
comments  on  the  proposed  rule 
questioned  the  need  for  the  submission 
of  information  to  demonstrate  the  safety 
and  effectiveness  of  a  product  to  obtain 
marketing  approval.  Rather,  their 
comments  primarily  sought  clarification 
or  proposed  minor  modification  of  the 
proposed  regulations. 

To  estimate  the  potential  number  of 
respondents  that  would  submit 
applications  or  supplements  for 
diagnostic  radiopharmaceuticals,  FDA 
used  the  number  of  approvals  granted  in 
FT  1997  to  approximate  the  number  of 
future  annual  applications.  In  FY  1997, 
FDA  approved  seven  diagnostic 
radiopharmaceuticals  and  received  one 
new  indication  supplement;  of  these, 
three  respondents  received  approval 
through  the  Center  for  Drug  Evaluation 
and  Research  and  five  received  approval 


through  the  Center  for  Biologies 
Evaluation  and  Research.  The  annual 
frequency  of  responses  was  estimated  to 
be  one  response  per  application  or 
supplement.  The  hours  per  response 
refers  to  the  estimated  number  of  hoius 
that  an  applicant  would  spend 
preparing  the  information  required  by 
the  final  regulations.  Based  on  FDA's 
experience,  the  agency  estimates  the 
time  needed  to  prepare  a  complete 
application  for  a  diagnostic 
radiopharmaceutical  to  be 
approximately  10,000  hours,  roughly 
one-fifth  of  which,  or  2,000  hours,  is 
estimated  to  be  spent  preparing  the 
portions  of  the  application  that  are 
affected  by  these  final  regulations.  The 
final  rule  would  not  impose  any 
additional  reporting  biuden  for  safety 
and  effectiveness  information  on 
diagnostic  radiopharmaceuticals  beyond 
the  estimated  current  burden  of  2,000 
hoius  because  safety  and  effectiveness 
information  is  already  reqiiired  by 
§  314.50  under  OMB  control  niunber 


0910-0001  and  §  601.2  under  OMB 
control  number  0910-0124.  hi  fact, 
clarification  in  the  final  rule  of  FDA's 
standards  for  evaluation  of  diagnostic 
radiopharmaceuticals  is  expected  to 
streamline  overall  information 
collection  burdens,  particularly  for 
diagnostic  radiopharmaceuticals  that 
may  have  well  established,  low-risk 
safety  profiles,  by  enabling 
manufactiuers  to  tailor  information 
subihissions  and  avoid  conducting 
imnecessary  clinical  studies.  The 
following  table  indicates  estimates  of 
the  annual  reporting  burdens  for  the 
preparation  of  the  safety  and 
effectiveness  sections  of  an  application 
that  are  imposed  by  existing  regulations, 
§§  314.50  and  601.2.  The  burden  totals 
do  not  include  an  increase  in  burden 
because  no  increase  is  anticipated.  This 
estimate  does  not  include  the  actual 
time  needed  to  conduct  studies  and 
trials  or  other  research  from  which  the 
reported  information  is  obtained. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

315.4.  315.5.  and  315.6 
601.33,  601.34,  and  601 .35 
Total 

3 
5 

8 

1 
1 

3 
5 
8 

2,000 
2,000 

6.000 
10.000 
16.000 

''  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  information  collection  provisions 
of  the  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  the  final  rule,  FDA  will  publish 
a  notice  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  the  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiiman  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviromnental  impact  statement 
is  required. 

ListofSab|ects 

21  CFR  Part  315 

Biologies,  Diagnostic 
radiopharmaceuticals.  Drugs. 


21  CFR  Part  601 

Administrative  practice  and 
procediue.  Biologies,  Confidential 
business  information. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  F*ublic 
Health  Service  Act,  the  Food  and  Ehug 
Administration  Modernization  Act,  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21 
CFR  chapter  I  is  amended  to  read  as 
follows: 

1.  Part  315  is  added  to  read  as  follows: 

PART  315— DIAGNOSTIC 
RADIOPHARMACEUTICALS 

Sec. 

315.1  Scope. 

315.2  Definition. 

315.3  General  bctors  relevant  to  safety  and 
effectiveness. 

315.4  Indications. 

315.5  Evaluation  of  effectiveness. 

315.6  Evaluation  of  safety. 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353,  355,  371,  374.  379e;  sec.  122,  Pub.  L. 
105-115.  Ill  Stat.  2322  (21  U.S.C.  355  note). 


1315.1  Scope. 

The  regulations  in  this  part  apply  to 
radiopharmaceuticals  intended  for  in 
vivo  administration  for  diagnostic  and 
monitoring  use.  They  do  not  apply  to 
radiopharmaceuticals  intended  for 
therapeutic  purposes,  hi  situations 
where  a  particular  radiopharmaceutical 
is  proposed  for  both  diagnostic  and 
therapeutic  uses,  the 
radiopharmaceutical  must  be  evaluated 
taking  into  account  each  intended  use. 

5315.2  Deflnltton. 

For  purposes  of  this  part,  diagnostic 
mdiophannaceutical  means: 

(a)  An  article  that  is  intended  for  use 
in  the  diagnosis  or  monitoring  of  a 
disease  or  a  manifestation  of  a  disease 
in  humans  and  that  exhibits 
spontaneous  disintegration  of  unstable 
nuclei  with  the  emission  of  nuclear 
particles  or  photons;  or 

(b)  Any  nonradioactive  reagent  kit  or 
nuclide  generator  that  is  intended  to  be 
used  in  the  preparation  of  such  article 
as  defined  in  paragraph  (a)  of  this 
section. 
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§315.3    General  factors 
and  effacttvanass. 


ralavant  to  safety 


FDA's  determination  of  the  safety  and 
effectiveness  of  a  diagnostic 
radiopharmaceutical  includes 
consideration  of  the  following: 

(a)  The  proposed  use  of  the  diagnostic 
radiopharmaceutical  in  the  practice  of 
medicine, 

(b)  The  pharmacological  and 
toxicological  activity  of  the  diagnostic 
radiopharmaceutical  (including  any 
carrier  or  ligand  component  of  the 
diagnostic  radiopharmaceutical),  and 

(c)  The  estimated  absorbed  radiation 
dose  of  the  diagnostic 
radiopharmaceutical. 

S315.4    Indications. 

(a)  For  diagnostic 
radiopharmaceuticals,  the  categories  of 
proposed  indications  for  use  include, 
but  are  not  limited  to,  the  following: 

(1)  Structure  delineation; 

(2)  Functional,  physiological,  or 
biochemical  assessment; 

(3)  Disease  or  pathology  detection  or 
assessment;  and 

(4)  Diagnostic  or  therapeutic  patient 
management. 

(b)  Where  a  diagnostic 
radiopharmaceutical  is  not  intended  to 
provide  disease-specific  information, 
the  proposed  indications  for  use  may 
refer  to  a  biochemical,  physiological, 
anatomical,  or  pathological  process  or  to 
more  than  one  disease  or  condition. 

S  31 5  J    Evaluation  of  effectiveness. 

(a)  The  effectiveness  of  a  diagnostic 
radiopharmaceutical  is  assessed  by 
evaluating  its  ability  to  provide  useful 
clinical  information  related  to  its 
proposed  indications  for  use.  The 
method  of  this  evaluation  varies 
depending  upon  the  proposed 
indication(s)  and  may  use  one  or  more 
of  the  following  criteria: 

(1)  The  claim  of  structiue  delineation 
is  established  by  demonstrating  in  a 
defined  clinical  setting  the  ability  to 
locate  anatomical  structures  and  to 
characterize  their  anatomy. 

(2)  The  claim  of  functional, 
physiological,  or  biochemical 
assessment  is  established  by 
demonstrating  in  a  defined  clinical 
setting  reliable  measurement  of 
function(s)  or  physiological, 
biochemical,  or  molecular  process(es). 

(3)  The  claim  of  disease  or  pathology 
detection  or  assessment  is  established 
by  demonstrating  in  a  defined  clinical 
setting  that  the  diagnostic 
radiopharmaceutical  has  sufficient 
accuracy  in  identifying  or  characterizing 
the  disease  or  pathology. 

(4)  The  claim  of  diagnostic  or 
therapeutic  patient  management  is 


established  by  demonstrating  in  a 
defined  clinical  setting  that  the  test  is 
useful  in  diagnostic  or  therapeutic 
patient  management. 

(5)  For  a  claim  that  does  not  fall 
within  the  indication  categories 
identified  in  §  315.4,  the  applicant  or 
sponsor  should  consult  FDA  on  how  to 
establish  the  effectiveness  of  the 
diagnostic  radiopharmaceutical  for  the 
claim. 

(b)  The  accxuacy  and  usefulness  of  the 
diagnostic  information  is  determined  by 
comparison  with  a  reliable  assessment 
of  actual  clinical  status.  A  reliable 
assessment  of  actual  clinical  status  may 
be  provided  by  a  diagnostic  standard  or 
standards  of  demonstrated  accuracy.  In 
the  absence  of  such  diagnostic 
standard(s),  the  actual  clinical  status 
must  be  established  in  another  manner, 
e.g.,  patient  followup. 

§  31 5.6    Evaluation  of  safety. 

(a)  Factors  considered  in  the  safety 
assessment  of  a  diagnostic 
radiopharmaceutical  include,  among 
others,  the  following: 

(1)  The  radiation  dose; 

(2)  The  pharmacology  and  toxicology 
of  the  radiopharmaceutical,  including 
any  radionuclide,  carrier,  or  ligand; 

(3)  The  risks  of  an  incorrect  diagnostic 
determination; 

(4)  The  adverse  reaction  profile  of  the 
drug; 

(5)  Results  of  human  experience  with 
the  radiopharmaceutical  for  other  uses; 
and 

(6)  Results  of  any  previous  human 
experience  with  the  carrier  or  ligand  of 
the  radiopharmaceutical  when  the  same 
chemical  entity  as  the  carrier  or  ligand 
has  been  used  in  a  previously  studied 
product. 

(b)  The  assessment  of  the  adverse 
reaction  profile  includes,  but  is  not 
limited  to,  an  evaluation  of  the  potential 
of  the  diagnostic  radiopharmaceutical, 
including  the  carrier  or  ligand,  to  elicit 
the  following: 

(1)  Allergic  or  hypersensitivity 
responses, 

(2)  Immunologic  responses, 

(3)  Changes  in  the  physiologic  or 
biochemical  function  of  the  target  and 
nontarget  tissues,  and 

(4)  Clinically  detectable  signs  or 
symptoms. 

{c)(l)  To  establish  the  safety  of  a 
diagnostic  radiopharmaceutical,  FDA 
may  require,  among  other  information, 
the  following  tyf>es  of  data: 

(i)  Pharmacology  data, 

(ii)  Toxicology  data, 

(iii)  Clinical  adverse  event  data,  and 

(iv)  Radiation  safety  assessment. 

(2)  The  amount  of  new  safety  data 
required  will  depend  on  the 


characteristics  of  the  product  and 
available  information  regarding  the 
safety  of  the  diagnostic 
radiopharmaceutical,  and  its  carrier  or 
ligand,  obtained  from  other  studies  and 
uses.  Such  information  may  include,  but 
is  not  limited  to,  the  dose,  route  of 
administration,  fi^quency  of  use,  half- 
life  of  the  ligand  or  carrier,  half-life  of 
the  radionuclide,  and  results  of  clinical 
and  preclinical  studies.  FDA  will 
establish  categories  of  diagnostic 
radiopharmaceuticals  based  on  defined 
characteristics  relevant  to  risk  and  will 
specify  the  amount  and  type  of  safety 
data  that  are  appropriate  for  each 
category  (e.g.,  required  safety  data  may 
be  limited  for  diagnostic 
radiopharmaceuticals  with  a  well 
established,  low-risk  profile).  Upon 
reviewing  the  relevant  product 
characteristics  and  safety  information, 
FDA  will  place  each  diagnostic 
radiopharmaceutical  into  the 
appropriate  safety  risk  category. 

(d)  Radiation  safety  assessment.  The 
radiation  safety  assessment  must 
establish  the  radiation  dose  of  a 
diagnostic  radiopharmaceutical  by 
radiation  dosimetry  evaluations  in 
humans  and  appropriate  animal  models. 
The  maximum  tolerated  dose  need  not 
be  established. 

PART  601— UCENSING 

2.  The  authority  citation  for  part  601 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1561;  21  U.S.C. 
321,  351,  352,  353,  355,  360,  360c-360f, 
360h-360j,  371,  374,  379e,  381;  42  U.S.C. 
216.  241,  262,  263;  sec.  122,  Pub.  L.  105-115, 
111  Stat.  2322  (21  U.S.C.  355  note). 

$601.33    [Redesignated  as  §601.28] 

3.  Section  601.33  is  redesignated  as 

§  601.28  and  transferred  from  subpart  D 
to  subpart  C,  and  the  redesignated 
section  heading  is  revised  to  read  as 
follows: 

§601.28    Foreign  establishments  and 
products:  samples  for  each  importation. 


4.  Subpart  D  is  revised  to  read  as 
follows: 


Subpart  D— Diagnostic 
Radiophannacauticala 

Sec. 

601.30  Scope. 

601.31  Definition. 

601.32  General  factors  relevant  to  safety 
and  effectiveness. 

601.33  Indications. 

601.34  Evaluation  of  effectiveness. 

601.35  Evaluation  of  safety. 
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Subpart  D—Oiagnottic 
Radioptiarmacauticala    ' 

1601^   Scope. 

This  subpart  applies  to 
radiopharmaceuticals  intended  for  in 
vivo  administration  for  diagnostic  and 
monitoring  use.  It  does  not  apply  to 
radiopharmaceuticals  intended  tor 
therapeutic  purposes.  In  situations 
where  a  particular  radiopharmaceutical 
is  proposed  for  both  diagnostic  and 
therapeutic  uses,  the 
radiopharmaceutical  must  be  evaluated 
taking  into  account  each  intended  use. 

§601^1    Definition. 

For  ptuposes  of  this  part,  diagnostic 
radiopharmaceutical  means: 

(a)  An  article  that  is  intended  for  use 
in  the  diagnosis  or  monitoring  of  a 
disease  or  a  manifestation  of  a  disease 
in  humans  and  that  exhibits 
spontaneous  disintegration  of  unstable 
nuclei  with  the  emission  of  nuclear 
particles  or  photons;  or 

(b)  Any  nonradioactive  reagent  kit  or 
nuclide  generator  that  is  intended  to  be 
used  in  the  preparation  of  such  article 
as  defined  in  paragraph  (a)  of  this 
section. 

S  601 .32    General  factors  relevant  to  safety 
and  effectiveness. 

FDA's  determination  of  the  safety  and 
effectiveness  of  a  diagnostic 
'  radiopharmaceutical  includes 
consideration  of  the  following: 

(a)  The  proposed  use  of  the  diagnostic 
radiopharmaceutical  in  the  practice  of 
medicine; 

(b)  The  pharmacological  and 
toxicological  activity  of  the  diagnostic 
radiopharmaceutical  (including  any 
carrier  or  ligand  component  of  the 
diagnostic  radiopharmaceutical);  and 

(c)  The  estimated  absorbed  radiation 
dose  of  the  diagnostic 
radiopharmaceutical. 

§601.33    Indications. 

(a)  For  diagnostic 
radiopharmaceuticals,  the  categories  of 
proposed  indications  for  use  include, 
but  are  not  limited  to,  the  following: 

(1)  Structure  delineation; 

(2)  Functional,  physiological,  or 
biochemical  assessment; 

(3)  Disease  or  pathology  detection  or 
assessment;  and 

(4)  Diagnostic  or  therapeutic  patient 
management. 

(b}  Where  a  diagnostic 
radiopharmaceutical  is  not  intended  to 
provide  disease-specific  information, 
the  proposed  indications  for  use  may 
refer  to  a  biochemical,  physiological, 
anatomical,  or  pathological  process  or  to 
more  than  one  disease  or  condition. 


f  601 .34    Evaluation  of  effectiveness. 

(a)  The  effectiveness  of  a  diagnostic 
radiopharmaceutical  is  assessed  by 
evaluating  its  ability  to  provide  useful 
clinical  iniormation  related  to  its 
proposed  indications  for  use.  The 
method  of  this  evaluation  varies 
depending  upon  the  proposed 
indication(s)  and  may  use  one  or  more 
of  the  following  criteria: 

(1)  The  claim  of  structiu^  delineation 
is  established  by  demonstrating  in  a 
defined  clinical  setting  the  ability  to 
locate  anatomical  structiues  and  to 
characterize  their  anatomy. 

(2)  The  claim  of  functional, 
physiological,  or  biochemical 
assessment  is  established  by 
demonstrating  in  a  defined  clinical 
setting  reUable  measiuement  of 
function(s)  or  physiological, 
biochemical,  or  molecular  process(es). 

(3)  The  claim  of  disease  or  pathology 
detection  or  assessment  is  established 
by  demonstrating  in  a  defined  clinical 
setting  that  the  diagnostic 
radiopharmaceutical  has  sufficient 
accuracy  in  identifying  or  characterizing 
the  disease  or  pathology. 

(4)  The  claim  of  diagnostic  or 
therapeutic  patient  management  is 
established  by  demonstrating  in  a 
defined  clinical  setting  that  die  test  is 
useful  in  diagnostic  or  therapeutic 
patient  management. 

(5)  For  a  claim  that  does  not  fail 
within  the  indication  categories 
identified  in  §  601.33,  the  applicant  or 
sponsor  should  consult  FDA  on  how  to 
establish  the  effectiveness  of  the 
diagnostic  radiopharmaceutical  for  the 
claim. 

(b)  The  accuracy  and  usefulness  of  the 
diagnostic  information  is  determined  by 
comparison  with  a  reliable  assessment 
of  actual  clinical  status.  A  reliable 
assessment  of  actual  clinical  status  may 
be  provided  by  a  diagnostic  standard  or 
standards  of  demonstrated  accuracy.  In 
the  absence  of  such  diagnostic 
standard(s),  the  actual  clinical  status 
must  be  established  in  another  manner, 
e.g.,  patient  followup. 

§601.35    Evaluation  of  safety. 

(a)  Factors  considered  in  the  safety 
assessment  of  a  diagnostic 
radiopharmaceutical  include,  among 
others,  the  following: 

(1)  The  radiation  dose; 

(2)  The  pharmacology  and  toxicology 
of  the  radiopharmaceutical,  including 
any  radionuclide,  carrier,  or  ligand; 

(3)  The  risks  of  an  incorrect  diagnostic 
determination; 

(4)  The  adverse  reaction  profile  of  the 
drug; 


(5)  Results  of  human  experience  with 
the  radiopharmaceutical  for  other  uses; 
and 

(6)  Results  of  any  previous  human 
experience  with  the  carrier  or  ligand  of 
the  radiopharmaceutical  when  the  same 
chemical  entity  as  the  carrier  or  ligand         ^ 
has  been  used  in  a  previously  studied 
product. 

(b)  The  assessment  of  the  adverse 
reaction  profile  includes,  but  is  not 
limited  to,  an  evaluation  of  the  potential 
of  the  diagnostic  radiopharmaceutictd, 
including  the  carrier  or  ligand,  to  elicit 
the  following: 

(1)  Allergic  or  hypersensitivity 
responses, 

(2)  Immunologic  responses, 

(3)  Changes  in  the  physiologic  or 
biochemicd  function  of  the  tai^et  and 
nontarget  tissues,  and 

(4)  Clinically  detectable  signs  or 
symptoms. 

(c)(1)  To  establish  the  safety  of  a 
diagnostic  radiopharmaceutical,  FDA 
may  require,  among  other  information, 
the  following  types  of  data: 

(A)  Pharmacology  data, 

(B)  Toxicology  data, 

(C)  Clinical  adverse  event  data,  and 

(D)  Radiation  safety  assessment. 
(2)  The  amoimt  of  new  safety  data 

required  will  depend  on  the 
characteristics  of  the  product  and 
available  information  regarding  the 
safety  of  the  diagnostic 
radiopharmaceutical,  and  its  carrier  or 
ligand,  obtained  from  other  studies  and 
uses.  Such  information  may  include,  but 
is  not  limited  to,  the  dose,  route  of 
administration,  frequency  of  use,  half- 
life  of  the  ligand  or  carrier,  half-life  of 
the  radionuclide,  and  results  of  clinical 
and  preclinical  studies.  FDA  will 
establish  categories  of  diagnostic 
radiopharmaceuticals  based  on  defined 
characteristics  relevant  to  risk  and  will 
specify  the  amount  and  type  of  safety 
data  that  are  appropriate  for  each 
category  (e.g.,  required  safety  data  may 
be  limited  for  diagnostic 
radiopharmaceuticals  with  a  well 
established,  low-risk  profile).  Upon 
reviewing  the  relevant  product 
characteristics  and  safety  information, 
FDA  will  place  each  diagnostic        » 
radiophannaceutical  into  the 
appropriate  safety  risk  category. 

(d)  Radiation  safety  assessment.  The 
radiation  safety  assessment  must 
establish  the  radiation  dose  of  a 
diagnostic  radiopharmaceutical  by 
radiation  dosimetry  evaluations  in 
humans  and  appropriate  animal  models. 
The  Tin«yi"»'Tn  tolerated  dose  need  not 
be  established. 
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Dated:  April  16, 1999. 

William  K.  Hubbaid. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12320  Filed  5-14-99;  8:45  am] 

BIUMG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 
Oxytatracycilne  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Boehringer  Ingelheim 
Vetmedica,  Inc.  The  supplemental 
ANADA  provides  for  establishment  of  a 
28-day  withdrawal  period  for 
subcutaneous  use  of  oxytetracycline 
injection  in  cattle  and  for  intramuscular 
use  in  swine. 

EFFECTIVE  DATE:  May  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Flynn,  Center  for  Veterinary 
Medicine  {HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7570. 
SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Highway,  St.  Joseph, 
MO  64506,  filed  supplemental  ANADA 
200-008  that  provides  for  establishment 
of  a  28-day  withdrawal  period  for 
subcutaneous  use  in  cattle  and 
intramuscular  use  in  swine  of  Oxytefr** 
200  and  Bio-Mydn®  200 
(oxytetracycline  injection).  The  28-day 
withdrawal  period  for  the  intravenous 
and  intramuscular  use  of 
oxytetracycline  injection  in  cattle, 
assigned  as  part  of  the  original  approval, 
remains  unchanged.  The  drug  is  for 
intramuscular,  subcutaneous,  or 
intravenous  treatment  of  beef  cattle  and 
nonlactating  dairy  cattle  as  follows:  (1) 
Bacterial  pneumonia  and  shipping  fever 
complex  associated  with  Pasteurella 
spp.  and  Haemophilus  spp.;  (2) 
infectious  bovine  keratoconjunctivitis 
(pinkeye)  caused  by  Moraxella  bovis;  (3) 
foot  rot  and  diptheria  caused  by 
Fusobacterium  necrophorum;  (4) 
bacterial  enteritis  (scoiu-s)  caused  by 
Escherichia  coli;  (5)  wooden  tongue 
caused  by  Actinobacillus  lignieresii;  (6) 


leptospirosis  caused  by  Leptospira 
pomona;  and  (7)  woimd  infections  and 
acute  metritis  caused  by  strains  of 
streptococcal  and  staphylococcal 
organisms.  The  drug  is  for 
intramuscular  use  in  swine  for 
treatment  of  bacterial  enteritis  (scours, 
colibacillosis)  caused  by  E.  coli, 
pneiunonia  caused  by  P.  multocida,  and 
leptospirosis  caused  by  L.  pomona,  and 
in  sows  as  an  aid  in  the  control  of 
infectious  enteritis  (baby  pig  scours, 
colibacillosis)  in  suckling  pigs  caused 
by  E.  coli.  The  ANADA  is  approved  as 
of  March  16, 1999,  and  the  regulations 
are  amended  by  revising 
§522.1660(d)(2)(iii)(2lCFR 
522.1660(d)(2)(iii))  to  reflect  the 
approval.  Because  the  current  regulation 
failed  to  reflect  the  previously 
established  36-day  withdrawal  period 
for  subcutaneous  use  of  oxytetracycline 
injection  in  cattle,  no  revision  to 
§  522.1660(d)(l)(iii)  is  required  for  this 
supplemental  approval  that  establishes 
a  28-day  withdrawal  period  for 
subcutaneous  use  of  oxytetracycline 
injection  in  cattle.  The  basis  of  approval 
is  discussed  in  the  freedom  of 
information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11{e){2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 
Authority:  21  U.S.C.  360b. 


2.  Section  522.1660  is  amended  by 
revising  paragraph  (d)(2)(iii)  to  read  as 
follows: 

§522.1660    Oxyt«tracyclin«  Injection. 

*        *        •        •        * 

(d)  *  *  * 

(2)  *  *  * 

(iii)  Limitations.  Administer 
intramuscularly.  Do  not  inject  more 
than  5  milliliters  per  site  in  adult  swine. 
Discontinue  treatment  at  least  28  days 
prior  to  slaughter  when  provided  by 
000010,  000069,  011722,  053389, 
059130,  and  061623. 

Dated:  May  3, 1999. 
Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-12284  Filed  5-14-99;  8:45  am] 
BILLINQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

implantation  or  injectable  Dosage 
Form  New  Animal  Drugs;  ivermectin; 
ivermectin  and  Clorsulon 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Merial  Ltd.  One  supplement  provides 
for  use  of  ivermectin  injection,  and  the 
other  provides  for  the  use  of  ivermectin 
and  clorsulon  injection,  for  28-day 
persistent  control  of  lungworms  in 
cattle.  In  addition,  a  tolerance  for 
ivermectin  residues  in  cattle  muscle  is 
established. 

EFFECTIVE  DATE:  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:' 
Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Merial 
Ltd.,  2100  Ronson  Rd.,  Iselin,  NJ  08830- 
3077,  is  sponsor  of  NADA  128-409  that 
provides  for  use  of  Ivomec®  Injection  (1 
percent  ivermectin)  and  NADA  140-833 
that  provides  for  use  of  Ivomec®  Plus 
Injection  (1  percent  ivermectin  and  10 
percent  clorsulon)  in  cattle.  The 
NADA's  provide  for  use  of  the  drugs  for 
the  treatment  and  control  of 
gastrointestinal  roundworm,  lungworm. 
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grub,  lice,  and  mange  mite  infections,  to 
control  infection  and  to  protect  from 
reinfection  with  Dictyocaulus  viviparus 
and  Ostertagia  ostertagi  for  21  days  after 
treatment,  and  Haemonchus  placet, 
Trichostrongylus  axei,  Cooperia 
punctata,  C.  oncophora,  and 
Oesophagostomum  radiatum  for  14 
days  after  treatment.  Also,  NADA  140- 
833  provides  for  treatment  and  control 
of  liver  flukes.  Merial  Ltd.  filed 
supplements  to  both  NADA's  that 
amend  their  use  to  provide  for  control 
of  infection  and  protection  from 
reinfection  of  Dictyocaulus  viviparus  for 
28  days  after  treatment.  The 
supplements  are  approved  as  of  April  1, 
1999,  and  the  regulations  are  amended 
in  21  CFR  522.1192(d)(2)(ii)  and 
522.1193(d)(2)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  FDA  has  revised  the 
tolerances  for  residues  of  ivermectin  to 
establish  an  acceptable  daily  intake  and 
a  swine  muscle  tolerance  (63  FR  54352, 
October  9, 1998).  At  this  time,  FDA 
further  amends  the  ivermectin  residue 
tolerances  in  21  CFR  556.344  to 
establish  a  cattle  muscle  tolerance. 


In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  simunary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c)(2)(F)(iii)),  these 
supplemental  approvals  fo(.  food- 
producing  animals  qualify  for  3  years  of 
marketing  exclusivity  beginning  April  1, 
1999,  because  the  supplements  contain 
substantial  evidence  of  effectiveness  of 
the  drug  involved,  any  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safiety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplements  and  conducted  or 
sponsored  by  the  applicant.  Exclusivity 
applies  only  to  the  additional  indication 
for  persistent  effectiveness. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  these  actions  are  of  a 
type  that  do  not  individually  or 
cumulatively  have  a  significant  efiiect  on 
the  hiunan  environment.  Therefore, 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs,  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§522.1192    [Amended] 

2.  Section  522.1192  Ivermectin 
injection  is  amended  in  paragraph 
(d)(2)(ii)  in  the  last  sentence  by 
removing  "D.  viparus  and"  and  adding 
in  its  place'"D.  viviparus  for  28  days 
after  treatment,". 

3.  Section  522.1193  is  amended  in 
paragraph  (d)(2)  by  revising  the  last 
sentence  to  read  as  follows: 

f  522.1 1 93    tvermactin  and  dorsulon 
injection. 

*        •        •        •        • 

(d)*  *  * 

(2)  *  *  *  It  is  also  used  to  control 
infections  of  D.  viviparus  for  28  days 
afer  treatment,  O.  ostertagi  for  21  days 
after  treatment,  and  H.  placei,  T.  axei, 
C.  punctata,  C.  oncophora,  and  O. 
radiatum  for  14  days  after  treatment. 


PART  55fr-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

4.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

5.  Section  556.344  is  amended  by 
adding  paragr^h  (b)(2)(ii)  to  read  as 
follows: 

f  556.344    Ivennectin. 

*        *        •        •        • 

(b)*  *  * 
(2)*  *  * 
(ii)  Cattle.  10  parts  per  billion. 

Dated:  May  3,  1999. 
Margaret  Ann  Miller, 
Acting  Director,  Office  of  New  Aniipal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  99-12286  Filed  5-14-99;  8:45  am) 
BIUJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Adminittratlon 

21  CFR  Parts  556  and  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Sulfadinwthoxine  with 
Ormetoprim 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Roche 
Vitamins,  Inc.  The  supplemental  NADA 
provides  for  use  of  sulfadimethoxine/ 
ormetoprim  type  A  medicated  articles  to 
make  type  C  medicated  chukar  partridge 
feeds  used  for  the  prevention  of 
coccidiosis.  Also,  FDA  is  amending  the 
regulations  to  reflect  tolerances  for 
residues  of  sulfadimethoxine  and  for 
ormetoprim  in  edible  chukar  partridge 
tissues. 

EFFECTIVE  DATE:  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7569. 
SUPPl£MENTARY  INFORMATKW:  Roche 
Vitamins,  Inc.,  45  Waterview  Blvd., 
Parsippany,  NJ  07054-1298,  filed 
supplemental  NADA  40-209  that 
provides  for  use  of  Rofenaid®  40  (113.5 
grams  per  pound  (g/lb)  (25  percent) 
sulfadimethoxine  with  68.1  g/lb  (15 
percent)  ormetoprim)  type  A  medicated 
articles  to  make  type  C  chukar  partridge 
feeds  containing  113.5  grams  per  ton  (g/ 
t)  sulfadimethoxine  and  68.1  g/t 
ormetoprim.  The  type  C  chukar 
partridge  feeds  are  fed  continuously  to 
young  birds  up  to  8  weeks  of  age  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  kofoidi  and  E.  legionensis.  The 
supplemental  NADA  is  approved  as  of 
April  1, 1999.  The  regulations  are 
amended  in  21  CFR  558.575  to 
redesignate  paragraph  (c)  as  paragraph 
(d),  to  reserve  paragraph  (c),  to  amend 
paragraph  (a)  to  reflect  the  redesignation 
and  to  reflect  the  approval,  and  to  add 
paragraph  (d)(7)  to  further  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Also,  tolerances  are  established  for 
sulfadimethoxine  and  for  ormetoprim 
residues  in  edible  chukar  partridge 
tissues.  The  regulations  are  amended  in 
21  CFR  556.490  and  556.640, 
accordingly. 
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Approval  of  this  supplement  is  based 
on  data  and  information  in  Public 
Master  File  (PMF)  5157.  The  notice  of 
availability  of  a  simunary  of  the  data 
and  information  in  PMF  5157  and  of 
permission  to  use  it  to  support  approval 
of  a  NADA  or  supplemental  NADA  was 
published  in  the  Federal  Register  of 
July  19,  1996  (61  FR  37753). 

In  accordance  with  the  fireedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11{e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  imder  21  CFR 
25.33(d)(4)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 


21  CFR  Part  556 

Animal  drugs.  Foods. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  xmder  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342.  360b,  371. 

2.  Section  556.490  is  revised  to  read 
as  follows: 

S  556.490    Ormetoprlm. 

(a)  [Reserved] 

(b)  Tolerances.  A  tolerance  of  0.1  part 
per  million  (ppm)  is  established  for 
negligible  residues  of  ormetoprim  in 
uncooked  edible  tissues  of  chickens, 
turkeys,  ducks,  salmonids,  catfish,  and 
chukar  partridges. 

3.  Section  556.640  is  revised  to  read 
as  follows: 

f  556.640    SuNadliiMthcxtn*. 

(a)  [Reserved] 


(b)  Tolemnces.  (1)  A  tolerance  of  0.1 
part  per  million  (ppm)  is  established  for 
negligible  residues  of  sul&dimethoxine 
in  imcooked  edible  tissues  of  chickens, 
turkeys,  cattle,  ducks,  salmonids, 
catfish,  and  chukar  partridges. 

(2)  A  tolerance  of  0.01  ppm  is 
established  for  negligible  residues  of 
sulfadimethoxine  in  milk. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

4.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

5.  Section  558.575  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (c)  as  paragraph  (d),  reserving 
paragraph  (c),  and  adding  paragraph 
(d)(7)  to  read  as  follows: 

§558.575    Sulfadlmetttoxine,  ormetoprim. 

(a)  Approvals.  Type  A  medicated 
articles  to  sponsors  as  identified  in 
§  510.600(c)  of  this  chapter  for  uses  as 
in  paragraph  (d)  of  this  section  as 
follows: 

(1)  25  percent  sufadimethoxine  and 
15  percent  ormetoprim  to  000004  for 
use  for  poultry  as  in  paragraphs  (d)(1), 
(d)(2),  (d)(3),  (d)(4).  and  (d)(7)  of  this 
section. 

(2)  25  percent  sulfadimethoxine  and  5 
percent  ormetoprim  to  000004  for  use 
for  fish  as  in  paragraphs  (d)(5)  and  (d)(6) 
of  this  section. 
***** 

(c)  [Reserved] 
(d)*  *  * 

(7)  Chukar  partridges — (i)  Amount  per 
ton.  Sulfadimethoxine  113.5  grams 
(0.0125  percent)  plus  ormetop^i^l  68.1 
grams  (0.0075  percent). 

(ii)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria  kofoidi 
and  E.  legionensis. 

(iii)  Limitations.  Feed  continuously  to 
young  birds  up  to  8  weeks  of  age  as  sole 
ration. 

Dated:  April  30, 1999. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-12285  Filed  5-14-99;  8:45  am] 

BILLING  CODE  4160-ai-f 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[USCG  1998-^23] 
RIN2115-AF55 

implementation  of  the  National 
invasive  Species  Act  of  1996  (NiSA) 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  rule  with  request  for 
comments. 


summary:  To  comply  with  the  National 
hivasive  Species  Act  of  1996  (NISA),  the 
Coast  Guard  establishes  both  regulations 
and  voluntary  guidelines  to  control  the 
invasion  of  aquatic  nuisance  species 
(ANS).  Ballast  water  from  ships  is  one 
of  the  largest  pathways  for  the 
intercontinental  introduction  and 
spread  of  ANS.  This  rule  amends 
existing  regulations  for  the  Great  Lakes 
ecosystem,  establishes  volimtary  ballast 
water  management  guidelines  for  all 
other  waters  of  the  United  States,  and 
establishes  mandatory  reporting  for 
nearly  all  vessels  entering  waters  of  the 
United  States. 

DATES:  This  interim  rule  is  effective  July 
1, 1999.  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  July  16,  1999. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (0MB)  on 
collection  of  information  must  reach 
0MB  on  or  before  July  16, 1999. 
ADDRESSES:  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  of  the  following  methods  to 
help  us  avoid  confusion  in  the  public 
dodcet: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-1998-3423),  U.S. 
Department  of  Transportation,  room  PL- 
401, 400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  nimiber  is  202-366- 
9329. 

(3)  By  fax  to  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  may  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
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Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

You  can  get  the  International 
Maritime  Organization  (IMO) 
publications  and  documents  referred  to 
in  this  preamble  from  the  International 
Maritime  Organization,  Publications 
Section,  4  Albert  Embankment,  London 
SEl  7SR,  England. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact 
Lieutenant  Mary  Pat  McKeown,  Project 
Manager,  U.S.  Coast  Guard 
Headquarters,  Office  of  Operating  and 
Environmental  Standards  (G-MSO), 
telephone  202-267-0500.  For  questions 
on  viewing,  or  submitting  material  to, 
the  docket,  contact  Dorothy  Walker, 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  niunber  for  this  rulemaking 
(USCG-1998-3423),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  appUes,  and  give 
the  reason  for  each  comment.  If  you 
submit  comments  by  mail  or  hand 
delivery,  submit  them  in  an  imbound 
format,  no  larger  than  8Vz  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  they  reached  the 
Facility,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  interim  rule  in 
view  of  the  comments. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  request  one  by 
submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 


would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  History 

On  April  8, 1993,  the  Coast  Guard 
published  a  final  rule  titled  "Ballast 
Water  Management  for  Vessels  Entering 
the  Great  Lakes"  in  the  Federal  Register 
(58  FR  18330).  The  rule  established 
mandatory  procedures  for  the  Great 
Lakes  in  33  CFR  part  151,  subpart  C. 

On  December  30, 1994,  we  published 
a  final  rule  titled  "Ballast  Water 
Management  for  Vessels  Entering  the 
Hudson  River"  in  the  Federal  Register 
(59  FR  67632).  The  rule  amended  the 
regulations  in  33  CFR  part  151  to 
include  requirements  for  portions  of  the 
Hudson  River,  which  connects  to  the 
Great  Lakes. 

On  April  10, 1998,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
titled  "Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA)"  in 
the  Federal  Register  (63  FR  17782).  The 
Coast  Guard  received  53  letters 
commenting  on  the  NPRM.  Several 
letters  requested  more  time  to  comment. 

On  June  16, 1998,  we  published  a 
notice  (63  FR  32780)  to  reopen  the 
comment  period  imtil  August  8, 1998. 
On  June  16, 1998,  we  also  published  a 
correction  notice  in  the  Federal  Register 
(63  FR  32780],  making  minor  editorial 
corrections  to  the  NPRM.  No  public 
meeting  was  requested,  and  none  was 
held. 

Background  and  Purpose 

Aquatic  nuisance  species  invasions 
through  ballast  water  are  now 
recognized  as  a  serious  problem 
threatening  global  biological  diversity 
and  hiunan  health. 

On  November  29, 1990.  Congress 
enacted  the  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  Act  of 
1990  (NANPCA)  (Pub.  L.  101-646). 
Congress  enacted  NANPCA  to  prevent 
and  control  infestations  of  zebra 
mussels  and  other  nonindigenous 
aquatic  nuisance  species  in  coastal  and 
inland  waters  of  the  United  States. 

On  October  26,  1996,  Congress 
enacted  the  National  Invasive  Species 
Act  of  1996  (NISA)  (Pub.  L.  104-332) 
which  amended  and  reauthorized 
NANPCA  (the  Act).  Congress  enacted 
the  Act  to  provide  for  bsdlast  water 
management  to  prevent  the  introduction 
and  spread  of  nonindigenous  species 
into  the  waters  of  the  United  States. 

On  November  27, 1997,  the  IMO 
Marine  Environmental  Protection 
Committee  (MEPC)  adopted  Resolution 
A.868(20),  "Guidelines  for  the  Control 


and  Management  of  Ships'  Ballast  Water 
to  Minimize  the  Transfer  of  Harmful 
Aquatic  Organisms  and  Pathogens."  The 
IMO  recommends  that  all  maritime 
nations  of  the  world  adopt  and  use  these 
volimtary  guidelines. 

The  regulations  and  guidelines  in  this 
rule  will  help  control  the  spread  of 
invasive  species.  This  rule  will 
implement  the  Act  by — 

•  Requiring  operators  of  vessels 
entering  waters  of  the  United  States 
frt>m  beyond  the  EEZ  to  submit  a  ballast 
water  management  report; 

•  Providing  voluntary  ballast  water 
management  guidelines  for  operators  of 
vessels  entering  waters  of  the  United 
States  from  beyond  the  Exclusive 
Economic  Zone  (EEZ):  and 

•  Promoting  ballast  water 
management  for  operators  of  all  vesseb 
in  waters  of  the  United  States. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  53 
comment  letters,  containing  361  specffic 
comments  on  the  NPRM.  The 
paragraphs  in  this  section  discuss  the 
comments  we  received  and  the  Coast 
Guard's  responses,  and  explain  any 
changes  we  made  to  the  proposed 
regulations.  General  comments  on  the 
r\ilemaking  are  discussed  first,  followed 
by  comments  on  specific  sections  of  the 
regulation.  Other  changes  to  the 
proposed  rule,  not  based  on  comments, 
are  discussed  last. 

General  Comments 

Several  conunents  asked  the  Coast 
Guard  to  extend  the  comment  period  to 
allow  adequate  time  to  comment  on  the 
proposed  requirements  in  the  NPRM. 
We  determined  that  allowing  the  public 
more  time  to  comment  would  help  us 
develop  a  better  rule.  Therefore,  we 
extended  the  comment  period  until 
August  8, 1998. 

Numerous  comments  asked  for  more 
stringent  regulations  and  more 
restrictive  ballast  water  management 
control  methods.  Other  comments  asked 
for  less  strict  regulations  and  more 
lenient  requirements  for  ballast  water 
management  control  methods. 

The  Coast  Guard  has  determined  that 
the  regulations  adopted  in  this  rule 
acnuately  reflect  the  requirements  of 
the  Act  and  represent  the  most  practical 
and  efliective  ballast  water  management 
method  available  at  this  time.  We  will 
continue  to  support  and  encourage  the 
development  of  more  efficient  and 
effective  methods  of  protecting  waters  of 
the  United  States  from  non-indigenous 
aquatic  nuisance  species. 

Three  comments  wanted  to  make  siue 
that  the  regulations  in  the  proposed  rule 
wrill  be  the  national  requirements.  The 
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comments  didn't  want  States  or  other 
levels  of  government  to  issue  other 
regulations  that  exceed  or  make 
significant  changes  to  these  regulations. 

It  has  long  been  the  Coast  Guard's 
position  that  consistent  standards  of 
universal  application,  coupled  with 
Federal  initiatives  to  address  imique 
regional  concerns,  are  the  best  means  of 
meeting  local  and  national 
environmental  goals  with  the  least 
disruption  to  international  maritime 
commerce.  To  avoid  potential  conflicts 
and  duplication,  we  request  that  any 
political  subdivision  of  the  United 
States  contemplating  any  laws, 
regulations,  or  requirements  regarding 
the  discharge  of  ballast  water,  consider 
this  regulation  prior  to  taking  action. 

The  Coast  Guard  will  try  to  maintain 
nationwide  consistency  in  methods  for 
control  of  invasive  species  and  is 
committed  to  ensuring  national 
consistency  for  any  regulations  touching 
on  the  design,  construction,  equipment, 
manning  and  operation  of  vessels  that 
were  established  as  international  rules 
and  regulations  adopted  by  the 
International  Maritime  Organization  and 
ratified  by  the  United  States. 

However,  this  regulation  isn't 
intended  to  preempt  any  State,  regional, 
or  local  efforts  that  exceed  but  do  not 
conflict  with  the  standards  set  forth  in 
this  rule.  Section  1205  of  the  Act  states 
that— 

Nothing  in  this  title  shall  affect  the 
authority  of  any  State  or  political  subdivision 
thereof  to  adopt  or  enforce  control  measures 
for  aquatic  nuisance  species,  or  diminish  or 
affect  the  jurisdiction  of  any  State  over 
species  of  fish  and  wildlife. 

Five  comments  addressed  statements 
in  the  Backgroimd  and  Purpose  section 
of  the  NPRM.  One  comment  noted  that 
cholera  was  detected  in  ballast  water; 
however,  there  wasn't  conclusive 
evidence  that  linked  the  strain  of 
cholera  detected  to  the  contaminated 
shellfish  in  Mobile  Bay.  Another 
comment  agreed  with  the  statement  that 
more  than  40  species  have  appeared  in 
the  Great  Lakes  since  1960.  However, 
the  comment  noted  that  "very  few 
(species)  if  any,  have  been  introduced 
since  the  Canadian  voluntary  ballast 
water  exchange  guidelines  of  1989  and 
the  USCG  exchange  requirements  of 
1993."  Another  conunent  noted  that  in 
the  Description  of  the  Problem  section 
of  the  NPRM,  the  reference  to  Ptu^ile 
Loosestrife  implies  that  the  species 
entered  the  United  States  only  through 
ballast  water.  The  comment  noted  that 
the  species  may  have  entered  the  United 
States  through  solid  ballast,  but  the 
floral  industry  is  primarily  responsible 
for  bringing  the  Purple  Loosestrife  into 


the  United  States.  Therefore,  the 
comment  suggested  that  we  use  other 
suitable  examples  such  as  the  roimd 
nosed  goby  or  the  spiny  waterflea. 

Fifty-six  comments  discussed  the 
organization  and  clarity  of  the 
regulations.  Foiu  comments  expressed 
support  for  the  proposed  rule  and 
suggested  minor  modifications.  One 
comment  supported  the  proposed  rule 
as  written.  Ten  comments  stated  that  the 
regulations  were  confusing  as  written. 
One  comment  requested  a  "plain 
English  guide  for  mariners."  The  Coast 
Guard  has  revised  this  rule  to  better 
organize  and  clarify  the  information. 
Specific  changes  are  discussed  within 
each  section. 

We  received  eight  comments  on  the 
IMO  "Guidelines  for  the  Control  and 
Management  of  Ships'  BaUast  Water  to 
Minimize  the  Transfer  of  Harmful 
Aquatic  Organisms  and  Pathogens" 
(IMO  Resolution  A.868(20),  adopted 
November  1997).  Two  conunents 
wanted  the  Coast  Guard  to  continue  to 
issue  regulations  that  are  consistent 
with  IMO  guidelines. 

The  Coast  Guard  will  be  consistent 
with  any  international  agreement, 
agreed  to  by  the  United  States, 
governing  management  of  the  transfer  of 
nonindigenous  aquatic  species  by 
vessel. 

Five  comments  discussed  the  ballast 
water  management  plan.  Foiu-  of  the 
comments  supported  a  request  that  a 
ballast  water  management  plan  be 
carried  and  maintained  aboard  the 
vessel.  The  other  comment  opposed  the 
request  to  carry  and  maintain  a  ballast 
water  management  plan. 

In  §  151.2035(a)(7),  we  request  that 
owners  and  operators  develop  ballast 
water  management  plans  specific  to 
their  vessels.  The  Coast  Guard  is 
working  with  IMO  to  identify  what 
information  needs  to  be  contained  in  the 
ballast  water  management  plan.  When 
that  information  is  determined,  we  will 
publish  it  in  the  Federal  Register. 

Fifteen  comments  related  to  what 
would  trigger  the  implementation  of 
mandatory  national  ballast  water 
management  regulations. 

The  Act  requires  the  Coast  Guard  to 
publish  national  voluntary  guidelines 
for  the  control  of  aquatic  nuisance 
species.  The  Act  lists  the  specific 
criteria  that  will  cause  or  allow  these 
guidelines  to  become  mandatory.  These 
are  detailed  in  the  following  paragraphs. 

Two  conunents  asked  what  would 
happen  if  a  vessel  fails  to  comply  with 
the  mandatory  reporting  requirements. 
The  Act  directs  the  Coast  Guard  to 
assess  the  rate  of  compliance  with  the 
guidelines,  using  the  ballast  water 
management  reports  we  receive  ft'om  the 


owners  and  operators  who  submit  the 
reports  in  accordance  with  the  Act.  If 
we  can't  assess  the  rate  of  compliance 
with  these  guidelines  because  we  don't 
have  adequate  reports  (i.e.,  numbers  of 
reports  or  accinate  reports),  then  we  are 
required  to  issue  regulations  making  the 
voluntary  guidelines  mandatory. 

If  we  find  that  the  volimtary 
guidelines  are  not  adequate  or  effective, 
at  reducing  introduction  and  spread  of 
nonindigenous  aquatic  species  into 
waters  of  the  United  States,  the  Coast 
Guard  must  establish  mandatory 
requirements. 

'Thirteen  comments  asked  us  to  clarify 
what  criteria  we  will  use  to  determine 
the  adequacy  and  effectiveness  of  the 
voluntary  guidelines. 

The  authority  and  responsibility  for 
developing  these  criteria  was  given  to 
the  Aquatic  Nuisance  Species  Task 
Force  (ANSTF)  by  the  Act.  The  ANSTF 
has  formed  the  Ad  Hoc  Voluntary 
Ballast  Water  Guidelines  Effectiveness 
Criteria  Committee  to  develop  these 
criteria.  The  committee's  meetings  will 
be  open  to  the  public.  The  U.S.  Fish  and 
Wildlife  Service  will  aimbimce  the 
dates  and  times  for  the  meetings  in  the 
Federal  Register.  In  addition,  the  Coast 
Guard  worked  with  the  Smithsonian 
Enviromnental  Research  Center  and 
came  up  with  suggestions  for 
monitoring  the  rate  of  compliance  with 
the  gmdelines.  The  suggestions  are 
listed  in  the  "National  Ballast  (Water) 
Information  Clearinghouse:  Function, 
Design,  and  Implementation"  Progress 
Report  I,  which  has  been  submitted  by 
the  Department  of  Transportation  to 
Congress  and  the  ANSTF. 

One  comment  asked  us  to  consider 
conducting  a  risk  assessment  of  the  Gulf 
Coast.  The  Coast  Guard  encourages 
studies  which  would  detail  what 
species  are  present  and  what  species 
may  threaten  specific  water  bodies.  We 
recommend  that  you  submit  yoiu" 
proposals  to  conduct  these  studies  to 
the  ANSTF,  and  to  any  other 
appropriate  funding  agency. 

One  comment  asked  the  Coast  Guard 
to  develop  a  chart  showing  the  500 
meter  (1640  feet/273  fathoms)  or  2,000 
meter  (6.650  feet/1,093  fathoms)  contotu 
line.  Bathymetric  charts  which  show  the 
measurement  of  the  depth  of  large 
bodies  of  water  are  already  available. 
You  can  buy  the  charts  from  a  vendor, 
or  from  an  organization  such  as  the 
National  Oceanographic  and 
Atmospheric  Administration  National 
Data  Center  or  the  U.S.  National 
Geophysical  Data  Center.  However, 
vessel  owners  and  operators  are  already 
required  to  maintain  detailed  navigation 
charts  aboard  their  vessels  that  show  the 
depths  of  the  waters  where  they  operate. 


issues,  any 
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Several  comments  were  concerned 
that  the  estimate  of  costs  for  preparing, 
submitting,  collecting,  collating,  and 
filing  the  information  obtained  seemed 
to  be  a  low  estimate.  Due  to  the 
expansion  of  the  Coast  Guard  Aquatic 
Nuisance  Species  program  efforts  this 
fiscal  year,  and  the  current  number  of 
vessels  to  be  considered  (as  obtained 
from  the  Coast  Guard  Marine  Safety 
Management  System),  these  conunents 
are  correct.  The  Coast  Guard  has 
reexamined  these  costs  and  the  current 
Regulatory  Evaluation  accurately 
reflects  ciurent  costs. 

Several  comments  wanted  the  Coast 
Guard  to  consider  costs  associated  with 
ballast  exchange  and  ballast  water 
management  plans  in  the  rule 
implementing  the  voluntary  national 
guidelines.  The  Coast  Guard  will 
estimate  the  costs  and  benefits  of 
required  portion  of  the  rulemaking. 
Costs  associated  with  the  ballast  water 
management  plan  and  ballast  water 
exchange  are  voluntary  and  we  didn't 
address  these  costs  in  this  rule. 

Two  comments  specified  that  the 
spread  of  aquatic  nuisance  species  is  a 
naturally  occurring  phenomenon  and 
not  pollution.  These  comments  further 
stated  that  natiue  will  always  "create 
checks  and  balances  in  the  mediimi  and 
long  term."  These  comments  also  stated 
that  aquatic  nuisance  species  are  a 
quarantine  problem,  not  a  pollution 
problem. 

The  Coast  Guard  disagrees  with  some 
of  these  comments.  We  agree  that  some 
spread  of  exotic  species  does  occxu' 
natiually  and  nature  does  create 
"checks  and  balances."  However, 
shipping  allows  many  organisms  to 
bjrpass  natmal  barriers  such  as  the  open 
ocean,  different  salinity  levels,  and 
ability  to  reach  hospitable  ecosystems, 
etc.  lliis  means  that  the  natinal'checks 
and  balances  are  disrupted  and  can  no 
longer  prevent  introductions  and 
degradation  of  ecosystems.  Further, 
while  there  is  overlap  with  quarantine 
issues,  anything  that  makes  an 


ecosystem  less  suitable  for  an  activity, 
or  unfit  for  or  harmful  to  living  things 
is  a  pollutant. 

One  comment  asked  the  Coast  Guard 
to  accept  dual  load  lines.  The  comment 
stated  that  dual  load  lines  on  the  vessel 
will  reduce  the  amount  of  ballast  water 
the  vessel  will  carry  into  waters  of  the 
United  States. 

We  would  have  to  consider  many 
factors  not  within  the  scope  of  this 
rulemaking  to  determine  whether  the 
United  States  should  accept  dual  load 
lines.  This  rulemaking  doesn't  address 
dual  load  lines  and  we  didn't  make  any 
changes  based  on  this  comment. 

One  comment  wanted  to  know  if  the 
Coast  Guard  intended  to  "incorporate  by 
reference"  or  require  vessel  operators  to 
carry  the  "Guidelines  for  the  Control 
and  Management  of  Ships'  Ballast  Water 
to  Minimize  the  Transfer  of  Harmful 
Aquatic  Organisms  and  Pathogens  (IMO 
Resolution  A.868{20),  adopted 
November  1997)."  We  want  to  ensure 
that  vessel  operators  are  aware  that 
these  guidelines  exist,  but  we  aren't 
incorporating  them  by  reference  or 
requiring  vessel  operators  to  carry  the 
guidelines  on  board  their  vessels.  Many 
of  the  recommendations  we  make  in  this 
rule  are  adapted  from  those  guidelines. 
However,  we  have  made  revisions  based 
upon  the  needs  of  our  domestic  waters. 

Two  comments  wanted  to  know  how 
the  Coast  Guard  will  handle  the  issue  of 
a  vessel  operator  who  declares  "No 
Ballast  on  Board  (NOBOB)."  A  vessel 
with  NOBOB  may  not  have  a  large 
quantity  of  ballast  water  on  board,  but 
the  vessel  does  retain  sediment  and 
residual  ballast  water.  The  Coast  Guard 
requests  in  this  regulation  that  all 
vessels  remove  sediments  in  an 
appropriate  manner  on  a  regular  basis. 
We  are  working  on  identifying  possible 
management  methods  to  reduce  the 
threat  of  a  vessel  operator  claiming 
NOBOB.  However,  it  would  be 
premature  to  issue  regulations 
specifically  for  these  vessels  at  this 
time.  To  ask  a  vessel  operator  in  a 
NOBOB  status  to  conduct  a  ballast  water 


exchange  could  destabilize  a  vessel, 
causing  it  to  submerge  its  load  line  or 
compromise  seaworthiness  by 
exceeding  hull  girder  stress  limits,  or 
increase  the  stresses  on  the  hull  to  the 
point  they  fracture. 

Comments  on  Specific  Sections  of  the 
Rule 

What  Vessels  Does  This  Subpart  Apply 
to  (§151.1502)? 

Thirty-eight  comments  discussed  the 
NPRM's  appUcability  section, 
§  151.1502.  Many  of  the  conunents 
seemed  to  misunderstand  the 
applicability  section.  Others  seemed  to 
misunderstand  who  is  exempt  from  the 
requirements  of  this  rule.  One  comment 
suggested  that  we  separate  the  existing 
mandatory  ballast  control  regidations 
for  the  Great  Lakes  and  the  Hudson 
River  to  make  it  easier  to  understand  the 
national  program.  Two  comments  stated 
that  the  NPRM  proposes  changes  that 
could  increase  die  chances  of  invasive 
species  entering  the  Great  Lakes. 

In  response  to  these  comments,  we 
have  changed  the  organization  of  the 
rule.  We  will  revise  the  existing 
regulations  in  33  CFR  151  subpart  C. 
The  new  subpart  C  will  detail  the 
additional  requirements  for  vessels 
entering  the  Great  Lakes  and  Hudson 
River.  We  will  add  a  new  subpart  D  to 
33  CFR  part  151.  Subpart  D  will  detail 
mandatory  and  voluntary  requirements 
for  all  vessels  operating  in  waters  of  the 
United  States  (including  the  Great  Lakes 
and  Hudson  River).  The  section 
numbers  in  this  rule  are  different  from 
the  section  numbers  in  the  NPRM 
because  of  these  changes.  Please  use  the 
following  cross-reference  table  to  follow 
these  changes. 

Instructions  for  the  Table:  Find  the 
old  section  number  listed  in  the  NPRM 
in  the  first  column  and  read  across  to 
the  second  column  to  find  the 
corresponding  new  section  number  in 
this  nUe.  The  third  column  lists  the 
section  numbers  for  subpart  C. 


33  CFR 

Description  of  section 

1 

Section  numt)ers  In  the  NPRM 

Section  numbers  in  subpart  D 
(waters  of  the  United  States  in- 
cluding the  Great  Lakes  and  Hud- 
son River) 

Section  numbers  in  subpart  C 
(Great  Lakes  and  Hudson  River) 

Purpose 

Applicability: 

For  Vessels 

151.1500 

151 .1502 

151.2000 

151.2005,          151.2010         and 

151.2015. 
1 51 .2020 

151.1500. 
151.1502. 

For  Ballast  Water 

Definitions           

151.1504 '. 

151.2025 

151.1504. 

Penalties  

KAandatorv  Raauirements  

151.1506 

151.1508 

16   U.S.C.   under  certain   provi- 
sions. 
151 .2040 

151.1506,  151.1508.  16  U.S.C. 
151.1510. 

Safety - 

151.1510 

151.2030 

151.1512. 
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Description  of  section 


AKemative  Methods: 

Required  „ 

Requested  

Mandatory: 

Reporting  

Recordkeeping 

Voluntary  Guidelines 

Compliance  and  Monitoring 


33CFR 


Section  numbers  in  the  NPRM 


151.1512 

151.1514 
151.1514 

151.1516 
151.1518 


Section  numbers  in  subpart  D 
(waters  of  the  United  States  in- 
cluding the  Great  Lakes  and  Hud- 
son River) 


151.2035(b) 

151.2040  .... 
151.2045  .... 

151.2035  .... 
151.2050  .... 


Section  numbers  in  subpart  C 
(Great  Lakes  and  Hudson  River) 


151.1514. 


151.2040. 

151.2045  (also 

§151.1516). 

151.1516. 


satisfies 


Five  comments  requested  that  we  add 
an  exemption  for  other  types  of  vessels 
operating  on  voyages  between  the  States 
and  Territories  of  the  United  States.  One 
comment  stated  that  there  shouldn't  be 
any  exemptions  for  owners  and 
operators  of  passenger  vessels. 

The  applicability  and  exemptions  in 
this  rule  are  taken  directly  from  the  Act. 
Additionally,  we  don't  have  scientific 
and  technological  support  to  include 
exemptions  for  other  vessels,  or  for 
other  voyages  outside  of  the  EEZ.  The 
Coast  Guard  can  only  remove  the 
exemption  for  passenger  vessels  if  we 
find  that  their  ballast  water  treatment 
systems  are  less  effective  than  ballast 
water  exchange.  The  regulations  that 
apply  to  voyages  between  States  and 
Territories  of  the  United  States  are  in 
subparts  C  and  D. 

Two  comments  expressed  concern 
about  the  regulations  that  apply  to 
Mobile  Offshore  Drilling  Units  (MODU). 
One  of  these  comments  had  specific 
concerns  about  ballast  procedures  for 
tanks  that  may  be  in  continuous  contact 
with  the  sea. 

The  Coast  Guard  has  determined  that 
a  blanket  exemption  for  MOOUs  isn't 
warranted.  However,  we  encourage 
vessel  owners  and  operators  to  bring 
their  specific  ballast  issues  to  the  Coast 
Guard  for  consideration  for  alternative 
compliance.  Methods  for  submitting 
alternative  compliance  proposals  are 
detailed  in  §  151.2035(b)(3)  of  this 
regulation.  We  will  need  more  detailed 
information  on  flow  rates,  volumes 
exchanged,  etc.,  before  we  can  make  a 
determination  on  whether  a  particular 
MODU  should  be  exempt. 

Two  comments  asked  us  to  clarify 
whether  this  rule  applies  to  foreign 
vessels.  In  §  151.2005,  we  state  that  this 
regulation  applies  to  the  owners  and 
operators  of  U.S.  and  foreign  vessels. 

Three  comments  asked  us  to  clarify 
whether  the  mandatory  requirements  in 
this  rule  apply  to  military  vessels.  In 
§  151.2010,  we  clarify  that  mandatory 
provisions  of  this  rule  don't  apply  to 


vessels  of  the  Department  of  Defense, 
the  Coast  Guard,  or  those  vessels  of  the 
Armed  Forces  that  are  subject  to  the 
"Uniform  National  Discharge  Standards 
for  Vessels  of  the  Armed  Forces 
(UNDS)."  (Federal  Water  Pollution 
Control  Act— 33  U.S.C.  1322(n)).  We 
don't  intend  for  these  regulations  to 
replace  or  interfere  with  practices 
already  addressed  by  section  1103  of  the 
Act  or  by  UNDS. 

Five  comments  suggested  that  we  also 
provide  guidelines  or  requirements  for 
owners  and  operators  on  domestic 
voyages. 

'The  Coast  Guard  agrees  with  these 
comments.  In  §  151.2035(a),  we  have 
included  guidelines  (precautionary 
practices)  for  all  vessels  equipped  with 
ballast  tanks  that  operate  in  waters  of 
the  United  States.  However,  the  Act 
doesn't  give  the  Coast  Guard  the 
authority  to  require  owmers  and 
operators  of  vessels  engaged  in  domestic 
trade  to  perform  ballast  water 
management  methods  such  as  ballast 
water  exchange. 

One  comment  requested  that  ballast 
water  management  methods,  such  as 
ballast  water  exchange  only  apply  to 
vessels  that  have  operated  beyond  the 
EEZ  for  more  than  48  hours.  The  Coast 
Guard  has  reviewed  the  legislation  and 
determined  that  this  is  contrary  to  the 
intent  of  the  Act. 

One  comment  noted  that  in  the 
regulations  we  consider  a  transit  from 
Alaska,  or  Hawaii  to  the  continental 
United  States  a  voyage,  but  we  don't 
consider  a  transit  from  a  Canadian  port 
to  the  continental  United  States,  Hawaii, 
or  Alaska  a  voyage.  Two  comments 
wanted  to  know  if  the  proposed 
regulations  apply  to  voyages  bom  U.S. 
territories. 

We  imderstand  that  the  wording  of 
this  section  in  the  NPRM  was  unclear. 
We  have  reworded  §  151.2025  to  clarify 
when  this  regulation  applies.  Any 
vessel,  unless  exempted  by  §  151.2010, 
on  a  voyage  to  a  U.S.  port,  that  in  any 
portion  of  that  voyage  has  operated 


beyond  the  EEZ  of  the  United  States  or 
an  equivalent  zone  of  Canada  (generally 
200  miles  seaward  of  the  baseline)  is 
subject  to  the  mandatory  reporting 
requirements.  The  vessel  operator  must 
or  may  (depending  on  which  port  they 
are  going  to)  conduct  ballast  water 
management  practices  as  detailed  in  the 
regulation.  This  includes  voyages  to  any 
port  in  the  U.S.  or  its  territories,  from 
any  other  port  in  the  U.S.  or  its 
territories,  if  the  vessel  has  operated 
more  than  200  miles  from  the  baseline 
of  the  United  States  or  Canada.  If  a 
vessel  operator  remains  in  areas  less 
than  200  miles  from  the  baseline  of  the 
United  States  or  Canada  during  a 
voyage,  then  they  are  not  subject  to  the 
mandatory  requirements.  However,  we 
request  that  the  operator  follow  the 
voluntary  guidelines  in  §  151.2035. 

One  comment  wanted  to  know  if  the 
regulations  apply  to  only  segregated 
ballast  water.  "Two  conmients  wanted  to 
know  if  all  ballast  water,  including  that 
which  was  taken  on  in  the  high  seas, 
was  subject  to  the  regulations  in  the 
NPRM.  One  of  these  comments  also 
stated  that  we  shouldn't  require  an  open 
ocean  exchange  of  water  that  has  been 
taken  on'in  open  ocean. 

We  have  revised  the  regulations  to 
clarify  these  issues.  The  regulations 
apply  to  any  ballast  water,  taken  in 
waters  within  200  miles  from  any  shore, 
or  in  waters  less  than  2,000  meters 
(6,650  feet/1,093  fathoms)  deep,  that 
could  be  discharged  into  waters  of  the 
United  States. 

One  comment  asked  the  Coast  Guard 
to  address  "innocent  passage"  in  this 
rule.  Innocent  passage  occurs  when  a 
foreign  vessel  navigates  through  the  U.S. 
territorial  sea  for  the  purpose  of 
traversing  the  sea  wiUiout  entering  U.S. 
internal  waters  or  calling  at  a  U.S.  pent. 
A  foreign  vessel  is  also  considered  in 
innocent  passage  when  in  transit  to  or 
from  a  U.S.  port.  However,  a  vessel  that 
actually  enters  U.S.  internal  waters  (i.e., 
waters  shoreward  of  the  territorial  sea 
baseline)  or  that  enters  a  U.S.  port  no 
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longer  has  innocent  passage  status,  and 
the  mandatory  reporting  requirements  of 
this  rule,  as  well  as  the  voluntary  ballast 
water  management  guidelines  apply.  In 
plain  terms,  if  you  are  bound  for  or 
departing  from  a  U.S.  port,  these 
regulations  apply. 

We  have  added  a  provision  for 
innocent  passage  to  §  151.2015.  For  the 
purpose  of  defining  whether  a  vessel  is 
navigating  in  the  territorial  sea,  the 
Coast  Guard  defines  the  territorial  sea 
for  this  regulation  as  extending  to  12 
nautical  miles  from  the  baseline,  uinder 
Presidential  Proclamation  No.  5928  of 
December  27, 1988.  Innocent  passage 
doesn't  include  a  vessel  that  enters  the 
Snell  Lock  at  Massena,  New  York,  on 
the  St.  Lawrence  River,  regardless  of  its 
destination. 

Two  comments  questioned  if  the 
mandatory  regulations  for  the  Great 
Lakes  and  Hudson  River  apply  to  a 
vessel  that  operates  beyond  the  EEZ, 
and  then  makes  stops  in  other  waters  of 
the  United  States  before  entering  the 
Great  Lakes  or  Hudson  River. 

The  Coast  Guard  has  determined  that 
the  mandatory  regulations  in  33  CFR 
part  151,  subpart  C  apply  to  any  vessel 
operated  as  described  in  the  previous 
paragraph.  In  addition,  §§  151.2035(b), 
151.2040,  and  151.2045  of  subpart  D  do 
not  apply  to  vessels  that  only  transit 
between  ports  in  the  United  States,  or 
between  ports  in  the  United  States  or 
Canada  without  entering  waters  beyond 
the  EEZ  of  Canada  or  the  United  States. 

What  Definitions  Apply  to  Subpart  C 
(§  151.1504)? 

Thirty-three  comments  discussed  the 
definitions  section  of  the  NPRM.  Foiu 
comments  concerned  the  definition  of 
"environmentally  sound."  One  of  these 
comments  noted  that  people  might 
misinterpret  the  definition  with  regard 
to  releases  of  "harmful  concentrations" 
of  chemicals,  as  some  individuals  don't 
consider  concentrations  to  be  harmful 
"when  released  into  water  bodies  where 
significant  dilution  occurs. 

The  Coast  Guard  agrees  that  the 
proposed  changes  to  the  definition 
could  cause  confusion.  No  ballast  water 
management  method  would  be  accepted 
if  it  violated  any  existing  water  quality 
standards.  Therefore,  the  definition  of 
"environmentally  sound"  currently  in 
force  in  33  CFR  151.1504  will  not  be 
changed.  The  definition  is  the  same 
definition  used  in  the  Act. 

Two  comments  questioned  whether 
we  had  scientific  support  for  the 
definition  of  "reasonably  effective 
ballast  water  management  system." 
Eight  comments  stated  that  we  should 
be  cautious  when  we  estimate 
percentages  for  the  volume  of  ballast 


water  exchanged,  and  for  the  kill  or 
removal  rate.  Four  comments  wanted  a 
method  for  determining  when  you  have 
met  a  90  percent  kill  or  removal  rate. 

The  Coast  Guard  agrees  with  these 
comments  and  we  have  deleted  this 
definition.  The  Coast  Guard  will 
continue  to  support  research  that  will 
identify  ballast  water  management 
methods  that  are  "as  effective  as  ballast 
water  exchange." 

One  comment  stated  that  this  rule 
should  also  address  ballast  water  carried 
in  cargo  tanks.  In  §  151.1504,  we  have 
revised  the  rule  to  clarify  that  the 
definition  of  "ballast  tanks"  includes 
any  tank  or  hold  used  for  canying 
ballast  water.  In  §  151.1504,  we  have 
also  added  the  phrase  "regardless  of 
how  it  is  carried  on  the  vessel"  to  the 
definition  of  "ballast  water." 

Eight  comments  discussed  the 
definition  of  "reasonably  complete 
ballast  water  exchange."  Three 
comments  stated  that  they  support  the 
standard  to  exchange  90  percent  of  the 
original  water  in  the  ballast  tank.  Two 
comments  suggested  that  we  raise  the 
standard,  and  two  comments  suggested 
that  we  lower  the  standard. 

The  Coast  Guard's  goal  is  for  ovraers 
and  operators  to  exchange  100  percent 
of  the  original  watw  in  the  ballast  tank. 
However,  owners  and  operators  should 
consider  the  operating  systems  and 
physical  limitations  of  the  vessel  before 
conducting  an  exchange.  We  didn't 
change  the  existing  regulations  for  the 
Great  Lakes  and  Hudson  River  in 
§  151.1510  of  subpart  C.  Owners  and 
operators  of  all  other  vessels  are 
requested  to  conduct  an  exchange  as 
follows: 

•  For  a  flow  through  exchange. 
Exchange  the  equivalent  of  thr^  times 
the  volume  of  water  in  the  ballast  tank. 

•  For  an  empty/refill  exchange.  If 
conditions  are  safe  and  it  is  practical, 
try  to  replace  100  percent  of  the  volume 
of  ballast  water. 

Four  comments  concerned  the 
proposed  change  to  the  minimiim  depth 
requirement  fi-om  2,000  meters  to  500 
meters,  for  a  ballast  water  exchange. 
Two  comments  pointed  out  deficiencies 
in  the  scientific  support  for  such  a 
change.  One  comment  indicated  that 
reducing  the  requirement  may  create  a 
conflict  for  complying  with  U.S. 
regulations  and  following  Canadian 
volimtary  guidelines. 

In  response  to  these  comments,  and  to 
ensure  that  owners  and  operators  are 
able  to  satisfy  the  requirements  of  the 
United  States  and  Canada,  we  do  not 
plan  on  changing  the  depth  requirement 
imtil  agreement,  based  upon  soimd 
scientific  evidence,  is  reached. 


Why  Must  I  Meet  the  Requirements  of 
the  Regulations  in  This  Subpart  and 
What  Are  the  Penalty  Provisions 
(§151.1506)? 

Two  comments  requested  clarification 
of  the  penalty  provisions.  The  penalty 
provisions  for  the  Great  Lakes  and 
Hudson  River  ballast  water  management 
requirements  will  remain  imchanged. 
The  penalty  provisions  include 
restriction  of  operation,  revocation  of 
Custoins  clearance,  and  possible  civil 
and  criminal  penalties.  The  new 
voluntary  national  guidelines  do  not 
carry  penalty  provisions.  However,  if 
vessel  operators  fail  to  make  the 
mandatory  reports,  then  the  Coast  Guard 
is  directed  under  NISA  to  implement  a 
mandatory  national  program  that  will 
carry  the  same  penalty  provisions  that 
apply  in  Great  Lakes  and  Hudson  River. 

What  are  the  Mandatory  Ballast  Water 
Management  Requirements 
(§151.1508)? 

Three  comments  expressed  concern    , 
that  the  proposed  rule  may  make  ballast 
water  exchange  a  standard,  and  rule  out 
other  ballast  water  management 
techniques  that  may  be  more  effective. 

The  Coast  Guard  agrees  with  these 
comments.  We  have  revised  the  rule  to 
include  language  that  encourages  the 
development  of  alternative  technologies 
for  managing  ballast  water. 

Eleven  comments  discussed  an 
acceptable  salinity  level  for  an  open 
ocean  exchange  as  it  applies  to 
mandatory  exchange  for  the  Great  Lakes 
and  Hudson  River.  Foiu  comments 
questioned  the  scientific  support  for  the 
proposed  change.  One  comment 
questioned  whether  we  considered 
"instrument  error"  when  we  proposed 
changing  the  salinity  level;  One 
comment  stated  that  measuring  the  level 
of  salinity  is  not  enough  to  determine  if 
an  exchange  has  been  done  as  it  applies 
to  coastal  ports.  The  comment  also 
asked  the  Coast  Guard  to  develop 
alternative  tests. 

The  Coast  Guard  agrees  with  these 
comments.  We  are  not  changing  the 
salinity  standard  as  proposed  in  the 
NPRM.  The  Coast  Guard  recognizes  that 
salinity  can't  be  used  as  the  only 
verification  of  open  ocean  exchange  at 
a  coastal  port.  Salinity  also  can't  be  used 
as  the  sole  measure  to  confirm  proper 
operation  of  alternative  control  methods 
as  developed.  The  Coast  Guard  is 
awaiting  a  final  report  on  parameters  to 
be  used  for  verification,  and  is  engaged 
in  preliminary  stages  of  additional 
studies  to  obtain  a  full  complement  of 
methods  to  be  used.  Over  the  next  30 
months,  we  will  test  the  identified 
parameters  in  the  field  to  ensure  their 
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efficiency  and  acciiracy  and  to 
streamline  sampling  procedures.  We 
will  also  test  protocols  and  parameters 
during  this  phase.  The  Coast  Guard 
finds  it  inappropriate  to  publish 
parameters  under  consideration  for 
coastal  ports,  other  than  the  screening 
mechanism  of  salinity,  imtil  those 
parameters  have  been  confirmed  as 
definitive. 

Twenty-eight  comments  concerned 
alternative  environmentally  sound 
methods  of  ballast  water  management. 
Twenty-eight  comments  asked  that  we 
clarify  the  requirement  for  approval  of 
other  environmentally  sound  methods 
of  ballast  water  management.  The 
comment  also  asked  the  Coast  Guard  to 
explain  the  process  of  submitting 
alternative  ballast  water  managemefit 
methods  for  approval. 

The  Coast  Guard  will  approve 
alternative  methods  of  ballast  water 
management  (under  33  CFR 
151.2035(b)(3)).  The  request  to  approve 
an  alternative  method  must  be 
submitted  to,  and  approved  by,  the 
Coast  Guard  before  a  vessel's  scheduled 
voyage.  The  requestor  must  provide 
adequate  time  for  the  Coast  Guard  to 
process,  analyze,  and  consider  the 
alternative  method  for  approval.  Send 
your  request  to  U.S.  Coast  Guard 
Headquarters.  (G-MSO-4),  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001.  The  phone  number  is  (202)  267- 
0500.  Each  proposal  is  evaluated  on  a 
case-by-case  basis.  The  Coast  Guard  is 
working  with  the  ANSTF  Ballast  Water 
and  Shipping  Committee  to  develop  a 
standardized  protocol  and  requirements 
for  approval.  Industry,  government 
agencies,  and  non-government 
organizations  will  develop  the 
requirements.  We  will  approve  an 
alternative  method  only  aifter  we 
consider  the  following: 

•  Does  the  method  conform  to 
existing  laws  and  standards? 

•  How  effective  is  the  method  in 
reducing  the  viability  of  organisms 
within  tihe  vessel's  ballast  water? 

•  How  will  the  vessel  operator  verify 
that  the  system  is  operating  as  designed? 
We  will  incorporate  the  protocol  and 
requirements  into  33  CFR  part  151 
subpart  D  when  it's  completed. 

Four  comments  asked  us  to  clarify  if 
retaining  ballast  water  on  board  is  a 
viable  ballast  water  management 
method.  Section  151.2035(b)(2),  states 
that  retaining  ballast  water  on  board  is 
an  option. 

Three  comments  asked  the  Coast 
Guard  to  consider  whether  discharge  to 
an  approved  reception  fedlity  is  a 
viable  method  of  ballast  water  control 
management.  We  agree.  Section 


151.2035(b)(4)  states  that  discharging 
ballast  water  to  an  approved  reception 
facility  is  an  option. 

One  comment  suggested  that  we  allow 
vessel  owners  and  operators  to 
discharge  ballast  water  at  publicly- 
owned  treatment  plants.  The  Coast 
Guard  has  determined  that  each 
treatment  plant  will  have  to  be 
considered  on  a  case-by-case  basis.  To 
determine  if  vessel  owners  and 
operators  can  be  allowed  to  discharge 
ballast  water  at  a  publicly-owned 
treatment  plant,  we  will  need  specific 
information,  including  whether  or  not — 

•  The  plant  has  the  capacity  to 
handle  the  volume  of  ballast  water 
discharged  from  a  vessel; 

•  The  treatment  methods  used  at  the 
plant  are  effective  in  killing  the  full 
range  of  genus  and  species  of  organisms 
found  in  the  ballast  water; 

•  Allowing  vessel  owners  and 
operators  to  discharge  ballast  water  will 
violate  any  local  or  State  regulations; 

•  The  waste  water  treatment  plant 
will  accept  the  ballast  water;  and 

•  The  waste  water  treatment  plant  is 
aware  of  the  salinity  levels  of  the  ballast 
water. 

Two  comments  encouraged  the 
development  of  shoreside  ballast  water 
reception  facilities.  Two  comments 
suggested  that  we  continue  to  develop 
alternative  technologies  to  ballast  water 
exchange.  Two  comments  asked  that  we 
give  chemical  treatment  methods  fair 
consideration  as  an  alternative  method 
of  ballast  water  management.  One 
comment  stated  that  chemical 
treatments  are  an  essential  tool  for 
"integrated  pest  management."  Four 
comments  asked  that  we  also  consider 
by-products  and  concentration  levels  in 
any  effiuent  when  we  consider  chemical 
treatments. 

The  Coast  Guard  supports  all  of  these 
statements.  We  will  continue  to 
encourage  advances  in  methods  of 
treating  ballast  water.  We  will  consider 
applicable  laws,  regulations,  and  the 
consequences  of  a  treatment  before  we 
approve  any  method. 

"Two  comments  recommended  that  we 
consider  risk-based  assessment  as  an 
acceptable  alternative  compliance 
mechanism.  The  Coast  Guard  recognizes 
that  some  waters  may  pose  higher  risks 
of  containing  potential  invasive  species 
than  other  waters.  However,  it  has  not 
been  proven  that  any  waters  pose  no 
risk.  Historical  patterns  show  that  zebra 
mussels  may  have  been  shipped  for 
more  than  50  years  before  establishing 
a  sustainable  population  in  the  Great 
Lakes  and  becoming  a  nuisance  species. 
Therefore,  we  have  determined  that  we 
don't  have  a  sound,  definitive  scientific 
basis  to  approve  risk-based  assessment 


as  an  alternative  ballast  water 
management  option. 

Two  comments  requested  a  means  of 
sharing  knowledge  of  alternative 
compliance  methods.  The  Coast  Guard 
is  working  with  the  Smithsonian 
Environmental  Research  Center  to 
incorporate  a  research  and  technology 
section  into  the  National  Ballast  Water 
Information  Clearinghouse  (NBIC) 
(NBIC  Web  site:  www.serc.si.edu/ 
invasions/ballast. htm). 

Two  comments  discussed  the  research 
and  development  of  specific  ballast 
water  control  methods.  The  Coast  Guard 
encourages  companies  to  continue  to 
research  and  develop  other  ballast 
control  methods.  Two  conmients 
suggested  that  we  specify  alternate 
ballast  water  exchange  sites  in  this  rule. 
The  establishment  of  alternative 
discharge  areas  must  be  based  on  the 
best  scientific  data  available.  Therefore, 
the  Coast  Guard  leaves  in  place  the 
provisions  in  §  151.1514  that  address 
ballast  water  management  alternatives 
under  extraordinary  conditions.  This 
section  applies  specifically  to  the  waters 
of  the  Great  Lakes  and  Hudson  River, 
North  of  George  Washington  Bridge.  The 
requests  for  alternative  sites  requests  go 
directly  to  the  Captain  of  the  Port 
(COTP)  of  the  affected  zone.  In  addition, 
the  Coast  Guard  is  reviewing  a  study 
entitled  "Ballast  Exchange  iStudy 
Consideration  of  Back-up  Exchange 
Zones  and  Environmental  Effects  of 
Ballast  Exchange  and  Ballast  Release." 
After  this  study  is  accepted  by  the 
ANSTF,  the  Coast  Guard  will  consider 
the  areas  detailed  for  pre-accepted 
alternate  exchange  sites.  If  accepted,  we 
will  publish  a  detailed  list  of  these  areas 
with  a  request  for  comments  in  the 
Federal  Register.  We  have  reserved 
§  151.2055  in  this  rule  and  will  list  the 
sites  in  that  section  when  they  are 
approved. 

We  received  three  comments  on  the 
disposal  of  sediment  ashore.  One 
comment  suggested  removing  the 
reference  to  "sediment  ashore"  from  the 
rule.  One  comment  suggested  that  we 
require  a  disposal  facility  be  built  at 
every  port.  One  comment  noted  that  the 
proposed  regulation  might  contradict 
existing  Federal  regulations.  One 
conmient  noted  that  restrictions  on 
disposal  of  sediments  ashore  may  also 
be  under  the  jurisdiction  of  entities 
other  than  the  Coast  Guard,  such  as  the 
Animal  and  Plant  Health  Inspection 
Service,  7  CFR  part  330. 

We  have  changed  §  151.2035(a)(3)  to 
state  that  sediments  must  be  disposed  in 
accordance  with  local,  State,  and 
Federal  regulations.  This  requirement  is 
to  enstue  that  vessel  representatives  are 
aware  that  disposal  of  sediments  within 
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the  United  States  must  be  done  in 
accordance  with  existing  regulations  or 
laws. 

Three  comments  suggested  that  we 
refer  to  the  owner,  operator,  agent,  or 
person-in-charge  within  the  appropriate 
sections  of  the  rule.  Two  comments 
noted  that  some  tjrpes  of  vessels  subject 
to  this  rule  might  not  be  under  the 
command  of  a  master.  One  comment 
noted  that  reporting  requirements  on  a 
vessel  are  often  satisfied  by  the  vessel 
agent.  The  Coast  Guard  agrees  with 
these  comments.  We  refer  to  the  owner, 
operator,  agent,  or  person-in-chaige  in 
the  appropriate  sections  of  the  rule. 

Is  the  Master  StiU  Responsible  for  the 
Safety  of  the  Vessel  (§  151.1510)? 

Seven  comments  stated  that  the 
NPRM  didn't  adequately  address  safety 
exemptions.  The  Coast  Guard  agrees 
with  this  comment.  In  §  151.2030,  we 
now  use  language  similar  to  the  Act, 
which  clearly  states  the  safety 
exemptions. 

Three  comments  asked  what  will 
happen  if  they  use  the  safety  exemption, 
and  don't  conduct  a  baUast  exchange. 
We  have  included  in  §  151.2030(b)  the 
provisions  of  the  Act  which  address  this 
concern.  Vessels  subject  to  33  CFR  part 
151  subpart  C  must  comply  with  the 
requirements  of  §  151.1514  subpart  C 
(Ballast  water  management  alternatives 
imder  extraordinary  conditions).  Vessels 
not  subject  to  33  CFR  part  151  subpart 
C  shall  not  be  required  to  perform  a 
ballast  water  management  practice 
which  the  master  has  found  to  threaten 
the  safety  of  the  vessel,  its  crew,  or  its 
passengers  because  of  adverse  weather, 
vessel  design  limitations,  equipment 
failure,  or  any  other  extraordinary 
conditions. 

What  Are  the  Mandatory  Reporting  and 
Recordkeeping  Requirements 
(§151.1514)? 

Foiir  comments  suggested  that  we 
provide  more  options  for  submitting  the 
required  information  to  the  Coast  Guard. 
One  comment  noted  that  the  proposed 
requirements  for  submitting  information 
may  bypass  existing  Canadian  reporting 
requirements  for  shared  waters.  One 
comment  asked  that  we  allow  the 
information  to  be  submitted 
electronically. 

The  Coast  Guard  agrees  with  these 
comments.  In  §  151.2040(c),  we  have 
added  other  options  for  submitting  the 
required  information. 

Two  comments  wanted  to  submit 
"one  standard  voyage  profile  regarding 
ballast  water  management  versus  trip  by 
trip  reports."  The  Coast  Guard  is  not 
prepared  to  approve  this.  We  will 
require  individual  reports.  This 


approach  may  be  reconsidered  at  a  later 
date  depending  on  the  quality  and  detail 
of  the  reports  that  are  receiveid. 

Two  comments  stated  that  owners 
and  operators  of  container  ships  and 
roll-on/roll-off  (RoRo)  vessels  may  have 
difficulty  submitting  the  information  as 
proposed  in  the  NPRM.  These 
comments  noted  that  the  actual 
discharge  amount  and  location  of 
discharge  might  be  different  than 
expected  because  of  operational 
considerations. 

We  have  determined  that  the  owners 
and  operators  of  these  vessels  must  still 
submit  the  required  information. 
However,  in  §  151.2040(d),  we  allow 
owners  and  operators  to  submit  an 
amended  form  before  leaving  waters  of 
the  United  States.  This  allowance  will 
accommodate  the  owner  or  operator  of 
any  vessel  who  finds  that  the 
information  they  originally  submitted  to 
the  Coast  Guard  has  changed. 

Two  comments  stated  that  we  should 
remove  the  requirement  to  submit 
information  about  the  salinity  of  the 
ballast  water  discharged,  and  the 
temperature  of  the  ballast  water  at  its 
source.  The  Coast  Guard  disagrees  with 
this  comment.  The  Act  directs  the  Coast 
Guard  to  consider  the  various 
characteristics  of  the  point  of  origin  (of 
ballast  water)  and  receiving  water 
bodies.  Salinity  and  temperature  are 
essential  to  obtaining  that  information. 

One  conunent  requested  the  removal 
of  sea  height  at  the  time  of  an  exchange 
as  required  information.  This  conunent 
expressed  concern  that  this  data  may  be 
dangerously  extrapolated  to  set 
definitive  sea  state  standards  at  which 
ballast  water  exchange  must  be 
conducted. 

The  Coast  Guard  has  determined  that 
this  information  is  necessary  to  get  an 
acciuate  collection  of  data  on  ballast 
water  practices.  However,  we  will 
ensure  that  any  reports  of  data  include 
qualifying  statements.  For  example, 
"while  65  percent  of  vessels  conducting 
ballast  water  exchange  did  so  in  seas 
with  waves  of  up  to  1  foot  in  height, 
complete  data  is  not  available  on  vessels 
not  conducting  an  exchange  for  safety 
reasons  under  those  same  conditions. 
This  data  should  never  be  used  to 
determine  safe  operating  parameters  at 
which  all  ships  can  conduct  an 
exchange.  We  must  consider  each  ship's 
imique  operating,  structiual,  and 
stability  issues." 

Are  There  Methods  to  Monitor 
Compliance  With  This  Subpart 
(§151.1518)? 

Three  conunents  suggested  that  the 
phrase  "may  take  samples"  should  be 
replaced  with  "shall  take  samples."  The 


Coast  Guard  recognizes  the  concern; 
however,  logistical  constraints  may 
preclude  the  taking  of  samples  during 
each  boarding  of  the  vessel. 
Additionally,  as  parameters  are 
identified  for  testing  procediu«s,  cost 
per  sample  analysis  may  increase. 
Resources  availability  will  determine 
the  number  of  samples  taken.  Use  of  the 
term  "may"  leaves  the  Coast  Guard 
flexibility  to  address  these  issues  and  to 
implement  valid  sampling  procediues. 

Appendix  to  Subpart  C  of  Part  151 

We  received  nine  comments  about  the 
sample  ballast  water  reporting  form  and 
its  directions.  One  comment  suggested 
"streamlining  the  form"  or  making  the 
form  more  efficient.  One  comment 
asked  the  Coast  Guard  to  use  standard 
forms.  Two  comments  asked  that  we 
make  the  forms  consistent  with  IMO 
forms.  Three  comments  suggested 
changes  to  the  instructions  for  the 
forms.  Two  comments  noted  that 
§  151.1514  of  the  NPRM  affects  the 
information  requested  on  the  form. 

In  response  to  these  comments  and 
based  on  what  we  have  learned  during 
pilot  programs,  we  have  changed  the 
proposed  form  to  make  it  easier  to  use 
and  quicker  to  convert  from  a  paper 
copy  to  an  electronic  submittal  form. 
The  Coast  Guard  will  continue  to  accept 
the  IMO  "Ballast  Water  Reporting 
Form"  and  the  St.  Lawrence  Seaway 
required  "Pre-entry  Information  from 
Foreign  Flagged  Vessels  Form"  as 
satisfying  the  information  and  reporting 
requirements  of  this  rule.  The  Coast 
Guard  will  coordinate  with  IMO  and 
Canada  to  encourage  standardization  of 
a  ballast  water  reporting  form.  The  Coast 
Guard  feeb  that  to  sacrifice  an  improved 
product  in  attempt  to  maintain 
standardization  of  the  proposed  form  is 
not  in  the  best  interest  of  tiiis  program. 

Two  comments  asked  the  Coast  Guard 
to  ensure  that  the  data  obtained  from  the 
mandatory  reports  will  be  useful  for 
local,  regional,  and  state  governments 
and  organizations.  The  Coast  Guard  has 
been  working  to  ensure  that  the  data 
will  be  entered  in  a  usable  form  to 
identify  ballast  patterns  that  are 
essential  to  sound  decisions  on  ballast 
water  management.  For  a  more  detailed 
description  of  the  NBIC,  please  review 
the  NBIC  Web  site  at  www.serc.si.edu/ 
invasions/ballast.htm. 

One  comment  wondered  if  there  are 
plans  to  distribute  the  form  and 
instructions.  The  Coast  Guard  will 
distribute  copies  of  the  form  and 
provide  multiple  copies  to  agencies  and 
entities  that  will  be  able  to  disseminate 
them.  The  form  and  instructions  will 
also  be  available  at  the  NBIC  Web  site. 
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Other  Changes  to  the  Proposed 
Regulations 

In  addition  to  the  changes  made  to  the 
regulations  as  a  result  of  the  conunents, 
we  have  defined  the  term  "voyage"  in 
§  151.2025  to  include  intermediate  port 
calls  and  avoid  confusion  with  the 
definition  of  (Great  Lakes  or  Hudson 
River)  voyage  in  §  151.1504  of  subpart 
C.  We  have  also  revised  the  definition 
in  §  151.2025  to  clarify  that  the 
equivalent  zone  of  Canada  is  considered 
part  of  the  EEZ,  as  provided  in  the  Act. 

Regulatory  Evaluation 

The  rule  is  not  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040, 
February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procediu^s  of 
DOT  is  unnecessary. 

Summary  of  Costs 

The  rule  will  cost  industry  the  time 
and  resources  it  will  take  to  submit  the 
paperwork  required  by  this  rule.  A 
vessel's  officer  is  likely  to  be  the  person 
tasked  with  completing  the  report,  so 
we  based  our  estimate  on  the  current 
annual  salary  for  a  third  mate  on  a  U.S. 
merchant  vessel,  and  included 
administrative  costs  ($9  per  report  for 
photocopying,  etc.).  We  calculated  that 
it  will  cost  $35  to  submit  each  report. 
The  following  equation  illustrates  the 
calculation: 
$81,840  -•-  2,080  hours  x  40  minutes  + 

$9  =  $35 

We  used  the  U.S.  Coast  Guard  Marine 
Safety  Management  System  (MSMS)  to 
determine  that  this  rule  will  apply  to 
30,877  vessel  transits  (this  includes 
transits  on  the  Great  Lakes).  We 
multipUed  the  cost  of  each  report  ($35) 
by  the  niunber  of  vessel  arrivals  from 
outside  the  Exclusive  Economic  Zone 
(30,877)  to  get  a  total  aimual  cost  of 
$1,080,695.  The  following  equation 
illustrates  the  calcidation: 
$35  X  30,877  =  $1,080,695 

The  rule  will  cost  the  Federal 
government  the  time  it  will  take  Coast 
Guard  personnel  to  review  ballast  water 
management  record  information.  The 
Coast  Guard  will  add  30  E-5  billets  to 
verify  compliance  and  collect  the 


information  this  rule  will  require. 
Commandant  Instruction  7310.1E  states 
that  the  hourly  cost  for  an  E-1  to  E-5 
range  billet  is  $15  per  hoiu.  This 
translates  to  yearly  cost  of  $31,200  per 
billet  (2080  x  $15  =  $31,200).  Therefore, 
the  cost  of  30  billets  will  equal  $936,000 
($31,200  X  30=$936,000).  We  estimate 
that  the  total  cost  to  the  Coast  Guard  to 
collect  and  send  the  appropriate 
paperwork  to  the  National  Ballast  Water 
Information  Clearinghouse  (NBIC)  is 
$75,000.  The  total  annual  cost  was 
calculated  as  illustrated  in  the  foUovdng 
equation: 

30  [billets]  X  $2,500  [administrative 
costs]  =  $75,000 

The  Coast  Guard  will  also  allocate 
$300,000  per  year  to  the  NBIC.  The 
NBIC  will  provide  analysis,  synthesis, 
and  interpretation  of  data  collected 
under  the  Act.  Therefore,  the  total 
government  cost  of  this  rule  is 
$1,311,000  aimually.  The  total 
government  cost  was  calculated  as 
illustrated  in  the  following  equation: 
$936,000  +  $300,000  +  $75,000  = 

$1,311,000 

Summary  of  Benefits 

This  rule  is  the  next  step  in  an 
ongoing  effort  to  reduce  the  niunbers  of 
non-indigenous  species  invading  the 
waters  of  the  United  States. 

According  to  the  U.S.  Congress'  Office 
of  Technology  Assessment,  "Harmful 
Non-Indigenous  Species  in  the  United 
States,"  the  economic  impact  on  the 
United  States  fi-om  introductions  of  non- 
indigenous  species  has  exceeded  several 
biUions  of  dollars  through — 

•  Efforts  to  prevent  and  reduce 
further  infestations; 

•  Repairs  of  damage  to  various 
infrastructures;  and 

•  Lost  revenues. 

For  example,  the  Great  Lakes  Fishery 
Commission  estimates  the  European 
ruffe,  a  fish  that  entered  the  Great  Lakes 
via  expelled  ballast  water  in  the  early 
1980's,  could  cause  annual  losses  of  $90 
million  if  the  European  ruffe  is  not 
controlled. 

As  international  maritime  trade 
continues  to  expand,  the  economic 
impact  of  non-indigenous  species 
invasions  will  continue  to  increase.  This 
increase  may  necessitate  more  extensive 
long-term  control  efforts,  including 
improving  ballast  water  management 
practices.  The  reporting  requirements  in 
this  rule  will  allow  the  Coast  Guard  to 
receive  the  information  it  needs  to  make 
decisions  on  what  measures  may  be 
required  in  the  future  to  help  solve  the 
aquatic  nuisance  species  problem. 


Impact  on  Small  Entities 

The  provisions  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612). 
require  the  Coast  Guard  to  consider 
whether  the  interim  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities,"  include:  (1)  Small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  (2)  governmental 
jiuisdictions  with  populations  of  less 
than  50,000. 

The  rule  applies  to  any  vessel  with 
ballast  tanks  entering  the  waters  of  the . 
United  States  after  operating  beyond  the 
EEZ.  Vessels  engaged  in  coastwise  trade 
(within  the  EEZ]  and  passenger  vessels 
equipped  with  treatment  systems 
designed  to  eliminate  aquatic  species  in 
their  ballast  tanks  will  be  exempt  from 
the  mandatory  provisions  of  the  rule. 
The  rule  requires  vessel  operators  to 
report  their  ballast  water  management 
efforts.  We  estimate  that  each  report  will 
cost  the  vessel  operator  $35.  This  sum 
is  very  low  on  an  absolute  dollar  basis. 
We  believe  that  it  will  account  for  a  very 
low  percentage  of  the  operating  costs  of 
even  the  smallest  commercial  vessel 
operations.  For  this  reason,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
this  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Mary  Pat  McKeown,  Project  Manager, 
Office  of  Operating  and  Environmental 
Standards  (G-MSO)  at  202-267-0500. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (1-888-734-3247). 

Collection  oflnforBiation 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
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3520)  require  the  Office  of  Management 
and  Budget  (0MB)  to  review  each  rule 
that  contains  a  coUection-of- 
infonnation.  The  Office  of  Management 
and  Budget  must  determine  if  the 
practical  value  of  the  information  is 
worth  the  burden  of  collecting  the 
information.  CoUection-of-information 
requirements  include  reporting, . 
recordkeeping,  notification,  monitoring, 
posting,  labeling,  and  other  similar 
requirements. 

The  rulemaking  will  require  the 
owner  or  operator  of  a  vessel  with 
ballast  tanks,  entering  the  waters  of  the 
United  States  from  outside  the  EEZ,  to 
submit  paperwork  to  the  Coast  Guard. 
The  paperwork  will  dociunent  the 
owner's  or  operator's  ballast  water 
management  practices.  The  provisions 
of  the  Act  require  the  Coast  Guard,  in 
consultation  and  cooperation  with  the 
Aquatic  Nuisance  Species  Task  Force 
and  the  Smithsonian  Institution 
Environmental  Research  Center,  to 
develop  and  maintain  the  National 
Ballast  Water  Information  Clearinghouse 
(NBIC).  The  purpose  of  the  NBIC  is  to 
determine  the  patterns  of  ballast  water 
delivery  and  management  in  the  waters 
of  the  United  States.  The  information 
obtained  from  the  mandatory  reports 
that  owners  and  operators  must  submit 
will  be  entered  into  a  database  at  the 
NBIC.  The  rulemaking  requires 
submission  of  the  following 
information: 

•  Vessel  type,  owner  or  operator, 
gross  tonnage,  call  sign,  and  Port  of 
Registry  (Flag); 

•  Port  of  arrival,  vessel  agent,  last 
port  and  coimtry  of  call,  and  next  port 
and  coimtry  of  call; 

•  Total  ballast  water  capacity,  total 
volume  of  ballast  water  on  board,  total 
number  ballast  water  tanks,  and  total 
niunber  of  ballast  water  tanks  in  ballast; 

•  Total  number  of  ballast  tanks/holds 
that  are  to  be  discharged  into  the  waters 
of  the  United  States  or  at  a  reception 
facility,  the  number  of  tanks  that  were 
exchanged  or  treated  using  an 
alternative  method  of  compliance;  type 
of  alternative  compliance  method,  if 
used  for  treatment;  whether  the  vessel 
has  a  ballast  water  management  plan 
and  IMO  guidelines  on  board,  and 
whether  the  ballast  water  management 
plan  was  used; 

•  Origin  of  ballast  water — ^this 
includes  date(s),  location(s),  volume(s) 
and  temperature(s)  (if  a  tank  has  been 
exchanged  this  is  the  ballast  water  that 
was  taken  on  in  port  and  then  replaced 
during  the  exchange); 

•  Date(s),  location(s),  volume(s), 
method,  thoroughness  (percentage 
exchanged  if  exchange  conducted),  sea 
height  at  time  of  exchange  if  exchange 


conducted,  of  any  ballast  water 
exchanged  or  treated; 

•  Expected  date,  location,  volume, 
and  salinity  of  any  ballast  water  to  be 
discharged  into  the  waters  of  the  United 
States  or  at  a  reception  fecility;  and 

•  Location  of  the  facility  used  for 
disposal  of  sediment  carried  into  the 
waters  of  the  United  States,  if  sediment 
is  to  be  discharged  within  the 
jurisdiction  of  Uie  United  States. 

If  we  did  not  require  owners  or 
operators  to  provide  this  information,  it 
would  be  impossible  to  produce  the 
studies  and  congressional  reports  on 
baUast  water  management  patterns  that 
the  provisions  of  the  Act  require.  The 
Coast  Guard  will  use  the  information 
to— 

•  Ensure  that  an  owner  or  operator 
has  complied  with  the  ballast  water 
management  regulations;  and 

•  Assess  the  rate  of  compliance  with 
the  volimtary  guidelines  listed  in  the 
rule. 

As  stated  under  Regulatory 
Evaluation  in  this  document,  the 
vessel's  officer  is  likely  to  be  the  person 
tasked  with  completing  the  report,  so 
we  based  our  cost  estimate  on  the 
current  annual  salary  for  a  third  mate  on 
a  U.S.  merchant  vessel  and  included 
administrative  costs.  We  calculated  that 
it  will  cost  $35  to  submit  each  report. 
We  used  the  U.S.  Coast  Guard  Marine 
Safety  Management  System  to 
determine  that  this  rule  will  apply  to 
30,877  vessel  transits  (this  includes 
transits  on  the  Great  Lakes).  We 
multiplied  the  cost  of  each  report  ($35) 
by  the  number  of  vessel  arrivals  from 
outside  the  EEZ  (30,877)  to  get  a  total 
annual  cost  of  $1,080,695.  The  annual 
biutien  on  industry  will  be  20,585  hours 
per  year,  and  the  ciuhulative  burden  for 
3  years  is  61,755  horns. 

The  title  and  description  of  the 
information  collection,  a  description  of 
the  respondents,  and  an  estimate  of  the 
total  annual  burden  follow.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

Title:  Implementation  of  the  National 
Invasive  Species  Act  of  1996  (NISA) 

Summary  of  Collection  of 
Information:  This  rule  contains 
collection-of-information  reqiiirements 
in  the  following  sections:  §§  151.2040 
and  151.2045. 

Need  for  Information:  This  rule  will . 
require  owners  or  operators  of  each 
vessel  with  ballast  water  tanks,  who 
enter  the  United  States  after  operating 
outside  the  EEZ,  to  provide  to  the  U.S. 
Coast  Guard  information  regarding 
ballast  water  management  practices. 


Proposed  Use  of  Information:  The 
information  is  needed  to  ensure  that  the 
mandatory  ballast  water  management 
regulations  are  complied  with  prior  to 
allowing  the  vessel  to  enter  U.S.  ports, 
and  to  assess  the  effectiveness  of  the 
voluntary  guidelines.  The  information 
will  be  used  by  the  Coast  Guard 
Headquarters  staff  and  researchers  from 
both  private  and  other  governmental 
agencies  to  assess  the  effectiveness  of 
volimtary  ballast-water  management 
guidelines  for  vessels  with  bsdlast  tanks 
that  enter  U.S.  waters  after  operating 
outside  the  EEZ.  The  information  will 
be  provided  to  Congress  on  a  regular 
basis  as  required  by  the  Act. 

Description  of  the  Respondents:  Any 
vessel  (owner  or  operator)  with  ballast 
tanks  entering  U.S.  waters  after 
operating  outside  the  EEZ. 

Number  of  Respondents:  30,877 
vessel  entries. 

Frequency  of  Response:  Whenever  a 
vessel  with  ballast  tanks  enters  the 
United  States  after  operating  outside  the 
EEZ. 

Burden  of  Response:  40  minutes  per 
respondent 

Estimated  Total  Aimual  Burden: 
20,585  hours. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  rule  to  OMB  for  its  review  of  the 
collection  of  information. 

If  you  are  submitting  a  comment  on 
the  collection  of  information,  you 
should  submit  it  to  OMB  and  to  the 
Coast  Guard  where  indicated  under 
ADDRESSES  by  the  date  under  DATES. 

No  one  is  required  to  respond  to  a 
collection  of  iiifbrmation  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Coast  Guard  will  publish 
notice  in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  collection. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implicatioDS 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4,  109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  The  Unfunded  Mandates  Reform 
Act  requires  a  written  statement  of 
economic  and  regulatory  alternatives  for 
rules  that  contain  Federal  mandates.  A 
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"Federal  mandate"  is  a  new  or 
additional  enforceable  duty  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  sector.  If  any  Federal 
mandate  causes  those  entities  to  spend, 
in  the  aggregate,  $100  million  or  more 
in  any  one  year,  the  UMRA  analysis  is 
required.  This  rule  will  not  impose 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  the  private  sector. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Gvil  Justice  Reform 

This  nile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  anal)rzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  proposed  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

The  Coast  Guard  is  establishing 
volimtary  guidelines  for  all  vessels 
equipped  with  ballast  tanks  that  operate 
in  waters  of  the  United  States.  The  Coast 
Guard  is  also  establishing  additional 
volimtary  ballast  water  management 
guidelines  and  mandatory  reporting 
requirements  for  all  vessels  carrying 
ballast  water  into  the  waters  of  the 
United  States  after  operating  beyond  the 
exclusive  economic  zone.  These 
reporting  requirements  are  intended  to 
monitor  the  level  of  participation  by 
vessels  in  the  volimtary  national 
guidelines  program.  If  participation 
levels  in  this  program  are  inadequate, 
the  Act  requires  the  Secretary  .of 
Transportation  to  mandate  the  ballast 
water  management  guidelines.  Once 
reported,  the  information  will  be  used  to 
develop  and  maintain  a  ballast  water 
information  clearinghouse,  which  will 
monitor  the  effectiveness  of  the  program 


and  identify  future  needs  for  better 
protecting  domestic  waters  from  the 
introduction  of  invasive  species. 

Therefore,  the  regulations  to 
implement  provisions  of  the  Act 
concerning  ballast  water  control,  when 
using  voluntary  guidelines  for  ballast 
water  management  and  mandatory 
reporting  requirements,  will  not  have  a 
significant  impact  on  the  environment. 

List  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

1.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j)(l)(C)  and 
1903:  E.O.  12777,  3  CFR,  1991  Comp.  p.351; 
49  CFR  1.46. 

Subpart  C— Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  the  Great  Lakes  and  Hudson  River 

2.  The  authority  citation  for  part  151 
subpart  C  continues  to  read  as  follows: 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

3.  Revise  the  subpart  heading  to  read 
as  shown  above. 

4.  In  §  151.1504,  revise  the  definition 
of  "ballast  water"  and  add  definitions  in 
alphabetical  order  to  read  as  follows: 

§151.1504    Definitions. 


Ballast  water  means  any  water  and 
suspended  matter  taken  on  board  a 
vessel  to  control  or  maintain,  trim, 
draught,  stability,  or  stresses  of  the 
vessel,  regardless  of  how  it  is  carried. 

Ballast  tank  means  any  tank  or  hold 
on  a  vessel  used  for  carrying  ballast 
water,  whether  or  not  the  tank  or  hold 
was  designed  for  that  purpose. 


Sediments  means  any  matter  settled 
out  of  ballast  water  within  a  vessel. 


5.  Add  subpart  D,  consisting  of 
§§  151.2000  through  151.2065,  to  read 
as  follows: 


Subpart  D— Ballast  Water  Management  for 
Control  of  Nonindigenous  Species  in  waters 
of  the  United  States. 

Sec. 

151.2000  What  is  the  purpose  of  this 

subpart? 
151.2005  To  which  vessels  does  this  subpart 

apply? 
151.2010  Which  vessels  are  exempt  bom  the 

mandatory  requirements? 
151.2015  Is  a  vessel  in  innocent  passage 

exempt  from  the  mandatory 

requirements? 
151.2020  To  what  ballast  water  does  this 

subpart  apply? 
151.2025  What  deBnitions  apply  to  this 

subpart? 
151.2030  Who  is  responsible  for  determining 

when  to  use  the  safety  exemption? 
151.2035  What  are  the  voluntary  ballast 

water  management  guidelines? 
151.2040  What  are  the  mandatory 

requirements  for  vessels  carrying  ballast 

water  into  the  waters  of  the  United  States 

after  operating  beyond  the  exclusive 

economic  zone  [EEZ)? 
151.2045  What  are  the  mandatory 

recordkeeping  requirements? 
151.2050  What  methods  are  used  to  monitor 

compliance  with  this  subpart? 
151.2055  Where  are  the  alternate  exchange 

zones  located?  (Reserved) 
151.2060  What  must  each  application  for 

approval  of  an  alternative  compliance 

technology  contain?  (Reserved) 
151.2065  What  is  the  standard  of  adequate 

compliance  determined  by  the  ANSTF 

for  this  subpart?  (Reserved) 
Appendix  to  Subpart  D  of  Part  — ^Ballast 

Water  Reporting  Form  and  Instructions 

for  Ballast  Water  Reporting  Form 

Subpart  D— Ballast  Water  Management 
for  Control  of  Nonindigenous  Species 
in  Waters  of  the  United  States 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

§151.2000    What  is  the  purpose  of  this 
subpart? 

This  subpart  Implements  the 
provisions  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (NANPCA)  (16 
U.S.C.  4701-4751),  as  amended  by  the 
National  Invasive  Species  Act  of  1996 
(NISA). 

§151.2005    To  which  vessels  does  this 
subpart  apply? 

(a)  Sections  151.2000  through 
151.2035(a)  of  this  subpart  apply  to  all 
vessels,  U.S.  and  foreign,  equipped  with 
ballast  tanks  that  operate  in  the  waters 
of  the  United  States. 

(b)  Sections  151.2035(b)  through 
151.2065  apply  to  all  vessels,  U.S.  and 
foreign,  carrying  ballast  water  into  the 
waters  of  the  United  States  after 
operating  beyond  the  exclusive 
economic  zone,  except  those  vessels 
exempted  in  §§  151.2010  and  151.2015. 
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§151.2010    Which  vMMis  are  axMiipt  from 
th*  HMndatory  raquirwiMirts? 

Four  types  of  vessels  are  exempt  from 
the  requirements  in  §§  151.2040  and 
151.2045: 

(a)  A  crude  oU  tanker  engaged  in  the 
coastwise  trade. 

(b)  A  passenger  vessel  equipped  with 
a  functioning  treatment  system  designed 
to  kill  aquatic  organisms  in  the  ballast 
water.  The  treatment  system  must 
operate  as  designed. 

(c)  A  Department  of  Defense  or  Coast 
Guard  vessel  subject  to  the  requirements 
of  section  1103  of  the  Act,  or  any  vessel 
of  the  Armed  Forces,  as  defined  in  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1322(a))  that  is  subject  to  the 
"Uniform  National  Discharge  Standards 
for  Vessels  of  the  Armed  Forces"  (33 
U.S.C.  1322(n)). 

(d)  A  vessel  that  will  discharge  ballast 
water  or  sediments  only  at  the  same 
location  where  the  ballast  water  or 
sediments  originated.  The  ballast  water 
or  sediments  must  not  mix  with  ballast 
water  or  sediments  from  areas  other 
than  the  high  seas. 

-§151.2015    Is  a  vMMl  in  innocent  passage 
exempt  from  the  mandatory  requirements? 

A  foreign  vessel  merely  traversing  the 
territorial  sea  of  the  United  States  (i.e., 
not  entering  or  departing  a  U.S.  port,  or 
not  navigating  the  internal  waters  of  the 
U.S.)  is  exempt  from  the  requirements  of 
§§  151.2040  and  151.2045,  however 
such  vessels  are  requested  not  to 
discharge  ballast  water  into  the  waters 
of  the  United  States  unless  they  have 
followed  the  voluntary  guidelines  of 
§151.2035. 

§151.2020    To  what  bailast  water  does  this 
suliparV  apply? 

This  subpart  applies  to  all  ballast 
water  and  associated  sediments  taken 
on  a  vessel  in  areas — 

(a)  Less  than  200  nautical  miles  from 
any  shore,  or 

(b)  With  water  that  is  less  than  2,000 
meters  (6,560  feet,l,093  fathoms)  deep. 

§151.2025    What  definitions  apply  to  this 
subpart? 

(a)  Unless  otherwise  stated  in  this 
section,  the  definitions  in  33  CFR 
151.1504,  33  CFR  160.203,  and  the 
United  Nations  Convention  on  the  Law 
of  the  Sea  apply  to  this  part. 

(b)  As  used  in  this  part — 
ANSTF  means  the  Aquatic  Nuisance 

Species  Task  Force  mandated  imder  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(NANPCA). 

Captain  of  the  Port  (COTP)  means  the 
Coast  Guard  officer  designated  as  the 
COTP,  or  a  person  designated  by  that 
officer,  for  the  COTP  zone  covering  the 


first  U.S.  port  of  destination.  These 
COTP  zones  are  listed  in  33  CFR  part  3. 

Exchange  means  to  replace  the  water 
in  a  ballast  tank  luing  one  of  the 
following  methods: 

(a)  Flow  through  exchange  means  to 
flush  out  ballast  water  by  piunping  in 
mid-ocean  water  at  the  bottom  of  the 
tank  and  continuously  overflowing  the 
tank  from  the  top  imtil  three  full 
volumes  of  water  has  been  changed — ^to 
minimize  the  niunber  of  original 
organisms  remaining  in  the  tank. 

(2)  Empty/refill  exchange  means  to 
pump  out  the  ballast  water  taken  on  in 
ports,  estuarine,  or  territorial  waters 
until  the  tank  is  empty,  then  refilling  it 
with  mid-ocean  water;  masters/ 
operators  should  pump  out  as  close  to 
100  percent  of  the  ballast  water  as  is 
safe  to  do  so. 

IMO  guidehnes  mean  the  Guidelines 
for  the  Control  and  Management  of 
Ships'  Ballast  Water  to  N^umize  the 
Transfer  of  Harmful  Aquatic  Organisms 
and  Pathogens  (IMO  Resolution  A.868 
(20),  adopted  November  1997). 

NANCPA  means  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

NB/C  means  the  National  Ballast 
Water  Information  Clearinghouse 
operated  by  the  Coast  Guard  and  the 
Smithsonian  Environmental  Research 
Center  as  mandated  under  NISA. 

NISA  means  the  National  Invasive 
Species  Act  of  1996,  which  reauthorized 
and  amended  NANCPA. 

United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands. 

Voyage  means  any  transit  by  a  vessel 
destined  for  any  United  States  port  from 
a  port  or  place  outside  of  the  EEZ, 
including  intermediate  stops  at  a  port  or 
place  within  the  EEZ.  For  the  purpose 
of  this  rule,  a  transit  by  a  vessel  irom  a 
United  States  port  to  any  other  United 
States  port,  if  at  any  time  the  vessel 
operates  outside  the  EEZ  or  equivalent 
zone  of  Canada,  is  also  considered  a 
voyage. 

Waters  of  the  United  States  means 
waters  subject  to  the  jiuisdiction  of  the 
United  States  as  defined  in  33  CFR 
§  2.05-30,  including  the  navigable 
waters  of  the  United  States.  For  this 
regulation,  the  navigable  waters  include 
the  territorial  sea  as  extended  to  12 
nautical  miles  from  the  baseline, 
pursuant  to  Presidential  Proclamation 
No.  5928  of  December  27, 1988. 


§151.2030  Who  is  responsible  for 
determining  when  to  use  the  safety 
exemption?   ' 

(a)  The  master,  operator,  or  person-in- 
charge  of  a  vessel  is  responsible  for  the 
safety  of  the  vessel,  its  crew,  and  its 
passengers. 

(b)  The  master,  operator,  or  person-in- 
charge  of  a  vessel  is  not  required  to 
conduct  a  ballast  water  management 
practice  (including  exchange),  if  the 
master  decides  that  the  practice  would 
threaten  the  safety  of  the  vessel,  its 
crew,  or  its  passengers  because  of 
adverse  weather,  vessel  design 
limitations,  equipment  failure,  or  any 
other  extraordinary  conditions.  If  the 
master  uses  this  section,  and  the — 

(1)  Vessel  is  on  a  voyage  to  the  Great 
Lakes  or  Hudson  River,  the  vessel  must 
comply  with  the  reqiiirements  of 

§  151.1514  of  subpart  C  of  this  part 
(Ballast  water  management  alternatives 
imder  extraordinary  conditions);  or 

(2)  Vessel  is  on  a  voyage  to  any  port 
other  than  the  Great  Lakes  or  Hudson 
River,  the  vessel  shall  not  be  required  to 
perform  a  ballast  water  management 
practice  which  the  master  has  foimd  to 
threaten  the  safety  of  the  vessel,  its 
crew,  or  its  passengers  because  of 
adverse  weather,  vessel  design 
limitations,  equipment  &iliu«,  or  any 
other  extraonfinary  conditions. 

(c)  Nothing  in  this  subpart  relieves  the 
master,  operator,  or  person-in-charge  of 
a  vessel,  of  the  responsibility  for 
ensuring  the  safety  and  stability  of  the 
vessel  or  the  safety  of  the  crew  and 
passengers,  or  any  other  responsibility. 

§151.2035    What  are  the  voluntary  ballast 
water  management  guidelines? 

(a)  Masters,  owners,  operators,  or 
persons-in-charge  of  all  vessels 
equipped  with  ballast  water  tanks  that 
operate  in  the  waters  of  the  United 
States  are  requested  to  take  the 
following  voluntary  precautions  to 
minimize  the  uptake  and  the  release  of 
harmful  aquatic  organisms,  pathogens, 
and  sediments: 

(1)  Avoid  the  discharge  or  uptake  of 
ballast  water  in  areas  within  or  that  may 
directly  affect  marine  sanctuaries, 
marine  preserves,  marine  parks,  or  coral 
reefs. 

(2)  Minimize  or  avoid  uptake  of 
ballast  water  in  the  following  areas  and 
situations: 

(i)  Areas  known  to  have  infestations 
or  populations  of  harmful  organisms 
and  pathogens  (e.g.,  toxic  algal  blooms). 

(ii)  Areas  near  sewage  outfalls. 

(iii)  Areas  near  dredging  operations. 

(iv)  Areas  where  tidal  flushing  is 
known  to  be  poor  or  times  when  a  tidal 
stream  is  known  to  be  more  turbid. 
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(v)  In  darkness  when  bottom-dwelling 
organisms  may  rise  up  in  the  water 
coliunn. 

(vi)  Where  propellers  may  stir  up  the 
sediment. 

(3)  Clean  the  ballast  tanks  regularly  to 
remove  sediments.  Clean  the  tanks  in 
mid-ocean  or  under  controlled 
arrangements  in  port,  or  at  dry  dock. 
Dispose  of  your  sediments  in 
accordance  with  local,  State,  and 
Federal  regiilations. 

(4)  Discharge  only  the  minimal 
amount  of  ballast  water  essential  for 
vessel  operations  while  in  the  waters  of 
the  United  States. 

(5)  Rinse  anchors  and  anchor  chains 
when  you  retrieve  the  anchor  to  remove 
organisms  and  sediments  at  their  place 
of  origin. 

(6)  Remove  fouling  organisms  from 
hull,  piping,  and  tanks  on  a  regular 
basis  and  dispose  of  any  removed 
substances  in  accordance  with  local, 
State  and  Federal  regulations. 

(7)  Maintain  a  ballast  water 
management  plan  that  was  developed 
specifically  for  the  vessel. 

(8)  Train  the  master,  operator,  person- 
in-charge,  and  crew,  on  die  application 
of  ballast  water  and  sediment 
management  and  treatment  procedures. 

(b)  In  addition  to  the  provisions  of 
§  151.2035(a),  you  (the  master,  operator, 
or  person-in-charge  of  a  vessel)  are 
requested  to  employ  at  least  one  of  the 
following  ballast  water  management 
practices,  if  you  carry  ballast  water  into 
the  waters  of  the  United  States  after 
operating  beyond  the  EEZ: 

(1)  Exchange  ballast  water  beyond  the 
EEZ,  from  an  area  no  less  than  200 
nautical  miles  from  any  shore,  and  in 
waters  more  than  2,000  meters  (6,560 
feet,  1,093  fethoms)  deep,  before 
entering  waters  of  the  United  States. 

(2)  Retain  the  ballast  water  on  board 
the  vessel. 

(3)  Use  an  alternative  environmentally 
sound  method  of  ballast  water 
management  that  has  been  approved  by 
the  Coast  Guard  before  the  vessel  begins 
the  voyage.  Submit  the  requests  for 
approval  of  alternative  ballast  water 
management  methods  to  the 
Commandant  (G-MSO-4),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  The 
phone  number  is  202-267-0500. 

(4)  Discharge  ballast  water  to  an 
approved  reception  facility. 

(5)  Under  extraordinary  conditions, 
conduct  a  ballast  water  exchange  within 
an  area  agreed  to  by  the  COTP  at  the 
time  of  the  request. 


§  1 51 .2040    What  are  the  mandatory 
requirements  for  vessels  cairying  ballast 
water  into  the  waters  of  the  United  States 
after  operating  beyond  the  Exclusive 
Economic  Zone  (EEZ)? 

(aj  The  master,  owner,  operator, 
person-in-charge  of  a  vessel  bound  for 
the  Great  Lakes  or  Hudson  River,  which 
has  operated  beyond  the  EEZ  during  any 
part  of  its  voyage,  regardless  of 
intermediate  ports  of  calls  within  the 
waters  of  the  United  States  or  Canada, 
must  comply  with  paragraphs  (c) 
through  (f)  of  this  section,  all  of 
§  151.2045,  and  with  the  provisions  of 
this  part  151  subpart  C. 

(b)  A  vessel  engaged  in  the  foreign 
export  of  Alaskan  North  Slope  Crude 
Oil  must  comply  with  paragraphs  (c) 
through  (f)  of  this  section,  all  of 

§  151.2045,  and  with  the  provisions  of 
15  CFR  754.2(j)(l)(iii).  That  section  (15 
CFR  754.2(j){iii))  requires  a  mandatory 
program  of  deep  water  ballast  exchange 
(i.e.,  at  least  2,000  meters  water  depth 
and  recordkeeping),  unless  doing  so 
woidd  endanger  the  safety  of  the  vessel 
or  crew. 

(c)  The  master,  owner,  operator,  agent, 
or  person-in-charge  of  a  vessel  carrying 
ballast  water  into  the  waters  of  the 
United  States  after  operating  beyond  the 
EEZ,  unless  specifically  exempted  by 

§  151.2010  or  §  151.2015,  must  provide 
the  information  required  by  §  151.2045 
in  electronic  or  written  form  to  the 
Commandant,  U.S.  Coast  Guard  or  the 
appropriate  COTP  as  follows:' 

(1)  For  a  United  States  or  Canadian 
Flag  vessel  bound  for  the  Great  Lakes. 
You  must  fax  the  required  information 
to  the  COTP  Buffalo  315-764-3283  at 
least  24  hovus  before  the  vessel  arrives 
in  Montreal,  Quebec. 

(2)  For  a  foreign  flagged  vessel  bound 
for  the  Great  Lakes.  You  must — 

(i)  Fax  the  required  information  to  the 
COTP  Buffalo  315-764-3283  at  least  24 
hours  before  the  vessel  arrives  in 
Montreal,  Quebec;  or 

(ii)  Complete  the  ballast  water 
information  section  of  the  St.  Lawrence 
Seaway  required  "Pre-entry  Information 
from  Foreign  Flagged  Vessels  Form" 
and  submit  it  in  accordance  with  the 
applicable  Seaway  notice. 

(3)  For  a  vessel  bound  for  the  Hudson 
River  north  of  the  George  Washington 
Bridge.  You  must  telefax  the 
information  to  the  COTP  New  York  at 
718-354-4249  before  the  vessel  enters 
the  waters  of  the  United  States  (12  miles 
from  the  baseline). 

(4)  For  a  vessel  not  addressed  in 
paragraphs  (c)(1).  (c)(2),  and  (c)(3)  of 
this  section.  Before  the  vessel  departs 
from  the  first  port  of  call  in  the  waters 
of  the  United  States,  you  must — 


(i)  Mail  the  information  to  U.S.  Coast 
Guard,  c/o  Smithsonian  Environmental 
Research  Center  (SERC),  P.O.  Box  28, 
Edgewater,  MD  21037-0028;  or 

(ii)  Transmit  the  information 
electronically  to  the  NBIC  at 
www.serc.si.edu/invasions/ballast.htm; 
or 

(iii)  Fax  the  information  to  the 
Commandant,  U.S.  Coast  Guard,  c/o  the 
NBIC  at  301-261-4319. 

(d)  If  the  information  submitted  in 
accordance  with  paragraph  (c)  of  this 
section  changes,  you  must  submit  an 
amended  form  before  the  vessel  departs 
the  waters  of  the  United  States. 

(e)  This  subpart  does  not  authorize 
the  discharge  of  oil  or  noxious  liquid 
substances  (NLS)  in  a  manner 
prohibited  by  United  States  or 
international  laws  or  regulations.  Ballast 
water  carried  in  any  tank  containing  a 
residue  of  oil,  NLS,  or  any  other 
pollutant  must  be  discharged  in 
accordance  with  the  applicable 
regulations. 

(f)  This  subpart  does  not  affect  or 
supersede  any  requirement  or 
prohibition  {)ertaining  to  the  discharge  . 
of  ballast  water  into  the  waters  of  the 
United  States  imder  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  to 
1376). 

§151.2045    What  are  the  mandatory 
recordkaaplng  requiraments? 

(a)  The  master,  owner,  operator,  or 
person  in  charge  of  a  vessel  carrying 
ballast  water  into  the  waters  of  the 
Uiuted  States  after  operating  beyond  the 
EEZ,  unless  specifically  exempted  by 
§  151.2010  or  §  151.2015  shall  keep  in 
written  form,  records  that  include  the 
following  information  (Note:  Ballot 
tank  is  any  tank  or  hold  that  carries 
ballast  water  regardless  of  desim): 

(1)  Vessel  information.  Include  the — 
(i)  Name; 

(ii)  International  Maritime 
Organization  (IMO)  Number  (official 
number  if  IMO  niunber  not  issued); 

(iii)  Vessel  type; 

(iv)  Owner  or  operator; 

(v)  Gross  tonnage; 

(vi)  Call  sim;  and 

(vii)  Port  of  Registry  (Flag). 

(2)  Voyage  information.  Include  the 
date  and  port  of  arrival,  vessel  agent, 
last  port  and  country  of  call,  and  next 
port  and  coimtry  of  call. 

(3)  Total  ballast  water  information. 
Include  the  total  ballast  water  capacity, 
total  volume  of  ballast  water  on  board, 
total  number  of  ballast  water  tanks,  and 
total  number  of  ballast  water  tanks  in 
ballast.  Use  units  of  measurements  such 
as  metric  tons  (MT),  cubic  meters  (m3), 
long  tons  (LT),  and  short  tons  (ST). 

(4)  Ballast  Water  Management. 
Include  the  total  niunber  of  ballast 
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tanks/holds  that  are  to  be  discharged 
into  the  waters  of  the  United  States  or 
to  a  reception  facility.  If  an  alternative 
ballast  water  management  method  is 
used,  please  note  the  number  of  tanks 
that  were  managed  using  an  alternative 
method,  as  well  as  the  type  of  method 
iised.  Indicate  whether  the  vessel  has  a 
ballast  water  management  plan  and  IMO 
guidelines  on  board,  and  whether  the 
ballast  water  management  plan  is  used. 

(5)  Information  on  ballast  water  tanks 
that  are  to  be  discharged  into  the  waters 
of  the  United  States  or  to  a  reception 
facility.  Include  the  following: 

(i)  The  origin  of  ballast  water.  This 
includes  date(s),  location(s),  volume(s) 
and  temperature(s)  (If  a  tank  has  been 
exchanged,  list  the  loading  port  of  the 
ballast  water  that  was  discharged  during 
the  exchange.). 

(ii)  The  date(s),  location(s),  vblume(s), 
method,  thoroughness  (percentage 
exchanged  if  exchange  conducted],  sea 
height  at  time  of  exchange  if  exchange 
conducted,  of  any  ballast  water 
exchanged  or  otherwise  managed. 

(iii)  The  expected  date,  location, 
volume,  and  salinity  of  any  ballast  water 
to  be  discharged  into  the  waters  of  the 
United  States  or  a  reception  facility. 

(6)  Discharge  of  sediment.  If  sediment 
is  to  be  discharge^d  within  the 
jurisdiction  of  the  United  States  include 


the  location  of  the  facility  where  the 
disposal  will  take  place. 

(7)  Certification  of  accurate 
information.  Include  the  master,  owner, 
operator,  person  in  charge,  or 
responsible  officer's  printed  name,  title, 
and  signature  attesting  to  the  accmacy 
of  the  information  provided  and 
certiiying  compliance  with  the 
requirements  of  this  subpart. 

(8)  Change  to  previously  submitted 
information. 

(i)  Indicate  whether  the  information  is 
a  change  to  information  previously 
submitted  for  this  voyage. 

(ii)  The  master,  owner,  operator,  or 
person  in  charge  of  a  vessel  subject  to 
this  section,  must  retain  a  signed  copy 
of  this  information  on  board  the  vessel 
for  2  years. 

(iii)  The  information  required  of  this 
subpart  may  be  used  to  satisfy  the 
ballast  water  recordkeeping 
requirements  for  vessels  subject  to 
§  151.2040(a)  and  (b). 

(iv)  A  sample  form  and  the 
instructions  for  completing  the  form  are 
in  the  appendix  to  this  subpart.  If  you 
complete  the  "Ballast  Water  Reporting 
Form"  contained  in  the  IMO  Guidelines 
or  complete  the  ballast  water 
information  section  of  the  St.  Lawrence 
Seaway  required  "Pre-entry  Information 
Flagged  Vessels  Form,"  then  you  have 
met  the  requirements  of  this  section. 


§151.2050    What  methods  ara  used  to 
monitor  compliance  with  this  suiipart? 

(a)  The  COTP  may  take  samples  of 
ballast  water  and  sediment,  examine 
documents,  and  make  other  appropriate 
inquiries  to  assess  the  compliance  of 
any  vessel  subject  to  this  subpart. 

(b)  The  master,  owner,  operator,  or 
person  in  charge  of  a  vessel  subject  to 
this  section,  shall  make  available  to  the 
COTP  the  records  required  by 

§  151.2045  upon  request. 

(c)  The  NfBIC  will  compile  the  data 
obtained  from  submitted  reports.  This 
data  will  be  used,  in  conjimction  with 
existing  databases  on  the  number  of 
vessel  arrivals,  to  assess  vessel  reporting 
rates. 

§151.2055    Where  are  the  attemate 
exchange  zones  located?  [Reserved] 

§151.2060    What  must  eech  application  for 
approval  of  an  altemathw  compliance 
technology  contain?  [Reserved] 

§151.2065    What  Is  the  standard  of 
adsquate  compliance  determined  bf  ttm 
ANSTF  for  this  subpMt?  [Reserved] 

Appendix  to  Subpart  D  of  Part  151 — 
Ballast  Water  Reportiiig  Form  and 
Instructions  for  Ballast  Water 
Reporting  Form 

BUJNQ  CODE  4S10-1S-P 


26686 Federal  Register /Vol.  64,  No.  94 /Monday,  May  17.  1999 /Rules  and  Regulations 


INSTRUCTIONS  FOR  BALLAST  WATER  REPORTING  FORM 

(Please  write  in  English  and  PRINT  legibly.) 

Is  this  an  Amended  Ballast  Reporting  Form?:  Check  Yes  or  No.  Amendments  should  be  submitted  if  tfiere  are  any 
differences  between  actual  ballast  discharges  and  discharge  information  reported  in  a  prior  form.  Please  mark  "Yes"  if 
this  form  amends  a  previously  submitted  ballast  reporting  fonn. 

SECTION  1.  VESSEL  INFORMATION 

Vessel  Name:  Print  the  name  of  the  vessel  clearly. 

IMO  Number:  Fill  in  identification  number  of  the  vessel  used  by  the  International  Maritime  Organization. 

Owner:  Write  in  the  name  of  the  registered  owner(s)  of  die  vessel.  If  under  charter,  enter  Operator  name. 

Type:  List  specific  vessel  type.  Use  the  following  abbreviations:  bulk  (be),  roro  (rr),  container  (cs),  tanker  (ts), 
passenger  (pa),  oil/bulk  ore  (ob),  general  cargo  (gc),  reefer  (rf).  Write  out  any  additional  vessel  types. 

GT:  What  is  the  Gross  Tonnage  of  the  vessel? 

Call  Sign:  Write  in  the  official  call  sign. 

Flag:  Fill  in  the  full  name  of  the  country  under  whose  authority  the  ship  is  operating.  No  abbreviations  please. 

SECTION  2,  VOYAGE  INFORMATION 

Arrival  Port:  Write  in  die  name  of  your  first  poit  of  call  after  entering  the  U.S.  EEZ  or  St.  Lawrence  Seaway.  No  abbreviations. 
Arrival  Date:  Fill  in  the  arrival  date  to  the  above  port  Please  use  European  date  format  (DDMMYY). 

Agent:  List  agent  used  for  current  port 

Last  Fort:  Fill  in  the  last  port  at  which  the  vessel  called  immediately  before  entering  the  U.S.  EEZ. 

No  abbreviations  please. 

Conntry  of  Last  Port:  Fill  in  the  last  country  at  which  the  vessel  called  immediately  before  entering  die  U.S.  EEZ. 

No  abbreviations  please. 

Next  Port:  .Fill  in  the  port  at  which  the  vessel  will  call  immediately  after  departing  the  current  port 
("Current  Port"="Arrival  Port"  above).  No  abbreviations  please. 

Country  of  Next  Port:  Fill  in  dw  country  of  "Next  Port"  at  which  die  vessel  will  call  immediately  after  current  port  No 
abbreviations  please. 

SECTION  3.  BALLAST  WATER 

Total  Ballast  Water  on  Board: 

Volume:  What  was  die  total  volume  of  ballast  water  on  board  upon  arrival  into  the  waters  of  U.S.  EEZ?  Do  not  count  potable 

water. 

Units:  Please  include  volume  units  (m^,  MT,  LT,  ST). 

Number  of  Tanks  in  Ballast:  Count  the  number  of  ballast  tanks  and  holds  with  ballast  as  vessel  enters  waters  inside  the 

United  States  EE2L 

Total  Ballast  Water  Capacity: 

Volume:  What  is  the  maximum  volume  of  ballast  water  used  when  no  cargo  is  on  board? 

Units:  Please  include  volume  units  (m\  MT,  LT,  ST). 

Total  Number  of  Tanks  on  Ship:  Count  all  tanks  and  holds  that  can  carry  ballast  water  (do  not  include  tanks  that  carry 

potable  water). 

SECTION  4.  BALLAST  WATER  MANAGEMENT 

Total  No.  of  tanks  to  be  discharged:  Count  only  tanks  and  holds  with  ballast  to  be  discharged  into  waters  inside  the  United 

States  EEZ  or  into  an  approved  reception  facility.  Count  all  tanks  and  holds  separately  (e.g.,  port  and  starboard  tanks  should  be 

counted  separately). 

Of  tanks  to  be  discharged,  how  many  Underwent  Exchange:  Count  all  tanks  that  are  to  be  discharged  into  waters  of  the 

United  States  or  into  an  approved  reception  facility. 

Of  tanks  to  be  discharged,  how  many  Underwent  Alternative  Management:  Count  all  tanks  that  are  to  be  discharged  into 

waters  of  the  United  States  or  an  approved  reception  ^ility. 

Please  specify  ahemative  method(s)  used,  if  any:  Specifically,  describe  methods  used  for  ballast  management 

If  no  ballast  treatment  conducted,  state  reason  why  not:  This  applies  to  all  tanks  and  holds  being  discharged  into  waters  of  die 
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United  States  or  into  an  approved  rccq)tion  fecility. 

Ballast  Management  Plan  on  board?:  Is  there  a  written  document  on  board,  specific  to  your  vessel,  describing  the 
procedure  for  ballast  management?  This  should  include  safety  and  exchange  procedures  (usually  provided  by  vessel's  owner  or 
operator).  Check  Yes  or  No. 

Management  Plan  implemented?:  Do  you  follow  the  above  management  plan?  Check  Yes  or  No. 

TMO  Ballast  Water  Guidelines  on  board?:  Is  diere  a  copy  of  die  International  Maritime  Organization  (IMO)  Ballast 
Water  Guidelines  on  board  diis  vessel  (i.e.  "Guidelines  for  die  Control  and  Management  of  Ship's  Ballast  Water  to 
Minimize  die  Transfer  Aquatic  Organisnu  and  Pathogens".  [Res.  A.868(20)])?  Check  Yes  or  No. 

SECTION  5.  BALLAST  WATER  fflSTORY 
(Record  all  tanks  to  be  deballasted  fai  port  state  of  arrival:  If  none,  go  to  #6) 
Tanks/H(rids:  Please  list  all  tanks  and  holds  that  you  have  discharged  or  plan  to  discharge  into  waters  of  the  United  States 
or 

into  an  approved  recq)tion  fu;ility  (write  out,  or  use  codes  listed  below  table).  Follow  each  tank  across  die  page  listing  all 
source(s),  exchange  events,  and/or  discharge  events  separately.  List  each  tank  on  a  separate  line.  Port  and  starboard  tanks 
widi  identical  ballast  water  histories  may  be  included  on  same  line.  Please  use  an  additional  page  if  necessary,  being  careful 
to  include  ship  name,  date,  and  IMO  number  at  the  top  of  each.  For  tanks  with  multiple  sources:  list  3  largest  sources  from 
last  30  days  on  separate  lines.  If  more  than  3  sources,  include  a  4th  line  for  die  respective  tank(s)  that  indicated  "Multiple"  in 
port  cohmm  and  list  the  remaining  tank  volume  not  included  in  the  3  largest  sources  (i.e.,  total  tank  vohmie  minus  volume  of 
the  3  largest  sources).  See  example  #1  on  sample  ballast  reporting  fonn. 

-BWSOURCES 

Date:  Record  date  ofballast  water  uptake.  Use  European  format  (DDMMYY). 

Port  or  ladtudc/longitude:  Record  location  ofballast  water  uptake,  no  abbreviations  for  ports. 

Volume:  Record  total  volume  ofballast  water  uptake,  with  volume  units. 

Temp:  Record  water  temperature  at  time  ofballast  water  iq>take,  in  degrees  Celsius  (include  units). 

-BW  MANAGEMENT  PRACTICES- 

Date:  Date  ofballast  water  management  practice.  If  exchanges  occurred  over  multiple  days,  list  the  day  when 

exchanges  were  completed.  Use  European  format  (DDMMYY). 

Endpoint  or  latitude/longitude:  Report  location  ofballast  water  management  practice.  If  an  exchange  occurred  over  an 

extended  distance,  list  die  end  point  latitude  and  longitude. 

Volume:  Rqwrt  total  volume  ofballast  water  moved  (i.e.,  gravitated  and  pumped  into  tanks,  discharged  to  reception  fivsility) 

during  management  practice ,  witii  units. 

%  Exch.:  (Note:  for  effective  flow  dux>ugh  exchange,  this  value  should  be  at  least  300%). 


%  Exchange  = 


Total  Volume  added  by  Refill  or  Flow  Through 
edacity  of  Ballast  Tank  or  Hold 


x(100%) 


Method:  Indicate  management  mediod  using  code  (ER  =  empty/refill,  FT  =  flow  dirough,  ALT  =  alternative  method). 

Sea  Ht .  (m):  Estimate  the  sea  height  in  meters  at  die  time  of  die  ballast  water  exchange  if  diis  mediod  was  used.  (Note:  diis  is 

the  combined  height  of  the  wind-seas  and  swell,  and  does  not  refer  to  water  depdi). 

'BWDISCHARGES- 

Date:  Date  ofballast  water  discharge.  Use  European  format  (DDMMYY). 

Port  or  latitude/longitude:  Report  location  ofballast  water  discharge,  no  aM)reviations  for  ports. 

Volume:  Report  volume  ofballast  water  discharged,  with  units. 

Salinity:  Document  salinity  of  ballast  water  at  die  time  of  discharge,  with  units  (i.e.,  specific  gravity  (sg)  or  parts 

per  diousand  (ppt)). 

SECTION  6.  TITLE  AND  SIGNATURE 

Responsible  officer's  name  and  title  (printed)  and  signature:  Print  name  and  tide,  include  signature. 
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Where  to  send  this  form. 


Vessels  bound  for  Great  Lakes: 


United  States  or  Canadian  Flag  vessel  bound  for  the  Great  Lakes 

Fax  the  form  to  the  COTP  Buffalo  315-764-3283  at  least  24  hours  before  the  vessel  arrives  in 
Montreal,  Quebec. 

Any  other  Flag  vessel  bound  for  the  Great  Lakes 

Fax  the  form  to  the  COTP  Buffalo  315-764-3283  at  least  24  hours  before  the  vessel  arrives  in 
Montreal,  Quebec,  or; 

Complete  the  ballast  water  information  section  of  the  St.  Lawrence  Seaway  required  'Tre-cntry 
Information  fix)m  Foreign  Flagged  Vessels  Form"  and  submit  it  in  accordance  with  the 
applicable  Seaway  notice. 


Vessels  bound  for  the  Hudson  River  North  Of  George  Washington  Bridge 


Vessel  bound  for  the  Hudson  River  north  of  the  George  Washington  Bridge 


Fax  the  form  to  the  COTP  New  York  at  718-354-4249  before  the  vessel  enters  the  waters  of  the 
United  States  (12  miles  fix)m  the  baseline). 


Vessels  bound  for  all  other  United  States  Ports 

Vessel  bound  for  all  ports  within  the  waters  of  the  United  States  other  than  the  Great 
Lakes  or  Hudson  River  north  of  the  George  Washington  Bridge 

Before  the  vessel  departs  from  the  first  port  of  call  in  the  waters  of  the  United  States  send  the 
form  by  one  of  the  three  following  methods: 

•  Mail  the  form  to  the  U.S.  Coast  Guard,  c/o  Smithsonian  Environmental  Research 
Center  (SERC),  P.O.  Box  28,  Edgewater,  MD  21037-0028; 

•  Transmit  the  form  electronically  to  the  National  Ballast  Information  Clearinghouse 
(NBIQ  at  www.serc.sLedu\invasions\ballastJitm);  or 

•  Fax  the  form  to  the  Commandant,  U.S.  Coast  Guard,  c/o  the  NBIC  at  301-261-4319. 


If  any  information  changes,  send  an  amended  form  before  the  vessel 
departs  the  waters  of  the  United  States. 
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Dated:  May  11, 1999. 

R.C.  North, 

Assistant  Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  99-12266  Filed  5-14-99;  8:45  am) 

BILUNG  COOe  4910-1S-C 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7284] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
conmiunities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 


Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  commimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
mirrimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  nde  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10;  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regidatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

ExeGutive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Ovil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  Part 
65  is  amended  to  read  as  follows: 

PARTSS-KAMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Date  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Alaska:  Unorga- 
nized Borough. 

California:. 

Placer 

Municipality  of  An- 
chorage. 

City  of  Rocklin  

March  24,  1999,  March 
31,  1999. 

March  24,  1999.  March 
31,  1999,  The  Placer 
Herald. 

The  Honorable  Rick  Mystrom,  Mayor, 
Municipality  of  P.O.  Box  196650, 
Anchorage,  Alaska  99519-6650. 

The    Honorable    Connie    Cullivan, 
Mayor,    City    of    Rockfin,    3980 
Rocklin  Road,  Rocklin,  Califomia 
95677. 

February  19,  1999 
February  22, 1999 

020005 
060242 
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State  and  county 

Locatkm 

Date  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modificatkxi 

Community 
No. 

Riverside  

City  of  San  Diego 

April  7,  1999,  AprU  14, 

The     Honorable     Susan     GoMing. 

March  16, 1999  ... 

060295 

- 

1999,  San  Diego 
Union-Tribune. 

Mayor.  City  of  San  Diego,  202  C 
Street,  11th  Roor  (MS  11  A),  San 
Diego.  California  92101. 

CoJorado: 

Denver 

City  and  County  ... 

March  17,  1999,  March 

The    Honorable    Wellington    Webb, 

Febmary  12.  1999 

080046 

* 

24,  1999,  The  Denver 
Post. 

Mayor.  City  and  County  of  Denver, 
1437  Bannock  Street,  Denver.  Col- 
orado 80202. 

Lincoln 

Town  of  Limon 

March  11,  1999,  March 
18, 1999,  Umon  Leader. 

The  Honorable  Ted  Bandy.  Mayor, 
Town    of    Limon,    P.O.    Box    9, 
Umon.  Cotorado  80282-0009. 

Febnjary23,  1999 

080109 

Hawaih  Hawaii 

Unincorporated 

March  11,  1999.  March 

The       HonoraWe       Stephen       K. 

February  5,  1999 

155166 

Areas. 

18,  1999,  Hawaii-Trib- 
une Herald. 

Yamashiro,  Mayor,  Hawaii  County, 
25    Aupuni    Street,    Hilo,    Hawaii 
96720. 

Nevada: 

Clark 

Unincorporated 

March  18,  1999,  March 

The    Honorable    Yvonne    Atkinson 

June  23,  1999  

320003 

Areas. 

25,  1999,  Las  Vegas 

Gates,  Chairperson,  Claris  County 

Review-Journal. 

Board  of  Supewisors,  500  Grand 

" 

Central  Partcway.  Las  Vega.s.  Ne- 
vada 89155. 

Washoe 

City  of  Reno  

March  24,  1999.  March 
31,  1999.  Reno  Ga- 
zette-Joumal. 

The  Honorat»)e  Jeff  Griffin,  Mayor, 
City   of    Reno.    P.O.    Box    1900. 
Reno,  Nevada  89505. 

March  1,  1999  

320020 

Washoe 

Unincorporated 

March  24,  1999.March 

The  Honorable  Joanne  Bond.  Chair- 

March 1,  1999  

320019 

Areas. 

31,1999,  AenoGa- 
zette-Joumai. 

person,  Washoe  County,  Board  of 
Supennsors,     P.O.     Box     11130. 
Reno.  Nevada  89520. 

Clarlt 

City  of  Las  Vegas 

March  18  1999  March 

The  Honorable  Jan  Laverty  Jones, 
Mayor,  City  of  Las  Vegas,  400 

June  23,  1999  

325276 

25.  1999.  Las  Vegas 

Review-Journal. 

East  Stewart  Avenue,  North  Las 
Vegas.  Nevada  89101-2986. 

Clark 

City  of  North  Las 
Vegas. 

March  18  1999  March 

The    Hnnnrahlo    MirhaAl    MnntAnrinr 

June  23,  1999  

320007 

25,  1999,  Las  Vegas 

Mayor,  City  of  North  Las  Vegas. 

Review-Journal. 

P.O.  Box  4086.  North  Las  Vegas. 
Nevada  89036. 

New  Mexico:  Santa 

City  of  Santa  Fe  .. 

March  9,  1999,  March  16, 

The     Honorable     Larry     Delgado, 

June  14  1999  

350070 

Fe. 

1999.  The  Santa  Fe 
New  Mejtican. 

Mayor,  City  of  Santa  Fe,  P.O.  Box 
909,  200  Lincoln  Avenue,  Santa 
Fe,  New  Mexico  87504. 

Oklahoma: 

Garfield 

City  of  Enid 

April  23,  1999.  April  30, 
1999.  Enid  News  and 

The  Honorable  Mike  Cooper,  Mayor, 
City  of  Enid.  P.O.  Box  1768,  Enid, 

March  26.  1999  ... 

400089 

Eagle. 

Oklahoma  73702. 

Oklahoma 

City  of  Oklahoma 

March  18,  1999.  March 

The    Honorable    Kirtt    Humphreys, 

February  12,  1999 

405378 

Ciiy. 

25. 1999,  Da/jyOMa/K>- 
man. 

Mayor.  City  of  Oklahoma  City,  200 
North   Wall<er,    Suite   302,   Okla- 
homa City,  Oklahoma  73102. 

Oregon:  Multnomah 

City  of  Portland  .... 

March  19,  1999.  March 
26,  1999,  The  Orego- 
nian. 

The  Honorable  Vera  Katz,   Mayor. 
City  of  Portland.  1221  Southwest 
Fourth  Avenue,  Room  340.  Port- 
land. Oregon  97204. 

March  1, 1999  

410183 

Texas: 

Bexar 

City  of  Converse  .. 

March  11, 1999,  March 
^6,  ^99Q,  Herald  News- 
paper. 

The     Honorable     John     Steinberg, 
Mayor,  City  of  Converse.  P.O.  Box 
36,  Converse.  Texas  78109. 

February  12,  1999 

480038 

Dallas,  Denton, 

City  of  Dallas 

March  19,  1999,  March 

The  Honorable  Ron  Kirii,  Mayor.  City 

Feburary  26,  1999 

480171 

Collin, 

26,  1999,  Da//asAtom- 

of  Dallas,  City  Hall,  1500  Marilla, 

Rockwall, 

ing  News. 

Dallas.  Texas  75201. 

and  Kauf- 

man. 

Tanant 

City  of  Fort  Worth 

March  18,  1999.  March 

The  Honorable  Kenneth  Barr.  Mayor, 

December  14, 

480596 

25,  1999,  Fort  Worm 

City      of      Fort      Worth.      1000 

1999. 

Star-Telegram. 

Throckmorton  Street,  Fort  Worth. 
Texas  76102-6311. 

Dallas  

City  of  Garland  .... 

March  25,  1999,  April  1. 
1999,  The  Gartand 
News. 

The  Honorable  Jim  Stance.  Mayor, 
City  of  Gartand,  P.O.  Box  469002. 
Gartand.  Texas  75046-9002. 

Febmary  26,  1999 

485471 

Dallas 

City  of  Irving  

March  4  1999,  March  11, 
1999,  in/ing  News. 

The   Honoratjie   Morris   H.   Parrish. 
Mayor.  City  of  Irving,   P.O.   Box 

February  1.  1999 

480180 

152288.  Inring.  Texas  75015-2288. 
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Date  and  name  of  news- 

State and  county 

Location 

paper  where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Tanant 

City  of  North  Rich- 

Aprils, 1999,  April  15, 

The     Honorable    Charies     Scoma, 

March  16,  1999  ..'. 

480607 

land  Hills. 

1999,  Fort  Worm  Star- 
Telegram. 

Mayor,  City  of  North  Richland  Hills, 
P.O.  Box  820609,  North  Richland 
Hills,  Texas  76182-0609. 

Lamar 

City  of  Paris 

March  23,  1999,  March 
30,  1999,  Paris  News. 

The  Honorable  Eric  Clifford,  Mayor, 
City  of  Paris,  P.O.  Box  9037, 
Paris,  Texas  75461-9037. 

June  28,  1999  

480427 

Wichita  

City  of  Wichita 

March  19,  1999,  March 

The  Honorable  Kay  Yeager,  Mayor, 

Febmary26.  1999 

480662 

Falls. 

26,  1999,  Wichita  Falls 
Times/Record  News. 

City  of  Wichita  Falls,  1300  Seventh 
Street,  Wichita  Falls,  Texas  76301. 

Washington: 

• 

Grays  Harbor 

City  of  Aljerdeen 

February  26,  1999,  March 

The     Honorable     Chuck     Gurrad, 

September  3, 

530058 

5,  1999,  The  Daily 

Mayor.  City  of  Aberdeen,  200  East 

1999. 

World. 

Mari(et  Street,  Aberdeen,   Wash- 
ington 98520. 
The     Honorable     Kate     McCaslin, 

Spokane  

Unincorporated 

March  24.  1999,  March 

Febmary24,  1999 

530174 

Areas. 

31,  1999,  Spokesman- 
Review. 

Chairman,  Board  of  Commis- 
sioners, Spokane  County,  1116 
West  Broadway  Avenue,  Spokane, 
Washington  99260-0100. 

Wyoming:  Cartx>n 

Town  of  Baggs  .... 

March  16,  1999,  March 
23,  1999,  Rawling  Daily 
Times. 

The  Honorable  Donald  R.  Bain, 
Mayor,  Town  of  Baggs,  P.O.  Box 
300,  Baggs.  Wyoming  82321. 

February  19. 1999 

560009 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  May  6, 1999. 

Michael ).  Armstrong, 

Associate  Director  for  Mitigation. 

(PR  Doc.  99-12347  Filed  5-14-99;  8:45  am] 

BNXMO  CODE  671  t-CM-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

Changes  in  Flood  Elevation 
DetenninatkNis 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 


Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington. 
DC  20472,  (202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  conmumity  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuimt 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  ciurently 
effective  commimity  niunber  is  shovtm 
and  must  be  used  for  all  nevy  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commmiity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pm-suant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiiun  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
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NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  «  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

f65.4    [AmendMl] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Locatton 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 

modification 

Community 
No. 

Arizona: 

Maricopa 

City  of  Ptwenix  .... 

Deceml3er22,  1998,  De- 

The Honorable  Skip  Rimsza,  Mayor, 

November  19, 

040051 

(FEMA 

cember  29,  1998  Ari- 

City of  Phoenix,  200  West  Wash- 

1998. 

« 

Docket  No. 

zona  Republic. 

ington  Street,  11th  Floor,  Phoenix, 

• 

7272). 

Arizona  85003-1611. 

Pima,  (FEMA 

Unincorporated 

December  15,  1998,  De- 

The    Honorable    Mike    Boyd,    Pima 

November  20, 

040073 

Docket  No. 

Areas. 

cemt)er  22, 1998  Ari- 

County Board  of  Supervisors,  130 

1998. 

7272). 

zona  Daily  Star. 

West  Congress,  Fifth  Fkxw.  Tuc- 
son, Arizona  85701 . 

Pima,  (FEMA 

City  of  Tucson  

December  2,  1998,  De- 

The Honorable  George  Miller,  Mayor, 

November  3,  1998 

040076 

Docket  No. 

cember  9,  1998  Arizona 

City  of  Tucson  P.O.  Box  27210, 

■V 

7268). 

Daily  Star. 

Tucson.  Arizona  85726.    • 

California: 

m 

Santa  Clara 

City  of  Gilroy 

December  11,  1998,  De- 

The Honorable  K.  A.  Mike  Gilroy, 

November  10. 

060340 

(FEMA 

cember  18,  1998  Gilroy 

Mayor.     City     of     Gilroy,     7351 

1998. 

Docket  No. 

Dispatch. 

Rosanna  Street,  Gilroy,  Califomia 

7272). 

95020. 

Orange, 

City  of  Lake  For- 

December 1,  1998,  De- 

The Honorable  Peter  Herzog,  Mayor, 

March  8. 1999  

060759 

(FEMA 

est 

cember  8,  1998  Orange 

City  of  Lake  Forest,  23161  Lake 

Docket  No. 

County  Reffster. 

Center  Drive,  Suite  100,  Lake  For- 

7268). 

. 

est,  Califomia  92630. 

Sacramento 

Unincorporated 

November  23, 1998,  No- 

The   Honorable    Ilia    Collin,    Chair- 

October 23,  1998 

060262 

(FEMA 

Areas. 

vember  30,  1998  Sac- 

person,      Sacramento      County, 

Docket  No. 

ramento  Bee. 

Board    of    Supervisors,    700    H 

7264). 

Street,  Room  2450,  Sacramento. 
Califomia  95814. 

Cok>rado 

Gitpin,  (FEMA 

City  of  Black 

December  11,  1998,  De- 

The    Honorable     Kathryn     Eccker, 

November  9,  1998 

080076 

Docket  No. 

Hawk. 

cember  18,  1998 

Mayor,  City  of  Black  Hawk,  P.O. 

7272). 

Weekly  Register  Call. 

Box    17,    Black   Hawk,    Colorado 
80422. 

El  Paso, 

Unincorporated 

December  10.  1998,  De- 

The Honorat)le  Charies  C.   Brown, 

November  9, 1998 

080059 

(FEMA 

Areas. 

cember  17,  1998,  The 

Chairman,  El  Paso  County,  Board 

Docket  No. 

TritMne. 

of     Commisstoners,      27      Fast 

7272). 

Vermijo  Avenue,  Third  Roor,  Coto- 
rado    Springs,    Cotorado    80903- 
2208. 

Jefferson, 

Unincorporated 

December  16, 1998,  De- 

The    Honorable     Michelle,     Chair- 

December 3. 1998 

080087 

(FEMA 

Areas. 

cember  23,  1998  Col- 

person,  Jefferson  County,  Board  of 

Docket  No. 

umbine  County  Courier. 

Commissioners.      100     Jefferson 

• 

7272). 

County     Parkway,     Suite     5550, 
GokJen,  Cotorado  80419. 

Ouray,  (FEMA 

City  of  Ouray 

December  3, 1998,  De- 

Tt)e   Honorat>le  Jim   Miller,   Mayor, 

November  9.  1998 

080137 

Docket  No. 

'  cember  10,  1998, 

City   of    Ouray,    P.O.    Box   468. 

7268). 

Ouray  County 
Plaindealer. 

Ouray,  Colorado  81427. 

Ouray,  (FEMA 

Unincorporated 

December  3, 1998,  De- 

The Honorable  Alan  Staehle.  Chair- 

November 9,  1 998 

080136 

Docket  No. 

Areas. 

cember  10,  1998, 

man,    Ouray    County,    Board    of 

7268). 

Ouray  County 
Plaindealer 

Commissioners,     P.O.     Box     C, 
Ouray,  Colorado  81427. 

Kansas:  McPher- 

City  of  McPherson 

December  3,  1998,  De- 

The Honorable  Vcnon  L.  Dossett, 

November  4,  1998 

200217 

son  (FEMA 

cember  10,  1998, 

Mayor,  City  of  McPherson,   P.O. 

Docket  No.  7268). 

McPherson  Sentinel. 

Box    1008.    McPherson,    Kansas 
67460. 
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Dates  and  name  of  news- 

State and  county 

Locatkjn 

paper  where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modifkatton 

Community 
No. 

New  Mexico:  Dona 

City  of  Las  Cmces 

November  18,  1998,  No- 

The   Honorable    Rubin    A.    Smith, 

October  23,  1998 

355332 

Ana,  (FEMA 

vember  25,  1998,  77je 

Mayor,  City  of  Las  Cmces,  P.O. 

Docket  No.  7264). 

Sun  News. 

Box  20000,  Las  Cmces,  New  Mex- 
ico 88004. 

Oklahoma: 

Oklahoma, 

CHy  of  Oklahoma 

November  18,  1998,  No- 

The    Honorable      Ronald     Norick, 

November  2,  1998 

405378 

(FEMA 

City. 

vember  25,  ^9^8  Daily 

Mayor,  City  of  Oklahoma  City,  200 

Docket  No. 

Oklahoman. 

North   Walker,    Suite   302,   Okla- 

7268). 

homa  City,  Oklahoma  73102. 

Oklahoma, 

City  of  Oklahoma 

December  2,  1998,  De- 

The   Honorable    Kirk    Humphreys, 

November  6,  1998 

405378 

(FEMA 

City. 

cember  9,  1998,  Daily 

Mayor,  City  of  Oklahoma  City,  200 

Docket  No. 

Oklahoman. 

North   Walker,   Suite   302,   Okla- 

7268). 
Texas: 

_ 

homa  City,  Oklahoma  73102. 

Bexar.  (FEMA 

City  of  Alamo 

December  10.  1998,  De- 

The    Honorable     Robert     Biechlin, 

March  17, 1999  ... 

480036 

Docket  No. 

Heights. 

cember  17,  1998,  North 

Mayor,    City    of    Alamo    Heights, 

nn). 

San  Antonio  Times. 

6116    Broadway,    San    Antonio, 
Texas  78209. 

Tanant, 

City  of  Fort  Worth 

December  1,  1998,  De- 

The Honorable  Kenneth  Barr,  Mayor, 

November  5,  1998 

480596 

(FEMA 

. 

cember  8,  1998,  Fort 

City      of      Fort      Worth,      1000 

Docket  No. 

Worth  Star-Telegram. 

Throckmorton  Street,  Fort  Worth, 

7268). 

Texas  76102-6311. 

Hays,  (FEMA 

Unincorporated 

December  2,  1998,  De- 

The   Honorable    Eddy    Etheredge, 

November  6,  1998 

480321 

Docket  No. 

Areas. 

cember  9,  1998,  San 

Hays  County  Judge,  Hays  County 

7268). 

Marcos  Daily  Record. 

Courthouse,  1 1 1  East  San  Antonio 
Street,  San  Marcos,  Texas  78666. 

Dallas,  (FEMA 

City  of  Irving  

December  17,  1998,  De- 

The  Honorable   Morris   H.    Panish, 

November  20, 

480180 

Docket  No. 

cember  24,  1998,  Innng 

Mayor,   City  of   Irving,   P.O.   Box 

1998. 

7272). 

News. 

152288,  Irving,  Texas  75015-2288. 

Bell,  (FEMA 

City  of  Killeen  

December  22,  1998,  De- 

The Honoreible  Fred  Latham,  Mayor, 

November  20, 

480031 

Docket  No. 

cember  29,  1998, 

City  of  Killeen,   P.O.   Box   1329, 

1998. 

7272). 

Killeen  Daily  Herald. 

Killeen,  Texas  76540. 

Dallas,  (FEMA 

City  of  Mesquite  .. 

November  20,  1998,  No- 

The    Honorable     Mike     Anderson, 

November  2,  1998 

485490 

Docket  No. 

vember  27,  1998,  Dal- 

Mayor, City  of  Mesquite,  P.O.  Box 

7268). 

las  Morning  News. 

850131,  Mesquite,  Texas  75185- 
0137. 
The   Honorable  Howard  W.   Peak, 

Bexar,  (FEMA 

City  of  San  Anto- 

December  10,  1998,  De- 

March 17,  1999  ... 

480045 

Docket  No. 

nk). 

cember  17,  1998,  North 

Mayor,  City  of  San  Antonio,  P.O. 

7272). 

San  Antonio  Times. 

Box  839966,  San  Antonio,  Texas 
78283-3966. 

Travis,  (FEMA 

Unincorporated 

November  18, 1998,  No- 

The Honorable  Bill  Aleshire,  Travis 

October  26,  1998 

481026 

Docket  No. 

Areas. 

vember  25,  1998,  Aus- 

County   Judge,    P.O.    Box    1748, 

7264). 

tin  American  Statesman. 

Austin,  Texas  78767-1748. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  6, 1999. 
Michael  J.  Amutrong. 
Associate  Director  for  Mitigption. 
[FR  Doc.  99-12349  Filed  5-14-99;  8:45  am] 
BILLING  CODE  S71t-04-P 


FEDERAL  EMERGENCY    . 
MANAGEMENT  AGENCY 

44CFRPart67 

nnal  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 


flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circidation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
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base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  imja 
the  requirements  of  the  Regidatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insinance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

S  67.11    [Ammded] 

2.  The  tables  published  imder  the 
authority  of  §  67.11  are  amended  as 
follows: 


fDepthin 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Califomia 

-  Hlllsborougti    (Town),    San 

Mateo     County     (FEMA 

Docket  No.  7270) 

San  Mateo  Creek: 

Approxiniately  415  feet 

downstream  of  Baywood 

Avenue  

•32 

Approximately  515  feet  up- 

stream of  El  Cerrito  Ave- 

nue   

•74 

Map*  are  available  for  In- 

spection at  the  Town  Engi- 

neer's Office,  1600  Flori- 

bunda  Avenue, 

Hillsborougfi,  Califomia. 

Colorado 

Alamosa    (City),    Alamosa 

County     (FEMA     Docket 

No.  7270) 

Rio  Grande: 

Approximately  800  feet 

downstream  of  Broadway/ 

Fourtfi  Street  

•7.539 

Approximately  10,100  feet 

upstream  of  State  Avenue 

V.545 

Maps  are  available  for  In- 

spection at  the  City  of 

Alamosa  Public  Works  De- 

partment, 314  Hunt, 

Alamosa,  Colorado. 

Alamosa  County  (Unincor- 

porated    Areas)    (FEMA 

Docket  No.  7270) 

Rio  Grande: 

Approximately  10,800  feet 

downstream  of  Denver 

and  Rio  Qrande  Western 

Railroad 

•7.534 

Approximately  17,500  feet 

upstream  of  State  Avenue 

•7,548 

Maps  are  available  for  in- 

spection at  Land  Use  and 

Administration,  402  Edison 

Avenue,  Alamosa,  Colorado. 

Severance    (Town),     Weld 

County    (FEMA     Docket 

No.  7270) 

TTje  Slough: 

tDepth  In 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Approximately  1 ,000  feet 

downstream  of  Great 

Western  Railroad  

•4,864 

Approximately  3,400  feet 

upstream  of  County  Road 

74  

'4.878 

Maps  are  available  for  In- 

spection at  the  Town  of 

Severance  Town  Hall,  336 

South  First  Street,  Sever- 

ance, Colorado. 

WeM     County     (Unincor- 

porated    Areas)    (FEMA 

Docket  No.  7270) 

The  Slough: 

Approximately  1 ,050  feet 

downstream  of  Great 

Westem  Railroad  

•4.864 

Approximately  6,500  feet 

upstream  of  County  Road 

74y2  

•4.889 

Maps  are  availabia  for  in- 

spection at  the  Weld  Coun- 

ty Planning  and  Zoning  Of- 

fice, 1400  North  17th  Ave- 

nue, Greeley,  Cok>rado. 

Montana 

Yeltowstone  County  (Unin- 

corporated Areas)  (FEMA 

Docket  No.  7270) 

Alkali  Creek: 

Downstream  of  Alkali  Creek 

Road 

•3.247 

Upstream  of  Alkali  Creek 

Road 

•3,250 

Approximately  850  feet  up- 

stream of  Alkali  Creek 

Road 

•3.382 

Maps  are  available  for  In- 

spectton  at  the  Yellowstone 

County  Emergency  and 

General  Sewices  Depart- 

ment, 217  North  27th,  Room 

309,  Billings,  Montana. 

Nebraska 

O'Neill  (City),  Holt  County 

(FEMA  Docket  No.  7270) 

Elkhom  River 

Approximately  800  feet 

downstream  of  County 

Bridge  4536520 

^•1.956 

Approximately  750  feet  up- 

stream of  County  Bridge 

4525920  

'•1.976 

O'Neill  Tributary: 

Approximately  400  feet 

downstream  of  Fulton 

Street 

'•1,968 

Approximately  350  feet  up- 

stream of  Bogue  Avenue 

'•1,999 

26696 
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Source  of  flooding  and  location 


Map*  are  availabia  for  in- 
spection at  the  City  of 
O'Neill  City  Hall,  401  East 
Fremont  Street.  O'Neill,  Ne- 
braska. 


Oldahonia 

B{xt)y  (City),  Tulsa  County 
(FEMA  Docitet  No.  72S4) 

Posey  Cree/c; 
At  confluence  of  Posey 

Creel<  Tributary  

UWe  Haikey  Creek: 
Just  upstream  of  Gamett 

Road 

Just  downstream  of  1 1 1th 

Street  South 

Maps  are  available  for  in- 
spection at  the  City  of 
Bixby  City  Hall,  116  West 
Needles  Street,  Bixby  Okla- 
homa. 


Broken  Arrow  (CKy),  Tulsa 
County  (FEMA  Docket 
No.  7254) 

Adams  Creek: 

At  the  centerline  of  51st 
Street  South 

100  feet  upstream  of  193rd 

East  Avenue 

Broken  Arrow  Creek: 

Just  upstream  of  101st 
Street  South  

500  feet  upstream  of  101st 

Street  Sooth „ 

Covington  Creek  (Adams 

Creek  Tributary  B): 

At  confluence  with  Adams 
Creek 

200  feet  upstream  of  East 

81st  Street  South  

Covington  Creek  TrH)utary 

(Adams  Creek  Trfyjtary  B- 

1): 

1 ,200  feet  upstream  of  con- 
fluence with  Covington 
Creek  (Adams  Creek  Trit>- 
utary  B)  

Lone  Star  Creek  (Adams 
Creek  Tributary  D): 
7,260  feet  upstream  of  con- 
fluence with  Adams  Creek 
School  Creek  (Adams  Creek 
Tributary  C): 
2,300  feet  downstream  of 

236th  East  Avenue  

150  feet  downstream  of 

236th  East  Avenue  

Timber  Creek  (Adams  Creek 
Tributary  A): 
700  feet  upstream  of  East 

71st  Street  South  

4,800  feet  upstream  of 
South  257th  East  Avenue 


#Depth  in 

feet  above 

ground. 

*Elevatk)o 

in  feet 

(NGVD) 


•611 

•624 
*630 


•588 
*664 

•651 
•652 

•598 
•627 


•817 

•698 

•605 
•608 

•619 
•662 


Source  of  flooding  and  location 


Maps  are  available  for  in- 
spection at  the  City  of  Bro- 
ken Arrow  City  Hall,  115 
East  Commercial  Street, 
Broken  An-ow,  Oklahoma. 


Sand  Springs  (City),  Tulsa 
County  (FEMA  Docket 
No.  7254) 

Anderson  Creek: 
Just  upstream  of  56th  Street 

South 

At  Creek  County  boundary  .. 

Maps  are  available  for  in- 
spection at  the  City  of  Sand 
Springs  Public  Works  Build- 
ing, 216  North  Lincoln,  Sand 
Springs,  Oklahoma. 


Skiatook  (Town),  Tulsa 
County  (FEMA  Docket 
No.  7254) 

Bird  Creek: 

At  intersection  of  186th 
Street  and  Cincinnati  Ave- 
nue   

1 ,000  feet  west  along  1 16th 
Street  North  from  its  inter- 
section with  Peoria  Ave- 
nue   

Hominy  Creek: 

At  North  251h  West  Avenue 

(Extended) 

Rock  Creek: 

At  ttie  County  Road,  ap- 
proximately 5,000  feet  up- 
stream of  confluence  with 

Hominy  Creek  

South  Fork  Horse  Creek: 

At  confluence  with  Bird 
Creek 

At  Maple  Street 

At  the  downstream  side  of 
Southem  Pacific  Railroad 
Maps  are  available  for  In- 
spection at  the  Town  of 

Skiatook  Municipal  Building, 

100  North  Broadway, 

Skiatook,  Oklahoma. 


Tulsa  (City),  Tulsa  County 
(FEMA  Docket  No.  7254) 

Mingo  Creek: 
100  feet  upstream  of  56th 

Street  North 

Bird  Creek: 
At  46th  Street  North  (State 

Highway  266)  , 

Spunky  Creek: 
2,150  feet  downstream  of 

21st  Street  South  

100  feet  upstream  of  193rd 
East  Avenue 


#Depthln 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•736 
•744 


•650 

•618 
•626 

•625 


•633 
•634 

•644 


•589 

•584 

•631 
•665 


Source  of  flooding  and  location 


3,800  feet  upstream  of 

193rd  East  Avenue  

Harlow  Creek: 
3,450  feet  upstream  of  Edi- 
son Street 

5,850  feet  upstream  of  Edi- 
son Street 

Harlow  Creek  Tributary: 
4,825  feet  upstream  of  Edi- 
son Street 

6,750  feet  upstream  of  Edi- 
son Street 

Maps  are  available  for  in- 
spection at  the  Stormwater 
Design  Office,  2317  South 
Jackson,  Suite  No.  302, 
Tulsa,  Oklahoma. 


Tulsa  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7254) 

Anderson  Creek: 
700  feet  upstream  of  con- 
fluence with  Fisher  Creek 
Approximately  3,700  feet 
upstream  of  56th  Street 
(at  Creek  County  bound- 
ary)   

Hominy  Creek: 
400  feet  downstream  of 
Texas  and  Pacific  Rail- 
road   

Euchee  dreek: 
350  feet  upstream  of  U.S. 

Highway  64  

Just  upstream  of  Willow 

Street 

1 1 ,500  feet  upstream  of 

mouth  (at  Tulsa-Osage 

County  boundary)  

Maps  are  available  for  in- 
spection at  the  Tulsa  Coun- 
ty Annex  BulkJing,  633  West 
Third,  Room  140,  Tulsa, 
Oklahoma. 


Oregon 


Attiena  (City),  Umatilla 
County  (FEMA  Docket 
No.  7270) 

Wiklhorse  Creek: 
Approximately  1 ,970  feet 
downstream  of  Labor 

Camp  Road 

Approximately  at  Fifth  Street 
Maps  are  available  for  in- 
spection at  the  City  of 
Athena,  215  South  Third 
Street,  Athena,  Oregon. 


Umatilla  County  (Unincoi^ 
porated  Areas)  (FEMA 
Docket  No.  7270) 

Wildhorse  Creek: 


#Depthin 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•668 


•663 


•688 
•699 


•660 
V44 

•624 

•654 
•680 

•690 


•1,679 
•1,719 
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<*■ 

#Depth  in 

feetatxjve 

Source  of  flooding  and  location 

ground. 
'Elevation 

, 

in  feet 

(NOVO) 

Approximately  2.600  feet 

downstream  of  Dambum 

Road 

•1,671 

Approximately  at  Fifth  Street 

•1,719 

Mill  Creek: 

Approximately  80  feet  down- 

stream of  Henry  Canyon 

Bridge  

•2.199 

Approximately  720  feet  up- 

stream of  Forest  Sennce 

#65  Bridge 

•2,348 

Maps  are  available  for  In- 

spection at  tfie  Umatilla 

County  Department  of  Re- 

source Services  and  Devel- 

opment, 216  Soutfieast 

Fourtfi  Street,  Pendleton, 

Oregon. 

Texas 

Montgomery    County    (and 

Incorporated           Areas) 

(FEMA  Docket  No.  7270) 

Bens  Branch: 

Approximately  2,900  feet 

downstream  of  confluence 

witfi  Bens  Branch  Tribu- 

tary 1  

•74 

Just  downstream  of  South- 

em  Pacific  Railroad 

•80 

Approximately  150  feet  up- 

stream of  U.S.  Route  59 

South 

•81 

Maps  are  available  for  In- 

spection at  301  North 

Thompson  Street,  Suite  208, 

Conroe,  Texas. 

^  Value  rounded  to  nearest  whole  foot. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  6, 1999. 

Nfichael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

(FR  Doc.  99-12350  Filed  5-14-99;  8:45  amj 

BIUJNG  CODE  S71»-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-185;  RM-93S5] 

Radio  Broadcasting  Services;  Ely  and 
Carfin,NV 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  L.  Topaz  Enterprises,  Inc., 
substitutes  Channel  244C  for  Channel 
244C1,  reallots  Channel  244C  from  Ely, 
NV,  to  Carlin,  NV,  as  the  community's 
first  local  aiual  service,  and  modifies 
Station  KHIX's  construction  permit  to 
specify  operation  on  Channel  244C1  and 
Carlin  as  its  community  of  license.  See 
63  FR  55831,  October  19, 1998.  Channel 
244C  can  be  allotted  to  Carlin  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  of  1 
kilometer  (0.6  mile)  west,  at  coordinates 
40-42-47  NL;  116-07-18  WL,  to 
accommodate  petitioner's  desired 
transmitter  site.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Efiective  June  21, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-185, 
adopted  April  21, 1999.  and  released 
May  7, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuxJiased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  removing  Channel  244C1  at  Ely  and 
by  adding  Carlin,  Channel  244C. 

Federal  Communications  Commission. 

)olui  A.  KarouBos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-12308  Filed  5-14-99;  8:45  am] 

«UMQ  CODE  6712-01-P 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  103 

PNS  No.  1933-96;  AG  Order  No.  2223-99] 
RIN111S-AE42 

Adjustment  of  Small  Volume 
Application  Fees  of  ttie  Immigration 
Examinations  Fee  Account 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTKW:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  adjust 
the  Immigration  and  Naturalization 
Service's  (Service)  fee  schedule  of  the 
Immigration  Examinations  Fee  Account 
(lEFA)  for  certain  small  volume 
immigration  adjudication  and 
naturalization  applications  and 
petitions  (Forms  1-360,  N-300,  N-336, 
and  N— 470).  Fees  collected  from  persons 
filing  these  applications  and  petitions 
are  deposited  into  the  lEFA  and  used  to 
fund  the  cost  of  processing  inunigration 
adjudication  and  naturalization 
applications  and  petitions  and 
associated  support  services.  The  Service 
has  determined  that  the  current  fees  for 
these  four  small  volimie  applications 
and  petitions  need  to  be  adjusted.  Of  the 
four  small  voliune  applications  and 
petitions,  the  fees  for  two  are  being 
increased  and  two  are  being  decreased. 
This  rule  is  necessary  to  ensure  that  the 
fees  charged  accurately  reflect  the  cost 
of  processing  immigration  adjudication 
and  naturalization  applications  and 
petitions. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  16, 1999. 
AOOflESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
Number  1933-98  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 


above  address  by  calling  (202)  514-3291 
to  arrange  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Yaple,  Senior  Staff 
Accountant,  Fee  Policy  and  Rate  Setting 
Branch,  Office  of  Budget,  Immigration 
and  Naturalization  Service,  on  (202) 
616-2754,  or  in  writing  at  425  I  Street, 
NW.,  Room  6240,  Washington,  DC 
20536. 

Detailed  documentation  of  the  rate- 
setting  process  is  available  upon  request 
by  calling  (202)  616-2754. 

SUPPt£MENTARY  INFORMATION: 

What  Legal  Authority  Does  the  Service 
Have  To  Charge  Fees? 

1.  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts  of  1989 
and  1991 

The  Department  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Act,  1989 
(Public  Law  100-459)  authorized  the 
Service  to  prescribe  and  collect  fees  to 
recover  the  cost  of  providing  certain 
immigration  adjudication  and 
naturalization  services.  Public  Law  100- 
459  also  authorized  the  establishment  of 
the  lEFA  in  the  Treasiuy  of  the  United 
States.  All  revenue  from  fees  collected 
for  the  provision  of  immigration 
adjudication  and  natvu-alization  services 
are  deposited  in  the  lEFA  and  "remain 
available  imtil  expended  to  the  Attorney 
General  to  reimburse  any  appropriation 
the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing 
immigration  adjudication  and 
naturalization  services  and  the 
collection,  safeguarding  and  accounting 
for  fees  *  *   *."  8  U.S.C.  1356(n). 

In  subsequent  legislation,  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Acts,  1991, 
(Public  Law  101-515),  Congress  further 
provided  that  "fees  for  providing 
adjudication  and  naturalization  services 
may  be  set  at  a  level  that  will  ensure 
recovery  of  the  full  costs  of  providing  all 
such  services,  including  the  costs  of 
similar  services  provided  without 
charge  to  asylum  applicants  or  other 
immigrants.  Such  fees  may  also  be  set 
at  a  level  that  will  recover  any 
additional  costs  associated  with  the 
administration  of  the  fees  collected."  8 
U.S.C.  1356(m). 


2.  The  Independent  Offices 
'  Appropriation  Act,  1952 

The  Service  also  employs  the 
authority  granted  through  the 
Independent  Offices  Appropriation  Act, 
1952,  Pub.  L.  82-137  OOAA)  31  U.S.C. 
9701,  commonly  referred  to  as  the  "user 
fee  statute,"  to  develop  its  fees.  The  user 
fee  statute  directs  Federal  agencies  to 
identify  services  provided  to  unique 
segments  of  the  population  and  to 
charge  fees  for  those  services,  rather 
than  supporting  such  services  through 
general  tax  revenues.  The  lOAA  states 
that  "[i]t  is  the  sense  of  Congress  that 
each  service  or  thing  of  value  provided 
by  an  agency  *  *  *  to  a  person  *  *  * 
is  to  be  self-sustaining  to  the  extent 
possible."  31  U.S.C.  9701(a).  The  lOAA 
further  provides  that  charges  for  such 
services  or  things  of  value  shoiild  be 
based  on  "the  costs  to  the  Government; 
the  value  of  the  service  or  thing  to  the 
recipient;  the  public  policy  or  interest 
served;  and  other  relevant  facts."  31 
U.S.C.  9701(b). 

3.  The  Chief  Financial  Officers  Act  of 
1990 

The  Service  must  also  conform  to  the 
requirements  of  the  Chief  Financial 
Officers  Act  of  1990  ("CFO  Act"),  Public 
Law  101-576.  Section  205(a)(8)  of  the 
CFO  Act  requires  each  agency's  Chief 
Financial  Officer  to  "review,  on  a 
bieimial  basis,  the  fee,  royalties,  rents, 
and  other  charges  imposed  by  the 
agency  for  services  and  things  of  value 
it  provides,  and  make  recommendations 
on  revising  those  charges  to  reflect  costs 
inciurred  by  it  in  providing  those 
services  and  things  of  value."  31  U.S.C. 
902(a)(8). 

What  Federal  Cost  Accounting  and  Fee 
Setting  Standards  and  GuidelLies  Are 
Being  Used? 

1 .  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-25,  User  Charges 

When  developing  fees  for  services,  the 
Service  adheres  to  the  principles 
contained  in  OMB  Circular  Number  A- 
25,  User  Charges.  OMB  Circular  A-25 
states  that,  as  a  general  policy,  a  "user 
charge  *  *  *  wUl  be  assessed  against 
each  identifiable  recipient  for  special 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public." 

The  guidance  contained  in  OMB 
Circular  A-25  is  applicable  to  the  extent 
that  it  is  not  inconsistent  with  any 
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Federal  statute.  Specific  legislative 
authority  to  charge  fees  for  services 
takes  precedence  over  0MB  Circular  A- 
25  when  the  statute  expressly  designates 
"who  pays  the  charge;  how  much  is  the 
charge;  [or]  where  collections  are 
deposited."  When  a  statute  does  not 
address  issues  of  how  to  calculate  fees 
or  what  costs  to  include  in  the  fee 
calculation,  Federal  agencies  must 
follow  the  principles  and  guidance 
contained  in  OKffl  Circular  A-25  to  the 
fullest  extent  allowable.  The  guidance 
directs  Federal  agencies  to  charge  the 
"full  cost"  of  providing  services  when 
calculating  fees  that  provide  a  specific 
benefit  to  recipients.  The  0MB  Circular 
A-25  defines  full  cost  as  "all  direct  and 
indirect  costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service."  These  costs 
include,  but  are  not  limited  to,  an 
appropriate  share  of: 

•  Direct  and  indirect  personnel  costs, 
including  salaries  and  fringe  benefits 
such  as  medical  insurance  and 
retirement; 

•  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel  and  rents  or  inputed  rents  on 
land,  buildings,  and  equipment; 

•  The  management  and  supervisory 
costs;  and 

•  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation. 

2.  Federal  Accounting  Standards 
Advisory  Board  Statement  of  Federal 
Financial  Accounting  Standards  No.  4: 
Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Goverrunent 

When  developing  fees  for  services,  the 
Service  also  adheres  to  the  cost 
accounting  concepts  and  standards 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB).  The  FASAB  was  established 
in  1990,  and  its  purpose  is  to 
recommend  accounting  standards  for 
the  Federal  Government.  In  developing 
its  recommendations,  the  FASAB 
considers  the  financial  and  budgetary 


information  requirements  of  the 
Congress,  executive  agencies,  and  other 
users  of  Federal  financial  information. 

How  Did  the  Service  Determine  the  Full 
Cost  of  Processing  Immigration 
Adjudication  and  Naturalization 
Applicatioiis? 

1.  Phase  I— Large  Volume  Applications/ 
Petitions 

The  Service  conducted  a  review  of  the 
lEFA  in  two  phases  to  determine  the  full 
cost  of  processing  immigration 
adjudication  and  naturalization 
applications.  Phase  I  sought  to  develop 
a  more  consistent  and  reliable  cost 
accounting  methodology  focusing  on  30 
large  voliune  applications  and  petitions 
(volumes  in  excess  of  10,000  per  year). 
This  resulted  in  a  proposed  rule,  which 
detailed  the  Activity  Based  Costing 
(ABC)  approach  and  methodology  used, 
and  proposed  adjusted  fees  for  30 
immigration  adjudication  and 
natiualization  petitions  based  on  the 
determination  of  the  full  cost  to  the 
Service  to  perform  the  required 
activities.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
January  12, 1998,  at  63  FR  1775.  The 
final  rule  was  published  in  the  Federal 
Register  on  August  14, 1998,  at  63  FR 
43604. 

2.  Phase  11— Small  Volume 
Applications/Petitions 

In  a  continuing  effort  to  refine  and 
build  upon  the  methodology  and  residts 
of  the  first  study,  the  Service 
implemented  Phase  II  of  the  lEFA  fee 
study.  The  primary  objective  was  to  add 
more  precision  to  the  cost  model  for 
certain  small  volimie  applications.  For 
the  purposes  of  the  lEFA  studies,  small 
volume  applications  were  defined  as 
those  applications  and  petitions  that 
have  annual  volumes  of  less  than  10,000 
application  and  petition  receipts.  The 
Service  selected  the  ABC  approach 
because  it  is  an  operationally-based 
technique  that  focuses  on  work 
activities  performed  that  produce  an 
output  and  consumes  resources.  Table  1 
provides  the  small  volume  applications 


that  are  the  subject  of  this  proposed 
nde. 

Table  1  .—Small  Volume 
Applications 


Form 

Description 

1-360  

Petition  for  Amerasian. 

Wiclow(er),  or  Special  Immi- 

grant. 

N-300  

Application  to  File  Declaration 

of  Intention. 

N-336  

Request  for  Hearing  on  a  De- 

cision in  Naturalization  Pro- 

cedures. 

NM70 

Application  to  Preserve  Resi- 

dence for  Naturalization 

Purposes. 

What  Processes  Were  Used  To 
Determine  the  Adjustment  of  Fees? 

1.  Scope  of  Small  Volume  Application 
Review 

One  of  the  primary  objectives  of  the 
lEFA  Study  was  to  evaluate  the  small 
volume  appUcations  and  include  the 
applications  in  the  lEFA  cost  model. 
The  small  volume  appUcation 
evaluation  and  analysis  included:  (1) 
incorporating  small  voliune  application 
expenses  deducted  fitim  the  lEFA 
budget  base;  and  (2)  assigning  activity 
processing  model  activities  to  the  small 
volume  appUcations. 

2.  Small  Volume  Applications 
Resources 

Since  small  voliune  applications  were 
not  included  in  the  Phase  I  lEFA  Study, 
amounts  representing  the  imputed  cost 
of  the  small  volume  applications  were 
deducted  from  the  budget  base.  For  the 
piuposes  of  the  Phase  I  lEFA  Study,  it 
was  assumed  that  the  cost  of  processing 
a  small  volume  application  was  equal  to 
the  fee  in  effect  at  the  time.  As  a  result, 
the  small  volume  application  fees  were 
multiplied  by  the  projected  FY  1998 
small  volume  application  workload 
volume  to  identify  the  projected 
revenue  to  deduct  from  the  budget  base. 
Table  2  provides  the  small  volume 
appUcation  resources  deducted  bom  the 
Phase  I EEFA  Study  cost  model. 


Table  2.— Small  Volume  Application  Resources  Deducted  From  the  Phase  I  lEFA  Cost  Model 


Fomi  No. 

Phase  1  pro- 
jected FY 
1998  volume 

Cun-ent  fee 

Projected 
resources 

1-360  ...„ : „ 

N-300 

N-336  ..; „ ,. 

f^-470  

8.196 
991 

3.956 
423 

$80.00 

75.00 

110.00 

115.00 

$655,680 

74.325 

435,160 

48,645 

Total  of  small  volume  applications 

1,213.810 

26700 


Federal  Register / Vol.  64.  No.  94 /Monday,  May  17,  1999 /Proposed  Rules 


The  $1.2  million  in  projected 
resources  for  processing  small  volume 
applications  was  deducted  from  the 
budget  base  of  each  lEFA  funded 
program  involved  in  processing  these 
applications.  The  amount  deducted 
from  each  program  was  based  on  the 
percentage  of  full  time  equivalents 
(FTEs)  represented  by  the  program  in 
proportion  to  the  total  FTEs  of  the 
programs  combined.  The  inclusion  of 
small  volume  applications  in  the  Phase 
n  lEFA  Study  required  incorporating  the 
$1.2  million  small  volume  application 
resources  deducted  during  the  Phase  I 
lEFA  Study. 

The  small  volume  application 
resources  were  assigned  to  the  program 
areas  from  which  the  resources  were 
deducted  in  the  Phase  I  lEFA  Study. 
After  the  small  volume  application 
resources  were  assigned  to  the 
respective  program  areas,  the  resources 
were  assigned  to  the  Application 
Processing  Model  (APM)  activities 
based  on  the  results  of  the  Phase  I  lEFA 
Study  FTE  surveys  for  each  program 
area.  The  APM  is  a  narrative  and 
graphical  representation  (i.e.,  a  map  or 
flowchart  of  the  activities,  worksteps,  or 


tasks)  of  an  application  process.  The 
APM  was  developed  to  show  the 
activities  involved  in  processing 
applications  and  to  serve  as  the  primary 
basis  for  associating  resources  with  cost 
objects  (applications).  The  APM  enabled 
the  study  team  to  link  the  resources 
required  by  the  Service  to  perform  its 
processing  activities  with  the 
applications. 

3.  Assigning  Activities  to  Small  Volume 
Applications 

With  the  small  volume  expenses 
included  in  the  Phase  II  cost  model,  the 
next  step  was  to  assign  the  activities  to 
these  applications.  Small  volimie 
applications  are  processed  in  the  same 
manner  as  other  lEFA  funded 
applications.  Therefore,  the  activities 
identified  in  the  Phase  I  lEFA  Study 
APM  were  used  to  evaluate  the  small 
volume  applications.  To  ensure 
consistency  with  the  Phase  I  study,  the 
same  methodology  and  approach  was 
used  to  assign  activities  to  applications. 

In  the  Phase  I  study,  the  nine  primary 
activities  were  assigned  to  the 
immigration  adjudication  and 
natiiralization  applications  and 


petitions  based  on  the  percentage  of 
projected  workload  volimie  for  the 
application  or  petition.  These 
assignments  were  then  weighted  by  the 
time  required  to  perform  each  activity 
(cycle  time)  for  each  application  or 
petition.  The  percentage  of  weighted 
volimie  represented  by  an  application 
determines  the  percentage  of  activity 
cost  assigned  to  the  application. 
Including  the  small  volume  applications 
in  the  Phase  U  lEFA  cost  model  required 
identifying  the  FY  1998  workload 
projections,  and  determining  the  time 
required  to  perform  each  small  volimie 
application  activity.  Once  these  data 
elements  were  identified,  the  percentage 
of  activity  costs  applicable  to  the  small 
volume  applications  was  calculated. 

4.  Small  Volume  Application  Volumes 

The  first  step  in  assigninjg  the  APM 
activities  to  small  volume  applications 
was  to  identify  the  projected  FY  1998 
workload  volumes  for  the  applications. 
The  volumes  in  Table  3  represent  the 
most  recent  workload  projections 
developed  by  the  Service  and  used  in 
the  fee  study. 


Table  3.— Projected  Annual  Application  Workload  Volumes 


SmaH  volume 
form 


1-360 
N-300 
N-336 
N-470 


Description 


Petition  for  Amerasian,  Wi<low(er),  or  Special  Immigrant 

Application  to  Frie  Declaration  of  Intention 

Request  for  Hearing  on  a  Decision  in  Naturalization  Procedures 
Application  to  Presen/e  Residence  for  Naturalization  Purpose  ... 


Phase  II  projected 
annual  volume 


8,919 

1.015 

4,500 

382 


5.  Small  Volume  Application  Data 
Gathering  Approach 

Once  the  small  volume  application 
business  volumes  were  identified,  the 
next  step  was  to  determine  the  activity 
cycle  times  for  each  application.  In  the 
Phase  I  lEFA  Study,  applications  and 
petitions  activity  cycle  times  were 
identified  by  performing  statistical 
sampling  and  observation  at  various 
service  centers  and  district  offices.  Hie 
Phase  I  study  cycle  time  collection 
relied  on  observing  enough  application 
activity  combinations  to  ensure 
statistical  validity. 

Small  volume  applications  by 
definition  are  not  processed  in  the  same 
volume  as  other  lEFA  applications.  The 
service  centers  and  district  offices  do 
not  process  enough  small  volume 
applications  to  ensure  that  personal 
observations  could  be  performed  during 
site  visits.  As  a  result,  the  Phase  n  study 
determined  that  observing  enough  small 
volume  application  and  activity 
combinations  to  ensure  statistical 


validity  could  not  be  performed  in  a 
timely  or  cost  efiiective  manner. 

The  study  determined  that  the  best 
approach  to  identify  small  volume 
application  activity  cycle  times  would 
be  to  conduct  telephone  interviews  with 
highly  experienced  Service  personnel 
involved  in  processing  small  volume 
applications.  The  highly  experienced 
Service  personnel  identified  were  from 
different  geographical  locations.  The 
objective  of  each  telephone  interview 
was  to  identify  the  activities  and  tasks 
required  to  process  each  small  volume 
application  and  to  identify  the 
estimated  time  required  to  perform  the 
activity  or  task. 

6.  Telephone  Interview  Preparation 

Prior  to  conducting  each  telephone 
interview,  procedures  were  developed 
for  conducting  the  interview.  The 
following  steps  were  performed  prior  to 
the  interview: 

Step  1 .  In  this  step,  the  contact  person 
was  provided  with  a  description  of  the 
fee  study  and  the  APM  definitions,  and 


asked  to  review  the  APM,  identifying 
the  areas  of  the  APM  that  applied  to 
their  application.  The  contact  person 
was  requested  to  identify  any  questions 
they  had  on  the  activities  and  tasks 
listed  on  the  APM. 

Step  2.  This  step  consisted  of  a 
discussion,  after  the  initial  review  by 
the  contact  person,  of  any  questions  that 
he/she  had  on  the  APM.  It  was 
important  that  the  contact  person  and 
the  interviewer  have  the  same 
imderstanding  of  the  APM  prior  to 
asking  timing  questions.  The  contact 
person  was  asked  to  determine  if  there 
were  any  activities  or  tasks  for  the 
application  not  listed  in  the  APM. 

Step  3.  Preparation  for  this  step 
involved  a  discussion  of  the  application 
processing  activities,  including  the 
"unique"  and  "common"  activities.  A 
determination  was  made  on  whether  the 
small  volume  application  was  processed 
the  same  as  other  applications  for 
"common"  activities.  It  was  made  clear 
that  the  interviewee  had  to  understand 
the  terms  "unique"  and  "common" 
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before  discussing  application  cycle 
times. . 

Step  4.  This  phase  involved 
determining  whether  an  activity  was 
"unique,"  and  making  a  listing  of  all 
tasks  the  contact  person  completes  in 
the  processing  of  the  application.  If  the 
contact  person  does  not  list  a  particular 
task  under  an  activity,  the  person  must 
ascertain  whether  the  task  is  either  not 
done  for  that  activity,  or  processed  by 
another  person.  If  processed  by  another 
person,  obtain  a  contact  person  for  that 
particidar  activity. 

Step  5.  This  step  was  performed  after 
the  first  four  initial  steps  and  involved 
the  timing  interview,  which  consisted  of 
the  following  steps: 

(1)  For  each  task  listed,  ask  the 
contact  person  how  long  it  takes  on     - 
average  to  complete  the  task; 

(2)  Ask  the  contact  person  how  long 
they  have  worked  for  the  Service,  and 
how  much  experience  the  contact 
person  has  with  their  application; 

(3)  Determine  when  the  contact 
person  last  worked  on  adjudicating  the 
application; 

(4)  Ask  the  contact  person  if  there  are 
any  ciraunstances  that  woiUd  make 
processing  of  the  application  different  at 
other  Service  offices; 

(5)  Determine  the  voliune  of 
applications  processed  at  the  contact 
person's  location;  and 

(6)  Determine  if  the  contact  person  is 
aware  of  any  changes  to  the  form  that 
may  affect  its  processing  time. 


7.  Cycle  Time  Collection 

After  the  telephone  interview 
procedures  were  conducted,  the  Service 
collected  cycle  time  estimates  from  the 
small  volume  application  interviewees. 
Cycle  time  estimates  were  provided  by 
the  interviewee  for  each  "imique"  task 
performed  in  processing  the  small 
volume  application.  The  interviewee 
also  identified  each  "common"  task 
performed  in  processing  the  small 
volume  application.  Common  activity 
and  task  cycle  times  were  collected  in 
the  Phase  I  lEFA  Study,  and  represent 
the  time  reqiiired  to  perform  an  activity 
or  task  regaidless  of  the  type  of 
application.  For  example,  opening  the 
mail  is  one  of  the  tasks  performed 
within  the  common  activity  "Receive 
Application  or  Petition."  The  activity 
and  task  are  common  because  they 
require  the  same  amount  of  time  to 
perform  regardless  of  the  type  of 
application  in  the  envelope. 

The  results  of  the  telephone 
interviews  were  compiled  to  determine 
the  cycle  time  required  to  perform  each 
activity  and  task  for  an  application. 
Each  small  voliune  application  cycle 
time  estimate  identified  in  the 
telephone  interview  was  weighted  by 
the  volume  of  the  application  processed 
at  the  location  of  the  interviewee.  As  a 
result,  the  response  of  interviewees  at 
locations  processing  higher  quantities  of 
an  application  were  weighted  more  than 
the  results  from  locations  that  process 
fewer  volumes.  The  weighted  cycle 
times  for  each  location  were  then 


summed  and  divided  by  the  total 
applications  processed  at  all  locations. 
The  result  was  the  normalized  cycle 
time  to  perform  each  small  volume 
activity. 

In  addition  to  performing  interviews, 
the  study  team  collected  Form  1-360 
adjudication  cycle  times  at  the  Nebraska 
Service  Center  (NSC).  The  study  team 
collected  cycle  times  by  making 
personal  observations  of  the  time 
required  to  adjudicate  the  Form  1-360. 
These  procedures  consisted  of  the 
following  data  collection  assumptions: 

(1)  Selection  of  persons  to  be  observed 
would  be  on  a  random  basis; 

(2)  All  applications  received  by  the 
Service  are  in  random  order,  therefore, 
the  observation  of  applications 
processing  on  a  first-in,  first-out  basis 
would  maintain  this  randomness; 

(3)  Site  visit  team  members  woidd  not 
be  restricted  in  their  observations  by  site 
personnel;  and 

(4)  All  site  visit  team  members  would 
have  similar  equipment  and  training. 

The  Form  1-360  adjudication  cycle 
times  were  weighted  by  the  volume  of 
the  applications  processed  at  the  NSC. 
These  results  were  combined  with  the 
Vermont  Service  Center  Form  1-360 
telephone  interview  estimates  to 
determine  the  cycle  time  to  process  each 
activity  and  task  for  the  Form  1-360. 
The  cycle  time  estimates  to  perform 
each  small  voliune  application  activity 
in  minutes  and  fractions  are  provided  in 
Table  4. 


Table  4.— Small  Volume  Application  Cycle  Times  (Minutes) 


Activity 

Receive 

Record  Fee 

Input  Application  Data  

Manage  Records  „ 

Adjudicate  Applications ^ 

Prepare  Outgoing 

Issue  End  Product 

Respond  to  Inquiry 

Total 


1-360 


N-300 


N-336 


N-470 


4.71 
1.40 
4.68 
5.65 
49.06 
1.67 
N/A 
7.68 


2.24 

1.40 

.95 

13.93 

7.90 

.65 

9.25 

N/A 


.85 
1.40 
N/A 
6.02 
77.48 
1.83 
7.42 
2.73 


.89 

1.40 

rvA 

5.57 
26.16 
3.35 
N/A 
9.87 


74.85 


36.32 


97.77 


47.24 


8.  Small  Volume  Application  Costs 

The  final  step  in  performing  the  small 
volume  application  analysis  was  to 
calculate  the  cost  to  process  each 
application.  With  the  APM  activities 
assigned  to  small  volume  applications 
based  on  projected  FY  1998-workload 
volumes  weighted  by  application 
activity  cycle  times,  the  study  team 


determined  the  total  annual  cost  to . 
process  each  small  volume  application. 
The  total  small  volume  application 
activity  costs  were  divided  by  the 
projected  FY  1998  workload  volumes  to 
determine  a  unit  cost  for  each  small 
volume  application  activity.  The  sum  of 
the  small  volume  appUcation  activity 
costs  is  the  total  unit  cost  to  process  the 


small  volume  application.  (The  unit  cost 
per  application  identifies  the  cost 
required  to  produce  one  unit,  e.g.,  one 
application,  based  on  the  activities 
consumed  in  producing  that  unit/ 
application.)  Table  5  provides  the  FY 
1998  activity  unit  cost  and  total  unit 
cost  to  process  each  small  volume 
application. 


26702 


Federal  Register / Vol.  64,  No.  94 /Monday,  May  17,  1999 /Proposed  Rules 


Receive , 

Record  Fee  

Input  Application  Data 

Manage  Records  

Adjudicate  Application 

Prepare  Outgoing  

Issue  End  Product  

Respond  to  Inquiry  


Table  5.— Small  Volume  Application  FY  1998  Unit  Costs 


Activity 


Total  FY  1998  Unit  Cost 


1-360 


$3.78 
1.69 
7.00 
6.75 

75.34 

4.35 

.00 

10.95 


109.86 


N-300 


50.77 


N-336 


$1.10 

$.44 

1.66 

1.66 

1.02 

.00 

20.42 

8.83 

14.02 

137.50 

1.61 

4.54 

10.94 

12.40 

.00 

3.89 

169.26 


N-470 


$M 

1.66 

.00 

8.17 

46.42 

8.31 

.00 

14.07 


79.07 


The  Service  is  authorized  to  set  the 
immigration  and  naturalization  fees  at  a 
level  that  will  recover  the  costs  of 
providing  all  immigration  adjudication 
and  naturalization  services  "including 
the  costs  of  similar  services  provided 
without  charge  to  asylum  applicants  or 
other  immigrants."  8  U.S.C.  1356(m).  In 
addition,  the  fees  must  be  set 
sufficiently  high  enough  to  recover  the 
costs  of  fee  waivers  that  are  granted. 
However,  because  of  the  smaJl  volimies 
associated  with  these  applications,  the 
amount  derived  firom  the  calciilation  to 
determine  waiver/exempt  costs  and  the 
asylum  and  refugee  siu'charge  was  so 


insignificant  that  it  has  not  been 
included  as  part  of  the  costs  for  these 
applications. 

What  Are  Our  Conclusions  and 
Proposed  Fee  Adjustments? 

The  objectives  of  the  small  voliune 
application  analysis  were  to  determine 
the  full  cost  of  processing  the 
applications  and  to  include  the 
applications  in  the  lEFA  cost  model. 
The  small  volume  application  analysis 
was  performed  in  accordance  with  the 
methodology  implemented  in  the  Phase 
I  lEFA  Study.  The  analysis  required 
incorporating  small  volume  application 


revenues  into  the  lEFA  cost  model  that 
were  deducted  during  the  Phase  I  lEFA 
Study,  and  identifying  and  quantifying 
drivers  to  assign  the  APM  activities  to 
the  small  volume  applications.  The  unit 
costs  identified  in  Table  5  represent  the 
Service's  cost  to  process  each  small 
volimie  application. 

The  Service  is  proposing  to  increase 
two  and  decrease  two  of  the  small 
volume  fees  associated  with  this  study. 
Table  6  identifies  the  proposed  fees  to 
be  increased  as  well  as  the  fees  to  be 
decreased.  The  proposed  fee  has  been 
rounded  to  the  nearest  whole  $5 
amoimt. 


Table  6.— Small  Volume  Application  Proposed  Fee  Schedule  Adjustments 


Form 


1-360  ., 
N-300 
N-336 
N-470 


Description 


Petition  for  Ameraslan,  Widow(er),  or  Special  Immigrant 

Application  to  File  Declaration  of  Intention  

Request  for  Hearing  on  a  Decision  in  Naturalization  Procedures 
Application  to  Preserve  Residence  for  Naturalization  Purposes  .. 


Total  cost 


$109.86 

50.77 

169.26 

79.07 


Current  fee 


$80.00 

75.00 

110;0b 

115.00 


Proposed  fee 


$110.00 

50.00 

170.00 

80.00 


Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
writh  5  U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Of  the  four 
applications  or  petitions  covered  imder 
this  proposed  rule,  only  two  of  the  fees 
are  being  increased  and  the  other  two 
fees  are  being  decreased.  In  addition,' 
small  volume  applications  refer  to  fewer 
than  10.000  applications  per  year.  Total 
projected  revenues  for  all  four 
applications  or  petitions  for  FY  1998 
amounts  to  $1,827,400.  Normally,  these 
applications  and  petitions  would 
generally  be  filed  by  individuals  as 
opposed  to  small  businesses. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  resiilt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 


in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  This  nile  will  oidy  affect 
persons  who  file  certain  applications  or 
petitions  for  immigration  benefits. 
Therefore,  no  actions  were  deemed 
necessary  imder  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

SmaU  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review, 
because  it  will  have  an  annual  effect  on 
the  economy  of  less  than  $100  million. 
Without  the  proposed  increases/ 
decreases,  the  Service  estimates  that  it 
will  collect  $1.3  million  in  fees  for 
immigration  and  adjudication  services 
for  these  four  small  volume  applications 
in  FY  1998.  With  the  proposed  fee 
adjustments,  the  Service  will  collect 
approximately  $1.8  million.  The 
implementation  of  this  proposed  rule 
will  provide  the  Service  with  an 
additional  $.5  million  in  revenue  over 
the  revenue  that  would  be  collected 
imder  the  current  fee  structiure.  This 
revenue  increase  is  a  recovery  of  costs 
based  on  workload  volmnes  required  to 
process  these  applications. 
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Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988:  Civil  Justice 
Reform  * 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Fees,  Forms, 
Freedom  of  information.  Privacy, 
Reporting  and  recordkeeping, 
requirements,  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a);  8  U.S.C. 
1101, 1103, 1201. 1252  note.  1252b,  1304. 
1356;  31  U.S.C.  9701;  E.0. 12356.  47  FR 
14874, 15557;  3  CFR,  1982  Comp.,  p.l66;  8 
CFR  part  2. 

2.  In  §  103.7,  paragraph  (bXl)  is 
amended  by  revising  the  entries  for  the 
following  forms  listed,  to  read  as 
follows: 

f  103.7    Fms. 

***** 

(b)*  *  * 

(D*  *  * 
***** 

Form  1-360.  For  filing  a  petition  for 
an  Amerasian,  Widow(er),  or  Special 
Immigrant — $110.00,  except  there  is  no 
fiee  for  a  petition  seeking  classification 
as  an  Amerasian. 
***** 

Form  N-300.  For  filing  an  application  for 
declaration  of  intention — $50.00. 

Form  N-336.  For  filing  request  for  hearing 
on  a  decision  in  naturalization  proceedings 
under  section  336  of  the  Act— $170.00. 


Form  N-470.  For  filing  an  application.for 
section  316(b)  or  317  of  the  Act  benefits-^ 
$80.00. 

*         *         *  *         * 

Dated:  May  11, 1999. 
Janet  Reno, 

Attorney  General. 

[FR  Doc.  99-12375  Filed  5-14-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-372-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  l.ear)et 
Model  23, 24, 25, 28, 29, 31, 55,  and  60 
Series  Airplanes 

agency:  Federal  Aviation 

Adnunistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Learjet  Model  23,  24,  25,  28,  29, 
31,  55,  and  60  series  airplanes.  This 
proposal  would  require  a  one-time 
detailed  visual  inspection  of  the 
electrical  wire  leads  of  the  horizontal 
stabilizer  anti-ice  system  to  verify  that 
the  numbers  on  the  wire  leads  correctly 
correspond  to  the  numbers  on  the 
cormected  airframe  wiring;  installation 
of  a  wire  ID  strap  on  the  left-  and  right- 
hand  sides  of  each  terminal  block;  and 
installation  of  a  warning  placard.  This 
proposal  is  prompted  by  a  report  of 
severe  flight  control  buffeting  of  a 
Learjet  Model  55  series  airplane  due  to 
a  malfunction  of  the  horizontal 
stabilizer  anti-ice  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  undetected 
accretion  of  ice  on  the  leading  edge  of 
the  horizontal  stabilizer,  which  could 
result  in  the  loss  of  pitch  control  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
"ftdy  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  AIn^-114, 
Attention:  Rules  Docket  No.  98-NM- 
372-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Learjet,  Inc.,  One  Learjet  Way,  Wichita. 
Kansas  67209-2942.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Flores,  Senior  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4133;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-372-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-372-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 
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Discussion 

The  FAA  has  received  a  report 
indicating  that  a  Learjet  Model  55  series 
airplane  declared  an  emergency  during 
flight  due  to  severe  flight  control 
buffeting;  the  airplane  landed  safely. 
Following  a  detailed  visual  inspection 
of  the  horizontal  stabilizer  anti-ice 
system,  it  was  determined  that  the 
wiring  on  two  terminal  strips  was 
incorrectly  connected,  which  caused 
electrical  heating  elements  of  the  anti- 
ice  system  to  operate  out  of  sequence 
and  allowed  ice  to  build  up  on  the 
horizontal  stabilizer.  When  operating 
correctly,  the  center  electrical  heating 
element  is  provided  with  continuous 
electrical  power.  Incorrect  wiring  can 
cause  the  center  element  to  cycle  on  and 
off  and,  subsequently,  the  anti-ice 
system  will  not  function  properly, 
which  can  cause  the  ice  to  build  up  on 
the  leading  edge  of  the  horizontal 
stabilizer.  Further  investigation  revealed 
that  during  routine  maintenance  of  the 
airplane's  anti-ice  system,  the  wire 
nimibers  connecting  the  airplane  wiring 
through  two  terminal  strips  were 
incorrectly  matched  to  the  electrical 
heating  elements  in  the  leading  edge, 
which  led  to  miswiring  of  the 
connection.  This  condition,  if  not 
corrected,  could  residt  in  undetected 
accretion  of  ice  on  the  leading  edge  of 
the  horizontal  stabilizer,  and 
consequent  loss  of  pitch  control  and 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Learjet  Service  Bulletins  SB  23/24/25- 
30-3,  (for  Model  23,  24,  and  25  series 
airplanes).  SB  28/29-30-3  (for  Model  28 
and  29  series  airplanes),  SB  31-30-05 
(for  Model  31  series  airplanes),  SB  55- 
30-3  (for  Model  55  series  airplanes), 
and  SB  60-30-4  (for  Model  60  series 
airplanes);  all  dated  October  27, 1998; 
which  describe  procedures  for  a  one- 
time detailed  visual  inspection  of  the 
electrical  wire  leads  of  the  horizontal 
stabilizer  anti-ice  system  to  verify  that 
the  numbers  on  the  wire  leads  correctly 
correspond  to  the  numbers  on  the 
connected  airframe  wiring;  installation 
of  a  wire  ID  strap  on  the  left-  and  right- 
hand  sides  of  each  terminal  block;  and 
installation  of  a  warning  placard.  The 
new  placard  will  provide  clear  and 
visible  warning  that  reads: 
"WARNING— PROPER  CONNECTION 
OF  BOOT  WIRING  IS  CRITICAL,  REFER 
TO  WIRING/SERVICE  MANUAL." 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  should  note  that,  although 
the  service  bulletins  recommend 
accomplishing  the  detailed  visual 
inspection  and  installations  within  300 
flight  hours  (after  the  release  of  the 
service  bulletin),  the  FAA  has 
determined  that  a  compliance  time  of 
300  flight  hours  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  proposed  AD, 
the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  inspection  and  installations  (one 
work  hour).  In  light  of  all  of  these 
factors,  the  FAA  finds  a  100-flight-hour 
compliance  time  for  initiating  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  1,010 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
806  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection  and  installations,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $48,360,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no   ' 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  ff 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regxdation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Learjet  Docket  98-NM-372-AD. 

Applicability:  Model  23, .24,  25,  28,  29,  31, 
55,  and  60  series  airplanes;  as  listed  in 
Learjet  Service  Bulletins  SB  23/24/25-30-3, 
SB  28/29-30-3,  SB  31-30-05,  SB  55-30-3, 
and  SB  60-30-4,  all  dated  October  27, 1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
,  To  prevent  undetected  accretion  of  ice  on 
the  leading  edge  of  the  horizontal  stabilizer, 
which  could  result  in  the  loss  of  pitch 
control  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

One-Time  Inspecdon 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD:  Perform  a  one-time 
detailed  visual  inspection  of  the  electrical 
wire  leads  of  the  horizontal  stabilizer  anti-ice 
system  to  verify  that  the  numbers  on  the  wire 
leads  correctly  correspond  to  the  numbers  on 
the  connected  airframe  wiring,  in  accordance 
with  Learjet  Service  Bulletins  SB  23/24/25- 
30-3,  (for  Model  23,  24,  and  25  series 
airplanes),  SB  28/29-30-3  (for  Model  28  and 
29  series  airplanes),  SB  31-30-05  (for  Model 
31  series  airplanes],  SB  55-30-3  (for  Model 
55  series  airplanes),  or  SB  60-30-4  (for 
Model  60  series  airplanes);  all  dated  October 
27, 1998;  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  detect  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(1)  If  no  discrepancy  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Concurrent  with  the  inspection,  install  a 
wire  ID  strap  on  the  left-  and  right-hand  sides 
of  each  terminal  block,  and  install  a  warning 
placard  on  each  terminal  block,  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  If  any  discrepancy  is  detected  during 
the  inspection  required  by  paragraph  (a)  of  . 
this  AD:  Prior  to  further  flight,  repair  the 
discrepancy  in  accordance  with  the 
procediires  specified  in  Chapter  30  of  the 
Learjet  Airplane  Wiring  Manual.  Concurrent 
with  the  repair,  install  a  wire  ID  strap  on  the 
left-  and  right-hand  sides  of  each  terminal 
block,  and  install  a  warning  placard  on  each 
terminal  block;  in  accordance  with  the 
applicable  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Dir'ectorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  10, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-12298  Filed  5-14-99;  8:45  am] 

BltUNG  CODE  4Q10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWA^] 

Proposed  Modification  of  the  Orlando 
Class  B  Airspace  Area,  Orlando,  FL; 
and  Modification  of  ttie  Orlando 
Sanford  Airport  Class  D  Airspace  Area, 
Sanford,  FL 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
modify  the  Orlando  Class  B  airspace 
area,  Orlando,  FL;  and  the  Orlando 
Sanford  Airport  Class  D  airspace  area, 
Sanford,  FL.  Specifically,  this  action 
proposes  to  modify  several  subareas 
within  the  lateral  boimdaries  of  the 
existing  Orlando  Class  B  airspace  area; 
and  lower  the  vertical  limits  of  the 
Orlando  Sanford  Airport  Class  D 
airspace  area.  The  FAA  is  proposing  this 
action  to  enhance  safety,  reduce  the 
potential  for  midair  collision,  and 
Improve  the  management  of  air  traffic 
operations  into,  out  of,  and  through  the 
Ch°lando  terminal  area  while 
accommodating  the  concerns  of  airspace 
users. 

DATES:  Comments  must  be  received  on 
or  before  Jime  30, 1999. 
ADDRESSES:  Send  comments  on  the  • 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  Chief 
Cotmsel,  Attention:  Rules  Docket,  AGC- 
200,  Airspace  Docket  No.  95-AWA-4, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTSefaa.gov.  The  official  docket  may 
be  examined  in  the  Rides  Docket,  Office 
of  the  Chief  Cotmsel,  Room  916,  800 
Independence  Avenue,  SW., 
Washington,  E>C,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 


5:00  p.m.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rides 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Adniinistration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  should  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWA-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  bie  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRNTs 

An  electronic  copy  of  this  document 
may  be  downloaded  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661)  using  a  modem  and  suitable 
conununications  software. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Government  Printing  Office's  webpage 
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at  http://www.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-«783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking.  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2 A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  that  describes  the  application 
procedure. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  and  Class  D  airspace 
areas  are  published,  respectively,  in 
paragraphs  3000  and  5000  of  FAA  Order 
7400.9F,  Airspace  Designations  and 
Reporting  Points,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  section  71.1.  The  Class  B  and  Class 
D  airspace  areas  listed  in  this  document 
woidd  be  subsequently  published  in 
this  Order. 

Related  Rulemaking  Actions 

On  May  21, 1970,  the  FAA  published, 
in  the  Federal  Register,  the  Designation 
of  Federal  Airways,  Controlled 
Airspace,  and  Reporting  Points  Final 
Rule  (35  FR  7782).  This  rule  provided 
for  the  establishment  of  Terminal 
Control  Airspace  (TCA)  areas  (now 
known  as  Class  B  airspace  areas). 

On  June  21, 1988,  the  FAA  published, 
in  the  Federal  Register,  the 
Transponder  with  Automatic  Altitude 
Reporting  Capability  Requirement  Final 
Rule  (53  FR  23356).  This  rule,  in  part, 
requires  all  aircraft  to  have  an  altitude 
encoding  transponder  when  operating 
within  30  nautical  miles  (NM)  of  any 
designated  TCA  (now  known  as  Class  B 
airspace  area)  primary  airport  from  the 
surface  up  to  10,000  feet  MSL.  This  rule 
also  provides  an  exclusion  for  those 
aircraft  not  originally  certificated  with 
an  engine-driven  electrical  system  (or 
those  that  have  not  subsequently  been 
certified  with  such  a  system)  balloons, 
or  gliders  operating  outside  of  the  Class 
B  airspace  area,  but  within  30  NM  of  the 
primary  airport. 

On  October  14, 1988,  the  FAA 
published,  in  the  Federal  Register,  the 
Terminal  Control  Area  Classification 
and  Terminal  Control  Area  Pilot  and 
Navigation  Equipment  Requirements 
Final  Rule  (53  FR  40318).  This  rule,  in 
part,  requires  the  pilot-in-command  of  a 
civil  aircraft  operating  within  a  TCA 
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(now  known  as  Class  B  airspace  area)  to 
hold  at  least  a  private  pilot  certificate. 
Excepted  from  this  requirement  are 
student  pilots  who  have  received  certain 
documented  training. 

On  December  17, 1991,  the  FAA 
published,  in  the  Federal  Register,  the 
Airspace  Reclassification  Fmal  Rule  (56 
FR  65638).  This  rule,  in  part," 
discontinued  the  use  of  Uie  term 
"Terminal  Control  Area"  (TCA)  and 
replaced  it  with  the  designation  "Class 
B  airspace  area."  This  change  in 
terminology  is  reflected  in  tiie 
remainder  of  this  NPRM. 

Backgrouod 

The  Class  B  airspace  area  program 
was  developed  to  reduce  the  potential 
for  midair  collision  in  the  congested 
airspace  siuroimding  airports  with  high 
density  air  traffic  operations  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  these  major 
terminal  areas  increase  the  probability 
of  midair  collisions.  In  1970,  an 
extensive  study  found  that  the  majority 
of  midair  collisions  occiured  between  a 
general  aviation  (GA)  aircraft  and  an  air 
carrier  or  mihtary  aircraft,  or  another 
GA  aircraft.  The  basic  causal  factor 
common  to  these  conflicts  was  the  mix 
of  aircraft  operating  in  accordance  with 
visual  flight  rules  (VFR)  and  aircraft 
operating  under  instrument  flight  rules 
(IFR).  Class  B  airspace  areas  provide  a 
method  to  manage  the  increasing 
number  of  IFR  and  VFR  operations.  The 
regulatory  requirements  of  Class  B 
airspace  areas  afford  the  greatest 
protection  for  the  greatest  nimaber  of 
people,  by  giving  air  traffic  control 
(ATC)  the  increased  capability  to 
provide  aircraft  separation  service. 

The  standard  configuration  of  a  Class 
B  airspace  area  contains  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
30  NM  respectively.  The  standard 
vertical  limit  of  these  airspace  areas 
normally  should  not  exceed  10,000  feet 
mean  sea  level  (MSL)  vidth  the  floor 
established  at  the  surface  in  the  iimer 
area  and  at  levels  appropriate  to  the 
containment  of  operations  in  the  outer 
areas.  Variations  of  these  criteria  may  be 
utilized  contingent  on  the  terrain, 
adjacent  regulatory  airspace,  and  factors 
unique  to  the  terminal  area. 

Pre-NPRM  Public  Input 

As  announced  in  the  Federal  Register 
on  July  23, 1992  (57  FR  32834)  an 
informal  airspace  meeting  was  held  on 
September  23, 1992,  at  the  Orlando 


Executive  Airport.  The  purpose  of  this 
meeting  was  to  provide  local  airspace 
users  an  opportunity  to  present  input  on 
the  planned  modifications  to  the 
Orlando  Class  B  airspace  area. 

Additional  informal  airspace  meetings 
were  held  on  January  27  and  January  28, 
1998  (63  FR  71043)  at  the  Orlando 
Sanford  Airport,  and  the  Kissimmee 
Municipal  Airport  respectively,  to 
discuss  planned  changes,  in  addition  to 
those  presented  in  1992.  These 
additional  changes  are  necessitated  in 
part  by  the  growth  of  airport  operations 
at  the  Orlando  Sanford  Airport,  FL.  All 
comments  received  in  response  to  the 
initial  and  subsequent  informal  airspace 
meetings,  and  the  ensuing  comment 
periods,  were  considered  and/or 
incorporated  into  this  notice  of 
proposed  rulemaking. 

In  response  to  initial  and  subsequent 
informal  airspace  meetings,  the  FAA 
received  eleven  vmtten  comments. 
These  comments  centered  around  the 
follovnng:  airspace  configuration; 
equipment  requirements;  geographical 
landmarks;  and  flyways/corridors.  An 
analysis  of  the  comments  and  the 
Agency's  response  follows.  » 

Analysis  of  Comments 

Airspace  Configuration 

Several  commenters  recommended 
that  the  ceiling  of  the  Orlando  Class  B 
airspace  area  be  lowered  from  the 
existing  10.000-foot  ceiling  to  7,000  feet. 

The  FAA  does  not  agree  with  these 
commenters.  A  ceiling  at  10,000  feet 
supports  IFR  approach  and  departure 
procedures  for  the  Orlando  terminal 
area,  and  provides  optimiun  use  of  the 
airspace  to  contain  aircraft  operations, 
and  enhance  aviation  safety.  The 
current  ceiling  of  10,000  feet  is  required 
for  the  separation,  segregation,  and 
control  of  aircraft  operations,  creating  a 
safer  environment  in  this  congested 
terminal  area. 

The  Air  Line  Pilots  Association 
(ALP A)  opposed  raising  the  floors  to  the 
north  in  Area  D  fit)m  1,600  to  2.100  feet 
MSL,  and  to  the  south  of  Orlando 
International  Airport  in  Area  C,  from  the 
current  designated  altitudes  of  1,500  to 
1,600  feet  MSL.  ALPA  believes  that 
raising  the  floors  to  the  north  and  south 
of  the  Class  B  airspace  area  would 
reduce  separation  standards  between 
IFR  and  VFR  aircraft,  and  increase 
traffic  conflicts  and  pilot  deviations  at 
critical  phases  of  flight. 

The  FAA  does  not  agree  with  these 
comments.  In  order  to  effectively  design 
a  safe  and  efficient  airspace  area,  the 
FAA  examined  several  factors, 
including  the  required  climb  gradients 
for  departing  aircraft,  the  standard  rate 
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of  descent  for  landing  aircraft,  and  the 
requirement  for  operations  to  be 
contained  within  the  Class  B  airspace 
area.  Based  on  this  examination,  the 
FAA  believes  that  the  floor  in  Area  D 
could  be  raised  from  1,600  to  a  newly 
proposed  2,000  feet  MSL,  and  Area  C 
from  1,500  to  1,600  feet  MSL  without 
compromising  safety. 

Several  recommendations  were 
received  to  raise  the  floor  of  Area  E 
north  and  south  of  Orlando 
International  Airport  from  3,000  to 
6,000  feet  MSL. 

The  FAA  does  not  agree  with  this 
recommendation.  Currently  the  floor  of 
the  Class  B  airspace  area  is  designated 
at  3,000  feet  MSL  between  a  10-  to  25- 
mile  radius  of  the  Orlando  International 
Airport.  The  designated  floor  of  Area  E, 
north  and  south  of  the  Orlando 
International  Airport,  is  required  to 
allow  sufficient  airspace  for  sequencing 
arriving  and  departing  aircraft  into  and 
out  of  the  Orlando  terminal  area. 

One  commenter  suggested  eliminating 
the  extensions  to  the  Class  B  airspace 
area,  in  the  vicinity  of  the  LAMMA  and 
LEESE  intersections,  and  in  the  vicinity 
of  the  Lakeland  Airport. 

The  FAA  agrees  with  this  suggestion. 
Based  on  current  arrival  routes  and 
altitudes,  the  FAA  is  proposing  to 
reduce  the  current  Class  B  airspace  area 
by  removing  the  extensions  northeast, 
northwest,  and  southwest  of  the 
Orlando  International  Airport. 

Several  pilots  recommended 
removing  the  Mid-Florida  Airport  from 
the  Class  B  airspace  area,  or  raising  the 
floor  of  the  airspace  between  20-30  MM 
northwest  of  Orlando  International 
Airport. 

TTie  FAA  agrees  with  this 
recommendation,  and  proposes  to  raise 
the  floor  in  Area  F  over  the  Mid-Florida 
Airport  from  3,000  to  6,000  feet  MSL. 

Two  commenters  recommended  a 
higher  ceiling  for  the  Class  B  airspace 
area  south  of  the  Orlando  Executive 
Airport.  These  commenters  are  of  the 
opinion  that  a  higher  ceiling  would 
provide  additional  airspace  for  aircraft 
operating  on  Runways  13/31  when  the 
Orlando  Executive  Airport  tower  is 
closed. 

The  FAA  agrees,  in  part,  with  this 
recommendation.  The  area  south  of  the 
Orlcmdo  Executive  Airport  has  been 
raised  to  900  feet  MSL,  aiul  the 
proposed  boimdary  of  the  1,600  feet 
MSL  floor  relocated  to  the  Lake 
Underbill  Road.  These  proposed 
changes  will  allow  improved  access  for 
operations  to  and  from  Runway  13/31, 
and  will  allow  Law  Enforcement  and 
Lifeguard  helicopter  operations  below 
the  floor  of  the  Qass  B  airspace  area. 


One  commenter  stated  that  Area  E, 
located  east  of  Orlando  International 
Airport,  shoidd  be  eliminated  because  it 
appears  to  have  little  significance.  This 
commenter  also  suggested  that  the 
northwest  edge  of  the  inner  core,  Area 
A,  would  have  a  negative  impact  on  the 
approaches  to  Rimway  07/25  at  Orlando 
Executive  Airport. 

The  FAA  disagrees  with  this 
comment.  Area  E,  east  of  Orlando 
International  Airport,  is  reqiiired  to 
contain  approach  procedures,  and  to 
ensure  that  aircraft  remain  in  the  Class 
B  airspace  area.  Area  A  has  been 
modified  since  the  1992  proposal  and 
the  proposed  rule  only  encompass  a  5- 
NM  circle  around  the  Orlando 
International  Airport. 

Equipment  Requirements 

One  commenter  recommended 
eliminating  the  area  commonly  known 
as'the  Mode  C  veil  area. 

The  FAA  does  not  agree  with  this 
comment.  In  response  to  the  Department 
of  Transportation  and  Related  Agencies 
Appropriation  Bill,  1988  (Pub.  L.  100- 
202)  and  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987 
(Pub.  L.  100-223)  the  FAA  published,  in 
the  Federal  Register,  the  Transponder 
with  Automatic  Altitude  Reporting 
Capability  Requirement  Final  Rule  (53 
FR  23356;  June  21, 1988).  This  rule, 
commonly  referred  to  as  the  "Mode  C 
rule,"  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  Class  B  airspace  area 
primary  airport  irom  the  surface  up  to 
10,000  feet  MSL.  This  rule  also  provides 
an  exclusion  for  those  aircraft  not 
originally  certificated  with  an  engine- 
driven  electrical  system,  (or  those  that 
have  not  subsequently  been  certified 
with  such  a  system)  balloons,  or  gliders 
operating  outside  of  the  Class  B  airspace 
area,  but  within  30  NM  of  the  primary 
airport. 

The  commenter  is  correct  that  the 
proposed  airspace  area  will  have  a  veil 
area  wherein  a  transponder  Mrith 
altitude  encoding  capability  will  be 
required.  Section  91n215  of  Title  14  of 
the  Code  of  Federal  Regulations  (CFR) 
sets  out  requirements  for  ATC 
transponder  and  altitude  reporting 
equipment  and  use;  however,  this 
regulation  also  includes  procedures 
whereby  aircraft  not  equipped  with  the 
required  transponder  equipment  may 
get  relief  irom  the  stipulated 
requirements. 

Landmarks/Fixes 

Several  commenters  recommended 
using  additional  geographical 
landmarks  to  define  the  bmmdaries  or 


subareas  of  the  proposed  Class  B 
airspace  area,  and  the  establishment  of 
VFR  corridors  or  VFR  flyways  for  the 
Orlando  terminal  area. 

The  FAA  agrees  with  the  concept  of 
these  comments.  Identifiable  and 
prominent  landmarks  have  proven  to  be 
extremely  useful  to  pilots  operating 
under  VFR,  providing  assistance  with 
identifying  Uie  boundaries  of  a  Class  B 
airspace  area.  During  the  preliminary 
planning  for  the  Class  B  airspace  area 
design,  consideration  was  given  to 
utilizing  Global  Positioning  System 
coordinates,  Very  High  Frequency 
Omnidirectional  Radio  Range  (VOR) 
radials,  latitudes  and  longitudes,  as  well 
as  geographical  landmarks  wherever 
possible.  The  FAA  will  continue  to 
work  with  airspace  users  to  determine 
the  feasibility  of  VFR  flyways,  and  to 
further  identify  any  additional 
landmarks  to  assist  GA  operators  with 
identifying  the  Class  B  airspace  area. 

Conidors/Flyways 

Several  pilots  recommended  the 
establishment  of  an  uncontrolled  east- 
west  VFR  corridor  over  Orlando 
International  Airport.  The  Experimental 
Aircraft  Association  also  supported  this 
recommendation,  and  suggested  that  an 
east-west  special  flight  rules  area  be 
established. 

The  FAA  does  not  agree  with  these 
recommendations,  and  believes  that  the 
establishment  of  an  east-west  special 
flight  rules  area,  or  an  imcontroUed  VFR 
corridor  would  restrict  the  flow  of  air 
traffic,  and  impede  operations  in  the 
Orlando  terminal  area.  Current 
approach  procediu^s  place  a  large 
volume  of  the  aircraft  arriving  at  the 
Orlando  International  Airport  on  the 
east  downwind  leg  of  flight  while 
descending  to  3,000  feet.  The  purpose  of 
a  Class  B  airspace  area  is  to  provide 
optimimi  use  of  the  airspace  to  contain 
aircraft  operations  and  enhance  aviation 
safety,  creating  a  safer  environment  in 
congested  terminal  areas.  Establishing  a 
VFR  corridor  in  close  proximity  to 
aircraft  operating  in  the  Orlando  Class  B 
airspace  area  raises  the  potential  for 
conflict. 

The  Proposal 

The  FAA  proposes  to  amend  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  by  modifying  the  Orlando 
Class  B  airspace  area,  Orlando,  FL;  and 
the  Orlando  Sanford  Airport  Class  D 
afrspace  area,  Sanford,  FL.  This 
proposal  (as  depicted  on  the  attached 
chart)  would  modify  several  subareas  ' 
within  the  lateral  boundaries  of  the 
existing  Class  B  airspace  area;  and 
modify  the  vertical  limits  of  the  Orlando 
Sanford  Airport  Class  D  airspace  area. 
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The  FAA  is  proposing  this  action  to 
enhance  safety,  reduce  the  potential  for 
midair  collision,  and  to  improve  the 
management  of  air  traffic  operations 
into,  out  of,  and  through  the  Orlando 
terminal  area.  SpecificaUy,  the  FAA 
proposes  the  following: 

Orlando  Class  B  Airspace  Area 

Area  A.  In  the  reconfiguration  of  Area 
A  (that  area  beginning  at  the  siuface  up 
to  10,000  feet  MSL),  the  FAA  proposes 
to  reduce  the  size  of  Area  A  to  a  5-mile 
radius  of  the  primary  airport,  Orlando 
International  Airport.  This  proposed 
airspace  modification  would  contain 
large  turbojet  aircraft  within  the  limits 
of  the  Class  B  airspace  area  while 
operating  to  and  from  the  primary 
airport.  In  addition,  a  portion  of  Area  A 
beyond  5  NM  would  be  removed  from 
the  surface  area  and  reconfigured  as 
AreaB. 

Area  B.  The  FAA  proposes  to 
reconfigure  Area  B  from  a  section  of  the 
current  surface  area,  between  the  5-mile 
radius  of  the  primary  airport,  extending 
west  to  the  John  Young  Parkway,  north 
to  Lake  Underbill  Road,  east  to  the 
Stanton  Power  Plant,  and  south  to  the 
Orlando  VORTAC  14  Distance 
Measuring  Equipment  (DME),  extending 
upward  firom  900  feet  MSL.  This 
proposed  modification  would  support 
approach  and  departure  procedures  for 
aircraft  transitioning  to  and  from  the 
Orlando  International  Airport.  Also,  this 
proposed  airspace  modification  would 
allow  Law  Enforcement  and  Lifeguard 
helicopter  0{>erations  below  the  floor  of 
the  Class  B  airspace  area. 

Area  C.  The  floor  of  Area  C  would 
remain  at  1,600  feet  MSL  north  of  the 
Orlando  Executive  Airport:  however, 
the  FAA  proposes  to  modify  the  lateral 
limits  of  Area  C  to  extend  north  of  Lake 
Underbill  Road,  south  of  S.R.  436,  east 
of  S.R.  423  and  S.R.  434,  and  extending 
8  miles  east  of  the  Orlando  Executive 
Airport.  This  proposed  airspace 
modification  would  support  approach 
procedures  for  aircraft  transitioning  to 
the  final  approach  course  for  the 
Orlando  International  Airport. 

The  FAA  also  proposes  to  lower  the 
floor  of  Area  C  from  3,000  to  1,600  feet 
MSL,  extending  3  miles  to  the  north  and 
south  of  the  Orlando  Sanford  Airport, 
east  of  the  Wekiva  River,  and  west  of 
Lake  Harney's  eastern  shore.  This 
proposed  airspace  modification  would 
support  approach  procedures  for  large 
txirbojet  aircraft  operations  transitioning 
to  and  from  the  Orlando  Sanford 
Airport. 

In  addition,  the  FAA  proposes  to  raise 
the  floor  of  Area  C  from  1,500  to  1,600 
feet  MSL,  extending  south  of  the 
Orlando  VORTAC  14  DME  arc,  north  of 


the  Orlando  VORTAC  20  DME  arc,  and 
between  2  and  13  miles  east  of  the 
Kissinmiee  Airport.  This  proposed 
airspace  modification  would  support 
approach  procedures  for  aircraft 
transitioning  to  the  final  approach 
course  for  the  Orlando  International 
Airport.  This  modification  would  also 
allow  nonparticipating  aircraft  sufficient 
airspace  to  conduct  VFR  operations 
below  the  vertical  limits  of  the  Class  B 
airspace  area  while  transitioning  to/ 
frtim  secondary  satellite  airports. 

Area  D.  The  FAA  is  proposing  to 
modify  Area  D  by  raising  the  floor  of  the 
area  10  miles  north  of  the  Orlando 
International  Airport  from  1,600  to 
2,000  feet  MSL,  and  the  area  southwest 
of  the  Orlando  International  Airport 
from  1,500  to  2,000  feet  MSL.  This 
proposed  area  extends  between  S.R.  423 
and  Kirkman  Road,  6  to  9  miles  west  of 
the  primary  airport,  between  2  miles 
north  and  5  miles  south  of  the 
Kissimmee  Airport,  and  between  7 
miles  and  11  miles  north  of  the  Orlando 
VORTAC.  This  proposed  airspace 
modification  would  provide  sufficient 
airspace  for  sequencing  and  vectoring 
arriving  and  departing  aircraft  in  close 
proximity  to  the  primary  airport.  It 
would  also  increase  the  navigable 
airspace  below  the  Class  B  airspace  area 
in  the  vicinity  of  KissimmeKS  Municipal 
Airport. 

Area  E.  The  floor  of  Area  E  would 
remain  at  3,000  feet  MSL;  however,  the 
FAA  is  proposing  to  expand  the  lateral 
limits  of  Area  E  to  the  north  and  south. 
The  FAA  proposes  to  extend  Area  E  3 
miles  west  of  the  Wekiva  River,  and 
between  3  to  6  miles  north  of  the 
Orlando  Sanford  Airport.  This  proposed 
airspace  modification  woidd  provide 
sufficient  airspace  for  sequencing  and 
vectoring  aircraft,  and  ensiue  that 
operations  are  contained  within  the 
Class  B  airspace  area. 

The  FAA  also  proposes  to  extend 
Area  E  between  the  20-inile  and  30-mile 
arcs  south  of  the  primary  airport,  and 
between  7  miles  and  15  miles  east  of  the 
primary  airport.  This  proposed  airspace 
modffication  would  provide  sufficient 
airspace  for  sequencing  and  vectoring 
aircraft,  and  would  provide  a  controlled 
environment  for  aircraft  arriving  and 
departing  the  Class  B  airspace  area. 

Area  F.  The  FAA  proposes  to 
reconfigure  the  sulmeas  of  the  existing 
Class  B  airspace  areas  as  Area  F,  from 
6,000  up  to  and  including  10,000  feet 
MSL,  extending  from  8  miles  west  of  the 
primary  airport  to  Highway  27.  This 
proposed  airspace  modification  would 
provide  sufficient  airspace  to  contain 
aircraft  in  a  controlled  environment 
when  transitioning  between  the  en  route 
and  terminal  phase  of  flight. 


The  FAA  also  proposes  to  modify 
Area  F  from  the  power  line  located 
approximately  15  miles  east  of  the 
primary  airport,  eastward,  to  the  power 
line  located  approximately  22  miles  east 
of  the  primary  airport.  This  proposed 
airspace  modification  woidd  provide 
sufficient  airspace  to  contain  aircraft  in 
a  controlled  environment  when 
transitioning  between  the  en  route  and 
terminal  phase  of  ffight. 

Orlando  Sanford  Airport  Class  D 
Airspace  Area 

The  FAA  proposes  to  lower  the 
Orlando  Sanford  Airport  Class  D 
airspace  area  fit)m  3,000  to  1,600  feet 
MSL.  The  Orlando  Sanford  Airport 
Class  D  airspace  area  would  include  a 
radius  of  4.4  NM  from  the  Orlando 
Sanford  Airport  up  to  but  not  including 
1,600  feet  MSL.  This  proposed  airspace 
modification  coincides  with  the  FAA's 
proposal  to  lower  the  floor  of  the  Class 
B  airspace  area  in  the  vicinity  of  the 
Orlando  Sanford  Airport. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  RegxUations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  would  generate  benefits  that 
justify  its  minimal  costs  and  is  not  a 
"significant  regulatory  action"  as 
defined  in  the  Executive  Order,  (2)  is 
not  signific^t  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Pohcies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
(4)  would  not  constitute  a  barrier  to 
international  trade;  and  (5)  would  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaluation  is  in  the  docket. 

The  FAA  proposes  to  modify  the 
Orlando  Class  B  and  the  Orlando 
Sanford  Airport  Class  D  airspace  areas. 
The  Orlando  Class  B  airspace  area 
modification  would  maintain  the  10,000 
feet  mean  sea  level  (MSL)  airspace 
ceiling  and  redefine  the  lateral  limits  of 
several  of  the  existing  subareas  to 
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improve  the  management  of  air  traffic 
operations  in  the  Orlando  terminal  area, 
llie  Orlando  Sanford  Airport  Class  D 
airspace  area  modification  would  lower 
the  airspace  area  from  3,000  to  1,600 
feet  MSL  and  would  include  a  radius  of 
4.4  MM  from  the  Orlando  Sanford 
Airport  up  to  but  not  including  1,600 
feet  MSL. 

The  FAA  has  determined  that  the 
modification  of  the  Orlando  Class  B  and 
the  Orlando  Sanford  Airport  Class  D 
airspace  areds  would  improve  the 
operational  efficiency  while 
maintaining  aviation  safety  in  the 
terminal  area.  Also,  clearer  boundary 
definition  and  changes  to  lateral  and 
vertical  limits  of  the  subareas  would 
leave  additional  noncontrolled  airspace 
for  VFR  aircraft  transitioning  to  and 
from  satellite  airports.  This  profiosal 
would  impose  only  negligible  costs  on 
airspace  users  and  coidd  potentially 
reduce  circumnavigation  costs  to  some 
operators. 

The  proposed  rule  would  result  in 
negligible  additional  administrative 
costs  to  the  FAA  and  no  additional 
operational  costs  for  personnel  or 
equipment  to  the  agency.  Notices  would 
be  sent  to  pilots  within  a  100-mile 
radius  of  the  Orlando  International 
Airport  at  an  estimated  cost  of  $2,931.00 
for  postage.  Printing  of  aeronautical 
charts  which  reflect  the  changes  to  the 
Class  B  and  Class  D  airspace  areas 
woiUd  be  accomplished  during  a 
schedided  chart  printing,  and  would 
result  in  no  additional  costs  for  plate 
modification  and  updating  of  charts. 
Furthermore,  no  staffing  changes  would 
be  required  to  maintain  the  modified 
Class  B  and  Class  D  airspace  areas. 
Potential  increase  in  FAA  operations 
workload  could  be  absorbed  by  current 
personnel  and  equipment. 

In  view  of  the  negligible  cost  of 
compliance,  enhanced  aviation  safety, 
and  improved  operational  efficiency, 
the  FAA  has  determined  that  the 
proposed  rule  would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 


businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niimber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected ' 
to  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  FAA  has  determined  that  the 
proposed  rule  woidd  have  a  de  minimus 
impact  on  small  entities.  All 
commercial  and  general  aviation 
operators  who  presently  use  the 
Orlando  International  Airport  are 
equipped  to  operate  within  the  modified 
Class  B  airspace  area.  As  for  aircraft  that 
regularly  fly  through  the  Orlando 
Sanford  Airport  Class  D  airspace  area, 
since  the  airport  is  situated  within  the 
established  Orlando  Mode  C  Veil,  all 
aircraft  should  already  have  the 
necessary  equipment  to  transition  the 
modffied  Class  B  airspace  area. 
Therefore,  there  would  be  no  additional 
equipment  cost  to  these  entities. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FAA  solicits  comments 
from  affected  entities  with  respect  to 
this  finding  and  determination. 

International  Trade  Impact  Assessment 

The  proposed  rule  woidd  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S.  goods 
and  services  to  foreign  countries  or  the 
import  of  foreign  goods  and  services 
into  the  United  States. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resiilt  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 


by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any.  and  for  a 
meanii^ful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
proposals. 

Ims  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandates.  Therefore,  the 
requirements  of  Tide  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  there  are  no  requirements  for 
information  collection  associated  with 
this  notice. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
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dated  September  10, 1998.  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pampvph  3000— Subpart  B— Class  B 
Airspace 


ASOFLB    Oriando,  FL  (Revised] 

Orlando  International  Airport  (Primary 
Airport) 

(Lat.  28''2S'44"  N.,  long.  Sl'lB'Sp"  W.) 
Orlando  VORTAC 

(Lat.  28''32'34"  N.,  long.  81''20'06"  W.) 

Boundaries 

Area  A — That  airspace  extending  upward 
from  tiie  surface  to  and  including  10,000  feet 
MSL  within  a  radius  of  5  NM  from  the 
Orlando  International  Airport. 

Area  B — That  airspace  extending  upward 
from  900  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  of  the 
intersection  of  State  Road  (S.R.)  423  (John 
Young  Parkway)  and  Interstate  4,  thence 
northeast  along  Interstate  4  to  the 
intersection  of  Interstate  4  and  S.R.  441 
(Orange  Blossom  Trail),  thence  direct  to  the 
intersection  of  Lake  Underbill  Road  and 
Palmer  Street,  thence  east  along  Lake 
Underbill  Road  to  the  intersection  of  Lake 
Underbill  Road  and  the  Central  Florida 
Greenway,  thence  direct  to  lat.  28''30'00"  N., 
long.  S'll'OO"  W.,  (one  mile  northwest  of  the 
Stanton  Power  Plant),  thence  south  to  the 
intersection  of  the  ORL  VORTAC  14-mile 
radius  arc,  thence  clockwise  along  the  14- 
mile  radius  arc  of  the  ORL  VORTAC  to  the 
intersection  of  S.R.  423,  thence  north  along 
S.R.  423  to  the  point  of  beginning. 

Area  C — That  airspace  extending  upward 
from  1,600  feet  MSL  to  and  including  10,000 
fset  MSL  beginning  at  a  point  of  the 
intersection  of  the  Wekiva  River  at  lat. 
28'44'00"  N.,  long.  81''25'30"  W.,  thence 
north  along  the  Wekiva  River  to  the 
intersection  of  lat.  28''50'00"  N.  Thence  east 
to  lat.  28"'50'0O"  N.,  long,  81»02"30"  W., 
thence  south  to  the  intersection  of  lat. 
28»44'00"  N.,  long.  81-02'30"  W.,  thence  west 
to  the  point  of  begiiming. 

Also  that  airspace  north  of  the  Orlando 
Executive  Airport  extending  upward  from 
1,600  feet  MSL  to  and  including  10,000  feet 
MSL  beginning  at  a  point  of  the  intersection 
of  Interstate  4  and  S.R;  423.  Thence  north 
along  S.R.  423  to  the  intersection  of  S.R.  423 
and  S.R.  441  (Orange  Blossom  Trail).  Thence 
direct  to  the  intersection  of  S.R.  434  (Forest 
City  Road)  and  S.R.  424  (Edgewater  Drive), 
thence  north  along  S.R.  434  to  the 
intersection  of  S.R.  436  (Altamonte  Drive.), 
thence  east  along  S.R.  436  to  the  intersection 
of  Hwy  17-92,  thence  east  along  lat. 
28''39'20"  N.,  to  long.  Bl'll'OO"  W.  Thence 
south  to  the  intersection  of  lat.  28°30'00"  N., 
thence  northwest  direct  to  the  intersection  of 
Lake  Underbill  Road  and  S.R.  417  (Central 
Florida  Greenway),  thence  west  along  Lake 
Underbill  Road  to  the  intersection  of  Palmer 
Street.  Thence  southwest  direct  to  the 
intersection  of  Interstate  4  and  the  S.R.  441, 
thence  southwest  along  Interstate  4  to  the 
point  of  beginning. 


Also  that  airspace  south  of  the  primary 
airport  extending  upward  from  1,600  feet 
MSL  to  and  including  10,000  feet  MSL 
beginning  at  a  point  of  the  intersection  of 
long.  81''24'06"  W.  and  the  ORL  VORTAC  14- 
mile  radius  arc,  thence  counterclockwise 
along  the  14-mile  radius  arc  of  the  ORL 
VORTAC  to  the  intersection  of  long. 
Bl'll'OO"  W.,  thence  south  to  the 
intersection  of  the  ORL  VORTAC  20-mile 
radius  arc,  thence  clockwise  along  the  ORL 
VORTAC  20-mile  radius  arc  to  long. 
81°24'06"  W.,  thence  north  to  the  point  of 
beginning. 

Area  D — That  airspace  extending  upward 
from  2,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  of  the 
intersection  of  Interstate  4  and  long. 
81°27'30"  W.,  thence  north  to  lat.  28°44'00" 
N.,  thence  east  to  long.  Bloil'OO"  W.,  thence 
south  to  lat.  28°39'20"  N.,  thence  west  to  the 
intersection  of  S.R.  436  and  Hwy  17-92, 
thence  west  along  S.R.  436  to  the  intersection 
of  S.R.  436  and  S.R.  434,  thence  south  along 
S.R.  434  to  the  intersection  of  S.R.  434  and 
S.R.  424,  thence  direct  to  the  intersection  of 
S.R.  423  and  S.R.  441,  thence  south  along 
S.R.  423  to  the  intersection  of  the  ORL 
VORTAC  14-mile  radius  arc,  thence 
coimterclockwise  along  the  14-mile  radius 
arc  of  the  ORL  VORTAC  to  long.  81°24'06" 
W.  thence  south  to  the  intersection  of  the 
ORL  VORTAC  20-mile  radius  arc.  thence 
clockwise  to  the  intersection  of  long. 
81''27'30"  W.,  thence  north  to  the  point  of 
beginning. 

Area  E — That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  inclu(£ng  10,000 
feet  MSL  beginning  at  a  point  of  the 
intersection  of  lat.  28''44'00"  N.,  long. 
81''27'30"  W.,  thence  north  to  the 
intersection  of  lat.  28°53'00"N.,  thence  east 
to  the  intersection  of  the  MCO  Mode  C  Veil 
30-NM  radius  arc,  thence  southeast  along  this 
arc  to  the  intersection  of  the  power  lines  at 
lat.  28°50'20"  N.,  thence  southeast  along 
these  power  lines  to  lat.  28''44'00"  N.,  thence 
west  to  long.  81''02'30"  W.,  thence  north  to 
lat.  28'>5O'0O"  N.,  thence  west  to  the 
intersection  of  the  Wekiva  River,  thence 
south  along  the  Wekiva  River  to  lat. 
28°44'00"  N.,  thence  west  to  the  point  of 
beginning. 

Also  that  airspace  extending  upward  frtim 
3,000  feet  MSL  to  and  including  10,000  fieet 
MSL  beginning  south  of  the  primary  airport 
at  a  point  of  the  intersection  of  long. 
81''27'30"  W.  and  the  ORL  20-mile  radius  arc, 
thence  counterclockwise  along  the  20-mile 
radius  arc  of  the  ORL  VORTAC  to  the 
intersection  of  long.  81°11'00"  W.,  thence 
north  to  the  intersection  of  lat.  28''44'00"  N., 
thence  east  to  the  intersection  of  the  Florida 
Power  transmission  lines  at  lat.  28"'44'00"  N., 
long.  81''05'20"  W.,  (one  half  mile  west  of 
Southerland  Airport),  thence  south  along  this 
power  line  to  the  intersection  of  Highway  50 
at  lat.  28°32'10"  N.,  long.  81''03'45"  W., 
thence  south  to  the  Bee  Line  Expressway,  at 
lat.  28''27'05"  N.,  long.  81''03'45"  W.,  thence 
west  along  the  Bee  Line  Expressway  to  the 
intersection  of  lat.  28°27'00"  N.,  long. 
81»04'40"  W.,  thence  south  to  the 
intersection  of  the  ORL  VORTAC  30-mile 
radius  arc,  thence  clockwise  along  the  30- 


mile  radius  arc  of  the  ORL  VORTAC  to  long. 
81°27'30"  W.,  thence  north  to  the  point  of 
^beginning. 

Area  F — That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  south  of  the  primary 
airport  at  the  intersection  of  the  ORL 
VORTAC  30-mile  radius  arc  and  long. 
81''27'30"  W.,  thence  clockwise  to  the 
intersection  of  Highway  27,  thence  north 
along  Highway  27  to  the  intersection  of 
Highway  27  and  long.  81''45'00"  W.,  thence 
north  along  long.  81°45'00"  W.  to  the 
intersection  of  the  ORL  VORTAC  24-mile 
radius  arc,  thence  clockwise  along  the  24- 
mile  radius  arc  to  the  intersection  of  lat.  • 
28"'53'00"  N.,  thence  east  to  lat.  28°53'00"  N., 
long.  81°27'30"  W.,  thence  south  to  the  point 
of  beginning. 

Also  that  airspace  extending  upward  fi^m 
6,000  feet  MSL  to  and  including  10,000  feet 
MSL  beginning  at  the  Florida  Power 
transmission  lines  at  lat.  28°44'00"  N.,  long. 
81"'05'20"  W.,  thence  east  along  lat.  28''44'00" 
N.  to  the  Florida  Power  transmission  lines  at 
lat.  28''44'00"  N.,  long.  81°55'40"  W.,  thence 
southeast  and  south  along  these  power  lines 
to  the  intersection  of  Highway  50,  thence 
south  to  the  power  lines  at  lat.  ZB'ZZ'IA"  N., 
long.  80''52'30"  W.,  thence  southwest  along 
these  power  lines  to  the  intersection  of  long. 
81''04'40"'  W.,  thence  north  along  long. 
81''04'40"  W.,  to  the  intersection  of  the  Bee 
Line  Expressway  at  lat.  28°27'05"  N.,  long. 
81°04'40"  W.,  thence  east  along  the  Bee  Line 
Expressway  to  lat.  28''27'00"  N.,  long. 
81''03'45"  W.,  thence  north  to  the 
intersection  of  Highway  50  and  the  Florida 
Power  transmission  lines  at  lat.  28°32'10"  N., 
long.  81°03'45"  W.,  thence  north  along  these 
power  lines  to  the  point  of  beginning. 


Paragraph  5000— Subpart  D— Class  D 
Airspace 


ASOFLD    Sanford,  FL  {Revised] 

Orlando  Sanford  Airport,  FL  [formerly 
known  as  the  Central  Florida  Regional 
Airport] 
(Ut.  28»46'44''  N..  long.  81''14'18"  W.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  1,600  feet  MSL 
within  a  4.4-mile  radius  of  the  Orlando 
Sanford  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Washington,  DC,  on  May  11, 
1999. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

NLUNQ  CODE  4«1»-1»^ 
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Appendix — ^Proposed  Orlando  Class  B  Airspace 

ORLANDO 

PROPOSED 

CLASS  B  AIRSPACE 

NOT  TO  BE  USED  FOR  NAVIGATION 


U9X-U) 


0S41>t.XU> 


{FR  Doc.  9^12360  Filed  5-14-99;  8:45  am] 
BIUMG  CODE  4aiO-13-C 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirtfMC*  Doctot  No.  99-AGL-31] 

Proposed  Modification  of  Class  E 
Airspace;  Sheridan.  IN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Sheridan,  IN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  05, 
and  a  GPS  SIAP  to  Rwy  23,  have  been 
developed  for  Sheridan  Airport. 
Controlled  airspace  extending  upward 
firom  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
proposes  to  increase  the  radius  of  the 
existing  controlled  airspace  for  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  June  30, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-31,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  £)evon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
conmients.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Sheridan,  IN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  05  SIAP,  and  the 
GPS  Rvry  23  SIAP,  at  Sheridan  Airport 
by  modifying  the  existing  controlled 
airspace.  Controlled  airspace  extending 
upward  fi-om  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approaches.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 


reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiilations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-OESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

& 
AGL  IN  E5    Sheridan,  IN  [Revised]. 

Sheridan  Airport,  IN 
(Lat.  40°10'41"  N.,  long.  86°13'02"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Sheridan  Airport,  excluding 
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that  airspace  within  the  Indianapolis  Terry 
Airport,  IN,  Class  E  airspace  area. 
***** 

Issued  in  Des  Plaines,  Illinois  on  April  27, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-12276  Filed  5-14-99;  8:45  am] 

BILUNQ  CODE  4910-13-« 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-775] 
RIN  12ia-AA65 

Steel  Erection  Negotiated  Rulemaking 
Committee;  Re-establishment 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Re-establishment  of  the  Steel 

Erection  Negotiated  Rulemaking 

Advisory  Committee. 

summary:  The  Secretary  of  Labor  has 
determined  that  it  is  in  the  public 
interest  to  re-establish  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)  so  that  the 
Committee  can  complete  its  charge  to 
make  recommendations  to  OSHA  on  a 
proposed  rule  for  steel  erection 
activities  in  construction.  The  re- 
establishment  of  the  charter  will  allow 
SENRAC  to  continue  its  work  for  a 
period  of  two  years  or  until  the 
promulgation  of  the  final  standard, 
whichever  occurs  first. 
DATES:  The  Charter  will  be  filed  on  June 
1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone  (202) 
693-1999. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  I)  and  the 
Negotiated  Rulemaking  Act,  5  U.S.C. 
561  et  seq.,  the  Secretary  of  Labor  has 
determined  that  the  re-establishment  of 
SENRAC  is  in  the  public  interest,  to 
assist  in  the  development  of  workplace 
standards  under  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  651  et 
seq.). 

SENRAC  is  composed  of  20  members 
including  representatives  £rom  labor, 
industry,  small  business,  public 


interests  and  government  agencies 
appointed  by  the  Secretary  of  Labor. 

The  Committee  is  still  considering  an 
issue  that  was  a  part  of  its  original 
mandate  involving  the  standards 
governing  slippery  metal  deck  surfeces. 
The  Committee  will  seek  information, 
data,  studies,  and  views  from  the  public 
to  assist  in  developing  a 
recommendation  on  this  issue. 

Meetings  of  this  committee  will  be 
annoimced  in  the  Federal  Register  and 
are  open  to  the  public. 

Interested  parties  are  invited  to 
submit  comments,  in  quadruplicate, 
regarding  the  re-establishment  of  the 
committee  to  the  Docket  Officer,  Docket 
S-775,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N2624,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210;  (202)  219-7894. 

Signed  at  Washington,  DC  this  29th  day  of 
April,  1999. 

Alexis  M.  Herman, 

Secretary  of  Labor. 

[FR  Doc.  9&-12293  Filed  5-14-99;  8:45  am] 

BILLING  CODE  4510-2»-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-6344-8] 
RIN2060-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  at  the  Los  Alamos 
National  Laboratory  Proposed  for 
Disposal  at  the  Waste  Isolation  Pilot 
Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  annoimcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  on  waste 
characterization  programs  applicable  to 
certain  transuranic  (TRU)  radioactive 
waste  at  the  Los  Alamos  National 
Laboratory  (LANL)  proposed  for 
disposal  at  the  Waste  Isolation  Pilot 
Plant  (WIPP).  The  documents  are:  "Los 
Alamos  National  Laboratory 
Transuranic  Waste  Quality  Asstuance 
Project  Plan,  Revision  2,  April  26, 1999" 
and  "Los  Alamos  National  Laboratory 
Transuranic  Waste  Certification  Plan. 
Revision  2.  April  26, 1999".  These 
documents  are  available  for  review  in 
the  public  dockets  listed  in  ADDRESSES. 


The  EPA  will  use  these  documents  to 
evaluate  waste  characterization  systems 
and  processes  at  LANL  that  primarily 
utilize  a  High  Efficiency  Neutron 
Counter  (HENC)  and  other  methods  of 
solid  coring  and  sampling  to  measure 
important  waste  characteristics.  In 
accordance  with  EPA's  WIPP 
Compliance  Criteria  at  40  CFR  194.8, 
EPA  will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
at  LANL  the  week  of  June  14, 1999,  to 
verify  that  the  proposed  systems  and 
processes  at  LANL  can  characterize 
transuranic  waste  at  issue  properly, 
consistent  with  the  Compliance  Criteria. 
This  notice  of  the  inspection  and 
comment  period  accords  with  40  CFR 
194.8. 

DATES:  The  EPA  is  requesting  public 
comment  on  these  documents  as  they 
apply  to  the  scope  of  the  inspection 
aimotmced  in  this  notice.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  June  16, 1999. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC,  20460. 

The  DOE  dociunents  "Los  Alamos 
National  Laboratory  Transiu'anic  Waste 
Quality  Assurance  Project  Plan, 
Revision  2,  April  26, 1999"  and  "Los 
Alamos  National  Laboratory 
Transuranic  Waste  Certification  Plan, 
Revision  2,  April  26, 1999"  are  available 
for  review  in  the  official  EPA  Air  Docket 
in  Washington,  D.C.,  Docket  No.  A-98-- 
49,  Category  n-A-2,  and  at  the 
following  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico:  in 
Carlsbad  at  the  Mimicipal  Library, 
Hours:  Monday-Thursday,  10  am-9  pm, 
Friday-Saturday,  10  am-6  pm,  and 
Simday,  1  pm-5  pm;  in  Albuquerque  at 
the  Government  Publications 
Department,  Zimmerman  Library, 
University  of  New  Mexico,  Hours: 
Monday-Thursday,  8  am-9  pm,  Friday, 
8  am-5  pm,  Saturday-Sxmday,  1  pm-5 
pm;  and  in  Santa  Fe  at  the  Fogelson 
Library,  College  of  Santa  Fe,  Hours: 
Monday-Thursday,  8  am-12  pm, 
Friday,  8  am-5  pm,  Satttrday,  9  am-5 
pm,  and  Sunday,  1  pm-9  pm. 

Copies  of  items  in  the  docket  may  be 
requested  by  writing  Docket  A-98-49  at 
the  address  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
EPA's  regulations  at  40  CFR  pari  2,  and 
in  accordance  with  normal  E7A  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  photocopjring. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Oliver,  Office  of  Radiation  and  Indoor 
Air,  (202)  564-9310,  or  call  EPA's  24- 
hour,  toll-free  WIPP  Information  Line. 
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1-800-33  l-WIPP.  or  visit  our  website  at 

http://www.epa.gov/radiation/wipp/ 

announce.html. 

SUPPLEMENTARY  INFORMATION:  General 
background  for  this  document  is 
identical  to  that  provided  in  previous 
Federal  Register  documents.  (See  64  FR 
18870,  64  FR  14418) 

EPA  inspected  certain  waste 
characterization  processes  at  LANL 
prior  to  certification  of  the  WIPP.  DOE 
is  proposing  to  use  processes  that  EPA 
did  not  previously  inspect  at  LANL  that 
use  the  High  Efficiency  Neutron  Counter 
(HENC)  or  solid  coring  and  sampling  as 
primary  methods  for  measiuing 
important  waste  characteristics. 

The  LANL  docimients  submitted  to 
EPA  are:  "Los  Alamos  National 
Laboratory  Transuranic  Waste  Quality 
Assurance  Project  Plan,  Revision  2, 
April  26, 1999"  and  "Los  Alamos 
National  Laboratory  Transiu-anic  Waste 
Certification  Plan,  Revision  2,  April  26, 
1999".  The  "Los  Alamos  National 
Laboratory  Transuranic  Waste  Quality 
Assurance  Project  Plan,  Revision  2, 
April  26, 1999  "  sets  forth  the  quality 
assurance  program  applied  to  TRU 
waste  characterization  at  LANL.  The 
"Los  Alamos  National  Laboratory 
Transuranic  Waste  Certification  Plan, 
Revision  2,  April  26, 1999"  sets  forth 
the  waste  characterization  procedures 
for  TRU  wastes  at  LANL.  After  EPA 
reviews  these  dociunents,  EPA  will 
conduct  an  inspection  of  LANL  the 
week  of  June  14, 1999,  to  determine 
whether  the  requirements  set  forth  in 
these  dociunents  are  being  adequately 
implemented  in  accordance  widi 
Condition  3  of  the  EPA's  WIPP 
certification  decision  (Appendix  A  to  40 
CFR  part  194).  In  accordance  with 
§  194.8  of  the  WIPP  compliance  criteria. 
EPA  is  providing  the  public  30  days  to 
comment  on  the  dociunents  placed  in 
EPA's  docket  relevant  to  the  site 
approval  process. 

If  EPA  determines  that  the  provisions 
in  the  documents  are  adequately 
implemented,  EPA  will  notify  the  DOE 
by  letter  and  place  the  letter  in  the 
official  Air  Docket  in  Washington,  D.C., 
and  in  the  informational  docket 
locations  in  New  Mexico.  A  positive 
approval  letter  will  allow  DOE  to  ship 
additional  TRU  waste  from  LANL.  The 
EPA  will  not  make  a  determination  of 
compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  EPA's  radioactive 
waste  disposal  standards  (40  CFR  part 
191),  the  compliance  criteria  (40  CFR 
part  194),  and  the  EPA's  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket,  Dockets  No.  R-89-01,  A-92-56, 


and  A-93-02,  respectively,  and  is 
available  for  review  in  Washington, 
D.C.,  and  at  the  three  EPA  WIPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  bom  the 
official  Air  Docket  in  Washington,  D.C., 
plus  those  documents  added  to  the 
official  Air  Docket  after  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  May  12, 1999. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  99-12459  Filed  5-14-99;  8:45  am] 

BILLING  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  444 

[FRL-6343-5] 

Notice  Of  Availability;  Effluent 
Limitations  Guidelines  and 
Pretreatment  Standards  for  ttie 
industrial  Waste  Combustors 
Subcategory  of  the  Waste  Combustors 
Point  Source  Category 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Data  availability  related  to 
proposed  rule. 

SUMMARY:  On  February  6, 1998  EPA 
proposed  effluent  limitations  guidelines 
and  pretreatment  standards  for  the 
Industrial  Waste  Combustor  (IWC) 
Subcategory  of  the  Waste  Combustors 
Point  Source  Category  to  limit  effluent 
discharges  to  waters  of  the  United  States 
and  the  introduction  of  pollutants  into 
publicly  owned  treatment  works  (63  FR 
6391).  The  comment  period  for  the 
proposal  closed  on  May  7, 1998. 

Today,  EPA  is  making  available  for 
public  review  and  comment  new  data 
on  wastewater  treatment  system 
performance  at  IWC  facilities.  EPA  is 
considering  using  these  data  to  derive 
final  effluent  limitations  and 
pretreatment  standards  for  the  IWC 
Subcategory. 

EPA  is  soliciting  comments  only  on 
the  new  information  and  data  being 
made  available  today. 
DATES:  Submit  an  original  and  three 
copies  of  your  comments  on  or  before 
June  16,  1999. 

ADDRESSES:  Submit  comments  to  Ms. 
Samantha  Hopkins  at  the  following 
address:  US  EPA,  Engineering  and 
Analysis  Division  (4303),  401  M.  St. 
SW,  Washington,  DC  20460. 

The  data  being  made  available  today 
may  be  foimd  in  the  EPA  Water  Docket 


at  EPA  Headquarters  at  Waterside  Mall, 
Room  EB-57,  401  M.  St.  SW, 
Washington,  DC  20460.  For  access  to  the 
docket  materials,  call  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m.  for  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Samantha  Hopkins  at  (202)  260-7149  or 
at  the  following  e-mail  address: 
Hopkins .  Samantha@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
February  6, 1998  EPA  proposed  effluent 
limitations  guidelines  and  pretreatment 
standards  (63  FR  6391)  for  the  Industrial 
Waste  Combustor  (IWC)  Subcategory. 
The  comment  period  closed  on  May  7, 
1998.  These  comments  may  be  reviewed 
in  the  Water  Docket  at  EPA 
Headquarters  (see  address  above). 

In  early  1999,  subsequent  to  the  close 
of  the  comment  period,  EPA  received 
wastewater  treatment  performance  data 
from  three  IWC  facilities.  The  new  data 
are  now  available  for  review  in  the 
Water  Docket  in  Section  16.4  of  the 
record  for  this  rulemaking.  EPA  is 
evaluating  the  new  data  for  its 
usefulness  in  establishing  final  effluent 
limitations  and  standards.  The  Agency 
invites  comment  on  the  new  data, 
which  are  siunmarized  below. 

The  three  facilities  provided  data  to 
EPA  for  their  wastewater  treatment 
system  performance.  How  EPA  used 
such  performance  data  when  it 
developed  the  proposed  effluent 
limitations  guidelines  and  standards  is 
described  in  Section  8  of  the 
Development  Document  for  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  Industrial  Waste 
Combustors  (EPA  821-B-97-011)  and  in 
Section  7  of  the  record  for  this 
rulemaking. 

Each  of  die  three  IWCs  submitted 
influent  and  effluent  wastewater 
treatment  system  performance  data  and 
related  information  on  the  operation  of 
the  treatment  systems.  Each  facility 
submitted  daily  measurements  for 
chlorides,  total  dissolved  solids,  total 
suspended  solids,  sulfate,  pH,  and  15 
metals  (aluminum,  antimony,  arsenic, 
cadmium,  chromium,  copper,  iron,  lead, 
mercury,  molybdenum,  selenium,  silver, 
tin,  titanium  and  zinc). 

One  facility  provided  11  days  of 
influent  and  effluent  sampling  data  from 
its  wastewater  treatment  system.  Its 
system  consists  of  two  stages  of 
chemical  precipitation  (with  each  stage 
followed  by  solid-liquid  separation) 
followed  by  sand  filtration  as  the  final 
treatment  step.  This  facility  also 
provided  six  days  of  influent  and 
effluent  sampling  data  with  "spiked" 
influent  levels  of  cadmiiun,  chromium, 
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copper,  lead,  and  zinc.  The  facility 
artificially  increased  the  influent 
concentrations  of  these  five  metals  to 
simulate  periodic  peak  raw  waste 
conditions. 

The  second  facility  provided  30  days 
of  influent  and  effluent  sampling  data 
from  its  wastewater  treatment  system. 
This  system  consists  of  two  stages  of 
chemical  precipitation  (with  each  stage 
followed  by  solid-liquid  separation). 

The  third  facility  provided  30  days  of 
influent  and  effluent  sampling  data  fi-om 
its  wastewater  treatment  system.  Its 
system  consists  of  two  stages  of 
chemical  precipitation  (with  each  stage 
followed  by  solid-Uquid  separation). 

Dated:  May  7, 1999. 
J.  Charles  Fox, 

Assistant  Administrator  for  Water. 

[FR  Doc.  99-12368  Filed  5-14-99;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-728q 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  aimual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Ptogram 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 


publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller  @  fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973, 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2rb)(2) 
of  Executive  Order  12778. 

List  of  Sub)ects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S'C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/lown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Colorado 

El  Paso  County 
and  Incorporated 
Areas. 

Calhan  Main  Channel 

Calhan  East  Tributary  

Approximately   40   feet   downstream   of 
McClasky  Road. 

Approximately   3,740   feet   upstream   of 

Eighth  Street. 
At  confluence  of  Calhan  Main  Channel .... 
Approximaiely   3,140   feet   upstream   of 

confluence  of  Calhan  Main  Channel. 

tkme 

ttone 

l«)ne 
None 

•6.485 

•6,548 

•6,525 
•6,565 

26716 


Federal  Register / Vol.  64,  No.  94 /Monday,  May  17,  1999 /Proposed  Rules 


State 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) . 

Existing 

Modified 

Calhan  Fairground  Tribu- 
tary 

Approximately  550  feet  downstream  of 
Denver  Street. 

Approximately  810  feet  upstream  of  Boul- 
der Street. 

None 
None 

*6,533 
•6.561 

Maps  are  available  for  inspection  at  the  Regional  Building,  101  West  Costilla  Avenue,  Colorado  Springs,  Colorado. 

Send  comments  to  The  Honorable  Chuck  Brown,  Chaimian,  El  Paso  County  Board  of  Commissioners,  27  East  Vennijo  Avenue  Colorado 
Springs,  Colorado  80903. 

Maps  are  available  for  inspection  at  the  Town  of  Calhan  Town  Hall,  556  Colorado  Avenue,  Calhan,  Colorado. 

Send  comments  to  The  Honorable  Albert  Kobilan,  Mayor,  Town  of  Calhan,  P.O.  Box  236,  Calhan,  Colorado  80808-0236. 


Missouri 


Bull  Creek  (Village) 
Taney  County. 


Bull  Creek 


None 
None 


Approximately  4,100  feet  downstream  of 

State  Highway  F. 
Approximately  450  feet  downstream  of 
State  Highway  F. 

Maps  are  available  for  inspectron  at  the  Village  of  Bull  Creek  Village  Hall,  1886  State  Highway  F,  Bull  Creek,  Missouri. 
Send  comments  to  The  Honorable  Al  Skeen,  Mayor,  Village  of  Bull  Creek,  1886  State  Highway  F,  Bull  Creek,  Missouri  65616. 


*725 
*728 


Missouri 


Claris  County  (Unin- 
corporated 
Areas). 


Mississippi  River 


At  County  boundary  13,000  feet  down- 
stream of  confluence  of  Fox  River. 


None 


None 


•496 


•500 


At  confluence  of  Des  Moines  River  and 
County  boundary. 
Maps  are  available  for  inspection  at  the  Clari<  County  Courthouse,  111  East  Cort  Street,  Kohoka,  Missouri. 

Send  comments  to  The  Honorable  Eddie  Brewer,  Presiding  Commissioner,  Claris  County,  County  Courthouse,  111  East  Cort  Street  Kohoka 
Missouri  63445. 


Missouri 


Holllster  (City) 
Taney  County. 


Turkey  Creek 


Approximately  2,200  feet  upstream  of  the 
Wastewater  Treatment  Plant  Road,  at 
corporate  limits. 

White  River At  confluence  of  Coon  Creek  

Approximately  1,050  feet  (0.2  mile)  up- 
stream of  U.S.  Highway  65. 
Maps  are  available  for  inspection  at  the  City  of  Hollister  City  Hall,  294  Esplanade  Street,  Hollister,  Missouri. 
Send  comments  to  The  Honorable  David  Tate,  Mayor,  City  of  Hollister,  P.O.  Box  638,  Hollister,  Missouri  65673. 


At  confluence  with  White  River 


*716 
None 


•715 
None 


*716 
•748 


•715 
•718 


North  Dakota 


McHenry  County 
and  Incorporated 
Areas. 


Mouse  River 


Approximately  530  feet  downstream  from 
Dam  326. 


None 


None 


Maps  are  available 
Send  comments  to 
58788. 

Maps  are  available 
Send  comments  to 
Maps  are  available 
Serxl  comments  to 
Maps  are  available 
Send  comments  to 
kota  58384. 

Maps  are  available 
Send  comments  to 
Maps  are  available 
Send  comments  to 
Maps  are  available 
SerKl  comments  to 


•1.426 


•1.520 


Nodh  Dakota 


Approximately  260  feet  downstream  from 
Schilling  Bridge. 

for  inspection  at  the  McHenry  County  Auditor's  Otfrce,  407  South  Maih,  Towner,  North  Dakota. 
The  Honorable  Scott  Mueller,  Chairman,  Board  of  McHenry  County  Commissioners,  P.O.  Box  147.  Towner,  North  Dakota 

for  inspection  at  101  First  Street  West,  Velva,  North  Dakota. 

The  Honorable  Loren  Hammer,  President,  P.O.  Box  475,  Velva,  North  Dakota  58790. 

for  inspection  at  4725  19th  Avenue  North,  Velva,  North  Dakota. 

The  Honorable  John  Thomas,  Chairman,  Township  of  Velva,  4725  19th  Avenue  North.  Velva,  North  Dakota  58790. 

for  inspection  at  570  82nd  Street  Northeast,  Willow  City,  North  Dakota. 

The  Honorable  Kenneth  Klebe,  Chainnan,  Township  of  Willow  Creek.  570  82nd  Street  Northeast,  Wlltow  City,  North  Da- 

for  inspection  at  750  61st  Street  Northeast,  Towner,  North  Dakota. 

The  Honorable  David  Haman.  Chairman,  Township  of  Newport,  750  61st  Street  Northeast.  Towner.  North  Dakota  58788. 

for  inspection  at  5045  First  Avenue  Northwest,  Karismhe,  North  Dakota. 

The  Honorable  Leo  Heilman.  Chairman,  Township  of  Villard,  225  50th  Street  Northeast.  Kartsruhe.  North  Dakota  58744. 

for  inspection  at  1326  47th  Street  North,  Velva,  North  Dakota. 

The  Honorable  Donald  Howe,  Chaimian,  Township  of  Lebanon.  1326  47th  Street  North.  Velva,  North  Dakota  58790. 


McKinney  (Town- 
ship) Renville 
County. 


Mouse  River 


Approximately  3,375  feet  (.64  mile)  down- 
stream of  Dam  41 . 

Approximately  1.265  feet  (.24  mile)  up- 
stream of  Swenson  Bridge. 


None 
None 


•1.601 
•1.607 
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State 


CJty/town/county 


Source  of  fkxxling 


Location 


#Depth  in  feet  atx>ve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  City  Hall,  Main  Street,  Totley,  Nortf)  Dakota. 

Send  comments  to  The  Horwrabte  Kenneth  Johnson,  Chairman,  Township  of  McKinney,  P.O.  Box  97,  Tolley,  North  Dakota  58787. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  6, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-12348  Filed  5-14-99;  8:45  am] 
BILUNQ  COOE  CTIS-iM-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  99-147;  RM-9555] 

Radio  Broadcasting  ServicM; 
Congross,AZ 

agency:  Federal  Communicatioiis 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  242A  to  Congress,  Arizona, 
as  a  first  local  aural  transmission 
service.  As  Congress  is  not  incorporated 
or  listed  in  the  U.S.  Census,  information 
is  requested  regarding  the  attributes  of 
that  locality  to  determine  whether  it  is 
a  bona  fide  community  for  allotment 
purposes.  Coordinates  used  for  this 
proposal  are  34-09-24  NL  and  112-50- 
30  WL. 

DATES:  Comments  must  be  filed  on  or 
before  Jime  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  shoiild  serve  the 
petitioner,  as  follows:  Moimtain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive,  • 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
99-147,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjring  during 


normal  business  hours  in  the  FCC's 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarouaiM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-12300  Filed  5-14-99;  8:45  am] 
BNJJNQ  CODE  871>-m-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doetot  No.  96-152;  RM-a560] 

Radio  Broadcasting  Sarvicas;  Captain 
Cooli,Hi 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  226C1  to  Captain  Cook, 
Hawaii,  as  that  community's  first  local 
aiual  transmission  service.  Coordinates 
used  for  this  proposal  are  19-29-49  NL 
and  155-55-18  WL. 


DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999.  and  reply 
comments  on  or  before  July  13, 1999. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-152,  adopted  April  28, 1999,  and 
released  May  7,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  fitim  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  SulqectB  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoiuoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-12301  Filed  5-14-99;  8:45  am] 
BILUNQ  COOE  6712-01-** 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPar173 

[MM  Doctot  No.  99-149;  RM-9557] 

Radio  Broadcasting  Servlcea; 
Dinosaur,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Moimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  247C1  to  Dinosaur, 
Cnl  jrado,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  40-14-42  NL 
and  109-00-30  WL. 
DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  lyledia  Biueau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-149,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Referance  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  R^ulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  tne  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  99-12302  Filed  5-14-99;  8:45  am] 

BN.IJNO  CODE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PIIM  Docket  No.  99-148;  RM-9556] 

Radio  Broadcasting  Servicas;  Dal 
Norte,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Moimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  242A  to  Del  Norte,  Colorado, 
as  that  community's  first  local  aiual 
transmission  service.  Coordinates  used 
for  this  proposal  are  37-40-36  NL  and 
106-21-12  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyeime,  Wyoming  82009. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  ot 
Proposed  Rule  Making,  MM  Docket  No. 
99-148,  adopted  April  28. 1999,  and 
released  May  7,  1999.  The  fuU  tejct  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Centra  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  AcTof  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  99-12303  Filed  5-14-99;  8:45  am] 

BIUJNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PNM  Docket  No.  99-150;  RM-9558] 

Radio  Broadcasting  Sarvlces;  Poncha 
Springs,  CO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Moimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  248A  to  Poncha  Springs. 
Colorado,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  3ft-30-42  NL 
and  106-04-42  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Secretary,  Fedwal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victc»  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
4ia-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-150.  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comniunications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-12304  Filed  5-14-99;  8:45  am) 
BttJJNG  CODE  tm-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctot  No.  99-151 ;  RM-9559] 

Radio  Broadcaating  Sarvicaa;  Rangaly, 
CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  279C1  to  Rangely,  Colorado, 
as  that  commimity's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  40-05-06  NL  and 
108-48-18  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Moimtain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 


President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-151,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257).  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  conmients.  See  47 
CFR  1.415  and  1.420. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-12305  Filed  5-14-^;  8:45  am] 
BHJJNO  CODE  ena-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doctot  No.  99-1 46;  RM-9490] 

Radio  Broadcaating  Sarvicaa;  North 
Tunica,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  254A  to  North  Tunica, 
Mississippi,  as  that  community's  first 
local  aural  transmission  service. 


Coordinates  used  for  this  proposal  are 
34-39-50  NL;  90-28-13  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 

ADDRESSES:  Secretary,  Federal 
^Co'mmunications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
Jr.,  President,  Moimtain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
.Proposed  Rule  Making,  MM  Docket  No. 
99-146,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
hic,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

/    Members  of  the  public  should  note 
that  frtim  the  time  a  Notice  of  Imposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-12306  Filed  5-14-99;  8:45  am] 
BIUJNG  CODE  671 2-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PWM  Dociwt  No.  99-145,  RM-9336] 

Radio  Broadcasting  Services; 
MIshlcot,  Wl  &  Gulliver,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  doaunent  requests 
comments  on  a  petition  filed  by  Bay- 
Lakes- Valley  Broadcasting,  Inc. 
proposing  the  substitution  of  Channel 
234C3  for  Channel  234A  at  Mishicot, 
Wisconsin,  and  modification  of  the 
Ucense  for  Station  WGGM  to  specify 
operation  on  Channel  234C3.  The 
coordinates  for  Channel  234C3  at 
Mishicot  are  44-22-48  and  87-36-58. 
To  accommodate  the  allotment  at 
Mishicot,  we  shall  propose  the 
substitution  of  Channel  273C1  for 
Channel  234C1  at  Gulliver,  Michigan, 
and  modification  of  the  license  for 
Station  WCMM  to  specify  operation  on 
Channel  273C1.  The  coordinates  for 
Channel  273C1  are  45-58-01  and  86- 
29-18.  Canadian  concurrence  wiU  be 
requested  for  the  allotment  at  Gidliver. 
In  accordance  with  Section  1.420(g)  of 
the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  the  use  of  Channel  234C3  at 
Mishicot  or  Channel  273C1  at  Gulliver, 
or  require  petitioner  to  demonstrate  the 
availability  of  additional  equivalent 
class  channels  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  F. 
Garziglia,  Pepper  &  Corazzini,  L.L.P., 
1776  K  Street,  NW,  Suite  200, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-145,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  dso  be  purchased 
from  the  Commission's  copy 


contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  99-12307  Filed  5-14-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-144,  RM-9538] 

Radio  Broadcasting  Services;  Arcadia, 
UV  and  Wake  Village,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  filed  by 
Houston  Christian  Broadcasters,  Inc. 
proposing  the  substitution  of  Channel 
223C3  for  Channel  223A  and 
modification  of  the  construction  permit 
for  Station  KBHA,  Wake  Village,  Texas. 
The  coordinates  for  Channel  223C3  at 
Wake  Village  are  33-20-00  and  93-58- 
00.  (Section  73.202(b)  of  the 
Commission's  Rules  shows  the 
allotment  of  Channel  233A  at  Wake 
Village  instead  of  Channel  223A.  Upon 
termination  of  this  proceeding,  we  will 
correct  the  FM  Table  of  Allotments  to 
show  the  correct  channel  at  Wake 
Village.)  To  accommodate  the 
substitution  at  Wake  Village,  petitioner 
has  requested  the  substitution  of 
Channel  231C3  for  Channel  223 A  at 
Arcadia,  Louisiana,  and  modification  of 
the  construction  permit  for  Channel 
223A  to  specify  operation  on  Channel 


231C3.  The  coordinates  for  Channel 
231C3  are  32-26-45  and  92-56-49.  In 
accordance  vdth  Section  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  Channel  223C3  at  Wake  Village 
or  require  petitioner  to  demonstrate  the 
availability  of  additional  equivalent 
class  channels  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  June  28, 1999,  and  reply 
comments  on  or  before  July  13, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners'  coimsel,  as  foUows:  Jeffrey 
D.  Southmayd,  Southmayd  &  Miller, 
1220  19th  Street.  NW,  Suite  400, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-144,  adopted  April  28, 1999,  and 
released  May  7, 1999.  The  fiUl  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-12309  Filed  5-14-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1845  and  1852 

Revisions  to  the  NASA  FAR 
Supplement  on  Property  Reporting 
Requirements 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  NASA  FAR  Supplement 
(NFS)  to  comply  with  0MB  Bulletin  97- 
01  and  make  other  changes  to  NASA 
property  reporting  requirements. 
Specific  changes  include:  raising  the 
reporting  threshold  for  certain  property 
categories  from  $5,000  to  $100,000; 
adding  a  requirement  to  include  Federal 
Supply  Classification  group  codes  for 
equipment,  unit  acquisition  costs,  and 
acquisition  dates  on  shipping 
documents;  and  adding  a  statement  that 
contractors  are  required  to  furnish,  in 
addition  to  the  information  required  by 
the  Form  1018,  any  information 
specified  in  supplemental  instructions 
issued  by  NASA  for  the  current 
reporting  period. 

DATES:  Comments  should  be  submitted 
on  or  before  July  16, 1999. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  James  H. 
Dolvin,  NASA  Headquarters,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to 
jdolvinl@mail.hq.nasa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Dolvin,  (202)  358-1279. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Financial  Accoimting 
Standards  Number  6,  as  implemented 
by  OMB  Bulletin  97-01,  provides  for 
new  financial  accoimting  requirements 
involving  depreciation  of  Government 
property.  New  material  is  being  added 
to  NFS  Section  1845.7101,  Instructions 
for  preparing  NASA  Form  1018,  to 
explain  this  change  and  to  say  that 
contractors  will  now  be  required  to 
submit  supplemental  information  with 
the  form,  and  that  this  information  may 
change  from  year  to  year,  depending  on 
OMB  requirements. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
Less  than  three  per  cent  of  NASA 


contracts  with  small  businesses  have 
property  reporting  requirements. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  et  seq.,  applies  to  this 
proposed  rule  because  it  contains 
information  collection  requirements. 
However,  approval  for  the  additional 
requirements  has  already  been  obtained 
under  OMB  Control  No.  2700-0017. 
approving  an  increase  in  burden  hours 
from  5,700  to  8,144. 

List  of  Subjects  in  48  CFR  Parts  1845 
and  1852 

Government  procurement. 

Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1845  and 
1852  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1845  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  •2473(c)(1). 

PART  1845— GOVERNIMENT 
PROPERTY 

2.  Subpart  1845.71  is  revised  to  read 
as  follows: 

Subpart  1845.71— Forms  Preparation 

1 845.71 01    instructions  for  preparing 
NASA  Form  1018. 

NASA  Form  1018  (see  1853.3) 
provides.critical  information  for  NASA 
financial  statements  and  property 
management.  Accuracy  and  timeliness 
of  the  report  are  very  important.  NASA 
must  account  for  and  report  assets  in 
accordance  with  31  U.S.C.  3512  and  31 
U.S.C.  3515,  Federal  accoimting 
standards,  and  Office  of  Management 
and  Budget  (OMB)  instructions.  Since 
contractors  maintain  NASA's  official 
records  for  its  assets  in  their  possession, 
NASA  must  obtain  annual  data  from 
those  records  to  meet  these 
reqiiirements.  Changes  in  Federal 
accoimting  standards  and  OMB 
reporting  requirements  may  occur  from 
year  to  year,  requiring  contractor 
submission  of  supplemental  information 
with  the  NF  1018.  Contractors  shall 
retain  documents  which  support  the 
data  reported  on  NF  1018  in  accordance 
with  FAR  subpart  4.7,  Contractor 
Records  Retention.  Classifications  of 
property,  related  costs  to  be  reported, 
and  other  reporting  requirements  are 
discussed  in  this  subpart. 

1845.7101-1    Property  Classification. 

(a)  General.  Contractors  shall  report 
costs  in  the  cla8sifi,cations  on  the  NF 


1018,  as  described  in  this  section.  For 
Land,  Buildings,  Other  Structures  and 
Facilities,  and  Leasehold  Improvements, 
contractors  shall  report  the  amount  for 
all  items  with  a  unit  acquisition  cost  of 
$100,000  or  more  and  a  useful  life  of  2 
years  or  more.  For  Plant  Equipment. 
Special  Tooling,  Special  Test 
Equipment  and  Agency-Peculiar 
Property,  contractors  shall  separately 
report — 

(1)  The  amount  for  all  items  with  a 
unit  acquisition  cost  of  $100,000  or 
more  and  a  useful  life  of  2  years  or 
more;  and 

(2)  All  items  under  $100,000, 
regardless  of  useful  life. 

(b)  Materials.  Contractors  shall  report 
the  amount  for  all  Materials,  regardless 
of  unit  acquisition  cost. 

(c)  Land.  Includes  costs  of  land  and 
improvements  to  land. 

(d)  Buildings.  Includes  costs  of 
buildings,  improvements  to  buildings, 
and  fixed  equipment  required  for  the 
operation  of  a  building  which  is 
permanently  attached  to  and  a  part  of 
the  building  and  cannot  be  removed 
without  cutting  into  the  walls,  ceilings, 
or  floors.  Examples  of  fixed  equipment 
required  for  functioning  of  a  building 
include  plumbing,  heating  and  lighting 
equipment,  elevators,  central  air 
conditioning  systems,  and  built-in  safes 
and  vaults. 

(e)  Other  structures  and  facilities. 
Includes  costs  of  acquisitions  and 
improvements  of  structures  and 
facilities  other  than  buildings;  for 
example,  airfield  pavements,  harbor  and 
port  facilities,  power  production 
facilities  and  distribution  systems, 
reclamation  and  irrigation  facilities, 
flood  control  and  navigation  aids,  utility 
systems  (heating,  sewage,  water  and 
electrical)  when  they  serve  several 
buildings  or  structures,  communication 
systems,  traffic  aids,  roads  and  bridges, 
railroads,  monuments  and  memorials, 
and  nonstructural- improvements  such 
as  sidewalks,  parking  areas,  and  fences. 

(f)  Leasehold  improvements.  Includes 
NASA-funded  costs  of  improvements  to 
leased  buildings,  structures,  and 
facilities,  as  well  as  easements  and 
right-of-way,  where  NASA  is  the  lessee 
or  the  cost  is  charged  to  a  NASA 
contract 

(g)  Equipment.  Includes  costs  of 
commercially  available  personal 
property  capable  of  stand-alone  use  in 
manu&cturing  supplies,  performing 
services,  or  any  general  or 
administrative  purpose  (for  example, 
machine  tools,  fumitiue,  vehicles, 
computers,  and  test  equipment, 
including  thefr  accessory  or  auxiliary 
items). 
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(h)  Construction  in  Progress.  Includes 
costs  of  work  in  process  for  the 
construction  of  Buildings,  Other 
Structures  and  Facilities,  and  Leasehold 
Improvements  to  which  NASA  has  title. 

U)  Special  Tooling.  Includes  costs  of 
equipment  and  manufacttuing  aids  (and 
their  components  and  replacements)  of 
such  a  specialized  natiu-e  that,  without 
substantial  modification  or  alteration, 
their  use  is  limited  to  development  or 
production  of  particular  supplies  or 
parts,  or  performance  of  particular 
services.  Examples  include  jigs,  dies, 
fixtures,  molds,  patterns,  taps  and 
gauges. 

(j)  Special  Test  Equipment.  Includes 
costs  of  equipment  used  to  accomplish 
special  purpose  testing  in  performing  a 
contract,  and  items  or  assemblies  of 
equipment. 

(k)  Material.  Includes  costs  of  NASA- 
owned  property  held  in  inventory  that 
may  become  a  part  of  an  end  item  or  be 
expended  in  performing  a  contract. 
Examples  include  raw  and  processed 
material,  parts,  assemblies,  small  tools 
and  supplies.  Material  that  is  part  of 
work-in-process  is  not  included. 

(1)  Agency-Peculiar  Property.  Includes 
costs  of  completed  items,  systems  and 
subsystems,  spare  parts  and  components 
unique  to  NASA  aeronautical  and  space 
programs.  Examples  include  research 
aircraft,  engines,  satellites,  instruments, 
rockets,  prototypes  and  mock-ups.  The 
amoimt  of  property,  title  to  which  vests 
in  the  Government  as  a  result  of 
progress  payments  to  fixed  price 
subcontractors,  shall  be  included  to 
reflect  the  pro  rata  cost  of  undelivered 
agency-peculiar  property. 

(m)  Contract  Woii-in-Process. 
Includes  costs  of  all  work-in-process; 
excludes  costs  of  completed  items 
reported  in  other  categories. 

1845.7101-2    Transfers  of  property. 

A  transfer  is  a  change  in 
accountability  between  and  among 
prime  contracts,  centers,  and  other 
Government  agencies  (e.g.,  between 
contracts  of  the  same  center,  contracts  of 
different  centers,  a  contract  of  one 
center  to  that  of  another  center,  a  center 
to  a  contract  of  another  center,  and  a 
contract  to  another  Government  agency 
or  its  contract).  To  enable  NASA  to 
properly  control  and  account  for 
transfers,  they  shall  be  adequately 
documented.  Therefore,  procurement, 
property,  and  financial  organizations  at 
NASA  centers  must  effect  all  transfers  of 
accoimtability,  although  physical 
shipment  and  receipt  of  property  may 
be  made  directly  by  contractors.  The 
procedures  described  in  this  section 
shall  be  followed  to  provide  an 
administrative  and  audit  trail,  even  if 
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property  is  physically  shipped  directly 
fit)m  one  contractor  to  another.  Property 
shipped  between  September  1  and 
September  30,  inclusively,  shall  be 
reported  by  the  shipping  contractor, 
regardless  of  the  metiiod  of  shipment, 
unless  written  evidence  of  receipt  at 
destination  has  been  received. 
Repairables  provided  under  fixed  price 
repair  contracts  that  include  the  clause 
at  1852.245-72,  Liability  for 
Government  Property  Furnished  for 
Repair  or  Other  Services,  remain 
accountable  to  the  cognizant  center  and 
are  not  reportable  on  NF  1018; 
repairables  provided  under  a  cost- 
reimbursement  contract,  however,  are 
accoimtable  to  the  contractor  and 
reportable  on  NF  1018.  All  materials 
provided  to  conduct  repairs  are 
reportable,  regardless  of  contract  type. 

(a)  Approval  and  notification.  Tne 
contractor  must  obtain  approval  of  the 
contracting  officer  or  designee  for 
transfers  of  pipperty  before  shipment. 
Each  shipping  document  must  contain 
contract  nimibers,  shipping  references, 
property  classifications  in  which  the 
items  are  recorded  (including  Federal 
Supply  Classification  group  (FSC)  codes 
for  ail  types  of  equipment),  unit 
acquisition  costs,  original  acquisition 
dates  and  any  other  appropriate 
identifying  or  descriptive  data.  Where 
the  DD  250,  Material  Inspection  and 
Receiving  Report,  is  used  as  the 
shipping  document,  the  FSC  code  will 
be  part  of  the  national  stock  number 
(NSN)  entered  in  Block  16  or,  if  the  NSN 
is  not  provided,  the  FSC  alone  shall  be 
shown  in  Block  16.  The  original 
acquisition  date  shall  be  shown  in  Block 
23,  by  item.  Other  formats  should  be 
clearly  annotated  with  the  required 
information.  Unit  acquisition  costs  shall 
be  obtained  from  records  maintained 
pursuant  to  FAR  part  45  and  this  part 
1845  or,  for  imcompleted  items  where 
property  records  have  not  yet  been 
established,  from  such  other  record 
systems  as  are  appropriate  such  as 
manufacturing  or  engineering  records 
used  for  work  control  and  billing 
piurposes.  Shipping  contractors  shall 
furnish  a  copy  of  the  shipping 
docimient  to  the  cognizant  property 
administrator.  Shipping  and  receiving 
contractors  shall  promptly  notify  the 
financial  management  office  of  the 
NASA  center  responsible  for  their 
respective  contracts  when 
accountability  for  Government  property 
is  transferred  to,  or  received  from,  other 
contracts,  contractors,  NASA  centers,  or 
Government  agencies.  Copies  of 
shipping  or  receiving  documents  will 
suffice  as  notification  in  most  instances. 

(b)  Reclassification.  If  property  is 
transferred  to  another  contract  or 


contractor,  the  receiving  contractor  shall 
record  the  property  in  the  same  property 
classification  and  amount  appearing  on 
the  shipping  document.  For  example, 
when  a  contractor  receives  an  item  irom 
another  contractor  that  is  identified  on 
the  shipping  document  as  equipment, 
but  that  the  recipient  intends  to 
incorporate  into  special  test  equipment, 
the  recipient  shall  first  record  the  item 
in  the  equipment  accoimt  and 
subsequenUy  reclassify  it  as  special  test 
equipment  when  incorporated  into  that 
item.  Reclassification  of  equipment, 
special  tooling,  special  test  equipment, 
or  agency-peculiar  property  requires 
prior  approval  of  the  contracting  officer 
or  a  designee. 

(c)  Incomplete  documentation.  If 
contractors  receive  transfer  docimients 
having  insufficient  detail  to  properly 
record  the  transfer  (e.g.,  omission  of 
property  classification,  FSC,  imit 
acquisition  cost,  acquisition  date,  etc.) 
they  shall  request  the  omitted  data 
directly  from  the  shipping  contractor  or 
through  the  property  administrator  as 
provided  in  FAR  45.505-2. 

1845.7101-3    Unit  acquisition  cost 

(a)  The  unit  acquisition  cost  shall 
include  all  costs  inciured  to  bring  the 
property  to  a  form  and  location  suitable 
for  its  intended  use.  For  example,  the 
cost  may  include  the  following,  as 
appropriate,  for  the  type  of  property: 

(1)  Amounts  paid  to  vendors  or  other 
contractors; 

(2)  Transportation  charges  to  the  point 
of  initial  use; 

(3)  Handling  and  storage  charges; 

(4)  Labor  and  other  direct  or  indirect 
production  costs  (for  assets  produced  or 
constructed); 

(5)  Engineering,  architectural,  and 
other  outside  services  for  designs,  plans, 
specifications,  and  simreys; 

(6)  Acquisition  and  preparation  costs 
of  buildings  and  other  facilities; 

(7)  An  appropriate  share  of  the  cost  of 
the  equipment  and  facilities  used  in 
construction  work; 

(8)  Fixed  equipment  and  related 
installation  costs  required  for  activities 
in  a  building  or  facility; 

(9)  Direct  costs  of  inspection, 
supervision,  and  administration  of 
construction  contracts  and  construction 
work; 

(10)  Legal  and  recording  fees  and 
damage  claims; 

(11)  Fair  values  of  facilities  and 
equipment  donated  to  the  Government; 

(12)  Material  amoimts  of  interest  costs 
paid;  and 

(13)  Where  appropriate,  for  Special 
Test  Eqmpment,  Special  Tooling, 
Agency-Peculiar  and  Contract  Work-in- 
process,  related  fees,  or  a  prorata 
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portion  of  fees,  paid  by  NASA  to  the 
contractor.  Situations  where  inclusion 
of  fees  in  the  acquisition  cost  would  be 
appropriate  are  diose  in  which  the 
contractor  designs,  develops,  fabricates 
or  purchases  property  for  NASA  and 
part  of  the  fees  paid  to  the  contractor  by 
NASA  are  related  to  that  effort. 

(b)  The  use  of  weighted  average 
methodologies  is  acceptable  for 
valuation  of  Material. 

(c)  Contractors  shall  report  unit 
acquisition  costs  using  records  that  are 
part  of  the  prescribed  property  or 
financial  control  system  as  provided  in 
this  section.  Fabrication  costs  shall  be 
based  on  approved  systems  or 
procedures  and  include  all  direct  and 
indirect  costs  of  fabrication. 

(d)  The  contractor  shall  redetermine 
unit  acquisition  costs  of  items  returned 
for  modification  or  rehabilitation.  If  an 
item's  original  acquisition  cost  is 
$100,000  or  more,  only  modifications 
that  improve  that  item's  capacity  or 
extend  its  useful  life  two  years  or  more 
and  that  cost  $100,000  or  more  shall  be 
added  to  the  original  acquisition  cost 
reported  on  the  NF  1018.  The  costs  of 
any  other  modifications  will  be 
considered  to  be  expensed.  If  an  item's 
original  unit  acquisition  cost  is  less  than 
$100,000,  but  a  single  subsequent 
modification  costs  $100,000  or  more, 
that  modification  only  will  be  reported 
as  an  item  $100,000  or  more  on 
subsequent  NF  1018s.  If  an  item's 
acquisition  cost  is  reduced  by  removal 
of  components  so  that  its  remaining 
acquisition  cost  is  under  $100,000,  it 
shall  be  reported  as  under  $100,000. 

(e)  The  computation  of  work  in 
process  shall  include  costs  of  associated 
systems,  subsystems,  and  spare  parts 
and  components  furnished  or  acquired 
and  charged  to  work  in  process  pending 
incorporation  into  a  finished  item. 
These  types  of  items  make  up  what  is 
sometimes  called  production  inventory 
and  include  programmed  extra  units  to 
cover  replacement  during  the 
fabrication  process  (production  spares). 
Also  included  are  deliverable  items  on 
which  the  contractor  or  a  subcontractor 
has  begun  work,  and  materials  issued 
from  inventory. 

1845.7101-4    Types  of  delations  from 
contractor  property  records. 

Contractors  shall  report  the  types  of 
deletions  bom  the  property  reportable 
imder  a  given  contract  as  described  in 
this  section. 

(a)  Adjusted.  Changes  in  the  deletion 
amounts  that  result  from  mathematical 
errors  in  the  previous  report. 

(b)  Lost,  Damaged  or  Destroyed. 
E)eletion  amounts  that  residt  from  relief 


from  responsibility  under  FAR  45.503 
granted  during  the  reporting  period. 

(c)  Transferred  in  Place.  Deletion 
amoimts  that  result  bom  transfer  of 
property  to  a  follow-on  contract  with 
the  same  contractor. 

(d)  Transferred  to  Center 
Accountability.  Deletion  amounts  that 
result  from  transfer  of  accoimtability  to 
the  center  responsible  for  the  contract, 
whether  or  not  items  are  physically 
moved. 

(e)  Transferred  to  Another  NASA 
Center.  Deletion  amounts  that  result 
from  transfer  of  accountability  to  a 
center  other  than  the  one  responsible  for 
the  contract,  whether  or  not  items  are 
physically  m?lved. 

(f)  Transferred  to  Another 
Government  Agency.  Deletion  amoimts 
that  result  bom  transfer  of  property  for 
reutilization  to  another  Government 
agency,  as  a  part  of  the  plant  clearance 
process. 

(g)  Purchased  at  Cost/Returned  for 
Credit.  Deletion  amoimts  that  result 
from  contractor  purchase  or  retention  of 
contractor  acquired  property  as 
provided  in  FAR  45.605-1,  or  bom 
contractor  returns  to  suppliers  under 
FAR  45.605-2. 

(h)  Disposal  Through  Plant  Clearance 
Process.  Deletions  other  than  transfers, 
within  the  Federal  Government  e.g., 
donations  to  eligible  recipients,  sold  at 
less  than  cost,  or  abandoned/directed 
destruction. 

1845.7101-5    Contractor's  privileged 
financial  and  business  information. 

If  a  transfer  of  property  between 
contractors  involves  disclosing  costs  of 
a  proprietary  nature,  the  contractor  shall 
furnish  unit  acquisition  costs  only  on 
copies  of  shipping  documents  sent  to 
the  shipping  and  receiving  NASA 
centers.  Transfer  of  the  property  to  the 
receiving  contractor  shall  be  on  a  no- 
cost  basis. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.245-73  is  revised  to 
read  as  follows: 

1852.245-73    Hnancial  Reporting  of  NASA 
Property  In  the  Custody  of  Contractors. 

As  prescribed  in  1845.106-70{d), 
insert  the  following  clause: 

Financial  Reporting  of  NASA  Property  in  the 
Custody  of  Contractors  (XXX) 

(a)  The  Contractor  shall  submit  annually  a 
NASA  Form  (NF)  1018.  NASA  Property  in 
the  Custody  of  Contractors,  in  accordance 
with  the  provisions  of  1845.505—14,  the 
instructions  on  the  form,  subpart  1845.71, 
and  any  supplemental  instructions  for  the 
current  reporting  period  issued  by  NASA. 


Subcontractor  use  of  NF  1018  is  not  required 
by  this  clause;  however,  the  contractor  shall 
include  data  on  property  in  the  possession  of 
subcontractors  in  the  annual  NF  1018. 

(b)  The  contractor  shall  submit  the  original 
of  the  NF  1018  to  the  Center  Deputy  Chief 
Financial  Officer,  Finance,  and  three  copies 
(through  the  Department  of  Defense  (DOD) 
Property  Administrator  if  contract 
administration  has  been  delegated  to  DOD)  to 
the  following  address:  (Insert  name  and 
address  of  appropriate  Center  office  .) 

(c)  The  annual  reporting  period  shall  be 
from  October  1  of  each  year  through 
September  30  of  the  following  year.  The 
report  shall  be  submitted  in  time  to  be 
received  by  October  31.  The  information 
contained  in  these  reports  is  entered  into  the 
NASA  accounting  system  to  reflect  current 
asset  values  for  agency  financial  statement 
purposes.  Therefore,  it  is  essential  that 
required  reports  be  received  no  later  than 
October  31.  The  Contracting  Officer  may,  in 
the  Government's  interest,  withhold  pajmaent 
until  a  reserve  not  exceeding  $25,000  or  5 
percent  of  the  amount  of  the  contract, 
whichever  is  less,  has  been  set  aside,  if  the 
Contractor  fails  to  submit  annual  NF  1018 
reports  when  due.  Such  reserve  shall  be 
withheld  until  the  Contracting  Officer  hop 
determined  that  the  required  reports  have 
been  received  by  the  Government.  The 
withholding  of  any  amount  or  the  subsequent 
payment  thereof  shall  not  be  construed  as  a 
waiver  of  any  Government  right. 

(d)  A  final  report  is  required  within  30 
days  after  disposition  of  all  property  subject 
to  reporting  when  the  contract  performance 
period  is  complete. 

(End  of  clause) 

IFR  Doc.  99-12372  Filed  5-14-99;  8:45  am) 

BILUNG  COOE  7510-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1244 

[STB  Ex  Parte  No.  385  (Sub-fto.  4)] 

Modificatton  of  the  Carload  WaybHI 
Sample  and  Public  Use  RIe 
Regulations 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  solicits  comments  on 
modifications  to  the  existing  regulations 
at  49  CFR  Part  1244  to  require 
identification  of  contract  movements  in 
the  annual  Carload  Waybill  Sample 
(Waybill  Sample),  to  establish 
procedures  to  ensure  the  confidentiality 
of  contract  revenue  information  in  the 
Waybill  Sample,  and  to  limit  the  period 
during  which  the  Waybill  Sample  will 
remain  confidential. 
DATES:  Comments  are  due  on  July  1, 
1999. 
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ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  385  {Sub-No.  4)  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Branch.  1925  K 
Street,  NW.  Washington,  D.C.  20423- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  565-1533  or  James  A. 
Nash.  (202)  525-1542.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  Raihtjads 
that  annually  terminate  4,500  or  more 
carloads  (or  5  percent  of  the  carloads  in 
any  state)  are  required  to  report  data, 
including  revenues,  on  individual 
movements  contained  in  a  sampling  of 
their  traffic.  This  Waybill  Sample  is 
used  for  a  variety  of  purposes  by  the 
Board,  parties  appearing  before  the 
agency  and  the  public  in  general. 
Because  of  the  widespread  use  of 
confidential  transportation  contracts  in 
the  railroad  industry. '  the  Waybill 
Sample  reporting  requirements  must  be 
tailored  to  ensure  that  the  Board 
receives  accurate  data  on  contract 
movements  for  all  carriers  and.  at  the 
same  time,  that  confidential  information 
regarding  those  contracts  is  protected 
from  public  disclosure.  In  addition,  the 
National  Archives  and  Records 
Administration  (Archives)  recently 
indicated  that  it  is  interested  in 
maintaining  historic  Waybill  Sample 
records  for  future  studies.  To  do  so.  the 
confidentiality  of  these  records  must 
expire  at  some  time  to  allow  for  future 
public  release. 

Proposed  Procedures 

To  enhance  the  usefulness  of  the 
Waybill  Sample,  both  for  ourselves  and 
for  other  parties,  and  to  facilitate  the 
ability  of  the  Archives  to  maintain 
historical  records,  we  are  considering 
several  changes  to  our  rules  and 
procedures.  First,  all  railroads  would  be 
required  to  identify  (flag)  those 
shipments  in  the  Waybill  Sample  that 
are  governed  by  transportation 
contracts.  Second,  railroads  would  be 
required  to  report  the  actual  revenues 
for  each  such  contract  shipment, 
although  an  average  revenue  value 
would  be  substituted  for  the  actual 
revenues  to  maintain  the  confidentiality 
of  the  contract  rate  information.  These 
two  changes  would  fulfill  our  need  for 
more  complete  contract  data,  protect 
sensitive  commercial  contract  rate 
information,  and  allow  others  to 
conduct  acciu-ate,  broad-based  economic 
studies.  Third,  the  confidentiality  of 


'  The  Association  of  American  Railroads  recently 
advised  tlie  General  Accounting  Office  that  70%  of 
rail  traffic  moves  under  contract. 


such  Waybill  Sample  records  would  be 
limited  to  20  years. 

1.  Identification  of  Contract  Shipments 

The  majority  of  railroads  already 
identify  contract  movements  in  the 
Waybill  Sample  and  simply  "mask"  the 
contract  revenue  information  using 
varjdng  procedures  to  conceal  the  actual 
revenues  earned  on  contract  traffic. 
However,  because  some  carriers  do  not 
flag  contract  movements,  we  are  unable 
to  develop  complete  information  on 
contract  traffic.  The  Board  needs  more 
acctirate  data  to  carry  out  statutorily 
mandated  functions,  to  provide  reports 
to  Congress,  and  to  perform  internal 
studies  of  the  rail  industry.  Thus,  we 
need  to  revise  oiu  regulations  to  ensure 
that  all  carriers  flag  contract 
movements. 

There  will  be  no  impact  on  those 
carriers  already  flagging  contract 
movements  from  the  new  proposed 
requirement,  and  these  procedures  may 
help  safeguard  commercially  sensitive 
contract  rate  information  for  those 
carriers  that  do  not  now  flag  contract 
shipments  and  whose  actual  contract 
revenues  may  appear  in  the  Waybill 
Sample.  While  we  may  be  unaware  that 
a  particular  movement  is  a  contract 
shipment,  competitors  of  the  shipper  or 
railroad  might  know  that  it  is  a  contract 
movement.  In  such  circumstances, 
disclosiu^  of  the  actual  imflagged 
contract  rate  may  be  at  risk  when 
Waybill  Sample  data  is  released  to 
parties  for  use  in  individual  proceedings 
before  the  Board.  Thus,  while  some 
carriers  may  have  to  begin  flagging 
contract  shipments,  the  confidentiality 
of  the  contract  rate  should  be  better 
protected  imder  oiu*  proposal  to  mask 
contract  revenue  information  in  a 
uniform  manner. 

2.  Use  ofAvemge  Revenue  Figures 

The  masking  procediues  currently 
used  by  some  carriers  make  it 
impossible  for  outside  parties  to 
conduct  accurate  revenue  based  studies 
from  the  Waybill  Sample  data  regardless 
of  the  level  of  aggregation.  To  provide 
a  more  useful  method  of  masking  all 
revenue  information  in  the^aybill 
Sample,  we  suggest  aggregating  actual 
contract  and  non-contract  revenue  data, 
after  which  we  would  calculate  an 
average  revenue  per  ton-mile  by 
Standard  Transportation  Conunodity 
Code  (STCC)  class  within  broad 
geographic  areas,  such  as  the  nine 
census  regions.  We  would  then  use  this 
average  value  to  develop  a  revenue 
hguie  for  each  waybill  by  multipl)dng 
the  average  revenue  per  ton-mile  by 
each  movement's  shipment  tons  and 
miles.  The  reported  actual  revenue  in 


each  Waybill  Sample  record  would  then 
be  replaced  by  the  average  revenue 
number.  Sensitive  commercial  contract 
information  would  be  protected  because 
we  would  not  identify  contract 
shipment  and  because  actual  revenue 
data  would  not  be  released. 
Nevertheless,  the  public  could  conduct 
accurate,  broad-based  economic  studies 
because  the  average  revenues  would  be 
accurate  when  aggregated  to  the 
appropriate  level. 

Parties  are  asked  to  comment  on  our 
suggested  masking  methodology  or  to 
suggest  other  procedures  that  could  be 
applied  by  us  or  the  railroads  to  meet 
the  same  objectives.  Comments  should 
address  the  appropriate  level  of 
geographic  aggregation  and  the 
appropriate  level  of  STCC  aggregation 
(two  digit,  four  digit,  etc.)  to  be  used. 

3.  Waybill  Confidentiality  Time  Limit 

Finally,  we  believe  that  it  should  be 
possible  to  limit  confidential  treatment 
of  contract  revenue  information 
contained  in  the  Waybill  Sample  to  a 
20-year  period.  The  Archives  is 
interested  in  maintaining  the  Waybill 
Sample  records  for  future  studies,  much 
as  the  U.S.  Census  is  maintained. 
However,  in  order  for  historic  Waybill 
Sample  records  to  be  useful,  a  time 
period  must  be  specified  after  which 
confidential  data  can  be  made  public.  It 
could  be  as  little  as  ten  years,  or  as 
much  as  one  himdred  years.  (Census 
data  is  now  made  public  after  seventy 
years.)  Because  most  rail  contracts  do 
not  exceed  a  20-year  term,  a.20-year 
confidentiality  period  may  be  adequate 
to  protect  commercially  sensitive 
shipper  and  railroad  data. 

Scope  of  This  Proceeding 

While  we  encourage  all  parties  to 
comment  on  the  areas  we  have 
discussed  above,  we  are  not  soliciting 
comments  in  this  proceeding  on  any 
other  aspects  of  the  collection,  design, 
or  release  of  the  Waybill  Sample  or  its 
associated  Public  Use  Waybill  file. 
Moreover,  because  no  analysis  of  the 
Waybill  Sample  should  be  needed  to 
comment  on  this  Advance  Notice  of 
Proposed  Rulemaking,  we  do  not  plan  to 
release  Waybill  Sample  data  in 
connection  with  this  proceeding. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  preliminarily  that  our  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smalt 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Decided:  May  10, 1999 


By  the  Board,  Chainnan  Morgan.  Vice 
Chairman  Clyburn,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  99-12334  Filed  5-14-99;  8:45  am] 

BIUING  CODE  4S1S-00-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  12-month  nnding  on 
Petitions  To  Change  the  Status  of 
Grizzly  Bear  Populations  in  the  Selkirk 
Area  in  Idaho  and  Washington  and  the 
Cabinet- Yaak  Area  of  Montana  and 
Idaho  From  Threatened  to  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

SUMMARY:  We  find  that  reclassification 
of  grizzly  bears  (Ursus  arctos  honibilis) 
in  the  combined  Cabinet- Yaak/Selldrk 
recovery  zones  of  Idaho,  Montana,  and 
Washington  fi-om  threatened  to 
endangered  status  is  warranted  but 
precluded  by  work  on  other  higher 
priority  species. 

DATES:  The  finding  annbimced  in  this 
document  was  approved  on  April  20, 
1999. 

ADDRESSES:  You  may  send  questions  or 
comments  concerning  this  finding  to 
U.S.  Fish  and  Wildlife  Service.  Grizzly 
Bear  Recovery  Coordinator,  University 
Hall  309,  University  of  Montana, 
Missoula,  Montana  59812.  You  may 
inspect  the  petition,  finding,  and 
supporting  data  by  appoin^ent  during 
normal  business  hours  at  the  above 
office. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Servheen,  Grizzly  Bear 
Recovery  Coordinator  (see  ADDRESSES 
section)  at  telephone  (406)  243-4903. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  etseq.)  (Act),  requires  that 
for  any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
we  make  a  finding  within  12  months  of 
the  receipt  of  the  petition  on  whether 
the  petitioned  action  is — (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  bom 
immediate  proposal  by  other  pending 
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proposals  of  higher  priority.  When  a 
petition  to  list  a  species  is  foimd  to  be 
warranted  but  precluded,  the  species  is 
designated  a  candidate  species.  A 
candidate  species  is  a  taxon  for  which 
we  have  on  file  sufficient  information  to 
support  issuance  of  a  proposed  listing 
.    rule.  Section  4(b)(3)(C)  requires  that  a 
petition  for  which  we  find  the  requested 
action  to  be  warranted  but  precluded  be 
treated  as  though  it  has  been 
resubmitted  on  the  date  of  such  finding; 
a  subsequent  finding  is  to  be  made  on 
such  a  petition  within  12  months  of  the, 
initial  or  previous  finding.  Notices  of 
such  12-month  findings  are  to  be 
published  promptly  in  the  Federal 
Register.  The  finding  reported  here  is  a 
finding  on  a  petitioned  action  for  which 
we  have  made  previous  12-month 
findings. 

On  February  4, 1991,  the  Fund  for 
Animals,  Inc.,  petitioned  us  to  reclassify 
the  grizzly  bear  from  threatened  to 
endangered  in  the  Selkirk  ecosystem  of 
Idaho  and  Washington;  the  Cabinet- 
Yaak  ecosystem  of  Montana  and  Idaho; 
the  Yellowstone  ecosystem  of  Montana, 
Wyoming,  and  Idaho;  and  the  Northern 
Continental  Divide  ecosystem  of 
Montana.  We  received  a  second  petition 
dated  January  16, 1991,  irom  Mr.  D.C. 
Carlton  on  January  28, 1991,  that 
requested  us  to  reclassify  the  grizzly 
bear  from  threatened  to  endangered  in 
the  Selkirk  ecosystem  of  Idaho  and 
Washington;  the  Cabinet- Yaak 
ecosystem  of  Montana  and  Idaho;  and 
the  North  Cascades  ecosystem  of 
Washington.  We  issued  a  flnHing  of  not 
warranted  for  reclassffication  in  the 
Yellowstone  and  Northern  Continental 
Divide  ecosystems  on  April  20, 1992  (57 
FR  14372-14374).  We  made  a  positive 
90-day  finding  for  the  Selkirk  and 
Cabinet- Yaak  ecosystems  and  initiated  a 
status  review  in  the  same  notice.  We 
issued  a  12-month  finding  of  warranted 
but  precluded  for  the  Cabinet-Yaak 
ecosystem  on  February  12, 1993  (58  FR 
8250),  and  again  on  June  4, 1998  (63  FR 
30453).  We  issued  a  not  warranted 
finding  for  the  Selkirk  ecosystem  on 
February  12, 1993  (58  FR  8250).  A 
lawsuit  was  subsequently  filed 
challenging  our  not  warranted  finding 
for  the  Selldrk  ecosystem.  In  1995,  the 
court  remanded  the  case  so  that  we 
could  provide  additional  information 
and  analysis  regarding  the  finding 
{Ckirlton  v.  Babbitt,  900  F.  Supp.  526, 
531-34,  537-38  (District  Court  of 
Washington,  DC  1995)). 

The  court  found  that  we  had 
adequately  addressed  issues  relating  to 
any  "present  or  threatened  destruction, 
modffication,  or  curtailment  of  habitat 
or  range."  However,  additional 
information  was  requested  on 


overutilization,  particularly  trends  of 
human-caused  mortality.  The  coiut 
requested  more  information  on  the 
relationship  between  regulatory 
mechanisms  and  himian-caused 
mortality,  and  additional  analysis  of 
survivorship  and  reproductive  rates. 
The  court  also  expressed  concerns  about 
the  discussion  of  population 
connectivity  between  bears  in  Canada 
and  the  United  States.  We  responded  to 
the  coiul  with  Supplementary 
Information  for  the  Court  regarding  the 
Not  Warranted  Petition  Finding  for  the 
Selkirk  Grizzly  Bear  Population  (March 
15,  1996). 

On  October  28, 1998.  the  court 
remanded  the  matter  back  to  us  because 
we  had  not  established  that  the  Selkirk 
population  could  sustain  the  ciurent 
rate  of  human-caused  mortality,  that 
present  regulatory  mechanisms  were 
adequate,  that  the  Selkirk  population 
was  not  endangered  simply  by  virtue  of 
size,  and  that  Canadian  habitat  would 
continue  to  be  available  to  the  Selkirk 
population.  On  January  21, 1999.  we 
requested  additional  time  to  respond  to 
the  remand  in  order  to  evaluate  the 
Selkirk  population  in  fight  of  our  recent 
policy  defining  distinct  population 
segments. 

We  have  reviewed  oiu  previous 
findings  on  the  Selkirk  population  in 
Ught  of  the  court's  ruling.  Based  on  this 
reevaluation  of  the  Selkirk  population's 
status,  and  consideration  of  our  policy 
on  distinct  vertebrate  population 
segments,  which  was  adopted  after  the 
1993  petition  findings,  we  beUeve  that 
it  may  be  appropriate  to  pursue  a 
change  in  the  listing  of  the  grizzly  bear 
which  would  recognize  the  Selkirk 
recovery  zone  and  the  Cabinet-Yaak 
recovery  zone  as  one  distinct  population 
segment.  In  this  finding,  we  will  review 
the  information  that  has  led  us  to 
consider  such  a  change  because  much  of 
this  information  has  direct  relevance  to 
the  court's  concerns  about  issues  not 
adequately  addressed  in  our  previous 
finding  on  the  Selkirk  population.  We 
will  consider  formally  recognizing  a 
distinct  population  segment  that  would 
encompass  both  the  Selkirk  and 
Cabinet-Yaak  recovery  zones  in  the  near 
future. 

Distinct  Population  Segments 

In  conjunction  with  the  National 
Marine  Fisheries  Service,  we  adopted  a 
new  policy  regarding  Recognition  of 
Distinct  Vertebrate  Population  Segments 
under  the  Endangered  Species  Act  on 
February  7, 1996  (61  FR  4722^725). 
This  policy  clarifies  interpretation  of  the 
phrase  "distinct  population  segment  of 
any  species  of  vertebrate  fish  or 
wildlife"  for  the  purposes  of  listing. 
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delisting,  and  reclassifying  species 
under  the  Endangered  Species  Act.  This 
policy  has  not  previously  been  applied 
to  the  Selkirk  or  Cabinet- Yaak  grizzly 
bear  populations. 

This  policy  directs  that  three  elements 
are  to  be  considered  in  a  decision 
regarding  status  of  a  possible  distinct 
population  segment  as  endangered  or 
threatened.  These  include: 

1.  The  discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  species  to  which  it  belongs; 

2.  The  significance  of  the  population 
segment  to  the  species  to  which  it 
belongs;  and 

3.  The  population  segment's 
conservation  status  in  relation  to  the 
Endangered  Species  Act's  standards  for 
listing. 

Discreteness  of  the  Selkirk  and  Cabinet- 
Yaak  Grizzly  Bear  Populations 

A  population  may  be  considered 
discrete  if  it  satisfies  either  of  the 
following  conditions: 

1 .  It  is  markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors. 
Quantitative  measures  of  genetic  or 
morphological  discontinuity  may 
provide  evidence  of  this  separation. 

2.  It  is  delimited  by  international 
governmental  boundaries  within  which 
differences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  or  regulatory  mechanisms  exist 
that  are  significant  in  light  of  section 
4(a)(1)(D)  of  the  Endangered  Species 
Act. 

Forty-foiu"  grizzly  bears  were  captured 
and  collared  from  1983  to  1998  in  both 
the  Canadian  and  United  States  portions 
of  the  Selkirk  recovery  zone  (WaJddnen 
and  Johnson  1997,  Wakkinen,  pers. 
conun.  1998).  Eighteen  of  those  44  bears 
(41  percent)  had  portions  of  their  home 
ranges  in  both  the  United  States  and 
Canada.  Four  marked  bears  (9  percent) 
have  made  significant  moves  outside  the 
recovery  zone.  Two  of  these  bears 
moved  west  of  the  recovery  zone.  One 
was  an  ad\ilt  male  (tag  1049)  that 
denned  west  of  the  Salmo  River  in 
British  Colimibia  during  1989.  In  1995 
a  subadult  male  (tag  1023)  moved  west 
of  the  Pend  Oreille  River  in  Washington. 
Three  of  these  bears  have  moved  east  of 
the  recovery  zone  into  the  Canadian 
Purcell  Moimtains  just  north  of  the 
Cabinet- Yaak  recovery  zone.  In  1994  an 
adult  male  (tag  13)  was  captiired  at  a 
livestock  depredation  site  in  the 
Canadian  portion  of  the  Selkirk  recovery 
zone  and  relocated  about  32  kilometers 
(20  miles)  north  within  the  recovery 
zone.  Later  in  1994  the  same  bear  was 
killed  east  of  Kootenay  Lake  in  the 


Purcell  Mountains.  In  1996  a  subadult 
male  (tag  1022)  that  was  originally 
captuj-ed  in  the  United  States  portion  of 
the  recovery  zone  was  killed  east  of 
Kootenay  Lake  in  the  Purcell 
Mountains.  In  1998  another  subadult 
male  (tag  1023)  that  was  captured  in  the 
United  States  portion  of  the  Selkirk 
recovery  zone  was  killed  on  the  east 
side  of  the  Purcell  Mountains.  This  was 
the  same  animal  that  moved  west  of  the 
recovery  zone  in  1995.  All  of  these 
animals  were  identified  by  ear  tags 
remaining  from  original  captures  inside 
the  recovery  zone. 

Ten  of  20  bears  (50  percent)  captured 
south  of  the  international  boundary  in 
the  Yaak  study  area  of  northwest 
Montana  and  northern  Idaho  were 
monitored  crossing  into  Canada 
between  1987  and  1998  (Kasworm  and 
Servheen  1995,  Kasworm,  pers.  conun.). 
No  bears  were  captured  during  limited 
trapping  efforts  in  British  Columbia. 
Four  of  these  animals  were  adult  males 
that  spent  portions  of  the  spring 
breeding  season  in  Canada  during 
various  years  between  1987  and  1998. 
One  of  these  males,  captured  in  the 
United  States,  was  observed  courting  an 
adult  female  whose  home  range  occurs 
largely  in  Canada.  Another  adult  female 
whose  home  range  occurs  largely  in  the 
United  States  was  observed  in 
association  with  two  different  adult 
males  in  Canada  and  subsequently 
produced  a  litter  of  cubs.  Furthermore, 
two  adult  males  (tag  134  and  128) 
originally  captiued  in  the  United  States 
were  monitored  up  to  32  kilometers  (20 
miles)  north  of  the  border  and  north  of 
the  Moyie  River  in  the  Purcell 
Mountains  during  breeding  season  of 
1987  and  1992  (10  percent  of  all 
captured  bears). 

Monitoring  of  grizzly  bears  in  the 
Selkirk  and  Cabinet- Yaak  recovery 
zones  has  shown  movement  and 
mingling  of  approximately  7-10  percent 
of  marked  animals  from  each  recovery 
zone  in  the  Purcell  Mountains  of 
southern  British  Columbia  east  of 
Kootenay  Lake  and  northwest  of  the 
Moyie  River.  This  area  is  about  32-80 
kilometers  (20-50  miles)  north  of  the 
juncture  of  the  State  boundaries  of 
Idaho  and  Montana  and  the 
international  border  with  Canada. 
Movements  were  dociimented  on 
repeated  occasions  even  with  small 
sample  sizes.  These  percentages  of 
marked  animals  must  be  viewed  as 
minimum  numbers.  Knowledge  of  these 
movements  was  obtained  because  the 
eartags  were  recovered"  at  the  time  of 
death.  Other  bears  originally  tagged  in 
the  Selkirk  or  Yaak  study  areas  may  be 
present  in  the  southern  Piux;ell 
Moimtains,  but  have  not  been  detected. 


They  must  be  captured  or  killed  and 
reported  to  determine  presence  of  ear 
tags.  Research  and  associated  marking  of 
animals  has  occurred  within  the 
recovery  zones  and  therefore  can 
doaunent  movements  out  of  the 
recovery  zones.  Dociunenting 
movements  from  the  Purcell  Mountains 
into  either  recovery  zone  could  only  be 
accomplished  by  marking  animals  in  the 
former  area.  However,  the  fact  that 
movements  have  been  observed  out  of 
recovery  zones,  where  bear  population 
densities  are  likely  lower,  suggests  that  - 
movements  into  the  recovery  zones  are 
likely.  These  monitoring  results  and 
observations  support  population 
connectivity  among  the  Selkirk  and 
Cabinet- Yaak  recovery  zones  and 
Canadian  populations  north  and  west  of 
the  Moyie  River  and  east  of  Kootenay 
Lake.  Habitat  in  the  Purcell  Mountains 
is  continuous  north  from  the 
international  boundary  for  at  least  240 
kilometers  (150  miles)  before  reaching 
the  Trans-Canada  Highway  near 
Revelstoke,  British  Columbia.  The 
Purcell  Moimtains  are  bounded  on  the 
west  by  Kootenay  Lake  and  the 
community  of  Nelson  and  to  the  east  by 
the  Kootenay  and  Columbia  River 
valleys  with  the  communities  of 
Cranbrook  and  Kimberly.  The  west  side 
cdso  is  bounded  by  Highways  95  and  93 
and  associated  developments  from  the 
international  boundary  240  kilometers 
(150  miles)  north  to  the  junction  with 
Trans-Canada  Highway  1  near  Golden, 
British  Columbia.  Population  estimates 
for  this  area  range  bom  446-577, 
■  depending  upon  the  amount  of  area 
included  northwest  of  Kootenay  Lake 
(Simpson  et  al.  1995). 

Another  potential  area  of  linkage  of 
these  two  recovery  zones  exists  between 
the  southeastern  edge  of  the  Selkirk 
recovery  zone  and  the  western  edge  of 
the  Cabinet- Yaak  recovery  zone.  Less 
than  16  airline  kilometers  (10  airline 
miles)  separate  the  recovery  zones  in  an 
area  24  kilometers  (15  mUes)  south  of 
Bonners  Ferry,  Idaho.  This  area  was 
identified  in  the  grizzly  bear  recovery 
plan  as  a  potential  linkage  zone  and  will 
be  evaluated  as  part  of  recovery  plan 
linkage  zone  analysis  which  is 
scheduled  for  completion  in  late  1999. 
The  area  has  a  mixed  ownership 
consisting  of  Federal,  State,  corporate, 
and  other  private  entities,  and  includes 
Highway  95.  No  grizzly  bears  have  yet 
been  detected  crossing  this  area  between 
recovery  zones,  but  given  the  low 
density  of  grizzly  bears  in  the  area,  and 
no  radio  collared  bears  in  the  immediate 
vicinity,  detection  is  not  likely. 

Potential  connections  to  other  grizzly 
bear  recovery  zones  bom  the  combined 
Selkirk/Cabinet- Yaak  recovery  zones 


could  include  the  Northern  Continental 
Divide,  North  Cascades,  Yellowstone, 
and  Bitterroot  recovery  zones.  Since 
1975,  more  than  500  grizzly  bears  have 
been  radio-coUared  for  monitoring  in  all 
ecosystems  except  the  Bitterroot  and  the 
North  Cascades.  Not  a  single  bear  has 
been  monitored  moving  between  any  of 
these  recovery  zones  (Servheen  1998). 
The  most  likely  connection  from  the 
combined  Selkirk/Cabinet- Yaak  area  to 
other  recovery  zones  would  be  with  the 
Northern  Continental  Divide  because  it 
is  the  nearest  neighbor.  Numerous  bears 
have  been  captured  and  marked  through 
research  efforts  in  the  Northern 
Continental  Divide  recovery  zone 
within  the  United  States  and  directly 
north  in  British  Columbia.  Most  notably 
these  efforts  have  occurred  in  the  North 
Fork  of  the  Flathead  River  in  the  United 
States  and  British  Columbia,  the  East 
Slopes  Grizzly  Bear  study  centered 
around  Banff  and  Jasper  National  Parks, 
and  the  West  Slopes  study  centered 
around  Golden,  British  Coliunbia.  None 
of  these  efforts  have  dociunented  bears 
crossing  from  their  study  areas  into  the 
Purcell  Moimtains  south  of  Golden, 
British  Columbia,  which  is  about  240 
kilometers  (150  miles)  north  of  the 
international  boimdary  (McLellan  1999, 
Gibeau  1999).  Several  instances  of  bears 
crossing  Highway  1  within  Canada's 
Glacier  National  Park  have  been 
dociunented,  but  this  activity  also  is 
about  282  kilometers  (175  miles)  north 
of  the  international  boundary  in  the 
Purcell  Moimtain  range.  These  data 
suggest  that  Northern  Continental 
Divide  grizzly  bear  populations  are 
likely  distinct  from  the  Purcell 
Mountains  for  at  least  240  kilometers 
(150  miles)  into  British  Columbia. 

A  recent  assessment  of  grizzly  bear 
populations  in  the  British  Columbia 
region  of  the  North  Cascades  indicates 
that,  the  population  is  relatively  isolated 
bom  other  populations  in  British 
Columbia  (Gyug  1998).  There  were  no 
known  populations  of  grizzly  bears 
immediately  to  the  east  and  only 
occasional  sightings  west  and  north. 
The  North  Cascades  appear  to  be  at  least 
80  kilometers  (50  miles)  from  any 
relatively  continuous  grizzly  bear 
population. 

The  information  presented  above 
indicates  that  movement  occurs  and  a 
genetic  link  possibly  exists  among 
grizzly  bear  populations  in  the  Selkirk 
and  Cabinet- Yaak  recovery  zones.  This 
connection  appears  to  occxir  within 
British  Columbia  and  within  32 
kilometers  (20  miles)  of  the 
international  boimdary.  Separately  the 
Selkirk  and  Cabinet- Yaak  grizzly  bear 
recovery  zones  do  not  appear  to  satisfy 
the  first  distinct  population  segment 
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condition  for  discreteness  because  they 
are  not  markedly  separated  as  evidenced 
by  bear  movements.  However,  the 
Selkirk  and  Cabinet- Yaak  recovery 
zones  do  appear  to  be  markedly 
separated  from  Northern  Continental 
Divide,  North  Cascades,  Yellowstone, 
and  Bitterroot  recovery  zones.  Because 
of  the  presence  of  the  international 
boundary,  it  may  be  more  appropriate  in 
this  situation  to  base  discreteness  on  the 
second  discreteness  condition.  Reasons 
are  detailed  in  the  analysis  of  the  five 
listing  factors.  We  find  that  the  Selkirk 
and  Cabinet- Yaak  recovery  zones  are  not 
discrete  from  one  another,  but  are 
discrete  irom  the  Northern  Continental 
Divide,  North  Cascades,  Yellowstone, 
and  Bitterroot  recovery  zones. 

Significance  of  the  Selkirk  and  Cabinet- 
Yaiak  Grizzly  Bear  Populations 

If  a  population  segment  is  considered 
discrete  under  one  or  more  of  the  above 
conditions,  its  biological  and  ecological 
significance  will  be  considered  in  light 
of  congressional  guidance  (see  Senate 
Report  151,  96th  Congress,  1st  Session) 
that  the  authority  to  list  distinct 
populations  segments  be  used 
"sparingly"  while  encouraging  the 
conservation  of  genetic  diversity.  In 
carrying  out  this  examination,  we  wiU 
consider  available  scientific  evidence  of 
the  discrete  population  segment's 
importance  to  Uie  taxon  to  which  it 
belongs.  This  consideration  may 
include,  but  is  not  limited  to  the 
following: 

1.  Persistence  of  the  discrete  population 
segment  in  an  ecological  setting  unusual  or 
unique  for  the  taxon, 

2.  Evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  a  taxon, 

3.  Evidence  that  the  discrete  population 
segment  represents  the  only  surviving  natural 
occurrence  of  a  taxon  that  may  be  more 
abimdant  elsewhere  as  an  introduced 
population  outside  its  historic  range,  or 

4.  Evidence  that  the  discrete  population 
segment  differs  markedly  from  other 
populations  of  this  species  in  its  genetic 
characteristics. 

Both  the  Selkirk  and  Cabinet-Yaak 
recovery  zones  could  be  considered  a 
imique  ecological  setting,  because  they 
contain  low  elevation  inland  habitat  for 
grizzly  bears.  Along  the  Yaak  River  and 
on  the  east  side  of  the  Selkirk 
Mountains  significant  portions  of  the 
recovery  zone  occur  in  areas  between 
610  meters  (2,000  feet)  and  1,220  meters 
(4,000  feet)  in  elevation.  In  both  the 
Yellowstone  and  Northern  Continental 
Divide  recovery  zones  most  habitat  is 
well  above  1,220  meters  (4,000  feet)  in 
elevation.  These  low  elevations  and  the 
Pacific  maritime  climate  of  the  Cabinet- 


Yaak  smd  Selkirks  produce  a  wet,  dense 
forest  dominated  largely  by  cedar  and 
hemlock.  These  habitat  types  are  either 
limited  or  lacking  in  the  Yellowstone 
and  Northern  Continental  Divide 
recovery  areas  and  represent  an  imusual 
ecological  setting  for  inland  grizzly  bear 
populations. 

A  combined  Selkirk/Cabinet- Yaak 
recovery  zone  would  encompass  at  least 
9,320  square-kilometers  (3,600  square- 
miles)  of  the  98,420  square-kilometers 
(38,000  square-miles)  of  grizzly  bear 
habitat  in  the  United  States.  This  is 
about  9.5  percent  of  ciurently 
designated  habitat,  but  likely  represents 
a  much  larger  fraction  when  compared 
to  currently  occupied  habitat.  The  North 
Cascades  and  Bitterroot  recovery  zones 
encompass  at  least  38,590  «quare- 
kilometers  (14.900  square-^iles),  but 
there  appear  to  be  no  bears  remaining  in 
the  Bitterroot  and  less  than  20  animals 
are  believed  to  exist  in  the  North 
Cascades.  Only  the  Yellowstone  and 
Northern  Continental  Divide  recovery 
zones  hold  populations  in  excess  of  100 
animals.  In  this  regard,  the  combined 
Selkirk/Cabinet- Yaak  becomes  one  of 
only  three  recovery  areas  that  hold  a 
significant  populations  of  bears.  Loss  of 
this  population  would  create  a 
significant  gap  in  the  range  of  a  species 
that  already  exists  as  only  2  percent  of 
its  former  nimibers  and  on  only  2 
percent  of  its  original  range  in  the  48 
conterminous  States.  Based  on  these 
fectors,  we  find  that  these  combined      • 
recovery  zones  are  significant. 
Therefore,  for  the  remainder  of  this 
notice  we  will  address  the  combined 
Selkirk/Cabinet- Yaak  recovery  zone. 

Status  of  the  SeUdik/Cabinet-Yaak 
Grizzly  Bear  Recovery  Zones 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Endangered  Species 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Selkirk  and  Cabinet-Yaak 
populations  of  grizzly  bears  arq  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  1975  listing  of  the  grizzly  bear 
identified  a  substantial  decrease  in  the 
range  of  the  species  in  the  conterminous 
48  States  and  stated  that  timbering  and 
other  practices  have  resulted  in  an 
increase  in  access  road  and  trail 
construction  into  formerly  inaccessible 
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areas.  Increased  access  has  made  bears 
susceptible  to  legal  hunters,  illegal 
poachers,  human-bear  conflicts,  and 
livestock-bear  conflicts.  Since  1975, 
habitat  protection  measures  have 
focused  on  providing  secure  habitat  for 
bears  that  lessens  opportxmity  for 
human-caused  mortality. 

The  United  States  portion  of  the 
Selkirk  recovery  zone  is  approximately 
80  percent  Federal,  15  percent  State, 
and  5  percent  private  lands.  The 
Cabinet-Yaak  recovery  zone  is 
approximately  90  percent  Federal,  5 
percent  State,  and  5  percent  private 
lands.  The  Kootenai,  Idaho  Panhandle, 
Colville,  and  Lolo  National  Forests 
administer  Federal  lands  within  one  or 
both  of  these  recovery  zones.  However, 
the  Kootenai  and  Idaho  Panhandle 
National  Forests  alone  administer  over 
85  percent  of  these  Federal  lands.  In 
1992,  420  square-kilometers  (162 
square-miles)  of  habitat  was  added  to 
the  Selkirk  recovery  zone  in  the  United 
States.  The  area  was  added  because  of 
frequent  use  by  radio-collared  bears 
during  spring  (Wakkinen  and  Zager 
1992).  Most  of  that  land  is  under 
jxirisdiction  of  the  U.S.  Forest  Service 
with  some  State  of  Idaho  land  and  some 
private  land.  In  1997,  the  Kootenai 
National  Forest  completed  a  land 
exchange  in  which  8,670  hectares 
[21,422  acres)  of  land  owned  by  Plum 
Creek  Timber  Company  were  placed  in 
public  ownership.  Almost  all  of  this 
land  was  within  the  Cabinet-Yaak 
grizzly  bear  recovery  zone.  In  the  British 
Columbia  portion  of  the  Selkirk 
recovery  zone,  about  65  percent  is 
crown  land  (public)  and  35  percent  is 
private.  The  portion  of  British  Columbia 
directly  north  of  the  Cabinet-Yaak  is 
largely  crown  land  with  the  exception  of 
the  Movie  and  Kootenay  River  valleys. 

Two  large  silver  and  copper  mines 
have  been  proposed  within  the  Cabinet 
Mountains.  In  1993  the  Kootenai 
National  Forest  issued  an  approval  to 
Noranda  Minerals  Corporation  for  the 
Montanore  project,  but  there  has  been 
no  construction  at  the  site.  This  mine  is 
projected  tc)' operate  for  16  years  and  to 
extract  18,000  metric  tons  (20,000  short 
tons)  of  ore  per  day.  Asarco's  Rock 
Creek  Mine  proposal  is  ciurently  being 
analyzed  with  a  decision  expected  in 
1999.  If  approved  it  would  operate  for 
about  30  years,  extracting  9,000  metric 
tons  (10,000  short  tons)  of  ore  per  day. 
These  mine  sites  are  about  10  kilometers 
*(6  miles)  apart  with  one  on  each  side  of 
the  Cabinet  Mountains  Wilderness 
(Kootenai  National  Forest  1998). 

Access  management  in  the  form  of 
restrictions  on  motorized  vehicle  use  of 
some  roads  originated  in  the  late  1970s 
on  the  National  Forests  within  the 


Selkirk  and  Cabinet-Yaak  recovery 
zones.  Most  road  restrictions  have  been 
accomplished  with  gates  or  permanent 
barriers.  Gates  have  been  used  in  cases 
where  restrictions  are  seasonal  to 
protect  specific  habitat  at  critical  times 
of  the  year  or  in  areas  that  are  scheduled 
for  additional  timber  management. 
Recently  land  managers  have  begun 
obliterating  some  roads  and  returning 
the  land  to  its  natural  contour  (Idaho 
Panhandle  National  Forest  1998, 
Kootenai  National  Forest  1998). 

Three  ranger  districts  on  the  Idaho 
Panhandle  National  Forest  administer 
portions  of  the  Selkirk  and  Cabinet-Yaak 
recovery  zones.  Thirty-eight  percent  of 
the  4627  kilometers  (2,876  miles)  of 
system  roads  on  these  districts  have 
some  form  of  restricted  access  (Idaho 
Panhandle  National  Forest  1998).  The 
Kootenai  National  Forest  has  57  percent 
of  its  12,000  kilometers  (7,460  miles)  of 
roads  imder  some  form  of  restricted 
access  (Kootenai  National  Forest  1998). 
Most  of  these  restrictions  occur  in 
grizzly  bear  habitat.  Access  management 
has  been  monitored  through  Forest  Plan 
criteria  that  measure  Habitat 
Effectiveness.  These  criteria  are  applied 
on  subunits  of  the  recovery  zone  known 
as  Bear  Management  Units  (BMUs) 
which  were  expected  to  be  about  260 
square-kilometers  (100  square-miles) 
and  contain  all  seasonal  ranges 
necessary  for  an  adult  female  grizzly 
bear.  A  criterion  defined  in  the  Kootenai 
Forest  Plan  is  that  70  percent  or  greater 
of  the  BMU  will  be  effective  habitat.  The 
criterion  defined  in  the  Idaho 
Panhandle  Forest  Plan  is  that  181 
square-kilometers  (70  square-miles)  or 
greater  of  the  BMU  will  be  effective 
habitat.  Effective  habitat  is  defined  as 
area  outside  the  zone  of  influence  (0.25 
mile)  of  activities  on  open  roads,  active 
timber  sales,  or  active  mining 
operations.  In  1990,  9  of  21  BMUs  in  the 
Cabinet-Yaak  were  below  standard  and 
2  of  7  BMUs  were  below  standard  in  the 
Selkirk  recovery  zone.  In  1997,  7  of  21 
BMUs  in  the  Cabinet-Yaak  was  below 
standard  and  1  of  8  BMUs  was  below 
standard  in  the  Selkirk  recovery  zone 
(Kootenai  National  Forest  1998,  Idaho 
Panhandle  National  Forest  1998). 
Cabinet-Yaak  BMUs  not  meeting  the 
criterion  varied  fitim  57-68  percent 
effective  habitat.  The  BMU  not  meeting 
the  standard  in  the  Selkirks  was  at  179 
square-kilometers  (69  square-miles). 

Access  management  also  has  been 
addressed  by  an  interagency  task  force 
that  produced  recommendations  to 
standardize  definitions  and  methods 
(Interagency  Grizzly  Bear  Committee 
1994).  This  report  identified  three 
parameters  that  are  recommended  as 
part  of  access  management.  These 


parameters  are  total  motorized  route 
density,  open  motorized  route  density, 
and  core  area.  Total  motorized  route 
density  includes  open  and  restricted 
roads  and  motorized  trails.  Open 
motorized  route  density  includes  roads 
and  trails  open  to  public  motorized  use. 
Both  parameters  are  displayed  as  a 
percentage  of  the  analysis  area  in  a 
defined  density  category  (e.g.,  20 
percent  greater  than  3.2  kilometers  per 
square  kilometer  (2.0  miles  per  square 
mile)).  Core  area  is  the  percentage  of  the 
analysis  area  that  contains  no  motorized 
travel  routes  or  any  restricted  roads 
upon  which  administrative  use  may 
occur.  Core  areas  may  contain  roads  that 
are  impassible  due  to  permanent 
barriers  or  vegetation.  The  report 
recommended  that  for  each  recovery 
zone  specific  criteriia  be  developed  for 
route  densities  and  core  areas  based  on 
female  grizzly  bears  monitored  in  the 
recovery  zone,  other  research  results, 
and  social  or  other  management 
considerations. 

The  interagency  group  of  managers  for 
the  Selkirk  and  Cabinet-Yaak  recovery 
zones  are  adopting  new  interim  access 
rules  during  1999  (Interagency  Grizzly 
Bear  Committee  1998).  The  interim 
period  will  extend  for  3  years.  Existing 
Forest  Plan  standards  vtdll  remain  in 
place  during  the  interim  period,  but 
additional  goals  will  be  developed 
taking  into  account  monitoring  results 
from  collared  bears  (Wakkinen  and 
Kasworm  1997).  Additional  goals 
relating  to  cores  were  adopted  for  a 
subset  of  BMUs  determined  by  a  priority 
ranking  based  on  sightings  of  grizzly 
bears,  sightings  of  female  bears  with 
yoimg,  and  grizzly  bear  mortality. 
Priority  1  BMUs  woiild  have  a  goal  of 
55  percent  core  area  during  the  interim 
period.  In  place  of  specific  goals  for 
open  and  total  motorized  route  densities 
in  priority  1  BMUs,  the  committee  of 
managers  adopted  a  policy  of  no  net 
increase  in  either  of  these  parameters  for 
the  interim  period.  The  policy  for  BMUs 
not  designated  priority  1  includes  no 
net  decrease  in  cores  and  no  net 
increase  in  open  and  total  motorized 
route  densities.  Seventeen  of  32  BMU's 
were  designated  priority  1  and  will  be 
subject  to  the  new  goals.  The  committee 
of  managers  requested  additional 
analysis  during  the  interim  period.  The 
report  analyzing  results  from  collared 
bears  was  not  able  to  integrate  habitat 
quality  with  road  effects  because  habitat 
data  was  not  yet  available  (Wakkinen 
and  Kasworm  1997).  Habitat  quality 
data  will  be  developed  and  integrated 
into  additional  analysis  of  roads  on 
grizzly  bears  during  the  interim  period. 

Forestry,  mining,  recreation,  and  road 
building  also  affect  grizzly  bear  habitat 


in  British  Columbia.  In  1995  the  British 
Columbia  provincial  government 
developed  a  grizzly  bear  conservation 
strategy  (British  Columbia  Ministry  of 
Environment,  Lands,  and  Parks  1995). 
The  strategy's  mandate  is  to  ensure  the 
continued  existence  of  grizzly  bears  and 
their  habitats  for  future  generations.  The 
strategy  has  four  goals: 

1.  To  maintain  in  perpetuity  the 
heterozygosity  and  abundance  of  grizzly 
bears  and  the  ecosystems. 

2.  To  improve  the  management  of  grizzly 
beais  and  their  interactions  with  humans. 

3.  To  increase  pubUc  knowledge  of  grizzly 
bears  and  their  management. 

4.  To  increase  international  cooperation  in 
management  and  research  of  grizzly  bears. 

A  major  goal  of  the  British  Columbia 
Grizzly  Bear  Conservation  Strategy  is  to 
ensure  effective,  enhanced  protection 
and  management  of  habitat  through  land 
use  planning  processes,  new  protected 
areas,  and  the  Forest  Practices  Code. 
Many  of  these  processes  are  ongoing, 
and  have  not  had  the  opportunity  to 
achieve  the  stated  goals  of  grizzly  bear 
habitat  protection. 

Canadian  coordination  and 
cooperation  have  been  strengthened 
through  participation  in  the  Interagency 
Grizzly  Bear  Committee  composed  of 
State  and  Federal  branches  of  the 
United  States  government  with 
jurisdiction  over  management  of  grizzly 
bears  and  their  habitat.  We  have  a 
scientific  representative  on  the  British 
Columbia  Grizzly  Bear  Scientific 
Advisory  Committee,  which  makes 
recommendations  directly  to  the 
Minister  of  Environment  concerning 
grizzly  bear  policy  and  management. 
This  committee  is  composed  of 
government  and  independent  grizzly 
bear  scientists  from  Canada  and  a 
scientific  representative  from  the  United 
States  (U.S.  Fish  and  Wildlife  Service 
Grizzly  Bear  Recovery  Coordinator)  who 
review  all  aspects  of  grizzly  bear 
management  and  research  policy  in 
British  Columbia. 

The  conmiittee  was  recently  critical  of 
the  government  of  British  Columbia 
regarding  commitment  and  timely 
implementation  of  the  Grizzly  Bear 
Conservation  Strategy  (British  Columbia 
Grizzly  Bear  Scient&c  Advisory 
Committee  1998).  In  the  1998  report 
card  issued  by  the  committee,  18  grades 
were  given— 1  "A,"  2  "B's,"  5  "C's,"  4 
"D's,"  and  6  "F's."  Grades  of  "A"  and 
"B"  were  given  for  international  liaison, 
bear  viewing,  and  education.  Most 
habitat  protection  grades  were  F's,  and 
the  key  area  of  funding  also  received  an 
F.  Two  major  criticisms  were  that  "no 
Grizzly  Bear  Management  Areas  have 
been  established  to  ensure  benchmark, 
linkage  and  core  areas  are  delineated 
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and  that  the  Identified  Wildlife 
Management  Strategy  has  not  been 
implemented  to  protect  critical  habitats 
of  grizzly  bear  under  the  Forest 
Practices  Code." 

The  provincial  ministry  has 
responded  to  these  criticisms  and 
recently  released  the  Identified  Wildlife 
Management  Strategy  as  part  of  the 
Forest  Practices  Code  (British  Columbia 
Ministry  of  Environment,  Lands,  and 
Parks  1998a). 

The  Forest  Practices  Code  was 
recently  updated  with  specific 
prescriptions  for  grizzly  bear  habitat 
imder  the  Identified  Wildlife. 
Management  Strategy  (Forest  Practices 
Code  1999).  It  should  be  noted  that 
these  prescriptions  have  not  yet  been 
applied  because  they  are  new  (February 
1999)  and  will  require  monitoring  to 
determine  thefr  effectiveness  in 
protecting  grizzly  bear  habitat  on  crown 
lands.  However,  it  is  useful  to  examine 
what  is  proposed  to  be  protected  under 
this  body  of  regulation.  Wildlife  Habitat 
Areas  (WHAs)  will  be  established  based 
on  grizzly  bear  population  and  habitat 
objectives  consistent  with  the  Grizzly 
Bear  Conservation  Strategy.  These 
WHAs  wiU  fall  into  two  categories — 
security  and  foraging.  Security  WHAs 
are  intended  to  maintain  ecological 
integrity  of  critical  habitat  patdies  and 
to  ensure  seciuity  of  the  bears  using 
these  patches.  Foraging  WHAs  attempt 
to  compensate  for  habitat  alteration, 
degradation,  or  loss  of  important  areas 
in  landscape  units  by  maintaining 
habitat  values  in  other  areas.  They  also 
may  be  established  to  maintain  secxirity, 
thermal  cover,  or  linkage  among 
important  habitats.  Priority  for  WHA 
establishment  will  be  in  districts 
adjoining  United  States  grizzly  bear 
habitat  along  the  international 
boimdary.  "These  are  areas  where  the 
British  Columbia  government  has 
identified  the  conservation  status  of 
these  populations  as  threatened.  This 
designation  should  not  be  confused 
with  the  United  States  designation  as 
"threatened"  imder  the  Endangered 
Species  Act,  rather  it  is  a  provincial 
method  for  identifying  populations  that 
may  be  threatened  with  decline. 
Specific  objectives  for  seciuity  WHA's 
include  no  road  or  trail  building  and  no 
forestry  practices  unless  they  are 
designed  to  restore  or  enhance  degraded 
habitat.  Specific  objectives  for  foraging 
WHA's  include  timber  harvest  without 
roading,  deactivation  of  nonpermanent 
roads  after  harvest,  practices  other  than 
clearcutting  to  maintain  cover,  and 
practices  that  stimulate  regrowth  of 
forage  species  for  bears. 

Other  recent  additions  to  the  Forest 
Practices  Code  include 


recommendations  for  higher  level 
planning  at  the  level  of  grizzly  bear 
population  units  which  are  currently 
being  delineated  (Forest  Practices  Code 
1999).  These  recommendations  are  not 
mandatory  and  may  be  modified  based 
on  the  capability  of  the  land  to  support 
grizzly  bears,  ciurent  condition  or 
effectiveness  of  the  habitat,  status  of  the 
grizzly  bear  population,  and  other 
resource  objectives.  Some 
recommendations  made  include — 
minimize  open  road  densities  to  0.6 
kilometer  per  square  kilometer  (0.36 
mile  per  square  mile)  of  habitat, 
deactivate  and  revegetate  temporary 
roads,  consider  closing  access  in 
subbasins  of  important  grizzly  bear 
valleys  for  50  years  after  timber 
management,  and  schedule  forestry 
activities  to  avoid  displacing  bears  fitjm 
preferred  habitat  during  periods  of 
seasonal  use.  If  these  recommendations 
are  implemented,  they  could  represent  a 
step  toward  significant  habitat 
protection  measiues  for  grizzly  bears  in 
British  Columbia. 

The  British  Columbia  Protected  Area 
Strategy  seeks  to  enlarge  the  area  of  the 
province  set  aside  in  parks  and 
protected  areas  from  7-12  percent  by 
the  year  2000.  Protected  areas  include 
national  parks,  provincial  parks,  and 
other  designations  that  are  quite  similar 
to  the  United  States  wilderness 
designation.  British  Colimibia  has 
increased  the  amount  of  area  in 
protected  areas  fitim  6.8  percent  of  the 
province  in  1990  to  10.6  percent  of  the 
province  in  1997  and  appears  to  be 
within  reach  of  their  gcwl  of  12  percent 
by  the  year  2000  (British  Coliunbia 
Ministry  of  Environment,  Lands,  and 
Parks  1998b).  The  goal  of  12  percent      - 
protected  areas  has  been  applied  to  the 
entire  province  and  there  are  some 
regions  within  the  province  that  may 
have  more  or  less  than  the  goal.  The 
province  was  divided  into  11 
ecoprovinces  and  112  subimits  known 
as  ecosections.  The  ecoprovince  just 
north  of  the  Selkirk,  Cabinet- Yaak,  and 
Northern  Continental  Divide  recovery 
zones  is  referenced  as  the  Southern 
Interior  Moimtains.  The  percentage  of 
protected  areas  in  this  region  has 
increased  from  11.3  percent  in  1990  to 
16.1  percent  in  1997.  The  subunit  that 
comprises  the  Selkirk  recovery  zone 
(Southern  Columbia  Mountains)  has 
increased  from  0.3  percent  in  1991  to 
6.4  percent  in  1997  and  the  subtinit 
directly  north  of  the  Cabinet- Yaak 
recovery  zone  (McGillivray  Range)  has 
increased  from  0.1  percent  in  1991  to 
1.3  percent  in  1997. 

Habitat  protection  measures 
implemented  in  the  United  States 
portion  of  the  Selkirk  and  Cabinet- Yaak 
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recovery  areas  since  listing  in  1975  have 
improved  and  protected  grizzly  bear 
habitat.  However,  several  large  mines  in 
Montana,  if  approved,  may  threaten 
bears,  and  access  standards  established 
by  the  U.S.  Forest  Service  and  the 
Service  have  not  been  met  in  their 
entirety.  In  British  Columbia,  habitat 
protection  is  not  controlled  by  the 
Endangered  Species  Act  and  Canada  has 
no  similar  legislation,  although  the 
British  Columbia  Grizzly  Bear 
Conservation  Strategy  is  an  important 
step  toward  grizzly  bear  conservation. 
Habitat  modification  in  Canada, 
particularly  in  the  linkage  zone,  could 
isolate  populations.  We  will  begin 
discussions  to  reevaluate  the  existing 
recovery  zone  line  in  Canada  and 
determine  if  additional  linkages  may  be 
beneficial  to  grizzly  bear  conservation. 
We  will  continue  to  monitor  and  make 
recommendations  regarding  grizzly  bear 
conservation  strategies  within  British 
Columbia. 

At  this  point  in  time,  we  feel  that 
protective  measures  have  not  achieved 
desired  goals  for  habitat  protection  in 
either  the  United  States  or  Canada. 
Because  this  may  pose  a  significant 
threat  to  the  grizzly  bear  population  in 
the  Selkirk/Cabinet- Yaak  recovery  zone, 
endangered  status  for  that  population  is 
warranted. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

An  assessment  of  ovenitilization 
shoidd  consider  current  grizzly  bear 
population  size  and  mortality  occurring 
within  the  Selkirk/Cabinet- Yaak 
recovery  zone. 

Population  Size 

In  the  Selkirk  recovery  zone,  Wielgus 
et  al.  (1994)  estimated  densities  of  3.65 
bears  per  260  square-kilometers  (100 
square-miles)  of  the  873-square 
kilometer  (337-square  mile)  United 
States  study  area  and  6.03  bears  per  260 
square-kilometers  (100  square-miles)  of 
the  816-square  kilometer  (315-8quare 
mile)  Canadian  study  area.  This  results 
in  population  estimates  of  12  bears  in 
the  United  States  study  area  and  19 
bears  in  the  Canadian  study  area.  The 
Selkirk  recovery  zone  encompasses 
5,069  square-kilometers  (1,957  square- 
miles),  of  which  2,800  square-kilometers 
(1,081  square-miles)  are  in  the  United 
States  and  2,269  square-kilometers  (876 
square-miles)  are  in  Canada.  These 
study  areas  represent  only  33  percent  of 
the  recovery  zone.  Application  of  the 
study  area  densities  to  the  entire 
recovery  zone  would  not  be  appropriate 
because  the  study  areas  were  selected  in 
part  because  they  were  believed  to  hold 


the  highest  densities  of  bears  on  their 
respective  sides  of  the  border.  However, 
grizzly  bears  do  occur  on  lands  outside 
the  study  area.  Sightings  of  grizzly  bears 
have  occurred  in  all  10  subunits  of  the 
United  States  portion  of  the  recovery 
zone  and  sightings  of  females  with 
young  have  occurred  in  8  of  10  of  those 
same  subunits  from  1994-1997 
(Wakkinen  and  Johnson  1996, 
Interagency  Grizzly  Bear  Committee 
1998).  The  Wielgus  United  States  study 
area  was  the  equivalent  of  only  three  of 
those  subunits.  Over  one-half  of  United 
States  and  Canadian  mortality  has 
occurred  outside  the  study  area 
boundaries. 

These  data  indicate  that  there  are 
additional  bears  living  outside  the 
Wielgus  et  al.  (1994)  study  area 
boimdaries.  We  conservatively  estimate 
that  grizzly  bear  density  outside  the 
study  area  might  be  much  smaller, 
possibly  25  percent  of  the  study  area 
density  estimated  by  Wielgus  et  al. 
(1994).  Appljang  25  percent  of  these 
density  estimates  to  their  respective 
portions  of  the  recovery  zone  outside 
the  study  area  results  in  eight  additional 
bears  in  Canada  and  seven  additional 
bears  in  the  United  States.  Combining 
this  estimate  of  15  bears  outside  the 
study  areas  with  the  estimate  of  31 
within  the  study  areas  results  in  a 
conservative  population  estimate  of  46 
for  the  entire  Selkirk  recovery  zone. 

In  the  case  of  the  Cabinet- Yaak 
recovery  zone,  separate  population 
estimates  were  made  for  the  Cabinet 
Moimtains  and  the  Yaak  River  drainage. 
The  Cabinet  Moimtains  lie  south  of  the 
Yaak  River  drainage  and  contain  about 
60  percent  of  the  recovery  zone.  In  the 
Cabinet  Mountains  the  population  was 
estimated  to  be  15  bears  or  fewer  in 
1988  (Kasworm  and  Manley  1988). 
There  is  insufficient  data  to 
dramatically  change  that  estimate,  but 
since  then  the  population  was 
augmented  with  four  yoimg  females, 
and  there  have  been  sightings  of 
individual  bears  in  6  of  10  BMU's  that 
make  up  the  Cabinet  Moimtains,  with 
sightings  of  females  with  young  in  4 
BMU's  since  the  completion  of 
transplants  (Kasworm  et  al.  1998, 
Interagency  Grizzly  Bear  Committee 
1998).  The  Yaak  River  drainage  adjoins 
grizzly  bear  habitat  in  British  Columbia 
and  contains  about  40  percent  of  the 
recovery  zone.  In  the  Yaak, 
unduplicated  coimts  of  bears  over  3- 
year  intervals  and  total  counts  for  the 
period  of  1989-1998  indicate  a 
minimum  population  of  21-27  animals 
(Kasworm  1999a).  Based  on  these  data, 
the  population  of  the  Cabinet-Yaak 
recovery  zone  can  be  conservatively 
estimated  at  30—40  grizzly  bears. 


Mortality 

In  our  1996  submission  to  the  court, 
we  failed  to  include  three  mortalities  in 
1993  and  1995,  and  we  have  received 
information  on  additional  mortalities 
from  the  British  Coliunbia  Fish  and 
Wildlife  Branch  and  Idaho  Department 
of  Fish  and  Game  from  1982  through 
1998.  We  analyzed  mortality  summaries 
from  both  the  Cabinet-Yaak  and  the 
Selkirks,  including  mortalities  of  bears 
within  the  recovery  zone,  as  well  as 
bears  captured  within  the  recovery  zone 
that  subsequently  died  outside  the 
recovery  zone.  We  included  three 
mortalities  that  occurred  well  outside 
the  recovery  zone  to  provide  a 
conservative  estimate  of  mortality  rates. 
'Total  known  mortality  for  the  Selkirks 
was  34,  and  known  human-caused 
mortality  was  26  from  1982-1998.  Total 
known  mortality  for  the  Cabinet-Yaak 
was  14  and  known  human-caused 
mortality  was  10  from  1982-1998.  The 
known  human-caused  mortality  rate 
was  1.53  deaths  per  year  in  the  Selkirks 
and  0.59  deaths  per  year  in  the  Cabinet- 
Yaak.  The  grizzly  bear  recovery  plan 
(U.S.  Fish  and  Wildlife  Service  1993) 
estimated  that  known  human-caused 
mortality  represented  67  percent  of  total 
human-caused  mortality.  Recent 
research  indicates  that  known  himian- 
caused  mortality  may  represent  only  50 
percent  of  total  human-caused  mortality 
in  the  northern  grizzly  bear  recovery 
zones  (McLellan  et  al.  in  press). 
However,  it  should  be  noted  that  the 
authors  determined  this  proportion  on 
the  basis  of  radio-collared  bears  whose 
mortality  would  not  have  been  known 
without  the  collars.  Therefore, 
application  of  this  correction  factor  to 
known  human-caused  mortality  should 
recognize  that  mortality  determined 
because  of  a  radio  collar  should  not 
have  the  correction  factor  included.  Five 
of  26  human-caused  mortalities  from  the 
Selkirk  recovery  zone  were  located  on 
the  basis  of  radio  telemetry.  Two  of  the 
10  mortalities  from  the  Cabinet-Yaak 
recovery  zone  were  located  on  the  basis 
of  radio  telemetry.  Applying  the  50 
percent  correction  fector  to  the 
remaining  known  human-caused 
mortalities  results  in  a  total  estimate  of 
47  mortalities  for  the  Selkirks  and  18  for 
the  Cabinet-Yaak  from  1982-1998. 
Average  annual  mortality  would  be  2.76 
for  the  Selkirks  and  1.06  for  the  Cabinet- 
Yaak.  Based  upon  a  population  size  of 
46  for  the  Selldrks,  the  annual  known 
and  imknown  hiunan-caused  mortality 
rate  is  6.0  percent  for  1982-1998.  Based 
upon  a  population  size  of  30-40  for  the 
Cabinet-Yaak,  the  annual  known  and 
unknown  mortality  rate  would  be  2.7- 
3.5  percent.  Combining  the  hiunan- 
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caused  mortality  data  from  both 
recovery  zones  resvilts  in  average  annual 
mortality  of  3.82  bears  per  year.  Based 
on  a  combined  population  of  76-86,  the 
annual  known  and  unknown  human- 
caused  mortality  rate  would  be  4.4-5.0 
percent.  Four  mortalities  within  the 
British  Columbia  portion  of  the  Selkirk 
recovery  zone  were  legal  kills  diiring  the 
grizzly  bear  hunting  season.  This 
hunting  season  was  closed  in  1995. 

The  grizzly  bear  recovery  plan  cites  a 
modelkig  procedure  by  Harris  (1986) 
that  estimated  grizzly  bear  populations 
could  sustain  a  6  percent  rate  of  human- 
caused  mortality,  llie  use  of  this  model 
on  smaller  populations  than  those 
modeled  by  Harris  (approximately  450) 
has  been  debated.  This  model 
considered  an  isolated  population 
where  no  ingress  or  egress  is  possible. 
Though  populations  in  the  Selkirk/ 
Cabinet- Yaak  recovery  zone  are  well 
below  this  level  even  when  combined, 
radio  monitoring  data  indicates  there  is 
egress  from  these  populations  to  a 
common  area  and  therefore  these 
populations  are  connected  to  a  much 
larger  population  extending  north  into 
British  Columbia.  This  popidation  has 
been  estimated  to  be  446-577  (Simpson 
et  al.  1995),  not  including  either  of  the 
recovery  zones,  and  may  be  much  larger 
based  upon  ingress  and  egress  with 
other  British  Colmnbia  gilzzly  bear 
populations.  Ingress  and  egress  also 
improve  population  viability  by 
providing  sources  of  r^iopidation  in  the 
event  of  stochastic  events  that  might 
radically  depress  the  population,  such 
as  weather  patterns  dramaticaUy 
affecting  food  supplies  for  several 
consecutive  years.  The  Harris  (1986) 
model  further  stated  that  human-caused 
mortality  of  fsmales  should  not  oxceed 
30  percent  of  the  total.  Human-caused 
female  mortality  was  26  percent  for  the 
SeOdrics  and  33  percent  for  the  Cabinet- 
Yaak  (see  Table  1).  Combining  data  from 
both  recovery  zones  results  in  female 
mortality  at  28  percent. 

Ptqialalion  Trend 

Application  of  new  computw 
momling  techniques  allows  calciUation 
of  finite  rate  of  increase  of  the 
population  (lambda  k)  with  a 
confidence  interval  (Hovey  and 
McLellan  1996,  Mace  and  Waller  1998). 
Though  not  a  specific  recovoy  criterion, 
this  information  is  available  for  both 
recovery  zones.  Calculation  of  the  rate  is 
based  upon  survival  and  reproduction 
of  female  radio-collared  bears.  Specific 
parameters  used  include — adult  female 
survival,  subadult  female  survival, 
yearling  survival,  cub  survival,  age  at 
first  parturition,  reproductive  rate,  and 
maximum  age  of  reproduction.  Specific 


methods  followed  those  described  by 
Mace  and  Waller  (1998).  The  estimated 
finite  rate  of  increase  (X)  from  1983- 
1998  was  1.023  (95  percent  confidence 
interval  =  0.917-1.124)  for  the  Selkirks 
and  1.100  (0.971-1.177)  for  the  Cabinet- 
Yaak  (Wakkinen  and  Kasworm  1999). 
Bear  yeara  of  monitoring  information 
available  for  these  calculations  were 
85.3  for  the  Selkirks  and  56.0  for  the 
Cabinet- Yaak.  These  estimates  equate  to 
an  annual  exponential  rate  of  increase 
(r)  of  2.3  percent  for  the  Selkirks  and  9.5 
percent  for  the  Cabinet-Yaak. 
Confidence  intervals  do  encompass  1.0 
or  a  stable  population,  and  we  are 
unable  to  conclude  that  these  rates 
statistically  reflect  an  increasing 
population.  Furthermore,  sensitivity 
testing  of  the  modeling  results  suggests 
that  the  addition  of  one  additional 
subadult  female  mortality  in  the  Selkirk 
radio  collar  sample  could  push  these 
rates  into  decline  with  a  projected  X  = 
0.974  (0.855-1.105).  The  annual 
exponential  rate  of  increase  (r)  in  this 
case  would  be  -2.6  percent.  However, 
the  previous  calculation  of  rates  with 
these  techniques  for  the  Selkirks  from 
1983-1994  produced  a  X  =  0.976  and 
from  1983  to  1996  produced  a  X  =  0.994 
(Servheen  et  al.  1995  and  Wakkinen 
1996).  Combining  the  samples  from  the 
Cabinet-Yaak  and  the  Selldrics  for  1983 
to  1998  produced  an  intermediate  X  = 
1.059  (0.985-1.126)  in  which  the 
confidence  interval  still  includes  1.0. 

Grizzly  bear  popiilations  in  the 
Selkiric/Cabinet-Yaak  recovery  zone 
appear  to  be  responding  to  protective 
measiues  that  reduce  mortality. 
Population  trends  are  inconclusive,  but 
it  does  not  appear  that  reclassification  is 
warranted  because  of  overutilization 
alone,  as  long  as  habitat  connectivity  in 
Canada  is  maintained.  Should 
populations  show  decline  because  of 
increased  mortality  we  will  reconsider 
our  position  on  this  fectw. 

C.  Disease  or  Predation 

This  fector  was  not  identified  as  a 
threat  to  grizzly  beara  in  the  original 
listing.  1^  recovery  plan  indicates  that 
parasites  and  disease  do  not  appear  to 
be  significant  causes  of  natural  mortality 
amcHig  bears  (Jonkel  and  Cowan  1971, 
Kistchinskii  1972,  Mundy  and  Flook 
1973,  RogOTS  and  Refers  1976).  Research 
in  Alaskan  grizzly  bears  has  shown 
previous  exposure  by  some  grizzly  bears 
to  rangiferine  brucellosis  and 
leptospirosis,  though  impacts  to 
popiUations  are  imiknown  (Zamke 
1983).  The  most  conunon  internal 
parasite  noted  in  grizzly  beara  is 
TrichineUa  for  which  62  percent  of 
grizzly  beara  tested  positive  from  1969- 
1981  (Greer  1982).  Effects  of  these  levels 


of  incidence  are  imknown  but 
monitoring  will  continue. 

Mortality  simunaries  from  the 
Yellowstone  Ecosystem  for  1959-1987 
did  not  identify  disease  as  a  significant 
factor  resulting  in  mortality  (Craighead 
et  al.  1988).  Only  1  of  477  known 
mortalities  was  attributed  to  disease  or 
parasites.  Thirty-eight  mortalities  could 
not  be  identified  by  cause  and  some  of 
these  may  have  been  related  to  disease 
or  parasites,  but  these  fectora  do  not 
appear  to  be  significant  causes  of 
mortality  affecting  Yellowstone  grizzly 
beara.  Mortality  simunaries  fitam  the 
Selkirk/Cabinet- Yaak  recovery  zone 
indicate  natural  mortality  accounted  for 
1 7  percent  of  total  known  mortality. 

The  Montana  Department  of  Fisn, 
Wildlife,  and  Parks  operates  a  Wildlife 
Laboratory  at  Bozeman.  One  of  the 
Laboratory's  objectives  is  to  necropsy 
wildlife  specimens  suspected  of  being 
diseased,  parasitized,  or  dying  of 
imknown  causes,  to  identify  the  cause 
of  death  (Aune  and  Schladweiler  1995). 
Tissue  samples  are  examined  by 
Veterinary  Pathologists  at  the  State 
Diagnostic  Laboratory.  Though  disease 
was  not  considered  a  threat  at  the  time 
of  listing,  we  will  continue  to  have  dead 
grizzly  beara  processed  through  a 
laboratory  to  determine  cause  of  death 
and  to  maintain  baseline  information  on 
diseases  and  parasites  occurring  in 
grizzly  bean.  This  action  will  serve  to 
continue  monitoring  of  these  agents  as 
potential  mortality  sources.  If  disease  is 
later  determined  to  be  a  threat,  we  will 
evaluate  and  adopt  specific  measures  to 
control  the  spread  of  any  disease  agent 
and  treat  infected  animals,  where  such 
measures  are  possible.  These  measures 
will  depend  on  the  disease  agent 
identified. 

Mortality  of  grizzly  beara  through 
predation  has  been  mostly  attribiitod  to 
conspecifics  (Interagency  Grizzly  Bear 
CcHnmittee  1987).  PredatioB  was 
commonly  associated  with  aduh  males 
Idlling  snialler  individuals.  Seventeen 
percmt  of  all  known  mortality  from  the 
Selkirk/Cabinet- Yaak  recovery  zone  was 
of  natural  causes,  some  portion  of  which 
may  have  been  related  to  predation  by 
conspecifics.  Monitoring  of  this  factor 
will  continue,  but  disease  and  predation 
do  not  appear  to  be  limiting  the 
population. 

D.  The  Inadequacy  of  Existing 
Regidatory  Mechanisms 

As  a  threatened  species,  the  grizzly 
bear  receives  protection  under  the 
Endangered  Species  Act  from  illegal 
take.  All  Federal  actions  in  grizzly  bear 
habitat  undeigo  biological  evaluations 
and  consultation  under  section  7  of  the 
Act.  The  State  of  Idaho  receives  section 
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6  funding  under  the  Act  to  assist  grizzly 
bear  research  and  management.  We  have 
further  assisted  these  research  projects 
by  providing  personnel  to  capture  and 
radio-collar  bears  which  have  been  the 
source  of  most  information  about  these 
animals  in  the  Selkirk  recovery  zone. 
We  maintain  staff  located  within  the 
Cabinet- Yaak  recovery  zone  to  assist 
with  management  and  conduct  research 
to  monitor  survivorship,  movement 
patterns,  and  reproductive  success. 

The  U.S.  Forest  Service  administers 
public  lands  that  account  for  80-90 
percent  of  these  recovery  zones.  We 
review  forest  management  plans  and 
individual  actions  on  the  forest  under 
section  7  of  the  Act.  All  plans  have 
habitat  protection  measures  specifically 
identified  for  grizzly  bears  known  as  the 
Interagency  Grizzly  Bear  Guidelines 
(1986).  Individual  Forest  Plan  standards 
most  commonly  apply  to  motorized 
vehicle  access  management,  but  also 
protect  movement  corridors  and  cover 
for  bears.  New  Forest  Plans  being 
drafted  by  the  U.S.  Forest  Service  will 
undergo  similar  review. 

The  States  of  Idaho,  Montana,  and 
Washington  have  maintained  closed 
hunting  seasons  for  grizzly  bears  since 
the  animal  was  listed  in  1975.  British 
Columbia  closed  the  hunting  season  in 
the  Selkirk  recovery  zone  in  1995  and 
the  area  directiy  north  of  the  Cabinet- 
Yaak  recovery  zone  in  the  1970s. 

Almost  half  of  the  existing  Selkirk 
recovery  zone  and  all  of  the  identified 
linkage  with  the  Cabinet- Yaak  recovery 
zone  is  in  Canada.  Legally  mandated 
habitat  protection  measures  such  as 
those  described  in  the  United  States  are 
absent  or  only  recenUy  being 
implemented  in  Canada  such  that  their 
effectiveness  caimot  be  judged  at  this 
time  (see  discussion  imder  Factor  A). 

Ursus  arctos  horribilis  is  included  in 
Appendix  II  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  The  CITES  is  an  international 
treaty  established  to  prevent 
international  trade  that  may  be 
detrimental  to  the  survival  of  plants  and 
animals.  A  CITES  export  permit  must  be 
issued  by  the  exporting  country  before 
an  Appendix  II  species  may  be  shipi>ed. 
A  CITES  permit  may  not  be  issued  if  the 
export  will  be  detrimental  to  the 
survival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
However,  CITES  does  not  itself  regulate 
take  or  domestic  trade. 

E.  Other  Natural  orManmade  Factors 
Affecting  its  Continued  Existence 

Grizzly  bears  in  the  combined 
SeUdrk/Cabinet-Yaak  recovery  zone 
number  less  than  100  animals  and 


because  of  these  low  numbers  are  more 
vidnerable  to  environmental  events 
such  as  floods,  droughts,  or  fires. 
Grizzly  bears  tend  to  live  at  low 
densities  and  have  large  annual  ranges 
that  enable  them  to  survive  catastrophic 
events  occurring  in  a  portion  of  their 
range.  Grizzly  bears  as  a  species  have 
evolved  imder  these  conditions  at  low 
densities.  The  fires  within  the 
Yellowstone  recovery  zone  in  1988 
burned  approximately  485,600  hectares 
(1.2  million  acres).  Two  of  38  radio- 
collared  grizzly  bears  were  missing  after 
the  fires  and  were  initially  presumed  to 
have  been  killed.  However,  subsequent 
capture  activities  in  the  area  produced 
one  of  the  missing  animals  (Blanchard 
and  Knight  1990,  Haroldson,  pers. 
comm.).  The  remaining  missing  animal 
was  a  female  with  cubs  of  the  year. 

The  large  home  ranges  of  grizzly 
bears,  particularly  males,  endiance 
genetic  diversity  in  the  population  by 
enabling  males  to  mate  with  numerous 
females.  In  the  Cabinet- Yaak  recovery 
zone  a  male  bear  had  a  home  range  of 
over  2,850  square-kilometers  (1,100 
square-miles)  from  1987-1992 
(Kasworm  and  Servheen  1995).  This 
same  animal  was  seen  vdth  a  female 
grizzly  bear  late  in  the  breeding  season 
of  1992,  after  having  been  monitored  64 
kilometers  (40  miles)  northwest  in  the 
southern  Purcell  Mountains  of  British 
Columbia  for  2  weeks  early  in  the 
breeding  season.  Grizzly  bears  have  a 
promiscuous  mating  system.  A  single 
radio-collared  adiilt  female  firom  the 
Cabinet- Yaak  was  observed  over  a 
period  of  8  years  with  at  least  four 
different  males  prior  to  producing  four 
litters  of  cubs,  with  more  then  one  male 
present  during  at  least  two  of  those 
breeding  seasons  (Kasworm  1999b). 
Though  we  do  not  know  that  all  these 
males  successfully  mated  with  this 
female,  these  observations  indicate  the 
ability  of  female  bears  even  in  this  small 
population  to  have  several  mates. 
Recent  genetic  studies  have  determined 
that  cubs  from  the  same  litter  may  have 
different  fathers  (Craighead  et  al.  1998). 

These  evolutionary  strategies  allow 
grizzly  bears  to  exist  at  low  population 
density  and  maintain  genetic  diversity. 
However,  linkage  zone  loss,  as 
discussed  imder  Factor  A,  may  have  a 
significant  impact  on  bears  in  the 
United  States  by  isolating  the  relatively 
small  population  in  the  Selkirk/Cabinet- 
Yaak,  disrupting  gene  flow  between  the 
two  zones  and  making  the  bears  more 
vulnerable  to  random  events. 

High-speed  highways  are  an 
important  factor  in  grizzly  bear  habitat 
that  can  affect  habitat  use  and  cause 
direct  mortality.  Highway 
reconstruction  or  expansion  can  lead  to 


further  fragmentation  of  grizzly  bear 
habitat.  These  projects  also  can  provide 
opportunities  to  improve  crossing 
opportunities  for  grizzly  bears  and  other 
forms  of  wildlife.  There  are  several 
examples  of  radio-collared  grizzly  bears 
crossing  existing  major  highways  in  the 
Selkirk/Cabinet-Yaak  recovery  zone, 
specifically  Highways  200,  56,  and  92  in 
the  United  States  portion  of  the  recovery 
zone  and  Highways  3  and  3A  in  British 
Columbia.  We  do  not  have  similar 
information  for  Highway  2  or  Highway 
95,  but  bear  populations  adjacent  to 
those  highways  are  low  and  there  are 
currentiy  no  radio-collared  bears  in 
close  proximity  to  those  highways.  We 
have  begim  a  study  of  high-speed 
highways  on  the  periphery  of  Glacier 
Nation^  Park.  Results  from  that  study 
may  prove  useful  in  identifying  impacts 
related  to  grizzly  bears  and  making 
recommendations  on  future  highway 
design  and  construction  to  maintain 
crossing  opportunities.  We  are 
specifically  concerned  about  increasing 
traffic  levels  and  futiure  improvements 
to  the  highway  system  such  as  creation 
of  additional  lanes  for  traffic.  We  will 
have  an  opportimity  to  monitor  these 
activities  within  the  United  States 
through  section  7  review  of  all  Federal 
actions  while  these  popiUations  remain 
listed  under  the  Endangered  Species 
Act. 

By  virtue  of  the  small  population  in 
the  Selkirk/Cabinet-Yaak  recovery  zone 
and  low  reproductive  rate  of  bears  in 
general,  we  find  that  the  Selkirk/ 
Cabinet- Yaak  recovery  zone  warrants 
endangered  status. 

Finding 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  recovery 
zone.  Based  on  this  evaluation,  we  find 
that  the  grizzly  bears  in  the  combined 
Selkirk/Cabinet-Yaak  recovery  zone  are 
in  danger  of  extinction  due  t(> — (1) 
habitat  alteration  and  human  intrusion 
into  grizzly  bear  habitat,  and  (2)  a  small 
population  feeing  potential  isolation  by 
activities  across  &e  border  in  Canada. 
Cumulative  impacts  of  recreation, 
timber  harvest,  mining,  and  other  forest 
uses  with  associated  road  construction 
have  reduced  the  amoimt  of  efiisctive 
habitat  for  grizzly  bears.  Access 
management  plans  have  the  potential  to 
reduce  this  ttueat,  but  have  not  been 
fully  implemented.  New  regulatory 
mechanisms  are  being  proposed  in 
Canada,  but  we  have  no  basis  to  judge 
their  likelihood  of  implementation  and 
effectiveness  at  this  time.  We  will 
continue  to  work  with  Canada  to  ensure 
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that  the  existing  linkage  zone  in  Canada 
is  maintained. 

Prior  to  this  notice,  we  reviewed  the 
status  of  the  finding  on  the  Cabinet- 
Yaak  population  in  September  1992, 
March  1996,  and  June  1998.  In  these 
reviews,  we  determined  that  the  threats 
to  the  grizzly  bear  populations  in  the 
Cabinet- Yaaic  ecosystem  remained  of 
high  magnitude  and  of  a  nonimminent 
natiu«  and  that  a  listing  priority  of  6  for 
the  petitioned  reclassification  remained 
appropriate. 

On  December  6, 1996,  we  adopted  a 
listing  priority  guidance  for  Fiscal  Year 
1997  (61  FR  64475)  and  this  guidance 
was  extended  on  October  23, 1997. 
Final  listing  priority  guidance  for  Fiscal 
Year  1998  and  Fiscal  Year  1999  was 
published  in  the  Federal  Register  on 
May  8, 1998  (63  FR  25502).  Both  the 
Fiscal  Year  1997  and  1998/1999 
guidance  described  a  multi-tiered  listing 
approach  that  assigns  relative  priorities 
to  listing  actions  to  be  carried  out  imder 
section  4  of  the  Endangered  Species  Act. 
This  guidance  supplements,  but  does 
not  replace  the  1983  listing  priority  ' 
giudelines. 

Grizzly  bear  reclassification  from 
threatened  to  endangered  status  in  the 
Selkirk/Cabinet- Yaak  recovery  zone  falls 
into  Tier  2  imder  Fiscal  Year  1998  and 
1999  guidance.  Determinations  and 


processing  of  proposed  listings  to  add 
new  species  to  the  lists  of  threatened 
and  endangered  species  receives  higher 
jriority  than  reclassifications  of  already 
isted  species.  Because  we  must  devote 
isting  funds  to  addressing  high  priority 
candidate  species,  preparation  of  a 
proposed  rule  to  reclassify  the  grizzly 
bear  in  the  Selkirk/Cabinet-Yaa5i 
recovery  zone  is  warranted  but 
precluded  by  higher  listing  priorities. 

The  Notice  of  Review  ofRant  and 
Animal  Taxa  published  in  the  Federal 
Register  on  September  19, 1997  (62  FR 
49397),  provided  a  discussion  of  the 
expeditious  progress  made  in  the  past 
year  on  listing  decisions  and  findings  on 
recycled  petitions  throughout  all  regions 
of  the  Service.  In  that  publication,  we 
provided  notice  of  review  of  18  recycled 
petitions  and  described  our  progress  in 
completing  final  listing  actions  for  152 
taxa,  proposed  listing  actions  for  23 
taxa,  and  a  proposed  delisting  action  for 
1  taxa. 

Since  publication  of  the  12-month 
finding  on  the  Cabinet- Yaak  ecosystem 
in  1993,  we  have  made  expeditious 
progress  in  making  listing  decisions  on 
19  candidate  species  in  the  Moimtain- 
Prairie  Region  (Region  6).  At  the  present 
time,  there  are  an  additional  16 
candidate  species  with  listing  priority 
numbers  of  1-5  in  Region  6.  These 


listing  priority  niunbers  are  higher  than 
the  listing  priority  number  of  6 
currently  given  to  reclassification  of  the 
grizzly  bear  in  the  North  Cascades  and 
the  Cabinet- Yaak  ecosystems. 

We  affirm  that  the  Selkirk/Cabinet- 
Yaak  recovery  zone  of  grizzly  bears 
continues  to  face  threats  of  high 
magnitude  that  are  nonimminent,  and, 
therefore,  are  assigned  a  listing  priority 
of  6.  Work  on  species  with  a  listing 
priority  of  6  is  precluded  by  work  on 
species  of  a  higher  priority. 

References  Cited 

A  complete  list  of  references  cited  in 
this  notice  is  available  upon  request 
from  the  Grizzly  Bear  Recovery 
Coordinator  (see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
document  is  Wayne  Kasworm  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  May  6. 1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Senice. 

[FR  Doc.  99-12318  Filed  5-14-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  To  Be  Used  for 
Publication  of  Legal  Notice  of 
Appealable  Decisions  and  Publication 
of  Notice  of  Proposed  Actions  for 
Souttiem  Region;  Alabama,  Kentucky, 
Georgia,  Tennessee,  Florida, 
Louisiana,  Mississippi,  Virginia,  West 
Virginia,  Ariunsas,  Oklahoma,  North 
Carolina,  South  Carolina,  Texas, 
Puerto  Rico 

AGENCY:  Forest  Service.  USDA. 
action:  Notice. 

summary:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  imder  36  CFR  parts  215  and  217 
in  the  legal  notice  section  of  the 
newspapers  listed  in  the  Supplementary 
hifbrmation  section  of  this  notice.  As 
provided  in  36  CFR  part  215.5(a)  and  36 
CFR  part  217.5(d).  the  public  shall  be 
advised  through  Federal  Register 
notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notice  of 
decisions.  Newspaper  publication  of 
notice  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision.  In 
addition,  the  Responsible  Official  in  the 
Southern  Region  will  also  publish 
notice  of  proposed  actions  imder  36 
CFR  215  in  the  newspapers  that  are 
listed  in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  part  215.5(a),  the  public  shall  be 
advised,  through  Federal  Register 
notice,  of  the  principal  newspapers  to 
be  utilized  for  publishing  notice  on 
proposed  actions. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  parts  215  and  217,  and  notice  of 
proposed  actions  under  36  CFR  part  215 


shall  begin  on  or  after  the  date  of  this 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Paul  Kruglewicz,  Regional  Appeals 
Coordinator,  Southern  Region.  Planning, 
1720  Peachtree  Road,  NW,  Atlanta. 
Georgia,  30367-9102,  Phone:  404-347- 
4867. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  and  the 
Responsible  Officials  in  the  Southern 
Region  will  give  notice  of  decisions 
subject  to  appeal  imder  36  CFR  part  215 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  administrative 
unit.  Responsible  Officials  in  the 
Southern  Region  will  also  give  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  following  principal  newspapers 
which  are  listed  by  Forest  Service 
administrative  imit.  The  timeframe  for 
comment  on  a  proposed  action  shall  be 
based  on  the  date  of  publication  of  the 
notice  of  the  proposed  action  in  the 
principal  newspaper.  The  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decisions  in  the  principal  newspaper  for 
both  36  CFR  parts  215  and  217. 

Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notice  of  decisions.  Additional 
newspapers  listed  for  a  particular  imit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decisions  in  the  principal 
newspaper. 

The  following  newspapers  will  be 
used  to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  System 
lands  in  more  than  one  state  of  the  13 
states  of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  Journal,  published  daily  in 
Atlanta,  GA 

Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  Systems 
lands  in  only  one  state  of  the  13  states 
of  the  Southern  Region  and  the 


Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
principal  newspaper  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District. 

National  Forests  in  Alabama,  Alajbama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published  daily 
in  Montgomery,  AL 

District  Ranger  Decisions 

Bankhead  Ranger  District:  Northwest 

Alabamian,  published  weekly 

(Monday  &  Thursday)  in  Haleyville, 

AL 
Conecuh  Ranger  District:  The  Andalusia 

Star  News,  published  daily  (Tuesday 

through  Satxurday)  in  Andalusia,  AL 
Oakmulgee  Ranger  District:  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega, 

AL 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee,  AL 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions 

El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan,  PR 
San  Juan  Star,  published  daily  in 

English  in  San  Juan,  PR 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville,  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
LaFayette,  GA 

Toccoa  Ranger  District:  The  New 
Observer  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA 

Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly 
(Thursday)  in  Clajrton,  CA. 

Chattooga  Ranger  District:  Northeast 
Georgian,  published  tvdce  weekly 
(Tuesday  &  Friday)  in  Cornelia,  GA 
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Chieftain  &■  Toccoa  Record,  published 

twice  weekly  (Tuesday  &  Friday)  in 

Tocroa,  GA 
White  County  News  Telegraph. 

published  weekly  (Thiursday)  in 

Cleveland,  GA 
The  Dahlonega  Nuggett  published 

weekly  (Thursday)  inDahlonega,  GA 
Cohutta  Ranger  District:  Chatsworth 

Times,  published  weekly  (Wednesday 

in  Chatsworth,  GA 
Oconee  Ranger  District:  Monticello 

News,  published  weekly  (Thursday) 

in  Monticello,  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke,  Greene,  Johnson,  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Ranger  Decisions 

Ocoee-Hiwassee  Ranger  District:  Polk 

County  News,  published  weekly 

(Wednesday)  in  Benton,  TN 
Daily  Post-Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
Tellico-Hiwassee  Ranger  District: 

Monroe  County  Advocate,  published 

weekly  (Thursday)  in  Sweetwater,  TN 
Daily  Post-Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
Nolichucky-Unaka  Ranger  District: 

Johnson  City  Press,  published  daily  in 

Johnson  City,  TN 
Watauga  Ranger  District:  Johnson  City 

Press,  published  daily  in  Johnson 

City,  TN 

Daniel  Boone  Naticmal  Forest, 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Ranger  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 

Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 

'    in  Stanton,  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London, 
KY 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreaiy 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City,  KY 


Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thiusday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions- 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Ranger  Decisions 

Apalachicola  Ranger  District:  The 

Liberty  Journal,  published  weekly 

(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District:  The  Ocala 

StarBarmer,  published  daily  in  Ocala, 

FL 
Osceola  Ranger  District:  The  Lake  City 

Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City,  FL 
Seminole  Ranger  District:  The  Daily 

Commercial,  published  daily  in 

Leesburg,  FL 
Wakulla  Finger  District:  The 

Tallahassee  Democrat,  published 

daily  in  Tallahassee,  FL 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  Coliunbia, 
SC 

District  Ranger  Decisions 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newberry,  SC 

Andrew  Pickens  Ranger  District:  Seneca 
Journal  and  Tribune,  published  bi- 
weekly (Wednesday  and  Friday)  in 
Seneca,  SC 

Long  Cane  Ranger  District:  The  Augusta 
Chronicle,  published  daily  in 
Augusta,  GA 

Wambaw  Ranger  District:  Post  and 
Courier,  published  daily  in 
Charleston,  SC 

Witherbee  Ranger  District:  Post  and 
Courier,  published  daily  in 
Charleston,  SC 

George  Washington  and  JefiEerson 
National  Forests,  Virginia 

Forest  Supervisor  Decisions 

Roanoke  Times,  published  daily  in 
Roanoke,  VA 

District  Ranger  Decisions 

Lee  Ranger  District:  Shenandoah  Valley 

Herald,  published  weekly 

(Wednesday)  in  Woodstock,  VA 
Warm  Springs  Ranger  District:  The 

Recorder,  published  weekly 

(Thursday)  in  Monterey,  VA 
Pedlar  Ranger  District:  Roanoke  Times, 

published  daily  in  Roanoke,  VA- 
James  River  Ranger  District:  Virginian 

Review,  published  daily  (except 

Sunday)  in  Covington,  VA 


Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  io  Staunton, 
VA 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg,  VA 

Blacksburg  Ranger  District,  Roanoke 
Times,  published  daily  in  Roanoke, 
VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
those  decisions  in  West  Va — ^notice 
will  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman.) 

Glenwood  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke, 
VA 

New  Castle  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke, 
VA 

Moumt  Rogers  National  Recreation  Area: 
Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA 

Clinch  Ranger  District:  Kingsport-Times 
News,  published  daily  in  Kingsport, 
TN 

Wythe  Ranger  District:  Southwest 
Virginia  Enterprise,  published  bi- 
weekly (Wednesday  and  Saturday)  in 
Wytheville,  VA 

Kisatchie  National  Forest,  Louisiana 

Forest  Supervisor  Decisions 

Alexandria  Daily  Town  Talk,  published 
daily  in  Alexandria,  LA 

District  Ranger  Decisions 

Caney  Ranger  District:  Minden  Press 
'Herald,  published  daily  in  Minden, 
LA 

Homer  Guardian  Journal,  published 
weekly  (Wednesday)  in  Homer,  LA 

Catahoula  Ranger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA 

Calcasieu  Ranger  District:  Alexandria 
Daily  Talk,  published  daily  in 
Alexandria,  LA 

Kisatchie  Ranger  District:  Natchitoches 
Times,  published  daily  (Tuesday- 
Friday  and  on  Sunday)  in 
Natchitoches,  LA 

Winn  Ranger  District:  Wirm  Parish 
Enterprise,  published  weekly 
(Wednesday)  in  Winnfield,  LA 

National  Forest  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions 

Carion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Chickasawhay  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 
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Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

De  Soto  Ranger  District:  Clarion  Ledger, 
published  daily  in  Jackson,  MS 

Holly  Springs  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS. 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Ashe-Erambert  Project:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

National  Forest  in  North  Carolina, 
North  Carolina 

Forest  Supeivisor  Decisions 

The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Appalachian  Ranger  District:  The 

Asheville  Citizen-Times,  published 

daily  in  Asheville,  NC 
Cheoah  Ranger  District:  Graham  Star, 

published  weekly  (Thursday)  in 

Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  pubUshed  weekly  (Sunday 

through  Friday)  in  New  Bern,  NC 
Grandfather  Ranger  District:  McDowell 

News,  published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (mid 

May-mid  Nov  Tues  &  Fri;  mid  Nov- 

mid  May  Tues  only)  in  Highlands,  NC 
Pisgah  Ranger  District:  The  Asheville 

Citizen-Times,  published  daily  in 

Asheville,  NC 
Tusquitee  Ranger  District:  Cherokee 

Scout,  published  weekly  (Wednesday) 

in  Murphy,  NC 
Uwharrie  Ranger  District:  Montgomery 

Herald,  published  weekly 

(Wednesday)  in  Troy,  NC 
Wayah  Ranger  District:  The  Franklin 

Press,  Published  bi-weekly 

(Wednesday  and  Friday)  in  Franklin, 

NC 

Ouachita  National  Forest,  Arkansas, 
Oklahoma 

Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Cold  Springs  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Fourche  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 


Jessieville  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Uttle  Rock,  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Oden  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Poteau  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Winona  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Womble  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Choctaw  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 

Ozark-St.  Francis  National  Forest: 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone  County 

Leader,  published  weekly  (Tuesday) 

in  Moimtain  View,  AR 
Buffalo  Ranger  District:  Newton  County 

Times,  published  weekly  in  Jasper, 

AR 
Bayou  Ranger  District:  The  Courier, 

published  daily  (Simday  through 

Friday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 

County  Graphic,  published  weekly 

(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  District: 

Southwest  Times  Record,  published 

daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 

Times  Record,  published  daily  in  Fort 

Smith,  AR 
St.  Francis  Ranger  District:  The  Daily 

World,  published  daily  (Sunday 

through  Friday)  in  Helena,  AR 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
Lufkin,TX 

District  Ranger  Decisions 

Angelina  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Sabine  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 


Sam  Houston  National  Forest:  The 

Courier,  published  daily  in  Conroe, 

TX 
Caddo  6- LBJ  National  Grasslands: 

Denton  Record-Chronicle,  published 

daily  in  Denton,  TX 

Dated:  May  10, 1999. 
David  G.  Holland, 

Deputy  Regional  Forester  for  Natural 

Resources. 

(FR  Doc.  99-12310  Filed  5-14-99;  8:45  am] 

BILUNG  CODE  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  l^nd  and  Resource 
Management  Plans,  Boise  National 
Forest,  Payette  National  Forest,  and 
Sawtootti  National  Forest,  Idaho 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement  in  conjunction  with  revision 
of  the  Land  and  Resource  Management 
Plans  for  the  Boise  and  Payette  National 
Forests,  and  significant  amendment  to 
the  Land  and  Resource  Management 
Plan  for  the  Sawtooth  National  Forest. 

SUMMARY:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  in 
conjimction  with  revision  of  the  Land 
and  Resource  Management  Plans  for  the 
Boise  and  Payette  National  Forests,  and 
significant  amendment  to  the  Land  and 
Resource  Meinagement  Plans  for  the 
Sawtooth  National  Forest  was  published 
in  the  Federal  Register  on  April  24, 
1998  in  Volume  63  Number  79  (pages 
20369-20375).  This  Notice  described 
portions  of  the  Boise  and  Payette 
National  Forest  Plans  that  would  be 
revised,  and  portions  of  the  Sawtooth 
National  Forest  Plan  that  would  be 
amended. 

In  accordance  with  section  321  of  the 
Appropriations  Act  of  1999,  H.R.  4328 
and  36  CFR  219.10(g),  the  Sawtooth 
National  Forest  will  initiate  revision, 
rather  than  significant  amendment,  of 
the  Sawtooth  Forest  Land  and  Resource 
Management  Plan  in  conjunction  with 
the  Boise  and  Payette  National  Forests. 

This  notice  also  includes  a  change  in 
address  to  send  comments  concerning 
the  planning  process  for  the  Southwest 
Idaho  Ecogroup. 

DATES:  The  agency  expects  to  file  a  Draft 
Environmental  Impact  Statement  in  the 
Fall  of  1999  and  a  Final  Environmental 
Impact  Statement  in  the  Fall  of  2000. 

ADDRESSES:  Send  written  comments  to: 
Joey  Pearson,  Administrative  Assistant, 
SW  Idaho  Ecogroup  Planning  Team, 
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Boise  National  Forest,  1249  South 
Vinnell  Way,  Suite  200,  Boise,  ID  83709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pattie  Soucek,  Planning  Team  Leader — 
Payette  National  Forest  (208)  634-0700; 
Jeff  Foss,  Planning  Team  Leader — Boise 
National  Forest  (208)  373-4100;  or 
Sharon  LaBrecque,  Planning  Team 
Leader — Sawtooth  National  Forest  (208) 
737-3200. 

Responsible  Official:  Jack  Blackwell, 
Intermoimtain  Regional  Forester  at  324 
25th  Street,  Ogden,  UT  84401. 

SUPPLEMENTARY  INFORMATION:  As 
described  in  the  Notice  of  Intent 
published  on  April  24, 1998  (Volume 
63,  Niunber  79,  pages  20369-20375),  the 
Payette  and  Boise  National  Forests 
would  proceed  with  preparation  of  an 
environmental  impact  statement  for 
revision  of  their  Land  and  Resources 
Management  Plans  (forest  plans)  and  the 
Sawtooth  National  Forest  would  prepare 
a  significant  amendment  to  its  forest 
plan.  Through  the  analysis  of  the 
management  situation,  the  Sawtooth 
Forest  did  identify  several  areas  where 
current  management  direction  needs  to 
change.  Therefore,  analysis  efforts  on 
the  Sawtooth  will  continue  to  parallel 
analysis  efforts  on  the  Boise  and 
Payette,  with  the  intent  to  revise  the 
Sawtooth  Forest  Plan  in  accordance 
with  36  CFR  219.10(g). 

The  Appropriations  Act  of  1999,  H.R. 
4328,  signed  into  law  October  21, 1998, 
states  that  national  forests  within  the 
Interior  Columbia  Basin  Ecosystem 
study  areas  may  proceed  to  complete 
revision  in  accordance  with  the  current 
planning  regulations.  The  Sawtooth, 
Boise  and  Payette  National  Forests  are 
all  within  the  Interior  Coliunbia  Basin 
Ecosystem.  Notice  is  hereby  given  that 
the  Sawtooth  National  Forest,  in 
conjunction  with  the  Boise  and  Payette 
National  Forests,  has  begun  an 
environmental  analysis  and  decision- 
making process  and  will  prepare  an 
environmental  impact  statement  for  the 
proposed  action  to  revise,  rather  than 
amend,  the  Sawtooth  Forest  Plan. 

Dated:  May  5, 1999. 
Jack  A.  Blackwell, 

Regional  Forester. 

[PR  Doc.  99-12335  Filed  5-14-99;  8:45  am] 

nUJNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdminlstFation 

Materials  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  Jime  3, 1999, 10:30 
a.m.,  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Constitution 
&  Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions, that 
affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Discussion  on  Biological  Weapons 
Convention  transparency  visits. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

However,  to  facilitate  distribution  of 
public  presentation  materials  to  the 
Committee  members,  the  materials 
should  be  forwarded  prior  to  the 
meeting  to  the  address  below: 
Ms.  Lee  Ann  Carpenter,  BXA  MS:  3876, 

U.S.  Department  of  Commerce,  15  St. 

&  Pennsylvania  Ave.,  NW., 

Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  February  24, 
1998,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof 
-dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  foimd  in  section 
10(a)(1)  and  (a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 


series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  FaciHty,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information  call  Ms.  Lee 
Aim  Carpenter  at  (202)  482-2583. 

Dated:  May  12. 1999. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[PR  Doc.  99-12358  Filed  5-14-99;  8:45  am] 

BNJJNQ  CODE  3610-3»-4a 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  050799E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Council) 
Groundfish  Management  Team  (GMT) 
and  Ad-Hoc  Observer  Program 
Implementation  Committee  (Observer 
Committee)  will  hold  working  meetings 
which  are  open  to  the  public. 
DATES:  The  Observer  Committee 
working  meeting  will  be  held  Monday, 
June  7, 1999  beginning  at  8  a.m.  and 
may  go  into  the  evening  until  the 
business  has  been  completed.  The  GMT 
working  meeting  will  be  held  on 
Tuesday  through  Friday,  June  8-11, 
1999  from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  NMFS  Alaska  Fisheries  Science 
Center,7600  Sand  Point  Way  NE,  Room 
2079,  Building  4,  Seattle,  WA; 
telephone:  206-526-4250. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Observer  Committee 
meeting  is  to  design  an  observer 
program  for  the  West  Coast  groundfish 
fishery  and  to  begin  development  of  the 
documentation  necessary  for 
implementation  of  an  observer  program 
in  2000.  The  purpose  of  the  GMT 
meeting  is  to  prepare  reports  and 
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technical  advice  for  the  upcoming 
Council  meeting  and  in  support  of 
Council  decisions  throughout  the  year. 
The  GMT  will  select  a  new  GMT  leader 
or  leaders  and  review  its  operating 
procedures.  The  GMT  will  discuss, 
receive  reports,  and/ or  prepare  reports 
on  the  following  topics  during  this 
working  session:  (1)  observer  program 
design  and  documentation  needs;  (2) 
community  baseline  document;  (3) 
survey  of  trawl  gears;  (4)  identification 
of  rockfish  complexes;  (5)  recreational 
data  issues;  (6)  default  harvest  rate 
policies;  (7)  inseuson  management;  (8) 
preparation  for  annual  management 
cycle;  (9)  fixed-gear  sablefish  issues  and 
analyses;(10)  rebuilding  plans  for 
lingcod,  bocaccio,  and  Pacific  ocean 
perch,  including  allocation  and  bycatch 
reduction;  (11)  optimum  yield/ 
management  line  issues;  (12)  stock 
assessment  priorities  for  2000;  and  (13) 
other  issues  including  marine  reserves 
and  habitat  areas  of  particular  concern. 
Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  8. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-12363  Filed  5-14-99;  8:45  am] 
BNJJNQ  COOE  3S10-2a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0507990] 

Pacific  Rshsry  Management  Councii; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  Ad- 
Hoc  Allocation  Committee  and  Strategic 


Planning  Advisory  Committee  will  hold 
meetings  which  are  open  to  the  public. 

DATES:  The  meetings  will  begin  on 
Wednesday,  June  2  at  8  a.m.  and  will 
continue  through  Wednesday,  June  3  as 
necessary. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Hotel  -  Downtown 
Portland,  Astoria  Room,  310  SW 
Lincoln  Avenue,  Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Walker,  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Ad-Hoc  Allocation 
Committee  meeting  is  to  develop 
preliminary  options  for  allocations 
involved  in  rebuilding*plans  for  lingcod 
and  bocaccio  rockfish.  The  Ad-Hoc 
Allocation  Committee  will  discuss 
allocations  of  lingcod  and  bocaccio 
rockfish  between  the  recreational  and 
commercial  fisheries  and  between  gear 
sectors  of  the  limited  entry  fleet.  The 
Ad-Hoc  Allocation  Committee  will 
begin  work  on  a  report  to  present  to  the 
Coimcil  at  its  June  meeting.  After  the 
allocation  work  is  complete,  the 
Strategic  Planning  Advisory  Committee 
will  review  a  draft  request  for  proposals 
for  an  external  facilitator  to  assist  the 
Council  in  long-term  strategic  planning 
for  groundfish  management. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  discussion  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  8, 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-12364  Filed  5-14-99;  8:45  ami 

BILUNG  COOE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1999  Summer  Study  on 
Technology  Options  to  Leverage 
Aerospace  Power  in  Other  Than 
Conventional  War  Situtations  will  meet 
at  the  Beckman  Center  in  Irvine,  CA 
from  June  14-25, 1999  from  7:30  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
produce  a  draft  report  highlighting  the 
results  of  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Offfcer. 
[FR  Doc.  99-12288  Filed  5-14-99;  8:45  am] 
BILUNG  COOE  5001-OS-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the  ' 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  16, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address 

Pat SherriU@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
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that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  hiformation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  T)rpe 
of  review  requested^  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the- 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
coUectisn  on  the  respondents,  including 
through  the  use  of  ir^ormation 
technology. 

Dated:  May  11, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  EducatkNul  Kaseaich  and 
ImproTemeiit 

Type  of  Review:  New. 

Title:  Teacher  Quality  in  U.S.  Public 
Schools  in  2000. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7,300. 
Burden  Hours:  4,950. 

Abstract:  The  survey.  Teacher  Quality 
in  U.S.  Public  Schools  in  2000,  is 


designed  to  provide  NCES  and  the 
Office  of  the  Secretary  with  timely  data 
to  monitor  changes  in  key  indicators  of 
teacher  quality.  It  is  the  second  in  a 
proposed  series  of  biennial  reports  on 
the  preparation  and  qualifications  of 
public  school  teachers.  In  addition,  the 
survey  will  provide  some  early 
estimates  for  data  that  will  be  provided 
in  the  Schools  and  Staffing  Survey 
(SASS)  to  be  conducted  1999-2000.  The 
issues  addressed  in  the  proposed  survey 
have  been  the  focus  of  a  growing 
concern  over  the  condition  of  education, 
challenging  U.S.  teachers  to  adequately 
prepare  students  for  competing  in  an 
increasingly  complex  international 
marketplace.  Thus,  the  data  will  provide 
a  national  profile  of  teacher  quality, 
representing  an  important  device  for 
tracking  the  nation's  progress  toward 
the  goal  of  raising  educational  standards 
and  ensuring  hig^  levels  of  student 
competence. 

(FR  Doc.  99-12294  Filed  5-14-99;  8:45  am] 
BHJJNG  CODE  400O-O1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slle- 
Spaeiflc  Adviaory  Board,  Pantax  Plant, 
AmariHo,  TX 

AGENCY:  Department  of  Eneigy        ' 
ACTION:  Notice  of  open  meeting. 

SumiARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amanllo,  Texas.  'The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Registm. 

DATE  AND  TME:  Tuesday,  May  25, 1999: 
10:00  a.m.-2:30  p.m. 
ADDRESSES:  Amarillo  Senior  Qtizens' 
Association,  1217  Tyler,  Amarillo,  TX. 
FOR  FURTHER  ■TOOMATION  CONTACT:  Jmiy 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806)  477-3125. 
SUPPLEMENTARY  MPORMATION:  Purpose  of 
the  Committee:  The  Board  provides 
input  to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Agenda: 
10:00  a.m.  Welcome — ^Agenda 

Review — ^Approval  of  Minutes 
10:15  a.m.  Co-Chair  Comments 
10:30  a.m.  Ex-Offido  Reports 


11:00  a.m.  Updates — Occurrence 

Reports— DOE 
11:45  a.m.  Limch 
12:30  p.m.  Task  Force/Subcommittee 

Minutes 
1:30  p.m.  Presentation 
2:20  p.m.  Closing  Remarks 
2:30  p.m.  Adjourn 

Public  Participation:  Th^  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Designated  federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facihtete  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
progranunatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:  pm  on 
Friday;  8:30  am  to  noon  on  Satxirday; 
and  2:  pm  to  6:  pm  on  Sunday,  except 
for  Federal  holidays.  Additionally,  there 
is  a  Public  Reading  Room  located  at  the 
Carson  County  Public  Libruy,  401  Main 
Street,  Panhandle,  TX  phone  (806)  537- 
3742.  Hours  of  operation  are  from  9:  am 
to  7:  pm  on  Monday;  9:  am  to  5:  pm, 
Tuesday  through  Friday;  and  closed 
Saturday  and  Simday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  ot  calling  Jerry  S.  Johnson  at 
the  addrcKBS  or  telephone  number  listed 
above. 

Issued  at  WashingtoD,  DC  on  May  7, 1999. 
Kachel  M.  SuBuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-12324  Filed  5-14-99;  8:45  am] 
■LUNQ  OOOE  MaO-01-# 


DEPARTMENT  OF  ENERGY 

Envkonmantal  Management  SHa- 
SpacMc  Advlaofy  Board,  Rocky  FMa 

AOENCY:  Department  of  Energy. 
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ACTKM:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Thiursday,  June  3, 1999.  6  p.m.- 
9:30  p.m. 

ADDRESSES:  College  Hill  Library,  (Front 
Range  Community  College),  3705  West 
112th  Avenue,  Westminster,  CO  80021. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/StaH  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Smte  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  information: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

TentatiTe  Agenda 

1.  The  Board  will  discuss  soil 
remediation  and  cleanup  levels  at  the 
Rocky  Flats  site. 

2.  RFCAB  wiU  receive  an  initial 
presentation  on  public  participation  and 
stewardship  decision-making. 

3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 


420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9  a.m.  to  4 
p.m.  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  calling  Deb  Thompson  at  the  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  May  11, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[PR  Doc.  99-12326  Filed  5-14-99;  8:45  am] 

BHJJNG  COOe  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Managennent  Site- 
Specific  Advisory  Board,  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

StiMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge. 

DATES:  Wednesday,  June  2, 1999:  6:00- 
9:30  p.m.  Board  Meeting. 

ADDRESSES:  Garden  Plaza,  215  S.  Illinois 
Avenue,  Oak  Ridge,  TN  37830. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marianne  Heiskell,  Federal  Coordinator/ 
Ex-Officio  Officer,  Department  of  Energy 
Oak  Ridge  Operations  Office,  P.O.  Box 
2001,  EM-90,  Oak  Ridge,  TN  37831, 
(423) 576-0314. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  reconmiendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Toxic  Release  Inventory  Geographic 
Information  Survey  Data — ^Dr.  Solomon 
Pollard  (EPA  Region  4) 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wash  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 


comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Bmlding,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  Kevin  Rohrer  at  the 
address  listed  above. 

Issued  at  Washington,  DC  on  May  12, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management^ 

Officer. 

[PR  Doc.  99-12327  Filed  5-14-99;  8:45  am] 

BKUNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  High  Energy  Physics 
Advisory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP).  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 

DATES:  Monday,  July  12, 1999;  9K)0  a.m. 
to  6:00  p.m.;  and  Tuesday,  July  13, 
1999;  8:30  a.m.  to  4:00  p.m. 

ADDRESSES:  Holiday  Inn,  2  Montgomery 

Village  Avenue,  Gaithersburg,  Maryland 

20879. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

E.  Metzler,  Executive  Secretary;  High 

Energy  Physics  Advisory  Panel;  U.S. 

Department  of  Energy;  19901 

Germantown  Road;  Germantown, 

Maryland  20874-1290;  Telephone:  301- 

903-2979. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  en^gy 
physics  research  program. 

Tentative  Agenda 

Monday,  July  12. 1999,  and  Tuesday, 
July  13, 1999 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

•  Discussionof  National  Science 
Foundation  Elementary  Particle 
Physics  Program 

•  Discussion  of  High  Energy  Physics 
University  Programs 

•  Reports  on  and  Discussion  of  the  Use 
of  Networks  and  Computing  in  High 
Energy  Physics 
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•  Reports  on  and  Discussion  of  U.S. 
Large  Hadron  Collider  Activities 

•  Reports  on  and  Discussions  of  Topics 
of  General  Interest  in  High  Energy 
Physics 

•  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  John 
E.  Metzler  at  301-903-5079  (fax)  or 
john.e.metzler@science.doe.gov  (e-mail). 
You  must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Reasonable  provision  will 
be  made  to  include  the  scheduled  oral 
statements  on  the  agenda.  The 
Chairperson  of  the  Panel  will  conduct 
the  meeting  to  facilitate  the  orderly 
conduct  of  business.  Public  comment 
will  follow  the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  S.W.; 
Washington,  D.C.,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  May  11, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  99-12325  Filed  5-14-99;  8:45  am) 

HLUNQ  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2819-000] 

Key-Span-Ravenswood,  Inc.,  Notioe  of 
FHing 

May  7, 1999. 

Take  notice  that  on  May  5, 1999, 
KeySpan-Ravenswood,  Inc.  (KeySpan- 
Ravenswood),  tendered  for  filing  an 
Energy  Sales  Tari^.  The  Tariff  is 
intended  to  provide  KeySpan- 
Ravenswood  with  the  ability  to  engage 
in  transactions  for  the  sale  of  energy  at 
negotiated  rates  up  to  cost-based  caps. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  17, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  puty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-12328  Filed  5-14-99;  8:45  am] 
MJJNQ  CODE  enr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-003] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  HHng 

May  11, 1999. 

Take  notice  that  on  May  5, 1999, 
pursuant  to  18  CFR  154.7  and  154.203, 
and  in  compliance  with  Commission 
letter  order  issued  March  20, 1997,  in 
Docket  No.  RP97-225-000, 
TransColorado  Gas  Transmission 
Company  tenders  for  filing  and 
acceptance,  to  be  effective  April  1, 1999, 
Third  Revised  Sheet  No.  21  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff 
(TransColorado's  tariff). 

The  tendered  tariff  sheet  revises 
TransColorado's  Tariff  to  implement  a 
new  negotiated-rate  transaction  between 
TransColorado  and  Texaco  Natiual  Gas 
Inc.,  to  be  effective  April  1, 1999. 
TransColorado  has  sought  waiver  of  18 
CFR  154.207  so  that  the  tendered  tariff 
sheet  may  become  effective  April  1, 
1999. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  New  Mexico  Public 
Utilities  Commission  and  the  Colorado 
Public  Utilities  Conmiission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  actiou  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-12331  Filed  5-14-99;  8:45  am] 

MLLMQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  RP90-302-O00] 

Vildng  Gas  Transmission  Company; 
Notice  of  Tariff  FHing 

May  11. 1999. 

Take  notice  that  on  May  4, 1999, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1 ,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  Jime  3, 1999: 

Fifth  Revised  Sheet  No.  82 
Fifth  Sheet  No.  86 
Original  Sheet  No.  86A 
Ninth  Revised  Sheet  No.  87 

The  purpose  of  this  filing  is  to  remove 
a  reference  to  defunct  Section  284.13  of 
the  Commission's  Regulations  from 
Viking's  tariff  and  to  clarify  and  revise 
Viking's  right-of-first-refusal  procedures 
consistent  with  established  precedent. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fBd.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-12329  Filed  5-14-99;  8:45  am] 

BHJJNG  CODE  6717-01-«l 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofflmission 

[Doclwt  No.  GT9»-27-000] 

Wllilaton  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Rling 

May  11. 1999. 

Take  notice  that  on  May  3, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  1250  West 
Century  Avtnue,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  April 
30, 1999: 

Second  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  6A 
Second  Revised  Sheet  No.  7 
Fourth  Revised  Sheet  No.  8 
Fifth  Revised  Sheet  No.  9 
Fourth  Revised  Sheet  No.  10 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  System  Maps  with  the  most 
recent  information  available. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-12332  Filed  5-14-99;  8:45  am) 
■UMQ  CODE  tni-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MT9»-1 2-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

May  11,  1999. 

Take  notice  that  on  May  3, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  1250  West 
Century  Avenue,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  April  1, 
1999: 

Second  Revised  Volume  No.  1 

Sixth  Revised  Sheet  No.l 

Eleventh  Revised  Sheet  No.l87 

1st  Rev  Fifth  Revised  Sheet  No.  188  (Effective 

April  1, 1999) 
Sub  Sixth  Revised  Sheet  No.188  (Effective 

April  20, 1999) 
First  Revised  Sheet  No.232D 
Second  Revised  Sheet  No.233 
Fifth  Revised  Sheet  No.234 
First  Revised  Sheet  No.239 
Sheet  Nos.  240-242 
Third  Revised  Sheet  No.243 

First  Revised  Volume  No.  1-A 
Title  Sheet 

Williston  Basin  states  that  on  April  1, 
1999,  it  transferred  all  company-owned 
production  reserves,  appurtenant 
production-related  facilities  and 
associated  services  of  WBI  Production, 
its  merchant  division,  to  WBI 
Production,  Inc.,  a  non-jurisdictional, 
wholly-owned  subsidiary  of  WBI 
Holdings,  Inc.,  Williston  Basin's  parent. 
As  of  that  date,  WBI  Production  no 
longer  exists  as  a  merchant  sales 
division  of  Williston  Basin.  As  a  residt 
of  the  transfer  of  production  reserves, 
related  facilities  and  associated  services, 
WBI  Production,  Inc.,  is  an  affiliate  of 
Williston  Basin  but  not  a  "marketing 
affiliate",  as  defined  vdthin  the  context 
of  FERC  Order  Nos.  566,  et  seq. 

Williston  Basin  also  states  that  it  filed 
the  instant  tariff  sheets  to  reflect  the 
cancellation,  in  its  entirety,  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  and  associated  services  of  Williston 
Basin  Interstate  Pipeline  Company,  d/b/ 
a  WBI  Production. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Coinmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-12333  Filed  5-14-99;  8:45  am] 

BILUNG  CODE  8717-4)1-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-271-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  11, 1999. 

"Take  notice  that  on  May  5, 1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
ofMay  1,1999: 

Substitute  Seventh  Revised  Sheet  No.  6 
Substitute  Tenth  Revised  Sheet  No.  6A 

Williams  states  that  it  submitted  its 
second  quarter  1999  report  of  GSR  costs 
on  March  31,  1999,  pursuant  to  Article 
14  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.l.  the  original  tariff  sheets  filed  on 
March  31, 1999,  in  this  docket 
contained  surcharges  which  were  filed 
March  1, 1999,  in  Docket  No.  RP99-257. 
The  tariff  sheets  filed  in  Docket  No. 
RP99-257  were  suspended  by  order 
issued  March  31, 1999.  The  tendered 
tariff  sheets  reflected  the  omission  of  the 
suspended  surcharges. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commission. 

Any  person  desirin^to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 
filed  as  {xtivided  in  Section  154.210  of 
the  Commissimi's  Regulations.  Protests 
will  be  considered  by  the  Commisnm 
in  determining  the  appn^Hiate  action  to 
be  t^en,  but  will  not  serve  to  make 
IHt}testants  pwties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commissicm  and  are  available  for  puUic 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  cm  the 
w^  at  http://www.finc.  fiBd.us/(Maline/ 
limsJitm  (call  202-208-2222  for 
assistance. 
Davkl  P.  BMrfH*,. 
Secretoiy. 

(FR  Doc.  99-12330  Filed  5-14-99;  8:45  am] 
■UMQ  COBC  cnr-ti-w 


ENVMONMENTAL  PROTECTION 
AGENCY 


[AD-fm.-C343^ 


iwAHuous  AvraiRniniK  Hwmon  or 
SolMduto  for  standards  UMtar  Swilon 
112oniwClMnAirAct 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revisions  to 
promulgation  schedule  for  standards. 

—    -  ■ 

SUMMAIIY:  This  notice  publishes 
revisions  to  the  schedule  for  the  - 
promulgation  of  standards  for  sources  of 
hazardous  air  pollutants  (HAP). 
Required  under  section  112(c)  and  (e)  of 
the  Clean  Air  Act  (CAA),  the  source 
category  list  and  the  schedule  for 
standards  constitute  a  significant  part  of 
the  EPA's  agenda  for  regulating 
stationary  sources  of  air  toxic  emissions. 

The  schedule  for  standards,  required 
imder  CAA  section  112(e),  organized  the 
source  categories  into  groups  of  four 
separate  timeframes  with  promulgation 
deadlines  of  November  15, 1992; 
November  15, 1994;  November  15, 1997; 
and  November  15,  2000.  The  EPA  refers 
to  these  groups  of  foiff  separate 
timeframes  as  2-year,  4-yearT  7-year,  and 
10-year  bins,  respectively.  Today's 
notice  annoimces  a  scheduling  change 
for  two  soiure  categories  fit>m  the  7-year 
bin  to  the  10-year  bin  and  two  soiuce 
categories  fit)m  the  10-year  bin  to  the  7- 
year  bin.  In  addition,  this  notice  corrects 
the  schedule  for  a  source  category 
recently  added  to  the  list. 

EFFECTIVE  DATE:  May  17, 1999. 
ADDRESSES:  Docket  No.  A-90-49, 
containing  supporting  information  used 
in  development  of  this  notice,  is 
available  for  public  inspection  and 


cc^ying  betweoi  8  a.m.  and  5:30  p.m., 
Monday  throu^  Friday,  excludii^  legal 
holidays.  The  docket  is  located  in  the 
EPA's  Air  ud  Radiation  Docket  and 
Infbrmatioo  Center,  Waterside  Mall, 
Room  M-1500, 401  M  Street,  SW. 
WashiBgtan,  DC  20460,  or  by  calling 
(202)  26<^7548.  A  reastMiable  fee  may 
be  diarged  for  copying  dockM  materials. 
FOR  FURTNEII  WfOWiATION  CONTACT:  Fat 
information  cooceming  this  notice, 
contact  Ms.  Maria  No^,  Emissions 
Standards  Divisiw  (MD-13),  U.S.  EPA, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Paric, 
North  Carolina  27711.  telephone 
number  (919)  S41-5607.  facsimile 
number  (919)  541-3470,  electronic  mail 
address  "noell.mariaOepa.gov". 
rARVI 


L  Wkat  Is  tka  HMM7  anha  Sowce 
Catagpry  Lit  — d  SdwirieT 

Tlie  CAA  amendments  of  1990  (Public 
Law  101-549)  require,  under  secticm 
112,  that  the  Agency  list  categories  of 
soiuces  emitting  HAP  and  promulgate 
national  emission  standards  for  HAP 
(NESHAP)  in  order  to  control,  reduce,  or 
otherwise  limit  the  emissions  of  HAP 
from  such  categories  of  major  and  area 
sources.  Piusuant  to  the  various  specific 
listing  requirements  in  section  112(c), 
we  published  on  Jidy  16, 1992  (57  FR 
31576),  a  list  of  174  categories  of  ma|or 
and  area  sources — referred  to  as  the 
"initial  list" — for  which  we  would 
develop  emission  standards.  Following 
this  listing,  pursuant  to  requirements  in 
section  112(e),  on  December  3, 1993  (58 
FR  63941),  we  published  a  schedule  for 
the  promulgation  of  emission  standards 
for  each  of  the  174  listed  source 
categories. 

When  we  publish  notices  that  affect 
actions  relating  to  individual  source 
categories,  it  is  important  to  reflect  the 
resultant  changes  on  the  list  and 
schedule.  On  June  4, 1996  (61  FR 
28197),  we  published  a  notice  that 
referenced  all  previous  listing  and 
schedule  changes  and  consolidated 
those  actions,  along  with  several  new 
actions,  into  a  revised  source  category 
list  and  schedule.  We  published  a 
subsequent  notice  on  February  12, 1998 
(63  FR  7155),  which  again  updated  the 
list  and  schedule.  You  should  read  these 
previous  notices  for  information  relating 
to  development  of  the  initial  list  and 
schedule. 

n.  Why  Is  EPA  Issuing  This  Notice? 

This  notice  annoimces  scheduling 
changes  for  promulgating  standards. 
This  action  moves  two  soiuce  categories 
frt>m  the  7-year  bin  to  the  10-year  bin: 

•  Petroleiun  Refineries — Catalytic 
Cracking  (Fluid  and  Other)  Units, 


Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units;  and 

•  Primary  Copper  Smelting. 

Also,  to  ensure  that  we  stul  meet  the 
CAA  section  112(eKl)  scheduling 
reqiiirements,  we  are  coxmtering  these 
scheduling  changes  by  moving  two 
source  categories  forward  to  the  7-year 
bin: 

•  Hydrogen  Fluoride  Production;  and 

•  Butadiene-Fuifiual  Cotrimer  (R-11) 
Production. 

Additionally,  this  notice  announces 
one  other  scheduling  change.  We  are 
correcting  the  promulgation  deadline  for 
the  Natural  Gas  TranniiissicHi  and 
Storage  source  category,  which  we 
added  to  the  original  source  cat^CHy 
list,  frtan  November  15, 1997  to 
November  15,  2000. 

m.  What  Kevisioiis  Is  EPA  Makii^  to 
ftm  Source  Csl^ory  Sc^sdider 

The  following  sections  describe  the 
new  revisions  to  the  source  category 
schediile  since  the  February  12, 1998 
publication. 

A.  Cwrections  to  Previous  Notice 

The  Administrator  may  at  any  time 
add  categOTies  and  subcategories  of  HAP 
to  the  original  source  category  list  based 
on  the  same  criteria  used  to  develop  the 
original  list.  Section  112(cK5)  states  that 
the  Administrator  shall  promulgate 
standards  to  regulate  HAP  emissions 
firom  these  added  categories  and 
subcategories  within  10  years  after 
enactment  of  the  CAA  amendments  of 
1990  (i.e.,  by  November  15,  2000,  the 
10-year  bin  date)  or  within  2  years  after 
the  date  on  which  the  category  or 
subcategory  was  listed,  whichever  is 
later. 

This  Federal  Register  notice 
announces  one  scheduling  change  to 
correct  the  regiilatoiy  promulgation  date 
for  the  Natural  Gas  Transmission  and 
Storage  source  category.  In  our  last 
notice  regarding  changes  to  the  source 
category  list,  on  February  12, 1998,  we 
incorrectly  indicated  that  this  category 
was  a  subset  of  the  Oil  and  Natural  Gas 
Production  source  category. 
Consequently,  we  did  not  consider  it  to 
be  subject  to  the  scheduling 
requirements  of  section  112(c)(5),  and 
we  placed  it  in  the  same  regulatory  bin 
as  the  Oil  and  Natural  Gas  Production 
source  category  (i.e.,  the  7-year  bin). 
However,  in  a  February  6, 1998  Federal 
Register  notice  of  proposed  maximum 
achievable  control  technology  (MACT) 
standards  for  the  Oil  and  Natural  Gas 
Production  and  the  Natural  Gas 
Transmission  and  Storage  soiuce 
categories  (63  FR  6287),  we  had 
amended  the  source  category  list  to  add 
Natural  Gas  Transmission  and  Storage 
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as  a  separate  source  category,  distinct 
from  the  originally  listed  Oil  and 
Natural  Gas  Production  soiutie  category. 
As  such,  the  Natural  Gas  Transmission 
and  Storage  source  category  is  subject  to 
the  scheduling  requirements  of  section 
112(c)(5).  Therefore,  in  this  notice,  we 
are  correcting  the  promulgation 
deadline  for  the  Natviral  Gas 
Transmission  and  Storage  source 
category  from  November  15, 1997  to 
November  15,  2000. 

B.  Moving  Standards  Promulgation 
Deadlines  for  Source  Categories 

In  the  December  3, 1993  notice,  we 
scheduled  the  initially  listed  source 
categories  for  regulation  such  that 
exactly  50  percent  (87  out  of  174)  would 
be  promulgated  by  November  15, 1997. 
Consequently,  in  order  to  continue  to 
satisfy  the  numerical  and  temporal 
requirements  of  section  112(e)(1),  any 
change  that  would  delay  the  deadline 
for  a  source  category  schedided  for 
regulation  by  November  15, 1997  must 
be  offset  by  a  corresponding  shifting  of 
a  source  category  from  the  November 
15,  2000  regulatory  timeframe  forward 
to  the  November  15, 1997  timefrBme. 

1.  Primary  Copper  Smelting  and 
Hydrogen  Fluoride  Production 

The  schedule  for  Primary  Copper 
Smelting,  which  we  included  in  the 
initial  source  category  schedule  in 
December  1993,  is  being  changed  frt)m 
November  15, 1997  to  November  15, 
2000.  The  schedule  for  Hydrogen 
Fluoride  Production,  published  in  the 
same  notice  (58  FR  63941,  December  3, 
1993),  is  being  changed  bom  November 
15,  2000  to  November  15,  1997.  Moving 
Primary  Copper  Smelting  to  the  10-year 
bin  will  allow  us  additional  time  to 
address  issues  raised  by  comments 
received  on  the  April  20, 1998  proposal 
(63  FR  19581). 

Because  we  included  the  standard  for 
Hydrogen  Fluoride  Production  as  part  of 
the  Generic  MACT  proposal,  published 
October  14, 1998  (63  FR  55177),  it  will 
be  ahead  of  its  initial  regulatory 
deadline  and,  therefore,  can  be  used  in 
place  of  the  Primary  Copper  Smelting 
source  category  in  order  to  address  the 
statutory  requirement  of  completion  of 
50  percent  of  the  initially  listed  source 
categories  by  November  15, 1997. 

2.  Petroleum  Refineries — Catalytic 
Cracking  (Fluid  and  Other)  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units  and  Butadiene-Furfural 
Cotrimer  (R-H)  Production 

This  notice  also  announces  the 
change  of  schedules  for  the  Petroleum 
Refineries — Catalytic  Cracking  (Fluid 
and  Other)  Units,  Catalytic  Reforming 


Units,  and  Sulfur  Plant  Units  source 
category  and  the  Butadiene-Furfural 
Cotrimer  (R-11)  Production  source 
category.  The  schedule  for  Petroleum 
Refineries — Catalytic  Cracking  (Fluid 
and  Other)  Units,  Catalytic  Reforming 
Units,  and  Sulfur  Plant  Units,  which  we 
included  in  the  initial  source  category 
schedule  in  December  1993,  is  being 
changed  from  November  15, 1997  to 
November  15,  2000.  The  schedule  for 
Butadiene-Furfural  Cotrimer  (R-11) 
Production,  published  in  the  same 
notice  (58  FR  63941,  December  3, 1993), 
is  being  changed  from  November  15, 
2000  to  November  15, 1997. 

The  Office  of  Mobile  Sources  will 
soon  be  proposing  standards  that  will 
limit  the  amoimt  of  sulfur  in  gasoline. 
Some  petroleum  refineries  may  comply 
with  the  gasoline  sulfur  standards  by 
removing  both  sulfur  and  metals  from 
the  feed  to  the  Catalytic  Cracking  Units 
(CCU),  and  thereby  reduce  metallic  HAP 
emissions  from  the  CCU  regeneration 
vent.  We  have  moved  the  Petroleum 
Refineries — Catalytic  Cracking  (Fluid 
and  Other)  Units,  Catalytic  Reforming 
Units,  and  Sulfur  Plant  Units  source 
category  to  the  10-year  bin  to  gain 
understanding  of  the  effects  of  the 
gasoline  sulfur  standards  on  refineries, 
decide  how  our  final  MACT  rule  should 
address  these  effects,  and  coordinate  the 
implementation  and  compliance  aspects 
of  the  MACT  rule  with  the  schedule  for 
implementation  of  the  gasoline  sulfur 
program. 

Because  we  addressed  the  Butadiene- 
Furfural  Cotrimer  (R-11)  Production 
source  category  in  the  Pesticide  Active 
Ingredient  Production  proposal  (62  FR 
60565,  November  10, 1997),  this  source 
category  will  be  ahead  of  its  initial 
regulatory  deadline  of  November  15, 
2000  and,  therefore,  can  be  used  in 
place  of  the  Petroleum  Refineries — 
Catalytic  Cracking  (Fluid  and  Other) 
Units,  Catalytic  Reforming  Units,  Sulfur 
Plant  Units  source  category. 

IV.  Is  This  Action  Subject  to  Judicial 
Review? 

Section  112(e)(3)  states  that  the 
determination  of  priorities  for 
promulgation  of  standards  for  the  listed 
source  categories  is  not  a  rulemaking 
and  is  not  subject  to  judicial  review, 
except  that,  failure  to  promulgate  any 
standard  pursuant  to  the  schedule 
established  imder  section  112(e)  shall  be 
subject  to  review  under  section  304  of' 
the  CAA.  Section  112(e)(4)  states  that, 
notwithstanding  section  307  of  the  Act, 
no  action  of  the  Administrator  listing  a 
source  category  or  subcategory  under 
section  112(c)  shall  be  a  final  Agency 
action  subject  to  judicial  review,  except 
that  any  such  action  may  be  reviewed 


under  section  307  when  the 
Administrator  issues  emission  standards 
for  such  pollutant  or  category. 
Therefore,  today's  schedide  is  not 
subject  to  judicial  review. 

V.  Is  EPA  Asking  for  Public  Comment? 

Prior  to  issuance  of  the  initial  source 
category  list,  we  published  a  draft  initial 
list  for  public  comment  (56  FR  28548, 
June  21, 1991).  Although  we  were  not 
required  to  take  public  comment  on  the 
initial  source  category  list,  we  believed 
it  was  useful  to  solicit  input  on  a 
number  of  issues  related  to  the  list. 
Indeed,  in  most  instances,  even  where 
there  is  no  statutory  requirement  to  take 
comment,  we  solicit  public  comments 
on  actions  we  are  contemplating.  We 
have  decided,  however,  that  it  is 
unnecessary  to  solicit  additional  public 
comment  on  the  revisions  reflected  in 
today's  notice.  Interested  parties  will 
have  the  opportunity  to  provide 
comments  on  individual  emissions 
standards. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  action  is  A-9Q-49. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  Agency  in  the  development  of  this 
revised  list  of  categories  of  sources  and 
revised  schedule  for  standards.  The 
principal  purpose  of  this  docket  is  to 
allow  interested  psirties  to  identify  and 
locate  dociunents  that  serve  as  a  record 
of  the  process  engaged  in  by  the  Agency 
to  publish  today's  revision  to  the  initial 
list  and  schedule.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  which  is  listed  in 
the  ADDRESSES  section  of  this  notice. 

B.  Regulatory  Requirements 
1.  General 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information  sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  Executive  Order 
13084  (Consultation  and  Coordination 
with  Indian  Tribal  Governments), 
Executive  Order  12875  (Enhancing  the 
Intergovernmental  Partnership),  the 
Regulatory  Flexibility  Act,  the  National 
Technology  Transfer  and  Advancement 
Act,  and  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  today's 
notice.  Also,  this  notice  does  not 
contain  any  information  collection 
requirements  and,  therefore,  is  not 
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subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq. 

2.  Executive  Order  12866.  and  Office  of 
Management  and  Budget  (OMB)  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  die  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  today's  notice  is 
considered  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  For  this  reason,  this 
action  underwent  review  by  the  OMB. 

Dated:  May  10, 1999. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  99-12370  Filed  5-14-99;  8:45  amj 
BRJJNG  COOE  tSeO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6343-9] 

Oxygenate  Use  in  GaeoUne  Panel 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  oxygenate  use  in 
gasoline  panel  meeting. 

SUMMARY:  On  November  30, 1998,  U.S. 
Environmental  F*rotection  Agency 
Administrator  Carol  M.  Browner 
aimoimced  the  creation  of  a  blue-ribbon 
panel  of  leading  experts  fitim  the  public 
health  and  scientific  communities, 
automotive  fuels  industry,  water 
utilities,  and  local  and  State  government 
to  review  the  important  issues  posed  by 
the  use  of  MTBE  and  other  oxygenates 
in  gasoline.  EPA  created  the  panel  to 


gain  a  better  understanding  of  the  public 
health  concerns  raised  by  the  discovery 
of  MTBE  in  some  water  supplies.  The 
panel  will  be  chaired  by  Mi.  Daniel 
Greenbaum,  President  of  the  Health 
Effects  Institute  (HEI)  of  Cambridge, 
Massachusetts. 

This  notice  announces  the  time  and 
place  for  the  next  meeting  of  the  panel. 
DATES:  The  blue-ribbon  panel  reviewing 
the  use  of  oxygenates  in  gasoline  will 
conduct  its  next  meeting  on  Monday 
and  Tuesday,  May  24  and  25, 1999,  in 
Washington,  DC  beginning  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held 
from  10  a.m.  to  7  p.m.  on  Monday,  May 
24th  and  frt)m  8:30  a.m.  until 
approximately  5:30  p.m.  on  Tuesday, 
May  25th  at  the  Wyndham  City  Center 
Hotel,  1143  New  Hampshire  Ave.,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460,  (202)  564-9674, 
or  John  Brophy  at  (202)  564-9068. 
Information  can  also  be  found  at 
www.epa.gov/oms/consumer/fuels/ 
oxypanel/blueribb.htm. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
fifth  in  a  series  of  meetings  at  locations 
arotmd  the  coimtry  to  hear  from 
regional  and  national  experts  on  the 
fects  concerning  oxygenate  use  in  fuel. 
There  will  be  no  open  public  comment 
period  during  this  meeting.  Written 
comments  to  the  panel  can  be  mailed  to 
U.S.  EPA,  401  M  Street,  SW,  Mail  Code 
6406J  (Attn:  Blue-Ribbon  Panel), 
Washington,  DC  20460.  Panel  members 
will  be  provided  with  copies  of  all 
written  submissions. 

Dated:  May  12, 1999. 
MaigoT.  Oge, 

Director,  Office  of  Mobile  Sources. 
(FR  Doc.  99-12460  Filed  5-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6343^ 

Evaluation  of  "Incentives  for  Setf- 
Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of 
Violations"  Policy  Statement, 
Proposed  Revisions  and  Requect  for 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Policy  statement  and  request  for 
public  conunent  on  proposed  revisioc*!. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the 


preliminary  results  of  its  evaluation  of 
the  effiectiveness  of  EPA's  "Incentives 
for  Self-Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of 
Violations"  (Audit  Policy)  and  solicits 
public  comment  on  proposed  revisions 
to  the  Audit  Policy  Uiat  are  based  on  the 
evaluation.  The  proposed  revisions 
include  broadening  the  period  for 
prompt  disclosiu«  from  10  to  21  days, 
clarifying  the  availability  of  Policy  relief 
in  multi-facility  contexts,  and  providing 
that  entities  meeting  all  of  the  Policy 
conditions  except  for  "systematic 
discovery"  will  not  be  recommended  for 
criminal  prosecution.  EPA  developed 
the  Audit  Policy  to  enhance  protection 
of  hiunan  health  and  the  environment 
by  encouraging  entities  to  voluntarily 
discover,  and  disclose  and  correct 
violations  of  environmental 
requirements.  EPA  published  the  Audit 
Policy  in  the  Federal  Register  at  60  FR 
66705  on  December  22, 1995. 
DATES:  EPA  requests  interested  parties 
to  comment  on  this  notice  in  writing. 
Comments  must  be  received  by  July  16, 
1999. 

ADDRESSES:  Submit  three  copies  of 
comments  to  the  EPA  Audit  Policy 
Docket,  401  M  Street  SW,  Mail  Code 
2201  A,  Room  4033,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  documentation  relating  to 
the  development  and  evaluation  of  this 
Policy  are  contained  in  the  EPA  Audit 
Policy  Docket.  Documents  from  the 
docket  may  be  requested  by  calling 
(202)  564-2614,  requesting  an  index  to 
docket  #C-94-01,  and  faxing  dociunent 
requests  to  (202)  501-1011.  Hours  of 
operation  are  8  a.m.  to  4  p.m.,  e.s.t., 
Monday  through  Friday,  except  legal 
holidays.  Additional  contact  is 
Catherine  Malinin  Dunn,  at  (202)  564- 
2629. 

SUPPLEMENTARY  INFORMATION: 
L  Explanation  of  Notice 

A.  Executive  Summary 

EPA  initiated  the  Audit  Policy 
Evaluation  as  part  of  EPA's  commitment 
set  forth  in  the  Policy  at  60  FR  at  66712. 
The  major  preliminary  findings  of  the 
Audit  Policy  Evaluation,  and  the  major 
proposed  revisions  to  the  Policy  and  its 
implementation,  are  as  follows: 

•  Discovery  and  correction  of 
violations  under  the  policy  have 
removed  pollutants  from  the  air  and 
water,  reduced  health  and 
environmental  risks  and  improved 
public  information  on  potential 
environmental  hazards. 

•  EPA  has  consistently  apphed  the 
policy. 
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•  Use  of  the  policy  has  made  EPA 
aware  of  new  environmental  issues. 

•  Useof  the  policy  has  been 
widespread  (as  of  March  1,  1999,  455 
entities  have  disclosed  violations  at 
approximately  1850  facilities), 
including  significant  multi-facility 
disclosures  (16  parent  companies 
disclosed  the  same  types  of  violations  at 
over  900  facilities). 

•  Users  of  the  policy  report  a  very 
high  satisfaction  rate  with  88%  of  the 
respondents  stating  that  they  would  use 
the  Policy  again  and  84%  stating  that 
they  would  recommend  the  Policy  to 
clients/coimterparts . 

•  Most  disclosures  involve 
monitoring  and  reporting  violations  in 
federally-run  programs  (i.e.,  not  in 
programs  that  states  are  authorized  or 
approved  to  administer  and  enforce). 

•  The  policy  encourages  specific 
improvements  in  auditing  programs  and 
environmental  management  systems. 

•  The  most  frequently  suggested 
change  to  the  policy  is  expansion  of  10- 
day  disclosure  period. 

•  The  most  frequently  suggested 
change  to  policy  implementation  is 
shortening  the  time  to  process  cases. 

Based  on  these  major  findings  and 
others,  EPA  proposes  specific 
improvements  to  the  Policy.  One 
significant  proposed  revision  is  to 
broaden  the  prompt  disclosure  period 
from  10  to  21  days.  EPA  also  proposes 
to  clarify  that  a  facility  in  many 
circumstances  may  satisfy  the 
"independent  discovery"  condition 
even  where  inspections  or 
investigations  have  commenced  at,  or 
information  requests  have  been  issued 
to,  other  facilities  owned  by  the  same 
parent.  Another  proposed  change  is  to 
provide  that  entities  that  meet  all  of  the 
Policy  conditions  except  for  "systematic 
discovery"  would  not  be  recommended 
for  criminal  prosecution. 

Proposed  changes  to  implementation 
of  the  Policy  include  a  commitment  to 
reduce  the  time  to  process  Audit  Policy 
cases  by,  for  example,  encouraging 
disclosers  to  use  disclosure  checklists, 
so  that  EPA  receives  all  of  the 
information  it  needs  to  determine  policy 
applicability  and  resolve  cases  in  a 
timely  fashion.  The  Agency  also  plans 
particularly  to  encourage  disclosiues  at 
multi-facilities  because  such  disclosures 
effectively  leverage  resoiu'ces  of  the 
Agency,  allow  regulated  entities  to 
review  their  operations  holistically,  and 
benefit  the  environment.  For  the  same 
reasons,  sector-based  initiatives 
involving  the  Audit  Policy  also  figure 
prominently  in  the  future  of  EPA's 
enforcement  and  compliance  program. 


B.  Audit  Policy,  Audit  Policy  Evaluation 
and  Criteria  for  Effectiveness 

1.  Audit  Policy 

On  December  22, 1995,  EPA 
published  the  "Incentives  for  Self- 
Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of  Violations' 
(Audit  Policy)  in  the  Federal  Register  at 
60  FR  66705.  Today's  Notice  solicits 
public  comment  on  the  preliminary 
results  of  the  Audit  Policy  Evaluation 
and  the  specific  proposed  revisions  to 
the  Audit  Policy  and  its 
implementation. 

Under  the  Audit  Policy,  where 
violations  are  found  through  volimtary 
enviroimiental  audits  or  efforts  that 
reflect  a  regulated  entity's  due  diligence, 
are  promptly  disclosed  and 
expeditiously  corrected  and  meet 
certain  other  conditions  designed  to 
protect  public  health  and  the 
environment,  EPA  will  not  seek  gravity- 
based  (i.e.,  non-economic  benefit) 
penalties  and  will  reconunend  against 
criminal  prosecution  against  the 
regulated  entity.  EPA  will  reduce 
gravity-based  penalties  by  75%  for 
violations  that  are  volimtarily 
discovered,  and  are  promptly  disclosed 
and  corrected  in  accordance  with  the 
conditions  of  the  Policy,  even  if  not 
found  through  a  formal  audit  or  due 
diligence.  Finally,  the  Policy  restates 
EPA's  long-held  policy  and  practice  to 
refrain  from  routine  requests  for 
environmental  audit  reports. 

The  Policy  includes  important 
safeguards  to  deter  irresponsible 
behavior  and  protect  the  public  and 
environment.  For  example,  in  addition 
to  prompt  disclosure  and  expeditious 
correction,  the  Policy  requires 
companies  to  act  to  prevent  recurrence 
of  the  violation  and  to  remedy  any 
environmental  harm  which  may  have 
occurred.  Repeated  violations  or  those 
which  result  in  actual  harm  or  may 
present  an  imminent  and  substantial 
endangerment  are  not  eligible  for  relief 
under  this  Policy,  and  companies  will 
not  be  allowed  to  reap  a  significant 
economic  benefit  by  delaying  their 
investment  in  compliance.  Corporations 
remain  criminally  liable  for  violations 
that  demonstrate  or  involve  a  prevalent 
management  philosophy  that  concealed 
or  condoned  violations,  or  high-level 
corporate  officials'  or  managers' 
conscious  involvement  in,  or  willful 
blindness  to,  the  violation.  Individuals 
remain  liable  for  their  criminal 
misconduct.  The  Audit  Policy  is  on  the 
High  Priority  List  of  the  President's 
Reinventing  Environmental  Regulations 
program.  The  final  Audit  Policy  became 
effective  on  January  22, 1996. 


When  EPA  published  the  Audit 
Policy  as  a  Federal  Register  Notice  in 
December  of  1995,  the  Agency  stated'in 
the  Notice  that  the  Policy  was  intended 
as  guidance  and  did  not  represent  final 
agency  action.  At  the  time  of 
publication,  some  in  the  regulated 
community  had  argued  that  the  Policy 
be  converted  into  a  regulation  to 
"ensure  consistency  and  predictability." 
EPA  promised  in  the  Notice  that  it 
would  revisit  that  request  "if  it 
determines  that  a  rulemaking  is 
appropriate."  EPA  believes  there  is 
ample  evidence,  much  of  it  summarized 
in  this  Federal  Register  Notice,  that  the 
Policy  has  worked  well  as  guidance  and 
that  a  rulemaking  is  therefore 
unnecessary.  Nothing  in  today's 
document  is  intended  to  change  the 
status  of  the  policy  as  guidance,  as 
described  in  paragraph  n.G(3)  of  the 
1995  Audit  Policy.  60  FR  at  66712. 

U.S.  EPA  also  issued  a  policy  on 
Compliance  Incentives  for  Small 
Businesses  in  1996  (Small  Business 
Policy).  Under  the  Policy,  the  Agency 
will  eliminate  the  entire  civil  penalty 
for  certain  violations  if  a  small 
business— defined  as  an  entity 
emplojong  100  or  fewer  individuals — 
satisfies  the  policy's  conditions.  These 
conditions  include  a  good-faith  effort  to 
comply  by  either  receiving  on-site 
compliance  assistance  or  conducting  an 
environmental  audit  and  by  disclosing 
violations  promptly,  and  correcting 
them  withhi  six  months  of  discovery. 
Violations  excluded  from  the  policy's 
coverage  include  repeat  violations, 
those  involving  imminent  and 
substantial  endangerment  or  actual 
harm,  and  criminal  conduct. ' 

EPA  is  currently  evaluating  the 
effectiveness  of  the  Small  Business 
Policy.  The  Agency  will  be  publishing 
a  Federal  Register  Notice  in 
approximately  6  weeks  asking  for 
comments  on  the  Small  Business  Policy. 
As  part  of  the  Agency's  evaluations  of 
the  two  policies,  EPA  asks  for  comments 
in  this  Notice  on  the  advisability  of 
combining  the  Audit  Policy  with  the 
Small  Business  Policy.  In  partictilar,  the 
Agency  is  interested  in  whether  small 
businesses  would  be  more  likely  to 
audit  and  self-disclose  violations  (or 
seek  on-site  compliance  assistance)  if 
the  two  policies  were  merged.  EPA  is 
particularly  interested  in  hearing  the 


■  For  federal  facilities,  EPA  has  an  Incidental 
Violations  Response  Policy  (FVRP),  which  allows 
federal  facilities  to  obtain  penalty  mitigation  for 
violations  disclosed  and  corrected  during  an 
Environmental  Management  Review  pursuant  to  the 
IVRP.  The  rVRP  can  be  found  (within  the 
Environmental  Management  Review  Policy)  on 
EPA's  World  Wide  Web  site  at  http://www.epa.gov/ 
oeca/fedfac/policy/policy.html. 
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commeats  of  small  businesses  on  this 
point.  If  the  Agency  ultimately  decides 
not  to  merge  the  two  policies,  it  will 
insert  a  reference  to  the  Small  Business 
Policy  in  the  text  of  the  revised  Audit 
Policy.  Comments  concerning  small 
business  issues  received  in  response  to 
today's  Notice  will  be  considered  when 
EPA  reviews  comments  to  the  Small 
Business  Policy  Notice. 

2.  Audit  Policy  Use  and  General  ResiUts 

Use  of  the  Audit  Policy  has  been 
widespread.  As  of  March  1, 1999,  455 
organizations  had  disclosed  potential 
violations  at  approximately  1850 
facilities.  A  large  proportion  of  the 
facilities  (at  least  900)  were  the  subject 
of  multi-facility  disclosures  by  16  parent 
organizations.  The  rate  of  disclosure  has 
increased  every  year  the  Policy  has  been 
in  place. 

The  Audit  Policy  User's  Survey 
indicates  a  very  high  satisfaction  rate 
among  the  users  of  the  Policy,  vdth  88% 
of  the  respondents  stating  that  they 
would  use  the  Policy  again  and  84% 
stating  that  they  would  recommend  the 
Policy  to  clients/counterparts.  None 
stated  that  they  would  not  use  the 
Policy  again  or  not  recommend  its  use 
to  others.  Among  the  user  comments  are 
the  following: 

•  "Companies  can  avoid  penalties  for 
doing  the  right  thing.  And  everyone 
wins." 

•  "It  enhances  compliance, 
environmental  performance  and  de- 
polarization of  regidators  and  the 
regulated  community." 

•  "Very  good  experience.  It  allowed 
the  facility  to  proactively  respond  to 
address  a  compliance  issue  quickly 
without  delays  related  to  traditional 
command-and-control  enforcement." 

•  "In  general,  it  is  a  solid  program." 

•  "Created  a  partnership  of  trust 
between  regulator  and  reporting 
regulated  entity." 

•  "Ability  to  find,  report,  and  correct 
issues  in  a  cooperative  or  partnering 
role  with  EPA." 

Before  the  effective  date  of  the  final 
Audit  Policy  (and  the  April  3, 1995 
interim  Audit  Policy  that  preceded  it), 
EPA  had  differing  approaches  to  penalty 
mitigation  for  auditing,  disclosure  and 
correction  of  violations,  depending 
upon  the  specific  enforcement  policy 
involved.  The  EPA  Audit  Policy 
provides  a  common  penalty  mitigation 
approach  towards  systematic  discovery, 
prompt  disclosure  and  expeditious 
correction  of  envirormiental  violations 
across  all  environmental  statutes  and 
media.  The  Audit  Policy  states  that  it 
"supersedes  any  inconsistent  provisions 
in  media-specific  penalty  or 
enforcement  policies  *  *  *."  n.G.(l). 


With  respect  to  consistent  application 
of  the  Audit  Policy  to  civil  violations, 
EPA  established  the  Audit  Policy  Quick 
Response  Team  (QRT)  in  June  1995  to 
ensure  that  determinations  for  eligibility 
imder  the  Audit  Policy  are  consistent, 
expeditious  and  fair  nationally.  In 
January  1997,  the  Audit  Policy  QRT 
developed  the  Audit  Policy  Interpretive 
Guidance,  providing  useful  guidance  to 
regulated  entities,  the  EPA  Regions  and 
Headquarters  and  other  interested 
parties.  The  Audit  Policy  QRT  is 
comprised  of  senior  representatives 
from  EPA  Headquarters,  Regions  and 
the  Department  of  Justice. 

To  address  criminal  violations  that 
are  self-disclosed  imder  the  Audit 
Pohcy,  EPA  established  the  Voluntary 
Disclosure  Board  (VDB)  in  October 
1997.  The  VDB  serves  as  a  central  body 
for  consideration  of  all  voluntary 
disclosures  potentially  criminal  in 
nature;  its  purpose  is  to  ensure 
consistent  application  of  the  Policy 
nationwide  in  the  nationally-managed 
criminal  enforcement  program.  The 
VDB  is  comprised  of  members 
associated  with  the  criminal 
enforcement  program  at  EPA,  and  a 
member  from  the  Department  of  Justice, 
Environmental  Crimes  Section. 

EPA  has  made  the  Audit  Policy  and 
related  documents,  including  Agency 
guidance  interpreting  the  Policy  and 
general  interest  newsletters,  available  on 
the  World  Wide  Web  at  www.epa.gov/ 
oeca/polguid/polguidl  .html.  EPA's 
guidance  for  implementing  the  Audit 
Policy  in  the  context  of  criminal 
violations  can  be  foimd  at  http:// 
es.epa.gov/oeca/oceft/audpol2.htmJ. 

3.  Audit  Policy  Evaluation  and  Criteria 
for  Effectiveness 

Under  the  Public  Accountability 
section  of  the  Audit  Policy  (Part  D.H.), 
EPA  pledged  to  conduct  a  "study  of  the 
effectiveness"  of  the  Audit  Policy  by 
January  1999.  Pursuant  to  this  pledge, 
EPA  initiated  the  Audit  Policy 
Evaluation  in  spring  1998  to  review  the 
effectiveness  of  the  Audit  Policy  and  to 
recommend  any  appropriate  revisions  to 
the  Assistant  Administrator  for 
Enforcement  and  Compliance 
Assurance. 

EPA  is  using  the  following  criteria  to 
evaluate  the  effectiveness  of  the  Policy: 

•  Environmental  or  Human  Health 
Improvements  Resulting  from  the 
Policy. 

•  Prompt  Disclosure  and  Correction 
of  Violations. 

•  Improvements  in  Corporate 
Compliance  Programs. 


•  Awareness  of  New  Environmental 
Issues.^ 

Using  an  empirical,  fact-based 
approach,  EPA  developed  and  utilized 
the  Audit  Policy  Internal  Survey 
(Internal  Survey)  and  the  Audit  PoUcy 
User's  Survey  (User's  Survey),  and  will 
rely  upon  other  information  and  public 
comments.  Under  the  Internal  Survey, 
EPA  collected  information  from 
approximately  fifteen  Regional  and 
Headquarters  offices  that  process 
enforcement  cases  imder  the  Audit 
Policy.  The  residts  of  the  Internal 
Survey  include  information  about 
environmental  or  health  improvements, 
new  environmental  issues  about  which 
EPA  became  aware,  numbers  and  types 
of  Audit  Policy  cases,  time-frame  for 
resolving  cases,  reasons  why  entities  did 
not  qualify  for  Policy  relief,  and 
suggestions  for  improvements  to  the 
Policy  and  its  implementation. 

EPA,  through  its  contractor,  sent 
copies  of  the  User's  Survey  to  252  ' 


^The  Policy  sets  forth  the  following  evaluation 
criteria:  "H.  Public  Accountability 

( 1 )  Within  3  years  of  the  effective  date  of  this 
policy,  EPA  will  complete  a  study  of  the 
effectiveness  of  the  policy  in  encouraging: 

(a)  changes  in  compliance  behavior  within  the 
regulated  community,  including  improved 
compliance  rates: 

(b)  prompt  disclosure  and  correction  of 
violations,  including  timely  and  acctuate 
compliance  with  reporting  requirements: 

(c)  corporate  compliance  programs  that  are 
successful  in  preventing  violations,  improving 
environmental  performance  and  promoting  public 
disclosure: 

(d)  consistency  among  state  programs  that 
provide  incentives  for  voluntary  compliance. 

EPA  will  make  the  study  available  to  the  public." 
60  FR  at  66712. 

The  Audit  Policy  Evaluation  utilizes  criteria  (b) 
and  (c)  but  will  not  focus  on  criteria  (a)  and  (d).  An 
effori  to  measure  compliance  behavior  and 
compliance  rates  (criterion  (a))  is  underway  through 
the  National  Performance  Measures  Strutegy 
(Measures  Strategy).  As  performance  measures,  the 
Measures  Strategy  has  identified  an  "outcome"  of 
"self-policing  efforts  by  using  compliance  incentive 
policies"  (Set  5),  and  an  "output"  of  the  "number 
of  self-policing  settlements  concluded"  (Set  9). 
More  infonnation  regarding  the  Measures  Strat^y 
may  be  found  at  the  following  website:  es.epa.gov/ 
oeca/perfmeas. 

Consistency  among  state  compliance  incentive 
approaches  (criterion  (d))  is  not  an  EPA  goal  per  se. 
Rather,  EPA  encourages  balanced,  open  and 
imiovative  approaches  for  encouraging  protection  of 
human  health  and  the  environment.  Approximately 
eleven  states  have  developed  audit  policies^tfaat  are 
designed  to  encotirage  self-policing  without 
undermining  enforcement  or  the  public's  right  to 
access  environmental  information.  Other  states 
have  enacted  audit  privilege  and/or  immunity  laws. 
EPA  believes  that  such  laws  are  not  as  protective 
of  human  health  and  the  environment  as  policies 
because  they  invite  secrecy,  complicate 
investigations  and  criminal  prosecutions,  shield 
evidence  of  wrongdoing,  impede  enforcement 
discretion,  breed  litigation  over  the  scope  of  the 
privilege,  and  frustrate  public  access  to  information 
about  sources  of  pollution.  However,  such  laws  can 
be  narrowly  crafted  such  that  they  do  not  conflict 
with  miniiniim  federal  requirements. 
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regulated  entities  that  had  disclosed 
violations  under  the  Policy.  The  results 
of  the  User's  Survey  are  based  on 
responses  from  50  respondents  whose 
identities  are  not  known  to  EPA.  The 
results  include  information  about  user 
satisfaction,  the  extent  to  which  the 
Policy  encourages  improvements  in 
corporate  compliance  programs, 
motivations  for  using  the  Policy,  and 
suggestions  for  improvements  to  the 
Policy  and  its  implementation.  (Copies 
of  the  User's  Survey  results  will  be 
available  in  the  Audit  Policy  Docket, 
hereinafter,  "Docket".) 

EPA  also  held  several  informal 
meetings  and  conference  calls  with 
industry,  environmental  groups  and 
State  representatives  to  obtain  input  on 
the  evaluation.  On  January  26, 1999, 
and  February  3, 1999,  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  and  the  Vice  President's 
National  Partnership  for  Reinventing 
Government  (NPR)  hosted  two 
conferences  entitled  "Protecting  Public 
Health  and  the  Environment  through 
Innovative  Approaches  to  Compliance." 
The  first  was  held  in  Washington  D.C., 
followed  by  a  similar  conference  in  San 
Francisco,  California.  Both  conferences 
were  held  to  evaluate  the  success  of 
EPA's  enforcement  and  compliance 
assurance  programs  at  protecting  public 
health  and  the  environment  since  OECA 
was  reoiganized  five  years  ago.  The 
purpose  of  the  confarences  was  to 
discuss  the  actions  the  Agency  has 
taken  over  the  past  five  years  and  to 
solicit  ideas  bom  a  variety  of  different 
stakeholders  on  how  EPA  can  further 
improve  public  health  and  the 
environment  through  compliance 
efforts.  Participants  included 
environmental  and  community  groups, 
trade  associations,  small  and  large 
business  representatives,  academics, 
and  state,  local  and  tribal 
representatives.  These  stakeholders 
pioticipated  in  small  group  discussions 
addressing  the  topics  of  compliance 
assistance,  compUance  incentives, 
information  and  accountability,  and 
innovative  approaches  to  enforcement. 
OECA  also  published  a  Federal  Register 
Notice  soliciting  comments  on  how  EPA 
can  further  protect  and  improve  public 
health  and  die  environment  through 
new  compliance  and  enforcement 
approaches  (64  FR  10,144,  March  2, 
1999).  Conference  summaries  and  a 
copy  of  the  Federal  Register  Notice  are 
available  at  OECA's  website  at  http:// 
www.epa.gov/oeca/polguid/ 
oeca5sum.html. 

C.  A  udit  Policy  Evaluation 

Discussed  below  are  the  preliminary 
results  under  each  of  the  evaluation 


criteria,  based  upon  data  current 
through  the  fall  of  1998,  followed  by 
analyses  and  recommendations 
regarding  proposed  revisions  to  the 
Policy  and  its  implementation. 

1.  Environmental  or  Human  Health 
Improvements  Resulting  From  the 
Policy 

Use  of  the  Audit  PoUcy  has  resulted 
in  overall  benefits  to  human  health  and 
the  environment.  When  companies 
voluntarily  detect  and  correct  violations 
in  order  to  take  advantage  of  the  Policy, 
they  remove  harmful  pollutants  irom 
our  air,  ground  and  waterways,  reduce 
the  likeUhood  of  chemical  spills  and 
accidental  releases,  improve  public 
information  regarding  potential 
environmental  hazards,  and  ensure  safe 
management  of  hazardous  chemicals 
and  wastes.  In  the  three  years  the  Policy 
has  been  in  effect,  73  of  the  violations 
disclosed  involved  the  unauthorized 
release  of  pollutants,  storage  or  disposal 
of  wastes,  failure  to  remediate  or 
unpermitted  activities.  Examples  of 
benefits  to  himian  health  and  the 
environment  that  have  been  achieved  as 
a  result  of  these  disclosures  include: 

•  A  property  management  company 
removed  doors  that  were  painted  with 
lead-based  paint  from  a  Maryland 
apartment  complex  (elevated  blood  lead 
levels  in  children  have  been  linked  to 
learning  disabilities,  growth 
impairmrait,  permanent  visual  and 
hearing  impairment  and  other 
neurological  damage); 

•  A  Minnesota  company  corrected 
violations  involving  the  improper 
storage  of  polychlorinated  biphenyls 
(PCBs)  and  subsequently  properly 
disposed  of  over  195  pounds  of  PCBs 
(PC^s  cause  birth  defects,  have  been 
linked  to  hormonal  disruptions  and  are 
possible  carcinogens); 

•  A  manufactiuing  facility  in  New 
York  corrected  Clean  Air  Act  violations 
by  installing  pollution  control 
equipment  on  two  methanol  storage 
tanks  (methanol  fumes  are  a  hazardous 
air  pollutant,  contribute  to  smog  and 
can  cause  serious  health  problems);  and 

•  A  natiu^  gas  production  company 
installed  pollution  control  equipment  at 
facilities  located  on  an  American  Indian 
Reservation  in  Colorado  that  will  reduce 
carbon  monoxide  emissions  by  3,700 
tons,  or  80%,  a  year  (high  CO  levels 
pose  a  health  threat,  particularly  to 
young  children,  the  elderly,  and  those 
with  heart  or  respiratory  ailments). 

Hundreds  of  violations  have  been 
disclosed  and  have  been  or  are  being 
corrected  involving  deficiencies  in 
monitoring/sampling,  reporting, 
labeling,  manifesting,  recordkeeping, 
testing,  training,  and  production 


requirements.  Benefits  that  result  from 
the  detection  and  correction  of  these 
types  of  violations  accrue  in  the  form  of 
risk  reduction.  For  example,  the 
development  oi  spill  response  plans 
will  help  prevent  spills  and  minimize 
risk  of  associated  harm,  improved 
recordkeeping  will  provide  firefighters 
and  other  resptonse  personnel  with  more 
accurate  information  in  the  event  of  an 
emergency,  and  improved  public 
reporting  of  Toxic  Release  Inventory 
(TRI)  data  may  encourage  companies  to 
reduce  pollution  at  the  source. 
Examples  of  benefits  that  have  been 
achieved  as  a  result  of  disclosures  in 
these  areas  include: 

•  An  oil  company  resolved  Resource 
ConsOTvation  and  Recovery  Act 
violations  involving  the  sldpment  of 
benzene-contaminated  waste  without  a 
transportation  manifest  and  to  an 
unauthorized  facility; 

•  A  Michigan  manufactum'  that  had 
previously  failed  to  file  TBI  reports 
corrected  its  violation  and  subsequently 
substituted  an  environmentally 
preferable  water-based  process  for  the 
use  of  2500  pounds  of  diemical 
solvents; 

•  A  manufacturing  company 
provided  public  notice  that  it  is  storing 
more  than  25,000  pounds  each  of  four 
heavy  metals  at  a  Pennsylvania  facility; 

•  A  Montana  company  corrected  its 
failure  to  file  reports  imdo*  the  Toxic 
Substances  Control  Act's  Inventory 
Update  Rule,  which  requires 
manufacturers  to  report  current  date  on 
production  volume,  plant  site,  and  site^ 
limited  status  for  listed  chemicals; 

•  A  telecommunication  company 
alerted  stete  agencies  and  local  fire 
departments  to  the  presence  of  batteries 
containing  sulfuric  add  at  hundreds  of 
sites  nationwide,  and  the  company 
developed  spill  prevention  measures 
required  by  the  Clean  Water  Act; 

•  Eleven  Texas  companies  that 
operate  facilities  in  the  Maquiladora 
(U.S.  border)  region  in  Mexico  corrected 
violations  involving  transportetion  of 
hazardous  waste;  and 

•  The  owners  of  an  Oklahoma  facility 
reported  two  previously  unreported 
spills  of  hazardous  substances  and 
promptly  remediated  the  spill  area. 

EPA  plans  to  maintain  the 
ineligibility  under  the  Policy  for 
disclosiues  of  violations  that  resulted  in 
actual  harm  or  may  have  presented  an 
inuninent  and  substantial  endangerment 
to  human  health  or  the  enviroiunent.^ 
Such  violations  are  ineligible  because 


3  See  Section  n.S,  in^,  for  discussion  of  the. 
availability  of  enforcement  response  policies  in 
those  instances  whete  the  criteria  of  the  Audit 
Policy  are  not  met. 
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they  should  be  prevented  by  the  types 
of  auditing  and  management  systems 
that  the  Policy  is  designed  to  encourage. 
As  the  above  examples  illustrate,  this 
condition  does  not  bar  a  company  from 
qualifying  for  relief  imder  the  Audit 
Policy  solely  because  the  violation 
involves  release  of  a  pollutant  to  the 
environment.  Similarly,  EPA  plans  to 
retain  the  no-repeat-violation  exclusion, 
because,  among  other  things,  the  entity 
should  prevent  recurrence  of 
noncompliance  for  which  the  entity  has 


had  clear  notice  and  an  opportunity  to 
correct.  EPA  is  interested  in  comments 
on  possible  ways  to  increase  the 
environmental  and  public  health 
benefits  resulting  bom  the  Policy, 
including  greater  use  of  Supplemental 
Environmental  Projects  (S^s). 

2.  Prompt  Disclosiue  and  Correction  of 
Violations 

The  results  to  date  under  the  Audit 
Policy  indicate  widespread  use.  As  of 
March  1, 1999, 455  r^ulated  entities 


had  identified  and  disclosed  violations 
at  approximately  1850  facilities.  The 
rates  of  disclosing  entities  and  disclosed 
violations  have  increased  every  year 
since  the  effective  date  of  the  Policy,  hi 
1995,  the  first  year  of  the  final  Policy, 
46  entities  disclosed  violations  at  49 
facilities.  In  1996,  72  entities  disclosed 
violations  at  105  &cilities.  hi  1997,  90 
entities  disclosed  violations  at  568 
facilities.  In  1998,  96  entities  disclosed 
violations  at  927  facilities. 
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The  Audit  Policy's  substantial 
benefits  to  human  health  and  the 
environment  can  be  increased 
significantly  through  detection  and 
correction  of  violatims  on  a  multi- 
facility  basis.  To  date,  16  parent 
oiganizaticHU  have  disclosed  the  same 
type  of  violations  at  over  900  ^Kilities. 
For  example,  nndw  the  Poiicy.  a  gas 
company  conducted  a  corporate-wide 
audit  and  disclosed  and  subsequently 
crarrected  violatims  discovoed  at  13  of 
its  fiKilities.  Oftm  multi-facility 
settlooaents  are  (seceded  by  negotiaticuis 
in  which  EPA  and  the  company  arrive 
at  a  mutual  understuiding  ai  how  the 
Audit  Policy  is  to  be  s^f^ed  (for 
example,  the  10-day  timdy-disclosure 
condition  is  adjusted  to  a  reasonable 
period  to  allow  for  coaopletion  of  a 
corporate-wide  audit).  EPA  plans  to 
continue  to  racourage  comjn^ensive 
detecticm,  disclosure  and  correction  of 
violations  in  multi|de  facilities  owned 
by  a  common  mtity. 

Many  of  the  multi-facility  disclosures 
that  are  being  made  occur  after  one 
company  acquires  anothw.  Typically, 
the  acquiring  cranpany  discovns  the 
potential  violations  tlut)ugh  an  audit  of 
the  company  to  be  acquired  and 
discloses  them  to  the  EPA.  llie  Agency 
is  interested  in  receiving  comments  on 
how  to  encourage  more  companies  to 
disclose  and  correct  violations 
discovered  in  the  acquisition  context. 

As  of  April  30, 1999,  EPA  had  granted 
penalty  relief  under  the  Policy  to  166 
entities  involving  approximately  936 
facilities,  including  131  instances  in 
which  no  monetary  penalty  was 
assessed  and  19  instances  in  which 
gravity-based  penalties  were  mitigated 
by  75%.  There  were  8  instances  in 
which  the  company's  economic  benefit 
was  recouped,  including  6  instances  in 
which  only  the  economic  benefit  was 
paid,  with  100%  mitigation  of  the 
gravity-based  penalty. 

Most  of  the  disclosures  imder  the 
Audit  Policy  involve  reporting  and 
monitoring  types  of  violations  of 
federally-run  programs.  Eighty-four 
percent  of  the  violations  disclosed  are 
reporting,  monitoring/sampling, 
labeling/manifesting,  recordkeeping, 
testing,  training  and  production 
violations.  Sixteen  percent  of  violations 
disclosed  are  imauthorized  releases  and 
violations  of  storage/disposal/container 
management,  permit  application,  and 
remediation  requirements.  These 
percentages  appear  to  reflect  the  high 
percentage  of  regulations  for  reporting, 
monitoring  and  recordkeeping.  Ninety- 
one  percent  of  violations  disclosed  were 
violations  of  programs  administered  by 
EPA  and  not  by  the  states. 


To  date,  there  have  been  14 
disclosures  to  EPA's  criminal 
enforcement  {Mtigram.  Of  the  14 
disclosures  received  by  the  Agency's 
criminal  pro-am,  three  were  denied 
consideration  under  the  Policy  because 
they  were  sufainitted  subsequent  to  a 
criminal  investigaticm  having  been 
opened  by  EPA's  Criminal 
Investigations  Division.  Seven  remain  in 
opoi  investigation  status.  In  four  of  the 
11  eligible  disclosures,  the  govemmmt 
(either  EPA  alone  or  in  omiunction  with 
the  D^mtment  erf  Justice)  determined 
either  that  the  conduct  disclosed  was 
not  crijninal  in  nature,  and  referred  the 
matter  to  EPA's  civil  enforcement  arm, 
or  closed  the  matter  in  consultation 
with  civil  enfoicanent.  Vic^ations 
disclosed  involve  RC31A,  CAA.  CWA. 
TSCA  and  CERCLA.  Due  to  the 
relatively  small  number  of  cases, 
however,  and  the  fact  that  the  majority 
of  cases  are  open  investigati(»s,  specific 
vicJations  cannot  be  discussed. 

The  User's  Survey  indicates  that 
while  many  would  have  disclosed  even 
in  the  abs«ice  of  the  Audit  Policy,  it 
was  a  motivator  for  some.  Responses 
received  include  the  following: 

•  "It  was  only  a  repc»ting  violation: 
without  the  policy  we  may  not  have 
reported  it." 

•  "The  Audit  Policy  was  a  clear 
motivator  to  report." 

•  "We  probaoly  would  have  disclosed 
under  the  vohmtary  disclosiue 
policies." 

•  "Violations  would  always  be 
disclosed,  but  EPA  Audit  Policy  creates 
an  incentive  for  comprehensive  self- 
auditing." 

Less  directly  applicable,  the  National 
Conference  of  State  Legislatures  (NCSL) 
recently  released  a  study  concluding 
that  there  is  no  statistically  significant 
relationship  between  the  existence  of  a 
state  environmental  Audit  Policy  or  law 
and  the  level  of  environmental 
disclosures  over  time.^  The  study  also 
reveals  that  facilities  are  not  necessarily 
aware  of  the  existence  in  their  state  of 
an  audit  policy  or  privilege/immxmity 
law.  Between  40%  and  50%  of  the 
facilities  interviewed  did  not  know 
whether  their  state  had  an  audit  policy 
or  law. 

3.  Improvements  in  Corporate 
Compliance  Programs 

Seventy  percent  of  respondents  to  the 
User's  Survey  reported  having  in  place 
a  formal  environmental  compliance 
auditing  program  and  52%  reported 
having  either  a  formal  environmental 


*  "State  Environmental  Audit  Laws  and  Policies: 
An  Evaltiation,"  National  Conference  of  State 
Legislatures  (October,  1998). 


management  system  (EMS)  or  a 
compliance  management  ("due 
diligence")  system.  Of  these, 
approximat6ly  half  reported  that  the 
Audit  Paiicy  ^couraged  specific 
improvemoits  in  their  ccnopliance 
auditing  program  (54%)  at  EMS/ 
compliance  management  program 
(50%).  Reported  improvements  include 
introducing  EMSs  and  auditing  to  some 
companies,  and  motivating  others  to 
audit  more  pervasively  throu^iout  the 
organization.  Responses  include  the 
following: 

•  "Ensured  inclusion  of  internal     <- 
auditing  system  into  EMS." 

•  "Broadened  scope  of  regtJatory 
efforts  at  comi^ance — Increased 
awareness  of  vwious  regulatory 
respcmsibilities. " 

•  "It  ccmfirmed  the  desirriiility  of 
rigorous  effectuation  of  an  EMS." 

•  "Take  more  diligence  on  audits  and 
repwt  viofaticms  in  a  timely  manner" 

•  "Improved  audit  follow-up  of  any 
findings." 

•  "Internal  audit  systmn  being 
developed  on  corporate  level  for  all 
facilities  in  division." 

•  "Introducing  EMS  and  audits  to 
company." 

•  "Gave  us  discipline  and  focus  for 
auditing." 

•  "Encotvaged  more  complete 
documentation  of  the  EMS." 

When  asked  what  compliance  or 
environmental  improvements  were 
induced  at  least  in  part  by  the 
incentives  offered  by  the  Policy,  forty- 
four  percent  of  respondents  offered 
examples,  including  increased 
awareness  of  compliance  issues, 
enhanced  training  and  review  of  staff 
performance,  and  improved  reporting. 
Responses  include  the  following: 

•  "We've  embarked  on  a  broad 
program  to  update  and  improve 
procedures  to  more  plainly  address 
compliance." 

•  "Supports  open  reporting  internally 
within  entity." 

•  "To  be  more  aware  of  potential 
problems." 

•  "Stored  waste  disposed  of 
properly." 

•  "Enhancement  of  procedures  and 
training." 

•  "Greater  awareness  on  the  part  of 
management  that  compliance  activities 
must  become  part  of  business 
processes." 

•  "Internal  audit  system  being 
developed  on  corporate  level  for  all 
facilities  in  division." 

•  "Motivator  in  general  to  do  more 
firequent  audits." 

•  "The  facility  established  a  better 
system  to  monitor  reporting 
requirements." 
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•  "Improved  reporting." 

•  "Enhanced  process  sampling — 
operator  personnel  protective 
equipment,  operator  training." 

•  "EPA  demonstrated  the  benefit  of 
maintaining  compliance  and  auditing 
programs  through  their  willingness  to 
reduce  penalty  amounts  on  self-reported 
violations." 

•  "Completed  TRI  reports  that  were 
not  done  previously  so  reporting  was 
brought  up  to  date." 

An  additional  22%  of  respondents 
indicated  that  it  was  too  early  to  tell 
whether  the  Policy  had  induced 
compliance  or  environmental  benefits, 
14%  didn't  know,  and  4%  indicated  no 
improvements. 

The  Internal  Survey  revealed  that 
entities  adopted  the  following  known 
efforts  to  prevent  recurrence  of  the 
violation:  24%  of  the  entities 
implemented  employee  training 
covering  compliance  requirements,  43% 
of  the  entities  implemented  a 
management  system  addressing 
compliance  requirements,  and  33%  of 
the  entities  took  other  efforts  such  as 
developing  or  formalizing  procedures  or 
increasing  oversight  or  review. 

As  part  of  several  enforcement 
initiatives  involving  the  Audit  Policy, 
EPA  is  encouraging  environmental 
auditing  by  distributing  copies  of 
auditing  protocols.  For  example,  as  part 
T)f  an  initiative  to  encourage  auditing 
and  self-policing,  the  EPA  is  developing 
and  plans  to  distribute  13  audit 
protocols  that  will  include  summaries  of 
the  applicable  statutes  and  regulatory 
requirements,  and  checklists  to  help 
direct  environmental  auditors  through 
the  auditing  process. 

The  Audit  Policy  has  spurred 
improvements  in  enviroiunental 
auditing  and  compliance  management 
systems.  EPA's  experience  suggests  that 
companies  are  much  more  likely  to  take 
advantage  of  incentives  to  disclose  and 
correct  violations  when  such  incentives 
are  offered  in  the  framework  of 
integrated  enforcement  and  compliance 
assistance  strategies,  which  can  include 
such  elements  as  outreach, 
identification  of  compliance  assistance 
tools  such  as  audit  protocols,  and 
increased  compliance  monitoring  and 
enforcement  activities.  Participation 
may  be  further  enhanced  when  the 
terms  for  disclosiu«  and  correction  are 
standardized,  e.g.,  through  pre- 
estabUshed  deadlines  and  penalty 
amounts.  This  is  consistent  with  a  1995 
Price  Waterhouse  survey,  "The 
Voluntary  Environmental  Audit  Survey 
of  U.S.  Business,"  which  found  that 
inspections  and  enforcement  play  a 
critical  role  in  motivating  corporate 


audit  programs.  By  providing  "early 
warning,"  EPA  can  provide  industries 
with  an  opportimity  to  come  into 
compliance  without  facing  the  risk  or 
expense  of  an  enforcement  action.  EPA 
proposes  no  specific  revisions  to  the 
Audit  Policy  in  this  regard.  The  Agency 
plans  to  focus  more  carefully  on 
reviewing  efforts  to  prevent  recurrence 
and  plans  to  continue  the  development 
and  dissemination  of  auditing  protocols 
and  other  tools  to  assist  companies  in 
systematically  discovering  and 
correcting  violations. 

4.  Awareness  of  New  Environmental 
Issues 

The  Internal  Survey  revealed  that  in 
27  instances  EPA  became  aware  of  new 
environmental  issues  related  to 
compliance  as  a  result  of  disclosiues 
made  under  the  Audit  Policy.  In 
addition  to  the  discovery  of  specific 
issues,  use  of  the  Policy  has  heightened 
awareness  by  both  EPA  and  the 
regulated  community  of  otherwise 
undetected  environmental  problems 
prevalent  among  specific  industry 
sectors.  Some  disclosures  to  EPA  have 
assisted  the  agency  in  identifying  newly 
emerging  enviroiunental  problem  areas. 

For  example,  a  national 
telecommunications  company 
discovered  and  disclosed  over  600 
violations  of  the  Clean  Water  Act  (CWA) 
and  the  Emergency  Planning  and 
Community  Right  to  Know  Act  (EPCRA) 
at  over  300  of  its  facilities.  In 
imdertaking  the  audit  that  led  to  this 
disclosiu^,  the  company  identified  the 
existence  of  a  previously  undetected 
environmental  risk.  Through  its 
disclosure  under  the  Audit  Policy,  the 
company  alerted  the  EPA  to  this  risk, 
prompting  the  Agency  in  turn  to  contact 
other  members  of  the 
telecommunications  industry  to  call 
attention  to  potential  problems  at  their 
sites.  EPA  might  have  remained 
unaware  of  the  risk  were  it  not  for  the 
fifst  company's  disclosure  and 
correction  of  the  problem. 

Another  example  of  heightened 
awareness  of  sector-related 
environmental  issues  is  disclosures 
made  to  EPA  by  six  member  companies 
of  the  Oilseed  Processors  Association. 
Through  use  of  the  Audit  Policy,  EPA 
became  aware  of  significant  violations 
among  food  processors  who  produce 
products  that  do  not  qualify  as  foods  or 
food  additives  for  purposes  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
and,  therefore,  are  subject  to  regulation 
as  chemical  substances  imder  the  Toxic 
Substances  Control  Act  (TSCA).  TSCA's 
Inventory  Update  Rule  requires  certain 
parties  to  report  to  EPA  chemical 
information  for  use  in  EPA's  database  of 


national  organic  chemical  production 
volume  information.  Disclosures  of 
violations  in  nine  states  brought  to 
EPA's  attention  prevalent  violations  of 
the  reporting  requirement  among  this 
industry  sector. 

Finally,  the  11  eligible  disclosures 
received  by  EPA's  criminal  enforcement 
program  so  far  and  accepted  for 
consideration  under  the  Policy  involve 
violations  that  may  well  not  have  been 
discovered  absent  the  voluntary 
disclosure. 

n.  Proposed  RevisioBS  and  SoUcitatioii 
for  Public  Comment 

A.  Discussion  of  Specific  Proposed 
Revisions  to  Policy  Text 

In  the  following  set  of  proposed 
revisions  to  the  Audit  Policy,  proposed 
additional  text  is  indicated  in  italics, 
and  proposed  deleted  text  is  indicated  ' 
in  [brackets]. 

1.  Broaden  Period  for  "Prompt 
Disclosure"  From  10  days  to  21 
Calendar  Days,  and  Clarify  the  Time  of 
Discovery 

Proposed  Revision:  II.D.3.,  Prompt 
Disclosure,  "The  regulated  entity  fully 
discloses  a  specific  violation  within  21 
[10]  calendar  days,  [()or  such  shorter 
period  provided  by  law[)l,  after  it  has 
discovered  that  the  violation  has 
ocoured,  or  may  have  occurred,  in 
writing  to  EPA;" 

Proposed  Revision:  Explanatory  Text, 
I.E.2  (third  column,  third  full 
paragraph),  delete:  "[Where  reporting 
within  ten  days  is  not  practical  because 
the  violation  is  complex  and 
compliance  cannot  be  determined 
within  that  period,  the  Agency  may 
accept  later  disclosures  if  the 
circiunstances  do  not  present  a  serious 
threat  and  the  regulated  entity  meets  its 
burden  of  showing  that  the  additional 
time  was  needed  to  determine 
compliance  status.]"  Replace  it  with: 
"EPA  may  extend  the  disclosure  period 
to  allow  reasonable  time  for  completion 
and  review  of  multi-facility  audits 
where:  (a)  EPA  and  the  entity  agree  on 
the  timing  and  scope  of  the  audit  prior 
to  its  commencement;  and  (b)  the 
facilities  to  be  audited  are  identified  in 
advance."  » 

Proposed  Revision:  Explanatory  Text, 
I.E.2  (66708-66709),  "This  condition 
recognizes  that  it  is  critical  for  EPA  to 
get  timely  reporting  of  violations  in 
order  that  it  might  have  clear  notice  of 
the  violations  and  the  opportunity  to 
respond  if  necessary,  as  well  as  an 
accurate  picture  of  a  given  facility's 
compliance  record.  Prompt  disclosiue  is 
also  evidence  of  the  regulated  entity's 
good  faith  in  wanting  to  achieve  or 
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return  to  compliance  as  soon  as 
possible. 

"In  the  final  Policy,  the  Agency  has 
added  the  words,  "or  may  have 
ocairred,"  to  the  sentence,  "The 
regxilated  entity  fully  discloses  [that] 
within  21  days  *  *  *"  after  it  has 
discovered  that  the  violation  has 
occurred,  [a  specific  violation  has 
occupied,]  or  may  have  occurred 
*  *  *."  This  change,  which  was  made 
in  response  to  comments  received, 
clarifies  that  where  an  entity  has  some 
doubt  about  the  existence  of  a  violation, 
the  recommended  course  is  for  it  to 
disclose  and  allow  the  regxilatory 
authorities  to  make  a  definitive 
determination.  The  time  at  which  a 
violation  may  have  occurred  begins 
when  any  officer,  director,  employee  or 
agent  of  the  facility  has  an  objectively 
reasonable  basis  to  conclude  that  a 
violation  may  have  occurred. 

Rationale:  While  EPA  proposes  to 
broaden  the  disclosure  period  from  10 
to  21  days,  EPA  also  proposes  to  clarify 
when  a  violation  "may  have  occurred," 
or  when  the  disclosure  period  begins  to 
run.  Based  on  results  of  the  User's 
Survey  and  other  sources,  the  10-day 
disclosure  period  may  be  a  significant 
impediment  to  increased  use  of  the 
Audit  Policy.  Expanding  the  disclosure 
period  is  the  most  frequent  suggestion 
by  users,  and  disclosure  beyond  the  10- 
day  time-frame  is  a  common  reascr  for 
ineligibility  under  the  Policy.  For  these 
reasons,  EPA  proposes  to  broaden  the 
prompt  disclosure  period  from  10  days 
to  21  days. 

The  broadening  of  the  disclosure 
period  is  in  response  to  EPA's  analysis 
and  experience  as  well  as  to  input  from 
representatives  from  regulated  entities 
that  10  days  is  not  sufficient  time  to 
analyze  and  decide  whether  to  disclose 
potential  violations,  especially  for  larger 
corporations  with  several  layers  of 
management.  Results  of  the  Internal 
Survey  indicate  that  approximately  23 
of  53  late  disclosers  reported  by  survey 
respondents  had  disclosed  within  the 
11-21  day  time-fr^me  after  they 
"discovered"  the  violation  had  occurred 
or  may  have  occurred.  The  choice  of  21 
days,  a  multiple  of  seven,  will  make  it 
very  likely  that  the  disclosure  deadline 
falls  on  a  business  day  if  "discovery" 
was  made  on  a  business  day.  Finally, 
the  designation  of  "calendar"  day  as 
opposed  to  "business"  day  will  clarify 
EPA's  expectations.  In  practice  EPA  has 
used  calendar  days  in  applying  this 
condition.  Note  that  entities  would  still 
be  required  to  disclose  Mithin  any 
legally  mandated  time  frame,  e.g.,  the 
immediate  reporting  requirement  for 
unpermitted  releases  in  42  U.S.C.  9603. 


Under  the  prompt  disclosure 
provision,  for  purposes  of  pinpointing 
the  date  of  discovery  and  calculating  the 
disclosure  period,  the  time  at  which  a 
violation  may  have  occiured  begins 
when  any  officer,  director  or  employee 
of  the  facility  has  an  objectively 
reasonable  basis  to  conclude  that  a 
violation  has  occurred.  The  existence  of 
this  objectively  reasonable  basis  will 
begin  the  running  of  the  21 -day  clock 
for  disclosure.  W^ere  there  are  differing 
legal  interpretations  that  raise  the  issue 
of  whether  a  violation  has  occurred  as 
a  matter  of  law,  an  entity  should 
disclose  the  violation  as  soon  as 
possible  but  in  no  case  more  than  21 
days  after  the  awareness  of  facts  that 
constitute  a  possible  violation.  EPA  will 
make  a  definitive  determination 
concerning  whether  such  facts  actually 
present  a  violation  of  law. 

For  the  sake  of  clarity,  the  explanatory 
text  language  implying  that  disclosures 
may  be  made  after  the  disclosiu«  period 
has  nm  is  proposed  for  deletion. 

2.  State  That  the  Impending  Inspection/ 
Investigation  or  Information  Request 
Must  "Involve  The  Same  Facility"  in 
Order  to  Fail  Under  the  "Independent 
Discovery"  Condition 

Proposed  Revision:  UJ)A,  Discovery 
and  Disclosure  Independent  of 
Government  or  Third  Party  Plaintiff, 
"The  violation  must  also  be  identified 
and  disclosed  by  the  regulated  entity 
prior  to: 

(a)  the  commencement  of  a  federal, 
state  or  local  agency  inspection  or 
investigation,  or  the  issuance  by  such 
agency  of  an  information  request  [to  the 
regulated  entity]  involving  the  same 
facUity  of  that  entity;  or  the 
corrunencement  of  a  broad  investigation 
to  address  multi-facility  compliance 
problems  at  the  regulated  entity.  Where, 
as  a  result  of  violations  uncovered 
during  an  inspection,  investigation,  or 
information  request  at  a  facility,  EPA  is 
planning  to  inspect,  investigate,  or  send 
an  information  request  to  otherfacilities 
of  the  same  regulated  entity,  such 
facilities  will  not  qualify  for  audit  policy 
credit  because  any  violations  disclosed 
thereafter  would  not  be  "independent" 
of  government  action. " 
Add  to  the  Explanatory  Text  (at  end  of 
current  text  in  section  E(3)): 

"Where  the  regulated  entity  owns 
and/or  operates  more  than  one  facility,  . 
the  fact  that  an  investigation  (e.g., 
information  request  or  inspection)  has 
begun  with  respect  to  one  facility  does 
not  per  se  disqualify  another  facility 
owned  or  operated  by  the  entity  from 
receiving  audit  policy  credit.  The  audit 
policy  does  encourage  multi-facility 
auditing  and  disclosure  of  violations. 


However,  the  audit  policy  is  designed  to 
encourage  entities  to  disclose  violations 
before  an  entity  is  the  subject  of  any 
investigation,  not  after  EPA  uncovers 
violations  at  one  facility.  EPA  cautions 
that  once  an  inspection  or  response  to 
an  information  request  has  revealed 
violations  at  one  facility,  the  regulated 
entity  is  more  likely  to  be  the  subject  of 
increased  scrutiny.  Where  EPA  plans  an 
investigation  of  other  facilities  owned  or 
operated  by  an  entity,  those  other 
facilities  will  not  be  entitled  to  audit 
policy  credit. 

Rationale:  The  primary  piupose  of 
this  condition,  as  stated  in  the  current 
preamble  to  the  Policy,  is  to  ensure  that 
regulated  entities  seeking  relief  under 
the  Policy  have  taken  the  initiative  to 
find  violations  and  promptly  report 
them,  rather  than  reacting  to  knowledge 
of  a  pending  enforcement  action, 
investigation,  or  third-party  complaint. 
This  proposed  change  harmonizes  the 
language  of  the  Policy  with  EPA 
practice.  Thus,  Policy  relief  for  a  facility 
is  not  necessarily  precluded  by  an 
inspection,  investigation  or  information 
request  at  another  facility  owned  by  the 
same  parent  organization. 

3.  State  That  "No  Recommendation  for 
Criminal  Prosecution"  Is  Available  for 
Entities  That  Meet  All  of  the  Conditions 
Except  for  "Systematic  Discovery" 

Proposed  Revision:  II.C.3,  No 
Criminal  Recommendations,  "(a)  EPA 
will  not  recommend  to  the  Department 
of  Justice  or  any  other  prosecuting 
authority  that  criminal  charges  be 
brought  against  a  regulated  entity  where 
EPA  determines  that  all  of  the 
conditions  of  Section  D(2)  through  D(9) 
below  [in  Section  D]  are  satisfied,  so 
long  as  the  violation  does  not 
demcmstrate  or  involve:  *  *  *." 

Rationale:  EPA  proposes  that  "no 
recommendation  for  criminal 
prosecution"  is  available  for  entities 
that  meet  all  of  the  conditions  except  for 
"systematic  discovery."  In  the 
application  of  this  Policy  to  criminal 
matters,  there  is  no  ability  to  grant  a 
reduction  in  gravity  benefit  to  a 
disclosing  entity.  Even  if  a  violation  is 
not  discovered  systematically,  its 
circumstances  may  not  present  the  kind 
of  culpability  that  rises  to  the  level  of 
criminal  conduct.  Because  EPA  wants  to 
encourage  disclosures  of  potential 
criminal  violations.  Policy  benefits  will 
be  extended  to  a  disclosing  entity  in  the 
criminal  context  regardless  of  how 
discovery  is  made. 
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4.  Clarify  the  Meaning  of  "Cooperation" 
Required  for  Disclosures  Made  Under 
the  Policy 

Proposed  Revision:  II.D.9. 
Cooperation,  add  a  new  sentence  at  the 
end  of  the  paragraph:  "EPA  does  not 
intend  to  request  an  audit  report  to 
determine  the  applicability  of  this 
Policy  for  purposes  of  civil  penalty 
mitigation  unless  EPA  determines  that 
information  contained  in  an  audit 
report  is  necessary  to  such 
determination  and  is  not  readily 
available  otherwise. " 

Proposed  Revision:  Explanatory  Text, 
I.E.8.,  Cooperation,  add  to  end  of 
paragraph,  "Cooperation  in  a  criminal 
investigation  shall  include,  at  a 
minimum,  access  by  EPA  to  all 
information  relevant  to  the  violation(s) 
disclosed,  including  that  portion  of  the 
environmental  audit  or  documentation 
from  the  compliance  management 
system  that  revealed  the  violation(s), 
access  to  the  individuals  who  conducted 
the  audit  or  review,  access  to  all 
employees  of  the  disclosing  entity,  and 
access  to  all  requested  documents.  Such 
cooperation  may  be  effected  directly  by 
the  company  or  through  counsel.  Full 
cooperation  does  not  necessarily  require 
that  the  entity  waive  all  legal  privileges 
available  to  it,  but  does  require  that  the 
disclosing  entity  provide  EPA  with  all 
information  relevant  to  the  violation(s) 
disclosed,  whether  or  not  such 
information  might  otherwise  be 
protected  by  legal  privilege. " 

Rationale:  Part  II.C.4.  of  the  Policy 
states  EPA's  general  policy  and  practice 
regarding  requests  for  and  use  of 
environmental  audits,  but  does  not 
indicate  under  what  circumstances  EPA 
will  request  audit  reports  from  entities 
that  have  disclosed  violations  under  the 
Audit  Policy,  i.e.,  what  is  required 
imder  the  Policy's  "cooperation" 
condition.  This  language  clarifies  the 
EPA's  approach  to  "cooperation"  for 
disclosiues  of  civil  and  criminal 
violations. 

These  proposed  changes  are 
consistent  with  EPA  practice.  EPA  has 
not  requested  submission  of  audit 
reports  to  satisfy  the  cooperation 
condition  unless  it  is  necessary  to  apply 
the  Policy  and  the  information 
contained  in  the  audit  report  is  not 
available  otherwise. 

The  second  set  of  proposed  revisions 
provides  additional  guidance  with 
respect  to  requests  for  audit  reports  from 
entities  that  have  disclosed  criminal 
violations.    - 


5.  Clarify  That  Penalty  Relief  Is 
Available  Under  Other  Enforcement 
Policies  for  "Good  Faith"  Disclosiues  of 
Violations  Even  for  Those  That  Do  Not 
Meet  the  Audit  Policy  criteria 

Proposed  Revision:  G.  Applicability, 
add  to  end  of  paragraph  (2),  "Where  an 
entity  has  failed  to  meet  any  of  the 
conditions  of  Section  II.D.2  through  9 
and  therefore  is  not  eligible  for  penalty 
relief  under  this  Policy,  an  entity  may 
still  be  eligible  for  penalty  relief  under 
other  EPA  media-specific  enforcement 
policies  in  recognition  of  good  faith 
efforts,  even  where,  for  example,  the 
violation  may  have  presented  an 
imminent  and  substantial 
endangerment  or  resulted  in  serious 
actual  harm." 

Rationale:  This  additional  language 
responds  to  industry  contentions  that 
regulated  entities  may  not  be  aware  that 
penalty  relief  for  self-disclosures  is 
available  under  other  enforcement 
policies  for  entities  that  did  not  qualify 
for  relief  under  the  Audit  Policy,  even 
if  they  failed  imder  the  exclusion  for 
"imminent  and  substantial 
endangerment/serious  actual  harm."  A 
review  of  the  major  media-specific 
enforcement  policies  indicates  that 
"good  faith"  efforts  may  result  in  up  to 
50%  gravity  mitigation  with  respect  to 
violations  Uiat  may  have  failed  under 
the  "imminent  and  substantial 
endangerment/serious  actual  harm" 
exclusion  of  the  Audit  Policy, 
depending  upon  the  enforcement  policy 
involved  and  the  precise  facts. 

6.  Clarify  EPA's  Intent  Concerning  the 
Imminent  and  Substantial 
Endangerment  Exclusion 

In  response  to  concerns  that  the 
imminent  and  substantial  endangerment 
exclusion  from  the  Policy  is  unclear 
and/or  too  harsh,  today  EPA  is 
clarifying  its  intent  regarding  this 
standard.  This  condition  does  not  bar  a 
company  bom  qualifying  for  relief 
under  the  Audit  Policy  solely  because 
the  violation  involves  release  of  a 
pollutant  to  the  enviroimient;  rather,  it 
is  intended  to  exclude  those  violations 
that  present  a  serious  risk  of  harm  since 
good  audit  programs  should  prevent 
such  occurrences.  Releases  of  emissions 
do  not  necessarily  result  in  an  imminent 
and  substantial  endangerment.  ^  To  date, 
EPA  has  not  invoked  the  imminent  and 
substantial  endangerment  exclusion  to 
deny  Audit  Policy  credit  for  any 
disclosure. 


^  See  Guidance  on  the  Use  of  Section  7003  of 
RCRA  (October  1997). 


7.  Change  Nomenclatiu-e  of  "Due 
Diligence"  to  "Compliance  Management 
System" 

Proposed  revision:  D.l. Systematic 
Discovery,  "The  violation  was 
discovered  through: 

(a)  an  environmental  audit;  or 

(b)  a  compliance  management  system 
[an  objective  documented,  systematic 
procedure  or  practice]  reflecting  the 
regulated  entity's  due  diligence  in 
preventing,  detecting,  and  correcting 
violations.  The  regulated  entity  must 
provide  accurate  and  complete 
docvunentation  to  the  Agency  as  to  how 
its  compliance  management  system 
meets  [it  exercises  due  diligence  to 
prevent,  detect  and  correct  violations 
according  to]  the  criteria  in  Section  B 
and  how  the  regulated  entity  discovered 
the  violation  through  its  compliance 
management  system.  EPA  may  require 
as  a  condition  of  penalty  mitigation  that 
a  description  of  the  regulated  entity's 
compliance  management  system  [due 
diligence  efforts]  be  made  publicly 
available. 

Proposed  revision:  II.B.,  Definitions 
*  *  *  "Compliance  Management 
System"  ["Due  Diligence"]  encompasses 
the  regulated  entity's  documented 
systematic  efforts,  appropriate  to  the 
size  and  nattire  of  its  business,  to 
prevent,  detect  and  correction  violations 
through  all  of  the  following:  *  *  *." 

Proposed  revision:  D.6.  Prevent 
Recurrence,  "The  regulated  entity  agrees 
in  writing  to  take  steps  to  prevent  a 
recurrence  of  the  violation,  which  may 
include  improvements  to  its 
environmental  auditing  program  or 
compliance  management  system  [due 
diligence  efforts];" 

Rationale:  Under  this  proposed 
revision,  "compliance  management 
system"  would  replace  the  term  "due 
diligence"  without  changing  the  listed 
criteria  for  a  systematic  compliance 
management  program.  The  term 
"compliance  management  system"  is 
much  more  commonly  used  by  industry 
and  EPA  to  refer  to  a  systematic 
management  plan  or  efforts  to  attain 
compliance  than  the  term,  "due 
diligence  efforts."  The  term  "due 
diligence"  arose  solely  from  the  1991 
Sentencing  Guidelines  as  part  of  the 
definition  of  an  "effective  program  to 
prevent  and  detect  violations  of  law," 
which  is  a  mitigating  factor  in 
determining  the  criminal  fine  for 
convicted  organizations.  This  proposed 
revision  will  avoid  confusing  "due 
diligence"  imder  this  Policy  with  "due 
diligence"  inquiries  in  the  mergers  and 
acquisitions  context.  The  proposed 
revision  also  states  that.  liJie  the 
"enviroimiental  audit"  method  of 


systematic  discovery,  the  "compliance 
management  system"  must  be 
documented.  The  explanatory  text  will 
state  that  the  compliance  management 
system  method  of  systematic  discovery 
is  intended  to  cover  violations 
discovered  through  the  day-to-day 
operation  of  the  system,  such  as 
detection  of  violations  by  an  employee 
trained  piusuant  to  the  compliance 
management  system,  as  well  as 
detection  through  environmental  audits 
that  are  part  of  the  compliance 
management  system. 
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8.  Describe  the  EPA  Processes  for 
Handling  Civil  and  Criminal  Disclosures 

Proposed  revisions:  add  new  Section 
I  at  the  end  of  the  explanatory  text: 

"/.  Implementation  of  Policy 

"Disclosures  of  civil  environmental 
violations  under  the  Audit  Policy  should 
be  made  to  the  EPA  Regions  or,  where 
the  violations  to  be  disclosed  in\'olve 
more  than  one  EPA  Region,  to  -n 
appropriate  Headquarters  office.  The 
Regional  or  Headquarters  offices  decide 
in  the  first  instance  whether  application 
of  the  Audit  Policy  in  a  specific  case  is 
appropriate.  As  in  other  non-disclosure 
cases,  the  Regional  and  Headquarters 
offices  coordinate  with  the  criminal 
program  offices  and  the  Department  of 
Justice  where  there  may  be  evidence  of 
criminal  violations.  Conversely, 
disclosures  made  to  the  criminal 
enforcement  program  that  reveal 
violations  that  may  be  civil  in  nature 
will  be  coordinated  with  the  appropriate 
Regional  or  Headquarters  civil 
enforcement  office.  The  Audit  Policy 
Quick  Response  Team  (QRT), 
established  in  June  1995,  addresses 
issues  of  national  significance  and 
ensures  consistent  and  fair  application 
of  the  Policy  across  EPA  Regions  and 
programs.  The  Audit  Policy  (fflT  is 
comprised  of  senior  representatives 
from  EPA  Headquarters,  Regions  and 
the  Department  of  Justice. 

"Requests  for  relief  under  the  Audit 
Policy  for  cases  giving  rise  to  potential 
criminal  violations  will  be  considered  by 
the  Voluntary  Disclosure  Board  (VDB  or 
Board)  in  the  Office  of  Criminal 
Enforcement,  Forensics  and  Training 
(OCEFT),  located  at  EPA  Headquarters. 
The  Board  will  receive,  monitor  and 
consider  all  requests  for  consideration 
under  the  Policy,  and  make 
recommendations  to  the  Director  of 
OCEFT  who  will  serve  as  the  Deciding 
Official  in  all  cases  where  disclosure 
indicates  potential  criminal  violations. 

"Disclosure  and  request  for  relief 
under  the  Policy  in  potential  criminal 
cases  should  be  made  to  the  Board 
directly.  Disclosures  identifying 


potential  criminal  violations  made 
through  the  Special  Agent-in-Charge 
(SAC)  or  EPA  regional  enforcement 
personnel  will  be  forwarded  to  the 
Board  for  initial  evaluation  and 
monitoring  purposes. 

"Following  a  disclosure  of  potential 
criminal  violation(s),  a  criminal 
investigation  will  be  initiated.  During 
the  course  of  the  investigation,  the 
Board  will  routinely  monitor  t/ie 
progress  of  the  investigation  as 
necessary  to  ensure  that  sufficient  facts 
have  been  established  to  support  (or 
oppose)  a  recommendation  that  relief 
under  the  Policy  be  granted.  At  the 
conclusion  of  the  criminal  investigation, 
the  Board  will  make  a  recommendation 
to  the  Deciding  Official. 

"Upon  receiving  the  Board's 
recommendation,  the  Deciding  Official 
will  make  his  final  recommendation  to 
the  appropriate  United  States  Attorney's 
Office  and/or  the  Department  of  Justice. 
The  recommendation  of  the  Deciding 
Official,  however,  is  only  that — a 
recommendation.  A  United  States 
Attorney's  Office  and/or  the  Department 
of  Justice  retain  full  authority  to  exercise 
prosecutorial  discretion. 

"The  Voluntary  Disclosure  Board  was 
established  in  October  1997  to  serve  as 
a  central  body  for  consideration  of  all 
voluntary  disclosures  potentially 
criminal  in  nature.  The  VDB  is 
comprised  of  members  associated  with 
the  criminal  enforcement  program  at 
EPA,  including  a  member  from  the 
Department  of  Justice,  Enviroiunental 
Crimes  Section.  The  Board  operates  to 
ensure  consistent  application  of  the 
Policy  nationwide  in  this  nationally 
managed  criminal  enforcement 
program. " 

9.  Clarify  That  EPA  Will  Release  Case 
Information  Upon  Case  Settlement 
Unless  a  Claim  of  Confidential  Business 
Information  Is  Made,  Another  Freedom 
of  Information  Act  Exemption  Applies, 
or  Any  Other  Law  Would  Preclude  Such 
Release 

Proposed  Revision:  Explanatory  Text, 
I.E.2.,  Voluntary  Discovery  and  Prompt 
Disclosure,  66709,  colimm  1:  "[In 
general,  the  Freedom  of  Information  Act 
(FOIA)  will  govern  the  Agency's  release 
of  disclosures  made  pursuant  to  this 
policy.]  Upon  formal  settlement  of  a 
case  involving  disclosure  under  this 
Policy,  EPA  will  (,  independently  of 
FOIA,]  make  publicly  available  any  self- 
disclosures  and  related  documents, 
unless  the  disclosing  entity  claims  them 
as  Confidential  Business  Information 
(and  that  claim  is  validated  by  U.S. 
EPA),  unless  another  exemption  under 
the  Freedom  of  Information  Act  is 
asserted  and/or  applies,  or  the  Privacy 


Act  or  any  other  law  would  preclude 
such  release.  Presumptively  releasable 
documents  include  compliance 
agreements  reached  under  the  Policy 
(see  Section  H  of  the  Policy )[,]  and  [as 
well  as,  including]  descriptions  of 
compliance  management  systems  [due 
diligence  programs]  submitted  uinder 
Section  D.l  of  the  Policy.  Any  material 
claimed  to  be  Confidential  Business 
Information  vdll  be  treated  in 
accordance  with  EPA  regulatioa.at  40 
CFRPart2." 

Rationale:  This  change  is  intended  to 
harmonize  the  explanatory  text  with 
EPA  practice  regarding  the  public 
availability  of  Audit  Policy  case 
information  following  the  formal 
conclusion  of  the  case. 

10.  Clarify  That  Violations  Discovered 
Pursuant  to  an  Environmental  Audit  or 
Use  of  a  CMS  Performed  as  a 
Requirement  of  Participation  in  an 
Agency  Partnership  Program  Can  Be 
Considered  To  Have  Been  Discovered 
Voluntarily 

Proposed  Revision:  Add  a  new 
subsection  (5)  to  the  "Applicability" 
Section  of  the  Audit  Policy  (II.G),  as 
follows: 

(5)  For  purposes  of  this  Policy, 
violations  discovered  pursuant  to  an 
environmental  audit  or  CMS  can  be 
considered  to  be  voluntary  even  if  it  is 
conducted  in  conjunction  with  a 
"partnership"  program  that  requires  an 
environmental  audit  or  CMS.  EPA  will 
consider  application  of  the  Audit  Policy 
to  such  pctrtnership  program  projects  on 
a  project-by-project  basis. 

Rationale:  In  partnership  programs, 
EPA  has  found  the  Audit  Policy  to  be 
useful  as  applied  to  companies 
sponsoring  regulatory  flexibility  pilot 
projects  (e.g..  Project  XL).  This  change 
will  ensure  that  facilities  or  regulated 
entities  participating  in  one  of  the 
"partnership"  programs  that  EPA  is 
conducting  are  not  foreclosed  from 
receiving  penalty  mitigation  for 
violations  discovered  during  an 
environmental  compliance  audit  or  use 
of  a  CMS  performed  as  a  condition  of 
participation  in  such  program. 

11.  Note  the  Availability  of 
Interpretative  Guidance  on  Many  Issues 
Concerning  the  Availability  and  the 
Application  of  the  Policy 

Proposed  Revision:  II.G,  add  a  new 
subsection  to  the  "Applicability" 
section  of  the  Policy: 

"(6)  EPA  has  issued  interpretative 
guidance  addressing  several 
applicability  issues  pertaining  to  the 
Audit  Policy.  Those  considering  whether 
to  take  advantage  of  the  Policy  should 
review  that  guidance  to  see  if  it 
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addresses  any  relevant  questions.  The 
guidance  can  be  found  on  the  Agency's 
World  Wide  Web  page  at  www.epa.gov/ 
oeca/apolguid.html. " 

12.  Clarify  That  if  a  Facility  Discloses  to 
EPA  a  Violation  of  a  Program  That  a 
State  is  Approved  or  Authorized  to 
Administer  and  Enforce,  EPA  Will 
Consult  With  the  Applicable  State  in 
Responding  to  the  Disclosure 

Proposed  Revision:  I.Q,  add  a  new 
sentence  at  the  end  of  the  current  text 
in  the  "Effect  on  States"  section  of  the 
explanatory  text: 

"Facilities  wishing  to  disclose 
violations  under  the  Audit  Policy  should 
disclose  to  the  appmphate  EPA 
Regional  or  Headquarters  contact.  When 
a  facility  discloses  to  EPA  a  violation  of 
a  state-authorized  or  -approved 
program,  the  Agency  will  inform  the 
relevant  state  agency  and  consult  with 
it  as  to  an  appropriate  response." 

B.  Discussion  of  Specific  Proposed 
Revisions  to  Policy  Implementation 

The  most  frequently  suggested  change 
from  users  regarding  Policy 
implementation  is  expediting  the  EPA 
time  to  acknowledge  or  respond  to  the 
disclosures  and/or  time  to  setUe  the 
case.  EPA  internal  data  also  point 
toward  needed  improvements  in  this 
area  as  EPA  took  more  than  15  days  to 
acknowledge  the  disclosure  in  at  least 
35%  of  the  cases  and  more  than  90  days 
to  settle  the  case  in  at  least  66%  of  the 
cases.  In  many  cases,  EPA  has 
experienced  long  delays  in  obtaining 
requested  information  from  entities.  In 
many  other  cases,  howevw,  EPA  should 
have  been  able  to  process  disclosures  on 
a  more  expeditious  basis.  EPA  intends 
to  encourage  the  use  of  disclosure 
checklists  that  would  have  the  effiect  of 
increasing  the  efficiency  of  collecting 
information  needed  to  apply  the  Au^t 
Policy,  and  the  Agency  is  exploring 
other  steps  to  speed  the  processing  of 
disclosures. 

The  data  reveal  that  entities  disclosed 
violations  at  approximately  1850 
facilities  and  that  at  least  900  of  these 
facilities  involved  multiple  disclosures 
by  the  same  parent  organization.  The 
Agency  proposes  to  encourage  multi- 
facility  disclosures  in  particular  because 
such  disclosures  effectively  leverage 
resources  of  the  Agency,  allow  regulated 
entities  to  review  their  operations 
holistically,  and  benefit  the 
environment. 

For  the  same  reasons,  sector-based 
enforcement  initiatives  involving  the 
Audit  Policy  also  figure  prominently  in 
the  futiue  of  EPA's  enforcement  and 
compliance  program.  These  types  of 
initiatives  are  also  supported  by  direct 


evidence  that  an  inspection  presence 
provides  a  direct  incentive  for  auditing 
for  and  correction  of  environmental 
violations.* 

The  Audit  Policy  has  successfully 
provided  a  common  approach  toward 
encouraging  self-policing  that  is 
consistently  applied  across  all 
environmental  media  and  EPA  Regions 
and  offices.  EPA  does  not  recommend 
any  revisions  to  Policy  implementation 
in  this  regard.  To  the  extent  that  data 
indicate  that  awareness  of  the  Audit 
Policy  is  low,  EPA  will  continue  to 
emphasize  Audit  Policy  awareness- 
building  activities. 

Dated:  May  11, 1999. 

Steven  A.  Hennan,    . 

Assistant  Administrator  for  Enforcement  and 
Compliance  Assurance. 

(FR  Doc.  99-12369  Filed  5-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-634a-7] 

Proposed  CERCLA  Prospective 
Ptffchaser  Agreemsnt  for  the  Zephyr 
Refinery  SHe 

agehcy:  U.S.  Environmental  Protection 
Agency  ("U.S.  EPA"). 
ACTION:  Proposal  of  CERCLA 
prospective  purchaser  agreement  for  the 
Zephyr  Refinery  Site. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pub.  L.  99-499, 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
("PPA")  for  the  Zephyr  Refinery  Site 
("Site")  located  in  Muskegon  Township, 
Michigan,  has  been  executed  by    ' 


■  Results  of  the  following  surveys  and  studies 
support  this  proposition: 

•  1995  Price  Waterhouse  survey,  "The  Volimtary 
Environmental  Audit  Survey  of  U.S.  Business," 
question  25,  (As  a  reason  for  auditing,  96% 
indicated  "Problems  can  be  identified  internally 
and  corrected  before  they  are  discovered  by  an 
agency  inspection."); 

•  1998  National  Conference  of  State  Legislatures, 
finding  5  (90%  of  respondents  rank  as  being  very 
important  reasons  for  auditing,  "Measuring 
compliance  with  environmental  requirements,  and 
identifying  problems  internally  and  correcting  them 
before  they  are  discovery  during  an  inspection  by 

a  regulatory  agency.") 

•  1998  Audit  Policy  User's  Survey,  question  17 
(As  second  most  frequently  cited  reason  for 
disclosing  violations  under  the  Audit  Policy, 
take  proactive  measures  to  find  and  address 
compliance  problems  before  EPA  discovered 
them.") 


"To 


Ridgemont  Development,  L.L.C. 
("Ridgemont"),  and  Brink  Terminal 
Services,  Inc.  ("Brink")  The  proposed 
PPA  has  been  submitted  to  the  Attorney 
General  for  approval.  The  proposed  PPA 
would  resolve  certain  potential  claims 
of  the  United  States  tmder  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  Section  311  of  the  Clean  Water 
Act,  33  U.S.C.  1321,  and  Section  1002(b) 
of  the  Oil  Pollution  Act.  33  U.S.C. 
2702(b),  against  Ridgemont  and  Brink. 
The  proposed  PPA  woidd  require 
Ridgemont  and  Brink  to  pay  the  United 
States  $20,000  to  be  applied  toward 
outstanding  response  costs  incurred  |]y 
the  United  States  in  conducting 
federally  funded  removal  activities  at 
the  Site.  The  Site  is  not  on  the  NPL.  No 
further  response  activities  at  the  Site  are 
anticipated  at  this  time. 

DATES:  Comments  on  the  proposed  PPA 
must  be  received  by  U.S.  EPA  on  or 
before  June  16, 1999. 
ADDRESSES:  A  copy  of  the  proposed  PPA 
is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Reginald  A.  PaUesen  at  (312)  886-0555. 
prior  to  visiting  the  R^on  5  office. 
Conmients  on  the  proposed  PPA  should 
be  addressed  to  Reginald  A.  Palles«i. 
Office  of  Regional  Counsel  (C-14J).  U.S. 
EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
R>R  FURTHER  MF0RMAT10N  CONTACT: 
Reginald  A.  Pallesoi,  Associate 
R^onal  Counsel,  at  (312)  886-0555.  A 
30-day  period,  commencing  on  the  date 
of  publication  of  this  notice,  is  open  for 
comments  on  the  proposed  PPA. 
Comments  shoiUd  be  sent  to  the 
addressee  identified  in  this  notice. 
William  E.  Muno. 

Director,  Superfund  Division,  U.S. 
Environmental  Protection  Agency,  Region  5. 
[FR  Doc.  99-12365  Filed  5-14-99;  8:45  am] 
■UJNQ  CODE  65eO-80-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-313»-€1II] 

Florlds;  Emergency  end  Relsted 
Determinetione 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Florida 
(FEMA-3139-EM),  dated  April  27, 
1999,  and  related  determinations. 
effective  date:  April  27, 1999. 
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FOR  FURTHER  INFORMA-nON  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPt^MENTARY  INFORMATKW:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
27, 1999,  the  President  declared  an 
emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Florida,  resulting  from  fire  hazards  on  April 
15, 1999,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  subsection 
501(a)  of  the  Robert  T.  Stafford  Disaster 
ReUef  and  Emergency  Assistance  Act,  P.L 
93-288,  as  amended  ("the  StafFord  Act").  I, 
therefore,  declare  that  such  an  emergency 
exists  in  the  State  of  Florida. 

You  are  authorized  to  provide  appropriate 
assistance  for  required  emergency  protective 
measures  as  authorized  under  Title  V, 
excluding  regular  time  costs  for  subgrantees 
regular  employees.  The  assistance  provided 
imder  this  dedaration  does  not  include 
debris  removal  assistance. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

You  are  further  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  W.  Fay  of  the 
Federal  Emergency  Management  Agency 
to.  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared  an 
emergency: 

The  counties  of  Alachua,  Baker,  Bay, 
Bradford,  Brevard,  Broward,  Calhoun, 
Charlotte,  CoUier,  Columbia,  Dade,  Desoto, 
Franklin,  Gadsden,  Gilchrist,  Glades,  Gulf, 
Hamilton,  Hardee,  Hendry,  Highlands. 
Hillsborough,  Holms,  Indian  River,  Jackson, 
Jefiisrson,  Lee,  Leon,  Levy,  Liberty,  Manatee, 
Marion,  Monroe,  Okeechobee,  Orange, 
Osceola,  Palm  Beach,  Pinellas,  Polk,  Putnam, 
Sarasota,  Seminole,  St.  Lucie,  Swaimee, 
Union,  Wakulla,  Walton,  and  Washington. 
FEMA  will  provide  appropriate  assistance  for 
required  emergency  protective  measures  as 
authorized  under  Tide  V  of  the  Stafford  Act. 
The  assistance  provided  under  this 
declaration  does  not  include  debris  removal 
assistance. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Prt^ram.) 
lamas  L.  Witt. 
Director. 

[FR  Doc.  99-12346  Filed  5-14-99;  8:45  am] 
BNUNQ  OOOE  «71S-ia-P 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEIIA-1273-OR] 

Kansas;  Mafor  Dteastw  and  Relatwl 
Dslsnnlnalions 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disastw  for  the  State  of  Kansas  (FEMA- 
1273-DR),  dated  May  4, 1999.  and 
related  determinations. 
ffFECnVE  DATE:  May  4,  1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington^  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  aVORMATlON:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
4, 1999,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resulting 
from  severe  storms  and  tornadoes  on  May  3, 
1999,  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Kansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to,allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  debris  removal  and  emergency 
protective  measiues  (Categories  A  and  B) 
under  the  Public  Assistance  Program,  and 
Hazard  Mitigation  in  the  designafad  areas. 
Further,  you  are  authorized  to  provide  other 
categories  of  assistance  under  the  Public 
Assistance  program,  if  warranted.  Consistent 


with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Curtis  D.  Musgrave  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kansas  to  have  been 
affiacted  adversely  by  this  declared 
major  disaster 

Sedgwick  County  far  Individual  Assistance 
and  Debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
tmder  the  Public  Assistance  program. 

All  counties  within  the  State  of 
Kansas  are  eligible  to  q)ply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  V/m, 
Director. 

(FR  Doc.  99-12345  Filed  5-14-99;  8.-4S  am] 
BUJNO  CODE  Cns-O-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

{FEMA-127CM)R] 

Missouri;  Amsndmsnt  No.  2  to  Notice 
of  a  Ma|or  Disastsr  Dsclsration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1270-DR),  dated  May 
5, 1999,  and  related  determinations. 
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EFFECTIVE  DATE:  May  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  64&-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  is  hereby  sunended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  5, 1999: 

Andrew,  Iron,  Macon,  and  Osage  Counties 
for  Individual  Assistance. 

rrhe  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executjve  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-12342  Filed  5-14-99;  8:45  am] 

BILUNO  CODE  671 S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-DR] 

Oklahoma;  Ma)or  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1272-DR),  dated  May  4,  1999 
and  related  determinations. 
EFFECTIVE  DATE:  May  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMEKTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
4, 1999,  the  President  declared  a  major 
disaster  imder  the  authority  of  the 
Robtrt  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  ef  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  tornadoes  and  severe  storms 


on  May  3-4, 1999,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act"). 

I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
under  the  Public  Assistance  program,  and 
Hazard  Mitigation  in  the  designated  areas 
and  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  he  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Robert  Hendrix  of,the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Caddo,  Cleveland,  Creek,  Grady,  McClain, 
Oklahoma,  Kingfisher,  Lincoln,  Logan, 
Pottawatomie,  and  Tulsa  Counties  for 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
(Categories  A  and  B)  under  the  Public 
Assistance  program. 

All  counties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fumd  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

James  L.  Witt. 

Director. 

[FR  Doc.  99-12343  Filed  5-14-99;  8:45  am] 

BILUNG  CODE  6n8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-DR] 

Oiclahoma;  Amendment  No.  1  to  Notice 
Of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Oklahoma  (FEMA-1272-DR),  dated 

May  4, 1999,  and  related 

determinations. 

EFFECTIVE  DATE:  May  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 

Directorate,  Federal  Emergency 

Management  Agency,  Washington,  DC 

20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
5, 1999,  the  President  amended  the  cost- 
sharing  arrangements  concerning 
Federal  funds  provided  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.). 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  &t)m  tornadoes  and  severe  storms 
on  May  3-4, 1999,  is  of  sufficient  severity 
and  magnitude  that  the  provision  of  direct 
Federal  assistance  to  ensure  public  health 
and  safety  is  warranted  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act")! 

Therefore,  I  amend  my  declaration  of  May 
4,  1999,  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  100  percent  of  the  costs  of 
debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  Program,  including  direct 
Federal  assistance  effective  May  4, 1999, 
through  May  7, 1999.  This  assistance  may  be 
provided  to  all  counties  designated  under  the 
major  disaster  declaration.  You  may  extend 
this  assistance  for  an  additional  period  of 
time,  if  warranted. 

Please  notify  the  Governor  of  Oklahoma 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Cora 
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Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (EFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant    . 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  99-12344  Filed  5-14-99;  8:45  am] 

BILLINQ  CODE  671 S-OS-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticea; 
Acqulaitiona  of  Sharea  of  Bank  or 
Bank  HoMing  Companiaa;  CorrectkMi 

This  notice  corrects  a  notice  (FR  Doc. 
99-11732)  published  on  page  25041  of 
the  issue  for  Monday,  May  10, 1999. 

The  Federal  Reserve  Bank  of  Kansas 
City  heading  in  paragraph  A.  and  the 
entry  for  Robert  W.  Gentry,  Denton, 
Texas,  are  corrected  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Robert  W.  Gentry,  Denton,  Texas;  to 
acquire  additional  voting  shares  of  Lake 
Cities  Financial  Corporation,  Lake 
Dallas, Texas,  and  thereby  indirectly 
acquire  additional  voting  shares  of  Lake 
Cities  State  Bank,  Lake  Dallas,  Texas. 

Comments  on  this  application  must 
be  received  by  May  25, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  11, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12292  Filed  5-14-99;  8:45  am] 
BILUNG  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acqulaitiona  by,  and 
Mergera  of  Bank  HoMIng  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  10, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Citizens  Bancorp  Investment,  Inc., 
Lafeyette,  Tennessee;  to  acquire  80 
percent  of  the  voting  shares  of  Liberty 
State  Bank,  lilwrty,  Teimessee. 

2.  FLAG  Financial  Corporation, 
LaGrange,  Georgia;  to  merge  with 
Abbeville  Capital  Corporation, 
Abbeville,  South  Carolina,  and  thereby 
indirectly  acquire  Bank  of  Abbeville, 
Abbeville,  South  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Republic  Bancorp,  Ann  Arbor, 
Michigan;  to  acquire  D&N  Bank, 
Hancock,  Michigan,  upon  conversion 
from  a  federally-chartered  savings  bank 
to  a  state  chartered  savings  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Baxter  Bancshares,  Inc.,  Baxter 
Springs,  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  Nine  Tribes 
Bancshares,  Inc.,  Quapaw,  Oklahoma; 
and  thereby  indirectly  acquire  The  Bank 
of  Quapaw,  Quapaw,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  11, 1999. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12291  Filed  5-14-99;  8:45  am] 
BHJJNQ  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunahina  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
May  20, 1999. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  13, 1999. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12450  Filed  5-13-99;  11:01  am] 

BUMG  CODE  621 0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaae  Control  and 
Prevantkm 

[Program  Announcement  99123] 

Notica  of  Availability  of  Funda;  Grant 
for  Communlty-Baaad  Intervention 
Reaaarch  for  Children  Riding  in  Motor 
Vahiclaa 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  aimounces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  grant  to  conduct  a 
Community-Based  Intervention  Program 
for  Children  Riding  in  Motor  Vehicles. 
The  purpose  of  the  program  is  to  design, 
implement,  and  evaluate  a  commimity- 
based  intervention  project  aimed  at 
changing  the  seating  locations  and 
restraint-use  patterns  of  children  riding 
in  passenger  cars  and  light  trucks.  The 
goal  is  to  induce  all  children  under  the 
age  of  12  to  be  seated  in  the  rear  seat 
(if  one  exists)  and  to  be  properly 
restrained  in  a  safety  seat  or  child 
restraint  device.  This  program  addresses 
the  "Healthy  People  2000"  priority  area 
of  Unintentional  Injuries. 
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B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  to  receive  Federal  funds  constituting 
an  award,  grant  (cooperative  agreement), 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1999  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

D.  Program  Requirements 

1.  Design,  implement,  and  conduct  an 
extensive  intervention  program  to 
increase  placement  of  children  properly 
restrained  in  the  back  seat  of  motor 
vehicles.  The  intervention  program  will 
be  developed  using  a  sound  theoretical 
basis  in  health  behavior  change. 

2.  Establish  links  and/or  collaborative 
relationships  with  interested  partners  in 
the  intervention  and  two  control 
communities,  especially  representatives 
from  local  health  departments,  police, 
academic  institutions,  and  traffic  safety 
and  injury  control  specialists. 

3.  Identify  the  targeted  intervention 
community  and  the  communities  which 
will  serve  as  the  "control"  communities. 

4.  Establish  a  community  coalition  to 
provide  direction  and  broad  penetration 
of  the  intervention. 

5.  Conduct  an  assessment  of  the 
project.  The  primary  outcome  measure 
used  to  evaluate  the  intervention  will  be 
a  change  in  the  proportion  of  children 
riding  in  back  versus  the  front  seat  of 
passenger  cars  and  light  trucks. 

6.  Conduct  an  analysis  of  the  cost 
effectiveness  of  the  community 
intervention;  carry  out  a  detailed 
process  evaluation  in  the  intervention 
community;  and  compile,  publish,  and 
disseminate  results. 


E.  Application  Content 

The  application  should  be  developed 
in  accordance  with  Form  PHS-398. 

1.  State  briefly  your  understanding  of 
the  purpose  of  the  program. 

2.  Describe  in  detail  the  process  you 
will  use  to  accomplish  the  requirements 
of  the  program.  This  process  description 
shoidd  include  specific  planning 
objectives,  strategies  for  achievement  of 
these  objectives,  and  a  proposed 
schedule  for  achieving  these  objectives. 
Describe  the  population  to  be  served 
and  how  participants  will  be  identified. 

3.  Describe  your  capability  to  conduct 
the  proposed  project,  including  the 
applicant's  experience  in  conducting 
and  evaluating  projects  similar  to  the 
proposed  project. 

4.  Provide  the  name,  qualifications, 
and  proposed  time  allocations  of  the 
Project  Director,  who  will  be 
responsible  for  administering  the  grant. 
Describe  requirements  for  additional 
staff,  experience,  facilities,  and  other 
resources  that  woidd  define  the 
applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  professional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project. 

5.  Provide  a  detailed  budget  which 
indicates  anticipated  costs  for 
personnel,  travel,  commimications, 
postage,  equipment,  contracts,  supplies, 
and  other  items;  and  all  sources  of  funds 
to  meet  these  expenses. 

6.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font. 

7.  If  human  subjects  will  be  involved 
in  this  research,  provide  evidence  of 
compliance  with  the  Department  of 
Health  and  Human  Services  regulations 
(45  CFR  part  46)  on  the  protection  of 
Human  Subjects. 

F.  Submission  and  Deadline 

Application 

Submit  one  original  and  five  copies  of 
PHS  398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
July  15, 1999,  submit  the  application  to 
the  specialist  identified  in  the  "Where 
to  Obtain  Additional  Information" 
section  of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 


processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  fi-om  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need  (10  percent) 

The  extent  to  which  the  applicant 
presents  the  magnitude  of  the  need  for 
this  project,  demonstrates  experience  in 
this  area,  and  describes  the  likely 
impact  of  their  activities  on  the  need. 

2.  Goals  and  Objectives  (10  Percent) 

The  extent  to  which  the  goal(s)  and 
objectives  are  relevant  to  the  purpose  of 
the  program,  feasible  for 
accomplishment  during  the  project 
period,  measurable,  and  specific  in 
terms  of  what  is  to  be  done  and  the  time 
involved.  The  extent  to  which  the 
objectives  address  all  activities 
necessary  to  accomplish  the  purpose  of 
the  program. 

3.  Methods  (30  Percent) 

The  extent  to  which  the  applicant 
provides  a  detailed  description  of  all 
proposed  activities  needed  to  achieve 
each  objective  and  the  overall  program 
goal(s).  The  extent  to  which  the  study 
collaborators  have  demonstrated 
expertise  in  conducting  community 
interventions.  The  extent  to  which  the 
applicant  has  experience  and  history  of 
publication  on  motor  vehicle  occupant 
protection.  The  extent  to  which  the 
applicant  provides  a  reasonable  and 
complete  schedtUe  for  implementing  all 
activities.  The  extent  to  which  position 
descriptions,  lines  of  command,  and 
collaborations  are  appropriate  to 
accomplishing  the  program  goal(s)  and 
objectives. 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a)  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation,  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
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adequate  to  measure  differences  when 
warranted,  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participcints  include 
the  process  of  establishing  collaborative 
relationships  with  conimunity(ies)  and 
recognition  of  mutual  benefits. 

4.  Evaluation  (30  Percent) 

The  extent  to  which  the  proposed 
evaluation  plan  is  detailed  and  capable 
of  docimienting  program  process  and 
outcome  measures,  including  benefit/ 
cost  analysis,  risk  assessment,  and  risk 
management  (applicants  may  wish  to 
refer  to  A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention,  MMWR,  March  27, 1992/ 
V0I.41/N0.  RR-3  for  further  information 
on  this  methodology).  You  may  access 
this  document  on  CDC's  Web  page  at 
www2.cdc.gov/mmwr/mmwr8rch.htm. 
The  extent  to  which  the  applicant 
demonstrates  staff  and/or  collaborator 
availability,  expertise,  and  capacity  to 
perform  the  evaluation. 

5.  Staff,  and  Resources  (20  Percent) 

Providing  for  a  full-time  director/ 
coordinator  and  staff  who  have 
authority,  responsibility,  and  expertise 
to  carry  out  the  project.  The  extent  to 
which  the  applicant  can  provide 
adequate  facilities,  staff  and/or 
collaborators,  and  resources  to 
accomplish  the  proposed  goal(s)  and 
objectives  diuing  the  project  period.  The 
extent  to  which  the  applicant 
demonstrates  staff  and/or  collaborator 
availability,  expertise,  previous 
experience,  broad  experience  in  risk 
assessment  and  analysis  and  capacity  to 
perform  the  undertaking  successfully. 

6.  Budget  and  fustification  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  the  stated 
objectives  and  planned  program 
activities. 

7.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  semiannual  progress  reports 

2.  financial  status  report,  no  more  than 
90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  sdter 
the  end  of  the  project  period. 


Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  I. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1    Healthy  People  2000 

AR-1 2    Lobbying  Restrictions 

AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gim  Control 

Activities 

I.  Audiority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301,  317(k)(2),  391,  392,  and 
394  of  the  Public  Health  Service  Act,  [42 
U.S.C.  section  241,  247b{k){2),  280b, 
280b-l,  and  280b-2],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
niunber  is  93.136. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
may  be  downloaded  through  the  CDC 
home  page  www.cdc.gov  on  the  Internet 
(click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-a88-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

For  business  management  technical 
assistance,  contact:  Joaime  Wojcik, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Prociu«ment  and 
Grants  Office,  Announcement  99123, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146,  telephone  (770)  488-2717,  Email 
address:  jcw6@cdc.gov 

For  program  technical  assistance, 
contact:  Bruce  Jones,  M.D.,  Centers  for 
Disease  Control  and  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  Division  of  Unintentional 
Injury  Prevention,  4770  Buford  Hwy„ 
N.E.,  Mallstop  K63,  Atlanta,  GA  30341- 
3724,  telephone:  770  488-4545,  email 
address:  bdj2@cdc.gov 


Dated:  May  11,1999. 
John  L.  Wiliiams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-12312  Filed  5-14-99;  8:45  am) 

BNJJNQ  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwiters  for  DiaaaM  Control  and 
Pravantien 

[Program  Announcement  99104] 

Notica  of  AvaHabHHy  of  Funda; 
Innovativa  Damonatratton  Protacta  to 
Scraan  and  Treat  AaymptomaHc  Malaa 
for  Chlamydia  Trachomatia  InfacHon 
Uaing  Urina-Baaad  Diagnoatic  Taata: 
Tranalational  Reaaardi 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  conduct  innovative 
demonstration  projects  using  nucleic 
acid  amplification  tests  on  urine 
specimens  to  screen  and  treat 
asymptomatic  males  with  Chlamydia 
Trachomatis  (CT)infection.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Sexually 
Transmitted  Diseases.  The  purpose  of 
the  program  is  to  determine  the 
acceptability,  feasibility,  and  cost 
associated  with  different  approaches  to 
screening  asymptomatic  niales  for  CT 
infection.  Successful  applicants  will 
implement  demonstration  projects  using 
nucleic  acid  amplification  tests  on  urine 
specimens  to  screen  asymptomatic 
males  for  CT  infection  and  will  conduct 
research  in  the  context  of  the 
demonstration  project.  Please  reference 
Appendix  1  for  background  information 
relevant  to  this  program  announcement. 
Appendix  2  outlines  project  objectives. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  in  partnership  with  State 
or  local  health  departments.  Any 
organization  may  be  the  primary 
applicant,  but  each  application  must 
include  both  an  agency/institution  with 
program  implementation  experience 
and  an  agency/institution  with  research 
experience.  All  applications  must 
include  a  partnership  with  a  State  or 
local  health  department. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4}  of 
tlie  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
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to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  AvailaUlMy  afFwids 

Approximately  $750,000  is  available 
in  FY  1999  to  fund  two  to  three  awards, 
with  an  average  yearly  award  of 
250,000,  ranging  from  $200,000  to 
$300,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  Septraaber  30. 
1999.  and  will  be  made  for  a  12-month 
budget  period  within  a  (Htiiect  period  of 
up  to  two  years.  Fxmding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  r^wrts  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  awarded  under  this  program 
may  not  be  used  for  treatment 

Funding  Preferences 

Funding  preference  may  be  given  to 
applicants  to  achieve  geographic 
balance. 

D.  Program  Reqniremmts 

Recipients  will  work  with  CDC  to 
assure  a  scientifically  soxmd 
demonstration  project  and  embedded 
research  study.  If  multiple  awards  are 
made,  the  only  requirement  for 
uniformity  of  approach  across  sites  will 
relate  to  collection  of  a  core  set  of  data 
elements  (including  those  related  to 
cost)  to  allow  systematic  comparisons 
between  different  approaches  to  male 
screening. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  the  subparagraph  Recipient 
Activities  and  CDC  will  be  responsible 
for  the  activities  listed  under  the 
subparagraph  CDC  Activities. 

1.  Recipient  Activities 

a.  Design  and  implement  a 

demonstration  project  to  screen 
asymptomatic  males  for  chlamydia 
infection  which  addresses  as  many  of 
the  objectives  listed  in  Appendix  2  as 
possible.  At  a  minimum,  recipients 
should  gather  routine  data  that  will 
permit  measurement  of  the  prevalence 
of  infection  and  male  treatment  rates,  as 
well  as  the  cost  to  detect  and  treat  an 
infected  male,  and  his  infected  female 
partners.  Recipients  are  encoiuraged  to 
screen  in  settings  other  than  a  sexually 
transmitted  diseases  clinic;  however,  a 
sexually  transmitted  diseases  clinic 
could  be  one  of  several  settings  where 
screening  is  conducted,  as  this  could 
provide  a  useful  comparison  to  other 


screening  venues  developed  by  the 
recipient. 

b.  Design  and  implement  a  research 
study  that  can  be  embedded  within  the 
male  CT  screening  demonstration 
project  and  which  entails  Icogitudinal 
follow  lip  of  a  subset  of  men  in  order  to 
address  as  many  of  the  Appendix  2 
objectives  requiring  Icmgitudinal  fbUow 
up  as  possible  (i.e.,  reinfection, 
notificaticm  of  fonale  partners,  reported 
behavior  change  aflra  leaning  a  positive 
test  residt). 

c.  CoU^KHate  with  other  recipients  in 
developing  and  collecting  a  common  set 
of  core  variables  to  permit  systematic 
compariscm  between  diffsrent 
approaches  (for  the  purpose  of  cost 
ccMnpari8<ms,  this  will  require 
measurement  of  all  relevant  costs, 
including  providers'  costs  of  service 
delivery  and  participants'  costs). 

d.  Collaborate  wim  other  recipients 
during  implementation  of  the 
demonstration  project  and  research 
study.  Collaboration  will  include  (1) 
communication  with  CDC  regarding 
project  and  study  progress  and  (2) 
participation  in  quality  control 
procedures,  and  in  regularly  scheduled 
meetings  and  conference  c^ls  with 
CDC. 

e.  Recipients  will  use  findings  from 
their  own  demonstration  project/ 
embedded  research  to  develop  at  least 
one  publication  for  a  peer-reviewed 
joiunal. 

f.  Submit  and  receive  approval  of 
study  protocol  by  the  recipient's  local 
institutional  hinnan  investigation 
review  board  (IRB). 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
scientific  expertise.  CDC  staff  will 
provide  current  scientific  and 
programmatic  information  relevant  to 
the  design  and  conduct  of  the 
demonstration  project  and  embedded 
research  study. 

b.  As  needed,  provide  technical 
advice  to  awardees  in  developing  and 
collecting  a  common  set  of  core 
variables  to  enable  comparisons 
between  different  approaches,  including 
those  needed  to  accurately  and 
completely  measure  costs,  and  which 
would  allow  for  cross-site  comparisons 
that  could  include  a  cost  effectiveness 
analysis.  Collaborative  activities  may 
include  technical  advice  on  awardee- 
development  of  common  data  collection 
instruments.  As  needed,  CDC  may 
assujne  responsibility  for  developing  a 
centralized  system  for  data  management 
for  the  core  set  of  data  elements 
collected  by  each  of  the  fimded  projects. 

c.  Assist  in  analysis  and 
dissemination  of  results;  as  needed. 


assist  each  site  in  analyzing  data  and  in 
dissemination  of  study  results. 

d.  Monitor  and  Evaluate  Scientific 
and  Operati(Hial  Accomplishments  of 
the  Prefect  This  will  be  accomplished 
through  periodic  site  visits,  tel^hooe 
calls,  and  review  of  technical  repcHis 
and  interim  data  analysis. 

e.  Submit  and  receive  approval  of 
study  protocol  by  the  Centers  for 
Disease  Control  and  Preventi(Hi  IRB. 
The  CDC  IRB  will  review  and  approve 
the  protood  initially  and  on  at  leiast  an 
annual  basis  until  the  research  project  is 
completed. 

E.  ApfBcli—  rilBl 

Use  the  infannati<«  in  the  Program 
Requiranents,  Other  Requiranents,  and 
Evduation  Critoria  sections  to  develc^ 
the  application  content  Your 
ai^caticHi  will  be  evaluated  cm  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
size  12  font.  Appendices  may  include 
letters  of  support,  data  tables,  and 
bibliography  only. 

F.  SubmiasMHi  and  Deadline 

Letter  of  Intent  (LOI) 

A  letter  of  intent  must  be  submitted 
on  or  before  Jime  14, 1999  to  the  Grants 
Management  Specialist  listed  in  the 
"WhCTe  to  Obtain  Additional 
Information"  section  of  this 
announcement.  No  applications  will  be 
accepted  without  a  letter  of  intent. 
Letters  of  intent  must  be  no  more  than 
one  page,  must  be  prepared  with  a 
Courier  12-point  font  and  must  include 
the  following:  statement  of  intent  to 
apply,  reference  to  Program 
Aiinouncement  99104,  title  of  the 
proposed  project  and  the  names,  phone 
niunbers,  and  email  addresses  for  the 
lead  investigators  representing  each 
collaborating  institution  or  agency. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
August  2, 1999  submit  the  application 
to  the  Grants  Management  Specialist 
listed  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
deadline  date  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
independent  review.  (Applicants  must 
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request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
that  do  not  meet  these  criteria  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  and  Rationale  for  the 
Male  Screening  Demonstration  Project 
and  Embedded  Research  Study  (10 
Points) 

Degree  to  which  the  applicant  (a) 
Describes  the  local  prevalence  of  CT 
infection  (with  stratification  by  age, 
gender,  and  ethnicity);  (b)  demonstrates 
knowledge  of  the  medical/public  health 
literatiue  describing  mine  testing  to 
identify  asymptomatic  men  infected 
with  CT;  (c)  demonstrates  insight  into 
factors  that  could  influence  the 
effectiveness  of  a  male  screening 
strategy  for  primary  prevention  among 
women;  (d)  demonstrates  insight  into 
the  logistic  and  ethical  challenges  of 
offering  diagnostic  testing  to -an 
asymptomatic  population  in  non- 
traditiond  and  non-clinical  settings;  (e) 
presents  a  compelling  rationale  for  their 
proposed  approach  to  screening 
asymptomatic  males  for  Chlamydia 
infection;  (f)  provides  data  to  support 
their  choice  of  screening  venues;  (g) 
describes  any  previous  or  existing  male 
screening  programs  in  their  locality  and 
describes  how  the  proposed 
demonstration  project  compares  to  any 
existing  local  male  screening  programs, 
and  (h)  presents  a  rationale  for  their 
selection  of  research  objectives  from 
among  those  in  Appendix  2. 

2.  Objectives  (5  Points) 

Extent  to  which  the  application 
addresses  the  research  objectives 
outlined  in  Appendix  2  of  this  program 
announcement. 

3.  Demonstration  Project  Activities  (20 
Points) 

Extent  to  which  the  application 
describes  the  proposed  activities  with 
detailed  plans  for  implementation  of  the 
demonstration  project,  including:  (a)  A 
detailed  and  realistic  time  line  for  the 
specified  activities;  (b)  specific 
information  on  the  site  where  screening 
will  be  conducted,  hours  that  screening 
will  be  offered,  staffing,  provisions  for 
urine  specimen  collection  (e.g., 
restrooms  convenient  to  the  site  where 


males  are  being  invited  for  screening, 
adherence  to  CLIA  (Clinical  Laboratory 
Improvement  Amendments) 
requirements  for  specimen  collection); 
(c)  plans  for  obtaining  informed  consent 
(if  needed);  (d)  plans  for  males  to  learn 
test  results  and  receive  treatment;  and 
(e)  plans  to  seek,  screen,  and  treat  the 
female  sex  partners  of  infected  males. 

4.  Potential  Influence  of  the 
Demonstration  Project  on  Public  Health 
Practice  (15  Points) 

Extent  to  which  the  applicant 
presents  a  detailed  and  logical  plan  for 
conducting  a  screening  program  that 
will  provide  access  to  a  male  population 
with  a  high  prevalence  of  CT  infection; 
particularly  males  who  may  contribute 
disproportionately  to  infecting  females. 
Points  will  also  be  given  for  the  extent 
to  which  the  study  population  is 
representative  of  a  large  pool  of 
potentially  infected  men  and  the 
likelihood  that  such  a  population  could 
be  identified  and  accessed  in  other 
locations  across  the  United  States. 
Points  will  be  awarded  to  applicants 
describing  a  demonstration  project  that 
could  be  incorporated  into  the  array  of 
public  health  activities  with  a  minimum 
of  additional  training,  resources,  and 
infrastructure.  Points  will  also  be 
awarded  to  applications  that  describe  a 
plan  for  integrating  partner  services  into 
the  demonstration  project. 

5.  Design  of  Research  Study  Requiring 
Longitudinal  Follow  Up  (20  Points) 

Extent  to  which  the  embedded 
research  study  is  (a)  both  an  appropriate 
and  optimal  means  of  addressing 
research  objectives  in  Appendix  2  that 
require  longitudinal  follow  up;  (b)  will 
achieve  the  research  objectives  without 
interfering  with  assessments  of 
acceptability  and  feasibility  (which' 
could  be  biased  if  measured  in  study 
subjects  consenting  to  participate  in  a 
study  requiring  longitudinal  follow  up); 
(c)  includes  clear  and  valid  calculations 
for  the  sample  sizes  that  would  be 
required  to  measure  effects  related  to 
each  of  the  applicants  chief  research 
objectives;  (d)  provides  clear  description 
of  appropriate  comparison  groups  in 
each  aspect  of  the  study;  and  (e)  if  the 
study  includes  adolescents,  displays 
familiarity  with  the  legal  and  ethical 
issues  surroimding  elicitation  of 
information  regarding  sexual  activity 
between  adolescents  and  older  sex 
partners,  (including  the  particulars  of 
relevant  State  legislation),  and 
demonstrates  a  means  of  adhering  to 
such  legislation  in  the  proposed  study. 


6.  Program  and  Research  Capacity  (25 
Points) 

The  overall  ability  of  the  applicant  to 
perform  the  technical  aspects  of  the 
project.  The  quality  of  the  applicant's: 
(a)  Proposed  collaboration  with  State  or 
local  health  departments  and  partners 
for  either  research  or  program 
implementation  (including  letters  of 
support);  (b)  availability  and 
identification  of  personnel  with  the 
needed  experience  and  competence  in 
community  outreach  and  program 
implementation,  sexually  transmitted 
disease  service  delivery,  partner 
services,  study  design  and  conduct,  data 
collection,  analysis,  and  dissemination; 

(c)  assiuance  that  staff  can  be  hired 
within  an  appropriate  amount  of  time; 

(d)  ability  and  willingness  to  collaborate 
in  the  development  and  collection  of  a 
conunon  set  of  variables  to  permit  cross- 
site  comparisons;  (e)  demonstration  of 
access  to  the  data  needed  to  permit  true 
costs  of  service  delivery  to  be 
determined  so  that  a  cost  effectiveness 
evaluation  can  be  done,  e.g., 
demonstration  of  the  ability  to  identify 
and  collect  data  to  measure  the  costs  for 
screening  that  include  testing  and 
treatment  costs,  provider  costs  for  wages 
and  overhead,  and  participants'  travel 
and  time  costs,  as  well  as  costs  for 
partner  services;  (f)  documentation  of 
the  availability  of  adequate  laboratory, 
clinical,  and  administrative  facilities 
and  resoiut;es  to  conduct  the  proposed 
research,  including  a  letter  of  agreement 
fiY)m  the  laboratory  that  will  be 
conducting  nucleic  acid  amplification 
testing  on  urine  specimens  and  a  letter 
of  agreement  from  the  administrative  or 
managerial  director  of  the  proposed 
screening  site  (and  board  of  directors  or 
community  board  if  appropriate);  (g) 
access  to  cost-efficient,  locally  available 
staff  to  complete  data  entry  and  data 
management. 

7.  The  Degree  to  Which  the  Applicant 
Has  Met  the  CDC  Policy  Requirements 
Regarding  the  Inclusion  of  Ethnic  and 
Racial  Groups  in  the  Proposed 
Research.  (5  Points) 

This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 


26764 


Federal  Register / Vol.  64.  No.  94 /Monday,  May  17,  1999 /Notices 


communityCies)  and  recognition  of 
mutual  benefits. 

5.  This  program  specifically  seeks 
applications  describing  male  screening 
programs,  with  a  long  term  objective  to 
develop  strategies  that  can  increase 
public  health  capacity  to  detect  and 
treat  infected  females.  Applicants  need 
not  address  the  inclusion  of  women  in 
their  response  to  evaluation  criterion  7. 

8.  Budget  (Not  Scored) 

The  budget  should  anticipate  the 
salaries  of  appropriate  staff,  travel  for 
principal  investigator  and  project 
supervisor  to  meet  with  CDC  annually, 
supplemental  needs  related  to 
diagnosis,  management,  and  treatment 
of  CT  and  other  concurrently  diagnosed 
STDs,  including  anticipated  partner 
tracing  activities,  longitudinal 
participation,  and  other  needs.  The 
applicant  should  provide  a  line-item 
first  year  budget  (with  a  budget 
narrative  that  justifies  each  line  item). 
Budgets  will  be  evaluated  on  the 
appropriateness  of  budget  estimates  in 
relation  to  the  proposed  research,  and 
the  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

9.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 
For  Award  Recipients  Provide  CDC  with 
original  plus  two  copies  of 

1.  Semi-annual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  listed  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1    Hiunan  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-6    Patient  Care 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 


AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-1 2     Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317  of  the  Public 
Health  Service  Act  [42  U.S.C.  241  and 
247bl,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  nimiber  is 
93.978. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  number  of  interest.  If 
you  have  questions  after  reviewing  the 
contents  of  all  docimients,  business 
management  technical  assistance  may 
be  obtained  from:  Ciutis  Meiisel,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99104, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Mail  Stop  El5,  Atlanta,  Georgia 
30341,  Telephone  (770)  488-2738, 
Email  address  CTM6@CDC.GOV. 

Complete  application  information  is 
also  available  on  the  CDC  home  page  on 
the  Internet:  HTTP://WWW.CDC.GOV 

For  program  technical  assistance, 
contact:  Julie  Schillinger,  MD,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  Mail  Stop 
E02,  Atlanta,  GA  30333,  Telephone: 
(404)  639-8368,  Email:  jus8@cdc.gov. 

Dated:  May  11, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

Appendix  1 — ^Background 

The  bulk  of  the  morbidity  associated  with 
CT  infection  appears  to  be  borne  by  women, 
in  whom  infection  can  lead  to  pelvic 
inflammatory  disease  with  subsequent 
infertility,  ectopic  pregnancy,  and  chronic 
pelvic  pain.  Women  with  CT  infection  have 
an  associated  increased  risk  for  acquisition  of 
HTV,  and  are  at  an  increased  risk  for  adverse 
outcomes  of  pregnancy  (low  birth  weight, 
prematiuity);  there  is  also  an  increased  risk 
for  morbidity  among  infants  bom  to  infected 
mothers  (neonatal  pneumonia  and  ocular 
infections).  For  these  reasons,  efforts  to 
reduce  the  morbidity  associated  with  CT 
infection  have  focused  on  identifying  and 
treating  infected  women,  relying  largely  on 
widespread  screening  of  asymptomatic 
women,  with  subsequent  treatment  of 
infected  women  and,  to  a  lesser  extent,  their 
infected  sexual  partners.  Regions  of  the 


coimtry  with  active  chlamydia  prevention 
programs  have  demonstrated  reductions  of 
36-59%  in  the  measured  prevalence  of 
infection  among  women  served  in  specific 
settings.  There  remains,  however,  substantial 
variation  in  CT-prevalence  measured  in 
different  regions  of  the  U.S.,  and  it  is  not 
clear  what  strategies  would  be  most  effiective 
in  reducing  disease  below  the  threshold  (3.9- 
7%)  achieved  in  regions  with  aggressive 
prevention  programs. 

The  application  of  nucleic  acid 
amplification  technology  to  the  development 
of  a  urine-based  diagnostic  test  for  CT 
infection  has  broadened  the  potential  for 
conducting  screening  of  asymptomatic 
women,  and,  for  the  first  time,  presents  a 
feasible  means  of  screening  asymptomatic 
men.  Although  urine-based  diagnostic  tests 
have  been  approved  for  use  in  men  and  are 
being  used  in  select  settings,  because 
available  data  suggest  that  severe  sequelae  of 
Ct  infection  are  relatively  infrequent  in  men, 
several  important  questions  must  be 
answered  before  national  chlamydia  control 
efforts  and  resources  are  directed  to 
widespread  screening  for  men.  First,  what 
approaches  to  male  screening  for  CT 
infection  are  most  acceptable  and  feasible, 
and  second,  is  male  screening  an  effective 
means  of  reducing  disease  in  women?  To 
address  these  questions  it  will  be  necessary 
to  explore  the  prevalence  of  infection  in 
different  asymptomatic  male  populations 
which  may  be  accessed  by  luine  screening, 
to  determine  the  acceptability  and  feasibility 
of  screening  these  populations,  and  to 
measure  the  cost  of  detecting  and  treating  an 
infected  male  and  his  infected  female  sex 
partners.  To  evaluate  the  comparative  value 
of  different  approaches  to  screening 
asymptomatic  males,  screening  would  need 
to  be  conducted  in  a  variety  of  different 
venues,  including  sexually  transmitted 
diseases  clinics.  Ultimately,  the  value  of 
screening  males  for  CT  infection  must  be 
measured  against  the  alternative  of  using  the 
same  resources  to  screen  women.  Research  to 
further  knowledge  of  reinfection  rates  among 
males,  changes  in  sexual  behavior  resulting 
from  diagnosis  with  asymptomatic  CT 
infection,  and  men's  willingness  to  name  and 
assist  in  locating  female  sex  partners  will  be 
useful  in  interpreting  the  value  of  male 
screening. 

Appendix  2 — ^Research  ObjectiTes  for 
Iiuiovative  Demonstration  Projects  and 
Embedded  Research  Studies 

1 .  Objectives  Related  to  Prevalence 

a.  To  measure  the  prevalence  of  CT 
infection  among  populations  of  males 
accessible  with  urine-based  screening 
programs. 

b.  To  determine  whether  there  is  a  trend 
in  prevalence  over  the  study  period  (are 
infections  accessible  to  screening  programs 
exhausted  over  a  short  time  period?). 

c.  To  identify  predictive  characteristics  of 
infected  males. 

2.  Objectives  Related  to  Acceptability 

a.  To  measure  the  proportion  of  males 
accepting  urine-based  testing. 

b.  To  measure  the  characteristics  of  males 
who  refuse/accept  screening. 
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c.  To  characterize  the  reasons  that  males  do 
not  accept  urine-based  testing  for  Ct. 

d.  To  identify  other  settings  in  which 
males  would  avail  themselves  of  urine  testing 
for  Ct. 

3.  Objectives  Related  to  Feasibility 

a.  To  measure  the  proportion  of  tested 
males  who  return  or  otherwise  learn  their  test 
results. 

b.  To  determine  the  proportion  of  infected 
males  who  receive  treatment. 

c.  To  measure  the  median  time  until 
patients  return  for  their  test  results. 

d.  To  determine  how  many  female  sex 
partners  infected  males  identify/name/notify. 

e.  To  measure  the  characteristics  of 
identified,  named,  and  located  partners. 

f.  To  measure  the  infection  rate  among 
located  partners. 

g.  To  determine  the  proportion  of  located 
female  sex  partners  who  were  notified  by 
their  male  partner. 

h.  To  determine  if  screened  males  access 
other  sites  where  they  could  be  screened. 

i.  To  determine  which  strategies  or 
approadies  enhance  completeness  of  timely 
treatment  of  infected  men. 

4.  Objectives  Related  to  Cost  Estimates 

a.  To  measure  the  cost  to  detect  and  treat 
an  infected  asymptomatic  male. 

b.  To  measure  the  costs  of  partner  swices 
associated  with  finding  and  treating  the 
female  sex  partners  of  an  asymptomatic 
infected  male? 

c  To  measure  the  overall  cost  to  identify 
an  infected  female  using  male  screening. 

5.  Objectives  Requiring  Longitudinal  Follow 
Up 

a.  To  determine  whethw  a  positive 
screening  test  influences  a  man's  intended 
future  sexual  behavior  (including  condom 
use,  partner  selection,  partner  niunber,  health 
seeking  behavior). 

b.  To  determine  the  proportion  of  treated 
males  who  are  re-infected  at  defined  intervals 
after  initial  screening. 

c.  To  ascertain  how  many  males  report  that 
their  partner  has  been  treated  at  a  fellow  up 
visit 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centsrs  for  Disease  Control  and 
Prevention 

[AnnounoMiMfit  Numbar  990481 

National  Sexual  Violence  Resource 
Center  (NSVRC)  Notice  of  Availability 
of  Funds: 


On  page  2389,  Third  Column,  Under 
Section  D.  Program  Requirements,  Item 
No.  8,  change  to  read:  Provide  a  detailed 
evaluation  plan  that  will  docimient 
program  process,  efiisctiveness,  impact, 
and  outcomes. 

Dated:  May  11, 1999. 
John  L.  Williams, 

Director,  Procuretnent  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-12311  Filed  5-14-99;  8:45  am] 
BILLING  COOE  416>-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DociMlNo.99N-0192] 

Agency  hifunnaliun  Collection 
ActMtiea;  Subniiaslon  for  0MB 

Reviean  ConMiisnl  RsQusatj  Infant 


A  notice  annoimcing  the  availability 
of  Fiscal  Year  1999  funds  to  establish  a 
National  Sexual  Violence  Resource 
Center  was  published  in  the  Federal 
Register  on  May  4, 1999,  [Vol.  64,  No. 
85,  Pages  23839-23842].  The  notice  is 
amended  as  follows: 


Corrsdion 

AGENCY:  Food  and  Drug  AdministratiDn, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  OfBce  of  Managemmt 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA).  In 
addition,  this  notice  is  c(»recting  the 
title  of  the  information  collection.  In  the 
Federal  Registn  of  February  23, 1999 
(64  FR  8832  at  8833),  the  title  of  the 
information  collection  was  incorrectly 
listed  as  a  "Reinstatement;"  it  should 
have  been  listed  as  an  "Extension."  This 
document  corrects  that  error. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  June  16, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  c^th6 
PRA  (44  U.S.C.  3507),  JDA  has 
submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance. 

Infant  Formula  Recall  Regulations — 21 
CFR  107.230, 107.240, 107.250, 107.260, 
107.280  (OMB  Control  Number  0910- 
0188 — ^Extension) 

Section  412(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350a(e))  provides  that  if  the 
manufacturer  of  an  infant  formula  has 
knowledge  that  reasonably  supports  the 
conclusion  that  an  infant  formula 
processed  by  that  manufecturer  has  left 
its  control  and  may  not  provide  the 
nutrients  required  in  section  412(i)  of 
the  act  or  is  otherwise  adulterated  or 
misbranded,  the  manufocturer  must 
promptly  notify  the  Secretary  of  Health 
and  Htunan  Smvioes  (the  Secretary).  If 
the  Secretary  determines  that  the  infant 
formula  presents  a  risk  to  human  health, 
the  manufacturer  must  immediately  take 
all  actions  necessary  to  recall  shipments 
of  such  infant  formula  from  all 
wholesale  and  retail  establishments, 
consistent  with  recall  regulations  and 
guidelines  issued  by  the  Secretary. 
Section  412(f)(2)  of  the  act  states  that 
the  Secretary  shall  by  regulation 
prescribe  the  scope  and  extent  of  recalls 
of  infoiU  formula  necessary  and 
impropriate  for  the  degree  of  risk  to 
human  health  presented  by  the  formula 
subject  to  recall.  FDA's  infant  formula 
recall  r^ulations  (part  107,  subpart  E 
(21  CFR  part  107,  subpart  E))  implement 
these  statutory  provisions. 

Section  107.230  requires  each 
recalling  firm  to:  (1)  Evaluate  the  hazard 
to  human  health,  (2)  devise  a  written 
recall  strategy,  (3)  promptly  notify  each 
affected  direct  account  (customer)  about 
the  recall,  and  (4)  furnish  the 
appropriate  FDA  district  office  with 
copies  of  these  documents.  If  the 
recaUed  formula  presents  a  risk  to 
human  health,  the  recalling  firm  mtist 
also  request  that  each  establishment  that 
sells  the  recalled  formula  post  (at  point 
of  purchase)  a  notice  of  the  recall  and 
provide  FDA  with  a  copy  of  the  notice. 
Section  107.240  requires  the  recalling 
firm  to:  (1)  Notify  the  appropriate  FDA 
district  office  of  the  recall  by  telephone 
within  24  hours,  (2)  submit  a  written 
report  to  that  office  within  14  days,  and 
(3)  submit  a  written  status  report  at  least 
every  14  days  imtil  the  recall  is 
terminated.  Before  terminating  a  recall, 
the  recalling  firm  is  required  to  submit 
a  recommendation  for  termination  of  the 
recall  to  the  appropriate  FDA  district 
office  and  wait  for  written  FDA 
conourence  {§  107.250).  Where  the 
recall  strategy  or  implementation  is 
determined  to  be  deficient,  FDA  may 
require  the  firm  to  change  the  extent  of 
the  recall,  carry  out  additional 
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effectiveness  checks,  and  issue 
additional  notifications  (§  107.260).  In 
addition,  to  facilitate  location  of  the 
product  being  recalled,  the  recalling 
firm  is  required  to  maintain  distribution 
records  for  at  least  1  year  after  the 
expiration  of  the  shelf  life  of  the  infant 
formula  {§  107.280). 

The  reporting  and  recordkeeping 
requirements  described  previously  are 
designed  to  enable  FDA  to  monitor  the 


effectiveness  of  infant  formula  recalls  in 
order  to  protect  babies  from  infant 
formula  that  may  be  imsafe  because  of 
contamination  or  nutritional  inadequacy 
or  otherwise  adulterated  or  misbranded. 
FDA  uses  the  information  collected 
under  these  regulations  to  help  ensure 
that  such  products  are  quickly  and 
efficiently  removed  from  the  market.  If 
manufacturers  were  not  required  to 
provide  this  information  to  FDA,  FDA's 


ability  to  ensure  that  recalls  are 
conducted  properly  would  be  greatly 
impaired. 

In  the  Federal  Register  of  February 
23,  1999  (64  FR  8832),  the  agency 
reqiiested  comments  on  the  proposed 
collections  of  information.  No 
comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

107.230 
107.240 
107.250 
107.260 
Total 

3 
3 
3 
3 

1 
1 
1 

1 

3 
3 
3 
1 

4,500 

1,482 

120 

650 

13,500 

4,446 

360 

650 

18.9662 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 

2Due  to  clerical  enx)r,  the  reporting  burden  hours  for  §§107.230,  107.240,  107.250,  and  the  total  burden  hours  that  appeared  in  a  notice 
issued  in  the  Federal  Register  of  Febmary  23,  1999  (64  FR  8832),  were  incorrect.  Table  1  of  this  document  contains  the  correct  estimates. 


Under  5  CFR  1320.3(b)(2),  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  a  collection  of 
information  are  excluded  from  the 
burden  estimate  if  the  reporting, 
recordkeeping,  or  disclosure  activities 
needed  to  comply  are  usual  and 
customary  because  they  would  occur  in 
the  normal  course  of  activities.  No 
burden  has  been  estimated  for  the 
recordkeeping  requirement  in  §  107.280 
because  these  records  are  maintained  as 
a  usual  and  customary  part  of  normal 
business  activities.  Manufacturers  keep 
infant  formula  distribution  records  for 
the  prescribed  period  as  a  matter  of 
routine  business  practice. 

The  reporting  biu-den  estimate  is 
based  on  agency  records,  which  show 
that  there  are  five  manufacturers  of 
infant  formula  and  that  there  have  been 
three  recalls  in  the  last  3  years,  or  one 
recall  annually. 

Dated:  May  10fT999. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12283  Filed  5-14-99;  8:45  am] 

B«JJNO  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Innovative  Food  Safety  Projects; 
Availability  of  Grants;  Request  for 
Applications 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA),  Office  of 
Regulatory  Affairs  (ORA),  Division  of 
Federal-State  Relations,  is  annoimcing 
the  availability  of  grant  funds  for  the 
support  of  iimovative  food  safety  pilot 
programs.  Approximately  $300,000  will 
be  available  in  fiscal  year  1999.  FDA 
anticipates  making  six  to  eight  awards, 
not  to  exceed  $50,000  (direct  and 
indirect  costs  combined)  per  award. 
Support  of  these  grants  will  be  for  1 
year.  The  niunber  of  grants  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  grant.  This  is  a  pilot  grant  program 
which,  if  successful,  may  lead  to  other 
grant  programs  in  the  future.  These 
grants  are  not  intended  to  fund  or 
conduct  food  inspections. 
DATES:  Submit  applications  by  July  1, 
1999.  If  the  closing  date  falls  on  a 
weekend  or  on  a  holiday,  the  date  of 
submission  will  be  extended  to  the 
foUovnng  workday. 
ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to 
Robert  L.  Robins,  Chief  Grants 
Management  Officer,  Division  of 
Contracts  and  Procurement  Management 
(HFA-520),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
2129,  Rockville,  MD  20857,  301-827- 
7185,  e-mail  "rrobins@oc.fda.gov". 
(Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  5630  Fishers  Lane,  rm. 
2129,  Rockville,  MD  20852.) 


FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 
Regarding  the  programmatic  aspects 
of  this  notice:  Richard  H.  Barnes  or 
Glenn  Johnson,  Division  of  Federal- 
State  Relations,  Office  of  Regulatory 
Affairs,  Food  and  Drug 
Administration  (HFC-150),  5600 
Fishers  Lane,  rm.  12-07,  Rockville, 
MD  20857,  301-827-6906,  Internet 
site:  "www.fda.gov/ora/fed — state". 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

FDA  will  support  projects  covered  by 
this  notice  under  section  1701  (300u)  of 
the  Public  Health  Service  Act  (42  U.S.C 
241).  FDA's  project  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93-245,  and 
applicants  are  limited  to  food  safety 
regulatory  agencies  of  State  and  local 
governments.  The  Public  Health  Service 
(PHS)  strongly  encourages  all  award 
recipients  to  provide  a  smoke-free 
workplace  and  to  discourage  the  use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

PHS  urges  applicants  to  submit  work 
plans  that  address  specific  objectives  of 
"Healthy  People  2000."  Potential 
applicants  may  obtain  a  copy  of 
"Healthy  People  2000"  (Full  Report, 
stock  No.  017-O010-O474-O)  through 
Superintendent  of  Documents, 
Government  Printing  Office, 
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Washington,  DC  20402-9325,  202-512- 
1800. 

n.  Background 

ORA  is  the  inspection  component  of 
FDA  and  has  1,000  investigators  and 
inspectors  who  cover  the  country's 
approximately  95,000  FDA-regulated 
businesses,  lliese  investigators  and 
inspectors  inspect  more  that  15,D00 
facilities  a  year.  In  addition  to  the 
standard  inspection  program,  they 
conduct  special  investigations,  food 
inspection  recall  audits,  perform 
consiuner  complaint  inspections  and 
sample  collections.  In  addition,  FDA 
has  relied  on  the  States  in  assisting  with 
the  previously  mentioned  duties 
through  formal  contracts,  partnership 
agreements,  and  other  informal 
arrangements.  Under  the  President's 
Food  Safety  Initiative  (FSI),  the 
demands  on  both  the  agency  and  the 
States  will  increase.  Procedures  need  to 
be  reviewed  and  innovative  changes 
made  that  increase  effiectiveness  and 
efficiency  and  conserve  resources.  ORA 
will  support  FSI  by  providing:  (1) 
Effective  and  efficient  compliance  of 
regulated  products;  and  (2)  high  quality, 
science-based  work  that  maximizes 
consiuner  protection. 

Under  FSI,  FDA  is  developing 
innovative  food  safety  programs  that 
will  be  utilized  nationally  by  State  and 
local  food  safety  regulatory  agencies. 
Even  though  the  American  food  supply 
is  among  the  safest  in  the  world, 
millions  of  Americans  are  stricken  by 
illness  each  year  caused  by  the  food 
they  consume,  and  some  9,000 
Americans  a  year,  primarily  the  very 
young  and  elderly,  die  as  a  result.  The 
goal  of  FSI  is  to  further  reduce  the 
incidence  of  foodbome  disease  to  the 
greatest  extent  possible.  Innovative  food 
safety  programs  that  are  developed  at 
the  State  and  local  level  and  have 
national  implications  could  enhance 
programs  that  are  developed  at  the 
Federal  level. 

A.  Project  Goals,  Definitions,  and ' 
Examples 

The  specific  objective  of  this  program 
will  be  to  complement,  develop  or 
improve  State  and  local  food  safety 
programs  that  would  have  applicability 
to  food  safety  programs  nationwide. 
Applications  that  fuffill  the  following 
specific  project  objectives  will  be 
considered  for  funding.  Each 
application  must  address  only  one 
project.  Applicants  may  apply  for  more 
than  one  project  area,  but  must  submit 
a  separate  application  for  each  project. 
These  grants  are  not  to  fund  or  conduct 
food  inspections  for  food  safety 
regulatory  agencies.  Applications 


relating  to  the  Retail  Food  Program  area 
should  be  applicable  to  program 
improvement  processes  consistent  with 
FDA's  draft  entitled  "Recommended 
National  Retail  Food  Regulatory 
Program  Standards"  ("http:// 
www.cfsan.fda.gov/-dms/ret-toc.html") 
(see  review  criteria). 

There  are  four  key  project  areas 
identified  for  this  effort: 

1.  Inspection 

Development  of  innovative  regulatory 
inspection  methods  or  techniques  for 
the  inspection  of  various  food 
establishments  in  order  to  improve 
effectiveness  and  efficiency.  Innovative 
Regulatory  Program  Methodology 
projects  must  demonstrate  an  effect  on 
factors  which  contribute  to  foodbome 
illness  in  all,  or  a  segment  of,  food 
industry  programs.  For  example, 
projects  could  address  key  elements 
from  the  draft  entitled  "Recommended 
National  Retail  Food  Regulatory 
Program  Standards,"  such  as  the  five 
major  Food  Code  Interventions 
(management  knowledge;  employee 
health;  hands  as  a  vehicle  of 
contamination;  time/temperature 
relationships;  and  consumer  advisory), 
or  the  five  Centers  for  Disease  Control 
and  Prevention  risk  factors  (improper 
holding  temperature;  inadequate 
cooking;  contaminated  equipment; 
imsafe  soiuce;  and  poor  personal 
hygiene). 

2.  Regulation  and  Compliance 

Development  of  new  procedures  for 
industry  that  would  enhance  the 
efficiency  and  effectiveness  of  Federal, 
State,  and  local  compliance  actions. 
Examples  of  projects  in  this  area  could 
include  innovative  regulation  and 
compliance  strategies  for  State  and  local 
food  safety  regulatory  agencies.  The  goal 
of  these  projects  shotild  be  to  achieve 
efficient  and  effective  compliance  with 
regulations  that  impact  contributing 
factors  to  foodbome  illness. 

3.  Information  Systems 

Development  of  systems  for 
collection,  storage,  and  retrieval  of  data 
on  projects  that  support  food  safety 
regulatory  State  or  local  programs. 
These  systems  should  utilize  readily 
available  "off  the  shelf  technology 
systems  that  could  be  used  by  food 
safety  regulatory  agencies  of  any  size. 

4.  Education  and  Health  Information 
Dissemination 

Development  of  innovative  education 
projects  and  materials  for  State  and 
local  food  safety  regulatory  officials  that 
foster  consistency  and  uniform 
application  of  State  and  local  food 


regulations.  These  education  projects 
and/or  materials  must  be  reproducible 
by  other  State  and  local  food  safety 
regulatory  agencies.  These  projects  may 
incorporate  concurrent  education  of 
both  State  and  local  food  safety 
regulatory  agencies  and  the  food 
industry. 

B.  Applicability 

All  grant  application  projects  that  are 
developed  at  State  and  local  levels  must 
have  national  implication  or  application 
that  can  enhance  Federal,  State,  and 
local  food  regulatory  programs  and 
reduce  factors  that  cause  foodbome 
illness.  At  the  discretion  of  FDA, 
successful  project  formats  will  be  made 
available  to  interested  Federal,  State, 
and  local  food  safety  regulatory 
agencies. 

m.  Reporting  Requirements 

Quarterly  progress  reports  as  well  as 
a  Final  Program  Progress  Report  and  a 
Financial  Status  Report  (FSR)  (SF-269) 
are  required.  An  original  FSR  and  two 
copies  shall  be  submitted  to  FDA's  Chief 
Grants  Management  Officer  (address 
above),  within  90  days  of  the  expiration 
date  of  the  grant.  The  Final  Pro^^m 
Progress  Report  must  provide  full 
written  documentation  of  the  project, 
copies  of  any  results,  as  described  in  the 
grant  application,  and  an  analysis  and 
evaluation  of  the  results  of  the  project. 
The  documentation  must  be  in  a  form 
and  contain  sufficient  detail  that  other 
State  and  local  food  safety  regulatory 
agencies  could  reproduce  the  final 
project. 

Program  monitoring  of  recipients  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  reviewed  and 
evaluated  at  least  quarterly  by  the 
Project  Officer.  Project  monitoring  may 
also  be  in  the  form  of  telephone 
conversations  between  the  Project 
Officer/Grants  Management  Specialist 
and  the  Principal  Investigator  and/or  a 
site  visit  with  appropriate  officials  of 
the  recipient  organization.  The  results  of 
these  monitoring  activities  will  be 
recorded  in  the  official  file  and  may  be 
available  to  the  recipient  upon  request. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  a  grant.  These  grants  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  project  grant  programs  of 
PHS,  including  the  provisions  of  42  CFR 
part  52  and  45  CFR  parts  74  and  92.  The 
regulations  issued  under  Executive 
Order  12372  also  apply  to  this  program 
and  are  implemented  through 
Department  of  Health  and  Human 
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Services  (DHHS)  regulations  at  45  CFR 
part  100.  Executive  Order  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  A  current  listing  of 
SPOC's  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
review  process  recommendations  to 
FDA's  Chief  Grants  Management  Officer 
(address  listed  above).  The  due  date  for 
the  State  process  recommendations  is 
no  later  than  60  days  after  the  deadline 
date  for  the  receipt  of  applications  FDA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60  day  cut-off. 

B.  Eligibility 

These  grants  are  available  to  State  and 
local  government  food  regulatory 
agencies  (see  SPOC  requirements  stated 
previously). 


C.  Length  of  Support 

The  length  of  support  will  be  for  1 
year  from  date  of  award. 

V.  Review  Procedure  and  Criteria 

All  applications  submitted  in 
response  to  this  request  for  application 
(RFA)  will  first  be  reviewed  by  grants 
management  and  program  staff  for 
responsiveness.  If  applications  are 
found  to  be  nonresponsive,  they  will  be 
returned  to  the  applicant  without 
further  consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Responsive 
applications  will  also  be  subject  to  a 
second  level  of  review  by  a  National 
Advisory  Coimcil  for  concurrence  with 
the  recommendations  made  by  the  first 
level  reviewers.  Final  funding  decisions 
will  be  made  by  the  Commissioner  of 
Food  and  Drugs  or  her  designee. 

Applicants  are  strongly  encouraged  to 
contact  FDA  to  resolve  any  questions 
regarding  criteria  prior  to  the 
submission  of  their  application.  All 
questions  of  a  technical  or 
progranunatic  nature  must  be  directed 
to  the  ORA  program  staff  (address 
above)  and  all  questions  of  an 
administrative  or  financial  nature  must 
be  directed  to  the  grants  management 
staff  (address  above).  Applications  will 
be  given  an  overall  score  and  judged 
based  on  all  of  the  following  criteria: 


1.  Applications  relating  to  the  Retail 
Food  Program  (  "http:// 
www.cfsan.fda.gov/-dms/ret-toc.htinl") 
only:  The  outcomes  of  the  project 
should  be  consistent  with  Oie  program 
improvement  process  described  in 
FDA's  draft  entitled  "Recommended 
National  Retail  Food  Regulatory 
Program  Standards"  (http:// 
www.cfsan.fda.gov/-dms/ret-toc.html"). 
These  standards  will  serve  as  a  guide  to 
regulatory  retail  food  program  managers 
for  the  design  and  management  of  a 
retail  food  program.  The  standards 
apply  to  the  operation,  management, 
and  promotion  of  a  regulatory  retail 
food  program  focused  on  the  reduction 
of  risk  factors  known  and  suspected  to 
cause  foodbome  illness  and  integration 
of  the  five  major  Food  Code 
interventions  listed  in  section  n.A.l  of 
this  document.  The  FDA  draft  entitled 
"Recommended  National  Retail  Food 
Regulatory  Program  Standards"  and  the 
1999  Food  Code  are  found  on  the 
Internet  site  at  "http:// 
www.cfsan.fda.gov/-dms/ret-toc.html" 
or  contact  your  local  FDA  Regional 
Retail  Food  Specialist  from  the  list 
provided  in  the  application  packet 
about  obtaining  copies. 

2.  Application  budgets  must  remain 
within  the  $50,000  cap  for  combined 
direct  and  indirect  costs.  Applications 
exceeding  this  dollar  amoimt  will  be 
returned  as  nonresponsive. 

3.  Applications  must  provide  a  sound 
rationale  and  appropriate  grant  design 
to  address  the  objectives  of  the  RFA  and 
the  project  must  be  reproducible  within 
the  national  regulatory  framework. 

4.  Applications  must  include  an 
explanation  of  the  desired  goals  of  the 
pilot  project. 

5.  Applications  must  include  a  full 
description  of  the  project  design, 
implementation  plan,  methods  of 
execution,  and  timeline  for  completion. 
The  application  must  include  a  full 
description  of  measures  of  effectiveness 
and  a  description  of  the  source 
documents  or  data  collection  methods 
for  establishing  the  baseline  for 
measurement. 

6.  Applications  must  address  the 
adequacy  of  facilities,  expertise  of 
project  staff,  equipment,  data  bases,  and 
support  services  needed  for  the  project. 

VI.  Submission  Requirements 

The  original  and  two  copies  of  the 
completed  Grant  Application  Form 
PHS-5161-1  (revised  May  1996)  for 
State  and  local  governments,  with 
copies  of  the  appendices  for  each  of  the 
copies,  should  be  delivered  to  Robert  L. 
Robins  (address  above).  The  application 
receipt  date  is  July  1, 1999.  If  the  receipt 
date  falls  on  a  weekend  or  on  a  holiday. 


it  will  be  extended  to  the  following 
workday.  No  supplemental  material  or 
addenda  will  be  accepted  after  the 
receipt  date. 

-  The  outside  of  the  mailing  package 
and  item  2  of  the  application  face  page 
should  be  labeled  "Response  to  RFA- 
FDA-ORA-99-Project  I.  Project  H, 
Project  III  or  Project  TV." 

Vn.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
working  hoiirs,  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  on  or  before 
the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  ftonx 
a  coDunercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant.  Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office. 

Do  not  send  applications  to  the  Center 
for  Scientific  Research,  National 
Institutes  of  Health  (NIH).  Any 
application  that  is  sent  to  NIH,  that  is 
then  forwarded  to  FDA  and  not  received 
in  time  for  orderly  processing,  will  be 
deemed  nonresponsive  and  returned  to 
the  applicant.  Instructions  for 
completing  the  application  are  included 
in  Form  PHS-5161-1.  FDA  is  unable  to 
receive  applications  via  the  Internet.. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS-5161- 
1  (revised  May  1996).  All  instructions 
for  the  enclosed  Standard  Form  424 
(SF— 424)  should  be  followed  using  the 
nonconstruction  application  pages. 

The  face  page  of  the  application 
should  indicate  "RFA-FDA-ORA-99- 
Project  I,  Project  H,  Project  III  or  Project 
IV." 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitied  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (FOIA)  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  PHS  Form  5161-1  were 
approved  and  issued  under  Office  of 
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Management  and  Budget  Circular  A- 
102. 

C.  Legend 

Unless  disclosure  is  required  by  the 
FOIA  as  amended  {5  U.S.C.  552),  as 
determined  by  the  freedom  of 
information  officials  of  DHHS  or  by  a 
court,  data  contained  in  the  portions  of 
this  apphcation  which  have  been 
specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  restricted  and/or  proprietary 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated:  May  10, 1999. 
WUIiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  99-12287  Filed  5-14-99;  8:45  am], 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4513-N-01] 

Mortgagee  Approval  for  Single  Family 
Programs;  Clarification  Procedures  for 
Terminating  Origination  Approval 
Agreements  and  Placement  in  Credit 
Watch  Status 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  It  is  the  longstanding  policy 
of  HUD'S  Federal  Housing 
Administration  (FHA)  to  issue 
periodically  mortgagee  letters  to  FHA- 
approved  lenders  to  apprise  the  lenders 
of  upcoming  changes  in  FHA  programs, 
new  processing  requirements,  or 
clarification  of  existing  procedures, 
among  other  things.  The  FHA  has  issued 
a  mortgagee  letter  to  advise  FHA  lenders 
that  HUD/FHA  will  be  using  its 
regulatory  authority  to  terminate 
lenders'  authorization  to  originate  single 
family  loans  or,  alternatively,  place 
lenders  on  Credit  Watch  status  (an 
evaluation  period)  in  geographic  areas 
where  the  lender  has  a  high  rate  of  early 
defaults  and  claims.  The  FHA  is 
publishing  the  contents  of  this 
mortgagee  letter  in  the  Federal  Register 
for  the  benefit  of  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact:  the  Quality 
Assvu-ance  Division,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  St,  SW, 
Room  B-133,  Washington,  DC,  20410; 
telephone  (202)  708-2830  (this  is  not  a 
toll-free  number).  Persons  with  hearing 
or  speech  impairments  may  access  that 


number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  the  authority  to  address 
deficiencies  in  the  performance  of 
lenders'  loans  as  provided  in  the  HUD 
mortgagee  approval  regulations  at  24 
CFR  202.3.  The  latest  revisions  to  these 
regulations  were  published  as  an 
interim  rule  on  December  10. 1997  at  62 
FR  65180  (which  contains  the  text  of  the 
amendments)  and  were  published  as  a 
final  rule  on  August  17, 1998  (63  FR 
44360),  which  was  effective  September 
17,  1998.  In  the  near  future,  HUD/FHA 
will  systematically  review  mortgagees' 
early  de&ult  and  claim  rates,  that  is, 
defaults  (loans  90  or  more  days 
delinquent)  and  claims  on  mortgagees' 
loans  during  the  initial  24  months  from 
endorsement.  HUD  may  place 
mortgagees  with  excessive  default  and 
claim  rates  on  Credit  Watch  status  or,  in 
cases  of  more  severe  performance 
deficiencies,  terminate  mortgagees'  loan 
origination  approval  authority. 

Termination  of  Origination  Approval 
Agreement 

Approval  of  a  mortgagee  by  HUD/ 
FHA  to  participate  in  FHA  mortgage 
insvu^nce  programs  includes  an 
Origination  Approval  Agreement 
(Agreement)  t^tween  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  T^e 
Termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  imder  liUD's  regulations  at  24 
CFR  part  25. 

Frequency  and  Scope  of  Reviews 

Every  three  months,  HUD  will  review 
the  rate  of  defaiilts  and  claims  on  all 
FHA-insiu«d  single  family  mortgages. 
The  review  will  analyze  the 
performance  of  every  participating 
mortgagee  branch  in  each  geographic 
area  served  by  a  HUD  field  office.  The 
review  will  be  limited  to  loans  endorsed 
for  insurance  within  the  preceding  24 
months. 

Unacceptable  Results 

HUD's  regulations  permit  HUD  to 
terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 


HUD  field  office,  and  also  exceeds  the 
national  default  and  claim  rate. 
Mortgagees  whose  default  and  claim 
rates  exceed  both  the  national  rate  and 
200%  of  the  field  office  rate  are  at  risk 
and  may  have  their  Agreements 
*  terminated. 

Initially,  HUD  wrill  focus  its  attention 
on  those  mortgagees  showing 
particularly  high  default  and  claim 
rates.  For  the  furst  review  period,  HUD 
will  consider  terminating  the  Agreement 
of  any  mortgagee  whose  default  and 
claim  rate  exceeds  both  the  national  rate 
and  300%  of  the  field  office  rate.  HUD 
will  notify  the  mortgagee,  via  certified 
mail,  before  terminating  its  Agreement. 

In  any  one  of  the  subsequent  review 
periods,  HUD  may  set  the  field  office 
portion  of  the  termination  threshold  at 
a  rate  other  than  300%  of  the  field  office 
rate,  but  not  lower  than  200%  of  such 
rate.  HUD  will  give  notice  of  the 
threshold  for  each  review  period  by 
Mortgagee  Letter. 

,  Mitigating  Factors  Evaluated  Initially 

Prior  to  sending  a  Termination  notice, 
HUD/FHA  will  analyze  mortgagees' 
portfolios  of  loans  to  determine  if  their 
poor  performance  is  due  to  where  they 
originated  loans  and  the  types  of  loans 
they  originated.  HUD/FHA  will  analyze 
loan  types  in  terms  of  FHA's  three 
Insurance  Funds  and  place  in  terms  of 
underserved  versus  served  census  tracts. 
For  each  of  these  five  analyses,  the 
mortgagee's  loan  performance  will  be 
compared  to  the  Field  Office  average  for 
similar  loans.  For  example,  in  the  first 
review  period,  if  the  mortgagee's  rate  of 
defaults  and  claims  on  loans  in 
underserved  census  tracts  does  not 
exceed  300%  of  the  field  office's  rate  of 
defaults  and  claims  in  underserved 
census  tracts,  the  mortgagee's 
performance  is  below  the  Termination 
threshold  in  underserved  areas, 
Mortgagees  with  a  performance  below 
the  Termination  threshold  in  each  of 
these  five  assessments  will  not  receive 
a  Termination  Notice;  however,  they 
may  receive  a  Credit  Watch  notice  (see 
Credit  Watch  description  below). 

Appeal  Process 

HUD  regulations  at  24  CFR 
202.3(c)2)(ii)(C)  permit  a  mortgagee  to 
request  an  informal  conference  with  the 
Deputy  Assistant  Secretary  (DAS)  for 
Single  Family  Housing,  or  his  or  her 
designee  prior  to  the  termination  of  its 
Origination  Approval  Agreement.  A 
mortgagee  desiring  an  informal 
conference  must  submit  a  written 
request  to  the  Docket  Clerk, 
Departmental  Enforcement  Center,  Legal 
Division,  Room  B-133/VALA,  U.S. 
Department  of  Housing  and  Urban 
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Development,  451  7th  Street,  SW, 
Washington.  DC  20410  within  30 
calendar  days  of  the  date  of  receipt  of 
the  Terminatioo  notice. 

An  informal  conference  is  an  oral 
and/or  written  presentation,  by  the 
mortgagee  or  its  representative,  of 
information  and  argument  in  opposition 
to  the  tomination.  Whether  the 
presentation  is  written,  oral,  or  both  is 
at  the  option  of  the  mortgagee.  A  written 
submission  may  accompany  the  request 
for  an  informal  conference  or  be  sent 
separately;  however  it  must  be  sent  to 
the  Docket  Clerk  within  30  calendar 
days  from  the  date  of  receipt  of  the 
Termination  notice.  Written 
submissions  should  not  exceed  15 
pages.  Oral  [Mresentations  may  be  held  in 
person  in  Washington,  DC  or 
telephonically,  and  will  be  held  as 
quickly  as  possible  but  generally  no 
latOT  than  30  days  from  the  date  of  the 
request.  All  presentations,  whether 
written  or  oral,  must  specifically 
address  relevant  reasons  and  factors  that 
were  beyond  the  mortgagee's  control 
that  contributed  to  its  excessive  early 
default  and  claim  rates  or  any  other 
facts  and  circumstances  which  would 
explain  the  poor  performance  of  the 
mortgagee's  loans.  After  consideration 
of  the  material  presented,  the  DAS  or 
the  designee  will  issue  a  decision  in 
writing  within  approximately  20  days  of 
the  informal  conference.  HUD/FHA  may 
determine  that  the  Termination  should 
be  sustained,  withdrawn  or  replaced  by 
putting  the  mortgagee  on  Credit  Watch 
status.  If  sustained,  the  Termination  will 
not  take  effect  until  a  final  notice  of 
determination  is  issued. 

If  a  mortgagee  does  not  request  an 
informal  conference  within  30  days  of 
receiving  the  Termination  notice,  the 
right  to  confer  (by  oral  or  written 
presentation)  will  be  deemed  to  have 
been  waived  by  the  mortgagee  and  its 
Agreement  will  be  terminated  60  days 
from  the  date  of  the  Termination  notice 
without  further  notification  bom  HUD. 

Effect 

Termination  of  the  Agreement 
precludes  that  office  of  the  mortgagee 
from  originating  FHA-insured  single 
family  mortgages  within  the  area  of  the 
HUD  field  office(s)  listed  in  the  notice. 
Mortgagees  authorized  to  purchase, 
hold,  or  service  FHA  insured  mortgages 
may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are  those 
already  imderwritten  and  approved  by  a 
Direct  Endorsement  (DE)  imderwriter 
employed  by  an  unconditionally 
approved  DE  lender  and  cases  covered 


by  a  firm  commitment  issued  by  HUD. 
Cases  at  earlier  stages  of  processing 
cannot  be  submitted  for  insurance  by 
the  terminated  branch;  however,  th^ 
may  be  transferred  for  completion  of 
IHXx:essiBg  and  underwriting  to  anothw 
mmtgagee  or  branch  authcnized  to 
originate  FHA  insured  mortgages  in  that 
area. 

A  terminated  mortgagee  may  request 
to  have  its  authority  to  originate  FHA 
loans  reinstated  no  earli»  than  6 
months  after  the  efiiective  date  of  the 
Termination.  The  request,  addressed  to 
the  Director,  Lendw  Activities  and 
Program  Compliance,  should  describe 
any  actions  taken  (e.g.,  changes  in 
operations  and/or  personnel)  to 
eliminate  the  cause(s)  of  the  poor  loan 
performance  that  led  to  the 
TerminaticMi. 

Scope 

If  more  than  one  of  a  mortgagee's 
branch  offices  will  be  terminated  in  a 
held  office,  HUD  will  assess  the 
mortgagee's  perfmnance  in  aggregate 
(all  branch  offices)  in  that  area.  If  the 
institution's  default  and  claim  rate  in 
the  area  exceeds  the  national  rate  and 
exceeds  the  field  office  portion  of  the 
termination  threshold  (for  the  first 
quarter,  300%  of  the  field  office  default 
and  claim  rate),  HUD  may  terminate  all 
of  the  mortgagee's  branch  offices  in  that 
area. 

Publishing  Actions 

The  Department  will  publish  a  list  of 
mortgagees  which  have  had  their 
Origination  Approval  Agreements 
terminated  in  the  Federal  Register  and 
on  HUD's  Web  Site,  together  with  a 
general  explanation  of  the  cause  and 
effect  of  terminating  the  Agreements. 

Credit  Watch  Status 

Unlike  Termination  of  an  Origination 
Approval  Agreement,  Credit  Watch  does 
not  affect  a  mortgagee's  ability  to 
originate  single  family  mortgages  for 
submission  for  FHA  mortgage 
insurance.  It  is  a  warning  that  a 
mortgagee's  Agreement  may  be 
terminated  in  the  future  if  the 
mortgagee's  default  and  claim  rate  does 
not  improve. 

Frequency  and  Scope  of  Reviews 

Every  three  months,  HUD  will  review 
the  rate  of  defaults  and  claims  on  all 
FHA-insured  single  family  mortgages. 
The  review  will  analyze  the 
performance  of  every  participating 
mortgagee  branch  in  each  geographic 
area  served  by  a  HUD  field  office.  The 
review  will  be  limited  to  loans  endorsed 
for  insurance  within  the  preceding  24 
months. 


Unacceptable  Results 

HUD  is  authmzed  under  its 
regulations  to  j^ace  a  mortgagee  on   ° 
Credit  Watch  status  when  the 
BUMtgagee's  default  and  claim  rate 
exceeds  150  percent  of  the  field  office 
default  aad  claim  rate. 

hutially,  HUD  will  focus  its  attention 
OD  those  mortgagees  showing 
particularly  h^  de&ult  and  claim  rates 
(but  not  hi^  enough  to  pranpt 
tenninatioa).  In  the  initial  review 
period,  HUD  will  ccmsider  i^aciog  on 
Credit  Watdi  any  mcHtgagee  whose 
default  and  claim  rate  exceeds  200%  of 
the  field  office  rate. 

In  any  aae  of  the  si^isequent  review 
periods,  HUD  may  set  the  thieshcrfd  tot 
Credit  Watch  at  a  rate  other  than  200%, 
but  not  lower  than  150%,  of  the  field 
office  rate.  HUD  will  give  notice  of  the 
threshold  for  each  review  period  by 
Mortgagee  Letter.  For  each  review 
period,  mortgagees  whose  default  and 
claim  rates  exceed  150%  but  &U  below 
the  Credit  Watch  threshold  fot  that 
round  will  be  notified  of  their 
performance  rating  but  will  not  initially 
be  placed  on  Credit  Watch.  However, 
these  lenders  should  promptly  take 
action  to  eliminate  the  cause  of  their 
high  default  and  claim  rates. 

Mitigating  Factors  Evaluated  Initially 

Prior  to  placing  a  mortgagee  on  Credit 
Watch  status,  HUD/FHA  will  analyze 
mortgagees'  portfolios  of  loans  to 
determine  if  their  poor  performance  is 
due  to  where  they  originated  loans  and 
the  types  of  loans  they  originated.  HUD/ 
FHA  will  analyze  loan  types  in  terms  of 
FHA's  three  Insurance  Funds  and  place 
in  terms  of  underserved  versus  served 
census  tracts.  For  each  of  these  five 
analyses,  the  mortgagee's  loan 
performance  will  be  compared  to  the 
Field  Office  average  for  similar  loans. 
For  example,  in  the  first  review  period, 
if  the  mortgagee's  rate  of  defaults  and 
claims  in  underserved  census  tracts 
does  not  exceed  200%  of  the  field 
office's  rate  of  defeults  and  claims  in 
imderserved  census  tracts,  the 
mortgagee's  performance  is  acceptable 
in  underserved  areas.  Mortgagees  with 
acceptable  performance  in  each  of  these 
five  assessments  will  not  be  placed  on 
Credit  Watch  Status.  In  addition,  having 
a  default  and  claim  rate  at  or  below  the 
national  default  and  claim  rate  will  be 
considered  a  mitigating  factor. 

Appeals 

Because  Credit  Watch  Status  does  not 
preclude  a  mortgagee  from  originating 
mortgages  and  submitting  them  for 
insurance  and  there  is  no  public 
announcement  of  lenders  on  Credit 
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Watch  status,  mortgagees  are 
discouraged  from  appealing  placement 
on  Credit  Watch.  However,  written 
appeals  will  be  considered. 

Delayed  Effective  Date 

A  mortgagee  will  be  notified  that  it  is 
being  placed  on  Credit  Watch  Status  at 
least  30  days  before  the  effective  date. 
Mortgagees  are  strongly  encouraged  to 
use  this  time  to  investigate  and  remedy 
the  cause(s]  of  the  high  rates  of  early 
defaults  and  claims,  so  that  their 
performance  will  have  improved  on  the 
portfolio  that  HUD  will  assess. 

"Watched"  Portfblio 

Following  placement  on  Credit  Watch 
status,  HUD  will  review  the  portfolio  of 
the  mortgagee's  loans  that  are  insured 
by  HUD/FHA  during  the  six  months 
beginning  the  day  Credit  Watch  Status 
became  effective  to  check  for  signs  of 
improvement.  The  performance  of  this 
portfolio  will  be  compared  against  the 
field  office  default  and  claim  rates  on 
mortgage  loans  insured  during  the  same 
six  month  period. 

Watch  Assessment 

If  the  default  and  claim  rate  on  the 
"watched"  portfolio  (as  described 
above)  is  acceptable  in  comparison  to 
the  field  office  default  and  claim  rates 
one  year  after  the  six  month  tracking 
period  ends  (i.e.,  18  months  after  the 
effective  date  when  HUD  placed  the 
mbrtgagee  on  Credit  Watch  Status),  the 
mortgagee  will  be  removed  from  Credit 
Watch  status.  An  acceptable  default  and 
claim  rate  is  one  that  does  not  exceed 
the  Credit  Watch  threshold  when 
compared  to  the  field  office  default  and 
claim  rate.  A  mortgagee  with  a  rate 
above  that  threshold  may  be  removed 
from  Credit  Watch,  depending  on 
mitigating  factors  and  whether  the 
default  and  claim  rate  is  rising  or 
falling. 

Termination  Analysis  Continues 

Mortgagees  must  be  aware  that  if  they 
are  placed  on  Credit  Watch  Status,  in 
addition  to  performing  an  assessment  of 
the  mortgagee's  "watched"  portfolio, 
HUD/FHA  will  continue  to  assess  all 
mortgage  loans  insured  over  the  24 
months  preceding  the  analysis.  If  the 
mortgagee's  24  month  default  and  claim 
rate  exceeds  the  termination  threshold, 
the  mortgagee  may  receive  a  notice  that 
HUD  proposes  to  terminate  its 
Origination  Approval  Agreement.  This 
is  why  mortgagees  should  promptly 
investigate  and  remedy  causes  of  high 
default  and  claim  rates  as  stated  above. 


Publishing  Actions 

Mortgagees  placed  on  Credit  Watch 
Status  will  not  be  listed  in  either  the 
Federal  Register  or  on  HUD's  Web  Site. 

Considerations 

Volume 

HUD/FHA  is  aware  that  defeults  may 
stem  from  changes  in  the  mortgagors' 
circumstances,  rather  than  imprudent 
underwriting.  To  lessen  the  effect  of  a 
small  number  of  loans,  HUD/FHA  will 
establish  a  minimum  nimiber  of  defaults 
and  claims.  The  Department  will 
perform  Credit  Watch  and  Termination 
analyses  only  for  mortgagees  that  have 
defaults  and  claims  above  the  de 
minimis  amount  but  with  the  following 
caveat.  If  HUD/FHA  finds  a  mortgagee 
that  originates  few  loans  but  continually 
has  a  default  and  claim  rate  that  exceeds 
the  field  office  and  national  default  and 
claim  rates,  the  Department  reserves  the 
right  to  take  appropriate  action  within 
the  Credit  Watch/Termination 
regulations.  '* 

Underserved  Areas 

For  both  Credit  Watch  and 
Termination  actions,  HUD/FHA  is 
defining  underserved  census  tracts  as 
those  identified  by  OMB  as  meeting  the 
definition  found  at  24  CFR  81.2. 
Underserved  census  tracts  are:  (1)  tracts 
in  metropolitan  areas  (a)  having  a 
median  income  of  no  more  than  90%  of 
the  MSA  as  a  whole  or  (b)  having  a 
median  income  of  no  more  than  120% 
and  minorities  comprise  at  least  30%  of 
the  tract's  population;  (2)  all  tracts  in 
any  non-metropolitan  county  which  (a) 
have  a  median  income  of  no  more  than 
95%  of  the  non-metropolitan  part  of  the 
State  or  the  Nation,  whichever  is 
greater,  or  (b)  have  a  median  income  of 
no  more  than  120%  and  minorities 
comprise  at  least  30%  of  the  coimty's 
population. 

Riskier  Programs 

Mortgages  insured  under  the  Mutual 
Mortgage  Insiurance  Fimd  (e.g.  203b) 
should  be  less  risky  than  loans  insured 
under  the  General  Insurance  Fimd  (e.g. 
203k)  or  the  Special  Risk  Insurance 
Fxmd  (e.g.  223e).  After  determining  that 
a  mortgagee  has  an  excessive  rate  of 
early  defaults  and  claims  in  a  field 
office,  its  performance  by  fund  will  be 
analyzed  as  described  above  under 
mitigating  factors. 

NewtoFHA 

Where  an  institution  has  been 
approved  for  less  than  24  months,  its 
branches  will  be  placed  on  Credit  \'/atch 
in  lieu  of  being  terminated  if  their 
performance  exceeds  the  termination 


threshold  but  with  the  following  caveat. 
If  HUD/FHA  finds  a  new  mortgagee 
continually  has  a  default  and  claim  rate 
that  exceeds  the  field  office  and  national 
default  and  claim  rates,  the  Department 
reserves  the  right  to  take  appropriate 
action  within  the  Credit  Watch/ 
Termination  regulations. 

Conclusion 

The  procedures  outlined  in  this  notice 
(and  the  Mortgagee  Letter  issued  to  FHA 
mortgagees)  should  have  minimal 
impact  for  mortgagees  that  have  in  place 
and  are  effectively  using  an  adequate 
quality  control  plan  for  loan  origination. 
'These  procedures  are  expected  to 
impact  mortgagees  that  have  an 
inadequate  quality  control  plan  or  are 
inadequately  executing  their  plan.  The 
result  will  benefit  the  public  and  most 
FHA  mortgagees,  as  well  as  the 
Department. 

Dated:  May  10, 1999. 
WUliam  C.  Apgar, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 
[PR  Doc.  99-12282  Filed  5-14-99;  8:45  am) 

BILUNG  COOE  4210-27-P 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlifa  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  incidental  Taite  Permit 
for  Construction  of  Two  Single  Family 
Residences,  Each  on  0.75  Acres  of  the 
20.5  Acres  on  City  Parle  Road  in  Travis 
County,  TX 

SUMMARY:  John  and  Jim  Hunt 
.  (Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-010556-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  construction  of  two 
single  family  residences  on  City  Park 
Road,  Austin,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
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National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  June  16,  1999. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EAJHCP 
may  obtain  a  copy  by  contacting 
Christina  Longacre,  Ecological  Services 
FiekrOffice,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  {512/490- 
0063).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Field  Office, 
Austin,  Texas  at  the  above  address. 
Please  refer  to  permit  number  TE- 
010556-0  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Longacre  at  the  above  Austin 
Ecological  Services  Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicants 

Jim  and  John  Himt  plan  to  construct 
two  single  family  residences  on  City 
Park  Road  Austin.  Travis  County,  Texas. 
This  action  will  eliminate  less  than  two 
acres  of  habitat  and  indirectly  impact 
less  than  eight  additional  acres  of 
golden-cheeked  warbler  habitat.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  donating  $1,500  per 
home  into  the  Balcones  Canyonlands 
Preserve  to  acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler  and  place  the  remaining  balance 
of  the  property  in  a  conservation 
easement  in  perpetuity. 

Alternatives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  increase  the  impacts  on 


the  listed  species  and  surrounding 

environment. 

Geoffery  Haskett, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

(FR  Doc.  99-12314  Filed  5-14-99;  8:45  am] 

BILLING  COOE  4S10-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for  Pond 
Creeic  National  Wildlife  Refuge  in 
Sevier  County,  AR,  and  Notice  of 
Meeting  To  Seeic  Public  Participation 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service, 
Southeast  Region,  has  made  available   . 
for  public  review  a  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Pond  Creek  National 
Wildlife  Refuge  in  Sevier  County, 
Arkansas,  and  plans  to  hold  a  public 
meeting  in  the  vicinity  of  the  refuge  to 
solicit  public  comments  on  the  Draft 
Plan,  liie  Service  is  furnishing  this 
notice  in  compliance  with  Service 
comprehensive  planning  policy,  the 
National  Environmental  Act  Policy,  and 
implementing  regulations  to  achieve  the 
following: 

(1)  advise  other  agencies  and  the 
public  of  our  intention,  and 

(2)  obtain  comments  on  the  proposed 
plan  and  the  other  alternatives 
considered  in  the  planning  process. 
DATES:  The  Service  will  hold  the  public 
meeting  at  7  p.m.  on  Jxme  3, 1999,  at  the 
Horatio  Elementary  School  cafeteria, 
Horatio,  Arkansas.  The  Draft  Plan  will 
be  made  available  for  review  and 
comment.  Written  comments  should  be 
submitted  no  later  than  June  30, 1999, 
to  the  address  below. 

ADDRESSES:  Comments  and  request  for 
copies  of  the  Draft  Plan  should  be 
addressed  to  Mr.  Ed  Loth,  U.S.  Fish  and 
Wildlife  Service,  Southeast  Regional 
Office,  1875  Century  Boulevard, 
Atlanta,  GA  30345,  or  by  calling  404/ 
679-7155. 

SUPPLEMENTARY  INFORMATION:  Pond 
Creek  National  Wildlife  Refuge  is  a 
27,000-acre  area  located  between  the 
Cossatot  and  Little  rivers.  This  refuge 
was  established  to  protect,  enhance,  and 
manage  a  valuable  bottomland 
hardwood  wetland  ecosystem  for  the 
benefit  of  migratory  and  resident 
waterfowl,  neotropical  birds,  wading 
birds,  and  other  wetland-dependent 
wildlife.  The  area  is  considered  a  vital 
component  of  the  North  American 


Waterfowl  Management  Plan  and  the 
Arkansas-Red  Ecosystem  Plan. 

It  is  the  desire  of  the  Fish  and 
Wildlife  Service  that  Pond  Creek 
National  Wildlife  Refuge  become  "a 
model  refuge  that  protests  and  manages 
biological  diversity  for  the  enjojonent 
and  benefit  of  present  and  future 
generations."  To  achieve  this  vision,  the 
refuge  seeks  to  achieve  the  following 
four  goals:  (1)  habitat  management-  . 
maintain  and  restore  diverse  habitats 
designed  to  achieve  refuge  purpose  and 
wildlife  population  objectives;  (2) 
populations  management-maintain 
viable,  diverse  populations  of  native 
flora  and  fauna  consistent  with  sound 
biological  principles;  (3)  land 
conservation-protect  the  area's  wetlands 
and  restore  values  through  land 
protection  strategies;  and  (4)  wildlife- 
dependent  recreation  and  education — 
develop  and  implement  a  quality 
wildlife-dependent  recreation  program 
that  leads  to  enjoyable  recreation 
experiences  and  a  greater  imderstanding 
and  appreciation  of  fish  and  wildlife 
resources. 

The  Draft  Plan  evaluates  the  following 
four  alternatives  for  managing  the  refuge 
over  the  next  15  years:  custodial 
management,  minimal  management, 
balanced  management,  and  resource 
management.  The  Service  believes  the 
balanced  management  alternative  is  the 
best  alternative  to  guide  the  refuge's 
future  direction.  In  essence  this 
alternative  will: 

•  Increase  protection  of  threatened  and 
endemgered  species; 

•  Increase  waterfowl  and  songbird 
utilization  and  production; 

•  Enhance  resident  wildlife  populations; 

•  Restore  wetlands  and  hydrology;  and 

•  Provide  long-term  opportunities  for 
wildlife-dependent  recreation  and 
environmental  education. 

Dated:  May  4, 1999. 
C.  Monty  Halcomb, 

Acting  Regional  Director. 

(PR  Doc.  99-12289  Filed  5-14-99;  8:45  am] 

BILLING  COOE  4310-66-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-921-09-1320-01 ;  MTM  80697] 

Coal  Laase  Offering 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  coal  lease  offering  by 

sealed  bid  MTM  80697— Western 

Energy  Company. 

SUMMARY:  Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
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below  in  Rosebud  County,  Montana, 
will  be  offered  for  competitive  lease  by 
sealed  bid.  This  offering  is  being  made 
as  a  result  of  an  application  filed  by 
Western  Energy  Company,  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 
437;  30  U.S.C.  181-287),  as  amended. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public  , 
involvement,  and  hearing  have  been 
completed  in  accordance  with  43  CFR 
part  3425.  Concerns  and  issues 
expressed  by  the  public  diu'ing  the 
public  scoping  process  centereid  on 
social,  economic,  and  cultural  impacts 
to  the  Northern  Cheyenne  and  Crow 
Tribes,  hydrologic  impacts  to  the  area, 
and  the  need  to  do  an  Environmental 
Impact  Statement  (EIS)  as  the 
appropriate  level  of  environmental 
documentation  for  the  development  of 
the  coal  resources.  Three  alternatives 
(Preferred,  No  Action,  and  Cultural 
ResoiuY:e  Avoidance)  were  developed  to 
analyze  impacts  and  to  address  issues 
relating  to  the  proposed  action.  The 
Preferred  Alternative,  including  special 
stipulations  and  mitigation  measures, 
wbls  chosen  because  it  will  maximize 
the  beneficial  use  of  the  subject  coal 
resource  and  will  mitigate  impacts  to 
one  historic  site  and  two  sites  which 
have  high  values  as  traditional  cultural 
projperties. 

Tne  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amoiut  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 

Coal  Offered 

The  coal  resource  to  be  offered 
consists  of  all  recoverable  reserves  in 
the  following-described  lands  located 
approximately  10  miles  west  of  the 
town  of  Colstrip: 

T.1N..R.39E..PM.M. 
Sec.  2:  NV2SVi2NWV4 
T.  1  N.,  R.  40  E..  P.M.M. 
Sec.  6:  Lots  1-4  S>ANV2,  N>/4Si/i8, 

NV2SWV4SEV4,  SEV«SEV4 
Sec.  8:  NEV4NEV4,  NV2NWV4NEV4, 

SEV4NWV4NEV4,  NV2NV2NWV4 
Sec.  14:  S>/2SWV4,  N'/iNE'ASE'/i,  WV2SEV4 
T.  2  N..  R.  40  E.,  P.M.M. 
Sec.  32:  NEV4,  EV2NEV4NWV4. 
SWV4NEV4NWV4,  SV2SWV4NWV4, 
SEV4NWV4,  NV2SV2.  SWV4SWV4, 
NV2SEV4SWV4,  NV2SWV4SEV4 
Containing  1,401,  Rosebud  County, 
Montana. 


The  Rosebud  seam,  averaging  22.3 
feet  in  thickness,  is  the  only 
economically  minable  coed  seam  within 
the  tract.  The  tract  contains  an 
estimated  27.6  million  tons  of 
recoverable  reserves.  Coal  quahty,  as 
received,  averages  8,360  BTU/lb.,  25.52 
percent  moisture,  10.03  percent  ash,  and 
0.97  percent  sulfur.  This  coal  bed  is 
being  mined  in  adjoining  tracts  by 
Western  Energy  Company. 

Rental  and  Royalty 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre,  or  fraction 
thereof;  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods 
and  8.0  percent  of  the  value  of  coal 
mined  by  underground  methods.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  43  CFR  3485.2. 

DATES:  Lease  Sale — The  lease  sale  will 
be  held  at  10  a.m.,  Wednesday,  June  16, 
1999,  in  the  Conference  Room  on  the 
Sixth  Floor  of  the  Granite  Tower 
Building,  Bureau  of  Land  Management, 
222  North  32nd  Street,  Billings, 
Montana  59107. 

Bids — Sealed  bids  Clearly  Marked 
"Sealed  Bid  for  MTM  80697  Coal  Sale— 
not  to  be  opened  before  10:00  a.m., 
Wednesday,  Jime  16, 1999"  must  be 
submitted  on  or  before  9:00  a.m., 
Wednesday,  Jime  16, 1999,  to  the 
cashier,  Bureau  of  Land  Management, 
Montana  State  Office,  Second  Floor, 
Granite  Tower  Building,  222  North  32nd 
Street,  Post  Office  Box  36800,  Billings, 
Montana  59107-6800.  The  bids  should 
be  sent  by  certified  mail,  return  receipt 
requested,  or  be  hand-delivered.  The 
cashier  will  issue  a  receipt  for  each 
hand-delivered  bid.  Bids  received  after 
that  time  will  not  be  considered. 

SUPPLEMENTARY  INFORMATION:  Bidding 
instructions  for  the  ofi'ered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coa|  lease  are  available  at 
the  Montana  State  Office.  Casefile 
docimients  are  also  available  for  public 
inspection  at  the  Montana  State  Office. 

Dated:  May  11, 1999. 
Randy  D.  Heuscher, 

Chief.  Branch  of  Solid  Minerals. 

(FR  Doc.  99-12315  Filed  5-14-99;  8:45  am) 

BILUNG  CODE  4310  DN-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Revegetation:  Standards  for  Success 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Request  for  public  comments 

and  notice  of  public  meetings. 

summary:  OSM  will  hold  public 
meetings  to  solicit  comments,  concerns, 
and  new  ideas  regarding  the 
performance  standards  for  determining 
the  success  of  revegetation.  We  also 
invite  written  comments  regarding  this 
issue. 

We  prepared  a  concept  paper  to  assist 
those  interested  in  commenting  in 
writing  or  preparing  for  the  meetings. 
The  concepts  we  presented  are  not  an 
indication  of  any  preponceived 
direction  that  new  policies  or  rules 
would  take.  Instead,  they  represent  a 
compilation  of  ideas  and  questions  that 
have  been  raised.  You,  however,  are  not 
limited  to  these  ideas  or  questions  and 
we  encourage  you  to  bring  forward  new 
concepts  or  ideas  for  consideration. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  imtil  5:00 
p.m.,  c.d.t,  on  July  30, 1999. 

Public  meetings:  We  will  meet  with 
interested  persons  to  receive  comments 
on  this  issue  imtil  Jidy  30, 1999.  If 
requested,  we  will  meet  you  on  the 
dates  and  in  the  locations  listed  under 
ADDRESSEES:  Public  Meetings."  You 
may  also  request  additional  meetings.  In 
order  to  make  proper  arrangements  for 
these  additional  meetings,  make  your 
request  before  June  30, 1999. 
ADDRESSES:  Written  comments  and 
requests  for  concept  paper:  You  should 
hand  deliver,  mail,  or  e-mail  written 
comments  and  requests  for  the  concept 
paper  to  one  of  the  persons  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT.  You 
also  may  call  one  of  the  persons  listed 
to  obtain  a  copy  of  the  concept  paper. 

Telefax:  You  may  obtain  copies  of  the 
concept  paper  irom  FAX  ON  DEMAND 
by  caUing  (202)  219-1703  and  following 
the  instructions  of  the  recorded 
announcement. 

Internet:  You  may  view  or  download 
the  concept  paper  from  the  OSM 
homepage  at  www.osmre.gov. 

Public  meetings:  If  requested,  we  will 
meet  with  you,  individually  or  in 
groups,  at  the  following  locations:  May 
27, 1999,  in  Bismarck,  North  Dakota; 
June  2, 1999,  in  Denver,  Colorado;  June 
18, 1999,  in  Gillette,  Wyoming:  June  22, 
1999,  in  Alton,  Illinois;  and  Jime  24, 
1999,  in  Knoxville,  Tennessee.  If  you 


26774 


Federal  Register /Vol.  64,  No.  94 /Monday,  May  17,  1999 /Notices 


are  interested  in  attending  a  meeting  at 
any  of  these  locations,  please  contact 
one  of  the  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  to 
schedule  the  meeting  and  to  obtain  the 
address.  If  we  do  not  receive  a  request 
for  a  meeting  at  a  particular  location,  we 
will  not  hold  the  meeting. 

You  may  request  an  additional 
meeting  by  contacting  one  of  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  you  require 
special  accommodation  to  attend  a 
meeting,  also  contact  one  of  the  persons 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Barchenger,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Mid-Continent  Regional  Coordinating 
Center,  Alton  Federal  Building,  501 
Belle  Street,  Alton,  IL  62002,  Telephone 
(618)  463-6463,  extension  129,  e-mail: 
ebarchen@osnire.gov;  or 

Robert  Postle,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Western  Regional  Coordinating  Center, 
1999  Broadway,  Suite  3320,  Denver,  CO 
80202.  Telephone  (303)  844-1400,  ext. 
1469,  e-mail:  bpostle®osmre.gov. 
SUPPLEMENTARY  INFORMATION:  You  will 
find  the  standards  for  revegetation 
success  in  Section  515(19)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Section  515(19)  requires  a  "diverse, 
effective,  and  permanent  vegetative 
cover  that  is  equal  in  extent  of  cover  to 
pre-mining  vegetation  and  is  capable  of 
self-regeneration  and  plant  succession." 
SMCRA  also  requires  that  the  operator 
assume  responsibility  for  successful 
vegetation  (as  defined  above)  for  either 
5  or  10  years  (depending  on  rainfall) 
after  completing  efforts  to  establish  the 
vegetation  to  assure  those  efforts  are 
successful.  See  30  CFR  816/817.116  for 
the  implementing  regulations. 

Congress  apparently  recognized  the 
value  of  vegetative  diversity  as  well  as 
the  transitional  nature  of  reestablished 
vegetative  communities  that  exist  after  5 
or  10  years.  It  understood  that  neither 
mature  hardwood  forests  nor  stable 
climax  prairie  or  desert  shrub 
communities  can  develop  within  just  a 
flew  years.  Therefore,  Congress  created  a 
revegetation  success  standard  that  is 
based,  in  part,  on  establishing  a 
vegetation  cover  that  is  a  diverse 
community  of  native  perennial  species 
and  that  has  the  potential  for 
regeneration  and  plant  succession  into 
the  plant  community  ultimately  sought. 
Thus,  revegetation  efforts  must  contain 
the  appropriate  mix  of  species  to 
establish  a  transitional  community 
capable  of  developing  into  the  desired 


plant  community  through  natural 
succession. 

0\ir  revegetation  success  regulations, 
intended  to  implement  the  statutory 
performance  standard  requirements, 
focus  on  cover,  production,  and 
stocking,  and  require  statistically  valid 
sampling  of  vegetation  (and  statistical 
analysis  with  a  confidence  interval)  for 
bond  release.  For  some  areas  of 
reclamation,  such  as  agricultural 
cropland,  hayland,  commercial  forest 
land,  etc.,  a  focus  on  cover,  production 
or  stocking  may  be  the  most  appropriate 
way  of  determining  success.  However, 
concerns  have  developed  over  the 
appropriateness  and  effectiveness  of  the 
current  regulations  for  judging 
vegetation  success  for  land  uses 
involving  establishment  of  permanent 
vegetation,  such  as  grazingland,  fish  and 
wildlife  habitat,  and  non-commercial 
forest. 

We  are  conducting  this  outreach  effort 
to  determine  if  there  is  a  more  effective 
way  to  evaluate  achievement  of  the 
statutory  revegetation  success  standard 
that  also  encourages  the  diversity 
objective  contained  in  SMCRA.  That  is, 
has  an  effective  and  diverse  community, 
including  appropriate  native  species, 
been  established  that  will  be  able  to, 
through  natural  succession,  develop 
into  the  mature  plant  community 
appropriate  for  the  designated  land  use. 
Increased  diversity  should  result  in 
enhancing  fish  and  wildlife  uses,  as 
well  as  improving  the  resiliency  of  the 
reestablished  plant  commimity. 

We  are  seeking  to  involve  the  public 
in  advance  of  developing  any 
modifications  to  our  position  on  these 
issues.  To  initiate  discussions,  we 
prepared  a  concept  paper  that  contains 
ideas  and  questions  that  may  assist 
those  interested  in  commenting  or 
preparing  for  the  meetings.  The 
concepts  presented  are  not  an  indication 
of  any  preconceived  direction  that  new 
policies  or  rules  should  take,  but  rather 
represent  a  compilation  of  ideas  and 
questions  that  have  been  raised. 
However,  you  are  not  limited  to  those 
ideas  or  questions.  We  encourage  you  to 
bring  forward  new  concepts  or  ideas  for 
consideration.  If  we  determine  that  the 
input  we  receive  indicates  a  need  for  a 
revision  of  the  regulations,  we  will 
follow  standard  procedures  by 
publishing  a  proposal  in  the  Federal 
Register  and  holding  public  hearings  to 
seek  comments. 

Dated:  May  10, 1999. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

IFR  Doc.  99-12359  Filed  5-14-99;  8:45  am) 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  partial 
Consent  Decree  in  United  States  v. 
Agway.  Inc.,  et.  al,  Civil  Action  No.99- 
CV-0708  (N.D.N.Y.)  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  New  York  on  May 
6, 1999. 

The  proposed  partial  consent  decree 
resolves  claims  asserted  by  the  United 
States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"),  against  Agway,  Inc.,  General 
Electric  Co.,  Metalworking  Lubricants 
Co.,  and  Nycomed,  Inc.  ("Settling 
Defendants")  imder  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §9607.  The 
proposed  partial  consent  decree  would 
not  resolve  any  claims  against  the 
remaining  defendant,  Schenectady 
International,  Inc.,  under  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §9607.  The 
claims  sought  to  recover  past  response 
costs  incurred  at  the  Friedrichsohn's 
Cooperate  ("Site")  in  the  Tovra  of 
Waterford,  New  York.  The  United  States 
alleged  that  the  four  setting  defendants 
are  liable  as  the  generators  of  the 
hazardous  waste  disposed  of  at  the  Site 
under  Section  107(a)(3)  of  CERCLA,  42 
U.S.C.  9607(a)(1).  The  Complaint  states 
claims  against  the  Settling  Defendants 
under  Section  107  of  CERCLA,  42  U.S.C. 
§9607,  for  reimbursement  of  response 
costs.  The  proposed  partial  Consent 
Decree  requires  the  Settling  Defendants 
to  reimburse  the  United  States  $490,000 
in  past  response  costs. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Agway,  Inc.,  et  al.,  Civil 
Action  No.  99-C-0708  (N.D.N.Y.),  DJ 
#90-11-2-1335. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Northern 
District  of  New  York,  45  Broadway, 
Room  231.  Albany,  NY  12207;  at  the 
U.S.  Environmental  Protection  Agency, 
Region  II,  290  Broadway,  New  York,  NY 
10007-1866;  and  at  the  Consent  Decree 
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Library,  1120  G  Street,  N.W.,  3rd  Floor, 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  consent  decree  may 
also  be  obtained  in  person  or  by  mail  at 
the  Consent  Decree  Library,  1120  G 
Street.  N.W..  3rd  Floor.  Washington. 
D.C.  20005.  When  requesting  a  copy  of 
the  consent  decree  by  mail,  please 
enclose  a  check  in  the  amount  of  $5.50 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  99-12376  Filed  5-14-99;  8:45  am] 

BIUJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Under  28  CFR  50.7.  and  section  122 
of  CERCLA.  42  U.S.C.  9622.  notice  is 
hereby  given  that  on  April  28, 1999.  a 
proposed  Consent  Decree  in  United 
States  versus  Cannelton  Industries,  Inc., 
Civil  Action  No.  2:99cv92,  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Michigan, 
Northern  Division. 

In  this  action  the  United  States  sought 
the  reimbursement  of  response  costs  in 
connection  with  the  Cannelton 
Industries  Site  in  Sault  Ste.  Marie, 
Chippewa  County,  Michigan  ("the 
Site")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq. 
The  Consent  Decree  settles  the  United 
States  claims  against  Cannelton 
Industries,  Inc.  for  response  costs 
incurred  as  a  result  of  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Site.  According  to  the 
terms  of  the  Consent  Decree,  Cannelton 
Industries,  Inc.  will  pay  the  United 
States  $1,700,000.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resoiirces 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  versus  Cannelton 
Industries,  Inc.,  D.J.  Ref.  90-11-3- 
06360. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Western  District  of  Michigan, 
330  Ionia  Avenue,  NW,  Suite  501. 
Grand  Rapids,  Michigan  49503,  at  the 


Region  5  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Street,  Chicago.  Illinois  60604-3590, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  3rd  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  3rd 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.00  (20  pages 
at  25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  99-12336  Filed  5-14-99;  8:45  am] 

BILUNQ  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Air  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  April  29, 
1999,  a  proposed  consent  decree  in 
United  States  v.  City  of  Chicago,  Illinois, 
Civil  Action  No.  l:97-CV-06897,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois. 

In  this  action,  the  United  States 
sought  civil  penalties  for  alleged 
violations  of  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.,  and  the  Illinois  State 
Implementation  Plan  resulting  from 
emissions  into  the  atmosphere  from 
"Waste-To-Energy"  trash  incineration 
facility  located  at  700  North  Kilboum 
Avenue  in  Chicago,  Illinois.  Under  the 
terms  of  the  proposed  consent  decree, 
the  City  of  Chicago  will  pay  a  civil 
penalty  of  $200,000  and  perform  four 
supplemental  environmental  projects  at 
a  cost  of  $700,000  to  resolve  the  United 
States'  claims.  The  first  two  projects 
require  the  City  to  spend  $450,000  to 
remove  and  dispose  of  contaminated 
soils  at  two  abandoned  sites  near  the 
incinerator.  The  third  project  requires 
the  City  to  spend  $100,000  to  construct 
a  Lead  Safe  House.  The  Lead  Safe  House 
will  serve  as  a  temporary  residence  for 
low-income  Chicagoans  while  lead 
abatement  work  is  being  undertaken  in 
thefr  homes.  The  fourth  project  requires 
the  City  to  spend  $150,000  on  a  lead 
abatement  projects  in  Northwest 
Chicago. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 


Division,  Department  of  Justice. 
Washington,  D.C.  20530,  and  shoruld 
refer  to  United  States  v.  City  of  Chicago, 
Illinois,  Civil  Action  No.  1:97-CV- 
06897,  and  Department  of  Justice 
Reference  No.  90-5-2-71-1930. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Illinois,  219  South  Dearborn  Street. 
Chicago.  Illinois  60604;  the  Region  5 
Office  of  the  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604-3590;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW,  3rd 
Floor,  Washington,  DC  20005.  Li 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.59  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 
[FR  Doc.  99-12337  Filed  5-14-99;  8:45  am] 

HLUNG  CODE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  L^xlglng  of  Consent  Decree 
Under  ttte  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  April 
2, 1999  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Thomas 
Plating  Company,  Inc.  et  al..  Civil 
Action  No.  9&-N-1536.  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Colorado.  The  United  States 
filed  this  action  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S.C. 
9601,  at  seq.,  to  recover  the  past 
response  costs  incurred  at  or  in 
connection  with  the  Thomas  Plating 
facility  in  Englewood,  Colorado. 

The  proposed  Consent  Decree 
resolves  claims  against  Thomas  Plating 
Company,  Inc.,  and  F.  Jerome  Thomas. 
Under  the  terms  of  the  proposed 
Consent  Decree  the  United  States  will 
recover  response  costs  in  the  amount  of 
$270,000  and  the  settling  defendants  are 
obligated  to  sell,  recycle,  or  arrange  for 
the  proper  transport  and  disposal  of 
fourteen  drums  of  plating  chemicals  and 
plating  equipment  remaining  at  the  now 
abandoned  Thomas  Plating  facility. 
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The  Degartment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resoiut:es  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to.  United  States  v.  Thomas 
Plating  Company,  Inc.  et  al.,  Civil 
Action  No.  98-N-1536,  and  D.J.  Ref.  » 
90-11-2-1327. 

The  Decree  may  be  examined  at  the 
United  States  Department  of  Justice, 
Enviroiunent  and  Natural  Resources 
Division,  Denver  Field  Office,  999  18th 
Street,  North  Tower  Suite  945,  Denver, 
Colorado,  80202,  and  the  U.S.  EPA 
Region  VIII.  999  18th  Street,  Superfund 
Records  Center,  Suite  500,  Denver,  Co. 
80202,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW,  3rd 
Floor,  Washington,  DC  20005.  hi 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $4.00  for  the 
Decree  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 
Joel  M .  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-12338  Filed  5-14-99;  8:45  am] 

BHJJNQ  CODE  4410-1S-4I 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Citadel 
Communications  Corporation, 
Triathlon  Broadcasting  Company,  and 
Capstar  Broadcasting  Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Amended  Competitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  the  District  of  Columbia  in 
United  States  of  America  v.  Citadel 
Communications  Corporation,  Capstar 
Broadcasting  Corporation  and  Triathlon 
Broadcasting  Company,  Civil  Action  No. 
99-CV01043.  On  April  30, 1999,  the 
United  States  filed  an  Amended 
Complaint  alleging  that  the  Joint  Sales 
Agreement  ("JSA")  in  Colorado  Springs, 
Colorado,  and  Spokane,  Washington 
and  Triathlon's  acquisition  of  certain 
radio  stations  in  Spokane,  Washington 
violates  Section  One  of  the  Sherman 
Act.  15  U.S.C.  1.  The  proposed  Final 


Judgment,  filed  the  same  time  as  the 
Complaint,  requires  Citadel  and  Capstar 
to  terminate  the  JSA  piu^uant  to  the 
Final  Judgment  and  Capstar  to  divest  a 
particular  station  in  Spokane, 
Washington.  Copies  of  the  Amended 
Complaint,  proposed  Final  Judgment 
and  Amended  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
Washington,  D.C.  in  Room  200,  325 
Seventh  Street,  N.W.,  and  at  the  Office 
of  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  the  District  of 
Columbia. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
conunents,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrust 
Division,  Department  of  Justice,  1401  H 
St  N.W.,  Suite  4000,  Washington,  D.C. 
20530  (telephone:  (202)  307-0001). 
Reliecca  P.  Dick, 
Director  of  Civil  Non-Merger  Enforcement. 

Stipulation 

It  is  stipulated  by  and  between  the 
United  States  Department  of  Justice 
Antitrust  Division  ("Antitrust 
Division"),  Citadel  Commimications 
Corporation  ("Citadel"),  and  Capstar 
Broadcasting  Corporation  ("Capstar"), 
by  their  respective  attorneys,  as  follows: 

1.  This  Coiul  has  jiuisdiction  over  the 
subject  matter  of  this  action  and  the 
parties  have  agreed  to  waive  all 
objections  to  personal  jurisdiction  and 
venue  in  the  United  States  District  Court 
for  the  District  of  Columbia. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Coml's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16,  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

3.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
imtil  expiration  of  time  for  all  appeals 
of  any  Coiul  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 


same  were  in  full  force  and  effect  as  an 
Order  of  the  Court. 

4.  Citadel  and  Capstar  have  agreed  to 
terminate  the  Citadel-Triathlon  Joint 
Sales  Agreement  ("JSA")  (defined  in 
Section  n(e)  of  the  Final  Judgment) 
piu-suant  to  the  Final  Judgment,  but 
subject  to  Paragraph  9  of  this 
stipulation.  In  addition,  the  parties  have 
agreed  to  make  certain  transfers  of  radio 
stations.  Capstar's  transfer  of  KEYF-FM 
to  Citadel  in  Spokane  is  part  of  the 
agreement  memorialized  in  the  Final 
Judgment. 

5.  The  parties  have  agreed  to  take  the 
following  actions  that  the  United  States 
has  agreed  not  to  oppose.  In  Colorado 
Springs,  Capstar  has  agreed  to  transfer 
KSPZ-FM,  KVOR-AM,  and  KTWK-AM 
to  Citadel  while  Citadel  has  agreed  to 
transfer  KKLI-FM  to  Capstar.  In 
Spokane,  Capstar  has  agreed  to  transfer 
KEYF-FM  and  KEYF-AM  to  Citadel. 
Also  in  Spokane,  Citadel  has  entered 
into  an  agreement  with  an  unrelated 
third  party  to  acquire  KNJY-FM. 
Although  the  Final  Judgment  is  not 
contingent  upon  these  exchanges  and 
acquisitions,  the  Antitrust  Division  has 
analyzed  the  transactions  and  has  no 
objection  to  them. 

6.  Citadel  and  Capstar  state  that  there 
are  no  agreements  or  understandings 
between  them  that  will  affect  how  they 
will  program  or  format  the  radio  stations 
that  they  own  in  Colorado  Springs  or 
Spokane. 

7.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court.  In  the  event  plaintiff 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  in  the  event  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Coiut  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

8.  Defendants  represent  that  the  JSA 
will  be  terminated  and  the  divestiture  of 
KEYF-FM  will  be  made  as  ordered,  and 
that  defendants  will  later  raise  no  claim 
of  hardship  or  difficulty  as  groimds  for 
asking  the  Coiul  to  modify  any  of  the 
divestitive  provisions  contained 
therein. 

9.  If  Capstar  does  not  acquire 
Triathlon  Broadcasting  Company  by 
June  2, 1999,  the  Antitrust  Division  will 
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withdraw  the  proposed  Final  Judgment 
and  dismiss  Capstar  as  a  defendant  in 
this  matter. 

Dated:  April  7, 1999. 

For  Plaintiff  United  States  of  America. 
Karl  D.  Knutsen, 

United  States  Department  of  Justice,  Antitrust 
Division,  Merger  Task  Force,  1401 H  Street, 
N.W.,  Washington,  D.C.  20530.  (202)  514- 
0976. 

For  Defendant  Capstar  Broadcasting 
Corporation. 
Neil  W.  Inius, 

Vinson  S'Elkin  LLP.,  1455  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20006,  (202) 
639-6675. 

Dated:  April  8, 1999. 

For  Defendant  Citadel  Communications 
Corporation. 
Debra  H.  Dermody, 

Reed,  Smith,  Shaw,  S-McClay,  435  Sixth  Ave., 
Pittsburgh,  PA  15219,  (412)288-3302. 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  has  filed  its  complaint  in 
this  action,  and  plaintiff  and  defendants 
Citadel  Commimications  Corporation 
("Citadel")  and  Capstar  Broadcasting 
Corporation  ("Capstar")  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law ' 
or  fact  herein; 

And  whereas,  these  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court. 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  likely 
termination  of  the  Joint  Sales  Agreement 
"JSA"  in  Colorado  Springs,  Colorado 
and  Spokane,  Washington,  identified 
below,  which  will  help  ensure  that 
competition  is  substantially  preserved; 

And  whereas,  plaintiff  requires 
Citadel  and  Capstar  to  terminate  the  JSA 
for  the  purpose  of  restoring  competition 
in  the  sale  of  radio  advertising; 

And  whereas,  Citadel  and  Capstar 
have  represented  to  the  plaintiff  that  the 
JSA  can  and  will  be  terminated,  subject 
to  paragraph  9  of  the  Stipulation,  £md 
that  Citadel  and  Capstar  will  not  later 
raise  claims  of  hardship,  contractual 
bar,  or  difficulty  as  grounds  for  asking 
the  Court  to  delay  or  modify  termination 
of  the  JSA  described  below: 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 


I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  defendants  and  over  the  subject 
matter  of  this  action,  and  defendants 
have  agreed  to  waive  any  objection  to 
personal  jiuisdiction.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  the  defendants,  as 
hereinafter  defined,  under  Section  1  of 
the  Sherman  Act,  15  U.S.C.  1. 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Capstar"  means  defendant 
Capstar  Broadcasting  Corporation,  a 
Delaware  corporation  with  its 
headquarters  in  Austin,  Texas,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
employees,  including  but  not  limited  to 
Hicks,  Muse,  Tate,  &  Furst  Incorporated 
("Hicks-Muse"),  a  Delaware  corporation 
with  its  headquarters  in  Dallas,  Texas. 

B.  "Citadel"  means  defendant  Citadel 
Communications  Corporation,  a  Nevada 
corporation  with  its  headquarters  in  Las 
Vegas,  Nevada,  and  its  successors, 
assigns,  subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventures,  and  directors,  officers, 
managers,  agents,  and  einployees. 

C.  "Defendants"  means  Citadel  and 
Capstar. 

D.  "Antitrust  Envision"  means  the 
Antitrust  Division  of  the  United  States 
Department  of  Justice. 

E.  "JSA"  means  the  Joint  Sales 
Agreement  entered  on  or  around 
December  15, 1995  among  Citadel  and 
Pourtales  Radio  Partnership  (to  which 
Triathlon  is  successor),  providing  for 
the  sale  of  radio  advertising  time  in 
Colorado  Springs,  Colorado  and 
Spokane,  Washington. 

F.  "Radio  Assets"  means  all  of  the 
assets,  tangible  or  intangible,  used  in  the 
operation  of  the  following  radio  stations 
that  sell  advertising  time  in  Colorado 
Springs,  Colorado,  and  Spokane, 
Washington,  including  all  real  property 
(owned  or  leased)  used  in  the  operation 
of  these  stations,  all  broadcast 
equipment,  office  equipment,  office 
furniture,  fixtures,  materials,  supplies, 
and  other  tangible  property  used  in  the 
operation  of  these  stations;  all  licenses, 
permits,  authorizations,  and 
applications  therefor  issued  by  the 
Federal  Commimications  Commission 
and  other  government  agencies  related 
to  these  stations;  all  contracts, 
agreements,  leases  and  commitments  of 
defendants  relating  to  their  operation; 
all  trademarks,  service  marks,  trade 
names,  copyrights,  patents,  slogans; 
programming  materials,  and 


promotional  materials  relating  to  these 
stations;  and  all  logs  and  other  records 
maintained  by  the  operator  or  owner  in 
connection  with  its  business: 

(1)  In  Colorado  Springs,  KSPZ-FM, 
KKFM-FM,  KKMG-FM,  KVUU-FM, 
KKU-FM,  KVOR-AM,  and  KTWK-AM; 
and 

(2)  In  Spokane.  KAEP-FM,  KDRK- 
FM,  KEYF-FM,  KNFR-FM,  KISC-FM, 
KKZK-FM,  KGA-AM,  KEYF-AM, 
KAQQ-AM,  KJRB-AM,  and  KUDY-AM. 

(G)  "Triathlon"  means  Triathlon 
Broadcasting  Company,  a  Delaware 
corporation  with  its  headquarters  in  San 
Diego,  California,  named  as  a  defendant 
in  this  action. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  The  defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  any  of  the  Radio  Assets, 
tliat  the  acquirer  or  acquirers  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

IV.  Termination  of  JSA  and  Divestment 
of  KEYF-FM 

A.  Citadel  and  Capstar  are  hereby 
ordered  and  directed  in  accordance  with 
the  terms  of  this  Final  Judgment  to 
terminate  the  JSA  as  quickly  as  possible, 
but  no  later  than  Jime  2, 1999. 

B.  Capstar  is  also  ordered  to  divest 
KEYF-FM  in  Spokane  as  quickly  as 
possible,  but  no  later  than  Jime  2, 1999. 

C.  The  Antitrust  Division,  in  its  sole 
discretion,  may  extend  the  time  period 
for  termination  for  two  (2)  additional 
thirty  (30)  day  periods  of  time,  not  to 
exceed  sixty  (60)  calendar  days  in  total. 

D.  Citadel  and  Capstar  shall  not 
acquire  any  other  radio  stations  that  sell 
radio  advertising  time  in  either 
Colorado  Springs  or  Spokane  except 
imder  the  procedures  stated  in  Section 

V.  Further,  Citadel  and  Capstar  shall  not 
enter  into  any  JSA  or  any  cooperative 
selling  arrangement  with  any  other 
operator  of  radio  stations  serving 
listeners  in  either  Colorado  Springs  or 
Spokane  except  under  the  procedures 
and  conditions  stated  in  Section  V. 

E.  Citadel  shall  not  confer  with 
operators  of  other  radio  stations  that  sell 
advertising  time  in  Colorado  Springs  or 
Spokane  regarding  the  price  of  radio 
advertising  time — ^including  any 
discoimts  for  advertisers  or  classes  of 
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advertisers  or  the  availability  of  added 
value  such  as  free  or  bonus  spots, 
remote  broadcasts,  or  other  promotions. 

V.  Notice 

Capstar  and  Citadel  shall  provide 
advance  notification  to  the  Antitrust 
Division  when  they  directly  or 
indirectly  acquire  any  assets  of  or  any 
interest  (including  any  financial, 
secxirity,  loan,  equity  or  management 
interest]  in  any  radio  station  that  sells 
advertising  time  in  Colorado  Springs, 
Colorado,  or  Spokane,  Washington,  or 
enter  into  any  JSA  or  any  cooperative 
selling  arrangement  with  any  other 
operator  of  radio  stations  serving 
listeners  in  either  city.  This  obligation 
to  provide  notice  is  met  under  this 
section  when  a  transaction  is  subject  to 
the  reporting  and  waiting  period 
requirements  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976,  as 
amended,  15  U.S.C.  18a  (the  "HSR 
Act"). 

Notification  under  this  section  shall 
be  provided  to  the  Antitrust  Division  in 
the  same  format  as,  and  per  the 
instructions  relating  to  the  Notification 
and  Report  Form  set  forth  in  the 
Appendix  to  Part  803  of  Title  16  of  the 
Code  of  Federal  Regulations  as 
amended,  except  that  the  information 
requested  in  Items  5-9  of  the 
instructions  must  be  provided  only 
about  the  sales  of  radio  advertising  time 
in  Colorado  Springs  and  Spokane. 
Notification  shall  be  provided  at  least 
thirty  (30)  days  prior  to  the  acquisition 
of  any  such  interest,  and  shall  include, 
beyond  what  may  be  required  by  the 
applicable  instructions,  the  names  of  the 
principal  representatives  of  the  parties 
to  the  agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 
transaction.  If  within  the  30-day  period 
after  notification,  representatives  of  the 
Antitrust  Division  make  a  written 
request  for  additional  information, 
defendants  shall  not  consimamate  the 
proposed  transaction  or  agreement  imtil 
twenty  (20)  days  after  submitting  all 
such  additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
manner  as  is  applic^le  under  the 
requirements  and  provisions  of  the  HSR 
Act  and  rules  promulgated  thereunder. 
This  Section  shall  be  broadly  construed, 
and  any  ambiguity  or  uncertainty 
regarding  the  filing  of  notice  under  this 
Section  shall  be  resolved  in  favor  of 
filing  notice. 

Citadel  shall  not  enter  into  any  JSA  or 
any  other  cooperative  selling 
arrangement  with  any  other  operator  of 
radio  stations  that  sells  or  helps  to  sell 


radio  advertising  time  in  either 
Colorado  Springs  or  Spokane  without 
advance  written  approval  from  the 
Antitrust  Division. 

VI.  Preservation  of  Assets 

Unitl  the  termination  of  the  JSA 
required  by  Section  IV  has  been 
accomplished.  Citadel  shall  take  all 
steps  necessary  to  maintain  and  operate 
the  Radio  Assets  as  active  and  viable 
entities  to  the  extent  it  is  able  imder  the 
JSA;  maintain  the  management,  staffing, 
sales  and  marketing  of  the  Radio  Assets; 
and  maintain  the  Radio  Assets  in 
operable  condition  at  current  capacity 
configurations.  Citadel  and  Capstar 
agree  that  they  may  hire  each  other's 
employees  and  that  they  will  not 
enforce  any  non-complete  provisions  in 
the  emplojrment  contracts  of  any  sales 
employee  of  any  radio  station  they  own 
in  Colorado  Springs. 

Vn.  Financing 

Citadel  and  Capstar  shall  not  finance 
for  each  other  all  or  any  part  of  any 
transaction  related  to  this  Final 
Judgment. 

Vm.  Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  or  determining  whether  the 
Final  Judgment  should  be  modified  or 
terminated  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  upon  the  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendants 
made  to  their  principal  offices,  shall  be 
permitted: 

(1)  Access  during  office  hours  of  the 
defendants  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under  the 
control  of  the  defendants,  who  may  have 
counsel  present,  relating  to  the  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable  convenience 
of  the  defendants  and  without  restraint  or 
interference  from  any  of  them,  to  interview, 
either  informally  or  on  the  record,  their 
officers,  employees,  and  agents,  who  may 
have  counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to  the 
defendants'  principal  offices,  the 
defendants  shall  submit  written  reports, 
under  oath  if  requested,  with  respect  to 
any  matter  contained  in  the  Final 
Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  VIII  of  this  Final  Judgment  shall 


be  divulged  by  a  representative  of  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  plaintiff  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  piupose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  ff  at  the  time  information  or 
documents  are  furnished  by  the 
defendants  to  the  plaintiff,  the 
defendants  represent  and  identify  in 
writing  the  material  in  any  such 
information  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rides 
of  Civil  Procedure,  and  the  defendants 
mark  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,"  then  ten  (10) 
calendar  days'  notice  shall  be  given.by 
the  plaintiff  to  the  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  the  defendants  are 
not  a  party. 

IX.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Coiut 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Coiut  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrjring  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

X.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XI.  Public  Interest 

Entry  of  this  Final  judgment  is  in  the 
public  interest 

Dated 

United  States  District  Judge 

PIainti£Ei  Eiq>lanation  of  Consent 
Decree  Procedures 

Plaintiff,  the  United  States  of 
America,  submits  this  short 
memorandimi  summarizing  the 
procedures  regarding  the  Cowl's  entry 
of  the  proposed  Final  Judgment.  The 
Judgment  would  settle  this  case 
pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h) 
(the  "APPA"),  which  applies  to  civil 
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antitrust  cases  brought  and  settled  by 
the  United  States. 

1.  Today,  plaintiff  has  filed  a 
Complaint,  a  proposed  Final  Judgment, 
and  a  Stipulation  by  which  the  parties 
have  agreed  to  the  Court's  entry  of  the 
proposed  Final  Judgment  following 
compliance  with  the  APPA,  and  a 
Motion  to  Enter  the  Stipulation  and 
Order.  The  defendants  have  agreed  not 
to  consummate  their  transaction  until 
the  Court  signs  the  Stipulation  and 
Order.  The  Court's  entry  of  the 
Stipulation  will  enable  it  immediately 
to  govern  the  parties's  behavior  relating 
to  the  transaction,  until  such  time  as  the 
Final  Judgment  is  entered  piu-suant  to 
the  APPA. 

2.  Plaintiff  is  also  filing  a  Competitive 
Impact  Statement  relating  to  the 
proposed  Judgment  [15  U.S.C.  16{b)l. 

3.  The  APPA  requires  that  plaintiff 
publish  the  proposed  Final  Judgment 
and  Competitive  Impact  Statement  in 
the  Federal  Register  and  in  certain 
newspapers  at  least  60  days  prior  to 
entry  of  the  Final  Judgment.  The  notice 
will  inform  members  of  the  public  that 
they  may  submit  comments  about  the 
Final  Judgment  to  the  United  States    • 
Department  of  Justice,  Antitrust 
Division  [15  U.S.C.  16(b)-(c)]. 

4.  Diuing  the  sixty-day  period, 
plaintiff  will  consider,  and  at  the  close 
of  that  period  respond  to,  any  conunents 
received,  and  it  will  publish  the 
comments  and  responses  in  the  Federal 
Register. 

5.  After  the  expiration  of  the  sixty-day 
period,  plaintiff  will  file  with  the  Court 
the  comments,  the  government's 
responses,  and  a  Motion  for  Entry  of  the 
Final  Judgment  (unless  the  United 
States  has  decided  to  withdraw  its 
consent  to  entry  of  the  Final  Judgment, 
as  permitted  by  Paragraph  2  of  the 
Stipulation)  [see  15  U.S.C.  16(d)]. 

6.  At  that  time,  pursuant  to  the  APPA, 
15  U.S.C.  16(e)-(f).  the  Court  may  enter 
the  Final  Judgment  without  a  hearing,  if 
it  finds  that  the  Final  Judgment  is  in  the 
public  interest. 

Dated:  April  28, 1999. 

Respectfully  submitted. 
Karl  D.  Knutsen, . 

Attorney,  United  States  Department  of  Justice, 
Antitrust  Division,  Merger  Task  Force,  1401 
HSt..  MV,  Suite  4000,  Washington,  DC  20530, 
(202)514-0976. 

Certificate  of  Service 

I,  Karl  D.  Knutsen,  of  the  Antitrust 
Division  of  the  United  States 
Department  of  Justice,  do  hereby  certify 
that  true  copies  of  the  foregoing 
Complaint,  Final  Judgment,  Stipulation, 
Competition  Impact  Statement,  and 
Plaintiff's  Explanation  of  Consent 


Decree  Procedures  were  served  this  28th 
day  of  April,  1999,  by  hand  and  Fedex, 
to  the  following: 

Debra  H.  Dermody,  Reed,  Smith,  Shaw, 
&  McClay,  435  Sixth  Avenue, 
Pittsburg,  PA  15219,  Counsel  for 
Citadel  Communications  Corporation, 
By  Fedex. 

David  J.  Laing,  Baker  &  McKenzie,  815 
Connecticut  Avenue,  N.W., 
Washington,  D.C.  20006,  Coimsel  for 
Triathlon  Broadcasting  Company,  By 
hand. 

Neil  W.  Imus,  Vinson  &  Elkins  L.L.P., 
1455  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20006,  Counsel  for 
Capstar  Broadcasting  Corporation,  By 
hand. 

Karl  D.  Knutsen 

Amended  Competitive  Impact 
Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  ProcediuBS 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  files  this  Amended 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  an  eunended  civil 
antitrust  Complaint  on  April  30, 1999 
("Complaint")  alleging  that  Citadel 
Communication  Corporation's 
("Citadel")  "Joint  Sale  Agreement" 
("JSA")  with  Triathlon  Broadcasting 
("Triathlon")  violates  Section  One  of 
the  Sherman  Act.  15  U.S.C.  1.  The 
Complaint  alleges  that  the  JSA  between 
Citadel  and  Triathlon  is  anticompetitive 
in  the  Colorado  Springs,  Colorado,  and 
Spokane,  Washington,  radio  advertising 
markets.  The  Complaint  also  alleges  that 
Triathlon's  acquisition  of  additional 
radio  stations  in  Spokane  is 
anticompetitive. 

The  Complaint  alleges  that  in 
Colorado  Springs,  Citadel's  KKFM-FM, 
and  KKMG-FM  competed  against 
Triathlon's  KSPZ-FM,  KVUU-FM. 
KTWK-AM,  and  KVOR-AM  prior  to  the 
JSA,  and  that  since  the  creation  of  the 
JSA.  Citadel  has  acquired  KKLI-FM. 
The  complaint  further  alleges  that  since 
Citadel  and  Triathlon  instituted  the  JSA 
in  Colorado  Springs,  Citadel  now  sets 
the  prices  for  radio  advertising  for  both 
its  and  Triathlon's  stations.  In  addition, 
the  complaint  alleges  that  Citadel 
approached  its  remaining  competitors  in 
Colorado  Springs  and  suggested  that 
they  could  all  make  more  money  if  they 
were  to  eliminate  a  discount  to  certain 
advertisers,  thus  indicating  its  intent 
and  willingness  to  collude  and  avoid 
price  competition. 


The  complaint  alleges  that  in 
Spokane.  Citadel's  KAEP-FM.  KDRK- 
FM.  KJRB-AM.  and  KGA-AM  competed 
against  Triathlon's  KKZX-FM.  KEYF- 
FM.  KEYF-AM.  and  KUDY-AM  prior  to 
the  JSA.  The  complaint  further  alleges 
that  since  Citadel  and  Triathlon 
instituted  the  JSA  in  Spokane.  Citadel 
now  sets  the  prices  for  radio  advertising 
for  both  its  and  these  Triathlon  stations. 
In  addition,  the  complaint  alleges  that 
Triathlon  later  acquired  KNFR-FM, 
KISC-FM,  and  KAQQ-AM  in  Spokane, 
and  has  a  reduced  incentive  to  compete 
against  the  JSA  because  it  receives  a 
share  of  the  profits  from  the  JSA. 

Finally,  the  complaint  alleges  thet 
Capstar  Broadcasting  Corporation  * 
("Capstar")  has  aimounced  its 
agreement  to  acquire  Triathlon, 
including  its  stations  in  Colorado 
Springs  and  Spokane.  After  it  acquires 
Triathlon.  Capstar  would  become  a 
party  to  the  JSA,  if  the  JSA  were  stiU  in 
existence. 

The  prayer  for  relief  seeks:  (a) 
adjudication  that  Citadel's  JSA  with 
Triathlon  in  Colorado  Springs  violates 
Section  One  of  the  Sherman  Act.  15 
U.S.C.  1;  (b)  adjudication  that  Citadel's 
JSA  with  Triathlon  and  Triathlon's 
acquisition  of  non-JSA  stations  in 
Spokane  violate  Section  One  of  the 
Sherman  Act.  15  U.S.C.  1;  (c)  entry  of 
an  injunction  terminating  the  JSA  in 
both  Colorado  Springs  and  Spokane  and 
requiring  Capstar  to  divest  KEF-FM  in 
Spokane;  (d)  entry  of  an  injimction 
preventing  Citadel  from  discussing  the 
price  of  radio  advertising  time  with 
competitors  in  Colorado  Springs  and 
Spokane;  and  (e)  such  other  relief  as  is 
proper. 

Tne  United  States  has  reached  a 
proposed  settlement  with  Citadel  and 
Capstar  which  is  memorialized  in  the 
proposed  Final  Judgment  filed  with  the 
Court.  Under  the  terms  of  the  proposed 
Final  Judgment.  Citadel  and  Capstar 
will  terminate  the  JSA  and  Capstar  will 
divest  KEYF-FM. 

The  plaintiff  and  defendants  Citadel 
and  Capstar  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the  APPA 
and  that  they  can  fulfill  their  obligations 
imder  the  Final  Judgment.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  Final  Judgment  and  to 
punish  violations  thereof. 

n.  The  Alleged  Violation 

A.  The  Defendants 

Citadel  is  a  Nevada  corporation  with 
its  headquarters  in  Las  Vegas.  Nevada. 
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According  to  industry  estimates,  it  owns 
107  radio  stations  in  20  U.S.  markets. 
Triathlon  is  a  Delaware  Corporation 
with  its  headquarters  in  San  Diego, 
California.  According  to  industry 
estimates,  it  ciirrently  owns  31  radio 
stations  in  six  U.S.  markets.  Capstar  has 
announced  its  agreement  to  acquire 
Triathlon. 

Capstar  is  a  Delaware  corporation 
with  its  headquarters  in  Austin,  Texas. 
It  is  associated  with  Hicks,  Muse,  Tate, 
St.  Furst  Incorporated  ("Hicks-Muse"),  a 
Delaware  corporation  with  its 
headquarters  in  Irving,  Texas. 
According  to  industry  estimates,  Capstar 
owns  Miproximately  309  radio  stations 
in  76  U.S.  markets.  Chancellor  Media 
Company,  a  company  with  which 
Capstar  shares  some  directors  and 
owners,  has  announced  its  intention  to 
acquire  Capstar. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

Prior  to  December,  1995,  the  Citadel 
and  Triathlon  radio  stations  in  Colorado 
Springs  and  Spokane  competed  against 
each  other  within  their  respective  cities. 
On  or  about  December  15, 1995, 
however,  Citadel  and  Triathlon's 
predecessor  corporation  entered  into  a 
Joint  Sales  Agreement  ("JSA").  Under 
the  terms  of  the  JSA,  Citadel  sets  prices 
and  sells  advertising  time  on  the  radio 
stations  subject  to  the  JSA  in  both 
Colorado  Springs  and  Spokane.  Citadel 
also  collects  payments  from  advertisers^ 
makes  a  monthly  report  to  Triathlon, 
deducts  expenses,  and  divides  the 
profits  between  the  parties.  Citadel  and 
Triathlon  have  operated  under  the  JSA 
since  December,  1995.  Later,  Triathlon 
acquired  another  group  of  radio  stations 
in  Spokane. 

C.  Anticompetitive  Consequences  of  the 
JSA 

1.  The  Sale  of  Radio  Advertising  Time 
in  Colorado  Springs,  Colorado,  and 
Spokane,  Washington,  Are  The 
Appropriate  Markets  in  Which  To 
Analyze  This  Antitrust  Action 

The  Complaint  alleges  that  the 
provision  of  advertising  time  on  radio 
stations  serving  Colorado  Springs, 
Colorado,  and  Spokane,  Washington, 
constitutes  a  line  of  commerce  and 
sections  of  the  country,  or  relevant 
markets,  for  antitrust  purposes.  Radio 
stations,  by  their  programming,  seek  to 
attract  listeners.  The  radio  stations  then 
sell  advertising  time  to  advertisers  who 
want  to  reach  those  listeners.  Radio's 
imique  characteristics  as  an  inexpensive 
drive-time  and  workplace  news  and 
entertaiiunent  companion  has  given  it 
distinct  and  special  qualities.  Retailers, 


in  an  effort  to  reach  potential  customers, 
use  a  mix  of  electronic  and  print  media 
to  deliver  their  advertising  messages.  In 
so  doing,  they  have  learned  that  certain 
media  are  more  cost-effective  than 
others  in  meeting  certain  of  their 
advertising  goals  and  that  radio  can 
serve  several  such  goals. 

When  radio  advertisers  use  radio  as 
part  of  a  "media  mix,"  they  often  view 
the  other  advertising  media  (such  as 
television  or  newspapers)  as  a 
complement  to,  and  not  a  substitute  for, 
radio  advertising.  Many  advertisers  who 
use  radio  as  part  of  a  midti-media 
campaign  do  so  because  they  believe 
that  the  radio  component  enhances  the 
effectiveness  of  their  overall  advertising 
campaign.  They  view  radio  as  giving 
them  unique  and  cost-effective  access  to 
certain  audiences.  They  recognize  that 
because  radio  is  portable,  people  can 
listen  to  it  anywhere — especially  in 
places  and  situations  where  other  media 
are  not  present,  such  as  in  the  office  and 
car.  In  addition,  they  know  that  radio 
formats  are  designed  to  attract  listeners 
in  specific  demographic  groups.  As  a 
consequence  of  the  foregoing  factors,  the 
closest  substitute  to  advertising  on  one 
radio  station,  for  many  advertisers,  is 
advertisiag  on  other  radio  stations. 

In  addition  to  accomplishing  these 
goals  more  efficiently  than  other  media, 
radio  advertising  is  liie  relevant  market 
in  which  to  evaluate  the  JSA  because  a 
h)rpothetical  monopolist  of  radio 
stations  could  profitably  raise  prices. 
Although  some  local  and  national 
advertisers  may  switch  some  of  their 
advertising  to  other  media  rather  than 
absorb  a  price  increase  in  the  cost  of 
radio  advertising  time,  the  existence  of 
such  advertisers  would  not  prevent  all 
radio  stations  in  the  Colorado  Springs 
and  Spokane  markets  from  profitably 
raising  their  prices  a  small  but 
significant  amount.  At  a  minimum, 
stations  could  profitably  raise  prices  to 
those  advertisers  who  view  radio  as  a 
necessary  advertising  mediiun  for  them, 
or  as  a  necessary  advertising 
complement  to  other  media.  Radio 
stations  negotiate  prices  individually 
with  advertisers;  consequently,  radio 
stations  can  charge  different  advertisers 
different  prices.  Radio  stations  generally 
can  identify  advertisers  with  strong 
radio  preferences.  Because  of  this  ability 
to  price  discriminate  among  customers, 
radio  stations  may  charge  higher  prices 
to  advertisers  that  view  radio  as 
particularly  effective  for  their  needs, 
while  maintaining  lower  prices  for  other 
advertisers. 

2.  Harm  to  Competition 

a.  The  concentration  of  radio  stations 
in  Colorado  Springs  and  Spokane 


substantially  harms  competition.  The 
Complaint  alleges  that  Citadel's  JSA 
with  Triathlon  in  Colorado  Springs  and 
Spokane  along  with  Triathlon's 
subsequent  acquisition  of  additional  • 
stations  in  Spokane  harms  competition. 
Prior  to  the  JSA,  an  advertiser  bujring 
radio  advertising  time  could  select  a 
combination  of  Citadel,  Triathlon,  and 
independent  stations  that  would  allow 
it  to  exclude  either  the  Triathlon  or 
Citadel  stations — thus  giving  both 
Citadel  and  Triathlon  an  incentive  to 
negotiate  with  the  advertiser.  After  the 
JSA,  however,  the  Citadel  and  Triathlon 
stations  subject  to  the  JSA  no  longer 
compete  with  each  other.  Because  the 
JSA  represents  a  large  percentage  of  the 
radio  advertising  available  in  those 
geographic  markets,  many  advertisers  in 
those  markets  cannot  meet  their  listener 
goals  without  using  the  JSA  stations. 
Realizing  that  these  advertisers  cannot 
buy  aroimd  its  JSA,  Citadel  can  raise 
prices  to  many  advertisers. 

b.  Advertisers  could  not  turn  to  other 
Colorado  Springs  or  Spokane  radio 
stations  to  prevent  Citadel  from 
imposing  an  anticompetitive  price 
increase,  ff  Citadel  and  Triathlon  raised 
prices  to  advertisers  in  Colorado  Springs 
or  Spokane,  other  radio  stations  in 
Colorado  Springs  and  Spokane  would 
not  and  could  not  profitably  offer 
additional  advertising  inventory  or 
change  their  formats  to  provide  access 
to  different  audiences,  thus  mitigating 
the  effect  of  the  price  increase.  Stations 
are  constrained  in  their  ability  to  play 
additional  commercials  by  the  tendency 
of  listeners  to  avoid  stations  that  play 
too  much  advertising  and  the  insistence 
of  advertisers  on  "separation"  from 
similar  advertisers.  "Thus,  even  if 
advertisers  trying  to  avoid  a  price 
increase  wanted  to  run  additional 
commercials  on  non-Citadel  and  non- 
Triathlon  stations,  the  alternative 
stations  would  likely  be  unable  to 
accommodate  them.  Moreover,  even 
assuming  that  such  a  station  could 
accommodate  an  increase  in  advertisers, 
it  would  perceive  the  increase  in 
demand  for  its  product  and  would  have 
an  incentive  to  raise  its  prices  as  well. 
Finally,  successful  stations  are  reluctant 
to  change  formats  because  of  the  risk 
and  costs  involved  in  a  format  change 
and  unsuccessful  stations  may  not  be 
able  to  gain  a  large  enough  audience  to 
undermine  a  supra-competitive  price 
increase.  In  adcUtion,  an  advertiser 
wishing  to  reach  a  broad  audience 
caimot  simply  run  more  commercials  on 
fewer  stations,  because  the  advertiser 
will  not  reach  a  broad  enough  audience 
without  a  range  of  stations. 

In  both  the  Colorado  Springs  and 
Spokane  radio  advertising  markets,  new 
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entry  is  unlikely  as  a  response  to  a 
supra-competitive  price  increase  from 
the  JSA.  In  addition,  it  is  unlikely  that 
stations  in  adjacent  communities  could 
boost  their  power  so  as  to  enter  the 
Colorado  Springs  or  Spokane  markets 
without  interfering  with  other  stations 
and  thus  violating  Federal 
Communications  Commission 
regulations. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  both  Colorado 
Springs  and  Spokane.  It  requires  Citadel 
and  Capstar  1  to  terminate  their  JSA  as 
soon  as  possible,  but  no  later  than  June 
2, 1999.  Plaintiff,  at  its  sole  discretion, 
may  extend  the  time  period  for  the 
parties  to  comply  with  the  terms  of  the 
Final  Judgment  for  two  additional  30- 
day  periods.  In  addition,  the  proposed 
Final  Judgment  requires  Capstar  to 
divest  KEYF-FM  in  Spokane. 
Defendants  have  also  expressed  their 
desire  to  exchange  certain  other  stations 
among  themselves  and  plaintiff  has 
stipulated  that  it  will  not  contest  any  or 
all  of  their  proposed  exchanges.  See 
Stipulation  and  Order,  1)4  &  5.  The 
Final  Judgment  provides  that  neither 
defendant,  nor  their  successors,  can 
acquire  any  other  radio  station  in  either 
Colorado  Springs  or  Spokane  without 
giving  the  Antitrust  Division  of  the 
Department  of  Justice  prior  notice. 
Furthermore,  the  Final  Judgment  places 
conditions  on  the  parties  if  they  wish  to 
enter  any  subsequent  JSA  in  either 
Colorado  Springs  or  Spokane.  Capstar 
(never  a  party  to  the  JSA)  may  not  enter 
into  a  JSA  in  those  cities  without 
notifying  that  Antitrust  Division;  Citadel 
may  not  enter  a  JSA  in  those  cities 
without  permission  from  the  Antitrust 
Division.  Despite  their  clear  competitive 
significance.  JSAs  may  not  all  be 
reportable  to  the  Department  under  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  as  amended, 
15  U.S.C.  18a  (the  "HSR  Act").  Thus, 
this  provision  in  the  proposed  Final 
Judgment  ensures  that  the  Department 
will  receive  notice  of  and  be  able  to  act, 
if  appropriate,  to  stop  any  agreements 
that  mi^t  have  anticompetitive  effects 
in  these  radio  advertising  markets. 


>  Although  this  action  names  Triathlon  as  a 
defendant,  the  Department  expects  that  Triathlon 
will  be  acquired  by  Capstar  soon  and  will  be 
acquired  by  Capstar  soon  and  will  then  cease  to 
have  a  separate  legal  existence.  Hence,  relief  against 
it  is  unnecessary.  When  Triathlon's  separate 
existence  is  terminated,  the  Department  will  move 
to  dismiss  it  as  a  defendant.  This  will  occur  before 
the  Department  moves  for  entry  of  the  proposed 
Final  Judgment  at  the  conclusion  of  the  Tunney  Act 
review  process. 


Finally,  the  proposed  Final  Judgment 
prevents  Citadel  from  discussing  radio 
advertising  prices  and  discounts  with 
other  radio  stations  in  both  Colorado 
Springs  and  Spokane.  Nothing  in  this 
proposed  Fin^  Judgment  limits  the 
plaintiffs  ability  to  investigate  or  bring 
actions,  where  appropriate,  challenging 
other  past  or  future  activities  of 
defendants  in  Colorado  Springs, 
Spokane,  or  any  other  markets, 
including  their  entry  into  a  JSA  or  any 
other  agreements  related  to  the  sale  of 
advertising  time  except  those 
specifically  identified  in  the  Complaint. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of 
conducted  prohibited  by  the  antitrust 
laws  may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judmient  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  its  entry. 
The  comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Any  such  written  comments  should 
be  submitted  to:  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrust 
Division,  United  States  Department  of 
Justice,  1401  H  Street,  N.W.,  Suite  4000, 
Washington,  D.C.  20530. 


The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Comi  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  plaintiff  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
complaint  against  defendants.  The 
plaintiff  is  satisfied,  however,  that  the 
termination  of  the  JSA  and  other  relief 
contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  sale  of  radio 
advertising  time  in  the  Colorado  Springs 
and  Spokane  radio  advertising  markets. 
Thus,  the  proposed  Final  Judgment 
achieves  all  of  the  relief  the  Government 
would  have  obtained  through  litigation, 
but  avoids  the  time,  expense  and 
imcertainty  of  a  full  trial  on  the  merits 
of  the  complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest." 

In  making  that  determination,  the 
court  may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  In  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  District  of 
Coltunbia  Circtiit  recently  held,  this 
statute  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  stifficiently  clear,  whether 
enforcement  mechanisms  are  sufBcient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft  Corp..  56  F.Sd  1448,  1461-62 
(D.C.  Cir.  1995).  In  conducting  this 
inquiry,  "[tjhe  Court  is  nowhere 
compelled  to  go  to  trial  or  to  engage  in 
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extended  proceedings  which  might  have 
the  effect  of  vitiating  the  benefits  of 
prompt  and  less  costly  settlement 
through  the  consent  decree  process."  ^ 
Rather, 

[albsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
1161.508,  at  71.980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456.  462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.));  see  also  Microsoft,  56  F.3d  at 
1460-62.  Rather, 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its. duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "wittiin  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.' 

The  proposed  Final  Judgment,  therefore, 
need  not  be  certain  to  eliminate  every 
anticompetitive  effect  of  a  particular 
practice.  Court  approval  of  a  final 
judgment  requires  a  more  flexible  and 
less  strict  standard  than  the  standard 
required  for-a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 


M19  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  15 
U.S.C.  16(0,  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  B-9  (1974),  Reprinted  in 
U.S.C.C.A.N.  6535,  6538. 

3  Bechtel.  648  F.2d  at  666  (citations  omitted) 
(emphasis  added):  see  BNS,  858  F.2d  at  463;  United 
States  V.  National  Broad.  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp.  at  716. 
See  also  Microsoft.  56  F.3d  at  1461  (whether  "the 
remedies  (obtained  in  the  decree  are]  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(citations  omitted). 


if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  pubUc 
interest.' "  i" 

In  this  case,  the  proposed  Final 
Judgment  meets  the  appropriate 
standard.  The  Final  Judgment  dissolves 
the  JSA.  In  addition,  Capstar's 
divestiture  of  KEYF-FM  in  Spokane  will 
cure  the  anticompetitive  effects  of 
Triathlon's  prior  acquisitions  there.  The 
exchanges  of  stations  anticipated  by 
defendants  Citadel  and  Capstar  leave 
both  surviving  parties  with  radio 
advertising  market  shares  of 
approximately  40%  or  less  in  both 
Colorado  Springs  and  Spokane. 

Vm.  Determinative  Dociunents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Respectfully  submitted. 

Karl  D.  Knutsen, 

Attorney,  Colorado  Bar  Reg.  No.  23997, 
Merger  Task  Force,  U.S.  Department  of 
Justice,  Antitrust  Division,  1401  H  Street, 
N.W.,  Washington,  D.C.  20530,  (202)  514- 
0976. 

Certificate  of  Service 

I,  Karl  D.  Knutsen,  of  the  Antitrust 
Division  of  the  United  States 
Department  of  Justice,  do  hereby  certify 
that  true  copies  of  the  foregoing 
Amended  Complaint  and  amended 
Competitive  Impact  Statement  were 
served  this  26th  day  of  April,  1999,  by 
United  States  mail,  to  the  following: 

Debra  H.  Dermody,  Reed,  Smith,  Shaw, 
&  McClay,  435  Sixth  Ave.,  Pittsburgh, 
PA  15219,  Counsel  for  Citadel 
Commimications  Corporation 

David  J.  Laing,  Baker  &  McKenzie,  815 
Connecticut,  Washington,  D.C.  20006, 
Counsel  for  Triathlon  Broadcasting 
Company 

Neil  W.  Imus,  Vinson  &  Elkins,  1455 
Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20006,  Counsel  for 
Capstar  Broadcasting  Corporation 

Karl  D.  Knutsen 

[FR  Doc.  9&-12339  Filed  5-14-99;  8:45  am) 
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*  United  States  v.  American  Tel.  and  Tel.  Co..  552 
F.  Supp.  131.  151  (D.D.C.  1982),  affd.  sub  now. 
Maryland  v.  United  States,  460  U.S.  1001  (1983) 
[quoting  Gillette  Co..  406  F.  Supp.  at  716  (citations 
omitted]);  United  States  v.  Alcan  Aluminum,  Ltd., 
605  F.  Supp.  619. 622  (W.D.  Ky.  1985).  Washington, 
D.C  20530 


DEPAFrTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Suiza  Fdods 
Corporation  and  Broughton  Foods 
Company;  Proposed  Final  Judgment 
and  Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Kentucky,  London  Division  in  United 
States  of  America  v.  Suiza  Foods 
Corporation  and  Broughton  Foods 
Company,  Civil  Action  No.  99-CV-130. 
On  March  18, 1999,  the  United  States 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  by  Suiza  Foods 
Corporation  ("Suiza")  of  the  stock  of 
Broughton  Foods  Company 
("Broughton"),  would  violate  Section  7 
of  the  Clayton  Act,  15  U.S.C.  18.  The 
proposed  Final  Judgment,  filed  on  April 
22, 1999,  requires  Suiza  to  divest  the 
Southern  Belle  plant  and  related  assets 
in  Somerset,  Kentucky,  pursuant  to  the 
Final  Judgment.  Copies  of  the 
Complaint,  proposed  Final  Judgment 
and  Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
D.C.  in  Room  200,  325  Seventh  Street, 
N.W.,  and  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
District  of  the  District  of  Columbia. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrust 
Division,  Department  of  Justice,  1401  H 
St.  N.W.,  Suite  4000,  Washington,  D.C. 
20530  (telephone:  (202)  307-0001). 
Constance  K.  Robinson, 
Director  of  Operations  &■  Merger  Enforcement, 

United  States  of  America,  Plaintiff,  vs. 
Suiza  Foods  Corporation,  d/b/a  Louis  Trauth 
Dairy,  Land  O'Sun  Dairy,  and  Flav-O-Rich 
Dairy,  and  Broughton  Foods  Company,  d/b/ 
a  Southern  Belle  Dairy,  Defendants.  Civil 
Action  No.  99-CV-130. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Eastern 
District  of  Kentucky,  London  Division. 

(2)  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
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may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  Penalties 
Act  (15  U.S.C.  16),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  the  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendant  and  by 
filing  that  notice  with  the  Court. 

(3)  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  or  until 
expiration  of  the  time  for  all  appeals  of 
any  Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  filing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

(4)  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

(5)  Defendants  shall  prepare  and 
deliver  reports  in  the  form  required  by 
the  provisions  of  paragraph  B  of  Section 
VI  of  the  proposed  Final  Judgment 
commencing  no  later  than  twenty  (20) 
calendar  days  after  the  filing  of  this 
Stipulation,  and  every  thirty  (30) 
calendar  days  thereafter  pending  entry 
of  the  Final  Judgment. 

(6)  In  the  event  the  plaintiff 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  or  the  time  has 
expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continuing 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  this  Stipulation  shall  be  of  no 
effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

(7)  Defendants'represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  raise  no  claim 
of  hardship  or  difficulty  as  grounds  for 
asking  the  Court  to  modify  any  of  the 
divestiture  provisions  contained 
therein. 

(8)  Upon  entry  of  this  Stipulation  as 
an  Order  of  the  Court,  and  consistent 
with  this  Stipulation,  insofar  as  the 
defendants  were  enjoined  by  Orders  of 
the  Court  on  March  18, 1999,  and  April 


14, 1999,  from  consummating  their 
proposed  transaction  and  from  bringing 
their  operations  imder  common 
ownership  and  control,  such  previous 
Orders  shall  be  vacated. 

Respectfully  submitted, 

lames  K.  Foster, 

Attorney,  U.S.  Department  of  Justice, 

Antitrust  division,  1401  H  Street,  N.W.,  Room 

4000,  Washington,  B.C.  20530.  Telephone: 

(202)  514-8362,  Facsimile:  (202)  307-5802. 

Paul  T.  Denis. 

Arnold &■  Porter,  555  Twelfth  Street,  N.W., 

Washington,  DC  20004,  Telephone:  (202)  942- 

5000,  Facsimile:  (202)  942-5999. 

Attorney  for  Defendant  Suiza  Foods 
Corporation 

Joseph  L.  Famularo, 

United  States  Attorney,  HOW.  Vine  Street, 

Suite  4000,  Lexington,  Kentucky  50407, 

Telephone:  (606)  233-2666. 

William  J.  Kolasky, 

Wilmer.  Cutler  &■  Pickering,  2445  M  Street, 

NW.,  Washington,  DC 20037.  Telephone: 

(202)  663-6357,  Facsimile:  (202)  663-6363. 

Attorney  for  Defendant  Broughton  Foods 
Company 

So  Ordered,  this day  of . 

1999. 

United  States  District  Judge 
Final  Judgment 

Whereas  plaintiff  the  United  States  of 
America  (hereinafter  "United  States"), 
having  filed  its  Complaint  herein,  and 
defendants,  by  their  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  part  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas,  the  defendants  have 
agreed  to  be  boimd  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court; 

And  whereas,  prompt  and  certain 
divestiture  of  certain  assets  to  a  third 
party  is  the  essence  of  this  agreement; 

And  whereas,  plaintiff  requires 
defendants  to  divest,  as  a  viable 
business,  the  Southern  Belle  Dairy  so  as 
to  ensure,  to  the  sole  satisfaction  of  the 
plaintiff,  that  the  Acquirer  will  be  to 
continue  to  operate  the  Southern  Belle 
Dairy  as  a  viable,  ongoing  business; 

And  whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestitiuB  required  below  can  and  will 
be  made  as  provided  in  this  Final 
Judgment  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 


Now,  therefore,  before  *the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

I.  furisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendant  under  Section  7  of  the 
Clayton  Act,  as  amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Acquirer"  means  the  person(s)  to 
whom  defendants  shall  sell  the 
Southern  Belle  Dairy  (as  defined  below). 

B.  "Southern  Belle  Dairy"  means  the 
entire  milk  processing  plant  owned  by 
Broughton  Foods  Company  located  in 
Pulaski  County,  Kentucky,  and  all 
related  assets,  including  all  rights  and 
interests  in  it,  including  all  property 
and  contract  rights,  all  existing 
inventory,  accounts  receivable, 
pertinent  correspondence  and  files, 
customer  lists,  all  related  customer 
information,  advertising  materials, 
contracts  or  other  relationships  with 
suppliers,  customers  and  distributors, 
any  rights,  contracts  and  licenses 
involving  intellectual  property, 
trademarks,  tradenames  or  brands, 
computers  and  other  physical  assets  and 
equipment  used  for  production  at, 
distribution  from,  or  associated  with, 
Southern  Belle  Daiiy  or  any  of  its 
distribution  branches  and  locations. 

C.  "Suiza  Foods  Corporation"  means 
defendant  Suiza  Foods  Corporation  and 
includes  its  successors  and  assigns, 
their  subsidiaries,  divisions,  groups, 
partnerships  and  joint  ventures, 
affiliates,  directors,  officers,  managers, 
agents  and  employees. 

D.  "Broughton  Foods  Company" 
means  defendant  Broughton  Foods 
Company  and  includes  its  successors 
and  assigns,  their  subsidiaries, 
divisions,  groups,  partnerships  and  joint 
ventures,  affiliates,  directors,  officers, 
managers,  agents,and  employees. 

//.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 
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B.  Southern  Belle  Diary  may  not  be 
sold  to  an  Acquirer  that  has  not  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment 

IV.  Divestitute  of  Assets 

A.  Suiza  Foods  Corporation  is  hereby 
ordered  and  directed,  within  six  (6) 
months  from  the  date  this  Final 
Judgment  is  filed  with  the  Court,  or  five 
(5)  calendar  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  divest  the 
Southern  Belle  Dairy  to  an  Acquirer 
acceptable  to  the  United  States  in  its 
sole  discretion.  The  United  States,  in  its 
sole  discretion,  may  agree  to  an 
extension  of  this  time  period  of  up  to 
one  (1)  month,  and  shall  notify  the 
Court  in  such  circumstances. 

B.  Unless  the  United  States  consents 
in  writing,  the  divestitiu-e  pursuant  to 
Section  IV,  or  by  trustee  appointed 
pursuant  to  Section  V  of  this  Final 
Judgment,  shall  include  the  entire 
Southern  Belle  Dairy  defined  above. 
Divestiture  shall  be  accomplished  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion  that  the 
Southern  Belle  Dairy  can  and  will  be 
operated  by  the  Acquirer  as  a  viable, 
ongoing  business.  Divestiture  of  the 
Southern  Belle  Dairy,  whether  pursuant 
to  Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  purchaser 
for  whom  it  is  demonstrated  to  the  sole 
satisfaction  of  the  United  States  that  (1) 
the  purchase  is  for  the  piupose  of 
competing  effectively  in  the  dairy 
business,  (2)  the  Acquirer  has  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
dairy  business;  and  (3)  that  none  of  the 
terms  of  any  agreement  between  the 
Acquirer  and  defendant  give  defendant 
the  ability  unreasonably  to  raise  the 
Acquirer's  costs,  to  lower  the  Acquirer's 
efficiency,  or  otherwise  to  interfere  in 
the  ability  of  the  Acquirer  to  compete 
effectively. 

C.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment,  Suiza 
Foods  Corporation  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Southern  Belle  Dairy. 
Suiza  Foods  Corporation  shall  provide 
any  person  making  inquiry  regarding  a 
possible  purchase  a  copy  of  the  Final 
Judgment.  The  defendants  shall  also 
offer  to  furnish  to  any  bona  fide 
prospective  piirchaser,  subject  to 
customary  confidentiality  assiirance,  all 
information  regarding  the  Southern 
Belle  Dairy  customarily  provided  in  a 
due  diligence  process,  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work  product 
privilege.  Defendants  shall  make 
available  such  information  to  the 


plaintiff  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person.  Defendants  shall  permit 
bona  fide  prospective  purchasers  of  the 
Southern  Belle  Dairy  to  have  access  to 
personnel  and  to  make  such  inspection 
of  physical  facilities  and  any  and  all 
financial,  operational,  or  other 
doctmients  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

D.  Defendants  shall  not  interfere  with 
any  negotiations  by  the  Acquirer  to 
employ  any  employee  whose  primary 
responsibility  is  the  production,  sale, 
marketing,  or  distribution  of  products 
from  the  Southern  Belle  Dairy. 

E.  Suiza  Foods  Corporation  shall  take 
all  reasonable  steps  to  accomplish 
quickly  the  divestiture  contemplated  by 
this  Final  Judgment.  Defendants  shall 
not  take  any  action  that  will  impede  in 
any  way  the  operation  of  the  Southern 
Belle  Dairy  other  than  in  the  ordinary 
course  of  Uieir  other  business. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Suiza  Foods 
Corporation  has  not  divested  the 
Southern  Belle  Dairy  within  the  time 
period  specified  in  Section  IV.A.,  it 
shall  notify  the  plaintiff  of  that  fact  in 
writing.  In  the  event  that  Suiza  Foods 
Corporation  has  not  divested  the 
Southern  Belle  Dairy  within  the  time 
period  specified  in  Section  IV.A.,  and 
upon  application  of  the  United  States, 
the  Court  shall  appoint  a  trustee 
selected  by  the  United  States  to  effect 
the  divestiture  of  the  Southern  Belle 
Dairy.  Unless  the  plaintiff  otherwise 
consents  in  writing,  the  divestiture  shall 
be  accomplished  in  such  a  way  as  to 
satisfy  the  United  States,  in  its  sole 
discretion,  that  the  Southern  Belle  Dairy 
can  and  will  be  operated  by  the 
Acquirer  as  a  viable  on-going  business. 

B.  After  the  appointment  of  a  trustee 
becomes  effectively,  only  the  trustee 
shall  have  the  right  to  sell  the  Southern 
Belle  Dairy.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV,  V  and  Vni  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V.C.  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  and 
agents  shall  be  solely  accountable  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 


divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States,  and  shall  have  such  other  powers 
as  this  Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  otherthan 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  the  plaintiffs  and 
the  trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Suiza  Foods 
Corporation,  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  account  for  all  monies  derived 
from  the  sale  of  the  assets  sold  by  the 
trustee  and  all  costs  and  expenses  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  including  fees 
for  its  services  and  those  of  any 
professionals  and  agents  retained  by  the 
trustee,  all  remaining  money  shall  be 
paid  to  Suiza  Foods  Corporation  and  the 
trust  shall  then  be  terminated.  The 
compensation  of  such  trustee  and  that  of 
any  professionals  and  agents  retained  by 
the  trustee  shall  be  reasonable  in  light 
of  the  value  of  the  Southern  Belle  Dairy 
and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished. 

D.  Suiza  Foods  Corporation  shall  use 
its  best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of,  and  relating  to,  the  Southern  Belle 
Dairy,  and  defendants  shall  develop 
financial  or  other  information  relevant 
to  such  assets  customarily  provided  in 
a  due  diligence  process  as  the  trustee 
may  reasonably  request,  subject  to 
reasonable  protection  for  trade  secret  or 
other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Defendants  shall  permit 
prospective  acquires  of  the  assets  to 
have  reasonable  access  to  personnel  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational,  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestiture  required  by  this  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
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Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  diuing  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Southern 
Belle  Dairy,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period,  llie  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  the  Southern  Belle  Dairy.  If  the 
trustee  has  not  accomplished  such 
divestitive  within  six  (6)  months  after 
its  appointment,  the  trustee  shall 
thereupon  prompdy  file  with  the  Court 
a  report  setting  forth  (1)  the  trustee's 
efforts  to  accomplish  the  required 
divestitiire,  (2)  the  reasons,  in  the 
trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  Final  Judgment, 
which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI.  Notification 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  Suiza  Foods  Corporation  or 
the  trustee,  whichever  is  then 
responsible  for  effecting  the  divestiture 
required  herein,  shall  notify  the  plaintiff 
of  any  proposed  divestiture  required  by 
Section  IV  or  V  of  this  Final  Judgment. 
If  the  trustee  is  responsible,  it  shall 
similarly  notify  Suiza  Foods 
Corporation,  llie  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  desire  to, 
acquire  any  ownership  interest  in  the 
Southern  Belle  Dairy,  together  with  full 
details  of  the  same.  Within  fifteen  (15) 
calendar  days  after  receipt  of  the  notice, 
the  plaintiff  may  request  from  Suiza 
Foods  Corporation,  the  proposed 


purchaser,  or  any  third  party  additional 
information  concerning  the  proposed 
divestiture,  the  proposed  purchaser,  and 
any  other  potential  purchaser.  Suiza 
Foods  Corporation  or  the  trustee  shall 
furnish  the  additional  information 
within  fifteen  (15)  calendar  days  of  the 
receipt  of  the  request.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  receipt  of  die  additional 
.  information  by  the  United  States, 
whichever  is  later,  the  United  States 
shall  notify  in  writing  Suiza  Foods 
Corporation  and  the  trustee,  if  there  is 
one,  whether  or  not  it  objects  to  the 
proposed  divestiture.  If  the  United 
States  notifies  in  writing  Suiza  Foods 
Corporation  and  the  trustee,  if  there  is 
one  that  it  does  not  object,  then  the 
divestiture  may  be  consimmiated, 
subject  only  to  Suiza  Foods 
Corporation's  limited  right  to  object  to 
the  sale  under  Section  V.B.  Absent 
written  notice  that  the  United  States 
does  not  object  to  the  proposed 
purchaser  or  upon  objection  by  the 
United  States,  a  divestiture  proposed 
under  Section  IV  or  V  may  not  be 
consummated.  Upon  objection  by  Suiza 
Foods  Corporation  under  Section  V.B., 
the  proposed  divestiture  under  Section 
V  shall  not  be  accomplished  unless 
approved  by  the  Court. 

B.  Twenty  (20)  calendar  days  from  the 
date  of  the  filing  of  this  Final  Judgment, 
and  every  thirty  (30)  calendar  days 
thereafter  until  the  divestiture  has  been 
completed  under  Section  IV  or  V,  Suiza 
Foods  Corporation  shall  deliver  to  the 
plaintiff  a  written  affidavit  as  to  the  iact 
and  manner  of  compliance  with  Section 
IV  or  V  of  this  Final  Judgment.  Each 
such  affidavit  shall  include,  for  each 
person  who  during  the  preceding  thirty 
(30)  calendar  days  made  an  offer, 
expressed  an  interest  or  desire  to 
acquire,  entered  into  negotiations  to 
acquire,  or  made  an  inquiry  about 
acquiring  any  ownership  interest  in  all 
or  any  portion  of  the  Southern  Belle 
Dairy,  die  name,  address,  and  telephone 
number  of  that  person  and  a  detailed 
description  of  each  contact  with  that 
person  during  that  period.  Each  such 
affidavit  shall  also  include  a  description 
of  the  efforts  that  Suiza  Foods 
Corporation  has  taken  to  solicit  a  buyer 
for  the  relevant  assets  and  to  provide 
required  information  to  prospective 
purchasers  including  the  limitations,  if 
any,  on  such  information.  Assiuning  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  the  information 
provided  by  the  defendant,  including 
limitations  on  information,  shall  be 
made  within  fourteen  (14)  calendar  days 


of  receipt  of  such  affidavit.  Suiza  Foods 
Corporation  shall  maintain  full  records 
of  all  efforts  made  to  divest  all  or  any 
portion  of  the  Southern  Belle  Dairy. 

Vn.  Financing 

Suiza  Foods  Corporation  shall  not 
finance  all  or  any  part  of  any  purchase 
of  the  Southern  Belle  Dairy  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment 

vn.  Hold  Separate  Requirements 

Unless  otherwise  indicated,  from  the 
date  of  filing  of  this  proposed  Final 
Judgment  with  the  Court  and  imtil  the 
divestiture  required  by  Section  IV.A.  or 
V  of  the  Final  Judgment  has  been 
accomplished: 

A.  Following  consummation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  until 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  preserve,  maintain,  and  operate 
the  Southern  Belle  Dairy  as  an 
independent  competitor  with 
management,  production,  sales  and 
operations  held  entirely  separate, 
distinct  and  apart  from  those  of  Suiza 
Foods  Corporation.  Suiza  Foods 
Corporation  shall  not  coordinate  the 
production,  marketing  or  sale  of 
products  frt)m  Southern  Belle  Dairy's 
business  with  the  business  that  it  will 
own  as  a  result  of  the  acquisition  of 
Broughton  Foods  Company. 

B.  Following  consummation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  until 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  take  all  steps  reasonably  necessary 
to  ensure  that  the  Southern  Belle  Dairy 
will  be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  «md  active  competitor  in  the 
production  and  sale  of  products;  that 
the  management  of  the  Southern  Belle 
Dairy  will  not  be  influenced  by  Suiza 
Foods  Corporation,  and  that  the  books, 
records,  competitively  sensitive  sales, 
marketing  and  pricing  information,  and 
decision-making  associated  with  the 
Southern  Belle  Dairy  will  be  kept 
separate  and  apart  from  the  operations 
of  Suiza  Foods  Corporation.  Suiza 
Foods  Corporation's  influence  over  the 
Southern  Belle  Dairy  shall  be  limited  to 
that  necessary  to  carry  out  its 
obligations  under  the  Final  Judgment. 
Suiza  Foods  Corporation  may  receive 
historical  aggregate  financial 
information  (excludi|ig  capacity  or 
pricing  information)  relating  to  the 
Southern  Belle  Dairy  to  the  extent 
necessary  to  allow  Suiza  Foods 
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Corporation  to  prepare  financial  reports, 
tax  returns,  personnel  reports,  and  other 
necessary  or  legally  required  reports 
including  provision  of  due  diligence 
information  required  to  be  made 
available  pursuant  to  this  Final 
Judgment. 

C.  Following  consiunmation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  xmtil 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  use  all  reasonable  efforts  to 
maintain  the  operations  of  the  Southern 
Belle  Dairy,  and  shall  maintain  at 
current  or  previously  approved  levels, 
whichever  are  higher,  internal  funding, 
promotional,  advertising,  sales, 
technical  assistance,  marketing  and 
merchandising  support  for  the  Southern 
Belle  Dairy. 

D.  Following  consummation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  imtil 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  provide  and  maintain  sufficient 
working  capital  to  maintain  the 
Southern  Belle  Dairy  as  an  economically 
viable,  ongoing  business. 

E.  Following  consiunmation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  until 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  provide  and  maintain  sufficient 
lines  and  sources  of  credit  to  maintain 
the  Southern  Belle  Dairy  as  an 
economically  viable,  ongoing  business. 

F.  Following  consiunmation  of  Suiza 
Foods  Corporation's  acquisition  of 
Broughton  Foods  Company  and  until 
the  divestiture  required  by  Section  IV.A. 
or  V  of  the  Final  Judgment  has  been 
accomplished,  Suiza  Foods  Corporation 
shall  take  all  steps  reasonably  necessary 
to  ensiire  that  the  Southern  Belle  Dairy 
is  fully  maintained  in  operable 
condition  at  no  lower  than  its  current 
rated  capacity  levels,  and  shall  maintain 
and  adhere  to  normal  repair  and 
maintenance  schedules  for  the  Southern 
Belle  Dairy. 

G.  Suiza  Foods  Corporation  shall  not, 
except  as  part  of  a  divestiture  approved 
by  plaintiff,  remove,  sell,  lease,  assign, 
transfer,  pledge  or  otherwise  dispose  of 
or  pledge  as  collateral  for  loans,  any 
assets  of  the  Southern  Belle  Dairy. 

H.  The  management  of  Southern  Belle 
Dairy  shall  maintain,  in  accordance 
with  sound  accounting  principles, 
separate,  true,  accurate  and  complete 
financial  ledgers,  books  and  records  that 
report,  on  a  periodic  basis,  such  as  the 
last  business  day  of  every  month, 


consistent  with  past  practices,  the 
assets,  liabilities,  expenses,  revenues, 
income,  profit  and  loss  of  the  Southern 
Belle  Dairy. 

I.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Final  Judgment,  Suiza  Foods 
Corporation  shall  not  hire  and  shall  not 
transfer  or  terminate,  or  alter,  to  the 
detriment  of  any  employee,  any  ciurent 
employment  or  salary  agreements  for 
any  employees  who  on  the  date  of  the 
filing  of  this  proposed  Final  Judgment 
work  at  the  Southern  Belle  Dairy,  imless 
such  individual  has  a  written  offer  of 
employment  from  a  third  party  for  a  like 
position. 

J.  Until  such  time  as  the  Southern 
Belle  Dairy  is  divested,  it  shall  be 
managed  by  Martin  Shearer.  Mr.  Shearer 
shall  have  complete  managerial 
responsibility  for  the  Southern  Belle 
Dairy,  subject  to  the  provisions  of  the 
FinaJ  Judgment.  Following 
consummation  of  Suiza  Foods 
Corporation's  acquisition  of  Broughton 
Foods  Company  and  until  the 
divestiture  required  by  Section  IV.A.  or 
V  of  the  Final  Judgment  has  been 
accomplished,  and  in  the  event  that  Mr. 
Shearer  is  unwilling  or  unable  to 
perform  these  duties,  Suiza  Foods 
Corporation  shall  appoint,  subject  to 
plaintiffs  approval,  a  replacement 
acceptable  to  plaintiff  within  ten  (10) 
working  days.  Should  Suiza  Foods 
Corporation  fell  to  appoint  a 
replacement  acceptable  to  plaintiff 
within  ten  (10)  working  days,  plaintiff 
shall  appoint  a  replacement. 

K.  Suiza  Foods  Corporation  shall  take 
no  action  that  would  interfere  with  the 
ability  of  any  trustee  appointed 
pursuant  to  the  Final  Judgment  to 
complete  the  divestiture  pursuant  to  the 
Final  Judgment  to  a  suitable  purchaser. 

L.  Witmn  twenty  (20)  calendar  days  of 
the  filing  of  this  Final  Judgment,  Suiza 
Foods  Corporation  shaJl  deliver  to  the 
United  States  an  affidavit  which 
describes  in  detail  all  actions  Suiza 
Foods  Corporation  has  taken  and  all 
steps  Suiza  Foods  Corporation  has 
Implemented  on  an  on-going  basis  to 
preserve  the  Southern  Belle  Dairy 
pursuant  to  Section  Vni  of  this  Final 
Judgment.  The  affidavit  also  shall 
describe,  but  not  be  limited  to,  Suiza 
Foods  Corporation's  efforts  to  maintain 
and  operate  the  Southern  BeUe  Dairy  as 
an  active  competitor,  maintain  the 
independent  management,  staffing, 
sales,  marketing,  and  pricing  of  the 
Southern  Belle  Dairy  and  maintain  the 
Southern  Belle  Dairy  in  operable 
condition  at  current  capacity  levels. 
Suiza  Foods  Corporation  shall  deliver  to 
the  United  States  an  affidavit  describing 
any  changes  to  the  efforts  and  actions 


outlined  in  Suiza  Foods  Corporation's 
earlier  affidavlt(s)  filed  pursuant  to  this 
Section  within  fifteen  (15)  calendar  days 
after  the  change  is  implemented. 


DC.  Compliance  Inspection 

For  the  purpose  of  detennlnlng  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  including  consultants  and 
other  persons  retained  by  the  United 
States,  shall,  upon  the  written  requeist  of 
the  Assistant  Attorney  General  In  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  Suiza  Foods 
Corporation  or  Broughton  Foods 
Company  made  to  their  principal 
offices,  be  permitted: 

1.  access  during  office  hours  to 
Inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  In  the 
possession  or  under  the  control  of 
defendants,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  In  this  Final  Judgment;  and 

2.  subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  either  Informally  or  on  the 
record,  directors,  officers,  employees, 
and  agents  of  defendants,  which  may 
have  counsel  present,  regarding  any 
such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to 
defendants  at  their  principal  offices, ' 
defendants  shall  submit  written  reports, 
under  oath  if  requested,  with  respect  to 
any  of  the  matters  contained  in  this 
Final  Judgment  as  may  be  requested. 

C.  No  information  nor  any  documents 
obtained  by  the  means  provided  in 
Sections  vin  or  IX  shall  be  divulged  by 
any  representative  of  the  plaintiffs  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
plaintiff  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
to  the  plaintiff,  such  defendant 
represents  and  Identifies  in  writing  the 
material  in  any  such  information  or 
documents  for  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendant  marks  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
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Civil  Procedure,"  then  the  plaintiff  shall 
give  ten  (10)  calendar  days'  notice  to 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
defendant  is  not  a  party. 

X.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  Judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XI.  Termination  of  Provisions 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

Xn.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated:    

Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16. 

United  States  District  Judge 
Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  piirsuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h),  files  this 
Competitive'Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  March  18, 1999,  in  United 
States  District  Court  for  the  Eastern 
District  of  Kentucky,  London  Division, 
alleging  that  the  proposed  acquisition  of 
Broughton  Foods  Company 
("Broughton")  by  Suiza  Foods 
Corporation  ("Suiza  ")  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  Complaint  alleges  that  Suiza 
and  Broughton  compete  head-to-head  to 
sell  milk  to  school  districts,  an.i  that  in 
55  of  those  school  districts  located  in 
South  Central  Kentucky,  the  acquisition 
is  likely  to  substantially  lessen 
competition  in  the  sale  of  school  milk, 
and  that  therefore  school  districts  and 
students  would  likely  pay  higher  school 
milk  prices  or  experience  lower  school 
milk  quality  and  service. 

The  prayer  for  relief  seeks:  (a)  an 
adjudication  that  the  proposed 
transaction  described  in  the  Complaint 


would  violate  Section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injimctive  relief  preventing  the 
consununation  of  the  transaction;  (c)  an 
award  to  the  United  States  of  the  costs 
of  this  action;  and  (d)  such  other  relief 
as  is  proper. 

After  mis  suit  was  filed,  a  proposed 
settlement  was  reached  that  permits 
Suiza  to  complete  its  acquisition  of 
Broughton,  yet  preserves  competition  in 
the  South  Central  Kentucky  school 
districts  where  the  transaction  raises 
significant  competitive  concerns.  A 
Stipulation  and  proposed  Final 
Judgment  embodying  the  settlement 
have  been  filed  with  the  Court. 

The  proposed  Final  Judgment  orders 
Suiza  to  divest  the  entire  Southern  Belle 
Dairy  plant  based  in  Pulaski  County, 
Kentucky,  and  all  related  assets.  Unless 
the  plaintiff  grants  a  time  extension, 
Suiza  must  divest  the  Southern  Belle 
Dairy  and  related  assets  within  six  (6) 
months  after  the  filing  of  the  Complaint 
in  this  action  or  within  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment,  whichever  is  later.  If  Suiza 
does  not  divest  the  Southern  Belle  Dairy 
and  related  assets  within  the  divestiture 
period,  the  Court,  upon  plaintiff's 
application,  is  to  appoint  a  trustee  to 
sell  the  assets.  The  proposed  Final 
Judgment  also  requires  that,  until  the 
divestiture  mandated  by  the  Final 
Judgment  has  been  accomplished,  Suiza 
and  Broughton  shall  take  all  steps 
necessary  to  maintain  and  operate  the 
Southern  Belle  Dairy  as  an  active 
competitor,  such  that  the  sale  and 
marketing  of  its  products  shall  be 
conducted  separate  from,  and  in 
competition  with,  all  of  SuijMi's 
products,  maintain  sufficient 
management  and  staffing,  and  maintain 
the  Southern  Belle  Dairy  in  operable 
condition  at  current  capacity 
configurations. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compUance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  The  Alleged  Violations 

A.  The  Defendants 

Suiza,  a  large  nationwide  operator  of 
milk  processing  plants,  is  a  Delaware 
corporation  headquartered  in  Dallas, 
Texas.  Suiza  had  sales  of  approximately 
$1.8  billion  in  1997.  Using  the  Flav-O- 
Rich,  PET  and  Trauth  names,  Suiza 


distributes  its  products  to  Kentucky 
grocery  stores,  convenience  stores, 
schools,  and  institutions  firom  its  dairies 
located  in  London  and  Newport, 
Kentucky;  and  Bristol  and  Kingsport, 
Tennessee. 

Broughton  is  an  Ohio  corporation 
with  its  headquarters  in  Marietta,  Ohio. 
Broughton  had  sales  of  approximately 
$87.2  million  in  1997.  In  Kentucky, 
Broughton,  using  the  Southern  Belle 
and  Broughton's  names,  distributes  its 
products  to  grocery  stores,  convenience 
stores,  independent  distributors, 
schools,  and  institutions  from  its  dairies 
in  Somerset,  Kentucky  and  Marietta, 
Ohio. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  September  10, 1998,  Suiza  and 
Broughton  entered  into  an  agreement 
and  plan  of  merger,  pursuant  to  which 
Suiza  intends  to  purchase  all  of  the 
stock  of  Broughton  for  $109.7  million 
and  assume  Broughton  liabilities  of  $13 
miUion.  The  statutory  waiting  period 
during  which  the  firms  were  prohibited 
from  completing  their  proposed 
acquisition  expired  March  19, 1999, 15 
U.S.C.  18a(e)(2).  The  Complaint  was 
filed  on  Mardi  18, 1999,  together  with 
a  Motion  For  Preliminary  injunction.  On 
April  9,  1999,  the  defendants  agreed  to 
not  complete  their  proposed  acquisition 
pending  trial  and  the  Motion  For 
Preliminary  Injimction  was  withdrawn. 
On  April  29,  1999,  the  Stipulation  and 
Proposed  Final  Judgment  to  resolve  the 
suit  was  filed  with  the  Court  in  London, 
Kentucky. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Transaction 

The  Complaint  alleges  that  the  sale  of 
school  milk  constitutes  a  relevant 
product  market  and  a  line  of  ihterstate 
commerce.  Milk  is  a  product  that  has 
special  nutritional  characteristics  and 
no  practical  substitutes,  and  dairies  sell 
milk  to  schools  with  special  services, 
including  storage  coolers,  daily  or 
every-other-day  delivery  to  each  school, 
limited  hours  delivery,  constant  rotation 
of  old  milk  and  replacement  of  expired 
milk.  Moreover,  school  districts  must 
provide  milk  in  order  to  receive 
substantial  funds  under  federal  school 
meal  subsidy  programs.  The  Complaint 
defines  the  sale  of  milk  together  with  its 
delivery  services  as  the  product  "school 
milk."  There  are  no  other  products  that 
school  districts  would  substitute  for 
school  milk  in  the  event  of  a  small  but 
significant  price  increase.  If  the  price  of 
school  milk  rose  by  a  small  but 
significant  amount,  school  districts 
would  be  forced  to  pay  the  increase. 
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The  Complaint  alleges  that  the 
relevant  geographic  market  in  which  to 
assess  the  competitive  effects  of  the 
proposed  acquisition  is  a  39-county  area 
of  Kentucky  ("South  Central 
Kentucky"),  and  narrower  markets 
contained  therein,  including  each  of  the 
55  listed  school  districts  likely  to  be 
affected  by  the  acquisition  ("South 
Central  Kentucky  School  Districts").  As 
a  practical  matter,  South  Central 
Kentucky  School  Districts  would  be 
unable  to  turn  to  additional  school  milk 
producers  not  ciirrently  bidding  or  not 
currently  intending  to  bid  for  sdiool 
milk  contracts  within  South  Central 
Kentucky  School  Districts  to  supply 
them  with  school  milk  if  the  price  of 
school  milk  were  to  increase  by  a  small 
but  significant  amount. 

The  Complaint  alleges  that  Suiza's 
proposed  acquisition  of  Broughton 
would  lessen  competition  substantially 
in  the  sale  of  school  milk  in  each  of  the 
South  Central  Kentucky  School 
Districts.  In  32  of  the  listed  school 
districts,  only  two  competitors  woiild 
likely  remain  after  the  acquisition. 
Because  dairies  bid  on  each  school  milk 
contract  separately,  where  the 
acquisition  would  reduce  the  number  of 
bidders  on  these  contracts  from  three  to 
two,  the  likelihood  that  the  remaining 
bidders  will  bid  less  aggressively  against 
each  other  on  both  price  and  service 
terms  is  significantly  increased. 

In  23  of  the  listed  school  districts,  the 
effect  of  the  proposed  acquisition  would 
be  to  establish  a  monopoly.  In  these 
coimties,  the  proposed  acquisition 
would  give  the  post-acquisition  firm  the 
power  unilaterally  to  raise  prices  or  to 
decrease  the  level  or  quality  of  service 
provided  to  these  school  districts. 

The  Complaint  also  alleges  that  entry 
by  other  dairies  or  distributors  would 
not  be  timely,  likely  or  sufficient  to 
deter  any  anticompetitive  effect  caused 
by  the  acqmsition.  Dairies  or 
distributors  would  be  unlikely  to  decide 
that  it  has  become  profitable  to  compete 
for  this  low  margin,  low  volume, 
seasonal  business  as  a  result  of  a  small 
but  significant  increase  in  school  milk 
prices. 

The  Complaint  also  alleges,  in 
support  of  its  allegations  concerning 
relevant  product  market,  likely 
competitive  effects,  and  entry,  the 
existence  of  an  admitted  school  milk 
bid-rigging  conspiracy  between 
Southern  Belle  Dairy  and  Flav-O-Rich 
Dairy  continuing  irom  the  late  1970s 
through  1989,  in  23  of  the  39  counties 
likely  to  be  affected  by  the  acquisition. 
Although  the  dairies  involved  in  the 
conspiracy  were  later  purchased  by 
Broughton  (Southern  Belle)  and  Suiza 
(Flav-O-Rich),  the  history  of  school  milk 


bid  rigging  in  South  Central  Kentucky 
indicates  that  school  milk  markets  there 
are  conducive  to  collusion.  The 
proposed  acquisition  would  likely 
increase  the  danger  of  tadt  or  overt 
collusion  in  those  school  districts  where 
the  acquisition  would  reduce  the 
number  of  competing  firms  fi'om  three 
to  two,  and  in  districts  with  no 
remaining  competition,  the  proposed 
acquisition  would  recreate  the  harmful 
effects  of  the  criminal  bid-rigging 
conspiracy. 

For  all  of  these  reasons,  plaintiff 
concludes  that  the  proposed  transaction 
is  likely  to  lessen  competition 
substantially  in  the  sale  of  school  milk 
in  South  Central  Kentucky,  and  result  in 
increased  prices  and/or  reduced  quality 
and  services,  all  in  violation  of  Section 
7  of  the  Clayton  Act. 

in.  Explanation  of  the  Pmposed  Final 
judgment 

The  proposed  Final  Judgment  would 
preserve  existing  competition  in  the  sale 
of  school  milk  in  South  Central 
Kentucky.  It  requires  the  divestiture  of 
all  of  the  Southern  Belle  Dairy 
operation.  This  relief  maintains  the 
level  of  competition  that  existed 
premerger  and  ensures  that  the  affected 
markets  will  suffer  no  reduction  in 
competition  as  a  result  of  the  merger, 
and  the  South  Central  Kentucky  School 
Districts  will  continue  to  have 
alternatives  to  Suiza/Flav-0-Rich  in 
purchasing  school  milk. 

Unless  plaintiff  grants  an  extension  of 
time,  the  divestiture  must  be  completed 
within  six  (6)  months  after  the  filing  of 
the  Complaint  in  this  matter  or  within 
five  (5)  business  days  after  notice  of 
entry  of  this  Final  Judgment  by  the 
Comt,  whichever  is  later.  The  proposed 
Final  Judgment  also  requires  that,  xmtil 
the  divestiture  mandated  by  the  Final 
Judgment  has  been  accomplished,  Suiza 
and  Broughton  shall  take  all  steps 
necessary  to  maintain  and  operate  the 
Southern  Belle  Dairy  as  an  active 
competitor,  such  that  the  sale  and 
marketing  of  its  products  shall  be 
conducted  separate  from,  and  in 
competition  with,  all  of  Suiza's 
products;  maintain  sufficient 
management  and  staffing,  and  maintain 
the  Southern  Belle  Dairy  in  operable 
condition  at  current  capacity 
configurations. 

The  divestiture  must  be  to  a  purchaser 
or  piuchasers  acceptable  to  the  plaintiff 
in  its  sole  discretion.  Unless  plaintiff 
otherwise  consents  in  writing,  the 
divesture  shall  include  all  the  assets  of 
the  Southern  Belle  Dairy  being  divested, 
and  shall  be  accomplished  in  such  a 
way  as  to  satisfy  plaintiff,  in  its  sole 
discretion,  that  such  assets  can  and  wiU 


be  used  as  a  viable,  ongoing  business.  In 
addition,  the  purchaser  must  intend  in 
good  faith  to  continue  the  operations  of 
the  Southern  Belle  Dairy  business  that 
were  in  place  prior  to  the  filing  of  the 
Complaint,  iinless  any  significant 
change  in  the  operations  planned  by  a 
purchaser  is  accepted  by  the  plaintiff  in 
its  sole  discretion.  This  provision  is 
intended  to  ensure  that  the  business  to 
be  divested  remains  competitive  with 
Suiza  in  South  Central  Kentucky. 

If  defendants  foil  to  divest  the 
Southern  Belle  Dairy  within  the  time 
period  specified  in  the  Final  Judgment, 
the  Court,  upon  plaintiffs  application, 
is  to  appoint  a  trustee  nominated  by 
plaintiff  to  effect  the  divestiture.  If  a 
trustee  is  appointed,  the  proposed  Final 
Judgment  provides  that  defendants  will 
pay  all  costs  and  expenses  of  the  trustee 
and  any  profession's  and  agents 
retained  by  the  trustee.  The 
compensation  paid  to  the  trustee  and 
any  persons  retained  by  the  trustee  shall 
be  both  reasonable  in  light  of  the  value 
of  the  Southern  Belle  Dairy,  and  based 
on  a  fee  arrangement  providing  the 
trustee  with  an  incentive  based  on  the 
price  and  terms  of  the  divestitiure  and 
the  speed  with  which  its  is 
accomplished.  After  appointment,  the 
trustee  will  file  montUy  reports  with 
the  plaintiff,  defendants  and  the  Court, 
setting  forth  the  tnistee's  efforts  to 
accomplish  the  divestitxire  ordered 
imder  the  proposed  Final  Judgment.  If 
the  trustee  has  not  accomplished  the 
divestiture  within  six  (6)  months  after 
its  appointment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished  and  (3)  the  trustee's 
recommendations.  At  the  same  time  the 
trustee  will  furnish  such  report  to  the 
plaintiff  and  defendants,  who  will  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  only 
the  likely  anticompetitive  effects  of 
Suiza's  proposed  acquisition  of 
Broughton  in  South  Central  Kentucky. 
Nothing  in  this  Final  Judgment  is 
intended  to  limit  the  plaintiffs  ability  to 
investigate  or  to  bring  actions,  where 
appropriate,  challenging  other  past  or 
future  activities  of  the  defendants. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  thiat  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
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three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  Jio  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  plaintiff 
has  not  withdrawn  its  consent.  The 
APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  plaintiff  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  plaintiff  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to 
withdrawn  its  consent  to  the  proposed 
Final  Judgment  at  any  time  prior  to 
entry.  The  conmients  and  the  response 
of  the  plaintiff  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Craig  W.  Conrath,  Chief, 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW;  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modifications,  interpretation  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

Plaintiff  considered,  as  an  alternative 
to  the  proposed  Final  Judgment,  a  full 
trial  on  the  merits  of  its  Complaint 
{igainst  the  defendants.  Plaintiff  is 
satisfied,  however,  that  the  divestiture 
contained  in  the  proposed  Final 
Judgment  will  preserve  competition  in 
the  sale  of  school  milk  in  South  Central 


Kentucky  as  it  was  prior  to  the  proposed 
acquisition,  and  that  the  proposed  Final 
Judgment  would  achieve  all  the  relief 
the  government  woiUd  have  obtained 
through  litigation,  but  merely  avoids  the 
time  and  expense  of  a  trial. 

V77.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  reqvures  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
maldng  that  determination,  the  Coiul 
may  consider — 

(1)  The  competition  impact  ofsuch 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e). 

As  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  sectired  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft, 
56  F.3d  1448, 1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."  ^ 
Rather, 

[albsent  a  showing  of  corrupt  feilure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 


>  119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  detennination  can  t>e 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  tielieves 
that  the  comments  have  raised  significant  Issues 
and  that  further  proceedings  would  aid  the  co art  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  S-9  (1974),  reprinted  in  U.S.C.CA.N. 
6535,  6538. 


*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  imder  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  sectired  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  v.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"  3 

The  relief  obtained  in  this  case  is 
strong  and  effective  relief  that  should 
fully  address  the  competitive  harm 
posed  by  the  proposed  transaction. 


2  Bechtel,  648  F.2d  at  666  (citations  omitted) 
(emphasis  added);  see  BNS.  858  F.2d  at  463:  United 
States  V.  National  Broadcasting  Co.  449  F.  Supp. 
1127, 1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp. 
at  716  See  also  Microsoft,  56  F.3d  at  1461  (whether 
"the  remedies  [obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  &11 
outside  of  the  reaches  of  the  pubUc  interest") 
(citations  omitted). 

'  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp.  131, 151  (D.D.C.  1982),  affd.  sub  nom. 
Maryland  V.  United  States,  460  U.S.  1001  (1983), 
quoting  Gillette.  406  F.  Supp.  at  716  (citations 
omitted);  United  States  v.  Alcan  Aluminum,  Ltd., 
605  F.  Supp.  619. 622  (W.D.  Ky.  1985). 
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Vin.  Determination  Documents 

There  are  not  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 

Dated  April  28. 1999. 
Respectfully  submitted, 
James  K.  Foster, 

Merger  Task  Force.  U.S.  Department  of 
Justice,  Antitrust  Division,  1401  H  Street,  NW; 
Suite  4000.  Washington,  DC  20530,  (202)  307- 
0001. 

Certificate  of  Service 

I,  James  K.  Foster,  hereby  certify  that, 
on  April  28, 1999, 1  caused  the  foregoing 
docmnent  to  be  served  on  defendants 
Suiza  Foods  Corporation  and  Broughton 
Foods  Company,  by  facsimile  and  first- 
class  mail,  postage  prepaid,  to: 
Paul  Denis,  Esq., 

Arnold  &  Porter.  555  12th  Street,  NW, 
Washington  DC  20004-1202.  Counsel  for 
Suiza  Foods  Corporation. 

William  Kolasky, 

Wilmer.  Cutler,  &■  Pickering,  2445  M  Street, 
NW,  Washington,  DC2QP37.  Counsel  for 
Broughton  Foods  Company. 

James  K.  Foster 

[FR  Doc.  9&-12340  Filed  5-14-99;  8:45  am] 
BIUJNQ  CODE  4410-11-« 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Worldng  Group  on  ttie  Benefit 
Implication  Due  to  tfie  Growtii  of  a 
Contingent  Worlrforce  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Piu-suant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  CQUSA),  29 
U.S.C.  1142,  the  Working  Group 
assigned  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  the  benefit 
implications  are  due  to  the  growth  of  a 
contingent  workforce  will  hold  an  open 
public  meeting  on  Tuesday,  June  8, 
1999,  in  Room  N-3437  A-B,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  take  testimony  on  the 
federal  legal  framework  on  the  subject. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 


before  June  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  U.S.  Department  of 
labor.  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  Jime  1 ,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  1. 

Signed  at  Washington,  D.C.  this  11th  day 
of  May,  1999. 

Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-12378  Filed  5-14-99;  8:45  am] 
BILUNG  CODE  4S10-29-H 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Exploring  ttie 
Possibility  of  Using  Surplus  Pension 
Assets  To  Secure  Retiree  Health 
Benefits  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plan;  Notice  of  Meeting 

Piusuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  will  be 
held  Tuesday,  June  8, 1999,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  explore  the 
possibility  of  using  surplus  pension 
assets  to  secure  retire  health  benefits. 

The  session  will  take  place  in  Room 
N-3437  A-B  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1:00  p.m.  to 
approximately  4:00  p.m.,  is  for  working 
group  members  to  explore  current 
accessibility  of  surplus  assets  in  defined 
benefit  pension  plans  with  a  particular 
emphasis  on  Internal  Revenue  Code 
Section  420  provisions  and  the  historic 


use  of  this  provision.  In  addition,  other 
approaches  used  by  employers  to 
benefit  from  the  existence  of  surplus 
assets  will  be  discussed. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  Jime  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  June  1 ,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  Jime  1. 

Signed  at  Washington,  DC  this  11th  day  of 
May  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-12379  Filed  5-14-99;  8:45  am] 
WLLMQ  CODE  4510-39-41 


DEPARTMENT  OF  U^BOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  issues 
Surrounding  the  Trend  In  the  Defined 
Benefit  Plan  Market  With  a  Focus  on 
Employer-Sponsored  HybrkJ  Plans 
Advisory  Council  on  Emptoyee  Welfare 
and  Penskm  Benefits  Plans;  ftotice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Wednesday,  June  9, 1999,  of  the 
Advisory  Council  on  Employee^ Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  issues 
surrounding  trends  in  the  defined 
benefit  market  with  a  focus  on 
ei^loyer-sponsored  hybrid  plans^, 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon  in  Room  N-3437 
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A-B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  D.C.  20210,  is 
for  working  group  members  to  explore 
issues  related  to  transition  and 
employee  disclosures  when  a  traditional 
defined  benefit  plan  is  converted  to  a 
cash  balance  plan  and  to  review  the 
work  group's  progress,  strategy  and 
future  plans. 

.  Menibers  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  June  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  21^-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  June  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  1. 

Signed  at  Washington.  D.C.  this  11th  day 
of  May  1999.  ^ 

Richard  McGahey, 

Assistant  Secretary.  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  99-12380  Filed  5-14-99;  8:45  am) 

BILLING  CODE  4510-»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

106th  Meeting  of  ttie  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (HUSA),  29 
U.S.C.  1142,  the  106th  public  meeting  of 
the  Advisory  Coimcil  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Wednesday,  June  9, 1999. 

The  purpose  of  the  open  meeting, 
which  will  run  from  1:00  p.m.  to 
approximately  2:30  p.m.  in  Room  N- 
3437  A-B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 


Avenue  NW,  Washington,  D.C.  20210,  is 
for  members  to  receive  progress  reports 
fixim  the  three  working  groups 
established  for  1999  and  a  status  report 
on  the  activities  of  the  Pension  and 
Welfare  Benefits  Administration,  which 
staffs  the  Advisory  Council  for  the 
Secretary  of  Labor. 

Working  Group  topics  and  the  chairs 
of  those  working  groups  are: 

•  Benefit  Implications  of  a  Contingent 
Workforce,  Michael  Fanning; 

•  Exploring  the  Possibility  of  Using 
Pension  Surplus  to  Fund  Retiree  Health 
Benefits,  Michael  J.  Gulotta,  and 

•  The  Trend  in  the  Defined  Benefit 
Plan  Market  with  a  Focus  on  Hybrid 
Plans,  including  Cash  Balance  Plans, 
Judith  F.  Mazo. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  of  these  topics  by  submitting  20 
copies  on  or  before  June  1, 1999,  to 
Sharon  Morrissey,  Executive  Secretary, 
ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  Room  N-5677, 
200  Constitution  Avenue,  NW. 
Washington.  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  full  Advisory  Coimcil 
should  forward  their  request  to  the 
Executive  Secretary  or  telephone  (202) 
219-8753.  Oral  presentations  will  be 
limited  to  10  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record.  Individuals  with  disabiUties, 
who  need  special  accommodations, 
should  contact  Sharon  Morrissey  by 
June  1,  at  the  address  indicated  in  this 
notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  1. 

Signed  at  Washington,  D.C.  this  11th  day 
of  May  1999. 

Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[PR  Doc.  99-12381  Filed  5-14-99;  8:45  am] 
MLLMQ  CODE  4S10-39-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Solicitation  for  Grant  Application: 
Local  Veterans  Employment 
Representstive  Funds,  Fiscal  Year 
1999 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  DOL. 

ACTION:  Notice  of  Extension. 

SUMMARY:  This  notice  extends  the 
ending  due  date  of  the  SGA  99-01 
published  on  April  5, 1999  from  May 
10, 1999  to  May  26. 1999  for  submitting 
an  application  for  funds  for  the 
operation  of  the  Federal  Contractor 
Award  Information  System  of  the 
Federal  Contractor  Program,  under  Title 
38  U.S.C,  part  4212.  An  application 
package  and  instructions  for  completion 
is  now  available.  The  closing  date  for 
receipt  of  a  completed  application  in 
response  to  this  SGA,  or  a  letter  of 
intent  to  make  a  subsequent  application, 
vnll  be  not  later  than  4:30  p.m..  May  26, 
1999.  A  copy  of  the  application  package 
and  instructions  can  be  obtained  at  the 
following  address:  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W.. 
Room  N5416,  Washington,  D.C.  20210. 
No  FAXed  or  telephone  requests  will  be 
accepted. 

Eligibility 

This  grant  solicitation  is  open  to  any 
State  or  Local  agency  or  commercial 
entity  or  non-profit  entity  401(c)(4) 
entities  are  not  eligible  to  apply  as  they 
are  lobbying  organizations. 

Signed  at  Washington,  D.C,  this  10th  day 
of  May  1999. 
Lawrence  J.  Kuss, 
Grant  Officer. 

[FR  Doc.  99-12382  Filed  5-14-99;  8:45  am] 
BMJJNG  COOE  4S10-19-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Meetings 

THE  AND  DATE:  10:00  a.m.,  Wednesday, 
May  19, 1999. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Request  for  a  Waiver  for  Corporate 
Credit  Unions  under  Part  704  of  NCUA's 
Rules  and  Regulations. 
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2.  Appeal  from  a  Federal  Credit  Union 
of  Regional  Director's  Denial  of 
Conversion  to  a  Community  Charter. 

3.  Proposed  Rule:  Amendment  to  Part 
741,  NCUA's  Rules  and  Regulations, 
Insurance  Premiiun  and  One  Percent 
Deposit. 

4.  Final  Rule:  Amendment  to  Part  701, 
NCUA's  Rules  and  Regulations,  Safe 
Deposit  Box. 

5.  Final  Rule:  Amendment  to  Part 
708a,  NCUA's  Rules  and  Regulations, 
Mergers/Conversions  of  Federally- 
Insured  Credit  Unions  to  Non  Credit 
Union  Status." 

6.  Final  Rule:  Amendment  to  Part  701, 
NCUA's  Rules  and  Regulations,  Change 
in  Credit  Union  Officials  or  Senior  Staff. 

7.  Final  Rule:  Amendments  to  Parts 
701,  713  and  741,  NCUA's  Rules  and 
Regulations,  Fidelity  Bond. 

8.  Final  Rule:  Amendment  to  Part  723, 
NCUA's  Rules  and  Regulations,  Member 
Business  Loans. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Wednesday, 

May  19, 1999. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

1.  Administrative  Action  under  Part 
704,  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

2.  Administrative  Action  imder  Part 
745,  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

3.  Year  2000  Issues.  Closed  pursuant 
to  exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

4.  CLF  Y2K  Plan.  Qosed  pursuant  to 
exemptions  (8),  (9)(A){ii),  and  (9)(B). 

5.  Three  (3)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  99-12449  Filed  5-13-99;  11:06  am) 

BKUNG  CODE  7S36-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

CooperatWe  Agreement  for  Arts 
Proiects  on  Millennium  Trails 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

summary:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  conduct  a  project  which 
will  support  52  high  quality. 


community-centered  arts  projects  along 
the  52  Millennium  Legacy  Trails  that 
the  US  Department  of  Transportation 
will  designate  in  each  of  the  50  states, 
Puerto  Rico,  and  the  District  of 
Columbia.  Available  funding  is 
$520,000,  which  must  be  matched  on  a 
one-to-one  basis.  Responsibilities  of  the 
recipient  of  the  Cooperative  Agreement 
will  include:  preparation  and 
distribution  of  application  guidelines; 
overseeing  the  review  and  selection 
process;  providing  guidance  and 
structure  to  each  project;  as  well  as 
monitoring  all  stages  of  each  project. 
Eligibility  to  apply  is  limited  to  non- 
profit organizations  [501(c)(3),  college  or 
imiversity,  or  imit  of  state  and  local 
government].  Applicants  for  this 
Cooperative  Agreements  mut  have 
previous  experience  in  working  with 
relevant  organizations  and  agencies, 
such  as  national  cultural  service 
organizations,  national  trails 
organizations,  state/local  arts  agencies, 
state  departments  of  transportation,  and 
state  and  local  trails  organizations. 
Those  interested  in  receiving  the 
solicitation  package  should  reference 
Program  Solicitation  PS  99-04  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  99-04  is 
scheduled  for  release  approximately 
June  4, 1999  with  proposals  due  on  Jtdy 
12, 1999. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office,  Room  618, 1100 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hummel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618, 1100  Peimsylvania 
Ave.,  NW,  Washington,  DC  20506  (202/ 
682-5482). 

William  I.  Hummel, 

Coordinator,  Cooperative  Agreements  and 
Contracts. 

[PR  Doc.  99-12290  Filed  5-14-99;  8:45  am) 

BILUNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company 
(Turkey  Point  Units  3  and  4);  Revised 
Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee  or  FPL)  is  the  holder  of 


Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41,  which  authorize 
operation  of  Turkey  Point  Units  3  and 
4  (the  facility),  respectively,  at  a  steady- 
state  reactor  power  level  not  in  excess 
of  2300  megawatts  thermal.  The  facility 
is  a  pressurized-water  reactor  located  at 
the  licensee's  site  in  Dade  County, 
Florida.  The  licenses  require  among 
other  things  that  the  facility  comply 
with  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect. 


By  letter  dated  December  22, 1998, 
the  NRC  issued  an  exemption  from 
certain  requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  III.G.2.a,  and  a 
supporting  safety  evaluation  (SE),  for 
certain  fire  zones  in  the  turbine  building 
at  Turkey  Point  Plant,  Units  3  and  4.  By 
letter  dated  March  8, 1999,  FPL 
provided  the  NRC  staff  viath  its  review 
comments  regarding  the  issued 
exemption  and  SE. 

The  licensee's  comments  consisted 
primarily  of  clarifications,  editorial 
corrections,  and  minor  inconsistencies 
between  FPL's  submittals  and  the  issued 
exemption  and  SE.  Based  on  its  review, 
the  NRC  staff  has  determined  that  these 
comments,  which  do  not  cause  the 
conclusions  made  previously  in  the 
exemption  and  SE  that  were  issued  on 
December  22, 1998,  to  be  altered,  should 
be  incorporated  appropriately. 
Therefore,  the  staff  is  issuing  this 
revised  exemption  and  a  revised  SE  to 
reflect  FPL's  comments.  This  revised 
exemption  and  the  revised  SE  supersede 
those  issued  on  December  22, 1998. 

In  exemptions  dated  March  27, 1984, 
and  August  12, 1987,  concerning  the 
requirements  of  Section  III.G,  Appendix 
R  to  10  CFR  Part  50.  the  NRC  staff 
approved  the  use  of  1 -hour-rated  fire 
barriers  in  lieu  of  3-hour-rated  fire 
barriers  in  certain  outdoor  areas  at 
Turkey  Point  Units  3  and  4.  In  addition, 
the  staff  found  that,  for  certain  outdoor 
areas  not  protected  by  automatic  fire 
detection  and  suppression  systems, 
separation  of  cables  and  equipment  and 
associated  circuits  of  redundant  trains 
by  a  horizontal  distance  of  20  feet  free 
of  intervening  combustibles  provided  an 
acceptable  level  of  fire  safety. 

On  the  basis  of  the  results  of  the 
industry's  Thermo-Lag  fire  endurance 
testing  program,  the  licensee  concluded 
that  the  outdoor  Thermo-Lag  fire  barrier 
designs  cannot. achieve  a  1-hour  fire- 
resistive  rating  but  can  achieve  a  30- 
minute  fire-resistive  rating  when 
exposed  to  a  test  fire  that  follows  the 
American  Society  for  Testing  and 
Materials  Standard  E-119  time- 
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temperature  curve.  Because  of  these  test 
resxUts,  the  licensee  in  a  letter  dated 
June  15, 1994,  requested  an  exemption 
to  use  30-minute  fire  barriers  for 
outdoor  applications  in  lieu  of  the  1- 
hour-rated  fire  barriers  previously 
approved;  however,  the  licensee 
withdrew  the  exemption  request  by 
letter  dated  June  28,  1996. 

In  a  letter  dated  July  31, 1997,  as 
supplemented  on  July  2,  October  27, 
and  December  9, 1998,  the  licensee 
requited  an  exemption  from  the 
requirements  pertaining  to  the  3-hour- 
rated  fire  barriers  required  by  Section 
III.G.2.a,  Appendix  R  to  10  CFR  Part  50, 
for  fire  zones  79  (partial),  80  (partial), 
82,  84  (partial),  85  (partial),  88  (partial), 
89  (partial),  91,  92, 105,  and  117  in  the 
turbine  building.  The  licensee  requested 
that  the  NRC  approve  the  following  fiire 
protection  schemes  as  alternatives  to  the 
protection  required  by  Section  in.G.2  of 
Appendix  R  to  10  CFR  Part  50:  (1) 
Separation  of  cables  and  equipment  and 
associated  circuits  of  redimdant  post- 
fire  safe-shutdown  trains  within  the 
turbine  building  fire  zones  79  (partial), 
80  (partial),  82,  84  (partial),  85  (partial), 
88  (partial),  91,  92,  and  105  between 
column  lines  A  and  E-1  >  by  a  fire 
barrier  having  a  miniimim  i-hour  fire 
resistive  rating;  (2)  separation  of  cables 
and  equipment  and  associated  circuits 
of  redundant  post-fire  safe-shutdovrai 
trains  within  the  tiirbine  building  fire 
zones  79  (partial),  84  (partial),  88 
(partial),  and  89  (partial)  between 
column  lines  E-1  and  Jc  by  a  fire  barrier 
having  a  minimum  25-minute  fire 
resistive  rating;  and  (3)  separation  of 
cables  and  equipment  and  associated 
circuits  of  redundant  pos^fire  safe- 
shutdown  trains  within  the  turbine 
building  above  the  turbine  operating 
deck,  fire  zone  117,  by  a  fire  barrier 
having  a  minimum  25-minute  fire 
resistive  rating.  This  request  is  based  on 
the  following:  (1)  for  the  turbine 
building  between  colvunn  lines  A  and 
E-1,  automatic  fixed  water  suppression 


'  What  is  referred  to  as  column  line  E-1  is 
actually  a  boundary  plane  formed  by  walls  below 
grade.  This  boundary  plane  is  defined  by  FPL's 
submittal  dated  July  2, 1998,  Figures  4  and  5,  and 
discussed  on  pages  3  and  4  of  the  attachment  to  the 
July  2, 1998,  transmittal  letter.  In  the  submittal, 
column  line  E-1  .is  defined  by  those  post-fire  safe 
shutdown  circuits  located  above  the  condensate 
pump  pit,  up  to  the  underside  of  the  42'  elevation 
operating  deck.  This  protection  results  in  1-hour 
rated  fire  barriers  until  a  distance  of  over  20"  is 
obtained  irom  the  postulated  pool  fire  at  the  18' 
elevation  and  a  distance  of  approximately  9'-6" 
from  the  edge  of  the  checker  plate  flooring  above 
the  condensate  pump  pit.  For  those  areas  where  the 
condensate  pump  pit  extends  to  the  east,  the  1-hour 
fire  barriers  will  follow  the  outline  of  the  pit, 
augmenting  the  distance  referenced  above.  The 
remainder  of  the  post-fire  shutdown  circuits 
between  column  lines  E  and  J  will  be  protected  by 
2S-minute  rated  fire  barriers. 


systems  would  be  provided  for  the 
major  fire  hazards  (combustible  sources) 
and  the  turbine  lube  oil  equipment,  and 
automatic  wet  pipe  sprinkler  protection 
would  be  provided  for  area  coverage, 
including  the  tiuhine  lube  oil 
distribution  piping  locations  as 
described  in  the  enclosed  safety 
evaluation;  and  (2)  for  the  turbine 
building  between  column  lines  E-1  and 
J,  an  automatic  wet  pipe  sprinkler 
protection  would  be  provided, 

m 

The  imderlying  purpose  of  Section 
in.G.2.a,  Appendix  R  to  10  CFR  Part  50, 
is  to  provide  reasonable  assurance  that 
one  safe-shutdown  train  and  associated 
circuits  used  to  achieve  and  maintain 
safe-shutdown  are  free  of  fire  damage. 

On  the  basis  of  the  staffs  supporting 
safety  evaluation  of  the  licensee's 
submittals,  the  staff  concludes  that  the 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 
CFR  Part  50,  for  fire  zones  79  (partial), 
80  (partial),  82,  84  (partial),  85  (partial), 
88  (partial),  89  (partial),  91,  92, 105,  and 
117  as  requested  by  the  licensee, 
provides  an  adequate  level  of  fire  safety 
and  presents  no  undue  risk  to  public 
health  and  safety.  In  addition,  the  staff 
concludes  that  the  underl)dng  purpose 
of  the  rule  is  achieved. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  In  addition,  the 
Commission  has  determined  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underljong 
purpose  of  the  rule.  Therefore,  die 
Commission  hereby  grants  Florida 
Power  and  Light  Company  an 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 
CFR  Part  50,  as  requested  in  its 
previously-referenced  submittals,  for 
fire  zones  79  (partial),  80  (partial),  82, 
84  (partial],  85  (partial),  88  (partial),  89 
(partial),  91,  92, 105,  and  117. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  for  fire  zones  79 
(partial),  80  (partial),  82,  84  (partial),  85 
(partial),  88  (partial),  89  (partial),  91,  92, 
105,  and  117,  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (63  FR  65619). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  May  1999. 


For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinsld, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-12319  Filed  5-14-99;  8:45  am] 

BILUNG  CODE  7S80-01-P 


OFnCE  OF  MANAGEMENT  AND 
BUDGET 

Audits  of  StatM,  Local  Governments, 
and  Non-Profit  Organizations;  Circular 
A-133  Compliance  Supplement 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  availability  of  the  1999 

Circular  A-133  Compliance 

.Supplement. 

summary:  On  June  10,  1998  (63  FR 
31814),  the  Office  of  Management  and 
Budget  (OMB)  issued  a  notice  of 
availability  of  the  1998  Circular  A-133 
Compliance  Supplement.  The  notice 
also  offered  interested  parties  an 
opportunity  to  comment  on  the  1998 
Circular  A-133  Compliance 
Supplement.  OMB  received  comments 
from  10  different  respondents.  These 
comments  were  very  technical  in  nature 
and  did  not  result  in  any  substantive 
changes  to  the  Supplement.  The  1999 
Supplement  has  been  updated  to  add  35 
additional  programs,  updated  for 
program  changes,  makes  technical 
corrections,  and  makes  changes 
reflected  in  the  public  comment  letters. 
A  list  of  changes  to  the  1999 
Supplement  can  be  fotmd  at  Appendix 
5  of  the  supplement.  Due  to  its  length, 
the  1999  Supplement  is  not  included  in 
this  Notice.  See  ADDRESSES  for 
information  about  how  to  obtain  a  copy. 
OMB  intends  to  annually  review,  revise 
and/or  update  this  supplement. 

This  notice  also  offers  interested 
parties  an  opportunity  to  comment  on 
the  1999  Supplement. 
DATES:  The  1999  Supplement  wdll  apply 
to  audits  of  fiscal  years  beginning  after 
June  30, 1998  and  supersedes  the  1998 
Supplement.  All  comments  on  the  1999 
Supplement  should  be  in  writing  and 
must  be  received  by  October  31, 1999. 
Late  comments  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Copies  of  the  1999 
Supplement  may  be  purchased  at  any 
Government  Printing  Office  (GPO) 
bookstore  (stock  no.  041-001-00522-6). 
The  main  GPO  bookstore  is  located  at 
710  North  Capitol  Street.  NW, 
Washington,  DC  20401,  (202)  512-0132. 
A  copy  may  also  be  obtained  imder  the 
Grants  Management  beading  from  this 
OMB  home  page  on  the  Internet  which 
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is  located  at  http:// 
www.whitehouse.gov/OMB. 

Comments  on  the  1999  Supplement 
should  be  mailed  to  the  Office  of 
Management  and  Budget,  Office  of 
Federal  Financial  Management, 
Financial  Standards,  Reporting  and 
Management  Integrity  Branch,  Room 
6025,  New  Executive  Office  Building, 
Washington,  DC  20503.  Where  possible, 
comments  should  reference  the 
applicable  page  numbers.  When 
comments  of  five  pages  or  less  are  sent 
in  by  facsimile  (fax),  they  should  be 
faxed  to  (202)  395-4915.  Electronic  mail 
comments  may  be  submitted  to 
tramsej^omb.eop.gov.  Please  include 
the  full  body  of  the  electronic  mail 
comments  in  the  text  of  the  message  and 
not  as  an  attachment.  Please  include  the 
name,  title,  organization,  postal  address, 
phone  number,  and  E-mail  address  in 
the  text  of  the  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Recipients  should  contact  their 
cognizant  or  oversight  agency  for  audit, 
or  Federal  awarding  agency,  as  may  be 
appropriate  in  the  circumstances. 
Subrecipients  should  contact  their  pass 
through  entity.  Federal  agencies  shoiUd 
contact  Terrill  W.  Ramsey,  Office  of 
Management  and  Budget,  Office  of 
Federal  Financial  Management, 
Financial  Standards,  Reporting  and 
Management  Integrity  Branch, 
telephone  (202)  395-3993. 
Jacob  J.  Lew, 
Director. 
[FR  Doc.  99-12351  Filed  5-14-99;  8:45  am] 

BILUNG  COOE  3110-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  3S-27018] 

Rllngs  Under  ttM  Public  Utility  Holding 
company  Act  of  1935,  as  amended 
("Act") 

May  10, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promiilgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  simmiarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 


should  submit  their  views  in  writing  by 
June  2, 1999,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  offered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  Jime  2, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

New  Century  Energies,  Inc.  (70-9493) 

New  Century  Energies,  Inc.  ("NCE"), 
a  registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary,  NC 
Enterprises,  Inc.  ("Enterprises"),  1225 
17th  Street,  Denver,  Colorado  80202- 
5533,  have  filed  an  application  under 
sections  9(a)(1)  and  10  of  the  Act  and 
rule  54  imder  the  Act. 

New  Century  Energies  has  three 
public-utility  subsidiaries.  Public 
Service  Company  of  Colorado  ("PSC"), 
Southwestern  Public  Service  Company 
and  Cheyenne  Light,  Fuel  and  Power 
Company.  Together,  these  subsidiaries 
serve  approximately  1.6  million  electric 
customers  in  parts  of  Colorado,  Texas, 
New  Mexico,  Wyoming,  Oklahoma  and 
Kansas  and  approximately  one  million 
gas  customers  in  parts  of  Colorado  and 
Wyoming. 

NCE  also  engages  through  subsidiaries 
in  various  nonutility  businesses. 
Enterprises  serves  as  the  intermediate 
holding  company  for  most  of  NCE's 
nonutility  interests. 

Enterprises,  through  a  new  wholly 
owned  subsidiary  to  be  named  New 
Century  O&M  Services,  Inc. 
("NCO&M"),  or  one  or  more  additional 
subsidiaries  of  either  Enterprises  or 
NCO&M,  requests  authorization  to  bid 
on  and  acquire  facilities,  systems  and 
related  equipment,  tools  and  inventories 
owned  by  the  Federal  government  on 
military  enclaves  which  are  used 
exclusively  in  connection  with  the 
delivery  and  distribution  of  electricity, 
natural  gas,  water  (including  potable 
water  and  hot  and  chilled  water),  steam 
and  other  energy  products;  and  to 
collect,  treat,  process  and  dispose  of 
solid  and  liquid  wastes  (collectively, 
"Military  Base  Assets").  NCO&M 
proposes  to  bid  on  assets  when  offered 
for  sale  by  the  federal  government  in 
accordance  with  military  base 


privatization  efforts  of  the  Department 
of  Defense  "(DOD").i 

NCO&M  requests  authorization  to 
invest  up  to  $150  million  in  Military 
Base  Assets  in  one  or  more  transactions 
from  time  to  time  through  December  31, 
2003.  NCE  and,  to  the  extent  not  exempt 
by  rules  52  and/or  45(b),  as  applicable. 
Enterprises  and  NCO&M,  will  issue  debt 
and  equity  securities  and  guarantees  for 
the  purpose  of  financing  the  acquisition 
and  operation  of  any  Military  Base 
Assets  in  accordance  with  the  orde{  of 
the  Commission  dated  April  7, 1999.^ 

Generally,  NCO&M  woidd  acquire 
Military  Base  Assets  for  cash  or  under 
the  terms  of  a  long-term  services 
agreement  with  DOD  (or  a  military 
department  of  DOD).  Under  the  services 
agreements,  NCO&M  may  agree  to  credit 
some  or  all  of  the  stated  purchase  price 
for  any  Military  Base  Assets  against 
future  pa)maents  for  essential  services 
provided  by  NCO&M. 

Initially,  NCO&M  proposes  to  bid  on 
and,  if  successful,  acquire  the  particular 
Military  Base  Assets  described  below. 
The  applicants  request  the  Commission 
to  reserve  jurisdiction  over  the 
acquisition  of  any  additional  Military 
Base  Assets  by  NCO&M  pending 
completion  of  the  record  in  this 
proceeding.  3 

Specifically,  NCO&M  proposes  to 
submit  a  bid  in  response  to  a  request  for 
proposals  by  the  U.S.  department  of  the 
Army  to  acquire  the  elctrical  and 
natural  gas  distribution  facilities  that  are 
located  at  Fort  Carson  Post  ("Fort 
Carson"),  near  Colorado  Springs, 
Colorado  (Fort  Carson  Military  Base 
Assets).  ■♦  Fort  Carson  covers  an  area  of 
more  than  137,1M)0  acres  and  includes 
approximately  1,860  buildings.  The 
total  daytime  population  of  the  base 
(active  military  personnel,  their 
dependents  and  civilian  workers)  is 
estimated  at  25,000.  The  electrical 


>  DOD  has  undertaken  its  cun«nt  efforts  in 
response  to  legislation,  10  U.S.C.A.  §  2688  (1998), 
granting  the  Secretary  of  a  military  depaitment 
authority  to  sell  electric,  gas,  water  and  other 
military  base  distribution  systems  to  private  parties, 
with  a  view  to  achieving  cost  reductions  in 
essential  services  on  military  bases  and  a  significant 
improvement  and  upgrading  of  the  systems  by 
qualified  parties. 

2  New  Century  Energies,  Inc.,  Holding  Co.  Act 
Release  No.  27000.  The  order  authorizes  NCE  to 
issue  common  stock,  short-term  and  long-term  debt 
and  guarantees  in  specified  amounts  and,  to  the 
extent  not  exempt,  to  engage  in  intra-system 
financing,  fivm  time  to  time  through  December  31, 
2001. 

.    '  The  applicants  tmdertake  to  file  a  post-effective 
amendment  in  this  proceeding  describing  other 
Military  Base  Assets  that  NCO&M  may  seek  to 
acquire  in  the  future. 

*  The  Department  of  the  Army  also  invited 
proposals  or  the  purchase  of  the  water  system  at 
Fort  Carson.  NCO&M's  bid  does  not  cover  the  water 
system. 
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distribution  system  of  Fort  Carson  is 
served  through  two  substations  with 
roughly  129  circuit  miles  of  overhead 
primary  distribution,  approximately  18 
circuit  miles  of  underground  primary 
distribution,  and  approximately  2,300 
street  lights.  The  natural  gas  distribution 
system  serves  aprpoximately  1,300 
buildings  throughout  the  base  and 
consists  of  approximately  306,214  feet 
of  pipe  ranging  from  Va"  to  10" 
diameter,  and  includes  associated 
metering  and  pressure  reduction 
facilities. 

If  its  bid  is  successful,  NCO&M  will 
enter  into  a  services  agreement  with  the 
federal  government  having  a  Tninimiim 
term  often  years,  under  which  NCO&M 
would  provide  natural  gas  and  electric 
distribution  services  at  Fort  Carson.  A 
part  of  the  agreement,  NCO&M  would 
agree  to  provide  all  necessary  labor, 
materials,  tools  and  equipment 
necessary  to  operate,  maintain,  repair, 
upgrade  and  improve  the  distribution 
systems.  The  agreement  contemplates 
that  NCO&M  would  be  obligated  to 
conduct  a  complete  physical  inspection 
and  survey  of  the  systems  within  the 
first  six  months  of  the  term  of  the 
contract,  with  a  view  to  identifying 
those  components  that  require  repair, 
replacement  or  upgrade  in  order  to 
ensure  safety  and  quality  service. 
Subsequently,  inspections  and  surveys 
would  be  conducted  annually  during 
the  term  of  the  agreement. 

NCO&M  would  not  be  able  to  sell  the 
distribution  systems  without  first 
offering  the  federal  government  the 
option  to  repurchase  them.  NCO&M 
may  not  use  the  Fort  Carson  Military 
Base  Assets  to  serve  customers  outside 
Fort  Carson  without  the  permission  of 
the  federal  government.  NCO&M 
represents  that  it  will  not  offer  electric 
or  gas  service  to  customers  outside  Fort 
CareOn  without  first  obtaining  a  further 
order  of  the  Commission  in  this 
proceeding. 

NCO&M  will  hire  and  maintain  a 
permanent  on-site  staff  at  Fort  Carson  of 
approximately  nine  individuals  and  will 
utilize  subcontractors  as  needed, 
including  PSC.  NCO&M  will  also 
piut:hase  administrative  and 
management  services  from  New  Century 
Services,  Inc.,  the  service  company 
subsidary  of  NCE,  under  the  system 
Services  Agreement. 

NCO&M  intends  to  enter  into  a 
support  services  agreement  with  PSC, 
under  which  the  utility  may  provide 
personnel  and  other  resources,  from 
time  to  time,  to  assist  in  such  activities 
as  the  physical  inspections  and  surveys 
.  of  the  Fort  Carson  distribution  systems 
and  maintenance,  repair  and 
improvement.  NCO&M  will  utilize  a 


standard  work  order  procediu«  to 
request  support  services  from  PSC.  PSC 
will  be  reimbursed  prompdy  for  its 
costs  incurred  in  connect  on  with 
rendering  any  services  to  NCO&M  or  its 
subsidiaries.  PSC  will  utilize  cost 
accounting  procedures  designed  to 
identify  promptly  all  direct  and  indirect 
costs,  including  overheads,  which  are 
applicable  to  the  work  being  performed 
by  or  with  PSC  personnel,  material  or 
other  assets.  The  application  states  that 
all  transactions  between  NCO&M  and 
PSC  will  be  performed  at  cost  in 
compliance  with  section  13  of  the  Act 
and  rules  90  and  91.  Finally,  NCO&M 
will  indemnify  and  hold  PSC  harmless 
against  all  claims  or  liabilities  that  may 
be  incurred  in  connection  with 
providing  any  services  to  NCO&M. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12354  Filed  5-14-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrTATION  OF  PREVIOUS 
ANNOUNCEMENT:  [To  Be  Pubhshed]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW, 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 

CHANGE  IN  THE  MEETING:  Additional  Item. 

llie  following  item  will  be  added  to 
the  closed  meeting  scheduled  for 
Thursday,  May  13, 1999,  at  11:00  a.m.: 

Settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Commissioner  Himt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  May  13, 1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-12405  Filed  5-12-99;  4:10  pm] 
BlUJNa  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41384;  International  Series 
Release  No.  1196] 

List  of  Foreign  Issuers  Which  Have 
Submitted  Information  Under  the 
Exemption  Relating  to  Certain  Foreign 
Securities 

May  10. 1999. 

Foreign  private  issuers  with  total 
assets  in  excess  of  $10,000,000  and  a 
class  of  equity  securities  held  of  record 
by  500  or  more  persons,  of  which  300 
or  more  reside  in  the  United  States,  are 
subject  to  registration  imder  Section 
12(g]  of  the  Securities  Exchange  Act  of 
1934 1  (the  "Act").2 

Rule  12g3-2(b) »  provides  an 
exemption  from  registration  under 
Section  12(g)  of  the  Act  with  respect  to 
a  foreign  private  issuer  that  submits  to 
the  Commission,  on  a  current  basis,  the 
material  reqiiired  by  the  Rule.  The 
informational  requirements  are  designed 
to  give  investors  access  to  certain 
information  so  they  have  the 
opportimity  to  inform  themselves  about 
the  issuer.  The  Rule  requires  the  issuer 
to  provide  the  Commission  with 
information  that  it  has:  (1)  made  or  is 
required  to  make  public  pursuant  to  the 
law  of  the  country  of  its  domicile  or  in 
which  it  is  incorporated  or  organized; 
(2)  filed  or  is  required  to  file  vnth  a 
stock  exchange  on  which  its  securities 
are  traded  and  that  was  made  public  by 
such  exchange;  and/or  (3)  distributed  or 
is  required  to  distribute  to  its  securities 
holders. 

On  October  6, 1983,  the  Commission 
revised  Rule  12g3-2(b)  by  terminating 
the  availability  of  the  exemptive  rule  for 
certain  foreign  issuers  with  securities 
quoted  on  an  automated  inter-dealer 
quotation  system — including  the  Nasdaq 
stock  market.*  The  Commission 
grandfathered  indefinitely  securities  of 
non-Canadian  issuers  that  were  in 
compliance  with  the  Rule  as  of  October 
6, 1983  and  quoted  on  Nasdaq  on  that 
date.^ 


« 15  U.S.C.  78a  et  acq. 

'  Foreign  issuers  may  also  be  subject  to  such 
requirements  of  the  Act  by  reason  of  having 
securities  registered  and  listed  on  a  national 
securities  exchange  in  the  United  States,  and  may 
be  subject  to  the  reporting  requirements  of  the  Act 
by  reason  of  having  registered  securities  under  tlie 
Securities  Act  of  1933,  15  U.S.C.  77a  et  seq. 

»17CFR240.12g3-2(b) 

'  Exchange  Act  Release  No.  20264  (Oct.  6. 1983). 

'  If,  however,  the  securities  are  delisted  from  an 
automated  inter-dealer  quotation  system  or  if  the 
issuer  fails  to  meet  the  requirements  of  the  Rule,  the 
grandfather  provision  will  cease  to  apply.  In 
addition,  effective  April  1, 1998,  the  securities  of 
foreign  private  issuers  that  claim  the  Rule  12g3-2(b) 

Continued 
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When  the  Commission  adopted  Rule 
12g3-2{b)  and  other  rules  ^  relating  to 
foreign  securities,  it  indicated  that  from 
time  to  time  it  would  publish  lists 
showing  those  foreign  issuers  that  have 
claimed  exemptions  from  the 
registration  provisions  of  Section  12(g) 
of  the  Act/  The  purpose  of  this  release 
is  to  call  to  the  attention  of  brokers, 
dealers  and  investors,  that  some  form  of 
relatively  current  information 
concerning  the  issuers  included  in  this 
list  is  available  in  the  Commission's 
public  files.^  the  Commission  also 
wishes' to  bring  to  the  attention  of 


brokers,  dealers,  and  investors  the  fact 
that  current  information  concerning 
foreign  issuers  may  not  necessarily  be 
available  in  the  United  States.^  The 
Commission  continues  to  expect  that 
brokers  and  dealers  vdll  consider  this 
fact  in  connection  with  their  obligations 
under  the  federal  securities  laws  to  have 
a  reasonable  basis  for  recommending 
those  securities  to  their  customers.^" 

Direct  any  questions  regarding  Rule 
12g3-2  or  the  list  of  issuers  in  this 
release  to  Elliot  Staffin,  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 


Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  Mail-Stop  3-2 
((202)  942-2990).  This  release  is 
available  on  the  Commission's  Web  site: 
www.sec.gov.  Requests  for  copies  may 
also  be  directed  to  the  Public  Reference 
Room,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549 
((202)  942-8090). 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 


Issuer  name 


A&B  Geoscience  Corp 

ABB  AB 

ABB  AG 

ACOM  Co.  Ltd 

AEM  SpA  > 

AERO  Vodochody  A  S 

AGA  AB  

AGC  Americas  Gold  Corp 

AIFUL  Corp 

AME  Resource  Capital  Corp 

AMRAD  Corp  Ltd 

AO  Kazanorgsintez 

AO  Novgorodtelecom  

AO  Sll)erian  Oil  Company 

APAC  Telecommunications  Corp  .... 

ATOS 

AUR  Resources  Inc 

AVL  Information  Systems  Irx; 

Abitibi  Mining  Corp  

Accor  S.A 

Adamas  Resources  Corp 

Agau  Resources  Inc 

Agora  SA  

Agriteit  Bio  Ingredients  Corp 

Albert  Fisher  Group  PLC 

Aldeasa  S.A „ 

Allied  Domitcq  pic 

Allied  Zurich  PLC 

Alpargatas,  S.A.I.C 

Alpha  Airports  Group  PLC 

Alpha  Sensors 

Alpha  Ventures  Inc „ 

Altai  Resources,  Inc  

Altair  Intemational  Gold  Inc 

AmSteel  Corp  Berhad  

Amalgamated  Banks  of  S.A.  Ltd 

Amera  Industries  Corp  

American  Comstock  Exptoration  Ltd 

American  Manor  Corp 

Amoy  Properties  Ltd 

Anderson  Exploration  Ltd 

Andhra  Valley  Power  Supply  Co 

Angkasa  Martteting  Berhad 

Angk}  American  Corp  of  S.  Africa  ... 

Angkis  Irish  Bank  Corp  PLC  

Antares  Mining  and  Exploration  Inc 

Anthian  Resource  Corp 

Apasco,  S.A.  de  C.V  


Country 

Canada  

Sweden 

Switzeriand  

Japan  

Italy 

Czechoslovakia 

Sweden  

Canada „... 

Japan  

Canada : 

Australia 

Russia 

Russia 

Russia 

Canada  

France 

Canada  

Canada  

Canada  

France 

Canada  

Canada 

Poland 

Canada  

United  Kingdom 

Spain 

United  Kingdom 

United  Kingdom , 

Argentina  , 

United  Kingdom .,..., 

Australia , 

Canada  

Canada , 

Canada  

Malaysia 

South  Africa 

Canada  

Canada „ 

Canada  

Hong  Kong -. 

Canada  

India 

Malaysia 

South  Africa 

Ireland 

Canada  

Canada  

Mexico  „ „ 


File  No. 


82-4254 

82-736 

82-2871 

82-4121 

82-4911 

82-4902 

82-800 

82-2622 

82-4802 

82-3435 

82-4867 

82-4744 

82-4840 

82-4882 

82-4157 

82-4323 

82-4624 

82-4010 

82-4321 

82-4672 

82-4355 

82-4769 

82-4941 

82-4869 

82-1020 

82-4774 

82-878 

82-4874 

82-3122 

82-3694 

82-4819 

82-4877 

82-2950 

82-1770 

82-3318 

82-4569 

82-3263 

82-3283 

82-4158 

82-3410 

82-4169 

82-3732 

82-3319 

82-97 

82-3791 

82-3858 

82-4096 

82-3103 


are  no  longer  able  to  be  quoted  on  tbe  OTC  bulletin 
Board  Service.  See  Exchange  Act  Release  No.  39456 
(March  31. 1997). 

"Exchange  Act  Release  No.  8066  (Apr.  28, 1967). 

^Exchange  Act  Release  No.  39681  (Feb.  19, 1998) 
was  the  last  such  list. 

*  Inclusion  of  an  issuer  on  tbe  list  in  this  release 
is  not  an  afBrmation  by  the  Commission  that  the 


issuer  has  complied  or  is  complying  with  all  the 
conditions  of  Rule  12g3-2(b).  The  hst  does  identify 
those  issuers  that  have  both  claimed  the  exemption 
and  have  submitted  relatively  current  information 
to  the  Commission  as  of  March  31, 1999. 

"Paragraph  (a)(4)  of  Rule  15c2-ll  (17  CFR 
240.15c2-lll  requires  a  broker-dealer  initiating  a 
quotation  for  securities  of  a  foreign  private  issuer 


to  review,  maintain  in  its  files,  and  make  reasonably 
available  upon  request,  the  information  furnished  to 
the  Commission  pursuant  to  Rule  I2g3-2(b)  since 
the  beginning  of  the  issuer's  last  fiscal  year. 

'"See,  e.g.,  Hanleyv.  SEC,  415  f.2d  589  (2d  Cir. 
1969)  (broker-dealer  cannot  recommend  a  security 
unless  an  adequate  and  reasonable  basis  exists  for 
such  recommendation). 
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Issuer  name 


Applied  Gaming  Solutions  of  Canada 

Afjplied  High  Technology  AHT 

Applied  Terravision  Systems 

Aqua  Pure  Ventures  Inc _ 

Archon  Minerals  Ltd  „ 

Arcon  International  Resources 

Arcoplate  Holdings  

Argenta  Systems,  Inc .......... 

Arisawa  Manufacturing  Co 

Arisco  Produtos  Alimenticos 

Arizona  Star  Resource  Corp 

Arjo  Wiggins  Appleton 

Arvind  MiHs  Ltd.  (The)  

Asia  Fiber  pic 

Assurances  Generales  de  France 

Astra  Compania  de  Argentina  Petroleo  S.A 

Athabaska  Gold  Res.  Ltd 

Auckland  International  Airport  Ltd 

Augen  Capital  Corp 

Auridiam  Consolidated  N.L 

Australian  Gas  Light  

Australian  National  Industries  Ltd  

Australian  Oil  &  Gas  Corp 

Autoliv  AB 

Autonomy  Corp  PLC  ." 

Autopistas  del  Sol  S.A 

Autumn  Industries  Inc 

Avalon  Ventures  Ltd 

Avonmore  Waterford  Group  PLC 

BAA  PLC  

B.A.T.  Industries „ 

B.Y.G.  Natural  Resources  Inc 

BC  Gas  Inc 

BCB  Holdings  Inc 

BCS  Technology  Inc 

BHF  Bank  „ 

BT  Industries  AB 

BTR  PLC  

BWI  Resources  Ltd  

Bancs  Carige  SPA  

Banca  Poplare  de  Brescia 

Banca  Po|x>lare  de  Milano 

Banca  Popolare  di  Lodi ;... 

Banco  Bansud  SA  ..: ..; ,,... 

Banco  La  Previsora  S.A 

Banco  Mercantil  S.A „ 

Banco  Nacional  de  Bolivia  

Banco  Santander  Mexicano 

Bandai  Co 

Bangkok  Bank  Public  Co.  Ltd 

Bank  Handlowy  w  Warszawie 

Bank  Vozrozhdeniye 

Bank  of  East  Asia  Ltd ^ 

Bank  of  Nova  Scotia'. 

Bank  of  Scotland  

Banklnter,  S.A  

Bargold  Resources  Lid 

Barry  Callebaut  AG  

Bayerische  Hypotheken-uhd  Wechset-Bank 

Bellevue  Capital  Corp „ 

Bespak  pic 

Beststar  International  Group  

Beta  Systems  Software  A.G '. 

Bice  Ventures  Corp  

Bigsky  Resources  Corp 

Billiton  Pic 

Blue  Circle  Industries  PLC 

Blue  Power  Energy  Corp j 

Blue  Range  Resource  Corp  

Bohler  Uddenholm  AG  

Bdiden  Limited 

Bombardier  Inc 

Borealis  Exploration  Ltd „. 

Borneo  Gold  Corp 


Country 

Canada  

Canada 

Canada  

Canada , 

Canada  

Ireland 

United  Kingdom 

Canada  

Japan  

Brazil 

Canada  ...- 

United  Kingdom 

India 

Thailand 

France 

Argerttina  

Canada  

New  Zealand  

Canada  „ 

Australia 

Australia 

Australia 

Canada  

Sweden  

United  Kingdom 

Argentina  

Canada 

Canada  

Ireland 

United  Kingdom 

United  Kingdom  

Canada 

Canada 

Canada  

Canada 

Germany 

Sweden  

United  Kingdom 

Canada  .« 

Italy  

Italy 

Italy „ 

Italy ..„.. 

Argentina 

Equador  

Bolivia  , 

Bolivia  , 

Mexico  

Japan  

Thailand 

Poland 

Russia 

Hong  Kong  

Canada 

United  Kingdom 

Spain 

Canada  „ 

Switzeriand  „ 

Germany 

Canada „ 

United  Kingdom 

Canada  

Germany 

Canada  

Canada  

United  Kingdom 

United  Kingdom 

Canada  

Canada  

Austria 

Canada  

Canada  

Canada 

Canada  


RIeNo. 


82-4832 

82-4562 

82-4763 

82-4623 

82-4171 

82-4803 

82-4898 

82-1320 

82-4620 

82-4651 

82-1491 

82-4185 

82-3708 

82-2842 

82-4517 

82-3930 

82-1906 

82-4866 

82-4712 

82-3452 

82-4797 

82-3351 

82-4576 

82-3810 

82-4851 

82-4875 

82-3219 

82-4427 

82-4734 

82-3372 

82-33 

82-2038 

82-3909 

82-4871 

82-4558 

82-3404 

82-4212 

82-898 

82-2914' 

82-4758 

82-4662 

82-4879 

82-4855 

82-3830 

82-4133 

82-4296 

82-4301 

82-3508 

82-3919 

82-4835 

82-4613 

82-4257 

82-3443 

82-132 

82-3240 

82-2972 

82-4833 

82-4825 

82-3777 

82-4687 

82-3349 

82-4736 

82-4631 

82-4827 

82-4826 

82-4647 

82-927 

82-2213 

82-3302 

82-4089 

82-4707 

82-3123 

82-1656 

82-4702 
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Issuer  name 


Bowthorpe  PLC  

Braddick  Resources  Ltd  

Breckenridge  Resources  Ltd - 

Bren  Mar  Resources  Ltd  

Bridgestone  Ckjrp 

British  Aerospace  Publte  

British  Energy  

Burmah  Castro)  PLC  

Bums  Philip  &  Company  Ltd 

Bus  Berzelius  Umwelt  Service  AG 

C.A.  La  Elecricidad  de  Caracas  S.A 

C.A.  Venezolana  de  Pulpa  y  Papel  SACA 

CAPEX  S.A _ 

CSK  Corp  

CTM  Citrus  S.A  

CVL  Resources  Ltd  , 

Cambridge  Minerals  Ltd 

Camelot  Resources  Ltd 

CanBaikal  Resources  Inc 

Canadian  Airlines  Corp  

Canadian  Hydro  Developers  

Canadian  Oil  Sands  Tnjst 

Canadian  Westem  Bank  

Caradon  Pic 

Caribgokj  Resources  Inc 

Carribean  Cement  Co.  Ltd 

Carta  Resources  Ltd 

Cascade  Metals  Inc 

Castello  Casino  Corp  

Castellum  A.B ;. 

Cathay  Pacific  Airtines  Ltd  

Cattiedral  Gold  Corp  

Celanese  Canada  Inc 

Cementos  Lima  S.A  

Cemex  SA  de  CV 

Centrais  Geradoras  do  Sul  do  Brasil  „ 

Central  Costanera  S.A 

Central  Pacifk:  Minerals  N.L 

Centrica  PLC  

Cerveceria  Nacional  S.A 

Ceska  Sporitelna  A.S  

Ceske  Radiokomunikace  AS 

Ceval  Alimentos  S.A 

Challenger  Minerals  Ltd  , 

Champion  Gold  Resources  , 

Champion  Resources  Inc 

Chen  Hsong  Holding  Ltd 

Chengdu  Telecommunications 

Chester  Resources  Inc 

Cheung  Kong  (Holdings)  Ltd 

Cheung  Kong  Infrastmcture  

China  Pharmaceutical  Enter,  and  Inv.  Co  ... 

China  Resources  Enterprise  Ltd  .-. 

China  Steel  Corporation 

China  Strategic  Holdings  Ltd 

Chinese  Estates  Holding 

Cho  Hung  Bank 

Christiana  Bank  OG  Kredithasso  

Christies  Intemational  PLC 

Ciba  Specialty  Chemicals 

Cifra  S.A.  de  CV 

Circle  Energy  Inc 

Circumpacific  Energy  Corp 

Claude  Resources  Inc 

Coats  Viyella  PLC  

Coca-Cola  Amafil  Ltd  

Coca-Cola  Beverages  PLC  

Cokxiy  Pacific  Explorations  Ltd 

Columbia  Yukon  Resources  Ltd 

Commonwealth  Energy  Corp  

Compagnie  Des  Machines  Bull 

Companhia  Acos  Especiais  itabira  Acesita 

Comjjanhia  Energetica  de  Sao  Paulo 

Companhia  Sklerurgka  Belgo  Mineira 


Country 


File  No. 


United  Kingdom 

Canada  

Canada  

Canada  

Japan  

United  Kingdom 
United  Kingdom 
United  Kingdom 

Australia 

Germany 

Venezuela 

Venezuela 

Argentina  

Japan  

Brazil 

Canada  

Canada  

Australia 

Canada : 


Canada  

Canada  

Canada  

Canada  

United  Kingdom 

Canada  

Jamaica  

Canada  

Canada  

Canada  

Sweden  

Hong  Kong  

Canada  

Canada  

Pern  

Mexico  

Brazil 

Argentina  

Australia 

United  Kingdom 

Panama  

United  Kingdom  . 
Czechoslovakia  . 

Brazil 

Canada  

Canada  

Canada  

Bermuda  

China  

Canada  

Hong  Kong  

BemDuda  ...., 

Hong  Kong  

Hong  Kong  

China  

Hong  Kong  

Hong  Kong  

Korea  

Norway 

United  Kingdom  . 

Switzeriand  

Mexico  

Canada  

Canada  

Canada  

United  Kingdom  . 

Australia 

United  Kingdom  . 

Canada , 

Canada  

Canada , 

France 

Brazil 

Brazil 

Brazil 


82--»934 

82-4414 

82-1647 

82-2143 

82-1264 

82-3138 

82-4426 

82-5 

82-1565 

82-4838 

82-4896 

82-3202 

82-3862 

82-781 

82-3555 

82-1991 

82-4669 

82-4550 

82-4694 

82-3203 

82-3347 

82-4726 

82-4478 

82-4542 

82-4104 

82-3715 

82-4553 

82-4794 

82-1918 

82-4683 

82-1390 

82-1990 

82-171 

82-3911 

82-2744 

82-4760 

82-3868 

82-354 

82-4518 

82^704 

82-4384 

82-4848 

82-3855 

82-3666 

82-4485 

82-4286 

82-3953 

82-4573 

82-4756 

82-4138 

82-4830 

82-4135 

82-4177 

82-3296 

82-3596 

82-3954 

82-4506 

82-3018 

82-1180 

82-4541 

82-4609 

82-458a 

82-3102 

82-1742 

82-1751 

82-2994 

82-4945 

82-1115 

82-4290 

82-4805 

82-4847 

82-3769 

82-3691 

82-3771 
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Issuer  name 


Companhia  Siderurgica  de  Tubarao 

Companhia  Suzano  De  Papel  E  Celulose 

Compania  de  Transporte  de  Energia 

Companion  Building  Material  (Holding) 

Computacenter  PLC 

Concept  Industries  Inc 

Concert  Industries  Ltd  

Consolidated  Pine  Channel  Gold  Corp 

Consolidated  Van  City  Marble  Ltd  

Consolidated  Westview  Mining  

Continental  AG  

Continental  Precious  Minerals  Inc 

Cora  Resources  Ltd  

Comer  Bay  Minerals 

Corporacion  EDC  

Corporacion  Financiera  Reunida 

Corporacion  Financiera  del  Valle  S.A 

Coniente  Resources  Inc 

Credit  Communal  Holding  Dexia  Belgium  . 

Credit  Lyonnais _ 

Credit  Suisse  First  Boston 

Credit  Suisse  Group 

Crestar  Energy  Inc  

Cross  Lake  Minerals  Ltd  

Crown  Limited „. 

Cultor  Ltd „ 

Curion  Venture  Corp  '. 

Curtew  Lake  Resources  Inc 

D  Link  Corp  

DBS  Land  Ltd 

DSM  N.V 

Dah  Sing  Rnancial  Holdings  Ltd 

Oal'ei  Inc 

Dairy  Farm  Intemattonal  Hoklings  Ltd  

Daiwa  Associate  Holding  Limited 

Datacapital  SA 

David  Jones  Limited 

De  Beers  Centenary  AG  

De  Beers  Consolidated  Mines,  Ltd  

Debenhams  Pic  

Debonair  Holdings  Pk: 

Delpet  Resources  Ltd 

Delphi  Group  Public  Ltd  Co  

Delta  Electronics  Public  Co 

Den  Danske  Bank  af  1871  AG  ......~ 

Den  Norske  Bank  AS  .".... 

Deutsche  Bank  AG ,. 

Deutsche  Lufthansa  AG  

Deutsche  Pfandbrief 

Development  Bank  of  Singapore  

Devine  Entertainment  Corp „ , 

Dis  Deutscher  Industrie „.:. , 

Ditek  Software  Corp ., , 

Dixons  Group  PLC „ , 

Dofasco  Ltd 

Dorel  Industries  Inc  

Dresdner  Bank  AG  

Driefontein  Consolidated  Ltd 

Drott  AB 

E.D.  &  F.  Man  Group  PLC  

El  Environmental  Engineering  Concepts 

EMI  Group  PLC 

EMR  Mtorowave  Technotogy 

ERG  S.P.A 

East  Daggafontein  Mines  Ltd 

East  India  Hotels  Ltd 

East  Rand  Gokl  &  Uranium  Co 

East  Rand  Proprietary  Mines  Ltd 

Eastman  Resources  Inc 

Eisai  Co.  Ltd 

Elandstrand  Gold  Mining  Co 

El  Callao  Mining  Corp  

Eteoteq  Networi(  Corp 

Elektrim  S.A ^ 


Country 

Brazil 

Brazil ...„ 

Argentina  

Hong  Kong 

United  Kingdom 

Canada  

Canada  

Canada „. 

Canada 

Canada  

Germany 

Canada  _ 

Canada  

Canada  

Venezuela 

Spain 

Columbia 

Canada  

Belgium 

France „ 

Switzeriand  

Switzeriand  

Canada  

Canada  

Australia 

Finland 

Canada  

Canada  

China 

Singapore 

Nethertands  

Hong  Kong  

Japan  

Hong  Kong 

Bermuda  . 

Mexico 

Australia 

Switzeriand  _ 

South  Africa 

United  Kingdom  

United  Kingdom 

Canada  

United  Kingdom 

Thailand 

Denmark 

Norway '. 

Germany , 

Germany _ 

Germany 

Singapore  

Canada  , 

Germany , 

Canada , 

United  Kingdom , 

Canada  „ 

Canada 

Germany 

South  Africa 

Sweden , 

United  Kingdom 

Canada  

United  Kingdom .. 

Canada  ic., 

Italy  

South  Africa 

India 

South  Africa 

United  Kingdom 

Canada  

Japan 

South  Africa 

Canada  

Finland 

Poland 


File  No. 


82-3842 

82-3550 

82-4878 

82-3982 

82-4863 

82-4003 

82-1003 

82-2583 

82-3052 

82-2601 

82-1357 

82-3358 

82-4571 

82-4698 

82-4914 

82-4780 

82-3437 

82-3775 

82-4606 

82-3662 

82-4705 

82-3477 

82-3641 

82-2636 

82-4498 

82-1643 

82-3602 

82-1978 

82-4849 

82-4507 

82-3120 

82-4272 

82-230 

82-2962 

82-4402 

82-4899 

82-4230 

82-3069 

82-91 

82-4747 

82-4634 

82-1535 

82-4424 

82-4770 

82-1263 

82-3967 

82-334 

82-4691 

82-4822 

82-3172 

82-4118 

82-4716 

82-4782 

82-3331 

82-3226 

82-2800 

82-229 

82-124 

82-4779 

82-4214 

82-1598 

82-373 

82-4143 

82-4745 

82-42 

82-3921 

82-289 

82-239 

82-4421 

82-4015 

82-266 

82-4308 

82-4795 

82-4665 


26800 
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Issuer  name 


Elektro-Eletricdade  

Elevadores  Atlas  S.A , 

Elite  Industries  Ltd 

Email  Limited 

Emgold  Mining  Corp , 

Empire  Alliance  Properties  Irw 

Energy  Africa  Limited  

Engil  Sociedade  Gestora  de  Participacoes 

Enviro  Ex  Inc  

Essex  Resource  Corp  

Evergreen  Intemational  Technology  

Evergreen  Marine  Corp.  Ltd.  Taiwan 

Exbud  SA 

Eybl  International  AG  

F.H.  Faulding  &  Company  Ltd , 

F.V.I.  Fondo  de  Valores  

Falcon  Point  Resources  Ltd , 

Fancamp  Resources  Ltd  

Far-Ben  S.A  de  C.V  

Fastighets  AB  Balder 

Fedsure  Holdings  Ltd  „... 

Fenway  Resources  Ltd 

Finance  One  Public  Co.  Ltd 

Findore  Minerals  Inc 

First  Australian  Resources  N.L  

First  Gold  Resources  Corp 

First  Pacific  Co.  Ltd  , 

First  Quantum  Minerals 

First  Silver  Reserve  Inc 

First  Tractor  Company  Ltd  

Fort)es  Medi  Tech,  Inc  

Forbio  Limited 

Fortis  Amev  

Foschini  Ltd  

Free  State  Consolidated  Gold  Mines 

Frutarom  Industries  1995  Ltd 

Fubon  Insurance  Co.  Ltd 

Fuji  Bank  Limited 

Fuji  Photo  Film  Co.,  Ltd 

Fujitsu  Support  and  Service 

Future  Media  Technologies  Corp 

G.  Accion  S.A.  de  C.V 

GHP  Exploration  Corp ^..., 

GMD  Resource  Corp 

Gallery  Resources  Ltd 

Garban  PLC 

Genbel  South  Africa 

Gencor  Ltd '. 

Geo  2  Limited ,,.. 

Gerdav  S.A 

Gerie  Gold  Ltd 

Giordano  Holding  Ltd 

Gitenne  Exploration  Inc 

Giencar  Explorations  PLC 

Glot)ex  Mining  Enterprises  Inc  

Glorius  Sun  Enterprises  Ltd  

Gold  Fields  Ltd  

Gold  Fields  of  South  Africa  Ltd 

Gold  Peak  Industries  (Holdings)  Ltd 

Gold  Ridge  Resources  Inc  

Goldcliff  Resources  Corp  

Golden  Kootenay  Resources  Inc  

Golden  Peaks  Resources * 

Golden  Thunder  Resources  Ltd , 

GokJhill  Industries  Inc , 

GokJnev  Resources , 

Goodman  Fielder  Ltd „... 

Govett  Strategic  Investment  Trust  PLC  

Grama  Y  Montero  SAA  

Gran  Cadena  de  Almacenes  Colombianos  , 

Grand  Hotel  Holdings  Ltd 

Grand  Vision  S.A" 

Granges  A.B „ 

Grasim  Industries  Ltd „ 


Country 


File  No. 


Brazil 

Brazil 

Israel 

Australia 

Canada  

Canada  

South  Africa 

Portugal  

Canada  

Canada  

Canada  

China  

Poland 

Austria 

Australia 

Venezuela 

Canada  

Canada  

Mexico  

Sweden  

South  Africa 

Canada  

Thailand 

Canada  

Australia 

Canada  

Hong  Kong  

Canada  

Canada  

China  

Canada  

Australia , 

Belgium 

South  Africa , 

South  Africa 

Israel 

China  

Japan  

Japan  

Japan  

Canada  

Mexico  

Canada  

Canada  

Canada  

United  Kingdom 

South  Africa 

South  Africa 

Australia 

Brazil 

Canada  

Hong  Kong  

Canada  

Ireland 

Canada  

Bermuda  

South  Africa 

South  Africa 

Canada  


Canada  

Canada  

Canada  

Canada  

Canada 

Canada  

Canada  

Australia 

United  Kingdom 

Peoi  

Colombia 

Hong  Kong  

France 

Sweden  

India 


82-4886 

82-4409 

82-2958 • 

82-2951 

82-3003 

82-2215 

82-4306 

82-4246 

82-4857 

82-4410 

82-4525 

82-4420 

82-4815 

82-4820 

82-2882 

82-4695 

82-1713 

82-3929 

82-3600 

82-4800 

82-3839 

82-2303 

82-3536 

82-4163 

82-3494 

82-4778 

82-836 

82-4461 

82-3449 

82-4772 

82-3139 

82-4821 

82-3118 

82-4044 

82-44 

82-4357 

82-4768 

82-4492 

82-78 

82-4885 

82-2406 

82-4590 

82-4600 

82-4071 

82-2877 

82-4904 

82-235 

82-311 

82-4499 

82-4663 

82-1209 

82-3780 

82-4170 

82-1421 

82-4025 

82-4581 

82-^742 

82-204 

82-3604 

82-1903 

82-2748 

82-2546 

82-3343 

82-1052 

82-4162 

82-1080 

82-2009 

82-287 

82-4923 

82-3974 

82-3408 

82-4710 

82-4589 

82-3332 
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Issuer  name 


Country 

Bermuda  

Canada  

Ireland 

Canada  

Switzerland  

Mexico  

Mexico  .....:... 

Mexico 

Mexico  

Panama  ..._ 

Mexico 

Mexico  „ 

Hong  Kong  

China  

Hong  Kong  

Bennuda  

United  Kingdom 

Netherlands  

Hong  Kong  

Hong  Kong  

Germany 

Bermuda  

Canada  

Canada 

United  Kingdom 

Frafx» 

Hong  Kong 

Hong  Kong „ 

Germany 

Canada 

Austraiia 

Canada „ 

South  Africa 

Mexico  

United  "Kingdom 

Canada  

India 

Japan  

Sweden 

Japan  

Hong  Kong 

Hong  Kong \...i 

Gennany  

Austraiia 

Australia 

Hong  Kong 

Netherlands  

Canada y 

Canada  

Germany 

Hong  Kong ;. 

Korea  „ 

India 

Australia 

Canada  

United  Kingdom 

South  Africa 

Canada .' 

Portugal  

Canada  

India , 

Japan 

Canada  

Canada  

Canada  „.. 

Canada  

Canada  

Canada 

Hong  Kong  

Canada ...., 

Canada ..., 

Canada  

Canada , , 

Italy , 


File  No. 


Great  Eagle  Holdings  Ltd 

Green  River  Petroleum _ 

Greencore  Group 

Gresham  Resources  Inc 

Gretag  Imaging  Holding  AG 

Grupo  Financiero  Banamex  Accival 

Grupo  Financiero  Bancomer  S.A.  de  C.V 

Gaipo  Financiero  Invermexico  S.A.  de  C.V 

Gaipo  Gigante,  S.A.  de  C.V 

Gnjpo  Melo  S.A 

Grupo  Mexico  S.A.  de  C.V „ _ 

Grupo  Posadas  S.A.  de  C.V , 

Guangzhou  Investment  Co.  Ltd  

Guangzhou  Shipyard  Int'l ! 

Guongdong  Investment  Ltd 

HB  International  Holdings  Ltd  

HSBC  Holdings  PLC 

Hagemeyer  N.V 

Hang  Lung  Development  Co.  Ltd „ ^. 

Hang  Seng  Banl<  Ltd  ., 

Hannover  Ruciwersicherunge  

Hanny  Holdings  Ltd 

Hartxjur  Petroleum  Company  Ltd  

Hamiac  Pacific  Inc  

Hartstone  Group  PLC 

Havas  S.A „ „ ^ 

Henderson  Investment  Ltd  

Henderson  Land  Developrrwnt  Co.  Ltd 

Henkel  KGAA  , 

Hera  Resources  Inc »., 

Herald  Resources  Ltd ; 

Highgrade  Ventures  Ltd  

Highveld  Steel  &  Vanadium  Corp  Ltd  

Hilasal  Mexicana  S.A.  de  C.V 

Hillsdown  Holdings  PLC „ 

Hilton  Petroleum  Ltd _ 

Hindaico  Industries  Ltd 

Hino  Motors  Ltd 

Hoganas  AB  

Hokuriku  Bank  Ltd 

Hong  Kong  &  China  Gas  Co.  Ltd 

Hopewell  Holdings  Ltd ^ 

Hombach-Baumarkt  AG 

Howard  Smith  Ltd .-. 

Hoyts  Cinemas  Ltd :. 

Hualing  Holdings  Limited .*. 

Hunter  Douglas  NV  ..f.,.,..^^. 

Hyatt  Financial  Corp .^...,. 

Hymex  Diamond  Corp 

Hypothekenbank  in  Essen  AG  ,..„ 

Hysan  Development  Co  

Hyundai  Motor  Company 

I.T.C.  Limited  - 

ICI  Australia  Ltd 

Image  Processing  Systems  Inc 

Imasco  Ltd 

Impala  Platinum  Holdings  Ltd  

Imperial  Metals  Corp ,...„ 

Inapa  Investimentos  Particpacoes  e  Gesta  ~ 

Inca  Pacific  Resources  Inc 

Indian  Oil  Corp  Ltd  — ... 

Industrial  Bank  of  Japan 

Insular  Explorations  Ltd 

Insulpro  Industries  Inc  

International  Chargold  Resources  Ltd 

Interruitional  Damascus  Resources 

International  PBX  Ventures  Ltd 

international  Paritside  Prod.  Inc ;. 

International  Pipe  Ltd  „ 

International  Road  Dynamics  Inc  

Intemational  Rochester  Energy  Corp 

International  Roraima  Gold  Corp  , 

Intemational  Tower  Hill  Mines  Ltd 

Interpump  Group  S.p.A  _ 


82-3940 
82-4858 
82-4908 
82-3625 
82-4841 
82-3325 
82-3273 
82-3447 
82-3142 
82-4893 
82-4582 
82-3274 
82-4274 
82^*036 
82-3772 
82-3949 
82-683 
82-4865 
82-1439 
82-1747 
82-4627 
82-3638 
82-3427 
82-4122 
82-3022 
82-2879  - 
82-3964 
82-1561 
82-4437 
82-3656 
82-4295 
82-2257 
82-596 
82-4743 
82-1407 
82-4709 
82-3428 
82-1388 
82-3754 
"82-1045 
82-1543 
82-1547 
82-3729 
82-4538 
82-4809 
82-4195 
82-3741 
82-4656 
82-2090 
82-4883 
82-1617 
82-3423 
82-3470 
82-4625 
82-4244 
82-118 
82-359 
82-1032 
82^4864 
82-1665 
82-4894 
82-4752 
82-1827 
82-3281 
82-4385 
82-521 
82-2635 
82-2794 
82-3850 
82-3899 
82-2206 
82-3988 
82-3248 
82-4511 
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Issuer  name 


CkHjntry 


File  No. 


Interstar  Mining  Group  Inc 

Iron  Carbide  Australia  Ltd  „ 

Iscor  Limited 

Iwais  International  Holdings  

J.  Sainsbury  PLC 

JD  Group  Limited  

JD  Wetherspoon  pic 

JG  Summit  Holdings  Inc 

JNR  Resources  Inc  

JSC  Azovstal  

JSC  Kazanskaya  Gorodskaya  Telefonnaya 

JSC  Khantymansiyskokrtelecom  

JSC  Nizhegorodsvyasinform  

JSC  Nizhnekamskneftekhim 

JSC  Nizhnekamskshina , 

JSC  Primorsk  Shipping  Coip  

JSC  Samaraenergo 

JSC  Vralsvyasinfonn  '. 

Jamaica  Broilers  Group  Ltd 

Japan  Airlines  Company  Ltd  

Japan  Telecom  Co  

Jardine  Matheson  Holdings  Ltd 

Jardine  Strategic  Holdings  Ltd  

Jasmine  International  PLC  

Jinhui  Holdings  Co  

Jinhui  Shipping  and  Transportation  Ltd  

John  Keells  Holdings  Ltd 

Johnson  Matthey  PLC 

Joint  Stock  Co.  Buryatzoloto „ 

Joint  Stock  Co.  Aeroflot 

Jordex  Resources  Inc 

Joutel  Resources  Ltd 

Julius  MeinI  International  AG  

Justsystem  Corp 

K.  Wah  International  HoWings  Ltd  

KGHM  Polska  Miedz  S.A. 

Kamps  AG  

Kap  Resources  Ltd 

Kawasaki  Heavy  Industries  Ltd 

Kelso  Technologies  Inc  

Kettle  River  Resources  Ltd  

Key  Anacon  Mines  Ltd 

Kidston  Gold  Mines  Ltd 

Kimberty  Clark  de  Mexico  

Kinetic  Power  Ltd  , 

Kingboard  Chemical  Holdings  Ltd 

Kingfisher  PLC 

Kirin  Brewery  Co  

Klondike  Gold  Corp  

Kobe  Steel  Ltd 

Komercni  Banka  A.S 

Koninklijke  Hoogovens  NV „ 

Koninklijke  Wessanen  N.V  

Kookaburra  Resources  Ltd 

Kookmin  Bank  

Krones  AG 

Kumagai  Gumi  (H.K.)  Ltd 

LG  Electronk»  Inc  

Lie  Care  AB  

Ladbroke  Group  PLC  

Lai  Sun  Development  Company  

Landesbank  Rheinland-Pfalz 

Latas  de  Aluminos  S.A 

Laura  Ashley  Holdings  PLC  

Leader  Mining  International  Inc 

Legend  Holding  Ltd  

Lend  Lease  Corp  Ltd 

Lenzing  AG 

Litterty  Life  Associatkin  of  South  Africa  

Lion  Land  Berhad 

Ltoyds  Group  PLC  '. 

Loblau  Companies  Ltd  

Lojas  Arapua  S.A  

LonrtK)  Africa  PLC 


Canada  „ 

Australia 

South  Africa 

Bermuda  

United  Kingdom 

South  Africa  

England 

Philippines  

Canada  


Ukraine  

Russia 

Russia 

Russia 

Russia 

Russia 

Russia 

Russia 

Russia , 

Jamaica 

Japan  

Japan  

Hong  Kong  

Bermuda  

Thailand 

Hong  Kong  

Benmuda  

Sri  Lanka  

United  Kingdom 

Russia 

Russia 

Canada  

Canada  

Austria 

Japan  

Bennuda  

Poland 

Germany 

Canada  

Japan  

Canada  

Canada 

Canada  

Australia 

Mexico , 

Australia , 

Caymen  Islands  . 
United  Kingdom  . 

Japan  

Canada  

Japan  

Czech  Republic  . 

Netheriands  

Netheriands  

Canada  

Korea  

Gemiany 

Hong  Kong  

Korea  

Sweden 

United  Kingdom  . 

Hong  Kong  

Germany 

Brazil 

United  Kingdom  . 

Canada  

Hong  Kong ., 

Australia 

Austria 

South  Africa 

Malaysia 

United  Kingdom  . 

Canada  , 

Brazil 

United  Kingdom  ., 


82-3759 

82-1386 

82-3826 

82-4765 

82-913 

82-4401 

82-4416 

82-3572 

82-4720 

82-4846 

82-4754 

82-4823 

82-4642 

82-4791 

82-4792 

82-4717 

82-4708 

82^545 

82-3720 

82-122 

82-3943 

82-2963 

82-3085 

82-4876 

82-3765 

82-4054 

82-3854 

82-2272 

82-4619 

82-4592 

82-3200 

82-502 

82-4554 

82-4732 

82-3853 

82-4639 

82-4793 

82-2319 

82-4389 

82-2441 

82-666 

82-23 

82-2351 

82-3308 

82-4746 

82-4082 

82-968 

82-188 

82-3017 

82-3371 

82-4154 

82-4481 

82-1306 

82-2740 

82-4447 

82-3871 

82-4029 

82-3857 

82-4773 

82-1571 

82-3878 

82-4930 

82-4598 

82-1356 

82-2467 

82-3950 

82-3498 

82-3207 

82-3924 

82-3342 

82-4235 

82-4918 

82-4512 

82-4753 
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Issuer  name 


Country 

United  Kingdom  

France „ 

Canada 

Russia 

Canada  

Australia 

Bermuda  

India 

Brazil 

South  Africa 

Sweden  

Hong  Kong 

Germany , 

Canada  

United  Kingdom 

Japan  

Canada  

Austria 

Japan  

Russia 

Canada 

Australia 

Finland 

Finland 

Turtcey 

Canada  

Japan ....„ 

Canada 

Luxembourg 

Canada  .'. 

Canada  

Canada  

Egypt 

Japan 

Japan  .". 

Canada  

Canada  _ „. 

Bermuda  

Australia 

Canada  

Canada  

Canada  

Canada  „ 

Hungary  

Canada » 

Japan 

Canada 

Netherlands  

Mexico  

South  Africa 

Canada 

United  Kingdom 

Australia 

Switzerland  

Hong  Kong _ 

Canada  

Canada  

United  Kingdom , 

Japan  

Papua  New  Guinea 

Japan  , 

Canada  '. 

Russia 

Australia 

Australia „. 

Canada ., 

Iceland  „ 

Canada _ 

Canada  

Canada  

British  Columbia  

Canada  

NetheriEVKls  

Russia „ 


File  No. 


Ltd 


Lonrho  PLC 

Louis  Dreyfus  Citms  S.A 

Lucero  Resource  Corp 

Lukoil  Co 

MCK  Mining  Corp 

MIM  Holdings  Ltd  

Magician  Industries  Holdings  Inc  .. 

Mahindra  &  Mahindra 

Makro  Atacadista  SA 

Malbak  Ltd 

Mandamus  Fastigheter  AB 

Mandarin  Oriental  International  Ltd 
Mannesmann  Aktiengesellschaft ... 

Maple  Minerals  Inc  

Marks  and  Spencer  PLC 

Marubeni  Corp ........„.W....... 

Maximum  Resources  Inc _ 

Mayr  Melnhof  Karton 

Mega  Chips  Corp  

Menatep  Bank 

Menora  Resources  Inc 

Menzies  Qokl  N.L 

Merita  Ltd 

Metsa  Seria  OY 

Midya  Holding  AS 

Mill  City  Gold  Mining  Corp  

Minebea  Co.  Ltd 

Minora  Rayrock  Inc  

Minorco  SA 

Minto  Explorations  Ltd „ 

Mishibishu  Gold  Corp 

Mispec  Resources  Inc 

Misr  international  Bank  SAF  

Mitsubishi  Corp 

Mitsui  Marine  and  Fire  Insurance  Co, 

Molson  Companies  Ltd 

Mosaic  Technologies  Corp 

Moulin  international  Holding  Ltd 

Mount  Burgess  Gold  Mining  Co 

Mount  Real  Corp  

Mt.  Leyshon  Gold  Mines  Ltd  

Multivision  Communications  Corp 

Mustang  Gold  Corp  

NABI  North  American  Bus  Industries  RT 

NTS  Computer  Systems  Ltd  

NTT  Mobile  Communk»tkxis 

NTT  Resources  Ltd  

NV  Verenigd  Bezit  VNU  

Nadro  S.A.  de  C.V 

Nampak  Limited 

National  Bank  of  Canada „. „. 

ftotjonal  Grid  Holding  PLC 

National  Mutual  Holdings  Ltd  

Nestle  S.A _... 

New  World  Infrastructure 

NewCoast  Silver  Mines  Ltd 

Newport  Petroleum  Corp 

Newsquest  Pic 

Nissan  Motor  Co _ .'. 

Niugini  Mining 

Nomura  Securities  Co.  Ltd 

Nora  Exploration  Inc 

Norilsk  Nickel 

Normandy  Mining  Ltd 

North  Ltd „ 

Norttwm  Abitibi  Mining  Corp 

North  Light  Communications , 

North  Orion  Explorations  Ltd , ..., 

Nofthpoint  Resources  Ltd , 

Northstar  Energy  Corp  

Nu-Apex  Energy  Corp 

Nuinsco  Resources  Ltd 

Nuti-eco  Holding  N.V 

OJS  Bashinformsvyaz 


82-191 

82-4505 

82-1756 

82-4006 

82-3938 

82-173 

82-4358 

82-4479 

82-4095 

82-3751 

82-4771 

82-2955 

82-4232 

82-3650 

82-1961 

82-616 

82-3923 

82-4052 

82-4861 

82-4155 

82-4289 

82-4536 

82-4365 

82-3696 

82-4843 

82-3076 

82-4551 

82-3471 

82-206 

82-4119 

82-2682 

82-4661 

82-4629 

82-3784 

82-4755 

82-2954 

82-4787 

82-3970 

82-1235 

82-4689 

82-1753 

82-2260 

82-4724 

82-4925 

82^»354 

82-4884 

82-3786 

82-2876 

82-4611 

82-3714 

82-3764 

82-4207 

82-4438 

82-1252 

82-4218 

82-4123 

82-4557 

82-4735 

82-207 

82-1230 

82-3872 

82-3329 

82-4270 

82-1975 

82-2531 

82-4749 

82-4799 

82-3153 

82-4645 

82^577 

82-4425 

82-1846 

82-4927 

82-4836 
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OJS  Ckxicem  StiroJ 

OJS  Electrosvyaz 

OJS  Kazakhtelecom , 

OJS  Nyzhniodniprovsky  Pipe  Rolling  Plant 

OJS  Svyazinfomn , 

OJS  Svyazinform  of  Samara 

OJS  Ultmatta 

OJSC  Dniproenergo  

OJSC  Rostevenergo 

OMV  AG  

Ocean  Diamond  Mining  Holdings 

Ocean  Resources  N.L 

Olympus  Optical  Co  

Onfem  Holdings  Ltd 

Osterreichische  ElcktrizHatswirtschafts  

Oxiteno  S.A  

PAE  (Thailand)  Public  Co.  Ltd  

Pacific  Andes  Int'l  Holdings  Ltd 

Pacific  Galleon  Mining  Ltd 

Pacific  Northwest  Capital  

Pacific  Vista  Industries  Inc  

Pannonplast  RT 

Panterra  Minerals  Inc  

Paramount  Ventures  &  Finance  Inc 

Parit)as 

Parkcrest  Exploration  Ltd  

Parkland  Industries  Ltd 

Patimas  Computers  Bertiad  _. 

Paul  Y  ITC  Construction  Holdings^Ltd 

Pearl  Oriental  Holdings  Ltd  

Pearson  PLC  

Pelonjs  Navigation  Systems  Inc  

Peninnsula  &  Oriental  Steam  Navigation  ... 

Pentland  Industries  PLC 

Pepkor  Ltd 

Perdigao  S.A  

Perdigao  S.A.  Comercio  e  Industria 

Perez  Companc  S.A 

Perfect  Fry  Corp 

Petrolem  Brasileiro  S.A.-Petrobras  

Pharmex  Industries  Inc , 

Phoenix  Canada  Oil  Co.  Ltd  

Pkjneer  lntematk}nal  Ltd 

Platexco  Inc 

Pokphand  C.P.  Co.  Ltd  

Potyphalt  Inc 

Position  Inc 

Power  Corp  of  Canada 

Power  Financial  Corp 

Premier  Oil  PLC 

President  Enterprises  Co 

Pricer  AB  

Prime  Resources  Group,  Inc 

Private  Equity  Holding  AG 

Prokom  Software  S.A 

Promatek  Industries  Ltd  

Promise  Co.  Ltd 

Prosieben  Media  AG  

Prudential  Corporation  PLC 

P.T.  Jakarta  Int'l  Hotels  &  Dev 

PTT  Exploration  Production  PLC  

Puma  AG  Rudolf  Dassler  Sport 

Q  P  Corporation  

QNI  Limited 

RAO  Gazprom  

RAO  Unified  Energy  Systems 

RBS  Participacoes  S.A 

RBS  RV  de  Florianopolis  S.A  

RWE  AG  

Radio  Gaucha  S.A » „ 

Raffles  Medical  Group 

Railtrack  Group  PLC  

Rampton  Resource  Corp 

Randfontein  Estates  Gold  Mining 


Country 


File  No. 


Ukraine  

Russia 

Kazakhstan 

Ukraine  .'. 

Russia 

Russia 

Ukraine  

Ukraine  

Russia „... 

Austria 

Soutti  Africa 

Australia 

Japan  

Bermuda  

Austria 

Brazil 

Thailand 

Bermuda 

Canada 

Canada  

Canada  

Hungary 

Canada 

Canada  

France 

Canada  

Canada 

Malaysia 

Hong  Kong  

Bermuda  

United  Kingdom 

Canada  

United  Kingdom 
United  Kingdom 

South  Africa 

Brazil 

Brazil 

Argentina  

Canada  

Brazil 

Canada  

Canada 

Australia 

Canada  

Bemiuda 

Canada  

Canada  

Canada  

Canada  

United  Kingdom 

Taiwan  

Sweden  

Canada  

Germany 

Poland 

Canada  

Japan  

Germany 

United  Kingdom 

Indonesia  

Thailand 

Germany , 

Japan , 

Australia 

Russia 

Russia 

Brazil 

Brazil 

Germany 

Brazil 

Singapore  

United  Kingdom  . 

Canada  

South  Africa 


82-4905 

82-4740 

82-4921 

82-4814 

82-4768 

82-4689 

82-4859 

82-4844 

82-4839 

82-3209 

82-4046 

82-4872 

82-3326 

82-3735 

82-4381 

82-4148 

82-4775 

82-4031 

82-3258 

82-4828 

82-2829 

82-4548 

82-3597 

82-2207 

82^559 

82-4090 

82-4644 

82-4891 

82-4217 

82-4350 

82-4019 

82-4393 

82-2083 

82-1219 

82-3925 

82-4628 

82-4431 

82-3295 

82-1609 

82-4448 

82-4834 

82-3936 

82-2701 

82-4679 

82-3260 

82-4585 

82-4536 

82-137 

82-1716 

82-2617 

82-3424  . 

82-4723 

82-1503 

82-4929 

82-4700 

82-1351 

82-4837 

82-^621 

82-1477 

82-4397 

82-3827 

82-4369 

82-4750 

82-3834 

82-4670 

82-4077 

82-4338 

82-4340 

82-4018 

82-4341 

82-4926 

82-4282 

82-4579 

82-267 
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Issuer  name 


Randsburg  International  Gold  Corp 
Raptor  Capital  Corporation 
Ravenhead  Recovery  Corp 
Rayrock  Yellowknife  Resources  Inc 
Raytec  Capital  Corp 

Redwood  Energy  Ltd 

Rembrandt  Group  Ltd 

Renong  Bertiad  

Rentokil  Group  PLC  

Resorts  World  Berhad 

Rheinische  Hypothekenbank 

Rhodia-Ster  S.A 

Rich  Minerals  Corp 

Rivera  Explorations  Inc 

Rock  Resources  Inc  .,i«i^»*^;;... 

Rolls-Royce  PLC  ....../..... 

Roly  International  Holdings  Ltd  

Rossi  Residencial  S.A 

Royal  Nedlloyd  Group  NV 

Royal  and  Sun  Alliance  Insurance 

Royaledge  Resources  Inc  

Roycefield  Resources  Ltd  

S.A.  Fabrica  de  Productos  Alimentictos 

SAIA-Burgess  Electronics  

SGS  Societe  Generale  de  Surveillance 

Sage  Group  Limited  

Saipem  SPA 

Sakura  Bank  Ltd 

Salhus  Brandon  Gold  Corp  

Samsung  Heavy  Industries  Co.  Ltd  

San  Miguel  Corp 

Sancor  Cooperatives  Unidas  Ltd' 

Sandvik  AB 

San  Luis  Corporacion  SA  de  CV  

Santos  Ltd  

Sanwa  Bank  Ltd  

Sanyo  Electric  Co 

Sasol  Ltd „ 

Scottish  Power  PLC  „ 

Sears  PLC  

Security  Capital  U.S.  Realty 

Sedex  Mining  Corp 

Seine  River  Resources,  Inc 

Selecta  Group 

Selfridges  PLC _ 

Senco  Sensors  Inc 

Senetek  PLC  „. 

Sennen  Resources 

Seversky  Tube  Works  

Sharp  Corp  , 

Sheffield  Resources  Inc  , 

Shinawata  Satellite  Public  Co.  Ltd 

Shiseido  Company  Ltd  

Shun  Tak  Holdings , 

Siam  Commercial  Bank  Public  Co  Ltd  ... 

Side! 

Siderar  S.A.I.C 

Sidemrgica  Venezolana  Sivensa 

Siebe  Pic  

Sikaman  Gold  Resources  Ltd  

Simsmetal  Ltd 

Singapore  Telecommunications  Ltd 

Singulus  Technologies  AG 

Slovnaft,  A.S 

Smartire  Systems  Inc 

Smedvig  A.S 

Smit  Internationale  N.V  ; 

Societe  Generale 

Societe  Generale  d'Entreprises  SGE 

Solaia  Ventures  Inc 

Solvay  SA '. 

Sonera  Group 

Sons  of  Gwalia  N.L  

South  African  Breweries  Ltd 


Country 

Canada  

Canada  

Canada  

Canada  

Canada 

Canada  

South  Africa 

Malaysia 

United  Kingdom 

Malaysia 

Germany 

Argentina  

Canada  

Canada  

Canada  

United  Kingdom 

Bermuda  

Brazil 

Netheriands  

England 

Canada  

Canada  

Brazil 

Switzeriand  

Switzertand 

South  Africa 

Italy 

Japan  

Canada  

Korea 

Philippines  

Argentina  

Sweden ^ 

Mexico  

Australia 

Japan  

Jajsan 

South  Africa  

United  Kingdom  

United  Kingdom  

Luxembourg 

Canada  

Canada  .". 

Switzertand  

United  Kingdom 

Canada 

United  Kingdom 

Canada  

Russia 

Japan , 

United  Kingdom 

Thailand 

Japan  

Hong  Kong , 

Thailand _.., 

France , 

Argentina  

Venezuela , 

United  Kingdom 

Canada  

Australia 

Singapore  

Gemiany 

Russia 

Canada .'. 

Nonway  

Netheriands  „ 

France 

France 

Canada  

Belgium 

Finland 

Australia 

South  Africa 


File  No. 


82-4854 

82^599 

82-521 

82-378 

82-3553 

82-4349 

82-3760 

82-4166 

82-3806 

82-3229 

82-4915 

82-3942 

82-2832 

82-2945 

82-4504 

82-2821 

82-4364 

82-4638 

82-1056 

82-4860 

82-4388 

82-4149 

82-4870 

82-4810 

82-4856 

82-4241 

82-4776 

82-3055 

82-842 

82-4091 

82-306 

82-4476 

82-1463 

82-2867 

82-34 

82-4711 

82-264 

82-631 

82-3100 

82-4817 

82-4757 

82-3587 

82-2942 

82-4594 

82-4818 

82-371 1 

82-875 

82-2238 

82-4101 

82-1116 

82-4777 

82-4527 

82-3311 

82-3357 

82-4345 

82-4396 

82-4328 

82-3080 

82-2142 

82-1651 

82-3838 

82-3622 

82^764 

82-3721 

82-2787 

82-3551 

82-4892 

82-3501 

82-4781 

82-4850 

82-2691 

82-4912 

82-1039 

82-303 
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Issuer  name 

South  African  Breweries  PLC 

South  Aftican  Land  &  Exploration  Co  

South  China  Morning  Post  

Southcorp  Holdings  Ltd 

Southern  Cross  Resources 

Southern  Pacific  Petroleum  N.L 

Southvaal  Holdings  Ltd  

St.  Dupont  S.A 

St.  George  Bank  Ltd 

St.  Jude  Resources  Ltd 

Stampede  Oils  Inc 

Star  Telecom  International  Holding  Ltd 

Strlight  International  Holdings  Ltd  

Starrex  Mining  Corp 

State  Bank  of  India 

Statoil  Den  Norske  Stats  Otjeselskap  AS  

Stilfontein  GokJ  Mining  Co 

Stina  Resources  Ltd 

StratatxHjnd  Minerals  Corp 

Sumitomo  Bank  Ltd 

Sumitomo  Metal  Industries  Ltd 

Sumitomo  Trust  &  Banking  

Summit  Resources  Ltd 

Sun  Hung  Kai  Properties  Ltd  

Sur  American  Gold  Corp 

Sevdala  Industri  A.B , 

Swire  Pacific  Ltd 

Synex  International  Inc _ : 

TAB  Limited  , 

TMP  Industrial  Mineral  Park  Mining 

Tatxx»rp  Holdings  Ltd  

Tai  Cheung  Holdings  Ltd 

Takefuji  Corporation  

Tapajos  Gold  Inc  

Tata  Hydro-Electric  Power  Supply  Co  

Tata  Power  Company 

Taylor  Nelson  AGB  PLC  

Techtronlc  Industries  Co  „ 

Telebackup  Systems  Inc  

Televisao  Gaucha  S.A 

Television  Broadcasts  Ltd  

Tenaga  Nasional  Bertiod 

Terra  Mannix  Inc  ._. 

Tessenderto  Chemk: .'. 

Thai  Farmers  Bank  Public  Company  Ltd 

Thai  Telephone  and  Telecommunications 

Thyssen  Avtiengesellschaft  

Tofas  Turk  Otomobil  Fabrikasi  A.S 

Tokai  Bank  Ltd  

Tomon'ow  Intematkmal  Hoidings  Ltd 

Tomra  Systems  A/S  

Topcall  International  AG , 

Topper  Gold  Corporation _ „ 

Toscana  Resources  Ltd  ^ 

Total  Access  Communications 

Toyobo  Co  

Toyota  Motor  Co.  Ltd  

Transportadora  de  Gas  del  Norte  S.A 

Trimin  Resources  Inc  

Trincana  Resources  Ltd 

Trio  Gold  Corp 

Troymin  Resources  Ltd 

Tnjiy  International  Holdings 

Trust  Company  of  Australia  Ltd  

Tsingtao  Brewery  Company  Ltd 

Tung  Fong  Hung  Holdings  Limited  

Tusk  Energy  Inc  

Tyumen  Air  Company 

UBS  AG 

USA  Video  Corporatk)n „ 

Ungava  Minerals  Corp 

Unione  Immobiliare  SPA  

United  Bank  for  Africa 

United  Biscuits  PLC 


Country 


File  No. 


United  Kingdom 

South  Africa 

Hong  Kong  

Australia 

Canada  

Australia 

South  Africa 

Frarwe 

Australia 

Canada  

Canada  

Bemnuda 

Bermuda  

Canada  

India 

Nonway  

South  Africa  ...... 

Canada  

Canada  

Japan  

Japan , 

Japan , 

Canada 

Hong  Kong  

Canada  

Sweden  

Hong  Kong 

Canada  

Australia 

Canada  

Australia 

Bermuda 

Japan  

Canada  

India 

India 

England 

Hong  Kong  

Canada  

Brazil 

Hong  Kong 

Malaysia 

Canada  

Belgium 

Thailand 

Thailand 

Germany 

Turkey 

Japan  

Bermuda 

Norway 

Austria 

Canada  

Canada  

Thailand 

Japan 

Japan  

Argentina  

Canada  

Canada  , 

Canada 

Canada  , 

Cayman  Islands  . 

Australia 

China  

Cayman  Islands  ., 

Canada  

Russia 

Switzeriand  

Canada  

X^anada  

Italy 

Nigeria  

United  Kingdom  .. 


82-^938 

82-59 

82-3327 

82-2692 

82-4831 

82-353 

82-197 

82-4552 

82-3809 

82-4014 

82-3605 

82-3654 

82-3594 

82-3755 

82-4524 

82-3444 

82-301 

82-2062 

82-3284 

82-4395 

82-3507 

82-4617 

82-2922 

82-1755 

82-4783 

82-3593 

82-2184 

82-862 

82-4801 

82-4887 

82-3841 

82-3528 

82-4622 

82-:4496 

82-3704 

82-3733 

82-4668 

82-3648 

82-4701 

82^-4339 

82-1072 

82-3677 

82-4829 

82-4785 

82-4922 

82-3744 

82-4681 

82-3699 

82-4811 

82-4256 

82-3334 

82-4786 

82-2694 

82-4434 

82-4314 

82-1172 

82-208 

82-3845 

82-1833 

82-4796 

82-2127 

82-3503 

82-3700 

82-1443 

82-4021 

82-4152 

82-3297 

82-4789 

82-4853 

82-1601 

82-4436 

82-4903 

82-4804 

82-3079 
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Issuer  name 


United  Film  &  Video  Holdings  Lid 

Univa  Inc 

Universal  S.A 

Unuk  Gold  Corp ,-. , 

Upland  Global  Corp :.. 

Usinas  Siderurgicas  de  Mines  Gerais  S.A 

VF  Capital  Corp „ 

Vaal  Reefs  Exploration  &  Mining  Co , 

Valerie  Gold  Resources  Ltd 

Vannessa  Ventures  Ltd .......: •. 

VediorN.V  _.. „... 

Velcro  Industries,  N.V 

Ventures  Resources  Corp 

ViagAg ;..... 

Viceroy  Resource  Corp 

Victoria  Resource  Corp „ 

Viking  Gold  Corporation ■.. 

Village  Roadshow  Limited „ „ „. 

Visualabs  Inc  .'. 

Voice-It  Solutions  Inc 

Volkswagen  AG  

Vortex  Energy  &  Minerals  Ltd 

Votorantim  Celulose  E  Papel  S.A '. 

Voyageur  Film  Capital 

Vtech  Holdings  Ltd 

WMPBankAG 

Wace  Group  PLC  

Waybum  Resources  Inc 

West  Rand  Consolidated  Mines  Ltd 

Westaim  Corporation „ 

Westem  Deep  Levels  Ltd .....;.... 

Western  Pacific  Gold  Inc i 

Westfalsche  Hypottiekenbank 

Westley  Mines  International  Inc 

Westone  Ventures  Inc .'. '. 

Westpine  Metals  Ltd 

Wesumat  Holding  AG 

Wienerberger  Baustoffindustrie  AG 

Wiggins  Group 

Williams  Creek  Explorations  Ltd  

Willow  Resources  Ltd „ 

Windarra  Minerals  Ltd 

Wing  Lee  Intemational 

Wing  Tai  Holdings  Limited  , „ 

WolfordAG 

Woodside  Petroleum  Ltd „. , 

Woolworths  Holdings  Ltd .' „ 

Wrightson  Ltd ;... 

X-Cal  Resources  Ltd 

Yaletown  Entertainment  Corp  

Yasuda  Trust  &  Banking  Co 

Yeebo  Intemational  Holdings  Ltd 

Yiu  Wing  Intemational  Holdings  Ltd 

Yukong  Limited 

Yukos „ :.., , 

Zero  Hora-Editora  Jomalistica  S.A 

Zodiac  Technologies  Inc  „ ) 

Ztest  Electronics  Inc „ 

Zurich  Allied  AG 

Zurich  Insurance  Company ., , 


Country 

Canada  

Canada  „ 

Poland „ 

Canada  

Canada  

Brazil 

Canada 

South  Africa 

Canada  

Canada  >. 

Netherlands  

Neth.  Ant , 

Canada  

Germany 

Canada  

Canada  

Canada  „ 

Australia 

Canada  

Canada  

Germany 

Canada  

Brazil 

Canada  

Bermuda  

Austria 

United  Kingdom  ...„ 

Canada  , 

South  Africa 

Canada  

South  Africa 

Canada  „ 

Gemriany 

Canada  

Canada  

Canada  

Germany 

Austria 

United  Kingdom 

Canada  _.... 

Canada  

Canada . 

Bermuda  

Singapore 

Austria 

Australia , 

South  Africa 

New  Zealand 

Canada  

Canada  

Japan  

Bemiuda 

Bermuda  

Korea 

Russia 

Brazil 

Canada  

Canada  

Switzertand 

Switzeriand 


File  f^. 


82-3859 

82-2570 

82-4502 

82-4653 

82-4346 

82-3902 

82-4868 

82-56 

82-3339 

82-4473 

82-4654 

82-145 

82-4575 

82-4343 

82-1193 

82-2888 

82-4560 

82-4513 

82-4767 

82-1743 

82-2188 

82-3462 

82-3383 

82-4816 

82-3565 

82-4845 

82-2369 

82-3740 

82-314 

82-4784 

82-58 

82-4521 

82-4940 

82-1088 

82-4890 

82-3116 

82-4888 

82-4316 

82-4812 

82-3146 

82-3843 

82-561 

82-4916 

82-4632 

82-4403 

82-2280 

82-4900 

82-3646 

82-1655 

82-4336 

82-4583 

82-3869 

82-3655 

82-3901 

82^209 

82-4337 

82-1281 

82-4637 

82-4901 

82-4319 
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8IUJNQ  CODE  801 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  34-^1389;  Pile  No.  SR-CBOE- 
99-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated,  To  Terminate  its  Lease 
Deposit  Fee  Program 

May  11, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  26, 
1999,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  terminate  its 
$500  lease  deposit  fee  requirement.  The 
requirement  is  currently  set  forth  in 
CBOE's  Membership  Fee  Circular  and 
would  be  deleted  from  that  Circular 
under  this  proposal. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  terminate  CBOE's  lease 


deposit  fee  program.  Under  this 
program,  every  CBOE  member  that  is  a 
lessee  of  a  CBOE  membership,  a 
member  organization  nominee  on  a 
leased  CBOE  membership,  or  a  Chicago 
Board  of  Trade  ("CBOT")  Exerciser 
member  of  CBOE  who  is  leasing  a  CBOT 
membership  (a  CBOT  delegate)  is 
required  to  submit  a  $500  lease  deposit 
fee  to  the  Exchange.  The  Exchange  uses 
this  lease  deposit  fee  to  satisfy  any  debts 
owed  by  the  member  to  the  Exchange 
upon  the  member's  termination  fi'om 
membership.  Upon  the  completion  of 
the  membership  termination  process, 
the  Exchange  returns  to  the  lessee, 
nominee,  or  delegate,  without  interest, 
any  portion  of  the  lease  deposit  fee 
remaining  after  payment  of  any 
Exchange  debts  owed  by  the  lessee, 
nominee,  or  delegate. 

The  original  purpose  of  the  lease 
deposit  fee  program  was  to  provide  the 
Exchange  with  a  source  of  collateral  in 
the  event  a  lessee,  nominee,  or  delegate 
owed  money  to  the  Exchange.  The 
Exchange  is  now  proposing  to  eliminate 
the  program  because  the  costs  of 
administering  the  program  have  been 
exceeding  the  benefits  derived  from  the 
program.  Additionally,  the  Exchange 
has  other  means  of  collecting  monies 
owed  to  the  Exchange  by  members, 
including  lessees,  nominees,  and 
delegates.  These  include  CBOE's 
Integrated  Billing  System  under  CBOE 
Rule  3.23  pursuant  to  which  a  member's 
Exchange  fees  are  drafted  by  the 
Exchange  against  a  CBOE  Clearing 
Member  designated  by  the  member,  the 
requirement  under  CBOE  Rule  3.8(a)(2) 
that  a  member  organization  guarantee  its 
nominees'  obligations  to  the  Exchange, 
and  the  authority  of  the  Chairman  of  the 
Exchange's  Executive  Committee  to 
suspend  a  current  member  (or  bar  a 
former  member)  imtil  pajmient  of  past 
due  amoimts  owed  to  the  Exchange  is 
made. 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act,3  in  general,  furthers  the 
objectives  of  Section  6(b)(4)  of  the  Act,* 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
bitfden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited  - 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for  , 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and 
subparagraph  (f)  of  Rule  19b-4 
thereunder."  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-18  and  should  be 
submitted  by  June  7, 1999. 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  15  U.S.C.  78f. 

*  15  U.S.C.  78{{b)(4). 


5 15  U.S.C.  78s(b)(3)(A). 
» 17  CFR  240.igb-4(f)(2). 

'  In  reviewing  the  proposed  rule  change,  the 
Commission  considered  its  potential  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-12355  Filed  5-14-99;  8:45  am) 

BILUNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1386;  File  No.  SR-NYSE- 
99-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Rule  79A.15 

May  10. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  10, 
1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Sectirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
emiendments  to  Exchange  Rule  79A.15, 
to  provide  that  deactivation  of  Quote 
Assist  will  require  that  the  specialist 
review  that  decision  with  a  Floor 
Official  as  soon  as  practicable,  and  no 
later  than  three  minutes  from  the  time 
of  deactivation.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  in  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  January  1997,  Commission  Rule 
llAcl-4  under  the  Act  ("Display 
Rule")3  became  effective.  The  Display 
Rule  requires  specialists  to  display 
immediately,  i.e.,  as  soon  as  practicable, 
which  imder  normal  market  conditions 
means  no  later  than  30  seconds  from  the 
time  of  receipt,  the  price  and  full  size 
of  customer  limit  orders  that  would 
improve  the  bid  or  offer  in  a  seciu'ity. 
On  January  7, 1997,  the  Exchange 
implemented  a  Display  Book'* 
enhancement  known  as  "Quote  Assist" 
to  compute  and  disseminate  a  quote 
within  the  30-second  timeframe.  Quote 
Assist  is  designed  to  help  specialists 
comply  with  the  Display  Rule. 

Quote  Assist  monitors  the  limit  order 
book  for  new  orders  and  compares  those 
orders  with  the  published  quotation. 
When  a  new  order  would  improve  the 
quote  or  increase  the  size  at  a  quoted 
price.  Quote  Assist  publishes  a  new 
quote  at  the  improved  price  or  increased 
size  30  seconds  after  the  order  arrives  if 
the  specialist  has  not  already  done  so. 
Quote  Assist  is  always  active  at  the 
beginningof  the  trading  day.  A 
specialist  has  the  ability  to  deactivate 
Quote  Assist  as  to  a  particular  stock  or 
stocks. 

The  Exchange  proposes  to  amend 
Exchange  Rule  79A.15  to  provide  that 
deactivation  of  Quote  Assist  will  require 
that  the  specialist  obtain  approval  of 
that  decision  £rom  a  Floor  Official.  Floor 
Official  approval  would  only  be  granted 
in  instances  when  there  is  an  influx  of 
oxj^ers  resulting  in  gap  pricing,  an  ITS 
outgoing  commitment,  or  other  unusual 
circimistances.  Approval  of  a  Floor 
Official  to  deactivate  Quote  Assist 
should  be  obtained  as  soon  as 
practicable,  and  must  be  obtained  no 
later  than  three  minutes  from  the  time 
of  deactivation.  If  approval  is  not 
obtained  within  three  minutes  from  the 
time  of  deactivation,  the  matter  will  be 
reviewed  as  a  market  surveillance  issue 
by  the  Exchange. 


» 17  CFR  2O0.3O-3(a)(12). 
'15U.S.C.  78s(bKl). 
» 17  CFR  240.19b-*. 


M7CFR240.11AC1-*. 

*  The  specialist's  Display  Book  is  an  electronic 
workstation  at  the  trading  post  that  keeps  track  of 
limit  orders  and  incoming  market  orders.  Various 
window-like  screen  applications  allow  the 
specialist  to  view  one  or  more  issues  at  a  time  at 
various  levels  of  detail.  Incoming  SuperDOT  limit 
orders  automatically  enter  the  Display  Book.  When 
a  floor  broker  gives  the  specialist  a  limit  order,  the 
specialist's  clerk  can  euter  the  order  into  the 
Display  Book  using  the  keyboard.  The  Display  Book 
sorts  the  limit  orders  and  displays  them  in  price/ 
time  priority. 


As  an  interim  measure.  Floor  Official 
approvals  will  be  documented  on  the 
Exchange's  electronic  Floor  Official    • 
approval  forms.  After  mid-year,  the 
Exchange  expects  to  modify  the  Display 
Book  so  that  Floor  Official  approval  will 
be  documented  within  that  system. 

The  requirement  to  keep  Quote  Assist 
active  is  not  meant  to  serve  as  a 
substitute  for  the  actual  posting  of 
quotes  by  specialists.  Specialists  will  be 
reminded  that  they  are  not  to  rely  solely 
on  Quote  Assist  to  generate  quotes, 
because  this  would  not  comply  with  the 
Commission's  requirements  for  limit 
order  display.  Rather,  specialists  should 
always  attempt  to  reflect  a  limit  order  by 
manually  quoting  the  stock  as  soon  as 
practicable,  even  though  the  Quote 
Assist  feature  is  active. 

The  Exchange  believes  that  Quote 
Assist  provides  valuable  help  to  enable 
specialists  to  comply  with  their 
responsibilities  under  the  Commission's 
Display  rule.  The  requirement  that 
Quote  Assist  generally  remain  active 
throughout  the  day  will  ensure  that 
specialists  avail  themselves  of  the  tools 
provided  for  managing  order  flow  and 
updating  quotes. 

2.  Statutory  Basis 

Section  6(b)(5)  of  the  Act  ^  requires  an 
Exchange  to  have  rules  that  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  will  help  perfect 
the  mechanism  of  a  fi«e  and  open 
market  by  facilitating  compliance  with 
the  Commission's  Display  Rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


'  15  U.S.C.  78ffb)(5). 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmiimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  No.  SR- 
NYSE-99-09  and  should  submitted  by 
June  7, 1999. 

IV.  Commissions  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  Exchange's  proposed  rule 
change  ^  and  believes,  for  the  reasons  set 
forth  below,  the  proposal  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange. 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  Sections 
6(b)(5)  and  llA(a)(l)(C)(iii)  and  (iv)  of 
the  Act.^  Section  6(b)(5)  requires  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  With 
respect  to  Section  11  A,  Congress  found 
that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities,  and  to  assure  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market.  The 
proposed  rule  change  will  help  to 
ensure  the  availability  if  information 
with  respect  quotations  by  assisting 
specialists  in  providing  information 
regarding  orders  to  the  market." 


•In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'  15  U.S.C.  78f(b)(5).  78k-l(a)(l)(C)(iii)  and  (iv). 

■The  Commission,  in  approving  the  proposed 
rule  change,  notes  that  the  requirement  to  keep 
Quote  Assist  active  does  not  relieve  specialists  of 
their  responsibility  to  reflect  limit  orders  by 
manually  quoting  the  stock  as  soon  as  practicable. 


In  addition,  the  Commission  believes 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  act  because  it  requires 
specialists  to  obtain  approval  of  a 
decision  to  deactivate  Quote  Assist  from 
a  Floor  Official  as  soon  as  practicable, 
and  no  later  than  three  minutes  from  the 
time  of  deactivation.  This  requirement 
should  improve  member  handling  of 
customer  limit  orders. 

The  Commission  finds  good  cause  for. 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register,  because  the  proposal 
facilitates  compliance  with  the  Display 
Rule.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
6oftheAct.9 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-NYSE-99- 
09)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-12356  Filed  5-14-99;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41375;  File  No.  SR-NYSE- 

99-15] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  New  York  Stock 
Exchange,  Inc.  Relating  to  Listed 
Company  Fees 

May  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  April  13; 
1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


»15U.S.C78f. 


»015  U.S.C.  78s(b)(2). 
» 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Paragraph  902.02  of  the  Exchange's 
Listed  Company  Manual  ("Manual"). 
Paragraph  902.02  contains  the  schedule 
of  current  listing  fees  for  companies 
listing  securities  on  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose. of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  HI  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
NYSE's  listed  company  fee  schedule,  set 
forth  in  Paragraph  902.02  of  the  Manual, 
as  it  applies  to  certain  business 
transactions.  First,  the  Exchange  seeks 
to  adopt  a  $500,000  fee  cap  for 
companies  that  split  the  stock  more  than 
once  over  a  rolling  three  calendar  year 
period.  Currently,  additional  securities 
issued  in  conjunction  with  a  split  are 
billed  initial  listing  fees  and  capped  at 
$250,000  per  split.  The  new  cap  is 
intended  to  provide  pricing 
consideration  for  companies  that 
frequently  split  their  securities. 

Second,  the  Exchange  seeks  to  adopt 
a  $500,000  initial  fee  cap  for  shares 
issued  in  conjunction  with  a  merger  or 
acquisition.  Currently,  shares  issued  in 
conjimction  with  a  merger  or 
acquisition  are  billed  initial  listing  fees. 
This  fee  cap  is  intended  to  provide 
pricing  consideration  for  listed 
companies  involved  in  mergers  and 
acquisitions. 

2.  Statutory  Basis 

The  NYSE  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4)'*  in  particular,  which  requires  an 


M5  U.S.C.  78f(b). 
«15  U.S.C.  78fn))(4). 
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Exchange  to  have  rules  providing  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-15  and  should  be 
submitted  by  Jime  7, 1999. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regiilations 


thereunder.e  Section  6(b)(4)  of  the  Act  ^ 
requires  that  the  rules  of  an  exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities.  By 
capping  issuer  listing  fees  under  certain 
circimistances,  the  proposal  should  help 
to  ensure  that  issuers  that  split  their 
seciuities  firequently  or  that  participate 
in  mergers  or  acquisitions  are  not 
charged  disproportionately  high  listing 
fees. 

Ptusuant  to  Section  19(b)(2)  of  the 
Act,*  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  of  the 
proposal  in  the  Federal  Register 
because  the  proposed  rule  change  will 
allow  companies  to  benefit  from  the  fee 
caps  as  soon  as  possible. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) »  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-99-15)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12357  Filed  5-14-99;  8:45  am) 

BILLING  CODE  MIO-OI-M 


OFRCE  OF  THE  U.S.  TRADE 
REPRESENTATIVE 

Free  Trade  Area  of  the  Americas: 
Request  for  Public  Comment  on 
Identification  of  a  Private  Sector  Expert 
on  Consumer  issues  Related  to 
Electronic  Commerce 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Free  Trade  Area  of  the  Americas 
(FTAA)  Joint  Government-Private  Sector 
Experts  Committee  on  Electronic 
Commerce  (Joint  Committee)  request  for 
public  comment  on  the  identification  of 
a  private  sector  expert  on  consiimer 
issues  related  to  electronic  commerce 
who  may  wish  to  participate  in  the  work 
of  the  Joint  Committee. 

SUMMARY:  The  Joint  Committee  on 
Electronic  Commerce  was  established 


» 15  U.S.C.  78f. 


^In  approving  this  rule  change,  the  Commission 
has  considerad  the  proposal's  impact  on  efBciency. 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  15  U.S.C.  78c(fl.  This  proposal 
should  facilitate  capital  formation  by  reducing 
listing  fees. 

'15  U.S.C.  78f(b)(4). 

•15  U.S.C.  78s(bl(2). 

815  U.S.C.  78s(b)(2). 

•0  17  CFR  200.30-3(a)(12). 


by  the  34  countries  in  the  Western 
Hemisphere  participating  in  the  Free 
Trade  Area  of  the  Americas.  The  Trade 
Pohcy  Staff  Committee  (TPSC)  seeks  to 
identify  a  U.S.  private  sector  expert  on 
consumer  issues  related  to  electronic 
commerce  who  may  be  interested  in 
participating  in  the  work  of  the  Joint 
Committee.  Interested  members  of  the 
public  are  invited  to  submit  written 
notice  of  thfeir  interest  and  their 
qualifications. 

DATES:  Written  expressions  of  interest  in 
participating  in  the  work  of  the  Joint 
Committee  should  be  submitted  no  later 
than  May  28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments  contact  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3475. 
All  questions  concerning  the  Joint 
Committee  may  be  directed  to  Regina 
Vargo,  Deputy  Assistant  Secretary  for 
the  Western  Hemisphere,  U.S. 
Department  of  Commerce  (202)  482- 
5324,  Regina Vargo@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  At  the 

Second  Summit  of  the  Americas  in 
April  1998,  in  Santiago,  Chile,  the  34 
democratically  elected  Western 
Hemisphere  countries  initiated 
negotiations  to  create  the  FTAA  by  the 
year  2005  and  to  achieve  concrete 
progress  toward  that  objective  by  the 
end  of  the  centuiy.  They  established 
nine  initial  negotiating  groups,  a 
consultative  group,  and  two  committees, 
one  of  which  is  the  Joint  Committee. 
The  Joint  Committee  is  chaired  by  Mr. 
Dale  Marshall  of  the  Government  of 
Barbados.  Ms.  Regina  Vargo,  Deputy 
Assistant  Secretary  for  the  Western 
Hemisphere,  U.S.  Department  of 
Commerce,  leads  the  joint  U.S. 
government — private  sector  delegation 
to  the  Joint  Committee. 

Joint  Committee  Terms  of  Reference: 
The  objective  of  the  Committee  is  to 
make  recommendations  to  Ministers  on 
how  to  increase  and  broaden  the 
benefits  of  electronic  commerce  and 
how  electronic  commerce  should  be 
dealt  with  in  the  context  of  the  FTAA 
negotiations.  The  Joint  Committee  is  to 
provide  recommendations  to  the  Vice- 
Ministerial  Trade  Negotiations 
Committee  (TNC)  four  weeks  before  the 
November  3-4, 1999  Trade  Ministerial 
meeting.  In  order  to  develop  its 
recommendations,  the  Joint  Committee 
is  focusing  on: 

•  Increasing  understanding  of  the 
potential  benefits  of  electronic 
commerce  to  countries  in  the 
hemisphere; 
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•  Identifying  the  environment  that 
will  allow  electronic  commerce  to 
flourish; 

•  Discussing  infrastructure  questions; 
and 

•  Identifying  bow  electronic 
commerce  can  facilitate  the  operation  of 
trade  obligations. 

Joint  Committee  Update:  The  Joint 
Committee  is  not  a  negotiating  group; 
rather  it  is  examining  a  broad  range  of 
electronic  conunerce  issues  relevant  to 
identifying  the  environment  that  will 
extend  the  advantages  of  ecommerce 
throughout  the  Western  Hemisphere,  in 
part  by  keeping  itself  apprised  of  related 
developments  in  other  international 
fora. 

A  meeting  of  Joint  Committee 
government  representatives  addressed 
organizational  issues  in  Miami  in 
October  1998.  They  scheduled  four 
additional  meetings  in  Miami  for  1999. 
At  the  meeting  on  January  6-8,  the 
topics  covered  included  small  business, 
smaller  economies,  governments  as 
model  users,  business-to-business 
applications,  raising  skills  and 
awareness,  network  access  and 
reliability  and  standards  for  forms  of 
transmissions.  The  meeting  on  April 
24-26  covered  trade,  tax  and  selected 
legal  issues  related  to  electronic 
commerce  and  included  expert 
presentations  by  World  Trade 
Organization  (WTO)  personnel  and 
World  Intellectual  Property 
Organization  (WIPO)  personnel.  The 
meeting  on  June  14-16  is  scheduled  to 
discuss  issues  related  to  jurisdiction  and 
contract  law,  privacy,  security  and 
reliability,  authentication,  and 
consumer  protection,  and  to  include 
expert  presentations  by  Internet 
Corporation  for  Assigned  Names  and 
Numbers  (ICANN)  personnel  and 
United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL) 
personnel.  The  fourth  meeting  on 
August  30-September  1,  will  focus  on 
other  issues  and  on  the  report  to 
Ministers. 

Joint  Committee  Private  Sector 
Representation:  FTAA  governments 
decided  that  the  Joint  Committee  would 
include  private  sector  representatives, 
which  is  consistent  with  F*resident 
Clinton's  principle  that  the  private 
sector  should  take  the  lead  in 
developing  the  rules  for  global 
electronic  commerce.  FTAA  Vice 
Ministers  for  trade  determined  that 
individual  governments  would  identify 
private  sector  participants,  with  a  view 
toward  balanced  hemispheric 
representation  in  terms  of  geography 
and  electronic  commerce  issue 
expertise.  On  August  6, 1998,  a  Federal 
Register  notice  (63  FR  42090)  was 


published  inviting  expressions  of 
interest  and  qualifications  to  participate 
in  the  work  of  the  Joint  Committee. 
Based  on  responses,  U.S.  private  sector 
representatives  were  selected  to  reflect  a 
balance  of  interests  and  electronic 
commerce  issue  expertise.  At  that  time, 
however,  no  submissions  were  received 
from  interested  consumer  groups.  The 
TPSC  is  now  seeking  to  expand  private 
sector  participation  on  the  Joint 
Committee  to  include  an  expert  on 
consimier  issues  related  to  electronic 
commerce. 

Public  Comments 

In  order  to  assist  the  TPSC  in 
identifying  a  U.S.  private  sector  expert 
on  consumer  issues  related  to  electronic 
commerce,  which  are  scheduled  to  be 
discussed  at  the  June  14-16  meeting, 
members  of  the  public  are  invited  to 
submit  written  notice  of  their  interest 
and  describe  their  qualifications. 
Qualifications  of  interest  include: 
demonstrated  expertise  in  one  or  more 
aspects  of  electronic  commerce  and 
consumer  protection;  an  ability  and 
willingness  to  broadly  solicit  views 
from  and  disseminate  information  to 
consumer  groups;  and  familiarity  with 
U.S.  and  foreign  trade  and  investment 
policies  and  obligations.  Knowledge  of 
the  Western  Hemisphere,  including 
established  contacts  with  foreign  private 
sector  interests  in  the  region,  would  be 
helpful. 

Those  persons  wishing  to  m^e 
written  submissions  should  provide 
twenfy  (20)  typed  copies  (in  English)  no 
later  than  noon,  Friday,  May  28, 1999  to 
Gloria  Blue,  Executive  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
U.S.  Trade  Representative,  Room  122, 
600  17th  Street,  NW,  Washington,  D.C. 
20508. 

Written  submissions  in  connection 
with  this  request  will  be  available  for 
public  inspection  in  the  USTR  Reading 
Room,  Room  101,  Office  of  the  United 
States  Trade  Representative,  600  17th 
St.,  NW.  Washington,  D.C.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  9:30  a.m.  to  12  noon, 
and  from  1  p.m.  to  4  p.m.  Monday 
through  Friday. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  99-12377  Filed  5-14-99;  8:45  am] 
BILUNG  CODE  3901-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  VhB  Secretary 

Aviation  Proceedings,  Agreements 
Hied  During  the  Weeit  Ending  iMay  7, 
1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number  OST-99-5618. 

Date  Filed:  May  3, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

PTC2  EUR  0246  dated  4  May  1999 

PTC2  EUR-ME  0075  dated  4  May 
1999 

Mail  Vote  001-Resolution  OlOg 
TC2  Special  Passenger  Amending 
Resolution  from  Malta 

to  Europe  and  frt}m  Malta  to  Middle 
East 

Intended  effective  date:  01  Juqe  1999. 

Docket  Number:  OST-99-5665. 
Date  Filed:  May  7, 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

PTC2  EUR  0248  dated  4  May  1999  rl- 
r6 

PTC2  EUR  0249  dated  7  May  1999 17- 
rl8 

PTC2  EUR  0250  dated  7  May  1999  rl9 

PTC2  EUR  0251  dated  7  May  1999  r20 

PTC2  EUR  0252  dated  7  May  1999  r21 

TC2  Within  Europe  Expedited 
Resolutions  rl-r21 

Minutes— PTC2  EUR  0247  dated  4 
May  1999 

Tables — None 

Intended  effective  dates:  14  Jxme 
through  1  November  1999. 

Docket  Number:  OST-99-5668. 

Date  Filed:  May  7, 1999. 

Parties:  Members  of  the  International 

Air  Transport  Association. 

Subject: 
PTC3  0333  dated  11  May  1999 
Mail  Vote  004 — Resolution  OlOj 
TC3  Special  Passenger  Amending 

Resolution  between  Korea 
and  Japan  (Seoul/Fukushima) 
Intended  effective  date:  1  Jime  1999. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

(FR  Doc.  99-12323  Filed  5-14-«9;  8:45  am] 

BILUNQ  CODE  4910-62-P 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  ilkiy  7, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  £Qed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-5619. 

Date  Filed:  May  3, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  31, 1999. 

Description:  Application  of  Atlantic 
Air  Transport  Limited  pursuant  to  49 
U.S.C.  Section  41301  and  Subpart  Q, 
applies  for  a  foreign  air  carrier  permit  to 
engage  in  the  charter  foreign  air 
transportation  of  fireight  and  cargo 
between  any  point  or  points  in  the 
United  Kingdom  and  any  point  or 
points  in  the  United  States,  either 
directly  or  via  intermediate  or  beyond 
points  in  other  coimtries,  with  or 
without  stopovers;  between  any  point  or 
points  in  the  United  States  and  any 
point  or  points  not  in  the  United 
Kingdom  or  the  United  States;  and  any 
other  charter  flights  authorized  pursuant 
to  Part  2 1 2  of  the  Department's 
regulations. 

Docket  Number:  OST-99-5633. 

Date  Filed:  May  4, 1999. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  1, 1999. 

Description:  Application  of  Turkish 
Airlines  (Turk  Hava  Yollari,  A.O.) 
pursuant  to  14  C.F.R.  Part  211  and 
Subpart  Q,  applies  to  amend  its  existing 
foreign  air  carrier  permit  in  order  to 
include  the  authority  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  a 
point  or  points  in  Turkey  and  the  U.S. 
coterminal  point  Miami,  Florida,  on  a 
nonstop  basis  or  via  the  intermediate 
points  Amsterdam  and  Brussels. 
Turkish  Airlines  also  requests  that 
Miami  be  coterminalized  with  its 


existii^  authority  to  serve  New  York 

and  Chicago. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

[FR  Doc.  99-12322  Filed  5-14-99;  8:45  am] 

BILUNQ  CODE  4«1»-«2-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Reports,  Forms  and  Recordiceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Federal  Highway 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  natiue  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  information  collection  was 
published  on  February  5, 1999  [64  FR 
5853-5854]. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Roke,  Project  Manager,  (202) 
366-5884,  Federal  Highway 
Administration,  Office  of  Motor  Carrier 
and  Highway  Safety,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  4:30  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATUNl 

Title:  Motor  Carrier  Scheduling 
Practices  and  Their  Influence  on  Driver 
Fatigue. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Affected  Public:  Interstate  motor 
carrier  executives,  dispatchers,  safiety 
directors,  and  drivers  of  commercial 
motor  vehicles  carrying  passengers  and 
property. 

Abstract:  The  Federal  Highway 
Administration's  (FHWA)  Office  of 
Motor  Carrier  and  Highway  Safiety,  at 
the  direction  and  intent  of  Congress,  is 
conducting  this  study  as  a  part  of 
applied  research  that  will  address  a 
number  of  safety  issues  of  concern,  such 
as:  driver  fatigue  and  alertness;  the 
application  of  emerging  technologies  to 
ensure  safety,  productivity  and 
regiilatory  compliance;  commercial 


driver  licensing,  training  and  education. 
This  particular  study  focuses  on  the 
identification  of  causes  of  commercial 
motor  vehicle  driver  fatigue  and  the 
development  of  effective 
coimtermeasures.  Prior  research  has 
indicated  that  developing  an 
imderstanding  of  current  operational 
scheduling  requirements  is  fundamental 
to  any  attempt  to  facilitate  change 
toward  better  shift  systems  that  take  into 
accoimt  the  needs  of  drivers,  while  at 
the  same  time  accoimt  for  the  economic 
realities  of  their  employers  and  their 
customers — shippers  and  receivers. 
Therefore,  this  study  has  two  objectives: 
(1)  to  assess  the  operational  scheduling 
requirements  of  interstate  motor  carriers 
of  passengers  and  property;  and  (2)  to 
identify  motor  carrier  scheduling 
requirements  that  have  a  positive  effect 
on  safety  performance.  Data  will  be 
gathered  from  industry  focus  groups  and 
a  mail  survey  to  randomly-selected 
participants  in  the  motor  carrier  and 
motor  coach  industries,  including 
upper-level  management,  safety 
directors,  dispatchers  and  drivers  of 
passengers  and  property.  Additionally, 
the  data  generated  from  representative 
samples  of  the  interstate  motor  carrier 
industry  will  be  analyzed  to  develop 
causal  inferences  about  or  relationships 
between  scheduling  and  related 
practices  and  safety  performance. 

Frequency:  The  survey  will  be 
conducted  once. 

Estimated  Burden:  The  estimated  total 
annual  burden  is  1,225  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503.  Attention:  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to. 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication  of  this  Notice. 

ksued  on:  May  11, 1999. 

Michael ).  Vecchietti, 

Director,  Office  of  Information  and 
Management  Services. 

(FR  Doc.  99-12362  Filed  5-14-99;  8:45  am] 

BtUMQ  COOE  4S10-22-P 
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DEPARTMENT  OF  TRANSPORTATION 

Nirtlonal  Higtiway  Traffic  Safety 
Administratkxi 

Announcing  tha  Savantaanth  IMaeting 
of  ItM  Motor  Vatiicia  Safety  Reaaarch 
Adviaory  Committaa 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  annoimces  the 
seventeenth  meeting  of  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee  (MVSRAC)  and  a  tentative 
agenda.  The  Committee  was  established 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Conmiittee  Act  to 
obtain  independent  advice  on  motor 
vehicle  safety  research.  Discussions  at 
this  meeting  will  include  specific  topics 
in  NHTSA's  Vehicle  Safety  and  Human- 
Centered  Research  Programs. 
DATE  AND  TIME:  The  meeting  is 
scheduled  from  9  a.m.  to  4  p.m.  on  May 
26. 1999. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  6244-48  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW, 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  hi  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 
the  development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  agenda  wiU  include 
progress  reports  from  the  MVSRAC 
working  groups  on  Airbags, 
Biomedianics,  Vehicle  Aggressivity  and 
Compatibility,  Event  Data  Recorder,  and 
Crash  Avoidance  Research. 

The  meeting  is  open  to  the  public; 
but,  attendance  may  be  limited  due  to 
space  availability.  Participation  by  the 
public  will  be  determined  by  the 
Committee  Chairperson. 

The  summary  minutes  of  the  meeting 
and  copies  of  materials  handed  out  at 
the  meeting  will  be  available  for  public 
inspection  in  the  DOT  Docket  in 
Washington,  DC,  within  3  weeks  after 
the  meeting.  Copies  of  this  material  will 
then  be  available  at  ten  cents  a  page 
upon  request  to  DOT  Docket,  Room  PLr- 
401, 400  Seventh  Street,  SW, 
Washington,  DC  20590.  The  DOT 
Docket  is  open  to  the  public  from  10 


a.m.  to  5  p.m.  The  summary  minutes 
and  handouts  will  also  be  available  on 
NHTSA's  Web  site  at  Announcements/ 
Public  Meetings/at  URL  http:// 
www.nhtsa.dot.gov/nhtsa/aimounce/ 
meetings/. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  S.W.,  Room  6206, 
Washington.  DC  20590,  telephone:  (202) 
366-4862.  Fax  number:  (202)  366-5930. 
E-mail:  rgibbons@nhtsa.dot.gov. 

Raymond  P.  Owings, 

Acting  Chairperson,  Motor  Vehicle  Safety 
Research  Advisory  Committee. 

(PR  Doc.  99-12321  Filed  5-14-99;  8:45  am] 

BKIMG  CODE  4»10-«»-P 


DEPARTMENT  OF  THE  TREASURY 

Federal  l.aw  Enforcement  Training 
Center 

Adviaory  Committee  to  the  National 
Center  for  State,  Local,  and 
international  Law  Enforcement 
Training  Meeting 

ACTION:  Notice  of  meeting. 

summary:  The  agenda  for  this  meeting 
includes  remarks  by  the  Committee  co- 
chairs,  Karen  Wehner,  Deputy  Assistant 
Secretary  (LE),  Department  of  the 
Treasiuy,  and  Laurie  Robinson, 
Assistant  Attorney  General,  Office  of 
Justice  Programs,  Department  of  Justice; 
updates  on  Small  Town  and  Riual 
Training  Series  (STAR)  and  the  profiling 
videotape  project  for  the  Office  of 
Commimity  Oriented  Policing  Services, 
and  an  overview  by  the  Office  for  State 
and  Local  Domestic  Preparedness 
Support  of  the  training  programs  for 
county  and  municipal  fire  and 
emergency  medical  personnel. 

DATES:  May  19, 1999. 

addresses:  Office  of  Justice  Programs, 
Department  of  Justice,  Conference  Room 
#3500,  810  Seventh  Street,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hobart  M.  Hanson,  Director,  National 
Center  For  State,  Local  and  International 
Law  Enforcement  Training,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
Georgia  31524, 1-800-74FLETC. 

Hobart  M.  Henson, 

Director,  National  Center  for  State,  Local,  and 
International  Law  Enforcement  Training. 
[PR  Doc.  99-12436  Filed  5-13-99;  12:24  pm) 
BILUNQ  CODE  4«1»-32-M 


DEPARTMENT  OF  THE  TREASURY 
Fiacal  Service 

Electronic  Tranafer  Account 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  November  23, 1998,  the 
Department  of  the  Treasury  (Treasury) 
published  for  comment  in  the  Federal 
Register  a  notice  setting  forth  proposed 
terms,  conditions,  and  attributes  of  the 
Electronic  Transfer  Accoimt  ("ETAsm"), 
a  Treasiuy-designated  account  to  which 
Federal  pajmaents  will  be  made 
electronically,  As  a  next  step  in  the 
process,  Treasiuy  is  conducting  an 
informational  briefings  open  to  the 
public,  to  present  an  overview  of  the 
Financial  Agency  Agreement  ("FAA").    . 
The  FAA  delineates  the  terms  and 
conditions  under  which  a  financial 
institution  will  operate  the  ETA^m  and 
must  be  entered  into  with  Treasury 
before  such  services  can  be  provided. 
DATES:  May  26, 1999. 1:30  p.m.  to  3:30 
p.m. 

ADDRESSES:  International  Trade  Center, 
Ronald  Reagan  Building,  Polaris  Room. 
1300  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20004.  Metro  stop: 
Federal  Triangle. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  plaiming  to  attend  this  meeting 
are  requested  to  notify  Treasiiry  of  their 
intent  by  completing  an  Internet 
webfbrm  at  http://www.frns.treas.gov/ 
eta/index.html,  by  sending  an  Internet 
e-mail  to  Martha.Thomas- 
Mitchell@frns.spring.com  or 
Matthew.Helfrich@frns.sprint.com,  or  by 
calling  Martha  Thomas-Mitchell  at  (202) 
874-6757  or  Matt  HeLfrich  at  (202)  874- 
6754  by  May  24, 1999.  Persons  notifying 
Treasiiry  by  Internet  e-mail  should 
include  their  name  and  telephone 
number.  Organizations  should  provide 
the  name  of  the  organization  and  the 
name(s),  title(s),  and  telephone 
niunber(s)  of  the  person(s)  attending  on 
behalf  of  the  organization. 
SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Improvement  Act  of  1996 
(the  "Act")  requires,  subject  to  the 
authority  of  the  Secretary  of  Treasury  to 
grant  waivers,  that  all  Federal  payments 
(other  than  payments  imder  the  Internal 
Revenue  Code  of  1986)  made  after 
January  1, 1999,  must  be  made  by 
electronic  funds  transfer  ("EFT"). 

The  Treasury  regulation 
implementing  the  requirements  of  the 
Act,  31  CFR  Part  208,  was  published  on 
September  25, 1998,  and  provides,  in 
part,  that  any  individual  who  receives  a 
Federal  benefit,  wage,  salary,  or 
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retirement  payment  is  eligible  to  open 
an  account  called  an  ETTAS'^  at  any 
Federally-insured  financial  institution 
that  offers  the  ETAsm.  63  FR  51490.  The 
ETA^M  is  being  developed  to  maximize 
opportunities  for  individuals  receiving 
Federal  pa)rments  electronically  to  have 
access  to  an  account  at  a  reasonable  cost 
and  with  the  same  consimier  protections 
available  to  other  accoimt  holders  at  the 
same  financial  institution. 

On  November  23, 1998,  Treasury 
published  a  Notice  of  Proposed  ETA^"^ 
Features  in  the  Federal  Register  for  a 
45-day  comment  period.  63  FR  64820. 
The  Notice  proposed  specific  ETA^m 
attributes.  Treasury  also  sought 
comment  on  whether  financial 
institutions  should  be  permitted  to  offer 
three  additional  features,  at  the  option 
of  the  financial  institution  and  at 
additional  cost,  if  any,  to  the  recipient. 
Treasury  received,  and  has  reviewed,  a 
total  of  198  comment  letters  from 
financial  institutions,  consimier 
organizations,  Federal  agencies,  and 
others. 

Treasiuy  is  conducting  this  briefing  to 
present  an  overview  of  the  ETA^m  FAA. 
Those  persons  unable  to  attend  the 
briefing  in  person  will  be  able  to  obtain 
a  copy  of  the  FAA  and  any  other 
handouts  on  the  EFT  website  at  http:// 
www.fms.treas.gov/eft/eta.  The  FAA 
and  afly  other  handouts  will  be  posted 
on  the  website  shortly  following  the 
meeting. 

Treasury  will  subsequently  publish  a 
final  notice  in  the  Federal  Re^ster  that 
describes  the  prescribed  features  of  the 
ETASM  and  includes  the  ETA^m  FAA. 

Dated:  May  12, 1999. 
Richard  L.  Gregg, 

Commissioner. 

(FR  Doc.  99-12404  Filed  5-14-99;  8:45  am) 

BILUNG  CODE  4*10-36-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  5713  and  Schedules 
A,  B,  and  C  (Form  5713) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5713,  and  Schedules  A,  B,  and  C  (Form 
5713).  International  Boycott  Report. 
DATES:  Written  comments  should  be 
received  on  or  before  July  16, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  International  Boycott  Report. 

0MB  Number:  1545-0216. 

Form  Number:  5713,  and  Schedules 
A,  B,  and  C  (Form  5713). 

Abstract:  Form  5713  and  related 
Schedules  A,  B,  and  C  are  used  by  any 
entity  that  has  operations  in  a 
"boycotting"  coimtry.  If  that  entity 
cooperates  with  or  participates  in  an 
international  boycott,  it  may  lose  a 
portion  of  the  following  benefits:  the 
foreign  tax  credit,  deferral  of  income  of 
a  controlled  foreign  corporation, 
deferral  of  income  of  a  domestic 
international  sales  corporation,  or 
deferral  of  income  of  a  foreign  sales 
corporation.  The  IRS  uses  Form  5713  to 
determine  if  any  of  these  benefits 
should  be  lost.  The  information  is  also 
used  as  the  basis  for  a  report  to  the 
Congress. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals. 

Estimated  Number  of  Respondents: 
3,875. 

Estimated  Time  Per  Respondent:  25 
hours,  51  minutes. 

Estimated  Total  Annual  Burden 
Hours;  100,178. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retmns  and 
tax  retmn  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection.of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  11, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-12383  Filed  5-14-99;  8:45  am] 

BILUNG  CODE  4M0-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-52-88] 

Proposed  Collection;  Comment 
Request  For  Regulation  PFOject 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-52-88  (TD 
8455),  Election  to  Expense  Certain 
Depreciable  Business  Assets.  (§§  1.179- 
2,  1.179-3). 

DATES:  Written  comments  should  be 
received  on  or  before  July  16, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5577, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPlfMENTARY  MFOflMATION: 

Title:  Election  to  Expense  Certain 
Depreciable  Eusiness  Assets. 

OMB  Number:  1545-1201. 

Regulation  Project  Number:  PS-52-88 
Final. 

Abstract:  The  regulations  provide 
rules  on  the  election  described  in 
Internal  Revenue  Code  section  179(b)(4); 
the  apportionment  of  the  dollar 
limitation  among  component  members 
of  a  controlled  group;  and  the  proper 
order  for  deducting  the  carryover  of 
disallowed  deduction.  The 
recordkeeping  and  reporting 
requirements  are  necessary  to  monitor 
compliance  with  the  section  1 79  rules. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  farms,  and  business  or 
other  for-profit  organizations. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  45 
min. 

Estimated  Total  Annual  Burden 
Hours:  15,000  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  11, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-12384  Filed  5-14-99;  8:45  am] 

BHJJNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[00-11 1-90] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  and  temporary  regulation, 
CO-111-90  (TD  8515),  Revision  of 
Section  338  Consistency  Rules, 
(Regulation  §§  1.338-1, 1.338(b)-l, 
1.338(h)(10)-l.) 

DATES:  Written  comments  should  be 
received  on  or  before  July  16, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5577, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revision  of  Section  338 
Consistency  Rules. 

OMB  Number:  1545-1295. 

Regulation  Project  Number:  CO-111- 
90  Final  and  Temporary. 

Abstract:  Section  338  of  the  Internal 
Revenue  Code  provides  rules  imder 
which  a  qualifying  stock  acquisition  is 


treated  as  an  asset  acquisition  (a  deemed 
asset  acquisition)  when  an  appropriate 
election  is  made.  The  collection  of 
information  in  this  regulation  is 
necessary  to  make  the  election,  to 
calculate  and  collect  the  appropriate 
amount  of  tax  liability  when  a 
qualifying  stock  acquisition  is  made,  to 
determine  the  persons  liable  for  such 
tax,  and  to  determine  the  bases  of  assets 
acquired  in  the  deemed  asset 
acquisition. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Time  Per  Respondent:  34 
min. 

Estimated  Total  Armual  Burden 
Hours:  25  hoiu«. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  Avill  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  infonnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  11, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-12385  Filed  5-14-99;  8:45  am] 
BILLING  CODE  4830-01-U 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[A&-4:  OTS  No.  6519] 

Douglas  Federal  Bank,  a  Federal 
Savings  Bank,  Douglasville,  GA; 
Approval  of  Conversion  AppilcatkMi 

Notice  is  hereby  given  that  on  May  6, 
1999,  the  Director,  Office  of 
Examination  and  Supervision.  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Douglas 
Federal  Bank,  a  Federal  Saviags  Bank, 
Douglasville,  Georgia,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW. 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE,  Atlanta,  GA  30309. 

Dated:  May  11, 1999. 

By  the  Office  of  Thrift  Supervision, 
Nadine  Y.  Waslungton, 
Corporate  Secretary. 

[FR  Doc.  99-12371  Filed  5-14-99;  8:45  am] 
BILLING  CODE  «72IH)1-P 


UNITED  STATES  INFORMATION 
AGENCY 

Azores  and  Cape  Verde  School 
Partnership  Program 

action:  Request  for  proposals. 

SUMMARY:  The  Youth  Programs  Division, 
Office  of  Citizen  Exchanges,  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  Azores  and  Cape  Verde  School 
Partnership  Program.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
for  a  project  in  which  three  American 
high  schools  will  be  paired  with  two 
schools  in  the  Azores  and  one  in  Cape 
Verde  for  the  purpose  of  exchanges  of 
students  and  teachers  and  to  develop 
joint  projects  on  themes  relating  to  areas 
of  common  interest  between  the  United 
States  and  the  Azores/Cape  Verde. 

Program  Information 

Overview 

One  grant  of  up  to  $100,000  will  be 
awarded  to  sponsor  a  one-year 
secondary  school  partnership  program 
involving  activities  during  academic 
year  1999-2000.  If  successful,  one  or 
two  follow-on  grants  may  be  possible. 


subject  to  the  availability  of  funding. 
The  basic  model  for  the  program  is  the 
information  of  a  one-to-one  partnership 
in  which  the  participating  student 
bodies  and  faculties  in  the  partner 
schools  engage  in  joint  thematic  projects 
throughout  the  academic  year.  Diuing 
the  year,  there  will  be  a  non- 
simultaneous  exchange,  each  school 
sending  and  hosting  ten  students  and 
one  or  two  teachers  for  a  miniinnTii 
three-week  period.  Once  the  linkages 
are  established,  the  partner  schools 
could  decide  on  any  variations, 
involving  longer  stays  for  individuals  or 
small  groups. 

Guidelines 

Although  the  project  seeks  to  target 
communities  in  the  U.S.  that  have 
concentrations  of  immigrants  fttim  the 
Azores  and  Cape  Verde,  the  goal  is  to 
include  a  broad  spectrum  of  the 
population  of  those  communities.  The 
areas  of  greatest  interest  are  eastern 
Rhode  Island  and  east  central  and 
southeastern  Massachusetts.  The 
American  Consulate  in  Ponta  Delgada 
will  choose  the  commimities  and 
schools  in  the  Azores,  and  the  American 
Embassy  in  Praia  will  do  the  same  for 
Cape  Verde.  The  American 
administering  organization,  chosen 
through  this  competition,  will  select  the 
American  partner  schools.  Once  the 
linkage  is  established,  each  school  pair 
will  choose  a  project  on  a  theme  of 
interest  to  the  participating  coimtries 
and  U.S.  regions.  Possible  themes 
include  civic  education  and 
comparative  political  systems,  the 
environment  (with  special  focus  on  the 
oceans),  agriciiltura  and  aquaculture, 
health  education,  preparation  for  careers 
or  vocations,  and  international  security 
issues.  In  each  school,  students  and 
teachers  would  work  on  aspects  of  these 
projects  throughout  the  academic  year, 
corresponding  with  their  couLuterparts 
in  the  partner  schools,  exchanging 
materials,  and  working  toward  a 
culmination  when  the  exchange 
participants  get  together.  This  ensines 
that  the  program  has  a  didactic  piupose 
and  that  it  involves  the  general 
populace  in  the  schools.  Each  side  will 
also  introduce  its  school  communities  to 
the  language,  culture,  and  geography  of 
the  partner  country.  A  merit-based 
selection  process  would  be  worked  out 
by  the  partner  schools  to  ensure  that  the 
participants  in  the  exchange  phase  are 
well  qualified,  prepared  and  motivated 
and  will  represent  their  communities 
well.  Exchanges  should  take  place  while 
schools  are  in  session  so  that  the 
participants  can  attend  classes  and 
experience  scholastic  activities.  All 
participants  would  live  with  host 


families  and  would  have  exclusions  to 
important  historic  and  cultinal  sites  in 
the  host  communities.  Ideally,  the 
schools  on  both  sides  would  have 
Internet  access  so  that  they  can  maintjiin 
regular  communication  via  E  mail  and 
use  the  Internet  to  develop  their  joint 
projects.  If  they  lack  this,  funding  for 
the  program  might  include  some 
support  to  bring  the  schools  online. 
Please  refer  to  Solicitation  Package  for 
further  information. 

Eligibility 

USIA  will  award  a  grant  to  one 
organization,  which  will  coordinate  the 
whole  program.  Eligible  applicants 
include:  non-profit,  community-based 
organizations  with  exchange  experience, 
a  school  system  or  network  of  schools, 
and  universities  with  established  ties  to 
secondary  schools.  Criteria  for  selection 
include:  (1)  experience  conducting  high 
school  exchanges;  (2)  some  familiarity 
with  the  Azores  and  Cape  Verde;  (3) 
ability  and  commitment  to  supplement 
the  grant  funds  with  private  sector 
contributions;  and  (4)  low 
administrative  overhead  costs. 
Applicant  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
ineligible  for  this  competition.  For 
complete  judging  criteria,  see  below. 
J-1  visa  regulations  and  USIA  policy 
require  that  the  students  participating  in 
the  exchange  component  be  between  the 
ages  of  14  and  18.5  years  of  age  and  tliat 
those  who  represent  US  schools  be 
American  citizens. 

Budget  Guidelines 

The  grant  is  intended  to  subsidize 
international  and  in-country  airfare, 
program  enhancements,  and  participant 
stipends.  Host  communities  are 
expected  to  cover  many  local  expenses 
and  participants  should  be  lodged  with 
volunteer  host  families  (compensation 
for  host  families  is  not  allowable). 
Participants  are  expected  to  contribute 
to  their  travel  and  living  expenses. 
Administrative  (indirect)  expenses  over 
20%  will  be  judged  less  competitive. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions.  The  grant 
award  will  not  likely  be  available  before 
September  1.  For  the  successful 
applicant  organization,  grant-funded 
activity  may  not  begin  imtil  after  that 
date  and  should  conclude  by  December 
31,  2000. 
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Announcement  Title  and  Number:  All 
coirespondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/PY-99-58. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Youth  Programs  Division,  E/PY,  Room 
568,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547,  202- 
619-6299;  fax  619-5311;  Internet 
address  RPersikodusia.  gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA 
Program  Officer,  Robert  Persiko  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  proposal 
review  process  has  been  completed. 

To  Download  A  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://e.usia.gov/ 
education/r^s.  Please  read  all 
information  before  downloading. 

To  Receive  A  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 
Bureau's  Grants  Information  Fax  on 
Demand  System,  which  is  accessed  by 
calling  202/401-7616.  The  Table  of 
Contents  listing  available  documents 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Monday,  Jime 
28, 1999.  Faxed  docimients  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposiads  are  received  by  the  above 
deadline. 

Applicants  must  foUow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref:  E/PY-99-58, 
Office  of  Grants  Management,  E/XE, 
Room  568,  301  4th  Street.  SW, 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
docimients  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review. 


with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  Diversity  shoiild  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  socio-economic  status,  and 
physical  challenges,  as  well  as  location 
of  activities.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content. 

Please  refer  to  the  review  criteria 
under  the  'Support  for  Diversity'  section 
for  specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  year  2000  (Y2K)  issue  is  a  broad 
operational  and  accoimting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  faKsen  accoimted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  complaint 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
area  offices  and  the  relevant  USIA  posts 
overseas.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 


Counsel  or  by  other  Agency  elements. 
Final  funding  decisions  are  at  the 
discretion  of  USIA's  Associate  Director 
for  Educational  and  Cultiu-al  Affairs. 
Final  technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Grants  Officer. 

Review  Criteria 

Technically  eligibla  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
and  substance,  relevance  to  the 
Agency's  goals  as  outlined  above, 
accxuacy  and  clarity. 

2.  Program  plarming:  Detailed  agenda 
and  work  plan  should  demonstrate 
organizational  competency  and 
logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
expressed  in  terms  that  are  quantifiable, 
measiuable,  and  achievable.  Proposals 
shovdd  clearly  demonstrate  how  the 
institution  will  meet  the  program's 
stated  objectives. 

4.  Multiplier  effect/impact:  The 
proposed  program  should  strengthen 
long-term  mutual  imderstanding, 
including  maximimi  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Support  of  Diversity:  Proposals 
should  indicate  how  the  projects  will 
serve  to  demonstrate  the  diversity  of 
American  society.  Applicants  should 
focus  both  on  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  activities,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
implement  the  program  efficiently  and 
effectively. 

7.  Institution's  Record/Ability: 
Proposals  shoiild  demonstrate  an 
institutional  record  of  relevant 
successful  exchange  activities,  as  well 
as  responsible  fiscal  management  and 
full  compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  review  the 
past  performance  of  prior  recipients  or 
consider  the  demonstrated  potential  of 
new  applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  maintaining 
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the  linkages  without  US  Government 
support  and  facilitating  ongoing 
communication  between  the  partners. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success  in  terms  of  achieving 
the  stated  objectives,  both  as  the 
activities  unfold  and  at  the  end  of  the 
program.  A  draft  survey  questionnaire 
or  other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  one  interim 
and  a  final  program  and  financial  report. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through 
participant  contributions  and  other 
private  sector  support,  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposals  will  be  assessed  by 


USIA's  geographic  areas  offices  and 
officers  in  USIS  missions/ American 
embassies  in  the  two  countries  in  terms 
of  the  adequacy  of  program  plan. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  knovtm  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world,"  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 


Notice 

Term  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  aUocated  and  committed 
through  internal  USIA  procedures. 

Dated:  May  11, 1999. 
Judith  S.  Siegel, 

Acting  Deputy  Associate  Director  for 

Educational  and  Cultural  Affairs. 

[FR  Doc.  99-12374  Filed  5-14-99;  8:45  am] 

BMXING  COOE  a32»-01-H 


VOL! 
64 


ISS 
94| 


MY 
17 


1999 


UMl 


Monday 
May  17,  1999 


Part  II 


Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

Aiternatlve  Fuel  Transportation  Program; 

P-series  Fuels;  Final  Rule 


26822 Federal  Register /Vol.  64,  No.  94 /Monday,  May  17,  1999 /Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Docket  No.  EE-RM-9»-PURE] 

RIN  1904-AA99 

Altemative  Fuel  Tranaportation 
Program;  P-Seriea  Fuels 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  In  response  to  a  petition  filed 
by  Pure  Energy  Corporation,  DOE  is 
amending  the  rules  for  the  statutory 
program  that  requires  certain  altemative 
fuel  providers  and  State  government 
fleets  to  acquire  altemative  fueled 
vehicles.  The  regidatory  amendments 
add  three  specific  blends  of 
methyltetr^ydrofuran,  ethanol  and 
hydrocarbons  (known  as  "P-series" 
fuels)  to  the  definition  of  "alternative 
fuel." 

EFFECTIVE  DATE:  June  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Katz,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  (EE- 
34),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
9171. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Fuel  Characteristics 

On  June  30, 1997,  Pure  Energy 
Corporation  petitioned  DOE  for  a 
rulemaking  to  add  its  proprietary  fuel 
products  to  the  definition  of  "altemative 


fuel"  under  the  Altemative  Fuel 
Transportation  Program  (Program) 
regulations  (10  CFR  part  490).  DOE 
published  in  the  Federal  Register  the 
proposed  mlemaking  on  July  28,  1998, 
63  FR  40202.  Piue  Energy  Corporation's 
P-series  fuels  are  blends  of  ethanol, 
methyl  tetrahydrofuran  (MTHF),  and 
pentanes  plus,  with  butane  added  to 
blends  that  would  be  used  in  severe 
cold-weather  conditions  to  meet  engine 
cold  start  requirements.  Pure  Energy 
Corporation  has  represented  that  both 
the  ethanol  and  the  MTHF  will  be 
derived  from  renewable  resources,  such 
as  cellulosic  biomass  from  waste  paper, 
agricultural  waste  and  urban/indus^al 
wood  waste.  Pure  Energy  Corporation 
plans  to  use  pentanes  plus  derived  from 
the  processing  and  production  of 
natural  gas,  as  opposed  to  those  derived 
from  petroleum  refining  processes.  Pure 
Energy  Corporation  holds  the  exclusive 
worldwide  license  to  manufacture  and 
distribute  the  P-series  fuels,  which  were 
developed  by  Dr.  Stephen  Paul  of 
Princeton  University.  The  P-series  fuels 
were  awarded  Patent  niunber  5,697,987 
by  the  United  States  Patent  and 
Trademark  Office  on  December  16, 
1997.  DOE'S  evaluation  of  Piue  Energy 
Corporation's  petition  is  restricted  to 
three  of  the  formulations  covered  under 
this  patent. 

To  make  the  P-series  fuels.  Pure 
Energy  Corporation  will  be  producing 
ethanol  and  MTHF  through  an 
integrated  process.  The  company 
expects  to  use  commercially  proven 
concentrated  acid  hydrolysis  as  its  base 
technology  for  this  integrated 
production  process.  MTHF  is  ciurenUy 
produced  in  limited  quantities  from 
furfural  (derived  from  both  biomass  and 
petroleiun  feedstocks)  for  use  as  a 


specialty  chemical  in  consumer 
products  and/or  process  industries.  Pure 
Energy  Corporation  has  developed  a 
thermochemical  technology  to  produce 
MTHF  from  cellulosic  feedstocks 
through  a  levulinic  acid  pathway. 
Levulinic  acid  is  a  crystalline  keto  acid 
obtained  by  action  of  dilute  acids  on 
hexoses  (six-carbon  sugars  like  glucose 
or  fructose)  and  on  substances,  such  as 
starch  or  sucrose,  that  yield  hexoses  on 
hydrolysis.  The  company  integrates  this 
process  with  an  ethanol  production 
system  to  achieve  technical  and 
economic  efficiencies.  In  this  process, 
the  lignocellulosic  feedstock  is 
converted  into  both  five-  and  six-carbon 
sugars,  which  are  then  bifurcated  into 
fermentation  and  thermochemical 
pathways  to  produce  ethanol  and 
MTHF,  respectively. 

Piu-e  Energy  Corporation  has 
developed  several  formulations  of  the  P- 
series  fuels.  The  company  proposes  to 
vary  the  components  of  its  P-series  fuels 
to  meet  particular  market  demands.  The 
three  fbrmtUations  described  in  Table  1 
(Pure  Regular,  Pure  Premiimi  and  Pure 
Cold  Weather)  are  those  for  which  Pure 
Energy  Corporation,  in  its  petition, 
provided  specific  energy  and  emissions 
data.  The  company  claims  that  the 
volumetric  percentages  of  each  of  the 
components  of  the  P-series  fuels  can 
range  from  10  percent  to  50  percent  for 
pentanes  plus;  from  15  percent  to  55 
percent  for  MTHF;  from  25  percent  to  55 
percent  for  ethanol;  and  from  zero  to  15 
percent  for  normal  butane.  Table  1 
provides  the  compositions,  by  volume, 
of  the  three  specific  P-series  fuel 
formulations  which  are  the  subject  of 
this  rulemaking. 


Table  1— Volume  Composition  of  the  P-series  Fuels 


Constituent 

Regular 

Premium 
(percent) 

Cold  weattier 
(percent) 

Pentanes  plus 

32.5 

32.5 

35.0 

0.0 

27.5 

17.5 

55.0 

0.0 

16.0 
26.0 
47.0 
11.0 

MTHF  ; , 

ethanol _ 

normal  tnjtane .„ 

Based  on  the  data  supplied  in  the 
petition,  the  composition  of  P-series 
fuels  varies  from  60  to  100  percent  non- 
petroleum,  on  an  energy  basis, 
depending  on  the  source  of  the  pentanes 
plus  and  n-butane  components  of  the 
blends. 

Pure  Energy  Corporation  intends  to 
market  the  P-series  fuels  to  owners  of 
flexible  fuel  vehicles  (FFVs)  designed  to 
operate  on  E-85  (85  percent  ethanol/15 
percent  gasoline),  on  gasoline,  or  on  any 
blend  of  those  two  fuels.  Flexible  fuel 


vehicles  are  currentiy  available  from 
two  major  domestic  auto  manufacturers 
as  mid-size  sedans,  mini  vans  and 
compact  pickup  trucks. 

B.  Patent 

On  December  16, 1997,  the  United 
States  Patent  and  Trademark  Office 
issued  U.S.  Patent  No.  5,697,987,  titled 
Altemative  Fuel,  to  Princeton 
University  on  a  new  non-petroleum 
fuel,  for  spark-ignition  engines,  called 
the  P-series.  The  United  States  Patent 


and  Trademark  Office's  abstract  for  this 
patent  reads: 

A  spark  ignition  motor  fuel  composition 
consisting  essentially  of:  a  hydrocarbon 
component  containing  one  or  more 
hydrocarbons  selected  from  five  to  eight 
carbon  atoms  straight-chained  or  branched 
alkanes  essentially  free  of  olefins,  aromatics, 
benzene  and  sulfur,  wherein  the  hydrocarbon 
component  has  a  minimimi  anti-knock  index 
of  65  as  measured  by  ASTM  D-2699  and  D- 
2700  and  a  maximum  DVPE  of  15  psi  as 
measured  by  ASTM  D-5191;  a  fuel  grade 
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alcohol;  and  a  co-solvent  for  the  hydrocarbon 
component  and  the  fuel  grade  alcohol; 
wherein  the  hydrocarbon  component,  the 
fuel  grade  alcohol  and  the  co-solvent  are 
present  in  amounts  selected  to  provide  a 
motor  fuel  with  a  minimum  anti-knock  index 
of  87  as  measured  by  ASTM  D-2699  and  I>- 
2700,  and  a  maximum  DVPE  of  15  psi  as 
measured  by  ASTM  D-5191.  A  method  for 
lowering  the  vapor  pressure  of  a 
hydrocarbon-alcohol  blend  by  adding  a  co- 
solvent  for  the  hydrocarbon  and  the  alcohol 
to  the  blend  is  also  disclosed. 

C.  Background 

10  CFR  part  490  implements,  in  part, 
title  V  of  the  Energy  Policy  Act  of  1992 
(EPACT)  (Public  Law  102-486)  which 
mandates  alternative  fueled  vehicle 
acquisition  requiremefits  for  certain 
alternative  fuel  providers  and  State 
government  fleets.  Part  490  is  one  of  a 
variety  of  EPACT  programs  to  promote 
alternative  and  replacement  fuels  that 
reduce  reliance  on  imported  oil,  reduce 
criteria  pollutant  and  greenhouse  gas 
emissions,  increase  energy  efBciency, 
and  h^p  displace  10  percent  of 
conventional  motor  fuels  by  2000  and 
30  percent  by  2010. 

Title  m  of  EPACT  requires  Federal 
fleet  acquisitions  of  alternative  fueled 
vehicles.  Title  IV  includes  specific 
authority  for  a  financial  incentive 
program  for  States,  a  public  information 
program,  and  a  program  for  certifying 
alternative  fueled  vehicle  technician 
training  programs.  In  addition  to  the 
mandates  for  the  purchase  of  alternative 
fueled  vehicles  by  certain  alternative 
fuel  providers  and  State  government 
fleets,  title  V  provides  for  a  possible 
similar  mandate  for  certain  private  and 
municipal  fleets.  Title  VI  provides  for  a 
program  to  promote  electric  motor 
vehicles. 

The  types  of  vehicles  that  satisfy  the 
alternative  fuel  provider  and  State 
government  fleet  mandates  in  tide  V  are 
determined  in  part  by  the  definition  of 
"alternative  fuel"  in  section  301(2).  That 
definition  provides:  "Alternative  fuel' 
means  methanol,  denatured  ethanol, 
and  other  alcohols;  mixtiues  containing 
85  percent  or  more  (or  such  other 
percentage,  but  not  less  than  70  percent, 
as  determined  by  the  Secretary,  by  rule, 
to  provide  for  requirements  relating  to 
cold  start,  safety,  or  vehicle  functions) 
by  volume  of  methanol,  denatiued 
ethanol,  and  other  alcohols  with 
gasoline  or  other  fuels;  natural  gas; 
liquefied  petroleum  gas;  hydrogen;  coal- 
derived  liquid  fuels;  fuels  (other  than 
alcohol)  derived  Srom  biological 
materials;  electricity  (including 
electricity  from  solar  energy);  and  any 
other  fuel  the  Secretary  determines,  by 
rule,  is  substantially  not  petroleum,  and 
would  yield  substantial  energy  security 


benefits  and  substantial  environmental 
benefits."  [Emphasis  added.]  42  U.S.C. 
13211(2).  The  emphasized  phrase  in  the 
definition  of  "alternative  fuel"  states  the 
minimum  procedural  and  substantive 
requirements  for  adding  a  new  fuel 
blend  to  the  list  of  fuels  enumerated  or 
implicitly  covered  by  the  provisions  of 
section  301(2). 

For  reasons  set  forth  in  detail  below, 
DOE  determines  that  the  three  P-series 
fuels  described  in  Pure  Energy 
Corporation's  petition  (Pure  Regular, 
Pure  Premium  and  Pure  Cold  Weather) 
and  by  United  States  Patent  niunber 
5,697,987,  which  contain  at  least  60 
percent  non-petroleum  energy  content 
derived  bom  MTHF,  w^ch  must  be 
manufactured  solely  from  biological 
materiads,  and  ethanol,  which  must  be 
manufactured  solely  from  biological 
materials,  are  substantially  not 
petroleiun  and  woidd  )deld  substantial 
energy  security  benefits  and  substantial 
environmental  benefits,  and  thus  are 
hereby  added  to  the  definition  of 
"alternative  fuel"  in  10  CFR  490.2. 

n.  Discussion  of  Public  Comments 

A.  Pure  Energy  Corporation  Comments 

Pure  Energy  Corporation,  the 
petitioner,  was  among  those  submitting 
comments  to  DOE  in  response  to  the 
Notice  of  Proposed  Rulemaking  (NOPR) 
(63  FR  40202).  In  the  NOPR,  DOE  noted 
that  neither  the  Energy  Policy  Act  of 
1992  (the  Act),  nor  the  language  of 
legislative  committee  reports,  provides 
any  guidance  on  how  to  measure 
whether  a  fuel  is  "substantially  non- 
petroleum."  The  word  "substantially," 
DOE  observed,  "*  *  *  is  sometimes 
used  as  a  synonym  for  the  word 
'mainly' "  and  "*  *  *  at  other  times  as 
a  synonym  for  the  words  'considerably* 
or  'importanUy.' "  Whether  to  construe 
"substantially"  in  the  first,  narrower 
sense  or  in  the  latter,  broader  one,  DOE 
said,  was  a  policy  question.  DOE  further 
said,  "Obviously,  a  fuel  that  is  more 
than  50  percent  non-petroleum  in 
energy-equivalent  terms  is  'mainly'  and 
therefore  'substantially  non- 
petroleum.'  "  (  63  FR  40204).  Fuels  of 
less  than  50  percent  non-petroleum 
content  could  still  be  regarded  as 
"substantially  non-petroleiun"  if 
"substantially"  were  construed  in  the 
broader  sense,  DOE  reasoned,  since 
such  fuels  coidd  be  regarded  as 
"considerably"  or  "importantiy"  non- 
petroleum.  Because  all  three  of  the  P- 
series  fuel  formulations  Pure  Eneigy 
Corporation  described  in  its  petition  are 
more  than  60  percent  non-petroleum  in 
energy  terms,  DOE  elected  not  to 
address  the  policy  question  of  whether 
to  construe  "substantially"  in  the 


narrow  or  broad  sense.  DOE  proposed  to 
designate  P-series  fuel  blends  as 
alternative  fuels  if,  like  the  three  P- 
series  blends  described  in  Plug's 
petition,  they  are  at  least  60  percent 
non-petroleum  in  energy  terms. 

In  its  comments.  Pure  Energy 
Corporation  endorsed  DOE's  statement 
regarding  fuels  of  50  percent  or  greater 
non-petroleum  content.  The  company 
went  on  to  state  its  belief  that 
"*  *  *  50  percent  minimum  non- 
petroleiun  eneigy  content  is  the  right 
standard  as  a  matter  of  law  and  public 
policy  *  *  *"  The  company  submitted 
data  on  a  fourth  P-series  formiUation  it 
claimed  meets  the  standards  for 
"substantial  energy  secxuity  benefits" 
and  "substantial  environmental 
benefits,"  but  which  is  52.3  percent 
non-petroleum  in  energy  content.  Pure 
Energy  Corporation  requested  that  DOE, 
in  its  final  rulemaking,  set  a  TniniTniim 
non-petroleiun  energy  content  for  P- 
series  fuels  at  50  percent,  rather  than  at 
the  60  percent  level  proposed  in  the 
NOPR. 

The  vehicle  emissions  test  data  for  the 
foiuth  P-series  blend  submitted  by  Pure 
Energy  Corporation  with  its  comments 
were  inconclusive.  Therefore,  DOE 
asked  the  company  to  submit  additional 
data.  In  order  to  proceed  in  an 
expeditious  manner,  DOE  is  electing  to 
proceed  with  the  final  rule  on  the  three 
P-series  blends  described  in  Pure  Energy 
Corporation's  original  petition,  and  will 
address  the  foiuth  formulation  when  we 
receive  the  additional  data. 

B.  Other  Public  Comments 

In  addition  to  Piue  Energy 
Corporation,  forty-two  other  firms, 
organizations  and  individuals  submitted 
comments  in  response  to  the  NOPR.  The 
majority  of  these  spoke  in  favor  of 
granting  Pure  Energy  Corporation's 
petition,  with  none  of  their  comments 
raising  a  significant  issue  regarding  the 
rule.  Three  commenters,  however, 
raised  objections  to  DOE's  granting  the 
petition.  Their  comments  and  DOE's 
responses  to  them  are  summarized 
below. 

One  commenter  raised  the  possibility 
that  reactions  could  occur  between  the 
methylteti-ahydrofuran  (MTHF) 
component  of  P-series  fuels  and  metallic 
engine  components  containing 
molybdenum.  (For  example, 
molybdeniun  is  sometimes  used  as  a 
"facing"  material  on  engine  piston 
rings.)  The  commenter  expressed 
concern  that  such  reactions  could 
degrade  those  components  and  lead  to 
the  formation  of  hydrogen  which  could 
in  turn  lead  to  hydrogen  embrittiement 
of  engine  parts.  "This  commenter  cited 
work  reported  in  the  Bulletin  of  the 


26824 Federal  Register / Vol.  64,  No.  94 /Monday,  May  17,  1999 /Rules  and  Regulations 


Korean  Chemical  Society  in  which 
molybdenum  atoms  were  observed  to 
break  apart  the  chemical  bonds  in 
MTHF,  among  other  compounds. 

DOE's  examination  of  the  work  cited 
revealed  that  the  Korean  researchers  had 
vaporized  a  molybdenum  wire  with 
very  high  electric  currents  to  produce 
free  molybdenum  atoms.  Molybdenum's 
melting  point  is  over  4750  °F.  and  its 
boiling  point  is  over  8380  °F.  These 
temperatures  are  far  higher  than  any 
actually  experienced  by  any  part  of  an 
intenud  combustion  engine.  Thus,  there 
is  little  likelihood  that  free  molybdenimi 
atoms  could  be  liberated  from 
molybdeniun-bearing  engine  parts  to 
react  in  the  gas  phase  with  MTHF. 
Moreover,  hydrogen  embrittlement  is 
not  a  problem  in  current  engines, 
despite  the  fact  that  free  hydrogen  may 
be  produced  as  a  combustion 
intermediate  whenever  any  hydrogen- 
bearing  fuel  is  used.  Therefore,  there  is 
no  reason  to  expect  that  P-series  fuels 
will  engender  hydrogen  embrittlement 
problems. 

The  commenter  raised  the  possibility 
that  molybdeniun  could  also  lead  to 
similar  hydrogen-related  problems  in 
fuel  storage  systems.  Molybdenum  is  a 
key  ingredient  in  hydro  freating 
catalysts.  These  catalysts  are  used  in 
refining  processes  which  remove  sulfur 
from  petroleum  and  natural  gas  liquids 
and  otherwise  improve  their  properties. 
The  commenter  suggested  that 
molybdenima  would  be  carried  over 
from  these  catalysts  in  the  pentanes  plus 
and  subsequently  react  with  other  P- 
series  fuel  components  to  generate 
hydrogen  by  the  same  reactions  the 
commenter  had  proposed  would  occur 
in  engines.  This  problem  does  not  exist 
with  other  fuels  that  have  undergone 
hydro  treatment,  so  it  is  imlikely  it  will 
exist  with  P-series  fuels.  In  hydro 
treating  catalyst  formulations, 
molybdenum  exists  in  the  form  of 
molybdenum  disulfide,  not  as  metallic 
molybdeniun.  The  Korean  research  that 
the  commenter  cited  indicates  that 
metallic  molybdenum  and  extremely 
high  temperatures  are  needed  to 
promote  the  reactions  the  commenter 
fears  will  lead  to  hydrogen  formation. 

Finally,  noting  the  high  ethanol 
content  of  P-series  fuels,  this  commenter 
expressed  the  concern  that 
contamination  of  the  fuels  by  water 
would  lead  to  fuel  phase  separation. 
DOE  believes  the  fuels  industry  has 
accumulated  an\ple  experience  in 
handling  and  distributing  fuels 
containing  varying  proportions  of 
ethanol  over  the  past  20  or  more  years 
to  prevent  this  from  being  a  concern. 

A  second  commenter,  citing  P-series' 
"wide  variation  in  petroleiun  content 


(the  butane  and  pentanes  plus),"  urged 
DOE  to  resolve  the  issue  of  "  *  *  * 
whether  P-series  fuel  meets  the 
definition  of  'substantially  non- 
petroleimi.' "  As  DOE  noted  in  the 
NOPR,  the  P-series  fuels  that  are  the 
subject  of  this  rulemaking  are  a 
minimum  of  63.8  percent  non- 
petroleujm  on  an  energy  basis,  and  DOE 
regards  this  as  sufficient  to  qualify  them 
as  "substantially  non-petroleum." 
Further,  the  butane  and  pentanes  plus 
may  as  easily  be  derived  bora  natural 
gas  processing  as  bom  petroleum 
refining,  and  hence  may  also  be  non- 
petroleum.  In  that  case,  P-series  fuels 
would  be  100  percent  non-petroleimi. 

The  commenter  also  pointed  out  that, 
"Fuels  must  also  have  tightly  controlled 
specifications  for  proper  combustion 
and  vehicle  operation.  It  is  critical  that 
performance-based  fuel  specifications 
be  established  and  enforced."  Lack  of 
such  specifications,  the  commenter  said, 
would  increase  the  difficulty  vehicle 
manu&cturers  would  encounter  in 
meeting  increasingly  stringent 
emissions  standards  and  permit  vfide 
variations  of  in-use  fuel  properties.  This 
in  turn  would  "limit  vehicle 
manufacturer  and  consumer  interest  in 
these  fuels."  DOE  recognizes  the 
validity  of  this  concern,  but  the 
establishment  of  practical,  detailed  fuel 
specifications  lies  outside  DOE's 
authority.  Traditionally,  such 
specifications  are  arrived  at  through  a 
consensus  of  fuel  producers  and  users, 
based  on  economics  and  performance. 
The  American  Society  for  Testing  and 
Materials  (ASTM)  provides  one  example 
of  an  appropriate  forum  for  achieving 
such  a  consensus.  DOE  will  be  available 
to  assist  those  organizations  with  the 
establishment  of  detailed  fuel 
specifications  for  the  P-series  fuels. 

Finally,  the  commenter  pointed  out 
that  existing  fiexible  fuel  vehicle 
products  have  not  been  designed  to 
operate  on  P-series  fuels  and  have  not 
been  validated  for  operation  on  these 
fuels,  notwithstanding  the  emissions 
testing  carried  out  by  Pure  Energy 
Corporation.  "It  would  be  inappropriate 
to  state  or  imply  such  a  capability,"  the 
commenter  said.  The  commenter  added 
that  use  of  P-series  fuels  in  existing 
flexible  fuel  vehicles  or  in  futvire 
vehicles  not  certified  with  P-series  fuels 
could  void  the  manufactiirers' 
warranties.  DOE  also  acknowledges  the 
validity  of  these  comments.  DOE  has  not 
stated  or  implied,  by  granting 
alternative  friel  status  to  P-series  fuels, 
that  available  vehicles  were 
manufactured  to  operate  on  the  fuels  or 
that  use  of  the  fuels  will  not  void 
vehicle  warranties.  How  and  under 
what  circumstances  to  honor  product 


warranties  is  the  responsibility  of  the 
vehicle  manufacturers,  and  DOE's 
decision  to  grant  the  P-series  fuels 
alternative  friel  status  in  no  way  limits 
maniifacturers'  prerogatives  in  this 
regard.  Ultimately,  it  will  be  up  to 
vehicle  manufacturers  to  determine  the 
effects  of  fuels  on  their  products  and  to 
decide  whether  they  wish  to  test  or 
certihr  their  vehicles  on  those  fuels. 

A  third  commenter  opposed  the 
designation  of  P-series  fuels  as 
alternative  fuels  under  the  Act.  This 
commenter  stated  the  belief  "*  *  *  that 
a  fuel  mixture  that  contains  only  60 
percent  non-petroleum  fuel  should  not 
be  classified  as  an  alternative  fuel." 
DOE  disagrees  with  this  statement  and 
stands  by  the  reasoning  that  led  to  its 
initial  affirmative  determination  to 
proceed  with  a  rulemaking,  as  explained 
in  the  NOPR.  "Furthermore,"  the 
commenter  went  on,  "there  is  no 
assurance  that  the  fuels  under 
consideration  actually  will  have  even 
this  level  of  non-petroleum  content, 
since  some  of  the  components  of  the    - 
fuels  can  come  bom  p)etroleum  or  non- 
petroleum  feedstocks."  This  comment 
appears  to  arise  from  a  misreading  of  the 
NOPR.  In  fact,  the  minimum  non- 
petroleum  content  of  the  P-series  fuels 
that  are  the  subject  of  this  rulemaking  is 
63.8  percent  (on  an  energy  basis).  If  the 
balance  of  the  blend  constituents  are 
frt)m  natural  gas  processing,  the  blend 
will  be  wholly  (100  percent)  from  non- 
petroleum  sources. 

In  evaluating  the  P-series  fuels,  and  in 
light  of  feedback  received  that  expressed 
concerns  similar  to  those  of  the  above 
commenter,  DOE  became  concerned  that 
Pure  Energy  Corporation  would  have 
the  ability  to  utilize  ethanol  that  is  not 
manufactured  from  biomass  or 
biological  materials.  It  is  possible  to 
maniifacture  ethanol  from  petroleum, 
for  example,  by  the  hydration  of 
ethylene.  DOE  believes  that  Pure  Energy 
Corporation  fully  intends  to 
manufacture  the  ethanol  included  in  the 
P-series  fuels  bom  biological  materials. 
However,  because  DOE  has  some 
concerns  about  the  availability  of 
biologically  derived  ethanol,  it  was 
decided  to  limit  the  ethanol  feedstock 
for  the  P-series  fuels  to  biological 
materials.  Therefore,  the  parenthetical 
phrase  "manufactiu^d  solely  from 
biological  materials"  has  been  added  to 
the  regulatory  language  as  a  qualifier  for 
the  ethanol  feedstock. 

The  commenter  also  raised  several 
procedural  objections  to  DOE's 
proposed  granting  of  alternative  fuel 
status  to  Pure's  P-series  fuels.  The  first 
of  these  is  the  commenter's  contention 
that  "DOE  must  define  new  alternative 
fuel  blends  in  the  same  way  existing 
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blends  are  defined."  According  to  the 
conunenter,  "In  attempting  to  expand 
the  list  of  alternative  fuels,  DOE  has 
improperly  construed  the  statute's 
requirement  that  new  fuels  must  be 
'substantially  non-petroleiun.' 
Moreover,  in  interpreting  the  term 
'substantially,'  DOE  has  completely 
ignored  the  guidelines  established  for 
fuel  blends/mixtiues  expUcitly 
recognized  in  the  Act."  The 
commenter's  reference  is  to  section 
301(2)  of  the  Act,  which  says  (in  part): 
"the  term  'alternative  fuel'  means 
methanol,  denatiired  ethanol,  and  other 
alcohols;  mixtures  containing  85 
percent  or  more  (or  such  other 
percentage,  but  not  less  than  70  percent, 
as  determined  by  the  Secretary,  by  rule, 
to  provide  for  requirements  relating  to 
cold  start,  safety,  or  vehicle  functions) 
by  volume  of  methanol,  denatured 
ethanol,  and  other  alcohols  with 
gasoline  or  other  fuels  *  *  *" 

The  commenter  claims  that  in 
identifying  specific  fuels  and  fuel 
blends  deemed  to  be  alternative  fuels, 
the  Act  established  guidelines  that  DOE 
must  adhere  to  in  making  subsequent 
determinations.  In  particular,  the 
commenter  believes  section  301(2)  of 
the  Act  "*  *  *  explicitiy  forbid[s]  the 
inclusion  of  ethanol  fuel  blends  where 
the  ethanol  component  of  the  mixture  is 
less  than  85  percent,"  and  that,  "[t]here 
is  no  statutory  basis  for  designating  as 
alternative  fuels  blends  that  contain 
considerably  more  petroleum  than  the 
blends  listed  in  the  statute." 

DOE  believes  that  the  commenter  has 
misinterpreted  the  Act.  In  conferring 
explicit  alternative  fuel  status  on 
ethanol  blends  of  85  voliune  percent 
and  above,  DOE  does  not  believe 
Ckingress  intended  impUcitly  to  reject 
all  ethanol  blends  of  less  than  85 
volume  percent.  Indeed,  the  Secretary  of 
Energy  is  granted  discretion  under 
certain  circumstances  to  approve 
ethanol  blends  containing  as  litUe  as  70 
percmt  ethanol.  Nor  does  DOE  believe 
that  the  Congress,  by  providing  a  list  of 
alternative  fuels,  was  enunciating 
overarching  principles  that  it  intended 
DOE  to  follow  in  future  determinations. 
Rather,  Congress  delineated  such 
principles  explicitiy  in  section  301(2) 
when  it  said  that  the  definition  of 
"alternative  fuel"  could  include  "*  *  * 
any  other  fuel  the  Secretary  determines, 
by  rule,  is  substantially  non-petroleum 
and  would  yield  substantial  energy 
security  benefits  and  substantial 
environmental  benefits"  [Emphasis 
added].  The  commenter's  inferences 
regarding  Congressional  intent  cannot 
be  reconciled  with  this  explicit 
language.  Finally,  as  noted  above,  the  P- 
series  blends  do  not  necessarily  or 


always  contain  any  petroleum 
component. 

The  three  criteria  enumerated  in 
section  301(2),  which  DOE  has  used  in 
making  this  determination  (and,  as 
directed  by  Congress,  will  be  used  in 
making  future  determinations)  represent 
a  rigorous  standard  by  which  to  measure 
the  efficacy  of  potential  alternative  fuels 
in  achieving  the  overall  goals  of  the 
Energy  Policy  Act.  DOE  believes  that 
analysis  of  potential  alternative  fuels  by 
these  criteria  is  appropriate  and 
statutorily  required. 

The  commenter  also  expressed  the 
view  that  DOE  erred  in  making  its 
determination  of  whether  a  fuel  is 
substantially  non-petroleiun  on  the 
basis  of  the  fuel's  energy  content,  rather 
than  on  the  basis  of  the  volume  of  the 
fuel  that  is  non-petroleum.  The 
commenter  said,  "DOE's  notice  [the 
NOPR]  indicates  that,  since  the  energy 
displacement  goals  contained  in  EPACT 
are  measured  in  terms  of  energy 
equivalent  units,  EKDE  also  may  evaluate 
a  fuel's  non-petlroleum  content  based  on 
energy  displacement  rather  than  volume 
displacement."  The  commenter  went 
on,  "Section  301(2)  actually  dictates 
that  the  blended  fuels  recognized  in  the 
Act  must  contain  at  least  70  percent  by 
volume  of  ethanol,  methanol  or  alcohol. 
Looking  at  the  statute  and  the  specific 
section  under  review  reveals  that 
Congress  intended  these  fuels  to  be 
compared  based  on  volume  not  energy 
displacement."  [Emphasis  in  original] 
Here  again,  DOE  believes  the  inferences 
the  commenter  draws  fiom  section 
301(2)  of  the  Act  regarding 
Congressional  intent  are  incorrect. 
Nothing  in  the  portion  of  section  301(2) 
that  hsts  fuels  Congress  designated  as 
alternative  fuels  at  the  time  of  the  Act's 
passage  can  be  read  as  establishing 
rigorous  standards  DOE  is  obliged  to 
apply  in  future  alternative  fuel 
determinations.  In  addition  to  the  neat 
and  blended  alcohol  fuels.  Section 
301(2)  lists  natural  gas  and  hydrogen. 
These  alternative  fuels  are  gases  whose 
voliune  depends  on  the  pressure  and 
temperature  under  which  they  are 
stored.  Enwgy  content  (mergy 
displacement  potential)  is  the  only 
reasonable  basis  on  which  to  compare 
them  to  the  hquid  fuels.  This  is  also  an 
appropriate  basis  of  comparison  since 
all  transportation  prime  movers  which 
might  use  any  of  these  fuels  are 
dependent  on  fuel  energy  content, 
rather  than  fuel  volume. 

m.  Statutory  Criteria  for  Designating 
Additional  Alternative  Fuels 

Neither  section  301(2)  nor  any  other 
provision  of  the  Act  states  specifically 
or  indicates  how  to  measiue  whether  a 


new  fuel:  (1)  is  "substantiaUy  not 
petroleum"  and  (2)  would  yield 
"substantial  energy  security  benefits;" 
and  (3)  would  yield  "substantial 
environmental  benefits."  Moreover,  the 
Act  does  not  state  that  these  criteria  are 
exclusive;  in  appropriate  circumstances, 
DOE  could  consider  other  criteria 
related  to  achievement  of  the  ptuposes 
of  the  Program. 

Legislative  tnmmittee  report  language 
like'wise  does  not  identify  specifically 
what  numbers  and  measures  Congress 
viewed  as  defining  the  niininmms  that 
would  qualify  as  substantially  not 
petroleum,  and  that  would  satisfy  the 
substantial  energy  security  and 
substantial  enviromnental  benefits 
criteria.  However,  the  report  of  the 
House  Committee  on  Energy  and 
Commerce  described  the  pertinent 
language  in  section  301(2)  as  providing 
"*  *  *  the  Secretary  with  the 
opportunity  to  add  alternative  and 
replacement  fuels  that  are  not  now 
being  marketed  to  those  specifically 
identified  in  the  legislation."  [Emphasis 
added.]  H.R.  Rep.  No.  474(1),  102nd 
CoDg.,  2nd  Sess.,  182,  reprinted  in  1992 
U.S.  Code  Cong.  &  Admin.  News  2005. 
The  word  "opportimity"  suggests  that 
the  authority  to  add  fuels  to  the 
definition  of  "ahemative  fuel"  is  largely 
discretionary. 

In  evaluating  the  P-series  fuels.  CKDE 
asked  the  National  Renewable  Energy 
Laboratory  and  Argonne  National 
Laboratory  to  review  the  data  presented 
in  Pure  Energy  Corporation's  petition 
against  the  statutory  criteria  for 
designating  an  "alternative  fuel."  Copies 
of  these  evaluations,  written  comments 
received,  technical  reference  materials 
mentioned  in  the  notice,  and  any  other 
docket  material  received  may  be  read 
and  copied  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Room  lE-090, 
1000  Independence  Ave.,  S.W., 
Washington,  DC  20585,  telephone  (202) 
586-3142,  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
docket  file  material  will  be  filed  under 
"EE-RM-98-PURE." 

A.  Substantially  Not  Petroleum 

Any  standard  dictionary  or  thesaurus 
indicates  that  "substantially"  is  an 
adverb  that  can  be  used  to  convey  a 
variety  of  subtiy  different  meanings. 
"Substantially"  is  sometimes  used  as  a 
synonym  for  the  word  "mainly."  At 
other  times,  it  is  used  as  a  synonym  for 
the  words  "considerably"  or 
"importantiy."  See,  e.g.,  Webster's  New 
World  Thesaurus  725  (Simon  & 
Schuster,  1985).  Since  this  rulemaking 
does  not  involve  fuels  that  are  less  than 
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50  percent  non-petroleum,  in  terms  of 
energy  content,  it  is  uinnecessary  to 
address  this  policy  question. 

Section  502(b)  of  the  Act  establishes 
goals  for  replacing  the  projected 
consumption  of  motor  fuel  in  the  U.S. 
on  an  energy  equivalent  basis.  The  goals 
provided  by  this  section  are  that  10%  of 
the  motor  hiel  consumed  by  2000  and 
30%  of  the  motor  fuel  consumed  by 
2010  will  be  replacement  fuels.  These 
goals  are  the  driving  force  for  all  the 
alternative  and  replacement  fuel 
provisions  in  the  Act.  Because  the 


achievement  of  these  goals  is  to  be 
measured  on  an  energy  equivalent  basis, 
DOE  believes  that,  when  evaluating  a 
fuel,  the  determination  of  whether  it  is 
"substantially  not  petroleum"  should  be 
based  on  an  analysis  of  the  fuel's  non- 
petroleum  energy  content,  rather  than  a 
volumetric  analysis  of  the  fuel's  non- 
petroleum  content. 

Pure  Energy  Corporation  claims  that, 
on  an  energy  basis,  its  three  P-series 
fuels  will  be  at  least  60  percent  derived, 
and  may  be  up  to  100  percent  derived, 
£rom  non-petroleiun  sources,  depending 


on  the  source  of  the  light  hydrocarbons 
in  the  blends.  In  its  petition,  the  Pure 
Energy  Corporation  provided  DOE  with 
information  and  analysis  to  substantiate 
these  claims.  DOE  confirms  the 
accuracy  of  Pure  Energy  Corporation's 
claim  regarding  the  energy-based  non- 
petroleum  content  of  the  P-series  fuels. 
Table  2  summarizes  the  worst-case 
(lowest  non-petroleimi)  makeup  of  the 
three  P-series  fuel  formulations,  based 
on  the  net  (lower)  heating  value  of  all 
constituents. 


Table  2— Verified  Non-petroleum  Energy  (Content  of  the  P-series  Fuels 


Constituent 


Pentanesplus „ 

MTHF  

ethanol  ^ 

nomial  butane _ ; 

Non-petroleum  (excluding  pentanes  plus,  butane) 


Regular 


36.2 
37.7 
26.1 
0.0 
63.8 


Premium 


Cokj  weather 

(percent) 

33.3 

19.1 

22.1 

32.3 

44.6 

37.5 

0.0 

11.2 

66.7 

69.8 

It  is  evident  to  DOE  that  the  MTHF 
and  ethanol  components  of  the  P-series 
fuels,  as  described  in  Pure  Energy 
Corporation's  petition,  will  be  non- 
petroleum,  because  they  wiU  be 
manufactured  from  biological  materials. 
However  it  is  less  clear  whether  the 
pentanes  plus  component  is  non- 
petroleum.  DOE's  Energy  Information 
Administration  (EIA),  in  its  publication 
Annual  Energy  Review  1996,  386 
((DOE/EIA-0384(96))  defines  "pentanes 
plus"  as  "a  mixtxire  of  hydrocarbons, 
mostly  pentanes  and  heavier,  extracted 
from  natural  gas.  [This]  includes 
isopentane,  natural  gasoline,  and  plant 
condensate."  This  same  publication  also 
defines  petroleum  products  as  including 
"unfinished  oils,  liquefied  petroleum 
gases,  pentanes  plus,  aviation  gasoline, 
motor  gasoline,  naphtha-type  jet  fuel, 
kerosene-type  jet  fuel,  kerosene, 
distillate  fuel  oil.  residual  fuel  oil, 
petrochemical  feedstocks,  special 
naphthas,  lubricants,  waxes,  petroleum 
coke,  asphalt,  road  oil,  still  gas,  cind 
miscellaneous  products."  However,  it  is 
unnecessary  to  determine  whether  to 
restrict  pentanes  plus  on  the  basis  of 
source  because  the  MTHF  and  ethanol, 
which  must  be  manufactured  solely 
from  biological  materials,  are  present  in 
all  three  fuel  blends,  result  in  a  non- 
petroleum  energy  content  for  the  P- 
series  formulations  of  at  least  63.8 
percent.  That  percentage  is  the  main  or 
predominant  portion  of  the  fuel,  and 
even  imder  the  narrow  definition  of 
"substantially,"  the  three  fuel  blends  are 
"substantially  not  petroleum." 

Because  U.S.  Patent  number  5,697,987 
does  not  specifically  defijie  the 


composition  of  the  three  P-series  fuels, 
DOE  has  determined  that  the  fuels  need 
to  be  more  specifically  described  before 
they  can  be  added  to  the  regiUatory 
definition  of  "alternative  fuel."  Given 
that  the  petition  shows  that  the  three  P- 
series  fuels  will  be  at  least  60  percent 
derived  from  non-petroleimi  sources, 
and  the  fact  that  Pure  Energy 
Corporation  claims  that,  on  an  energy 
basis,  its  three  P-series  fuels  will  be  at 
least  60  percent  derived  from  non- 
petroleiun  sources,  DOE  is  using  that 
percentage  in  the  rule  as  a  way  of  more 
narrowly  defining  the  three  P-series 
fuels.  DOE  believes  that  the  amount  of 
MTHF  and  ethanol  in  the  fuel  blends 
will  result  in  a  non-petroleiun  content 
of  at  least  60  percent  for  the  three  P- 
series  fuels,  absent  any  other  non- 
petroleum  component,  if  the  MTHF  and 
the  ethanol  are  manufactured  solely 
from  biological  materials.  Although, 
based  on  our  evaluation,  DOE  could 
have  established  a  non-petroleum 
content  of  63.8  percent  for  the  P-series 
fuels,  establishing  the  minimimi 
percentage  of  60  percent  provides  the 
company  with  some  processing 
flexibility. 

On  the  basis  of  the  foregoing,  DOE  has 
concluded  that  the  three  P-series  fuels, 
as  described  by  United  States  Patent 
nimiber  5,697,987,  which  contain  at 
least  60  percent  non-petroleum  energy 
content  derived  from  MTHF,  which 
must  be  manufactured  solely  from 
biological  materials,  and  ethanol,  which 
must  be  manufactured  solely  &t)m 
biological  materials,  are  "substantially 
not  petroleum"  as  that  phrase  is  used  in 
section  301(2)  of  the  Act. 


B.  Substantial  Energy  Security  Benefits 

Pure  Energy  Corporation  claims  in  its 
petition  that  the  three  P-series  fuels  are 
100  percent  domestic  and  capable  of 
displacing  gasoline  on  essentially  a 
gallon-for-gallon  basis.  Pure  Energy 
Corporation  notes  that  each  gallon  of  the 
P-series  fuel  directly  displaces  0.88 
gallons  of  RFG  in  vehicle  use.  Pure 
Energy  Corporation  also  states  that  the 
energy  required  to  produce  a  one-gallon- 
eqmvalent  of  the  fuel  is  approximately 
13,800  BTU  less  than  that  reqiiired  to 
produce  one  gallon  of  RFG. 

The  petition  provides  information  to 
support  a  claim  that  production  of  the 
P-series  fuels  results  in  a  positive  energy 
balance.  The  process  efficiency  (BTUs 
produced  per  BTU  of  input)  of  the  P- 
series  fuels  is  approximately  2.25  when 
the  ethanol  is  produced  from  renewable 
resoim:es  such  as  biomass.  If,  however, 
the  ethanol  is  produced  frt)m  com,  the 
process  efficiency  is  slightly  lower,  with 
a  value  between  1.75  and  1.88. 
Although  the  process  efficiency  is 
slightly  lower  when  the  ethanol  is 
derived  irom  com,  production  of 
ethanol  from  either  feedstock  represents 
a  significant  energy  savings  for  the  life 
cycle  of  the  fuel. 

DOE  analyses  support  Pure  Energy 
Corporation's  claim  of  significant 
petroleimi  displacement,  although  the 
company's  claim  of  100  percent 
domestic  content  appears  to  be  slightly 
high. 

It  is  estimated  that  the  P-series  fuels 
(regidar  grade)  with  pentanes  plus 
derived  from  natviral  gas  woiUd  be  96 
percent  derived  from  domestic 
resoiut:es.  It  is  believed  that  the 
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feedstock  for  ethanol  and  MTHF 
production  will  almost  certainly  be 
wholly  domestic.  Since  the  feedstock  for 
the  pentanes  plus  and  the  butane  will  be 
either  natural  gas  or  petroleiun,  and 
because  a  portion  of  these  feedstocks  is 
cvuxently  and  will  continue  to  be 
imported,  it  is  debatable  whether  the  P- 
series  fuels  will  ever  be  wholly  derived 
from  domestic  resoxures.  If  the  pentanes 
plus  were  derived  from  refining 
petroleiun,  at  oil  import  levels  projected 
by  EIA  for  2015,  the  regular  grade  P- 
series  fuel  would  still  be  80  percent 
derived  from  domestic  resomces. 

DOE  also  estimates  that  the  P-series 
fuels  could  reduce  fossil  energy  use  by 
49  to  57  percent,  relative  to  RFG,  and 
that  the  P-series  fuels  could  reduce 
petroleiun  use  by  79  to  81  percent, 
relative  to  RFG. 

On  the  basis  of  the  foregoing,  DOE  has 
concluded  that  the  three  P-series  fuels, 
as  described  by  United  States  Patent 
number  5,697,987,  which  contain  at 
least  60  percent  non-petroleum  energy 
content  derived  from  MTHF,  which 
must  be  manufactiired  solely  from 
biological  materials,  and  ethanol,  which 
must  be  manufectured  solely  from 


biological  materials,  would  jrield 
"substantial  energy  security  benefits"  as 
that  phrase  is  used  in  section  301(2)  of 
the  Act. 

C.  Substantial  Environmental  Benefits 

Pure  Enei^gy  Corporation  had  vehicle 
tailpipe  and  evaporative  emissions  tests 
conducted  by  an  Environmental 
Protection  Agency  (EPA)  contract 
automotive  test  laboratory  using  both 
the  current  Federal  Test  Procedure 
(FTP)  and  the  US06  test.  (A  description 
of  the  US06  test  can  be  foimd  in  the 
NOPR  at  63  FR  40205  and  in  the  Code 
of  Federal  Regulations  at  40  CFR  part 
86.) 

Pure  Energy  Corporation's  test 
vehicles,  two  1997  Ford  Taimis  E-85 
flexible-fuel  vehicles,  were  operated  on 
eight  fuels:  three  P-series  fuels  (regular, 
premium  and  cold  weather),  E--85, 
Federal  Certification  gasoline,  California 
Phase  n  RFG  and  two  commercial 
gasolines  (a  summer  and  a  winter 
blend).  The  results  were  submitted  to 
DOE  as  part  of  the  company's  petition. 
Pure  Energy  Corporation  also  provided 
an  analysis  of  greenhouse  gas  emissions 
associated  with  production,  distribution 
and  use  of  the  three  P-series  fuels  and 


compared  them  to  those  of  gasoline  and 
E-85. 

Both  the  criteria  pollutant  emissions 
test  results  and  the  greenhouse  gas 
analysis  support  Pure  Energy 
Corporation's  claim  of  substantial 
environmental  benefits  arising  from  the  ' 
.  use  of  the  P-series  fuels.  Criteria 
pollutant  emissions  from  the  P-series 
fuels  were  consistently  among  the 
lowest  of  all  test  fuels,  met  Federal  Tier 
1  standards  and  statutorily  provided 
Federal  Tier  2  standards  in  every  case, 
and  compared  favorably  with  those  from 
E-85.  The  premium  P-series  fuel  had 
better  emission  characteristics  than  the 
regular  P-series  fuel.  The  P-series  fuels 
reduced  emissions  of  non-methane 
hydrocarbons  (NMHC)  and  total 
hydrocarbons  by  almost  a  third 
compared  to  Phase  2  RFG.  It  is  worth 
noting  that  all  of  the  fuels  tested  had 
evaporative  emissions  well  below  the 
evaporative  emissions  standard  for 
Federal  Tier  1.  Table  3  summarizes  the 
results  of  the  FTP  emissions  results  (all 
results  in  grams  per  mile).  The  numbers 
are  averages  over  both  cars  tested  and 
all  FTP  tests  performed,  as  presented  in 
Pure  Energy  Corporation's  petition. 


Table  3— Comparison  of  Federal  Test  Procedure  Emission  Results 

[gram/mile] 


Pure  Regular ...., 
Pure  Premium  .., 
Phase  II  RFG  ... 
Tier  1  standards 
Tier  2  staixlards 


NMHC 


0.074 
0.064 
0.115 
0.250 
0.125 


Carbon  mon- 
oxide 


1.081 

1.062 

1.247 

3.4 

1.7 


Nitrogen  oxides 


0.064 

0.059 

0.039 

0.4 

0.2 


The  Tier  2  standards  referenced  in  Table 
3  are  the  pending  standards  identified 
by  Congress  in  section  202(i)  of  the 
Clean  Air  Act  (CAA).  A  discussion  of 
the  process  EPA  is  undertaking  to 
establish  Tier  2  standards  can  be  found 
in  the  NOPR. 

As  noted  ia  Table  4,  the  P-series  fuels 
had  reduced  ozone-forming  potential 
(OFP),  carbon  monoxide  and  air  toxics 


emissions.  Table  4  compares  the 
emission  results  of  the  P-series  fuels, 
Indolene,  Phase  II  RFG  and  conunercial 
gasoline  to  EPA's  National  Ambient  Air 
Quality  Standards  (NAAQS).  [40  CFR 
part  63] 

The  OFP  is  a  measiu«  of  the 
performance  of  the  fuel-vehicle 
combination,  calculated  by  miUtiplying 
the  fraction  of  each  emissions 


compound  by  its  reactivity.  The  specific 
reactivity  is  calculated  by  dividing  the 
OFP  by  the  mass  of  the  non-methane 
organic  gaseous  emissions.  It  is 
considered  a  better  gauge  of  the 
reactivity  of  the  fuels'  emissions 
profiles.  The  numbers  are  averages  of 
both  cars  tested  and  all  FTP  and  US06 
tests  performed,  as  presented  in  Piu« 
Energy  Corporation's  petition. 


Table  4.— Comparison  of  Emission  Results  Related  to  NAAQS 

[gram/mile] 


CO 

NOx 

OFP 

Spec.  React 

HP 

US06 

FTP 

US06 

HP 

US06 

HP 

US06 

Indol  

RFG  II  

1.421 
1.247 
1.427 
1.218 
1.081 
1.062 

11.99 

10.56 

12.07 

5.15 

6.15 

6.23 

0.056 
0.039 
0.095 
0.056 
0.064 
0.059 

0.040 
0.049 
0.077 
0.079 
0.057 
0.081 

0.488 
0.469 
0.522 
0.494 
0.305 
0.282 

0.470 
0.379 
0.501 
0.087 
0.161 
0.158 

3.248 
3.640 
3.334 
2.410 
3.360 
2.849 

3.092 
3059 

Comm.  Gas 

3  070 

E85 

Pure  Reg  

3.633 
3460 

Pure  Prem 

3568 
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The  petition  stated  that  the  total 
emissions  resulting  from  the  production 
of  a  gallon  of  P-series  fuels  are  71 
percent  lower  than  those  associated 
with  production  of  one  gallon  of  Phase 
n  RFG.  Of  note  are  the  claims  that 
emissions  are  reduced,  relative  to  Phase 
n  RFG,  by  more  than  99  percent  for 
methane,  by  85  percent  for  SOx,  by  71 
percent  for  carbon  dioxide  and  by  68 
percent  for  nitrogen  oxides. 

The  petition  claims  that  the  P-series 
fuels  perform  better  than  Phase  II  RFG 
or  Indolene  in  terms  of  direct  carbon 
dioxide  emissions  and  that  P-series 
fuels  will  result  in  significant 
reductions  in  carbon  dioxide  emissions 
when  considered  on  a  life-cycle  basis.  If 
the  P-series  fuels  are  produced  from 
biomass,  as  Pure  Energy  Corporation 
plans  to  do.  it  is  claimed  that  a 
significant  percent  of  the  carbon 
emissions  associated  with  the  gasoline 
life-cycle  will  be  avoided.  Specifically, 
the  company  estimates  that  the  P-series 
regular  fiiel,  on  a  life-cycle  basis,  will 
reduce  carbon  dioxide  emissions  by  at 
least  63  percent. 

DOE  assessed  the  emissions  test 
results  and  analyzed  the  full  fuel  cycle 
greenhouse  gas  emissions  of  the  P-series 
fuels.  DOE  confirmed  that  regular  and 
premiiim  formulations  of  the  P-series 
fuels  displayed  carbon  monoxide, 
nitrogen  oxides  and  non-methane 
hydrocarbon  equivalent  emissions  that 
met  the  Tier  1  and  statutorily  provided 
Tier  2  standards,  and  that  their 
evaporative  emissions  were  well  below 
the  Tier  1  standards.  DOE  notes  that  the 
emissions  of  air  toxics  from  the  P-series 
fuels  were  lower  than  those  fitim  all 
other  test  fuels,  both  in  terms  of  total 
mass  emissions  and  in  terms  of  their 
potency  weighted  toxics  (PWT) 
emissions.  The  PWT  weighs  each 
individual  component  by  a  fector  that 
represents  its  relative  toxicity. 

DOE's  evaluation  of  the  full  fuel  cycle 
greenhouse  gas  emissions  of  the  P-series 
fuels  confirmed  that,  over  their  entire 
production,  distribution  and  end-use 
cycle,  the  P-series  fuels  will  result  in 
greenhouse  gas  emissions  45  to  50 
percent  below  those  of  reformulated 
gasoline.  These  reductions  in 
greenhouse  gas  emissions  are  possible  if 
both  the  ethanol  and  the  MTHF 
components  of  the  P-series  fuels  are 
made  from  biological  materials,  which 
is  Pure  Ener^  Corporation's  intention. 

On  the  basis  of  the  foregoing,  DOE  has 
concluded  that  the  three  P-series  fuels, 
as  described  in  Puie  Energy 
Corporation's  petition  and  by  United 
States  Patent  number  5,697,987,  which 
contain  at  least  60  percent  non- 
petroleum  energy  content  derived  from 
MTHF,  which  must  be  manufactured 


solely  from  biological  materials,  and 
ethanol,  which  must  be  manufactured 
solely  from  biological  materials,  would 
yield  "substantial  environmental" 
benefits  as  that  phrase  is  used  in  section 
301(2)  of  the  Act. 

IV.  Regulistory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regiilatory  Planning  and 
Review,"  58  FR  51735  (October  4, 1993). 
Accordingly,  this  rulemaking  has  not 
been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  "Federalism," 
52  FR  41685  (October  30, 1987)  requires 
that  regidations,  rules,  legislation  and 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  policy 
action.  DOE  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  there  are  no  federalism 
implications  that  would  warrant  the 
preparation  of  a  federalism  assessment. 
The  rule  promulgated  today  would 
simply  allow  an  additional  fuel  to 
quafify  as  an  alternative  fuel  for  the 
purposes  of  the  Energy  Policy  Act  of 
1992.  The  rule  would  not  have  a 
substantial  direct  effect  on  States,  the 
relationship  between  the  States  and 
Federal  Government,  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government. 

C.  Review  Under  the  Regulatory 
Flexibility-Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  St  seq.,  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  every  rule  which  by  law 
must  be  proposed  for  public  comment, 
unless  the  agency  certifies  that  the  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  rule  would  provide  an 
additional  fuel  choice  for  organizations 
which  must  comply  with  the 


requirements  of  the  Alternative  Fuel 
Transportation  Program  (10  CFR  part 
490)  and  the  requirements  for  Federd 
fleets  under  Title  III  of  EPACT.  There  is 
no  reason  to  anticipate  any  adverse 
impact.  DOE  certified  in  the  notice  of 
proposed  rulemaking  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  DOE  received  no  comments  on 
that  certification. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  rule  identifies  the  P-series  fuels 
as  "alternative  fuel"  as  that  term  is 
defined  in  the  Alternative  Fuel 
Transportation  Program  regulations  (10 
CFR  490.2)  and  section  301(2)  of  the 
Energy  Policy  Act  (42  U.S.C.  13211(2)). 
The  rule  interprets  statutory  and 
regulatory  definitions  and  does  not 
change  the  environmental  effect  of  the 
Alternative  Fuel  Transportation 
Program  regulations.  DOE,  therefore,  has 
determined  that  the  rule  is  covered 
imder  the  Categorical  Exclusion  in 
paragraph  A5  to  Subpart  D,  10  CFR  part 
1021.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  will 
be  imposed  by  this  rulemaking. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  reqtiired 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (-1)  Qearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specffies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
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other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  the  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  and 
requires  an  agency  plan  for  giving  notice 
and  opportimity  for  timely  input  to 
potentially  affected  small  governments 


before  establishing  any  requirements 
that  might  significantly  or  uniquely 
affect  small  governments.  The  rule 
published  today  does  not  .contain  any 
Federal  mandate,  so  these  requirements 
do  not  apply. 

H.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  the  promulgation  of 
this  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

List  of  Subjects  in  10  CFR  Part  490 

Administrative  practice  and 
procedure.  Energy  conservation.  Fuel, 
Motor  vehicles. 

Issued  in  Washington,  DC  on  16  April, 
1999. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
Preamble,  Part  490  of  Title  10,  Chapter 
n.  Subchapter  D,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  48a-nALTERNATIVE  FUEL 
TRANSPORTATION  PROGRAM 

1.  The  authority  citation  for  Part  490 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7191. 13211, 13235, 
13251,  13257,  13258,  13260-3. 

2.  Section  490.2,  Definitions,  is 
amended  by  revising  the  definition  of 
"Alternative  Fuel,"  to  read  as  follows: 

f480^    DaflnMons. 

*  *        •        *        • 

Alternative  Fuel  means  methanol, 
denatiued  ethanol,  and  other  alcohols; 
mixtures  containing  85  percent  or  more 
by  volume  of  methanol,  denatured 
ethanol,  and  other  alcohols  with 
gasoline  or  other  fuels;  natural  gas; 
liquefied  petroleum  gas;  hydrogen;  coal- 
derived  liquid  fuels;  fuels  (other  than 
alcohol)  derived  from  biological 
materials  (including  neat  biodiesel); 
three  P-series  fuels  (specifically  known 
as  Pm«  Regular,  Pure  Premium  and  Piu« 
Cold  Weather)  as  described  by  United 
States  Patent  number  5,697,987,  dated 
December  16, 1997,  and  containing  at 
least  60  percent  non-petroleum  energy 
content  derived  from 
methyltetrahydrofuran,  which  must  be 
manii&ctured  solely  irom  biological 
materials,  and  ethanol,  which  must  be 
manufactured  solely  from  biological 
materials;  and  electricity  (including 
electricity  firom  solar  energy). 

•  *        *        •        • 

[FR  Doc.  99-12250  Filed  5-14-99;  8:45  am] 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  17.  1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martwting 
Swvic* 

Avocados  grown  in — 
South  Florida;  published  5- 
14-99 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Servic* 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Vendor  disqualification; 
published  3-18-99 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Point  Lookout  to  Cedar 
Point,  MD;  aerial  firing 
range  designation; 
published  4-15-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Equivalent  emission 
limitations  by  permit; 
implementation;  published 
4-16-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California  and  Arizona; 

published  3-18-99 
Illinois;  publist>ed  3-18-99 
Iowa;  published  3-18-99 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  published  3-17-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Kentucky;  published  4-19-99 
Texas;  published  4-8-99 
FEDERAL  LABOR 
RELATIONS  AUTHORITY 
Freedom  of  Information  Act; 
implementation;  published  4- 
16-99 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  dnjgs,  feeds,  and 
related  products: 
Ivermectin  and  ivermectin 

and  dorsulon;  published 

5-17-99 
Oxytetracycline  injection; 

published  5-17-99 
Sutfadimethoxine  with 

Ormetoprim;  published  5- 

17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Heaitt)  Care  Financing 
Administration 

Medicare  and  Medicaid: 
Skilled  nursing  facilities, 
program  compliance — 
Civil  money  penalties, 
notification 
requirements,  and 
discretionary  remedy 
delegation  expanskm; 
published  3-18-99 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Workforce  Investment  Act; 
implementation: 
Job  training  system  reform; 
published  4-15-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Aerospatiale;  published  4- 

12-99 
Avkjns  Pierre  Robin; 

published  4-6-99 
Boeing;  published  4-12-99 
Domier;  published  4-12-99 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce;  airport 
designations  and 
withdrawals: 

Akron  Fulton  Airport,  OH; 
published  4-15-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fruits;  import  regulations: 
Nectarines;  comments  due 
by  5-26-99;  published  3- 
26-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Marine  mammals;  human 
handling,  care,  treatment, 
and  transportation; 
comments  due  by  5-26- 
99;  published  5-14-99 

Rats  and  mice  bred  for  use 
in  research  and  birds; 
definition  as  animals; 
rulemaking  petition; 
comments  due  by  5-28- 
99;  published  3-4-99 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  stamp  program: 
Issuance  and  use  of 
coupons;  electronic 
benefits  transfer  systems 
approval  starKlards;  audit 
requirements;  comments 
due  by  5-24-99;  published 
2-23-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Organization  of  American 
States  (GAS);  model 
regulations  for  control  of 
intemational  movement  of 
firearms,  parts, 
components,  and 
ammunitkxi;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  5-24- 
99;  published  4-7-99 
International  fisheries 
regulations: 
Pacific  halibut — 
Sitka  Sound;  local  area 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Gulf  of  Farallones 
National  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  5-24- 
99;  published  4-23-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  marttet  designation 
applications;  fee  schedule; 
comments  due  by  5-24-99; 
published  4-22-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 


Security  responsibilities;  oral 
attestation;  comments  due 
by  5-24-99;  published  3- 
25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national- 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Fine  particulate  matter, 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  comments  due  by 
5-24-99;  published  4-23- 
99 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Arizona  et  al.;  comments 
due  by  5-24-99;  published 
4-23-99 

Texas;  comments  due  by  5- 
24-99;  published  4-23-99 
Pesticide  programs: 

Federal  Insecticide, 
Fungicide,  and 
Rodenticide  Act;  plant- 
pesticide  terminology; 
altemative  name 
suggestions;  comment 
request;  comments  due 
by  5-24-99;  published  4- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementatnrv— 
Local  competition 
provisions;  comments 
due  by  5-26-99; 
published  4-26-99 
Rate  integratkm 
requirement;  comments 
due  by  5-27-99; 
published  5-18-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
5-24-99;  published  4-8-99 
Aritansas;  comments  due  by 
5-24-99;  published  4-8-99 
California;  comments  due  by 
5-24-99;  published  4-8-99 
Colorado;  comments  due  by 
5-24-99;  published  4-8-99 
Kansas;  comments  due  by 
5-24-99;  published  4-8-99 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Program: 
Selection  and  funding  of 
grantees;  policies  and 
procedures;  comments 
due  by  5-24-99;  published 
3-24-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  5-26-99;  published 
3-26-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

Indian  Child  Protection  and 
Family  Violence  Prevention 
Act;  implementation: 
Individuals  employed  in 
positions  involving  regular 
contact  with  or  control 
over  Indian  children; 
minimum  standards  of 
character  and  employment 
suitability;  comments  due 
by  5-24-99;  published  3- 
25-99 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Abutilon  eremitopetalum, 
etc.  (245  Hawaiian 
plants);  critical  habitat 
designation  reevaluation; 
comments  due  by  5-24- 
99;  published  3-24-99 
Alabama  sturgeon; 
comments  due  by  5-26- 
99;  published  3-26-99 
JUSTICE  DEPARTMENT 
Grants: 
Justee  Programs  Office; 
violent  crimes  against 
women  on  campuses; 
comments  due  by  5-24- 
99;  published  4-23-99 

LABOR  DEPARTMENT 

Grsuits,  contrEicts,  and  other 
agreements,  and  States, 
local  governments,  and  non- 
profit organizations;  audit 
requirements;  comments 
due  by  5-24-99;  published 
3-25-99 

MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEW 

COMMISSION 

Federal  Mine  SafMy  and 

Health  Review  Commission 

Procedural  rules;  comments 
due  by  5-28-99;  published 
5-7-99 


NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
fadlties;  domestic  licensing: 
Nuclear  power  plants — 
Altemative  source  terms 
use;  comments  due  by 
5-25-99;  published  3-11- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  5-26-99; 
putilished  4-26-99 
Retirement: 
Federal  employees'  group 
life  insurance  program; 
new  premium  rates; 
comments  due  by  5-27- 
99;  published  4-27-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

companies: 

Canadian  tax-deferred 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  comments 
due  by  5-28-99;  published 
3-26-99 

Canadian  tax-defen-ed 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  correction; . 
comments  due  by  5-28- 
99:  published  4-14-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety: 

Puget  Sound  area  waters; 
safety  improvement 
feasibility  study; 
comprehensive  cost- 
benefit  analysis; 
comments  due  by  5-24- 
99;  published  11-24-98 
Regmyweis  and  marine 

parades: 

Special  Olympics  1999 
Summer  Sailing  Regatta; 
comments  due  by  5-26- 
99;  published  4-26-99 

TRANSPORTATION 
DEPARTMENT 
Fsdersl  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Foreign  air  carrier 
operations;  security 
programs;  comments  due 
by  5-24-99;  published  3- 
22-99 
Airworthiness  directives: 

Airbus;  comments  due  l>y  5- 
24-99;  published  4-23-99 


Alexander  Schleicher 

Segelflugzeugt>au; 

comments  due  by  5-28- 

99;  published  4-26-99 
Boeing;  comments  due  by 

5-26-99;  published  3-26- 

99 
British  Aerospace; 

comments  due  by  5-24- 

99;  published  4-23-99 
Dassault;  comments  due  by 

5-24-99;  published  5-3-99 
Eurocopter  France; 

comments  due  liy  5-24- 

99;  published  3-23-99 
Fokker;  comments  due  by 

5-24-99:  published  4-23- 

99 
McDonnell  Douglas; 

comments  due  by  5-24- 

99;  published  3-23-99 
New  Piper  Aircraft,  Inc.; 

comments  due  t)y  5-28- 

99;  published  3-19-99 
Porsche;  comments  due  by 

5-26-99:  published  3-26- 

99 
Pratt  &  Whitney;  comments 

due  by  5-24-99;  published 

4-22-99 
Sikorslcy;  comments  due  by 

5-24-99;  published  3-23- 

99 
SOCATA-Groupe 

Aerospatiale;  comments 

due  by  5-24-99;  published 

3-29-99 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  5-28- 

99;  published  4-26-99 
Class  E  airspace;  comments 
due  by  5-24-99;  put>lished 
4-20-99 
Class  E  airspace;  correction; 
comments  due  by  5-24-99; 
published  5-4-99 
Federal  ainways  and  jet 
routes;  comments  due  by  5- 
26-99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Ressarch  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
DOT  cylinder 
spedfications  and 
maintenarKe, 
requalification,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 


Federal  deposits;  electronic 
funds  transfers;  comments 
due  by  5-24-99;  published 
3-23-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjururtion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonm  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  531/P.L.  106-26 

To  autt)orize  the  President  to 
award  a  gold  medal  on  behalf 
of  the  Congress  to  Rosa 
Paries  in  recognition  of  t>er 
contributions  to  the  Nation. 
(May  4,  1999;  113  Stat.  50) 

Last  List  May  4.  19M 


PubHc  Lawf*  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listprocOluclcy.fed.gov  with 
tfie  text  message: 

subscribs  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  Inquiries  sent  to 
this  address. 
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CFR  CHECKUST 


TMe 


Stock  Number 


Price       Revision  Date 


This  checttlist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  informatkjn  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1  -888-293-6498  (toll  free)  or  202-5 1 2- 1 530. 
The  annual  rate  for  sutjscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-22S0. 

TMe  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Ports  100  and 
101) (869^)38-00002-4) 

4 (869-034-00003-7) 7.00 

5  Parts: 

1-699  (869-038-00004-1) 

•700-1199 (869-038-0000&^) 

1200-€nd,  6  (6 
Reserved) (869-O38-00006-7) 

7  Parts: 

1-26  (869-038-00007-5) 

27-52  (869^)38-«)008-3) 

53-209 (869-038-0000^1) 

210-299 (869-038-00010-5) 

300-399 (869-038-00011-3) 

400-699 (86W)38^)0012-1) 

700-899 (869-03ft-00013-0) 

900-999 ., (869-038-00014-8)  . 

1000-1 199 (86W)34-00015-1)  , 

1200-1599 (869^)38-00016-4)  , 

1600-1899 (869-038-00017-2) . 

1900-1939  (869-O38-000I8-1)  . 

1940-1949  (869-03W)0019-9)  . 

1950-1999 (869-038-00020-2) . 

2000-End „ (869-03W)0021-l) . 

» (869-038-O0022-9)  . 

9  Parts: 

J-199 (869-038-00023-7)  . 

200*1(1 (869-O38-00024-5)  . 

10 


•1-50 (869-03W)0025-3) 

51-199 (869-038-00026-1) 

200^499 (869^)38-00027-0) 

500^nd  (869-038-00028-8) 

11 (869^)38-0002-6)  . 

12  Parts: 

1-199  (869-038-«)030-0) 

200-219 (869-038-00031-6) 

220-299 (869-038-00032-6) 

30CM99 (869-038-00033-4) 

500-599 (86W)38-00034-2) 

60O-End  (869-038-00035-1) 

13  (869-03*-00036-9) . 


5.00 

*Jan.  1 

,  1998 

20.00 

'Jan.  1 

,  1W9 

7.00 

sjon.  1 

,  1998 

37.00 

Jon.  1 

,  1999 

27.00 

Jan.  1 

,  1999 

44.00 

Jon.  1 

,1999 

25.00 

Jon.  1 

,  1999 

32.00 

Jon.  1, 

,  1999 

20.00 

Jan.  1, 

,  1999 

47.W 

Jan.  1, 

,  1999 

25.00 

Jon.  I, 

,  1999 

37.00 

Jan.  1, 

,  1999 

32.00 

Jon.  1, 

1999 

41.00 

Jon.  1, 

1999 

44.00 

Jon.  1, 

1998 

34.00 

Jon.  1, 

1999 

55.00 

Jon.  1, 

1999 

19.00 

Jan.  1, 

I9W 

34.00 

Jon.  1, 

1999 

41.00 

Jon.  1, 

1999 

27.00 

Jon.  1, 

1999 

36.00 

Jon.  1. 

1999 

42.00 

Jon.  1, 

1999 

37.00 

Jon.  1, 

1999 

42.00 

Jon.  1, 

1999 

34.00 

Jon.  1, 

1999 

33.00 

Jon.  1, 

1999 

43.00 

Jon.  1, 

1999 

20.00 

Jon.  1, 

1999 

17.00 

Jan.], 

1999 

20.n 

Jon.  1, 

1999 

40.00 

Jon.  1, 

1999 

25.00 

Jon.  1, 

1999 

24.00 

Jon.  1, 

1999 

45.00 

Jon.  1, 

1999 

25.00 

Jan.  1, 

1999 

14  Parts: 

1-59 (869-038-00037-7) 

60-139 (869-038-00038-5) 

140-199 (869-038-00039-3) 

•200-1199 (869-038-00040-7) 

1200-End (869-03W)0041-5) 

15  Parts: 

0-299  (869-038-00042-3) . 

300-799 (869-038-00043-1) , 

800-€nd  (869-038-00044-0)  . 

16  Parts: 

0-999  (869-03M)0045-8)  . 

1000-End (869-038-00046-6) . 

17  Parts: 

1-199  (869-O34-00O48-7)  . 

200-239 (869-034-00049-5)  . 

240-£nd  (86W)34-00050-9)  . 

18  Parts: 

1-399  (869-034-00051-7) . 

400-End  (86W)34-00052-5)  . 

19  Parts: 

1-140  ,. (869-034-00053-3) . 

141-199 (869-034-00054-1)  . 

200-End  (869-034-00055-0) . 

20  Parts: 

1-399  (86W)34-00056-8)  . 

400-499 (869-034-00057-6)  . 

500-€nd (869-034-00058-4) . 


50.00 
42.00 
17.00 
28.00 
24.00 

25.00 
36.00 
24.00 

32.00 
37.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28Xn 
44.x 

21  Parts: 

1-99 (869-034^)005^2) 21.00 

100-169 (869-034-00060-6) 27.00 

170-199 (869-O34-O0061-4) 28.00 

200-299 (869-034-00062-2) 9.00 

300-499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299 (869-034-00066-5) 32.00 

1300-End _ (869-O34-00067-3) 12.00 

22  Parts: 

1-299  (869-034-00068-1)  .. 

300-€nd  (869-034-00069-0)  .. 


41.00 
31.00 


Jon.  1,  1999 
Jan.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 
Jon.  1,  1999 

Jon.  1,  1999 
Jon.  1,  1999 
Jon,  1,  1999 

Jon.  1,  1999 
Jon.  1,  1999 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1996 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 


23 (869-034-00070-3) 25.00  ,    Apr.  1,  1998 

24  Parts: 

0-199  „ (869-034-00071-1) 32.00 

200-499  ....„ ^ (869-034-00072-0) 28.00 

•500-699  ^„ (869-038-00073-3) 18.00 

700-1699 (869-034-00074-*) 45.00 

1700-End (869^)34-00075-4) 17.00 


25  (869-034^)0076-2) 

26  Parts: 

§§1.0-1-1.60 (869-O34-00077-1) 


42.00 


26.00 

§§  1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300 (869-034-00079-7) 31.00 

§§1.301-1.400 (869-034-00880-1) 23.00 

§§1.401-1.440 (869-034^)0081-9) 39,00 

§§1.441-1.500 (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§1.641-1.850 (869-034-00084-3) 32.00 

§§1.851-1.907 (869-034-00085-1) 36.00 

§§1.908-1.1000 (869-034-00086-0) 35.00 

38.00 
51.00 
36.00 
25.00 
16.00 
19.00 
34.00 
10.00 


§§1.1001-1.1400  (869^)34-00087-8) 

§§1.1401-End  (869^034-00086-6) 

2-29  (869-034^)0089-4) 

30-39  (869-034-00090-6) 

4049  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 


60O*>d  (869-034-00095-9) 9.00 


Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1999 
Apr.  1,  1998 
Apr.  1,  1996 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1996 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1996 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1996 


27  Parts: 

1-199  


(869-O34-00096-7) 49.00   Apr.  1.  1996 


Federal  Register  /  Vol.  64,  No.  94/  Monday.  May  17,  1999  /  Reader  Aids 


vu 


THto 


Stock  Number 
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200-&KJ  (86W)34-00097-5) 

28  Parte: 

0-42  (8«W)34^)0098-3) 

43-end (869-034-00099-1) 


17.00     'Apr.  1, 1998 


36XX) 
30.00 


29  Parts: 

frW (869-O34-O0100-9) 26.00 

100^99 (869-034-00101-7) 12.00 

500-899 „,.  (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999) (869-034-00104-1) 44.00 

1910  (§§1910.1000  to 

end)  (869-034-00105-0) 27.00 

191 1-1925 (869-034-00106-8) 17.00 

1926 (869-034-00107-6) 30.00 

1927-£nd (869-034-00108^) 41.00 

30  Parts: 

1-199  (869-034^»109-2)  .. 

200-699 (869-034-001 10-6)  .. 

700-End  (869^)34-00111-4) .. 


33.00 
29.00 
33.00 

20.00 
46.00 


31  Parts: 

0-199  (869-034-00112-2)  .. 

200-End  (869-034-00113-1) .. 

32  Parts: 

1-39,  Vol.  I MJOO 

1-39,  Vol.  II 19X)0 

1-39,  Vol.  Ill 18X10 


1-190  (869-034-00114-^ 

191-399 (869-034-001 15-7) 

400-629 (869-034-00116-5) 

63(W99 ..„  (869-034-00117-3) 

700-799 (869-034-001 18-1) 

800-End  (869-034-00119-0) 

33  Parts: 

1-124  (869-034-00120-3) 

125-199 (869-034-00121-1) 

200-End  .(869-034-001 22-0) 

1-299  ....". (869-034^X1123-8) 

300-399 (869-03*^)0124-6) 

400-End  (869-034^)0125-4) 


47.00 
51O0 
33.00 
22.00 
26O0 
27X)0 

29.00 
38.00 
30.00 

27.00 
25.00 
44.00 


July 
July 

July 
July 
July 
JUy 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July, 

2Juiy 
2July 
2July 

July 
July 
July 
♦July 
July 
July 

July 
July 
July 

July 
July 
July 


35 (869K)34rO0126-2) 14.00        July 

36  Parts 

1-199  „ :.....  (869-034^)0127-1) 20.00 

200-299 (869-034-00128-9) 21O0 

300-End  (869-034-00129-7) 35O0 


July 
July 
July 

37  (869-034-00130-1) 27X10        July 

38  Parts: 

0-17 (869-034-00131-9) 34.00        July 

18-End (869-034-00132-7) 39O0        July 

39 (86W)34-O0133-5) 23.00        July 


40  Parts: 

1-49 (869-034-00134-3) 31.00  July 

50-51  (869-034^)0135-l) 24.00  July 

52  (52.01-52.1018) (869-034-00136-0) 28.00  July 

52  (52.1019-End) (869-034-00137-8) 33.00  July 

53-59  (86W)34-00138-6) 17.00  July 

60  (869-034-00139^) 53.00  July 

61-62 „ ..(869-034-00140-8) 18X)0  July 

63  (869-034-00141-6) 57.00  July 

64-71  (86W)34-00142-4) 11.00  July 

72^0 (869-034-00143-2) 36.00  July 

81-85 (869-034-00144-1) 31.00  July 

86  (869-034-00144-9) 53.00  July 

87-135 (869^)34-00146-7) 47X)0  July 

136-149 (869-034^)0147-6) 37X10  July 

150-189 (869-034-00148-3) 34XJ0  July 

190-259 (869-034-00149-1) 23XJ0  July 

260-265 (86«)34-00150-9) 29.00  July 


1998 
1998 

1998 
1998 
1998 
1998 


1998 
1998 
1998 

1998 
1998 

1984 
1984 
1984 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 

1998 

1998 
1998 
1998 

1998 


1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


266-299 (869-034-00151-3) 

300-399 (869^)34-00152-1) 

400^124 (869-034-00153-0) 

425-699 (869-034-00154-8) 

700-789 (869-034-00155-6) 

790-End  (869-034-00156-4) 


33.00 
26.00 
33.00 
42.00 
41.00 
22.00 


41Chaptsrs: 

1, 1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 

7 

8 

9 

10-17 

18.  Vd.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19^100  13X10 

1-100  (869-034-00157-2) MJOO 

101  - (869-034-00158-1) 37.00 

102-200 (869-034-001 58-9) 15O0 

201-€nd  (869-034-00 160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1) 

400-429 (86^)34-00162-9) 

430-End  (869-034-00163-7) 

43  Parts: 

1-999  „....  (86W334-00164-5) 

1000-end  (869-034-00165-3) 


34.00 
41.00 
51.00 

XJOO 
48X» 


1-199  ....'. (869-034-00167-0) 

200-499 (869-034-00168-8) 

500-1199 (869-034-00169-6) 

120O-€nd (869-034-00170-0) 


30.00 
18.00 
29X)0 
39.00 


46  Parts: 

1-40 (869-034-00171-8) 26.00 

41-69  (869-034-00172-6) 21.00 

70-89  (869-034-00173-4) 8.00 

90-139 (869-O34-00174-2) 26.00 

140-155 „ (869-034-00175-1) 14.00 

156-165 „ (869^)34-00176-9) 19X10 

166-199 (869-034-00177-7) 25.00 

200-499 (869-034-00178-5)  ......  22.00 

50O-€nd  „ (869-034-00179-3) \6J0O 

47  Parts: 

0-19 „ (869K)34-00180-7) 36X30 

20-39  „ (869-034-00181-5) 27X10 

40-69  _ -. (869-034-00182-3) 24X10 

70-79  .(869-034-00183-1) 37.00 

80-End  (869-034-00184-0) 40.00 

<fl  rii^iisn 

1  (Ports  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52-99)  (86W}34-00186-6) 29X)0 

2  (Ports  201-299) (869-034^)0187-4) 34.00 

3-6 (869-034-0018&-2) 29.00 

7-14 „ (86W)34-00189-1) 32.00 

15-28  (86W)34^)019O^) 33.00 

29-tnd (869-034-00191-2) 24X10 

49  Parts: 

1^99 (869-034-00192-1) 31X)0 

100-185 - (869-034-00193-9) 50X10 

186-199 (869-034-00194-7) 11X10 

200-399 (8694)34-00195-5) 46.00 

400^99 „ (869-034-00196-3) 54.00 

1000-1 199  (869-034-00197-1) 17X10 

120O^nd (86W134-00198-0) 13.00 


July  1, 
July  1 
July  1 
July  1 
July  1 
July  1 

JJuly  1 

JJuly  1 

'July  1 

JJuly  1 

3July  1 

iJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

sjuly  1 

July  1 

July  1 

July  1 

July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


.  (869-O34-00166-1) 48X10       Oct.  1 


SOI 

1-199  (86W)34-00199-8) 42.00 

200-599 (869-034-00200-5) 22.00 

600-End  (86W)34-00201-3) 33.00 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.l 
Oct.  1 
Oct,  1 


998 
998 
998 
998 
998 
998 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
998 
998 
998 

998 
998 
998 

998 
998 

998 

998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
996 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 


VUl 
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THi*  Stock  Number  Price       RevielonOele 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00       Jan.  1, 19^ 

Connptete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  nrKJiiing) .'..  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  frtte  3  is  an  arviual  comptlaflon,  this  votume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  Jiiy  1.  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Pats  1-39  inclusive.  For  the  fuH  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edrtion  o»  41  CFR  Chapters  l-IOO  contains  a  note  only 
for  Crhopters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulafions 
in  Chapters  I  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  OTrtendments  to  ttw  volume  were  promulgated  during  the  period  July 
1,  1997  to  MtK  30,  1998.  The  volume  issued  July  1,  1997,  should  be  retained. 

'No  amendments  to  the  volume  were  promulgated  during  the  period  January 
1.  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1, 1997  should  be  retailed. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  AprH  1,  1998.  The  CFR  volume  issued  as  of  AprH  1,  1997, 
should  be  retained. 
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IX 


CFR  CHECKUST 


TW* 


stock  Numtaf 


Price       Revision  Data 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrar>ged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  tfie  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  infomiation  at>out  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

THie                                  Stock  Number  Price      Revision  Date 

1, 2  (2  Resen/ed) (86^34-00001-1) 5.00     ^Jon.  1,  1998 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-038-00002-4) 20.00 

4  (869^)34-00003-7) 7.00 

5  Parts: 

T-699 (869-03W)0004-1) 37.00 

•700-1 199 (869-038-00005-9) 27.00 

1200-End,  6  (6 
Reserved) (869-038-00006-7) 44X10 

7  Parts: 

1-26 (869-038-00007-5) 25.00 


'Jan.  1 
sjan.  1 


Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  I 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 

8  „. (869-038-00022-9) 36.00       Jan.  1 

9  Parts: 

1-199  (869-038-00023-7) 42.00 

200-End  (869-038-00024-5) 37.00 


27-52  (869-038-00008t3) 32.00 

53-209 (869-038-O0009-1) 20.00 

210-299 (869-038-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699 (869^)3W)0012-1) 37.00 

700-899 (869-038-00013-0) 32.00 

90tM99 (869-03W)0014-8) 41.00 

100O-1 199 (869-034-00015-1) 44.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869^)3^-00017-2) 55.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End (869-038-00021-1) 27.00 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


10  Parts: 

•1-50 (869-038-00025-3) 42.00 

51-199 „ (869-038-00026-1) 34J0 

200-499 (869-038-00027-0) 33.W 

500-End (869-038-00028-8) 43.W 

11 (86^)38^)002-6)  20.00 

12  Parts: 

1-199  (869-038-00030-0) 17.00 

200-219 (869-038-00031-6) 20.00 

220-299 (869-038K)0032-«) 40.00 

300-499  ....„ (869-038-00033-4) 25.00 

500-599 „ (869-038-00034-2) 24.00 

600-End  (869-038-00035-1) 45.00 

13 (869-038-O0036-9) 25.00       Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1999 
1998 

1999 
1999 


1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1998 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 

1999 


Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


14  Parts: 

1-59 (869-038-00037-7)  .. 

60-139 (869-038-00038-5)  .. 

140-199 (869-038-00039-3)  .. 

•200-1199 (869-038-00O4O-7)  .. 

1200-£nd (869-038-O0041-5)  .. 

15  Parts: 

0-299 (869-038-00042-3)  .. 

300-799 (869-038-00043-1)  .. 

800-£nd  (869-038-00044-0)  .. 

16  Parts: 

0-999  (86W)38^)0045-«)  .. 

1000-End (869-038-00046-6)  .. 

17  Parts: 

1-199  (869^)34-00048-7)  .. 

200-239 „....  (869-034-00049-5)  .. 

240-End (869-034-00050-9)  .. 

18  Parts: 

1-399  (869^)34-0005r-7)  .. 

400-End  (869-034-00052-5)  .. 

19  Parts: 

1-140  (869-034-00053-3)  .. 

141-199 _...  (869-034-00054-1)  .. 

200-End  (869-034^)0055-0)  .. 

20  Parts: 

1-399  (869-034-00056-8)  .. 

400-499 (869-034-00057-6)  .. 

500-End  (869-034-0005fr4)  .. 

21  Parts: 

1-99 (869-034-00059-2) 21.00 

100-169 (869-034-00060-6) 27.00 

170-199 (869-034-00061-4) 28.00 

200-299 (869^)34-00062-2) 9.00 

30O499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034^)0065-7) 9.00 

800-1299 (869-OJ4-00066-5) 32.00 

1300-End (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869-034-00068-1) 41.00 

300-End  (869-034^)0069-0) 31.00 

23 (869-034-00070-3) 25.00        Apr.  1 

24  Parts: 

0-199  (869-034-O0071-1) 32.W 

200-499 ~ (869-034-00072-0) 28.00 

•500-699  , (869-038-00073-3) 18.00 

700-1699 (869-034-00074-6) 45.00 

1700-End (869-034-O0075-4) 17.00 


50.00 
42.00 
17.00 
28.00 
24.00 

25.00 
36.00 
24.00 

32.00 
37.00 

27.00 
32.00 
40.00 

45.00 
1300 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 


Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 


25  (869-034-00076-2) 42.00 

26  Parts: 

§§10-1-1.60  (869^)34-00077-1) 26.00  Apr.  1 

§§1.61-1.169 (869-034^)0078-9) 48.00  Apr.  1 

§§  1.170-1.300 (869-034-00079-7) 31.00  Apr.  1 

§§1.301-1.400 (869-034-00080-1) 23.00  Apr.  1 

§§1.401-1.440 (869-034-00081-9) 39.00  Apr.  1 

§§1.441-1.500 (869-034-00082-7)  29.00  Apr.  1 

§§1.501-1.640 (869-034-00083-5) 27.00  Apr.  1 

§§1.641-1.850 (869-034-00084-3) 32.00  Apr.  1 

§§1.851-1.907 (869-034-00085-1) 36.00  Apr.  1 

§§1.908-1.1000 (869-034-00086^)) 35.00  Apr.  1 

§§1.1001-1.1400  (869-034-00087-8) 38.00  Apr.  I 

§§1.1401-End  (869-034-0008ft-6) 51.00  Apr.  1 

2-29  (869-034-00089-4) 36.00  Apr.  1 

30-39  (869-034-00090-8) 25.00  Apr.  1 

4049  (869-034-00091-6) 16.W  Apr.  1 

50-299 (869-034-00092-4) 19.00  Apr.  1 

300-499 (869-034-00093-2) 34.00  Apr.  1 

500-599 (869-034-00094-1) 10.00  Apr.  1 

600-End  (869-034^)0095-9) 9.00  Apr.  1 

27  Parts: 

1-199  


999 
999 
999 
999 
999 

999 
999 
999 

999 
999 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

998 
998 
T999 
998 
998 

998 

998 
998 
998 
998 
998 
998 
998 
998 
998 
r998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


(869-034-00096-7) 49.00   Apr.  1,  1998 
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Tllto 


stock  Number 


20(Hnd  (869-034-00097-5) 

28  Parts: 

0-42  (869-034-00098-3) 

43-end (869-034-00099-1) 


Price 
17.00 

36.00 
30.00 


29  Parts: 

0-99 (869-034-00100-9) 26.00 

10(W99 „ (869-034-00101-7) 12.00 


40.00 
20.00 


500-899 (869-034^)0102-5) 

900-1899 (869^334-0010^3) 

1900-1910  (§§1900  to 

1910.999) (869-034-00104-1) 

1910  (§§1910.1000  to 

end)  (869-034-00105-0) 

1911-1925 (869-034-00106-8)  , 

1«6 (869-034^)0 107-6)  . 

1927-End (869-034-00108-4)  , 

30  Parts: 

1-199  7. (869-034-00109-2)  . 

200-699 (869-034-001 10-6)  . 

700-End  (869-034-001 IM)  . 

31  Parts: 

0-199  (869-034-001 12-2) 20.W 

200-£r>d  (86W)34-00113-1) 46.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


27.00 
17.00 
30.00 
41.00 

33.00 
29.00 
33.00 


1-190  (869-034-00114-9) 

191-399 (869-OJ4-00 115-7) 

400-629 (869-034-00116-5) 

630-699  ...„ (869-034-00117-3) 

700-799 (869-034-001 18-1) 

800-End  (869-034-00119-0) 

33  Parts: 

1-124  (869-034-00120-3) 

125-199 „ (869-034-00121-1) 

200-€nd  (869^)34-00122-0) 

34  Parts: 

1-299  (869^)34-00123-8) 

300-399 (869-034-00 12*-6) 

400-€nd  (869-034-00125-4) 

35  (869-034^)0126-2)  . 

36  Parts 

1-199  (869-034-00127-1)  , 

20O-299 (869-034^)0128-9)  . 

300-End  (869-034-00129^7)  . 

37 


47.00 
51.00 
33.00 
22.00 
26.W 
27.00 

29.00 
38.00 
30.00 

27.00 
25.x 
44.00 

14.00 

20.W 
21.00 
35.00 


34.00 
39.00 


(869-034-00130-1) 27.00 

38  Parts: 

0-17  (869-034-00131-9)  .. 

1»-€nd  (869-0344)0132-7)  .. 

39 (869-034-00133-5)  .. 

40  Parts: 

1^4» (869-03*^M134-3) 31.00 

50-5)  (8694)34-00135-1) 24.M 

52  (52.01-52.1018) (869-034-00136-0) 28.00 

52  (52.1019-End) (869-034-00137-8) 33.00 

53-59  (869-034-00138-6) 17.00 

60  (869-034-00139^) 53.00 

61-62  .„ (869-034-00140-8) 18.00 

63  (869-034-00141-6) 57.00 

64-71  (869-034-00142^) 11.00 

36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.U 
29.00 


72-80  (869-034-00143-2) 

81-85  (869-034-00144-1) 

W  (869-034-00144-9) 

87-135 (869-034-00146-7) 

136-149 (869-034-00147-5) 

150-189 (869-03*-00148-3) 

190-259 (869-034-00149-1) 

260-265 (86WJ34-00150-9) 


Revision  Data 

*Apr.  1,  1998 

July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Title 


44.00        July  1,  1998 


July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2  July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

*July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 


23.00        July  1,  1998 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Stock  Number 


Price       Revision  Date 


266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

400-424 (869-034-00153-0) 

425-699 (869-O34-00154-8) 

700-789 (869-034-00155-6) 

790-End  (869-0344)0156-4) 


33.00 
26.00 
33.00 
42.00 
41.00 
22.00 

41  Chapters: 

1,  1-1  to  1-10 „    13.00 
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Senior  Executive  Service: 
Performance  Review  Boards;  membership,  26953 

Education  Department 

PROPOSED  RULES 

State-administered  programs,  27151-27158 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  26953- 
26954 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  26954 
Environmental  statements;  notice  of  intent: 

Miamisburg,  OH;  Moimd  Site;  withdrawal,  26954-26955 
Meetings: 

International  Energy  Agency,  26955 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  26876-26880 
Minnesota,  26880-26883 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
'    plan — 

National  priorities  list  update,  26883 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  26925-26926 
Minnesota,  26926 
Water  programs: 
Oil  pollution;  non-transportation-related  facilities 
prevention  and  response,  26926-26927 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  26958-26959 
Clean  Water  Act: 

Clean  water  action  plan;  availability,  26959 
Confidential  business  information  and  data  transfer,  26959- 

26960 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Conditional  exemptions,  26960-26961 

Executive  Office  of  the  President 

See  Central  Intelligence  Agency 

See  Trade  Representative,  Office  of  United  States 
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Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Chemical  weapons  convention;  implementation,  27137- 
27150 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Empresa  Brasileira  de  Aeronautica  S.A.,  26835-26837 

Eurocopter  France,  26839-26841 

Mitsubishi.  26831-26833 

Pratt  &  Whitney,  26833-26835 

Raytheon,  26837-26839 
PROPOSED  RULES 
Air  traffic  operating  and  flight  rules,  etc.: 

Kodak  Albuquerque  International  Balloon  Fiesta,  NM; 
airspace  and  flight  operations  requirements,  27159- 
27163 
Airworthiness  standards: 

Special  conditions — 
McDonnell  Douglas  Corp.  model  MD-17  series,  26900- 
26922 
Class  E  airspace,  26922-26923 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  27022- 
27023 
Meetings: 

RTCA,  Inc.,  27023 
Passenger  facility  charges;  applications,  etc.: 

Birmingham  International  Airport,  27024 

Lubbock  International  Airport,  27024-27025 

Federai  Communications  Commission 

RULES 

Common  carrier  services: 
Wireless  Communications  Bureau;  limitations  waived  on 
pa)rments  in  settlement  agreements  among  parties  in 
contested  licensing  cases,  26883-26885 
Personal  commimications  services: 
Licenses  in  C  block  (Broadband  PCS) — 
Installment  payment  financing,  26887-26890 
Radio  services,  special: 
Maritime  services — 
Licensing  process  simplification  and  flexibility  for 
public  coast  stations,  26885-26887 
PROPOSED  RULES 
Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
Rate  integration  requirement,  26927-26931 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  26961-26962 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Federal  banking  and  thrift  agencies;  capital  and  accoimting 
standards  differences;  report  to  Congress,  26962-26966 

Federal  Energy  Regulatory  Commission 

NOTICES 
Meetings: 

Capacity  benefit  margin  in  computing  available 

transmission  capacity;  technical  conference,  26958 
Applications,  hearings,  determinations,  etc.: 

Alice  Falls  Corp.;  correction,  27041 

City  of  Anaheim,  CA,  26955 


City  of  Riverside,  CA,  26955-26956 
Equitrans,  L.P.,  26956 
Gulf  States  Pipeline  Corp.,  26956 
Michigan  Gas  Storage  Co.,  26956-26957 
Mid  Louisiana  Gas  Co.,  26957 
Tennessee  Gas  Pipeline  Co.,  26957 
Transcontinental  Gas  Pipe  Line  Corp.,  26957 
Transok,  LLC,  26958 

Federal  Highway  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Driver  qualification — 
Black,  Grady  Lee,  Jr.,  et  al;  vision  requirement  waivers, 

27027-27032 
Durham,  James  F.;  vision  requirement  waiver,  27025- 
27027 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Permissible  nonbanking  activities,  26966-26967 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Multi-Species  Conservation  Program,  Lower  Colorado 
River,  Arizona,  Nevada,  and  California,  27000-27002 

Meetings: 
Sport  Fishing  and  Boating  Partnership  Council,  27002 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Fenbendazole  suspension,  26844 
New  drug  applications — 
Lasalocid  and  bacitracin  zinc,  26844-26845 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Anthra(2,l,9-def:6,5,10-d'eT)diisoquinoline- 

l,3,8,10(2H,9H)-tetrone(C.I.  Pigment  Violet  29), 
26841-26842 
Bis(p-ethylbenzylidene),  26842-26844 
Secondary  direct  food  additives — 
Sodimn  chlorite,  26841 
NOTICES 
Draft  civil  money  money  penalties;  reduction  policy  for 

small  entities,  26984-26986 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Lotemax  and  Alrex,  26986-26987 
Meetings: 
Biological  Response  Modifiers  Advisory  Committee, 
26987-26988 
Memorandimis  of  understanding: 
U.S.  Army  Medical  Research  and  Material  Command; 
medical  material  for  military  applications;  research, 
development,  and  premarketing  acquisition,  26988- 
26991 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Partial  quality  control  requirements;  elimination,  26892- 
26900 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois 
E.I.  du  Pont  de  Nemours  and  Company,  Inc.;  crop 
protection  products,  26933 
North  Carolina 
Philips  Monitor  Raleigh;  manufacturing  facilities, 
26933-26934 
Puerto  Rico 
DuPont  Agricultiu«l  Caribe  Industries,  Ltd.,  26934 

Geological  Survey 

NOTICES 
Privacy  Act: 
Systems  of  records,  27002-27003 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Historic  Preservation,  Advisory  Council 

RULES 

Protection  of  historic  properties,  27043-27084 

NOTICES 

Archaeological  sites;  recommended  approach  for 

consultation  on  recovery  of  significant  infonnation; 

guidance,  27085-27087 

Housing  and  UtbBti  Development  Department 

PROPOSED  RULES 
Public  and  Indian  housing: 
Section  8  Housing  Certificate  Fund  Rule  Negotiated 
Rulemaking  Committee,  26923-26924 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  26996- 
26997 
Grants  and  cooperative  agreements;  availability,  etc.: 
Housing,  community  development  and  empowerment 
programs  (SuperNOFA) 
Oklahoma  and  Kansas  disaster  areas;  application 
deadline  extension,  27119-27135 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Crow  Irrigation  Project,  MT,  27003-27006. 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Biu«au 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

NOTICES 

Privacy  Act: 
Systems  of  records,  26997-27000 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Section  467  rental  agreements — 
Tangible  property  leases;  treatment  of  rent  and  interest, 
26845-26876 


PROPOSED  RULES 
Income  taxes: 
Section  467  rental  agreements — 
Agreements  involving  payments  of  $2,000,000,  26924- 
26925 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Antidumping: 
Porcelain-on-steel  cookware  from — 
Mexico.  26934-26944 

Intemational  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27010 

Justice  Department 

See  National  Institute  of  Justice 
See  Prisons  Bureau 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27010-27011 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 

California,  27006 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  27006-27007 
Recreation  management  restrictions,  etc.: 

Bums  District,  OR;  moratorium  on  commercial  outfitting 
permits,  27007 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Management  fee  prohibition;  grant  and  cooperative 
agreement  handbook;  withdrawal,  26923 

National  Credit  Union  Administration 

PROPOSED  RULES 
Credit  unions: 
Undercapitalized  federally-insured  credit  imions;  prompt 
corrective  action  system,  27089-27118 

National  Gambling  Impact  Study  Commission 

NOTICES 
Meetings,  27013 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp.,  27032-27034 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Violence  against  women — 
Basic  research,  27011 

Evaluations  of  grants  to  encourage  arrest  policies  for 
domestic  violence;  researcher-practioner 
partnerships,  27011 
National  impact  evaluation  of  victim  service  programs, 
27012 


VI 


Federal  Register / Vol.  64,  No.  95 /Tuesday,  May  18,  1999 / Contents 


NatkMial  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Visiting  Committee  on  Advanced  Technology,  26944 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Center  for  Scientific  Review.  26992 
National  Cancer  Institute,  26992-26993 
National  Heart.  Limg.  and  Blood  Institute,  26993-26994 
National  Institute  of  Environmental  Health  Sciences, 

26994 
National  Institute  of  Nursing  Research,  26994 
Warren  Grant  Magnuson  Clinical  Center  Scientific 

Coimselors  Board,  26994-26995 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Pacific  halibut,  26890-26891 

National  Parit  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  27007-27008 

Navy  Department 

NOTICES 
Meetings: 
Planning  and  Steering  Advisory  Committee,  26953 

Nuclear  Regulatory  Commission 

RULES 

Public  records: 

Government  in  Sunshine  Act  regulations 
Correction,  27041 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  27013-27014 
Environmental  statements;  availability,  etc.: 

Peco  Energy  Co.,  27014 
Meetings;  Sunshine  Act,  27014-27015 
Reports  and  guidance  documents;  availability,  etc.: 

Power  reactors;  operating  licensing  examination 
standards,  27015 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  investment  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  27009- 
27010 

Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Visiting  regulations;  prior  relationships,  27165-27167 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27015 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Colorado  River;  management  plan,  27008-27009   - 
Multi-Species  Conservation  Program,  Lower  Colorado 
River,  Arizona,  Nevada,  and  California,  27000-27002 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27015-27016 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  27016- 
27018 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  27018 
Disaster  loan  areas: 

Kansas,  27018-27019 

Oklahoma,  27019 

Texas,  27019-27020 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  26995 
Grant  and  cooperative  agreement  awards: 

Farm  Resource  Center  of  Cairo,  IL,  26995-26996 
Meetings: 

SAMHSA  National  Advisory  Coimcil,  26996 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Cost  of  capital — 
Railroad  industry's  1998  decision,  27035 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kingston  Fossil  Plant,  TN;  alternative  coal  receiving 
systems,  27020-27021 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Measures  affecting  government  procuirement,  27022 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 
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United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  27035- 
27036 
Grants  and  cooperative  agreements;  availability,  etc.: 
College  and  University  Affiliations  Program,  27036- 
27040 


vn 


Separate  Parts  In  This  Issue 

Part  II 

Advisory  Council  on  Historic  Preservation,  27043-27087 

PartlU 

National  Credit  Union  Administration,  27089-27118 

Part  IV 

Housing  and  Urban  Development  Department,  2711^27135 


PartV 

Department  of  Commerce,  Export  Administration  Bureau, 
27137-27150 

PartVI 

Department  of  Education,  27151-27158 

Part  VII 

Department  of  Transportation,  Federal  Aviation 
Administration,  27159-27163 

Part  VIII 

Department  of  Justice,  Bureau  of  Prisons,  27165-27167 


Reader  Aids 

Considt  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  64.  No.  95 

Tuesday,  May  18.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminlstFatlon 
14CFRPart39 

[Dodwt  No.  Sr-HU-m-M-,  AimndnMnt 
3»-1 1169;  AD  99-10-16] 

RIN  212&-AA64 

Airworthiness  Directives:  Mitsubishi 
Model  YS-1 1  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Mitsubishi  Model  YS- 
11  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  in  the  manhole  doublers  of  the 
lower  wing  panels;  and  repair,  if 
necessary.  This  amendment  also 
requires  eventual  modification  of  screw 
holes  in  the  manhole  doublers  of  the 
lower  wing  panels,  which  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracking  in  the  manhole 
doublers  of  the  lower  wing  panels, 
which  could  result  in  failure  of  the  wing 
structure. 

DATES:  Effective  June  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  22, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Mitsubishi  Heavy  Industries,  Ltd., 
10  Oye-cho,  Minato-ku,  Nagoya  455, 
Japan.  This  information  may  be 
examined  at  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Raster,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jon 
Mowery,  Aerospace  Engineer,  Airfiame 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322;  fax  (562)  627-5210. 
SUPPLEMENTARY  information:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Mitsubishi 
Model  YS-11  series  airplanes  was 
published  in  the  Federal  Register  on 
July  9, 1998  (63  FR  37080).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  fatigue  cracking  in 
the  manhole  doublers  of  the  lower  wing 
panels;  and  repair,  if  necessary.  That 
action  also  proposed  to  require  eventual 
modification  of  screw  holes  in  the 
manhole  doublers  of  the  lower  wing 
panels. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Accept  Modification  as 
Terminating  Action 

Two  commenters  request  that 
modification  of  the  screw  holes  in  the 
manhole  doublers  of  the  lower  wing 
panels,  as  described  in  NAMC  Service 
Bulletin  57-77,  Revision  2,  dated 
September  14, 1994,  and  specified  in 
paragraph  (b)  of  the  proposed  AD,  be 
considered  terminating  action  for  the 
repetitive  inspections  described  in 
paragraph  (a)  of  the  proposed  rule. 
"NOTE  2"  of  the  proposed  AD  states, 
"Accomplishment  of  the  modification 
specified  in  paragraph  (b)  does  not 
constitute  terminating  action  for  the 
repetitive  inspections  of  paragraph  (aj." 
The  conunenters  state  that  repetitive 
inspections  of  the  screw  holes  in  the 
manhole  doublers  of  the  lower  wing 


panels  are  no  longer  necessary  after 
accomplishment  of  the  modification, 
though  inspection  of  the  rivet  holes  in 
the  skin  aroimd  the  manhole,  as 
specified  in  SID  Item  57-00-03,  is  still 
necessary. 

The  FAA  conciu^  with  the 
commenters'  request  to  accept  the 
modification  as  terminating  action  for 
the  repetitive  inspections.  The  FAA  has 
reviewed  Mitsubishi  NAMC  Service 
Bulletin  57-77,  Revision  2,  and  SID 
Item  57-00-03,  and  finds  that  repetitive 
inspections  of  the  screw  holes  in  the 
manhole  doublers  of  the  lower  wing 
panels  are  no  longer  necessary  after 
accomplishment  of  the  modification 
specified  in  the  service  bulletin. 
TTierefore,  paragraph  (b)  of  this  final 
rule  has  been  revised  to  eliminate 
reference  to  repair  of  any  cracking 
detected  during  repetitive  inspections 
performed  after  accomplishment  of  the 
modification,  and  to  state  that 
accomplishment  of  such  modification 
terminates  the  repetitive  inspection 
requirement  of  this  AD.  In  addition,  a 
reference  to  the  modification  as 
terminating  action  for  the  repetitive 
inspections  has  been  added  to  the 
"Summary"  section  of  this  final  rule. 
Also,  "NOTE  2"  of  this  final  rule  has 
been  revised  to  state,  "Mitsubishi 
NAMC  Supplemental  Inspection 
Document  (SID)  Item  57-00-03 
describes  inspections  of  certain  rivet 
holes  in  the  skin  around  the  manhole. 
Accomplishment  of  the  modification 
specified  in  paragraph  (b)  of  this  AD 
does  not  eliminate  the  need  for  the 
inspections  specified  in  that  SID  item." 

Request  To  Revise  Address  for 
Obtaining  Service  Information 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  reference 
the  correct  address  fitim  which  snvice 
information  may  be  obtained.  The 
commenter  points  out  that  Mitsubishi 
Heavy  Industries,  not  Nihon  Aeroplane 
Manufacturing  Company  (NAMC) 
(which  was  referenced  as  the 
appropriate  source  for  the  service 
information  specffied  in  the  proposal), 
provides  technical  publications  for 
owners  and  operators  of  Mitsubishi 
Model  YS-11  series  airplanes.  The  FAA 
concius  with  the  commenter's  request 
and  has  revised  this  final  rule  to 
reference  the  correct  address. 
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Request  To  Revise  Infonnation  From 
NAMC  Structural  Inspection  Document 

Two  commenlers  request  that  the 
proposed  AD  be  revised  to  more 
accurately  reflect  the  information  in 
NAMC  Supplemental  Inspection 
Document  (SID)  Item  57-00-03.  The 
commenters  point  out  that  the  following 
statement  in  the  preamble  of  the 
proposed  AD  imder  the  heading 
"Differences  Between  Proposed  Rule, 
Service  Information,  and  Japanese 
Airworthiness  Directive"  is  incorrect: 
"Following  accomplishment  of  the 
modification  described  in  the  service 
bulletin,  the  SID  item  specifies  that  the 
repetitive  interval  is  reduced  to  6,000 
flight  cycles."  One  of  the  commenters 
attributes  the  misstatement  in  the 
proposed  AD  to  a  niisunderstanding  of 
a  transmittal  letter  that  accompanied  the 
SID.  That  commenter  states  that  the 
change  in  repetitive  inspection  interval 
referenced  by  the  transmittal  letter  is  for 
a  different  inspection  item  within  the 
SID  (Inspection  Item  57-00-06),  and  the 
repetitive  interval  for  the  inspection  in 
SID  Item  57-00-03  remains  at  8,000 
flight  cycles. 

The  FAA  acknowledges  that  the 
proposed  AD  coidd  have  more 
accurately  reflected  the  infonnation  in 
SID  Item  57-00-03.  However,  the 
proposed  AD  is  unaffected  by  the 
statement  in  the  preamble.  Because  the 
section  of  the  preamble  that  discusses 
the  reduction  of  the  repetitive  interval  is 
not  repeated  in  the  final  rule,  no  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  To  Revise  Infonnation  From 
Japanese  Airworthiness  Directive 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  reflect  the 
correct  compliance  date  for  the 
modification  as  specified  in  Japanese 
Airworthiness  Directive  TCD-3  795-2- 
96,  dated  December  13,  1996.  Under  the 
heading  "Differences  Between  Proposed 
Rule,  Service  Information,  and  Japanese 
Airworthiness  Directive,"  the  proposed 
rule  states,  "  *  *  *  the  Japanese 
airworthiness  directive  specifies  that 
modification  of  the  screw  holes  in  the 
manhole  doublers  of  the  lower  wing 
panels  be  accomplished  prior  to  the 
accumulation  of  60,000  total  flight 
cycles,  or  before  December  13,  2000 
(four  years  after  the  effective  date  of  the 
Japanese  airworthiness  directive), 
whichever  occins  later."  The 
commenter  states  that,  due  to  a 
mistranslation  in  the  English  version  of 
the  AD,  the  date  for  required 
compliance  is  incorrect.  The  commenter 
goes  on  to  state  that  the  correct 
compliance  date  should  be  February  7, 


1997,  which  is  four  years  after  the 
effective  date  of  the  original  Japanese 
airworthiness  directive  (TCD-3  795-93, 
dated  February  7, 1993).  The  FAA 
acknowledges  that  a  mistranslation  of 
the  Japanese  airworthiness  directive 
occurred.  However,  the  proposed  AD  is 
unaffected  by  the  statement  in  the 
preamble.  Because  the  subject  section  of 
the  proposed  rule  is  not  restated  in  the 
final  rule,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Increase  Repetitive 
Inspection  Interval 

One  commenter  requests  that  the 
repetitive  inspection  interval  be 
increased  from  6,000  flight  cycles,  as 
specified  in  paragraph  (a)  of  the 
proposed  AD,  to  8,000  flight  cycles.  As 
described  previously,  the  commenter 
points  out  that  SID  Item  57-00-03 
recommends  a  repetitive  inspection 
interval  of  8,000  flight  cycles. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  increase  the 
repetitive  inspection  interval  from  6,000 
to  8,000  flight  cycles.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
repetitive  inspection  interval  specified 
in  SID  Item  57-00-03,  but  also  the 
degree  of  urgency  associated  with 
addressing  the  subject  imsafe  condition 
(fatigue  cracking  in  the  manhole 
doublers  of  the  lower  wing  panels, 
which  could  result  in  failure  of  the  wing 
structiue).  In  light  of  these  factors,  as 
well  as  engineering  judgement  and 
experience,  the  FAA  has  determined 
that,  due  to  the  safety  implications  and 
consequences  associated  with  the 
identified  unsafe  condition,  a  repetitive 
inspection  interval  that  is  more 
conse^ative  than  the  8,000-flight-cycle 
interval  reconunended  by  SID  Item  57- 
00-03  is  warranted.  The  FAA  finds  that 
an  interval  of  6,000  flight  cycles  will 
better  ensine  that  any  cracking  of  the 
manhole  doublers  of  the  lower  wing 
panels  is  detected  and  corrected  in  a 
timely  manner.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  30  work 
horns  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  horn.  Based  on 
these  figures,  the  cost  impact  of  tf^e 
inspection  required  by  tins  AD  on  U.S. 
operators  is  estimated  to  be  $45,000,  or 
$1,800  per  airplane,  per  inspection 
cycle. 

It  will  take  approximately  40  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  horn.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$60,000,  or  $2,400  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted. 

Regulatory  ImpiM 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866*,  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  critwia  of  the  RegiUatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  RiUes 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-10-16    Nfitsubishi  Heavy  Industries, 
Ltd.:  Amendment  39-11169.  Docket  97- 

^fM-92-AD. 

Applicability:  All  Model  YS-11  series 
airplanes,  certificated  in  any  category. 

Npte  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  the  manhole 
doublers  of  the  lower  wing  panels,  which 
could  result  in  failure  of  the  wing  structure, 
accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  Perform  a  visual  inspection  to  detect 
cracking  in  the  manhole  doublers  and  around 
the  screw  holes  of  the  lower  wing  panels,  in 
accordance  with  Mitsubishi  Nihon  Aeroplane 
Manufacturing  Company  (NAMC)  Service 
Bulletin  57-77,  Revision  2,  dated  September 
14, 1994,  at  the  time  specified  in  either 
paragraph  (a)(l}  or  (a)(2)  of  this  AD,  as 
applicable.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  6,000  flight  cycles. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  45,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  45,000  total  flight  cycles,  or 
within  1  year  after  the  effective  date  of  this 
AD,  whidiever  occurs  later,  perform  the 
initial  inspection. 

(2)  For  airplanes  that  have  accumulated 
45,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Within  2,000  flight 
cycles  or  1  year  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  perform  the 
initial  inspection. 

Modification 

(b)  Modify  the  screw  holes  in  the  manhole 
doublers  of  the  lower  wing  panels,  in 
accordance  with  Mitsubishi  NAMC  Service 
Bulletin  57-77,  Revision  2,  dated  September 


14, 1994,  at  the  applicable  time  specified  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 
Accomplishment  of  such  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paraeraph 
(a)  of  this  AD. 

Note  2:  Mitsubishi  NAMC  Supplemental 
Inspection  Document  (SID)  Item  57-00-03 
describes  inspections  of  certain  rivet  holes  in 
the  skin  around  the  manhole. 
Accomplishment  of  the  modification 
specified  in  paragraph  (b)  of  this  AD  does  not 
eliminate  the  need  for  the  inspections 
specified  in  that  SID  item. 

(1)  If  no  cracking  is  found,  prior  to  the 
accumulation  of  60,000  total  flight  cycles,  or 
within  1  year  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  accomplish  the 
modification  in  accordance  with  the  service 
bulletin. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  the  cracking  and  accomplish  the 
modification,  in  accordance  with  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Ofiice  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  irom  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  vtrith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  RefiBrence 

(e)  The  inspection  and  modification  shall 
be  done  in  accordance  with  Mitsubishi 
Nihon  Aeroplane  Manufecturing  Company 
(NAMC)  Service  Bulletin  57-77,  Revision  2, 
dated  September  14, 1994,  whidi  contains 
the  following  list  of  effective  pages: 


Page 
number 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-3 

4-16  ....... 

17. 18 

2 

1  

Original  .... 

September  14, 

1994. 
November  4,  1993. 
Januarys,  1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Mitsubishi  Heavy  Industries,  Ltd.,  10 
Oye-cho,  Minato-ku,  Nagoya  455,  Japan. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 


FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Japanese  airworthiness  directive  TCD- 
3795-2-96,  dated  December  13,  1996. 

(f)  This  amendment  becomes  effective  on 
June  22, 1999. 

Issued  in  Renton,  Washington,  on  May  7, 
1999. 

0.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sernce. 
[FR  Doc.  99-12098  Filed  5-17-99;  8:45  am] 
BMJJNO  CODE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Fwleral  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-ANE-S8-AO;  Amendment 
39-11173;  AD  9»-11-02] 


RIN  2120-AA64 

Airworthiness  Diractivas;  Pratt  A 
Whitney  R-1340  Series  Reciprocating 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  R-1340 
series  reciprocating  engines,  that 
requires  initial  and  repetitive  visual  and 
fluorescent  penetrant  inspections  of 
cylinders  for  head  cracking.  This 
amendment  is  prompted  by  reports  of 
cylinder  head  cracking.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  cylinder  head  cracking,  which 
can  result  in  engine  power  loss,  forced 
landing,  and  damage  to  the  aircraft. 
DATES:  Effective  Jidy  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  Listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jidy  19, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
PubUcations  Distribution,  M/S  132-30, 
400  Main  Street,  East  Hartford.  CT 
06108;  telephone  (860)  565-7700,  fax 
(860)  565—4503.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
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Federal  Register.  800  North  Capitol 
Street.  NW.  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wego  Wang,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone  (781) 238-7134, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  R-1340  series  reciprocating 
engines  was  published  in  the  Federal 
Register  on  )une  12, 1998  (63  FR  32151). 
That  action  proposed  to  require  initial 
and  repetitive  visual  inspections  of 
cylinders  in  accordance  with  PW 
Service  Bulletin  (SB)  No.  1787,  dated 
September  7, 1983,  for  head  cracking  at 
intervals  based  upon  whether  the 
engines  are  cowled  and  baffled,  or 
unbaffled  installations.  Cracked 
cylinder  heads  must  be  replaced  with 
serviceable  parts  if  found  cracked.  In 
addition,  this  AD  would  require 
fluorescent  penetrant  inspection  (FPl)  of 
each  cylinder  at  overhaul. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  commenters  request  the  FAA  to 
allow  pilots  oroperators  who  have 
completed  a  yet  to  be  established 
educational  workshop  to  conduct  the 
visual  inspections  because  of  the 
frequency  of  these  inspections,  potential 
economic  hardship,  and  the  availability 
of  FAA-certified  mechanics  who  could 
be  far  away.  The  FAA  does  not  concur. 
The  FAA  disagrees  that  the  pilot 
inspections  could  substitute  for  the 
required  visual  inspections  described  in 
this  AD.  The  FAA  encoiu^ges  the 
proper  educational  workshops  to 
femiliarize  operators  with  the  visual 
inspection  techniques;  however,  the 
FAA  still  believes  that  the  referenced 
inspections  should  be  conducted  by  the 
FAA-certified  mechanics  who  are  the 
only  certified  people  with  the  required 
expertise  and  experience  to  assiue  a 
comprehensive  inspection. 

One  commenter  (the  manufacturer) 
states  that  the  cylinder  part  nxunber 
should  be  removed  from  the  AD,  and 
the  AD  should  just  make  reference  to 
cylinder  heads  because  of  the  following 
three  reasons:  (1)  The  part  progression 
history  has  become  very  complicated  in 
the  last  few  decades,  (2)  the  complete 
part  list  is  not  available,  and  (3)  all 
cylinder  heads  installed  on  the  R-1340 
series  engines  as  specified  in  the 


Applicability  provision  are  subject  to 
the  requirements  of  this  AD.  The  FAA 
concurs,  and  the  part  niunber  reference 
has  been  removed  from  this  final  rule. 

One  commenter  states  that  in  the 
Applicability  the  "Schweizer  G164A" 
and  "De  Havilland  DHC3  series"  should 
be  changed  to  "Ag  Cat  Corporation  G- 
164A"  and  "de  Havilland  DHC-3", 
respectively,  cind  that  the  definition  of 
"R-1340  series"  should  be  clarified  to 
include  specific  engine  models  in  the 
Applicability  section.  The  FAA  concm-s 
and  the  Applicability  has  been  revised 
accordingly  in  this  final  rule. 

One  commenter  states  that  the 
inspection  costs  listed  in  the  economic 
analysis  are  imrealistically  low  because 
the  AD  will  apply  to  ex-military 
"warbird"  aircraft  that  operate  these 
engines.  The  FAA  does  not  concur.  The 
FAA's  estimated  cost  is  based  on  an 
average  of  the  estimates  for  costs  for  all 
aircr^  operated  under  normal 
conditions,  and  based  on  the  best 
available  information.  The  costs  for  a 
particular  operator  may  be  higher  than 
the  average. 

One  commenter  is  concerned  with 
mandating  an  arbitrary  number  of  hours 
for  inspection  of  PW  R-1340  engines  by 
an  FAA-certificated  mechanic.  The  FAA 
does  not  concur.  The  inspection 
intervals  required  by  this  AD  are  not 
arbitrary,  but  based  on  the  frequency  of 
cylinder  head  cracking  observed  in 
service,  data  supplied  by  the 
manufacturer,  and  the  inspection 
intervals  already  recommended  by  the 
manufacturer  in  the  SB. 

One  commenter  states  that  the 
proposed  inspection  should  include  all 
known  areas  in  the  cylinder  head  where 
cracks  could  lead  to  a  cylinder  failure. 
The  FAA  does  not  concur.  The  FAA 
believes  that  the  proposed  inspections 
in  this  AD  are  a  timely  initiative  to 
monitor  the  cylinder  head  cracking 
issue.  The  inspections  of  other  areas 
will  not  be  required  at  this  point  in 
time.  However,  futvue  rulemaking  may 
be  considered  when  more  safety  data  are 
available  to  warrant  such  inspections. 

One  commenter  states  that  althoiigh 
the  required  FPI  is  a  good  proposal,  it 
will  impose  significant  problems  for 
some  foreign  operators  whose  civil 
airworthiness  authorities  require  special 
certification  for  performing  an  FPI.  The 
FAA  concm-s  that  the  FPI  is  essential  to 
the  proposed  inspection  program,  but 
has  no  comment  on  what  impact  the 
required  actions  may  have  on  a  foreign 
operator  governed  by  its  own  civil 
airworthiness  authority. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  3,000 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,535  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  engine  to  accomplish  the 
visual  inspection,  and  15  work  hours  to 
accomplish  the  FPI,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,000  per  engine.  In  addition,  the  FAA 
estimates  that  5%  of  the  fleet  will 
require  replacement  parts  upon 
inspection.  Based  on  these  figiues,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,687,100. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  lA  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-11-02    Pratt  &  Whitney:  Amendment  39- 
11173.  Docket  97-ANE-58-AD. 

Applicability:  Pratt  &  Whitney  (PW)  R- 
1340  series  reciprocating  engines  including 
Wasp  SlHl,  SlHl-G,  S1H2,  S1H4,  S1H5-G, 
S3H2,  R-1 340-61  under  Type  Certificate  E- 
129,  Wasp  S3H1-G.  R-1340-59  under  Type 
Certificate  E-142.  and  also  Wasp  S3H1  under 
Type  Certificate  E-143.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  de  Havilland  DHC-3.  Air  Tractor 
AT-301,  and  Ag  Cat  Corporation  G-164A. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  Applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cylinder  head  cracking,  which 
can  result  in  engine  power  loss,  forced 
landing,  and  damage  to  the  aircraft, 
accompUsh  the  following: 

(a)  Perform  initial  and  repetitive  visual 
inspection  of  cylinders  for  head  cracking, 
and  replace  cracked  cylinders  with 
serviceable  parts,  in  accordance  with  PW 
Service  Bulletin  (SB)  No.  1787,  dated 
September  7, 1983,  as  follow: 

(1)  For  cowled  and  baffled  installations,  as 
follows: 

(i)  Perform  the  initial  visual  inspection 
within  125  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD. 

(ii)  Thereafter,  visually  inspect  at  intervals 
not  to  exceed  250  hours  TIS  since  last 
inspection. 

(2)  For  all  other  installations,  as  follows: 
(i)  Perform  the  initial  visual  inspection 

within  50  hours  TIS  after  the  effective  date 
of  this  AD. 

(ii)  Thereafter,  visually  inspect  at  intervals 
not  to  exceed  100  hours  TIS  since  last 
inspection. 

(b)  At  the  last  cylinder  overhaul  after  the 
effective  date  of  this  AD,  and  at  each 
subsequent  overhaul,  perform  a  fluorescent 
penetrant  inspection  (FPI)  of  cylinders  for 
head  cracking,  and  replace  cracked  cylinders 
with  serviceable  parts,  in  accordance  with 
PW  SB  No.  1787,  dated  September  7. 1983. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fttim  the  Engine 
Certification  Office. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
SB: 


Document 
No. 


Pages 


Date 


1787 1-4 September?,  1983. 

Total  Pages:  4. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department.  Supervisor  Technical 
Publications  Distribution,  M/S  132-30,  400 
Main  Street,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700,  fax  (860)  565- 
4503.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
July  19. 1999. 

Issued  in  Burlington,  Massachusetts,  on 
May  10, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-12297  Filed  5-17-99;  8:45  am) 
BiUINQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-104-AD;  Amendment 
39-11172;  AD  99-11-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Empress 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  EMBRAEK  Model 


EMB-145  series  airplanes.  This  action 
requires  repetitive  replacement  of  the 
bleed-air  check  valve  and  associated 
gaskets  on  the  bleed  low-pressure  line  of 
the  engine,  with  new  parts.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  bleed-air  check 
valve  on  the  bleed  low-pressure  line  of 
the  engine.  Such  failure  could  result  in 
engine  compressor  stall  and  consequent 
flameout  of  the  affected  engine. 
DATES:  Effective  June  2,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  2, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Jime  17,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Aurplane  Directorate,  ANM-114. 
Attention:  Rides  Docket  No.  99-NM- 
104-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  OfBce,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Capezzuto.  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
11 6A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6071;  fax 
(770)  703-6097. 

SUPPLEMENTARY  INFORMATION:  The  ^ 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  EMBRAER 
Model  EMB-145  series  airplanes.  The 
DAC  advises  that  premature  wear  of  the 
bleed-air  check  valve  on  the  low- 
pressure  bleed  line  of  the  engine  has 
been  detected  on  several  airplanes  that 
have  accumulated  more  than  2,000  total 
flight  hours.  Wear  of  the  bleed-air  check 
valve,  if  not  corrected,  could  lead  to 
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failure  of  the  valve.  Such  failure  could 
result  in  engine  compressor  stall  and 
consequent  flameout  of  the  affected 
engine. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  145-36-AOll,  dated  March  19. 
1999,  which  describes  procedures  for 
repetitive  replacement  of  the  bleed-air 
check  valve  and  associated  gaskets  on 
the  bleed  low-pressiu«  line  of  the  left- 
and  right-hand  engine,  with  new  parts. 
The  DAC  classified  this  alert  service 
bulletin  as  mandatory  and  issued 
Brazilian  airworthiness  directive  1999- 
04-01.  dated  April  12,  1999,  in  order  to 
assiu-e  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failiue  of  the  bleed-air  check 
valve  on  the  bleed  low-pressure  line  of 
the  engine.  Such  failure  could  result  in 
engine  compressor  stall  and  consequent 
fiameout  of  the  affected  engine.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Efiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-104-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  conunenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-11-01    Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 

Amendment  39-11172.  Docket  99-NM- 
104- AD. 

Applicability:  All  Model  EMB-145  series 
airplanes,  certiScated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  conipliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bleed-air  check 
valve  on  the  bleed  low-pressure  line  of  the 
engine,  which  could  result  in  engine 
compressor  stall  and  consequent  flameout  of 
the  affected  engine,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  2.000  total 
flight  hours,  or  within  100  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Replace  the  bleed-air  check 
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valve,  having  part  number  (P/N)  816603-1, 
and  associated  gaskets,  having  P/N  24096- 
2S0C,  on  the  bleed  low-pressure  line  of  the 
left-and  right-hand  engines,  with  new  parts 
having  the  same  P/N's;  in  accordance  with 
EMBRAER  Alert  Service  Bulletin  145-36- 
AOll,  dated  March  19, 1999.  ThMeafter, 
repeat  the  replacement  at  intervals  not  to 
exceed  2,000  flight  hours  in  accordance  with 
the  alert  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  srad-if  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  replacements  shall  be  done  in 
accordance  with  EMBRAER  Alert  Service 
Bulletin  145-36-AOll,  dated  March  19, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225,  Sao 
Jose  dos  Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Kenton. 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  1999-04- 
01,  dated  April  12, 1999. 

(e)  This  amendment  becomes  effective  on 
June  2, 1999. 

Issued  in  Renton,  Washington,  on  May  10, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-12296  Filed  5-17-99;  8:45  am] 
BNJJNQ  CODE  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AviaAion  Administration 
14  CFR  Part  39 
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Airworthinees  DIrectivM;  Raytheon 
Aircraft  Corporation  Beect>  Models  €5- 
90. 65-^90, 65-A90-1,  65-A90-2, 65- 
A90-3. 65nA90-4,  B90,  C90,  C90A,  E90. 
H90,  and  F90  Airplanss 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-10-07,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Raytheon  Aircraft  Corporation 
(Raytheon)  Beech  Models  65-90,  65- 
A90.  65-A90-1,  65-A90-2.  65-A90-3, 
65-A90-4,  B90,  C90.  C90A.  E90,  H90, 
and  F90  airplanes.  This  AD  requires 
inspecting  for  interference  or  damage 
between  the  elevator  control  cable  and 
equipment  tmder  the  cockpit  flooc 
panels  (wire  harnesses,  stainless  steel 
clamps,  etc.)  and  running  a  cloth  wrap 
around  the  control  cable  to  detect 
broken  strands  of  the  control  cable.  This 
AD  also  requires  replacing  or  repairing 
any  damaged  items,  seciuing  any 
component  that  is  interfering  with  the 
elevator  control  cable,  and  installing 
additional  supports  and  clamps  as 
necessary  to  prevent  sagging  or  further 
interference.  This  AD  resulted  from 
reports  of  reduced  or  loss  of  elevator 
control  on  five  of  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct 
interference  between  the  elevator 
control  cable  and  equipment  under  the 
cockpit  floor  panels  before  the  elevator 
control  cable  breaks,  which  could  result 
in  loss  of  elevator  control  with  potential 
loss  of  control  of  the  airplane. 
DATES:  Effective  June  8, 1999,  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  99-10-07,  issued  May  3, 1999, 
which  contained  the  requirements  of 
this  amendment  • 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  6. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  99-CE-18-AD. 


Room  1558.  601  E.  12th  Street,  Kansas 
City,  Missoiui  64106. 

Information  related  to  this  AD  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Todd  Dixon,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209,  telephone:  (316)  946-4152; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  May  3, 1999.  the  FAA  issued 
priority  letter  AD  99-10-07,  which 
applies  to  all  Beech  Models  65-90,  65- 
A90,  65-A90-1,  65-A90-2,  65-A90-3. 
65-A90-4.  B90.  C90.  C90A.  E90.  H90, 
and  F90  airplanes.  That  AD  resulted 
fitjm  reports  of  reduced  or  loss  of 
elevator  control  on  Rajrtheon  Beech  90 
series  airplanes.  The  following  briefly 
describes  these  incidents: 
— ^During  flight  on  a  Raytheon  Beech 
Model  E90  .airplane,  the  pilot  realized 
he  could  only  utilize  elevator  up 
control,  declared  an  emergency,  and 
safely  landed  using  engine  power  and 
trim.  Investigation  revealed  that  the 
down  elevator  cable  was  severed  due 
to  chafing  between  this  cable  and  the 
windshield  de-ice  circuit  electrical 
wire.  Verbal  communication  with  an 
FAA  Flight  Standards  employee 
indicated  another  incident  of  loss  of 
elevator  control  due  to  interference 
with  electrical  wiring  on  a  Raytheon 
Beech  90  series  airplane;  and 
— ^The  elevator  dowrn  cable  separated  on 
a  Raj^eon  Beech  Model  E90  airplane 
because  of  interference  between  this 
cable  and  the  stainless  steel  clamp 
that  joined  two  bleed  air  supply 
ducts.  The  FAA  has  received  reports 
of  two  other  incidmts  of  reduced/loss 
of  elevator  control  due  to  interference 
between  the  elevator  dovtm  cable  and 
the  bleed  air  ducts  on  Raytheon  Beech 
90  series  airplanes. 
Priority  letter  AD  99-10-07  requires 
the  following  on  the  above-referenced 
airplanes: 

— Removing  the  pilot's  seat  and  floor 
panels  in  the  cockpit  area  on  the 
pilot's  side  of  the  airplane  and 
inspecting  the  entire  area  for 
interference  or  damage  between  the 
elevator  control  cable  and  equipment 
under  the  cockpit  floor  panels  (wire 
harnesses,  stainless  steel  clamps,  etc.); 
— Running  a  cloth  wrap  aroimd  me 
control  cable  to  detect  broken  strands 
of  the  control  cable  (Ref:  90  Series 
Maintenance  Manual.  Sections  5-20- 
00,  5-20-01  (if  applicable),  and  20- 
04-00); 
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— ^Replacing  or  repairing  any  damaged 
items  found  during  the  required 
inspection  and  cloth  wrap  procedure. 
This  would  include  chafing  damage 
and  nicks,  cuts,  and  broken  strands  on 
the  control  cable  (Ref:  90  Series 
Maintenance  Manual,  Section  20-04- 

00.  for  criteria  to  determine  if  the 
cable  needs  to  be  replaced); 

— Seeming  any  component  that  is 
interfering  with  the  elevator  control 
cable  and  installing  additional 
supports  and  clamps  as  necessary  to 
prevent  sagging  or  further  interference 
between  the  elevator  control  cable 
and  equipment  under  the  cockpit 
floor  panels.  Use  best  shop  practices 
and  Advisory  Circular  (AC)  43.13-lB 
as  guides  for  installing  the  additional 
supports; 

— reinspecting  the  elevator  control  cable 
upon  completion  of  any  rework  or 
replacement  to  assure  that  there  is  no 
interference;  and 

— reinstalling  the  floor  panels  and  the 
pilot's  seat. 

The  FAA's  Detemiination  and 
Explanation  of  the  AD 

Since  an  unsafe  condition  was 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Beech 
Models  65-90.  65-A90,  65-A90-1,  65- 
A90-2,  65-A90-3,  65-A90-4,  390,  C90, 
C90A,  E90,  H90,  and  F90  airplanes  of 
the  same  ty{}e  design  airplanes,  the 
FAA: 

1.  Determined  that  the  elevator 
control  cable  on  the  Raytheon  Beech  90 
series  airplanes  could  interfere  with 
wire  harnesses,  stainless  steel  clamps, 
and  other  equipment  under  the  cockpit 
floor  panels; 

2.  Determined  that  immediate  AD 
action  should  be  taken  to  detect  and 
correct  such  interference  before  the 
elevator  control  cable  breaks,  which 
could  result  in  loss  of  elevator  control 
with  potential  loss  of  control  of  the 
airplane;  and 

3.  Issued  AD  99-10-07  as  a  priority 
letter  on  May  3, 1999. 

Compliance  Time  of  This  AD 

The  compliance  time  of  this  AD  is 
structured  such  that  the  required  actions 
would  occur  at  the  same  time  as  the  first 
Phase  m  inspection  (at  600  hours  time- 
in-service  (TIS))  for  low-time  airplanes 
with  less  than  600  hours  TIS  or  within 
the  next  10  hours  TIS  for  those  airplanes 
with  over  590  hours  total  TIS.  The 
Phase  in  inspection  is  the  first  time  the 
pilot's  seat  and  the  floor  panels  are 
removed  during  regular  maintenance. 

Recent  inspections  of  low-time 
airplanes  and  airplanes  just  off  the 
assembly  line  have  not  revealed  any  of 
the  interference  problems  referenced  in 


this  document.  By  structuring  the 
compliance  time  to  coincide  with  the 
Phase  III  inspection,  operators  of  low- 
time  airplanes  do  not  have  to 
accomplish  an  imnecessary  or 
unjustified  inspection. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
conunent  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  inunediately  by  individual 
letters  issued  on  May  3, 1999,  to  all 
known  U.S.  operators  of  Beech  Models 
65-90,  65-A90,  65-A90-1,  65-A90-2. 
65-A90-3,  65-A90-4,  B90,  C90,  C90A, 
E90,  H90,  and  F90  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  ameadment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  as  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportimity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoiild  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  steunped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  99-CE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  detamined  that  this 
regulation  is  an  emei^ency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  ¥R  11034,  February  26, 
1979).  ff  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

list  of  Sol^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows:  . 

99-10-07    Raytheon  Aircraft  Corporation: 

Amendment  39-11171;  Docket  No.  99-    ' 

CE-18-AD. 
Applicability:  Beech  Models  65-90, 65- 
A90,  65-A90-1,  65-A90-2,  65-A90-3,  65- 
A90-4,  B90.  C90,  C90A,  E90,  H90,  and  F90 
airplanes,  all  serial  numbers,  certificated  in 
any  category: 
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Note  1:  This  AD  applies  to  each  airplane' 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  interference  between 
the  elevator  control  cable  and  equipment 
imder  the  cockpit  floor  panels  before  the 
elevator  control  cable  breaks,  which  could 
result  in  loss  of  elevator  control  with 
potential  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Upon  accumulating  600  hours  total  time 
in  service  (TIS)  on  the  airplane  or  within  the 
next  10  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  accomplish 
the  following: 

(1)  Remove  the  pilot's  seat  and  floor  panels 
in  the  cockpit  area  on  the  pilot's  side  of  the 
airplane  and  inspect  the  entire  area  for 
interference  or  damage  between  the  elevator 
control  cable  and  equipment  under  the 
cockpit  floor  panels  (wire  harnesses,  stainless 
steel  clamps,  etc.);  and 

(2)  Rim  a  cloth  wrap  around  the  control 
cable  to  detect  broken  strands  of  the  control 
cable  (Ref:  90  Series  Maintenance  Manual, 
Sections  5-20-00,  5-20-01  (if  applicable), 
and  20-04-00). 

(b)  Prior  to  further  flight  after  the  actions 
required  by  paragraph  (a),  including  all 
subparagraphs,  of  this  AD,  accomplish  the 
following: 

frl)  Replace  or  repair  any  damaged  items 
foimd  during  the  inspection  and  cloth  wrap 
procedure  required  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD,  respectively.  This  would 
include  chafing  damage  and  nicks,  cuts,  and 
broken  strands  on  the  control  cable  (Ref:  90 
Series  Maintenance  Manual,  Section  20-04- 
00,  for  criteria  to  determine  if  the  cable  needs 
to  be  replaced); 

(2)  Secure  any  component  that  is 
interfering  with  the  elevator  control  cable 
and  install  additional  supports  and  clamps  as 
necessary  to  prevent  sagging  or  further 
interference  between  the  elevator  control 
cables  and  equipment  under  the  cockpit  floor 
panels.  Use  best  shop  practices  and  Advisory 
Circular  (AC)  43.13-lB  as  guides  for 
installing  the  additional  supports; 

(3)  Reinspect  the  elevator  control  cables  in 
accordance  with  the  procedures  specified  In 
paragraph  (a)(1)  of  this  AD  upon  completion 
of  any  rework  or  replacement  to  assure  that 
there  is  no  interference;  and 

(4)  Re-install  the  floor  panels  and  pilot's 
seat. 

Note  2:  Raytheon  Safety  Communique  No. 
143,  dated  October  1997,  is  not  considered  an 
alternative  method  of  compliance  to  this  AD. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road.  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Wichita  ACO. 

(d)  Information  related  to  this  priority 
letter  AD  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12di  Street, 
Kansas  City,  Missouri  64106. 

(e)  This  amendment  becomes  effective  on 
June  8, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  99-10-07, 
issued  May  3, 1999,  which  contains  the 
requirements  of  this  amendment. 

Issued  in  Kansas  Qty,  Missouri,  on  May  7, 
1999. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  9»-12295  Filed  5-17-99;  8:45  am) 
BajJNQ  OOOE  4ai»-1S-U 


DEPARnMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodnttlo.  9»-SW-03-AD;  AmwKlment 
39-11174;  AD  99-11-03] 

RiN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Modei  SA341G  and  SA342J 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eiutxopter  France  Model 
SA341G  and  SA342J  helicopters.  This 
action  requires,  before  further  flight, 
visually  inspecting  the  external  body  of 
each  main  rotor  head  pitch-change  rod 
(rod)  for  corrosion.  If  external  corrosion 
is  foimd,  this  action  also  requires  a 
visual  inspection  of  the  inside  of  the 
body  of  that  rod  for  corrosion.  A  rod 
with  external  corrosion  that  exceeds  the 
repair  criteria  or  a  rod  with  any  internal 
corrosion  must  be  replaced  with  an 
airworthy  rod.  This  amendment  is 
prompted  by  the  report  of  a  deep 
internal  corrosion  fault  in  a  rod  found 
by  a  military  helicopter  operator 
performing  a  daily  inspection.  This 


condition,  if  not  corrected,  could  result 
in  failiue  of  a  rod  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  June  2, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  19, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-03- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on 
Eurocopter  France  Model  SA341G  and 
SA342J  helicopters.  The  DGAC  advises 
of  the  discovery  of  corrosion  affecting  a 
rod,  which  coidd  lead  to  the  failure  of 
the  rod  and  subsequent  loss  of  control 
of  the  helicopter. 

Eurocopter  France  issued  Telex  No. 
00079,  dated  December  23,  1998,  which 
specifies  inspecting  the  body  of  each 
rod  for  stains,  paint  discoloration,  and 
blistering,  particularly  on  the  lower 
straight  section  of  the  rod  body.  If  any 
of  these  conditions  are  found,  the  telex 
Specifies  removal  of  the  rod  and  an 
internal  check  of  the  body  and  its  lower 
end  fitting.  The  DGAC  issued  AD  T98- 
551-039(A),  dated  December  31, 1998. 
to  ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manu^ctured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement,  , 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  available  information, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA341G  and  SA342J  helicopters 
of  the  same  type  design  registered  in  the 
United  States,  this  AD  is  being  issued  to 
prevent  the  failure  of  a  rod  and 
subsequent  loss  of  control  of  the 
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helicopter.  This  AD  requires,  prior  to 
further  flight,  visually  inspecting  the 
'  body  of  each  rod  for  external  corrosion. 
If  external  corrosion  is  found,  this  AD 
requires  visually  inspecting  the  inside 
of  the  body  of  each  rod  for  corrosion. 
This  action  also  requires  inspecting 
each  rod  for  internal  corrosion  prior  to 
10  hours  time-in-service  (TIS)  or  7 
calendar  days,  whichever  occurs  first, 
unless  previously  accomplished.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  this  AD  requires, 
before  further  flight,  inspecting  each  rod 
and  replacing  any  unairworthy  rod  with 
an  airworthy  rod,  and  this  AD  must  be 
issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  24  helicopters 
will  be  affected  by  this  AD,  that  it  wdll 
take  approximately  1  work  hour  to 
accomplish  the  external  visual 
inspection  and  2  work  hours  to 
accomplish  the  internal  visual 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $300  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $11,520  to 
inspect  all  helicopters  and  replace  one 
rod  on  each  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmwHtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-11-03    Eurocopter  France: 

Amendment  39-11174.  Docket  No.  99- 
SW-03-AD. 

Applicability:  Models  SA341G  and  SA342J. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  rotor  head 
pitch  change  rod  (rod),  accompUsh  the 
following: 

(a)  Before  further  flight,  inspect  the 
external  body  of  the  rod,  part  number 
341A31.4163.00,  for  corrosion. 

(1)  If  external  corrosion  is  found,  inspect 
the  inside  of  the  body  of  each  rod  for 
corrosion. 

(2)  Replace  each  rod  having  external 
corrosion  exceeding  the  repair  criteria  of  the 
repair  manual  or  each  rod  having  internal 
corrosion  with  an  airworthy  rod. 

Note  2:  A  rod  having  only  external 
corrosion  within  the  repair  criteria  of  the 
repair  manual  is  airworthy  when  repaired. 
Any  internal  corrosion  is  unairworthy. 

(b)  Unless  previously  accomplished  under 
paragraph  (a),  inspect  the  inside  of  the  body 
of  each  rod  for  corrosion  within  10  hours 
time-in-service  or  7  calendar  days,  whichever 
occurs  first.  If  corrosion  is  found,  replace  the 
rod  with  an  airworthy  rod. 

Note  3:  Eurocopter  France  Telex  No. 
00079,  dated  December  23, 1998,  pertains  to 
the  subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  This  amendment  becomes  effective  on 
lune  2. 1999. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  Direction  Cenerale  De  L'Aviation  Civile, 
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France,  AD  No.  T98-551-039(A),  dated 
December  31, 1998. 

Issued  in  Fort  Worth,  Texas,  on  May  10, 
1999. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-12416  Filed  5-17-99;  8:45  am] 
BNJJNG  COOE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  98M)342] 

Secondary  Direct  Food  Additlvea 
Permitted  in  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acidified  solutions  of 
sodium  chlorite  as  an  antimicrobial 
agent  in  poultry  processing.  This  action 
is  in  response  to  a  petition  filed  by 
Alcide  Corp. 

DATES:  This  regulation  is  effective  May 
18, 1999.  Submit  written  ob)ections  and 
requests  for  a  hearing  by  June  17, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-418- 
3074. 

SUPPt^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
Jime  4, 1998  (63  FR  30498),  FDA 
announced  that  a  food  additive  petition 
(FMY  8A4591)  had  been  filed  by  Alcide 
Corp.,  8561  154th  Ave.  NE.,  Redmond, 
WA  98052.  The  petition  proposed  to 
amend  the  food  additive  regulation  in 
§  173.325  (21  CFR  173.325)  to  provide 
for  a  lower  pH  in  the  use  of  acidified 
sodium  chlorite  solutions  as  an 
antimicrobial  agent  in  poiUtry 
processing. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  additive  is  safe,  (2)  the 
additive  will  achieve  its  intended 
technical  effect,  and,  therefore,  (3)  the 


regulation  in  §  173.325  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  doaunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  17, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failiue  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  imder  the  Federal  Food, 
Drug,  and.Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMriTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

AuUiority:  21  U.S.C.  321,  342,  348. 

2.  Section  173.325  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§173.325    Acidified  sodium  chlorite 
solutions. 

***** 

(b)*  *  * 

(1)  When  used  in  a  carcass  spray  or 
dip  solution,  the  additive  is  used  at 
levels  that  result  in  sodium  chlorite 
concentrations  between  500  and  1,200 
parts  per  million  (ppm),  in  combination 
with  any  GRAS  acid  at  levels  sufficient 
to  achieve  a  solution  pH  of  2.3  to  2.9. 
*****- 

Dated:  May  10, 1999. 

WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-12391  Filed  5-17-99;  8:45  am) 

BIUJNG  COOE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docicet  No.  98F-0824] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  SanKirers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  anthra(2,l,9-def:6,5,10- 
d'e'f)diisoquinoline-l,3,8,10  (2H,9H)- 
tetrone  (C.I.  Pigment  Violet  29)  as  a 
colorant  for  polymers  intended  for  use 
in  contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  BASF 
Corp. 

DATES:  Effective  May  18, 1999;  written 
objections  and  requests  for  a  hearing  by 
June  17, 1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
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-  305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  nn.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  6.  1998  (63  FR  53679),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4626)  had  been  filed  by  BASF 
Corp.,  3000  Continental  Dr.  North,  Mt. 
Olive,  NJ  07828-1234.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  anthra(2,l,9- 
def:6,5,10-d'e'f)diisoquinoline- 
l,3,8,10(2H,9H)-tetrone  (C.I.  Pigment 
Violet  29)  as  a  colorant  for  polymers 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  as  a  colorant  for  all  polymers 
intended  for  use  in  contact  with  food  is 
safe  and  that  the  additive  will  have  the 
intended  technical  effect.  Therefore,  the 
regulations  in  §  178.3297  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 


the  agency  will  delete  fi-om  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  rule  as  annoimced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  17,  1999  file  with 
the  Dockets  Management  Branch 
(address  above)  a  written  objection 
thereto.  Each  objection  shall  be 
separately  nmnbered,  and  each 
numbered  objection  shall  specify  with 
particidarity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  pounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested-shall  specifically  so  state. 
Failine  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  ^ety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e),  by  alphabetically 
adding  an  entry  for  anthra( 2,1,9- 

def :6,5 , 1 0-d'e'f  )diisoquinoline- 
l,3,8,10(2H,9H)-teti'one  (C.I.  Pigment 
Violet  29)  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78^297    Colorants  for  polymers. 

***** 

(e)*  *  * 


Substances 


Anttira(2,1,9-def:6.5,10-d'e'ndiisoquinoline-1.3,8,10(2H,9H)-tetrone 
(C.I.  Pigment  Violet  29;  CAS  Reg.  No.  81-3^-4) 


Limitations 


For  use  at  levels  not  to  exceed  1%  by  weight  of  polymers.  The  finished 
articles  are  to  contact  food  only  under  condrtions  of  use  B  thrxHjgh  H 
as  described  in  Table  2  of  §176.1 70<c)  of  this  chapter. 


Dated:  May  5,  1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-12396  Filed  5-17-99  8:45  am) 

BILUNO  COOE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Doclcet  No.  92F-0285] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regidations  to  provide  for 
the  expanded  safe  use  of  bis(p- 
ethylbenzylidene)  sorbitol  as  a 
clarifying  agent  for  polypropylene 
articles  intended  for  use  in  contact  with 
food.  This  action  responds  to  a  petition 
filed  by  Mitsui  Toatsu  Chemicals,  Inc. 
(now  Mitsui  Chemicals,  Inc.). 
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DATES:  Effective  May  18. 1999;  written 
objections  and  requests  for  a  hearing  by 
June  17, 1999 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT! 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  10,  1992  (57  FR  35595),  FDA 
announced  that  a  food  additive  petition 
(FMY  2B4330)  had  been  filed  by  Mitsui 
Toatsu  Chemicals,  Inc.,  c/o  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  1 78.3295  Clarifying  agents  for 
polymers  (21  CFR  178.3295)  to  provide 
for  the  expanded  safe  use  of  bis(p- 
ethylbenzylidene)  sorbitol  as  a 
clarifying  agent  for  polypropylene 
articles  intended  for  use  in  contact  with 
food.  Subsequent  to  the  filing  of  the 
petition,  Mitsui  Toatsu  Chemicals,  Inc., 
merged  with  Mitsui  Chemicals,  Inc. 
Therefore,  the  current  name  of  the 
petitioner  is  Mitsui  Chemicals,  Inc. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  that  therefore  the  regulations  in 
§  178.3295  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 


documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
xmder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  17, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity"  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 


waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178-1NDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348,  379e. 

2.  Section  178.3295  is  amended  in  the 
table  by  revising  the  entry  for  "Bis(p- 
ethylbenzylidene)  sorbitol"  to  read  as 
follows: 

§  1 78.3295    Clarifying  agents  for  polymars. 

***** 


Substances 

Limitations 

Bis(p«thylbenzylidene)  sorbitol  (CAS  Reg.  No.  79072-96-1). 

• 

For  use  only  as  a  clarifying  agent  at  a  level  not  to  exceed  0.35  percent 
by  weight  of  olefin  polymers  complying  witfi  §  177.1520(c)  of  tfiis 
cfiapter,  items  1.1a,  1.1b,  3.1a,  3.2a,  or  3.2b.  wfiere  tfie  copolymers 
complying  with  items  3.1a,  3.2a,  or  3.2b  contain  not  less  than  85 
weight  percent  of  polymer  units  derived  from  propylene. 

26844 Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18.  1999 /Rules  and  Regulations 


Dated:  May  3, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  F(x>d  Safety 
and  Applied  Nutrition. 

[FR  Doc.  99-12394  Filed  5-17-99;  8:45  am] 

BOIMG  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Fenbendazolo 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKm:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst  Roussel  Vet.  The  supplemental 
NADA  provides  for  revised  feeding 
instructions  for  using  fenbendazole  in 
Type  C  medicated  swine  feeds  to  allow 
for  restricted  feeding  of  sows. 
EFFECTIVE  DATE:  May  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Hoechst 
Roussel  Vet,  30  Independence  Blvd., 
P.O.  Box  4915.  Warren,  NJ  07059.  filed 
supplemental  NADA  131-675  for 
fenbendazole  Type  C  medicated  swine 
feeds.  The  supplemental  NADA 
provides  for  increasing  the 
concentration  of  fenbendazole  in  Type  C 
medicated  swine  feeds  fitim  10  to  80 
grams  per  ton  (g/t)  to  10  to  300  g/t  to 
be  fed  at  9  milligrams  per  kilogram  (mg/ 
kg)  (4.08  mg  per  poimd  (lb))  over  a  3- 
to  1 2-day  period.  The  supplement  is 
approved  as  of  April  16, 1999,  and  the 
regulations  in  21  CFR  558.258(c)(l)(i) 
are  amended  to  reflect  that  fenbendazole 
Type  C  medicated  swine  feeds  contain 
10  to  300  g/t  fenbendazole  and  are  fed 
at  9  mg/kg  body  weight  (4.08  mg/lb) 
over  a  3-  to  12-day  period. 

The  supplementd  NADA  approval 
provides  for  clarification  of  the  amoimt 
of  drug  fed  to  the  animals  for  treatment. 
No  additional  safety  or  effectiveness 
data  were  required.  Therefore,  a 
freedom  of  information  summary  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 


Therefore,  ujider  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  .558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

}  558^58    [Amended] 

2.  Section  558.258  Fenbendazole  is 
amended  in  paragraph  (c)(l)(i) 
introductory  text  by  removing  "10  to 
80"  and  adding  in  its  place  "10  to  300". 

Dated:  May  4,  1999. 
Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-12395  Filed  5-17-99;  8:45  am] 

BILLING  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lasalocid  and  Bacitracin  Zinc 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Roche 
Vitamins,  Inc.  The  NADA  provides  for 
the  use  of  approved  lasalocid  Type  A 
medicated  articles  and  bacitracin  zinc 
Type  A  medicated  articles  in  making 
Type  C  medicated  feed  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  meleagrimitis,  E.  gallopavonis, 
and  E.  adenoeides,  and  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  in  growing  turkeys. 
EFFECTIVE  DATE:  May  18.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-1600. 
SUPPLEMENTARY  INFORMATION:  Roche 
Vitamins,  Inc.,  45  Waterview  Blvd., 
Parsippany,  NJ  07054-1298,  is  the 
sponsor  of  NADA  141-109  that  provides 
for  the  use  of  20  percent  of  lasalocid 
Type  A  medicated  articles  and 
bacitracin  zinc  Type  A  medicated 


articles  containing  50  grams  (g)  per 
pound  bacitracin  activity  in  making 
Type  C  medicated  feed  containing  68  to 
113  g/ton  (t)  lasalocid  and  4  to  50  g/t 
bacitracin  zinc  used  for  the  prevention 
of  coccidiosis  caused  by  Eimeria 
meleagrimitis,  E.  gallopavonis,  and  E. 
adenoeides  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency  in  growing  turkeys.  The 
NADA  is  approved  as  of  April  15, 1999, 
and  the  regulations  are  amended  in  21 
CFR  558.78  and  558.311  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
svmimary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envfronment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sulqects  in  21  CFR  Part  558 

Animal  diaigs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.78  is  amended  by 
revising  paragraph  (d)(3)(xii)  to  read  as 
follows: 

§558.78    Bacitracin  zinc 

***** 

(d)*  *  * 
(3)*  *  * 

(xii)  Lasalocid  sodium  alone  or  with 
roxarsone  as  in  §  558.311. 

***** 

3.  Section  558.311  is  amended  in  the 
table  by  revising  paragraph  (e)(l)(xiv)  to 
read  as  follows: 

1558.311    Lasalocid. 

***** 
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{e)(l) 


LasalocJd  sodium  activity  in 
grams  per  ton 

Combination  in  grams  per 
ton 

Indications  for  use 

Limitations 

Sponsor 

•                                 • 
(xiv)  68  (0.0075  pet)  to  113 

• 

• 
Growing  turkeys;  for  preven- 

♦                               • 

Feed  continuously  as  sole 

• 

000004 

(0.0125  pet) 

tion  of  coccidiosis  caused 

ration 

by  E.  meleagrimitis,  E. 
gallopavonis,  and  E. 
adenoeldes. 

Bacitracin  4  to  50 

Growing  turkeys;  for  preven- 
tion of  coccidiosis  caused 
by  E.  meleagrimitis.  E. 
gallopavonis,  and  E. 
adenoeides,  for  increased 

Feed  continuously  as  sole 
ration 

063238 

* 

rate  of  weigfit  gain  and 
improved  feed  efficiency. 

Dated:  April  30, 1999. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-12393  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8820] 

RIN1545-AU11 

Section  467  Rental  Agreements; 
Treatment  of  Rent  and  interest  Under 
Certain  Agreements  for  the  (.ease  of 
Tangible  Property 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  treatment  of 
rent  and  interest  imder  certain 
agreements  for  the  lease  of  tangible 
property.  The  regulations  apply  to 
certain  rental  agreements  that  provide 
increasing  or  decreasing  rents,  or 
deferred  or  prepaid  rent,  and  provide 
guidance  for  lessees  and  lessors  of 
tangible  property. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  May  18, 1999. 

Applicability  Date:  For  dates  of 
applicability  of  these  regulations,  see 
Effective  Dates  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Boone  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 


Accoimting)  at  (202)  622-4960  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  467  was  added  to  the  Internal 
Revenue  Code  by  section  92(a)  of  the 
Tax  Reform  Act  of  1984  (Pub.  L.  98-369 
(98  Stat.  609)).  On  June  3. 1996,  the  IRS 
and  Treasxuy  Department  issued  a 
notice  of  proposed  rulemaking  (61  FR 
27834  [IA-292-84,  1996-2  C.B.  462]) 
relating  to  section  467.  The  proposed 
regulations  provide  guidance  regarding 
the  applicability  of  section  467,  and  the 
amoimt  of  rent  and  interest  required  to 
be  accrued  vmder  section  467. 
Comments  responding'to  the  notice 
were  received,  and  a  public  hearing  was 
held  on  September  25, 1996. 

The  IRS  and  Treasiuy  Department 
issued  interim  guidance  in  Notice  97-72 
(1997-2  C.B.  334),  which  informed 
taxpayers  of  certain  conditions  under 
which  a  refinancing  of  indebtedness 
incurred  by  a  lessor  to  acquire  property 
that  is  the  subject  of  a  rental  agreement 
will  not  be  considered  a  substantial 
modification  of  that  agreement  for 
purposes  of  section  467.  After 
considering  the  comments  that  were 
received  in  response  to  the  notice  of 
proposed  rulemaking  and  the  statements 
made  at  the  public  hearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision.  The 
significant  comments  and  revisions  are 
discussed  below. 

Explanation  of  Provisions 

1.  Section  467  Rental  Agreements 

Under  the  proposed  and  final 
regulations,  section  467  applies  to  any 
rental  agreement  with  increasing  or 
decreasing  rent  and  aggregate  rental 


payments  or  other  consideration  of  more 
than  $250,000.  A  rental  agreement  has 
increasing  or  decreasing  rents  if  the 
annualized  fixed  rent  allocated  to  any 
rental  period  exceeds  the  annualized 
fixed  rent  allocated  to  any  other  rental 
period  in  the  lease  term. 

In  determining  whether  a  rental 
agreement  has  increasing  or  decreasing 
rent,  the  proposed  regulations  provide 
that  a  rent  holiday  at  the  beginning  of 
the  lease  term  is  disregarded  if  the  rent 
holiday  period  is  three  months  or  less. 
Several  commentators  requested  that  the 
rent  holiday  period  be  lengthened, 
arguing  that  it  should  be  the  same  as  the 
rent  holiday  period  permitted  for 
determining  whether  a  leaseback  or    - 
long-term  agreement  has  tax-motivated 
increasing  rents  (the  lesser  of  24  months 
or  10  percent  of  the  lease  term).  The 
final  regulations  do  not  adopt  this 
suggestion. 

Section  467(d)(1)(B)  provides  that  a 
rental  agreement  will  be  treated  as  a 
section  467  rental  agreement  if  there  are 
increases  in  the  amount  to  be  paid  as 
rent  under  the  agreement.  Except  for  the 
$250,000  de  minimis  exception  set  forth 
in  section  467(d)(2),  section  467  does 
not  contain  any  exceptions  to  the  rule 
that  rental  agreements  with  increasing 
rent  are  section  467  rental  agreements. 
The  three-month  rent  holiday  exception 
was  added  in  the  proposed  regidations 
to  prevent  relatively  insubstantial  rent 
holidays  from  causing  a  rental 
agreement  to  be  treated  as  a  section  467 
rental  agreement.  Accordingly,  the 
three-month  rent  holiday  exception  is 
intended  merely  as  a  de  minimis 
exception  and  a  rule  of  adnunistrative 
convenience.  In  contrast.  Congress 
specifically  directed  that  a  rent  holiday 
safe  harbor  should  be  provided  for 
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normal  commercial  practices  in 
determining  whether  a  leaseback  or 
long-tenn  agreement  has  tax-motivated 
increasing  rents.  Thus,  since  the 
policies  that  support  a  rent  holiday 
exception  for  disqualified  leasebacks 
and  long-term  agreements  are  clearly 
not  the  same  as  the  policies  that  support 
a  rent  holiday  exception  for  whether  an 
agreement  has  increasing  rent  and  is 
therefore  a  section  467  rental  agreement, 
the  IRS  and  Treasury  Department  do  not 
believe  the  rent  holiday  periods  should 
be  the  same. 

The  proposed  regiilations  also  provide 
that  a  rental  agreement  has  increasing  or 
decreasing  rent  if  it  requires  (or  may 
require)  the  payment  of  contingent  rent, 
other  than  contingent  rent  that  is 
contingent  due  to  (a)  a  provision 
computing  rent  based  on  a  percentage  of 
the  lessee's  gross  or  net  receipts  (but 
only  if  the  percentage  does  not  vary 
throughout  the  term  of  the  lease);  (b) 
adjustments  based  on  a  reasonable  price 
index;  or  (c)  a  provision  requiring  the 
lessee  to  pay  real  estate  taxes,  insurance 
premiiuns,  maintenance  costs,  or  any 
other  cost  (other  than  a  debt  service 
cost)  that  relates  to  the  leased  property 
and  is  not  within  the  control  of  the 
lessor  or  lessee  or  a  person  related  to  the 
lessor  or  lessee.  Several  commentators 
requested  additional  exceptions  for 
other  types  of  pa)rment8,  as  well  as  an 
expansion  of  the  existing  exceptions. 

The  final  regulations  provide  several 
additional  types  of  contingent  pajmients 
that  will  not  be  taken  into  account  in 
determining  whether  a  rental  agreement 
has  increasing  or  decreasing  rent. 
Because  of  the  relationship  between 
these  contingent  rent  provisions  and  the 
contingent  rent  provisions  that  are 
disregarded  in  determining  whether  an 
agreement  is  a  disqualified  leaseback  or 
long-term  agreement,  the  new 
contingent  rent  exceptions  will  be 
discussed  below  in  connection  with  the 
discussion  of  disqualified  leasebacks 
and  long-term  agreements. 

2.  Section  467  Rent 

Under  the  proposed  and  final 
regulations,  tiie  section  467  rent  for  a 
taxable  year  is  the  sum  of  the  fixed  rent 
for  any  rental  periods  that  begin  and 
end  in  the  taxable  year,  a  ratable  portion 
of  the  fixed  rent  for  other  rental  periods 
beginning  or  ending  in  the  taxable  year, 
and  any  contingent  rent  that  accrues  in 
the  taxable  year.  The  amoimt  of  fixed 
rent  for  a  rental  period  depends  on  the 
terms  of  the  rental  agreement  and,  under 
the  regulations,  will  be  either  the 
amount  of  fixed  rent  allocated  to  the 
period  under  the  agreement,  the 
constant  rental  amount,  or  the 
proportional  rental  amoimt. 


A.  Disqualified  Leaseback  or  Long-term 
Agreement 

The  proposed  regulations  provide  that 
(a)  the  Conunissioner,  rather  than  the 
parties  to  the  rental  agreement,  will 
determine  whether  a  rental  agreement  is 
a  disqualified  leaseback  or  long-term 
agreement  and  (b)  a  rental  agreement 
will  not  be  a  disqualified  leaseback  or 
long-term  agreement  unless  it  requires 
more  than  $2,000,000  in  rental 
pajmients  and  other  consideration.  The 
proposed  regulations  also  provide  that, 
if  either  the  lessor  or  the  lessee  is  not 
subject  to  Federal  income  tax  on  its 
income  or  is  a  tax-exempt  entity  (within 
the  meaning  of  section  168(h)(2)),  the 
rental  agreement  will  be  closely 
scrutinized,  and  clear  and  convincing 
evidence  will  be  required  to  establish 
that  tax  avoidance  is  not  a  principal 
piupose  for  providing  increasing  or 
decreasing  rent.  The  proposed 
regulations  include  as  safe  harbors  only 
the  provisions  set  forth  in  section 
467(b)(5)  and  an  uneven  rent  test  based 
on  Rev.  Proc.  75-21  (1975-1  C.B.  715). 
Other  factors  that  would  be  considered 
as  evidence  of  tax  avoidance  were  not 
provided. 

Several  commentators  requested 
additional  safe  harbors  for  other  types  of 
payments,  as  well  as  an  expansion  of 
the  existing  safe  harbors.  In  response  to 
these  comments,  several  changes  have 
been  made  in  the  final  regulations  to  the 
tax  avoidance  and  safe  harbor 
provisions. 

(i)  Determining  tax  avoidance.  The 
proposed  regulations  do  not  provide  any 
substantive  rules  for  determining  tax 
avoidance  because  a  leaseback  or  long- 
term  agreement  will  not  be  treated  as 
disqualified  in  the  absence  of  an 
affirmative  determination  by  the 
Commissioner.  As  a  result,  the  objective 
of  consistency  of  treatment  between  the 
lessee  and  lessor  would  have  been  met 
without  the  need  to  promulgate  factors 
or  other  rules  that  taxpayers  could  use 
to  determine  whether  tax  avoidance  was 
present.  While  the  final  regulations 
retain  the  rule  that  only  the 
Commissioner  may  make  a  tax 
avoidance  determination,  the  IRS  and 
Treasury  Department  believe  that  the 
combination  of  substantive  guidance  on 
tax  avoidance  and  additional  safe 
harbors  will  permit  taxpayers  to 
determine  more  readily  whether  their 
leasebacks  or  long-term  agreements  will 
be  determined  to  be  disqualified  by  the 
Commissioner.  Accordingly,  substantive 
provisions  have  been  added  to  the  final 
regulations  prescribing  the 
circumstances  in  which  Federal  income 
tax  avoidance  will  be  treated  as  a 


principal  piupose  for  providing 
increasing  or  decreasing  rent. 

The  final  regulations  provide  that,  if 
a  significant  difference  between  the 
marginal  Federal  income  tax  rates  of  the 
lessor  and  lessee  can  reasonably  be 
expected  at  some  time  during  the  lease 
term,  the  agreement  will  be  closely 
scrutinized  and  clear  and  convincing 
evidence  will  be  required  to  establish 
that  tax  avoidance  is  not  a  principal 
purpose  for  providing  increasing  or 
decreasing  rent.  The  regulations  provide 
rules  to  determine  when  there  is  a 
significant  difference  in  marginal  tax 
rates  of  the  lessor  and  lessee.  Under 
these  rules,  the  marginal  tax  rates  are 
determined  not  only  by  reference  to  the 
Federal  income  tax  status  of  the 
taxpayer  (for  example,  as  a  corporation, 
partnership,  or  individual),  but  also  to 
the  specific  circumstances  of  the 
taxpayer.  Thus,  if  a  corporation  either  is 
subject  to  the  alternative  minimum  tax 
or  has  available  net  operating  losses  or 
credits  to  carry  forward  from  an  earlier 
taxable  year,  the  corporation's  marginal 
tax  rate  will  differ  from  other 
corporations  not  subject  to  the 
alternative  mininiiiTn  tax  and  not  having 
available  net  operating  losses  or  credits. 
Further,  in  the  case  of  an  S  corporation 
or  partnership,  the  marginal  tax  rate  will 
be  determined  by  taking  into  account 
the  amounts  of  income  or  deduction 
allocable  to  its  shareholders  or  partners, 
respectively,  and  the  marginal  tax  rates 
of  the  shareholders  or  partners. 

Finally,  as  noted  above,  the  final 
regulations  retain  the  rule  of  the 
proposed  regulations  that  only  the 
Commissicmer  may  determine  that  a 
section  467  rental  agreement  should  be 
treated  as  a  disquaUfied  leaseback  or 
long-term  agreement.  The  final 
regulations  also  provide  that  such 
determination  may  be  made  either  on  a 
case-by-case  basis  or  in  regulations  or 
other  guidance  published  by  the 
Conunissioner  providing  that  a  certain 
tjrpe  or  class  of  leasebadk  or  long-term 
agreement  will  be  treated  as  disqualified 
and  subject  to  constant  rental  accrual. 

(ii)  Safe  harbors.  In  response  to 
comments,  the  final  regulations  include 
several  safe  harbor  provisions  not 
included  in  the  proposed  regulations. 
The  new  safe  harbors  are  intended  to 
cover  a  variety  of  pajrments  that  could 
be  made  under  the  terms  of  a  rental 
agreement.  Under  the  final  regulations, 
tax  a^^oidance  is  not  considered  a 
principal  purpose  for  providing 
increasing  or  decreasing  rent  if  the 
increase  or  decrease  in  rent  is  described 
in  one  of  the  contingent  rent  safe  harbor 
provisions.  The  IRS  and  Treasmy 
Department  believe  that  these  additional 
safe  harbors  and  the  expansion  of  the 
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existing  safe  harbors  appropriately 
balance  the  need  to  provide  a  degree  of 
certainty  for  taxpayers  with  the  need  to 
limit  the  potential  for  tax  avoidance. 

The  final  regulations  add  severed  safe 
harbors  for  various  types  of  contingent 
payments  that  either  are  intended  to 
compensate  the  lessor  for  costs 
unrelated  to  the  lessor's  continuing 
investment  in  the  leased  property  or  are 
so  contingent  that  they  should  not  be 
taken  into  account  for  purposes  of 
section  467  imtil  the  liability  for  such 
payment  becomes  fixed.  Accordingly, 
subject  to  the  limitations  in  the 
regulations,  safe  harbors  are  provided 
for  payments  required  to  be  made  by  the 
lessee:  in  the  event  of  damage, 
destruction,  or  loss  of  the  leased 
property;  in  the  case  of  a  qualified 
motor  vehicle  operating  agreement 
within  the  meaning  of  section 
7701(li)(2){A),  for  the  failure  of  the 
property  to  maintain  a  specified 
residual  value;  for  the  failure  of  the 
property  to  be  returned  to  the  lessor  at 
the  end  of  the  lease  term  in  the 
condition  specified  in  the  agreement;  or 
for  the  failure  of  the  lessor  to  obtain  the 
income  tax  benefits  contemplated  by  the 
agreement.  In  addition,  a  provision 
requiring  late  payment  diaiges  is  also 
not  taken  into  account  in  determining 
whether  tax  avoidance  is  present  in  a 
leaseback  or  long-term  agreement.  . 
Limitations  on  the  scope  of  these  safe 
harbors  are  provided  in  order  to  ensure 
that  these  provisions  are  included  in  the 
agreement  for  a  valid  business  purpose 
and  that  the  provisions  are  not  used  to 
achieve  tax  avoidance. 

Several  commentators  suggested  that 
rent  adjustments  based  on  the  lessor's 
indebtedness,  which  itself  bears  interest 
at  a  variable  rate,  are  not  tax  motivated. 
In  response,  a  safe  harbor  has  also  been 
added  for  certain  variable  interest  rate 
provisions.  Under  this  safe  harbor,  a 
rent  adjustment  provision  will  be 
disr^arded  if  it  is  based  solely  on  the 
dollar  amount  of  changes  in  the  lessor's 
interest  costs,  and  only  if  the  lessor  and 
the  lender  are  not  related  and  the 
indebtedness  is  evidenced  by  a  variable 
rate  debt  instrument  (within  the 
meaning  of  §  1.1275-5(a)(l)).  However, 
no  inference  may  be  drawn  from  this 
safe  harbor  (or  any  other  provision  of 
the  regulations  relating  to  a  variable 
interest  rate  adjustment)  concerning  the 
effect  of  such  an  adjustment  on  the 
classification  of  the  rental  agreement  as 
a  lease  for  Federal  income  tax  purposes. 

In  addition,  the  final  regulations 
expand  the  scope  of  the  safe  harbors 
provided  in  the  proposed  regiiiations 
relating  to  percentage  rents,  inflation 
adjustments,  and  reasonable  rent 
holidays.  A  provision  in  a  lease  will  not 


fail  to  qualify  for  the  percentage  rent 
safe  harbor  because,  for  example,  it 
appUes  to  receipts  or  sales  after  making 
certain  limited  deductions,  it  applies 
different  percentages  to  different 
departments  or  floors,  or  it  applies  to 
receipts  or  sales  in  excess  of  a 
determinable  amount.  In  addition,  a 
provision  will  not  fail  to  qualify  as  an 
increase  based  on  a  reeisonable  price 
index  because  it  may  limit  the 
adjustment  to  a  fixed  percentage  in 
some  years.  However,  this  inflation 
adjustment  safe  harbor  will  not  apply  if 
the  limitation  in  the  rental  agreement 
represents,  in  substance,  a  series  of 
fixed  increases  in  rent.  For  example,  if 
the  limitation  on  an  annual  inflation 
adjustment  is  substantially  below  the 
level  of  inflation  reasonably  expected 
during  the  lease  term,  the  limitation  is, 
in  substance,  a  series  of  fixed  increases 
in  rent. 

The  proposed  regulations  include  a 
rent  holiday  safe  harbor  for  the 
determination  of  tax  avoidance,  wfaidi 
provision  applies  only  if  diere  is  a 
substantial  business  purpose  for  the  rent 
holiday.  Commentators  objected  to  this 
requirement  because  the  requirement  of 
a  business  purpose  was  not  set  forth  in 
the  legislative  history  accompanying  the 
enactment  of  section  467.  The  final 
regulations  delete  the  requirement  that 
there  be  a  substantial  business  purpose 
for  the  rent  holiday,  but  add  the 
requirement  that  was  set  forth  in  the 
legislative  history.  H.R.  Conf.  Rep.  No. 
861,  98th  Cong.,  2d  Sess.  893  (1984). 
Under  the  additional  rule  in  the  final 
regulations,  the  reasonableness  of  the 
rent  holiday  is  determined  by  reference 
to  the  commercial  practice  (as  of  the 
agreement  date)  in  the  locality  where 
the  use  of  the  property  occurs.  This 
commercial  reasonableness  requirement 
does  not  apply,  however,  in  the  case  of 
a  rent  holiday  of  three  months  or  less  at 
the  beginning  of  the  lease  term. 

The  proposed  regulations  also  limit 
the  rent  holiday  safe  harbor  to  rent 
holidays  at  the  beginning  of  the  lease 
term.  "The  final  regulations  remove  this 
limitation  and  permit  one  consecutive 
period  at  any  point  during  the  lease 
term  to  qualify  for  the  rent  holiday  safe 
harbor  if  the  commercial  reasonableness 
requirement  is  satisfied  and  the  rent 
holiday  period  does  not  exceed  the 
lesser  of  24  months  or  10  percent  of  the 
lease  term. 

Finally,  except  in  the  case  of  the  rent 
holiday  safe  harbor,  the  safe  harbor 
provisions  disciissed  above  also  apply 
in  determining  whether  a  rental 
agreement  has  increasing  or  decreasing 
rent  and  is  thus  subject  to  section  467. 
Accordingly,  if  a  type  of  contingent  rent 
in  a  rental  agreement  meets  the 


requirements  of  the  applicable  safe 
harbor  provision,  it  is  not  taken  into 
accoimt  in  determining  whether  the 
agreement  has  increasing  or  decreasing 
rent  for  purposes  of  both  the  application 
of  section  467  and  the  determination  of 
whether  the  agreement  is  a  disqualified 
leaseback  or  long-term  a^«ement. 

(iii)  Uneven  rent  test.  The  proposed 
regulations  contain  a  safe  harbor 
providing  that  tax  avoidance  will  not  be 
considered  to  be  a  principal  purpose  for 
providing  increasing  or  decreasing  rents 
if  the  rents  allocable  to  each  calendar 
year  of  the  lease  do  not  vary  fit)m  the 
average  annual  rents  over  the  entire 
lease  term  by  more  than  10  percent. 
This  "uneven  rent  test"  is  derived  bom 
the  Conference  Committee  Report, 
which  stated  that  the  Committee 
anticipated  that  regulations  under 
section  467  would  adopt  standards 
under  which  leases  providing  for 
fluctuations  in  rents  by  no  more  than  a 
reasonable  percentage  above  or  below 
the  average  rent  over  the  term  of  the 
lease  will  be  deraned  not  to  be 
motivated  by  tax  avoidance.  The  report 
cited  the  standards  for  advance  rulings 
on  leveraged  lease  transactions  in  Rev. 
Proc.  75-21,  and  stated  that  such 
standards  may  not  be  appropriate  for 
real  estate  leases.  H.R.  Conf.  Rep.  No. 
861,  98th  Cong.,  2d  Sess.  893  (1984). 
The  proposed  regulations  do  not 
provide  a  safe  harbor  specifically 
applicable  to  real  estate  leases  but 
comments  were  requested  on  whether  a 
different  uneven  rent  test  should  be 
established  for  real  estate  leases. 

Commentators  requested  that  the 
basic  "90-110"  test  in  Rev.  Proc.  75-21 
be  adopted  without  modification.  The 
principal  modification  to  the  basic  90- 
110  test  in  the  proposed  regulations 
identified  by  the  commentators  was  the 
use  of  the  calendar  year  rather  than  the 
lease  year  to  test  for  uneven  rents.  These 
commentators  also  requested  that  the 
alternate  uneven  rent  test  (sometimes 
referred  to  as  the  "V3-V3"  test)  be 
adopted  as  an  additional  safe  harbor. 
Finally,  these  commentators  requested 
clarification  of  the  application  of  these 
imeven  rent  tests  in  certain 
circumstances. 

In  response  to  these  comments,  the 
final  regulations  expand  and  clarify  the 
scope  of  the  uneven  rent  test  in  the 
proposed  regulations.  First,  the  final 
regulations  allow  a  rent  holiday  period 
at  the  beginning  of  the  lease  term  to  be 
ignored  in  applying  the  imeven  rent  test 
if  its  duration  is  not  more  than  three 
months.  Fiirther,  all  but  two  of  the 
contingent  rent  provisions  ignored  for 
purposes  of  determining  tax  avoidance 
are  also  disregarded  in  applying  the 
imeven  rent  test.  Rules  are  sJso 
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provided  to  assist  taxpayers  in  appljdng 
the  uneven  rent  test  if  the  rental 
agreement  contains  a  variable  rent 
provision. 

For  long-term  leases  of  real  estate,  the 
final  regulations  provide  a  modified 
uneven  rent  test.  Under  the  final 
regulations,  all  of  the  rules  relating  to 
the  uneven  rent  test  will  be  applied  to 
long-term  leases  of  real  estate,  except 
that  a  15  percent  variance  will  be 
permitted  in  lieu  of  the  10  percent 
variance  (the  "85-115"  test)  and  a  rent 
holiday  will  be  disregarded  if  it  is 
commercially  reasonable  and  its 
duration  does  not  exceed  the  lesser  of 
24  months  or  10  percent  of  the  lease 
term. 

The  final  regulations  do  not  adopt  the 
suggestion  that  the  alternative  V3-V3  test 
also  be  made  available  as  an  additional 
safe  harbor.  Section  467  evidences 
recognition  that  tax  avoidance  may 
result  from  the  use  of  either  increasing 
or  decreasing  rents  in  a  section  467 
rental  agreement,  depending  on  the 
circumstances  of  the  lessor  and  lessee  in 
the  particular  transaction.  The  IRS  and 
Treasury  Department  believe  that  the 
use  of  the  Va-Va  test  may,  in  some  cases, 
result  in  substantial  decreases  in  rent. 
Thus,  the  %-V3  test  is  not  included  in 
the  final  regiilations. 

Furthermore,  the  final  regulations 
retain  the  use  of  the  calendar  year  as  the 
basis  for  applying  the  uneven  rent  test. 
The  IRS  and  Treasury  Department 
believe  that  use  of  the  calendar  year  is 
most  consistent  with  the  structiue  of 
section  467,  which  provides  the 
calendar  year  as  the  basis  for 
determining  whether  rent  is  deferred. 

Some  commentators  requested 
additional  safe  harbors  and  other  special 
rxiles  for  leases  of  real  estate,  including 
the  allowance  of  fixed  increases  that 
approximate  the  parties'  expectations  of 
general  price  increases  during  the  lease 
term.  The  final  regiilations  do  not 
provide  any  additional  provisions 
relating  to  real  estate  leases  except  for 
the  modified  85-115  uneven  rent  test 
and  the  expanded  rent  holiday  safe 
harbor.  The  IRS  and  Treasury 
Department  believe  that  any  fixed 
increases  in  a  real  estate  lease  that 
exceed  the  permitted  variance  imder  the 
relaxed  safe  harbor  should  be  tested  for 
tax  avoidance  imder  the  general 
standards. 

(iv)  The  $2,000,000  limitation.  The 
pro{>osed  regulations  provide  that, 
among  other  limitations,  a  rental 
agreement  will  not  be  treated  as  a 
disqualified  leaseback  or  long-term 
agreement  unless  it  reqmres  more  than 
$2,000,000  in  rental  payments  and  other 
consideration. 


Although  the  $2,000,000  limitation 
has  been  retained  in  the  final 
regulations,  the  IRS  and  Treasiuy  no 
longer  believe  such  a  limitation  is 
appropriate.  Accordingly,  the  IRS  and 
Treasury  are  issuing  proposed 
regulations  that  would  eliminate  the 
$2,000,000  limitation  on  a  prospective 
basis. 

B.  Rental  Agreement  Accrual 

Under  the  proposed  and  final 
regulations,  if  neither  the  constant 
rental  amount  nor  the  proportional 
rental  amount  is  required  to  be  accrued, 
the  rent  to  be  accrued  for  a  rental  period 
is  the  rent  allocated  to  that  rental  period 
in  accordance  with  the  section  467 
rental  agreement.  The  amount  of  rent 
allocated  to  a  rental  period  by  the  rental 
agreement  depends  on  whether  the 
agreement  provides  a  specific  allocation 
of  fixed  rent.  If  a  rental  agreement 
provides  a  specific  allocation  of  fixed 
rent,  the  amount  of  rent  allocated  to 
each  rental  period  diuing  the  lease  term 
is  the  amount  of  fixed  rent  allocated  to 
that  period  by  the  agreement.  In  general, 
a  rental  agreement  specifically  allocates 
fixed  rent  if  the  agreement 
unambiguously  specifies,  for  periods  of 
no  longer  than  a  year,  a  fixed  amount  of 
rent  for  which  the  lessee  becomes  liable 
on  account  of  the  use  of  the  property 
during  that  period. 

The  proposed  regulations  provide 
that,  in  the  absence  of  a  specific 
allocation  of  fixed  rent,  the  amount  of 
rent  allocated  to  each  rental  period 
during  the  lease  term  is  the  amount  of 
fixed  rent  payable  during  that  rental 
period.  A  number  of  commentators 
requested  that  the  rule  for  allocating 
rent  in  the  absence  of  a  specific 
allocation  of  fixed  rent  be  amended.  The 
commentators  stated  that,  if  a  rental 
agreement  contains  only  a  rent  payment 
schedule  without  a  separate  rent 
allocation  schedule,  the  agreement 
should  be  treated  as  one  that  does  not 
provide  for  an  allocation  of  rents.  In 
these  circiunstances,  the  commentators 
contend  that  the  agreement  should  be 
subject  to  constant  rental  accrual  under 
section  467(b)(3)(B). 

The  final  regulations  do  not  adopt  this 
suggestion.  Instead,  the  final 
regulations,  like  the  proposed 
regulations,  provide  that,  in  the  absence 
of  a  specific  allocation  of  fixed  rent,  the 
amount  of  fixed  rent  allocated  to  a 
rental  period  is  the  amount  of  fixed  rent 
payable  during  that  rental  period.  The 
IRS  and  Treasury  Department  believe 
that  it  is  inappropriate  to  apply  the 
constant  rental  accrual  rules  solely 
because  a  rental  a^eement  does  not 
include  a  specific  allocation  of  fixed 
rent,  whether  as  a  result  of 


inadvertence,  failiu-e  t«  obtain 
professional  tax  advice,  or  otherwise. 
Further,  while  the  constant  rental 
accrual  method  is  not  available  unless 
the  Commissioner  makes  a  tax 
avoidance  determination,  parties 
wishing  to  accrue  rent  in  accordance 
with  the  constant  rental  accrual  method 
may  provide  for  an  allocation  schedule 
in  their  rental  agreement  with  tax 
consequences  that  approximate  the  use 
of  the  constant  rental  accrual  method. 

C.  Other  Applicable  Lknitations 

Some  commentators  suggested  that 
the  final  regulations  provide  that  rental 
agreements  will  be  closely  scrutinized 
for  substantial  economic  effect  in 
appropriate  cases.  For  example,  a  rental 
agreement  may  provide  a  specific 
allocation  of  fixed  rent  (or  no  specific 
allocation  of  fixed  rent)  that,  under  the 
regidations,  would  result  in  significant 
back-loaded  or  front-loaded  rent,  but 
would  not  be  subject  to  constant  rental 
accrual  because  it  is  not  a  leaseback  or 
long-term  agreement.  In  general,  the 
rules  of  section  467  represent 
exceptions  to  the  general  rules  of  tax 
accounting  applicable  to  income  and 
expense  associated  with  rental 
agreements.  However,  the  IRS  and 
Treasmy  Departmmit  do  not  believe  that 
section  467  and  the  regulations 
thereimder  override  other  principles  of 
Federal  tax  law  in  the  case  of  income 
and  expense  associated  with  rental 
agreements.  Thus,  the  final  regulations 
explicitly  provide  that  the 
Commissioner  may  apply  authorities 
other  than  section  467  and  the 
regulations  thereunder,  such  as  section 
446(b)  clear-reflection-of-income 
principles,  section  482,  and  the 
substance-over-form  doctrine,  to 
determine  the  income  and  expense  frt)m 
a  rental  agreement  (including  the  proper 
allocation  of  fixed  rent  under  a  rental 
agreement). 

3.  Rental  Agreements  With  Contingent 
Payments 

The  proposed  regulations  reserve 
guidance  on  the  section  467  treatment  of 
contingent  rent,  indicating  that 
regulations  addressing  this  issue  would 
provide  rules  for  contingent  rent  similar 
to  those  provided  for  computing  original 
issue  discount  for  contingent  pajrment 
debt  instnunents  in  §  1.1275-4.  The 
final  regulations  continue  to  reserve  on 
the  section  467  treatment  of  contingent 
payments.  The  IRS  and  Treasury 
Department  expect  that  regulations 
imder  §  1.467-6  will  be  separately 
proposed,  and  continue  to  invite 
comments  regarding  the  treatment  of 
contingent  rent  and  the  application  of 
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the  §  1.1275-4  rules  to  section  467 
rental  agreements. 

4.  Recapture  on  Sale  or  Other 
Disposition  of  Property 

Some  commentators  requested  certain 
modifications  and  further  clarification 
of  the  recapture  rules  under  section 
467(c)  in  the  case  of  dispositions  by  gift, 
transfers  at  death,  and  certain  tax-free 
transactions.  In  response  to  these 
comments,  additional  rules  and 
examples  illustrating  those  rules  are 
provided  in  the  final  regulations. 

The  purpose  of  the  additional  rules  is 
to  place  the  transferee  in  the  same  tax 
position  upon  the  subsequent 
disposition  of  the  leased  property  as  the 
transferor  would  have  been  in  if  the 
transferor  had  not  transferred  the 
property  to  the  transferee.  For  example, 
if  property  subject  to  a  section  467 
rental  agreement  is  transferred  in  a 
transaction  subject  to  section  351,  and  if 
the  transferor  would  have  recognized 
section  467(c)  recapture  upon  a  taxable 
disposition  of  the  property,  the 
transferee  may  be  subject  to  recaptiu^e 
upon  a  subsequent  taxable  disposition 
of  the  property.  The  amoimt  of  the 
recapture  upon  the  subsequent  taxable 
disposition  will  be  determined  by  taking 
into  account  the  section  467  rent  and 
section  467  interest  relating  to  the 
period  of  the  transferor's  ovtrnership  of 
the  property.  Thus,  if  a  leaseback  or 
long-term  agreement  provides  for 
increasing  rent  but  is  not  a  disqualified 
leaseback  or  long-term  agreement,  a 
taxable  disposition  of  the  property  by 
the  transferee  on  or  after  the  expiration 
of  the  lease  term  will  not  be  subject  to 
section  467(c)  recapture.  Alternatively,  a 
taxable  disposition  of  the  property  by 
the  transferee  before  the  expiration  of 
the  lease  term  will  be  subject  to  the 
same  amount  of  section  467(c)  recapture 
that  would  have  applied  if  the  transferor 
had  continued  to  own  the  property. 

5.  Other  Disposition  Rules 

The  proposed  regulations  reserve 
gmdance  on  whether  special  rules 
should  be  provided  for  transfers  of 
property  and  leasehold  interests  in 
transactions  in  which  gain  or  loss  is  not 
recognized  in  whole  or  in  part.  The  IRS 
and  Treasury  Department  believe, 
however,  that  special  rules  are  not 
necessary  in  the  case  of  nonrecognition 
transactions.  As  a  general  matter, 
because  a  section  467  loan  is  treated  as 
indebtedness  for  all  purposes  of  the 
Internal  Revenue  Code,  the  rules  that 
apply  to  each  of  the  nonrecognition 
provisions  in  cases  where  the  property 
transferred  is  encumbered  by 
indebtedness  will  apply  to  the  transfer 
of  property  or  a  leasehold  interest 


subject  to  a  section  467  loan.  Further,  if 
the  section  467  loan  represents  an 
additional  asset  of  the  transferor,  it  is 
unlikely  that  any  gain  will  be  realized 
by  the  transferor  because,  in  most  cases, 
the  basis  of  the  loan  will  be  equal  to  the 
sirni  of  the  principal  amount  of  the  loan 
and  the  accrued  interest  thereon.  Thus, 
the  provisions  of  the  proposed 
regiilations  relating  to  special  rules  for 
transfers  in  nonrecognition  transactions 
have  been  deleted. 

6.  Treatment  of  Modifications 

The  proposed  regulations  provide 
that,  if  the  lessor  and  lessee  agree  to  a 
substantial  modification  of  the  terms  of 
an  existing  lease,  the  modified  lease  is 
generally  treated  as  a  new  rental 
agreement  for  purposes  of  section  467. 
Thus,  if  the  modified  lease  provides  for 
increasing  or  decreasing  rent,  or 
deferred  or  prepaid  rent,  and  the  rent 
exceeds  $250,000,  it  is  treated  imder  the 
proposed  regulations  as  a  section  467 
rental  agreement,  even  if  the  pre- 
modification  lease  was  not  a  section  467 
rental  agreement. 

Some  commentators  requested 
additional  guidance  regarding  whether  a 
substantial  modification  of  a  lease  has 
occurred,  in  view  of  the  significant 
potential  consequences  of  such  a 
modification.  In  addition,  the 
commentators  suggested  several  types  of 
modifications  that,  in  their  view,  should 
not  be  treated  as  a  substantial 
modification. 

Other  commentators  indicated  that 
the  proposed  regulations  did  not  clarify 
whether  only  the  remaining  portion  of 
the  modified  lease  is  to  be  taken  into 
accoimt  for  purposes  of  determining  the 
section  467  rent  and  interest  for  rental 
periods  following  the  modification. 

The  final  regulations  retain  the 
general  rule  of  the  proposed  regulations 
under  which  a  rental  agreement  would 
be  treated  as  a  new  lease  for  piuposes 
of  section  467  if  the  parties  agreed  to  a 
substantial  modification.  Under  the 
final  regulations,  if  a  substantial 
modification  of  a  rental  agreement 
occiu-s  after  June  3, 1996,  the  post- 
modification  agreement  is  treated  as  a 
new  agreement  for  purposes  of 
determining  whether  the  agreement  is  a 
section  467  rental  agreement  or  a 
disqualified  leaseback  or  long-term 
agreement  and  for  purposes  of  appl3^g 
the  effective  date  provisions  of  the 
section  467  regulations.  These  rules  do 
not  apply,  however,  to  a  modification 
occurring  on  or  before  May  18, 1999, 
unless  the  rental  agreement  being 
modified  is  a  post-June  3, 1996, 
disqualified  leaseback  or  long-term 
agreement  or  the  post-modification 


agreement  is  a  disquaUfied  leaseback  or 
long-term  agreement. 

In  general,  in  determining  whether  a 
modified  agreement  is  a  section  467 
rental  agreement,  or  a  disqualified 
leaseback  or  long-term  agreement,  the 
modified  agreement  is  considered  to 
consist  only  of  the  terms  that  relate  to 
post-modification  items  (as  described 
below).  However,  if  a  principal  purpose 
of  the  modification  is  to  avoid  the 
purpose  or  intent  of  section  467  or  the 
regulations  thereunder,  the 
Qimmissioner  may  treat  the  entire 
agreement  (as  modified)  as  a  single 
agreement  for  purposes  of  section  467. 
The  final  regulations  also  provide  that 
the  post-modification  agreement, 
notwithstanding  its  treatment  as  a  new 
agreement,  will  be  characterized,  in 
certain  cases,  in  the  same  manner  as  the 
agreement  in  effect  before  the 
modification.  For  example,  if  an 
agreement  was  a  leaseback  or  was 
subject  to  constant  rental  accrual  before 
its  modification,  the  post-modification 
agreement  will  generally  be  treated  as  a 
leaseback  or  as  subject  to  constant  rental 
accrual.  Similarly,  if  the  agreement  was 
a  long-term  agreement  before  its 
modification  and  the  entire  agreement 
(as  modified)  is  a  long-term  agreement, 
the  post-modification  agreement  will  be 
treated  as  a  long-term  agreement. 

The  final  regulations  also  provide 
rules  for  accounting  for  the  effects  of 
modifications  occiuring  after  May  18, 
1999.  In  the  case  of  a  substantial 
modification,  the  lessor  and  lessee  must 
take  pre-modification  items  (generally, 
rent  for  periods  before  the  modification, 
interest  thereon,  and  payments  allocable 
thereto  (whether  made  before  or  after 
the  modification))  into  account  under 
the  method  of  accounting  used  before 
the  modification.  In  computing  section 
467  rent,  section  467  interest,  and  the 
amount  of  the  section  467  loan  with 
respect  to  post-modification  items,  only 
post-modification  items  are  taken  into 
accoimt.  In  addition,  the  parties  to  the 
agreement  are  required  to  take  into 
accoimt  adjustments  necessary  to 
prevent  duplications  and  omissions  * 
resulting  from  the  modification. 

In  the  case  of  a  modification  that  is 
not  substantial,  section  467  rent  and 
interest  for  periods  affected  by  the 
modification  are  determined  under  the 
terms  of  the  entire  agreement  (as 
modified).  In  addition,  the  parties  to  the 
agreement  are  required  to  recompute  the 
balance  of  the*  section  467  loan  under 
the  new  terms  and  to  take  into  account 
(as  either  additional  rent  or  a  reduction 
in  rent  previously  taken  into  account) 
the  change  in  the  loan  balance  resulting 
from  the  modification.  They  are  also 
required  to  take  into  account  any 
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amount  necessary  to  prevent 
duplications  or  omissions  resulting  from 
the  modification. 

The  final  regulations  also  provide 
additional  guidance  for  determining 
whether  a  substantial  modification  of  a 
lease  has  occurred,  adopting  some  of  the 
principles  applicable  to  the 
modification  of  debt  instruments  under 
§  1.1001-3.  Under  the  final  regulations, 
all  of  the  facts  and  circumstances  will 
be  examined  to  determine  whether  a 
substantial  modification  has  occiured. 
Because  this  determination  is  inherently 
factual,  the  regulations  do  not  provide 
more  specific  criteria  for  making  this 
determination.  However,  in  order  to 
ensiue  that  relatively  insubstantial 
changes  to  the  terms  of  a  lease   - 
agreement  and  changes  that  do  not 
implicate  the  policies  of  section  467  are 
not  treated  as  substantial  modifications 
under  this  rule,  safe  harbor  provisions 
have  been  added. 

In  general,  the  modifications  that  are 
likely  to  affect  the  character  of  a  rental 
agreement  for  purposes  of  section  467 
are  those  that  change  the  amoimt  or 
timing  of  rent  allocated  or  rent  payable 
for  the  use  of  the  property,  or  the 
identity  of  the  taxpayer  taking  those 
amounts  into  account.  Thus,  a 
substantial  modification  will  not  result 
from  changes  in  any  provision  for  the 
payment  of  third-party  costs  or  any 
other  provision  that  is  ignored  for 
purposes  of  determining  whether  the 
agreement  provides  for  contingent  rents. 
In  addition,  the  refinancing  of  a  lessor's 
indebtedness  on  a  leveraged  lease  will 
generally  not  be  treated  as  a  substantial 
modification  of  the  lease,  subject  to 
compliance  with  certain  conditions  and 
limitations.  These  conditions  and 
limitations  are  intended  to  permit 
refinancings  to  avoid  classification  as  a 
substantial  modification  in 
circumstances  where  the  primary 
objective  of  the  lessee  is  to  take 
advantage  of  favorable  changes  in 
interest  rates. 

In  the  case  of  a  transfer  of  leased 
property  by  a  lessor  or  a  substitution  of 
a  lessee,  the  final  regulations  provide 
that  the  transfer  or  substitution  will  be 
treated  as  a  substantial  modification 
only  if  a  principal  piupose  of  the 
transaction  is  the  avoidance  of  Federal 
income  tax.  In  determining  whether  a 
transfer  or  substitution  should  be 
treated  as  a  substantial  modification,  the 
safe  harbors  and  other  principles  that 
generally  apply  in  tax  avoidance 
determinations  are  taken  into  accotmt 
and  the  Commissioner  may  treat  the 
post-modification  agreement  as  a  new 
agreement  or  treat  the  entire  agreement 
(as  modified)  as  a  single  agreement. 


7.  Definition  of  Lease  Term 

The  proposed  regulations  provide  that 
an  option  period,  whether  exercisable 
by  the  lessor  or  the  lessee,  is  included 
in  the  lease  term  only  if  it  is  reasonably 
expected,  as  of  the  agreement  date,  that 
the  option  will  be  exercised.  In  contrast. 
Rev.  Proc.  75-21  provides  a  comparable 
rule  only  for  options  that  are  exercisable 
by  the  lessee,  while  including  the 
duration  of  all  lessor  renewal  options  in 
the  lease  term.  The  ERS  and  Treasury 
Department  believe  that  nothing  in 
section  467  justifies  a  deviation  from  the 
rule  of  Rev.  Proc.  75-21  in  this  instance. 
Accordingly,  for  purposes  of 
determining  the  term  of  a  lease,  the  final 
regulations  retain  the  rule  of  the 
proposed  regulations  only  for  lessee 
options,  and  treat  all  lessor  options  as 
if  they  had  been  exercised. 

8.  Effective  Dates 

The  regulations  are  applicable  for  (1) 
disqualified  leasebacks  and  long-term 
agreements  entered  into  after  June  3, 
1996,  and  (2)  other  rental  agreements 
entered  into  after  May  18, 1999.  No 
inference  should  be  drawn  concerning 
the  treatment  of  rental  agreements 
entered  into  before  the  regulations  are 
applicable.  Moreover,  the  IRS  will,  in 
appropriate  circumstances,  apply  the 
provisions  of  section  467  requiring 
constant  rental  accrual  to  rental 
agreements  entered  into  on  or  before 
June  3, 1996. 

Some  commentators  requested  that 
the  effective  date  for  disqualified 
leasebacks  and  long-term  agreements  be 
deferred  so  that  the  regulations  would 
apply  only  to  agreements  entered  into 
after  the  date  on  which  final  regulations 
are  published  in  the  Federal  Register. 
The  final  regulations  do  not  adopt  this 
suggestion.  The  IRS  and  Treasury 
Department  believe  that  the  additional 
safe  harbors  provided  in  these 
regulations  will  prevent  leasebacks  and 
long-term  agreements  entered  into  after 
Jime  3, 1996,  and  on  or  before  May  18, 
1999  (the  interim  period),  from  being 
inappropriately  disqualified  in  cases 
where  the  increasing  or  decreasing  rents 
have  not  been  motivated  by  tax 
avoidance.  Some  of  these  commentators 
also  requested  that  the  regulations  not 
be  applied  to  rental  agreements  entered 
into  pursuant  to  a  contract  that  was 
binding  on  the  applicable  effective  date. 
The  effective  dates  have  been  clarified 
in  response  to  these  comments. 

Other  commentators  requested  that 
taxpayers  be  permitted  to  rely  on  the 
provisions  of  the  proposed  regulations 
in  the  case  of  leasebacks  and  long-term 
agreements  entered  into  diuing  the 
interim  period.  According  to  these 


commentators,  the  terms  of  certain 
leasebacks  and  long-term  agreements 
entered  into  diuing  the  interim  period 
were  structiued  so  as  to  comply  with 
the  safe  harbors  and  other  provisions  of 
the  proposed  regulations  in  order  to 
ensiu^  that  these  agreements  would  not 
be  treated  as  disqualified  leasebacks  or 
long-term  agreements.  In  the  absence  of 
a  provision  permitting  taxpayers  to  rely 
on  the  provisions  of  the  proposed 
regulations  in  these  cases,  these 
agreements  might  lose  their  safe-harbor 
protection  because  of  changes  made  in 
the  final  regulations.  Accordingly,  the 
final  regulations  permit  taxpayers  to 
rely  on  the  provisions  of  the  proposed 
regulations  in  the  case  of  any  leaseback 
or  long-term  agreement  entered  into 
during  the  interim  period.  No  specific 
election  is  required  in  the  case  of  an 
agreement  subject  to  this  provision. 

9.  Special  Transitional  Rule 

Although  the  regulations  do  not  apply 
to  any  rental  agreement  entered  into  on 
or  before  June  3, 1996,  and  do  not  apply 
to  any  rental  agreement  other  than  a 
disqualified  leaseback  or  long-term 
agreement  entered  into  on  or  before  May 
18, 1999,  some  commentators  requested 
that  they  be  allowed  to  change  their 
method  of  accounting  to  the  constant 
rental  accrual  method  for  rental 
agreements  involving  certain  types  of 
property  financed  by  tax-exempt  bonds 
where  the  agreements  were  entered  into 
prior  to  the  issuance  of  the  section  467 
regulations.  The  special  rule  was 
requested  because,  prior  to  the  issuance 
of  regulations,  lessees  had  entered  into 
rental  agreements  providing  for 
disproportionately  large  payments  of 
rent  in  the  later  years  of  the  lease  term, 
but  without  specific  allocations  of  rents. 
In  the  view  of  the  commentators,  the 
circumstances  in  which  a  schedule  of 
rent  payments  woiild  be  treated  as  a  rent 
allocation  schedule  were  not  fully 
addressed  by  the  legislative  history. 

In  response  to  the  comments,  the  final 
regxUations  contain  a  special  transitional 
rule  under  which  lessees  may  change 
their  method  of  accoimting  for  certain 
agreements  to  the  constant  rental 
accrual  method.  With  respect  to  this 
special  transitional  rule,  a  lessee's 
change  in  its  method  of  accoimting  for 
a  rental  agreement  does  not  affect  the 
method  of  accoimting  used  by  the  lessor 
for  the  same  agreement.  In  the  case  of 
similar  rental  agreements  entered  into 
after  May  18, 1999,  lessees  will  be  able 
to  obtain  results  comparable  to  the 
constant  rental  accrual  method  only  by 
providing  a  specific  allocation  schedule 
that  differs  from  the  rent  payment 
schedule. 
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10.  Issues  Not  Addressed 

The  final  regulations  do  not  address 
the  application  of  section  467  to 
pajonents  for  services.  With  respect  to 
the  possible  application  of  section  467 
to  transactions  sometimes  referred  to  as 
"lease  strips"  or  "stripping 
transactions",  as  described  in  Notice 
95-53  (1995-2  C.B.  334),  regulations 
under  section  7701(1)  were  proposed 
after  the  issuance  of  the  proposed 
regulations  under  section  467  setting 
forth  the  treatment  of  such  transactions. 
Consequently,  the  IRS  and  Treasury 
Department  believe  that  no  specific 
guidance  on  the  treatment  of  such 
transactions  luider  section  467  is 
necessary. 

The  final  regvilations  also  do  not 
provide  guidance  concerning  the 
applicability  of  penalties  or  additions  to 
tax  when  the  Commissioner  determines 
that  a  section  467  rental  agreement 
should  be  treated  as  a  disqualified 
leaseback  or  long-term  agreement.  No 
inference  should  be  drawn  from  the 
failure  to  address  the  issue  in  these 
regulations  concerning  the 
Commissioner's  authority  to  impose 
applicable  pentdties  and  additions  to  tax 
in  such  circumstances. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regiilations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  weis 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
iinpact  on  small  businesses. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Forest 
Boone  of  the  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  thefr  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§  1.467-1  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-2  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-3  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-4  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-5  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-6  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-7  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-a  is  also  issued  under  26  U.S.C. 
467. 

§  1.467-9  is  also  issued  under  26  U.S.C. 
467.  *  *  * 

Par.  2.  In  §  1.61-8,  the  first  sentence 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 .61  -8    Rents  and  royalties. 

***** 

(b)  *  *  *  Except  as  provided  in 
section  467  and  the  regulations 
thereunder,  gross  income  includes 
advance  rentals,  which  must  be 
included  in  income  for  the  year  of 
receipt  regardless  of  the  period  covered 
or  the  method  of  accoimting  employed 
by  the  taxpayer. 


*  *  * 

* 


Par.  3.  In  §  1.451-1,  paragraph  (g)  is 
added  to  read  as  follows: 

§  1 .451  -1    General  rule  for  taxable  year  of 
inclusion. 

*        *        •        •        * 

(g)  Timing  of  income  from  section  467 
rental  agreements. 

For  the  timing  of  income  with  respect 
to  section  467  rental  agreements,  see 
section  467  and  the  regulations 
thereunder. 

Par.  4.  Section  1.461-1  is  amended 
by: 

1.  Adding  a  sentence  at  the  end  of 
paragraph  (a)(1). 

2.  Adding  paragraph  (a)(2)(iii)(E). 
The  additions  read  as  follows: 

§  1 .461-1    General  rule  for  taxable  year  of 
deduction. 

(a)  *  *  * 

(1)  *  *  *  See  section  467  and  the 
regulations  thereunder  for  rules  under 
which  a  liability  arising  out  of  the  use 
of  property  pursuant  to  a  section  467 
rental  agreement  is  taken  into  accoimt. 

(2)*  *  * 

(iii)*  *  * 

(E)  Except  as  otherwise  provided  by 
regiilations  or  other  published  guidance 


issued  by  the  Commissioner  (See 
§601 .601(b)(2)  of  this  chapter),  in  the 
case  of  a  liability  arising  out  of  the  use 
of  property  pursuant  to  a  section  467 
rental  agreement,  the  all  events  test 
(including  economic  performance)  is 
considered  met  in  the  taxable  year  in 
which  the  liability  is  to  be  taken  into 
accoimt  under  section  467  and  the 
regulations  thereunder. 
***** 

Par.  5.  Section  1.461-4  is  amended 
by: 

1.  Redesignating  the  text  of  paragraph 
(d)(3)(ii)  following  thaheading  as 
paragraph  (d)(3)(ii)(A)  and  adding  a 
heading  for  newly  designated  paragraph 
(d)(3)(ii)(A). 

2.  Adding  paragraph  (d)(3)(ii)(B). 

3.  Adding  two  sentences  at  the  end  of 
the  introductory  text  of  paragraph  (d)(7). 

^  The  additions  read  as  follows: 

§  1 .461  -4    Economic  performance. 

***** 

(d)*  *  * 

(3)*  *  * 

(ii)  Exceptions — (A)  Volume, 
fremency  of  use,  or  income.  *  *  * 

(B)  Section  467  rental  agreements.  In 
the  case  of  a  liability  arising  out  of  the 
use  of  property  pursuant  to  a  section 
467  rental  agreement,  economic 
performance  occurs  as  provided  in 
§1.461-l(a)(2)(iii)(E). 
*      .  *        *        *        * 

(7)  *  *  *  Assume  further  that  the 
examples  do  not  involve  section  467 
rental  agreements  and,  therefore,  section 
467  is  not  applicable.  The  examples  are 
as  follows: 
***** 

Par.  6.  Sections  1.467-0  through 
1.467-9  are  added  to  read  as  follows: 

-§1.467-0    Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  §§  1.467-1  through  1.467-9. 

§  1.467-1     Treatment  of  lessors  and  lessees 
generally. 

(a)  Overview. 

(1)  In  general. 

(2)  Cases  in  which  rules  are  inapplicable. 

(3)  Summary  of  rules, 
(i)  Basic  rules. 

(ii)  Special  rules. 

(4)  Scope  of  rules. 

(5)  Application  of  other  authorities. 

(b)  Method  of  accounting  for  section  467 
rental  agreements. 

(c)  Section  467  rental  agreements. 

(1)  In  general. 

(2)  Increasing  or  decreasing  rent, 
(i)  Fixed  rent. 

(A)  In  general. 

(B)  Certain  rent  holidays  disregarded. 

(ii)  Fixed  rent  alfocated  to  a  rental  period. 
(A)  Specific  allocation. 

(1)  In  general. 

(2)  Rental  agreements  specifically 
allocating  fixed  rent. 
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(B)  No  speciRc  allocation, 
(iii)  Contingent  rent. 

(A)  In  general. 

(B)  Certain  contingent  rent  disregarded. 

(3)  Deferred  at  prepaid  rent, 
(i)  Deferred  rent. 

(ii)  Prepaid  rent. 

(iii)  Rent  allocated  to  a  calendar  year. 

(iv)  Examples. 

(4)  Rental  agreements  involving  total 
payments  of  $250,000  or  less. 

(i)  In  general. 

(ii)  Special  rules  in  computing  amount 

described  in  paragraph  (c)(4)(i)  of  this 

section. 

(d)  Section  467  rent. 

(1)  In  general. 

(2)  Fixed  rent  for  a  rental  period, 
(i)  Constant  rental  accrual. 

(ii)  Proportional  rental  accrual. 

(iii)  Section  467  rental  agreement  accrual. 

(e)  Section  467  interest. 

(1)  In  general. 

(2)  Interest  on  tixed  rent  for  a  rental  period, 
(i)  In  general.  ^ 
(ii)  Section  467  rental  agreements  with 

adequate  interest. 

(3)  Treatment  of  interest. 

(f)  Substantial  modification  of  a  rental 

agreement. 

(1)  Treatment  as  new  agreement, 
(i)  In  general. 

(ii)  Limitation. 

(2)  Post-modification  agreement;  in 
general. 

(3)  Other  effects  of  a  modification. 

(4)  Special  rules. 

(i)  Carryover  of  character;  leasebacks, 
(ii)  Carryover  of  character;  long-term 

agreements, 
(iii)  Carryover  of  character;  disqualified 

agreements, 
(iv)  Allocation  of  rent, 
(v)  Difference  between  aggregate  rent  and 

interest  and  aggregate  payments. 

(A)  In  general. 

(B)  Constant  rental  accrual  prior  to  the 
modification. 

(C)  Agreements  described  in  this  paragraph 
(f)(4)(v)(C). 

(vi)  Principal  purpose  of  tax  avoidance.        < 

(5)  Definitions. 

(6)  Safe  harbors. 

(7)  Special  rules  for  certain  transfers, 
(i)  In  general. 

(ii)  Exception. 

(g)  Treatment  of  amounts  payable  by  lessor 

to  lessee. 

(1)  Interest. 

(2)  Other  amounts.  [Reserved] 
(h)  Meaning  of  terms. 

(i)  [Reserved] 

(j)  Computational  rules. 

(1)  Counting  conventions. 

(2)  Conventions  regarding  timing  of  rent 
and  payments. 

(i)  In  general. 

(ii)  Time  amount  is  payable. 

(3)  Aimualized  fixed  rent. 

(4)  Allocation  of  fixed  rent  within  a  period. 

(5)  Rental  period  length. 

§  1 .467-2    Rent  accrual  for  section  467 
rental  agreements  without  adequate  interest. 

(a)  Section  467  rental  agreements  for  which 

proportional  rental  accrual  is  required. 

(b)  Adequate  interest  on  fixed  rent. 


(1)  In  general. 

(2)  Section  467  rental  agreements  that 
provide  for  a  variable  rate  of  interest. 

(c)  Computation  of  proportional  rental 

amount. 

(1)  In  general. 

(2)  Section  467  rental  agreements  that 
provide  for  a  variable  rate  of  interest. 

(d)  J^sent  value. 

(e)  Applicable  Federal  rate. 

(1)  In  general. 

(2)  Source  of  applicable  Federal  rates. 

(3)  110  percent  of  applicable  Federal  rate. 

(4)  Term  of  the  section  467  rental 
agreement. 

(i)  In  general. 

(ii)  Section  467  rental  agreements  with 
variable  interest. 

(f)  Examples. 

§  1.467-3    Disqualified  leasebacks  and  long- 
term  agreements. 

(a)  General  rule. 

(b)  Disqualified  leaseback  or  long-term 

agreement. 

(1)  In  general. 

(2)  Leaseback. 

(3)  Long-term  agreement, 
(i)  In  general. 

(ii)  Statutory  recovery  period. 

(A)  In  general. 

(B)  Special  rule  for  rental  agreements 
relating  to  properties  having  different 
statutory  recovery  periods. 

(c)  Tax  avoidance  as  principal  purpose  for 

increasing  or  decreasing  rent. 

(1)  In  general. 

(2)  Tax  avoidance, 
(i)  In  general. 

(ii)  Significant  difference  in  tax  rates, 
(iii)  Special  circumstances. 

(3)  Safe  harbors. 

(4)  Uneven  rent  test, 
(i)  In  general. 

(ii)  Special  rule  for  real  estate, 
(iii)  Operating  rules. 

(d)  Calculating  constant  rental  amount. 

(1)  In  general. 

(2)  Initial  or  final  short  periods. 

(3)  Method  to  determine  constant  rental 
amount;  no  short  periods. 

(i)  Step  1. 
(ii)  Step  2. 
(iii)  Step  3. 

(e)  Examples. 

§  1 .467-4    Section  467  loan. 

(a)  In  general. 

(1)  Overview. 

(2)  No  section  467  loan  in  the  case  of 
certain  section  467  rental  agreements. 

(3)  Rental  agreements  subject  to  constant 
rental  accrual. 

(4)  Special  rule  in  applying  the  provisions 
of§1.467-7(e),  (f),  or(g). 

(b)  Principal  balance. 

(1)  In  general. 

(2)  Section  467  rental  agreements  that 
provide  for  prepaid  fixed  rent  and 
adequate  interest. 

(3)  Timing  of  payments. 

(c)  Yield. 

(1)  In  general. 

(i)  Method  of  determining  yield, 
(ii)  Method  of  stating  yield, 
(iii)  Rounding  adjustments. 


(2)  Yield  of  section  467  rental  agreements 
for  which  constant  rental  amount  or 
proportional  rental  amount  is  computed. 

(3)  Yield  for  purposes  of  applying 
paragraph  (a)(4)  of  this  section. 

(4)  Determination  of  present  values. 

(d)  Contingent  payments. 

(e)  Section  467  rental  agreements  that  call  for 

pajrments  before  or  after  the  lease  term. 

(f)  Examples. 

§  1.467-5    Section  467  rental  agreements 
with  variable  interest. 

(a)  Variable  interest  on  deferred  or  prepaid 

rent. 

(1)  In  general. 

(2)  Exceptions. 

(b)  Variable  rate  treated  as  fixed. 

(1)  In  general. 

(2)  Variable  interest  adjustment  amounL 
(i)  In  general. 

(ii)  Positive  or  negative  adjustment. 

(3)  Section  467  loan  balance. 

(c)  Examples. 

§  1 .467-6    Section  467  rental  agreements 
with  contingent  payments.  [Reserved] 

§  1 .467-7    Section  467  recapture  and  other 
rules  relating  to  dispositions  and 
modifications. 

(a)  Section  467  recapture. 

(b)  Recapture  amount 

(1)  In  general. 

(2)  Prior  understated  inclusion. 

(3)  Section  467  gain, 
(i)  In  general. 

(ii)  Certain  dispositions. 

(c)  Special  rules. 

(1)  Gifts. 

(2)  Dispositions  at  death. 

(3)  Certain  tax-free  exchanges, 
(i)  In  general. 

(ii)  Dispositions  covered. 

(A)  In  general. 

(B)  Transfers  to  certain  tax-exempt 
organizations. 

(4)  Dispositions  by  transferee. 

(5)  Like-kind  exchanges  and  involuntary 
conversions. 

(6)  Installment  sales. 

(7)  Ehspositions  covered  by  section  170(e), 
341(e)(12).  or  751(c). 

(d)  Examples. 

(e)  Other  rules  relating  to  dispositions. 

(1)  In  general. 

(2)  Treatment  of  section  467  loan. 

(3)  [Reserved] 

(4)  Examples. 

(f)  Treatment  of  assigimients  by  lessee  and 

lessee-financed  renewals. 

(1)  Substitute  lessee  use. 

(2)  Treatment  of  section  467  loan. 

(3)  Lessor  use. 

(4)  Examples. 

(g)  Application  of  section  467  following  a 

rental  agreement  modification. 

(1)  Substantial  modifications. 

(i)  Treatment  of  pre-modification  items. 

(ii)  Computations  with  respect  to  post- 
modification  items. 

(iii)  Adjustments. 

(A)  Adjustment  relating  to  certain 
prepayments. 

(B)  Adjustment  relating  to  retroactive 
beginning  of  lease  term. 
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(iv)  Coordination  with  rules  relating  to 
dispositions  and  assignments. 

(A)  Dispositions. 

(B)  Assignments. 

(2)  Other  modifications. 

(i)  Computation  of  section  467  loan  for 

modified  agreement, 
(ii)  Change  in  balance  of  section  467  loan, 
(iii)  Section  467  rent  and  interest  after  the 

modification, 
(iv)  Applicable  Federal  rate, 
(v)  Modification  effective  within  a  rental 

period, 
(vi)  Other  adjustments, 
(vii)  Coordination  with  rules  relating  to 

dispositions  and  assigimients. 
(viii)  Exception  for  agreements  entered  into 

prior  to  effective  date  of  section  467. 

(3)  Adjustment  by  Commissioner. 

(4)  Effective  date  of  modification. 

(5)  Examples. 

(h)  Omissions  or  duplications. 

(1)  In  general. 

(2)  Example. 

§  1 .467-8    Automatic  consent  to  change  to 
constant  rental  accrual  for  certain  rental 
agreements. 

(a)  General  rule. 

(b)  Agreements  to  which  automatic  consent 

applies. 

§  1.467-9    Effective  dates  and  automatic 
method  changes  for  certain  agreements. 

(a)  In  general. 

(b)  Automatic  consent  for  certain  rental 

agreements. 

(c)  Application  of  regulation  project  IA-292- 

84  to  certain  leasebacks  and  long-term 
agreements. 

(d)  Entered  into. 

(e)  Change  in  method  of  accounting. 

(1)  In  general. 

(2)  Application  of  regulation  project  lA- 
292-84. 

(3)  Automatic  change  procedures. 

§  1 .467-1    Treatment  of  lessor*  and 
lessees  generally. 

(a)  Overview— {1)  In  general.  When 
applicable,  section  467  requires  a  lessor 
and  lessee  of  tangible  property  to  treat 
rents  consistently  and  to  use  the  accrual 
method  of  accoimting  (and  time  value  of 
money  principles)  regardless  of  their 
overall  method  of  accounting.  In 
addition,  in  certain  cases  involving  tax 
avoidance,  the  lessor  and  lessee  must 
take  rent  and  stated  or  imputed  interest 
into  account  under  a  constant  rental 
accrual  method,  pursuant  to  which  the 
rent  is  treated  as  accruing  ratably  over 
the  entire  lease  term. 

(2)  Cases  in  which  rules  are 
inapplicable.  Section  467  applies  only 
to  leases  (or  other  similar  arrangements) 
that  constitute  section  467  rental 
agreements  as  defined  in  paragraph  (c) 
of  this  section.  For  example,  a  rental 
agreement  is  not  a  section  467  rental 
agreement,  and,  therefore,  is  not  subject 
to  the  provisions  of  this  section  and 
§§  1.467-2  through  1.467-9  (the  section 
467  regulations),  if  it  specifies  equal 


amounts  of  rent  for  each  month 
throughout  the  lease  term  and  all 
pa)mients  of  rent  are  due  in  the  calendar 
year  to  which  the  rent  relates  (or  in  the 
preceding  or  succeeding  calendar  year). 
In  addition,  the  section  467  regulations 
do  not  apply  to  a  rental  agreement  that 
requires  total  rents  of  $250,000  or  less. 
For  purposes  of  determining  whether 
the  agreement  has  total  rents  of 
$250,000  or  less,  certain  specified 
contingent  rent  is  disregarded. 

(3)  Summary  ofrule^-{i)  Basic  rules. 
Paragraph  (c)  of  ihis  section  provides 
rules  for  determining  whether  a  rental 
agreement  is  a  section  467  rental 
agreement.  Paragraphs  (d)  and  (e)  of  this 
section  provide  rules  for  determining 
the  amoimt  of  rent  and  interest, 
respectively,  required  to  be  taken  into 
account  by  a  lessor  and  lessee  imder  a 
section  467  rental  agreement. 
Paragraphs  (f)  through  (h)  and  (j)  of  this 
section  provide  various  definitions  and 
special  rules  relating  to  the  application 
of  the  section  467  regulations.  Paragraph 
(i)  of  this  section  is  reserved. 

(ii)  Special  rules.  Section  1.467-2 
provides  rules  for  section  467  rental 
agreements  that  have  deferred  or 
prepaid  rents  without  providing  for 
adequate  interest.  Section  1.467-3 
provides  rules  for  application  of  the 
constant  rental  accrual  method, 
including  criteria  for  determining 
whether  an  agreement  is  subject  to  this 
method.  Section  1.467—4  provides  rules 
for  establishing  and  adjusting  a  section 
467  loan  (the  amount  that  a  lessor  is 
deemed  to  have  loaned  to  the  lessee,  or 
vice  versa,  pursuant  to  the  application 
of  the  section  467  regulations).  Section 
1.467-5  provides  rules  for  applying  the 
section  467  regulations  where  a  rental 
agreement  requires  payments  of  interest 
at  a  variable  rate.  Section  1.467-6, 
relating  to  the  treatment  of  certain 
section  467  rental  agreements  with 
contingent  payments,  is  reserved. 
Section  1.467-7  provides  rules  for  the 
treatment  of  dispositions  by  a  lessor  of 
property  subject  to  a  section  467  rental 
agreement  and  the  treatment  of 
assignments  by  lessees  and  certain 
lessee-financed  renewals  of  a  section 
467  rental  agreement.  Section  1.467-7 
also  provides  rules  for  the  treatment  of 
modified  rental  agreements.  Section 
1.467-8  provides  special  transitional 
rules  relating  to  the  method  of 
accounting  for  certain  rental  agreements 
entered  into  on  or  before  May  18,  1999. 
Finally,  §  1.467-9  provides  the  effective 
date  rules  for  the  section  467 
regulations. 

(4)  Scope  of  rules.  No  inference 
should  be  drawn  fit>m  any  provision  of 
this  section  or  §§  1.467-2  through 
1 .467-9  concerning  whether — 


(i)  For  Federal  tax  purposes,  an 
arrangement  constitutes  a  lease;  or 

(ii)  For  Federal  tax  purposes,  any 
obligation  of  the  lessee  under  a  rental 
agreement  is  treated  as  rent. 

(5)  Application  of  other  authorities. 
Notwithstanding  section  467  and  the 
regulations  thereunder,  other  authorities 
such  as  section  446(b)  clear-reflection- 
of-income  principles,  section  482,  and 
the  substance-over-form  doctrine,  may 
be  applied  by  the  Commissioner  to 
determine  the  income  and  expense  from 
a  rental  agreement  (including  the  proper 
allocation  of  fixed  rent  under  a  rental 
agreement). 

(b)  Method  of  accounting  for  section 
467  rental  agreements.  If  a  rental 
agreement  is  a  section  467  rental 
agreement,  as  described  in  paragraph  (e) 
of  this  section,  the  lessor  and  lessee 
must  each  take  into  accoimt  for  any 
taxable  year  the  siun  of — 

(1)  The  section  467  rent  for  the 
taxable  year  (as  defined  in  paragraph  (d) 
of  this  section):  and 

(2)  The  section  467  interest  for  the 
taxable  year  (as  defined  in  paragraph  (e) 
of  this  section). 

(c)  Section  467  rental  agreements — (1) 
In  general.  Except  as  otherwise 
provided  in  paragraph  (c)(4)  of  this 
section,  the  term  section  467  rental 
agreement  means  a  rental  agreement,  as 
defined  in  paragraph  (h)(12)  of  this 
section,  that  has  increasing  or 
decreasing  rents  (as  described  in 
paragraph  (c)(2)  of  this  section),  or 
deferred  or  prepaid  rents  (as  described 
in  paragraph  (c)(3)  of  this  Section). 

(2)  Increasing  or  decreasing  rent — (i) 
Fixed  rent — (A) /n  general.  A  rental 
agreement  has  increasing  or  decreasing 
rent  if  the  annualized  fixed  rent,  as 
described  in  paragraph  (j)(3)  of  this 
section,  allocated  to  any  rental  period 
exceeds  the  annualized  fixed  rent 
allocated  to  any  other  rental  period  in 
the  lease  term. 

(B)  Certain  rent  holidays  disregarded. 
Notwithstanding  the  provisions  of 
paragraph  (c)(2)(i)(A)  of  this  section,  a 
rental  agreement  does  not  have 
increasing  or  decreasing  rent  if  the 
increasing  or  decreasing  rent  is  solely 
attributable  to  a  rent  holiday  provision 
allowing  reduced  rent  (or  no  rent)  for  a 
period  of  three  months  or  less  at  the 
beginning  of  the  lease  term. 

(ii)  Fixed  rent  allocated  to  a  rental 
period — (A)  Specific  allocation — [1)  In 
general.  If  a  rental  agreement  provides  a 
specific  allocation  of  fixed  rent,  as 
described  in  paragraph  (c)(2)(ii)(A)(2)  of 
this  section,  Uie  amount  of  fixed  rent 
allocated  to  each  rental  period  during 
the  lease  term  is  the  amount  of  fixed 
rent  allocated  to  that  period  by  the 
rental  agreement. 
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[2]  Rental  agreements  specifically 
allocating  fixed  rent.  A  rental  agreement 
specifically  allocates  fixed  rent  if  the 
rental  agreement  imambiguously 
specifies,  for  periods  no  longer  than  a 
year,  a  fixed  amount  of  rent  for  which 
th^  lessee  becomes  liable  on  account  of 
the  use  of  the  property  during  that 
period,  and  the  total  amount  of  fixed 
rent  specified  is  equal  to  the  total 
amotint  of  fixed  rent  payable  imder  the 
lease.  For  example,  a  rental  agreement 
providing  that  rent  is  $100,000  per 
calendar  year,  and  providing  for  total 
pa3rments  of  fixed  rent  equal  to  the  total 
amount  specified,  specifically  allocates 
rent.  A  rental  agreement  stating  only 
when  rent  is  payable  does  not 
specifically  allocate  rent. 

(B)  No  specific  allocation.  If  a  rental 
agreement  does  not  provide  a  specific 
allocation  of  fixed  rent  (for  example, 
because  the  total  amount  of  fixed  rent 
specified  is  not  equal  to  the  total 
amount  of  fixed  rent  payable  imder  the 
lease),  the  amount  of  fixed  rent 
allocated  to  a  rental  period  is  the 
amount  of  fixed  rent  payable  diu-ing  that 
rental  period.  If  an  amount  of  fixed  rent 
is  payable  before  the  beginning  of  the 
lease  term,  it  is  allocated  to  the  first 
rental  period  in  the  lease  term.  If  an 
amoimt  of  fixed  rent  is  payable  after  the 
end  of  the  lease  term,  it  is  allocated  to 
the  last  rental  period  in  the  lease  term. 

(iii)  Contingent  rent— (A)  In  general. 
A  rental  agreement  has  increasing  or 
decreasing  rent  if  it  requires  (or  may 
require)  the  payment  of  contingent  rent 
(as  defined  in  paragraph  {h)(2)  of  this 
section),  oUier  than  contingent  rent 
described  in  paragraph  (c)(2)(iii){B)  of 
this  section. 

(B)  Certain  contingent  rent 
disregarded.  For  purposes  of  this 
paragraph  (c)(2)(iii),  rent  is  disregarded 
to  the  extent  it  is  contingent  as  the 
result  of  one  or  more  of  the  following 
provisions — 

[1)A  qualified  percentage  rents 
provision,  as  defined  in  paragraph  (h)(8) 
of  this  section; 

(2)  An  adjustment  based  on  a 
reasonable  price  index,  as  defined  in 
paragraph  (h)(10)  of  this  section; 

(5)  A  provision  requiring  the  lessee  to 
pay  third-party  costs,  as  defined  in 
paragraph  (h)(15)  of  this  section; 

(4)  A  provision  requiring  the  payment 
of  late  payment  charges,  as  defined  in 
paragraph  (h)(4)  of  this  section: 

(5)  A  loss  payment  provision,  as 
defined  in  paragraph  {h){7)  of  this 
section; 

(6)  A  qualified  TRAC  provision,  as 
defined  in  paragraph  (h)(9)  of  this 
section; 


[7)  A  residual  condition  provision,  as 
defined  in  paragraph  (h)(13)  of  this 
section; 

[8)  A  tax  indemnity  provision,  as 
defined  in  paragraph  (h)(14)  of  this 
section; 

[9)  A  variable  interest  rate  provision, 
as  defined  in  paragraph  (h)(16)  of  this 
section:  or 

[10]  Any  other  provision  provided  in 
regulations  or  other  published  guidance 
issued  by  the  Commissioner,  but  only  if 
the  provision  is  designated  as 
contingent  rent  to  be  disregarded  for 
purposes  of  this  paragraph  (c)(2)(iii). 

(3)  Deferred  or  prepaid  rent — (i) 
Deferred  rent.  A  rental  agreement  has 
deferred  rent  under  this  paragraph  {c)(3) 
if  the  ciunulative  amoimt  of  rent 
allocated  as  of  the  close  of  a  calendar 
year  (determined  imder  paragraph 
(c)(3)(iii)  of  this  section)  exceeds  the 
cumulative  amount  of  rent  payable  as  of 
the  close  of  the  succeeding  calendar 
year. 

(ii)  Prepaid  rent.  A  rental  agreement 
has  prepaid  rent  under  this  paragraph 
{c)(3)  if  the  cumulative  amount  of  rent 
payable  as  of  the  close  of  a  calendar  year 
exceeds  the  cumulative  amount  of  rent 
allocated  as  of  the  close  of  the 
succeeding  calendar  year  (determined 
under  paragraph  {c)(3){iii)  of  this 
section). 

(iii)  Rent  allocated  to  a  calendar  year. 
For  purposes  of  this  paragraph  (c)(3), 
the  rent  allocated  to  a  calendar  year  is 
the  sum  of — 

(A)  The  fixed  rent  allocated  to  any 
rental  period  (determined  under 
paragraph  (c)(2)(ii)  of  this  section)  that 
begins  and  ends  in  the  calendar  year; 

(B)  A  ratable  portion  of  the  fixed  rent 
allocated  to  any  other  rental  period  that 
begins  or  ends  in  the  calendar  year;  and 
(C)  Any  contingent  rent  that  accrues 
during  the  calendar  year. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(3): 

Example  l.{i]A  and  B  enter  into  a  rental 
agreement  that  provides  for  the  lease  of 
property  to  begin  on  January  1,  2000,  and  end 
on  December  31,  2003.  The  rental  agreement 
provides  that  rent  of  $100,000  accrues  during 
each  year  of  the  lease  term.  Under  the  rental 
agreement,  no  rent  is  payable  during  calendar 
year  2000,  a  payment  of  $100,000  is  to  be 
made  on  E)ecember  31,  2001,  and  December 
31,  2002,  and  a  payment  of  $200,000  is  to  be 
made  on  December  31,  2003.  A  and  B  both 
select  the  calendar  year  as  their  rental  period. 
Thus,  the  amount  of  rent  allocated  to  each 
rental  period  under  paragraph  (c)(2](ii)  of  this 
section  is  $100,000.  Therefore,  the  rental 
agreement  does  not  have  increasing  or 
decreasing  rent  as  described  in  paragraph 
(c)(2)(i)  of  this  section. 

(ii)  Under  paragraph  (c)(3)(i)  of  this 
section,  a  rental  agreement  has  deferred  rent 


if,  at  the  close  of  a  calendar  year,  the 
cumulative  amount  of  rent  allocated  under 
paragraph  (c)(3)(iii}  of  this  section  exceeds 
the  cumulative  amount  of  rent  payable  as  of 
the  close  of  the  succeeding  year.  In  this 
example,  there  is  no  deferred  rent:  the  rent 
allocated  to  2000  ($100,000)  does  not  exceed 
the  cumulative  rent  payable  as  of  December 
31,  2001  ($100,000);  the  rent  allocated  to 
2001  and  preceding  years  ($200,000)  does  not 
exceed  the  cumulative  rent  payable  as  of 
December  31,  2002  ($200,000);  the  rent 
allocated  to  2002  and  preceding  years 
($300,000)  does  not  exceed  the  cumulative 
rent  payable  as  of  December  31,  2003 
($400,000);  and  the  rent  allocated  to  2003 
and  preceding  years  ($400,000)  does  not 
exceed  the  cumulative  rent  payable  as  of 
December  31, 2004  ($400,000).  Therefore, 
because  the  rental  agreement  does  not  have 
increasing  or  decreasing  rent  and  does  not 
have  deferred  or  prepaid  rent,  the  rental 
agreement  is  not  a  section  467  rental 
agreement. 

Example  2.  (i)  A  and  B  enter  into  a  rental 
agreement  that  provides  for  a  10-year  lease  of 
personal  property,  beginning  on  January  1, 
2000,  and  ending  on  December  31,  2009.  The 
rental  agreement  provides  for  accruals  of  rent 
of  $10,000  during  each  month  of  the  lease 
term.  Under  paragraph  (c)(3)(iii)  of  this 
section,  $120,000  is  allocated  to  each 
calendar  year.  The  rental  agreement  provides 
for  a  $1,200,000  payment  on  December  31, 
2000. 

(ii)  The  rental  agreement  does  not  have 
increasing  or  decreasing  rent  as  described  in 
paragraph  {c){2)(i)  of  this  section.  The  rental 
agreement,  however,  provides  prepaid  rent 
under  paragraph  (c)(3)(ii)  of  this  section 
because  the  cumulative  amount  of  rent 
payable  as  of  the  close  of  a  calendar  year 
exceeds  the  cumulative  amount  of  rent 
allocated  as  of  the  close  of  the  succeeding 
calendar  year.  For  example,  the  cumulative 
amount  of  rent  payable  as  of  the  close  of  2000 
($1,200,000  is  payable  on  December  31,  2000) 
exceeds  the  cumulative  amoimt  of  rent 
allocated  as  of  the  close  of  2001,  the 
succeeding  calendar  year  ($240,000). 
Accordingly,  the  rental  agreement  is  a  section 
467  rental  agreement 

(4)  Rental  agreements  involving  total 
payments  of  $250,000  or  less— {i)  In 
general.  A  rental  agreement  is  not  a 
section  467  rental  agreement  if,  as  of  the 
agreement  date  (as  defined  in  paragraph 
(h)(1)  of  this  section),  it  is  not 
reasonably  expected  that  the  sum  of  the 
aggregate  amount  of  rental  payments 
under  the  rental  agreement  and  the 
aggregate  value  of  all  other 
consideration  to  be  received  for  the  use 
of  property  (taking  into  account  any 
payments  of  contingent  rent,  and  any 
other  contingent  consideration)  will 
exceed  $250,000. 

(ii)  Special  rules  in  computing 
amount  described  in  paragraph  (c)(4)(i) 
of  this  section  of  this  section.  The 
following  rules  apply  in  determining  the 
amount  described  in  paragraph  (c)(4)(i) 
of  this  section; 
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(A)  Stated  interest  on  deferred  rent  is 
not  taken  into  account.  However,  the 
Commissioner  may  recharacterize  a 
portion  of  stated  interest  as  additional 
rent  if  a  rental  agreement  provides  for 
interest  on  deferred  rent  at  a  rate  that, 
in  light  of  all  of  the  facts  and 
circumstances,  is  clearly  greater  than 
the  arm's-length  rate  of  interest  that 
would  have  been  charged  in  a  lending 
transaction  between  the  lessor  and 
lessee. 

(B)  Consideration  that,  does  not 
involve  a  cash  payment  is  taken  into 
accoimt  at  its  fair  market  value.  A 
liability  that  is  either  assumed  or 
secured  by  property  acquired  subject  to 
the  liability  is  taken  into  accoimt  at  the 
sum  of  its  remaining  principal  amount 
and  accrued  interest  (if  any)  thereon  or, 
in  the  case  of  an  obligation  origi rally 
issued  at  a  discount,  at  the  sum  of  its 
adjusted  issue  price  and  accrued 
qualified  stated  interest  (if  any),  within 
the  meaning  of  §  1.1273-l(c)(l). 

(C)  All  rental  agreements  that  are  part 
of  the  same  transaction  or  a  series  of 
related  transactions  involving  the  same 
lessee  (or  any  related  person)  and  the 
same  lessor  (or  any  related  person)  are 
treated  as  a  single  rental  agreement. 
Whether  two  or  more  rental  agreements 
are  part  of  the  same  transaction  or  a 
series  of  related  transactions  depends  on 
all  the  facts  and  circumstances. 

(D)  If  an  agreement  includes  a 
provision  increasing  or  decreasing  rent 
payable  solely  as  a  result  of  an 
adjustment  based  on  a  reasonable  price 
index,  the  amount  described  in 
paragraph  (c)(4)(i)  of  this  section  must 
be  determined  as  if  the  applicable  price 
index  did  not  change  during  the  lease 
term. 

(E)  If  an  agreement  includes  a  variable 
interest  rate  provision  (as  defined  in 
paragraph  (h)(16)  of  this  section),  the 
amount  described  in  paragraph  (c)(4)(i) 
of  this  section  must  be  determined  by 
using  fixed  rate  substitutes  (determined 
in  the  same  manner  as  imder  §  1.1275- 
5(e),  treating  the  agreement  date  as  the 
issue  date)  for  the  variable  rates  of 
interest  applicable  to  the  lessor's 
indebtedness. 

(F)  Contingent  rent  described  in 
paragraphs  (c)(2)(iii)(B)(5)  through  (8)  of 
this  section  is  not  taken  into  accoimt. 

(d)  Section  467  renf— (1)  In  general. 
The  section  467  rent  for  a  taxable  year 
is  the  sum  of — 

(i)  The  fixed  rent  for  any  rental  period 
(determined  under  paragraph  (d)(2)  of 
this  section)  that  begins  and  ends  in  the 
taxable  year; 

(ii)  A  ratable  portion  of  the  fixed  rent 
for  any  other  rental  period  beginning  or 
ending  in  the  taxable  year;  and 


(iii)  In  the  case  of  a  section  467  rental 
agreement  that  provides  for  contingent 
rent,  the  contingent  rent  that  accrues 
during  the  taxable  year. 

(2)  Fixed  rent  for  a  rental  period — (i) 
Constant  rental  accrual.  In  die  case  of 
a  section  467  rental  agreement  that  is  a 
disqualified  leaseback  or  long-term 
agreement  (as  described  in  §  1.467-3(b)), 
the  fixed  rent  for  a  rental  period  is  the 
constant  rental  amount  (as  determined 
under  §  1.467-3{d)). 

(ii)  Proportional  rental  accrual.  In  the 
case  of  a  section  467  rental  agreement 
that  is  not  described  in  paragraph 
(d)(2)(i)  of  this  section,  and  does  not 
provide  adequate  interest  on  fixed  rent 
(as  determined  under  §  1.467-2(b)),  the 
fixed  rent  for  a  rental  period  is  the 
proportional  rental  amount  (as 
determined  under  §  1.467-2(c)). 

(iii)  Section  467  rental  agreement 
accrual.  In  the  case  of  a  section  467 
rental  agreement  that  is  not  described  in 
either  paragraph  (d)(2)(i)  or  (ii)  of  this 
section,  the  fixed  rent  for  a  rental  period 
is  the  amount  of  fixed  rent  allocated  to 
the  rental  period  under  the  rental 
agreement,  as  determined  under 
paragraph  (c)(2)(ii)  of  this  section. 

(e)  Section  467  interest— (1)  In 
general.  The  section  467  interest  for  a 
taxable  year  is  the  sum  of — 

(i)  The  interest  on  fixed  rent  for  any 
rental  period  that  begins  and  ends  in  the 
taxable  year; 

(ii)  A  ratable  portion  of  the  interest  on 
fixed  rent  for  any  other  rental  period 
beginning  or  ending  in  the  taxable  year; 
and 

(iii)  In  the  case  of  a  section  467  rental 
agreement  that  provides  for  contingent 
rent,  any  interest  that  accrues  on  the 
contingent  rent  during  the  taxable  year. 

(2)  Interest  on  fixed  rent  for  a  rental 
period — (i)  In  general.  Except  as 
provided  in  paragraph  (e)(2)(ii)  of  this 
section  and  §  1.467-5(b)(l)(ii),  the 
interest  on  fixed  rent  for  a  rental  period 
is  equal  to  the  product  of — 

(A)  The  principal  balance  of  the 
section  467  loan  (as  described  in 

§  1 .467-4(b))  at  the  beginning  of  the 
rental  period;  and 

(B)  The  )rield  of  the  section  467  loan 
(as  described  in  §  1.467-4(c)). 

(ii)  Section  467  rental  agreements 
with  adequate  interest.  Except  in  the 
case  of  a  section  467  rental  agreement 
that  is  a  disqualified  leaseback  or  long- 
term  agreement,  if  a  section  467  rental 
agreement  provides  adequate  interest 
under  §  1.467-2(b)(l)(i)  (agreements 
with  no  deferred  or  prepaid  rent)  or 
§  1.467-2(b)(l)(ii)  (agreements  with 
adequate  interest  stated  at  a  single  fixed 
rate),  the  interest  on  fixed  rent  for  a 
rental  period  is  the  amount  of  interest 


provided  in  the  rental  agreement  for  the 
period. 

(3)  Treatment  of  interest.  If  the  section 
467  interest  for  a  rental  period  is  a 
positive  amount,  the  lessor  has  interest 
income  and  the  lessee  has  an  interest 
expense.  If  the  section  467  interest  for 
a  rental  period  is  a  negative  amount,  the 
lessee  has  interest  income  and  the  lessor 
has  an  interest  expense.  Section  467 
interest  is  treated  as  interest  for  all 
purposes  of  the  Internal  Revenue  Code. 

(fj  Substantial  modification  of  a  rental 
agreement — (1)  Treatment  as  new 
agreement — (i)  In  general.  If  a 
substantial  modification  of  a  rental 
agreement  occurs  after  June  3, 1996,  the 
post-modification  agreement  is  treated 
as  a  new  agreement  and  the  date  on 
which  the  modification  occurs  is  treated 
as  the  agreement  date  in  appljring 
section  467  and  the  regulations 
thereunder  to  the  post-modification 
agreement.  Thus,  for  example,  the  post- 
modification  agreement  is  treated  as  a 
new  agreement  entered  into  on  the  date 
the  modification  occurs  for  purposes  of 
determining  whether  it  is  a  section  467 
rental  agreement  under  this  section, 
whether  it  is  a  disqualified  leaseback  or 
long-term  agreement  under  §  1.467-3, 
and  whether  it  is  entered  into  after  the 
applicable  effective  date  in  §  1.467-9. 

(ii)  Umitation.  In  the  case  of  a 
substantial  modification  of  a  rental 
agreement  occurring  on  or  before  May 
18, 1999,  this  paragraph  (f)  applies  only 
if— 

(A)  The  rental  agreement  was  a 
disqualified  leaseback  or  long-term 
agreement  before  the  modification  and 
the  agreement  date,  determined  without 
regard  to  the  modification,  is  after  June 
3, 1996;  or 

(B)  The  post-modification  agreement 
would,  after  application  of  the  rules  in 
this  paragraph  (f)  (other  than  the  special 
rule  for  disqualified  agreements  in 
paragraph  (f)(4)(iii)  of  this  section),  be  a 
disqualified  leaseback  or  long-term 
agreement.  • 

(2)  Post-modification  agreement;  in 
general.  For  purposes  of  determining 
whether  a  post-modification  agreement 
is  a  section  467  rental  agreement  or  a 
disqualified  leaseback  or  long-term 
agreement  under  paragraph  (f)(1)  of  this 
section,  the  terms  of  the  post- 
modification  agreement  are,  except  as 
provided  in  paragraph  (f)(4)  of  this 
section,  only  those  terms  that  provide 
for  rights  and  obligations  relating  to 
post-modification  items  (within  the 
meaning  of  paragraph  (f)(5)(iv)  of  this 
section). 

(3)  Other  effects  of  a  modification.  For 
rules  relating  to  amounts  that  must  be 
taken  into  account  following  certain 
modifications,  see  §  1.467-7(g). 
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(4)  Special  rules — (i)  Carryover  of 
character;  leasebacks.  If  an  agreement  is 
a  leaseback  prior  to  its  modification  and 
the  lessee  prior  to  the  modification  (or 
a  related  person)  is  the  lessee  after  the 
modification,  the  post-modification 
agreement  is  a  leaseback  even  if  the 
post-modification  lessee  did  not  have  an 
interest  in  the  property  at  any  time 
during  the  two-year  period  ending  on 
the  date  on  which  the  modification 
occurs. 

(ii)  Carryover  of  character;  long-term 
agreements.  If  an  agreement  is  a  long- 
term  agreement  prior  to  its  modification 
and  the  entire  agreement  (as  modified] 
would  be  a  long-term  agreement,  the 
post-modification  agreement  is  a  long- 
term  agreement. 

(iii)  Carryover  of  character; 
disqualified  agreements.  If  an  agreement 
(as  in  effect  before  its  modification)  is  a 
disqualified  leaseback  or  long-term 
agreement  as  the  result  of  a 
determination  (whether  occurring  before 
or  after  the  modification)  imder  §  1.467- 
3(b)(l)(ii)  and  the  post-modification 
agreement  is  a  section  467  rental 
agreement  (or  the  entire  agreement  (as 
modified)  would  be  a  section  467  rental 
agreement),  the  post-modification 
agreement  will,  notwithstanding  its 
treatment  as  a  new  agreement  under 
paragraph  (f)(l)(i)  of  this  section,  be 
subject  to  constant  rental  accrual  imless 
the  Commissioner  determines  that, 
because  of  the  absence  of  tax  avoidance 
potential,  the  post-modification 
agreement  should  not  be  treated  as  a 
disqualified  leaseback  or  long-term 
agreement. 

(iv)  Allocation  of  rent.  If  the  entire 
agreement  (as  modified)  provides  a 
specific  allocation  of  fixed  rent,  as 
described  in  paragraph  (c)(2)(ii)(A)(2)  of 
this  section,  the  post-modification 
agreement  is  treated  as  an  agreement 
that  provides  a  specific  allocation  of 
fixed  rent.  If  the  entire  agreement  (as 
modified)  does  not  provide  a  specific 
allocation  of  fixed  rent,  the  fixed  rent 
allocated  to  rental  periods  during  the 
lease  term  of  the  post-modification 
agreement  is  determined  by  applying 
the  rules  of  paragraph  (c)(2)(ii)(B)  of  this 
section  to  the  entire  agreement  (as 
modified). 

(v)  Difference  between  aggregate  rent 
and  interest  and  aggregate  payments — 
(A)  In  general.  Except  as  provided  in 
paragraph  (f)(4)(v)(B)  of  this  section,  a 
post-modification  agreement  described 
in  paragraph  (f)(4)(v)(C)  of  this  section 
is  treated  as  a  section  467  rental 
agreement  subject  to  proportional  rental 
accrual  (determined  imder  §  1.467-2(c)). 

(B)  Constant  rental  accrual  prior  to 
the  modification.  A  post-modification 
agreement  described  in  paragraph 


(f)(4)(v)(C)  of  this  section  is  treated  as  a 
section  467  rental  agreement  subject  to 
constant  rental  accrual  if — 

(1)  Constant  rental  accrual  is  required 
under  paragraph  (f](4)(iii)  of  this 
section;  or 

[2)  The  post-modification  agreement 
involves  total  payments  of  more  than 
$250,000  (as  described  in  paragraph 
(c)(4)  of  this  section),  and  the 
Commissioner  determines  that  the  post- 
modification  agreement  is  a  disqualified 
leaseback  or  long-term  agreement. 

(C)  Agreements  described  in  this 
paragraph  (f)l4)(v)(C).  A  post- 
modification  agreement  is  described  in 
this  paragraph  (f|(4)(v)(C)  if  the 
aggregate  amount  of  fixed  rent  and 
stated  interest  treated  as  post- 
modification  items  does  not  equal  the 
aggregate  amount  of  pa3nnents  treated  as 
post-modification  items. 

(vi)  Principal  purpose  of  tax 
avoidance.  If  a  principal  piupose  of  a 
substantial  modification  is  to  avoid  the 
purpose  or  intent  of  section  467  or  the 
regulations  thereunder,  the 
Conunissioner  may  treat  the  entire 
agreement  (as  modified)  as  a  single 
agreement  for  purposes  of  section  467 
and  the  regulations  thereunder. 

(5)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (f)  and  §  1.467-7{g): 

(i)  A  modification  of  a  rental 
agreement  is  any  alteration,  including 
any  deletion  or  addition,  in  whole  or  in 
part,  of  a  legal  right  or  obligation  of  the 
lessor  or  lessee  thereunder,  whether  the 
alteration  is  evidenced  by  an  express 
agreement  (oral  or  written),  conduct  of 
the  parties,  or  otherwise. 

(ii)  A  modification  is  substantial  only 
if,  based  on  all  of  the  facts  and 
circumstances,  the  legal  rights  or 
obligations  that  are  altered  and  the 
degree  to  which  they  are  altered  are 
economically  substantial.  A 
modification  of  a  rental  agreement  will 
not  be  treated  as  substantial  solely 
because  it  is  not  described  in  paragraph 
(f)(6)  of  this  section. 

(iii)  A  modification  occurs  on  the 
earlier  of  the  first  date  on  which  there 
is  a  binding  contract  that  substantially 
sets  forth  the  terms  of  the  modification 
or  the  date  on  which«greement  to  such 
terms  is  otherwise  evidenced. 

(iv)  Post-modification  items  with 
respect  to  any  modification  of  a  rental 
agreement  are  all  items  (other  than  pre- 
modification  items)  provided  under  the 
terms  of  the  entire  agreement  (as 
modified). 

(v)  Pre-modification  items  with 
respect  to  any  modification  of  a  rental 
agreement  are  pre-modification  rent, 
interest  thereon,  and  payments  allocable 


thereto  (whether  payable  before  or  after 
the  modification.)  For  this  purpose — 

(A)  Pre-modification  rent  is  rent 
allocable  to  periods  before  the  effective 
date  of  the  modification,  but  only  to  the 
extent  such  rent  is  payable  imder  the 
entire  agreement  (as  modified)  at  the 
time  such  rent  was  due  imder  the 
agreement  in  effect  before  the 
modification;  and 

(B)  Pre-modification  items  are 
identified  by  applying  payments,  in  the 
order  payable  under  the  entire 
agreement  (as  modified)  unless  the 
agreement  specifies  otherwise,  to  rent 
and  interest  thereon  in  the  order  in 
which  amounts  accrue. 

(vi)  The  entire  agreement  (as 
modified)  with  respect  to  any 
modification  is  the  agreement  consisting 
of  pre-modification  terms  providing  for 
rights  and  obligations  that  are  not 
affected  by  the  modification  and  post- 
modification  terms  providing  for  rights 
and  obligations  that  differ  fi-om  the 
rights  and  obligations  under  the 
agreement  in  effect  before  the 
modification.  For  example,  if  a  10-year 
rental  agreement  that  provides  for  rent 
of  $25,000  per  year  is  modified  at  the 
end  of  the  5th  year  to  provide  for  rent 
of  $30,000  per  year  in  subsequent  years, 
the  entire  agreement  (as  modified) 
provides  for  a  10-year  lease  term  and 
provides  for  rent  of  $25,000  per  year  in 
years  1  through  5  and  rent  of  $30,000 
per  year  in  years  6  through  10.  The 
resiUt  would  be  the  same  if  the 
modification  provided  for  both  the 
increase  in  rent  and  the  substitution  of 
a  new  lessee. 

(6)  Safe  harbors.  Notwithstanding  the 
provisions  of  paragraph  (f)(5)  of  this 
section,  a  modification  of  a  rental 
agreement  is  not  a  substantial 
modification  if  the  modification  occurs 
solely  as  the  result  of  one  or  more  of  the 
following — 

(i)  The  refinancing  of  any 
indebtedness  incurred  by  die  lessor  to 
acquire  the  property  subject  to  the  rental 
agreement  and  secured  by  such  property 
(or  any  refinancing  thereof)  but  only  if 
all  of  the  following  conditions  are  met — 

(A)  Neither  the  amount,  nor  the  time 
for  payment,  of  the  principal  amount  of 
the  new  indebtedness  differs  from  the 
amount  and  time  for  payment  of  the 
remaining  principal  amount  of  the 
refinanced  indebtedness,  except  for  de 
minimis  changes; 

(B)  For  each  of  the  remaining  rental 
periods,  the  rent  allocation  schedule, 
the  payments  of  rent  and  interest,  and 
the  amount  accrued  under  section  467 
are  changed  only  to  the  extent  necessary 
to  take  into  account  the  change  in 
financing  costs,  and  such  changes  are 
made  pursuant  to  the  terms  of  the  rental 
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agreement  in  effect  before  the 
modification; 

(C)  The  lessor  and  the  lessee  are  not 
related  persons  to  each  other  or  to  any 
lender  to  the  lessor  with  respect  to  the 
property  (whether  under  the  refinanced 
indebtedness  or  the  new  indebtedness); 
and 

(D)  With  respect  to  the  indebtedness 
being  refinanced,  the  lessor  was  granted 
a  unilateral  option  (within  the  meaning 
of  §  1.1001-3(c)(3))  by  the  creditor  to 
repay  the  refinanced  indebtedness, 

,  exercisable  with  or  without  the  lessee's 
consent; 

(ii)  A  change  in  the  obligation  of  the 
lessee  to  make  any  of  the  contingent 
payments  described  in  paragraphs 
(c)(2)(iii)(B)(5)  through  [8)  of  this 
section;  or 

(iii)  A  change  in  the  amount  of  fixed 
rent  allocated  to  a  rental  period  that, 
when  combined  with  all  previous 
changes  in  the  amount  of  fixed  rent 
allocated  to  the  rental  period,  does  not 
exceed  one  percent  of  the  fixed  rent 
allocated  to  that  rental  period  prior  to 
the  modification. 

(7)  Special  rules  for  certain 
transfers — (i)  In  general.  For  purposes  of 
this  paragraph  (f),  a  substitution  of  a 
new  lessee  or  a  sale,  exchange,  or  other 
disposition  by  a  lessor  of  property 
subject  to  a  rented  agreement  will  not,  by 
itself,  be  treated  as  a  substantial 
modification  unless  a  principal  purpose 
of  the  transaction  giving  rise  to  the 
modification  is  the  avoidance  of  Federal 
income  tax.  In  determining  whether  a 
principal  purpose  of  the  transaction 
giving  rise  to  the  modification  is  the 
avoidance  of  Federal  income  tax — 

(A)  The  safe  harbors  and  other 
principles  of  §  1.467-3(c)  are  taken  into 
accoimt;  and 

(B)  The  Commissioner  may  treat  the 
post-modification  agreement  as  a  new 
agreement  or  treat  the  entire  agreement 
(as  modified)  as  a  single  agreement. 

(ii)  Exception.  Notwithstanding  the 
provisions  of  paragraph  (f)(7)(i)  of  this 
section,  the  continuing  lessor  and  the 
new  lessee  (in  the  case  of  a  substitution 
of  a  new  lessee)  or  the  new  lessor  and 
the  continuing  lessee  (in  the  case  of  a 
sale,  exchange,  or  other  disposition  by 
a  lessor  of  property  subject  to  a  rental 
agreement)  may,  in  appropriate  cases, 
request  the  Commissioner  to  treat  the 
transaction  as  if  it  were  a  substantial 
modification  in  order  to  have  the 
provisions  of  paragraph  (f)(4)(iii)  of  this 
section  and  §  1.467-7(g)(l)  apply  to  the 
transaction. 

(g)  Treatment  of  amounts  payable  by 
lessor  to  lessee — (1)  Interest.  For 
purposes  of  determining  present  value, 
any  amounts  payable  by  ihe  lessor  to  the 


lessee  as  interest  on  prepaid  rent  are 

treated  as  negative  amoimts. 
(2)  Other  amounts.  [Reserved] 
(h)  Meaning  of  terms.  The  following 

meanings  apply  for  purposes  of  this 

section  and  §§  1.467-2  through  1.467-9: 

(1)  Agreement  date  means  me  earlier 
of  the  lease  date  or  the  first  date  on 
which  there  is  a  binding  written 
contract  that  substantially  sets  forth  the 
terms  imder  which  the  property  will  be 
leased. 

(2)  Contingent  rent  means  any  rent 
that  is  not  fixed  rent,  including  any 
amount  reflecting  an  adjustment  based 
on  a  reasonable  price  index  (as  defined 
in  paragraph  (h)(10)  of  this  section)  or 
a  variable  interest  rate  provision  (as 
defined  in  paragraph  (h)(16)  of  this 
section). 

(3)  Fixed  rent  means  any  rent  to  the 
extent  its  amount  and  the  time  at  which 
it  is  required  tq  be  paid  are  fixed  and 
determinable  under  the  terms  of  the 
rental  agreement  as  of  the  lease  date. 
The  following  rules  apply  for  the 
piupose  of  determining  the  extent  to 
which  rent  is  fixed  rent: 

(i)  The  possibility  of  a  breach,  default, 
or  other  early  termination  of  the  rental 
agreement  and  any  adjustments  based 
on  a  reasonable  price  index  or  a  variable 
interest  rate  provision  are  disregarded. 

(ii)  Rent  will  not  fail  to  be  treated  as 
fixed  rent  merely  because  of  the 
possibility  of  impedrment  by  insolvency, 
bankruptcy,  or  other  similar 
circiunstances. 

(iii)  If  the  lease  term  (as  defined  in 
paragraph  (h)(6)  of  this  section)  includes 
one  or  more  periods  as  to  which  either 
the  lessor  or  the  lessee  has  an  option  to 
renew  or  extend  the  term  of  the 
agreement,  rent  will  not  fail  to  be 
treated  as  fixed  rent  merely  because  the 
option  has  not  been  exercised. 

(iv)  If  the  lease  term  includes  one  or 
more  periods  during  which  a  substitute 
lessee  or  lessor  may  have  use  of  the 
property,  rent  will  not  fail  to  be  treated 
as  fixed  rent  merely  because  the 
contingencies  relating  to  the  obligation 
of  the  lessee  (or  a  related  person)  to 
make  payments  in  the  natiire  of  rent 
have  not  occurred. 

(v)  If  either  the  lessor  or  the  lessee  has 
an  imconditional  option  or  options, 
exercisable  on  one  or  more  dates  dining 
the  lease  term,  that,  if  exercised,  require 
payments  of  rent  to  be  made  imder  an 
alternative  payment  schedule  or 
schedules,  the  amount  of  fixed  rent  and 
the  dates  on  which  such  rent  is  required 
to  be  paid  are  determined  on  the  basis 
of  the  payment  schedule  that,  as  of  the 
agreement  date,  is  most  likely  to  occur 
If  payments  of  rent  are  made  under  an 
alternative  payment  schedule  that 
differs  from  the  payment  schedule 


assumed  in  applying  the  preceding 
Sentence,  then,  for  purposes  of 
paragraph  (f)  of  this  section,  the  rental 
agreement  is  treated  as  having  been 
modified  at  the  time  the  option  to  make 
payments  on  such  alternative  schedule 
is  exercised. 

(4)  Late  payment  charge  means  any 
amount  required  to  be  paid  by  the  lessee 
to  the  lessor  as  additional  compensation 
for  the  lessee's  failure  to  make  any 
payment  of  rent  under  a  rental       * 
agreement  when  due. 

(5)  Lease  date  means  the  date  on 
which  the  lessee  first  has  the  right  to 
use  of  the  property  that  is  the  subject  of 
the  rental  agreement. 

(6)  Lease  term  means  the  period 
during  which  the  lessee  has  use  of  the 
property  su'bject  to  the  rental  agreement, 
including  any  option  to  renew  or  extend 
the  term  of  the  agreement  other  than  an 
option,  exercisable  by  the  lessee,  as  to 
which  it  is  reasonably  expected,  as  of 
the  agreement  date,  that  the  option  will 
not  be  exercised.  The  lessor's  or  lessee's 
determination  that  an  option  period  is 
either  included  in  or  excluded  fitim  the 
lease  term  is  not  binding  on  the 
Commissioner.  If  the  lessee  (or  a  related 
person)  agrees  that  one  or  both  of  them 
will  or  could  be  obligated  to  make 
pajTuents  in  the  nature  of  rent  (within 
Uie  meaning  of  §  1.168(i)-2(b)(2))  for  a 
period  when  another  lessee  (the 
substitute  lessee)  or  the  lessor  will  have 
use  of  the  property  subject  to  the  rental 
agreement,  the  Commissioner  may,  in 
appropriate  cases,  treat  the  period  when 
the  substitute  lessee  or  lessor  will  have 
use  of  the  property  as  part  of  the  lease 
term.  See  §  1.467-7(f)  for  special  rules 
applicable  to  the  lessee,  substitute 
lessee,  and  lessor. 

(7)  A  loss  payment  provision  means  a 
provision  that  requires  the  lessee  to  pay 
the  lessor  a  sum  of  money.(which  may 
be  either  a  stipulated  amount  or  an 
amount  determined  by  reference  to  a 
formula  or  other  objective  measure)  if 
the  property  subject  to  the  rental 
agreement  is  lost,  stolen,  damaged  or 
destroyed,  or  otherwise  rendered 
unsuitable  for  any  use  (other  than  for 
scrap  purposes). 

(8)  A  qualified  percentage  rents 
provision  means  a  provision  pursuant  to 
which  the  rent  is  equal  to  a  fixed 
percentage  of  the  lessee's  receipts  or 
sales  (whether  or  not  receipts  or  sales 
are  adjusted  for  returned  merchandise 
or  Federal,  state,  or  local  sales  taxes), 
but  only  if  the  percentage  does  not  vary 
throughout  the  lease  term.  A  provision 
will  not  fail  to  be  treated  as  a  qualified 
percentage  rents  provision  solely  by 
reason  of  one  or  more  of  the  following 
additional  terms: 


26858 Federal  Regigter/Vol.  64.  No.  95/Tuesday,  May  18.  1999/Rules  attB'itegulations 


(i)  Difiisring  percentages  of  receipts  or 
sales  apply  to  different  departments  or 
separate  floors  of  a  retail  store,  but  only 
if  the  percentage  applicable  to  a 
particular  department  or  floor  does  not 
vary  throughout  the  lease  term. 

(ii)  The  percentage  is  applied  to 
receipts  or  sedes  in  excess  of 
determinable  dollar  amounts,  but  only  if 
the  determinable  dollar  amounts  are 
fixed  and  du  not  vary  throughout  the 
lease  term. 

(9)  A  qualified  TRAC  provision  means 
a  terminal  rental  adjustment  clause  (as 
defined  in  section  7701(h)(3))  contained 
in  a  qualified  motor  vehicle  operating 
agreement  (as  defined  in  section 
7701(h)(2)),  but  only  if  the  adjustment  to 
the  rental  price  is  based  on  a  reasonable 
estimate,  determined  as  of  any  date 
between  the  agreement  date  and  the 
lease  date  (or,  in  the  event  the 
agreement  date  is  the  same  as  or  later 
than  the  lease  date,  determined  as  of  the 
agreement  date),  of  the  fair  market  value 
of  the  motor  vehicle  (including  any 
trailer)  at  the  end  of  the  lease  term. 

(10)  An  adjustment  is  based  on  a 
reasonable  price  index  if  the  adjustment 
reflects  inflation  or  deflation  occurring 
over  a  period  during  the  lease  term  and 
is  determined  consistently  under  a 
generally  recognized  index  for 
measuring  inflation  or  deflation  (for 
example,  the  non-seasonally  adjusted 
U.S.  City  Average  All  Items  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U),  which  is  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor).  An  adjustment 
will  not  fail  to  be  treated  as  one  that  is 
based  on  a  reasonable  price  index 
merely  because  the  adjustment  may  be 
limited  to  a  fixed  percentage,  but  only 

if  the  parties  reasonably  expect,  as  of 
any  date  between  the  agreement  date 
and  the  lease  date  (or,  in  the  event  the 
agreement  date  is  the  same  as  the  lease 
date,  as  of  such  date),  that  the  fixed 
percentage  will  actually  limit  the 
amoimt  of  the  rent  payable  during  less 
than  50  percent  of  the  lease  term. 

(11)  For  purposes  of  determining 
whether  a  section  467  rental  agreement 
is  a  leaseback  within  the  meaning  of 

§  1.467-3(b)(2),  two  persons  are  related 
persons  if  they  are  related  persons 
within  the  meaning  of  section 
465(b)(3)(C).  In  all  other  cases,  two 
persons  are  related  persons  if  they  either 
have  a  relationship  to  each  other  that  is 
specified  in  section  267(b)  or  section 
707(b)(1)  or  are  related  entities  within 
the  meaning  of  sections  168(h)(4)(A), 
(B).or(C). 

(12)  Rental  agreement  includes  any 
agreement,  whether  written  or  oral,  Uiat 
provides  for  the  use  of  tangible  property 


and  is  treated  as  a  lease  for  Federal 
income  tax  purposes. 

(13)  A  residual  condition  provision 
means  a  provision  in  a  rental  agreement 
that  requires  a  payment  to  be  made  by 
either  the  lessor  or  the  lessee  to  the 
other  party  based  on  the  difference 
between  the  actual  condition  of  the 
property  subject  to  the  agreement, 
determined  as  of  the  expiration  of  the 
lease  term,  and  the  expected  condition 
of  the  property  at  the  expiration  of  the 
lease  term,  as  set  forth  in  the  rental 
agreement.  The  amoimt  of  any  such 
payment  may  be  determined  by 
reference  to  any  objective  measure 
relating  to  the  use  or  condition  of  the 
property,  such  as  miles,  hours  or  other 
duration  of  use,  units  of  production,  or 
similar  measure.  A  provision  will  be 
treated  as  a  residual  condition  provision 
only  if  the  payment  represents 
compensation  for  the  use  of,  or  wear 
and  tear  on,  the  property  in  excess  of, 

or  below,  a  standard  set  forth  in  the 
rental  agreement,  and  the  standard  is 
reasonably  expected,  as  of  any  date 
between  the  agreement  date  and  the 
lease  date  (or,  in  the  event  the 
agreement  date  is  the  same  as  or  later 
than  the  lease  date,  as  of  the  agreement 
date),  to  be  met  at  the  expiration  of  the 
lease  term. 

(14)  A  tax  indemnity  provision  means 
a  provision  in  a  rental  agreement  that 
may  require  the  lessee  to  make  one  or 
more  payments  to  the  lessor  in  the  event 
that  the  Federal,  foreign,  state,  or  local 
income  tax  consequences  actually 
realized  by  a  lessor  fi-om  owning  the 
property  subject  to  the  rental  agreement 
and  leasing  it  to  the  lessee  diifer  from 
the  consequences  reasonably  expected 
by  the  lessor,  but  only  if  the  differences 
in  such  consequences  result  from  a 
misrepresentation,  act.  or  failing  to  act 
on  the  part  of  the  lessee,  or  any  other 
factor  not  within  the  control  of  the 
lessor  or  any  related  person. 

(15)  Third-party  costs  include  any  real 
estate  taxes,  insurance  premiums, 
maintenance  costs,  and  any  other  costs 
(excluding  a  debt  service  cost)  that 
relate  to  the  leased  property  and  are  not 
within  the  control  of  the  lessor  or  lessee 
or  any  person  related  to  the  lessor  or 
lessee. 

(16)  A  variable  interest  rate  provision 
means  a  provision  in  a  rental  agreement 
that  requires  the  rent  payable  by  the 
lessee  to  the  lessor  to  be  adjusted  by  the 
dollar  amount  of  changes  in  the  amoimt 
of  interest  payable  by  the  lessor  on  any 
indebtedness  that  was  incurred  to 
acquire  the  property  subject  to  the  rental 
agreement  (or  any  refinancing  thereof), 
but— 


(i)  Only  to  the  extent  the  changes  are 
attributable  to  changes  in  the  interest 
rate;  and 

(ii)  Only  if  the  indebtedness  provides 
for  interest  at  one  or  more  qualified 
floating  rates  (within  the  meaning  of 
§  1.1275-5(b)).  or  the  changes  are 
attributable  to  a  refiqancing  at  a  fixed 
rate  or  one  or  more  qualified  floating 
rates. 

(i)  [Reserved]. 

(j)  Computational  rules.  For  purposes 
of  this  section  and  §§  1.467-2  through 
1.467-9,  the  following  rules  apply — 

(1)  Counting  conventions.  Any 
reasonable  counting  convention  may  be 
used  (for  example,  30  days  per  month/ 
360  days  per  year)  to  determine  the 
length  of  a  rentd  period  or  to  perform 
any  computation.  Rental  periods  of  the 
same  descriptive  length,  for  example 
annual,  semiannual,  quarterly,  or 
monthly,  may  be  treated  as  being  of 
equal  length. 

(2)  Conventions  regarding  timing  of 
rent  and  payments — (i)  In  general.  For 
purposes  of  determining  present  values 
and  yield  only,  except  as  otherwise 
provided  in  this  section  and  §§  1.467-2 
through  1.467-8 — 

(A)  The  rent  allocated  to  a  rental 
period  is  taken  into  account  on  the  last 
day  of  the  rental  period; 

(B)  Any  amount  payable  during  the 
first  half  of  the  first  rental  period  is 
treated  as  payable  on  the  first  day  of  that 
rental  period; 

(C)  Any  amount  payable  during  the 
first  half  of  any  other  rental  period  is 
treated  as  payable  on  the  last  day  of  the 
preceding  rental  period; 

(D)  Any  amount  payable  during  the 
second  half  of  a  rental  period  is  treated 
as  payable  on  the  last  day  of  the  rental 
period;  and 

(E)  Any  amoimt  payable  at  the 
midpoint  of  a  rental  period  is  treated,  in 
applying  this  paragraph  (j)(2),  as  an 
amount  payable  during  the  first  half  of 
the  rental  period. 

(ii)  Time  amount  is  payable.  For 
purposes  of  this  paragraph  (j)(2),  an 
amount  is  payable  on  the  last  day  for 
timely  pajmient  (that  is,  the  last  day 
such  amount  may  be  paid  without 
incurring  interest,  computed  at  an 
arm's-length  rate,  a  substantial  penalty, 
or  other  substantial  detriment  (such  as 
giving  the  lessor  the  right  to  terminate 
the  agreement,  bring  an  action  to 
enforce  payment,  or  exercise  other 
similar  remedies  under  the  terms  of  the 
agreement  or  applicable  law)). 

(3)  Annualized  fixed  rent.  Annualized 
fixed  rent  is  determined  by  multiplying 
the  fixed  rent  allocated  to  the  rental 
period  under  paragraph  (c)(2)(ii)  of  this 
section  by  the  number  of  periods  of  the 
rental  period's  length  in  a  calendar  year. 
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Thus,  if  the  fixed  rent  allocated  to  a 
rental  period  is  $10,000  and  the  rental 
period  is  one  month,  the  annualized 
fixed  rent  for  that  rental  period  is 
$120,000  ($10,000  times  12). 

(4)  Allocation  affixed  rent  within  a 
period.  A  rental  agreement  that  allocates 
fixed  rent  to  any  period  is  treated  as 
allocating  fixed  rent  ratably  within  that 
period.  Thus,  if  a  rental  agreement 
provides  that  $120,000  is  allocated  to 
each  calendar  year  in  the  lease  term, 
$10,000  of  rent  is  allocated  to  each 
calendar  month. 

(5)  Rental  period  length.  Except  as 
provided  in  §  1.467-3(d)(l)  (relating  to 
agreements  for  which  constant  rental 
accrual  is  required),  rental  periods  may 
be  of  any  length,  may  vary  in  length, 
and  may  be  different  £is  between  the 
lessor  and  the  lessee  as  long  as — 

(i)  The  rental  periods  are  one  year  or 
less,  cover  the  entire  lease  term,  and  do 
not  overlap; 

(ii)  Each  scheduled  payment  under 
the  rental  agreement  (other  than  a 
payment  scheduled  to  occur  before  or 
after  the  lease  term)  occurs  within  30 
days  of  the  beginning  or  end  of  a  rental 
period;  and 

(iii)  In  the  case  of  a  rental  agreement 
that  does  not  provide  a  specific 
allocation  of  fixed  rent,  the  rental 
periods  selected  do  not  cause  the 
agreement  to  be  treated  as  a  section  467 
rental  agreement  unless  all  alternative 
rental  period  schedules  would  result  in 
such  treatment. 

§  1 .467-2    Rent  accrual  for  section  467 
rental  agreements  without  adequate 
interest. 

(a)  Section  467  rental  agreements  for 
which  proportional  rental  accrual  is 
required.  Under  §  1.467-l(d)(2)(ii),  the 
fixed  rent  for  each  rental  period  is  the 
proportional  rental  amoimt,  computed 
imder  paragraph  (c)  of  this  section,  if — 

(1)  The  section  467  rental  agreement 
is  not  a  disqualified  leaseback  or  long- 
term  agreement  under  §  1.467-3(b);  and 

(2)  Tne  section  467  rental  agreement 
does  not  provide  adequate  interest  on 
fixed  rent  imder  paragraph  (b)  of  this 
section. 

(b)  Adequate  interest  on  fixed  rent — 
(1)  In  general.  A  section  467  rental 
agreement  provides  adequate  interest  on 
fixed  rent  if,  disregarding  any 
contingent  rent — 

(i)  The  rental  agreement  has  no 
deferred  or  prepaid  rent  as  described  in 
§  1.467-l(c)(3); 

(ii)  The  rental  agreement  has  deferred 
or  prepaid  rent,  and — 

(A)  The  rental  agreement  provides 
interest  (the  stated  rate  of  interest)  on 
deferred  or  prepaid  fixed  rent  at  a  single 
fixed  rate  (as  defined  in  §  1.1273- 
l(c)(l)(iii))f 


(B)  The  stated  rate  of  interest  on  fixed 
rent  is  no  lower  than  110  percent  of  the 
applicable  Federal  rate  (as  defined  in 
paragraph  (e)(3)  of  this  section); 

(C)  The  amoimt  of  deferred  or  prepaid 
fixed  rent  on  which  interest  is  charged 
is  adjusted  at  least  annually  to  reflect 
the  amoimt  of  deferred  or  prepaid  fixed 
rent  as  of  a  date  no  earlier  than  the  date 
of  the  preceding  adjustment  and  no  later 
than  the  date  of  the  succeeding 
adjustment;  and 

(D)  The  rental  agreement  requires 
interest  to  be  paid  or  compounded  at 
least  annucdly; 

(iii)  The  rental  agreement  provides  for 
deferred  rent  but  no  prepaid  rent,  and 
the  sum  of  the  present  values  (within 
the  meaning  of  paragraph  (d)  of  this 
section)  of  all  amounts  payable  by  the 
lessee  as  fixed  rent  (and  interest,  if  any, 
thereon)  is  equal  to  or  greater  than  the 
sum  of  the  present  values  of  the  fixed 
rent  allocated  to  each  rental  period;  or 

(iv)  The  rental  agreement  provides  for 
prepaid  rent  but  no  deferred  rent,  and 
the  sum  of  the  present  values  of  all 
amounts  payable  by  the  lessee  as  fixed 
rent,  plus  the  sum  of  the  negative 
present  values  of  all  amounts  payable  by 
the  lessor  as  interest,  if  any,  on  prepaid 
fixed  rent,  is  equal  to  or  less  than  the 
sum  of  the  present  values  of  the  fixed 
rent  allocated  to  each  rental  period. 

(2)  Section  467  rental  agreements  that 
provide  for  a  variable  rate  of  interest. 
For  purposes  of  the  adequate  interest 
test  under  paragraph  (b)(1)  of  this 
section,  if  a  section  467  rental 
agreement  provides  for  variable  interest, 
the  rental  agreement  is  treated  as 
providing  for  fixed  rates  of  interest  on 
deferred  or  prepaid  fixed  rent  equal  to 
the  fixed  rate  substitutes  (determined  in 
the  same  manner  as  under  §  1. 12  75-5  (e), 
treating  the  agreement  date  as  the  issue 
date)  for  the  variable  rates  called  for  by 
the  rental  agreement.  For  purposes  of 
this  section,  a  rental  agreement  provides 
for  variable  interest  if  all  stated  interest 
provided  by  the  agreement  is  paid  or 
compounded  at  least  annually  at  a  rate 
or  rates  that  meet  the  requirements  of 
§  1.1275-5(a)(3)(i)(A)  or  (B)  and  (a)(4). 

(c)  Computation  of  proportional 
rental  amount — (1)  In  general.  The 
proportional  rental  amount  for  a  rental 
period  is  the  amount  of  fixed  rent 
allocated  to  the  rental  period  under 
§  1.467-l(c){2)(ii),  multiplied  by  a 
fraction.  The  numerator  of  the  fraction 
is  the  sum  of  the  present  values  of  the 
amounts  payable  under  the  terms  of  the 
section  467  rental  agreement  as  fixed 
rent  and  interest  thereon.  The 
denominator  of  the  fiaction  is  the  sum 
of  the  present  values  of  the  fixed  rent 
allocated  to  each  rental  period  under  the 
rental  agreement. 


(2)  Section  467  rental  agreements  that 
provide  for  a  variable  rate  of  interest.  To 
calculate  the  proportional  rental  amount 
for  a  section  467  rental  agreement  that 
provides  for  a  variable  rate  of  interest, 
see  §1.467-5. 

(d)  Present  value.  For  purposes  of 
determining  adequate  interest  under 
paragraph  (b)  of  this  section  or  the 
proportional  rental  amount  under 
paragraph  (c)  of  this  section,  the  present 
value  of  any  amount  is  determined 
using  a  discount  rate  equal  to  110 
percent  of  the  applicable  Federal  rate.  In 
general,  present  values  are  determined 
as  of  the  first  day  of  the  first  rental 
period  in  the  lease  term.  However,  if  a 
section  467  rental  agreement  calls  for 
payments  of  fixed  rent  prior  to  the  lease 
term,  present  values  are  determined  as 
of  the  first  day  a  fixed  rent  payment  is 
called  for  by  the  agreement.  For 
purposes  of  the  present  value 
determination  under  paragraph  (b)(l)(iv) 
of  this  section,  the  fixed  rent  allocated 
to  a  rental  period  must  be  discounted 
fitjm  the  first  day  of  the  rental  period. 
For  other  conventions  and  rules  relating 
to  the  determination  of  present  value, 
see§1.467-l(g)and(j). 

(e)  Applicable  Federal  rate — (1)  In 
general.  The  applicable  Federal  rate  for 
a  section  467  rental  agreement  is  the 
applicable  Federal  rate  in  effect  on  the 
agreement  date.  The  applicable  Federal 
rate  for  a  rental  agreement  means — 

(i)  The  Federal  short-term  rate  if  the 
term  of  the  rental  agreement  is  not  over 
3  years; 

(ii)  The  Federal  mid-term  rate  if  the 
term  of  the  rental  agreement  is  over  3 
years  but  not  over  9  years;  and 

(iii)  The  Federal  long-term  "rate  if  the 
term  of  the  rental  agreement  is  over  9 
years.  -    _ 

(2)  Source  of  applicable  Federal  rates. 
The  Internal  Revenue  Service  publishes 
the  applicable  Federal  rates,  based  on 
annual,  semiannual,  quarterly,  and 
monthly  compounding,  each  month  in 
the  Internal  Revenue  Bulletin  (see 

§  601.601(d)  of  this  chapter).  However, 
the  applicable  Federal  rates  may  be 
based  on  any  compounding  assumption. 
To  convert  a  rate  based  on  one 
compounding  assumption  to  an 
equivalent  rate  based  on  a  different 
compounding  assumption,  see  §  1.1272- 
l(j).  Example  1. 

(3)  110  percent  of  applicable  Federal 
rate.  For  purposes  of  §  1.467-1,  this 
section  and  §§  1.467-3  through  1.467-9, 
110  percent  of  the  applicable  Federal 
rate  means  110  percent  of  the  applicable 
Federal  rate  based  on  semiaimual 
compounding  or  any  rate  based  on  a 
different  compounding  assumption  that 
is  equivalent  to  1 10  percent  of  the 
applicable  Federal  rate  based  on 
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semiannual  compotmding.  The  Internal 
Revenue  Service  publishes  110  percent 
of  the  applicable  Federal  rates,  based  on 
annual,  semiannual,  quarterly,  and 
monthly  compounding,  each  month  in 
the  Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter). 

(4)  Term  of  the  section  467  rental 
agreement — (i)  In  general.  For  purposes 
of  determining  the  applicable  Federal 
rate  under  this  paragraph  (e),  the  term 
of  the  section  467  rental  agreement 
includes  the  lease  term,  any  period 
before  the  lease  term  beginning  with  the 
first  day  an  amoimt  of  fixed  rent  is 
payable  imder  the  terms  of  the  rental 
agreement,  and  any  period  after  the 
lease  term  ending  with  the  last  day  an 
amoimt  of  fixed  rent  or  interest  thereon 
is  payable  imder  the  rental  agreement. 

(ii)  Section  467  rental  agreements 
with  variable  interest.  If  a  section  467 
-rental  agreement  provides  variable 
interest  on  deferred  or  prepaid  fixed 
rent,  the  term  of  the  rental  agreement  for 
purposes  of  calciilating  the  applicable 
Federal  rate  is  the  longest  period 
between  interest  rate  adjustment  dates, 
or,  if  the  rental  agreement  provides  an 
initial  fixed  rate  of  interest  on  deferred 
or  prepaid  fixed  rent,  the  period 
between  the  agreement  date  and  the  last 
day  the  fixed  rate  applies,  if  this  period 
is  longer.  If,  as  described  in  §  1.1274- 
4(c)(2)(ii),  the  rental  agreement  provides 
for  a  qualified  floating  rate  (as  defined 
in  §  1.1275-5(b))  that  in  substance 
resembles  a  fixed  rate,  the  applicable 
Federal  rate  is  determined  by  reference 
to  the  lease  term. 

(f)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 
In  each  of  these  examples  it  is  assumed 
that  the  rental  agreement  is  not  a 
disqualified  leaseback  or  long-term 
agreement  subject  to  constant  rental 
accrual.  The  examples  are  as  follows: 

Example  l.{i)C  agrees  to  lease  property 
from  D  for  five  years  beginning  on  January  1, 
2000,  and  ending  on  December  31,  2004.  The 
section  467  rental  agreement  provides  that 


rent  of  $100,000  accrues  in  each  calendar 
year  in  the  lease  terra  and  that  rent  of 
5500,000  plus  $120,000  of  interest  is  payable 
on  December  31,  2004.  Assume  that  the 
parties  select  the  calendar  year  as  the  rental 
period  and  that  110  percent  of  the  applicable 
Federal  rate  is  10  percent,  compounded 
annually. 

(ii)  The  rental  agreement  has  deferred  rent 
under  §  1.467-l(c)(3)(i)  because  the  fixed 
rent  allocated  to  calendar  years  2000,  2001, 
and  2002  is  not  paid  until  2004.  In  addition, 
because  the  rental  agreement  does  not  state 
an  interest  rate,  the  rental  agreement  does  not 
satisfy  the  requirements  of  paragraph 
(b)(l)(ii)  of  this  section. 

(iii)(A)  Because  the  rental  agreement  has 
deferred  fixed  rent  and  no  prepaid  rent,  the 
agreement  has  adequate  interest  only  if  the 
present  value  test  provided  in  paragraph 
(b)(l)(iii)  of  this  section  is  met.  The  present 
value  of  all  fixed  rent  and  interest  payable 
under  the  rental  agreement  is  $384,971.22, 
determined  as  follows:  $620,000/(1.10)^  = 
$384,971.22.  The  present  value  of  all  fixed 
rent  allocated  under  the  rental  agreement 
(discounting  the  amount  of  fixed  rent 
allocated  to  a  rental  period  from  the  last  day 
of  the  rental  period)  is  $379,078.68, 
determined  as  follows: 


$379,078.68  =  $100,000  X 


l-(llO) 
.10 


-5 


(B)  The  rental  agreement  provides  adequate 
interest  on  fixed  rent  because  the  present 
value  of  the  single  amount  payable  under  the 
section  467  rental  agreement  exceeds  the  sum 
of  the  present  values  of  fixed  rent  allocated. 

(iv)  For  an  example  illustrating  the 
computation  of  the  yield  on  the  rental 
agreement  and  the  allocation  of  the  interest 
auid  rent  provided  for  under  the  rental 
agreement,  see  §  1.467-4(f),  Example  2. 

Example  2.  (i)  E  and  F  enter  into  a  section 
467  rental  agreement  for  the  lease  of 
equipment  beginning  on  January  1,  2000,  and 
ending  on  December  31,  2004.  The  rental 
agreement  provides  that  rent  of  $100,000 
accrues  for  each  calendar  month  during  the 
lease  term.  All  rent  is  payable  on  December 
31,  2004,  together  with  interest  on  accrued 
rent  at  a  qualified  floating  rate  set  at  a  current 
value  (as  defined  in  §  1.1275-5(a)(4))  that  is 
compounded  at  the  end  of  each  calendar 
month  and  adjusted  at  the  beginning  of  each 
calendar  month  throughout  the  lease  term. 


Therefore,  the  rental  agreement  provides  for 
variable  interest  within  the  meaning  of 
paragraph  (b)(2)  of  this  section. 

(ii)  On  the  agreement  date  the  qualified 
floating  rate  is  7.5  percent,  and  110  percent  • 
of  the  applicable  Federal  rate,  as  defined  in 
paragraph  (e)(3)  of  this  section,  hased  on 
monthly  compounding,  is  7  percent.  Under 
paragraph  (b)(2)  of  this  section,  the  fixed  rate 
substitute  for  the  qualified  floating  rate  is  7.5 
percent  and  the  agreement  is  treated  as 
providing  for  interest  at  this  fixed  rate  for 
purposes  of  determining  whether  adequate 
interest  is  provided  under  paragraph  (b)  of 
this  section.  Accordingly,  the  requirements  of 
paragraph  (b)(l)(ii)  of  this  section  are 
satisfied,  and  the  rental  agreement  has 
adequate  interest. 

Example  3.  (i)  X  and  Y  enter  into  a  section 
467  rental  agreement  for  the  lease  of  real 
property  beginning  on  January  1,  2000,  and 
ending  on  December  31,  2002.  The  rental 
agreement  provides  that  rent  of  $800,000  is 
allocable  to  2000,  $1,000,000  is  allocable  to 
2001,  and  $1,200,000  is  allocable  to  2002. 
Under  the  rental  agreement,  Y  must  make  a 
$3,000,000  payment  on  December  31,  2002. 
Assume  that  both  X  and  Y  choose  the 
calendar  year  as  the  rental  period,  X  and  Y 
are  calendar  year  taxpayers,  and  110  percent 
of  the  applicable  Federal  rate  is  8.5  percent 
compounded  aimually. 

(ii)  The  rental  agreement  fails  to  provide 
adequate  interest  under  paragraph  (b)(1)  of 
this  section.  Therefore,  under  §  1.467- 
l(d)(2)(ii),  the  fixed  rent  for  each  rental 
period  is  the  proportional  rental  amount. 

(iii)(A)  The  proportional  rental  amount  is 
computed  imder  paragraph  (c)  of  this  section. 
Because  the  rental  agreement  does  not  call 
for  any  fixed  rent  payments  prior  to  the  lease 
term,  under  paragraph  (d)  of  this  section,  the 
present  value  is  determined  as  of  the  first  day 
of  the  first  rental  period  in  the  lease  term. 
The  present  value  of  the  single  amoimt 
payable  by  the  lessee  under  the  rental 
agreement  is  computed  as  follows: 


$2,348,724.30  = 


$3.000,000 
(l+.085)^ 


(B)  The  sum  of  the  present  values  of  the 
fixed  rent  allocated  to  each  rental  period 
(discounting  the  fixed  rent  allocated  to  a 
rental  period  from  the  last  day  of  such  rental 
period)  is  computed  as  follows: 


$2,526,272.20  =  ^^"^'"^  +  ^'^"^'^  -k  ^^^^^^^ 


(1+.085)      (1+.085)'      (l+.085)^ 


(C)  Thus,  the  fraction  for  determining  the 
proportional  rental  amount  is  .9297194 
($2.348,724.30/$2,526,272.20).  The  section 
467  interest  for  each  of  the  taxable  years 
within  the  lease  term  is  computed  and  taken 
into  account  as  provided  in  §  1.467-4.  The 
section  467  rent  for  each  of  the  taxable  years 
within  the  lease  term  is  as  follows: 


Taxable  year 

Section  467  rent 

2000 

$743,775.52 

($  800,000  X. 92971 94). 

2001  

929,719.40 

($1, 000,000  X. 92971 94). 

2002 

1,115,663.28 

($1, 200,000  X. 92971 94). 

§1,467-3    Disqualified  leasebacks  and 
long-term  agreements. 

(a)  General  rule.  Under  §  1.467- 
l(d)(2)(i),  constant  rental  accrual  (as 
described  imder  paragraph  (d)  of  this 
section)  must  be  used  to  determine  the 
fixed  rent  for  each  rental  period  in  the 
lease  term  if  the  section  467  rental 
agreement  is  a  disqualified  leaseback  or 
long-term  agreement  within  the 
meaning  of  paragraph  (b)  of  this  section. 
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Constant  rental  accrual  may  not  be  used 
in  the  absence  of  a  detenmnation  by  the 
Commissioner,  pursuant  to  paragraph 
(b)(l)(ii)  of  this  section,  that  the  rental 
agreement  is  disqualified.  Such 
detennination  may  be  made  either  on  a 
case-by-case  basis  or  in  regiUations  or 
other  guidance  published  by  the 
Commissioner  (see  §  601.601(d)(2)  of 
this  chapter)  providing  th%t  a  certain 
type  or  class  of  leaseback  or  long-term 
agreement  will  be  treated  as  disqualified 
and  subject  to  constant  rental  accrual. 

(b)  Disqualified  leaseback  or  long-  • 
term  agreement— {!)  In  general.  A 
leaseback  (as  defined  in  paragraph  (b)(2) 
of  this  section)  or  a  long-term  agreement 
(as  defined  in  paragraph  (b)(3)  of  this 
section)  is  disqualified  only  if — 

(i)  A  principal  piupose  for  providing 
increasing  or  decreasing  rent  is  the 
avoidance  of  Federal  income  tax  (as 
described  in  paragraph  (c)  of  this 
section); 

(ii)  The  Commissioner  determines 
that,  because  of  the  tax  avoidance 
purpose,  the  agreement  should  be 
treated  as  a  disqualified  leaseback  or 
long-term  agreement;  and 

(iii)  The  amount  determined  with 
respect  to  the  section  467  rental 
agreement  imder  §  1.467-l(c)(4) 
(relating  to  the  exception  for  rental 
agreements  involving  total  payments  of 
$250,000  or  less)  exceeds  $2,000,000. 

(2)  Leaseback.  A  section  467  rental 
agreement  is  a  leaseback  if  the  lessee  (or 
a  related  person)  had  any  interest  (other 
than  a  de  minimis  interest)  in  the 
property  at  any  time  during  the  two-year 
period  ending  on  the  agreement  date. 
For  this  purpose,  interests  in  property 
include  options  and  agreements  to 
purchase  the  property  (whether  or  ngt 
the  lessee  or  related  person  was 
considered  the  owner  of  the  property  for 
Federal  income  tax  purposes)  and,  in 
the  case  of  subleased  property,  any 
interest  as  a  sublessor. 

(3)  Long-term  agreement — (i)  In 
general.  A  section  467  rental  agreement 
is  a  long-term  agreement  if  the  lease 
term  exceeds  75  percent  of  the 
property's  statutory  recovery  period. 

(ii)  Statutory  recovery  period — (A)  In 
general.  The  term  statutory  recovery 
period  means — 

(1)  In  the  case  of  property  depreciable 
under  section  168,  the  applicable  period 
determined  imder  section  467(e)(3)(A); 

(2)  In  the  case  of  land,  19  years;  and 

(3)  In  the  case  of  any  other  tangible 
property,  the  period  that  would  apply 
under  section  467(e)(3)(A)  if  the 
property  were  property  to  which  section 
168  applied. 

(B)  Special  rule  for  rental  agreements 
relating  to  properties  having  different 
statutory  recovery  periods.  In  the  case  of 


a  rental  agreement  relating  to  two  or 
more  related  properties  that  have 
different  statutory  recovery  periods,  the 
statutory  recovery  period  for  purposes 
of  paragraph  (b)(3)(ii)(A)  of  this  section 
is  the  weighted  average,  based  on  the 
fair  market  values  of  the  properties  on 
the  agreement  date,  of  the  statutory 
recovery  periods  of  each  of  the 
properties. 

(c)  Tax  avoidance  as  principal 
purpose  for  increasing  or  decreasing 
rent — (1)  In  general.  In  determining 
whether  a  principal  piupose  for 
providing  increasing  or  decreasing  rent 
is  the  avoidance  of  Federal  income  tax, 
all  relevant  facts  and  cinnunstances  are 
taken  into  accoimt.  However,  an 
agreement  will  not  be  treated  as  a 
disqualified  leaseback  or  long-term 
agreement  if  either  of  the  safe  harbors 
set  forth  in  paragraph  (c)(3)  of  this 
section  is  met.  The  mere  failiu«  of  a 
leaseback  or  long-term  agreement  to 
meet  one  of  these  safe  harbors  will  not, 
by  itself,  cause  the  agreement  to  be 
treated  as  one  in  which  tax  avoidance 
was  a  principal  piupose  for  providing 
increasing  or  decreasing  rent. 

(2)  Tax  avoidance — (i)  In  general.  If, 
as  of  the  agreement  date,  a  significant 
difference  between  the  marginal  tax 
rates  of  the  lessor  and  lessee  can 
reasonably  be  expected  at  some  time 
during  the  lease  term,  the  agreement 
will  be  closely  scrutinized  and  clear  and 
convincing  evidence  will  be  required  to 
establish  that  tax  avoidance  is  not  a 
principal  purpose  for  providing 
increasing  or  decreasing  rent.  The  term 
"marginal  tax  rate"  means  the 
percentage  determined  by  dividing  one 
dollar  into  the  amount  of  the  increase  or 
decrease  ip  the  Federal  income  tax 
liability  of  the  taxpayer  that  would 
result  from  an  additional  dollar  of  rental 
income  or  deduction. 

(ii)  Significant  difference  in  tax  rates. 
A  significant  difference  between  the 
marginal  tax  rates  of  the  lessor  and 
lessee  is  reasonably  expected  if — 

(A)  The  rental  agreement  has 
increasing  rents  and  the  lessor's 
marginal  tax  rate  is  reasonably  expected 
to  exceed  the  lessee's  marginal  tax  rate 
by  more  than  10  percentage  points 
during  any  rental  period  to  which  the 
rental  agreement  {dlocates  annualized 
fixed  rent  that  is  less  than  the  average 
rent  allocated  to  all  calendar  years 
(determined  by  taking  into  account  the 
rules  set  forth  in  paragraph  (c)(4)(iii)  of 
this  section);  or 

(B)  The  rental  agreement  has 
decreasing  rents  and  the  lessee's 
marginal  tax  rate  is  reasonably  expected 
to  exceed  the  lessor's  marginal  tax  rate 
by  more  than  10  percentage  points 
during  any  rental  period  to  which  the 


rental  agreement  allocates  annualized 
fixed  rent  that  is  greater  than  the 
average  rent  allocated  to  all  calendar 
years  (determined  by  taking  into 
account  the  rules  set  forth  in  paragraph 
(c)(4){iii)  of  this  section). 

(iii)  Special  circumstances.  In 
determining  the  expected  marginal  tax 
rates  of  the  lessor  and  lessee,  net 
operating  loss  and  credit  carryovers  and 
any  other  attributes  or  special 
circumstances  reasonably  expected  to 
affect  the  Federal  income  tax  liability  of 
the  taxpayer  (including  the  alternative 
minimum  tax)  are  taken  into  account 
For  example,  in  the  case  of  a 
partnership  or  S  corporation,  the 
amount  of  rental  income  or  deduction 
that  would  be  allocable  to  the  partners 
or  shareholders,  respectively,  is  taken 
into  account. 

(3)  Safe  harbors.  Tax  avoidance  will 
not  be  considered  a  principal  piupose 
for  providing  increasing  or  decreasing 
rent  if— 

(i)  The  uneven  rent  test  (as  defined  in 
paragraph  (c)(4)  of  this  section)  is  met; 
or 

(ii)  The  increase  or  decrease  in  rent  is 
wholly  attributable  to  one  or  more  of  the 
following  provisions — 

(A)  A  contingent  rent  provision  set 
forth  in  §  1.467-l(c)(2)(iii)(B);  or 

(B)  A  single  rent  holiday  provision 
allowing  reduced  rent  (or  no  rent)  for 
one  consecutive  period  during  the  lease 
term,  but  only  if — 

(1)  The  rent  holiday  is  for  a  period  of 
three  months  or  less  at  the  beginning  of 
the  lease  term  and  for  no  other  period; 
or 

[2)  The  duration  of  the  rent  holiday  is 
reasonable,  determined  by  reference  to 
commercial  practice  (as  of  the 
agreement  date)  in  the  locality  where 
the  use  of  the  property  occurs,  and  does 
not  exceed  the  lesser  of  24  months  or  10 
percent  of  the  lease  term. 

(4)  Uneven  rent  test— (i)  In  general. 
The  uneven  rent  test  is  met  if  the  rent 
allocated  to  each  calendar  year  does  not 
vary  from  the  average  rent  allocated  to 
all  calendar  years  (determined  in 
accordance  with  the  rules  set  forth  in 
paragraph  (c)(4)(iii)  of  this  section)  by 
more  than  10  percent. 

(ii)  Special  rule  for  real  estate. 
Paragraph  (c)(4)(i)  of  this  section  is 
applied  by  substituting  "15  percent"  for 
"10  percent"  if  the  rental  agreement  is 
a  long-term  agreement  and  at  least  90 
percent  of  the  property  subject  to  the 
agreement  (determined  on  the  basis  of 
fair  market  value  as  of  the  agreement 
date)  consists  of  real  property  (as 
defined  in  §1.856-3(d)). 

(iii)  Operating  rules.  In  determining 
whether  the  uneven  rent  test  has  been 
met,  the  following  rules  apply: 
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(A)  Any  contingent  rent  attributable  to 
a  provision  set  forth  in  §  1.467- 
l(c){2)(iii)(B)(3)  tluough  [9]  is 
disregarded. 

(B)  If  the  lease  term  includes  one  or 
more  partial  calendar  years  (a  period 
less  than  a  complete  calendar  year),  the 
average  rent  allocated  to  each  calendar 
year  is  the  total  rent  allocated  imder  the 
rental  agreement,  divided  by  the  actual 
length  (in  years)  of  the  lease  term.  The 
rent  allocated  to  a  partial  calendar  year 
is  annualized  by  multiplying  the 
allocated  rent  by  the  number  of  periods 
of  the  partial  calendar  year's  length  in 

a  full  calendar  year  and  the  annualized 
rent  is  treated  as  the  amount  of  rent 
allocated  to  that  year  in  determining 
whether  the  uneven  rent  test  is  met. 

(C)  In  the  case  of  a  rental  agreement 
not  described  in  paragraph  (c)(4)(ii)  of 
this  section,  an  initial  rent  holiday 
period  and  any  rent  allocated  to  such 
period  are  disregarded  for  purposes  of 
this  paragraph  (c)(4)  if  taking  such 
period  and  rent  into  account  would 
cause  the  agreement  to  fail  to  meet  the 
uneven  rent  test.  For  purposes  of  this 
paragraph  (c)(4).  an  initial  rent  holiday 
period  is  any  period  of  three  months  or 
less  at  the  beginning  of  the  lease  term 
during  which  annualized  fixed  rent 
(determined  by  treating  such  period  as 
a  rental  period  for  purposes  of  §  1.467- 
l(i)(3))  is  less  than  the  average  rent 
allocated  to  all  calendar  years 
(determined  before  the  application  of 
this  paragraph  (c)(4)(iii){C)). 

(O)  In  the  case  of  a  rental  agreement 
described  in  paragraph  (c)(4)(ii)  of  this 
section,  one  qualified  rent  holiday 
period  and  any  rent  allocated  to  such 
period  are  disregarded  for  purposes  of 
this  paragraph  (c)(4)  if  taking  such 
period  and  rent  into  account  would 
cause  the  agreement  to  fail  the  uneven 
rent  test.  For  this  purpose,  a  qualified 
rent  holiday  period  is  a  consecutive 
period  that  is  an  initial  rent  holiday 
period  or  that  meets  the  following 
conditions: 

(2)  The  period  does  not  exceed  the 
lesser  of  24  months  or  10  percent  of  the 
lease  term  (determined  before  the 
application  of  this  paragraph 
(c)(4)(iii)(D)). 

{2]  Annualized  fixed  rent  during  the 
period  (determined  by  treating  the 
period  as  a  rental  period  for  purposes  of 
§  1.467-l(j)(3))  is  less  than  the  average 
rent  allocated  to  all  calendar  years 
(determined  before  the  application  of 
this  paragraph  (c)(4)(iii)(D)). 

(3)  Providing  less  than  average  rent 
for  the  period  is  reasonable,  determined 
by  reference  to  commercial  practice  (as 
of  the  agreement  date)  in  the  locality 
where  the  use  of  the  property  occins. 


(E)  If  the  rental  agreement  contains  a 
variable  interest  rate  provision,  the 
imeven  rent  test  is  applied  by  treating 
the  rent  as  having  been  fixed  imder  the 
terms  of  the  rental  agreement  for  the 
entire  lease  term  using  fixed  rate 
substitutes  (determined  in  the  same 
manner  as  §  1.1275-5(e).  treating  the 
agreement  date  as  the  issue  date)  for  the 
variable  rates  of  interest  provided  under 
the  terms  of  the  lessor's  indebtedness. 

(d)  Calculating  constant  rental 
amount — (1)  In  general.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  the  constant  rental  amount  is 
the  amount  that,  if  paid  at  the  end  of 
each  rental  period,  woiild  result  in  a 
present  value  equal  to  the  present  value 
of  all  amounts  payable  under  the 
disqualified  leaseback  or  long-term 
agreement  as  rent  and  interest.  In 
computing  the  constant  rental  amount, 
the  ndes  for  determining  present  value 
are  the  same  as,those  provided  in 
§  1.467-2(d)  for  computing  the 
proportional  rental  amoimt.  If  constant 
rental  accrual  is  required,  all  rental 
periods  (other  than  an  initial  or  final 
short  period  of  not  more  than  one 
month)  must  be  equal  in  length  and 
satisfy  the  requirements  of  §  1.467- 
l(j)(5). 

(2)  Initial  or  final  short  periods.  If  a 
disqualified  leaseback  or  long-term 
agreement  has  an  initial  or  final  short 
rental  period,  the  constant  rental 
amount  for  the  initial  or  final  short 
period  may  be  determined  under  any 
reasonable  method.  However,  the  siun 
of  the  present  values  of  all  the  constant 
rental  amoimts  must  equal  the  present 
values  of  all  amounts  payable  under  the 
disqualified  leaseback  or  long-term 
agreement  as  rent  and  interest.  Any 
adjustment  necessary  to  eliminate  the 
section  467  loan  balance  because  of  the 
method  used  to  determine  the  constant 
rental  amoimt  for  short  periods  must  be 
taken  into  account  as  section  467  rent 
for  the  final  rental  period. 

(3)  Method  to  determine  constant 
rental  amount;  no  short  periods — (i) 
Step  1 .  Determine  the  present  value  of 
amounts  payable  under  the  disqualified 
leaseback  or  long-term  agreement  as  rent 
or  interest. 

(ii)  Step  2.  Determine  the  present 
value  of  $1  to  be  received  at  the  end  of 
each  rental  period  during  the  lease  term 
as  of  the  first  day  of  the  first  rental 
period  during  the  lease  term  (or,  if 
earlier,  the  first  day  a  rent  pa)rment  is 
required  imder  the  rental  agreement). 

(iii)  Step  3.  Divide  the  amount 
determined  in  paragraph  (d)(3)(i)  of  this 
section  (Step  1)  by  the  number  of  dollars 
determined  in  paragraph  (d)(3)(ii)  of  this 
section  (Step  2). 


(e)  Examples.  The  following  examples 
illustrate  the  application  of  tlus  section: 

Example  1.  (!)  K.  lessor,  and  L.  lessee,  enter 
into  a  long-term  agreement  for  a  10-year  lease 
of  personal  property  beginning  on  January  1, 
2000.  K  and  L  are  C  corporations  that  use  the 
calendar  year  as  their  taxable  year.  K  does 
not  have  any  unused  losses  or  credits  from 
taxable  years  preceding  2000.  In  addition,  as 
of  the  agreement  date,  K  expects  that  it  will 
be  subject  to  the  maximum  rate  of  tax 
imposed  by  section  11  in  2000  and  that  it 
will  not  be  limited  in  its  ability  to  use  any 
losses  or  credits.  As  of  the  agreement  date. 
L  expects  that  it  will  be  subject  to  the 
alternative  minimum  tax  imposed  by  section 
55  in  2000.  The  rental  agreement  provides  for 
rent  allocations  in  each  year  of  the  lease 
term,  as  follows: 


Year 

Amount 

2000 :._ 

2001  

2002 

2003 

2004 

$427,500 
442,500 
457,500 
472,500 
487  500 

2005 

502  500 

2006 : 

2007 

2008 

2009 

517,500 
532,500 
547.500 
562.500 

(ii)  As  described  in  paragraph  (c)(2)  of  this 
section,  as  of  the  agreement  date,  a 
significant  difference  between  the  marginal 
tax  rates  of  the  lessor  and  lessee  can 
reasonably  be  expected  at  some  time  during 
the  lease  term.  First,  the  rental  agreement  has 
increasing  rents.  Second,  the  lessor's 
marginal  tax  rate  exceeds  the  lessee's 
marginal  tax  rate  by  more  than  10  percentage 
points  during  a  rental  period  to  which  the 
rental  agreement  allocates  less  than  a  ratable 
portion  of  the  aggregate  amount  of  rent 
payable  under  the  agreement.  For  example, 
for  the  year  2000,  the  lessor's  expected 
marginal  tax  rate  is  35  percent,  the 
percentage  determined  by  dividing  the 
increase  in  the  Federal  income  tax  liability  of 
K  that  would  result  from  an  additional  dollar 
of  rental  income  ($.35)  by  $1.  Because  the 
lessee  is  subject  to  the  alternative  minimum  ^ 
tax,  the  lessee's  expected  marginal  tax  rate 
for  2000  is  20  percent,  the  percentage 
determined  by  dividing  the  decrease  in  the 
Federal  income  tax  liability  (taking  into 
account  both  the  decrease  in  the  lessee's 
regular  tax  and  the  increase  in  the  lessee's 
alternative  minimum  tax)  that  would  result 
from  an  additional  dollar  of  rental  deduction 
($.20)  by  $1.  Further,  for  the  year  2000,  the 
rent  allocated  in  accordance  with  the  rental 
agreement  is  $427,500,  which  is  less  than  a 
ratable  portion  of  the  aggregate  amount  of 
rental  payments,  $495,000,  determined  by 
dividing  the  total  rents  payable  under  the 
agreement  ($4,950,000)  by  the  number  of 
years  in  the  lease  term  (10).  Thus,  because  a 
significant  difference  between  the  marginal 
tax  rates  of  the  lessor  and  lessee  can 
reasonably  be  expected  during  the  lease  term, 
the  agreement  will  be  closely  scrutinized  and 
clear  and  convincing  evidence  will  be 
required  to  establish  that  tax  avoidance  is  not 
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a  principal  purpose  for  providing  increasing 
rent. 

Example  2.  (i)  A  and  B  enter  into  a  long- 
term  agreement  for  a  5-year  lease  of  personal 
property  beginning  on  July  1,  2000.  and 
ending  on  June  30.  2005.  The  rental 
agreement  provides  that  the  rent  is  allocated 
to  the  calendar  years  in  the  lease  term  in 
accordance  with  the  following  schedule  and 
is  paid  at  successive  six-month  intervals  (on 
December  31  and  June  30)  during  the  lease 
term: 


Year 

Amount 

2000 

2001  

2002 

$450,000 
900,000 
900,000 

2003 

2004 

2005 

1,100.000 

1,100.000 

550,000 

(ii)  In  determining  whether  the  uneven  rent 
test  described  in  paragraph  (c)(4)(i)  of  this 
section  is  met,  the  total  amount  of  rent 
allocated  under  the  rental  agreement  is 
$5,000,000,  and  the  lease  term  is  Ave  years. 
The  average  rent  for  each  year  is  SI  .000.000 
(see  paragraph  (c)(4)(iii)(B)  of  this  section), 
and  the  imeven  rent  test  is  met  if  the  rent  for 
each  year  is  not  less  than  $900,000  and  not 
more  than  $1,100,000.  The  test  is  met  for 
2000  because  the  annualized  rent  for  that 
year  is  $900,000.  The  test  is  met  for  2005 
because  the  annualized  rent  for  that  year  is 
$1,100,000.  The  test  is  met  for  each  of  the 
years  2001  through  2004  because  the  rent  for 
each  of  these  years  is  not  less  than  $900,000 
and  not  more  than  $1,100,000.  Accordingly, 
because  the  uneven  rent  test  of  paragraph 
(c)(4)(i)  of  this  section  is  met,  the  long-term 
agreement  will  not  be  treated  as  disqualified. 

Example  3.  (i)  C  and  D  enter  into  a  long- 
term  agreement  for  a  lease  of  personal 
property  beginning  on  October  1, 1999.  and 
ending  on  December  31,  2005.  The  rental 
agreement  provides  that  the  rent  is  allocated 
to  the  calendar  years  in  the  lease  term  in 
accordance  with  the  following  schedule  and 
is  paid  at  successive  six-month  intervals  (on 
December  31  and  June  30)  during  the  lease 
term: 


Year 

Amount 

1 999 

$0 

2000 

2001 

2002 

2003 „ 

2004 

2005 

900,000 

900.000 

900.000 

1,100,000 

1,100,000 

1,100,000 

(ii)  The  three-month  rent  holiday  period  at 
the  beginning  of  the  lease  term  is  an  initial 
rent  holiday  within  the  meaning  of  paragraph 
(c)(4)(iii)(C]  of  this  section.  Moreover,  the 
agreement  would  fail  the  uneven  rent  test  if 
the  rent  holiday  period  and  the  rent  allocated 
to  the  period  were  taken  into  account.  Thus, 
under  paragraph  (c](4)(iii)(C)  of  this  section, 
the  period  and  the  rent  allocated  to  the 
period  are  disregctrded  for  purposes  of 
applying  the  uneven  rent  test.  In  that  case, 
the  lease  term  is  six  years,  and  the  uneven 
rent  test  is  met  because  the  average  rent  for 


each  year  in  the  lease  term  is  $1,000,000  and 
the  rent  for  each  calendar  year  in  the  lease 
term  is  not  less  than  $900,000  nor  more  than 
$1,100,000.  Accordingly,  the  long-term 
agreement  will  not  be  treated  as  disqualified. 

Example  4.  (i)  E  and  F  enter  into  a  long- 
term  agreement  for  a  6-year  lease  of  personal 
property  beginning  on  January  1,  2000,  and 
ending  on  December  31.  2005.  The  rental 
agreement  provides  that  the  rent  allocated  to 
the  calendar  years  in  the  lease  term  and  paid 
at  successive  six-month  intervals  (on  June  30 
and  December  31)  during  the  lease  term  is 
the  sum  of  the  interest  on  the  lessor's 
indebtedness,  in  the  amount  of  $4,637,577. 
and  an  amount  determined  in  accordance 
with  the  following  schedule: 


Year 

Amount 

2000 

2001  „ 

2003 _... 

2004 

2005 

$539,574 
583.603 
631,225 
886,733 
959,090 

1,037,352 

(ii)  Assimie  further  that  the  lessor's 
indebtedness  bears  interest  at  the  rate  of  2 
percent  in  excess  of  the  6-month  London 
Interbank  Offered  Rate  (LIBOR)  in  effect  on 
the  first  day  of  the  6-month  period  for  each 
rental  period  and  that,  on  the  agreement  date, 
the  interest  rate  under  this  formula  would  be 
8  percent.  If  the  interest  rate  remained  fixed 
dtuing  the  entire  lease  term,  the  formula  for 
determining  the  rent  payable  by  the  lessee 
would  result  in  payments  of  rent  in  the 
amount  of  $450,000  for  each  six-month 
period  in  2000,  2001,  and  2002,  and  $550,000 
for  each  six-month  period  in  2003,  2004,  and 
2005. 

(iii)  Under  paragraph  (c)(4)(iii)(E)  of  this 
section,  the  fixed  rate  substitute  for  the 
variable  interest  rate  provision  produces  a 
schedule  of  fixed  rents  that  meets  the  uneven 
rent  test  of  paragraph  (c)(4)(i)  of  this  section. 
Thus,  even  if  the  actual  rents  payable  under 
the  rental  agreement  do  not  meet  the  uneven 
rent  test  because  of  fluctuations  in  the  6- 
month  LIBOR,  the  uneven  rent  test  will  be 
treated  as  having  been  met.  and  the  long-term 
agreement  will  not  be  treated  as  disqualified. 

Example  5.  (i)  G  and  H  enter  into  a  long- 
term  agreement  for  a  5-year  lease  of  i>ersonal 
property  beginning  on  January  1 ,  2000.  and 
ending  on  December  31,  2004.  The  rental 
agreement  provides  that  the  rent  is  payable 
to  G  at  the  rate  of  $40,000  per  month  in 
arrears,  subject  to  an  adjustment  based  on 
changes  in  prevailing  interest  rates  during 
the  lease  term.  Under  this  adjustment,  the 
lessor  is  entitled  to  receive  an  amoimt  equal 
to  the  sum  of  a  specified  dollar  amount, 
which  increases  each  month  as  payments  of 
rent  are  made,  and  interest  on  a  notional 
principal  amount  (as  defined  in  §  1.445- 
3(c)(3))  at  a  qualified  floating  rate  (as  defined 
in  §  1.1275-5(b)).  The  notional  principal 
amount  is  initially  established  at  80  percent 
of  the  cost  of  the  property.  As  each  payment 
of  rent  is  made,  the  notional  principal 
amount  is  reduced  (but  not  below  zero)  to  an 
amotmt  that  would  represent  the  outstanding 
principal  balance  of  a  loan  the  payments  on 
which  are  equal  to  the  monthly  payments  of 


rent.  As  of  the  agreement  date,  the  value  of 
the  qualified  floating  rate  is  9  percent. 
Although  G  did  not  incur  indebtedness 
specifically  for  the  purpose  of  acquiring  the 
property,  the  parties  agreed  to  the  adjustment 
provisions  in  order  to  compensate  G  for  its 
general  costs  of  borrowing. 

(ii)  The  adjustment  provision  produces  a 
schedule  of  rent  payments  that  is  virtually 
identical  to  the  schedule  that  would  have 
resulted  if  G  had  actually  borrowed  money  in 
an  amount  and  on  terms  identical  to  the 
terms  used  in  determining  interest  on  the 
notional  principal  amount  and  the 
adjustment  were  based  on  that  indebtedness. 
An  adjustment  based  on  actual  indebtedness 
of  the  lessor  would  have  been  a  variable 
interest  rate  provision  eligible  for  a  safe 
harbor  under  paragraph  (c)(3)(ii)(A)  of  this 
section.  Accordingly,  based  on  all  the  fects 
and  circimistances.  the  adjustment  provision 
did  not  have  as  one  of  its  principal  purposes 
the  avoidance  of  Federal  income  tax.  and 
thus  the  long-term  agreement  will  not  be 
treated  as  disqualified. 

Example  6.  (i)  X  and  Y  enter  into  a 
leaseback  for  a  5-ye&r  lease  of  personal 
property  beginning  on  January  1, 1998,  and 
ending  on  December  31,  2002.  The  rental 
agreement  provides  that  $0  of  rent  is 
allocated  to  years  1998. 1999,  and  2000,  and 
that  rent  of  $17,500,000  is  allocated  to  years 
2001  and  2002.  The  rental  agreement 
provides  that  the  rent  allocated  to  each  year 
is  payable  on  December  31  of  that  year. 
Assume  all  rental  periods  are  the  calendar 
year.  Assume  also  that  110  percent  of  the 
applicable  Federal  rate  based  on  annual 
compounding  is  12  percent. 

(ii)(A)  If  the  Commissioner  determines  that 
the  leaseback  is  disqualified,  the  constant 
rental  amount  is  computed  as  follows: 

(B)  Step  1  in  calculating  the  constant  rental 
amount  is>to  determine  the  present  value  of 
the  two  payments  due  tmder  the  rental 
agreement  as  follows: 


$21,051,536  = 


$17,500,000     $17,500,000 


(1.12)" 


(1.12)' 


(iii)  Because  no  amounts  of  rent  are 
payable  before  the  lease  term.  Step  2  in 
calculating  the  constant  rental  amount  is  to 
determine  the  present  value  as  of  the  first  day 
of  the  lease  term  of  $1  to  be  received  at  the 
end  of  each  rental  period  during  the  lease 
term.  This  results  in  a  present  value  of 
$3.6047762.  In  Step  3  the  amount  determined 
in  Step  1  is  divided  by  the  number  of  dollars 
determined  in  Step  2.  Thus,  the  constant 
rental  amount  is  $5,839,901  for  each  calendar 
year  during  the  lease  term  computed  as 
follows: 


$5,839,901  = 


$21,051,536 
3.6047762 


§1.467-4    Section  467  loan. 

(a)  In  general — (1)  Overview.  Except 
as  provided  in  paragraph  (a)(2)  of  this 
section,  the  section  467  loan  rules  of 
this  section  apply  to  a  section  467  rental 
agreement  if,  as  of  the  first  day  of  a 
rental  period,  there  is  a  difference 
between  the  amount  of  fixed  rent 
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payable  under  the  rental  agreement  on 
or  before  the  first  day  and  the  amount 
of  fixed  rent  required  to  be  accrued  in 
accordance  with  §  1.467-l(d)(2)  before 
the  first  day.  Paragraph  (b)  of  this 
section  provides  rules  for  computing  the 
principal  balance  of  a  section  467  loan 
at  the  beginning  of  any  rental  period. 
The  principal  balance  of  a  section  467 
loan  may  be  positive  or  negative.  For 
Federal  tax  purposes,  if  the  principal 
balance  is  positive,  the  amount 
represents  a  loan  from  the  lessor  to  the 
lessee,  emd  if  the  principal  balance  is 
negative,  the  amount  represents  a  loan 
from  the  lessee  to  the  lessor. 

(2)  No  section  467  loan  in  the  case  of 
certain  section  467  rental  agreements. 
Except  as  provided  in  paragraphs  (aK3} 
and  (4)  of  this  section,  this  section  does 
not  apply  to  section  467  rental 
agreements  that  provide  adequate 
interest  under  §  1.467-2(b)(l)(i) 
{agreements  with  no  deferred  or  prepaid 
rent)  or  §  1.467-2(b)(l)(ii)  (agreements 
with  deferred  or  prepaid  rent  that 
provide  adequate  stated  interest  at  a 
single  fixed  rate). 

(3)  Rental  agreements  subject  to 
constant  rental  accrual. 
Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  this 
section  applies  to  rental  agreements 
subject  to  constant  rental  accrual  imder 
§  1.467-3  (relating  to  disqualified 
leasebacks  or  long-term  agreements). 

(4)  Special  rule  in  applying  the 
pmvisions  of§1.467-7(e).  (f),  or  (g). 
Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  section 
467  loan  balances  must  be  computed  for 
section  467  rental  agreements  that  are 
not  subject  to  constant  rental  accrual 
under  §  1.467-3  and  that  provide 
adequate  interest  imder  §  1.467- 
2(b)(l)(i)  or  (ii),  but  only  for  purposes  of 
applying  the  provisions  of  §  1.467-7(e) 
(relating  to  dispositions  of  property 
subject  to  a  section  467  rental 
agreement),  §  1.467-7(f)  (relating  to 
assignments  by  lessees  and  lessee- 
financed  renewals),  and  §  1.467-7(g) 
(relating  to  modifications  of  rental 
agreements). 

(b)  Principal  balance — (1)  In  general. 
Except  as  provided  in  paragraph  {b)(2) 
of  this  section  or  in  §  1.467-7(e),  (f),  or 
(g),  the  principal  balance  of  the  section 
467  loan  at  the  beginning  of  a  rental 
period  equals — 

(i)  The  fixed  rent  accrued  in 
preceding  rental  periods; 

(ii)  Increased  by  the  sum  of — 

(A)  The  interest  on  fixed  rent 
includible  in  the  gross  income  of  the 
lessor  for  preceding  rental  periods;  and 

(B)  Any  amount  payable  by  the  lessor 
on  or  before  the  first  day  of  the  rental 


period  as  interest  on  prepaid  fixed  rent; 
and 
(iii)  Decreased  by  the  siun  of — 

(A)  The  interest  on  prepaid  fixed  rent 
includible  in  the  gross  income  of  the 
lessee  for  preceding  rental  periods;  and 

(B)  Any  amoimt  payable  oy  the  lessee 
on  or  before  the  first  day  of  the  rental 
period  as  fixed  rent  or  interest  thereon. 

(2)  Section  467  rental  agreements  that 
provide  for  prepaid  fixed  rent  and 
adequate  interest.  If  a  section  467  rental 
agreement  calls  for  prepaid  fixed  rent 
and  provides  adequate  interest  under 

§  1.467-2(b)(l)(iv),  the  principal  balance 
of  the  section  467  loan  at  the  beginning 
of  a  rental  period  equals  the  principal 
balance  determined  under  paragraph 
(b)(1)  of  this  section,  plus  the  fixed  rent 
accrued  for  that  rental  period. 

(3)  Timing  of  payments.  For  purposes 
of  this  paragraph  (b),  the  day  on  which 
an  amount  is  payable  is  determined 
under  the  rules  of  §  1. 467-1  (j)(2)(i)(B) 
through  (E)  and  §  1. 467-1  (j)(2)(ii). 

(c)  Yield— [1)  In  general— [i)  Method 
of  determining  yield.  Except  as  provided 
in  paragraphs  (c)(2)  and  (3)  of  this 
section,  the  yield  of  a  section  467  loan 
is  the  discount  rate  at  which  the  sum  of 
the  present  values  of  all  amounts 
payable  by  the  lessee  as  fixed  rent  and 
interest  on  fixed  rent,  plus  the  sum  of 
the  present  values  of  all  amounts 
payable  by  the  lessor  as  interest  on 
prepaid  fixed  rent,  equals  the  siun  of  the 
present  values  of  the  fixed  rent  that 
accrues  in  accordance  with  §  1.467- 
1(d)(2).  The  yield  must  be  constant  over 
the  term  of  the  section  467  rental 
agreement  and,  when  expressed  as  a 
percentage,  must  be  calculated  to  at 
least  two  decimal  places. 

(ii)  Method  of  stating  yield.  In 
determining  the  section  467  interest  for 
a  rental  period,  the  yield  of  the  section 
467  loan  must  be  stated  appropriately 
by  taking  into  account  the  length  of  tiie 
rental  period.  Section  1.1272-l(j), 
Example  1,  provides  a  formula  for 
converting  a  jdeld  based  on  a  period  of 
one  length  to  an  equivalent  yield  based 
on  a  period  of  a  different  length. 

(iiij  Rounding  adjustments.  Any 
adjustment  necessary  to  eliminate  the 
section  467  loan  because  of  roimding 
the  yield  to  two  or  more  decimal  places 
must  be  taken  into  account  as  an 
adjustment  to  the  section  467  interest 
for  the  final  rental  period  determined  as 
provided  in  paragraph  (e)  of  this 
section. 

(2)  Yield  of  section  467  rental 
agreements  for  which  constant  rental 
amount  or  proportional  rental  amount 
is  computed.  In  the  case  of  a  section  467 
rental  agreement  to  which  §  1.467- 
l(d)(2)(i)  or  (ii)  applies,  the  yield  of  the 
section  467  loan  equals  110  percent  of 


the  applicable  Federal  rate  (based  on  a 
compounding  period  equal  to  the  length 
of  the  rental  period). 

(3)  Yield  for  purposes  of  applying 
paragraph  (a)(4)  of  this  section.  For 
piuposes  of  applying  paragraph  (a)(4)  of 
this  section,  the  yield  of  the  section  467 
loan  balance  of  any  party,  or  prior  party, 
to  a  section  467  rental  agreement  for  a 
period  is  the  same  for  all  parties  and  is 
the  jield  that  results  in  the  net  accrual 
of  positive  or  negative  interest  for  that 
period  equal  to  the  amoimt  of  such 
interest  that  accrues  under  the  terms  of 
the  rental  agreement  for  that  period.  For 
example,  if  property  subject  to  a  section 
467  rental  agreement  is  sold 
(transferred)  and  the  beginning  section 
467  loan  balance  of  the  transferor  (as 
described  in  §  1.467-7(e)(2)(i))  is 
positive  and  the  beginning  section  467 
loan  balance  of  the  transferee  (as 
described  in  §  1.467-7(e)(2)(ii))  is 
negative,  the  yield  on  each  of  these  loan 
balances  for  any  period  is  the  same  for 
all  parties  and  is  the  yield  that  results 

in  the  net  accrual  of  positive  or  negative 
interest,  taking  into  account  the 
aggregate  positive  or  negative  interest  on 
the  section  467  loan  balances  of  both  the 
transferor  and  transferee,  equal  to  the 
amount  of  such  interest  that  accrues 
under  the  terms  of  the  rental  agreement 
for  that  period. 

(4)  Determination  of  present  values. 
The  rules  for  determining  present  value 
in  computing  the  yield  of  a  section  467 
loan  are  the  same  as  those  provided  in 
§  1.467-2(d)  for  computing  the 
proportional  rental  amount. 

(a)  Contingent  payments.  Except  as 
otherwise  required,  contingent 
payments  are  not  taken  into  account  in 
calculating  either  the  yield  or  the 
principal  balance  of  a  section  467  loan. 

(e)  Section  467  rental  agreements  that 
call  for  payments  before  or  after  the 
lease  term.  If  a  section  467  rental 
agreement  calls  for  the  payment  of  fixed 
rent  or  interest  thereon  before  the 
beginning  of  the  lease  term,  this  section 
is  applied  by  treating  the  period 
beginning  on  the  first  day  an  amount  is 
payable  and  ending  on  the  day  before 
the  beginning  of  the  first  rental  period 
of  the  lease  term  as  one  or  more  rental 
periods.  If  a  rental  agreement  calls  for 
the  payment  of  fixed  rent  or  interest 
thereon  after  the  end  of  the  lease  term, 
this  section  is  applied  by  treating  the 
period  beginning  on  the  day  after  the 
end  of  the  last  rental  period  of  the  lease 
term  and  ending  on  the  last  day  an 
amount  of  fixed  rent  or  interest  thereon 
is  payable  as  one  or  more  rental  periods. 
Rental  period  length  for  the  period 
before  die  lease  term  or  after  the  lease 
term  is  determined  in  accordance  with 
the  rules  of  §  1.467-l(j)(5). 
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(f)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  (i)(A)  A  leases  property  to  B  for 
a  three-year  period  beginning  on  January  1, 
2000.  and  ending  on  December  31,  2002.  The 
section  467  rentaJ  agreement  has  the 
following  rent  allocation  schedule  and 
payment  schedule: 


Rent 
allocation 

Payment 

2000 

$400,000 
600.000 
800,000 

2001  ....„ 

2002 

$1,800,000 

(B)  The  rental  agreement  requires  a  SI. 8 
million  payment  to  be  made  on  December  31. 
2002,  but  does  not  provide  for  interest  on 
deferred  rent.  Assimie  A  and  B  choose  the 
calendar  year  as  the  rental  period  length  and 
that  110  percent  of  the  applicable  Federal 
rate  based  on  annual  compounding  is  10 
percent.  Assume  also  that  the  agreement  is 
not  a  leaseback  or  long-term  agreement  and, 
therefore,  is  not  subject  to  constant  rental 
accrual. 

(ii)  Because  the  section  467  rental 
agreement  does  not  provide  adequate  interest 
under  §  1.467-2(b)  and  is  not  s.ubject  to 
constant  rental  accrual,  the  fixed  rent  that 
accrues  during  each  rental  period  is  the 
proportional  rental  amount  as  described  in 
§  1.467-2(c).  The  proportional  rental 
amounts  for  each  rental  period  are  as  follows: 

2000  $370,370.37 


2001 
2002 


555,555.56 
740,740.73 


(iii)  A  section  467ioan  arises  at  the 
beginning  of  the  second  rental  period 
because  the  rent  payable  on  or  before  that 
day  (zero)  is  less  than  the  fixed  rent  accrued 
under  §  1.467-1  (d)(2)  in  all  preceding  rental 
periods  ($370,370.37).  Under  paragraph  (c)(2) 
of  this  section,  the  yield  of  the  loan  is  equal 
to  110  percent  of  the  applicable  Federal  rate 
(10  percent  compounded  annually).  Because 
no  payments  are  treated  as  made  on  or  before 
the  first  day  of  the  second  rental  period,  the 
principal  balance  of  the  loan  at  the  begiiming 
of  the  second  rental  period  is  $370,370.37. 
The  interest  for  the  second  rental  period  on 
fixed  rent  is  $37,037.04  (.10  x  $370,370.37) 
and.  under  §  1.467-l(e)(3).  is  treated  as 
interest  income  of  the  lessor  and  as  an 
interest  expense  of  the  lessee. 

(iv)  Because  no  pajrments  are  made  on  or 
before  the  first  day  of  the  third  rental  period, 
the  principal  balance  of  the  loan  at  the 
beginning  of  the  third  rental  period  is  equal 
to  the  fixed  rent  accrued  during  the  first  and 
second  rental  periods  plus  the  lessor's 
interest  income  on  fixed  rent  for  the  second 
rental  period  ($962,962.97  =  $370,370.37  + 
$555,555.56  +  $37,037.04).  The  interest  for 
the  third  rental  period  on  fixed  rent  is 
$96,296.30  (.10  x  $962,962.97).  Thus,  the 
simi  of  the  fixed  rent  and  interest  on  fixed 
rent  for  the  three  rental  periods  is  equal  to 
the  total  amoimt  paid  over  the  lease  term 
(first  year  fixed  rent  accrual.  $370,370.37, 
plus  second  year  fixed  rent  and  interest 
accrual.  $555,555.56  +  $37,037.04.  plus  tiiird 


year  fixed  rent  and  interest  accrual. 
$740,740.73  -t-  $96,296.30.  equals 
$1,800,000).  B  takes  the  amounts  of  interest 
and  rent  into  account  as  interest  and  rent 
expense,  respectively,  and  A  takes  such 
amounts  into  account  as  interest  and  rent 
income,  respectively,  for  the  calendar  years 
identified  above,  regardless  of  their 
respective  overall  methods  of  accounting. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  §  1.467-2(f).  C  agrees  to  lease 
property  hoxa  D  for  five  years  beginning  on 
January  1. 2000.  and  ending  on  December  31, 
2004.  The  section  467  rental  agreement 
provides  that  rent  of  $100,000  accrues  in 
each  calendar  year  in  the  lease  term  and  that 
rent  of  $500,000  plus  $120,000  of  interest  is 
payable  on  December  31,  2004.  The  parties 
select  the  calendar  year  as  the  rental  period, 
and  110  percent  of  the  applicable  Federal 
rate  is  10  percent,  compounded  annually. 
The  rental  agreement  has  deferred  rent  but 
provides  adequate  interest  on  fixed  rent. 

(ii)(A)  Pursuant  to  paragraph  (c)(])  of  this 
section,  the  yield  of  the  section  467  loan  is 
10.775078%,  compounded  annually.  The 
following  is  a  schedule  of  the  rent  allocable 
to  each  rental  period  during  the  lease  term, 
the  balance  of  the  section  467  loan  as  of  the 
end  of  each  rental  period  (determined,  in  the 
case  of  the  calendar  year  2004,  without 
regard  to  the  single  payment  of  rent  and 
interest  in  the  amoimt  of  $620,000  payable 
on  the  last  day  of  the  lease  term),  and  the 
interest  on  the  section  467  loan  allocable  to 
each  rental  period: 


Calendar  year 

Section  467 
interest 

Section  467 
rent 

Section  467 
loan  balance 

2000 

$0 
10.775.08 
22,711.18 
35,933.41 
50,580.33 

$100,000.00 
100,000.00 
100.000.00 
100.000.00 
100.000.00 

$100,000.00 
210  775  08 

2001 „ 

2002 

333,486.26 
469,419.67 
620,000.00 

2003 „ 

2004 

(B)  C  takes  the  amounts  of  interest  and  rent 
into  account  as  expense  and  D  takes  such 
amounts  into  account  as  income  for  the 
calendar  years  identified  above,  regardless  of 
their  respective  overall  methods  of 
accoimting. 

§  1 .467-5    Section  467  rental  agreements 
with  variable  Interest 

(a)  Variable  interest  on  deferred  or 
prepaid  rent — (1)  In  general.  This 
section  provides  rules  for  computing 
section  467  rent  and  interest  in  the  case 
of  section  467  rental  agreements 
providing  variable  interest.  For 
purposes  of  this  section,  a  rental 
agreement  provides  for  variable  interest 
if  the  rental  agreement  provides  for 
stated  interest  that  is  paid  or 
compoimded  at  least  annually  at  a  rate 
or  rates  that  meet  the  requirements  of 
§  1.1275-5(a)(3)(i)(A)  or  (B)  and  (a)(4).  If 
a  section  467  rental  agreement  provides 
for  interest  that  is  neither  variable 
interest  nor  fixed  interest,  the  agreement 
provides  for  contingent  payments. 


(2)  Exceptions.  This  section  is  not 
applicable  to  section  467  rental 
agreements  that  provide  adequate 
interest  under  §  1.467-2(b)(l){i) 
(agreements  with  no  deferred  or  prepaid 
rent)  or  (b}(l)(ii)  (rental  agreements  with 
stated  interest  at  a  single  fixed  rate).  The 
exceptions  in  this  paragraph  (a)(2)  do 
not  apply  to  rental  agreements  subject  to 
constant  rental  accrual  under  §  1.467-3. 

(b)  Variable  rate  treated  as  fixed — (1) 
In  general.  If  a  section  467  rental 
agreement  provides  variable  interest — 

(i)  The  fixed  rate  substitutes 
(determined  in  the  same  manner  as 
tmder  §  1.1275-5(e),  treating  the 
agreement  date  as  the  issue  date)  for  the 
variable  rates  of  interest  on  deferred  or 
prepaid  fixed  rent  provided  by  the 
rental  agreement  must  be  used  in 
computing  the  proportional  rental 
amount  under  §  1.467-2(c),  the  constant 
rental  amount  under  §  1.467-3(d),  the 
principal  balance  of  a  section  467  loan 


under  §  1.467-4(b),  and  the  yield  of  a 
section  467  loan  imder  §  1.467-4(c);  and 

(ii)  The  interest  on  fixed  rent  for  any 
rental  period  is  equal  to  the  amoimt  that 
would  be  determined  imder  §  1.467- 
1(e)(2)  if  the  section  467  rental 
agreement  did  not  provide  variable 
interest,  using  the  fixed  rate  substitutes 
determined  luder  paragraph  (b)(l)(i]  of 
this  section  in  place  of  the  variable  rates 
called  for  by  the  rental  agreement,  plus 
the  variable  interest  adjustment  amoimt 
provided  in  paragraph  (b)(2)  of  this 
section. 

(2)  Variable  interest  adjustment 
amount — (i)  In  general.  The  variable 
interest  adjustment  amount  for  a  rental 
period  equals  the  difference  between — 

(A)  The  amoimt  of  interest  that, 
without  regard  to  section  467,  would 
have  accrued  during  the  rental  period 
under  the  terms  of  the  section  467  rental 
agreement;  and 

(B)  The  amount  of  interest  that, 
without  regard  to  section  467,  would 


« 
26866 Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18.  1999  /  Rules  Atfd'  Regulations 

have  accrued  during  the  rental  period 
under  the  terms  of  the  section  467  rental 
agreement  using  the  fixed  rate 
substitutes  determined  imder  paragraph 
(b)(l)(i)  of  this  section  in  place  of  &e 
variable  interest  rates  called  for  by  the 
rental  agreement. 

(ii)  Positive  or  negative  adjustment.  If 
the  amount  determined  imder  paragraph 
(b)(2)(i)(A)  of  this  section  is  greater  than 
the  amoimt  determined  under  paragraph 
(b)(2}(i)(B)  of  this  section,  the  variable 
interest  adjustment  amount  is  positive. 
If  the  amount  determined  under 
paragraph  (b)(2)(i)(A)  of  this  section  is 
less  than  the  amount  determined  imder 
paragraph  (b)(2)(i)(B)  of  this  section,  the 
variable  interest  adjustment  amount  is 
negative. 

(3)  Section  467  loan  balance.  The 
variable  interest  adjustment  amoimt  is 
not  taken  into  account  in  determining 
the  principal  balance  of  a  section  467 
loan  under  §  1.467-4{b).  Instead,  the 
section  467  loan  balance  is  computed  as 
if  all  amounts  payable  under  the  section 
467  rental  agreement  were  based  on  the 
fixed  rate  substitutes  determined  under 
paragraph  (b)(l)(i)  of  this  section. 

(c)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 


Example  I.  (i)  X  and  Y  enter  into  a  section 
467  rental  agreement  for  the  lease  of  personal 
property  beginning  on  January  1,  2000,  and 
ending  on  December  31,  2002.  The  rental 
agreement  allocates  $100,000  of  rent  to  2000. 
$200,000  to  2001,  and  $100,000  to  2002,  and 
requires  the  lessee  to  pay  all  $400,000  of  rent 
on  December  31.  2002.  The  rental  agreement 
requires  the  accrual  of  interest  on  unpaid 
accrued  rent  at  two  different  qualiHed 
floating  rates  (as  defined  in  §  1.1275-5(b)), 
one  for  2001  and  the  other  for  2002,  such 
interest  to  be  paid  on  December  31  of  the 
year  it  accrues.  The  rental  agreement 
provides  that  the  qualified  floating  rate  is  set 
at  a  current  valae  within  the  meaning  of 
§  1.1275-5(a}(4).  Assume  that  on  the 
agreement  date,  110  percent  of  the  applicable 
Federal  rate  is  10  percent,  compounded 
annually.  Assume  also  that  the  agreement  is 
not  a  leaseback  or  long-term  agreement  and, 
therefore,  is  not  subject  to  constant  rental 
accrual. 

(ii)  To  determine  if  the  section  467  rental 
agreement  provides  for  adequate  interest 
under  §  1.467-2(b).  §  1.467-2(b)(2)  requires 
the  use  of  fixed  rate  substitutes  (in  this 
example  determined  in  the  same  manner  as 
under  §  1.1275-5(e)(3)(i)  treating  the 
agreement  date  as  the  issue  date)  in  place  of 
the  variable  rates  called  for  by  the  rental 
agreement.  Assume  that  on  the  agreement 
date  the  qualified  floating  rates,  and  therefore 
the  fixed  rate  sul>stitutes.  relating  to  2001  and 


2002  are  10  and  15  percent  compounded 
annually.  Taking  into  account  the  fixed  rate 
substitutes,  the  sum  of  the  present  values  of 
all  amounts  payable  by  the  lessee  as  fixed 
rent  and  interest  thereon  is  greater  than  the 
sum  of  the  present  values  of  the  fixed  rent 
allocated  to  each  rental  period.  Accordingly, 
the  rental  agreement  provides  adequate 
interest  under  §  1.467-2(b)(l)(iii)  and  the 
fixed  rent  accruing  in  each  calendar  year 
during  the  rental  agreement  is  the  fixed  rent 
allocated  under  the  rental  agreement, 
(iii)  Because  the  section  467  rental 
agreement  provides  for  variable  interest  on 
unpaid  accrued  fixed  rent  at  qualified 
floating  rates  and  the  qualified  floating  rates 
are  set  at  a  current  value,  the  requirements 
of  §  1.1275-5(a)(3)(i)(A)  and  (4)  are  met  and 
the  rental  agreement  provides  for  variable 
interest  within  the  meaning  of  paragraph 
(a)(1)  of  this  section.  Therefore,  under 
paragraph  (b)(l)(i)  of  this  section,  the  yield  of 
the  section  467  loan  is  computed  based  on 
the  fixed  rate  substitutes.  Under  §  1.467-4(c). 
the  constant  yield  (rounded  to  two  decimal 
places)  equals  13.63  percent  compounded 
annually.  Based  on  the  fixed  rate  substitutes, 
the  fixed  rent,  interest  on  fixed  rent,  and  the 
principal  balance  of  the  section  467  loan,  for 
each  calendar  year  during  the  lease  term,  are 
as  follows: 


Accrued  rent 

Accrued 
interest 

Projected 
payment 

Cumulative 
loan 

2000  

$100,000 
200,000 
100,000 

$0 
13.630 
41,370 

$0 

(10,000) 

(445,000) 

$100,000 

303,630 

0 

2001  

2002  ., 

(iv)  To  ccmpute  the  actual  reported  interest 
on  fixed  ren.  for  each  calendar  year,  the 
variable  interest  adjustment  amount,  as 
descril)ed  in  paragraph  (b)(2)  of  this  section, 
must  be  added  to  the  accrued  interest 
determined  in  paragraph  (iii)  of  this  Example 
1.  Assume  that  the  variable  rates  for  2001  and 
2002  are  actually  11  and  14  percent, 
respectively.  Without  regard  to  section  467, 
the  interest  that  would  have  accrued  during 
each  calendar  year  under  the  terms  of  the 
section  467  rental  agreement,  and  the  interest 
that  would  have  accrued  under  the  terms  of 
the  rental  agreement  using  the  fixed  rate 
substitutes  determined  under  paragraph 
(b)(l)(i)  of  this  section  are  as  follows: 


2000 
2001 
2002 


Accrued  interest 
urxJer  rental 
agreement 


$0 
11.000 
42,000 


Accrued  interest 

using  fixed  rate 

suDstitutes 


$0 
10,000 
45,000 


(v)  Under  paragraph  (b)(2)  of  this  section, 
the  variable  interest  adjustment  amount  is 
$1,000  ($11,000 -$10,000)  for  2001  and  is 
-$3,000  ($42,000 -$45,000)  for  2002.  Thus, 
under  paragraph  (b)(l)(ii)  of  this  section,  the 
actual  interest  on  fixed  rent  for  2001  is 
$14,630  ($13,630  +  $1,000)  aijd  for  2002  is 
$38,370  ($41,370  -  $3,000). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1  except  that  110  percent  of  the 
applicable  Federal  rate  is  15  percent 
compounded  annually  and  the  section  467 
rental  agreement  does  not  provide  adequate 
interest  under  §  1.467-2(b).  Consequently, 
the  fixed  rent  for  each  calendar  year  during 
the  lease  is  the  proportional  rental  amount. 

(ii)  The  sum  of  the  present  values  of  the 
fixed  rent  provided  for  each  calendar  year 
during  the  lease  term,  discounted  at  15 
percent  compounded  annually,  equals 
$303,936.87. 

(iii)(A)  Paragraph  (b)(l)(i)  of  this  section 
requires  the  proportional  rental  amount  to  be 
computed  based  on  the  assumption  that 


interest  will  accrue  and  be  paid  based  on  the 
fixed  rate  substitutes.  Thus,  the  sum  of  the 
present  values  of  the  projected  payments 
under  the  section  467  rental  agreement 
equals  $300,156.16,  computed  as  follows: 

$  10,000/(1.15)2=$     7,561.44 

445,000/(1.15)^=    292,594.72 

$300,156.16 

(B)  The  fraction  for  computing  the 
proportional  rental  amount  equals  .9875609 
($300,156.16/$303,936.87). 

(iv)  Based  on  the  fixed  rate  substitutes,  the 
fixed  rent,  interest  on  fixed  rent,  and  the 
balance  of  the  section  467  loan  for  each 
calendar  year  during  the  lease  term  are  as 
follows: 


Proportional 
rent 

Accrued 
interest 

Projected 
payment 

Cumulative 
loan 

2000  

$98,756.09 

197,512.18 

98,756.09 

$0.00 
14,813.41 
45,162.23' 

$0 

(10,000) 

(445,000) 

$98,756.09 

301,081.68 

0.00 

2001  „ 

2002  „ 

\ 
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(v)  The  variable  interest  adjustment 
amount  in  this  example  is  the  same  as  in 
Example  1.  Under  paragraph  (b)(l)(ii)  of  this 
section,  the  actual  interest  on  fixed  rent  for 
2001  is  $15,813.41  ($14,813.41  +  $1,000)  and 
for  2002  is  $42,162.23  ($45,162.23  -$3,000). 

§  1 .467-6    Section  467  rental  agreements 
with  contingent  payments.  [ReMrved]. 

S 1 .467-7    Section  467  recapture  and  other 
rules  relating  to  dispositions  and 
modifications. 

(a)  Section  467  recapture. 
Notwithstanding  any  other  provision  of 
the  Internal  Revenue  Code,  except  as 
provided  in  paragraph  (c)  of  this 
section,  a  lessor  disposing  of  property  in 
a  transaction  to  which  this  paragraph  (a) 
applies  must  recognize  the  recapture 
amount  (determined  under  paragraph 
(b)  of  this  section)  and  treat  that  amoimt 
as  ordinary  income.  This  paragraph  (a) 
applies  to  any  disposition  of  property 
subject  to  a  section  467  rental  agreement 
that— 

(1)  Is  a  leaseback  (as  defined  in 
§  1.467-3{b){2))  or  a  long-term 
agreement  (as  defined  in  §  1.467- 
3(b)(3)): 

(2)  Is  not  disqualified  imder  §  1.467- 
3(b)(1);  and 

(3)  Allocates  to  any  rental  period 
fixed  rent  that,  when  annualized, 
exceeds  the  annualized  fixed  rent 
allocated  to  any  preceding  rental  period. 

(b)  Recapture  amount— {1)  In  general. 
The  recapture  amoimt  for  a  disposition 
is  the  lesser  of— 

(i)  The  prior  imderstated  inclusion 
(determined  under  paragraph  (b)(2)  of 
this  section);  or 

(ii)  The  section  467  gain  (determined 
under  paragraph  (b)(3)  of  this  section). 

(2)  Prior  understated  inclusion.  The 
prior  understated  inclusion  is  the  excess 
(if  any)  of — 

(i)  The  aggregate  amount  of  section 
467  rent  and  section  467  interest  for  the 
period  during  which  the  lessor  held  the 
property,  determined  as  if  the  section 
467  rental  agreement  were  a  disqualified 
leaseback  or  long-term  agreement 
subject  to  constant  rental  accrual  under 
§  1.467-3;  over 

(ii)  The  aggregate  amoimt  of  section 
467  rent  and  section  467  interest 
accrued  by  the  lessor  during  that  period. 

(3)  Section  467  gain — (i)  bi  general. 
Except  as  otherwise  provided  in 
paragraph  (b)(3)(ii)  of  this  section,  the 
section  467  gain  is  the  excess  (if  any) 
of— 

(A)  The  amount  realized  firom  the 
disposition;  over 

(B)  The  sum  of  the  adjusted  basis  of 
the  property  and  the  amount  of  any  gain 
from  the  disposition  that  is  treated  as 
ordinary  income  imder  any  provision  of 
subtitle  A  of  the  Internal  Revenue  Code 


other  than  section  467(c)  (for  example, 
section  1245  or  1250). 

(ii)  Certain  dispositions.  In  the  case  of 
a  disposition  that  is  not  a  sale  or 
exchange,  the  section  467  gain  is  the 
excess  (if  any)  of  the  fair  market  value 
of  the  property  on  the  date  of 
disposition  over  the  amount  determined 
imder  paragraph  (b)(3)(i)(B)  of  this 
section. 

(c)  Special  rules — (1)  Gifts.  Paragraph 
(a)  of  this  section  does  not  apply  to  a 
disposition  by  gift.  However,  see 
paragraph  (c)(4)  of  this  section  for 
dispositions  by  transferees.  If  a 
disposition  is  in  part  a  sale  or  exchange 
and  in  part  a  gift,  paragraph  (a)  of  this 
section  applies  to  the  disposition  but 
the  prior  understated  inclusion  is 
determined  by  taking  into  account  only 
section  467  rent  and  section  467  interest 
properly  allocable  to  the  portion  of  the 
property  not  disposed  of  by  gift. 

(2)  Dispositions  at  death.  Paragraph 
(a)  of  this  section  does  not  apply  to  a 
disposition  if  the  basis  of  the  property 
in  the  hands  of  the  transferee  is 
determined  under  section  1014(a).  This 
paragraph  (c)(2)  does  not  apply  to 
property  which  constitutes  a  right  to 
receive  an  item  of  income  in  respect  of 
a  decedent.  See  sections  691  and 
1014(c). 

»(3)  Certain  tax-free  exchanges — (i)  In 
general.  The  recapture  amount  in  the 
case  of  a  disposition  to  which  this 
paragraph  (c)(3)  applies  is  limited  to  the 
amount  of  gain  recognized  to  the 
transferor  (determined  without  regard  to 
paragraph  (a)  of  this  section),  reduced 
by  the  amount  of  any  gain  from  the 
disposition  that  is  treated  as  ordinary 
income  under  any  provision  of  subtitle 
A  of  the  Internal  Revenue  Code  other 
than  section  467(c).  However,  see 
paragraph  (c)(4)  of  this  section  for 
dispositions  by  transferees. 

(ii)  Dispositions  covered — (A)  In 
general.  Except  as  provided  in 
paragraph  {c){3)(ii)(B)  of  this  section, 
this  paragraph  (c)(3)  applies  to  a 
disposition  of  property  if  the  basis  of  the 
property  in  the  hands  of  the  transferee 
is  determined  by  reference  to  its  basis  in 
the  hands  of  the  transferor  by  reason  of 
the  application  of  section  332,  351,  361, 
721,  or  731. 

(B)  Transfers  to  certain  tax-exempt 
organizations.  This  paragraph  (c)(3) 
does  not  apply  to  a  disposition  to  an 
organization  (other  than  a  cooperative 
described  in  section  521)  which  is 
exempt  from  tax  imposed  by  chapter  1 , 
subtitle  A  of  the  Internal  Revenue  Code 
(a  tax-exempt  entity)  except  to  the 
extent  the  property  is  used  in  an  actii-ity 
the  income  from  which  is  subject  to  tax 
under  section  511(a)  (a  section  511(a) 
activity).  However,  if  assets  used  to  any 


extent  in  a  section  511(a)  activity  are 
disposed  of  by  the  tax-exempt  entity, 
then,  notwithstanding  any  other 
provision  of  law  (except  section  1031  or 
section  1033)  the  recapture  amount  with 
respect  to  such  disposition,  to  the  extent 
attributable  under  paragraph  (c)(4)  of 
this  section  to  the  period  of  the 
transferor's  ownership  of  the  property 
prior  to  the  first  disposition,  shall  be 
included  in  the  tax-exempt  entity's 
unrelated  business  taxable  income.  To 
the  extent  that  the  tax-exempt  entity 
ceases  to  use  the  property  in  a  section 
511(a)  activity,  the  entity  will  be  treated 
for  purposes  of  this  paragraph  (c)(3)  and 
paragraph  (c)(4)  of  this  section  as  having 
disposed  of  the  property  to  such  extent 
on  the  date  of  the  cessation. 

(4)  Dispositions  by  transferee.  If  the 
recapture  amount  with  respect  to  a 
disposition  of  property  (the  first 
disposition)  is  limited  under  paragraph 
(c)(1)  or  (3)  of  this  section  and  the 
transferee  subsequently  disposes  of  the 
property  in  a  transaction  to  which 
paragraph  (a)  of  this  section  applies,  the 
prior  imderstated  inclusion  determined 
under  paragraph  (b)(2)  of  this  section  is 
computed  by  taking  into  account  the 
amounts  attributable  to  the  period  of  the 
transferor's  ownership  of  the  property 
prior  to  the  first  disposition.  Thus,  for 
example,  the  section  467  rent  and 
section  467  interest  that  would  have 
been  taken  into  account  by  the 
transferee  if  the  section  467  rental 
agreement  were  a  disqualified  leaseback 
or  long-term  agreement  subject  to 
constant  rental  accrual  include  the 
amounts  that  would  have  been  taken 
into  account  by  the  transferor,  and  the 
aggregate  amount  of  section  467  rent 
and  section  467  interest  accrued  by  the 
transferee  includes  the  aggregate 
amount  of  section  467  rent  and  section 
467  interest  that  was  taken  into  account 
by  the  transferor.  The  prior  understated 
inclusion  determined  under  this 
paragraph  (c)(4)  must  be  reduced  by  any 
recapture  amount  taken  into  account 
under  paragraph  (a)  of  this  section  by 
the  transferor. 

(5)  Like-kind  exchanges  and 
involuntary  conversions.  If  property  is 
disposed  of  or  converted  and,  before  the 
application  of  paragraph  (a)  of  this 
section,  gain  is  not  recognized  in  whole 
or  in  part  under  section  1031  or  1033, 
then  the  amount  of  section  467  gain 
taken  into  account  by  the  lessor  is 
limited  to  the  sum  of — 

(i)  The  amount  of  gain  recognized  on 
the  disposition  or  conversion  of  the 
property  (determined  without  regard  to 
paragraph  (a)  of  this  section);  and 

(ii)  The  fair  market  value  of  property 
acquired  that  is  not  subject  to  the  same 
section  467  rental  agreement  and  that  is 
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not  taken  into  account  under  paragraph 
{c)(5)(i)  of  this  section. 

(6)  Installment  sales.  In  the  case  of  an 
instalhnent  sale  of  property  to  which 
paragraph  (a)  of  this  section  applies — 

(i)  The  recapture  amount  is 
recognized  and  treated  as  ordinary 
income  in  the  year  of  the  disposition; 
and 

(ii)  Any  gain  in  excess  of  the 
recapture  amount  is  reported  imder  the 
installment  method  of  accoimting  if  and 
to  the  extent  that  method  is  otherwise 
available  under  section  453. 

(7)  Dispositions  covered  by  section 
170(e).  341(e)(l2),  or  751(c).  For 
purposes  of  sections  170(e),  341(e)(12), 
and  751(c),  amounts  treated  as  ordinary 
income  under  paragraph  (a)  of  this 
section  must  be  treated  in  the  same 
manner  as  amounts  treated  as  ordinary 
income  under  section  1245  or  1250. 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(a),  (b),  and  (c)  of  this  section.  In  each 
of  these  examples  the  transferor  of 
property  subject  to  a  section  467  rental 
agreement  is  entitled  to  the  rent  for  the 
day  of  the  disposition.  The  examples  are 
as  follows: 

Example  l.  (i)(A)  X  and  Y  enter  into  a 
section  467  rental  agreement  for  a  5-year 
lease  of  personal  property  beginning  on 
January  1,  2000,  and  ending  on  December  31, 
2004.  The  rental  agreement  provides  that  the 
calendar  year  will  be  the  rental  period  and 
that  rents  accrue  and  are  paid  in  the 
following  pattern: 


Allocation 

Payment 

2000 

$0 

$0 

2001  

87,500 

0 

2002 

87.500 

175,000 

2003 

87,500 

175,000 

2004 

87,500 

0 

(B)  Assume  that  both  X  and  Y  are  calendar 
year  taxpayers  and  that  1 10  percent  of  the 
applicable  Federal  rate  is  11  percent, 
compounded  annually.  Assume  also  that  the 
rental  agreement  is  a  long-term  agreement  (as 
defined  in  §  1.467-3(b)(3)),  but  it  is  not  a 
disqualified  leaseback  or  long-term 
agreement.  Further,  because  the  agreement 
does  not  provide  prepaid  or  deferred  rent, 
proportional  rental  accrual  is  not  applicable. 
(See  §  1.467-2(b)(l)(i)).  Therefore,  the  rent 
taken  into  account  under  §  1.46 7-1  (d)(2)  is 
the  fixed  rent  allocated  to  the  rental  periods 
under  Sl.467-l(c)(2)(ii). 

(ii)  On  December  31,  2000,  X  sells  the 
property  subject  to  the  section  467  rental 
agreement  to  an  unrelated  person  for 
$575,000.  At  the  time  of  the  sale,  X's  adjusted 
basis  in  the  property  is  $175,000.  Thus,  X's 
gain  on  the  sale  of  the  property  is  $400,000. 
Assume  that  $175,000  of  this  gain  would  be 
treated  as  ordinary  income  under  provisions 
of  the  Internal  Revenue  Code  other  than 
section  467(c).  Under  paragraph  (a)  of  this 
section,  X  is  required  to  take  the  recapture 


amount  into  account  as  ordinary  income. 
Under  paragraph  (b)  of  this  section,  the 
recapture  amount  is  the  lesser  of  the  prior 
understated  inclusion  or  the  section  467  gain. 
(iii)(A)  In  computing  the  prior  understated 
inclusion  under  paragraph  (b)(2)  of  this 
section,  assume  that  the  section  467  rent  and 
section  467  interest  (based  on  constant  rental 
accrual)  would  be  taken  into  account  as 
follows  if  the  section  467  rental  agreement 
were  a  disqualiiied  long-term  agreement: 


2000 
2001 
2002 
2003 
2004 


Section  467 

Section  467 

rent 

interest 

$65,812.55 

$0 

65,812.55 

7,239.38 

•    65,812.55 

15,275.09 

65,812.55 

4,944.73 

65,812.55 

(6,521.95) 

(B)  The  total  amount  of  section  467  rent 
and  section  467  interest  for  2000,  based  on 
constant  rental  accrual,  is  $65,812.55.  Since 
X  did  not  take  any  section  467  rent  or  section 
467  interest  into  account  in  2000,  the  prior 
understated  inclusion  is  also  $65,812.55.  X's 
section  467  gain  is  $225,000,  which  is  the 
excess  of  the  gain  realized  ($400,000)  over 
the  amount  of  that  gain  treated  as  ordinary 
income  under  non-section  467  provisions 
($175,000).  Accordingly,  the  recapture 
amount  (the  lesser  of  the  prior  tmderstated 
inclusion  or  the  section  467  gain)  treated  as 
ordinary  income  is  $65,812.55. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  section  467  rent^ 
agreement  specifies  that  rents  accrue  and  are 
paid  in  the  following  pattern: 


Allocation 

Payment 

2000 

$60,000 

$0 

2001  

65,000 

0 

2002  

70,000 

175,000 

2003 

75,000 

175.000 

2004  

80,000 

0 

(ii)(A)  Assume  the  section  467  rental 
agreement  does  not  provide  for  adequate 
interest  under  §  1.467-2(b),  and,  therefore, 
the  fixed  rent  for  a  rental  period  is  the 
proportional  rental  amount.  See  §  1.467- 
l(d)(2)(ii).  Under  §1.467-2(c),  the  following 
amounts  would  be  required  to  be  taken  into 
accoimt: 


Section  467 

Section  467  in- 

rent 

terest 

2000 

$57,260.43 

$0 

2001  

62,032.13 

6,298.65 

2002  

66.803.83 

13,815.03 

2003 

71,575.53 

3,433.11 

2004 

76,347.23 

(7,565.94) 

(B)  The  amount  of  section  467  rent  and 
section  467  interest  taken  into  account  by  X 
for  2000  is  $57,260.43.  Thus,  the  prior 
understated  inclusion  is  $8,552.12  (the 
excess  of  the  amount  of  section  467  rent  and 
section  467  interest  based  on  constant  rental 
accrual  for  2000,  $65,812.55,  over  the  amount 
of  section  467  rent  and  section  467  interest 
actually  taken  into  account,  $57,260.43). 
Since  the  prior  understated  inclusion  is  less 


than  the  section  467  gain  ($225,000,  as 
determined  in  Example  2(iii)(B)),  the 
recapture  amount  treated  as  ordinary  income 
is  also  $8,552.12. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  I,  except  that,  instead  of  selling  the 
property,  X  transfers  the  property  to  S  on 
December  31,  2002,  in  exchange  for  stock  of 
S  in  a  transaction  that  meets  the 
requirements  of  section  351(a).  Under 
paragraph  (c)(3)  of  this  section,  because  of 
the  application  of  section  351,  X  is  not 
required  to  take  into  account  any  section  467 
recapture. 

(ii)  On  December  31,  2003,  S  sells  the 
property  subject  to  the  section  467  rental 
agreement  to  an  unrelated  person  for 
$450,000.  At  the  time  of  the  sale,  S's  adjusted 
basis  in  the  property  is  $105,000.  Thus,  S's 
gain  on  the  sale  of  the  property  is  $345,000. 
Assume  that  $245,000  of  this  gain  would  be 
treated  as  ordinary  income  under  provisions 
of  the  Internal  Revenue  Code  other  than 
section  467(c).  Under  paragraph  (a)  of  this 
section,  S  is  required  to  take  the  recapture 
amoimt  into  account  as  ordinary  income 
which,  under  paragraph  (b)  of  this  section,  is 
the  lesser  of  the  prior  understated  inclusion 
or  the  section  467  gain. 

(iii)  S  owned  the  property  in  2003  and, 
imder  paragraph  (c)(4)  of  this  section,  for 
purposes  of  determining  S's  prior 
understated  inclusion,  S  is  treated  as  if  it  had 
owned  the  property  during  the  years  2000 
through  2002.  In  computing  S's  prior 
understated  inclusion  under  paragraph  (b)(2) 
of  this  section,  the  section  467  rent  and 
section  467  interest  based  on  constant  rental 
accrual  are  the  same  as  the  amounts  set  forth 
in  the  schedule  in  Example  I(iii)(A).  Thus, 
the  constant  rental  amount  for  2000,  2001, 
2002,  and  2003  is  $290,709.40  ((4  x 
$65,812.55)  +  $7,239.38  +  $15,275.09  + 
$4,944.73).  The  section  467  rent  and  section 
467  interest  actually  taken  into  account  prior 
to  the  disp()sition  is  $262,500.  Thus,  S's  prior 
understated  inclusion  is  $28,209.40 
($290,709.40  minus  $262,500  (3  x  $87,500)). 
S's  section  467  gain  is  $100,000,  the 
difference  between  the  gain  realized  on  the 
disposition  ($345,000)  and  the  amount  of 
gain  that  is  treated  as  ordinary  income  under 
non-section  467  Code  provisions  ($245,000). 
Accordingly,  S's  recapture  amount,  the  lesser 
of  the  prior  understated  inclusion  or  the 
section  467  gain,  is  $28,209.40. 

(e)  Other  rules  relating  to 
dispositions — (1)  In  general.  If  there  is  a 
sale,  exchange,  or  other  disposition  of 
property  subject  to  a  section  467  rental 
agreement  (the  transfer),  the  section  467 
rent  and,  if  applicable,  section  467 
interest  for  a  period  are  taken  into 
account  by  the  owner  of  the  property 
during  the  period.  The  following  rules 
apply  in  determining  the  section  467 
rent  and  section  467  interest  for  the 
portion  of  the  rental  period  ending 
immediately  prior  to  the  transfer: 

(i)  The  section  467  rent  and  section 
467  interest  for  the  portion  of  the  rental 
period  ending  immediately  prior  to  the 
transfer  are  a  pro  rata  portion  of  the 
section  467  rent  and  the  section  467 
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interest,  respectively,  for  the  rental 
period.  Such  amotmts  are  also  taken 
into  accoimt  in  determining  the 
transferor's  section  467  loan  balance, 
prior  to  any  adjustment  thereof  that  may 
be  required  imder  paragraph  (h)  of  this 
section,  immediately  before  the  transfer. 

(ii)  If  the  transferor  of  the  property  is 
entitled  to  the  rent  for  the  day  of 
transfer,  the  transfer  is  treated  as 
ocouring  at  the  end  of  the  day  of  the 
transfer. 

(iii)  If  the  transferee  of  the  property  is 
entitled  to  the  rent  for.the  day  of 
transfer,  the  transfer  is  treated  as 
occurring  at  the  beginning  of  the  day  of 
the  transfer. 

(2)  Treatment  of  section  467  loan.  If 
there  is  a  transfer  described  in 
paragraph  (e)(1)  of  this  section,  the 
following  rules  apply  in  determining  the 
transferor's  and  the  transferee's  section 
467  loans  for  the  period  after  the 
transfer,  the  amoimt  realized  by  the 
transferor,  and  the  transferee's  basis  in 
the  property: 

(i)  The  beginning  balance  of  the 
transferor's  section  467  loan  is  equal  to 
the  net  present  value  at  the  time  of  the 
transfer  (but  after  giving  effect  to  the 
transfer)  of  all  subsequent  amounts 
payable  as  fixed  rent  and  interest  on 
fixed  rent  to  the  transferor  and  all 


subsequent  amoimts  payable  as  interest 
on  prepaid  fixed  rent  by  the  transferor. 
The  transferor  must  continue  to  take 
into  account  interest  on  the  transferor's 
section  467  loan  balance  after  the  date 
of  the  transfer. 

(ii)  The  beginning  balance  of  the 
transferee's  section  467  loan  is  equal  to 
the  principal  balance  of  the  transferor's 
section  467  loan  inunediately  before  the 
transfer  reduced  (below  zero,  if 
appropriate)  by  the  beginning  balance  of 
the  transferor's  section  467  loan. 
Amoimts  payable  to  the  transferor  are 
not  taken  into  account  in  adjusting  the 
transferee's  section  467  loan  balance. 

(iii)  If  the  beginning  balance  of  the 
transferee's  section  467  loan  is  negative, 
the  transferor  and  transferee  must  treat 
the  balance  as  a  liability  that  is  either 
assumed  in  connection  with  the  transfer 
of  the  property  or  secured  by  the 
property  acquired  subject  to  the 
liability.  If  the  beginning  balance  of  the 
transferee's  section  467  loan  is  positive, 
the  transferor  and  transferee  must  treat 
the  balance  as  an  additional  asset 
acquired  in  connection  with  the  transfer 
of  the  property.  In  the  case  of  a  positive 
beginning  balance  of  the  transferee's 
section  467  loan,  the  transferee  will 
have  an  initial  cost  basis  in  the  section 
467  loan  equal  to  the  lesser  of  the 


beginning  balance  of  the  loan  or  the 
aggregate  consideration  for  the  transfer 
of  the  property  subject  to  the  section 
467  rental  agreement  and  the  transfer  of 
the  transferor's  interest  in  the  section 
467  loan. 

(3)  [Reserved]. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e).  In  each  of  these  examples 
the  transferor  of  property  subject  to  a 
section  467  rental  agreement  is  entitled 
to  the  rent  for  the  day  of  the  transfer. 
The  examples  are  as  follows: 

Example  1.  (i)  Q  and  R  enter  into  a  section 
467  rental  agreement  for  a  5-year  lease  of 
personal  property  beginning  on  January  1. 
2000,  and  ending  on  December  31.  2004.  The 
rental  agreement  provides  that  $0  of  rent  is 
allocated  to  2000,  2001,  and  2002,  and 
$1,750,000  is  allocated  to  each  of  the  years 
2003  and  2004.  The  rental  agreement 
provides  that  the  calendar  year  will  be  the 
rental  period  and  that  the  rent  allocated  to 
each  calendar  year  is  ptayable  on  the  last  day 
of  that  calendar  year.  Assume  that  both  Q 
and  R  are  calendar  year  taxpayers  and  that 
110  percent  of  the  applicable  Federal  rate  is 
11  percent,  compounded  annually.  Assume 
further  that  the  rental  agreement  is  a 
disqualified  long-term  agreement  (as  defined 
in  §  1.467-3(b)(3))  and  that  the  secUon  467 
rent,  the  section  467  interest,  and  the  secrtion 
467  loan  balance  would  be  the  following 
amounts: 


Calendar  year 

Payment 

Section  467  inter- 
est 

Section  467  rent 

Section  467  loan 
balance 

2000 

$0 
0 
0 

1.750,000.00 
1.750,000.00 

$0 

65,219.65 

137,613.45 

217.970.58 

114,666.97 

$592,905.87 
592,905.87 
592,905.87 
592,905.87 
592,905.87 

$592,905.87 
1.251,031.39 
1,981,550.71 
1,042,427.16 
0 

2001 „.„ 

2002 

2003  „ 

2004 

(ii)  On  December  31,  2002,  Q  sells  the 
property  subject  to  the  section  467  rental 
agreement  to  P,  an  unrelated  person,  for 
S3.000.000.  Q  does  not  retain  the  ri^t  to 
receive  any  amounts  payable  by  R  under  the 
rental  agreement  after  the  date  of  sale,  but  the 
agreement  is  not  otherwise  modified.  At  the 
time  of  the  sale,  Q's  adjusted  basis  in  the 
property  is  $975,000.  Assume  that,  under 
§  1.467-1  (f)(7),  the  disposition  is  not  a 
substantial  modification.  Further,  the 
Conmiissioner  does  not  determine  that  the 
treatment  of  the  agreement  as  a  disqualified 
long-term  agreement  should  be  changed  and. 
tinder  §  1.467-l(f)(4)(iii),  the  agreement 
remains  subject  to  constant  rental  accrual. 
Thus,  under  paragraph  (g)(2)(iii)  of  this 
section,  section  467  rent  and  section  467 
interest  for  periods  after  the  disposition  will 
be  taken  into  account  on  the  basis  of  constant 
rental  accrual  applied  to  the  terms  of  the 
entire  agreement  (as  modified). 

(iii)  Under  paragraph  (e)(2)(ii)  of  this 
section,  the  beginning  balance  of  P's  section 
467  loan  is  $1,981,550.71.  P's  section  467 
loan  balance  is  computed  by  reducing  the 
balance  of  the  section  467  loan  immediately 


before  the  transfer  ($1,981,550.71)  by  the 
beginning  balance  of  the  transferor's  section 
467  loan  (SO  because  Q  does  not  retain  the 
right  to  receive  any  amounts  payable  under 
the  rental  agreement  subsequent  to  the 
transfer). 

(iv)  Q  vtrill  be  treated  as  if  it  had  received 
$1,981,550.71  from  the  disposition  of  the 
section  467  loan  and  $1,018,449.29  from  the 
sale  of  the  property  subject  to  the  rental 
agreement.  Thus,  Q's  gain  on  the  sale  of  the 
property  is  $43,449.29  ($1,018,449.29 
amount  realized  less  $975,000  adjusted 
basis).  Q's  gain  is  not  subject  to  the  recapture 
provisions  of  section  467(c)  and  paragraph  (a) 
of  this  section  because  the  rental  agreement 
was  disqualified  under  §  1.467-3(b)(l)  and, 
thus,  the  requirement  of  paragraph  (a)(2)  of 
this  section  is  not  met.  Q  recognizes  no  gain 
on  the  disposition  of  the  section  467  loan 
because  Q's  basis  in  the  loan  equals  the 
amotmt  considered  received  for  the  loan. 
Further,  Q  does  not  take  into  account  any  of 
the  section  467  rent  or  section  467  interest 
attributable  to  periods  after  the  transfer  of  the 
property. 


(v)  P  is  treated  as  if  it  had  acquired  the. 
property  and  the  positive  balance  in  the 
transferee's  section  467  loan.  P's  cost  basis  in 
the  property  is  $1,018,449.29,  and  its  cost 
basis  in  the  section  467  loan  immediately 
following  the  transfer  is  $1,981,550.71.  P 
takes  section  467  rent  and  section  467 
interest  into  account  for  the  calendar  years 
2002  and  2003  imder  the  constant  rental 
accrual  method  and,  accordingly,  treats 
payments  received  under  the  rental 
agreement  as  recoveries  of  the  principal 
balance  of  the  section  467  loan  (as  adjusted 
from  time  to  time). 

Example  2.  (i)  The  fects  are  the  same  as 
Example  1,  except  that  on  December  31, 
2002,  Q  transfers  the  property  to  P  in 
exchange  for  stock  of  P  having  a  fair  market 
value  of  $3,000,000  and  the  transaction  meets 
the  requirements  of  section  351(a). 

(iij  Q  is  treated  as  having  transferred  two 
assets  to  P,  the  property  subject  to  the  rental 
agreement  and  the  positive  balance  of  the 
section  467  loan.  Under  section  351(a), 
because  only  stock  of  P  is  received  by  Q.  Q 
does  not  recognize  any  of  the  gain  realized 
on  the  transaction.  Pursuant  to  secUon 
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358(a),  the  basis  of  Q  in  the  P  stock  received 
in  the  exchange  is  the  same  as  the  aggregate 
basis  of  the  property  exchanged,  or 
$2,956,550.71  (the  sum  of  the  balance  of  the 
section  467  loan,  $1,981,550.71,  and  the 
adjusted  basis  of  the  property,  $975,000).  Q 
does  not  take  into  account  any  of  the  section 
467  rent  or  section  467  interest  attributable 
to  periods  after  the  transfer  of  the  property. 

(iii)  P  is  treated  as  if  it  had  acquired  the 
property  and  the  positive  balance  in  the 
transferee's  section  467  loan  in  the 
transaction.  Pursuant  to  section  362(a),  P's 
basis  in  each  asset  is  the  same  as  the  basis 
of  Q  immediately  preceding  the  transfer. 
Thus,  the  basis  of  P  in  the  property  subject 
to  the  rental  agreement  is  $975,000,  and  the 
basis  of  P  in  the  section  467  loan 
immediately  following  the  transfer  is 
$1,981,550.71.  P  takes  section  467  rent  and 
section  467  interest  info  accoimt  for  the 
calendar  years  2003  and  2004  under  the 
constant  rental  accrual  method  and, 
accordingly,  treats  payments  received  under 
the  rental  agreement  as  recoveries  of  the 
principal  balance  of  the  section  467  loan  (as 
adjusted  from  time  to  time).    - 

(f)  Treatment  of  assignments  by  lessee 
and  lessee-financed  renewals — (1) 
Substitute  lessee  use.  If  a  lessee  assigns 
its  interest  in  a  section  467  rental 
agreement  to  a  substitute  lessee,  or  if  a 
period  when  a  substitute  lessee  has  the 
use  of  property  subject  to  a  section  467 
rental  agreement  is  otherwise  included 
in  the  lease  term  under  §  1.467-l(h)(6), 
the  section  467  rent  for  a  period  is  taken 
into  account  by  the  person  having  the 
use  of  the  property  during  the  period. 
The  following  rules  apply  in 
determining  the  section  467  rent  and 
section  467  interest  for  the  portion  of 
the  rental  period  ending  immediately 
prior  to  the  assignment: 

(i)  The  section  467  rent  and  section 
467  interest  for  the  portion  of  the  rental 
period  ending  immediately  prior  to  the 
assignment  are  a  pro  rata  portion  of  the 
section  467  rent  and  the  section  467 
interest,  respectively,  for  the  rental 
period.  Such  amounts  are  also  taken 
into  accoimt  in  determining  the  lessee's 
section  467  loan  balance,  prior  to  any 
adjustment  thereof  that  may  be  required 
under  paragraph  (h)  of  this  section, 
immediately  before  the  substitute  lessee 
first  has  use  of  the  property. 

(ii)  If  the  lessee  is  liable  for  the  rent 
for  the  day  that  the  substitute  lessee  first 
has  use  of  the  property,  the  substitute 
lessee's  use  shall  be  treated  as  beginning 
at  the  end  of  that  day. 

(iii)  If  the  substitute  lessee  is  liable  for 
the  rent  for  the  day  that  the  substitute 
lessee  first  has  use  of  the  property,  the 
substitute  lessee's  use  shall  be  treated  as 
beginning  at  the  beginning  of  that  day. 
(2)  Treatment  of  section  467  loan.  If, 
as  described  in  paragraph  (f)(1)  of  this 
section,  a  lessee  assigns  its  interest  in  a 
section  467  rental  agreement  to  a 


substitute  lessee  or  a  period  when  a 
substitute  lessee  has  the  use  of  property 
subject  to  a  section  467  rental  agreement 
is  otherwise  included  in  the  lease  term 
under  §  1.467-l(h)(6).  the  following 
rules  apply  in  determining  the  amount 
of  the  lessee's  and  the  substitute  lessee's 
section  467  loans  for  the  period  when 
the  substitute  lessee  has  use  of  the 
property  and  in  computing  the  taxable 
income  of  the  lessee  and  substitute 
lessee: 

(i)  The  beginning  balance  of  the 
lessee's  section  467  loan  is  equal  to  the 
net  present  value,  as  of  the  time  the 
substitute  lessee  first  has  use  of  the 
property  (but  after  giving  effect  to  the 
transfer  of  the  right  to  use  the  property), 
of  all  amounts  subsequently  payable  by 
the  lessee  as  fixed  rent  and  interest  on 
fixed  rent  and  all  amounts  subsequently 
payable  as  interest  on  prepaid  fixed  rent 
to  the  lessee.  For  purposes  of  this 
paragraph  (f).  any  amount  otherwise 
payable  by  the  lessee  is  not  treated  as  an 
amoimt  subsequently  payable  by  the 
lessee  to  the  extent  that  such  payment, 
if  made  by  the  lessee,  would  give  rise  to 
a  right  of  contribution  or  other  similar 
claim  against  the  substitute  lessee  or 
any  other  person.  The  lessee  must 
continue  to  take  into  accoimt  interest  on 
the  lessee's  section  467  loan  balance 
after  the  substitute  lessee  first  has  use  of 
the  property. 

(if)  Tne  beginning  balance  of  the 
substitute  lessee's  section  467  loan  is 
equal  to  the  principal  balance  of  the 
lessee's  section  467  loan  immediately 
before  the  substitute  lessee  first  has  use 
of  the  property  reduced  (below  zero,  if 
appropriate)  by  the  beginning  balance  of 
the  lessee's  section  467  loan.  Amounts 
payable  by  the  lessee  to  any  person 
other  than  the  substitute  lessee  (or  a 
related  person)  or  payable  to  the  lessee 
by  any  person  other  than  the  substitute 
lessee  (or  a  related  person)  are  not  taken 
into  account  in  adjusting  the  substitute 
lessee's  section  467  loan  balance. 

(iii)  If  the  beginning  balance  of  the 
substitute  lessee's  section  467  loan  is 
positive,  the  beginning  balance  is 
treated  as — 

(A)  Gross  receipts  of  the  lessee  for  the 
taxable  year  in  which  the  substitute 
lessee  first  has  use  of  the  property;  and 

(B)  A  liability  that  is  eimer  assumed 
in  connection  with  the  transfer  of  the 
leasehold  interest  to  the  substitute 
lessee  or  secured  by  property  acquired 
subject  to  the  liability. 

(iv)  If  the  beginning  balance  of  the 
substitute  lessee's  section  467  loan  is 
negative,  the  following  rules  apply: 

(A)  If  the  principal  balance  oithe 
lessee's  section  467  loan  immediately 
before  the  substitute  lessee  first  has  use 
of  the  property  was  negative,  any 


consideration  paid  by  the  substitute 
lessee  to  the  lessee  in  conjunction  with 
the  transfer  of  the  use  of  the  property 
shall  be  treated  as  a  nontaxable  return 
of  capital  to  the  lessee  to  the  extent 
that— 

(1)  The  consideration  does  not  exceed 
the  amount  owed  to  the  lessee  under  the 
lessee's  section  467  loan  balance 
immediately  before  the  substitute  lessee 
first  has  use  of  the  property;  and 

(2)  The  lessee  has  basis  in  the 
principal  balance  of  the  lessee's  section 
467  loan  immediately  before  the 
substitute  lessee  first  has  use  of  the 
prtjperty. 

(B)  Except  as  provided  in  paragraph 
(f)(2)(iv)(D)  of  this  section,  the  excess,  if 
any,  of  the  beginning  balance  of  the 
amount  owed  to  the  substitute  lessee 
under  the  section  467  loan,  over  any 
consideration  paid  by  the  substitute 
lessee  to  the  lessee  in  conjunction  with 
the  transfer  of  the  use  of  the  property, 

is  treated  as  an  amount  incurred  by  the 
lessee  for  the  taxable  year  in  which  the 
substitute  lessee  first  has  use  of  the 
property. 

(C)  To  the  extent  the  beginning 
balance  of  the  amount  owed  to  the 
substitute  lessee  under  the  section  467 
loan  exceeds  any  consideration  paid  by 
the  substitute  lessee  to  the  lessee  in 
conjunction  with  the  transfer  of  the  use 
of  the  property,  repayments  of  the 
beginning  balance  are  items  of  gross 
income  of  the  substitute  lessee  in  the 
taxable  year  in  which  repayment  occurs 
(determined  by  applying  any  repayment 
first  to  the  beginning  balance  of  the 
substitute  lessee's  section  467  loan). 

(D)  Any  amount  incurred  by  the 
lessee  under  paragraph  (f)(2)(iv)(B)  of 
this  section  with  respect  to  a  transfer  of 
the  use  of  property  (the  current  transfer) 
shall  be  reduced  (but  not  below  zero)  to 
the  extent  that  the  lessee,  in  its  capacity, 
if  any,  as  a  substitute  lessee  with  respect 
to  an  earlier  transfer  of  the  use  of  the 
property  would  have  recognized 
additional  gross  income  under 
paragraph  (f)(2)(iv)(C)  of  this  section  if 
the  current  transfer  had  not  occurred. 

(v)  For  purposes  of  paragraph 
(f)(2)(iv)(C)  of  this  section,  repayments 
occur  as  the  negative  balance  is 
amortized  through  the  net  accrual  of 
rent  and  negative  interest. 

(3)  Lessor  use.  If  a  period  when  the 
lessor  has  the  use  of  property  subject  to 
a  section  467  rental  agreement  is 
included  in  the  lease  term  under 

§  1.467-l(h)(6),  the  section  467  rent  for. 
the  period  is  not  taken  into  account  and 
the  lessor  is  treated  as  a  substitute  lessee 
for  purposes  of  this  paragraph  (f). 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (f).  In  each  of  these  examples. 
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the  substitute  lessee  is  liable  for  the  rent 
for  the  day  on  which  the  substitute 
lessee  first  has  use  of  the  property 
subject  to  the  section  467  rental 
agreement.  Further,  assume  that  in  each 
example  the  lessee  assignment  is  not  a 
substantial  modification  under  §  1.467- 
1(f).  The  examples  are  as  follows: 

Example  1.  (i)  The  facts  are  the  same  as  in 
Example  1  of  paragraph  (e)(4)  of  this  section, 
except  that  on  December  31,  2001,  R,  the 
lessee,  contracts  to  assign  its  entire  remaining 
interest  in  the  leasehold  to  S,  a  calendar  year 
taxpayer.  The  assignment  becomes  effective 
at  the  beginning  of  January  1,  2002.  Pursuant 
to  the  terms  of  the  assignment,  R  agrees  with 
S  that  R  will  make  $1,400,000  of  the 


$1,750,000  rental  payment  required  on 
December  31,  2003. 

(ii)  Under  paragraph  (f)(2)(i)  of  this  section, 
R's  section  467  loan  balance  as  of  the 
beginning  of  January  1,  2002,  the  time  S  first 
has  use  of  the  property,  is  $1,136,271.41 
($1,400,000/(1.11)2).  Under  paragraph 
(f)(2)(ii)  of  this  section,  S's  section  467  loan 
balance  as  of  the  beginning  of  January  l, 
2002,  is  $114,759.98  (the  principal  balance  of 
R's  section  467  loan  immediately  before  S 
has  use  of  the  property  ($1,251,031.39),  less 
R's  section  467  loan  balance  at  the  beginning 
of  January  1.  2002  ($1,136,271.41)). 

(iii)  Because  S's  $114,759.98  section  467 
loan  balance  is  positive,  under  paragraph 
(f)(2)(iii)(A)  of  this  section,  such  amount  is 
treated  as  gross  receipts  of  R  for  2002.  R's 
taxable  year  in  which  S  first  has  use  of  the 


property.  R  will  treat  the  $114,759.98  as  an 
amount  received  in  exchange  for  the  transfer 
of  the  leasehold  interest.  Under  paragraph 
(f)(2)(iii)(B)  of  this  section,  S  will  treat  that 
amount  as  a  liability  assumed  in  acquiring 
the  leasehold  interest.  Thus,  S's  cost  basis  in 
the  leasehold  interest  is  $114,759.98. 

(iv)  Under  paragraph  (f)(1)  of  this  section. 
S  takes  the  section  467  rent  attributable  to  the 
property  into  account  for  the  period 
beginning  on  January  1,  2002.  For  2002.  S 
takes  section  467  interest  into  account  based 
on  S's  section  467  loan  balance  at  the 
beginning  of  2002.  S's  amounts  payable, 
section  467  rent,  section  467  interest,  and 
end-of-year  section  467  loan  balances  for 
calendar  years  2002  through  2004  are  as 
follows: 


Calendar  year 


Beginning 

2002  

2003  

2004  


Payment 


$0 

350,000.00 

1.750,000.00 


Section  467  inter- 
est 


$12,623.60 

79.231.83 

114,666.98 


Section  467  rent 


$592,905.87 
592,905.87 
592,905.87 


Section  467  loan 
balance 


$114,759.98 

720,289.45 

1,042,427.15 

0 


h«lli  ft  c'^^^  ^^^K  ^'^  "^'°"'  '^  ™"^*  continue  to  take  into  account  section  467  interest  on  R's  secUon  467  loan 
balance  after  S  firet  has  use  of  the  property.  R's  section  467  loan  balance  beginning  when  S  first  has  use  of  the  property  is  $1,136  271  41 
R  s  section  467  mterest  and  end-of-year  section  467  loan  balances  for  calendar  years  2002  through  2003  are  as  ftUows  •       •       •     • 


Calendar  year 


Beginning 

2002  

2003 


Payment 


$0 
1.400,000.00 


Section  467  Inter- 
est 


$124,989.85 
138,738.74 


Section  467  loan 
balance 


$1,136,271.41 

1.261.261.26 

0 


Example  2.  (i)  On  January  1,  2000,  B  leases 
tangible  personal  property  from  C  for  a 
period  of  five  years.  The  rental  agreement 
provides  that  the  rental  period  is  the  calendar 
year  and  that  rent  payments  are  due  at  the 
end  of  the  calendar  year.  The  rental 
agreement  does  not  provide  for  interest  on 
prepaid  r«nt.  Assume  that  B  and  C  are  both 
calendar  year  taxpayers  and  that  110  percent 
of  the  applicable  Federal  rate  is  10  percent, 
compounded  annually.  The  rental  agreement 
allocates  rents  and  provides  for  payments  of 
rent  as  follows: 


Calendar 
year 

Rent 

Payments 

2000 

2001  

2002 

2003 

2004 

$200,000 
200,000 
200,000 
200,000 
200.000 

$400,000 

300.000 

200.000 

100,000 

0 

(ii)  The  rental  agreement  has  prepaid  rent 
within  thp  meaning  of  §  1.467-l(c)(3)(ii) 
because  the  cumulative  amotmt  of  rent 


payable  through  the  end  of  2001  ($700,000) 
exceeds  the  cumulative  amount  of  rent 
allocated  to  calendar  years  2000  through 
2002  ($600,000).  Because  the  rental 
agreement  does  not  provide  for  adequate 
interest  on  prepaid  fixed  rent,  the  rent  for 
each  calendar  year  during  the  lease  term  is 
the  proportional  rental  amount,  as  described 
in  §  1.467-2(c).  The  amounts  payable,  section 
467  rent,  section  467  interest,  and  end-of- 
year  section  467  loan  balances  for  each 
calendar  year  are  as  follows: 


Calendar  year 

Payment 

Section  467  interest 

Section  467  rent 

Section  467  loan 
beUance 

2000 

$400,000 

300,000 

200,000 

100,000 

0 

$0 
(18,101.26) 
(28,012.64) 
(28,915.17) 
(19,907.93) 

$218,987.40 
218,987.40 
218,987.40 
218,987.40 
218,987.40 

2001  

($181,012.60) 

2002 

(280,126.46) 

2003 

(289,151.70) 

2004 

(199,079.47) 

0 

(iii)  On  December  31,  2001,  B  contracts  to 
assign  its  entire  remaining  interest  in  the 
leasehold  to  D.  a  calendar  year  taxpayer.  The 
assignment  becomes  effective  at  the 
beginning  of  January  1,  2002.  D  pays  B 
$278,000  on  January  1,  2002,  in  conjunction 
with  the  assignment  of  the  leasehold  interest. 
Under  the  terms  of  the  assignment,  B  is  not 
obligated  to  make  any  rental  payments  due 
after  the  assignment. 


(iv)  Under  paragraph  (f)(2)(i)  of  this 
section,  B's  section  467  loan  balance  as  of  the 
beginning  of  January  1,  2002,  the  time  D  first 
has  use  of  the  property,  is  zero  because  D  is 
obligated  to  make  all  rent  payments  due  after 
the  assignment  of  the  leasehold  interest. 
Under  paragraph  (f)(2)(ii)  of  this  section,  D's 
section  467  loan  balance  as  of  the  beginning 
of  January  1,  2002,  is  negative  $280,126.46 
(the  principal  balance  of  B's  section  467  loan 
immediately  before  D  has  use  of  the  property 


(negative  $280,126.46).  less  B's  section  467 
loan  balance  when  D  first  has  use  of  the 
property  (zero)).  Because  D's  beginning 
section  467  loan  balance  is  negative, 
paragraph  (f)(2)(iv)  of  this  section  applies, 
(v)  Because  B's  $280,126.46  section  467 
loan  balance  at  the  end  of  2001  (that  is. 
immediately  before  D  has  use  of  the  property) 
is  negative,  paragraph  (0(2)(iv)(A)  of  this 
section  applies.  B's  loan  balance  is  the 
amount  owed  to  B  under  the  section  467  loan 
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and  consists  of  the  excess  of  B's  payments  to 
C  over  the  net  amount  of  rent  and  negative 
interest  B  has  taken  into  account  through  the 
end  of  2001.  Thus,  B's  basis  in  the  negative 
section  467  loan  balance  at  the  end  of  2001 
is  S280.126.46.  Because  the  $278,000  paid  by 
D  to  B  in  conjunction  with  the  transfer  of  the 
leasehold  interest  does  not  exceed  the 
amount  owed  to  B  under  the  section  467  loan 
at  the  end  of  2001,  and  does  not  exceed  B's 
basis  in  that  loan  balance,  under  paragraph 
(f)(2)(iv)(A)  of  this  section  B  treats  the 
S278,000  payment  from  D  as  a  nontaxable 
return  of  capital. 

(vi)  The  bMBgirming  balance  of  the  amount 
owed  to  0  under  the  section  467  loan 
($280,126.46)  exceeds  by  S2,126.46  the 
$278,000  paid  by  D  to  B  in  conjunction  with 
the  transfer  of  the  leasehold  interest. 
Paragraph  (f)(2)(iv)(B)  of  this  section  treats 
the  $2,126.46  as  an  amount  incurred  by  B  in 
2002,  B's  taxable  year  in  which  D  first  has 
use  of  the  property.  Paragraph  (f)(2)(iv)(D)  of 
this  section  does  not  apply  to  reduce  the 
amoimt  incurred  by  B  because  B  is  the 
original  lessee  under  the  section  467  rental 
agreement. 

(vii)  Under  paragraph  (f)(l]  of  this  section, 
D  takes  the  section  467  rent  into  account  for 
the  period  beginning  when  D  Rrst  ha%  use  of 
the  property.  D  takes  section  467  interest  into 
account  based  on  a  beginning  section  467 
loan  balance  of  negative  $280,126.46. 

(viii)  The  beginning  balance  of  the  amount 
owed  to  D  under  the  section  467  loan 
($280,126.46)  exceeds  by  $2,126.46  the 
$278,000  paid  by  D  to  B  in  conjunction  with 
the  transfer  of  the  leasehold  interest.  Under 
paragraph  (f)(2)(iv)(C)  of  this  section,  D  must 
include  this  amount  in  gross  income  in  2002, 
the  year  in  which  this  amoimt  of  D's 
beginning  section  467  loan  balance  is  paid 
through  the  net  accrual  of  rent  and  negative 
interest.  This  inclusion  in  gross  income 
ensures  that  the  reductions  in  D's  taxable 
income  attributable  to  the  section  467  rental 
agreement  will  not  exceed  the  actual  amount 
of  D's  expenditures. 

(g)  Application  of  section  467 
following  a  rental  agreement 
modification — (1)  Substantial 
modifications.  The  following  rules 
apply  to  any  substantial  modification  of 
a  rental  agreement  occurring  after  May 
18, 1999  imless  the  entire  agreement  (as 
modified)  is  treated  as  a  single 
agreement  under  §  1.467-l(f)(4)(vi): 

(i)  Treatment  of  pre-modification 
items.  The  lessor  and  lessee  must  take 
pre-modification  items  (within  the 
meaning  of  §  1. 467-1  (f)(5)(v))  into 
accotmt  imder  their  method  of 
accoimting  used  before  the  modification 
to  report  income  and  expense 
attributable  to  the  rental  agreement. 

(ii)  Computations  with  respect  to  post- 
modification  items.  In  computing 
section  467  rent,  section  467  interest, 
and  the  amoimt  of  the  section  467  loan 
with  respect  to  post-modification 
items — 

(A)  Post-modification  items  are 
treated  as  provided  under  a  rental 


agreement  (the  post-modification 
agreement)  separate  from  the  agreement 
under  which  pre-modification  items  are 
provided; 

(B)  The  lease  term  of  the  post- 
modification  agreement  begins  at  the 
beginning  of  the  first  period  for  which 
rent  other  than  pre-modification  rent  is 
provided;  and 

(C)  The  applicable  Federal  rate  for  the 
post-modification  agreement  is  the 
applicable  Federal  rate  in  efiiect  on  the 
day  on  which  the  modification  occurs. 

(iii)  Adjustments — (A)  Adjustment 
relating  to  certain  prepayments.  If  any 
payments  before  the  beginning  of  the 
lease  term  of  the  post-modification 
agreement  are  post-modification  items, 
the  lessor  and  lessee  must  take  into 
accoimt,  in  the  taxable  year  in  which 
the  modification  occurs,  any  adjustment 
necessary  to  prevent  duplication  with 
respect  to  such  payments  or  the 
omission  of  interest  thereon  for  periods 
before  the  beginning  of  the  lease  term. 

(B)  Adjustment  relating  to  retroactive 
begirming  of  lease  term.  If  the  lease  term 
of  a  post-modification  agreement  begins 
before  the  date  on  which  the 
modification  occurs,  the  lessor  and 
lessee  must  take  into  account  in  the 
taxable  year  in  which  the  modification 
occtirs  any  amoimt  necessary  to  prevent 
the  duplication  or  omission  of  rent  or 
interest  for  the  period  after  the 
beginning  of  the  lease  term  of  the  post- 
modification  agreement  and  before  the 
beginning  of  the  taxable  year  in  which 
the  modification  occurs.  For  this 
purpose,  the  amoimt  necessary  to 
prevent  duplication  or  omission  is 
determined  after  taking  into  accoimt  any 
adjustments  required  by  the 
Commissioner  for  taxable  years  ending 
prior  to  the  beginning  of  the  taxable  year 
in  which  the  modification  occurs.  In 
determining  any  adjustments  required 
by  the  Commissioner  for  taxable  years 
ending  prior  to  the  beginning  of  the 
taxable  year  in  which  the  modification 
occurs,  the  Commissioner  will  disregard 
the  modification. 

(iv)  Coordination  with  rules  relating 
to  dispositions  and  assignments — (A) 
Dispositions.  If  the  modification 
involves  a  sale,  exchange,  or  other 
disposition  of  the  property  subject  to  the 
rental  a^eement — 

(1)  Adjustments  required  under  this 
paragraph  (g)  are  taken  into  account 
before  applying  paragraphs  (a),  (b),  (c), 
and  (e)  of  this  section; 

(2)  The  prior  understated  inclusion 
for  purposes  of  paragraph  (b)  of  this 
section  is  the  sum  of  the  prior 
understated  inclusion  with  respect  to 
pre-modification  items  and  the  prior 
understated  inclusion  with  respect  to 
post-modification  items;  and 


{3)  Paragraph  (^  of  this  section 
applies  separately  with  respect  to  pre- 
modification  items  and  post- 
modification  items. 

(B)  Assignments.  If  the  modification 
involves  an  assignment  of  the  lessee's 
interest  in  the  rental  agreement  to  a 
substitute  lessee  or  a  substitute  lessee 
having  use  of  the  property  during  a 
period  otherwise  included  in  the  lease 
term — 

(1)  Adjustments  required  under  this 
paragraph  (g)  are  taken  into  account 
before  applying  paragraph  (f)  of  this 
section;  and 

(2)  Paragraph  (f)  of  this  section 
applies  separately  with  respect  to  pre- 
modification  items  and  post- 
modification  items. 

(2)  Other  modifications.  The 
following  rules  apply  to  a  modification 
(other  than  a  substantial  modification) 
of  a  rental  agreement  occurring  after 
May  18, 1999: 

(i)  Computation  of  section  467  loan 
for  modified  agreement.  The  amount  of 
the  section  467  loan  relating  to  the 
agreement  is  computed  as  of  the 
effective  date  of  the  modification.  The 
section  467  rent  and  section  467  interest 
for  periods  before  the  effective  date  of 
the  modification  are  determined,  solely 
for  purposes  of  computing  the  amount 
of  the  section  467  loan,  under  the  terms 
of  the  entire  agreement  (as  modified). 

(ii)  Change  in  balance  of  section  467 
loan.  (A)  ff  the  balance  of  the  section 
467  loan  determined  under  paragraph 
(g)(2)(i)  of  this  section  is  greater  than  the 
balance  of  the  section  467  loan 
immediately  before  the  effective  date  of 
the  modification,  the  difference  is  taken 
into.account,  in  the  taxable  year  in 
which  the  modification  occurs,  as 
additional  rent. 

(B)  If  the  balance  of  the  section  467 
loan  determined  under  paragraph 
{g)(2){i)  of  this  section  is  less  than  the 
balance  of  the  section  467  loan 
immediately  before  the  effective  date  of 
the  modification,  the  difference  is  taken 
into  account,  in  the  taxable  year  in 
which  the  modification  occurs,  as  a 
reduction  of  the  rent  previously  taken 
into  account  by  the  lessor  and  lessee. 

(C)  For  purposes  of  this  paragraph 
(g)(2)(ii),  a  negative  balance  is  less  than 
a  positive  balance,  a  zero  balance,  or 
any  other  negative  balance  that  is  closer 
to  a  zero  balance. 

(iii)  Section  467  rent  and  interest  after 
the  modification.  The  section  467  rent 
and  section  467  interest  for  periods  after 
the  effective  date  of  the  modification  are 
determined  under  the  terms  of  the  entire 
agreement  (as  modified). 

(iv)  Applicable  Federal  rate.  The 
applicable  Federal  rate  for  the 
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agreement  does  not  change  as  a  result  of 
the  modification. 

(v)  Modification  effective  vrithin  a 
rental  period.  If  the  effective  date  of  a 
modification  does  not  coincide  with  the 
beginning  or  end  of  a  rental  period 
under  the  agreement  in  effect  before  the 
modification,  the  section  467  rent  and 
section  467  interest  for  the  portion  of 
the  rental  period  ending  immediately 
prior  to  the  effective  date  of  the 
modification  are  a  pro  rata  portion  of 
the  section  467  rent  and  the  section  467 
interest,  respectively,  for  the  rental 
period.  Such  amoimts  are  also  taken 
into  account  in  determining  the  section 
467  loan  balance,  prior  to  any 
adjustment  thereof  that  may  be  required 
under  paragraph  (h)  of  this  section, 
immediately  before  the  effective  date  of 
the  modification.  Sinular  rules  apply 
with  respect  to  the  section  467  rent  and 
section  467  interest  determined  under 
the  terms  of  the  entire  agreement  (as 
modified)  for  purposes  of  computing  the 
amount  of  the  section  467  loan  under 
paragraph  (g)(2){i)  of  this  section  and 
the  section  467  rent  and  section  467 
interest  for  a  partial  rental  period 
beginning  on  the  effective  date  of  the 
modification. 

(vi)  Other  adjustments.  The  lessor  and 
lessee  must  take  into  account,  in  the 
taxable  year  in  which  a  retroactive 
modification  occiu^,  any  amount 
necessary  to  prevent  the  duplication  or 
omission  of  rent  or  interest  for  the 
period  before  the  beginning  of  the 
taxable  year  in  whidh  the  modification 
occurs. 

(vii)  Coordination  with  rules  relating 
to  dispositions  and  assignments.  If  the 
modification  involves  a  sale,  exchange, 
or  other  disposition  of  the  property 
subject  to  the  rental  agreement,  an 
assignment  of  the  lessee's  interest  in  the 
rental  agreement  to  a  substitute  lessee  or 
a  substitute  lessee  having  use  of  the 
property  during  a  period  otherwise 
included  in  the  lease  term,  adjustments 
required  imder  this  paragraph  (g)  are 
taken  into  accoimt  before  applying 
paragraphs  (a),  (b),  (c),  (e),  and  (f)  of  this 
section. 

(viii)  Exception  for  agreements 
entered  into  prior  to  effective  date  of 
section  467.  This  para^aph  (g)(2)  does 
not  apply  to  a  modification  of  a  rental 
agreement  that  is  not  subject  to  section 
467  because  of  the  effective  date 
provisions  of  section  92(c)  of  the  Tax 
Reform  Act  of  1984  {I*ublic  Law  98-369 
(98  Stat.  612)). 

(3)  Adjustment  by  Commissioner.  U 
the  entire  agreement  (as  modified)  is 
treated  as  a  single  agreement  imder 
§  1.467-l(f)(4)(vi),  the  Commissioner 
may  require  adjustments  to  taxable 


income  to  reflect  the  effect  of  the 
modification,  including  adjustments 
that  are  similar  to  those  required  under 
paragraph  (g)(2)  of  this  section. 

(4)  Effective  date  of  modification.  The 
effective  date  of  a  modification  of  a 
rental  agreement  occurs  at  the  earliest 
of— 

(i)  The  date  on  which  the 
modification  occurs; 

(ii)  The  beginning  of  the  first  period 
for  which  the  amount  of  rent  or  interest 
provided  under  the  entire  agreement  (as 
modified)  differs  from  the  amoimt  of 
rent  or  interest  provided  imder  the 
agreement  in  effect  before  the 
modification; 

(iii)  The  due  date  of  the  first  payment, 
under  either  the  entire  agreement  (as 
modified)  or  the  agreement  in  effect 
before  the  modification,  that  is  not 
identical,  in  due  date  and  amount, 
under  both  such  agreements; 

(iv)  The  date,  in  the  case  of  a 
modification  involving  the  substitution 
of  a  new  lessor,  on  which  the  property 
subject  to  the  rental  agreement  is 
transferred;  or 

(v)  The  date,  in  the  case  of  a 
modification  involving  the  substitution 
of  a  new  lessee,  on  which  the  substitute 
lessee  first  has  use  of  the  property 
subject  to  the  rental  agreement. 
.  (5)  Examples.  The  following  examples 
illustrate  the  appUcation  of  this 
paragraph  (g): 

Example  1.  (i)  F,  a  cash  method  lessor,  and 
G,  an  accrual  method  lessee,  agree  to  a  7-year 
lease  of  tangible  personal  property  for  the 
period  beginning  on  January  1, 1998,  and 
ending  on  December  31,  2004.  The  rental 
agreement  allocates  $100,000  of  rent  to  each 
calendar  year  during  the  lease  term,  such  rent 
to  be  paid  December  31  following  the  close 
of  the  calendar  year  to  which  it  is  allocated. 
Because  the  rental  agreement  does  not 
provide  for  increasing  rent,  or  deferred  rent 
within  the  meaning  of  section  467(d)(1)(A), 
section  467  does  not  apply  to  the  rental 
agreement. 

(ii)  Prior  to  January  1,  2001,  G  timely 
makes  the  $100,000  rental  payments  required 
as  of  December  31, 1999,  and  December  31, 
2000.  On  January  1,  2001,  F  and  G  modify 
the  rental  agreement  payment  schedule  to 
provide  for  a  single  final  payment  of 
$500,000  on  December  31,  2004.  Assume  that 
the  change  is  a  substantial  modification 
within  the  meaning  of  §  1.467-l(f)(5)(ii). 
Because  the  modification  occiu^  after  May 
18, 1999,  the  post-modification  agreement  is 
treated,  under  §  1.467-l(f)(l),  as  a  new 
agreement  for  purposes  of  determining 
whether  it  is  a  section  467  rental  agreement, 
(iu)  Under  §  1.467-l(f)(5)(v),  the  $200,000 
of  rent  allocated  to  calendar  years  1998  and 
1999  (periods  prior  to  the  modification) 
constitutes  pre-modification  rent,  and  ilie 
$100,000  rent  payments  made  on  December 
31, 1999,  and  December  31,  2000,  constitute 
pre-modificaUon  payments.  Although 


calendar  year  2000  is  also  prior  to  the 
modification,  the  rent  allocated  to  calendar 
year  2000  is  not  pre-modification  rent  and 
the  related  payment  is  not  a  pre-modification 
payment  because  the  modification  changed 
the  time  at  which  that  rent  is  payable.  See 
§1.467-l(f)(5)(v)(A). 

(iv)  Under  paragraph  (g)(l)(i)  of  this 
section,  F  and  G  take  pre-modification  rent 
and  pre-modification  payments  into  account 
under  the  method  of  accounting  they  used  to 
report  income  and  deductions  attributable  to 
the  pre-modification  agreement. 

(v)  Under  §  l.467-l(f)(i)(i),  the  post- 
modification  agreement  providing  rent  for 
the  period  beginning  on  January  1,  2000,  and 
ending  on  December  31,  2004,  is  treated  as 
a  new  rental  agreement.  This  rental 
agreement  allocates  $100,000  of  rent  to  each 
of  the  calendar  years  2000  through  2004  and 
provides  for  a  single  rental  payment  of 
$500,000  on  December  31,  2004.  Because  the 
post-modification  agreement  provides  for 
deferred  rent  under  §  1.467-l(c)(3)(i),  section 
467  applies.  Further,  the  post-modification 
agreement  does  not  provide  for  adequate 
interest  on  fixed  rent,  and  therefore  F  and  G 
must  account  for  fixed  rent  and  interest  on 
fixed  rent  using  proporUonaJ  rental  accrual. 
Under  paragraph  (g)(l)(iii)  of  this  section,  for 
their  taxable  years  which  include  January  1, 
2001,  F  and  G  must  adjust  reported  rent  for 
the  difference  between  the  rent  taken  into 
account  for  the  calendar  year  2000  under  the 
tinmodified  agreement  and  the  proportional 
rental  amount  for  that  year  under  the  post- 
modification  agreement. 

Example  2.  (i)  On  January  1.  2000.  X. 
lessee,  and  Y,  lessor,  enter  into  a  rental 
agreement  for  a  6-year  lease  of  tangible 
personal  property  beginning  January  1,  2000, 
and  endingDecember  31,  2005.  The 
agreement  provides  that  the  calendar  year  is 
the  rental  period  and  all  rent  payments  are 
due  on  July  15  of  all  years  in  which  a 
payment  is  required.  Assume  the  agreement 
is  not  a  disquaiified  leaseback  or  long-term 
agreement  within  the  meaning  of  §  1.467- 
3(b),  and  has  the  following  allocation 
schedule  and  payment  schedule: 


Year 

Allocation 

Payment 

2000 

2001  

2002  

2003 

2004 

2005 

$800,000 
900.000 
1,000,000 
1.000,000 
1.100,000 
1^200,000 

$0 
0 
1.500.000 
1.500,000 
1,500,000 
1.500.000 

(ii)  The  rental  agreement  has  deferred  rent 
within  the  meaning  of  §  1.467-l{c)(3)(i) 
because  the  rent  allocated  to  2000  is  not 
payable  until  2002  and  some  of  the  rent 
allocable  to  2001  is  not  payable  until  2003. 
Further,  the  rental  agreement  does  not 
provide  adequate  interest  on  fixed  rent 
within  the  meaning  of  §  1.467-2(b). 
Therefore,  the  rent  amoimt  to  be  accrued  by 
X  and  Y  for  each  rental  period  is  the 
proportional  rental  amount,  as  described  in 
§  1.467-2(c).  Assuming  110  percent  of  the 
applicableFederal  rate  is  10  percent 
compounded  annually,  the  section  467  rent, 
interest,  and  loan  balances  are  as  follows: 
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Year 


Rent 


Interest 


Loan  balance 


2000 
2001 
2002 
2003 
2004 
2005 


$736,949.55 

829,068.24 

92f;i86.94 

921,186.94 

1.013,305.63 

1,105,424.33 


$0 

73,694.96 

163,971.28 

122,487.10 

76,854.50 

35,870.53 


$736,949.55 

1,639.712.75 

1,224.870.97 

768,545.01 

358,705.14 

0 


(iii)(A)  On  January  1,  2004,  X  and  Y  agree 
that  the  $1,500,000  payment  scheduled  for 
July  15,  2005,  will  be  made  in  three  equal 
installments  on  June  15.  2005,  July  15,  2005, 
and  August  15,  2005.  Under  §1.467- 
l(i](2)(i)(C)  (relating  to  timing  conventions), 
the  payment  to  be  made  on  June  15,  2005.  is 
treated  as  if  it  were  payable  on  December  31. 
2004.  for  purposes  of  determining  present 
values  and  jrield  of  the  section  467  loan. 
Assume  that  this  change,  which  results  in  the 
following  allocation  schedule  and  payment 
schedule,  is  not  a  substantial  modification 
within  the  meaning  of  §  1.467-l(f)(5)(ii): 


Year 

Allocation 

Payment 

2000 

$800,000 

$0 

2001  

900,000 

0 

2002 

1,000,000 

1.500.000 

2003 

1,000,000 

1.500,000 

2004 

1,100.000 

2,000,000 

2005 

1,200.000 

1.000,000 

(B)  The  agreement  remains  subject  to 
proportional  rental  accrual  after  the 
modification  because  it  has  deferred  rent  and 
does  not  provide  adequate  interest  on  fixed 
rent  within  the  meaning  of  §  1.467-2(b). 

(iv)  Because  the  modification  occurs  after 
May  l&r  1999,  and  is  not  substantial  within 


the  meaning  of  §  1.467-l(f)(5)(ii),  paragraph 
(g)(2)  of  this  section  applies.  Under 
paragraph  (g)(2)(i)  of  this  section,  the  amount 
of  the  section  467  loan  relating  to  the 
modified  agreement  is  computed  as  of  the 
effective  date  of  the  modification,  and,  solely 
for  purposes  of  recomputing  the  amount  of 
the  section  467  loan,  the  section  467  rent  and 
section  467  interest  for  periods  before  the 
modification  are  determined  under  the  terms 
of  the  entire  agreement  (as  modified).  In 
addition,  the  applicable  Federal  rate  does  not 
change  as  a  result  of  the  modification.  Thus, 
the  recomputed  section  487  rent,  interest, 
and  loan  balances  are  as  follows: 


Year 

Rent 

Interest 

Loan  balance 

2000  

$  742,242.59 

835,022.91 

927,803.24 

927,803.24 

1,020,583.56 

1,113,363.88 

$0 

74,224.26 

165,148.98 

124,444.20 

79,668.94 

(10,305.80) 

$  742,242.59 

2001  „ 

2002  _ '. 

1,651,489.76 
1,244,441.98 

20O3  .„ „ 

796,689.42 

2004 _...„ 

2005  „ 

(103,058.08) 
0 

(v)  Under  paragraph  (g)(2)(ii)  of  this 
section,  the  difference  between  the  section 
467  loan  balance  immediately  before  the 
effective  date  of  the  modification  and  the 
recomputed  section  467  loan  balance  as  of 
the  effective  date  of  the  modification  is  taken 
into  account.  In  this  example,  the  loan 
balance  immediately  before  the  effective  date 
of  the  modification  is  S768.545.01  and  the 
recomputed  loan  balance  as  of  the  effective 
date  of  the  modification  is  $796,689.42. 
Thus,  because  the  recomputed  loan  balance 
exceeds  the  original  loan  balance,  the 
difference  (S28. 144.41)  is  taken  into  account, 
in  the  taxable  year  in  which  the  modification 
occurs,  as  additional  rent.  Beginning  on 
January  1.  2004.  section  467  rent  and  interest 
are  taken  into  account  by  X  and  Y  in 
accordance  with  the  recomputed  rent 
schedule  set  forth  in  paragraph  (iv)  of  this 
example. 

(h)  Omissions  or  duplications — (1)  In 
general.  In  applying  the  rules  of  this 
section  in  conjiinction  with  the  rules  of 
§§1.467-1  through  1.467-5. 
adjustments  must  be  made  to  the  extent 
necessary  to  prevent  the  omission  or 
duplication  of  items  of  income, 
deduction,  gain,  or  loss.  For  example,  if 
a  transferee  lessor  acquires  property  ,» 
subject  to  a  section  467  rental  agreement 
at  other  than  the  beginning  or  end  of  a 
rental  period,  and  the  transferee  lessor's 
beginning  section  467  loan  balance 
differs  from  the  transferor  lessor's 


section  467  loan  balance  immediately 
prior  to  the  transfer,  it  will  be  necessary 
to  treat  the  rental  period  that  includes 
the  day  of  transfer  as  consisting  of  two 
rental  periods,  one  beginning  at  the 
beginning  of  the  rental  period  that 
includes  the  day  of  transfer  and  ending 
with  or  immediately  prior  to  the  transfer 
and  one  beginning  with  or  immediately 
after  the  transfer  and  ending 
immediately  prior  to  the  beginning  of 
the  succeeding  rental  period.  Because 
the  substitution  of  two  rental  periods  for 
one  rental  period  may  change  the 
proportional  rental  amoimt  or  constant 
rental  amount,  the  change  in  rental 
periods  should  be  treated  as  a 
modification  of  the  rental  agreement 
that  occurs  immediately  prior  to  the 
transfer.  The  change  in  rental  periods, 
by  itself,  is  not  treated  as  a  substantial 
modification  of  the  rental  agreement 
although  the  substitution  of  a  new  lessor 
may  constitute  a  substantial 
modification  of  the  rental  agreement. 
Likewise.  §  1.467-l(j)(2).  which 
provides  rules  regarding  when  amoimts 
are  treated  as  payable,  is  designed  lo 
simplify  calculations  of  present  values, 
section  467  loan  balances,  and 
proportional  and  constant  rental 
amoimts.  These  simplifying  conventions 
assiune  that  there  will  be  no  change  in 


the  lessor  or  lessee  under  a  section  467 
rental  agreement  and  that  the  terms  of 
the  section  467  rental  agreement  will 
not  be  modified.  Therefore,  as 
illustrated  in  the  example  in  paragraph 
(h)(2)  of  this  section,  when  actual  events 
do  not  reflect  these  assumptions,  it  may 
be  necessary  to  alter  the  application  of 
these  rules  to  properly  reflect  taxable 
income. 

(2)  Example.  The  following  example 
illustrates  an  application  of  this 
paragraph  (h): 

Example,  (i)  J  leases  tangible  personal 
property  from  K  for  five  years  beginning  on 
January  1,  2000,  and  ending  on  December  31, 
2004.  Under  the  rental  agreement,  rent  is 
payable  on  July  15  of  the  calendar  year  to 
which  it  is  allocated.  Both  J  and  K  treat  the 
calendar  year  as  the  rental  period.  The 
allocation  of  rent  and  payments  of  rent 
required  under  the  rental  agreement  are  as 
follows: 


Calendar 
year 

Rent 

Payments 

2000 

2001  

2002 

2003 

2004 

$200,000 
200,000 
200,000 
200,000 
200,000 

$450,000 

250,000 

200,000 

100,000 

0 

(ii)  The  rental  agreement  does  not  provide 
for  interest  on  prepaid  rent.  The  rental 
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agreement  has  prepaid  rent  under  §  1.467- 
l(c)(3)(ii)  because  the  rent  payable  at  the  end 
of  2000  exceeds  the  ciunulative  amount  of 
rent  allocated  to  2000  and  2001.  Therefore. 
J  and  K  must  take  section  467  r«it  into 


Calendar  Year 


account  under  the  proportional  rental 
method  of  §  1.467-2(c).  Assume  that  110 
percent  of  the  applicable  Federal  rate  is  10 
percent,  compounded  annually.  The  section 
467  rent,  section  467  interest,  amounts 


payable,  anb  section  467  loan  balances  for 
each  of  the  calendar  years  under  the  terms  of 
the  rental  agreement  are  as  follows: 


2000 
2001 
2002 
2003 
2004 


Section  467  rent 


$220,077.48 
220,077.48 
220,077.48 
220,077.48 
220.077.48 


Section  467  interest 


$0 
(22,992.25) 
(28,283.73) 
(29,104.35) 
(20,007.07) 


Payments 


$450,000 

250,000 

200,000 

100,000 

0 


Section  467  loan 
balance 


$(229,922.52) 

(282,837.29) 

(291 ,043.54) 

(200,070.41) 

0 


(iii)  On  January  1,  2002,  J  and  K  amend  the 
terms  of  the  rental  agreement  to  advance  the 
due  date  of  the  $200,000  payment  originally 
due  on  July  15,  2002,  to  June  15,  2002.  This 
change  in  the  payment  schedule  constitutes 
a  modification  of  the  terms  of  the  rental 
agreement  within  the  meaning  of  §  1.467-     • 
l(f)(5)(i).  Assmne,  however,  that  the  change 


Calendar 


is  not  a  substantial  modification  within  the 
meaning  of  §  1.467-l(f)(5)(ii).  Because  the 
modification  occurs  after  May  18, 1999,  and 
is  not  substantial,  paragraph  (g)(2)  of  this 
section  applies.  Thus,  the  section  467  loan 
balance  at  the  beginning  of  2002  must  be 
recomputed  as  if  the  June  15,  2002.  payment 
date  had  been  included  in  the  terms  of  the 


pre-modification  rental  agreement.  If  this  had 
been  the  case,  the  section  467  rent,  section 
467  interest,  amounts  payable,  and  section 
467  loan  balances  for  each  of  the  calendar 
years  under  the  terms  of  the  rental  agreement 
would  have  been  as  follows: 


2000 
2001 
2002 
2003 
2004 


Section  467  rent 


$224,041.38 
224,041.38 
224.041.38 
224,041.38 
224.041.38 


Section  467  interest 


$0 
(22.595.86) 
(47,451.31) 
(29,792.30) 
(20,367.43) 


Payments 


$450,000 

450.000 

0 

100.000 

0 


Section  467  loan 
balance 


$(225,958.62) 

(474.513.10) 

(297.923.03) 

(203,673.95) 

0 


(iv)  Section  1.467-4(b)(3)  incorporates  the 
conventions  of  §  1.467-l(j)(2)  in  determining 
when  amoiuits  are  treated  as  payable  for 
purposes  of  determining  the  section  467  loan 
balance.  Section  1.467-l(j)(2)(i)(C)  treats 
amounts  payable  during  the  first  half  of  any 
rental  period  except  the  first  rental  period  as 
payable  on  the  last  day  of  the  preceding 
rental  period.  Therefore,  because  June  15, 
2002,  occurs  in  the  first  half  of  2002,  in 
determining  the  section  467  loan  balance  at 
the  beginning  of  2002  under  the  amended 
terms  of  the  rental  agreement,  the  $200,000 
payment  due  on  June  15,  2002,  is  treated  as 
payable  on  December  31,  2001. 

(v)  Under  paragraph  (g)(2)(ii)(B)  of  this 
section,  if  the  recomputed  section  467  loan 
balance  is  less  than  the  section  467  loan 
balance  immediately  before  the  modification, 
the  difference  is  taken  into  account  as  a 
reduction  of  the  rent  previously  taken  into 
account  by  the  lessor  and  the  lessee.  In  this 
example,  the  recomputed  section  467  loan 
balance  immediately  after  the  modification  is 
negative  $474,513.10  and  the  section  467 
loan  balance  immediately  before  the 
modification  is  negative  $282,837.29. 
However,  the  section  467  loan  balance 
immediately  before  thL  modification  does  not 
take  into  account  the  $200,000  payment 
originally  payable  on  July  15.  2002,  whereas, 
imder  the  conventions  of  §  1.467-l(j)(2)(i)(C), 
the  recomputed  section  467  loan  balance 
immediately  after  the  modification  takes  into 
account  that  $200,000  payment  because  it  is 
now  payable  in  the  first  half  of  the  rental 
period  (June  15).  Under  these  circumstances, 
if  the  recomputed  section  467  loan  balance 
immediately  after  the  modification  is  treated 
as  negative  $474,513.10  for  purposes  of  . 


applying  paragraph  (g)(2)(ii)(B)  of  this 
section,  K's  gross  income  and  J's  deductions 
attributable  to  the  section  467  rental 
agreement  will  be  understated  by  $200,000. 
Therefore,  under  paragraph  (h)(1)  of  this 
section,  only  for  purposes  of  applying 
paragraph  (g)(2)(ii)(B)  of  this  section,  the 
$200,000  payment  due  on  June  15,  2002, 
should  not  be  taken  into  account  in 
determining  the  recomputed  section  467  loan 
balance  immediately  after  the  modification. 

§  1 .467-8    Automatic  consent  to  change  to 
constant  rental  accrual  for  certain  rental 
agreements. 

(a)  General  rule.  For  the  first  taxable 
year  ending  after  May  18, 1999.  a 
taxpayer  may  change  to  the  constant 
rental  accrual  method,  as  described  in 
§  1.467-3,  for  all  of  its  section  467  rental 
agreements  described  in  paragraph  (b)  of 
this  section.  A  change  to  the  constant 
rental  accrual  method  is  a  change  in 
method  of  accounting  to  which  the 
provisions  of  sections  446  and  481  and 
the  regulations  thereimder  apply.  A 
taxpayer  changing  its  method  of 
accounting  in  accordance  with  this 
section  must  follow  the  automatic 
change  in  accounting  method  provisions 
of  Rev.  Proc.  98-60  (see  §601. 601  (d)(2) 
of  this  chapter)  except,  for  purposes  of 
this  paragraph  (a),  the  scope  limitations 
in  section  4.02  of  Rev.  Proc.  98-60  are 
not  applicable.  Taxpayers  changing 
their  method  of  accounting  in 
accordance  with  this  section  must  do  so 
for  all  of  their  section  467  rental 


agreements  described  in  paragraph  (b)  of 
this  section. 

(b)  Agreements  to  which  automatic 
consent  applies.  A  section  467  rental 
agreement  is  described  in  this  paragraph 
(b)if-  *^    ^  *^ 

(1)  The  property  subject  to  the  section 
467  rental  agreement  is  financed  with 
an  "exempt  facility  bond"  within  the 
meaning  of  section  142; 

(2)  The  facility  subject  to  the  section 
467  rental  agreement  is  described  in 
section  142(a)(1),  (2).  (3),  or  (12); 

(3)  The  section  467  rental  agreement 
does  not  include  a  specific  allocation  of 
fixed  rent  within  the  meaning  of 
§1.467-l(c)(2)(ii)(A)(2):and 

(4)  The  section  467  rental  agreement 
was  entered  into  on  or  before  May  18. 
1999. 

S 1 .467-9    Effective  dates  and  automatic 
metttod  changes  for  certain  agreements. 

(a)  In  general.  Sections  1.467-1 
through  1.467-7  are  applicable  for — 

(1)  Disqualified  leasepacks  and  long- 
term  agreements  entered  into  after  June 
3, 1996;  and 

(2)  Rental  agreements  not  described  in 
paragraph  (a)(1)  of  this  section  that  are 
entered  into  after  May  18, 1999. 

(b)  Automatic  consent  for  certain 
rental  agreements.  Section  1.467-8 
applies  only  to  rental  agreements 
described  in  §  1.467-8. 

(c)  Application  of  regulation  project 
IA-292-84  to  certain  leasebacks  and 
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long-term  agreements.  In  the  ckse  of  any 
leaseback  or  long-term  agreement  (other 
than  a  disqualified  leaseback  or  long- 
term  agreement^  entered  into  after  Jime 
3, 1996,  and  on  or  before  May  18, 1999, 
a  taxpayer  may  choose  to  apply  the 
provisions  of  regulation  project  IA-292- 
84  (1996-2  C.B.  462)(see  §  601.601(d)(2) 
of  this  chapter). 

(d)  Entered  into.  For  purposes  of  this 
section  and  §  1.467-8,  a  rental 
agreement  is  entered  into  on  its 
agreement  date  (within  the  meaning  of 
§  1.467-l(h)(l)  and,  if  applicable, 
§1.467-l(f)(l)(i)). 

(e)  Change  in  method  of  accounting— 
(1)  In  general.  For  the  first  taxable  year 
ending  after  May  18, 1999,  a  taxpayer  is 
granted  consent  of  the  Commissioner  to 
change  its  method  of  accounting  for 
rental  agreements  described  in 
paragraph  (a)(2)  of  this  section  to 
comply  with  the  provisions  of  §§  1.467- 
1  through  1.467-7. 

(2)  Application  of  regulation  project 
lA-292-84.  For  the  first  taxable  year 
ending  after  May  18, 1999,  a  taxpayer  is 
granted  consent  of  the  Commissioner  to 
change  its  method  of  accoimting  for  any 
rental  agreement  described  in  paragraph 
(c)  of  this  section  to  comply  with  the 
provisions  of  regulation  project  IA-292- 
84  (1996-2  C.B.  462)  (see  §  601.601(d)(2) 
of  this  chapter). 

(3)  Automatic  change  procedures.  A 
taxpayer  changing  its  method  of 
accounting  in  accordance  with  this 
paragraph  (e)  must  follow  the  automatic 
change  in  accounting  method  provisions 
of  Rev.  Proc.  98-60  (see  §  601.601(d)(2) 
of  this  chapter)  except,  for  piuposes  of 
this  paragraph  (e),  the  scope  limitations 
in  section  4.02  of  Rev.  Proc.  98-60  are 
not  applicable.  A  method  change  in 
accordance  with  paragraph  (e)(1)  of  this 
section  is  made  on  a  cut-off  basis  so  no 
adjustment  under  section  481(a)  is 
required. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  May  5, 1999. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  99-11891  Filed  5-17-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  009-0137a;  FRL-6337-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision,  Six 
Califomia  Air  Pollution  Control 
Districts 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califomia 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
following:  Kern  Coimty  Air  Pollution 
Control  District  (KCAPCD),  Lake  County 
Air  Quality  Management  District 
(LCAQMD).  Modoc  Coimty  Air 
Pollution  Control  District  (MCAPCD), 
Northern  Sierra  Air  Quality 
Management  District  (NSAQMD),  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD),  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  The  rules  control 
particulate  matter  (PM)  emissions  from 
open  binning,  orchard  heaters,  fuel 
burning  equipment,  or  processes 
identified  by  a  weight  rate  throughput. 
This  approval  action  will  incorporate 
these  rules  into  the  federally-approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
PM  in  accordance  with  the  requirements 
of  the  Clean  Air  Act,  as  amended  in 
1990  (CAA).  Thus,  EPA  is  finalizing  the 
approval  of  these  rules  into  the 
Califomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
attainment  and  nonattainment  areas. 
DATES:  This  rule  is  effective  on  July  19, 
1999  without  further  nofice,  unless  EPA 
receives  relevant  adverse  comments  by 
June  17, 1999.  If  EPA  receives  such 
comments,  then  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  v^ll 
not  take  effect. 

ADDRESSES:  Conunents  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  the  rules  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air  Division, 
U.S.  Environmental  Protection  Agency, 


Region  IX,  75  Hawthorne  Street,  San 

Francisco.  CA  94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W.. 

Washington,  D.C.  20460 
Califomia  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

2020  "L"  Street,  Sacramento,  CA  95812. 
Kern  County  Air  Pollution  Control  District, 

2700  "M"  Street.  Suite  290,  Bakersfield, 

CA  93301. 
Lake  County  Air  Quality  Management 

District,  883  Lakeport  Boulevard,  Lakeport, 

CA  95453. 
Modoc  County  Air  Pollution  Control  District, 

202  West  4th  Street,  Alturas,  CA  96101. 
Northern  Sierra  Air  Quality  Management 

District,  540  Searles  Avenue.  Nevada  City, 

CA  95959. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1990  East  Gettysburg 

Street,  Fresno,  CA  93726. 
Ventura  Coimty  Air  Pollution  Control 

District,  702  County  Square  Drive,  Ventura, 

CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  approved  into  the 
Califomia  SIP  are  listed  below  with  the 
date  they  were  adopted  or  amended  by 
the  Districts  and  the  date  they  were 
submitted  to  EPA  by  the  Califomia  Air 
Resources  Board:  KCAPCD  Rule  409. 
Fuel  Burning  Equipment  (as  amended 
on  May  7, 1998,  submitted  June  23, 
1998);  LCAQMD  Section  (Rule)  248.5, 
Prescribed  Burning  (Definition)  (as 
adopted  on  December  6, 1988, 
submitted  Febmary  7, 1989);  LCAQMD 
Section  (Rule)  270,  Wildland  Vegetation 
Management  Burning  (Definition)  (as 
adopted  on  December  6, 1988, 
submitted  February  7, 1989);  LCAQMD 
Section  (Rule)  640,  (Permit  Exemptions) 
(as  amended  on  July  15, 1997,  submitted 
March  10, 1998);  LCAQMD  Section 
(Rule)  1002,  (Agencies  Authorized  to 
Issue  Bum  Permits)  (as  amended  on 
March  19. 1996,  submitted  May  18, 
1998);  Lake  County  Section  (Rule)  1010, 
(No-Bum  Day) (as  adopted  on  June  13, 
1989,  submitted  March  26, 1990); 
LCAQMD  Section  (Rule)  1350,  Burning 
of  Standing  Tule  (as  adopted  on  October 
15, 1996,  submitted  March  10, 1998); 
MCAPCD  Rule  4.11,  Orchard  Heaters  (as 
adopted  on  January  3, 1989,  submitted 
December  31, 1990);  NSAQMD  Rule 
211,  Process  Weight  per  Hour  (as 
adopted  on  September  11, 1991, 
submitted  October  28, 1996); 
SJVUAPCD  Rule  4301,  Fuel  Burning 
Equipment  (as  amended  on  December 
17, 1992,  submitted  September  28, 
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1994);  and  VCAPCD  Rule  56,  Open  Fires 
(as  amended  on  March  29,  1994. 
submitted  May  24, 1994). 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act, 
that  included  the  Ventiira  County 
(Southern  Part)  and  the  San  Joaquin 
Valley  Air  Basin  (43  FR  8964;  40  CFR 
81.305).  On  July  1, 1987  (52  FR  24672) 
EPA  replaced  the  TSP  standards  with 
new  PM  standards  applying  only  to  PM 
up  to  10  microns  in  diameter  (PM-10). ' 
On  November  15, 1990.  amendments  to 
the  1977  CAA  were  enacted  (Pub.  L. 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q).  On  the  date  of 
enactment  of  the  1990  CAA 
Amendments,  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  nonattainment 
by  operation  of  law  and  classified  as 
moderate  or  serious  pursuant  to  section 
188(a).  Nevada  County,  Plumas  County, 
and  Sierra  Coimty  (which  now  comprise 
NSAQMD).  Lake  County.  Modoc 
Coimty,  and  Ventmra  County  were  not 
among  the  areas  designated 
nonattainment.  The  present  KCAPCD 
includes  an  area  never  designated 
nonattainment  for  PM-10  and  a  part  of 
Searles  Valley,  which  was  designated 
moderate  nonattainment  for  PM-10.  On 
February  8, 1993,  EPA  classified  foiu- 
nonattainment  areas  as  serious 
nonattainment,  including  the  San 
Joaquin  Valley  Planning  Area,  which 
now  comprises  the  SJVUAPCD. 

Section  189(a)  of  the  CAA  requires 
moderate  and  above  PM-10 
nonattainment  areas  to  adopt  reasonably 
available  control  measures  (RACM). 
including  reasonably  available  control 
technology  (RACT)  for  stationary 
soim:es  of  PM-10.  Section  189(b)  of  the 
CAA  requires  serious  nonattainment 
areas  to  adopt  best  available  control 
measures  (BACM)  for  significant  sources 
of  PM-10,  including  best  available 
control  technology  (BACT).  Therefore. 
KCAPCD  and  SJVUAPCD  must  meet 
RACM.  SJVUAPCD  must  also  adopt 
BACM.  However,  EPA  is  deferring 
decision  on  the  specific  BACM 
requirements  until  EPA  acts  on 
SJVUAPCD's  BACM  plan  at  a  later  date. 
In  response  to  section  110(a)  and  Part 
D  of  the  Act.  the  State  of  California 
submitted  many  PM-10  rules  for 


'  On  July  18, 1997  EPA  promulgated  revised  and 
new  standards  for  PM-10  and  PM-2.5  (62  FR 
38651).  EPA  has  not  yet  established  specific  plan 
and  control  requirements  for  the  revised  and  new 
standards.  This  action  is  part  of  California's  efforts 
to  achieve  compliance  with  the  1987  PM-10 
standards. 


incorporation  into  the  California  SIP, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  direct-final  action  for 
the  following: 

KCAPCD  Rule  409,  Fuel  Burning 
Equipment,  was  amended  May  7, 1998, 
submitted  by  the  State  of  California  for 
incorporation  into  the  SIP  on  June  23. 
1998.  and  foimd  to  be  complete  on 
August  24,  1998,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51  Appendix  V  2  and  is 
being  finalized  for  approval  into  the  SIP. 

LCAQMD  Sections  (Rules)  248.5,  270. 
640, 1010.  and  1350  were  adopted 
December  6. 1988.  December  6. 1988. 
July  15. 1997,  June  13. 1989.  and 
October  15. 1996.  respectively; 
submitted  by  the  State  of  California  for 
incorporation  into  the  SIP  on  February 
7, 1989,  I^ebruary  7,  1989.  March  10. 
1998,  March  26,  1990,  and  March  10, 
1998.  respectively;  and  foimd  to  be 
complete  on  May  5. 1989.  May  5. 1989, 
May  21, 1998.  June  20. 1990.  and  May 
21. 1998,  respectively. 

LCAQMD  Section  (Rule)  1002  was 
amended  March  19,  1996,  submitted 
May  18, 1998.  and  foimd  to  be  complete 
July  17..  1998. 

MCAPCD  Rule  4.11,  Orchard  Heaters, 
was  adopted  January  3, 1989,  submitted 
by  the  State  of  California  for 
incorporation  into  the  SIP  on  December 
31, 1990,  and  found  to  be  complete  on 
February  28, 1991. 

NSAQMD  Rule  211.  Process  Weight 
per  Hour,  was  adopted  September  11. 

1991.  submitted  by  the  State  on  October 
28, 1996,  and  found  to  be  complete  on 
December  19, 1996. 

SJVUAPCD  Rule  4301,  Fuel  Burning 
Equipment,  was  amended  December  17. 

1992,  submitted  by  the  State  of 
California  for  incorporation  into  the  SIP 
on  September  28, 1994.  and  found  to  be 
complete  on  October  21, 1994. 

VCAPCD  Rule  56,  Open  Fires  was 
amended  March  29, 1994.  submitted  by 
the  State  of  Cafifomia  for  incorporation 
into  the  SIP  on  May  24, 1994,  and  found 
to  be  complete  on  July  14, 1994. 

PM  emissions  can  harm  human  health 
and  the  environment.  These  rules  were 
adopted  as  part  of  KCAPCD,  LCAQMD, 
MCAPCD.  NSAQMD.  SJVUAPCD.  and 
VCAPCD  efforts  to  maintain  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  TSP/PM-10.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  rules. 


-  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  re\ised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

The  statutory  provisions  relating  to 
RACM/RACT  and  BACM/BACT  are 
discussed  in  EPA's  '.'(^neral  Preamble", 
which  give  the  Agency's  preliminary 
views  on  how  EPA  intends  to  act  on 
SIPs  submitted  under  Title  I  of  the  CAA. 
See  57  FR  13498  (April  16.  1992),  57  FR 
18070  (April  28,  1992)  and  59  FR  41998 
(August  16, 1994).  In  this  rulemaking 
action,  EPA  is  applying  these  policies  to 
this  submittal,  tald^g  into  consideration 
the  specific  factual  issues  presented. 

EPA  previously  reviewed  rules  from 
KCAPCD,  LCAQMD,  MCAPCD, 
NSAQMD.  SJVUAPCD.  and  VCAPCD 
and  incorporated  them  into  the 
federally-approved  SIP  pursuant  to 
section  110(k)(3)  of  the  CAA. 

On  September  22.  1972  and  May  3. 
1984.  respectively.  EPA  approved  into 
the  SIP  versions  of  KCAPCD  Rule  407.2. 
Fuel  Burning  Equipment — Combustion 
Contaminants,  and  Rule  409,  Fuel 
Burning  Equipment — Desert  Basin. 
Submitted  Rule  409,  Fuel  Burning 
Equipment,  combines  these  two  rules 
and  is  equally  as  stringent.  This  rule 
regulates  particulate  and  other 
emissions  from  fuel  burning  equipment. 
EPA  has  determined  that  submitted 
Rule  409  meets  the  requirements  of 
RACM. 

On  May  18, 1981,  EPA  approved  into 
the  Nevada  County  (now  part  of  the 
unified  NSAQMD j  SIP  Rule  211, 
Process  Weight  per  Hour,  the  general 
prohibition  plus  exceptions  in 
paragraphs  A.6  and  A. 7,  while 
disapproving  the  exceptions  in 
paragraphs  A.l  through  A.5.  Paragraphs 
A.l  through  A.5  exceptions  give  specific 
emission  limits  to  the  following: 

•  Portland  Cement  Kilns— 0.30 
pounds  per  ton  dry  feed. 

•  Portland  Cement  Clinker  Coolers — 
0.10  pounds  per  ton  dry  feed. 

•  Sewage  Sludge  Incinerators — 1.30 
pounds  per  ton  dry  sludge  input. 

•  Rotary  Lime  Kilns — 0.30  pounds 
per  ton  limestone  feed. 

•  Lime  Hydrators — 0.15  pounds  per 
ton  lime  feed. 

There  is  currently  no  version  of 
NSAQMD  Rule  211  in  Plumas  County  or 
Sierra  County  in  the  SIP.  Submitted 
NSAQMD  Rule  211.  Process  Weight  per 
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Hour,  which  contains  the  general 
prohibition  plus  paragraphs  A.l  through 
A.6.,  replaces  the  Nevada  County  SIP- 
approved  rule.  The  previously 
disapproved  paragraphs  A.l  through 
A.5  are  being  approved  in  this  action, 
because  this  is  an  attainment  area  and 
all  of  the  exceptions  are  at  least  as 
stringent  as  New  Soiute  Performance 
Standards,  and  EPA  concludes  that  they 
will  not  interfere  with  attainment  or  any 
other  provision  of  the  CAA. 

There  is  cxurently  no  version  of 
LCAQMD  Section  (Rule)  248.5, 
Prescribed  Burning  (Definition),  and 
LCAQMD  Section  (Rule)  270,  Wildland 
Vegetation  Management  Burning 
(Definition),  in  the  SIP.  Section  (Rule) 
24&>5  defines  Prescribed  Burning. 
Section  (Rule)  270  defines  Wildland 
Vegetation  Management  Burning. 

There  is  currenUy  no  version  of 
LCAQMD  Section  (Rule)  640,  (Permit 
Exemptions)  in  the  SIP.  This  is  a  new 
rule  (a  previous  version  was  not  SIP- 
approved)  that  exempts  certain  types  of 
burning  from  the  requirement  to  obtain 
a  bum  permit. 

On  August  4, 1978,  EPA  approved 
into  the  SIP  a  version  of  LCAQMD 
Section  (Rule)  1002,  (Agencies 
Authorized  to  Issue  Permits).  Submitted 
Section  (Rule)  1002,  replaces  the  SIP- 
approved  rule  and  includes  the 
following  significant  changes  from  the 
ciurent  SIP: 

•  U.S.  Forest  Service  is  deleted  as  an 
agency  authorized  to  issue  bum  permits. 

•  The  specific  California  Division  of 
Forestry  and  local  fire  protection 
districts  are  listed  by  name. 

There  is  currentiy  no  version  of 
LCAQMD  Section  (Rule)  1010,  (No-Bum 
Day)  in  the  SIP.  This  is  a  new  rule  that 
states  that  the  Air  Pollution  Control 
Officer  shall  designate  and  provide 
notice  of  No-Bum  Days,  in  order  to 
protect  ambient  air  quality. 

There  is  ciurenUy  no  version  of 
LCAQMD  Section  (Rule)  1350,  Burning 
of  Standing  Tule,  in  the  SIP.  This  is  a 
new  mle  that  regulates  the  burning  of 
standing  tule  and  requires  a  bum 
permit. 

There  is  cvurenUy  no  version  of 
MCAPCD  Rule  4.11,  Orchard  Heaters,  in 
the  SIP.  The  submitted  rule  includes  the 
following  provisions: 

•  Restricts  the  use  of  orchard  heaters 
to  those  approved  by  the  California  Air 
Resources  Board. 

•  Limits  the  emissions  to  not  more 
than  one  gram  per  minute  of 
unconsumed  solid  carbonaceous 
material. 

On  various  dates,  EPA  approved  into 
the  SIP  versions  of  Fuel  Burning 
Equipment  rules  for  the  eight  coiuities 
that  now  comprise  the  SJVUAPCD. 


Submitted  Ride  4301,  Fuel  Buming 
Equipment,  replaces  these  rules  and 
includes  no  significant  changes  from  the 
SIP  versions  from  the  eight  counties. 
Rule  4301  is  equally  as  stringent  as 
similar  rules  in  other  districts.  EPA  has 
determined  that  submitted  Ride  4301 
meets  the  requirements  of  RACM. 

On  August  6,  1990,  EPA  approved 
into  die  SIP  a  version  of  VCAPCD  Rule 
56,  Open  Fires.  Submitted  VCAPCD 
Rule  56,  Open  Fires,  replaces  this  rule 
and  includes  the  following  significant 
changes  from  the  current  SIP: 

•  Buming  is  prohibited  on  Ban  Days, 
which  have  been  redefined  as  days 
when  the  ambient  ozone  concentration 
is  or  is  predicted  to  exceed  the 
California  ozone  standard  of  0.09  ppm 
by  volume. 

•  Persons  who  bum  agricultural 
waste  are  now  required  to  notify  the 
District  both  before  and  after  buming 
occurs. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  following  mles  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D: 

•  KCAPCD  Rule  409,  Fuel  Buming 
Equipment  (submitted  June  23, 1998). 

•  LCAQMD  Section  (Rule)  248.5, 
Prescribed  Buming  (Definition) 
(submitted  Febmary  7, 1989). 

•  LCAQMD  Section  (Rule)  270, 
Wildland  Vegetation  Management 
Buming  (Definition)  (submitted 
Febmary  7, 1989). 

•  LCAQMD  Section  (Rule)  640, 
(Permit  Exemptions)  (submitted  March 
10, 1998). 

•  LCAQMD  Section  (Rule)  1002, 
(Agencies  Authorized  to  Issue  Permits) 
(submitted  May  18, 1998). 

•  LCAQMD  Section  (Rule)  1010,  (No- 
Bum  Day)  (submitted  March  26, 1990). 

•  LCAQMD  Section  (Rule)  1350, 
Buming  of  Standing  Tule  (submitted 
March  10, 1998). 

•  MCAPCD  Rule  4.11,  Orchard 
Heaters  (submitted  December  31, 1990). 

•  NSAQMD  Rule  211,  Process  Weight 
per  Hour  (submitted  October  28, 1996). 

•  SJVUAPCD  Rule  4301,  Fuel 
Buming  Equipment  (submitted 
September  28, 1994). 

•  VCAPCD  Rule  56,  Open  Fires 
(submitted  May  24, 1994). 

A  more  detailed  evaluation  can  be 
found  in  EPA's  evaluation  reports  for 
these  rules. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 


rules  section  of  this  Federal  Register 

publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  conunents  be 
filed.  This  rule  will  be  effective  Jidy  19, 
1999  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  June  17, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  informing  the  public  that 
the  rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  July  19, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
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section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (l)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  efiiects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Considtation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  uidess  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inaured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regiilation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
.  elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unlessthe 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Ck>.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Cktmptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  19%.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^jster.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean   • 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  19. 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  April  9, 1999. 
David  P.  Howekamp, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— CalHomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c){177)(i)(F), 
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(179)(i)(F),  (182)(i){F){2).  (197){i)(D)(2), 
(199)(i)(D)(4),  (246)(i)(A)(2).  (254)(i)a), 
(255)(i)(D),  and  (256)(i)(C)(2)  to  read  as 
follows: 

$52,220    ktontification  of  plan. 

***** 

(c)*  •  * 
(177)  *  *  • 
(i)*  *   * 

(F)  Lake  County  Air  Quality 
Management  District. 

(1)  Rules  248.5  and  270,  adopted  on 
December  6, 1988. 
***** 

(179)*   *   • 
(i)*  *   * 

(F)  Lake  County  Air  Quality 
Management  District. 

(i)  Rule  1010,  adopted  on  June  13, 
1989. 

***** 

(182)*  •  • 
(i)  *  *  * 

(F)*  *  • 

(2)  Rule  4.11,  adopted  on  Janiiary  3, 
1989. 

***** 

(197)*  *  * 

(i)  *  *  • 
(D)*  *  * 

(2)  Rule  56,  adopted  on  October  22, 
1968,  as  amended  on  March  29, 1994. 

***** 

(199)*   *  * 

(i)*  *  * 

(D)*  *  * 

[4]  Rule  4301,  adopted  on  May  21, 
1992,  as  amended  on  December  17, 
1992. 
***** 

(246)*   *   * 

(i)*  *  * 

(A)*  *  * 

(2)  Rule  211,  adopted  on  September 
11, 1991. 
***** 

(254)*   *   * 

(i)  *  *  * 

(J)  Lake  Coimty  Air  Quality 
Management  District. 

[1)  Rule  640,  as  amended  on  July  15, 
1997;  and  Rule  1350,  adopted  on 
October  15, 1996. 
***** 

(255)*   *   * 

(i)*  *  * 

(D)  Lake  County  Air  Quality 
Management  District. 

[1]  Rule  1002,  as  amended  on  March 
19, 1996. 
***** 

(256)*   *  * 
(i)*  *   * 
(O*   *  * 


(2)  Rule  409,  adopted  on  April  18, 
1972,  as  amended  on  May  7, 1998. 

***** 

[FR  Doc.  99-12157  Filed  5-17-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN38-01-6971a;  FRL-6339-5] 

Approval  and  promulgation  of  State 
Implementation  Plans;  Minnesota 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves 
revisions  to  the  Minnesota  State 
Implementation  Plan  (SEP)  permitting 
program  which  add  new  sections  to 
Minnesota's  Air  Emission  Permits  Rule 
7007  and  Standards  for  Stationary 
Sources  Rule  7011.  The  Minnesota 
Pollution  Control  Agency 
(MPCA)submitted  these  new  sections  to 
the  Environmental  Protection  Agency 
(EPA)  on  January  12, 1995.  The  new 
permitting  rules  will  streamline  the 
permitting  process  in  Minnesota  and, 
thereby,  reduce  the  permitting  burden 
on  both  sources  within  the  State  and  the 
MPCA.  Rules  7007  and  7011  are  revised, 
respectively,  by  the  addition  of  the 
Registration  Permit  Rule  and  the  Control 
Equipment  Rule.  In  the  proposed  ndes 
section  of  this  Federal  Register,  EPA  is 
proposing  approval  of,  and  soliciting 
comments  on,  these  SIP  revisions.  If 
adverse  comments  are  received  on  this 
action,  EPA  will  withdraw  this  final 
rule  and  address  the  comments  received 
in  response  to  this  action  in  a  final  rule 
on  the  related  proposed  rule.  A  second 
public  comment  period  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  This  "direct  final"  rule  will  be 
effective  July  19, 1999,  unless  EPA 
receives  adverse  or  critical  comments  by 
Jime  17, 1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to  Robert  Miller,  Chief,  Permits 
and  Grants  Section,  Air  Programs 
Branch{AR-18J),  United  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Rachel  Rineheart  at  (312)  886-7017 
before  visiting  the  Region  5  Office.)  A 
copy  of  these  SIP  revisions  are  available 


for  inspection  at  the  following  location: 
Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
D.C.  20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Rineheart,  Permits  and  Grants 
Section(AR-18j),  Air  Programs  Branch, 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)  886-7017. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Minnesota  has  created  two  new 
permitting  rules  to  the  Miimesota  SIP 
permitting  program.  The  first  rule, 
Registration  Permit  Rule,  specifies 
certain  limitations  imder  which  sources 
may  elect  to  operate.  If  an  owner  or 
operator  elects  to  comply  with  the  rule, 
it  must  register  with  the  State,  and  the 
State  will  issue  a  generic  permit  that 
requires  operation  in  compliance  with 
the  applicable  sections  of  the  Minnesota 
Rules.  The  second  addition  to  the 
Minnesota  SIP  permitting  program  is  the 
Control  Equipment  Rule.  This  rule 
establishes  control  efficiencies  for  add- 
on pollution  control  equipment  that  can 
be  used  in  determining  a  source's 
potential  to  emit,  and  requires  the 
soiirce  to  use  the  control  equipment. 

A.  Registration  Permit  Rule 

This  rule  establishes  regulatory 
options  for  certain  categories  of  smaller 
sources.  MPCA  has  developed  foiu 
categories  of  options  under  this  rule.  A 
source  qualifying  under  one  of  these 
options  will  register  with  the  State, 
indicating  that  it  has  accepted  the 
limitations  contained  in  the  rule  for  that 
option.  EPA  is  approving  options  A,  B, 
and  D,  but  is  disapproving  option  C. 

Option  A.  To  qualify  for  permitting 
under  Option  A,  a  soiut:e  must  have  a  . 
potential  to  emit  less  than  the  major 
source  thresholds  without  emission 
control  equipment  or  other  limitations 
on  production  or  operation.  Qualifying 
owners  or  operators  of  stationary 
sources  are  only  required  to  obtain  a 
permit  if  the  soiut:e  is  subject  to  one  of 
the  New  Source  Performance  Standards 
(NSPS)  listed  below: 

1.  40  CFR  part  60.  subpart  Dc,  Standards 
of  Performance  for  Small  Industrial- 
Commercial-Institutional  Stream  Generating 
Units. 

2.  40  CFR  part  60,  subpart  K,  Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liqiuds  for  which  Construction, 
Reconstruction  or  Modification  Commenced 
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After  June  11, 1973  and  Prior  to  May  19, 
1978. 

3.  40  CFR  part  60,  subpart  Ka.  Standards 
of  Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which  Construction, 
Reconstruction  or  Modification  Commenced 
After  May  19, 1978  and  Prior  to  July  23, 
1984. 

4.  40  CFR  part  60,  subpart  Kb,  Standards 
of  Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (including  Petroleum  Storage 
Vessels)  for  which  Construction, 
Reconstruction  or  Modification  Commenced 
after  July  23, 1984. 

5.  40  CFR  part  60,  subpart  DD.  Standards 
of  Performance  for  Grain  Elevators. 

6.  40  CFR  part  60,  subpart  EE,  Standards 
of  Performance  for  Surface  Coating  of  Metal 
Furniture. 

7.  40  CFR  part  60,  subpart  SS,  Standards 
of  Performance  for  Industrial  Surface 
Coating:  Large  Appliances. 

8.  40  CFR  part  60,  subpart  JJJ,  Standards  of 
Performance  for  Petroleum  Ehry  Cleaners. 

9.  40  CFR  part  60,  subpart  OOO.  Standards 
of  Performance  for  Nonmetallic  Mineral 
Processors. 

10.  40  CFR  part  60.  subpart  TTT,  Standards 
of  Performance  for  Industrial  Cleaning  of 
Plastic  Parts  for  Business  Machines. 

Sources  that  qualify  for  a  pennit  imder 
this  option  must  submit  an  application 
to  the  MPCA  which  describes  the 
facility  and  lists  the  applicable  NSPS, 
and  provide  a  copy  of  the  applicable 
portion  of  the  NSPS. 

Option  B.  Sources  that  purchase  or 
use  less  than  2000  gallons  per  year  of 
volatile  organic  compound  (VOC) 
containing  materials,  and  whose  sole 
emissions  are  from  the  use  of  these 
chemicals,  may  apply  for  permitting 
imder  Option  B.  Assuming  worst  case 
conditions,  the  VCXH  emissions  from 
these  sources  are  less  than  10  tons  per 
year,  which  is  significanfly  less  than  the 
major  source  threshold.  To  apply  for  a 
pennit  under  Option  B,  an  owner  or 
operator  must  provide  to  MPCA  a 
description  of  the  facility,  a  copy  of  any 
NSPS  that  would  apply  with  the 
relevant  portions  highlighted,  a 
statement  of  whether  compliance  will 
be  based  on  purchase  or  use  records, 
and  the  actual  or  estimated  gallons  of 
VOC  containing  material  purchased  or 
used  over  the  last  12  month  period.  The 
rule  requires  sources  operating  under  a 
permit  issued  pursuant  to  this  option  to 
record  each  month  the  amoimt  of  VOC 
containing  material  purchased  or  used 
during  the  month,  to  record  and 
calculate  the  12  month  rolling  stun  of 
material  purchased  or  used,  and  to 
comply  with  all  applicable 
requirements. 

Option  C  and  Basis  for  Disapproval. 
Owners  or  operators  of  sources  that 
consist  solely  of  indirect  heating  imits, 
reciprocating  internal  combustion 
engines,  and/or  VOC  emissions  itom  use 


of  VOC-containing  material  may  apply 
for  permitting  under  this  option 
provided  that  they  meet  certain  criteria 
regarding  operation  outlined  in  the  rule. 
The  rule  attempts  to  allow  the 
maximmn  flexibility  possible  in  the 
types  and  quantities  of  fossil  fuel  that 
may  be  burned  at  a  facility,  while  still 
ensuring  that  emissions  do  not  exceed 
major  sources  thresholds.  Qualification 
for  the  rule  is  determined  by  a  series  of 
equations  based  on  AP-42  emission 
factors  that  estimate  emissions  bom 
each  type  of  activity  at  the  facility  for  its 
highest  emitted  poUutant.  If  the  sum  of 
emissions  from  all  activities  are  less 
than  100  tons  per  year,  then  the  source 
can  qualify  for  permitting  under  this 
option  and  avoid  permitting  under 
major  soim:e  programs.  In  a  situation 
where  a  facility  bums  a  combination  of 
fuels  with  different  worst  case 
pollutants,  the  rule  would  certainly 
limit  a  faciUty's  emissions  to  less  than 
major  source  levels  since  applicability  is 
determined  on  a  per  pollutant  basis,  and 
MPCA's  method  totals  all  worst  case 
pollutant  emissions.  However,  if  a 
facility  biuns  a  single  fuel  or  a 
combinatioaof  fuels  that  have  the  saipe 
worst  case  poUutant,  this  rule  would 
allow  a  source  to  emit  up  to  just  under 
the  100  ton  major  source  threshold 
level.  Because  option  C  fails  to  provide 
specific  limitations  on  fuel  combustion 
and  uses  a  test  method  that  lacks 
reliability  for  these  purposes,  EPA  finds 
that  option  C  does  not  satisfectorily 
restrict  emissions.  Therefore,  EPA  is 
disapproving  option  C. 

Option  D.  Option  D  provides  that  any 
source  with  actual  emissions  less  than 
or  equal  to  50  percent  of  the  major 
source  threshold  qualifies  for  permitting 
under  this  option.  In  the  January  25, 
1995  memorandimi  entitled  "Options 
for  Limiting  the  Potential  to  Emit  (PTE) 
of  a  Stationary  Soim:e  Under  Section 
112  and  Title  V  of  the  Clean  Air  Act 
(Act),"  signed  by  John  S.  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards,  EPA  provided  a  2  year 
transition  period  for  sources  with  actual 
emissions  below  50  percent  of  the  major 
source  threshold  for  every  consecutive 
12  month  period.  During  the  transition 
period  these  sources  were  not  required 
to  obtain  Title  V  permits.  This  2  year 
transition  period  was  extended  twice, 
first  in  a  memorandimi  dated  August  27, 
1996,  and  again  in  a  memorandum 
dated  July  10, 1998.  The  purpose  of  the 
transition  periods  was  to  provide  States 
with  adequate  time  to  develop  similar 
rules  to  limit  the  potential  to  emit  of 
these  sources. 


B.  Control  Equipment  Rule 

This  rule  provides  that  the  owner  or 
operator  of  a  stationary  source  which 
uses  the  control  efficiencies  listed  in  the 
rule  to  determine  its  potential  to  emit  is 
subject  to  the  requirements  of  the 
Control  Equipment  Rule  foimd  at 
Minnesota  Rules  7011.0060-7011.0080. 
In  other  words,  a  facility  must  either 
comply  with  Minn.  Rules  7011.0060- 
7011.0080,  or  it  may  not  use  the  control 
efficiencies  listed  in  the  rule  to 
determine  its  potential  to  emit.  There 
are  two  exceptions  to  appficability.  The 
first  is  that  an  owner  or  operator  who 
has  been  issued  a  part  70,  State  or 
general  permit  issued  under  Minnesota 
Rules  7007.  which  specifically  allows 
either  non-use  of  the  equipment  or  a 
different  control  efficiency,  is  not 
subject  to  the  rule.  The  second 
exemption  to  applicability  is  for  sources 
which  have  emissions  below  the  major 
source  level  without  the  use  of  the 
control  equipment.  The  rule  contains 
control  equipment  requirements  for 
certain  devices  for  the  control  of 
Particulate  Matter  (PM)  and  VOC 
emissions.  For  PM,  the  listed  control 
equipment  are  as  follows:  high, 
mediiim,  smd  low  efficiency  centrifugal 
collectors;  multiple  cyclone  without  fly 
ash  reinjection;  multiple  cyclone  with 
fly  ash  reinjection;  wet  cyclone 
separators  or  cyclonic  scrubbers; 
electrostatic  precipitators;  fabric  filters; 
spray  towers;  ventiu-i  scrubbers; 
impingement  plate  scrubbers;  and  HEPA 
and  wall  filters.  VOC  control  devices 
include  afterburners  (thermal  or 
catalytic  oxidation),  and  flaring  or  direct 
combustors.  For  each  type  of  listed 
control  equipment,  the  rule  establishes 
a  control  efficiency  to  be  used, 
maintenance  requirements,  and 
monitoring  and  recordkeeping 
requirements.  In  addition,  the  rule 
requires  that  anyone  subject  to  the  rule 
must  operate  the  listed  control 
equipment  at  all  times.  The  rule 
estabhshes  control  efficiencies  for  both 
total  enclosiu"es  and  for  systems  using 
hoods  to  capttu'B  pollutants. 

n.  Final  Determination 

Based  on  the  rationale  set  forth  above 
and  in  EPA's  Technical  Support 
Document,  EPA  is  approving  Minnesota 
rules  7007!l  110-7007. 11 20,  7007.1130, 
and  7011.0060-7011.0080.  to  be 
incorporated  into  the  Minnesota  SIP  and 
that  Minnesota  rule  7007.1125  be 
disapproved. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
■However,  in  a  separate  document  in  this 
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Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State  Plan 
should  adverse  written  comments  be 
filed.  This  action  wiU  be  effective 
without  further  notice  unless  EPA 
receives  adverse  written  comments  by 
June  17, 1999.  Should  EPA  receive  such 
comments,  it  will  publish  a  final  rule 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  July  19. 1999. 

m.  AdmiiiistratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitied  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elective 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  This  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
these  communities,  unless  the  Federal 


government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  ff  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  die  nde,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  This  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12066,  and  (2)  concerns  an 
environmental  heeilth  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  luiless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
direct  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  plan 
approvals  under  section  110(a)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 


already  imposing.  Therefore,  because 
the  Federal  approval  does  not  create  any 
new  requirements  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act 
(ACT)  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  a  State  action.  The 
Act  forbids  EPA  to  base  its  actions  on 
such  grounds.  Union  Electric  Co.,  v. 
USEPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  goverrunents  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
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publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
imtil  60  days  after  it  is  published  in  the 
Federal  R^^ister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  19, 1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Volatile 
organic  compound.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  23, 1999. 
David  A.  Ullrich. 
Acting  Regional  Administrator,  Region  5. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

SubfMrt  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

{52.1220    Identification  of  plan. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6342-5] 

National  Oil  and  Hazardous 
Sutwtances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  Yellow 
Water  Road  Dump  Superfund  Site  from 
the  National  Priorities  List  (NPL). 


(c)*  *  * 

(48)  On  January  12, 1995.  Minnesota 
submitted  revisions  to  its  air  permitting 
rules.  The  submitted  revisions  provide 
generally  applicable  limitations  on 
potential  to  emit  for  certain  categories  of 
sources. 

(i)  Incorporation  by  reference. 
Submitted  portions  of  Minnesota 
regulations  in  Chapter  7007,  and 
7011.0060  through  7011.0080  effective 
December  27. 1994. 

[FR  Doc.  99-12366  Filed  5-17-99;  8:45  am) 
BOUNQ  CODE  6SaO-60-P 


summary:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  the 
deletion  of  the  Yellow  Water  Road 
Diunp  from  the  National  Priorities  List 
(NPL).  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promidgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  EPA 
and  the  Florida  Department  of 
Environmental  Protection  (FDEP)  have 
determined  that  the  Site  poses  no 
sigiiificant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
EFFECTIVE  DATE:  May  18, 1999. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through  the  EPA 
Region  4  public  docket,  which  is 
available  for  viewing  at  the  information 
repositories  at  the  following  two 
locations: 

Record  Center,  U.S.  Environmental 
Protection  Agency,  Region  4.  61 
Forsyth  Street,  Atlanta,  Georgia 
30303,  Telephone  No.:  (404)  562- 
9530;  Hours:  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday — by 
appointment  only. 
Baldwin  Town  Hall,  10  U.S.  90  West, 
Baldwin,  Florida  32234,  Telephone 
No:  (904)  266-4221. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Lloyd,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
61  Forsyth  Street,  Atlanta,  Georgia 
30303,(404)562-8917. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  (EPA) 
Region  4  annoimces  the  deletion  of  the 
Yellow  Water  Road  Dump  Site,  Duval 
Coimty,  Florida  from  the  National 
Priorities  List  (NPL),  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances  , 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300  .  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 


public  health,  welfere.  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  these  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund.  As 
described  in  §  300.425(e)(3)  of  the  NCP. 
sites  deleted  from  the  NPL  remain 
eligible  for  remedial  actions  in  the 
unlikely  event  that  conditions  at  the 
Site  warrant  such  action.  EPA  published 
a  Notice  of  Intent  to  Delete  the  Yellow 
Water  Road  Dump  Site  from  the  NPL  on 
December  23, 1998  in  the  Federal 
Register  (63  FR  71052-71054).  EPA 
received  no  comments  on  the  proposed 
deletion;  therefore,  no  responsiveness 
summary  is  necessary  for  attachment  to 
this  Notice  of  Deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  the 
responsible  party  Uability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Suliiects  in  40  CFR  Part  300 

Envfronmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Superfund,  Water  pollution  control. 
Water  supply. 

Dated:  April  22, 1999. 

A.  Stanley  Meibui^, 

Acting  Regional  Administrator,  U.S.  EPA. 
Region  4. 

40  CFR  part  300  is  amended  as 
follows: 

PART  30&-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657:  E.O.  12777.  56  FR  54757,  3  CFR. 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site 
"Yellow  Water  Road  Dump,  Baldwin, 
FL". 

(FR  Doc.  99-12244  Filed  5-17-99;  «:45  am] 

BILUNG  CODE  6560-50-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[DA  99-745] 

Limitations  Waived  on  Payments  in 
Settlement  Agreements  Among  Parties 
in  Contested  Ucensing  Cases 

AGENCY:  Federal  Communications 
Commission. 


26884 
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ACTION:  Partial  waiver  of  rules. 

SUMMARY:  This  document  seeks  to  issue 
a  limited  waiver  of  the  Commission's 
rules.  The  rules  place  limitations  on 
settlements  that  are  reached  among 
parties  in  contested  cases  in  order  to 
prevent  "greenmail."  The  Bureau 
waives  these  rules  for  a  90-day  period, 
effective  upon  publication  of  this 
document  in  the  Federal  Register.  The 
Bureau  waives  these  rules  to  permit 
parties  to  resolve  certain  contested 
proceedings  on  file  at  the  Commission 
as  of  April  16, 1999.  Parties  can  seek 
dismissal  or  withdrawal  of  pending 
applications,  petitions,  other  pleadings 
(including  finder's  preference  requests), 
and  informal  objections  filed  with  the 
Commission  without  limitation  on  the 
consideration  promised,  paid,  or 
received  for  such  dismissal  or 
withdrawal. 

DATES:  The  partial  waiver  of  §  1.935  (a) 
and  (b)  is  effective  May  18, 1999 
through  August  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Johnson,  Policy  and  Rules 
Branch,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
at  (202)  41&-7240. 
SUPPLEMENTARY  INFORMATION:  This 
dociunent,  Public  Notice  DA  99-745, 
released  April  16, 1999  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center,  445  Twelfth  Street,  SW, 
Washington  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  hic,  1231  20th 
Street,  NW,  Washington  DC  20036  (202) 
857-3800.  The  document  is  also 
available  via  the  internet  at  http:// 
www.fcc.gov/Bureaus/Wireless/Public 
Notices/1999/index.html. 

Sjmopsis 

Introduction 

In  this  document,  the  Wireless 
Telecommunications  Biueau  (Biireau) 
issues  a  limited  waiver  of  §§  1.935(a) 
and  1.935(b)  of  the  Commission's  rules. 
These  rules  place  limitations  on 
settlements  that  are  reached  among 
parties  in  contested  cases  in  order  to 
prevent  "greenmail."  The  Bureau 
waives  these  rules  for  contested 
proceedings  on  file  at  the  Commission 
as  of  April  16, 1999,  the  release  date  of 
this  document.  DA  99-745,  to  the  extent 
specified  herein,  for'a  90-day  period, 
effective  upon  publication  of  this 
document  in  the  Federal  Register.  The 
Biueau  waives  these  rules  to  permit 
parties  to  resolve  certain  contested 
proceedings  by  seeking  dismissal  or 
withdrawal  of  pending  apphcations. 


petitions,  other  pleadings  (including 
finder's  preference  requests),  and 
informal  objections  filed  with  the 
Commission  without  limitation  on  the 
consideration  promised,  paid,  or 
received  for  such  dismissal  or 
withdrawal. 

This  document  also  permits  third 
parties  to  contribute  to  the  settlement  of 
certain  contested  proceedings  without 
limitation  on  the  consideration 
promised  or  paid.  This  document  does 
not,  however,  waive  the  Conunission's 
policy  that  prohibits  settlements 
involving  the  award  of  licenses  to 
persons  who  were  not  parties  to  the 
proceeding. 

This  90-day  waiver  does  not  apply  to 
any  apphcations  that  are  in  hearing 
status.  This  document  waives  only  the 
greenmail  limitations  on  the  settlement 
of  pending  matters;  it  does  not  waive 
any  other  Commission  prohibitions  or 
limitations  on  settlements.  This 
dociunent  does  not  permit  parties  to 
"settle"  mutually  exclusive  applications 
that  were  dismissed  pursuant  to  the 
Paging  Second  Report  and  Order. 
Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  62  FR 11616, 
released  February  24, 1997.  Piusuant  to 
the  Second  Report  and  Order,  the 
Conunercial  Wireless  Division  of  the 
Wireless  Telecommunications  Bureau 
dismissed,  without  prejudice,  all 
pending  mutually  exclusive  paging 
applications  and  all  pending  paging 
applications  (other  than  applications  for 
nationwide  and  shared  channels)  filed 
after  July  31,  1996.  Revision  of  Part  22 
and  Part  90  of  the  Conwussion's  Rules 
to  Facilitate  Future  Development  of 
Paging  Systems,  WT  Docket  No.  96-18, 
DA  98-2534,  Order  (Wireless 
Telecomm.  Bin.  December  14, 1998). 
Unless  the  Commission  modifies  these 
decisions  on  reconsideration,  parties 
m£^  not  "settle"  these  applications. 

This  document  also  does  not  permit 
parties  to  "settle"  mutually  exclusive 
applications  that  were  dismissed 
pursuant  to  Amendment  of  the 
Commission's  Rules  Regarding  the  37.0- 
38.6  GHz  and  38.6-40.0  GHz  Bands.  ET 
Docket  No.  95-183,  Report  and  Order 
and  Second  Notice  of  Proposed  Rule 
Making.  63  FR  03075,  released 
November  3, 1997.  Li  this  order,  the 
Commission  dismissed  (1)  all 
applications  for  which  the  60-day  filing 
window  was  not  completed  as  of  the 
date  of  the  Freeze  Order,  DA  95-2341 
(Chief,  Wireless  Telecom.  Bureau, 
released  November  13, 1995);  (2)  all 
major  amendments  filed  on  or  after  the 
release  of  the  Freeze  Order;  and  (3)  all 


mutually  exclusive  applications  that 
were  not  cured  by  an  amendment-of- 
right  filed  on  or  before  the  release  of  the 
Report  and  Order  and  Notice  of 
Proposed  Rule  Making,  61  FR  02452 
released  December  15, 1995.  Unless  the 
Commission  modifies  these  decisions 
on  reconsideration,  parties  may  not 
"settle"  these  applications. 

Parties  are  still  required  to  seek 
Commission  approval  of  the  withdrawal 
or  dismissal  of  applications,  petitions, 
other  pleadings,  or  informal  objections 
but,  during  this  90-day  period,  they  will 
not  be  required  to  certify  that  they  have 
not  received  or  will  not  receive 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
seeking  a  with(frawal  or  dismissal. 
Parties  are  not  required  to  provide  an 
itemized  accounting  or  disclose  the 
amount  of  consideration  received  or 
promised  as  the  result  of  any  settlement 
agreement. 

The  Bureau  underscores  its 
continuing  strong  support,  however,  for 
the  rule  limiting  payments  in  setdement 
cases.  We  are  taking  this  action  because 
of  the  many  cases  currently  pending 
before  the  Bureau,  some  of  which  are 
more  than  five  years  old.  Providing  for 
a  settlement  period,  and  a  limited 
waiver  of  the  "greenmail"  rules  will 
facilitate  the  resolution  of  these  cases 
and  serve  the  public  interest  by 
removing  uncertainty  that  surrounds 
unresolved,  pending  applications  and 
licensing  matters.  In  addition,  a  limited 
settlement  window  will  allow  parties  to 
resolve  disputes  where  the  cost  and 
delay  of  protracted  litigation  will  further 
hamper  the  provision  of  wireless  service 
to  the  public.  It  does  not  appear  that  a 
limited,  one-time  waiver  of  the  rules 
imposed  on  settlement  agreements 
would  either  reward  improper 
speculation  or  encourage  the  filing  of 
abusive  pleadings  in  the  future. 

The  parties  to  any  settlement 
agreement  must  receive  Commission 
approval  of  the  settlement  before  the 
settlement  can  take  effect.  The  parties 
must  file  a  request  for  approval  of  the 
settlement  agreement  no  later  than  90 
days  after  publication  of  this  document 
in  the  Federal  Register.  Each  request  for 
approval  of  a  settlement  agreement  must 
contain  a  copy  of  all  written  agreements 
related  to  the  settlement.  All  such 
settlement  agreements  must  be  properly 
executed,  contain  all  supporting 
documentation,  and  demonstrate  that 
the  settlement  constitutes  a  complete 
resolution  of  the  case.  Parties  can  redact 
the  amount  of  consideration  promised, 
paid,  or  received. 

In  addition,  the  first  page  of  each 
request  for  approval  of  a  settlement 
agreement  must  contain  the  following 
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infonnation:  (1)  a  caption  at  the  top  of 
the  page  stating  the  following: 
"Settlement  Request  Pursuant  to  DA  99- 
745;"  (2)  a  Hst  of  the  parties  to  the 
contested  proceeding  for  which 
settlement  is  being  proposed;  (3)  a 
statement  indicating  the  radio  service(s) 
to  which  the  settlement  relates;  (4)  a  list 
of  all  the  FCC  file  numbers  related  to  the 
settlement;  and  (5)  a  list  of  all  the 
station  call  signs  related  to  the 
settlement.  Each  request  for  approval  of 
a  settlement  agreement  also  must 
include  either  a  list  of  all  applications 
and  pleadings  that  were  filed  in  the 
contested  case  or  copies  of  the 
applications  and  pleadings.  Further,  all 
requests  for  approval  of  a  settlement 
agreement  must  include  a  brief 
summary  of  the  contested  case  that  is 
being  settled.  Finally,  if  a  settlement 
agreement  concerns  a  contested  case 
which  requires  a  waiver,  the  parties 
must  ii.  elude  a  request  for  a  waiver  at 
the  time  of  filing. 

No  settlement  agreement  will  take 
effect  imtil  the  Bureau  releases  a  public 
notice  approving  the  proposed 
settlement.  The  Bureau  reserves  the 
right  to  deny  a  request  for  approval  of 
a  settlement,  if  we  find  that  a  settlement 
in  a  particular  case  would  not  serve  the 
public  interest.  Notwithstanding  this  90- 
day  waiver,  the  Commission  wiU 
continue  to  take  action  on  pending 
cases.  Accordingly,  parties  are 
encouraged  to  reach  settlements  and  file 
requests  for  approval  of  settlement 
agreements  as  expeditiously  as  possible. 

No  later  than  90  days  following 
publication  of  this  document  in  the 
Federal  Register,  an  original  and  four 
copies  of  all  proposed  settlement 
agreements  must  be  filed  with  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  445  Twelfth  Street,  SW,  TW- 
A325,  Washington,  DC  20554,  in 
accordance  with  section  1.51(c)  of  the 
Commission's  nUes.  In  addition,  one 
copy  of  each  pleading  should  be 
delivered  to  (1)  Policy  and  Rules 
Branch.  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission, 
445  Twelfth  Street,  SW  4-A207, 
Washington,  DC  20554;  and  (2)  Public 
Reference  Room,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW,  Washington,  DC 
20554. 

Federal  Communications  Commission. 
Dianne  J.  Comeil, 

Associate  Chief,  Wireless 
Telecommunications  Bureau. 
[PR  Doc.  99-12451  Filed  5-17-99:  8:45  am] 
BIUJNG  CODE  vrt2-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  80 

[PR  Docket  No.  92-257;  FCC  99-63] 

Maritime  Communications 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  The  Commission  has  denied 
reconsideration  of  and  corrected 
portions  of  the  final  rules  adopted  in  the 
Tbtd  Report  and  Order  and 
Memorandum  Opinion  and  Order 
(Third  Report  and  Order)  in  this 
proceeding.  It  clarifies  the  respective 
regulatory  statuses  of  services  that  were 
and  were  not  addressed  in  the  Third 
Report  and  Order,  deletes  a  cross- 
reference  to  a  rule  that  was  removed  in 
the  Third  Report  and  Order,  and 
clarifies  the  co-channel  interference 
protection  standards  for  VHF  public 
coast  geographic  licensees  established 
in  the  Third  Report  and  Order. 
DATES:  Effective  June  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Stone  of  the  Wireless 
Telecommunications  Biueau,  Public 
Safety  and  Private  Wireless  Division,  at 
(202)  418-0680  or  via  E-mail  to 
"sstone@fcc.gov".  TTY:  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's 
Memorandum  Opinion  and  Order,  PR 
Docket  No.  92-257,  FCC  99-83,  adopted 
April  26, 1999,  and  released  May  3, 
1999.  The  complete  text  may  be 
purchased  fi'om  the  Commission's  copy 
contractor.  International  Transcription 
Services.  1231  20th  Street.  N.W., 
Washington,  D.C.  20036,  telephone 
(202)  857-3800,  facsimile  (202)  857- 
3805.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette,  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Martha  Contee 
at  (202)  418-0260.  TTY  (202)  418-2555, 
or  at  mcontee@fcc.gov.  The  full  text  of 
the  Memorandum  Opinion  and  Order 
can  also  be  downloaded  at:  http:// 
www.  fee .  go  v/Bureaus/ Wireless/Orders/ 
1999/fcc9983.txt  or  http://www.fcc.gov/ 
Bureaus/Wireless/Orders/1999/ 
fcc9983.wp 

Summary  of  the  Memorandum  Opinion 
and  Order 

1.  The  Commission  initiated  the 
instant  proceeding  to  update  the 
Maritime  Service  rules  to  promote  the 
use  of  new,  spectrally  efficient  radio 
commimications  techniques.  In  the 
Third  Report  and  Order  (63  FR  40059, 


July  27. 1998),  the  Commission  adopted 
rules  to  simplify  the  license  process  for 
VHF  public  coast  stations.  Fred  Daniel 
d/b/a  Orion  Telecom  petitioned  for 
reconsideration  of  those  rules, 
contending  that  the  12  dB  co-channel 
interference  protection  standard  was 
insufficient  to  protect  automated  coastal 
stations,  the  development  of  which  will 
be  facilitated  by  the  rule  changes 
adopted  in  the  Third  Report  and  Order. 
The  Commission  finds,  however,  that 
the  standard  is  sufficient,  and  that  there 
is  no  reason  to  adopt  different  standards 
for  automated  and  manually-operated 
stations. 

2.  In  addition,  on  its  own  motion,  the  , 
Commission  amends  the  rules  to 
conform  the  final  rules  adopted  in  the 
Third  Report  and  Order  to  Uie  text  of  the 
Third  Report  and  Order,  and  corrects 
the  Final  Regulatory  Flexibility 
Analysis. 

Revised  Final  Regulatory  Flexibility 
Analysis 

3.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  Second 
Further  Notice  of  Proposed  Rule  Making 
(62  FR  37533,  July  14,  1997)  in  this 
proceeding  {Second  Further  Notice). 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the 
Second  Further  Notice,  including 
comment  on  the  IRFA.  This  present 
Final  Regulatory  FlexibiUty  Analysis 
(FRFA)  conforms  to  the  RFA. 

4.  Need  for.  and  Objectives  of.  the 
Third  Report  and  Order.  Our  objective 
is  to  simplify  our  licensing  process  for 
VHF  public  coast  stations.  Specifically, 
this  action  will:  (l)  convert  licensing  of 
VHF  public  coast  station  spectnun  from 
site-by-site  licensing  to  geographic  area 
licensing,  (2)  simplify  and  streamline 
the  VHF  public  coast  spectrum  licensing 
procedures  and  rules,  (3)  increase 
licensee  flexibility  to  provide 
communication  services  that  are 
responsive  to  dynamic  market  demands, 
and  (4)  introduce  market-based  forces 
into  the  Maritime  Services  by  using 
competitive  bidding  procedines 
(auctions)  to  resolve  mutually  exclusive 
applications  for  public  coast  spectrum. 
We  find  that  these  actions  will  increase 
the  number  and  types  of 
communications  services  available  to 
the  maritime  community  and  improve 
the  safety  of  life  and  property  at  sea,  and 
that  the  potential  benefits  to  the 
maritime  community  exceed  any 
negative  effects  that  may  result  from  the 
promulgation  of  rules  for  this  purpose. 
Thus,  we  conclude  that  the  pubfic 
interest  is  served  by  amending  our  rules 
as  described  above. 
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5.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA.  No  comments  were 
submitted  in  response  to  the  IRFA.  In 
general  comments  on  the  Second 
Further  Notice,  however,  some  small 
business  commenters  raised  issues  that 
might  afiect  small  business  entities.  In 
particular,  some  small  business 
commenters  argued  that  geographic 
licensing  should  be  used  only  in  certain 
areas;  or  that  incumbent  licensees  be 
permitted  to  expand  their  systems 
before  any  auctions  are  held;  or  that 
license  areas  should  be  small  enough  to 
permit  smaller  licensees  to  participate 
in  auctions,  so  that  small  business  do 
not  have  to  bid  for  territory  far 
exceeding  their  operating  needs.  The 
Commission  carefully  considered  each 
of  these  comments  in  reaching  the 
decision  set  forth  herein. 

6.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply.  The  rules  adopted 
herein  will  apply  to  licensees  using 
public  coast  spectrum.  The  Commission 
has  not  developed  a  definition  of  the 
term  "small  entity"  specifically 
applicable  to  public  coast  station 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  rules  applicable  to 
radiotelephone  service  providers.  This 
definition  provides  that  a  small  entity  is 
any  entity  employing  less  than  1 ,500 
persons.  See  13  CFR  121.201,  Standard 
Industrial  Classification  (SIC)  Code 
4812.  Since  the  size  data  provided  by 
the  Small  Business  Administration  does 
not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  current  or 
prospective  public  coast  station 
licensees  which  are  small  businesses, 
and  no  commenters  responded  to  our 
request  for  information  regarding  the 
number  of  small  entities  that  use  or  are 
likely  to  use  public  coast  spectnun,  we 
used  the  1992  Census  of  Transportation, 
Commimications,  and  Utilities, 
conducted  by  the  Bxueau  of  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  There  are  over  100  public 
coast  station  licensees.  Based  on  the 
proposals  contained  herein,  it  is 
unlikely  that  more  than  50  licensees 
will  be  authorized  in  the  futiu«. 
Therefore,  for  piuposes  of  our 
evaluations  and  conclusions  in  this 
FRFA,  we  estimate  that  there  are 
approximately  150  public  coast  station 
licensees  which  are  small  businesses,  as 


that  term  is  defined  by  the  Small 
Business  Administration. 

7.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  All  small  businesses  that 
choose  to  participate  in  the  competitive 
bidding  for  these  services  will  be 
required  to  demonstrate  that  they  meet 
the  criteria  set  forth  to  qualify  as  small 
businesses,  as  required  under  47  CFR 
Part  1,  Subpart  Q.  Any  small  business 
applicant  wishing  to  avail  itself  of  small 
business  provisions  will  need  to  make 
the  general  financial  disclosures 
necessary  to  establish  that  the  business 
is  in  fact  small.  Prior  to  auction  each 
small  business  applicemt  will  be 
required  to  submit  an  FCC  Form  175, 
OMB  Clearance  Number  3060-0600. 
The  estimated  time  for  filling  out  an 
FCC  Form  175  is  45  minutes.  In 
addition  to  filing  an  FCC  Form  175, 
each  applicant  will  have  to  submit 
information  regarding  the  ownership  of 
the  applicant,  any  joint  venture 
arrangements  or  bidding  consortia  that 
the  applicant  has  entered  into,  and 
financial  information  demonstrating 
that  a  business  wishing  to  qualify  for 
bidding  credits  is  a  small  business. 
Applicants  that  do  not  have  audited 
financial  statements  available  will  be 
permitted  to  certify  to  the  validity  of 
their  financial  showings.  While  many 
small  businesses  have  chosen  to  employ 
attorneys  prior  to  filing  an  application 
to  participate  in  an  auction,  the  rules  are 
intended  to  enable  a  small  business 
working  with  the  information  in  a 
bidder  information  package  to  file  an 
application  on  its  own.  When  an 
applicant  wins  a  license,  it  will  be 
required  to  submit  an  FCC  Form  601, 
which  will  require  technical 
information  regarding  the  applicant's 
proposals  for  providing  service.  This 
application  will  require  information 
provided  by  an  engineer  who  will  have 
knowledge  of  the  system's  design. 

8.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  The  Commission  in  this 
proceeding  has  considered  comments 
on  ways  to  implement  broad  changes  to 
the  Maritime  Services  rules.  In  doing  so, 
the  Commission  has  adopted 
alternatives  which  minimize  burdens 
placed  on  small  entities.  First,  it  has 
decided  to  establish  a  presumption  that 
regional  licensees  are 
telecommunications  carriers,  avoiding 
the  need  for  small  telecommunications 
to  provide  detailed  information  about 
their  operations.  Also,  it  has  exempted 
by  rule  from  the  Channel  16  safety 
watch  requirement  public  coast  stations 
whose  areas  are  served  by  government 
stations,  replacing  the  prior  requirement 


that  such  coast  stations  individually 
request  an  exemption.  In  addition,  the 
Commission  has  eased  the  construction 
requirements  for  VHF  public  coast 
stations. 

9.  The  Commission  considered  and 
rejected  several  significant  alternatives. 
It  rejected  the  alternative  of  licensing  all 
VHF  public  coast  spectrum  by  Coast 
Guard  District.  Instead,  it  will  license 
such  spectrum  in  areas  removed  from 
major  waterways  by  inland  VHF  Public 
Coast  Station  Area  (VPCs),  identical  to 
Economic  Areas  (RAs),  allowing  small 
entities  there  to  participate  in  the 
auction  without  bidding  for  territory  for 
exceeding  their  operating  needs.  The 
Commission  rejected  the  alternative  of 
delaying  the  auctions  for  the  inland 
VPCs  by  holding  firequencies  open  for 
public  safety  applications.  Instead,  the 
Commission  designated  public  safety 
channels  in  advance.  The  Commission 
rejected  the  alternative  of  requiring  each 
geographic  area  licensee  to  provide 
detailed  information  about  the  services 
it  will  offer,  so  the  Commission  could 
determine  whether  the  licensee  is  a 
telecommunications  carrier.  Instead,  the 
Commission  established  a  rebuttable 
presumption  that  geographic  area 
licensees  are  telecommunications 
carriers,  so  only  those  seeking  to  avoid 
that  classification  need  submit  such 
information. 

10.  The  Commission  will  send  a  copy 
of  the  Third  Report  and  Order  and 
Memorandum  Opinion  and  Order  (63 
FR  40059,  July  27, 1998),  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  hi 
addition,  the  Commission  will  send  a 
copy  of  the  Third  Report  and  Order  and 
Memorandum  Opinion  and  Order  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business.  A  copy  of  the  Third  Report 
and  Order  and  Memorandum  Opinion 
and  Order  and  FRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

List  of  Subjects 

47  CFR  Part  20 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  80 

Communications  equipment.  Radio, 
Vessels. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  20 
and  80  as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  154. 160,  251-254, 
303,  and  332  unless  otherwise  noted. 

2.  §  20.9  is  amended  by  revising 
paragraph  (b)  introductory  text  and 
(b)(1)  to  read  as  follows: 

§  20.9    Commercial  mobile  radio  service. 

* '       *        *        *        * 

(b)  Licensees  of  a  Personal 
Commimications  Service  or  applicants 
for  a  Personal  Communications  Service 
license,  and  VHF  Public  Coast  Station 
geographic  area  licensees  or  applicants, 
proposing  to  use  any  Personal 
Commimications  Service  or  VHF  Public 
Coast  Station  spectrum  to  offer  service 
on  a  private  mobile  radio  service  basis 
must  overcome  the  presumption  that 
Personal  Communications  Service  and 
VHF  Public  Coast  Stations  are 
commercial  mobile  radio  services. 

(1)  The  applicant  or  licensee  (who 
must  £Qe  an  application  to  modify  its 
authorization)  seeking  authority  to 
dedicate  a  portion  of  the  spectrum  for 
private  mobile  radio  service,  must 
include  a  certification  that  it  will  offer 
Personal  Communications  Service  or 
VHF  Public  Coast  Station  service  on  a 
private  mobile  radio  service  basis.  The 
certification  must  include  a  description 
of  the  proposed  service  sufficient  to 
demonstrate  that  it  is  not  within  the 
definition  of  commercial  mobile  radio 
service  in  §  20.3.  Any  application 
requesting  to  use  any  Personal 
Communications  Service  or  VHF  Public 
Coast  Station  spectrum  to  offer  cdrvice 
on  a  private  mobile  radio  service  basis 
will  be  placed  on  public  notice  by  the 
Commission. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

3.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authoritjr:  Sees.  4,  303,  307(e),  309.  and 
332,  48  Stat.  1066, 1082,  as  amended;  47 
U.S.C.  154,  303,  307(e),  309,  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 


4.  §  80.371  is  amended  by  revising  the 
table  in  paragraph  (c)(l)(i)  to  read  as 
follows: 

S  80.371    Public  correspondence 

frequencies. 

*        *        *        •        * 

(c)*  *  * 

(l)(i)  •  *  • 

Working  Carrier  Frequency  Pairs 

INTHE15&-162MHZBAND1 


Channel  designator 

Carrier  frequency 
(MHz) 

Ship 
transmit 

Coast 
transmit 

24 

157.200 
157.225 
157250 
157.275 
157.300 
157.325 
157.350 
157.375 
157.400 
157.425 

161.800 
161.825 
161.850 
161.875 
161.900 
161.925 
161.950 
161.975 
162.000 
162.025 

84 

25 

852 , _ 

26 „.... 

86 

27 „ 

87 „ 

28 

883 

'For  special  assignment  of  frequencies  in 
this  l)and  in  certain  areas  of  Washington 
State,  the  Great  Lal<es  and  the  east  coast  of 
the  United  States  pursuant  to  arrangements 
between  the  United  States  and  Canada,  see 
subpart  B  of  this  part. 

2  The  frequency  pair  157.275/161.875  MHz 
is  available  on  a  primary  basis  to  ship  and 
public  coast  stations.  In  Alaslta  it  Is  also  avail- 
able on  a  secondary  basis  to  private  mobile 
repeater  stations. 

3  Within  120  km  (75  miles)  of  the  United 
States/Canada  border,  in  the  area  of  the 
Puget  Sound  and  the  Strait  of  Juan  de  Fuca 
and  its  approaches,  the  frequency  157.425 
MHz  is  available  for  use  by  ship  stations  for 
public  correspondence  communications  only. 
One  hundred  twenty  kilometers  (75  miles) 
from  the  United  States/Canada  border 
157.425  MHz  is  available  for  tntership  and 
commercial  communications.  Outside  the 
Puget  Sound  area  and  its  approaches  and  ttw 
Great  Lakes,  157.425  MHz  is  available  for 
communications  between  commercial  fishing 
vessels  and  associated  aircraft  wtiile  engaged 
in  commercial  fishing  activities. 

***** 

5.  Revise  §  80.751  to  read  as  follows: 

S  80.751    Scope. 

This  subpart  specifies  receiver 
antenna  terminal  requirements  in  terms 
of  power,  and  relates  the  power 
available  at  the  receiver  anteima 
terminals  to  transmitter  power  and 
anteima  height  and  gain.  It  also  sets 
forth  the  co-channel  interference 
protection  that  VHF  public  coast  station 
geographic  area  licensees  must  provide 
to  inciunbents  and  to  other  VHF  public 
coast  station  geographic  area  licensees. 

6.  Add  new  paragraph  (c)  to  §  80.773 
to  read  as  follows: 

§80.773    Co-channel  interference 
protection. 


(c)  VHF  public  coast  station 
geographic  area  licensees  are  prohibited 
bom  exceeding  a  field  strength  of  +5 
dBu  (decibels  referenced  to  1  microvolt 
per  meter)  at  their  service  area 
boundaries,  unless  all  the  affected  VHF 
public  coast  station  geographic  area 
licensees  agree  to  the  higher  field 
strength. 

[FR  Doc.  9»-12411  Filed  5-17-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[WT  Docket  No.  97-82;  FCC  99-66] 

Installment  Payment  Hnancing  for 
Personal  Communications  Services 
(PCS)  Licenses 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  dociunent,  the 
Commission  denies  petitions  for 
reconsideration  of  the  Order  on 
Reconsideration  of  the  Second  Report 
and  Order  and  amends  the 
Commission's  rules  to  apply 
construction  requirements  for  10  MHz 
licensees  to  licensees  of  15  MHz  blocks 
resulting  from  the  disaggregation 
restructuring  option  available  to  certain 
C  block  Personal  Commimications 
Services  ("PCS")  licensees.  The 
Commission  also  considers  and  denies 
requests  for  clarification  and/or  waiver 
of  the  cross  default  provisions  in  F 
block  notes. 

EFFECTIVE  DATE:  July  19,  1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jill 
Pender  of  the  Wireless 
Telecommunications  Bureau,  Auctions 
and  Industry  Analysis  Division,  Legal 
Branch,  at  (202)  418-1546  or  email 
jpender@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  is  a  simomary  of  the 
Commission's  Second  Order  on 
Reconsideration  of  the  Second  Report 
and  Order,  WT  Docket  No.  97-82,  FCC 
9»-66,  adopted  March  31, 1999,  and 
released,  April  5,  1999.  The  full  text  of 
this  Second  Order  on  Reconsideration  of 
the  Second  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Room  CY-A257,  445  Twelfth  St.,  S.W., 
Washington,  D.C.  20554.  The  complete 
text  may  be  purchased  fitjm  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
1231  2Dth  Street,  N.W.,  Washington, 


mm 
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D.C.  20036,  telephone  (202)  857-3800, 
fecsimile  (202)  857-3805.  The  complete 
Second  Order  on  Reconsideration  of  the 
Second  Report  and  Order  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/wtb. 

Summary  of  Action 

I.  Background 

1.  On  March  23, 1998,  the 
Commission  adopted  an  Order  on 
Reconsideration  of  the  Second  Report 
and  Order,  63  FR  17111,  April  8, 1998 
{"First  Reconsideration  Order'') 
generally  affirming  the  installment 

Eayment  restructuring  options  for  C 
lock  PCS  licensees  established  in  the 
Second  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making.  62  FR 
55348,  October  24, 1997  ["C Block 
Second  Report  and  Order")  (collectively 
"C  Block  Restructuring  Orders").  In  the 
C  Block  Second  Report  and  Order,  the 
Commission  allowed  elections  among 
four  options — disaggregation,  amnesty, 
prepayment,  and  restmiption  of 
pa)rments.  In  the  First  Reconsideration 
Order,  the  Commission  modified  the  C 
Block  Second  Report  and  Order  to:  (1) 
eliminate  the  requirement  that  a 
licensee  must  make  the  same  election 
for  all  of  its  licenses,  instead  allowing 
different  elections  for  the  different 
MTAs  in  which  a  licensee  holds 
licenses;  (2)  apply  elections  made  for  an 
MTA  to  every  Basic  Trading  Area  (BTA) 
license  held  by  the  licensee  in  that 
MTA;  (3)  permit  a  combination  of 
disaggregation  and  prepayment;  and  (4) 
permit  payment  credits  for  each 
disaggregated  license  for  which  the 
licensee  elected  to  resimie  installment 
payments  rather  than  prepay. 

2.  By  an  Order  adopted  and  released 
on  February  24, 1998,  63  FR  10153, 
March  2, 1998,  the  Commission  notified 
licensees  that  elections  for  resumption 
of  payments  would  be  due  60  days  after 
publication  of  the  Commission's  First 
Reconsideration  Order  in  the  Federal 
Register.  The  Wireless 
Telecommunications  Bureau  ("Bureau") 
announced  by  public  notice  on  April  17, 
1998  an  election  date  of  June  8, 1998 
and  a  payment  resumption  date  of  July 
31, 1998.  See  "Wireless 
Telecommunications  Bureau 
Annoimces  Jime  8, 1998  Election  Date 
for  Broadband  PCS  C  Block  Licensees, " 
Public  Notice.  DA  98-741  (rel.  April  17, 
1998). 

3.  Ihiring  the  period  in  which  the 
Commission  was  considering  the 
election  options,  two  licensees  filed  for 
bankruptcy,  DCR  PCS,  Inc.,  the 
subsidiary  of  Pocket  Communications, 
Inc.  ("Pocket ")  and  GWI  PCS.  Inc 


("GWI").  Two  weeks  before  the 
submission  date  for  petitions  for 
reconsideration  in  this  matter,  the  U.S. 
Bankruptcy  Court  for  the  Northern 
District  of  Texas  ("bankruptcy  court") 
issued  a  bench  ruling  in  GWI  PCS  1,  Inc. 
V.  FCC.  Adv.  Pro.  397-3492  (Bankr.  N.D. 
Tex.  April  24, 1998),  appeal  pending. 
United  States  v.  GWI  PCS  1.  Inc..  et  al.. 
No.  3:98cvl704-L  (N.D.  Tex.)  {"GWI 
Decision"),  allowing  the  GWI  licensees 
to  retain  14  C  block  licenses  for  which 
GWI  PCS  was  the  high  bidder  at  the  C 
block  auction,  but  voiding  84.34  percent 
of  the  debt  owed  to  the  Commission  for 
these  licenses.  Three  other  C  block 
licensees  have  since  filed  for 
bankruptcy.  See  In  Re  NextWave 
Personal  Communications,  Inc.,  98- 
B21529  (ASH).  Chapter  11,  Adv.  Pro. 
98-51 78A  (Bankr.  SONY);  In  re  Urban 
Comm-North  Carolina,  Inc.,  No.  98- 
B10086  (Bankr.  SDNY);  In  re 
Magnacomm  Wireless.  LLC.  No.  98- 
39048T  (Bankr.  WD  Wash).  In  response 
to  the  First  Reconsideration  Order,  the 
Commission  received  eleven  petitions 
for  reconsideration,  one  set  of 
supplemental  comments,  and  no 
oppositions  or  replies.  A  number  of 
these  petitions  asked  that  the 
Commission  apply  the  GWI  Decision  to 
C  block  licensees  in  general. 
Subsequently,  more  than  90  percent  of 
C  block  licensees  filed  proper  elections 
in  compliance  with  the  First 
Reconsideration  Order. 

4.  The  Commission  also  received 
requests  for  rulings  on  the  impact  of  its 
cross  default  policy  on  certain  pre- 
existing PCS  F  block  notes.  The 
Commission  previously  concluded  that 
it  would  not  piu-sue  a  policy  of  cross 
default  (either  within  or  across  services) 
where  licensees  default  on  an 
installment  pajonent.  See  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Procedures, 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  fi-om  Federal  Government 
Use,  4660-^685  MHz,  WT  Docket  No. 
97-82,  ET  Docket  No.  94-32,  Third 
Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rule  Making,  63  FR 
2315,  January  15, 1998  {"Part  1  Third 
Report  and  Ordef).  The  Commission 
found  in  the  Part  1  Third  Report  and 
Order  and  in  the  First  Reconsideration 
Order  that  its  policy  against  cross 
defaults  on  installment  payments  would 
promote  the  goals  discussed  in  Section 
309(j)  of  the  Communications  Act  by  not 
terminating  a  license  simply  because  an 
affiliate  failed  to  make  a  payment  with 
respect  to  another  license.  "These 
decisions  did  not  address  the  subject  of 
cross  defaults  that  might  occur  in  the 
installment  payment  program  as  a  result 


of  an  event  of  default  other  than  a 
failure  to  make  installment  paymenL 
One  party  requests  that  the  Commission 
not  exercise  remedies  based  on  the 
cross-bankruptcy  default  provisions  in 
notes  that  had  been  issued  for 
installment  payment  financing  of  PCS  F 
block  licenses  ("F  block  notes"),  while 
another  requests  a  waiver  of  the  cross 
default  provisions  contained  in  the  F 
block  notes.  A  third  party  argues  that 
certain  F  block  note  provisions  are 
inconsistent  with  the  Commission's 
cross  default  ruling  in  the  Part  1  Third 
Report  and  Order,  the  C  Block  Second 
Report  and  Order,  and  the  First 
Reconsideration  Order,  and  further 
maintains  that  the  Part  1  Third  Report 
and  Order  requires  invalidation  of  the 
provisions  of  any  notes  that  the 
Commission  may  already  have  executed 
where  the  insolvency  of  a  note  maker  or 
its  affiliate  is  defined  as  an  event  of 
default. 

n.  Overview 

5.  In  this  Second  Order  on 
Reconsideration  of  the  Second  Report 
and  Order,  WT  Docket  No.  97-82.  FCC 
99-66  {"Second  Reconsideration 
Order''),  the  Commission  reaffirms  its 
earlier  conclusion  that  the  relief 
provided  C  block  licensees  in  previous 
C  Block  Restructuring  Orders  will  speed 
deployment  of  service  to  the  public  by 
easing  lenders'  and  investors'  concerns 
regarding  regulatory  uncertainty  and  by 
potentially  making  more  capital 
available  for  investment  and  growth. 
The  adjustments  to  the  C  Block  Second 
Report  and  Order  contained  in  the  First 
Reconsideration  Order  provided 
additional  flexibility  to  licensees 
without  imdermining  the  integrity  of  the 
auctions  process.  The  petitioners  have 
presented  no  arguments  sufficient  to 
require  modifications  to  the  C  Block 
Restructuring  Orders.  Accordingly,  the 
Commission  affirms  its  First 
Reconsideration  Order,  but  makes  one 
minor  amendment  to  the  construction 
rules  to  effectuate  the  disaggregation 
option.  Section  24.203(b)  is  amended  to 
recognize  the  existence  of  15  MHz 
blocks  resulting  from  the  C  Block 
Restructuring  Orders,  and  apply  the 
current  construction  requirements  for  10 
MHz  blocks  to  the  15  MHz  blocks.  The 
Commission  also  considers  and  rejects 
requests  for  clarification  or  waiver  of 
cross  defaiilt  provisions  contained  in  F 
block  notes. 

m.  Issues  Related  to  Bankruptcy 
Filings  and  Decisions 

6.  The  Commission  released  previous 
C  Block  Restructuring  Orders  prior  to 
the  issuance  of  the  GWI  Decision.  Some 
petitioners  rely  on  the  GWI  Decision  as 
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a  basis  for  requesting  a  stay  of  the  June 
8, 1998  election  and  July  31, 1998 
resiunption  of  payment  dates.  The 
Commission  notes  that  this  issue  is 
mooted  by  the  proper  filing  of  election 
notices  and  the  resiunption  of  payments 
by  more  than  90  percent  of  the  C  block 
licensees,  and  finds  that  no  good  cause 
exists  for  delajang  elections  based  on 
actual  and  projected  bankruptcy 
activity.  The  Commission  also  rejects 
the  GWI  Decision  as  a  valid  precedent 
in  this  matter  and  refuses  to  apply  the 
bankruptcy  court's  fijidings  to  other  C 
block  licensees. 

TV.  First  Recoiisideration  Order  Issues 
Raised 

7.  Some  petitioners  claim  that  single 
license  holders  fail  to  realize  the 
benefits  afforded  larger-scale  licensees. 
They  sought  futiue  auction  credits  for 
single-license  holders  using  the  amnesty 
option,  so  that  such  licensees  would  not 
lose  the  benefit  of  their  down  payments. 
The  Commission  rejects  special  options 
that  would  enhance  the  financial 
benefits  afforded  single  license  holders 
and  affirms  the  options  as  articulated  in 
the  First  Reconsideration  Order  The 
Second  Reconsideration  Order  provides 
the  following  reasons  for  refusing  to 
grant  the  petitioners'  request:  (1)  the 
Commission  already  has  provided  a 
variety  of  restructuring  options  so  that 
licensees  may  choose  the  option  that 
best  suits  their  situation;  (2)  multiple 
licensees  receiving  a  credit  for  returned 
licenses,  unlike  holders  of  single 
licenses  using  the  amnesty  option,  are 
prohibited  from  rebidding  on 
surrendered  licenses;  (3)  holders  of 
single  licenses  may  use  the 
disaggregation  option  and  thereby 
receive  the  same  proportional  benefits 
as  large-scale  holders. 

8.  Two  petitioners  raise  arguments 
concerning  the  validity  and  use  of  the 
MTA-by-MTA  elections  contained  in 
the  First  Reconsideration  Order.  The 
Commission  rejects  any  alteration  to 
disaggregation  generally  and  refiises  to 
discard  or  change  the  MTA-by-MTA 
elections  permitted  in  the  First 
Reconsideration  Order.  The 
Commission  believes  that  the  MTA  is 
the  appropriate  imit  for  making  an 
election  and  it  will  not  permit  BTA-by- 
BTA  elections  because  it  would  threaten 
the  interdependency  of  licenses  and 
limit  the  potential  for  aggregation  of 
licenses  within  an  MTA. 

V.  Amendment  of  Section  24.203(b) 

9.  The  Commission  notes  that  while 
the  C  Block  Restructuring  Orders 
provided  a  disaggregation  option  which 
will  result  in  15  MHz  C  block  licenses, 
the  current  construction  rules  address 


only  10  MHz  and  30  MHz  blocks.  See 
47  CFR  24.203(b).  The  Second 
Reconsideration  Order  amends  Section 
24.203(b)  to  apply  to  licensees  of  15 
MHz  blocks  resulting  fit)m  the 
disaggregation  option  imder  the  C  Block 
Restructuring  Orders  the  construction 
requirements  for  10  MHz  blocks. 

VI.  Requests  for  Ruling  on  Impact  of 
Cross  Default  Policy  on  Certain  Pre- 
Existing  PCS  F  Block  Notes 

10.  The  Commission  finds  that  the 
Part  1  Third  Report  and  Order  is  not 
inconsistent  with,  and  therefore  does 
not  invalidate,  the  cross  defaidt 
provisions  contained  in  the  F  block 
notes.  The  Commission  notes  that  the 
Part  I  Third  Report  and  Order  and  the 
F  block  notes  set  forth  the  Commission's 
pohcy  toward  licensees  that  default 
under  different  circumstances.  The 
Second  Reconsideration  Order  affirms 
the  policy  of  the  Part  1  Third  Report 
and  Order,  which  states  that  the 
Commission  will  not  pursue  a  policy  of 
cross  default  in  cases  where  licensees 
default  on  installment  payments.  The 
Commission  cautions  that  this  finding 
does  not  preclude  the  application  of 
cross  default  in  the  very  different 
circumstance  of  an  affiliate's  insolvency 
or  bankruptcy.  Accordingly,  the 
Commission  holds  that  the  F  block  note 
default  provisions  continue  to  have  full 
force  and  effect  as  to  all  events 
enumerated  therein.  In  hght  of  this 
clarification  that  the  cross  default 
provisions  in  the  F  block  note  continue 
to  have  full  force  and  effect,  the 
Commission  will  not  grant  requests  for 
clarification  to  the  contrary,  nor  will  it 
permit  a  waiver  of  the  cross  default 
provisions  in  the  F  block  notes. 

Vn.  Second  SupplNnental  Final  .. 
Regulatory  Flexibility  Analysis 

11.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  5  U.S.C.  604,  an 
Initial  RegiUatory  FlexibiUty  Analysis 
("IRFA")  was  incorporated  in  the  Order, 
Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rulemaking 
{"Notice")  in  WT  Docket  No.  97-82.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  A 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  was  incorporated  in  the  C 
Block  Second  Report  and  Order.  A 
Supplemental  FRFA  appeared  in  the 
First  Reconsideration  Order.  The 
Commission  received  11  Petitions  for 
Reconsideration  in  response  to  the  First 
Reconsideration  Order.  This  Second 
Supplemental  FRFA  addresses 
modification  of  the  construction 
requirements  for  broadband  PCS 


licenses  necessitated  by  the  adoption  of 
the  C  Block  Resttjicturing  Orders. 

A.  Need  for,  and  Objectives  of.  New 
Rule  ' 

12.  The  C  Block  Restructuring  Orders 
were  designed  to  assist  C  block 
broadband  personal  commimications 
services  ("PCS")  licensees  to  meet  theu 
financial  obligations  to  the  Commission 
while  at  the  same  time  helping  the 
Commission  meet  its  goal  of  ensiuing 
rapid  provision  of  PCS  service  to  the 
public.  One  of  the  financial 
restructuring  options  provided  for  in  the 
C  Block  Restructuring  Orders  permitted 
disaggregation  of  a  licensee's  spectrum, 
resulting  in  the  availability  of  15  MHz 
C  block  licenses  where  only  10  MHz 
and  30  MHz  blocks  were  available 
previously.  The  amendment  of  section 
24.203(b)  in  this  Second 
Reconsideration  Order  sets  necessary 
construction  standards  for  licensees  of 
15  MHz  blocks  created  through  the 
disaggregation  option  available  under 
the  C  Block  Restructuring  Orders.  This 
amendment  applies  to  licensees  of  15 
MHz  blocks  the  same  construction 
requirements  as  apply  to  10  MHz 
blocks.  In  doing  so.  this  rule  facilitates 
a  process  designed  to  increase  effective 
use  of  the  spectrum  and  ultimately 
provide  licensees  with  the  flexibility  to 
introduce  a  wide  variety  of  new  and 
innovative  telecommunications  services 
to  the  public. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

13.  There  were  no  comments  filed  in 
response  to  the  IRFA  in  the  C  Block 
Second  Report  and  Order;  however,  in 
this  proceeding  we  have  considered  the 
economic  impact  on  small  businesses  of 
the  modification  adopted  in  this  Second 
Reconsideration  Order.  See  Section  E  of 
this  Second  Supplemental  FRFA,  infta. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  nimiber  of 
small  entities  that  will  be  affected  by 
our  ndes.  The  llFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"^mall  organization,"  and  "small 
governmental  jiuisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  Section  3  of  the  Small 
Business  Act.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
which:  (1)  is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
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of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

15.  The  Second  Reconsidemtion 
Order  applies  to  broadband  PCS  C  and 
F  block  licensees.  The  Commission, 
with  respect  to  broadband  PCS,  defines 
small  entities  to  mean  those  having 
gross  revenues  of  not  more  than  $40 
million  in  each  of  the  preceding  three 
calendar  years.  This  definition  has  been 
approved  by  the  SBA.  On  May  6, 1996, 
the  Commission  concluded  the 
broadband  PCS  block  auction.  A  Second 
PCS  C  block  auction  closed  on  July  16, 
1996.  The  broadband  PCS  D,  E,  and  F 
block  auction  closed  on  Jan.  14, 1997. 
Ninety  bidders  (including  the  C  block 
reauction  winners,  prior  to  any  defaults 
by  wiiming  bidders)  won  493  C  block 
licenses  and  88  bidders  won  491  F  block 
licenses.  Small  businesses  placing  high 
bids  in  the  C  and  F  block  auctions  were 
eligible  for  bidding  credits  and 
installment  payment  plans.  For 
purposes  of  our  evaluations  and 
conclusion  in  this  FRFA,  we  assume 
that  all  of  the  90  C  block  broadband  PCS 
licensees  and  88  F  block  broadband  PCS 
licensees,  a  total  of  178  licensees 
potentially  affected  by  this  Second 
Reconsideration  Order,  are  small 
entities.  The  disaggregation  option 
applies  only  to  C  Block  licensees,  so 
therefore  the  rules  changes  will  affect  no 
more  than  90  entities  prior  to  any 
auction  of  returned  spectnmi. 

D.  Description  of  the  Projected 
Reporting,  Record-Keeping,  and  Other 
Compliance  Requirements 

16.  The  modifications  adopted  by  the 
C  Block  Restructuring  Orders  include 
reporting  and  record-keeping 
requirements  for  licensees  of  newly 
created  15  MHz  blocks  to  establish 
compliance  with  the  construction 
requirement  adopted  for  those  blocks. 
These  licensees  must  file  maps  and 
other  supporting  docimients  at  the  five 
and  ten-year  construction  benchmarks. 

E.  Steps  Taken  To  h4inimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Sigpificant  Alternatives 
Considered 

17.  As  noted  in  the  FRFA  of  the  C 
Block  Second  Report  and  Order,  the 
Commission  analyzed  the  significant 
economic  impact  on  small  entities  and 
considered  significant  alternatives.  The 
modifications  adopted  on 
reconsideration  further  reduced  the 
burden  on  C  block  licensees,  which  are 
small  businesses.  These  steps  were 
detailed  at  length  in  the  Supplemental 
FRFA.  The  amendment  adopted  in  the 
Second  Reconsidemtion  Order  similarly 


minimizes  economic  impact  in  that  it 
applies  the  10  MHz  construction 
requirements  to  licensees  of  the  newly 
created  15  MHz  blocks.  Thus,  it  applies 
the  less  onerous  of  the  existing 
construction  requirements. 

F.  Report  to  Congress 

18.  The  Commission  shall  send  a  copy 
of  the  Second  Reconsideration  Order, 
including  this  Second  Supplemental 
FRFA,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  See 

5  use  801(a)(1)(A).  A  copy  of  the 
Second  Reconsideration  Order  and  this 
FRFA  will  also  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

19.  This  Second  Reconsideration 
Order  contains  neither  a  modified  nor  a 
new  information  collection. 

List  of  Subjects  in  47  CFR  Part  24 

Personal  communications  services. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Accordingly,  Part  24  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303. 
309  and  332,  unless  otherwise  noted. 

2.  Section  24.203(b)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§24.203    Construction  requirements. 


(b)  Licensees  of  10  MHz  blocks  and  15 
MHz  blocks  resulting  from  the 
disaggregation  option  as  provided  in  the 
Commission's  Rules  Regarding 
Installment  payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licensees,  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making,  WT  Docket  97-62, 12  FCC 
Red  16,436  (1997),  as  modified  by  Order 
on  Reconsideration  of  the  Second 
Report  and  Order,  WT  Docket  97-82, 13 
FCC  Red  8345  (1998),  must  serve  with 
a  signal  level  sufficient  to  one-quarter  of 
the  population  in  their  licensed  area 
within  five  years  of  being  licensed,  or 
make  a  showing  of  substantial  service  in 


their  licensed  area  within  five  years  of 
being  licensed.  *  *  * 
***** 

[FR  Doc.  99-12455  Filed  5-17-99;  8:45  am] 
BILUNG  CODE  8712-01-41 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Doclcet  No.  99990312074-9074-01;  I.D. 
051299A] 

Pacific  Halibut  Fisheries;  Washington 
Sport  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  NMFS  announces  changes  to 
the  regulations  for  the  Area  2A  sport 
fisheries  off  the  south  coast  of 
Washington.  This  action  opens  the 
south  coast  closed  area  to  halibut 
fishing.  The  purpose  of  this  action  is  to 
allow  sport  fishers  access  to  the  south 
coast  of  Washington  halibut  quota  in  a 
season  of  imusually  slow  fishing. 
DATES:  Effective  May  13, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way,  Seattle, 
WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  206-526-6120. 
SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  is  implemented  in  the  annual 
management  measures  for  the  Pacific 
halibut  fisheries  published  on  March  19, 
1999  (64  FR  13519).  Those  regulations 
established  the  1999  subarea  quota  for 
the  south  coast  of  Washington  (Queets 
River,  Washington  to  Leadbetter  Point, 
Washington)  fishery  as  32,081  lb  (14.6 
mt).  The  all-depth  sport  fishery  in  this 
area  is  scheduled  for  5  days  per  week 
(Sunday  through  Thursday),  and  the 
nearshore  fishery  is  scheduled  for  7 
days  per  week.  Early  catch  rate 
attainment  for  this  area  is  significantly 
slower  than  in  past  years,  with  several 
charter  vessels  returning  to  dock 
without  having  caught  any  halibut.  In 
1998,  charter  anglers  averaged  1  fish  per 
person  over  the  fishery's  opening 
weekend.  This  year,  anglers  averaged 
.25  fish  per  person  over  the  opening 
weekend. 
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Section  24  of  the  1999  Pacific  halibut 
regulations  provides  NMFS  with  the 
flexibility  to  make  certain  inseason 
management  changes,  provided  that  the 
action  is  necessary  to  allow  allocation 
objectives  to  be  met,  and  that  the  action 
will  not  re§ult  in  exceeding  the  catch 
limit  for  the  area.  The  structuring 
objective  for  the  Washington  coast 
subarea  is  to  maximize  the  season 
length,  while  maintaining  a  quality 
fishing  experience.  This  inseason  action 
would  open  to  fishing  the  portion  of  the 
Washington  south  coast  subarea  that  is 
currently  closed  to  sport  fishing  for 
halibut. 

The  Washington  south  coast  closed 
area  is  a  halibut  "hot  spot."  The 
piupose  of  having  a  closed  "hot  spot" 
is  to  lengthen  the  season  in  this  subarea 
by  preventing  fisher  access  to  this  area 
of  more  abimdant  halibut.  The  closed 
area  is  not  maintained  for  conservation 
purposes.  Given  the  extremely  low  rate 
of  halibut  landings  thus  far  in  1999, 
opening  the  "hot  spot"  to  fishing  is  not 
expected  to  shorten  the  season  for  this 
area  over  past  years'  season  lengths.  The 
closed  area  is  a  rectangle  defined  by 


these  four  coordinates:  47''19'00"  N.  lat. 
124°53'00"  W.  long.;  47°19'00"  N.  lat., 
124°48'00  "  W.  long.;  47''16'00"  N.  lat, 
124»53'00"  W.  long.;  47»16'00"  N.  lat., 
124°48'00"  W.  long. 

In  consultation  with  the  Washington 
Department  of  Fish  and  Wildlife,  the 
Pacific  Fishery  Management  Coimcil, 
and  the  International  Pacific  Halibut 
tk)mmission,  NMFS  has  determined  that 
opening  the  Washington  south  Coast 
dosed  area  to  halibut  fishing  meets  the 
season  structming  objective  of 
providing  a  quality  fishing  experience 
without  allowing  the  fishery  to  exceed 
the  Washington  south  coast  quota. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
announces  the  following  change  to  the 
1999  annual  management  measures  (64 
FR  13519,  March  19,  1999,  as  amended). 

1.  For  the  Washington  south  coast 
subarea,  section  23(4)(b)(iii)(C)  is 
removed. 

QassificatioB 

This  action  is  authorized  by  the 
regulations  implementing  the  Catch 
Sharing  Plan.  The  determination  to  take 


these  actions  is  based  on  the  most  recent 
data  available.  Because  of  the  need  for 
immediate  action  to  allow  fishers  access 
to  the  Washington  south  coast  halibut 
quota,  and  because  the  pubhc  had  an 
opportunity  to  comment  on  the  NMFS 
authority  to  make  inseason  changes  to 
certain  management  measures  when 
those  measures  would  further  the 
objectives  of  the  Catch  Sharing  Plan, 
NMFS  has  determined  that  good  cause 
exists  for  this  document  to  be  published 
without  affording  a  prior  opportimity 
for  public  comment  or  a  30-day  delayed 
efiiectiveness  period.  Public  comments 
will  be  received  for  a  period  of  15  days 
after  the  effectiveness  of  this  action. 
This  action  is  authorized  by  Section  24 
of  the  annual  management  measures  for 
Pacific  halibut  fisheries  published  on 
March  19,  1999  (63  FR  13519)  and  has 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Dated:  May  13, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12486  Filed  5-13-99;  4K)5  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317, 318, 319,  and  381 
[Dockat  No.  97-001 P] 
RIN  0583-AC35 

Elimination  of  Requirements  for  Partial 
Quality  Control  Programs 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  meat  and  poultry  products 
inspection  regulations  by  removing  the 
requirements  pertaining  to  partial 
quality  control  (PQC)  programs  except 
with  respect  to  the  irradiation  of  poultry 
products.  A  PQC  program  controls  a 
single  product,  operation,  or  part  of  an 
operation  in  a  meat  or  poultry 
establishment.  The  proposal  would 
remove  the  design  requirements  for  PQC 
programs  and  the  requirements  for 
establishments  to  have  PQC  pnigrams 
for  certain  products  or  processes,  other 
than  those. that  apply  to  irradiation  of 
poultry  products.  For  example,  the 
proposal  would  remove  the 
requirements  for  poultry  slaughtering 
establishments  operating  under  the  New 
Line  Speed  (NELS)  inspection  system 
and  the  New  Turkey  Inspection  System 
(NTIS)  to  have  PQC  programs  and  the 
requirements  concerning  the  design, 
content,  and  Agency  approval  of  those 
programs.  The  proposal  would  also 
remove  from  the  thermal  processing 
regulations  the  requirements  for  FSIS 
prior  approval  of  systems  and  devices 
not  specified  in  the  regulations  and  all 
requirements  concerning  PQC  programs. 
The  proposal  would  expand  the 
alternatives  available  to  establishments 
under  the  thermal  processing 
regulations  for  ensuring  the  safety  of 
their  products.  This  proposal  is 
intended  to  provide  inspected 
establishments  with  flexibility,  to  make 
the  regulations  more  consistent  with  the 


Pathogen  Reduction  (PR)/Hazard 
Analysis  and  Critical  Control  Points 
(HACCP)  regulations,  and  to  encourage 
establishments  to  adopt  new 
technologies  and  methods  that  will 
improve  food  safety  and  other  consumer 
protections. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk.  DOCKET  #97-00lP,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  112 
Cotton  Annex  Building,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
proposed  rule  will  be  available  for 
public  inspection  in  the  Docket  Clerk's 
Office  between  8:30  a.m.  and  4  p.m., 
Monday  through  Friday.  Those  who 
wish  to  make  oral  comments  can 
schedule  an  appointment  with  the 
person  whose  name  appears  in  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATKM: 

Background 

FSIS  carries  out  programs  designed  to 
ensure  that  meat,  poultry,  and  egg 
products  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  FSIS  is 
implementing  the  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems"  final  rule 
pubhshed  July  25, 1996  (61  FR  38806), 
to  reduce  the  risk  of  foodbome  illness 
associated  with  the  consumption  of 
meat  and  poultry  products  to  the 
maximimi  extent  possible.  The  Pathogen 
Reduction  (PR)/HACCP  final  rule 
requires  establishments  to  take 
appropriate  and  feasible  measures  to 
prevent  or  reduce  the  likelihood  of 
physical,  chemical,  and  microbiological 
hazards  in  the  production  of  meat  and 
poultry  products. 

FSIS  is  reviewing  its  other  regulations 
to  determine  how  they  can  be  made 
more  consistent  with  the  PR/HACCP 
regulations  and  the  regulatory  approach 
they  embody.  This  approach  favors 
performance-based  standards  over 
prescriptive,  command-and-control 


regulations.  Command-and-control 
requirements  specify,  often  in  great 
detail,  how  a  plant  is  to  achieve 
particiilar  food  safety  or  other  regulatory 
objectives,  while  performance  standards 
state  the  objectives  or  levels  of 
performance  to  be  achieved  and  give  a 
plant  the  ability  to  describe  how  it  will 
achieve  them.  Included  in  the  Agency's 
review  are  regulations  on  sanitation, 
meat  and  poultry  products  with  visible 
defects  affecting  safety  or  quality,  and 
economic  adulteration  of  meat  and 
poultry  products. 

FSIS  annoimced  its  regulatory  review 
in  a  December  29, 1995,  advance  notice 
of  proposed  rulemaking  (ANPR)  "FSIS 
Agenda  for  Change"  (60  FR  67469).  The 
Agency  said  that,  by  eliminating 
unnecessary  regulations  and  replacing 
command-and-control  prescriptions 
with  performance  standards,  inspected 
establishments  would  have  greater 
flexibility  to  adopt  innovations  that  can 
yield  food-safety  benefits.  Among  the 
regulations  FSIS  has  identified  as 
candidates  for  modification  or 
elimination  are  those  that  delimit 
processing  and  treatment  methods 
intended  to  eliminate  specific  food 
safety  hazards  and  requirements 
concerning  quality  control  programs. 

FSIS  has  already  reduced  its  role  of 
approving  and  specifying  in  detail  the 
design  and  operation  of  establishment- 
operated  partial  quality  control  (PQC) 
programs.  In  1997,  the  Agency 
published  a  final  rule  that,  among  other 
things,  removes  the  requirement  for 
FSIS  prior  approval  of  most  PQC 
programs  (62  FR  45016,  August  25, 
1997).  Recognizing  that  the 
establishment  bears  primary 
responsibility  for  the  control  of  its  own 
manufacturing  processes,  FSIS  now 
thinks  it  appropriate  to  take  the  further 
step  of  eliminating  PQC  requirements 
other  than  for  irradiation  of  potiltry  (9 
CFR  381.149(b)),  so  that  establishments 
will  have  the  flexibility  they  need  to  be 
innovative,  and  consistent  with  HACCP 
and  the  Agency's  regulatory  policy. 
(FSIS  proposed  to  remove  requirements 
for  quality  control  programs  for  poultry- 
product  irradiation  in  its  February  24, 
1999,  proposal  on  the  irradiation  of 
meat  and  meat  products  (64  FR  9809).) 

Quality  Control 

Quality  control,  in  general,  is  a 
planned,  documented  system  of 
activities  intended  to  ensure  the 
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stability  of  processes  and  uniformity  of 
products.  Quality  control  programs  and 
systems  are  based  on  the  assumption 
that  there  is  normal  variation  in  any 
process,  and  that  the  process  is  imder 
control  if  that  variation  is  not  exceeded. 

In  the  food  industry,  quality  control 
systems  are  used  in  processing 
operations  to  make  sure  that  products 
firom  TV  dinners  to  hotdogs  will  be 
exactly  the  same — will  have  the  same 
content,  flavor,  color,  texture,  etc. — no 
matter  how  many  thousands  are  made 
in  a  production  run.  Quality  control 
programs  can  be  used  to  maintain 
normal  process  variation  within  the 
limits  prescribed  in  a  standard,  such  as 
the  50-percent-fat  limitation  in  a 
breakfest  sausage.  If  the  expected 
variation  is  exceeded,  corrective  action 
is  taken  to  restore  process  stability. 

Under  FSIS  regiuations,  a  company 
may  choose  to  place  all  of  the  processes 
and  products  in  a  plant  under  a 
comprehensive,  or  total,  quality  control 
system,  or  the  company  may  choose  to 
place  only  individual  products  or 
processes  under  quality  control.  A 
quality  control  program  for  only  one 
process  or  product  in  a  plant  is  known 
as  a  partial  quality  control  (PQC) 
program. 

Some  PQC  programs  control  product 
potential  health  and  safety  problems; 
others  focus  on  economic  or  quality 
factors.  PQC  programs  controlling  for 
safety  factors  include  those  for 
thermally  processed  products,  which 
are  intended  primarily  to  prevent  toxin 
formation  in  the  processed  product.  The 
programs  for  cooked  beef  products  are 
intended  to  ensiue  that  the  processing 
of  the  products  meets  the  regulatory 
requirements  for  handling,  processing 
(time,  temperature,  and  relative 
hiunidity),  and  storage  to  prevent 
pathogen  formation  in  the  products. 
PQC  programs  that  control  for  product 
safety  have  been  largely  superseded  by 
required  HACCP  plans. 

PQC  programs  mat  control  for 
economic  or  non-food-safety  factors 
include  those  used  to  control  the  fat  and 
water  content  of  hotdogs,  the  nxunber  of 
meatballs  in,  or  pepperoni  slices  on,  a 
product,  and  the  moisture  or  protein-fat- 
free  (PFF)  content  of  a  product  labeled 
"ham,  water  added."  TTie  quality 
control  program  for  mechanically 
separated  (species)  (MS(S))  is  intended 
to  control  bone  particle  size,  calcium 
content,  fat  and  protein  content,  and 
protein  efficiency  ratio  (9  CFR  319.5). 
The  programs  for  pressed  ham  and 
spiced  ham  products  are  intended  to 
ensure  that  the  products  meet  the  PFF 
regulatory  requirements  of  §  319.104. 

PQC  programs  to  control  products  for 
economic  factors  are  intended  to 


prevent  the  marketing  of  products  that 
are  misbranded  or  that  lack  the  quality 
or  value  that  consumers  expect.  A  plant 
operating  under  a  PQC  program  for  net 
weight  keeps  records  of  its  checks  and 
corrective  actions  to  avoid  lot 
inspection.  Under  PQC  programs  for  fat 
and  water  in  frankfurters,  plants  keep 
ingredient  records  by  lot  and  results  of 
laboratory  tests  for  verification  by  FSIS 
inspectors.  A  plant  operating  a  PQC 
program  for  boneless  meat  inspection 
does  its  own  on-line  inspection  and 
keeps  records.  The  FSIS  inspector 
randomly  selects  samples  of  product 
that  the  plant  has  already  inspected  to 
ensiue  that  Ae  records  are  acciurate. 

Establishments  are  required  by 
current  regulations  to  have  PQC 
programs  for  certain  products  or 
processes,  such  as  the  one  for  MS(S), 
just  mentioned.  A  PQC  program  for  on- 
line carcass  quality  control  is  required 
for  an  establishment  operating  under 
either  the  NELS  or  the  NTIS  poultry 
inspection  system  (9  CFR  381.76(c)). 

PQC  Programs  in  Slaughtering  Plants 

The  Agency  conducts  verification 
checks  on  the  plant-operated  PQC 
programs  required  for  certain  inspection 
systems.  Establishments  being 
considered  for  implementation  of  the 
NELS  and  NTIS  inspection  systems 
(currently,  about  10  per  year)  must  meet 
requirements  both  for  facilities  and  for 
P(^  programs. 

Interested  establishments  are  required 
to  obtain  FSIS  approval  of  their  PQC 
programs  before  the  programs  can  be 
implemented  on  a  trial  basis. 
Unacceptable  PQC  programs  are 
returned  to  the  establishment  for 
correction. 

*  Once  approved,  PQC  programs  are 
subject  to  on-site  review  by  the  Agency 
for  six  months  after  implementation. 
The  establishment  then  submits  an 
updated  PQC  program  to  the  Agency  for 
final  review.  If,  at  that  stage,  the 
program  is  found  to  be  acceptable,  full 
approval  is  granted,  although  the 
establishment  remains  subject  to 
Agency  verification  checks.  If  the 
program  is  unacceptable,  the  trial  period 
may  be  extended  or  approval  of  the 
program  may  be  withdrawn. 

The  Agency  provides  guideUnes  to 
help  interested  establishments  prepare 
for  implementation  of  the  NELS  and 
NTIS  inspection  systems.  Instructions 
for  developing  PQC  programs  are 
included  in  those  guidelines.  The 
Agency  also  offers  instruction  on 
slaughter  quality  control  programs  to 
Government  and  industry  personnel  at 
the  FSIS  Training  Center. 


Proposed  Changes 

FSIS  is  proposing  to  eliminate  the 
requirement  in  9  CFR  317.21(b)  that 
establishments  have,  as  an  alternative  to 
State  or  local  certification  of  scales,  PQC 
programs  or  total  quality  control  system 
provisions  for  checking  the  accuracy  of 
scales.  The  Agency  is  proposing  simply 
to  require  that  there  be  a  certification  of 
acciuacy  from  State  or  local  authorities 
or  from  a  State-registered  or  -licensed 
scale  repair  firm  or  person. 
Establishments  could  continue  to 
maintain  scale-checking  provisions  In 
their  QC  programs  and  systems. 

The  Agency  is  proposing  to  remove 
fit)m  the  meat  and  poultry  inspection 
regulations  the  design  requirements  for 
partial  quality  control  programs  (9  CFR 
318.4(d),  381.145(d)).  The  provisions 
outline  what  is  necessary  when  an 
establishment  is  required  to  have  a  PQC 
program.  Because  the  Agency  is 
proposing  to  revoke  the  regulatory 
requirements  pertaining  to  PQC 
programs,  there  is  no  need  to  describe 
what  is  necessary  when  PQC  is 
required.  ' 

FSIS  would  also  remove  quality 
control  requirements  (9  CFR  318.7) 
governing  the  use  of  nitrites  in  bacon 
Cluing  and  the  use  of  certain  organic 
acids  singly  or  in  combination  to  delay 
the  discoloration  of  tte&h  meat  cuts. 
Such  requirements  are  incompatible 
with  the  Agency's  regulatory  objectives 
because  they  specify  a  manner  of 
compliance  rather  than  simply  a 
performance  standard. 
,    Both  the  nitrite  and  the  organic  acid 
regulations  clearly  state  the  maximum 
limits  of  use  of  the  substances  they 
concern.  The  consumer  is  also  informed 
by  product  labeling  of  the  presence  of 
the  substances  in  the  products.  The        . 
regulations  provide  clear  limits  and 
adequate  consiuner  protections  without 
the  quality  control  requirements.  The 
Agency  is  also  proposing  to  improve  the 
accuracy  of  the  regulation  by  using  the 
term  "production  of  botulinum  toxin" 
rather  than  "growth  of  botulinxun  toxin" 
(see  9  CFR  318.7(b)(3)(ii)).  FSIS  is  aware 
that  these  food-safety  regulations  also 
may  be  regarded  as  inconsistent  with 
the  PR/HACCP  regulations,  but  the 
Agency  would  prefer  to  address  this 
inconsistency  in  a  fotiue  rulemaking. 

The  Agency  proposes  to  make  the 
meat  and  poultry  canning  regulations  (9 
CFR  318.305  and  381.305)  more 
consistent  with  the  Agency's  new,  non- 
command-and-control  regulatory 
approach  by  eliminating  a  number  of 
prior-approval  requirements.  First,  the 
requirement  that  the  Agency  prior- 
approve  temperatiue-indicating  devices 
other  than  merciuy-in-glass 
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thermometers  (at  §§  318.305{a)(l)(ii)  and 
381.305(a){l)(ii))  woiild  be  replaced. 
Temperature-indicating  devices,  such  as 
resistance  temperature  detectors,  could 
be  used  and,  as  is  the  case  currently, 
they  would  have  to  meet  known 
standards  of  accuracy  for  such  devices, 
but  the  frequency  of  testing  for  acc\iracy 
would  not  be  prescribed. 

The  Agency  is  also  proposing  to 
remove  the  requirement  for  case-by-case 
evaluation  and  approval  by  FSIS  of 
thermal  processing  systems  not 
specified  in  the  regulations.  As 
amended,  9  CFR  318.305(f)  and 
381.305(f)  would  require  that  such 
systems  be  adequate  to  produce  shelf- 
stable  products  consistently  and 
uniformly.  These  requirements  reflect 
the  basic  purposes  of  the  canning 
regulations. 

FSIS  is  also  proposing  to  remove  from 
the  thermal  processing  regulations  (9 
CFR  318.307(b)  and  381.307(b)) 
provisions  concerning  PQC  programs 
and  requirements  for  FSIS  prior 
approval  of  thermal  processing  systems 
not  specified  in  the  regulations, 
including  monitoring  and  recording 
devices  not  specified  in  the  regulations. 
The  Agency  tentatively  concludes  that 
these  regulations  will  ensure  the 
adequacy  of  these  systems  without  the 
requirement  that  the  Agency  is 
proposing  to  delete,  which  is 
inconsistent  with  the  PR/HACCP 
regulations. 

The  Agencv  is  also  proposing  to 
remove  from  the  thermal  processing 
regulations  the  requirements  (in 
§§  318.308  and  309  and  §§  381.308  and 
309)  concerning  partial  quality  control 
programs  to  control  process  deviations 
and  establishment  finished  product 
inspection  procedures.  The  Agency 
tentatively  finds  that  these  requirements 
are  unnecessary.  The  detailed 
prescriptions  in  these  sections,  which 
are  based  on  HACCP  principles,  would 
remain  as  acceptable  protections  against 
potential  microbial  contamination. 

Under  this  proposal,  a  thermal 
processing  establishment  would  have 
four  alternatives  available  to  control 
process  deviations  identified  in-process. 
The  establishment  could: 

(1)  Provide  for  how  it  will  handle  the 
deviations  imder  a  HACCP  plan;  or, 
until  subject  to  9  CFR  part  417,  (2) 
follow  the  existing  regulations 
(§§  318.308(d)  and  381.308(d)):  (3) 
handle  the  deviations  under  an 
approved  total  quality  control  system 
until  the  PR/HACCP  rule  becomes 
applicable  to  it;  or  (4)  use  alternative 
documented  procedures  for  handling 
process  deviations.  The  alternative 
documented  procedures  could  be 
provisions  of  a  HACCP  plan,  such  as 


corrective  actions  to  be  taken, 
recordkeeping,  or  monitoring 
procedures,  that  would  be  followed 
when  process  deviations  occurred.  They 
coidd  also  include  partial  quality 
control  programs,  developed  by  or  for 
the  establishment,  but  not  subject  to 
FSIS  approval.  Such  food-safety-related 
PQC  programs  woidd,  however,  be 
superseded  by  or  integrated  with 
provisions  of  the  establishment's 
HACCP  plan  when  that  plan  is 
implemented. 

Similarly,  imder  this  proposal,  a 
thermal  processing  establishment  would 
have  four  alternatives  for  handling 
finished  product  inspections.  The 
finished  product  inspections  could  be 
handled  under:  (1)  llie  existing 
regulations  (§§  318.309(d)  and 
381.309(d));  (2)  a  HACCP  plan;  (3)  the 
provisions  of  an  approved  total  quality 
control  system,  until  the  PR/HACCP 
final  rule  is  applicable  to  the 
establishment;  or  (4)  alternative 
docimiented  procedures  for  handling 
finished  product  inspections.  The 
alternative  documented  procedures 
could  be  PQC  programs  or  the  HACCP 
plan  provisions. 

In  any  case,  any  alternative 
procedures  for  handling  process 
deviations  or  finished  product 
inspections  would  have  to  ensure  that 
only  safe,  stable  product  is  shipped  in 
commerce.  This  proposed  requirement 
dictates  that  not  only  would  the 
procediu«s  have  to  ensure  that  the 
product  is  free  of  microorganisms  of 
public  health  significance,  but  also  that 
it  is  not  adulterated  by  other  types  of 
microorganisms,  such  as  "flat-sour" 
bacteria  or  other  spoilage  organisms. 
This  proposed  requirement  is  consistent 
with  the  aims  of  HACCP  and  with  the 
statutory  prohibitions  against  the 
distribution  of  adulterated  and 
misbranded  meat  and  poultry  products 
in  commerce. 

The  proposed  amendments  would 
make  the  thermal  processing  regulations 
more  consistent  with  the  PR/HACCP 
final  rule  by  explicitly  providing  a 
HACCP-plan  alternative  to  the 
prescriptive  procedures  (consistent  with 
§  417.2(b)(3))  and  by  including,  as  an 
option  for  handling  process  deviations 
or  final  product  inspections,  alternative 
docimiented  procedures  that  ensure  that 
only  safe  and  stable  products  are 
shipped  in  commerce.  This  option 
would  provide  the  establishment  with 
the  flexibility  to  use  PQC  programs  or 
other  procediues  that  meet  a  regulatory 
public  health  standard. 

It  should  be  noted  that,  under  the 
HACCP  regulations,  an  establishment's 
HACCP  plan  does  not  have  to  address 
potential  microbial  hazards  in  thermally 


processed/commercially  sterile  product 
if  the  establishment  is  foUovdng  the 
current  regulatory  requirements  for  such 
product.  However,  the  HACCP  plan 
must  address  physical  and  chemical 
hazards  to  which  the  product  may  be 
subject. 

Besides  proposing  to  remove  the 
requirements  pertaining  to  PQC 
programs  that  control  food-safety 
factors,  which  are  inconsistent  with  PR/ 
HACCP,  FSIS  is  proposing  to  remove 
the  requirements  affecting  economic  or 
quality-related  PQC  programs.  FSIS 
considers  these  requirements  to  be  too 
prescriptive.  They  tend  to  perpetuate 
the  command-and-control  approach  to 
food  inspection  and  regulation.  They  are 
not  in  keeping  with  the  Agency's  new 
regulatory  approach,  which  is  oriented 
more  toward  monitoring  industry 
compliance  with  performance-related 
objectives. 

First,  the  Agency  is  proposing  to 
remove  the  C^  system  requirements 
frt)m  the  regulations  and  requirements 
governing  tihe  identity  and  composition 
of  MS(S)  product  and  label  approval  of 
the  product  (9  CFR  319.5).  The  MS(S) 
regulations  specify  the  maximum 
calcium  content,  the  minimum  protein 
content,  the  protein  efficiency  ratio,  the 
maximum  fat  content,  and  the 
maximum  bone  particle  size  for  the 
product  The  regulations  also  specify 
the  elements  that  the  QC  system  must 
contain,  including  a  written  description 
of  the  methods  used  by  the 
establishment  to  maintain  imifbrmity  of 
raw  materials  used  in  manufacturing 
product  and  to  control  handling  and 
processing  of  the  raw  materials  and 
finished  product.  The  regiilations  also 
specify  the  sample  size  and  sampling 
frequency  for  food-chemistry  analysis  of 
product  to  determine  compliance  with 
the  standards.  FSIS  regards  these 
provisions  as  overly  prescriptive  and 
believes  that,  to  achieve  the  purposes  of 
the  MS(S)  regulations,  it  is  sufficient  to 
set  the  product  standards  for  fat, 
protein,  calcium  content,  and  bone 
particle  size. 

The  Agency  is  also  proposing  to 
update  the  provision  for  finished 
product  samples  to  be  analyzed 
according  to  methods  of  the  Association 
of  Official  Analytical  Chemists  (AOAC) 
or  methods  listed  in  the  FSIS 
"Chemistry  Laboratory  Guidebook"  to 
reflect  use  of  the  most  recent  edition  of 
the  AOAC  compendium.  In  addition, 
FSIS  is  proposing  to  give  establishments 
the  latitude  to  use  validated  scientffic 
methods  equivalent  to,  but  not  listed  in, 
the  AOAC  and  FSIS  references.  Under 
this  proposed  action,  the  establishments 
will  have  flexibility  to  choose  the  most 
appropriate  means  of  ensuring  that 


MS(S)  meets  the  compositional  and 
labeling  identity  requirements  of  the 
regulations,  but  they  will  also  have  the 
burden  of  demonstrating  equivalence. 
The  Agency  is  awareTnowever,  that 
some  may  disagree  with  the  evaluation 
of  the  MS(S)  QC  and  analytical 
requirements  as  overly  prescriptive; 
their  comments  on  this  matter  are 
invited.  Others  may  regard  the 
incorporation  by  reference  of  the  AOAC 
methods  as  unnecessary  and  such 
standards  as  those  for  fat  content  and 
protein  efficiency  ratio  as  duplicative  of 
other  regulatory  requirements.  Their 
comments  are  invited  as  well. 

Second,  consistent  with  the  other 
changes  proposed  in  this  document, 
FSIS  is  proposing  to  eliminate  the 
quality  control  program  requirements 
from  the  protein-fat-free  (PFF) 
percentage  regulations  (§§  319.104  and 
319.105)  for  various  "finely  divided" 
ciued  ham  products,  such  as  patties, 
chopped  or  pressed  ham,  and  spiced 
ham.  Establishments  would  still  be 
required  to  abide  by  the  PFF  percentage 
limits  for  these  products. 

Finally,  FSIS  is  proposing  to  remove 
the  requirement  that  poultry 
slaughtering  establishments  operating 
under  the  NELS  and  NTIS  inspection 
systems  have  PQC  programs  for  carcass 
defects.  If  this  proposed  change  is 
adopted,  the  establishments  will  have 
the  flexibility  to  adopt  quality  control 
programs  or  other  measures  for  ensuring 
the  quality  of  their  products.  Removing 
the  prior-approval  aspect  of  these 
requirements  will  contribute  to 
clarifying  the  respective  roles  of  the 
inspection  service  and  the  regulated 
industry — a  necessary  task  in  making 
the  requirements  consistent  with 
HACCP. 

FSIS  inspectors  would  continue  to 
check  poultry  in  NELS  and  NTIS  plants 
for  visible  contamination  and  carcass 
trimming  defects. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  significant,  though  not 
economically  significant,  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

FSIS  is  proposing  to  eliminate  the 
regidatory  requirements  pertaining  to 
establishment-operated  PQC  programs. 
This  action  would  remove  regulatory 
obstacles  to  innovation  and  command- 
and-control  requirements  inconsistent 
with  the  Agency's  new  regulatory 
approach  and  the  objectives  of  the  PR/ 
HACCP  regulations.  In  its  August  25, 
1997,  final  rule  (62  FR  45016),  the 
requirements  for  FSIS  prior  approval  of 
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most  PQC  programs  were  eliminated. 
This  action  was  taken  to  facilitate  the 
transition  to  HACCP  in  official 
establishments  producing  the  greatest 
portion  of  meat  and  poultry  products 
consumed  in  the  United  States.  FSIS  is 
proposing  to  take  the  additional  step  of 
eliminating  most  requirements  for 
establishments  to  have  PQC  programs 
for  specffic  products  or  processes,  as 
well  as  design  requirements  affecting 
most  PQC  programs.  The  only  PQC 
program  requirements  this  proposal 
would  leave  in  place  would  be  the 
requirement  for  QC  programs  for 
irradiated  chicken.  However,  as 
mentioned  previously,  this  requirement 
is  being  addressed  in  another  , 

rulemaking  proceeding  (64  FR  9809). 

The  alternatives  to  this  proposed 
rulemaking  that  FSIS  considered  were, 
in  addition  to  the  alternative  of  no 
rulemaking,  those  of  mandating 
additional  in-plant  controls  and  of 
mandating  general  requirements  and 
standards  for  PQC  programs. 

The  alternative  of  no  rulemaking 
would  impose  no  additional  regulatory 
burdens  on  establishments,  which 
would  continue  to  have  the  assurance 
that  their  PQC  programs  meet  basic 
design  criteria.  However,  the  Agency 
rejected  this  alternative  because  not 
changing  the  regulations  would  leave  in 
place  a  prescriptive  regulatory  regime 
for  process  controls  and  PQC  programs 
that  conflict  in  a  material  way  with  the 
objectives  of  the  PR/HACCP  final  rule. 
Under  HACCP,  establishments  assume 
responsibihty  for  building  science- 
based,  preventive  process  controls  into 
the  food  production  system  to  reduce  or 
eliminate  food  safety  hazards.  This 
includes  taking  responsibility  for 
ensuring  that  processes  conform  with 
sound  food  safety  performance 
standards.  Establishments  need  to  be 
able  to  implement  better  and  more 
innovative  food-safety  and  other 
consiuner-protection  strategies.  This 
includes  the  flexibility  to  design  a  PQC 
program  and  determine  its  content  and 
implementation  date. 

The  alternative  of  mandating 
additional  in-plant  controls,  whether  in 
addition  to  or  in  lieu  of  PQC 
requirements,  would  add  regulatory 
assurances  that  processes  are  imder 
control  and  that  products  are  safe, 
wholesome,  and  not  misbranded. 
However,  this  alternative  would  add 
prescriptive,  command-and-control 
requirements  and  restrict  the  scope  for 
establishment  food-safety  initiatives, 
contradicting  the  Agency's  new 
regulatory  approach.  The  additional 
requirements  also  would  probably  not 
result  in  food-safety  improvement. 


The  alternative  of  mandating  new 
general  requirements  or  standards  for 
PQC  programs  would  differ  little  in  its 
effects  bom  the  current  requirements  for 
PQC  programs  to  have  certain  featxires 
and  for  process  control  under  the 
programs  to  be  based  on  generally 
accepted  statistical  principles  (9  CFR 
318.4(d);  381.145(d)).  Even  if  the  current 
requirements  were  condensed,  they 
would  still  be  inconsistent  with  the  PR/ 
HACCP  regulations  and  with  the 
Agency's  new  regulatory  approach, 
establishments  would  continue  to  incur 
a  substantial  recordkeeping  burden,  and 
the  Agency  would  have  nearly  the  same 
burden  as  it  now  does  of  verifying 
establishment  compliance  with  the 
requirements. 

FSIS  chose  the  option  of  eliminating 
regulatory  requirements  for  all  PQC 
programs  except  QC  programs  for  the 
irradiation  of  poultry  products.  This 
option  provides  establishments  with  the 
most  flexibility  in  implementing  process 
control  programs  in  a  HACCP 
environment.  FSIS's  proposed  rule  on 
irradiation  of  meat  and  meat  products 
(64  FR  9089.  February  24, 1999)  would 
eliminate  the  requirement  for  C^ 
programs  in  fecilities  where  poultry 
products  are  irradiated. 

Implementation  of  this  proposed  rule 
would  enable  FSIS  to  redirect  resources 
from  PQC  program  verification  to  other 
activities  for  ensiuing  that  products  are 
not  adulterated  or  misbranded.  FSIS  has 
considered  a  number  of  alternatives  to 
PQC  program  verffication,  such  as 
finished  product  sampling  for 
microbiological  or  food  chemistry 
analysis  and  market  sampling.  Market 
sampling  or  national  surveys  can  be 
used  in  lieu  of  inspecting  lots  or 
evaluating  PQC  programs  for  fat  and 
water  content  of  frankfurters.  An 
alternative  to  FSIS  evaluation  of  PQC 
programs  for  basting  solutions  in 
poultry  products  is  finished  product 
sampling  for  chemical  analysis. 
In-plant  sampling  of  finished 
products  for  chemical  analysis  is  a  tool 
that  FSIS  has  used — and  will  continue 
to  use — ^to  determine  whether  products 
are  in  compliance  with  regulatory 
requirements  and  to  verify  the 
effectiveness  of  in-plant  controls.  To  be 
most  effective,  such  sampling  and 
analysis  would  be  carried  out  in 
conjimction  with  Agency  HACCP- 
verification  and  other  verification 
activities. 

FSIS  also  regards  market  sampling  as 
a  potentially  useful  tool  for  enforcing 
the  statutes  prohibiting  the  distribution 
in  commerce  of  adulterated  and 
misbranded  meat  and  poultry  products 
and  for  checking  the  effectiveness  of 
establishment  process  controls. 
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Marketplace  sampling  and  testing  can 
also  help  in  addressing  food  safety 
hazards  arising  in  post-processing 
distribution  of  meat  and  poultry 
products. 

This  proposal  would  affect,  overall,  as 
many  as  72  poultry  slaughtering 
establishments  and  about  3,550 
establishments  that  process  meat  and 
poultry  products  beyond  slaughtering, 
dressing,  and  cut-up.  The  most  far- 
reaching  effect  of  the  rule  would  be  to 
increase  the  flexibility  establishments 
have  in  controlling  their  processes.  This 
benefit  would  arise  from  eliminating  the 
required  PQC  program  elements  in 
§§  318.4(d)  and  381.145(d). 

With  or  without  this  proposal, 
establishment  HACCP  plans  will 
supersede  or  incorporate  the  few  PQC 
programs  that  control  food-safety 
factors.  Under  the  proposal,  most 
establishments  that  have  PQC  programs 
that  control  for  non-food  safety  factors 
would  continue  to  use  the  programs.  In 
all  likelihood,  in  developing  new  PQC 
programs,  they  would  continue  to 
include  the  information  now  required 
by  FSIS.  They  would  also  be  free  to 
adopt  other  methods  of  process  control 
and  different  techniques  of  observation, 
measurement,  documentation, 
recordkeeping,  and  evaluation  than  are 
prescribed  in  the  ciurent  regulations. 
They  could  change  their  PQC-controUed 
operations  to  integrate  their  food  quality 
process  control  more  effectively  with 
their  HACCP  system  operations  to 
improve  overall  efficiency.  For  example, 
raw  material  control,  now  a  required 
element  in  PQC  programs,  could  be 
handled  under  an  establishment?s 
HACCP  plan,  as  could  process  controls 
for  food  safety.  Similarly,  the  records 
requirements  for  PQC  programs  could 
be  superseded  by  more  efficient  and 
appropriate  establishment-developed 
systems.  Establishments  would  thus  be 
able  to  achieve  unquantifiable  gains  in 
efficiency  that  would  yield  food-safety 
and  other  consumer-protection  benefits. 

FSIS-inspected  establishments 
develop  about  1,900  PQC  programs  a 
year  according  to  regulatory  design 
specifications.  Assmning  that  a  PQC 
program  is  developed  by  a  QC  manager 
earning  about  $26  an  hour,  and  that  it 
takes  about  20  hours,  on  average,  to 
develop  a  PQC  program,  the  cost  to  an 
establishment  of  developing  such  a 
program  is  about  $520.  FSIS  estimates 
that  the  cost  to  the  regulated  industry  of 
developing  such  programs  is  about 
$1,000,000  per  year. 

This  cost  of  developing  PQC  programs 
according  to  FSIS  requirements,  plus 
$13  million  in  annual  operating  costs 
for  about  1,852  mandatory  (required  by 
regulation)  PQC  programs  ($26/hr.  X 


260  hrs./yr./program  X  1,852  programs), 
add  up  to  about  $14  million  in  costs  to 
the  regulated  industry. 

For  most  establishments,  the  proposal 
woiUd  not  )^eld  immediate,  direct 
savings  from  removal  of  biu-dens 
associated  with  developing  PQC 
programs  because  most  PQC  programs 
are  voluntarily  adopted  by 
establishments.  Establishments  likely 
woiUd  continue  the  use  of  QC  methods 
in  their  operations,  so  the  removal  of  the 
regulatory  requirement  for 
establishments  to  follow  the  regulatory 
design  specifications  vyould  not 
immediately  jrield  a  savings  to 
establishments.  Further,  a  substantial 
proportion  of  the  costs  of  complying 
with  this  regiilation  was  removed  with 
the  publication  of  the  final  rule 
eliminating  prior  approvals  for  facilities, 
equipment,  and  PQC  programs  (62  FR 
45016;  August  25, 1997). 

However,  FSIS  currently  requires  that 
if  establishments  adopt  PQC  programs, 
the  programs  must  meet  certain  design 
specifications  and  must  contain  certain 
specified  information.  Some 
establishments  that  are  required  to  have 
PQC  programs  for  certain  products  and 
processes  would  benefit  from  the 
removal  of  biu'dens  associated  with 
developing  PQC  programs.  These 
establishments,  including  those 
involved  in  producing  MS(S),  meat  cuts 
treated  with  organic  acids,  and  other 
processing,  could  benefit  from  shifting 
some  portion  of  their  PQC  program 
development  and  operation  costs  into 
HACCP-related  or  other  activities. 

Also,  imder  the  proposed  regidatory 
amendments,  establishments  would 
have  greater  freedom  to  innovate.  An 
indeterminate  proportion  of  the  annual 
burden  of  developing  PQC  programs 
according  to  FSIS  specifications  could 
eventually  be  channeled  into  more 
efficient  and  effective  use  of  industry 
resources,  especially  where  PQC 
programs  have  been  operated. 

Tnus,  although  there  would  not  be  a 
direct  savings  from  the  removal  of  the 
regulatory  requirements  governing  PQC 
programs,  the  industry  potentially 
would  be  able  to  make  more  efficient 
and  effective  use  of  the  $1  million  or  so 
in  aimual  costs  of  developing  the 
programs. 

Fmally,  the  proposed  rule  woiUd 
permit  FSIS  to  reaJlocate  field 
inspection  and  headquarters  resources 
now  used  in  oversight  of  establishment- 
operated  PQC  programs  to  higher 
priority  food  safety-related  activities. 

Regulatory  Flexibility  Act 

The  Administrator  of  FSIS  has 
determined  that  this  proposed  nile  will 
not  have  a  significant  effect  on  a 


substantial  number  of  small  entities. 
The  proposal  would  affect  about  72 
poultry  slaughtering  establishments, 
most  of  which  are  large  business 
enterprises.  It  also  would  affect  as  many 
as  3,550  official  meat  and  poultry 
processing  establishments,  of  which  a 
substantial  majority,  3,330,  are 
considered  small  entities  under  Small 
Business  Administration  criteria  (500  or. 
fewer  employees  per  establishment). 
However,  the  proposal  would  not  have 
a  significant  efiiect  on  these 
establishments.  It  would  impose  no  new 
regulatory  requirements  necessitating 
investments  or  other  resource 
commitments  by  establishments  but 
would,  by  removing  a  nimiber  of 
existing  regulatory  requirements,  permit 
more  efficient  resource  utilization, 
especially  to  support  establishment 
HACCP  systems. 

The  proposal  would  remove  most 
remaining  requirements  for 
establishments  to  have  PQC  programs 
for  certain  products  or  processes  and  the 
general  requirement  concerning  the 
design  of  such  programs.  The  proposal 
would  give  inspected  establishments 
greater  flexibility  to  innovate  and  to 
introduce  new  processes  or  products 
that  meet  HACCP  or  other  consumer 
protection  objectives.  As  a  result,  the 
proposal  would  theoretically  provide 
several  thousand  dollars  of  regxdatory 
relief  annually  per  establishment. 

The  proposal  woiild  enable 
establishments  to  avoid  the  costs 
associated  with  developing  and 
implementing  PQC  programs  that 
address  regulatory  requirements  for  the 
use  of  certain  substances  in  preparation 
of  meat  and  poultry  products,  such  as 
the  use  of  organic  acids  to  delay 
discoloration  of  &«sh  meat  cuts. 
Thermal  processing  establishments  (of 
which  there  are  about  130)  would  avoid 
the  costs  associated  with  developing 
PQC  programs  according  to  Agency 
specifications  and  the  costs  associated 
with  obtaining  Agency  prior  approvals. 

As  many  as  3,330  small 
establishments  would  no  longer  be 
required  to  operate  PQC  programs  for 
certain  processes  (such  as  PQC 
programs  for  processing  cooked  beef) 
and  products  (such  as  mechanically 
separated,  or  "deboned,"  product). 
Small  and  large  establishments  would 
theoretically  save  about  $520  per  PQC 
program  in  development  costs  for  320 
mandatory  PQC  programs,  or  $161,720 
total.  Out  of  this  totad,  small 
establishments  would  save  about 
$151,320.  Small  establishments  could 
thus  be  expected  to  save  about  $4,000 
each  in  annual  recurring  costs 
associated  with  developing  mandatory 
PQC  programs. 


Operating  costs  of  PQC  programs  vary 
widely.  A  simple  PQC  program  to  verify 
the  accuracy  of  scales,  for  example,  may 
require  that  tests  be  performed  only 
several  times  a  year,  at  little  cost  in 
operator  time.  A  PQC  program  for  a 
complex  process,  on  the  other  hand, 
may  require  daily  tests  and  data 
collection  and  recordkeeping  tasks 
lasting  up  to  4  hours.  For  the  purposes 
.of  this  docimient,  PQC  programs  are 
each  assumed  to  require  up  to  1  hour's 
worth  of  daily  attention  by  the 
establishment  QC  specialist.  The 
removal  of  the  PQC  requirements 
would,  at  least  theoretically,  relieve 
small  establishments  of  these  burdens. 

Assuming,  for  example,  that  small 
establishments  incur  annual  costs  of 
about  $12,000,000  in  operating 
mandatory  PQC  programs  (solely  in 
operating  the  QC  evaluation  process  of 
such  programs,  and  not  including 
laboratory  analysis,  and  other  special 
facilities  that  may  be  required  to 
detennine  whether  products  are  in 
compliance  with  the  regulations),  each 
establishment  could  theoretically  save 
about  $4,000  in  PQC  program 
operations. 

In  addition,  small  establishments 
would  benefit  through  imquantifiable 
savings  accruing  from  removal  of 
regulatory  design  requirements  for  both 
mandatory  and  voluntary  PQC 
programs.  They  would  have  additional 
flexibility,  beyond  the  removal  of  prior 
approval  requirements  effected  by  FSIS 
Docket  No.  95-032F,  to  develop  and 
implement  HACCP-consistent  or  other 
process  control  systems. 

Thus,  about  $8,000  in  reciirring 
savings  could  theoretically  accrue  to 
each  small  meat  and  poultry 
establishment.  However,  because  many, 
if  not  most,  affected  establishments 
would  be  likely  to  continue  to  operate 
PQC  programs  that  help  in  producing 
products  with  consistent  and  imiform 
characteristics,  establishments  may  not 
choose  to  reap  the  theoretical  savings 
that  could  result  from  eliminating  their 
PQC  programs.  The  effect  of  the 
proposed  rule  on  the  substantial  number 
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of  affected  small  establishments  would 
thus  not  likely  be  substantial. 

Paperwork  Requirements 

Title:  Processing  Procedures  and 
Quality  Control  Systems. 

Type  of  Collection:  Revision. 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  proposed  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  proposed  rule 
would  substantially  reduce  reporting 
requirements  for  official  establishments. 
The  proposed  rule  would  remove  the 
design  requirements  affecting  most  PQC 
programs  that  establishments  have  and 
most  requirements  for  establishments  to 
have  PQC  programs  for  certain  products 
or  processes.  Currently,  there  are 
624,465  burden  hours  associated  with 
the  PQC  program  requirements.  FSIS 
will  request  OMB  to  eliminate  all  these 
burden  hours  from  the  information 
collection  request  0083-0089. 

ListofSubiects 

9CFRPart317 

Meat  inspection,  Reporting  and 
recordkeeping  requirements. 

9CFRPart318 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9CFRPait319 

Food  labeling.  Meat  inspection. 

9  CFR  Part  381 

Poultry  and  poultry  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  Chapter  m,  the  Federal  meat  and 
poultry  inspection  regidations,  as 
follows: 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 


1317^1    [AmendacQ 

2.  Paragraph  (b)  of  §  317.21  would  be 
amended  by  removing  the  comma  and 
all  words  following  the  word  "person". 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f.  450, 1901-1906; 
21  U.S.C.  601-695;  7  CFR  2.18,  2.53. 

§318.4    [Amended] 

4.  Paragraph  (d)  of  §  318.4  would  be 
removed. 

5.  Section  318.7  would  be  amended  to 
read  as  follows: 

a.  Paragraphs  (b)(3)(i)  and  (b)(3)(ii) 
would  be  revised; 

b.  The  table  in  paragraph  (c)(4),  under 
the  Class  of  substance  "Miscellaneous," 
the  entry  for  the  Substance  "Ascorbic 
acid,  erythorbic  acid,  citric  acid,  sodium 
acetate,  and  sodimn  citrate,  singly  or  in 
combination"  would  be  revised. 

The  revisions  would  read  as  follows: 

S  31 8.7    Approval  of  substances  for  use  in 
the  preparation  of  products. 

***** 

(b)*  *  * 

(3)*   *  * 

(i)  100  ppm  ingoing  (potassium  nitrite 
at  123  ppm  ingoing);  and  550  ppm 
sodium  ascorbate  or  sodium  er3Hhorbate 
(isoascorbate)  shall  be  used;  or 

(ii)  A  predetermined  level  between  40 
and  80  ppm  (potassium  nitrite  at  a  level 
between  49  and  99  ppm);  550  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate);  and  additional  sucrose  or 
other  similar  fermentable  carbohydrate 
at  a  minimum  of  0.7  percent  and  an 
inoculiun  of  lactic  acid  producing 
bacteria  such  as  Pediococcus  acetolactii 
or  other  bacteria  demonstrated  to  be 
equally  effective  in  preventing  the 
production  of  botulinimi  toxin  at  a  level 
sufficient  for  the  purpose  of  preventing 
the  production  of  botulinum  toxin. 
•        *        •        *        • 

(c)*  *  • 
(4)*  *  • 


Class  of  sub- 
stance 


Substance 


Purpose 


Product 


Amount 


Miscellaneous 


Ascorbic  add,  erythorbic  acid, 
citric  acid,  sodium  ascor- 
bate and  sodium  citrate, 
singly  or  in  combination. 


To  delay  dis-       Fresh  beef  l^kit  to  exceed,  singly  or  in  combination,  500  ppm  or  1 .8  mg/ 

coloration.  cuts,  fresh  sq  inch  of  product  surface  of  ascort>ic  acid  (in  accordar>ce 

lamb  cuts,  with  21  CFR  182.3013),  erythortic  acid  (in  accordance 

and  fresh  with  21  CFR  182.3041),  or  sodium  ascort)ate  (in  accord- 

port<cuts.  anct  with  21  CFR  182,3731);  and/or  not  to  exceed,  singly 

or  in  combination,  250  ppm  or  0.9  mg/sq  inch  of  product 

surface   of   citric   acid   (in   accordance   with   21    CFR 

182.6033),  or  sodium  citrate  (in  accordance  with  21  CFR 

182.6751). 
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Class  of  sub- 
stance 

Substance                        Purpose               Product                                                 Amount 

6.  Paragraphs  (a){l)(ii)  and  paragraph 
(f)  of  §  318.305  would  be  revised  to  read 
as  follows: 

§  31 8.305    Equipment  and  procedures  for 
heat  processing  systems. 

(a)*  *  * 
(D*  *  * 

(i)*  *  * 

(ii)  Other  devices.  Temperature- 
indicating  devices  used  in  lieu  of 
mercury-in-glass  thermometers,  such  as 
resistance  temperature  detectors,  shall 
meet  known,  accurate  standards  for 
such  devices  when  tested  for  acciuacy. 
The  records  of  such  testing  shall  be 
available  to  FSIS  program  employees. 
***** 

(f)  Other  systems.  All  other  systems 
not  specifically  delineated  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  shall  be 
adequate  to  produce  shelf-stable 
products  consistently  and  uniformly. 
***** 

7.  Paragraph  (b)  of  §  318.307  would  be 
revised  to  read  as  follows: 

§318.307    Record  review  and  maintenance. 

***** 

(b)  Automated  process  monitoring 
and  recordkeeping.  Automated  process 
monitoring  and  recordkeeping  systems 
shall  be  designed  and  operated  in  a 
manner  which  will  ensure  compliance 
with  the  applicable  requirements  of 
§318.306. 
***** 

8.  In  §  318.308,  paragraph  (b)  would 
be  revised,  paragraph  (c)  would  be 
removed  and  reserved,  and  paragraph 
(d)  introductory  text  would  be  revised  to 
read  as  follows: 

S  318.308    Deviations  in  processing. 

***** 

(b)  Deviations  in  processing  (or 
process  deviations)  shall  be  handled: 

(1)  Under  a  HACCP  plan  for  thermally 
processed/commercially  sterile  product 
that  addresses  hazards  associated  with 
microbial  contamination;  or 

(1)  Under  the  provisions  of  paragraph 
(d)  of  this  section;  or 

(2)  Until  the  establishment  Is  subject 
to  part  417  of  this  chapter, 

U)  Under  an  FSIS-approved  total 
quality  control  system;  or 

(il)  Under  alternative  documented 
procedures  for  handling  process 
deviations  that  will  ensure  that  only 


product  that  is  safe  and  stable  is 
shipped  in  commerce. 

(c)  [Reserved] 

(d)  Procedures  for  handling  process 
deviations  where  the  HACCP  plan  for 
thermally  processed/commercially 
sterile  product  does  not  address  food 
safety  hazards  associated  with  microbial 
contamination,  where  there  is  no 
approved  total  quality  control  system,  or 
where  the  establishment  has  no 
alternative  documented  procedures  for 
handling  process  deviations. 
***** 

9.  In  §  318.309,  paragraph  (a)  would 
be  revised,  paragraphs  (b)  and  (c)  would 
be  removed  and  reserved,  and  paragraph 
(d)  Introductory  text  would  be  revised, 
to  read  as  follows: 

§  31 8.309    Finished  product  inspection. 

(a)  Finished  product  inspections  shall 
be  handled: 

(1)  Under  the  provisions  of  paragraph 
(d)  of  this  section; 

(2)  Under  a  HACCP  plan  for  thermally 
processed/commercially  sterile  products 
that  addresses  hazards  associated  with 
microbiological  contamination; 

(3)  Under  an  FSIS-approved  total 
quality  control  system;  or 

(4)  Under  alternative  dociunented 
procedures  that  will  ensiue  that  only 
safe  and  stable  product  is  shipped  In 
commerce. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Procedures  for  handling  finished 
product  inspections  where  the  HACCP 
plan  for  thermally  processed/ 
commercially  sterile  product  does  not 
address  food  safety  hazards  associated 
with  microbial  contamination,  where 
there  is  no  approved  total  quality 
control  system,  or  where  the 
establishment  has  no  alternative 
documented  procedures  for  handling 
finished  product  inspections. 


PART  319— DEHNmONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

10.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.18,  2.53. 

11.  Paragraph  (e)(2)  of  §  319.5  would 
be  revised  to  read  as  follows: 


§  31 9.5    IMechanically  Separated  (Species). 

***** 

(e)*  *  * 

(2)  Analytical  methods  used  by 
establishments  in  verifying  the  fat, 
protein,  and  calcliun  content  of  product 
consisting  of  or  containing 
Mechanically  Separated  (Species)  shall 
be  among  those  listed  In  "Official 
Methods  of  Analysis  of  the  Association 
of  Officiail  Analytical  Chemists 
(AOAC)."  16th  edition,  1995,  §§960.39, 
976.21,  928.08  (Chapter  39),  and  940.33 
(Chapter  45),  which  is  incorporated  by 
reference,  or,  if  no  AOAC  method  is 
available,  in  the  "Chemistry  Laboratory 
Guidebook,"  U.S.  Department  of 
Agriculture,  Washington,  DC,  March 
1986  edition,  sections  6.011-6.013, 
Revised  June  1987  (pages  6-35  through 
6-65),  or  by  appropriate  methods 
validated  by  scientific  bodies  in 
collaborative  trials.  The  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists,"  16th 
edition,  1995,  is  Incorporated  by 
reference  with  the  approval  of  the 
Director  of  the  Federal  Register  In 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51. 

§319.104    [Amended] 

12.  Section  319.104  wotild  be 
amended  In  paragraph  (a)  by  removing 
the  last  sentence  of  footnote  3  to  the 
chart. 

§319.105    [Amended] 

13.  Section  319.105  would  be 
amended  In  paragraph  (a)  by  removing 
the  last  sentence  of  footnote  2  to  the 
chart. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

14.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451^70;  7  CFR  2.18,  2.53. 

15.  Section  381.76  would  be  amended 
to  read  as  follows: 

a.  Paragraph  (b)(l)(ii)(6)  would  be 
revised. 

b.  Paragraph  (b)(l)(iii)(b)  would  be 
revised. 

c.  Paragraph  (b)(4)(l)(a),  introductory 
text,  would  be  revised. 

d.  Paragraph  (b)(4)(l)(b)  would  be 
revised. 

e.  Paragraph  (b)(4)(ll)  would  be 
removed  and  reserved. 


f.  Paragraph  {b)(4)(iii)  woiild  be 
removed  and  reserved. 

g.  Paragraph  (b)(5)(i){a)  introductory 
text,  would  be  revised. 

h.  Paragraph  (b)(5){i){fc)  would  be 
revised. 

i.  Paragraph  (b)(5){ii)  would  be 
removed  and  reserved. 

j.  Paragraph  (b)(5)(iii)  would  be. 
removed  and  reserved. 

k.  Para^ph  (c)  would  be  removed. 

The  revisions  would  read  as  follows: 

§381.76    Post-mortem  inspection,  when 
required;  sxtsnt;  traditional,  Strsamiined 
inspsction  Systmn  (SIS),  New  Uns  Spswi 
(NELS)  Inspsction  System  and  the  Nsw 
Turksy  Inspsction  (NTI)  System;  rats  of 
inspsction. 
***** 

(b)(1)*  *  * 

(u)*  *  * 

(fc)  The  Administrator  determines  that 
the  establishment  has  the  intent  and 
capabihty  to  operate  at  line  speeds 
greater  than  70  birds  per  minute,  and 
meets  all  the  facility  requirements  in 
§  381.36(d). 

(ui)*  *  * 

(6)  The  Administrator  determines  that 
the  establishment  meets  all  the  facility 
requirements  in  §  381.36(e). 
****•. 

(4)  *  •  * 

(i)*  *  * 

(a)  Post-mortem  inspection.  The 
establishment  shall  provide  three 
inspection  stations  on  each  eviscerating 
line  in  compliance  with  the  facility 
reqxiirements  §  381.36(d)(1).  The  three 
inspectors  shall  inspect  the  inside, 
viscera,  and  outside  of  all  birds 
presrated.  Each  inspector  shall  be 
flanked  by  two  establishment 
employees — ^the  presenter  and  the 
helper.  The  presenter  shall  ensure  that 
the  bird  is  properly  eviscerated  and 
presented  for  inspection  and  the  viscera 
imiformly  trailing  or  leading.  The 
inspector  shall  determine  which  birds 
shall  be  salvaged,  reprocessed, 
condemned,  retained  for  disposition  by 
the  veterinarian,  or  allowed  to  proceed 
down  the  line  as  a  passed  bird  subject 
to  reinspection.  Poultry  carcasses  with 
certain  defects  not  requiring 
condemnation  of  die  entire  carcass  shall 
be  passed  by  the  inspector,  but  shall  be 
subject  to  reinspection  to  ensure  the 
physical  removal  of  the  specified 
defects.  The  helper,  imder  the 
supervision  of  the  inspector,  shall  mark 
such  carcasses  for  trim  when  the  defects 
are  not  readily  observable.  Trimming  or 
birds  passed  subject  to  reinspection 
shall  be  performed  by: 
*        •        *        ♦        • 

[b)  A  reinspection  station  shall  be 
located  at  the  end  of  each  line.  This 
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station  shall  comply  with  the  facility 
requirements  in  §  381.36(d)(2).  The 
inspector  shall  ensure  that  ihe 
establishment  has  performed  the 
indicated  trimming  of  carcasses  passed 
subject  to  reinspection  by  visually 
monitoring,  checking  data,  and/or 
gathering  samples  at  the  station  or  at 
other  critical  points  on  the  line, 
(ii)  [Reserved] 
(iii)  [Reserved] 
(5)*  •  * 
(i)*  *  * 

(a)  Post-mortem  inspection.  Each 
inspection  station  must  comply  with  the 
facility  requirements  in  §  381.36(e)(1). 
Each  inspector  shall  be  flanked  by  and 
establishment  employee  assigned  to  be 
the  inspector's  helper.  The  one 
inspector  on  an  NTI-1  Inspection 
System  shall  be  presented  every  bird. 
Each  inspector  on  an  NTI-2  Inspection 
System  line  shall  be  presented  every 
other  bird  on  the  line.  An  establishment 
employee  shall  present  each  bird  to  the 
inspector  properly  eviscerated  with  the 
bade  side  toward  the  inspector  and  the 
viscera  uniformly  trailing  or  leading. 
Each  inspector  shall  inspect  the  inside, 
viscera,  and  outside  of  all  birds 
presented.  The  inspector  shall 
determine  which  bird  shall  be  salvaged, 
reprocessed,  condemned,  retained  for 
disposition  by  a  veterinarian,  or  allowed 
to  proceed  down  the  line  as  a  passed 
bird  subject  to  reinspection.  Tvukey 
carcasses  with  certain  defects  not 
requiring  condemnation  of  the  entire 
carcass  shall  be  passed  by  the  inspector, 
but  shall  be  subject  to  reinspection  to 
ensure  the  physical  removal  of  the 
specified  defects.  The  h^per,  imder  the 
supervision  of  the  inspector,  shall  mark 
such  carcasses  for  trim  when  the  defects 
of  birds  passed  subject  to  reinspection 
shall  be  performed  by: 
*        *        *        *        • 

[b]  Reinspection.  A  reinspection 
station  shall  be  located  at  the  end  of  the 
lines.  This  station  shall  comply  with  the 
facility  requirements  in  §  381.36(e)(2). 
The  inspector  shall  ensure  that 
establishments  have  performed  the^ 
indicated  trimming  of  each  carcass 
passed  subject  to  reinspection  by 
visually  monitoring,  checking  data,  and/ 
or  sampling  product  at  the  reinspection 
station  and,  if  necessary,  at  other  points, 
critical  to  the  wholesomeness  of 
product,  on  the  eviscerating  line. 

(ii)  [Reserved] 

(iii)  [Reserved] 

f381.121d    [Amsndsd] 

16.  Paragraph  (b)  of  §  381.121d  would 
be  amended  by  removing  the  comma 
and  all  words  following  the  word 
"person." 


S381.145    [Amsndsd] 

17.  Paragraphs  (d)  and  (e)  of  §  381.145 
.  would  be  removed. 

18.  Paragraphs  (a)(l)(u)  and  (f)  of 

§  381.305  would  be  revised  to  read  as 
follows: 

f  381 .305    Equipmsnt  and  procsdurss  for 
hsat  procsssing  systems. 


(a)*  *  * 
(1)*  *  . 

(ii)  Other  devices.  Temperature- 
indicating  devices  used  in  lieu  of 
merciuy-in-glass  thermometers,  such  as 
resistance  temperature  detectors,  shall 
meet  known,  acciuate  standards  for 
such  devices  when  tested  for  accuracy. 
The  records  of  such  testing  shall  be 
available  to  FSIS  program  employees. 
***■*• 

(f)  Other  systems.  All  other  systems 
not  specifically  delineated  in  this 
section  and  used  for  the  thermal 
processing  of  canned  product  shall  be 
adequate  to  produce  shelf-stable 
products  consistently  and  uniformly. 
***** 

19.  Paragraph  (b)  of  §  381.307  would 
be  revised  to  read  as  follows: 

f  381 .307    Record  rsviow  snd  maintsnanos. 

***** 

(b)  Automated  process  monitoring 
and  recordkeeping.  Automated  process 
monitoring  and  recordkeeping  systems 
shall  be  deigned  and  operated  in  a 
manner  which  will  ensure  compliance 
with  the  applicable  requirements  of 
§381.306. 
***** 

20.  In  §  381.308,  paragraphs  (b)  would 
be  revised,  paragraph  (c)  would  be 
removed  and  reserved,  and  paragraph 
(d)  introductory  text  would  be  revised  to 
read  as  follows: 

S  381 .308    Deviations  in  procsssing. 

***** 

(b)  Deviations  in  processing  (or 
process  deviations)  shall  be  handled: 

(1)  Under  a  HACCP  plan  for  thermally 
processed/commercially  sterile  product 
that  addresses  hazards  associated  with 
microbial  contamination;  or 

(i)  Under  the  provisions  of  paragraph 
(d)  of  this  section;  or, 

(ii)  Under  a  UACX3>  plan  for  thermally 
processed/commercially  sterile  product 
that  addresses  hazards  associated  with 
microbial  contamination;  or 

(2)  Until  the  establishment  is  subject 
to  part  417  of  this  chapter, 

0)  Under  an  FSIS-approved  total 
quality  control  system;  or 

(ii)  Under  alternative  documented 
procedures  for  handling  process 
deviations  that  will  ensure  that  only 
product  that  is  safe  and  stable  is 
shipped  in  commerce. 
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(c)  [Reserved] 

(d)  Procedures  for  handling  process 
deviations  where  the  HACCP  plan  for 
thermally  processed/commercially 
sterile  product  does  not  address  food 
safety  hazards  associated  with  microbial 
contamination,  where  there  is  no 
approved  total  quality  control  system,  or 
where  the  establishment  has  no 
alternative  documented  system  or 
procedures  for  handling  process 
deviations. 
***** 

21.  In  §  381.309,  paragraph  (a)  would 
be  revised,  paragraphs  (b)  and  (c)  would 
be  removed  and  reserved,  and  paragraph 
(d)  introductory  text  would  be  revised, 
to  read  as  follows: 

§  381 .309    Rnished  product  Inspection. 

(a)  Finished  product  inspections  shall 
be  handled: 

(1)  Under  the  provisions  of  paragraph 
(d)  of  this  section; 

(2)  Under  a  HACCP  plan  for  thermally 
processed/commercially  sterile  products 
that  addresses  hazards  associated  vtrith 
microbiological  contamination; 

(3)  Under  an  FSIS-approved  total 
quality  control  system;  or 

(4)  Under  alternative  documented 
procedures  that  will  ensure  that  only 
product  that  is  safe  and  stable  is 
shipped  in  commerce. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Procedures  for  handling  finished 
product  inspections  where  the  HACCP 
plan  for  thermally  processed/ 
commercially  sterile  product  does  not 
address  food  safety  hazards  associated 
with  microbial  contamination,  where 
there  is  no  approved  total  quality 
control  system,  or  where  the 
establishment  has  no  alternative 
procedures  for  handling  finished 
product  inspections. 
***** 

Done  at  Washington.  DC.  on  May  11, 1999. 
Thonus  ).  Billy, 
Administrator. 
[FR  Doc.  9^12352  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Doclwt  No.  NM156,  Notica  No.  25-^99-04- 
SC] 

Special  Conditions:  McDonnell 
Douglas  Corporation  (MDC)  Model 
MD-17  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  special 
conditions. 

summary:  The  FAA  proposes  to  issue 
special  conditions  for  the  McDonnell 
Douglas  Corporation  Model  MD-1 7 
airplane.  This  airplane  will  have  novel 
and  unusual  design  features,  including 
the  use  of  power-augmented-lift  from 
externally  blown  flaps,  for  which  the 
applicable  airworthiness  standards  for 
transport  category  airplanes  do  not 
contain  adequate  or  appropriate  safety 
standards.  This  document  contains  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  Jxily  2, 1999. 
ADDRESSES:  Comments  on  this 
document  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Program 
Management  Branch.  Attention:  Rules 
Docket  (ANM-114),  Docket  No.  NM156, 
1601  Und  Avenue  SW.,  Renton,  WA 
98055-4056;  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  delivered 
must  be  marked  Docket  No.  NM156. 
Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Lakin,  Project  Officer,  FAA 
Transport  Airplane  Directorate, 
Standardization  Branch,  ANM-113, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98055-4056;  telephone  (425)  227-1187; 
facsimile  (425)  227-1149;  Email: 
gerald.lakin@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  Rules 
Docket  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
proposals  described  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  in  the  Rides  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  simmiarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 


will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM156."  The 
postcard  v\rill  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  July  7, 1996,  McDonnell  Douglas 
Corporation,  2401  E.  Wardlow  Rd.,  Long 
Beach,  CA  90807-5309,  a  wholly  owned 
subsidiary  of  The  Boeing  Company, 
submitted  an  application  for  type 
certification  of  a  commercial  version  of 
the  Model  C-17  military  airplane, 
designated  as  the  MDC  Model  MD-17.. 
The  MEV-17  is  a  long  range,  transport 
category  airplane  powered  by  foiu  Pratt 
&  Whitney  F-117-PW-100  engines, 
which  are  a  military  version  of  the 
PW2040  engines  used  on  other  civil 
transport  category  airplane  types.  The 
airplane  vnH  be  offered  in  a  cargo 
configuration  only  and  is  designed  for 
carriage  of  outsized  cargo  into  short 
runways. 

The  MD-17  airplane  will  be  certified 
as  a  part  25  transport  category  airplane 
and,  as  such,  pilots  and  flight 
instructors  who  operate  it  vnll  have  a 
standard  airplane  multiengine  rating. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  §  21.17, 
McDonnell  Douglas  must  show  that  the 
MD-17  complies  with  the  applicable 
provisions  of  14  CFR  part  25,  as 
amended  by  Amendments  25-1  through 
25-87.  In  addition,  the  certification 
basis  includes  part  36,  as  amended  at 
the  time  of  certification;  part  34,  as 
amended  at  the  time  of  certification;  any 
subsequent  amendments  to  part  25  that 
are  required  for  operation  under  part 
121;  and  the  special  conditions  resulting 
fi'om  the  proposals  specified  in  this 
notice. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
MD-17  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  MD-17  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  part  34  and  the  noise 
certification  requirements  of  part  36, 
and  the  FAA  must  issue  a  finding  of 
regidatory  adequacy  pursuant  to  §  611  of 
Pub.  L.  92-574,  the  "Noise  Control  Act 
of  1972." 


Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101(a)(1). 

MD-17  Design  Features 

The  MD-17  has  novel  and  imusual 
design  featiues  to  support  the  operation 
of  a  large  transport  category  sized 
airplane  at  airports  with  very  short 
runways.  The  MD-17  has  externally 
blown  flaps  (EBF),  which  are  fixed-vane 
double  slotted  flaps  that  deflect  directly 
into  the  engine  ejdiaust  stream.  The 
MD-17  integrated  EBF  design  includes 
positioning  the  engines  to  provide 
engine  exhaust  blowing  on  the  flaps, 
and  flap  slots  sized  to  provide  engine 
exhaust  flow  over  both  the  upper  and 
lower  flap  and  vane  siufaces.  The 
resulting  flap/exhaust  stream  interaction 
provides  power-augmented-lift  relative 
to  conventional  transport  category 
airplane  designs.  The  total  lift  produced 
by  the  EBF  is  made  up  of  three 
components:  (1)  conventional 
aerodynamic  lift  produced  by  the  wing 
and  flap;  (2)  lift  due  to  thrust  deflection 
(the  vertical  component  of  the  thrust 
force);  and  (3)  the  powered  circulation 
lift  (the  additional  aerodynamic  lift 
resulting  from  the  interaction  of  the 
engine  exhaust  stream  on  the  wing 
flaps). 

To  distinguish  the  new  and  novel 
power-augmented-lift  design  feature  of 
the  MD-17  from  conventional  transport 
category  airplanes,  the  following 
definition  has  been  established:  Power- 
augmented-lift  means  a  heavier-than-air 
airplane  capable  of  operation  in  regimes 
of  short  field  takeoff  and  short  field 
landing,  and  low  speed  flight.  The 
airplane  depends  upon  the  propulsion 
system  for  a  significant  portion  of  lift 
and  control  during  these  flight  regimes, 
but  relies  primarily  on  conventional 
wing  lift  when  in  the  en  route 
configiiration. 

The  MD-17  features  Direct  Lift 
Control  (DLC),  which  uses  spoilers  to 
provide  rapid  control  of  the  flight  path 
angle  in  the  down  direction  for  large 
fUght  path  adjustments  without  throttle 
movement.  DLC  is  actuated  via  push 
button  switches  placed  on  both  sides  of 
the  thrust  levers.  Another  feature  of  the 
MD-17  design  that  differs  from 
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conventional  transport  category 
airplanes  is  that  the  spoilers  are  biased 
to  a  non-flush  position  when  the  flaps 
are  extended.  When  in  this 
configuration,  separate  from  the  DLC 
function,  the  spoilers  are  linked  to  the 
thrust  levers  to  provide  airplane 
response  equivdent  to  instantaneous 
engine  response  to  thrust  lever 
movement. 

The  MD-17  Primary  Flight  Control 
System  (PFCS)  provides  three-axis 
control  and  envelope  protection  using 
conventional  cockpit  controls  and 
control  surfaces,  and  a  full  authority  fly- 
by-wire  Electronic  Flight  Control 
System  (EFCS)  with  single-strand 
mechanical  backup.  The  PFCS  provides 
stabiUty  and  command  augmentation  to 
improve  basic  airplane  characteristics 
and  also  integrates  the  trim  and  high  lift 
controls. 

Pitch  and  roll  control  inputs  are  made 
through  a  one-handed  center  stick 
controller  centrally  mounted  to  the  floor 
in  fitjnt  of  each  pilot  station.  In  addition 
to  four  electronic  displays,  the  cockpit 
display  system  incorporates  pilot  and 
co-pilot  fiUl-time  head  up  displays  that 
can  be  used  as  primary  flight  displays. 

The  MD-17  will  utilize  electrical  and 
electronic  systems  that  perform  critical 
functions.  Examples  of  these  systems 
include  the  electronic  displays  and 
electronic  engine  controls. 

As  the  proposed  type  design  of  the 
MD-1 7  contains  novel  or  unusual 
design  features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards,  special  conditions  are 
considered  necessary  in  the  following 
areas: 


Power-Augmented-Lift 

1.  Stall  Speeds  and  Minimum  Operating 
Speeds 

The  primary  purpose  of  the  EBF 
design  feature  on  the  MD-17  is  to 
reduce  the  takeoff  and  landing  speeds, 
and  hence  the  required  takeoff  and 
landing  distances.  The  benefits 
provided  by  this  novel  design  featiire 
are  not  adequately  addressed  by  the 
current  part  25  stall  speed  and 
minimum  operating  speeds 
requirements.  A  special  condition  is 
needed  to  fully  address  the  benefits  of 
the  MD-17  design  features  on  stall 
speeds  and  minimum  operating  speeds, 
and  to  provide  appropriate  safety 
standards  to  ensure  equivalent  safety 
with  current  part  25  requirements. 

The  part  25  minimum  allowable 
operating  speeds  are  derived  frt)m 
power-off  (i.e.,  zero  thrust  or  power) 
stall  speeds  (Vs),  except  in  those 
instances  where  the  operating  speeds 
are  limited  by  some  other  constraint 


Appropriate  multiplying  factors  are 
applied  to  these  power-off  stall  speeds 
to  provide  adequate  safety  in  the  one- 
engine-inoperative  power-on  condition. 
The  beneficial  effects  of  power-on 
available  lift  due  to  both  circulation 
effects  and  thrust  inclination  were  well 
known  at  the  time  the  airworthiness 
requirements  were  developed.  Evidence 
for  this  point  is  provided  by  the 
requirements  associated  with  the 
minimum  takeoff  safety  speed,  V2MIN,  in 
§  25.107(b).  For  airplanes  without 
"significant"  power-augmented-lift 
effects  in  the  one-engine-inoperative 
condition,  Vtnon  must  not  be  less  than 
1.20  Vs,  or  1.13  Vs  if  the  1-g  stall  speed 
is  used.  However,  for  airplanes  that 
realize  a  significant  reduction  in  stall 
speed  in  the  one-engine-inoperative 
power-on  condition,  the  multiplying 
factor  is  reduced  to  1.15.  According  to 
the  explanatory  information  associated 
with  this  requirement  that  is  provided 
in  Civil  Aeronautics  Manual  4b,  "The 
difference  in  the  required  factors  •  *  * 
provides  approximately  the  same 
margin  over  the  actual  stalling  speed 
under  the  power  conditions  which  are 

obtained  after  the  loss  of  an  engine. 

*  *  ♦" 

The  MD-17  power-augmented-lift 
design,  however,  achieves  significantly 
more  lift  from  power  than  would  be 
taken  into  accoimt  by  the  part  25 
requirements.  At  the  conditions 
applicable  to  the  determination  of  the 
takeoff  safety  speed,  V2.  the  MD-17 
achieves  a  15  percent  reduction  in 
power-on  stall  speed.  The  four  percent 
reduction  in  V2  speed  permitted  by 
§  25.107(b)(2)  for  "turbojet  powered 
airplanes  with  provisions  for  obtaining 
a  significant  reduction  in  the  one- 
engine-inoperative  power-on  stalling 
speed"  would  therefore  not  provide 
"approximately  the  same  margin  over 
the  actual  stalling  speed  as  conventional 
transport  category  airplanes  in  the  one- 
engine-inoperative  power-on 
condition."  A  further  reduction  in  V2 
speed  could  be  made  while  maintaining 
the  same  margin  over  the  one-engine- 
inoperative  power-on  stall  speed. 
At  approach  thrust,  the  MD-17 
achieves  over  a  50  percent  increase  in 
lift  due  to  power-augmented-lift  effects. 
In  the  maximum  landing  flap 
configxiration,  the  thrust  used  for  a 
stable  approach  results  in  a  stall  speed 
reduction  of  approximately  20  percent 
relative  to  the  zero  thrust  stall  speed. 
There  are  no  provisions  in  part  25, 
however,  for  allowing  the  landing 
approach  speed  to  be  reduced  to 
accoimt  for  the  beneficial  effects  of 
power-augmented-lift  on  stall  speeds. 
For  a  conventional  transport  category 
airplane,  thrust  or  power  may  vary 
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considerably  during  the  landing 
approach,  including  reductions  to  idle 
thrust  or  power.  During  the  landing  flare 
for  a  conventional  transport  category 
airplane,  thrust  is  typically  reduced  to 
idle. 

The  MD-17  power-augmented-lift 
design,  however,  requires  a  significant 
thrust  level  to  be  maintained  diuing  the 
approach  to  remain  on  the  desired 
approach  flight  path.  Unlike 
conventional  transport  category 
airplanes,  only  minor  thrust  modulation 
may  be  necessary  during  the  approach 
to  pmintflin  or  recover  the  desired  flight 
path.  The  MD-17  design  features  and 
operational  procedures  will  discourage 
use  of  thrust  reductions  to  make  flight 
path  adjustments  during  approach. 
Adjustments  in  speed  are  obtained 
through  changes  in  airplane  pitch 
attitude  during  approach.  In  addition, 
the  MD-17  is  designed  to  provide  very 
stable  controllability  characteristics  to 
allow  very  slow  approach  speeds  using 
a  backside  control  technique,  which  is 
explained  later  in  this  preamble.  With 
the  backside  control  technique,  airplane 
pitch  attitude  is  used  to  control  airspeed 
and  thrust  is  used  to  control  flight  path 
angle. 

As  stated  earlier,  the  MD-17 
incorporates  a  DLC  featiu«,  which  uses 
the  spoilers  to  provide  rapid  control  of 
the  flight  path  angle  in  the  down 
direction  for  large  flight  path 
adjustments  without  throttle  movement. 
DLC  is  actuated  via  push  button 
switches  placed  on  both  sides  of  the 
thrust  levers.  Separate  from  the  DLC 
function,  the  spoilers  are  biased  to  a 
non-flush  position  in  the  flaps  extended 
configurations.  In  this  configuration,  the 
spoilers  are  linked  to  the  thrust  levers 
to  provide  an  airplane  response 
equivalent  to  instantaneous  engine 
response  to  thrust  lever  movement.  This 
feature  provides  a  high  level  of  control 
feedback  and  further  minimizes  the 
need  for  thrust  adjustments.  Because  of 
the  unique  characteristics  of  the  MD-17 
power-augmented-lift  design,  thrust 
reduction  is  not  used  to  reduce  the  rate 
of  descent  at  touchdown.  Instead,  a 
slight  thrust  increase  may  sometimes  be 
used  to  accomplish  this  task  when 
desired. 

To  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
relations,  the  MD-17  minimum 
operating  speeds  shoidd  provide 
approximately  the  same  margin  over  the 
stall  speed  as  conventional  transport 
category  airplanes  under  the  power 
conditions  that  are  obtained  after  the 
loss  of  an  engine.  In  a  power- 
augmented-lift  airplane  like  the  MD-17, 
sigTiifimnt  increases  in  lift  capability 
can  be  achieved  not  only  by  increasing 


angle  of  attack,  but  also  by  increasing 
thrust.  Ehiring  the  takeoff  phase  of  flight, 
there  is  no  capability  to  add  lift  due  to 
power  because  operation  is  already 
based  on  the  use  of  the  maximum  thrust 
available.  For  approach  and  landing, 
however,  the  lift  reserve  due  to  thrust  is 
much  greater  than  that  available  on 
conventional  transport  category 
airplanes.  A  rapid  lift  increase  due  to 
increasing  thrust  is  achievable  on  the 
MD-1 7  because  it  uses  not  only  a  higher 
approach  power  setting  than 
conventional  transport  category 
airplanes,  but  also  spoiler  modulation  to 
compensate  for  engine  spool-up  time. 
The  higher  approach  power  setting  is 
necessary  to  compensate  for  the  high 
induced  drag  from  the  power- 
augmented-lift  effects,  and  to 
compensate  for  the  relatively  high 
profile  drag  of  the  approach  and  landing 
configurations,  which  include  spoilers 
that  are  biased  in  the  up  direction. 
Advancing  the  thrust  levers  modulates 
the  spoilers  such  that  engine  spool-up 
time  is  compensated  for  and  a  rapid 
increase  in  lift  is  achieved. 

In  addition,  the  MD-17  design 
incorporates  a  feature  in  which  the 
deployed  spoilers  will  be  retracted 
should  the  airplane  exceed  a 
predetermined  angle-of-attack  that  is 
less  than  the  stall  angle-of-attack.  The 
stall  speeds  are  defined  assiuning  that 
the  spoilers  are  flush  to  the  wing  at  the 
point  of  stall.  McDonnell  Douglas  must 
demonstrate  to  the  FAA  that  the 
probability  of  the  failure  of  any  system 
that  could  change  the  calculated  stall 
speeds  by  one-half  knot  or  more  is 
improbable. 

Because  there  is  no  regidatory 
requirement  to  determine  one-engine- 
inoperative  power-on  stall  speeds,  there 
is  only  limited  data  available  to  the  FAA 
for  assessing  the  margins  attained  under 
these  conditions  by  the  current  fleet  of 
conventional  transport  category 
airplanes.  Based  on  the  limited  data  that 
are  available,  and  on  the  precedent 
established  by  Civil  Air  Regulations  part 
4b  and  part  25  for  powered-lift  credit, 
on  average,  conventional  transport 
category  airplanes  without  provisions 
for  obtaining  significant  lift  from  power 
obtain  approximately  a  4-5  percent 
reduction  in  stall  speed  in  the  one- 
engine-inoperative  power-on  condition. 
This  4-5  percent  reduction  in  stall 
speed  applies  to  both  the  takeoff 
configuration  at  takeoff  power  and  the 
landing  configiuation  at  the  power  for  a 
3-degree  glideslope. 

To  retain  equivalent  safety,  the  MD- 
17  minimum  operating  speed  in  the 
takeoff  configuration,  Vi,  should  retain 
the  additional  4-5  percent  safety  margin 
in  the  one-engine-inoperative  power-on 


stall  speed  currently  obtained  on 
conventional  transport  category 
airplanes.  To  use  one-engine- 
inoperative  power-on  st^l  speeds  to 
determine  V2MIN  for  the  MD-17,  the 
multiplying  factor  used  to  derive  V2MIN 
fitim  power-off  stall  speeds  for 
conventional  transport  category 
airplanes  should  therefore  be  increased 
by  not  less  than  4  percent  (i.e.,  V2MIN 
must  be  1.18  times  the  power-on  1-g 
stall  speed,  rather  than  1.13  times  the 
power-off  1-g  stall  speed).  In 
determining  the  thrust  effects  on  stall 
speeds  for  Vzmin  determination,  the 
thrust  or  power  on  the  operating  engines 
should  be  no  greater  than  the  minimimi 
power  that  may  exist  at  any  point  in  the 
takeoff  flight  path.  This  means  that  the 
takeoff  (or  derated  takeoff)  power  or 
thrust  for  the  miniTmini  engine  would 
normally  be  determined  at  a  height  of 
1500  feet  above  the  runway  surface  at 
the  appropriate  takeoff  power  setting  for 
the  conditions  existing  at  the  time  of 
takeoff.  However,  if  the  effect  of  altitude 
on  takeoff  thrust  or  power  up  to  1500 
feet  above  the  runway  surface  has  a 
negligible  impact  on  power-on  stall 
speed  used  for  V2MIN  determination, 
thrust  or  power  at  the  runway  height 
may  be  used.  McDonnell  Douglas  has 
provided  the  FAA  with  data  which 
show,  for  the  MD-17  power-augmented- 
lift  design,  that  the  effect  of  altitude  on 
takeoff  thrust  up  to  1500  feet  above  the 
runway  surface  has  a  negligible  (less 
than  0.5  knots)  impact  on  MD-17 
power-on  stall  speeds  used  for  V2MIN 
determination. 

As  noted  above,  the  MD-17 
incorporates  several  design  features  and 
operating  characteristics  that  result  in 
significant  fundamental  differences 
from  the  way  conventional  transport 
category  airplanes  are  flown  in  the 
approach  and  landing  phase  of  flight. 
Diuing  approach  to  landing,  the  MD- 
17's  power-augmented-lift  allows  it  to 
fly  at  speeds  that  are  less  than  the  speed 
at  which  total  airplane  drag  is  a 
mininiiiiTi.  Therefore,  the  MD-17  will  be 
operating  on  the  "backside"  of  the  drag 
(or  power)  curve,  which  means  that  drag 
increases  as  speed  is  reduced  and  drag 
is  reduced  as  speed  increases.  This 
variation  of  drag  with  speed  is  in  the 
opposite  sense  to  that  normally 
encountered  on  conventional  transport 
category  airplanes  operating  at  higher 
approach  speeds. 

A  significant  consequence  of 
operating  on  the  backside  of  the  drag 
ciu^e  is  that  MD-17  pilots  will  use  a 
different  technique  for  controlling 
airspeed  and  flight  path  than  is  used  on 
conventional  transport  category 
airplanes.  In  the  NQ)-17,  the  thnist 
levers  (including  the  DLC  switches)  are 
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the  primary  means  for  controllmg  flight 
path  for  approach  and  landing.  Thrust  is 
increased  to  reduce  descent  angle.  To 
increase  descent  angle,  the  MD-17  pilot 
will  use  smaU  reductions  in  thrust  to 
make  small  down  flight  path 
adjustments,  and  will  use  the  DLC 
thumb  switch  on  the  thrust  lever  to 
make  large  down  flight  path  corrections. 
In  effect,  the  MD-17  pilot  uses  the 
throttles  in  a  similar  manner  to  the  way 
a  helicopter  pilot  uses  the  collective 
pitch  lever,  hi  contrast,  the  pilot  of  a 
conventional  transport  category  airplane 
primarily  uses  the  pitch  control  device 
for  flight  path  control.  For  airspeed 
control,  the  MD-17  pilot  uses  pitch, 
while  the  pilot  of  a  conventional 
transport  category  airplane  primarily 
uses  thrust. 

Another  significant  characteristic  of 
the  power-augmented-lift  MD-17  design 
is  that,  while  operating  on  the  backside 
of  the  drag  curve,  there  is  not  much 
cross-coupling  between  pitch  and  thrust 
controls.  This  means  that  changes  in 
thrust  result  primarily  in  changes  to  the 
flight  path  with  very  little  effect  on 
airspeed.  Similarly,  changes  in  pitch 
affect  primarily  airspeed  with  little 
change  to  the  flight  path.  In 
combination  widi  a  full-authority  three- 
axis  fly-by-wire  stability  and  control 
augmentation  system,  this  characteristic 
ensures  accurate  airspeed  control  during 
manipulation  of  the  thrust  levers  to 
control  the  flight  path  descent  angle.  On 
a  conventional  transport  category 
airplane,  manipulation  of  the  pitch 
control  to  change  the  flight  path  will 
result  in  unwanted  airspeed  excursions. 
For  example,  a  one  degree  change  in 
flight  path  takes  fgur  seconds  in  a 
conventional  transport  category  airplane 
and  is  accompanied  by  a  seven  knot 
speed  change,  while  the  same  change  in 
flight  path  for  a  powered-lift  airplane 
takes  one  second  and  does  not  result  in 
a  speed  change. 

Analysis  of  C-17  flight  test  and 
piloted  simulator  data  support  a 
conclusion  that  airspeed  can  be 
controlled  to  a  much  higher  degree  of 
precision  during  an  approach  with  this 
airplane  than  with  a  conventional 
transport  category  airplane.  The  analysis 
shows  that  the  standard  deviation  in 
speed  due  to  maneuvering  varied  from 
1  to  1.3  knots,  while  the  speed 
excursions  due  to  horizontal  gusts 
ranged  from  1.6  to  5.3  knots  for  Ught  to 
severe  turbulence  levels.  (The  5.3  knot 
deviation  corresponded  with  severe 
turbulence,  including  a  30-knot 
crosswind  and  33-knot  headwind  at  a 
height  of  50  feet  above  the  runway.)  The 
standard  deviation  for  the  flight  test 
approaches  for  reported  crosswinds  of 
13  to  31  knots,  including  both  steep  and 


normal  path  approaches,  was  about  3.5 
knots. 

The  unique  MD-1 7  design  features 
and  operating  characteristics  discussed 
above  support  a  reevaluation  of  the 
minimum  operating  speed  for  the 
approach  and  landing  phase  of  flight. 
Tliese  design  features  and  operating 
characteristics  provide  the  capability  for 
rapid  increases  in  lift  from  thrust  in  the 
approach  and  landing  configurations. 
Unlike  conventional  transport  category 
airplanes,  there  is  no  need  to  reduce 
thrust  to  idle  at  any  point  in  the 
approach  or  landing  (until  after 
touchdown)  for  controlling  either  the 
flight  path  or  rate  of  sink  at  touchdown. 
Also,  airspeed  can  be  controlled  very 
acciirately  even  when  flight  path 
changes  are  being  made.  Since  large 
thrust  decreases  will  not  be  necessary 
nor  will  thrust  be  reduced  to  idle  during 
the  approach,  and  rapid  lift  increases 
are  available  through  the  use  of  the 
thrust  levers,  the  FAA  considers  the  use 
of  one-engine-inoperative  power-on  stall 
speeds  in  determining  the  reference 
landing  speed,  Vref,  for  the  MD-17  to 
provide  equivalent  safety  to 
conventional  transport  category 
airplanes.  In  addition,  due  to  the 
capability  for  more  accurate  airspeed 
control  during  the  approach,  the  FAA 
considers  it  appropriate  to  reduce  the 
multiplying  factor  applied  to  the 
reference  stall  speed  in  determining 
Vref.  For  the  Nd3-17,  Vref  may  not  be 
less  than  1.20  times  the  one-engine- 
inoperative  power-on  stall  speed. 

However,  until  more  operational 
experience  is  gained  with  power- 
augmented-lift  airplanes,  the  FAA  will 
not  allow  an  applicant  to  establish 
operating  speeds  for  transport  category 
airplanes  lower  than  the  power-off  stall 
speed.  To  provide  some  margin  between 
the  operating  speeds  and  the  power-off 
stall  speed,  Uie  MD-17's  minimiun 
operating  speeds  must  provide  at  least 
a  3  percent  speed  margin  above  the 
power-off  stall  speed. 

In  addition  to  the  speed  margin 
obtained  by  applying  factors  to  the  one- 
engine-inoperative  power-on  stall 
speeds,  other  constraints  on  the 
minimum  operating  speeds  must  be 
considered  due  to  the  unique 
characteristics  of  power-augmented-lift 
airplanes.  For  conventional  transport 
category  airplanes,  providing  an 
airspeed  margin  between  the  operating 
speed  and  the  stall  speed  provides  an 
adequate  angle-of-attack  margin  to  stall. 
For  a  power-augmented-lift  airplane  like 
the  MD-17,  however,  separate  airspeed, 
angle-of-attack,  and  thrust  margins  must 
be  considered.  Maneuvering  capability 
may  also  be  more  of  a  concern  on  a 
power-augmented-lift  airplane  because 


of  the  difference  in  thrust  effects  for  a 
maneuver  at  a  constant  airspeed 
compared  to  a  slowdown  maneuver. 

Thrust  Margin 

On  the  MD-17,  variations  in  thrust  at 
a  constant  airspeed  result  in  variations 
in  the  stall  speed  margin.  While  this 
characteristic  provides  the  capabiUty  to 
increase  lift  (and  hence  stall  speed 
margin)  simply  by  increasing  thrust, 
there  is  also  a  potential  for  reductions 
in  stall  speed  margin  following  a  thrust 
reduction.  On  a  conventional  transport 
category  airplane,  where  thrust  is  used 
primarily  to  control  airspeed,  thrust 
reductions  to  idle  can  and  do  occur.  On 
the  MD-17,  thrust  is  used  to  control 
flight  path  rather  than  airspeed.  The 
DLC  feature  removes  the  need  for  large 
thrust  reductions,  and  loss  of  stall 
margin  due  to  transient  thrust 
reductions  can  be  recovered  quickly. 
Additionally,  because  Vref  is  based  on 
the  one-engine-inoperative  power-on 
stall  speed,  additional  margin  is  present 
in  the  normal  all-engines-operating 
condition.  For  the  MD-17,  the  proposed 
Vref  would  result  in  a  speed 
approximately  1.27  times  the  power-on 
stall  speed  with  all-engines-operating  at 
the  thrust  required  to  maintain  the 
reference  approach  flight  path  angle.  At 
maximum  thrust,  the  proposed  Vref 
would  be  1.30  times  greater  than  the 
resulting  power-on  stall  speed. 

Another  type  of  thrust  variation 
would  be  a  steady-state  thrust  reduction 
that  may,  for  example,  be  caused  by  a 
steady  or  increasing  tailwind,  or  a 
decreasing  headwind.  In  this  type  of 
situation,  attempting  to  maintain  a 
steady  approach  path  with  respect  to  the 
groimd  would  result  in  a  steeper 
descent  path  angle,  which  would  most 
likely  be  attained  by  a  lower  thrust 
setting  rather  than  through  use  of  the 
DLC.  For  an  approach  at  the  limiting 
tailwind  condition,  the  steeper 
approach  flight  path  angle  relative  to  the 
air  mass  reduces  the  MD-1 7  airspeed 
margin  to  stall  by  less  than  one  knot  for 
normal  and  steep  approaches. 

Based  on  the  information  presented 
above,  an  additional  airspeed  margin  to 
allow  for  thrust  variation  is  not 
considered  necessary.  The  thrust  or 
power  on  the  operating  engines  used  in 
the  stall  speed  determination  for  Vref 
should  be  the  power  or  thrust  used  to 
maintain  the  steady-state  reference 
flight  path  angle  at  Vref-  For  the  MD- 
17,  the  reference  flight  path  angle  is 
defined  as  -  3  degrees  for  a  normal 
approach,  and  the  shallower  of  -  5 
degrees  or  the  flight  path  angle 
associated  with  a  descent  rate  of  1000 
feet  per  minute  for  a  steep  approach. 
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Maneuvering  Capability 

During  a  banked  turn,  a  portion  of  the 
lift  generated  by  the  wings  provides  a 
force  to  help  tiun  the  airplane.  To 
remain  at  the  same  altitude,  the  airplane 
must  produce  additional  lift.  Therefore, 
banking  the  airplane  (at  a  constant 
speed  and  altitude]  reduces  the  stall 
margin,  which  is  the  difference  between 
the  Uft  required  for  the  maneuver  and 
the  maximum  lift  capability  of  the  wing. 
As  the  bank  angle  increases,  the  stall 
margin  is  reduced  proportionately. 
Igncning  Mach  effects,  this  bank  angle 
effect  on  the  stall  margin  can  be 
determined  analytically  for 
conventional  airplanes,  and  the 
multiplying  factors  applied  to  the  stall 
speed  to  determine  the  minimiun 
operating  speeds  are  intended  to  ensure 
that  an  adequate  stall  margin  is 
maintained. 

For  the  MD-17,  however,  the  effect  of 
power-augmented-lift  on  stall  speeds 
differs  between  a  slowdown  maneuver 
(i.e.,  a  wings  level  deceleration)  and  a 
banked  turning  maneuver  at  a  constant 
airspeed.  The  speed  reduction  diu°ing  a 
slowdown  maneuver  results  in  a  larger 
contribution  of  lift  from  thrust  than  is 
provided  in  a  constant  speed  maneuver. 
Therefore,  for  a  power-augmented-lift 
airplane  like  the  MD-17,  the  stall  Cl 
would  be  lower  in  a  constant  speed 
turning  maneuver  than  in  a  slowdown 
maneuver.  To  ensure  an  equivalent  level 
of  safety,  the  MD-17  minimiun 
operating  speeds  should  provide  a 
maneuver  margin  equivalent  to 
conventional  transport  category 
airplanes. 

The  existing  part  25  regulations  do 
not  prescribe  specific  maneuvering 
margin  requirements.  However,  as  part 
of  the  proposed  1-g  stall  amendment  to 
part  25,  maneuvering  margin 
requirements  are  proposed  in  Notice 
95-17  (61  FR  1260,  January  18,  1996). 
These  proposed  maneuvering  margin 
requirements  represent  the  minimum 
maneuvering  margin  to  stall  warning  (or 
other  characteristic  that  might  interfere 
with  normal  maneuvering)  expected  for 
the  current  fleet  of  transport  category 
airplanes.  To  provide  equivalent 
maneuvering  capability  within  the 
operational  flight  envelope,  the  MD-17 
must  comply  with  maneuvering  margin 
requirements  equivalent  to  those 
proposed  in  Notice  95-17,  except  that 
the  thrust  used  for  the  maneuvering 
capability  at  Vref  may  be  adjusted  as 
necessary  during  the  maneuver  to 
maintain  the  reference  approach  flight 
path  angle.  This  change  is  considered 
appropriate  for  the  backside  control 
technique  that  will  be  used  on  the  MD- 
17,  where  thrust,  rather  than  pitch,  is 


used  as  the  primary  parameter  to  control    Systems 
flight  path. 


Angle-of-attack  Margin 

Another  characteristic  of  power- 
augmented-lift  airplanes  like  the  MD-17 
is  that  the  stall  angle-of-attack  during  a 
slowdown  maneuver  can  be  higher  than 
the  stall  angle-of-attack  achieved  at 
higher  speeds.  Again,  this  characteristic 
results  from  the  variation  of  the  effect  of 
power-on  lift  as  speed  varies.  At  higher 
airspeeds,  the  contribution  of  power- 
augmented-lift  can  be  less  than  at  lower 
airspeeds.  From  an  operational 
standpoint,  this  characteristic  can  be 
critical  during  the  approach  to  landing 
phase  of  flight,  where  a  sharp-edged 
vertical  gust  could  induce  a  large 
change  in  the  angle-of-attack  at 
approach  speed.  For  a  conventional 
transport  category  airplane,  where  the 
angle-of-attack  margin  is  generally 
directly  related  to  airspeed,  vertical  gust 
margins  are  assm«d  by  the  speed 
multiples  applied  to  stall  speeds  when 
determining  the  minimum  allowable 
operating  speeds.  For  power- 
augmented-lift  airplanes,  this  may  not 
be  true;  therefore,  the  vertical  gust 
margin  must  be  evaluated 
independently. 

For  conventional  transport  category 
airplanes,  it  has  been  determined  that 
approximately  20  knots  of  vertical  gust 
margin  is  provided  at  the  minimum 
landing  approach  speed.  (Reference: 
Report  No.  FAA-RD-76-1D0,  "Progress 
Toward  Development  of  Civil 
Airworthiness  Criteria  for  Powered-Lift 
Aircraft,"  May  1976,  a  copy  of  which  is 
included  in  the  official  docket  for  these 
special  conditions.)  To  provide 
equivalent  safety,  a  vertical  gust  margin 
of  20  knots  will  be  included  as  a 
constraint  on  Vref  for  the  MD-17  with 
all  engines  operating.  To  ensiu«  safety 
in  the  event  of  an  engine  failiue,  the 
vertical  gust  margin  in  the  one-engine- 
inoperative  condition  must  also  be 
considered.  Considering  the  short  time 
period  for  operation  in  this  failure 
condition,  the  FAA  has  concluded  that 
a  vertical  gust  margin  of  15  knots  will 
be  required. 

Proposed  Special  Condition  No.  1  for 
MD-17  stall  speeds  and  minimum 
operating  speeds  takes  into  account 
power-augmented-lift  effects  for 
configiuations  with  flaps  extended. 
Additionally,  the  FAA  hais  determined 
that  the  MD-17  stall  speeds  will  be 
based  on  1-g  stall  criteria  consistent 
with  those  proposed  in  Notice  95-17. 


2.  Head  Up  Display  (HUD)  Used  as 
Primary  Flight  Display  (PFD) 

The  MD-17  flight  deck  is  equipped 
with  two  monochrome  head  up  displays 
(HUD),  one  at  each  pilot  station.  They 
are  centrally  located  in  front  of  each 
pilot,  above  the  glareshield  at  the  pilot's 
eye  level,  and  between  the  pilot  and  the 
forward  window.  The  MD-17  dual  HUD 
functions  as  the  Primary  Flight  Display 
(PFD)  for  all  regimes  of  normal  and 
abnormal  operation  and  performs  the 
functions  of  certain  primary  flight 
instruments  required  for  transport 
category  airplanes  by  §  25.1303.  The 
information  is  electronically  projected 
on  a  transparent  surface  with 
monochrome  strokes.  It  may  be  used  as 
the  ordy  visible  display,  without  any 
alternative  fUght  instrument  indications 
displayed  at  ti^e  pilot  station. 

Until  recentiy,  HUD  certification  did 
not  require  a  special  condition  because 
conventional,  certified  primary  flight 
instruments  were  also  provided  at  each 
pilot  station  and  were  always  visible. 
The  MI>-17  dual-HUD  installation  has 
the  novel  and  imique  feature  of  being 
used  when  it  is  the  only  visible  display 
of  primary  flight  information,  which  is 
not  fully  addressed  by  the  current 
regulations.  Therefore,  special 
conditions  are  proposed  for  the  MI>-17 
dual  HUD  installation  in  the  following 
areas. 

Arrangement  and  Visibility 

Section  25.1321(b)  states  that  the 
"flight  instruments  required  by 
§  25.1303  must  be  grouped  on  the 
instrument  panel.  *  *  *"  Because  of  the 
MD-17  HUD  location  and  its  function  as 
the  only  visible  display  of  primary  flight 
information,  §  25.1303  does  not 
adequately  address  the  MD-17  HUD's 
novel  and  unique  features. 

As  described  above,  the  HUD  is  not  in 
the  same  visual  field  as  the  instrument 
displays  on  the  instrument  panel.  The 
electronically  displayed  information  is 
projected  on  a  transparent  surface  and 
focused  at  a  distance  (i.e.,  optical 
infinity).  Unlike  instrument  scanning 
between  displays  on  the  instrument 
panel,  when  scanning  between  the  HUD 
and  the  instrument  panel  the  pilot's 
eyes  must  substantially  change  viewing 
angle  (about  15  degrees),  light 
adaptation,  and  fociis  (frtim  infinity  to  2 
feet).  Furthermore,  information 
displayed  on  the  instrument  panel 
cannot  as  easily  be  viewed  in  the  pilot's 
peripheral  vision  while  simultaneously 
viewing  the  HUD,  when  compared  to 
viewing  the  suite  of  conventional  flight 
instruments. 
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Therefore,  in  addition  to  compliance 
with  §  25.1321(b),  a  special  condition  is 
proposed  to  require  that  the  HUD 
provide  all  information  necessary  for 
rapid  pilot  evaluation  of  the  airplane's 
flight  state  and  position,  during  all 
phases  of  flight,  for  manual  control  of 
the  airplane,  and  for  pilot  monitoring  of 
the  performance  of  the  automatic  fli^t 
control  system.  The  HUD  must  provide 
equivalent  situational  awareness  of 
critical  information  that  is  nonnally 
displayed  near  but  not  on  the 
conventional  PFD. 

Pilot  Compartment  View  and  HUD 
Optical  Characteristics 

Section  25.1321(a)  requires  that 
"[ejach  flight,  navigation,  and 
powerplant  instnmient  for  use  by  any 
pilot  must  be  plainly  visible  to  hiim  from 
his  station  with  the  mininniim 
practicable  deviation  from  his  normal 
position  and  line  of  vision  when  he  is 
looking  forward  along  the  flight  path." 
When  the  pilot  is  viewing  conventional 
flight  instruments,  the  variations  of  pilot 
seating  positions  are  not  significant  in 
the  pilot's  ability  to  view  the  flight 
instruments.  However,  with  the  HUD, 
the  optical  characteristics  require  that 
the  pilot's  eyes  be  located  within  a  very 
small  volmne  to  view  all  of  the  required 
information,  which  is  not  adequately 
addressed  by  §  25.1321(a).  There  is 
much  less  tolerance  for  changes  in  eye 
position  and  viewing  angles  when 
viewing  the  HUD.  Hence,  the  proposed 
special  condition  ensures  that  primary 
flight  information  remains  visible  to  the 
pilot  without  inadvertent  lapses.  In 
addition  to  compliance  with 
§  25.1321(a),  the  proposed  special 
condition  ensiues  that  the  HUD 
information  is  fully  visible  from  the 
cockpit  design  eye  position,  at  which 
the  required  angular  dimensions  of  the 
external  field  of  view,  visibility  of  other 
cockpit  instruments,  and  access  to 
cockpit  controls  are  simultaneously 
realized.  Furthermore,  the  special 
condition  ensiues  that  pilot  viewing  of 
the  HUD  does  not  unduly  restrict  pilot 
head  movement,  cause  imacceptable 
fatigue  or  discomfort,  or  interfere  with 
other  required  pilot  duties. 

Also,  imlike  conventional  flight 
displays,  the  HUD  displays  certain  flight 
information  sjonbols  conformally  (i.e., 
graphically  with  angular  position  and 
movement  corresponding  to  the  external 
view  and  in  the  same  angular  scale). 
Mispositioning  of  conformal  symbolic 
information  can  be  more  hazardous  than 
mispositioning  the  same  information  on 
conventional  displays.  There  is  no 
specific  rule  that  addresses  the  use  of 
conformal  symbolic  information  as 
primary  flight  information.  Therefore, 


the  proposed  special  condition  does  not 
permit  the  display  of  electronic  or 
optical  misalignment  of  conformal 
sjonbology  that  would  be  hazardously 
misleading. 

Compatibility  With  Other  Cockpit 
Displays 

The  existing  regulations  did  not 
anticipate  and  do  not  address  the 
monochrome  limitations  associated 
with  the  MD-17  HUD.  The  HUD 
electronically  displays  information  with 
monochrome  strokes,  while  on 
conventional  displays  color  is  used  to 
highlight  and  distinguish  different  types 
of  information.  On  color  displays,  the 
warning  and  caution  indications  follow 
the  same  color  scheme,  red  and  amber, 
respectively,  as  described  in  §  25.1322 
for  warning,  caution,  and  advisory 
lights.  This  use  of  red  and  amber  is 
consistent  across  the  cockpit  and  serves 
to  give  unmistakable  meaning  to  the 
indications.  The  MD-17  HUD  must  have 
an  eqmvalent  means  to  immistakably 
highlight  and  distinguish  the  same 
information. 

The  monochrome  HUD  must  also 
have  certain  display  design  featiu^s  to 
make  other  essential  flight  information 
conspicuous,  distinct,  and  meaningful 
to  compensate  for  the  lack  of  multiple 
colors.  For  example,  the  conventional 
primary  attitude  indication 
distinguishes  angles  on  the  pitch  scale 
above  the  horizon  (sky)  and  angles 
below  the  horizon  (earth)  with  different 
colors,  such  as  blue  and  brown, 
respectively.  To  perform  its  intended 
function  as  the  primary  attitude 
indicator,  and  to  ensure  satisfectory 
pilot  recognition  of  unusual  attitudes, 
the  HUD  must  provide  clear  visual 
distinction  between  positive  and 
negative  pitch  angles  by  means  other 
than  color. 

In  siunmary,  the  display  format  of  the 
HUD  can  differ  from  the  format  of  other 
cockpit  displays  of  the  same 
information  due  to  differences  in  their 
capabilities  and  limitations.  These 
differences  must  be  regulated  to  ensiue 
that  one  format  is  not  so  unlike  the 
other  that  the  pilot  can  misinterpret  the 
information  hazardously,  or  that 
excessive  time  and  attention  is  required 
for  the  pilot  to  interpret  the  information. 
During  critical  high  workload  or 
emergency  conditions,  the  pilot  may 
need  to  quickly  make  a  transition  frt)m 
the  HUD  to  other  flight  instruments  to 
continue  safe  flight.  The  existing  rules 
do  not  adequately  address  the 
compatibility  of  different  display 
formats  in  the  MD-17  cockpit.  TTiis 
special  condition  is  required  to  avoid 
potentially  hazardous  workload  and 


pilot  confusion  due  to  display 
incompatibility. 

To  address  the  above  identified 
inadequacies  in  current  regulations  as 
related  to  the  acceptability  of  the  HUD 
as  the  primary  source  of  flight 
information.  Special  Condition  No.  2  is 
proposed  as  an  appropriate  set  of 
requirements. 

Additional  Recommendations  or 
Supporting  Data 

In  addition  to  the  special  condition 
for  the  HUD  system,  there  are  other 
regulations  and  advisory  material  that, 
although  adequate,  warrant  special 
attention  due  to  the  unique  feat\ires  of 
the  MD-17  HUD  installation.  The 
following  discussion  of  applicable 
regulations  is  provided  for  information 
in  the  context  of  this  special  condition. 
Regulations 

•  Section  25.771(e):  "Vibration  and  noise 
characteristics  of  cockpit  equipment  may  not 
interfere  witli  safe  operation  of  the  airplane." 
Attention  should  be  paid  to  the  visual  effects 
resulting  from  vibration  of  the  cockpit  and 
the  optical  components  of  the  HUD, 
including  vibration  associated  with  engine 
imbalance  resulting  from  fan  blade  failure. 

•  Section  25.773(a)(1):  "Each  pilot 
compartment  must  be  arranged  to  give  the 
pilots  a  sufiRciently  extensive,  clear,  and 
imdistorted  view,  to  enable  them  to  safely 
perform  any  maneuvers  within  the  operating 
limitations  of  the  airplane,  including  taxiing, 
takeoff,  approach;  and  landing."  Special 
attention  should  be  paid  to  this  requirement 
because  of  the  unique  location  of  the  HUD 
combiner,  between  the  pilot's  eyes  and  the 
forward  windshield,  compared  to 
conventional  displays.  The  potential  of  each 
combiner  structure  to  obstruct  the  outside 
view  of  both  pilots  (on-side  and  off-side) 
should  be  considered. 

•  Section  25.773(a)(2):  "Each  pilot 
compartment  must  be  free  of  glare  and 
reflection  that  could  interfere  with  the 
normal  duties  of  the  minimum  flight  crew 
(established  imder  §  25.1523).  This  must  be 
shown  in  day  and  night  flight  tests  under 
non-precipitation  conditions."  Special 
attention  should  be  paid  to  this  requirement 
because  the  unique  HUD  optical  system  and 
the  location  of  the  combiner,  between  the 
pilot's  eyes  and  the  forward  windshield,  can 
be  especially  susceptible  to  and  be  the  cause 
of  a  variety  of  glare  and  reflections  in  the 
cockpit. 

•  Section  25.785(k):  "Each  projecting 
object  that  would  injure  persons  seated  or 
moving  about  the  airplane  in  nonnal  flight 
must  be  padded."  Typical  installations  of 
HUD's  include  components  that  project  into 
the  space  near  the  pilot's  head.  Attention 
should  be  paid  to  head  contact  with  these 
components  during  all  expected  operations 
and  pilot  activities,  especially  during 
turbulence. 

•  Section  25.1301(a):  "Each  item  of 
installed  equipment  must  be  of  a  kind  and 
design  appropriate  to  its  intended  function." 

Previously,  HUD's  for  transport  category 
airplanes  have  been  certified  with  a  fully 
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certificated  set  of  primary  flight  instruments/ 
displays  visible  on  a  full-time  basis; 
therefore,  the  HUD  was  not  required  to  meet 
all  of  the  requirements  for  primary  flight 
instruments.  However,  the  MD-17  HUD's  are 
a  primary  source  of  flight  information  and 
must  comply  with  those  requirements, 
because  alternate  instrument  flight  displays 
that  comply  are  not  in  full-time  use. 
Therefore,  consideration  should  be  given  to 
the  functionality  of  the  MD-17  HUD  under 
all  foreseeable  operating  conditions.  For 
example,  looking  directly  at  the  sun  through 
the  HUD  combiner  can  be  painful  or  harmful 
to  the  pilot's  eyes;  therefore,  an  alternate 
display  of  primary  flight  information,  which 
complies  with  the  applicable  regulatory 
requirements,  must  be  available  on  demand. 
The  MD-17  is  capable  of  displaying  primary 
flight  information  on  any  of  its  four  multi- 
function displays  (MFD's).  To  comply  with 
§  25.1321.  the  two  MFD's  centered  in  front  of 
each  pilot  must  be  available  to  display 
instrument  flight  information  on  demand, 
and  the  other  two  center  displays  must  be 
able  to  simultaneously  display  other  essential 
Information,  such  as  navigation  and  engine 
indications.  Selectable  display  functionality 
needs  special  attention  in  determining 
compliance  with  §  25.1301  for  the  MD-17 
suite  of  displays,  including  HUD's  and 
MFD's. 

The  installation  of  the  HUD  system  must 
not  interfere  with  or  restrict  the  use  of  other 
installed  equipment  such  as  emergency 
oxygen  masks,  headsets,  or  microphones. 
HUD  installations  typically  result  in  the 
placement  of  protruding  equipment  (e.g., 
projector,  combiner)  in  the  vicinity  of  the 
pilot's  head  and  thereby  provide  the 
potential  for  compromising  the  intended 
function  of  the  equipment  identified  above. 

The  HUD  is  capable  of  presenting  a  large 
amount  of  static  and  dynamic  symbology, 
numbers,  and  text  that  can  appear  cluttered, 
difficult  to  interpret,  and  difficult  to  see 
through.  Special  attention  should  be  given  to 
the  potential  effects  of  display  clutter,  such 
as  interference  between  moving  sjrmbols, 
other  symbols,  and  alphanumeric 
information  on  display  functionality, 
flightcrew  task  performance,  and  workload 
(§  25.1523;  Appendix  D). 

"Declutter"  modes  can  selectively  remove 
certain  data  from  the  display,  so  special 
attention  should  be  given  to  ensuring  that 
essential  data  cannot  be  removed,  when 
needed  to  continue  safe  flight  and  landing. 

•  Section  25.1381a(2)(ii):  "histnmient 
lights  must  be  installed  so  that  no 
objectionable  reflections  are  visible  to  the 
pilot."  Attention  should  be  paid  both  to 
reflections  from  other  sources  on  the  HUD 
and  those  from  the  HUD  on  to  windows  and 
other  displays. 

Advisory  Material 

Advisory  Circular  (AC)  25-11, 
"Transport  Category  Airplane  Electronic 
Display  Systems,"  provides  guidance 
and  policy  information  regarding  means 
to  demonstrate  the  acceptability  of 
electronic  displays,  including  HUD's. 
All  portions  of  AC  25-11  are  applicable 
to  demonstrate  compliance  for  the 


special  conditions,  except  for  the  color 
unique  criteria  of  paragraph  5.  However, 
note  that  the  fundamental  principles 
specified  in  subparagraph  5b,  Color 
Perception  vs.  Workload,  do  apply  and 
should  be  followed  with  non-color 
means  such  as  size,  shape,  and  location. 
Although  the  HUD  does  not  have  color, 
criteria  for  evaluation  of  clutter, 
workload,  and  display  perception, 
considering  distinctive  symbology 
featiues  such  as  size,  shape,  and 
location,  are  applicable.  Also  note  that, 
for  HUD's,  excessive  clutter  affects  not 
only  the  workload  and  readability  of  the 
presentation,  but  also  the  pilot's  ability 
to  see  the  outside  view  and  visually 
detect  operational  hazards.  Also,  in 
spite  of  its  title,  the  luminance  criteria 
of  subparagraph  6b,  Chromaticity  and 
Luminance,  applies  to  evaluation  of  the 
HUD  display  luminance.  Unique  HUD 
requirements  for  HUD  brightness 
capabihty  and  control  are  specified  in 
Special  Condition  No.  2(b)(2). 

3.  Protection  From  Unwanted  Effects  of 
High  Intensity  Radiated  Fields  (HIRF) 

The  MD-17  uses  electrical  and 
electronic  systems  that  perform  critical 
and  essential  fimctions.  These  systems 
include  electronic  displays,  electronic 
engine  controls,  fly-by- wire  flight 
controls,  and  others.  There  is  no  si>ecific 
regulation  that  addresses  protection 
requirements  for  these  systems  from 
HIRF.  hicreased  power  levels  from 
groimd  based  radio  transmitters  and  the 
grownng  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

Changes  in  technology  have  given  rise 
to  advanced  electrical  and  electronic 
airplane  systems,  use  of  composite 
materials  in  airplane  structures,  aAd 
higher  energy  levels  from  radio, 
television,  and  radar  transmitters.  The 
combined  effect  of  these  developments 
has  been  an  increased  susceptibiUty  of 
electrical  and  electronic  systems  to 
electromagnetic  fields. 

Many  advanced  digital  systems  are 
prone  to  upsets  and/or  damage  at  energy 
levels  lower  than  analog  systems.  Digital 
systems  also  allow  the  location  of  more 
complex  functions  in  fewer 
components.  These  functions  were 
previously  performed  manually,   - 
electromechanically,  or  hydraulically. 
The  implementation  of  such  advanced 
systems  has  found  rapid  acceptance 
since  they  lower  cost,  crew  workload, 
and  maintenance  requirements,  while 
airplane  performance  and  fuel  efBciency 
are  enhanced. 

Propelled  by  the  need  to  attain  higher 
efficiency,  industry  has  also  proceeded 
to  adopt  composite  materials  for  use  in 


airplane  structures,  thus  reducing  or 
replacing  the  use  of  aluminum.  Due  to 
their  low  conductivity  properties, 
composite  materials  afford  poor 
shielding  effectiveness,  further  exposing 
electrical  and  electronic  systems  to  the 
electromagnetic  environment. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service.  Therefore,  to 
ensure  that  a  level  of  safety  is  achieved 
equivalent  to  that  intended  by  the 
current  regulations.  Special  Condition 
No.  3  is  proposed.  This  special 
condition  would  require  that  new 
electrical  and  electronic  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interrupticm  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

Airframe 

4.  Interaction  of  Systems  and  Structures 

The  MD-17  airplane  utilizes  a  full- 
time  electronic  flight  control  system 
(EFCS).  Pilot  control  commands  are  sent 
to  flight  control  computers  which 
condition  the  input  signals,  combine 
them  with  other  sensor  data  indicating 
airplane  configuration  and  flight 
condition,  and  apply  servo  position 
commands  to  the  actuation  systems  of 
the  control  siufaces.  In  this  way,  the 
EFCS  affects  control  siuface  actuation 
and  therefore  the  airplane  flight  loads. 
Failures  that  occur  in  the  EFCS  may 
further  affect  flight  loads,  both  at  the 
time  of  the  event  and  thereafter. 

The  current  part  25  airworthiness 
standards  were  intended  to  accoimt  for 
control  laws  for  which  control  surface 
deflection  is  proportional  to  control 
device  deflection.  They  do  not  address 
any  nonlinearities  or  other  effects  on 
control  surface  actuation  that  may  be 
caused  by  the  EFCS,  whether  folly 
operative  or  in  a  failure  mode.  Since  the 
EFCS  may  affect  flight  loads,  and 
therefore  the  structural  capability  of  the 
airplane,  specific  regulations  are  needed 
to  address  these  effects.  Thus,  Special 
Condition  4  is  proposed. 

ff  a  failure  occurs  within  the  EFCS, 
the  airplane  may  still  be  capable  of 
operating  within  a  reduced  structural 
envelope.  That  is,  the  airplane  may  be 
able  to  meet  the  strength  and  flutter 
requirements  of  part  25,  but  at  reduced 
factors  of  safety  or  airspeed,  as 
applicable.  This  reduced  structural 
envelope  is  considered  acceptable 
provided  that  it  is  based  on  ^lure 
probabilities  within  the  EFCS.  Special 
Condition  4  provides  specific  structural 
load  and  aeroelastic  st^ility 
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requirements  with  reduced  factors  of 
safety  and/or  airspeeds  based  on  the 
probability  of  failure.  These 
requirements  ensiu«  that  the  airplane 
structiiral  design  safety  margins  will  be 
dependent  on  system  reliability.  The 
requirements  proposed  in  Special 
Condition  4  also  ensiue  that  any 
influence  of  the  EFCS  on  airplane  flight 
loads  will  be  accounted  for  when  the 
system  is  fully  operative. 

5.  Design  Maneuvering  Requirements  for 
Fly-by-Wire 

The  MD-17  airplane  utilizes  a  full- 
time  electronic  flight  control  system 
(EFCS).  Pilot  control  commands  are  sent 
to  flight  control  computers,  which 
condition  the  input  signals,  combine 
them  with  other  sensor  data  indicating 
airplane  configiuation  and  flight 
condition,  and  apply  servo  position 
commands  to  the  actuation  systems  of 
the  control  surfaces.  In  this  way,  the 
EFCS  affects  control  surface  actuation 
and  therefore  the  airplane  flight  loads. 

The  current  part  25  airworthiness 
standards  were  intended  to  accoimt  for 
control  laws  for  which  control  surface 
deflection  is  proportional  to  control 
device  deflection.  They  do  not  address 
nonlinearities  or  other  effects  on  control 
surface  actuation  that  may  be  caused  by 
the  EFCS.  Since  the  EFCS  may  affect 
flight  loads,  and  therefore  the  structural 
capability  of  the  airplane,  specific 
regulations  are  needed  to  address  these 
effects.  Thus,  Special  Condition  5  is 
proposed. 

Special  Condition  5  differs  from 
current  requirements  in  that  it  requires 
that  certain  maneuvers  be  performed  by 
actuation  of  the  cockpit  control  device 
as  opposed  to  the  corresponding  control 
surface.  In  addition,  the  special 
condition  requires  consideration  of 
loads  induced  by  the  EFCS  itself.  These 
requirements  ensiue  that  any  influence 
of  the  EFCS  on  airplane  flight  loads  will 
be  accounted  for. 

6.  Limit  Engine  Torque  Loads  for 
Sudden  Engine  Stoppage 

McDonnell  Douglas  proposes  to  treat 
the  rare  sudden  engine  stoppage 
condition  resulting  from  structural 
failure  as  an  ultimate  load  condition. 
Section  25.361(b)(l]  specifically  defines 
the  seizure  torque  load,  residting  from 
structural  failure,  as  a  limit  load 
condition. 

The  limit  engine  torque  load  imposed 
by  sudden  engine  stoppage  due  to 
malfunction  or  structural  failure  (such 
as  compressor  jamming)  has  been  a 
specific  requirement  for  transport 
category  airplanes  since  1957.  The  size, 
configuration,  and  failure  modes  of  jet 
engines  has  changed  considerably  from 


those  envisioned  by  §  25.361(b)  when 
the  engine  seizure  requirement  was  first 
adopted.  Engines  are  much  larger  and 
are  now  designed  with  large  bypass  fans 
capable  of  producing  much  larger  torque 
loads  if  they  become  jammed.  It  is 
evident  from  service  history  that  the 
frequency  of  occurrence  of  the  most 
severe  sudden  engine  stoppage  events, 
resulting  from  structtual  f^ures,  are 
rare. 

Relative  to  the  engine  configurations 
that  existed  when  the  rule  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficientiy 
different  and  novel  to  justify  issuance  of 
a  special  condition  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are  capable  of 
producing  engine  seizure  torque  loads 
that  are  significantly  higher  than 
previous  generations  of  engines. 

The  FAA  is  developing  a  new 
regulation  and  a  new  AC  that  will 
provide  more  comprehensive  criteria  for 
treating  engine  torque  loads  resulting 
from  sudden  engine  stoppage.  In  the 
meantime,  a  special  condition  is  needed 
to  establish  appropriate  criteria  for  the 
MD-17  type  design. 

In  order  to  maintain  the  level  of  safety 
envisioned  by  §  25.361(b),  more 
comprehensive  criteria  are  needed  for 
the  new  generation  of  high-bypass 
engines.  The  proposed  special  condition 
would  distinguish  between  the  more 
common  seizure  events  and  those  rare 
seizure  events  resulting  from  structural 
failiu«s.  For  these  more  rare  but  severe 
seiziue  events,  the  proposed  criteria 
would  allow  deformation  in  the  engine 
supporting  structure  (ultimate  load 
design)  in  order  to  absorb  the  higher 
energy  associated  with  the  high-bypass 
engines,  while  at  the  same  time 
protecting  the  adjacent  primary 
structure  in  the  wing  and  fuselage  by 
providing  an  additional  safety  factor. 

To  provide  appropriate  structural 
design  criteria  for  the  engine  torque  on 
the  MD-17,  Special  Condition  No.  6  is 
proposed. 

Flight  Characteristics 

7.  Flight  Characteristics  Compliance  via 
Handling  Qualities  Rating  Method 

The  MD-17  will  have  an  Electronic 
Flight  Control  System  (EFCS).  This 
system  will  provide  an  electronic 
interface  between  the  pilot's  fUght 
controls  and  the  flight  control  surfeces 
(for  both  normal  and  failing  states), 
generating  the  actual  surface  commands 
that  provide  for  stability  augmentation 
and  control  about  all  three  airplane 
axes.  Because  EFCS  technology  has 
outpaced  existing  regulations  (written 
essentially  for  imaugmented  airplanes, 


with  provision  for  limited  ON/OFF 
augmentation),  a  suitable  special 
condition  is  needed  to  aid  in  the 
certification  of  flight  characteristics. 

In  addition,  service  history  and 
certification  experience  have  shown  that 
EFCS-type  airplanes  and  others  may  be 
susceptible  to  airplane-pilot  coupling 
(A-PC)  tendencies.  Pilot  induced 
oscillations  can  be  considered  a  subset 
of  A-PC  problems.  An  example  of  these 
problems  are  control  systems  that  are 
rate  or  position  limited  during  some 
pilot  commands  in  which  the  pilot  has 
no  feedback  through  the  controller. 

The  proposed  special  condition 
provides  a  means  by  which  flight 
characteristics  ("satisfactory,"  "safe 
flight  and  landing,"  etc.)  can  be 
evaluated  and  compliance  foimd.  The 
Handling  Qualities  Rating  System 
(HQRS)  was  developed  for  airplanes 
with  control  systems  having  similar 
functions  and  is  employed  to  aid  in  the 
evaluation  of  the  following: 

•  For  all  EFCS/airplane  failure  states  not 
shown  to  be  extremely  improbable,  and 
where  the  envelope  (task)  and  atmospheric 
disturbance  probabilities  are  each  1. 

•  For  all  combinations  of  failures, 
atmospheric  disturbance  level,  and  flight 
envelop>e  that  yield  flight  conditions 
expected  to  occur  more  frequently  than 
extremely  improbable. 

•  For  any  other  flight  condition  or 
characteristic  where  part  25  proves  to  be 
inadequate  for  proper  assessment  of  unique 
MD-17  flight  characteristics. 

The  HQRS  provides  a  systematic 
approach  to  handling  qualities 
assessment.  It  is  not  intended  to  dictate 
program  size  or  need  for  a  fixed  number 
of  pilots  to  achieve  multiple  opinions. 
The  airplane  design  itself  and  success  in 
defining  critical  failiu«  combinations 
from  the  many  reviewed  in  systems 
safety  assessments  would  dictate  the 
scope  of  any  HQRS  application. 

Handling  qualities  terms,  principles, 
and  relationships  familiar  to  the 
aviation  commiuiity  have  been  used  to 
formulate  the  HQRS.  For  example, 
similarity  has  been  established  between 
the  well-known  Cooper-'Harper  rating 
scale  and  the  proposed  FAA  three-part 
rating  system.  This  approach  is  derived, 
in  part,  from  work  on  flying  qualities  of 
hi^y  augmented/relaxed  static 
stability  airplanes,  namely  regulatory 
and  flight  test  guide  requirements. 

In  addition,  experience  has  shown 
that  compliance  with  only  the 
qualitative,  open-loop  (pilot-out  of-the- 
loop)  requirements  does  not  guarantee 
that  the  required  levels  of  flying 
qualities  are  achieved.  There  must  be  an 
evaluation  by  certification  pilots 
conducting  high  gain  (wide  band  width) 
closed-loop  (pilot-in-the-loop)  tasks,  to 
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ensure  that  the  airplane  demonstrates 
the  flying  qualities  required  by 
§§  25.143(a)  and  (b)  and  to  minimize  the 
hazards  associated  with  encountering 
adverse  A-PC  tendencies  in  service. 

For  the  most  part,  these  tasks  must  be 
performed  in  actual  flight.  For 
conditions  that  are  considered  too 
dangerous  to  attempt  in  actual  flight 
(i.e.,  certain  flight  conditions  outside  of 
the  operational  flight  envelope,  flight  in 
severe  atmospheric  disturbances,  flight 
with  certain  failure  states,  etc.),  the 
closed  loop  evaluation  tasks  may  be 
performed  on  a  validated  high  fidelity 
simulator. 

Special  Condition  No.  7  is  proposed 
for  the  MD-17  to  aid  in  the  certification 
of  flight  characteristics.  An  acceptable 
means  of  compliance  with  this  special 
condition  is  provided  in  AC  25-7A, 
"Flight  Test  Guide  for  the  Certification 
of  Transport  Category  Airplanes." 

8.  Static  Longitudinal  Stability 

Like  other  airplanes  with  similar 
highly  augmented  electronic  flight 
control  systems,  the  MD-17  does  not 
literally  comply  with  the  requirements 
prescribed  by  §  25.173  for  static 
longitudinal  stability.  In  one  control 
mode  of  the  electronic  flight  control 
system,  no  control  force  is  needed  to 
maintain  a  speed  change  from  the 
trimmed  condition.  Although  this 
operating  system  mode  provides  quick, 
accurate  pitch  response  with  minimal 
pilot  effort,  it  does  not  comply  with  the 
literal  requirements  for  static 
longitudinal  stability. 

Static  longitudinal  stability  has  been 
reqiiired  in  accordance  with  part  25  for 
the  following  reasons: 

•  Provides  additional  speed  change  cues  to 
the  pilot  through  control  force  changes. 

•  Ensures  that  short  periods  of  unattended 
operation  do  not  result  in  any  significant 
changes  in  attitude,  airspeed,  or  load  factor. 

•  Provides  predictable  pitch  response. 

•  Provides  acceptable  level  of  pilot 
attention  (workload)  to  attain  and  maintain 
trim  speed  and  altitude. 

•  Provides  gust  stability. 

In  order  to  achieve  an  equivalent  level 
of  safety  with  part  25,  the  MD-17 
should  meet  the  intent  of  these 
principles,  even  though  it  may  not 
comply  with  the  literal  terms  of 
§  25.173.  Special  Condition  No.  8  is 
proposed  to  ensure  that  the  MD-17  has 
suitable  static  longitudinal  stability  in 
any  condition  normally  encountered  in 
service.  The  HQRS  prescribed  by 
Special  Condition  No.  7  may  be  used  to 
make  this  assessment. 

9.  Static  Lateral-Directional  Stability 

Because  of  the  MD-17  roll  axis  design 
feature  in  which  the  commanded  roll 


rate  is  proportional  to  roll  stick  position, 
aileron  control  movements  and  forces 
do  not  comply  with  §  25.177  as  they  are 
not  proportional  to  angle  of  sideslip. 
This  featxire  is  active  during  all  flight 
phases  and  conditions,  except  when  the 
flap/slat  handle  is  at  or  greater  than  the 
Vz  detent  setting,  or  during  a  rudder 
pedal  input. 

Dihedral  effect  (as  indicated  by 
aileron  forces  proportional  to  the  angle 
of  sideslip)  has  been  required  in 
accordance  with  §  25.177  for  the 
following  reasons: 

•  In  the  event  that  primary  lateral  control 
is  lost,  roll  can  be  produced  by  use  of  the 
rudder. 

•  In  an  airplane  with  positive  dihedral 
effect,  the  bank  angle  and  the  lateral  control 
forces  required  to  hold  heading  provide 
positive  indication  of  an  inadvertent  sideslip. 

•  It  can  have  a  beneficial  effect  on  spiral 
stability. 

•  In  the  event  of  an  engine  failure,  the  roll 
due  to  the  asymmetric  yawing  moment 
contributes  to  the  ease  of  identifying  the 
failed  engine. 

In  order  to  achieve  an  equivalent  level 
of  safety  with  part  25,  the  MD-17 
shoidd  meet  the  intent  of  these 
principles  even  though  it  may  not 
comply  with  the  literal  terms  of 
§25.177. 

In  lieu  of  showing  compUance  with 
§  25.177,  Special  Condition  No.  9  is 
proposed  to  ensure  that  the  MD-17  has 
suitable  static  lateral-directional 
stability  in  any  condition  normally 
encoimtered  in  service.  The  HQRS 
prescribed  by  Special  Condition  No.  7 
may  be  used  to  make  this  assessment. 

10.  Control  Surface  Awareness 

With  an  electronic  flight  control 
system  and  no  direct  coupling  from 
cockpit  controller  to  control  surfece,  the 
pilot  may  not  be  aware  of  the  actual 
surface  position  utilized  to  fulfill  the 
requested  demand.  Some  unusual  flight 
condition,  arising  from  atmospheric 
conditions  and/or  airplane  or  engine 
failures,  may  result  in  full,  or  near  full, 
siu^ace  deflection.  Unless  the  flightcrew 
is  made  aware  of  excessive  deflection  or 
impending  control  surface  limiting, 
piloted  or  auto-flight  system  control  of 
the  airplane  might  be  inadvertently 
continued  in  such  a  manner  as  to  cause 
airplane  loss  of  control  or  other  imsafe 
stability  or  performance  characteristics. 

In  airplanes  with  electronic  flight 
control  systems,  there  may  not  always 
be  a  direct  correlation  between  pilot 
control  position  and  the  associated 
airplane  control  surface  position.  Under 
certain  circumstances,  a  commanded 
maneuver  that  may  not  involve  a  large 
control  input  may  nevertheless  require 
a  large  control  siuface  movement. 


possibly  encroaching  on  a  control 
surface  or  actuation  system  limit 
without  the  flightcrew's  knowledge. 
This  situation  can  arise  in  both 
manually  piloted  and  autopilot  flight, 
and  may  be  further  exacerbated  on 
airplanes  where  the  pilot  controls  are 
not  back-driven  during  autopilot  system 
operation. 

As  a  result  of  these  concerns,  a  special 
condition  is  proposed  for  the  MD-1 7. 
Special  Condition  No.  10  proposes  a 
requirement  that  suitable  flight  control 
position  annunciation  be  provided  to 
the  fbghtcrew  when  a  flight  condition 
exists  in  which  near  full  surface 
authority  j(not  crew-commanded)  is 
being  utilized.  Suitability  of  such  a 
display  or  alerting  must  take  into 
account  that  some  pilot-demanded 
maneuvers  are  necessarily  associated 
with  intended  full  performance,  which 
may  saturate  the  siuface.  Therefore, 
simple  alerting  systems,  which  would 
function  in  both  intended  or  imexpected 
control-limiting  situations,  must  be 
properly  balanced  between  needed  crew 
awareness  and  nuisance  factors.  A 
monitoring  system  that  compares 
airplane  motion,  surface  deflection,  and 
pilot  demand  could  be  useful  for 
eliminating  nuisance  alerting. 

Approach  and  Landing  Limitations 

1 1 .  Steep  Approach  Air  Distance 

The  MD-17  has  a  number  of  design 
features  to  support  steep  approach  flight 
path  capability  with  precision  landing. 
McDonnell  Douglas  proposes  to  certify 
MD-17  landing  performance  for  both 
conventional  3-degree  approach 
glideslope  operation  and  steep  approach 
operation. 

Novel  and  unique  features  on  the 
MD-17  provide  for  increased 
touchdown  dispersion  acciuacy  during 
steep  approach  operations  relative  to 
conventional  transport  category 
airplanes.  McDonnell  Douglas  has 
proposed  an  alternative  method  for 
defining  the  airborne  portion  of  the 
landing  distance  in  lieu  of  the 
demonstrated  distance  frtim  a  SO^oot 
height  to  touchdown.  A  special 
condition  is  proposed  to  redefine  the  air 
distance  portion  of  the  MD-17  landing 
distance  for  steep  approach  operations 
cohducted  under  a  proposed  Special 
Federal  Aviation  Regulation  (SFAR), 
"Requirements  for  operational  approval 
of  special  approaches  to  short  field 
landings  for  the  McDonnell  Douglas 
Model  MD-17  power-augmented-lift 
airplane,"  aurently  being  developed  by 
the  FAA. 

Steep  approach  operations  are 
intended  to  minimize  the  air  run  to  help 
achieve  short  field  performance.  Steep 
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approach  for  the  MD-17  is  defined  as  an 
approach  flight  path  angle  not  to  exceed 
5  degrees,  with  an  approach  rate  of 
descent  not  to  exceed  1,000  feet  per 
minute.  For  the  landing  reference 
speeds  used  by  the  MD-17,  almost  all 
operations  are  limited  by  the  1,000  feet 
per  minute  constraint,  which  )delds 
approach  flight  path  angles 
predominanUy  in  the  range  from  4  to  4.8 
degrees. 

.  Several  design  features  on  the  MD-17 
are  intended  to  enable  the  airplane  to 
SEifely  fly  steep  approaches.  First,  the 
landing  gear  is  designed  to  withstand 
touchdown  rates  of  descent  of  up  to  12.5 
feet  per  second  for  weights  up  to 
435,800  pounds  and  11  feet  per  second 
for  weights  up  to  the  maximum  MD-17 
landing  weight  of  491,900  pounds. 
Second,  the  high  lift  system  with 
externally  blown  flaps  allows  operation 
at  relatively  low  landing  reference 
speeds  which,  when  combined  with  the 
MD-17  lift/drag  characteristics,  allows 
this  airplane  to  be  flown  using  a 
backside  control  technique.  Third,  a 
spoiler  function  linking  spoilers  and 
throttle  movement  provides  much  more 
precise  throttle  control.  Fourth,  the  MD- 
17  is  equipped  with  a  HUD,  which 
displays  the  airspeed  and  the  flight  path 
vector,  and  a  pilot-selectable  flight  path 
marker  to  indicate  the  desired  flight 
path.  The  HUD  assists  the  pilot  in 
precisely  controlling  the  airplane  flight 
path  to  an  aim  point  on  the  nmway. 
With  no  pitch  flare  needed,  the  aim 
point  is  very  close  to  the  actual 
touchdown  point.  Considered  together, 
these  MD-17  featiues  allow  pilots  to  fly 
steep  approaches  and  accurate 
toudidowns  near  the  aim  point,  while 
maintaining  control  over  speed  and  the 
rate  of  descent  at  touchdown. 

The  backside  control  technique 
mentioned  above  uses  thrust  changes  to 
primarily  affect  flight  path  angle,  and 
pitch  changes  to  primarily  affect 
airspeed.  As  with  all  airplanes,  there  is 
some  control  coupling  such  that  any 
control  input  will  affect  both  flight  path 
angle  and  airspeed,  but  the  coupling  is 
minimized  for  the  low  speed  backside 
operation  used  by  the  MD-17.  Reduced 
control  coupling  leads  to  greater 


precision  in  airspeed  and  flight  path 
control.  The  backside  control  technique 
allows  throttle  inputs  to  be  used  to 
control  vertical  speed  all  the  way  to 
touchdown  instead  of  the  "pitch  flare" 
maneuver  used  on  other  airplanes. 

The  throttle-spoiler  interconnect 
feature  of  the  MD-17  design  allows 
spoiler  motion  to  simidate  the  effect  of 
inunediate  engine  response  to  throttle 
movement.  The  spoilers  are  nominally 
biased  in  the  up  direction  during 
steady-state  operation.  When  the 
throtUes  are  moved,  the  spoilers  move 
in  the  direction  necessary  to  provide 
essentially  the  same  airplane  response 
as  an  immediate  thrust  change.  As  the 
engine  responds,  the  spoilers,  over  time, 
retiun  to  their  original  (biased) 
positions.  This  feature  eliminates  the  lag 
often  associated  with  thrust  control. 

Over  175  steep  approach  landings 
were  performed  diuing  C-17  testing  to 
demonstrate  the  precision  landing 
characteristics.  All  of  these  runs  were 
made  using  an  operational  technique 
performed  by  pilots  with  only  three 
practice  runs  to  gain  femiliarity  with  the 
technique.  These  approaches  were 
conducted  to  establish  that  no 
exceptional  piloting  skill  or  training  was 
required  to  achieve  the  tested 
performance  levels.  During  the 
demonstrations,  only  a  limited  portion 
of  the  flight  manual  allowable  wind  and 
temperature  conditions  were  accounted 
for.  The  purpose  of  the  testing  was  to 
demonstrate  that  the  precision  approach 
accuracy  could  yield  touchdowns  with 
a  ±2  standard  deviation  (a)  band  of  less 
than  500  feet  relative  to  the  mean 
touchdown  point,  while  also 
maintaining  an  acceptable  rate  of 
descent  at  touchdown. 

The  FAA  notes  that  McDonnell 
Douglas  proposes  two  distinct  types  of 
landing  operations  for  the  MD-17:  (1) 
conventional  landings  that  will  be 
conducted  in  accordance  with  existing 
part  25  and  121  regulations;  and  (2) 
special  approaches  to  short  field 
landings  that  will  be  conducted  in 
accordance  with  a  proposed  SFAR  (to  be 
published  at  a  later  date)  and  associated 
special  conditions.  The  proposed  SFAR 
would  address  additional  equipment. 


training,  and  operating  requirements 
associated  with  conducting  special 
approaches  to  short  field  landings. 
McDonnell  Douglas  intends  to  provide 
steep  approach  capability  (allowing 
operators  to  seek  steep  approach 
approval)  for  both  tjrpes  of  landing 
operations. 

For  conventional  landings,  the  steep 
approach  air  distance  would  be 
determined  by  using  the  existing 
applicable  type  certification  and 
operating  requirements.  This  proposed 
special  condition  for  steep  approach  air 
distance  would  only  apply  to  special 
approaches  to  short  field  landings 
conducted  in  accordance  with  the 
proposed  SFAR  and  Special  Condition 
No.  12,  "Landing  Distances  for  Special 
Approaches  to  Short  Field  Landings."  It 
addresses  only  the  determination  of 
landing  distance  to  be  used  in 
conjimction  with  those  operations  and 
does  not  imply  approval  to  conduct 
steep  approach  operations. 

For  MD-V  steep  approach  operations 
conducted  under  the  proposed  SFAR, 
Special  Condition  No.  11  is  proposed  in 
conjunction  with  proposed  Special 
Condition  No.  12,  in  lieu  of  §  25.125(a). 

12.  Landing  Distances  for  Special 
Approaches  to  Short  Field  Landings 

As  noted  in  the  discussion  of  Special 
Condition  No.  11,  McDonnell  Douglas 
proposes  two  distinct  types  of  landing 
operations  for  the  MD-17:  (1) 
conventional  landings  that  will  be 
conducted  in  accordance  with  existing 
part  25  and  121  regulations,  and  (2) 
special  approaches  to  short  field 
landings  that  will  be  conducted  in 
accordance  with  a  proposed  SFAR  and 
associated  special  conditions. 

The  operational  landing  distance 
margin  provided  by  part  121  takes  into 
account  steady-state  variables  that  are 
not  included  in  the  part  25  landing 
distances,  differences  in  operational 
procedures  and  techniques  from  those 
used  in  determining  the  part  25  landing 
distances,  non  steady-state  variables, 
and  differences  in  the  conditions 
forecast  at  dispatch  and  those  existing  at 
the  time  of  landing.  Examples  of  each  of 
these  categories  include: 


Steady-state  variables 


Non  steady-state  variables 


Operations  vs.  Flight  Test 


Actual  vs.  Forecast  cor>ditions 


Runway  slope 
Temperature  .. 


Wind  gusts/turbulence 
Flight  path  deviatioris  . 


Rare  technique 


Runway    surface   condition    (dry, 

wet,  icy,  texture). 
Brake/tire  condition 


Speed  additives 


Time  to  activate  deceleration  de- 
vices. 
Flight  path  angle 


Rate  of  desceru  at  touchdown 


Approach/touchdown  speed 


Runway    or    direction    (affecting 

slope). 
Airplane  weight. 

Approach  speed. 

Environmental  conditions  (e.g., 
temperature,  wind,  pressure  al- 
titude). 

Engine  failure. 
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Steady-state  variables 

Non  steady-state  variat}les 

Operations  vs.  Flight  Test 

Actual  vs.  Forecast  conditions 

Crosswinds  

Height  at  thresholdSpeed  control. 

Note:  This  is  not  intended  to  be  an  exhaustive  list  of  variables  to  be  considered. 


In  order  to  allow  the  part  121 
operational  landing  distance  margins  to 
be  reduced  as  proposed  in  the  SFAR  for 
special  approaches  to  short  field 
landings,  additional  type  certification 
requirements  are  needed.  In  addition  to 
what  is  ciurently  required  by  §  25.125, 
the  landing  distances  to  be  used  imder 
the  proposed  SFAR  would  be  required 
to  include  the  effects  of  runway  slope 
and  ambient  temperatiire.  Landing 
distances  on  a  wet  runway  would  also 
have  to  be  determined  in  a  manner 
acceptable  to  the  FAA.  In  addition, 
during  the  flight  testing  to  determine  the 
landing  distances,  the  average 
touchdown  rate  of  descent  and  the 
approach  flight  path  angle  would  be 
limited  to  no  greater  than  4  feet  per 
second  and  -  3  degrees,  respectively. 

The  applicant  would  be  required  to 
establish  operating  procediu^s  for  use  in 
service  that  are  consistent  with  those 
used  to  establish  the  performance  data 
and  can  be  executed  by  crews  of  average 
skill.  The  applicant  would  be  required 
to  include,  as  applicable,  procedures 
associated  with  speed  additives  for 
turbulence  and  gusts  for  approaches 
with  all  engines  operating  and  with  an 
engine  failure  on  final  approach,  and 
the  use  of  thrust  reversers  on  all 
operative  engines  during  the  landing 
rollout. 

The  operational  landing  distance 
margins  applicable  to  the  MD-17,  and 
additional  operational  considerations 
associated  with  the  use  of  these  reduced 
margins  (e.g.,  runway  markings, 
meteorological  conditions,  and 
flightcrew  procedures  and  training),  are 
covered  in  the  proposed  SFAR. 

Although  this  special  condition  will 
explicitly  take  into  accotmt  many  of  the 
variables  cxurently  accounted  for  by  the 
part  121  operational  landing  distance 
margins,  some  operational  landing 
distance  margin  is  still  necessary  to 
accoimt  for  variables  that  remain.  For 
example,  because  §  121.195(d)  specifies 
the  maximum  takeoff  weight  for  the 
conditions  forecast  at  the  time  of 
landing  (including  environmental 
conditions  such  as  temperatiue  and 
pressure  altitude,  airport  conditions 
such  as  runway  and  direction,  and 
airplane  conditions  such  as  fuel  biimoff 
and  approach  speed),  potential 
differences  in  the  forecast  and  actual 
conditions  should  be  taken  into 
account.  Other  operational  issues  that 
should  be  considered  in  the  operational 


landing  distance  margins  include 
piloting  technique  and  time  to  activate 
deceleration  means,  imsteady  winds 
and  crosswinds,  and  airspeed  and  flight 
path  deviations.  Therefore,  the  proposed 
SFAR  will  still  contain  operational 
landing  distance  margins,  although 
reduced  fi-om  those  margins  ciurently 
required  by  §§  121.195  and  121.197,  that 
would  be  applied  to  the  landing 
distance  determined  in  accordance  with 
this  proposed  special  condition. 

The  proposed  Special  Condition  No. 
12  provides  the  additional  requirements 
noted  above  that  the  FAA  considers 
necessary  to  allow  operational  use  of  the 
landing  distance  margins  prescribed  in 
the  proposed  SFAR.  Note  that  the 
determination  of  landing  distances  in 
accordance  with  this  p>roposed  special 
condition  does  not  constitute 
operational  approval  to  use  landing 
distance  margins  reduced  from  those 
specified  in  part  121.  Operational 
approval  to  use  the  reduced  landing 
distance  margins  must  be  obtained  in 
accordance  with  the  proposed  SFAR. 

13.  Thrust  for  Landing  Climb 

Section  25.119(a)  states  that  the 
airplane  must  achieve  a  3.2  percent 
climb  gradient  after  initiating  a  thrust 
increase  from  the  minimum  flight  idle 
position.  The  thrust  allowed  is  that 
thrust  attained  within  eight  seconds  of 
engine  spool-up  time  from  the  initiation 
of  thrust  lever  movement.  Because  of 
the  power-augmented-lift  design,  the 
MD-17  thrust  required  for  a  stabilized 
approach  is  significantiy  above  a 
conventional  turbojet  minimum  flight 
idle  setting,  and  thrust  would  not  be 
reduced  to  idle  during  the  approach. 

Section  25.119(a)  was  written  to 
assiu-e  that  the  flightcrew  would  have 
sufficient  airplane  performemce  to  safely 
transition  to  a  climb  during  a  go-around 
in  the  landing  configuration.  The  rule 
assumes  that  the  approach  power  setting 
may  be  as  low  as  the  flight  idle  position. 
The  MD-17  power-augmented-lift 
design  requires  a  significant  approach 
thrust  level  diuing  the  approach  to 
maintain  the  approach  flight  path. 
Unlike  conventional  transport  category 
airplanes,  thrust  reductions  during  the 
approach  are  not  necessary  to  maintain 
or  recover  the  flight  path.  The  MD-17 
operational  procedures  will  discourage 
use  of  thrust  reduction  to  make  down 
flight  path  adjustments  during 
approach.  The  direct  lift  control  (DLC) 


feature  provides  a  down  path  angle 
control  for  large  flight  path  adjustments 
without  throttie  movement. 

To  improve  the  control  response  to 
throttle  movement,  the  MD-17  uses  a 
spoiler  function  where  the  spoilers  are 
linked  with  the  throttles  to  simulate  the 
effect  of  instantaneous  engine  response 
to  throttie  movement.  The  throttie- 
spoiler  function  is  a  short-term 
response;  as  the  engine  responds  to 
throttle  movement,  the  spoilers  return  to 
their  original  positions.  The  approach  is 
flown  with  a  non-zero  spoiler  bias  to 
allow  spoilers  to  react  upward  or 
downward  in  response  to  throttie 
movement.  This  function  provides 
instantaneous  response  to  control  input 
and  allows  throttle  movement  to  be 
minimized. 

Chuing  the  segment  from  50  feet  to 
touchdown,  the  MD-17  uses  a  backside 
control  technique  that  does  not  require 
either  thrust  to  be  reduced  to  an  idle 
power  setting  or  the  use  of  a  pitch-up 
flare  maneuver  prior  to  touchdown. 
With  the  backside  control  technique, 
airplane  pitch  attitude  is  used  to  control 
airspeed,  and  thrust  is  used  to  control 
flight  path  angle. 

In  lieu  of  compliance  with  §  25.119(a), 
Special  Condition  No.  13  is  proposed. 
The  thrust  for  a  stabilized  approach, 
including  an  appropriate  margin  for 
operational  safety,  would  be  used  as  a 
basis  for  determining  the  thrust 
available  for  the  landing  climb 
requirement.  In  the  proposed  special 
condition,  the  initial  thrust  level  at  the 
start  of  the  8-second  spool-up  time 
would  be  the  thrust  for  a  stabilized 
approach  at  a  flight  path  angle  2  degrees 
steeper  than  the  desired  flight  path 
angle.  This  thrust  level  would  account 
for  thrust  variations  during  the 
approach  and  conservatively  represent 
the  initial  thrust  level. 

This  proposed  special  condition 
would  be  applicable  only  when  the 
following  design  features  are  present: 

•  At  no  time  in  the  landing  configuration 
should  the  thrust  be  reduced  to  idle. 

•  A  backside  control  technique  must  be 
used  such  that  a  thrust  reduction  is  not  used 
to  reduce  the  rate  of  descent  at  touchdown. 

•  Procedures  must  be  provided  in  the 
Airplane  Flight  Manual  to  deSne  the  proper 
technique  for  flight  path  angle  adjustments 
during  approach  and  landing. 

•  The  airplane  must  have  DLC  spoilers  or 
other  aerodynamic  means  of  making  down 
path  angle  adjustments  without  thrust 
reduction. 
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•  Throttle  movement  should  activate  a 
short-term  aerodynamic  surface  motion  in 
order  to  provide  a  high  level  of  control 
feedback  and  to  avoid  excessive  throttle 
adjustments. 

•  The  airplane  and  engine  state  (e.g., 
^airplane  weight  and  engine  bleed 
configuration)  and  operating  conditions  (e.g., 
pressure  altitude  and  temperature]  should  be 
the  most  critical  combination  relative  to  the 
thrust  level  used  to  show  compliance  with 
this  special  condition. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
McDonnell  Douglas  Model  MD-17 
series  airplanes.  Should  McDonnell 
Douglas  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feattues,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  afiiects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  to  use  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701, 
44702,  44704. 

The  Proposed  Special  Conditioiu 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for 
McDonnell  Douglas  Model  MD-17 
series  airplanes: 

1.  Stall  Speeds  and  Minimum  Operating 
Speeds 

(a)  In  addition  to  the  general 
definitions,  abbreviations,  and  symbols 
provided  in  §§  1.1  and  1.2,  this  special 
condition  relies  on  the  following 
additional  definitions,  abbreviations, 
and  symbols: 

"  Reference  flight  path  angle  means 
-3  degrees  for  a  normal  approach,  and 
the  shallower  of -5  degrees  or  the  flight 
path  angle  restilting  from  a  1000  feet  per 
minute  rate  of  descent  for  a  steep 
approach." 

"VsR  means  reference  stall  speed." 

"VsRpwR  means  power-on  reference 
stall  speed." 

"VsRo  means  reference  stall  speed  in 
the  landing  configuration." 


"VsROPWR  means  power-on  reference 
stall  speed  in  the  landing 
configuration." 

"VsRi  means  reference  stall  speed  in 
a  specific  configuration." 

'  VsRipwR  means  power-on  reference 
stall  speed  in  a  specific  configuration." 

"Vref  means  reference  landing 
speed." 

"Vffo  means  final  takeoff  speed." 

"Vsw  means  speed  at  which  onset  of 
natural  cr  artificial  stall  warning 
occxus." 

(b)  In  lieu  of  compliance  with 
§  25.103,  the  following  applies: 

(1)  The  reference  stall  speed,  Vsr,  is    . 
a  calibrated  airspeed  as  defined  in 
paragraph  (3)  below.  Vsr  is  determined 
with — 

(i)  Engines  idling,  or,  if  that  resultant 
thrust  causes  an  appreciable  decrease  in 
stalling  speed,  not  more  than  zero  thrust 
at  the  stall  speed; 

(ii)  The  airplane  in  other  respects 
(such  as  flaps  and  landing  gear)  in  the 
condition  existing  in  the  test  in  which 
Vsr  is  being  used; 

(iii)  The  weight  used  when  Vsr  is 
being  tised  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard; 

(iv)  The  center  of  gravity  position  that 
results  in  the  highest  value  of  reference 
stall  speed;  and 

(v)  The  airplane  trimmed  for  straight 
flight  at  a  speed  selected  by  the 
applicant,  but  not  less  than  1.13  Vsr  and 
not  greater  than  1.30  Vsr. 

(2)  Starting  from  the  stabilized  trim 
condition,  apply  elevator  control  to 
decelerate  the  airplane  so  that  the  speed 
reduction  does  not  exceed  one  knot  per 
second. 

(3)  The  reference  stall  speed,  Vsr,  may 
not  be  less  than  a  1-g  stall  speed,  which 
is  a  calibrated  airspeed  determined  in 
the  stalling  maneuver  and  expressed  as: 

Vcn   =  Vp  / 

Where: 

VcLMAx  =  Speed  occiuring  when  lift 

coefficient  is  first  a  maximum;  and 
uzw  =  Flight  path  normal  load  factor 

(not  greater  than  1.0)  at  Vclmax- 

(4)  The  power-on  reference  stall 
speed,  VsRFWR,  is  a  calibrated  airspeed 
as  defined  in  paragraph  (6)  below. 
VsRpwR  is  determined  with — 

(i)  The  critical  engine  inoperative  and 
the  power  or  thrust  setting  on  the 
remaining  engines  at  the  minimum 
power  or  thrust  level  appropriate  for  the 
flight  condition  used  to  show 
compliance  vfith  a  required 
performance  standard; 

(ii)  The  airplane  in  other  respects 
(such  as  flaps  and  landing  gear)  in  the 
condition  existing  in  the  test  in  which 
VsRPWR  is  being^used; 

(iii)  The  weight  used  when  Vsrpwr  is 
being  used  as  a  foctor  to  determine 


compliance  with  a  required 
performance  standard; 

(iv)  The  center  of  gravity  position  that 
results  in  the  highest  value  of  the 
power-on  reference  stall  speed;  and 

(v)  The  airplane  trimmed  for  straight 
flight  at  a  speed  selected  by  the 
applicant,  but  not  less  than  1.18  Vsrpwr 
and  not  greater  than  1.36  Vsrpwr- 

(5)  Starting  from  the  stabilized  trim 
condition,  apply  elevator  control  to 
decelerate  the  airplane  so  that  the  speed 
reduction  does  not  exceed  one  knot  per 
second. 

(6)  The  power-on  reference  stall 
speed,  Vsrpwr,  may  not  be  less  than  a 
1-g  power-on  stall  speed,  which  is  a 
calibrated  airspeed  determined  in  the 
stalling  maneuver  and  expressed  as: 


^SRpwr-Vmax'>/°^ 
Where: 

VcLMAx  =  Speed  occiuring  when  lift 
coefficient  is  first  a  maximum;  and 

Dzw  =  Flight  path  normal  load  factor 
(not  greater  than  1.0)  at  Vclmax- 

(c)  In  lieu  of  compliance  with 

§  25.107(b),  the  following  applies: 
V2MIN.  in  terms  of  calibrated  airspeed, 
may  not  be  less  than — 

(1)  1.03  Vsr; 

(2)  1.18  VsR,,w«.  with  the  operative 
engines  at  the  minimum  thrust  or  power 
existing  at  any  point  in  the  takeoff  path; 
and 

(3)  1.10  times  Vmc  established  imder 
§25.149. 

(d)  In  addition  to  compliance  with 
§§  25.107(c)(1)  and  (c)(2),  the  following 
also  applies:  A  speed  that  provides  the 
maneuvering  capability  specified  in 
paragraph  (k)  below. 

(e)  In  addition  to  compliance  with 
§§  25.107(a)  through  (f),  the  following 
also  applies:  Vfto.  in  terms  of  calibrated 
airspeed,  must  be  selected  by  the 
applicant  to  provide  at  least  the  gradient 
of  climb  required  by  paragraph  (h) 
below,  but  may  not  be  less  than — 

(1)  1.18  Vsr;  and 

(2)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
paragraph  (k)  below. 

(f)  In  lieu  of  compliance  with 

§  25.111(a),  the  following  applies:  The 
takeoff  path  extends  from  a  standing 
stari  to  a  point  in  the  takeoff  at  which 
the  airplane  is  1,500  feet  above  the 
takeoff  siuface,  or  at  which  the 
transition  from  the  takeoff  to  the  en 
route  configtuation  is  completed  and 
Vfto  is  reached,  whichever  point  is 
higher.  In  addition — 

(1)  The  takeoff  path  must  be  based  on 
the  procediues  prescribed  in  §  25.101(f); 
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(2)  The  airplane  must  be  accelerated 
on  the  ground  to  Vef>  at  which  point  the 
critical  engine  must  be  made 
inoperative  and  remain  inoperative  for 
the  rest  of  the  takeoff;  and 

(3)  After  reaching  Vef>  the  airplane 
must  be  accelerated  to  V2. 

(g)  In  lieu  of  compliance  with  §25.119 
(b),  the  following  applies:  A  climb  speed 
of  not  more  than  Vref- 

(h)  In  lieu  of  compliance  with 
§  25.121(c),  the  following  applies: 

Final  takeoff.  In  the  en  route 
configuration  at  the  end  of  the  takeoff 
path  determined  in  accordance  with 
§  25.111,  the  steady  gradient  of  climb 
may  not  be  less  than  1.2  percent  for  two- 
engine  airplanes,  1.5  percent  for  three- 
engine  airplanes,  and  1.7  percent  for 
four  engine  airplanes,  at  Vpio  and 
with — 

(1)  The  critical  engine  inoperative  and 
the  remaining  engines  at  the  available 
maximimi  continuous  power  or  thrust; 
and 

(2)  The  weight  equal  to  the  weight 
existing  at  the  end  of  the  takeoff  path, 
determined  under  §  25.111. 

(i)  In  lieu  of  compliance  with 
§  25.121(d),  the  following  applies: 

Approach.  In  a  configuration 
corresponding  to  the  normal  all-engines- 


operating  procedure  in  which  Vsr„„  for 
this  configuration,  with  the  operative 
engines  at  the  minimum  thrust  or  power 
existing  at  any  point  in  the  go-around, 
does  not  exceed  110  percent  of  the 
VsRpwR  for  the  related  all-engines- 
operating  landing  configuration,  with 
the  operative  engines  at  the  power  or 
thrust  setting  for  approach  at  the 
reference  flight  path  angle  at  Vref,  the 
steady  gradient  of  climb  may  not  be  less 
than  2.7  percent  with — 

(1)  The  critical  engine  inoperative,  the 
remaining  engines  at  the  go-around 
power  or  thrust  setting; 

(2)  The  maximum  landing  weight; 

(3)  A  climb  speed  established  in 
connection  with  normal  landing 
procedures,  but  not  more  than  1.4  Vsr,,wr 
with  the  operative  engines  at  the 
minimum  power  or  thrust  setting 
existing  at  any  point  in  the  go-around; 
and 

(4)  The  landing  gear  retracted, 
(j)  In  lieu  of  compliance  with 

§  25.125(a)(2),  the  following  applies:  A 
stabilized  approach,  with  a  calibrated 
airspeed  of  not  less  than  Vref  or  Vmcl. 
whichever  is  greater,  must  be 
maintained  down  to  the  50  foot  height. 
Vref  may  not  be  less  than — 
(1)  1.03  VsRo; 


(2)  1.20  VsR(VwR  with  the  operative 
engines  at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 

(3)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  20  knot  equivalent  airspeed 
vertical  gust  with  all  engines  operating 
at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 

(4)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  15  knot  equivalent  airspeed 
vertical  gust  with  the  critical  engine 
inoperative  at  the  power  or  thrust 
setting  for  approach  at  the  reference 
flight  path  angle:  and 

(5)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
paragraph  (k)  below. 

(k)  In  addition  to  compliance  with 
§  25.143,  the  following  applies:  The 
maneuvering  capabilities  in  a  constant 
speed  coordinated  turn,  as  specified  in 
the  table  below,  must  be  firee  of  stall 
warning  or  other  characteristics  that 
might  interfere  with  normal 
maneuvering. 

BILLING  CODE  4910-13-U 
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CONFIG- 
URATION 

SPEED 

MANEUVERING 
BANK  ANGLE 

THRUST 

REPRESENTATIVE 

OF 

TAKEOFF 

Vj 

30° 

ASYMMETRIC 
<'>WAT-LIMirED 

TAKEOFF 

^Vj  +  xx 

40° 

ALL-ENGINES- 

OPERATING 

<'>CLIMB 

EN  ROUTE 

VpTO 

40° 

ASYMMETRIC 
^'^AT-LIMITED 

LANDING 

^RJEF 

40° 

SYMMETRIC  FOR 

APPROACH  AT  THE 

REFERENCE  APPROACH 

<*^LIGHT  PATH  ANGLE 

(1)  A  coinbination  of  Weight,  Altitude  and  Temperature  (WAT)  such  that  the  dinist  or  powo: 
setting  produces  the  minimum  climb  gradient  specified  in  §  25.121  for  the  flight  condition. 

(2)  Airspeed  approved  for  all-engines-operating  initial  climb. 

(3)  That  thnistor  power  setting  which,  in  the  event  of  failure  of  die  critical  engine  and  widiout 
any  crew  action  to  adjust  the  thrust  or  power  of  the  remaining  engines,  would  result  in  die  thrust 
or  power  specified  for  the  takeoff  condition  at  Vj,  or  any  lesser  thrust  or  power  setting  that  is  used 
for  all-engines-operating  initial  climb  procedures. 

(4)  Thrust  may  be  adjusted  during  the  maneuver  to  maintain  the  reference  approach  flight  padi 
angle. 


BHJJNG  CODE  4910-1»-C 

(1)  In  lieu  of  compliance  with 
§  25.145(a),  the  following  applies:  It 
must  be  possible  at  any  speed  between 
the  trim  speed  prescribed  in  paragraph 
(b)(l)(v),  or  (b)(4)(v),  of  this  special 
condition  for  flaps  extended 
configurations,  and  the  niinimiim  speed 
obtained  in  conducting  a  stalling 
maneuver,  to  pitch  the  nose  downward 
so  that  the  acceleration  to  this  selected 
trim  speed  is  prompt  with — 

(1)  The  airplane  trimmed  at  the  speed 
prescribed  in  paragraph  (b)(l)(v)  of  this 
special  condition  for  flaps  retracted 
configurations,  or  as  prescribed  in 
paragraph  (b)(4)(v)  of  this  special 
conctition  for  flaps  extended 
configurations; 

(2)  The  landing  gear  extended; 

(3)  The  wing  flaps — 
(i)  retracted,  and 
(ii)  extended;  and 

(4)  Power — 

(i)  off  with  the  flaps  retracted  and, 
with  the  flaps  extended,  with  all 
engines  operating  at  the  minimum 
power  or  thrust  level  consistent  with 


that  used  to  determine  the  power-on 
reference  stall  speeds;  and 

(ii)  at  maximum  continuous  power  on 
the  engines. 

(m)  fin  lieu  of  compliance  with 
§  25.145(b)(2),  the  following  applies: 
Repeat  paragraph  (b)(1)  of  this  section, 
except  begin  with  the  flaps  fully 
extended  and  all  engines  at  the 
minimum  power  or  thrust  level 
consistent  with  that  used  to  determine 
the  power-on  reference  stall  speed  for 
that  flap  position,  and  then  retract  the 
flaps  as  rapidly  as  possible. 

(n)  In  lieu  oi  compliance  with 
§  25.145(b)(5),  the  following  applies: 
Repeat  paragraph  (b)(4)  of  this  section, 
except  with  the  flaps  extended  and  all 
engines  at  the  miniTnnin  poww  or  thrust 
level  consistent  with  that  used  to 
determine  the  reference  power-on  stall 
speed. 

(o)  In  lieu  of  compliance  with 
§  25.145(b)(6),  the  following  applies: 
With  all  engines  at  the  minimum  power 
or  thrust  level  consistent  with  that  used 
to  determine  the  reference  power-on 
stall  speed,  flaps  extended,  and  the 
airplane  trimmed  at  1.3  Vsripw.,  obtain 


and  maintain  airspeeds  between  Vsw, 
and  either  1.6  VsRinnt  or  Vfe.  whichever 
is  lower. 

(p)  In  lieu  of  compliance  with 
§  25.161(c)(2),  the  following  applies:  A 
glide  with  the  landing  gear  extended, 
the  most  unfavorable  center  of  gravity 
position  approved  for  landing  with  the 
maximum  landing  weight,  and  the  most 
unfavorable  center  of  gravity  position 
approved  for  landing,  regardless  of 
weight  with  the  wing  flaps — 

(1)  retracted  with  power  off  at  a  speed 
of  1.3  VsRi,and 

(2)  extended  with  all  engines  at  the 
minimum  power  or  thrust  level 
consistent  with  that  used  to  determine 
the  power-on  reference  stall  speed  at  a 
speed  of  1.3  Vsripwr- 

(q)  In  lieu  of  compliance  with 
§  25.175(d)(4).  the  following  applies:  All 
engines  at  the  minimum  power  or  thrust 
level  consistent  with  that  used  to 
determine  the  power-on  reference  stall 
speed. 

(r)  In  lieu  of  compliance  with 
§  25.175(d)(5),  the  following  applies: 
The  airplane  trimmed  at  1.3  Vsropwr. 
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(s)  In  lieu  of  the  speeds  given  in  the 
following  part  25  requirements,  comply 
with  the  speeds  as  follows: 

§§  25.145(b)(1)  and  (b)(4).  1.3  Vsr,,  in 
lieu  of  1.4  Vsi. 

§  25.145(b)(1),  30  percent,  in  lieu  of 
40  p^ent. 

§  25.145(b)(1).  power-on  reference 
stall  speed,  in  lieu  of  stalling  speed. 

§  25.145(c),  1.08  VsRi,  in  lieu  of  1.1 
Vsi. 

§  25.145(c),  1.18  VsR,pw«.  in  lieu  of  1.2 
Vs.. 

§  25.147(a),  (a)(2),  (c).  and  (d),  1.3 
VsRi,  in  lieu  of  1.4  Vsi. 

§  25.149(c),  1.13  Vsr,  in  lieu  of  1.2  Vs. 

§  25.161(b),  (c)(1).  and  (c)(2),  1.3  Vsr,. 
or  1.3  VsRirwK  for  flaps  extended 
configiirations.  in  lieu  of  1.4  Vsi. 

§  25.161(c)(3).  1.3  VsRi,  in  lieu  of  the 
first  instance  of  1.4  Vsi,  and  1.3  VsRipw.. 
in  lieu  of  the  second  instance  of  1.4  Vsi. 

§ 25.161(d),  1.3  VsRi  in  lieu  of  1.4  Vsi. 

§  25.161(e)(3),  0.013  Vsro^  in  Ueu  of 
0.013  Vso2. 

§  25.175(a)(2),  (b)(1),  (b)(2),  and  (b)(3). 

1.3  VsRi.  in  lieu  of  1.4  Vsi. 
§25.175(b)(2)(ii),  (Vmo  +  1.3  Vsr,)/2, 

in  lieu  of  Vmo  +  14  Vsi/2. 

§  25.175(c),  Vsw  and  1.7  Vsri,„„  in 
lieuofl.l  Vsiandl.8Vsi.     ' 

§  25.175(c)(4),  1.3  VsRipwK.  in  Ueu  of 

1.4  Vsi. 

§  25.175(d),  Vsw  and  1.7  Vsrop„,  in 
lieu  of  1.1  Vso  and  1.3  Vse- 

§  25.177(c),  1.13  Vsr,,  or  1.18  Vsripw« 
for  flaps  extended  configiuations,  in 
lieuofl.2  Vsi. 

§  25.181(a)  and  (b),  1.13  Vsr,,  or  1.18 
VsRipwK  for  flaps  extended 
configurations,  in  lieu  of  1.2  Vs,. 

§  25.201(a)(2),  1.5  VsRipw,  (where 
VsRipwK  corresponds  to  the  power-on 
reference  stall  speed  with  flaps  in  the 
approach  position,  the  landing  gear 
retracted,  and  maximmn  landing 
weight),  in  lieu  of  1.6  Vsi  (where  Vs, 
corresponds  to  the  stalling  speed  with 
flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  maximum 
landing  weight). 

(t)  In  addition  to  compliance  with 
§§  25.201(a)(1)  and  (a)(2),  the  foUowing 
also  applies:  The  critical  engine 
inoperative  and  the  power  or  thrust 
setting  on  ttxe  remaining  engines  at  the 
minimiiin  power  Or  thrust  level 
appropriate  for  the  flight  condition  used 
to  show  compliance  with  a  required 
performance  standard. 

(u)  In  lieu  of  compliance  with 
§  25.207(b),  the  following  applies:  The 
warning  may  be  furnished  either 
through  the  inherent  aerodynamic 
qualities  of  the  airplane  or  by  a  device 
that  will  give  clearly  distinguishable 
indications  under  expected  conditions 
of  flight.  However,  a  visual  stall  warning 
device  that  requires  the  attention  of  the 


crew  within  the  cockpit  is  not 
acceptable  by  itself.  If  a  warning  device 
is  used,  it  must  provide  a  warning  in 
each  of  the  airplane  configurations 
prescribed  in  paragraph  (a)  of  this 
section  at  the  speed  prescribed  in 
paragraph  (v)(l)  and  (2)  below. 

(v)  In  lieu  of  compliance  with 
§  25.207(c),  the  following  applies: 

(1)  In  each  normal  coimgiuBtion  with 
the  flaps  retracted,  when  the  speed  is 
reduced  at  rates  not  exceeding  one  knot 
per  second,  stall  warning  must  begin  at 
a  speed,  Vsw,  exceeding  the  speed  at 
wUch  the  stall  is  identified  in 
accordance  with  §  25.201(d)  by  not  less 
than  five  knots  or  five  percent, 
whichever  is  greater.  Once  initiated, 
stall  warning  must  continue  until  the 
angle  of  attack  is  reduced  to 
approximately  that  at  which  stall 
warning  began. 

(2)  In  addition  to  the  requirement  of 
paragraph  (v)(l)  above,  when  the  speed 
is  reduced  at  rates  not  exceeding  one 
knot  per  second,  in  straight  flight  with 
engines  idling  and  at  the  center  of 
gravity  position  specified  in  paragraph 
(b)(l)(iv)  above.  Vsw,  in  each  normal 
configiuation  with  the  flaps  retracted, 
must  exceed  Vsr  by  not  less  than  three 
knots  or  three  percent,  whichever  is 
greater. 

(3)  In  each  normal  configiuatlon  with 
the  flaps  extended,  when  die  speed  is 
reduced  at  rates  not  exceeding  one  knot 
per  second,  stall  warning  must  begin  at 
a  speed,  Vsw,  exceeding  the  speed  at 
wlUch  the  stall  is  identified  in 
accordance  with  §  25.201(d)  by  not  less 
than  five  knots  or  five  percent, 
whichever  is  greater.  Once  initiated, 
stall  warning  must  continue  imtil  the' 
angle  of  attack  is  reduced  to 
approximately  that  at  which  stall 
warning  beean. 

(4)  In  admtion  to  the  requirement  of 
paragraph  (v)(3)  above,  when  the  speed 
is  reduced  at  rates  not  exceeding  one 
knot  per  second,  in  straight  flight  with 
the  critical  engine  inoperative  and  the 
power  or  thrust  setting  on  the  remaining 
engines  at  the  minimum  power  or  thrust 
level  appropriate  for  the  flight  condition 
used  to  show  compliance  with  a 
required  performance  standard,  and  at 
the  center  of  gravity  position  specified 
in  paragraph  (b){4)(i)  above,  Vsw.  in 
each  normal  configuration  with  the 
flaps  extended,  must  exceed  Vsr,^,,  by 
not  less  than  three  knots  or  three 
percent,  whichever  is  greater. 

(5)  In  slow-down  turns  with  at  least 
1.5g  load  foctor  normal  to  the  flight  path 
and  airspeed  deceleration  rates  greater 
than  2  knots  per  second,  with  the  flaps 
and  landing  gear  in  any  normal 
position,  the  stall  warning  margin  must 
be  sufficient  to  allow  the  pilot  to 


prevent  stalling  (as  defined  in 
§  25.201(d))  when  recovery  is  initiated 
not  less  than  one  second  ajfter  the  onset 
of  stall  warning.  Compliance  with  this 
requirement  must  be  demonstrated 
with — 

(i)  The  airplane  trimmed  for  straight 
flight  at  a  speed  of  1.3  Vsr  with  the  flaps 
retracted  or  1.3  Vsr,.wr  with  the  flaps 
extended;  and 

(ii)  The  power  or  thrust  necessary  to 
maintain  level  flight  at  1.3  Vsr  with  the 
flaps  retracted  or  1.3  Vsr,^  with  the 
flaps  extended. 

(w)  In  addition  to  compliance  with 
§  25.207(a)  and  paragraphs  (u)  and  (v) 
above,  the  following  applies:  Stall 
warning  must  also  be  provided  in  each 
abnormal  configuration  of  the  high  lift 
devices  likely  to  be  used  in  flight 
following  system  failures  (including  all 
configurations  covered  by  Airplane 
Flight  Manual  procedures). 

(x)  In  lieu  of  the  speeds  given  in 
§§  25.233(a)  and  25.237(a),  comply  with 
speeds  as  follows:  0.2  Vsropwk  In  lieu  of 
0.2  Vso. 

(y)  In  lieu  of  the  definition  of  V  in 
§  25.735(f)(2),  the  following  apply: 

V=Vref/1.3 

VREF=Airplane  steady  landing 
approach  speed,  in  knots,  at  the 
maximum  design  landing  weight  and  in 
the  landing  configuration  at  sea  level. 

(z)  In  lieu  of  compliance  with 
§  25.735(g),  the  following  applies:  The 
minimum  speed  rating  of  each  main 
wheel-brake  assembly  (that  is,  the  initial 
speed  used  in  the  dynamometer  tests) 
may  not  be  more  than  the  V  used  in  the 
determination  of  kinetic  energy  in 
accordance  with  paragraph  (f)  of  this 
section,  assuming  that  the  test 
procedures  for  wheel-brake  assemblies 
involve  a  specified  rate  of  deceleration, 
and,  thwefore,  for  the  same  amoimt  of 
kinetic  energy,  the  rate  of  energy 
absorption  (the  power  absorbing  ability 
of  the  brake)  varies  inversely  with  the 
initial  speed. 

(aa)  In  lieu  of  the  speeds  given  in  the 
following  part  25  requirements,  comply 
with  the  speeds  as  follows: 

§  25.773(b)(l)(i),  1.5  Vsr,,  in  lieu  of 
1.6  Vs,. 

§  25.1001(c)(1)  and  (c)(3),  1.3  Vsri,  in 
lieu  of  1.4  Vs,. 

§  25.1323(c)(1),  1.23  Vsr,,  in  lieu  of 
1.3  Vs,. 

§  25.1323(c)(2),  1.20  Vsropwr.  in  lieu  of 
1.3  Vso. 

§  25.1325(e),  1.20  Vsro,^,  in  lieu  of 
1.3  Vso.  and  1.7  Vsr,,  in  lieu  of  1.8  Vs,. 

2.  Head-up  Display  Used  as  a  Primary 
Flight  Display 

(a)  Display  Requirements. 
(1)  The  HUD  must  provide 
information  necessary  to  enable  rapid 
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pilot  interpretation  of  the  airplane's 
flight  state  and  position  during  all 
phases  of  flight.  This  information  shaU 
enable  the  flightcrew  to  manually 
control  the  airplane  and  monitor  the 
performance  of  the  automatic  flight 
control  system.  The  HUD  display  shall 
enable  manual  airplane  control  and 
including  guidance,  if  necessary,  diuing 
an  engine  failiue  during  any  phase  of 
flight.  The  monochrome  HUD  must 
equivalently  perform  the  intended 
function  of  conventional  color  primary 
flight  instruments  and  utilize  display 
featiu-es  that  compensate  for  the  lack  of 
color.  Operational  acceptability  of  the 
HUD  system  for  use  while  manually 
controlling  the  airplane  shall  be 
demonstrated  and  evaluated  by  the 
FAA.  This  task-oriented  demonstration 
will  evaluate  crew  workload  and  pilot 
compensation  for  normal,  abnormal, 
and  emergency  operations,  with  single 
and  miiltiple  failures  not  shown  to  be 
extremely  improbable  by  the  system 
safety  analysis,  and  is  extended  to  all 
HUD  display  formats,  unless  use  of 
specific  formats  is  prohibited  for 
specific  phases  of  flight. 

(2)  The  ciurent  mode  of  the  flight 
guidance/automatic  flight  control 
system  shall  be  clearly  annunciated  in 
the  HUD,  unless  it  is  displayed 
elsewhere  in  close  proximity  to  the 
HUD  field  of  view  and  shown  to  be 
equivalently  conspicuous.  Likewise, 
other  essential  information  and  alerts 
that  are  related  to  displayed  information 
and  may  require  immediate  pilot  action 
must  be  displayed  for  instant 
recognition.  Such  information, 
depending  on  the  phase  of  fli^t, 
includes  malfunctions  of  primary  data 
sources,  guidance  and  control,  and 
excessive  deviations  that  require  a  go- 
around  maneuver. 

(3)  If  a  windshear  detection  system  or 
a  traffic  alert  and  collision  avoidance 
system  (TCAS)  is  installed,  the  guidance 
will  be  provided  on  the  HUD.  ^en  the 
ground  proximity  warning  system 
detects  excessive  terrain  closure, 
appropriate  annunciations  are  displayed 
on  the  HUD.  Additional  warnings  and 
annunciations  that  are  required  to  be  a 
part  of  these  systems,  and  are  normally 
required  as  part  of  the  approved  design 
to  be  in  the  pilot's  primary  field  of  view 
(i.e.,  the  line  of  vision  when  looking 
forward  along  the  flight  path),  must 
renudn  in  the  pilot's  primary  field  of 
view  when  utilizing  die  HUD  for  flight 
information. 

(4)  Symbols  must  appear  clean- 
shaped,  clear,  and  expUcit.  Lines  must 
be  narrow,  sharp-edged,  and  without 
halo  or  aliasing.  Symbols  must  be  stable 
with  no  discernible  flicker  or  jitter. 


(5)  The  optical  qualities 
(accommodation,  luminance,  vergence) 
of  the  HUD  shall  be  imiform  across  the 
entire  field  of  view.  When  viewed  by 
both  eyes  from  any  off-center  position 
within  the  eyebox,  non-uniformities 
shall  not  produce  perceivable 
differences  in  binooilar  view. 

(6)  For  all  phases  of  flight,  the  HUD 
must  update  the  positions  and  motions 
of  primary  control  symbols  with 
sufficient  rates  and  latencies  to  support 
satisfactory  manual  control 
performance. 

(7)  The  HUD  display  must  present  all 
information  in  a  clear  and  imambiguous 
manner.  Display  clutter  must  be 
minimized.  The  HUD  symbology  must 
not  interfere  with  the  pilots'  forward 
view,  ability  to  visually  maneuver  the 
airplane,  acquire  opposing  traffic,  and 
see  the  runway  environment.  Critical 
and  essential  data  elements  of  primary 
flight  displays  must  not  be  removed  by 
any  declutter  function.  Changes  in  the 
display  format  and  primary  flight  data 
arrangement  should  be  minimized  to 
prevent  confusion  and  to  enhance  the 
pilots'  ability  to  interpret  vital  data. 

(8)  The  content,  arrangement,  and 
format  of  the  information  must  be 
sufficiently  compatible  with  the  head 
down  displays  to  preclude  pilot 
confusion,  misinterpretation,  or 
excessive  cognitive  workload. 
Immediate  transition  between  the  two 
displays,  whether  required  by 
navigation  duties,  failiu^  conditions, 
unusual  airplane  attitudes,  or  other 
reasons,  must  not  present  difficulties  in 
data  interpretation  or  delays/ 
interruptions  in  the  crew's  ability  to 
manually  control  the  airplane  or  to 
monitor  the  automatic  ffight  control 
system. 

(9)  The  HUD  display  must  enable  the 
flightcrew  to  immediately  recognize  and 
perform  a  safe  recovery  from  imusual 
airplane  attitudes.  This  capability  must 
be  shown  in  a  simulator  and  on  the 
airplane  for  all  foreseeable  modes  of 
upset.  However,  "comer  conditions" 
(i.e.,  test  conditions  where  more  than 
one  attitude  parameter  is  at  its  extreme 
value)  may  be  demonstrated  in  the 
simiUator.  Foreseeable  modes  of  upset 
include — 

(i)  flightcrew  mishandling; 

(ii)  autopilot  failure  (including 
"slowovers"  which  are  slowly 
developing  changes  in  attitude  that  do 
not  create  forces  directly  felt  by  the 
pilot,  and  are  only  detectable  by  pilot 
reference  to  the  flight  instruments  or 
automatic  alerts);  and 

(iii)  turbulence/gust  encoimters. 

(b)  Installation  Requirements. 

(1)  The  arrangement  of  HUD  display 
controls  must  be  visible  to  and  within 


reach  of  the  pilot  fittm  any  normal 
seated  position.  The  position  and 
movement  of  the  controls  must  not  lead 
to  inadvertent  operation.  The  HUD 
controls  must  be  illuminated  to  be 
visible  for  all  normal  cockpit  lighting 
conditions,  and  must  not  create  any 
objectionable  reflections  on  the  HUD  or 
other  flight  instruments. 

(2)  The  HUD  combiner  brightness 
must  be  controllable  to  ensure 
uninterrupted  visibility  of  all  displayed 
information  in  the  presence  of 
dynamically  changing  background 
(ambient)  lighting  conditions.  If 
automatic  control  of  HUD  brightness  is 
not  provided,  it  must  be  shown  that  a 
single  setting  is  satisfactory.  When  the 
HUD  brightness  level  is  changed,  the 
relative  liuninance  of  each  displayed 
symbol,  character,  or  data  shall  vary 
smoothly.  In  no  case  shall  any  selectable 
brightness  level  allow  any  information 
to  be  invisible  while  other  data  remains 
discernible.  There  shall  be  no 
objectionable  brightness  transients 
when  switching  between  manual  and 
automatic  control.  The  HUD  data  shall 
be  visible  in  lighting  conditions  from  0 
fL  to  10,000  fL.  If  certain  lighting 
conditions  prevent  the  crew  bom  seeing 
and  interpreting  HUD  data  (for  example, 
flying  directly  toward  the  sun), 
accommodation  must  be  provided  to 
permit  the  crew  to  make  a  ready 
transition  to  the  head  down  displays. 

(3)  To  the  greatest  extent  practicable, 
the  HUD  controls  must  be  integrated 
with  other  controls,  including  the  ffight 
director,  to  minimize  the  crew  workload 
associated  with  HUD  operation  and  to 
ensure  ffightcrew  awareness  of  engaged 
flight  guidance  modes. 

(4)  The  visibility  of  the  HUD  and  the 
primary  flight  information  displayed  is 
paramount  to  the  HUD's  ability  to 
perform  its  intended  function  as  a 
primary  flight  display.  The  fundamental 
requirements  for  instrument 
arrangement  and  visibility  specffied  in 
§§  25.1321,  25.773,  and  25.777  apply  to 
these  devices. 

The  design  eyebox  should  be  laterally 
and  vertically  centered  around  the 
respective  pilot's  design  eye  position, 
and  should  be  large  enough  that  the 
minimum  monocular  field  of  view  is 

visible  at  the  following  miniTnnm 

displacements  bom  the  cockpit  design 
eye  position: 

Lateral:  1.5  inches  left  and  right 
Vertical:  1.0  inches  up  and  down 
Longitudinal:  2.0  inches  fore  and  aft 

The  HUD  installation  must 
accommodate  pilots  bom  5'2"  to  6'3" 
tall,  seated  with  seat  belts  fastened  and 
positioned  at  the  design  eye  position 
(ref.  §  25.777(c)).  Larger  eyebox 
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dimensions  may  be  required  for  meeting 
operational  requirements  for  use  as  a 
full  time  primary  flight  display. 
Operational  suitability  and  compliance 
with  the  requirements  of  the  above  cited 
regulations  must  be  demonstrated  and 
evaluated  by  the  FAA.  The  design  eye 
position  must  comply  with  the  above 
cited  regulations. 

(5)  Notwithstanding  compliance  with 
the  minimum  eyebox  dimensions  given 
above,  the  HUD  eyebox  must  be  large 
enough  to  serve  as  a  primary  flight 
display  without  inducing  adverse  effects 
on  pilot  vision  and  fatigue.  Use  of  the 
HUD  system  shall  not  place 
physiologically  biu-densome  limitations 
on  head  position.  There  must  be  no 
adverse  physiological  effects  of  long 
term  use  of  the  HUD  system,  such  as 
fatigue  or  eye  strain,  that  force  the  pilot 
to  revert  to  the  HDD.  Long  term  use  is 
considered  four  hours  of  continuous  use 
of  the  HUD,  or  multiple  flights  per  day 
with  eight  or  more  hours  of  use. 

(c)  System  Requirements. 

(1)  The  HUD  system  must  be  shown 
to  perform  its  intended  function  as  a 
primary  flight  display  during  all  phases 
of  flight.  The  normal  operation  of  the 
HUD  system  cannot  adversely  affect,  or 
be  adversely  affected  by,  other  airplane 
systems.  Malfunctions  of  the  HUD 
system  that  cause  loss  of  all  primary 
flight  information,  including  that 
displayed  on  the  HUD  and  head  down 
instnmients,  shall  be  extremely 
improbable. 

(2)  The  classification  of  the  HUD 
system's  failure  to  display  flight 
information  and  navigation  information, 
as  applicable  to  the  airplane  type 
design,  including  the  potential  to 
display  hazardously  misleading 
information,  must  be  assessed  according 
to  §§  25.1309  and  25.1333.  All 
alleviating  flightcrew  actions  that  are 
considered  in  the  HUD  safety  analysis 
must  be  validated  diuing  testing  for 
incorporation  in  the  airplane  flight 
manual  procedures  section  or  for 
inclusion  in  type-specific  training.  The 
failure  cases  discussed  below,  which 
consider  the  entire  suite  of  cockpit 
displays  of  each  flight  parameter, 
hazardously  misleading  failures  are,  by 
definition,  not  associated  with  a  suitable 
warning. 

(i)  Attitude.  Display  of  attitude  in  the 
cockpit  is  a  critical  function.  Loss  of  all 
attitude  display,  including  standby 
attitude,  is  classified  as  a  catastrophic 
failure  and  must  be  extremely 
improbable.  Loss  of  primary  attitude 
display  for  both  pilots  is  classified  as  a 
major  failure  and  must  be  improbable. 
Display  of  hazardously  misleading  roll 
or  pitch  attitude  simultaneously  on  the 
primary  attitude  displays  for  both  pilots 


is  classified  as  a  catastrophic  failure  and 
must  be  extremely  improbable.  Display 
of  hazardously  misleading  roll  or  pitch 
attitude  on  any  single  primary  attitude 
display  is  classified  as  a  major  failure 
and  must  be  improbable. 

(ii)  Airspeed.  Display  of  airspeed  in 
the  cockpit  is  a  critical  function.  Loss  of 
all  airspeed  display,  including  standby, 
is  classified  as  a  catastrophic  failure  and 
must  be  extremely  improbable.  Loss  of 
primary  airspeed  display  for  both  pilots 
is  classified  as  a  major  failiu-e  and  must 
be  improbable.  Displaying  hazardously 
misleading  airspeed  simultaneously  on 
both  pilots'  displays,  coupled  with  the 
loss  of  stall  warning  or  overspeed 
warning  functions,  is  classified  as  a 
catastrophic  failure  and  must  be 
extremely  improbable. 

(iii)  Barometric  Altitude.  Display  of 
altitude  in  the  cockpit  is  a  critical 
function.  Loss  of  all  altitude  display, 
including  standby,  is  classified  as  a 
catastrophic  failure  and  must  be 
extremely  improbable.  Loss  of  primary 
altitude  display  for  both  pilots  is 
classified  as  a  major  failure  and  must  be 
improbable.  Displaying  hazardously 
misleading  altitude  simultaneously  on 
both  pilots'  displays  is  classified  as  a 
catastrophic  failure  and  must  be 
extremely  improbable. 

(iv)  Vertical  Speed.  Display  of  vertical 
speed  in  the  cockpit  is  an  essential 
function.  Loss  of  vertical  speed  display 
to  both  pilots  is  classified  as  a  major 
failure  and  must  be  improbable. 

(v)  Slip/Skid  hidication.  The  slip/skid 
or  side  slip  indication  is  an  essential 
function.  Loss  of  this  function  to  both 
pilots  is  classified  as  a  major  failure  and 
must  be  improbable.  Simiiltaneously 
misleading  slip/skid  or  side  slip 
information  to  both  pilots  is  classified 
as  a  major  failure  and  must  be 
improbable. 

(vi)  Heading.  Display  of  stabilized 
heading  in  the  cockpit  is  an  essential 
function.  Displaying  hazardously 
misleading  heading  information  on  both 
pilots'  primary  displays  is  classified  as 
a  major  failure  and  must  be  improbable. 
Loss  of  stabilized  heading  in  the  cockpit 
is  classified  as  a  major  failure  and  must 
be  improbable.  Loss  of  all  heading 
information  in  the  cockpit  is  classified 
as  a  catastrophic  failure  and  must  be 
extremely  improbable. 

(vii)  Navigation.  Display  of  navigation 
information  (excluding  heading, 
airspeed,  and  clock  data)  in  the  cockpit 
is  an  essential  function.  Loss  of  all 
navigation  information  is  classified  as  a 
major  failiu«  and  must  be  improbable. 
Displaying  hazardously  misleading 
navigational  or  positional  information 
simultaneously  on  both  pilots'  displays 
is  classified  as  a  major  failure  and  must 


be  improbable.  However,  the 
nonrestorable  loss  of  the  combination  of 
all  navigation  and  communication 
functions  is  classified  as  a  catastrophic 
failure  and  must  be  extremely 
improbable. 

(viii)  Crew  Alerting  Displays.  Loss  of 
crew  alerting  for  essential  functions  is 
classified  as  a  major  failure  and  must  be 
improbable.  Display  of  hazardously 
misleading  crew  alerting  messages  is 
classified  as  a  major  failure  and  must  be 
improbable. 

(3)  The  display  of  hazardously 
misleading  information  on  more  than 
one  primary  flight  display  is  classified 
as  a  catastrophic  failure  and  must  be 
extremely  improbable;  therefore,  the 
HUD  system  software  which  generates, 
displays,  or  affects  the  generation  or 
display  of  primary  flight  information 
shall  be  developed  to  Level  A 
requirements,  as  specified  by  RTCA 
Document  DO-178B,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification,"  or  similar 
processes  that  provide  equivalent 
product  and  compliance  data. 
Monitoring  software  shown  to  have  no 
ability  to  generMe,  display,  or  affect  the 
generation  or  display  of  primary  flight 
information,  and  which  has  the 
capability  to  command  shutdown  of  the 
HUD  system,  shall  be  developed  to  no 
less  rigor  than  that  defined  for  Level  C, 
or  criticality  as  determined  by  a  safety 
assessment  of  the  HUD  system. 

(4)  The  HUD  system  must  monitor  the 
position  of  the  combiner  and  provide  a 
warning  to  the  crew  when  the  combiner 
position  is  such  that  conformal  symbols 
will  be  hazardously  misaligned. 

(5)  The  HUD  system  must  be  shown 
to  comply  with  the  high  intensity 
radiated  fields  certification 
requirements  of  Special  Condition  No. 
3. 

3.  Protection  From  Unwanted  Effects  of 
High  Intensity  Radiated  Fields 

(a)  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensiu^  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

(b)  For  the  purpose  of  this  special 
condition,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
fedlure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Discussion:  With  the  trend  toward 
increased  power  levels  £rom  ground- 
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based  transmitters,  plus  the  advent  of 
space  and  satellite  communications, 
coupled  with  electronic  command  and 
control  of  the  airplane,  the  immunity  of 
critical  digital  avionics  systems  to  HIRF 
must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiuthermore,  couplhig  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiues  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  tmeat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Field  strength  (votts 

Frequency 

per  meter) 

Peak 

Average 

10  KHz-100  KHz 

30 

30 

lOOKHz-SOGKHz  .... 

40 

30 

500  KHz-2  MHz  

30 

30 

2  MHz-30  MHz 

190 

190 

30  MHz-70  MHz 

20 

20 

70  MHz-100  MHz 

20 

20 

100  MHz-200  MHz  ... 

30 

30 

•    Frequency 

Field  strength  (votts 
per  meter) 

Peak 

Average 

200  MHz-400  MHz  ... 
400  MHz-700  MHz  ... 

700  MHz-1  GHz 

1  GHz-2  GHz 

30 

80 

690 

970 

1570 

7200 

130 

2100 

500 

780 

30 

80 

240 

70 

2  GHz-4  GHz 

350 

4  GHz-€  GHz  

300 

6  GHz-8  GHz 

80 

8  GHz-12  GHz  

12GHZ-18GHZ 

18  GHz-40  GHz  

80 

330 

20 

4.  Interaction  of  Systems  and  Structures 

(a)  General.  Airplanes  equipped  with 
systems  that  affect  structural 
performance,  either  directly  or  as  a 
result  of  a  failure  or  malfunction,  must 
accoimt  for  the  influence  of  these 
systems  and  their  feilure  conditions  in 
showing  compliance  with  the 
requirements  of  subparts  C  and  D  of  part 
25.  The  following  criteria  must  be  used 
to  evaluate  the  structural  performance  of 
airplanes  equipped  with  flight  control 
systems,  autopilots,  stability 
augmentation  systems,  load  alleviation 
systems,  flutter  control  systems,  and 
fuel  management  systems:  If  these 
criteria  are  used  for  other  systems,  it 
may  be  necessary  to  adapt  the  criteria  to 
the  specific  system. 

(b)  System  fully  operative.  With  the 
system  fully  operative,  the  following 
apply: 

u)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 
systems  from  all  the  limit  conditions 
specified  in  subpart  C,  taking  into 
account  any  special  behavior  of  such . 
systems  or  associated  functions  or  any 
effect  on  the  structuiral  performance  of 
the  airplane  that  may  occur  up  to  the 


limit  loads.  In  particular,  any  significant 
nonlinearity  (rate  of  displacement  of 
control  surface,.thresholds,  or  any  other 
system  nonlinearities)  must  be 
accoimted  for  in  a  realistic  or 
conservative  way  when  deriving  limit 
loads  from  limit  conditions. 

(2)  The  airplane  must  meet  the 
strength  requirements  of  part  25  (static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
from  the  limit  loads  defined  in 
paragraph  (b)(1)  above.  The  effect  of 
nonlinearities  must  be  investigated 
beyond  limit  conditions  to  ensure  the 
behavior  of  the  systems  presents  no 
anomaly  compared  to  the  behavior 
below  limit  conditions.  However, 
conditions  beyond  limit  conditions 
need  not  be  considered  when  it  can  be 
shown  that  the  airplane  has  design 
features  that  make  it  impossible  to 
exceed  those  limit  conditions. 

(3)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 
§  25.629. 

(c)  System  in  the  Failure  Condition. 
For  any  system  failiue  condition  not 
shown  to  be  extremely  improbable,  the 
following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
from  1-g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occiuring  at  the 
time  of  failure  and  immediately  after 
failiue.  The  airplane  must  be  able  to 
withstand  these  loads,  multiplied  by  an 
appropriate  fector  of  safety  that  is 
related  to  the  probability  of  occurrence 
of  the  failure.  The  factor  of  safety  (F.S.) 
is  defined  in  Figure  1. 

BHXWO  CODE  4910-13-U 


1.50 

F.S. 
1.25 


Figure  1 
Factor  of  Safety  at  Time  of  Occurrence 


10" 


10" 


1.0 


P:  -  Probability  of  occurrence  of  failure  mode  j  (per  hour) 
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(i)  These  loads  must  also  be  used  in 
the  damage  tolerance  evaluation 


required  by  §  25.571(b)  if  the  failure 
condition  is  probable. 


(ii)  Freedom  from  aeroelastic 
instability  must  be  shown  up  to  the 


26918 Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18,  1999  /  Proposed  Rules 


speeds  defined  in  §  25.629(b)(2).  For 
failure  conditions  that  resiilt  in  speed 
increases  beyond  Vc/Mc  freedom  from 
aeroelastic  instability  must  be  shown  to 
the  increased  speeds,  so  that  the 
margins  intended  by  §  25.629(b)(2)  are 
maintained. 

(iii)  Notwithstanding  subparagraph  (1) 
of  this  paragraph,  failures  of  the  system 
that  result  in  forced  structural  vibrations 
(oscillatory  failures)  must  not  produce 
peak  loads  that  could  result  in 
catastrophic  fatigue  failure  or 
detrimental  deformation  of  primary 
structure. 

(2)  For  the  continuation  of  the  flight. 
For  the  airplane  in  the  system  failed 


state,  and  considering  any  appropriate 
reconfiguration  and  flight  limitations, 
the  following  apply: 

(i)  Static  and  residual  strength  must 
be  determined  for  loads  derived  bom 
the  following  conditions  at  speeds  up  to 
Vc,  or  the  speed  limitation  prescribed 
for  the  remainder  of  the  flight: 

(A)  The  limit  symmetrical 
maneuvering  conditions  specified  in 
§§25.331  and  25.345. 

(B)  The  limit  gust  conditions  specified 
in  §  25.341,  but  using  the  gust  velocities 
for  Vc,  and  in  §  25.345. 

(C)  The  limit  rolling  conditions 
specified  §  25.349  and  the  limit 


unsymmetrical  conditions  specified  in 
§§  25.367  and  25.427  (b)  and  (c). 

(D)  The  limit  yaw  maneuvering 
conditions  specified  in  §  25.351. 

(E)  The  limit  groxmd  loading 
conditions  specified  in  §§  25.473  and 
25.491. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structvire  must  be  able 
to  withstand  the  loads  specified  in 
subparagraph  (2)(i)  of  this  paragraph, 
multiplied  by  a  factor  of  safety 
depending  on  the  probability  of  being  in 
this  failure  state.  The  factor  of  safety  is 
defined  in  Figure  2. 
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Figure  2 
Factor  of  Safety  for  Continuation  of  Flight 
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Qj  -  Probability  of  being  in  failure  condition  j 

Qj  =  (Tj)(Pj)  where: 

Tj  =  Average  time  spent  in  failure  condition]  (in  hours) 

Pj  =  Probability  of  occurrence  of  failure  mode  j  (per  hour) 


BNJJNG  CODE  4010-13-C 

Note:  If  Pj  is  greater  ihan  10  "^  per  flight 
hour,  then  a  1.5  factor  of  safety  must  be 
applied  to  all  limit  load  conditions  specified 
in  subpart  C. 

(iii)  For  residual  strength 
substantiation  as  defined  in  §  25.571(b), 
structures  affected  by  failure  of  the 


system  and  with  damage  in  combination 
with  the  system  failure,  a  reduced  factor 
may  be  applied  to  the  loads  of 
subparagraph  (2)(i)  of  this  paragraph. 
However,  the  residual  strength  level 
must  not  be  less  than  the  1-g  flight  load, 
combined  with  the  loads  introduced  by 
the  failure  condition,  plus  two-thirds  of 


the  load  increments  of  the  conditions 
specified  in  subparagraph  (2)(i)  of  this 
paragraph,  applied  in  both  positive  and 
negative  directions  (if  appropriate).  The 
residual  strength  factor  (R.S.F.)  is 
defined  in  Figure  3. 
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Figures 
Residual  Strength  Factor 


1.0 
R.S.F. 
2/3 


10" 


10" 


1.0 


Qj-  Probability  of  being  in  failure  condition] 

Qj  =  (Tj)(Pj)  where: 

Tj  =  Average  time  spent  in  failure  condition]  (in  hours) 

Pj  =  ProbabiUty  of  occurrence  of  failure  mode  j  (per  Hour) 


MLUNG  CODE  4810-13-C 

Note:  If  Pj  is  greater  than  10  ~  ^  per  flight 
hour,  then  a  residual  strength  fector  of  1.0 
must  be  used. 


(iv)  If  the  loads  induced  by  the  failiue 
condition  have  a  significant  effect  on 
fatigue  or  damage  tolerance,  then  their 
effects  must  be  taken  into  account. 


(v)  Freedom  from  aeroelastic 
instability  must  be  shown  up  to  the 
speeds  determined  from  Figure  4. 
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Figure  4 
Clearance  Speed 
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Qj  -  Probability  of  being  in  failure  condition] 

V  =  Clearance  speed  as  defined  by  §  25.629(b)(2). 
V"  =  Clearance  speed  as  defined  by  §  25.629(bXl). 
Qj  =  (Tj)(Pj)  where: 

Tj  =  Average  time  spent  in  failure  condition]  (in  hours) 
Pj  =  Probability  of  occurrence  of  failure  mode]  (per  hour) 


BOUNO  CODE  4810-13 

Note:  If  Pj  is  greater  than  10  ~'  per  flight 
hour,  then  the  flutter  clearance  speed  must 
not  be  less  than  V". 

(vi)  Freedom  from  aeroelastic 
instability  must  also  be  shown  up  to  V 
in  Figure  4  above,  for  any  probable 
system  failure  condition  combined  with 
any  damage  considered  in  the 
evaluation  required  by  §  25.57i{b). 


(vii)  If  the  mission  analysis  method  is 
used  to  account  for  continuous 
turbulence,  all  the  systems  failure 
conditions  associated  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  order 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  value  prescribed  in  appendix  G 
to  part  25. 


(3)  Consideration  of  certain  failure 
conditions  may  be  required  by  other 
sections  of  this  part,  regardless  of 
calculated  system  reUabiUty.  Where 
analysis  shows  the  probability  of  these 
failure  conditions  to  be  less  than  10 ~', 
criteria  other  than  those  specified  in  this 
paragraph  may  be  used  for  structural 
substantiation  to  show  continued  safe 
flight  and  landing. 
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(d)  Warning  Considerations.  For 
system  failure  detection  and  warning, 
the  following  apply: 

(1)  The  system  must  be  checked  for 
fiulure  conditions,  not  shown  to  be 
extremely  improbable,  that  degrade  the 
structTiraJ  capability  of  the  airplane 
below  the  level  required  by  part  25  or 
significantly  reduce  the  reliability  of  the 
remaining  system.  The  flightcrew  must 
be  made  aware  of  these  failiu'es  before 
flight.  Certain  elements  of  the  control 
system,  such  as  mechanical  and 
hydraulic  components,  may  use  special 
periodic  inspections,  and  electronic 
components  may  use  daily  checks,  in 
lieu  of  warning  systems,  to  ensure 
feiliue  detection.  These  certification 
maintenance  requirements  must  be 
limited  to  components  that  are  not 
readily  detectable  by  normal  warning 
systems  and  where  service  history 
shows  that  inspections  will  provide  an  ' 
adeauate  level  of  safety. 

(2j  The  existence  of  any  failiu« 
condition,  not  shown  to  be  extremely 
improbable,  during  flight  that  could 
significantly  affect  the  structiual 
capability  of  the  airplane,  and  for  which 
the  associated  reduction  in 
airworthiness  can  be  minimized  by 
suitable  flight  limitations,  must  be 
signaled  to  the  flightcrew.  For  example, 
failure  conditions  that  result  in  a  foctor 
of  safety  below  1.25,  as  determined  by 
paragraph  (c)  of  this  special  condition, 
or  flutter  clearance  speeds  below  V",  as 
determined  by  paragraph  (c)  of  this 
special  condition,  must  be  signaled  to 
the  flightcrew  diuing  flight. 

(e)  Dispatch  with  Known  Failure 
Conditions.  If  the  airplane  is  to  be 
dispatched  in  a  known  system  failure 
condition  that  affects  structural 
performance,  or  afiiects  the  reliability  of 
the  remaining  system  to  maintain 
structural  performance,  then  the 
provisions  of  this  special  condition 
must  be  met  for  the  dispatched 
condition  and  for  subsequent  fail\u«s. 
Operational  and  fiight  limitations  may 
be  taken  into  account. 

(f)  The  following  definitions  are 
applicable  to  this  special  condition: 

Structural  performance:  The 
capability  of  the  airplane  to  meet  the 
structural  requirements  of  part  25. 

Flight  limitations:  Limitations  that 
can  be  applied  to  the  airplane  flight 
conditions  following  an  in-flight 
occurrence  and  that  are  included  in  the 
flight  manual  (e.g.,  speed  limitations, 
avoidance  of  severe  weather  conditions, 
etc.). 

Operational  limitations:  Limitations, 
including  fKght  limitations,  that  can  be 
applied  to  the  airplane  operating 
conditions  before  dispatch  (e.g.,  fuel 
and  payload  limitations). 


Probabilistic  terms:  The  probabilistic 
terms  (probable,  improbable,  extremely 
improbable)  used  in  this  special 
condition  are  the  same  as  those  used  in 
Advisory  Circular  (AC)  25.1309-lA. 

Failure  condition:  The  term  failure 
condition  is  the  same  as  that  used  in  AC 
25. 1309-1  A;  however,  this  special 
condition  applies  only  to  system  failure 
conditions  that  affect  the  structiu-al 
performance  of  the  airplane  (e.g.,  failure 
conditions  that  induce  loads,  change  the 
response  of  the  airplane  to  inputs  such 
as  gusts  or  pilot  actions,  or  lower  flutter 
margins). 

5.  Design  Maneuvering  Requirements  for 

Fly-by-Wire 

(a)  Maximum  elevator  displacement 
at  Va.  In  lieu  of  compliance  with 

§  25.331(c)(1)  of  the  FAR;  the  airplane  is 
assumed  to  be  flying  in  steady  level 
flight  (point  Ai,  §  25.333(b))  and,  except 
as  limited  by  pilot  effort  in  accordance 
with  §  25.397,  the  cockpit  pitching 
control  device  is  suddenly  moved  to 
obtain  extreme  positive  pitching 
acceleration  (nose  up).  In  defining  the 
tail  load  condition,  the  response  of  the 
airplane  must  be  taken  into  account. 
Airplane  loads  that  occur  subsequent  to 
the  normal  acceleration  at  the  center  of 
gravity  exceeding  the  maximum  positive 
limit  maneuvering  factor,  n,  need  not  be 
considered. 

(b)  Pitch  maneuver  loads.  In  addition 
to  the  requirements  of  §  25.331;  it  must 
be  established  that  pitch  maneuver 
loads  induced  by  the  system  itself  (e.g., 
abrupt  changes  in  orders  made  possible 
by  electrical  rather  than  mechanical 
combination  of  different  inputs)  are 
accounted  for. 

(c)  Roll  maneuver  loads.  In  lieu  of 
compliance  with  §  25.349(a),  the 
following  conditions,  speeds,  and 
spoiler  and  aileron  deflections  (except 
as  the  deflections  may  be  limited  by 
pilot  effort)  must  be  considered  in 
combination  with  an  airplane  load 
factor  of  zero  and  of  two-thirds  of  the 
positive  maneuvering  faator  used  in 
design.  In  determining  the  required 
aileron  and  spoiler  deflections,  the 
torsional  flexibility  of  the  wing  must  be 
considered  in  accordance  with 

§  25.301(b). 

(1)  Conditions  corresponding  to 
steady  rolling  velocities  must  be 
investigated.  In  addition,  conditions 
corresponding  to  maximum  angular 
acceleration  must  be  investigated.  For 
the  angular  acceleration  conditions,  zero 
rolling  velocity  may  be  assumed  in  the 
absence  of  a  rational  time  history 
investigation  of  the  maneuver. 

(2)  At  Va,  sudden  deflection  of  the 
cockpit  roll  control  up  to  the  limit  is 
assumed. 


(3)  At  Vc,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  that  obtained  in  paragraph 
(2). 

(4)  At  Vd,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  one  third  of  that  obtained 
in  paragraph  (2). 

(5)  It  must  also  be  established  that  roll 
maneuver  loads  induced  by  the  system 
itself  (i.e.,  abrupt  changes  in  orders 
made  possible  by  electrical  rather  than 
mechanical  combination  of  different 
inputs)  are  acceptably  accounted  for. 

(d)  Yaw  maneuver  loads.  In  lieu  of 
compliance  with  §  25.351,  the  airplane 
must  be  designed  for  loads  resulting 
from  the  conditions  specified  in 
paragraph  (e)  below.  Unbalanced 
aerodynamic  moments  about  the  center 
of  gravity  must  be  reacted  in  a  rational 
or  conservative  manner  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces.  Physical  limitations  of  the 
airplane  from  the  cockpit  yaw  control 
device  to  the  control  surface  deflection, 
such  as  control  stop  position,  maximum 
power  and  displacement  rate  of  the 
servo  controls,  or  control  law  limiters, 
may  be  taken  into  accoimt. 

(e)  Maneuvering.  At  speeds  from  Vmc 
to  Vd,  the  following  maneuvers  must  be 
considered.  In  computing  the  tail  loads, 
the  yawing  velocity  may  be  assumed  to 
be  zero. 

(1)  With  the  airplane  in  unaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
cockpit  yaw  control  device  (pedal)  is 
suddenly  displaced  (with  critical  rate) 
to  the  maximum  deflection,  as  limited 
by  the  stops. 

(2)  With  the  cockpit  yaw  control 
device  (pedal)  deflected  as  specified  in 
paragraph  (1)  above,  it  is  assumed  that 
the  airplane  yaws  to  the  resulting  side 
slip  angle  (beyond  the  static  side  slip 
angle). 

(3)  With  the  airplane  yawed  to  the 
static  sideslip  angle  with  the  cockpit 
yaw  control  device  deflected  as 
specified  in  paragraph  (1)  above,  it  is 
assiuned  that  the  cockpit  yaw  control 
device  is  returned  to  neutral. 

6.  Limit  Engine  Torque  Loads  for 
Sudden  Engine  Stoppage 

In  lieu  of  showing  compliance  with 
§  25.361(b),  the  following  apply: 

(a)  For  tiurbine  engine  and  auxiliary 
power  unit  installations,  the  moimts 
and  local  supporting  structure  must  be 
designed  to  withstand  each  of  the 
following: 

(1)  The  maximum  limit  torque  load 
imposed  by — 

(i)  A  sudden  deceleration  due  to  a 
malfunction  that  could  result  in  a 
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temporary  loss  of  power  or  thrust 
capability,  and  could  cause  a  shutdown 
due  to  vibrations;  and 

(ii)  The  maximum  acceleration  of  the 
engine  and  auxiliary  power  unit. 

(2)  The  maximum  torque  load, 
considered  as  ultimate,  imposed  by 
sudden  engine  or  auxiliary  power  unit 
stoppage  due  to  a  structmtd  failiue, 
including  fan  blade  failure. 

(3)  The  load  condition  defined  in 
paragraph  (a)(2)  of  this  section  is  also 
assiuned  to  act  on  adjacent  airframe 
structure,  such  as  the  wing  and  fuselage. 
This  load  condition  is  multiplied  by  a 
fector  of  1.25  to  obtain  ultimate  loads 
when  the  load  is  applied  to  the  wing 
and  fuselage  structure. 

7.  Flight  Chamcteristic  Compliance 
Determination  by  use  of  the  Handling 
Qualities  Rating  System  for  EFCS 
Failure  Cases 

(a)  In  lieu  of  showing  compliance 
with  §  25.672(c),  a  handling  qualities 
rating  system  will  be  used  for  evaluation 
of  EFCS  configurations  resiUting  from 
single  and  multiple  feiliues  not  shown 
to  be  extremely  improbable.  The 
handling  qualities  ratings  are: 

(1)  Satisfactory:  Full  performance 
criteria  can  be  met  with  routine  pilot 
effort  and  attention. 

(2)  Adequate:  Adequate  for  continued 
safe  flight  and  landing;  full  or  specified 
reduced  performance  can  be  met,  but 
with  heightened  pilot  effort  and 
attention. 

(3)  Controllable:  Inadequate  for 
continued  safe  flight  and  landing,  but 
controllable  for  return  to  a  safe  flight 
condition,  safe  flight  envelope,  and/or 
reconfiguration  so  that  the  handling 
qualities  are  at  least  adequate. 

(b)  Handling  qualities  will  be  allowed 
to  progressively  degrade  with  failure 
state,  atmospheric  disturbance  level, 
and  flight  envelope.  Specifically,  within 
the  normal  flight  envelope,  the  pilot- 
rated  handling  qualities  must  be 
satis&ctory/adequate  in  moderate 
atmospheric  disturbance  for  probable 
&ilures,  and  must  not  be  less  than 
adequate  in  light  atmospheric 
disturbance  for  improbable  failures. 

8.  Static  Longitudinal  Stability 

In  lieu  of  compliance  with  §  25.173, 
the  airplane  must  be  shown  to  have 
suitable  static  longitudinal  stability  in 
any  condition  normally  encountered  in 
service,  including  the  effects  of 
atmospheric  disturbance.  The  HQRS 
may  be  used  to  make  this  assessment. 

9.  Static  Lateral-Directional  Stability 

In  lieu  of  compliance  with  §  25.177, 
the  following  applies: 


(a)  The  airplane  must  be  shown  to 
have  suitable  static  lateral  directional 
stability  in  any  condition  normally 
encoimtered  in  service,  including  the 
effects  of  atmospheric  disturbance.  The 
HQRS  may  be  used  to  make  this 
assessment. 

(b)  In  straight,  steady  sideslips,  the 
rudder  control  movements  and  forces 
must  be  substantially  proportional  to 
the  angle  of  sideslip  in  a  stable  sense; 
and  the  factor  of  proportionality  must 
lie  between  limits  found  necessary  for 
safe  operation  throughout  the  range  of 
sideslip  angles  appropriate  to  the 
operation  of  the  airplane.  At  greater 
angles,  up  to  the  angle  at  which  full 
rudder  is  used  or  a  rudder  force  of  180 
pounds  is  obtained,  the  rudder  pedal 
forces  may  not  reverse;  and  increased 
rudder  deflection  must  be  needed  for 
increased  angles  of  sideslip.  Compliance 
with  this  paragraph  must  be 
demonstrated  for  all  landing  gear  and 
flap  positions  and  symmetrical  power 
conditiens  at  speeds  from  1.13  Vsri>  or 
1.18  VsRipwR  for  flaps  extended 
configurations,  to  Vfe.  Vle,  or  Vpc/Mpc 
as  appropriate. 

10.  Control  Surface  Awareness 

In  addition  to  compliance  with 
§§  25.143,  25.671,  and  25.672,  when  a 
flight  condition  exists  where,  without 
being  commanded  by  the  crew,  control 
surfeces  are  coming  so  close  to  their 
limits  that  return  to  the  normal  flight 
envelope  and  (or)  continuation  of  safe 
flight  requires  a  specific  crew  action,  a 
suitable  flight  control  position 
annimciation  shall  be  provided  to  the 
crew,  unless  other  existing  indications 
are  found  adequate  or  sufficient  to 
prompt  that  action. 

Note:  The  term  suitable  also  indicates  an 
appropriate  balance  between  nuisance  and 
necessary  operation. 

1 1 .  Steep  Approach  Air  Distance 

In  lieu  of  compliance  with  §  25.125(a) 
for  steep  approach  landing  distances, 
the  following  applies: 

(a)  The  horizontal  distance  necessary 
to  land  and  to  come  to  a  complete  stop, 
including  an  airborne  distance  of  no  less 
than  the  greater  of  either  500  feet  or  the 
distance  resulting  frt)m  the  combination 
of  the  distance  between  the  runway 
threshold  and  the  touchdown  aim  point 
to  be  used  in  operations  plus  the 
demonstrated  3a  dispersion  distance 
from  the  touchdown  aim  point,  must  be 
determined  (at  each  weight  for 
temperature,  altitude,  and  wind  within 
the  operational  limits  established  by  the 
applicant  for  the  airplane)  as  follows: 

(1)  The  airplane  must  be  in  the 
landing  configuration. 


(2)  A  stabilized  approach,  with  a 
calibrated  airspeed  of  not  less  than  Vref 
or  Vmcl.  whichever  is  greater,  must  be 
maintained  down  to  the  50  foot  height. 
Vref  may  not  be  less  than — 

(i)  1.03  VsRo; 

(ii)  1.20  VsROpw,  with  the  operative 
engines  at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 

(lii)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  20  knot  equivalent  airspeed 
vertical  gust  with  all  engines  operating 
at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 

(iv)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  15  knot  equivalent  airspeed 
vertical  gust  with  the  critical  engine 
inoperative  at  the  power  or  thrust 
setting  for  approach  at  the  reference 
flight  path  ai^le;  and 

(v)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
paragraph  (k)  of  Special  Condition  No. 
1. 

(3)  Changes  in  configuration,  power  or 
thrust,  and  speed,  must  be  made  in 
accordance  with  the  established 
procedures  for  service  operation. 

(4)  The  landing  must  be  made  without 
excessive  vertical  acceleration,  tendency 
to  boimce,  nose  over,  ground  loop, 
porpoise,  or  water  loop. 

(5)  The  landings  may  not  require 
exceptional  piloting  skill  or  alertness. 

12.  Landing  Distances  for  Special 
Approaches  to  Short  Field  Landings 

(a)  In  lieu  of  compliance  with 
§  25.125(a),  the  following  applies:  The 
horizontal  distance  necessary  to  land 
and  come  to  a  complete  stop  from  a 
point  50  feet  above  the  landing  surface 
must  be  determined  (for  each  weight, 
altitude,  wind,  temperatiire,  and  runway 
slope  within  the  operational  limits 
established  for  the  airplane)  as  follows: 

(1)  The  airplane  must  be  in  the 
landing  configuration. 

(2)  A  stabilized  approach,  with  a 
calibrated  airspeed  of  not  less  than  Vref 
or  Vmcl,  whichever  is  greater,  must  be 
maintained  down  to  the  50  foot  height. 
Vref  may  not  be  less  than — 

(i)  1.03  VsRo; 

(ii)  1.20  VsROrwR  with  the  operative 
engines  at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 

(lii)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  20  knot  equivalent  airspeed 
vertical  gust  with  all  engines  operating 
at  the  power  or  thrust  setting  for 
approach  at  the  reference  flight  path 
angle; 
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(iv)  The  airspeed  that  provides  an 
angle-of-attack  margin  to  stall  for  not 
less  than  a  15  knot  equivalent  airspeed 
vertical  gust  with  the  critical  engine 
inoperative  at  the  power  or  thrust 
setting  for  approach  at  the  reference 
flight  path  angle;  and 

(v)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
paragraph  (k)  of  Special  Condition  No. 
1. 

(3)  Changes  in  configuration,  power  or 
thrust,  and  speed,  must  be  made  in 
accordance  with  the  established 
procedures  for  service  operation. 

(4)  The  landing  must  be  made  without 
excessive  vertical  acceleration,  tendency 
to  bounce,  nose  over,  ground  loop, 
porpoise,  or  water  loop. 

(5)  The  landings  may  not  require 
exceptional  piloting  skill  or  alertness. 

(b)  In  lieu  of  compliance  with 

§  25.125(b),  the  following  applies:  For 
land  planes,  the  landing  distance  on 
land  must  be  determined  on  level, 
smooth,  dry  and  wet,  hard-surfaced 
runways.  In  addition — 

(1)  the  pressiu^s  on  the  wheel 
braking  systems  may  not  exceed  those 
specified  by  the  brake  manufactiuer; 

(2)  The  brakes  may  not  be  used  so  as 
to  cause  excessive  wear  of  brakes  or 
tires;  and 

(3)  Means  other  than  wheel  brakes 
may  be  used  if  that  means — 

(i)  Is  safe  and  reliable; 

(ii)  Is  used  so  that  consistent  results 
can  be  expected  in  service;  and 

(iii)  Is  such  that  exceptional  skill  is 
not  required  to  control  the  airplane. 

(4)  The  average  touchdown  rate  of 
descent  must  not  exceed  4  feet  per 
second  and  the  approach  flight  path 
angle  must  be  no  greater  than  —  3 
degrees  for  a  normal  approach. 

(c)  Procedures  must  be  established  by 
the  applicant  for  use  in  service  that  are 
consistent  with  those  used  to  establish 
the  performance  data  imder  this  special 
condition.  These  procedures  must  be 
able  to  be  consistentiy  executed  in 
service  by  crews  of  average  skill,  and 
must  include,  as  applicable,  speed 
additives  for  turbulence  and  gusts  for 
approaches  with  all  engines  operating 
and  with  an  engine  failure  on  final 
approach,  and  the  use  of  thrust  reversers 
on  all  operative  engines  during  the 
landing  rollout. 

(d)  The  procedures  and  performance 
data  established  under  this  special 
condition  must  be  furnished  in  the 
Airplane  Flight  Manual. 

13.  Thrust  for  Landing  Climb 

In  lieu  of  compliance  with  §  25.119(a), 
the  following  applies:  The  engines  at  the 
power  or  thrust  that  is  available  eight 
seconds  after  initiation  of  movement  of 


the  power  or  thrust  controls  to  the  go- 
around  power  or  thrust  setting  from  the 
thrust  level  necessary  to  maintain  a 
stabilized  approach  at  a  flight  path  angle 
two  degrees  steeper  than  the  desired 
flight  path  angle. 

Issued  in  Renton,  WA  on  May  7, 1999. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-12361  Filed  5-17-99;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-16] 

Proposed  Establishment  of  Class  E 
Airspace;  IMInden,  NV 

agency:  Federal  Aviation . 

Administi^tion  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Minden,  NV.  The  establishment  of  a 
Global  Positioning  System  (GPS)  GPS-A 
and  GPS-B  Standard  Instrument 
Approach  Procedure  (SLAP)  at  Minden- 
Tahoe  Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  siuface  of  the 
earth  is  needed  to  contain  aircraft 
executing  the  GPS-A  and  GPS-B  SIAP 
to  Minden-Tahoe  Airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Minden-Tahoe  Airport,  Minden,  NV. 
DATES:  Comments  must  be  received  on 
or  before  June  28, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  97-AWP-16,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 


Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6539. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  , 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  hitaie  NPRM's  shoiild  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
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Minden,  NV.  The  establishment  of  GPS- 
A  and  GPS-B  SIAP  at  Minden-Tahoe 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS 
approach  procediu«s  at  Minden-Tahoe 
Airport  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS-A  and  GPS-B  SIAP  at  Minden- 
Tahoe  Airport,  Minden-Tahoe,  NV. 
Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  ft^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
doe  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 


Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgmph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
*         *         »         •         » 

AWPNVE5    KCnden,  NV  [New] 

Minden-Tahoe  Airport,  NV 
(Ut  39''00'02"  long.  119°45'11"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  and  within  a  6.5-mile 

radius  of  the  Minden-Tahoe  Airport. 

***** 

Issued  In  Los  Angeles,  California,  on  May 
6,  1999. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-12511  Filed  5-17-99;  8:45  am] 

Ajjnq  code  4S10-1»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

WHhdrmval  of  Proposed  Rule  on 
Miacellanoous  RevislofM  to  tt>e  NASA 
Grant  and  Cooperative  Agreement 
Handbook,  Section  A,  Management 


agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  NASA  published  a  proposed 
rule  on  December  29, 1998  (63  FR 
71609),  to  revise  the  NASA  Grant  and 
Cooperative  Agreement  handbook  (14 
CFR  part  1260)  to  specify  that  for  all 
awards  of  new  grants  and  cooperative 
agreements,  and  modifications  of 
existing  grants  and  cooperative 
agreements,  management  fee  shall  not 
be  permitted.  The  rationale  for  the 
proposed  rule  was  that  management  fee 
had  been  provided  on  less  than  1 
percent  of  NASA  grants  and  cooperative 
agreements  and  that  fee  was  generally 
not  consistent  with  the  purpose  of 
financial  assistance  instruments. 
However,  based  on  public  comments, 
NASA  has  decided  to  withdraw  the 
proposed  rule  because,  in  limited 
situations,  a  nominal  fee  may  be 
warranted  and  necessary  for  the 
recipient  to  perform  NASA  research. 

DATES:  The  proposed  rule  published  at 
63  FR  71609  is  withdrawn  May  18, 
1999. 

FOR  FURTHER  MFOMIAIION  CONTACT: 
Reginald  Walker,  (202)  358-0443,  Code 


HC,  Washington,  DC  20546,  e-mail: 
Reginald.WailkerShq.nasa.gov. 
Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

[FR  Doc.  99-12373  Filed  5-17-99;  8:45  am) 

SaUNO  CODE  7S10-01-i> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Cti^ytw  IX 

[Dodwt  No.  FR-445»-N-04] 

Negotiated  Rulemaking  Committee  on 
Sectkm  8  Houaing  Certificate  Fund 
Rule;  Meatlnga 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Negotiated  Rulemaking 
Committee  meetings. 

SUMMARY:  This  document  aimounces  the 
second,  third,  fourth,  and  fifth  meetings 
of  the  Negotiated  Rulemaking 
Committee  on  Section  8  Tenant-based 
Contract  Renewal  Allocation.  These 
meetings  are  sponsored  by  kUD  for  the 
purpose  of  discussing  and  negotiating  a 
proposed  rule  that  would  change  the 
current  method  of  distributing  funds  to 
public  housing  agencies  (PHAs)  for 
purposes  of  renewing  assistance 
contracts  in  the  tenant-based  Section  8 
program. 

DATES:  The  second  committee  meeting 
will  be  held  on  June  2  and  June  3,  1999. 
The  third  committee  meeting  will  be 
held  on  June  21  and  June  22, 1999.  The 
foiirth  committee  meeting  will  be  held 
on  July  19  and  July  20. 1999.  The  fifth 
committee  meeting  will  be  held  on 
August  19  and  20, 1999.  All  meetings 
will  begin  at  approximately  9:00  am  and 
conclude  at  approximately  5:00  pm. 

ADDRESSES:  The  second  committee 
meeting  will  take  place  at  Hyatt  Dulles 
Hotel  (Concorde  Ballroom),  2300  Dulles 
Comer  Boulevard,  Hemdon,  VA  22701. 
The  locations  of  the  third,  foiuth  and 
fifth  committee  meetings  will  be 
annoimced  through  separate  Federal 
Register  dociunent. 

FOR  FURTHER  INFORMATHM  CONTACT: 
Robert  Dalzell,  Senior  Program  Advisor, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Room  4204,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Stiwt,  SW,  Washington,  DC 
20410-0500;  telephone  (202) 708-1380 
(this  telephone  number  is  not  toll-fi«e). 
Hearing  or  speech-impaired  individuals 
may  access  this  niunber  via  TTY  by 
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calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  On  April 
26. 1999  (64  FR  20232),  HUD  published 
a  Federal  Register  document 
annoimcing  the  establishment  of  the 
Negotiated  Rulemaking  Advisory 
Ck)nunittee  on  Section  8  Tenant-Based 
Contract  Renewal.  The  April  26, 1999 
notice  also  annoimced  the  committee 
members,  and  the  dates,  location,  and 
agenda  for  the  first  committee  meeting, 
llie  purpose  of  the  committee  is  to 
discuss  and  negotiate  a  rule  that  would 
change  the  current  method  of 
distributing  funds  to  public  housing 
agencies  (PHAs)  for  purposes  of 
renewing  assistance  contracts  in  the 
tenant-based  Section  8  program. 

The  second,  third,  fourth,  and  fifth 
meetings  of  the  negotiated  rulemaking 
committee  will  take  place  as  described 
in  the  DATES  and  ADDRESSES  section  of 
this  docimient. 

The  agenda  planned  for  the  meetings 
includes:  (1)  review  and  approval  of  the 
minutes  for  the  first  committee  meeting; 
(2)  discussion  of  the  issues  relating  to 
the  development  of  regulations 
implementing  new  section  8(dd);  (3) 
development  of  draft  regulatory 
language;  and  (4)  the  scheduling  of 
future  meetings. 

The  meeting  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  document. 
Summaries  of  committee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  die  same 
section. 

Dated:  May  12, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

[FR  Doc.  99-12434  Filed  5-17-99;  8:45  am] 

MLLMQ  CODE  4210-4»-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[REG-1 03694-99] 
RIN  1545-AW75 

Section  467  Rental  Agreements 
Involving  Payments  of  $2,000,000  or 


agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  contains 
proposed  regulations  concerning  section 
467  rental  agreements.  The  regiUations 
remove  the  constant  rental  accrual 
exception  for  rental  agreements 
involving  payments  of  $2,000,000  or 
less.  The  regulations  affect  taxpayers 
that  are  parties  to  a  section  467  rental 
agreement  entered  into  on  or  after  JiUy 
19,  1999. 

DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
August  16, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103694-99), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
103694-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  http:// 

www.irs.ustreas.gov/tax regs/ 

regslist.html  (the  IRS  Internet  address). 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Forest  Boone,  (202)  622-4960; 
concerning  submissions  of  comments, 
Michael  L.  Slaughter,  (202)  622-7190 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  contains  proposed 
amendments  to  section  467  of  the 
Income  Tax  Regulations  (26  CFR  Part  1). 
Section  467  was  added  to  the  Internal 
Revenue  Code  by  section  92(a)  of  the 
Tax  Reform  Act  of  1984  (Pub.  L.  98-369 
(98  Stat.  609)).  On  June  3, 1996,  the  IRS 
and  Treasury  Department  issued  a 
notice  of  proposed  ndemaking  (61  FR 
27834  [IA-292-84, 1996-2  C.B.  462]) 
relating  to  section  467.  Comments 


responding  to  the  notice  were  received, 
and  a  public  hearing  was  held  on 
September  25, 1996.  After  considering 
the  comments  received  and  the 
statements  made  at  the  public  hearing, 
final  regulations  under  section  467  have 
been  completed  and  also  appear 
elsewhere  in  this  issue  of  the  Federal 
Register.  This  regulation  proposes  to 
amend  the  section  467  regulations  and, 
for  purposes  of  the  application  of 
constant  rental  accrual,  treat  rental 
agreements  involving  payments  of 
$2,000,000  or  less  in  the  same  manner 
as  those  agreements  involving  payments 
of  more  than  $2,000,000. 

Explanation  of  Provisions 

Under  the  section  467  final 
regulations,  section  467  applies  only  in 
the  case  of  rental  agreements  with 
increasing  or  decreasing  rent  or  deferred 
or  prepaid  rent.  However,  section  467  is 
not  applicable  in  the  case  of  rental 
agreements  involving  pajrments  and 
other  consideration  of  $250,000  or  less. 
See  section  467(d)(2). 

The  section  467  final  regidations 
provide  that  if  section  467  is  applicable, 
the  amoimt  of  fixed  rent  that  must  be 
taken  into  accoimt  by  a  lessor  and  lessee 
for  a  rental  period  is  either  the  amount 
of  fixed  rent  allocated  to  the  period 
under  the  agreement,  the  proportional 
rental  amount,  or  the  constant  rental 
amoimt  (constant  rental  accrual). 
Constant  rental  accrual  is  to  be  used 
only  where  the  section  467  rental 
agreement  is  a  disqualified  leaseback  or 
long-term  agreement.  Undo:  the  section 
467  final  regulations,  a  rental  agreement 
will  not  be  a  disqualified  leaseback  or 
long-term  agreement,  and,  consequently, 
will  not  be  subject  to  constant  rental 
accrual,  if  it  requires  $2,000,000  or  less 
in  rental  pajmients  and  other 
consideration. 

The  IRS  and  Treasxuy  Department 
have  reconsidered  the  $2,000,000 
constant  rental  accrual  exception  and 
have  determined  that  it  should  be 
eliminated  from  the  section  467  final 
r^ulations.  The  original  purpose  of  the 
$2,000,000  exception  was  to  simplify 
the  section  467  rules  for  small 
businesses.  Upon  further  reflection, 
however,  the  IRS  and  Treasury 
Department  believe  that  the  $2,000,000 
exception  inappropriately  permits 
certain  rental  agreements  to  avoid  the 
application  of  constant  rental  accrual, 
and  that  the  inappropriate  avoidance  of 
constant  rental  accrual  outweighs  the 
need  for  simplification.  Further,  section 
467(d)(2)  provides  an  exception  from 
section  467  for  rental  agreements  with 
payments  and  other  consideration  of 
$250,000  or  less.  However,  because  the 
$2,000,000  constant  rental  accrual 
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exception  was  included  in  the  proposed 
regulations,  the  $2,000,000  exertion 
will  continue  to  apply  to  agreem^its 
entered  into  on  or  befcxe  July  19. 1999. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  legiilatinns  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f).  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Poblic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
and  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS    ■ 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  imdmstand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information:  The  principal 
author  of  the  regulations  is  Forest 
Boone.  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  aud 
Treasury  Department  participated  in  the 
development  of  the  r^ulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulatioiis 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PARTI— INCOME  TAXES 

Paragr^h  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par  2.  In  §  1.467-3,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 


{1.467-3    maqualifM 


(b)  Disqualified  leaseback  or  long- 
term  agreement — (1)  In  genaal.  A 
leaseback  (as  defined  in  paragraph  (b)(2) 
of  this  section)  or  a  long-term  agreement 
(as  defined  in  paragraph  (b)(3)  of  this 
section)  is  disqualified  only  if — 

(i)  A  principal  purpose  for  providing 
increasing  or  decreasing  rent  is  the 
avoidance  of  Federal  income  tax  (as 
described  in  paragraph  (c)  of  this 
section);  and 

(ii)  The  Commissioner  determines 
that,  because  of  the  tax  avoidance 
purpose,  the  section  467  rental 
agreement  should  be  treated  as  a 
disqualified  leaseback  or  long-term 
agreement. 

Robert  E.  Wmzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  99-11892  Filed  5-17-99;  8:45  am) 
nuMG  cooc  «30-01-r 


ENVIRONMENTAL  PROTECnON 
AGENCY 

40  CFR  Part  52 

(CA  00»-0137b;  FRL-6337-9] 

Approval  and  Promulgation  Of 
hnptomantalion  Plana;  Callfomia  Stato 
Implawantatlon  Plan  Ravlalon,  Six 
CaHfbmia  County  Air  Pollution  Control 
DIatrteta 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACIION:  Proposed  rule. 

SUHMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan.  The  revisions  concern  rules  from 
the  foUowing:  Kern  County  Air 
Pollution  Control  District  (KCAPCD): 
Lake  County  Air  Quality  Management 
District  (LCAQK(D);  Modoc  County  Air 
Pollution  Control  Distiict  (MCAPCD); 
Northern  Sierra  Air  Quality 
Management  District  (NSAQMD);  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District  (SJVUAPCD);  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  The  rules  contit)l 
particulate  matter  (PM)  emissions  from 
open  burning,  orchard  heaters,  or 
processes  identified  by  a  weight  rate 
throughput 

The  intended  efiiect  of  this  action  is  to 
regulate  emissions  of  PM  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 


rule  without  prior  proposal  because  the 
AgMicy  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  tiie  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  not 
take  effect  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  June  17, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hoius.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento.  CA  95812. 

Kem  County  Air  Pollution  Control  District, 
2700  "M"  Street.  Suite  290,  Bakersfield,  CA 
93301. 

Lake  Coimty  Air  Quality  Management 
EKstrict,  883  Lakeport  Boulevard,  Lakeport, 
CA  95453. 

Modoc  County  Air  Pollution  Control 
District,  202  West  4th  Street,  Alturas.  CA 
96101. 

Northern  Sierra  Air  Quality  Management 
District,  540  Searls  Avenue,  Nevada  City,  CA 
95959. 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1990  East  Gettysburg  Street. 
Fresno,  CA  93726. 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive.  Ventura, 
CA  93003. 

FOR  FURTHER  INFORMATKM  CONTACT:  Al 
Petersen,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1135. 
SUPPLEMENTARY  MFORMATKM: 

This  dociunent  concerns  the  rules 
listed  below  with  the  date  they  were 
adopted  or  amended  by  the  Districts  and 
the  date  they  were  submitted  to  EPA  by 
the  California  Air  Resources  Board: 
KCAPCD  Rule  409,  Fuel  Burning 
Equipment  (as  amended  on  May  7, 
1998.  submitted  June  23, 1998); 
LCAQMD  Section  (Rule)  248.5, 
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Prescribed  Burning  (Definition)  (as 
adopted  on  December  6, 1988, 
submitted  February  7, 1989);  LCAQMD 
Section  (Rule)  270,  Wildland  Vegetation 
Management  Burning  (Definition)  (as 
adopted  on  December  6, 1988, 
submitted  February  7, 1989);  LCAQMD 
Section  (Rule)  640,  (Permit  Exemptions) 
(as  amended  on  July  15,  1997,  submitted 
March  10, 1998);  LCAQMD  Section 
(Rule)  1002,  (Agencies  Authorized  to 
Issue  Bum  Permits)  (as  amended  on 
March  19,  1996,  submitted  May  18, 
1998);  Lake  County  Section  (Rule)  1010, 
(No-Biun  Day)  (as  adopted  on  June  13, 
1989,  submitted  March  26,  1990); 
LCAQMD  Section  (Rule)  1350,  Burning 
of  Standing  Tule  (as  adopted  on  October 
15, 1996,  submitted  March  10, 1998); 
MCAPCD  Rule  4.11,  Orchard  Heaters  (as 
adopted  on  January  3, 1989,  submitted 
December  31, 1990);  NSAQMD  Rule 
211,  Process  Weight  per  Hour  (as 
adopted  on  September  11,  1991, 
submitted  October  28, 1996); 
SJVUAPCD  Rule  4301,  Fuel  Burning 
Equipment  (as  amended  on  December 
17, 1992,  submitted  September  28, 
1994);  and  VCAPCD  Rule  56,  Open  Fires 
(as  amended  on  March  29, 1994, 
submitted  May  24. 1994).  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  section  of  this 
Federal  Register. 

Dated:  April  9. 1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  99-12158  Filed  5-17-99;  8:45  am) 

BNJJNQ  C006  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN38-011-697-lb;  FRL-6339-6] 

Approval  and  Promulgation  of  State 
Implamantatlon  Plana;  Minneaota 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  document  the 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  approve  revisions  to  the 
Minnesota's  State  Implementation  Plan 
(SIP)  permitting  program  by  addressing 
portions  of  Minnesota's  Rules  Parts 
7007  and  7011.  Under  the  current 
federally  mandated  permitting 
programs,  applicability  is  based  on  a 
sources  potential  to  emit,  and  sources 
with  the  potential  to  emit  in  major 
amounts  are  subject  to  these  programs. 
In  the  final  rules  section  of  this  Federal 


Register,  EPA  is  approving  the  State's 
request  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  and 
disapproving  portions  of  the  State's 
request  is  set  forth  in  the  direct  final 
rule.  The  direct  final  rule  will  become 
effective  without  further  notice  imless 
the  Agency  receives  relevant  adverse 
written  comment.  Should  the  Agency 
receive  such  comment,  it  will  publish  a 
document  informing  the  public  that  the 
direct  final  rule  will  not  take  effect  and 
such  public  comment  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  comments  are  received,  the 
direct  final  rule  will  take  effect  on  the 
date  stated  in  that  document  and  no 
further  activity  will  be  taken  on  this 
proposed  rule.  EPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  June  17, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Robert  Miller,  Chief,  Permits 
and  Grants  Section,  Air  Programs 
Branch  (AR-18JJ,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Rineheart  at  (312)  886-7017. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  duiring 
normal  business  hours  at  the  above 
address.  (Please  telephone  Rachel 
Rineheart  at  (312)  886-7017  before 
visiting  the  Region  5  Office.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter, 
Volatile  organic  compoimd. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  23. 1999. 
David  A.  Ullrich. 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-12367  Filed  5-17-99;  8:45  am) 

BILUNG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  112 
[FRL-6343-9] 

Oil  Pollution  Prevention  and 
Responae;  Non-Transportation-Related 
Facllitlea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period  for 
proposed  rule  and  advance  notice  of 
proposed  rulemaking. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  we) 
published  a  proposed  rule  to  amend  the 
Facility  Response  Plan  requirements  in 
the  Oil  Pollution  Prevention  and 
Response  regulation  found  at  40  CFR 
part  112.  We  also  published  an  advance 
notice  of  proposed  rulemaking  seeking 
comments  on  how  we  might 
differentiate  among  the  various  classes 
of  oil  for  piuposes  of  the  Spill 
Prevention,  Control,  and 
Countermeasures  Plan  requirements. 
Both  the  proposed  rule  and  advance 
notice  of  proposed  rulemaking  were 
published  on  April  8, 1999  (64  FR 
17227).  The  comment  period  for  both 
ended  on  May  10, 1999.  In  response  to 
requests  from  commenters,  we  are 
extending  the  comment  periods  for  the 
proposed  and  for  the  advance  notice  of 
proposed  rulemaking. 
DATES:  The  comment  period  for  the 
proposed  rule  is  extended  through  June 
9, 1999.  The  comment  period  for  the 
advance  notice  of  proposed  rulemaking 
is  extended  through  July  7,  1999. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  located  in  the  Superfund 
Docket  at  1235  Jefferson  Davis  Highway, 
Crystal  Gateway  1,  Arlington,  Virginia 
22202,  Suite  105.  The  docket  numbers 
for  the  proposed  rule  and  advance 
notice  of  proposed  rulemaking  are 
SPCC-9P,  and  SPCC-lOP,  respectively. 
The  record  supporting  this  rulemaking 
is  contained  in  the  Superfund  Docket 
and  is  available  for  inspection  by 
appointment  only,  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  You 
may  make  an  appointment  to  review  the 
docket  by  calling  703-603-9232.  The 
mailing  address  for  the  dockets  Is 
Superfund  Docket,  Docket  Numbers 
SPCC-9P  and  SPPC-lOP,  mail  code 
5203G,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  S.W.,  Washington, 
DC  20460.  The  electronic  address  of  the 
dockets  is 
superfund.docketdepamail.epa.gov.  The 
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docket  will  mail  copies  of  materials  to 
you  if  you  are  outside  of  the 
Washington,  DC  metropolitan  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Oil  Program  Center,  U.S. 
Environmental  Protection  Agency,  at 
703-603-8823,  concerning  the  proposed 
rule;  or,  Hugo  Paul  Fleischman-,  Oil 
Program  Center,  U.S.  Environmental 
Protection  Agency,  at  703-603-8769, 
concerning  the  advance  notice  of 
proposed  rulemaking.  Alternatively  you 
may  call  the  RCRA/Superfund  Hotline 
at  800-424-9436  (in  the  Washington, 
DC  metropolitan  area,  703-412-9810). 
The  Telecommunications  Device  for  the 
Deaf  (TDD)  Hotline  number  is  800-553- 
7672  (in  the  Washington,  DC 
metropolitan  area,  703-412-3323).  You 
may  wish  to  visit  the  Oil  Program's 
Internet  site  at  www.epa.gov/oilspill. 

Dated:  May  10, 1999. 
Stephen  D.  Luftig, 

Director,  Office  of  Emergency  and  Remedial 
Response. 

(FR  Doc.  99-12490  Filed  5-17-99;  8:45  am] 

BILUNQ  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  Docint  No.  9»-61 ;  FCC  99-43] 

Implementation  of  the  Rate  Integration 
Requirement  of  the  Communications 
Act 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Notice  of  proposed  rulemaking 

summary:  By  this  Notice  of  Proposed 
Rulemaking  (Notice),  the  Commission 
seeks  further  comment  on  the 
application  of  rate  integration  to 
interstate,  interexchange  services 
offered  by  commercial  mobile  radio 
service  (CMRS)  providers.  Specifically, 
the  Commission  invites  interested 
parties  to  comment  on  how  rate 
integration  should  be  applied  to  wide- 
area  calling  plans,  services  offered  by 
afEiliates,  plans  that  assess  local  airtime 
or  roaming  charges  in  addition  to 
separate  long-distance  charges  for 
interstate,  interexchange  services,  and 
whether  cellular  and  PCS  service  rates 
should  be  integrated. 
DATES:  Comments  are  due  on,  or  before. 
May  27, 1999.  Reply  comments  are  due 
on,  or  before,  June  28, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street 
S.W.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wolfe,  Wireless 


Telecommunications  Bureau,  at  (202) 
418-2191. 

SUPPLEMENTARY  MFORMATKNI:  This  is  a 
siunmary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  in  the 
matter  of  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934,  as  Amended,  CC  Docket  No.96- 
61,  adopted  March  8, 1999,  and  released 
April  21, 1999.  The  complete  text  of  this 
Notice  is  available  for  inspection  and 
copying  diu-ing  normal  business  hours 
in  the  Commission's  Reference  Center, 
room  CY-A257,  445  12th  Street  S.W., 
Washington,  DC.  The  Notice  is  available 
through  the  Internet  at  http:// 
www.  fcc.gov/Bureaus/ 
Common__Carrier/notices/ 1 999/ 
fcc99043.wp.  The  complete  text  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.  (ITS,  Inc.),  at 
1231  20th  Street  N.W..  Washington,  DC 
20036,  (202)  857-3800. 
S)mopsis  of  Further  Notice  of 
'  Proposed  Rulemaking: 

I.  Introduction 

1.  In  this  Notice,  we  seek  further 
comment  on  several  issues  regarding  the 
application  of  rate  integration  imder 
section  254(g)  of  the  Communications 
Act  to  the  interstate,  interexchange 
services  offered  by  commercial  mobile 
radio  service  (CMRS)  providers. 

n.  Applicability  of  Rate  Integration  to 
CMRS  Services 

A.  Wide-Area  Calling  Plans 

2.  Many  CNfilS  providers  have  created 
calling  plans  that  allow  customers  to 
extend  the  size  of  the  calling  area  in 
which  they  do  not  incur  roaming  or 
separate  long-distance  charges, 
generically  referred  to  as  wide-area 
calling  plans.  Under  these  types  of 
plans,  the  customer  generally  is 
assessed  a  monthly  fee  and  obtains  a 
specified  nimiber  of  airtime  minutes  as 
part  of  the  monthly  charge.  In  this 
section,  we  seek  comment  on:  (1) 
whether  there  are  wide-area  calling 
plans  or  other  types  of  plans  that  should 
not  be  subject  to  rate  integration;  (2) 
what  limitations  would  rate  integration 
requirements  place  on  CMRS  providers' 
plans;  and,  (3)  whether  we  should 
forbear  from  rate  integration 
requirements  for  some,  or  all,  wide-area 
plans. 

3.  Wide-area  calling  plans  appear  to 
offer  customers  significant  benefits  in 
the  form  of  a  simplified  rate  structiu« 
and  additional  choice.  We  believe  that 
the  analysis  of  wide-area  calling  plans 
begins  with  an  examination  of  what 
constitutes  an  interexchange  service, 
which  is  not  defined  in  the  Act  Some 


parties  argue  that  the  meaning  of 
interexchange  service  should  be  derived 
bom  the  definition  of  "telephone  toll 
service."  Telephone  toll  service  is 
defined  as  "telephone  service  between 
stations  in  different  exchange  areas  for 
which  a  charge  is  not  included  in 
contracts  with  subscribers  for  exchange 
service."  47  U.S.C.  153(48).  Some  CMRS 
providers  assert  that  because  CMRS 
providers  are  not  rate  regulated,  CMRS 
providers  can  establish  any  area  they 
choose  as  the  "exchange"  area.  Under 
this  approach,  an  interexchange  call 
exists  only  if  a  separate  charge  is 
assessed  for  the  interexchange  call.  The 
definition  of  "telephone  toll  service" 
depends,  in  part,  on  the  definition  of 
"exchange  services."  "Telephone 
exchange  service"  is  defined  as  "service 
within  a  telephone  exchange,  or  within 
a  coimected  system  of  telephone 
exchanges  within  the  same  exchange 
area  *  *  *  and  which  is  covered  by  the 
exchange  service  charge,  or  *   *  * 
comparable  service  provided  through  a 
system  of  switches,  transmission 
equipment,  or  other  facilities  (or 
combination  thereof)  by  which  a 
subscriber  can  originate  and  terminate  a 
telecommunications  service."  47  U.S.C. 
153(47).  Cellular,  broadband  PCS,  and 
covered  SMR  providers  have  been  found 
to  provide  "comparable  servicd''  to 
telephone  exchange  service  because,  as 
a  general  matter,  local,  two-way 
switched  voice  service  is  a  principal 
part  of  the  service. 

4.  We  invite  parties  to  comment  on 
how  the  definitions  of  "telephone  foil 
service"  and  "telephone  exchange 
service,"  should  be  applied  in  the 
CMRS  context.  We  also  seek  comment 
on  whether  a  nationwide  wide-area 
calling  plan  would  be  a  telephone 
exchange  service  pursuant  to  section 
3(47)  of  the  Act;  whether  the 
Commission  should  define  this  term  for 
rate  integration  puiposes;  or  whether,  as 
alleged  by  some,  the  definition  should 
be  left  to  the  discretion  of  CMRS 
providers.  Parties  should  discuss  the 
competitive  implications  of  the 
alternative  positions. 

5.  We  invite  parties  to  comment  on 
alternative  ways  of  implementing  rate 
integration  in  the  wide-area  calling  plan 
context  to  foster  customer  choice, 
pricing  flexibility,  and  competitive 
development  of  the  industry. 
Specifically,  what  must  a  CMRS 
provider  do  in  offering  wide-area  plans 
to  comply  with  rate  integration 
requirements?  To  assist  us  in  this  effort, 
we  invite  parties  to  dociunent  the  types 
of  wide-area  calling  plans  that  are 
available,  including  the  range  of  plans 
that  individual  CMRS  carriers  offer.  We 
are  particularly  interested  in 
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comparisons  between  regional  and 
nationwide  plans.  In  addition,  parties 
should  indicate  whether  these  wide-area 
plans  encompass  Alaska,  Hawaii,  and 
the  U.S.  territories  and  possessions. 
Parties  are  asked  to  discuss  whether  the 
existence  of  a  basic  plan  with  separate 
interexchange  charges  at  integrated 
rates,  or  the  availability  of  dial-aroimd 
to  reach  a  long-distance  carrier  with 
integrated  rates,  would  warrant  either 
minimal  regulation  of,  or  forbearance 
from  regulating,  wide-area  calling  plans 
pursuant  to  section  254(g). 

6.  We  also  seek  comment  on  how  to 
evaluate  multiple  wride-area  calling 
plans  offered  by  a  CMRS  provider.  Are 
there  criteria  that  could  be  applied  that 
would  permit  a  variety  of  such  plans  to 
exist,  while  still  complying  with  the  rate 
integration  requirement?  If  a  CMRS 
provider  offers  wide-area  calling  plans, 
we  invite  parties  to  address  whether  it 
should  be  required  to  offer  at  least  one 
such  plan  that  serves  all  locations. 
Parties  shoidd  comment  on  whether  an 
approach  that  prohibited  special  rate 
categories  for  calls  to  non-contiguous 
insular  points  on  a  market -by-market 
basis,  as  suggested  by  PrimeCo,  would 
be  sufficient  to  prevent  discrimination. 
Parties  should  focus  on  how  any 
proposed  approach  to  the  treatment  of 
wide-area  calling  plans  balances  the 
objective  of  fostering  competitive 
market  conditions  with  the  goals  of  rate 
integration.  Finally,  we  ask  that  parties 
discuss  the  implications  of  each 
approach  for  other  policies  applicable  to 
CMRS  providers. 

7.  Alternatively,  we  seek  comment  on 
whether  forbearance  from  the 
application  of  rate  integration  to  wide- 
area  calling  plans  is  appropriate.  Parties 
are  invited  to  comment  on  whether  the 
conditions  in  the  CMRS  market  are  such 
that  the  requirements  of  section  10 
would  be  satisfied.  Finally,  we  seek 
comment  on  the  extent  to  which  the 
continued  applicability  of  sections 
201(b)  and  202(a)  of  the  Act  is  sufficient 
to  protect  against  discriminatory  or 
imreasonable  rates;  and,  on  the  impact 
of  specific  proposals  on  small  business 
entities,  including  new  entrants. 

B.  Affiliation  Requirements 

8.  The  Commission's  rate  integration 
policy  has  always  required  rate 
integration  across  affiliates.  We 
tentatively  conclude  that  an 
interpretation  of  section  254(g), 
consistent  with  this  prior  policy,  that 
requires  rate  integration  across  affiliates 
is  also  consistent  with  the  Congressional 
intent  of  section  254(g). 

9.  In  the  Rate  Integration 
Reconsideration  Order,  we  specified 
that  the  current  definitions  of  "affiliate" 


and  "control"  in  section  32.9000  of  the 
Commission's  rules  will  be  used  to 
determine  whether  companies  are 
sufficiently  related  to  require  them  to 
integrate  their  rates.  Thus,  we  required 
affiliates  under  common  ownership  and 
control  to  integrate  their  rates.  We 
observed  that  these  definitions  will 
permit  application  of  rate  integration  to 
closely  related  affiliates  while  excluding 
those  not  imder  common  control. 

10.  CMRS  providers  assert  that  the 
affiliation  rule  is  imworkable  and  could 
produce  anticompetitive  results.  They 
state  that  CMRS  ovtmership 
arrangements  are  complicated,  typically 
including  partnership  arrangements 
among  carriers  that  are  often 
competitors  in  other  markets.  Several 
CMRS  providers  assert  that  the  ciirrent 
affiliation  requirement  would  force  all 
related  carriers  to  adopt  identical  rates 
and  rate  structiues,  thereby  preventing 
CMRS  providers  from  responding  to 
competition  and  depriving  customers  of 
the  benefits  of  pricing  flexibility  and 
ciistomer  choice  associated  with  the 
detariffed  CMRS  environment. 

11.  A  workable  affiliation  rule  is 
essential  to  preclude  CMRS  providers 
from  evading  the  rate  integration 
requirement  of  section  254(g)  by  the 
simple  process  of  creating  separate, 
affiliated  companies  to  serve  different 
geographic  areas.  We  recognize, 
however,  that  too  stringent  an  affiliation 
rule  could  be  unworkable  and  adversely 
effect  pricing  and  customer  choice, 
because  of  the  complex  nature  of  the 
CMRS  market.  We  invite  parties  to 
propose  the  appropriate  affiliation 
requirement.  We  request  parties  to 
address  the  following  affiliation 
standards:  (1)  fifty-one  percent  or 
greater  ownership  control;  and  (2) 
eighty  percent  ownership  control 
resulting  in  accounting  on  a 
consolidated  basis.  Parties  should 
discuss  how  positive  or  negative  control 
should  affect  the  analysis.  Parties  also 
are  asked  to  identify  CMRS  providers 
serving  Alaska,  Hawaii,  and  the  U.S. 
territories  and  possessions  that  would 
be  affected  by  different  affiliation 
standards.  We  invite  parties  to  suggest 
other  affiliation  standards  that  they 
believe  are  more  workable.  Finally,  we 
seek  comment  on  the  natiue  of  the 
fiduciary  duty  owed  by  a  controlling 
partner  to  its  partners,  how  that  duty 
would  be  affected  by  application  of  the 
statutory  requirements  of  section  254(g), 
and  how  that  duty  should  affect  the 
level  of  affiliation  required  to  trigger 
rate  integration  requirements  in  the 
CMRS  industry. 

12.  We  also  seek  comment  on  whether 
conditions  in  the  CMRS  market  warrant 
forbearance  from  application  of  the 


affiliation  requirement  under  section  10 
of  the  Act.  Parties  should  address  how 
each  element  of  the  forbearance 
standard  is  met.  Finally,  parties  should 
address  the  extent  to  which  any  affiliate 
standard  they  propose  affects  small 
business  entities,  including  new 
entrants. 

C.  Plans  That  Assess  a  Local  Airtime  or 
Roaming  Charge  Plus  Separate  Long- 
Distance  Charges  for  Interstate, 
Interexchange  Services 

13.  In  this  section,  we  seek  further 
conunent  on  the  effects  of  the  rate 
integration  requirement  of  section 
254(g)  on  the  airtime  or  roaming  charges 
associated  with  interstate,  interexchange 
calls  for  which  a  separate  long-distance 
charge  is  assessed.  Airtime  and  roaming 
charges  may  be  viewed  in  one  or  more 
ways.  For  example,  airtime  and  roaming 
charges  could  be  viewed  as  not 
interexchange  in  character  and, 
therefore,  not  subject  to  rate  integration, 
if  the  charges  do  not  vary  with  the  local 
or  toll  nature  of  the  call.  Alternatively, 
airtime  and  roaming  charges  could  be 
viewed  as  part  of  the  price  for  the  long- 
distance call  and,  therefore,  subject  to 
the  rate  integration  requirement  We 
request  comment  on  the  legal  and  policy 
implications  of  the  alternatives 
described  above.  Parties  also  should 
discuss  any  interrelationships  with  the 
definition  of  "exchange"  and 
"interexchange,"  discussed  above  in 
conjunction  with  the  consideration  of 
wide-area  calling  plans. 

14.  The  local  airtime  or  roaming 
charge  assessed  for  a  purely  local  call 
generally  is  the  same  as  that  assessed  in 
connection  with  a  toll  call.  That  charge 
may  vary  from  calling  area  to  calling 
area  because  of  differences  in  market 
conditions,  just  as  exchange  rates  of 
incumbent  LECs  may  vary  among 
exchanges.  Traffic,  which  involves  no 
interstate,  interexchange  component,  is 
not  subject  to  rate  integration.  If  airtime 
and  roaming  charges  are  subjected  to 
rate  integration,  CMRS  providers  claim 
that  they  would  be  forced  to  assess  the 
same  airtime  and  roaming  charge  in  all 
locations.  Several  parties  noted  that 
such  a  requirement  could  affect  CMRS 
providers'  ability  to  respond  to 
competition  or  to  offer  customers  a 
variety  of  pricing  options.  We  seek 
comment  on  the  ability  of  CMRS 
providers  to  impose  separate,  uniform 
airtime  and  roaming  charges  when  a  call 
is  an  interstate,  interexchange  call.  To 
assist  us  in  evaluating  the  implications 
of  the  application  of  rate  integration  to 
airtime  and  roaming  charges,  parties 
should  provide  detailed  information  on 
the  percentage  of  calls  and  minutes  that 
are  local  in  natiire  as  opposed  to  the 
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percentage  of  calls  and  minutes  that  are 
toU. 

15.  CMRS  providers  state  that  airtime 
and  roaming  charges  primarily  reflect 
local  market  conditions.  They  allege 
that  costs  do  not  vary  as  widely  as  costs 
vary  for  exchange  carriers,  and  that 
CKfilS  rates  do  not  include  subsidies 
that  support  high  exchange  costs.  We 
ask  parties  to  address  the  extent  of  any 
cost  difference  between  the  contiguous 
states  and  Hawaii,  Alaska,  and  the 
covered  U.S.  territories  and  possessions, 
and  to  submit  demonstrative  evidence 
supporting  their  cost  difiierence  data. 
Parties  also  should  address  the  extent  to 
which  any  options  they  pn^Mse  would 
affect  small  business  entities,  including 
new  entrants. 

16.  Finally,  we  ask  parties  to 
comment  on  whether,  if  we  determine 
that  airtime  and  roaming  charges  are 
properly  part  of  an  interstate, 
interexchange  call,  we  should  forbear 
from  appl)ring  the  rate  integration 
requirement  of  section  254(g)  to  those 
airtime  and  roaming  charges.  Parties 
urging  forbearance  should  discuss  the 
standards  of  section  10  of  the  Act  and 
how  each  element  of  the  forbearance 
analysis  is  met.  Parties  also  should 
discuss  the  effect  of  the  continued 
applicability  of  sections  201,  202,  and 
208  on  the  forbearance  analysis.  In 
particidar,  we  ask  parties  to  discuss  the 
extent  to  which  those  sections  will 
protect  consimiers  in  a  less  than  fully 
competitive  market 

D.  Integration  of  Cellular  and  PCS 
Services 

17.  We  invite  parties  to  comment  on 
whether  the  rates  of  celliilar  and 
broadband  PCS  services  should  be 
integrated.  Parties  should  discuss  any 
similarities  or  differences  in  the 
operation  of  cellular  and  PCS  networks, 
as  well  as  customer  perceptions  of  the 
two  types  of  services.  Parties  also  are 
asked  to  suggest  other  similarities  or 
differences  that  should  affect  our 
decision  as  to  whether  cellular  and  PCS 
services  should  be  rate  integrated.  We 
invite  parties  to  discuss  the  effect  that 
requiring  these  services  to  integrate 
their  rates  would  have  on  the  intent,  in 
part,  that  PCS  service  provide 
competition  to  cellular  service.  In 
addition,  we  ask  parties  to  conmient  on 
whether  their  position  difiiers  if  the 
CMRS  provider  uses  an  integrated 
cellular  and  PCS  network  to  provide  a 
single  CMRS  service  or  if  the  CMRS 
provider  offers  separate  celliilar  and 
PCS  services  using  distinct  cellular  and 
PCS  fecilities.  Finally,  we  invite  parties 
to  address  the  extent  to  which  a 
requirement  to  integratis  the  rates  of 
cellular  and  PCS  services  would  affect 


small  business  entities,  including  new 
entrants. 

m.  Procedural  Matters 

A.  Ex  Parte  Presentations 

18.  The  Notice  is  a  permit-but- 
disclose  proceeding  and  is  subject  to  the 
permit-but-disclose  requirements  imder 
47  CFR  1.1206(b),  as  revised.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentation  must  contain  a 
summary  of  the  substance  of  the 
presentation  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  See  also  47  CFR  1.1206(b). 

B.  Paperwork  Reduction  Act 

19.  The  Notice  has  been  analyzed 
vnth  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  and  does  not  contain  new  or 
modified  information  collections  subject 
to  Office  of  Managemoit  and  Budget 
review. 

C.  Initial  Regulatory  Flexibility  Act 
AiKdysis 

20.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  proposals  suggested 
in  this  Notice.  The  analysis  is  set  forth 
at  the  end  of  this  summary.  Written 
public  comments  are  requested  on  the 
IRFA.  Comments  and  reply  comments 
must  be  identified  by  a  separate  and 
distinct  heading  as  responses  to  the 
IRFA  and  must  be  filed  on  or  before 
May  27, 1999  and  June  28. 1999, 
respectively.  Parties  should  address  the 
extent  to  which  ova  proposals  affect 
large  and  small  CMRS  providers 
differently  and  how  small  business 
entities,  including  new  entrants,  will  be 
affected.  The  Commission's  Office  of 
Public  Affairs,  Reference  Operations 
Division,  will  send  a  copy  of  this  Notice, 
including  this  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  RFA.  In  addition,  the  Notice 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register. 

D.  Comment  and  Reply  Comment  Filing 
Dates  and  Procedures 

21.  Pursxiant  to  sections  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
comments  on  or  before  May  27, 1999, 
and  reply  comments  on  or  before  Jime 
28, 1999.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 


Filing  System  (ECFS)  or  by  filing  paper 
copies. 

22.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Only  one  copy  of  the 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
conunents,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  including  "get 
form  <your  e-mail  address>"  in  the 
body  of  the  message.  A  sample  form  and 
directions  will  be  sent  in  reply. 

23.  Parties  that  choose  to  file  by  paper 
miist  file  an  original  and  four  copies  of 
each  filing.  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  Twelfth  St.,  S.W.,  Room  TW-A325, 
Washington,  DC  20554. 

24.  Parties  that  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  Such  a  submission  should  be 
on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  or 
compatible  software,  llie  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenter's  name, 
proceeding  (including  the  docket 
niunber  in  this  case.  CC  Docket  No.  96- 
61);  type  of  pleading  (comment  or  reply 
comment);  date  of  submission;  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  1231  20th 
Street,  N.W.,  Washington,  DC  20036. 

IV.  Ordering  Clauses 

25.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1-4,  201-202,  254, 
303(r)  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151- 
154,  201-202,  254,  303(r)  and  403,  that 
notice  is  hereby  given  of  the  rulemaking 
described  above  and  that  comment  is 
sought  on  these  issues. 

26.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  A^irs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
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to  the  Chief  Coiinsel  for  Advocacy  of  the 
Small  Business  Administration. 

V.  Initial  Regulatory  Flexibility  Act 
Anal3r8is 

27.  As  required  by  the  RFA,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Notice  provided 
above.  The  Commission  will  send  a 
copy  of  the  Notice,  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

A.  Need  for.  and  Objectives  of,  the 
Proposed  Rules 

28.  In  the  1996  Act',  Congress  directed 
the  Commission  to  develop  rules 
implementing  the  provisions  of  section 
254(g)  within  six  months  of  its 
enactment.  The  Commission  adopted 
broad  rules  implementing  the 
provisions  of  section  254(g)  in  the  Rate 
Integration  Order.  In  the  Notice,  we  seek 
comment  on  how  the  rate  integration 
requirement  of  section  254(g)  should  be 
applied  to  certain  interstate, 
interexchange  offerings  of  CMRS 
providers.  The  objective  is  to  develop 
rate  integration  policies  for  CMRS 
providers  that  address  the  conditions  in 
the  CMRS  marketplace,  while  fulfilling 
the  rate  integration  objective  of  section 
254(g). 

B.  Legal  Basis 

29.  The  proposed  action  is  authorized 
by  47  U.S.C.  151-154,  201-202,  254, 
303(r)  and  403. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

30.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 


(a)  Cellular  Radio  Telephone  Service 

31.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
companies,  lliis  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons.  According  to  the  1992  Census, 
which  is  the  most  recent  information 
available,  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  12  of 
these  large  firms  were  cellular  telephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  Although  there  are  1,758 
cellular  licenses,  we  do  not  know  the 
number  of  cellular  licensees,  siAce  a 
cellular  licensee  may  own  several 
licenses.  We  assume  that,  for  purposes 
of  oiu  evaluations  in  this  IRFA,  all  of 
the  ciurent  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

(b)  Broadband  Personal 
Communications  Service 

32.  The  broadband  PCS  spectrum  is 
divided  into  six  fi-equency  blocks 
designated  A  through  F.  Pursuant  to 
section  24.720(b)  of  the  Commission's 
Rides,  the  Commission  has  defined 
"small  entity"  for  Block  C  and  Block  F 
licensees  as  firms  that  had  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  This 
regulation  defining  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA. 

33.  The  Commission  has  auctioned 
broadband  PCS  licenses  in  all  of  its 
spectrum  blocks  A  through  F.  We  do  not 
have  sufficient  data  to  determine  how 
many  small  businesses  under  the 
Commission's  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  As  of  now,  there  are  90  non- 
defaulting  winning  bidders  that  qualify 
as  small  entities  in  the  Block  C  auction 
and  93  non-defaulting  winning  bidders 
that  qualify  as  small  entities  in  the  D,  E, 
and  F  Block  auctions.  Based  on  this 
information,  we  conclude  that  the 
number  of  broadband  PCS  licensees  that 
wou]4^  affected  by  the  proposals  in 
this  Notice  includes  the  183  non- 
defaulting  winning  bidders  that  qualify 
as  small  entities  in  the  C,  D,  E,  and  F 
Block  broadband  PCS  auctions. 

(c)  Specialized  Mobile  Radio 

34.  Pursuant  to  section  90.814(b)(1)  of 
the  Commission's  Rules,  the 
Commission  has  defined  "small  entity" 


for  geographic  area  800  MHz  and  900 
MHz  SMR  licenses  as  firms  that  had 
average  gross  revenues  of  no  more  than 
$15  million  in  the  three  previous 
calendar  years.  This  regulation  defining 
"small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA. 

35.  The  proposals  set  forth  in  the 
Notice  may  apply  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands.  We 
do  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million. 

36.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  under  the  Commission's 
definition  in  the  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  niunber  of  geographic  area  SMR 
licensees  affected  by  the  proposals  set 
forth  in  this  Notice  includes  these  60 
small  entities. 

37.  A  total  of  525  licenses  were 
auctioned  for  the  upper  200  chaimels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  were  62  qualifying 
bidders,  of  which  52  were  small 
businesses.  The  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis  to  estimate, 
moreover,  how  many  small  entities 
within  the  SBA's  definition  will  win 
these  lower  channel  licenses.  We 
assimie  that,  for  purposes  of  our 
evaluations  in  this  IRFA,  all  of  the 
ciurent  specialized  mobile  radio 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA. 

(d)  220  MHz  Service 

38.  The  Commission  has  classified 
providers  of  220  MHz  service  into  Phase 
I  and  Phase  11  licensees.  There  are 
approximately  2,800  non-nationwide 
Phase  I  licensees  and  4  nationwide 
licensees  currently  authorized  to 
operate  in  the  220  MHz  band.  The 
Commission  recently  conducted  the 
Phase  n  auction.  There  were  54 
qualified  bidders,  of  which  47  were 
small  businesses. 

39.  At  this  time,  however,  there  is  no 
basis  upon  which  to  estimate 
definitively  the  nimiber  of  phase  I  220 
MHz  service  licensees  that  are  small 
businesses.  To  estimate  the  niunber  of 
such  entities  that  are  small  businesses, 
we  apply  the  definition  of  a  small  entity 
imder  SBA  ndes  applicable  to 
radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 


no  more  than  1,500  persons.  According 
to  the  1992  Census,  which  is  the  most 
recent  information  available,  only  12 
out  of  a  total  1,178  radiotelephone  firms 
which  operated  during  1992  had  1,000 
or  more  employees — and  these  may  or 
may  not  be  small  entities,  dep^iding  on 
whether  they  employed  no  more  than 
1,500  employees.  But  1,166 
radiotelephone  firms  had  fewer  than 
1,000  employees  and  therefore,  under 
the  SBA  definition,  are  small  entities. 
However,  we  do  not  know  how  many  of 
these  1,166  firms  are  likely  to  be 
involved  in  the  phase  1 220  MHz 
service. 

(e)  Mobile  Satellite  Services  (MSS) 

40.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  licensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  Communications  Services, 
Not  Elsewhere  Classified  (NEC).  TTiis 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or 
less  in  annual  receipts.  According  to  the 
Census  Bureau,  th»e  were  a  total  of  846 
communications  services,  NEC  in 
operation  in  1992,  and  a  total  of  775  had 
annual  receipts  of  less  than  $9,999 
million. 

41.  Mobile  Satellite  Services  or 
Mobile  Satellite  Earth  Stations  are 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 
These  stations  operate  as  part  of  a 
network  that  includes  a  fixed  hub  or 
stations.  The  stations  that  are  capable  of 
transmitting  while  a  platform  is  moving 
are  included  imder  section  20.7(c)  of  the 
Commission's  Rules  as  mobile  services 
within  the  meaning  of  sections  3(27) 
and  332  of  the  Communications  Act. 
Those  MSS  services  are  treated  as  CMRS 
if  they  connect  to  the  Public  Switched 
Network  (PSN)  and  also  satisfy  other 
criteria  of  section  332.  Facilities 
provided  through  a  transportable 
platform  that  cannot  move  when  the 
communications  swvice  is  offered  are 
excluded  from  section  20.7(c). 

42.  The  MSS  networks  may  provide  a 
variety  of  land,  maritime  and 
aeronautical  voice  and  data  services. 
There  are  eight  mobile  satellite 
licensees.  At  this  time,  we  are  unable  to 
make  a  precise  estimate  of  the  nimiber 
of  small  businesses  that  are  mobile 
satellite  earth  station  licensees. 
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(f)  Paging  Services 

43.  The  Commission  has  adopted  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  paging  service.  A  small  business  is 
defined  as  either  (1)  a  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  million;  or  (2)  an 
entity  that,  together  with  affiUates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  The  SBA  has  approved  this 
definition  for  paging  companies. 

44.  The  Commission  estimates  that 
the  total  cmrent  number  of  paging 
carriers  is  approximately  600.  In 
addition,  the  Commission  anticipates 
that  a  total  of  16,630  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
licenses  will  consist  of  2,550  Major 
Trading  Area  (MTA)  licenses  and  14,080 
Economic  Area  (EA)  licenses.  In 
addition  to  the  47  Rand  McNally  MTAs, 
the  Commission  is  licensing  Alaska  as  a 
separate  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  licenses 
have  been  held  yet,  and  there  is  no  basis 
to  determine  the  niunber  of  licenses  that 
will  be  awarded  to  small  entities.  Given 
the  feet  that  no  reliabfe  estimate  of  the 
number  of  paging  licensees  can  be 
made,  we  assume,  for  purposes  of  this 
IRFA,  that  all  of  the  current  licensees 
and  the  16,630  geographic  area  paging 
licensees  either  are  or  will  consist  of 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

(g)  Narrowband  PCS 

45.  The  Commission  has  auctioned 
nationwide  and  regional  licenses  for 
narrowband  PCS.  The  Commission  does 
not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition.  At 
present,  there  have  been  no  auctions 
held  for  the  MTA  and  Basic  Trading 
Area  (BTA)  narrowband  PCS  licenses. 
The  Commission  anticipates  a  total  of 
561  MTA  licensees  and  2,958  BTA 
licensees  will  be  awarded  in  the 
auctions.  Those  auctions,  however,  have 
not  yet  been  scheduled.  Given  that 
nearly  all  radiotelephone  companies 
have  fewer  than  1,500  employees  and 


that  no  reliable  estimate  of  the  number 
of  prospective  MTA  and  BTA 
narrowband  licensees  can  be  made,  we 
assume,  that  all  of  the  Ucensees  will  be 
awarded  to  small  entities,  as  that  term 
is  defined  by  the  SBA. 

(h)  Air-Ground  Radiotelephone  Service 

46.  The  Commission  has  not  adopted 
a  definition  of  small  business  specific  to 
the  Air-Ground  Radiotelephone  Service, 
which  is  defined  in  section  22.99  of  the 
Commission's  rules.  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1.500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

47.  We  project  that  any  rules  adopted 
in  response  to  the  Notice  will  impose  no 
significant  new  reporting  or 
recordkeeping  requirements  on  CMRS 
providers.  CMRS  providers  will,  of 
course,  have  to  comply  with  any  rate 
integration  requirements  that  may  be 
adopted  in  a  final  order.  As  part  of  that 
requirement,  they  may  have  to  integrate 
their  rates  with  those  of  specified 
affiliates. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Ahematives  Considered 

48.  Throughout  this  Notice,  we  seek 
comm^ent  on  the  impact  of  the  proposals 
in  the  Notice  on  small  entities.  We  also 
seek  comment  on  whether  we  should 
forbear  fitim  applying  any  of  the  rate 
integration  requirements  on  which 
comment  is  sought  to  CMRS  providers. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

49.  None. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
(FR  Doc.  99-12410  Filed  5-17-99;  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requiramente  Submitted  to  0MB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington  D.C.  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0004. 

Fonn  Number:  AID  11. 

Title:  Application  for  approval  of 
Commodity  Eligibility.  Instruction 
Books  for  the  Organization  Profile.  Type 
of  USAID  provides  loans  and  grants  to 
some  developing  coimtries  in  the  form 
of  Conmiodity  Import  Programs  (CIPs). 
These  funds  are  made  available  to  host 
countries  to  be  allocated  to  the  public 
and  private  sectors  for  ptuchasing 
various  commodities  £rom  the  U.S.,  or 
in  some  cases,  from  other  developing 
countries.  In  accordance  with  Section 
604(f)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  USAID  may  finance 
only  those  commodities  which  are 
determined  eligible  and  suitable  in 
accordance  with  various  statutory 
requirements  and  agency  policies.  Using 
the  Application  for  Approval  of 
Commodity  Eligibility  (Form  AID  11), 
the  supplier  certifies  to  USAID 
information  ^out  the  commodities 
being  supplied,  as  required  in  section 
604(f),  so  that  USAID  may  determine 
eligibility. 

Annua/  Reporting  Burden: . 


Respondents:  365  (twice  a  year) 
Total  annual  responses:  730. 
Total  annual  hours  requested:  365 
hours. 

Dated:  May  11, 1999. 
Willette  L.  Smith, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  9^12418  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

Business  and  Profossionai 
Classification  Report 

action:  Proposed  collection;  comment 
request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506(c) 
(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  19, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Carol  S.  King,  Bureau  of 
the  Census,  Room  2651-3,  Washington, 
DC  20233,  (301)  457-2675. 
SUPPLEMENTARY  INFORMATION: 

I.  Alsstract 

The  Census  Bureau  sponsors  the  SQ- 
CLASS,  "Business  and  Professional 
Classification  Report",  to  collect 
information  needed  to  keep  the  retail, 
wholesale,  and  service  samples  current 
with  the  business  universe.  The  form 
was  previously  known  as  B-625  (97). 
Because  of  rapid  changes  in  the 
marketplace  caused  by  the  emergence  of 
new  businesses,  the  deaths  of  others, 


transfer  of  ownership,  mergers,  and  so 
forth,  on  a  quarterly  basis  the  Bureau  of 
the  Census  canvasses  a  sample  of  new 
Employer  Identification  Numbers  (EINs) 
obtained  from  the  Internal  Revenue 
Service  (IRS)  and  the  Social  Security 
Administration  (SSA).  Each  selected 
firm  is  canvassed  once  for  kind  of 
business  classification,  measure  of  size, 
and  company  affiliation  on  the 
establishments  associated  with  the  new 
EBM.  In  essence,  from  the  perspective  of 
the  business  firm,  this  is  a  one  time 
collection  of  data.  A  different  sample  of 
EINs  is  canvassed  four  times  a  year. 

We  are  revising  the  SQ-CLASS  to 
better  assign  kind-of-business  codes 
based  on  the  North  American  Industry 
Classffication  System  (NAICS).  This 
includes  collection  of  additional 
information  on  method  of  selling  which 
is  a  key  component  lor  enstuing  correct 
NAICS  classification. 

(Occupational  Employment  Statistics 
Bureau  of  Labor  Statistics,  199  National 
Occupational  Employment  and  Wage 
Data  Professional,  Paraprofessional,  and 
Technical  Occupations,  $17.66 
represents  the  median  hourly  wage  of 
the  full-time  wage  and  salary  earnings  of 
accountants  and  auditors)  http:// 
stats.bls.gov/oes/national/oes ^prof.htm 

Respondent's  Obligation:  Voluntary. 
Authority:  Title  13,  United  States  Ckide, 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
"They  also  will  become  a  matter  of 
public  record. 


n.  Method  of  CoUection 

We  collect  this  information  by  mail, 
fox,  and  telephone  follow-up. 

IILDste 

OMB  Number:  0607-0189. 

Form  Number:  SQ-CLASS. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail.  Wholesale  and 
Service  firms  in  the  l/nited  States. 

Estimated  Number  of  Respondents: 
Annually,  approximately  42,000. 

Estimated  Time  Per  Response:  13 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  9,101. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondent  for  fiscal  year 
2000  is  estimated  to  be  $160,724  based 
on  the  median  hourly  salary  of  $17.66 
for  accountants  and  auditors. 

Dated:  May  7. 1999. 
Linda  Engelmeier, 

Departmental  Fonns  Qearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  99-12196  Filed  5-17-99;  8:45  am] 

BMJJNS  CODE  3610-07-0 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonee  Board 
[Doctor  20-99] 

Foreign-Trade  Zone  1 14— Peoria, 
lliinole;  Appllcallon  for  Foreign-Trade 
Sulnone  Status;  E.I.  du  Pont  de 
Nenwure  and  Company,  Inc.  (Crop 
Prolaetion  Products),  El  Paeo,  Illinois 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Economic  Development 
Council,  Inc.  (of  Peoria,  Illinois),  grantee 
of  FTZ  114,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
facilities  (crop  production  products)  of 
E.I.  du  Pont  de  Nemours  and  Company, 
Inc.  (Du  Pont),  located  in  El  Paso, 
Illinois.  The  application  was  submitted 
pursuant  to  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  May 
7, 1999. 

The  DuPont  facilities  (49.2  acres, 
320,512  sq.  ft.  +  240,000  sq.  ft. 
proposed)  are  located  at  on  U.S. 
Highway  24  East  in  El  Paso,  Illinois.  The 
facilities  (150  employees)  produce 
herbicide  products  for  crop  protection. 
DuPont  initially  intends  to  manufacture, 
test,  package,  and  warehouse 
sulfonylurea  herbicides  under  FTZ 
procedures.  The  herbicides  to  be 
produced  are  marketed  under  the 
following  trade  names:  Accent*,  Accent 
Gold*  Basis®,  Basis  Gold®,  Classic*, 
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Canopy*.  Canopy  XL*.  Pinnacle*,  and 
ReUance*.  Foreign-sourced  materials 
will  account  for,  on  average.  14  to  18 
percent  of  finished  products'  value. 
Dupont  has  indicated  that  the  followii^ 
inputs  will  be  imported,  or  transferred 
under  FTZ  procedures  from  the 
proposed  subzone  of  DuPont 
Agricuhuial  Caribe  Industries,  Ltd.  (in 
Manati,  Puwto  Rico):  nicosulfuron; 
rimsulfuron;  thifensulfuron  methyl;  and 
chlorimuron  ethyl  (the  duty  rate  on 
these  is  10.0%).  The  application  also 
indicates  that  the  company  may  in  the 
future  import  under  FTZ  procedures  a 
wide  variety  of  other  chemical 
materials,  as  well  as  other  products  used 
in  production,  packaging*  and 
distribution  of  crop  protection  products. 

Zone  procedures  would  exempt 
DuPont  6t)m  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  On  domestic  shipmmts,  the 
company  would  be  able  to  defer 
Customs  duty  payments  on  foreign 
materials,  and  to  choose  the  duty  rate 
that  applies  to  the  finished  products 
(6.5%)  instead  of  the  rate  oUierwise 
applicable  to  the  foreign  input  materials 
(noted  above).  The  company  would  also 
be  exempt  from  duty  payments  on 
foreign  merchandise  that  becomes 
scrap/waste.  FTZ  status  may  also  make 
a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  woidd  help 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  19, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  to  August  2, 1999. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
3716. 14th  and  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20230 

U.S.  Customs  Service,  5701  W. 
Smithville  Rd..  Air  Cargo  Facility, 
Suite  700,  Bartonville.  IL  61607-1778 


Dated:  May  7, 1999. 
Deonis  Pacciiralli. 

Acting  Executive  Secretary. 

[FR  Doc.  99-12506  Filed  5-17-99;  8:45  am] 

BHJJNO  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Boerd 
(Doetol  19-99) 

Foreign-Trade  Zone  93-f)urtMni,  North 
CaroNna;  Application  For  Foreign- 
Trade  Sutaone  Statue;  PhNipe  Monitor 
Raleigh  (Computer  Monitors  and 
Related  Peripheral  Products),  Durtiam, 
NC 

An  application  has  been  submitted  to 
the  Formgn-Trade  Zones  Board  (the 
Board)  by  the  Triangle  J  Council  of 
Governments,  grantee'of  FTZ  93, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  facilities 
(computer  monitors  and  related 
peripheral  products)  of  Philips  Monitor 
Raleigh  (PUlips),  located  at  sites  in  the 
Durham.  North  Carolina,  area,  llie 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  6, 
1999. 

The  Philips  facilities  (16  acres, 
168,000  sq.  ft.)  are  located  at  627  and 
701  Distribution  Drive,  Durham,  North 
Carolina.  The  facilities  (200  employees) 
are  ciurently  used  for  the  manufact\u« 
of  computer  monitors.  The  appUcation 
indicates  that  products  which  may  be 
produced  at  the  plant  in  the  future 
include:  computer  keyboards;  computer 
speakers  (internal  and  external); 
computer  video  cameras  (internal  and 
external);  computer  microphones 
(internal  and  external);  USB  hubs,  ports, 
cables  and  connectors;  "ultra-thin 
clients;"  LCD  monitors;  and  computer 
mouses.  Some  of  the  components  used 
in  manufacturing  computer  monitors  are 
purchased  from  abroad  (an  estimated 
63%  of  finished  product  valuel, 
including  connectors,  screws,  knobs, 
springs,  metal  plates,  brackets,  cable 
ties,  lenses,  sliders,  wire  harnesses, 
power  cords,  degauss  coils,  cables,  and 
cathode  ray  tubes  (duty  rates  on  these 
items  range  from  1.9%  to  6.5%).  The 
company  also  uses  a  number  of  foreign- 
sourced  items  that  are  duty  free. 

Zone  procedures  would  exempt 
Philips  from  Customs  duty  payments  on 
foreign  components  used  in  export 
production.  On  domestic  shipments,  the 
company  would  be  able  to  defer 
Customs  duty  payments  on  foreign 
materials,  and  to  choose  the  duty  rate 
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that  applies  to  the  finished  products 
(computer  monitors  are  duty  free) 
instead  of  the  rates  otherwise  applicable 
to  the  foreign  input  materials  (noted 
above).  The  company  would  also  be 
exempt  from  duty  payments  on  foreign 
merchandise  that  becomes  scrap/waste. 
FTZ  procedures  will  help  Philips  to 
implement  a  more  cost-effective  system 
for  handling  Customs  requirements 
(including  reduced  brokerage  fees  and 
Customs  merchandise  processing  fees). 
FTZ  status  may  also  make  a  site  eligible 
for  benefits  provided  under  state/local 
programs,  llie  application  indicates  that 
the  savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  19, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  August  2, 1999. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  and  Pennsylvania  Avenue, 

N.W..  Washington,  D.C.  20230 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  400  West  Market 

Street,  Suite  102,  Greensboro,  NC 

27401 

Dated:  May  6. 1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[PR  Doc.  99-12505  Filed  5-17-99;  8:45  am] 

BILUNG  C00€  351(M)S-P 


DEPARTMEKT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[DocM  21-99] 

Foreign-Trade  Zone  7— Mayaguez, 
Puerto  Rico;  Application  for  Foreign- 
Trade  Sulnone  Status;  DuPoint 
Agriculturai  Caribe  Industries,  Ltd. 
(Crop  Protection  Products),  Manat', 
Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  F*uerto  Rico  Industrial 
Development  Company,  grantee  of  FTZ 
7,  requesting  special-purpose  subzone 
status  for  the  manufacturing  facilities 
(crop  protection  products)  of  DuPoint 
Agricultiual  Caribe  Industries,  Ltd. 
(DACI),  located  in  Manati,  Puerto  Rico. 
The  application  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  7, 
1999. 

The  DAQ  facilities  (458.5  acres, 
797,000  sq.  ft.+235,000  sq.  ft  proposed) 
are  located  at  Km  2.3,  State  Road  686, 
Manti,  Puerto  Rico.  The  facilities  (695 
employees)  produce  herbicide  products 
for  crop  protection.  DACI  indicates  that 
it  intends  to  manufacture,  test,  package, 
and  warehouse  under  FTZ  procedures 
sulfonylurea  herbicides,  as  well  as 
"technicals"  to  be  used  by  the  E.I.  du 
Pont  de  Nemours  £ind  Company,  Inc., 
plant  in  El  Paso,  Illinois  for  the 
production  of  such  herbicides.  The 
herbicides  which  may  be  produced  at 
the  Manati  facility  are  marketed  imder 
the  following  trade  names: 
Accent® Accent  Gold®.  Basis®,Basis 
Gold®,  Pirmacle®,  Reliance®,  Classic®, 
Canopy®,  Canopy  XL®,  Granstar®, 
Express®,  Ally®,  Escort®,  Glean®, 
Harmony®,  Harmony  Extra®,  Refine®, 
Finesse®,  Londax®,  Gulliver®,  and 
Canvas®.  Foreign-sourced  materials  wrill 
accoimt  for,  on  average,  13  to  17  percent 
of  the  finished  products'  value.  DACI 
indicates  that  the  foreign-sourced  inputs 
are  as  follows:  2-methyl-5-methoxy-6- 
methylamino-l,3,5-triazine;2- 
(isocyanatosulfonyl)-benozicacid, 
methyl;  2-Amino-4-methoxy-6-methyl- 
1,3,5-triazine;  3-(isocyanatosulfonyl)-2- 
thiophenecarboxylic  acid,  methyl  ester; 
2-chioro-benzenesulfonyl  isocyanate;  2- 
Amino-4,6-dimethoxypyriniidine;  2- 
[(isocyanatosulfonyl)  methyll-benzoic 
acid,  methyl  ester;  (4,6- 
dimethoxypjTimidin-2-yl)  carbamic 
acid,  phenyl  ester;  l-methyl-4-[2- 
methyl-2H-tetrazol-5-yl]-lH-pyrazole-5- 
sulfonamide;  4,6-dimethyl-2- 
pyrimidinamine;  phenyl  (3- 
((dimethylamino)carbonyl)-2- 
pyridinylsulfonyl)carbamate;  3- 
(ethylsulfonyl)-2-pyridinesulfonamide; 
2-(isocyanatosulfonyi)-benzoicacid, 
ethyl  ester;  and  2-amino-4-chloro-6- 
methoxypjTimidine  (duty  rates  on  these 
items  range  from  duty  bee  to 
10.0%-t-1.8e/kg.).  This  application  also 
indicates  that  the  company  may  in  the 
future  import  under  FTZ  procedures  a 
wide  variety  of  other  chemical 
materials,  as  well  as  other  products  used 
in  production,  packaging,  and 
distribution  of  crop  protection  products. 


Zone  procedures  would  exempt  DACI 
irom  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  shipments,  the  company 
would  be  able  to  defer  Customs  duty 
payments  on  foreign  materials,  and  to 
choose  the  duty  rate  that  applies  to  the 
finished  products  (6.5%-10%)  instead 
of  the  rates  otherwise  applicable  to  the 
foreign  input  materials  (noted  above). 
The  company  would  also  be  exempt 
from  duty  payments  on  foreign 
merchandise  that  becomes  scrap/waste. 
FTZ  status  may  also  make  a  site  eligible 
for  benefits  provided  under  state/local 
programs.  The  application  indicates  that 
the  savings  from  zone  procedures  would 
held  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (origincd  and  three  copies) 
shall  be  addressed  to  the  Board's 
Exeutive  Secretary  at  the  address  below. 
The  closing  period  for  their  receipt  is 
July  19, 1999.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  Uie  subsequent  15-day  period  to 
August  2, 1999. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20230 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  525  F.D.  Roosevelt 
Avenue,  Suite  905,  San  Juan,  PR 
00918 

Dated:  May  7, 1999. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[PR  Doc.  99-12507  Filed  5-17-99;  8:45  am) 
BILUNQ  CODE  3S10-8D-«I 
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ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  January  11, 1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  porcelciin-on-steel  cookware 
from  Mexico  (64  FR  1592).  This  review, 
the  eleventh  review  of  this  order,  covers 
Cinsa,  S.A.  de  C.V.  and  Esmaltaciones 
de  Norte  America,  S.A.  de  C.V., 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  December  1, 1996,  through 
November  30, 1997.  We  gave  interested 
parties  an  opportimity  to  comment  on 
the  preliminary  results.  Based  on  oiu- 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
the  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  "Final  Results  of 
Review"  section  of  this  notice. 

EFFECTIVE  DATE:  May  18,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  David  J.  Goldberger,  Office  5, 
AD/CVD  Enforcement  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-4929  or  (202)  482- 
4136,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  11, 1999,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  the 
preliminary  results  of  the  1996-97 
administrative  review  of  the 
antidumping  duty  order  on  certain 
porcelain-on-steel  (POS)  cookware  from 
Mexico  (64  FR  1592)  (preliminary 
results).  On  February  1, 1999,  Cinsa, 
S.A.  de  C.V.  (Cinsa)  and  Esmaltaciones 
de  Norte  America,  S.A.  de  C.V. 
(ENASA)  filed  comments  in  an  attempt 
to  rebut  the  presumption  of 
reimbursement  of  antidumping  duties 
with  respect  to  eleventh  review  entries, 
pursuant  to  the  opportunity  afforded 
respondents  by  the  Department  in  its 
preliminary  results  Federal  Register 
notice.  On  February  16, 1999,  petitioner 
filed  comments  on  the  information 
submitted  by  respondents.  On  March 
12, 1999,  and  March  19, 1999, 
Columbian  Home  Products,  LLC  (CHP) 
(the  petitioner),  Cinsa  and  ENASA 
submitted  case  and  rebuttal  briefs, 
respectively.  The  Department  held  a 
hearing  on  March  26, 1999.  The 
Department  has  now  completed  its 
administrative  review  in  accordance 


with  section  751  of  the  Tariff  Act  of 
1930,  as  amended. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1998). 


Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookware,  including  tea  kettles,  which 
do  not  have  seff-contained  electric 
heating  elements.  All  of  the  foregoing 
are  constructed  of  steel  and  are 
enameled  or  glazed  with  vitreous 
glasses.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7323.94.00.  Kitchenware 
currently  classifiable  imder  HTSUS 
subheading  7323.94.00.30  is  not  subject 
to  the  order.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Changes  Since  the  Preliminary  Results 

We  have  made  the  following  changes 
in  these  final  results  for  both  Cinsa  and 
ENASA,  unless  otherwise  noted: 

1.  We  revised  the  preliminary  results 
hit  calculation.  See  Comment  2,  below. 

2.  We  recalculated  Cinsa  International 
Corporation's  (CIC's)  indirect  selling 
expenses.  See  Comment  4,  below. 

3.  We  corrected  a  misplaced  decimal 
point  in  the  BILLADJU  OiUling 
adjustment)  variable  in  the  sales  listing. 

4.  For  Cinsa,  we  included  the  startup 
costs  associated  with  the  acquisition  of 
Acero  Porcelanizado,  S.A.  (APSA)  in 
cost  of  manufacturing  (COM)  as 
opposed  to  general  and  administrative 
(G&A)  expenses. 

5.  We  deducted  repacking  expenses 
incurred  in  the  United  States  by  CIC  as 
a  direct  selling  expense.  See  Comment 
5,  below. 

6.  For  sales  reported  without  cost  of 
production  (COP)  data,  we  assigned  the 
average  COP  reported  for  other  sales  in 
the  database. 

Interested  Party  Comments 

Comment  1:  Alleged  Reimbtirsoment 
of  U.S.  Affiliate  QC  for  Antidumping 
Duties.  Respondents  argue  that  the 
Department  erred  in  finding  that  the 
April  1997  capital  contribution  by 


Grupo  Industrial  Saltillo  (GIS),  Cinsa "s 
and  ENASA's  affiliated  holding 
company,  to  CIC,  respondents'  affiliated 
importer,  constituted  reimbursement 
within  the  meaning  of  the  Department's 
regulations.  The  respondents  claim  that 
(1)  there  was  no  direct  payment  of  CIC's 
antidumping  duty  liability  by  Cinsa  or 
ENASA;  (2)  there  was  no  direct 
reimbursement  of  antidumping  duties 
paid  by  Cinsa  or  ENASA;  and  (3)  there 
was  no  indirect  reimbursement  of  CIC's 
antidumping  duty  liability  by  Cinsa  or 
ENASA. 

In  addition,  respondents  contend  that 
19  CFR  §  351.402(f)(1)  specifically  states 
that  "reimbursement"  occurs  only  when 
the  reimbursement  is  made  to  the 
importer  by  the  exporter  or  producer, 
and  that  the  Department  has  always 
applied  the  plain  language  of  this 
regulation  strictly  and  literally. 
Respondents  further  argue  that  the 
Courts  and  the  Department  have 
uniformly  limited  application  of  the 
reimbursement  regidation  to  payments 
by  exporters  or  producers.  Respondents 
assert  that,  as  the  Department  has 
previously  stated,  it  could  have  written 
a  reimbursement  regulation  explicitly 
covering  payments  "on  behalf  of  or 
"attributable  to"  a  producer  or  exporter. 
Moreover,  according  to  respondents,  it 
is  the  Department's  well-established 
policy  to  recognize  separate  corporate 
identities,  and  the  Court  of  International 
Trade,  in  Outokumpu  Copper  Rolled 
Products  AB  v.  United  States 
V'Outokumpu"),  829  F.  Supp.  1371 
(1993),  rejected  the  theory  that  it  should 
"collapse"  the  related  parties  involved 
to  find  reimbursement.  Respondents 
state  that  the  Department  itself,  in  the 
context  of  the  ninth  review  litigation, 
recognized  the  administrative  burden 
that  would  be  created  for  the 
Department  if  the  regulation  covered 
reimbursement  by  all  entities  within  a 
corporate  family.  Respondents  note  that, 
in  the  context  of  the  same  litigation,  The 
Department  recognized  that  Congress 
had  specifically  rejected  the  "duty  as  a 
cost"  theory.  As  a  result,  respondents 
claim,  the  Department  cannot  argue  that 
payments  made  "on  behalf  of  or 
payments  "attributable  to"  an  exporter 
or  producer  can  constitute 
reimbursement  within  the  meaning  of 
the  regulation. 

Respondents  also  claim  that  the 
Department's  new  interpretation  of  the 
reimbursement  regulation  is  not  simply 
a  "policy  change,"  but  rather  the 
promulgation  of  a  new  substantive  rule 
without  satisiying  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  (APA). 
Moreover,  according  to  respondents, 
this  reinterpretation  also  violates  the 
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APA  because,  they  claim,  the 
Department  has  applied  its  new  policy 
to  Cinsa  and  ENA5A  retroactively. 

Finally,  respondents  argue  that  the 
Department  lacked  authority  to  impose 
a  rebuttable  presumption  that  eleventh 
review  duties  will  be  reimbursed,  and 
that,  even  if  the  Department's 
application  of  its  rebuttable 
presumption  were  proper,  Cinsa  and 
ENASA  have  submitted  sufficient 
fectual  information  to  rebut  any  such 
presumption.  Specifically,  Cinsa  and 
ENASA  state  that  they  have  provided 
documentation  establishing  that:  (1)  CIC 
has  refunded  the  April  1997  capital 
contribution  using  monies  not  supplied 
by  any  corporate  affiliate;  (2)  CIC  and  its 
corporate  affiliates  have  taken  steps  to 
ensure  that  it  will  not  receive  any  future 
reimbursement  within  the  terms  of  the 
Department's  new  interpretation  of  the 
regulation;  and  (3)  GIG  will  be  able  to 
fund  its  future  antidimiping  duty 
obligations  through  its  own  financial 
resources.  Cinsa  and  ENASA  state  that, 
in  prior  administrative  cases  involving 
reimbursement,  the  Department  has 
found  lesser  factual  showings  to 
constitute  a  rebuttal  of  a  presmnption  of 
future  reimbursement  of  antidiunping 
duties. 

Petitioner  agrees  with  the 
Department's  preliminary  finriing  that 
Cinsa  and  ENASA  reimbiirsed  their 
affiUated  U.S.  importer  for  antidimiping 
duties  and  argues  that  this  finding 
should  be  affirmed  for  purposes  of  the 
final  lesidts.  According  to  petitioner, 
Cinsa  and  ENASA  concede  that:  (1)  die 
payment  to  CIC  was  made;  (2)  the 
payment  to  CIC  was  made  on  behalf  of 
the  producers  under  review;  and  (3)  CIC 
used  the  funds  to  pay  antidumping  duty 
assessments. 

Petitioner  also  argues  that  the 
Department  is  entitled  to  reinterpret  its 
reimbursement  regulation  in  a  manner 
that  better  efiiectuates  the  regulatory 
purpose.  Petitioner  contends  that  the 
DepartAient  has  a  special  interest  in 
being  able  to  apply  its  reimbursement 
regulation  flexibly  so  that  it  can  address 
the  many  different  factual  situations 
that  arise. 

In  addition,  petitioner  argues  that, 
contrary  to  respondents'  claim,  the 
Department  has  not  "collapsed"  the 
respondents  in  this  case,  llie 
Department's  preliminary  finding, 
according  to  petitioner,  is  that  CIS  made 
the  reimbursement  payment  on  behalf  of 
Cinsa  and  ENASA,  as  opposed  to  a 
collapsed  entity  making  the 
reimbursement  payment.  Furthermore, 
petitioner  notes,  the  Department's  new 
interpretation  does  not  constitute  the 
adoption  of  the  "duty  as  a  cost"  theory 
because  this  case  involves  an 


undisputed  link  between  the  payment  of 
antidumping  duties  by  the  U.S. 
subsidiary  and  an  intracorporate 
payment  providing  funds  for  this 
purpose. 

With  regard  to  the  alleged  violation  oi 
the  APA,  petitioner  claims  that  the 
Department's  preliminary  results  merely 
interpret  the  regulation;  therefore,  it 
involves  a  general  statement  of  policy  or 
an  interpretive  rule,  neither  of  which  is 
subject  to  the  notice  and  comment 
requirements  of  the  APA. 

In  addition,  petitioner  argues  that  the 
Department  is  permitted  to  apply  its 
new  interpretation  of  the  reimbursement 
rule  to  the  facts  of  this  review. 
Petitioner  believes  that  the  Department's 
reinterpretation  of  the  regulation  in  this 
review  is  an  attempt  to  fuuther  develop 
an  evolving  policy  with  respect  to 
reimbursement  of  antidumping  duties 
between  affiliated  parties.  According  to 
petitioner,  all  the  law  requires  is  that 
the  Department's  change  of  position  be 
in  accordance  with  the  statute  and  be 
based  on  a  reasonable  interpretation  of 
the  regulation.  Furthermore,  petitioner 
adds,  Cinsa  and  ENASA  could  not  have 
relied  upon  any  prior  interpuetation  of 
the  regulation  in  making  the  April  1997 
transaction,  because  the  transaction 
itself  occurred  prior  to  the  final 
determinations  in  the  ninth  and  tenth 
reviews  of  the  imderlying  order. 

Finally,  petitioner  argues  that, 
contrary  to  Cinsa's  and  ENASA's 
assertions,  respondents  have  failed  to 
rebut  the  presumption  that  QC  will 
continue  to  rely  on  reimbursements  in 
order  to  meet  its  obligations  to  pay 
antidumping  duties  with  respect  to 
entries  made  during  the  eleventh  period 
of  review  (POR).  Petitioner  claims  that 
the  new  information  submitted  by  Cinsa 
and  ENASA  does  not  establish  "by  clear 
and  convincing  evidence"  (the  standard 
set  forth  in  the  preliminary  results)  that 
CIC  will  not  need  to  rely  on 
reimbursements  from  its  Mexican 
affiliates  to  satisfy  its  antidumping 
obligations.  Specifically,  petitioner 
states  that:  (1)  both  the  repayment  of  the 
April  1997  transfer  and  the  restructuring 
imdertaken  by  CIC  in  1998  have 
weakened  CIC  financially;  (2)  the 
corporate  non-reimbursement 
resolutions  are  meaningless  and  should 
be  disregarded;  and  (3)  the  evidence 
submitted  in  support  of  the  contention 
that  CIC  will  be  able  to  fund  its  future 
antidumping  obligations  through  its 
own  financial  resources  amounts  to 
little  more  than  "overly-optimistic,  self- 
serving  projections."  Petitioner  also 
states  that  prior  cases  in  which  the 
Department  determined  that  a  party  had 
rebutted  the  presumption  of 
reimbursement  involved  (1)  more 


substantial  changed  circumstances  and 
(2)  only  an  agreement  to  reimburse,  not 
the  actual  reimbursement  characterizing 
this  case. 

DOC  Position:  We  agree  with 
petitioner  that,  for  purposes  of  this 
review,  the  Department  properly 
determined  that  the  April  1997  capital 
contribution  to  CIC  for  purposes  that 
included  payment  of  antidumping 
duties  on  fifth  and  seventh  review 
entries  constituted  reimbursement  of 
antidumping  duties  within  the  meaning 
of  19  CFR  §  351.402.  We  also  agree  with 
petitioner  that,  based  on  this  history  of 
actual  reimbursement,  the  Department 
reasonably  presumed  that  antidumping 
duties  payable  on  the  entries  for  this 
eleventh  review  likewise  have  been  or 
will  be  reimbursed.  Finally,  we  also 
agree  with  petitioner  that  Cinsa  and 
ENASA  have  failed  to  adequately  rebut 
the  presumption  that  reimbursement 
has  occurred  or  will  occur  with  respect 
to  eleventh  review  entries. 

Interpretation  of  the  Regulation 

The  reviews  of  this  order  have 
presented  an  issue  of  first  impression.  In 
the  few  other  cases  in  which 
reimbursement  has  been  addressed,  the 
issue  has  most  often  been  factual,  i.e., 
whether  there  was  evidence  that 
reimbursement  occurred.  See,  e.g..  Brass 
Sheet  and  Strip  from  the  Netherlands: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  54  FTl  9534, 
9537  (March  19. 1992);  Color  Television 
Receivers  from  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  {"Korean  TVs"), 
61  FR  4408, 4410-11  ( February  6, 
1 996).  Outside  the  POS  cookware 
reviews,  the  Department  has  interpreted 
the  general  scope  of  the  regulation,  i.e. 
what  constitutes  reimbursement,  in  only 
two  situations:  (1)  we  interpreted  the 
regulation  to  cover  reimbursement  by  an 
exporter  that  is  affiliated  with  the 
importer  (e.g.,  Korean  TVs.  61  FR  at 
4410-11,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  the 
Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  48465, 48470  (September 
13, 1996)),  and  (2)  we  interpreted  the 
regulation  as  not  applying  when  the 
exporter  is  also  the  importer  (  e.g.. 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  33041,  33044  (June  17, 
1998)).  This  is  the  first  case  in  which  we 
have  addressed  the  issue  of  whether 
reimbursement  by  a  party  acting  on 
behalf  of  the  exporter  constituted 
reimbursement  within  the  meaning  of 
the  regulation. 
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In  the  ninth  and  tenth  reviews  df  this 
order,  the  Department  found  that  funds 
provided  to  CIC  by  its  ultimate  parent, 
GIS,  for  the  pajonent  of  antidumping 
duties  on  entries  during  the  fifth  and 
seventh  review  periods  did  not 
constitute  reimbursement  within  the 
meaning  of  the  regulation  because 
neither  GIS  nor  GIS/US  is  an  exporter  or 
producer.  Specifically,  we  found  that 
the  facts  merely  established  that  there 
was  an  infusion  into  CIC  by  its  parent 
and  there  was  no  evidence  that  the 
source  of  the  funds  was  a  producer  or 
exporter  of  the  subject  merchandise. 
Porcelain-on-Steel  Cookware  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
42496,  42504  (August  7. 1997).  While 
that  decision  is  based  on  a  permissible 
interpretation  of  the  regidation,  upon 
further  reflection,  as  a  matter  of  policy, 
the  Department  fiinds  that  interpretation 
too  restrictive. 

The  Department  may  depart  from  its 
prior  interpretation,  provided  it 
"articulates  a  reasoned  basis"  for  doing 
so.  Hoogovens  Staal.  BVv.  United 
States,  4  F.  Supp.  2d  1213, 1217, 1219 
(1998)  (upholding  the  Department's 
decision  to  apply  the  reimbursement 
regiilation  to  related  parties).  We  have  a 
reasoned  basis  in  this  instance.  The 
remedial  effect  of  the  antidumping  law 
is  defeated  if  importers  are  reimbursed 
for  antidumping  duties.  Thus,  the 
reimbursement  regulation  is  designed  to 
preserve  the  statute's  remedial  purpose. 
Hoogovens,  4  F.  Supp.  2d  at  1217.  In 
this  review,  the  Department  for  the  first 
time  considered  whether  the 
reimbursement  regulation  encompasses 
reimbursement  by  parties  acting  on 
behalf  of  the  exporter  or  producer.  We 
are  departing  from  our  prior 
interpretation  of  the  reimbursement 
regulation  in  favor  of  an  interpretation 
that  takes  iato  account  situations  in 
which  reimbursement  occurs  indirectly, 
i.e.,  through  someone  acting  on  behalf  of 
the  exporter,  because  such  an 
interpretation  more  effectively 
accomplishes  the  purposes  of  th§ 
regulation.  A  more  literal  wad  restrictive 
interpretation  could  seriously 
undermine  the  effectiveness  of  the 
regulation  by  making  it  possible  to 
avoid  its  application  merely  by  acting 
through  third  parties.  Therefore,  the 
Department  interprets  the 
reimbursement  regulation  to  include 
reimbursement  by  parties  acting  on 
behalf  of  the  exporter  or  producer. 
As  explained  in  the  preliminary 
determination,  GIS  regularly  manages 
funds  on  behalf  of  its  various 
subsidiaries,  including  Cinsa  and 
ENASA.  In  making  the  transfer  in 
question.  GIS  act^  for  the  benefit  of 


Cinsa  and  ENASA  and  their  U.S. 
importation  arm,  CIC.  CIC  markets  only 
products  manu&ctured  by  Cinsa  and 
ENASA;  it  does  not  market  products  for 
other  members  of  the  corporate  family. 
Thus,  only  Cinsa  and  ENASA  have  a 
direct  interest  in  assisting  CIC  in  paying 
antidimiping  duties  on  POS  cookware 
products.  Based  on  these  facts,  taken  as 
a  whole,  we  find  that  when  GIS 
transferred  funds  to  QC  for  the  payment 
of  antidumping  duties,  it  was  acting  on 
behalf  of  Cinsa  and  ENASA.  Therefore, 
consistent  with  the  interpretation 
articulated  in  this  review,  the  April 
1997  payment  to  QC  constitutes 
reimbursement  witbin  the  meaning  of 
the  regulation. 

We  disagree  with  respondents  that 
finding  that  GIS  acted  "on  behalf  of 
Cinsa  and  ENASA  is  tantamoimt  to 
considering  the  entire  GIS  family  of 
corporations  to  be  a  single  "collapsed" 
entity.  We  have  not  collapsed  the 
corporations  involved,  and  it  is  not 
necessary  to  do  so  in  order  to  find  that 
one  company  acted  on  behalf  of  another. 
We  also  disagree  with  respondent's 
argiunent  that  our  decision  in  this  case 
is  inconsistent  with  rejecting  the 
concept  of  duty  as  a  cost.  A  "duty  as  a 
cost"  approach  treats  antidumping 
duties  paid  by  the  importer  as  an 
expense  that  should  be  automatically 
deducted  from  the  U.S.  price.  In 
contrast,  the  reimbursement  regulation 
does  not  reqiiire  the  deduction  of 
antidumping  duties  paid  by  the 
importer.  It  only  requires  the  deduction 
of  antidimiping  duties  paid  by  the 
exporter  or  producw  on  behalf  of  the 
importer  or  any  amount  the  exporter  or 
producer  pays  to  the  importer  as 
reimbursement  ior  antidumping  duties. 
Moreover,  oiu--  interpretation  of  the 
regulation  does  not  rely  on  the  principle 
of  the  fungibility  of  money  or  the  so- 
called  "holding  company  rule"  Cf.  In 
the  Matter  of  Porcelain-on-Steel 
Cookware  From  Mexico:  Final  Results  of 
the  Ninth  Antidumping  Duty 
Administrative  Review.  Secretariat  File. 
No.  USA-97-1904-07.  at  7  (AprU  30, 
1999)(agreeing  with  the  Department  that 
authorities  relied  upon  for  fungibility 
and  holding  company  argimients  for 
reimbursement  did  not  relate  to  these 
concepts  as  applied  in  the  context  of 
reimbursement). 

We  also  disagree  with  respondents' 
claim  that  the  Department's  broader 
interpretation  of  the  regulation 
constitutes  the  promulgation  of  a  new 
substantive  rule,  which  requires 
compliance  with  the  notice  and 
comment  requirements  of  the  APA. 
There  is  an  existing  rule  governing 
reimbursement  by  exporters  and 
producers.  We  are  not  amending  that 


rule,  we  are  merely  interpreting  it  to 
cover  reimbursement  by  parties  acting 
on  behalf  of  the  exporter  or  producer. 
Such  an  "interpretive  rule",  i.e.,  a 
clarification  or  explanation  of  an 
existing  regulation,  may  evolve  over 
time,  without  the  need  for  formal  notice 
and  comment,  provided  the  Department 
explains  the  reasons  for  changes  in  its 
policies  or  practices,  which  we  have 
done  in  this  case.  Furthermore,  we  note 
that  respondents  have  availed 
themselves  of  the  opportimity  provided 
to  comment  on  this  interpretation 
following  the  preliminary 
determination. 

The  Department  also  disagrees  with 
respondents'  claim  that  application  of 
the  new  poUcy  in  this  review 
constitutes  "retroactive"  application  in 
violation  of  the  APA.  "[T]he  general 
principle  is  that  when  as  an  incident  of 
its  adjudicatory  function,  an  agency 
interprets  a  statute,  it  may  apply  that 
new  interpretation  in  the  proceeding 
before  it."  Clark-Cowlitz  Joint  Operating 
Agency  v.  Federal  Energy  Regulatory 
Commission.  826  F.2d  1074, 1081  (D.C. 
Cir.  1987).  cert,  denied,  485  U.S.  913 
(1988).  The  same  is  true  of  applying  a     ■ 
new  interpretation  of  a  regulation.  Thus, 
application  of  the  new  pohcy  in  this 
review  is  permissible.  "The  finding  of 
prior  reimbursement  in  this  review  does 
not  alter  the  results  of  prior  reviews  in 
any  respect.  Th«^ore,  we  have  not 
given  the  new  policy  retroactive  effect. 
The  finding  of  prior  reimbiusement  is 
being  addressed  only  to  determine 
wheUier  the  reimbursement  regulation 
should  be  applied  in  the  current  review. 
Furthermore,  application  of  the 
regulation  in  this  review  does  not  create 
a  "manifest  injustice"  as  to  respondents. 
See  Id.  First,  the  Department  has  no 
long-standing  practice  regarding 
reimbursement  of  antidumping  duties 
by  parties  acting  on  behalf  of  the 
producer  or  exporter.  Second,  although 
the  Department  determined  not  to  apply 
the  reimbursement  regulation  in  the 
final  determinations  of  the  ninth  and 
tenth  reviews  of  this  order,  the  actions 
at  issue  here  are  not  ones  taken  in 
reliance  on  the  agency's  decisions  in 
those  reviews.  The  reimbursement  at 
issue  here  is  the  same  as  it  was  in  the 
ninth  and  tenth  reviews,  i.e.,  the  April 
1997  transfer  to  CIC.  Because  the 
decisions  in  the  ninth  and  tenth  reviews 
were  made  after  the  April  1997  transfer, 
the  parties  could  not  have  relied  upon 
those  findings  when  that  transfer  was 
made. 

Use  of  a  Rebuttable  Presumption 

The  Department  has  previously  stated 
that  "where  the  Department  determines 
in  the  final  results  of  an  administrative 
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review  that  an  exporter  or  producer  has 
engaged  in  the  practice  of  reimbursing 
the  importer,  the  Department  will 
presimie  that  the  company  has 
continued  to  engage  in  such  activity  in 
subsequent  reviews,  absent  a 
demonstration  to  the  contrary."  Dutch 
Steel  3rd  Review,  63  FR  at  13213-14. 
"The  establishment  of  a  rebuttable 
presumption  allows  tbe  Department  to 
administer  the  law  fairly  and 
effectively."  63  FR  at  13214.  "The 
Department's  policy  is  crafted  to 
address  the  instances  in  which  there  has 
been  a  finding  of  reimbursement  and  the 
importer  is  financially  unable  to  pay  the 
duty  on  its  own.  In  that  circumstance, 
the  Department  will  determine  that  the 
importer  must  continue  to  rely  on 
reimbursements,  such  as  intracorporate 
transfers,  &x>m  the  producer  or  exporter 
in  order  to  meet  its  obligations  to  pay 
the  duties."  Id.  Accordingly,  based  on 
our  finding  that  GIS,  acting  on  behalf  of 
Cinsa  and  ENASA,  reimbiirsed  CIC  for 
antidiunping  duties  assessed  on  entries 
during  the  fifth  and  seventh  review 
periods,  the  Department  reasonably 
presumed  that,  absent  evidence  to  the 
contrary,  antidumping  duties  to  be 
assessed  on  entries  during  the  current 
review  period  would  be  reimbursed  as 
well. 

Respondents  argue  that  such  a 
rebuttable  presumption  is  impro(>er  and 
imjustified  because  there  is  no  such 
language  in  the  regiUation.  However,  no 
express  grant  of  authority  is  required  for 
the  Department  to  employ  a  rebuttable 
presumption  when  implementing  one  of 
its  regulations.  Indeed,  the  Department 
has  considerable  discretion  in 
interpreting  and  applying  its  own 
regulations. 

whether  circumstances  warrant 
reversing  the  presumption  of 
reimbursement  must  be  decided  on  a 
case-by-case  basis.  Id.  In  the  preliminary 
determination  for  this  eleventh  review, 
the  Department  stated  that,  to  rebut  the 
presumption  that  reimbursement  will 
continue  to  take  place  when  current 
entries  are  liquidated,  a  respondent 
must  normally  demonstrate  that,  during 
the  FOR  in  question  (in  this  case  the 
eleventh  FOR),  antidiunping  duties 
were  assessed  against  the  affiliated 
importer  and  the  affiliated  importer  did 
in  fact  pay  all  antidiunping  duties 
assessed  during  that  FOR,  without 
reimbiu^ement,  directly  or  indirectly, 
by  the  exporter/producer.  In  such  a 
case,  the  importer's  financial  ability  to 
pay  antidumping  duties  during  the 
current  FOR  is  sufficient  evidence  of  the 
importer's  ability,  without 
reimbursement,  to  pay  the  antidumping 
duties  to  be  assessed  on  entries  during 
the  current  review.  Alternatively, 


respondents  may  rebut  the  presimiption 
by  demonstrating  that  there  are  changed 
circimistances  (e.g.,  completed 
corporate  restructuring)  sufficient  to 
obviate  the  need  for  reimbiu-sement  of 
antidumping  duties  to  be  assessed  on 
the  entries  imder  review.  We  stated  in 
the  preliminary  determination  that  this 
alternative  means  of  rebuttal  required 
"clear  and  convincing"  evidence. 
However,  because  this  alternative  test  is 
by  nature  speculative,  we  have 
concluded  that  a  "clear  and  convincing" 
standard  is  inappropriate.  Rather,  the 
alternative  is  the  test  applied  in  the 
Dutch  Steel  3rd  Review;  specifically, 
there  must  be  evidence  sufficient  to 
satisfy  the  Department  that  the  importer 
can  be  expected  to  pay  antidumping 
duties  to  be  assessed  in  the  future 
without  reimbursement.  See  63  FR  at 
13213. 

Because  we  determined  in  the  oirrent 
review  that  the  April  1997  transfer 
constitutes  reimbursement  and  because 
that  transfer  occurred  during  the  current 
FOR,  Cinsa  and  ENASA  cannot  rebut 
the  presumption  of  continuing 
reimbursement  under  the  first 
alternative.  Therefore,  the  Department 
opened  the  record  for  respondents  to 
provide  evidence  sufficient  to  satisfy  the 
Department  that  they  can  be  expected  to 
pay  antidumping  duties  to  be  assessed 
in  the  future  without  reimbursement. 

Respondents'  Rebuttal  Evidence 

In  order  to  establish  that  CIC  is  no 
longer  being  reimbiu^ed  for 
antidumping  duties  and  that  changed 
circumstances  exist  sufficient  to  obviate 
the  need  for  reimbursement  as  to 
eleventh  review  entries  when  these 
entries  are  liquidated,  respondents 
submitted  dociunentation  intended  to 
establish  the  following: 

•  CIC  has  refunded  to  GIS/US  the 
April  1997  capital  contribution,  using 
monies  obtained  based  on  its  own 
resources,  without  reliance  on  monies 
or  guarantees  from  its  affiliates. 

•  CIC's  Board  of  Directors  has  passed 
a  resolution  to  the  effect  it  will  not 
accept  from  any  company  within  the 
GIS  group  any  monies,  directly  or 
indirectly,  in  any  form,  as 
reimbursement  for  any  antidumping 
duties  or  duty  deposits  for  which  CIC 
may  be  liable.  In  addition,  the  Boards  of 
Directors  of  the  GIS  companies  have 
each  resolved  that  they  will  not  provide 
any  such  reimbursement.  Respondents 
note  that,  under  Article  157  of  the 
Mexican  corporate  law,  such  resolutions 
have  the  authority  to  legally  bind  the 
company  to  a  future  course  of  action. 

•  CIC  is  e^apcted  to  be  able  to  fund 
its  future  antiotimping  duty  obUgations 
through  its  own  financial  resources.  In 


support  of  this  argiunent,  respondents 
submitted  docimientation  detailing 
certain  changes  in  the  structure  of  CIC 
and  an  income  statement  and  cash  flow 
projection  for  the  period  1999-2002 
(when  the  eleventh  review  entries  can 
reasonably  be  expected  to  be 
liquidated).  Respondents  also  provided 
documentation  as  to  the  rationales 
supporting  their  income  and  expense 
projections. 

QC's  return  of  the  monies  received  as 
reimbursement  and  expressions  of 
intent  not  to  reimburse  in  the  future, 
while  supportive  of  a  rebuttal  argument, 
are  not  alone  sufficient  to  provide  the 
Department  with  adequate  assurance  to 
rebut  the  presumption  that  CIC  will 
again  require,  and  therefore  again 
receive,  reimbursement  from  its 
affiliates  for  the  eleventh  review  entries. 
We  agree  with  petitioner  that  the.  Board 
resolutions  in  question,  even  though 
they  may  currently  be  legally  bin(&ig, 
coidd  easily  be  reversed  by  dififwent 
resolutions  at  some  future  date,  and 
therefore  provide  little  evidence  that 
reimbursement  will  not  recur  at  some 
future  date.  Therefore,  the  principal 
focus  of  our  analysis  of  whether  ihete 
are  changed  circimistances  sufficient  to 
allay  our  concerns  with  respect  to 
reimbursement  of  the  eleventh  review 
entries  must  be  on  respondents'  attempt 
to  show  that  CIC  will  be  financially  able 
to  pay  these  duties  when  they  become 
due.  After  careful  analysis,  we  must 
agree  with  the  petitioner  that  QC's 
projections  of  its  financial  future  are 
imduly  optimistic,  and  cannot  be  relied 
upon. 

Respondents'  claims  that  QC's 
financial  health  will  have  improved    - 
sufficiently  by  2002  to  pay  the  duties  on 
these  entries  have  two  primary  bases. 
First,  respondents  claim  that  the  June 
1998  closure  of  QC's  San  Antonio 
warehouse  operation  will  allow  it  to 
achieve  cost  savings  as  compared  to  the 
time  of  the  April  1997  transfer.  These 
cost  savings,  however,  could  well  be 
offset  by  sales  losses  due  to  the  inability 
of  QC  to  fill  orders  fit>m  inventory 
quickly.  Thus,  it  is  not  cl^  that  the 
closing  of  the  warehouse  will  be  a  net 
financial  gain.  Second,  respondents 
claim  that  their  projected  sales  for  1998 
and  beyond  will  enable  them  to  pay 
antidumping  expenses  in  the 
foreseeable  fiiture.  We  agree  with 
petitioner  that  the  evidence  supporting 
respondent's  projections  of  QC's  future 
financial  health  is  insufficient  for  the 
Department  to  coixdude  that  CIC  will  be 
able  to  pay,  independently,  its 
antidumping  expenses  with  respect  to 
the  eleventh  review  entries.  Because 
much  of  this  information  is  proprietary, 
it  is  discussed  more  fully  in  the  May  11, 
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1999,  Analysis  Memorandum  for  the 
Final  Results  [Analysis  Memorandum). 

We  disagree,  however,  with 
petitioner's  argument  that  a  higher 
standard  of  proof  should  be  required  in 
this  case  th^  in  the  Dutch  Steel  cases 
on  the  grounds  that  this  case  involved 
an  actual  reimbiu'sement,  whereas  in 
those  cases  the  triggering  element  was 
only  an  agreement  to  reimburse.  Both 
cases  involve  a  finding  of 
reimbiusement.  The  same  consequences 
flow  from  those  findings:  a  deduction 
from  U.S.  price  and  a  presiunption  that, 
absent  evidence  to  the  contrary,  duties 
assessed  on  future  entries  will  also  be 
reimbursed.  We  do  not  believe  it  is 
useful  or  appropriate  to  establish  what 
could  potentially  be  numerous  different 
standards  based  on  the  nature  of  the 
reimbursement  at  issue. 

We  note,  however,  that,  even  when 
the  same  standard  is  applied, 
Hoogovens,  the  respondent  in  the  Dutch 
Steel  cases,  provided  much  more 
convincing  evidence  that  its  importer 
would  be  financially  able  to  pay  future 
antidimiping  duties.  For  example,  the 
Hoogovens  case  involved  acquisition  by 
the  importing  subsidiary  of  new  profit 
centers  and  income  streams.  See  Certain 
Cold-rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  11825, 11832  (March  10, 
1999)  (Hoogovens  has  entered  into  a 
joint  venture  with  a  U.S.  firm  to  build 
a  galvanizing  plant  in  Indiana;  this  was 
a  major  element  of  Hoogovens' 
restructuring,  which  also  included  the 
transfer  to  the  U.S.  importer  of  "the 
Rafferty-Brown  companies").  This  type 
of  restructuring  provides  a  much  firmer 
basis  for  predicting  stronger  financial 
health  than  does  the  closing  of  a 
warehouse  and  vague  expectations  with 
respect  to  future  sales  trends. 
Furthermore,  the  evidence 
respondents  provide  in  support  of  their 
claim  that  they  will  be  financially  able 
to  pay  the  eleventh  review  duties 
without  assistance  is  intrinsically  weak. 
Based  on  the  foregoing  analysis  and  that 
provided  in  our  Analysis  Memorandum, 
we  find  that  respondents  have  failed  to 
rebut  the  presumption  in  this  case,  and 
therefore  determine  that  reimbursement 
within  the  meaning  of  19  CFR  402(f) 
exists  as  to  the  eleventh  POR  entries. 
Therefore,  in  calculating  the  export 
price  (or  the  constructed  export  price)  in 
this  review,  the  Department  deducted 
the  amoimt  of  the  antidumping  duty 
found  to  exist  for  Cinsa  and  ENASA  in 
this  review  prior  to  calculating  the  final 
duties  to  be  assessed. 

We  will  continue  to  evaluate  in  future 
reviews  whether  CIC  will  have  the 
financial  capacity  to  meet 


independently  its  antidmnping  duty 
obligations. 

Comment  2:  Enamel  Frit  Cost. 
Respondents  Cinsa  and  ENASA  disagree 
with  the  Department's  finding  in  the 
preliminary  results  that  affiUated 
supplier  ESVTMEX's  prices  to  Cinsa  and 
ENASA  did  not  reflect  fair  market 
prices.  For  the  final  results,  respondents 
contend  that  the  Department  should  use 
the  enamel  frit  costs  as  reported.  In  the 
alternative,  respondents  assert  that,  if 
the  Department  continues  to  find  that 
the  reported  enamel  frit  prices  do  not 
fully  reflect  fair  market  prices,  the 
Department's  preliminary  results 
adjustment  of  reported  enamel  frit 
prices  by  a  factor  calculated  to 
approximate  fair  market  prices  was  fully 
consistent  with  the  statute  and  should 
be  used  in  the  final  results  as  well. 

Respondents  claim  that,  although  the 
transfer  prices  for  enamel  frit  charged  by 
ESVIMEX  to  Cinsa  and  ENASA  were 
less  than  prices  charged  to  ESVTMEX's 
unaffiliated  customers,  the  transfer 
prices  represented  fair  market  prices 
due  to  cost  savings  (in  the  areas  of 
height,  insurance,  commissions, 
packing,  credit,  bad  debt  and  inventory 
costs)  accruing  to  ESVIMEX  on  its  sales 
to  Cinsa  and  ENASA.  In  addition,  Cinsa 
and  ENASA  asserted  in  their 
questionnaire  response  that  any  portion 
of  the  affiliated  party  discount  not 
substantiated  by  cost  savings  and 
unaffiliated  purchaser  discounts, 
corresponded  to  a  quantity  discount, 
thereby  making  the  affiliated  party  price 
equal  to  the  fair  market  price. 

According  to  respondents,  the  record 
provides  substantial  evidence  that 
ESVIMEX's  transfer  prices  for  frit  sold 
to  Cinsa  and  ENASA  were  well  above 
ESVIMEX's  COP  and  similar  to  the 
prices  for  the  same  enamel  frit  tjrpes 
purchased  from  imaffiliated  frit 
producers.  In  addition,  respondents 
argue  that,  as  in  previous  reviews,  the 
Department  improperly  focused  solely 
on  the  price  difiierence  between 
ESVIMEX's  prices  to  Cinsa  and  ENASA, 
and  ESVIMEX's  prices  to  other 
unaffiliated  customers.  Respondents 
claim  that  the  Department  should  have 
focused  on  the  price  paid  by  Cinsa  for 
ESVIMEX's  fiit  and  the  prices  paid  by 
Cinsa  for  the  enamel  frit  of  the 
unaffiliated  producer.  In  addition, 
respondents  assert  that  ESVIMEX's 
profit  and  loss  statement  for  1997 
confirms  that  ESVIMEX  was  operating 
profitably  diuing  the  POR,  which  would 
not  be  possible  it  if  did  not  charge  arm's 
len^  prices  on  a  majority  of  its  s^les. 

FmaUy,  respondents  contend  that 
petitioner's  alternate  calcidation  is 
mathematically  incorrect  because  the 
adjustment  is  based  upon  the  percentage 


of  the  documented  cost  savings  as 
opposed  to  the  percentage  of 
undocumented  costs  savings  necessary 
to  increase  transfer  prices  to 
approximate  fair  market  value. 

Petitioner  also  disagrees  with  the 
Department's  finding  in  the  preliminary 
results.  Petitioner  maintains  that, 
because  fiit  is  a  major  input  in  the 
production  of  POS  cookware,  and 
because  the  record  clearly  reflects  that 
the  highest  value  for  frit  on  the  record 
is  market  value,  the  statute  and  the 
Department's  practice  require  that 
enamel  frit  purchased  from  ESVIMEX  be 
valued  on  the  basis  of  market  value. 
Accordingly,  for  purposes  of  the  final 
results,  petitioner  argues  that  the 
Department  should  use  the  market  price 
information  on  the  record.  In  the 
alternative,  petitioner  states  that  if  the 
Department  adjusts  rather  than 
disregards  the  reported  transfer  prices, 
the  methodology  used  in  the  tenth 
review  is  appropriate  for  that  purpose. 

Petitioner  claims  that  the  Cotirt  of 
International  Trade  held  in  Cinsa,  S.A. 
de  C.V.  V.  United  States,  976  F.  Supp. 
1034, 1035  (1997)  that  the  Department 
must  consider  alternative  evidence  only 
if  there  are  no  third-party  prices 
available.  In  addition,  petitioner 
contends  that,  by  adjusting  respondents' 
reported  fiit  costs  instead  of 
disregarding  such  costs,  the  Department 
failed  to  follow  the  statute.  Petitioner 
argues  that  the  Department  does  not 
have  the  discretion  to  adjust  below- 
market  prices  if  actual  market  prices  are 
available. 

Furthermore,  petitioner  argues  that  it 
would  be  unreasonable  and 
unsupported  by  the  record  for  the 
Department  to  determine  that  a 
difference  between  prices  reflects  a 
discount  when  the  existence  of  a 
discount  has  not  been  established. 
Petitioner  claims  that  respondents 
concede  that  there  was  no  such  discoimt 
offered,  but  nevertheless  argue  that 
recognizing  such  a  discount  would  not 
be  "imreasonable."  Petitioner  contends 
that  the  Department  correctly 
determined  in  the  preliminary  results, 
as  well  as  in  both  the  ninth  and  tenth 
reviews,  that  respondents  failed  to 
account  for  the  entire  difference 
between  the  affiliated  and  unaffiliated 
party  frit  prices. 

Finally,  petitioner  argues  that  the 
Department  cannot  conclude  that 
respondent's  reported  frit  costs  reflect 
market  value  based  on  Cinsa's 
piut:hase8  from  an  imaffiliated  supplier, 
because  the  record  is  unclear  as  to 
exactly  how  much  fiit  Cinsa  actually 
purchased  fitim  an  unaffiliated  suppfier 
during  the  POR.  According  to  petitioner, 
Cinsa  and  ENASA  have  not  even 
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alleged,  let  alone  established,  that  the 
frit  purchased  from  an  unaffiliated 
supplier  is  comparable  to  the  frit 
purchased  from  ESVIMEX. 

DOC  Position:  As  noted  in  the 
"Changes  Since  the  Preliminary 
Results"  section  of  this  notice  above,  we 
have  revised  our  preliminary  frit 
calciilation  in  order  to  increase  more 
acciu'ately  the  reported  transfer  price  by 
the  amoimt  of  the  unverified  discount. 
See  Calculation  Memo  for  the  Final 
Results  dated  May  11, 1999  [Calculation 
Memo). 

To  ensiire  that  enamel  frit  costs 
reflected  hur  market  prices,  we 
increased  the  reported  costs  of  frit 
(based  upon  actual  transfer  prices)  by  a 
calculated  fector  to  cover  fully  the 
differential  in  prices  (inclusive  of  all 
documented  cost  savings)  between  sales 
to  affiliated  and  unaffiliated  parties.  By 
increasing  the  reported  affiliated  party 
prices  (i.e.,  transfer  prices)  by  the 
percentage  of  the  cost  savings  that  was 
not  verified,  we  accounted  for  the  extent 
to  which  the  verified  cost  savings  failed 
to  account  for  the  difference  between 
prices  to  affiliates  and  prices  to 
unaffiliated  parties. 

We  do  not  agree  with  Cinsa's  and 
EN  AS  A 's  argiunent  that  the  Department 
must  accept  ESVIMEX's  frit  transfer 
prices  as  reported  on  the  theory  that  the 
transfer  price  sales  were  made  at  a  fair 
market  value.  Pursuant  to  section 
773(f)(2)  of  the  Act,  a  transaction 
between  affiliated  parties  is  considered 
an  appropriate  source  of  ascertaining 
the  value  of  an  input  if  it  fairly 
represents  the  amount  usually  reflected 
in  sales  of  subject  merchandise  in  the 
relevant  market.  We  have  determined 
that  the  respondents  adequately 
supported  their  claim  during  this  review 
with  respect  to  all  cost  efficiencies 
listed  on  the  schedule.  The  Department 
has  previously  verified  (e.g.,  in  the 
context  of  the  tenth  review),  that  certain 
quantified  difierences  between 
ESVIMEX's  prices  to  affiliated  parties 
and  its  prices  to  imaffiliated  parties  are 
accounted  for  by  market-based  factors, 
such  as  differences  in  transportation 
and  packaging  costs.  However,  these 
cost  efficiencies  did  not  account  for  the 
full  extent  of  the  discount  afforded  only 
to  affiliated  parties.  Although  Cinsa  and 
ENASA  claim  that  the  imaccoimted-for 
portion  of  the  affiliated  party  discount 
should  be  attributed  to  a  volume 
discount,  they  were  imable  to  quantify 
and  support  how  the  volume  of  their 
purchases  resulted  in  market-based 
savings  equivalent  to  that  unaccounted- 
for  portion  of  the  discount.  Therefore,  in 
accordance  with  the  Department's 
longstanding  policy  of  considering  that 
transactions  between  affiliated  parties 


are  not  at  arm's  length  in  the  absence  of 
sufficient  evidence  to  the  contrary,  the 
Department  determined  that  this 
standard  had  not  been  met  with  respect 
to  ESVIMEX's  frit  transfer  prices  to 
Cinsa  and  ENASA,  and  based  its  cost 
calculations  instead  upon  the  "adjusted 
transfer  price,"  the  computation  of 
which  is  described  in  the  Calculation 
Memo.  Similarly,  based  on  the 
information  provided  by  Cinsa,  we 
decline  to  find  that  the  prices  for  Cinsa's 
purchases  of  enamel  frit  from  an 
imaffiliated  producer  are  an  appropriate 
basis  for  determining  whether  their 
purchases  from  ESVIMEX  reflect  fair 
market  prices.  See  Calculation  Memo  for 
further  explanation.  In  addition,  we 
disagree  with  respondents'  contention 
that  ESVIMEX's  profit  and  loss 
statement  for  1997  proves  that  it  charges 
arm's-length  prices  on  its  sales  of  frit. 
Sales  can  produce  some  profit  and  still 
not  be  fully  responsive  to  market 
conditions.  Thus,  we  do  not  agree  with 
the  respondents  that  it  is  sufficient  to 
show  that  ESVIMEX's  frit  prices  to 
affiliates  are  above  ESVIMEX's  CCH*. 
The  respondents'  argument  to  this  effect 
ignores  the  provisions  of  section 
773(f)(2)  of  the  Act,  which  also  requires 
a  comparison  of  transfer  prices  and 
market  prices  when  the  latter  are 
available,  and  permits  the  use  of  the 
higher  of  those  prices.  Accordingly,  we 
compared  the  transfer  prices  Cinsa  and 
ENASA  paid  to  prices  charged  to 
imaffiliated  customers.  We  noted  that 
the  prices  charged  to  unaffiliated 
customers  were  greater  than  both  the 
affiliated  transfer  prices  and  the  actual 
costs  incurred  to  produce  the  frit 
supplied  to  Cinsa  and  ENASA.  Bec&use 
the  prices  charged  to  unaffiliated 
customers  did  not  reflect  certain  market- 
based  savings  unique  to  ESVIMEX's 
affiliates,  however,  we  constructed  an 
"adjusted  transfer  price"  which  did 
reflect  these  elements.  Because  this 
price  was  higher  than  both  ESVIMEX's 
COP  and  the  transfer  price,  in 
conformity  with  section  773(f)(2)  and  (3) 
of  the  Act,  we  based  Cinsa's  and 
ENASA's  frit  cost  on  the  "adjusted 
transfer  price." 

Comment  3:  Inclusion  of  Costs 
Associated  with  the  Acquisition  of 
APSA  in  Cinsa's  COP.  Petitioner 
believes  that  the  Department  erred  by 
failing  to  include  any  of  the  costs 
associated  with  the  acquisition  of  fixed 
assets  in  Cinsa's  COP.  Petitioner  argues 
that  the  Department's  longstanding 
practice  is  to  recognize  gains  or  losses 
associated  with  the  disposition  of  fixed 
assets  as  manufacturing  costs,  if  the 
equipment  was  used  in  the  production 
of  the  subject  merchandise.  See  Tapered 


Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China,  62  FR  6173, 
6184  (February  11, 1997).  Petitioner 
argues  that,  based  on  Cinsa's  claim  that 
it  is  currently  using  only  a  portion  of  the 
fixed  assets  purchased  as  part  of  the 
APSA  acquisition,  the  Department 
should  (1)  determine  that  Cinsa 
incurred  losses  through  the  disposition 
of  fixed  assets  purchased  as  part  of  the 
acquisition  of  APSA,  (2)  classify  those 
losses  as  overhead  costs,  and  (3)  allocate 
the  overhead  costs  to  production  of  the 
subject  merchandise  during  the  POR.  In 
the  alternative,  petitioner  suggests  that 
the  Department  should,  at  a  minimnin, 
include  in  Cinsa's  COP  the  cost  of 
depreciation  with  respect  to  both  the 
machinery  in  use  and  the  machinery  in 
storage. 

Respondents  argue  that  the 
Department  properly  did  not  include 
the  costs  associated  with  the  acquisition 
of  fixed  assets  in  Cinsa's  COP.  Cinsa 
argues  that  there  is  no  record  evidence 
to  indicate  that  these  fixed  assets  will  be 
"writtrai  off,"  as  claimed  by  petitioner. 
Furthermore,  according  to  respondents, 
the  Department's  practice  is  to  consider 
disposition  of  fixed  assets  as  part  of 
G&A  expense  and  not  as  overhead 
expense. 

iXX  Position:  We  agree  with  both 
petitioner  and  respondents,  in  part.  We 
agree  with  respondents  that  there  is  no 
record  evidence  to  indicate  that  the 
fixed  assets  in  question  will  be  "written 
off."  Cinsa  reported  that  the  remaining 
fixed  assets  "are  stored  for  later  use  or 
sale."  In  fact,  contrary  to  petitioner's 
argument,  it  is  possible  that  if  these 
fixed  assets  are  sold,  they  could  result 
in  a  gain,  rather  than  a  loss.  Therefore, 
we  have  not  determined  that  Cinsa 
incurred  losses  with  respect  to  the 
disposition  of  fixed  assets  purchased  as 
part  of  the  acquisition  of  APSA.  With 
regard  to  petitioner's  argument  that  the 
cost  of  depreciation  of  the  fixed  assets 
purchased  frt>m  APSA  should  be 
included  in  Cinsa's  costs,  we  agree  with 
petitioner  in  principle.  However,  based 
on  our  review  of  Cinsa's  financial 
statements  on  the  record,  we  cannot 
conclude  that  depreciation  of  the  APSA 
assets  has  not  already  been  accounted 
for  in  the  depreciation  costs  reported  by 
Cinsa.  Accordingly,  we  have  made  no 
adjustment  for  the  cost  of  depreciation 
of  fixed  assets. 

Comment  4:  Reclassification  of  All 
U.S.  Sales  as  Constructed  Export  Price 
(CEP)  Sales.  Petitioner  argues  that 
respondents  have  failed  to  establish  that 
the  role  of  their  U.S.  affiliate,  CIC,  was 
merely  ancillary  with  respect  to  the 
sales  classified  as  EP.  Specifically, 
petitioner  claims  that,  despite  the 
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Department's  direct  request  for 
documentation  supporting  the 
classification  of  EP  sales  (such  as 
telephone  logs  or  bills  showing  that 
Cinsa's  export  department 
communicated  by  telephone  directly 
with  U.S.  customers),  respondents  failed 
to  provide  any  evidence  Aat  Cinsa's 
export  department,  and  not  CIC,  made 
the  sales  reported  as  EP  sales.  Therefore, 
for  purposes  of  the  final  results, 
petitioner  argues  that  the  Department 
should  reclassify  the  reported  EP  sales 
as  CEP  sales. 

In  the  alternative,  petitioner  argues 
that  the  Department  should  correct  the 
understatement  of  "CEP  only"  indirect 
selling  expenses.  Petitioner  claims  that, 
in  addition  to  the  expenses  already 
determined  by  the  Department  to  be 
"CEP  only,"  the  Department  should  also 
include  the  following  expense 
categories:  warehouse  expenses  (using 
as  a  "reasonable  proxy"  the  annual 
expenses  reported  in  the  February  1, 
1999,  reimbiusement  submission); 
salesmen's  salary  expenses;  professional 
fee  expenses;  travel  expenses;  and 
United  Parcel  Service  (UPS)  expenses. 
Respondents  argue  that  the 
Department's  classification  of  U.S.  sales 
in  the  preliminary  results  is  consistent 
with  its  determinations  in  all  prior 
administrative  reviews,  including  the 
final  results  of  the  ninth  and  tenth 
administrative  reviews.  Respondents 
argue  that,  in  response  to  a  Department 
request,  they  did  in  fact  provide 
information  on  CIC's  involvement  in  the 
sales  process,  stating  on  the  record,  for 
example,  that  "for  ^  transactions  the 
transfer  price  from  Cinsa  to  CIC  and  the 
sales  price  to  the  imaffiliated  U.S. 
customers  are  established  by  Cinsa's 
export  sales  department." 

With  respect  to  the  calculation  of 
CIC's  indirect  selling  expenses, 
respondents  concede  that  warehousing 
expenses  could  be  classified  as  "CEP 
only"  expenses,  but  they  argue  that 
salaries  and  wages,  professional  fee 
expenses,  travel  expenses  and  UPS 
(package  delivery)  expenses  are 
administrative  expenses  rather  than 
selling  expenses.  Therefore,  respondents 
submit  that  the  Department's 
preliminary  results  correctiy  calculated 
the  CEP-exclusive  expenses  and 
allocated  the  remaining  joint  CEP/EP 
expenses  among  EP  and  CEP  sales. 
Finally,  according  to  respondents, 
because  warehouse  rental  expenses 
were  included  within  total  rental 
expenses  (which  are  part  of  the  reported 
indirect  selling  expenses),  it  is  not 
necessary  to  revise  the  calculation. 
However,  if  the  Department  decides  to 
refine  this  calculation,  respondents 
provide  for  this  purpose  a  vre vised  CIC 


indirect  selling  expenses  calculation  as 
part  of  their  rebuttal  brief. 

DOC  Position:  We  agree  with  the . 
respondents  that  the  facts  on  the  record 
of  this  review  show  that  the  sales 
reported  as  EP  sales  should  continue  to 
be  classified  as  EP  sales.  Pursuant  to 
section  772(a)  and  (b)  of  the  Act,  an  EP 
sale  is  a  sale  of  merchandise  by  a 
producer  or  exporter  outside  the  United 
States  for  export  to  the  United  States 
that  is  made  prior  to  importation.  A  CEP 
sale  is  a  sale  made  in  the  United  States, 
before  or  after  importation,  by  or  for  the 
accoimt  of  the  producer  or  exporter  or 
by  an  affiliate  of  the  producer  or 
exporter.  In  determining  whether  sales 
involving  a  U.S.  subsidiary  should  be 
characterized  a  EP  sales,  the  Department 
has  examined  the  following  criteria:  (1) 
whether  the  merchandise  was  shipped 
directiy  from  the  manufacturer  to  the 
imaffiliated  U.S.  customer,  (2)  whether 
this  was  the  customary  commercial 
channel  between  the  parties  involved, 
and  (3)  whether  the  function  of  the  U.S. 
affiliate  is  limited  to  that  of  a  "processor 
of  sales-related  documentation"  and  a 
"communication  link"  with  the 
unrelated  U.S.  buyer.  See,  e.g..  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada 
(Canadian  Steel)  63  FR 12725, 12738 
(March  16, 1998).  In  the  Canadian  Steel 
case,  the  Department  clarified  its 
interpretation  of  the  third  prong  of  this 
test,  as  follows.  "Where  the  factors 
indicate  that  the  activities  of  the  U.S. 
affiliate  are  ancillary  to  the  sale  [e.g., 
arranging  transportation  or  customs 
clearance,  invoicing),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
affiliate  has  more  than  an  incidental 
involvement  in  making  sales  (e.g., 
solicits  sales,  negotiates  contracts  or 
prices,  or  provides  customer  support), 
we  treat  the  transactions  as  CEP  sales." 

With  respect  to  the  first  prong  of  the 
test,  it  is  undisputed  that  the 
merchandise  associated  with  the  sales  at 
issue  was  shipped  directly  to  the 
unaffiliated  customer  without  passing 
throueh  the  U.S.  affiliate. 

With  respect  to  the  second  prong  of 
the  test,  this  is  the  customary 
commercial  channel  between  the  parties 
involved.  We  note  that  it  is  not 
necessary  for  EP  sales  to  be  the 
predominant  chaimel  of  trade  in  a  given 
review  for  it  to  be  the  customary 
channel  between  the  parties  involved. 
EP  sales  have  been  made  with  the 
participation  of  a  U.S.  affiliate  in  the 
investigation  and  in  all  subsequent 
reviews.  Thus,  this  is  clearly  a 
customary  chaimel  of  trade. 


With  respect  to  the  third  prong  of  the 
test,  the  Department  verified  in  the 
tenth  administrative  review  (the  most 
recent  verification  of  this  order)  that,  for 
the  sales  classified  as  EP,  prices  are  set 
by  the  Cinsa  export  office  in  SaltiUo, 
Mexico.  The  record  of  this  eleventh 
review  demonstrates  that  participation 
of  affiliate  CIC  in  these  sales  relates 
primarily  to:  issuing  payment  invoices, 
accepting  payment  and  forwarding  it  to 
Mexico,  posting  antidumping  duty 
deposits,  and  clearing  products  through 
U.S.  Customs.  These  services  are  clearly 
among  those  the  Department  considers 
as  being  "ancillary"  to  the  sale.  CIC 
does  not  solicit  or  negotiate  these  sales, 
does  not  set  the  price  for  these  sales, 
and  does  not  provide  customer  support 
in  connection  with  these  sales. 

With  regard  to  petitioner's  argiunent 
that  respondents  did  not  completely 
respond  to  the  Department's  request  for 
evidence  supporting  the  classification  of 
certain  U.S.  sales  as  EP,  Cinsa  and 
ENASA  provided,  as  part  of  their  June 
15, 1998,  submission,  a  phone  bill 
listing  calls  to  Laredo,  Texas,  where  the 
majority  of  calls  from  Mexico  are 
connected  to  the  U.S.  telephone 
network,  as  well  as  a  listing  of  calls  to 
various  U.S.  locations. 

Therefore,  for  the  purposes  of  this 
review,  we  will  continue  to  treat  as  EP 
those  sales  which  Cinsa  and  ENASA 
reported  as  EP  sales. 

VVith  regard  to  petitioner's  argument 
that  the  Department  should  correct  the 
alleged  understatement  of  "CEP  only" 
indirect  selling  expenses,  we  agree  in 
part  and  have  included  an  amount  for 
warehouse  expenses  in  "CEP  only" 
expenses.  For  this  purpose,  we  used  the 
annual  warehouse  expenses  reported  in 
the  February  1,1999,  reimbursement 
submission,  as  a  reasonable  proxy. 
However,  we  agree  with  respondents 
that  salaries  and  wages,  professional  fee 
expenses,  travel  expenses  and  UPS 
expenses  are  not  related  exclusively  to 
C^  sales.  For  example,  salaries  and 
wages  may  also  be  paid  to  CIC 
personnel  responsible  for  accounting, 
logistics,  and  administration.  There  is 
no  evidence  on  the  record  indicating 
that  these  salaries  and  wages  are  paid 
only  to  salesmen  involved  with  CEP 
sales.  Similarly,  professional  fee 
expenses,  travel  expenses  and  UPS 
expenses  relate  to  all  CIC  sales,  not  just 
CEP  sales.  Therefore  we  have  continued 
to  allocate  these  expenses  among  EP  and 
CEP  sales. 

Comment  5:  CIC  Packing  Expenses. 
Petitioner  argues  that  the  Department 
should  deduct  padking  expenses 
incurred  in  the  United  States  by  QC  as 
a  direct  selling  expense.  Petitioner 
claims  that  respondents  originally  stated 
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in  their  April  9, 1998,  response  that  no 
repacking  occurred  in  the  United  States. 
However,  according  to  petitioner,  an 
amount  for  packing  expenses  incmred 
by  CIC  in  the  United  States  was  reported 
in  the  November  25, 1998,  response. 
Because  it  is  unclear  which  sales  (EP  or 
CEP)  were  repacked  by  CIC,  petitioner 
asserts  that  these  repacking  expenses 
should  be  allocated  between  EJ*  and 
CEP  sales,  and  deducted  from  the 
starting  prices  of  all  U.S.  sales. 

DOC  Position:  We  agree,  in  part,  with 
petitioner  and  have  deducted  these 
repacking  expenses  inciured  in  the 
United  States  by  QC  as  a  direct  selling 
expense.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France, 
Germany,  Italy.  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
33338  (Jime  18. 1998).  However,  we 
have  allocated  the  repacking  expenses 
over  CEP  sales  only  because  the  vast 
majority  of  sales  on  which  repacking  is 
incurred  at  CIC  are  CEP  sales.  None  of 
the  sales  classified  as  EP  sales  pass 
through  CIC's  warehouse  en  route  to  the 
customer  for  breakdown  into  smaller 
lots.  Although  it  is  possible  that  some 
EP  sales  may  be  repacked  at  CIC  if  they 
are  being  returned  to  Mexico,  this 
would  be  the  exception  because  EP  sales 
do  not  normaUy  physicaUy  pass  through 
CIC.  Accordingly,  we  have  allocated 
these  expenses  over  CEP  sales  only.  See 
Calculation  Memo 

Comment  6:  U.S.  Inland  Freight 
Expenses.  Petitioner  contends  that,  for 
purposes  of  the  final  results,  the 
Department  should  reject  respondents' 
calculation  of  U.S.  inland  freight 
expenses,  and  assign  an  amount  based 
on  the  facts  otherwise  available. 
Petitioner  argues  that  respondents'  three 
attempts  to  explain  their  reported  U.S. 
inland  freight  expenses  are 
contradictory  and  not  credible.  As  the 
facts  otherwise  available,  petitioner 
advocates  the  use  of  the  highest  per-unit 
amount  reported  on  Cinsa's  and 
ENASA's  U.S.  sales  tape  for  each  CEP 
sales  observation. 

Respondents  argue  that,  because  they 
reported  their  U.S.  inland  freight 
expense  using  the  same  methodology 
that  was  reviewed  and  accepted  by  the 
Department  in  prior  administrative 
reviews,  there  is  no  basis  to  resort  to  the 
use  of  facts  available.  Cinsa  and  ENASA 
argue  that  they  do  not  record  inland 
freight  expenses  in  a  manner  that  would 
permit  reporting  any  other  way. 
Accordingly,  respondents  argue  that  the 
Department  should  continue  to  use  the 
preliminary  results  methodology  for 
purposes  of  the  final  results. 


DOC  Position:  We  disagree  with 
petitioner's  claim  that  respondents' 
inland  freight  expenses  are 
contradictory  and  not  credible.  Cinsa 
and  ENASA  calculated  their  U.S.  inland 
freight  expense  by  dividing  the  total 
freight  cost  incurred  by  CIC  by  the  total 
weight  of  all  products  shipped  by  CIC. 
Because  all  products  shipped  by  CIC 
were  charged  fi^ight  expense  on  the 
basis  of  the  weight  shipped,  Cinsa's  and 
ENASA's  allocation  methodology  fairly 
reported  the  inciured  freight  cost  for 
light  and  heavy  gauge  products  during 
the  POR.  Moreover,  Cinsa  and  ENASA 
used  the  same  reporting  methodology  in 
the  instant  review  as  in  prior  reviews, 
and  we  have  previously  foimd  this 
methodology  acceptable  in  light  of  the 
respondents'  inability  to  report  the 
expenses  at  issue  on  a  shipment-specific 
basis.  See,  Porcelain-on-Steel  Cookware 
from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  38373  Quly  16, 1998) 
{POS  Cookware  Tenth  Review  Final). 
See  also  Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
1328, 1333  (January  19, 1996). 
Accordingly,  we  have  accepted 
respondents'  methodology  for  U.S. 
inland  freight  expenses. 

Comment  7:  Indirect  Selling  Expenses 
Incurred  in  Mexico.  Petitioner  argues 
that  the  failiue  by  the  Department  to 
deduct  indirect  selling  expenses 
incurred  in  Mexico  in  calculating  CEP  is 
contrary  to  both  the  plain  language  of 
the  statute  and  the  congressional  intent 
as  set  forth  in  the  legislative  history. 
Petitioner  believes  that,  by  specifically 
using  the  word  "any"  in  section 
772(d)(1)(D)  of  the  Act,  Congress 
expressly  required  the  Department  to 
deduct  from  the  CEP  starting  price  all 
expenses  incurred  by  the  exporter  that 
are  reasonably  attributable  to  CEP  sales, 
regardless  of  where  the  expenses  were 
inciured,  or  whether  the  expenses 
related  to  the  sale  to  the  affiliated  U.S. 
importer  or  the  sale  to  the  first 
unaffiliated  customer  in  the  United 
States.  Petitioner  cites  to  cases 
interpreting  the  Fair  Labor  Standards 
Act  and  the  Americans  with  Disabilities 
Act  and  Rehabilitation  Act  of  1973  in 
support  of  its  position.  In  addition,  the 
petitioner  asserts  that  nothing  in  the 
House  or  Senate  reports  discussing  the 
URAA  amendments  to  section  772(d) 
indicates  any  intent  to  limit  the 
deduction  of  indirect  selling  expenses  to 
expenses  incurred  in  the  United  States 
or  to  expenses  relating  to  sales  by 
affiliated  importers  to  unaffiliateid 
purchasers.  Furthermore,  according  to 


petitioner,  the  legislative  history 
confirms  that  Congress  specifically 
intended  no  change  in  the  types  of 
expenses  that  the  Department  deducted 
from  exporter's  sale  price  imder  the 
prior  law,  including  indirect  selling 
expenses  related  to  U.S.  sales  but 
incurred  in  the  exporting  coimtry. 
Accordingly,  for  purposes  of  the  final 
results,  petitioner  claims  that  the 
Department  should  recalculate  the 
dumping  margin  after  deducting 
indirect  selling  expenses  and  inventory 
canying  costs  incurred  in  Mexico  in  the 
calculation  of  CEP. 

Respondents  eirgue  that  the 
Department's  own  regulations  explicitly 
state  that  "[t]he  Secretary  will  not  make 
an  adjustment  for  any  [additional  CEP] 
expense  that  is  related  solely  to  the  sale 
to  an  affiliated  importer  in  the  United 
States."  Respondents  further  contend 
that  petitionOT's  argument  that  the 
Department  should  deduct  all  expenses 
incurred  by  the  exporter,  regardless  of 
whether  they  can  reasonably  be 
attributed  to  "economic  activities 
occurring  in  the  United  States"  in 
calculating  CEP  is  based  on  an  incorrect 
reading  of  section  772(d)(1)  of  the  Act 
and  ignores  the  rest  of  the  provision. 
Respondents  contend  that  petitioner 
gives  \mdue  emphasis  to  the  word 
"any"  and  cites  judicial  precedents 
involving  statutory  interpretations  of 
unrelated  statutes.  Finally,  Cinsa  and 
ENASA  note  that  petitioner  raised  this 
precise  issue  in  the  context  of  the  ninth 
and  tenth  administrative  reviews  of  this 
proceeding  and  the  Department  rejected 
petitioner's  argiunent  in  both  instances. 

DOC  Position:  With  regard  to  indirect 
selling  expenses  incurred  in  Mexico  in 
support  of  sales  to  the  United  States,  we 
agree  with  the  respondents  that  such 
expenses  do  not  relate  to  economic 
activity  in  the  United  States.  The 
Department's  current  practice,  as 
indicated  by  the  preamble  to  the 
Department's  new  regulations,  is  to 
deduct  indirect  selling  expenses 
incurred  in  the  home  market  from  the 
CEP  calculation  only  if  they  relate  to 
sales  to  the  imaffiliated  purchaser  in  the 
United  States.  We  do  not  deduct  from 
the  CEP  calculation  indirect  selling 
expenses  incurred  in  the  home  market 
relating  to  the  sale  to  the  affiliated 
purchaser. 

Although  the  statute  does  not 
expressly  state  whether  or  not  its  terms 
apply  to  indirect  selling  expenses 
associated  both  with  sales  to  the  U.S. 
affiliates  and  with  the  subsequent  sales 
by  the  U.S.  affiliates,  the  overall 
statutory  scheme  and  the  legislative 
history  of  the  URAA,  including  the 
Statement  of  Administrative  Action 
(SAA),  guide  the  interpretation  of  this 


provision  as  applying  only  to  the  sale  in 
the  United  States. 

AJfter  the  URAA  was  implemented, 
the  Department  no  longer  deducted 
selling  expenses  associated  with  the 
foreign  producer's  sale  to  the  affiliate 
firom  the  U.S.  price  and  the  home 
market  price  when  it  calculated  the 
margin  based  on  CEP.  The  SAA 
describes  how  the  Department  is  to  treat 
these  expenses  imder  the  post-URAA 
statute.  The  SAA  clearly  states  that,  in 
calculating  the  CEP,  the  Department 
would  now  deduct  from  the  starting 
price  only  expenses  "associated  with 
economic  activities  occurring  in  the 
United  States."  See  SAA  at  823.  The 
remedy  sought  by  petitioner  woidd 
eliminate  the  equilibriimi  embodied  in 
the  post-URAA  statute  by  reducing  the 
U.S.  price  without  a  comparable 
reduction  to  the  home  market  price.  See 
Antidumping  Duties:  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27351- 
27352  (preamble  to  19  CFR  §  351.402). 
See  also  POS  Cookware  Tenth  Review 
Final  at  38381.  Accordingly,  because 
Cinsa  and  ENASA  reported  that  certain 
indirect  selling  expenses  incurred  in 
Mexico  are  not  associated  with  selling 
activity  occurring  in  the  United  States, 
but  are  limited  to  selling  activities 
associated  with  the  sale  of  merchandise 
in  Mexico  to  the  affiliated  party,  QC,  we 
have  not  deducted  these  Mexican 
indirect  selling  expenses  from  the  CEP 
calculation. 

Comment  8:  Calculation  of  CEP  Profit. 
Petitioner  argues  that  because  the 
Department  erred  in  its  calculation  of 
CEP  by  failing  to  deduct  all  selling 
expenses  as  required  by  the  statute,  the 
Department  also  failed  to  include  all 
selling  expenses  in  "total  United  States 
expenses"  and,  therefore,  incorrectly 
calculated  CEP  profit.  Petitioner 
contends  that  the  statute  explicitly 
requires  the  Department  to  include  in 
"total  United  States  expenses"  all 
expenses  referred  to  in  subsections 
(d)(1)  and  (2)  of  section  772. 

Petitioner  further  argues  that  the 
Department  improperly  included 
movement  expenses  in  "total  expenses" 
for  purposes  of  the  CEP  profit 
calculation,  citing  U.S.  Steel  Group  v. 
United  States.  15  F.  Supp.2d  892  (CIT 
1998)  [U.S.  Steel  Group).  According  to 
petitioner,  in  U.S.  Steel  Group  the  Court 
found  that  the  limitation  of  "total 
expenses"  to  expenses  relating  to 
"production  and  sale"  of  the 
merchandise  was  intended  to  include 
the  same  types  of  expenses  that  are 
included  in  the  calculation  of  totaTTJ.S. 
expenses,  all  of  which  relate  either  to 
production  or  sale  of  the  merchandise, 
excluding  movement  expenses. 
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Accordingly,  petitioner  contends  that 
the  Department  should  include  indirect 
selling  expenses  and  inventory  canying 
costs  incurred  in  Mexico  and  exclude 
movement  expenses  in  determining 
"total  U.  S.  expenses"  for  purposes  of 
the  CEP  profit  calculation. 

Respondents  argue  that,  because  the 
indirect  selling  expenses  inciirred  in 
Mexico  that  are  "associated  with 
economic  activities  in  the  United 
States"  do  not  include  those  expenses 
incurred  by  Cinsa  and  ENASA  in 
making  the  sale  to  CIC,  these  expenses 
are  also  properly  omitted  fitim  the  CEP 
profit  calculation.  Respondents  assert 
that,  in  calculating  the  amount  of  profit 
to  deduct  from  the  starting  price  in  the 
CEP  calculation,  the  Department 
properly  focused  on  the  amount  of 
profit  associated  with  the  CEP  sales 
made  by  CIC  to  its  unaffiliated  U.S. 
customers. 

With  regard  to  movement  expenses, 
respondents  contend  that  inclusion  of 
these  expenses  in  "total  expenses"  for 
purposes  of  calculating  CEP  profit  is 
consistent  with  the  Department's  prior 
practice  and  with  the  policy  bulletin 
entitled  "Calculation  of  Profit  for 
Constructed  Export  Price  Transactions." 
Moreover,  respondents  argue  that, 
contrary  to  petitioner's  assertions,  the 
CEP  profit  provision  of  the  statute  is 
ambiguous  as  to  whether  movement 
expenses  should  be  included  in  "total 
expenses."  Therefore,  according  to 
respondents,  it  is  well  within  the 
Department's  discretion  to  interpret 
section  772  of  the  Act  to  include 
movement  expenses  as  part  of  "total 
expenses." 

iXDC  Position:  We  agree  with 
respondents.  In  calciilating  the  amount 
of  profit  4o  deduct  bom  the  starting 
price  in  performing  the  CEP  calculation, 
we  properly  deducted  the  amoimt  of 
profit  allocated  to  the  CEP  sales  made 
by  CIC  to  its  unaffiliated  U.S.  customers. 
Since  the  purpose  of  the  CEP 
adjustments  is  to  construct  the  arm's 
length  equivalent  of  a  sale  bom  the 
exporter  to  the  U.S.  affiliate  by 
subtracting  expenses  associated  with  the 
downstream  sale  by  the  affiliate  to  the 
first  unaffiliated  customer  and  profit 
allocated  to  those  expenses,  there  is  no 
reason  to  include  in  this  calculation 
expenses  associated  with  the  upstream 
sale  by  Cinsa's  export  office. 

As  explained  in  Comment  7,  above, 
the  indirect  selling  expenses  referred  to 
in  section  772(d)(1)(D)  of  the  Act  do  not 
include  those  expenses  incurred  by  the 
foreign  producer  in  making  the  sal;*  to 
the  U.S.  affiliate.  Moreover,  the  SAA 
clarifies  that,  whether  incurred  by  the 
foreign  producer  or  the  U.S.  affiliate,  the 
sellii^  expenses  to  be  used  in  the  CEP 


profit  calculation  are  those  associated 
with  the  sale  made  in  the  United  States. 
Accordingly,  the  Mexican  indirect 
selling  expenses  at  issue  are  properly 
excluded  from  the  CEP  profit 
calculation. 

With  regard  to  movement  expenses, 
such  expenses  are  included  in  "total 
expenses"  pursuant  to  the  Department's 
policy  as  embodied  in  Policy  Bulletin 
97.1  "Calculation  of  Profit  for 
Constructed  Export  Price  Transactions." 
This  policy,  in  recognizing  that  total 
profits  are  based  upon  expenses  that 
include  movement  expenses,  comes  the 
closest  to  meeting  the  statutory  purpose 
of  the  CEP  profit  calculation. 

With  regard  to  U.S.  Steel  Group,  cited 
by  petitioner,  we  disagree  with  the 
Coxul's  holding  with  respect  to  this 
issue,  and  are  seeking  appeal.  Congress 
has  expressly  clarified  in  the  SAA,  at 
824,  that  section  772(d)(3)  refers  to 
profit  allocable  to  "selling,  distribution, 
and  further  manufactiiring"  activities  in 
connection  with  the  affiliate's  U.S.  sale. 
Excluding  movement  from  "total 
expenses"  would  incorrectly  discount 
the  proportionality  that  must  logically 
exist  between  the  "total  expenses" 
calculated  and  the  profits  attributable  to 
those  expenses,  when  those  profits  are 
based  on  expenses  that  include 
movement.  Moreover,  such  an  exclusion 
fails  to  achieve  the  statutory  purpose  of 
removing  the  profits  associated  with  all 
aspects  of  the  affiliate's  sale  in  the 
United  States.  Accordingly,  for  purposes 
of  the  final  results,  we  have  included 
movement  expenses  in  "total  expenses" 
for  the  CEP  profit  calculation. 

Comment  9:  Ministerial  Error  in  the 
Concordance  Section  of  the  Margin 
Program.  Respondents  claim  that  the 
preliminary  margin  programs  cause  the 
concordance  to  "loop  to  end"  before 
matching  to  all  sales.  The  respondents 
contend  that  this  programming  error 
results  in  a  niunber  of  products 
matching  to  constructed  value  (CV) 
instead  of  to  their  proper  sales  price 
matches.  Accordii^y,  respondents 
argue  that  the  Department  should 
correct  the  current  product  concordance 
sections  in  the  margin  programs  and 
have  provided  suggested  programming 
langu^e  to  achieve  this  result. 

DOC  Position:  We  disagree  with 
respondents.  After  an  analysis  and 
testing  of  the  computer  programs,  we 
have  determined  that  the  use  of 
respondents'  suggested  programming 
language  does  not  yield  a  different 
result  with  regard  to  product  matches. 
Both  the  Department's  and  respondents' 
programming  language  are  equally  valid 
for  this  step  of  programming.  The 
number  of  products  matching  to  CV  (or 
to  Sides  price  matches)  does  not  change 
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between  the  two  programs.  Accordingly, 
we  have  not  revised  the  concordance 
portions  of  the  margin  programs  as 
suggested  by  respondents. 

Final  Results  of  Review 

As  a  resuh  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  December  1, 1996 
through  November  30, 1997: 


Manufacturer/Exporter 


Cinsa ... 
ENASA 


Margin 
(percent) 


25.34 
65.23 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  importer- 
specific  assessment  rate  based  on  the 
ratio  of  the  total  amoimt  of  antidumping 
duties  calc\ilated  for  the  examined  sales 
to  the  total  entered  value  of  those  same 
sales.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particidar  importer  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Further,  the  following  deposit 
requirements  shall  be  effective  for  all 
shipments  of  the  subject  merchandise 
from  Mexico  that  are  entered,  or 
withdrawn  firom  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rates  for  Cinsa  and  ENASA 
will  be  the  rates  estabUshed  above  in  the 
"Final  Results  of  Review"  section;  (2) 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manu&cturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiuers 
or  exporters  of  this  merchandise  will 
continue  to  be  29.52  {percent,  the  all 
others  rate  established  in  the  final 
determination  of  the  less-than-fair-value 
investigation  (51  FR  36435,  October  10, 
1986). 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 


of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
diuing  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumpti<Hi 
that  reimbiusement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  §  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  §351.221. 

Dated:  May  11.1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-12504  Filed  5-17-99;  8:45  am] 

BMXINO  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Nationai  institute  of  Standards  and 
Technology 

Visiting  Committoe  on  Advancad 
Technology 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  June  8, 1999  from  8:30 
a.m.  to  5:00  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  fifteen  members  appointed 
by  the  Director  of  NIST;  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 


policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  upd^  on  NIST  prt^rams;  NRC 
Assessment  Panels  discussicm;  Physics 
Laboratory's  The  Atom  Laser; 
Information  Technology  Laboratory's 
Active  Networks;  Manufacturing 
Engineering  Laboratory's  Meso/Micro/ 
Nano  Technology;  and  a  lab  tour. 
Discussions  scheduled  to  begin  at  8:30 
a.m.  and  to  end  at  9:10  a.m.  and  on  Jime 
8, 1999,  on  staffing  of  management 
positions  at  NIST  and  the  NIST  budget, 
including  funding  levels  of  the 
Advanced  Technology  Program  and  the 
Manufacturing  Extension  Partnership 
will  be  closed. 

DATES:  The  meeting  will  convene  June 
8, 1999,  at  8:30  a.m.and  will  adjotim  at 
5:00  p.m.  on  June  8, 1999. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Employees'  Lounge  (seating  capacity 
80,  includes  38  participants). 
Administration  Building,  at  NIST, 
Gaithersburg,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  C.  Belanger,  Executive  Director, 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-1004, 
telephone  number  (301)  975-4720. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
August  7, 1998,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
Advanced  Technology  Program  and  the 
Manufacturing  Extension  Partnership 
Program  may  be  closed  in  accordance 
with  5  U.S.C.  552b(c)(9}(B),  because 
those  portions  of  the  meetings  wiU 
divulge  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  actions;  and  that 
portions  of  meetings  which  involve 
discussion  of  the  staffii^  issues  of 
management  and  other  positions  at 
NIST  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Dated:  May  10, 1999. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  99-12510  Filed  5-17-99;  8:45  am] 
BUJNd  CODE  3610-1S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Export  Visa 
Arrangement  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  RJi 

May  11, 1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 

EFFECTIVE  DATE:  June  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  [202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Autfaoritjr:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Pursuant  to  exchange  of  notes  dated 
March  3, 1999  and  April  26, 1999,  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Fiji  Islands  agreed 
to  establish  an  Export  Visa  Arrangement 
for  cotton  and  man-made  fiber  textile 
products  subject  to  import  control.  That 
is,  products  in  merged-Categories  338/ 
339/638/639  will  be  visaed  as  either 
part-Categories  338-S/339-S/638-S/639- 
S  or  part-Categories  338-0/339-0/638- 
0/639-0,  produced  or  manuftictured  in 
Fiji  and  exported  from  Fiji  on  and  after 
June  1, 1999.  Products  exported  during 
the  period  Jime  1, 1999  through  June  30, 
1999  shall  not  be  denied  entry  for  lack 
of  a  visa.  All  products  exported  on  and 
after  July  1, 1999  must  be  accompanied 
by  an  appropriate  export  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consimiption,.or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
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published  below  to  the  Commissioner  of 

Customs. 

TroyH.Crilib. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  the  Implementatioii  of  Textile 
Agreements 
May  11, 1999. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultviral  Act  of  1956,  as 
amended  (7  U.S.C.  1854)  and  Executive 
Order  11651  of  March  3, 1972,  as  amended; 
the  Uruguay  Round  Agreement  on  Textiles 
and  Qothing  (ATC)  and  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  March  3,  1999  and  April  26, 1999 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the  Fiji  Islands, 
you  are  directed  to  prohibit,  effective  on  June 
1, 1999,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consiunption  of  cotton  and 
man-made  fiber  textile  products  in  part- 
Categories  338-S/339-S/638-S/639-S  and 
part-Categories  338-0/339-0/638-0/639-0, 
produced  or  manufactured  in  Fiji  and 
exported  from  Fiji  on  and  after  June  1, 1999 
for  which  the  Government  of  the  Republic  of 
the  Fiji  Islands  has  not  issued  an  appropriate 
export  visa  fully  described  below.  Should 
whole  categories,  merged  categories  or  part 
categories  become  subject  to  import  quota, 
the  whole,  merged  or  part  category(s) 
automatically  shall  be  included  in  the 
coverage  of  this  arrangement.  Merchandise  in 
the  whole,  merged  or  part  category(s} 
exported  on  or  after  the  date  the  whole, 
merged  or  part  categoryfs)  is  added  to  the 
agreement  or  becomes  subject  to  import 
quotas  shall  require  a  visa.  Products  exported 
during  the  period  Jime  1, 1999  through  June 
30, 1999  shall  not  be  denied  entry  for  lack 
of  an  export  visa.  All  products  exported  on 
and  after  July  1, 1999  must  be  accompanied 
by  an  appropriate  export  visa. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
conunercial  invoice  or  successor  document. 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  for  the  shipment  to  enter  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  the  Fiji  is 
"FJ"),  and  a  six  digit  numerical  serial  number 
identifying  the  shipment;  e.g.,  9FJ123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  authorized  by  the  Fiji  Islands 


Customs  Service  for  the  Government  of  the 
Repubhc  of  the  Fiji  Islands. 

4.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  of  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  shall  be 
reported  in  the  spaces  provided  within  the 
visa  stamp  (e.g.,  "Cat.  338-S/339-S/638-S/ 
639-S— 510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either    ' 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  For  example,  quota 
Category  338-0/339-0/638-0/63&-0  may  be 
visaed  as  Category  338-0/339-0/638-Of 
639-0  or  if  the  shipment  consists  solely  of 
Category  338-0  merchandise,  the  shipment 
may  be  visaed  as  "Category  338-0"  but  not 
as  "Category  339-0."  If,  however,  a  merged 
quota  category  such  as  Category  338/339/ 
638/639  has  a  quota  sublimit  on  Category 
338-S/339-S/638-S/639-S,  then  there  must 
be  a  "Category  338-S/339-S/638-S/639-S" 
visa  for  the  shipment  if  it  includes  Category 
338-S/339-S/638-S/639-S  merchandise. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
munber,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
sliipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  country  office  in  Washington,  DC,  for  the 
Government  of  the  Republic  of  the  Fiji 
Islands.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirements.  Visa  waivers  will  only  be 
issued  for  classification  purposes  or  for  one- 
time special  purpose  shipments  that  are  not 
part  of  an  ongoing  commercial  enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  hmit. 
If  a  shipment  from  Fiji  has  been  allowed 
entry  into  the  commerce  of  the  United  Stat^ 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
the  shipment  will  be  charged  to  the  correct 
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category  limit  whether  or  not  a  replacement 
visa  or  waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $800  or  less 


do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quota  levels. 

A  facsimile  of  the  visa  stamp  is  enclosed. 

The  Committee  for  the  ImjUementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 


U.S.C.  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

BILUNG  CODE  SSIO-Dft-F 


Export  Visa  Stamp  for  tlie  Republic  of  Fiji 


[FR  Doc.  99-12509  Filed  5-17-99;  8:45  am) 
BMJJNQ  COOE  SilO-OR-C 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustmant  of  a  Llmtt  and  a  Sul>liffltt 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Singapore 

May  11, 1999. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit  and  a  sublimit. 

EFFECTIVE  DATE:  May  18, 1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wrww.cu8toms.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ourent  limit  for  Categories  338/ 
339  and  the  ciurent  sublimit  for 
Category  339  are  being  reduced  for 
canyforward  used  in  1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tari£P 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  69056,  published  on 
December  15, 1998.  \ 

Troy  H.  Cribb,  ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  11, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 


manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began  ' 
on  January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  May  18, 1999,  you  are  directed 
to  reduce  the  limit  and  the  sublimit  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textile 
and  Clothing: 


Category 

Adjusted  twelve-month 
Hmiti 

338/339 

1 ,405,077  dozen  of 
which  not  more  than 
868,897  dozen  shall 
be  in  Category  338 
and  not  more  than 
928,061  dozen  shall 
be  in  Category  339. 

\  ^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

[FR  Doc.99-12508  Filed  5-17-99;  8:45  am] 

BILLINQ  CODE  3810-im-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB  Number: 
Offered  Candidate  Procedures.  USMA 
Forms  534,  5-499,  5-490,  2-66,  847,  5- 
489,  5-519,  8-2,  6-154, 5-515,  5-516; 
OMB  Number  0702-0062. 
Type  of  Request:  Reinstatement. 
Number  of  Respondents:  13,200. 
Responses  Per  Respondent:  1. 
Annual  Responses:  13,200. 
Average  Bmden  Per  Response:  5 
minutes. 

Annual  Burden  Hours:  1,100. 
Needs  and  Uses:  United  States  Military 
Academy  candidates  provide  personal 
background  information  which  allows 
the  Admissions  Committee  to  make 
subjective  judgment  on  non-academic 
experiences.  Data  are  also  used  by  the 
Office  of  Institutional  Research  for 
coirelation  with  success  in  graduation 
and  military  careers.  The  Admissions 
Office  and  other  organizations  require 
information  on  candidates  who  receive 
an  offer  of  admission  to  enable  them  to 
order  supplies,  clothes,  eye  glasses,  and 
prepare  travel  arrangements  for  the 
incoming  class. 

Affected  Public:  hidividuals  or 
households. 

Frequency:  On  occasion. 
Respondent  obligation:  Required  to 
obtain  or  retain  benefits. 
OMB  Desk  Officer:  Mr.  Edward  D. 
Springer;  written  comments  and 
reconunendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Offer  for 
DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Qearance  Officer:  Mr.  Robert 
Cushing;  written  requests  for  copies  of 
the  information  collection  proposal 
should.be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  12, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-12388  Filed  5-17-99;  8:45  am] 
MUMG  CODE  S001-1(M« 
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DEPARTIMENT  OF  DEFENSE 

Defense  Contract  Audit  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Contract  Audit 
Agency,  DoD. 

ACTKM:  Notice  to  amend  and  delete 
records  systems. 

SUMMARY:  The  Defense  Contract  Audit 
Agency  is  amending  and  deleting 
systems  of  records  notices  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  actions  will  be  effective  on 
Jime  17, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Defense 
Contract  Audit  Agency,  Information  and 
Privacy  Advisor,  CMR,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dave  Henshall  at  (703)  767-1005. 
SUPPLEMENTARY  INFORMATK)N:  The 
Defense  Contract  Audit  Agency  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  actions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  May  7, 1999. 

L.M.Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
RDCAA  152.5 

SYSTEM  name: 

Notification  of  Security 
Determinations  (November  20, 1997,  62 
FR  62003). 

Reason:  Records  have  been 
consolidated  and  are  now  maintained 
under  RDCAA  152.2,  RDCAA  152.3,  and 
RDCAA  152.4. 

RDCAA  1524 

SYSTEM  NAME: 

Regional  and  IXIAI  Security  Clearance 
Request  Files  (November  20, 1997.  62 
FR  62003). 


Reason:  Records  have  been 
consolidated  and  are  now  maintained 
under  RDCAA  152.2,  RDCAA  152.3,  and 
RDCAA  152.4. 

RDCAA  371.5 

SYSTEM  NAME: 

Locator  Records  (November  20.  1997, 
62  FR  62003). 

Reason:  Records  are  no  longer  used  or 
maintained.  Therefore,  records  have 
been  destroyed. 

RDCAA  440^ 

SYSTEM  NAME: 

Time  and  Attendance  Reports 
(November  20,  1997,  62  FR  62003). 

Reason:  Records  are  no  longer 
retrieved  by  personal  identifier. 

RDCAA  590.S 

SYSTEM  NAME: 

DCAA  Automated  Personnel 
hiventory  System  (APIS)  (November  20, 
1997,  62  FR  62003). 

Reason:  System  no  loiter  exists.  All 
records  were  destroyed. 

AMENDMENTS 
RDCAA  152.1 

SYSTEM  NAME: 

Security  Information  System  (SIS) 
(November  20,  1997,  62  FR  62003). 

CHANGES 


SYSTEM  LOCATION: 

Delete  second  paragraph. 

***** 

RETENTION  AND  DISPOSAL: 

Change  "two  years"  to  "five  years". 


NOTIFICATION  PROCEDURE: 

Delete  second  paragraph  and  replace 
with  "Individuals  must  furnish  name. 
Social  Security  Number,  and 
approximate  date  of  their  association 
with  DCAA." 

RECORD  ACCESS  PROCEDURES: 

Delete  second  paragraph  and  repl.ace 
with  "Individuals  must  furnish  name. 
Social  Security  Number,  and 
approximate  date  of  their  association 
with  DCAA." 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Information,  other  than  data  obtained 
directly  from  individual  employees,  is 
obtained  by  DCAA  Headquarters 
Seciuity  and  Regional  Office  Personnel 
Divisions,  and  Federal  Agencies." 
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RDCAA  152.1 
SYSTEM  NAME: 

Security  Infonnation  System  (SIS). 

SYSTEM  LOCATION: 

Security  Office,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

CATEOOMES  OF  MOIVHNIALS  COVERED  BY  THE 
SYSTEM: 

All  DCAA  employees. 

CATEGOMES  OF  RECORDS  M  THE  SYSTEM: 

Records  contain  name.  Social  Security 
Number,  date  and  place  of  birth, 
citizenship,  position  sensitivity, 
accession  date,  type  and  number  of 
DCAA  identification,  position  number, 
organizational  assignment,  security 
adjudication,  clearance,  eligibility,  and 
investigation  data. 

AimKNVTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 

Regulations;  E.O.  10450,  Security 
Requirements  for  Government 
Employees,  as  amended;  E.O.  12958, 
Classified  National  Security 
Information;  and  E.O.  9397  (SSN). 

PURM)SE(S): 

To  provide  the  DCAA  Security  Office 
with  a  ready  reference  of  security 
information  on  DCAA  personnel. 

To  submit  data  on  a  regular  basis  to 
the  Defense  Clearance  and 
Investigations  Index  (DCII). 

To  provide  the  DCAA  Drug  Program 
Coordinator  with  a  listing  of  individuals 
who  hold  seciuity  clearances  for  the 
purpose  of  creating  the  drug  testing 
pool,  from  which  individuals  are 
randomly  chosen  for  drug  testing. 

ROUTME  USES  OF  RECORDS  MAMTAINED  M  THE 
SYSTEM,  MCLUOMG  CATEOORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRKVMQ,  ACCESSMQ,  RETAMINQ,  AND 
DBPOSWQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  automated 
data  systems. 

RETRKVABUTY: 

Records  are  retrieved  by  Social 
Security  Number  or  name  of  employee. 


SAFEGUARDS: 

Automated  records  are  protected  by 
restricted  access  procedures.  Records 
are  accessible  only  to  authorized 
personnel  who  are  properly  cleared  and 
trained  and  who  require  access  in 
connection  with  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  the  active  file 
imtil  an  employee  separates  from  the 
agency.  At  that  time,  records  are  moved 
to  the  inactive  file,  retained  for  five 
years,  and  then  deleted  fitim  the  system. 
Hard  copy  listings  and  tapes  produced 
by  this  system  are  destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Security 
Office,  Headquarters,  Defense  Contract 
Audit  Agency,  8725  John  J.  Kingman 
Road,  Suite  2135,  Fort  Belvoir,  VA 
22060-6219. 

Individuals  must  furnish  name.  Social 
Security  Number,  and  approximate  date 
of  their  association  with  DCAA. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Security  Office, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

Individuals  must  furnish  name,  Social 
Security  Niunber,  and  approximate  date 
of  their  association  with  DCAA. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information,  other  than  data  obtained 
directly  from  individual  employees,  is 
obtained  by  DCAA  Headquarters 
Security  and  Regional  Office  Personnel 
Divisions,  and  Federal  Agencies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

RDCAA  152.2 

SYSTEM  NAME: 

Personnel  Security  Data  Files 
(November  20,  1997,  62  FR  62003). 


CHANGES: 

*  • 


SYSTEM  LOCATION: 

Delete  second  paragraph. 


IKCORD  ACCESS  PROCEDURES: 

Delete  third  paragraph  and  replace 
with  'Acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card.  Visits  are  limited  to 
those  office  (Headquarters  Security 
Office)  listed  in  the  official  mailing 
addresses  published  as  an  appendix  to 
DCAA's  compilation  of  record  system 
notices. 


RDCAA  152.2 
SYSTEM  NAME: 

Personnel  Security  Data  Files. 

SYSTEM  location: 

Headquarters,  Defense  Contract  Audit 
Agency,  725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

CATEOORIES  of  MHOMOUALS  covered  by  THE 
SYSTEM: 

All  applicants  for  employment  with 
Defense  Contract  Audit  Agency  (DCAA); 
all  DCAA  employees;  all  persons  hired 
on  a  contractual  basis  by,  or  serving  in 
an  advisory  capacity  to  DCAA. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Section  One  (152.2)  contains  copies  of 
individual's  employment  applications, 
requests  for,  and  approval  or 
disapproval  of,  emergency  appointment 
authority;  requests  for  security 
clearance;  interim  and  final  security 
clearance  certificates. 

Section  Two  (152.3)  contains  seciirity 
investigative  questionnaires  and 
verification  of  investigations  conducted 
to  determine  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment,  eligibility  for  assigimient 
to  sensitive  duties,  and  access  to 
classified  infonnation. 

Section  Three  (152.4)  contains 
summaries  of  reports  of  investigation, 
internal  Agency  memorandimis  and 
correspondence  furnishing  analysis  of 
results  of  investigations  in  so  &r  as  their 
relationship  to  the  criteria  set  forth  in 
the  E.O.  10450,  in  the  Code  of  Federal 
Regulations  and  in  Department  of 
Defense  and  DCAA  Directives  and 
Regulations;  comments  and 
recommendations  of  the  WHS/CAF 
adjudication  authority  with  related 
documents,  former  DCAA  adjudicative 
authority  documents,  and 
determinations  by  the  Director,  DCAA. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3Q1,  Departmental 
Regulations;  E.O.  10450, 10865,  and 
E.O.  12958,  Classified  National  Security 
Information;  and  DoD  Directive  5105.36 
(32  CFR  part  387). 

PURPOSE(s): 

To  provide  a  basis  for  requesting 
appropriate  investigations;  to  permit 
determinations  on  employment  or 
retention;  to  authorize  and  record  access 
to  classified  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  sections  are  on  paper  records 
stored  in  file  folders. 

retrievability: 

Folders  are  filed  by  file  series  then  by 
organizational  element  (DCAA 
headquarters  or  DCAA  field  activities) 
and  then  alphabetically  by  last  name  of 
individual  concerned. 

SAFEGUARDS: 

Records  are  stored  in  locked  filing 
cabinets  after  normal  business  hours. 
Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connection  with  their  official 
duties. 

retention  and  disposal: 

Records  contained  in  Sections  One 
and  Two  pertaining  to  Federal 
employees  and  persons  furnishing 
services  to  DCAA  on  a  contract  basis  are 
destroyed  upon  separation  of 
employees,  and  upon  termination  of  the 
contracts  for  contractor  personnel. 
Records  pertaining  to  applicants  are 
destroyed  within  one  year  if  an 
appointment  to  DCAA  is  not  made. 

Records  contained  in  Section  Three 
are  maintained  after  separation  only  if  it 
contains  a  DCAA  unfavorable  personnel 
security  determination,  or  a  DCAA 
fovorable  personnel  security 
determination,  where  the  investigation 
or  information  upon  which  the 
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determination  was  made  included 
significant  derogatory  information  of  the 
type  set  forth  in  Section  2-200  and 
Appendix  I,  DCAAM  5210.1.  This 
information  shall  be  maintained  for  five 
years  trojn  the  date  of  determination. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Records  Administrator,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  ciurent  address  and 
telephone  number  and  current  business 
address. 

Acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card.  Visits  are  limited  to 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir  VA  22060- 
6219. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Security  Officer  and  the  Director  of 
Human  Resources  Management  Division 
at  Headquarters,  DCAA;  Chiefs  of 
Human  Resoiut:es  Management 
Divisions,  Chiefs  of  Field  Audit  Offices 
and  the  DCAA  Regional  Offices  and  the 
individual  concerned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
ROCAA  152.7 
SYSTEM  NAME: 

Clearance  Certification  (November  20, 
1997.  62  FR  62003). 

CHANGES: 

*         *         *        •        •  ' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Primary  location:  Security  Control 
Officers  at  DCAA  Regional  Offices  and 
Field  Audit  Offices;  Field  Detachment 
and  Defense  Contract  Audit  Institute 
(DCAI).  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices' 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Place  a  period  after  'authorized'  and 
delete  the  remainder  of  the  entry. 

*  *        *        *        • 

PURPOSE(S): 

Delete. first  paragraph  and  replace 
with  'To  maintain  a  record  of  the 
security  clearance  and  eligibility  status 
of  all  DCAA  personnel.' 

*  *        •        •        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Security  Control  Officers  in  DCAA 
Regional  Offices  and  Field  Audit 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices.' 

*  *        *        •        • 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Regional  Resource  Managers  at  the 
DCAA  Regional  Offices;  Chiefs  of  DCAA 
Field  Audit  Offices;  the  Manager. 
Defense  Contract  Audit  Institute  and  the 
individual.' 


ROCAA  152.7 

SYSTEM  NAME: 

Clearance  Certification. 

SYSTEM  LOCATION: 

Primary  location:  Security  Control 
Officers  at  DCAA  Regional  Offices  and 
Field  Audit  Offices;  Field  Detachment 
and  Defense  Contract  Audit  Institute 
(DCAI).  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 

categories  of  individuals  covered  by  the 
system: 

All  DCAA  personnel  employed  by  the 
Agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  interim  and  final 
secxu-ity  clearance  and  eligibility 
certificates  attesting  to  type  of 
investigation  conducted  and  degree  of 
access  to  classified  information  which  is 
authorized. 
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AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Department  Regulations; 
E.O.  10450,  10865,  and  E.0. 12958, 
Classified  National  Sec\irity 
Information;  and  DoD  Directive  5105.36 
(32  CFR  part  387). 

PURPOSE(S): 

To  maintain  a  record  of  the  security 
clearance  and  eligibility  status  of  all 
DCAA  personnel. 

^To  DoD  contractors  to  furnish  notice 
of  security  clearance  and  access 
authorization  of  DCAA  employees. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 

Retrieved  by  last  name  of  individual 
concerned. 

SAFEGUARDS: 

Records  are  stored  in  locked  filing 
cabinets  after  normal  business  hours 
and  stored  in  locked  rooms  or  buildings. 
Records  are  accessible  only  to  those 
authorized  personnel  required  to  act 
upon  a  request  for  access  to  classified 
defense  information. 

RETENTKM  AND  disposal: 

Records  pertaining  to  Federal 
employees  and  persons  furnishing 
services  to  IXIAA  on  a  contract  basis  are 
destroyed  upon  separation  or  transfer  of 
employees  and  upon  termination  of 
contractor  personnel. 

Records  of  individuals  transferring 
within  DCAA  are  transferred  to  seciuity 
control  office  of  gaining  element  for 
maintenance. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Security  Control  Officers  in  DCAA 
Regional  Offices  and  Field  Audit 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  nimiber,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offices  (Regional 
Offices)  listed  in  DCAA's  official 
mailing  addresses  published  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices.  In  personal 
visits,  the  individual  should  be  able  to 
provide  acceptable  identification,  that 
is,  driver's  license  or  employing  offices' 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Regional  Resource  Managers  at  the 
DCAA  Regional  Offices;  Chiefs  of  DCAA 
Field  Audit  Offices;  the  Manager, 
Defense  Contract  Audit  Institute  and  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
RDCAA  160.5 
SYSTEM  NAME: 

Travel  Orders  (November  20, 1997,  62 
FR  62003). 


CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir.  VA  22060- 
6219;  DCAA  Regional  Offices;  and  field 
audit  offices,  whose  addresses  may  be 
obtained  firom  their  cognizant  regional 
office.  Official  mailing  addresses  are 


published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Director,  Resoiu-ces, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  For  Belvoir,  VA  22060- 
6219;  Regional  Directors,  DCAA;  and 
Chiefs  of  Field  Audit  Offices,  whose 
addresses  may  be  obtained  from  their 
cognizant  regional  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
record  system  notices.' 


RDCAA  160.5 
SYSTEM  NAME: 

Travel  Orders. 

SYSTEM  location: 

Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219;  DCAA  Regional  Offices;  and  field 
audit  offices,  whose  addresses  may  be 
obtained  from  their  cognizant  regional 
office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
agency's  compilation  of  record  system 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  DCAA  employee  who  performs 
official  travel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  individual's  orders 
directing  or  authorizing  official  travel  to 
include  approval  for  transportation  of 
automobiles,  docimients  relating  to 
dependents  travel,  bills  of  lading, 
vouchers,  contracts,  and  any  other 
documents  pertinent  to  the  individual's 
official  travel. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133  and  DoD  Directive 
5105.36  which  is  published  in  32  CFR 
Part  357. 

PURPOSE(S): 

To  dociunent  all  entitlements, 
authorizations,  and  paperwork 
associated  with  an  employee's  official 
travel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  TOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
nSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
retrievability: 

By  fiscal  year  and  alphabetically  by 
surname.  May  be  filed  in  niunerical 
sequence  by  travel  order  number. 

SAFEGUARDS: 

Under  control  of  office  staff  during 
duty  hours.  Building  and/or  office 
locked  and/or  guarded  diuing  nonduty 
hours. 

retention  and  disposal: 
Records  are  destroyed  after  four  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Resources, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219;  Regional  Directors,  DCAA;  and 
Chiefs  of  Field  Audit  Offices,  whose 
addresses  may  be  obtained  from  their 
cognizant  regional  office.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
record  system  notices. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135.  Fort  Belvoir, 
VA  22060-6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  to  those 
offices  listed  in  DCAA's  official  mailing 
addresses  published  as  an  appendix  to 
DCAA's  compilation  of  record  system 
notices.  In  personal  visits  the  individual 
should  be  able  to  provide  acceptable 
identification,  that  is,  driver's  license  or 
emplo3diig  office's  identification  card. 


CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Administrative  offices;  personnel 
offices;  servicing  payroll  offices; 
employee. 

EXEMPTONS  CLAIMED  FOR  TME  SYSTEM: 

None. 
RDCAA  240.3 

SYSTEM  NAME: 

Legal  Opinions  {November  20, 1997, 
62  FR  62003). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  "or  legal  representation"  after 
"opinion". 


RETENnON  AND  DISPOSAL: 

Change  "five  years"  to  "six  years". 
RDCAA  240.3 
SYSTEM  NAME: 

Legal  Opinions. 

SYSTEM  location: 

Office  of  General  Counsel, 
Headquarters,  Defense  Contact  Audits 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  DCAA  employee  who  files  a 
complaint,  with  regard  to  personnel 
issues,  that  requires  a  legal  opinion  or 
legal  representation  for  resolution. 

categories  of  records  in  the  system: 

Fraud  files  contain  interoffice 
memorandums,  citations  i^sed  in 
determining  legal  opinion,  in  some 
cases  copies  of  investigations  (FBI), 
copies  of  Agency  determinations. 
EEO  files  contain  initial  appeal, 
copies  of  interoffice  memorandums, 
testimony  at  EEO  hearings,  copy  of 
Agency  determinations.  Qtations  used 
in  determining  legal  opinions. 

Grievance  files  contain 
correspondence  relating  to  DCAA 
employees  filing  grievances  regarding 
leave,  removals,  resignations, 
suspensions,  disciplinary  actions, 
travel,  citations  used  in  determining 
legal  opinion.  Agency  determinations. 


MSPB  Appeal  files  contain  interoffice 
memorandums,  citations  used  in 
determining  the  legal  position, 
statements  of  witnesses,  pleadings, 
briefs,  MSPB  decisions,  notices  of 
judicial  appeals,  litigation  reports  and 
correspondence  with  the  Department  of 
Justice. 

Award  files  contain  correspondence 
relating  to  DCAA  employee  awards, 
suggestion  elevations,  citations  used  for 
legal  determinations.  Agency 
determination. 

Secimty  Violation  files  contain 
interoffice  correspondence  relating  to 
DCAA  employee  secimty  violations, 
citations  used  in  determinations. 
Agency  determination. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  chapters  43,  51,  and  75;  5 
U.S.C.  301,  Departmental  Regulations; 
and  the  Civil  Service  Reform  Act  of 
1978. 

PURPOSE(S): 

To  maintain  a  historical  reference  for 
matters  of  legal  precedence  within 
DCAA  to  ensure  consistency  of  action 
and  the  legal  sufficiency  of  personnel 
actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUm>OSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(bJ  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  foUows: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

Primary  filing  system  is  by  subject; 
within  subjects,  files  are  alphabetical  by 
subject,  corporation,  name  of 
individual. 

SAFEGUARDS: 

Under  staff  supervision  during  duty 
hoiu%;  secxu-ity  guards  are  provided 
during  nonduty  hoiu«. 

RETENTION  AND  DISPOSAL: 

These  files  are  for  permanent 
retention.  They  are  retained  in  active 
files  for  six  years  and  retired  to 
Washington  National  Records  Center. 
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SYSTEM  MANAQEn(S)  AND  ADDRESS: 

Counsel,  Headquarters,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

NomncATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inqmries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

Personal  visits  are  limited  to  those 
offices  (Headquarters  and  Regional 
offices)  listed  in  the  appendix  to  the 
agency's  compilation  of  systems  of 
records  notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  license  or  employing  office's 
identification  card  and  give  some  verbal 
information  that  could  be  verified  with 
"case"  folder. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  from  individual's 
supervisor,  DCAA  employees,  former 
employers,  between  DCAA  staff 
members,  and  between  DCAA  and  other 
Federal  agencies. 

EXEMFnONS  CUUMED  FOR  THE  SYSTEM: 

None. 
RDCAA  240.5 
SYSTEM  NAME: 

Standards  of  Conduct,  Conflict  of 
Interest  [November  20, 1997.  62  FR 
62003). 

CHANGES: 

RETENTION  AND  DISPOSAL: 

Change  "five  years"  to  "six  years". 


RDCAA  240.5 
SYSTEM  name: 

Standards  of  Conduct,  Conflict  of 
Interest. 

SYSTEM  location: 

Office  of  General  Counsel, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  DCAA  employee  who  has 
accepted  gratituties  from  contractors  or 
who  has  business,  professional  or 
financial  interests  that  would  indicate  a 
conflict  between  their  private  interests 
and  those  related  to  their  duties  and 
responsibilities  as  DCAA  personnel. 
Any  DCAA  employee  who  is  a  member 
or  officer  of  an  organization  that  is 
incompatible  with  their  official 
government  position,  using  public  office 
for  private  gain,  or  affecting  adversely 
the  confidence  of  the  public  in  the 
integrity  of  the  Government.  Any  DCAA 
employee  who  has  requested  an  ethics 
opinion  regarding  the  propriety  of 
future  actions  on  their  part. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Office  of  the  General  Counsel — Files 
contain  documents  and  background 
material  on  any 

Office  of  the  General  Coimsel  Files 
contain  documents  and  backgroimd 
material  on  any  apparent  or  potential 
conflict  of  interest  or  acceptance  of 
gratuities  by  DCAA  personnel. 
Correspondence  may  involve  interoffice 
memorandiuns,  correspondence 
between  former  DCAA  employees  and 
Headquarters  staff  members,  citations 
used  in  legal  determinations  and 
Agency  determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5.  U.S.C.  301,  Departmental 
Regulations:  DoD  5500.7-R,  Joint  Ethics 
Regulation  (JER);  and  E.0. 12731. 

PURPOSE(S): 

To  provide  a  historical  reference  file 
of  cases  that  are  of  precedential  value  to 
ensure  equality  of  treatment  of 
individuals  in  like  circiunstances. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  umder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Primary  filing  system  is  by  subject, 
within  subject,  files  are  alphabetical  by 
subject,  corporation,  name  of 
individual. 

SAFEGUARDS: 

Under  staff  supervision  during  duty 
hours;  buildings  have  security  guards 
during  nonduty  hours. 

RETENTION  AND  DISPOSAL: 

These  files  are  for  permanent 
retention.  They  are  retained  in  active 
files  for  six  years  and  then  retired  to 
Washington  National  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquires  to  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  number. 

Personal  visits  may  be  made  to  the 
above  address.  In  personal  visits,  the 
individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card,  and  give  some 
verbal  information  that  can  be  verified 
with  "case"  folder. 

CONTESTMO  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determination  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manger. 
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RECORD  SOURCE  CATEGORIES: 

Correspondence  from  individual's 
supervisor,  DCAA  employees,  former 
employees,  between  DCAA  staff 
members,  and  between  DCAA  and  other 
Federal  agencies. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  99-12389  Filed  5-17-99;  8:45  am] 
BIUINQ  CODE  SOOI-KMM 


DEFENSE  LOGISTICS  AGENCY 

Membership  of  the  Defense  Lx>gistics 
Agency  (DLA)  Senior  Executive 
Service  (SES)  Performance  Review 
Board  (PRB) 

agency:  Defense  Logistics  Agency, 
Department  of  Defense. 

action:  Notice  of  membership— 1999 
DLA  PRB. 


SUMMARY:  This  notice  announces  the 
appointment  of  members  to  tfie  Defense 
Logistics  Agency  Senior  Executive 
Service  (SES)  Performance  Review 
Board  (PRB).  The  publication  of  PRB 
composition  is  required  by  5  U.S.C. 
4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  to  the  Director, 
Defense  Logistics  Agency  (DLA),  with 
respect  to  pay  level  adjustments  and 
performance  awards,  and  other  actions 
related  to  management  of  the  DLA  SES 
cadre. 

EFFECTIVE  DATE:  July  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Donna  Coward,  Workforce  Effectiveness 
and  Development  Group,  Human 
Resources,  Defense  Logistics  Agency, 
Department  of  Defense,  Ft  Belvoir, 
Virginia,  (703)  767-6427. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of 
DLA  personnel  appointed  to  serve  as 
members  of  the  SES  PRBs.  Members 
will  serve  a  1-year  renewable  term, 
effective  July  1, 1999. 
PRBl: 
Chair:  Mr.  Thomas  Bnmk,  Deputy 

Commander,  Defense  Contract 

Management  Command 
Members:  Mr.  George  Allen,  Deputy 

Commander,  Defense  Supply  Center 

Philadelphia;  Dr.  Linda  Furiga, 

Comptroller,  DLA 
PRB  2: 
Chair:  Ms.  Roberta  Eaton,  Special 

Assistant  for  Integrity. in 

Contracting,  General  Counsel 
Members:  Ms.  Pamela  Creek, 


Executive  Director,  Human 
Resources;  Mr.  Jeffrey  Jones,  Deputy 
Commander,  Defense  Logistics 
Support  Command 
Christine  L.  Gallo, 

Acting  Director,  Corporate  Administration, 

Defense  Logistics  Agency. 

[FR  Doc.  99-12437  Filed  5-17-99;  8:45  am) 

BILUNQ  CODE  362(H»1-« 


comments  on  the  submission  for  0MB 

review  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before  June  17 

1999. 


:r    DEPARTMENT  OF  DEFENSE 


Department  of  the  Navy 

Meeting  of  the  Planning  and  Steering 
Advisory  Committee  (PSAC) 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  topics  relevant  to  SSBN 
security. 

DATES:  The  meeting  will  be  held  on  May 
25,  1999  frtjm  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Center  for  Naval  Analyses,  4401 
Ford  Avenue,  Alexandria,  Virginia. 
FOR  FURTHER  INFORMATION:  Lieutenant 
Commander  George  P.  Norman,  CNO- 
N875C2,  2000  Navy  Pentagon,  NC-1, 
Washington,  DC  20350-2000,  telephone 
(703)  604-7392. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  entire  agenda  will 
consist  of  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  they  concern 
matters  listed  in  552b(c)(l)  of  title  5, 
United  States  Code.     . 

Dated:  May  7. 1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  fudge  Advocate 
■  General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-12419  Filed  5-17-99;  8:45  am) 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AJfeirs, 
.    Attention:  Danny  Werfel,  Desk  OfBcer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.NW,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  Pat— Shernll@ed.gov.  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  reqmres 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 


26954 


Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18.  1999 /Notices 


available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated.  May  12, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Qiief  Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Extension. 

Title:  Applications  for  Grants  under 
Emergency  Immigrant  Education 
Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  57. 
Burden  Hours:  9,177. 

Abstract:  This  application  is  used  by 
State  educational  agencies  to  apply  for 
formula  grants  authorized  under  the 
Emergency  Immigrant  Education  Act 
(Title  VI  of  Pub.  L.  98-511  as  amended 
by  Pub.  L  103-382). 

(FR  Doc.  99-12432  Filed  5-17-99;  8:45  am] 


OEPARTIIEMT  OF  ENERGY 

Offtoe  of  Anns  Contral  end 
NonpfoHferanon  Poncy  Proponed 


agency:  Department  of  Energy. 
ACnON:  Subsequent  Arrangement. 


:  This  notice  is  being  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  \mder  the 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
Between  the  United  States  of  America 
and  the  European  Atomic  Energy 
Community  (EURATOM)  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Federative  Republic  of  Brazil 
Concerning  Peaceful  Uses  of  Atomic 
Ener^. 

This  subsequent  arrangement 
concerns  the  approval  of  RTD/BR(EU)- 
10  which  involves  the  retransfer  of 
nuclear  components  in  the  form  of  a 
secondary  neutron  source  from 
Germany  to  Brazil  for  use  in  the  Angra- 
2  nuclear  power  plant.  The  secondary 
neutron  source,  specially  designed  for 
use  in  nuclear  reactors,  contains  1,400 
U.S.-origin  antimony  beryllium  pellets. 

The  Federative  Republic  of  Brazil  has 
provided  assurances  that  these 
components  will  only  be  used  in  the 
Angra-2  nuclear  power  plant  and  that 
the  components  will  not  be 


retransferred  to  the  jurisdiction  of  any 
other  nation  or  group  of  nations  without 
prior  consent  of  the  United  States. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  May  12, 1999. 

Edward  T.  Fei, 

Deputy  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation . 

[FR  Doc.  9»-12499  Filed  5-17-99;  8:45  ami 
MLLMQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

WHhdrewsl  of  Notice  of  Intent  To 
Prepere  en  Envirenmentel  Impeet 
Statement  (EIS)  for  ttie  Trenefer  of 
Certain  Operetione  From  the 
Department  of  Energy  fOOE)  Mound 


AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  withdrawal. 

summary:  On  Ortober  2, 1998,  DOE 
announced  its  intent  to  prepare  an  EIS 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
the  proposed  transfer  of  the  Heat 
Source/Radioisotope  Thermoelectric 
Generator  (HS/RTG)  operations  at  the 
Mound  Site  near  Miamisburg,  Ohio,  to 
an  alternative  DOE  site.  The  Moimd  Site 
was  to  be  cleaned  up  and  eventually 
turned  into  an  industrial  park.  However, 
after  additional  studies,  the  Secretary  of 
Energy  announced  on  March  22, 1999, 
that  DOE  has  now  decided  to  cancel  the 
proposal  to  transfer  these  operations. 
Therefore,  DOE  is  withdrawing  its 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement.  The 
decision  not  to  pursue  the  proposed 
transfer  of  the  HS/RTG  operations  from 
the  Moimd  Site  does  not  affect  DOE's 
ongoing  NEPA  review  of  the  proposed 
production  of  plutonium-238  for  use  in 
advanced  radioisotope  power  systems 
for  future  space  missions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  and  technical  information 
associated  with  the  HS/RTG  assembly 
and  test  operations  at  the  Moimd  Site, 
please  contact:  Timothy  A.  Frazier,  U.S. 
Department  of  Energy,  P.O.  Box  66, 
Miamisburg,  OH  45343-0066. 
Telephone:  (937)  865-3748;  facsimile 
(937)  865-4219;  electronic  mail: 
Tim.Fraziei^OHIO.DOE.GOV. 


For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0119. 
Telephone:  (202)  586-4600  or  leave  a 
message  on  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Moimd  Site,  located  in  Miamisburg, 
Ohio,  was  established  in  1946  as  part  of 
the  Atomic  Energy  Commission.  For  the 
past  35  years,  DOE  (or  its  predecessor) 
has  been  developing  HS/RTGs  at  the 
Mound  Site  and  supplying  them  to  user 
agencies.  Until  the  early  1990s,  the 
Mound  Site  also  manufactured  critical 
nuclear  weapons  components.  The  site 
is  currently  being  environmentally 
restored  imder  a  Comprehensive 
Environmental  Response,  Compensation 
and  Liabilities  Act  (CERCLA)  §  120 
Agreement.  DOE  and  its  site  restoration 
contractor  had  planned  to  complete  the 
environmental  restoration  and  exit  the 
site,  including  the  HS/RTG  operations, 
by  February  2003.  DOE  believed  that 
leaving  the  HS/RTG  operations  at 
Mound  by  itself  may  not  have  been 
feasible  fbr  various  programmatic 
reasons  or  cost  efiiective. 

On  October  2, 1998,  the  DOE 
published  in  the  Federal  RegislR'  a 
Notice  of  Intent  to  prepare  an  EIS  in 
compliance  with  the  NEPA  for  the 
proposed  transfer  of  the  HS/RTG 
operations  at  the  Moimd  Site  to  an 
alternative  DOE  site.  Six  public  scoping 
meetings  were  held  in  November  1998 
in  the  vicinity  of  the  Mound  Site  and 
the  following  alternative  locations:  Oak 
Ridge  National  Laboratory,  Oak  Ridge, 
TN;  Pantex  Plant,  near  Amarillo,  TX; 
Hanford  Site,  Richland,  WA;  Nevada 
Test  Site,  near  Las  Vegas,  NV;  and  Idaho 
National  Engineering  and 
Environmental  Laboratory,  Idaho  Falls, 
ID.  The  Draft  EIS  was  in  the  initial  stage 
of  preparation. 

DOE  has  decided  to  withdraw  the 
proposal  to  transfer  the  HS/RTG 
assembly  and  test  operations  from  the 
Mound  Site.  The  decision  to  withdraw 
the  proposal  is  based  on  a  detailed  cost 
analysis  of  alternate  site  proposals  and 
several  additional  reviews  by  various 
departmental  elements  to  determine  the 
reasonableness  and  acceptability  of 
maintaining  the  HS/RTG  assembly  and 
test  operations  at  the  Mound  Site.  The 
cost  analysis  indicated  that  the 
Department  would  not  realize  cost 
savings  by  transferring  the  HS/RTG 
assembly  and  test  operations  from  the 
Mound  Site.  The  review  by  various 
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departmental  elements  determined  that 
maintaining  the  program  at  the  Mound 
Site  for  the  long-term  was  reasonable 
and  that  the  Department  could  continue 
to  ensure  high  levels  of  health  and 
safety,  materials  protection,  and  other 
program  requirements.  These  reviews, 
along  with  public  comments  received 
during  the  EIS  scoping  process,  have 
effectively  negated  the  need  for  the 
proposed  action.  Therefore,  no  EIS  is 
required,  and  DOE  hereby  withdraws  its 
notice  of  intent  to  prepare  an  EIS. 

Issued  in  Washington.  D.C.,  this  11th  day 
of  May  1999. 

Earl ;.  Wahlquist. 

Associate  Director  for  Space  and  Defense 
Power  Systems,  Office  of  Nuclear  Energy. 
Science,  and  Technology. 
[FR  Doc.  99-12498  Filed  5-17-99;  8:45  am] 
nUINQ  OOOE  •46O-0t-r 


DEPARTMENT  OF  ENERGY 
Intanwtional  Energy  Agency  MeeHng 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  May  25, 1999  at 
the  headquarters  of  the  International 
Energy  Agency  in  Paris,  France. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Coimsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  hidependence  Avenue,  S.W., 
Washington.  D.C.  20585,  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l){A)(i)).  the 
following  meeting  notice  is  provided: 
A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  May  25. 
1999,  at  the  headquarters  of  the  lEA,  9, 
rue  de  la  Federation,  Paris.  France, 
beginning  at  approximately  3:00  p.m. 
The  purpose  of  this  meeting  of  the  lAB 
is  to  permit  attendance  by 
representatives  of  its  U.S.  company 
members  at  a  meeting  of  the  Subgroup 
to  Prepare  the  Oil  Disruption 
Simulation  Exercise  of  the  lEA's 
Standing  Group  on  Emergency 
Questions  (SEQ)  that  is  scheduled  to  be 
held  at  the  aforesaid  location  on  the 
aforesaid  date.  The  Agenda  for  the 
meeting  is  imder  the  control  of  the  SEQ. 
It  is  expected  that  the  following  Agenda 
will  be  followed: 

1.  Report  and  discussion  on  the  last 
meeting  in  Washington: 
— Organization  of  the  exercise; 
— Main  lines  of  scenario; 


— Task  allocation. 
2.  Schedule  of  work  for  September 
exercise. 

As  provided  in  section  252(c)(l){A)(ii 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
coimsel.  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy.  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  lEA. 
and  the  European  Commission,  and 
invitees  of  the  lAB.  the  SEQ.  or  the  lEA, 
Issued  in  Washington.  D.C.  May  12. 1999. 
Maiy  Anne^ullivan, 
General  Counsel. 
[FR  Doc.  99-12500  Filed  5-17-99;  8:45  am] 

BIUMQ  CODE  6450-01-^ 


filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 

i)     assistance). 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  99-12471  Filed  5-17-99;  8:45  am] 

BtLLMQ  COOE  •717-01-* 


DEPARiyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

The  City  of  Anaheim,  Caiifomia  Public 
Utilitlee  Department;  Notice  of  niing 

[Docket  No.  EL9»-63-000] 

May  13. 1999. 

Take  notice  that  on  January  21, 1999, 
The  City  of  Anaheim  Public  Utilities 
Department  (Anaheim)  filed  a  request 
for  waiver  from  submitting  FERC  Form 
No.  715,  "Annual  Transmission 
Planning  and  Evaluation  Report".  Under 
the  Commission's  Rules,  entities  that  do 
not  use  power  flow  analyses  in  their 
transmission  planning  can  be  granted  a 
waiver  bom  filing  FERC  Form  No.  715. 
Anaheim  states  that  the  transmission 
facilities  that  they  use  to  deliver  its 
energy  are  all  operated  by  other  entities. 
For  this  reason.  Anaheim  requests  a 
waiver  from  submitting  FERC  Form  No. 
715. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  • 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
June  4. 1999.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Docket  No.  EL99-64-000] 

The  City  Of  Riverside,  CalHomia; 
Notice  of  Filing 

May  13. 1999. 

Take  notice  that  on  April  29. 1999, 
The  City  of  Riverside.  Caiifomia 
(Riverside)  filed  a  request  for  waiver 
fit)m  submitting  FERC  Form  No.  715, 
"Annual  Transmission  Planning  and 
Evaluation  Report".  Under  the 
Commission's  Rules,  entities  that  do  not 
use  power  flow  analyses  in  their 
transmission  planning  can  be  granted  a 
waiver  from  filing  FERC  Form  No.  715. 
Riverside  states  that  it  is  in  Southern 
Caiifomia  Edison's  (SCE)  control  area 
and  relies  on  SCE  to  perform  the 
transmission  planning  for  the  area.  The 
request  states  that  Riverside  does  not 
have  the  means  or  the  data  to  comply 
with  the  FERC's  reporting  requirements. 
Therefore,  Riverside  is  requesting 
waiver  of  FERC's  Fomi  No.  715  for  this 
year  and  subsequent  years,  as  long  as 
Riverside  does  not  perform  transmission 
planning,  or  use  power  flow  analyses  in 
its  planning. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  4, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
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online/rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  99-12470  Filed  5-17-99;  8:45  am) 

MUMQ  cooe  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

FWtoral  Energy  Regulatory 
Commlasion 


[Dodwt  No.  RP97-346-021  ] 

EquHrana,  LP.;  Notice  of  Propoaed 
Ctiangaa  in  FERC  Gaa  Tariff 

May  12. 1999. 

Take  notice  that  on  May  5, 1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
fifing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  revised  tariff 
sheets  shown  on  Appendix  A  of  the 
filing,  with  various  effective  dates  in 
compliance  with  the  Commission's 
April  29, 1999,  Letter  Order  in  the 
above-captioned  proceeding. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  implement  the 
uncontested  January  22, 1999, 
Stipulation  and  Agreement  as  amended 
on  March  31, 1999,  which  was  approved 
without  modification  in  the  Letter  Order 
with  an  effective  date  of  May  1, 1999. 
Equitrans  further  states  that,  as  a  result 
of  this  compliance  filing,  rates  are  being 
reduced  and  refunds  are  being  made  to 
customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Riiles  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12475  Filed  5-17-99;  8:45  am] 

MUMQ  COOE  STir-OI-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-1 3-000] 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12476  Filed  5-17-99;  8:45  am] 

BHXINQ  COOE  8717-01-41 


Gulf  States  Pipeline  Corporation; 
Notice  of  Petition  For  Rate  Approval 

May  12, 1999. 

Take  notice  that  on  April  30,  1999, 
Gulf  States  Pipeline  Corporation  (Gulf 
States),  tendered  for  filing  pursuant  to 
Section  284.123(b)(2)  of  the 
Commission's  Regulations,  a  petition  for 
rate  approval  for  transportation  services 
performed  under  Section  311(a)(2)  of 
the  Nat\iral  Gas  Policy  Act  of  1978 
(NGPA).  The  petition  is  filed  to  comply 
with  a  Commission  letter  order  dated 
March  5, 1997,  in  Docket  No.  PR96-6- 
000,  which  approved  Gulf  State's 
current  rates,  and  required  a  filing  on  or 
before  May  1, 1999,  to  justify  such  rates 
or  establish  new  system  rates.  Gulf 
States  is  an  intrastate  pipeline, 
incorporated  in  Louisiana,  whose 
system  is  located  in  north  Louisiana.  Its 
mailing  address  is  8080  North  Central 
Expressway,  #200,  Dallas,  Texas  75206- 
1815. 

Gulf  States  proposes  to  increase  its 
system  rates,  and  percentage  for 
recovering,  in-kind,  gas  lost  and  fuel 
used.  Accordingly,  Gulf  States  proposes, 
as  fair  and  equitable,  a  maximimi 
interruptible  transportation  rate  of 
$.4400  per  MMBtu,  a  maximum  firm 
monthly  demand  charge  of  $7.8352,  and 
a  maximum  firm  commodity  charge  of 
$.1824  per  MMBtu.  Gulf  States  also 
proposes  a  2%  in-kind  retention  rate. 
Finally,  Gulf  States  proposes  that 
shippers  will  be  required  to  reimburse 
it  for  filing  fees  incurred  in  connection 
with  the  implementation, 
commencement  or  continuation  of 
Section  311  service,  as  will  be  provided 
for  in  relevant  service  agreements. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doclwt  No.  RP96-29(MM2] 

IMIchigan  Gaa  Storage  Company; 
Notice  of  Compliance  HIing 

May  12, 1999. 

Take  notice  that  on  May  5, 1999, 
Michigan  Gas  Storage  Company  (MGS); 
tendered  for  filing  Sub  Fourth  Revised 
Tariff  Sheet  No.  4,  Sub  Fifth  Revised 
Tariff  Sheet  No.  4,  Sub  Fifth  Revised 
Tariff  Sheet  No.  5,  and  Second  Sub 
Sixth  Revised  Tariff  Sheet  No.  5,  all  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  along  with 
accompanying  workpapers  and  other 
materials.  MGS  did  so  in  compliance 
with  the  Commission's  April  5, 1999, 
Order  on  Initial  Decision  in  this  docket. 
MGS  states  that  it  makes  this 
compliance  filing  without  prejudice  to 
the  request  for  rehearing  MGS  filed 
contemporaneous  with  its  compliance 
filing. 

MGSCo  states  that  a  copy  of  this  filing 
is  available  for  public  inspection  during 
regular  business  hours  at  MGSCo's 
office  at  212  W.  Michigan  Avenue, 
Jackson,  MI  49201.  In  addition,  copies 
of  this  filing  have  been  served  on  all 
customers  and  applicable  state 
regulatory  agencies  and  on  all  those  on 
the  official  service  list  in  this  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson.  Jr.,  ■* 

Acting  Secretary. 

[FR  Doc.  99-12477  Filed  5-17-99;  8:45  am] 

BtLUNQ  CODE  STIT-d-M 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(PR  Doc.  99-12473  FUed  5-17-99;  8:45  amj 

HUJNG  CODE  «717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-151-009] 

MM  Loulalana  Gaa  Company;  Notice  of 
Requeat  for  Waiver  and  Extenalon  of 
Time 

May  12, 1999. 

Take  notice  that  on  April  30, 1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  tendered  for  filing  a  motion 
for  waiver  of  EDI  requirements  and  an 
extension  of  time  to  comply  with 
electronic  communication  and  Internet 
transaction  requirements  of  Commission 
Order  Nos.  587,  587-B.  587-C.  587-G. 
and  587-1. 

In  support  of  its  request.  Mid 
Louisiana  asserts  that  the  company  is 
still  in  the  process  of  replacing  its 
existing  computer  system  and.  although 
progress  has  been  made  on  its  Website, 
Mid  Louisiana  has  not  yet  been  able  to 
achieve  full  compliance  with  the 
Commission's  existing  requirements. 
Mid  Louisiana  states  that  additional 
time  is  needed  to  complete  the  process. 
Further.  Mid  Louisiana  requests  a 
permanent  waiver  from  EDI 
requirements  asserting  that  Mid 
Louisiana's  size  and  customer 
sophistication  level  lend  themselves 
more  adequately  to  Internet  Website 
development  and  do  not  justify  the 
investment  required  for  EDI. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations,  all  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Ooclwt  Nos.  RP96-31 2-014  and  GT9»-26- 
000] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Filing 

May  12, 1999. 

Take  notice  that  on  April  30, 1999. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  tendered  for  filing  (1)  a 
copy  of  the  transportation  service 
agreement  pursuant  to  Tennessee's  Rate 
Schedule  FT-A  (Transportation  Service 
Agreement)  entered  into  by  Tennessee 
and  Caledonia  Power  I,  L.L.C. 
(Caledonia),  (2)  a  copy  of  the  balancing 
agreement  entered  into  by  Tennessee 
and  Caledonia  (Balancing  Agreement), 
(3)  a  copy  of  the  Firm  Transportation 
Discount  Agreement  entered  into  by 
Tennessee  and  Caledonia  (Discount 
Letter  Agreement),  and  (4)  Third 
Revised  Sheet  No.  413  of  Tennessee's 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1  (Volume  No.  1  Tariff).  Tennessee 
requests  an  effective  date  of  June  1, 
1999. 

Tennessee  states  that  the 
Transportation  Service  Agreement  and 
the  Discoimt  Letter  Agreemmt  reflect  a 
negotiated  rate  arrangement  between 
Tennessee  and  Caledonia  for 
transportation  under  Rate  Schedule  FT- 
A  to  be  effective  June  1, 1999  through 
May  31,  2009.  Tennessee  also  states  that 
it  is  submitting  the  Transportation 
Service  Agreement  and  the  Discount 
Letter  Agreement  for  Commission 
approval  because  the  Discount  Letter 
agreement  contains  language  which 
modifies  the  provisions  of  the  Gas 
Transportation  Agreement  contained  in 
Tennessee's  Volume  No.  1  Tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commiosion 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).   • 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12474  Filed  5-17^9;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Na  GT99-28-000] 

Tranacontinental  Gaa  Pipe  Une 
Corporation;  Notice  of  Refund  Report 

May  12, 1999. 

Take  notice  that  on  May  6. 1999. 
Trancontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  a  report 
reflecting  the  flow  through  of  refund 
received  from  Texas  Gas  Transmission. 

On  March  5, 1999.  in  accordance  with 
Section  4  of  its  Rate  Schedule  FTNT. 
Transco  states  that  it  refunded  to  its 
FTNT  customer,  New  York  Power 
Authority,  $189,257.81  resulting  from 
the  refund  of  Texas  Gas  Transmission 
Docket  No.  RP97-344,  et  al.  The  refund 
covers  the  period  from  November  1, 
1997  to  November  30, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcK^ome  a  party 
miist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.  fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-12478  Filed  5-17-99;  8:45  am] 

BILLING  COOE  STir-OI-H 
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DEPARTMENT  OF  ENERGY 

[Doeiwt  No.  PR99-1 2-000] 

Federal  Energy  Regulatory 
Commisaion 

Tranaok,  LLC;  Notice  of  Petition  for 
Rate  Approval 

May  12. 1999. 

Take  notice  that  on  April  30, 1999, 
Transok,  LLC  (Transok)  filed  a  petition 
for  rate  approval  to  continue  its  present 
rates  in  effect  on  and  after  May  1,  1999 
for  interruptible  Section  311 
transportation  services  on  Transok's 
System  in  Oklahoma.  The  present  rate  is 
$0.1682  per  MMBtu  delivered. 

Pursuant  to  Section  284.123{b)(2){ii) 
of  the  Commission's  Regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportimity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  argimients. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  IhibUc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.  fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12472  Filed  5-17-99;  8:45  am] 
■ILUNQ  CODE  enr-oi-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL99-46-000] 

Capacity  Benefit  Margin  in  Computing 
Available  Transmission  Capacity; 
Notice  of  Early  Sign-in  for  Capacity 
Benefit  Margin  Conference 

May  12, 1999. 

Persons  interested  in  attending  the 
Commission  staffs  May  20,  1999,  and 
May  21, 1999,  technical  conference  on 
Capacity  Benefit  Margin  (CBM),  which 
will  be  held  in  the  Commission's 
Meeting  Room  (2C),  888  First  Street,  NE, 
Washington,  DC  20426,  are  encouraged 
to  notify  the  Conmiission  if  they  are 
attending.  This  early  sign-in  procedure 
will  expedite  the  admittance  of  the 
conference  attendees.  The  conference 
panelists  are  already  signed  in  and  do 
not  need  to  provide  further  notification. 
Persons  interested  in  attending  the 
conference  may  still  sign  in  on  the  day 
of  the  conference,  but  for  faster 
entrance,  we  request  that  you  notify 
Commission  staff  via  E-mail  so  we  can 
expedite  your  entrance  into  the 
Commission.  Please  include  your  name, 
the  organization  you  are  representing 
and  your  phone  number.  Send  the  E- 
mail  to  Annette  Lewis  at 
ANNETTE.LEWIS@FERC.FED.US  (202) 
208-2254  or  Charles  Faust  at 
CHARLES.FAUST@FERC.FED.US  (202) 
208-0564.  Notifications  should  be 
received  by  the  Commission  on  or 
before  Tuesday,  May  18, 1999. 

Please  use  the  Commission's  First 
Street  entrance  (the  doors  open  at  8:00 
a.m.),  where  a  desk  will  be  set  up  to 
process  participants  at  the  conference. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-12417  Filed  5-17-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6344-9] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Investigation  Into 
Possible  Noncompliance  of  Motor 
Vehicles  Witti  Federal  Emission 
Standards 

agency:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  doomient  announces 
that  EPA  is  plaiming  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards,  EPA  ICR 
No.  222.04,  OMB  Control  No.  2060- 
0086,  expiration  date  5/31/99.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  19, 1999. 
ADDRESSES:  Vehicle  Programs  & 
Compliance  Division  (6405J),  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge,  by  writing, 
faxing,  or  phoning  the  contact  person 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kuang  Wei,  Office  of  Mobile  Sources, 
Vehicle  Program  &  Compliance 
Division,  (202)  564-9329,  (202)  564- 
2057  (fax),  E-mail  address: 
wei.kuang@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potenfl&lly 
affected  by  this  action  are  private  and 
commercial  owners  of  motor  vehicles 
and  engines. 

Title:  Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards.  (EPA  ICR 
No.  222.04,  OMB  Control  No.  2060- 
0086).  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  "This  information  collection 
includes  three  instruments  that  are  used 
by  the  U.S.  EPA  to  identify  motor 
vehicles  and  engines  for  possible 
inclusion  in  its  emissions  control  testing 
programs.  The  self-addressed  postcard 
and  owner  telephone  questionnaire  are 
completed  using  information  given  by 
owners  of  vehicles  or  engines  fi"om  a 
vehicle  class  imder  investigation.  The 
maintenance  verification  form  is 
administered  to  representatives  of 
service  facilities  that  performed 
maintenance  on  vehicles  or  engines 
whose  owners  have  responded  to  the 
owner  telephone  questionnaire.  This 
form  is  intended  to  be  used  to  supply 
missing  information  when  necessary. 
Responses  to  this  collection  are 
voluntary.  An  agency  may  not  conduct 
-  or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  imless  it  displays  a  valid 
OMB  control  niunber.  The  OMB  control 
numbers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 


Dated:  Ma; 

Roliert  D.  Bri 

Acting  Assist 
Radiation. 

[FR  Doc.  99- 

BIUJNGCO0E( 
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The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  bm-den  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  per 
response.  Burden  means  the  total  time, 
effort,  of  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Estimated  Number  of  Respondents: 
985. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
587. 

Estimated  Total  Annualized  Cost 
Burden:  $28,314. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  May  10, 1999. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  99-12487  Filed  5-17-99;  8:45  am] 

BOXING  CODE  6560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6343-8] 

Availability  of  Rnal  Decision 
Document  on  Virginia's  Swrtion  303(d) 
Waters 

AGENCY:  Envirorunental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  prepared  a  final 
decision  document  identifying  waters 
for  inclusion  on  the  list  of  Virginia's 
waters  compiled  pursuant  to  section 
303(d)  of  the  Qean  Water  Act.  EPA  has 
also  prepared  a  summary  report  on 
comments  submitted  and  responses  to 
those  comments.  This  information  is 
being  placed  on  EPA's  Internet  web  site. 
Total  Maximum  Daily  Load  (TMDL) 
homepage  for  public  viewing  at  http:// 
wvkrw.epa.gov/reg3wapd/tmdl/.  If  access 
to  the  Internet  is  not  available  and  you 
would  like  a  printed  copy,  please 
contact  Ms.  Lenka  Berhn,  TMDL 
Management  Support  Branch,  3WP13, 
Water  Protection  Division,  U.S.EPA 
Region  in,  1650  Arch  Street, 
Philadelphia.  Pennsylvania,  19103- 
2029;  or  by  e-mail  to 
berlin.lenka@epamail.epa.gov;  or  by 
telephone  (215)  814-5259,  or  fax  at 
(215)  814-2301. 
Thomas  J.  Maslany, 
Director,  Water  Protection  Division. 
(FR  Doc.  99-12489  Filed  5-17-99;  8:45  am) 

BKUNQ  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140278A;  FRL-6080-1] 

Access  to  Confidential  Business 
Information  by  Tetra  Tech 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor,  Tetra  Tech  Environmental 
Management  Inc.  (Tetra  Tech),  of  200 
Randolph  Drive,  Suite  4700,  Chicago, 
Illinois,  for  access  to  information  which 
has  been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
This  notice  amends  the  locations  where 
access  to  TSCA  CBI  by  Tetra  Tech 
employees  may  occur. 
DATES:  Access  to  the  donfidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  3, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Augustyniak,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W-99-008,  Tetra 
Tech,  of  200  East  Randolph  Drive, 
Chicago,  IL.  will  assist  the  Office  of 
Waste  and  Chemicals  Management  and 
Regional  Offices  RCRA  Enforcement, 
Permitting  and  Assistance  Programs  in 
implementing  the  requirements  of 
RCRA,  as  amended  and  futxu^ 
amendments.  The  major  areas  of 
support  include  enforcement, 
permitting  activities.  Subtitle  D  solid 
waste,  corrective  action,  and  RCRA 
program  planning.  Other  areas  of 
support  include  underground  storage 
tanks,  biennial  reporting,  waste 
minimization,  and  state  and  tribal 
assistance. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-99-008.  Tetra 
Tech  will  require  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  Tetra  Tech 
personnel  wiU  be  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  amending  the  Federal  Register 
notice  of  January  28. 1999  (64  FR  4413) 
(FRL-6057-2),  to  inform  all  submitters 
of  information  under  all  sections  of 
TSCA,  that  employees  of  Tetra  Tech 
will  be  given  access  to  TSCA  CBI  at  the 
following  locations:  EPA  Regional 
facilities  in  Seattle,  Washington  and 
Dallas,  TX;  and  Tetra  Tech  facilities  at 
200  East  Randolph  Drive,  Chicago,  IL 
and  1099  18th  Street,  Suite  1960, 
Denver,  CO.  Tetra  Tech  will  be 
authorized  access  to  TSCA  CBI  at  these 
locations,  provided  it  complies  with  the 
provisions  of  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual. 

Upon  completing  review  of  the  CBI 
materials  at  the  EPA  Regional  Facilities 
in  Seattle,  Washington  and  Dallas, 
Texas,  Tetra  Tech  will  return  all 
materials  to  EPA  staff. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
December  31,  2001. 

Tetra  Tech  personnel  will  be  required 
to  sign  nondisclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 
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Li8tofSub|ects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  May  5. 1999. 

Allan  S.  Abramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  and  Prevention  and 
Toxics. 

[FR  Doc.  99-12484  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  6560-90-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-40034;  FRL-6077-8] 

Conditional  Exemptions  From  TSCA 
Section  4  Test  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  granting  conditional 

exemptions  from  Toxic  Substances 

Control  Act  (TSCA)  section  4  test  rule 

requirements  to  certain  manufacttu^rs 

of  chemical  substances  subject  to  these 

rules. 

DATES:  These  conditional  exemptions 

are  effective  May  18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Augustyniak,  Associate 


Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-543B,  401  M 
St.,  SW.,  Washington.  DC  20460; 
telephone  number:  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  To  Me? 

This  action  applies  to  all 
manufacturers  of  chemical  substances 
identified  in  this  iinit  that  submitted  an 
application  for  exemption  from  TSCA 
section  4  testing  in  1998.  Conditionally 
approved  exemptions  submitted  in  1998 
are  listed  below: 


Chemicals 

CAS  No. 

40  CFR  citation 

Company 

Isopropanol 

67-^3-0 

799.2325 

ICI  General  Chemicals,  Wilmington,  DE 
BYK-Chemie  USA,  Wallingford,  CT 
Dymon,  Inc.,  Olathe,  KS 

As  provided  in  40  CFR  790.80, 
processors  are  not  required  to  apply  for 
an  exemption  or  conduct  testing  unless 
EPA  so  specifies  in  a  test  rule  or  in  a 
special  Federal  Register  notice. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents  Discussed  in  This 
Notice? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Reg\ilations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  document,  you 
may  contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section.  In  addition,  the 
official  record  for  this  dociunent, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPPTS-40034,  (including 
comments  and  data  submitted 
electronically).  This  record  not  only 
includes  the  documents  that  are 
physically  located  in  the  docket,  but 
also  includes  all  the  dociunents  that  are 
referenced  in  those  docimients.  A  public 


version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments  and  data,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI) 
is  available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE  B-607,  401  M  St.,  SW., 
Washington,  DC,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  TSCA 
Nonconfidential  Information  Center 
telephone  number  is  (202)  260-7099. 

n.  Background 

This  notice  grants  conditional 
exemptions  from  TSCA  section  4  test 
rule  requirements  to  all  manufacturers 
of  the  chemical  substances  identified  in 
this  unit  that  submitted  exemption 
applications  in  accordance  with  40  CFR 
790.80.  In  each  case,  EPA  has  received 
a  letter  of  intent  to  conduct  the  testing 
from  which  exemption  is  sought. 
Accordingly,  the  Agency  has 
conditionally  approved  these  exemption 
applications  because  the  conditions  set 
out  in  40  CFR  790.87  have  been  met.  All 
conditional  exemptions  thus  granted  are 
contingent  upon  successful  completion 
of  testing  and  submission  of  data  by  the 
test  sponsors  according  to  the 
requirements  of  the  applicable  test  rule. 

If  the  test  requirements  are  not  met 
and  EPA  terminates  a  conditional 
exemption  imder  40  CFR  790.93,  the 
Agency  will  notify  each  holder  of  an 
affected  conditional  exemption  by 


certified  mail  or  Federal  Register  notice. 
This  conditional  approval  applies  to  all 
manufacturers  that  submitted 
exemption  applications  for  testing  of  the 
chemical  substances  named  in  the  final 
test  rules  listed  in  this  unit  from  January 
1  through  December  31, 1998.  Any 
application  received  after  December  31, 
1998,  will  be  addressed  separately. 

Testing  reimbursement  periods  have 
terminated  (sunset)  for  certain 
chemicals  and  exemption  notices  are  no 
longer  required  for  these  chemicals.  In 
accordance  with  40  CFR  790.45,  before 
the  end  of  the  reimbursement  period, 
persons  subject  to  a  test  rule  and 
required  to  comply  with  the 
requirements  of  the  rule,  must  submit 
either  a  letter  of  intent  to  test  or  an 
exemption  application.  Reimbursement 
period,  as  defined  in  40  CFR  791.3, 
refers  to  a  period  that  begins  when  the 
data  from  die  last  non-duplicative  test  to 
be  completed  under  a  test  nUe  is 
submitted  to  EPA,  and  ends  after  an 
amount  of  time  equal  to  that  which  had 
been  required  to  develop  that  data  or 
after  5  years,  whichever  is  later. 

An  exemption  application  that  was 
received  by  EPA  for  2-ethylhexanol 
(CAS  No.  104-76-7)  was  not  required  at 
the  time  it  was  submitted  because  the 
chemical  has  a  completed  testing 
program,  the  reimbursement  period  has 
sunset,  and  the  chemical  is  no  longer 
subject  to  TSCA  section  4  reporting 
requirements.  Exemption  applications 
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received  by  EPA  after  the  chemical's 
sunset  date  do  not  appear  in  this  notice. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Hazardous  substances. 

Authority:  15  U.S.C.  2601,  2603. 
Dated:  May  4, 1999. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  99-12485  Filed  5-17-99;  8:45  am] 
BILUNG  CODE  aS6»-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

NotiM  of  Public  Information 
Collactlona  Being  Reviawad  by  the 
Fadaral  Communlcatfona  Commiaaion 

May  6, 1999. 

SUMMARY:  The  Federal  Commimications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  19, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficiUt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Les 
Smith,  Federal  Commimications 
Commission,  445  12th  Street,  S.W., 


Room  l-A-804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  Number:  3060-0126. 
Title:  Section  73.1820,  Station  Log. 
Fonn  Number:  N/A. 
Type  of  Review:  Extension  of 
currentiy  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  not-for-profit 
institutions. 
Number  of  Respondents:  13,956. 
Estimated  Time  per  Response:  0.017 
hours  to  0.5  hours. 
Total  Annual  Burden:  14,507. 
Total  Annual  Cost:  None. 
Needs  and  Uses:  Section  73.1820 
requires  that  each  licensee  of  an  AM, 
FM  or  TV  broadcast  station  maintain  a 
station  log.  Each  entry  must  accurately 
reflect  the  station's  operation.  This  log 
should  reflect  adjustments  to  operating 
parameters  for  AM  stations  with 
directional  antennas  without  an 
approved  sampling  system;  for  all 
stations  the  actual  time  of  any 
observation  of  extinguishment  or 
improper  operation  of  tower  lights;  and 
entry  of  eadi  test  of  the  Emergency  Alert 
System  (EAS)  for  commercial  stations. 

The  data  are  used  by  FCC  staff  in  field 
investigations  to  assure  that  the  licensee 
is  operating  in  accordance  with  the 
technical  requirements  as  specified  in 
the  FCC  Rules  and  with  the  station 
authorization,  and  is  taking  reasonable 
measures  to  preclude  interference  to 
other  stations.  It  is  also  used  to  verify 
that  the  EAS  is  operating  properly. 
Federal  Communications  Commission. 
Magalie  Roman  Solas, 
Secretary. 

[FR  Doc.  99-12408  Filed  5-17-99;  8:45  am] 
BIUMG  CODE  671 2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collactlona  Being  Reviewed  by  ttie 
Federal  Communlcationa  Commiaaion 

May  11, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 


may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
bxuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  19, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  aUowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Sti«et,  SW,  Room 
1  A-804,  Washington,  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smltii  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATKm: 
OMB  Approval  Number:  3060-0003. 
Title:  Application  for  Amateur 
Operator/Primary  Station  License. 
Form  Number:  FCC  610. 
Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 
Respondents:  Individuals  or 
households. 
Number  of  Respondents:  79.000. 
Estimated  Time  Per  Response:  20 
minutes  (0.33  hours). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  26,070  hours. 
Total  Aimual  Cost:  $207,600. 
Needs  and  Uses:  FCC  Rules.  47  CFR 
97.17,  97.19,  and  97.519;  the 
Commimications  Act  of  1934,  as 
amended;  and  International  Treaties 
require  that  applicants  file  the  FCC  610 
to  apply  for  a  new  or  modified  Amateur 
operator/primary  station  license.  Form 
610  may  also  be  used  to  renew  an 
Amateur  operator/primary  station 
license.  Commission  staff  use  the  data  to 
determine  eligibility  for  radio  station 
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authorization  and  to  issue  radio  station/ 
operator  licenses.  Data  are  also  used  by 
Compliance  personnel  in  conjunction 
with  Field  Engineers  for  enforcement 
and  interference  resolution  purposes. 
The  Commission  implemented  a 
program  change  in  which  it  has 
eliminated  mailing  of  FCC  Form  61  OR, 
and  applicants  may  choose  to  file  for 
renewal  electronically  via  the  VEC 
program  or  file  FCC  Form  610  manually. 

OMB  Approval  Number:  3060-0069. 

Title:  Application  for  Commercial 
Radio  Operator  License. 

Form  Number:  FCC  756. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  13,250. 

Estimated  Time  Per  Response:  20 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  4,373  hours. 

rota7  Annual  Cost:  $212,000. 

Needs  and  Uses:  Form  756  is  used  by 
the  FCC,  as  authorized  under  Section 
303(1)(1)  of  the  Communications  Act  of 
1934,  as  amended,  to  issue  radio 
operator  licenses  to  those  persons  found 
to  be  qualified.  To  properly  identify 
oneself  for  an  operator's  license, 
applicants  must  provide  their  full  name, 
date  of  birth,  and  a  recent  photograph. 
(A  photograph  is  required  of  applicants 
for  radiotelegraph  licenses  in 
accordance  with  Paragraph  3870  of 
Article  55  of  the  International  Radio 
Regulations.)  The  form  is  being  revised 
to  delete  the  payment  information,  since 
this  information  is  already  being 
collected  when  an  applicant  files  FCC 
Form  159  (Fee  Remittance  Advice)  to 
make  a  payment  to  the  FCC. 

OMB  Approval  Number:  3060-0139. 

Title:  Application  for  Antenna 
Structure  Registration. 

Fonn  Number:  FCC  854/854R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit  entities;  Non-profit  institutions; 
and  State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  9,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  6,750  hours. 

Total  Annual  Cost:  $181,800. 

Needs  and  Uses:  FCC  Forms  854/854R 
are  to  register  structures  used  for  wire 
or  radio  conununication  services  within 
the  United  States,  or  to  make  changes  to 
an  existing  registered  structiue,  or  to 


notify  the  Commission  of  the 
dismantlement  of  a  structure.  This 
revision  seeks  approval  to  combine  FCC 
Forms  854ULS  and  854-0  due  to  the 
costs  involved  in  progranuning  separate 
forms  for  electronic  filing.  FCC  854ULS 
will  collect  Taxpayer  Identification 
Number  (TIN)  of  the  anteima  structure 
owner.  Additionally,  the  form  collects  a 
Sub-Group  Identification  Number 
(SGIN)  in  cases  where  an  entity  such  as 
a  governmental  entity  or  academic 
institution  is  divided  into  separate 
groups  where  each  is  responsible  for  its 
own  registration.  Anterma  structure 
owners  will  be  required  to  file  either  the 
current  form  or  the  new  form, 
depending  upon  the  timeframe  in  which 
the  Antenna  Structure  Registration 
database  is  converted  to  ULS.  Owners 
will  be  required  to  file  the  ciurent  form 
854  until  such  time  as  a  public  notice 
is  issued  aimouncing  conversion  to  ULS 
and  requirements  to  begin  using  the 
Form  854ULS,  then  Form  854  process 
will  no  longer  be  available. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-12409  Filed  5-17-99;  8:45  am] 

BHJJNG  COBE  S712-01-l> 


FEKRAL  DEPOSTT  INSURANCE 
CORPORATION 

DifferencM  in  CapiM  and  Accounting 
Standards  Amonf  Iha  Fadaral  Banldng 
and  ThriM  Agenciea;  Raport  to 
Congressional  CoNMiiiMeea 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Report  to  the  Committee  on 
Ranking  and  Financial  Services  of  the 
U.S.  House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accoimting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies. 

SUMMARY:  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  section  37(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831n(c)).  Section  37(c)  reqiiires 
each  federal  banking  agency  to  report  to 
the  Committee  on  Banking  and 
Financial  Services  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
of  the  Senate  any  differences  between 
any  accounting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  report  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accoimting  and 


capital  standards  and  must  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW,  Washington,  D.C. 
20429,  telephone  (202)  898-8906. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  report  follows: 

Report  to  the  Committee  on  Banking 
and  Financial  Services  of  the  U.S. 
House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  Regarding  DifiiBrences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies 

A.  Introduction 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  prepared  this 
report  pursuant  to  section  37(c)  of  the 
Federal  Deposit  Insurance  Act.  Section 
37(c)  reqiiires  the  agency  to  submit  a 
report  to  specified  Congressional 
Committees  describing  any  di^rences 
in  regulatory  capital  and  accounting 
standards  among  the  federal  banking 
and  thrift  agencies,  including  an 
explanation  of  the  reasons  for  thes^ 
differences.  Section  37(c)  also  requires 
the  FDIC  to  publish  this  report  in  the 
Federal  Kej^ater.  This  report  covers 
differences  existing  during  1998  and 
developments  affecting  these 
differences. 

The  FDIC,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (FRB),  and 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (hereafter,  the  banking 
agencies)  have  substantially  similar 
leverage  and  risk-based  capital 
standards.  While  the  Office  of  Thrift 
Supervision  (OTS)  employs  a  regulatory 
capital  fiamework  that  also  includes 
leverage  and  risk-based  capital 
requirements,  it  differs  in  some  respects 
from  that  of  the  banking  agencies. 
Nevertheless,  the  agencies  view  the 
leverage  and  risk-based  capital 
requirements  as  fnininnim  standards 
and  most  institutions  are  expected  to 
operate  with  capital  levels  well  above 
the  minimums,  particularly  those 
institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
risk. 

The  banking  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  have  developed  imiform 
Reports  of  Condition  and  Income  (Call 
Reports)  for  all  insured  commercial 
banks  and  FDIC-supervised  savings 
banks.  The  OTS  requires  each  savings 
association  to  file  the  Thrift  Financial 
Report  (TFR).  The  reporting  standards 
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for  recognition  and  measurement  in 
both  the  Call  Report  and  the  TFR  are 
consistent  with  generally  accepted 
accounting  principles  (GAAP).  Thus, 
there  are  no  significant  differences  in 
reporting  standards  among  the  agencies, 
However,  two  minor  differences  remain 
between  the  standards  of  the  banking 
agencies  and  those  of  the  OTS. 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (12  U.S.C. 
4803)  requires  the  banking  agencies  and 
the  OTS  to  conduct  a  systematic  review 
of  their  regulations  and  written  policies 
in  order  to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
inconsistencies.  It  also  directs  the  four 
agencies  to  work  jointly  to  make 
uniform  all  regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.  The  results  of 
these  efforts  must  be  "consistent  with 
the  principles  of  safety  and  soundness, 
statutory  law  and  policy,  and  the  public 
interest"  The  four  agencies'  ongoing 
efforts  to  eliminate  existing  differences 
among  their  regulatory  capital  standards 
as  part  of  the  Section  303  review  are 
discussed  in  the  follovtring  section. 

B.  Differences  in  Capital  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

B.l.  Minimum  Leverage  Capital 

The  banking  agencies  have 
established  leverage  capital  standards 
based  upon  the  definition  of  Tier  1  (or 
core)  capital  contained  in  their  risk- 
based  capital  standards.  These 
standards  require  the  most  highly-rated 
banks  (i.e..  those  with  a  composite 
rating  of  "1"  under  the  Uniform 
Financial  Institutions  Rating  System 
(UFIRS))  to  maintain  a  minimiiTn 
leverage  capital  ratio  of  at  least  3 
percent  if  they  are  not  anticipating  or 
experiencing  any  significant  growth  and 
meet  certain  other  conditions.  All  other 
banks  must  maintain  a  miniTnnin 
leverage  capital  ratio  that  is  at  least  100 
to  200  basis  points  above  this  miniTnnm 
(i.e.,  an  absolute  TniniTniim  leverage 
ratio  of  not  less  than  4  percent). 

The  OTS  has  a  3  percent  core  capital 
and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  However,  the  OTS*  Prompt 
Corrective  Action  rule  requires  a  savings 
association  to  have  a  4  percent  leverage 
capital  ratio  (or  a  3  percent  leverage 
capital  ratio  if  it  is  rated  a  composite 
"1"  under  the  UFIRS)  in  order  for  the 
association  to  be  considered 
"adequately  capitalized."  Consequently, 
the  4  percent  leverage  capital  ratio  is,  in 
effect,  the  controlling  leverage  capital 
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standard  for  savings  associations  other 
than  those  rated  a  composite  "1." 

As  a  result  of  the  agencies'  section 
303  review  of  their  regulatory  capital 
standards,  the  agencies  issued  a 
proposal  for  public  comment  on  October 

27. 1997,  which,  among  other 
provisions,  would  establish  a  uniform 
leverage  requirement.  As  proposed, 
institutions  rated  a  composite  1  imder 
the  Uniform  Financial  Institutions 
Ratijig  System  would  be  subject  to  a 
minimum  3  percent  leverage  ratio  and 
all  other  institutions  would  be  subject  to 
a  minimum  4  percent  leverage  ratio. 
This  change  would  simplify  and 
streamline  the  agencies'  leverage  rules 
and  make  them  uniform.  On  December 

18. 1998,  the  FDIC  Board  of  Directors 
approved  a  final  rule  adopting  the 
uniform  leverage  reqiiirement  as 
proposed.  After  all  four  of  the  agencies 
approved  this  final  rule,  it  was 
published  on  March  2, 1999  (64  Federal 
Regirter  10194),  and  took  effect  on  April 
1, 1999.  '^ 

B.2.  Interest  Rate  Risk 

Section  305  of  the  FDIC  Improvement 
Act  of  1991  mandates  that  the  agencies' 
risk-based  capital  standards  take 
adequate  account  of  interest  rate  risk.  In 
August  1995,  each  of  the  banking 
agencies  amended  its  capital  standards 
to  specifically  include  an  assessment  of 
a  bank's  interest  rate  risk,  as  measured 
by  its  exposure  to  declines  in  the 
economic  value  of  its  capital  due  to 
changes  in  interest  rates,  in  the 
evaluation  of  bank  capital  adequacy.  In 
June  1996,  the  banking  agencies  issued 
a  Joint  Agency  Policy  Statement  on 
Interest  Rate  Risk  that  provides 
guidance  on  sound  practices  for 
managing  interest  rate  risk.  This  policy 
statement  does  not  establish  a 
standardized  measure  of  interest  rate 
risk  nor  does  it  create  an  explicit  capital 
charge  for  interest  rate  risk.  Instead,  the 
policy  statement  identifies  the  standards 
that  the  banking  agencies  will  use  to 
evaluate  the  adequacy  and  effectiveness 
of  a  bank's  interest  rate  risk 
management. 

In  1993,  the  OTS  adopted  a  final  rule 
that  adds  an  interest  rate  risk 
component  to  its  risk-based  capital 
standards.  Under  this  rule,  savings 
associations  with  a  greater  than  normal 
interest  rate  exposure  must  take  a 
deduction  irom  the  total  capital 
available  to  meet  their  risk-based  capital 
requirement.  The  deduction  is  equal  to 
one  half  of  the  difference  between  the 
institution's  actual  measured  exposure 
and  the  normal  level  of  exposure.  The 
OTS  has  partially  implemented  this  rule 
by  formalizing  the  review  of  interest  rate 
risk;  however,  no  deductions  from 


capital  are  being  made.  Thus,  the 
regulatory  capital  approach  to  interest 
rate  risk  adopted  by  the  OTS  differs 
from  that  of  the  banking  agencies. 

B.3.  Subsidiaries 

The  banking  agencies  generally 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent  bank 
for  regulatory  capital  purposes.  The 
purpose  of  this  practice  is  to  assure  that 
capital  requirements  are  related  to  all  of 
the  risks  to  which  the  bank  is  exposed. 
For  subsidiaries  that  are  not 
consolidated  on  a  line-for-line  basis, 
their  balance  sheets  may  be 
consolidated  on  a  pro-rata  basis,  bank 
investments  in  sudi  subsidiaries  may  be 
deducted  entirely  from  capital,  or  the 
investments  may  be  risk-weighted  at 
100  percent,  depending  upon  the 
circumstances.  These  options  for 
handling  subsidiaries  for  purposes  of 
determining  the  capital  adequacy  of  the 
parent  bank  provide  the  banking 
agencies  with  the  flexibility  necessary  to 
ensure  that  institutions  maintain  capital 
levels  that  are  commensurate  with  the 
actual  risks  involved. 

Under  the  OTS"  capital  guidelines,  a 
statutorily  mandated  distinction  is 
drawn  between  subsidiaries  engaged  in 
activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible"  activities  for 
national  banks.  For  regiilatory  capital 
piuposes,  subsidiaries  of  savings 
associations  that  engage  only  in 
permissible  activities  are  consolidated 
on  a  line-for-line  basis,  if  majority- 
owned,  and  on  a  pro  rata  basis,  if 
ownership  is  between  5  percent  and  50 
percent.  For  subsidiaries  that  engage  in 
impermissible  activities,  investments  in, 
and  loans  to,  such  subsidiaries  are 
deducted  from  assets  and  capital  when 
determining  the  capital  adequacy  of  the 
parent. 


B.4.  Servicing  Assets  and  Intangible 
Assets 

On  August  10, 1998,  the  four  agencies 
jointiy  published  a  final  rule  (63  FR 
42667)  revising  the  treatment  of 
servicing  assets  for  regulatory  capital 
purposes.  As  amended,  the  agencies' 
rules  permit  servicing  assets  and 
purchased  credit  card  relationships  to 
coimt  toward  capital  requirements, 
subject  to  certain  linilts.  The  final  rule 
increased  the  aggregate  regulatory 
capital  limit  on  these  two  categories  of 
assets  from  50  percent  to  100  percent  of 
Tier  1  capital.  In  addition,  for  the  first 
time,  servicing  assets  on  financial  assets 
other  than  mortgages  were  recognized 
(rather  than  deducted)  for  regulatory 
capital  purposes.  However,  these 
nonmortgage  servicing  assets  are 
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combined  with  purchased  credit  card 
relationships  and  this  combined  amount 
is  limited  to  no  more  than  25  percent  of 
an  institution's  Tier  1  capital.  Before 
applying  these  Tier  1  capital  limits, 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  piirchased  credit 
card  relationships  are  each  first  limited 
to  the  lesser  of  90  percent  of  their  fair 
value  or  100  percent  of  their  book  value 
(net  of  any  valuation  allowances).  Any 
servicing  assets  and  purchased  credit 
card  relationships  that  exceed  the 
relevant  limits,  as  well  as  all  other 
intangible  assets  such  as  goodwill  and 
core  deposit  intangibles,  are  deducted 
from  capital  and  assets  in  calculating  an 
institution's  Tier  1  capital. 

The  OTS'  capital  ndes  governing 
servicing  assets  and  intangible  assets 
contain  two  differences  from  the 
banking  agencies'  rules  that,  with  the 
passage  of  time,  have  become  relatively 
insignificant.  Under  its  rules,  the  OTS 
has  grandfathered,  i.e.,  does  not  deduct 
from  regulatory  capital,  core  deposit 
intangibles  acquired  before  February 
1994  up  to  25  percent  of  Tier  1  capital 
and  all  purchased  mortgage  servicing 
rights  acquired  before  February  1990. 

B.5.  Capital  Requirements  for  Recourse 
Arrangements 

B.S.a.  Senior-Subordinated 
Structures — Some  asset  securitization 
structxires  involve  the  creation  of  senior 
and  subordinated  classes  of  securities  or 
other  financial  instruments.  When  a 
bank  originates  such  a  transaction  and 
retains  a  subordinated  interest,  the 
banking  agencies  generally  require  that 
the  bank  maintain  risk-based  capital 
against  its  subordinated  interest  plus  all 
more  senior  interests  unless  the  low- 
level  recourse  rule  applies.^  However, 
when  a  bank  acquires  a  subordinated 
interest  in  a  pool  of  assets  that  it  did  not 
own,  the  banking  agencies  assign  the 
investment  in  the  subordinated  interest 
to  the  100  percent  risk  weight  category. 

In  general,  unless  the  low-level 
recourse  rule  applies,  the  OTS  requires 
a  thrift  that  holds  the  subordinated 
interest  in  a  senior-subordinated 
structure  to  maintain  capital  against  the 
subordinated  interest  plus  all  more 
senior  interests  regardless  of  whether 
the  subordinated  interest  has  been 
retained  or  has  been  purchased. 


>  when  assets  are  sold  with  limited  recourse,  the 
banking  and  thrift  agencies'  risk-based  capital 
standards  limit  the  amount  of  capital  that  must  be 
maintained  against  this  exposure  to  the  lesser  of  the 
amount  of  the  recourse  retained  (e.g.,  through  the 
retention  of  a  subordinated  interest)  or  the  amount 
of  risk-based  capital  that  would  otherwise  be 
required  to  be  held  against  the  assets  that  were  sold, 
i.e.,  the  full  effective  risk-based  capital  charge.  This 
is  known  as  the  "low-level  recourse"  rule. 


On  November  5, 1997,  the  banking 
and  thrift  agencies  issued  a  proposal 
that,  among  other  provisions,  generally 
woiUd  treat  both  retained  and 
purchased  subordinated  interests 
similarly  for  risk-based  capital 
purposes,  i.e.,  banks  and  thrifts  would 
be  required  to  hold  capital  against  the 
subordinated  interest  plus  all  more 
senior  interests  imless  the  low-level 
recourse  rule  applies.  The  proposal  also 
includes  a  multi-level  approadi  to 
capital  requirements  for  asset 
securitizations.  The  multi-level 
approach  would  vary  the  risk-beised 
capital  requirements  for  positions  in 
securitizations,  including  subordinated 
interests,  according  to  their  relative  risk 
exposure.  The  comment  period  for  the 
proposal  ended  on  February  3, 1998. 
The  agencies  have  evaluated  the 
comments  received  and,  based  on 
guidance  received  from  the  FFIEC,  are 
working  jointly  to  develop  a  revised 
proposal. 

B.S.b.  Recourse  Servicing — The  right 
to  service  loans  and  other  financial 
assets  may  be  retained  when  the  assets 
are  sold.  This  right  also  may  be  acquired 
from  another  entity.  Regardless  of 
whether  servicing  rights  are  retained  or 
acquired,  recourse  is  present  whenever 
the  servicer  must  absorb  credit  losses  on 
the  assets  being  serviced.  The  banking 
agencies  and  the  OTS  require  an 
institution  to  maintain  risk-based 
capital  against  the  full  amoimt  of  assets 
sold  by  the  institution  if  the  institution, 
as  servicer,  must  absorb  credit  losses  on 
those  assets.  Additionally,  the  OTS 
applies  a  capital  charge  to  the  full 
amount  of  assets  being  serviced  by  a 
thrift  that  has  purchased  the  servicing 
from  another  party  if  the  thrift  is 
required  to  absorb  credit  losses  on  the 
assets  being  serviced. 

The  agencies'  November  1997  risk- 
based  capital  proposal  would  require 
banking  organizations  that  purchase 
loan  servicing  rights  which  provide  loss 
protection  to  the  owners  of  die  serviced 
loans  to  begin  to  hold  capital  against 
those  loans,  thereby  making  the  risk- 
based  capital  treatment  of  these 
servicing  rights  uniform  for  banks  and 
savings  associations.  As  mentioned 
above,  after  evaluating  the  comments 
received  on  the  proposal  and  receiving 
guidance  from  the  FFIEC,  the  agencies 
are  developing  a  revised  recourse 
proposal. 

B.6.  Collateralized  Transactions 

The  FRB  and  the  OCC  assign  a  zero 
percent  risk  weight  to  claims 
collateralized  by  cash  on  deposit  in  the 
institution  or  by  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
the  central  governments  of  countries 


that  are  members  of  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD),  provided  a 
positive  margin  of  collateral  protection 
is  maintained  daily. 

The  FDIC  and  the  OTS  assign  a  20 
percent  risk  weight  to  claims 
collateralized  by  cash  on  deposit  in  the 
institution  or  by  securities  issued  or 
guaranteed  by  die  U.S.  Government  or 
OECD  central  governments. 

As  part  of  the  Section  303  review  of 
their  capital  standards,  the  banking  and 
thrift  agencies  issued  a  joint  proposal  in 
August  1996  that  would  permit 
collateralized  claims  that  meet  criteria 
that  are  uniform  among  all  four  agencies 
to  be  eligible  for  a  zero  percent  risk 
weight.  In  general,  this  proposal  would 
allow  institutions  supervised  by  the 
FDIC  and  the  OTS  to  hold  less  capital 
for  transactions  collateralized  by  cash  or 
U.S.  or  OECD  government  securities. 
The  proposal  would  eliminate  the 
differences  among  the  agencies 
regarding  the  capital  treatment  of 
collateralized  transactions.  The  agencies 
are  continuing  to  work  together  to 
complete  a  uniform  final  rule  for 
collateralized  transactions. 

B.7.  Presold  Residential  Construction 
Loans 

The  four  agencies  assign  a  50  percent 
risk  weight  to  qualifying  loans  that  a 
builder  has  obtained  to  finance  the 
construction  of  one-to-four  family 
residential  properties.  These  properties 
must  be  presold,  and  the  lending 
relationship  must  meet  certain  other 
criteria.  The  OTS  and  the  OCC  rules 
indicate  that  the  property  must  be 
presold  before  the  construction  loan  is 
made  in  order  for  the  loan  to  qualify  for 
the  50  percent  risk  weight.  The  FDIC 
and  FI^  permit  loans  to  builders  for 
residential  construction  to  qualify  for 
the  50  percent  risk  weight  once  the 
property  is  presold,  even  if  that  event 
occurs  after  the  construction  loan  has 
been  made.  Until  the  property  is 
presold,  the  construction  loan  normally 
would  be  assigned  to  the  100  percent 
risk  weight  category. 

As  a  result  of  their  Section  303 
review,  the  agencies'  previously 
mentioned  October  27, 1997,  regulatory 
capital  proposal  includes  a  provision 
under  which  the  OTS  and  the  OCC 
would  adopt  the  treatment  of  presold 
residential  construction  loans  followed 
by  the  FDIC  and  the  FRB.  This  would 
make  the  agencies'  rules  in  this  area 
imiform.  On  December  18, 1998,  the 
FDIC  Board  of  Directors  approved  a 
final  rule  that,  as  proposed,  retains  the 
existing  FDIC-FRB  treatment  of  presold 
residential  construction  loans.  After  all 
four  of  the  agencies  approved  this  final 
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rule,  it  was  published  on  March  2, 1999, 
and  took  effect  on  April  1, 1999. 

B.8.  Junior  Liens  on  One-to-Four  Family 
Residential  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  secured  by  a  first  lien,  the  other  by 
a  junior  lien.  When  there  are  no 
intervening  liens,  the  FRB  and  the  OTS 
view  both  loans  as  a  single  extension  of 
credit  secured  by  a  first  Uen  and  assign 
the  combined  loan  amount  a  50  percent 
risk  weight  if  the  combined  loans  satisfy 
prudent  underwriting  standards, 
including  a  prudent  loan-to-value  ratio, 
and  are  performing  p.dequately.  If  these 
conditions  are  not  met,  e.g.,  if  the 
combined  loan  amount  exceeds  a 
prudent  loan-to-value  ratio,  the 
combined  loans  are  assigned  to  the  100 
percent  risk  weight  category.  The  FDIC 
also  combines  the  first  and  junior  liens 
to  determine  the  appropriateness  of  the 
loan-to-value  ratio,  but  it  applies  the 
risk  weights  differently  than  the  FRB 
and  the  OTS.  If  the  combined  loans 
satisfy  prudent  underwriting  standards 
and  are  performing  adequately,  the  FDIC 
risk  weights  the  first  lien  at  50  percent 
and  the  junior  lien  at  100  percent; 
otherwise,  both  liens  are  risk-weighted 
at  100  percent.  This  combining  of  first 
and  junior  liens  is  intended  to  avoid 
possible  circumvention  of  the  capital 
requirement  and  to  capture  the  risks 
associated  with  the  combined  loans. 
The  CXX^  treats  all  first  and  jimior 
liens  separately.  It  assigns  the  loan 
secured  by  the  first  lien,  if  it  has  been 
prudently  underwritten,  to  the  50 
percent  risk  weight  category;  otherwise, 
it  assigns  the  loan  to  the  100  percent 
risk  weight  category.  In  all  cases,  the 
OCC  assigns  the  loan  secured  by  the 
junior  lien  to  the  100  percent  risk 
weight  category. 

As  a  result  of  the  Section  303  review 
of  their  capital  standards,  the  agencies 
proposed  on  October  27, 1997,  to  extend 
the  OCC's  treatment  of  jimior  liens  on 
one-to-four  family  residential  properties 
to  all  four  agencies  and  thereby 
eliminate  this  difference  among  the 
agencies.  However,  after  considering  the 
comments  received  on  the  proposal,  the 
agencies  concluded  that  it  would  be 
more  appropriate  to  adopt  the  treatment 
of  jimior  liens  followed  by  the  FRB  and 
the  OTS.  On  December  18, 1998,  the 
FDIC  Board  of  Directors  approved  a 
final  rule  that  takes  this  FRB-OTS 
approach.  After  all  four  of  the  agencies 
approved  this  final  rule,  it  was 
published  on  March  2, 1999,  and  took 
effect  on  April  1, 1999. 
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B.9.  Mutual  Funds 

The  banking  agencies  assign  the  entire 
amount  of  a  bank's  holdings  in  a  mutual 
fund  to  the  risk  category  appropriate  to 
the  highest  risk  asset  that  a  particular 
mutual  fund  is  permitted  to  hold  under 
its  operating  rules.  Thus,  the  banking 
agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a 
bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  the  fund's 
future  holdings  caimot  be  known  in 
advance.  In  no  case,  however,  may  a 
risk-weight  of  less  than  20  percent  be 
assigned  to  an  investment  in  a  mutual 
fund. 

The  OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a 
particular  time,  but  not  less  than  20 
percent.  In  addition,  both  the  OTS  and 
the  OCC  guidelines  also  permit,  on  a 
case-by-case  basis,  investments  in 
mutual  funds  to  be  allocated  on  a  pro 
rata  basis.  However,  the  OTS  and  the 
OCC  apply  the  pro  rata  allocation 
differently.  While  the  OTS  applies  the 
allocation  based  on  the  actual  holdings 
of  the  mutual  fund,  the  OCC  applies  it 
based  on  the  highest  amount  of  holdings 
the  fund  is  permitted  to  hold  as  set  forth 
in  its  prospectus. 

As  part  of  the  agencies'  Section  303 
review  of  their  regulatory  capital 
standards,  one  provision  of  their 
October  27. 1997,  proposal  would  apply 
the  banking  agencies'  treatment  of 
mutual  funds  to  all  institutions. 
However,  the  proposal  also  would 
permit  institutions,  at  their  option,  to 
adopt  the  OCC's  pro  rata  allocation 
alternative  for  risk  weighting 
investments  in  mutual  funds.  This 
proposal  would  make  the  agencies'  risk- 
based  capital  rules  in  this  area  uniform, 
thereby  eliminating  this  capital 
diffiarence.  On  December  18, 1998,  the 
FDIC  Board  of  Directors  approved  a 
final  rule  that  adopts  the  mutual  fund 
treatment  that  had  been  proposed.  After 
all  four  of  the  agencies  approved  this 
final  rule,  it  was  published  on  March  2, 
1999,  and  took  effect  on  April  1, 1999. 

B.IO.  Nonciunulative  Perpetual 
Preferred  Stock 


contingent  claim  on  the  issuer.  Under 
the  FRB's  capital  standards,  perpetual 
preferred  stock  is  noncumuJative  if  the 
issuer  has  the  ability  and  legal  right  to 
defer  or  eliminate  preferred  dividends. 
For  these  two  agencies,  for  a  perpetual 
preferred  stock  issue  to  be  considered 
noncumulative,  the  issue  may  not 
permit  the  accruing  or  payment  of 
unpaid  dividends  in  any  form, 
including  the  form  of  dividends  payable 
in  common  stock.  Thus,  if  the  issuer  of 
perpetual  preferred  stock  is  required  to 
pay  dividends  in  a  form  other  than  cash 
when  cash  dividends  are  not  or  cannot 
be  paid,  the  issuer  does  not  have  the 
option  to  waive  or  eliminate  dividends 
and  the  stock  would  not  qualify  as 
noncumulative.  The  OCC's  capital 
standards  do  not  explicitly  define 
noncumulative  perpetual  preferred 
stock,  but  the  OCC  normally  has  not 
considered  perpetual  preferred  stock 
issues  with  this  type  of  dividend 
requirement  to  be  noncumulative. 

■rhe  OTS  defines  as  noncumulative 
those  issues  of  perpetual  preferred  stock 
where  the  impaid  dividends  are  not 
carried  over  to  subsequent  dividend 
periods.  This  definition  does  not 
address  the  issuer's  ability  to  waive 
dividends.  As  a  result,  tlie  OTS  has 
permitted  perpetxial  preferred  stock 
issues  that  require  the  payment  of 
dividends  in  the  form  of  stock  in  the 
issuer  when  cash  dividends  are  not  paid 
to  qualify  as  nonciunulative. 

B.ll.  Limitation  on  Subordinated  Debt 
and  Limited-Life  Preferred  Stock 


Under  the  banking  and  thrift  agencies' 
capital  standards,  noncumulative 
perpetual  preferred  stock  is  a 
component  of  Tier  1  capital.  The  FDIC's 
capital  standards  define  noncumulative 
perpetual  preferred  stock  as  perpetual 
preferred  stock  where  the  issuer  has  the 
option  to  waive  the  pajonent  of 
dividends  and  where  the  dividends  so 
waived  do  not  accumulate  to  future 
periods  and  do  not  represent  a 


Consistent  with  the  Basle  Accord,  the 
internationally  agreed-upon  risk-based 
capital  fi-amework  which  the  banking 
agencies'  risk-based  capital  standards 
implement,  the  banking  agencies  limit 
the  amount  of  subordinated  debt  and 
intermediate-term  preferred  stock  that 
may  be  treated  as  part  of  Tier  2  capital 
to  an  amount  not  to  exceed  50  percent 
of  Tier  1  capital.  In  addition,  all 
maturing  capital  instruments  must  be 
discounted  by  20  percent  in  each  of  the 
last  five  years  before  maturity.  The 
banking  agencies  adopted  this  approach 
in  order  to  emphasize  equity  versus  debt 
in  the  assessment  of  capital  adequacy. 

The  OTS  has  no  limitation  on  the 
ratio  of  maturing  capital  instruments  as 
part  of  Tier  2  capital.  Furthermore,  for 
all  maturing  instruments  issued  after 
November  7,  1989,  thrifts  have  the 
option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital.  As  for  maturing  capital 
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instruments  issued  on  or  before 
November  7, 1989,  the  OTS  has 
grandfathered  them  with  respect  to  the 
discounting  requirement. 

B.12.  Privately-Issued  Mortgage-Backed 
Securities 

The  banking  agencies,  in  general, 
place  privately-issued  mortgage-backed 
seciu"ities  in  either  the  50  percent  or  100 
percent  risk-weight  category,  depending 
upon  the  appropriate  risk  category  of 
the  underlying  assets.  However, 
privately-issued  mortgage-backed 
securities,  if  collateralized  by 
government  agency  or  government- 
sponsored  ^ency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category. 

The  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
to  the  20  percent  risk  weight  category. 
In  general,  these  are  privately-issued 
mortgage-backed  secimties  that  are 
rated  in  one  of  the  two  highest  rating 
categories,  e.g..  AA  or  better,  by  at  least 
one  nationally  recognized  statistical 
rating  organization. 

B.13.  Nonresidential  Construction  and 
Land  Loans 

The  banking  agencies  assign  loans  for 
nonresidential  real  estate  development 
and  construction  piuposes  to  the  100 
percent  risk  weight  category.  The  OTS 
generally  assigns  these  loans  to  the  same 
100  percent  risk  category.  However,  if 
the  amount  of  the  loan  exceeds  80 
percent  of  the  fair  value  of  the  property, 
the  OTS  deducts  the  excess  portion 
from  assets  and  total  capital. 

B.14.  "Covered  Assets" 

The  banking  agencies  generally  place 
assets  subject  to  guarantee  arrangements 
by  the  FDIC  or  the  former  Federal 
Savings  and  Loan  Insurance  Corporation 
in  the  20  percent  risk  weight  category. 
The  OTS  places  these  "covered  assets" 
in  the  zero  percent  risk-weight  category. 

B.15.  Pledged  Deposits  and 
Nonwithdrawable  Accounts 

The  OTS'  capital  standards  permit 
savings  associations  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS'  criteria.  Income  Capital 
Certificates,  and  Mutual  Capital 
Certificates  in  regulatory  capital. 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accoimts.  Income 
Capital  Certificates,  and  Mutual  Capital 
Certificates  do  not  exist  in  the  banking 
industry  and  are  not  addressed  in  the 
banking  agencies'  capital  standards. 


B.16.  Agricultural  Loan  Loss 
Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  that  were  accepted 
into  the  agricultural  loan  loss 
amortization  program  piusuant  to  Title 
VIII  of  the  Competitive  Equality  Banking 
Act  of  1987  were  permitted  to  defer  and 
amortize  certain  losses  related  to 
agricultural  lending  that  were  incurred 
on  or  before  December  31, 1991.  These 
losses  had  to  be  amortized  over  seven 
years.  The  unamortized  portion  of  these 
losses  was  included  as  an  element  of 
Tier  2  capital  imder  the  banking 
agencies'  risk-based  capital  standards. 

Thrifts  were  not  eligible  to  participate 
in  the  agricultural  loan  loss 
amortization  program  established  by 
this  statute. 

Because  the  banking  agencies' 
agricultural  loan  loss  amortization 
program  ended  on  December  31, 1998, 
this  difference  has  now  been  eliminated. 

C.  Differences  in  Accounting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

C.l.  Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accoimting  basis 
for  a  depository  institution  in  its 
separate  financial  statements  as  a  result 
of  a  substantive  change  in  control. 
Under  push  down  accounting,  when  a 
depository  institution  is  acquired  in  a 
purchase  (but  not  in  a  pooling  of 
interests),  yet  retains  its  separate 
corporate  existence,  the  assets  and 
liabilities  of  the  acquired  institution  are 
restated  to  their  fair  values  as  of  the 
acquisition  date.  These  values, 
including  any  goodwill,  are  reflected  in 
the  separate  financial  statements  of  the 
acquired  institution  as  well  as  in  any 
consolidated  financial  statements  of  the 
institution's  parent. 

The  banking  agencies  require  push 
down  accoimting  when  there  is  at  least 
a  95  percent  change  in  ownership.  This 
approach  is  generally  consistent  with 
accounting  interpretations  issued  by  the 
staff  of  the  Seciu-ities  and  Exchange 
Commission. 

The  OTS  requires  push  down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

C.2.  Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  "Business 
Combinations,"  negative  goodwill  arises 
when  the  fair  value  of  the  net  assets 
acquired  in  a  purchase  business 
combination  exceeds  the  cost  of  the 
acquisition  and  a  portion  of  this  excess 
remains  after  the  values  otherwise 


assignable  to  the  acquired  noncurrent 
assets  have  been  reduced  to  zero. 

The  banking  agencies  require  negative 
goodwill  to  be  reported  as  a  liability  on 
the  balance  sheet  and  do  not  permit  it 
to  be  netted  against  goodwill  that  is 
included  as  an  asset.  This  ensiues  that 
all  goodwill  assets  are  deducted  in 
regulatory  capital  calculations 
consistent  with  the  Basle  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

Dated  at  Washington,  DC,  this  12th  day  of 
May,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  99-12421  Filed  5-17-99;  8:45  ami 

BILUNG  CODE  6714-01-P 


Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanldng  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissibie  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  1, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Community  Financial  Group,  Inc., 
Nashville,  Tennessee;  through  its 
subsidiary  bank.  The  Bank  of  Nashville, 
Nashville,  Teimessee,  to  acquire  an  80 
percent  joint  venture  interest  in 
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Machinery  Leasing  Company  of  North 
America,  Inc.,  Nashville,  Tennessee, 
and  thereby  engage  in  leasing  activities, 
pursuant  to  §  225.280))(3)  of  Regulation 
Y.  The  co-ventiirer  is  Sky  Masters,  LLC, 
Nashville,  Tennessee. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Dai-Ichi  Kangyo  Bank,  Umited, 
Tokyo,  Japan;  to  acquire  Newcourt 
Credit  Group,  Inc.,  Toronto,  Canada, 
and  thereby  engage  in  extending  credit 
and  servicing  loans,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  engaging 
in  activities  related  to  the  extension  of 
credit,  pursuant  to  §  225.28(b)(2)  of 
Regulation  Y;  leasing  personal  or  real 
property  or  acting  as  agent,  broker,  or 
adviser  in  leasing  such  property, 
piu-suant  to  §  225.28(b)(3)  of  Regulation 
Y;  financial  and  investment  advisory 
activities,  pursuant  to  §225. 28(b)(6)  of 
Regulation  Y;  and  providing  agency 
transactional  services  for  customer 
investments,  pursuant  to  §  225.28(b)(7) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  12, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-12407  Filed  5-17-99;  8:45  am] 
BILUNG  CODE  621(HI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

PNFO-99-18] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  conunent  on  proposed  data 
collection  projects.  To  request  more 
inforqjation  on  the  proposed  projects  or 
to  obtain  a  copy  of  Uie  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  with  60 
days  of  this  notice. 


Proposed  Project 

1.  School  Health  Policies  and 
Programs  Study  2000  (SHPPS  2000)- 
(0920-0445)— Revision— The  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP).  The 
purpose  of  this  request  is  to  obtain  0MB 
clearance  to  conduct  the  main  data 
collection  studies  and  the  validity/ 
reliability  studies.  The  pilot  portion  of 
the  data  collection  was  approved  in 
April.  Upon  the  completion  of  the  pilot 
this  package  will  be  submitted  for  OMB 
review  for  the  remainder  of  the  survey. 
The  studies  involve  school  health 
policies  and  programs  in  elementary, 
middle/junior,  and  senior  high  schools 
nationwide.  A  similar  study  was 
conducted  in  1994  (OMB  No.  0920- 
0340).  SHPPS  2000  will  assess  the 
characteristics  of  eight  components  of 
school  health  programs  at  the 
elementary,  middle/junior,  and  senior 
high  school  levels:  health  education, 
physical  education  and  activity,  health 
services,  food  service,  school  policy  and 
environment,  mental  health  and  social 
services,  faculty  and  staff  health 
promotion,  and  family  and  community 
involvement.  SHPPS  2000  data  will  be 
used  to  provide  end-of-decade  measures 
for  18  national  health  objectives  for 
2000  and  as  a  baseline  measure  for  at 
least  17  draft  objectives  for  2010.  No 
other  national  source  of  data  exists  for 
these  2000  and  draft  2010  objectives. 
The  data  also  will  have  significant 
implications  for  policy  and  program 
development  for  school  health  programs 
nationwide.  The  total  estimated  cost  to 
respondents  $602,664. 


Annual  Burden  Hours  for  SHPPS  2000  Main  Data  Collection,  Spring  2000 


Questionnaire/activity 

Respondent 

Numt>er  of 
respondents 

Burden 

hours  per 

respondent 

Total  tMjr- 
den  hours 

State  Health  Education 

State  officials  . 

51 
51 
51 
51 
51 

51 
51 
51 

1148 
1148 
1148 
1148 
1148 

1148 

1148 

350 

1.00 
1.00 
1.00 
1.00 
1.25 

1.00 
0.50 
1.00 

1.00 
1.00 
1.00 
1.00 
1.25 

1.00 
0.50 
1.00 

SI  0 

State  Physical  Education  and  Activity _.. 

State  officials 

51  0 

State  Health  Services 

State  officials  

51  0 

State  Food  Sen/ice 

State  officials 

SI  0 

State  Questionnaire  on  School  Poiicy  and  Envi- 

State officials 

638 

ronment. 
State  Mental  Health  and  Social  Services 

State  officials  

51  0 

State  Faculty  and  Staff  Health  Promotion 

State  officials ;.. _ 

State  officials  

255 

Assist  with  identifying  state  level  respondents 

51  0 

and  with  recruiting  districts  and  schools. 
District  Health  Education  

District  officials  

11480 

District  Physical  Education  and  Activity  

District  officials  

11480 

District  Health  Sen/ices  

District  officials  

11480 

District  Food  Service  

District  officials  

11480 

District  Questionnaire  on  School  Policy  and  Envi- 
ronment. 
District  Mental  Health  and  Social  Services  

District  officials  ;.- 

District  officials  

1435.0 
11480 

District  Faculty  and  Staff  Health  Promotion  

Assist  with  identifying  district  and  school  level  re- 

District officials  „ 

District  officials 

574.0 
350.0 

spondents  and  with  recruiting  schools. 
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Annual  Burden  Hours  for  SHPPS  2000  Main  Data  Collection,  Spring  2000— Continued 


Questionnaire/activity 


Respondent 


Number  of 
respondents 


Burden 

hours  per 

respondent 


Total  bur- 
den hours 


Assist  witti   tdentifyjng   and   scheduling   school 

level  respondents. 
School  Hearth  Education  

School  Physical  Education  and  Activity  

School  Health  Services  

SctKxH  Food  Service  

School  Questionnaire  on  School  Policy  and  Envi- 
ronment. 

School  Mental  Health  and  Social  Services  

School  Faculty  and  Staff  Health  Promotion  

Health  Education  Classroom  Teacher 

Physical    Education    and    Activity    Classroom 
Teacher. 
Total 


School  officials 


Health  education  lead  teachers,  principals,  or 

designees. 
Physical  education  lead  teachers,  principals,  or 

designees. 

School  nurses,  principals,  or  designees  

Food  service  managers,  principals,  or  designees 
Principals  or  designees  

Counselors,  principals,  or  designees 

Principals  or  designees  

Health   education   teachers   (Average   1.5   per 

school). 
Physical   education   teachers   (Average  2  per 

school). 


1539 

1539 

1539 

1539 
1539 
1539 

1539 
1539 
2309 

3078 

26,493 


1.00 

1.00 

1.00 

1.00 
1.00 
1.50 

1.00 
0.50 
0.80 

0.80 


1539.0 

1539.0 

1539.0 

1539.0 
1539.0 
2308.5 

1539.0 

769.5 

1847.2 

2462.4 

25,115.9 


Annual  Burden  Hours  for  Validity/Reliability  Study,  Spring  2000 


Questionnaire 

Respondent 

Number  of 
respondents 

Burden 

hours  per 

respondent 

Total  bur- 
den hours 

State  Health  Education 

State  officials 

32 
32 
32 
32 
32 

32 
32 

82 
82 
82 
82 
82 

82 
82 
82 

82 

82 
82 
82 

82 
82 
82 

82 

1,536 

0.25 
0.25 
0.20 
0.20 
0.40 

0.25 
0.20 
0.25 
0.25 
0.20 
0.20 
0.40 

0.25 
0.40 
0.80 

0.80 

0.80 
0.80 
1.25 

0.80 
0.40 
0.80 

0.80 

80 

State  Physical  Education  and  Activity 

State  officials „ 

State  officials 

8.0 
64 

State  Health  Sendees 

State  Food  Service 

State  officials 

6.4 
12.8 

State  Questionnaire  on  School  Policy  and  Envi- 

State officials 

ronment. 
State  Mental  Health  and  Social  Services 

State  officiate „... 

State  officiate „. 

District  officiate  

8.0 

6.4 

20.5 

205 

State  Faculty  and  Staff  Health  Promotion 

District  Health  Education  

District  Physical  Education  and  Activity  

District  Health  Sendees 

District  officials  „ 

164 

District  Food  Service  

District  officiate  

164 

District  Questionnaire  on  School  Policy  and  Envi- 

District officiate  

328 

ronment. 
District  Mental  Health  and  Social  Services  

Dtetrict  officiate 

205 

District  Faculty  and  Staff  Health  Promotion  

District  officials  

328 

School  Health  Education  

School  Physical  Education  and  Activity  

Health  education  lead  teachers,  prindpate,  or 

designees. 
Physical  education  lead  teachers,  prindpate,  or 

designees. 

School  nurses,  prindpate,  or  designees  

Food  senm:e  managers,  prindpals,  or  designees 
Prindpate  or  designees 

Counselors,  principals,  or  designees 

65.6 

65.6 

65.6 

65.6 

102.5 

656 

School  Health  Services  

School  Food  Service  

Sdiod  Questionnaire  on  School  Policy  and  Envi- 
ronment. 
School  Mental  Health  and  Social  Sewices 

School  Faculty  and  Staff  Health 

Pronwtion  Health  Education  Oassroom  Teacher 

Physical    Education    and    Activity    Classroom 
Teacher. 
Total 

Prindpals  or  designees  

Health   education   teachers   (Average   1.5   per 

school). 
Physical   education   teachers   (Average  2   per 

school). 

32.8 
65.6 

65.6 

810  4 

Annual  Burden  Hours  Across  All  SHPPS  2000  Study  Components 


Study  component 


Main  Study  Data  Collection,  Spring  2000 

Validity/Reliability  Study,  Spring  2000 

Total 


Number  of  re- 
spondents 


26,493 

1.536 

28.029 


Total  burden 
hours 


25.115.9 

810.4 

25,926.3 
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Dated:  May  12, 1999. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  99-12442  Filed  5-17-99;  8:45  am) 
BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Diseaaa  Control  and 
Prevention 

[Program  Announcement  99109] 

Addressing  Asthma  from  a  Public 
Health  Perspective 

Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  FY  1999  funds 
for  a  cooperative  agreement  program 
titled  "Addressing  Asthma  from  a 
Public  Health  Perspective".  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Environmental 
Health. 

The  purpose  of  this  program  is  to 
provide  the  impetus  to  begin 
development  of  program  capacity  to 
address  asthma  frvm  a  public  health 
perspective  with  the  purpose  to  bring 
about:  (1)  A  focus  of  asthma-related 
activity  within  the  agency;  (2)  an 
increased  understanding  of  asthma- 
related  data  and  its  application  to 
program  planning  through  development 
of  an  ongoing  surveillance  system;  (3) 
an  increased  recognition  within  the 
public  health  structure  of  the  state  or 
territory  of  the  potential  to  use  a. public 
health  approach  to  reduce  the  burden  of 
asthma:  (4)  linkages  of  the  health  agency 
to  the  many  agencies  and  organizations 
addressing  asthma  in  the  population; 
and  (5)  participation  in  intervention 
program  activities. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

C.  Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1999  to  fuiad  approximately  three 


awards.  It  is  expected  that  the  average 
award  will  be  $200,000  and  will  begin 
on  or  about  September  30, 1999  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  three  years.  Fimding 
estimates  may  change.  Continuation 
awards  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satis&ctory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Develop  an  asthma  surveillance 
system  and  begin  the  statewide 
intervention  program; 

b.  Develop  and  organize  collaborative 
linkages  with  appropriate  agencies  and 
organizations  statewide  to  together  (1) 
systematically  describe  the  asthma 
problem  in  the  state;  (2)  identify 
available  resources;  (3)  in  conjimction 
with  collaborative  agencies/ 
organizations,  develop  a  plan  and  begin 
implementation  of  that  plan. 

c.  Evaluate  all  activities  and 
document  lessons  learned; 

2.  CDC  Activities: 

a.  Collaborate  with  the  recipient  in  all 
stages  of  the  project  and  coordinate  joint 
activities  among  all  grantees; 

b.  Provide  programmatic  technical 
assistance  as  appropriate. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  30  double-spaced  typewritten 
pages,  printed  on  one  side,  with  one 
indi  margins,  and  unreduced  font  (10  or 
12  point  font  only).  Should  graphics, 
maps  overlays,  etc.  be  used,  they  should 
be  in  black  and  white  and  meet  the 
above  criteria. 

Include  each  of  the  following 
sections: 

1.  Description  of  Problem 

Describe  what  is  known  of  the  asthma 
problem  in  the  state  or  jmisdiction  and 
efforts  to  date  to  begin  to  systematically 
address  the  problem; 


2. Collaborative  Relationships 

Describe  experiences  with 
collaborative  relationships  around 
asthma  or  with  other  chronic  or 
enviroiunentally-related  disease 
problems  requiring  extensive 
collaborative  relationships  both  within 
and  outside  of  the  agency; 

3.  Program  Purpose 

Provide  specific  objectives  for  the 
proposed  activity  that  are  realistic,  time- 
phased,  measurable  and  reflect  the 
three-year  period  of  this  solicitation. 
(Note  that  a  statewide  approach  is 
encouraged;  if  a  focus  on  only  a  part  of 
the  state's  population  is  desired,  that 
choice  must  be  explained  and  justified.) 

4.  Management  and  staffing  plan 

Describe  the  qualifications  and  roles 
of  a  trained  public  health  professional(s) 
to  serve  as  asthma  coordinator  for  the 
agency's  program  and  develop  asthma 
surveillance  activities,  and  a  supervisor 
who  will  assure  support  for  the  project 
staff.  Include  a  plan  to  expedite  filling 
of  the  staff  position(s)  and  assiu«  that 
they  have  been  or  will  be  approved  by 
the  applicant's  personnel  system.  Where 
current  staff  already  fill  these  roles  and 
federal  resources  are  not  to  be  used  for 
their  support,  information  on  the 
position  and  the  qualifications  of  the 
person  filling  the  position  should  be 
provided.  Other  support-level  positions 
may  also  be  proposed. 

5.  Program  Plan 

Submit  a  plan  that  describes  how  the 
project  objectives  will  be  achieved.  Each 
objective  should  be  clearly  related  to  a 
specific  objective  in  #3  above.  The  plan 
must  address  the  following  topics: 
'  a.  Describe  the  primary  roles  and 
responsibilities  for  the  project  staff  over 
the  three-year  grant  period,  also  specific 
staff  activities  that  will  contribute  to 
meeting  each  objective; 

b.  Describe  the  organizational  location 
of  the  proposed  staff,  their  relation  to 
the  state's  "asthma  contact",  and  the 
support  within  the  organizational 
structure  for  the  activities  defined  for 
the  project  staff; 

c.  Describe  existing  or  planned 
collaborative  relationships  and 
specifically  define  the  approach  to  be 
used  (particularly  the  role  of  the  asthma 
coordinator)  to  establish/further  develop 
these  relationships.  (Examples  of 
collaborating  groups:  voluntary 
organizations;  key  medical  care  groups 
such  as  managed  care  organizations, 
major  (particularly  pediatric)  urgent 
care  facilities  and  hospitals;  key  city/ 
county  health  agencies;  and  school 
groups;  state  level  professional 
organizations.  Demonstration  of 
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partnerships  with  the  clinical 
community  is  essential.)  Letters  of 
support  from  specific  groups,  including 
a  statement  of  &eir  intention  to 
collaborate,  will  considerably 
strengthen  the  application.  Note  that 
grant  funds  should  be  used  to  leverage 
asthma  program  development  in  the 
state  along  with  resources  from  other 
collaborative  agencies  and 
organizations. 

d.  Document  assurance  of  ability  of 
project  staff  to  travel  to  Atlanta  to 
participate  in  the  National  Asthma 
Conference  and  a  pre-conference 
grantees  meeting  and  willingness  to 
share  innovations,  information,  data, 
and  materials. 

6.  Evaluation 

Describe  how  progress  made  toward 
meeting  objectives  will  be  evaluated  and 
documented. 

7.  Budget 

Provide  a  detailed  first  yesir  budget  for 
the  cooperative  agreement  with  future 
annual  projections  if  relevant.  Include 
costs  for  key  project  staff  to  travel  to 
Atlanta  for  four  days  each  year. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  July  19, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  received  on  or  before  the  deadline 
date;  or 

(2)  sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  objective  review  group 
appointed  by  CDC: 


1.  Description  of  the  problem  (20  Points) 

The  extent  to  which  the  agency's 
conunitment  to  addressing  asthma  is 
demonstrated  by  accomplishments  to 
date  in  imderstanding  the  problem; 

2.  Collaborative  agreements  (20 
Points) 

The  appropriateness  of  organizations 
and  agencies  identified  and  their  level 
of  commitment  as  demonstrated  by  the 
content  of  the  letters  of  support. 

3.  Measiu-able  Objectives  and  Plan  (25 
Points) 

The  extent  to  which  objectives  are 
measurable  with  the  stated  purpose  of 
the  cooperative  agreement,  the  extent  to 
which  the  role  of  the  asthma 
coordinator  is  defined  and  is 
appropriate  in  relation  to  the  stated 
objectives;  the  ability  to  meet  the 
objectives  according  to  the  specified 
time  table,  and  the  adequacy  of  the 
applicant's  plan  to  carry  out  the 
proposed  activities. 

4.  Management  and  Staffing  Plan  (20 
Points) 

The  extent  to  which  the  role  of 
proposed  staff  is  defined  and  has 
identified  adequate  qualifications  of  and 
level  of  commitment  for  the  proposed 
staff;  and  the  level  of  organizational 
support  available  to  the  project  staff. 

5.  Proposed  Evaluation  Plan  (15  Points) 

The  adequacy  of  the  applicant's  plan 
to  monitor  progress  toward  meeting  the 
objectives  of  the  project. 

6.  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of — 

1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  package. 
AR-7 — Executive  Order  12372  Review 
AR-9 — ^Paperwork  Reduction  Act 

Requirements 


AR-10— Smoke-Free  Workplace 
Requirements 

AR-11— Healthy  People  2000 

AR-12 — Lobbjring  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  and  317  of  the  Public  Health 
Service  Act,  [42  U.S.C.  section  241  and 
247b],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.293. 

J.  Where  To  Obtain  Additional 
Information 

You  may  download  Program 
Aimouncement  99109  and  application 
forms  from  the  CDC  home  page  address 
on  the  Internet,  http://www.cdc.gov 
(click  on  "Fimding").  If  you  do  not  have 
Internet  access,  to  receive  additional 
written  information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  be 
instructed  to  identify  the  announcement 
number  of  interest,  ff  you  have 
questions  after  reviewing  the  contents  of 
the  dooiments,  business  management 
technical  assistance  may  be  obtained 
frtim:  Sharron  P.  Orum,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Annoimcement  99109, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandyv«rine 
Rd.,  Rm  3000,  Atlanta,  GA  30041 
telephone  770-488-2716,  Email 
address:  spo2@cdc.gov. 

For  program  technical  assistance, 
contact:  Leslie  P.  Boss,  Air  Pollution 
and  Respiratory  Health  Branch,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention,  MS  F-39, 4770  Buford  Hwy, 
N.E.,  Atlanta,  GA  30341-3724,  770- 
488-7329. 

Dated:  May  12, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office 

Centers  for  Disease  Control  and  Prevention 

(CDC). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcwnent  99080] 

Integration  Of  HIV  and  Other 
Prevention  Services  Training  Into 
Reproductive  Health  Settings;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  the  training  of  reproductive 
health  service  providers  in  the 
integration  of  human  immunodeficiency 
virus  (HTV)  and  other  prevention 
services  into  ongoing  reproductive 
health  services.  This  program  will 
support  national  efibrts  to  develop 
improved  training  strategies  for 
reproductive  health  service  providers  to 
meet  the  challenge  of  delivering 
integrated  reproductive  health  and  HIV 
prevention  services  in  reproductive 
health  settings.  This  program  addresses 
the  "Healthy  People  2000"  priority 
areas  of  Family  Planning,  (UV  Infection, 
and  Tobacco. 

Competitive  cooperative  agreements 
are  announced  for: 

Core  components:  The  focus  will  be 
on  HIV  prevention  counseling  and  the 
integration  of  HIV  prevention  s^vices 
into  reproductive  health  services. 

Optional  components:  To  provide 
training  and  other  integrated  services 
techniral  assistance  to  reproductive 
health  service  providers  in:  (1) 
reproductive  health  and  prevention 
services  for  underserved  women 
(specifically  to  incarcerated,  homeless, 
and  substance-abusing  women);  (2) 
client  satisfaction  and  the  importance 
and  impact  it  has  on  the  provision  of 
integrated  reproductive  health  and 
prevention  services;  (3)  teen  pregnancy 
prevention  efi^orts;  and  (4)  efforts  to 
reduce  smoking  during  pregnancy. 

CDC  will  establish  cooperative 
agreements  with  one  Regional  Training 
Center  (RTC)  in  each  of  the  10 
Department  of  Health  and  Himian 
Services  (DHHS)  Regional  Offices.  The 
RTCs  will  develop,  conduct,  and 
evaluate  effective,  consistent,  and 
science-based  training  and  other 
services  integration  interventions  to 
reproductive  health  service  providers, 
including  but  not  limited  to  Title  X 
family  planning  cUnics,  Community- 
Based  Organizations  (CBOs),  Managed 
Care  Organizations  (MCOs),  and  State 
and  local  health  departments. 


Throughout  this  document,  the  term 
reproductive  health  service  providers 
will  encompass  this  spectrum  of 
providers;  the  term  training 
encompasses  a  wide  spectrum  of 
activities  that  may  include  traditional 
classroom  training,  one-on-one 
consultation,  observations  with 
feedback,  distance-based  learning  (i.e., 
video  and  audioconferencing,  computer- 
based  learning  systems,  remote  video 
instruction,  self-instructional  text 
modules,  and  train-the-trainer 
technology),  etc. 

B.  Eligible  Applicants 

Assistance  will  be  provided  to  non- 
profit organizations  that  are  primarily 
training  organizations.  In  addition, 
applicants  must: 

1 .  Demonstrate  experience  in  offering 
training  courses  in  the  integration  of 
HIV  prevention  with  femily  planning  for 
Title  X  grantees  (as  evidenced  by  (a) 
marketing  materials  promoting  such 
training  events  and  (b)  a  list  of  such 
trainings  provided  in  the  last  year, 
including  the  name  and  location  of 
training  event). 

2.  Be  located  in  the  DHHS  region  in 
which  training  is  to  be  provided  (as 
evidenced  by  accompanying  letteriiead 
and  contact  infonnation  on  all 
application  forms). 

3.  Offer  training  to  participants  in  all 
States  within  said  DIffiS  region  (as 
evidenced  by  marketing  materials 
promoting  training  events  throughout 
the  region). 

For  an  overview  of  previous  CDC 
involvement  in  HIV  prevention  efforts 
in  femily  planning  settings,  see 
Appendix  I. 

NotB:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
ttie  Internal  Revenue  Code  of  1986  tliat 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $1.36  million  is 
available  in  FY  1999  to  fund 
approximately  10  awards.  Only  the  10 
applicants  funded  for  the  Core  Activity 
will  be  eligible  for  funding  under  the 
Optional  Activity. 

1.  Approximately  $560,000  is 
available  to  fund  one  Regional  Training 
Center  in  each  of  the  10  DHHS  Region^ 
Offices  for  Core  Activities,  with  the 
average  award  being  approximately 
$56,000,  which  range  fitim  $40,000  to 
$80,000. 

2.  Approximately  $800,000  is 
available  to  fund  Optional  Activities. 
Separate  applications  must  be  submitted 
for  each  Optional  Activity.  The  Optional 
Activities  are: 


(a)  Underserved  Populations. 
Approximately  $150,000  is  available  to 
fund  approximately  three  awards.  The 
average  award  wiU  be  approximately 
$50,000,  which  range  fit)m  $30,000  to 
$70,000. 

(b)  Client  Satisfaction.  Approximately 
$150,000  is  available  to  fund 
approximately  three  awards.  The 
average  award  will  be  approximately 
$50,000,  which  range  hum  $30,000  to 
$70,000. 

(c)  Teen  Pregnancy  Prevention. 
Approximately  $250,000  is  available  to 
fund  approximately  four  awards.  The 
average  award  will  be  approximately 
$62,500,  which  range  from  $50,000  to 
$80,000. 

(d)  Prenatal  Smoking  Cessation. 
Approximately  $250,000  is  available  to 
fimd  approximately  four  awards.  The 
average  award  will  be  approximately 
$62,500,  which  range  bom  $50,000  to 
$80,000. 

All  applicants  must  apply  for  the  Core 
Activity  component  and  can  address 
one  or  both  of  the  Core  Activity 
components:  HIV  Prevention 
Counseling  and  HIV  Services 
Integration.  Applicants  are  strongly 
encouraged  to  apply  for  one  or  more  of 
the  four  Optional  Activity  components. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30, 1999, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfoctory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preference 

Funding  preference  may  be  given  to 
applicants  that  are  also  funded  as  RTCs 
by  Office  of  Population  Affairs. 

D.  Program  Re«|uireBieDt8 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.,  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  2.,  (CDC 
Activities). 

1.  Recipient  Activities 

(a)  Design  a  training  intervention  or 
carry  out  an  existing  training 
intervention  to  address  the  prevention 
needs  of  reproductive  health  service 
providers. 

(b)  Design  and  conduct  an  impact 
evaluation  of  the  training  intervention 
to  assess  the  impact  at  the  direct  service 
level. 
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(c)  Develop  and  carry  out  a  program 
plan  and  training  objectives: 

(1)  Identify  the  organization(s)  to 
benefit  from  the  intervention.  In  making 
the  selection,  consider  annual  training 
needs  assessments,  the  level  and 
willingness  to  participate  and  commit  to 
the  intervention  on  the  part  of  a 
reproductive  health  services  provider, 
and  the  level  of  available  funding.  Also 
consider  other  types  of  information  that 
will  assist  in  the  development  of 
program  and  training  objectives,  such 
as:  types  of  health  care  providers  and 
clinics;  population  served;  geographic 
locations;  substantive  topics  relevant  to 
recent  prevention  or  integrated 
reproductive  health  research  findings; 
HIV/ AIDS  epidemiologic,  demographic 
and  behavioral  data;  sexually 
transmitted  disease  (STD)  rates, 
onplanned  pregnancy  rates;  teenage 
pregnancy  or  birthrates;  substance  abuse 
data;  HIV  prevention  research  findings; 
prenatal  smoking  cessation  efforts;  and 
level  of  other  sources  of  prevention 
training  in  each  region. 

(2)  Develop  overall  goals  for  the 
training  intervention.  Consider  annual 
training  needs  assessments,  previous 
experience  in  developing  and 
conducting  prevention  or  integrated 
reproductive  health  interventions,  the 
specific  needs  of  the  selected 
reproductive  health  services  provider, 
and  the  guidance  of  the  Core  Activities 
and  Optional  Activities  as  described  in 
Section  E.,  Application  Content 

(3)  Develop  specific,  time-phased,  and 
measiirable  program  objectives. 

(4)  Develop  training  objectives.  These 
should  be  linked  to  the  training  needs 
assessment  and  relevant  prevention  or 
integrated  reproductive  health  research 
findings,  and  should  include  behavioral, 
knowledge,  and  skills-based  learning 
objectives.  Each  objective  should  be 
linked  to  an  evaluation  criteria. 

(5)  Develop  training  activities  and 
programs  to  achieve  objectives.  Training 
can  include  workshops,  in-service 
programs,  conference  co-sponsorship, 
short-term  training  institutes,  and 
distance-based  learning  activities. 

(d)  Make  available  any  training 
materials  developed  for  prevention  or 
integrated  reproductive  health  training 
to  other  RTCs. 

(e)  In  collaboration  with  the  other 
RTCs,  develop  a  strategy  for  sharing 
information  related  to  the  training 
intervention  with  other  RTCs.  A 
recommended  training  summary 
database  is  located  in  Appendix  II. 

2.  CDC  Activities 

(a)  Provide  scientific  consultation  for 
development  of  training  activities. 


(b)  Assist  in  developing  evaluation 
strategies  as  needed. 

(c)  Coordinate  dissemination  of 
relevant  findings  from  prevention  or 
integrated  reproductive  health 
interventions  to  other  training  centers  in 
a  timely  manner. 

(d)  Coordinate  communication  with 
other  CDC  programs  as  needed. 

(e)  Coordinate  dissemination  of 
evaluation  findings  from  the  prevention 
or  integrated  reproductive  health 
interventions. 

E.  Application  Content 

Each  applicant  must  apply  for  the 
Core  Activity.  Applications  for  the  Core 
Activity  can  address  one,  or  both,  of  the 
Core  Activity  components:  HIV 
Prevention  Counseling  and  HIV  Service 
Integration.  The  application  should 
clearly  state  which  Core  Activity 
components  are  being  applied  for.  In 
this  program  announcement,  the  term 
intervention  will  refer  to  HTV 
prevention  training  or  HTV  services 
integration. 

Core  Activities 

1.  HIV  Prevention  Coimseling.  The 
design,  delivery,  evaluation,  and 
dissemination  of  prevention  counseling 
training  for  reproductive  health  service 
providers  based  on  the  translation  of 
effective  components  of  behavioral 
science.  (See  Appendix  III  for 
background  information.) 

2.  HIV  Service  Integration.  The 
design,  delivery,  and  evaluation  of 
management  assessments,  training,  and 
other  health  management  interventions 
for  reproductive  health  service 
providers  seeking  to  integrate  STD/HTV, 
other  prevention  services,  and  family 
planning  services  into  their  service 
operations.  (See  Appendix  IV  for 
background  information.) 

Each  applicant  is  encouraged  to  apply 
for  one  or  more  of  the  Optional  Activity 
components.  Only  the  applicants 
funded  for  Core  Activity  components 
are  eligible  to  receive  funding  for 
Optional  Activities. 

Optional  Activities 

1.  Underserved  Populations. 
Activities  to  address  the  HTV  and  other 
prevention  training  needs  of 
reproductive  health  service  providers 
working  with  imderserved  populations. 
In  particular,  the  HIV  and  other 
prevention  training  needs  of 
reproductive  health  service  providers 
working  with:  (1)  substance-abusing 
women,  (2)  homeless  women,  and  (3) 
incarcerated  women.  (See  Appendix  V 
for  background  information.) 

2.  Client  Satisfaction.  Activities 
designed  to  assess  and  demonstrate  the 


role  of  client  satisfaction  in  planning 
and  evaluating  services  offered  by 
reproductive  health  programs. 
Applicants  may  consider  a  broad  range 
of  client  satisfaction  assessment 
methodologies  addressing  services 
management  issues  such  as 
communications,  quality  of  health 
services  care,  organization  of  health  care 
delivery,  patient  access,  physical  plant 
infrastructure,  and  health  care  staff  on- 
the-job  satisfaction.  (See  Appendix  VI 
for  background  information.) 

3.  Teen  Pregnancy  Prevention. 
Activities  to  disseminate  information  on 
teen  pregnancy  trends  and  issues  and  on 
best  practices  regarding  teen  pregnancy 
prevention;  design  training  for 
reproductive  health  service  providers  on 
best  practices  regarding  teen  pregnancy 
prevention;  explore  ways  to  integrate 
specific  teen  pregnancy  prevention 
interventions  and  comprehensive 
prevention  strategies  into  ongoing 
commimity  and  health  system-based 
programs  that  serve  youA;  and  develop 
and  carry  out  approaches  to  evaluate  the 
effectiveness  of  the  training  and  service 
integration  strategies  on  system 
integration  and  service  delivery.  (See 
Appendix  VII  for  backgroimd 
iiiformation.) 

4.  Prenatal  Smoking  Cessation. 
Activities  to  disseminate  information  on 
best  practices  in  prenatal  smoking 
cessation  (PSC);  design  training  for 
reproductive  health  services  providers 
in  carrying  out  best  practice 
intervention(s)  for  PSC;  explore  ways  to 
integrate  a  specified  smoking  during 
pregnancy  intervention  into  ongoing 
reproductive  health  services,  especially 
family  planning  and  prenatal  care 
services;  and  develop  and  carry  out 
approaches  to  evaluate  the  effectiveness 
of  the  training  and  service  integration 
strategies  on  system  integration  and 
service  delivery.  (See  Appendix  VIII  for 
background  information.) 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Each  of  the 
proposals  for  the  Core  and  Optional 
Activities  within  your  application  will 
be  evaluated  independently  on  the 
criteria  listed  below;  it  is  important  to 
follow  the  criteria  in  laying  out  yoiu 
program  plan. 

The  narrative  for  the  proposals  should 
be  no  more  than  15  double-spaced 
pages,  printed  on  one  side,  with  one- 
inch  margins,  and  imreduced  font, 
excluding  appendixes  and  budgets. 
Applicants  are  to  submit  separate 
narratives  and  budgets  for  each  Core 
Activity  and  each  Optional  Activity  and 
each  application  must  follow  the  order 
and  structiire  below. 
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1.  Backgroiind 

(a)  Describe  the  applicant's  history 
and  current  health-related  activities  or 
projects. 

(b)  Describe  the  current  status  of  the 
relevant  training  program  and  specific 
experiences  as  applicable  to  each 
proposed  activity.  Include  a  sununary  of 
prevention  or  integrated  reproductive 
health  training  and  other  related 
services  integration  interventions 
conducted  in  the  past  year,  including 
the  name  and  location  of  the  training 
events,  the  types  of  health  professionals 
trained,  any  demographic  data  available 
about  the  trainees,  the  types  of 
organizations  trained,  evaluation 
results,  curricula  and  other  training 
materials  developed,  and  level  and  t)rpe 
of  collaboration  with  other 
organizations  in  developing  and 
delivering  training. 

2.  Needs  Assessment 

(a)  hiclude  a  copy  of  the  latest  related 
regional  training  needs  assessment 
conducted  by  youi  organiztion,  describe 
the  process  involved  in  conducting  the 
needs  assessment,  and  explain  how  the 
results  will  be  used  to  plan,  develop,  or 
modify  training  activities  and  curricula 
for  the  project  period. 

(b)  Describe  the  relevant  problem 
(e.g.,  HiV,  underserved  women,  teen 
pregnancy,  pregnant  women  who 
smoke)  among  women  in  the  region 
including  the  dociunented  number  of 
cases,  and  other  data  indicating 
behavioral  risks  for  women  such  as  STD 
rates,  tobacco  use,  substance  abuse  data, 
rates  of  incarceration,  information  on 
homeless  women,  teen  pregnancy,  and 
implanned  pregnancy  rates.  Applicant 
should  indicate  the  souTce(s)  of  data 
provided. 

(c)  Identify  and  describe  the 
reproductive  health  service  providerfs) 
for  which  the  intervention  is  being 
proposed  and  why.  Describe  the 
demographics  of  die  communities  these 
agencies  serve  and  a  description  of  the 
services  they  provide.  Indicate  the 
source(s)  of  data  provided.  Include 
letters  of  support  and  intent  to 
collaborate  firom  the  directors  of  the 
identified  agencies. 

(d)  Describe  the  professional 
backgroimds  and  organizational 
affiliations  of  staff  for  which  the 
intervention  is  being  proposed  and  why. 
The  applicant  should  describe  the 
niunber  of  health  care  providers 
potentially  eligible  for  the  intervention 
and  the  degree  of  access  these  providers 
have  to  the  populations  at  risk.  Indicate 
the  source(s)  of  data  provided. 

(e)  Describe  any  anticipated  obstacles 
to  providing  the  intervention  to  the 
proposed  organizations  and  personnel. 


(f)  Describe  all  current  sources  of 
funding  for  prevention  or  integrated 
reproductive  health  services  training. 

3.  Goals  and  Objectives 

(a)  Provide  realistic  overall  goals  and 
objectives  for  each  proposed  activity. 
For  the  purposes  of  clarity  and 
comparability,  the  term  goal  is  defined 
as  the  proposed  long-range  benefits  of 
the  program  for  the  selected  population, 
defined  in  general  terms.  The  goals 
should  relate  to  the  results  of  the  needs 
assessment  and  to  relevant  prevention 
and  integrated  reproductive  health 
services  research.' 

(b)  Provide  specific,  time-phased,  and 
measurable  objectives  for  the 
intervention,  and  describe  activities  . 
planned  to  meet  each  objective.  For  the 
piupo^es  of  clarity  and  comparability, 
the  term  objective  is  defined  as  the 
anticipated  results  or  outcomes  of  a 
program,  representing  changes  in  the 
knowledge,  attitudes,  and  behaviors  of 
the  program's  clients,  described  in 
measurable  terms  and  indicating  a 
specific  period  of  time  during  which 
these  results  will  be  achieved. 
Applicants  should  describe  the  time- 
phased  objectives  of  the  program  and 
the  activities  intended  to  support  these 
objectives.  For  each  objective,  note 
which  of  the  goals  it  will  support  and 
how  the  objective's  achievement  will 
contribute  to  meeting  the  goal;  and 
indicate  how  the  applicant  plans  to 
measure  its  achievement. 

(c)  Provide  long-term  (five-year) 
program  goals,  including  expected 
impact  of  the  intervention  on  staffs 
prevention  or  integrated  reproductive 
health  knowledge,  skills,  and  abilities 
and  on  service  mix  and  implementation. 

4.  Training  Plan 

(a)  Clearly  describe  the  training  plan 
for  each  proposed  activity. 

(b)  For  year  one,  provide  proposed 
training  course  schedules,  agendas, 
outlines,  objectives  for  training,  and 
estimated  number  of  staff  that  will 
receive  training. 

5.  Evaluation  Plan 

(a)  Identify  primary  stakeholders  in 
the  evaluation  process.  (See  Appendix 
DC  for  additional  guidance  related  to 
evaluation.) 

(b)  Clearly  identify  the  evaluation 
plan  for  each  proposed  activity. 

(c)  Describe  the  methodology  for 
developing  and  implementing  an 
evaluation  plan  and  how  the  evaluation 
results  will  be  used  (what  purpose  they 
will  serve).  The  appUcant's  evaluation 
plan  should  consist  of  two  parts,  as 
described  below.  For  both  parts,  the 
applicant  should  describe  how  data  will 


be  collected  and  analjrzed.  No  less  than 
three  percent  of  total  cooperative 
agreement  funds  applied  for  must 
support  evaluation  activities. 

(1)  The  first  part  should  include 
evaluation  methods  such  as  trainee 
satisfaction  with  the  training  and  pre- 
test and  post-test  assessments  of 
participants  to  determine  staff  skills  and 
knowledge  attained.  The  effectiveness  of 
training  content  and  training 
methodologies  should  also  be  evaluated 
to  influence  course  format,  content,  and 
ciuriculiun  design.  These  activities 
shoidd  be  incorporated  as  a  routine  part 
of  the  training  activity. 

(2)  The  second  part  should  include  a 
longer-term  evaluation  plan  to  assess  at 
least  one  of  the  following:  trainee's  on- 
the-job  behavioral  skills  change;  change 
in  trainee's  workplace  prevention  or 
integrated  reproductive  health 
operations;  improvement  in  quality  of 
client  care;  and  promotion  and  support 
for  prevention  or  integrated 
reproductive  health  within  the 
applicant's  jurisdiction. 

6.  Program  Staff 

(a)  Provide  resiunes  and  job 
descriptions  of  existing  and  newly 
proposed  staff,  identifying  what  each 
will  provide,  e.g.,  management  and 
supervision,  planning,  curricula  and 
coiuse  design,  ciuricula  and  course 
delivery  and  evaluation,  and  staff 
support. 

(b)  Provide  an  organizational  chart 
that  identifies  lines  of  authority 
including  who  will  have  management 
authority  over  the  intervention. 

7.  Budget  and  Justification 

Provide  a  detailed  budget  and  line- 
item  justification  for  all  operating 
expenses  that  are  consistent  with  the 
proposed  program  objectives  and 
activities  for  each  activity.  Applicants 
should  include: 

(a)  Any  trainee  travel  costs  that  may 
be  incurred. 

(b)  Cost  for  one  annual  trip  for  two 
staff  persons  to  attend  a  planning, 
training,  and  information  sharing 
meeting  in  Atlanta,  Georgia  (or  another 
central  location  in  the  continental 
United  States). 

(c)  A  minimimi  of  three  percent  of 
total  budgeted  funds  to  support 
evaluation  activities. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of    . 
apphcation  form  PHS  5161-1  (OMB 
Number  9037-0189).  Forms  are  in  the 
apphcation  kit.  On  or  before  July  6, 
1999,  submit  the  application  to:  Gladys 
Gissentanna,  Grants  Management 
Specialist,  Grants  Management  Branch, 
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Prociirement  and  Grants  Office, 
Announcement  99080,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Geoi:gia  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date. 

2.  Sent  on  or  before  the  deadline  date 
and  received  prior  to  submission  to  the 
review  panel.  (Applicants  must  request 
a  legibly  dated  United  States  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  United  States  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  (1)  or  (2) 
above  are  considered  late  applications, 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluaticm  Criteria  (Total  100 
Points) 

Each  application  will  be  evaluated 
independently  against  the  criteria  below 
by  an  independent  review  group 
appointed  by  CDC. 

The  Core  Activity  and  each  Optional 
Activity  will  be  reviewed  and  scored 
independently.  The  total  possible  score 
for  each  individual  activity  is  100 
points.  Determination  of  the  10  RTCs 
will  be  made  according  to  the  top  score 
based  on  rank  order  of  the  Core  Activity, 
one  award  per  DHHS  Region.  Funds  for 
Optional  Activities  will  only  be 
awarded  to  the  10  selected  RTCs. 

1.  Background  (5  Points) 

The  extent  to  which  the  applicant 
demonstrates  a)  the  ability  to  plan, 
develop,  coordinate,  deliver,  and 
evaluate  the  proposed  intervention;  b) 
history  of  providing  training  to  Title  X 
fomily  planning  clinics;  and  c)  history 
of  providing  region-wide  training  on 
this  topic. 

2.  Needs  Assessment  (1 5  Points) 

For  each  activity,  the  extent  to  which 
a)  regional  needs  are  considered  in 
selecting  proposed  agencies  and  staff  for 
intervention,  b)  need  for  the 
intervention  is  demonstrated,  c) 
proposed  agencies  and  staff  identified 
for  the  intervention  are  relevant, 
appropriate,  and  accessible,  and  d) 
relevant  prevention  or  integrated 
reproductive  health  research  findings 
are  incorporated  into  the  needs 
assessment  process. 

3.  Goals  and  Objectives  (20  Points) 

For  each  activity,  the  extent  to  which 
(a)  goals  are  realistic;  (b)  objectives  are 


realistic,  time-phased,  and  measurable 
and  are  linked  to  appropriate  evaluation 
criteria;  and  (c)  the  goals  and  objectives 
support  the  results  of  the  needs 
assessment. 

4.  Training  Plan  (25  Points) 

For  each  activity,  the  extent  to  which 
a)  the  process  to  identify  training 
priorities  appears  appropriate  and  likely 
to  promote  and  support  the 
intervention,  b)  the  training  plan 
corresponds  to  identified  needs,  a 
reasonable  number  of  the  eligible 
trainee  population  is  provided  training, 
and  c)  assurance  of  training  product 
dissemination  is  provided. 

5.  Evaluation  Plan  (20  Points) 

The  extent  to  which  (a)  methodologies 
for  development  and  implementation  of 
an  evaluation  plan  are  appropriate;  (b) 
strategies  for  measuring  program 
effectiveness,  obtaining  data,  reporting 
results,  and  using  the  results  for  making 
programmatic  decisions  are  feasible  and 
residt  in  useful  information;  and  (c)  no 
less  than  three  percent  of  the  funds 
requested  support  evaluation  efforts. 

6.  Program  Staff  (15  Points) 

The  extent  to  which  appropriate  staff 
are  identified  (e.g.  instructional 
specialists,  evaluators,  project  managers, 
trainers,  support  staff,  computer 
specialists,  accoimtants)  who  have 
responsibility  and  authority  for  training 
activities,  including  expertise  in  various 
aspects  of  reproductive  health,  HIV 
education,  counseling  and  testing, 
services  integration,  and  behavior 
change  counseling. 

7.  Budget  and  Justification  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget  and 
justification  that  is  consistent  with  the 
proposed  program  objectives  and 
activities. 

H.  Other  Requirements 

1.  Technical  Reporting  Requirements 

Provide  CDC  with  an  original  and  two 
copies  of: 

(a)  Semiannual  Progress  Report  no 
later  than  30  days  after  the  end  of  the 
second  and  fourth  quarters.  The 
progress  report  must  include:  (1)  a 
comparison  of  actual  accomphshments 
to  the  goals  established  for  the  period; 
(2)  the  reasons  for  slippage  if 
established  goals  were  not  met;  and  (3) 
other  pertinent  information  including, 
when  appropriate,  analysis  and 
explanation  of  imexpectedly  high  costs 
for  performance. 

(b)  Financial  Status  Report  (FSR)  no 
later  than  90  days  after  the  end  of 
budget  period. 


(c)  Final  Financial  Status  Report  and 
Performance  Report  no  later  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Gladys 
Gissentanna,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99080,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341-4146. 

2.  Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-5    HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-12    Lobbying  Restrictions 
AR-15    Proof  of  Non-profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301(a)  and  317(k)(2)  [42  U.S.C. 
241(a)  and  247b(k)(2)]  of  the  Public 
Health  Service  Act,  as  amended. 

J.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  99080  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact:  Gladys  Gissentanna, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoimcement  99080, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341-4146,  Telephone:  (770)  488- 
2753.  E-mail  address:  g(^4@cdc.gov 

Additional  written  information  and 
application  kits  can  also  be  requested  by 
calling  1-888-GRANTS4  (1-888-472- 
6874).  You  will  be  asked  to  leave  your 
name  and  address  and  will  be  asked  to 
identify  the  program  announcement  of 
interest. 

See  also  the  CDC  Internet  web  site 
(www.cdc.gov)  and  the  Program  and 
Grants  Office  web  site  for  additional 
funding  opportiuiities  and  electronic 
versions  of  all  necessary  forms 
(www.cdc.gov/od/pgo/forminfo.htm). 

For  program  technical  assistance, 
contact:  Mary  Kay  Larson,  Chief, 
Services  Management  and  Research 
Team,  Program  Services  and 
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Development  Branch,  Division  of 
Reproductive  Health,  4770  Buford 
Highway,  NE,  Mail  Stop  K-22,  Atlanta, 
GA  30341-3717,  Tel:  (770)  488-5221,  E- 
mail:  mil2@cdc.gov. 

Dated:  May  12, 1999. 

John  L.  Wiiliams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-12440  Filed  5-17-99;  8:45  am] 
BILLING  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99139] 

Grants  for  Minority  Health  Statistics 
Dissertation  Research  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  99  funds 
for  a  dissertation  research  grants 
program  for  the  Minority  Health 
Statistics  Grants  Program  of  the  National 
Center  for  Health  Statistics  (NCHS), 
CDC.  This  program  addresses  the 
Healthy  People  2000"  priority  area, 
Surveillance  and  Data  Systems. 

The  purpose  of  the  Minority  Health 
Statistics  Grants  Program  is  to  make 
awards  for  (1)  the  conduct  of  special 
surveys  or  studies  on  the  health  of  racial 
and  ethnic  populations  or 
subpopulations;  (2)  analysis  of  data  on 
ethnic  and  racial  populations  and 
subpopulations;  and  (3)  research  on 
improving  methods  for  developing 
statistics  on  ethnic  and  racial 
popiilations  and  subpopulations. 

B.  Eligible  Applicants 

Eligible  applicants  may  be  public  or 
private  nonprofit  institutions  that  will 
administer  the  grant  on  behalf  of  the 
proposed  Principal  Investigator 
(doctoral  candidate).  Examples  of  public 
and  private  nonprofit  organizations 
include  universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  nonprofit  organizations, 
State  and  local  governments  or  their 
bona  fide  agents,  and  federally 
recognized  Indian  tribal  governments. 
Indian  tribes,  or  Indian  tribal 
organizations. 

The  proposed  Principal  Investigator 
must  be  a  registered  doctoral  candidate 
in  resident  or  nonresident  status.  All 
requirements  for  the  doctoral  degree 
other  than  the  dissertation  must  be 


completed  by  the  time  of  the  award. 
Students  seeking  a  doctorate  in  any 
relevant  research  discipline  are  eligible. 

An  applicant  institution  may  be  either 
the  degree-granting  institution  or 
another  non-profit  institution  with 
which  the  proposed  Principal 
Investigator  is  professionally  affiliated. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  1999  to  fund  approximately  5 
awards.  It  is  expected  that  the  average 
award  will  be  $20,000  ranging  from 
$15,000  to  $30,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1999.  The  awards  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  2  years. 
Fimding  estimates  are  subject  to  change. 

D.  Use  of  Funds 

The  total  costs  must  not  exceed 
$30,000  for  the  entire  project  period.  An 
application  that  exceeds  this  amount 
will  be  returned  to  the  applicant.  No 
supplemental  funds  will  be  awarded. 

Fimding  support  may  only  be 
requested  for  the  amount  of  time 
necessary  to  complete  the  dissertation 
within  the  authorized  project  period. 

Allowable  costs  include:  the 
investigator's  salary  and  direct  project 
expenses  such  as  travel,  data  processing, 
and  supplies.  Fees  for  maintaining 
matriculation  or  other  fees  imposed  on 
those  preparing  dissertations  are 
allowable  costs,  provided  the  fees  are 
required  of  all  students  of  similar 
standing,  regardless  of  the  source  of 
funding.  Applicants  are  expected  to 
work  full  time  on  the  project.  Any  level 
of  effort  that  is  less  than  hill  time  must 
be  fully  justified. 

Indirect  costs  under  this  grant 
program  are  limited  to  eight  percent  of 
direct  costs,  excluding  tuition  and 
related  fees  and  expenditures  for 
equipment.  Indirect  costs  will  be 
awarded  at  the  actual  indirect  cost  rate 
for  the  institution,  if  the  rate  is  less  than 
eight  percent. 

E.  Funding  Prefierence 

Three  factors  influence  the  final  - 
funding  decisions  on  applications  for 
support  of  dissertations:  (1)  result  of  the 
initial  review;  (2)  the  potential  of  the 
applicant  to  contribute  to  the  field;  and 
(3)  the  availability  of  funds. 


F.  Program  Requirements 

Responsibility  for  the  planning, 
direction,  and  execution  of  the  proposed 
project  will  be  solely  that  of  the 
proposed  Principal  Investigator  (the 
doctoral  candidate). 

1 .  The  dissertation  must  examine  and/ 
or  develop  some  aspect  of  statistical 
research  on  racial  and  ethnic 
populations  or  subpopulations.  It 
should  focus  on  one  or  more  of  the 
following  research  program  areas: 
community-based  research,  methods 
and  theory  development,  health 
promotion  and  data  standards 
development,  and  data  analysis  and 
dissemination. 

2.  The  dissertation  must  be  officially 
accepted  by  the  faculty  committee  or 
university  official  responsible  for  the 
candidate's  dissertation  and  must  be 
signed  by  the  responsible  officials. 

3.  Prior  to  submission  of  the 
application,  the  dissertation  proposal 
must  be  approved  by  the  dissertation 
faculty  committee  and  certified  by  the 
faculty  advisor.  This  information  must 
be  verified  in  a  letter  of  certification 
from  the  chairperson  and  submitted 
with  the  ra-ant  application. 

4.  Applications  from  doctoral 
students  who  are  women,  members  of 
minority  groups,  persons  with 
disability,  students  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  other 
predominately  minority  and  minority 
servmg  institutions  are  encouraged. 

5.  The  proposed  investigator  who 
receives  support  for  dissertation 
research  imder  a  grant  may  not  at  the 
same  time  receive  support  imder  a 
predoctoral  training  grant  or  fellowship 
awarded  by  any  other  agency,  or 
component,  of  the  U.S.  Department  of 
Health  and  Human  Services. 

G.  Application  Content 

Letter  of  Intent  (LOI) 

The  LOI  should  identify  program 
annoimcement  number  991 39,  and  the 
name  of  the  principal  investigator.  The 
LOI  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently. 
The  LOI  should  be  submitted  on  or 
before  June  15, 1999,  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
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criteria  listed,  so  it  is  important  to 
follow  them  in  la)ring  out  your  program 
plan.  The  narrative  should  be  double- 
spaced,  printed  on  one  side,  with  one 
inch  margins,  and  unreduced  font. 
Applications  will  be  eligible  for  support 
only  during  the  review  cycle  for  which 
they  are  submitted.  No  application  can 
be  submitted  more  than  once  even  in 
revised  form. 

Applicants  must  follow  the 
instructions  in  the  research  grant 
application  PHS  Form  398  in  preparing 
the  application  with  the  following 
information/changes: 

1.  The  Doctoral  candidate  should  be 
identified  as  the  Principal  Investigator. 

2.  A  questionnaire  may  be  included  as 
an  appendix  if  it  is  essential  to  evaluate 
the  proposal.  A  list  of  literature  cited  is 
required  and  may  be  included  in  the 
appendix.  No  other  material  should  be 
provided  in  an  appendix. 

3.  A  letter  from  the  faculty  conmiittee 
or  the  imiversity  official  directly 
responsible  for  supervising  the 
dissertation  research  must  be  submitted 
with  the  grant  application.  The  letter 
must  certify  that  (a)  the  committee  has 
approved  the  formal  proposal  for  the 
dissertation,  (b)  the  grant  application 
represents  the  dissertation  proposal,  and 
(c)  the  applicant  will  complete  all 
requirements  for  the  doctoral  degree 
except  the  dissertation  by  the 
anticipated  date  of  the  grant  award. 

4.  The  application  must  identify  all 
members  of  the  faculty  committee  by 
listing  the  names  on  Form  BB.  A  brief 
biographical  sketch  for  each  should  be 
provided  as  explained  in  form  398,  page 
FF. 

5.  Applicants  should  give  himian 
subjects  protection  and  gender  and 
minority  representation  by  addressing 
the  applicability  and  method  of 
confidentiality  and  compliance. 

6.  The  project  description  in  the 
application  must  describe  the  scientific 
significance  of  the  work,  including  its 
relationship  to  other  current  research, 
and  the  design  of  the  project  in 
sufficient  detail  to  permit  evaluation.  It 
should  also  present  and  interpret 
progress  to  date  if  the  research  is 
already  underway. 

7.  A  detailed  budget  must  be  provided 
identifying  the  items  for  which  funds 
are  requested  and  their  estimated  costs. 
A  budget  justification  explaining  the 
necessity  of  these  expenses  for  the 
research  should  also  be  included. 

8.  Statements  of  "Current  and 
Pending  Support"  for  both  the  student 
and  the  dissertation  advisor  must  be 
identified  on  form  GG. 


H.  Submission  and  Deadline 

Letter  of  Intent  (IX)I) 

On  or  before  June  15, 1999,  submit  the 
LOT  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  at  the  following  Internet 
address:  www.cdc.gov/... Forms,  or  in 
the  application  kit.  On  or  before  July  15, 
1999,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
aimouncement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (a)  Received  on  or  before 
the  deadline  date;  or  (b)  Sent  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fit>m  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  retiuned  to  the  applicant. 

I.  Evaluation  Criteria 

Proposals  are  judged  on  the  basis  of 
their  scientffic  merit,  the  thecoetical 
importance  of  the  research  question  and 
the  appropriateness  of  the  proposed 
data  and  methodology  to  be  used  in 
addressing  the  question. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  objective  review  panel 
appointed  by  CDC. 

1.  Significance  and  originality  of  the 
research. 

2.  Knowledge  of  research  relevant  to 
the  topic. 

3.  Appropriateness  of  methods  and 
data,  including  a  description  and 
justification  of  the  analytic  techniques 
that  will  be  employed  and  a  discussion 
of  the  methodological  problems  that 
might  be  encoimtered. 

4.  Availability  and  adequacy  of  data. 

5.  Organization  of  the  project. 

6.  Adequacy  of  facilities  and 
resources. 

7.  Human  subjects  involvement  and 
protection  (when  appropriate). 

8.  Representation  of  women  and 
minorities  (when  appropriate). 


9.  Appropriateness  of  the  budget. 

In  evaluating  applications  and  making 
recommendations  reviewers  assess  the 
applicant's  potential  for  making 
significant  contributions  to  the  field  of 
minority  health  statistics  research. 

J.  Other  Requirements 

Technical  Reporting  Requirements 

The  dissertation  constitutes  the  final 
report  of  the  grant.  Three  copies  of  the 
dissertation  shall  be  submitted  to  the 
CDC. 

Provide  CDC  with  original  plus  two 
copies  of — 

1.  The  annual  progress  reports,  no 
more  than  30  days  afier  the  end  of  the 
budget  period; 

2.  The  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  The  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I.  included  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/AIDS  Confidentiality 

Provisions 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

K.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  306(m)  of  the  Public  Health 
Service  Act  {42  U.S.C.  section  242k(m)], 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  nimiber  is  93.283. 

L.  Where  To  Obtain  Additional' 
Infiormation 

You  can  download  a  copy  of  this 
program  announcement  and  the  PHS 
Form  398  from  the  CDC  home  page 
Internet  site:  http://wMrw.cdc.gov 
double  click  on  "funding'. 

To  receive  additional  written 
information  call  1-888-GRANTS4  (1- 
88a-472-6874).  You  will  be  asked  to 
leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
Program  Announcement  99131.  You 
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will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  CDC 
will  not  send  application  kits  by 
fecsimile  or  express  mail. 

Please  Refer  To  Announcement  number 
99139  When  Requesting  Information  and 
Submitting  an  Application. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  by 
contacting:  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99139, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341, 
telephone  (770)  488-2721,  Email 
address:  vxwl@cdc.gov 

For  program  technical  assistance, 
contact:  Audrey  L.  Burwell,  M.S., 
Minority  Health  Statistics  Grants, 
Program  Director,  National  Center  for 
Health  Statistics,  CDC,  6525  Belcrest 
Road,  Room  1100,  Hyattsville,  MD 
20782,  Telephone:  (301)  436-7062, 
extension  127,  Email:  azb2@CDC.GOV, 
Program  Website:  www.cdc.gov/ 
nchswww/about/grants/grants.htm 

Dated:  May  12, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Gmnts  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  99-12439  Filed  5-17-99;  8:45  am] 
BUmG  CODE  416»-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  AnnounoMiMnt  9906^ 

Racial  and  Ethnic  Approaches  to 
Community  Health  2010;  (REACH  2010) 
Demonstration  Projects;  Notice  of 
Availability  of  Funds 

The  President  has  committed  the 
nation  to  an  ambitious  goal  by  the  year 
2010  to  eliminate  disparities  in  health 
status  experienced  by  racial  and  ethnic 
minority  populations  in  key  areas  while 
continuing  the  progress  we  have 
achieved  in  improving  the  overall 
health  of  the  American  people.  In 
support  of  this  effort,  the  Department  of 
Health  and  Hiunan  Services  identified 
six  priority  areas  in  which  racial  and 
ethnic  minorities  experience  serious 
health  disparities:  Iiifant  Mortality, 
Deficits  in  Breast  and  Cervical  Cancer 
Screening  and  Management, 
Cardiovascular  Diseases,  Diabetes, 


Human  Immunodeficiency 
Virus(HIV)Infections/ Acquired 
Immimodeficiency  S)aidrome(AIDS), 
and  Deficits  in  Child  and/or  Adult 
Immunizations.  On  behalf  of  the  DHHS- 
wide  collaborative  effort,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
will  coordinate  and  manage  a  major 
component  of  activities  to  support  this 
initiative;  this  component  is  composed 
of  community  based  demonstration 
projects  to  address  the  six  identified 
priority  areas  of  health  disparities. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  the  Department 
of  Health  and  Human  Services' 
Initiative  to  Eliminate  Racial  and  Ethnic 
Health  Disparities,  Healthy  People  2000, 
a  nationwide  strategy  to  reduce 
morbidity  and  mortahty  and  improve 
the  quality  of  lifie.  This  annotmcement 
relates  to  the  Healthy  People  2000  focus 
areas  of  Maternal  and  Infant  Health, 
Diabetes  and  Chronic  Disabling 
Conditions,  Heart  Disease  and  Stroke, 
HIV  Infection,  Cancer,  and 
Immunization  and  Infectious  Diseases. 

A.  Purpose 

CDC  annotmces  the  availability  of 
fiscal  year  (FY)  1999  funds  for  a 
cooperative  agreement  program  for 
oi;ganizations  serving  racial  and  ethnic 
mtQority  populations  at  increased  risk 
for  infant  mortality,  diabetes, 
cardiovascular  diseases,  HIV  infection/ 
AIDS,  deficits  in  breast  and  cervical 
cancer  screening  and  management,  or 
deficits  in  child  and/or  adult 
immunization  rates. 

Note:  There  will  be  a  video-conference  Pre- 
Application  Workshop  on  Friday,  May  28, 
1999.  For  more  information,  contact  Letitia 
Presley-Cantrell  at  (770)  488-5426  or  E-mail 
ccdinfo@cdc.gov 

The  Racial  and  Ethnic  Approaches  to 
Community  Health  2010  (REACH  2010) 
Demonstration  Projects  are  two-phase 
projects  whose  purpose  is  for 
communities  to  mobilize  and  oiganize 
their  resources  in  support  of  effective 
and  sustainable  programs  which  will 
eliminate  the  health  disparities  of  racial 
and  ethnic  minorities,  lliese 
demonstrations  require  but  are  not 
limited  to  collaboration  of  experts  in 
developing  and  managing  health 
promotion  programs  and  experts  in 
conducting  health-related  research. 
Such  collaboration  is  needed  in  order  to 
identify  and/or  develop  successful 
community-based  disease  prevention 
and  health  promotion  models  that  can 
be  replicated  for  the  tiltimate  goal  of 
eliminating  health  disparities  among 
racial  and  ethnic  minorities. 

The  REACH  2010  Demonstration 
Projects  will  examine  science-based 


community  level  interventions  which 
could  be  effective  in  eliminating  health 
disparities,  with  the  goal  of  replicating 
their  successes  in  other  communities. 

Phase  I  is  a  12-month  planning  Phase 
to  organize  and  prepare  infrastructtire 
for  Phase  n.  Cooperative  agreements  in 
Phase  I  will  support  the  planning  and 
development  of  demonstration  programs 
using  a  collaborative  multi-agency  and 
community  participation  model.  Phase  I 
may  also  include  the  development  of 
baseline  measures  for  assessing  the 
outcomes  of  the  projects.  Upon 
completion  of  Phase  I,  grantees  will 
have  utilized  appropriate  data  and 
developed  a  Community  Action  Plan 
(CAP)  designed  to  reduce  the  level  of 
disparity  within  the  selected 
communities  in  one  or  more  of  the  six 
priority  areas  of  infant  mortality, 
diabetes,  cardiovasctilar  diseases,  HIV 
infection/ AIDS,  deficits  in  Inreast  and 
cervical  cancer  screening  and 
management,  or  deficits  in  child  and/or 
adult  immunization  rates.  Please  note 
that  applications  addressing  related 
priority  areas  (e.g.  diabetes  and 
cardiovascular  diseases,  HIV  infection/ 
AIDS  and  in&nt  mortality)  will  be 
considered. 

Phase  n  is  the  implementation  of  a 
demonstration  project  of  specified 
interventions  for  specified  priority 
area(s),  for  a  well  defined  minority 
population.  Phase  II  also  involves 
appropriate  evaluations  of  interventions 
and  outcomes  of  the  project 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
federally  recognized  Indian  tribal 
governments  as  well  as  non-federally 
recognized  tribes  and  other 
organizations  that  qualify  imder  the 
Indian  Civil  Rights  Act,  State  Charter 
Tribes,  Urban  Indian  Health  Programs, 
Indian  Health  Boards,  and  Inter-Tribal 
Councils. 

Minimal  Requirements 

1.  Proposal 

The  Applicant  must  target  one  or 
more  specific  racial  or  ethnic  minority 
communities  that  is  Afirican  American, 
American  Indian  or  Alaska  Native, 
Hispanic  American,  Asian  American,  or 
Pacific  Islander.  Communities  or  groups 
which  cannot  be  specified  under  these 
categories  will  not  be  considered. 
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2.  Lead  organization  (CCO) 

The  applicant  must  be  the  lead 
organization,  or  Central  Coordinating 
Organization  (CCO),  for  a  conuniinity 
coalition  to  focus  on  minority  health 
concerns.  The  applicant  must  have  at 
least  two  years  of  such  relevant 
experience  within  the  past  four  years. 
The  CCO  must  have  direct  fiduciary 
responsibility  over  the  administration 
and  management  of  the  project.  All 
applicants  must  include  proof  of 
collaborative  relationships  with  at  least 
three  (3)  other  organizations  (see 
requirements  for  Coalition  Membership 
below)  as  evidenced  by  a  detailed 
(delineating  responsibilities  and 
budgetary  support)  and  signed 
Memoranda  of  Agreements  (or  other 
official  documentation)  among  the 
participants.  The  rationale  for  selection 
of  the  lead  organization  should  be 
included. 

3.  Coalition  Membership 

Coalitions  (including  the  CCO)  must 
have  at  a  mininniTn  a  commimity-based 
organization  and  three  other 
organizations,  of  which  at  least  one 
must  be  either 

a.  local  or  state  health  department,  or 

b.  university  of  research  organization. 
The  applicant  must  be  able  to  show 

strong  representation  by  the  minority 
community  in  the  coalition. 

4.  Tax-exempt  status 

For  those  applicants  applying  as  a 
private,  nonprofit  organization,  proof  of 
tax-exempt  status  must  be  provided 
with  the  application.  Tax-exempt  status 
is  determined  by  the  hitemal  Revenue 
Service  (IRS)  Code,  Section  501(c)(3). 
Any  of  the  following  is  acceptable 
evidence: 

a.  A  reference  to  the  organization's 
listing  in  the  IRS's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  Code. 

b.  A  copy  of  a  ciirrently  valid  IRS  tax- 
exemption  certificate. 

c.  A  statement  from  a  state  taxing 
body,  State  Attorney  General,  or  other 
appropriate  state  official  certifying  that 
the  applicant  organization  has  a 
nonprofit  status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals. 

d.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  S01(c)(4]  of 
the  Internal  Revenue  Code  of  1986  tliat 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 


award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

In  FY  1999,  CDC  expects  to  provide 
approximately  $9,400,000  for  funding 
approximately  30  Phase  I  cooperative 
agreements.  It  is  expected  that  the 
average  award  will  be  $250,000,  with 
awards  ranging  from  $200,000  to 
$300,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1999  and  will  be  made  for  a  12  month 
budget  period. 

C^y  applicants  selected  for  Phase  I 
will  be  eligible  to  compete  for 
additional  funds  to  implement  and 
evaluate  the  demonstration  program  of 
Phase  n.  Phase  I  recipients  which 
successfully  compete  for  Phase  11 
awards  may  anticipate  an  additional 
four  years  of  funding  (for  a  total  project 
period  of  five  (5)  years  for  Phase  I  and 
Phase  n).  Funding  estimates,  and 
continuation  of  awards,  may  change 
based  on  the  availability  of  funds. 

Approximately  $30  million  may  be 
available  to  fund  approximately  15-20 
Phase  n  cooperative  agreements.  Criteria 
for  selection  of  Phase  II  grantees  are: 

1.  Extent  to  which  Phase  I 
requirements  were  met. 

2.  Appropriate  definition  of  the  level 
of  health  disparity  among  the  target 
population  and  the  extent  of  the 
disparity. 

3.  Potential  for  proposed 
interventions  to  affect  the  priority 
area(s). 

4.  Extent  of  inclusion  of  commimity 
participants  and  partners.  Awardee  will 
specifically  be  evaluated  on  their  ability 
to  recruit  and  maintain  appropriate 
community  and  public/private 
collaborators. 

5.  The  potential  for  commimity  action 
plans  to  assure  sustainability  of  the 
effort. 

6.  The  potential  for  the  community 
action  plans  to  leverage  additional 
public  and/or  private  resources  to 
support  the  overall  prevention  effort. 

7.  The  appropriateness  and 
thoroughness  of  the  evaluation  process 
to  assess  the  impact  and  effectiveness  of 
the  project  intervention  in  the 
community. 

8.  The  appropriateness  and 
thoroughness  of  the  data  collection 
infrastructure  that  is  planned  for  and 
developed  for  the  demonstration 
project. 

Should  additional  funding  become 
available  in  the  future,  grantees  fimded 
under  Phase  I,  but  not  hinded  for  Phase 
n,  will  receive  preference  for  funding. 

Use  of  Funds 

Under  this  program  announcement, 
funds  may  not  be  used  for  research 


involving  human  subjects  until 
Institutional  Review  Board  (IRB) 
approval  is  obtained.  Funds  may  be 
restricted  until  appropriate  IRB 
clearances  and  procedures  are  in  place. 

Fimds  may  be  used  for  priority  areas 
only.  However,  this  does  not  restrict  the 
applicant  from  documenting  the 
association  of  xmderlying  causes  and 
relationship  to  priority  areas. 

Ftmds  may  not  be  used  to  support     ,  . 
direct  patient  medical  care,  or  facilities 
construction  in  Phase  I  or  Phase  n,  or  to 
supplant  or  duplicate  existing  funding. 

Although  applicants  may  contract 
with  other  organizations  imder  these 
cooperative  agreements,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations)  for  which 
funds  are  requested. 

Funding  Preferences 

Geographic  distribution  among 
communities  across  the  United  States, 
diversity  in  priority  areas,  and  racial/ 
ethnic  diversity  will  be  funding 
considerations. 

Each  applicant  may  submit  only  one 
application,  and  our  intent  is  to  fund 
one  award  per  commimity;  therefore, 
applicants  from  the  same  geographic 
area  are  encouraged  to  collaborate. 
Applicants  must  describe  the 
geographic  boundaries  and  make-up  of 
the  area  for  which  it  is  applying.  A 
community  wiU  not  be  eligible  for 
multiple  awards  for  different  priority 
areas.  However,  applications  addressing 
related  priority  areas  (e.g.  diabetes  and 
cardiovascular  diseases,  HIV  infection/ 
AIDS  and  infant  mortality)  will  be 
considered. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  2.  CDC  Activities: 

1.  Recipient  Activities — ^Phase  I 

a.  Enhance  community  coalition  by 
identifying  all  appropriate  additional 
partners,  including  community-based 
organizations,  academic,  foundations. 
State  and  local  health  agencies,  Indian 
Health  Boards,  NRMOs,  etc.,  frt>m 
which  to  strengthen  the  mwimiinity'n 
overall  ability  to  eliminate  the  healdi 
disparities  of  the  target  population,  and 
to  demonstrate  the  changes  in  health 
disparities.  The  applicant  must  be  able 
to  show  strong  representation  by  the 
targeted  minority  community  in  the 
coalition. 

b.  Establish  community  working 
groups  to  address  critical  program 
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issues,  and  enhance  local  partnerships 
to  strengthen  the  overall  commitment  of 
the  commimity.  Establish  linkages  with 
national  and  state  partners 
(governmental  and  non-governmental) 
and  other  interested  organizations. 

c.  Coordinate  and  use  relevant  data 
and  community  input  to  assess  the 
extent  of  the  problem  in  the  selected 
program  priority  areas  (infant  mortality, 
diabetes,  cardiovascular  diseases,  HIV 
iiifection/AIDS,  deficits  in  breast  and 
cervical  cancer  screening  and 
management,  or  deficits  in  child  and/or 
adult  immunization  rates). 

d.  Select  intervention  strategies  which 
have  the  most  promising  potential  for 
reducing  the  health  disparities  of  the 
target  popidation.  Develop  a 
Community  Action  Plan  reflecting  the 
intervention  strategies,  and  other 
activities  proposed  for  Phase  H. 

e.  Identify  data  sources  and  establish 
outcome  and  process  evaluation 
measures  to  be  reviewed  at  the 
completion  of  Phase  I.  (Examples  of 
possible  performance  measures  are 
provided  in  the  Addendum). 
Collaborate  with  CDC,  academic 
partners  or  other  appropriate 
organizations,  to  determine  an 
appropriate  evaluation  of  the  program 
and  to  identify  promising  intervention 
strategies  for  Phase  n. 

f.  Participate  in  up  to  3  CDC 
sponsored  workshops  for  technical 
assistance,  planning,  evaluation  and 
other  essential  programmatic  issues. 

Phase  U: 

a.  Implement  the  community  action 
plan  addressing  the  selected  priority 
area(s}  for  the  target  population.  Initiate 
actions  to  assure  the  interventions  are 
administered  effectively,  appropriately 
and  in  a  timely  mannw. 

b.  Collect  appropriate  data  to  monitor 
and  evaluate  the  program  i&cluding 
process  and  outcome  measures. 

c.  Maintain  linkages  and 
collaborations  with  local  partners,  and 
develop  new  linkages  with  state  and 
national  partners. 

d.  Collaborate  with  academic  or  other 
appropriate  institutions  in  the  analysis 
and  interpretation  of  the  data. 

e.  Establish  mechanisms  with  other 
public  and/or  private  groups  to 
maintain  financial  support  for  the 
program  at  the  conclusion  of  federal 
support. 

f.  Participate  in  conferences  and 
workshops  to  inform  and  educate  others 
regarding  the  experiences  and  lessons 
learned  from  the  project,  and  collaborate 
with  appropriate  partners  to  publish  the 
results  of  the  project  to  the  public  health 
community. 


2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  in  the  planning  and 
evaluation  of  program  activities. 

b.  Provide  up-to-date  scientific 
information  on  the  basic  epidemiology 
of  the  priority  area(s),  recommendations 
on  promising  intervention  strategies, 
and  other  pertinent  data  and 
information  needs  for  the  specified 
priority  area(s)  including  prevention 
measiues  and  program  strategies. 

c.  Assist  in  the  analysis  of  data  and 
evaluation  of  program  progress. 

d.  Assist  recipients  in  collaborating 
with  State  and  local  health  departments, 
community  planning  groups, 
foundations  and  other  funding 
institutions,  and  other  potential 
partners. 

e.  Foster  the  transfer  of  successful 
prevention  interventions  and  program 
models  through  convening  meetings  of 
grantees,  workshops,  conferences,  and 
communications  with  project  officers. 

E.  Application  ConlMit 

Each  applicant  may  submit  only  one 
application.  Applicants  should  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evduation  Criteria  sections  to  develop 
the  application  content  Applications 
will  be  evaliiated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
lajdng  out  the  program  plan.  In 
developing  this  plan,  applicants  must 
describe  a  community-based  program 
within  at  least  one  of  the  six  following 
priority  areas:  (1)  Infant  mortality,  (2) 
diabetes,  (3)  cardiovascular  diseases.  (4) 
mv  infoction/AIDS,  (5)  deficits  in 
breast  and  cervical  cancer  screening  and 
management,  or  (6)  deficits  in  child 
and/or  adult  immunizations,  that 
specifically  focus  on  a  geographically 
defined  racial  or  ethnic  minority 
community  that  is  African  American, 
American  Indian,  Alaska  Native, 
Hispanic  American,  Asian  American,  or 
Pacific  Islander. 

The  narrative  should  be  no  more  than 
30  double-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and  12 
point  font.  The  thirty  pages  does  not 
include  budget,  appended  pages,  or 
items  placed  in  appended  pages 
(resimies,  agency  descriptions,  etc.).  The 
narrative  should  include: 

1.  One  Page  Abstract 

Describe: 

a.  the  Central  Coordinating 
Organization  (type  of  organization  and 
relevant  experience); 

b.  membership  in  the  coalition  (types 
of  organizations  as  specified  in  "Eligible 
Applicants"  Section; 


c.  target  racial/ethnic  minority 
population{s)  to  be  served;  and 

d.  health  priority  area(s)  to  be 
addressed. 

2.  Introduction 

A  brief  simunary  of  which 
geographically  defined  racial  or  ethnic 
group  or  groups  the  applicant  will 
target,  the  population  size  of  both  the 
ethnic  or  racial  group(s)  and  total 
population  of  the  catchment  area  of  the 
applicant  and  its  partners,  the 
geographic  boundaries  in  which  the 
applicant  will  operate  (append  a  legible 
map  to  the  application)  and  the  priority 
area(s)  chosen  for  the  proposal.  The 
enclosed  Addendum  includes  a  table 
that  provides  sample  sizes  that  could  be 
needed  to  demonstrate  a  statistically 
significant  intervention  efiiect.  Based  on 
this  table,  it  has  been  calculated  that  a 
minimum  of  3000  persons  with  the 
disease  or  health  priority  condition  per 
community  will  be  necessary  to  find 
statistically  significant  results.  Since 
many  of  the  commimities  may  have 
considerably  smaller  sample  sizes,  fn 
the  purpose  of  this  annoimcement,  a 
target  population  size  of  3000  is 
desirable  but  not  mandatory.  Applicants 
are  encouraged  to  include  as  laige  a 
population  as  possible  in  order  to  find 
statistically  significant  results  once  an 
intervention  is  selected. 

3.  Community  Need  and  Priority  Area(s) 

A  description  of  the  specific 
community's  health  problem  and  need 
for  the  priority  area(s)  for  which  the 
applicant  will  address.  Any  data  in 
support  of  the  priority  area(s)  and  which 
defines  the  degree  of  disparity  in  terms 
of  mortality  or  morbidity  (or  other 
measures  appropriate  to  the  priority 
area(s).  All  sources  of  data  and 
information  must  be  referenced. 

4.  Organizational  Summary  (CCO  and 
Coalition  Members) 

A  brief  organizational  summary  of  the 
CCO  including  mission  statement, 
history  of  incorporation,  and  experience 
in  community-based  work.  Relevant 
supporting  documents  (including 
resumes  and  job  descriptions  of 
participating  steiff)  should  be  appended 
to  the  application,  but  should  not  be 
included  in  this  stmmiary. ' 

A  brief  history  of  the  CCO's 
experience  in  operating  and  centrally 
administering  a  coordinated  public 
health  or  related  program  serving  the 
proposed  and  geographically  defined 
racial  or  ethnic  minority  populations 
(including  program  data  collection  and 
interventions  for  one  or  more  of  the  six 
(6)  priority  areas).  Applicant  must  have 
at  least  two  years  of  such  relevant 
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experience  within  the  past  four  years. 
Applicants  should  describe  the  extent  to 
which  racial  and  ethnic  minorities  are 
represented  on  governing  boards  and  in 
key  leadership  positions.  Applicants 
should  provide  descriptions  of  two 
years  of  other  collaborative  ventures 
within  the  past  four  years  and 
dociunent:  (a)  the  accomplishments  of 
those  collaborative  ventures,  and  (b)  the 
characteristics  that  led  to  the 
accomplishments.  Applicant  must 
describe  nature  of  coalition  and 
members  of  coalition  by  type  of 
organization  and  relevant  organizational 
experience.  The  applicant  must  be  able 
to  show  strong  representation  by  the 
targeted  minority  commimity  in  the 
coalition.  Signed  Memoranda  of 
Agreement  (or  other  official 
documentation)  of  the  relevant 
collaboration  should  be  appended  to  the 
docimient,  but  not  included  in  this 
section  of  the  narrative.  Tribal 
resolution(s)  or  letter(s)  of  support  from 
tribal  chair(s)  or  president(s)  should  be 
appended  to  this  section  of  the 
document  for  those  applicants  applying 
as  tribes. 

5.  History  and  experience  in  working 
with  ethnic/racial  groups 

Succinctly  describe  your  experience 
working  directly  with  the  target 
population  for  at  least  two  years  in  the 
selected  communities  during  the  past 
four  years.  Applicants  should  also 
explain  their  current  relationship  with 
the  target  population.  Any  other  related 
experience  in  which  the  applicant  was 
involved  but  not  the  lead  organization, 
but  which  is  specific  to  the  target 
population  should  also  be  included. 
Letters  of  support,  awards,  newspaper 
articles,  evaluation  reports,  and  other 
forms  of  recognition  which  validate 
statements  and  past  efforts  should  be 
appended  to  the  application. 

6.  Commimity  Action  Plan 

A  description  of  plans  for  developing 
and  organizing  the  planning  effort,  to 
include  who  is  or  should  partner  in  the 
effort,  how  commimity  participation 
will  be  obtained,  how  the  applicant 
anticipates  enhancing  the  sustainability 
of  the  effort,  including  improving 
linkages  with  collaborators  and  other 
organizations  to  leverage  more  resources 
(such  as  foundations,  health 
departments,  and  other  potentially 
influential  and  beneficial  groups),  how 
the  applicant  will  collect  data  and 
information  to  track  progress  towards 
project  goals  of  decreasing  disparities. 
Letters  of  support  from  agencies, 
institutions,  and  other  potential 
collaborators  as  well  as  any  examples  of 


previous  planning  documents  should  be 
appended  to  the  application. 

7.  Evaluation  Plan 

A  description  of  the  evaluation  and 
monitoring  process  that  the  applicant 
will  use  to  track  and  measure  progress 
in  Phase  I.  The  evaluation  plan  should 
include  time-specific  objectives  which 
account  for  the  major  activities  of  the 
community  action  plan,  the  means  of 
tracking  and  measuring  the 
collaborative  work  with  coalition 
partners,  and  any  other  relevant  process 
measures.  Time  lines,  objectives,  and 
other  supporting  documentation  should 
be  included  in  the  appendix  for  this 
section. 

8.  Budget 

Provide  a  line-item  budget  with  a 
detailed,  narrative  justification  that  is 
consistent  with  the  purpose  and 
objectives  of  this  cooperative  agreement. 

9.  Human  Subjects 

Adequately  address  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Organizations 
intending  to  apply  are  encouraged  to 
submit  a  non-binding  letter  of  intent  to 
the  address  below.  Your  letter  of  intent 
should  include  the  following 
information: 

1.  Identify  the  project  by  name  and 
announcement  number  99064. 

2.  Identify  the  geographic  location, 
health  priority  area(s),  and  racial/ethnic 
group  which  the  application  will 
addi«ss. 

3.  Identify  Central  Coordinating 
Organization  (CCO)  and  Coalition 

Members. 

This  process  will  enable  CDC  to  plan 
more  efficiently  for  the  processing  and 
review  of  the  applications. 

Please  submit  the  letter  of  intent  to 
the  address  below  on  or  before  June  1, 
1999. 

Send  the  letter  to:  Adrienne  S.  Brown, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement 
and  Grants  Office,  Announcement 
99064,  Centers  for  Disease  Control 
and  Prevention  (CDC).  2920 
Brandyvnne  Road,  Room  3000, 
Atlanta,  Georgia  30341-4146, 

or 

E-mail:  asml@cdc.gov 


Application:  Submit  the  original  and 
five  copies  of  PHS-398  (0MB  Number 
0925-0001)  (adhere  to  the  instructions 
on  the  Errata  Instruction  Sheet  for  PHS 
398).  Forms  are  in  the  application  kit. 
Submit  the  application  on  or  before  June 
30, 1999,  to  the  business  management 
contact  listed  in  Section  J.,  "Where  to 
Obtain  Additional  Information." 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline 
with  a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  Applications:  Applications  which 
do  not  meet  the  criteria  in  (a)  or  (b) 
above  are  considered  late  applications, 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria  (100  points) 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  on  Community  and 
Priority  Area(s):  (25  Points) 

a.  The  extent  to  which  the  applicant 
clearly  defines  the  racial/ethnic 
group(s),  geographic  community,  and 
priority  area(s)  to  be  addressed. 

b.  The  extent  to  which  the  applicant 
uses  data  if  such  data  are  available  and 
other  supporting  evidence  to  document 
the  disparities  within  the  group,  and  the 
appropriateness  of  the  target  population 
sizes  (see  addendum)  for  the  priority 
area(s)  selected.  The  enclosed 
Addendum  includes  a  table  that 
provides  sample  sizes  that  could  be 
needed  to  demonstrate  a  statistically 
significant  intervention  effect.  Based  on 
this  table,  it  has  been  calculated  that  a 
minimum  of  3000  persons  with  the 
disease  or  health  priority  condition  per 
community  will  be  necessary  to  find 
statistically  significant  results.  Since 
many  of  the  communities  may  have 
considerably  smaller  sample  sizes,  for 
the  purpose  of  this  announcement,  a 
target  population  size  of  3000  is 
desirable  but  not  mandatory.  Applicants 
are  encouraged  to  include  as  large  a 
population  as  possible  in  order  to  find 
statistically  significant  results  once  an 
intervention  is  selected. 

c.  The  degree  of  the  disparity  between 
the  target  population  and  the  general 
population  based  on  local  data  wherever 
available,  or  bom  State  or  national  level 
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data  which  directly  supports  the  basis 
for  the  health  disparity  in  the  priority 
area(s)  selected. 

2.  Organizational  Summary:  (20  Points) 

a.  Extent  to  which  applicant  describee 
the  history,  nature,  and  extent  of  its 
relevant  experience  in  organizing 
community  activities  and  details  at  leeist 
two  years  of  relevant  experience  within 
that  past  four  years  with  supporting 
dociunentation. 

b.  Extent  to  which  the  applicant 
describes  existing  facilities  and  staff 
(including  resumes  and  job 
descriptions)  to  accomplish  the  desired 
outcomes  of  Phase  I. 

c.  The  adequacy  of  proposed  staffing 
and  collaborations  with  partners, 
particularly  to  meet  the  design  and 
evaluation  needs  of  the  project.  Include 
the  natiu^  of  coalition  and  members  of 
coalition  by  type  of  organization  and 
relevant  organizational  experience.  The 
applicant  must  show  strong 
representation  by  the  minority 
community  in  the  coalition. 

3.  History  and  Experience  in  working  on 
public  health  programs  vdth  Ethnic/ 
Racial  Groups:  (25  Points) 

a.  Extent  to  which  the  applicant    ' 
documents  its  experience  and  successes 
in  operating  and  centrally  administering 
a  coordinated  public  health  or  related 
program  serving  the  target  population 
for  at  least  two  years  (vnthhi  the  psist 
four  years)  for  the  selected  priority 
area(s)  (including  appended  letters  of 
support). 

D.  Extent  of  experience  in  other  public 
health  programs,  and  public  health 
research  or  related  data  collection. 

4.  Community  Action  Plan  (CAP):  (20 
Points) 

Extent  to  which  the  applicant 
demonstrates  a  thorough  and  reasonable 
plan  for  the  development  of  their  CAP, 
including  the  assurance  of  community 
participation  and  participation  of 
coalition  members  in  the  planning  of 
the  CAP. 

5.  Evaluation  plan:  (10  points) 

a.  Extent  to  which  the  applicant 
presents  a  reasonable  and  thorough 
evaluation  plan  for  Phase  I. 

b.  Appropriateness  of  evaluation 
methods,  goals,  objectives,  and  time 
lines  to  the  development  of  the 
commimity  action  plan  and  the  overall 
planning  effort,  and  identification  of 
data  and  information  sources  needed  to 
track  progress  toward  the  project's 
objectives. 

6.  Budget  (Not  Scored) 

Extent  to  which  a  line-item  budget  is 
presented,  justified,  and  is  consistent 


with  the  purposes  and  objectives  of  the 
cooperative  agreement. 

7.  Hiunan  Subjects  (Not  Scored) 

Does  the  application  include  a  plan  to 
adequately  address  the  requirements  of 
Tide  45  CFR  Part  46  for  the  protection 
of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements — 
Provide  CDC  with  original  plus  two 
copies  of 

1.  progress  reports  semiannually; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  business 
management  contact  listed  in  Section  J., 
"Where  to  Obtain  Additional 
Information." 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-4    HIV/AIDS  Confidentiality 
Provisions 

AR-5    HIV  Program  Review  Panel 
Requirements 

AR-7    Executive  Order  12372 
Review 

AR-8    Public  Health  System 
Reporting  Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11    Healdiy  People  2000 

AR-12    Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-1 5    Proof  of  Non-Profit  Statiis 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241{a)and  247b(k){2)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.945. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  Program 
Annoimcement  Number  99064. 


If  you  have  questions  after  revievnng 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  frova: 
Adrienne  S.  Brown,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  99064,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atianta,  GA  30341-4146,  Telephone: 
(770)  488-2755,  E-mail:  a8ml@cdc.gov 

For  this  and  other  CDC 
announcements,  see  the  CDC  home  page 
on  the  Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Letitia  Presley-Cantrell,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  4770  Buford 
Hwy,  NE,  Mailstop  K-30.  Atlanta, 
Georgia  30341,  Telephone:  (770)  488- 
5426,  E-mail:  ccdinfo@cdc.gov 

Dated:May  12, 1999. 
Hemy  S.  CasseU, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-12532  Filed  5-17-99;  8:45  am] 

BILLMQ  CODE  416»-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DiSMse  Control  and 
Pr»ventk>n 

[Program  Announcement  991 15] 

Cooperative  Agreements  for  Strategies 
To  Prevent  Genital  Herpes  Infections: 
Building  A  National  Prevention 
Program,  Notice  of  Availability  of 
Funds 

A.Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  prevention  research  on 
genital  herpes  simplex  virus  (HSV) 
infections.  This  program  addresses  the 
"Healthy  People  2000"  priority  area 
Sexually  Transmitted  Diseases.  The 
purpose  of  the  program  is  to  stimulate 
and  support  projects  that  will  address 
existing  gaps  in  our  knowledge  about 
the  psycho  social  and  economic  burden 
of  HSV  and  strategies  to  prevent 
transmission  of  genital  herpes  simplex 
infections  in  the  United  States  in  the 
context  of  new  diagnostic  technologies 
and  new  therapeutic  strategies. 

This  program  has  four  general 
objectives:  (1)  to  assess  behavioral  and 
psycho  social  impact  and  indirect  and 
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intangible  costs  of  genital  herpes 
infections;  (2)  to  assess  acceptability  of 
screening  for  genital  HSV  using  type- 
specific  tests  likely  to  soon  become 
commercially  available  for  clinical  use; 
(3)  to  determine  correlates  of  infectivity 
among  asymptomatic  and  symptomatic 
infected  persons;  and  (4)  to  assess 
relative  risks  of  HSV  transmission  from 
asymptomatic  and  symptomatic  infected 
persons  to  sex  partners. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  hinds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $790,000  is  available 
in  FY  1999  to  fund  two  to  three  projects. 
It  is  expected  that  the  average  award 
will  be  $350,000,  ranging  from  $250,000 
to  $500,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30, 1999  and  wUl  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preference 

Preference  will  be  given  to  applicants 
with  access  to  subjects  attending  a  wide 
variety  of  clinical  service  delivery 
settings  in  addition  to  traditional  public 
STD  clinics  such  as  managed  care 
organizations,  femily  planning  clinics, 
and  community-based  clinics. 
Preference  will  also  be  given  to 
proposals  that  address  all  four  study 
questions. 

D.  Study  Questions 

Applicants  must  address  at  least  three 
of  the  following: 

1.  What  is  the  behavioral  and  psycho 
social  burden  of  diagnoses  of  genital 
HSV  infection  on  asymptomatic  and 
symptomatic  infected  persons  and  their 
sex  partners?  What  are  the  indirect  and 


intangible  costs  of  a  diagnosis  of  genital 
HSV  infection  on  asymptomatic  and 
symptomatic  infected  persons  and  their 
sex  partners? 

There  is  programmatic  interest  in 
determining  the  impact  of  a  genital  HSV 
diagnosis  on  the  ability  to  recognize 
genital  lesions  and  symptoms, 
frequency  of  sex  when  lesions/ 
symptoms  are  present,  notification  of 
sex  partners,  consistent  and  correct 
condom  use,  health  care  seeking 
behaviors,  adherence  to  coimseling 
messages,  willingness  to  take 
medication  and  compliance  with 
treatment  regimens,  work  status,  general 
psycho  social  status,  interpersonal 
relationships,  perceived  stigma, 
partners'  willingness  to  be  tested, 
partners'  willingness  to  change  sexual 
behaviors,  and  partners'  willingness  to 
take  postexposure  prophylaxis. 
Preference  will  be  given  to  proposals 
that  (1)  compare  outcomes  for 
asymptomatic  persons  with  those  of 
symptomatic  persons  and  (2)  compare 
these  outcomes  to  those  of  persons  with 
symptomatic  and  asymptomatic  curable 
STDs  such  as  gonorrhea  and  chlamydia. 
Comparisons  with  other  sexually  active 
persons  not  known  to  be  infected  with 
HSV  aire  also  encouraged.  A  prospective 
design  may  be  used  for  newly  diagnosed 
persons,  and  a  cross-sectional  design 
used  for  other  infected  persons. 

There  is  programmatic  interest  in 
developing,  implementing,  and 
evaluating  methods  to  assign  costs  to 
psycho  social  burden,  pain,  and 
suffering  ("intangible  costs")  and 
economic  costs  related  to  lost  work  or 
productivity  or  job  choice  ("indirect 
costs")  and  to  changes  in  personal 
relationships  associated  with  a 
diagnosis  of  genital  HSV  infection  in 
as)rmptomatic  and  symptomatic  persons 
with  newly  diagnosed  infection,  persons 
with  infections  diagnosed  more  than 
one  year  prior  to  interview,  and  their 
sex  partners.  Preference  will  be  given  to 
proposals  that  (1)  use  more  than  one 
method  to  assign  costs  to  psycho  social 
burden,  such  as  willingness-to-pay, 
quality  of  life,  or  other  methods;  (2) 
compare  outcomes  for  asymptomatic 
persons  with  those  of  symptomatic 
persons;  (3)  compare  outcomes  to  those 
of  persons  with  symptomatic  and 
as3nnptomatic  arable  STDs  such  as 
gonorrhea. 

2.  What  is  the  acceptability  of 
screening  tests  to  identify  persons 
infected  with  genital  HSV? 

There  is  programmatic  interest  in 
assessing  acceptability  of  one  or  more 
new  type-specific  serologic  tests  for 
genital  HSV  infection  in  asymptomatic 
and  symptomatic  infected  persons, 
including  reasons  why  tests  are 


accepted  or  refused,  predictors  of  sero 
positivity,  and  predictors  of  receiving 
test  results.  Assessment  of  acceptability 
of  rapid  "point-of-service"  tests 
(whereby  results  are  available  to  the 
client  during  a  visit  to  a  health  care 
provider)  with  other  tests  is  strongly 
encouraged.  Applicants  are  encouraged 
to  involve  State  Public  Health 
Department  Laboratories  in  the 
performance  of  serologic  tests  that  are 
not  point-of-service. 

3.  What  are  the  correlates  of 
infectivity  among  asymptomatic  men 
and  women? 

There  is  programmatic  interest  in 
determining  correlates  of  infectivity  in 
asymptomatic  persons  who  test  positive 
on  new  type-specific  serologic  tests  for 
HSV  infection,  using  viral  culture,  PCR 
for  HSV  DNA,  or  other  appropriate 
methods  to  determine  vfral  shedding 
including  quantitative  methods,  in 
conjunction  with  assessment  of  sero 
status  of  current  sex  partners. 
Determining  relative  frequency  of  viral 
shedding  from  various  anatomic  sites  in 
men  (including  penis,  foreskin,  and 
scrotum)  in  a  small  sample  of  infected 
men  is  strongly  encouraged.  Viral 
cultures  and  PCR  should  be  performed 
by  a  reference  laboratory  widi  a  record 
of  high  performance. 

4.  What  are  the  relative  and  absolute 
risks  of  transmission  to  sex  partners 
from  asymptomatic  infected  persons, 
persons  with  symptoms  not  recognized 
as  HSV,  and  sjonptomatic  persons? 

There  is  programmatic  interest  in 
comparison  of  risk  fectors  for 
transmission  of  HSV  fit>m  asymptomatic 
and  s)rmptomatic  infected  persons,  with 
respect  to  sexual  practices,  frequency  of 
intercourse  when  symptoms  are  present, 
duration  of  diagnosed  genital  herpes, 
consistent  and  correct  condom  use, 
niunber  of  partners  with  genital  herpes, 
length  of  relationships  with  infected 
partners,  age  at  diagnosis  of  genital 
herpes,  severity  of  symptomatic  first 
episodes,  frequency  of  recurrences,  and 
HSV-1  infection.  A  prospective  or 
cross-sectional  design  may  be  used. 
Identification  of  likely  source  contacts 
of  newly  diagnosed  persons  is  desirable. 
Consideration  will  be  give  to  analyses  of 
existing  databases. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  Recipient  Activities  and  CDC 
will  be  responsible  of  conducting 
activities  imder  2.  CDC  Activities: 

1.  Recipient  Activities 

a.  Design  and  conduct  a  study  to  address ' 
the  chosen  study  questions  listed  in 


Programmatic  Interests.  Recipients  must 
address  at  least  3  of  the  four  study  questions. 

b.  Evaluate  and  analyze  data. 

c.  Disseminate  study  findings  through 
presentations  at  scientific  meetings  and 
publication  in  peer-reviewed  journals. 
2.  CDC  Activities 

a.  Provide  up-to-date  scientific  information 
and  technical  assistance  and  advice  in  the 
design  and  conduct  of  the  research 

b.  Assist  in  the  development  of  a  research 
protocol  for  IRB  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CEX:  IRB  will  review  and 
approve  the  protocol  initially  and  on  at  least 
an  annual  basis  until  the  research  project  is 
completed. 

c.  Monitor  and  evaluate  scientific  and  - 
operational  accomplishments  of  the  project 
through  periodic  site  visits,  telephone  calls, 
and  interim  data  analyses. 

d.  Assist,  as  needed,  in  the  analysis  and 
interpretation  of  data. 

e.  Assist  in  the  dissemination  of  finding  to 
the  public  health  community  for  use  in 
prevention  programs. 
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F.  .^plication  Content 

FoUow  the  PHS-398  (Rev.  5/95) 
application  and  Errata  sheet,  and 
include  the  following  information. 
Applicantis  must  document  access  to 
men,  persons  of  color,  and  young  adults 
(e.g..  age  18-24)  to  address  existing  gaps 
in  knowledge  about  HSV  transmission. 

1.  Summarize  cturent  knowledge  of 
transmission  and  burden  of  genital 
herpes  infections  among  asymptomatic 
and  s)miptomatic  infected  persons  and 
their  sex  partners  in  the  United  States 
and  the  potential  role  of  new  type- 
specific  serologic  tests  for  HSV  likely  to 
become  commercially  available. 
Describe  how  activities  evaluated  in  this 
project  can  be  implemented  into  public 
health  practice. 

2.  Specific,  measmable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved  and  evaluated,  including  their 
sequence.  Describe  the  extent  to  which 
the  selected  study  sites  and  study 
populations  will  enable  the  results  frtim 
this  research  to  be  generalizable  to  other 
settings  or  populations  likely  to  be 
screened  or  at  risk  for  genital  HSV 
infection,  including  clinical  service 
delivery  settings  in  addition  to 
traditional  public  STD  clinics  such  as 
managed  care  organizations,  family 
planning  clinics,  and  community-based 
clinics. 

4.  Describe  procedures  to  disseminate 
the  study  findings  through  presentation 
and  publication. 

5.  Describe  the  principal  investigator's 
role  and  responsibilities. 

6.  Describe  qualifications  of  proposed 
staff  and  their  previous  experience  and 
achievements  in  genital  herpes  research. 


health  services  research,  health 
economics,  behavioral  and  social 
sciences,  epidemiology  and  biostatistics, 
and  laboratory  sciences  as  appropriate 
for  the  proposed  project.  For  each 
member  of  the  research  team,  include 
their  title,  qualifications,  experience, 
percentage  of  time  each  will  devote  to 
the  project,  as  well  as  that  portion  of 
their  salary  to  be  paid  by  the 
cooperative  agreement,  and  identify 
specific  assigned  responsibiUties. 

7.  Describe  the  natiue  and  extent  of 
collaboration  with  State  and  local  health 
departments  or  research  institutions  and 
CDC  during  various  phases  of  the 
project.  Provide  in  an  appendix,  letters 
of  support  from  all  key  participating 
organizations  which  clearly  indicate 
their  commitment  to  participate  as 
described  in  the  operational  plan. 
Collaboration  with  experts  and 
organizations  that  have  expertise  in 
genital  herpes  education,  counseling, 
and  advocacy  is  encouraged. 

8.  Describe  proposed  procedures  for 
adequate  protection  of  human  subjects. 
Describe  how  women  and  racial  and 
ethnic  minorities  are  appropriately 
represented  in  the  proposed  research. 

9.  Provide  a  line-item  budget  and  an 
accompanjring  detailed  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  goals  of  this  program.  Include  a 
detailed  first  year's  budget  for  the 
cooperative  agreement  with  future 
annual  projections,  if  relevant 

G.  Submisrion  and  Deadline 

Letter  of  Intent  (LOI) 

A  letter  of  intent  to  apply  is  requested 
but  not  required  from  potential 
apphcants.  Your  letter  of  intent  should 
include  the  following  information: 
annoimcement  number  99115;  name 
and  address  of  institution;  name, 
address,  and  telephone  number  of 
contact  person;  and  specific  objectives 
to  be  addressed  by  the  proposed  project. 
The  letter  of  intent  must  be  postmarked 
on  or  before  June  25, 1999,  to:  Sharron 
Orum,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annovmcement  99115.  Centers  for 
,  Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Rd.,  Room  3000, 
Atianta,  GA  30341. 

Application 

Applicants  should  follow  the  PHS- 
398  (Rev.  4/97)  and  Errata  sheet.  Forms 
are  in  the  application  kit.  On  or  before 
July  25, 1999,  submit  the  application  to: 
Sharron  Orum,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 


Announcement  99115,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Rd.,  Room  3000, 
Atlanta,  GA  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
deadline  date  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmari^s  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
that  do  not  meet  these  criteria  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  rettimed  to  the 
applicant. 

H.  Evaluation  Criteria 

Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review;  CDC  will 
withdraw  irom  further  consideration 
applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator  or  program 
director  and  the  official  signing  for  the 
applicant  organization.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  by  a  dual 
review  process.  Awards  will  be  made 
based  on  priority  score  by  Peer  Review, 
programmatic  priorities  and  needs  as 
determined  by  a  secondary  review 
panel,  and  the  availability  of  funds. 

1.  The  first  review  will  be  a  peer 
review  of  all  applications.  Evaluation 
factors  will  be: 

a.  The  background  of  the  proposal,  e.g.,  the 
basis  for  the  present  proposal,  a  critical 
evaluation  of  existing  knowledge,  and  the 
specific  knowledge  gaps  that  the  appUcant 
intends  to  fill. 

b.  The  specific  aims  of  the  research  project, 
i.e.,  the  objectives  and  the  hypothesis  to  be 
tested. 

c.  The  originahty  of  the  proposed  research 
bom  a  scientific  or  technical  standpoint, 
including  the  adequacy  of  the  theoretical  and 
conceptual  framework. 

d.  The  adequacy  of  the  proposed  research 
design,  approaches,  and  methodology  to 
carry  out  the  research,  including  quality 
assurance  procedures  and  plans  for  data 
management  and  statistical  analyses,  and 
evaluation. 

e.  The  extent  to  which  the  study 
population  included  men,  racial  and  ethnic 
minorities,  and  young  adults,  i.e.,  age  18-24. 

f.  The  extent  to  which  the  research  findings 
are  likely  to  lead  to  new  policies  and 
recommendations  by  advisory  groups  or 
feasible,  cost-effective  interventions. 

g.  Qualifications,  adequacy,  and 
appropriateness  of  the  interdisciplinary 
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research  team  to  accomplish  proposed 
activities.  The  extent  to  which  the  research 
team  includes  expertise  in  genital  herpes 
research,  behavioral  and  social  sciences, 
health  services  research,  health  economics, 
epidemiology,  biostatistics,  and  laboratory 
sciences  as  appropriate  for  the  proposed 
project. 

h.  The  degree  of  commitment  and 
cooperation  of  proposed  collaborators  and 
participating  organizations,  as  evidenced  by 
letters  detailing  the  nature  and  extent  of  the 
involvement. 

i.  Capacity  to  carry  out  the  project, 
including  adequacy  of  existing  and  proposed 
facilities  and  resources. 

j.  Inclusion  of  Women  and  Racial  and 
Ethnic  Minorities  in  Research:  The  degree  to 
which  the  applicant  has  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the  inclusion  of 
both  sexes  and  raciaJ  and  ethnic  minority 
populations  for  appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the  design  of 
the  studykis  adequate  to  measure  differences 
when  warranted. 

(4)  A  statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with  communities 
and  recognition  of  mutual  benefits. 

k.  Human  subjects:  The  extent  to  which  the 
application  adequately  addresses  the 
requirements  of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

1.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research. 

2.  Tlie  second  review  will  be  conducted  by 
a  secondary  review  committee  of  Senior 
Federal  officials.  The  factors  to  be  considered 
will  include: 

a.  The  results  of  the  peer  review. 

b.  Geographic  distribution. 

c.  The  overall  match  between  the  proposal 
and  the  program  interests. 

d.  Overall  balance  among  the  four  major 
areas  of  interest:  (1)  the  behavioral  and 
psycho  social  impact  and  indirect  and 
intangible  costs  of  genital  herpes  infections; 

(2)  acceptability  of  screening  for  genital  HSV; 

(3)  correlates  of  infectivity  among 
asymptomatic  and  symptomatic  infected 
persons;  and  (4)  relative  risk  of  HSV 
transmission  from  asymptomatic  and 
symptomatic  infected  persons  to  sex 
partners. 

e.  Budgetary  considerations. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Progress  reports  semiannually; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialists  identified  in 


the  "Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1  Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7— Executive  Order  12372  Review 
AR-9 — Paperwork  Reduction  Act 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2000 
AR-1 2 — Lobbying  Restrictions 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  318  of  the  Public  Health  Service 
Act.  [42  U.S.C.  247c],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.978. 

K.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
may  be  downloaded  from  the  CDC 
Internet  home  page — http:// 
www.cdc.gov.  Click  on  "funding." 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Annoimcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Sharron  Orum,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Prociurement  and  Grants  OfBce. 
Annoimcement  99115.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341,  Telephone 
(770)488-2716.  E-mail  address: 
spo2@cdc.gov 

For  program  technical  assistance, 
contact:  Katherine  Stone,  Division  of 
STD  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mail 
Stop  E-02, 1600  Clifton  Road.  Atlanta. 
Georgia  30333,  Telephone  (404)  639- 
8183;  FAX  (404)  639-8610.  E-mail 
address:  kmsl@cdc.gov 

Dated:  May  12. 1999. 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc.  99-12438  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-1220] 

Draft  Civil  Money  Penalty  Reduction 
Policy  for  Small  Entities 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issmng  a  draft 
civil  money  penalty  reduction  policy  for 
small  entities  as  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  and  the 
Presidential  Memorandum  of  April  21, 

1995.  This  draft  policy  is  being  issued 
for  public  comment  only  and  wiU  not  be 
implemented  imtil  a  final  policy  is 
published  in  the  Federal  Register. 
DATES:  Written  conunents  on  the  draft 
policy  may  be  submitted  by  August  16, 
1999. 

ADDRESSES:  Submit  written  conmients 
on  the  draft  policy  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  policy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffirey  B.  Govemale.  Division  of 
Compliance  Policy  (HFC-230).  Office  of 
Regulatory  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-0411. 
FAX  301-827-0482. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Food  and  Drug  Administration 
(FDA)  is  issuing  a  draft  civil  money 
penalty  (CMP)  reduction  policy  for 
small  entities  (draft  penalty  reduction 
policy)  as  mandated  by  SBREFA  (Pub. 
L.  104-121)  and  the  Presidential 
Memorandum  of  April  21. 1995  (60  FR 
20621,  April  26, 1995). 

SBREFA  was  enacted  on  March  29, 

1996,  and  seeks  to  improve  the 
regulatory  climate  for  small  entities  by, 
among  other  things,  requiring  agencies 
to  establish  small  entity  penalty 
reduction  policies  as  follows: 

Sec.  223— Rights  of  Small  Entities  in 
Enforcement  Actions 

(a)  In  General — ^Each  agency  regulating  the 
activities  of  small  entities  shall  establish  a 
policy  *  *  *  to  provide  for  the  reduction, 
and  under  appropriate  circumstances  for  the 
waiver,  of  civil  penalties  for  violations  of  a 
statutory  or  regulatory  requirement  by  a 
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small  entity.  Under  appropriate 
circumstances,  an  agency  may  consider 
ability  to  pay  in  determining  penalty 
assessments  on  small  businesses. 

(b)  Conditions  and  Exclusions — Subject  to 
the  requirements  or  limitations  of  other 
statutes,  policies  or  programs  established  in 
this  section  shall  contain  conditions  or 
exclusions  which  may  include,  but  not  be 
limited  to — 

(1)  requiring  the  small  entity  to  correct  the 
violation  within  a  reasonable  correction 
period; 

(2)  limiting  the  applicability  to  violations 
discovered  through  participation  by  the  small 
entity  in  a  compliance  assistance  or  audit 
program  operated  or  supported  by  the  agency 
or  a  State; 

(3)  excluding  small  entities  that  have  been 
subject  to  multiple  enforcement  actions  by 
the  agency; 

(4)  excluding  violations  involving  willful 
or  criminal  conduct; 

(5)  excluding  violations  that  pose  serious 
health,  safety  or  environmental  threats;  and 

(6)  requiring  a  good  faith  effort  to  comply 
with  the  law. 

A  statement  entered  into  the 
Congressional  Record  (142 
Congressional  Record  S3242,  daily  ed. 
March  29, 1996)  after  enactment  of 
SBREFA  explains  that  agencies  have 
"flexibility  to  tailor  their  specific 
programs  to  their  missions  and 
charters"  and  instructs  agencies  "to 
develop  the  boimdaries  of  their  program 
and  the  specific  circumstances  for 
providing  for  a  waiver  or  reduction  of 
penalties"  (id.  at  S3244).  To  that  end, 
SBREFA  specifies  that  a  penalty 
reduction  policy  adopted  by  an  agency 
may  be  subject  to  the  requirements  or 
limitations  of  other  applicable  statutes. 
SBREFA  also  lists  six  possible 
exclusions  or  conditions  (see  section 
223  of  SBREFA  as  quoted  previously  in 
this  document)  that  an  agency  may 
incorporate  in  its  policy. 

This  draft  penalty  reduction  policy 
also  complies  with  the  Presidential 
Memorandiun  of  April  21, 1995,  which 
directs  agencies  to  implement  ihe  policy 
of  waiving  penalties  as  follows: 

1.  Authority  to  Waive  Penalties,  (a)  To  the 
extent  permitted  by  law,  each  agency  shall 
use  its  discretion  to  modify  the  penalties  for 
small  businesses  in  the  following  situations. 
Agencies  shall  exercise  their  enforcement 
discretion  to  waive  the  imposition  of  all  or 
a  portion  of  a  penalty  when  the  violation  is 
corrected  within  a  time  period  appropriate  to 
the  violation  in  question.  For  those  violations 
that  may  take  longer  to  correct  than  the 
period  set  by  the  agency,  the  agency  saall  use 
its  enforcement  discretion  to  waive  up  to  100 
percent  of  the  financial  penalties  if  the 
amounts  waived  are  used  to  bring  the  entity 
into  compliance.  The  provisions  in  paragraph 
1(a)  of  this  memorandum  shall  apply  only 
where  there  has  been  a  good  faith  effort  to 
comply  with  applicable  regulations  and  the 
violation  does  not  involve  criminal 
wrongdoing  or  significant  threat  to  health, 
safety,  or  the  environment. 


FDA  has  reviewed:  (1)  The  Federal 
statutes  it  enforces  which  authorize 
CMP's,  (2)  its  ciurent  practices  used  to 
assess  CMP's  on  small  entities,  and  (3) 
the  appropriate  conditions  and 
excliisions  for  a  penalty  reduction 
policy  for  small  entities  that  violate  the 
law.  On  the  basis  of  that  review,  FDA 
announces  its  draft  penalty  reduction 
poUcy  for  small  entities.  FDA  invites 
comments  on  this  draft  policy. 

FDA  currently  enforces  the  following 
amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.)  and  the 
Public  Health  Service  Act  (42  U.S.C). 
which  authorize  CMP's  under  the 
referenced  sections: 

Radiation  Control  for  Health  and 
Safety  Act  of  1968  (21  U.S.C.  360pp), 

Safe  Medical  Devices  Act  of  1990  (21 
U.S.C.  333(f)), 

Mammography  Quality  Standards  Act 
of  1992  (42  U.S.C.  263b(h)). 

National  Childhood  Vaccine  Injury 
Act  of  1986  (42  U.S.C.  262(d)(2)  and  42 
U.S.C.  300aa-28), 

Prescription  Drug  Marketing  Act  of 
1988  (21  U.S.C.  333(b)), 

Generic  Drug  Enforcement  Act  of 
1992  (21  U.S.C.  335b),  and 

Food  Quality  Protection  Act  of  1996 
(21  U.S.C.  333(f)). 

n.  Draft  QtU  Money  Penalty  Redaction 
Policy  for  Small  Entities 

The  FDA's  draft  policy  with  respect  to 
reducing  or  waiving  civil  money 
penalties  (CMP's)  against  a  small  entity 
is:  FDA  will  consider  on  a  case-by-case 
basis  whether  to  reduce  or  waive  CMP's 
against  a  small  entity.  In  determining 
whether  to  reduce  or  waive  CMP's 
against  a  specific  small  entity,  the 
following  considerations  will  apply: 

A.  Except  as  provided  in  paragraph  C 
below,  penalty  reduction  or  waiver  will 
not  be  available  for  any  small  entity  if: 

1.  The  small  entity  was  subject  to 
an  enforcement  action  (e.g.  seizure, 
injunction  or  prosecution)  by  FDA 
within  the  last  5  years,  and  is  still  under 
the  same  management; 

2.  Any  of  the  small  entity's 
violations  involved  willful  conduct; 

3.  The  small  entity  does  not  make 
a  good  faith  effort  to  comply  with  the 
law;  or 

4.  Any  of  the  small  entity's 
violations  pose  serious  health  or  safety 
threats. 

B.  In  considering  whether  FDA  will 
reduce  or  waive  a  CMP,  FDA  may 
consider: 

1.  The  egregiousness  of  the 
violations; 

2.  The  isolated  or  repeated  nature  of 
the  violations; 

3.  The  small  entity's  history  (if  any) 
of  violations; 


4.  The  amount  of  harm  caused  by 
the  violations; 

5.  The  degree  to  which  a  CMP  will 
deter  the  small  entity  or  others  from 
committing  future  violations; 

6.  The  extent  to  which  the  small 
entity  cooperated  during  the 
investigation; 

7.  Whether  the  small  entity 
corrected  the  violations  within  a 
reasonable  time  period; 

8.  Whether  the  small  entity  has 
engaged  in  subsequent  significant 
remedial  efforts  to  mitigate  the  effects  of 
the  violations  and  to  prevent  future 
violations; 

9.  Whether  the  small  entity 
voluntarily  reported  the  violations  to 
FDA  promptly  after  discovering  them; 
and 

10.  The  small  entity's  efforts  to 
determine  and  meet  its  legal  obligations. 

C.  FDA  may  also  consider  whether  to 
reduce  or  waive  a  CMP  against  a  small 
entity,  including  a  small  entity 
otherwise  excluded  from  this  draft 
policy  under  paragraph  A  above,  if  the 
small  entity  can  demonstrate  to  the 
FDA's  satisfaction  that  it  is  financially 
imable  to  pay  the  penalty,  immediately 
or  over  a  reasonable  period  of  time,  in 
whole  or  in  part 

D.  If  a  small  entity  corrects  the 
violative  conditions  within  a  reasonable 
time  period,  FDA  may  reduce  the 
amount  of  any  CMP  that  may  be 
imposed  for  the  violations,  up  to  the 
amount  spent  by  the  small  entity  for 
corrective  action.  FDA  may  take  into 
account  the  time  in  which  the  small 
entity  took  corrective  action  and  any 
difficulties  the  small  entity  encoimtered 
when  doing  so.  " 

Penalties  Eligible  for  Reduction 

The  draft  penalty  reduction  policy 
will  apply  to  judicial  and  administrative 
CMP's. 

Exclusions  From  the  Draft  Penalty 
Reduction  Policy 

The  draft  penalty  reduction  policy 
shall  not  apply  to  any  remedy  that  may 
be  sought  by  FDA  other  than  CMP's. 

SBREFA  also  permits  an  agency  to 
apply  penalty  reduction  to  violations 
discovered  through  a  small  entity's 
participation  in  a  compliance  assistance 
or  audit  program  operated  or  supported 
by  the  agency  or  state.  Although  various 
imits  within  FDA  provide  regulatory 
guidance  to  small  entities,  FDA  does  not 
operate  a  formal  compliance  assistance 
or  audit  program.  Because  FDA  does  not 
have  a  compliance  program  of  the  type 
described  in  SBREFA,  this  condition  is 
not  included  in  the  draft  penalty 
reduction  policy. 
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Both  SBREFA  and  the  Presidential 
Memorandum  exclude  violations  that 
pose  serious  environmental  threats  from 
the  penalty  reduction  policy.  Because 
FDA's  enforcement  efforts  generally 
focus  on  actions  that  affect  the  public 
health  and  safety,  but  not  the 
environment,  the  condition  is  not 
included  in  the  draft  penalty  reduction 
policy.  If  a  small  entity  is  eligible  for 
CMP  reduction,  but  has  obtained  an 
economic  benefit  from  the  violations 
such  that  it  may  have  obtained  an 
economic  advantage  over  its 
competitors,  FDA  may  seek  the  full 
amount  of  the  penalty.  FDA  retains  this 
discretion  to  ensure  that  small  entities 
that  comply  with  public  health  laws 
enforced  by  the  agency  are  not 
disadvantaged  by  those  who  have  not 
complied. 

FDA  has  determined  that  all  CMP's 
assessed  under  the  authority  of  the 
Generic  Drug  Enforcement  Act  (GDEA) 
should  be  excluded  from  the  draft 
penalty  reduction  policy.  Under  GDEA, 
CMP's  may  be  assessed  for  a  variety  of 
intentional  or  "knowing"  conduct 
related  to  abbreviated  new  drug 
applications  (21  U.S.C.  335b(a)).  Also, 
GDEA  permits  CMP's  for  debarred 
individuals  who  provide  services  in  any 
capacity  to  persons  who  have  approved 
or  pending  drug  product  applications 
(id).  Because  of  the  level  of  scientist 
required  to  assess  a  CMP  under  GDEA, 
FDA  believes  it  is  not  appropriate  to 
consider  reduction  or  waiver  of 
penalties  in  such  cases. 

The  National  Childhood  Vaccine 
Injury  Act  (NCVIA)  also  has  a  provision 
for  CMP,  for  which  intentional  or 
knowing  conduct  is  a  requirement  for 
assessment  of  penalties.  Section  2128(b) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300aa-28)  states  that  a  CMP  may 
be  assessed  when  a  vaccine 
manufactiuer  intentionally  destroys, 
alters,  falsifies,  or  conceals  records 
associated  with  the  manufacture  of 
vaccines.  Accordingly,  FDA  believes  it 
is  not  appropriate  to  consider  reduction 
or  waiver  of  CMP  in  cases  involving  this 
provision  of  the  NCVIA. 

Definition  of  "Small  Entity" 

Section  211(1)  of  SBREFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  in  section  601  of  the  United 
States  Code  (5  U.S.C.  601).  Section  601 
defines  "small  entity"  as  "small 
business,"  "small  organization"  and 
"small  governmental  jurisdiction." 

Under  section  601(3)  of  5  U.S.C,  a 
"small  business"  has  the  same  meaning 
ar"small  business  concern"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632(a)),  unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 


Administration  (SBA)  and  after 
opportunity  for  public  comment, 
establishes  its  own  definition. 

Section  632(a)(1)  of  15  U.S.C.  defines 
a  "small  business  concern"  as  an 
enterprise  "which  is  independently 
owned  and  operated  and  which  is  not 
dominant  in  its  field  of  operation"  (15 
U.S.C.  632(a)(1)).  The  SBA  has  further 
defined  "small  business  concern"  for  a 
number  of  specific  industries  based  on 
the  sizes  of  the  enterprises  and  their 
affiliations  (see  13  CFR  part  121  and  the 
SBA  Table  of  Size  Standards). 

When  SBA  determines  whether  an 
enterprise  is  a  small  business,  it 
generally  counts  the  enterprise's 
affiliations  (see  13  CFR  121.103).  Family 
enterprises  or  enterprises  in  which  the 
same  individual  or  individuals  have  a 
controlling  interest  are  aggregated  for 
this  purpose.  If  the  aggregate  total  of  the 
affiliated  enterprises  exceeds  the  size 
requirement  for  small  businesses,  none 
of  the  affiliated  enterprises  is 
considered  a  small  business. 

Federal  law  defines  "small 
organization"  as  a  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  not  dominant 
in  its  field  (5  U.S.C.  601(4)).  The  U.S. 
Code  defines  a  "small  governmental 
jurisdiction"  as  a  governmental  entity 
with  a  population  of  less  than  50,000  (5 
U.S.C.  601(5)).  The  definitions  of  "small 
organization"  and  "small  governmental 
jurisdiction"  may  be  changed  by 
agencies  after  an  opportunity  for  public 
comment.  The  small  business 
definitions  within  the  nutritional  food 
labeling  exemptions  (21  CFR  101.9(j) 
and  101.36(h))  are  not  applicable  to 
CMP's. 

m.  Regulatory  Requirements 

FDA  is  announcing  a  draft  penalty 
reduction  policy  as  required  by 
SBREFA.  As  a  general  statement  of 
policy,  the  Administrative  Procedure 
Act  does  not  require  that  FDA  publish 
this  draft  policy  for  notice  and 
comment.  However,  under  the  Good 
Guidance  Practices  published  in  the 
Federal  Register  of  February  27, 1997 
(62  FR  8961),  FDA  is  providing 
interested  parties,  particularly  small 
entities,  with  an  opportunity  to 
comment  on  the  draft  penalty  reduction 
policy.  This  draft  policy  is  being  issued 
for  public  comment  only  and  w^l  not  be 
implemented  until  a  final  policy  is 
published  in  the  Federal  Register. 

This  guidance  dociunent  represents 
the  agency's  current  thinking  on  the 
draft  CMP  reduction  policy  for  small 
entitles.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 


requirements  of  the  applicable  statute, 
regulations,  or  both. 

IV.  Request  for  Comments 

Interested  persons  may,  on  or  before 
August  16, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  docimient 
entitled  "Draft  Civil  Money  Penalty 
Reduction  Policy  for  Small  Entities." 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identffied  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Although  all  received 
comments  will  be  considered  by  FDA  in 
formulating  the  final  penalty  reduction 
policy,  the  agency  is  not  obligated  to 
respond  to  each  comment.  The  agency 
will  make  changes  to  the  draft  penalty 
reduction  policy,  as  appropriate.  Copies 
of  the  draft  policy  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

A  copy  of  the  draft  policy  may  also  be 
downloaded  to  a  personal  computer 
with  access  to  the  World  Wide  Web 
(WWW).  The  Office  of  Regulatory 
Affairs  (ORA)  home  page  includes  the 
draft  policy  and  may  be  accessed  at 
"http://v\rww.fda.gov/ora".  The  draft 
policy  will  be  available  imder 
"Compliance  References." 

Dated:  May  11,1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12390  Filed  5-17-99;  8:45  am] 

BILLING  CODE  41«M>1-F 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  9eE-0789] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lotemax™  and  Alrex''^ 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lotemax'"^  and  Alrex""^  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
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Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  conmients  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  RoQkville, 
MD  20852. 

FOB  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  OfBce  of  Health  Afeirs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPt^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hmnan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtll  tiie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  detnmination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  ^ 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Lotemax''^  and 
Alrex^M  (loteprednol  etabonate). 
Lotemaxi^  is  indicated  for  the 
treatment  of  steroid  responsive 
inflammatory  conditions  of  the 
palpebral  and  bulbar  conjunctiva, 
conmea  and  anterior  segment  of  the 
globe  such  as  allergic  conjunctivitis, 
acne  rosacea,  superficial  punctate 
keratitis,  herpes  zoster  keratitis,  iritis, 
cyclitis,  selective  infective 
conjimctivitides,  when  the  inherent 
hazard  of  steroid  use  is  accepted  to 


obtain  an  advisable  dimunition  in 
edema  and  inflanmiation.  Alrex'rM  is 
indicated  for  the  temporary  relief  of  the 
signs  and  symptoms  of  seasonal  allergic 
conjimctivitis.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Lotemax^M  and  Alrex"™ 
(U.S.  Patent  No.  4,996.335)  firom 
Nicholas  S.  Bodor,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  December  16, 1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undeigone  a  regulatory  review  period 
and  that  the  approval  of  Lotemax""^  &nd 
Alrex^M  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
LotemaxTM  and  Alrex^M  ig  3,092  days. 
Of  this  time,  2,017  days  ocaured  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,075  dajrs 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  September  22, 
1989.  The  applicant  claims  January  2, 
1989,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  September  22, 
1989,  which  was  30  days  after  FDA 
receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  March  31, 1995.  The 
applicant  claims  March  29, 1995,  as  the 
date  the  new  drug  application  (NDA)  for 
Lotemax^^  and  Miex^  (NDA  20-583) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-583  was 
submitted  on  March  31, 1995. 

3.  The  date  the  application  was 
approved:  March  9, 1998.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-583  was  approved  on  March  9, 1998. 

This  detennmation  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,284  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 


on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
mjist  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  die  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9   * 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4, 1999. 

Thomas  ).  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

(FR  Doc.  99-12392  Filed  5-17-99;  8:45  am] 
■UJNQ  CODE  41W-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Subcommlttae  of  the  Biological 
Raaponaa  Modffiors  AdvteKy 
Committaa;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Subcommittee  of 
the  Biological  Response  Modifiers 
Advisory  Committee. 

Genera]  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jujie  3, 1999,  8:30  a.m.  to  6 
p.m.,  and  Jime  4, 1999,  8  a.m.  to  3  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  Nfl). 

Contact  Person:  Gail  M.  Dapolito  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  {HFM-71), 
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Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301^27-0314,  or  FDA  Advisory 
Conunittee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  3  and  4, 1999,  the 
Xenotransplantation  Subcommittee  will 
discuss  the  following  public  health 
issues  concerning  porcine 
xenotransplantation:  (1)  Update  of 
scientific  data  concerning  porcine 
endogenous  retrovirus,  (2)  update  of 
patient  monitoring  and  screening  data 
concerning  patients  who  have  received 
a  porcine  xenograft,  (3)  update  on  FDA 
xenotransplantation  policy 
development,  and  (4]  proposals  for  solid 
organ  xenotransplantation. 

Procedure:  Interested  persons  may 
,  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  27, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  to  9:15  a.m.  and  5:30  p.m.  to  6  p.m. 
on  June  3, 1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  May  20, 1999,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  12, 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  99-12519  Filed  5-13-99;  4:24  pm] 

BILLING  CODE  4160-bl-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

FDA  225-99-4000] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  U.S.  Army 
Medical  Research  and  Material 
Command 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  U.S.  Army  Medical  Research  and 
Material  Command.  The  purpose  of  the 
MOU  is  to  define  responsibilities  during 
the  research,  development,  and  pre- 
marketing acquisition  of  medical 
material  for  military  applications. 

DATES:  The  agreement  became  effective 
November  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  M.  Solomon,  Office  of 
Regulatory  Affairs  (HFC-240),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
0386. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108  (c), 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  this  MOU. 

Dated:  May  11, 1999. 
WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

BNJJNG  COOE  4160-01-F 
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225-99-4000 


MEMORANDUM*  OF  UNDERSTANDING 

BETWEEN 

THE  U.S.  ARMY  MEDICAL  RESEARCH  AND  MATERIEL  COMMAND 

AND 
THE  FOOD  AND  DRUG  ADMINISTRATION 

SUBJECT:   Quality  Assurance  Support  for  Medical  Materiel  Having 
Military  Application 


1.  Purpose.   This  Memorandum  of  Understanding  (MOU)  formalizes 
the  relationship  and  defines  the  responsibilities  of  the  U  S 
Army  Medical  Research  and  Materiel  Command  (USAMRMC)  and  the  Food 
and  Drug  Administration  (FDA)  to  each  other  during  the  research, 
development,  and  pre-marketing  acquisition  of  medical  materiel 
for  military  application. 

2.  Background.   The  USAMRMC  mission  of  research,  development, 
testing,  and  evaluation  of  medical  materiel  for  military 
application,  to  include  drugs,  biological  products,  protective 
cosmetics,  and  medical  devices,  requires  significant  interface 
with  contractors  to  assure  a  reliable,  safe  product.   The  FDA 
mission  of  regulation,  inspection,  and  oversight  to  insure  that 
quality  products  are  provided  presents  a  unique  opportunity  for 
the  FDA  to  assist  USAMRMC  in  developing  quality  medical  materiel. 

3.  Scope.   The  MOU  is  limited  to  quality  assurance  support  by 
the  FDA  for  USAMRMC  Advanced  Development  (6.4)  and  Engineering 
Development  (6.5).  Medical  materiel,  for  the  purpose  of  this 
MOU,  includes  drugs,  biological  products,  protective  cosmetics, 
and  medical  devices. 

4.  Responsibilities. 

a.   The  U.S.  Army  Medical  Research  and  Materiel  Command  will: 

(1)  Involve  the  FDA  at  the  earliest  practicable  stages 
of  materiel  development. 

(2)  Provide  the  FDA  with  an  annual  five  year  projected 
milestone  schedule  of  developmental  items. 

(3)  Seek  FDA  advice  regarding  contractor  suitability 
prior  to  awarding  contracts  for  development  of  prototypes  and 
pre-production  products  under  consideration  for  Department  of 
Defense  (DOD)  application. 
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(4)  Seek  FDA  advice  in  the  review  of  draft  product 
specifications  and  other  documents  to  help  identify  and  resolve 
at  the  earliest  possible  time  potential  regulatory  and/or  quality 
assurance  issues. 

(5)  Retain  final  authority  in  selection  of  contractors 
for  materiel  development  contracts. 

(6)  Provide  advance  notice  when  naming  FDA  as  the 
Government  Accepting  Authority  for  materiel  under  a  USAMRMC 
contract . 

b.   The  Food  and  Drug  Administration  will: 

(1)  Upon  request,  provide  pre-award  evaluations  of 
prospective  contractors  for  prototype  development  and 
preproduction  product  contracts. 

(2)  Upon  request,  provide  review  of  draft  product 
specifications  and  other  documents. 

(3)  Upon  request,  act  as  the  Government  Accepting 
Authority  for  USAMRMC  medical  materiel  contracts.   This  will 
include  signatory  authority  for  Materiel  Inspection  and  Receiving 
Reports  (DD  Form  250) .   The  FDA  reserves  the  right  to  not  act  as 
the  accepting  authority  when  the  FDA  has  not  had  the  opportunity 
to  provide  a  pre-award  evaluation  prior  to  award  of  the  contract, 
or  when  USAMRMC  s  choice  of  contractor  has  been  evaluated  by  FDA 
and  found  not  acceptable. 

(4)  Use  the  applicable  requirements  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended,  and  regulations  promulgated 
thereunder  as  the  quality  standard  for  determining  contractor  and 
product  acceptability.   Other  requirements  deemed  essential,  due 
to  the  military  uniqueness  of  an  acquisition,  will  be  specified 
by  USAMRMC. 

(5)  Determine  the  amount  and  nature  of  work  it  will 
perform  to  fulfill  its  responsibilities  under  this  MOU. 

5.   Administration. 


a.  This  agreement  will  become  effective  upon  final  signature 
and  will  remain  in  effect  for  six  (6)  years. 

b.  The  agreement  will  be  reviewed  every  two  (2)  years  on  the 
last  signature  anniversary  date,  to  ensure  adequacy  and  currency; 
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however,  it  may  be  amended  by  mutual  consent  at  any  time. 

c.  The  agreement  may  be  unilaterally  terminated  by  providina 
the  other  party  with  180  days  written  notice  of  intent. 

d.  Resources  required  to  support  this  MOU,  to  include  travel 
and  per  diem  costs,  will  be  provided  by  the  performing  party. 

e.  Points  of  contact. 

(1)  USAMRMC  -  Mailing  Address:   U.S.  Army  Medical 
Research  and  Materiel  Command,  ATTN:  MCMR-RCQ,  504  Scott  Street 
Ft.  Detrick,  MD  21702-5012.   Telephone:   301-619-2165.    ''"®^''' 

(2)  FDA  -  Mailing  Address:   U.S.  Food  and  Drug 
Administration,  Medical  Products  Quality  Assurance  Staff  (HFC- 
240)  12720  Twinbrook  Parkway,  Suite  400,  Rockville,  MD  20857 
Telephone:   301-827-0390,  ATTN:  Director,  Medical  Products 
Quality  Assurance  Staff. 


&- 


Parker 
General,  MC 
Commanding 

U.S.  Army  Medical  Research  and 
Materiel  Command 


RONALD  G.  CHEBEMORE        ~ 
Associate  Commissioner  for 
Regulatory  Affairs 
Food  and  Drug  Administration 


DATE 


OCT  -9696 


DATE 


IFR  Doc.  99-12397  Filed  5-17-99;  8:45  am] 
BILLING  CODE  4160-01-C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Csntar  for  Scientific  Revlmv;  Closed 
Meetings 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  \9,\999. 

Time:  1  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  SpeL'al  Emphasis  Panel. 

Date:  May  20. 1999. 

Time:  10:00  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4182. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS). 


Dated:  May  11.1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12430  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Special  Emphasis  Panel,  May 
17,  1999,  8  a.m.  to  May  18, 1999  5  p.m.. 
Holiday  Inn  Bethesda,  8120  Wisconsin 
Avenue,  Bethesda,  MD,  20814  which 
was  published  in  the  Federal  Register 
on  April  29.  1999.  64  FR  23088. 

The  meeting  will  be  held  on  June  23, 
8  a.m.-June  24,  1999,  5  p.m.,  at  the 
Holiday  Inn-Gaitherburg,  2  Montgomery 
Village  Avenue.  Gaithersburg,  MD, 
20879.  The  meeting  is  closed  to  the 
public. 

Dated:May  11, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12424  Filed  5-17-99;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Institutes  of  Healtfi 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Small 
Grants  Program  for  Behavioral  Research  in 
Cancer  Control. 

Itote.Junel5, 1999. 

Time:  8:30  am  to  5  pm. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Wilna  A.  Woods,  Deputy 
Chief,  Special  Review,  Referral  and  Research 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Rockville,  MD  20852,  (301)  496- 
7903. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  11, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-12425  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Natlonai  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Novel 
Technologies  for  Non-Invasive  Detection, 
Diagnosis,  and  Treatment  of  Cancer  (Section 
2 — Hardware). 

Date:  June  21-22, 1999. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  CM.  Kerwin,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-630,  301/496- 
7421. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  May  11, 1999. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

[FR  Doc.  99-12426  Filed  5-17-99;  8:45  am) 

HLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaUorwl  InstitutM  of  HMlth 

NaUoiMl  Cancer  Instttut*;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
G — Education. 

iJote:  June  21-23, 1999. 

Time:  10  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  tan— Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Harvey  Stein,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Divisjon  of  Extramural  Activities, 
National  Cancer  Institute,  National  tastitutes 
of  Health,  6130  Executive  Boulevard, 
Rockville,  MD  20892,  301-496-7481. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  May  11, 1999. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  99-12427  Filed  5-17-99;  8:45  am) 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Heart,  Lung,  and  Blood 
Inetituta;  Notice  of  Cloeed  Meetinga 

Pursuant  to  section  10{d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b{c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  fastitute  Special  Emphasis  Panel, 
Iron  Overload  and  Hereditary 
Hemochromatosis  Study — Field  Center(s). 

Dote;  June  7, 1999. 

Time:  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  tan  Chevy  Chase,  5520 
Wisconsta  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Diane  M.  Reid,  Scientific 
Review  Admtaistrator,  NIH,  NHLBI,  DEA, 
Two  Rockledge  Center,  6701  Rockledge 
Drive.  Room  7182,  Bethesda,  MD  20892- 
7924,  (301  435-0277. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  tastitute  Special  Emphasis  Panel, 
Iron  Overload  and  Hereditary 
Hemochromatosis  Study — Central 
Laboratory. 

Date:  June  8. 1999. 

Time:  8:  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contocf  Person:  Diane  M.  Reid,  Scientific 
Review  Administrator,  NIH,  NHLBI,  DEA, 
Two  Rockledge  Center,  6701  Rockledge 
Drive,  Room  7182,  Bethesda,  MD  20892- 
7924.  (301)  435-0277. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  tastitute  Special  Emphasis  Panel. 
Iron  Overload  and  Hereditary 
Hemochromatosis  Study — Coordinating 
Center. 

Date;  June  8. 1999. 

Time:  11  a.m.  to  1  p.m. 


Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  tan  Chevy  Chase.  5520 
Wisconsta  Avenue,  Chevy  Chase,  MD  20815." 

Contact  Person:  Diane  M.  Reid,  Scientific 
Review  Administrator,  NIH,  NHLBI,  DEA. 
Two  Rockledge  Center,  6701  Rockledge 
Drive,  Room  7182,  Bethesda,  MD  20892- 
7924.  (301)  435-0277. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  tastitute  Special  Emphasis  Panel, 
Mentored  Patient-Oriented  Research  Career 
Development  Award  and  Midcareer 
tavestigator  Award  ta  Patient-Oriented 
Researdi. 

Dote;  June  9-10, 1999. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  tan  Chevy  Chase,  5520 
Wisconsta  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Diane  M.  Reid,  Scientific 
Review  Administrator,  NIH,  NHLBI,  DEA, 
Two  Rockledge  Center,  6701  Rockledge 
Drive.  Room  7182.  Bethesda,  MD  20892- 
7924,  (301)  435-0277. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Disease  and 
Resources  Research,  National  tastitutes  of 
Health,  HHS) 

Dated:  May  11.1999. 
LaVame  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  9»-12428  Filed  5-17-99;  8:45  am] 
HLLMQ  COOC  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutea  of  Heeltti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disciissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Phenotypic  Characterization  of  Sleep  m 
Mice. 

Date:  June  7-8, 1999. 
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Time:  6  pm  to  10  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton.  620  Perry 
Parkway,  Gaithersburg.  MD  20877. 

Contact  Person:  Anthony  M.  Coelho, 
Leader.  Clinical  Studies  SRC,  NTH,  NHLBI. 
DEA,  Rockledge  Center  11.  6701  Rockledge 
Drive.  Room  7194,  Bethesda,  MD  20892- 
7924,(301)435-0288. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Early  Access  to  Defibrillation  for  Victims  of 
Out  of  Hospital  Cardiac  Arrest. 

Dote:  June  9, 1999. 

Time:  9  am  to  1  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Louise  P.  Gorman, 
Scientific  Review  Administrator,  Review 
Branch,  NTH,  NHLBI,  Rockledge  Building  II, 
6701  Rockledge  Drive,  Suite  7180,  Bethesda, 
MD  20892-7924,  (301)  435-0270. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Specialized  Centers  of  Research  (SCOR)  in 
Ischemic  Heart  Disease. 

Dote;  June  9-11, 1999. 

Time:  7  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt — Arlington  at  Washington's 
Key  Bridge,  1325  Wilson  Boulevard. 
Arlington,  VA  22209-9990. 

Contact  Person:  S.  Charles  Selden, 
Scientific  Review  Administrator,  NIH/ 
NHLBI/DEA,  Rockledge  Center  II,  6701 
Rockledge  Drive,  Suite  7196,  Bethesda.  MD 
20892-7924,  301/435-0288. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Mentored  Clinical  Scientist  Development 
Awards  and  Independent  Scientist  Awards. 

Date;  June  15. 1999. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Eric  H.  Brown,  Scientific 
Review  Administrator,  NIH,  NHLBI,  DEA, 
Rockledge  Building  II,  6701  Rockledge  Drive, 
Suite  7204,  Bethesda.  MD  C  7956,  (301)  435- 
0299. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Airway  Remodeling  and  Repair  in  Asthma. 

Z30te;June  29-30, 1999. 

Time:  8:30  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications.  , 

Place:  Holiay  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Deborah  P.  Beebe,  Leader, 
Cardiology/Pulmonary  Scientific  Review 
'Group,  Rockledge  Center  II,  6701  Rockledge 
Drive,  Suite  7178,  Bethesda,  MD  20892-7924, 
301/435/0270. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 


and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  11,  1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12429  Filed  5-17-99;  8:45  am] 

BH.UNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Rodent  Production  Center. 

Date:  May  24,  1999. 

Time:  9:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS,  79  T.W.  Alexander  Drive, 
Building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-24.  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143, 
Superfund  Hazardous  Substances — ^Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 


Dated:  May  11, 1999. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12422  Filed  5-17-99;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  Institutes  of  Health 

National  institute  of  Nursing  Research; 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
NINR  Mentored  Research  Scientist 
Development  Award  for  Minority 
Investigators  (KOI). 

Dote;  June  23, 1999. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Iiui  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  J.  Stephens-Frazier, 
Scientific  Review  Administrator,  National 
Institute  of  Nursing  Research,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32,  Bethesda.  MD  20892,  (301)  594- 
5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  11, 1999. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12423  Filed  5-17-99;  8:45  am] 

BILLING  CODE  4140-01-M 


bEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Ciinical  Center;  Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


imwarrai 


BILUNGCOO 


Federal  Register /Vol.  64,  No.  95 /Tuesday.  May  18,  1999  /  Notices 


26995 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  The 
Board  of  Scientific  Coimselors  of  the 
Warren  Grant  Magniison  Clinical 
Center. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  Tide  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
Clinical  Center,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  woidd  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  The  Board  of 
Scientific  Counselors  of  the  Wairen  Grant 
Magnuson  Clinical  Center. 

Date:  June  21-22, 1999. 

Time:  8:30  am  to  5  pm. 
,    Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  to  individual  investigators. 

Place:  National  Institutes  of  Health. 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Contact  Person:  David  K.  Henderson, 
Deputy  Director  for  Clinical  Care.  Office  of 
the  Director,  Clinical  Center,  National 
Institutes  of  Health,  Building  10,  Room 
2C146,  Bethesda,  MD  20892.  301/402-0244. 

Dated:  May  11, 1999. 

UVerae  Y.  Stringfield, 

Committee  Management  Officer,  NationcI 
Institutes  of  Health. 

[FR  Doc.  99-12431  Filed  5-17-99;  8:45  am] 
nUJNO  CODE  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
ActlvHies:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  wiU  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Persistent  Effects  of  Treatment  in 
Cuyahoga  County,  Ohio-^ew 

The  Center  for  Substance  Abuse 
Treatment  (CSAT)  is  undertaldng  a 
major  initiative  to  study  the  long-term 
course  of  substance  abuse  within  the 
context  of  receipt  of  substance  abuse 
treatment.  It  has  often  been  observed 
that  success  in  treating  substance  abuse 
may  require  multiple  episodes  of 
treatment.  The  Persistent  Effects  of 
Treatment  Studies  (PETS)  will  be  a 
family  of  studies  structured  to  provide 
data  on  a  wide  range  of  popidations  and 
treatment  approaches  over  a  three-year 
period  following  admission  to  a 
substance  abuse  treatment  program  in  a 
community  setting.  The  family  of 
studies  will  be  built  on  existing  studies 
currently  being  conducted  by  other 


organizations  (including  Federal,  State, 
and  local  governments)  in  order  to 
minimize  costs  and  response  burden. 
Collectively,  the  PETS  studies  are 
expected  to  provide  valuable  insights 
into  the  factors  that  lead  to  long-term 
success  in  treatment  of  substance  abuse. 

Persistent  Effects  of  Treatment  in 
Cuyahoga  County,  Ohio,  is  the  first  of 
these  studies.  Under  the  aegis  of  an 
existing,  CSAT-funded,  Target  CiUes 
cooperative  agreement,  the  county  has 
built  a  strong  substance  abuse  treatment 
information  capability  including 
standardized  client  intake  assessment 
using  the  computerized  Central  Intake 
Assessment  Instrument  (CIAI-C),  sound 
and  comprehensive  treatment 
information  systems,  and  ongoing  client 
follow-up  at  6-  and  12-month8  after 
treatment.  This  proposed  project  will 
build  upon  this  foundation  by 
conducting  additional  interviews  at  24, 
30,  and  36  months  after  treatment 
admission  using  the  computerized 
CIAI-C  Followup  version.  At  month  36, 
additional  information  needed  to 
construct  a  natural  history  of  substance 
\ise,  treatment,  criminal  justice 
involvement,  and  employment  for  each 
subject  ov«  the  previous  4-year  period 
wUl  be  collected. 

The  estimated  response  biuden  over 
the  three-year  period  of  approval  is 
simimarized  below. 


CIAI-C  Followup  Interview:  24.  30  and  36  months  . 

CIAI-C  Followup  Interview:  30  and  36  months 

Natural  History  Inten^lew  


Total 


3-year  average 


Number  of 
respondents 


806 

453 

1,259 


1,259 


Number  of 
responses/ 
respondent 


Average 

burden/ 

response 


1.5 
1.5 
1.0 


Total  burden 
hours 


3,627 
1,369 
1.038 


6^45 


2,062 


ingi 


^^eXunSST^fSri^^  '^'^^  ^*^-  ^^  ""^"^  ^"  "^'^  •^  24-month  inten^ew  conducted  under  Target  Cities  fund- 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  shoidd 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 


Dated:  May  12, 1999. 
Ridiard  Kopanda, 

ExecuUve  Officer,  SAMHSA. 

(FR  Doc.  99-12443  Filed  5-17-99;  8:45  am] 

BaUNO  CODE  4162-2fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Supplemental  Grant  Award  to  ttie  Farm 
Resource  Center  (FRC)  of  Cairo, 
Illinois  To  Continue  ttw  Mental  Health 
Outreach  to  Coal  Miners,  Farmers,  and 
Their  Families  Program 

agency:  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
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Mental  Health  Services  Administration 
(SAMHSA).  HHS 
ACTION:  Supplement  to  continue 
outreach  services  in  Illinois  and  West 
Virginia  and  to  expand  activities  into 
other  areas  of  West  Virginia  and  into 
western  Pennsylvania. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  approximately  $600,000  will 
be  available  in  FY  1999  to  the  Fanners 
Resource  Center  (FRC)  of  Cairo,  Illinois 
to  supplement  their  current  grant  award 
under  the  1997  announcement  Mental 
Health  Outreach  to  Coal  Miners, 
Farmers,  and  Their  Families.  Support 
will  be  provided  for  up  to  one  year.  The 
purpose  of  the  award  is  to  continue 
outreach  activities  that  ameliorate  stress 
associated  with  imemployment  in  rural 
commimities  and  to  increase  access  to, 
and  utilization  of,  mental  healm  and 
substance  abuse  services  for  coal 
miners,  fanners,  and  their  families  in 
Illinois  and  West  Virginia  and  to  expand 
activities  into  additional  areas  of  West 
Virginia  and  western  Pennsylvania.  This 
program  is  intended  to  address  the 
needs  of  adults  and  their  families  in 
rural  areas  who  have  or  may  be  at  risk 
for  developing  a  mental  illness  of 
substance  abuse  problem  as  well  as  their 
children  who  have  or  may  be  at  risk  for 
developing  emotional  or  other 
behavioral  problems.  CMHS  will  make 
the  awards  based  on  the 
recommendations  of  the  initial  review 
group  and  the  CMHS  National  Advisory 
Coimcil. 

This  is  not  a  request  for  applications. 
Eligibility  for  this  grant  award  is  limited 
to  the  currently  funded  Farm  Resource 
Center  (FRC)  of  Cairo,  Illinois.  The  FRC 
has  provided  mental  health  and 
substance  abuse  outreach  services  in 
rural  Illinois  and  parts  of  West  Virginia. 
FRC  has  provided  counseling  to  farmers, 
coal  miners  and  their  families,  created 
a  Statewide  hotline,  and  utilized 
outreach  coxmselors  to  work  with  rural 
families  in  their  homes  to  address 
problems  such  as  depression, 
alcoholism  and  domestic  violence.  The 
purpose  of  this  supplemental  award  is 
to  continue  outreach  activities  in 
Illinois  and  parts  of  West  Virginia  and 
western  Pennsylvania.  The 
supplemental  work  is  inextricably 
linked  to  the  cvirrent  activities  the  FRC 
is  performing  and  the  FRC  is  uniquely 
situated  to  provide  services  in  western 
Pennsylvania  and  West  Virginia  in 
addition  to  Illinois.  Therefore,  the  FRC 
is  the  only  organization  that  may 
appropriately  apply  for  this  supplement 
to  the  existing  award. 

Authority:  These  supplemental  awards 
will  be  made  under  the  authority  of  section 
520A  of  the  Public  Health  Service  Act,  as 


amended  (42  U.S.C.  290bb-32).  The  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
number  for  this  program  is  93.125. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Santo  (Buddy)  Ruiz,  Division  of 
Knowledge  Development  and  Systems 
Change,  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  5600 
Fishers  Lane,  Room  llC-22,  Rockville, 
Maryland  20857;  301-443-3653. 

Dated:  May  7.  1999. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  99-12398  Filed  5-17-99;  8:45  am] 

BILUNG  CODE  4162-20-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Council  to  be  held  in  June  1999. 

A  portion  of  the  meeting  will  be  open 
and  include  discussion  of  the  Center's 
National  Treatment  Plan,  policy  issues 
and  cunent  administrative,  legislative, 
and  program  developments.  Reports  to 
the  Coimcil  will  include  NPRM  on 
Opiod  Treatment  Accreditation, 
SAMHSA/CSAT  Communication 
Strategies,  Buprenorphine,  Co-occurring 
and  HIV/ AIDS  Subcommittees,  the 
Alliance  Project,  ONDCP  Media 
Campaign,  and  the  ACF  Report  on  Child 
Welfare. 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities  ^  please  notify  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of  a 
single  soiirce  grant  application. 
Therefore  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C. 
552b(c)(3),  (4).  and  (6)  and  5  U.S.C. 
App.  2,  section  10(d). 

A  siunmary  of  the  meeting  and  roster 
of  coimcil  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT, 
National  Advisory  Council,  Rockwall  II 
Building,  Suite  619.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone; 
(301) 443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 


name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Date:  June  11, 1999—8:30  a.m.-5 
p.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Type:  Closed:  June  11, 1999—8:30  a.m.-9 
a.m. 

Open:  Jane  11, 1999— 9:00  a.m.-S  p.m. 

Contact:  Marjorie  M.  Cashion,  Executive 
Secretary,  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

Dated:  May  12, 1999. 
Sandi  Stephens, 

Extramural  Activities  Team  Leader, 
Substance  Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  99-12399  Filed  5-17-99;  8:45  am) 
BHJJNG  CODE  4ie2-20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4441-N-25] 

Submission  for  0MB  Review:  Canvass 
of  Moving  to  Opportunity  Families 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  seeks  updated 
locating  and  states  information  on 
participants  in  the  Moving  to 
Opportunity  study  to  contact  them  for 
follow-up  studies.  The  proposed 
information  collection  requirement 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date;  June  17, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
0MB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
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forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afiected  by  the  proposal;  (7)  how 
hequently  information  submissions  will 


be  required;  (8)  an  estimate  of  the  total 
niunber  of  hovfs  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  firequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
nmnbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aathority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  U.S.C.  35,  as 
amended. 

Dated:  May  11, 1999. 
David  S.  Cristy, 

Director,  Information  Technology  Capital 
Planning  Staff. 

Title  of  Proposal:  Canvass  of  Moving 
to  Opportunity  Families. 


Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  2528-0189 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Department  of  Housing  and  Urban 
Development  seeks  updated  locating 
and  status  information  on  participants 
in  the  Moving  to  Opportunity  study  to 
contact  them  for  follow-up  studies. 
Form  Number:  None. 

Respondents:  Individuals  or 
households. 

Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Nunit>erof 
Respondents 


Frequency 
of  Response 


First  Canvass 

Second  Canvass 
Third  Canvass  .... 


Hours  per 
Response 


Burden 
Hours 


5931 
7557 
8295 


.18 
.17 
25 


1099 
1346 
2131 


Total  Estimated  Burden  Hours:  4,576. 

Status:  Reinstatement,  with  changes. 

Contort;  Joan  F.  Kraft,  HUD.  (202) 
708-4504  ext.  5734,  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Dated:  May  11, 1999. 

[FR  Doc.  99-12503  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERrOR 

Offica  of  the  Secretary 

Privacy  Act  of  1974;  Aa  Amended; 
Revtekma  to  an  Exiating  Syatam  of 
Recorda 

agency:  Office  of  the  Secretary,  U.S. 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-85,  "Payroll, 
Attendance,  Retirement,  and  Leave 
Records."  The  revisions  will  update  the 
number  of  the  system,  the  routine  uses 
of  records  maintained  in  the  system  and 
safeguards  statements,  and  the  address 
of  the  system  locations  and  system 
manager. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  May  18, 1999. 


FOR  FURTHER  MFORMATION  CONTACT: 
Chief,  FPPS  Program  Management 
Division,  National  Business  Center,  U.S. 
Department  of  the  Interior,  7301  West 
Mansfield  Avenue,  MS  D-2400.  Denver, 
CO  80235-2230. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  proposing 
to  amend  the  system  notice  for  OS-85, 
"PayroU,  Attendance.  Retirement,  and 
Leave  Records,"  to  update  the  niunber 
of  the  system  to  more  accurately  reflect 
its  Department-wide  scope,  to  update 
the  routine  uses  of  records  maintained 
in  the  system  statement  to  add  "budget 
programs"  to  the  hst  of  primary  internal 
uses  of  the  records,  to  update  the 
safeguards  statement  to  more  accurately 
describe  how  the  records  are 
maintained,  and  to  update  the  address 
of  the  system  locations  and  system 
manager  to  reflect  changes  that  have 
occiured  since  the  notice  was  last 
published.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Payroll,  Attendance,  Retirement,  and 
Leave  Records,"  OS-85,  system  notice 
in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sicca, 

Ofpce  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERiOR/DOI-85 

SYSTEM  name: 

Payroll,  Attendance,  Retirement,  and 
Leave  Records— Interior,  DOI-85. 


SYSTEM  location: 

(1)  FPPS  Program  Management 
Division,  National  Business  Center,  U.S. 
Department  of  the  Interior,  7301  West 
Mansfield  Avenue,  MS  D-2400,  Denver, 
CO  80235-2230. 

(2)  All  Departmental  offices  and 
locations  which  prepare  and  provide 
input  dociunents  and  information  for 
data  processing  and  administrative 
actions. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  All  employees  of  the  Department 
of  the  Interior. 

(2)  Employees  of  independent 
agencies,  councils,  and  commissions 
(which  are  supported,  administratively, 
by  the  Office  of  the  Secretary.) 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Employee  name,  Social  Security 
niunber,  and  organizational  code;  pay 
rate  and  grade,  retirement,  and  location 
data;  length  of  service;  pay,  leave,  time 
and  attendance,  allowances,  and  cost 
distribution  records;  deductions  for 
Medicare  or  PICA,  savings  bonds, 
FEGLI,  union  dues,  taxes,  allotments, 
quarters,  charities,  health  benefits. 
Thrift  Savings  Fund  contributions, 
awards,  shift  schedules,  pay 
differentials,  IRS  tax  lien  data, 
commercial  garnishments,  child  support 
and/or  alimony  wage  assignments;  and 
related  payroll  and  personnel  data.  Also 
included  is  information  on  debts  owed 
to  the  government  as  a  result  of 
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overpayment,  refunds  owed,  or  a  debt 
referred  for  collection  on  a  transferred 
employee.  The  payroll,  attendance, 
retirement,  and  leave  records  described 
in  this  notice  form  a  part  of  the 
information  contained  in  the 
Department's  integrated  Federal 
Personnel  Payroll  System  (FPPS). 
Personnel  records  contained  in  the 
system  are  covered  imder  the 
government  wide  system  of  records 
notice  published  by  the  Office  of 
Personnel  Management  (OPM/GOVT-1) 
and  the  Departmentwide  system  of 
records  notice,  "Interior  Personnel 
Records,"  DOI-79. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  5101,  et  seq;  31  U.S.C.  3512. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
for  fiscal  operations  for  payroll, 
attendance,  leave,  insurance,  tax, 
retirement,  budget,  and  cost  accounting 
programs;  and  to  prepare  related  reports 
to  other  Federal  agencies  including  the 
Department  of  the  Treasury  and  the 
Office  of  Personnel  Management. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  Department  of  the  Treasury 
for  preparation  of  payroll  (and  other) 
checks  and  electronic  funds  transfers  to 
Federal,  State,  and  local  government 
agencies,  non-governmental 
organizations,  and  individuals. 

(2)  To  the  Internal  Revenue  Service 
and  to  State,  local,  tribal  and  territorial 
governments  for  tax  purposes. 

(3)  To  the  Office  ot  Persormel 
Management  in  connection  with 
programs  administered  by  that  office. 

(4)  To  another  Federal  agency  to 
which  an  employee  has  transferred. 

(5)  To  the  Department  of  Justice,  or  to 
a  court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when:  (a)  One  of 
the  following  is  a  party  to  the 
proceeding  or  has  an  interest  in  the 
proceeding:  (1]  The  Department  or  any 
component  of  the  Department;  (2)  Any 
Departmental  employee  acting  in  his  or 
her  official  capacity;  (3)  Any 
Departmental  employee  acting  in  his  or 
her  individual  capacity  where  the 
Department  or  the  Department  of  Justice 
has  agreed  to  represent  the  employee;  or 
(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and  (b)  The  Department 
deems  the  disclosure  to  be:  (1)  Relevant 
and  necessary  to  the  proceeding;  and  (2) 
Compatible  with  the  purpose  for  which 
it  compiled  the  information. 


(6)  To  the  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation 
order  or  license,  when  the  Department 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  the 
statute,  rule,  regulation,  order  or  license. 

(7)  To  a  congressional  office  in 
response  to  an  inquiry  to  that  office  by 
the  individual  to  whom  the  record 
pertains. 

(8)  To  a  Federal  agency  which  has 
requested  information  relevant  or 
necessary  to  its  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant  or 
other  benefit. 

(9)  To  Federal,  State  or  local  agencies 
where  necessary  to  enable  the 
Department  of  the  Interior  to  obtain 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  or  the 
issuance  of  a  security  clearance, 
contract,  license,  grant  or  other  benefit. 

(10)  To  appropriate  Federal  and  State 
agencies  to  provide  required  reports 
including  data  on  unemplpyment 
insurance. 

(11)  To  the  Social  Security 
administration  to  report  FICA 
deductions. 

(12)  To  labor  unions  to  report  imion 
dues  deductions. 

(13)  To  insurance  carriers  to  repoil 
withholdings  for  health  insurance. 

(14)  To  charitable  institutions  to 
report  contributions. 

(15)  To  a  Federal  agency  for  the 
purpose  of  collecting  a  debt  owed  the 
Federal  government  through 
administrative  or  salary  offset. 

(16)  To  other  Federal  agencies 
conducting  computer  matching 
programs  to  help  eliminate  fraud  and 
abuse  and  to  detect  unauthorized 
overpayments  made  to  individuals. 

(17)  To  provide  addresses  obtained 
from  the  Internal  Revenue  Service  to 
debt  collection  agencies  for  purposes  of 
locating  a  debtor  to  collect  or 
compromise  a  Federal  claim  against  the 
debtor. 

(18)  With  respect  to  Bureau  of  Indian 
Affairs  employee  records,  to  a  Federal', 
State,  local  agency,  or  Indian  tribal 
group  or  any  establishment  or 
individual  diat  assumes  jurisdiction, 
either  by  contract  or  legal  transfer,  of 
any  program  vmder  the  control  of  the 
Bureau  of  Indian  Affairs. 

(19)  With  respect  to  Biireau  of 
Reclamation  employee  records,  to  non- 
Federal  auditors  under  contract  with  the 
Department  of  the  Interior  or  Energy  or 
water  user  and  other  organizations  with 
which  the  Bureau  of  Reclamation  has 
written  agreements  permitting  access  to 


financial  records  to  perform  financial 
audits. 

(20)  To  the  Federal  Retirement  Thrift 
Investment  Board  with  respect  to  Thrift 
Savings  Fund  contributions. 

(21)  To  disclose  debtor  information  to 
the  Internal  Revenue  Service,  or  to 
another  Federal  agency  or  its  contractor 
solely  to  aggregate  information  for  the 
Internal  Revenue  Service,  to  collect 
debts  owed  to  the  Federal  government 
through  the  offset  of  tax  refunds. 

(22)  To  disclose  the  names,  social 
security  numbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  quarterly 
earnings,  employer  identifying 
information,  and  State  of  hire  of 
employees  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services  for  the 
purposes  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibili^  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform 
Uw,  Pub.  L.  104-193  ). 

disclosure  to  consumer  reporting 
agencies: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
itom  this  system  to  consimier  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

policies  ano  practices  for  stormq, 
retrieving,  accessing  retaining,  ano 
disposinq  of  records  m  the  system: 

STORAGE: 

Records  are  medntained  in  manual, 
microfilm,  microfiche,  electronic, 
imaged  and  computer  printout  form. 
Current  records  are  stored  on  magnetic 
media  at  the  central  computer 
processing  center;  historic  records  are 
stored  on  magnetic  media  at  the  central 
computer  center.  Original  input 
dociunents  are  stored  in  standard  office 
filing  equipment  and/or  as  imaged 
documents  on  magnetic  media  at  all 
locations  which  prepare  and  provide 
input  documents  and  information  for 
data  processing. 

retrievabiltty: 

Records  are  retrieved  by  name,  Social 
Security  number,  and  organizational 
code. 

SAFEGUARDS: 

Access  to  all  records  in  the  system  is . 
limited  to  authorized  persoimel  whose 
official  duties  require  such  access. 


Office  officials  generally  have  access 
only  to  records  pertaining  to  employees 
of  their  offices.  Paper  or  micro  format 
records  are  maintained  in  locked  metal 
file  cabinets  in  secured  rooms. 
Electronic  records  are  maintained  with 
safeguards  meeting  the  security 
requirements  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

The  records  contained  in  this  system 
of  records  have  varying  retention 
periods  as  described  in  General  Records 
Schedule  2,  (which  you  can  find  at 
http://www.nara.gov),  issued  by  the 
Archivist  of  the  United  States,  and  are 
disposed  of  in  accordance  with  the 
National  Archives  and  Records 
Administration  Regidations,  36  CFR 
part  1228  et  seq. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  following  system  manager  is 
responsible  for  the  payroll  records 
contained  in  the  Department's 
integrated  Federal  Personnel  Payroll 
System  (FPPS).  Persoimel  records 
contained  in  the  system  fall  imder  the 
jurisdiction  of  the  Office  of  Personnel 
Management  as  prescribed  in  5  CFR  part 
253  and  5  CFR  part  297:  Chief,  FPPS 
Management  Division,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  7301  West  Mansfield  Avenue, 
Denver,  CO  80235-2230. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORDS  ACCESS  PROCEDURES: 

A  request  for  access  may  be  addressed 
to  the  System  Manager.  The  request 
must  be  in  writing,  signed  by  the 
requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORDS  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  the  records  are 
maintained,  official  personnel  records  of 
individuals  on  whom  the  records  are 
maintained,  supervisors,  timekeepers, 
previous  employers,  and  the  Internal 
Revenue  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-12446  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  an  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-76,  "Employee 
Experience,  Skills,  Performance, 
Training,  and  Career  Development 
Records."  The  revisions  will  update  4he 
name  and  niunber  of  the  system  and  the 
address  of  the  system  locations  and 
system  managers. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  May  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Team  Leader,  Executive  Resources  and 
Career  Management  Group,  Office  of 
Personnel  Policy,  U.S.  Department  of 
the  hiterior,  1849  C  Street  NW,  MS- 
5221  MIB,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  proposing 
to  amend  the  system  notice  for  OS-76, 
"Employee  Experience,  Skills, 
Performance,  Training,  and  Career 
Development  Records,"  to  update  the 
name  and  niunber  of  the  system  to  more 
acciuately  reflect  its  Department-wide 
scope,  and  to  update  the  address  of  the 
system  locations  and  system  managers 
to  reflect  changes  that  have  occiirred 
since  the  notice  was  last  published. 
Accordingly,  the  Department  of  the 
Interior  proposes  to  amend  the 
"Employee  Experience,  Skills, 
Performance,  Training,  and  Career 
Development  Records,"  OS-76,  system 
notice  in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR  /DOI-78 
SYSTEM  name: 

Employee  Training  and  Career 
Development  Records — Interior,  DOI — 
76. 

SYSTEM  location: 

(1)  Office  of  Personnel  Policy,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-5221  MIB,  Washington,  DC 
20240. 

(2)  Biu«au  personnel  offices: 

(a)  Bureau  of  Indian  Afikirs,  Division 
of  Personnel  Maaagement,  1951 


Constitution  Avenue  NW,  Washington, 
DC  20245. 

(b)  U.S.  Geological  Survey,  National 
Center,  12201  Sunrise  Valley  Drive. 
Reston,  VA  22092. 

(c)  U.S.  Fish  and  Wildlife  Service, 
Division  of  Personnel  Management  and 
Organization,  1849  C  Street  NW, 
Washington,  DC  20240. 

(d)  Bureau  of  Reclamation,  P.O.  Box 
25001,  Denver,  CO  80225. 

(e)  Bureau  of  Land  Management, 
Division  of  Personnel  (530),  1849  C 
Street  NW,  Washington,  DC  20240. 

(f)  National  Park  Service,  Division  of 
Personnel,  Branch  of  Labor  Management 
Relations,  1849  C  Street  NW, 
Washington,  DC  20240. 

(g)  MinM-als  Management  Service, 
Personnel  Division,  1110  Hemdon 
Parkway,  Hemdon,  VA  22070. 

(h)  Office  of  Sluice  Mining,  Division 
of  Personnel,  1951  Constitution  Avenue 
NW,  Washington,  DC  20245. 

(3)  For  Contracting  Officers'  Warrant 
System  records: 

(a)  Office  of  Acquisition  and  Property 
Management,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-5512 
MIB,  Washington,  DC  20240. 

(b)  Each  biureau's  central  contracting 
office.  (For  a  list  of  these,  contact  the 
Office  of  Acquisition  and  Property 
Management  or  consult  the  Department 
of  the  Interior's  Internet  site  at  http:// 
www.  doi  .gov/pam/acqsites.  html . ) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  employees  of  the  Department 
of  the  Interior. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee;  date  of  birth; 
Social  Security  number;  office  address 
and  phone  number;  service  computation 
date;  physical  limitations  or  interests 
which  might  affect  type  of  location  of 
assignment;  career  interests;  education 
history;  work  or  skills  experience; 
availability  for  geographic  relocation; 
outside  activities  including  membership 
in  professional  organizations;  listing  of 
special  qualifications;  licenses  and 
certificates  held;  listing  of  honors  and 
awards;  career  goals  and  objectives; 
training  completed;  annual  supervisory 
evaluation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302,  2951,  4118,  4308,  4506, 
3101;  43  U.S.C.  1457;  Reorganization 
Plan  3  of  1950;  E.O.  10561.  E.O.  12352. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 
(a)  By  bureau  officials  for  purposes  of 
review  in  connection  with  transfers. 
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promotions,  reassignments,  adverse 
actions,  disciplinary  actions,  and 
detennination  of  qualifications  of  an 
individual. 

(b)  By  bureau  officials  for  setting  out 
career  goals  and  objectives  for  an 
employee  and  for  docimienting 
attainment  of  these  targets. 

(c)  By  bureau  and  Departmental 
officials  in  monitoring  qualifications  for 
maintaining  a  Contracting  Officer's 
Warrant 

Disclosiires  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 

'  when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Etepartment  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosiue  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(2)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  a  violation  or 
potential  violation  of  a  statute,  rule, 
regulation,  order  or  license. 

(3)  To  a  congressional  office  in 
response  to  an  inquiry  an  individual  has 
made  to  the  congressional  office. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETREVING,  ACCC8SMG,  RETAMMG,  AND 
OSPOSUHQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  stored  in  file 
folders,  in  file  cabinets.  Electronic 
records  are  stored  on  disk,  tape  or  other 
appropriate  media. 

RETRIEVABNJTY: 

Records  are  retrieved  by  name  of 
individual. 

SAFEGUARDS: 

Access  to  records  is  limited  to 
authorizad  personnel.  Paper  records  are 
maintained  in  locked  file  cabinets. 
Electronic  records  are  maintained  with 
safeguards  meeting  minimum  security 
requirements  of  43  CFR  2.51. 

RETENT10K  AND  DISPOSAL: 

Records  are  maintained  only  on 
current  employees.  Records  are 
destroyed  upon  departure  of  employees. 


SYSTEM  MANAGER(S)  AND  ADDRESSES: 

(1)  Team  Leader,  Executive  Resources 
and  Career  Management  Group,  Office 
of  Persoimel  Policy,  U.S.  Department  of 
the  Interior,  1849  C  Stiwt  NW,  MS- 
5221  MIB,  Washington,  DC  20240. 

(2)  Bureau  persoimel  officers: 

(a)  Director  of  Administration,  Bureau 
of  Indian  ABaiis,  Division  of  Personnel 
Management,  1951  Constitution  Avenue 
NW,  Washington,  DC  20245. 

(b)  Personnel  Officer,  U.S.  Geological 
Siuvey,  National  Center,  12201  Sunrise 
Valley  Drive,  Reston,  VA  22092. 

(c)  Personnel  Officer,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Personnel 
Management  and  Organization,  1849  C 
Street  NW,  Washington,  DC  20240. 

(d)  Labor  Relations  Officer,  B\ireau  of 
Reclamation,  P.O.  Box  25001,  Denver, 
CO  80225. 

(e)  Personnel  Officer,  Bureau  of  Land 
Management,  Division  of  Personnel 
(530),  1849  C  Street  NW,  Washiixgton, 
DC  20240. 

(f)  Personnel  Officer,  National  Park 
Service,  Division  of  Personnel,  Branch 
of  Labor  Management  Relations,  1849  C 
Sti-eet  NW,  Washington,  DC  20240. 

(g)  Persoimel  Officer,  Minerals 
Management  Service,  Personnel 
Division,  1110  Hemdon  Parkway, 
Hemdon,  VA  22070. 

(h)  Personnel  Officer,  Office  of 
Surfece  Mining.  Division  of  Personnel, 
1951  Constitution  Avenue  NW, 
Washington,  DC  20245. 

(3)  For  Contracting  Officers'  Warrant 
System  records:  Director,  Office  of 
Acquisition  and  Property  Management, 
U.S.  Department  of  the  Interior,  1849  C 
Street  NW,  MS-5512  MIB.  Washington. 
DC  20240. 

NOTmCATWN  PROCEDURES: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  requesting  amendment 
of  a  Record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.71. 


RECORD  SOURCE  CATEGORIES: 

Departmental  employees  and  agency 
officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-12447  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Hsh  and  Wildlife  Servica 

Multi-Specias  Conaarvation  Program 
(MSCP)  for  ttie  l.o«ver  Colorado  River, 
Arizona,  Nevada,  attd  Caiifomia 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS)/ 
Environmental  Impact  Report  (ElK)  and 
notice  of  public  scoping  meetings. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  Caiifomia  Environmental  Quality 
Act  (CEQA),  Bureau  of  Reclamation 
(Reclamation),  Fish  and  Wildlife  Service 
(Service),  and  the  Metropolitan  Water 
District  of  Southern  Caiifomia,  intend  to 
prepare  an  EIS/EIR  to  evaluate  the 
impacts  associated  with  implementing 
the  MSCP  for  the  Lower  Colorado  River 
in  the  states  of  Arizona,  Nevada,  and 
California. 

DATES  AND  ADDRESSES:  Written 
comments  on  conservation  altematives 
and  issues  to  be  addressed  in  the  EIS/ 
EIR  are  requested  by  July  27, 1999,  and 
should  be  sent  to  Mi.  Tom  Shrader, 
Attention:  LC-2500,  Bureau  of 
Reclamation,  PO  Box  61470,  Boulder 
aty,  NV  89006-1470,  or  FAX'd  to  Mr. 
Shrader  at  (702)  293-8146.  Oral  and 
written  comments  will  be  accepted  at 
the  open  house  format  public  scoping 
meetings  to  be  held  at  the  follo%ving 
locations: 

June  15, 1999,  5:00  p.m..  Bureau  of  Land 

Management  Havasu  Field  Office, 

2610  Sweetwater  Drive,  Lake  Havasu 

City,  Arizona. 
June  16, 1999,  5:00  p.m.,  Avi  Hotel  and 

Casino,  10000  Aha  Macav  Parkway, 

Laughlin,  Nevada. 
Jime  17, 1999,  5:00  p.m.,  Henderson 

Convention  Center,  200  South  Water 

Street,  Henderson,  Nevada. 
June  22, 1999,  5:00  p.m.,  Yuma 

Desalting  Plant,  Bureau  of 

Reclamation,  7301  Calle  Agua  Salada, 

Yuma,  Arizona. 
June  23, 1999,  5:00  p.m.,  Arizona 

Department  of  Water  Resources, 

conference  rooms  A  and  B,  third  floor, 

500  North  3rd  Street,  Phoenix, 

Arizona. 
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June  30, 1999,  5:00  p.m..  Veterans  of 
Foreign  Wars  Hall  Post  2987,  148 
North  1st  Street,  Blythe,  California. 
July  1, 1999,  5:00  p.m.,  Ontario  Airport 
Marriott,  2200  East  Holt  Boulevard, 
Ontario,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Shrader,  Manager,  Environmental 
Compliance,  Bureau  of  Reclamation  at 
(702)  293-8703  or  Mr.  Gilbert  D.  Metz, 
Supervisory  Coordinator  for  Federal 
Projects,  Fish  and  Wildlife  Service  at 
(602)  640-2720,  ext.  217.  Questions 
regarding  the  CEQA  process  should  be 
directed  to  Dr.  Debbie  Drezner, 
Metropolitan  Water  District  at  (213) 
217-6218.  Information  on  the  purpose, 
membership,  meeting  schediiles  and 
documents  associated  with  the  MSCP 
may  be  obtained  on  the  Internet  at 
www.lcrmscp.org.,  with  a  supplemental 
link  to  Reclamation's  web  page  at 
www.lc.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  a  multi-species 
conservation  program  that  will  move 
Federal  and  California  Endangered 
Species  Act  (ESA  and  CESA)  listed 
species,  and  potentially  listed  species, 
toward  recovery  while  accommodating 
current  water  and  power  operations  and 
optimizing  opportunities  for  future 
water  and  power  development. 
Reclamation  and  the  Service  are  joint 
Federal  leads  for  the  EIS.  The  EIS  will 
be  the  basis  for  (1)  Reclamation's  Record 
of  Decision  on  implementing  its  portion 
of  the  MSCP  and  (2)  the  Service's 
Record  of  Decision  on  issuing  an  ESA 
section  10  permit.  The  EIS/EIR 
dociunent  will  also  include  a  biological 
assessment  of  Reclamation's  ongoing 
and  future  discretionary  actions,  which 
the  Service  will  utilize  in  preparing  a 
biological  opinion  per  section  7  of  the 
ESA.  The  Metropolitan  Water  District  is 
the  designated  CEQA  lead  agency  for 
theEIR. 

The  Lower  Colorado  River  MSCP  is  a 
partnership  of  state.  Federal,  tribal,  and 
other  public  and  private  stakeholders 
with  interest  in  managing  the  water  and 
related  resources  of  the  Lower  Colorado 
River  basin.  In  August  of  1995,  the 
Department  of  the  Interior  and  the  states 
of  Arizona,  Nevada,  and  California 
entered  into  a  Memorandum  of 
Agreement  and  later  a  Memorandimi  of 
Clarification  (MOA/MOC)  for 
Development  of  a  Lower  Colorado  River 
Multi-Species  Conservation  Program. 
The  purpose  of  the  MOA/MOC  was  to 
initiate  development  of  an  MSCP  that 
will:  (1)  conserve  habitat  and  work 
toward  the  recovery  of  threatened  and 
endangered  species  as  well  as  reduce 
the  likelihood  of  additional  species 
listings  under  the  ESA  and  the  CESA, 


and  (2)  accommodate  ciurent  water 
diversions  and  power  production  and 
optimize  opportunities  for  futiire  water 
and  power  development,  to  the  extent 
consistent  with  the  law. 

The  participants  agreed  to  develop, 
implement,  and  fund  the  MSCP.  It  was 
also  agreed  to  pursue  an  ecosystem- 
based  approach  to  developing  the  MSCP 
for  interim  and  long-term  compliance 
with  applicable  endangered  species  and 
environmental  laws  and  to  implement 
conservation  and  protection  measures 
for  included  species  and  habitats. 

It  is  proposed  that  the  MSCP  will 
serve  as  a  coordinated,  com^^rohensive 
conservation  approach  for  the  lower 
Colorado  River  basin  within  the  100- 
year  floodplain  from  below  Glen 
Canyon  Dam  to  the  Southerly 
International  Boundary  with  Mexico  for 
a  period  of  50  years.  Potential 
conservation  measures  or  alternatives 
currently  imder  consideration  for 
various  fish  species  (e.g.,  endangered 
razorback  sucker)  and  their  habitats  may 
include  evaluating  the  use  of  backwaters 
between  native  and  nonnative  species; 
managing  to  minimize  conflicts  between 
native  and  nonnative  aquatic  species  by 
constructing  isolated  native  fish  refugia; 
restoring  floodplain  connections  and 
ephemeral  backwaters  in  an  effort  to 
restore  floodplain  functions; 
augmenting  native  fish  populations 
through  stocking  and  additional  rearing 
capacity;  implementing  a  genetic 
management  plan  for  native  fish 
populations;  enhancing  fish  passage; 
managing  to  minimize  take;  and 
managing  discretionary  flows  to 
enhance  and  restore  habitat.  Potential 
conservation  measures  or  alternatives 
currently  under  consideration  to  benefit 
various  bird  species  (e.g.,  endangered 
southwestern  willow  flycatcher)  and 
their  habitats  may  include  protecting 
and  restoring  habitat;  protecting  existing 
habitat  through  activities  such  as 
managing  access;  maintaining 
hydrologic  conditions;  fire  protection 
using  prescribed  fires/fire  planning  and 
postfire  rehabilitation;  converting 
agricultural  land  to  habitat  (acquire  land 
and  water  rights  itom  willing  sellers); 
managing  large  mammal  problems  (e.g., 
burro  grazing  and  trampling); 
controlling  threats  from  other  species 
such  as  cowbfrd  trapping;  vegetation 
management  including  the  need  to 
improve  habitat;  and  manipulating 
discretionary  flows  to  enhance  and 
restore  habitat.  Additional  conservation 
measures  or  alternatives  may  be 
identified  during  the  scoping  process. 
The  needs  of  these  and  other  species 
identified  in  the  MSCP  will  be 
integrated  to  maximize  biodiversity  of 
the  Lower  Colorado  River.  Research  and 


monitoring  in  combination  with 
adaptive  management  will  be  used  to 
facilitate  accomplishment  of  these  goals. 

Under  the  No  Action/No  Project 
alternative,  it  is  assumed  that  some  or 
all  of  the  current  and  futxu%  projects 
proposed  for  coverage  under  the  MSCP 
would  be  implemented,  as  long  as  they 
are  in  compliance  with  the  ESA.  The  No 
Action/No  Project  alternative  would 
imply  that  the  impacts  from  these 
potential  projects  on  sensitive  species 
and  habitats  would  be  evaluated  and 
mitigated  on  a  project-by -project  basis, 
as  is  presently  the  case.  Individual  ESA 
Section  10  permits  would  be  required 
for  activities  involving  take  of  listed 
species  due  to  nonfederal  projects/ 
actions.  Without  a  coordinated, 
comprehensive  ecosystem-based 
conservation  approach  for  the  region, 
listed  species  may  not  be  adequately 
addressed  by  individual  project-specific 
mitigation  requirements,  unlisted  "at 
risk"  species  would  not  receive 
proactive  action  intended  to  prevent 
their  listing,  and  project-specific 
mitigation  would  be  less  cost  effective 
in  helping  Federal  and  nonfederal 
agencies  work  toward  recovery  of  listed 
species.  Current  independent 
conservation  actions  would  continue, 
although  some  of  these  are  not  yet 
funded. 

A  public  involvement  program  has 
been  initiated  and  will  be  maintained 
throughout  this  EIS/BK  process.  The 
goal  is  to  keep  the  public  and  affected 
parties  informed  and  actively  involved 
as  the  project  evolves.  Given  the  niunber 
of  entities  participating  (Federal,  State, 
and  local  governments,  tribes,  and 
private  interest  groups),  successfully 
providing  information  and  soliciting 
feedback  are  critical  to  the  project's 
effectiveness. 

Probable  Environmental  Effects — 
Following  is  a  preliminary  list  of 
probable  environmental  issues  and 
effects  associated  with  the  project.  Other 
issues  may  be  identified  dining  the 
internal  MSCP  and  public  scoping 
process.  Until  a  firm  proposal  and 
alternatives  with  specific  actions  and 
locations  are  developed,  it  is  difficult  to 
predict  specific  impacts. 

Biological  Resources — Among  the 
endangered  species  known  to  use  the 
project  area  are  the  southwestern  willow 
flycatcher,  Yuma  clapper  rail,  razorback 
sucker,  bonytail,  peregrine  ^con,  and 
bald  eagle  (being  considered  for 
delisting).  Of  prime  concern  will  be  the 
conservation  of  these  and  other  species, 
such  as  the  yellow  billed  cuckoo  (under 
review  for  listing  under  the  ESA),  and 
associated  habitat  within  the  100-year 
floodplain.  Overall  impacts  on 
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biological  resoiirces  are  expected  to  be 
positive. 

Hydrology  and  Water  Quality — 
Certain  conservation  measures  and  flow 
regimes  may  alter  onsite  water 
resources,  including  waters  of  the 
United  States  [as  defined  in  40  CFR 
230.3(s)],  which  are  under  the  U.S. 
Army  Corps  of  Engineers  (Corps) 
jurisdiction.  Under  Section  404  of  the 
Clean  Water  Act,  the  Corps  is 
responsible  for  issuing  a  permit  if  a 
project  may  result  in  the  placement  of 
material  into  water  of  the  United  States. 
Until  specific  alternatives  are 
developed,  the  effects  on  hydrology  and 
water  quality  are  unknown. 

Floodplains  and  Wetlands — 
Implementation  of  the  MSCP  will  have 
overall  beneficial  impacts  on 
floodplains  and  wedands,  especially  in 
maintaining  or  creating  backwaters 
(wetlands)  and  reestablishing  native 
riparian  habitat  which  is  essential  to  the 
recovery  of  species. 

Municipal  and  Industrial  Uses — 
Mimicipal  and  industrial  water  uses 
may  be  affected  by  various  conservation 
measures  that  require  additional  water. 
However,  it  is  the  intent  of  the  MSCP  to 
accommodate  these  uses  and  optimize 
future  opportunities  while  protecting 
threatened  and  endangered  species  and 
their  habitat  within  the  project  area. 

Cultural  Resouirces — The  program 
could  disturb  or  affect  archaeological 
resources,  traditional  cultxiral 
properties,  Indian  sacred  sites,  and 
Indian  Trust  Assets.  However,  it  is  the 
intent  of  the  MSCP  to  avoid  such  effects. 

Socioeconomics — ^The  program  may 
have  overall  beneficial  socioeconomics 
effects  on  the  Lower  Colorado  River. 
However,  the  extent  of  such  effects  will 
not  be  known  until  specific 
conservation  alternatives  are  identified. 

Recreation — In  addressing  species 
needs,  there  vay  be  adverse  impacts  to 
localized  recreational  uses  such  as 
motorized  boating,  off-highway  vehicle 

use,  and  angling 

Water  and  Hydroelectric  Power 
Uses — Water  and  hydroelectric  power 
uses  may  be  affected  by  various 
conservation  measures  that  involve 
discretionary  release  patterns.  However, 
it  is  the  intent  of  the  MSCP  to 
accommodate  these  uses  while 
protecting  threatened  and  endangered 
species  and  their  habitat  within  the 
project  area. 

Agricultural  and  Other  Land  Uses — 
Ciurent  agricultural  resoiut:es  or 
operations  and  land  uses  may  be 
impacted.  Land  use  and  cropping 
patterns  would  change  with  the 
voluntary  conversion  of  agricultural 
lands  to  native  riparian  habitat  or  the 


transfer  of  water  rights  for  habitat 
maintenance  and  restoration. 

International  Impacts — Potential 
trans-boimdary  impacts  to  Mexico  will 
be  identified  and  analyzed.  The  project 
will  not  affect  the  delivery  of  water 
pursuant  to  the  Mexico  Water  Treaty. 

Environmental  Justice — It  is 
anticipated  that  the  MSCP  will  not 
result  in  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  minorities  and/or  low  income 
populations. 

Related  Project  Documentation — It  is 
anticipated  that  the  EIS/EIR  process  will 
make  full  use  (including  incorporation 
by  reference,  as  appropriate,  pursuant  to 
NEPA  and  CEQA)  of  Uie  following 
project  dociunents,  copies  of  which  are 
available  for  inspection  at  the 
Metropolitan  Water  District, 
Reclamation,  and  Service  offices: 

Bureau  of  Reclamation,  Description 
and  Assessment  of  Operations, 
Maintenance,  and  Sensitive  Species  of. 
the  Lower  Colorado  River — Final 
Biological  Assessment,  August  1996. 

Fish  and  Wildlife  Service,  Biological 
and  Conference  Opinion  on  Lower 
Colorado  River  Operations  and 
Maintenance — ^Lake  Mead  to  Southerly 
International  Boundary,  April  1997. 

Starting  in  June  1999.  these 
documents  may  also  be  accessed 
through  Reclamation's  web  site  at 
www.lc.usbr.gov. 

The  draft  EIS/EIR  is  expected  to  be 
completed  by  Jime  2000. 

Dated:  May  5. 1999. 
LeGrand  Neilson, 

Assistant  Regional  Director,  Lower  Colorado 
Ri}gion,  Bureau  of  Reclamation. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director,  Fish  and  Wildlife 

Service. 

(FR  Doc.  99-12316  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Notice  of  meeting. 

summary:  As  provided  in  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Service  annoimces  a 
meeting  designed  to  foster  partnerships 
to  enhance  public  awareness  of  the 
importance  of  aquatic  resources  and  the 
social  and  economic  benefits  of 
recreational  fishing  and  boating  in  the 
United  States.  This  meeting,  sponsored 


by  the  Sport  Fishing  and  Boating 
Partnership  Council  (Council),  is  open 
to  the  public,  and  interested  persons 
may  make  oral  statements  to  the  Coimcil 
or  may  file  written  statements  for 
consideration. 

DATES:  June  9, 1999, 1:30  p.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  hm,  625  First  Street, 
Alexandria,  Virginia  22314,  Telephone 
(703)  548-6300,  FAX  (703)  548-8032. 
Summary  minutes  of  the  conference 
will  be  maintained  by  the  Council 
Coordinator  at  1033  North  Fairfax 
Street,  Suite  200,  Arlington,  VA  22314, 
and  will  be  available  for  public 
inspection  during  regular  business 
hours  within  30  days  following  the 
meeting.  Personal  copies  may  be 
purchased  for  the  cost  of  duplication. 
FOR  FURTHER  INFORMATION  CONTACTS 
Laury  Parramore,  Coimcil  Coordinator, 
at  703/836-1392. 

SUPPLEMENTARY  INFORMATION:  The  Sport 
Fishing  and  Boating  Partnership 
Council  (Council)  will  convene  to 
discuss:  (1)  the  ongoing  effort  to  monitor 
and  evaluate  Federal  agency  activities 
pursuant  to  Executive  Order  12962  for 
Recreational  Fisheries;  (2)  the  Council's 
role  as  a  facilitator  of  discussions 
concerning  national  fisheries 
management  issues;  and  (3)  the  Interior 
Secretary's  approval  of  the  Strategic 
Plan  for  the  National  Outreach  and 
Communications  Program  and  the 
Coimcil's  continued  involvement  in  the 
administration  of  the  plan.  Under 
Executive  Order  12962,  the  Coimcil  is 
required  to  monitor  and  annually  report 
its  findings  on  various  Federal  agencies' 
actions  and  policies  for  protecting, 
restoring,  and  enhancing  recreational 
fishery  resources.  The  Council  will  hear 
a  report  and  recommendations  from  its 
Technical  Working  Group  on  this  and 
other  topics. 

Dated:  May  12, 1999. 
John  G.  Rogers, 
Deputy  LMrector. 

(FR  Doc.  99-12454  Filed  5-17-99;  8:45  am] 
BOIINQ  CODE  431 0-«5-tl 


DEPARTMENT  OF  THE  INTERIOR 

Geologicai  Survey 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

AGENCY:  Geological  Survey,  Interior. 
ACTION:  Notice  of  deletion  of  three 
systems  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 


the  Department  of  the  Interior  is 
deleting  three  systems  of  records 
managed  by  the  U.S.  Geological  Survey. 
The  three  systems  of  records  are  deleted 
because  the  information  is  no  longer 
used  by  the  U.S.  Geological  Survey. 

DATES:  These  actions  will  be  effective 
upon  pubUcation  in  the  Federal 
Register  (May  18, 1999). 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Ackerman,  U.S.  Geological 
Survey  Privacy  Act  Officer,  at  (703) 
648-7311. 

SUPPLEMENTARY  INFORMATION: 

Three  systems  of  records  being 
deleted  and  the  reasons  for  deletion  are 
listed  below: 

1.  Interior/USGS-09,  "National 
Research  Council  Grants  Program," 
previously  published  in  the  Federal 
Register  on  August  1, 1991  (56  FR 
36822).  The  USGS  no  longer  maintains 
any  information  covered  by  the  Privacy 
Act  and  relating  to  this  program.  Status 
of  the  records:  Disposition  instructions 
for  Privacy  Act  records  relating  to 
rejected  grant  proposals  are  "Destroy  3 
years  after  investigation  is  completed." 
All  these  records  have  been  destroyed. 
For  Grant  and  Cooperative  Agreement 
Case  Files  it  is  "Destroy  6  years  after 
case  is' closed."  Following  these 
disposition  instructions  some  of  the 
records  have  already  been  destroyed 
and  the  last  of  the  records  will  be 
destroyed  in  December  1999. 

2.  Interior/USGS-25,  "Water  Data 
Sources  Directory,"  previously 
published  in  the  Federal  Register  on 
August  1, 1991  (56  FR  36823).  This 
system  is  no  longer  operational  since 
the  National  Water  Data  Exchange 
Program  Office  and  its  network  of 
Assistance  Centers  were  closed  in  1997. 
Status  of  the  records:  The  disposition 
instructions  for  these  records  states 
"Destroy  after  3  or  more  update  cycles 
or  when  data  elements  are  superseded." 
The  system  was  phased  out,  Ae 
Directory  is  no  longer  in  use,  and 
records  subject  to  the  Privacy  Act  were 
destroyed  in  July  1998  according  to  the 
system  manager. 

3.  Interior/USGS-26,  "National  Water 
Data  Exchange  (NAWDEX)  User 
Accounting  System,"  previously 
published  in  the  Federal  Register  on 
January  7, 1982  (47  FR  869).  NAWDEX 
and  its  network  of  Assistance  Centers 
are  closed.  As  a  result,  there  is  no  longer 
any  need  to  maintain  information  on 
individuals.  Status  of  the  records:  The 
Privacy  Act  records  associated  with  this 
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System  were  destroyed  in  Jiily  1998 

according  to  the  systein  manager. 

Maureen  K.  Ackerman, 

Geological  Survey  Privacy  Act  Officer. 

(FR  Doc.  99-12448  Filed  5-17-99;  8:45  am] 

BOUNG  CODE  4310-31-H 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Operation  and  Maintenance  Rale 
Adjustment:  Crow  Irrigation  Prefect, 
Montana 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTK)N:  Notice  of  Operation  and 
Maintenance  (O&M)  Rate  Adjustment. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  adjusting  the  assessment  rates 
for  operating  and  maintaining  the  Crow 
Irrigation  Project  (Project),  Montana  for 
the  years  1998, 1999,  2000,  and  2001. 
DATES:  The  adjusted  irrigation  rates  are 
effective  for  each  irrigation  season  as 
indicated  in  the  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Beartusk,  Area  Director,  Bureau  of 
Indian  Affairs,  Billings  Area  Office,  316 
North  26th  Street,  Billings,  Montana 
59101-1362,  telephone  (406)  247-7998. 

SUPPLEMENTARY  information:  The 
authority  to  issue  this  docximent  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  14, 
1914  (38  Stat.  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1  A  and 
Memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

This  notice  is  given  in  accordance 
with  §  171.1(e)  of  part  171,  subchapter 
H,  chapter  I,  of  title  25  of  the  Code  of 
Federal  Regulations,  which  provides  for 
the  fixing  and  annoimcing  the  rates  for 
annual  operation  and  maintenance 
assessments  and  related  information  of 
the  Crow  Irrigation  Project  for  Calendar 
Year  1998  and  subsequent  years. 

The  assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operation  and  maintenance  of  the 
irrigation  project.  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 


employees  under  his  management/ 
control; 

(b)  Materials  and  supplies; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement; 

(d)  Capitalization  expenses; 

(e)  Acquisition  expenses;  and 

(f)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project. 

Payments 

The  irrigation  operation  and 
maintenance  assessments  become  due 
based  on  locally  established  payment 
requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 


Interest  and  Penalty  Fees 

Interest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  title  4,  part  102,  Federal 
Claims  Collection  Standards,  and  42 
BIAM  Supplement  3,  part  3.8  Debt 
Collection  Procedures.  Beginning  30 
days  after  the  due  date,  interest  will  be 
assessed  at  the  rate  of  the  current  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt;  a  penalty 
charge  of  6  percent  per  year  will  be 
charged  on  delinquent  debts  over  90 
days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent.  No  water 
shall  be  delivered  to  any  farm  unit  imtil 
all  irrigation  charges  have  been  paid. 
After  180  days,  a  delinquent  debt  will 
be  forwarded  to  the  United  States 
Treasury  for  further  action  in 
accordance  with  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134). 

Comawnts 

On  August  25, 1997,  the  BIA  provided 
a  notice  in  the  Federal  Register,  62  FR 
44991,  proposing  to  adjust  the 
assessment  rates  for  operating  and 
maintaining  the  Project  for  1998,  1999, 
2000,  2001,  and  subsequent  years.  The 
notice  of  proposed  rate  adjustment 
provided  a  30-day  public  comment 
period.  Comments  were  received,  the 
record  was  reviewed,  and  the  following 
is  in  response  to  those  comments. 

Response  to  Comments:  On  August 
25, 1997,  the  Assistant  Secretary- 
Indian  Affairs  pubUshed  in  the  Federal 
Register  (62  FR  44991)  a  Notice  of 
Proposed  Irrigation  Operation  and 
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Maintenance  (O&M)  Rate  Adjustment 
for  the  Project  The  BIA  sought 
conunents  to  the  proposed  adjustments 
to  the  1997  assessment  rate  of  $11.60 
per  acre.  For  1998,  the  rate  was 
proposed  to  increase  by  $2.90,  or  25 
percent,  to  $14.50  per  assessable  acre, 
and  additional  increases  of  50  cents  per 
assessable  acre  were  proposed  for  the 
succeeding  three  years.  In  the  notice, 
the  BIA  indicated  that  the  proposed 
rates  were  based  upon  a  prepared 
estimate  of  the  costs  of  normal  operation 
and  maintenance  of  the  Project.  These 
costs  included  the  expenses  incurred  by 
the  BIA  to  provide  direct  support  or 
benefit  to  the  Project's  activities, 
including  salaries  and  benefits  for 
Project  personnel,  materials  and 
supplies,  major  and  minor  vehicle 
repairs,  equipmrait,  and  other  necessary 
expenses.  TIm  public  was  provided  30 
days  in  which  to  comment  on  the 
proposed  rate  adjustment. 

Tne  BIA  posted  notices  of  the 
proposed  rate  adjustment  at  federal 
government  ^ilities  at  the  following 
toMms  in  Montana:  Hardin,  Wyola,  Saint 
Xavier,  Garryowen,  Crow  Agency,  and 
at  the  Billings  Area  Office,  Billii^s, 
Montana.  In  addition,  the  notice  was 
puUished  in  the  "Big  Horn  Coimty 
News,  Hardin,  Montana."  The  notice 
identified  the  proposed  rate  adjustment 
along  with  the  date  and  location  of  a 
public  meeting  to  be  held  to  discuss  the 
proposed  rate  adjustment.  The  public 
meeting  took  place  on  September  12, 
1997,  and  was  held  at  the  BIA's  Forestry 
BuUding,  Crow  Agency,  Montana.  At 
the  public  meeting,  the  Billings  Area 
Office  Irrigation  Engineer  and  the 
Prefect  Manager  presented  the  budget 
for  the  1998  rate.  The  proposed  budget 
indicated  that  to  meet  projected 
operation  and  maintenance  expenses, 
tke  Project  woiild  need  to  increase  its 
annual  rate  for  1998, 1999,  2000,  and 
2001. 

Comments  were  received  firom  three 
individuals:  Rodney  Jabs  of  Hardin,  MT; 
Reiny  Jabs,  Chairman,  Big  Horn  District 
Water  Users;  and  Lee  Roy  Schanaman, 
Big  Horn  District  Director.  Comments 
and  objections  were  also  filed  by 
Douglas  Y.  Freeman,  Secretary  of  the 
Big  Horn  Irrigation  Users,  attaching  a 
Petition  signed  by  92  entities  (including 
one  duplicate  and  three  corporations 
also  represented  by  individual  signers). 
The  comments  that  were  received 
opposed  the  proposed  rate  adjustment. 
The  BLA  has  reviewed  the  comments  to 
the  proposed  rate  adjustment  and  the 
leccvd  compiled  by  the  Project.  Review 
of  the  proposed  budget  indicates  that,  in 
comparison  to  1997,  the  proposed 
adjustments  are  in  the  areas  of  salaries, 
supplies  and  materials,  and  equipment. 


Other  expense  categories  propose  only 
slight  adjustments  to  reflect  the  annual 
increased  costs  of  operating  the  Project. 

Based  upon  this  review  and  following 
due  consideration  of  the  comments 
received,  the  BIA  concludes  that  the 
proposed  rate  adjustment  is  reasonable 
and  necessary  to  ensiu^  the  continued 
operation  and  maintenance  of  the 
Project. 

Comments  regarding  equipment, 
materials  and  personnel:  Comments  that 
were  received  stated  concerns  that  the 
proposed  rate  adjustment  will  include 
an  increase  to  support  the  acquisition  of 
new  equipment.  The  comments  stated 
the  belief  that  the  Project  presently  has 
the  appropriate  equipment,  materials 
and  persoimel  to  perform  operation  and 
maintenance  of  the  system. 

Response:  Upon  review  of  the 
Project's  record,  the  BIA  finds  that, 
while  existing  equipment  and  personnel 
are  adequate  to  perform  minimal 
operation  and  maintenance  functions, 
the  Project  does  propose  to  accelerate  its 
maintenance  program  to  meet  the 
demands  of  the  water  users,  and  to 
prevent  future  canal  and  lateral 
blowouts,  such  as  the  blowout  that 
occurred  in  1997  at  the  Soap  Creek 
flume. 

The  unexpected  cost  of  repairing  the 
Soap  Creek  fliune  at  the  beginning  of  the 
irrigation  season,  reduced  the  Project's 
available  funds.  This  required  the 
Project  to  cut  back  its  maintenance 
program  and  service  to  the  water  users. 
The  proposed  acceleration  and 
expansion  of  the  Project's  preventive 
maintenance  program  to  reduce  the 
potential  of  futxire  blowouts  would 
increase  the  annual  expenses  of  salaries, 
supplies,  materials,  and  the 
maintenance  and  repair/replacement  of 
existing  heavy  equipment. 

The  Project  does  anticipate  replacing 
existing  older  heavy  equipment  that  is 
reaching  the  end  of  its  economical  life. 
Moreover,  increased  expenditiires  to 
fund  such  necessary  supplies  as 
culverts,  headgates,  and  concrete  wiU 
benefit  project  operations.  The  Project 
does  not  propose  expanding  its  cmrent 
personnel  allotment,  but  does  anticipate 
filling  currently  vacant  positions.  The 
Project's  aUotted  personnel  roster 
consists  of  1  project  manager,  2 
accounting  technicians,  1  secretary,  1 
supervisory  civil  engineer  technician,  4 
equipment  operators,  2  lead  irrigation 
system  operators,  and  6  irrigation 
system  operators,  for  a  total  of  17 
positions.  Currently,  the  Project  is 
operating  with  1  project  manager,  2 
accounting  technicians,  1  supervisory  ' 
civil  engineer  technician,  3  equipment 
operators,  2  lead  irrigation  system 
operators,  and  4  irrigation  system 


operators,  for  a  total  of  13  positions,  a 
24  percent  vacancy  rate.  The  Project 
personnel  provide  water  to  36,965 
irrigated  acres,  maintain  and  operate 
346  miles  of  irrigation  delivery  system 
that  contains  3,040  structures.  The  BIA 
thus  finds  the  increase  based  upon 
equipment  and  personnel  expenditures 
to  be  justified. 

Comments  regarding  salary:  The 
proposed  salary  budget  constitutes  two- 
thirds  of  the  budget. 

Response:  The  Project  is  composed  of 
nine  individual  irrigation  units  witMn 
three  water  sheds.  'Those  are  the  Big 
Horn,  Little  Big  Horn,  and  Prior  Creek 
water  sheds.  Inject  personnel  provide 
water  to  36,965  irrigated  acres,  and 
maintain  and  operate  346  miles  of 
irrigation  delivery  system  that  contains 
3,040  structiues.  The  delivery  of  water 
requires  that  personnel  traverse  an  area 
70  miles  one  way. 

A  large  percentage  of  the  Project 
budget  is  required  to  meet  salaries,  due 
to  the  labor  intensive  nature  of  this 
Project.  The  project  personnel  who 
deliver  water  within  the  Big  Horn  and 
Prior  Creek  drainage,  provide  water  to 
24,582  acres,  and  maintain  and  operate 
197  miles  of  irrigation  delivery  system 
and  1,514  structures.  The  personnel 
who  deliver  water  to  the  Little  Big  Horn 
drainage,  provide  water  to  12,383  acres, 
and  maintain  and  operate  149  miles  of 
irrigation  delivery  system  and  1,526 
structures.  Delivering  water  and  meeting 
the  demands  of  the  water  users  requires 
travel  and  constant  monitoring  and 
regulating  over  a  large  service  area 
which  requires  a  full  work  force  of  17 
personnel.  These  personnel  are  all  paid 
from  the  O&M  budget.  To  implement 
the  proposed  higher  level  of 
maintenance  to  reduce  a  rehabilitation 
hacklog  will  require  additional 
workforce  expenditiues.  The  BIA  finds 
that  the  proposed  budget  for  salaries  to 
accomplish  this  is  reasonable. 

Comments  regarding  the  percentage 
of  the  rate  increase  in  one  year: 
Comments  complained  of  the  25  percent 
increase  in  one  year  with  an  overall 
increase  of  38  percent. 

Response:  A  review  of  the  budget 
indicates  that  the  proposed  increases 
were  based  upon  the  previous  six  years 
of  project  expenses  coupled  with  a 
stable  O&M  rate,  and  the  expected 
inflation  over  the  next  four  years.  The 
futiue  costs  were  determined  by  using 
the  Bureau  of  Reclaination's 
"Construction  Cost  Trends"  report, 
specifically  the  "Composite  Trend," 
"machinery  and  equipment"  and 
"Federal  Salary"  data.  Six  years  without 
an  O&M  rate  adjustment,  and  the  lack  of 
adequate  rate  relief  in  earlier  years  have 
resulted  in  a  serious  shortage  of 
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adequate  funding  for  preventive  and 
repair  maintenance  in  accordance  with 
industry  standards.  During  the  six  years 
of  stable  rates,  there  was  a  17  percent 
increase  in  F*roject  operation  costs  to 
include  cost  of  living  increases  for 
salaries.  Two-thirds  of  the  proposed 
O&M  rate  adjustment  would  be  to  meet 
inflation;  the  remaining  one-third  is  to 
fund  the  preventive  maintenance 
program  of  the  irrigation  system.  The 
$2.90  increase  for  1998  will  help  offset 
the  lack  of  adequate  rate  relief  for 
previous  years,  and  thus  enable  the 
Project  to  meet  demonstrated 
maintenance  needs.  The  increase  over 
subsequent  years  will  only  compensate 
for  expected  inflation  each  year.  The 
percentage  increases  are  3.4  percent,  3.3 
percent,  3.2  percent  for  1999,  2000,  and 
2001,  respectively.  Given  these 
circiunstances  and  the  resulting  project 
needs,  the  BIA  finds  the  magnitude  of 
the  increase  to  be  reasonable. 

Comments  regarding  access  to  budget: 
The  water  users  request  access  to  the 
Project's  budget  and  to  have  input  into 
what  needs  to  be  done  and  where  the 
money  is  going. 

Response:  Tne  Project  annually  mails 
over  1,100  O&M  bills  to  all  of  the 
Project's  water  users.  The  cost  to  mail  a 
copy  of  the  budget  to  each  water  user  is 
not  cost  effective  due  to  reproduction 
and  postal  costs.  Therefore,  the  annual 
budget  for  O&M  is  available  at  the 
Project  Office,  Crow  Agency,  Montana 
for  review  by  the  water  users  and  the 
general  pubUc.  For  this  proposed  rate 
adjustment,  the  Project  held  a  public 
meeting  on  September  12, 1997,  to 
discuss  the  proposed  rate  adjustment 
and  to  present  die  Project  budget.  The 
participants  at  the  meeting  were 
provided  copies  of  the  proposed  rate 
adjustment  and  the  Project  budget. 

Prior  to  the  above-mentioned  public 
meeting,  the  Project  met  with  the  three 
irrigation  districts  associated  with  the 
Project  on  January  3, 1997.  At  this 
annual  district  meeting,  the  Project 
presented  its  1998  budget.  This  meeting 
provided  attendees  to  provide  comment 
on  the  Project's  budget  and  the  need  for 
a  rate  adjustment  for  the  1998  irrigation 
season. 

Comments  regarding  the  efficiency  of 
the  Project  operation:  The  Project  needs 
to  develop  plans  for  a  systematic 
cleaning  of  canals  and  laterals,  removal 
of  imwanted  pond  weed,  increase  its 
efficiency,  as  present  funds  are 
underutilized. 

Response:  Maximizing  the  Project's 
efficiency  is  certainly  a  goal  of  the 
Project,  and  the  Project  will  continue  its 
efforts  toward  improving  efficiency  in 
its  operations.  However,  to  keep  water 
moving  through  an  irrigation  deUvery 


system  effectively  and  reliably  requires 
that  the  canals  and  laterals  be 
continually  re-sloped,  excess  vegetation 
removed,  structures  repaired  or 
replaced,  and  aquatic  weed  controlled. 
To  accomplish  this  the  Project  requires 
that  heavy  equipment  operators  travel 
along  the  canal  or  lateral  and  re-slope 
and  remove  excessive  vegetation  with 
an  excavator.  The  heavy  equipment 
used  to  accomplish  this  also  requires 
conJjiual  maintenance  and  repair.  To 
accomplish  aquatic  weed  control,  the 
Project  is  restricted  by  environmental 
and  public  safety  requirements. 
Chemicals  used  for  these  purposes  must 
be  approved,  hi  recent  years,  these  costs 
have  increased  both  due  to  the 
increased  cost  of  the  chemicals  and  the 
manner  in  which  they  are  applied. 

The  Project  has  maintained  an  O&M 
rate  of  $11.60  per  acre  since  1992.  The 
Project  over  the  years  has  had  to  cut 
back  on  maintenance  programs  to  keep 
the  O&M  costs  within  the  $11.60  per 
acre  assessment.  To  continue  operating 
the  project  at  a  $11.60  per  acre 
assessment  would  require  further  cuts  of 
maintenance,  further  jeopardizing  the 
operation  of  the  Project.  The  proposed 
rate  adjustments  will  provide  the  Project 
with  adequate  revenue  to  increase  the 
maintenance  program  from  the  present 
level  of  30  to  40  of  the  3040  structiues 
per  year  up  to  50  to  60  structures  per 
year,  increase  canal  maintenance  from 
its  current  level  of  30  to  35  miles  per 
year  to  50  to  55  per  year,  and  replace 
worn-out  heavy  equipment.  The  BIA 
finds  that  the  proposed  rate  will  help 
improve  project  efficiency. 

Comments  regarding  the  supervision 
of  Project  personnel:  Comments  stated 
concerns  that  field  project  personnel  are 
unsupervised,  unproductive,  lack  the 
knowledge  of  structures,  maintenance, 
etc. 

Response:  The  supervision  of  field 
irrigation  personnel  rests  with  the 
Project  Manager.  To  assist  the  manager, 
there  are  one  supervisory  civil  engineer 
technician,  three  equipment  operators, 
two  lead  irrigation  system  operators, 
and  four  irrigation  system  operators. 
Any  complaints  a  water  user  may  have 
with  any  of  the  irrigation  personnel 
should  be  reported  in  writing  to  the 
Project  Manager,  Crow  Agency 
Superintendent  or  the  Area  Director, 
Billings  Area  Office.  Any  written 
complaints  should  contain  information 
diat  identifies  a  situation  in  sufficient 
detail  so  that  an  inquiry  may  be 
conducted.  In  addition,  the  complaint 
must  include  the  complainant's  name, 
address,  and  telephone  number. 

The  responsibility  for  the  repair  and/ 
or  replacement  of  the  water  delivery 
system  structures  Ues  with  the  Project 


Manager  and  Supervisory  Civil  Engineer 
Technician.  They  have  the  reqiiired 
experience  and  expertise  to  effect 
repairs  or  replacement  of  Project 
structures.  TTiey  also  can  rely  on  the 
BIA's  Billings  Area  Office  staff  or  the 
Bureau  of  Reclamation  Regional  Office 
staff  for  additional  technical  assistance 
that  may  be  needed  to  accomplish  the 
Project's  maintenance  program.  The  BIA 
finds  that  any  complaints  with  Project 
personnel  should  be  raised  to  the 
Project  Manager  or  the  Area  Director; 
and  do  not  form  the  basis  here  for 
contesting  the  rate  adjustment. 

Comments  regarding  the  publication 
of  the  proposed  rate  increase: 
Comments  expressed  concerns  that  the 
publication  of  the  proposed  rata 
adjustment  should  have  been  before  or 
after  a  harvest  season. 

Response:  The  Project  operates  on  a 
fiscal  year  cycle  from  October  1  through 
September  30  of  each  year  and  is 
required  to  submit  a  proposed  budget 
for  any  given  year  to  the  Billings  Area 
Office  during  the  previous  fiscal  year. 
The  Project  submitted  its  request  for  a 
proposed  rate  adjustment  for  1998  to  the 
Billings  Area  Office  in  May  1997.  The 
Billings  Area  Office  approved  the 
proposed  rate  adjustment  and  submitted 
it  to  the  BIA  Central  Office.  Washington, 
D.C.,  for  final  approval  and  publication 
in  the  Federal  Register.  On  August  25, 
1997  (62  FR  44991),  the  Federal 
Register  published  the  proposed  O&M 
rate.  All  interested  parties  were  given  30 
days  to  submit  written  comments. 

To  ensure  the  water  users  were  aware, 
the  Project  was  proposing  an  O&M  rate 
adjustment.  The  Project  posted  copies  of 
the  Federal  Register  Notice  at  all  federal 
facilities  within  its  area.  In  addition  to 
this  posting,  the  Project  ^so  announced 
a  public  meeting  to  solicit  comments 
from  the  public  regarding  the  proposed 
O&M  rate  adjustment.  This  meeting  was 
held  on  September  12,  1997. 

The  BIA  will  review  its  process  for 
notifying  the  public  for  proposed  rate 
adjustments,  and  will  strive  to  avoid  the 
harvest  season  in  future  rate 
adjustments. 

Condusion 

Following  review  of  the  Project  record 
and  the  comments  received,  the  BIA 
determined  that  the  overall  and 
compelling  need  for  the  Project  to  bring 
its  budget  to  current  financial  levels; 
thus,  properly  maintaining  the  Project 
facilities  and  rendering  the  proposed 
rate  adjustment  both  necessary  and 
reasonable.  While  we  have  considered 
the  objections  of  the  water  users,  we 
affirm  the  Project's  proposed  budgets 
and  issue  this  final  rate  notice.  Specific 
concerns  expressed  by  the  water  users 
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as  to  the  time  of  the  proposed  rate 
adjustments  and  requesting  access  to 
and  input  in  the  budgetary  process,  will 
be  accommodated  more  fully  in  future 
rate  adjustment  situations. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  this  rate  adjustment  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12986. 

Executive  Order  12866 

This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 


Management  and  Budget  imder 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
601(2). 

Executive  Order  12630 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  "takings"  implications. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 


significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

Unfunded  Mandates  Act  of  1995 

This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Rate  Adjustment 

The  following  table  illustrates  the 
impact  of  the  rate  adjustment: 


• 

Crow  Irrigation  Project— Irrigation  Rate  Per  Assessable  Acre 

Year 

1997 

1998 

1999 

2000 

2001 

Rate 

$11.60 

$14.50 

$15.00 

$15.50 

$16  00 

Dated:  May  11, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  99-12387  Filed  5-17-99;  8:45  am] 
BRJJNS  CODE  01(MB-f» 

DEPARTMENT  OF  THE  INTERIOR 
Buraauof  Land  Managemant 

ICA-066-143(M)1:  CACA-12720] 

OpanlngOrdar 

AGENCY:  Bureau  of  Land  Management. 
ACTKM:  Termination  of  Recreation  and 
Public  Purposes  Classification  and 
Opening  Chrder,  San  Diego  County, 
California. 

summary:  This  notice  terminates  the 
existing  Recreation  and  Public  Purposes 
Classification  and  opens  the  affected 
lands  to  disposal  by  exchange. 
EFFECTIVE  OATE:  Immediately  upon 
publication. 

FOR  FURTHER  MFORMATION  CONTACT: 
Diane  Gomez,  Palm  Springs-South  Coast 
Field  Office,  BLM,  P.O.  Box  1260,  North 
Palm  Springs,  CA  92258-1260,  (760) 
251-4852. 

SUPPLBIENTAL  MFORMATXm:  On  April 
28, 1983,  the  land  described  below  was 
classified  as  suitable  for  lease  or  sale 
pursuant  to  the  Recreation  and  Public 
Purposes  (R4PP).  No  R&PP  development 
has  occurred,  therefore  the  R&PP 
classification  is  hereby  terminated  to 
allow  other  uses  consistent  with 
planning  and  current  land  classification. 
The  lands  are  opened  only  to  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 


Management  Act  of  1976  (43  U.S.C. 
1716): 

San  Bernardino  Meridian,  California 

T.  13  S.,  R.  3  W.,  Sec:  23, 
SWV4SWV4NEV4,  NWV4NWV4SEV4. 
SV2NWV4SEV4,  Containing  40.00  acres. 

Dated:  May  12, 1999. 
Janus  G.  Kenna, 
Field  Office  Manager. 
[FR  Doc.  99-12444  Filed  5-17-99;  8:45  am) 

aaUNG  COOE  431IM0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[AZ-050-99-1430-01;  AZA  25991] 

Arizona:  Notice  of  Realty  Action; 
Bureau  Motion  Recreation  and  Public 
Purposee  Classification;  1^  Paz 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  land  in 
the  Town  of  Quartzsite,  Arizona,  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
imder  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.y. 

Gila  and  Salt  River  Meridian,  Arizona 

T.4N.,R.  19W., 
Sec.  15.  E^A,  Ni/2NWV«,  N'/4SViNWV4. 
N»/iSWV4SWV4NWV4,  SEV4SEV4NWV4, 
NEV4NEV4SWV4,  S'/iNV4SWV4. 

N>/iSWV4SW,y4,  SEV4SWV4; 

Sec  17  all* 

Sec.  20!  n4,  SWV4,  NV2SEV4,  SWV4SEV4, 

NV2SEV4SE,V4,  SWV4SEy4SE,V4, 

SV2SEV4SEV4SEV4; 


Sec.  21.  ^N■'/^NEV4,  N»ANWV4, 

NV«iSWV4NWV4.  NEV4SEV4NWy4, 

S>/2SV2NWV4  excluding  23.969  acres 

under  Recreation  and  Public  Purposes 

classfication  and  lease  AZA  22501; 
Sec.  22,  lot  1,  N»/iNEV4.  N^/2SWV4NEV4. 

SEVaSWVaNE}/*,  SEV4NEV4,  SEV4SEV4; 
Sec.  23,  N'A.  SEV4SWV4SWV4,  NV2SEV4, 

Ni/tS>>^SEV4,  N^-^SWV4SWV4SEV4, 

SEV4SWV4SWV4SE,V4, 

SEV4SEV4SWV4SEV4. 

E'/4SWV4SEV4SEV4,W'/»SEV4SEV4SEV4; 
Sec.  26,  S'/»NEV4NEV4NEy4NEV4, 

W'/iNEV4NEV4NEV4, 

SEV4NEV4NEV4NEV4, 

EV2NWV4NEV4NEV4. 

S'/iNWV4NWV4NEV4NE^/4, 

SWy4NWV4NEV4NEV4, 

NEV4NEV4NWV4NEV4, 

SIANEV4NWV4NEV4, 

NEV4NWV4NWV4NEV4, 

SV4NWV4NWV4NEV4,  S»/iN»/iNEV4, 

SV2NEV4,  S*/iNEV4NEV4NWV4, 

w>/iNEV4Nwy4,  SEy4NEy4Nwy4, 

SEy4NWy4; 
Sec.  28,  E»/iNWy4SEy4, 

s^/iNwy4Nwy4SEy4,  swy4Nwy4SEy4; 

Sec.  29,  W>/iSWy4NEy4NEy4. 
The  areas  described  aggregate  3,023.05 
acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  to  make  available  land  to 
support  community  expansion.  This 
land  is  identified  in  the  Yuma  District 
Resource  Management  Plan,  as 
amended,  as  having  potential  for 
disposal.  Lease  or  conveyance  of  the 
land  for  recreational  or  public  purposes 
would  be  in  the  public  interest. 

Lease  or  conveyance  of  the  land  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  die 
Interior. 


2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
dociunented  on  the  ofBcial  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication^of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

DATES:  By  July  2, 1999,  interested 
persons  may  submit  comments 
regarding  the  proposed  classification  of 
the  land  to  the  Field  Manager,  Yuma 
Field  Office,  2555  E.  Gila  Ridge  Road, 
Yuma,  Arizona  85365,  (520)  317-3200. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  on 
July  19, 1999. 

Upon  the  effective  date  of 
classification,  the  laud  will  be  open  to 
the  filing  of  an  application  imder  the 
Recreation  and  Public  Phuposes  Act  by 
any  interested,  qualified  applicant.  If, 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  filed,  the  segregative  effect  of 
the  classification  shaU  automatically 
expire  and  the  lands  classified  shall 
return  to  their  former  status  without 
further  action  by  the  authorized  officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  DeBock,  Realty  Specialist, 
Bureau  of  Land  Management,  address 
above,  telephone  (520)  317-3208. 

Dated:  May  12, 1999. 
Gail  Acheson, 
Field  Manager,  Yuma. 
[FR  Doc.  99-12445  Filed  5-17-99;  8:45  am) 
BILLING  COOE  4310-3^4M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-026-0»-122(M)0:  GP9-0182] 

Establishment  of  a  Moratorium  on  the 
Number  of  Commercial  Outfitting 
Permits  for  the  Public  Land 
Administered  by  the  BLM,  Bums 
District;  Designation  Order; 
Moratorium  on  Commercial  Outfitting 
Permits  for  the  Bums  District 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bums  District,  Portions  of  the 
Andrews  and  Three  Rivers  Resource 
Area,  Bums,  Oregon. 


SUMMARY:  The  BLM,  Bums  District  will 
conduct  an  environmental  review  which 
will  analyze  various  alternatives,  and 
address  numerous  issues  concerning 
resource  protection,  recreation 
opportimities,  and  number  of  Special 
Recreation  Permits  (SRPs)  issued  by 
BLM,  Bums  District. 

BLM  has  determined  that  a 
moratorium  on  the  nimiber  of 
commercial  outfitting  permits  is  needed 
to  hold  commercial  use  at  the  existing 
1999  levels,  until  the  environmental 
review  and  analysis  is  completed. 

By  placing  a  moratorium  on 
commercial  permits  for  the  District,  this 
will  allow  BLM  to  collect  baseline  data, 
provide  strategies  for  determining 
thresholds,  and  assess  the  kind  of 
outfitter/guides  and  the  services  that 
they  provide  to  the  public.  This 
environmental  review  will  be  specific  to 
commercial  outfitting  and  big  game 
hunting. 

The  moratorium  will  go  into  effect 
immediately  and  remain  in  affect  until 
the  final  environmental  review  is 
approved.  Only  those  commercial 
outfitters  that  have  a  current  SRP  for  the 
BLM,  Bums  District,  as  of  May  1, 1999, 
will  be  allowed  to  apply  in  future  years 
imtil  the  environmental  review  is  final. 

When  the  environmental  review  is 
approved,  the  moratorium  will  be  lifted 
and  constraints  on  the  number  of 
outfitting  permits,  kind  of  outfitters 
authorized  associated  with  recreational 
activities,  area  of  use,  number  of  user 
days,  if  any,  will  be  implemented. 

Sales  of  outfitting  businesses  and  any 
transfer  of  permits  that  may  apply 
during  the  period  of  moratorium  will  be 
dealt  with  through  BLM  Recreation 
Permit  Administration,  Manual/Policy 
Statement  and  User  Guide. 
EFFECTIVE  DATE:  June  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
moratorium  on  commercial  outfitting 
permits  in  the  Bums  District  may  be 


obtained  fit)m  Fred  McDonald,  Natural 
Resource  Specialist,  Bums  District 
Office,  HC  74-12533  Highway  20  West, 
Mines,  Oregon  97738,  (541)  573-4453. 
or  Fred_McDonald©blm.gov. 

Authority:  For  implementing  this  action  is 
contained  in  43  CFR  part  8372. 

Dated:  May  10, 1999. 
Thoams  H.  Dyer, 
District  Manager. 
(FR  Doc.  99-12496  Filed  5-17-99;  8:45  amj 

BILLING  CODE  4310-39-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
8, 1999. 

Pursuant  to  §  60.13  of  36  CFR  Part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW.  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  Jime  2, 1999. 
Carol  D.  Shuli, 
Keeper  of  the  National  Register. 

COLORADO 

Montezuma  County 

Archeoiogical  site  no.  5MT4700  (Great 
Pueblo  Period  of  the  McElmo  Drainage 
Unit  MPS),  Address  Restricted,  Yellow 
Jacket  vicinity,  99000685 

Bass  Site  (Great  Pueblo  Period  of  the  McElmo 
Drainage  Unit  MPS),  Address  Restricted. 
Yellow  Jacket  vicinity,  99000654 

Seven  Towers  Pueblo  (Great  Pueblo  Period  of 
the  McElmo  Drainage  Unit  MPS),  Address 
Restricted,  Yellow  Jacket  vicinity, 
99000653 

Woods  Canyon  Pueblo  (Great  Pueblo  Period 
of  the  McElmo  Drainage  Unit  MPS), 
Address  Restricted,  Yellow  Jacket  vicinity, 
99000652 

FLORIDA 

Marion  County 

Ocala  Historic  Conunercial  District,  Roughly 
bounded  by  1st  St.  NW.  1st  Ave.  SE,  2nd 
St.  SW,  and  1st  Ave.  SW,  Ocala,  99000656 

GEORGIA 

Fannin  County 

Baugh.  James  W.,  Homeplace,  Jet.  of  W.  First 
St.  and  Messer  St.,  Blue  Ridge,  99000658 

Muscogee  County 

Forston  House,  1100  Forston  Rd.,  Forston, 
99000657 
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MASSACHUSETTS 
Middlesex  County 

Hosmer  Homestead.  138  Baker  Ave., 
Concord,  99000659 

Worcester  County 

Gardner  Uptown  Historic  District,  Roughly 
along  Central,  Cross,  Elm,  Green.  Glazier, 
Pearl  and  Woodland  Sts.,  Gardner, 
99000660 

MISSOURI 

Franklin  County 

New  Haven  Residential  Historic  District, 
Roughly  along  Wall  St.  and  Maupin  Ave., 
and  bounded  by  Washington  and  Bates 
Sts.,  New  Haven,  99000661 

Lewis  County 

Gray,  William,  House  (La  Grange,  Missouri 

MPS),  407  Washington,  La  Grange. 

99000666 
Hay.  Dr.  J. A..  House  (La  Grange,  Missouri 

MPS),  406  W.  Monroe  St.,  La  Grange, 

99000664 
McKoon,  John,  House  (La  Grange,  Missouri 

MPS),  500  W.  Monroe  St.,  La  Grange, 

99000665 
Rhode,  Fred,  House  (La  Grange,  Missouri 

MPS),  200  S.  Second  St..  La  Grange, 

99000662 
Waltman,  A.C.,  House  (La  Grange,  Missouri 

MPS),  302  Lewis  St.,  La  Grange,  99000663 

NEW  HAMPSHIRE 
Hillsborough  County 

Francestown  Meetinghouse,  Rte  136, 
Francestown,  99000667 

Rockingham  County 

Little  Boar's  Head  Historic  District,  Parts  of 
Atlantic  Ave.,  Chapel  Rd.,  Ocean  Blvd., 
Sea  Rd.,  and  Willow  Ave.,  North  Hampton, 
99000668 

NEW  YORK 

Tompkins  County 

First  Presbyterian  Church  of  Ulysses,  Main 
St.,  Trumansburg,  99000669 

NORTH  CAROLINA 

Mecklenburg  County 

McNinch,  Frank  Ramsay,  House,  2727 
Sharon  Ln..  Charlotte,  99000670 

OKLAHOMA 

Craig  County 

First  Methodist-Episcopal  Church,  South, 
314  W.  Candian  Ave.,  Vinita,  99000673 

Lincoln  County 

National  Guard  Statistical  Building,  Park  Rd., 
1  blk  W  of  6th  St.,  Chandler,  99000672 

Oklahoma  County 

Smith  and  Kemke  Fimeral  Directors,  1401 
NW  23rd  St.,  Oklahoma  City,  99000671 

PENNSYLVANIA 

Delaware  County 

Pennsylvania  Railroad  Station  at  Wayne,  )ct. 
of  N.  Wayne  Ave.  and  Station  Rd.,  Wayne, 
99000674 


RHODE  ISLAND 
Newport  County 

Horsehead — Marbella,  240  Highland  Dr., 
Jamestovtm,  99000675 

SOUTH  DAKOTA 

Custer  County 

Archeological  site  no.  39CU1619,  Address 
Restricted,  Custer  vicinity,  99000679 

Gregory  County 

Mitchell  West  Central  Residential  Historic 
District,  Roughly  bounded  by  First  and 
Seventh  Aves.,  Mitchell,  99000676 

Tackett  Underwood  Building.  Address 
Restricted,  Gregory  vicinity.  99000678 

Jerauld  County 

Wessington  Springs  Carnegie  Library 
(Historic  Bridges  in  South  Dakota  MPS)  124 

N.  Main  Ave.,  Wessington  Springs, 

99000677 

Minnehaha  County 

Palisades  Bridge 

(Historic  Bridges  in  South  Dakota  MPS), 
25495  485th  Ave.,  Garretson.  99000687 

Walworth  County 

Walworth  County  Courthouse 
(County  Courthouses  of  South  Dakota  MPS), 
4304  4th  Ave.,  Selby,  99000680 

VIRGINIA  , 

Franklin  County 

Rocky  Motmt  Historic  District,  Roughly 
bounded  by  Franklin,  and  Maynor  Sts.; 
Floyd  Ave.;  E.  Court  St;  and  Maple  Ave., 
Rocky  Mount,  99000683 

York  County 

Old  Custom  House,  Jet.  of  Main  and  Read 
Sts.,  Yorktown,  99000682 

WISCONSIN 

Forest  County 

Otter  Spring  House,  Approx.  80  meters  S  of 
Spring  Pond  Rd.,  Lincoln  vicinity, 
99000684 
A  Request  for  a  Move  has  been  made  for 

the  following  resource: 

WISCONSIN 
Dane  County 

Crosse,  Dr.  Charles  G.,  House  133  W.  Main 

St.,  Sun  Prairie,  93000029 

A  Request  for  a  Removal  has  been  made  for 
the  following  resource: 

INDLVNA 

Vermillion  County  ^ 

Brouilletts  Creek  Covered  Bridge,  Co.  Rds 
100  W  and  1700S  over  Brouilletts  Cr., 
Clinton  94000586 

A  Correction  is  hereby  made  for  the 
following  resouce: 

For  Technical  reasons  this  nomination 
should  not  have  been  published  and  is  no 
longer  considered  a  pending  National 
Register  of  Historic  Places  Nomination. 


NORTH  CAROLINA 
Carteret  County 

Cape  Lookout  Village  Historic  District,  Cape 
Lookout,  from  Lighthouse  to  Cape  Point, 
Harkers  Island,  99000599 

(FR  Doc.  9&-12403  Filed  5-17-99;  8:45  am] 
BILUNG  CODE  4310-70-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Intent  to  Sollctt  Commenta  on  the 
Development  of  Surplua  Criteria  for 
Management  of  tlM  Colorado  River  and 
to  Initiate  National  Environmental 
Policy  Act  (NEPA)  Proceaa 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  to  solicit  comments  and 

initiation  of  NEPA  process. 

summary:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
("Reclamation"),  is  considering 
development  of  specific  criteria  that 
will  identify  those  circumstances  tmder 
which  the  Secretary  of  the  Interior 
("Secretary")  may  make  Colorado  River 
water  available  for  delivery  to  the  States 
of  Arizona,  California,  and  Nevada 
(Lower  Division  States  or  Lower  Basin) 
in  excess  of  the  7,500,000  acre-foot 
Lower  Basin  apportionment. 
DATES:  We  must  receive  all  comments  at 
the  address  below  on  or  before  June  30, 
1999.  In  addition  to  accepting  written 
comments,  we  will  hold  public  scoping 
meetings  prior  to  the  closing  of  the 
comment  period.  We  vdll  hold  the 
public  scoping  meetings  to  allow  the 
public  to  comment  on  the  need  for,  and 
content  of,  specific  surplus  criteria  as 
part  of  the  National  Environmental 
Policy  Act  (NEPA)  process  initiated  by 
this  notice.  We  will  notify  you  of  the 
dates,  times,  and  places  for  these 
meetings  through  the  Federal  Register, 
media  outlets,  and  to  all  respondents  to 
this  notice. 

ADDRESSES:  You  may  submit  comments 
to  the  Regional  Director,  Lower 
Colorado  Region,  Attention:  Jajme 
Harkins,  Bureau  of  Reclamation,  P.O. 
Box  61470,  Boulder  City,  Nevada 
89006-1470. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary,  pursuant  to  the  Boulder 
Canyon  Project  Act  of  December  28, 
1928,  and  the  Supreme  Court  opinion 
rendered  June  3, 1963,  and  decree 
entered  March  9, 1964  (Decree),  in  the 
case  oi  Arizona  v.  California,  et  al.,  is 
vested  with  the  responsibility  to  manage 
the  mainstream  waters  of  the  Colorado 
River  in  the  Lower  Basin.  As  the  agency 


that  has  been  designated  to  act  in  the 
Secretary's  behalf  with  respect  to  these 
matters,  Reclamation  intends  to  scope 
and,  if  appropriate,  to  develop  and 
implement  specific  criteria  under  which 
"surplus"  determinations  will  be  made 
for  the  Lower  Basin  States. 

Currently,  each  year,  the  Secretary 
establishes  an  Annual  Operating  Plan 
(AOP)  for  the  Colorado  River  Reservoirs. 
The  AOP  describes  how  Reclamation 
will  manage  the  reservoirs  over  a  twelve 
month  period,  consistent  with  the 
"Criteria  for  Coordinated  Long-Range 
Operation  of  the  Colorado  River 
Reservoirs  Pursuant  to  the  Colorado 
River  Basin  Project  Act  of  September  30, 
1968"  (Long-Range  Operating  Criteria) 
and  the  Decree.  Reclamation  consults 
aimually  with  the  Colorado  River  Basin 
States,  Indian  Tribes,  and  other 
interested  parties  in  the  development  of 
the  AOP.  Further,  as  part  of  the  AOP 
process,  the  Secretary  makes  annual 
determinations  imder  the  Long-Range 
Operating  Criteria,  regarding  the 
availability  of  Colorado  River  water  for 
deliveries  to  the  Lower  Division  States. 
To  meet  the  consultation  requirements 
of  federal  law.  Reclamation  also 
consults  with  the  Colorado  River  Basin 
States,  Indian  Tribes,  and  other 
interested  parties  during  the  five-year 
periodic  reviews  of  the  Long-Range 
Operating  Criteria. 

In  recent  years,  demand  for  Colorado 
River  water  in  Arizona,  California,  and 
Nevada  has  exceeded  the  Lower  Basin's 
7,500,000  acre-foot  basic 
apportionment.  As  a  result,  criteria  for 
determining  the  availability  of  surplus 
has  become  a  matter  of  increased 
importance.  Under  these  circumstances, 
the  Secretary  believes  that  it  may  be 
prudent  to  develop  specific  criteria  that 
will  guide  the  Secretary's  annual 
decision  regarding  the  quantity  of 
Colorado  River  water  available  for 
delivery  to  the  Lower  Basin  States.  Such 
surplus  criteria  would  provide  more 
predictability  to  States  and  water  users. 
Reclamation  anticipates  however,  that 
surplus  criteria  will  be  subject  to  change 
based  upon  new  circiunstances,  and  that 
such  criteria  may  be  interim  in  nature. 

Reclamation  may  implement  the 
surplus  criteria  by  revising  the  Long- 
Range  Operating  Criteria  set  forth  in 
Article  111(3)  or  by  developing  interim 
implementing  criteria  pursuant  to 
Article  111(3)  of  the  Long-Range 
Operating  Criteria.  Proceeding  under 
Article  111(3)  may  be  particularly 
appropriate  because  Section  602  of  the 
Colorado  River  Basin  Project  Act,  as 
amended,  requires  that  any  modification 
to  the  Long-Range  Operating  Criteria  be 
made  "only  after  correspondence  with 
the  Governors  of  the  seven  Colorado 
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River  Basin  States  and  appropriate 
consultation  with  such  state 
representatives  as  each  Governor  may 
designate."  This  statutory  reference  to 
the  special  role  of  the  Basin  States  in 
matters  relating  to  the  Long-Range 
Operating  Criteria  underscores  the 
importance  of  working  closely  with  the 
states  in  developing  surplus  criteria. 
Reclamation  intends  to  appropriately 
coordinate  the  development  of  surplus 
criteria  with  the  Basin  States,  in 
accordance  with  this  mandate.  In  that 
regard,  Reclamation  recognizes  that 
efforts  are  currently  underway  to  reduce 
California's  reliance  on  surplus 
deliveries. 

Reclamation  will  take  accoimt  of 
progress  in  that  effort,  or  lack  thereof,  in 
the  decision-making  process  regarding 
specific  surplus  criteria.  Reclamation 
also  intends  to  make  full  use  of 
technical  information  and  approaches 
that  have  been  developed  tlu-ough  on- 
going discussions  with  the  Basin  States. 
This  information  can  be  obtained 
through  the  Reclamation  contact  listed 
above. 

As  part  of  the  process  initiated  by  this 
notice,  Reclamation  will  analyze  the 
effects  of  specific  surplus  criteria  on 
potential  future  shortage  determinations 
on  the  Colorado  River.  The  criteria 
would  be  consistent  with  relevant 
Federal  law,  and  would  recognize 
relevant  provisions  of  the  Law  of  the 
River,  which  has  evolved  out  of  a 
combination  of  Federal  and  State 
statutes,  interstate  compacts,  court 
decisions  and  decrees,  an  international 
treaty,  contracts  with  the  Secretary, 
operating  criteria,  regulations,  and 
administrative  decisions. 

Reclamation  will  utilize  a  public 
process  pursuant  to  NEPA  during  the 
development  of  the  surplus  criteria.  By 
this  notice.  Reclamation  invites  all 
interested  parties,  including  the 
Colorado  River  Basin  States,  Indian 
Tribes,  water  users,  members  of  the 
general  public,  organizations,  and 
agencies  to  present  written  comments 
concerning  the  format  for  the  criteria, 
the  scope  of  specific  surplus  criteria, 
and  the  issues  and  alternatives  that  they 
suggest  should  be  analyzed.  As  noted 
above.  Reclamation  will  integrate  the 
consultation  requirements  of  Section 
602  of  the  Colorado  River  Basin  Project 
Act,  as  amended,  into  the  NEPA  process 
initiated  by  this  notice.  As  part  of  this 
review.  Reclamation  will  consult  with 
state  representatives  of  each  of  the 
Governors  of  the  seven  Colorado  River 
Basin  States,  Indian  Tribes,  members  of 
the  general  public,  representatives  of 
academic  and  scientific  communities, 
environmental  organizations,  the 
recreation  industry  and  contractors  for 


the  purchase  of  Federal  power  produced 
at  Glen  Canyon  Dam. 

Dated:  May  13. 1999. 
David  J.  Hajres, 
Acting  Deputy  Secretary. 
(FR  Doc.  99-12491  Filed  5-17-99;  «:45  am] 
aaXMG  CODE  4310-M-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submisaion  for  0MB  Review; 
Comment  Request 

agency:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  0MB  review  and  approval  • 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  March  5, 1999,  in  64  FR  #43, 
p.  10721,  at  which  time  a  60-calendar 
day  comment  period  was  announced. 
This  comment  period  ended  May  5, 
1999.  No  comments  were  received  in 
response  to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
0MB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  June  17,  1999. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
0MB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  0MB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer: 
Carol  Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  N.W.,  Washington, 
D.C.  20527;  202  336-8563. 

OMB  Reviewer:  Jeff  Hill.  Office  of 
Information  and  Regiilatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
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Library,  Room  10102,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  202/ 
395-5871. 

Summary  of  Form  Under  Review 

Type  of  Request:  New  form. 

Title:  Client  Year  2000  Program 
Assessment  Checklist. 

Fonn  Number:  OPIC-230. 

Frequency  of  Use:  Once  per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms). 

Standard  Industria]  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  1  hour  per  project. 

Number  of  Responses:  500  per  year. 

Federal  Cost:  $5,000  per  year. 

Authority  for  Information  Collection: 
Year  2000  Information  and  Readin'jss 
Disclosure  Act  of  1998. 

Abstract  (Needs  and  Uses):  OPIC  is 
surveying  its  clients  to  determine  their 
status  on  addressing  Year  2000  issues  to 
ensure  that  OPIC's  clients  will  be  able 
to  continue  to  make  payments  of 
premiiuns,  principal,  interest,  and  fees 
due  to  OPIC.  The  continued  flow  of 
these  payments  helps  OPIC  to  ensure  a 
positive  cash  flow  and  maintain  its 
position  as  a  self-sustaining  agency. 

Dated:  May  12. 1999. 
JaniM  R.  Ofliitl, 

Assistant  General  Counsel,  Department  of 

Legal  Affairs. 

(FR  Doc.  9»-12463  Filed  5-17-99;  8:45  am] 

MLUNG  COOe  321IM>1-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLtXNQ  THE  MEETING:  United 

States  International  Trade  Commission. 

TWE  AND  DATE:  May  24, 1999  at  2:00 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-244 
(Review)(Natural  Bristle  Paint  Brushes 
from  China) — briefing  and  vote.  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  June  3, 1999.) 

5.  Inv.  No.  731-TA-805  (Final)(Elastic 
Rubber  Tape  from  India) — briefing  and 
vote. 

6.  Inv.  Nos.  751-TA-21-27 
(Ferrosilicon  from  Brazil,  China, 


Kazakhstan,  Russia,  Ukraine,  and 
Venezuela) — briefing  and  vote. 
7.  Outstanding  action  jackets: 
(1.)  Document  No.  INV-99-077: 
Institution  of  five-year  reviews  on 
Certain  Industrial  Belts,  Industrial 
Nitrocellulose,  Steel  Rails,  Drafting 
Machines,  Small  Business  Telephone 
Systems,  Mechanical  Transfer  Presses, 
Multiangle  Laser  Light-Scattering 
Instnunents,  and  Benzyl  Paraben. 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  May  13, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-12555  Filed  5-14-99;  11:53  am] 

BMJJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Servicee;  Agency  Information 
Collection  Activities:  Profxwed 
Collection;  Comment  Request 

agency:  Notice  of  Information 
Collection  Under  Review; 
(Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

COPS  MORE  '98  28  CFR  Part  23 
Certification 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  July  19, 1999. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Karen  Beckman,  Research  Analyst, 
OfBce  of  Community  Oriented  PoUcing 
Services,  U.S.  Department  of  Justice, 
1100  Vermont  Avenue  NW, 
Washington,  DC  20530.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 


agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  acciiracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Wdshingtqn,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer.  Suite  850, 1001  G 
Street,  NW,  Washington,  D.C.  20530. 

Written  comments  may  also  be 
submitted  to  Nina  S.  Pozgar,  General 
Counsel,  Office  of  Community  Oriented 
Policing  Services,  1100  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20530. 
or  via  facsimile  at  (202)  514r-3456. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement. 

(2)  Title  of  the  Form/Collection:  COPS 
MORE  '98  28  CFR  Part  23  Certification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form:  COPS  25/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  This  information  collection  is 
necessary  to  establish  that  each  grantee 
that  has  received  funding  under  COPS 
MORE  '98  grant  programs  is  wither  in 
compliance  with  the  operating 
principles  set  forth  in  28  CFR  23.20  or 
that  the  regulation  is  not  applicable. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  COPS  MORE  '98  CFR  Part  23 
Certffication:  Approximately  1,760 
respondents,  at  5  hours  10  minutes  per 
respondent  (including  record-keeping). 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  9,094  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  May  12, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 

(FR  Doc.  99-12435  Filed  5-17-99;  8:45  ami 

BMJJNQ  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

National  Instttute  of  Justice 

[OJP(NUH227] 

RiN1121-ZB60 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Basic  Research  on 
Violence  Against  Women 

AGENCY:  National  Institute  of  Justice, 
Office  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  Solicitation. 

SUMMARY:  Annoimcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Basic  Research  on 
Violence  Against  Women." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  Jime  25, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-651-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  for  basic  research 
addressing  violence  against  women. 
Violence  against  women  includes  family 
and  intimate  partner  violence,  sexual 
assault,  stalking,  and  violence 
committed  by  acquaintances  and 
strangers. 
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NIJ  anticipates  awarding  up  to  6 
grants  with  a  funding  total  of 
$1,250,000.  The  duration  and  the  budget 
for  proposed  evaluations  should  be 
justified  by  factors  such  as  the 
complexity  of  the  design,  the  number  of 
sites,  and  the  size  of  the  sample. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Basic  Research  on 
Violence  Against  Women"  (refer  to 
document  no.  SLO00350).  For  World 
Wide  Web  access,  connect  to  either  NIJ 
at  http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm#nij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  99-12400  Filed  5-17-99;  8:45  am] 

MLUNG  CODE  441fr-1«-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs; 
Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  Researcher-Practitioner 
Partnerships:  Evaluations  of  Grants  to 
Encourage  Arrest  Policies  for 
Domestic  Vioience 

National  Institute  of  Justice 

[OJP(NUH228] 

Rm  1121-ZB61 

AGENCY:  National  Institute  of  Justice. 
Office  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  Solicitation 

SUMMARY:  Annoimcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Researcher-Practitioner 
Partnerships:  Evaluations  of  Grants  to 
Encourage  Arrest  Policies  for  Domestic 
Violence." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  June  30, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procediu«s  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATKW: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Stxeets 
Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  and  42 
U.S.C.  3796hh  (1994). 


Background. 

The  National  Institute  of  Justice  (NIJ). 
in  collaboration  with  the  Office  of 
Justice  Programs'  Violence  Against 
Women  Office  (VAWO),  is  soliciting 
proposals  for  researcher-practitioner 
partnerships  to  evaluate  practitioner 
collaborations  through  the  Grants  to 
Encourage  Arrest  Polices  imder  the 
Violence  Against  Women  Act  (VAWA), 
42  U.S.C.  3796hh.  The  purpose  of  these 
researcher-practitioner  partnerships  is 
to  provide  jurisdictions  receiving  funds 
imder  the  Grants  to  Encourage  Arrest 
with  the  resources  to  implement  locally 
based  evaluations  that  are  responsive  to 
the  needs  of  the  jurisdiction  and  that 
contribute  to  our  understanding  of  the 
issues  nationally.  Specifically,  this 
solicitation  provides  support  for  locally 
conducted  process  evaluations  of 
projects  supported  by  the  Grants  to 
Encourage  Arrest.  The  process 
evaluations  should  provide  a  thorough 
descriptive  analysis  of  the  issues  being 
addressed  by  the  project  and  the 
activities  imdertaken  in  formulating  the 
project. 

Evaluation  teams  should  include 
researchers,  practitioners  and  victim 
advocates.  The  teams  may  focus  on 
issues  related  to  any  of  the  program 
purposes  or  the  Special  Interest 
Categories  of  the  Grants  to  Encourage 
Arrest  Policies. 

Evaluations  will  be  supported  by 
cooperative  agreements  between  the 
grantee  and  NIJ.  NIJ,  with  input  from 
VAWO,  will  consult  with  awardees 
concerning  the  nature  of  the 
collaboration,  the  specific  research  issue 
to  be  addressed  as  part  of  the 
collaboration,  research  approach,  and 
other  factors. 

Researcher-practitioner  process 
evaluaitions  will  be  funded  at  up  to 
$75,000  each  for  up  to  18  months.  It  is 
anticipated  that  up  to  six  awards  will  be 
made  available  for  evaluations  in 
individual  jurisdictions. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Researcher- 
Practitioner  Partnerships:  Evaluations  of 
Grants  to  Encourage  Arrest  Policies  for 
Domestic  Violence"  (refer  to  docimient 
no.  SL000349).  For  World  Wide  Web 
access,  connect  either  to  NIJ  at  http:// 
www.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice 
[FR  Doc.  99-12401  Filed  5-17-99;  8:45  am] 

BILLING  COOE  441fr-18-P 
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DEPARTMENT  OF  JUSTICE 

NatkMMl  Instituta  of  Justica 

[OJP  (NU)-122«] 

RIN  1121-2682 

AnnouncMiMfit  of  ttM  Availability  of 
tlM  National  Inatltuta  of  Juatica 
SoUcttaUon  for  Natlonal  Impact 
EvahjaHon  of  Vtothn  Sarvica  Programa 
Fundad  Through  tha  S.T.O.P.  Violanca 
Agabiat  Woman  Formula  Qranta 


AGENCY:  National  Institute  of  Justice, 
0£Bce  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "National  Impact  Evaluation  of 
Victim  Service  Programs  Fimded 
Through  the  S.T.O.P.  Violence  Against 
Women  Formula  Grants  Program." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  July  1, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW.,  Washir^on, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPt^MENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

NIJ  is  soliciting  proposals  for  an 
impact  evaluation  of  victim  programs 
and  services  funded  imder  the  S.T.O.P. 
Violence  Against  Women  Formula 
Grants  Pro-am,  administered  by  the 
Office  of  Justice  Programs,  Violence 
Against  Women  Office  (VAWO). 
Specifically,  the  evaluation  should 
address  impact  issues  regarding 
nonprofit,  nongovernmental  victim 
service  programs  funded  through  the 
S.T.O.P.  Program. 

The  two  main  objectives  of  the 
S.T.O.P.  Victim  Service  Programs 
Impact  Evaluation  are  to  provide  a 
process  and  impact  evaluation  of  the 
FY95  to  FY98  nonprofit, 
nongovernmental  victim  service 
programs;  and  to  inform  policy  and 
practice  in  order  to  enhance  victim 
service  programs  and  models  of  service 
delivery. 


One  grant  of  up  to  $800,000  will  be 
awarded  in  Fiscal  Year  1999.  The 
duration  of  the  impact  evaluation  is  up 
to  36  months  with  reports  of  evaluation 
results  to  be  submitted  annually. 
Applicants  should  include  with  their 
proposal  a  statement  on  the  additional 
work  that  would  be  completed,  the  time 
period  for  completion  of  this  work,  and 
the  funds  requested,  if  the  project  were 
to  be  extended  beyond  36  months  and 
additional  financial  support  provided. 

Interested  organizations  should  call 
the  National  Criminal  Jiistice  Reference 
Service  (NCJRS)  at  1-800-651-3420  to 
obtain  a  copy  of  "National  Impact 
Evaluation  of  Victim  Service  Programs 
Funded  Through  the  S.T.O.P.  Violence 
Against  Women  Formula  Grants 
Program"  (refer  to  docmnent  no. 
SL000351).  For  World  Wide  Web  access, 
connect  either  to  either  NIJ  at  http:// 
www.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[PR  Doc.  99-12402  Filed  5-17-99;  8:45  am] 
BIUJNQ  COOE  4410-1»-P 


UBRARY  OF  CONGRESS 

Copyright  Offica 

[Doclwt  No.  97-1  CARP  SD  92-85] 

DIatrlbution  of  1992, 1993, 1994,  and 
1995  SataWta  Royalty  Funda 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Initiation  of  arbitration. 

SUMMARY:  The  Librarian  of  Congress  is 
annoimcing  initiation  of  the  180-day 
arbitration  period  for  the  proceeding  to 
distribute  the  1992-95  satellite  carrier 
compulsory  license  royalties. 
DATE:  Effective  May  18, 1999. 
ADDRESSES:  All  hearings  and  meetings 
for  the  1992-95  satellite  distribution 
proceeding  shall  take  place  in  the  James 
Madison  Memorial  Building,  Room  LM- 
414,  First  and  Independence  Avenue, 
S.E.,  Washington.  IXC.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  251.72  of  37  CFR  provides: 

If  the  Librarian  detennines  that  a  controversy 
exists  among  the  claimants  to  either  cable, 


satellite  carrier,  or  digital  audio  recording 
devices  and  media  royalties,  the  Librarian 
shall  publish  in  the  Federal  Register  a 
declaration  of  controversy  along  with  a 
notice  of  an  initiation  of  an  arbitration 
proceeding.  Such  notice  shall,  to  the  extent 
feasible,  describe  the  nature,  general 
structure  and  schedule  of  the  proceeding. 

The  notice  published  today  fulfills  the 
requirements  of  §  251.72  for  the 
distribution  of  satellite  carrier 
compulsory  license  royalties  for  the 
years  1992-95. 

On  January  31, 1997.  the  Copyright 
Office  published  a  notice  in  the  Federal 
Register  requesting  comment  as  to  the 
existence  of  Phase  I  and/or  Phase  II 
controversies  concerning  the 
distribution  of  the  1992, 1993, 1994,  and 
1995  satellite  royalty  fees,  and  in  the 
event  that  a  controversy  exists,  whether 
to  consolidate  the  determination  of  the 
distribution  of  the  1992-95  royalty  fees 
into  a  single  proceeding,  or  to  conduct 
multiple  proceedings.  62  FR  4814 
(January  31, 1997).  The  notice  also 
requested  that  each  interested  party  file 
a  Notice  of  Intent  to  Participate, 
indicating  the  level  of  participation  for 
each  year,  i.e..  Phase  I,  Phase  II,  or  both, 
with  the  Office.  In  response  to  this 
notice,  the  following  parties  identified 
the  existence  of  controversies  for 
distribution  of  the  1992-95  funds:  James 
Cannings;  ^  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc.  (BMI), 
and  SESAC,  Inc.  (collectively  the  Music 
Claimants):  Program  Suppliers;  CBS, 
Inc.;  ABC,  Inc.;  Public  Television 
Claimants;  Devotional  Claimants;  Home 
Shopping  Network;  Multimedia 
Entertainment,  Inc.;  National 
Broadcasting  Company,  Inc.;  Joint 
Sports  Claimants;  and  Broadcaster 
Claimants.  All  but  one  party  fevored 
consolidating  the  1992-95  satellite 
funds  into  a  single  distribution 
proceeding. 

On  June  4, 1997,  the  Office  issued  an 
Order  consolidating  the  determination 
of  the  distribution  of  the  1992-95 
satellite  royalty  fees  into  a  single 
proceeding  and  annoimcing  the 
precontroversy  discovery  schedule  for  a 
Phase  I  proceeding.  See  Order  in  Docket 
No.  97-1  CARP  SD  92-95  (June  4, 1997). 
The  June  4, 1997,  Order  set  September 
8, 1997,  as  the  beginning  of  the  45-day 
precontroversy  discovery  period,  with 
the  initiation  of  the  arbitration  set  for 
December  1, 1997.  This  schedule, 
however,  proved  unworkable,  so  at  the 
request  of  the  parties,  the  Copyright 
Office  rescheduled  the  start  of  the  45- 
day  precontroversy  discovery  period. 


■  Mr.  Cannings  identified  only  a  Phase  II 
controversy. 


See  Order  in  Docket  No.  97-1  CARP  SD 
92-95  (August  20, 1997).  In  fact,  the 
Office  reset  the  schedule  three  times 
before  establishing  a  schedule  which 
met  the  needs  of  all  the  parties.  See  also 
Orders  in  Docket  No.  97-1  CARP  SD 
92-95  (January  15, 1998,  July  20, 1998, 
and  October  15, 1998). 

During  this  time,  the  parties 
continued  to  negotiate  among 
themselves.  As  a  result,  all  of  the  Phase 
I  parties,  with  the  exception  of  Joint 
Sports  Claimants  and  Program 
Suppliers,  settled  their  Phase  I  claims 
for  15.5%  of  the  total  aggregate  amount 
of  the  satellite  royalty  fees  for  the  years 
1992-95.  See  Order  in  Docket  No.  97- 
1  CARP  SD  92-95  (December  21, 1998). 
Thus,  the  only  parties  who  will  appear 
before  the  CARP  in  the  current  Phase  I 
proceeding  are  the  Joint  Sports 
Claimants  and  the  Program  Suppliers. 
The  45-day  precontroversy  discovery 
period  for  these  parties  began  on 
January  8, 1999,  and  proceeded 
according  to  the  schedule  announced  in 
the  October  15, 1998,  Order.  However, 
the  April  5  initiation  date  set  in  that 
schedule  has  been  rescheduled  for  May 
18, 1999,  in  order  to  accommodate 
conflicts  in  both  the  arbitrators'  and  the 
parties'  schedules. 

n.  Initiation  of  Proceeding 

Pursuant  to  §  251.72  of  37  CFR,  the 
Copyright  Office  of  the  Library  of 
Congress  is  formally  announcing  the 
existence  of  Phase  I  controversies  to  the 
distribution  of  satellite  carrier 
compulsory  license  royalties  for  1992, 
1993, 1994  and  1995,  and  is  initiating 
an  arbitration  proceeding  imder  chapter 
8  of  title  17  of  the  United  States  Code 
to  resolve  the  distribution  of  those 
funds.  The  arbitration  proceeding 
commences  on  May  18, 1999,  and  runs 
for  a  period  of  180  days.  The  arbitrators 
shall  file  their  written  report  with  the 
Librarian  of  Congress  by  November  15, 
1999,  in  accordance  with  §  251.53  of  37 
CFR. 

On  April  20, 1999,  the  parties  to  this 
proceeding  met  with  the  arbitrators  for 
the  purpose  of  setting  a  schedule  for  this 
proceeding.  The  Office  announced  the 
schedule  and  the  arbitrators  for  the 
proceeding  on  May  11, 1999.  See  64  FR 
25374  (May  11, 1999).  Copies  of  the 
hearing  schedule  are  available  at  the 
Copyright  Office  upon  request. 

Dated:  May  13, 1999. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  99-12480  Filed  5-17-99;  8:45  am) 

BIUJNQ  CODE  141l>-33-i> 
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NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  At  its  fourteenth  regular 
meeting  the  National  Gambling  Impact 
Study  Commission,  established  imder 
Pub.  L.  104-169,  dated  August  3, 1996, 
will  hear  possible  presentations  from 
one  or  more  subcommittees;  continue  its 
ongoing  review  of  Commission  research 
on  economic  and  social  gambling 
impacts;  and  deliberate  on  possible 
findings  and  recommendations  for  the 
Final  Report. 

DATES:  Wednesday,  Jime  2,  8:30  a.m.  to 
5:30  p.m.  and  Thursday,  June  3,  8:30 
a.m.  to  5:30  p.m. 

The  Commission  may  enter  into 
Executive  Session  from  12:00  p.m.-l:30 
p.m.  on  either  or  both  days. 
ADDRESSES:  The  meeting  site  will  be: 
Barcelona  2,  The  Renaissance  Pare  55, 
Hotel,  55  Cyril  Magnin,  San  Francisco, 
California  94102. 

Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
NW,  Suite  450,  Washington,  DC  20002. 
STATUS:  The  meeting  will  be  open  to  the 
public  both  days. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Craig 
Stevens  at  (202)  523-8217  or  write  to 
800  North  Capitol  St.,  NW,  Suite  450, 
Washington,  DC  20002. 
SUPPLEMENTARY  INFORMATION:  For  a 
complete  agenda,  please  contact  the 
Commission.  This  information  will  also 
be  faxed  to  all  individuals  on  the 
Commission's  fax  list  and  posted  on  the 
Commission's  web  site,  www.ngisc.gov. 

Craig  Stevens, 

Communications  and  Logistic  Coordinator. 
[FR  Doc.  99-12386  Filed  5-17-99;  8:45  am] 
BIUJNQ  CODE  6«B-ET-4> 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Conunission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  0MB  for  review  of 


continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  9,  Public  Records. 

2.  Current  OMB  approval  number: 
3150-0043. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Individuals  requesting  access  to  records 
under  the  Freedom  of  Information  or 
Privacy  Acts,  or  to  records  that  are 
already  publicly  available  in  the  NRC 
Public  Document  Room. 

5.  The  number  of  annual  respondents: 
13,656. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  3459. 

7.  Abstract:  10  CFR  Part  9  establishes 
information  collection  requirements  for 
individuals  making  requests  for  records 
under  the  Freedom  of  Information 
(FOL\)  or  Privacy  Acts  (PA).  It  also 
contains  requests  to  waive  or  reduce 
fees  for  searching  for  and  reproducing 
records  in  response  to  FOIA  requests; 
and  requests  for  expedited  processing  of 
requests.  The  information  required  from 
the  public  is  necessary  to  identify  the 
records  they  are  requesting;  to  justify 
requests  for  weiivers  or  reductions  in 
searching  or  copying  fees;  or  to  justify 
expedited  processing. 

Submit,  by  July  19,  1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
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Regulatory  Commission,  T-6  F33, 
Washington.  DC  20555-0001.  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSl®NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shehon, 

NBC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  99-12493  Filed  5-17-99;  8:45  am) 
BNJJNQ  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  50-353] 

PECO  Energy  Company;  Umerick 
Ganarating  Station,  Untt  2; 
Envlrlonmantal  Aaaatemant  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
85,  issued  to  PECO  Energy  Company 
(the  licensee),  for  operation  of  the 
Limerick  Generating  Station  (LGS),  Unit 
2,  located  in  Montgomery  and  Chester 
Counties.  Pennsylvania. 

EiiTiroiuiiental  Anenment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  implementation  of  a  plant 
modification  to  support  die  installation 
of  replacement  suction  strainers  for  the 
emergency  core  cooling  systems 
(residual  heat  removal  and  core  spray) 
pumps  at  LGS,  Unit  2. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  6, 1997,  as 
supplemented  by  letter  dated  August  28. 
1998. 

The  Need  for  the  Proposed  Action 

On  May  6, 1996,  the  NRC  issued  NRC 
Bulletin  96-03,  "Potential  Plugging  of 
Emergency  Core  Cooling  Suction 
Strainers  by  Debris  in  Boiling  Water 
Reactors,"  that  requested  addressees  to 
implement  appropriate  procedural 
measures  and  plant  modifications  to 
minimize  the  potential  for  clogging  of 
emergency  core  cooling  system  (ECCS) 
suppression  pool  suction  strainers  by 
debris  generated  during  a  loss-of-coolant 
accident  (LOCA)  and  requested  that 
addressees  report  to  the  NRC  whether 
they  intend^o  implement  the  requested 
actions. 

In  response  to  the  above  cited 
biilletin,  the  licensee  proposed  a  plant 
modification  to  install  replacement 


suction  strainers  in  the  ECCS  pumps. 
The  replacement  strainer  surface  areas, 
which  are  substantially  larger  than  the 
CTirrently  installed  strainers,  are 
required  to  reduce  potential  strainer 
clogging  due  to  debris  in  the 
suppression  pool  following  a  postulated 
loss-of-coolant  accident. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  installation  of  the 
replacement  strainers  in  the  ECCS 
pumps  reduces  potential  strainer 
clogging  due  to  debris  in  the 
suppression  pool  following  a  loss-of- 
coolant  accident  and  does  not  change 
the  maimer  in  which  the  plant  is  being 
operated  or  the  environmental  impacts 
of  operation.  The  proposed  action 
involves  features  entirely  within  the 
protected  area  as  defined  in  10  CFR  part 
20. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  public  radiation  exposure. 
Therefore,  there  are  no  significant 
radiological  enviroiunenUd  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites  and  only  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  envirorunental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
woidd  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Limerick  Generating 
Station,  Unit  2. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  29, 1998,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr. 
David  Ney  of  the  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  no  significant  impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  6, 1997,  as  supplemented 
by  letter  dated  August  28, 1998,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gebnan  Building,  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Pottstown  Public  Library,  500  High 
Street,  Pottstown,  Pennsylvania. 

Dated  at  RockviUe,  Maryland,  this  12th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  CliA>rd. 

Chief,  Section  2,  Project  Directorate  1, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  9»-12492  Filed  5-17-99;  8:45  am] 
BAUNQ  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahina  Act  Maating 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

date:  Weeks  of  May  17, 24, 31,  and  June 
7, 1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  May  17 

There  are  no  meetings  scheduled  for  the 
Week  of  May  17. 

Week  of  May  25— Tentative 

Thursday,  May  27 

11:30  a.m. 
Affirmation  Session  (Public  Meeting),  (if 
needed) 

Week  of  May  31— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  May  31. 
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Week  of  June  7— TenUtive 

There  are  no  meetings  scheduled  for  the 
Weekof  June  7. 

The  Schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verily 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 
***** 

AOOmONAL  INFORMATION:  By  a  vote  of  5- 

0  May  12,  the  Commission  determined 

pursuant  to  U.S.C.  552b(e)  and 

§  9.107(a)  of  the  Commission's  rules  that 

"Discussion  of  Management  Issues" 

(Closed-Ex.  2  and  6}  be  held  on  May  12, 

and  on  less  than  one  week's  notice  to 

the  public. 

»        *        *        *        * 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  May  13,  1999. 
WiUiam  M.  Hill,  Jr.,  • 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  99-12594  Filed  5-14-99;  3:10  p.m.] 
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NUCLEAR  REGULATORY 
COMMISSION 

Revision  of  Operator  Licensing 
Examination  Standards  for  Power 
Reactors:  Availability 

agency:  Nuclear  Regulatory 

Commission  (NRC). 

action:  Notice  of  Availability. 

summary:  The  Nuclear  Regulatory 
Commission  has  issued  Revision  8  of 
NUREG-1021,  "Operator  Licensing 
Examination  Standards  for  Power 
Reactors,"  (formerly  "Operator- 
Licensing  Examiner  Standards").  The 
Commission  uses  this  dociunent  to 
provide  policy  and  guidance  for  the 
development,  administration,  and 
grading  of  written  examinations  and 
operating  tests  used  to  determine  the 
qualifications  of  individuals  who  apply 
for  operator  and  senior  operator  licenses 
at  nuclear  power  plants  pursuant  to  Part 
55  of  Title  10  of  the  Code  of  Federal 


Regulations  (10  CFR  Part  55).  The 
NUREG  provides  similar  guidance  for 
verifying  the  continued  qualifications  of 
licensed  operators  when  the  staff 
determines  that  NRt  requalification 
examinations  are  necessary. 

NUREG-1021  has  been  revised  to 
implement  an  amendment  to  10  CFR 
Part  55  that  allows  power  reactor  facility 
licensees  to  prepare  their  initial 
operator  licensing  examinations  or  to 
request  the  NRC  to  prepare  their 
examinations.  The  changes  in  Revision 
8  include:  (1)  lessons  learned  since 
beginning  the  pilot  examination 
program  described  in  Generic  Letter  95- 
06,  "Changes  in  the  Operator  Licensing 
Program,"  dated  August  15, 1995;  (2) 
adjustments  made  in  response  to  public 
comments  submitted  in  connection  with 
a  draft  of  Revision  8,  which  was  issued 
for  comment  on  February  22, 1996  (61 
FR  6869);  and  (3)  adjustments  made  in 
response  to  public  comments  submitted 
in  connection  with  Interim  Revision  8, 
which  was  issued  for  use  in  February 
1997  (62  FR  8462),  and  the  proposed 
amendment  to  10  CFR  Part  55  that  was 
published  on  August  8. 1997  (62  FR 
42426).  The  "Executive  Summary" 
section  of  the  NUREG  briefly  describes 
all  of  the  significant  changes  between 
Revision  7  (Supplement  1)  and  Revision 
8. 

Revision  8  will  become  effective 
concurrent  with  the  associated 
amendment  to  10  CFR  Part  55  or  at  an 
earlier  date  agreed  upon  by  the  facility 
licensee  and  its  NRC  Regional  Office. 
Facility  licensees  that  elect  to  prepare 
their  examinations  will  do  so  based  on 
the  guidance  in  NUREG-1021,  unless 
the  NRC  has  reviewed  and  approved  the 
facility  licensee's  alternative 
examination  procedures. 

Copies  of  NUREG-1021,  Revision  8, 
are  being  mailed  to  the  plant  or  site 
manager  at  each  nuclear  power  facility 
regulated  by  the  NRC.  A  copy  is 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC's  Public  Dociunent 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC.  NUREG-1021  is  also 
electronically  available  for  downloading 
firom  the  internet  at  "httpjf 
www.nrc.gov." 

Dated  At  Rockville,  Maryland,  this  23rd 
day  of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Gallo, 

Chief,  Operator  Ucensing,  Human 
Performance  and  Plant  Support  Branch, 
Division  of  Inspection  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-12495  Filed  5-17-99;  8:45  am] 
HLLMQ  COOE  TSaO-OI-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

[1). Collection  title:  Employee 
Noncovered  Service  Pension 
Questioimaire. 

(2)  Fonn(s)  submitted:  G-209. 

(3)  OMB  Number:  3220-0154. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1999. 

(5)  Type  of  request:  Extension  Of  a 
ciurently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  500. 

(8)  Total  aimual  responses:  500. 

(9)  total  annual  reporting  hours:  55. 

(10)  Collection  description:  Under 
Section  3  of  the  Railroad  Retirement 
Act,  the  Tier  1  portion  of  an  employee 
annuity  may  be  subjected  to  a  reduction 
for  benefits  received  based  on  work  not 
covered  under  the  Social  Seciuity  Act  or 
Railroad  Retirement  Act.  The 
questionnaire  obtains  the  information 
needed  to  determine  if  the  reduction 
applies  and  the  amoimt  of  such 
reduction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  reviewer,  Laurie  Schack 
(202-395-7316).  Office  of  Management 
and  Budget.  Room  10230.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  99-12497  Filed  5-17-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
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Commission.  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW.  Washington.  DC  20549-0102. 
Extension:  Rule  19b-l.  SEC  File  No.  270- 
312, 0MB  Control  No.  3235-0354 

Notice  is  hmeby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciirities 
and  Exchange  Conmiission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  ("0MB")  for 
extension  and  approval. 

Rule  19b-l  is  entitled  "Frequency  of 
Distribution  of  Capital  Gains."  The  rule 
prohibits  registered  investment 
companies  ("funds")  firom  distributing 
long-term  capital  gains  more  than  once 
every  twelve  months  unless  certain 
conditions  are  met.  Rule  19b-l(c) 
permits  unit  investment  trusts  ("UTTs") 
engaged  exclusively  in  the  business  of 
investing  in  certain  eligible  fixed- 
income  securities  to  distribute  long-term 
capital  gains  more  than  once  every 
twelve  months,  if  (i)  the  capital  gains 
distribution  foils  within  one  of  several 
categories  specified  in  the  rule  [rule 
19b-l(c)(l)]  and  (ii)  the  distribution  is 
accompanied  by  a  report  to  the 
unitholder  that  clearly  describes  the 
distribution  as  a  capital  gains 
distribution  [rule  19b-l(c)(2)]  (the 
"notice  requirement").  The  purpose  of 
this  notice  requirement  is  to  ensure  that 
unitholders  understand  that  the  source 
of  the  distribution  is  long-term  capital 
gains. 

RuJe  19b-l(e)  permits  a  fund  to  apply 
for  permission  to  distribute  long-term 
capital  gains  more  than  once  a  year  if 
the  fund  did  not  forsee  the 
circumstances  that  created  the  need  for 
the  distribution.  The  application  must 
set  forth  the  pertinent  focts  and  explain 
the  circumstances  that  justify  the 
distribution.  An  application  that  meets 
those  requirements  is  deemed  to  be 
granted  imless  the  Commission  denies 
the  request  within  15  days  after  the 
Commission  receives  the  application. 
The  Commission  uses  the  information 
required  by  rule  19b-l(e)  to  facilitate 
the  processing  of  requests  from  funds 
for  authorization  to  make  a  distribution 
that  would  not  otherwise  be  permitted 
by  the  rule. 

The  Commission  staff  estimates  the 
time  required  to  comply  with  the  notice 
requirement  of  rule  19b-l(c)  to  be  one 
hour  or  less  for  each  additional 
distribution  of  long-term  capital  gains. 
As  of  December  31, 1998,  there  were 
approximately  11,500  UTT  portfolios 
that  may  be  eligible  to  use  the  rule.  The 


staff  estimates  that  on  average  each  UTT 
may  be  required  to  prepare  a  notice 
under  the  rule  one  time  each  year. 
Therefore,  the  estimated  total  annual 
maximum  reporting  burden  is  11,500 
hours. 

The  Commission  staff  estimates  that 
the  time  required  to  prepare  an 
application  under  rule  19b-l(e)  is 
approximately  four  hours,  the  staff 
estimates  that  on  average  six  funds  each 
file  one  application  per  year  under  this 
rule.  Based  on  these  estimates,  the  total 
paperwork  burden  is  24  hours  for 
paragraph  (e)  of  rule  19b-l. 

Based  on  these  calculations,  the  total 
number  of  respondents  for  rule  19b-l  is 
estimated  to  be  11,506  (11,500  UTT 
portfolios  +  6  funds  filing  applications) 
and  the  total  number  of  burden  hours  is 
estimated  to  be  11,524  (11,500  hours  for 
the  notice  requirement  +  24  hours  for 
applications).  This  estimate  of  burden 
hours  represents  a  decrease  of  2651 
hours  from  the  ciirrent  allocation  of 
14,175  burden  hours.  This  decrease  is 
attributable  to  a  decrease  in  the 
estimated  total  number  of  respondents 
torulel9b-l. 

These  estimates  of  average  burden 
hours  are  made  solely  for  purposes  of 
the  Paperwork  Reduction  Act.  The 
estimate  is  not  derived  from  a 
comprehensive  or  even  a  representative 
siuvey  or  study  of  the  costs  of 
Commission  rules. 

Written  comments  are  requested  on: 
(1)  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Mail  Stop  0-4, 
450  5th  Street,  NW  Washington,  DC 
20549. 

Dated:  May  10, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12457  Filed  5-17-99;  8:45  am) 

BIUJNG  COOE  8010-10-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-41390;  HI*  No.  SR-NASD- 
99-20] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Pro|K>aecl  Rule  Change  by 
the  National  Aaeociation  of  Securities 
Dealers,  Inc.  Relating  to  Hrm 
Quotation  Requirements 

May  12, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rvde  19b-4  thereunder,* 
notice  is  hereby  given  that  on  April  20, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  Nasdaq  Stock 
Market,  hic.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaaization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  4613(b),  "Firm  Quotations,"  and 
IM-4613,  "Autoquote  policy,"  to 
require  a  market  maker  to  disseminate 
an  inferior  quote  whenever  the  market 
maker  fails  to  execute  the  full  size  of  an 
incoming  order  that  is  at  least  one 
normal  unit  of  trading  greater  than  the 
market  maker's  published  quotation 
size.  The  proposal  also  will  prohibit  the 
use  of  automatic  quote  updating  in  such 
circumstances.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics. 

4613.  Character  of  Quotations 

(a)  No  changes. 

(b)  Firm  Quotations. 

(1)  A  market  maker  that  receives  an 
offer  to  buy  or  sell  from  another  member 
of  the  Association  shall  execute  a 
transaction  for  at  least  a  normal  unit  of 
trading  at  its  displayed  quotations  as 
disseminated  in  The  Nasdaq  Stock 
Market  at  the  time  of  receipt  of  any  such 
offer.  U  a  market  maker  displays  a 
quotation  for  a  size  greater  than  a 
normal  unit  of  trading,  it  shall,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  member  of  the  Association,  - 
execute  a  transaction  at  least  at  the  size 
displayed. 


•  15  U.S.C  788(b)(1). 
M7  call  240.19b-*. 


(2)  If  a  maHcet  maker,  upon  receipt  of 
an  offer  to  buy  or  sell  from  another 
member  of  the  Association  in  any 
amount  that  is  at  least  one  normal  unit 
of  trading  greater  than  its  published 
quotation  size  as  disseminated  in  The 
Nasdaq  Stock  Market  at  the  time  of 
receipt  of  any  such  offer,  executes  a 
transaction  in  an  amount  of  shares  less 
than  the  size  of  the  offer,  then  such 
market  maker  shall,  immediately  after 
such  execution,  display  a  revised 
quotation  at  a  price  that  is  inferior  to  its 
previous  published  quotation.  The 
failure  of  a  market  maker  to  execute  the 
offer  in  an  amount  greater  than  its 
published  quotation  size  shall  not 
constitute  a  violation  of  subparagraph 
(b)(1)  of  this  rule. 

(cMe)  No  changes. 

IM-4613.  Autoquote  Policy 

(a)  No  changes. 

(b)  Exceptions  to  the  General 
Prohibition — Automated  updating  of 
quotations  is  pennitted  when:  (1)  the 
update  is  in  response  to  an  execution  in 
the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  fills 
a  market  maker's  quotation  size),  and  is 
in  compliance  with  Rule  4613(b)(2);  (2) 
it  requires  a  physical  entry  (such  as  a 
manual  entry  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to 
Nasdaq);  (3)  the  update  is  to  reflect  the 
receipt,  execution,  or  cancellation  of  a 
customer  limit  order,  or  (4)  an  electronic 
communications  network  as  defined  in 
SEC  Rule  llAcl-l{a)(8)  is  required  to 
maintain  a  two-sided  quotation  in 
Nasdaq  for  the  purpose  of  meeting 
Nasdaq  system  design  requirements. 

*        •        •        *        * 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussqd 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  smnmaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  modify  NASD 
Rule  4613(b)  to  require  a  market  maker, 
when  presented  with  an  order  that  is  at 
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least  one  normal  unit  of  trading  greater 
than  the  market  maker's  published 
quotation  size,  to  immediately  move  its 
published  quotation  to  an  inferior  price" 
if  the  market  maker  fails  to  execute  the 
full  size  of  the  order  presented.  Nasdaq 
seeks  this  modification  to  correct  an 
inefficient  market  situation  wherein 
multiple  small  orders  are  required  to 
accomplish  the  objectives  of  a  single 
larger  order.  Such  inefficiencies  occur 
whenever  a  market  maker  enters  a 
minimum  quotation  size,  receives  an 
order  larger  than  its  quoted  size,  fills  the 
order  only  up  to  its  quoted  size  (as 
currently  required  under  NASD  Rule 
4613(b)).  and  remains  at  the  inside 
quote  prepared  to  accept  another  order 
at  the  minimum  quotation  size. 

The  following  example  illustrates  this 
scenario: 

Market  maker  #1  ("MMl")  is  bidding 
ABCD  security  at  $10  for  100  shares. 
Order  Entry  Firm  #1  ("OEl")  sends  a 
preferenced  SelectNet  order  to  MMl  to 
sell  1.000  shares  of  ABCD  at  $10.  MMl 
partially  executes  OEl 's  1 ,000  share 
order  by  buying  ^  lOO  shares  of  ABCD. 
and  does  not  move  its  quotation. 
Assuming  MMl  is  alone  at  the  inside. 
OEl  may  be  compelled  to  resend 
multiple  SelectNet  messages  to  MMl, 
potentially  resulting  in  a  total  often 
transactions,  to  complete  its  1.000  share 
order. 

In  this  example,  according  to  Nasdaq, 
MMl  has  acted  in  conformity  with 
NASD  Rule  3320,  "Offers  at  Stated 
Prices,"  IM-3320,  "Firmness  of 
Quotations,"  NASD  Rule  4613(b),  and 
SEC  Rule  llAcl-1.  as  they  are  currently 
written,  by  executing  a  presented  order 
up  to  its  published  quotation  price  and 
size.  However,  it  is  apparent  the  MMl 
was  willing  to  buy  more  than  the  100 
shares  displayed.  Requiring  OEl  to  send 
repeated  SelectNet  messages  (or  make 
multiple  telephone  calls)  to  MMl 
results  in  increased  transaction  costs  to 
MMl,  OEl,  and,  eventually,  the  public 
customer.  Moreover,  this  situation 
impedes  the  price  discovery  process 
which  would  occur  through  transactions 
with  other  market  makers  at  varying 
prices  and  precludes  other  market 
makers  from  positioning  and  executing 
large  orders. 

Nasdaq  believes  that  this  scenario 
creates  an  inefficient  marketplace 
wherein  multiple  identical  small  orders 
must  be  executed  in  place  of  a  single 
larger  order.  This  quotation  and  trading 


activity  ultimately  degrades  market 
quality  and  imposes  increased  costs  and 
burdens  on  other  market  participants 
seeking  to  executive  customer  and 
proprietary  orders.  Nasdaq  also  believes 
that  this  situation  leads  to  increased 
instances  of  locked  and  crossed  markets 
and  hinders  price  continuity. 

For  example,  if  MMl  is  bidding  100 
shares  at  $20,  and  MM2  wishes  to  lower 
its  offer  (currently  SZOVie)  to  $20.  MM2 
would  send  MMl  a  SelectNet  message 
for  100  shares  (or  more)  in  an  attempt 
to  exhaust  MMl's  quote.  MM2,  after 
making  multiple  attempts  to  take  out 
MMl  by  sending  SelectNet  messages, 
may  thereafter  move  its  quote  to  $20, 
thereby  locking  the  market.  MMl's 
actions,  in  Nasdaq's  view,  create 
questions  of  market  integrity.* 

Nasdaq  believes  that  the  proposed 
rule  change  will  effectuate  the  display 
by  market  makers  of  their  true  and 
intended  quotation  size.  When  a  market 
maker  is  presented  with  an  order  larger 
than  its  displayed  size  and  completes 
the  order  only  at  its  displayed  size,  this 
presents  a  clear  indication  that  the 
market  maker's  interest  in  trading  at  that 
price  level  has  been  depleted.  The 
market  maker  would  then  adjust  its 
quotation  to  an  inferior  price  level, 
thereby  permitting  another  market 
maker  to  assiune  Ae  priority  position. 

Nasdaq  also  proposes  to  modify  IM- 
4613(b)  to  mandate  compliance  with 
proposed  NASD  Rule  4613(b)(2).  IM- 
4613(a)  generally  prohibits  the  use  of 
"autoquote"  mechanisms  to 
automatically  generate  a  new  quote  that 
would  keep  a  market  maker's  quote 
away  from  the  best  market.  IM- 
4613(b)(1)  provides  an  exception  to  this 
rule  that  permits  the  use  of  autoquote 
functions  when  the  update  is  in 
response  to  an  execution  in  the  security 
by  that  firm.  Nasdaq  proposes  to  revise 
IM-4613(b)(l)  to  require  that  the  market 
maker  comply  with  proposed  NASD 
Rule  4613(b)(2)  by  allowing  the  market 
maker  to  automatically  update  its  quote 
only  after  fully  executing  the  incoming 
order.  If  the  order  is  not  executed  in 
full,  the  autoquote  functionality  must  be 
discontinued  and  the  quote  moved  to  an 
inferior  price  level. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6),5 


'  Although  the  initial  proposal  mistakenly  used 
the  word  "selling"  in  this  example,  Nasdaq 
corrected  this  error.  Telephone  conversation  amung 
Scott  W.  Anderson,  Attorney,  Nasdaq,  and  Yvonne 
Fraticelli,  Special  Counsel,  Division  of  Market 
Regulation  ("Division"),  SEC.  and  Joseph  Mom, 
Attorney,  Division,  SEC,  on  April  29, 1999. 


*  Nasdaq  notes  that  the  NASD  recently  amended 
NASD  Rule  4623,  "Electronic  Communication 
Networks."  to  prohibit  ECNs  from  engaging  in 
similar  behavior.  See  Exchange  Act  Release  No. 
40455  (September  22,  1998),  63  FR  51978 
(September  29,  1998)  (Order  approving  File  No.  SR- 
NASD-98-01). 

»15U.S.C.  78o-3(bK6). 
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15A(b)(ll),«  and  Section  llA  of  the 
Act.'  Section  15A(b)(6)  requires  that  the 
rules  of  a  registered  national  seciuities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  hiformation  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  that  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  These 
rules  may  not  be  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
Section  15ACb)(ll)  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Section  llA(a)(l)(C) 
provides  that  it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair- 
and  orderly  markets  to  assiure:  (1) 
economically  efficient  execution  of 
securities  transactions;  (2)  £air 
competition  among  brokers  and  dealers; 
(3)  the  availability  to  brokers,  dealers 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market:  and  (5)  an  opportunity 
for  investors'  cmlers  to  be  executed 
without  the  participation  of  a  dealer. 
Nasdaq  believes  that  the  proposed 
rule  promotes  the  objectives  of  Sections 
15A0>)(6)  and  (11)  and  Section  llA  of 
the  Act  by  producing  fair  and 
informative  quotations  and  the 
economically  efficient  execution  of 
securities  transactions.  Nasdaq  believes 
that  the  proposed  rule  will  encoiirage 
market  makers  to  display  quotes  at  their 
true  and  intended  size,  thereby 
providing  increased  transparency,  fewer 
transactions  and  resultant  expenses,  and 
a  more  feir  and  efficient  marketplace, 
benefiting  market  participants  and 
public  customers. 

B.  Self'Regulatoiy  Organization's 
Statement  on  Bwrden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
btirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \ha  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  data  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regidatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  r\ile 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-20  and  should  be 
submitted  by  June  8, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-12458  Filed  5-17-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  acccH^ance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currenUy 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  by  July  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Suite  5000,  Washington, 
DC  20416.  Phone  Number:  202-205- 
6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Survey  of  8(a)  Business 
Development  Ftogram  Results  and 
Impact". 

Fonn  No:  2109. 

Description  of  Respondents:  8(3) 
Firms  that  are  current  and  past  program 
participants. 

Annual  Responses:  7,463. 

Annual  Burden:  1 ,819. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Richard  Hayes,  Associate  Deputy 
Administrator,  Office  of  Government 
Contacting  and  Minority  Enterprise 
Development,  Small  Business 
Administration,  409  3rd  Street  SW., 
Suite  8000,  Washington,  DC  20416. 
Phone  No:  202-205-6459. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
biu-den  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Jacqueline  K.  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  99-12413  Filed  5-17-99;  8:45  am) 
BILUNG  CODE  S02S-01-4t 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  '31811 

State  of  Kansas 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  4, 1999, 1 
-find  that  Sedgwick  County,  Kansas 
constitutes  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  beginning  on  May  3, 1999  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  2, 1999,  and  for  loans 


for  economic  injury  until  the  close  of 
business  on  February  4,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Kansas  may  be 
filed  imtil  the  specified  date  at  the 
above  location:  Butler,  Cowley,  Harvey, 
Kingman,  Reno,  and  Sunmer. 

The  interest  rates  are: 


Federal  Regirter/Vol.  64,  No.  95/Tue8day,  May  18,  1999/Notice8 


27019 


Physical  Damage: 

HOMEOWNERS  WITH  CRED- 
IT AVAILABLE  ELSEWHERE 

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE   

BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE  ... 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH  CREDIT  AVAILABLE 
ELSEWHERE 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  CO- 
OPERATIVES WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE 


Percent- 


6.875 

3.437 
8.000 

4.000 

7.000 


SMALL  BUSINESS  ADMINISTRATION 
[Declaratkm  of  Disaster  #318(q 

State  of  Oklahoma 

> 

As  a  result  of  the  President's  major 
disaster  declaration  gn  May  4, 1999, 1 
find  that  Caddo,  Cleveland,  Creek, 
Grady,  McClain,  Oklahoma,  Kingfisher, 
Lincoln,  Logan,  Pottawatomie,  and 
Tulsa  Coimties  in  the  State  of  Oklahoma 
constitute  a  disaster  area  due  to 
damages  caused  by  tornadoes  and 
severe  storms  that  occurred  on  May  3- 
4, 1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  2,  1999,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  February  4,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations: 
Small  Business  Administration,  Disaster 

Area  3  Office,  4400  Amon  Carter 

Blvd.,  Suite  102.  Fort  Worth,  TX 

76155 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Oklahoma  may 
be  filed  until  the  specffied  date  at  the 
above  location:  Blaine,  Canadian, 
Comanche,  Custer,  Garfield,  Garvin, 
Kiowa,  Major,  Noble,  Okfuskee, 
Okmulgee,  Osage,  Pawnee,  Payne, 
Pontotoc,  Rogers,  Seminole,  Stephens, 
Wagoner,  Washington,  and  Washita. 

Tne  interest  rates  are: 


4.000 


The  numbers  assigned  to  this  disaster 
are  316112  for  physical  damage  and 
9C7600  for  economic  injury. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  7, 1999. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  99-12415  Filed  5-17-99;  8:45  am] 
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For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     wittKXJt 
credit  availat>le  elsewhere 


Percent 


4.000 


Percent 

Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

6  875 

Homeowners     without     credit 
available  elsewtiere 

3.437 

Businesses  with  credit  available 
elsewhere 

8000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

4000 

Others  (induding  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

7.000 

The  numbers  assigned  to  this  disaster 
are  318012  for  physical  damage  and 
9C7500  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance  • 
Program  Nos.  59002  and  59008.) 

Dated:  May  7,  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-12412  Files  5-17-^99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #31 82] 
State  Of  Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  6, 1999, 1 
find  that  Bowie  County,  Texas 
constitutes  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  that  occurred  on  May  4, 1999, 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
July  4, 1999,  and  for  loans  for  economic 
injury  imtU  the  close  of  business  on 
February  7,  2000  at  the  address  Usted 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Fort 
Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  irom  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  xmtil  the  specffied 
date  at  the  above  location:  Cass,  Morris, 
and  Red  River  Counties  in  Texas; 
McCurtain  County,  Oklahoma;  and 
Little  River  and  Miller  Counties  in 
Arkansas. 

The  interest  rates  are: 


Ptiysical  Damage: 

HOMEOWNERS  WITH  CREDIT  AVAILABLE  ELSEWHERE 

HOMEOWNERS  WITHOUT  CREDIT  AVAILABLE  ELSEWHERE 

BUSINESSES  WITH  CREDIT  AVAILABLE  ELSEWHERE 

BUSINESSES  AND  NON-PROFIT  ORGANIZATIONS  WITHOUT  CREDIT  AVAILABLE  ELSEWHERE 

OTHERS  (INCLUDING  NON-PROFIT  ORGANIZATIONS)  WITH  CREDIT  AVAILABLE  ELSEWHERE 

BUSINESSES  AND  SMALL  AGRICULTURAL  COOPERATIVES  WITHOUT  CREDIT  AVAILABLE  ELSEWHERE  ^~™^'*^  '"'"'^' 


6.875 
3.437 
8.000 
4.000 
7.000 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  318212.  For 
economic  injury  the  numbers  are 


9C7700  for  Texas,  9C7800  for 
Oklahoma,  and  9C7900  for  Arkansas. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 
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Dated:  May  10. 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  9»-12414  Filed  5-17-99;  8:45  am) 

BRUNO  CODE  MeS-OI-P 


TENNESSEE  VALLEY  AUTHORITY 

Kingston  Fossil  Plant  (KIF)  Alternative 
Coal  Recslving  Systems,  Roane 
County,  TN 

AGENCY:  Tennessee  Valley  Authority 
ACTION:  Issuance  of  Revised  Record  of 
Decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  part  1500  to  l508)  and  TVA's 
procediures  implementing  the  National 
Environmental  Policy  Act.  TVA  has 
decided  to  adopt  the  preferred 
alternative  (Alternative  D)  identified  in 
its  Final  Supplemental  Environmental 
Impact  Statement  (SEIS)  on  Kingston 
Fossil  Plant  (KIF)  Alternative  Coal 
Receiving  Systems.  A  Notice  of 
Availability  of  the  Final  SEIS  was 
published  in  the  Federal  Register  on 
April  2, 1999.  Under  Alternative  D,  TVA 
would  receive  coal  deliveries  via  the 
existing  rail  line  with  minor  upgrades. 
In  addition,  TVA  would  construct  a  new 
high-speed  coal  imloading/loading 
system  in  its  existing  coal  yard  at  KIF. 
The  previously  planned  new  rail  spur 
between  Harriman  and  the  existing  coal 
delivery  yard  would  not  be  constructed. 
This  decision  to  adopt  Alternative  D 
supersedes  the  previous  decision  to 
bxiild  the  new  rail  spin  signed  on  March 
10, 1997  and  published  in  the  Federal 
Register  on  April  3, 1997  (62  FR  15957- 
15960). 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Management,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive,  WT  8C,  Knoxville,  Tennessee 
37902-1499;  telephone  (423)  632-6889 
or  e-mail  hmdraperdtva.gov. 
SUPPLEMENTARY  INFORMATION: 

The  KIF  receives  by  rail  about  4 
million  tons  of  medium  sulfur  coal  per 
year.  This  coal  is  transported  by  Norfolk 
Southern  (NS)  and  CSX  Raikoads  to 
Harriman,  Teimessee.  At  Harriman  (CSX 
origin),  the  coal  is  transported  over  a 
short  NS  spur  for  transport  to  NS's 
Emory  Gap  rail  yard  and  then  to  TVA's 
Caney  Creek  yard.  TVA  then  moves  the 
coal  by  rail  firom  Caney  Creek  yard  to 
KIF,  a  distance  of  about  4  miles.  While 
NS  has  direct  access  to  Caney  Creek, 
CSX  trains  are  charged  a  switching  fee, 
now  approximating  $2  million  annually 


for  use  of  the  NS  spiu.  This  switching 
fee  contributes  to  higher  fuel  costs  at 
KIF  when  compared  to  the  fuel  costs  at 
other  TVA  fossil  plants.  In  order  to 
enhance  the  competitiveness  of  the  KIF 
plant  and  to  provide  more  economical 
access  to  lower  sulfur  coals  necessary  to 
meet  new  air  quality  regulations,  TVA 
investigated  edtemative  methods  of  coal 
delivery  to  the  plant  in  an  EIS. 

TVA  provided  public  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  on  alternatives  for 
coal  dehvery  to  KIF  on  May  22, 1995. 
A  public  meeting  on  the  proposal  was 
held  on  June  29, 1995.  TVA  released  a 
draft  EIS  on  May  15, 1996,  and  held  a 
public  meeting  to  receive  comments  on 
the  document  on  Juine  11, 1996  in 
Kingston,  Tennessee.  All  comments 
received  were  given  due  consideration 
in  preparing  the  Final  EIS.  Notice  of 
Availability  of  the  Final  EIS  was 
published  in  the  Federal  Register  on 
January  31, 1997. 

Subsequent  to  the  signing  of  a  Record 
of  Decision  and  prior  to  the  beginning 
of  construction,  TVA  received  a 
proposal  from  one  of  the  railroads 
affected  by  the  decision  for  a  new 
delivery  system  configuration  that 
would  avoid  construction  of  a  new  rail 
spur.  TVA  decided  to  more  fully 
evaluate  this  new,  not  previously 
available  alternative  in  an  SEIS.  Notice 
of  Availability  of  the  Draft  SEIS  was 
published  in  the  Federal  Register  on 
December  18, 1998.  A  public  meeting 
was  held  on  January  21, 1999  in 
Kingston,  Tennessee.  Six  comment 
letters  were  received  during  the  public 
comment  period.  The  comments  were 
given  due  consideration  in  preparing 
the  Final  SEIS.  A  Notice  of  Availability 
of  the  Final  SEIS  was  published  in  the 
Federal  Register  on  April  2, 1999. 

Ahematives  Considered 

In  order  to  reduce  the  fuel  costs  for 
KIF,  direct  rail  delivery  was  evaluated 
because  it  would  eliminate  rail  line 
switching  fees,  reduce  operation  and 
maintenance  costs,  and  increase 
competition  between  the  rail  carriers. 
Alternatives  initially  considered 
included  construction  of  an  overland 
conveyor,  a  new  barge  unloading 
facility,  and  a  coal  slurry  pipeline.  Also, 
increased  truck  deliveries  were 
considered.  However,  all  of  these  were 
rejected  because  they  were  not  feasible 
from  an  economic  or  engineering 
standpoint.  A  longer  13-mile  rail  line 
from  Oliver  Springs  was  jdso  rejected  on 
economic  and  other  grounds.  Three 
alternatives  were  initially  formulated 
that  represented  economically  feasible 
options.  These  were  no  action  and  two 
alternatives  that  involved  construction 


of  a  new  rail  spur.  In  the  SEIS,  a  fourth 
edtemative,  which  would  upgrade  the 
existing  rail  line  and  install  a  new  high- 
speed imloading  and  loading  facility 
with  stacking  tubes  to  facilitate  blending 
of  coals,  was  evaluated. 

Under  Alternative  A,  No  Action, 
conditions  and  impacts  resulting  frt>m 
the  existing  coal  delivery  system  would 
not  change.  However,  this  route,  which 
passes  through  downtown  Harriman, 
blocks  five  street  crossings  and  impacts 
the  ability  of  the  city  and  coimty 
governments  to  provide  emergency 
services  diuing  portions  of  the  day. 
There  are  also  ongoing  noise  impacts 
resulting  from  30-car  rail  trips  to  the 
plant  about  six  times  per  day. 

Under  Alternative  B,  Rail  Spur  Route 
#1,  new  rail  spurs  would  originate  at  the 
CSX  Harriman  Yard  or  near  the  NS  line 
at  Walnut  Hill.  From  north  to  south,  the 
route  would  cross  Bullard  Branch  and 
Quarry  Branch  (CSX  spur  only),  pass 
south  of  the  Fiske  Road  community, 
pass  through  the  Harriman  Industrial 
Park,  cross  the  Emory  River,  and  extend 
overland  about  three  miles  to  the  plant. 
Proceeding  south  from  the  Emory  River, 
the  route  would  cross  Swan  Pond  Circle 
Road,  cross  an  unnamed  stream,  pass 
imder  existing  transmission  lines,  cross 
Swan  Pond  embayment  on  a  causeway, 
cross  Swan  Pond  Circle  Road,  cross 
Swan  Pond  Road,  cross  Swan  Pond 
Creek,  and  link  up  with  the  existing  rail 
line. 

Implementation  of  Alternative  B* 
would  result  in  the  construction  of  a  rail 
spur  approximately  4.5  miles  in  length. 
From  an  infrastructure  standpoint, 
trains  would  bypass  downtown 
Harriman;  however,  in  order  to  avoid 
two  road  crossings  in  a  short  distance, 
Swan  Pond  Road  and  Swan  Pond  Circle 
would  need  to  be  relocated  near  their 
junction,  creating  one  crossing.  Bridges 
would  need  to  be  constructed  across  the 
Emory  River  and  two  small  creeks;  and 
there  would  be  a  new  causeway  across 
Swan  Pond  embajrment.  Other  traffic 
impacts  would  be  that  one  existing  and 
two  new  crossings  would  be  blocked  to 
allow  trains  to  pass;  however,  because 
the  roads  are  used  less  than  the  ones 
crossed  by  the  current  route,  fewer 
vehicles  would  be  impacted.  Under  this 
alternative,  there  would  be  24,730  fewer 
vehicle  crossings  of  the  rail  route  per 
day  than  imder  the  No  Action 
alternative. 

Trains  following  the  new  rail  line 
would  increase  noise  levels  in  the  Fiske 
Road  commimity  of  Harriman.  However, 
the  largest  potential  noise  increase  in 
this  commimity  over  existing  levels  is 
0.4  decibels  (dBA).  The  quieter  Swan 
Pond  Circle  Road  community  south  of 
the  Emory  River  would  also  be  impacted 


by  operation  of  a  new  rail  line.  Noises 
in  this  community  would  result  from 
crossing  bridges,  road  crossing  bells, 
train  whistles,  and  wheel  squeal  due  to 
track  curvatiire.  In  this  area,  the  largest 
potential  noise  increase  would  be  2.0 
dBA  over  existing  levels.  In  order  to 
reduce  this  impact,  welded  rail  would 
be  used  rather  than  jointed  rail  in  the 
Swan  Pond  Circle  area.  Construction  of 
the  rail  spur  in  Alternative  B  would 
result  in  the  loss  of  7  acres  of  prime 
farmland  and  a  5-acre  beaver-created 
wetland.  However,  to  the  extent 
practicable,  TVA  would  locate  the  rail 
spur  above  the  750-foot  contour  in  the 
Swan  Pond  embayment  area  to  avoid 
wetland  involvement.  With  strict 
adherence  to  Best  Management  Practices 
during  construction  of  the  proposed  rail 
spur,  no  significant  impacts  to  water 
quality,  floodplains,  wildlife,  recreation, 
or  endangered  species  are  expected. 
However,  because  the  rail  construction 
would  take  place  in  a  karst  geology  area, 
there  is  some  risk  of  sinkhole 
subsidence.  This  would  be  minimized 
by  proper  geotechmcal  investigations. 
Approximately  43  views  from 
residences  would  be  affected.  There 
would  be  a  31  percent  reduction  in 
locomotive  emissions  as  compared  to 
the  No  Action  alternative.  An 
archaeological  survey  of  the  proposed 
route  identified  four  sites  that  were 
eligible  or  potentially  ehgible  for  listing 
in  the  National  Register  of  Historic 
Places  that  could  be  impacted  by  the 
proposed  route.  These  impacts  would  be 
mitigated  by  conducting  data  recovery 
excavations.  Although  most  of  the  area 
is  sparsely  populated,  it  appears  that 
compared  to  the  no  action  alternative, 
fewer  minority  population  groups 
would  be  affected;  however,  slightly 
more  low  income  individuals  would  be 
affected. 

Under  Alternative  C,  Rail  Spur  Route 
#2,  the  route  would  not  cross  Swan 
Pond  embayment  after  crossing  imder 
transmission  lines,  but  would  proceed 
south  along  the  east  side  of  Swan  Pond, 
cross  Swan  Pond  Circle  Road,  cross  the 
narrow  embayment  fiianting  the  KIF  ash 
stack  on  a  causeway,  and  run  parallel 
with  Swan  Pond  Road  and  the  existing 
rail  line  to  the  plant  rail  yard. 
Implementation  of  Alternative  C  would 
result  in  construction  of  a  rail  spur  4.75 
miles  in  length.  Under  this  alternative, 
there  woiild  be  28,600  fewer  vehicle 
crossings  of  the  rail  route  per  day  than 
imder  the  No  Action  alternative. 
Construction  along  the  Alternative  C 
route  would  not  result  in  loss  of  prime 
farmland  and  would  only  involve  minor 
wetland  crossings.  Approximately  37 
residential  views  would  be  affected. 
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There  would  be  slightly  higher  impacts 
on  low-income  individuals  than 
Alternative  B.  Other  impacts  would  be 
similar  to  those  of  Alternative  B. 
Under  Alternative  D,  New  Coal 
Unloader  and  Blender  Facility,  the 
origin  part  of  the  coal  burned  at  KIF 
would  be  different,  resulting  in  impacts 
from  the  transportation  of  this  coal 
along  a  different  route.  While  eastern 
coal  fitim  Tennessee  and  Kentucky 
would  continue  to  be  transported  to 
Kingston,  a  blend  of  eastern  and  western 
Powder  River  Basin  roals  would  be 
biuned.  Trains  arriving  from  the  West  or 
from  the  East  would  utilize  rapid 
discharge  hopper  cars.  The  hopper  cars 
would  arrive  as  part  of  "unit  trains" 
consisting  of  90  to  120  cars.  These 
would  be  longer  trains  than  the  ones 
currently  used  under  the  No  Action 
Alternative,  ff  coal  were  blended  only 
for  Kingston,  implementation  of 
Alternative  D  would  mean  fewer  passes 
per  day.  However,  TVA  anticipates  that 
coal  would  also  be  blehded  for  two 
other  facilities,  John  Sevier  Fossil  and 
Bull  Run  Fossil  plants.  TTie  number  of 
train  passes  per  day  at  a  given 
intersection  would  not  change  if 
blending  for  othw  plants  also  takes 
place  at  KIF.  A  loaded  train  would  begin 
iinloading  opmations  while  slowly 
moving  at  less  than  one  mile  per  hour. 
This  alternative  would  involve 
occasional  nighttime  deliveries  which 
may  increase  noise  heard  by  nearby 
residents.  In  addition,  emissions  from 
locomotives  would  be  increased  due  to 
the  longer  coal  transport  distances. 
However,  plant  emissions  would  be 
greatly  reduced  due  to  the  burning  of 
western  coal.  In  addition,  existing 
crossings  at  U.S.  27  and  Carlock  Avenue 
in  Harriman  would  be  removed, 
decreasing  delays  for  traffic  and 
emergency  vehicles  in  the  area.  No 
additional  property  would  be  needed, 
and  there  would  be  no  new  floodplain, 
wetland,  cultiiral  resource,  or 
environmental  justice  impacts,  in 
comparison  with  No  Action. 

TVA  Decision 

The  Final  SEIS  identified  Alternative 
D  as  the  preferred  alternative. 
Alternative  D  avoids  the  construction  of 
a  rail  line  at  a  new  location,  and  as  a 
result  avoids  wetland,  cultiu^, 
navigation,  water  quality,  and  prime 
farmland  impacts.  It  also  eliminates  two 
heavily  used  railroad-highway 
intersections,  and  reduces  sulfur 
dioxide  and  nitrogen  oxide  emissions 
from  plant  boilers.  With  the 
implementation  of  Alternative  D,  TVa 
would  be  able  to  reduce  fuel  costs  and 
produce  electricity  at  the  lowest 
possible  rate. 


After  carefully  considering  all 
comments,  TVA  has  decided  to 
implement  Alternative  D. 

Environmentally  Prefisrable  Alternative 

Because  Alternative  A,  No  Action, 
would  result  in  no  change  in  existing 
conditions,  it  could  be  characterized  as 
the  environmentally  preferable 
alternative.  However,  Alternative  A 
does  not  accomplish  the  goal  of 
reducing  fuel  costs.  Of  the  action 
alternatives.  Alternative  D  is 
substantially  better  from  an 
environmental  standpoint  than  the  two 
rail  spur  alternatives  because  it  does  not 
involve  construction  along  a  new  rail 
corridor  and  does  not  have  effects  on 
wetlands,  floodplains,  water  quality, 
and  prime  farmlands. 

Environmental  Consequences  and 
Commitments 

hi  evaluating  Alternative  D,  TVA 
found  that  occasional  nighttime 
deliveries  may  increase  noise  levels.  In 
addition,  construction  noise  may  also  be 
noticeable  at  night.  While  sulfur 
dioxide,  nitrogen  oxides,  and  lead 
emissions  would  decrease  in 
comparison  with  the  other  alternatives, 
other  emissions  would  slightly  increase 
due  to  the  longer  coal  transport 
distances.  In  commenting  on  the  Final 
SEIS,  the  Environmental  Protection 
Agency  recommended  that  noise  levels 
be  monitored  at  nearby  residences  and 
requested  commitments  to  noise 
mitigation.  TVA  has  decided  to  commit 
to  construction  noise  mitigation 
measiu«s,  including  inspection  of 
equipment  for  muffler  effectiveness, 
limitation  of  high  noise  operations  to 
dayUght  hovcts,  minimization  of  second 
and  third  shift  construction  activities, 
and  notification  of  nearby  residents 
during  any  blasting  operations.  The 
noise  impacts  bom.  unit  train  imloading 
and  locomotive  movement  at  night 
would  be  infrequent  and  have  an 
incremental  impact  of  only  2  to  3 
decibels  (dBA)  above  current  levels  in 
the  area.  Therefore,  TVA  does  not 
beheve  that  monitoring  of  noise  levels 
or  implementation  of  physical  noise 
barriers  would  be  needed.  However, 
TVA  will  reconsider  train  noise 
mitigation  measures  if  night  deliveries 
become  a  ft^quent  occurrence. 

Dated:  May  7, 1999. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 

Operations  6-  Environment. 

[PR  Doc.  99-12420  Filed  5-17-99;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEMTATIVE 

[Doclwt  No.  WTO/D-163] 

WTO  Diaput*  Settlement  Proceeding 
Regarding  Korea— Measures  Affecting 
Govamntant  Procurement 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  for  the 
establishment  of  a  dispute  settlement 
panel  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO"),  by  the  United 
States,  to  examine  the  Republic  of 
Korea's  government  procurement 
practices  in  the  construction  of  the 
Inchon  International  Airport.  In  this 
dispute,  the  United  States  alleges  that 
these  practices  are  inconsistent  with 
Korea's  obligations  imder  the 
Government  Procurement  Agreement 
{"GPA").  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  by  Jime 
15, 1999,  to  be  assiu«d  of  timely 
consideration  by  USTR  in  preparing  its 
first  written  submission  to  the  panel. 
ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKii^,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn:  Korea 
Airport  Procurement  Dispute,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
G.  Ellis,  Director  for  Government 
Procurement  Issues,  (202)  395-3063; 
Mary  Latimer,  Director  for  Korean 
Affairs,  (202)  395-6813;  or  Stephen 
Kho,  Assistant  General  Counsel,  (202) 
395-3581. 

SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  section  127(b)  of  the  Uruguay  Roimd 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  on  May  11, 1999,  the  United  States 
submitted  a  request  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  whether 
certain  government  prociu^ment 
measures,  employed  by  Korea  in  the 
construction  of  the  Inchon  International 
Airport,  are  inconsistent  with  Korea's 
obligations  under  the  GPA.  The  WTO 
Dispute  Settlement  Body  ("DSB")  will 
consider  the  United  States'  first  request 


for  the  establishment  of  a  panel  on  May 
26, 1999. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  United  States  asserts  that  the 
following  Korean  government 
procurement  practices  are  inconsistent 
with  the  GPA:  (1)  Requirements  that 
suppliers  have  manufactiu'ing  facilities 
in  Korea  before  participating  in  tender 
procedures;  (2)  requirements  that 
foreign  firms  partner  with  or  act  as 
subcontractors  to  Korean  firms  in  order 
to  participate  in  tendering  procediu«s; 
(3)  absence  of  access  to  bid  challenge 
procedures  for  Inchon  International 
Airport  and  other  airport  procurements; 
and  (4)  impositions  of  deadlines  for  the 
receipt  of  tenders  that  are  shorter  than 
the  GPA-required  40  days. 

As  its  defense,  Korea  is  claiming  that 
the  entities  responsible  for  Inchon 
International  Airport  prociu«ments  are 
not  within  its  GPA  obligations,  and 
therefore  not  subject  to  the  requirements 
of  the  GPA.  However,  these  entities  are 
within  the  scope  of  Korea's  GPA 
obligations,  pursuant  to  Article  1(1)  of 
the  GPA.  The  United  States  bargained  in 
good  faith  for  the  coverage  of  all  airport 
construction  in  Korea  during 
negotiations  for  Korea's  accession  to  the 
GPA.  Consequently,  the  United  States 
believes  that  the  above  measures  are 
inconsistent  with  Articles  HI,  VIE,  XI, 
XVI,  and  XX  of  the  GPA.  In  addition, 
whether  or  not  these  measures  conffict 
with  the  provisions  of  the  GPA,  they 
nullify  or  impair  benefits  accruing  to  the 
United  States  imder  the  GPA. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTL\L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  the  USTR  to  be 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2155(g)(2)).  If  the  submitUng 


person  believes  that  information  or 
advice  may  qualify  as  such,  the 
submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential siunmary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  the  USTR 
will  maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  tibe  USTR  from 
the  public  with  respect  to  the 
proceeding;  the  U.S.  submissions  to  the 
panel  in  the  proceeding,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  parties  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  setdement  panel,  and.  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  Pocket  WTO/D-163,  Korea 
Airport  Procurement  Dispute)  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is  • 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

A.  Jane  Bradley. 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
[FR  Doc.  99-12433  Filed  5-17-99;  8:45  am] 
BIUING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federai  Aviation  Administration 

Agency  Information  Coiiection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  conunent 
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period  soliciting  comments  on  the 
following  collection  of  infonnation  was 
published  on  March  12, 1999,  [FR  64, 
page  12399]. 

DATES:  Comments  must  be  submitted  on 
or  before  June  17, 1999.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 
Federal  Aviation  Administration  (FAA) 

Title:  Federal  Aviation 
Administration  Acquisition 
Management  System  (FAAAMS). 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0595. 

Forms(s):  FAA  Acquisition 
Management  System  Format. 

Affected  Public:  Contractors,  offerors 
wishing  to  do  business  with  the  FAA. 

Abstmct:  Pursuant  to  section  348  of 
Public  Law  104-50,  the  FAA 
implemented  an  acquisition 
management  system  that  addresses  the 
imique  needs  of  the  agency.  The 
information  obtained  is  necessary  in 
order  that  the  FAA's  acquisition 
organization  may  be  able  to  plan  and 
conduct  acquisitions  of  varying  types 
(supplies,  services,  real  estate,  etc.) 
including  establishing  contracts  and 
monitoring  contractor  compliance. 
Estimated  Annual  Burden  Hours: 
110,456  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
infonnation  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  biutien  of  the  proposed 
infonnation  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  May  12, 
1999. 

Steve  Hopkins, 

Manager,  Standards  and  Infonnation 
Division,  APF-100. 

» 

[FR  Doc.  99-12516  Filed  5-17-99;  8:45  am) 
BUMQ  COOE.4»1»>13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee  Wortdng  Group  Weatlier 
Message  Switciiing  Center 
Replacement  (WMSCR) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  RTCA  Program 
Management  Committee  (PMC)  meeting 
to  be  held  June  17, 1999,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  RTCA, 
Inc.,  1140  Connecticut  Avenue,  NW., 
Suite  1020,  Washington,  DC  20036. 

The  agenda  will  include:  (1)  Co- 
Chairmen's  Opening  Remarks;  (2)  FAA 
Presentations:  (a)  Current  Weather 
Message  Switching  Center  Replacement 
(WMSCR)  Architecture;  (b)  WMSCR 
Sustaiiunent  Plan;  (3)  Mission  Need 
Validation;  (4)  Review/Discuss  Industry 
Comment:  (a)  Near-Term  Sustainment 
(1999-2003);  (b)  Mid-Term  Functional 
Enhancements  (2003-2009);  (5)  Prepare 
consensus  recommendations(s)  to 
forward  to  the  FAA;  (6)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
infonnation  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  13, 
1999. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  99-12513  Filed  5-17-99;  8:45  am) 

BtLUNG  CODE  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  for  Airtwme  Navigation 
Equipn^ant  Using  Global  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  June  7-11, 1999, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue.  NW.,  Washington.  DC  20036. 


The  agenda  will  be  as  follows: 
Specific  Working  Group  Sessions: 
June  7:  Working  Group  1,  Third  Civil 
Frequency;  Working  Group  2C,  Global 
Positioning  System  (GPS)/Inertial;  1:30- 
4:30  p.m..  Working  Group  6, 
Interference.  Jime  8:  Working  Group  4. 
Precision  Landing  Guidance  (LAAS 
CAT  I/n/m);  1:30-4:30  p.m..  Ad  Hoc, 
Reconmiendation  Support.  June  9: 
Working  Group  2.  WAAS;  Working 
Group  4,  Precision  Landing  Guidance 
(LAAS  CAT  I/II/ni).  June  10:  9:00  a.m.- 
12:00  p.m..  Working  Group  4.  Precision 
Landing  Guidance  (LAAS  CAT  I/II/m); 
9:00  a.m.-12:00  p.m..  Working  Group  5, 
Airport  Surface  Surveillance. 

June  10. 1:30-4:30  p.m..  Plenary 
Session  (continuing  on  June  11):  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review/ Approval  of  Minutes  of 
Previous  Meeting;  (3)  Review  WG 
Progress  and  Identify  Issues  for 
Resolution:  (a)  GPS/Third  Civil 
Frequency  (WG-1);  (b)  GPS/WAAS  . 
(WG-2);  (c)  GPS/GLONASS  (WG-2A); 
(d)  GPS/hiertial  (WG-2C);  (e)  GPS/ 
Precision  Landing  Guidance  (WG-4);  (f) 
GPS/ Airport  Surface  Siuveillance  (WG- 
5);  (g)  GPS/Interference  {WG-6);  (h)  SC- 
159  Ad  Hoc;  (4)  Review  of  EUROCAE 
Activities;  (5)  Review/ Approval  of 
Minimum  Operational  Performance 
Standards  for  Global  Positioning 
System/Wide  Area  Augmentation 
System  Airborne  Equipment  (IX)-229B) 
and  Minimum  Ofwrational  Performance 
Standards  for  Global  Navigation 
Satellite  Systems  (GNSS)  Airborne 
Antenna  Equipment  (Change  1  to  DO- 
228);  (6)  Assignment/Review  of  Future 
Work;  (7)  Other  Business;  (8)  Date  and 
Location  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  Mr.  Harold 
Moses,  RTCA  Program  Director,  at  (202) 
833-9339  (phone),  (202)  833-9434  (fax). 
or  hmoses@rtca.org  (electronic  mail). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  May  12. 
1999. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  99-12514  Filed  5-17-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

NoHce  of  intent  To  Rule  on  Application 
To  Impoee  and  Uae  the  Revenue  From 
a  Pasaenger  FacHity  Charge  (PFC)  at 
Binningham  International  Airport, 
Binnlngham,  Alabama 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Birmingham 
International  Airport  under  the 
provisions  of  the  aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  17, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  120  North  Hangar  Drive,  Suite 
B  Jackson.  MS39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Mr.  Loyce 
Clark,  Director  of  Planning  and 
Development,  of  the  Birmingham 
Airport  Authority  at  the  following 
address:  Birmingham  Airport  Authority, 
5900  Airport  Highway,  Birmingham,  AL 
35212. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Birmingham 
Airport  Audiority  under  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Program  Manager, 
Jackson  Airports  District  Office,  120 
North  Hangar  Drive,  Suite  B,  Jackson, 
MS  39208-2306,  Phone  601-965-4628. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Binningham  International  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  6, 1999,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  frt)m  a  PFC  submitted  by 
Birmingham  Airport  Authority  was 


substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  24, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-02-C-OO- 
BHM. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  1999. 

Proposed  charge  expiration  date: 
September  30,  2000. 

Total  estimated  PFC  revenue: 
$10,736,857. 

Brief  description  of  proposed 
projects):  Rehabilitate  Rimway  5/23, 
T^way/Hold  Apron  Improvements, 
Install  Hydrant  System,  and  Rehabilitate 
Airport  Drainage  Culvert. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  he  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Birmingham 
Airport  Authority. 

Issued  in  Jackson,  Mississippi  on  May  11, 
1999. 

Wayne  Atkinson, 

Manager,  Jackson  Airports  District  Office, 

Southern  Region. 

[PR  Doc.  9&-12512  Filed  5-17-99;  8:45  am] 

BHJJNG  CODE  4«10-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Lut)bock  International  Airport, 
Lublx>ck,  Texas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  frtim  a  PFC  at  Lubbock 
International  Airport  under  the 
provisions  of  the  Aviation  Ssdety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


DATES:  Comments  must  be  received  on 
or  before  June  17,1 999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addiBSs:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark  N. 
Earle,  Director  of  Aviation,  at  the 
following  address:  Mr.  Mark  N.  Earle, 
Director  of  Aviation,  Lubbock 
International  Airport,  5401  North 
Martin  Luther  King  Blvd.,  Lubbock', 
Texas  79401-9710. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Forth 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Lubbock  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  6, 1999,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  bom  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  3, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Leve7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1,  2000. 

Proposed  charge  expiration  date: 
August  1,  2002. 

Total  estimated  PFC  reven  ue: 
$4,527,023.00 

PFC  application  number:  99-04-C- 
00-LBB. 

Brief  description  of  proposed  projects: 

Projects  To  Impose  and  Use  PFCs 

Signs  and  Graphics  Improvements, 
PFC  Application,  Entrance  Road  and 
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Canopy  Improvements,  Westport  Access 
Road,  ADA/Maintenance  Elevator, 
Reconstruct/Repair  Runway  17R-35L, 
Westport  Apron  and  Tajdway  " 
Expansion,  Taxiway  B-1,  and  ADA 
Aircraft  Access. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  firom  collecting 
PFC's:  FAR  Part  135  air  charter 
operators  who  operate  aircraft  with  a 
seating  capacity  of  less  than  10 
passangers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  Lubbock 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  May  7, 
1999. 

Naomi  L.  Saundera, 

Manager,  Aiqjorts  Division. 

[FR  Doc.  99-12515  Filed  5-17-99;  8:45  am] 

BILUNQ  COOE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 
[FHWA  DOCKET  NO.  FHWA-99-5473] 

Qualification  of  Drivera;  Exemption 
Application;  Vlalon 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  petition  and  intent  to 
grant  application  for  exemption;  request 
for  comments. 

SUIIMARY:  This  notice  announces  the 
FHWA's  preliminary  determination  to 
grant  the  application  of  James  F. 
Durham  for  an  exemption  from  the 
vision  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  Granting  the  exemption  will 
enable  Mr.  Durham  to  qualify  as  a  driver 
of  commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1999. 

ADDRESSES:  Your  written,  signed 
comments  must  refer  to  the  docket 
number  at  the  top  of  this  document,  and 
you  must  submit  the  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 


PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  of 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision  exemption 
in  this  notice,  Ms.  Sandra  Zywokarte, 
Office  of  Motor  Carrier  Research  and 
Standards,  (202)  366-2987;  for 
information  about  the  legal  issues 
related  to  this  notice,  Ms.  Judith 
Rutledge,  Office  of  the  Chief  Counsel, 
(202)  366-0834.  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hoius  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hoius  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  conmumications  software  bom 
the  Government  Printing  Office's 
Electronic  Bulletin  Boai^  Service  at 
(202)  512-1661.  hitemet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

On  July  18, 1997,  Mr.  Durham  applied 
for  a  waiver  of  the  vision  requirement  in 
49  CFR  391.41(b)(10),  which  applies  to 
drivers  of  CMVs  in  interstate  commerce. 
The  FHWA  denied  his  application  on 
September  11, 1998,  because  Mr. 
Durham  did  not  have  three  years  of 
recent  experience  driving  with  his 
vision  deficiency.  He  appealed  the 
agency's  decision  to  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit  on 
November  6, 1998.  (Case  No.  98-4331, 
James  F.  Durham,  Jerry  W.  Parker  v. 
United  States  Department  of 
Transportation,  Federal  Highway 
Administration,  and  the  United  States 
of  America).  The  FHWA  and  Mr. 
Ehirham  have  agreed  to  settle  the  case 
without  further  litigation.  In  accordance 
with  that  agreement,  the  FHWA  has 


reconsidered  Mr.  Diuham's  waiver 
application  and  determined  that  it 
should  be  granted  for  the  reasons 
discussed  in  this  notice. 

When  Mr.  Durham's  application  was 
filed  on  July  18, 1997,  the  FHWA  was 
authorized  by  49  U.S.C.  31136(e)  to 
waive  appHcation  of  the  vision  standard 
if  the  agency  determined  the  waiver  was 
consistent  with  the  public  interest  and 
the  safe  operation  of  CMVs.  Because  the 
statute  did  not  limit  the  effective  period 
of  a  waiver,  the  agency  had  discretion 
to  issue  waivers  for  any  period 
warranted  by  the  circiunstances  of  a 
request.  On  June  9,  1998,  the  FHWA's 
waiver  authority  changed  with 
enactment  of  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21), 
Public  Law  105-178, 112  Stat.107 
(1998).  Section  4007  of  TEA-21 
amended  the  waiver  provisions  of  49 
U.S.C.  31315  and  31136(e)  to  change  the 
standard  for  evaluating  waiver  requests, 
to  distinguish  between  a  waiver  and  an 
exemption,  and  to  estabhsh  term  limits 
for  both.  Under  revised  sections  31315 
and  31136(e),  the  FHWA  may  grant  a 
waiver  for  a  period  of  up  to  3  months 
or  an  exemption  for  a  renewable  2-year 
period.  Mr.  Durham's  application  falls 
within  the  scope  of  an  exemption 
request  under  the  revised  statute. 

The  amendments  to  49  U.S.C.  31315 
and  31136(e)  also  changed  the  criteria 
for  exempting  a  person  from  application 
of  a  regulation.  Previously,  an 
exemption  was  appropriate  if  it  was 
consistent  with  the  public  interest  and 
the  safe  operation  of  CMVs.  Now  the 
FHWA  may  grant  an  exemption  if  it 
finds  "such  exemption  would  likely 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  acUeved  absent  such 
exemption."  According  to  the  legislative 
history,  Congress  changed  the  statutory 
standard  to  give  the  agency  greater 
discretion  to  consider  exemptions.  The 
previous  standard  was  judicially 
construed  as  requiring  an  advance 
determination  that  al»olutely  no 
reduction  in  safety  would  result  from  an 
exemption.  Congress  revised  the 
standard  to  require  that  an  "equivalent" 
level  of  safety  be  achieved  by  the 
exemption,  which  would  allow  for  more 
equitable  resolution  of  such  matters, 
while  ensuring  safety  standards  are 
maintained.  (See  H.R.  Conf.  Rep.  No. 
105-550,  at  489  (1998)). 

Although  Mr.  Durham's  application 
was  filed  before  enactment  of  TEA-21, 
the  FHWA  is  required  to  apply  the  law 
in  effect  at  the  time  of  its  decision 
unless  (1)  its  application  will  resuh  in 
a  manifest  injustice  or  (2)  the  statute  or 
legislative  history  directs  otherwise. 
Bradley  v.  School  Board  of  the  City  of 
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Richmond.  416  U.S.  696  (1974).  Insofar 
as  the  new  standard  is  concerned, 
nothing  in  the  statute,  its  history,  or  the 
facts  in  this  proceeding  meets  either  of 
these  two  tests.  In  fact,  the  new  standard 
is  more  equitable  as  it  allows  an 
exemption  to  be  based  on  a  reasonable 
expectation  of  equivalent  safety,  rather 
than  requiring  an  absolute 
determination  that  safety  will  not  be 
diminished.  In  addition,  the  "public 
interest"  finding  required  under  the 
previous  standard  is  not  necessary 
under  the  new  exemption  standard. 
These  changes  enhance  the  FHWA's 
discretion  to  consider  exemptions,  thus 
benefitting  Mr.  Durham  rather  than 
causing  an  injustice. 

Although  applying  TEA-21'8  new 
exemption  standard  does  not  adversely 
affect  Mr.  Durham,  subjecting  his 
application  to  the  new  procedural 
requirements  would  unfairly  affect  him. 
Section  4007  requires  the  Secretary  of 
Transportation  to  promulgate 
regulations  specifying  the  procedures  by 
which  a  person  may  request  an 
exemption.  The  statute  lists  four  items 
of  information  an  applicant  must  submit 
with  an  exemption  petition  and  gives 
the  Secretary  180  days  to  implement  the 
new  procedural  regulations.  In 
accordance  with  that  requirement,  the 
FHWA  published  interim  final  rules  in 
Docket  No.  FHWA-98-4145,  Federal 
Motor  Carrier  Safety  Regulations; 
Waivers,  Exemptions,  and  Pilot 
Programs;  Rules  and  Procedures,  63  FR 
67600,  December  8, 1998,  establishing 
procedures  for  requesting  an  exemption 
under  Section  4007.  As  the  new 
procedures  differ  from  those  in  effect 
when  Mr.  Durham  filed  his  exemption 
request,  it  would  be  manifestly  unjust  to 
further  delay  resolution  of  Mr.  Durham's 
application  by  requiring  him  to  submit 
information  that  conforms  to  the  new 
procedures.  To  avoid  this  delay  and 
injustice,  we  will  not  apply  the  new 
procedural  requirements  of  section  4007 
to  Mr.  Durham's  exefaaption  petition. 

Accordingly,  the  FHWA  has  evaluated 
Mr.  Duriiam's  exemption  request  on  its 
merits,  as  required  by  the  decision  in 
Rauenhorst  v.  United  States  Department 
of  Transportation,  Federal  Highway 
Administration,  95  F.3d  715  (8th  Cir. 
1996),  applying  the  new  exemption 
standard  in  49  U.S.C.  31315  and 
31136(e).  Based  on  our  evaluation,  we 
have  determined  that  exempting  him 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  them,  the 
level  that  would  be  achieved  without 
the  exemption. 


Qualifications  of  Mr.  Durham 

Mr.  Durham  is  49  years  old  and  has 
driven  CMVs  in  various  capacities  since 
1971.  From  1974  to  1989,  he  worked  for 
Yellow  Freight  System,  Inc.,  in  its 
maintenance  department,  driving  and 
maintaining  company  equipment.  He 
became  a  full-time  driver  for  the  carrier 
in  July  1989  and  drove  approximately 
520  miles  per  week  in  the  Middle 
Tennessee  area  until  April  1996.  At  that 
time,  the  carrier  disqualified  him  from 
driving  because  his  vision  did  not  meet 
the  standard  in  49  CFR  391.41(b)(10) 
and  he  lacked  a  waiver  of  the  vision 
requirement. 

Mr.  Dm-ham's  vision  deficiency  was 
caused  by  a  penetrating  trauma  to  the 
right  eye  in  1992.  Corneal  scarring, 
aphakia,  and  retinal  scarring  resulted 
from  the  injury  and  has  reduced  vision 
in  his  right  eye  to  finger  coimting.  The 
imcorrected  vision  in  his  left  eye 
measures  20/15,  well  within  r^^ation 
standards.  According  to  his  doctor,  Mr. 
IXtrham  has  variable  eye  pressure 
changes  in  his  right  eye,  but  otherwise 
vision  is  stable  in  both  eyes.  The  doctor 
attests  that  Mr.  Ehlrham  is  capable  of 
performing  tasks  related  to  driving  a 
CMV  notwithstanding  the  limited  vision 
in  his  right  eye. 

Following  his  injury  in  1992,  Mr. 
Durham  continued  to  drive  for  Yellow 
Freight  and  was  presented  a  "Safe 
Driver  Award"  in  1994  recognizing  13 
years  of  safe  driving  with  the  company. 
After  four  years  of  driving  with  his 
limited  vision,  he  was  disqualified  as  a. 
driver  by  the  carrier  in  April  1996  for 
fsuling  to  meet  the  Federal  vision 
standard.  He  applied  for  a  waiver  in  July 
1997  and  drove  part-time  for 
TravelCenters  of  America  fitsm  October 
1997  until  July  1998.  At  that  time,  Mr. 
Durham  stopped  driving  and  retiimed  to 
Yellow  Freight  where  he  presently 
works  on  the  loading  dod:s. 

Mr.  Durham's  driving  record  since 
1994  contains  no  traffic  violations.  He 
was  involved  in  a  CMV  accident  in  1995 
that  caused  property  damage  but  no 
bodily  injury.  The  accident  was  judged 
non-preventable. 

Analysis  of  Mr.  Duiliani's 
Qualifications 

The  Rauenhorst  decision  requires  the 
FHWA  to  evaluate  Mr.  Durham's 
application  imder  criteria  applied  in  the 
vision  waiver  program.  Among  other 
things,  that  criteria  required  drivers  to 
have  at  least  3  years  of  experience 
driving  a  CMV  with  their  vision 
deficiency  and  a  safe  driving  record,  as 
reflected  by  State  records,  for  the  3  years 
preceding  the  waiver  application.  In 
fact,  one  basis  for  adopting  the  3-year 


requirement  was  that  it  corresponds  to 
the  period  of  time  for  which  driver 
records  are  maintained  by  the  States.  (59 
FR  50887,- October  6, 1994.) 

Mr.  Durham  drove  a  CMV  with  his 
vision  deficiency  from  1992  imtil  April 
1996,  approximately  4  years.  He  did  not 
drive  for  18-months  between  April  1996 
and  October  1997,  but  resumed  driving 
part-time  itom  October  1997  until  July 

1998.  Thus,  Mr.  Diu-ham  has 
approximately  5  years  of  experience 
driving  with  his  vision  deficiency 
overall  (1992-April  1996;  October  1997- 
July  1998). 

The  FHWA  previously  denied  Mr. 
Durham  an  exemption  due  to  the  15- 
month  gap  in  his  driving  experience 
during  the  3  years  immediately 
preceding  his  application  (April  1996- 
July  1997).  In  our  decision,  we 
concluded  that  Mr.  Dm-ham's  driving 
experience  was  too  remote  to  reflect  his 
cmrent  ability  to  drive  safely,  as  driving 
records  are  not  readily  available  beyond 
3  years.  Further,  physical  conditions 
change  over  time,  and  current  driving 
abili^  with  the  vision  deficiency  may 
not  be  reflected  in  driving  experience 
from  4  or  5  years  ago.  Thus,  we  declined 
to  accept  Mr.  Durham's  remote 
experience  as  a  basis  for  projecting 
futiire  ability  to  drive  safely. 

We  have  reconsidered  our  analysis  of 
Mr.  Durham's  application  and 
experience,  however,  and  concluded 
that  unique  circumstances  related  to  his 
case  enable  us  to  accept  his  past  driving 
experience  as  evidence  of  his  ability  to 
drive  safely  in  the  future.  First,  we  do 
have  a  copy  of  Mr.  Durham's  driving 
record  from  1994  through  January  28, 

1999,  reflecting  a  safe  driving  record 
over  a  5  year  period  rather  than  a  3  year 
period.  As  the  record  reflects  no  traffic 
violations  and  only  one  accident  in  a 
CMV  (judged  non-preventable)  during 
that  5  year  period,  A  supports  the 
conclusion  that  Mr.  Durham  is  able  to 
drive  safely  with  his  vision  deficiency. 

Next,  Mr.  Durham's  driving  record 
shows  that  the  gap  in  his  driving 
experience  did  not  afiiect  his  abUity  to 
drive  safely.  Following  his  18-month 
driving  break  between  April  1996  and 
OctobOT  1997,  Mr.  Durham  drove  for  ID 
months  without  having  an  accident  or 
committing  a  traffic  violation.  That 
record  demonstrates  he  still  has  the 
ability  to  adapt  his  driving  skills  to 
accommodate  his  limited  vision,  just  as 
he  had  befor»the  break  in  experience. 

Finally,  medical  statements  from  1997 
and  1998  indicate  Mr.  Ehirham's  vision 
is  stable.  As  he  has  driven  without  an 
accident  or  traffic  violation  since 
October  1997,  we  think  he  has 
demonstrated  that  his  physical  ability  to 


drive  safely  now  is  equivalent  to  his 
ability  4  to  5  years  ago. 

Based  upon  these  factors,  the  FHWA 
has  detennined  that  Mr.  Durham  has 
more  than  three  years  of  creditable  safe- 
driving  experience  with  his  vision 
deficiency  to  satisfy  the  Rauenhorst 
criteria  and  qualify  for  a  vision 
exemption. 

Basis  for  Preliminary  Determinatioii  to 
Grant  Exemption 

Independent  studies  support  the 
principle  that  past  driving  performance 
is  a  reliable  indicator  of  an  individual's 
future  safety  record.  The  studies  are 
filed  in  FHWA  Docket  No.  FHWA-97- 
2625  and  discussed  at  63  FR  1524, 1525 
(January  9, 1998).  We  believe  we  can 
properly  apply  the  principle  to 
monocular  drivers  because  data  from 
the  vision  waiver  program  clearly 
demonstrates  the  driving  performance  of 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
coUeetively.  (See  61  FR  13338,  March     ' 
26, 1996.)  That  monocular  drivers  in  the 
waiver  program  demonstrated  their 
ability  to  drive  safely  supports  a 
conclusion  that  other  monocular 
drivers,  with  qualifications  similar  to 
those  required  by  the  waiver  program, 
can  also  adapt  to  their  vision  deficiency 
and  operate  safely. 

Mr.  Diu'ham  has  qualifications  similar 
to  those  possessed  by  drivers  in  the 
waiver  program.  His  experience  and  safe 
driving  record  operating  CMVs 
.  demonstrate  that  he  has  adapted  his 
driving  skills  to  accommodate  his  vision 
deficiency.  For  that  reason,  the  FHWA 
believes  exempting  him  fitim  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption  as  long  as  vision  in  his 
better  eye  continues  to  meet  the 
standard  specified  in  49  CFR 
391.41(bKlO).  As  a  condition  of  the 
exemption,  therefore,  the  FHWA 
proposes  to  impose  requirements  on  Mr. 
Durham  similar  to  the  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  waiver  program. 
These  requirements  are  (1)  that  he  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  vision  in  his  better  eye  meets 
the  standard  in  49  CFR  391.41(b)(10). 
and  (b)  by  a  medical  examiner  who 
attests  he  is  otherwise  physically 
qualified  under  49  CFR  391.41;  (2)  that 
he  provide  a  copy  of  the 
ophthalmologist's  or  optometrist's 
report  to  the  medical  examiner  at  the 
time  of  the  aimual  medical  examination; 
and  (3)  that  he  provide  a  copy  of  the 
annual  medical  certification  to  his 
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employer  for  retention  in  its  driver 
qualification  file  or  keep  a  copy  in  his 
driver  qualification  file  if  he  becomes 
self-employed.  He  must  also  have  a 
copy  of  the  certification  when  driving  to 
present  to  a  duly  authorized  Federal, 
State,  or  local  enforcement  official. 

In  accordance  with  revised  49  U.S.C. 
31315  and  31136(e},  the  proposed 
exemption  will  be  valid  for  2  years 
unless  revoked  earlier  by  the  FHWA. 
The  exemption  will  be  revoked  if:  (1) 
Mr.  Durham  fails  to  comply  with  the 
terms  and  conditions  of  ibe  exemption; 
(2)  the  exemption  results  in  a  lower 
level  of  safely  than  was  maintained 
before  it  was  granted;  or  (3) 
continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e).  If  the  exemption  is  effective  at 
the  end  of  the  2-year  period,  Mr. 
Durham  may  apply  to  the  FHWA  for  a 
renewal  under  procedures  in  efiiect  at 
that  time. 

Request  for  ComineDts 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FHWA  is  requesting 
public  comment  from  all  interested 
parties  on  the  exemption  petition  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  issue  an  exemption  to 
Mr.  Durham  and  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  which  becomes  available 
after  the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

A  copy  of  this  notice  will  be  mailed 
to  compliance  and  enforcement 
personnel  in  the  State  of  Tennessee,  in 
accordance  with  49  U.S.C.  31315(b)(7) 
and  31136(e),  and  we  welcome 
comments  from  State  officials. 

Authoritjr:  49  U.S.C.  31315  and  31136;  23 
U.S.C.  315;  49  CFR  1.48. 

Issued  on:  May  12, 1999. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
IFR  Doc.  99-12464  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
[FHWA  DOCICET  NO.  FHWA-99-5578] 

Qualification  of  Drivers;  Exemption 
Applicationa;  Vision 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  petitions  and  intent  to 
grant  applications  for  exemption; 
request  for  comments. 


SUMMARY:  This  notice  annoimces  the 
FHWA's  preliminary  determination  to 
grant  the  applications  of  32  individuals 
for  an  exemption  from  the  vision 
requirements  in  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
Granting  the  exemptions  will  enable 
these  individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1999. 
ADDRESSES:  Your  written,  signed 
comments  must  refer  to  the  docket 
number  at  the  top  of  this  document,  and 
you  must  submit  the  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  All 
comments  will  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  36&- 
2987;  for  information  about  legal  issues 
related  to  tlys  notice,  Ms.  Judith 
Rutledge,  Office  of  the  Chief  Counsel, 
(202)  36fr-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PLf-401,  by  using  the 
universal  resoiut^  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 
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An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

Thirty-two  individuals  have  requested 
an  exemption  from  the  vision 
requirement  in  49  CFR  391.41  (b)(10), 
which  applies  to  drivers  of  GMVs  in 
interstate  commerce.  Under  49  U.S.C. 
31315  and  31136(e),  the  FHWA  may 
grant  an  exemption  for  a  renewable  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  Accordingly,  the 
FHWA  has  evaluated  each  of  the  32 
exemption  requests  on  its  merits,  as 
leqiiired  by  49  U.S.C.  31315  and 
31136(e),  and  preliminarily  determined 
that  exempting  these  32  applicants  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption. 

Qualifications  of  Applicants 

1 .  Gmdy  Lee  Black,  Jr. 

Mr.  Black  is  a  46-year-old  individual 
who  has  operated  CMVs  for  24  years.  He 
has  had  a  congenital  irregularity  called 
amblyopia  ("lazy  eye")  in  his  right  eye 
since  birth,  according  to  his  optometrist. 
Because  of  this  condition,  Mr.  Black  is 
unable  to  meet  the  vision  requirement 
in49CFR391.4l(b)(10). 

A  1999  examination  by  the 
optometrist  reveals  Mr.  Black  has  20/30 
vision  in  his  left  eye  with  glasses.  In  the 
optometrist's  opinion,  Mr.  Black  has 
sufficient  vision  to  perform  the  tasks 
necessary  to  operate  a  CMV. 

Mr.  Black  holds  a  Mississippi 
commercial  driver's  license  (CDL)  with 
a  tank  vehicle  endorsement.  He  has 
driven  tractor-trailer  combinations  more 
than  2  million  miles  since  1975^  and  his 
official  driving  record  for  the  past  3 
years  contains  one  speeding  ticket  and 
no  accidents. 

2.  Marvin  E.  Brock 

In  the  words  of  his  optometrist,  Mr. 
Brock,  64,  has  "long-standing" 
amblyopia  in  his  right  eye.  Because  the 
eye  condition  is  an  old  one,  he  has  had 
many  years  to  adapt  his  driving  skills  to 
accommodate  his  vision  deficiency.  A 


1998  medical  examination  indicates  he 
has  20/25  vision  in  his  left  eye  with 
glasses.  In  the  optometrist's  opinion, 
Mr.  Brock  is  capable  of  operating  a  CMV 
safely. 

Mr.  Brock  has  been  a  professional 
truck  driver  for  24  years  and  has  driven 
tractor-trailer  combinations  more  than  2 
million  miles.  He  holds  a  California 
CDL,  and  his  official  State  driving 
record  reflects  no  moving  violations  and 
no  accidents  in  any  vehicle  in  the  last 
3  years. 

3.  Roosevelt  Bryant,  Jr. 

Mr.  Bryant  is  49  years  old  and  has 
been  employed  as  a  commercial  truck 
driver  for  25  years.  He  lias  been  blind 
in  his  left  eye  since  1979  and  therefore 
cannot  meet  the  vision  requirement  of 
49CFR391.41(b)(10). 

A  1999  examination  indicates  Mr. 
Bryant  has  20/20  vision  in  his  right  eye 
without  glasses.  In  his  optometrist's 
opinion,  Mr.  Bryant  is  capable  of 
operating  a  CMV  safely. 

Mr.  Bryant  holds  a  Georgia  CDL.  He 
has  driven  CMVs  more  than  2  million 
miles  since  1974.  His  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  and  no  accidents  in 
any  vehicle.  Mr.  Bryant  has  operated 
tractor-trailer  combinations  for  Truck 
and  Trailer  Leasing  Corporation  since 
May  1979;  the  president  of  the  company 
calls  him  "a  dependable,  conscientious, 
hard-working  employee." 

4.  John  Alex  Chizmar 

Mr.  Chizmar,  47,  has  amblyopia  in  his 
right  eye.  The  vision  in  his  left  eye  was 
20/15  vdth  glasses  in  a  1998 
examination.  His  optometrist  says  Mr. 
Chizmar  is  able  to  perform  the  tasks 
necessary  to  operate  a  CMV. 

Mr.  Chizmar  has  an  Ohio  CDL.  He  has 
driven  straight  trucks  and  tractor-trailer 
combinations  in  20  years  as  a 
professional  driver.  His  official  State 
driving  record  for  the  past  3  years 
contains  no  traffic  violations  and  no 
accidents  in  a  CMV. 

5.  Billy  M.  Coker 

Mr.  Coker,  59,  has  been  employed  as 
a  commercial  truck  driver  for  30  years. 
He  has  been  blind  in  his  left  eye  since 
he  was  a  child. 

A  1999  medical  report  indicates  Mr. 
Coker  has  20/20  vision  in  the  right  eye 
with  corrective  lenses.  His  optometrist 
states  Mr.  Coker  has  the  skills  to  operate 
a  CMV.  Having  been  blind  in  one  eye 
since  childhood,  he  has  had  almost  his 
entire  life  to  adapt  to  it. 

He  has  driven  tractor-trailer 
combinations  3  million  miles  since 
1969.  Mr.  Coker  holds  a  Tennessee  CDL, 
and  his  driving  record  for  the  past  3 


years  reflects  no  traffic  violations  and 
no  accidents. 

6.  Cliff  Dovel 

Mr.  Dovel,  46,  had  his  right  eye 
removed  in  1993  due  to  intraocular 
cancer.  A  1999  examination  by  an 
ophthalmologist  revealed  the  vision  in 
his  left  eye  to  be  20/20  without 
correction.  The  ophthalmologist  stated 
Mr.  Dovel  has  sufficient  vision  to 
perform  the  driving  tasks  associated 
with  a  CMV. 

Mr.  Dovel  holds  a  Washington  CDL 
with  a  tank  vehicle  endorsement.  He  has 
operated  straight  trucks  and  tractor- 
trailer  combinations  during  a 
professional  driving  career  spanning 
more  than  20  years.  His  official  State 
driving  record  reflects  no  traffic 
citations  and  no  accidents  in  any 
vehicle  for  the  past  3  years.  A  statement 
bom  Gary  Davis  Trucking  Inc.,  Mr. 
Dovel's  employer  since  1991,  refers  to 
him  as  "an  exemplary  employee"  whose 
"driving  record  is  excellent." 

7.  George  T.  Ellis.  Jr. 

Mr.  Ellis,  55,  lost  the  sight  in  his  left 
eye  in  1980.  His  vision  in  the  right  eye 
is  20/20  with  glasses,  according  to  a 
1998  examination.  His  optometrist 
states  Mr.  Ellis  can  perform  the  tasks 
necessary  to  operate  a  CMV. 

Mr.  Ellis  holds  a  Virginia  CDL.  He  is 
a  self-employed  owner-operator  who 
has  driven  straight  trucks  and  tractor- 
trailer  combination  vehicles  during  a 
20-year  career.  For  the  last  8  years,  he 
has  operated  tractor-trailers  an  average 
of  80,000  miles  a  year.  His  official  State 
driving  record  reveals  no  traffic 
citations  or  accidents  in  any  vehicle  in 
the  last  3  years. 

8.  Weldon  R.  Evans 

Mr.  Evans,  32,  has  had  amblyopia  in 
his  right  eye  since  birth.  Because  of  this 
eye  condition,  Mr.  Evans  is  unable  to 
meet  the  Federal  vision  requirement. 
His  left  eye  was  measured  at  20/20  with 
glasses  in  a  1998  examination,  and  the 
optometrist  says  Mr.  Evans  "has  more 
than  adequate  vision  to  safely  perform 
any  driving  task"  in  a  CMV. 

Weldon  Evans  holds  an  Ohio  CDL 
with  a  tank  vehicle  endorsement.  He  has 
operated  tractor-trailer  combination 
vehicles  for  8  years  and  has  driven  them 
more  than  700,000  miles.  His  official 
State  driving  record  lists  one  moving 
violation  and  no  accidents  in  a  CMV  in 
the  last  3  years.  The  safety  director  at 
his  employer  since  1995,  Total  Xpress, 
writes  that  Mr.  Evans  "has  been  a  safe 
and  conscientious  driver"  for  the 
company. 
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9.  Richard  L  Gagnebin 

Mr.  Gagnebin  is  a  49-year-old 
individual  who  has  been  blind  in  his 
left  eye  since  he  was  about  19.  He  has 
20/20  unaided  vision  in  his  right  eye, 
according  to  a  1999  examination.  The 
ophthalmologist  who  conducted  the 
examination  asserts  Mr.  Gagnebin  has 
sufficient  vision  to  drive  a  CMV. 

Mr.  Gagnebin  has  9  years'  experience 
operating  tractor-trailer  combinatigns 
and  18  years  of  experience  driving 
straight  trucks.  He  holds  a  Kansas  CDL 
with  a  tank  vehicle  endorsement  and 
has  had  no  traffic  violations  or  accidents 
in  a  CMV  in  the  past  3  years.  Like  the 
other  applicants,  Mr.  Gagnebin 's  safe 
driving  record  indicates  he  has  adjusted 
successfully  to  his  vision  impairment. 

10.  fames  P.  Guth 

Mr.  Guth  is  a  44-year-old  man  who 
has  had  amblyopia  in  his  left  eye  since 
childhood.  He  has  20/15  vision  in  his 
right  eye  with  corrective  lenses  and  20/ 
20  uncorrected.  An  optometrist 
examined  him  in  1998  and  stated  Mr. 
Guth  is  able  to  operate  a  CMV  safely. 

Mr.  Guth  has  16  years  of  experience 
operating  tractor-trailer  combinations 
and  7  years'  experience  operating 
straight  trucks.  He  holds  a  Pennsylvania 
CDL  with  tank  vehicle  and  passenger 
endorsements  and  has  driven  more  than 
2  million  miles  in  commercial  vehicles. 
He  has  no  traffic  citations  or  accidents 
in  any  vehicle  on  his  official  driving 
record  for  the  past  3  years. 

11.  James  J.  Hewitt 

Mr.  Hewitt,  33,  has  had  amblyopia  in 
his  left  eye  since  birth.  The  vision  in  his 
right  eye  is  20/20  without  glasses, 
according  to  a  1999  examination.  His 
ophthalmologist  states  Mr.  Hewitt  is 
able  to  perform  the  duties  of  a  CMV 
driver. 

Mr.  Hewitt  has  a  Wisconsin  CDL  with 
tank  vehicle  and  hazardous  materials 
endorsements.  He  has  operated  tractor- 
trailer  combination  vehicles  for  4  years 
and  has  accumulated  more  than  350.000 
miles  behind  the  wheel.  His  official 
State  driving  record  reveals  no  accidents 
or  citations  in  any  vehicle  for  the  past 
3  years.  This  safe  driving  record 
indicates  Mr.  Hewitt  has  adapted 
successfully  to  a  vision  impairment  he 
has  had  all  his  life. 

12.  Paul  M.  Hoemer 

Mr.  Hoemer,  58,  has  had  amblyopia 
in  his  left  eye  since  childhood.  The 
vision  in  his  right  eye  was  20/30  with 
glasses  in  a  1999  examination.  His 
ophthalmologist  says  M^.  Hoemer  has 
sufficient  vision  to  periPorm  the  tasks 
necessary  to  operate  a  CMV. 


Mr.  Hoemer  holds  a  South  Dakota 
CDL  with  a  tank  vehicle/hazardous 
materials  endorsement.  He  has  40  years' 
experience  driving  straight  trucks  and 
has  driven  tractor-trailer  combinations 
for  15  years.  His  official  State  driving 
record  contains  no  traffic  violations  and 
no  accidents  in  any  vehicle  in  the  past 
3  years. 

13.  Carroll  Joseph  Ledet 

Mr.  Ledet,  48,  has  a  cataract  condition 
in  his  left  eye  which  prevents  him  from 
meeting  the  Federal  vision  standard. 
The  condition  has  existed  since  he  was 
12  years  old.  An  optometrist  examined  • 
him  in  1999  and  found  Mr.  Ledet's 
vision  in  the  right  eye  to  be  20/20 
without  glasses.  The  optometrist  says 
Mr.  Ledet  is  able  to  perform  the  tasks 
required  to  operate  a  CMV. 

Mr.  Ledet  has  a  Louisiana  CDL  with 
a  tank  vehicle/hazardous  materials 
endorsement.  He  has  been  a 
professional  truck  driver  for  19  years 
and  has  driven  tractor-trailer 
combination  vehicles  more  than  800,000 
miles.  There  are  no  traffic  violations  or 
accidents  in  any  vehicle  in  the  past  3 
years  on  his  official  driving  record. 

14.  Charles  L.  Lovem 

Mr.  Lovem,  49,  has  had  a  lesion  on 
the  retina  in  his  left  eye  since  early 
childhood,  thus  making  him  imable  to 
meet  the  Federal  vision  standard  in  49 
CFR  391.41(b)(10).  An  optometrist 
examined  him  in  1999  and  found  the 
vision  in  his  right  eye  to  be  20/20 
without  glasses.  The  optometrist  states 
Mr.  Lovem  has  sufficient  vision  to 
"operate  any  commercial  vehicle 
safely." 

Mr.  Lovem  has  a  Tennessee  CDL  with 
a  tank  vehicle  endorsement  and  has 
operated  straight  trucks  for  9  years  and 
tractor-trailer  combinations  for  almost  3 
years.  His  official  driving  record  for  the 
past  3  years  reveals  one  accident  and  no 
traffic  violations  in  a  CMV.  The  1996 
accident  caused  damage  to  Mr.  Lovem 's 
truck;  however,  there  were  no  injuries 
and  no  other  vehicle  was  involved.  He 
was  not  issued  a  citation. 

15.  Craig  M.  Mahaffey 

Mr.  Mahaffey  is  a  25-year-old 
individual  who  was  bom  with  a  cataract 
on  his  right  eye.  This  prevents  him  from 
meeting  the  Federal  vision  requirement. 
Mr.  Mahaffey  has  20/20  vision  in  his  left 
eye  with  corrective  lenses,  according  to 
a  1999  examination.  The 
ophthalmologist  who  conducted  the 
examination  asserts  Mr.  Mahafiey  has 
sufficient  vision  "to  safely  operate  a 
commercial  vehicle." 

Mr.  Mahaffey  has  3  years"  experience 
operating  straight  trucks  and  6  years' 


experience  operating  tractor-trailer 
combinations  for  two  Ohio  companies. 
He  has  driven  these  CMVs  almost 
300,000  miles.  He  holds  an  Ohio  CDL 
with  a  tank  vehicle  endorsement  and 
has  no  traffic  violations  or  accidents  in 
any  vehicle  on  his  official  State  driving 
record.  One  of  his  employers  reports  Mr. 
Mahaffey  has  received  its  "^cellence 
without  Incident"  award  since  1992. 
Mr.  Mahaffey's  safe  driving  record  is 
testimony  to  the  fact  he  has  successfully 
adapted  his  driving  techniques  to  his 
vision  impairment. 

16.  Michael  S.  Mold 

Mr.  Maki,  33,  has  had  amblyopia  in 
his  right  eye  since  birth.  Vision  in  the 
left  eye  is  20/20  with  glasses,  according 
to  a  1998  examination.  His  optometrist 
states  Mr.  Maki  "has 
demonstrated  ...  he  is  able  to  safely 
operate"  a  CMV  and  "nothing  foimd  in 
this  visual  examination  would  indicate 
that  he  is  no  longer  able"  to  do  so. 

Mr.  Maid  holds  a  Minnesota  CDL.  He 
has  operated  a  CMV  for  United  Parcel 
Service  for  6  years,  and  the  company's 
terminal  manager  calls  him  a  "valued 
part  of  our  organization."  Mr.  Maki's 
official  State  driving  record  reveals  no 
traffic  citations  or  accidents  in  any 
vehicle  in  the  past  3  years. 

17.  Gerald  Wayne  McGuire 

Mr.  McGuire,  53,  has  had  amblyopia 
in  his  left  eye  since  childhood.  A  1999 
examination  by  an  optometrist 
confirmed  vision  in  the  right  eye  to  be 
20/20  with  glasses.  The  optometrist 
believes  Mr.  McGuire  is  able  to  perform 
the  tasks  required  to  operate  a  CMV. 

Mr.  McGuire  holds  a  Colorado  CDL. 
He  has  operated  straight  trucks  for  3 
years  and  tractor-trailer  combinations 
for  5  years,  driving  a  total  of  550,000 
miles  in  CMVs.  His  employer,  Westem 
Freightways,  Inc.,  calls  him  "very 
dependable  and  safe."  There  are  no 
moving  violations  in  any  vehicle  and 
one  accident  in  a  CMV  in  the  past  3 
years  on  his  official  driving  record.  In 
that  accident,  Mr.  McGuire's  truck  was 
hit  in  the  rear  by  a  vehicle.  No  citation 
was  issued  to  him. 

18.  Eldon  Miles 

Mr.  Miles,  49,  has  had  a  scar  on  his 
right  eye  since  1992  which  prevents  him 
from  meeting  the  Federal  vision 
standard.  His  left  eye  was  measured  at 
20/15  with  glasses  in  a  1999 
examination,  and  the  optometrist  asserts 
Mr.  Miles  can  perform  the  tasks 
required  to  operate  a  CMV. 

Eldon  Miles  has  an  Indiana  CDL  with 
a  hazardous  materials/tank  vehicle 
endorsement  He  has  operated  straight 
trucks  and  tractor-trailer  combination 
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vehicles  for  27  years.  In  the  7  years 
since  he  developed  the  scar  on  his  eye, 
Mr.  Miles  has  driven  CMVs  more  than 
400,000  miles.  There  are  no  traffic 
violations  or  accidents  in  any  vehicle  on 
his  official  State  driving  record  for  the 
past  3  years. 

19.  Craig  W.Miller 

Mr.  Miller,  43,  has  been  a  commercial 
truck  driver  for  18  years  and  has  driven 
for  the  same  company  for  15  of  them.  He 
has  had  a  macular  scar  on  his  right  eye 
since  1992  and  cannot  meet  the  Federal 
vision  requirement.  A  1998  medical 
examination  indicates  Mr.  Miller  has 
20/20  vision  in  the  left  eye  without 
corrective  lenses.  His  ophthalmologist 
states  Mr.  Miller  can  perform  the  tasks 
required  to  operate  a  CMV. 

He  has  driven  tractor-trailer 
combinations  and  straight  trucks 
approximately  500,000  miles  in  his 
career.  He  has  a  Missouri  CDL  with  a 
tank  vehicle/hazardous  materials 
endorsement,  and  his  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  and  no  accidents  in 
any  vehicle. 

20.  Walter  F.  Moniowczak 

Mr.  Moniowczak  lost  the  sight  in  his 
left  eye  in  1956.  According  to  a  1999 
examination,  his  right  eye  is  20/20 
without  the  need  for  glasses.  His 
ophthalmologist  states  Mr.  Moniowczak 
can  perform  the  tasks  associated  with 
driving  a  CMV. 

Mr.  Moniowczak  is  62  years  old  and 
holds  a  Michigan  CDL  with  a  tank 
vehicle  endorsement.  He  has  operated 
tractor-trailer  combinations  for  more 
than  40  years  and  has  driven  4  million 
miles.  He  has  worked  for  the  same 
company  for  the  past  42  years,  and  the 
company's  president  says  Mr. 
Moniowczak  is  "a  great  asset .  .  .  with 
his  excellent  driving  record." 

There  are  no  moving  violations  in  any 
vehicle  and  one  accident  in  a  CMV  in 
the  past  3  years  on  his  official  driving 
record.  In  that  accident,  Mr. 
Moniowczak  was  driving  his  truck  on 
an  icy  road  during  a  snowstorm.  He 
drove  onto  the  shoulder  to  avoid 
vehicles  stopped  in  front  of  him,  and  his 
truck  sustained  minor  damage.  There 
were  no  injuries  and  Mr.  Moniowczak 
was  not  issued  a  citation. 

21.  Howard  R.  Payne 

Mr.  Payne.  60,  was  hit  in  the  left  eye 
with  a  baseball  bat  as  a  child.  He  is 
unable  to  meet  the  Federal  vision 
standard.  An  optometrist  examined  him 
in  1999  and  found  the  vision  in  Mr. 
Payne's  right  eye  to  be  20/20  unaided. 
The  optometrist  writes  that  he  "sees  no 


reason"  why  Mr.  Payne  cannot  continue 
to  operate  a  CMV  safely. 

Mi.  Payne  holds  a  Minnesota  CDL.  He 
has  been  a  professional  truck  driver  for 
12  years  and  has  driven  tractor- trailer 
combination  vehicles  almost  600,000 
miles.  His  official  driving  record  for  the 
past  3  years  contains  one  speeding 
ticket  in  a  CMV  and  no  accidents  in  any 
vehicle. 

22.  Kenneth  Adam  Reddick 

Mr.  Reddick,  35,  has  had  amblyopia 
in  his  left  eye  since  childhood.  A  1999 
examination  by  an  optometrist  revealed 
Wsion  in  the  right  eye  to  be  20/20  with 
corrective  lenses.  The  optometrist 
believes  Mr.  Reddick  has  sufficient 
vision  to  operate  a  CMV  and  noted  his 
"very  long  and  safe  record." 

Mr.  Reddick  has  a  Pennsylvania  CDL 
with  a  hazardous  materials/tank  vehicle 
endorsement.  In  his  14  .years  as  a 
professional  driver,  he  has  driven 
straight  trucks  and  tractor-trailer 
combinations  almost  1  million  miles. 
His  official  State  driving  record  for  the 
past  3  years  contains  no  traffic 
violations  and  no  accidents  in  any 
vehicle. 

23.  Leonard  Rice,  Jr. 

Mr.  Rice  is  a  51-year-old  man  who 
had  his  right  eye  removed  when  he  was 
3  months  old.  He  has  20/20  vision  in  his 
left  eye  without  corrective  lenses.  An 
optometrist  examined  him  in  1998  and 
asserted  Mr.  Rice  has  sufficient  vision  to 
operate  a  CMV. 

Mr.  Rice  holds  a  Georgia  CDL  with 
tank  vehicle/hazardous  materials  and 
passenger  endorsements.  He  has  driven 
tractor-trailer  combinations  and  straight 
trucks  more  than  1  million  miles  in  a 
35-year  professional  driving  career. 
There  are  no  traffic  violations  or 
accidents  in  any  vehicle  on  his  official 
driving  record  for  the  past  3  years. 

Mr.  Rice  received  a  safe  driving  award 
firom  one  of  his  employers  and 
compliments  on  his  safe  driving  bom 
others.  His  record  indicates  he  has 
successfully  adapted  his  driving 
techniques  to  a  vision  impairment  he 
has  had  all  his  life. 

24.  Willard  L.  Riggle 

Mr.  Riggle,  52,  suffered  an  injury  to 
his  right  eye  when  he  was  8,  resulting 
in  a  macular  scar.  A  1999  examination 
by  an  ophthalmologist  revealed  the 
vision  in  his  left  eye  to  be  20/15  with 
correction.  The  ophthalmologist  stated 
Mr.  Riggle  has  "sufficient  vision  to 
safely  operate"  a  CMV. 

Mr.  Riggle  holds  an  Indiana  CDL.  He 
has  12  years'  experience  operating 
straight  trucks  and  has  operated  tractor- 
trailer  combinations  for  18  years, 


accumulating  almost  2  million  miles  in 
CMVs.  Mr.  Riggle's  official  State  driving 
record  reflects  no  traffic  violations  or 
accidents  in  any  vehicle  in  the  past  3 
years. 

25.  John  A.  Sortman 

Mr.  Sortman,  48,  has  had  a  macular 
defect  in  his  right  eye  since  birth.  This 
condition  prevents  him  from  meeting 
the  Federal  vision  requirement.  A  1998 
medical  report  indicates  he  has  20/20 
vision  in  his  left  eye  with  glasses.  In  his 
optometrist's  opinion,  Mr.  Sortman  is 
capable  of  operating  a  CMV. 

Mr.  Sortman  has  operated  straight 
trucks  and  tractor-trailer  combinations 
professionally  for  26  years.  He  has  an 
Ohio  CDL  with  a  hazardous  materials 
endorsement,  and  his  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  or  accidents  in  any 
vehicle. 

26.  fames  Archie  Strickland 

Mr.  Strickland  is  a  44-year-old 
individual  who  lost  his  left  eye  in  1993 
due  to  malignant  melanoma.  He  has  20/ 
15  vision  in  his  right  eye  without 
glasses,  according  to  a  1999  examination 
by  an  ophthalmologist.  The 
ophthahnologist  states  Mr.  Strickland's 
vision  in  the  right  eye  "permits  normal, 
unrestricted  operation"  of  a  CMV. 

Mr.  Strickland  holds  a  North  Carolina 
CDL  with  a  tank  vehicle/hazardous 
materials  endorsement.  He  has  driven 
straight  trucks  and  tractor-trailer 
combinations  almost  500,000  miles 
since  he  began  his  prqfessional  driving 
career  in  1991.  His  offlcial  State  driving 
record  contains  no  traffic  violations  and 
no  accidents  in  a  CMV  in  the  past  3 
years. 

27.  fames  Terry  Sullivan 

Mr.  Sullivan,  40,  has  amblyopia  in  his 
left  eye.  Because  of  this  condition,  Mr. 
Sullivan  is  unable  to  meet  the  vision 
requirement  in  49  CFR  391.41(b)(10).  A 
1998  medical  examination  indicates  he 
has  20/15  vision  in  his  right  eye  with 
glasses.  In  his  optometrist's  opinion,  Mr. 
SiUlivan  has  sufficient  vision  to  operate 
a  CMV. 

Mr.  Sullivan  has  been  a  professional 
truck  driver  for  11  years  and  has 
operated  straight  trucks  and  tractor- 
trailer  combinations.  He  holds  a 
Kentucky  CDL  with  a  tank  vehicle 
endorsement,  and  his  official  State 
driving  record  reflects  no  traffic 
violations  or  accidents  in  any  vehicle 
for  the  past  3  years. 

28.  Edward  A.  Vanderhei 

Mr.  Vanderhei  is  44  years  old  and  has 
been  employed  as  a  commercial  truck 
driver  for  20  years.  The  optic  nerve  in 
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his  right  eye  was  damaged  in  1992, 
leaving  him  blind  in  that  eye.  An 
optometrist  examined  him  in  1999  and 
reports  the  vision  in  Mr.  Vanderhei's 
left  eye  to  be  20/20  without  correction. 
In  the  optometrist's  opinion,  Mr. 
Vanderhei  "has  very  good  distance 
[and]  peripheral  vision"  and  is  capable 
of  operating  a  CMV. 

Mr.  Vanoerhei  holds  an  Illinois  CDL 
and  has  driven  tractor-trailer 
combination  vehicles  more  than  1.2 
million  miles  in  his  career.  His  official 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  or  cKxidents 
in  any  vehicle.  Mr.  Vanderhei's 
employer  says  he  "has  performed  his 
duties  accident-free  and  is  a  valued 
employee." 

29.  Buford  C.  Vamadore 

Mr.  Vamadore,  72,  injtired  his  left  eye 
when  he  was  14  and  has  been  virtually 
blind  in  the  eye  since  then.  A  1999 
medical  examination  indicates  Mr. 
Vamadore  has  20/30  vision  in  the  right 
eye  without  corrective  lenses.  He  has 
sufficient  vision  to  operate  a  CMV, 
according  to  his  optometrist.  Having 
been  blind  in  one  eye  since  he  was  a 
teenager,  Mr.  Vamadore  has  had  almost 
his  entire  life  to  adapt  to  it. 

He  has  been  a  professional  truck 
driver  more  than  41  years  and  has 
driven  tractor-trailer  combinations  2.4 
million  miles  since  1957.  Mr.  Vamadore 
holds  a  North  Carolina  CDL;  his  official 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  and  no 
accidents  in  any  vehicle. 

30.  Kevin  P.  Weinhold 

Mr.  Weinhold,  48,  has  amblyopia  in 
his  left  eye.  Vision  in  the  right  eye  was 
20/120  with  glasses  in  a  1999 
examination.  His  ophthalmologist  states 
Mr.  Weinhold  is  able  to  operate  a  CMV 
"and  control  [it]  safely." 

Mr.  Weinhold  has  a  Massachusetts 
CDL  and  has  30  years'  experience 
operating  CMVs,  10  years  with  straight 
trucks  and  20  more  with  tractor-trailer 
combinations.  His  official  State  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  and  no  accidents  in 
any  vehicle.  He  has  worked  for  Pacific 
Packaging  Products,  Inc.,  since  1984, 
and  its  chief  financial  officer  says  the 
company  has  "routinely  given  Kevin  its 
safe  driving  awards." 

31.  Thomas  A.  Wise 

Mr.  Wise,  56,  has  been  employed  as 
a  commercial  truck  driver  for  30  years. 
He  has  had  a  macular  scar  in  his  right 
eye  since  he  was  a  child.  A  1999 
medical  report  indicates  Mr.  Wise  has 
20/20  vision  in  the  left  eye  with 
corrective  lenses.  His  optometrist  states 


Mr.  Wise  has  sufficient  vision  to  operate 
a  CMV. 

He  has  driven  tractor-trailer 
combination  vehicles  more  than  1.5 
million  miles  during  his  professional 
career.  He  has  a  Colorado  CDL,  and  his 
official  driving  record  for  the  past  3 
years  contains  one  moving  violation  in 
a  CMV  and  no  accidents  in  any  vehicle. 
Mr.  Wise  has  driven  trucks  for  Welby 
Gardens  since  1984.  The  company's 
general  manager  says  he  has  performed 
his  "driving  responsibilities  safely  and 
efficiently." 

32.  Rayford  R.  Harper 

Mr.  Harper  is  a  44-year-old  individual 
who  has  operated  CMVs  for  more  than 
23  years.  He  has  amblyopia  in  his  left 
eye,  according  to  his  optometrist. 
Because  of  this  condition,  Mr.  Harper  is 
unable  to  meet  the  Federal  vision 
requirement.  A  1999  examination  by  the 
optometrist  reveals  Mr.  Harper  has  20/ 
20  vision  in  his  right  eye  without 
glasses.  In  the  optometrist's  opinion, 
Mr.  Harper's  vision  impairment  does 
not  affect  his  ability  to  operate  a  CMV. 

He  has  driven  straight  trucks  and 
tractor-trailer  combinations  more  than 
2.5  million  miles  in  his  career.  He  holds 
an  Alabama  CDL,  and  his  official 
driving  record  for  the  past  3  years 
contains  no  traffic  violations  and  no 
accidents  in  any  vehicle. 

Basis  for  Preliminary  Detenniiiation  To 
Grant  Exemptions 

Independent  studies  support  the 
principle  that  past  driving  performance 
is  a  reliable  indicator  of  an  individual's 
future  safety  record.  The  studies  are 
filed  in  FHWA  Docket  No.  FHWA-97- 
2625  and  discussed  at  63  FR  1524,  1525 
(January  9, 1998).  We  believe  we  can 
properly  apply  the  principle  to 
monocular  drivers  because  data  from 
the  vision  waiver  program  clearly 
demonstrate  the  driving  performance  of 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  13338.  March 
26, 1996.)  That  monocular  drivers  in  the 
waiver  program  demonstrated  their 
ability  to  drive  safely  supports  a 
conclusion  that  other  monocular 
drivers,  with  qualifications  similar  to 
those  required  by  the  w^ver  program, 
can  also  adapt  to  their  vision  deficiency 
and  operate  safely. 

The  32  applicants  have  qualifications 
similar  to  those  possessed  by  drivers  in 
the  waiver  program.  Their  experience 
and  safe  driving  record  operating  CMVs 
demonstrate  that  they  have  adapted 
their  driving  skills  to  accommodate 
their  vision  deficiency.  Since  past 
driving  records  are  reliable  precursors  of 
the  future,  there  is  no  reason  to  expect 


these  individuals  to  drive  less  safely 
after  receiving  their  exemptions.  Indeed, 
there  is  every  reason  to  expect  at  least 
the  same  level  of  safety,  if  not  a  greater 
level,  because  the  applicants  can  have 
their  exemptions  revoked  if  they 
compile  an  imsafe  drivii^  record. 

For  these  reasons,  the  ftlWA  believes 
exempting  the  individuals  from  49  CFR 
391.41(b)(l0)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption  as  long  as  vision  in  thefr 
better  eye  continues  to  meet  the 
standard  specified  in  Section 
391.41(b)(10).  As  a  condition  of  the 
exemption,  therefore,  the  FHWA 
proposes  to  impose  requirements  on  the 
individuals  similar  to  die  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  waiver  program. 

These  requirements  are:  (1)  That  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  vision  in 
the  better  eye  meets  the  standard  in  49 
CFR  391.4l(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  the  individual  is 
otherwise  physically  qualified  under  49 
CFR  391.41;  (2)  diat  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medioaJ 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  aimual 
medical  certification  to  bis  or  her 
employer  for  retention  in  its  driver 
qualification  file  or  keep  a  copy  in  his 
or  her  driver  quaUfication  file  if  he  or 
she  becomes  self-employed.  The  driver 
must  also  have  a  copy  of  the 
certification  when  driving  so  it  may  be 
presented  to  a  duJy  authorized  Federal, 
State,  or  local  enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  proposed  exemption 
for  each  person  will  be  vafid  for  2  years 
unless  revoked  earlier  by  the  FHWA. 
The  exemption  will  be  revoked  if:  (1) 
the  person  fails  to  comply  with  the 
terms  and  conditions  of  the  exemption; 
(2)  the  exemption  has  resulted  in  a 
lowOT  level  of  safety  than  was 
maintained  before  it  was  granted;  or  (3) 
continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  effective  at  the  end 
of  the  2-year  period,  the  person  may 
apply  to  the  FHWA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FHWA  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 


27032 


Federal  Register / Vol.  64,  No.  95 /Tuesday,  May  18,  1999 /Notices 


comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  issue  exemptions  from 
the  vision  requirement  to  the  32 
applicants  and  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  which  becomes  available 
after  the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Authority:  49  U.S.C.  31136  and  31315;  23 
U.S.C.  315;  49  CFR  1.48. 

Issued  on:  May  12, 1999. 

Kenneth  R.  Wykle, 

Federal  High  way  Administrator. 

[FR  Doc.  99-12465  Filed  5-17-39;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminlatration 

[Dociwt  No.  NHTSA-98-4430;  Notic*  1] 

Application  for  Declaion  of 
Inconaoquantial  Noncompliance 
Federal  Motor  Vehicle  Safety  Standard 
108— Lampa,  Reflecttve  Devicea  and 
Aaaociated  Equipment 

General  Motors  Corporation  (CM),  has 
determined  that  approximately  15,300 
1998  CMC  Sonoma  and  Chevrolet  S-10 
pickup  trucks,  and  CMC  Jimmy  and 
Chevrolet  Blazer  sport  utility  vehicles, 
equipped  with  the  "ZR2"  option 
package,  fail  to  meet  a  requirement  of 


Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  108— Lamps,  Reflective 
Devices  and  Associated  Equipment. 
Specifically,  these  vehicles  are 
equipped  with  daytime  running  lamps 
(DRLs)  mounted  higher  than  the 
maximum  height  allowed  by 
S5.5.11(a){l){ii)  of  FMVSS  108.  Pursuant 
to  49  U.S.C.  30118  and  30120,  GM  has 
applied  to  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  for  a 
decision  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

GM  has  also  submitted  a  49  CFR  Part 
573  noncompliance  notification  to  the 
agency  in  accordance  with  49  CFR 
556.4(b)(6). 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  ORLs  on  the  noncompliant 
vehicles  are  provided  by  the  upper 
beam  headlamps  operating  at  reduced 
intensity,  with  a  maximum  output  of 
approximately  6,700  candela  per  lamp. 
As  such,  FMVSS  108  requires  the  DRL 
be  moimted  not  higher  than  34  inches 
(864  mm)  from  the  road  surface.  Base- 
level  GMC  Sonomas  and  Jimmys  and 
Chevrolet  S-10  pickups  and  Blazers 
comply  with  the  DRL  height  limitation 
of  FMVSS  108.  However,  the  ZR2 
option  package  gives  the  vehicles  a 
stiffer  suspension  and  larger  tires, 
which  results  in  an  over-all  increase  in 
the  height  of  the  vehicle,  including  the 
DRL  mounting  height.  The  mean 
mounting  height  of  DRLs  on  the 
noncompliant  vehicles  is  36  inches 
above  the  ground,  with  a  maximum 
height  of  37  inches.  As  a  result,  they  fail 
to  meet  S5.5.11(a)(l)(ii)  of  FMVSS  108. 

GM  believes  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  for  the  following  reasons: 


1.  Research  conducted  by  the 
University  of  Michigan  Transportation 
Research  Institute  (UMTRI)  on  the 
changes  in  glare  caused  by  var}ing 
moimting  height  of  high  beam  DRLs 
confirms  that  the  DRLs  on  the  subject 
vehicles  do  not  produce  significantiy 
more  glare  than  compliant  DRLs.  In  a 
report  published  in  November  of  1995 
(UMTRI-95-4t)),  the  researchers 
concluded  glare  is  not  appreciably 
affected  by  mounting  height.  In  other 
words,  vehicles  equipped  with  DRL 
lamps  not  meeting  the  maximimi  height 
restriction  do  not  cause  any  more  glare 
than  vehicles  that  meet  the  height 
restriction.  This  is  true  even  though  the 
research  was  conducted  on  lamps 
mounted  as  high  as  54  inches  above  the 
ground. 

2.  In  addition  to  the  UMTRI  research, 
GM  conducted  subjective  evaluations 
that  confirm  the  DRLs  on  the  non- 
compljdng  vehicles  do  not  cause  a 
consequential  increase  in  glare.  Vehicles 
representative  of  the  subject  vehicles 
were  modified  to  create  DRLs  with 
mounting  heights  of  32,  34,  36  and  38 
inches  above  the  ground.  Subjects  were 
asked  to  evaluate  the  glare  in  their 
rearview  mirror  from  the  DRLs.  The 
results  indicate  that  there  is  no 
significant  difference  in  glare  rating 
when  the  subject  lamps  are  moimted  at 
32,  34,  36  or  38  inches  above  the  groimd 
(see  chart  below).  While  a  final  research 
report  is  not  yet  available,  a  summary  of 
the  research  can  be  found  in  Appendix 
2,  to  the  petition.  The  subject  lamps 
received  favorable  ratings  when 
evaluated  for  glare.  In  the  chart  above, 
the  lamps  mounted  at  36  and  38  inches 
above  the  groimd  received  an  overall 
rating  of  6.4,  which  is  just  below  a 
rating  of  7  ("lamps  are  satisfactory")  and 
well  above  a  rating  of  5  ("  lamps  are  just 
acceptable"). 

NLUNG  CODE  4910-S»-|> 
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Overall  Average  Glare  Rating 
By  Lamp  Height 


36- 


38"     Lamp  Height 


•  Ratings  were  based  on  the  *de  Boer  discomfort-glare  scale.' 
9 -lamps  are  Just  noticeable.        3  •  lamps  are  dlsturt)tng. 
7  -  lamps  are  satisfackxy.  1  •  I 

S  -  lamps  are  just  acceptable. 


BILLING  CODE  481»-69-C 

3.  The  driver  of  a  preceding  vehicle 
will  not  see  more  li^t  in  the  rearview 
mirror  than  NHTSA  intended  when  it 
adopted  the  DRL  requirements.  In  the 
preamble  to  the  final  rule  allowing  DRLs 
(Docket  No.  87-6;  Notice  5  published 
January  11, 1993),  the  agency 
summarized  a  study  it  conducted  to 
help  establish  the  height  requirement. 
One  of  the  purposes  of  the  study  was  to 
assure  that  a  mirror  of  a  vehicle  in  front 
of  a  DRL-equipped  vehicle  would  not  be 
exposed  to  light  intensities  greater  than 
2600  cd.  In  justifying  the  2600  cd  limit, 
the  agency  explained, 

"There  are  two  kinds  of  glare:  That  which 
discomforts  and  that  which  disables.  The 
agency  proposed  2,600  candela  to  limit 
discomfort  glare  bora  the  rear  view  mirror 
caused  by  vehicles  with  DRLs  following 
closely  behind." 


The  agency  assures  the  glare  will  be 
below  a  level  that  could  interfere  with 
motor  vehicle  safety  by  limiting  the 
value  to  2600  cd. 

To  establish  the  height  where  a  DRL 
might  generate  2600  cd  in  the  mirror  of 
a  preceding  vehicle,  the  agency 
measured  the  mirror  height  (44  inches) 
of  a  representative  small  vehicle  and 
calculated  the  light  that  would  strike  the 
mirror  from  a  DRL  lamp  mounted  on  a 
vehicle  20  feet  behind  it.  Based  on  this 
analysis,  the  agency  concluded  a 
maximum  high  beam  DRL  moiinting 
height  of  34  inches  would  assure  that 
light  striking  the  mirror  of  a  preceding 
vehicle  would  not  exceed  2600  cd. 

GM  evaluated  light  from  the 
noncomplying  vehicles  with  the  DRL 
mounted  at  37  inches,  which  is  in  the 
most  extreme  build  condition  and  worst 


case,  for  purposes  of  this  analysis.  The 
light  from  this  condition  striking  a 
nurror  mounted  44  inches  above  the 
ground  and  20  feet  in  front  of  the  DRL, 
would  be  below  the  2600  candela  limit 
established  by  the  agency  in  the  final 
DRL  rule. 

4.  The  DRLs  of  the  non  complying 
vehicles  form  a  very  compact  beam 
pattern.  Iso-candela  curves  show  the 
intensity  of  the  beam  pattern  quickly 
drops  off  as  values  are  measured  further 
from  the  center  of  the  beam  pattern.  At 
approximately  IVz  degrees  above 
horizontal,  the  beam  pattern  intensity 
Mis  below  2600  candela.  Therefore,  the 
driver  of  a  preceding  vehicles  will  not 
see  significant  light  in  the  rear  view 
mirror  (see  diagram  below). 

BILUNQ  CODE  4»10-8*-P 
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BHJJNQ  CODE  4nO-S»-C 

5.  The  mounting  height  of  the  DRLs 
on  the  non  complying  vehicles  complies 
with  the  requirements  of  Canada  Motor 
Vehicle  Safety  Standard  (CMVSS)  108. 

6.  GM  has  not  identified  any 
accidents,  injuries  or  warranty  reports 
that  are  associated  with  this  condition 
on  the  non  complying  vehicles. 

For  all  of  the  above  reasons,  GM 
argues  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
In  consideration  of  the  foregoing,  GM 
has  applied  for  a  decision  that  it  be 
exempted  from  the  notification  and 
remedy  provisions  of  49  USC  30118  and 
30120  for  this  specific  noncompliance 
with  FMVSS  No.  108. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted.  Docket 
hours  are  10:00  A.M.  to  5:00  P.M. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  dosing  date:  June  17, 1999. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  May  12, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  99-12467  Filed  5-17-99;  8:45  am) 

BHJJNG  CODE  4»10-9»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminiatration 

[Docket  No.  NHTSA-99-60S6;  NoUoe  1] 

Application  for  Datermination  of 
Ineonaaquantial  Noncomplianca  to 
Fadaral  Motor  Vehicle  Safety  Standard 
108— Lampa,  Raflactiva  Davicea  and 
Aaaocialad  Equipment 

General  Motors  Corporation  (GM),  has 
determined  1997  GM  SlO  Electric 
Trucks  (SlO  trucks  equipped  with  an 
electric  propulsion  system)  fail  to  meet 
the  turn  signal  bulb  outage  requirements 


found  in  S5.5.6  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  108— 
Lamps,  Reflective  Devices  and 
Associated  Equipment.  Pursuant  to  Title 
49  of  the  United  States  Code,  Sections 
30118  and  30120,  GM  has  petitioned  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a  decision 
that  the  noncompliance  is 
inconsequential  as  its  relates  to  motor 
vehicle  safety.  In  accordance  with  49 
CFR  556.4(b)(6),  GM  has  also  submitted 
a  49  CFR  573.5  noncompliance 
notification  to  the  agency  . 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  an  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

FMVSS  108  S5.5.6  requires: 

S5.5.6  Each  vehicle  equipped  with  a  turn 
signal  operating  unit  shall  also  have  an 
illuminated  pilot  indicator.  Failure  of  one  or 
more  turn  signal  lamps  to  operate  shall  be 
indicated  in  accordance  with  SAE  Standard 
J588e,  Turn  Signal  Lamps,  September  1970, 
except  when  a  variable-load  turn  signal 
flasher  is  used  on  a  truck,  bus,  or 
multipurpose  passenger  vehicle  80  or  more 
inches  in  overall  width,  on  a  truck  that  is 
capable  of  accommodating  a  slide-in  camper, 
or  on  any  vehicle  equipped  to  tow  trailers. 

The  design  of  the  SlO  Electric  Truck 
is  based  on  the  design  of  conventional 
SlO  trucks  powered  by  internal 
combustion  engines,  with  modifications 
to  accommodate  the  electric  propulsion 
system.  The  conventional  SlO  trucks  are 
capable  of  towing,  have  a  variable  load 
flasher,  and,  therefore,  are  not  required 
by  the  Standard  to  provide  bulb  outage 
indication.  The  use  of  an  SlO  Electric 
Truck  for  towing  is  not  practical  and  is 
not  recommended.  The  impact  of  that 
fact  was  overlooked  in  the  process  of 
carrying  over  the  design  of  the  turn 
signal  system  from  the  conventional  SlO 
to  the  SlO  Electric  and,  therefore,  the 
non  complying  vehicles  were  not 
equipped  to  indicate  bulb  outage  and  do 
not  meet  that  requirement  of  FMVSS 
108  S5.5.6.  This  was  corrected  in  the 
19"^8  model  year  production  of  the  SlO 
Electric. 

GM  believes  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  for  these  reasons: 

The  SlO  Electric  Trucks  are  identical  in 
appearance  to  the  normal  production 
vehicles.  Except  for  the  lack  of  towing 
capability,  the  subject  vehicles  are 
functionally  the  same  as  fully  compliant  SlO 
trucks. 

There  were  only  209  vehicles  produced 
and,  therefore,  the  exposure  is  extremely 
small. 

Most  of  the  subject  vehicles  are  part  of 
commercial  and  government  fleets  (they  have 


been  piuchased  by  electric  utility  companies 
and  state  and  mimicipal  government 
agencies).  As  such,  they  will  be  exposed  to 
routine  maintenance  schedules  that  are  more 
rigorous  than  the  average  consumer  practices. 

Most  trucks  currently  produced  are  capable 
of  trailer  towing  and,  thus,  are  not  required 
to  detect  bulb  outage.  As  a  result,  individuals 
and  fleets  who  are  accustomed  to  truck 
operation  do  not  necessarily  have  an 
expectation  that  turn  signal  bulb  outage  will 
be  indicated.  In  addition,  other  lamps 
required  by  FMVSS  108  are  not  required  to 
provide  bulb  outage  indication.  As  a  result, 
the  lack  of  that  feature  on  these  vehicles  is 
not  likely  to  be  noUced  by  the  vehicle 
operators,  and  they  will  continue  to  discover 
turn  signal  bulb  outage  the  way  they  would 
on  other  trucks  that  are  capable  of  towing. 

GM  is  not  aware  of  field  complaints  due  to 
the  subject  condition. 

GM  asserts  that  the  noncomplying 
trucks  present  the  same  level  of  safety 
as  the  millions  of  other  vehicles  with 
variable  load  flashers  cturently  on  the 
roads  and  highways.  GM  thus  argues 
that  this  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  In  consideration  of  the 
foregoing,  GM  petitions  that  it  be 
exempted  from  the  notification  and 
remedy  provisions  of  the  Safety  Act  for 
this  specific  noncompUance  with 
FMVSS  No.  108. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
Docket  Management,  Room  PL-^01, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted.  Docket 
hours  are  10:00  A.M.  to  5:00  P.M. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  wUl  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  17, 1999. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  May  12, 1999. 
L.  Robert  Shehon. 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-12466  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Ex  Parte  No.  558  (Sub-No.  2)] 
Railroad  Coat  of  Capital— 1998 

agency:  Surface  Transportation  Board, 

Transportation. 

ACTK)N:  Notice  of  decision. 

SUMMARY:  On  May  17, 1999,  the  Board 
served  a  decision  to  update  its 
computation  of  the  raikoad  industry's 
cost  of  capital  for  1998.  The  composite 
after-tax  cost  of  capital  rate  for  1998  is 
foimd  to  be  10.7%,  based  on  a  current 
cost  of  debt  of  6.64% ;  a  cost  of  common 
equity  capital  of  13.11%;  a  cost  of 
preferred  equity  capital  of  6.19%;  and  a 
capital  structure  mix  comprised  of 
36.01%  debt,  62.64%  common  equity, 
and  1.35%  preferred  equity.  The  cost  of 
capital  finding  made  in  this  proceeding 
will  be  used  in  a  variety  of  Board 
proceedings. 

EFFECTIVE  DATE:  This  action  is  effective 
May  17, 1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Leonard  J.  Blistein,  (202)  565-1529. 
[TDD  for  the  hearing  imp£ured:  (202) 
565-1695.] 

SUPPLEMENTARY  INFORMATION:  The  cost 
of  capital  finding  in  this  decision  shall 
be  used  for  a  variety  of  regulatory 
piuposes.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  DC  NEWS  &  DATA,  INC.. 
Room  210, 1925  K  Street,  NW, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.]  The 
decision  is  also  available  on  the  Board's 
internet  site  at  www.stb.dot.gov. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoiut:es. 

Regulatory  Flexibility  Analjrsis 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  piupose 
and  effect  of  this  action  are  to  update 
the  annual  railroad  industry  cost  of 
capital  finding  by  the  Board.  No  new 
reporting  or  other  reg\ilatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Authority:  49  U.S.C.  10704(a). 
Decided:  May  6, 1999.  , 


By  the  Board,  Chainnan  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  99-12468*Filed  5-17-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  United  States  hifonnation 
Agency. 

ACTION:  Submission  for  0MB  Review 
and  Comment  Request  of  Proposed  New 
Collection. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  [Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)),  this 
notice  annoimces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  United  States 
Information  Agency  (USl^)  is 
requesting  OMB  approval  of  a  new 
information  collection  entitled,  "USIA 
Grantee/Customer  Survey"  through 
December  1999.  Also,  in  accordance 
with  the  Paperwork  Reduction  Act  and 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
USIA  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  proposed  public  use  form. 
Comments  are  requested  on  the 
proposed  information  collection 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB. 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  USIA. 


DATES:  Comments  are  due  on  or  before 
June  17,  1999. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jearmette 
Giovetti,  United  States  Information 
Agency,  M/AOL,  301  Fourth  Street,  SW, 
Washington,  DC  20547,  telephone  (202) 
619-4408,  Internet  address 
JGiovett®USL\.GOV;  and  OMB  review: 
Mr.  Jefferson  Hill,  Office  of  Informijtion 
And  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002.  NEOB, 
Washington.  DC  20503,  telephone  (202) 
395-5871. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  activity  involved 
with  this  program  is  conducted 
pursuant  to  the  mandate  given  to  the 
United  States  Information  Agency  under 
tbe  terms  and  conditions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  22  U.S.C. 
2451. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Feder^  Register 
Notice  with  a  60-day  comment  period 
soliciting  initial  comments  on  this 
collection  was  published  on  March  23, 
1999,  vol.  64,  no.  55.  Public  reporting 
burden  for  this  collection  of  information 
(Paper  Work  Reduction  Project:  OMB 
No.  3116-xxxx)  is  estimated  to  average 
ten  (10)  minutes  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Responses 
are  voluntary  but  respondents  are 
requested  to  respond  one  time. 

Current  Actions:  This  information 
collection  has  been  submitted  to  OMB 
for  the  purpose  of  requesting  approval 
of  this  new  one-time  collection  through 
December  1999. 

Title:  USIA  Grantee/Customer  Survey. 

Form  Numbeifs):  N/A. 

Abstract:  In  support  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993,  USIA's  Grants 
Office  proposes  to  conduct  a  one-time 
survey  to  streamline  the  grants-making 
process  to  consistently  identify  ways  to 
effectively  and  efficiently  execute  grant 
awards  and  to  enhance  the  quality  of 
service  to  our  customers  in  developing 
futtire  workshops. 
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Proposed  Frequency  of  Responses: 
No.  oi  Respondents — 800 
Recordkeeping  Hours — .16 
Total  Annual  Burden — 80 

Dated:  May  12,  1999. 
Rose  Royal, 

Federal  Register  Liaison. 
[FR  Doc.  99-12452  Filed  &-17-99:  8:45  am] 
BUUNQ  CODE  KSO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Affiliations 
Program 

action:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  Bureau  of  Educational 
and  Cultiual  Affairs  in  the  United  States 
Information  Agency  announces  an  open 
competition  for  an  assistance  award 
program.  For  applicants'  information, 
on  October  1,  1999  the  Bureau  will 
become  part  of  the  U.S.  Department  of 
State  without  affecting  the  content  of 
this  announcement  or  the  nature  of  the 
program  described.  Accredited,  post- 
secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  international  partnerships 
whose  goals  will  strengthen,  through 
teaching,  scholarship,  and  professional 
outreach  from  the  partner  institutions, 
mutual  understanding  and  cooperation 
on  specified  themes  of  mutual  interest 
to  the  United  States  and  eligible  foreign 
institutions.  Eligible  fields  are  education 
or  educational  administration;  the 
social,  political,  economic,  or 
environmental  sciences;  law;  business; 
public  adminis&ation;  or 
communications.  Within  these  fields, 
themes  of  special  interest  are  described 
in  additional  detail  in  the  section  on 
"Country  Eligibility." 

In  general,  underlying  the  specific 
objectives  of  projects  funded  by  this 
program  should  be  the  goal  of  fostering 
freedom  and  democracy  through  a 
deepened  mutual  understanding  of 
fundamental  issues  and  practical 
applications  in  the  encouragement  of 
civil  society,  economic  growth  and 
prosperity,  environmental  cooperation, 
or  the  free  flow  of  information.  Creative, 
innovative  strategies  to  address  these 
underlying  concrans  in  the  pursuit  of 
clearly  defined  institutional  goals  are 
encouraged.  The  extension  of 
imderstanding  about  these  issues 
through  outreach  from  academic 
institutions  to  larger  commimities  of 
citizens  and  practitioners  is  also 
encouraged. 


The  Bureau  supports  institutional 
linkages  in  higher  education  through  the 
College  and  University  Affiliations 
Program,  for  which  this  Request  for 
Proposals  invites  applications  for 
funding  in  FY2000.  In  addition,  for  the 
New  Independent  States  of  the  former 
Soviet  Union,  the  N.I.S.  College  and 
University  Partnerships  Program 
Request  for  Proposals  will  be  issued 
separately  in  the  summer  of  1999  to 
invite  applications  for  funding  in 
FY2000.  For  further  information  about 
this  program  see  the  section  of  this 
Request  describing  eligibility  of  the 
N.I.S.  under  "Countiy  Eligibility." 

In  the  College  and  University 
Affiliations  Program,  partner 
institutions  may  pursue  specific 
institutional  goals  with  support  from  the 
Bureau  of  Educational  and  Cultural 
Affairs  through  exchanges  of  teachers, 
administrators  or,  in  limited 
circiunstances,  students  for  any 
appropriate  combination  of  teaching, 
consultation,  research,  and  outreach,  for 
periods  ranging  from  one  week  (for 
planning  visits)  to  an  academic  year. 
The  Bureau's  support  may  be  used  to 
defray  the  costs  of  the  exchange  visits  as 
well  as  the  costs  (up  to  a  maximum  of 
20  percent  of  the  total  grant)  of  their 
administration  at  any  partner 
institution,  including  administrative 
salaries  but  excluding  indirect  costs. 
Although  grants  will  be  issued  to 
eligible  U.S.  colleges  and  imiversities, 
adequate  provision  for  the 
administrative  costs  of  the  project  at  all 
partner  institutions  is  encouraged. 
Administrative  salaries  may  include 
salary  support  for  project  directors  and 
administrative  assistants  within  the  20 
percent  maximimi  that  may  be  allocated 
to  administrative  costs,  but  the  Bureau 
will  not  fund  salaries,  stipends,  or 
honoraria  for  program  participants.  (See 
sections  of  this  dociunent  on  "U.S. 
Partner  and  Participant  Eligibility"  and 
"Foreign  Partner  and  Participant 
Eligibility"  for  details.)  The  costs  of 
exchange  visits  of  foreign  students  and 
U.S.  graduate  student  teaching  or 
research  assistants  who  are  working 
imder  the  supervision  of  a  faculty 
participant  or  project  director  toward 
the  achievement  of  project  objectives  are 
eligible  for  support.  Other  students  may 
participate  in  the  project,  but  not  with 
the  Bureau's  support  for  the  costs  of 
their  visits.  With  the  Bureau's  support, 
institutions  may  reinforce  the  activities 
of  exchange  participants  through  the 
establishment  and  maintenance  of 
Internet  and/or  electronic  mail 
communication  facilities  as  well  as 
through  interactive  technology  or  non- 
technology-based  distance-learning 


programs.  Applicants  may  propose 
other  project  activities  not  specifically 
anticipated  in  this  solicitation  if  the 
activities  reinforce  exchange  activities 
and  their  impact. 

Proposals  must  be  submitted  by  the 
U.S.  institutional  partner  and  must 
include  a  letter  of  commitment  bom  the 
foreign  partner(s).  While  the  benefits  of 
the  project  to  each  of  the  participating 
institutions  may  differ  significanUy  in 
nature  and  scope,  proposals  should 
outiine  well-reasoned  strategies  leading 
to  specific,  demonstrable  changes  (for 
example,  new  courses,  new  research  or 
teaching  capacities  or  methodologies, 
new  programs  or  revised  curricula)  that 
are  anticipated  for  each  participating 
department  or  for  the  institution  as  a 
whole  as  a  result  of  the  project. 
Proposals  to  pursue  a  limited  number  of 
related  thematic  objectives  at  each 
institution  are  encouraged  over 
proposals  whose  thematic  goals  within 
each  institution  are  unrelated.  The 
strategy  for  achieving  project  goals  may 
include  exchange  visits  in  either  or  both 
directions,  but  no  single  formula  is 
anticipated  for  the  duration,  sequence, 
or  number  of  these  visits.  However, 
visits  of  one  semester  or  more  for 
participants  frtim  at  least  one  of  the 
institutional  partners  are  encoiu'aged. 
Although  strong  budgetary  and 
programmatic  emphasis  may  be  given  to 
visits  in  one  direction  over  another,  the 
benefits  of  these  visits  to  the  sending  as 
well  as  the  receiving  sides  should  be 
clearly  explained  in  terms  of  their 
contributions  to  the  departmental  or 
institutional  objectives  which  the 
project  is  designed  to  achieve. 

In  addition  to  demonstrating  the 
capacity  of  each  participating  institution 
to  contribute  to  its  partaer(s),  proposals 
should  also  explain  how  this 
cooperation  will  enable  each  of  the 
institutions  to  address  its  own  needs. 

Accordingly,  applicants  are 
encouraged  to  describe  the  needs  as 
well  as  the  capabilities  of  each 
participating  department.  Effective 
proposals  will  explain  the  anticipated 
cooperation  in  ways  that  demonstrate 
that  the  institutions  proposed  for 
participation  in  the  partnership  clearly 
understand  one  another  and  are 
committed  to  support  one  another  in 
project  implementation.  If  the  proposed 
partnership  would  occur  within  the 
context  of  a  previous  or  on-going 
project,  the  proposal  should  explain 
how  the  request  for  Bureau  funding 
woidd  build  upon  the  pre-existing 
relationship  or  complement  concurrent 
projects  and  cooperation.  Projects  that 
direct  assistance  from  one  institution  to 
another  in  one  direction  only  are  not 
eligible  for  consideration. 
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The  commitment  of  all  partner 
institutions  to  the  proposed  project 
should  be  reflected  in  the  cOst-sharing 
which  they  offer  in  the  context  of  their 
resjpective  institutional  capacities. 

To  provide  adequate  time  to  meet 
institutional  goals,  the  program  awards 
grants  for  periods  of  approximately 
three  years  (36  months  to  40  months). 
The  maximum  award  in  the  FY2000 
competition  will  be  $150,000.  Requests 
for  amoimts  smaller  than  the  minriTniim 
are  eUgible.  Grants  awarded  to 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Grants  are  subject  to 
the  availabihty  of  funds  for  Fiscal  Year 
2000. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  .  .  .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Within  this  authority,  the  College  and 
University  Affiliations  Program  operates 
in  cooperation  with  the  Fulbright  Senior 
Scholar  Program;  current  and  former 
participants  in  the  Fulbright  Senior 
Scholar  Program  are  encouraged, 
together  with  other  college  and 
university  teachers  with  knowledge  of 
educational  institutions  in  other 
coimtries,  to  consider  how  to  build  on 
this  knowledge  with  support  from  the 
Bureau  through  the  College  and 
University  AffiUations  Program. 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  solicitation  package  for 
this  RFP,  which  can  be  obtained  by 
following  the  instructions  given  in  the 
section  below  entitled  "For  Fiuther 
Information."  The  "Project  Objectives, 
Goals,  and  Implementation"  (hereafter, 
POGI)  and  the  "Project  Specific 
Instructions  (hereafter,  PSI),  which 
contain  additional  guidelines,  are 
included  in  the  Solicitation  Package. 
Proposals  that  do  not  follow  RFP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 


excluded  from  consideration  due  to 
technical  ineligibility. 

Announcement  Title  and  Number:  All 
communications  with  the  B\u«au 
concerning  this  annoimcement  should 
refer  to  the  College  and  University 
Affiliations  Program  and  reference 
number  E/ASU-00-01. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  Bureau  of 
Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Monday, 
November  15, 1999.  Faxed  dociunents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  Monday, 
November  15, 1999  but  received  on  a 
later  date.  It  is  the  responsibiUty  of  each 
applicant  to  ensure  compUance  with  the 
deadline. 

Approximate  program  dates:  Grant 
activities  should  begin  on  or  about  May 
1,2000. 

Program  Duration:  May  1,  2000-April 
30,  2003  (or  until  September  30,  2003). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Academic  Programs;  Advising, 
Teaching,  and  Specialized  Programs 
Division;  College  and  University 
Affihations  Program  (CUAP),  (E/ASU), 
Room  349,  U.S.  Information  Agency, 
301  4th  Street,  SW  ,  Washington,  DC 
20547,  phone:  (202)  619-5289,  fax:  (202) 
401-1433.  Send  a  message  via'Intemet 
to:  affiliat@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  includes  more  detailed  award 
criteria;  all  application  forms;  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://e.usia.gov/education/r^s.  Please 
read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Demand  System," 
which  is  accessed  by  calling  202/401- 
7616.  The  "Table  of  Contents"  of 
available  dociunents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Please  specify  "College  and 
University  Affiliations  Program  Officer" 
on  all  inquiries  and  correspondence. 
Prospective  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  College  and  University 
AfBliations  Program  staff  or  submitting 
their  proposals.  Once  the  RFP  deadline 
has  passed.  Agency  stafi  may  not 


discuss  this  competition  in  any  way 
with  applicants  imtil  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  appUcation,  including  the 
documents  specified  under  Tabs  A 
through  I  in  the  "Project  Objectives, 
Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package, 
should  be  sent  to:  U.S.  Information 
Agency  (until  October  1, 1999)  or  U.S. 
Department  of  State  (effective  October  1, 
1999)  Ref:  E/ASU-00-01,  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Grants  Management,  E/XE,  Room  326, 
301  4th  St.,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  U.S. 
Embassies  overseas  for  their  review, 
with  the  goal  of  reducing  the  time 
needed  to  make  the  comments  of 
overseas  posts  available  in  the  Bureau's 
grant  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  projects  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  pohtical,  social, 
and  cultxual  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrjing  out 
programs  of  educational  and  cultiual 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Biu^au  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Proposals  should  account  for 
advancement  of  this  goal,  in  their 
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program  contents,  to  the  full  extent 
deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees 
being  reqmred  to  ret\im  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  reqvures  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calcidating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

EligibiUty 

U.S.  Partner  and  Participant 
Eligibility:  In  the  United  States, 
participation  in  the  program  is  open  to 
accredited  two-  and  four-year  colleges 
and  universities,  including  graduate 
schools.  Applications  from  community 
colleges,  minority-serving  institutions, 
undergraduate  liberal  arts  colleges, 
research  universities,  and  combinations 
of  these  types  of  institutions  are  eligible. 
Applications  from  consortia  of  U.S. 
colleges  and  universities  are  eligible. 
Secondary  U.S.  partners  may  include 
non-governmental  organizations  as  well 
as  non-profit  service  and  professional 
organizations.  The  lead  U.S. 
organization  in  the  consortiimi  is 
responsible  for  submitting  the 
application.  Each  application  from  a 
consortium  must  dociunent  the  lead 
organization's  authority  to  represent  the 
consortium.  With  the  exception  of 
outside  evaluators  on  contract  with  the 
U.S.  institution,  participants 
representing  the  U.S.  institution  who 
are  traveling  under  the  Bureau's  grant 
funds  must  be  teachers,  graduate 
student  teaching  or  research  assistants, 
or  administrators  from  the  participating 
institution(s).  Participants  representing 
the  U.S.  institution  must  be  U.S. 
citizens.  Graduate  student  teaching  or 
research  assistants  are  eligible  for 
Bureau-funded  participation  in  this 
program  only  if  they  are  working  under 
the  direction  of  a  faculty  participant  or 


project  director  on  the  achievement  of 
project  objectives. 

Foreign  Partner  and  Participant 
Eligibility:  In  other  countries, 
participation  is  open  to  recognized, 
degree-granting  institutions  of  post- 
secondary  education,  which  may 
include  established,  internationally 
recognized  independent  research 
institutes.  Secondary  foreign  partners 
may  include  relevant  governmental  and 
non-governmental  organizations,  as  well 
as  non-profit  service  and  professional 
organizations.  Participants  representing 
the  foreign  institutions  must  be 
teachers,  administrators,  or  student 
teaching  or  research  assistants  who  are 
working  under  the  supervision  of  a 
faculty  participant  or  project  director  on 
the  achievement  of  project  objectives. 
Participants  must  be  citizens,  nationals, 
or  permanent  residents  of  the  coimtry  of 
the  foreign  partner  and  must  be 
qualified  to  hold  a  valid  passport  and  a 
U.S.  J-1  visa. 

Country  Eligibility:  To  increase  the 
chances  thit  competitive  proposals  can 
be  funded,  the  number  of  eligible 
co\mtries  and  locations  is  limited. 
However,  country  eligibility  is  expected 
to  rotate  within  most  of  the  following 
seven  world  regions  according  to  a 
three-year  cycle  as  outlined  below. 
Countries  may  be  added  to  the  countries 
listed  for  FY2001  and  FY2002;  countries 
listed  as  anticipated  for  eligibility  are 
expected  to  be  eligible  in  the  year(s)  for 
which  they  are  listed.  Separate  Requests 
for  Proposals  will  be  issued  in  the 
spring  of  2000  for  FY2001  and  in  the 
spring  of  2001  for  FY2002. 

(1)  Sub-Saharan  Africa:  Proposals  are 
encouraged  that  will  facilitate  the 
development  of  programs  in  African 
educational  institutions  in  collaboration 
with  the  private  sector  to  encourage 
economic  development,  with  the  public 
sector  to  increase  the  effectiveness  of 
democratic  institutions,  or  with  non- 
government institutions  to  improve  the 
quality  of  conununity  life. 

Eligible  For  FY2000:  Botswana. 
Kenya,  Malawi,  Nigeria,  and  21ambia;  in 
addition,  trilateral  configurations 
involving  a  coUege  or  university  in  the 
United  States  and  a  counterpart 
institution  in  South  Africa  with  an 
institution  in  any  other  country  of  sub- 
Saharan  Africa  are  also  eligible.  These 
proposals  should  clearly  demonstrate 
imderstanding  of  both  African 
institutions  and  provide  benefits  to  all 
three  institutional  partners. 

Anticipated  Eligibility  for  FY2001: 
Cote  D'lvoire,  Senegal,  and  South 
Africa.  Subjects  to  be  determined. 

Anticipated  Eligibility  for  FY2002: 
Mozambique,  Namibia,  Nigeria, 


Tanzania,  Uganda,  and  Zimbabwe. 
Subjects  to  be  determined. 

(2)  Western  Hemisphere:  Proposals 
are  especially  encouraged  which 
strengthen  judicial  reform,  economic 
reform,  or  educational  reform,  or  which 
address  current  issues  in 
communications  or  the  social  or 
environmental  sciences. 

Eligible  For  FY2000:  Bolivia, 
Colombia,  Dominican  Republic, 
Ecuador,  Haiti,  Panama,  Peru, 
Venezuela. 

Anticipated  Eligibility  for  FY2001: 
Argentina,  Barbados,  Brazil,  Chile, 
Jamaica,  Paraguay,  Trinidad  and 
Tobago,  Uruguay.  Subjects  to  be 
determined. 

Anticipated  Eligibility  for  FY2002: 
Costa  Rica,  El  Salvador,  Mexico, 
Guatemala,  Honduras,  Nicaragua,  and 
trilateral  projects  including  both  Canada 
and  Mexico.  Subjects  to  be  determined. 

(3)  East  Asia  and  the  Pacific: 
Proposals  for  projects  that  will  promote 
democracy,  strengthen  civil  society,  or 
help  to  create  more  transparent,  market- 
oriented  economies  are  encouraged. 

Eligible  for  FY2000:  Cambodia,  China, 
Indonesia,  Laos,  and  Vietnam. 

Anticipated  Eligibility  for  FY2001: 
Indonesia,  Malaysia,  Philippines,  and 
Thailand.  Subjects  to  be  determined. 

Anticipated  Eligibility  for  FY2002: 
China,  Korea,  Mongolia,  and  Taiwan. 
Subjects  to  be  determined. 

(4)  Europe:  Proposals  are  encouraged 
that  will  eqmp  universities  in  central 
and  Eastern  Europe  to  assist  with  the 
transitions  in  the  region  to  more  market- 
oriented  economies,  to  more  democratic 
political  life,  and  to  more  responsible 
and  accountable  administration  in  the 
public  sector. 

Eligible  for  FY20b0:  Hungary,  Former 
Yugoslav  Republic  of  Macedonia, 
Poland,  Romania,  and  Slovakia. 

Anticipated  Eligibility  for  FY2001: 
Albania,  Bosnia  and  Herzegovina, 
Croatia,  Slovenia,  and  Turkey.  Subjects 
to  be  determined. 

Anticipated  EligibiUty  for  FY2002: 
Bulgaria,  Czech  Republic,  Estonia, 
Latvia,  and  Lithuania.  Subjects  to  be 
determined. 

(5)  New  Independent  States  (former 
Soviet  Union):  No  eligibility  anticipated 
for  the  College  and  University 
Affiliations  Program  in  FY2000, 
FY2001,  or  FY2002.  Institutions 
Interested  in  partnerships  with 
institutions  of  higher  education  in 
countries  of  the  New  Independent  States 
of  the  former  Soviet  Union  should 
consult  a  separate  request  for  proposals 
that  will  be  annoimced  by  the  Office  of 
Academic  Programs  in  the  summer  of 
1999  for  the  N.I.S.  College  and 
University  Partnerships  Program,  which 
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focuses  specifically  on  the  N.I.S.  For 
information  about  this  program,  contact 
the  Office  of  Academic  Programs; 
Advising,  Teaching,  and  Specialized 
Programs  Division  (NISCUPP),  (E/ASU), 
Room  349,  U.S.  hiformation  Agency, 
301  4th  Street,  S.W.,  Washington,  D.C. 
20547,  phone:  (202)  619-5289,  fax:  (202) 
401-1433. 

(6)  North  Africa  and  the  Middle  East: 
Projects  are  encouraged  which 
strengthen  civil  society,  or  which 
develop  a  more  effective  and  more 
transparent  public  sector. 

Eligible  for  FY2000:  Israel,  Jordan, 
Lebanon,  and  Oman. 

Anticipated  EligibiUty  for  FY2001: 
Israel,  Jordan,  and  Morocco.  Subjects  to 
be  determined. 

Anticipated  Eligibility  for  FY2002: 
Bahrain,  Lebanon,  and  Tunisia.  Subjects 
to  be  determined. 

(7)  South  Asia:  Proposals  for  projects 
that  will  help  to  develop  good 
governance  and  strengthen  educational 
and  economic  institutions  in  the  region 
are  encouraged. 

Eligible  for  FY2000:  hidia,  Pakistan, 
and  Bangladesh. 

Anticipated  Eligibility  for  FY2001: 
India,  Nepal,  and  Sri  Lanka.  Subjects  to 
be  determined. 

Anticipated  Eligibility  for  FY2002: 
Countries  and  subjects  to  be 
determined. 

Inehgibility:  A  proposal  may  be 
deemed  teclmicedly  ineligible  if: 

(1)  it  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Solicitation  Package; 

(2)  It  is  not  received  by  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineUgible; 

(5)  The  foreign  country  or  geographic 
location  is  ineligible; 

(6)  It  involves  a  request  to  fund 
exchanges  between  the  United  States 
and  more  than  one  country,  with  the 
exception  of  the  trilateral  partnerships 
between  the  United  States,  South  Africa, 
and  two  sub-Saharan  African 
institutions  as  specified  previously  (see 
the  previous  section  on  eligible 
countries/locations  for  details); 

(7)  The  amoimt  requested  from  the 
Bureau  exceeds  $150,000; 

(8)  The  amount  requested  from  the 
Bureau  includes  funding  for  salaries  or 
honoraria  for  program  participants  in 
compensation  for  teaching  or  other 
program  activities; 

(9)  The  amount  requested  from  the 
Biu^au  includes  funding  for  stipends  of 
student  participants; 

(10)  Tne  amount  requested  from  the 
Bureau  includes  funding  for  the  travel 
or  per  diem  costs  of  student  participants 


with  the  exception  of  those  foreign 
students  and  U.S.  graduate  student 
teaching  assistants  who  are  working 
-under  the  direct  supervision  of  a  &culty 
member  on  the  achievement  of  project 
objectives; 

(11)  The  proposal  is  for  assistance  to 
be  directed  from  one  institution  to 
another  in  one  direction  only. 

Review  Procen 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  inel^ble  if  they  do  not  fully 
adhere  to  the  gmdelines  stated  herein 
and  in  the  Solicitation  Package. 

All  eligible  proposals  wiUbe 
forwarded  to  independent  reviewers 
and  to  Bureau  and  U.S.  Embassy  officers 
for  advisory  review. 

The  independent  reviewers,  who  will 
be  professional,  scholarly,  or 
educational  experts  with  appropriate 
regional  and  thematic  knowledge,  will 
provide  recommendations  and 
assessments  for  consideration  by  The 
Bureau.  The  Bureau  will  consider  for 
funding  only  those  proposals  which  are 
recommended  for  further  consideration 
by  the  independent  reviewers. 

Proposals  will  also  be  reviewed  by 
Bureau  officers  as  well  as  by  other  State 
Department  officers  in  Washington,  D.C. 
and  overseas.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Advisor  or  by  other  officers  of  the  U.S. 
Department  of  State.  Funding  decisions 
will  be  made  at  the  discretion  of  the 
Assistant  Secretary  of  State  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  will  reside  with  a  contracts 
officer  with  competency  for  Bureau 
programs. 

Review  Criteria 

Independent  reviewers  and  State 
Department  officers  in  Washington, 
D.C.,  and  overseas  will  use  the  criteria 
below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighted. 

(1)  Quality  and  Clarity  of  Program 
Objectives:  Proposed  programs  should 
outline  clearly  formulated  objectives  for 
each  participating  institution  that  will 
also  contribute  to  freedom  and 
democracy  through  a  deepened  mutual 
understanding  of  fundamental  issues 
and  practical  appfications  in  the  themes 
eligible  for  consideration  in  this 
competition. 

(2)  Creativity  and  Feasibility  of 
Program  Plan:  Implementation  plans  for 


proposed  programs  should  demonstrate 
the  feasibility  of  achieving  program 
objectives  during  a  three-year  period  by 
utilizing  and  reinforcing  exchange 
mechanisms  realistically  and  with 
creativity. 

(3)  Impact  of  Program  Objectives: 
Proposal  objectives  should  have 
sustainable  consequences  for  the 
participating  institutions  and  the 
societies  and  communities  which  these 
institutions  serve. 

(4)  Cost-efiectiveness:  Administrative 
costs  should  be  reasonable  and 
appropriate  with  cost-sharing  provided 
by  all  participating  institutions  within 
the  context  of  their  respective  capacities 
and  as  a  reflection  of  their  commitment 
to  cooperation  with  one  another  in 
pursuing  project  objectives. 

(5)  Project  Evaluation:  Proposals 
should  include  a  plan  and  methodology 
for  evaluating  the  project's  degree  of 
success  in  meeting  program  objectives. 
The  plan  should  include  an  updated 
assessment  of  the  current  status  of  each 
department  at  the  time  of  program 
inception;  on-going  formative 
evaluation  to  allow  for  prompt 
corrective  action;  and  summative 
evaluation  of  the  degree  of  achievement 
of  project  objectives  together  with 
recommendations  for  further  activities 
and  projects  to  build  upon  project 
achievements. 

(6)  Institutional  Conmiitment  to 
Cooperation:  Proposals  should 
demonstrate  significant  understanding 
at  each  institution  of  its  own  needs  and 
capacities  and  of  the  needs  and 
capacities  of  its  proposed  partner(s), 
together  with  a  strong  commitment, 
during  and  after  the  period  of  grant 
activity,  to  cooperate  with  one  another 
in  the  mutual  pursuit  of  institutional 
objectives. 

(7)  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
outlining  relevant  aspects  of  the 
institutional  profile  of  each 
participating  institution  together  with 
the  relevancy  of  issues  of  diversity  to 
program  objectives  and  implementation. 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  or  State 
Department  representative.  Explanatory 
information  provided  by  the  USIA  or 
the  Department  of  State  that  contradicts 
pubUshed  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 


27040 


Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18,  1999 /Notices 


be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procediues. 


Dated:  May  10, 1999. 
Judith  S.  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[FR  Doc.  99-12453  Filed  5-17-99;  8:45  am] 
BILLING  CODE  S230-01-M 
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Federal  Register 

Vol.  64,  No.  95 

Tuesday,  May  18,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  the  issue. 


CENTRAL  INTELUGENCE  AGENCY 
32  CFR  Part  1903 

Security  Protective  Service 

Correction 

In  rule  document  98-22354, 
beginning  on  page  44785  in  the  issue  of 
Friday,  August  21, 1998,  make  the 
following  correction: 

§1903.4    [Corrected] 

On  page  44786,  in  the  third  column, 
in  §  1903.4{a)(3)(ii),  in  the  first  Una,  the 


paragraph  designation  "(iii)"  should 
read  "(ii)". 

[FR  Doc.  C8-22354  Filed  5-17-99;  8:45  am] 
BUJJNGCOOE  150S-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  As-Built  ExhIbH  A,  F,  and  G 
and  Soliciting  Comments,  Motions  to 
intervene,  and  Protests 

Correction 

In  notice  document  99-11765, 
beginning  on  page  25316  in  the  issue  of 
Tuesday,  May  11, 1999,  make  the 
following  correction: 

On  page  25316,  in  the  second  column, 
in  paragraph  b.  Project  No:,  "5876-038" 
should  read  "5867-038". 
(FR  Doc.  C9-11765  Filed  5-17-99;  8:45  am] 
BtLUNG  CODE  1S06-01-O 


nucilEar  regulatory 
commission 

10  CFR  Part  9 

RIN  3150-AB94 

Government  In  the  Sunslilne  Act 
Regulations 

Correction 

In  rule  document  99-11669  beginning 
on  page  24936  in  the  issue  of  Monday, 
May  10, 1999,  make  the  following 
correction: 

On  page  24936,  in  the  third  column, 
imder  DATES,  in  the  last  line  "Jime  1, 
1999"  should  read  "July  1, 1999". 
{FR  Doc.  C9-11669  Filisd  5-17-99;  8:45  am] 
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Advisory  Council  on 
Historic  Preservation 

36  CFR  Part  800 
Protection  of  Historic  Properties; 
Recommended  Approach  for  Consultation 
on  Recovery  of  Significant  Information 
From  Archaeological  Sites;  Final  Rule 
and  Notice 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 
RIN  3010-AA04 

Protection  of  Historic  Properties 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Final  rule;  revision  of  current 

regulations. 

summary:  The  Advisory  Council  on 
Historic  Preservation  is  publishing  its 
final  rule,  replacing  the  previous 
regiilations  in  order  to  implement  the 
1992  amendments  to  the  National 
Historic  Preservation  Act  (NHPA)  and  to 
improve  and  streamline  the  regulations 
in  accordance  with  the  Administration's 
reinventing  government  initiatives  and 
public  comment.  The  final  rule  modifies 
the  process  by  which  Federal  agencies 
consider  the  efi^ects  of  their 
imdertakings  on  historic  properties  and 
provide  the  Coimcil  with  a  reasonable 
opportunity  to  comment  with  regard  to 
such  undertakings,  as  required  by 
section  106  of  the  NHPA.  The  Council 
has  sought  to  better  balance  the  interests 
and  concerns  of  various  users  of  the 
Section  106  process,  including  Federal 
agencies.  State  Historic  Preservation 
Officers  (SHPOs),  Tribal  Historic 
Preservation  Officer  (THPOs),  Native 
Americans  and  Native  Hawaiians, 
industry  and  the  public.  After  engaging 
in  extensive  consultation  through  more 
than  four  years,  the  Council  has 
developed  this  final  rule. 

DATES:  This  final  rule  is  effective  June 
17, 1999. 

FOR  FURTHER  INFORMATKNt  COtfTACT:  If 
you  have  questions  about  the 
reg\dations,  please  call  Frances  Gilmore 
or  Paulette  Washington  at  the 
regulations  hotline  (202)  606-8508,  or  e- 
mail  us  at  regs@achp.gov.  When  calling 
or  sending  e-mail,  please  state  your 
name,  affiliation  and  nature  of  your 
question,  so  your  call  or  e-mail  can  then 
be  routed  to  the  correct  staff  person. 
Information  materials  about  the  new 
regulations  will  be  posted  on  our  web 
site  (http://www.achp.gov)  as  they  are 
developed. 

SUPPLEMENTARY  INFORMATION:  The 
information  that  follows  has  been 
divided  into  eight  sections.  The  first  one 
provides  background  information 
introducing  the  agency  and 
s\unmarizing  the  history  of  the 
rulemaking  process.  The  second  section 
provides  a  general  summary  of  the 
comments  received  in  response  to  the 
September  1996  notice  of  proposed 
rulemaking.  The  third  section 


summarizes  consultations  that  took 
place  with  Native  Americans.  Such 
summary  is  included  in  the  preamble  of 
these  regulations  to  reflect  the  fact  that 
regulations  incorporate  the  1992 
amendments  to  the  NHPA  which  had  a 
large  impact  on  the  role  of  Native 
Americans  on  the  section  106  process. 

The  September  1996  notice  of 
proposed  rulemaking  highlighted  six 
issues  on  which  the  Council  particularly 
wanted  to  received  comments.  The 
fourth  section  summarizes  those 
comments,  and  generally  reflects  the 
Council  reaction  to  them.  The  fifth 
section  relates,  section  by  section,  the 
Council's  response  in  these  new 
regulations  to  the  comments  received. 
The  sixth  section  highlights  the  major 
changes  to  the  section  106  process  that 
these  new  regulations  implement.  The 
seventh  section  provides  a  description 
of  the  meaning  and  intent  behind 
specific  sections  of  the  new  regulations. 
Finally,  the  eight  section  provides  the 
impact  analysis  section,  which 
addresses  various  legal  requirements, 
including  the  Regulatory  Flexibility  Act, 
the  Paperwork  Reduction  Act,  the 
National  Environmental  Policy  Act,  the 
Unfunded  Mandates  Act,  the 
Congressional  Review  Act  and  various 
relevant  Executive  Orders. 

I.  Background 

The  Advisory  Council  on  Historic 
Preservation  (Coimcil)  is  the  major 
policy  advisor  to  the  Government  in  the 
field  of  historic  preservation.  Twenty 
members  make  up  the  Council.  The 
President  appoints  four  members  of  the 
general  public,  one  Native  American  or 
Native  Hawaiian,  four  historic 
preservation  experts,  and  one  governor 
and  one  mayor.  The  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture,  four  other  Federal  agency 
heads  designated  by  the  President,  the 
Architect  of  the  Capitol,  the  chairman  of 
the  National  Trust  for  Historic 
Preservation  and  the  president  of  the 
National  Conference  of  State  liistoric 
Preservation  Officers  complete  the 
membership.  The  diverse  make-up  of 
the  Coimcil  provided  a  broad  base  of 
experience  and  viewpoints  from  which 
the  Council  drew  in  developing  these 
regulations. 

These  sections  set  forth  the  revised 
section  106  process.  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended,  16  U.S.C.  470f 
(NHPA),  requires  Federal  agencies  to 
take  into  account  the  effect  of  their 
undertakings  on  properties  included  in 
or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  and  to  afford 
the  Council  a  reasonable  opportunity  to 
comment  on  such  undertakings. 


hi  October,  1992,  Pub.  L.  102-575 
amended  the  NHPA  and  affected  the 
way  section  106  review  is  carried  out. 
The  Council  thereafter  began  its  efforts 
to  amend  its  regulations  accordingly. 
Additionally,  as  part  of  the 
Administration's  National  Performance 
Review  and  overall  streamlining  efforts, 
the  Council  undertook  a  review  of  its 
regulatory  process  to  identify  potential 
changes  tiiat  could  improve  the 
operation  of  the  section  106  process  an 
conform  it  to  the  principles  of  the 
Administration.  The  Council 
commenced  an  information-gathering 
effort  to  assess  the  existing  section  106 
process  and  to  identify  desirable 
changes. 

As  a  part  of  these  efforts,  the  Council 
sent  a  questionnaire  to  1,200  users  of 
the  Section  106  process,  including 
Federal  agencies,  State  Historic 
Preservation  Officers  (SHPOs),  State  and 
local  governments,  applicants  for 
Federal  assistance,  Indian  tribes, 
preservation  groups,  contractors 
involved  in  the  process,  and  members  of 
the  public.  The  questionnaires  sought 
opinions  on  the  existing  regulatory 
process  and  ideas  for  enhancing  the 
process.  The  Council  received  over  400 
responses.  After  analyzing  the  responses 
and  holding  several  meetings  with 
Federal  Preservation  Officers  and 
SHPOs,  the  Council  staff  presented  its 
preliminary  findings  to  a  special  Task 
Force  comprised  of  Council  members 
representing  the  Department  of 
Transportation,  the  National  Conference 
of  State  Historic  Preservation  Officers, 
the  National  Trust  of  Historic 
Preservation,  the  Council's  Native 
American  representative,  an  expert 
member  and  the  chairman.  The  Council 
member  representing  the  Department  of 
the  Interior  was  later  added  to  the  Task 
Force.  This  diverse,  special  Council 
member  Task  Force  worked  closely  with 
the  Council  staff,  reviewing  comments 
and  numerous  drafts  of  the  regulations. 

The  Task  Force  adopted  the  following 
principles  and  attempted  to  craft 
regulations  to  reflect  them:  (1)  Federal 
agencies  and  SHPOs  should  be  given 
greater  authority  to  conclude  Section 
106  review;  (2)  the  Council  should 
spend  more  time  monitoring  program 
trends  and  overall  performance  of 
Federal  agencies  and  SHPOs,  and  less 
time  reviewing  individual  cases  or 
participating  in  case-specific 
consultation;  (3)  Section  106  review 
requirements  should  be  integrated  with 
environmental  reviews  required  by 
other  statutes;  (4)  Section  106 
enforcement  efforts  should  be  increased, 
and  specific  remedies  should  be 
provided  for  failure  to  comply;  and  (5) 
the  public  should  be  granted  expanded 
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opportunities  for  involvement  in  the 
Section  106  process.  These  principles 
have  guided  the  regulatory  reform  effort. 

The  Coimcil  drafted  proposed 
regulations,  seeking  to  meet  the  stated 
findings  and  objectives  adopted  by  the 
Task  Force.  On  October  3, 1994,  the 
Coimcil  published  those  draft  proposed 
regulations  on  the  Federal  Regifller  and 
sought  public  comment,  on  a  notice  of 
proposed  rulemaking  (59  FR  50396). 
The  notice  provided  for  a  60  day  public 
comment  period,  and  a  30  day  extension 
of  that  period  for  Indian  tribes  who 
requested  it.  The  Council  received 
approximately  370  comments  on  the 
October  1994  proposal.  Generally, 
commenters  supported  the  overall  goals 
and  direction  adopted  by  the  Task 
Force,  but  foimd  liiat  the  proposed 
regulations  failed  to  implement  the 
stated  goals.  Particularly,  many 
commenters  disagreed  with  the  role  of 
the  Coimcil  as  arbiter  of  disputes  over 
application  of  the  regulations,  the 
public  appeals  process,  and  provisions 
dealing  with  enforcement. 

At  a  Council  membership  meeting  in 
February,  1995,  the  Council  decided  to 
continue  its  dialogue  with  major  user 
groups  of  the  section  106  process  in  an 
effort  to  resolve  these  concerns.  The 
Council  membership  also  reaffirmed  the 
objective  of  reducing  regulatory  burdens 
on  Federal  agencies  and  SHPOs  and 
focusing  the  review  process  on 
important  historic  preservation  issues. 
The  Council  solicited  the  views  of  users 
of  the  Section  106  process  once  again  by 
convening  separate  focus  groups  with 
local  governments,  industry 
representatives.  Native  Americans  and 
Federal  agency  officials  in  early  1995. 
As  a  result  of  these  meetings,  and  after 
considering  the  views  of  commenters, 
the  Coimcil  drafted  a  substantially 
revised  proposal  and  circulated  the  draft 
informally  in  July,  1995  to  those  who 
had  commented  on  the  October,  1994, 
notice  of  proposed  rulemaking.  The 
Council  received  approximately  80 
comments  on  the  informally  distributed 
draft.  Generally,  the  commenters  found 
the  July,  1995,  draft  to  be  an 
improvement  on  the  October,  1994, 
proposal.  Again,  however,  Federal 
agencies  noted  that  the  Council  did  not 
go  tea  enough  in  removing  itself  from 
routine  cases  and  in  bringing  finality  to 
the  process.  Federal  agencies  also 
remained  concerned  that  the  public 
participation  provisions  were  too  open- 
ended  and  inadequately  defined  the 
roles  and  rights  of  participants  in  the 
process.  Federal  agencies  also 
considered  the  National  Environmental 
Policy  Act  (NEPA)  integration  section  to 
be  a  step  forward,  but  submitted  that  its 
substitution  provisions  should  be 


extended  to  environmental  assessments 
as  well  as  environmental  impact 
statements  and,  overall,  could  provide 
better  integration  of  NHPA  and  NEPA. 
In  contrast,  the  majority  of  SHPOs  did 
not  want  the  Council  to  remove  itself 
further  bom  the  Section  106  process 
and  did  not  want  the  NEPA  integration 
section  to  be  extended  to  environmental 
assessments.  The  National  Conference 
of  State  Historic  Preservation  Officers, 
as  well  as  many  of  its  member  SHPOs, 
supported  the  public  participation 
process  as  set  forth  in  the  July,  1995, 
draft,  but  sought  clarification  on  the 
roles  and  responsibilities  of  Federal 
agencies  under  section  106.  Although 
industry  commenters  deemed  the  July, 
1995,  draft  a  vast  improvement  over  the 
1994  proposal,  they  remained 
concerned  with  the  appeals  procedures 
and  found  the  process  too  burdensome. 
Industry  also  remained  concerned  about 
the  pubUc  participation  provisions. 

In  accordance  with  the  general 
approach  described  above,  after 
reviewing  the  comments  on  the  October, 
1994,  proposal,  and  in  response  to 
agency  downsizing  and  restructuring, 
the  Council  substantially  changed  its 
proposal.  The  new  proposed  regulations 
were  published  on  the  Federal  Register 
on  a  second  notice  of  proposed 
rulemaking  on  September  13, 1996  (61 
FR  48580).  Again,  the  notice  provided 
for  a  60  day  pubUc  comment  period, 
and  a  30  day  extension  of  that  period  for 
Indian  tribes  who  requested  it.  The 
notice  highlighted  six  specific  issues  to 
focus  commenters'  review  on  what  the 
Council  believed  to  be  the  most  critical 
issues  of  concern.  The  six  issues  were: 
public  participation,  local  government 
involvement,  Council  review  of  agency 
findings,  time  frames,  and  alternate 
procedures.  The  Council  received  221 
comments.  Most  commenters  focused 
on  the  six  issues  listed  above.  A 
summary  of  the  comment  received  in 
response  to  the  September,  1996,  notice 
is  presented  bplow,  under  its  own 
section  (See  Section  II  of  the  preamble, 
below). 

On  November  12, 1996, 
reauthorization  legislation  for  the 
Council  was  signed  into  law.  It  directed 
the  Council,  within  18  months,  to 
submit  a  report  to  Congress  containing 
an  analysis  of  alternatives  for  modifying 
the  regiilatory  process  under  Section 
106  and  section  110(f)  of  the  NHPA,  and 
"alternatives  for  future  promulgation 
and  oversight  of  regulations  for 
implementation  of  Section  106  of  the 
(NHPA)."  The  report  was  submitted  to 
Congress  in  May,  1998.  In  summary,  the 
report  concluded  that  the  basic 
implementation  of  the  Section  106 
process  was  sound,  though  it  certainly 


merited  continuing  improvement.  It  also 
stated  that  some  improvements  sought 
in  the  rulemaking  process  should  result 
in  more  thoughtftil  and  efficient 
decisionmaking  and  better  protection  of 
significant  historic  properties.  It  noted 
that  only  a  small  number  of  the 
thousands  of  projects  and  programs 
considered  under  the  Section  106 
process  each  year  were  problematic  or 
controversial,  and  that  Uiose  should 
continue  to  receive  an  appropriate  level 
of  attention  and  public  debate  even 
while  the  Council  worked  to  improve 
the  planning  and  review  process  to 
forestall  or  minimize  potential  disputes 
of  this  nature  that  could  arise  in  the 
future.  The  Council  also  reaffirmed  its 
commitment  to  ensuring  that  it  would 
continue  to  develop  program  and 
operational  enhancements  that  promote 
the  effectiveness,  consistency,  and 
coordination  of  other  public  policies 
and  programs  with  the  purposes 
Congress  articulated  in  the  NHPA. 

Through  the  process  of  considering 
public  comments,  the  Council 
formulated  a  draft  regulation  on  June  5, 
1997.  Dining  August  and  September  of 
1997,  the  Council  conducted 
consultations  with  Indian  tribes 
regarding  the  June,  1997,  draft 
regulations.  These  special  consultations 
were  held  to  respond  to  tribal  concerns 
about  prior  insufficient  consultation,  to 
meet  Administration  directives 
regarding  govemment-to-govemment 
consultation  with  Indian  tribes  and  to 
recognize  the  special  role  given  Indian 
tribes  in  the  1991  NHPA  amendments. 
A  summary  of  these  consultations  is 
provided  under  Section  II,  below. 

After  further,  careful  consideration  of 
all  public  comments  and  the  results  of 
its  tribal  consultations,  the  Coimcil 
revised  the  June,  1997,  draft  regulations. 
On  October  24,  1997,  the  Council 
membership  approved  this  draft  of  the 
regulations.  On  November  20, 1997,  the 
Council  submitted  its  draft  regulations 
to  the  0MB  Office  of  Information  and 
Regulatory  Affairs  for  their  required 
review.  This  review  involved  numerous 
interagency  meetings  over  the  course  of 
15  months  and  resulted  in  certain 
changes  in  the  October,  1997,  draft  to 
meet  agency  concerns. 

At  its  business  meeting  on  February 
12, 1999,  the  Council  formally  adopted 
the  draft  of  the  regulations  resulting 
fi^m  the  0MB  review  process. 
Previously,  the  Council  Chairman  and 
the  Regulations  Task  Fjrce,  in  response 
to  concerns  raised  by  certain 
commenters,  carefully  considered 
whether  the  final  regulation  should  be 
published  once  more  for  public 
conunent.  They  determined  that  the 
changes  made  in  response  to  public 
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comment  and  interagency  review  did 
not  make  substantial  changes  in  tke 
section  106  process  as  presented  for 
public  comment  in  September,  1996, 
and  were  rather  the  Council's 
reasonable  response  to  and 
incorporation  of  suggested  refinements 
that  emerged  from  the  public  review 
process. 

After  the  Council's  Regulations  Task 
Force  adopted  final  technical  and 
editorial  changes  to  the  regulations,  and 
the  preamble  was  finalized,  this 
preamble  and  regulation  were  submitted 
to  the  0MB  for  final  review,  and  then 
to  the  Federal  Register  for  publication. 

n.  General  Summary  of  Comments 
From  the  September,  1996,  Notice  of 
Proposed  Rulemaking 

Following  is  a  summary  of  the  major 
issues  raised  in  the  comments  received 
in  response  to  the  notice  of  proposed 
rulemaking  in  September  1996.  These 
comments  led  to  the  drafting  of  the 
proposed  regulations  that  were  then 
handed  to  the  0MB  Office  of 
Information  and  Regulatory  Affairs  for 
their  required  review.  Note  that  the 
terms  "most"  or  "a  majority"  or  other 
like  phrases  on  the  paiticiUar  issue 
discussed.  Please  refer  to  Section  V  of 
this  preamble  for  a  discussion  on  the 
Coimcil's  response  to  the  comments 
received. 

A.  Federal  Agencies  (35  Comments, 
Including  Those  From  Field  Offices  and 
Regions) 

General 

A  majority  of  agencies  found  that  the 
regulations  proposed  on  the  September 
1996  notice  of  proposed  rulemaking 
("September  1996  draft ")  either 
streamlined  the  existing  regulatory 
process  or  were  an  improvement  over 
the  proposal  on  the  October  1994  notice 
of  proposed  rulemaking  ("October  1995 
draft").  Nevertheless,  almost  all 
suggested  further  changes. 

Council  Role 

Most  agencies  were  pleased  with  the 
general  approach  of  deferring  to  Federal 
agency-ShffO  decision  making.  Some 
felt  that  the  Coimcil  did  not  go  far 
enough  in  removing  itself  from  the 
process.  Others  did  not  see  the  value  in 
filing  Memoranda  of  Agreement  (MOAs) 
with  the  Council.  One  agency  expressed 
its  concern  that  the  deference  to  agency- 
SHPO  decision  making  would  create 
inconsistencies  and  delays  and  would 
leave  SHPOs  subject  to  political 
pressure. 

In  addressing  the  Council's  role  in  the 
106  process,  some  agencies  recognized 
and  supported  the  Coiuicil's  right  to 


intervene  in  a  case  on  its  own  initiative, 
while  others  opposed  this  provision. 
Specifically,  some  agencies  expressed 
problems  with  the  Coimcil's  right  to 
intervene  when  projects  involve  tribal 
lands  and  whenever  the  SHPO  fails  to 
respond  to  an  agency.  On  the  Council's 
role  in  agencies'  alternate  procedures, 
most  agencies  opined  that  the  Coimcil 
approval  should  not  be  required  for 
such  procedures,  although  one  agency 
found  this  role  for  the  Council  to  be 
appropriate.  Related  to  the  Coimcil's 
role,  a  number  of  agencies  objected  to 
the  appeals  process  as  set  forth  in  the 
provision  relating  to  the  Council  review 
of  section  106  compliance,  finding  that 
it  was  too  open-ended  and 
inappropriately  allowed  the  Council  to 
enter  the  process  after  decisions  had 
been  made.  Other  agencies  liked  that 
appeals  process,  while  one  agency 
found  it  too  restrictive.  A  few  agencies 
viewed  the  Council  as  exceeding  its 
authority  in  general  in  the  regulations. 

Public  Involvement 

The  issue  of  public  involvement  was 
one  of  concern  to  agencies.  Most 
agencies  found  that  there  were  too  many 
opportunities  for  the  public  to  become 
involved.  Specifically,  agencies  were 
concerned  that  the  public  could  protest 
late  in  the  process.  Some  agencies 
believed  that  existing  agency  procedures 
could  better  address  public 
involvement,  that  guidelines  on  the  goal 
of  public  involvement  would  be  more 
appropriate  than  regulations,  and  that 
public  involvement  requirements 
should  be  lessened  for  minor  projects. 
Agencies  also  expressed  concern  about 
the  description  of  various  participants 
in  the  process  and  their  corresponding 
rights  and  responsibilities.  Several 
agencies  also  took  issue  with  the 
requirement  that  agencies  consult  with 
traditional  cultural  authorities  because 
of  the  difficulty  in  identifying  them. 

NEPA  Coordination 

• 

Several  agencies  found  the  goal  of 
NEPA  coordination  beneficial,  but  did 
not  find  that  the  NEPA  coordination 
section  achieved  its  goal.  Agencies 
found  the  section  inconsistent  with 
NEPA,  particularly  where  agencies 
prepare  an  Environmental  Assessment 
(EA),  because  of  the  public  involvement 
and  documentation  requirements  in  the 
Council's  regulations.  Some  agencies 
found  the  section  helpful. 

Time  Frames 

The  issue  of  time  frames  for  the 
different  steps  of  the  106  process  was 
also  raised  by  agencies,  with  some 
suggesting  that  additional  time  frames 
were  needed  to  make  the  process  more 


efficient.  Other  agencies  found  the  time 
frames  appropriate  as  proposed.  One 
agency  objected  to  the  suspension  of  the 
process  where  the  Council  or  SHPO 
determines  there  is  inadequate 
documentation. 

Other  Issues 

Agencies  favorably  noted  the  new 
provisions  on  phased  compliance  and 
consideration  of  the  magnitude  of  the 
undertaking  and  nature  of  property  and 
effects.  Agencies  also  liked  the  section 
on  alternative  means  of  satisfying  106, 
but  some  noted  that  the  same  result 
could  be  achieved  through 
Programmatic  Agreements  (PAs). 
Agencies  also  expressed  concern  over 
the  requirements  that  agency  heads 
document  decisions  involving 
terminations,  finding  it  inappropriate  to 
elevate  such  decisions. 

B.  SHPOs  (45  Comments.  Including 
Those  From  Deputies  and  Staff) 

General 

Overall,  the  majority  of  SHPOs  were 
satisfied  with  the  direction  of  the 
proposed  regulations  or  believed  that 
the  Council  had  made  substantial 
progress  in  achieving  streamlined 
regulations. 

Council  Role 

An  overwhelming  concern  of  SHPOs 
was  the  proposal  that  the  Secretary  of 
the  Interior  decide  disputes  over 
consistency  of  agency  procedures  with 
section  106.  Almost  all  SHPOs  found 
that  the  Council  should  determine 
consistency.  The  majority  of  the  SHPOs 
found  that  Council's  role  and  criteria  for 
involvement  appropriate,  although 
many  noted  thiat  the  regulations  should 
clarify  that  the  SHPO  could  directly 
seek  the  Council's  involvement  in  a 
case.  Some  noted  that  the  Council 
should  be  required  to  participate  when 
asked  by  a  SHPO. 

Public  Involvement 

Most  SHPOs  supported  the  public 
participation  provision,  although  some 
were  still  concerned  that  the  public 
would  be  precluded  from  the  process 
and  would  not  have  a  real  opportunity 
to  provide  input,  The  delineation  of  the 
roles  and  rights  of  participants  was  also 
viewed  as  somewhat  confusing, 
according  to  several  SHPOs.  Some 
SHPOs  found  that  the  proposal  could 
preclude  the  public  from  meaningful 
participation  in  the  process.  Several 
SHPOs  also  noted  that  Federal  agencies 
should  be  required  to  consult  with 
SHPOs  when  identifying  interested 
parties.  With  respect  to  the  public's 
right  to  appeal  agency  decisions  under 
the  provision  regarding  Council  review 
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of  Section  106  compliance,  a  number  of 
SHPOs  commented  that  appeals  should 
not  be  restricted  to  members  of  the 
public  who  participated  in  the  process. 
Further,  several  SHPOs  foimd  that  the 
public  appeal  section  set  too  high  of  a 
standard  on  the  public  in  making  a  case 
for  an  appeal. 

Alternative  Procediu«s 

With  regard  to  program  alternatives, 
SHPOs  were  supportive  of  the  proposal, 
but  many  suggested  that  the  National 
Conference  of  State  Historic 
Preservation  Officers  (NCSHPO), 
individual  SHPOs,  and  the  public 
participate  in  the  development  of 
standard  treatments,  alternative  agency 
procediu«s  and  categorical  exemptions. 
SHPOs  also  overwhelmingly  expressed 
the  opinion  that  NCSHPO  be  given  the 
right  to  terminate  nationwide 
Prograimnatic  Agreements.  A  niunber  of 
SHPOs  commented  that  they  found  the 
bridge  replacement  standard  treatment 
as  proposed  in  Section  800.5  of  the 
September  1996  version  to  be 
inappropriate. 

Time  Frames 

The  most  conunon  concern  of  almost 
all  SHPOs  was  the  15-day  deadline  for 
a  finding  of  no  historic  properties 
affected.  SHPOs  believed  this  was  an 
imreasonable  short  tiun-aroimd  time  for 
them  to  make  a  proper  determination. 
With  the  exception  of  the  15-day 
deadline,  most  SHPOs  found  the  time 
frames  appropriate.  Some  noted  that  the 
different  time  periods  were  confusing 
and  suggested  adding  time  frames 
wherever  the  regulations  referred  to  the 
phrase  "timely  manner." 

C.  Industry  (24  Comments) 

General 

The  majority  of  industry  commenters 
stated  that  the  September  1996  draft  was 
substantially  improved  over  either  the 
existing  regulations  or  the  October  1994 
draft.  However,  all  commenters  offered 
suggestions  for  further  amending  the 
regulations.  Several  other  commenters, 
primarily  associated  with  the  mining 
industry,  noted  that  while  the 
September  1996  .draft  was  an 
improvement,  changes  were  still 
necessary  to  make  the  proposal 
acceptable.  The  question  of  the  Council 
overstepping  its  authority  was  the 
primary  concern  of  industry. 

Coimcil  Role 

The  mining  industry  and  several  other 
commenters  were  concerned  that  the 
Council  had  overstepped  its  statutory 
mandate  in  the  existing  regulations  and 
those  proposed.  They  found  that  the 
regulations  allowed  the  Council  to 


"second  guess"  Federal  agency 
decisions,  particularly  in  the  appeals 
section  regarding  Coimcil  review  of 
section  106  compliance.  Some 
commenters  recognized  that  the 
proposed  regulations  provided  a  more 
limited  role  for  the  Council  and, 
therefore,  supported  this  change.  Most 
industry  commenters  foimd  that  the 
Federal  agency,  not  the  Coimcil,  should 
decide  whether  agency  procediue  were 
consistent  with  section  106. 

Public  Involvement 

The  role  of  participants  in  the 
process,  particularly  the  public  and 
applicants  was  a  major  issue  of  concern 
for  the  industry.  Generally,  many 
commenters  foimd  the  roles  poorly 
defined  and  confusing.  Several 
commenters  suggested  the  regulations 
delineate  and  limit  participants  entitled 
to  partly  status  and  those  entitled  to 
notice  status.  Many  commenters  liked 
the  enhanced  role  of  applicants,  but 
some  suggested  that  applicants  deserved 
equal  status  with  principal  parties.  On 
the  role  of  the  public  in  appeals  of 
agency  decisions  (in  the  provision 
regardiag  Council  review  of  section  106 
compliance),  some  commenters  noted 
approvingly  that  appeals  were  limited  to 
parties  who  had  participated  in  the 
process.  However,  most  commenters  on 
the  issue  wanted  the  appeals  process 
further  limited  to  parties  that  met  legal 
standing  requirements.  Industry 
commenters,  primarily  from  the  mining 
industry,  viewed  public  participation  as 
too  open-ended  and  lacking  finality. 

NEPA  Coordination 

Industry  commenters  approved  of  the 
concept  of  NEPA  coordination,  but 
found  that  the  proposed  regulations 
woidd  not  reduce  bvudens  because  the 
NEPA  documents  still  have  to  meet  the 
Council's  criteria. 

Alternative  Procedures 

Almost  all  industry  conunenters 
approved  of  the  concept  of  standard 
treatments,  categorical  exemptions,  PAs, 
and  alternate  procediu^s. 

Time  Frames 

On  the  issue  of  time  frames, 
commenters  suggested  inserting 
deadlines  at  each  step  in  the  process, 
including  consultation,  and  foimd 
references  to  the  words  "timely"  or 
"before"  too  vague  and  unworkable. 

Other  Issues 

Several  industry  commenters  vieived 
the  requirement  to  consult  with 
traditional  cultural  authorities  as 
burdensome.  Generally,  industry  found 
that  the  regulations  provided  too  much 


"special  treatment"  for  Native 
Americans.  Industry  commenters  were 
also  interested  in  having  the  regulations 
address  the  question  of  agency 
jurisdiction  on  non-Federal  lands. 

D.  Indian  Tribes  (28  Comments) 

General 

Tribes  overall  were  dissatisfied  with 
the  direction  of  the  regulations. 

Council  Role 

Tribes  were  troubled  by  the  Council's 
removal  from  routine  case  review  and 
found  that  the  proposed  regulations  did 
not  provide  a  balanced  process. 
However,  several  tribes  stated  that  the 
Council  should  participate  on  projects 
on  tribal  lands  only  if  requested  by  the 
tribe. 

Public  Involvement 

Tribes  found  the  public  appeals 
provision  in  the  section  regarding 
Council  review  of  section  106 
compliance  to  be  too  restrictive.  They 
also  suggested  that  the  regulations 
clarify  that  Federal  agencies  must  solicit 
the  views  of  Indian  tribes  as  members  of 
the  public,  as  well  as  consult  on  a 
govemment-to-govemment  basis. 

NEPA  Coordination 

Tribes  viewed  the  NEPA  coordination 
provision  as  troublesome  because 
sensitive  tribal  information  gathered  in 
fulfilling  the  Council's  criteria  would  be 
included  in  an  Enviromnental  Impact 
Statement  (EIS)  and  thus  available  for 
public  distribution. 

Alternative  Procedures 

Tribes  wanted  to  be  included  in  the 
development  of  standard  treatments, 
categorical  exemptions,  PAs  and 
alternate  agency  procedures.  Tribes 
were  most  concerned  about  the  standard 
treatment  for  archaeology  as  proposed 
in  §  800.5  of  the  September  1996 
version,  finding  it  discouraged 
consideration  of  the  broader  values  of  a 
site. 

Other  Issues 

Tribes  were  most  concerned  with  the 
identification  and  evaluation  of  historic 
properties,  including  properties  to 
which  they  attach  religious  and  cultural 
significance.  They  were  concerned  that 
Federal  agencies'  identification  efforts 
would  be  incomplete  and  that  agencies 
would  make  "no  historic  properties 
affected"  determinations  without  prior 
consultation  with  the  tribes.  They  also 
found  that  the  standard  treatment 
provision  covering  data  recovery  for 
archaeological  sites  a  proposed  in 
§  800.5  of  the  September  1996  version, 
encouraged  evaluation  of  sites  only  for 
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criterion  D  of  the  National  Register  and 
discouraged  consideration  of  the 
broader  range  of  values  of  the  site.  The 
relationship  between  tribal  and  SHPO 
responsibilities  was  also  of  concern  to 
tribes.  When  undertakings  were  on 
tribal  lands,  tribes  did  not  want  SHPO 
involvement.  When  undertakings  were 
on  non-tribal  lands,  but  affected 
properties  to  which  they  attach  religious 
and  cultural  significance  or  other 
historic  properties  of  tribal  concern, 
then  tribes  wanted  equal  status  with 
SHPOs  and  NCSHPO  in  the  process. 
Tribes  also  suggested  that  the 
regulations  require  determinations  of 
eligibility  from  the  Keeper  where  tribes 
disputed  an  agency  decision  on 
eligibility. 

E.  Local  Governments  (11  Comments) 
General 

Local  governments  were  supportive  of 
the  concept  of  allowing  agencies  aod 
SHPOs  to  conclude  the  106  process 
without  Council  review. 

Council  Role 

Local  government  commenters  overall 
found  the  proposed  role  of  the  Council 
appropriate,  but  expressed  concern 
about  the  loss  of  the  Council  as  a 
balancing  force  in  the  process. 

Public  Involvement 

The  public  participation  requirements 
were  viewed  as  redimdant  with  NEPA. 
The  National  Association  for  County 
Community  and  Economic  Development 
opposed  the  requirement  to  consult 
with  tribes  on  non-tribal  lands. 

Alternative  Procedures 

Local  governments  supported  the  use 
of  standturd  treatments,  but  wanted  more 
flexible  application  of  the  Secretary's 
Standards  for  Rehabilitation.  Some  were 
concerned  about  the  standard  treatment 
for  bridge  replacements  as  proposed  in 
$  800.5  of  ^e  September  1996  version. 

F.  Preservation  Organixations  (21 
Comments) 

General 

Presevation  organizations  were  most 
concerned  about  the  diminished  role  of 
the  Coimcil  as  set  forth  in  the  general 
framework  of  the  proposed  regulations. 
They  also  viewed  the  public 
participation  provisions  as  preventing 
meaningful  public  involvement. 

Council  Role 

Preservation  organizations  opposed 
the  decreased  role  of  the  Council  in  the 
106  process,  finding  that  it  displaced 
the  check  and  balance  system  of  the 
process  in  place  at  the  time.  They  also 


considered  the  proposal  as  placing  too 
many  constraints  on  the  Council's 
ability  to  review  agency  findings.  The 
Council's  withdrawal  from  commenting 
on  standard  treatments  under  the 
section  on  the  assessment  of  adverse 
effects  was  also  of  great  concern  to 
preservationists.  On  the  issue  of  the 
Coimcil's  role  in  determining 
consistency  of  agency  procedures,  the 
few  groups  that  commented  found  that 
the  Coimcil  should  make  the 
determination. 

Public  Involvement 

The  public's  role  in  the  process  as 
proposed  was  of  great  concern  to 
preservation  organizations.  They  found 
the  public  participation  provisions 
confusing,  complicated,  and 
circumscribed,  leaving  the  public  with 
no  meaningful  role  in  the  106  process. 
The  proposal,  according  to  preservation 
organizations,  would  increase  litigation, 
last  minute  appeals  and  Council 
foreclosures. 

NEPA  Coordination 

Preservation  organizations  supported 
the  concept  of  compliance  coordination 
with  NEPA,  but  found  that  the 
September  1996  draft  did  not  go  far 
enough  to  protect  preservation  interests. 

Alternative  Procedures 

Commenters  were  supportive  of  the 
concept  of  alternative  procedures,  but 
wanted  provisions  to  explicitly  ensure 
that  the  public  participate  in  their 
development  and  implementation. 

Time  Frames 

Commenters  strongly  opposed  the  15- 
day  deadline  for  SHPO  review  of  a  "no 
historic  properties  affected"  finding,  as 
not  giving  SHPOs  adequate  time  to 
conduct  such  review. 

Other  Issues 

Preservation  organizations  were 
opposed  to  the  standard  treatments  as 
proposed  in  §  800.5  of  the  September 
1996  draft,  finding  that  the  public,  tribes 
and  Coimcil  would  have  little  or  no  role 
in  projects  involving  bridges  or 
archeology.  The  §  800.5  standard 
treatment  for  archeology,  according  to 
the  commenters,  would  encourage 
agencies  only  to  consider  criterion  D 
and,  thus,  to  not  properly  consider  other 
values. 

G.  General  Public  (14  Comments) 

General 

There  were  no  significant  trends  in 
the  comments  from  the  general  public. 
Individuals  raised  particular  concerns 
based  on  their  own  interests  and 
experience.  Several  commenters  noted 


that,  overall,  the  regidations  appeared  to 
be  too  complex.  Three  commenters 
expressed  concern  that  the  regulations 
could  affect  their  rights  as  private 
landowners. 

Council  Role 

A  few  commenters  found  that  the 
removal  of  the  Coimcil  from  routine 
cases  would  create  too  much  pressure 
and  work  for  SHPOs. 

Public  Involvement 

Several  comments  found  that  the 
proposed  public  participation  provision 
failed  to  provide  sufficient 
opportunities  for  public  involvement. 

Alternate  Procedures 

A  few  commenters  expressed  concern 
about  the  standard  treatment  for  bridge 
replacements  and  archaeological  sites  as 
proposed  in  §  800.5  of  the  September 
1996  version. 

H.  Experts/Consultants  (33  Comments) 

Council  Role 

Most  commenters  found  that  the 
proposal  did  not  provide  enough 
opportunities  for  Coimcil  involvement 
in  the  process.  Commenters  expressed 
concern  that  the  proposal  did  not  set 
forth  an  adequate  check  and  balance 
system,  leaving  SHPOs  subject  to 
political  pressure.  Several  experts 
suggested  that  the  regulations  focus 
more  on  substantive  outcomes  and  less 
on  removing  the  Council  frtim  the 
process. 

Public  Involvement 

Experts  and  consultants  found  that 
the  terms  and  procedures  in  the 
proposal  were  too  complicated  and 
vague  and  would,  thus,  discourage 
meaningful  public  involvement. 
Commenters  found  the  delineation  of 
participants  too  confusing.  Overall, 
commenters  noted  that  the  proposal 
provided  few  opportunities  for  public 
participation  and  gave  the  Federal 
agencies  to  much  control  over  public 
involvement. 

NEPA  Coordination 

Experts  and  consultants  found  the 
NEPA  coordination  section  to  be 
inadequate,  since  they  believed  it  did 
not  go  far  enough  in  allowing  use  of 
NEPA  for  106  purposes. 

Alternative  Procedures 

Experts  and  consultants  expressed 
concern  about  the  standard  treatment 
for  archaeology  as  proposed  in  §  800.5 
of  the  September  1996  version,  finding 
it  would  encourage  sites  to  be  evaluated 
as  significant  only  for  the  data  they 
contain.  A  few  commenters  found  the 
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proposed  bridge  replacement  standard 
treatment  problematic. 

m.  Summary  of  Native  American 
Consultations 

As  stated  before,  these  regulations 
seek,  among  other  things,  to  incorporate 
the  1992  amendments  to  the  NHPA. 
Such  amendments  include  important 
changes  that  significantly  alter  the  role 
of  Indian  tribes  in  the  106  process.  The 
Council  members  decided  that  before 
submitting  a  draft  proposed  regulation 
to  the  OKIB  for  the  mandatory  review, 
additional  input  should  be  sought  from 
Native  Americans.  The  meetings 
focused  on  obtaining  comments  on  the 
Jime  5, 1997  draft  of  the  revised 
regulations  (See  Section  I  of  the 
preamble,  above).  Each  meeting  of  the 
four  meetings  was  two  days  long.  A  total 
of  eight  days  were  spent  discussing 
various  aspects  and  concerns  with  tribal 
representatives. 

The  tenor  of  each  meeting  varied  but 
all  of  the  meetings  proved  productive. 
The  attendees  in  Seattle  were  few  but, 
as  a  result,  the  discussion  was  detailed. 
At  Leech  Lake  Reservation,  where  the 
land  base  is  shared  by  both  the  Forest 
Service  and  the  Leech  Lake  Tribe, 
discussion  focused  on  land  jurisdictions 
and  authorities.  The  meeting  in 
Albuquerque  solicited  highly 
constructive  suggestion  due  to  the 
participants'  extensive  Section  106 
experience.  The  Washington,  DC 
meeting  had  the  greatest  nimiber  of 
participants  from  tribes  and  legal  firms 
representing  tribes. 

The  format  of  each  meeting  was 
consistent  for  all  four  meetings.  The 
Executive  Director  briefed  the  group  on 
the  administrative  structure  of  the 
Council,  the  existing  steps  of  the 
regulation  revision  process  and  the 
proposed  changes.  The  floor  was  then 
opened  for  discussion  and 
recommendations.  Some  participants 
handed  in  written  comments  as  well. 
The  Native  American/Native  Hawaiian 
Council  Member,  Mr.  Raynard  Soon, 
attended  the  Seattle  meeting  and  had 
the  opportunity  to  convey  his  interest 
and  listen  to  other  Native  American 
concerns. 

This  summary  is  presented  in  three 
sections  of  primary  concerns  that  were 
stated  at  every  meeting.  The  primary 
issues  clearly  became  the  focus  points  of 
the  discussions  as  almost  every 
participant  reiterated  in  similar  form  the 
same  concerns.  They  are  presented  in 
the  following  manner:  (1)  General 
overall  comments  and  observations,  (2) 
comments  on  sections  pertaining  to  the 
Section  106  process  on  tribal  lands,  and 
(3)  comments  pertaining  to  the  section 
106  process  oif  tribal  lands. 


General  Comments 

General  observations  in  all  of  the 
meetings  included  the  concern  that  the 
Council  did  not  give  the  Native 
Americans  adequate  time  to  consult 
with  them  on  the  proposed  regulations. 
The  time  constraint  of  potential 
adoption  of  the  revised  regulations  at 
the  October,  1997,  Council  meeting, 
before  submission  to  OMB  for  review, 
was  consistently  questioned  by  many 
participants.  The  overriding  sentiment 
was  that  the  time  ft^me  was  not 
adequate.  Many  tribal  representatives 
explained  that  they  had  to  take  the 
information  back  to  their  Tribal 
Councils  to  receive  directions  and 
comments. 

The  proposed  Jime  5, 1997  draft  of  the 
regulations  was  perceived  by  tribes  as 
being  heavily  weighted  toward  the 
SHPO  interest.  Requests  were  made  to 
take  the  state-oriented  bias  out  of  the 
draft.  At  every  meeting,  siiggestions 
were  made  to  change  the  "SHPO" 
citation  to  "SHPO/THPO"  (Tribal 
Historic  Preservation  Office)  or  simply 
HPO  (Historic  Preservation  Officer). 
There  was  consistency  in  the 
recommendation  that  even  if  tribes  have 
not  assumed  SHPO  duties,  as  delegated 
by  the  National  Park  Service  (NPS)  in 
accord  with  section  101(d)(2)  of  the 
NHPA,  that  the  tribe  or  Native  Hawaiian 
Organization  should  still  be  consulted  if 
places  of  religious  and  cultiual 
significance  would  be  affected  by  a 
federal  undertaking. 

It  became  apparent  that  the  word 
"consultation"  is  interpreted  differently 
by  Indians  and  non-Indians.  In  general, 
American  Indian  participants  believed 
that  the  word  implies  a  "give-and-take" 
dialogue,  not  just  listening  or  recording 
their  concerns.  From  the  tribal 
perspective,  consultation  is  more 
closely  aligned  with  the  process  of 
negotiation.  The  tribes  described  that     • 
consultation  means  working  toward  a 
consensus.  For  non-Indians, 
consultation  has  another  meaning:  if  the 
tribe  had  been  contacted,  attended  the 
meetings,  smd  had  the  opportimity  to 
discuss  its  views  with  the  agency,  then 
the  tribes  had  been  consiilted  regardless 
of  the  outcome.  For  the  majority  of  the 
American  Indian  participants,  this  kind 
of  exchange  did  not  represent  adequate 
or  effective  consultation. 

Where  the  proposed  regulatory 
process  addressed  the  requirements  of 
Federal  involvement  regarding  the 
places  of  religious  and  cultural 
significance  to  Native  Americans, 
participants  were  adamant  that  they  be 
involved  in  the  process  of  decision 
making  for  an  acceptable  outcome. 
Requests  were  repeated  to  insert  clear 


procedures  within  the  regulations 
regarding  "adequate  consultation."  The 
stated  preference  of  the  American 
Indian  participants  was  a  clear 
definition  in  the  regtilations  so  that  all 
parties  in  the  section  106  process  would 
perform  what  the  tribes  saw  as  adequate 
consultation. 

On-Tribal  Lands 

The  issues  consistentiy  raised  for 
tribal  lands  reflected  the  underlying 
issue  of  a  tribal  nation's  sovereignty. 
The  primary  concern  was  the  ability  of 
a  SKPO  to  make  or  agree  to  a  decision 
by  a  federal  agency  on  tribal  lands  when 
there  was  no  THPO.  Tribal 
representatives  explained  why  this  was 
a  problem  for  tribal  governments  and 
why  the  regulatory  process  under  the 
Jime,  1997,  draft  regulations  that 
enabled  a  State  to  have  overriding 
decision-making  authority  on  tri^ 
lands,  questioned  their  sovereign  status. 
By  delegating  the  authority  vested  in  the 
Council  by  the  NHPA  for  commenting 
on  Determinations  of  No  Adverse  Effect 
and  Adverse  Effect,  the  proposed 
regulations  effectively  shifted  the 
authority  from  a  federal  agency  (the 
Coimcil)  to  a  State  on  tribal  lands  when 
there' was  no  THPO.  This  shift  of 
delegation  from  Federal  to  State  clearly 
presented  legal  jurisdiction  issues  from 
the  tribes'  perspectives.  Participants  in 
the  meetings  maintained  that,  regardless 
of  whether  the  tribe  had  formally 
assumed  SHPO  duties,  the  State  did  not 
have  the  jurisdictional  authority  to  have 
final  oversight  for  a  federal  imdertaking 
on  tribal  lands. 

Off-Tribal  Lands 

There  are  several  issues  that  were 
raised  in  each  meeting  for  those  Federal 
undertakings  that  would  affect  religious 
and  culturally  significant  places  located 
off  tribal  lands.  Much  of  the  time  was 
spent  discussing  American  Indian 
involvement  in  the  process  on  ancestral 
lands,  ceded  lands,  fee  lands  and  other 
types  of  land  titles.  A  consensus  of 
tribal  representatives  maintained  that 
sovereignty,  treaty  rights,  trust 
responsibility  and  govemment-to- 
govemment  status  entiUed  the  tribes  to 
a  role  in  the  process  that  was  greater 
than  the  other  "consulting  parties"  or 
general  public  as  defined  in  the  draft 
proposal. 

The  discussion  surrounding  the 
identification,  evaluation  determination 
of  effect  and  potential  mitigation 
proposals  for  properties  to  which  the 
tribes  attach  religious  and  cultural 
significance  resulted  in 
recommendations  that  tribes  should  be 
involved  early  in  the  process  and 
required  signatories  to  a  Memorandum 
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of  Agreement,  or  at  least  have  the  ability 
to  concur  or  object  to  the  part  of  a 
project  or  plan  that  will  affect  an  area 
of  tribal  or  Native  American  interest. 

IV.  Summary  of  Comments  Received 
Regarding  t^  Six  Issues  Specially 
Raised  in  the  September  1996  Notice  of 
Proposed  Rulemaking 

On  the  preamble  of  the  proposed 
regulations  published  for  public 
comment  on  the  Federal  Register  on 
September  1996,  the  Council  presented 
six  issues  that  it  believed,  based  on 
comments  received,  deserved  special 
attention  from  the  commenters.  What 
follows  is  a  discussion  of  the 
commenters'  response  to  these  six 
issues  and  the  Council's  general 
reaction  to  them.  For  a  discussion  on 
the  Council's  response  to  comments, 
please  refer  to  Section  V  of  the 
preamble. 

Finally,  please  note  that  these  issues 
are  stated  in  the  same  language  as 
presented  in  the  published  preamble  to 
the  September  1996  draft. 

1.  Public  Participation 

The  goal  of  the  regulatory  requirement  that 
Federal  agencies  inform  and  involve  the 
public  in  the  section  106  process  is  to  ensure 
that  the  public  has  a  reasonable  opportunity 
to  provide  its  views  on  a  project.  The  Council 
has  attempted  to  give  the  public  an  adequate 
chance  to  voice  its  concerns  to  Federal 
decisionmakers  while  recognizing  legitimate 
concerns  about  avoiding  unnecessary 
procedural  burdens  and  delays  and 
protecting  the  privacy  of  non-governmental 
parties  involved  in  the  section  106  process. 
How  can  the  regulations  be  enhanced  to 
provide  for  meaningful  public  involvement 
in  a  timely  and  effective  fashion? 

Summary  of  comments:  Federal 
agencies  were  still  concerned  about  the 
role  of  the  public  in  the  process. 
Agencies  believed  that  the  roles  and 
responsibilities  of  various  participants 
were  unclear.  They  still  found  that  the 
public  could  delay  a  project  by  using 
the  106  process.  Most  SHPOs  supported 
the  public  participation  provision, 
although  some  still  found  the  role  of  the 
public  as  set  forth  on  the  September 
1996  draft  to  be  unclear.  Several  SHPOs 
found  the  public  appeals  provision  too 
restrictive.  Local  governments  fotmd  the 
public  participation  provisions 
excessive  and  duplicative  of  NEPA, 
noting  that  the  public  involvement 
requirements  would  discourage  local 
governments  from  seeking  Federal 
monies  for  projects.  Tribes  found  the 
public  appeals  provisions  to  be  too 
restrictive.  In  addition,  they  wanted  the 
regulations  to  clarify  that  agencies  must 
consult  with  the  general  populace  of 
tribes  as  members  of  the  public.  The 
role  of  the  public  was  a  major  concern 


of  the  industry.  Their  comments  viewed 
the  public  participation  provisions  as 
unclear  and  excessive.  They  wanted  to 
further  limit  the  public's  right  to  appeal 
agency  decisions.  Many  specific 
comments  were  received  from  all 
categories  of  commenters  that  were 
critical  of  the  clarity  and  timing  of 
public  participation  provisions. 

Council  general  reaction:  The  public 
participation  provisions  needed  a 
thorough  overhaul  with  the  objective  of 
making  them  clearer,  achieving  earlier 
effective  public  involvement  and 
providing  better  public  access  to  the 
Council  when  it  was  not  involved  in  a 
case.  The  Cotmcil  thought  that  the 
provisions  should  be  redrafted  to 
achieve  these  goals,  while  honoring  the 
Coimcil's  original  policy  of  encouraging 
the  use  of  agency  public  participation 
procedures,  reducing  duplication  of 
effort  and  having  clear  points  of 
involvement  and  points  of  closure  for 
the  Section  106  process.  The  Coimcil 
believed  that  the  question  of  public 
participation  could  be  effectively 
addressed  by  careful  examination  of  the 
provisions,  following  the  preceding 
principles,  rather  than  adopting  some 
significant  departure  frtim  the  Council's 
original  objectives  in  this  area. 

2.  Local  Governments 

Several  agencies  see  an  enhanced  role  for 
certified  local  governments  in  the  section  106 
process  and  find  that  the  regulations  do  not 
go  far  enough  in  providing  for  their 
involvement.  The  definition  of  "Head  of  the 
agency"  provides  that  the  head  of  a  local 
government  shall  be  considered  the  head  of 
the  agency  where  it  has  been  delegated 
responsibility  for  section  106  compliance. 
How  can  we  better  incorporate  local 
governments  into  the  process  without 
confusing  the  regulations? 

Sununary  of  comments:  Federal 
agencies  were  not  concerned  with  this 
issue  overall,  but  those  that  commented 
found  the  local  government  role 
appropriate  as  proposed.  HUD  wanted 
the  regulations  to  set  forth  an  enhanced 
role  for  local  governments.  Some  SHPOs 
felt  that  Certified  Local  Govenmients 
(CLGs)  should  be  given  recognition  in 
the  procediues,  although  others  found 
the  role  appropriate  as  set  forth  in  the 
proposed  regulations.  Some  SHPOs 
noted  that  increased  CLG  involvement 
would  bring  a  lack  of  consistency  to  the 
regulations,  others  noted  CLGs  may  not 
be  equipped  to  handle  compliance. 
Local  governments  did  not  question 
their  role  in  the  process  as  set  forth  in 
the  regulations,  although  they  expressed 
general  concern  about  SHPOs  having 
too  much  power  in  the  process.  Tribes 
were  not  concerned  about  this  issue. 
Industry  was  for  the  most  part  not 


concerned  about  this  isSue,  although 
those  that  did  comment  foiuid  the  level 
of  local  government  involvement 
appropriate  as  drafted. 

Council  general  reaction:  Based  on 
these  comments,  the  Council  believed 
that  no  major  changes  should  be  made 
in  the  role  of  local  government.  We 
suggested  continuing  to  work  with  HUD 
to  determine  if  there  are  specific 
amendments  that  could  be  made  to 
advance  their  interest  in  enhancing  the 
role  of  local  governments  while 
remaining  consistent  with  overall 
direction  of  the  regulations  and 
avoiding  further  complicating  the 
regulations.  It  is  intended  to  piusue  this 
in  the  development  of  local  government 
program  alternatives  (§  800.15),  which 
as  been  reserved  for  future  issuance. 

3.  Council  Involvement 

In  this  proposal,  the  Council  has  removed 
itself  from  review  of  no  adverse  effect 
determinations  and  routine  Memoranda  of 
Agreement  with  the  intent  of  deferring  to 
agency-SHPO  decisionmaking  as  a  general 
rule.  At  the  same  time,  as  the  Federal  agency 
assigned  to  review  the  policies  and  programs 
of  Federal  agencies  on  nistoric  preservation 
matters,  the  Council  has  retained  the  right  to 
enter  the  consultative  process  on  its  own 
motion  or  when  requested  by  the  Agency 
Official.  The  regulations  set  forth  in  800.6 
several  criteria  which  indicate  when  an 
Agency  Official  must  invite  the  Council  to 
become  involved  in  the  consultation.  They 
also  set  a  general  standard  for  when  the 
Council  will  enter  the  process  without  a 
request.  The  Coimcil  intends  on  exercising 
its  right  to  enter  the  process  sparingly.  Are 
the  criteria  set  forth  in  §  800.6(a)(l)(i) 
workable?  Can  the  regulations  better  define 
when  the  Council  will  intervene  on  its  own 
initiative? 

Summary  of  comments:  Federal 
agencies  like  the  general  approach  of 
deference  to  agency-SHPO 
decisiorunaking,  although  some  found 
that  the  Council  did  not  go  far  enough 
in  removing  itself  frt>m  the  process  or 
did  not  see  the  value  in  filing  MOAs 
with  the  Council.  Most  agencies 
recognized  the  Coimcil's  right  to 
intervene  in  a  case  on  its  own  initiative, 
although  some  opposed  this  provision. 
SHPOs  were  satisfied  overall  with  the 
Coimcil's  role  in  the  process,  although 
many  SHPOs  noted  that  they  should 
have  the  right  to  go  directly  to  the 
Council  to  seek  Council  intervention  in 
a  case.  Local  governments  were 
concerned  that  the  level  of  Council 
involvement  may  be  too  low  and 
believed  the  SHPO  would  gain  too 
much  control  under  this  proposal. 
Tribes  were  greatly  concerned  about  the 
Council's  removal  from  routine  case 
review  and  found  that  the  September 
1996  draft  failed  to  achieve  a  balance  of 
power  in  the  section  106  process. 


Federal -Register/ Vol.  64,  No.  95/Tuesday.  May  18.  1999/Rules  and  Regulations  27051 


Industry  suggested  the  direction  of 
removal  of  tiie  Council  from  routine 
cases,  but  still  found  the  Council  had 
too  must  authority  in  the  process  to 
intervene  and  second-guess  agency 
decisions.  Preservation  consultants 
expressed  concern  over  possible  abuses 
by  agencies  and  SHPOs  without 
adequate  checks  and  balances. 

Council  general  reaction:  This  was  a 
critical  point  of  the  regulations  and  one 
that  raised  a  lot  of  concern  from  a 
variety  of  sources.  We  believed  that  the 
basic  principle  of  deferring  to  Federal 
agency-SHPO  decisions  was  valid,  but 
that  the  draft  needed  to  better  define 
when  and  how  the  Coimcil  would  get 
involved.  The  Council  did  not  believe  in 
a  policy  change,  but  rather  a  refinement 
of  the  published  provisions  to  clarify 
the  Coimcil's  role  and  how  parties 
invoked  our  involvement,  responding  to 
the  specific  comments.  In  particular,  the 
involvement  of  the  Council  when 
imdertakings  affected  Indian  tribes  and 
their  interests  needed  to  be  expanded, 
as  did  the  SHPO's  right  to  directly 
request  Coimcil  involvement.  Changes 
made  to  address  this  issue  had  to  be 
closely  coordinated  with  those  dealing 
with  Council  review  of  agency  findings. 

4.  Council  Review  of  Agency  Findings 

Section  800.9  provides  for  Council  review 
of  agency  findings  where  the  Couni^il  has  not 
participated  in  the  consultative  process 
pursuant  to  §  800.6.  The  Council's  right  to 
review  agency  findings  is  limited  to  whether 
the  agency  followed  tfie  appropriate 
procedures  when  making  an  eligibility 
determination  under  §  800.4(c)(2),  a  no 
historic  properties  present  or  affected  finding 
under  §  800.4(d),  or  a  no  adverse  effect 
finding  or  resolution  by  standard  treatment 
xinder  §  800.5(c).  The  right  to  review  is  also 
limited  by  the  requirement  that  the  request 
be  made  prior  to  the  agency  approval  of  the 
expenditure  of  funds  or  the  issuance  of  a 
license,  permit  or  other  approval.  The 
Council  has  10  days  to  decide  if  the  request 
warrants  Council  review  and  30  days  to 
decide  the  merits  of  the  case.  The  Council 
finds  that  the  above  review  process  strikes  a 
balance  between  allowing  review  of 
procedurally  deficient  agency  decisions  and 
limiting  review  to  situations  that  could  not 
have  been  corrected  earlier  in  the  process. 
Some  Federal  agencies  find  that  the  review 
process  in  §  800.9  provides  the  Council  too 
much  authority  to  second  guess  agency 
decisions  and  promotes  a  lack  of  finality  to 
the  process.  How  can  the  regulations 
accommodate  the  Council's  concerns  and 
those  of  other  Federal  agencies? 

Summary  of  comments:  Federal 
Agencies  were  divided  in  commenting 
on  the  appeals  provision  in  the 
proposal.  Some  foimd  that  the 
September  1996  draft  provisions  were 
too  open-ended  and  allowed  the 
Council  to  enter  the  process  after 


decisions  had  been  made.  Others  liked 
the  appeal  procedures.  SHPOS  foimd 
the  appeals  provision  satisfactory  with 
respect  to  the  Coimcil's  role.  Local 
governments  did  not  express  concern 
over  the  Council's  role  in  appeals  over 
agency  decisions.  Tribes  found  the 
appeals  provision  too  restrictive  in 
general.  Industry  still  was  dissatisfied 
with  the  appeals  section,  finding  it 
would  create  delays  and  allow  review  of 
agency  decisions  too  late  in  a  project's 
development.  Industry  maintained  that 
the  Coimcil  was  overstepping  its 
authority  in  this  section  by  reviewing 
agency  decisions.  Comments  from 
individuals  and  preservation 
organizations  expressed  concern  that 
the  appeals  provisions  were  too 
restrictive  and  needed  to  be  expanded. 

Council  general  reaction:  The  Coimcil 
believed  that  ready  access  to  the 
Council  was  an  essential  counterbalance 
to  the  removal  of  the  Council  from 
routine  case  involvement.  This  access 
must  be  effective  for  a  broad  range  of 
parties  in  the  Section  106  process  while 
maintaining  a  system  that  has  definite 
points  of  closure  for  agencies  and 
appUcants.  The  September  1996  draft 
formulation  was  too  restrictive  and  the 
regulation  should  be  revised  to  provide 
a  wider  range  of  parties  with  more  time 
to  bring  issues  to  the  Council.  However, 
this  process  must  continue  to  have 
effective  protections  against  groundless 
claims  and  potential  for  process  abuse. 

5.  Time  Frames 

Throughout  the  regulations,  time  frames 
are  set  for  reviews  conducted  by  SHPOs  and 
the  Council.  Generally,  they  allow  thirty  days 
for  responding  to  agency  requests,  although 
some  are  shorter.  These  have  been 
established  in  an  effort  to  balance  the  need 
for  an  expeditious  process  for  Federal 
agencies  and  applicants  with  the  recognition 
of  the  need  for  adequate  time  to  evaluate 
submissions  (as  well  as  the  limits  on 
resources  available  in  SHPO  offices  and  at 
the  Council  to  respond  within  the  specified 
time).  Do  the  time  frames  achieve  this 
balance  or  should  specific  ones  be  increased 
or  decreased? 

Summary  of  comments:  All  groups  of 
commenters  noted  that  vague  references 
to  "timely"  or  "before"  should  be 
replaced  with  specific  time  frames. 
Federal  agencies  suggested  adding  time 
frames  for  each  step  in  the  process. 
SHPOs  overwhelmingly  expressed 
concern  about  the  15-day  deadline  for  a 
"no  historic  properties  affected" 
determination,  finding  the  period  of 
time  too  short.  SHPOs  also  noted  that 
the  different  time  periods  listed  in  the 
September  1996  draft  would  foster 
confusion.  Local  governments  stated 
that  the  overall  process  was  too  time 
consuming.  Tribes  did  not  express 


concern  about  the  issue.  Industry  is 
most  concerned  about  time  frames, 
finding  the  different  time  frames  too 
confusing.  They  find  the  45  days  for 
Council  comment,  30  days  for  review  of 
an  EA  and  15  days  for  SHPO  review  of 
a  "no  historic  properties  affected" 
finding  to  be  too  long.  Overall,  they 
found  the  process  could  be  tightened  up 
and  made  more  predictable  by  adding 
more  time  frames.  Preservation 
organizations  expressed  concern  about 
time  ftames  being  too  short,  particularly 
the  15-day  provision. 

Council  general  reaction:  The  concern 
for  the  15-day  limit  on  SHPO  responses 
was  vahd  and  that  to  fail  to  address  it 
would  pace  an  unreasonable  burden  on 
SHPOs.  It  was  decided  that  the  entire 
assemblage  of  specified  time  frames 
should  be  carefully  examined  for  clarity, 
specificity  and  consistency.  The  15-day 
limit  in  question  was  changed  to  30 
days,  which  is  the  general  standard  for 
review  in  the  entire  regulation. 

6.  Alternate  Procedures 

The  proposed  regulations  allow  Federal 
agencies  to  substitute  their  own  procedures 
for  those  contained  in  subpart  B.  Section 
110(a)(2)(E)  of  the  Act  requires  that 
procedures  implementing  section  106, 
including  these  substitute  procedures,  be 
consistent  with  the  Council's  regulations. 
The  proposed  regulations  charge  the 
Secretary  [of  the  Interior]  with  making  final 
determinations  on  consistency.  This  is  based 
on  the  Secretary's  primary  responsibility  for 
implementing  section  110.  Alternatively,  the 
Council,  as  the  agency  charged  to  section  211 
of  the  Act  with  issuing  the  regulations  to 
guide  the  implementation  of  sectioal06, 
could  make  such  a  determination.  A  third 
option  is  allowing  the  Federal  agency  itself 
to  make  a  determination  of  consistency,  k 
the  proposed  approach  the  best  solution? 

Summary  of  comments:  Almost  all 
Federal  agencies  found  that  they  should 
make  the  determination  on  consistency 
of  agency  procedures  with  section  106. 
All  SHPOs  found  that  the  Council 
should  make  the  determination  as  to 
consistency  and  viewed  the  Secretary  of 
Interior's  role  as  final  arbiter  to  be 
inappropriate.  Local  governments  did 
not  express  concern  on  this  issue.  Tribes 
view  the  Council  as  a  protector  of  their 
interests  and  view  the  Council  as  a 
check  against  agency  decisionmaking. 
Industry  overwhelmingly  finds  that  the 
Federal  agency  should  determine 
consistency  of  agency  procedures. 
Preservation  organizations  were 
generally  silent  on  this  point. 

Council  general  reaction:  The  Council 
believed  that  the  proper  entity  to 
determine  consistency  was  the  Council 
membership  and  changed  the  regulation 
accordingly.  Among  other  things,  the 
Council  has  the  statutory  responsibifity 
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to  oversee  the  section  106  process,  the 
internal  experience  and  expertise  to 
make  such  evaluations,  and  the 
diversity  of  membership  to  ensure  that 
a  balanced  perspective  is  brought  to 
final  determinations  regarding 
consistency. 

V.  Response  to  Comments 

This  section  of  the  preamble  relates, 
section  by  section,  how  the  Council 
responded  to  comments  from  the  public 
regarding  these  regulations. 

Section  800.1 

There  were  few  comments  on  §  800.1. 
One  comment  stated  that  the  goal  of 
consultation  was  inappropriately 
described  in  the  September  1996  notice 
of  proposed  rulemaking  draft 
("September  1996  draft")  as  avoiding  or 
minimizing  adverse  effect  on  historic 
properties.  The  comment  found  this 
language  to  be  inconsistent  with  the 
procedural  nature  of  section  106  of  the 
NHPA.  The  Couincil  agreed  and 
therefore  modified  the  §  800.1(a)  of  the 
regulation  in  response  to  this  comment 
by  adding  that  the  goal  is  to  "seek  ways 
to  avoid,  minimize  or  mitigate  any 
adverse  effects  on  historic  properties." 

Another  comment  expressed  concern 
about  the  reference  in  the  September 
1996  draft  to  other  guidelines,  policies 
and  procedures  issued  by  other 
agencies.  The  Coimcil  and  the  0MB 
were  acutely  aware  of  such  concerns 
and  carefully  crafted  the  language  in 
§  800.1(b)  to  make  it  clear  that  such 
references  in  these  regulations  do  not 
implement  those  policies,  procedures  or 
guidelines  as  regulations. 

Section  800.1(c)  of  the  September 
1996  draft  explained  the  different 
methods  of  complying  with  these 
regulations.  One  comment  found  that, 
rather  than  showing  the  flexibility  of  the 
regulations,  this  subsection  gave  the 
impression  that  the  regulations  were 
inflexible.  The  Council  decided  to 
delete  this  subsection  as  redundant, 
unnecessary,  and  confusing. 

The  "Timing"  section  of  the 
September  1996  draft  is  now  in 
§  800.1(c).  One  comment  noted  that 
while  this  section  allows  nondestructive 
project  planning  activities  before 
completing  compliance  with  section 
106,  it  would  be  nonsensical  to  include 
the  proviso  that  such  actions  cannot 
restrict  subsequent  consideration  of 
alternatives  to  avoid,  minimize  or 
mitigate  adverse  effects.  The  Coimcil, 
however,  decided  that  this  provision 
should  remain  since  the  Council 
believes  that  the  section  106  process 
should  not  be  ciromivented  by  the  early 
foreclosure  of  mitigating  options. 


Several  other  conunents  noted  that 
including  field  investigations  as 
nondestructive  planning  activtties  could 
open  the  door  to  actions  that  could 
actually  alter  the  character  of  historic 
properties,  thereby  circumscribing  the 
106  process.  The  Council  deleted  the 
reference  to  field  investigations  in  the 
final  regulation.  The  Council  believes 
that  such  investigations  could 
sometimes,  depending  on  the  particular 
project,  constitute  non-destructive 
planning.  However,  for  the  reasons 
stated  above,  the  Coimcil  believed  that 
the  blanket  statement  in  the  September 
1996  draft  should  be  deleted. 

Another  comment  suggested  that  a 
Federal  agency  notify  the  SHPO  if 
phased  compliance  is  anticipated. 
However,  the  Coimcil  believed  this 
could  only  be  a  marginally  beneficial 
practice,  and  did  not  want  to  further 
lengthen  the  process  by  adding  another 
notification  requirement  to  its 
regulations. 

Section  800.2 

The  September  1996  draft  created 
various  categories  of  participants  in  the 
Section  106  process:  Principal  parties, 
consulting  parties,  affected  parties,  the 
public  and  the  interested  public.  Many 
comments  stated  that  the  proposed 
"classes"  of  parties  were  confusing  and 
inappropriate,  and  that  they  unfairly 
designated  status  to  certain  parties 
while  excluding  others.  In  response  to 
these  comments,  the  final  regulation 
eliminates  these  categories  of  parties. 
Instead,  the  final  regulation  creates  one 
group  of  parties,  known  as  "consulting 
parties"  which  includes  the  SHPO/ 
THPO,  certain  Indian  tribes  and  Native 
Hawaiian  organizations,  local 
governments,  applicants,  and  additional 
consulting  parties  with  a  demonstrated 
legal  or  economic  relationship  to  the 
undertaking  or  affected  properties,  or 
concern  with  the  undertaking's  effects 
on  historic  properties.  The  rights  and 
responsibilities  of  the  Federal  agency, 
the  Council  and  the  public  are 
identified  separately  throughout  the 
regulation  and  are  not  placed  in  a  group 
or  category.  The  Council  believes  this 
eliminates  confusion  and  clarifies  the 
roles  of  the  different  parties. 

Section  800.2(a)(2)  of  the  final 
regulation  sets  forth  the  concept  of  a 
lead  Federal  agency.  One  comment 
stated  that  Federal  agencies  should  be 
required  to  select  a  lead  agency  where 
multiple  Federal  agencies  are  involved 
in  a  project.  The  Council  rejected  this 
suggestion  as  it  deemed  it  appropriate 
for  Federal  agencies  to  maintain  sole 
discretion  in  deciding  whether  to  select 
a  lead  agency  to  represent  multiple 
agencies  throughout  the  section  106 


process.  The  Council  believes  Federal 
agencies  are  in  a  better  position  to 
determine  whether  selecting  a  lead 
agency  would  facilitate  the  106  process 
on  a  particular  undertaking. 

Section  800.2(a)(4)  was  added  to 
respond  to  concerns  raised  about  the 
nature  of  consultation  in  the  section  106 
process.  It  incorporates  provisions  taken 
from  other  sections  of  the  regulations. 

Responding  to  concerns  that  there 
were  no  limitations  in  the  Council's 
decision  to  enter  the  106  process,  with 
the  possibility  of  added  delays,  the 
Council  added  §  800.2(b)(1)  defining  the 
circumstances  under  which  it  would 
enter  the  Section  106  process.  Specific 
criteria  guiding  Council  decisions  to 
enter  are  found  in  a  new  Appendix  A. 

Section  800.2(c)(6)  provides  for 
"additional  consulting  parties"  to  be 
added  to  the  consultation  process.  Some 
conunents  sought  more  detail  in  the 
regulation  on  the  nature  and  extent  of 
such  parties'  role  in  the  process  and 
how  such  parties  are  designated  as 
consulting  parties.  The  Council  decided 
to  provide  such  information  in  guidance 
material  rather  than  in  the  regulation. 
The  Coimcil  also  points  out  that 
§  800.3(f)  provides  some  detail  on  how 
additional  consulting  parties  may  be 
added. 

Other  comments  expressed  concern, 
believing  that  consulting  party  status 
should  be  given  only  to  those 
individuals  or  entities  with  a  "real" 
interest  in  the  undertaking.  Among 
other  things,  the  concern  was  that, 
without  somehow  limiting  this  group  of 
participants,  the  106  process  would  be 
severely  slowed  down,  increasing  the 
economic  and  time  costs  of  compliance 
without  adequate  justification.  The 
Council  responded  to  this  concern  by 
adding  language  stating  that  those  with 
a  "demonstrated  interest  in  the 
undertaking  may  participate  *  *  *  due 
to  the  nature  of  their  legal  or  economic 
relation  to  the  undertaking  or  affected 
properties,  or  their  concern  with  the 
undertaking's  effects  on  historic 
properties."  The  involvement  of  private 
property  owners  is  contemplated  by  this 
language.  In  response  to  several 
comments,  the  Council  deleted  the 
language  in  the  September  1996  xlraft 
which  allowed  Agency  Officials  to  limit 
participation  of  owners  of  real  property 
to  organizations  representing  such 
owners.  The  Council  agreed  that  the 
limitation  could  unfairly  restrain 
property  owner  participation  by 
virtually  requiring  they  organize  before 
being  allowed  to  participate  in  the  106 
process. 
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Section  800.3 

This  section  changed  minimally  from 
the  September  1996  draft.  The  Council 
simplified  the  language  in  subsection 
(a).  One  comment  noted  that  the 
regulation  provided  no  guidance  as  to 
how  a  Federal  agency  determines  if  an 
undertaking  "has  the  potential  to  affect 
historic  properties."  The  comment 
acknowledged  that  the  existing 
regulations  also  did  not  provide  specific 
criteria  for  such  a  determination.  The 
Coimcil  decided  that  due  to  the  broad 
differences  among  undertakings  which 
would  make  such  gmdance  too  lengthy, 
this  issue  will  be  more  appropriately 
addressed  in  supplementary  guidance 
material  to  Federal  agencies. 

With  regard  to  subsection  (b),  several 
comments  stated  that  the  Coimcil 
exceeded  its  authority  by  requiring 
coordination  of  the  section  106  process 
with  reviews  under  other  authorities. 
The  Council  maintains  that 
coordination  with  other  environmental 
reviews  is  extremely  beneficial  in 
achieving  the  best  outcome  under 
section  106.  In  response  to  comments 
questioning  the  Council's  authority  to 
mandate  coordination,  however,  the 
Council  made  such  coordination 
discretionary. 

Subsection  (c)  in  the  September  1996. 
draft  was  moved  to  subsection  (e)  of  the 
final  rule.  It  was  also  amended  to 
remove  superfluous  language  in 
response  to  comments.  It  now  requires 
the  Agency  Official  to  consult  with  the 
SHPO/THPO  in  planning  for  public 
involvement,  in  recognition  of  the 
inherent,  specialized  knowledge  that 
such  local  entities  possess  regarding 
local  parties  which  could  have  an 
interest  on  historic  properties. 

Subsection  (c)  of  the  final  rule 
pertains  to  identification  of  the 
appropriate  SHPO/THPO.  It  also 
includes  general  rules  regarding 
consultation  with  the  SHPO/THPO.  The 
substance  of  this  subsection  was 
formally  contained  in  subsection  (d)  of 
the  September  1996  draft,  although  it 
has  been  amended  to  respond  to 
comments.  During  the  consultation 
meetings  with  Indian  tribes,  and  as 
reflected  in  Indian  tribe  written 
comments,  tribes  expressed  the  concern 
that  the  role  of  tribal  historic 
preservation  officers  who  had  assiuned 
the  role  of  state  historic  preservation 
officers  under  section  101  (d)  (2)  of  the 
NHPA  was  not  adequately  addressed  in 
the  regulations.  Because  THPOs  that 
have  formally  assumed  SHPO  duties  on 
tribal  lands  act  in  lieu  of  SHPOs,  many 
tribal  comments  suggested  referencing 
"SHPO/THPO."  By  using  this  reference, 
Federal  agencies  vidll  be  reminded  that 


they  must  not  only  determine  if  their 
actions  are  on  or  will  affect  historic 
properties  on  tribal  land,  but  they  also 
must  determine  whether  or  not  the 
tribe's  THPO  has  formally  assumed  the 
role  of  SHPO.  This  change  is  a 
clarification  of  the  language  in 
§  800.12(B)  of  the  September  1996  draft 
which  set  forth  the  rights  of  Indian 
tribes  when  undertaldi^  are  on  tribal 
lands.  That  subsection  addressed  what 
would  happen  if  an  Indian  tribe  did  not 
formally  assume  the  responsibilities  of 
the  SHPO,  but  did  not  explain  the  role 
of  the  THPO  vis-a-vis  the  SHPO  where 
formal  assumption  did  occur  imder 
101(d)(2)  of  the  NHPA. 

With  regard  to  the  role  of  the  THPO 
that  has  formally  assumed  the  SHPO's 
role  on  tribal  land,  and  responding  to 
concerns  that  certain  rights  of  property 
owners  given  by  the  NHPA  could  be 
overlooked  or  disregarded,  the  Council 
added  a  reference  to  the  statutory 
language  in  section  101{d)(2)(D)(iii)  of 
the  Nlff  A,  which  authorizes  certain 
property  owners  on  tribal  lands  to 
request  SHPO  participation. 

the  September  1996  draft  included  in 
its  subsection  (d)(1),  language  directing 
Federal  agencies  to  consult  with  the 
Council  "if  the  State  Historic 
Preservation  Officer  declines  in  writing 
to  participate  in  the  Section  106  process 
*  *  *."  This  language  was  deleted  from 
the  final  rule  in  response  to  comments 
made,  particularly  during  the  OMB 
inter-agency  review,  that  such  language 
in  the  regulation  appeared  to  condone 
SHPO  refusal  to  participate  in  the  106 
process  as  long  as  it  was  done  in 
writing.  Language  referring  to  SHPO 
failure  to  respond  was  retained,  but 
amended  in  response  to  comments. 
Many  comments  disapproved  of  the 
language  "in  a  timely  manner,"  as  vague 
and  confusing.  The  Council  intended 
this  language  to  refer  back  to  the  periods 
of  time  specified  in  the  regulation  for 
SHPO  response.  However,  to  avoid 
confusion  and  to  also  respond  to  other 
comments  requesting  definite  time 
periods,  the  Council  deleted  the 
language  and  specified  a  30  day 
response  time.  Additionally,  in  response 
to  Federal  agency  comments  asking  ft)r 
certainty  and  finality  to  the  process,  the 
Coimcil  included  language  on  the 
regulation  stating  that  the  Federal 
agency  could  either  proceed  to  the  next 
step  in  the  process  or  consult  with  the 
Council  if  the  SHPO  fails  to  respond.  In 
response  to  SHPO  concerns  of  being 
permanentiy  left  out  of  the  rest  of  the 
106,  process,  the  Council  allowed  for 
SHPO  re-entry  into  the  process. 
However,  in  response  to  concerns  about 
the  need  to  cut  down  on  delays  and 
providing  for  timing  certainty  in  the 


process,  the  final  regulations  do  not 
provide  for  reconsideration  of  previous 
findings  or  determinations  that  the 
SHPO  failed  to  review. 

Subsection  (d)  of  the  final  rule 
contains  language  similar  to  that  of 
§  800.12(b)  of  tiie  September  1996  draft. 
However,  the  intent  of  the  language  has 
been  clarified  in  response  to  tribal 
comments  that  the  Council  must  make 
it  clear  that  the  Indian  tribe's  consent  is 
necessary  when  on  tribal  lands,  whether 
or  not  the  THPO  has  formally  assumed 
the  SHPO's  responsibilities. 

Subsections  (e)  and  (f)  of  the  final  rule 
contain  similar  language  to  that  of 
subsection  (c)  and  (e)  in  the  September 
1996  draft.  In  response  to  various 
comments  that  asked  for  clarity 
regarding  participation  and  showed 
concern  that  participants  could  be  left 
out  of  the  process,  the  Council  made  it 
clear,  under  §§  800.2(c)(5)  and 
800.3(f)(1),  that  appUcants  must  be 
invited  to  be  consulting  parties. 

The  September  1996  draft  stated  that 
Agency  Officials  "shall  identify"  hidian 
tribes  or  Native  Hawaiian  organizations 
that  might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  efiiects.  The  language 
was  changed  so  that  Agency  Officials 
"shall  make  a  reasonable  and  good  faith 
effort"  to  identify  such  tribes.  This 
change  was  strongly  requested  by 
Federal  agencies  during  the  OMB 
review  process,  on  the  basis  that  there 
would  be  an  inherent,  extreme  difficulty 
in  identifying  all  such  tribes  when  there 
is  no  clear  guidance  or  list  showing 
such  tribes  for  each  property  in  the 
entire  United  States  that  could  be 
affected  by  an  undertaking.  After 
discussions  with  OMB.  the  Coimcil 
acceded  to  the  change,  believing  it 
strikes  an  adequate  balance,  consistent 
with  the  statute,  between  the  need  to 
consult  Such  tribes  and  the  practical 
concerns  of  identifying  them.  The 
Council,  however,  notes  its 
understanding  that  a  Federal  agency  is 
not  making  "a  reasonable  and  good  faith 
effort"  to  identify  Indian  tribes  under 
this  subsection  if  it  possesses 
knowledge,  through  communication 
from  Indian  tribes  or  otherwise,  that  a 
particular  Indian  tribe  attaches  religious 
and  cultiual  significance  to  a  property 
to  be  affected  by  an  undertaking,  but 
still  fails  to  identify  such  tribe  in  the 
106  process.  Such  a  lack  of  a  reasonable 
and  good  faith  effort  would  be  contrary 
to  the  requirements  of  the  NHPA. 
Subsection  (g)  of  the  final  rule 
contains  language  that  was  formally  in 
subsection  (d)(3).  It  was  moved  as  a 
separate  subsection  to  highlight  the 
opportunity  for  expediting  consultation. 
Language  was  added  to  clarify  when 
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multiple  steps  in  the  process  could  be 
condeused,  further  streamlining  the  106 
process. 

Section  800.4 

The  substance  of  §  800.4(a)  changed 
minimally  from  the  September  1996 
draft.  The  first  sentence  in  subsection 
(a)  was  deleted  as  it  was  determined  to 
be  redimdant  with  the  coordination 
subsection  in  §  800.3.  The  Federal 
agency  responsibilities  during  the 
scoping  of  identification  efforts  also 
remained  largely  unchanged,  except  that 
reference  to  the  documentation 
requirement  for  area  of  potential  effects 
was  added  here.  The  duty  to  document 
the  area  of  potential  effects  was  listed  in 
§  800.12  in  the  September  1996  draft 
and  was  added  in  §  800.3  to  emphasize 
the  significance  of  this  step.  The 
Council  plans  to  provide  further 
guidance  on  development  of  the  area  of 
potential  effect  to  address  comments 
seeking  assistance  in  defining  the  area 
of  potential  effect.  Some  comments 
questioned  the  duty  to  consult  with  the 
SHPO/THPO  during  the  determination 
of  the  area  of  potential  effect. 
Consultation  with  the  SHPO/THPO  at 
this  critical  decision  making  point  has 
always  been  viewed  as  an  important 
part  of  the  process.  The  Council  decided 
to  retain  the  duty  to  consult  with  the 
SHPO/THPO  since  the  Council  believes 
that  SHPO/THPOs  have  special 
expertise  as  to  the  historic  areas  in  their 
jiuisdiction  and  the  idiosyncracies  of 
such  areas,  and  can  greatly  assist  the 
Agency  Official,  using  such  expertise,  in 
determining  an  acciuate  area  of 
potential  effects.  Nevertheless,  it  is 
noted  that  the  Federal  agency  is 
ultimately  responsible  for  making  the 
final  determination  about  the  area  of 
potential  effect  (i.e.,  the  concurrence  of 
the  SHPO/THPO  in  such  determination 
is  not  required). 

One  comment  noted  that,  under  the 
existing  regulations,  the  public  was  not 
involved  early  in  the  identification 
efforts.  Section  800.4(a)(3)  requires  that 
Federal  agencies  seek  information  from 
individuals  or  organizations  likely  to 
have  knowledge  of  or  concerns  with 
historic  properties  in  the  area.  This  is  an 
avenue  for  early  public  involvement. 

Subsection  (b)  sets  the  standards  for  a 
Federal  agency's  identification  of 
historic  properties.  This  subsection  was 
modified  minimally  to  address  several 
comments.  In  response  to  tribal 
concerns,  the  requirement  to  consult 
with  Indian  tribes  and  Native  Hawaiian 
organizations  that  attach  religious  and 
cultural  significance  to  properties  was 
moved  to  this  part  of  the  regulations. 
The  substantive  requirement  had  been 
set  forth  under  §  800.12(c)(1)  of  the 


September  1996  draft.  In  response  to 
tribal  concerns  regarding  the  need  for 
adequate  safeguards  for  sensitive 
information,  the  Council  added  a 
sentence  requiring  Federal  agencies  to 
consider  "confidentiality  concerns"  of 
Indian  tribes  and  Native  Hawaiian 
organizations. 

The  final  rule  also  tied  the 
"reasonable  and  good  faith  effort" 
standard  to  examples  listed  in 
subsection  (b)(1).  Council  guidance  will 
be  developed  to  elaborate  on  the  use  of 
the  various  methods  of  identification 
depending  on  the  facts  of  each 
undertaking  to  respond  to  those 
comments  seeking  clarification.  One 
comment  noted  that  the  regulations 
should  provide  a  mechanism  for 
disputes  over  what  constitutes  a 
"reasonable  and  good  faith  effort." 
Section  800.2(b)(2)  of  the  final  rule  sets 
forth  that  the  Coimcil  can  provide 
advice  and  assistance  in  resolution  of 
disputes  diuing  the  process. 

"nie  concept  of  "pnased 
identification"  was  well  received  in  the 
comments.  The  final  rule,  imder 
§  800.4(b)(2),  clarifies  the  applicability 
of  phased  identification.  It  also  expands 
the  notion  of  phasing  to  the  evaluation 
step  in  the  process,  as  suggested  by 
several  comments. 

Section  800.4(b)(3)  of  the  September 
1996  draft,  regarding  the  use  of 
contractors  by  Agency  Officials,  was 
moved  to  §  800.2(a)(3)  of  the  final  rule. 

With  regard  to  the  evaluation  of 
historic  properties,  one  comment  stated 
the  importance  of  allowing  consensus 
determinations  on  eligibility  whereby 
Federal  agencies  assume  eligibility  for 
the  National  Register  without 
conducting  a  full  evaluation,  thus 
expediting  the  section  106  process.  The 
Council  provided  for  consensus 
determinations  in  subsection  (c)(2)  of 
the  final  rule  and  in  the  September  1996 
draft  in  (c)(2). 

In  response  to  tribal  conunents  about 
the  importance  of  §  800.12(c)(1)  of  the 
September  1996  draft  regarding 
determinations  of  eligibility,  the 
Coiuicil  incorporated  language  from  that 
section  into  §  800.4(c)(2)  of  the  final 
rule.  In  response  to  strong  tribal 
concerns  about  the  treatment  of 
properties  to  which  they  attach  religious 
and  cultiiral  significance  and  concerns 
that  they  would  not  be  properly 
evaluated  by  those  that  do  not  attach 
such  significance  to  the  properties,  the 
Council  amended  the  regulatory 
language  to  provide  an  avenue  for  tribes 
that  disagree  with  eligibility 
determinations  regarding  such 
properties  to  ask  the  Council  to  request 
the  Federal  agency  to  obtain  a 
determination  of  eligibility. 


Many  SHPO  comments  strongly 
expressed  concern  about  the  15-day 
review  period  in  subsection  (d)  of  the 
September  1996  draft,  finding  it  too 
short  for  an  adequate  review  of  a 
determination  of  "no  historic  properties 
affected."  In  light  of  the  sometimes 
limited  resources  and  workloads  of  the 
SHPOs  and  the  fact  that  the  complexity 
of  some  determinations  require  more 
time  for  an  adequate  review,  the  Council 
agreed  and  extended  the  time  for  SHPO 
response  to  30  days.  The  Council 
believes  that  the  need  for  proper 
evaluation  of  this  determination  and  the 
danger  that  an  improper  evaluation 
could  result  in  damage  to  historic 
properties  outweighs  the  interests  of 
expediting  the  process  by  15  days. 

Section  800.5 

Subsection  (a)(1)  changed  only  in  that 
it  incorporated  the  duty  to  consult  with 
Indian  tribes  and  Native  Hawaiian 
organizations,  that  was  found  in 
§  800.12(c)(1)  of  the  September  1996 
draft.  Other  minor  wording  changes 
were  made  in  response  to  comments  to 
clarify  that  there  is  no  new  notice  and 
comment  requirement  at  this  step.  Thus, 
the  words  "which  have  been"  were 
added  to  the  last  sentence.  References  to 
the  term  "interested  public"  were 
deleted,  as  such  a  category  of 
participants  was  dropped,  as  described 
above. 

With  regard  to  subsection  (a)(1),  some 
comments  took  issue  with  the  last 
sentence  which  contains  the  concept  of 
indirect  effects  as  not  being  included  in 
the  regulations  to  be  superseded.  The 
Coimcil  has  always  considered  that 
"effect"  as  contained  in  the  statutory 
language  of  Section  106  includes  both 
direct  and  indirect  effects.  Therefore,  it 
specified  that  in  regulatory  language, 
thereby  retaining  the  requirement  Qiat 
indirect  effects  be  considered  by  Federal 
agencies  during  section  106  process,  as 
it  similarly  is  diuing  the  NEPA  process. 

The  wording  of  some  of  the  examples 
of  adverse  effects  in  subsection  (a)(2) 
was  modified  from  the  September  1996 
draft  to  clarify  the  intent  and 
application  in  response  to  comments. 

Subsection  (a)(3)  was  eliminated  in 
the  final  rule,  but  the  concept  of 
avoidance  as  justifying  a  no  adverse 
effect  determination  is  incorporated  into 
subsection  (b).  The  subsection  (a)(3)  of 
the  final  rule  expands  upon  the  phasing 
of  identification  and  evaluation  efforts 
to  include  phasing  of  the  application  of 
adverse  effect  criteria  under  certain 
circumstances.  Conunents  observed  that 
such  flexibility  at  this  step  in  the 
process  was  essential  if  a  Federal  agency 
opted  for  phasing  at  the  earlier 
identification  and  evaluation  stages. 
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Subsection  (a)(4),  the  standard 
treatment  provision,  in  the  September 
1996  draft  was  completely  removed 
firom  this  section  in  the  relation.  The 
standard  treatment  option  is  still 
contained  generally  in  §  800.14(d)  of  the 
final  rule.  The  Council  removed  the 
Standard  Treatments  on  subsection 
(a)(4)  because  it  believes  that  all  such 
treatments  should  be  arrived  at  through 
specific  consultation  about  them,  as 
provided  imder  the  final  rule's 
-   §  800.14(d).  This  does  not  change  their 
availability  as  a  streamlining  device 
under  the  regulations. 

With  regard  to  review  of  "no  adverse 
effect"  determinations,  the  final  rule 
was  amended  to  acknowledge  that, 
although  the  Coimcil  will  not  review 
"no  adverse  effect"  determinations  as  a 
routine  matter,  there  may  be  certain 
circimistances  where  the  Coimcil  will 
intervene  and  review  the  finding,  even 
where  there  is  SHPO/THPO  agreement 
with  the  Federal  agency.  This  would 
likely  happen  when  a  consulting  party 
disagrees  with  the  Agency  Official's 
determination  or  when  the  Coimcil, 
guided  by  the  criteria  in  appendix  A, 
decides  that  it  should  review  the 
determination.  Subsection  (c)(1)  of  the 
final  rule  acknowledges  this  by  adding 
the  language  "Unless  the  Council  is 
reviewing  the  finding  pursuant  to 
§  800.5(c)(3)*  •  *."  This  was  added  in 
response  to  comments  made  by  Indian 
tribes  and  preservation  organizations 
that  articulated  the  importance  of  the 
Council  retaining  its  authority  to 
overturn  no  adverse  effect 
determinations. 

Subsection  (c)(2)  of  the  final  rule  also 
amended  the  language,  formerly  in 
subsection  (b)(2),  that  provided  for 
disagreements  between  the  SHPO  and 
the  Federal  agency.  The  Council  deleted 
the  language  requiring  Federal  agencies 
to  "consider  the  etfecl  adverse"  if  the 
SHPO/THPO  disagreed  with  a  no 
adverse  effect  finding.  In  the  last 
sentence  of  (c)(2),  the  Council  also 
changed  the  word  "may"  in  the 
September  1996  draft  to  "shall"  in  the 
final  rule,  in  response  to  several 
comments.  Federal  agency  comments 
and  others  suggested  giving  the  Federal 
agency  the  option  of  going  back  to  the 
SHPO/THPO  to  resolve  the 
disagreement  or  requesting  Council 
review.  Most  Federal  agencies,  however, 
did  not  want  the  Coundl's  position  to 
be  binding  on  the  Federal  agency,  but 
merely  advisory.  The  Council 
considered  this  concern,  but  rejected  it 
as  the  Council  maintains  it  has  the  right 
to  interpret  the  correct  application  of  its 
regulations.  If  an  agency  incorrectly 
applied  the  criteria  of  adverse  effect,  the 
Council  viewed  this  as  a  misapplication 


of  its  procedures.  In  response  to 
comments  which  found  it  problematic 
that  there  was  no  time  limit  for  Council 
review  of  no  adverse  effect 
determinations,  the  Council  set  a  15  day 
review  period  for  such  reviews  in 
subsection  (c)(3)  and  added  language 
stating  that  the  Agency  Official  could 
assume  CouncU  concurrence  with  the 
finding  if  the  Council  had  not 
responded  within  that  time  ft-ame. 

Subsection  (d)  of  §  800.5  of  the  final 
rule  contains  the  language  that  was 
formerly  in  subsection  (c)  of  the 
September  1996  draft.  The  first  sentence 
of  (d)(1)  has  been  modified  to  remove 
notification  requirements,  but  to  make 
information  available  upon  request.  The 
notification  requirement  was  moved  to 
subsection  (c)  of  the  final  rule.  This  was 
done  in  response  to  comments  about  the 
importance  of  early  involvement  of 
consulting  parties. 

Section  800.6 

Subsection  (a)(1)  was  modified  to 
clarify  that  whenever  an  adverse  effect 
determination  was  made,  the  Council 
was  to  receive  notification,  whether  or 
not  its  participation  was  being 
requested.  Several  comments  noted  that  . 
this  was  not  clear  in  the  language  of  the 
September  1996  draft.  The  criteria  for 
requesting  Council  involvement  was 
also  modified  by  moving  (a)(l)(i)(D)  to 
(a)(l)(ii)  so  that  the  parties  listed  in  the 
provision  could  directly  request  Council 
involvement  rather  than  going  through 
the  Federal  agency.  This  was  suggested 
by  several  comments  as  a  more  efficient, 
streamlined  method  to  request  Council 
intervention.  The  Council  deleted  the 
reference  to  its  right  to  enter  the  process 
on  its  own  initiative  as  was  mentioned 
in  the  September  1996  draft  at 
subsection  (a)(l)(ii).  Nevertheless,  the 
Council  maintains  that  right  in  the  final 
rule  pursuant  to  §  800.2(b)(1)  and  the 
CritOTia  in  Appendix  A. 

Subsection  {a)(2)  of  the  final  rule  sets 
forth  the  duty  to  involve  and  invite,  as 
appropriate,  other  individuals  or 
entities  to  be  consulting  parties.  This 
subsection  changed  minimally  from  the 
September  1996  draft,  except  that  the 
sentence  allowing  the  Council  to  serve 
as  arbiter  of  disputes  over  consulting 
party  status  was  removed  in  response  to 
negative  comments  fit>m  Federal 
agencies  that  believed  such  Council 
involvement  was  inconsistent  with  its 
authority. 

Subsection  (a)(3)  of  the  final  rule  was 
amended  by  adding  the  proviso  that 
disclosure  of  information  was  subject  to 
the  confidentiality  provision  in  the 
regulation.  This  was  added  in  response 
to  Federal  agency  concerns  about 
disclosure  of  proprietary  information 


regarding  private  property  owners  and 
archeological  sites,  as  well  as  Indian 
tribe  concerns  about  disclosure  of 
sensitive  information  regarding 
properties  of  traditional  religious  and 
cultural  importance. 

Subsection  (a)(4)  of  the  final  rule  was 
also  amended  by  adding  language  on 
confidentiality  for  the  reasons  stated 
above. 

Language  was  also  added,  in  response 
to  Federal  agency  comments,  to 
elaborate  on  the  factors  that  Federal 
agencies  should  consider  when 
determining  the  appropriate  way  to 
involve  members  of  the  public. 
Additionally,  in  response  to  Federal 
agency  comments  concerned  with 
duplicate  efforts,  particularly  during  the 
inter-agency  review,  the  Council  added 
a  new  sentence  to  acknowledge  that 
earlier  public  involvement  conducted 
by  Federal  agencies  may,  in  certain 
circumstances  affect  the  level  of  pubhc 
notice  and  involvement  at  the  resolution 
of  adverse  effect  stage.  For  example,  if 
all  relevant  information  is  provided  at 
earlier  stages  in  the  process  in  such  a 
way  that  a  wide  audience  is  reached, 
and  no  new  information  is  available  at 
•  that  stage  in  the  process  that  would 
assist  in  the  resolution  of  adverse 
effects,  then  a  new  public  notice  may 
not  be  warranted. 

Reference  to  section  304  of  the  NHPA 
was  added  in  the  final  rule,  under 
subsection  (a)(5),  in  response  to  strong 
concerns  expressed  by  Indian  tribes 
regarding  disclosure  of  sensitive 
information. 

The  subsection  on  resolution  without 
the  Council,  §  800.6(b)(1),  was  amended 
in  response  to  several  comments 
questioning  the  meaning  of  the  term 
"file"  as  used  in  the  September  1996 
draft.  The  term  "file"  was  changed  to 
"submit,"  and  the  documentation 
requirement  was  added  to  ensure  that 
the  Council  had  the  information  that  it 
needed  if  it  were  to  review  the 
Memorandum  of  Agreement,  as 
suggested  by  some  comments.  Language 
was  added  in  §800.6(b)(l)(iii)  that  the 
Council  would  notify  the  head  of  an 
agency  when  the  Council  decided  to 
enter  the  section  106  process.  This  was 
in  response  to  comments  in  the 
interagency  review  process  and  was 
intended  to  ensure  that  policy-level 
officials  in  the  agency  were  aware  of 
cases  that  warranted  Council 
involvement.  The  last  sentence  in 
§  800.6(b)(l)(v)  was  added  to  explain  the 
outcome  if  tfie  Council  decides  not  to 
join  the  consultation  despite  the  request 
to  do  so. 

Subsection  (b)(2)  was  changed  so  that 
the  phrase  "avoid  or  minimize  the 
adverse  effects"  was  changed  to  "seek 
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ways  to  avoid,  minimize  or  mitigate  the 
adverse  effects."  This  change  was  made 
in  response  to  comments,  in  order  to 
more  appropriately  reflect  the  essence  of 
consultation  behind  the  106  process. 

The  final  rule  clarifies  the  status  and 
rights  of  parties  involved  in  the 
development  of  a  Memorandum  of 
Agreement  as  set  forth  in  subsection  (c). 
Many  comments  had  found  the 
treatment  of  these  issues  section  in  the 
September  1996  draft  to  be  confusing. 
The  Council  redrafted  the  subsection  by 
first  moving  the  provision  describing 
the  legal  effect  of  a  Memorandiun  of 
Agreement  to  the  beginning  of  the 
subsection.  This  was  formerly  in 
subsection  (c)(5)  of  the  September  1996 
draft.  Under  §  800.6(c)(1)  of  the  final 
rule,  the  Coimcil  also  separated  out  the 
various  signatories  for  different  kind  of 
agreements,  adding  a  reference  to  the 
fact  that  the  Coimdl  and  the  Federal 
agency  can  enter  into  a  Memorandiun  of 
Agreement  imder  §  800.7(a)(2).  The  final 
rule  adds  a  new  category  of  parties  that 
may  or  should  be  invited  to  become 
signatories  to  the  agreement  as  listed  in 
subsections  (c)(2)(i)  and  (ii);  these 
parties  will  have  the  rights  of  signatories 
if  they  choose  to  sign  the  agreement 
after  being  invited.  Subsection  (c)(2)(iii) 
clarifies  the  outcome  of  such  parties' 
refusal  to  sign  the  agreement.  Another 
category  of  parties,  different  from 
signatories  or  those  invited  to  become 
signatories,  is  concurring  parties  as  set 
forth  in  subsection  (c)(3).  The  remaining 
subsection  on  Memoranda  of  Agreement 
remained  essentially  the  same  except 
that,  in  response  to  comments, 
subsections  (6)  and  (9)  regarding 
subsequent  discoveries  were  added. 

Section  800.7 

There  were  few  comments  on  §  800.7. 
The  Coimcil  made  minimal  changes  to 
this  section.  In  subsection  (a),  the 
Council  added  a  sentence  requiring  the 
party  terminating  consultation  to  notify 
the  consulting  parties  and  to  state  in 
writing  the  reasons  for  terminating.  This 
was  done  to  ensure  that  termination  was 
groimded  in  sound  reasons  and  that 
other  parties  had  full  understanding  of 
the  basis  for  termination.  The 
requirement  that  the  head  of  the  agency 
or  an  Assistant  Secretary  or  other  officer 
with  major  department-wide  or  agency- 
wide  responsibility  request  Coimcil 
comment  when  the  Federal  agency 
terminates  was  criticized  in  several 
comments  that  believed  it  was 
burdensome,  unnecessary  or  beyond  the 
authority  of  the  Coimcil.  The  Council 
retained  the  requirement  for  several 
reasons.  First,  section  110(1)  of  the 
NHPA,  which  was  added  in  the  1992 
amendments  to  require  this.  That 


section  requires  that  the  head  of  such 
agency  "shall  document  any  decision 
made  pursuant  to  section  106"  where 
the  Federal  agency  has  not  entered  into 
a  Memorandum  of  Agreement  regarding 
undertakings  which  adversely  affect 
historic  properties.  Second,  as  a  matter 
of  protocol,  since  the  Council  members, 
many  of  whom  are  Presidential 
appointees  and  include  the  heads  of  six 
Federal  agencies,  are  responsible  for 
commenting  on  a  termination,  the 
Council  determined  that  it  was 
appropriate  for  the  request  to  be  made 
at  that  level. 

Subsection  (a)(3)  was  added  in 
response  to  tribe  comment  and  in 
recognition  of  an  Indian  tribe's 
sovereign  status  with  regard  to  its  tribal 
lands.  Ilie  requirement  that  a  tribe  must 
be  a  signatory  to  any  agreement 
negotiated  pursuant  to  §  800.6  was 
contained  in  the  last  sentence  of 
§  800.12(b)(3)  of  the  September  1996 
draft. 

Subsection  (a)(4)  was  amended  by 
giving  the  Council  the  option  to  avoid 
termination  by  going  to  the  Federal 
agency  Federal  Preservation  Officer  to 
attempt  resolution  of  issues.  This  option 
was  suggested  by  several  Federal 
agencies. 

Subsection  (b)  was  added  to  allow  the 
Council  to  provide  advisory  conunents 
even  when  a  Memorandum  of 
Agreement  has  been  signed.  This 
provision  will  give  the  Coimcil  the 
flexibility  to  agree  to  certain 
Memoranda  of  Agreement,  but  to 
supplement  its  signature  with 
additional  comments.  This  was 
suggested  in  one  comment,  and  was 
determined  by  the  Council  to  be  a 
valuable  vehicle  for  issuing  advisory 
opinions  to  assist  Federal  agencies  in 
their  106  compliance  efforts. 

In  subsection  (c)(3)  the  Council  added 
the  Federal  Preservation  Officer  (FPO) 
as  a  recipient  of  a  copy  of  the  Council 
comments.  This  should  assist  the  FPO 
in  his/her  agency-wide  management  of 
section  106  compliance. 

Subsection  (c)i4)  pertaining  to  Federal 
agency  response  to  Council  comments 
was  changed  by  adding  the  requirement 
that  the  agency  head  prepare  a  summary 
of  the  decision.  This  was  added  to 
ensure  that  the  decision  received 
adequate  consideration  by  the  agency 
head  and,  therefore,  was  properly 
dociunented,  as  required  by  section 
110(1). 

Section  800.8 

This  section  of  the  regulations 
responds  to  the  desire  to  streamline  the 
106  process  and  to  coordinate  it  with 
the  National  Environmental  Policy  Act 
(NEPA)  process.  As  stated  before,  most 


commenters  approved  of  the  concept  of 
NEPA  coordination.  However,  many 
believed  it  did  not  streamline  the 
process  enough.  The  Council  believes  it 
has  streamlined  coordination  with  the 
NEPA  process  to  the  largest  extent 
possible  without  unduly  sacrificing  the 
key  components  of  the  section  106 
process.  The  standards  by  which  NEPA 
coordination  must  be  conducted  reflect 
our  understanding  of  such  key 
components  that  could  not  be  sacrificed 
without  failing  the  letter  and  spirit  of 
Section  106. 

In  response  to  a  concern  that  a  finding 
of  adverse  effect  could  incorrectly  be 
thought  as  automatically  triggering  a 
requirement  to  produce  an 
Enviroiunental  Impact  Statement  (HIS), 
the  Coimcil  added  the  last  sentence  of 
§  800.8(a)(1)  of  the  final  regulation  to 
make  it  clear  that  adverse  effects  on 
historic  properties  do  not,  by 
themselves,  necessarily  trigger  an  EIS 
requirement.  However,  they  may  be  of 
such  magnitude  or  combine  with  other 
environmental  impacts  to  warrant 
preparation  of  an  EIS.  This  is 
determined  by  the  Federal  agency  in 
accordance  with  its  NEPA  procedures 
and  applicable  NEPA  case  law. 

Tribal  conunents  showed  a  concern 
that  sensitive  information  would  be 
published  on  the  Environmental  Impact 
Statement  (EIS),  and  therefore  be 
available  for  public  distribution.  The 
Council  notes  that  §  800.8(c)(l)(iii) 
states  that  tribes  must  be  consulted  in 
the  preparation  of  NEPA  documents. 
The  Council  believes  that  the 
confidentiality  concerns  of  the  tribes 
could  be  addressed  in  these 
consultations.  Moreover,  §  800.8(cKl)(ii) 
states  that  identification  and  effects 
determinations  must  be  consistent  with 
§§  800.4  and  800.5,  and  that  such 
sections  address  confidentiality 
concerns.  Tribes  could  object  to  a  NEPA 
coordination  that  is  not  consistent  with 
this  and  other  standards. 

Certain  comments  cited  a  concern  that 
§  800.8  could  allow  too  many 
inappropriate  reasons  to  prolong  or 
repeat  consultation.  The  Council  has 
limited  objections  to  the  NEPA 
coordination  on  two  bases:  (a)  That  it 
does  not  meet  the  standards  listed  under 
subsection  (c)(1),  or  (b)  that  substantive 
treatment  of  effects  on  historic 
properties  on  the  NEPA  documents  are 
inadequate.  The  Council  will  review 
such  objections  within  30  days. 

Comments  from  Federal  agencies 
indicated  that  subsection  (c)(5) 
inappropriately  implied  that  the  Agency 
Official  would  retain  responsibility  for 
measures  in  a  Record  of  Decision  (ROD) 
or  Finding  of  No  Significant  Impact 
(FONSI)  when  another  party  may 
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actually  cany  those  out.  The  Coimcil 
therefore  agreed  to  change  the  language 
to:  "if  the  Agency  Official  fails  to  ensure 
that  the  measures  *  *  *  are  carried  out 
*  *  *"  (the  language  used  to  state  that 
the  Agency  Official  "fails  to  cany  out 
the  measure  *  *  *"). 

Section  800.9 

Many  comments  found  the  review 
procedures  set  forth  in  §  800.9(a)  of  the 
September  1996  draft  to  be  problematic. 
Comments  found  this  subsection  to  be  a 
backdoor,  and  unauthorized,  appeals 
process  that  created  a  lack  of  finality  to 
the  106  process.  Conunents  also  noted 
that  the  right  to  appeal  to  the  Council 
was  too  limited,  as  only  certain 
individuals  who  had  participated  in  the 
process  could  make  an  appeal  imder 
subsection  (a).  Based  on  the  strong 
adverse  sentiment  to  this  provision,  the 
Council  completely  redrafted  this 
subsection.  The  new  subsection  (a) 
succinctly  and  simply  states  that  the 
Council  can  render  its  advisory  opinion 
at  any  time  in  the  106  process  regarding 
any  compliance  matters.  Federal 
agencies  are  required  to  consider  the 
Council's  advisory  opinion  in  reaching 
a  decision  on  the  matter.  With  this 
change,  the  Coimcil  believes  it  is 
responding  to  the  concerns  expressed  in 
the  comments  about  an  elaborate 
appeals  process.  The  change  also 
addresses  the  concern  that  the  Council 
was  exceeding  its  authority  as  an 
advisory  body,  since  the  final  rule 
acknowledges  that  the  Council  will 
issue  advisory  opinions. 

Subsection  (b)  was  changed  in 
response  to  a  comment  which 
questioned  the  provision  in  the 
September  1996  draft  that  required  the 
Coimcil  chairman  to  send  a  foreclosure 
finding  to  the  head  of  an  agency.  The 
wording  implied  that  the  foreclosure 
■  decision  was  that  of  the  Chairman, 
rather  than  the  Council  at  large.  It  was 
always  the  intention  that  the  decision 
was  thai  of  the  Council  at  large  so  as  to, 
among  other  things,  reflect  the  diversity 
of  the  whole  Council.  The  final  rule 
merely  deletes  the  reference  to  the 
Chairman. 

Several  comments  sought  more 
direction  with  regard  to  intentional 
adverse  effects  of  applicants  in 
subsection  (c).  The  final  rule,  like  the 
notice  of  proposed  rulemaking,  tracks 
the  language  in  section  110(k)  of  the 
NHPA.  Additionally,  in  response  to 
comments,  the  Council  set  forth  a 
procedure  describing  how  it  would 
consult  with  Federal  agencies  that  make 
a  preliminary  determination  that 
circumstances  may  justify  granting 
assistance  to  the  applicant.  The  section 
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110  Guidelines  provide  substantive 
guidance  on  this  subject. 

Subsection  (d)  provides  for  periodic 
reviews  of  how  participants  fulfill  their 
responsibilities  under  section  106.  Some 
comments  questioned  the  Council's 
authority  for  such  reviews,  even  in  light 
of  section  203  of  the  NHPA.  The 
Council  maintains  the  position  that 
sections  202  and  203  of  the  NHPA 
clearly  provide  for  the  collection  of 
information  firom  Federal  agencies 
regarding  the  section  106  process  and 
for  the  Council  to  make 
recommendations  to  Federal  agencies 
on  improving  compliance.  In  response 
to  comments,  nev^theless,  the  Council 
removed  the  refiarence  to  Council 
"oversight"  bom  the  final  rule  in 
subsection  (d)(1). 

Subsection  (d)(2)  of  the  September 
1996  draft  was  deleted  as  unnecessary 
and  confusing  in  that  it  introduced  the 
concept  of  "professional  peer  review" 
without  explanation.  The  Council 
determined  that  reference  to  this  term 
was  hot  appropriate  or  beneficial.  The 
final  rule's  subsection  (d)(2)  contains 
the  provision  on  improving  the 
operation  of  section  106.  This 
subsection  remained  largely  unchanged, 
except  that  the  last  sentence  was  added 
to  acknowledge  the  Council's  authority 
under  section  202(a)(6)  of  the  NHPA  to 
review  Federal  agency  preservation 
programs  and  to  make  recommendations 
to  improve  their  effectiveness. 


Section  800.10 

This  section  received  few  comments. 
One  comment  questioned  the  use  of  the 
phrase  "directly  and  adversely"  in 
subsection  (a),  finding  it  implied  that 
indirect  effects  were  hot  considered 
under  this  subsection.  The  Coimcil 
retained  the  "directly  and  adversely" 
language  of  the  September  1996  draft 
because  it  tracks  the  statutory  language 
in  the  NHPA. 

Another  comment  noted  that  it  would 
be  more  appropriate  to  mandate  that  the 
National  Park  Service,  instead  of  the 
Coimcil,  be  involved  in  consultation 
over  National  Historic  Landmarks.  The 
regulations  include  a  requirement  that 
the  Secretary  of  the  Interior  receive 
notice  and  an  invitation  to  participate  in 
such  consultations  and,  thus,  the 
Council  has  provided  for  involvement  of 
the  Secretary  of  the  Interior  whenever 
the  Secretary  wants  to  enter  the 
consultation.  The  Council  chose  not  to 
mandate  the  Secretary's  participation. 

The  final  rule  contains  a  few  other 
minor  changes  to  rephrase  headings  and 
wording  of  subsections. 


Section  800.11 

The  type  of  documents  required  to  be 
submitted  at  various  stages  in  the  106 
process  remained,  for  the  most  part,  the 
same  as  presented  in  the  September 
1996  draft.  Subsection  (a)  on  adequacy 
of  documentation  and  subsection  (c)  on 
confidentiality,  were  changed  to 
respond  to  comments. 

With  regard  to  subsection  (a),  one 
comment  questioned  the  use  of  the  term 
"factual  and  logical"  basis  in  the  first 
sentence.  The  Council  deleted  this 
language  as  unnecessary.  Also  in 
response  to  a  comment,  the  Coimcil 
added  language  requiring  the  Council  or 
SHPO/THPO  to  notify  the  Federal 
agency  with  the  specific  information 
needs  to  meet  the  documentation 
standards.  This  should  expedite  the 
process  and  assist  the  Federal  agency  in 
fulfilling  its  documentation 
requirements. 

The  Council  had  added  specific 
language  giving  it  the  authority  to 
resolve  disputes  over  whether 
documentation  standards  are  met.  Some 
comments  disagreed  with  the  language 
in  the  September  1996  draft  giving  the 
Council  or  the  SHPO/THPO  the 
authority  to  determine  the  adequacy  of 
documentation.  Comments  suggested 
requiring  the  Federal  agency  to  consider 
the  Council  or  SHPO  views  and 
supplement  the  record  as  the  Agency 
Official  determined  it  as  necessary.  The 
Council  disagreed  with  these  comments 
because  it  viewed  the  adequacy  of 
documentation  as  an  essential  function 
for  which  the  Council  is  able  to  provide 
its  expertise.  Council  resolution  of 
disputes  over  documentation  would 
maintain  consistency  of  documentation 
among  Federal  agencies.  Additionally, 
the  authority  of  the  SHPO/THPO  to 
notify  Federal  agencies  that 
documentation  is  insufficient  is 
necessary  so  that  SHPOs/THPOs  have 
the  information  hat  they  need  to 
respond  to  Federal  agency 
determinations.  Nevertheless,  in  light  of 
strong  opposition  horn  commenters  who 
were  worried  that,  as  written  in  the 
September  1996  draft,  subsection  (a) 
would  cause  unending  delays  in  the 
section  106  process,  the  Council 
acceded  to  eliminating  the  language 
suspending  relevant  time  periods  until 
specified  information  was  submitted.  In 
addition,  the  Council  relegated  its  role 
to  one  of  "reviewing,"  as  opposed  to 
"resolving,"  document  disputes. 

Comments  questioned  the  language 
under  §800. 11  (a)  suspending  the  time 
periods  when  inadequate 
documentation  is  submitted,  arguing 
that  such  provision  would  result  in  long 
delays.  Another  comment  questioned 


27058  Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18,  1999 /Rules  and  Regulations 


the  meaning  of  "suspended",  querying 
whether  the  SHPO/THPO  would  receive 
an  additional  30  days  after  receipt  of 
adequate  documentation,  or  merely  the 
remaining  days  left  from  when  the 
SHPO/THPO  notified  the  Federal 
agency  that  the  docimientation  was 
inadequate.  In  order  to  alleviate 
concerns  of  delays  in  the  process,  the 
Council  acceded  to  removing  the 
suspension  of  time  language. 
Nevertheless,  Federal  agencies  must 
note  that  this  does  not  lessen  their 
obligation  to  meet  applicable 
documentation  standards,  and  that,  not 
meeting  such  obligations  could 
ultimately  result  in  foreclosure  or 
otherwise  open  their  Section  106 
compliance  to  challenge. 

SuDsection  (c)  containing  the 
confidentiality  provision,  was  modified 
by  tracking  the  statutory  language, 
almost  verbatim,  from  section  304  of  the 
NHPA  rather  than  paraphrasing  the 
main  portion  of  the  provision  as  was 
done  in  the  September  1996  draft.  This 
was  done  to  more  accurately  describe 
the  Federal  agency  responsibilities.  At 
the  end  of  subsection  (c)(2),  the  Coimcil 
added  two  sentences  describing  how  it 
would  consult  with  the  Secretary  on  the 
withholding  and  release  of  information. 
This  was  added  in  response  to  various 
comments,  particularly  those  of  tribes 
who  are  concerned  about  the  release  of 
information  of  sacred  sites.  Subsection 
(c)(3)  was  added  in  response  to 
comments  made  by  Federal  agencies 
and  others  about  privacy  concerns  of 
applicants.  It  acknowledges  that  other 
laws  or  agency  program  requirements 
may  limit  access  to  information. 

Minor  additions  and  changes  to 
ehhance  the  clarity  of  the 
documentation  requirements  are  made. 
Additionally,  subsections  (e)  and  (f)  of 
the  September  1996  draft  were 
consolidated  as  they  contained 
essentially  the  same  material.  In 
subsections  (f)  and  (g)(4),  the  Coimcil 
added  "any  substantive  revisions  or 
additions  to  the  docimientation 
provided  the  Coimcil  pursuant  to 
§  800.6(a)(1)"  in  order  to  facilitate  and 
expedite  the  review  of  information. 

Section  800.12 

As  discussed  above,  former  §  800.12 
of  the  September  1996  draft  contained 
the  consultation  requirements  regarding 
Indian  tribes  and  Native  Hawaiian 
organizations.  The  provisions  in  that 
past  section  have  been  interspersed  and 
incorporated  into  the  relevant  sections 
and  subsections  of  the  final  rule  for  ease 
of  reference  to  those  reading  the 
regulations,  eliminating  the  need  to  flip 
back  and  forth  between  other  sections  of 
the  regulations  and  this  one.  This 


reorganization  was  also  done  in 
response  to  tribal  concerns  that  the 
separate  section  did  not  facilitate 
integration  of  Indian  tribes  and  Native 
Hawaiian  organizations  into  the  routine 
process.  For  the  most  part,  the 
incorporation  of  those  provisions  into 
the  odier  sections  used  existing 
language.  Changes  that  were  made  in 
response  to  comments  are  noted  at  the 
specific  section. 

Section  800.12  of  the  final  rule 
contains  the  provisions  on  emergency 
situations,  formerly  under  §  800.13  of 
the  September  1996  draft.  The  final  rule 
incorporates  several  changes  suggested 
by  the  comments.  First,  the  Council 
deleted  the  reference  to  an  "Agency 
Official"  declaring  a  disaster  or 
emergency,  since  it  was  pointed  out  that 
Agency  Officials,  as  defined  by  the 
Council's  regulations,  do  not  have  such 
authority,  nor  was  it  appropriate  for  the 
Council  to  grant  them  such  authority. 
Second,  in  subsection  (b),  language  was 
also  added  that  had  erroneously  been 
left  out,  to  acknowledge  that  the 
provision  extended  to  other  "immediate 
threat(s)  to  life  or  property."  Third,  the 
duty  to  consult  with  Indian  tribes  and 
Native  Hawaiian  organizations  has  been 
incorporated  in  response  to  tribal 
comments  holding  that  this  is  mandated 
by  the  1992  amendments  to  the  NHPA. 

One  comment  stated  that  demoUtion 
and  repair  operations  should  be  exempt 
from  section  106  when  the  following 
principles  are  at  stake:  Protection  of 
lives,  compliance  with  building  codes, 
protection  for  property,  maintenance  of 
public  health  and  safety,  restoration  of 
vital  community  services,  or  evaluation 
of  post  disaster  engineering  reports.  The 
Council  recognized  many  of  these 
principles  but  believes  it  has  struck  the 
proper  balance  between  the  need  to 
carry  out  the  section  106  process  and 
the  need  for  expediency  created  by 
emergency  situations.  The  last  sentence 
of  §  800.12  provides  an  exemption  from 
section  106  compliance  for  immediate 
rescue  and  salvage  operations 
conducted  to  preserve  life  or  property, 
since  the  Council  believed  that 
emergency  expediency  in  those 
situations  outweighed  section  106 
process  to  such  an  extend  that  an 
exemption  was  warranted. 

Section  800.13 

This  section,  formerly  found  under 
§  800.14  of  the  September  1996  draft, 
was  revised  by  the  Council  to  simplify 
its  provisions  and  to  respond  to  various 
comments.  Subsection  (a)(1)  was  added 
in  the  final  rule  to  highlight  the  benefit 
of  planning  for  subsequent  discoveries 
in  Programmatic  Agreements. 
Subsection  (a)(2)  contains  language  that 


was  in  the  September  1996  draft,  except 
that  mention  of  standard  treatments 
containing  provisions  for  subsequent 
discoveries  was  deleted  as  it  was 
deemed  inappropriate  to  include 
treatment  for  subsequent  discoveries  in 
standard  treatments. 

Subsection  (b)  was  also  changed  by 
adding  "or  if  construction  on  an 
approved  undertaking  has  not 
commenced,"  as  the  Council  realized 
that  such  a  circumstance  would  also 
provide  the  opportunity  for 
consultation.  Subsection  (b)(2)  was 
amended  in  response  to  comments  that 
indicated  it  was  not  clear,  as  drafted  in 
the  September  1996  draft,  that  the 
SHPO/THPO  or  the  Indian  tribe  or 
Native  Hawaiian  organization  that 
attaches  religious  and  cultural 
significance  to  the  affected  property 
have  to  agree  that  the  property  is  of 
value  solely  for  its  scientific, 
prehistoric,  history  or  archaeological 
data  before  the  Archaeological  and 
Historic  Preservation  Act  could  be  used 
in  lieu  of  Section  106.  Subsection  (b)(3) 
was  changed  minimally  to  clarify  the 
intent  that  the  SHPO/THPO,  the  Indian 
tribe  or  Native  Hawaiian  organization 
and  the  Council  have  48  hours  in  which 
to  respond  to  a  notification  of  an 
inadvertent  discovery. 

Subsection  (d)  was  added  as  a  result 
of  comments  made  during  the  tribal 
consultation  meetings  and  in  deference 
to  tribal  sovereignty  with  regard  to 
actions  on  tribal  lands. 

Section  800.14 

This  section  was  formerly  found 
under  §  800.15  of  the  September  1996 
draft.  It  provides  for  new  options  for 
agencies  to  pursue  in  streamlining  their 
section  106  compliance  activities  and 
incorporates  the  practice,  under  the 
regulations  activities  and  incorporates 
the  practice,  under  the  regulations  to  be 
superseded,  of  developing 
Programmatic  Agreements  to  facilitate 
coordination  between  Section  106  and 
an  agency's  particular  program. 

Regarding  subsection  (a),  most  of  the 
Federal  agency  and  industry 
commenters  believed  that  the  Federal 
agencies  should  be  the  ones  determining 
the  procedural  consistency  of  program 
alternatives  with  Council  regulations. 
Most  SHPOs  and  Indian  tribes  believed 
the  Council  should  make  such 
consistency  determinations.  In  the  end, 
the  Council  opted  to  make  the 
consistency  determinations.  The 
Council  believes  it  has  the  internal 
experience  and  expertise  to  make  such 
evaluations.  Also,  the  diversity  of  its 
membership  ensures  that  a  balanced 
perspective  is  brought  to  final 
determinations  regarding  consistency. 
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Section  211  of  the  NHPA  states  that  the 
Council  "is  authorized  to  promulgate 
such  rules  and  regulations  as  it  deems 
necessary  to  govern  implementation  of 
section  106  *  *  *  in  its  entirety." 
Section  110(a)(2)  of  the  NHPA  states 
that  the  "(Federal  agency  historic 
preservation)  program(s)  shall  ensure 
*  *  *  that  the  agency's  procedures  for 
compliance  with  section  106  *  *  *  are 
consistent  with  regulations  issued  by 
the  Council  *  *  •"  (emphasis  added).  It 
must  be  understood,  among  other  things 
and  upon  closer  examination,  that 
section  110  of  the  NHPA  does  not 
specifically  provide  for  Federal  agencies 
to  substitute  their  programs  for  the 
Section  106  regulations  promulgated  by 
the  Council.  Through  §800. 14(a)  of  the 
new  regulations,  the  Council  is  allowing 
for  such  substitution,  believing  this  may 
help  agencies  in  their  section  106 
compliance.  However,  the  Council  will 
not  allow  such  substitution  if  the  agency 
procedures  are  inconsistent  with  the 
Council's  106  regulations.  The  Council, 
in  its  expertise,  holds  that  its 
regulations  correctly  implement  section 
106,  and  that  it  would  therefore  be 
inimical  to  its  mandate  and  contrary  to 
the  spirit  and  letter  of  section 
100(a)(2)(E)  of  the  NHPA,  for  the 
Council  to  allow  inconsistent 
procedures  to  substitute  the  Council's 
section  106  regulations. 

The  last  sentence  under  subsection 
(a)(4)  was  added  during  the  OMB  review 
process  to  allay  concerns  that  101(d)(5) 
agreements  would  be  entered  into 
without  the  knowledge  and  opportimity 
to  comment  of  Federal  agencies. 

Subsection  (b)  is  intended  to  retain 
the  concept  of  Programmatic 
Agreements  as  in  the  superseded 
regulations,  but  with  more  clarity 
regarding  required  signatiires, 
termination,  and  public  participation. 
Programmatic  Agreements  should 
facilitate  and  streamline  the  Section  106 
process  regarding  complex  project 
situations  or  multiple  undertakings. 

Subsection  (c)  sets  forth  the  process 
for  exempting  certain  programs  or 
categories  of  imdertakings  from  the 
section  106  process.  This  is  based  on 
section  214  of  the  NHPA. 

Subsection  (f)  was  added  in  response 
to  tribal  comments  that  there  needed  to 
be  specific  requirements  for  Federal 
agencies  to  consult  with  Indian  tribes 
during  the  preparation  of  program 
alternatives.  The  content  follows  the 
policies  that  have  guided  tribal 
consultation  throughout  the  revisions  of 
the  regulation. 

Section  800.15 

This  section  was  formerly  imder 
§800.16  of  the  September  1996  draft.  It 


is  presently  reserved  for  futiue  use.  The 
Council  will  proceed  with  the  review  of 
tribal  applications  for  substitution  of 
tribal  regulations  for  the  Council's 
section  106  regulations  on  tribal  lands, 
pursuant  to  section  101(d)(5)  of  the  Act, 
OB  the  basis  of  informal  procedures. 
With  regard  to  State  agreements,  the 
Coimcil  will  keep  in  effect  any  currently 
valid  State  agreements  imtil  revised 
procedures  for  State  agreements  take 
effect  or  until  the  agreement  is 
otherwise  terminated. 

Section  800.16 

Few  comments  were  received  on  the 
definitions  and  no  substantial  changes 
were  made.  There  were  some  comments 
on  the  definition  of  "undertaking," 
requesting  clarification  of  its  scope. 
That  has  been  done  in  the  Section-by 
Section  analysis  (Section  VII). 

VI.  Summary  of  Major  Changes  From 
the  Regulations  Being  Superseded 

The  revised  section  106  regulations 
will  significantly  modify  the  process 
under  the  regiilations  to  be  superseded, 
introducing  new  streamlining  while 
incorporating  statutory  changes 
mandated  by  the  1992  amendments  to 
the  NHPA.  This  section  of  the  preamble 
highlights  the  major  revisions  in  the 
process.  Although  there  are  many  other 
refinements  and  improvements  that 
ciimulatively  improve  the  operation  of 
the  section  106  process,  they  are  not 
detailed  here. 

Major  Changes 

Greater  deference  to  Federal  agency- 
SHPO  ^  decisionmaking.  The  Coimcil 
will  no  longer  review  routine  decisions 
agreed  to  by  the  Federal  agency  and  the 
SHPO/THPO  (adverse  effect  findmgs 
and  most  Memoranda  of  Agreement), 
recognizing  that  the  capability  of  these 
parties  to  do  effective  preservation 
planning  has  grown  substantially  since 
the  process  was  last  revised  in  1986. 

More  focused  Council  involvement. 
The  Coimcil  will  focus  its  attention  on 
those  situations  where  its  expertise  and 
national  perspective  can  enhance  the  ; 
consideration  of  historic  preservation 
issues.  Criteria  accompanjring  the 
regulation  specify  that  the  Council  may 
enter  the  section  106  process  when  an 
undertaking  has  substantial  impacts  on 
important  historic  properties,  presents 
important  questions  of  policy  or 
interpretation,  has  the  potential  for 


'  The  revised  regulations  extend  to  Tribal  Histralc 
Preservation  Officers  (THPO)  the  same  tile  on  tribal 
lands  as  the  SHPO  has  in  the  section  10b  process. 
Accordingly,  this  summary  of  changes  refers  to 
"SHPO/THPO"  when  the  responsibilities  for  the 
SHPO  and  tiie  THPO  (with  regard  to  tribal  lands) 
are  the  same. 


presenting  compliance  problems,  or 
presents  issues  of  concern  to  Indian 
tribes  or  Native  Hawaiian  organizations. 
Better  definition  of  participants'  roles. 
The  primary  responsibility  of  the 
Federal  agency  for  section  106  decisions 
is  emphasized,  while  the  advisory  roles 
of  the  Council  and  the  SHPO/THPO  are 
clarified.  The  roles  of  other  participants 
are  more  clearly  defined,  particularly 
Indian  tribes,  local  governments  and 
applicants,  who  may  participate  as 
"consulting  parties."  Certain 
individuals  and  organizations  may  also 
be  entitled  to  be  consulting  parties, 
based  on  the  nature  of  their  relation  to 
an  imdertaking  and  its  effects  on 
historic  properties.  Others  may  request 
to  be  involved.  The  exclusive  role  of  the 
Federal  agency  to  make  the  ultimate 
decision  on  the  imdertaking  is  stressed 
and  the  advisory  roles  of  the  other 
parties  is  clearly  stated. 

Native  American  roles  defined  and 
strengthened.  The  1992  NHPA 
amendments  placed  major  emphasis  on 
the  role  of  Indian  tribes  and  other 
Native  Americans.  The  revisions 
incorporate  specific  provisions  for 
involving  tribes  when  actiohs  occur  on 
tribal  lands  and  for  consulting  with 
Indian  tribes  and  Native  Hawaiian 
organizations,  as  required  by  the  NHPA, 
throughout  the  process.  The  revisions 
embody  the  principle  that  Indian  tribes 
should  have  the  same  extent  of 
involvement  when  actions  occur  on 
tribal  lands  as  the  SHPO  does  for 
actions  within  the  States;  this  includes 
the  ability  to  agree  to  decisions 
regarding  significance  of  historic 
properties,  effects  to  them  and  treatment 
of  those  effects,  including  signing 
Memoranda  of  Agreement.  Off  tribal 
lands,  Federal  agencies  must  consult  the 
appropriate  tribe  or  Native  Hawaiian 
organization.  The  provisions  recognize 
Federal  agency  obligations  to  consider 
properties  to  which  the  tribes  attach 
religious  and  cultural  significance  in 
project  planning.  Provision  is  also  made 
for  the  involvement  of  the  Tribal 
Historic  Preservation  Officer  in  lieu  of 
the  SHPO  for  imdertaking  on  tribal 
lands  when  that  official  has  assumed 
the  responsibilities  of  the  SHPO  in 
accordance  with  section  101(d)  (2)  of 
the  NHPA. 

Role  of  applicants  recognized.  The 
revisions  acknowledge  the  direct 
interests  of  applicants  for  Federal 
assistance  or  approval  and  specify 
greater  opportunities  for  active 
participation  in  the  section  106  process 
as  consulting  parties.  Applicants  are 
permitted  to  initiate  and  pursue  the 
steps  of  the  process,  while  the  Federal 
agency  remains  responsible  for  final 
decisions  regarding  historic  properties. 
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Early  compliance  encouraged. 
Provisions  have  been  added  to 
encourage  agencies  to  initiate 
compliance  witli  tlie  Section  106 
process  early  in  project  planning  and  to 
begin  consultation  with  the  SHPO/ 
THPO  and  others  at  that  early  stage. 
This  should  promote  early  agency 
consideration  of  historic  properties  in 
project  planning  and  prevent  late 
recognition  of  an  agency's  legal 
responsibilities  that  often  cause  delay  or 
compliance  problems. 

Coordination  with  other  reviews 
advanced.  Agencies  are  encouraged  to 
integrate  Section  106  review  with  that 
required  imder  the  National 
Enviroiunental  Policy  Act  and  related 
laws.  Specific  provisions  that  make 
identification  and  evaluation,  public 
participation  and  documentation 
requirements  more  flexible  facilitate  this 
and  will  streamline  reviews,  allowing 
agencies  to  use  information  and 
analyses  prepared  for  one  law  to  be  used 
to  meet  the  requirements  of  another. 

Use  ofNEPA  compliance  to  meet 
Section  106  requirements  authorized. 
Agencies  are  authorized  to  use  the 
preparation  of  Environmental  Impact 
Statements  and  Environmental 
Assessments  imder  the  National 
Environmental  Policy  Act  to  meet 
section  106  needs  in  lieu  of  following 
the  specified  Council  process.  This  is 
expected  to  be  a  major  opportunity  for 
agencies  with  well-developed  NEPA 
processes  to  simplify  concurrent 
reviews,  reduce  costs  to  applicants  and 
avoid  redimdant  paperwork. 

New  techniques  introduced  to  deed 
with  marginal  or  routine  cases.  Federal 
agencies  may  seek  exemptions  from 
Section  106  or  advisory  comments  on  an 
entire  program.  Also,  the  Council  may 
establish  standard  methods  of  treating 
recurring  situations.  This  will  allow 
agencies  to  save  both  time  aiftl  resources 
that  would  otherwise  be  committed  to 
legally-mandated  reviews. 

Public  participation  clarified. 
Opportimities  for  public  involvement  in 
the  section  106  process  are  simplified 
and  more  clearly  defined,  with 
encouragement  for  Federal  agencies  to 
use  their  established  public 
involvement  procediues  where 
appropriate.  Clarification  in  this  area 
will  reduce  controversy  over  the 
adequacy  of  an  agency's  efforts  to 
involve  the  public. 

Alternate  Federal  agency  procedures 
flexed.  The  provisions  allowing  Federal 
agencies  to  substitute  their  internal 
procedvues  for  the  Council's  section  106 
regulations  no  longer  require  that  the 
agency  procedures  be  formal  rules  or 
regulations.  This  will  make  it  easier  for 
agencies  to  tailor  the  section  106 


process  to  their  needs.  Approval  of  such 
substitute  proceduires  is  linked  to 
requirements  of  section  110(a)(2)(E)  of 
the  NHPA. 

Procedural  Streamlining 

The  following  section  details  changes 
in  the  basic  Section  106  process.  It 
demonstrates  the  technical  alteration  to 
the  process  to  carry  out  the  changes 
described  previously. 

"No  effect"  step  simplified.  To  "no 
historic  properties"  and  "no  effect" 
determinations  of  the  regulations  being 
superseded  are  combined  into  a  single 
"no  historic  properties  affected" 
finding.  The  separate  "effect" 
determination  of  the  regulations  being 
superseded  is  dropped  and  the  agency 
moves  directly  to  assessing  adverse 
effects  when  it  appears  historic 
properties  may  be  affected. 

Identification  and  evaluation  of 
historic  properties  made  more  flexible. 
The  revised  regulation  introduces  the 
concepts  of  phased  identification  and 
relating  the  level  of  identification  to  the 
nature  of  the  undertaking  and  its  likely 
impacts  on  historic  properties.  These 
concepts  are  important  to  effective 
NEPA  coordination  and  will  encourage 
more  cost-effective  approaches  to  siuvey 
and  identification,  as  agencies  will  be 
able  to  make  preliminary  decisions  on 
alternative  locations  or  alignments 
without  having  to  conduct  the  more 
intensive  identification  efforts  necessary 
to  deal  with  the  final  design  and  siting 
of  a  project. 

Adverse  effect  criteria  and  exceptions 
revamped.  The  criteria  are  revised  to 
better  define  when  projects  have 
adverse  effects  on  historic  properties. 
The  "exceptions"  to  the  criteria 
concerning  rehabilitation  of  historic 
properties  meeting  the  Secretary's 
Standards  and  transfer  of  Federal 
properties  with  preservation  restrictions 
have  been  incorporated  into  the  adverse 
effect  criteria  of  the  new  regulations  and 
expanded.  Previously,  much 
archaeological  data  recovery  qualified 
for  No  Adverse  Effect  treatment  when 
appropriate  data  recovery  was 
undertaken.  Such  cases  now  will  be 
treated  as  adverse  effects  (as  the 
destruction  of  other  historic  properties), 
but  other  changes  to  the  process  will 
speed  completion  of  the  section  106 
process. 

Council  review  of  No  Adverse  Effect 
determinations  eliminated.  The 
requirement  that  the  Council  review  all 
No  Adverse  Effect  determinations  is 
replaced  by  SHPO/THPO  review  and 
concurrence.  Consulting  parties  are 
authorized  to  ask  the  Council  to  review 
such  a  determination  if  the  request  is 
made  in  a  timely  maimer. 


Failure  of  Federal  agency-SHPO/ 
THPO  consultation  leads  to  Council 
involvement.  U  an  agency  and  the 
SHPO/THPO  failed  to  reach  a  solution 
to  deal  with  adverse  effects,  the  process 
required  the  Federal  agency  to  seek  the 
formal  comments  of  the  Council.  The 
revised  process  requires  the  agency  to 
invite  the  Council  to  join  the 
consultation  and  help  the  parties  reach 
resolution.  Termination  and  comment 
would  follow  only  if  further 
consultation  was  not  successful.  This 
should  resiilt  in  more  negotiated 
solutions,  which  are  more  efficient  and 
usually  provide  better  results. 

Council  comment  provision  reflects 
1992  NHPA  amendments.  Coimcil 
conunents  must  be  considered  by  the 
head  of  the  Federal  agency  receiving 
them,  as  required  by  section  110(1)  of 
NHPA. 

Review  of  agency  findings  clarified. 
Recognizing  that  the  Coimcil's  views  on 
Federal  agency  actions  to  comply  with 
section  106  are  only  advisory,  a  new 
provision  allows  anyone  at  anytime  to 
seek  the  Council's  opinion  on  agency 
findings  and  decisions  under  section 
106.  There  is  no  obligation  to  delay 
agency  action  while  the  council 
conducts  this  review. 

Emergency  and  post-review 
discoveries  situations  revised.  Greater 
emphasis  is  placed  on  planning  for 
unanticipated  events  and  more  flexible 
responses  are  allowed. 

Council  monitoring  of  overall  Section 
1 06  performance  enhanced.  The  new 
regulations  will  shift  the  emphasis  of 
Council  review  fi-om  individual  cases  to 
assessments  of  the  overall  quality  of  a 
Federal  agency's  or  SHPO/THPO's 
performance  in  the  section  106  process. 
The  obligation  of  section  203  of  the 
NHPA  for  agencies  to  provide  project 
information  to  the  Council  is  included. 
Also,  provisions  are  made  for  closer 
Council  review  of  cases  where  a 
participant  has  been  found  to  have 
shortcomings  in  complying  with  section 
106. 

Vn.  Description  of  Meaning  and  Intent 
of  Specific  Sections 

The  following  information  clarifies 
the  meaning  and  intent  behind 
particular  sections  of  the  regulations. 

Subpart  A — Purposes  and  Participants 

Section  800. l(b} 

This  sections  makes  clear  that 
references  in  the  section  106  regulations 
are  not  intended  to  give  any  additional 
authority  to  implementing  guidelines, 
policies  or  procedures  issued  by  any 
other  Federal  agency.  Where  such 
provisions  are  cited,  they  are  simply  to 
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assist  users  in  finding  related  guidance, 
which  is  non-binding,  or  requirements 
of  related  laws,  which  may  be 
mandatary  depending  on  the  particular 
law  itself. 

Section  800.1(c) 

The  purpose  of  this  section  is  to 
emphasize  the  flexibility  an  Agency 
Official  has  in  caiT)ring  out  the  steps  of 
the  section  106  process,  while 
acknowledging  that  early  initiation  of 
the  process  is  essential  and  that  actions 
taken  to  meet  the  procedural 
requirements  must  not  restrict  the 
effective  consideration  of  alternatives 
related  to  historic  preservation  issues  in 
later  stages  of  the  process. 

Section  800.2(a) 

The  term  "Agency  Official"  is 
intended  to  include  those  Federal 
officials  who  have  the  effective  decision 
making  authority  for  an  undertaking. 
This  means  the  ability  to  agree  to  such 
actions  as  may  be  necessary  to  comply 
with  section  106  and  to  ensure  that  any 
commitments  made  as  a  result  of  the 
section  106  process  are  indeed  carried 
out.  This  authority  and  the  legal 
responsibilities  imder  section  106  may 
be  assumed  by  non-federal  officials  only 
when  there  is  clear  authority  for  such  an 
arrangement  under  Federal  law,  such  as 
imder  certain  programs  administered  by 
the  Department  of  Housing  and  Urban 
Development.  This  subsection  indicates 
that  the  Federal  Agency  must  ensiire 
that  the  Agency  Official  "takes  *  *  * 
financial  responsibility  for  section  106 
compliance  *  *  •."  This  phrase  is  not 
to  be  construed  as  prohibiting  Federal 
agencies  from  passing  certain  section 
106  compliance  costs  to  applicants. 
Such  a  construction  of  the  regulation 
would  contravene  section  110(g)  of  the 
NHPA  and  16  U.S.C.  469c-2.  The  intent 
behind  the  reference  to  "financial 
responsibility"  in  the  regulation  is,  as 
stated  above,  to  ensure  that  the  Agency 
Official  has  the  efiiective  decision 
making  authority  for  an  undertaking. 

Section  800.2(a)(1) 

This  reference  to  the  Secretary's 
professional  standards  is  intended  to 
remind  Federal  agencies  that  this 
independent  but  related  provision  of  the 
Act  may  affect  their  compliance  with 
section  106. 

Section  800.2(a)(2) 

This  provision  allows,  but  does  not 
reqiiire,  Federal  agencies  to  designate  a 
lead  agency  for  section  106  compliance 
purposes.  The  lead  agency  carries  out 
the  duties  of  the  Agency  Official  for  all 
aspects  of  the  imdertaking.  The  other 
Federal  agencies  may  assist  the  lead 


agency  as  they  mutually  agree.  When 
compliance  is  completed,  the  other 
Federal  agencies  may  use  the  outcome 
to  dociunent  their  own  compliance  with 
section  106  and  must  implement  any 
provisions  that  apply  to  diem.  This 
provision  does  not  prohibit  an  agency  to 
independently  pursue  compliance  with 
section  106  for  its  obligations  under 
section  106,  although  diis  should  be 
carefully  coordinated  with  the  lead 
agency.  A  lead  agency  can  sign  the 
Memorandum  of  Agreement  for  other 
agencies,  so  long  as  that  is  part  of  the 
agreement  among  the  agencies  for 
creating  the  lead  agency  arrangement.  It 
should  also  be  clear  in  the 
Memorandiun  of  Agreement. 

Section  800.2(a)(3) 

While  a  Federal  agency  may  rely  on 
applicants  or  contractors  to  prepare 
necessary  materials  and  assessments  for 
section  106  piuposes,  the  Agency 
Official  must  personally  and 
independenUy  make  the  findings  and 
determinations  required  imder  these 
regulations.  This  includes  assuming  the 
responsibility  for  ensuring  that  work 
done  by  others  meets  applicable  Federal 
requirements. 


Section  800.2(a)(4) 

This  section  sets  forth  the  general 
concepts  of  consultation.  It  identffies 
the  duty  of  Federal  agencies  to  consult 
with  other  parties  at  various  steps  in  the 
section  106  process  and  acknowledges 
that  consultation  varies  depending  on  a 
variety  of  factors.  It  also  encourages 
agencies  to  coordinate  section  106 
consultation  with  that  required  under 
other  Federal  laws  and  to  use  existing 
agency  processes  to  promote  efficiency. 

Section  80Q.2(b) 

The  Council  will  generally  not  review 
the  determinations  and  decisions 
reached  in  accordance  with  these 
regulations  by  the  Agency  Official  and 
appropriate  consulting  parties  and  not 
participate  in  the  review  of  most  section 
106  cases.  However,  because  the 
statutory  obUgation  of  the  Federal 
agency  is  to  afford  the  Council  a 
reasonable  opportunity  to  comment  on 
its  imdertaking's  effects  upon  historic 
properties,  the  Council  will  oversee  the 
section  106  process  and  formally 
become  a  party  in  individual 
consultations  when  it  determines  there 
are  sufficient  grounds  to  do  so.  These 
are  set  forth  in  appendix  A.  The  Council 
also  will  provide  participants  in  the 
section  106  process  with  its  advice  and 
guidance  in  order  to  facilitate 
completion  of  the  section  106  review. 
Except  as  specifically  noted  in  these 


regulations,  this  advice  and  guidance  is 
non-binding. 

Section  800.2(c) 

This  section  sets  a  standard  for 
involving  various  consulting  parties. 
TTie  objective  is  to  provide  parties  with 
an  effective  opportimity  to  participate  in 
the  section  106  process,  relative  to  the 
interest  they  have  to  the  historic 
preservation  issues  at  hand. 

Section  800.2(c)(1) 

This  section  recognizes  the  central 
role  of  the  SHPO  in  working  with  the 
Agency  Official  on  section  106 
compliance  in  most  cases.  It  also 
delineates  the  manner  in  which  the 
SHPO  may  get  involved  in  the  section 
106  process  when  a  THPO  has  assumed 
SHPO  functions  on  tribal  lands. 

Section  800.2(c)(2) 

The  role  of  THPO  was  created  in  the 
1992  amendments  to  the  Act.  This 
section  tracks  the  statutory  provision 
relating  to  THPO  assumption  of  the 
SHPO's  section  106  role  on  tribal  lands. 
In  such  circumstances,  the  THPO 
substitutes  for  the  SHPO  and  the  SHPO 
participates  in  the  section  106  process 
only  as  specified  in  §  800.2(c)(1)  or  as  a 
member  of  the  public.  This  section  also 
specifies  that  in  those  instances  where 
an  undertaking  occurs  on  or  affects 
properties  on  tribal  land  and  a  THPO 
has  not  officially  assimied  the  SHPO's 
section  106  responsibilities  on  those 
lands,  the  Agency  Official  still  consults 
with  the  SHPO,  but  also  consults  with 
a  representative  designated  by  the 
Indian  tribe.  Such  designation  is  made 
in  accordance  with  tribal  law  and 
procedures.  However,  if  the  tribe  has 
not  designated  such  a  representative, 
the  Agency  Official  would  consult  with 
the  tribe's  chief  elected  official,  such  as 
the  tribal  chairman.  For  ease  of 
reference  in  the  regulation  and  because 
such  designated  tribal  representative 
has  the  same  rights  and  responsibilities 
under  these  regulations  as  a  THPO  that 
has  assumed  the  SHPO's 
responsibilities,  the  term  "THPO"  has 
been  defined  as  including  the 
designated  tribal  representative. 

Section  800.2(c)(3) 

This  section  embodies  the  statutory 
requirement  for  Federal  agencies  to 
consult  with  Indian  tribes  and  Native 
Hawaiian  organizations  throughout  the 
section  106  process  when  they  attach 
religious  and  cultural  significance  to 
historic  properties  that  may  be  affected 
by  an  imdertaking.  It  is  intended  to 
promote  continuing  and  effective 
consultation  with  those  parties 
throughout  the  section  106  process. 


27062  Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18,  1999 /Rules  and  Regulations 


Such  consultation  is  intended  to  be 
conducted  in  a  manner  that  is  fully 
cognizant  of  the  legal  rights  of  Indian 
tribes  and  that  is  sensitive  to  their 
cultural  traditions  and  practices. 

Section  800.2(c)(3)(i) 

This  subsection  has  two  main 
purposes.  First,  it  emphasizes  the 
importance  of  involving  hidian  tribes 
and  Native  Hawaiian  organizations  early 
and  fully  at  all  stages  of  the  section  106 
process.  Second,  Federal  agencies 
should  solicit  tribal  views  in  a  manner 
that  is  sensitive  to  the  governmental 
structures  of  the  tribes,  recognizing  that 
confidentiality  and  communication 
issues  may  require  Federal  agencies  to 
allow  more  time  for  the  exchange  of 
information.  Also,  this  section  states 
that  the  Agency  Official  must  make  a 
"reasonable  and  good  faith  effort"  to 
identify  interested  tribes  and  Native 
Hawaiian  organizations.  This  means 
that  the  Agency  OfGcial  may  have  to 
look  beyond  reservations  and  tribal 
lands  in  the  project's  vicinity  to  seek 
information  on  tribes  that  had  been 
historically  located  in  the  area,  but  are 
no  longer  there. 

Section  800.2(c){3)(u) 

This  subsection  was  added  to  make 
clear  that  nothing  in  these  regulations 
can,  or  is  intended  to,  modify  any  rights 
that  Indian  tribes  maintain  through 
treaties,  sovereign  status,  or  other  legal 
bases. 

Section  800.2(c)(3)(iii) 

This  subsection  emphasizes  the  need 
to  consult  with  Indian  tribes  on  a 
govemment-to-govemment  basis.  The 
Agency  Official  must  consult  with  the 
appropriate  tribal  representative,  who 
must  be  selected  or  designated  by  the 
tribe  to  speak  on  behalf  of  the  tribe. 
Matters  of  protocol  are  important  to 
Indian  tribes.  Indian  tribes  and  Native 
Hawaiian  organizations  may  be 
reluctant  to  share  information  about 
properties  to  which  they  attach  religious 
and  cultural  significance.  Federal 
agencies  must  recognize  this  and  be 
willing  to  identify  historic  properties 
without  compromising  concerns  about 
confidentiality.  The  Agency  Official 
should  also  be  sensitive  to  the  internal 
workings  of  a  tribe  and  allow  the  time 
necessary  for  the  tribal  decision  making 
process  to  operate. 

Section  800.2(c)(3)(iv) 

This  subsection  reminds  Federal 
agencies  of  the  statutory  duty  to  consult 
with  Indian  tribes  and  Native  Hawaiian 
organizations  whether  or  not  the 
undertaking  or  its  effects  occur  on  tribal 
land.  Agencies  should  be  particularly 


sensitive  to  identifying  areas  of 
traditional  association  with  tribes  or  a 
Native  Hawaiian  organization,  whe^ 
properties  to  which  they  attach  religious 
and  cultural  significance  may  be  found. 

Section  800.2(c)(3)(v) 

Some  Federal  agencies  have  or  may 
want  to  develop  special  working 
relationships  with  Indian  tribes  or 
Native  Hawaiian  organizations  to 
provide  specific  arrangements  for  how 
they  will  adhere  to  the  steps  in  the 
section  106  process  and  enhance  the 
participation  of  tribes  and  Native 
Hawaiian  organizations.  Such 
agreements  are  not  mandatory;  they  may 
be  negotiated  at  the  discretion  of 
Federal  agencies.  The  agreements 
cannot  diminish  the  rights  set  forth  in 
the  regulations  for  other  parties,  such  as 
the  SHPO,  without  that  party's  express 
consent. 

Section  800.2(c)(3)(vi) 

The  signatiu^  of  tribes  is  required 
where  a  Memorandiun  of  Agreement 
concerns  tribal  lands.  However,  if  a  tribe 
has  not  formally  assiuned  the  SHPO's 
responsibilities  under  section  101(d)(2) 
the  tribe  may  waive  its  signatiire  rights 
at  its  discretion.  This  will  allow  tribes 
the  flexibility  of  allowing  agreements  to 
go  forward  regarding  tribal  land,  but 
without  condoning  the  agreement  with 
their  signature. 

Section  800.2(c)(4) 

Affected  local  governments  must  be 
given  consulting  party  status  if  they  so 
request.  Under  §  800.3(f)(1),  Agency 
Officials  are  required  to  invite  such 
local  governments  to  be  consulting 
parties.  This  subsection  provides  for 
that  status  and  also  reminds  Federal 
agencies  that  some  local  governments 
may  act  as  the  Agency  Official  when 
they  have  assumed  section  106  legal 
responsibilities,  such  as  under  certain 
programs  administered  by  the 
Department  of  Housing  and  Urban 
Development. 

Section  800.2(c)(5) 

Applicants  for  Federal  assistance  or 
for  a  Federal  permit,  license  or  other 
approval  are  entitled  to  be  consulting 
parties.  Under  section  800.3(f)(1), 
Agency  Officials  are  required  to  invite 
them  to  be  consulting  parties.  Also, 
Federal  agencies  have  the  legal 
responsibility  to  comply  with  section 
106  of  the  NHPA.  In  fulfilling  their 
responsibilities.  Federal  agencies 
sometimes  choose  to  rely  on  applicants 
for  permits,  approvals  or  assistance  to 
begin  the  section  106  process.  The 
intent  was  to  allow  applicants  to  contact 
SHPOs  and  other  consulting  parties,  but 


agencies  must  be  mindful  of  their 
govemment-to-govemment  consultation 
responsibilities  when  dealing  with' 
Indian  tribes.  If  a  Federal  agency 
implements  its  section  106 
responsibilities  in  this  way,  the  Federal 
agency  remains  legally  responsible  for 
the  determinations.  Applicants  that  may 
assume  responsibilities  under  a 
Memorandiun  of  Agreement  must  be 
consulting  parties  in  the  process  leading 
to  the  agreement. 

Section  800.2(c)(6) 

This  section  allows  for  the  possibility 
that  other  individuals  or  entities  may 
have  a  demonstrated  special  interest  in 
an  undertaking  and  that  Federal 
agencies  and  SHPO/THPOs  should 
consider  the  involvement  of  such 
individuals  or  entities  as  consulting 
parties.  This  might  include  property 
owners  directly  a&cted  by  the 
imdertaking,  non-profit  organizations 
with  a  direct  interest  in  the  issues  or 
affected  businesses.  Under  §  800.3(f)(3). 
upon  written  request  and  in 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  upon  whose  tribal 
lands  an  undertaking  occius  or  affects 
historic  pro[>erties,  an  Agency  Official 
may  allow  certain  individuals  under 
§  800.2(c)(6]  to  become  consulting 
parties. 

Section  800.2(d)(1) 

Public  involvement  is  a  critical  aspect 
of  the  106  process.  This  section  is 
intended  to  set  forth  a  standard  that 
Federal  agencies  must  adhere  to  as  they 
go  through  the  Section  106  process.  The 
type  of  public  involvement  will  depend 
upon  various  factors,  including  but  not 
limited  to,  the  nature  of  the 
undertaking,  the  potential  impact,  the 
historic  property,  and  the  likely  interest 
of  the  public.  Confidentiality  concerns 
include  those  specified  in  section  304  of 
the  Act  and  legitimate  concerns  about 
proprietary  information,  business  plans 
and  privacy  of  property  owners. 

Section  800.2(d)(2) 

This  subsection  is  intended  to  set  the 
notice  standard.  Notice,  with  sufficient 
information  to  allow  meaningful 
comments,  must  be  provided  to  the 
public  so  that  the  public  can  express  its 
views  diuing  the  various  stages  and 
decision  making  points  of  the  process. 

Section  800.2(d)(3) 

It  is  intended  that  Federal  agencies 
have  flexibility  in  how  they  involve  the 
public,  including  the  use  of  NEPA  and 
other  agency  planning  processes,  as  long 
as  opportunities  for  such  public 
involvement  are  adequate  and 
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consistent  with  subpart  A  of  the 
regulations. 

Subpart  B — TTie  Section  106  Process 
Section  800.3 

This  new  section  is  intended  to 
encoinage  Federal  agencies  to  integrate 
the  section  106  process  into  agency 
planning  at  its  earliest  stages. 

Section  800.3(a) 

The  deterdiination  of  whether  or  not 
an  undertaking  exists  is  the  Agency 
Official's  determination.  The  Council 
may  render  advice  on  the  existence  of 
an  imdertaking,  but  ultimately  this 
remains  a  Federal  agency  decision. 

Section  800.3(a)(1) 

This  section  explains  that  if  there  is 
an  undertaking,  but  there  is  no  potential 
that  the  undertaking  will  have  an  effect 
on  an  historic  property,  then  the  agency 
is  finished  with  its  section  106 
obligations.  There  is  no  consultation 
requirement  for  this  decision. 

Section  800.2(a)  (2) 

This  is  a  reminder  to  Federal  agencies 
that  adherence  to  the  standard  106 
process  in  subpart  B  is  inappropriate 
where  the  undertaking  is  governed  by  a 
program  alternative  established 
pursuant  to  §  800.14. 

Section  800.3(b) 

This  section  does  not  impose  a 
mandatory  requirement  on  Federal 
agencies.  It  emphasizes  the  benefit  of 
coordinating  compliance  with  related 
statutes  so  as  to  enhance  efficiency  and 
avoid  duplication  of  efforts,  but  the 
decision  is  up  to  the  Agency  Official. 
Agencies  are  encouraged  to  use  the 
information  gathered  for  these  other 
processes  to  meet  section  106  needs,  but 
the  information  must  meet  the  standards 
in  these  regulations. 

Section  800.3(c) 

This  sets  forth  the  responsibility  to 
properly  identify  the  appropriate  SHPO 
or  THPO  that  must  be  consulted.  If  the 
undertaking  is  on  or  affects  historic 
properties  on  tribal  lands,  then  the 
agency  must  determine  what  tribe  is 
involved  and  whether  the  tribe  has 
assumed  the  SHPO's  responsibilities  for 
section  106  imder  section  101(d)  (2)  of 
the  Act.  A  list  of  such  tribes  is  available 
from  the  National  Park  Service. 

Section  800.3(c)  (1) 

This  section  reiterates  that  the  THPO 
may  asstune  the  role  of  the  SPIPO  on 
tribal  land  and  tracks  the  language  of 
the  Act  in  specifjring  how  certain 
owners  of  property  on  tribal  lands  can 


request  SHPO  involvement  in  a  Section 
106  case  in  addition  to  the  THPO. 

Section  800.3(c)  (2) 

This  section  is  the  State  coimterpart 
to  Federal  lead  agencies  and  has  the 
same  effect.  It  allows  a  group  of  SHPOs 
to  agree  to  delegate  their  auUiority 
under  these  regulations  for  a  spedfic 
undertaking  to  one  SHPO. 

Section  8(X).3(c)  (3) 

This  section  reinforces  the  notion  that 
the  conduct  of  consultation  may  vary 
depending  on  the  agency's  planning 
process,  the  nature  of  the  imdertaking 
and  the  nature  of  its  effects. 

Section  800.3(c)  (4) 

This  section  makes  it  clear  that  failure 
of  an  SHPO/THPO  to  respond  within 
the  time  frames  set  by  the  regulation 
permit  the  agency  to  assume 
concurrence  with  the  finding  or  to 
consiilt  about  the  finding  or 
determination  with  the  Coimcil  in  the 
SHPO/THPO's  absence.  It  also  makes 
clear  that  subsequent  involvement  by 
the  SHPO/THPO  is  not  precluded,  but 
the  SHPO/THPO  cannot  reopen  a 
finding  or  determination  that  it  failed  to 
respond  to  earlier. 

Section  800.3(d) 

This  section  specifies  that,  on  tribal 
lands,  the  Agency  Official  consults  with 
both  the  Indian  tribe  and  the  SHPO 
when  the  tribe  has  not  formally 
assumed  the  responsibilities  of  the 
SHPO  under  section  101(d)  (2)  of  the 
Act.  It  also  allows  the  section  106 
process  to  be  completed  even  when  the 
SHPO  has  decided  not  to  participate  in 
the  process,  and  for  the  SHPO  and  an 
Indian  tribe  to  develop  tailored 
agreements  for  SHPO  participation  in 
reviewing  undertaking  on  the  tribe's 
lands. 

Section  800.3(e) 

This  section  requires  the  Agency 
Official  to  decide  early  how  and  when 
to  involve  the  public  in  the  section  106 
process.  It  does  not  reqiiire  a  formal 
"plan,"  although  that  might  be 
appropriate  depending  upon  the  scale  of 
the  imdertaking  and  the  magnitude  of 
its  effects  on  historic  properties. 

Section  800.3(f) 

This  is  a  particularly  important 
section,  as  it  requires  the  Agency 
Official  at  an  early  stage  of  the  section 
106  process  to  consult  with  the  SHPO/ 
THPO  to  identify  those  organizations 
and  individuals  that  will  have  tiie  right 
to  be  consulting  parties  under  the  terms 
of  the  regulations.  These  include  local 
government,  Indian  tribes  and  Native 


Hawaiian  organizations  and  applicants 
\}i  Federal  assistance  or  permits, 
especially  those  who  may  assiune  a 
responsibility  under  a  Memorandum  of 
Agreement  (see  §  800.6(c)(2)(ii)).  Others 
may  request  to  be  consulting  parties,  but 
that  decision  is  up  to  the  Agenty 
Official. 

Section  800.3(g) 

This  section  makes  it  clear  that  an 
Agency  Official  can  combine  individual 
steps  in  the  section  106  process  with  the 
consent  of  the  SHPO/THPO.  Doing  so 
must  protect  the  opportunity  of  the 
public  and  consulting  parties  to 
participate  fully  in  the  Section  106 
process  as  envisioned  in  Section  800.2. 

Section  800.4(a) 

This  section  sets  forth  the 
consultative  requirements  involved  in 
the  scoping  efforts  at  the  beginning 
stages  of  the  identification  process.  The 
Agency  Official  must  consult  with  the 
SHPO/THPO  in  fulfilling  the  steps  in 
subsections  (1)  through  (4).  This  section 
emphasizes  the  need  to  consult  with  the 
SHPO/THPO  at  all  steps  in  the  scoping 
process  It  also  highlights  the  need  to 
seek  information  from  Indian  tribes  and 
Native  Hawaiian  organizations  with 
regard  to  properties  to  which  they  attach 
religious  and  cultural  sigmficance, 
while  being  sensitive  to  confidentiality 
concerns.  Where  Federal  agencies  are 
engaged  in  an  action  that  is  on  or  may 
affect  ancestral,  aboriginal  or  ceded 
lands,  Federal  agencies  must  consult 
with  Indian  tribes  and  Native  Hawaiian 
organizations  with  regard  to  properties 
of  traditional  religious  and  cultural 
significance  on  such  lands. 

Section  800.4(b)  * 

This  section  sets  out  the  steps  an 
Agency  Official  must  follow  to  identify 
historic  properties.  Itis  close  to  the 
section  106  process  imder  the 
regulations  to  be  superseded,  with 
increased  flexibility  of  timing  and 
greater  involvement  of  Indian  tribes  and 
Native  Hawaiian  organizations  in 
accordance  with  the  1992  amendments 
to  the  Act.  ; 

Section  800.4(b)(1) 

This  section  on  level  of  effort  required 
during  the  identification  processes  has 
been  added  to  allow  for  flexibilify.  It 
sets  the  standard  of  a  reasonable  and 
good  feith  effort  on  behalf  of  the  agency 
to  identify  properties  and  provides  that 
the  level  of  effort  in  the  identification 
process  depends  on  numerous  factors 
including,  among  others  listed,  the 
natiu«  of  the  undertaking  and  its 
corresponding  potential  effects  on 
historic  properties. 
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Section  800.4(b)(2) 

This  new  section  is  also  intended  to 
provide  Federal  agencies  with  flexibility 
when  several  alternatives  are  under 
consideration  and  the  natiue  of  the 
undertaking  and  its  potential  scope  and 
effect  has  therefore  not  yet  been 
completely  defined.  The  section  also 
allows  for  deferral  of  final  identification 
and  evaluation  if  provided  for  in  an 
agreement  with  the  SHPO/THPO  or 
other  circumstances.  Under  this  phased 
alternative,  Agency  Officials  are 
required  to  follow  up  with  full 
identification  and  evaluation  once 
project  alternatives  have  been  refined  or 
access  has  been  gained  to  previously 
restricted  areas.  Any  further  deferral  of 
final  identification  would  complicate 
the  process  and  jeopardize  an  adequate 
assessment  of  effects  and  resolution  of 
adverse  effects. 

Section  800.4(c) 

This  section  sets  out  the  process  for 
determining  the  National  Register 
eligibility  of  properties  not  previously 
evaluated  for  historic  significance.  It 
follows  closely  the  regulations  to  be 
superseded. 

Section  800.4(c)(1) 

This  section  sets  out  the  process  for 
eligibility  determinations  in  much  the 
same  way  as  the  regiilations  to  be 
superseded,  but  requires  Federal 
agencies  to  acknowledge  the  special 
expertise  of  Indian  tribes  and  Native 
Hawaiian  organizations  when  assessing 
the  eligibility  of  a  property  to  which 
they  attach  religious  and  cultiual 
significance.  If  either  objects  to  a 
determination  of  eligibility,  they  may 
seek  the  Coimcil  to  have  the  matter 
referred  to  the  Keeper.  The  Coimcil 
retains  discretion  on  whether  or  not  to 
submit  such  referral. 

Section  800.4(c)(2) 

This  section  remains  largely 
imchanged  from  the  regulations  to  be 
superseded  except  that  it  provides  that 
if  an  Indian  tribe  or  Native  Hawaiian 
organization  disagrees  with  a 
determination  of  eligibility  involving  a 
property  to  which  it  attaches  religious 
and  cultural  significance,  then  the  tribe 
can  ask  the  Council  to  request  that  the 
Agency  Official  obtain  a  determination 
of  eligibility.  The  Council  retains  the 
discretion  as  to  whether  or  not  it  should 
make  the  request  of  the  Agency  Official. 
This  section  was  intended  to  provide  a 
way  to  ensure  appropriate 
determinations  regarding  properties, 
located  off  tribal  lands,  to  which  tribes 
attach  religious  and  cultiual 
significance. 


Section  800.4(d) 

This  section  now  combines  the  "No 
Historic  Properties"  and  "No  Effect" 
findings  of  the  regulations  to  be 
superseded. 

Section  800.4(d)(1) 

This  section  describes  the  closure 
point  in  the  Section  106  process  where 
no  historic  properties  are  found  or  no 
effects  on  historic  properties  are  found. 
Consulting  parties  must  be  specifically 
notified  of  the  determination,  but 
members  of  the  public  need  not  receive 
direct  notification;  the  Federal  agency 
must  place  its  documentation  in  a 
public  file  prior  to  approving  the 
imdertaking,  and  provide  access  to  the 
information  when  requested  by  the 
public.  Once  the  consulting  parties  are 
notified,  the  SHPO/THPO  has  30  days  to 
object  to  the  determination.  The  Coimcil 
may  also  object  on  its  own  initiative 
within  the  time  period.  Lack  of  such 
objection  vdthin  the  30  day  period 
means  that  the  agency  need  not  take 
further  steps  in  the  section  106  process. 

Section  800.4(d)(2) 

This  section  requires  that  the  Federal 
agency  proceed  to  the  adverse  effect 
determination  step  where  it  finds  that 
historic  properties  may  be  affected  or 
the  SHPO/THPO  or  Council  objects  to  a 
no  historic  properties  affected  finding. 
The  agency  must  notify  all  consulting 
parties. 

Section  800.5 

This  section  is  similar  to  the 
provisions  for  assessing  adverse  affects 
under  the  regulations  to  be  superseded, 
but  the  role  of  the  Coimcil  is 
significantly  altered  and  a  role  is 
provided  for  Indian  tribes.  Native 
Hawaiian  organizations  and  other 
consulting  parties. 

Section  800.5(d) 

This  section  has  been  minimally 
changed  except  that  it  provides  for 
Indian  tribe  and  Native  Hawaiian 
organization  consultation  where 
properties  to  which  they  attach  religious 
and  cultural  significance  are  involved. 
This  section  also  requires  the  Agency 
Official  to  consider  the  views  of 
consulting  parties  and  the  public  that 
have  already  been  provided  to  the 
Federal  agency. 

Section  800.5(a)(1) 

This  section  has  important  changes 
firom  the  regulations  to  be  superseded.  It 
combines  the  effect  criteria  and  adverse 
effect  criteria  as  defined  in  the 
regulation  to  be  superseded.  This 
section  has  also  been  modified  to  codify 
the  practice  of  the  Council  in 


considering  both  direct  and  indirect 
effects  in  making  an  adverse  effect 
determination.  This  section  allows  for 
consideration  of  effects  on  the 
qualifying  characteristics  of  a  historic 
property  that  may  not  have  been  part  of 
the  property's  original  eligibility 
evaluation.  The  last  sentence  i»this 
section  is  intended  to  amplify  the 
indirect  effects  concept,  similar  to  the 
NEPA  regulations,  which  calls  for 
consideration  of  such  effects  when  they 
are  reasonably  foreseeable  effects. 

Section  800.5(a)(2)(i) 

This  section  contains  the  minor 
change  of  deleting  the  word 
"alteration".  The  alteration  adverse 
effect  concept  is  retained  in  the  next 
subsection. 


Section  800.5(a)(2)(ii) 

The  list  of  examples  of  adverse  effects 
has  been  modified  by  eliminating  the 
exceptions  to  the  adverse  effect  criteria. 
However,  if  a  property  is  restored, 
rehabilitated,  repaired,  maintained, 
stabilized,  remediated  or  othenvise 
changed  in  accordance  with  the 
Secretary's  standards,  then  it  will  not  be 
considered  an  adverse  effect. 

Section  800.5(a)(2)(iii) 

This  subsection,  along  with 
§800.5(a)(2)(I),  would  encompass 
recovery  of  archeological  data  as  an 
adverse  effect,  even  if  conducted  in 
accordance  with  the  Secretary's 
standards.  This  change  from  the 
regulations  to  be  superseded 
acknowledges  the  reality  that 
destruction  of  a  site  and  recovery  of  its 
information  and  artifacts  is  adverse.  It  is 
intended  that  by  eliminating  data 
recovery  as  an  exception  to  the  adverse 
effect  criteria.  Federal  agencies  wUl  be 
more  inclined  to  pursue  other  forms  of 
mitigation,  including  avoidance  and 
preservation  in  place,  to  protect 
archeological  sites.  The  Council  is 
publishing  for  comment  concurrent 
with  this  regulation  a  proposal  to  deal 
with  recovery  of  archeological  data  as  a 
standard  treatment  in  accordance  with 
§  800.14.  It  is  the  Council's  intent  to 
retain  an  expedited  format  for  resolution 
and  reaching  agreements  where  values 
other  than  scientific  research  are  not 
involved. 

Section  800.5(a)(2)(iv) 

This  section  was  changed  to  more 
closely  track  the  National  Register 
criteria  regarding  the  relation  of 
alterations  to  a  property's  use  or  setting 
to  the  significance  of  the  property. 
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Section  800.5(a)(2)(v) 

This  section  was  changed  to  more 
closely  track  the  language  of  the 
National  Register  criteria  as  it  pertains 
to  the  property's  integrity. 

SecUon  800.5(a)(2)(vi) 

This  section  was  modified  to 
acknowledge  that  where  properties  of 
religious  and  cultural  significance  to 
hidian  tribes  or  Native  Hawaiian 
organizations  are  involved,  neglect  and 
deterioration  may  be  recognized  as 
quahties  of  those  properties  and  thus 
may  not  necessarily  constitute  an 
adverse  effect. 

Section  800.5(a)(2)(vii) 

If  a  property  is  transferred  leased  or 
sold  out  of  Federal  ownership  with 
proper  preservation  restrictions,  then  it 
will  not  be  considered  an  adverse  effect 
as  in  the  regiilations  to  be  superseded. 
Transfer  between  Federal  agencies  is  not 
an  adverse  effect  per  se;  the  purpose  of 
the  transfer  should  be  evaluated  for 
potential  adverse  effects,  so  that  they 
can  be  considered  before  the  transfer 
takes  place. 

Section  800.5(a)(3) 

This  section  is  intended  to  allow 
flexibility  in  Federal  agency  decision 
making  processes  and  to  recognize  that 
phasing  of  adverse  effect 
determinations,  like  identification  and 
evaluation,  is  appropriate  in  certain 
planning  and  approval  circumstances, 
such  as  the  development  of  Unear 
projects  where  major  corridors  are  first 
assessed  and  then  specific  route 
alignment  decisions  are  made 
subsequently. 

Section  800.5(b) 

This  section  has  been  modified  to 
allow  SHPO/THPO's  die  ability  to 
suggest  changes  in  a  project  or  impose 
conditions  so  that  adverse  effects  can  be 
avoided  and  thus  result  in  a  no  adverse 
effect  determination.  It  is  also  written  to 
emphasize  that  a  finding  of  no  adverse 
effect  is  only  a  proposal  when  the 
Agency  Official  submits  it  to  the  SHPO/ 
THPO  for  review.  This  provision  also 
acknowledges  that  the  practice  of 
"conditional  No  Adverse  Effect 
determinations"  is  acceptable. 

Section  800.5(c) 

The  Coimcil  will  cease  reviewing  no 
adverse  effect  determinations  on  a 
routine  basis.  The  Council  will 
intervene  and  review  no  adverse  effect 
determinations  if  it  deems  it  appropriate 
based  on  the  criteria  listed  in  appendix 
A  or  if  the  SHPO/THPO  or  another 
consulting  party  and  the  Federal  agency 
disagree  on  the  finding  and  the  agency 


cannot  resolve  the  disagreement.  The 
SHPO/THPO  and  any  considting  party 
wishing  to  disagree  to  the  finding  must 
do  so  within  the  30-day  review  period. 
If  Indian  tribes  or  Native  Hawaiian 
organizations  disagree  with  the  finding, 
they  can  request  the  Council's  review 
directiy,  but  this  must  be  done  within 
the  30  day  review  period.  If  a  SHPO/ 
THPO  fails  to  respond  to  an  Agency 
Official  finding  within  the  30  day 
review  period,  then  the  Agency  Official 
can  consider  that  to  be  SHPO/THPO 
agreement  with  the  finding.  When  a 
finding  is  submitted  to  the  Council,  it 
will  have  15  days  for  review;  if  it  fails 
to  respond  within  the  15  days,  then  the 
Agency  Official  may  assume  Coimcil 
concurrence  with  the  finding.  When  it 
reviews  no  adverse  effect 
determinations,  the  Coimcil  will  limit 
its  review  to  whether  or  not  the  criteria 
have  been  correctly  applied.  The 
Council's  determination  is  binding. 

Section  800.5(d) 

Agencies  must  retain  records  of  their 
findings  of  no  adverse  effect  and  make 
them  available  to  the  public.  This  means 
that  the  public  should  be  given  access 
to  the  information,  subject  to  FOLA  and 
other  statutory  hmits  on  disclosure  such 
as  section  304  of  the  NHPA,  when  they 
so  request.  Failure  of  the  agency  to  carry 
out  the  imdertaking  in  accordance  with 
the  finding  requires  the  Agency  Official 
to  reopen  the  Section  106  process  and 
determine  whether  the  altered  course  of 
action  constitutes  an  adverse  effect.  A 
finding  of  adverse  effect  requires  further 
consultation  on  ways  to  resolve  it. 

Section  800.6 

The  process  for  resolving  adverse 
effects  has  been  changed  to  reflect  the 
altered  role  of  the  Council  and  the 
considting  parties. 

Section  800.6(a)(1) 

When  adverse  effects  are  found,  the 
consultation  must  continue  among  the 
Federal  agency,  SHPO/THPO  and 
consulting  parties  to  attempt  to  resolve 
them.  The  Agency  Official  must  notify 
the  Council  when  adverse  effects  are 
found  and  should  invite  the  Council  to 
participate  in  the  consultation  when  the 
circiunstances  in  §  800.6{a)(l)(I)  (AHC) 
exist.  A  consulting  party  may  also 
request  the  Coimcil  to  join  the 
consultation.  The  Council  will  decide 
on  its  participation  within  15  days  of 
receipt  of  a  request,  basing  its  decision 
on  the  criteria  set  forth  in  appendix  A. 
Whenever  the  Council  decides  to  join 
the  consultation,  it  must  notify  the 
Agency  Official  and  the  consulting 
parties.  It  must  also  advise  the  head  of 
the  Federal  agency  of  its  decision  to 


participate.  This  is  intended  to  keep  the 
policy  level  of  the  Federal  agency 
apprised  of  those  cases  that  the  Council 
has  determined  present  issues 
significant  enough  to  warrant  its 
involvement. 

Section  800.6(a)(2) 

This  section  allows  for  the  entry  of 
new  consulting  parties  if  the  agency  and 
the  SHPO/THPO  (and  the  Council,  if 
participating)  agree.  If  they  do  not  agree, 
it  is  desirable  for  them  to  seek  the 
Council's  opinion  on  the  involvement  of 
the  consulting  party.  Any  party, 
including  applicants,  licensees  or 
permittees,  that  may  have 
responsibilities  under  a  Memorandum 
of  Agreement  must  be  invited  to 
participate  as  consulting  parties  in 
reaching  the  agreement. 

Section  800.6(a)(3) 

This  section  specifies  the  Agency 
Official's  obUgation  to  provide  project 
documentation  to  all  consulting  parties 
at  the  beginning  of  the  consultation  to 
resolve  adverse  effects.  Particular  note 
should  be  made  of  the  reference  to  the 
confidentiality  provisions. 

Section  800.6(a)(4) 

The  Federal  agency  must  provide  an 
opportunity  for  members  of  the  public 
to  express  their  views  on  an 
undertaking.  The  provision  embodies 
the  principles  of  flexibility,  relating  the 
agency  effort  to  various  aspects  of  the 
undertaking  and  its  effects  upon  historic 
properties.  The  Federal  agency  must 
provide  them  with  notice  such  that  the 
public  has  enough  time  and  information 
to  meaningfully  comment.  If  all  relevant 
information  was  provided  at  earlier 
stages  in  the  process  in  such  a  way  that 
a  wide  audience  was  reached,  and  no 
new  information  is  available  at  this 
stage  in  the  process  that  would  assist  in 
the  resolution  of  adverse  effects,  then  a 
new  public  notice  may  not  be 
warranted.  However,  this  presumes  that 
the  pubhc  had  the  opportunity  to  make 
its  views  known  on  ways  to  resolve  the 
adverse  effects. 

Section  800.6(a)(5) 

Although  it  is  in  the  interest  of  the 
public  to  h^ve  as  much  information  as 
possible  in  order  to  provide  meaningful 
comments,  this  section  acknowledges 
that  information  may  be  withheld  in 
accordance  with  Section  304  of  the 
NHPA.  Particular  attention  is  given  to 
the  confidentiality  concerns  of  Indian 
tribes  and  Native  Hawaiian 
organizations. 
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Section  800.6(b) 

If  the  Council  is  not  a  part  of  the 
consultation,  then  a  copy  of  the 
Memorandum  of  Agreement  must  be 
sent  to  the  Council  so  that  the  Council 
can  include  it  in  its  files  to  have  an 
understanding  of  a  Federal  agency's 
implementation  of  section  106.  This 
does  not  provide  the  Council  an 
opportunity  to  reopen  the  specific  case, 
but  may  form  the  basis  for  other  actions 
or  advice  related  to  an  agency's  overall 
performance  in  the  Section  106  process. 

Section  800.6(b)(1) 

When  resolving  adverse  effects 
without  the  Coimcil,  the  Agency  OfBcial 
consults  with  the  SHPO/THPO  and 
other  consulting  parties  to  develop  a 
Memorandiun  of  Agreement.  If  this  is 
achieved,  the  agreement  is  executed 
between  the  Agency  Official  and  the 
SHPO/THPO  and  filed  with  required 
dociunentation  with  the  Coimcil.  This 
filing  is  the  formal  conclusion  of  the 
Section  106  process  and  must  occur 
before  the  undertaking  is  approved. 
Standard  treatments  adopted  by  the 
Council  may  set  expedited  ways  for 
competing  memoranda  of  agreement  in 
certain  circumstances. 

Section  800.6(b)(2) 

When  the  Council  is  involved,  the 
consultation  proceeds  in  the  same 
manner,  but  the  agreement  of  the 
Agency  Official,  the  SHPO/THPO  and 
the  Council  is  required  for  a 
Memorandum  of  Agreement. 

Section  800.6(c) 

This  section  details  the  provisions 
relating  to  Memoranda  of  Agreement. 
This  document  evidences  an  agency's 
compliance  with  section  106  and  the 
agency  is  obligated  to  follow  its  terms. 
Failitte  to  do  so  requires  the  Agency 
Official  to  reopen  the  Section  106 
process  and  bring  it  to  suitable  closure 
as  prescribed  in  the  regulations.  The 
reference  to  section  110(1)  of  the  Act  is 
intended  to  conform  the  streamlining 
provisions  of  these  regulations  with 
cmrent  statutory  requirements,  pending 
amendment  of  that  section. 

Section  800.6(c)(1) 

This  section  sets  forth  the  rights  of 
signatories  to  an  agreement  and 
identifies  who  is  required  to  sign  the 
agreement  under  specific  circumstances. 
The  term  "signatory"  has  a  special 
meaning  as  described  in  this  section, 
which  is  the  ability  to  terminate  or  agree 
to  amend  the  Memorandum  of 
Agreement.  The  term  does  not  include 
others  who  sign  the  agreement  as 
concurring  parties. 


Section  800.6(c)(2) 

Certain  parties  may  be  invited  to  be 
signatories  in  addition  to  those  specified 
in  §  800.6(c)(1).  They  include 
individuals  and  organizations  that 
should,  but  do  not  have  to,  sign 
agreements.  It  is  particularly  desirable 
to  have  parties  who  assume  obligations 
under  the  agreement  become  formal 
signatories.  However,  once  invited 
signatories  sign  MOAs,  they  have  the   ■ 
same  rights  to  terminate  or  amend  the 
MOA  as  the  other  signatories. 

Section  800.6(c)(3) 

Other  parties  may  be  invited  to 
concur  in  agreements.  They  do  not  have 
the  rights  to  amend  or  terminate  an 
MOA.  Their  signatiu-e  simply  shows 
that  they  are  familiar  with  the  terms  of 
the  agreement  and  do  not  object  to  it. 

Sections  800.6(c)(4)-(9) 

These  sections  set  forth  specific 
features  of  a  Memorandum  of 
Agreement  and  the  way  it  can  be 
terminated  or  amended. 

Section  800.7 

This  section  specifies  what  happens 
when  the  consulting  parties  cannot 
reach  agreement.  Usually  when 
consultation  is  terminated,  the  Council 
renders  advisory  comments  to  the  head 
of  the  agency,  which  must  be 
considered  when  the  final  agency 
decision  on  the  undertaking  is  made. 

Section  800.7(a)(1) 

This  section  requires  that  the  head  of 
the  agency  or  an  Assistant  Secretary  or 
officer  with  major  department-wide  or 
agency-wide  responsibilities  must 
request  Council  comments  when  the 
Agency  Official  terminates  consultation. 
This  requirement  was  added  because 
section  110(1)  of  the  NHPA  requires 
heads  of  agencies  to  document  their 
decision  when  an  agreement  has  not 
been  reached  under  section  106.  If  the 
agency  head  is  responsible  for 
documenting  the  decision,  it  is 
appropriate  that  the  same  individual 
request  the  Council's  comments. 

Section  800.7(a)(2) 

This  section  allows  the  Council  and 
the  Agency  Official  to  conclude  the 
section  106  process  with  a 
Memorandum  of  Agreement  between 
them  if  the  SHPO  terminates 
consultation. 

Section  800.7(a)(3) 

If  a  THPO  terminates  consultation, 
there  can  be  no  agreement  with  regard 
to  undertakings  that  are  on  or  affect 
properties  on  tribal  lands  and  the 
Coimcil  will  issue  formal  comments. 


This  provision  respects  the  tribe's 
unique  sovereign  status  with  regard  to 
its  lands. 

Section  800.7(a)(4) 

This  section  governs  cases  where  the 
Council  terminates  consultation.  In  that 
case,  the  Council  has  the  duty  to  notify 
all  consulting  parties  prior  to 
commenting.  'The  role  given  to  the 
Federal  Preservation  Officer  is  new  and 
is  intended  to  fulfill  the  NHPA's  goal  of 
having  a  central  official  in  each  agency 
to  coordinate  and  facilitate  the  agency's 
involvement  in  the  national  historic 
preservation  program. 

Section  800.7(b) 

This  section  allows  the  Council  to 
provide  advisory  comments  even 
though  it  has  signed  a  Memorandum  of 
Agreement.  It  is  intended  to  give  the 
Council  the  flexibility  to  provide 
comments  even  where  it  has  agreed  to 
sign  an  MOA.  Such  comments  might 
elaborate  upon  particular  matters  or 
provide  suggestions  to  Federal  agencies 
for  future  undertakings. 

Section  800.7(c) 

This  section  gives  the  Council  45  days 
to  provide  its  comments  to  the  head  of 
the  agency  for  a  response  by  the  agency 
head.  When  submitting  its  conunents, 
the  Council  vdll  also  provide  the 
comments  to  the  Federal  Preservation 
Officer,  among  others,  for  information 
purposes. 

Section  800.7(c)(4) 

This  section  specifies  what  it  means 
to  "document  the  agency  head's 
decision"  as  required  by  section  110(1) 
when  the  Council  issues  its  comment  to 
the  agency  head. 

Section  800.8 

This  major  new  section  guides  how 
Federal  agencies  can  coordinate  the 
section  106  process  with  NEPA 
compliance.  It  is  intended  to  allow 
compliance  with  section  106  to  be 
incorporated  into  the  NEPA 
documentation  process  while  preserving 
the  legal  requirements  of  each  statute. 

Section  800.8(a)(1) 

This  section  encourage  agencies  to 
coordinate  NEPA  and  section  106 
compliance  early  in  the  planning 
process.  It  emphasizes  that  impacts  on 
historic  properties  should  be  considered 
when  an  agency  makes  evaluations  of  its 
NEPA  obligations,  but  makes  clear  that 
an  adverse  effect  finding  does  not 
automatically  trigger  preparation  of  an 
EIS. 
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Section  800.8(a)(2) 

This  section  encourages  consulting 
parties  in  the  section  106  process  to  be 
prepared  to  consult  with  the  Agency 
Official  early  in  the  NEPA  process. 

Section  800.8(a)(3) 

This  section  encourages  agencies  to 
include  historic  preservation  issues  in 
the  development  of  various  NEPA 
assessments  and  dociunents.  This  is 
essential  for  effective  coordination 
between  the  two  processes.  It  is 
intended  to  discourage  agencies  from 
postponing  consideration  of  historic 
properties  imder  NEPA  imtil  later 
initiation  of  the  section  106  process. 

Section  800.8(b) 

this  section  notes  that  a  project, 
activity  or  program  that  falls  within  a 
NEPA  categorical  exclusion  may  still 
require  section  106  review.  An 
exclusion  from  NEPA  does  not 
necessarily  mean  that  section  106  does 
not  apply. 

Section  800.8(c) 

This  section  offers  Federal  agencies 
an  opportunity  for  major  procedural 
streamlining  when  NEPA  and  section 
106  both  apply  to  a  project.  It  allows  the 
agency,  when  specific  standards  are 
met,  to  substitute  preparation  of  an  EA 
or  an  EIS  for  the  specific  steps  of  the 
Section  106  process  set  out  in  these 
regiUations. 

Section  800.8(c)(1) 

This  section  lists  the  standards  that 
must  be  adhered  to  when  developing 
NEPA  documents  that  are  intended  to 
incorporate  106  compliance.  They  are 
intended  to  ensine  that  the  objectives  of 
the  section  106  process  are  being  met 
even  though  the  specific  steps  of  the 
process  are  not  being  followed. 

Section  800.8(c)(2) 

This  section  provides  for  Council  and 
consulting  party  review  of  the  agency's 
environmental  dociunent  within 
NEPA's  public  comment  review  time 
frame.  Consulting  parties  and  the 
Council  may  object  prior  to  or  within 
this  time  frame  to  adequacy  of  the 
dociunent. 

Section  800.8(c)(3) 

If  there  is  an  objection  to  the  NEPA 
document,  the  Council  has  30  days  to 
state  whether  or  not  it  agrees  with  the 
objection.  If  the  Council  agrees  with  the 
objection,  the  Agency  Official  must 
complete  the  Section  106  process 
through  development  of  a  Memorandum 
of  Agreement  or  obtaining  formal 
Council  comment  (§  800.6-7).  If  it  does 


not,  then  the  Agency  Official  can 
complete  its  review  under  §  800.8. 

Section  800.8(c)(4) 

This  subsection  explains  how  Agency 
Officials  using  NEPA  coordination  must 
finalize  their  section  106  compliance  for 
those  cases  where  an  adverse  effect  is 
foimd.  The  FONSI  or  ROD,  as 
appropriate  must  dociunent  the 
proposed  mitigation  measures.  In 
addition,  a  binding  commitment  with 
the  proposed  measures  must  be 
adopted.  In  the  case  of  a  FONSI,  the 
binding  commitment  must  be  in  the 
form  of  an  MO  A,  drafted  in  accordance 
with  §  800.6(c).  Although  the 
regulations  do  not  send  Agency  Officials 
back  to  §  800.6(b)  (regarding 
consultation  towards  an  MOA),  Agency 
Officials  are  reminded  of  the  standards 
they  must  still  follow  under 
§  800.8(c)(1),  and  specifically  the 
mitigation  measures'  consultation  under 
§  800.8(c)(l)(v).  In  the  case  of  an  EIS, 
although  a  Memorandum  of  Agreement 
under  §  800.6(c)  is  not  required,  an 
appropriate  binding  commitment  must 
still  be  adopted.  Finally,  the  subsection 
also  clarifies  the  Agency  Official's 
obligation  to  ensure  that  its  approval  of 
the  undertaking  is  conditioned 
accordingly. 

Section  800.8(c)(5) 

This  section  requires  Federal  agencies 
to  supplement  their  NEPA  dociunents  or 
abide  by  §§  800.3  through  800.6  in  the 
event  of  a  change  in  the  proposed 
undertaking  that  alters  the  undertaking's 
impact  on  historic  properties. 

Section  800.9 

This  section  delineates  the  methods 
the  Council  will  use  to  oversee  the 
operation  of  the  section  106  process, 
llie  Council  draws  upon  its  general 
advisory  powers  and  specific  provisions 
of  the  NIffA  to  conduct  these  actions. 

Section  800.9(a) 

This  section  emphasizes  the  right  of 
the  Council  to  provide  advice  at  any 
time  in  the  process  on  matters  related  to 
the  section  106  process.  Federal 
agencies  should  consider  the  Council's 
views,  but  need  not  adhere  to  them, 
unless  specifically  provided  for  in  the 
regulation. 

Section  800.9(b) 

A  foreclosure  means  that  an  agency 
has  gone  forward  with  an  undertaking  to 
such  an  extent  that  the  Council  can  not 
provide  meaningful  comments.  A 
finding  of  foreclosure  by  the  Council 
means  that  the  Council  has  determined 
that  the  Federal  agency  has  not  fulfilled 
its  section  106  responsibilities  with 


regard  to  the  undertaking.  Such  a 
finding  does  not  trigger  any  specific 
action,  but  represents  the  opinion  of  the 
Council  as  the  agency  charged  by  statute 
with  issuing  the  regulations  that 
implement  section  106.  ' 

Section  800.9(c) 

This  section  reiterates  the 
requirements  of  section  110(k)  of  the 
Act  added  in  1992.  It  also  provides  a 
process  by  which  the  Council  will 
comment  if  the  Federal  agency  decides 
that  circumstances  may  justify  granting 
the  assistance.  If  after  considering  the 
comments,  the  Federal  agency  does 
decide  to  grant  the  assistance,  then  the 
Federal  agency  must  comply  with 
section  106  for  any  historic  properties 
that  still  may  be  affected.  This  does  not 
require  duplication  of  consultation  that 
may  have  already  taken  place  with  the 
Council  in  the  course  of  addressing 
llO(k),  but  is  intended  to  ensure  that  the 
agency  has  meaningful  consultation 
with  tiiie  Council  as  to  mitigating 
adverse  effects  if  the  agency  decides  to 
proceed  with  approving  the 
undertaking. 

Section  800.9(d) 

As  the  Council  reduces  its 
involvement  in  routine  cases  it  will  be 
focusing  its  efforts  more  and  more  on 
agency  programs  and  overall 
compliance  with  the  section  106 
process.  The  NHPA  authorizes  the 
Council  to  obtain  information  frtim 
Federal  agencies  and  make 
recommendations  on  improving 
operation  of  the  section  106  process.  If 
the  Council  finds  that  an  agency  or  a 
SHPO/THPO  has  not  carried  out  its 
section  106  responsibilities  properly,  it 
may  enter  the  section  106  process  on  an 
individual  case  basis  to  make 
improvement.  The  Council  may  also 
review  agency  operations  and 
performance  and  make  specific 
recommendations  for  improvement 
under  section  202(a)(6)  of  the  Act. 

Section  800.10 

This  section  provides  a  process  for 
how  Federal  agencies  must  afford  the 
Council  a  reasonable  opportunity  to 
comment  on  historic  landmarks.  It  is  - 
largely  unchanged  from  the  process 
under  the  regulations  to  be  superseded. 

Section  800.11 

This  section  sets  forth  the 
requirements  for  documentation  at 
various  steps  in  the  section  106  process. 
It  has  been  amended  to  make 
documentation  requirements  clearer  and 
to  promote  agency  use  of  documentation 
prepared  for  other  planning 
requirements. 
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Section  800.11(a) 

The  section  allows  for  the  phasing  of 
dociunentation  requirements  when  an 
agency  is  conducting  phased 
identification  and  evaluation.  The 
Council  can  advise  on  the  resolution  of 
disputes  over  adherence  to 
dociunentation  standards.  However,  the 
ultimate  responsibility  for  the  compiling 
adequate  documentation  rests  with  the 
agency.  During  the  consideration  of  any 
disputes  over  documentation,  the 
process  is  not  formally  suspended. 
However,  agencies  should  resolve 
significant  disputes  before  going 
forward  too  far  in  the  Section  106 
process  in  order  to  avoid  subsequent 
delays. 

Section  800.11(b) 

This  section  was  added  primarily  to 
allow  for  the  use  of  documents  prepared 
for  NEPA  or  other  agency  planning 
processes  to  fulfill  this  provision  as  long 
as  those  doounents  meet  the  standards 
in  this  section. 

Section  800.11(c) 

This  section  is  intended  to  protect  the 
rights  of  private  property  owners  with 
regard  to  proprietary  information,  and 
Indian  tribes  and  Native  Hawaiian 
organizations  with  regard  to  properties 
to  which  they  attach  religious  and 
cultural  significance.  This  section 
emphasizes  that  the  regulations  are 
subject  to  any  other  Federal  statutes 
which  protect  certain  kinds  of 
information  from  full  public  disclosure. 
The  role  of  the  Secretary  and  the 
process  of  consultation  with  the  Council 
are  based  on  the  statutory  requirements 
of  section  304  of  the  Act. 

Section  d00.11(d)-(f) 

These  sections  specify  the 
docximentation  standards  for  various 
findings  or  actions  in  the  section  106 
process.  They  are  incrementally  more 
detailed  as  the  historic  preservation 
issues  become  more  substantial  or 
complex.  Each  is  intended  to  provide 
basic  information  so  that  a  third-party 
reviewer  can  understand  the  basis  for  an 
agency's  finding  or  proposed  decision. 

Section  800.12 

This  section  on  emergency  situations 
contains  some  minor  changes  from  the 
process  imder  the  regulations  to  be 
superseded,  but  generally  follows  the 
existing  approach. 

Section  800.12(a) 

This  section  encourages  Federal 
agencies  to  develop  procedures 
describing  how  the  Federal  agency  will 
take  into  accoimt  historic  properties 
during  certain  emergency  operations. 


including  imminent  threats  to  life  or 
property.  The  nature  of  the  consultation 
required  in  developing  such  procedures 
will  vary,  depending  upon  the  extent  of 
actions  covered  by  the  procedures.  The 
procedures  must  be  approved  by  the 
Council  if  they  are  to  substitute  for 
Subpart  B. 

Section  800.12(b) 

If  there  are  no  agency  procedures  for 
taking  historic  properties  into  accotmt 
during  emergencies,  then  the  Federal 
agency  may  either  follow  a  previously- 
developed  Programmatic  Agreement  or 
notify  the  Council,  SHPO/THPO  and, 
where  appropriate,  an  Indian  tribe  or 
native  Hawaiian  organization  concerned 
with  potentially  affected  resources.  If 
possible,  the  Federal  agency  should 
provide  these  parties  7  days  to 
comment. 

Section  800.12(c) 

This  section  permits  a  local 
government  that  has  assiuned  section 
106  responsibilities  to  use  the 
provisions  of  §  800.12(a)  and  (b). 
However,  if  the  Council  or  an  SHPO/ 
THPO  objects,  the  local  government 
must  follow  the  normal  section  106 
process. 

Section  800.12(d) 

A  Federal  agency  may  use  the 
provisions  in  §  800.12  only  for  30  days 
after  an  emergency  or  disaster  has  been 
declared,  unless  an  extension  is  sought. 

Section  800.13 

This  section  follows  closely  the 
process  imder  the  regulations  to  be 
superseded  for  dealing  vrith  resources 
discovered  after  Section  106  review  has 
been  completed. 

Section  800.13(a) 

This  section  emphasizes  the  utility  of 
developing  Programmatic  Agreements  to 
deal  with  discoveries  of  historic 
properties  which  may  occiir  diuing 
implementation  of  an  undertaking.  If 
there  is  no  Programmatic  Agreement  to 
deal  with  discoveries,  and  the  Agency 
Official  determines  that  other  historic 
properties  are  likely  to  be  discovered, 
then  a  plan  for  how  discoveries  will  be 
addressed  must  be  included  in  a  no 
adverse  effect  finding  or  a  Memorandum 
of  Agreement. 

Section  800.13(b)(1) 

This  section  states  the  procediu«s  that 
must  be  followed  when  construction  has 
not  yet  occurred  or  an  undertaking  has 
not  yet  been  approved.  Because  a 
Federal  agency  has  more  flexibility  at 
this  stage,  adherence  to  the  consultative 


process  as  set  forth  in  §  800.6  is 
appropriate. 

Section  800.13(b)(2) 

This  section  provides  that  where  an 
archeological  site  has  been  discovered 
and  where  the  Agency  Official,  SHPO/ 
THPO  and  any  appropriate  Indian  tribe 
or  Native  Hawaiian  organization  agree 
that  it  is  of  value  solely  for  the  data  that 
it  contains,  the  Agency  Official  can 
comply  with  the  Archeological  and 
Historic  Preservation  Act  instead  of  the 
procedures  in  this  subpart. 

Section  800.13(b)(3)         » 

This  section  sets  forth  the  procedures 
that  must  be  followed  when  the 
undertaking  has  been  approved  and 
construction  has  commenced. 
Development  of  actions  to  resolve 
adverse  effects  and  notification  to  the 
SHPO/THPO  and  the  council  within  48 
hours  of  the  discovery  are  required. 
Comments  fi'om  those  parties  are 
encouraged  and  the  agency  must  report 
the  actions  it  ended  up  taking  to  deal 
with  the  discovery. 

Section  800.13(c) 

This  section  allows  an  agency  to  make 
an  expedited  field  judgment  regarding 
eligibility  of  properties  discover  diuing 
construction. 

Section  800.13(d) 

This  new  section  requires  an  agency 
to  comply  with  tribal  procedures  when 
a  discovery  is  on  tribal  land  and  obtain 
concurrence  of  the  tribe,  imless  it  has 
previously  developed  a  process  under 
§  800.13(a). 

Subpart  C— Program  Alternatives 

Section  800.14 

This  section  lays  out  a  variety  of 
alternative  methods  for  Federal  agencies 
to  meet  their  Section  106  obligations. 
While  some  are  based  on  existing 
techniques  in  the  regulations  to  be 
superseded,  a  number  are  newly- 
introduced  to  allow  agencies  to  tailor 
the  Section  106  process  to  their  needs. 

Section  800.14(a) 

Alternate  procediues  are  a  major 
streamlining  measure  that  allows 
tailoring  of  the  Section  106  process  to 
Agency  programs  and  decisionmaking 
processes.  The  procediues  would 
substitute  in  whole  or  in  part  for  the 
Council's  section  106  regulations.  As 
procedures,  they  would  include  formal 
Agency  regulations,  but  would  also 
include  departmental  or  Agency 
procedures  that  do  not  go  through  the 
formal  rulemaking  process.  Procediu«s 
must  be  developed  in  consultation  with 
various  parties  as  set  forth  in  the 
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regulations.  The  public  must  have  an 
opportunity  to  comment  on  Alternate 
procedures.  If  the  Coimcil  determines 
that  they  are  consistent  with  its 
regulations,  the  alternate  procedures 
may  substitute  for  the  Council's 
regulations.  In  reviewing  alternate 
procedures  for  consistency,  the  Council 
will  not  require  detailed  adherence  to 
every  specific  step  of  the  process  found 
imder  the  Council's  regulations.  The 
Coimcil,  however,  will  look  for 
procedures  that  afford  historic 
properties  consideration  equivalent  to 
that  afforded  by  the  Council's 
regxilations  and  that  meet  the 
requirements  of  section  110(a)(2)(E)  of 
the  Act.  If  an  Indian  tribe  has 
substituted  its  procedures  for  the 
Coimdl's  regulations  pursuant  to 
section  101(d)(5)  of  the  NHPA,  then  the 
Federal  agency  must  follow  the  tribe's 
substitute  regulations  for  imdertakings 
on  tribal  lands. 

Section  800.14(b) 

This  section  is  intended  to  retain  the 
concept  of  Programmatic  Agreements  as 
in  the  regulations  to  be  superseded,  but 
to  add  more  clarity  about  their  use  and 
the  processes  for  creating  them.  The 
circiunstances  luider  which  a 
Programmatic  Agreement  is  appropriate 
are  specified.  The  section  places 
Programmatic  Agreements  into  two 
general  categories:  Those  covering 
agency  programs  and  those  covering 
complex  or  multiple  imdertakings.  The 
section  on  Agency  programs  makes  clear 
that  the  President  of  NCSHPO  must  sign 
a  nationwide  agreement  when  NCSHPO 
has  participated  in  the  consultation.  If  a 
Programmatic  Agreement  concerns  a 
particular  region,  then  the  signature  of 
the  affected  SHPSs/THPOs  is  required. 
An  individual  SHPO/THPO  can 
terminate  its  participation  in  a  regional 
Programmatic  Agreement,  but  the 
agreement  will  remain  ia  effect  for  the 
other  states  in  the  region.  Only  NCSHPO 
can  terminate  a  nationwide 
Programmatic  Agreement  on  behalf  of 
the  individual  SHPOs.  Language  is 
included  to  recognize  tribal  sovereignty 
while  providing  flexibility  to  Federal 
agencies  and  tribes  when  developing 
Programmatic  Agreements.  While  it 
does  not  prohibit  the  other  parties  from 
executing  a  Programmatic  Agreement, 
the  language  does  limit  the  effect  of  the 
agreement  to  non-fiibal  lands  imless  the 
tribe  executes  it.  However,  the  language 
also  authorizes  multiple  Indian  tribes  to 
designate  a  representative  tribe  or  tribal 
organization  to  participate  in 
consultation  and  sign  a  Programmatic 
Agreement  on  their  behalf. 
Requirements  for  public  involvement 
and  notice  are  included.  The  section  on 


complex  or  multiple  undertakings  ties 
back  to  §  800.6  for  the  process  of 
creating  such  programmatic  agreements. 

Section  800.14(c) 

Exemptions  are  intended  to  remove 
from  section  106  compliance  those 
undertakings  that  have  foreseeable 
effects  on  historic  properties  which  are 
likely  to  be  minimal.  Section  214  of  the 
NPHA  gives  the  Council  the  authority  to 
allow  for  such  exemptions.  This  section 
sets  forth  the  criteria,  drawn  from  the 
statute,  for  exemptions  and  a  process  for 
obtaining  (and  terminating)  an 
exemption. 

Section  800.14(d) 

Standard  treatments  provide  a 
streamlined  process  by  which  the 
Council  can  establish  certain  acceptable 
practices  for  dealing  with  a  category  of 
undertakings,  effects,  historic 
properties,  or  treatment  options.  A 
standard  treatment  may  modify  the 
application  of  the  normal  Section  106 
process  under  certain  circumstances  or 
simplify  the  steps  or  requirements  of  the 
regulations.  This  section  sets  forth  the 
process  for  establishing  a  standard 
treatment  and  terminating  it. 

Section  800.14(e) 

Program  comments  are  intended  to 
give  the  Council  the  flexibility  to  issue 
comments  on  a  Federal  program  or  class 
of  undertakings  rather  than  comment  on 
such  undertakings  on  a  case-by-case 
basis.  This  section  sets  forth  the  process 
for  issuing  such  comments  and 
withdrawing  them.  The  Federal  agency 
is  obligated  to  consider,  but  not 
necessarily  follow,  the  Coimcil's 
comments.  If  it  does  not,  the  Council 
may  withdraw  the  comment,  in  which 
case  the  agency  continues  to  comply 
with  section  106  on  a  case-by-case  basis. 

Section  800.14(f) 

The  requirement  for  consultation 
program  alternatives  with  Indian  tribes 
and  Native  Hawaiian  organizations  is 
provided  for  in  this  section.  It  is  an 
overlay  on  each  of  the  Federal  program- 
alternatives  set  forth  in  §§  800.14(a)-(e). 
It  provides  for  govemment-to- 
govemment  consultation  with  Indian 
tribes.  The  Council  and  the  Federal 
agency  will  consider  the  views  of  the 
Indian  tribes  and  Native  Hawaiian 
organizations  in  making  a  decision  on  a 
program  alternative. 

Section  800.15.  Tribal,  State  and  Local 
Program  Alternatives 

This  section  is  presently  reserved  for 
future  use.  The  Council  will  proceed 
with  the  review  of  tribal  applications  for 
substitution  of  tribal  regulations  for  the 


Council's  section  106  regulations  on 
tribal  lands,  pursuant  to  section 
101(d)(5)  of  the  Act,  on  the  basis  of 
informal  procedures.  With  regard  to 
State  agreements,  the  Council  will  keep 
in  effect  any  currently  valid  State 
agreements  until  revised  procedures  for 
State  agreements  take  effect  or  imtil  the 
agreement  is  otherwise  terminated. 

Section  800.16  Definitions 

This  section  includes  new  definitions 
to  respond  to  identified  needs  for 
clarification  and  to  reflect  statutory 
amendments. 

The  definition  of  "Agency"  was 
added  for  ease  of  reference.  It  tracks  the 
statutory  definition  in  the  NHPA. 

The  definition  of  "approval  of  the 
expenditure  of  funds"  was  added  to 
clarify  the  intent  of  this  statutory 
language  as  it  appears  in  section  106  of 
the  NHPA.  This  definition  addresses  the 
timing  of  section  106  compliance.  A 
Federal  agency  must  take  into  account 
the  effects  of  its  actions  and  provide  the 
Council  a  reasonable  opportunity  to 
comment  before  the  Agency  decides  to 
authorize  funds,  not  just  before  the 
release  of  those  funds.  The  intent  of  this 
provision  is  to  emphasize  the 
necessitate  for  compliance  with  section 
106  early  in  the  decision  making 
process. 

The  definition  of  "area  of  potential 
effects"  has  been  clarified  by  adding  the 
second  sentence  which  acknowledges 
that  the  determination  of  the  area 
potential  effects  is  often  subjective  and 
depends  on  the  nature  and  scale  of  the 
undertaking  and  the  associated  effects. 

The  definition  of  "comment"  was 
added  to  make  it  clear  that  the  term 
referred  to  the  formal  comments  of  the 
Council  members. 

The  definition  of  "consultation"  was 
added  to  describe  the  nature  and  goals 
of  this  critical  aspect  of  the  section  106 
review  process. 

"Day  '  was  added  to  clarify  the 
running  of  time  periods. 

"Effect"  was  added  to  the  definition 
section.  Even  though  the  "no  efiiect" 
step  has  been  eliminated  in  the  final 
rule,  the  concept  of  an  undertaking's 
effect  is  still  a  part  of  the  "historic 
properties  affected"  determination. 

"Foreclosure"  is  a  term  that  has 
always  been  a  part  of  the  section  106 
process,  but  has  not  been  defined  in  the 
regulations.  The  terms  was  added  to  the 
definition  section  to  describe  the 
finding  that  is  made  by  the  Council 
when  an  Agency  action  precludes  the 
Council  from  its  reasonable  opportunity 
to  comment  on  an  undertaking. 

"Head  of  the  Agency"  was  added  in 
light  of  the  1992  amendments  in  section 
110(1)  that  require  that  the  head  of  an 
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Agency  document  decisions  where  a 
Memorandum  of  Agreement  has  not 
been  reached  for  an  undertaking. 

"Historic  property"  has  been 
expanded  to  include  properties  of 
traditional  religious  and  cultural 
importance  in  accordance  with  section 
101(d)(6)(A)  of  the  NHPA  as  amended  in 
1992. 

"Indian  tribe"  has  been  redefined 
exactly  as  in  section  301(4)  of  the 
statute. 

"Native  Hawaiian  organization"  is 
defined  exactly  as  in  section  301(17)  of 
the  statute. 

"Tribal  Historic  Preservation  Officer" 
is  intended  to  include  the  tribal  official 
who  has  formally  assumed  the  SHPO's 
responsibilities.  It  also  includes,  for  ease 
of  reference,  the  designated 
representative  of  a  tribe  that  has  not 
assumed  SHPO  responsibilities  when  an 
imdertaking  occurs  on  or  affects  historic 
properties  on  its  tribal  lands;  this 
inclusive  interpretation  of  THPO  was 
added  so  that  it  would  be  clear  that 
whenever  an  Agency  undertaking  is  on 
or  affects  historic  properties  on  tribal 
lands,  the  tribe's  approval  and  signature 
on  an  agreement  is  required,  unless  they 
specifically  waive  their  rights. 

"Tribal  lands"  is  defined  exactly  as  in 
section  301(14)  of  the  statute. 

"Undertaking"  is  defined  exactly  as  in 
section  301(7)  of  the  statute.  The 
Agency  Official  is  responsible,  in 
accordance  with  §  800.3(a),  for  making 
the  determination  as  to  whether  a 
proposed  Federal  action  is  an 
undertaking.  As  appropriate,  an  agency 
shoiUd  examine  the  nature  of  its  Federal 
involvement  taking  into  consideration 
factors  such  as  the  degree  of  Federal 
agency  control  or  discretion;  the  type  of 
Federal  involvement  or  link  to  the 
action;  and  whether  or  not  the  action 
could  move  forward  without  Federal 
involvement.  An  agency  should  seek  the 
advice  of  the  Coimcil  when  imcertain 
about  whether  or  not  its  action  falls 
within  the  definition  of  an  undertaking. 
The  pre-existing  regulatory  definition  of 
undertaking  included  new  and 
continuing  projects,  activities,  or 
programs  and  any  of  their  elements  not 
previously  considered  under  section 
106.  It  is  intended  that  the  new 
definition  includes  such  aspects  of  a 
project,  activity,  or  program  as 
imdertakings. 

Appendix  A.  Criteria  for  Council 
Involvement  in  Reviewing  Individual 
Section  106  Cases 

This  appendix  sets  forth  the  criteria 
that  will  guide  Ckiuncil  decisions  to 
enter  certain  section  106  cases,  as 
provided  in  the  new  regulations.  As 
§  800.2(b)(1)  states,  the  Council  will 


document  that  the  criteria  have  been 
met  and  notify  the  parties  to  the  section 
106  process  as  process  as  required. 
Coimcil  involvement  in  section  106 
cases  is  not  automatic  once  a  criterion 
has  been  met.  The  Council  retains 
discretion  as  to  whether  or  not  to  enter 
such  a  case.  Likewise,  it  is  not  essential 
that  all  criteria  be  met.  The  point  of  the 
criteria  is  to  ensure  that  the  Coimcil  has 
made  a  thoughtful  decision  to  enter  the 
section  106  process  and  to  give 
agencies,  SHPOs/THPOs  and  other 
section  106  participants  a  clear 
understanding  of  the  kind  of  cases  that 
warrant  Coimcil  involvement. 

Vm.  Impact  Analysis 

The  Regulatory  Flexibility  Act 

The  Council  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although 
some  comment  on  the  rule  as  proposed 
questioned  the  validity  of  such 
certification,  the  rule  in  its  proposed 
and  final  versions  imposes  mandatory 
responsibilities  on  only  Federal 
agencies.  As  set  forth  in  section  106  of 
the  NHPA,  the  duties  to  take  into 
account  the  effect  of  an  undertaking  on 
historic  resources  and  to  afford  the 
Council  a  reasonable  opportunity  to 
comment  on  that  undertaking  are 
Federal  agency  duties.  Indirect  effects 
on  small  entities,  if  any,  created  in  the 
course  of  a  Federal  agency's  compliance 
with  section  106  of  the  NHPA,  must  be 
considered  and  evaluated  by  that 
Federal.agency. 

The  Paperwork  Reduction  Act 

The  final  regulations  do  not  impose 
reporting  or  recordkeeping  requirements 
or  the  collection  of  information  as 
defined  in  the  Paperwork  Reduction 
Act. 

The  National  Environmental  Policy  Act 

In  accordance  with  36  CFR  part  805, 
the  Council  initiated  the  NEPA 
compliance  process  for  the  Council's 
regulations  implementing  section  106  of 
the  NHPA  prior  to  publication  of  the 
draft  regulations  in  the  Federal  Register 
on  September  13, 1996.  On  August  12, 
1997,  through  a  notice  of  availability  on 
the  Federal  Register,  the  Council  sought 
public  comment  on  its  Environmental 
Assessment  and  preliminary  Finding  of 
No  Significant  Impact.  The  Coimcil  has 
considered  such  comments,  and  has 
confirmed  its  finding  of  no  significant 
impact  on  the  human  environment  A 
notice  of  availability  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  has  been 
published  on  the  Federal  Register. 


Executive  Orders  12866  and  12875 

The  Council  is  exempt  from 
compliance  with  Executive  Order  12866 
pursuant  to  implementing  guidance 
issued  by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  Affairs  in  a  memorandum 
dated  October  12, 1993.  The  Coimcil 
also  is  exempt  fit)m  the  documentation 
requirements  of  Executive  Order  12875 
pursuant  to  implementing  guidance 
issued  by  the  same  OMB  office  in  a 
memorandum  dated  January  11, 1994. 
Although  exempt,  the  Council  has 
adhered  to  the  principles  in  both  orders 
by  involving  and  consulting  with  State, 
local,  and  tribal  entities,  members  of  the 
public,  and  industry  groups  in  the 
development  of  these  regulations  and 
throughout  the  rulemaking  process,  as 
discussed  above  in  the  Bacl^round 
section.  The  regulations  to  not  mandate 
State,  local,  or  tribal  governments  to 
participate  in  the  Section  106  process. 
Instead,  State,  local,  and  tribal 
governments  may  decline  to  participate. 
State  Historic  Preservation  Officers  do 
advise  and  assist  Federal  agencies,  as 
appropriate,  as  part  of  their  duties  under 
section  101(b)(3)(E)  of  the  NHPA,  as  a 
condition  of  their  Federal  grant 
assistance.  In  addition,  in  accordance 
with  Executive  Order  12875,  the 
regulations  include  several  flexible 
approaches  to  consideration  of  historic 
properties  in  Federal  agency  decision 
making.  The  regulations  promote 
.  flexibility  and  cost  effective  compliance 
by  providing  for  alternate  procedures, 
categorical  exemptions,  standard 
treatments,  program  comments,  and 
progranmiatic  agreements. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

The  final  regulations  implementing 
section  106.  of  the  NHPA  do  not  impose 
annual  costs  of  $100  million  or  more, 
vdll  not  significantly  or  uniquely  affect 
small  governments,  and  are  not  a 
significant  Federal  intergovernmental 
mandate.  The  Council  thus  has  no 
obligations  under  sections  202,  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12898 

The  final  regulations  implementing 
section  106  of  the  NHPA  do  not  cause 
adverse  human  health  or  environmental 
effects,  but,  instead,  seek  to  avoid 
adverse  effects  on  historic  properties 
throughout  the  United  States.  The 
participation  and  consultation  process 
established  by  these  regulations  seeks  to 
ensure  public  participation — including 
by  minority  and  low-income 
populations  and  communities — by  those 
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whose  cultural  heritage,  or  whose 
interest  in  historic  properties,  may  be 
affected  by  proposed  Federal 
undertakings.  The  section  106  process  is 
a  means  of  access  for  minority  emd  low- 
income  populations  to  participate  in 
Federal  decisions  or  actions  that  may 
affect  such  resources  as  historically 
significant  neighborhoods,  buildings, 
and  traditional  odtural  properties.  The 
Council  considers  environmental  justice 
issues  in  reviewing  analysis  of 
alternatives  and  mitigation  options 
particularly  when  section  106 
compliance  is  coordinated  with  NEPA 
compliance.  Guidance  and  training  is 
being  developed  to  assist  public 
understanding  and  use  of  these 
regulations.  • 

Memorandum  Concerning  Govemment- 
to-Govemment  Relations  With  Native 
American  Tribal  Governments 

The  Council  has  fully  complied  with 
this  Memorandum.  A  Native  American 
representative  served  on  the  Council 
and  was  a  member  of  the  Council's 
Regulations  Task  Force.  The  regulations 
enhance  the  opportunity  for  Native 
American  involvement  in  the  section 
106  process  and  clarify  the  obligation  of 
Federal  agencies  to  consult  with  Native 
Americans. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
^ency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  council  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  June  17, 1999. 

List  of  Subjects  in  36  CFR  Part  800 

Administrative  practice  and 
procedure,  Historic  preservation, 
Indians,  Inter-governmental  relations. 

For  the  reasons  discussed  in  the 
preamble,  the  Advisory  Coimcil  on 
Historic  Preservation  amends  Tide  36, 
Chapter  Vin  by  revising  part  800  to  read 
as  follows: 


PART  80a-PROTECnON  OF 
HISTORIC  PROPERTIES 

SubfMrt  A— Purposes  and  Participants 

Sec. 

800.1  Purposes. 

800.2  Participants  in  the  section  106 
process. 

Subpart  B— The  Section  106  Process 

800.3.  Initiation  of  the  section  106  process. 

800.4.  Identification  of  historic  properties. 

800.5  Assessment  of  adverse  effects. 

800.6  Resolution  of  adverse  effects. 

800.7  Failure  to  resolve  adverse  eSects. 

800.8  Coordination  with  the  National 
Environmental  Policy  Act. 

800.9  Council  review  of  section  106 
compliance. 

800.10  Special  requirements  for  protecting 
National  Historic  Landmarks. 

800.11  Documentation  standards. 

800.12  Emergency  situations. 

800.13  Post-review  discoveries. 

Sut>partC    Program  AWematlves 

800.14  Federal  agency  program  alternatives. 

800.15  Tribal.  State  and  Local  Program 
Alternatives.  [Reserved] 

800.16  Definitions. 
Appendix  A — Criteria  for  Council 

Involvement  in  Reviewing  Individual 
Section  106  Cases 
Authority:  16  U.S.C.  4708. 

SubfMrt  A— Purposes  and  Participants 

f  800.1    Purposes. 

(a)  Purposes  of  the  section  106 
process.  Section  106  of  the  National 
Historic  Preservation  Act  requires 
Federal  agencies  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties  and  afford  the  Coimcil  a 
reasonable  opportimity  to  comment  on 
such  imdertaldngs.  The  procedures  in 
this  part  define  how  Federal  agencies 
meet  these  statutory  responsibilities. 
The  section  106  process  seeks  to 
accommodate  historic  preservation 
concerns  with  the  needs  of  Federal 
undertakings  through  consultation 
among  the  Agency  Official  and  other 
parties  with  an  interest  in  the  effects  of 
the  undertaking  on  historic  properties, 
commencing  at  the  early  stages  of 
project  planning.  The  goal  of 
considtation  is  to  identify  historic 
properties  potentially  affected  by  the 
undertaking,  assess  its  effects  and  seek 
ways  to  avoid,  minimize  or  mitigate  any 
adverse  effects  on  historic  properties. 

(b)  Relation  to  other  provisions  of  the 
Act.  Section  106  is  related  to  other 
provisions  of  the  Act  designed  to  further 
the  national  policy  of  historic 
preservation.  References  to  those 
provisions  are  included  in  this  part  of 
identify  circimistances  where  they  may 
afiiect  actions  taken  to  meet  section  106 
requirements.  Such  provisions  may 
have  their  own  implementing 


regidations  or  gmdelines  and  are  not 
intended  to  be  implemented  by  the 
procedures  in  this  part  except  insofar  as 
they  relate  to  the  section  106  process. 
Guidelines,  policies  and  procedures 
issued  by  other  agencies,  including  the 
Secretary,  have  been  cited  in  this  part 
for  ease  of  access  and  are  not 
incorporated  by  reference. 

(c)  Timing.  The  Agency  Official  must 
complete  the  section  106  process  "prior 
to  the  approval  of  the  expenditure  of 
any  Federal  funds  on  the  undertaking  or 
prior  to  the  issuance  of  any  license." 
This  does  not  prohibit  Agency  Official 
from  conducting  or  authorizing 
nondestructive  project  planning 
activities  before  completing  compliance 
with  Section  106,  provided  that  such 
actions  do  not  restrict  the  subsequent 
consideration  of  alternatives  to  avoid, 
minimize  or  mitigate  the  imdertaking's 
adverse  effects  on  historic  properties. 
The  Agency  Official  shall  ensure  that 
the  section  106  process  is  initiated  early 
in  the  imdertaking's  planning,  so  that's 
broad  range  of  alternatives  may  be 
considered  during  the  planning  process 
for  the  undertaking. 

§800.2    Participants  in  sectionlOS 
process. 

(a)  Agency  Official.  It  is  the  statutory 
obligation  of  the  Federal  agency  to 
fulfill  the  requirements  of  section  106 
and  to  ensure  that  an  Agency  Official 
with  jurisdiction  over  an  undertaking 
takes  legal  and  financial  responsibility 
for  section  106  compliance  in 
accordance  with  subpart  B  of  this  part. 
The  Agency  Official  has  approval 
authority  for  the  imdertaking  and  can 
commit  the  Federal  agency  to  take 
appropriate  action  for  a  specific 
undertaking  as  a  result  of  section  106 
compliance.  For  the  purposes  of  subpart 
C  of  this  part,  the  Agency  Official  has 
the  authority  to  commit  the  Federal 
agency  to  any  obligation  it  may  assume 
in  the  implementation  of  a  program 
alternative.  The  Agency  Official  may  be 
a  State,  local,  or  tribal  government 
official  who  has  been  delegated  legal 
responsibility  for  compliance  with 
section  106  in  accordaince  with  Federal 
law. 

(1)  Professional  standards.  Section 
112(a)(1)(A)  of  the  Act  requires  each 
Federal  agency  responsible  for  the 
protection  of  historic  resources, 
including  archeological  resources,  to 
ensure  that  all  actions  taken  by 
employees  or  contractors  of  the  agency 
shall  meet  professional  standards  imder 
regulations  developed  by  the  Secretary. 

(2)  Lead  Federal  agency.  If  more  than 
one  Federal  agency  is  involved  in  an 
undertaking,  some  or  all  the  agencies 
may  designate  a  lead  Federal  agency, 
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which  shall  identify  the  appropriate 
official  to  serve  as  the  Agency  Official 
who  shall  act  on  their  behalf,  fulfilling 
their  collective  responsibilities  under 
section  106.  Those  Federal  agencies  that 
do  not  designate  a  lead  Federal  agency 
remain  individually  responsible  for 
their  compliance  with  this  part. 

(3)  Use  of  contractors.  Consistent  with 
applicable  conflict  of  interest  laws,  the 
Agency  Official  may  use  the  services  of 
applicants,  consultants,  or  designees  to 
prepare  information,  analyses  and 
recommendations  imder  this  part.  The 
Agency  Official  remains  legally 
responsible  for  all  required  findings  and 
determinations.  If  a  docimient  or  study 
is  prepared  by  a  non-Federal  party,  the 
Agency  Official  is  responsible  for 
ensuring  that  its  content  meets 
applicable  standards  and  guidelines. 

(4)  Consultation.  The  Agency  Official 
shall  involve  the  consulting  parties 
described  in  §  800.2(c)  in  findings  and 
determinations  made  during  the  section 
106  process.  The  Agency  Official  should 
plan  consultations  appropriate  to  the 
scale  of  the  imdertaking  and  the  scope 
of  Federal  involvement  and  coordinated 
with  other  requirements  of  other 
statutes,  as  applicable,  such  as  the 
National  Environmental  Policy  Act,  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archeological  Resoinces  Protection  Act 
and  agency-specific  legislation.  The 
Coimcil  encomages  the  Agency  Official 
to  use  to  the  extent  possible  existing 
agency  procedures  and  mechanisms  to 
fulfill  the  consultation  requirements  of 
this  part. 

(bj  Council.  The  Council  issues 
regulations  to  implement  section  106, 
provides  guidance  and  advice  on  the 
application  of  the  procedines  in  this 
part,  and  generally  oversees  the 
operation  of  the  section  106  process. 
The  Council  also  consults  with  and 
comments  to  Agency  Officials  on 
individual  undertakings  and  programs 
that  affect  historic  properties. 

(1)  Council  entry  into  the  section  106 
process.  When  the  Coimcil  determines 
that  its  involvement  is  necessary  to 
ensure  that  the  purposes  of  section  106 
and  the  Act  are  met,  the  Coimcil  may 
enter  the  section  106  process.  Criteria 
guiding  Council  decisions  to  enter  the 
section  106  process  are  found  in 
appendix  A  to  this  part.  The  Coimcil 
will  dociunent  that  the  criteria  have 
been  met  and  notify  the  parties  to  the 
section  106  process  as  required  by  this 
part. 

(2)  Council  assistance.  Participants  in 
the  section  106  process  may  seek 
advice,  guidance  and  assistance  from 
the  Council  on  the  application  of  this 


part  to  specific  undertakings,  including 
the  resolution  of  disagreements, 
whether  or  not  the  Council  is  formally 
involved  in  the  review  of  the 
undertaking.  If  questions  arise  regarding 
the  conduct  of  the  section  106  process, 
participants  are  encouraged  to  obtain 
the  Council's  advice  on  completing  the 
process. 

(c)  Consulting  parties.  The  following 
parties  have  consultative  roles  in  the 
section  106  process. 

(1)  State  Historic  Preservation  Officer. 
(i)  The  State  Historic  Preservation 
Officer  (SHPO)  reflects  the  interests  of 
the  State  and  its  citizens  in  the 
preservation  of  their  cultural  heritage.  In 
accordance  with  section  101(b)(3)  of  the 
Act,  the  SHPO  advises  and  assists 
Federal  agencies  in  carrying  out  their 
section  106  responsibilities.   ' 

(ii)  If  an  Indian  tribe  has  assumed  the 
functions  of  the  SHPO  in  the  section 
106  process  for  undertakings  on  tribal 
lands,  the  SHPO  shall  participate  as  a 
consulting  party  if  the  undertaking  takes 
place  on  tribal  lands  but  afiiects  historic 
properties  off  tribal  lands,  if  requested 
in  accordance  with  §  800.3(c)(1),  or  if 
the  Indian  tribe  agrees  to  include  the 
SHPO  pursuant  to  §  800.3(f)(3). 

(2)  Tribal  Historic  Preservation 
Officer,  (i)  The  Tribal  Historic 
Preservation  Officer  (THPO)  appointed 
or  designated  in  accordance  with  the 
Act  is  the  official  representative  of  an 
Indian  tribe  for  the  purposes  of  section 
106.  If  an  Indian  tribe  has  assumed  the 
responsibilities  of  the  SHPO  for  section 
106  on  tribal  lands  imder  section 
101(d)(2)  of  the  Act,  the  Agency  Official 
shall  consult  with  the  THPO  in  Heu  of 
the  SHPO  regarding  undertakings 
occurring  on  or  affecting  historic 
properties  on  tribal  lands. 

(ii)  If  an  Indian  tribe  has  not  assumed 
the  responsibilities  of  the  SHPO  for 
section  106  on  tribal  lands  under 
section  101(d)(2)  of  the  Act,  the  Agency 
Official  shall  consult  with  a 
representative  designated  by  such 
Indian  tribe  in  addition  to  the  SHPO 
regarding  undertakings  occurring  on  or 
affecting  historic  properties  on  its  tribal 
lands.  For  the  purposes  of  subpart  B  of 
this  part,  such  tribal  representative  shall 
be  included  in  the  term  "THPO." 

(3)  Indian  tribes  and  Native  Hawaiian 
organizations.  Section  101(d)(6)(B)  of 
the  Act  requires  the  Agency  Official  to 
consult  with  any  Indian  tribe  or  Native 
Hawaiian  organization  that  attaches 
religious  and  cultural  significance  to 
historic  properties  that  may  be  affected 
by  an  undertaking.  Such  Indian  tribe  or 
Native  Hawaiian  organization  shall  be  a 
consulting  party. 

(i)  The  Agency  Official  shall  ensure 
that  consultation  in  the  section  106 


process  provides  the  Indian  tribe  or 
Native  Hawaiian  organization  a 
reasonable  opportunity  to  identify  its 
concerns  about  historic  properties, 
advise  on  the  identification  and 
evaluation  of  historic  properties, 
including  those  of  traditional  religious 
and  cultural  importance,  articulate  its 
views  on  the  imdertaking's  effects  on 
such  properties,  and  participate  in  the 
resolution  of  adverse  effects.  It  is  the 
responsibility  of  the  Agency  Official  to 
make  a  reasonable  and  good  faith  effort 
to  identify  Indian  tribes  and  Native 
Hawaiian  organizations  that  shall  be 
consulted  in  the  section  106  process. 
Consultation  should  commence  early  in 
the  planning  process,  in  order  to 
identify  and  discuss  relevant 
preservation  issues  and  resolve 
concerns  about  the  confidentiality  of 
information  on  historic  properties. 

(ii)  The  Federal  government  has  a 
unique  legal  relationship  with  Indian 
tribes  set  forth  in  the  Constitution  of  the 
United  States,  treaties,  statutes,  and 
court  decisions.  Consultation  with 
Indian  tribes  should  be  conducted  in  a 
sensitive  manner  respectful  of  tribal 
sovereignty.  Nothing  in  this  part  is 
intended  to  alter,  amend,  repeal, 
interpret  or  modify  tribal  sovereignty, 
any  treaty  rights,  or  other  rights  of  an 
Indian  tribe,  or  to  preempt,  modify  or 
limit  the  exercise  of  any  such  rights. 

(iii)  Consultation  witn  an  Indian  tribe 
must  recognize  the  govemment-to- 
govemment  relationship  between  the 
Federal  government  and  Indian  tribes. 
The  Agency  Official  shall  consult  with 
representatives  designated  or  identified 
by  the  tribal  government  or  the 
governing  body  of  a  Native  Hawaiian 
organization.  Consultation  with  Indian 
tribes  and  Native  Hawaiian  * 

organizations  should  be  conducted  in  a 
manner  sensitive  to  the  concerns  and 
needs  of  the  Indian  tribe  or  Native 
Hawaiian  organization. 

(iv)  When  Indian  tribes  and  Native 
Hawaiian  organizations  attach  religious 
and  cultural  significance  to  historic 
properties  off  tribal  lands,  section 
101(d)(6)(B)  of  the  Act  requires  Federal 
agencies  to  consult  with  such  Indian 
tribes  and  Native  Hawaiian 
organizations  in  the  section  106  process. 
Federal  agencies  should  be  aware  that 
frequently  historic  properties  of 
religious  and  cultural  significance  are 
located  on  ancestral,  aboriginal  or  ceded 
lands  of  Indian  tribes  and  Native 
Hawaiian  organizations  and  should 
consider  that  when  complying  with  the 
procedures  in  this  part. 

(v)  An  Indian  tribe  or  a  Native 
Hawaiian  organization  may  enter  into 
an  agreement  with  an  Agency  Official 
that  specifies  how  they  will  carry  out 
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responsibilities  under  this  part, 
including  concerns  over  the 
confidentiality  of  information.  An 
agreement  may  cover  all  aspects  of  tribal 
participation  in  the  section  106  process, 
provided  that  no  modification  may  be 
made  in  the  roles  of  other  parties  to  the 
section  106  process  without  their 
consent.  An  agreement  may  grant  the 
Indian  tribe  or  Native  Hawaiian 
organization  additional  rights  to 
participate  or  conciur  in  agency 
decisions  in  the  section  106  process 
beyond  those  specified  in  subpart  B  of 
this  part.  The  Agency  Official  shall 
provide  a  copy  of  any  such  agreement 
to  the  Council  and  the  appropriate 
SHPOs. 

(vi)  An  Indian  tribe  that  has  not 
assumed  the  responsibilities  of  the 
SHPO  for  section  106  on  tribal  lands 
imder  section  101(d)(2)  of  the  Act  may 
notify  the  Agency  Official  in  writing 
that  it  is  waiving  its  rights  under 
§  800.6(c)(1)  to  execute  a  Memorandimi 
of  Agreement. 

W  Representatives  of  local 
governments.  A  representative  of  a  local 
government  with  jiuisdiction  over  the 
area  in  which  the  effects  of  an 
imdertaking  may  occiu'  is  entitled  to 
participate  as  a  consulting  party.  Under 
other  provisions  of  Federal  law,  the 
local  government  may  be  authorized  to 
act  as  the  Agency  Official  for  purposes 
of  section  106. 

(5)  Applicants  for  Federal  assistance, 
permits,  licenses  and  other  approvals. 
An  applicant  for  Federal  assistance  or 
for  a  Federal  permit,  license  or  other 
approval  is  entitled  to  participate  as  a 
consulting  party  as  defined  in  this  part. 
The  Agency  Official  may  authorize  an 
applicant  to  initiate  consultation  with 
the  SHPO/THPO  and  others,  but 
remains  legally  responsible  for  all 
findings  and  determinations  charged  to 
the  Agency  Official.  The  Agency  Official 
shall  notify  the  SHPO/THPO  and  other 
consulting  parties  when  an  applicant  is 
so  authorized. 

(6)  Additional  consulting  parties. 
Certain  individuals  and  cvganizations 
with  a  demonstrated  interest  in  the 
imdertaking  may  participate  as 
consulting  parties  due  to  the  nature  of 
their  legal  or  economic  relation  to  the 
imdertaking  or  affected  properties,  or 
their  concern  with  the  undertaking's 
effects  on  historic  properties. 

(d)  The  public— {1)  Nature  of 
involvement.  The  views  of  the  public 
are  essential  to  informed  Federal 
decisionmaking  in  the  section  106 
process.  Ihe  Agency  Official  shall  seek 
and  consider  the  views  of  the  public  in 
a  manner  that  reflects  the  nature  and 
complexity  of  the  undertaking  and  its 
effects  on  historic  properties,  the  likely 


interest  of  the  public  in  the  effects  on 
historic  properties,  confidentiality 
concerns  of  private  individuals  and 
businesses,  and  the  relationship  of  the 
■  Federal  involvement  to  the  undertaking. 

(2)  Providing  notice  and  information. 
The  Agency  Official  must,  except  where 
appropriate  to  protect  confidentiality 
concerns  of  affected  parties,  provide  the 
public  with  information  about  an 
undertaking  and  its  effects  on  historic 
properties  and  seek  public  comment 
and  input.  Members  of  the  public  may 
also  provide  views  on  their  own 
initiative  for  the  Agency  Official  to 
consider  in  decisionmaking. 

(3)  Use  of  agency  procedures.  The 
Agency  Official  may  use  the  agency's 
procedures  for  public  involvement 
under  the  National  Environmental 
Policy  Act  or  other  program 
requirements  in  lieu  of  public 
involvement  requirements  in  subpart  B 
of  this  part,  if  they  provide  adequate 
opportunities  for  public  involvement 
consistent  with  this  subpart. 

Subpart  B— The  Section  106  Process 

S  800.3    Initiation  of  th«  section  106 
process. 

(a)  Establish  undertaking.  The  Agency 
Official  shall  determine  whether  the 
proposed  Federal  action  is  an 
undertaking  as  defined  in  §  800.16(y) 
and,  if  so,  whether  it  is  a  type  of  activity 
that  has  the  potential  to  cause  effects  on 
historic  properties. 

(1)  No  potential  to  cause  effects.  U  the 
undertaking  does  not  have  the  potential 
to  cause  effects  on  historic  properties, 
the  Agency  Official  has  no  further 
obligations  under  section  106  or  this 
part. 

(2)  Program  alternatives.  If  the  review 
of  the  undertaking  is  governed  by  a 
Federal  agency  program  alternative 
established  under  §  800.14  or  a 
Programmatic  Agreement  in  existence 
before  the  effective  date  of  these 
regulations,  the  Agency  Official  shall 
follow  the  program  alternative. 

(b)  Coordinate  with  other  reviews.  The 
Agency  Official  should  coordinate  the 
steps  of  the  section  106  process,  as 
appropriate,  with  the  overall  plaiming 
schedule  for  the  undertaking  and  with 
any  reviews  required  under  other 
authorities  such  as  the  National 
Environmental  PoUcy  Act,  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archaeological  Resources  Protection  Act 
and  agency-specific  legislation,  such  as 
section  4(f)  of  the  Department  of 
Transportation  Act.  Where  consistent 
with  the  procedures  in  this  subpart,  the 
Agency  C3fficial  may  use  information 


developed  for  other  reviews  under 
Federal.  State  or  tribal  law  to  meet  the 
requirements  of  section  106. 

(c)  Identify  the  appropriate  SHPO 
and/or  THPO.  As  part  of  its  initial 
planning,  the  Agency  Official  shall 
determine  the  appropriate  SHPO  or 
SHPOs  to  be  involved  in  the  section  106 
process.  The  Agency  Official  shall  also 
determine  whether  the  undertaking  may 
occur  on  or  affect  historic  properties  on 
any  tribal  lands  and,  if  so,  whether  a 
THPO  has  assumed  the  duties  of  the 
SHPO.  The  Agency  Official  shall  then 
initiate  consultation  with  the 
appropriate  Officer  or  Officers. 

(1)  Tribal  assumption  of  SHPO 
responsibilities.  Where  an  Indian  tribe 
has  assumed  the  section  106 
responsibilities  of  the  SHPO  on  tribal 
lands  pursuant  to  section  101(d)(2)  of 
the  Act,  consultation  for  undertakings 
occurring  on  tribal  land  or  for  effects  on 
tribal  land  is  with  the  THPO  for  the 
Indian  tribe  in  lieu  of  the  SHPO.  Section 
101(d)(2)(D)(iii)  of  the  Act  authorizes 
owners  of  properties  on  tribal  lands 
which  are  neither  owned  by  a  member 
of  the  tribe  nor  held  in  trust  by  the 
Secretary  for  the  benefit  of  the  tribe  to 
request  the  SHPO  to  participate  in  the 
section  106  process  in  addition  to  the 
THPO. 

(2)  Undertakings  involving  more  than 
one  State.  If  more  than  one  State  is 
involved  in  an  undertaking,  the 
involved  SHPOs  may  agree  to  designate 
a  lead  SHPO  to  act  on  their  behalf  in  the 
section  106  process,  including  taking 
actions  that  would  conclude  the  section 
106  process  under  this  subpart. 

(3)  Conducting  consultation.  The 
Agency  Official  should  consult  with  the 
SHPO/THPO  in  a  manner  appropriate  to 
the  agency  planning  process  for  the 
undertaking  and  to  the  nature  of  the 
undertaking  and  its  effects  on  historic 
properties. 

(4)  Failure  of  the  SHPO/THPO  to 
respond.  If  the  SHPO/THPO  fails  to 
respond  within  30  days  of  receipt  of  a 
request  for  review  of  a  finding  or 
determination,  the  Agency  Official  may 
either  proceed  to  the  next  step  in  the 
process  based  on  the  finding  or 
determination  or  consult  with  the 
Council  in  lieu  of  the  SHPO/THPO.  If 
the  SHPO/THPO  re-enters  the  section 
106  process,  the  Agency  Official  shall 
continue  the  consultation  without  being 
required  to  reconsider  previous  findings 
or  determinations. 

(d)  Consultation  on  tribal  lands. 
Where  the  Indian  tribe  has  not  assumed 
the  responsibilities  of  the  SHPO  on 
tribal  lands,  consultation  with  the 
Indian  tribe  regarding  undertakings 
occurring  on  such  tribe's  lands  or  effects 
on  such  tribal  lands  shall  be  in  addition 
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to  and  on  the  same  basis  as  consultation 
with  the  SHPO.  If  the  SHPO  has 
withdrawn  from  the  process,  the  Agency 
Official  may  complete  the  section  106 
process  with  the  hidian  tribe  and  the 
Coimcil,  as  appropriate.  An  hidian  tribe 
may  enter  into  an  agreement  with  a 
SHPO  or  SHPOs  specifying  the  SHPO's 
participation  in  the  section  106  process 
for  undertakings  occurring  on  or 
affecting  historic  properties  on  tribal 
lands. 

(e)  Plan  to  involve  the  public.  In 
consuhation  with  the  SHPO/THPO,  the 
Agency  Official  shall  plan  for  involving 
the  public  in  the  section  106  process. 
The  Agency  Official  shall  identify  the 
appropriate  points  for  seeking  public 
input  and  for  notifying  the  public  of 
proposed  actions,  consistent  with 

§  800.2(d). 

(f)  Identify  other  consulting  parties.  In 
consultation  with  the  SHPO/THPO,  the 
Agency  Official  shall  identify  any  other 
parties  entitled  to  be  consulting  parties 
and  invite  them  to  participate  as  such  in 
the  section  106  process.  The  Agency 
Official  may  invite  others  to  participate 
as  consulting  parties  as  the  section  106 
process  moves  forward. 

(1)  Involving  local  governments  and 
applicants.  The  Agency  Official  shall 
invite  any  local  governments  or 
applicants  that  are  entitled  to  be 
consulting  parties  under  §  800.2(c). 

(2)  Involving  Indian  tribes  and  Native 
Hawaiian  organizations.  The  Agency 
Official  shall  make  a  reasonable  and 
good  faith  effort  to  identify  any  Indian 
tribes  or  Native  Hawaiian  organizations 
that  might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects  and  invite  them 
to  be  consulting  parties.  Such  Indian 
tribe  or  Native  Hawaiian  organization 
that  requests  in  writing  to  be  a 
consulting  party  shall  be  one. 

(3)  Requests  to  be  consulting  parties. 
The  Agency  Official  shall  consider  all 
written  requests  of  individuals  and 
organizations  to  participate  as 
consulting  parties  and,  in  consultation 
with  the  SHPO/THPO  and  any  Indian 
tribe  upon  whose  tribal  lands  an 
imdertaking  occius  or  affects  historic 
properties,  determine  which  should  be 
consulting  parties. 

(g)  Expediting  consultation.  A 
consultation  by  the  Agency  Official  with 
the  SHPO/THPO  and  other  consulting 
parties  may  address  multiple  steps  in 
§§  800.3-800.6  where  the  Agency 
Official  and  the  SHPO/THPO  agree  it  is 
appropriate  as  long  as  the  consulting 
parties  and  the  public  have  an  adequate 
opportunity  to  express  their  views  as 
provided  in  §  800.2(d). 


§  800.4    Mentiflcation  of  historic  properties. 

(a)  Determine  scope  of  identification 
efforts.  The  Agency  Official  shall 
consult  with  the  SHPO/THPO  to: 

(1)  Determine  and  document  the  area 
of  potential  effects,  as  defined  in 

§  800.16(d); 

(2)  Review  existing  information  on 
historic  properties  within  the  area  of 
potential  effects,  including  any  data 
concerning  possible  historic  properties 
not  yet  identiHed; 

(3)  Seek  information,  as  appropriate, 
from  consulting  parties,  and  other 
individuals  and  organizations  likely  to 
have  knowledge  of,  or  concerns  wiUi, 
historic  properties  in  the  area,  and 
identify  issues  relating  to  the 
undertaking's  potential  effects  on 
historic  properties:  and 

(4)  Gather  information  from  any 
Indian  tribe  or  Native  Hawaiian 
organization  identified  piusuant  to 
§  800.3(f)  to  assist  in  identifying 
properties,  including  those  located  off 
tribal  lands,  which  may  be  of  religious 
and  cultiu-al  significance  to  them  and 
may  be  eligible  for  the  National  Register, 
recognizing  that  an  Indian  tribe  or 
native  Hawaiian  organization  may  be 
reluctant  to  divulge  specific  information 
regarding  the  location,  natiue,  and 
activities  associated  with  such  sites.  The 
Agency  Official  should  address 
concerns  raised  about  confidentiality 
pursuant  to  §  800.11(c). 

(b)  Identify  historic  properties.  Based 
on  the  information  gathered  under 

§  800.4(a),  and  in  consultation  with  the 
SHPO/THPO  and  any  Indian  tribe  or 
native  Hawaiian  organization  that  might 
attach  religious  and  cultural 
significance  to  properties  within  the 
area  of  potential  effects,  the  Agency 
Official  shall  take  the  steps  necessary  to 
identify  historic  properties  within  the 
area  of  potential  effects. 

(1)  Level  of  effort.  The  Agency  Official 
shall  make  a  reasonable  and  good  faith 
effort  to  carry  out  appropriate 
identification  efforts,  which  may 
include  background  research, 
consultation,  oral  history  interviews, 
sample  field  investigation,  and  field 
survey.  The  Agency  Official  shall  take 
into  account  past  planning,  research  and 
studies,  the  magnitude  and  natiue  of  the 
imdertaking  and  the  degree  of  Federal 
involvement,  the  nature  and  extent  of 
potential  effects  on  historic  properties, 
and  the  likely  nature  and  location  of 
historic  properties  within  the  area  of 
potential  effects.  The  Secretary's 
Standards  and  Guidelines  for 
Identification  provide  guidance  on  this 
subject.  The  Agency  Official  should  also 
consider  other  applicable  professional. 
State,  tribal  and  local  laws,  standards 
and  guidelines.  The  Agency  Official 


shall  take  into  account  any 
confidentiality  concerns  raised  by 
Indian  tribes  or  Native  Hawaiian 
organizations  during  the  identification 
process. 

(2)  Phased  identification  and 
evaluation.  Where  alternatives  imder 
consideration  consist  of  corridors  or 
large  land  areas,  or  where  access  to 
properties  is  restricted,  the  Agency 
Official  may  use  a  phased  process  to 
conduct  identification  and  evaluation 
efforts.  The  Agency  Official  may  also 
defer  final  identification  and  evaluation 
of  historic  properties  if  it  is  specifically 
provided  for  in  a  Memorandiun  of 
Agreement  executed  piusuant  to 
§  800.6,  a  Programmatic  Agreement 
executed  pursuant  to  §  800.14(b),  or  the 
documents  used  by  an  Agency  Official 
to  comply  with  the  National 
Environmental  Policy  Act  pursuant  to 
§  800.8.  The  process  should  establish 
the  likely  presence  of  historic  properties 
within  the  area  of  potential  effects  for 
each  alternative  or  inaccessible  area 
through  backgroimd  research, 
consultation  and  an  appropriate  level  of 
field  investigation,  taking  into  accoimt 
the  number  of  alternatives  under 
consideration,  the  magnitude  of  the 
imdertaking  and  its  likely  effects,  and 
the  views  of  the  SHPO/THPO  and  any 
other  consulting  parties.  As  specific 
aspects  or  locations  of  an  alternative  are 
refined  or  access  is  gained,  the  Agency 
Official  shall  proceed  with  the 
identification  and  evaluation  of  historic 
properties  in  accordance  with 
§§  800.4(b)(1)  and  (c). 

(c)  Evaluate  historic  significance. — (1) 
Apply  National  Register  Criteria.  In 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  identified 
properties  and  guided  by  the  Secretary's 
Standards  and  Guidelines  for 
Evaluation,  the  Agency  Official  shall 
apply  the  National  Register  Criteria  (36 
CFR  part  63)  to  properties  identified 
within  the  area  of  potential  effects  that 
have  not  been  previously  evaluated  for 
National  Register  eligibility.  The 
passage  of  time,  changing  perceptions  of 
significance,  or  incomplete  prior 
evaluations  may  require  the  Agency 
Official  to  reevaluate  properties 
previously  determined  eligible  or 
ineligible.  The  Agency  Official  shall 
acknowledge  that  Indian  tribes  and 
Native  Hawaiian  organizations  possess 
special  expertise  in  assessing  the 
eligibility  of  historic  properties  that  may 
possess  religious  and  cultural 
significance  to  them. 

(2)  Determine  whether  a  property  is 
eligible.  If  the  Agency  Official 
determines  any  of  the  National  Register 
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Criteria  are  met  and  the  SHPO/THPO 
agrees,  the  property  shall  be  considered 
eligible  for  the  National  Register  for 
section  106  purposes.  If  the  Agency 
Official  determines  the  criteria  are  not 
met  and  the  SHPO/THPO  agrees,  the 
property  shall  be  considered  not 
eligible.  If  the  Agency  Official  and  the 
SHPO/THPO  do  not  agree,  or  if  the 
Council  or  the  Secretary  So  request,  the 
Agency  Official  shall  obtain  a 
determination  of  eligibility  firom  the 
Secretary  pursuant  to  36  CFR  part  63.  If 
an  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  a  property  off 
tribal  lands  does  not  agree,  it  may  ask 
the  Council  to  request  the  Agency 
Official  to  obtain  a  determination  of 
eligibility. 

(d)  Results  of  identification  and 
evaluation. — (1)  No  historic  properties 
affected.  If  the  Agency  Official  finds 
that  either  there  are  no  historic 
properties  present  or  there  are  historic 
properties  present  but  the  undertaking 
will  have  no  effect  upon  them  as 
defined  in  §  800.16(i),  the  Agency 
Official  shall  provide  dociimentation  of 
this  finding  as  set  forth  in  §  800.11(d)  to 
the  SHPO/THPO.  The  Agency  Official 
shall  notify  all  consulting  parties, 
including  Indian  tribes  and  Native 
Hawaiian  organizations,  and  make  the 
dociunentation  available  for  public 
inspection  prior  to  approving  the 
undertaking.  If  the  SHPO/THPO,  or  the 
Council  if  it  has  entered  the  section  106 
process,  does  not  object  within  30  days 
of  receipt  of  an  adequately  documented 
finding,  the  Agency  Official's 
responsibilities  imder  section  106  are 
fulfiUed. 

(2)  Historic  properties  affected.  If  the 
Agency  Official  finds  that  there  are 
historic  properties  which  may  be 
affected  by  the  undertaking  or  the 
SHPO/THPO  or  the  Council  objects  to 
the  Agency  Officio's  finding  under 
§  800.4(d)(1),  the  Agency  Official  shall 
notify  all  consulting  parties,  including 
Indian  tribes  or  Native  Hawaiian 
organizations,  invite  their  views  on  the 
effects  and  assess  adverse  effects,  if  any, 
in  accordance  with  §  800.5. 

§  800.5    Assessment  of  adverse  effects. 

(a)  Apply  criteria  of  adverse  effect.  In 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  identified 
historic  properties,  the  Agency  Official 
shall  apply  the  criteria  of  adverse  effect 
to  historic  properties  within  the  area  of 
potential  effects.  The  Agency  Official 
shall  consider  any  views  concerning 
such  effects  which  have  been  provided 
by  consulting  parties  and  the  public. 


(1)  Criteria  of  adverse  effect.  An 
adverse  effect  is  found  when  an 
undertaking  may  alter,  directly  or 
indirectly,  and  of  the  characteristics  of 
a  historic  property  that  qualify  the 
property  for  inclusion  in  the  National 
Register  in  a  manner  that  would 
diminish  the  integrity  of  the  property's 
location,  design,  setting,  materials, 
workmanship,  feeling,  or  association. 
Consideration  shall  be  given  to  all 
quadifying  characteristics  of  a  historic 
property,  including  those  that  may  have 
been  identified  subsequent  to  the 
original  evaluation  of  the  property's 
eligibility  for  the  National  Register. 
Adverse  effects  may  include  reasonably 
foreseeable  effects  caused  by  the 
undertaking  that  may  occin  later  in 
time,  be  farther  removed  in  distance  or 
be  cimiulative. 

(2)  Examples  of  adverse  effects. 
Adverse  effects  on  historic  properties 
include,  but  are  not  limited  to: 

(i)  Physical  destruction  of  or  damage 
to  all  or  part  of  the  property; 

(ii)  Alteration  of  a  property,  including 
restoration,  rehabilitation,  repair, 
maintenance,  stabilization,  hazardous 
material  remediation  and  provision  of 
handicapped  access,  that  is  not 
consistent  with  the  Secretary's 
Standards  for  the  Treatment  of  Historic 
Properties  (36  CFR  part  68)  and 
applicable  guidelines; 

(iii)  Removal  of  the  property  from  its 
historic  location; 

(iv)  Change  of  the  character  of  the 
property's  use  or  of  physical  features 
within  the  property's  setting  that 
contribute  to  its  historic  significance; 

(v)  Introduction  of  visual^ 
atmospheric  or  audible  elements  that 
diminish  the  integrity  of  the  property's 
significant  historic  features; 

(vi)  Neglect  of  a  property  which 
causes  its  deterioration,  except  where 
such  neglect  and  deterioration  are 
recognized  qualities  of  a  property  of 
religious  and  cultiiral  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization:  and 

(vii)  Transfer,  lease,  or  sale  of 
property  out  of  Federal  ownership  or 
control  without  adequate  and  legally 
enforceable  restrictions  or  conditions  to 
ensure  long-term  preservation  of  the 
property's  historic  significance. 

(3)  Phased  application  of  criteria. 
Where  alternatives  imder  consideration 
consist  of  corridors  or  large  land  areas, 
or  where  access  to  properties  is 
restricted,  the  Agency  Official  may  use 

a  phased  process  in  applying  the  criteria 
of  adverse  effect  consistent  with  phased 
identification  and  evaluation  efforts 
conducted  pursuant  to  §  800.4(b)(2). 

(b)  Finding  of  no  adverse  effect.  The 
Agency  Official,  in  consultation  with 


the  SHPO/THPO,  may  propose  a  finding 
of  no  adverse  effect  when  the 
undertaking's  effects  do  not  meet  the 
criteria  of  §  800.5(a)(1)  or  the 
undertaking  is  modified  or  conditions 
are  imposed,  such  as  the  subsequent 
review  of  plans  for  rehabilitation  by  the 
SHPO/THPO  to  ensure  consistency  with 
the  Secretary's  Standards  for  the 
Treatment  of  Historic  Properties  (36 
CFR  part  68)  and  applicable  guidelines, 
to  avoid  adverse  effects. 

(c)  Consulting  party  review.  If  the 
Agency  Official  proposes  a  finding  of  no 
adverse  effect,  the  Agency  Official  shall 
notify  all  consulting  parties  of  the 
finding  and  provide  them  with  the 
documentation  specified  in  §800. 11(e). 
The  SHPO/THPO  shall  have  30  days 
from  receipt  to  review  the  finding. 

(1)  Agreement  with  finding.  Uiuess 
the  Council  is  reviewing  the  finding 
pursuant  to  §  800.5(c)(3),  the  Agency 
Official  may  proceed  if  the  SHPO/THPO 
agrees  with  the  finding.  The  Agency 
Official  shall  carry  out  the  undertaking 
in  accordance  with  §  800.5(d)(1).  Failure 
of  the  SHPO/THPO  to  respond  within 
30  days  fi-om  receipt  of  the  finding  shall 
be  considered  agreement  of  the  SHPO/ 
THPO  with  the  finding. 

(2)  Disagreement  with  finding,  (i)  If 
the  SHPO/THPO  or  any  consulting  party 
disagrees  vdthin  the  30-day  review 
period,  it  shall  specify  the  reasons  for 
disagreeing  with  the  finding.  The 
Agency  Official  shall  either  consult  with 
the  party  to  resolve  the  disagreement,  or 
request  the  Council  to  review  the 
finding  pursuant  to  §  800.5(c)(3). 

(ii)  1116  Agency  Official  should  seek 
the  conciurence  of  any  Indian  tribe  or 
Native  Hawaiian  organization  that  has 
made  known  to  the  Agency  Official  that 
it  attaches  religious  and  ciiltural 
significance  to  a  historic  property 
subject  to  the  finding.  If  such  Indian 
tribe  or  Native  Hawaiian  organization 
disagrees  with  the  finding,  it  may 
within  the  30-day  review  period  specify 
the  reasons  for  disagreeing  with  the 
finding  and  request  the  Council  to 
review  the  finding  pursuant  to 
§  800.5(c)(3). 

(iii)  If  the  Coimcil  on  its  own 
initiative  so  requests  within  the  30-day 
review  period,  the  Agency  Official  shall  ■ 
submit  the  finding,  along  with  the 
documentation  specified  in  §  800.11(e), 
for  review  piusuant  to  §  800.5(c)(3).  A 
Council  decision  to  make  such  a  request 
shall  be  guided  by  the  criteria  in 
appendix  A  to  this  part. 

(3)  Council  review  of  findings.  When 
a  finding  is  submitted  to  the  Council 
pursuant  to  §  800.5(c)(2),  the  Agency 
Official  shall  include  the  documentation 
specified  in  §800. 11(e).  The  Council 
shall  review  the  finding  and  notify  the 
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Agency  Official  of  its  determination  as 
to  whether  the  adverse  effect  criteria 
have  been  correctly  applied  within  15 
days  of  receiving  the  documented 
finding  from  the  Agency  Official.  The 
Council  shall  specify  the  basis  for  its 
determination.  The  Agency  Official 
shall  proceed  in  accordance  with  the 
Council's  determination.  If  the  Coimcil 
does  not  respond  within  15  days  of  the 
receipt  of  the  finding,  the  Agency 
Official  may  assiune  conciurence  with 
the  Agency  Official's  findings  and 
proceed  accordingly. 

(d)  Results  of  assessment. — (1)  No 
adverse  effect.  The  Agency  Official  shall 
maintain  a  record  of  the  finding  and 
provide  information  on  the  finding  to 
the  public  on  request,  consistent  with 
the  confidentiality  provisions  of 
§  800.11(c).  Implementation  of  the 
undertaking  in  accordance  with  the 
finding  as  documented  fulfills  the 
Agency  Official's  responsibilities  imder 
section  106  and  this  part.  If  the  Agency 
Official  will  not  conduct  the 
imdertaking  as  proposed  in  the  finding, 
the  Agency  Official  shall  reopen 
consiUtation  under  §  800.5(a). 

(2)  Adverse  effect.  If  an  adverse  effect 
is  foimd,  the  Agency  Official  shall 
consult  further  to  resolve  the  adverse 
effect  pursuant  to  §  800.6. 

f  800.6    RMOlution  of  adverse  effects. 

(a)  Continue  consultation.  The 
Agency  Official  shall  consult  with  the 
SHPO/THPO  and  other  consulting 
parties,  including  Indian  tribes  and 
Native  Hawaiian  organizations,  to 
develop  and  evaluate  alternatives  or 
modifications  to  the  undertaking  that 
could  avoid,  minimize  or  mitigate 
adverse  effects  on  historic  properties. 

(1)  Notify  the  Council  and  aetennine 
Council  participation.  The  Agency 
Official  shall  notify  the  Council  of  the 
adverse  effect  finding  by  providing  the 
dociunentation  specified  in  §  800.11(e). 

(i)  The  notice  snail  invite  the  Council 
to  participate  in  the  consultation  when: 

(A)  The  Agency  Official  wants  the 
Council  to  participate; 

(B)  The  undertaJdng  has  an  adverse 
effect  upon  a  National  Historic 
Landmark;  or 

(C)  A  Programmatic  Agreement  under 
§  800.14(b)  will  be  prepared; 

(ii)  The  SHPO/THPO,  an  Indian  tribe 
or  Native  Hawaiian  organization,  or  any 
other  consulting  party  may  at  any  time 
independently  request  the  Council  to 
participate  in  the  consultation. 

(iii)  The  Council  shall  advise  the 
Agency  Official  and  all  consulting 
parties  whether  it  will  participate 
within  15  days  of  receipt  of  notice  or 
other  request.  Prior  to  entering  the 
process,  the  Council  shall  provide 


written  notice  to  the  Agency  Official 
and  the  consulting  parties  that  its 
decision  to  participate  meets  the  criteria 
set  forth  in  appendix  A  to  this  part.  The 
Council  shall  also  advise  the  head  of  the 
agency  of  its  decision  to  enter  the 
process.  Consultation  with  Council 
participation  is  conducted  in 
accordance  with  §  800.6(b)(2).  (iv)  If  the 
Council  does  not  join  the  consultation, 
the  Agency  Official  shall  proceed  with 
consultation  in  accordance  with 
§  800.6(b)(1). 

(2)  Involve  consulting  parties.  In 
addition  to  the  consulting  parties 
identified  imder  §  800.3(f),  the  Agency 
Official,  the  SHPO/THPO  and  the 
Council,  if  participating,  may  agree  to 
invite  other  individuals  or  organizations 
to  become  consulting  parties.  The 
Agency  Official  shall  invite  any 
individual  or  organization  that  will 
assume  a  specific  role  or  responsibility 
in  a  Memorandum  of  Agreement  to 
participate  as  a  consulting  party. 

(3)  Provide  documentation.  The 
Agency  Official  shall  provide  to  all 
consulting  parties  the  doqiunentation 
specified  in  §  800.11(e),  subject  to  the 
confidentiality  provisions  of  §  800.11(c), 
and  such  other  documentation  as  may 
be  developed  diuing  the  consultation  to 
resolve  adverse  effects. 

(4)  Involve  the  public.  The  Agency 
Official  shall  make  information 
available  to  the  public,  including  the 
documentation  specified  in  §  800.11(e), 
subject  to  the  confidentiality  provisions 
of  §  800.11(c).  The  Agency  Official  shall 
provide  an  opportunity  for  members  of 
the  public  to  express  their  views  on 
resolving  adverse  effects  of  the 
imdertaking.  The  Agency  Official 
should  use  appropriate  mechanisms, 
taking  into  account  the  magnitude  of  the 
undertaking  and  the  natiue  of  its  effects 
upon  historic  properties,  the  likely 
effects  on  historic  properties,  and  the 
relationship  of  the  Federal  involvement 
to  the  undertaking  to  ensure  that  the 
public's  views  are  considered  in  the 
consultation.  The  Agency  Official 
should  also  consider  the  extent  of  notice 
and  information  concerning  historic 
preservation  issues  afforded  the  public 
at  earlier  steps  in  the  Section  106 
process  to  determine  the  appropriate 
level  of  public  involvement  when 
resolving  adverse  effects  so  that  the 
standards  of  §  800.2(d)  are  met. 

(5)  Restrictions  on  disclosure  of 
information.  Section  304  of  the  Act  and 
other  authorities  may  limit  the 
disclosiue  of  information  under 

§§  800.6(a)(3)  and  (4).  U  an  Indian  tribe 
or  Native  Hawaiian  organization  objects 
to  the  disclosure  of  information  or  if  the 
Agency  Official  believes  that  there  are 
other  reasons  to  withhold  information. 


the  Agency  Official  shall  comply  with 
§  800.11(c)  regarding  the  disclosiue  of 
such  information. 

(b)  Resolve  adverse  effects— {1) 
Resolution  vrithout  the  Council,  (i)  The 
Agency  Official  shall  consult  with  the 
SHPO/THPO  and  other  consulting 
parties  to  seek  ways  to  avoid,  minimize 
or  mitigate  the  adverse  effects. 

(ii)  "The  Agency  Official  may  use 
standard  treatments  established  by  the 
Coimcil  under  §  800.14(d)  as  a  basis  for 
a  Memorandum  of  Agreement. 

(iii)  If  the  Coimcil  decides  to  join  the 
consultation,  the  Agency  Official  shall 
follow  §  800.6(b)(2). 

(iv)  If  the  Agency  Official  and  the 
SHPO/THPO  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  Memorandum  of  Agreement. 
The  Agency  Official  must  submit  a  copy 
of  the  executed  Memorandum  of 
Agreement,  along  with  the 
documentation  specified  in  §  800.11(f), 
to  the  Coimcil  prior  to  approving  the 
undertaking  in  order  to  meet  the 
requirements  of  section  106  and  this 
subpart. 

(v)  If  the  Agency  Official,  and  the 
SHPO/THPO  fail  to  agree  on  the  terms 
of  a  Memorandum  of  Agreement,  the 
Agency  Official  shall  request  the 
Coundl  to  join  the  consultation  and 
provide  the  Council  with  the 
documentation  set  forth  in  §  800.11(g).  If 
the  Council  decides  to  join  the 
consultation,  the  Agency  Official  shall 
proceed  in  accordance  with 
§  800.6(b)(2).  If  the  Council  decides  not 
to  join  the  consultation,  the  Council  will 
notify  the  agency  and  proceed  to 
comment  in  accordance  with  §  800.7(c). 

(2)  Resolution  with  Council 
participation.  If  the  Council  decides  to 
participate  in  the  consultation,  the 
Agency  Official  shall  consult  with  the 
SHPO/THPO,  the  Council,  and  other 
consulting  parties,  including  Indian 
tribes  and  Native  Hawaiian 
organizations  under  §  800.2(c)(3),  to 
seek  ways  to  avoid,  minimize  or 
mitigate  the  adverse  effects,  ff  the 
Agency  Official,  the  SHPO/THPO,  and 
the  Council  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  Memorandum  of  Agreement. 

(c)  Memorandum  of  Agreement.  A 
Memorandum  of  Agreement  executed 
and  implemented  pursuant  to  this 
section  evidences  the  Agency  Official's' 
compliance  with  section  106  and  this 
part  and  shall  govern  the  undertaking 
and  all  of  its  parts,  A  Memorandum  of 
Agreement  executed  pursuant  to 

§  800.6(b)(1)  that  is  filed  with  the 
Council  shall  be  considered  to  be  an 
agreement  with  the  Council  for  the 
purposes  of  Section  110(1)  of  the  Act. 
The  Agency  Official  shall  ensure  that 
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the  undertaking  is  carried  out  in 
accordance  with  the  Memorandum  of 
Agreement. 

(1)  Signatories.  The  signatories  have 
sole  authority  to  execute,  amend  or 
terminate  the  agreement  in  accordance 
with  this  subpart. 

(i)  The  Agency  Official  and  the  SHPO/ 
THPO  are  the  signatories  to  a 
Memorandiun  of  Agreement  executed 
pursuant  to  §  800.6(b)(1). 

(u)  The  Agency  Official,  the  SHPO/ 
THPO,  and  the  Coimcil  are  the 
signatories  to  a  Memorandum  of 
Agreement  executed  pursuant  to 
§  800.6(b)(2). 

(iii)  The  Agency  Official  and  the 
Council  are  signatories  to  a 
Memorandum  of  Agreement  executed 
pursuant  to  §  800.7(a)(2). 

(2)  Invited  signatories,  (i)  The  Agency 
Official  may  invite  an  Indian  tribe  or 
Native  Hawaiian  organization  that 
attaches  religious  and  cultural 
significance  to  historic  properties 
located  off  tribal  lands  to  be  a  signatory 
to  a  Memorandiun  of  Agreement 
concerning  such  properties. 

(ii)  The  signatories  should  invite  any 
party  that  assiunes  a  responsibility 
under  a  Memorandum  of  Agreement  to 
be  a  signatory. 

(iii)  The  refusal  of  any  party  invited 
to  become  a  signatory  to  a  Memorandum 
of  Agreement  pursuant  to  §  800.6(c)(2)(i) 
or  (ii)  does  not  invalidate  the 
Memorandum  of  Agreement 

(3)  Concurrence  by  others.  The 
Agency  Official  may  invite  all 
consulting  parties  to  concur  in  the 
Memorandum  of  Agreement.  The 
signatories  may  agree  to  invite  others  to 
concur.  The  refu^  of  any  party  invited 
to  concur  in  the  Memorandum  of 
Agreement  does  not  invalidate  the 
Memorandum  of  Agreement. 

(4)  Reports  on  implementation.  Where 
the  signatories  agree  it  is  appropriate,  a 
Memorandum  of  Agreement  shall 
include  a  provision  for  monitoring  and 
reporting  on  its  implementation. 

(5)  Duration.  A  Memorandum  of 
Agreement  shall  include  provisions  for 
termination  and  for  reconsideration  of 
terms  if  the  undertaking  has  not  been 
implemented  within  a  specified  time. 

(6)  Discoveries.  Where  the  signatories 
agree  it  is  appropriate,  a  Memorandum 
of  Agreement  shall  include  provisions 
to  deal  with  the  subsequent  discovery  or 
identification  of  additional  historic 
properties  affected  by  the  imdertaking. 

(7)  Amendments.  The  signatories  to  a 
Memorandum  of  Agreement  may  amend 
it.  If  the  Council  was  not  a  signatory  to 
the  original  agreement  and  the 
signatories  execute  an  amended 
agreement,  the  Agency  Official  shall  file 
it  with  the  Council. 


(8)  Termination.  If  any  signatory 
determines  that  the  terms  of  a 
Memorandum  of  Agreement  cannot  be 
carried  out,  the  signatories  shall  consult 
to  seek  amendment  of  the  agreement.  If 
the  agreement  is  not  amended,  any 
signatory  may  terminate  it.  The  Agency 
Official  shall  either  execute  a 
Memorandum  of  Agreement  with 
signatories  imder  §  800.6(c)(1)  or  request 
the  comments  of  the  council  imder 

§  800.7(a). 

(9)  Copies.  The  Agency  Official  shall 
provide  each  consulting  party  with  a 
copy  of  any  Memorandum  of  Agreement 
executed  pursuant  to  this  subpart. 

§  800.7    Faiiur*  to  rMolve  advarM  eflacts. 

(a)  Tennination  of  consultation.  After 
consulting  to  resolve  adverse  effects 
pursuant  to  §  800.6(b)(2),  the  Agency 
Official  the  SHPO/THPO,  or  the  Council 
may  determine  that  further  consultation 
will  not  be  productive  and  terminate 
consultation.  Any  party  that  terminates 
consultation  shaU  notify  the  other 
consulting  parties  and  provide  them  the 
reasons  for  terminating  in  writing. 

(1)  If  the  Agency  Official  terminates 
consultation,  the  head  of  the  agency  or 
an  Assistant  Secretary  or  other  officer 
with  major  department-wide  or  agency- 
wide  responsibilities  shall  request  that 
the  Council  comment  pursuant  to 

§  800.7(c)  and  shall  notify  all  consulting 
parties  of  the  request. 

(2)  If  the  SHPO  terminates 
consultation,  the  Agency  Official  and 
the  Coiuicil  may  execute  a 
Memorandimi  of  Agreement  without  the 
SHPO's  involvement. 

(3)  If  a  THPO  terminates  consultation 
regarding  an  undertaking  occurring  on 
or  affecting  historic  properties  on  its 
tribal  lands,  the  Council  shall  comment 
pursuant  to  §  800.7(c). 

(4)  If  the  Council  terminates 
consultation,  the  Coimcil  shall  notify 
the  Agency  Official,  the  agency's 
Federal  Preservation  Officer  and  all 
consulting  parties  of  the  termination 
and  comment  imder  §  800.7(c).  The 
Council  may  consult  with  the  agency's 
Federal  Preservation  Officer  prior  to 
terminating  consultation  to  seek  to 
resolve  issues  concerning  the 
imdertaking  and  its  effects  on  historic 
properties. 

(b)  Comments  without  termination. 
The  Council  may  determine  that  it  is 
appropriate  to  provide  additional 
advisory  comments  upon  an 
undertaking  for  which  a  Memorandiun 
of  Agreement  will  be  executed.  The 
Council  shall  provide  them  to  the 
Agency  Official  when  it  executes  the 
Memorandum  of  Agreement. 

(c)  Comments  by  the  Council. — (1) 
Preparation.  The  Council  shall  provide 


an  opportimity  for  the  Agency  Official, 
all  consulting  parties,  and  the  public  to 
provide  their  views  within  the  time 
frame  for  developing  its  comments. 
Upon  request  of  the  Council,  the  Agency 
Official  shall  provide  additional  existing 
information  concerning  the  undertaking 
and  assist  the  Council  in  arranging  an 
onsite  inspection  and  an  opportimity  for 
public  participation. 

(2)  Timing.  The  Council  shall  transmit 
its  comments  within  45  days  of  receipt 
of  a  request  imder  §§  800.7(a)  (1)  or  (3) 
or  §  800.8(c)(3),  or  termination  by  the 
Council  under  §  800.6(b)(l)(v)  or 

§  800.7(a)(4),  unless  otherwise  agreed  to 
by  the  Agency  Official. 

(3)  Transmittal.  The  Council  shall 
provide  its  comments  to  the  head  of  the 
agency  requesting  comment  with  copies 
to  the  Agency  Official,  the  agency's 
Federal  Preservation  Officer,  all 
consulting  parties,  and  others  as 
appropriate. 

14)  Response  to  Council  comment. 
The  head  of  the  agency  shall  take  into 
account  the  Council's  comments  in 
reaching  a  final  decision  on  the 
undertaking.  Section  110(1)  of  the  Act 
directs  that  the  head  of  the  agency  shall 
document  this  decision  and  may  not 
delegate  his  or  her  responsibilities 
pursuant  to  section  106.  Documenting 
the  agency  head's  decision  shall 
include: 

(i)  Preparing  a  summary  of  the 
decision  that  contains  the  rationale  for 
the  decision  and  evidence  of 
consideration  of  the  Council's 
comments  and  providing  it  to  the 
Council  prior  to  approval  of  the 
undertaldng; 

(ii)  Providing  a  copy  of  the  summary 
to  all  consulting  parties;  and 

(iii)  Notifying  tne  public  and  making 
the  record  available  for  public 
inspection. 

S800.8    CooofdlfwtkMi  with  the  National     • 
Environmental  Policy  Act 

(a)  General  principles. — (1)  Early 
coordination.  Federal  agencies  are 
encouraged  to  coordinate  compliance 
with  section  106  and  the  procedures  in 
this  part  with  any  steps  taken  to  meet 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
Agencies  should  consider  their  Section 
106  responsibilities  as  early  as  possible 
in  the  NEPA  process,  and  plan  their 
public  participation,  analysis,  and 
review  in  such  a  way  that  they  can  meet 
the  purposes  and  requirements  of  both 
statutes  in  a  timely  and  efficient 
manner.  The  determination  of  whether 
an  undertaking  is  a  "major  Federal 
action  significantly  affecting  the  quality     1 
of  the  human  environment,"  and 
therefore  requires  preparation  of  an 
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Environmental  Impact  Statement  (EIS) 
imder  NEPA,  should  include 
consideration  of  the  imdertaking's  likely 
effects  on  historic  properties.  A  finding 
of  adverse  effect  on  a  historic  property 
does  not  necessarily  require  an  EIS 
under  NEPA. 

(2)  Consulting  party  rules.  SHPO/ 
THPOs,  Indian  tribes  and  Native 
Hawaiian  organizations,  other 
consulting  parties,  and  organizations 
and  individuals  who  may  be  concerned 
with  the  possible  effects  of  an  agency 
action  on  historic  properties  should  be 
prepared  to  consult  with  agencies  early 
in  the  NEPA  process,  when  the  purpose 
of  and  need  for  the  proposed  action  as 
well  as  the  widest  possible  range  of 
alternatives  are  ^der  consideration. 

(3)  Inclusion  of  historic  preservation 
issues.  Agency  Officials  should  ensure 
that  preparation  of  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  and  an  EIS 
and  Record  of  Decision  (ROD)  includes 
appropriate  scoping,  identification  of 
historic  properties,  assessment  of  effects 
upon  them,  and  consultation  leading  to 
resolution  of  any  adverse  effects. 

(b)  Actions  categorically  excluded 
under  NEPA.  If  a  project,  activity  or 
program  is  categorically  excluded  from 
NEPA  review  imder  an  agency's  NEPA 
procedures,  the  Agency  Official  shall 
determine  if  it  still  qualifies  as  an 
undertaking  reqiiiring  review  ujider 
section  106  pursuant  to  §  800.3(a).  If  so, 
the  Agency  Official  shall  proceed  with 
Section  106  review  in  accordance  with 
the  procedures  in  this  subpart. 

(c)  Use  of  the  NEPA  process  for 
section  106  purposes.  An  Agency 
Official  may  use  the  process  and 
documentation  required  for  the 
preparation  of  an  EA/FONSI  or  an  EIS/ 
ROD  to  comply  with  section  106  in  lieu 
of  the  procedures  set  forth  in  §§  800.3 
through  800.6  if  the  Agency  OfBcial  has 
notified  in  advance  the  SHPO/THPO 
and  the  Council  that  it  intends  to  do  so 
and  the  following  standards  are  met. 

(1 )  Standards  for  developing 
environmental  documents  to  comply 
with  section  106.  During  preparation  of 
the  EA  or  Draft  EIS  (DEIS)  the  Agency 
Official  shall: 

(i)  Identify  consulting  parties  either 
pursuant  to  §  800.3(f)  or  through  NEPA 
scoping  process  with  results  consistent 
with  §  800.3(f); 

(ii)  Identify  historic  properties  and 
assess  the  effects  of  the  undertaking  on 
such  properties  in  a  manner  consistent 
with  the  standards  and  criteria  of 
§§  800.4  through  800.5,  provided  that 
the  scope  and  timing  of  these  steps  may 
be  phased  to  reflect  the  Agency 
Official's  consideration  of  project 
alternatives  in  the  NEPA  process  and 


the  effort  is  commensurate  with  the 
assessment  of  other  environmental 
factors; 

(iii)  Consult  regarding  the  effects  of 
the  undertaking  on  historic  properties 
with  the  SHPO/THPO,  Indian  tribes  and 
Native  Hawaiian  organizations  that 
might  attach  religious  and  cultinal 
significance  to  affected  historic 
properties,  other  consulting  parties,  and 
the  Coimcil,  where  appropriate,  during 
NEPA  scoping,  environmental  analysis, 
and  the  preparation  of  NEPA 
documents; 

(iv)  Involve  the  public  in  accordance 
with  the  agency's  published  NEPA 
procedures;  and 

(v)  Develop  in  consultation  with 
identified  consulting  parties  alternatives 
and  proposed  measures  that  might 
avoid,  minimize  or  mitigate  any  adverse 
effects  of  the  imdertaking  on  historic 
properties  and  describe  them  in  the  EA 
or  DEIS. 

(2)  Review  of  environmental 
documents,  (i)  The  Agency  Official  shall 
submit  the  EA,  DEIS  or  EIS  to  the 
SHPO/THPO,  hidian  tribes  and  Native 
Hawaiian  organizations  that  might 
attach  religious  and  cidtural 
significance  to  affected  historic 
properties,  and  other  consulting  parties 
prior  to  or  when  making  the  dociunent 
available  for  public  comment.  If  the 
document  being  prepared  is  a  DEIS  or 
EIS,  the  Agency  Official  shall  also 
submit  it  to  the  Coundl. 

(ii)  Prior  to  or  within  the  time  allowed 
for  public  comment  on  the  document,  a 
SHPO/THPO,  an  Indian  tribe  or  Native 
Hawaiian  organization,  another 
consulting  party  or  the  Council  may 
object  to  the  Agency  Official  that 
preparation  of  the  EA,  DEIS  or  EIS  has 
not  met  the  standards  set  forth  in 
§  800.8(c)(1)  or  that  the  substantive 
resolution  of  the  effects  on  historic 
properties  proposed  in  an  EA,  DEIS  or 
EIS  is  inadequate.  If  the  Agency  Official 
receives  such  an  objection,  the  Agency 
Official  shall  refer  the  matter  to  the 
Coimcil. 

(3)  Resolution  of  objections.  Within  30 
days  of  the  Agency  Official's  referral  of 
an  objection  under  §800.8(c)(2)(ii),  the 
Council  shall  notify  the  Agency  oifficial 
either  that  it  agrees  with  the  objection, 
in  which  case  the  Agency  Official  shall 
enter  into  consultation  in  accordance 
with  §  800.6(b)(2)  or  seek  Coimdl 
comments  in  accordance  with 

§  800.7(a),  or  that  it  disagrees  with  the 
objection,  in  which  case  the  Agency 
Official  shall  continue  its  compliance 
with  this  section.  Failure  of  the  Coimcil 
to  respond  within  the  30  day  period 
shall  be  considered  disagreement  with 
the  objection. 


(4)  Approval  of  the  undertaking.  If  the 
Agency  Official  has  found  during  the 
preparation  of  the  EA,  DEIS  or  EIS  that 
the  effects  of  the  undertaking  on  historic 
properties  are  adverse,  the  Agency 
Official  shall  specify  in  the  FONSI  or 
the  ROD  the  proposed  measures  to         * 
avoid,  minimize  or  mitigate  such  effects 
and  ensure  that  the  approval  of  the 
undertaking  is  conditioned  accordingly. 
The  Agency  Official's  responsibilities 
under  Section  106  and  the  procedures 
in  this  subpart  shall  then  be  satisfied 
when  either  the  proposed  measures 
have  been  adopted  through  a  binding 
commitment  on  the  agency,  the 
applicant  or  other  entities,  as 
appropriate,  or  the  Council  has 
commented  and  received  the  response 
to  such  comments  under  §  800.7.  Where 
the  NEPA  process  results  in  a  FONSI, 
the  Agency  Official  must  adopt  such  a 
binding  commitment  through  a 
Memorandum  of  Agreement  drafted  in 
compliance  with  §  800.6(c).  Where  the 
NEPA  process  results  in  an  EIS,  the 
binding  commitment  does  not  have  to 
be  in  the  form  of  a  Memorandum  of 
Agreement  drafted  in  compliance  with 

§  800.6(c). 

(5)  Modification  of  the  undertaking.  If 
the  undertaking  is  modified  after 
approval  of  the  FONSI  or  the  ROD  in  a 
manner  that  changes  the  undertaking  or 
alters  its  effects  on  historic  properties, 
or  if  the  Agency  Official  fails  to  ensure 
that  the  measures  to  avoid,  minimize  or 
mitigate  adverse  effects  (as  specified  in 
either  the  FONSI  or  the  ROD,  or  in  the 
binding  commitment  adopted  pursuant 
to  §  800.8(c)(4))  are  carried  out,  the 
Agency  official  shall  notify  the  Council 
and  all  consulting  parties  that 
supplemental  environmental  documents 
will  be  prepared  in  compliance  with 
NEPA  or  that  the  procedures  in  §§  800.3 
through  800.6  will  be  followed  as 
necessary. 

§800.9    Council  rvvtow  of  SMtion  106 
compliance. 

(a)  Assessment  of  Agency  Official 
compliance  for  individual  undertakings. 
The  Council  may  provide  to  the  Agency 
Official  its  advisory  opinion  regarding 
the  substance  of  any  finding, 
determination  or  decision  or  regarding 
the  adequacy  of  the  Agency  Official's 
compliance  with  the  procedures  under 
this  part.  The  Council  may  provide  such 
advice  at  any  time  at  the  request  of  any 
individual,  agency  or  organization  or  on 
its  own  initiative.  The  Agency  Official 
shall  consider  the  views  of  the  Council 
in  reaching  a  decision  on  the  matter  in 
question. 

(b)  Agency  foreclosure  of  the 
Council's  opportunity  to  comment. 
Where  an  Agency  Official  has  failed  to 
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complete  the  requirements  of  section 
106  in  accordance  with  the  procedures 
in  this  part  prior  to  the  approval  of  an 
imdertaking,  the  Council's  opportunity 
to  comment  may  be  foreclosed.  The 
Coimcil  may  review  a  case  to  determine 
whether  a  foreclosure  has  occiured.  The 
Coxmcil  shall  notify  the  Agency  Official 
and  the  agency's  Federal  Preservation 
OfBcer  and  allow  30  days  for  the 
Agency  Official  to  provide  information 
as  to  whether  foreclosure  has  occurred. 
If  the  Coimcil  determines  foreclosure 
has  occiured,  the  Council  shall  transmit 
the  determination  to  the  Agency  Official 
and  the  head  of  the  agency.  The  Coimcil 
shall  also  make  the  determination 
available  to  the  public  and  any  parties 
known  to  be  interested  in  the 
undertaking  and  its  effects  upon  historic 
properties. 

(c)  Intentional  adverse  effects  by 
applicants. — (1)  Agency  responsibility. 
Section  110(k)  of  the  Act  prohibits  a 
Federal  agency  from  granting  a  loan, 
loan  guarantee,  permit,  license  or  other 
assistance  to  an  applicant  who,  with 
intent  to  avoid  the  requirements  of 
section  106,  has  intentionally 
significantly  adv«-sely  affected  a 
historic  property  to  which  the  grant 
would  relate,  or  having  legal  power  to 
prevent  it,  has  allowed  such  significant 
adverse  effect  to  occur,  unless  the 
agency,  after  consultation  with  the 
Council,  determines  that  circumstances 
justify  granting  such  assistance  despite 
the  adverse  effect  created  or  permitted 
by  the  applicant.  Guidance  issued  by 
the  Secretary  pursuant  to  section  110  of 
the  Act  governs  its  implementation. 
(2)  Consultation  wiUi  the  Council. 
When  an  Agency  Official  determines, 
based  on  the  actions  of  an  applicant, 
diat  section  110(k)  is  applicable  and  that 
ciiciunstances  may  justify  granting  the 
assistance,  the  Agency  Official  shsdl 
notify  the  Coundl  and  provide 
documentation  specifying  the 
circumstances  under  which  the  adverse 
effects  to  the  historic  property  occurred 
and  the  degree  of  damage  to  the 
integrity  of  the  property.  This 
documentation  shtdl  include  any  views 
obtained  from  the  applicant,  SHPO/ 
THPO,  an  Indian  trilra  if  the  undertaking 
occurs  on  or  affects  historic  properties 
on  tribal  lands,  and  other  parties  known 
to  be  interested  in  the  undertaking. 

(i)  Within  thirty  days  of  receiving  the 
Agency  Official's  notification,  unless 
otherwise  agreed  to  by  the  Agency 
Official,  the  Council  shall  provide  the 
Agency  Official  with  its  opinion  as  to 
whether  circumstances  justify  granting 
assistance  to  the  applicant  and  any 
possible  mitigation  of  the  adverse 
effects. 


(ii)  The  Agency  Official  shall  consider 
the  Council's  opinion  in  making  a 
decision  on  whether  to  grant  assistance 
to  the  applicant,  and  shall  notify  the 
Council,  the  SHPO/THPO,  and  other 
parties  knovra  to  be  interested  in  the 
undertaking  prior  to  granting  the 
assistance. 

(3)  Compliance  with  Section  106.  U  an 
Agency  Official,  after  consulting  with 
the  Council,  determines  to  grant  the 
assistance,  the  Agency  Official  shall 
comply  with  §§  800.3-800.6  to  take  into 
account  the  effects  of  the  undertaking 
on  any  historic  properties. 

(d)  Evaluation  of  Section  106 
operations.  The  Council  may  evaluate 
the  operation  of  the  Section  106  process 
by  periodic  reviews  of  how  participants 
have  fulfilled  their  legal  responsibilities 
and  how  effectively  the  outcomes 
reached  advance  the  purposes  of  the 
Act. 

(!)  Information  from  participants. 
Section  203  of  the  Act  authorizes  the 
Council  to  obtain  information  bom 
Federal  agencies  necessary  to  conduct 
evaluation  of  the  Section  106  process. 
The  Agency  Official  shall  make 
documentation  of  agency  policies, 
operating  procedures  and  actions  taken 
to  comply  with  section  106  available  to 
the  Council  upon  request.  The  Council 
may  request  available  information  and 
documentation  from  other  participants 
in  the  Section  106  process. 

(2)  Improving  the  operation  of  Section 
106.  Based  upon  any  evaluation  of  the 
section  106  process,  the  Council  may 
niake  recommendations  to  participants, 
the  heads  of  Federal  agencies,  and  the 
Secretary  of  actions  to  improve  the 
efficiency  and  effectiveness  of  the 
process.  Where  the  Council  determines 
that  an  Agency  Official  or  a  SHPO/ 
THPO  has  failed  to  properly  carry  out 
the  responsibilities  assigned  under  the 
procedures  in  this  part,  the  Council  may 
participate  in  individual  case  reviews  in 
a  manner  and  for  a  period  that  it 
determines  is  necessary  to  improve 
performance  or  correct  deficiencies.  If 
the  Council  finds  a  pattern  of  failure  by 
a  Federal  agency  in  canying  out  its 
responsibilities  under  section  106,  the 
Council  may  review  the  poUcies  and 
programs  of  the  agency  related  to 
historic  preservation  pursuant  to  section 
202(a)(6)  of  the  Act  and  recommend 
methods  to  improve  the  effectiveness, 
coordination,  and  consistency  of  those 
policies  and  programs  with  section  106. 

S  800.1 0    Special  requirenMnts  for 
protecting  National  Historic  L^ndmarfce. 
(a)  Statutory  requirement.  Section 
110(f)  Of  the  Act  requires  that  the 
Agency  Official,  to  the  maximum  extent 
possible  undertake  such  planning  and 


actions  as  may  be  necessary  to  minimize 
harm  to  any  National  Historic  Landmark 
that  may  be  directiy  and  adversely 
affected  by  an  undertaking.  When 
commenting  on  such  undertaking,  the 
Council  shall  use  the  process  set  forth 
in  §§  800.6  through  800.7  and  give 
special  consideration  to  protecting 
National  Historic  Landmarks  as 
specified  in  this  section. 

(b)  Resolution  of  adverse  effects.  The 
Agency  Official  shall  request  the 
Council  to  participate  in  any 
consultation  to  resolve  adverse  efi^ects 
on  National  Historic  Landmarks 
conducted  under  §  800.6. 

(c)  Involvement  of  the  Secretary.  The 
Agency  Official  shall  notify  the 
Secretary  of  any  consultation  involving 
a  National  Historic  Landmark  and  invite 
the  Secretary  to  participate  in  the 
consultation  where  there  may  be  an 
adverse  effect.  The  Council  may  request 
a  report  from  the  Secretary  under 
section  213  of  the  Act  to  assist  in  the 
consultation. 

(d)  Report  of  outcome.  When  the 
Council  participates  in  consultation 
under  this  section,  it  shall  report  the 
outcome  of  the  section  106  process, 
providing  its  written  comments  or  any 
Memoranda  of  Agreement  to  which  it  is 
a  signatory,  to  the  Secretary  and  the 
head  of  the  agency  responsible  for  the 
undertaking. 

9  800.1 1    Documentation  atandards. 

(a)  Adequacy  of  documentation.  The 
Agency  Official  shall  ensure  that  a 
determination,  finding,  or  agreement 
under  the  procedures  in  this  subpart  is 
supported  by  sufficient  documentation 
to  enable  any  reviewing  parties  to 
understand  its  basis.  When  an  Agency 
Official  is  conducting  phased 
identification  or  evaluation  under  this 
subpart,  the  documentation  standards 
regarding  description  of  historic 
properties  may  be  applied  flexibly.  If 
the  Council,  or  the  SHPO/THPO  when 
the  Council  is  not  involved,  determines 
the  applicable  documentation  standards 
are  not  met,  the  Council  or  the  SHPO/ 
THPO,  as  appropriate,  shall  notify  the 
Agency  Official  and  specify  the 
information  needed  to  meet  the 
standard.  At  the  request  of  the  Agency 
Official  or  any  of  the  consulting  parties, 
the  Council  shall  review  any  disputes 
over  whether  documentation  standards 
are  met  and  provide  its  views  to  the 
Agency  Official  and  the  consulting 
parties. 

(b)  Format.  The  Agency  Official  may 
use  documentation  prepared  to  comply 
with  other  laws  to  fulfill  the 
requirements  of  the  procedures  in  this 
subpart,  if  that  documentation  meets  the 
standards  of  this  section. 
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(c)  Confidentiality— {1)  Authority  to 
withhold  information.  Section  304  of  the 
Act  provides  that  the  head  of  a  Federal 
agency  or  other  public  official  receiving 
grant  assistance  pursuant  to  the  Act, 
after  consultation  with  the  Secretary, 
shall  withhold  from  public  disclosiue 
information  about  the  location, 
character,  or  ownership  of  a  historic 
property  when  disclosure  may  cause  a 
significant  invasion  of  privacy;  risk 
harm  to  the  historic  property;  or  impede 
the  use  of  a  traditional  religious  site  by 
practitioners.  When  the  head  of  a 
Federal  agency  or  other  public  official 
has  determined  that  information  should 
be  withheld  from  the  public  piusuant  to 
the  criteria  above,  the  Secretary,  in 
consultation  with  such  Federal  agency 
head  or  official,  shall  determine  whom 
may  have  access  to  the  information  for 
the  purpose  of  carrying  out  the  Act. 

(2)  Consuhation  with  the  Council. 
When  the  information  in  question  has 
been  developed  in  the  course  of  an 
agency's  compliance  with  this  part,  the 
Secretary  shall  considt  with  the  Council 
in  reaching  determinations  on  the 
withholding  and  release  of  information. 
The  Federal  agency  shall  provide  the 
Council  with  available  information, 
including  views  of  hidian  tribes  and 
Native  Hawaiian  organizations,  related 
to  the  confidentiality  concern.  The 
Council  shall  advise  the  Secretary  and 
the  Federal  agency  within  30  days  of 
receipt  of  adequate  documentation. 

(3)  Other  authorities  affecting 
confidentiality.  Other  Federal  laws  and 
program  requirements  may  limit  public 
access  to  information  concerning  an 
undertaking  and  its  effects  on  historic 
properties.  Where  applicable,  those 
authorities  shall  govern  public  access  to 
information  developed  in  the  Section 
106  process  and  may  authorize  the 
Agency  Official  to  protect  the  privacy  of 
non-governmental  applicants. 

(d)  Finding  of  no  historic  properties 
affected.  Documentation  shall  include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 
photographs,  maps,  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties,  including, 
as  appropriate,  efforts  to  seek 
information  pursuant  to  §  800.4(b);  and 

(3)  The  basis  for  determining  that  no 
historic  properties  are  present  or 
affected. 

(e)  Finding  of  no  adverse  effect  or 
adverse  effect.  Documentation  shall 
include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 


photographs,  maps,  and  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties; 

(3)  A  description  of  the  affected 
historic  properties,  including 
information  on  the  characteristics  that 
qualify  them  for  the  National  Register; 

(4)  A  description  of  the  imdertaking's 
effects  on  historic  properties. 

(5)  An  explanation  of  why  the  criteria 
of  adverse  effect  were  found  applicable 
or  inapplicable,  including  any 
conditions  or  future  actions  to  avoid, 
minimize  or  mitigate  adverse  effects; 
and 

(6)  Copies  or  summaries  of  any  views 
provided  by  consulting  parties  and  the 
public. 

(f)  Memoradum  of  Agreement.  When 
a  Memorandiun  of  Agreement  is  filed 
with  the  Council,  the  dociunentation 
shall  include  any  substantive  revisions 
or  additions  to  the  documentation 
provided  the  Council  piu-suant  to 

§  800.6(a)(1),  an  evaluation  of  any 
measures  considered  to  avoid  or 
minimize  the  undertaking's  adverse 
effects  and  a  summary  of  the  views  of 
consulting  parties  and  the  public. 

(g)  Requests  for  comment  without  a 
Memorandum  of  Agreement. 
Documentation  shall  include: 

(1)  A  description  and  evaluation  of 
any  alternatives  or  mitigation  measiues 
that  the  Agency  Official  proposes  to 
resolve  the  undertaking's  adverse 
effects; 

(2)  A  description  of  any  reasonable 
alternatives  or  mitigation  measxues  that 
were  considered  but  not  chosen,  and  the 
reasons  for  their  rejection; 

(3)  Copies  or  summaries  of  any  views 
submitted  to  the  Agency  Official 
concerning  the  adverse  effects  of  the 
undertaking  on  historic  properties  and 
alternatives  to  reduce  or  avoid  those 
effects;  and 

(4)  Any  substantive  revisions  or 
additions  to  the  dociunentation 
provided  the  Council  pursuant  to 
§  800.6(a)(1). 

§  800.1 2    Emergency  situations. 

(a)  Agency  procedures.  The  Agency 
Official,  in  consultation  with  the 
appropriate  SHPOs/THPOs,  affected 
Indian  tribes  and  Native  Hawaiian 
organizations,  and  the  Coimcil,  is 
encouraged  to  develop  procedures  for 
taking  historic  properties  into  account 
during  operations  which  respond  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government  or  the 
governor  of  a  State  or  which  respond  to 
other  immediate  threats  to  life  or 
property.  U  approved  by  the  Council, 
the  procedxues  shall  govern  the  agency's 
historic  preservation  responsibilities 


during  any  disaster  or  emergency  in  lieu 
of  §§  800.3  through  800.6. 

(b)  Ahematives  to  agency  procedures. 
In  the  event  an  Agency  Official  proposes 
an  emergency  undertaking  as  an 
essential  and  immediate  response  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government  or  the 
governor  of  a  State  or  another 
immediate  threat  to  life  or  property,  and 
the  agency  has  not  developed 
procedures  piusuant  to  §  800.12(a),  the 
Agency  Official  may  comply  with 
section  106  by: 

(1)  Following  a  Programmatic 
Agreement  developed  pursuant  to 
§  800.14(b)  that  contains  specific 
provisions  for  dealing  with  historic 
properties  in  emergency  situations;  or 

(2)  Notifying  the  Coiuicil,  the 
appropriate  SHPO/THPO  and  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  may  attach  religious 
and  cultxual  significance  to  historic 
properties  likely  to  be  affected  prior  to 
the  undertaking  and  affording  them  an 
opportimify  to  comment  within  seven 
days  of  notification.  If  the  Agency 
Official  determines  that  circumstances 
do  not  permit  seven  days  for  conunent, 
the  Agency  Official  shaJl  notify  the 
Council,  the  SHPO/THPO  and  the 
Indian  tribe  or  Native  Hawaiian 
organization  and  invite  any  conunents 
within  the  time  available. 

(c)  Local  governments  responsible  for 
section  106  compliance.  When  a  local 
government  official  serves  as  the 
Agency  Official  for  section  106 
compliance,  §  800.12  (a)  and  (b)  also 
apply  to  an.  imminent  threat  to  public 
health  or  safety  as  a  result  of  a  natural 
disaster  or  emergency  declared  by  a 
local  government's  chief  executive 
officer  or  legislative  body,  provided  that 
if  the  Council  or  SHPO/THPO  objects  to 
the  proposed  action  within  seven  days, 
the  Agency  Official  shall  comply  with 
§§800.3  through  800.6. 

(d)  Applicability.  This  section  applies 
only  to  undertakings  that  will  be 
implemented  within  30  days  after  the 
disaster  or  emergency  has  been  formally 
declared  by  the  appropriate  authority. 
An  agency  may  request  an  extension  of 
the  period  of  applicability  from  the 
Council  prior  to  the  expiration  of  the  30 
days.  Immediate  rescue  and  salvage 
operations  conducted  to  preserve  life  or 
property  are  exempt  from  the  provisions 
of  section  106  and  this  part. 

§  800.1 3    Post-review  discoveries. 

(a)  Planning  for  subsequent 
discoveries.— (1]  Using  a  Programmatic 
Agreement.  An  Agency  Official  may 
develop  a  Programmatic  Agreement 
piusuant  to  §  800.14(b)  to  govern  the 
actions  to  be  taken  when  historic 
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properties  are  discovered  during  the 
implementation  of  an  undertaking. 

(2)  Using  agreement  documents. 
When  the  Agency  Official's 
identification  efforts  in  accordance  with 
§  800.4  indicate  that  historic  properties 
are  likely  to  be  discovered  dining 
implementation  of  an  imdertaking  and 
no  Programmatic  Agreement  has  been 
developed  pursuant  to  §  800.13(a)(1), 
the  Agency  Official  shall  include  in  any 
finding  of  no  adverse  effect  or 
Memorandiun  of  Agreement  a  process  to 
resolve  any  adverse  effects  upon  such 
properties.  Actions  in  conformance  with 
the  process  satisfy  the  Agency  Official's 
responsibilities  under  section  106  and 
this  part. 

(b)  Discoveries  without  prior 
planning.  If  historic  properties  are 
discovered  or  unanticipated  effects  on 
historic  properties  foimd  after  the 
Agency  Official  has  completed  the 
section  106  process  without  establishing 
a  process  under  §  800.13(a),  the  Agency 
Official  shall  make  reasonable  efforts  to 
avoid,  minimize  or  mitigate  adverse 
effects  to  such  properties  and: 

(1)  If  the  Agency  Official  has  not 
approved  the  undertaking  or  if 
construction  on  an  approved 
undertaking  has  not  commenced, 
consult  to  resolve  adverse  effects 
pursuant  to  §  800.6;  or 

(2)  If  the  Agency  Official,  the  SHPO/ 
THPO  and  any  Indian  tribe  or  Native 
Hawaiian  organization  that  might  attach 
religious  and  cultural  significance  to  the 
affected  property  agree  that  such 
property  is  of  vsdue  solely  for  its 
scientific,  prehistoric,  historic  or 
archaeological  data,  the  Agency  Official 
may  comply  with  the  Archaeological 
and  Historic  Preservation  Act  instead  of 
the  procedures  in  this  part  and  provide 
the  Council,  the  SHPO/THPO,  and  the 
Indian  tribe  or  Native  Hawaiian 
organization  with  a  report  on  the  actions 
within  a  reasonable  time  after  they  are 
completed;  or 

(3)  If  the  Agency  Official  has 
approved  the  undertaking  and 
construction  has  commenced,  determine 
actions  that  the  Agency  Official  can  take 
to  resolve  adverse  effects,  and  notify  the 
SHPO/THPO,  any  hidian  tribe  or  NaUve 
Hawaiian  organization  that  might  attach 
religious  and  cultinal  significance  to  the 
affected  property,  and  the  Coimcil 
within  48  hours  of  the  discovery.  The 
notification  shall  describe  the  actions 
proposed  by  the  Agency  Official  to 
resolve  the  adverse  effiects.  The  SHPO/ 
THPO,  the  Indian  tribe  or  Native 
Hawaiian  organization  and  the  Coimcil 
shall  respond  within  48  hours  of  the 
notification  and  the  Agency  Official 
shall  take  into  accoimt  their 
recommendations  and  carry  out 


appropriate  actions.  The  Agency  Official 
shall  provide  the  SHPO/THPO,  the 
Indian  tribe  or  Native  Hawaiian 
organization  and  the  Council  a  report  of 
the  actions  when  they  are  completed. 

(c)  Eligibility  of  properties.  The 
Agency  Official,  in  consultation  with 
the  SHPO/THPO,  may  assiime  a  newly- 
discovered  property  to  be  eligible  for  the 
National  Register  for  purposes  of 
Section  106.  The  Agency  Official  shall 
specify  the  National  Register  Criteria 
used  to  assume  the  property's  eligibility 
so  that  information  can  be  used  in  the 
resolution  of  adverse  effects. 

(d)  Discoveries  on  tribal  lands,  ff 
historic  properties  are  discovered  on 
tribal  lands,  or  there  arte  imanticipated 
effects  on  historic  properties  foimd  on 
tribal  lands,  after  the  Agencj'  Official 
has  completed  the  section  106  process 
without  establishing  a  process  imder 

§  800.13(a)  and  construction  has 
commenced,  the  Agency  Official  shall 
comply  with  applicable  tribal 
regulations  and  procedures  and  obtain 
the  concurrence  of  the  Indian  tribe  on 
the  proposed  action. 

Subpart  C— Program  AHamatives 

§800.14    Federal  agency  program 
altematives. 

(a)  Alternate  procedures.  An  Agency 
Official  may  develop  procedures  to 
implement  section  106  and  substitute 
them  for  all  or  part  of  subpart  B  of  this 
part  if  they  are  consistent  with  the 
Council's  regulations  pinsuant  to 
section  110(a)(2)(E)  of  the  Act. 

(1)  Development  of  procedures.  The 
Agency  Official  shall  consult  with  the 
Council,  the  National  Conference  of 
State  Historic  Preservation  Officers  or 
individual  SHPO/THPOs,  as 
appropriate,  and  Indian  tribes  and 
Native  Hawaiian  organizations,  as 
specified  in  §  800.14(f),  in  the 
development  of  alternate  procedures, 
publish  notice  of  the  availability  of 
proposed  alternate  procedines  in  the 
Federal  Register  and  take  other 
appropriate  steps  to  seek  public  input 
during  the  development  of  alternate 
procedines. 

(2)  Council  review.  The  Agency 
Official  shall  submit  the  proposed 
alternate  procedures  to  the  Council  for 
a  60-day  review  period.  If  the  Council 
finds  the  procedures  to  be  consistent 
with  this  part,  it  shall  notify  the  Agency 
Official  and  the  Agency  Official  may 
adopt  them  as  final  alternate 
procedines. 

(3)  Notice.  The  Agency  Official  shall 
notify  the  parties  with  which  it  has 
consulted  and  publish  notice  of  final 
alternate  procedures  in  the  Federal 
Register. 


(4)  Legal  effect.  Alternate  procedines 
adopted  pursuant  to  this  subpart 
substitute  for  the  Council's  r^ulations 
for  the  purposes  of  the  agency's 
compliance  with  section  106,  except 
that  where  an  Indian  tribe  has  entered 
into  an  agreement  with  the  Council  to 
substitute  tribal  historic  preservation 
regulations  for  the  Council's  regulations 
imder  section  101(d)(5)  of  the  Act,  the 
agency  shall  follow  those  regulations  in 
lieu  of  the  agency's  procedures 
regarding  imdertakings  on  tribal  lands. 
Prior  to  the  Coimcil  entering  into  such 
agreements,  the  Council  will  provide 
federal  agencies  notice  and  opportunity 
to  comment  on  the  proposed  substitute 
tribal  regulations. 

(b)  Programmatic  Agreements.  The 
Council  and  the  Agency  Official  may 
negotiate  a  Programmatic  Agreement  to 
govern  the  implementation  of  a 
particular  program  or  the  resolution  of 
adverse  effects  from  certain  complex 
project  situations  or  multiple 
undertakings. 

(1)  Use  of  Programmatic  Agreements. 
A  Programmatic  Agreement  may  be 
used: 

(i)  When  effects  on  historic  properties 
are  similar  and  repetitive  or  are  multi- 
State  or  regional  in  scope; 

(ii)  When  effects  on  historic 
properties  cannot  be  fully  determined 
prior  to  approval  of  an  undertaking; 

(iii)  When  nonfederal  parties  are 
delegated  major  decisionmaking 
responsibilities; 

(iv)  Where  routine  management 
activities  are  undertaken  at  Federal 
installations,  facilities,  or  other  land- 
management  units;  or 

(v)  Where  other  circumstances 
warrant  a  departure  from  the  normal 
section  106  process. 

(2)  Developing  Programmatic 
Agreements  for  agency  programs — (i) 
Consultation.  The  consultation  shall 
involve,  as  appropriate,  SHPO/THPOs. 
the  National  Conference  of  State 
Historic  Preservation  Officers 
(NCHSPO),  Indian  tribes  and  Native 
Hawaiian  organizations,  other  Federal 
agencies,  and  members  of  the  public.  If 
the  Programmatic  Agreement  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  Agency  Official  shall 

also  follow  §  800.14(f). 

(ii)  Public  Participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter^and  the  scope  of  the  program  and 
in  accordance  with  subpart  A  of  this 
part.  The  Agency  Official  shall  consider 
the  nature  of  the  program  and  its  likely 
effects  on  historic  properties  and  take 
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steps  to  involve  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(iii)  Effect.  The  Programmatic 
Agreement  shall  take  effect  when 
executed  by  the  Council,  the  Agency 
Official  and  the  appropriate  StffOs/ 
THPOs  when  the  Programmatic 
Agreement  concerns  a  specific  region  or 
the  President  of  NCSHPO  when 
NCSHPO  has  participated  in  the 
consultation.  A  Programmatic 
Agreement  shall  take  effect  on  tribal 
lands  only  when  the  THPO,  Indian  tribe 
or  a  designated  representative  of  the 
tribe  is  a  signatory  to  the  agreement. 
Compliance  with  the  procedures 
established  by  an  approved 
Programmatic  Agreement  satisfies  the 
agency's  section  106  responsibilities  for 
all  individual  undertakings  of  the 
program  covered  by  the  agreement  until 
it  expires  or  is  terminated  by  the  agency, 
the  President  of  NCSHPO  when  a 
signatory,  or  the  Coimcil.  Termination 
by  an  individual  SHPO/THPO  shall 
only  terminate  the  application  of  a 
regional  Programmatic  Agreement 
within  the  jurisdiction  of  the  SHPO/ 
THPO.  If  a  THPO  assumes  the 
responsibilities  of  a  SHPO  pursuant  to 
section  101(d)(2)  of  the  Act  and  the 
SHPO  is  signatory  to  Programmatic 
Agreement,  the  THPO  assiunes  the  role 
of  a  signatory,  including  the  right  to 
terminate  a  regional  Programmatic 
Agreement  on  lands  under  the 
jurisdiction  of  the  tribe. 

(iv)  Notice.  The  Agency  Official  shall 
notify  the  parties  with  which  it  has 
consulted  that  a  Programmatic 
Agreement  has  been  executed  under  this 
subsection,  provide  appropriate  public 
notice  before  it  takes  effect,  and  make 
any  internal  agency  procedures 
implementing  the  agreement  readily 
available  to  the  Council,  SHPO/THPOs, 
and  the  public. 

(v)  Terms  not  carried  out  or 
termination.  If  the  Council  determines 
that  the  terms  of  a  Programmatic 
Agreement  are  not  being  carried  out,  or 
if  such  an  agreement  is  terminated,  the 
Agency  Official  shall  comply  with 
subpart  B  of  this  part  with  regard  to 
individual  undertakings  of  the  program 
covered  by  the  agreement. 

(3)  Developing  Programmatic 
Agreements  for  complex  or  multiple 
undertakings.  Consultation  to  develop  a 
Progranunatic  Agreement  for  dealing 
with  the  potential  adverse  effects  of 
complex  projects  or  multiple 
undertakings  shall  follow  §  800.6.  If 
consultation  pertains  to  an  activity 
involving  multiple  luidertakings  and  the 
parties  fail  to  reach  agreement,  then  the 
Agency  Official  shall  comply  with  the 


provisions  of  subpart  B  of  this  part  for 
each  individual  undertaking. 

(c)  Exempted  categories.— (1)  Criteria 
for  establishing.  An  Agency  Official  may 
propose  a  program  or  category  of  agency 
undertakings  that  may  be  exempted 
fi'om  review  under  the  provisions  of 
subpart  B  of  this  part,  if  the  program  or 
category  meets  the  following  criteria: 

(i)  The  actions  within  the  program  or 
category  would  otherwise  qualify  as 
"imdertakings"  as  defined  in  §800.16; 

(ii)  The  potential  effects  of  the 
undertakings  within  the  program  or 
category  upon  historic  properties  are 
foreseeable  and  likely  to  be  minimal  or 
not  adverse;  and 

(iii)  Exemption  of  the  program  or 
category  is  consistent  with  the  purpose 
of  the  Act. 

(2)  Public  participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  exemption 
and  in  accordance  with  the  standards  in 
subpart  A  of  this  part.  The  Agency 
Official  shall  consider  the  nature  of  the 
exemption  and  its  likely  effects  on 
historic  properties  and  take  steps  to 
involve  individuals,  organizations  and 
entities  likely  to  be  interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Agency  Official  shall  notify  and 
consider  the  views  of  the  SHPOs/THPOs 
on  the  exemption. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  exempted  program  or  category  of 
undertakings  has  the  potential  to  affect 
historic  properties  of  religious  and 
cultuiral  significance  to  an  Indian  tribe 
or  Native  Hawaiian  organization,  the 
Council  shall  follow  the  requirements 
for  the  Agency  Official  set  forth  in 

§  800.14(f). 

(5)  Council  review  of  proposed 
exemptions.  The  Council  shall  review  a 
request  for  an  exemption  that  is 
supported  by  docujnentation  describing 
the  program  or  category  for  which  the 
exemption  is  sought,  demonstrating  that 
the  criteria  of  §  800.14(c)(1)  have  been 
met,  describing  the  methods  used  to 
seek  the  views  of  the  public,  and 
simunarizing  any  views  submitted  by 
the  public.  Unless  it  requests  further 
information,  the  Council  shall  approve 
or  reject  the  proposed  exemption  vtithin 
30  days  of  receipt.  The  decision  shall  be 
based  on  the  consistency  of  the 
exemption  with  the  purposes  of  the  Act, 
taking  into  consideration  the  magnitude 
of  the  exempted  undertaking  or  program 
and  the  likelihood  of  impairment  of 
historic  properties  in  accordance  with 
section  214  of  the  Act. 

(6)  Legal  consequences.  Any 
undertaking  that  falls  within  an 
approved  exempted  program  or  category 


shall  require  no  further  review  pursuant 
to  subpart  B  of  this  part,  unless  the 
Agency  Official  or  the  Council 
determines  that  there  are  circumstances 
under  which  the  normally  excluded 
undertaking  should  be  reviewed  under 
subpart  B  of  this  part. 

(7)  Termination.  The  Council  may 
terminate  an  exemption  at  the  request  of 
the  Agency  Official  or  when  the  Coimcil 
determines  that  the  exemption  no  longer 
meets  the  criteria  of  §  800.14(c)(1).  The 
Council  shall  notify  the  Agency  Official 
30  days  before  termination  becomes 
effective. 

(8)  Notice.  The  Agency  Official  shall 
publish  notice  of  any  approved 
exemption  in  the  Federal  Register. 

(d)  Standard  treatments. — (1) 
Establishment.  The  Coimcil,  on  its  own 
initiative  or  at  the  request  of  another 
party,  may  establish  standard  methods 
for  the  treatment  of  a  category  of  historic 
properties,  a  category  of  undertakings, 
or  a  category  or  effects  on  historic 
properties  to  assist  Federal  agencies  in 
satisfying  the  requirements  of  subpart  B 
of  this  part.  The  Council  shall  publish 
notice  of  standard  treatments  in  the 
Federal  Register. 

(2)  Public  participation.  The  Coimcil 
shall  arrange  for  public  participation 
appropriate  to  the  subject  matter  and  the 
scope  of  the  standard  treatment  and 
consistent  with  subpart  A  of  this  part. 
The  Coimcil  shall  consider  the  nature  of 
the  standard  treatment  and  its  likely 
effects  on  historic  properties  and  the 
individuals,  organizations  and  entities 
likely  to  be  interests.  Where  an  Agency 
Official  has  proposed  a  standard 
treatment,  the  Council  may  request  the 
Agency  Official  to  arrange  for  public 
involvement. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Council  shall  notify  and  consider 
the  views  of  SHPOs/THPOs  on  the 
proposed  standard  treatment. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations,  ff 
the  proposed  standard  treatment  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  Council  shall  follow 
the  requirements  for  the  Agency  Official 
set  forth  in  §  800.14(f). 

(5)  Termination  .The  Council  may 
terminate  a  standard  treatment  by 
publication  of  notice  in  the  Federal 
Registger  30  days  before  the  termination 
takes  effect. 

(e)  Program  comments.  An  Agency 
Official  may  request  the  Council  to 
comment  on  a  category  of  undertakings 
in  lieu  of  conducting  individual  reviews 
under  §§  800.4  through  800.6.  The 
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Council  may  provide  program 
comments  at  its  own  initiative. 

(1)  Agency  request.  The  Agency 
Official  shall  identify  the  category  of 
undertakings,  specify  the  likely  effects 
on  historic  properties,  specify  the  steps 
the  Agency  Official  will  take  to  ensiue 
that  the  effects  are  taken  into  account, 
identify  the  time  period  for  which  the 
comment  is  requested  and  summarize 
any  views  submitted  by  the  public. 

(2)  Public  participation.  The  Agency 
Official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  category  and 
in  accordance  with  the  standard  in 
subpart  A  of  this  part.  The  Agency 
Official  shall  consider  the  natiire  of  the 
undertakings  and  their  likely  effects  on 
historic  properties  and  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Ck)uncil  shall  notify  and  consider 
the  views  of  SHPOs/THPOs  on  the 
proposed  program  comment. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  program  comment  has  the  potential 
to  affect  historic  properties  on  tribal 
lands  or  historic  properties  of  religious 
and  cultural  significance  to  an  Indian 
tribe  or  Native  Hawaiian  organi2uttion, 
the  Council  shall  follow  the 
requirements  for  the  Agency  Official  set 
forth  in  §  800.14(f). 

(5)  Council  action.  Unless  the  Coimcil 
requests  additional  documentation, 
notifies  the  Agency  Official  that  it  will 
decline  to  comment,  or  obtains  the 
consent  of  the  Agency  Official  to  extend 
the  period  for  providing  comment,  the 
Coimcil  shall  comment  to  the  Agency 
Official  within  45  days  of  the  request. 

(i)  If  the  Council  comments,  the 
Agency  Official  shall  take  into  accoimt 
the  comments  of  the  Council  in  carrying 
out  the  undertakings  within  the  category 
and  publish  notice  in  the  Federal 
Register  of  the  Council's  comments  and 
steps  the  agency  will  take  to  ensure  that 
effects  to  historic  properties  are  taken 
into  account. 

(ii)  If  the  Coimcil  declines  to 
comment,  the  Agency  Official  shall 
continue  to  comply  with  the 
requirements  of  §§  800.3  through  800.6 
for  the  individual  undertakings. 

(6)  Withdrawal  of  comment.  If  the 
Council  determines  that  the 
consideration  of  historic  properties  is 
not  being  carried  out  in  a  manner 
consistent  with  the  program  comment, 
the  Council  may  withdraw  the  comment 
and  the  Agency  Official  shall  comply 
with  the  requirements  of  §§  800. 3 
through  800.6  for  the  individual 
undertakings. 


(f)  Consultation  with  Indian  tribes  and 
Native  Hawaiian  organizations  when 
developing  program  alternatives. 
Whenever  an  Agency  Official  proposes 
a  program  alternative  pursuant  to 
§800.14  (aHe),  the  Agency  Official 
shall  ensure  that  development  of  the 
program  alternative  includes 
appropriate  govemment-to-govemment 
consultation  with  affected  Indian  tribes 
and  consultation  with  affected  Native 
Hawaiian  organizations. 

(1)  Identifying  affected  Indian  tribes 
and  Native  Hawaiian  organizations.  U 
any  undertaking  covered  by  a  proposed 
program  alternative  has  the  potential  to 
affect  historic  properties  on  tribal  lands, 
the  Agency  Official  shall  identify  and 
consult  with  the  Indian  tribes  having 
jurisdiction  over  such  lands.  U  a 
proposed  program  alternative  has  the 
potential  to  affect  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  a  Native  Hawaiian 
organization  which  are  located  off  tribal 
lands,  the  Agency  Official  shall  identify 
those  Indian  tribes  and  Native  Hawaiian 
organizations  that  might  attach  religious 
and  cultural  significance  to  such 
properties  and  consult  with  them. 

(2)  Results  of  consultation.  The 
Agency  Official  shall  provide 
summaries  of  the  views,  along  with 
copies  of  any  written  comments, 
provided  by  affected  Indian  tribes  and 
Native  Hawaiian  organizations  to  the 
Council  as  part  of  the  documentation  for 
the  proposed  program  alternative.  The 
Agency  Official  and  the  Council  shall 
take  those  views  into  account  in 
reaching  a  final  decision  on  the 
proposed  program  alternative. 

§800.15    Tribal,  State,  and  Local  Program 
AltamatlvM.  [Raaarved] 

§800.16    Dofinttions. 

(a)  Act  means  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
16  U.S.C.  470-470W-6. 

(b)  Agency  means  agency  as  defined 
in  5  U.S.C.  551. 

(c)  Approval  of  the  expenditure  of 
funds  means  any  final  agency  decision 
authorizing  or  permitting  the 
expenditure  of  Federal  funds  or 
financial  assistance  on  an  undertaking, 
including  any  agency  decision  that  may 
be  subject  to  an  administrative  appeal. 

(d)  Area  of  potential  effects  means  the 
geographic  area  or  areas  within  which 
an  undertaking  may  directly  or 
indirectly  cause  changes  in  the 
character  or  use  of  historic  properties,  if 
any  such  properties  exist,  llie  area  of 
potential  effects  is  influenced  by  the 
scale  and  nature  of  an  undertaking  and 
may  be  different  for  different  kinds  of 
effects  cause  by  the  undertaking. 


(e)  Comment  means  the  findings  and 
recommendations  of  the  Council 
formally  provided  in  writing  to  the  head 
of  a  Federal  agency  under  section  106. 

(f)  Consultation  means  the  process  of 
seeking,  discussing,  and  considering  the 
views  of  other  participants,  and,  where 
feasible,  seeking  agreement  with  them 
regarding  matters  arising  in  the  section 
106  process.  The  Secretary's  "Standards 
and  Guidelines  for  Federal  Agency 
Preservation  Programs  pursuant  to  the 
National  Historic  Preservation  Act" 
provide  further  guidance  on 
consultation. 

(g)  Council  means  the  Advisory 
Council  on  historic  Preservation  or  a 
Council  member  or  employee 
designated  to  act  for  the  Council. 

Ch)  Day  or  days  means  calendar  days. 

(i)  Effect  means  alteration  to  the 
characteristics  of  a  historic  property 
qualifying  it  for  inclusion  in  or 
eligibility  for  the  National  Register. 

(j)  Foreclosure  means  an  action  taken 
by  an  Agency  Official  that  effectively 
precludes  the  Council  itonx  providing 
comments  which  the  Agency  Official 
can  meaningfully  consider  prior  to  the 
approval  of  the  undertaking. 

(k)  Head  of  the  agency  means  the 
chief  official  of  the  Federal  agency 
responsible  for  all  aspects  of  the 
agency's  actions.  If  a  State,  local  or 
tribal  government  has  assumed  or  has 
been  delegated  responsibility  for  section 
106  compliance,  the  head  of  that  unit  of 
government  shall  be  considered  the 
head  of  the  agency. 

(1)  Historic  property  means  any 
prehistoric  or  historic  district,  site, 
building,  structiu«,  or  object  included 
in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior.  This  term  includes  artifacts, 
records,  and  remains  that  are  related  to 
and  located  within  such  properties.  The 
term  includes  properties  of  ti^ditional 
religious  and  cultural  importance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization  and  that  meet  the  National 
Register  criteria.  The  term  eligible  for 
inclusion  in  the  National  Register 
includes  both  properties  formally 
determined  as  sudi  in  accordance  with 
regulations  of  the  Secretary  of  the 
Interior  and  all  other  properties  that 
meet  the  National  Register  criteria, 
(m)  Indian  tribe  means  an  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  a  Native 
village.  Regional  Corporation  or  Village 
Corporation,  as  those  terms  are  defined 
in  section  3  of  the  Alaska  Native  Claims 
Settiement  Act  (43  U.S.C.  1602),  which 
is  recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
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United  States  to  Indians  because  of  their 
status  as  Indians. 

(n)  Local  government  ineans  a  city, 
county,  parish,  township,  mimicipality, 
borough,  or  other  general  purpose 
political  subdivision  of  a  State. 

(o)  Memorandum  of  Agreement  means 
the  document  that  records  the  terms  and 
conditions  agreed  upon  to  resolve  the 
adverse  effects  of  an  undertaking  upon 
historic  properties. 

(p)  National  Historic  Landmark 
means  a  historic  property  that  the 
Secretary  of  the  Interior  has  designated 
a  National  Historic  Landmark. 

(q)  National  Register  means  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior. 

(r)  National  Register  Criteria  means 
the  criteria  established  by  the  Secretary 
of  the  Interior  for  use  in  evaluating  the 
eligibility  of  properties  for  the  National 
Register  (36  CFR  part  60). 

(s)  Native  Hawaiian  organization 
means  any  organization  which  serves 
and  represents  the  interests  of  Native 
Hawaiians;  has  as  a  primary  and  stated 
purpose  the  provision  of  services  to 
Native  Hawaiians;  and  has 
demonstrated  expertise  in  aspects  of 
historic  preservation  that  are  significant 
to  Native  Hawaiians.  Native  Hawaiian 
means  any  individual  who  is  a 
descendant  of  the  aboriginal  people 
who,  prior  to  1778,  occupied  and 
exercised  sovereignty  in  the  area  that 
now  constitutes  the  State  of  Hawaii. 

(t)  Programmatic  Agreement  means  a 
document  that  records  the  terms  and 
conditions  agreed  upon  to  resolve  the  . 
potential  adverse  effects  of  a  Federal 
agency  program,  complex  undertaking 
or  other  situations  in  accordance  with 
§  800.14(b). 

(u)  Secretary  means  the  Secretary  of 
the  Interior  acting  through  the  Director 
of  the  National  Park  Service  except 
where  otherwise  specified. 

(v)  State  Historic  Preservation  Officer 
(SHPO)  means  the  official  appointed  or 
designated  pursuant  to  section  101(b)(1) 
of  the  Act  to  administer  the  State 


historic  preservation  program  or  a 
representative  designated  to  act  for  the 
State  Historic  Preservation  Officer. 

(w)  Tribal  Historic  Preservation 
Officer  (THPO)  means  the  tribal  official 
appointed  by  the  tribe's  chief  governing 
authority  or  designated  by  a  tribal 
ordinance  or  preservation  program  who 
has  assumed  the  responsibilities  of  the 
SHPO  for  purposes  of  section  106 
compliance  on  tribal  lands  in 
accordance  with  section  101(d)(2)  of  the 
Act.  For  the  purposes  of  subpart  B  of 
this  part,  the  term  also  includes  the 
designated  representative  of  an  Indian 
tribe  that  has  not  formally  assumed  the 
SHPO's  responsibilities  when  an 
undertaking  occurs  on  or  affects  historic 
properties  on  the  tribal  lands  of  the 
Indian  tribe.  (See  §  800.2(c)(2)). 

(x)  Tribal  lands  means  all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dependent 
Indian  communities. 

(y)  Undertaking  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  imder  the  direct  or  indirect 
jurisdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal  financial  assistance; 
those  requiring  a  Federal  permit,  license 
or  approval;  and  those  subject  to  state  or 
local  regulation  administered  pursuant 
to  a  delegation  or  approval  by  a  Federal 
agency. 

Appendix  A  to  Part  800 — Criteria  For 
Council  Involvement  in  Reviewing 
Individual  Section  106  Cases 

Introduction.  This  appendix  sets  forth  the 
criteria  that  will  be  used  by  the  Council  to 
determine  whether  to  enter  an  individual 
section  106  review  that  it  normally  would 
not  be  involved  in. 

General  Policy.  The  Council  may  choose  to 
exercise  its  authorities  under  the  section  106 
regulations  to  participate  in  an  individual 
project  pursuant  to  the  following  criteria. 
However,  the  Council  will  not  always  elect 
to  participate  even  though  one  or  more  of  the 
criteria  may  be  met. 

Specific  Criteria.  The  Council  is  likely  to 
enter  the  section  106  process  at  the  steps 


specified  in  the  revised  regulations  when  an 
undertaking: 

(1)  Has  substantial  impacts  on  important 
historic  properties.  This  may  include  adverse 
effects  on  properties  that  possess  a  national 
level  of  significance  or  on  properties  that  are 
of  unusual  or  noteworthy  importance  or  are 

a  rare  property  type;  or  adverse  effects  to 
large  numbers  of  historic  properties,  such  as 
impacts  to  multiple  properties  within  a 
historic  district. 

(2)  Presents  important  questions  of  policy 
or  interpretation.  This  may  include  questions 
about  how  the  Council's  regulations  are  being 
applied  or  interpreted,  including  possible 
foreclosure  or  anticipatory  demolition 
situations;  situations  where  the  outcome  will 
set  a  precedent  affecting  Council  policies  or 
program  goals;  or  the  development  of 
programmatic  agreements  that  alter  the  way 
the  section  106  process  is  applied  to  a  group 
or  type  of  undertakings. 

(3)  Has  the  potential  for  presenting 
procedural  problems.  This  may  include  cases 
with  substantial  public  controversy  that  is 
related  to  historic  preservation  issues;  with 
disputes  among  or  about  consulting  parties 
which  the  Council's  involvement  could  help 
resolve;  that  are  involved  or  likely  to  be 
involved  in  litigation  on  the  basis  of  section 
106;  or  carried  out  by  a  Federal  agency,  in 

a  State  or  locality,  or  on  tribal  lands  where 
the  Council  has  previously  identified 
problems  with  section  106  compliance 
pursuant  to  Section  800.9(d)(2). 

(4)  Presents  issues  of  concern  to  Indian 
tribes  or  Native  Hawaiian  organizations.  This 
may  include  cases  where  there  have  been 
concerns  raised  about  the  identification  of, 
evaluation  of  or  assessment  of  effects  on 
historic  properties  to  which  an  Indian  tril)e 
or  Native  Hawaiian  organization  attaches 
religious  and  cultural  significance;  where  an 
Indian  tribe  or  Native  Hawaiian  organization 
has  requested  Council  involvement  to  assist 
in  the  resolution  of  adverse  effects;  or  where 
there  are  questions  relating  to  policy, 
interpretation  or  precedent  under  section  106 
or  its  relation  to  other  authorities,  such  as  the 
Native  American  Graves  Protection  and 
Repatriation  Act. 

Dated:  May  7, 1999. 
John  M.  Fowler,. 
Executive  Director. 

[FR  Doc.  99-12054  Filed  5-17-99;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Recommended  Approech  for 
Coneultation  on  Recovery  of 
Slgniflcent  Information  From 
Archaeological  Sitee 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  guidance. 

summary:  In  accordance  with  §§  800.5 
and  800.6  of  its  revised  regulations  (36 
CFR  part  800,  "Protection  of  Historic 
Properties,"  published  today) 
implementing  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  the  Advisory  Council  on  Historic 
Preservation  is  publishing  a 
recommended  approach  for  consultation 
by  Federal  agencies,  State  Historic 
Preservation  Officers,  Tribal  Historic 
Preservation  Officers,  and  others  on  the 
effects  of  Federal,  federally-assisted,  and 
federally-licensed  or  -permitted 
undertakings  on  archaeological  sites. 
The  Council  has  determined  that 
issuance  of  this  guidance  is  consistent 
with  the  Council's  revised  regulations. 
The  full  text  of  the  guidance  is 
reproduced  imder  tiie  SUPPLEMENTARY 
INFORMATKW  section  of  this  notice. 
DATES:  This  guidance  is  effective  on 
June  17, 1999. 

ADDRESSES:  Those  wishing  to  comment 
on  this  guidance  should  direct  such 
comments  to:  Executive  Director, 
Advisory  Coimcil  on  Historic 
Preservation,  Old  Post  Office  Building, 
1100  Pennsylvania  Ave.,  NW.,  #809, 
Washington,  DC  20004;  FAX  (202)  606- 
8647;  e-mail  achp@achp.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  D.  Anzalone,  Assistant  to  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  Old  Post  Office 
Building,  1100  Pennsylvania  Ave.,  NW., 
#809,  Washington,  DC  20004,  (202) 
606-8523. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  the  guidance,  with  the  model 
Memorandum  of  Agreement,  is 
reproduced  below. 

Recommended  Approach  for 
Consultation  on  Recovery  of  Significant 
Information  From  Archaeological  Sites 

Background 

Sections  800.5  and  800.6  of  the 
Council's  revised  regulations, 
"Protection  of  Historic  Properties"  (36 
CFR  part  800)  detail  the  process  by 
which  Federal  agencies  determine 
whether  their  imdertakings  will 
adversely  affect  historic  properties,  and 
if  they  will,  how  they  are  to  consult  to 
avoid,  minimize,  or  mitigate  the  adverse 
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effects  in  order  to  meet  the  requirements 
of  Section  106  to  "take  into  account" 
the  effects  of  their  imdertakings  on 
historic  properties. 

One  such  category  of  historic 
properties  is  comprised  of  prehistoric  or 
historic  archaeological  resources.  The 
National  Register  of  Historic  Places 
defines  an  archaeological  site  as  "the 
place  or  places  where  the  remnants  of 
a  past  cultisre  siuvive  in  a  physical 
context  that  allows  for  the  interpretation 
of  these  remains"  (National  Register 
Bulletin  36,  "Guidelines  for  Evaluating 
and  Registering  Historical 
Archaeological  Sites  and  Districts," 
1993,  p.  2).  Such  properties  may  meet 
criteria  for  inclusion  in  the  National 
Register  of  Historic  Places  for  a  variety 
of  reasons,  not  the  least  of  which  may 
be  because  "they  have  yielded,  or  may 
be  likely  to  yield,  information  important 
to  prehistory  or  history"  (National 
Register  Criteria  for  Evaluation,  36  CFR 
60.4). 

In  the  context  of  taking  into  account 
the  effects  of  a  proposed  Federal  or 
federally-assisted  imdertaking  on  any 
district,  site,  building,  structiwe,  or 
object  that  is  included  in  or  eligible  for 
inclusion  in  the  National  Register, 
potential  impacts  to  archaeological  sites 
often  need  to  be  considered. 
Appropriate  treatments  for  afiiected 
archaeological  sites,  or  portions  of 
archaeological  sites,  may  include  active 
preservation  in  place  for  future  study  or 
other  use,  recovery  or  partial  recovery  of 
archaeological  data,  public  interpretive 
display,  or  any  combination  of  these 
and  other  measures. 

Archaeological  Sites  and  Their 
Treatment 

The  nature  and  scope  of  treatments 
for  such  properties  should  be 
determined  in  consultation  with  other 
parties,  but  in  the  Coimcil 's  experience 
they  generally  need  to  be  guided  by 
certain  basic  principles: 

•  The  pursuit  of  knowledge  about  the 
past  is  in  the  public  interest. 

•  An  archaeological  site  may  have 
important  values  for  living  communities 
and  cultural  descendants  in  addition  to 
its  significance  as  a  resource  for  learning 
about  the  past;  its  appropriate  treatment 
depends  on  its  research  significance, 
weighed  against  these  other  pubUc 
values. 

•  Not  all  information  about  the  past  is 
equally  important;  therefore,  not  all 
archaeological  sites  are  equally 
important  for  research  purposes. 

•  Methods  for  recovering  information 
fi^om  archaeological  sites,  particularly 
large-scale  excavation,  are  by  their 
nature  destructive.  The  site  is  destroyed 
as  it  is  excavated.  Therefore 


management  of  archaeological  sites 
should  be  conducted  in  a  spirit  of 
stewardship  for  future  generations,  with 
full  recognition  of  their  non-renewable 
nature  and  their  potential  multiple  uses 
and  public  values. 

•  Given  the  non-renewable  nature  of 
archaeological  sites,  it  follows  that  if  an 
archaeological  site  can  be  practically 
preserved  in  place  for  future  study  or 
other  use,  it  usually  should  be  (although 
there  are  exceptions).  However,  simple 
avoidance  of  a  site  is  not  the  same  as 
preservation. 

•  Recovery  of  significant 
archaeological  information  through 
controlled  excavation  and  other 
scientific  recording  methods,  as  well  as 
destruction  without  data  recovery,  may 
both  be  appropriate  treatments  for 
certain  archaeological  sites. 

•  Once  a  decision  has  been  made  to 
recover  archaeological  information 
through  the  naturally  destructive 
methods  of  excavation,  a  research 
design  and  data  recovery  plan  based  on 
firm  background  data,  sound  planning, 
and  accepted  archaeological  methods 
should  be  formulated  and  implemented. 
Data  recovery  and  analysis  should  be 
accomplished  in  a  thorough,  efficient 
manner,  using  the  most  cost-effective 
techniques  practicable.  A  responsible 
archaeological  data  recovery  plan 
should  provide  for  reporting  and 
dissemination  of  results,  as  well  as 
interpretation  of  what  has  been  learned 
so  that  it  is  understandable  and 
accessible  to  the  public.  Appropriate 
arrangements  for  curation  of 
archaeological  materials  and  records 
should  be  made.  Adequate  time  and 
funds  should  be  budgeted  for  fuffillment 
of  the  overall  plan. 

•  Archaeological  data  recovery  plans 
and  their  research  designs  should  be 
grounded  in  and  related  to  the  priorities 
established  in  regional,  state,  and  local 
historic  preservation  plans,  the  needs  of 
land  and  resource  managers,  academic 
research  interests,  and  other  legitimate 
public  interests. 

•  Human  remains  and  funerary 
objects  deserve  respect  and  should  be 
treated  appropriately.  The  presence  of 
human  remains  in  an  archaeological  site 
usually  gives  the  site  an  added 
importance  as  a  burial  site  or  cemetery, 
and  the  values  associated  with  burial 
sites  need  to  be  fully  considered  in  the 
consultation  process. 

•  Large-scale,  long-term 
archaeological  identification  and 
management  programs  require  careful 
consideration  of  management  needs, 
appreciation  for  the  range  of 
archaeological  values  represented, 
periodic  synthesis  of  research  and  other 
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program  results,  and  professional  peer 
review  and  oversight. 

Resolving  Adverse  Effects  Through 
Recovery  of  Significant  Information 
From  Archaeological  Sites 

Under  36  CFR  800.5,  archaeological 
sites  may  be  "adversely  affected"  when 
they  are  threatened  with  imavoidable 
physical  destruction  or  damage.  Based 
on  the  principles  articiJated  above,  the 
Council  recommends  that  the  following 
issues  be  considered  and  addressed 
when  archaeological  sites  are  so 
affected,  and  recovery  of  significant 
information  from  them  through 
excavation  and  other  scientific  means  is 
the  most  appropriate  preservation 
outcome. 

If  this  guidance  is  followed,  it  is 
highly  unlikely  that  the  Council  would 
decide  to  enter  the  consultation  process 
imder  36  CFR  800.6  or  raise  objections 
to  the  proposed  resolution  of  adverse 
effects  in  a  giv«i  case,  unless  it  is 
informed  of  serious  problems  by  a 
consiilting  party  or  a  member  of  the 
public. 

1.  The  archaeological  site  should  be 
significant  and  of  value  chiefly  for  the 
information  on  prehistory  or  history 
they  are  likely  to  yield  through 
archaeological,  historical,  and  scientific 
methods  of  information  recovery, 
including  archaeological  excavation. 

2.  The  archaeological  site  should  not 
contain  or  be  likely  to  contain  hiunan 
remains,  associated  or  unassociated 
funerary  objects,  sacred  objects,  or  items 
of  cultural  patrimony  as  those  terms  are 
defined  by  the  Native  American  Graves 
Protection  and  Repatriation  Act  (25 
U.S.C.  3001). 

3.  The  archaeological  site  shoxild  not 
have  long-term  preservation  value,  such 
as  traditional  cultural  and  religious 
importance  to  an  Indian  tribe  or  a 
Native  Hawaiian  organization. 

4.  The  archaeological  site  should  not 
possess  special  significance  to  another 
ethnic  group  or  commimity  that 
historically  ascribes  cultural  or 
sjmibolic  value  to  the  site  and  would 
object  to  the  site's  excavation  and 
removal  of  its  contents. 

5.  The  archaeological  site  should  not 
be  valuable  for  potential  permanent  in- 
situ  display  or  public  interpretation, 
although  temporary  public  display  and 
interpretation  during  the  course  of  any 
excavations  may  be  highly  appropriate. 

6.  The  Federal  Agency  Official  should 
have  prepared  a  data  recovery  plan  with 
a  research  design  in  consultation  with 
the  SHPO/THPO  and  other  stakeholders 
that  is  consistent  with  the  Secretary  of 
the  Interior's  Standards  for  the 
Treatment  of  Historic  Properties,  the 
Secretary  of  the  Interior's  Standards  and 


Guidelines  for  Archaeology  and  Historic 
Preservation,  and  the  Advisory  Coimcil 
on  Historic  Preservation's  Treatment  of 
Archaeological  Properties:  A  Handbook. 
The  plan  should  specify:  (a)  The  results 
of  previous  research  relevant  to  the 
project;  (b)  research  problems  or 
questions  to  be  addressed  with  an 
explanation  of  their  relevance  and 
importance;  (c)  the  field  and  laboratory 
analysis  methods  to  be  used  with  a 
justification  of  their  cost-effectiveness 
imd  how  they  apply  to  this  particular 
property  and  these  research  needs;  (d) 
the  methods  to  be  used  in  artifact,  data, 
and  other  records  management;  (e) 
explicit  provisions  for  disseminating  the 
research  findings  to  professional  peers 
in  a  timely  manner;  ff)  arrangements  for 
presenting  what  has  been  found  and 
learned  to  the  public,  focusing 
particularly  on  the  community  or 
communities  that  may  have  interests  in 
the  results;  (g)  the  curation  of  recovered 
materials  and  records  resulting  from  the 
data  recovery  in  accordance  with  36 
CFR  part  79  (except  in  the  case  of 
imexpected  discoveries  that  may  need 
to  be  considered  for  repatriation 
pursuant  to  NAGPRA);  and  (h) 
procedures  for  evaluating  and  treating 
discoveries  of  unexpected  remains  or 
newly  identified  historic  properties 
during  the  course  of  the  project, 
including  necessary  consultation  with 
otherparties. 

7.  Ine  Federal  Agency  Official  should 
ensure  that  the  data  recovery  plan  is 
developed  and  will  be  implemented  by 
or  under  the  direct  supervision  of  a 
person,  or  persons,  meeting  at  a 
minimum  the  Secretary  of  the  Interior's 
Professional  Qualifications  Standards 
(48  FR  44738-44739). 

8.  The  Federal  Agency  Official  should 
ensure  that  adequate  time  and  money  to 
carry  out  all  aspects  of  the  plan  are 
provided,  and  should  ensure  that  all 
parties  consulted  in  the  development  of 
the  plan  are  kept  informed  of  the  status 
of  its  implementation. 

9.  The  Federal  Agency  Official  should 
ensure  that  a  final  archaeological  report 
resulting  from  the  data  recovery  will  be 
provided  to  the  SHPO/THPO.  The 
Federal  Agency  Official  should  ensure 
that  the  final  report  is  responsive  to 
professional  standards,  and  to  the 
Department  of  the  Interior's  Format 
Standards  for  Final  Reports  of  Data 
Recovery  Programs  (42  FR  5377-79). 

10.  Large,  unusual,  or  complex 
projects  should  provide  for  special 
oversight,  including  professional  peer 
review. 

11.  The  Federal  Agency  Official 
should  determine  that  there  are  no 
unresolved  issues  concerning  the 
recovery  of  significant  information  with 


any  Indian  tribe  or  Native  Hawaiian 
organization  that  may  attach  religious 
and  cultural  significance  to  the  siffected 
property. 

12.  Federal  Agency  Officials  should 
incorporate  the  terms  and  conditions  of 
this  recommended  approach  into  a 
Memorandum  of  Agreement  or 
Programmatic  Agreement,  file  a  copy 
with  the  Council  per  §  800.6(b)(iv),  and 
implement  the  agreed  plan.  The  agency 
should  retain  a  copy  of  the  agreement 
and  supporting  documentation  in  the 
project  files. 

Model  Memorandum  of  A^«ement 

[See  Attached  Form] 

MEMORANDUM  OF  AGREEMENT  FOR 
RECOVERY  OF  SIGNfflCANT 
INFORMATION 

FROM  ARCHAEOLOGICAL  SITE(S) 

(list)    

UNDERTAKING:     

STATE: 

AGENCY:  


Whereas,  in  accordance  with  36  CFR  Part 
800,  the  [Federal  Agency]  acknowledges  and 
accepts  the  advice  and  conditions  outlined  in 
the  Council's  "Recommended  Approach  for 
Consultation  on  the  Recovery  of  Significant 
Information  from  Archaeological  Sites," 
published  in  the  Federal  Register  on  {date  of 
publication];  and 

Whereas,  the  consulting  parties  agree  that 
recovery  of  significant  information  from  the 
archaeological  site(s)  listed  above  may  be 
done  in  accordance  with  the  published 
guidance;  and 

Whereas,  the  consulting  parties  agree  that 
it  is  in  the  public  interest  to  expand  funds 
to  implement  this  project  through  the 
recovery  of  significant  information  from 
archaeological  sites  to  mitigate  the  adverse 
effects  of  die  project;  and 

Whereas,  the  consulting  parties  agree  that 
Indian  Tribes  or  Native  Hawaiian    , 
organizations  that  may  attach  religious  or 
cultural  importance  to  the  affected 
property(ies)  have  been  consulted  and  have 
raised  no  objection  to  the  work  proposed; 
and 

Whereas,  to  the  best  of  our  knowledge  and 
behef,  no  human  remains,  associated  or 
unassociated  funerary  objects  or  sacred 
objects,  or  objects  of  cultural  patrimony  as 
defined  in  the  Native  American  Graves 
Protection  and  Repatriation  Act  (25  U.S.C. 
3001],  are  expected  to  be  encountered  in  the 
archaeological  work; 

Now,  therefore,  the  [Federal  Agency]  shall 
ensure  that  the  following  terms  and 
conditions,  including  the  appended 
Archaeological  Data  Recovery  Plan,  will  be 
implemented  in  a  timely  manner  and  with 
adequate  resources  in  compliance  with  the 
National  Historic  Preservation  Act  of  1966 
(16  U.S.C.  470). 

OTHER  TERMS  AND  CONDITIONS: 

•  Modification,  amendment,  or 
termination  of  this  agreement  as  necessary 
shall  be  accomplished  by  the  signatories  in 
the  same  manner  as  the  original  agreement. 
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•  Disputes  regarding  the  completion  of  the 
terms  of  this  agreement  shall  be  resolved  by 
the  signatories.  If  the  signatories  cannot  agree 
regarding  a  dispute,  any  one  of  the 
signatories  may  request  the  participation  of 
the  Council  to  assist  in  resolving  the  dispute. 

•  This  agreement  shall  be  null  and  void  if 
its  terms  are  not  carried  out  within  5  (five) 
years  fixtm  the  date  of  its  execution,  imless 
the  signatories  agree  in  writing  to  an 
extension  for  carrying  out  its  terms. 


Agency  Official: 
date:   


State  Historic  Preservation  Officer: 
date:   ' 


Tribal  Historic  Preservation  Officer:  Official: 
date:   


Other  Public  or  Private  Entity: 

date:    ^ 

(as  applicable) 


(Attach  Archaeological  Data  Recovery  Plan 
here] 

[End  of  Form] 

Dated:  May  7, 1999. 
John  M.  Fowler, 
Executive  Director. 

[FR  Doc.  99-12055  Filed  5-17-99;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  702  and  747 

Prompt  Correctiva  Action 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Proposed  Rule. 

summary:  In  1998.  Congress  amended 
the  Federal  Credit  Union  Act  to  require 
the  NCUA  Board  to  adopt,  by  regulation, 
a  system  of  "prompt  corrective  action" 
to  be  taken  by  NCUA  and  by  federally- 
insured  credit  unions  if  they  become 
undercapitalized.  The  new  FCUA 
provision  imposes  a  series  of 
progressively  more  stringent  restrictions 
and  requirements  indexed  to  five  capital 
categories  which  it  establishes  for 
federally-insured  credit  imions.  It  also 
mandates  a  separate  system  of  prompt 
corrective  action  for  "new"  credit 
unions  and  an  additional  risk-based  net 
worth  requirement  for  "complex"  credit 
unions.  The  proposed  rule  combines  the 
components  of  prompt  corrective  action 
which  are  expressly  prescribed  by 
statute  (except  the  risk-based  net  worth 
requirement  for  "complex"  credit 
unions)  with  those  NCUA  is  responsible 
for  developing  to  suit  credit  imions.  The 
rule  also  establishes  conforming  reserve 
and  dividend  payment  requirements, 
and  procediu^s  for  reviewing  and 
enforcing  directives  imposing  prompt 
corrective  action. 

DATES:  Comments  must  be  received  on 
or  before  August  16, 1999. 
ADDRESSES:  Direct  comiments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comiments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  Please  send  comments  by  one 
method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  S.  YoUes,  Deputy  Director, 
Office  of  Examination  and  Insurance,  at 
the  above  address  or  telephone  (703) 
518-6362;  or  Steven  W.  Widerman, 
Trial  Attorney,  Office  of  General 
Coimsel,  at  the  above  address  or 
telephone  (703)  518-6557. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  The  Credit  Union  Membership  Access 
Act 

On  August  7, 1998,  Congress  enacted 
the  Credit  Union  Membership  Access 
Act,  Public  Law  No.  105-219, 112  Stat. 
913  (1998).  Section  103  of  the  statute 
added  a  new  section  216  to  the  Federal 
Credit  Union  Act  (FCUA),  12  U.S.C. 


1 790d  (hereinafter  referred  to  as 
"CUMAA"  or  "the  statute"  and  cited  as 
"§  1790d").  Section  1790d  requires  the 
NCUA  Board  to  adopt  by  regulation  a 
system  of  "prompt  corrective  action" 
(sometimes  referred  to  as  "PCA")  to  be 
taken  by  NCUA  when  a  federally- 
insured  "natural  person"  credit  union 
becomes  undercapitalized.  The  stated 
piupose  of  §  1790d  is  to  "resolve  the 
problems  of  insiued  credit  unions  at  the 
least  possible  long-term  loss  to  the 
[National  Credit  Union  Share  Insiuance 
Fund  (NCUSIF)]."  §  1790d(a)(l).  The 
system  of  PCA  for  credit  unions  must 
take  into  accoimt  the  distinguishing 
features  of  credit  imions:  that  they  are 
cooperatives  that  do  not  issue  capital 
stock,  must  rely  on  retained  earnings  to 
build  net  worth,  and  have  primarily 
volunteer  boards  of  directors. 
§1790d(b)(l)(B). 

Much  of  the  system  of  PCA  for  credit 
unions  is  expressly  prescribed  by 
§  1790d.  This  includes  the  five  net 
worth  categories  and  the  net  worth 
measures  for  each,  the  requirement  to 
submit  a  Net  Worth  Restoration  Plan, 
the  requirement  to  annually  transfer  a 
portion  of  earnings  to  net  worth, 
restrictions  on  increasing  assets  and  on 
increasing  member  business  loans,  and 
conditions  triggering  mandatory 
conservatorship  and  liquidation. 
§§1790d(c),(e),(f),(g),(i);  12  U.S.C. 
1786(h)(1)(F)  and  (G),  1787(a)(3)(A).  The 
implementing  regulations  adhere  to  the 
substance  of  the  statutory  components 
of  PCA. 

To  complete  the  framework  of  PCA 
for  credit  unions,  CUMAA  authorizes 
NCUA  to  develop,  by  regulation,  a 
comprehensive  series  of  discretionary 
supervisory  actions  to  complement  the 
mandatory  supervisory  actions 
prescribed  by  statute.  The  statutory 
criteria  for  these  discretionary  actions 
are  that  they  must  be  consistent  with  the 
purpose  of  §  1790d,  and  must  be 
"comparable" '  to  the  "discretionary 
safeguards"  which  the  Federal  banking 
agencies  -  are  permitted  to  impose 
under  section  38  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1831o  (FDIA 
§  38)  3 — ^the  statute  which  established 


'  "Coniparable"  is  defined  as  "parallel  in 
substance  (though  not  necessarily  identical  in 
detail)  and  equivalent  in  rigor."  S.  Rep.  at  12. 

^  The  Federal  banking  agencies  consist  of  the 
Federal  Reserve  Board,  the  Office  of  Comptroller  of 
the  Currency,  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  and  the  Office  of  Thrift 
Supervision.  §1790d(o)(l)  incorporating  12  U.S.C. 
lB13(z).  Their  Joint  Final  Rule  establishing  a  system 
of  prompt  corrective  action  pursuant  to  12  U.S.C. 
18310  is  published  at  57  FR  44BH6  (Sept.  29, 1992). 

^  Section  38  of  the  Federal  Deposit  Insurance  Act. 
12  U.S.C.  18310.  was  added  by  section  131  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act,  Pub.  L  102-242, 105  Stat.  2236 
(1991). 


prompt  corrective  action  for  federally- 
insured  depository  institutions. 
§  1790d(b)(l)(A);  S.  Rep.  No.  193, 105th 
Cong.,  2d  Sess.  12  (1998)  (S.  Rep.);  H.R. 
Rep.  No.  472, 105th  Cong.,  2d  Sess.  23 
(1998)  (H.R.  Rep.  at  23).  Accordingly, 
the  proposed  implementing  regulations 
establish  a  series  of  discretionary 
supervisory  actions  indexed  to  the 
"undercapitalized"  and  lower  net  worth 
categories.  NCUA  has  the  discretion  to 
impose  these  restrictions  and 
requirements  to  further  the  purpose  of 
prompt  corrective  action.  Although 
comparable  to  FDIA  §  38,  these 
discretionary  supervisory  actions  are 
tailored  to  suit  the  distinctive 
characteristics  of  credit  unions. 

For  credit  imions  which  CUMAA 
defines  as  "new" — those  in  operation 
less  than  ten  years  and  which  have  $10 
million  or  less  in  assets — the  statute 
requires  NCUA  to  develop  an  alternative 
_  system  of  prompt  corrective  action  to 
apply  in  lieu  of  the  system  prescribed 
by  CUMAA  for  all  other  federally- 
insured  credit  unions.  §  1790d(b)(2)(A); 
see  U.S.  Dept.  of  Treasury,  Credit 
Unions  (Washington,  D.C.  1997)  at  79. 
The  alternative  system  of  PCA  must 
recognize  that  "new"  credit  unions 
initially  have  no  net  worth,  need 
reasonable  time  to  accumulate  net 
worth,  and  need  incentives  to  become 
"adequately  capitalized"  by  the  time 
they  are  no  longer  "new." 
§1790d(b)(2)(B).  Accordingly,  although 
it  follows  the  "net  worth  category" 
model,  the  system  of  PCA  for  new  credit 
unions  has  relaxed  net  worth  ratios, 
allows  regulatory  forbearance,  and  offers 
incentives  to  build  net  worth. 

CUMAA  requires  NCUA  to  formulate 
the  definition  of  a  "complex"  credit 
union  according  to  the  risk  level  of  its 
portfolio  of  assets  and  liabilities. 
§  1790d(d)(l).  "Well  capitalized"  and 
"adequately  capitalized"  credit  unions 
which  meet  that  definition  will  be 
subject  to  an  additional  "risk-based  net 
worth  requirement"  to  compensate  for 
"any  material  risks  against  which  the 
[statutory  net  worth  ratio  for 
"adequately  capitalized"]  may  not 
provide  adequate  protection." 
§  1790d(d)(2).  The  "risk-based  net  worth 
requirement"  for  "complex"  credit 
unions  will  be  the  subject  of  a  separate 
proposed  rule  to  be  issued  by  the  NCUA 
Board  in  late  1999. 

CUMAA  requires  NCUA  to  implement 
an  independent  appeal  process  by 
which  ^ected  credit  unions  and  certain 
officials  can  appeal  to  the  NCUA  Board 
decisions  by  NCUA  staff  to  impose 
discretionary  restrictions  or 
requirements.  §  1790d(k).  To  fulfill  this 
mandate,  the  proposed  rule  adds  a  new 
subpart  L  to  part  747  of  NCUA's 


regulations,  12  CFR  747.2001, 
establishing  procedures  for  issuance, 
review  and  enforcement  of  directives 
requiring  prompt  corrective  action. 
Subpart  L  generally  provides  a  right  of 
notice  of  the  decision  to  impose  a 
discretionary  restriction  or  requirement, 
and  an  opportimity  to  respond  to  the 
notice,  an  informal  hearing  if  requested 
in  certain  cases,  and  NCUA  Board 
review  of  the  decision. 

Although  not  required  by  CUMAA, 
the  proposed  rule  retains  in  substance 
certain  of  NCUA's  current  reserve  and 
dividend  pa3anent  requirements.  In 
subpart  C,  these  requirements  have  been 
modified  to  reflect  repeal  of  FCUA 
§  116, 12  U.S.C.  1762,  and  to  conform  to 
CUMAA's  earnings  retention 
requirement.  §1790d(e). 

Finally,  in  formulating  regulations  to 
implement  a  system  of  PCA  for  credit 
unions,  CUMAA  required  NCUA  to 
consult  with  the  Secretary  of  the 
Treasury,  the  Federal  banking  agencies, 
and  State  officials  having  jiuisdiction 
over  federally-insured,  State-chartered 
credit  unions.  CUMAA  §  301(c).  To  that 
end,  the  proposed  rule  is  a  product  of 
consiiltation  with  representatives  of  the 
Department  of  the  Treasury,  solicitation 
of  comments  from  the  Federal  banking 
agencies,  and  collaboration  with  a 
committee  of  representative  State  credit 
union  supervisors. 
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2.  Statutory  Timetable 

CUMAA  set  deadlines  for  NCUA  to 
issue  proposed  rules  and  final  rules  on 
PCA,  and  dates  for  those  rules  to  take 
effect.  Congress  directed  NCUA  to 
commence  rulemaking  by  issuing  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  addressing  only  the 
"risk-based  net  worth  requirement"  for 
"complex"  credit  unions,  no  later  than 
February  3, 1999.  CUMAA 
§  301(d)(2)(A).  To  hilfiU  that 
requirement,  NCUA  issued  an  ANPR 
soliciting  public  comment  not  only  on 
the  "risk-based  net  worth  requirement" 
for  "complex"  credit  unions,  but  also 
regarding  PCA  for  "new"  credit  unions 
and  the  contents,  criteria,  and  deadlines 
for  a  Net  Worth  Restoration  Plan.  63  FR 
57938  (October  29, 1998).  The  great 
majority  of  the  34  comments  NCUA 


received  by  the  January  27, 1999, 
deadline  addressed  the  risk-based  net 
worth  requirement  for  "complex"  credit 
imions,  which  is  not  the  subject  of  this 
rule. 

CUMAA  directs  NCUA  to  propose 
rules  for  PCA  (other  than  the  "risk- 
based  net  worth  requirement"  for 
"complex"  credit  unions)  no  later  than 
May  4, 1999,  and  to  adopt  final  rules  no 
later  than  February  7.  2000,  to  take 
effect  August  7,  2000.  CUMAA 
§  301(d)(1)  and  (e)(1).  While  no  date  is 
prescribed  for  a  proposed  rule  on  the 
"risk-based  net  worth  requirement"  for 
"complex"  credit  unions,  NCUA  is 
required  to  issue  the  final  no  later  than 
August  7,  2000,  to  take  effect  January  1, 
2001.  CUMAA  §  301(d)(2)(B)  and  (e)(2). 
NCUA  plans  to  issue  a  proposed  rule  on 
the  "risk-based  net  worth  requirement" 
for  "complex"  credit  unions  in  late 
1999. 

3.  Report  to  Congress 

CUMAA  requires  NCUA  to  report  to 
Congress  twice  in  the  rulemaking 
process  for  prompt  corrective  action — 
first  when  proposed  rules  are  published, 
and  again  when  final  rules  are  adopted 
(February  7,  2000).  CUMAA  §  301(f);  S. 
Rep.  at  19;  H.R.  Rep.  at  23.  The  report 
must  explain  how  NCUA's 
implementing  regulations  establish  a 
system  of  PCA  which  is  consistent  with 
the  cooperative  character  of  credit 
unions.  CUMAA  §  301(f)(1);  see 
§  1790d(b)(l)(B).  Further,  the  report 
must  identify  how  NCUA's 
implementing  regulations  differ  from 
FDIA  §  38  and  the  reasons  for  those 
differences.  CUMAA  §  301(fl(2).  NCUA 
expects  to  report  that  the  proposed  rule 
is  comparable  in  nearly  all  respects  to 
FDIA  §  38,  i.e.,  that  it  is  parallel  in 
substance  and  equivalent  in  rigor. 

4.  Notice  of  Proposed  Rulemaking 

Through  this  notice,  NCUA  invites 
public  comment  on  all  aspects  of  its 
proposed  rule.  Broad  public  input 
addressing  the  proposed  rule  wiU  assist 
the  NCUA  Boand  in  tailoring  a  system  of 
prompt  corrective  action  that  is 
workable,  fair  and  effective  in  light  of 
the  cooperative  character  of  credit 
unions.  See  S.  Rep.  at  14.  Although 


NCUA  lacks  discretion  to  modify  the 
substance  of  components  of  prompt 
corrective  action  prescribed  by  statute, 
the  proposed  rule  establishes  a 
comprehensive  array  of  discretionary 
restrictions  and  requirements  adapted, 
with  modifications,  from  FDIA  §  38. 
Comments  addressing  these  and  other 
non-statutory  components  of  the 
proposed  rule — such  as  the  contents  and 
criteria  for  approval  of  a  net  worth 
restoration  plan,  and  the  alternative 
system  of  PCA  for  new  credit  unions- 
will  be  most  helpful. 

B.  Framework  of  Proposed  Rule 

The  proposed  rule  consists  of  four 
parts.  Subpart  A  is  the  system  of  PCA 
for  all  federally-insured  credit  unions 
except  those  which  meet  the  statutory 
definition  of  "new."  Subpart  B  is  the 
alternative  system  of  PCA  which  the 
statute  required  NCUA  to  develop 
exclusively  for  "new"  credit  imions.  For 
ease  of  access,  in  subparts  A  and  B,  all 
of  the  supervisory  actions  which  apply 
to  a  credit  luiion  in  a  particular  net 
worth  category  are  combined  in  a  single 
section  devoted  exclusively  to  that 
category.  The  supervisory  actions  and 
corresponding  net  worth  categories  are 
depicted  in  Appendices  A  and  B  to  the 
preamble  of  this  rule.  Subpart  C  restates 
certain  reserve,  dividend  payment  and 
other  requirements,  modified  to 
facilitate  the  earnings  retention 
requirement  in  subparts  A  and  B. 
Finally,  subpart  L  of  part  747  provides 
for  notice,  review  and  enforcement  of 
certain  supervisory  actions  imposed 
imder  subparts  A  and  B. 

1.  Net  Worth  Classification 

Statutory  net  worth  categories. 
Section  702.101(a)  sets  forth  the  five  net 
worth  categories  which  CUMAA 
establishes  for  all  federally-insured 
credit  imions,  other  than  those  which 
are  "new,"  and  the  corresponding  net 
worth  ratio  of  each.  §  1790d(c).  The 
range  of  net  worth  ratios  for  each  net 
worth  category  (assuming  no  risk-based 
net  worth  requirement)  and  the 
percentage  and  number  of  federally- 
insured  credit  unions  that  fall  within 
each  category  as  of  December  1998,  are 
depicted  as  follows: 


Net  wortti  category 


"Well  Capitalized" 

"Adequately  Capitalized"  „ 

"Undercapitalized"  

"Significantly  Undercapitalized" 
"Crrticalty  Undercapitalized"  ...., 


Net  worth  ratio 


7%oral)ove  . 
6%  to  6.99%  . 
4%  to  5.99%  . 
2%  to  3.99%  . 
Less  than  2% 


Percent  of  all 
FICUs 


94.03 
2.80 
2.06 
0.59 
0.51 


Number  of  all 
FICUs 


10.339 

306 

227 

65 

56 
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Adjustment  of  Net  Worth  Category. 
Part  702  incorporates  the  two  statutory 
criteria  for  requiring  a  downward 
adjustment  of  a  credit  union's  original 
net  worth  category  to  a  lower  one.* 
§§  702.101(a)(4)(B)  and  (a)(l)-{2).  First, 
a  credit  union  classified  as 
"undercapitalized,"  and  which  has  a  net 
worth  ratio  of  less  than  5%,  must  be 
downgraded  to  "significantly 
imdercapitalized"  if  it  fails  to  timely  file 
or  implement  a  Net  Worth  Restoration 
Plan.5  §  1790d(c)(l)(D){ii).  See  also 
§  702.109(g).  Second,  credit  unions 
otherwise  categorized  as  either  "well 
capitalize(^'  or  "adequately 
capitalized,"  and  which  meet  the 


definition  of  "complex,"  will  be  subject 
to  a  risk-based  net  worth  requirement. 
§  1790d(c)(l)(A)(ii)  and  (c)(l)(B)(2). 
Credit  unions  which  do  not  meet  the 
risk-based  requirement  in  either 
category  are  required  to  be  reclassified 
"undercapitalized."  §  1790d(c)(l)(C)(ii). 

Reclassification  of  Net  Worth 
Category.  Apart  from  statutory 
adjustment,  CUMAA  authorizes 
reclassification  of  a  credit  union  on 
safety  and  soundness  groimds, 
consistent  with  FDIA  §  38(g). 
§  1790d(h).  The  proposed  rule  thus 
provides  that  the  NCUA  Board  may 
reclassify  to  the  next  lower  net  worth 
category  a  credit  union  originally 
classified  above  "significantly 


imdercapitalized"  if  that  credit  union  is 
either  in  an  unsafe  or  unsound 
condition  or  has  failed  to  correct  an 
unsafe  or  unsoimd  practice. 
§§  702.101(b)  and  702.202(d).  The 
authority  to  make  a  final  decision  to 
reclassify  on  these  groimds  caimot  be 
delegated,  §  1790d(h)(2),  and  when 
exercised,  requires  notice  to  the  credit 
union  and  an  opportimity  to  respond' 
and  to  request  an  informal  hearing. 
§747.2003. 

The  statutory  criteria  for  mandatory 
adjustment  of  a  net  worth  category  and 
for  discretionary  reclassification  on 
safety  and  soimdness  grounds  imder 
part  702  are  simunarized  as  follows: 


Original  category 


Additional  criterion 


Grounds  to  reclassify  or  adjust 
category 


Adjusted  or  reclassified  to 


"Well  Capitalized" , 

"Adequately  Capitalized" 

"Undercapitalized*'  

"Well  Capitalized"  or  "Adequately 
Capitalized". 

"Undercapitalized"  or  "significantly 
undercapitalized". 

"Weil  Capitalized"  or  "Adequately 
Capitalized"  new  credit  union. 
Moderately  Capitalized"  or  "Mar- 
ginally Capitalized"  new  credit 
union. 


Must  be  "complex". 

Must  be  "complex"  ..; 

Net  worth  ratio  less  than  5% 

None  

None  

must  be  "new" 

Must  be  "new" 


Fails  to  meet  risk-based  net  worth 

Requirement. 
Fails  to  timely  file  or  implement 

Net  Worth  Restoration  Plan. 


Adjusted  to  "Undercapitalized". 
"Significantiy  Undercapitalized". 


next 


Unsafe  or  unsound  .. 
condition  or  practice 


Discretion   to   reclassify  to 

lower  category. 
Discretion  to  treat  as  if  in 

lower  category. 
Discretion   to   reclassify  to 

lower  category. 
Discretion  to  treat  as  if  in  next 

lower  category. 


next 


next 


Notice  and  effective  date  of  net  worth 
classification.  Section  1790d  is  silent 
about  how  and  when  a  credit  union  has 
notice  of  its  net  worth  ratio  and 
corresponding  classification.  Part  702 
generally  deems  a  credit  imion  to  have 
notice  of  its  net  worth  ratio  and  to  have 
become  classified  within  the 
corresponding  net  worth  category  on  a 
quarterly  basis,  coinciding  with  the  end 
of  the  credit  union's  quarterly  dividend 
period  or  every  monthly  dividend 
period,  as  the  case  may  be.  §  702.3(b)(1). 
This  imposes  no  additional  burden  on 
credit  unions  because  the  net  worth 
ratio  is  derived  from  their  financial 
statements,  which  federally-  and  State- 
chartered  credit  unions  already  prepare 
monthly.^  See  Standard  By-Law  Art. 
Vni,  §  5(d).  Once  a  credit  union  has 
notice  that  a  change  in  its  net  worth 
places  it  in  a  lower  net  worth  category, 
the  credit  union  must  notify  NCUA  in 
writing  within  15  days.  §  702.3(c).  A 


*  Apart  from  adjustments  to  net  worth  category 
classification,  the  proposed  rule  gives  NCUA  the 
authority  to  adjust  a  credit  union's  net  worth  net 
worth  ratio  to  reflect  the  impact  of  certain 
accounting  adjustments.  §  702.3(d). 

'  5%  falls  mid-way  between  the  4%  floor  of  the 
"undercapitalized"  category  and  its  5.99%  ceiling. 
See  $702. 101(a)(3).  An  "undercapitalized"  credit 


credit  imion  may  rely  on  NCUA  or  the 
appropriate  State  official  for  notice  of  its 
net  worth  category  only  when  it  is  given 
in  an  examination  report,  notice  of 
reclassification  on  safety  and  soundness 
grounds,  or  notice  of  adjustment  to  its 
net  worth  ratio  to  reflect  an  accounting 
adjustment.  §§  702.3(b)(2)-(3), 
747.2003(a)(l)(ii). 

2.  Prompt  Corrective  Action  by  Net 
Worth  Category 

The  following  is  a  summwy  of  the 
mandatory  and  discretionary 
supervisory  actions  that  apply  imder 
part  702  to  each  statutory  net  worth 
category.  These  are  also  depicted  in 
Appendix  A  and  B  to  the  preamble  of 
this  rule.  Each  supervisory  action  is 
explained  in  greater  detail  beginning  in 
subsequent  sections: 

"Well  Capitalized".  A  credit  imion 
classified  "well  capitalized"  under  part 


union  having  a  new  worth  ratio  of  between  5%  and 
5.99%  is  not  subject  to  a  downward  adjustment  for 
bilure  to  timely  file  or  implement  at  New  Worth 
Restoration  Plan,  although  it  would  be  subject  to 
other  means  of  enforcement. 

*  Federal  depository  institutions  rely  on  quarterly 
Call  Reports  to  determine  the  "leverage  ratio"  (the 
equivalent  of  a  net  worth  ratio)  on  a  quarterly  basis. 


702  is  subject  to  no  prompt  corrective 
action. 

"Adequately  Capitalized".  A  credit 
union  classified  "adequately 
capitalized"  must  comply  with  a  single 
mandatory  supervisory  action — an 
"earnings  retention  requirement"  under 
which  the  credit  union  transfers  to  its 
regular  reserve  an  amount  of  earnings 
equal  to  a  proportion  of  the  credit 
union's  total  assets.  §  702.104.  It  is  not 
subject  to  any  discretionary  supervisory 
actions. 

"Undercapitalized".  A  credit  union 
classified  "undercapitalized"  must 
comply  with  four  mandatory 
supervisory  actions — 
*    •  Transfer  of  earnings  to  its  regular 
reserve  an  amount  of  earnings  equal  to 
no  less  than  4/lOths  percent  of  the 
credit  union's  average  total  assets; 

•  Restrict  total  assets  to  the  average  of 
the  credit  union's  assets  over  the 
preceding  12  calendar  months  (unless 


Part  702  does  not  rely  on  Call  Reports  to  determine 
credit  union's  net  worth  because  only  credit  unions 
having  $50  million  or  more  in  assets  file  them 
quarterly,  12  CFR  741.6(a);  other  credit  unions  file 
Call  Reports  semi-annually. 
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an  approved  Net  Worth  Restoration  Plan 
provides  for  increasing  assets); 

•  Submit  and  implement  a  Net  Worth 
Restoration  Plan;  and 

•  Restrict  the  making  of  member 
business  loans  (imless  primarily  in  the 
business  of  making  such  loans. 

§  702.105(a).  An  "undercapitalized" 
credit  imion  also  is  subject  to  one  or 
more  of  the  following  discretionary 
supervisory  actions  which  NCUA  is 
authorized  to  impose  to  further  the 
purpose  of  part  702:  Prior  approval  by 
NCUA  for  acqwsitions,  branching,  new 
lines  of  business. 

•  Restrict  CUSO  transactions  and 
ownership. 

•  Restrict  dividends  paid  on  shares. 

•  Prohibit  asset  growth  or  reduce  it 
(below  the  preceding  year's  average. 

•  Alter,  terminate  or  reduce  any 
activity. 

•  Prohibit  nonmember  deposits. 

•  Other  actions  no  more  severe  than 
the  preceding  discretionary  actions. 

•  Order  new  election  of  board  of 
directors. 

•  Dismiss  directors  or  senior 
executive  officers. 

•  Require  emplojnment  of  qualified 
senior  executive  officers. 

§  702.105(b). 

"Significantiy  Undercapitalized". 
Credit  unions  classified  "significantly 
undercapitalized"  are  subject  to  all  of 
the  same  mandatory  and  discretionary 
supervisory  actions  as  an 
"imdercapitalized"  credit  union,  except 
for  the  "no  more  severe"  limitation  on 
"other  actions"  taken  in  addition  to 
those  enumerated  for  that  category. 
§  702.106(a)-{b).  A  "significantiy 
imdercapitalized"  credit  union  also  is 
subject  to  the  following  additional 
discretionary  supervisory  actions: 

•  Restrict  senior  executive  officers' 
compensation  and  bonus. 

•  Require  merger  with  another 
financial  institution  if  grounds  exist  for 
conservatorship  or  liquidation. 

§  702.106(b)(7)  and  (9). 

Apart  firom  these  mandatory  and 
discretionary  supervisory  actions,  the 
NCUA  Board  may  place  a  "significantiy 
imdercapitalized"  credit  union  into 
conservatorship  or  liquidation  if  it  "has 
no  reasonable  prospect  of  becoming 
'adequately  capitalized'." 
§  702.1Q6(c);  12  U.S.C.  1786(h)(1)(f), 
1787(a)(3)(A)(i). 

"Critically  Undercapitalized".  A 
credit  union  classified  "critically 
imdercapitalized"  is  subject  to  all  of  the 
same  mandatory  and  discretionary 
supervisory  actions  as  a  "significantiy 
undercapitalized"  credit  union. 
§  702.107(a)-{b).  A  "critically 
undercapitalized"  credit  union  also  is 
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subject  to  the  following  additional 
discretionary  supervisory  actions: 

•  Restrict  payments  on  uninsured 
secondary  capital. 

•  Require  NCUA  prior  approval  for 
certain  actions. 

§702.107(b)(9)-(10). 

Apart  £rom  these  mandatory  and 
discretionary  supervisory  actions,  the 
NCUA  Board  must  place  a  "critically 
undercapitalized"  credit  union  into 
conservatorship  or  liquidation  within  90 
days,  unless  the  NCUA  Board 
determines  that  other  corrective  action 
in  lieu  of  conservatorship  or  liquidation 
would  better  achieve  the  purposes  of 
prompt  corrective  action. 
§  702.107(cKl).  That  detenninatidn 
expires  at  the  end  of  a  period  of  no  more 
tiian  180  days,  §  702.107(c)(1)(C),  and  if 
not  affirmed  within  that  period,  the 
credit  union  must  be  conserved  or 
liquidated.  §  702.107(c)(2).  Even  if  that 
determination  is  renewed  for  another 
period  of  up  to  180  days,  the  NCUA 
Board  must  conserve  or  liquidate  a 
"critically  undercapitalizwi"  credit 
union  which  remains  in  that  category  on 
average  for  a  full  calendar  quarter 
following  a  period  of  18  months  fitnn 
the  date  it  initially  became  "critically 
undwcapitalized,  §  702.107{cM3)(i), 
unless  certain  statutory  requirements  for 
an  exception  are  met.  §  702.07(c)(3)(ii). 

3.  Proposed  Rule  Provisions  Applicable 
to  All  Credit  Unions 

The  following  provisions  of  part  702 
form  the  fiamework  of  prompt 
corrective  action  under  both  subparts  A 
and  B,  and  apply  to  all  net  worth 
categories: 

Definitions.  Section  702.2  adopts  the 
statutory  definitions  set  forth  in 
§  1790d(o),  with  four  additions.  First, 
tile  term  "appropriate  State  official"  is 
defined  so  as  to  abbreviate  references 
throughout  part  702.  §  702.2(a).  Second, 
the  definition  of  "Credit  Union  Service 
Organization"  (CUSO)  is  expanded 
beyond  the  existing  definition,  12  C.F.R. 
712.3(a),  which  is  limited  to  federally- 
chartered  credit  unions.  §  702.2(c).  This 
will  ensure  that  CUSOs  of  federally- 
insured  State-chartered  credit  unions 
are  within  the  scope  of  discretionary 
restrictions  on  CUSO  transactions  and 
ownership.  E.g.,  §  702.105(b)(2).  Third, 
the  terms  "credit  union"  and  "shares" 
are  defined  to  ensure  that  part  702 
encompasses  State-chartered  credit 
unions  and  analogous  terms  for  shares 
under  applicable  State  law.  §  702.2(b) 
and  (h).  Finally,  the  term  "total  assets' 
is  defined  as  the  average  of  total  assets 
reported  by  a  credit  union  on  its  most 
recent  four  quarterly  Call  Reports,  or  for 
semiannual  filers,  on  its  two  most  recent 
semi-annual  Call  Reports.  §  702.2(1). 


The  statutory  definition  of  "net 
worth" — "retained  earnings  balance  of 
the  credit  union,  as  determined  under 
generally  accepted  accounting 
principles  [GAAP]" — ^wiU  in  some  cases 
distort  the  "net  worth  ratio"  as  a  true 
measure  of  actual  capital  strength. 
§  702.2(e);  §  1790d(o)(2)(A).  The  GAAP 
definition  of  "retained  earnings"  does 
not  include  items  of  "other 
comprehensive  income"  such  as 
unrealized  gains  or  losses  on  available- 
for-sale  (AFS)  securities  (Call  Report 
accoimt  945). 7  As  a  result,  when  the  fair 
value  of  AFS  securities  falls,  that 
reduction  is  not  reflected  in  net  worth, 
artfficially  overstating  the  credit  union's 
"net  wortii  ratio"  and  possibly 
forestalling  appropriate  prompt 
corrective  action. « In  response  to  this 
dilemma,  the  proposed  rule  authorizes 
the  NCUA  Board  to  adjust  a  credit 
union's  net  worth  ratio  to  reflect 
accounting  adjustments  such  as  gains 
and  losses  in  the  fair  value  of  AFS 
securities.  §  702.203(d). 

Consultation  With  State  Officials.  Part 
702  tracks  the  statutory  requirement  that 
NCUA  consult  with  the  appropriate 
State  credit  union  official  when  taking 
prompt  corrective  action  against  a 
federally-insured  State-chartered  credit 
union  (HSCU).  §  1790d(l).  Before 
placing  a  FISCU  into  conservatorship  or 
liquidation  to  facilitate  prompt 
corrective  action,  NCUA  must  consult 
with  the  appropriate  State  official, 
provide  reasons  for  the  proposed  action, 
give  the  official  an  opportunity  to 
respond,  and  allow  the  official  to  place 
the  FISCU  into  conservatorship  or 
liquidation.  §  702.108(a).  If  the  State 
official  does  not  concur  in  the 
conservatorship  or-liquidation  decision, 
the  NCUA  Board  cannot  proceed  unless 
it  makes  certain  findings  of  risk  of  loss 
to  tiie  NCUSIF.  §  702.108(a)(3);  see  also 
12  U.S.C.  1786(h)(2)(C).  1787(b). 


'  Under  GAAP,  "retained  earnings"  consists  of 
undivided  earnings,  statutory  reserves,  and  other 
appropriations  as  defined  by  management  or 
regulatory  authorities.  AlCPA.  Audit  &■  Accounting 
Guide:  Audits  of  Credit  l/nions  at  §11.01  (1998). 

*  For  example,  assume  a  credit  union  has  retained 
earnings  under  GAAP  of  S6500  and  total  assets  of 
SIOO.OOO;  it  would  have  a  net  worth  ratio  of  6.5% 
and  would  be  classified  "adequately  capitalized." 
Assume  that  during  the  next  quarter,  the  credit 
union  experiences  an  S8,000  decrease  in  the  fair 
value  of  its  available-for-sale  (AFS)  securities.  This 
unrealized  loss  would  be  reflected  in  total  assets 
(the  denominator  of  the  net  worth  ratio),  reducing 
them  to  S92,000.  However,  under  the  statutory 
definition  of  "net  worth,"  the  unrealized  loss  would 
not  be  reflected  at  all  in  retained  earnings  (the 
numerator  of  the  net  worth  ratio),  and  would  still 
be  $6500.  As  result,  the  credit  union  would  have 
a  net  worth  ratio  of  7.06%  and  be  classified  "well 
capitalized"  despite  having  sustained  a  decline  in 
the  feir  value  of  its  AFS  securities.  Conversely,  an 
understated  net  worth  ratio  results  when  the  credit 
union  experiences  an  unrealized  gain  in  the  £ur 
value  of  its  AFS  securities. 
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To  satisfy  the  requirement  that  NCUA 
"consult  and  seek  to  work  cooperatively 
with  State  officials"  when 
implementing  prompt  corrective  action, 
§1790d{I)(l),  part  702  generally 
provides  throughout  for  participation  by 
the  appropriate  State  official  in 
decisions  about  a  FISCU  on  which 
prompt  corrective  action  is  predicated. 
Specifically,  part  702  provides  that 
NCUA  "shall  notify  the  appropriate 
State  official  before  taking  any 
discretionary  action"  concerning  a 
FISCU  and  "shall  allow  the  appropriate 
State  official  to  take  the  proposed  action 
independently  or  jointly  with  NCUA." 
§  702.108(c).  When  evaluating  a  FISCU's 
Net  Worth  Restoration  Plan,  NCUA 
must  consult  with  State  officials. 
§  702.109(d)(2).  To  facilitate 
consultation,  a  FISCU  which  submits  a 
Net  Worth  Restoration  Plan  to  NCUA 
must  submit  a  duplicate  to  the 
appropriate  State  official. 
§  702.109(a)(1).  When  a  FISCU,  or  an 
official  who  it  has  been  ordered  to 
dismiss,  seeks  review  of  a  decision  to 
impose  a  discretionary  supervisory 
action,  the  appropriate  State  official 
must  be  served  with  a  copy  t>f  all 
notices  and  decisions  issued  by  NCUA, 
and  responses  and  requests  filed  by  the 
FISCU  or  its  official.  §  747.2001(b). 

C  Mandatory  and  Discretionary 
Supervisory  Actions 

1 .  Mandatory  Actions  Prescribed  by 
Statute 

Under  the  proposed  rule,  each  of  the 
following  mandatory  supervisory 
actions  is  a  self-executing  legal 
obligation  of  a  credit  imion  once  it  is 
classified  within  a  net  worth  category 
requires  that  action.  The  legal  obligation 
is  not  triggered  by  notification  from 
NCUA. 

Earnings  transfer  to  regular  reserve. 
The  proposed  rule  adopts  the 
mandatory  "earnings  retention 
requirement"  imder  which  credit 
unions  classified  "adequately 
capitalized"  or  lower  must  "annually 
set  aside  as  net  worth  an  amount  equal 
to  not  less  than  0.4%  of  its  total  assets." 
§  1790d(e)(l).  However,  CUMAA  does 
not  answer  how  or  when  a  credit 
union's  total  assets  should  be  measiued 
for  this  purpose,  or  where  the  earnings 
set  aside  should  be  held.  To  measure 
"total  assets,"  part  702  uses  the  average 
of  the  credit  luiion's  total  assets  as  set 
forth  in  its  most  recent  four  quarterly 
Call  Reports  or  most  recent  two  semi- 
annual Call  Reports,  as  the  case  may  be. 
§  702. 2(i).  Measuring  total  assets  on  a 
single  day,  such  as  the  last  day  the  prior 
quarter  or  prior  year,  would  not  take 
into  account  seasonal  fluctuations  in 


asset  size.  The  rule  also  directs  that  the 
resulting  amount  of  earnings  to  be  set 
aside  over  the  ensuing  year  is  to  be 
transferred  in  installments  to  the  credit 
union's  regular  reserve.  A  credit  luiion 
having  a  monthly  dividend  period  for 
regular  shares  must  make  monthly 
transfers  of  at  least  8.334%,  or  l/12th  , 
of  the  annual  siun.  §  702.104(a)(1).  A 
credit  union  having  a  quarterly  or  less 
frequent  dividend  period  for  regular 
shares  must  make  a  quarterly  transfer  of 
at  least  25%,  or  V4  of  the  annual  sum. 
§  702.104(a)(2). 

Part  702  also  amplifies  the  terms  of 
the  statutory  exception  to  the  0.4% 
minimum  set  aside.  §  1790d(e)(2).  First, 
the  NCUA  Board  interprets  the  phrase 
"by  order"  to  indicate  that  exceptions  to 
0.4%  statutory  minimum  are  to  be 
granted  on  a  case-by-case  basis. 
§  702.104(b).  Second,  the  proposed  rule 
implements  the  mandate  to 
"periodically  review  any  order" 
decreasing  the  0.4%  statutory  minimum 
by  requiring  "review  and  revocation  no 
less  frequentiy  than  quarterly,"  to 
coincide  with  the  dividend  period  for 
regidar  shares  which  is  common  among 
credit  unions.  Id. 

Net  Worth  Restoration  Plan.  The 
requirement  to  implement  a  Net  Worth 
Restoration  Plan  (NWRP)  emerges  as  the 
hallmark  of  prompt  corrective  action.  To 
restore  a  credit  union's  net  worth  to  the 
"adequately  capitalized"  level,  CUMAA 
provides  that  credit  unions  classified 
"undercapitalized"  or  lower  must 
timely  submit  to  the  NCUA  Board  and 
implement  a  NWRP.  §  1790d{f)(l).  The 
statute  requires  NCUA  to  establish 
"reasonable"  deadlines  for  submission 
of  NWRPs;  set  "expeditious"  deadlines 
for  NCUA  to  act  on  them;  allow  credit 
unions  which  fail  to  timely  submit  an 
NWRP  a  further  opportunity  to  do  so; 
and  allow  a  credit  union  whose  NWRP 
is  not  approved  an  opportunity  to 
submit  a  revised  NWRP.  §  1790d(f)(3)- 
(4).  Further,  credit  unions  having  less 
than  $10  million  in  assets  are  entitied  to 
receive  assistance  in  preparing  an 
NWRP.  §1790d(f)(2). 

To  fulfill  this  mandate,  the  proposed 
rule  sets  a  45-day  period  for  submitting 
an  NWRP,  and  if  that  deadline  is  not 
met,  allows  an  additional  15  days  to 
submit  an  NWRP.  §  702.109(a)(1).  The 
NCUA  Board  is  required  to  act  on  an 
initial  NWRP  within  60  days,  and  to 
provide  reasons  in  the  event  of 
disapproval.  §  702.109(e)(1).  When  an 
initial  NWRP  is  not  approved,  the  credit 
union  is  given  30  days  to  file  a  revised 
NWRP,  on  which  the  NCUA  Board  is 
required  to  act  within  30  days  of  receipt. 
§  702.109(f).  The  periods  for  submission 
and  review  of  an  initial  NWRP  parallel 
those  which  FDIA  §  38(e)(2)(D)(ii)  sets 


for  "capital  restoration  plans" — ^the 
federally-insured  depository 
institutions'  analog  to  an  NWRP — and 
are  consistent  with  comments  on  the 
topic  received  in  response  to  the  ANPR. 
The  NCUA  Board  has  declined  to  set  a 
deadline  by  which  a  credit  union  having 
less  than  $10  million  in  assets  must 
request  assistance  in  preparing  an 
NWRP;  imder  the  proposed  rule,  NCUA 
will  provide  assistance  simply  "upon 
timely  request."  §  702.109(b). 

CUMAA  is  silent  as  to  the  contents  of 
an  NWRP,  and  sets  just  a  single 
standard  for  approving  one. 
§  1790d(f)(5).  As  conunents  received  in 
response  to  the  ANPR  suggested,  the 
NCUAfioard  has  examined  the  contents 
and  criteria  that  FDLA  §  38  prescribes  for 
a  "capital  restoration  plan."  With 
certain  additions  and  adjustments  to 
distinguish  between  credit  unions  and 
other  depository  institutions,  the  NCUA 
Board  proposes  to  require  for  an  NWRP 
much  of  the  content  information  that 
FDIA  §  38(e)(2)(B)  demands  of  a  "capital 
restoration  plan."  Accordingly,  section 
702.109(c)  requires  a  proposed  NWRP  to 
specify — 

'  •  The  steps  the  credit  union  will  take 
to  become  "adequately  capitalized"; 

•  A  specific  timetable  for  increasing 
net  worth  during  each  year  in  which  tihe 
NWRP  will  be  in  effect; 

•  How  the  credit  union  will  comply 
with  the  mandatory  and  discretionary 
restrictions  or  requirements  imposed  on 
it  under  this  part; 

•  The  types  and  levels  of  activities  in 
which  the  credit  imion  will  engage; 

•  The  amount  of  earnings  the  credit 
imion  will  transfer  to  its  regidar  reserve 
accoimt  pursuant  to  the  earnings 
retention  requirement  in  section 
702.104;  and 

•  In  the  case  of  a  plan  submitted  by 
a  credit  union  which  has  been 
reclassified  imder  §  702.101(b)  on  safety 
and  soundness  grounds,  the  steps  the 
credit  union  will  take  to  correct  the 
unsafe  or  unsound  practice(s)  or 
condition(s). 

§  702.109(c)(1)  (i)-(vi). 

Finally,  an  NWRP  must  be 
accompanied  by  pro-forma  financial 
statements  covering  the  next  two  years, 
and  financial  data  submitted  in 
connection  with  an  NWRP  must 
generally  conform  to  GAAP.  §  702.109 
(c)(2)  and  (c)(4). 

Similarly,  to  supplement  the  single 
statutory  criterion  for  approval  of  a 
NWRP— that  it  be  "based  on  realistic 
assumptions"  and  be  "likely  to  succeed 
in  restoring  *  *  *  net  worth" — ^the 
NCUA  Board  proposes  to  adopt  as 
appropriate  for  approving  an  NWRP  the 
additional  criteria  which  FDLA 
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§  38(e)(2)(c)  establishes  for  accepting  a 
"capital  restoration  plan,"  with 
sigilificant  modifications  addressed 
below.  To  be  approved,  section 
702.109(d)  requires  an  NWRP  to— 

•  Be  based  on  realistic  assumptions 
and  likely  to  succeed  in  restoring  net 
worth; 

•  Comply  with  content  requirements 
in  section  702.109(c); 

•  Not  unreasonably  increase  the 
credit  union's  exposure  to  risk 
(including  credit  risk,  interest-rate  risk, 
and  other  types  of  risk);  and  be 
supported  by  appropriate  assurances 
bam  the  credit  union  that  it  will  comply 
with  the  plan  until  it  has  remained 
"adequately  capitalized"  for  four  (4) 
consecutive  calendar  quarters. 

Whereas  a  "capital  restoration  plan" 
cannot  "appreciably  increase"  risk 
exposure,  an  NWRP  must  "not 
unreasonably  increase  the  credit  union's 
exposiue  to  risk."  (emphasis  added.) 
Compare  FDIA  §  38(e)(2)(C)(I)(III)  with 
§  702.109(d)(3).  This  permits  a  credit 
union  with  litUe  or  no  risk  exposure  to 
incxu  reasonable  exposure  to  improve 
net  worth.  Approvial  of  a  "coital  plan" 
requires  a  financial  "guarantee"  of 
compliance  imtil  "the  institution 
becomes  adequately  capitalized  on 
average  during  each  of  4  consecutive 
calendar  quarters,"  and  "appropriate 
assurances"  of  performance.  FDIA 
§  38(eK2)(c)(ii).  Section  702.109(d)(4) 
combines  and  condenses  this  pair  of 
requirements  into  a  single,  criterion 
appropriate  for  credit  imions — requiring 
"appropriate  assurances"  of  compliance 
with  the  NWRP  imtil  the  credit  imion 
"has  remained  'adequately  capitalized' 
for  four  (4)  consecutive  calendar 
quarters"  on  anabsolute  basis  rather 
than  just  on  average.  The  NCUA  Board 
may  delegate  to  its  Regional  Directors 
the  authority  to  evaluate  an  NWRP 
according  to  the  proposed  criteria. 

Restriction  on  increase  in  assets.  Part 
702  adopts  CUMAA's  limitation  on 
increasing  assets,  which  provides  that  a 
credit  union  classified 
"imdercapitalized"  or  lower  shall  "not 
generally  permit  its  average  total  assets 
to  increase"  unless  doing  so  is 
consistent  with  the  credit  union's 
approved  NWRP  and  the  credit  union 
increases  assets  and  net  worth  at  the 
rate  the  Plan  prescribes.  §  1790d(g)(l); 
§  702.105(a)(3).  However,  the  statiite 
does  not  specify  the  period  over  which 
"average  total  assets"  should  be 
calculated  for  purposes  of  limiting  asset 
growth.  Therefore,  to  avoid  seasonal 
fluctuations  in  asset  size,  section 
702.105(a)(3)  relies  on  the  definition  of 
total  assets  in  section  702. 2(i). 

In  many  cases,  at  the  time  a  credit 
union  becomes  subject  to  the  limit  on 


increasing  assets,  its  total  assets  already 
will  exceed  the  average  for  the 
preceding  twelve  months,  raising  the 
question  whether  it  should  be  required 
to  reduce  assets  to  that  level.  Section 
702.105(b)(4)  gives  die  NCUA  Board 
discretionary  authority  to  prohibit  a 
credit  union  classified 
"imdercapitalized"  or  lower  from 
increasing  its  total  assets  or  an 
individual  category  of  assets  beyond  an 
absolute  level,  or  even  to  require  the 
credit  union  to  reduce  total  assets  or  a 
category  of  assets.  Due  to  the  availability 
of  this  complementary  restriction,  the 
NCUA  Board  declines  to  interpret  the 
statutory  asset  limitation  as  requiring  a 
reduction  in  assets  to  the  level  of 
average  total  assets  over  the  preceding 
12  months. 

Restriction  on  increase  in  member 
business  loans.  CUMAA  prohibits  credit 
unions  classified  "undercapitalized"  or 
lower  from  "mak[ing]  any  increase  in 
the  total  amoimt  of  member  business 
loans  *  *  *  outstanding  at  that  credit 
union  at  any  one  time  *  *  *" 
1790d(g)(2).  This  imposes  a  freeze  on 
member  business  lending,  rather  than 
confining  it  to  an  average.  Part  702 
incorporates  within  this  restriction  the 
exemptions  Title  n  of  CUMAA 
prescribes  for  "a  credit  imion  chartered 
for  the  purpose  of  making,  or  that  has 
a  history  of  primarily  making,  member 
business  loans  to  its  members,"  or 
which  is  designated  low  income,  or 
which  participates  in  the  Community 
Development  Financial  Institutions 
program.  12  U.S.C.  1757a(b).  Applying 
these  exemptions  to  the  proposed  rule's 
member  business  loan  restriction  will 
ensure  that  prompt  corrective  action 
does  not  defeat  the  net  worth  restoration 
efforts  of  credit  imions  which  rely 
heavily  on  member  business  lending. 

Part  702 's  member  business  loan 
restriction  is  imposed 
"[nlotwithstanding"  the  Tide  n 
maximum  on  member  business  loans — 
1.75  times  net  worth  for  less  than  "well 
capitalized"  credit  unions;  12.25%  of 
assets  for  those  which  are  "well 
capitalized"  (but  not  "ccnnplex").  12 
U.S.C.  1757a(a)(l).  This  makes  it  clear 
that  the  part  702  restriction  is 
overriding.  Thus,  a  credit  union  cannot 
claim  to  be  entitled  to  increase  member 
business  loans  to  the  Title  n  maximum 
before  the  part  702  restriction  can  take 
effect. 

Conservatorship  and  Liquidation. 
CUMAA  prescribes  criteria  for  allowing 
and  for  mandating  conservatorship  and 
liquidation  of  a  credit  union  classified 
"significantly  undercapitalized"  or 
"critically  undercapitalized,"  §  1790d(i) 
(l)-(2),  and  amends  the  FCUA 
accordingly.  CUMAA  §  301(b).  Section 


702.106(b)  faithfully  reflects  the 
statutory  authority  to  place  a 
"significanUy  undwcapitalized"  credit 
union  into  conservatorship  or 
liquidation  to  facilitate  prompt 
corrective  action  upon  finding  that  the 
credit  union  "has  no  reasonable 
prospect  of  becoming  adequately 
capitalized."  12  U.S.C.  1786(h)(1)(F), 
1787(a)(3)(A)(i). 

In  the  case  of  a  "critically 
undercapitalized"  credit  union, 
regardless  of  its  prospect  of  becoming 
"adequately  capitalized,"  the  NCUA 
Board  must — 

not  later  than  90  days  after  the  date  on  which 
an  insured  credit  union  becomes  critically 
undercapitalized — 

(A)  appoint  a  conservator  or  liquidating  agent 
for  the  credit  union;  or  (B)  take  such 
other  action  as  the  Board  detennines 
would  better  achieve  the  purpose  of 
l§  1790d],  after  documenting  why  the 
action  would  better  achieve  that 
purpose. 

§  1790d(i)(l).  Section  702.107(c)  restates  this 

mandate. 

The  statute  provides  that  the 
tletermination  to  take  other  corrective 
action  shall  "cease  to  be  effective  not 
later  than  the  end  of  the  180-day  period 
beginning  on  the  date  on  which  the 
determination  is  made,"  and  the  credit 
union  shall  be  placed  into 
conservatorship  or  liquidation  "unless 
the  Board  makes  a  new  determination 
*  *  *  before  the  end  of  the  effective 
pwiod  of  the  prior  determination"  that 
continuing  odier  corrective  action  will 
further  the  purpose  of  §  1790d. 
§  1790d(d)(2).  Section  702.107(c)(2) 
implements  this  procedure  for  renewing 
other  corrective  action  in  Ueu  of 
conservatorship  and  liquidation.  The 
NCUA  Board  interprets  the 
"documenting"  prerequisite  for  initially 
taking  other  corrective  action  as  setting 
a  standard  for  renewing  that 
determination. 

Regardless  whether  other  corrective 
action  restores  net  worth,  the  NCUA 
Board  is  required  by  statute  to  place  the 
credit  union  into  liquidation  "if  [it]  is 
critically  undercapitalized  on  average 
during  die  calendar  quarter  beginning 
18  months  after  the  date  on  which  the 
credit  union  became  critically 
undercapitalized."  §  1790d(i)(3)(A).  An 
exception  to  mandatory  liquidation  is 
allowed,  however,  and  other  corrective 
action  may  continue,  if  the  NCUA  Board 
makes  three  findings: 

•  That  the  credit  union  has 
substantially  complied  with  a  Net 
Worth  Restoration  Plan  requiring 
improvement  in  net  worth  since  the 
date  the  plan  was  approved; 
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•  That  the  credit  union  has  positive 
net  income  or  a  sustainable  upward 
trend  in  earnings;  and 

•  That  the  credit  union  is  viable  and 
not  expected  to  £ail. 
§1790d(i)(3)(B). 

The  mandate  for  liquidation  of  a 
"critically  imdercapitedized"  credit 
union  after  18  months,  and  the  groimds 
for  an  exception  to  it,  are  incorporated 
in  section  702.107(c)(3).9 

Although  faithful  to  the  statutory 
language,  section  702.107(c)  is  phrased 
to  reveal  flexibility  that  may  not  be 
apparent.  First,  the  effective  period  of  a 
determination  to  take  "other  corrective 
action"  need  not  extend  for  the 
maximiun  duration  of  180  days.  The 
NCUA  Board  has  the  discretion  to 
establish  a  shorter  effective  period. 
Further,  the  NCUA  Board  may 
reconsider  any  determination 
periodically,  and  reverse  and     ' 
discontinue  the  "other  corrective 
action"  altogether.  To  continue  the 
action  beyond  an  effective  period,  the 
NCUA  Board  must  make  a  new  finding 
prior  to  the  end  of  the  effective  period 
that  its  "other  corrective  action"  still 
furthers  the  purpose  of  prompt 


corrective  action,  ff  the  new  finding  is 
made,  the  "other  corrective  action"  can 
continue  for  a  new  effective  period  that 
is  appropriate  to  achieve  the  "other 
corrective  action,"  which  the  NCUA 
Board  may  specify  as  any  period  of  up 
to  180  days  from  the  date  of  the 
determination.  The  new  determination 
still  can  be  reconsidered  periodically, 
and  renewed  for  an  additional  effective 
period  or  discontinued. 

Second,  if  the  credit  imion  first 
became  "critically  undercapitalized"  at 
the  end  of  a  calendar  quarter,  the  last 
possible  day  for  "other  corrective 
action"  may  be  as  soon  as  18  months 
plus  3  months  of  the  next  calendar 
quarter,  for  a  total  of  21  months,  ff  die 
date  the  credit  imion  first  became 
"critically  undercapitalized"  was  other 
than  the  end  of  a  calendar  quarter,  the 
last  possible  day  for  "other  corrective 
action"  would  extend  to  the  end  of  the 
calendar  quarter  following  the  21 
months,  for  a  total  of  up  to  23  months.^^ 

2.  Discretionary  Actions  Under 
Statutory  Authority 

CUMAA  requires  NCUA  to  develop 
discretionary  superviscHy  actions  to 


complement  the  mandatory  ones  it 
prescribes,  provided  they  are  consistent 
with  the  piupose  of  prompt  corrective 
action,  and  are  "comparable"  to  the 
"discretionary  safeguards"  in  FDIA  §  38. 
§  1790d(b)(l)(A).  The  discretionary 
supervisory  actions  NCUA  proposes  are 
generally  allocated  among  the  five 
statutory  net  worth  categories  in  part 
702  by  corresponding  capital  category  in 
FDIA  §  38.11  Throughout  the  proposed 
rule,  the  use  of  discretionary  actions  is 
conditioned  upon  furthering  the 
purpose  of  part  702.  However,  NCUA  is 
not  required  to  give  mandatory 
supervisory  actions  an  opportunity  to 
improve  net  worth  before  resorting  to 
discretionary  actions.  Except  as  noted, 
there  is  no  limit  to  the  number  or 
sequence  in  which  the  NCUA  Board 
imposes  one  or  more  discretionary 
actions.  Each  discretionary  requirement 
and  restriction  is  adapted  as  follows 
from  FDIA  §  38  with  appropriate 
modifications  to  smt  the  distinct 
features  of  credit  unions  in  the  net 
worth  categories  established  by  statute 
and  those  developed  for  "new"  credit 
unions: 


Part  702— Discretionary  Supervisory  Actions 


Discretionary  super- 
visory action 


1 .  Requiring  NCUA  prior 
approval  for  acquisi- 
tions, branching,  new 
lines  of  business. 


2.  Restricting  trans- 
actions with  and  own- 
ership of  CUSOs. 


3.  Restricting  dividends 
paid. 


Applies  in  which  statu- 
tory and  "new"  net 
worth  categories 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 

Statutory:  "Under- 
capitalized" and 
lower. 

Atotv:  "Moderately 
Capitalized"  and 
lower. 


Comparison  with  FDIA  §38  and  appropriateness  of  discretionary  actions  for  credit  unions. 


NCUA  may  prohibit  a  credit  union  "from,  directly  or  ir)directly,  acquiring  any  interest  in  any 
CUSO  or  credit  union,  establishing  or  acquiring  any  additional  branch  office,  or  engaging 
in  any  new  line  of  business  unless  the  NCUA  Board  has  approved  the  credit  union's  net 
worth  restoration  plan,  ttie  credit  union  is  implementing  its  plan,  and  the  NCUA  Board  de- 
tennines  that  the  proposed  action  Is  consistent  with  and  will  further  ttie  objectives  of  that 
plan."  §702.105(b)(1).  This  authority  extends  to  ownership  interests  in  a  CUSO  and  is  a 
discretionary  supen^sory  action  in  part  702,  wttereas  in  FDIA  §38  the  approval  plan  is  a 
marxJatory  supervisory  action. 

NCUA  may  restrict  transactions  between  a  credit  union  and  its  wholly-  or  partially-owned 
CUS0(s),  and  require  that  credit  union  to  reduce  or  divest  its  ownership  interest  In  a 
CUSO.  §702.105(b)(2).  This  is  an  analog  to  FDIA  § 38(f)(2)(B),  which  restricts  a  deposi- 
tory institution  from  transactions  with  its  affiliate  Institutioris.  The  authority  to  require  a 
credit  union  to  reduce  or  divest  it  ownership  Interest  in  a  CUSO  is  appropriate  because 
CUSO  ownership  can  be  a  drain  on  the  credit  union's  financial  resources  and  attention  at 
a  time  when  both  need  to  be  devoted  to  improving  net  worth. 

NCUA  may  restrict  the  dividend  rates  a  credit  union  pays  on  shares  to  the  prevailing  rates 
paid  on  comparable  accounts  and  maturities  In  the  region  wtiere  tt>e  creidit  union  is  lo- 
cated, but  may  not  apply  this  restriction  retroactively  to  dividends  on  shares  already 
issued.  §702. 105(b)(3).  This  Is  an  analog  to  the  FDIA  §  38(f)(2)(c),  which  Imposes  the 
same  restriction  on  Interest  rates.  In  orcler  not  to  undermine  the  ability  of  a  credit  union  to 
attract  new  members,  the  rate  reduction  Is  limited  to  "prevailing  rates  paid  on  comparable 
accounts"  in  the  region,  thus  permitting  a  credit  union  to  remain  competitive  In  the  rates  it 
pays. 


•The  authority  to  elect  among  conservatorship, 
liquidation,  or  other  action  concerning  a  "critically 
undercapitalized"  credit  union  cannot  be  delegated 
unless  the  credit  union  has  less  than  $5,000,000  in 
assets.  S  1790d(l)(4)(A).  If  made  by  delegation,  the 
decision  is  directly  appealable  to  the  NCUA  Board. 
$  1790d(i)(4)(B);  §  702.107{cM4).  Finally,  a 
"significantly  underx:apitalized"  or  "critically 
undercapitalized"  credit  union  which  is  placed  into 
conservatorship  or  liquidation  under  part  702 


retains  the  right  to  challenge  NCUA  Board's 
decision  in  court  within  10  days.  12  U.S.C 
1786(h)(3),  1787(a)(1)(b). 

'"  In  any  event,  a  credit  union's  net  worth  ratio 
need  only  average  2%  or  more  over  the  full 
calendar  quarter  following  18  months  firom  the  date 
the  credit  union  was  first  classified  "critically 
undercapitalized. " 

>*  The  Federal  banking  agencies'  Joint  Final  Rule 
does  not  restate  or  establish  by  regulation  the 


"discretionary  safeguards"  prescribed  in  FDIA  §  38; 
it  merely  incorporates  them  by  general  reference  to 
the  statute.  See,  e.g.,  12  CFR  325.105(a)(2). 
However,  FDIA  §  38(b)(l)'s  five  capital  categories 
and  corresponding  range  of  "leverage  ratios"  (the 
equivalent  of  a  net  worth  ratio)  are  the  same  as  part 
702's  five  net  worth  categories  and  corresponding 
range  of  net  worth  ratios.  Compare  FDIA  §  38(b)(1) 
with  §  1790d(c);  see  e.g.,  12  CFR  325.103(b). 
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Part  702— Discretionary  Supervisory  Actions— (Continued 


Discretionary  super- 
visory action 


4.  Prohibiting  or  reduc- 
ing asset  growtti. 


5.  Alter,  reduce  or  termi- 
nate any  activity  by 
credit  union  or  its 
CUSO. 


6.  Prohibiting  non- 
member  deposits. 


7.  Other  actions  to  fur- 
ther the  purpose  of 
part  702. 


8.  Ordering  new  election 
of  tx>ard  of  directors. 


9.  Dismissing  directors 
or  senior  executive  of- 
ficers. 


10.  Employing  qualified 
senior  executive  offi- 
cers. 


Applies  in  which  statu- 
tory and  "new"  net 
worth  categories 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 

Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 

Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Statutory:  "Under- 
capitalized" and 
lower. 

New:  "Moderately 
Capitalized"  and 
lower. 


Comparison  with  FDIA  §38  and  appropriateness  of  discretionary  actions  for  credit  unions. 


NCUA  may  place  an  absolute  limit  on  increases  in  assets  generally  or  on  increases  in  a 
particular  asset  category,  or  may  compel  the  credit  union  to  reduce  its  total  assets  or  a 
certain  categjory  of  assets.  §702. 105(b)(4).  This  is  a  modified  version  of  the  FDIA  provi- 
sion "restricting  the  institution's  asset  growth  more  stringently"  than  limiting  increases  in 
total  average  assets.  FDIA  §  38(f)(2)(D).  This  authority  is  appropriate  for  credit  unions  be- 
cause it  can  be  targeted  to  limit  growth  in  one  or  more  specific  asset  categories  and  com- 
plements the  mandatory  action  limiting  assets  to  total  average  assets.  See 
§702.1 05(a)(3). 

NCUA  may  compel  a  credit  union  to  alter,  reduce  or  terminate  any  activity  in  which  it  or  its 
CUSO  engages.  §§702. 105(b)(5),  702.106(b)(5),  702.107(b)(5).  This  is  adapted  from 
FDIA's  similar  restriction,  but  \i  extended  to  CUSOs  and  is  without  the  prerequisite  that 
the  subject  activity  poses  "excessive  risk  to  the  institution.  '  FDIA  §38(0(2)(E).  This  Is  ap- 
propriate for  credit  unions  t>ecause  activities  which  may  not  be  excessively  risky  still  may 
distract  the  attention  of  management,  compromise  a  CUSOs  internal  controls,  or  pbse 
cost  efficiency  or  conflict  of  interest  problems— all  of  which  can  impact  on  net  worth. 

NCUA  may  prohibit  a  credit  union  from  accepting  all  or  certain  nonmember  deposits  as  oth- 
enwise  permitted  under  12  U.S.C.  1757(6)  and  12  CFR  701.32.  §  702.105(b)(6).  This  is  an 
anatog  to  the  FDIA  §38  provision  prohibiting  deposits  from  con-espondent  banks.  FDIA 
§38(0(2)(G).  This  restriction  may  serve  a  critical  purpose  for  credit  unions  when  large 
nonmember  depositors  are  unduly  influential  in  credit  union  affairs  affecting  its  net  worth. 

NCUA  may  "restrict  or  require  such  other  action  as  [it]  determines  will  carry  out  the  purpose 
of  [part  702)  better  than  any  of  tt)e  [discretionary]  actions  prescrit)ed  [for  tfiat  category.]" 
§§702.106(b)(10),  702.107(b)(11).  For  the  "undercapitalized"  category  only,  however, 
"such  other  restriction  or  requirement  [must  be]  no  more  severe  than  the  [other  discre- 
tionary] actions  prescribed"  for  that  category.  §702. 105(b)(7).  FDIA  §38(f)(2)(J)  Is  analo- 
gous, but  without  the  "no  more  severe"  limitation.  NCUA  has  added  the  "no  more  severe" 
limitation  to  ensure  that  in  the  case  of  an  "undercapitalized"  credit  union — whose  net 
worth  ratio  may,  for  example,  be  just  tens  of  basis  points  short  of  "adequately  capital- 
ized"—that  the  least  intrusive  means  is  used  to  further  the  purpose  of  part  702.  This  is 
not  the  case  with  "significantly  undercapitalized"  and  "critically  undercapitalized"  credit 
unions,  who,  by  definition,  are  not  near  to  being  "adequately  capitalized." 

As  one  means  of  improving  management.  NCUA  may  compel  a  credit  union  to  hold  a  new 
election  of  its  board  of  directors.  §702. 105(c)(1).  FDIA  §38(f)(2)(F)(l)  Is  identical.  This  ac- 
tion is  an  appropriate  means  of  improving  management  where  the  board  of  directors  is 
determined  to  be  responsible  for  a  net  worth  deficiency  and  is  either  unwilling  or  not  capa- 
ble of  taking  action  needed  to  coniect  the  deficiency.  NCUA  intervention  is  minimal  be- 
cause a  new  election  gives  the  credit  union  membership  an  opportunity  to  change  mem- 
ber representation  on  the  txjard  of  directors,  possibly  eliminating  the  need  for  furttier  ac- 
tkjn  by  NCUA.  For  "undercapitalized"  credit  unions  only,  this  and  other  means  of  "improv- 
ing management"  may  be  Imposed  only  after  NCUA  takes  one  or  more  of  the  discre- 
tkxiary  prescribed  for  that  category  (i.e.,  §702.105(b)(1)-(7))  or  detemiines  that  none  of 
those  actions  would  furttier  the  purpose  of  part  702. ^^  §702. 105(c).  Similarty  to  "ottwr  ac- 
tions" in  paragraph  7  above,  this  is  to  ensure  that  the  least  extreme  discretionary  action  is 
used  in  the  case  of  a  credit  union  whose  net  worth  ratio  may  fall  just  short  of  being  "ade- 
quately capitalized." 

As  a  second  means  of  improving  management,  NCUA  may  require  a  credit  union  to  dismiss 
one  or  more  directors  or  senior  executive  officers.  §702. 105(c)(2).  This  action  is  appro- 
priate when  a  surgical  approach  to  replacing  management  is  warranted.  FDIA 
§38(f)(2)(F)(ii)  is  identical,  except  that  it  provides  a  period  of  protection  from  dismissal  for 
persons  who  have  held  office  1 80  or  fewer  days  prior  to  tfie  date  the  institution  was  clas- 
sified "underx^apjtalized"  or  lower.  Tfie  theory  behind  this  period  of  protection  from  dis- 
missal is  that  such  persons  have  not  held  office  long  enough  to  be  responsible  for  net 
worth  problems  causing  the  Institution  to  be  classified  "undercapitalized"  or  lower.  NCUA 
proposes  to  eliminate  this  period  of  protection  so  that  no  official  who  is  responsible  for  a 
credit  union's  rapidly  declining  net  worth,  or  who  is  Incapable  reversing  the  decline,  can 
have  a  "safe  harbor"  from  dismissal.  This  action  Is  subject  to  the  prerequisite  only  In  the 
"undercapitalized"  category  that  other  discretionary  actions  in  ttiat  category  be  used  first 
or  be  detemnined  not  to  further  the  purpose  of  part  702.  Subpart  L  of  part  747  provides  a 
specific  review  procedure  for  dismissals  pursuant  to  this  action.  12  CFR  747.2004. 

As  a  third  means  of  improving  management,  NCUA  may  require  the  credit  union  to  empksy 
qualified  senior  executive  officers,  who  may  be  subject  to  the  NCUA  Board's  approval. 
§702. 105(c) (3).  FDIA  §  38(f)(2)(F)(iii)  is  identical.  This  action  can  be  a  means  of 
supplementing  existing  management,  or  replacing  a  dismissed  officer,  with  persons  who 
are  competent  to  deal  with  and  to  correct  the  causes  of  declining  net  worth.  NCUA  can 
autfiorize  the  credit  unkx\  to  identify  and  to  hire  a  sufficiently  qualified  person,  or  NCUA 
may  condition  hiring  upon  its  approval  of  the  credit  union's  candidate.  This  action  is  sutv 
ject  to  tfie  prerequisite  in  the  'Hjndercapitalized"  category  only  that  other  discretionary  ac- 
tions in  that  category  be  used  first  or  be  detemiined  not  to  furtfier  the  purpose  of  part  702. 


27098 


Federal  Register/Vol.  64.  No.  95 /Tuesday,  May  18,  1999 /Proposed  Rules 


Part  702— Discretionary  Supervisory  Actions— Continued 


Discretionary  super- 
visory action 


Applies  in  which  statu- 
tory and  "new"  net 
worth  categories 


Comparison  with  FDIA  §38  and  appropriateness  of  discretionary  actions  for  credit  unions. 


1 1 .  Restricting  senior 
executive  officers' 
compensation  and 
bonus. 


12.  Requiring  merger  if 
grounds  exist  for 
conser-vatorship  or 
liquidation. 


13.  Restrict  payments 
on  uninsured  sec- 
ondary capital. 


14.  Require  NCUA  prior 
approval  for  certain 
actions. 

* 


Statutory:  "Significantly 
Undercapitalized" 
and  lower. 

New:  "Marginally  Cap- 
italized" and  lower. 


Statutory:  "Significantly 
Undercapitalized" 
and  lower. 

New:  "Marginally  Cap- 
italized" and  lower. 


Statutory:  "Critically 
undercapitalized". 

New:  "Minimally  Cap- 
italized" and 
"Uncapitalized". 


Statutory:  "Critically 
Undercapitalized". 

New:  "Minimally  Cap- 
italized" and 
"Uncapitalized". 


NCUA  may  limit  or  reduce  the  compensation  a  credit  union  pays  to  its  senior  executive  offi- 
cets;  limit,  reduce,  or  prohibit  txinuses  paid  to  such  officers;  or  condition  payment  of  either 
compensation  or  a  bonus  upon  NCUA  approval.  §§702.1 06(b)(7),  702.107(b)(7).  FDIA 
§  38(f)(4)(A)  is  similar  except  that  it  does  not  authorize  unilaterally  limiting,  reducing  or 
prohibiting  compensation  or  bonuses.  Instead,  it  provides  for  approval  by  the  appropriate 
Federal  bantcing  agency  for  compensation  in  excess  of  the  officer's  average  compensation 
over  the  12  calendar  months  preceding  classification  of  the  credit  union  as  "significantly 
undercapitalized"  or  lower,  and  for  a  tx)nus  in  any  amount.  Such  approval  for  either  is 
prohibited  if  an  institution -has  failed  to  submit  an  acceptable  "capital  restoration  plan." 
FDIA  §  38(f)(4)(B). 

NCUA  may  require  a  credit  union  to  merge  with  another  financial  institution,  but  only  if 
grounds  exist  to  place  the  credit  union  into  conservatorship  or  liquidation.  §702. 106(b)(9), 
702.107(b)(9).  The  statutory  grounds  for  conserving  or  liquidating  a  "significantly  under- 
capitalized" or  "critically  undercapitalized"  credit  union  to  facilitate  prompt  corrective  ac- 
tion is  whether  the  credit  union  has  a  reasonable  prospect  of  becoming  "adequately  cap- 
italized." 12  U.S.C.  1786(h)(1)(F),  1787(a)(3)(A)(i).  FDIA  §38(f)(2)(A)(iii)  is  analogous,  re- 
quiring an  institution  to  be  acquired  by  a  depository  institution  holding  company,  or  to 
combine  with  another  depository  institution  if  grounds  exist  for  conservatorship  or  receiv- 
ership. This  action  is  appropriate  for  credit  unions  because  NCUA's  insistence  on  merger 
with  another  financial  institution  gives  credit  union  management  the  opportunity  to  con- 
summate a  merger  to  avoid  inevitable  conservatorship  or  liquidation,  thereby  permitting 
the  credit  union  to  survive  in  merged  form. 

NCUA  may  prohibit  a  credit  union,  beginning  60  days  after  it  becomes  "critically  under- 
capitalized", from  making  payments  of  principal  or  interest  on  uninsured  secondary  cap- 
ital." §702. 107(b)(9).  This  is  analogous  to  FDIA  §38(h)(2)'s  restriction  on  payment  of  prin- 
cipal and  interest  on  subordinated  debt.  However,  for  Federal  banking  agencies  that  re- 
strictk>n  is  a  mandatory  supervisory  action,  whereas  in  part  702  it  is  discretionary.  This  re- 
striction will  have  limited  effect  because  only  low-income  credit  unions  are  pemiitted  by 
law  to  accept  uninsured  secondary  capital.  12  U.S.C.  1757(6). 

NCUA  may  require  a  credit  union  to  obtain  its  approval  before  engaging  in  certain  activities 
on  the  operational  level,  such  as  entering  into  a  material  transaction  outside  the  normal 
course  of  business,  amending  by-laws,  or  changing  accounting  methods. 
§702.107(b)(10).  FDIA  §38(i)  imposes  a  similar  "prior  approval"  requirement  which  ad- 
dresses the  same  actions  and  a  few  others  not  relevant  to  credit  unions. 


'2The  "prerequisite"  provisions  in  the  proposed  rule— §§702. 104(b)(7)  and  (c),  702.105(b)(10),  702.106(b)(10),  702.107(b)(11)— requiring  cer- 
tain discretionary  actions  to  be  taken  before  other  more  stringent  or  intnjsive  discretionary  actions,  are  modeled  conversely  to  FDIA  §  38(f)(3), 
which  estalJlishes  a  "presumption  in  favor  of  certain  actions'  (requiring  merger,  restricting  transactwns  with  affiliates,  and  restricting  interest 
rates)  which  are  relatively  more  stringent  than  other  available  discretionary  actions. 


D.  Alternative  Prompt  Corrective 
Action  for  New  Cre<lit  Unions 

CUMAA  charged  NCUA  with  the 
responsibility  of  developing  "a  system 
of  prompt  corrective  action  that  shall 
apply  to  new  credit  unions"  in  lieu  of 
the  system  of  statutory  PCA  applicable 
to  all  other  federally-insured  credit 
unions.  §  1790d{b)(2)(A).  The  statute 
defines  a  "new"  credit  imion  as  having 
been  in  operation  for  less  than  10  years 
and  having  $10  million  or  less  in  assets, 
§  1790d(o)(4).  In  addition,  it  requires  the 
alternative  system  of  PCA  for  new  credit 
unions  to: 

•  Recognize  that  new  credit  imions 
initially  have  no  net  worth,  and  must  be 
given  reasonable  time  to  acciunulate  net 
worth; 

•  Create  adequate  incentives  for  new 
credit  unions  to  become  "adequately 
capitalized"  by  the  time  they  either  are 
in  operation  for  more  than  10  years  or 
reach  $10  million  in  total  assets; 

•  Impose  appropriate  restrictions  and 
requirements  on  new  credit  unions  that 


do  not  make  sufficient  progress  toward 
becoming  "adequately  capitalized";  and 

•  Prevent  evasion  of  the  purpose  of 
part  702. 

§1790d(b)(2)(B). 

In  carrying  out  this  mandate,  the 
NCUA  Board  has  relied  upon  two 
resources — comments  on  the  topic  in 
response  to  the  ANPR  and  the  advice  of 
a  "new"  credit  union  committee 
assembled  by  NCUA  for  the  purpose  of 
studying  field  staff  experience  in 
dealing  with  new  credit  unions  over  the 
last  decade.  Among  the  members  of  the 
committee  is  a  combined  81  years  of 
field  experience  with  credit  unions  and 
10  years  of  private  sector  credit  union 
experience. 

A  consensus  of  ANPR  comments 
recommended  that  NCUA  create  a 
system  of  PCA  for  new  credit  unions 
which — 

•  Follows  a  modified  "net  worth 
category"  model; 

•  Allows  for  gradual  capital 
acciunulation; 


•  Allows  new  credit  unions  to  have 
no  net  worth  in  the  early  years; 

•  Sets  no  minimiun  on  earnings 
transfers  to  the  regular  reserve;  and 

•  Allows  regulatory  forbearance  in 
imposing  supervisory  actions. 

Based  on  field  experience  with  new 
credit  unions  over  the  last  10  years,  the 
"new"  credit  luiion  committee  made  the 
following  findings: 

•  The  ability  to  accumulate  capital 
through  earnings  is  limited  during  a 
new  credit  union's  early  years  of 
operation  due  to  small  asset  size,  the 
low  ratio  of  loans  to  assets,  and  high 
fixed  expenses; 

•  Historical  data  and  field  experience 
indicate  that  it  takes  between  3  and  5 
years  for  a  new  credit  imion  to 
accumulate  a  net  worth  of  2%; 

•  A  business  plan  which  establishes  a 
strategy  for  achieving  operational  and 
financial  objectives,  and  which  is 
revised  on  an  ongoing  basis  to  reflect 
changing  business  conditions,  is 
essential; 
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•  A  credit  union  which  is  unable  to 
meet  even  modest  net  worth  goals 
(established  in  its  business  plan)  in  its 
early  years  is  imlikely  to  become 
"adequately  capitalized"  by  the  end  of 
10  years; 

•  Member  business  lending,  although 
permitted  for  new  credit  unions, 
involves  significant  risks  and  requires  a 
level  of  expertise  not  normally  present 
in  newly-chartered  credit  imions; 

•  Net  worth  categories  for  new  credit 
luiions  should  allow  for  gradual 
accumulation  of  net  worth  over  10 
years;  and 

•  Discretionary  supervisory  actions 
should  be  imposed  commensurately 
with  a  new  credit  imion's  failure  to 
meet  net  worth  goals  and  the 
consequent  increase  in  risk  of  loss  to  the 
NCUSIF. 

The  NCUA  Board  beUeves  that  the 
system  of  prompt  corrective  action  for 
new  credit  unions  which  it  proposes  in 
subpart  B  reflects  the  intent  of  CUMAA, 
while  incorporating  the 
recommendations  of  commenters  and 
the  findings  of  the  "new"  credit  union 
committee. 

1.  Provisions  Applicable  to  All  New 
Credit  Unions 

Section  702.2(f)  adopts  the  statutory 
definition  of  a  "new"  credit  union — in 
operation  for  less  than  10  years  and 


having  $10  million  or  less  in  assets — 
which  determines  which  credit  unions 
will  be  subject  to  the  alternative  system 
of  prompt  corrective  action  under 
subpart  B.  For  piuposes  of  subpart  B,  a 
new  credit  union  begins  "operation" 
when  it  engages  in  a  transaction  that  is 
required  by  GAAP  to  be  reflected  in  the 
credit  union's  financial  statement.  The 
statutory  definition  significantly 
expands  the  definition  in  section  116  of 
the  FCUA,  which  CUMAA  repeals. 
CUMAA  §  301(g)(3).  The  repealed 
provision  defined  a  "new"  credit  imion 
as  having  been  in  operation  less  than  4 
years  or  having  assets  of  less  than 
$500,000.  12  U.S.C.  1762(a)(2). 

Subpart  B  augments  the  new  statutory 
definition.  First,  it  makes  clear  that  "[a] 
credit  union  which  exceeds  $10  million 
in  total  assets  may  become  "new",  or 
may  regain  that  status,  "if  its  total  assets 
fall  below  $10  million  while  it  is  still  in 
operation  for  less  than  10  years." 
§  702.201(b).  Second,  it  addresses  the 
impact  of  a  "spin-ofP'  of  a  group  in 
determining  whether  the  newly-formed 
or  surviving  credit  union  has  been  in 
operation  less  than  10  years. 
§  702.201(c).  Third,  it  aUows  the  NCUA 
Board  to  deny  "new"  status  under 
subpart  B  to  any  credit  union  formed 
primarily  to  qualify  as  "new"  for 
purposes  of  subpart  A.  §  702.201(d). 


Subpart  B  incorporates  by  reference 
the  general  provisions  of  part  702 
concerning  measurement  of  net  worth, 
notice  to  a  new  credit  union  of  its  net 
worth  ratio  and  the  effective  date  of 
classification  in  the  corresponding  net 
worth  category,  notice  to  NCUA  of  a 
change  in  net  worth  category,  and 
adjustments  to  a  credit  union's  net 
worth  ratio  to  reflect  accounting 
adjustments.  §  702.202(b)  incorporating 
702.3.  Similarly  to  subpart  A,  subpart  B 
provides  for  reclassification  of  new 
credit  unions  in  certain  net  worth 
categories  due  to  the  existence  of  an 
unsafe  or  unsoimd  condition  or 
practice.  §  702.202(d). 

2:  Net  Worth  Categories  for  New  Credit* 
Unions 

Following  the  "net  worth  category" 
model  of  subpart  A,  subpart  B 
establishes  six  net  worth  categories  for 
new  credit  imions,  denominated  to 
indicate  that  they  are  building  net  worth 
anew,  rather  than  restoring  it  from 
decline.  §  702.202(c).  The  net  worth 
categories,  corresponding  net  worth 
ratio  range  for  each  (assuming  no  risk- 
based  net  worth  requirement),  and 
corresponding  number  of  years  in  which 
a  new  credit  imion  is  reasonably 
expected,  but  not  required,  to  attain 
each  category,  are  depicted  below: 


New  credit  union  net  wortti  category 


Net  worth  ratio 
(percent) 


Expected  by 

year-end  of 

operation 


"Weil  Capitalized"  

"Adequately  Capitalized" 
"Moderately  Capitalized" 
"Marginally  Capitalized"  . 
"Minimally  Capitalized"  .. 
"Uncapitalized" 


7  or  above 
6  to  6.99  ... 
3.5  to  5.99  . 
2  to  3.49  .... 
0  to  1.99  .... 
Less  ttian  0 


n/a 

10th, 

7th 

5th 

3rd 

n/a 


In  general,  the  net  worth  categories  for 
new  credit  unions  are  designed  to  allow 
gradual  acciunulation  of  net  worth  over 
a  ten  year  period.  The  "minimally 
capitaUzed"  and  "marginally 
capitalized"  categories  reflect  the 
finding  that  it  generally  takes  up  to  3 
years  for  a  newly-chartered  credit  union 
to  develop  positive  net  worth  and  may 
take  up  to  5  years  to  attain  a  2%  net 
worth.  The  time  frame  in  which  a  new 
credit  union  is  "reasonably  expected"  to 
reach  a  given  net  worth  category  is  a 
gwde  only,  based  on  NCUA  field 
experience;  it  does  not  establish  a 
mandatory  deadline  nor  trigger  any 
supervisory  action.  Unlike  subpart  A, 
subpart  B  establishes  an 
"uncapitalized"  category  which  permits 
credit  unions  having  no  net  word)  to 
continue  operating  imder  limited  time 
constrains  before  mandatory 


supervisory  action  must  be  taken.  As 
commenters  and  the  "new"  credit  union 
committee  have  emphasized,  new  credit 
unions  which  eventually  succeed  in 
becoming  "adequately  capitalized"  may 
suffer  periods  of  negative  net  worth 
while  striving  toward  that  goal, 
particularly  in  the  early  years  of 
operation. 

Unlike  subpart  A,  there  is  no 
downward  adjustment  of  a  new  credit 
union's  net  worth  category  if  fails  to 
comply  with  any  particxUar  supervisory 
action.  Compare  §  702.101(a)(4)(ii)  with 
§  702.202(c)(3).  However,  new  credit 
unions  categorized  as  either  "well 
capitalized"  or  "adequately 
capitalized,"  and  which  meet  the 
definition  of  "complex,"  will  be  subject 
to  a  risk-based  net  worth  requirement. 
§  1790d(c)(l)(A)(ii)  and  (c)(l)(B)(2).  Like 
credit  unions  subject  to  subpart  A,  new 


credit  imions  which  do  not  meet  the 
risk-based  requirement  in  either 
category  will  be  reclassified 
"moderately  capitalized." 

3.  Prompt  Corrective  Action  for  New 
Credit  Unions  by  Net  Worth  Category 

"Well  Capitalized"  and  "Adequately 
Capitalized".  New  credit  unions 
classified  "well  capitalized"  and 
"adequately  capitalized"  under  subpart 
B  are  treated  the  same  as  their 
counterparts  in  subpart  A.  Thus,  a  "well 
capitalized"  new  credit  union  is  subject 
to  no  prompt  corrective  action  at  all  An 
"adequately  capitahzed"  credit  imion  is 
subject  to  a  single  mandatory 
supervisory  action — the  requirement  to 
transfer  to  the  credit  union's  regular 
reserve  earnings  equal  to  not  less  than 
4/lOth  percent  of  its  average  total  assets. 
§  702.203.  The  alternative  system  of 
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prompt  corrective  action  subjects  an 
"adequately  capitalized"  new  credit 
imion  to  the  same  supervisory  action  as 
its  counterpart  in  subpart  A  in  order  to 
facilitate  a  smooth  transition  to  subpart 
A  at  the  end  of  10  years  or  by  the  time 
the  credit  imion  accumulates  assets  of 
$10  million  or  more. 

"Moderately  Capitalized,"  "Minimally 
(Capitalized"  and  "Marginally 
Capitalized".  Credit  unions  in  these 
categories  are  subject  to  three 
mandatory  supervisory  actions  which 
are  similar  to  those  which  apply  to 
credit  unions  categorized 
"undercapitalized"  or  lower  in  subpart 
A.  The  first  is  the  requirement  to 
apnually  transfer  earnings  to  its  regular 
reserve;  however,  for  new  credit  imions 
there  is  no  required  minimum 
percentage  of  average  total  assets  to 
determine  the  amount  to  be  transferred. 
§  702.204(a)(1).  The  second  is  the 
restriction  on  increasing  the  credit 


union's  total  amount  of  member 
business  loans  imtil  the  credit  imion 
becomes  "adequately  capitalized" 
unless  it  qualifies  under  12  U.S.C. 
1757a(b)  for  any  of  the  exemptions  from 
the  statutory  maximum  on  member 
business  loans.^^  §  702.204(a)(3).  Third, 
each  time  a  credit  union  fails  to  timely 
meet  the  net  worth  goals  prescribed  in 
its  current  approved  business  plan,  it 
must  submit  a  revised  business  plan  to 
the  NCUA  Board  for  approval  and 
implementation.  §  702.204(a)(2). 
Because  new  credit  unions  in  these 
categories  are  not  restoring  net  worth, 
but  are  building  it,  they  are  not  required 
to  submit  Net  Worth  Restoration  Plans. 

In  both  subparts  A  and  B,  a  credit 
imion  is  subject  to  mandatory  and 
discretionary  supervisory  actions  when 
it  becomes  classified  "undercapitalized" 
or  lower  under  subpart  A  or 
"moderately  capitalized"  or  lower 
under  subpart  B.  Under  subpart  A,  a 


credit  union  also  becomes  subject  to 
discretionary  supervisory  actions 
according  to  its  classification  among 
those  net  worth  categories.  Under 
subpart  B,  however,  NCUA's  authority 
to  impose  discretionary  supervisory 
actions  upon  a  new  credit  union  is 
triggered  by  the  failure  to  meet  a  net 
worth  goal  prescribed  in  the  credit 
union's  then-current  business  plan. 
§  702.204(b).  In  that  event,  the  credit 
union  becomes  obligated  to  comply 
with  the  mandatory  supervisory  action 
requiring  it  to  submit  a  revised  business 
plan  to  NCUA  for  approval  (which  will 
set  new  net  worth  goals  and  timetables). 
NCUA  then  is  authorized  to  impose  one 
or  more  of  discretionary  supervisory 
actions  according  to  the  new  credit 
union's  net  worth  category,  which 
incorporates  as  follows  the  discretionary 
actions  in  its  corresponding  statutory 
net  worth  category:     ^ 


If  a  new  credit  union  is  classified 

It  is  subject  to  ttie  same  discretionary  actions  as  a  credit 
union  in  subpart  A  classified  as 

Subpart  A  sec- 
tion No.  incor- 
porated by  ref- 
erence 

"Moderately  Capitalized"  

"Undercaoitalized" 

702.105(b)-(c) 
702.106(b) 

702.107(b) 
702.107(b) 

"Marginally  Capitalized"  

"Sionificantlv  Undercaoitalized" .-.  ..  . 

"Minimally  Capitalized" 

"Criticallv  UndercaDifalized"                               .  ^ 

"Uncapitalized"  

"Critically  Undercapitalized" 

Whereas  a  net  worth  restoration  plan 
under  subpart  A  is  designed  to  restore 
net  worth,  the  NCUA  Board  has 
developed  the  revised  business  plan 
(R6P)  under  subpart  B  to  build  net 
worth.  While  an  RBP  shares  similar 
submission  and  decision  deadlines  and 
criteria  for  approval  with  an  NWRP,  the 
required  contents  of  an  RBP  is  broader 
in  scope.  First,  the  RBP  calls  for  the 
credit  union  to  progressively  update  the 
business  plan  elements  originally 
required  for  charter  approval,  and  to 
revise  them  as  warranted  by 
circumstances  and  experience  since  the 
date  of  charter.  §  702.208(b)(1).  Second, 
among  other  information,  the  RBP  must 
specify  the  amount  of  earnings  the 
credit  union  will  transfer  to  its  regular 
reserve  (in  view  of  the  fact  that  subpart 
B  sets  no  minimum)  and  establish  at 
least  quarterly  targets  for  increasing  net 
worth  in  each  year  in  which  the  RBP  is 
in  effect.  §  702.208(h)(2).  Approval  of 
RBP  is  effectively  a  charter  to  operate 
for  the  period  covered  by  the  plan. 

Finally,  as  with  a  "significantly 
imdercapitalized"  credit  union  under 
subpart  A,  subpart  B  gives  the  NCUA 


Board  discretion  to  place  the  credit 
union  into  conservatorship  or 
liquidation  pursuant  to  12  U.S.C. 
§§  1786(h)(1)(F),  1787(a)(3)(A)(i),  if 
there  is  no  reasonable  prospect  that  the 
credit  union  will  become  "adequately 
capitalized."  §  702.204(c).  Providing 
conservatorship  and  liquidation  as  an 
option  is  consistent  with  the  purpose  of 
prompt  corrective  action.  Regardless  of 
a  new  credit  union's  inadequate  net 
worth  at  present,  it  should  be  allowed 
to  survive  under  prompt  corrective 
action  if  there  is  a  reasonable  prospect 
that  it  will  be  "adequately  capitalized" 
by  the  time  it  is  in  operation  for  10 
years.  Conversely,  when  a  new  credit 
union  has  no  prospect  of  eventually 
becoming  "adequately  capitalized,"  it  is 
consistent  with  the  purpose  of  prompt 
corrective  action  to  prevent  that  credit 
union  from  exposing  the  NCUSIF  to 
greater  risk  of  loss. 

"Uncapitalized".  The  net  worth 
classification  of  "uncapitalized"  is 
designed  to  permit  a  new  credit  union 
to  periodically  and  temporarily  operate 
while  having  negative  net  worth.  As 
commenters  and  NCUA's  "new"  credit 


union  committee  suggested,  new  credit 
unions  which  eventually  become 
"adequately  capitalized"  may,  while 
striving  toward  that  goal,  suffer  periods 
when  Aey  have  no  net  worth, 
particularly  in  the  early  years  of 
operation.  In  view  of  this  reality,  the 
proposed  rule  treats  a  new  credit  union 
which  is  "uncapitalized"  when  it 
commences  operating  differently  than 
one  which  subsequently  declines  from  a 
higher  net  v/orth  category  to 
"uncapitalized." 

A  new  credit  union  which  is 
classified  "uncapitalized"  when  it 
commences  operating  need  only  adhere 
to  the  requirements  and  net  worth  goals 
set  forth  in  its  initial  business  plan, 
approved  at  the  time  its  charter  was 
granted.  That  business  plan  (in  the 
required  pro-forma  financial  statement) 
may  set  quite  modest  net  worth  goals, 
allowing  the  credit  union  to  remain 
"uncapitalized"  for  a  substantial  period. 
The  authority  to  impose  discretionary 
supervisory  actions  under  section 
702.207(b)  is  triggered  only  when  the 
credit  union  fails  to  meet  those  net 
worth  goals  (as  is  the  mandatory 


"The  NCUA  Board  will  consider,  for  "new" 
credit  unions  only,  whether  to  narrow  the 
restriction  on  increasing  members  business  loans  to 
the  origination  of  such  loans.  In  that  even,  a  "new" 


credit  union  would  be  prohibited  from  increasing 
member  business  loans  which  it  originates,  but 
would  not  necessarily  be  prohibited  from 
participating  in  member  business  loans  originated 


by  another  credit  union  which  has  expertise  in 
originating  such  loans. 
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supervisory  action  requiring  the  credit 
union  to  file  a  revised  biisiness  plan). 

A  new  credit  union  classified  in  a  net 
worth  category  above  "uncapitalized," 
which  declines  to  that  category  from  a 
higher  one  may  continue  operating,  but 
is  required  (like  other  less  than 
"adequately  capitalized"  credit  unions) 
both  to  transfer  earnings  to  its  regular 
reserve  and  to  not  increase  the  total 
amount  of  member  business  loans. 
§  702.207(a)(1)  and  (3).  However,  within 
a  period  of  time  set  by  the  NCUA  Board, 
but  not  to  exceed  90  days  from  the  date 
the  credit  union  declined  to 
"uncapitalized,"  the  credit  imion  must 
submit  em  RBP  which  provides  for 
alternative  means  of  funding  the  credit 
imion's  earnings  deficit.  §  702.207(a)(2). 
If  the  credit  union  fails  to  submit  an 
RBP  within  the  time  prescribed  by  the 
NCUA  Board,  the  credit  union  may  be 
liquidated.  §  702.207(c)(1).  If  the  credit 
union  remains  "uncapitalized"  90 
calendar  days  following  approval  of  that 
RBP,  the  proposed  rule  requires  the 
NCUA  Board  to  liquidate  Uie  credit 
imion.  §  702.207(c)(2).  The  credit  imion 
can  avoid  mandatory  liquidation  at  this 
point,  however,  only  if  it  documents  to 
the  NCUA  Board's  satisfaction  that  it 
still  is  viable  and  has  a  reasonable 
prospect  of  becoming  "adequately 
capitalized."  Id. 

4.  Incentives  for  New  Credit  Unions 

Apart  from  regulatory  forbearance  in 
imposing  discretionary  supervisory 
actions,  the  NCUA  Board  proposes  three 
types  of  incentives  for  new  credit 
unions  to  become  "adequately 
capitalized"  before  they  are  either  in 
operation  for  more  than  10  years  or 
reach  $10  million  in  total  assets. 
§  1790d(b)(2)(B).i'«  The  first  two  of  these 
incentives  can  be  funded  under  12 
U.S.C.  1766(f)(2)(A)  and  (i)(3).  First, 
NCUA  will  off^er  training  in 
management,  lending  and  product 
development  for  directors,  officers  and 
employees  of  new  credit  unions. 
§  702.209(a).  This  is  envisioned  as 
classroom  training  to  generally  educate 
officials  in  matters  of  importance  to  a 
new  credit  imion's  long-term  survival. 
This  training  may  commence  before  a 
new  credit  imion  begins  operating  and 
should  continue  as  needed. 

Second,  NCUA  will  offer 
individualized  guidance  and  training  to 
directors,  officers  and  employees  of  new 
credit  unions  in  the  preparation  and 
revision  of  business  plans.  §  702.209(b). 
The  purpose  of  this  incentive  is  to  build 


'^Once  chartered  and  in  operation,  a  new  credit 
union  is  eligible  to  receive  special  assistance  under 
FCUA  §208. 12  U.S.C.  1788,  '"to  prevent  the  closing 
of  an  insured  credit  union  which  the  Board  has 
determined  is  in  danger  of  closing." 


the  skills  within  the  credit  union  that 
are  needed  to  revise  business  plans  as 
required  under  subpart  B,  so  that  credit 
union  management  eventually  is  able  to 
do  so  without  assistance.  Therefore,  this 
incentive  will  consist  neither  of 
classroom  training  on  the  one  hand,  nor 
of  engaging  an  outside  consultant 
perform  the  service  of  revising  the 
business  plan  for  the  credit  union,  on 
the  other  hand.  Instead,  an  expert  on 
business  plans  will  be  engaged  to  work 
on-site  with  credit  union  management 
to  revise  the  credit  union's  individual 
business  plan.  This  experience  should 
build  the  skilly  of  credit  union 
management  in  addressing,  through  the 
credit  union's  business  plan,  the  causes 
of  its  inability  to  improve  net  worth. 
Third,  a  new  credit  union  will  be 
eligible  to  join  and  receive  the  benefits 
of  NCUA's  Small  Credit  Union  Program. 
§  702.209(c).  Under  this  program,  an 
economic  development  specialist  will 
be  assigned  at  the  Regional  level  to  train 
and  serve  as  a  mentor  to  officials  and 
management,  and  to  advise  and  assist  in 
areas  such  as — 

•  Arranging  to  receive  mentoring  by 
another  credit  union  or  trade 
association; 

•  Interacting  with  community 
organizations,  trade  associations,  and 
other  government  agencies  that  may 
impact  the  credit  union; 

•  Expanding  fields  of  membership, 
where  appropriate; 

•  Developing  requests  for  financial 
assistance;  and 

•  Developing  and  preparing  business 
plans,  capitalization  plans,  and 
marketing  plans.  Call  Reports,  financial 
statements  and  other  reports. 

NCUA  Instruction  no.  6052.00  (March 
24,  1999) at  3-4. 

E.  Reserve  Requirements  To  Conform  to 
Prompt  Corrective  Action 

Subpart  C  retains  much  of  the 
substance  of  the  current  reserve  transfer 
and  dividend  payment,  modified  to 
reflect  the  repeal  of  FCUA  §  116.  12 
U.S.C.  1762,  and  to  conform  with  the 
requirements  imposed  by  CUMAA.  The 
"statutory  reserve"  requirement  has 
been  eliminated  as  inconsistent  with 
CUMAA.  The  allowance  for  loan  losses 
will  no  longer  be  combined  with  the 
regular  reserve,  and  the  subsequent 
reversing  of  the  current  period  provision 
will  no  longer  be  allowed.  The 
segregated  regular  reserve  is  retained  in 
a  form  that  comports  with  the  earnings 
retention  requirement  in  subparts  A  and 
B,  and  without  noted  adjustments. 
§  702.301(b).  Reserve  transfers  continue 
to  be  reflected  in  the  regular  reserve 
account.  §  702.301(c). 


Provisions  of  full  and  fair  disclosure 
are  retained  in  a  revised  form.  §  702.302. 
Subpart  C  addresses  implementation  of 
full  and  fair  disclosure  but  excludes 
references  to  NCUA's  Accounting 
Manual  for  Federal  Credit  Unions. 
§  702.301(b).  Further,  subpart  C  omits 
terms  which  may  have  suggested  that 
proper  full  and  fair  disclosure 
implementation  requires  audited 
financial  statements.  Id. 

The  requirement  to  maintain  an 
allowance  for  loan  losses  was  retained 
for  credit  unions  regardless  of  asset  size. 
§  702.302(d).  The  allowance  must 
provide  for  estimates  of  existing 
probable  loses  inherent  in  the  loan 
portfolio.  §702. 302(d)(2).  The 
descriptive  language  was  revised  to 
reflect  current  guidance  under  Generally 
Accepted  Accounting  Principles. 

The  restriction  on  the  payment  of 
dividends  was  retained  in  substance. 
Amended  language  was  added  to 
address  instances  in  which  dividend 
payments  cannot  be  made  because 
credit  union  operations,  allowance 
estimates,  and^or  reserve  transfer 
requirements  create  a  deficit  condition 
in  undivided  earnings.  §  702.303(a).  In 
that  event,  subpart  C  provides  that  only 
a  credit  union  classified  "well 
capitalized"  may  transfer  of  funds  from 
its  regular  reserve  to  undivided  earnings 
to  pay  dividends,  provided  that  doing  so 
will  not  cause  the  credit  union  to 
decline  from  "well  capitalized." 
§  702.303(b)(1).  Credit  unions  which  can 
not  meet  these  conditions  may  pay 
dividends  from  funds  transferred  from 
the  regular  reserve  only  with  the 
permission  of  the  appropriate  Regional 
Director.  §  702.303(b). 

Finally,  as  with  current  section  702. 
subpart  C  will  apply  to  State-as  well  as 
federally-chartered  credit  unions  as 
provided  under  12  CFR  741.3(a)(2). 

F.  Issuance,  Review  and  Enforcement  of 
Directives  Imposing  Prompt  Corrective 
Action 

Subpart  L  of  part  747  establishes  the 
means  to  challenge  discretionary 
supervisory  actions  imposed  by  NCUA 
under  authority  of  part  702.  12  C.F.R. 
747.2001  et  seq.  CUMAA  provides  that 
"material  supervisory  determinations, 
including  decisions  to  require  prompt 
corrective  action,  made  *  *  *  by 
[NCUA]  officials  other  than  the  [NCUA] 
Board  may  be  appealed  to  the  [NCUA] 
Board"  through  an  independent 
appellate  process  required  under  12 
U.S.C.  4806(a)-(b),  or  "pursuant  to 
separate  procedures  prescribed  by 
regulation."  §  1790d(k).  The  NCUA 
Board  established  a  Supervisory  Review 
Committee  to  fulfill  the  requirements  of 
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§  4806,'^  but  has  concluded  that  a  more 
expeditious  process  is  needed  to 
facilitate  prompt  corrective  action. 
Therefore,  the  proposed  rule 
incorporates,  by  regulation,  the 
substance  of  the  Federal  banking 
agencies'  procedure  for  giving  notice 
and  an  opportunity  to  respond  before 
issuing  a  directive  imposing  prompt 
corrective  action.  See,  e.g.,  12  C.F.R. 
308.201.  For  purposes  of  section 
747.2002,  NCUA  staff  decisions  to 
impose  discretionary  supervisory 
actions  under  subpart  A  or  B  of  part  702 
are  considered  material  supervisory 
decisions.  §  747.2001(a). 

Notice,  opportunity  to  respond,  and 
review  of  directive.  Under  section 
747.2002,  the  NCUA  Board  must 
generally  give  advance  notice  to  a  credit 
union  when  it  intends  to  issue  a 
directive  imposing  a  discretionary 
supervisory  action.  §  747.2002(a)(1). 
Such  a  directive  may  take  effect 
immediately  only  when  necessary  to 
further  the  purpose  of  prompt  corrective 
action.  §  747.2002(a)(2).  The  credit 
union  may  then  respond,  explaining 
why  the  proposed  action  is  not 
appropriate  and  requesting  that  the 
directive  not  be  issued  or  be  modified. 
§  747.2002(c).  However,  the  credit  union 
is  not  entitled  to  a  hearing,  nor  does 
§4806  require  the  opportunity  to  have 
one.  The  NCUA  Board  may  then  decide 
not  to  issue  the  directive  or  to  issue  it 
as  proposed  or  as  modified. 
§  747.2002(d).  The  NCUA  Board's 
decision  is  final.  Under  this  procedure, 
a  credit  imion  which  already  is  subject 
to  a  discretionary  supervisory  action 
may  request  reconsideration  of  a 
directive  due  to  changed  circumstances. 
§  747.2002(f). 

Review  of  reclassification  to  lower 
category.  CUMAA  requires  the  NCUA 
Board  to  exercise  its  authority  to 
reclassify  a  credit  imion  on  safety  and 
soimdnass  grounds  "under  regulations 
comparable  to  [FDIA  §  38(g)]." 
§  1790d(h)(l).  That  provision  requires 
that  9n  institution  may  be  reclassified 
on  safety  and  soundness  grounds  only 
after  "notice  and  an  opportimity  for 
hearing."  FDIA  §  38(g)(1).  To  that  end, 
the  NCUA  Board  has  adopted  in  section 
747.2003  a  version  of  the  Federal 
banking  agencies'  procedure  for  notice 
of  proposed  reclassification  and  an 
opportunity  to  respond  and  to  request  a 
hearing.  See,  e.g.,  12  C.F.R.  308.202. 
This  procedure  applies  to 


reclassification  piusuant  to  section 
702.101(b)  or  702.202(d)  of  part  702. 

Under  section  747.2003,  Uie  NCUA 
Board  must  give  notice  of  its  intention 
to  reclassify  a  credit  imion,  or  to  treat 
it  as  if  it  were  the  next  lower  net  worth 
category,  on  safety  and  soimdness 
grounds.  §  747.2003(a).  The  notice  must 
include  reasons  for  the  reclassification. 
§  747.2003(a)(2)(ii).  The  credit  union 
may  then  respond,  explaining  why  it  is 
not  in  an  unsafe  or  unsound  condition 
or  has  not  corrected  an  unsafe  or 
unsoimd  practice  and  providing 
evidence  to  support  its  position. 
§  747.2003(a)(3).  The  credit  union  also 
may  request  a  hearing  and  the 
opportunity  to  present  witnesses  at  the 
hearing.  §  747.2003(a)(4). 

If  requested,  a  hearing  shall  be  held 
before  a  presiding  officer  designated  by 
the  NCUA  Board,  but  shaU  not  be  a 
formal  adjudication  subject  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
554-557,  nor  to  the  Uniform  Rules  of 
Practice  and  Procedure,  12  C.F.R.  747.1. 
§  747.2003(a)(5)  and  (6)(A).  At  the 
hearing,  the  credit  imion  may  introduce 
relevant  documents,  present  oral 
argument,  and  if  authorized,  present 
witiiesses.  §  747.2003(a)(6)(i).  At  the 
close  of  the  hearing  the  presiding  officer 
shall  make  a  recommended  decision  to 
the  NCUA  Board,  §  747.2003(a)(7),  and 
the  NCUA  Board  shall  then  decide 
whether  to  reclassify  the  credit  union. 
§  747.2003(a)(8).  The  decision  of  the 
NCUA  Board  is  final.  Apart  from 
appointing  a  presiding  officer  to 
conduct  a  hearing  and  to  recommend  a 
decision,  the  NCUA  Board  may  not 
delegate  its  authority  to  reclassify  a 
credit  union.  §  747.2003(c); 
§  1790d(h)(2).  Under  this  procedure,  a 
credit  union  which  has  been  reclassified 
may  seek  reconsideration.  §  747.2003(b). 

Review  of  dismissal  of  director  or 
officer.  FDIA  §  38  requires  that  a 
director  or  senior  executive  officer 
dismissed  pursuant  to  a  discretionary 
supervisory  action  "may  obtain  review 
of  that  order  by  filing  a  written  petition 
for  reinstatement.  *  *  *"  FDIA  §  38(n). 
In  order  to  give  directors  and  senior 
officers  dismissed  under  part  702  a 
comparable  opportunity  for  review,  the 
NCUA  Board  has  adopted  in  section 
747.2004  of  this  subpart  a  procedure 
similar  to  that  developed  by  the  Federal 
banking  agencies.  See,  e.g.,  12. C.F.R. 
§308.203. 

Under  section  747.2004,  when  the 
NCUA  Board  directs  the  credit  union  to 


dismiss  a  director  or  senior  executive 
officer,  it  must  also  serve  that  person 
with  a  copy  of  the  directive. 
§  747.2004(a).  The  affected  person  may 
then  file  a  vmtten  request  for 
reinstatement,^^  which  may  include  a 
request  for  an  informal  hearing  before 
the  NCUA  Board  and  the  opportunity  to 
present  witness  testimony  at  the 
hearing.  §  747.2004(b).  The  dismissal 
shall  remain  in  effect  while  the  request 
for  reinstatement  is  pending. 
§  747.2004(b)(3). 

Under  section  747.2004,  the 
procedure  for  conducting  an  informal 
hearing  before  a  presiding  officer 
designated  by  the  NCUA  Board  is 
identical  to  that  which  section  747.2003 
provides  in  cases  of  reclassification, 
except  as  follows.  First,  the  affected 
person  may  appear  at  the  hearing 
through  counsel  if  he  or  she  wishes. 
§  747.2004(d)(1).  Second,  the  affected 
person  bears  the  burden  of  proving  that 
his  or  her  continued  employment  would 
materially  strengthen  the  credit  union's 
ability  to  become  "adequately 
capitalized"  or  to  correct  an  \msafe  or 
imsound  condition,  as  the  case  may  be. 
§  747.2004(e).  Third,  if  the  NCUA 
Board,  after  hearing,  denies 
reinstatmnent,  it  must  provide  reasons 
for  its  action.  §  747.2004(g).  The  NCUA 
Board's  decision  is  finaL 

Enforcement  of  supervisory  actions. 
CUMAA  amended  the  FCUA  to  ensure 
that  supervisory  actions  imposed  imder 
part  702  to  focilitate  prompt  corrective 
action  are  enforceable.  12  U.S.C. 
§§  1786(k)(l)  and  (2)(A).  When  a  credit 
union  fails  to  comply  with  a  directive 
imposing  a  discretionary  requirement  or 
restriction,  the  NCUA  Board  may  apply 
to  the  appropriate  U.S.  District  Court  to 
enforce  that  directive.  §  747.2005(a). 
Alternatively,  the  NCUA  Board  may 
assess  a  civil  money  penalty  against  a 
credit  union  (and  any  institution 
affiliated  party  acting  in  concert  vnth  it) 
which  violates  or  fails  to  comply  with 
a  directive,  or  fails  to  implement  an 
approved  net  worth  restoration  plan 
imder  subpart  A  or  revised  business 
plan  imder  subpart  B.  §  747.2005(b). 
Finally,  subpart  L  allows  the  NCUA 
Board  to  enforce  a  directive  under  part 
702  "through  any  other  judicial  or 
administrative  proceeding  authorized  by 
law."  §  747.2005(c). 

BKiJNQ  CODE  7S35-01-U 


"  See  Interpretive  Ruling  and  Policy  Statement 
95-1,  60  FR  14795  (March  20. 1995). 


"The  credit  union  which  was  directed  to  dismiss 
a  director  or  officer  may  not  seek  reinstatement  of 
the  dismissed  director  or  officer  under  section 


747.2004,  but  that  credit  union  may  challenge  the 
directive  under  $  747.2002. 
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Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis 
describing  any  significant  economic 
impact  a  proposed  regulation  may  have 
on  a  substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
detennined  and  certifies  that  the 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Thus,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  five 
requirements  of  the  proposed  rule 
constitute  collections  of  information 
xuider  the  Paperwork  Reduction  Act. 
The  requirements  are:  (1)  To  provide 
written  notice  to  the  regional  director 
and  state  supervisory  authority,  if 
appropriate,  of  a  change  to  the  credit 
union's  net  worth  ratio  that  places  the 
credit  union  in  a  lower  net  worth 
category;  (2)  To  submit  a  net  worth 
restoration  plan  if  the  credit  union  is 
undercapitalized,  significantly 
undercapitalized,  or  critically 
imdercapitalized;  (3)  To  submit  a 
revised  net  worth  restoration  plan  when 
the  initial  plan  is  not  approved;  (4)  For 
new  credit  imions,  to  submit  a  revised 
business  plan;  and  (5)  For  new  credit 
unions,  to  submit  a  new  revised 
business  plan  when  the  revised  business 
plan  is  not  approved.  NCUA  is 
submitting  a  copy  of  the  proposed 
regulation  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review. 

NCUA  estimates  that  500  federally 
insured  credit  unions  would  have  to 
prepare  a  notice  to  the  regional  director 
and  state  supervisory  authority  of  a 
change  to  the  credit  union's  net  worth 
ratio.  It  is  expected  that  this  would  take 
1  hoiu'  per  year,  resulting  in  a  total 
burden  of  500  hours.  NCUA  estimates 
that  300  federally  insured  credit  unions 
would  be  required  to  submit  a  net  worth 
restoration  plan,  and  each  plan  would 
require  an  average  of  60  hours  to 
prepare,  resulting  in  18,000  biu-den 
hours.  NCUA  further  estimates  that  30 
federally  insured  credit  unions'  initial 
plans  would  not  be  approved,  requiring 
an  additional  burden  of  30  hours  each 
and  a  total  of  900  burden  hours.  NCUA 
estimates  50  new  federally  insured 
credit  unions  would  be  required  to 
submit  a  revised  business  plan,  and 
each  plan  would  require  an  average  of 
80  hours  to  prepare,  for  a  total  burden 
of  4,000  hours.  NCUA  further  estimates 
that  10  new  federally  insiued  credit 
unions'  plans  would  not  be  approved. 


requiring  an  additional  burden  of  40 
hours  each,  for  a  total  of  400  hours.  In 
total,  the  burden  created  by  the 
proposed  rule  is  23,800  hours.  It  is 
NCUA's  view  that  the  additional 
requirements  are  necessary  for  affected 
federally  insured  credit  unions  to 
adequately  address  the  net  worth 
requirements  of  the  proposed  rule. 

The  Paperwork  R^uction  Act  of  1995 
and  OMB  regulations  require  that  the 
public  be  provided  an  opportunity  to 
comment  on  information  collection 
requirements,  including  an  agency's 
estimate  of  the  burden  of  the  collection 
of  information.  The  NCUA  Board  invites 
comment  on:  (1)  whether  the  collection 
of  information  is  necessary;  (2)  the 
accuracy  of  NCUA's  estimate  of  the 
burden  of  collecting  the  information:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  collection  of  information. 
Comments  should  be  sent  to:  OMB 
Reports  Management  Branch,  New 
Executive  Office  Building,  Room  10202, 
Washington,  D.C.  20503;  Attention: 
Alex  T.  Hunt,  Desk  Officer  for  NCUA. 
Please  send  NCUA  a  copy  of  any 
comments  you  submit  to  OMB. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  As  prescribed 
by  CUMAA,  part  702  applies  to  all 
federally-insured  credit  unions, 
including  federally-insured.  State- 
chartered  credit  unions.  Accordingly,  it 
may  have  a  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  impact  Is  an 
unavoidable  consequence  of  carrying 
out  the  statutory  mandate  to  adopt  a 
system  of  prompt  corrective  action  for 
federally-insured  credit  unions. 

Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  a  minimal 
regulatory  burden.  Although  much  of 
the  language  of  this  rule  is  mandated  by 
Congress,  we  request  yoiu'  comments  on 
whether  the  proposed  rule  is 
imderstandable  and  minimally  intrusive 
if  implemented  as  proposed. 

List  ofSubiects 

12  CFR  Part  702 

Credit  unions,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  747 

Administrative  practices  and 
procedures.  Credit  imions. 


By  the  National  Credit  Union 
Administration  Board  on  May  3, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  it  is  proposed  that  12 
CFR,  parts  702  and  747  be  amended  as 
set  forth  below: 

Part  702  is  revised  to  read  as  follows: 

PART  702— PROMPT  CORRECTIVE 
ACTION 

Sec. 

702.1  Authority,  purpose,  scope,  and  other 
supervisory  authority. 

702.2  Definitions. 

702.3  Measure,  notice  and  effective  date  of 
net  worth  classification. 

Subpart  A— Statutory  Prompt  Corrective 
Action 

702.101  Statutory  net  worth  categories. 

702.102  Complex  credit  unions  defined 
[Reserved]. 

702.103  Risk-based  net  worth  requirements 
for  complex  credit  unions  (Reserved). 

702.104  Prompt  corrective  action  for 
"adequately  capitalized"  credit  unions. 

702.105  Prompt  corrective  action  for 
"undercapitalized"  credit  unions. 

702.106  Prompt  corrective  action  for 
"significantly  undercapitalized"  credit 
unions. 

702.107  Prompt  corrective  action  for 
"critically  imdercapitalized"  credit 
unions. 

702.108  Consulution  with  State  officials  on 
proposed  prompt  corrective  action. 

702.109  Net  worth  restoration  plans. 

Subpart  B— Aitamative  Prompt  CorFactive 
Action  for  New  Credit  Unions 

702.201  Scope  and  definition. 

702.202  Net  worth  categories  for  new  credit 
unions. 

702.203  Prompt  corrective  action  for 
"adequately  capitalized"  new  credit 
unions. 

702.204  Prompt  corrective  action  for 
"moderately  capitalized"  new  credit 
unions.    . 

702.205  Prompt  corrective  action  for 
"marginally  capitalized"  new  credit 
unions. 

702.206  Prompt  corrective  action  far 
"minimally  capitalized"  new  credit 
unions. 

702.207  Prompt  corrective  action  for 
"uncapitalized"  new  credit  unions. 

702.208  Revised  business  "plans  for  new 
credit  unions. 

702.209  Incentives  for  new  credit  unions. 

Subpart  C — Reserves 

702.301  Reser\'es 

702.302  Full  and  fair  disclosure  of  financial 
condition. 

702.303  Payment  of  dividends. 
Authority:  12  U.S.C.  1766(a),  1790d. 

f  702.1    Auttiority,  purpose,  scope,  and 
other  supervisory  authority. 

(a)  Authority.  This  part  (except  for 
subpart  C)  and  subpart  L  of  part  747  of 
this  chapter  are  issued  by  the  National 
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Credit  Union  Administration  pursuant 
to  section  216  of  the  Federal  Credit 
Union  Act  (FCUA).  12  U.S.C.  1790d 
(section  1790d),  as  added  by  section  301 
of  the  Credit  Union  Membership  Access 
Act,  Public  Law  105-219, 112  Stat.  913 
(1998).  Subpart  C  of  this  part  is  issued 
pursuant  to  FCUA  section  120, 12 
U.S.C.  1766. 

(b)  Purpose.  The  express  purpose  of 
prompt  corrective  action  under  section 
1 790d  is  to  resolve  the  problems  of 
federally-insured  credit  unions  at  the 
least  possible  long-term  loss  to  the 
National  Credit  Union  Share  Insurance 
Fund.  This  part  carries  out  the  piupose 
of  prompt  corrective  action  by 
establishing  a  framework  of  supervisory 
requirements  and  restrictions  designed 
to  restore  and  improve  the  capital  levels 
of  federally-insured  credit  unions 
according  to  a  credit  luiion's  net  worth 
ratio. 

(c)  Scope.  This  part  implements  the 
provisions  of  section  1 790d  as  they 
apply  to  federally-insured  credit  imions, 
whether  federally-  or  state-chartered;  to 
such  credit  unions  defined  as  "new" 
pursuant  to  12  U.S.C.  1790d(b)(2);  and 
to  such  credit  imions  defined  as 
"complex"  pursuant  to  12  U.S.C. 
1790d(d).  Certain  of  these  provisions 
also  apply  to  officers  and  directors  of 
federally-insured  credit  imions.  This 
Part  does  not  apply  to  corporate  credit 
unions.  Procedures  for  issuing, 
reviewing  and  enforcing  orders  and 
directives  issued  under  this  part  are  set 
forth  in  subpart  L  of  Part  747  of  this 
chapter,  12  CFR  747.2001. 

(d)  Other  supervisory  authority. 
Neither  FCUA  section  1790d  nor  this 
Part  in  any  way  limits  the  authority  of 
the  NCUA  Board  under  any  other 
provision  of  law  to  take  additional 
supervisory  actions  to  address  unsafe  or 
unsound  practices  or  conditions,  or 
violations  of  applicable  law  or 
regulations.  Action  taken  under  this  part 
may  be  taken  independently  of,  in 
conjunction  with,  or  in  addition  to  any 
other  enforcement  action  available  to 
the  NCUA  Board,  including  issuance  of 
cease  and  desist  orders,  orders  of 
prohibition,  suspension  and  removal,  or 
assessment  of  civil  money  penalties,  or 
any  other  actions  authorized  by  law. 

}702J2    DeflnKions. 

Except  as  provided  below,  the  terms 
used  in  this  part  have  the  same 
meanings  as  set  forth  in  FCUA  sections 
101  and  216, 12  U.S.C.  1752, 1790d. 

(a)  Appropriate  State  official  means 
the  commission,  board  or  other 
supervisory  authority  having 
jurisdiction  over  credit  unions  chartered 
by  the  State  which  chartered  the 
affected  credit  union. 


(b)  Credit  union  means  a  federally- 
insured,  federally-chartered  or  State- 
chartered,  unless  otherwise  indicated. 

(c)  CUSO  means  a  credit  union 
service  organization  defined  for 
purposes  of  this  part  as  a  legal  entity 
established  under  state  law,  which  is 
owned  in  whole  or  in  part  by  one  of 
more  federally-insured  credit  unions 
(including  a  state-chartered  credit 
union)  and  which— 

(1)  Provides  services  associated  with 
the  routine  operations  of  credit  unions; 
or 

(2)  Engages  in  activities  incidental  to 
the  conduct  of  a  credit  union;  or 

(3)  Engages  in  activities  that  further  or 
facilitate  the  purposes  of  a  credit  union; 
or 

(4)  Furnishes  services  to  a  credit 
union. 

(d)  NCUSIF  means  the  National  Credit 
Union  Share  Insurance  Fund  as  defined 
by  12  U.S.C.  1783. 

(e)  Net  worth  means  the  retained 
earnings  balance  of  the  credit  union  as 
determined  under  generally  accepted 
accounting  principles.  With  respect  to  a 
credit  union  designated  low-income  (as 
defined  in  12  U.S.C.  1757(6)),  net  worth 
includes  secondary  capital  accounts  that 
are  uninsured  and  subordinate  to  all 
other  claims  against  the  low-income 
credit  union,  including  the  claims  of 
creditors,  shareholders  and  the  NCUSIF. 

(f)  Net  worth  ratio  means,  with  respect 
to  a  credit  union,  the  ratio  of  the  net 
worth  of  the  credit  union  to  the  total 
assets  of  the  credit  union. 

(g)  New  credit  union  means  a 
federally-insured  credit  union  which 
both  has  been  in  operation  for  less  than 
ten  (10)  years  and  has  $10,000,000  or 
less  in  total  assets. 

(h)  Shares  means  insured  shares  as 
defined  in  12  CFR  741.4(b)(2). 

(i)  Total  assets  means  the  average  of 
the  total  assets  reported  (including  those 
that  reasonably  should  be  reported)  by 
the  credit  union  on  the  line  entitled 
"TOTAL  ASSETS"  on  its  most  recent 
four  (4)  quarterly  Call  Reports,  or  for  a 
semi-annual  filer,  on  its  most  recent  two 
(2)  semi-annual  Call  Reports. 

S  702.3    Measures,  notice  and  eftactive 
date  of  net  worth  classifieation. 

(a)  Net  worth  measures.  For  purposes 
of  this  part,  a  credit  union's  net  worth 
category  classification  will  be 
determined  by  two  measures: 

(1)  The  net  worth  ratio  as  defined  in 
§  702.2(f);  and 

(2)  The  risk-based  net  worth 
requirement  applicable  to  a  credit  union 
defined  as  "complex"  under  §  702.102. 

(b)  Notice  and  effective  date  of  net 
worth  classification.  For  purposes  of 
this  part,  a  federally-insured  credit 


union  shall  have  notice  of  its  net  worth 
ratio  (including  any  applicable  risk- 
based  net  worth  requirement)  and  shall 
be  classified  within  the  corresponding 
net  worth  category  as  of  the  earliest  to 
occur  of: 

(1)  The  last  day  of  the  credit  union's 
most  recent  dividend  period  for  regular 
shares,  but  no  less  frequently  than 
quarterly;  or 

(2)  The  date  the  credit  union  received 
its  most  recent  final  report  of 
examination;  or 

(3)  The  date  the  credit  union  received 
written  notice  fit)m  the  NCUA  Board  or, 
if  State-chartered,  the  appropriate  State 
official  of  reclassification  based  on 
safety  and  soundness  grounds  as 
provided  under  §§  702.101(b)  and 
702.202(d)  of  this  part,  or  of  an 
adjustment  to  its  net  worth  ratio  as 
provided  under  paragraph  (d)  of  this 
section. 

(c)  Notice  by  credit  union  of  change 
in  net  worth  category.  A  federally- 
insured  credit  union  shall  provide 
written  notice  to  the  NCUA  Board  and, 
if  State-chartered,  to  the  appropriate 
State  official,  of  a  change  in  its  net 
worth  ratio  that  places  the  credit  union 
in  a  lower  net  worth  category  no  later 
than  15  calendar  days  after  the  effective 
date  of  the  change  as  determined  under 
paragraphs  (b)  (1)  and  (2)  of  this  section. 
Written  notice  to  the  NCUA  Board  shall 
be  deemed  effective  if  it  is  delivered  to 
the  appropriate  Regional  Director  and,  if 
State-chartered,  to  the  appropriate  State 
official.  Failure  to  provide  such  notice 
to  the  NCUA  Board  within  15  calendar 
days,  or  failure  to  provide  such  notice 
altogether,  in  no  way  alters  the  effective 
date  of  a  change  of  net  worth 
classification  under  this  subparagraph, 
nor  the  affected  credit  union's  legal 
obligations  under  this  part. 

(d)  Adjustment  of  net  worth  ratio.  To 
effectuate  and  further  the  purpose  of 
this  part,  the  NCUA  Board  and,  in  the 
case  of  a  State-chartered  credit  union, 
the  NCUA  Board  or  appropriate  State 
official,  may  adjust  a  credit  union's  net 
worth  ratio  to  reflect  the  impact  of 
accounting  adjustments  made  for  items 
of  "other  comprehensive  income"  such 
as  accumulated  unrealized  gains  and 
losses  on  available-for-sale  securities 
when  the  failure  to  do  so  would 
overstate  or  understate  the  credit 
union's  net  worth  ratio,  thereby  either 
permitting  it  to  evade  appropriate 
prompt  corrective  action  or  subjecting  it 
to  unwarranted  prompt  corrective 
action. 
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SubfMrt  A— Statutory  Prompt 
Corrective  Action 

§  702.1 01    Statutory  net  worth  categories. 

(a)  Net  worth  categories.  Except  for 
credit  unions  defined  as  "new"  under 
subpart  B  of  this  part,  a  federally- 
insured  credit  union  shall  be 
classified — 

(1)  Well  capitalized  if  it  has  a  net 
worth  ratio  of  seven  percent  (7%)  or 
greater  and  also  meets  any  applicable 
risk-based  net  worth  requirement  under 
§702.102; 

(2)  Adequately  capitalized  if  it  has  a 
net  worth  ratio  of  six  percent  (6%)  or 
more  but  less  than  seven  percent  (7%), 
and  also  meets  any  applicable  risk- 
based  net  worth  requirement  under 
§702.102; 

(3)  Undercapitalized  if  it  has  a  net 
worth  ratio  of  four  percent  (4%)  or  more 
but  less  than  six  percent  (6%),  or  fails 
to  meet  any  applicable  risk-based  net 
worth  requirement  under  §  702.102; 

(4)  Significantly  undercapitalized  if  it: 
(i)  Has  a  net  worth  ratio  of  two  percent 

(2%)  or  more  but  less  than  four 
percent  (4%);  or 
(ii)  Has  a  net  worth  ratio  of  two  percent 
(2%)  or  more  but  less  than  five 
percent  (5%),  and  either— 

(A)  Fails  to  submit  an  acceptable  net 
worth  restoration  plan  within  the 
time  prescribed  in  section  702.109; 
or 

(B)  Materially  fails  to  implement  a  net 
worth  restoration  plan  accepted  by 
the  NCUA  Board; 

(5)  Critically  undercapitalized  if  it  has 
a  net  worth  ratio  of  less  than  two 
percent  (2%). 

(b)  Reclassification  based  on 
supervisory  criteria  other  than  net 
worth.  The  NCUA  Board  may  reclassify 
a  "well  capitalized"  credit  union  as 
"adequately  capitalized"  and  may 
require  an  "adequately  capitalized"  or 
"undercapitalized"  credit  union  to 
comply  with  certain  mandatory  or 
discretionary  supervisory  actions  as  if  it 
were  in  the  next  lower  net  worth 
category  (each  of  such  actions 
hereinafter  referred  to  generally  as 
"reclassification")  in  the  follovtring 
circumstances: 

(1)  Unsafe  or  unsound  condition.  The 
NCUA  Board  has  determined,  after 
notice  and  opportimity  for  hearing 
pursuant  to  §  747.2003  of  this  chapter, 
that  the  credit  union  is  in  an  imsafe  or 
imsound  condition;  or 

(2)  Unsafe  or  unsound  pmctice.  The 
NCUA  Board  has  determined,  after 
notice  and  opportiuiity  for  hearing 
piusuant  to  §  747.2003  of  this  chapter, 
that  the  credit  union  had  notice  of,  but 
has  not  corrected  an  imsafe  or  imsoiuid 
practice. 


(c)  Non-delegation.  The  NCUA  Board 
may  not  delegate  its  authority  to 
reclassify  a  credit  union  under 
paragraph  (b)  of  this  section. 

(d)  Consultation  with  State  officials. 
The  NCUA  Board  shall  seek  and 
consider  the  views  of  the  appropriate 
State  official  before  reclassifying  a  credit 
union  under  paragraph  (b)  of  this 
section. 

§  702.1 02    Complex  credit  unions  defined 
[Reservedl. 

§702.103    Rislt-based  net  worth 
requirements  for  complex  credit  unions 
[Reserved]. 

§  702.1 04    Prompt  corrective  action  for 
"adequately  capitalized"  credK  unions. 

(a)  Earnings  transfer.  If  a  federally- 
insiu^d  credit  union  becomes 
"adequately  capitalized,"  it  must 
annually  tremsfer  to  its  regular  reserve 
account  earnings  equivalent  to  not  less 
than  Vioths  percent  (0.4%)  of  its  total 
assets  as  defined  by  §  702, 2(i),  at  the 
following  rates: 

(1)  In  the  case  of  a  credit  union  having 
a  monthly  dividend  period  for  regular 
shares,  at  a  rate  of  at  least  eight  and  one- 
third  percent  (8.334%)  per  month  of  the 
annual  amount;  and 

(2)  In  the  case  of  a  credit  union  having 
a  quarterly,  semi-annual  or  aimual 
dividend  period  for  regiilar  shares,  at  a 
rate  of  at  least  twenty  five  percent  (25%) 
per  quarter  of  the  annual  amount. 

(b)  Reduction  in  earnings  transfer.  On 
a  case-by-case  basis  and  subject  to 
review  and  revocation  no  less  frequently 
than  quarterly,  the  NCUA  Board  may 
permit  the  credit  union  to  transfer  an 
amount  that  is  less  than  the  equivalent 
of  */ioths  percent  (0.4%)  of  its  total 
assets,  to  the  extent  the  credit  union 
demonstrates  to  the  NCUA  Board  that 
such  lesser  amount — 

(1)  Is  necessary  to  avoid  a  significant 
redemption  of  shares;  and 

(2)  Would  further  the  piupose  of  this 
part. 

§  702.1 05    Prompt  corrective  action  for 
"undercapitalized"  credK  unions. 

(a)  Mandatory  action  by  credit  union. 
If  a  federally-insured  credit  union 
becomes  "imdercapitalized,"  it  must 
immediately — 

(1)  Earnings  transfer.  Transfer 
earnings  to  its  regular  reserve  accoimt  as 
provided  in  §  702.104; 

(2)  Submit  net  worth  restoration  plan. 
Submit  a  net  worth  restoration  plan 
pursuant  to  §  702.109; 

(3)  Restrict  increase  in  assets.  Not 
permit  the  credit  imion's  assets  to 
increase  beyond  its  total  assets  as 
defined  by  §  702.2(i),  unless— 

(i)  The  NCUA  Board  has  approved  a  net 
worth  restoration  plan  which 


provides' for  an  increase  in  total 

assets;  and 
(ii)  The  assets  of  the  credit  uinion  are 

increasing  consistent  with  the 

approved  plan;  and 
(iii)  The  credit  union's  net  worth  ratio 

is  increasing  at  a  rate  that  is 

consistent  with  the  approved  plan; 
(4)  Restrict  member  business  loans. 
Not  increase  the  total  amount  of 
member  business  loans  imtil  the  credit 
union  becomes  "adequately  capitalized" 
unless  it  qualifies  for  an  exception 
under  12  U.S.C.  1757a(b). 

(b)  Discretionary  action  by  NCUA. 
Subject  to  the  applicable  procediues  for 
issuing,  reviewing  and  enforcing 
directives  set  forth  in  subpart  L  of  part 
747  of  this  chapter,  the  NCUA  Board 
may,  with  respect  to  any 
"imdercapitalized"  credit  union,  or  a 
director,  officer  or  employee  of  such 
credit  union,  take  one  or  more  of  the 
following  actions,  if  it  determines  that 
those  actions  are  necessary  to  carry  out 
the  purpose  of  this  part: 

(1)  Requiring  prior  approval  for 
acquisitions,  branching,  new  lines  of 
business.  Prohibit  a  credit  union  from, 
directly  or  indirectly,  acquiring  any 
interest  in  any  CUSO  or  credit  union, 
establishing  or  acquiring  any  additional 
branch  office,  or  engaging  in  any  new 
line  of  business,  unless  the  NCUA  Board 
has  approved  the  credit  union's  net 
worth  restoration  plan,  the  credit  union 
is  implementing  its  plan,  and  the  NCUA 
Board  determines  that  the  proposed 
action  is  consistent  with  and  will 
further  the  objectives  of  that  plan; 

(2)  Restricting  transactions  'vith  and 
ownership  of  CUSO.  Restrict  the  credit 
union's  transactions  with  a  CUSO.  or  ' 
require  the  credit  union  to  reduce  or 
divest  its  ownership  interest  in  a  CUSO; 

(3)  Restricting  dividend  paid.  Restrict 
the  dividend  rates  the  credit  imion  pays 
on  shares  to  the  prevailing  rates  paid  on 
comparable  accounts  and  matiuities  in 
the  region  where  the  credit  union  is 
located,  as  determined  by  the  NCUA 
Board,  except  that  dividend  rates 
already  paid  on  shares  acquired  before 
imposing  a  restriction  imder  this 
paragraph  may  not  be  retroactively 
restricted; 

(4)  Prohibiting  or  reducing  asset 
growth.  Prohibit  any  growth  whatsoever 
in  the  credit  union's  assets  or  in  a 
category  of  assets,  or  require  the  credit 
union  to  reduce  its  assets  or  a  category 
of  assets; 

(5)  Alter,  reduce  or  terminate  activity. 
Require  the  credit  union  or  its  CUSO  to 
alter,  reduce,  or  terminate  any  activity; 

(6)  Prohibiting  nonmember  deposits. 
Prohibit  the  credit  union  from  accepting 
all  or  certain  notunember  deposits  as 
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otherwise  permitted  under  12  U.S.C. 
1757(6)  and  §  701.32  of  this  chapter,  or 
under  applicable  State  law; 

(7)  Other  action  no  more  severe. 
Restrict  or  require  such  other  action  by 
the  credit  union  as  the  NCUA  Board 
determines  will  carry  out  the  purpose  of 
this  part  better  than  any  of  the  actions 
prescribed  in  paragraphs  (b)  (1)  through 
(6)  of  this  section,  provided  that  such 
other  restriction  or  requirement  is  no 
more  severe  than  the  actions  prescribed 
in  paragraphs  (b)  (1)  through  (6). 

(c)  Prerequisite  for  improving 
management.  The  NCUA  Board  may 
take  any  of  the  following  actions 
provided  that  it  first  takes  one  or  more 
of  the  actions  prescribed  in  paragraphs 
(b)  (1)  through  (7)  of  this  section  or 
determines  that  none  of  those  actions 
would  further  the  purpose  of  this  part: 

(1)  New  election  of  directors.  Order  a 
new  election  of  the  credit  union's  board 
of  directors; 

(2)  Dismissing  directors  or  senior 
executive  oncers.  Require  the  credit 
imion  to  disnuss  from  office  any 
director  or  senior  executive  officer, 
provided  however,  that  a  dismissal 
under  this  clause  shall  not  be  construed 
to  be  a  formal  administrative  action  for 
removal  under  12  U.S.C.  1786(g); 

(3)  Employing  qualified  senior 
executive  officers.  Require  the  credit 
imion  to  employ  qualified  senior 
executive  officers  (who,  if  the  NCUA 
Board  so  specifies,  shall  be  subject  to  its 
approval). 

1702.106    Prompt  corrective  action  for 
"significantly  undercapHalized"  credit 
union*. 

(a)  Mandatory  action  by  credit  union. 
Immediately  upon  becoming 
"significantly  imdercapitalized,"  a 
federally-insured  credit  union  must — 

(1)  Earnings  transfer.  Transfer 
earnings  to  its  regular  reserve  account  as 
provided  in  §  702.104; 

(2)  Submit  net  worth  restoration  plan. 
Submit  a  net  worth  restoration  plan 
pursuant  to  §  702.109; 

(3)  Restrict  increase  in  assets.  Not 
permit  the  credit  union's  assets  to 
increase  beyond  its  total  assets  as 
defined  by  section  702. 2(i),  except  as 
provided  in  §  702.105(a)(3); 

(4)  Restrict  member  business  loans. 
Not  increase  the  total  amoimt  of 
member  business  loans  except  as 
provided  in  §  702.105(a)(4). 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  applicable  procedures  for 
issuing,  reviewing  and  enforcing 
directives  set  forth  in  subpart  L  of  part 
747  of  this  chapter,  the  NCUA  Board 
may,  with  respect  to  any  "significantly 
imdercapitalized"  credit  union,  or  a 
director,  officer  or  employee  of  such 


credit  union,  take  one  or  more  of  the 
following  actions  if  it  determines  that 
those  actions  are  necessary  to  carry  out 
the  purpose  of  this  part: 

(1)  Requiring  prior  approval  for 
acquisitions,  branching,  new  lines  of 
business.  Prohibit  a  credit  imion  from, 
directly  or  indirectly,  acquiring  any 
interest  in  any  CUSO  or  credit  union, 
establishing  or  acquiring  any  additional 
branch  office,  or  engaging  in  any  new 
line  of  business,  except  as  provided  in 

§  702.105(b)(1); 

(2)  Restricting  transactions  with  and 
ownership  of  CUSO.  Restrict  the  credit 
imion's  transactions  with  a  CUSO,  or 
require  the  credit  luiion  to  divest  or 
reduce  its  ownership  interest  in  a 
CUSO; 

(3)  Restricting  dividend  paid.  Restrict 
the  dividend  rates  that  the  credit  union 
pays  on  shares  as  provided  in 

§  702.105(b)(3); 

(4)  Prohibiting  or  reducing  asset 
growth.  Prohibit  any  growth  whatsoever 
in  the  credit  union's  assets  or  in  a 
category  of  assets,  or  require  the  credit 
imion  to  reduce  assets  or  a  category  of 
assets; 

(5)  Alter,  reduce  or  terminate  activity. 
Require  the  credit  union  or  its  CUSO(s) 
to  alter,  reduce,  or  terminate  any 
activity; 

(6)  Prohibiting  nonmember  deposits. 
Prohibit  the  credit  union  from  accepting 
all  or  certain  nonmember  deposits  as 
otherwise  permitted  under  12  U.S.C. 
1757(6)  and  §  701.32  of  this  chapter,  or 
under  applicable  State  law; 

(7)  Restricting  senior  executive 
officers'  compensation.  Limit  or  reduce 
payment  of  compensation  to  any  senior 
executive  officer,  limit  or  prohibit 
payment  of  a  bonus  to  sudi  officer,  or 
condition  pajrment  of  compensation  or 
a  bonus  to  such  officer  upon  the  NCUA 
Board's  prior  approval; 

(8)  Improving  management.  Order  a 
new  election  of  board  of  directors; 
dismiss  directors  or  senior  executive 
officers;  or  employ  qualified  senior 
executives,  all  as  provided  in 

§  702.105(c),  without  the  prerequisite 
that  applies  to  that  section; 

(9)  Requiring  merger.  Require  the 
credit  union  to  merge  with  another 
financial  institution  if  one  at  more 
grounds  exist  for  placing  the  credit 
union  into  conservatorship  pursuant  to 
12  U.S.C.  1786(h)(1)(F),  or  into 
liquidation  pursuant  to  12  U.S.C. 
1787(a)(3)(A)(i); 

(10)  Other  actions.  Restrict  or  require 
such  other  action  by  the  credit  union  as 
the  NCUA  Board  determines  will  carry 
out  the  purpose  of  this  part  better  than 
any  of  the  actions  prescribed  in 
paragraphs  (b)(1)  through  (9)  of  this 
section. 


(c)  Discretionary  conservatorship  or 
liquidation  if  no  prospect  of  becoming 
"adequately  capitalized. " 
Notwithstanding  any  other  actions 
required  or  permitted  to  be  taken  under 
this  section,  when  a  credit  union 
becomes  "significantly 
undercapitaUzed"  (including  by 
reclassification  under  §  702.101(b)),  the 
NCUA  Board  may  place  the  credit  union 
into  conservatorship  pursuant  to  12 
U.S.C.  1786(h)(1)(F),  or  into  liquidation 
pursuant  to  12  U.S.C.  1787(a)(3)(A)(i), 
provided  that  the  credit  union  has  no 
reasonable  prospect  of  becoming 
"adequately  capitalized." 

§  702.107    Prompt  corrective  action  for 
"critically  undercapitalized"  credit  unions. 

(a)  Mandatory  action  by  credit  uiuon. 
Inunediately  upon  becoming  "critically 
undercapitalized,"  a  federally-insured 
credit  union  must — 

(1)  Earnings  transfer.  Transfer 
earnings  to  its  regular  reserve  account  as 
provided  in  §  702.104; 

(2)  Submit  net  worth  restoration  plan. 
Submit  a  net  worth  restoration  plan 
pursuant  to  §  702.109; 

(3)  Restrict  increase  in  assets.  Not 
permit  the  credit  union's  assets  to 
increase  beyond  its  total  assets  as 
defined  by  §  702. 2(i),  except  as  provided 
in  §  702.105(a)(3); 

(4)  Restrict  member  business  loans. 
Not  increase  the  total  amount  of 
member  business  loans  except  as 
provided  in  §  702.105(a)(4). 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  applicable  procedures  for 
issuing,  reviewing  and  enforcing 
directives  set  forth  in  subpart  L  of  part 
747  of  this  chapter,  the  NCUA  Board 
may,  with  respect  to  any  "critically 
undercapitalized"  credit  union,  or  a 
director,  officer  or  employee  of  such 
credit  union,  take  one  or  more  of  the 
following  actions  if  it  determines  that 
those  actions  are  necessary  to  carry  out 
the  purpose  of  this  part: 

(1)  Requiring  prior  approval  for 
acquisitions,  branching,  new  lines  of 
business.  Prohibit  a  credit  union  from, 
directly  or  indirectly,  acquiring  any 
interest  in  any  CUSO  or  credit  union, 
establishing  or  acquiring  any  additional 
branch  office,  or  engaging  in  any  new 
line  of  business,  except  as  provided  by 
§  702.105(b)(1); 

(2)  Restricting  transactions  with  and 
ownership  of  CUSO.  Restrict  the  credit 
union's  transactions  with  a  CUSO,  or 
require  the  credit  union  to  divest  or 
reduce  its  ownership  interest  in  a 
CUSO; 

(3)  Restricting  dividend  paid.  Restrict 
the  dividend  rates  that  the  credit  union 
pays  on  shares  as  provided  in 

§  702.105(b)(3); 


(4)  Prohibiting  or  reducing  asset 
growth.  Prohibit  any  growth  whatsoever 
in  the  credit  union's  assets  or  in  a 
category  of  assets,  or  require  the  credit 
union  to  reduce  assets  or  a  category  of 
assets; 

(5)  Alter,  reduce  or  terminate  activity. 
Require  the  credit  union  or  its  CUSO{s) 
to  alter,  reduce,  or  terminate  any 
activity; 

(6)  Prohibiting  nonmember  deposits. 
Prohibit  the  credit  union  from  accepting 
all  or  certain  nonmember  deposits  as 
otherwise  permitted  imder  12  U.S.C. 
1757(6)  and  §  701.32  of  this  chapter,  or 
under  applicable  State  law; 

(7)  Restricting  senior  executive 
officers'  compensation.  Limit  or  reduce 
payment  of  compensation  to  any  senior 
executive  officer,  limit  or  prohibit 
payment  of  a  bonus  to  such  officer,  or 
condition  payment  of  compensation  or 
a  bonus  to  such  officer  upon  the  NCUA 
Board's  approval; 

(8)  Improving  management.  Order  a 
new  election  of  board  of  directors; 
dismiss  directors  or  senior  executive 
officers;  or  employ  qualified  senior 
executive  officers,  all  as  provided  in- 

§  702.105(c),  but  without  the 
prerequisite  required  in  that  section; 

(9)  Restrictions  on  payments  on 
uninsured  secondary  capital.  Beginning 
60  days  after  a  credit  imion  becomes 
"critically  undercapitalized,"  prohibit 
payments  of  principal  or  dividends  on 
the  credit  union's  uninsured  secondary 
capital  accoimts,  except  that  impaid 
dividends  shall  continue  to  accrue 
imder  the  terms  of  the  account  to  the 
extent  permitted  by  law; 

(10)  Requiring  prior  approval.  Require 
a  "critically  undercapitalized"  credit 
imion  to  obtain  the  NCUA  Board's  prior 
written  approval  before  doing  any  of  the 
following: 

(i)  Entering  into  any  material  transaction 
other  than  in  the  usual  course  of 
business,  including  any  investment, 
expansion,  acquisition,  sale  of 
assets,  or  other  similar  action  with 
respect  to  which  the  credit  union  is 
required  to  provide  notice  to  the 
NCUA  Board; 

(ii)  Extending  credit  for  transactions 
deemed  highly  leveraged  by  the 
NCUA  Board  or,  if  State-chartered, 
by  the  appropriate  State  official; 

(iii)  AJnending  the  credit  union's  charter 
or  bylaws,  except  to  the  extent 
necessary  to  carry  out  any  other 
requirement  of  any  law,  regulation, 
or  order; 

(iv)  Making  any  material  change  in 
accoimting  methods; 

(v)  Paying  dividends  on  new  share 
accounts  at  a  rate  that  would^ 
increase  the  credit  union's  weighted 
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average  cost  of  funds  to  a  level 
significantly  exceeding  the 
prevailing  rates  of  interest  on 
insured  deposits  in  its  normal 
market  areas; 

(11)  Other  action.  Restrict  or  require 
such  other  action  by  the  credit  union  as 
the  NCUA  Board  determines  will  carry 
out  the  purpose  of  this  part  better  than 
any  of  the  actions  prescribed  in 
paragraphs  (b)(1)  through  (10)  of  this 
section; 

(12)  Requiring  merger.  Require  the 
credit  union  to  merge  with  another 
financial  institution  if  one  or  more 
grounds  exist  for  placing  the  credit 
imion  into  conservatorship  pursuant  to 
12  U.S.C.  1786(h)(1)(F),  or  into 
liquidation  pm^uant  to  12  U.S.C.  . 
1787(a)(3)(A)(i). 

(c)  Mandatory  conservatorship, 
liquidation  or  action  in  lieu  thereof  (1) 
Action  within  90  days.  Notwithstanding 
any  other  actions  required  or  permitted 
to  be  taken  imder  this  section  (and 
regardless  of  a  credit  union's  prospect  of 
becoming  "adequately  capitalized"),  the 
NCUA  Board  must,  within  90  calendar 
days  after  a  credit  union  becomes 
"critically  imdercapitalized" — 
(i)  Conservatorship.  Place  the  credit 
union  into  conservatorship 
pursuant  to  12  U.S.C.  1786(h)(1)(G); 
or 
(ii)  Liquidation.  Liquidate  the  credit 
union  pursuant  to  12  U.S.C. 
1787(a)(3)(A)(ii);  or 
(iii)  Other  corrective  action.  Take  other 
corrective  action  in  lieu  of 
conservatorship  or  liquidation  to 
better  achieve  the  purpose  of  this 
part,  provided  that  the  NCUA  Board 
dociunents  why  such  action  in  lieu 
of  conservatorship  or  liquidation 
would  do  so. 

(2)  Renewal  of  other  corrective  action. 
A  determination  by  the  NCUA  Board  to 
take  other  corrective  action  in  lieu  of 
conservatorship  or  liquidation  xmder 
paragraph  (c){l)(iii)  of  this  section  shall 
expire  after  an  effective  period  ending 
no  later  than  180  calendar  days  after  the 
determination  is  made,  and  the  credit 
union  shall  be  immediately  placed  into 
conservatorship  or  liquidation  under 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section,  unless  the  NCUA  Board  makes 
a  new  determination  under  paragraph 
(c)(l)(ii)  of  this  section  before  the  end  of 
the  effective  period  of  the  prior 
determination; 

(3)  Mandatory  liquidation  after  18 
months,  (i)  Generally.  Notwithstanding 
paragraphs  (c)(1)  and  (2)  of  this  section, 
the  NCUA  Board  must  place  a  credit 
union  into  conservatorship  or 
liquidation  if  it  remains  "critically 
imdercapitalized"  on  average  for  a  full 


calendar  quarter  following  a  period  of 

18  months  from  the  date  on  which  the 

credit  union  first  became  "critically 

imdercapitalized"; 

(ii)  Exception.  Notwithstanding 

paragraph  (c)(3)(i)  of  this  section 
section,  the  NCUA  Board  may 
continue  to  take  other  corrective 
action  in  lieu  of  conservatorship  or 
liquidation  if  it  certifies  that  the 
credit  union — 

(A)  Has  been  in  substantial 
compliance  with  an  approved  net 
worth  restoration  plan  requiring 
consistent  improvement  in  net 
worth  since  the  date  the  net  worth 
restoration  plan  was  approved; 

(B)  Has  positive  net  income  or  has  an 
upward  trend  in  earnings  that  the 
NCUA  Board  projects  as 
sustainable;  and 

(C)  is  viable  and  not  expected  to  fail. 
(4)  Nondelegation.  The  NCUA  Board 

may  not  delegate  its  authority  under 
paragraphs  (c)(1)  through  (3)  of  this 
section  unless  the  credit  union  has  less 
than  $5,000,000  in  total  assets.  A  credit 
union  shall  have  a  right  of  direct  appeal 
to  the  NCUA  Board  of  any  decision 
made  under  this  section  by  delegated 
authority. 

§702.108    Consuttation  with  State  officials 
on  proposed  prompt  corrective  action. 

(a)  Consultation  on  proposed 
conservatorship  or  liquidation.  Before 
placing  a  federally-insured  State- 
chartered  credit  union  into 
conservatorship  (pursuant  to  12  U.S.C. 
1786(h)(1)(F)  or  (G))  or  Hquidation 
(pursuant  to  12  U.S.C.  1787(a)(3))  as 
permitted  or  required  under  this  part  to 
facilitate  prompt  corrective  action — 

(1)  The  NCUA  Board  shall  seek  the 
views  of  the  appropriate  State  official 
(as  defined  in  §  702.2(a)),  and  give  him 
or  her  an  opportunity  to  place  the  credit 
union  into  conservatorship  or 
liquidation; 

(2)  The  NCUA  Board  shall,  upon 
timely  request  of  the  appropriate  State 
official,  promptly  provide  him  or  her 
with  a  written  statement  of  the  reasons 
for  the  proposed  conservatorship  or 
liquidation,  and  reasonable  time  to 
respond  to  that  statement; 

(3)  If  the  appropriate  State  official 
makes  a  timely  written  response  that 
disagrees  with  the  proposed 
conservatorship  or  liquidation  and  gives 
reasons  for  that  disagreement,  the 
NCUA  Board  shall  not  place  the  credit 
union  into  conservatorship  or 
liquidation  unless  it  first  considers  the 
views  of  the  appropriate  State  official 
and  determines  that — 

(i)  The  NCUSIF  faces  a  significant  risk 
of  loss  if  the  credit  union  is  not 
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placed  into  conservatorship  or 
liquidation;  and 
(ii)  Conservatorship  or  liquidation  is 
necessary  to  reduce  any  loss  that 
the  NCUSIF  either  is  expected  to 
incur  or  risks  incurring  \^th  respect 
to  the  credit  union. 

(b)  Nondelegation.  The  NCUA  Board 
may  not  delegate  any  determination 
under  paragraph  (a)(3)  of  this  section. 

(c)  Notification  when  taking 
discretionary  action.  The  NCUA  Board 
shall  seek  the  views  of  the  appropriate 
State  official  before  taking  any 
discretionary  action  with  respect  to  a 
federally-insured  State-chartered  credit 
union,  and  shall  allow  the  appropriate 
State  official  to  take  the  proposed  action 
independently  or  jointly  with  NCUA. 

§702.109    Net  worth  restoration  plans 

(a)  Schedule  for  filing.  (1)  Generally. 
A  federally-insured  credit  imion  shall 
file  a  written  net  worth  restoration  plan 
(Plan)  with  the  appropriate  Regional 
Director  and,  if  State-chartered,  the 
appropriate  State  official  within  45 
calendar  days  of  becoming  either 
"undercapitalized,"  "significantly 
undercapitalized"  or  "critically 
undercapitalized,"  imless  the  NCUA 
Board  notifies  the  credit  imion  in 
writing  that  its  Plan  is  to  be  filed  within 
a  different  period. 

(2)  Exception.  An  "adequately 
capitalized"  credit  union  that  is 
required,  on  safety  and  soundness 
groimds  under  §  702.101(b),  to  comply 
with  supervisory  actions  as  if  it  were 
"undercapitalized"  is  not  required  to 
submit  a  Plan  solely  due  to  the 
reclassification. 

(3)  Filing  of  additional  plan. 
Notwithstanding  paragraph  (a)(1)  of  this 
section,  a  credit  imion  that  has  already 
submitted  and  is  operating  under  a  Plan 
approved  under  this  section  is  not 
required  to  submit  an  additional  Plan 
due  to  a  change  in  net  worth  ratio  or 
reclassification  under  §  702.101(b), 
unless  the  NCUA  Board  notifies  the 
credit  imion  that  it  must  submit  a  new 
Plan.  A  credit  union  that  is  notified  to 
submit  a  new  or  revised  Plan  shall  file 
the  Plan  in  writing  with  the  appropriate 
Regional  Director  within  45  calendar 
days  of  receiving  such  notice,  unless  the 
NCUA  Board  notifies  the  credit  union  in 
writing  that  the  Plan  is  to  be  filed 
within  a  different  period. 

(4)  Failure  to  timely  file  plan.  When 
a  credit  union  fails  to  timely  file  a  Plan 
pursuant  to  paragraph  (a)(1)  or  (3)  of 
this  section,  the  NCUA  Board  shall 
promptly  notify  the  credit  union  that  it 
has  failed  to  file  a  Plan  and  that  it  has 
15  calendar  days  from  receipt  of  that 
notice  within  which  to  file  a  Plan. 


(b)  Assistance  in  preparing  plan. 
Upon  timely  request  by  a  credit  union 
having  total  assets  of  less  than  $10 
million  (regardless  how  many  years  it 
has  been  in  operation),  the  NCUA  Board 
shall  provide  assistance  in  preparing  a 
plan  required  to  be  filed  under 
paragraph  (a)  of  this  section. 

(c)  Contents  of  plan.  A  net  worth 
restoration  plan  must — 

(1)  Specify— 

(i)  The  steps  the  credit  union  will  take 
to  become  "adequately  capitalized"; 

(ii)  A  specific  timetable  for  increasing 
net  worth  during  each  year  in 
which  the  Plan  will  be  in  effect; 

(iii)  The  amount  of  earnings  equivalent 
to  not  less  than  4/lOths  percent 
(0.4%)  of  its  total  assets  that  the 
credit  union  will  transfer  to  its 
regular  reserve  account  under 
section  702.104(a),  or  such  lesser 
amount  as  the  credit  union  justifies 
to  the  NCUA  Board  under  section 
702.104(b); 

(iv)  How  the  credit  union  will  comply 
with  the  mandatory  and 
discretionary  restrictions  or 
requirements  imposed  on  it  under 
this  part; 

(v)  the  types  and  levels  of  activities  in 
which  the  credit  union  will  engage; 
and 

(vi)  if  required  to  submit  a  plan  due  to 
reclassification  under  section 
§  702.101(b),  the  steps  the  credit 
union  will  take  to  correct  the  unsafe 
or  unsound  practice(s)  or 
condition(s); 

(2)  Include  pro  forma  financial 
statements  covering  the  next  two  years; 

(3)  Contain  such  other  information  as 
the  NCUA  Board  has  required;  and 

(4)  With  respect  to  a  credit  union 
having  assets  of  $10  million  or  more, 
financial  data  submitted  in  connection 
with  its  net  worth  restoration  plan  must 
be  prepared  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP)  unless  the  NCUA 
Board  instructs  otherwise. 

(d)  Criteria  for  approval  of  plan.  The 
NCUA  Board  shall  not  accept  a  net 
worth  restoration  plan  unless  the  plan — 

(1)  Complies  with  paragraph  (c)  of 
this  section; 

(2)  Is  based  on  realistic  assumptions, 
and  is  likely  to  succeed  in  restoring  the 
credit  union's  net  worth; 

(3)  Would  not  unreasonably  increase 
the  credit  union's  exposure  to  risk 
(including  credit  risk,  interest-rate  risk, 
and  other  types  of  risk);  and 

(4)  Is  supported  by  appropriate 
assurances  from  the  credit  union  that  it 
will  comply  with  the  plan  until  it  has 
remained  "adequately  capitalized"  for 
four  (4)  consecutive  calendar  quarters. 


(e)  Review  of  plan.  (1)  Notice  of 
decision.  Within  60  calendar  days  after 
receiving  a  Flan  under  this  part,  the 
NCUA  Board  will  notify  the  credit 
union  in  writing  whether  the  Plan  has 
been  approved,  and  shall  provide 
reasons  for  its  decision  in  the  event  of 
disapproval. 

(2)  Consultation  with  state  officials.  In 
the  case  of  a  Plan  submitted  by  a 
federally-insured  State-chartered  credit 
union,  the  NCUA  Board  shall,  when 
evaluating  the  Plan,  seek  and  consider 
the  views  of  the  appropriate  State 
official. 

(f)  Plan  not  approved.  (1)  Submission 
of  revised  plan.  If  a  Plan  is  not  approved 
by  the  NCUA  Board,  the  credit  union 
shall  submit  a  revised  Plan  within  30 
calendar  days  of  receiving  notice  of 
disapproval,  unless  it  is  notified  in 
waiting  by  the  NCUA  Board  that  the 
revised  Plan  is  to  be  filed  within  a 
different  period.  Upon  receipt  of  notice 
of  disapproval  of  a  Plan,  an 
"undercapitalized"  credit  union  having 
a  net  worth  ratio  of  less  than  five 
percent  (5%)  shall  remain  subject  to  all 
of  the  provisions  of  this  part  applicable 
to  "significantly  undercapitalized" 
credit  unions  until  a  new  or  revised 
Plan  submitted  by  the  credit  union  is 
approved  by  the  NCUA  Board. 

(2)  Notice  of  decision  on  revised  plan. 
Within  30  calendar  days  after  receiving 
a  revised  Plan  under  paragraph  {f)(l)  of 
this  section,  the  NCUA  Board  shall 
notify  the  credit  union  in  writing 
whether  the  revised  Plan  is  approved. 
The  Board  may  extend  the  time  within 
which  notice  of  its  decision  shall  be 
provided. 

(g)  Failure  to  submit  or  implement 
plan.  Any  "undercapitalized"  credit 
union  having  a  net  worth  ratio  of  less 
than  five  percent  (5%)  which  fails  to 
submit  a  written  Plan  within  the 
applicable  period  provided  in  this 
section,  or  which  fails  in  any  material 
respect  to  timely  implement  an 
approved  Plan,  shall  be  remain  subject 
to  all  of  the  provisions  of  this  part 
applicable  to  "significantly 
undercapitalized"  credit  unions. 

(h)  Amendment  of  plan.  A  credit 
union  that  has  filed  an  approved  Plan 
may,  after  prior  written  notice  to  and 
approval  by  the  NCUA  Board,  amend  its 
Plan  to  reflect  a  change  in  circumstance. 
Until  such  time  as  a  proposed 
amendment  has  been  approved,  the 
credit  union  shall  implement  the  Plan 
as  approved  prior  to  the  proposed 
amendment. 
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Subpart  B— Altemativa  Prompt 
Corractiva  Action  for  Naw  Credit 
Uniona 

S  7(KL201    Scope  and  definition 

(a)  Scope.  This  subpart  B  applies 
exclusively  to  credit  unions  defined  in 
paragraph  (b)  of  this  section  as  "new" 
pursuant  to  12  U.S.C.  1790d(b){2)  in  lieu 
of  subpart  A  of  this  part. 

(b)  New  credit  union  defined.  A 
"new"  credit  union  for  purposes  of  this 
section  is  a  federally-insiued  credit 
union  that  has  both  been  in  operation 
for  less  than  ten  (10)  years  and  has  total 
assets  of  not  more  than  $10  million.  A 
credit  union  which  exceeds  $10  million 
in  total  assets  may  become  "new"  if  its 
total  assets  subsequently  fell  b^ow  $10 
million  while  it  is  still  in  operation  for 
less  than  10  years. 

(c)  Effect  of  spin-offs.  A  credit  union 
formed  as  the  result  of  a  "spin-off"  of 

a  group  from  the  field  of  membership  of 
an  existing  credit  imion  is  deemed  to  be 
in  operation  since  the  effective  date  of 
the  "spin-off."  A  credit  imion  whose 
total  assets  decline  below  $10  million 
because  a  group  within  its  field  of 
membership  has  been  "spun-off"  is 
eligible  to  become  "new"  if  it  has  been 
in  operation  less  than  10  years. 

(d)  Actions  to  evade  statutory  prompt 
corrective  action.  If  the  NCUA  Board 
determines  that  a  credit  union  was 
formed  as  a  result  of  a  "spin-off,"  or  was 
expanded  by  merger  or  by  the  addition 
of  a  group  to  its  field  of  membership, 
primarily  to  qualify  as  "new"  imder  this 
subpart,  the  credit  union  shall  be 
deemed  subject  to  prompt  corrective 
action  imder  subpart  A  of  this  part. 

§  702.202    Net  worth  categories  for  new 
credit  unions. 

(a)  Net  worth  measures.  For  piuposes 
of  this  part,  a  new  credit  union's  net 
worth  category  classification  will  be 
determined  by  its  net  worth  ratio  as 
defined  in  §  702.2(f),  and  any  risk-based 
net  worth  requirement  applicable  to  a 
new  credit  union  defined  as  "complex" 
under  §  702.102. 

(b)  Notice  and  effective  date  of  net 
worth  classification  of  new  credit  union. 
A  new  federally-insiued  credit  union 
shall  have  notice  of  its  net  worth  ratio 
(including  any  applicable  risk-based  net 
worth  requirement),  and  shall  be 
classified  within  the  corresponding  net 
worth  category  imder  this  subpart, 
effective  as  provided  in  §  702.3(b). 

(c)  Net  worth  categories.  A  federally- 
insured  credit  union  defined  as  "new" 
under  this  section  shall  be  classified — 

(1)  Well  capitalized  if  it  has  a  net 
worth  ratio  of  seven  percent  (7%)  or 
greater  and  also  meets  any  applicable 


risk-based  net  worth  requirement  imder 
§  702.102; 

(2)  Adequately  capitalized  if  it  has  a 
net  worth  ratio  of  six  percent  (6%)  or 
more  but  less  than  seven  percent  (7%), 
and  also  meets  any  applicable  risk- 
based  net  worth  requirement  under 

§  702.102; 

(3)  Moderately  capitalized  if  it  has  a 
net  worth' ratio  of  three  and  one-half 
percent  (3.5%)  or  more  but  less  than  six 
percent  (6%),  or  fails  to  meet  any 
applicable  risk-based  net  worth 
requirement  under  §  702.102; 

(4)  Marginally  capitalized  if  it  has  a 
net  worth  ratio  of  two  percent  (2%)  or 
more  but  less  than  three  and  one-half 
percent  (3.5%); 

(5)  Minimally  capitalized  if  it  has  a 
net  worth  ratio  of  zero  percent  (0%)  or 
greater  but  less  than  two  percent  (2%); 

(6)  Uncapitalized  if  it  has  a  net  wordi 
ratio  of  less  than  zero  percent  (0%)  (e.g., 
a  deficit  in  retained  earnings). 

(d)  Reclassification  based  on 
supervisory  criteria  other  than  net 
worth.  Subject  to  §  702.101(c)  and  (d), 
the  NCUA  Board  may  reclassify  a  "well 
capitalized"  new  credit  imion  as 
"adequately  capitalized"  and  may 
require  an  "adequately  capitalized," 
"moderately  capitalized"  or  marginally 
capitalized"  new  credit  union  to  comply 
with  certain  statutory  or  discretionary 
supervisory  actions  as  if  it  were  in  the 
next  lower  net  worth  category  (each  of 
such  actions  is  hereinafter  referred  to 
generally  as  "reclassification")  in  either 
of  the  circiunstances  prescribed  in 
§  702.101(b). 

9  702.203    Prompt  cogectivs  action  for 
"adequately  capitalized"  new  credit  unions. 

Until  an  "adequately  capitalized" 
new  credit  imion  becomes  "well 
capitalized,"  it  must  annually  transfer 
earnings  to  its  regular  reserve  account  as 
provided  in  §  702.104. 

§702.204    Prompt  corrective  action  for 
"moderately  capitailzed"  new  crsdK  unions. 

(a)  Mandatory  action  by  new  credit 
union.  \i  a  new  credit  union  becomes 
"moderately  capitalized"  (including  by 
reclassification  under  §  702.202(d)),  it 
must  immediately — 

(1)  Earnings  transfer.  Annually 
transfer  earnings  to  its  regular  reserve 
accoimt  in  an  amount  and  at  a  rate 
reflected  in  the  credit  union's  initial  or 
revised  business  plan; 

(2)  Submit  revised  business  plan. 
Submit  a  revised  business  plan  pursuant 
tp  §  702.208  if  its  net  worth  ratio  has  not 
increased  consistent  with  its  then- 
present  business  plan; 

(3)  Restrict  member  business  loans. 
Not  increase  the  total  amount  of 
member  business  loans  imtil  the  credit 


union  becomes  "adequately  capitalized" 
imless  it  qualifies  for  an  exception 
under  12  U.S.C.  1757a(b).  ». 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  applicable  procedures  set 
forth  in  subpart  L  of  part  747  of  this 
chapter  for  issuing,  reviewing  and 
enforcing  directives,  the  NCUA  Board 
may  take  one  or  more  of  the  actions 
prescribed  in  §  702.105(b)  and  (c)  if  the 
credit  union's  net  worth  has  not 
increased  consistent  with  its  then- 
present  business  plan. 

(c)  Discretionary  conservatorship  or 
liquidation.  Notwithstanding  any  other 
actions  required  or  permitted  to  be 
taken  under  this  section,  when  a  new 
credit  imion  becomes  "moderately 
capitalized"  (including  by 
reclassification  under  §  702.202(d)),  the 
NCUA  Board  may  place  the  credit  union 
into  conservatorship  pursuant  to  12 
U.S.C.  1786(h)(1)(F),  or  into  liquidation 
pursuant  to  12  U.S.C.  1787(a)(3)(A)(i), 
provided  that  the  credit  union  has  no 
reasonable  prospect  of  becoming 
"adequately  capitalized." 

f  702.205    Prompt  corrective  action  for 
"marginally  capitalized"  new  credH  unions. 

(a)  Mandatory  actions  by  new  credit 
union.  If  a  new  credit  union  becomes 
"marginally  capitalized"  (including  by 
reclassification  under  §  702.202(d)).  it 
must  immediately — 

(1)  Earnings  transfer.  Annually 
transfer  earnings  to  its  regular  reserve 
account  in  an  amount  and  at  a  rate 
reflected  in  the  credit  union's  initial  or 
revised  business  plan; 

(2)  Submit  revised  business  plan. 
Submit  a  revised  business  plan  pursuant 
to  §  702.208  if  its  net  worth  ratio  has  not 
increased  consistent  with  its  then- 
present  business  plan;  and 

(3)  Restrict  member  business  loans. 
Not  increase  the  total  amount  of 
member  business  loans  except  as 
provided  in  §  702.204(a)(3). 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  applicable  procedures  set 
forth  in  subpart  L  of  part  747  of  this 
chapter  for  issuing,  reviewing  and 
enforcing  directives,  the  NCUA  Board 
may  take  one  or  more  of  the  actions 
prescribed  in  §  702.106(b)  if  the  credit 
union's  net  worth  has  not  increased 
consistent  with  its  then-present 
business  plan. 

(c)  Discretionary  conservatorship  or 
liquidation.  Notwithstanding  any  other 
actions  required  or  permitted  to  be 
taken  under  this  section,  when  a  new 
credit  union  becoQies  "marginally 
capitalized"  (including  by 
reclassification  under  §  702.202(d)),  the 
NCUA  Board  may  place  the  credit  union 
into  conservatorship  pursuant  to  12 
U.S.C.  1786(h)(1)(F),  or  into  liquidation 
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pursuant  to  12  U.S.C.  1787(a)(3)(A)(i). 
provided  that  the  credit  imion  has  no 
reasonable  prospect  of  becomiiig 
"adequately  capitalized." 

S  702.206    Prompt  corractive  action  for 
"minimally  capttalizad"  new  credit  unions. 

(a)  Mandatory  action  by  new  credit 
union.  If  a  new  credit  union  becomes 
"minimally  capitalized,"  it  must 
immediately — 

(1)  Earnings  transfer.  Annually 
transfer  earnings  to  its  regular  reserve 
accoimt  in  an  amount  and  at  a  rate 
reflected  in  the  credit  imion's  initial  or 
revised  business  plan; 

(2)  Submit  revised  business  plan. 
Submit  a  revised  business  plan  pursuant 
to  §  702.208  if  its  net  worth  ratio  has  not 
increased  consistent  with  its  then- 
present  business  plan;  and 

(3)  Restrict  member  business  loans. 
Not  increase  the  total  amoimt  of 
member  business  loans  except  as 
provided  in  §  702.204(a)(3]. 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  procedures  set  forth  in 
subpart  L  of  part  747  of  this  chapter  for 
issuing,  reviewing  and  enforcing 
directives,  the  NCUA  Board  may  take 
one  or  more  of  the  actions  prescribed  in 
§  702.107(b)  if  the  credit  imion's  net 
worth  has  not  increased  consistent  with 
its  then-present  business  plan. 

(c)  Discretionary  conservatorship  or 
liquidation.  Notwithstanding  any  other 
actions  required  or  permitted  to  be 
taken  under  this  section,  when  a  new 
credit  union  becomes  "minimally 
capitalized"  (including  by 
reclassification  under  §  702.202(d)),  the 
NCUA  Board  may  place  the  credit  union 
into  conservatorship  pursuant  to  12 
U.S.C.  1786(h)(1)(F).  or  into  liquidation 
pursuant  to  12  U.S.C.  1787(a)(3)(A)(i). 
provided  that  the  credit  union  has  no 
reasonable  prospect  of  becoming 
"adequately  capitalized." 

§  702.207    Prompt  corrective  action  for 
"uncapttalizad"  new  credit  unions. 

(a)  Mandatory  action  by  new  credit 
union.  If  a  federally-insiu^d  new  credit 
union  either  remains  "uncapitalized" 
beyond  the  time  period  provided  in  its 
initial  business  plan  (approved  at  the 
time  the  credit  union's  charter  was 
granted),  or  subsequently  declines  to 
that  category,  it  must — 

(1)  Earnings  transfer.  Annually 
transfer  earnings  to  its  regular  reserve 
accoimt  in  an  amount  and  at  a  rate 
determined  reflected  in  the  credit 
union's  initial  or  revised  business  plan; 

(2)  Submit  revised  business  plan. 
Within  the  period  specified  by  the 
NCUA  Board,  but  not  to  exceed  90  days 
from  the  date  the  credit  union  became 
"uncapitalized,"  submit  a  revised 


business  plan  pursuant  to  §  702.208 
providing  for  alternative  means  of 
funding  the  credit  union's  earnings 
deficit;  and 

(3)  Restrict  member  business  loans. 
Not  increase  the  total  amount  of 
member  business  loans  except  as 
provided  in  §  702.204(a)(3). 

(b)  Discretionary  actions  by  NCUA. 
Subject  to  the  procedures  set  forth  in 
subpart  L  of  part  747  of  this  chapter  for 
issuing,  reviewing  and  enforcing 
directives,  the  NCUA  Board  may  take 
one  or  more  of  the  actions  prescribed  in 
§  702.107(b)  if  the  credit  union's  net 
worth  has  not  increased  consistent  with 
its  then-present  business  plan. 

(c)  Mandatory  liquidation. 
Notwithstanding  any  other  actions 
required  or  permitted  to  be  taken  under 
this  section,  the  NCUA  Board — 

(1)  May  place  into  liquidation 
pursuant  to  12  U.S.C.  1787(a){3)(A)(ii) 
an  "uncapitalized"  new  credit  union 
which  fails  to  submit  a  revised  business 
plan  within  the  time  provided  under 
paragraph  (a)(2)  of  this  section;  or 

(2)  Must  place  into  liquidation 
pursuant  to  12  U.S.C.  1787(a)(3){A)(ii) 
an  "uncapitalized"  new  credit  union 
which  still  is  "uncapitalized"  ninety 
(90)  calendar  days  after  the  date  the 
NCUA  Board  approved  the  revised 
business  plan  submitted  by  the  credit 
union  pursuant  to  paragraph  (a)(2)  of 
this  section,  unless  the  credit  union 
documents  to  the  NCUA  Board  why  it 
is  viable  and  has  a  reasonable  prospect 
of  becoming  "adequately  capitalized." 

§702.208    Revised  business  plans  for  new 
credit  unions. 

(a)  Schedule  for  filing.  (1)  Generally. 
A  "moderately  capitalized," 
"marginally  capitalized"  or  "minimally 
capitalized"  new  credit  imion  must  file 
a  written  revised  business  plan  (RBP) 
with  the  appropriate  Regional  Director 
and,  if  State-chartered,  with  the 
appropriate  State  official  within  30 
calendar  days  of  the  date  the  credit 
union  has  notice  (as  provided  under 
§  702.3(b))  that  its  net  worth  ratio  has 
failed  to  increase  consistent  with  its 
then-present  business  plan,  unless  the 
NCUA  Board  notifies  the  credit  imion  in 
writing  that  its  RBP  is  to  be  filed  within 
a  different  period,  or  that  the  NCUA 
Board  is  waiving  the  requirement  that 
the  credit  union  file  an  RBP.  An 
"uncapitalized"  new  credit  union  must 
file  an  RBP  within  the  time  provided 
under  §  702.207(a)(2). 

(2)  Failure  to  timely  file  plan.  When 
a  new  credit  union  fails  to  file  an  RBP 
as  provided  under  paragraph  (a)(1)  of 
this  section,  the  NCUA  Board  shall 
promptly  notify  the  credit  union  that  it 
has  failed  to  file  an  RBP  and  that  it  has 


15  calendar  days  fitim  receipt  of  that 
notice  within  which  to  do  so. 

(b)  Contents  of  revised  business  plan. 
A  new  credit  union's  RBP  must,  at  a 
minimum — 

(1)  Address  changes,  since  the  new 
credit  union's  current  business  plan  was 
approved,  in  any  of  the  business  plan 
elements  required  for  charter  approval 
under  section  FV.D.  of  NCUA's 
Chartering  and  Field  of  Membership 
Manual  (IRPS  99-1),  63  FR  71998, 
72019  (Dec.  30, 1998),  or  for  State- 
chartered  credit  unions  under 
applicable  State  law; 

(2)  Specify  the  steps  the  new  credit 
union  will  take  to  become  "adequately 
capitalized"; 

(3)  Establish  at  least  quarterly  targets 
for  increasing  net  worth  during  each 
year  in  which  the  RBP  will  be  in  effect; 

(4)  Specify  the  amount  of  earnings 
that  it  will  annually  transfer  to  its 
regular  reserve  as  provided  under 

§  702.204(a)(1); 

(5)  Explain  how  the  new  credit  union 
will  comply  with  the  restrictions  or 
requirements  then  in  effect  under  this 
subpart; 

(6)  Specify  the  tjrpes  and  levels  of 
activities  in  which  the  new  credit  union 
will  engage; 

(7)  In  the  case  of  an  RBP  submitted 
due  to  reclassification  under 

§  702.202(d),  specify  the  steps  the  credit 
union  will  take  to  correct  the  unsafe  or 
unsound  condition  or  practice;  and 

(8)  Include  such  other  information  as 
the  NCUA  Board  may  require. 

(c)  Review  of  revised  business  plan. 
(1)  Consultation  with  State  officials.  In 
the  case  of  an  RBP  submitted  by  a 
federally-insured  State-chartered  new 
credit  union,  the  NCUA  Board  shall, 
when  evaluating  the  RBP,  seek  and 
consider  the  views  of  the  appropriate 
State  official. 

(2)  Criteria  for  approval.  The  NCtJA 
Board  shall  not  approve  a  new  credit 
union's  RBP  unless  it — 

(i)  addresses  the  items  enumerated  in 
paragraph  (b)  of  this  section; 

(ii)  is  based  on  realistic  assumptions, 
and  is  likely  to  succeed  in  restoring 
the  credit  union's  net  worth; 

(iii)  would  not  unreasonably  increase 
the  credit  union's  exposure  to  risk 
(including  credit  risk,  interest-rate 
risk,  and  other  types  of  risk);  and 

(iv)  is  supported  by  appropriate 

assurances  from  the  credit  union 
that  it  will  comply  with  the 
approved  plan  until  it  has  been 
"adequately  capitalized"  for  four  (4) 
consecutive  calendar  quarters.    . 

(3)  Notice  of  decision.  Within  30 
calendar  days  after  receiving  an  RBP 
under  this  section,  the  NCUA  Board 
shall  notify  the  credit  union  in  writing 
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whether  its  RBP  is  approved,  and  shall 
provide  reasons  for  its  decision  in  the 
event  of  disapproval.  The  NCUA  Board 
may  extend  the  time  within  which 
notice  of  its  decision  shall  be  provided. 

(d)  Plan  not  approved.  (1)  Submission 
of  new  revised  plan.  If  an  RBP  is  not 
approved  by  the  NCUA  Board,  the  new 
credit  union  shall  submit  a  new  RBP 
within  30  calendar  days  of  receiving 
notice  of  disapproval  of  its  initial  RBP, 
imless  it  is  notified  in  writing  by  the 
NCUA  Board  that  the  new  RBP  is  to  be 
filed  within  a  different  period. 

(2)  Notice  of  decision  on  revised  plan. 
Within  30  calendar  days  after  receiving 
an  RBP  under  paragraph  (d)(1)  of  this 
section,  the  NCUA  Board  shall  notify 
the  credit  imion  in  writing  whether  the 
new  RBP  is  approved.  The  Board  may 
extend  the  time  within  which  notice  of 
its  decision  shall  be  provided. 

(e)  Amendment  of  plan.  A  credit 
union  that  has  filed  an  approved  RBP 
may,  after  prior  written  notice  to  and 
approval  by  the  NCUA  Board,  amend  it 
to  reflect  a  change  in  circumstance. 
Until  such  time  as  a  proposed 
amendment  has  been  approved,  the  new 
credit  union  shall  implement  its 
existing  RBP  as  approved  prior  to  the 
proposed  amendment 


(b)  Regular  reserve.  Each  federally- 
chartered  credit  union  shall  establish 
and  maintain  a  regular  reserve  accoimt. 
Earnings  required  to  be  transferred 
annually  to  a  credit  union's  regular 
reserve  linder  subparts  A  or  B  of  this 
part  shall  be  held  in  this  accoimt. 

(c)  Transfers  to  regular  reserve.  The 
transfer  of  earnings  to  a  federally- 
chartered  credit  union's  regular  reserve 
when  required  under  subparts  A  or  B  of 
this  part  must  occur  after  charges  for 
loan  or  other  losses  are  addressed  as 
provided  in  §  702.302(d),  but  before  the 
declaration  or  payment  of  any  dividends 
to  members. 

§702.302    Full  and  fair  disclosure  of 
financial  condition. 


§  702.209    Incentives  for  new  ctBdit  unions. 

(a)  Management  training  for  officers 
and  employees.  At  the  discretion  of  the 
NCUA  Board,  NCUA  (or  non-profit 
organizations  funded  through  grants  or 
contracts  under  12  U.S.C.  1766(f)(2)(A) 
and  (i){3))  will  provide  training  in 
management,  lending,  product 
development  and  other  areas  for 
directors,  officers  and  employees  of  new 
credit  luiions. 

(b)  Assistance  in  preparing  business 
plans.  At  the  discretion  of  the  NCUA 
Board,  NCUA  (or  non-profit 
organizations  funded  through  grants  or 
contracts  under  12  U.S.C.  1766(f)(2)(A) 
and  (i)(3))  will  provide  individualized 
guidance  and  training  to  directors, 
ofiicers  and  employees  of  new  credit 
luiions  in  the  preparation  of  business 
plans  required  for  charter  approval  and 
RBPs  required  under  §  702.208. 

(c)  Small  credit  union  program.  A 
new  credit  imion  is  eligible  to  join  and 
receive  comprehensive  benefits  and 
assistance  under  NCUA's  Small  Credit 
Union  Program. 

Subpart  C— Reserves 

§702.301    Reserves. 

(a)  Special  reserve.  Each  federally- 
chartered  credit  union  shall  establish 
and  maintain  such  reserves  as  may  be 
required  by  the  FCUA,  or  by  regulation, 
or  in  special  cases  by  the  NCUA  Board. 


(a)  Full  and  fair  disclosure  defined. 
"Full  and  fair  disclosure"  is  the  level  of 
disclosure  which  a  prudent  person 
would  provide  to  a  member  of  a 
federally-chartered  credit  union,  to 
NCUA,  or,  at  the  discretion  of  the  board 
of  directors,  to  creditors  to  fairly  inform 
them  of  the  financial  condition  and  the 
results  of  operations  of  the  credit  union. 

(b)  Full  and  fair  disclosure 
implemented.  The  financial  statements 
of  a  federally-insiued  credit  union  shall 
provide  for  full  and  fair  disclosure  of  all 
assets,  liabilities,  and  members'  equity, 
including  such  valuation  (allowance) 
accoimts  as  may  be  necessary  to  present 
fairly  the  financial  condition;  and  all 
income  and  expenses  necessary  to 
present  fairly  the  statement  of  income 
for  the  reporting  period. 

(c)  Declaration  of  officials.  The 
Statement  of  Financial  Condition,  when 
presented  to  members,  creditors  or  to 
the  NCUA,  shall  contain  a  dual 
declaration  by  the  treasurer  and  by  the 
president,  or  in  the  absence  of  the 
president,  by  any  other  officer 
designated  by  the  board  of  directors  of 
the  reporting  credit  union  to  make  such 
declaration,  that  the  report  and  related 
financial  statements  are  true  and  correct 
to  the  best  of  their  knowledge  and  belief 
and  present  fairly  the  financial 
condition  and  the  statement  of  income 
for  the  period  covered. 

(d)  charges  for  loan  and  other  losses. 
Full  and  fair  disclosure  demands  that  a 
credit  imion  properly  address  charges 
for  loan  and  other  losses  as  follows: 

(1)  Charges  for  loan  and  other  losses 
shall  be  made  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP); 

(2)  "The  allowance  for  loan  losses 
established  for  loans  must  fairly  present 
the  probable  losses  for  all  categoriesi  of 
loans  and  the  proper  valuation  of  loans. 
The  valuation  allowance  must 
encompass  specifically  identified  loans, 
as  well  as  estimated  losses  inherent  in 


the  loan  portfolio,  such  as  loans  and 
pools  of  loans  for  which  losses  have 
been  inciured  but  are  not  identifiable  on 
a  specific  loan-by-loan  basis; 

(3)  Adjustments  to  the  valuation 
allowance  for  loan  losses  will  be 
recorded  in  the  expense  account 
"Provision  for  Loan  Losses"; 

(4)  The  maintenance  of  an  allowance 
for  loan  losses  shall  not  afiect  the 
requirement  to  transfer  earnings  to  a 
credit  imion's  regular  reserve  when 
required  imder  subpart  A  or  B  of  this 
part; 

(5)  At  a  minimum,  adjustments  to  the 
allowance  for  loan  losses  shall  be  made 
prior  to  the  distribution  or  posting  of 
any  dividend  to  the  accounts  of 
members. 

§702.303    Paymant of dividands. 

(a)  Restriction  on  dividends. 
Dividends  shall  be  available  only  from 
post-closing,  post-transfer, 
unappropriated,  undivided  earnings,  if 
any. 

(b)  Payment  of  dividends  if  undivided 
earnings  depleted.  The  board  of 
directors  of  a  federally-chartered  credit 
union  which  has  depleted  the  post- 
closing,  post-transfer  balance  of  its 
undivided  earnings  account  may 
authorize  a  transfer  of  funds  from  the 
credit  imion's  regular  reserve  to 
undivided  earnings  to  pay  dividends, 
provided  that  the  credit  union  is 
classified  "well  capitalized"  under 
subpart  A  or  B  of  this  part  and  either — 

(1  j  The  transfer  of  funds  to  undivided 
earnings  will  not  cause  the  credit 
union's  net  worth  classification  to  fall 
below  "well  capitfdized":  or 

(2)  The  appropriate  Regional  Director 
gives  written  approval  for  the  transfer. 

PART  747— ADMINISTRATIVE 
ACTIONS,  ADJUDICATIVE  HEARINGS, 
RULES  OF  PRACTICE  AND 
PROCEDURE.  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  747 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 1786. 1784, 
1787. 1790d  and  4806(a);  and  42  U.S.C. 
4012a. 

2.  Part  747  is  amended  by  adding  a 
new  subpart  L  to  read  as  follows: 

Subpart  L— Issuance,  Review  and 
Enforcement  of  Orders  Imposing  Proifipt 
Corrective  Action 

Sec. 

747.2001  Scope. 

747.2002  Review  of  order  imposing  prompt 
corrective  action. 

747.2003  Review  of  order  reclassifying  a 
credit  union  based  on  safety  and 
soundness  criteria. 

747.2004  Review  of  order  to  dismiss  a 
director  or  senior  executive  officer. 

747.2005  Enforcement  of  orders. 
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Subpart  L— issuance,  Reviewr  and 
Enforcement  of  Orders  Imposing 
Prompt  Corrective  Action 

S747J2001    Scope. 

(a)  Independent  review  process.  The 
rules  and  procedures  set  forth  in  this 
subpart  apply  to  federally-insured  credit 
unions,  whether  federally-  or  state- 
chartered  (other  than  corporate  credit 
unions),  who  are  subject  to 
discretionary  supervisory  actions  and  to 
reclassification  under  part  702  of  this 
chapter  to  facilitate  prompt  corrective 
action  imder  section  216  of  the  Federal 
Credit  Union  Act,  12  U.S.C.  §  1790d; 
and  senior  executive  officers  and 
directors  of  such  credit  unions  who  are 
dismissed  pursuant  to  a  discretionary 
supervisory  action  imposed  under  part 
702.  NCUA  staff  decisions  to  impose 
discretionary  supervisory  restrictions  or 
requirements  under  part  702  shall  be 
considered  material  supervisory 
determinations  for  piuposes  of  12  U.S.C. 
1790d(k).  Section  747.2002  of  this 
subpart  provides  an  independent 
appellate  process  to  challenge  such 
decisions. 

(b)  Notice  to  State  officials.  With 
respect  to  a  federally-insured  State- 
chartered  credit  union  under  sections 
747.2002.  747.2003  and  747.2004  of  this 
subpeut,  notices,  directives  and 
decisions  on  appeal  served  upon  a 
credit  union,  or  a  dismissed  director  or 
officer  thereof,  by  the  NCUA  Board  shall 
also  be  served  upon  the  appropriate 
State  official.  Responses,  requests  for  a 
hearing  and  to  present  witnesses,  and 
requests  for  reinstatement  served  upon 
the  NCUA  Board  by  a  credit  union,  or 
dismissed  director  or  officer  thereof, 
shall  also  be  served  upon  the 
appropriate  State  official. 

§  747.2002    Review  of  orders  imposing 
prompt  corrective  action. 

(a)  Notice  of  intent  to  issue 
directive. — (ij  Generally.  Whenever  the 
NCUA  Board  intends  to  issue  a  directive 
imposing  a  discretionary  requirement  or 
restriction  on  a  credit  imion  classified 
"undercapitalized"  or  lower  under 
§§  702.105  (b)  and  (c).  702.106(b)  and 
702.107(b)  of  this  chapter,  or  on  a  new 
credit  union  classified  "moderately 
capitalized"  or  lower  under 
§§  702.204(b).  702.205(b).  702.206(b) 
and  702.207(b)  of  this  chapter,  it  must 
give  the  credit  union  prior  notice  of  the 
proposed  action.  The  credit  imion  shall 
have  such  time  to  respond  to  a  proposed 
directive  as  the  NCUA  Board  provides 
under  paragraph  (c)(1)  of  this  section. 

(2)  Immediate  issuance  of  directive 
without  notice.  The  NCUA  Board  may 
issue  a  directive  to  take  effect 
immediately  under  paragraph  (a)(1)  of 


this  section  without  notice  to  the  credit 
union  if  the  NCUA  Board  finds  it 
necessary  in  order  to  carry  out  the 
purposes  of  part  702  of  this  chapter.  A 
credit  imion  that  is  subject  to  a  directive 
which  takes  effect  immediately  may 
appeal  the  directive  in  writing  to  the 
NCUA  Board.  Such  an  appeal  must  be 
received  by  the  NCUA  Board  within  14 
calendar  days  after  the  directive  was 
issued,  unless  the  NCUA  Board  permits 
a  longer  period.  The  NCUA  Board  shall 
consider  any  such  appeal,  if  timely 
filed,  within  60  calendar  days  of 
receiving  it.  Unless  ordered  by  the 
NCUA  Board,  the  directive  shall  remain 
in  effect  pending  a  decision  on  the 
appeal. 

(b)  Contents  of  notice.  The  NCUA 
Board's  notice  to  a  credit  union  of  its 
intention  to  issue  a  directive  imposing 
a  discretionary  restriction  or 
requirement  must  state: 

(1)  The  credit  union's  net  worth  ratio 
and  net  worth  classification; 

(2)  The  specific  restrictions  or 
requirements  that  the  NCUA  Board 
intends  to  impose,  and  the  reasons 
therefor; 

(3)  The  proposed  date  when  the 
restriction  or  requirement  would  take 
effect  and  the  proposed  date  for 
completing  the  required  action  or 
terminating  the  restriction;  and 

(4)  The  date  by  which  the  credit 
imion  must  file  its  written  response,  if 
any,  to  the  notice  as  required  by 
paragraph  (c)(1)  of  this  section. 

(c)  Response  to  notice. — (1)  Time  for 
response.  A  credit  union  must  file  a 
written  response,  if  any,  to  a  notice  of 
intent  to  issue  a  directive  within  14 
calendar  days  from  the  date  of  the 
notice,  unless  the  NCUA  Board 
determines  that  a  shorter  period  is 
appropriate  in  light  of  the  financial 
condition  of  the  credit  union  or  other 
relevant  circumstances. 

(2)  Content  of  response.  A  credit 
union's  response  to  a  notice  of  the 
NCUA  Board's  intention  to  issue  a 
directive  imposing  a  discretionary 
restriction  or  requirement  must: 
(i)  Explain  why  the  proposed  restriction 
or  requirement  is  not  an  appropriate 
exercise  of  discretion  under  this 
part; 
(ii)  Request  that  the  NCUA  Board  not 
issue  or  modify  the  proposed 
directive;  and 
(iii)  Include  other  relevant  information, 
mitigating  circumstances, 
documentation,  or  other  evidence 
in  support  of  the  credit  union's 
position  regarding  the  proposed 
directive. 

(d)  NCUA  Board  consideration  of 
response.  After  considering  a  credit 


union's  response  to  a  notice  of  the 
NCUA  Board's  intention  to  issue  a 
directive  imposing  a  discretionary 
restriction  or  requirement,  the  NCUA 
Board  may: 

(1)  Issue  the  directive  as  originally 
proposed  or  as  modified; 

(2)  Determine  not  to  issue  the 
directive  and  so  notify  the  credit  union; 
or 

(3)  Seek  additional  information  or 
clarification  from  the  credit  union  or 
any  other  relevant  source. 

fe)  Failure  to  file  response.  A  credit 
union  which  fails  to  file  a  written 
response  to  a  notice  of  the  NCUA 
Board's  intention  to  issue  a  directive 
imposing  a  discretionary  restriction  or 
requirement,  within  the  specified  time 
period,  shall  be  deemed  to  have  waived 
the  opportunity  to  respond  and  to  have 
consented  to  the  issuance  of  the 
directive. 

(f)  Request  to  modify  or  rescind 
directive.  A  credit  union  that  is  subject 
to  a  directive  imposing  a  discretionary 
restriction  or  requirement  may  request 
in  writing  that  the  NCUA  Board 
reconsider  the  terms  of  the  directive,  or 
rescind  or  modify  it,  due  to  changed 
circumstances.  Unless  otherwise 
ordered  by  the  NCUA  Board,  the 
directive  shall  remain  in  effect  while 
such  request  is  pending. 

§  747.2003    Review  of  order  reclassifying  a 
credit  union  tMsed  on  safety  and 
soundness  criteria. 

(a)  Reclassification  based  on  unsafe  or 
unsound  condition  or  practice.  (1) 
Issuance  of  notice  of  proposed 
reclassification,  (i)  Grounds  for 
reclassification.  The  NCUA  Board  may 
reclassify  a  credit  union  or  subject  it  to 
the  supervisory  actions  applicable  to  the 
next  lower  net  worth  category  (each 
such  action  hereinafter  referred  to  as 
"reclassification")  pursuant  to 
§§  702.101(b)  and  702.202(d)  of  this 
chapter; 

(ii)  Prior  notice  to  credit  union.  Prior  to 
reclassification,  the  NCUA  Board 
shall  issue  and  serve  on  the  credit 
imion  a  written  notice  of  the  NCUA 
Board's  intention  to  reclassify  it  to 
a  lower  net  worth  category. 
(2)  Contents  of  notice.  A  notice  of 
intention  to  reclassify  a  credit  union 
based  on  unsafe  or  unsound  condition 
or  practice  shall  state: 
(i)  The  credit  union's  net  worth  ratio, 
net  worth  category  classification, 
and  the  net  worth  category  to  which 
the  credit  union  would  be  - 
reclassified; 
(ii)  The  reasons  for  reclassification  of 

the  credit  union; 
(iii)  The  date  by  which  the  credit  union 
must  file  with  the  NCUA  Board  a 


written  response  tathe  proposed 
reclassification  (and  a  request  for  a 
hearing),  which  date  shaU  be  no 
less  than  14  calendar  days  from  the 
date  of  service  of  the  notice  unless 
the  NCUA  Board  determines  that  a 
shorter  period  is  appropriate  in 
light  of  the  financial  condition  of 
the  credit  union  or  other  relevant 
circumstances;  and    * 
(iv)  That  failure  to— 

(A)  File  a  written  response  to  the 
notice  of  proposed  reclassification, 
within  the  specified  time  period, 
shall  be  deemed  a  waiver  of  the 
opportunity  to  respond  and  to  have 
consented  to  the  reclassification; 

(B)  That  failure  to  request  a  hearing 
shall  be  deemed  a  waiver  of  any 
right  to  a  hearing;  and 

(C)  That  failure  to  request  the 
opportiinity  to  present  witness 
testimony  shall  be  deemed  a  waiver 
of  any  right  to  present  such 
testimony. 

(3)  Response  to  notice  of  proposed 
reclassification.  A  credit  union  may  file 
a  written  response  to  a  notice  of 
proposed  reclassification  within  the 
time  period  set  by  the  NCUA  Board.  The 
response  should  explain  why  the  credit 
union  is  not  in  an  unsafe  or  imsoimd 
condition  or  has  not  corrected  an  unsafe 
or  unsoimd  practice,  or  otherwise 
should  not  be  reclassified,  and  include 
any  relevant  information,  mitigating 
circumstances,  docimientation,  or  other 
evidence  in  support  of  the  credit 
imion's  position.  A  credit  union  which 
fails  to  file  a  written  response  to  a  notice 
of  proposed  reclassification,  within  the 
specified  time  period,  shall  be  deemed 
to  have  waived  the  opportimity  to 
respond  and  to  have  consented  to  the 
reclassification. 

(4)  Request  for  informal  hearing  and 
presentation  of  witness  testimony.  A 
credit  union's  response  to  a  notice  of 
proposed  reclassification  may  include  a 
request  for  an  informal  hearing  before 
the  NCUA  Board  under  this  section.  If 
the  credit  imion  wishes  to  present 
witness  testimony  at  the  hearing,  the 
credit  union  shall  include  a  request  to 
do  so  which  specifies  the  names  of  the 
witnesses  and  the  general  natiue  of  their 
expected  testimony.  Failure  to  request 
an  informal  hearing  shall  be  deemed  a 
waiver  of  any  right  to  a  hearing,  and 
failure  to  request  the  opportunity  to 

'present  witness  testimony  shall  be 
deemed  a  waiver  of  any  right  to  present 
such  testimony. 

(5)  Order  for  informal  hearing.  Upon 
timely  receipt  of  a  written  response  that 
includes  a  request  for  a  hearing,  the 
NCUA  Board  shall  issue  an  order 
commencing  an  informal  hearing  no 
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later  than  30  days  after  receipt  of  the 
request,  unless  the  credit  union  requests 
a  later  date.  The  hearing  shall  be  held 
in  Alexandria,  Virginia,  or  at  such  other 
place  as  may  be  designated  by  the 
NCUA  Board,  before  a  presiding  ofBcer 
designated  by  the  NCUA  Board  to 
conduct  the  hearing  and  to  recommend 
a  decision. 

(6)  Procedures  for  informal  hearing. 
(i)  The  credit  imion  shall  have  the  right 
to  introduce  relevant  docimients  and  to 
present  oral  argument  at  the  hearing. 
The  credit  union  may  introduce  witness 
testimony  only  if  expressly  authorized 
by  the  NCUA  Board  or  the  presiding 
ofiBcer.  Neither  the  provisions  of  the 
Administrative  Procedure  Act  {5  U.S.C. 
554-557)  governing  adjudications 
required  by  statute  to  be  determined  on 
the  record  nor  the  Uniform  Rules  of 
Practice  and  Procedure  (12  CFR  747.1) 
shall  apply  to  an  informal  hearing  under 
this  section  unless  the  NCUA  Board 
orders  otherwise. 

(ii)  The  informal  hearing  shall  be 

recorded,  and  a  transcript  shall  be 
furnished  to  the  credit  union  upon 
request  and  payment  of  the  cost 
thereof.  Witnesses  need  not  be 
sworn,  unless  specifically  requested 
by  a  party  or  by  the  presiding 
officer.  The  presiding  officer  may 
ask  questions  of  any  witness. 

(iii)  The  presiding  ofBcer  may  order  that 
the  hearing  be  continued  for  a 
reasonable  period  following 
completion  of  witness  testimony  or 
oral  argimient  to  allow  additional 
written  submissions  to  the  hearing 
record. 

(7)  Recommendation  of  presiding 
officer.  Within  20  calendar  days 
following  the  closing  of  the  hearing  and 
the  record,  the  presiding  ofBcer  shall 
make  a  recommendation  to  the  NCUA 
Board  on  the  proposed  reclassification. 

(8)  Time  for  decision.  Not  later  than 
60  calendar  days  after  the  date  the 
record  is  closed  or  the  date  of  receipt  of 
the  credit  union's  response  in  a  case 
where  no  hearing  was  requested,  the 
NCUA  Board  will  decide  whether  to 
reclassify  the  credit  union,  and  will 
notify  the  credit  union  of  its  decision. 
The  decision  of  the  NCUA  Board  shall 
be  final. 

(b)  Request  to  rescind  reclassification. 
Any  credit  union  that  has  been 
reclassified  under  this  section  may  file 
a  written  request  to  the  NCUA  Board  to 
reconsider  or  rescind  the 
reclassification,  or  to  modify,  rescind  or 
remove  any  directives  issued  as  a  result 
of  the  reclassification.  Unless  otherwise 
ordered  by  the  NCUA  Board,  the  credit 
imjon  shall  remain  reclassified,  and 


subject  to  any  directives  issued  as  a 
result,  while  such  request  is  pending. 

(c)  Non-delegation.  The  NCUA  Board 
may  not  delegate  its  authority  to 
reclassify  a  credit  union  into  a  lower  net 
worth  category  or  to  treat  a  credit  imion 
as  if  it  were  in  a  lower  net  worth 
category  pursuant  to  §§  702.101(b)  or 
702.202(d)  of  this  chapter. 

§747.2004    R«vi«w  of  order  to  dIsmiM  a 
director  or  scntor  •xacutiv*  officar. 

(a)  Service  of  notice.  When  the  NCUA 
Board  issues  and  serves  a  directive  on 

a  credit  union  pursuant  to  §  747.2002 
requiring  it  to  dismiss  from  office  any 
director  or  senior  executive  officer 
under  §  702.105(c)(2),  702.106(b)(8). 
702.107(b)(8).  702.204(b),  702.205(b), 
702.206(b)  or  702.207(b)  of  this  chapter, 
the  NCUA  Board  shall  also  serve  a  copy 
of  the  directive  (or  the  relevant  portions, 
where  appropriate)  upon  the  person  to 
be  dismissed,  and  shall  advise  that 
person  in  writing  that  failure  to — 

(1)  Request  reinstatement  shall  be 
deemed  a  waiver  of  any  right  to  seek 
reinstatement; 

(2)  Request  a  hearing  shall  be  deemed 
a  waiver  of  any  right  to  a  hearing;  and 

(3)  Request  the  opportunity  to  present 
witness  testimony  shall  be  deemed  a 
waiver  of  the  right  to  present  such 
testimony. 

(b)  Response  to  directive.  (1)  Request 
for  reinstatement.  A  director  or  senior 
executive  officer  who  has  been  served 
with  a  directive  under  paragraph  (a)  of 
this  section  (Respondent)  may  file  a 
written  request  for  reinstatement.  The 
request  for  reinstatement  shall  be  filed 
with  the  NCUA  Board  within  10 
business  days  after  the  Respondent 
received  the  directive,  unless  further 
time  is  allowed  by  the  NCUA  Board  at 
the  request  of  the  Respondent. 

(2)  Contents  of  request  for  informal 
hearing.  The  request  for  reinstatement 
shall  include  reasons  why  the 
Respondent  should  be  reinstated,  and 
may  include  a  request  for  an  informal 
hearing  before  the  NCUA  Board  under 
this  section.  If  the  Respondent  wishes  to 
present  witness  testimony  at  the 
hearing,  the  Respondent  shall  include  a 
request  to  do  so  which  specifies  the 
names  of  the  witnesses  and  the  general 
nature  of  their  expected  testimony. 
Faihue  to  request  a  hearing  shall  be 
deemed  a  waiver  of  any  right  to  a 
hearing  and  failure  to  request  the 
opportimity  to  present  witness 
testimony  shall  be  deemed  a  waiver  of 
any  right  to  present  such  testimony. 

(3)  Effective  date.  Unless  otherwise 
ordered  by  the  NCUA  Board,  the 
dismissal  shall  remain  in  effect  while  a 
request  for  reinstatement  is  pending. 
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(c)  Order  for  informal  hearing.  Upon 
receipt  of  a  timely  written  request  from 
a  Respondent  for  an  informal  hearing  on 
the  portion  of  a  directive  requiring  a 
credit  union  to  dismiss  from  office  any 
director  or  senior  executive  officer,  the 
NCUA  Board  shall  issue  an  order 
commencing  an  informal  hearing  to 
commence  no  later  than  30  days  after 
receipt  of  the  request,  unless  the 
Respondent  requests  a  later  date.  The 
hearing  shall  be  held  in  Alexandria, 
Virginia,  or  at  such  other  place  as  may 
be  designated  by  the  NCUA  Board, 
before  a  presiding  officer  designated  by 
the  NCUA  Board  to  conduct  the  hearing 
and  recommend  a  decision. 

(d)  Procedures  for  informal  hearing — 
(1)  A  Respondent  may  appear  at  the 
hearing  personally  or  through  counsel. 
A  Respondent  shall  have  the  right  to 
introduce  relevant  documents  and  to 
present  oral  argimient.  A  Respondent 
may  introduce  witness  testimony  only  if 
expressly  authorized  by  the  NCUA 
Board  or  by  the  presidhig  officer. 
Neither  the  provisions  of  the 
Administrative  Procediu^  Act  (5  U.S.C. 
554-557)  governing  adjudications 
required  by  statute  to  be  determined  on 
the  record  nor  the  Uniform  Rules  of 
Practice  and  Procedure  (12  CFR  741.1) 
apply  to  an  informal  hearing  under  this 
section  unless  the  NCUA  Board  orders 
otherwise. 

(2)  The  informal  hearing  shall  be 
recorded,  and  a  transcript  shall  be 
furnished  to  the  Respondent  upon 
request  and  payment  of  the  cost  thereof. 
Witnesses  need  not  be  sworn,  unless 
specifically  requested  by  a  party  or  the 
presiding  officer.  The  presiding  officer 
may  ask  questions  of  any  witness. 


(3)  The  presiding  officer  may  order 
that  the  hearing  be  continued  for  a 
reasonable  period  (normally  five 
business  days)  following  completion  of 
witness  testimony  or  oral  argiunent  to 
allow  additional  written  submissions  to 
the  hearing  record. 

(e)  Standard  for  review.  A  Respondent 
shall  bear  the  burden  of  demonstrating 
that  his  or  her  continued  employment 
by  or  service  with  the  credit  union 
would  materially  strengthen  the  credit 
union's  ability  to — 

(1)  Become  "adequately  capitalized," 
to  the  extent  that  the  directive  was 
issued  as  a  result  of  the  credit  luiion's 
net  worth  ratio  or  failure  to  submit  or 
implement  a  net  worth  restoration  plan 
or  revised  business  plan;  and 

(2)  Correct  the  unsafe  or  imsound 
condition  or  unsafe  or  unsound 
practice,  to  the  extent  that  the  directive 
was  issued  as  a  result  of  reclassification 
of  the  credit  union  piu^uant  to 

§§  702.101(d)  and  702.202(d)  of  this 
chapter. 

(fj  Recommendation  of  presiding 
officer.  Within  20  calendar  days 
following  the  date  the  hearing  and  the 
record  are  closed,  the  presiding  officer 
shall  make  a  recommendation  to  the 
NCUA  Board  concerning  the 
Respondent's  request  for  reinstatement 
with  the  credit  union. 

(g)  Time  for  decision.  Not  later  than 
60  calendar  days  after  the  date  the 
record  is  closed  or  the  date  of  the 
response  in  a  case  where  no  hearing  was 
requested,  the  NCUA  Board  shall  grant 
or  deny  the  request  for  reinstatement 
and  shall  notify  the  Respondent  of  its 
decision.  If  the  NCUA  Board  denies  the 
request  for  reinstatement,  it  shall  set 
forth  in  the  notification  the  reasons  for 


the  its  action.  The  decision  of  the  NCUA 
Board  shall  be  final. 

§747.2005    EnforcenMnt  of  order*. 

(a)  Judicial  remedies.  Whenever  a 
credit  imion  fails  to  comply  with  a 
directive  imposing  a  discretionary 
supervisory  action  or  enforcing  a 
mandatory  supervisory  action  imder 
part  702  of  this  chapter,  the  NCUA 
Board  may  seek  enforcement  of  the 
directive  in  the  appropriate  United 
States  District  Court  pursuant  to  12 
U.S.C.  1786(k)(l). 

(b)  Administrative  remedies — (1) 
Failure  to  comply  with  directive. 
Pursuant  to  12  U.S.C.  1786(k)(2)(A),  the 
NCUA  Board  may  assess  a  civil  money 
penalty  against  any  credit  imion  that 
violates  or  otherwise  fails  to  comply 
with  any  final  directive  issued  imder 
part  702  of  this  chapter  against  any 
institution-affiliated  party  of  a  credit 
imion  who  participates  in  such 
violation  or  noncompliance; 

(2)  Failure  to  implement  plan. 
Pursuant  to  12  U.S.C.  1786(k)(2)(A),  the 
NCUA  Board  may  assess  a  civil  money 
penalty  against  a  credit  union  which 
fails  to  implement  a  net  worth 
restoration  plan  under  subpart  A  of  part 
702  or  a  revised  business  plan  imder 
subpart  B  of  part  702. 

(c)  Other  enforcement  action.  In 
addition  to  the  actions  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  NCUA  Board  may  seek  enforcement 
of  the  directives  issued  under  part  702 
of  this  chapter  through  any  other 
judicial  or  administrative  proceeding 
authorized  by  law. 

[FR  Doc.  99-11837  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Oockat  No.  FR-4410-C-03] 

FY  1999  Super  Notice  of  Funding 
Availability  (SuperNOFA);  Notice  of 
Extension  of  Application  Deadline  for 
Applicants  in  Oklahoma  and  Kansas 
Disaster  Areas  for  Continuum  of  Care 
Homeless  Assistance,  Housing 
Counseling  and  Section  202  and 
Section  811  Programs;  and 
Clarification  to  Sections  202  and  81 1 
Programs 

agency:  Office  of  the  Secretary,  HUD. 
action:  Notice. 

summary:  On  February  26,  1999,  HUD 
published  its  Fiscal  Year  (FY)  1999 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Housing, 
Community  Development,  and 
Empowerment  programs.  This  notice 
extends  the  application  due  date  for 
applicants  in  certain  counties  of 
Oklahoma,  Kansas  and  Texas 
(designated  as  disaster  areas  as  a  result 
of  the  tornados  in  early  May  1999)  who 
are  seeking  funding  under  the  following 
SuperNOFA  Programs:  Continuum  of 
Care  Homeless  Assistance,  Housing 
Counseling,  Section  202  Program  of 
Supportive  Housing  for  the  Elderly  and 
Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities. 
uThis  notice  also  (1)  republishes  the 
Introduction  and  General  Section  of  the 
FY  1999  SuperNOFA  to  reflect  recent 
changes,  such  as  the  change  in 
application  due  dates  for  thp  programs 
listed  above,  and  the  publication  of  a 
new  Pubhc  Housing  Drug  Elimination 
NOFA,  and  (2)  clarifies  certain 
provisions  of  the  Section  202  and 
Section  811  Programs. 
DATES:  The  application  due  date  for 
Continuiun  of  Care  Homeless  Assistance 
Program  applicants  located  in  the 
disaster  counties  as  identified  in  this 
notice  is  July  8, 1999.  For  all  other 
Continuum  of  Care  Homeless  Assistance 
Program  applicants,  the  due  date 
remains  June  2, 1999. 

The  application  due  date  for  the 
Housing  Counseling  Program  for 
applicants  located  in  the  disaster 
coimties  identified  in  this  notice  is  June 
24, 1999.  For  all  other  Housing 
Counseling  applicants,  the  application 
due  date  remains  May  25,  1999. 

The  application  due  date  for  Section 
202  Program  applicants  and  Section  811 
Program  applicants  located  in  the 
disaster  coimties  identified  in  this 
notice  is  Jime  29, 1999.  For  all  other 
Section  202  Program  applicants  and 
Section  811  Program  applicants,  the 


application  due  date  remains  May  27, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  programs  listed  in  this  notice,  please 
contact  the  office  or  individual  listed  in 
the  FOR  FURTHER  INFORMATION  portion  of 
the  section  of  the  individual  programs 
that  are  part  of  the  SuperNOFA, 
published  on  February  26, 1999  at  64  FR 
9618. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  February  26, 1999  (64  FR  9618), 
HUD  published  its  FY  1999  SuperNOFA 
for  HUD's  Housing,  Community 
Development,  and  Empowerment 
programs.  The  FY  1999  SuperNOFA 
annoimced  the  availability  of 
approximately  $2.4  billion  in  HUD 
program  funds  covering  32  grant 
programs  and  program  components 
administered  by  the  following  HUD 
offices:  the  Office  of  Commimity 
Planning  and  Development  (CPD);  the 
Office  of  Housing-Federal  Housing 
Administration  (FHA);  the  Office  of 
Public  and  Indian  Housing  (PIH);  the 
Office  of  Policy  Development  and 
Research  (PD&R);  the  Office  of  Fair 
Housing  and  Equal  Opportunity 
(FH&EO);  and  the  Office  of  Lead  Hazard 
Control.  On  April  27, 1999  (64  22634), 
HUD  published  a  notice  that  extended 
the  application  deadlines  of  two 
programs  (HOPE  VI  and  FHIP)  and 
made  certain  corrections  and 
clarifications  to  fom-  programs  (FHIP, 
Lead-Based  Hazard  Control  Program, 
Section  202  Supportive  Housing  for  the 
Elderly  Program;  and  Section  811 
Supportive  Housing  for  Persons  with 
Disabilities  Program). 

The  purpose  of  this  notice  is  to: 

(1)  Extend  the  application  due  date  for 
applicants  in  certain  counties  in  the  States  of 
Oklahoma,  Kansas  and  Texas,  that  have  been 
designated  disaster  areas  (as  a  result  of  the 
tornados  in  early  May  1999)  who  are  seeking 
funding  under  the  following  SuperNOFA 
programs:  Continuum  of  Care  Homeless 
Assistance,  Housing  Counseling,  Section  202, 
and  Section  811; 

(2)  Republish  the  Introduction  and  General 
SecUon  of  the  FY  1999  SuperNOFA  which 
has  been  updated  and  reflects  changes,  such 
as  the  extended  application  due  date  for 
certain  applicants  in  specified  SuperNOFA 
programs; 

(3)  Clarify  certain  provisions  in  the  Section 
202  and  Section  811  Programs. 

n.A.  Extension  of  Application  Due  Date 
for  Certain  SuperNOFA  Programs  for 
Applicants  A^cted  by  Recent  Tornado 
Disasters 

Certain  programs  in  the  FY  1999 
SuperNOFA  provide  for  extended 
application  deadlines  for  applicants  in 


counties  that  have  been  designated 
disaster  areas  as  a  result  of  the  tornados 
in  early  May  1999,  and  under  the 
following  disaster  declarations:  FEMA- 
1272-DR,  FEMA-1273-DR,  FEMA- 
1274-DR.  This  notice  provides  the  list 
of  counties  designated  disaster  areas  as 
of  May  13, 1999.  Additional  counties 
may  be  designated  as  disaster  areas  a 
result  of  the  tornados  that  occurred  in 
early  May  1999.  Any  additional 
counties,  if  designated,  will  be  posted 
on  HUD's  web  page  (www.hud.gov)  and 
published  by  Federal  Emergency 
Management  Agency  (FEMA)  in  the 
Federal  Register.  As  of  May  13, 1999, 
the  following  counties  have  been 
designated  disaster  areas: 

•  In  the  State  of  Oklahoma — Caddo, 
Canadian,  Cleveland,  Craig,  Creek, 
Grady,  Kingfisher,  LeFlore,  Lincoln, 
Logan,  McClain,  Noble,  Oklahoma, 
Ottowa,  Pottawatomie  and  Tulsa 
coimties; 

•  In  the  State  of  Kansas — the  coimties 
of  Reno,  Sedgewick,  and  Sumner;  and 

•  In  the  State  of  'Texas — the  county  of 
Bowie.  For  these  counties,  application 
due  dates  for  the  following  SuperNOFA 
programs  are  extended  to  the  dates 
listed  below: 

1.  Continuum  of  Care  Homeless  Assistance 
Programs.  July  8, 1999. 

2.  Housing  Counseling  Program.  June  24, 
1999. 

3.  Section  202  and  Section  811  Programs. 
June  29. 1999. 

For  all  other  applicants,  the 
application  due  dates  for  these  programs 
remain  unchanged.  For  all  other 
SuperNOFA  programs  (other  than  the 
three  programs  listed  above),  the 
application  due  dates  remain 
unchanged.  For  the  convenience  of  the 
reader,  you  may  refer  to  the  funding 
chart  included  in  this  notice. 

B.  Publication  of  a  new  Public  Housing 
Drug  Elimination  Program  NOFA 

On  May  12, 1999,  HUD  published  in 
the  Federal  Register  a  notice 
withdrawing  the  Public  Housing  E>rug 
Elimination  Program  (PHDEP)  NOFA 
published  as  part  of  the  FY  1999 
SuperNOFA,  and  published  a  new 
PHDEP  NOFA.  The  withdrawal  and 
reissuance  of  a  PHDEP  NOFA  is  part  of 
HUD's  transition  to  providing  PHDEP 
funding  through  formula  allocation.  On 
May  12, 1999,  HUD  also  published  a 
proposed  rule  to  implement  the 
distribution  of  PHDEP  funding  under  a 
non-competitive  formula.  The 
information  requested  by  the  May  12, 
1999  PHDEP  funding  will  be  used  by 
HUD  whether  or  not  funds  are 
distributed  competitively,  and  will 
reduce  the  current  reporting  burden  on 
applicants.  This  action  is  intended  to 


prevent  an  interruption  in  the  funding 
process  while  issues  related  to  the 
projposed  rule  are  resolved. 

Tne  application  deadline  for  the  May 
12, 1999  PHDEP  NOFA  is  June  16, 1999. 

m.  aarification  to  Section  811 
Program 

On  April  27, 1999  (64  FR  22634), 
HUD  published  a  t^'ederal  Register 
notice  making  certain  clarifications  and 
corrections  to  several  of  the  program 
sections  in  the  FY  1999  SuperNOFA, 
including  the  program  section  for  the 
Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities. 
Among  other  corrections  to  the  Section 
811  Program,  the  April  27, 1999  notice 
provided  that  to  obtain  5  rating  points 
under  Rating  Factor  3  ("Soimchiess  of 
Approach"),  at  least  51%  of  a  Sponsor's 
bowl  must  consist  of  persons  with 
disabilities  (including  persons  who  have 
disabilities  similar  to  those  of  the 
prospective  residents). 

The  language  in  theApril  27, 1999 
notice  regarding  this  correction  to  the 
Section  811  program  section  of  the 
SuperNOFA  was  accurate  (see  64  FR 
22634,  22638).  However,  the  preamble 
discussion  of  this  correction  was 
unclear,  and  might  have  been 
incorrectly  interpreted  to  mean  that  all 
Sponsors  under  the  Section  811 
Program  are  required  to  have  boards 
with  51%  membership  consisting  of 
persons  with  disabilities  (including 
persons  who  have  disabilities  similar  to 
those  of  the  prospective  residents).  This 
notice  clarifies  that  the  51% 
requirement  only  applies  for  purposes 
of  obtaining  5  points  under  Rating 
Factor  3. 

rv.  Qarification  to  Section  202  and 
Section  811  Programs 

Section  202  Program.  The  April  27, 
1999  notice  amending  the  FY  1999 
SuperNOFA  for  the  Section  202 
Program  specified  that: 

(1)  If  the  contract  of  sale  requires 
closing  of  the  purchase  on  a  date  earlier 
than  the  202  closing,  the  applicant  must 
escrow  the  amoimt  of  the  purchase  price 
(see  64  FR  22638,  middle  column);  and 

(2)  If  renewal  of  the  option  agreement 
requires  a  pajrment  or  deposit  for 
renewal,  the  applicant  must  escrow  the 
amoimt  of  the  payment  or  deposit  (see 
64  FR  22638,  middle  column); 

Today's  notice  clarifies  further  that 
for  both  (1)  and  (2).  the  Section  202 
applicant  must  submit  documentation 
in  Exhibit  4(d)  of  its  application  that  the 
amount  has  been  escrowed. 

Section  811  Program.  The  April  27, 
1999  notice  amending  the  FY  1999 
SuperNOFA  for  the  Section  811 
Program  specified  that: 
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(1)  If  the  contract  of  sale  requires  closing 
of  the  purchase  on  a  date  earUer  than  the  81 1 
closing,  the  applicant  must  escrow  the 
amount  of  the  purchase  price  (see  64  FR 
22638,  third  column);  and 

(2)  If  renewal  of  the  option  agreement 
requires  a  payment  or  deposit  for  renewal, 
the  applicant  must  escrow  the  amoimt  of  the 
payment  or  deposit  (see  64  FR  22638,  third 
column); 

Today's  notice  clarifies  further  that 
for  both  (1)  and  (2),  the  Section  811 
applicant  must  submit  doounentation 
in  Exhibit  4(d)  of  its  application  that  the 
amount  has  been  escrowed. 
Additionally,  the  submission  is 
necessary  to  be  eligible  for  the  5  points 
for  site  control. 

V.  Introduction  and  General  Section  to 
the  FY  1999  SuperNOFA 

The  Introduction  and  General  Section 
to  the  FY  1999  SuperNOFA  is  updated 
and  republished  for  the  convenience  of 
applicants  for  SuperNOFA  programs  for 
which  the  application  periods  have  not 
yet  closed. 

HUD'S  Fiscal  Year  1999  SuperNOFA 
Process 

Background:  the  Introduction  of  the 
SuperNOFA— the  FY  98  SuperNOFA 

In  Fiscal  Year  1998,  HUD  introduced 
its  first  SuperNOFA.  HUD's  FY  1998 
SuperNOFA  represented  a  marked 
departure  from,  and  HUD  believes  a 
significant  improvement  over,  HUD's 
past  approach  to  the  funding  process. 
Before  the  FY  1998  SuperNOFA,  HUD 
had  issued  as  many  as  40  separate 
NOFAs.  These  40  NOFAs  had  widely 
varying  rules  and  application  processing 
requirements,  and  were  published  at 
various  times  throughout  the  fiscal  year. 
This  individual  program  approach  to 
funding,  with  different  publication 
schedules,  did  not  encourage  and,  at 
times,  imintentionally  interfered  with 
local  efforts  directed  at  comprehensive 
planning  as  well  as  development  of 
comprehensive  local  solutions. 
Additionally,  the  old  approach  seemed 
to  require  communities  to  respond  to 
HUD's  needs  instead  of  HUD 
responding  to  local  needs. 

In  his  first  year  as  Secretary  of  HUD, 
Secretary  Andrew  Cuomo  immediately 
sought  to  change  this  outdated  approach 
to  funding.  Secretary  Cuomo  brought  to 
the  leadership  of  HUD  the  experience  of 
successfully  implementing  a 
consolidated  planning  process  in  HUD's 
community  development  programs.  As 
Assistant  Secretary  for  Commimity 
Planning  and  Development,  Secretary 
Cuomo  consolidated  the  planning, 
application,  and  reporting  requirements 
of  several  community  development 
programs.  The  Consolidated  Plan  rule. 


published  in  1995,  established  a 
renewed  partnership  among  HUD,  State, 
and  local  governments,  public  and 
private  agencies,  tribal  governments, 
and  the  general  citizenry  by 
empowering  field  staff  to  work  with 
other  entities  in  feshioning  creative 
solutions  to  community  problems. 

HUD's  FY  1998  SuperNOFA 
promoted  HUD's  objective,  imder  the 
direction  of  Secretary  Cuomo,  of 
improving  customer  service  and 
providing  the  necessary  tools  for 
revitalizing  commimities  and  improving 
the  lives  of  people  within  those 
commimities.  "The  SuperNOFA 
increased  the  ability  of  applicants  to 
consider  and  apply  for  funding  under  a 
wide  variety  of  HUD  programs  in 
response  to  a  single  NOFA.  In  addition 
to  applicants,  HUD  believes  that 
everyone  interested  in  HUD's  grant 
programs  can  benefit  from  having  this 
information  made  available  in  one 
document,  and  that  having  the 
information  on  available  funding  one 
time  will  facilitate  local  planning  and 
coordination. 

Changes  Made  in  the  SuperNOFA 
Process  for  FY  1999 

One  SuperNOFA.  For  Fiscal  Year 
1999,  HUD  is  taking  the  next  step  of 
improving  its  funding  process  by 
issuing  one  single  SuperNOFA.  In  FY 
1998,  HUD  issued  three  SuperNOFAs: 

(1)  The  SuperNOFA  for  HUD's 
Housing  and  Community  Development 
Programs; 

(2)  The  SuperNOFA  for  HUT 's 
Economic  Development  and 
Empowerment  Proo^ms;  and 

(3)  The  SuperNOFA  for  HUD's 
Targeted  Housing  and  Homeless 
Assistance  Programs. 

HUDs  FY  1999  SuperNOFA 
consolidates  the  programs  in  these  three 
SuperNOFAs  into  one  SuperNOFA — the 
SuperNOFA  for  HUD's  Housing, 
Community  Development  and 
Empowerment  Pro^-ams.  The  housing 
component  of  this  SuperNOFA 
encompasses  many  of  HUD's  housing 
programs,  including  targeted  housing  * 
and  homeless  assistance.  The 
commiuiity  development  component  of 
this  SuperNOFA  encompasses  HUD's 
economic  development  programs,  and 
the  empowerment  component 
encompasses  HUD's  youthbuild  and 
self-help  programs. 

Plain  Language.  In  addition  to 
increased  consolidation,  HUD  strived  to 
make  the  FY  1999  SuperNOFA  simpler 
and  easier  to  imderstand.  On  June  1, 
1998,  President  Clinton  issued  a 
memorandum  to  all  Federal  agencies 
that  directs  agencies  to  use  plain 
language  in  all  of  their  documents.  HUD 
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prepared  its  FY  1999  SuperNOFA  to 
comply  with  the  plain  language 
principles.  These  principles  include 
using  common,  everyday  words  (except 
for  necessary  technical  terms),  the  active 
voice  and  short  sentences. 

Earlier  Publication  and  More  Time  to 
Prepare  Applications.  Finally,  HUD  is 
publishing  its  SuperNOFA  earlier  than 
in  FY  1998.  By  publishing  earlier  in  the 
Federal  Fiscal  Year,  HUD  can  provide 
you,  the  applicant,  more  time  to  prepare 
and  submit  your  SuperNOFA 
application(s). 

Program  Changes  to  Note:  (1) 
HOPWA-TA.  This  year  technical 
assistance  under  the  Housing 
Opportunities  for  Persons  with  AIDS 
(HOPWA)  has  been  consolidated  into 
the  Community  Development  Technical 
Assistance  (CI>-TA)  Program  section  of 
the  SuperNOFA.  If  you  are  interested  in 
applying  for  this  program,  please  see  the 
CD-TA  Program  section. 

(2)  Youth  Sports  Program.  This  year, 
youth  sports  activities  are  eligible  imder 
the  PIH  Drug  Elimination  Grant 
Program. 

(3)  Possible  Formula  Funding  for 
Public  Housing  Drug  Elimination 
Program.  On  February  18, 1999,  HUD 
published  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  announcing  HUD's 
intention  to  develop,  through  proposed 
rulemaking,  a  formula  allocation 
funding  for  HUD's  Public  Housing  Drug 
Elimination  Program  (PHDEP).  The 
February  '8, 1999  ANPR  solicits 
comments  in  advance  of  this  rulemaking 
on  a  method,  components  of  a  method, 
or  methods  that  would  result  in  reliable 
and  equitable  funding  to  public  housing 
agencies  with  drug  elimination 
programs  and  ensure  that  this  funding  is 
allocated  to  agencies  meeting  certain 
performance  standards.  On  May  12, 
1999,  HUD  published  a  proposed  rule 
on  formula  allocation  for  PHDEP 
funding.  The  May  12, 1999  proposed 
rule  describes  HUD's  proposal  for  non- 
ccynpetitive  allocation  of  PHDEP  funds, 
and  solicits  public  comment.  On  May 
12, 1999,  HUD  also  withdrew  the 
PHDEP  NOFA  that  was  part  of  HUD's 
FY  1999  SuperNOFA,  published  on 
February  26, 1999,  and  republished  a 
new  NOFA  for  which  the  information 
provided  imder  this  May  12, 1999 
NOFA  will  reduce  the  ciurent  reporting 
burden  on  applicants,  and  will  be  used 
by  HUD  whether  or  not  funds  are 
distributed  competitively. 


Similarities  Between  FY  1998  and  FY 
1999  SuperNOFAs 

The  FY  1999  SuperNOFA,  like  the  FY 
1998  SuperNOFA,  places  heavy 
emphasis  on  the  coordination  of 
activities  to  provide: 

(1)  Greater  flexibility  and  responsiveness 
in  meeting  local  housing  and  community 
development  needs,  and 

(2)  Greater  flexibility  to  applicants  to 
determine  what  HUD  program  resources  best 
fit  the  community's  needs,  as  identified  in 
local  Consolidated  Plans  and  Analysis  of 
Impediments  to  Fair  Housing  Choice 
("Analysis  of  Impediments"  (AI)). 

The  FY  1999  SuperNOFA  is  designed 
to: 

•  Simplify  the  application  process; 

•  Promote  effective  and  coordinated 
use  of  program  funds  in  communities; 

•  Reduce  duplication  in  the  delivery 
of  services  and  economic  development 
and  empowerment  programs; 

•  Allow  applicants  to  seek  to  deliver 
a  wider,  more  integrated  array  of 
services;  and 

•  Improve  the  system  for  potential 
grantees  to  be  aware  of,  and  compete  for 
program  funds. 

Once  again,  HUD  strongly  encourages 
applicants  to  work  together  to 
coordinate  and,  to  the  maximum  extent 
possible,  join  their  activities  to  form  a 
seamless  and  comprehensive  program  of 
assistance  to  meet  identified  needs  in 
their  communities.  This  coordination 
also  should  help  applicants  jointly 
address  barriers  to  fair  housing  and 
equal  opportunity  that  have  been 
identified  in  the  community's 
Consolidated  Plan  and  Analysis  of 
Impediments  in  the  geographic  area(s) 
in  which  they  are  seeking  assistance. 

As  part  of  the  simplification  of  this 
funding  process,  and  to  avoid 
duplication  of  effort,  the  SuperNOFA 
provides  for  consolidated  applications 
for  several  of  the  programs  that  are  part 
of  this  Sup6rNOFA.  HUD  programs  that 
provide  assistance  for,  or  complement, 
similar  activities  (for  example,  the 
Continuum  of  Care  programs  and  CPD 
Technical  Assistance  programs]  have  a 
consolidated  application  that  reduces 
the  administrative  and  paperwork 
burden  applicants  would  otherwise 
encounter  in  submitting  a  separate 
application  for  each  program.  The 
Program  Chart  in  this  introductory 
section  of  the  SuperNOFA  identifies  the 
programs  that  have  been  consolidated 


and  for  which  a  consolidated 
application  is  made  available  to  eligible 
applicants.  Eligible  applicants  are  able, 
as  they  have  been  in  the  past,  to  apply 
for  fimding  imder  as  few  as  one  or  as 
many  as  all  programs  for  which  they  are 
eligible. 

The  specific  statutory  and  regulatory 
requirements  of  the  programs  that  are 
part  of  this  SuperNOFA  continue  to 
apply  to  each  program.  The  SuperNOFA 
will  identify,  where  necessary,  the 
statutory  requirements  and  differences 
applicable  to  the  specific  programs. 
Please  pay  careful  attention  to  the 
individual  program  requirements  that 
are  identified  for  each  program.  Also, 
you  will  note  that  not  all  applicants  are 
eligible  to  receive  assistance  under  all 
programs  identified  in  this  SuperNOFA. 

The  SuperNOFA  is  divided  into  two 
major  sections.  The  General  Section  of 
the  SuperNOFA  describes  the 
procediu^s  and  requirements  that  are 
applicable  to  all  applications.  The 
Programs  Section  of  the  SuperNOFA 
describes  each  program  that  is  part  of 
this  SuperNOFA.  For  each  program,  the 
Programs  Section  describes  the  eligible 
applicants,  eligible  activities,  factors  for 
award,  and  any  additional  requirements 
or  limitations  that  apply  to  the  program. 

Please  read  carefully  both  the  General 
Section  and  the  Programs  Section  of  the 
SuperNOFA  for  the  program(s)  to  which 
you  are  applying.  Your  careful  reading 
will  ensure  that  you  apply  for  program 
funding  for  which  your  organization  is 
eligible  to  receive  funds  and  you  fulfill 
all  the  requirements  for  that  program(s). 

The  Programs  of  This  SuperNOFA  and 
The  Amount  of  Funds  Allocated 

The  programs  that  are  part  of  this 
SuperNOFA  are  identified  in  the  chart 
below.  The  approximate  available  funds 
for  each  program  are  expected  funding 
levels  based  on  appropriated  funds.  In 
the  event  HUD  recaptures  funds  or  other 
funds  become  available  for  any  program, 
HUD  reserves  the  right  to  increase  the 
available  program  funding  amoimts  by 
the  amount  available. 

The  chart  also  includes  the 
application  due  date  for  each  program, 
the  OMB  approval  number  for  the 
information  collection  requirements 
contained  in  the  specific  program,  and 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number. 

BHXING  CODE  4210-32-f> 


Federal  RegMer/Vol.  64,  No.  95 /Tuesday,  May  18,  1999 /Notices 


27123 


HUD  FY  1999  SUPERNOFA  FUNDING 

NOTE:  The  chart  below  reflects  die  updates  made  by  HUD  in  its  April  27,  1999  notice  (64  FR 
22634),  as  well  as  the  extension  of  die  application  due  date  for  Continuum  of  Care  applicants  in  die  Oklahoma 
and  Kansas  disaster  counties. 


Program  Name 

Funding 

Due  Date 

Submission 

Available 

L4>cation  and 

- 

Room         1 

HOUSING  AND  COMMUNITY  DEVELOPMENT                               | 

Coimnunity  Development 

$  24.25 

• 

Technical  Assistance 

million 

Community  Development  Block 

$  2.5  million 

May  26,  1999 

HUD 

Grant  (CDBG)  TA 

Headquarters 
Room  7251,  and 

CFDA  No:  14.227 

0MB  Approval  No.:2S06-0166 

copies  to 
appropriate  local 
HUD  Field 
Offices 

Community  Housing  Development 

$  9  million 

May  26,  1999 

HUD 

Organization  (CHDO)  TA 

Headquarters 
Room  7251,  and 

CFDA  No.  14.239 

0MB  Approval  No.:2506-0166     . 

C(^ies  to 
^propriate  local 
HUD  Field 
Offices 

HOME  TA 

$  8  million 

May  26,  1999 

HUD 

Headquarters 
Room  7251,  and 

CFDA  No.  14.239 

0MB  Approval  No.:250frO166 

cq>ies  to 

• 

appropriate  local 
HUD  Field 

Offices 

Supportive  Housing  Program  (SHP) 

$  2.5  million 

May  26,  1999 

HUD 

T. 

-■ 

Headquarters 
Room  7251,  and 

CFDA  No.  14.235 

0MB  Approval  No.  :2S064166 

c(^ies  to 
appropriate  local 
HUD  Field           | 
Offices                 1 

HOPWA  TA 

$  2.25  million 

May  26,  1999 

HUD 
Headquarters 

CFDA  No.  14.241 

Room  7251 

0MB  Approval  No  :2506-0133 
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Program  Name 

Funding 
Available 

Due  Date 

Submission 

Location  and 

Room 

UNIVERSITY  AND  COLLEGE  PARTNERSHIPS                               \ 

University  and  College 
Programs 

$22.15 
million 

Community  Outreach  Paruiership 
Centers  (COPC) 

CFDANo:  14511 

0MB  Approval  No.:2528-0180 

$  7.5  million 

June  9,  1999 

HUD 

Headquarters 
Room  7251 

Historically  Black  Colleges  and 
Universities  (HBCUs)  Program 

CFDA  No.:  14.237 

0MB  Approval  No.:  2506-0122 

$  9  million 

June  9,  1999 

HUD 

Headquarters 
Room  7251  and 
copies  to  local 
HUD  Field 
Office 

Hispanic-Serving  Instimtions 
Assisting  Communities  (HSIAC) 
Program 

CFDA  No.:  14.514 

0MB  Approval  No.:2528-0198 

$  5.65 
million 

June  9,  1999 

HUD 

Headquarters 
Room  7251 

FAIR  HOUSING  OUTREACH,  ENFORCEMENT 
AND  ASSISTED  HOUSING  COUNSEUNG 

Fair  Housing  and  Housing 
Counseling  Programs 

$  31.6 
million 

Education  and  Outreach  Initiative 
(EOI) 

CFDA  No.:  14.409 
OMBy^roval  No.:  2529-0033 

$  4.5  million 

June  30.  1999 

HUD 

Headquarters 
Room  5234 

Private  Enforcement  Initiative  (PEI) 

CFDA  No.:  14.410 

OMB  Approval  No.:  2539-0033 

$  9.3  million 

June  30,  1999 

HUD 

Headquarters 
Room  5234 

Fair  Housing  Organizations  Initiative 
(FHOD 

CFDANo:  14.413 

OMB  Approval  No.:  2539-0033 

$  1.2  million 

June  30,  1999 

HUD 

Headquarters 
Room  5234 

Federal  Register /Vol.  64.  No.  95 /Tuesday.  May  18.  1999  /  Notices 


27125 


Program  Name 

Funding 

Due  Date 

Submisaion 

Available 

Location  and 
Room 

Local  Housing  Counseling  Agencies 

$  S.6  million 

May  25,  1999 

Appropriate 
HUD 

CFDANo.:  14.169 

0MB  Approval  No.:  2502-0261 

^ 

June  24,  1999  (Only 
for  applicants 
located  in 

Oklahoma,  Kansas, 
&  Texas,  disaster 
counties  -  see  final 
page  of  chart  for 
counties) 

Homeownership 
Center  (HOC) 

National,  Regional,  and  Multi-State 

$  1.5  million 

May  25,  1999 

HUD 

Intennediaries 

Headquarters 

June  24,  1999  (Only 

Room  9166 

CFDANo.:  14.169 

for  applicants 

OMB  Approval  No.:  2S02-0261 

located  in 

Oklahoma,  Kansas, 
&  Texas  disaster 
counties  -  see  final 
page  of  diart  for 

• 

' 

Goooties) 

State  Housing  Finance  Agencies 

$3.5  million 

May  25,  1999 

Appropriate 
HUD 

CFDA  No.:  14.169 

OMB  Approval  No.:  2502-0261 

June  24,  1999  (Only 
for  apiriicants 
kKatedin 

Homeownership 
Center  (HCX) 

&  Texas  disaster* 
counties  -  see  final 
page  of  diart  for 

counties) 

LEAD  HAZARD  CONTROL                                             \ 

Lead-Based  Paint  Hazard 

$  62.5 

Control  Programs 

million 

Lead-Based  Paint  Hazard  Control 

$  56  million 

May  26,  1999 

Postal  Service: 

Program 

HUD 

Headquarters, 

CFDA  No.:  14.900 

Office  of  Lead 

OMB  Approval  No.:  pending 

Hazard  Craitrol, 

» 

RoomP3206 

27126 


Federal  Register /Vol.  64.  No.  95 /Tuesday,  May  18,  1999 /Notices 


Program  Name 

Funding 

Due  Date 

Submission 

Available 

Location  and 

Room 

Research  to  In^rove  Evaluation  and 

$  2.5  million 

May  26,  1999 

Postal  Service: 

Control  of  Residential  Lead-Based 

HUD 

Paint  Hazards 

Headquarters, 
Office  of  Lead 

CFDA  No.:  14.900 

, 

Hazard  Control, 

0MB  Approval  No.:  2529-0011 

• 

Room  P3206 

Mold  and  Moisture  Control  in  Inner 

$  4  million 

May  26,  1999 

Postal  Service: 

City  Housing 

HUD 
Headquarters, 

CFDA  No.:  14.900 

Office  of  Lead 

0MB  Approval  No.:  pending 

Hazard  Control, 
RoomP3206        | 

PUBUC  AND  INDIAN  HOUSING  REVITAUZATION  AND  DEMOLITION          | 

Revitalization  and  Demolition 

$583 

Programs 

million 

Hope  VI  Revitalization  Grants 

$  523  million 

May  27.  1999 

HUD 
Headquarters 

CFDA  No.:  14.866 

Room  4138  and 

0MB  Approval  No.:  2577-0208 

cqpies  to 
ai^n^riate  local 

HUD  Field 
Office 

HOPE  VI  Demolition  Grants 

$  60  million 

July  29,  1999 

HUD 

• 

Headquarters 
Room  4138  and 
cq)ies  to 

CFDA  No.:  14.866 

0MB  Approval  No.:  2577-0208 

appropriate  local 

HUD  Field 

Office 

Federal  Register /Vol.  64,  No.  95 /Tuesday,  May  18,  1999  /  Notices 


27127 


Program  Name 


Funding 
Available 


Due  Date 


Submission 

Location  and 

Room 


DRUG  EUmNATION  IN  PUBUC  AND  ASSISTED  HOUSING 


Drug  Elimination  Programs 


Public  Housing  Drug  Elimination 
Program  (including  Youth  Sports  Eligible 
Activities)  *  A  new  PHDEP  NOFA 
was  published  on  May  12,  1999. 
The  application  due  date  is 
unchanged. 

CFDA  No.:  14.854 

0MB  Control  No.:  2577-0124 


$289.30 
million 


$  242.75 
million 


Public  Housing  Drug  Elimination 
New  Approach  (Fomicriy  Safe 
Neighborhood  Grant) 

CFDA  No.:  14,854 

0MB  Control  No.:  2577-0124 


Public  Housing  Drug  Elimination  TA 

CFDA  No.:  14.854 

0MB  Control  No.:  2577-0124 


$  28.3  million 


$  2  million 


June  16,  1999 


July  1,  1999 


Drug  Elimination  Grants  for 
Multifamily  Low  Income  Housing 

CFDA  No.:  14.193 

0MB  Approval  No.:  2502-0476 


$16.25 
million 


June  16»  1999 


June  16.  1999 


Appropriate 
local  HUD  Field 
Office  or  Area 
Office  of  Native 
American 
Programs 


Apprc^riate 
local  HUD  Field 
Office  or  Area 
Office  of  Native 
American 
Programs 


HUD 

Headquarters 
Room  4206 


I 


Appropriate 
local  HUD  Field 
Office  or  Area 
Office  of  Native 
American 
Programs 
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Program  Name 

Funding 
Available 

Due  Date 

Submission 

Location  and 

Room 

ECONOMIC  DEVELOPMENT  AND  EMPOWERMENT                          \ 

Economic  and  Empowerment 
Programs         , 

$120 
million 

■ 

Econ(Hnic  Development  Initiative 

CFDA  No.:  14.246 

0MB  Approval  No.:  2506-01S3 

$35  million 

June  U,  1999 

HUD 

Headquarters 
Room  7251  and 
copy  to 

appropriate  local 
HUD  Field 
Office 

Brownfields  Economic  Development 
Initiative 

ChDA  No.:  14.246 

0MB  Approval  No.:  2506-01S3 

$  25  million 

June  25,  1999 

HUD 

Headquarters 
Room  7251  and 
copy  to 

^propriate  local 
HUD  Field 
Office 

Self-Help  Homeownership 
Opportumty  Program  (SHOP) 

CFDA  No.:  14.247 
0MB  Approval  No.:  N/A 

$  20  million 

April  29,  1999 

HUD 

Headquarters 
Room  7251 

YouthbuUd 

CFDA  No.:  14.243 

0MB  Approval  No.:  2S08-0142 

$  40  million 

• 

April  30.  1999 

HUD 

Headquarters 
Room  7251  and 
copy  to 

£^ropriate  local 
HUD  Field 
Office 

-i^aaab^A 
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Program  Name 


Funding 
Available 


Due  Date 


Submission 

Location  and 

Room 


TARGETED  HOUSING  AND  HOMELESS  ASSISTANCE 


Targeted  Housing  and  Homeless 
Assistance  Programs 


Continuum  of  Care  Homeless 

Assistance 

-  Supportive  Housing 
CFDANo.:  14.235 

-  Shelter  Plus  Care 
CFDA  No.:  14.238 

-  Section  8  Moderate  Rehabilitation 
Single  Room  Ocaqrancy  (SRO) 

CFDA  No.:  14.249 
0MB  Ai^roval  No.:  2506-0112 


$  1,224.27 

million 


$  750  million 


Housing  Opponunities  for  Persons 
with  AIDS 

CFDA  No.:  14.241 

0MB  Approval  No.:  2506-0133 


Section  202  Supportive  Housing  for 
the  Elderly 

CFDANo.:  14.157 

OMB  Approval  No.:  2502-0267 


$  22.27 
million 


June  2,  1999 

July  8,  1999  (Only 
for  applicants 
located  in 

(^dahoma,  Kansas, 
&  Texas  disaster 
counties*) 


June  2,  1999 


HUD 

Headquarters 
Room  7270  and 
copies  to 
iqjpropriate  local 
HUD  Field 
Offices 


$434.8 
million 


Section  811  Supportive  Housing  for 
Persons  with  Disabilities 


CFDANo.:  14.181 
OMB  Approval  No.: 


2502-0462 


$  87.2  million 


May  27,  1999 

June  29,  1999  (Only 
for  applicants 
located  in 

Oklahoma,  Kansas, 
&  Texas  disaster 
counties*) 


HUD 

Headquarters 
Room  7251  and 
copies  to 
appropriate  local 
HUD  Field 
Office 


May  27,  1999 


Appropriate 
local  HUD 
Multifamily 
HUB  or 
Multifunily 
Program  Center 


June  29,  1999  (Only 
for  applicants 
located  in 
Oklahoma,  Kansas, 

I&  Texas  disaster 
I  counties*) 

"  These  counties  are  as  tbllows:  in  the  State  ot  Oklahoma  -  Caddo,  Canadian,  Cleveland,  Craig,  Creek, 
Grady,  Kingfisher,  LeFlore,  Lincoln,  Logan,  McClain,  Noble,  Oklahoma,  Pottawatomie,  and  Tulsa 
counties;  in  the  State  of  Kansas  -  Reno,  Sedgewick,  and  Sumner  counties;  and  in  the  State  of  Texas  - 
Bowie  county  (and  such  other  counties  that  may  be  designated  as  disaster  areas  as  a  result  of  the  tornados 
that  occurred  in  early  May  1999). 


Appropriate 

local  HUD 

Multifamily 

HUB  or 

Multifamily 

Program  Center 
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Paperwork  Reduction  Act  Statement 

The  infonnation  collection 
requirements  in  this  SuperNOFA  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
{44  U.S.C.  3501-3520).  The  chart  shown 
above  provides  the  OMB  approval 
number  for  each  program  that  is  part  of 
this  SuperNOFA.  Where  the  chart  notes 
that  an  OMB  number  is  pending,  this 
means  that  HUD  has  submitted  the 
information  to  OMB  to  obtain  an 
approval  mmiber  and  HUD's  request  for 
tlie  niunber  is  pending.  As  soon  as  HUD 
receives  the  approval  number,  the 
number  will  be  published  in  the  Federal 
Register  and  provided  to  the 
SuperNOFA  Information  Center.  Under 
the  Paperwork  Reduction  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  the 
'collection  displays  a  valid  control 
number. 

General  Section  of  the  SnperNOFA 

I.  Authority;  Purposes  of  tlie  FY  1999 
SuperNOFA;  Funding  Amount;  Eligible 
Applicants  and  Eligible  Activities 

(A)  Authority.  HUD's  authority  for 
making  funding  under  this  SuperNOFA 
is  the  Fiscal  Year  1999  Department  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  1999  (Pub.L.  105- 
276, 112  Stat.  2461,  approved  October 
21, 1998)  (FY  1999  HUD  Appropriations 
Act). 

(B)  Purposes.  The  purposes  of  this 
SuperNOFA  are  to: 

(1)  Make  funding  available  to 
empower  communities  and  residents. 
The  funding  made  available  by  this 
SuperNOFA  will  assist  community 
residents,  particularly  the  poor  and 
disadvantaged,  to  develop  viable 
communities  and  provide  decent 
housing  for  all  citizens,  without 
discrimination. 

(2)  Simplification  of  the  application 
process  for  funding  under  HUD 
programs.  This  year's  SuperNOFA 
continues  to  provide  a  single,  uniform 
set  of  rating  factors  and  submission 
requirements.  This  year's  SuperNOFA 
also  allows,  as  did  last  year's,  for  you, 
the  applicant,  to  apply  for  more  than 
one  program  with  a  single  application. 

(3)  Promote  comprehensive 
approaches  to  housing  and  community 
development.  Through  the  SuperNOFA 
process,  HUD  encourages  you,  the 
applicant,  to  focus  on  the 
interrelationships  that  exist  in  a 
community  and  in  HUD's  funding 
programs,  and  to  build  community- wide 
efforts  that  coordinate  the  resources  of 


multiple  applicants  and  programs.  The 
needs  and  problems  of  a  community 
rarely,  if  ever,  stand  in  isolation  from 
each  other.  Due  to  this  fact,  it  is  very 
difficult  to  address  these  problems  and 
to  provide  opportunities  to  use  existing 
community  resources  in  a  piecemeal 
fashion.  To  successfully  address 
community  needs  and  solve  community 
problems,  and  to  take  advantage  of 
existing  resources,  HUD  encourages 
members  of  a  community  to  join 
together  and  pool  aU  available  resources 
in  a  common,  coordinated  effort.  In 
1998,  HUD  began  structuring  its  funding 
process  to  help  its  community  partners 
take  this  coordinated,  holistic  approach. 
Further,  by  making  all  of  HUD's 
competitive  funding  available  in  one 
document,  HUD  allows  you,  the 
applicant,  to  be  able  to  relate  the 
activities  proposed  for  funding  imder 
this  SuperNOFA  to  the  commimity's 
Consolidated  Plan  and  Analysis  of 
Impediments  to  Fair  Housing  Choice. 

(C)  Funding  Available.  As  noted  in 
the  Introduction  Section  to  the 
SuperNOFA,  the  HUD  programs  that  are 
part  of  this  SuperNOFA  are  allocated 
amounts  based  on  appropriated  funds.  If 
HUD  recaptures  funds  in  any  program, 
HUD  reserves  the  right  to  increase  the 
available  funding  amounts  by  the 
amoimt  of  funds  recaptured. 

(D)  Eligible  Applicants  and  Eligible 
Activities.  The  Programs  Section  of  the 
SuperNOFA  describes  the  eligible 
applicants  and  eligible  activities  for 
each  program. 

n.  Requirements  and  Procedures 
Applicable  to  All  Programs 

Except  as  may  be  modified  in  the 
Programs  Section  of  this  SuperNOFA,  or 
as  noted  within  the  specific  provisions 
of  this  Section  II,  the  principles  listed 
below  apply  to  all  programs  that  are  part 
of  this  SuperNOFA.  Please  be  sure  to 
read  the  Programs  Section  of  the 
SuperNOFA  for  additional  requirements 
or  information. 

(A)  Statutory  Requirements.  To  be 
eligible  for  funding  under  this 
SuperNOFA,  you,  the  applicant,  must 
meet  all  statutory  and  regulatory 
requirements  that  are  applicable  to  the 
program  or  programs  for  which  you  are 
seeking  funding.  If  you  need  copies  of 
the  program  regulations,  they  are 
available  itojh  the  SuperNOFA 
Information  Center  or  through  the 
Internet  at  the  HUD  web  site  located  at 
http://www.HUD.gov.  Among  the 
reasons  that  HUD  may  reject  an 
application  from  further  funding 
consideration  is  if  the  activities  or 
projects  proposed  in  the  application  are 
not  eligible  activities  and  projects,  or 
(with  ttie  exception  of  the  Section  202 


and  811  programs)  HUD  may  eliminate 
the  ineligible  activities  from  funding 
consideration  and  reduce  the  grant 
amoimt  accordingly. 

(B)  Threshold  Requirements — 
Compliance  with  Fair  Housing  and  Civil 
Rights  Laws.  With  the  exception  of 
Federally  recognized  Indian  tribes,  all 
applicants  and  their  subrecipients  must 
comply  with  all  Fair  Housing  and  civil 
rights  laws,  statutes,  regulations  and 
executive  orders  as  enumerated  in  24 
CFR  5.105(a).  If  you  are  a  Federally 
recognized  Indian  tribe,  you  must 
comply  with  the  Age  Discrimination  Act 
of  1975,  section  504  of  the 
Rehabilitation  Act  of  1973,  and  the 
Indian  Civil  Rights  Act. 

If  you,  the  applicant  — 

(1)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary  alleging  ongoing 
discrimination; 

(2)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or 

(3)  Have  received  a  letter  of 
noncompliance  findings  under  Title  VI, 
Section  504,  or  Section  109, — 

HUD  will  not  rank  and  rate  your 
application  imder  this  SuperNOFA  if 
the  charge,  lawsuit,  or  letter  of  findings 
has  not  been  resolved  to  the  satisfaction 
of  the  Department  before  the  application 
deadline  stated  in  the  individual 
program  NOFA.  HUD's  decision 
regarding  whether  a  charge,  lawsuit,  or 
a  letter  of  findings  has  been 
satisfactorily  resolved  will  be  based 
upon  whether  appropriate  actions  have 
been  taken  to  address  allegations  of 
ongoing  discrimination  in  the  policies 
or  practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(C)  Additional  Nondiscrimination 
Requirements.  You,  the  applicant  and 
your  subrecipients,  must  comply  with 
the  Americans  with  Disabilities  Act,  and 
Title  IX  of  the  Education  Amendments 
Act  of  1972. 

(D)  Affirmatively  Furthering  Fair 
Housing.  Unless  otherwise  specified  in 
the  Programs  Section  of  this 
SuperNOFA,  if  you  are  a  successful 
applicant,  you  will  have  a  duty  to 
affirmatively  further  fair  housing.  Again, 
except  as  may  be  provided  otherwise  in 
the  Programs  Section  of  this 
SuperNOFA,  you,  the  applicant,  should 
include  in  your  application  or  work 
plan  the  specific  steps  that  you  will  take 
to: 

(1)  Address  the  elimination  of 
impediments  to  fair  housing  that  were 
identified  in  the  jurisdiction's  Analysis  of 
Impediments  (AI)  to  Fair  Housing  Choice; 

(2)  Remedy  discrimination  in  housing;  or 
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(3)  Promote  fair  housing  rights  and  fair 
housing  choice. 

Further,  you,  the  applicant,  have  a 
duty  to  cany  out  the  specific  activities 
provided  in  your  responses  to  the 
SuperNOFA  rating  factors  that  address 
affirmatively  furthering  fair  housing. 
Please  see  the  Programs  Section  of  this 
SuperNOFA  for  further  information. 

(E)  Economic  Opportunities  for  Low 
and  Very  Low-Income  Persons  (Section 
3).  Certain  programs  in  this  SuperNOFA 
require  recipients  of  assistance  to 
comply  with  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968, 12 
U.S.C^  1701U  (Economic  Opportunities 
for  Low  and  Very  Low-Income  Persons 
in  Connection  with  assisted  Projects) 
and  the  HUD  regulations  at  24  CFR  part 
135,  including  tibe  reporting 
requirements  subpart  E.  Section  3 
requires  recipients  to  ensure  that,  to  the 
greatest  extent  feasible,  training, 
employment  and  other  economic 
opportimities  will  be  directed  to(l)  low 
and  very  low  income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing  and 
(2)  business  concerns  which  provide 
economic  opportimities  to  low  and  very 
low  income  persons.  As  noted  in  the 
Pro-ams  Section  of  this  SuperNOFA, 
Section  3  is  applicable  to  the  following 
programs: 

1.  Historically  Bfack  Colleges  and 
Universities  (HBCU); 

2.  Hispanic  Serving  Institutions  Assisting 
Communities  (HSIAC); 

3.  Lead-Based  Paint  Hazard  Control; 

4.  Mold  and  Moisture  Control  in  Inner  City 
Housing  Program; 

5.  HOPE  VI  Public  Housing  Revitalization; 

6.  Public  Housing  Drug  Elimination  Program 
(PHDEP); 

7.  Public  Housing  Drug  Elimination 
Program — ^New  Approaches 

8.  Multifamily  Housing  Drug  Elimination: 

9.  Economic  Development  Initiative  (EDI); 

10.  Brownfields  Economic  Development 
Initiative  (BEDI); 

11.  Self-Help  Homeownership  Opportunity 
Program  (SHOP); 

12.  Youthbuild; 

13.  Continuum  of  Care  Homeless  Assistance 
Programs; 

14.  Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA): 

15.  Section  202  Supportive  Housing  for  the 
Elderly;  and 

16.  Section  81 1  Supportive  Housing  for 
Persons  with  Disabilities. 

(F)  Relocation.  Any  person  (including 
individuals,  partnerships,  corporations 
or  associations)  who  mov^s  from  real 
property  or  moves  personal  property 
from  real  property  directly  (1)  because 
of  a  written  notice  to  acquire  real 
property  in  whole  or  in  part,  or  (2) 
because  of  the  acquisition  of  the  real 
property,  in  whole  or  in  part,  for  a  HUD- 


assisted  activity  is  covered  by  Federal 
relocation  statute  and  regulations. 
Specifically,  this  type  of  move  is 
covered  by  the  acquisition  policies  and 
procedures  and  the  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970,  as 
amended  (URA),  and  the  implementing 
govemmentwide  regulation  at  49  CFR 
part  24.  The  relocation  requirements  of 
the  URA  and  the  govemmentwide 
regulations  cover  any  person  who 
moves  permanently  from  real  property 
or  moves  personal  property  bom  real 
property  directly  because  of 
rehabilitation  or  demolition  for  an 
activity  undertaken  with  HUD 
assistance. 

(G)  Forms,  Certifications  and 
Assurances.  You,  the  applicant,  are 
required  to  submit  signed  copies  of  the 
standard  forms,  certifications,  and 
assiuances  listed  in  this  section,  unless 
the  requirements  in  the  Programs 
Section  specifies  otherwise. 
Additionally,  the  Programs  Section  may 
specify  additional  forms,  certifications, 
assurances  or  other  information  that 
may  be  required  for  a  particular  program 
in  this  SuperNOFA.  As  part  of  HUD's 
continuing  efforts  to  improve  the 
SuperNOFA  process,  several  of  the 
required  stcmdard  forms  have  been 
simplified  this  year.  The  standard 
forms,  certifications,  and  assurances  are 
as  follows: 

(1)  Standard  Form  for  Application  for 
Federal  Assistance  (SF-424); 

(2)  Standard  Form  for  Budget 
Information — Non-Construction  Programs 
(SF-424A)  or  Standard  Form  for  Budget 
Information-Construction  Programs  (SF- 
424C),  as  applicable; 

(3)  Standard  Form  for  Assurances — Non- 
Construction  Programs  (SF-424B)  or 
Standard  Form  for  Assurances — Construction 
Programs  (SF-424D),  as  applicable; 

(4)  Drug-Free  Workplace  Certification 
(HUI>-50070); 

(5)  Certification  and  Disclosure  Form 
Regarding  Lobbying  (SF-LLL);  (Tribes  and 
tribally  designated  housing  entities  (TDHEs) 
established  by  an  Indian  tribe  as  a  result  of 
the  exercise  of  the  tribe's  sovereign  power  are 
not  required  to  submit  this  certification. 
Tribes  and  TDHEs  established  under  State 
law  are  required  to  submit  this  certification.) 

(6)  Applicant/Recipient  Disclosure  Update 
Report  (HUD-2880); 

(7)  Certification  that  the  applicant  will 
comply  with  the  requirements  of  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights  Act 
of  1964.  section  504  of  the  Rehabilitation  Act 
of  1973,  and  the  Age  Discrimination  Act  of 
1975,  and  will  affirmatively  further  fair 
housing.  CDBG  recipients  applying  for  funds 
under  title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301  et 
seq.)  also  must  certify  to  compliance  with 
section  109  of  the  Housing  and  Community 
Development  Act.  Federally  recognized 


Indian  tribes  must  certify  that  they  will 
comply  with  the  requirements  of  the  Age 
Discrimination  Act  of  1975,  section  504  of 
the  Rehabilitation  Act  of  1973.  and  the 
Indian  Civil  Rights  Act. 

(8)  Certification  required  by  24  CFR  24.510. 
(The  provisions  of  24  CFR  part  24  apply  to 
the  employment,  engagement  of  services, 
awarding  of  contracts,  subgrants.  or  funding 
of  any  recipients,  or  contractors  or 
subcontractors,  during  any  period  of    * 
debarment,  suspension,  or  placement  in 
ineligibility  status,  and  a  certification  is 
required.) 

(H)  OMB  Circulars.  Certain  OMB 
circulars  also  apply  to  this  SuperNOFA. 
The  policies,  guidance,  and 
requirements  of  OMB  Circular  No.  A-87 
(Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments),  OMB 
Circular  No.  A-122  (Cost  Principles  for 
Nonprofit  Organizations),  24  CFR  part 
84  (Grants  and  Agreements  with 
histitutions  of  Higher  Education, 
Hospitals,  and  other  Non-Profit 
Organizations)  and  24  CFR  part  85 
(Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State,  Local,  and  Federally  recognized 
Indian  tribal  governments)  may  apply  to 
the  award,  acceptance  and  use  of 
assistance  imder  the  programs  of  this 
SuperNOFA,  and  to  the  remedies  for 
noncompliance,  except  when 
inconsistent  with  the  provisions  of  the 
FY  1999  HUD  Appropriations  Act,  other 
Federal  statutes  or  the  provisions  of  this 
SuperNOFA.  Compliance  with 
additional  OMB  Circulars  may  be 
specified  for  a  particular  program  in  the 
Programs  Section  of  the  SuperNOFA. 
Copies  of  the  OMB  Circulars  may  be 
obtained  from  EOP  Publications,  Room 
2200,  New  Executive  Office  Building, 
Washington,  DC  10503,  telephone  (202) 
395-7332  (this  is  not  a  toll  free  number). 

(I)  Environmental  Requirements.  If 
you  become  a  grantee  imder  one  of  the 
programs  in  this  SuperNOFA  that  assist 
physical  development  activities  or 
property  acquisition,  you  are  generally 
prohibited  from  acquiring, 
rehabilitating,  converting,  leasing, 
repairing  or  constructing  property,  or 
committing  or  expending  HUD  or  non- 
HUD  funds  for  these  types  of  program 
activities,  until  one  of  the  following  has 
occurred: 

(1)  HUD  has  completed  an  environmental 
review  in  accordance  with  24  CFR  part  50; 
or 

(2)  For  programs  subject  to  24  CFR  part  58, 
HUD  has  approved  a  grantee's  Request  for 
Release  of  Funds  (HUD  Form  7015.15) 
following  a  Responsible  Entity's  completion 
of  an  environmental  review. 

You,  the  apphcant,  should  consult  the 
Programs  Section  of  the  SuperNOFA  for   ' 
the  applicable  program  to  determine  the 
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procedures  for.  timing  of,  and  any 
exclusions  from  environmental  review 
under  a  particular  program.  For 
applicants  applying  for  funding  under 
the  Sections  202  or  811  Programs, 
please  note  the  environmental  review 
requirements  for  these  programs. 

01  Conflicts  of  Interest.  If  you  are  a 
consultant  or  expert  who  is  assisting 
HUD  in  rating  and  ranking  applicants 
for  funding  imder  this  SuperNOFA,  you 
are  subject  to  18  U.S.C.  208,  the  Federal 
criminal  conflict  of  interest  statute,  and 
the  Standards  of  Ethical  Conduct  for 
Emplojrees  of  the  Executive  Branch 
regulation  published  at  5  CFR  part  2635. 
As  a  result,  if  you  have  assisted  or  plan 
to  assist  applicants  with  preparing 
applications  for  this  SuperNOFA,  you 
may  not  serve  on  a  selection  panel  and 
you  may  not  serve  as  a  technical  advisor 
to  HUD  for  this  SuperNOFA.  All 
individuals  involved  in  rating  and 
ranking  this  SuperNOFA,  including 
experts  and  consultants,  must  avoid 
conflicts  of  interest  or  the  appearance  of 
conflicts.  Individuals  involved  in  the 
rating  and  ranking  of  applications  must 
disclose  to  HUD's  General  Coimsel  or 
HUD's  Ethic  Law  Division  the  following 
information  if  applicable:  the  selection 
or  non-selection  of  any  applicant  under 
this  SuperNOFA  will  affect  the 
individual's  financial  interests,  as 
provided  in  18  U.S.C.  208;  or  the 
appUcation  process  involves  a  party 
with  whom  the  individual  has  a  covered 
relationship  under  5  CFR  2635.502.  The 
individual  must  disclose  this 
information  prior  to  participating  in  any 
matter  regarding  this  SuperNOFA.  If 
you  have  questions  regarding  these 
provisions  or  if  you  have  questions 
concerning  a  conflict  of  interest,  you 
may  call  the  Office  of  General  Coimsel, 
Ethics  Law  Division,  at  202-708-3815 
and  ask  to  speak  to  one  of  HUD's 
attorneys  in  this  division. 

m.  Af^Ucation  Selection  Process 

(A)  Rating  Panels.  To  review  and  rate 
your  applications,  HUD  may  establish 
panels.  These  panels  may  include 
persons  not  currendy  employed  by 
HUD.  HUD  may  include  these  non-HUD 
employees  to  obtain  certain  expertise 
and  outside  points  of  view,  including 
views  from  other  Federal  agencies. 

(1)  Rating.  HUD  will  evaluate  and  rate 
all  applications  for  funding  that  meet 
the  threshold  requirements  and  rating 
factors  for  award  described  in  this 
SuperNOFA.  The  rating  of  you,  as  the 
"applicant,"  or  of  your  organization, 
"the  applicant's  organization  and  staff," 
for  technical  merit  or  threshold 
compliance  will  include  any  sub- 
contractors, consultants,  sub-recipients, 


and  members  of  consortia  which  are 
firmly  committed  to  the  project. 

(2)  Ranking.  HUD  will  rank  applicants 
within  each  program  (or,  for  Continuum 
of  Care  applicants,  across  the  three 
programs  identified  in  the  Continuum  of 
Care  section  of  this  SuperNOFA).  HUD 
will  rank  applicants  only  against  other 
applicants  that  applied  for  the  same 
program  funding.  Where  there  are  set- 
asides  within  a  program  competition, 
you,  the  applicant,  only  will  compete 
against  applicants  in  the  same  set-aside 
competition. 

(Bj  Threshold  Requirements.  HUD 
will  review  your  application  to 
determine  whether  your  application 
meets  all  of  the  threshold  requirements 
described  in  Section  11(6),  above.  Only 
if  your  application  meets  all  of  the 
threshold  requirements  will  it  be 
eligible  to  be  rated  and  ranked. 

fc)  Factors  For  Award  Used  To 
Evaluate  and  Rate  Applications.  For 
each  program  that  is  part  of  this 
SuperNOFA,  the  points  awarded  for  the 
rating  factors  total  100.  Depending  upon 
the  program  for  which  you  the  applicant 
seek  funding,  the  program  may  provide 
for  up  to  four  bonus  points  as  provided 
in  paragraphs  (1)  and  (2)  of  this  Section 
in(C). 

(1)  Bonus  Points.  The  SuperNOFA 
provides  for  the  award  of  up  to  two 
bonus  points  for  eligible  activities/ 
projects  that  the  applicant  proposes  to 
be  located  in  high  performing  federally 
designated  Empowerment  Zones  (EZs) 
or  Enterprise  Communities  (ECs).  To  be 
eligible  to  receive  the  two  bonus  points, 
you  must  certify  that  the  proposed 
activities/projects:  (a)  vdll  be  located  in 
a  Federally  designated  Empowerment 
Zone  or  Enterprise  Community  and  will 
serve  residents  of  the  EZ/EC;  and  (b)  are 
consistent  with  the  strategic  plan  of  the 
EZ/EC.  If  you  provide  this  certification 
and  HUD  determines  that  the  area  is  a 
high  performing  EZ/EC,  as  aimounced 
in  HUD's  list  to  be  published  in  the 
Federal  Register  in  March  1999,  you 
will  be  awarded  the  two  points.  A 
listing  of  the  high  performing  federally 
designated  EZs/ECs  will  be  available 
from  the  SuperNOFA  Information 
Center,  or  through  the  HUD  web  site  on 
the  Internet  at  http://www.HUD.gov,  as 
well  as  in  the  Federal  Register. 

(2)  Court-Ordered  Consideration.  For 
any  application  submitted  by  the  City  of 
Dallas,  Texas,  for  funds  imder  this 
SuperNOFA  for  which  the  City  of  Dallas 
is  eligible  to  apply,  HUD  will  consider 
the  extent  to  which  the  strategies  or 
plans  in  the  city's  application  or 
applications  will  be  used  to  eradicate 
the  vestiges  of  racial  segregation  in  the 
Dallas  Housing  Authority's  low  income 
housiag  programs.  The  City  of  Dallas 


shoidd  address  the  effect,  if  any,  that 
vestiges  of  racial  segregation  in  Dallas 
Housing  Authority's  low  income 
housing  programs  have  on  potential 
participants  in  the  programs  covered  by 
this  NOFA,  and  identify  proposed 
actions  for  remedying  those  vestiges. 
HUD  may  add  up  to  2  points  to  the 
score  based  on  this  consideration.  This 
special  consideration  resiilts  from  an 
order  of  the  U.S.  District  Coiut  for  the 
Northern  District  of  Texas,  Dallas, 
Division.  (This  Section  in(C)(2)  is 
limited  to  applications  submitted  by  the 
aty  of  Dallas.) 

(3)  The  Five  Standard  Rating  Factors. 
Additional  details  about  the  five  rating 
factors  listed  below,  and  the  maximum 
points  for  each  factor,  are  provided  in 
the  Programs  Section  of  the 
SuperNOFA.  You,  the  applicant,  shoidd 
carefully  read  the  fectors  for  award  as 
described  in  the  Programs  Section  of  the 
SuperNOFA.  HUD  has  established  these 
five  factors  ^s  the  basic  factors  for  award 
in  every  program  that  is  part  of  this 
SuperNOFA.  For  a  specific  HUD 
program,  however,  HUD  may  have 
modified  these  factors  to  take  into 
accoimt  specific  program  needs,  or 
statutory  or  regulatory  limitations 
imposed  on  a  program.  The  standard 
factors  for  award,  except  as  modified  in 
the  program  area  section  are: 

Factor  1:  Capacity  of  the  Applicant  and 

Relevant  Organizational  Staff 
Factor  2:  Need/Extent  of  the  Problem 
Factor  3:  Soundness  of  Approach 
Factor  4:  Leveraging  Resources 
Factor  5:  Comprehensiveness  and 

Coordination 

The  Continuimi  of  Care  Homeless 
Assistance  Programs  have  only  two 
factors  that  receive  points:  Need  and 
Continuum  of  Care. 

(D)  Negotiation.  After  HUD  has  rated 
and  ranked  all  applications  and  has 
made  selections,  HUD  may  require, 
depending  upon  the  program,  that  all 
winners  participate  in  negotiations  to 
determine  the  specific  terms  of  the  grant 
agreement  and  budget.  In  cases  where 
HUD  cannot  successfully  conclude 
negotiations  with  a  selected  applicant  or 
a  selected  applicant  £ails  to  provide 
HUD  with  requested  information,  an 
award  will  not  be  made  to  that 
applicant.  In  this  instance,  HUD  may 
offer  an  award  to  the  next  highest 
ranking  applicant,  and  proceed  with 
negotiations  with  the  next  highest 
ranking  applicant. 

(E)  Adjustments  to  Funding. 

(1)  Hin)  reserves  the  right  to  fund  less 
than  the  fuU  amount  requested  in  your 
application  to  ensure  the  fair 
distribution  of  the  funds  and  to  ensiue 
that  the  pvirposes  of  a  specific  program 
are  met. 
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(2)  HUD  may  choose  not  to  fund  any 
portion  of  your  application  that  is  not 
eligible  for  funding  under  specific 
program  statutory  or  regulatory 
requirements,  or  which  do  not  meet  the 
requirements  of  this  SuperNOFA  or 
which  may  be  duplicative  of  other 
funded  programs  or  activities  from 
previous  years"  awards.  HUD  may 
choose  to  fund  only  the  eligible  portions 
of  vour  application. 

13)  If  funds  remain  after  funding  the 
highest  ranking  applications,  HUD  may 
fund  part  of  the  next  highest  ranking 
application  in  a  given  program.  If  you. 
the  applicant,  turn  down  the  award 
offer,  HUD  will  make  the  same 
determination  for  the  next  highest 
ranking  application.  If  funds  remain 
after  all  selections  have  been  made, 
remaining  funds  may  be  available  for 
other  competitions  for  each  program 
where  there  is  a  balance  of  funds. 

(4)  In  the  event  HUD  commits  an  error 
that,  when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
applicant  during  the  funding  round  of 
this  SuperNOFA,  HUD  may  select  that 
applicant  when  sufficient  funds  become 
available. 

(F)  Performance  and  Compliance 
Actions  of  Grantees.  HUD  will  measure 
and  address  the  performance  and 
compliance  actions  of  grantees  in 
accordance  with  the  applicable 
standards  and  sanctions  of  their 
respective  programs. 

IV.  Application  Submission 
Requirements 

As  HUD  discussed  earlier  in  the 
introductory  section  of  this 
SuperNOFA,  part  of  the  simplification 
of  this  funding  process  is  to  reduce  the 
duplication  of  effort  that  has  been 
required  of  applicants  in  the  past. 
Before  the  SuperNOFA  process,  many  of 
HUD's  applicants  were  required  to 
complete  and  submit  similar 
applications  for  HUD  funded  programs. 
As  the  Program  Chart  above  shows,  the 
FY  1999  SuperNOFA  provides,  as  did 
the  FY  1998  SuperNOFA,  for 
consolidated  applications  for  several  of 
the  programs  for  which  funding  is 
available  imder  this  SuperNOFA. 

V.  Corrections  to  Deficient  Applications 

After  the  application  due  date,  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  imsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you,  however,  to  clarify  an 
item  in  your  application  or  to  correct 
technical  deficiencies.  You  should  note, 
however,  that  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 


response  to  any  selection  factors.  In 
order  not  to  unreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may,  however,  contact 
applicants  to  ensiue  proper  completion 
of  the  application  and  will  do  so  on  a 
uniform  basis  for  all  applicants. 
Examples  of  curable  (correctable) 
technical  deficiencies  include  your 
failure  to  submit  the  proper 
certifications  or  yoiu'  failure  to  submit 
an  application  that  contains  an  original 
signature  by  an  authorized  official.  In 
each  case,  HUD  will  notify  you  in 
writing  by  describing  the  clarification  or 
technical  deficiency.  HUD  will  notify 
applicants  by  facsimile  or  by  return 
receipt  requested.  You  must  submit 
clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  within  14 
calendar  days  of  the  date  of  receipt  of 
the  HUD  notification.  If  your  deficiency 
is  not  corrected  within  this  time  period, 
HUD  will  reject  your  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding.  (Note  that  the 
Sections  202  and  811  Programs,  by 
regiilation,  provide  for  appeal  of 
rejection  of  an  application  on  technical 
deficiency.  Please  see  the  Programs 
Sections  for  these  programs  for 
additional  information  and 
instructions.) 

VI.  Promoting  Comprehensive 
'  Approaches  to  Housing  and  Community 
Development 

(A)  General.  HUD  believes  the  best 
approach  for  addressing  commimity 
problems  is  through  a  community-based 
process  that  provides  a  comprehensive 
response  to  identified  needs.  By  making 
these  grant  programs  available  in  one 
document,  applicants  may  be  able  to 
relate  the  activities  proposed  for 
funding  imder  this  SuperNOFA  to  the 
recent  and  upcoming  NOFAs  and  the 
conmiunity's  Consolidated  Plan  and 
Analysis  of  Impediments  to  Fair 
Housing  Choice.  There  are  certain  HUD 
grant  programs  that  are  not  part  of  this 
SuperNOFA  (primarily  those  for  which 
funding  is  allocated  by  lottery). 

(B)  Linking  Pmgmm  Activities  With 
AmeriCorps.  You  are  encouraged  to  link 
your  proposed  activities  with 
AmeriCorps,  a  national  service  program 
engaging  thousands  of  Americans  on  a 
full  or  part-time  basis  to  help 
communities  address  their  toughest 
challenges,  while  earning  support  for 
college,  graduate  school,  or  job  training. 
For  information  about  AmeriCorps,  call 
the  Corporation  for  National  Service  at 
(202)  606-5000. 

(C)  Encouraging  Visitability  in  New 
Construction  and  Substantial 
Rehabilitation  Activities.  In  addition  to 


applicable  accessible  design  and 
construction  requirements,  you  are 
encouraged  to  incorporate  visitability 
standards  where  feasible  in  new 
construction  and  substantial 
rehabilitation  projects.  Visitability 
standards  allow  a  person  with  mobility 
impairments  access  into  the  home,  but 
do  not  require  that  all  features  be  made 
accessible.  Visitability  means  at  least 
one  entrance  at  grade  (no  steps), 
approached  by  an  accessible  route  such 
as  a  sidewalk;  the  entrance  door  and  all 
interior  passage  doors  are  at  least  2  feet 
10  inches  wide,  allowing  32  inches  of 
clear  passage  space.  Allowing  use  of 
2'10"  doors  is  consistent  with  the  Fair 
Housing  Act  (at  least  for  the  interior 
doors),  and  may  be  more  acceptable 
than  requiring  the  3  foot  doors  that  are 
required  in  fully  accessible  areas  under 
the  Uniform  Federal  Accessibility 
Standards  (UFAS)  for  a  small  percentage 
of  units.  A  visitable  home  also  serves 
persons  without  disabilities,  such  as  a 
mother  pushing  a  stroller,  or  a  perstm 
delivering  a  large  appliance.  Copies  of 
the  UFAS  are  available  from  the 
SuperNOFA  Information  Center  (1-800- 
HUD-2209)  and  also  horn  the  Office  of 
Fair  Housing  and  Equal  Opportunity, 
U.S.  Department  of  Housing  and  Urban 
Development,  Room  5230,  451  Seventh 
Street,  SW,  Washington,  DC  20410, 
telephone  (202)  755-5404  or  the  TTY 
telephone  number,  1-800-877-6399 
(Federal  Information  Relay  Service). 

(D)  Developing  Healthy  Homes. 
HUD's  Healthy  Homes  Initiative  is  one 
of  the  initiatives  developed  by  the 
White  House  Task  Force  on 
Environmental  Health  Risks  and  Safety 
Risks  to  Children  that  was  established 
imder  Executive  Order  13045 
("Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks").  HUD  encourages  the  funding  of 
activities  (to  the  extent  eligible  under 
specific  programs)  that  promote  healthy 
homes,  or  that  promote  education  on 
what  is  a  healthy  home.  These  activities 
may  include,  but  are  not  limited  to  the 
following:  educating  homeowners  or 
renters  about  the  need  to  protect 
children  in  their  home  &t)m  dangers 
that  can  arise  fit)m  items  such  as  curtain 
cords,  electrical  outlets,  hot  water, 
poisons,  fire,  and  sharp  table  edges, 
among  others;  incorporating  child  safety 
measures  in  the  construction, 
rehabilitation  or  maintenance  of 
housing,  which  include  but  are  not 
limited  to:  child  safety  latches  on 
cabinets,  hot  water  protection  devices, 
properly  ventilated  windows  to  protect 
from  mold,  window  guards  to  protect 
children  bom  falling,  proper  pest 
management  to  prevent  cockroaches 
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which  can  cause  asthma,  and  activities 
directed  to  control  of  lead-based  paint 
hazards.  The  National  Lead  Information 
Hotline  is  1-600-424-5323. 

Vn.  Findings  and  Certifications 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of  the 
General  Coimsel,  Regulations  Division, 
Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-0500. 

(B)  Federalism,  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  SuperNOFA  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
SuperNOFA  solicits  applicants  to 
expand  their  role  in  addressing 
commimity  development  needs  in  their 
localities,  and  does  not  impinge  upon 
the  relationships  between  the  Federal 
government  and  State  and  local 
governments.  As  a  result,  the 
SuperNOFA  is  not  subject  to  review 
under  the  Order. 

(C)  Prohibition  Against  Lobbying 
Activities 

You,  the  applicant,  are  subject  to  the 
provisions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1991,  31  U.S.C.  1352  (the  Byrd 
Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  found  at 
Appendix  A  to  24  CFR  part  87,  that  you 
will  not,  and  have  not,  used 
appropriated  funds  for  any  prohibited 
lobbying  activities.  In  addition,  you 
must  disclose,  using  Standard  Form 
LLL,  "Disclosure  of  Lobbying 
Activities,"  any  funds,  other  than 


Federally  appropriated  funds,  that  will 
be  or  have  been  used  to  influence 
Federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 
Tribes  and  thbally  designated  housing 
entities  (TDHEs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  tribes  and  TDHEs  established  under 
State  law  are  not  excluded  from  the 
statute's  coverage.) 

(D)  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements. 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CFR  part  4,  subpart  A, 
contain  a  niunber  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992  (57  FR  1942),  HUD  published  a 
notice  that  also  provides  information  on 
the  implementation  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  imder  this 
SuperNOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements 

HUD  will  ensure  that  docimientation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
SuperNOFA  are  sufficient  to  indicate 
the  basis  upon  which  assistance  was 
provided  or  denied.  This  material, 
including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  5-year  period  beginning  not  less  than 
30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regiilations  in  24  CFR  part  15. 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  5  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  m 
connection  with  this  SuperNOFA. 
Update  reports  (also  Form  2880)  will  be 
made  available  along  with  the  appliccuit 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  3  years.  All  reports — 
both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  5. 


(3)  Publication  of  Recipients  of  HUD 
Funding 

HUD's  regulations  at  24  CFR  4.7 
provide  that  HUD  will  publish  a  notice 
in  the  Federal  Register  on  at  least  a 
quarterly  basis  to  notify  the  public  of  all 
decisions  made  by  the  Department  to 
provide: 

(i)  Assistance  subject  to  section  102(a)  of 
the  HUD  Reform  Act;  or 

(ii)  Assistance  that  is  provided  through 
grants  or  cooperative  agreements  on  a 
discretionary  (non-formula,  non-demand) 
basis,  but  that  is  not  provided  on  the  basis 
of  a  competition. 

(E)  Section  103  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  imtil  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  imder  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
number.)  For  HUD  employees  who  have 
specific  program  questions,  the 
employee  should  contact  the 
appropriate  field  office  coimsel,  or 
Headquarters  counsel  for  the  prograAi  to 
which  the  question  pertains. 

Vm.  The  FY  1999  SuperNOFA  Process 
and  Future  HUD  Funding  Processes 

In  FY  1998,  Secretary  Cuomo  took  the 
first  significant  step  in  changing  HUD's 
funding  process  to  better  promote 
comprehensive,  coordinated  approaches 
to  housing  and  commimity  development 
by  developing  the  SuperNOFA  process. 
The  three  SuperNOFAs  published  in  FY 

1998  reflected  a  marked  improvement 
over  HUD's  previous  funding  process 
and  assisted  communities  to  make  better 
use  of  available  resources  through  a 
coordinated  approach. 

This  FY  1999  SuperNOFA  takes 
HUD's  funding  process  to  the  next 
step— a  single  SuperNOFA.  The  FY 

1999  SuperNOFA  was  developed  based 
on  comments  received  fit)m  HUD  clients 
and  the  Department  believes  it 


represents  a  significant  improvement 
over  HUD's  approach  to  the  funding 
process  in  prior  years.  For  FY  2000, 
HUD  may  take  even  further  steps  to 
enhance  this  process.  HUD  welcomes 
comments  from  applicants  and  other 
members  of  the  public  on  this  process, 
and  how  it  may  be  improved  in  future 
years. 

The  description  of  programs  for 
which  funding  is  available  under  this 
SuperNOFA  follows. 

Dated:  May  13, 1999. 
Saul  N.  Ramirez,  Jr., 

Deputy  Secretary. 

[FR  Doc.  99-12518  Filed  5-13-99;  4:24  pmj 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  734,  736, 738, 740,  742, 
745, 748,  758, 772  and  774 

[Docket  No.  990416096-9096-01] 

RIN  0694-AB67 

Implementation  of  ttte  Chemical 
Weapons  Convention;  Revisions  to  the 
Export  Administration  Regulations 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  On  April  25. 1997,  the  United 
States  ratified  the  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling,  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction,  also  known  as  the 
Chemical  Weapons  Convention  (CWC  or 
Convention).  The  CWC  identifies 
Schedule  1,  Schedule  2  and  Schedule  3 
chemicals  subject  to  certain  trade 
restrictions.  This  interim  rule 
implements  the  provisions  of  the 
Convention  that  affect  exports  and 
reexports  of  Schedule  1  chemicals  and 
exports  of  Schedule  2  and  Schedule  3 
chemicals  to  coimtries  that  are  not  party 
to  the  Convention  (non-States  Parties) 
by  amending  the  Export  Administration 
Regulations  (EAR).  Specifically,  this 
rule  adds  a  requirement  for  U.S.  persons 
to  obtain  an  End-Use  Certificate  for 
exports  of  certain  chemicals  to  those 
countries  that  are  not  party  to  the 
Convention,  and  submit  a  copy  of  that 
certificate  to  the  Department  of 
Commerce.  This  rule  also  adds  licensing 
requirements  for  technology  for  the 
production  of  certain  Schedule  2  and 
Schedule  3  chemicals  subject  to  the 
Export  Administration  Regulations,  and 
creates  an  advance  notification  and 
annual  report  requirement  for  all 
exports  of  Schedule  1  chemicals.  To 
facilitate  verification  measures  by  the 
Organization  for  the  Prohibition  on 
Chemical  Weapons  (OPCW),  this  rule 
modifies  an  existing  License  Exception 
to  permit  the  release  of  technology  to 
the  OPCW  during  inspections  of 
chemical  facilities  in  the  United  States 
and  to  permit  the  export  ocjreexport  of 
equipment  for  use  in  inspections  in 
coimtries  party  to  the  Convention. 
DATES:  This  rule  is  effective  May  18, 
1999.  Comments  on  this  rule  must  be 
received  on  or  before  June  17. 1999. 
Aimual  reports  for  exports  of  Schedule 
1  chemicals  during  calendar  years  1997 
and  1998  must  be  received  by  the 
Department  of  Commerce  by  August  16, 
1999. 


ADDRESSES:  Written  comments  should 
be  sent  to  Nancy  Crowe,  Regulatory 
Policy  Division,  Biu^au  of  Export 
Administration,  Room  2705, 14th  Street 
and  Pennsylvania  Ave.,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Crowe,  Regulatory  Policy 
Division,  Biireau  of  Export 
Administration,  at  (202)  482-2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  a  party  to  the  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling,  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction,  also  known  as  the 
Chemical  Weapons  Convention  (CWC  or 
Convention),  the  United  States  must, 
among  other  obligations,  subject  certain 
toxic  chemicals  and  their  precursors 
listed  in  the  Convention  to  verification 
measiues  and  control.  This  rule 
implements  certain  export-related 
provisions  of  the  Convention. 
Regulations  to  implement  other 
provisions  of  the  Convention  related  to 
data  declarations  and  inspections  will 
be  published  by  the  Department  of 
Commerce  in  the  Federal  Register  at  a 
later  date. 

The  CWC-related  toxic  chemicals  and 
their  precursors  are  contained  in  three 
lists  or  "schedules."  CWC  Schedule  1 
chemicals  and  precursors  are  those  that 
have  been  developed,  produced, 
stockpiled,  or  used  as  chemical 
weapons  in  the  past,  or  that  have  high 
potential  for  use  as  chemical  weapons, 
possess  lethal  or  incapacitating  toxicity, 
or  may  be  used  as  precursors  in  the 
production  of  other  Schedule  1 
chemicals. 

CWC  Schedule  2  lists  toxic  chemicals 
and  preciusors  that  are  not  produced  in 
large  commercial  quantities  and  that 
possess  lethal  or  incapacitating  toxicity 
that  could  enable  them  to  be  used  as 
chemical.weapons,  may  be  used  as 
precursors  in  one  of  the  chemical 
reactions  at  the  final  stage  of  formation 
of  a  chemical  listed  in  Schedule  1  or 
Schedide  2,  or  are  important  in  the 
production  of  Schedule  1  or  Schedule  2 
chemicals. 

CWC  Schedule  3  lists  toxic  chemicals 
that  may  be  produced  in  large 
commercial  quantities  for  purposes  not 
prohibited  under  the  Convention  and 
that  have  been  produced,  stockpiled,  or 
used  as  chemical  weapons,  possess 
lethal  or  incapacitating  toxicity  that 
could  enable  them  to  be  used  as 
chemical  weapons,  or  are  important  in 
the  production  of  one  or  mbre  chemicals 
listed  in  Schedule  1  or  Schedule  2. 

The  Convention  mandates  trade 
restrictions  on  individual  chemicals  and 


families  of  chemicals.  The  United  States 
is  a  participant  in  the  Australia  Group 
(AG),  a  30-nation  multilateral  chemical 
and  biological  weapons  non- 
proliferation  regime.  All  AG 
participants  have  national  export 
controls  on  54  precursor  chemicals, 
some  of  which  are  listed  on  the  CWC 
Schedules,  and  on  chemical-related 
production  equipment.  Two  Schedule  1 
toxins,  ricin  and  saxitoxin,  are  subject  to 
the  EAR,  are  listed  in  Export  Control 
Classification  Number  (ECCN)  1C351  on 
the  Commerce  Control  List  (CCL),  and 
currently  require  a  license  for  chemical 
and  biological  (CB)  non-proliferation 
reasons  for  export  to  all  destinations 
except  Canada.  Three  additional 
Schedule  1  chemicals,  O-Ethyl-2- 
diisopropylaminoethyl  methyl 
phosphonite  (57856-11-8), 
Ethylphosphonyl  difluoride  (753-98-0) 
and  Methylphosphonyl  difluoride  (676- 
99-3),  are  controlled  by  ECCN  1C350, 
and  currently  require  a  license  for  CB 
reasons  for  export  to  all  destinations 
except  AG-member  countries.  As  a 
result  of  this  rule,  all  five  Schedule  1 
chemicals  subject  to  the  EAR  will 
require  a  license  to  all  destinations, 
including  Canada.  All  other  Schedule  1 
chemicals  are  considered  defense 
articles  under  U.S.  law  and,  as  such,  are 
controlled  by  the  Department  of  State 
under  the  International  Traffic  in  Arms 
Regulations  (ITAR),  (22  CFR  120, 121.7). 

This  rule  establishes  a  new  reason  for 
control,  "Chemical  Weapons 
Convention",  or  CW,  in  Control 
Policy — Commerce  Control  List  Based 
Controls  (part  742  of  the  EAR).  New 
§  742.18,  sets  forth  the  licensing 
requirements  and  policies  for  this  new 
control,  and  applies  to  Schedule  1 
chemicals  identified  under  ECCNs 
1C350  and  1C351  and  Schedule  2  and 
Schedule  3  chemicals  identified  imder 
ECCN  1C350  and  new  ECCN  1C355,  and 
to  technology  identified  under  new 
ECCN  1E355. 

New  §  742.18  reflects  the 
requirements  of  the  Convention.  Under 
the  Convention,  Schedule  1  chemicals 
may  only  be  exported  to  other  States 
Parties.  States  Parties  exporting 
Schedule  1  chemicals  must  provide 
advance  notification  of  exports  of  any 
quantity  of  a  Schedule  1  chemical,  and 
must  submit  annual  reports  of  exports  of 
such  chemicals  during  the  previous 
calendar  year.  The  Convention  also 
requires  that  prior  to  the  export  of  a 
Schedule  2  or  Schedule  3  chemical  to  a 
non-State  Party,  the  exporter  obtain  an 
End-Use  Certificate  issued  by  the 
govemmenl  of  the  importing  country. 
No  Schedule  2  chemical  may  be . 
exported  to  a  non-State  Party  after  April 
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29,  2000.  Specifically,  this  rule  amends 
the  EAR  in  the  following  ways: 

Schedule  1  Chemical  Requirements 

Export  license  requirements  for 
Schedule  1  chemicals.  This  rule 
imposes  a  license  requirement  for  CW 
reasons  for  exports  of  CWC  Schedule  1 
chemicals  controlled  imder  ECCN 
lC350.a.20,  a.24,  and  a.31  and  ECCN 
lC351.d.5  and  d.6.  to  all  coimtries, 
including  Canada.  Reexports  of 
Schedule  1  chemicals  are  prohibited. 
Note  that  since  exports  of  Schedule  1 
chemicals  are  controlled  for  more  than 
one  reason,  licenses  for  such  chemicals 
will  be  reviewed  under  the  license 
review  policy  for  all  applicable  reasons 
for  control,  including  the  Ucense  review 
policy  set  forth  in  §  742.2  and  new 
§742.18  of  the  EAR. 

Advance  notification  and  annual 
reporting  of  exports  of  Schedule  1 
chemicals.  This  rule  adds  a  new  part 
745  for  CWC  advance  notification  and 
certain  other  reporting  requirements. 
Section  745.1  sets  forth  the  notification 
and  reporting  requirements  for  exports 
of  all  Schedule  1  chemicals  listed  in 
new  Supplement  No.  1  to  part  745.  You 
must  notify  BXA  at  least  45  calendar 
days  prior  to  exporting  any  quantity  of 
a  Schedule  1  chemical  to  another  State 
Party.  The  advance  notification 
requirement  is  in  addition  to  the  export 
license  required  for  Schedule  1 
chemicals  controlled  under  ECCNs 
1C350  or  iCasi^and  §§  742.2  and  742.18 
of  the  EAR,  and^for  other  Schedule  1 
chemicals  controlled  by  the  State 
Department's  International  Traffic  in 
Arms  Regulations.  You  must  also 
submit  annual  reports  to  BXA  of  all 
exports  of  any  quantity  of  a  Schedule  1 
chemical  to  another  State  Party  during 
the  previous  calendar  year,  starting  with 
exports  taking  place  dining  calendar 
year  1997.  Annual  reports  for  exports  of 
Schedule  1  exports  during  calendar 
years  1997  and  1998  are  due  to  the 
Department  of  Commerce  August  16, 
1999.  If  you  exported  SchediUe  1 
chemicals  in  calendar  year  1997  and 

1998,  two  reports  are  due  by  August  16, 

1999.  Thereafter,  annual  reports  are  due 
to  the  Department  of  Commerce  by 
February  13th  of  each  year.  For 
example,  annual  reports  for  exports  that 
were  made  during  calendar  year  1999 
are  due  on  February  13,  2000. 

Schedule  2  and  Schedule  3  Chemical 
Requirements 

End-Use  Certificate  requirements  for 
exports  of  Schedule  2  and  Schedule  3 
chemicals  to  countries  that  are  not  CWC 
States  Parties.  This  rule  adds  to  new 
§  745.2  a  requirement  for  U.S.  persons, 
as  defined  in  §  744.6(c)  of  the  EAR,  to 
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obtain  an  End-Use  Certificate  from  the 
government  of  the  importing  country 
and  submit  a  copy  of  the  End-Use 
Certificate  to  the  Department  of 
Commerce  within  7  days  of  the  date  of 
export.  This  Certificate  must  be  issued 
by  the  foreign  government's  agency 
responsible  for  foreign  affairs  or  any 
other  agency  or  department  designated 
by  the  importing  government  for  this 
purpose,  and  may  be  issued  to  cover 
aggregate  quantities  against  which 
multiple  shipments  may  be  made  to  a 
single  consignee.  An  End-Use  Certificate 
covering  multiple  shipments  may  be 
used  until  the  aggregate  quantity  is 
shipped.  New  Supplement  No.  1  to  part 
745  includes  a  list  of  Schedule  2  and 
Schedule  3  chemicals  subject  to  the 
End-Use  Certificate  requirement,  and 
new  Supplement  No.  2  to  part  745 
includes  a  list  of  States  Parties.  New 
Supplement  No.  3  to  part  745  of  the 
EAR  includes  foreign  government 
agencies  responsible  for  issuing  End- 
Use  Certificates.  Additional  foreign 
government  entities  wrill  be  added  to 
Supplement  No.  3  to  part  745  when 
known. 

An  End-Use  Certificate  is  required  for 
exports  of  Schedule  2  and  Schedule  3 
chemicals  to  countries  not  included  in 
Supplement  No.  2  to  part  745.  Note  that 
the  End-Use  Certificate  requirement  set 
forth  in  §  745.2  of  the  EAR  applies  to  all 
Schedule  2  and  Schedule  3  chemicals 
regardless  of  whether  the  chemical  is 
subject  to  the  export  license 
requirements  under  the  EAR  or  the 
International  Traffic  in  Arms 
Regulations  (ITAR).  Note  also  that  the 
End-Use  Certificate  requirement  is  in 
addition  to  any  export  license 
requirement  under  either  the  EAR  or  the 
ITAR. 

License  requirements.  This  rula 
imposes  a  license  requirement  for 
exports  of  Schedule  2  and  Schedule  3 
chemicals  controlled  for  CW  reasons 
under  ECCNs  1C350  and  1C355, 
including  sample  shipments  of  such 
chemicals,  to  non-States  Parties  when 
an  End-Use  Certificate  is  not  obtained. 
Such  applications  will  generally  be 
denied.  Further,  this  rule  imposes  a 
hcense  requirement  for  exports  of 
Schedule  2  chemicals  to  non-States 
Parties  on  or  after  April  29,  2000,  and 
imposes  a  general  policy  of  denial  for 
such  exports. 

Exports  of  technology  to  produce 
certain  Schedule  2  and  Schedule  3 
chemicals.  This  rule  adds  to  the  CCL 
new  ECCN  1E355  to  control  technology 
to  produce  PFBB,  phosgene,  cyanogen 
chloride  and  hydrogen  cyanide.  This 
rule  also  imposes  a  license  requirement 
for  CW  reasons  for  exports  and 
reexports  of  such  technology  when 


destined  to  non-States  Parties,  except 
for  Israel  and  Taiwan.  Applications  for 
such  exports  and  reexports  will  be 
considered  on  a  case-by-case  basis.  Note 
that  once  countries  become  State 
Parties,  they  will  be  eligible  to  receive 
production  technology  controlled  under 
1E355  without  a  license. 

This  interim  rule  also  imposes  anti- 
terrorism controls  on  technology 
controlled  under  ECCN  1E355  for  tan. 
Sudan  and  Syria,  consistent  with  the 
provisions  of  the  Export  Administration 
Act  after  consultation  with  the  Secretary 
of  State. 

Exports  and  reexports  of  equipment 
for  use  in  inspections  conducted  by  the 
OPCW  and  for  the  release  of  technology 
to  the  OPCW  during  inspections.  This 
rule  also  revises  License  Exception  GOV 
to  permit  the  export  and  reexport  of 
equipment  for  use  in  inspections  in 
countries  party  to  the  Convention,  and 
to  permit  the  release  of  technology  to 
the  Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW)  during 
inspections  of  chemical  facilities  in  the 
United  States  piu^uant  to  the 
Convention.  TTiese  exports  and 
reexports  are  authorized  only  for  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW)  for  official 
international  inspection  and  verification 
use  imder  the  terms  of  the  Convention. 
This  License  Exception  is  available  only 
on  the  condition  that  the  information  is 
strictly  protected  in  accordance  with 
applicable  provisions  of  the  EAR  and 
other  U.S.  laws  regarding  the  use  and 
retransfer  of  U.S.  goods  and  services. 
License  Exception  GOV  does  not 
authorize  export  of  inspection  samples. 
No  samples  collected  in  the  United 
States  piu^uant  to  a  CWC  inspection 
may  be  transferred  for  analysis  to  any 
laboratory  outside  the  United  States. 

This  rule  also  makes  conforming 
changes  in  §  734.5— Activities  of  U.S. 
and  foreign  persons  subject  to  the  EAR; 
§  736.2— General  Prohibitions;  and 
§  748.2 — Unique  license  application 
requirements.  Finally,  this  rule  also 
revises  the  Shipper's  Export  Declaration 
(SED)  provisions  of  §758.3  to  require 
exporters  to  enter  the  ECCN  on  the  SED 
when  exporting  chemicals  controlled 
under  ECCN  1C355  under  No  License 
Required  (NLR). 

Trie  Biu^au  of  Export  Administration 
submitted  a  foreign  policy  report  to  the 
Congress  April  13, 1999  indicating  the 
imposition  of  new  foreign  policy 
controls. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
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of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  extended  by 
Presidential  notice  of  August  13, 1998 
(63  FR  55121,  August  17, 1998). 

Savings  Qanse 

Shipments  of  items  now  subject  to  a 
licensing,  advance  notification  or  End- 
Use  Certificate  requirement  as  a  result  of 
this  regulatory  action  that  were  on  dock 
for  loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard  a 
carrier  to  a  port  of  export  piiisuant  to 
actual  orders  for  export  before  May  18, 
1999  may  be  exported  without  a  license 
up  to  and  including  June  1, 1999.  Any 
such  items  not  actually  exported  before 
midnight  Jime  1, 1999,  require  a  Ucense 
or  are  subject  to  the  advance  notification 
or  End-Use  Certificate  requirements  in 
accordance  with  this  regulation. 

Rulemaldng  Requiiements 

1 .  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  unless 
that  collection  of  information  displays  a 
ciurently  valid  OMB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088.  This  rule  also  contains  two  new 
information  collection  reqiiirements 
subject  to  the  PRA  that  has  received 
emergency  approval  under  OMB  control 
number  0694-0117.  The  new 
information  requirement  and  estimated 
pubUc  burden  hoius  include:  Preparing 
and  submitting  to  BXA  Schedule  1 
notifications  and  annual  reports  (30 
minutes  each);  obtaining  the  End-Use 
Certificate  from  the  government  of  the 
importing  destination;  transmitting  it  to 
the  exporter,  and  submitting  it  to  BXA 
(30  minutes).  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessarry  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Please  send  any  comments  to  regarding 
these  burden  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  buirden,  to  OMB  Desk 
Officer,  New  Executive  Office  Building, 
Washington,  DC  20503. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  reqiiiring  notice  of  proposed 
rulemaking,  the  opportxmity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affoirs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  b<e 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportxmity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.  ]  are 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  final  form 
and  conunents  will  be  considered  in  the 
development  of  final  regiilations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  June  17, 1999.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 


and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  wiU  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
forpublic  inspection. 

Tne  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Biueau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  6881, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
siunmarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  &e  inspection  and 
copjring  of  records  at  the  facility  may  be 
obtained  &t)m  Henry  Gaston,  Bureau  of 
Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-0500. 

LJ8tofSub)ects 

15  CSm  Part  734 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Parts  736,  738.  742.  772  and  774 

Exports,  Foreign  trade. 

15  CFR  Part  745 

Administration  practice  and 
procedure,  Chemicals,  Exports,  Foreign 
trade,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Parts  740.  748  and  758 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  734,  736,  738,  740, 
742,  772  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  are  amended,  and  new 
part  745  is  added,  to  read  as  follows: 

1.  The  authority  citation  for  part  734 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.; 
1701  et  seq.;  E.0. 12924,  3  CFR,  1994  Comp., 
p.  917;  E.0. 12938,  3  CFR,  1994  Comp.,  p. 
950;  E.0. 13020,  3  CFR,  1996  Comp.,  p.  219; 
E.0. 13026,  3  CFR,  1996  Comp.,  p.  228; 
Notice  of  August  13. 1998,  63  FR  44121,  3 
CFR,  1999  Comp.,  p.  294. 

2.  The  authority  citation  for  part  736 
is  amended  to  read  as  follows: 
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Authority:  50  U.S.C.  app.  2401  et  seq.; 
1701  etseq.;  E.0. 12924,  3  CFR,  1994  Comp.. 
p.  917;  E.O.  12938,  59  FR  59099,  3  CFR,  1994 
Comp.,  p.  950;  E.O.  13026,  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  August  13, 1998,  63 
FR  44121,  3  CFR,  1999  Comp.,  p.  294. 

3.  The  authority  citations  for  parts  738 
and  774  are  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.,    ' 
1701  et  seq..  app  5;  10  U.S.C.  7420,  7430(e): 
18  U.S.C.  2510  et  seq.;  22  U.S.C.  287c;  22 
U.S.C.  3201  et  seq..  6004;  Sec.  201,  Pub.  L. 
104-58,  109  Stat.  557  (30  U.S.C.  185(s), 
185(u);  42  U.S.C.  2139a,  6212;  43  U.S.C. 
1354;  46  U.S.C.  app.  466c;  E.O.  12924,  3  CFR, 
1994  Comp.,  p.  917:  E.O.  13026,  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  August  13, 1998.  63 
FR  44121,  3  CFR,  1999  Comp.,  p.  294. 

4.  The  authority  citation  for  parts  740 
and  772  are  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.. 
1701  etseq.;  E.O.  12924,  1994,  3  CFR,  1994 
Comp.,  p.  917;  E.O.  13026,  3  CFR,  1996 
Comp.,  p.  228  (1997);  Notice  of  August  13. 
1998,  63  FR  44121,  3  CFR,  1999  Comp..  p. 
294;  Pub.  L.  105-85,  111  Stat.  1629. 

5.  The  authority  citation  for  part  742 
is  amended  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
3201  etseq.;  42  U.S.C.  2139a;  E.O.  12058,  43 
FR  20947,  3  CFR,  1978  Comp.,  p.  179;  E.O. 
12851,  3  CFR,  1993  Comp.,  p.  608;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.O.  12938,  3  CFR,  1994  Comp.,  p.  950; 
E.O.  13020,  3  CFR,  1996  Comp.  P.  219;  E.O. 
13026,  3  CFR,  1996  Comp.,  p.  228;  Notice  of 
August  13, 1998,  63  FR  44121,  3  CFR,  1999 
Comp.,  p.  294. 

6.  The  authority  citation  for  part  758 
is  revised  to  read  as  follows 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  E.O.  12924,  3  CFR.  1994 
Comp.,  p.  917;  Notice  of  August  13. 1998,  63 
FR  44121,  3  CFR,  1999,  Comp.,  p.  294. 


PART  734— AMENDED 

7.  Section  734.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  734.5    Activtties  of  U.S.  and  foreign 
persons  subject  to  the  EAR. 

***** 

(a)  Certain  activities  of  U.S.  persons 
related  to  the  proliferation  of  chemical 
or  biological  weapons  or  of  missile 
technology  as  described  in  §  744.6  of  the 
EAR  and  the  proliferation  of  chemical 
weapons  as  described  in  part  745  of  the 
EAR. 


PART736-:AMENDED 

8.-9.  Section  736.2  is  amended  by 
revising  paragraph  (b)(7)(i)  to  read  as 
follows: 


§736.2    General  prohibitions  and 
determination  of  appiicabiiity. 

(a)*  *  * 
{b)»  *  * 

(7)  General  Prohibition  Seven- 
Support  of  proliferation  activities  (U.S. 
person  proliferation  activity). — (i) 
Support  of  proliferation  activities  (U.S. 
person  proliferation  activity).  (A)  If  you 
are  a  U.S.  person  as  that  term  is  defined 
in  §  744.6(c)  of  the  EAR,  you  may  not 
engage  in  any  activities  prohibited  by 
§  744.6(a)  or  (b)  of  the  EAR,  which 
prohibits  the  performance,  without  a 
license  from  BXA,  of  certain  financing, 
contracting,  service,  support, 
transportation,  freight  forwarding,  or 
employment  that  you  know  will  assist 
in  certain  proliferation  activities 
described  further  in  part  744  of  the  EAR. 
There  are  no  License  Exceptions  to  this 
General  Prohibition  Seven  in  part  740  of 
the  EAR  unless  specifically  authorized 
in  that  part. 

(B)  If  you  are  a  U.S.  person  as  that 
term  is  defined  in  §  744.6(c)  of  the  EAR, 
you  may  not  export  a  Schedule  2  or 
Schedule  3  chemical  listed  in 
Supplement  No.  1  to  part  745  to  a 
destination  not  listed  in  Supplement 
No.  2  to  part  745  without  first 
submitting  to  the  Department  of 
Commerce  a  copy  of  the  End-Use 
Certificate  as  required  in  §  745.2  of  the 
EAR. 

(C)  If  you  are  a  U.S.  person  as  that 
term  is  defined  in  §  744.6(c)  of  the  EAR, 
you  may  not  export  a  Schedule  1 
chemical  listed  in  Supplement  No.  1  to 
part  745  without  first  complying  with 
the  provisions  of  §§  742.16  and  745.2  of 
the  EAR. 


PART  738— AMENDED 

10.  Section  738.2  is  amended  by 
adding  "CW  Chemical  Weapons 
Convention"  in  alphabetical  order  to  the 
list  of  Reasons  for  Control  in  paragraph 
(d)(2)(i)(A). 

PART740-AMENDED 

11.  Section  740.11  is  amended  by 
revising  the  heading  and  introductory 
text  and  by  adding  new  paragraph  (c)  to 
read  as  follows: 

§740.11    Governments,  International 
organizations,  and  international  inspections 
under  the  Chemical  Weapons  Convention 
(GOV). 

This  License  Exception  authorizes 
exports  and  reexports  for  international 
nuclear  safeguards;  U.S.  govemmont 
agencies  or  personnel,  and  agencies  of 
cooperating  governments;  and 


international  inspections  imder  the 
Chemical  Weapons  Convention. 
***** 

(c)  International  inspections  under 
the  Chemical  Weapons  Convention 
(CWC  or  Convention). 

(1)  The  provisions  of  this  paragraph 
(c)  authorize  exports  and  reexports  to 
the  Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW)  and  exports 
and  reexports  by  the  OPCW  for  official 
international  inspection  and  verification 
uise  under  the  terms  of  the  Convention. 
The  OPCW  is  an  international 
organization  that  establishes  and 
administers  an  inspection  and 
verification  regime  imder  the 
Convention  designed  to  ensure  that 
certain  chemicals  and  related  facilities 
are  not  diverted  from  peaceful  purposes 
to  non-peaceful  purposes.  These 
provisions  authorize  exports  and 
reexports  for  official  OPCW  use  of  the 
following: 

.  (i)  Commodities  and  software 
consigned  to  the  OPCW  at  its 
headquarters  in  The  Hague  for  official 
international  OPCW  use  for  the 
monitoring  and  inspection  functions  set 
forth  in  the  Convention,  and  technology 
relating  to  the  maintenance,  repair,  and 
operation  of  such  commodities  and 
software.  The  OPCW  must  maintain 
effective  control  of  such  commodities, 
software  and  technology. 

(ii)  Controlled  technology  relating  tq 
the  training  of  the  OPCW  inspectorate. 
,   (iii)  Controlled  technology  relating  to 
a  CWC  inspection  site,  including 
technology  released  as  a  result  of: 

(A)  Visual  inspection  of  U.S.-origin 
equipment  or  facilities  by  foreign 
nationals  of  the  inspection  team; 

(B)  Oral  commimication  of  controlled 
technology  to  foreign  nationals  of  the 
inspection  team  in  the  U.S.  or  abroad; 
and 

(C)  The  application  to  situations 
abroad  of  personal  knowledge  or 
technical  experience  acquired  in  the 
U.S. 

(2)  Exclusions.  The  following  items 
may  not  be  exported  or  reexported 
imder  the  provisions  of  this  paragraph 
(c): 

(i)  Computers  with  a  Composite 
Theoretical  Performance  (CTP)  greater 
than  10,000  MTOPS,  except  that  no 
MTOPS  limit  applies  to  exports  or 
reexports  to  those  coimtries  in 
Computer  Tier  1  (see  §  740.7(b)(1)); 

(ii)  Inspection  samples  collected  in 
the  U.S.  pursuant  to  the  Convention; 
and 

(iii)  Commodities  and  software  that 
are  no  longer  in  OPCW  official  use. 
Such  items  must  be  disposed  of  in 
accordance  with  the  EAR. 
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(3)  Confidentiality.  The  application  of 
the  provisions  of  this  paragraph  (c)  is 
subject  to  the  condition  that  the 
confidentiality  of  business  information 
is  strictly  protected  in  accordance  with 
applicable  provisions  of  the  EAR  and 
other  U.S.  laws  regarding  the  use  and 
retransfer  of  U.S.  goods  and  services. 

PART  742— AMENDED 

12.  Section  742.2  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  to  read  as  follows: 

§  742.2    Proliferation  of  chemical  and 
biologicai  weapons. 

(a)  License  requirements.  The 
following  controls  are  maintained  in 
support  of  the  U.S.  foreign  policy  of 
opposing  the  proliferation  and  illegal 
use  of  chemical  and  biological  weapons. 
(See  also  §  742.16  of  this  part  for  license 
requirements  pursuant  to  the  Chemical 
Weapons  Convention). 


§742.8    [Amendad] 

13.  Section  742.8  is  amended  by 
revising  the  phrase  "paragraphs  (c)(6) 
through  {c)(39)"  in  paragraph  (a)(4)(ii)  to 
read  "paragraphs  (c)(6)  through  (c)(41)". 

$742.9    [AmendMl] 

14.  Section  742.9  is  amended  by 
revising  the  phrase  "(c)(22)  through 
(cj(39)"  in  paragraph  (a)(3)(ii)  to  read 
"(c)(22)  through  (c)(41)". 

$742.10    [Amended] 

15.  Section  742.10  is  amended  by 
revising  the  phrase  "(c)(16)  through 
(c)(39)"  in  paragraph  (a)(4)(ii)  to  read 
"(c)(16)  through  (c)(4l)". 

16.  Part  742  is  amended  by  adding  a 
new  §  742.18  to  read  as  follows: 

$  742.1 8    Chemical  Weapons  Convention 
(CWC  or  Convention). 

States  that  are  party  to  the  Convention 
on  the  Prohibition  of  the  Development, 
Production,  Stockpiling,  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction,  also  known  as  the 
Chemical  Weapons  Convention  (CWC  or 
Convention),  undertake  never  to 
develop,  produce,  acquire,  stockpile, 
transfer,  or  use  chemical  weapons.  As  a 
State  Party  to  the  Convention,  the 
United  States  is  subjecting  certain  toxic 
chemicals  and  their  precursors  listed  in 
Schedules  within  the  Convention  to 
trade  restrictions.  Trade  restrictions 
include  a  prohibition  on  the  export  of 
Schedule  1  chemicals  to  non-States 
Parties,  license  requirements  for  the 
export  of  Schedule  1  chemicals  to  all 
States  Parties,  End-Use  Certificate 
requirements  for  exports  of  Schedule  2 
and  Schedule  3  chemicals  to  non-States 


Parties,  and  a  prohibition  on  the  export 
of  Schedule  2  chemicals  to  non-States 
Parties  on  or  after  April  29,  2000. 

(a)  License  requirements.  (1)  Schedule 
1  chemicals  identified  in  ECCNs  1C350 
and  1C351.  A  license  is  required  for  CW 
reasons  for  exports  and  reexports  of 
Schedide  1  chemicals  identified  imder 
ECCN  lC350.a.20,  a.24,  and  a.31  and 
ECCN  lC351.d.5  and  d.6  to  all 
destinations  including  Canada.  Also  see 
the  advance  notification  procedures  and 
annual  reporting  requirements 
described  in  §  745.1  of  the  EAR. 

(2)  Schedule  2  and  Schedule  3 
chemicals,  (i)  ECCN  1C350.  For  all 
chemicals  included  in  ECCN  1C350, 
other  than  lC350.a.20,  a.24  and  a.31,  a 
license  is  required  for  CW  reasons 
unless  an  End-Use  Certificate  is 
obtained  as  described  in  §  745.2  of  the 
EAR  for  exports  to  destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR. 

(ii)  ECCN1C355.  Chemicals 
controlled  imder  ECCN  1C355  are 
controlled  for  CW  reasons.  The 
following  license  requirements  apply: 

(A)  CWC  States  Parties.  Neither  a 
license  nor  an  End-Use  Certificate  is 
required  for  exports  to  CWC  States 
Parties  (destinations  listed  in 
Supplement  No.  2  to  part  745  of  the 
EAR)  for  CW  reasons.  Note  that  a  license 
may  be  required  for  other  reasons  set 
forth  in  the  EAR.  See  in  particular  the 
end-use/end-user  restrictions  of  part  744 
and  the  restrictions  that  apply  to 
embargoed  countries  in  part  746  of  the 
EAR. 

(B)  CWC  Non-States  Parties.  A  license 
is  required  for  exports  to  non-States 
Parties  (destinations  not  listed  in 
Supplement  No.  2  to  part  745  of  the 
EAR)  for  CW  reasons  unless  the  exporter 
obtains  an  End-Use  Certificate  described 
by  §  745.2  of  the  EAR.  Note  that  a 
license  may  be  required  for  other 
reasons  set  forth  in  the  EAR.  See  in 
particular  the  end-use/end-user 
restrictions  of  part  744  and  the 
restrictions  that  apply  to  embargoed 
countries  in  part  746  of  the  EAR. 

(iii)  Exports  of  Schedule  2  chemicals 
on  or  after  April  29,  2000.  A  license  is 
required  for  CW  reasons  for  exports  of 
Schedule  2  chemicals  listed  in  1C350 
and  1C355  when  exported  to  non-States 
Parties  on  or  after  April  29,  2000, 
regardless  whether  the  exporter  has 
obtained  an  End-Use  Certificate 
described  in  §  745.2  of  the  EAR. 

(3)  Technology  controlled  under 
ECCN  1E355.  A  license  is  required  to 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR),  except  for  Israel  and 
Taiwan,  for  CW  reasons. 


(b)  Licensing  policy.  (1)  Schedule  1 
chemicals,  (i)  Applications  to  export 
Schedide  1  chemicals  to  States  Parties 
(destinations  listed  in  Supplement  No.  2 
to  part  745  of  the  EAR)  will  generally  be 
approved,  provided  that  all  of  the 
following  conditions  are  met: 

(A)  The  chemicals  are  destined  for 
purposes  not  prohibited  imder  the  CWC 
(e.g.,  research,  medical,  pharmaceutical, 
or  protective  purposes); 

(B)  The  types  and  quantities  of 
chemicals  are  strictly  limited  to  those 
that  can  be  justified  for  those  purposes; 

(C)  The  aggregate  amount  of  Schedule 

1  chemicals  in  die  country  of 
destination  at  any  given  time  for  such 
purposes  is  equal  to  or  less  than  one 
metric  ton  and  receipt  of  the  proposed 
export  or  reexport  wiU  not  cause  the 
limit  to  be  exceeded. 

(ii)  Applications  to  export  Schedule  1 
chemicals  to  non-States  Parties 
(destinations  not  listed  in  Supplement 
No.  2  to  part  745  of  the  EAR)  will 
generally  be  denied. 

(iii)  Applications  to  reexport 
Schedule  1  chemicals  will  generally  be 
denied. 

(2)  Schedule  2  and  Schedule  3 
chemicals,  (i)  CWC  States  Parties. 
Applications  to  export  and  reexport 
Schedule  2  ^d  Schedule  3  chemicals 
controlled  under  ECCN  1C350  to  States 
Parties  (destinations  listed  in 
Supplement  No.  2  to  part  745  of  the 
EAR)  will  generally  be  approved  to 
satisfactory  end-users,  provided  the 
chemicals  will  only  be  used  for 
puirposes  not  prohibited  by  the  CWC. 

(ii)  CWC  non-States  Parties.  (A)  ECCN 
1C350.  Applications  to  export  Schedule 

2  chemicals  prior  to  April  29,  2000,  and 
Schedule  3  Schedule  chemicals 
controlled  imder  ECCN  1C350  to  CWC 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR)  will  generally  be  approved 
to  satisfactory  end-users,  provided  the 
chemicals  will  only  be  used  for 
purposes  not  prohibited  by  the  CWC 
(see  paragraph  Cb)(2)(iv)  of  this  section), 
when  the  exporter  has  obtained  the  End- 
Use  Certificate  required  and  described 
in  §  745.2  of  the  EAR.  If  no  end-user 
certificate  is  obtained,  the  application 
will  generally  be  denied. 

(B)  ECCN  1C355.  Applications  to 
export  Schedule  2  and  Schedule  3 
chemicals  controlled  under  ECCN 
1C355  will  generally  be  denied. 

(C)  Exports  of  Schedule  2  chemicals 
on  or  after  April  29.  2000.  Applications 
to  export  Schedule  2  chemicals 
controlled  under  1C350  and  1C355  to 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR)  on  or  after  April  29,  2000, 
will  generally  be  denied. 
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(ill)  Purposes  not  prohibited  under 
the  CWC  include: 

(A)  Industrial,  agriciUtural,  research, 
medical,  pharmaceutical,  or  other 
peaceful  piu-poses;  and 

(B)  Law  enforcement  piuposes. 
(3)  Technology  controlled  under 

ECCN 1E355.  Exports  and  reexports  of 
technology  controlled  under  ECCN 
1E355  will  be  reviewed  on  a  case-by- 
case  basis. 

(c)  Contract  sanctity.  Contract  sanctity 
provisions  are  not  available  for  license 
applications  reviewed  under  this 
section. 

17-18.  Supplement  No.  2  to  part  742 
is  amended  by  adding  new  paragraphs 
(c)(40)  and  (c)(41)  to  read  as  follows: 

Supplement  No.  2  To  Part  742 — ^Anti- 
Terrorism  Controls:  Iran,  Syria  and 
Sudan  Contract  Sanctity  Dates  and 
Related  Policies 


(c)*  *  * 

(40)  [Reserved] 

(41)  Production  technology  controlled 
under  ECCN  1C355  on  the  CCL. 

(i)  Iran.  Applications  for  all  end-users 
in  Iran  of  these  items  will  generally  be 
denied. 

(ii)  Syria.  Applications  for  military 
end-users  or  for  military  end-uses  in 
S}ma  of  these  items  will  generally  be 
denied.  Applications  for  non-military 
end-users  or  for  non-military  end-uses 
in  Syria  will  be  considered  on  a  case- 
by-case  basis. 

(iii)  Sudan.  Applications  for  all  end- 
users  in  Sudan  of  these  items  will 
generally  be  denied. 

PART  745— [ADDED] 

19.  New  Part  745  is  added  to  read  as 
follows: 

PART  745— CHEMICAL  WEAPONS 
CONVENTION  REQUIREMENTS 

Sec. 

§  745.1    Advance  notification  and  annual 
report  of  all  exports  of  Schedule  1 
chemicals  to  oUier  States  Parties. 

§  745.2  End-Use  Certificate  reporting 
requirements  under  the  Chemical 
Weapons  Convention. 

Supplement  No.  1  to  Part  745— Schedules  of 
Chemicals 

Supplement  No.  2  to  Part  745— States  Parties 
to  the  Convention  on  the  Prohibition  of 
the  Development,  Production, 
Stockpiling;  and  Use  of  Chemical 
Weapons  and  on  Their  Destruction 
Authority:  50  U.S.C.  1701  et  seq.;  E.O. 

12938,  59  FR  59099,  3  CFR.  1994  Comp.,  p. 

950;  Notice  of  August  13, 1998,  63  FR  44121, 

3  CFR,  1999  Comp.,  p.  294» 


§  745.1    Advance  notification  and  annual 
report  of  all  exports  of  Schedule  1 
chemicals  to  other  States  Parties. 

Pursuant  to  the  Convention,  the 
United  States  is  required  to  notify  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW)  not  less 
than  30  days  in  advance  of  every  export 
of  a  Schedule  1  chemical,  in  any 
quantity,  to  another  State  Party,  hi 
addition,  the  United  States  is  required 
to  provide  a  report  of  all  exports  of 
Schedule  1  chemicals  to  other  States 
Parties  during  each  calendar  year.  If  you 
plan  to  export  any  quantity  of  a 
Schedule  1  chemical  controlled  tmder 
the  EAR  and  licensed  by  the  Department 
of  Commerce  or  controlled  imder  the 
International  Traffic  in  Arms 
Regidations  (ITAR)  and  licensed  by  the 
Department  of  State,  you  are  required 
xmder  this  section  to  notify  the 
Department  of  Commerce  in  advance  of 
this  export.  You  are  also  required  to 
provide  an  annual  report  of  exports  that 
actuaUy  occurred  during  the  previous 
calendar  year.  The  United  States  will 
transmit  the  advance  notifications  and 
an  aggregate  annual  report  to  the  OPCW 
of  exports  of  Schedule  1  chemicals  from 
the  United  States.  Note  that  the 
notification  and  annual  report 
requirements  of  this  section  do  not 
relieve  the  exporter  of  any  requirement 
to  obtain  a  license  from  the  Department 
of  Commerce  for  the  export  of  Schedule 
1  chemicals  subject  to  the  EAR  or  from 
the  Department  of  State  for  the  export  of 
Schedule  1  chemicals  subject  to  the 
ITAR 

(a)  Advance  notification  of  exports. 
You  must  notify  BXA  at  least  45 
calendar  days  prior  to  exporting  any 
quantity  of  a  Schedule  1  chemical  listed 
in  Supplement  No.  1  to  this  part  to 
another  State  Party.  This  is  in  addition 
to  the  reqtiirement  to  obtain  an  export 
license  under  the  EAR  for  chemicals 
controlled  by  ECCN  1C350  or  1C351  for 
any  reason  for  control,  or  trora  the 
Department  of  State  for  Schedule  1 
chemicals  controlled  under  the  ITAR 
Note  that  such  notifications  may  be  sent 
to  BXA  prior  to  or  after  submission  of 
a  license  application  to  BXA  for 
Schedule  1  chemicals  controlled  subject 
to  the  EAR  and  under  ECCNs  1C350  or 
1C351  or  to  the  Department  of  State  for 
Schedule  1  chemicals  controlled  on  the 
ITAR.  Such  notices  must  be  submitted 
separately  from  license  applications. 

(1)  Such  notification  should  be  on 
company  letterhead  or  must  clearly 
identify  the  reporting  entity  by  name  of 
company,  complete  address,  name  of 
contact  person  and  telephone  and  fax 
niunbers,  along  with  the  following 
information: 

(i)  Common  Chemical  Name; 


(ii)  Structural  formula  of  the 
chemical; 

(iii)  Chemical  Abstract  Service  (CAS) 
Registry  Number, 

(iv)  Quantity  involved  in  grams; 

(v)  Planned  date  of  export: 

(vi)  Purpose  (end-use)  of  export; 

(vii)  Name  of  recipient; 

(viii)  Complete  street  address  of 
recipient; 

(ix)  Export  license  or  control  ntunber, 
if  known;  and 

(x)  Company  identification  number, 
once  assigned  by  BXA. 

(2)  Send  the  notification  by  fax  to 
(703)  235-1481  or  to  the  following 
address,  for  mail  and  courier  deliveries: 
Information  Technology  Team, 
Department  of  Commerce,  Bureau  of 
Export  Administration,  1555  Wilson 
Boulevard,  Suite  710,  Arlington,  VA 
22209.  Attn:  "Advance  Notification  of 
Schedule  1  Chemical  Export". 

(3)  Upon  receipt  of  the  notification, 
BXA  will  inform  the  exporter  of  the 
earliest  date  the  shipment  may  occur 
under  the  notification  pn)cedure.  To 
export  the  Schedule  1  chemical,  the 
exporter  must  have  applied  for  and  been 
granted  a  license  (see  §§  742.2  and 
742.18  of  the  EAR,  or  the  ITAR  at  22 
CFR  part  121. 

(b)  Annual  report  of  exports.  (1)  You 
must  report  all  exports  of  any  quantity 
of  a  Schedide  1  chemical  to  another 
State  Party  during  the  previous  calendar 
year,  starting  with  exports  taking  place 
during  calendar  year  1997.  Reports  for 
exports  during  calendar  years  1997  and 
1998  are  due  to  the  Department  of 
Commerce  August  16,  1999.  Thereafter, 
annual  reports  of  exports  are  due  on 
February  13  of  the  following  calendar 
year.  The  report  should  be  on  company 
letterhead  or  must  clearly  identify  the 
reporting  entity  by  name  of  company, 
complete  address,  name  of  contact 
person  and  telephone  and  fax  nimibers 
along  with  the  following  information  for 
each  export: 

(i)  Common  Chemical  Name; 

(ii)  Structural  formula  of  the 
chemical; 

(iii)  CAS  Registry  Number; 

(iv)  Quantity  involved  in  grams; 

(v)  Date  of  export; 

(vi)  Export  license  number; 

(vii)  Piirpose  (end-use)  of  export; 

(viii)  Name  of  recipient; 

(ix)  Complete  address  of  recipient, 
including  street  address,  city  and 
country;  and  (x)  Company  identification 
number,  once  assigned  by  BXA. 

(2)  The  report  must  be  signed  by  a 
responsible  party,  certifying  that  the 
information  provided  in  the  annual 
report  is,  to  the  best  of  his/her 
knowledge  and  belief,  true  and 
complete. 
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(3)  Send  the  report  by  fax  to  (703) 
235-1481  or  to  the  following  address, 
for  coiirier  deliveries:  Information 
Technology  Team,  Department  of 
Commerce,  Bureau  of  Export 
Administration,  1555  Wilson  Boulevard, 
Suite  710.  Arlington,  VA  22209.  Attn: 
"Annual  Report  of  Schedule  1  Chemical 
Export". 

§745^    End-UM  C«rtificata  raporting 
rtquirements  under  ttt*  Chemical  Weapons 
Convention. 

Note:  The  End-Use  Certificate  requirement 
of  tills  section  does  not  relieve  the  exporter 
of  any  requirement  to  obtain  a  license  from 
the  Department  of  Commerce  for  the  export 
of  Schedule  2  or  Schedule  3  chemicals 
subject  to  the  Export  Administration 
Regulations  or  from  the  Department  of  State 
for  the  export  of  Schedule  2  or  Schedule  3 
chemicals  subject  to  the  International  Traffic 
in  Arms  Regulations. 

(a)(1)  No  U.S.  person,  as  defined  in 
§  744.6(c)  of  the  EAR,  may  export  from 
die  United  States  any  Schedule  2  or 
Schedule  3  chemical  identified  in 
Supplement  No.  1  to  this  part  to 


coimtries  not  party  to  the  Chemical 
Weapons  Convention  (destinations  not 
listed  in  Supplement  No.  2  to  this  part) 
unless  the  U.S.  person  obtains  from  the 
consignee  an  End-Use  Certificate  issued 
by  the  government  of  the  importing 
destination.  This  Certificate  must  be 
issued  by  the  foreign  government's 
agency  responsible  for  foreign  afi'airs  or 
any  other  agency  or  department 
designated  by  the  importing  government 
for  this  purpose.  Supplement  No.  3  to 
this  part  includes  foreign  government 
entities  responsible  for  issuing  End-Use 
Certificates  pursuant  to  this  section. 
Additional  foreign  government 
departments  or  agencies  responsible  for 
issuing  End-Use  Certificates  will  be 
included  in  Supplement  No.  3  to  this 
part  when  known.  End-Use  Certificates 
may  be  issued  to  cover  aggregate 
quantities  against  which  multiple 
shipments  may  be  made  to  a  single 
consignee.  An  End-Use  Certificate 
covering  multiple  shipments  may  be 
used  imtil  the  aggregate  quantity  is 
shipped.  End-Use  Certificates  must  be 


submitted  separately  from  license 
applications. 

(2)  Submit  a  copy  of  the  End-Use 
Certificate  to  the  Department  of 
Commerce  by  fax  at  (703)  235-1481  or 
to  the  following  address  no  later  than  7 
days  after  the  date  of  export,  for  mail 
and  courier  deliveries:  Information 
Technology  Team,  Department  of 
Commerce,  Bureau  of  Export 
Administration,  1555  Wilson  Boulevard, 
Suite  710,  Arlington,  VA  22209.  Attn: 
CWC  End-Use  Certificate  Report. 

(b)  The  End-Use  Certificate  described 
in  paragraph  (a)  of  this  section  must 
state  the  following: 

(1)  That  the  chemicals  will  be  used 
only  for  purposes  not  prohibited  imder 
the  Chemical  Weapons  Convention; 

(2)  That  the  chemicals  will  not  be 
transferred  to  other  end-user(s)  or  end- 
use(s); 

(3)  The  types  and  quantities  of 
chemicals; 

(4)  Their  specific  end-use(s);  and 

(5)  The  name(s)  and  complete 
address(es)  of  the  end-user(s). 


Supplement  No.  1  to  Part  745— Schedules  of  Chemicals 


C.A.S.  Registry 
No. 


Schedule  1 

A.  Toxic  ctiemicals: 

(1)  O-Alkyt  (<Cio,  incl.  cycloalkyi)  all<yl  (Me,  Et,  n-Pr  or  i-Pr)-phosphonofluoridates 

e.g.  Sarin:  0-lsopropyl  methylphosphonofluoridate 

Soman:  0-Pinacolyl  methylphosphonofluoridate  

(2)  0-Alkyl  (sCio.  incl.  cycloalkyi)  N.N-dialkyI  (Me,  Et,  n-Pr  or  i-Pr)  phosphoramidocyanidates 

e.g.  Tabun:  0-Ethyl  N,N-dimethyl  phosphoramidocyanidate 

(3)  0-Alkyl  (H  or  sC,o.  incl.  cycloalkyi)  S-2-dlalkyl  (Me,  Et,  n-Pr  or  i-Pr)-aminoethyl  alkyl  (Me,  Et,  n-Pr  or  i-Pr) 
phosphonothiolates  and  con'esponding  alkylated  or  protonated  salts 

e.g.  VX;  0-Ethyl  S-2-diisopropylaminoethyl  methyl  phosphonothiolate  

(4)  SuJifur  mustards: 

2-Chloroethylchloromethylsulfide  •. 

Mustard  gas:  Bis(2-chloroethyl)sulfide 

Bis(2-chloroethytthJo)  methane 

Sesquimustard:  1,2-Bls(2-chloroethylthio)ethane  

1,3-Bis(2-chloroethylthio)-n-propane  

1,4-Bis(2-chloroethylthio)-n-butane  

1,5-Bis(2-chloroethylthio)-n-pentane 

Bis(2-chloroethylthiomethyl)ether r. ; 

0-Mustard:  Bis(2-chloroethytthioethyl)ether 

(5)  Lewisites: 

Lewisite  1:  2-Chlorovinyldichloroarsine 

Lewisite  2:  Bis(2-chlorovinyl)chloroarsine 

Lewisite  3:  Tris(2-chlorovinyl)arsine 

(6)  Nitrogen  mustards: 

HN1:  Bis(2-chloroethyl)ethylamine „ 

HN2:  Bts(2-chloroethyl)methy)amine ..* 

HN3:  Tris(2-chloroethyl)amine  „ _ „ 

(7)  Saxitoxin ^ 

(8)  Ricin 

B.  Precursors:. 

(9)  Alkyl  (Me,  Et,  n-Pr  or  i-Pr)  phosphonyldifluorides 

e.g.  OF:  Mettiylphosphonylditluoride .• 

(10)  0-Alkyt  (H  or  sC,o.  ind.  cydoalkyl)  0-2-dialky)  (Me.  Et,  n-Pr  or  i-Pr)-aminoethyl  alkyl  (Me,  Et,  n-Pr  or  i-Pr) 
phosphonites  and  con^sponding  alkylated  or  protonated  salts 

e.g.  QL:  0-Ethyl  0-2-diisopropylaminoethyl  mefhylphosphonrte 

(11)  Chlorosarin:  O-lsopropyl  methylphosphonochloridate .„.„ 

(12)  Chlorosoman:  O-Pinacotyl  methylphosphonochloridate 

_ 


107-44-e 
96-64-0 

77-81-6 


50782-69-9 

2625-76-5 

505-60-2 

63869-13-6 

3563-36-8 

63905-10-2 

142868-9»-7 

142868-94-8 

63918-90-1 

63918-89-8 

541-25-3 
40334-69-8 
40334-70-1 

538-07-8 

51-75-2 

555-77-1 

35523-89-8 

9009-86-3 


676-99-3 


57856-11-8 
1445-76-7 
7040-57-5 
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SUPPLEMEhfT  No.  1  TO  PART  745— SCHEDULES  OF  CHEMICALS— Continued 


C.A.S.  Registiy 
No. 


Schedule  2 


Toxic  chemicals: 

(1)  Amiton:  0,0-Diethyl  S-[2-(diethylamirK))ethyl]  phosphorothioiate  and  corresponding  alkylated  or  protonated  salts 

(2)  PFIB:  1.1, 3,3.3-Pentafluoro-2-(trifluoromethy1)-1 -propane  

(3)  BZ:  3-Ouinudidinyll)enzilate  ...„' !!!!!."!" 

Precursors:  

(4)  Chemicals,  except  tor  those  listed  in  Schedule  1 ,  containing  a  phosphonis  atom  to  which  is  bonded  one  methyl  ethyl 
or  propyl  (nomtal  or  iso)  group  but  not  further  caibon  atoms, 

e.g.  Methylphosphonyl  dichloride ^ 

oimettiyi  methyiphosphonate , !!.!!!!!™!!!!!!!!!!!!!!..™!!!! 

Exemption:  Fonofos:  0-Ethyl  S-phenyl  ethylphosphono-thiotothionate"!!!!!!!!!!!!!!!!™!!!!!!!!!!!!! "' 

(5)  N,N-Dialkyl  (Me,  Et,  n-Pr  or  i-Pr)  pho^ahoramidic  dihalides 

(6)  OialkyI  (Me,  Et,  n-Pr  or  i-Pr)  N,N-dialkyl  (Me,  Et.  n-Pr  or  i-Pr)-phosphoramidates 

(7)  Arsenic  trichloride 

(8)  2,2-Diphenyl-2-hydroxyacetic  acid 

(9)  Quinuclidine-3-ol 

(10)  N.N-DialkyI  (Me,  Et,  n-Pr  or  i-Pr)  aminoethyi-2-chlorides  and  conesponding  protonated  salts 

(11)  N,N-Dialkyl  (Me,  Et,  n-Pr  or  i-Pr)  aminoethane-2-ote  and  corresponding  protonated  salts 

Exemptions:  N,N-Dimethytaminoethanol  and  corresporxling  protonated  salts  

N,N-DiettiylaminoetharK>l  arnJ  corresponding  protonated  salts  Z."""!!!!™!!™.!."!: 

(12)  N,N-Dia»cyl  (Me,  Et,  n-Pr  or  i-Pr)  aminoethane-2-thiols  and  corresponding  protonated  sate 

(13)  Thiodiglycol:  Bis(2-hydroxyethyl)sutfide 

(14)  Pinacolyl  alcohol:  3,3-Dimethylbutane-2-ol 


B 


A.  Toxic  chemicals: 

(1)  Phosgene:  Carfoonyl  dichloride 

(2)  Cyanogen  chloride 

(3)  Hydrogen  cyanide 

(4)  Chloropicrin:  Trichloronitromethane 
Precursors: 

(5)  Phosptiorus  oxychloride 

(6)  Phosphorus  trichloride  

(7)  Phosphorus  pentachloride 

(8)  Trimethyl  phosphite „ 

(9)  Triethyl  phosphite , 

(10)  Dimethyl  phosphite  , 

(11)  Diethyl  phosphite  „ 

(12)  Sulfur  monochloride 

(13)  Sulfur  dichloride 

(14)  Thionyl  chloride 

(15)  Ethyldiethanolamine 

(16)  Methyldiethanolamine _ « 

(17)  Triethanolamine  


78-^3-5 

382-21-8 

6581-06-2 


676-97-1 
756-79-6 
944-22-9 


7784-34-1 

76-93-7 

1619-34-7 


108-01-0 
100-37-8 


111- 
464-07-3 


Schedules 


75-44-5 

506-77-4 

74-90-8 

76-06-2 

10025-87-3 
7719-12-2 

10026-13-4 
121-45-9 
122-52-1 
868-85-9 
762-04-9 

10025-67-9 

10545-99-0 

7719-09-7 

139-87-7 

105-59-9 

102-71-6 


Supplement  No.  2  to  Part  745— States 
Parties  to  the  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling,  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction 

List  of  States  Parties  as  of  May  18, 1999 

Albania 

Algeria 

Argentina 

Annenia 

Australia 

Austria 

Bahrain 

Bangladesh 

Belarus 

Belgium 

Benin 

Bolivia 

Bosnia-Herzegovina 

Botswana 


Brazil 

Brunei  Darussalam 

Bulgaria 

Burkina  Faso 

Burundi 

Cameroon 

Canada 

Chile 

China 

Cook  Islands 

Costa  Rica 

Cote  d'lvoire  (Ivoiy  Coast) 

Croatia 

Cuba 

Cyprus 

Czech  Republic 

Denmark 

Ecuador 

El  Salvador 

Equatorial  Guinea 

Ethiopia 

Fiji 


Finland 

France 

Gambia 

Georgia 

Germany 

Ghana 

Greece 

Guinea 

Guyana 

Hungary 

Iceland 

India 

Indonesia 

Iran 

Ireland 

Italy 

Japan 

Jordan 

Kenya 

Korea  (Republic  of) 

Kuwait 

Uos  (P.D.R.) 
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Latvia 

Lesotho 

Lithuania 

Luxembourg 

Macedonia 

Malawi 

Maldives 

Mali 

Malta 

Mauritius 

Mauritania 

Mexico 

Moldova  (Republic  of) 

Monaco 

Mongolia 

Morocco 

Namibia 

Nepal 

Netheriands 

New  Zealand 

Niger 

Norway    • 

Oman 

Pakistan 

Panama 

Papua  New  Guinea 

Paraguay 

Peru 

Philippines 

Poland 

Portugal 

Qatar 

Romania 

Russian  Federation 

Saint  Lucia 

Saudi  Arabia 

Senegal 

Seychelles 

Singapore 

Slovak  Republic 

Slovenia 

South  Africa 

Spain 

Sri  Lanka 

Suriname 

Swaziland 

Sweden 

Switzerland 

Tajikistan 

Tanzania 

Togo 

Trinidad  and  Tobago 

Tunisia 

Turkey 

Turkmenistan 

United  Kingdom 

Ukraine 


United  States 

Uruguay 

Uzbekistan 

Venezuela 

Vietnam 

Zimbabwe 

Supplement  No.  3  to  Part  740 — Foreign 
Government  Agencies  Responsible  for 
Issuing  End-Use  Certificates  Pursuant 
to  §745^ 

Israel 
Chemical,  Environment  Technology 

Administration,  Ministry  of  Industry  & 

Trade,  30  Agron  Street,  Jerusalem  94190, 

Israel 
Contact:  Josef  Dancona,  Deputy  Director, 

Telephone:  972-2-6220193,  Fax:  972-2- 

6241987 
Taiwan 
Industrial  Development  Bureau,  Ministry 

of  Economic  Affairs,  41-3,  Sinyi  Road 

Sec  3,  Taipei,  Taiwan,  RCX] 
Contact:  Ms.  Yea-Ling  Shiou,  Telephone: 

886-2-27541255,  Ext.  2329 

PART  748-{AMENDED] 

19.  Section  748.8  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

f  748.J    Unique  license  application 
racpulreinents. 

***** 

(q)  Exports  of  chemicals  controlled  for 
CW  reasons  by  ECCN  1C350  to  countries 
not  listed  in  Supplement  No.  2  to  part 
745  of  the  EAR. 

20.  Supplement  No.  2  to  part  748  is 
amended  by  adding  paragraph  (q)  to 
read  as  follows: 

Supplement  No.  2  to  Part  748 — Unique 
LtoBnae  Application  Requirements 

(q)  Chemicals  controlled  for  CW 
reasons  under  ECCN  1C350.  In  addition 
to  any  supporting  documentation 
required  by  part  748,  you  must  also 
obtain  from  your  consignee  an  End-Use 
Certificate  for  the  export  of  chemicals 
controlled  for  CW  reasons  by  ECCN 
1C350  (except  lC350.a.20.,  a.24,  and 
a.31)  to  non-States  Parties  (destinations 
not  listed  in  Supplement  No.  2  to  part 
745  of  the  EAR).  See  §  745.2  of  the  EAR. 


In  addition  to  the  End-Use  Certificate, 
you  may  still  be  required  to  obtain  a 
Statement  by  Ultimate  Consignee  and 
Purchaser  (Form  BXA-711P)  as  support 
documentation.  Consult  §§  748.9  and 
748.11  of  the  EAR. 

PART  758— [AMENDED] 

21.  Section  758.3  is  amended  by 
revising  the  phrase  "that  have  the 
column  identifier"  in  paragraph  (h)(2)  to 
read  "that  are  controlled  for  "CW" 
reasons  or  that  have  the  coliunn 
identifier". 

22.  Part  772  is  amended  by  adding 
definitions  of  "Chemical  Weapons 
Convention  (CWC)"  and  "Organization 
for  the  Prohibition  of  Chemical 
Weapons  (OPCW)"  in  alphabetical  order 
to  read  as  follows: 

PART  772— [AMENDED] 


Chemical  Weapons  Convention 
(CWC).  Means  "The  Convention  on  the 
Prohibition  of  the  Development, 
Production,  Stockpiling  and  Use  of 
Chemical  Weapons  and  on  Their 
Destruction",  opened  for  signature  on 
January  13, 1993. 
***** 

Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW).  Means  the 
international  organization,  located  in 
The  Hague,  Netherlands,  that 
administers  the  Chemical  Weapons 
Convention. 

PART  774— [AMENDED] 

23.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  1, 
is  amended  by  revising  ECCN  1C350  to 
read  as  follows: 

1 C350    Chemicals,  that  may  be  used  as 
precursors  for  toxic  chemical  agents. 

License  Requirements 

Reason  for  Control:  CB,  CW,  AT 


Contrai(s) 


Country  chart 


CB  appiaa  to  «*•  anky CB  Column  2 

CW  lyplM  to  lC3S0.a.2,  a.3.  a.5,  a.6.  a.7,  a.8,  a.10,  a.ll.  a.l2,  a.13,  a.l5.  a.16,  a.l7,  a.20,  a.2l,  a.22,  a.23,  a.24.  a.28,  a.29,  a.30,  a.31, 
•.32,  a.33.  a.3S,  a.37.  a.41,  a.47,  a.48,  a.49,  a.50,  a.51,  a.53,  or  a.54.  For  1C350.a.20,  a.24  and  a.31,  a  license  is  required  for  CW  reasons 
tor  al  daaMnaWoni,  inckxing  Canada.  For  al  oVwr  chemicaJs  controlled  for  CW  reasons,  a  license  is  a  required  for  export  to  countries  not 
liM  in  Supftmm*  No.  2  to  part  745,  uniaas  an  End-Use  Certificate  Is  obtained  by  the  exporter.  See  §742.18  of  the  EAR.  Also,  see  §745.2 
of  9m  EAR  tor  End-Da*  CartMcato  requiramantt.  The  Commerce  Country  Chart  is  not  designed  to  determine  licensing  requirements  for  itenos 
coraraaaa  iv  ww  reaaona. 

AT  appiaa  to  an**  amy AT  Column  1 


license  Requirement  Notaa 

1.  Sample  Shipments:  Certain  sample 
shipments  of  chemicals  controlled 
under  EOCN  1C350  may  be  made 


without  a  license,  as  provided  by  the 
following: 

a.  Chemicals  Not  Eligible:  The 
following  CWC  Schedule  1  chemicals 
are  not  eligible  for  sample  shipments:  0- 


Ethyl-2-diisopropylaminoethyl 
mediylphosphonite  (QL)  (C.A.S. 
#57856-11-8).  Ethylphosphonyl 
difluoride  (C.A.S.  «753-98-0),  and 
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Methylphosphonyl  difluoride  (C.A.S. 
#676-99-3). 

b.  Countries  Not  Eligible:  The 
following  countries  are  not  eligible  to 
receive  any  sample  shipments:  Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan, 
Syria. 

c.  Sample  Shipments:  A  license  is  not 
required  for  sample  shipments  when  the 
cumulative  total  of  these  shipments 
does  not  exceed  a  55-gallon  container  or 
200  kg  of  each  chemical  to  any  one 
consignee  per  calendar  year.  Multif^e 
sample  shipments,  in  any  quantity,  not 
exceeding  the  totals  indicated  in  this 
paragraph  may  be  exported  without  a 
license,  in  accordance  with  the 
provisions  of  this  Note  1.  A  consignee 
that  receives  a  sample  shipment  imder 
this  exclusion  may  not  resell,  transfer, 
or  reexport  the  sample  shipment,  but 
may  use  the  sample  shipment  for  any 
other  legal  purpose  unrelated  to 
chemical  weapons.  However,  a  sample 
shipment  exported  and  received  luider 
this  exclusion  remains  subject  to  all 
General  Prohibitions  including  the  end- 
use  restriction  described  in  §  744.4  of 
the  EAR.  Sample  shipments  of 
chemicals  controlled  for  CW  reasons  to 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR)  may  not  be  made  without 
first  obtaining  an  End-Use  Certificate,  as 
described  in  §  745.2  of  the  EAR;  If  no 
End-Use  Certificate  is  obtained  pursuant 
to  §  745.2  of  the  EAR,  a  license  is 
required  for  sample  shipments  of 
chemicals  controlled  under  ECCN 
1C350  for  CW  reasons. 

d.  The  exporter  is  required  to  submit 
a  quarterly  written  report  for  shipments 
of  samples  made  under  this  Note  1.  The 
report  must  be  on  company  letterhead 
stationery  (titled  "Report  of  Sample 
Shipments  of  Chemickl  Precursors"  at 
the  top  of  the  first  page)  and  identify  the 
chemical(s).  Chemical  Abstract  Service 
Regisby  (C.A.S. )  number(s), 
quantity(ies),  the  ultimate  cotisignee's 
name  mid  address,  and  the  date 
exported.  The  report  mustbe  sent  to  the 
U.S.  Department  of  Commerce,  Bureau 
of  Export  Administration,  P.O.  Box  273, 
Washington,  DC  20044,  Attu:  "Report  of 
Sample  Shipments  of  Chemical 
Precursors". 

2.  Mixtures:  Mixtiues  controlled  by 
this  entry  that  contain  certain 
concentrations  of  precursor  and 
intermediate  chemicals  are  subject  to 
the  following  licensing  requirements: 

a.  A  license  is  required,  regardless  of 
the  concentrations  in  the  mixture,  for 
the  following  chemicals:  O^thyl-2- 
diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8),  Ethylphosphonyl 
difluoride  (C.A.S.  #753-98-0)  and 


Methylphosphonyl  difluoride  {C.A.S. 
#676-99-3); 

b.  A  license  is  required  when  at  least 
one  of  the  following  chemicals 
constitutes  more  than  10  percent  of  the 
weight  of  the  mixture:  Arsenic 
trichloride  (C.A.S.  #7784-34-1), 
Benzilic  acid  (C.A.S.  #76-93-7),  Diethyl 
ethylphosphonate  (C.A.S.  #78-38-6). 
Diethyl  methylphosphonite  (C.A.S. 
#15715-41-0),  Diethyl-N.N-   . 
dimethylphosphoroamidate  (C.A.S. 
#2404-03-7),  NJ»I-Diisopropyl-bete- 
aminoethane  thiol  (C.A.S.  #5842-07-9), 
N,N-Diisopropyl-2-aniinoethyl  chloride 
hydrochloride {C.A.S.  #4261-68-1), 
N,N-DiisopropyI-beta-aminoethanol 
(C.A.S.  #96-80-0),  N,N-Diisopropyl- 
beta-aminoethyl  chloride  (C.A.S.  #96- 
79-7),  Dimethyl  ethylphosphonate 
(C.A.S.  #6163-75-3),  Dimethyl 
metfaylphesphonate  (C.A.S.  #756-79-6), 
Ethylphosphonous  dichloride 
[Ethylphosphinyl  dichloride]  (C.A.S. 
#1498-40-4),  Ethylphosphonus 
difluoride  [Ethylphosphinyl  difluoride] 
(C.A.S.  #43(V-78-4),  Ethylphosphonyl 
dichloride  (CA.S.  #1066-50-8), 
Methylphosphonous  dichltxide 
[Methylphosphinyl  dichloride]  (CA.S. 
#676-83—5),  Methylphosphonous 
difluoride  [Methylphosphinyl 
difluoride]  (C.A.S.  #753-59-3), 
Methylphosphonyl  dichloride  (C.A.S. 
#676-97-1),  Pinacolyl  alcohol  (C.A.S. 
#464-07-3),  3-Qmnuclidinol  (C.A.S. 
#1619-34-7),  and  Thiodiglycol  (C.A.S. 
#111-48-8)  (Related  ECCN:  1C995); 

c.  A  license  is  required  when  at  least 
one  of  all  other  chemicals  in  the  List  of 
Items  Controlled  constitutes  more  than 
25  percent  of  the  weight  of  the  mixture 
(related  ECCN;  1C995);  and 

d.  A  license  is  not  required  imder  this 
entry  for  mixtures  when  the  controlled 
chemical  is  a  normal  ingredient  in 
consumer  goods  packaged  for  retail  sale 
for  personal  use.  Such  consumer  goods 
are  classified  as  EAR99. 

Note  to  Mixtnres:  Calculation  of 
concentrations  of  AC-controlled  chemicals: 

a.  Exclusion.  No  chemical  may  be  added  to 
the  mixture  (solution)  for  the  sole  purpose  of 
circimiventing  the  Export  Administration 
Regulations; 

b.  Absolute  Weight  Calculation.  When 
calculating  the  percentage,  by  weight,  of 
components  in  a  chemical  mixture,  include 
all  components  of  the  mixture,  including 
those  that  act  as  solvents; 

c.  Example. 

11%  chemical  listed  in  paragraph  b.  of  Note 

2. 
39%  chemical  not  listed  in  Note  2 
50%  Solvent 
100%  Mixture 
11/100=11%  chemical  listed  in  paregraph  b. 

of  Note  2. 

In  this  example,  a  license  is  reqiured 
because  a  chemical  listed  in  paragraph 


b.  of  Note  2  constitiites  more  than  10 
percent  of  the  weight  of  the  mixture. 

3.  Compounds.  A  license  is  not 
required  under  this  entry  for  chemical 
compounds  created  with  any  chemicals 
identified  in  this  entry,  unless  those 
compounds  are  also  identified  in  this 
entry. 

Technical  Notes:  1.  For  purposes  of  this 
entry,  a  "mixture"  is  defined  as  a  solid, 
liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 

2.  The  scope  of  this  control  applicable  to 
Hydrogen  Fluoride  (Item  25  in  List  of  Items 
Controlled)  includes  its  liquid,  gaseous,  and 
aqueous  phases,  and  hydrates. 

License  Exceptions 

LVS.N/A. 
GBS;  N/A. 
C7V:N/A. 

List  of  Items  Controlled 

Unit:  Liters  or  kilograms,  as 
appropriate. 

Related  Controls:  lC350.a.20,  a.24, 
and  a.  31  are  CWC  Schedule  1  chemicals 
(see  §  742.18  of  the  EAR).  The  U.S. 
Government  must  provide  advance 
notification  and  annual  reports  to  the 
OPCW  of  all  exports  of  Schedule  1 
chemicals.  See  §§  742.18  and  745.1  of 
the  EAR  for  notification  and  aimual 
report  requirements.  See  also  ECCN 
1C355.  See  22  CFR  part  121,  Category 
XIV  and  §  121.7  for  additional  CWC 
Schedule  1  chemicals  controlled  by  the 
Department  of  State. 

Related  Definitions:  See  §  770.2(k)  of 
the  EAR  for  synonyms  for  the  chemicals 
listed  in  this  entry. 

Items: 
a.  Precursor  Chemicals,  as  follows: 
a.l.  (C.A.S.  #1341-49-7)  Ammonium 

hydrogen  fluoride; 
a.2.  (C.A.S.  #7784-34-1)  Arsenic 

trichloride; 
a.3.  (C.A.S.  #76-93-7)  Benzilic  add; 
a.4.  (C.A.S.  #107-07-3)  2- 

Chloroethanol; 
a.5.  (C.A.S.  #78-38-6)  Diethyl 

ethylphosphonate; 
a.6.  (C.A.S.  #15715-41-0)  Diethyl 

methylphosphonite; 
a.7.  (C.A.S.  #2404-03-7)  Diethyl-NJ*- 

dimethylphosphoroamidate; 
a.8.  (C.A.S.  #762-04-9)  Diethyl 

phosphite; 
a.9.  (C.A.S.  #100-37-8)  N,N- 

Diethylaminoethanol; 
a.lO.  (C.A.S.  #5842-07-9)  N,N- 

Diisopropyl-beta-aminoethane  thiol; 
a.ll.  (C.A.S.  #4261-68-1}  N.N- 
Diisopropyl-beta-aminoethyl 
chloride  hydrochloride; 
a.l2.  (C.A.S.  #96-80-0)  N,N- 

Diisopropyl-beta-aminoethanol; 
a.l3.  (C.A.S.  #96-79-7).  NJM- 
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Diisopropyl-beta-aminoethyl 

chloride; 
a.l4.  (C.A.S.  #108-18-9)  Di- 

isopropylamine: 
a.l5.  (C.A.S.  #6163-75-3)  Dimethyl 

ethylphosphonate; 
a.  16.  (C.A.S.  #756-79-6)  Dimethyl 

methylphosphonate; 
a.  17.  (C.A.S.  #868-85-9)  Dimethyl 

phosphite  (dimethyl  hydrogen 

phosphite); 
a.l8.  (C.A.S.  #124-40-3) 

Dimethylamine; 
a.l9.  (C.A.S.  #506-59-2) 

Dimethylamine  hydrochloride; 
a.20.  (C.A.S.  #57856-11-8)  O-Ethyl-2- 

diisopropylaminoethyl  methyl 

phosphonite  (QL); 
a.21.  (C.A.S.  #1498-40-4)  Ethyl 

phosphonous  dichloride  [EUiyl 

phosphinyl  dichloride); 
a.22.  (C.A.S.  #430-78-4)  Ethyl 

phosphonus  difluoride  [Ethyl 

phosphinyl  difluoride]; 
a.23.  (C.A.S.  #1066-50-8)  Ethyl 

phosphonyl  dichloride; 
a.24.  (C.A.S.  #753-98-0)  Ethyl 

phosphonyl  difluoride; 
a.25.  (C.A.S.  #7664-39-3)  Hydrogen 

fluoride; 
a.26.  (C.A.S.  #3554-74-3)  3-Hydroxyl- 

1-methylpiperidine; 
a.27.  (C.A.S.  #76-89-1)  Methyl 


benzilate; 
a.28.  (C.A.S.  #667-83-5)  Methyl 

phosphonous  dichloride  [Methyl 

phosphinyl  dicloride]; 
a.29.  (C.A.S.  #753-59-3)  Methyl 

phosphonous  difluoride  [Methyl 

phosphinyl  difluoride]; 
a.30.  (C.A.S.  #767-97-1)  Methyl 

phosphonyl  dichloride; 
a.31.  (C.A.S.  #676-99-3)  Methyl 

phosphonyl  difluoride; 
a.32  (C.A.S.  #10025-87-3) 

Phosphorus  oxychloride; 
a.33.  (C.A.S.  #10026-13-8) 

Phosphorus  pentachloride; 
a.34.  (C.A.S.  #1314-80-3)  Phosphorus 

pentasulfide; 
a.35.  (C.A.S.  #7719-12-2)  Phosphorus 

trichloride; 
a.36.  (C.A.S.  #75-97-8)  Pinacolone; 
a.37.  (C.A.S.  #464-07-3)  Plnacolyl 

alcohol; 
a.38.  (C.A.S.  #151-50-8)  Potassium 

cyanide; 
a.39.  (C.A.S.  #7789-23-3)  Potassium 

fluoride; 
a.40.  (C.A.S.  #7789-29-9)  Potassium 

bifluoride; 
a.41.  (C.A.S.  #1619-34-7)  3- 

Quinuclidinol; 
a.42.  (C.A.S.  #3731-38-2)  3- 

Quinuclidone; 
a.43.  (C.A.S.  #1333-83-1)  Sodium 


bifluoride; 
a.44.  (C.A.S.  #143-33-9)  Sodium 

cyanide; 
a.45.  (C.A.S.  #7681-4»-4)  Sodium 

fluoride; 
a.46.  (C.A.S.  #1313-82-2)  Sodium 

sulfide; 
a.47.  (C.A.S.  #10025-67-9)  Sulfur 

monochloride; 
a.48.  (C.A.S.  #10545-99-0)  Sulfur 

dichloride; 
a.49.  (C.A.S.  #111^8-8)  Thiodiglycol; 
a.50.  (C.A.S.  #7719-09-7)  Thionyl 

chloride; 
a.51.  (C.A.S.  #102-71-6) 

Triethanolamine; 
a.52.  (C.A.S.  #637-39-8) 

Triethanolamine  hydrochloride; 
a.53.  (C.A.S.  #122-52-1)  Triethyl 

phosphite;  and 
a.54.  (C.A.S.  #121-45-9)  Trimethyl 

phosphite. 

b.  Reserved. 

24-25.  In  Supplement  No.  1  to  part 
774  (the  Commerce  Control  List), 
Category  1  is  amended  by  revising 
ECCN  1C351  to  read  as  follows: 

1C351    Human  pathogens,  zoonoses,  and 
"toxins". 

License  Requirements 

Reason  for  Control:  CB.  CW,  AT. 


Control(s) 


Country  chart 


CB  applies  to  entire  entry CB  Column  1 

CW  applies  to  lC351.d.5  and  d.6.  See  §742.18  of  the  EAR  for  licensing  information  pertaining  to  chemicals  subject  to  restriction  pursuant  to 

the  CWC.  The  Commerce  Country  Chart  is  not  designed  to  detennlne  licensing  requirements  for  items  controlled  for  CW  reasons. 
AT  applies  to  entire  entry  AT  Column  1 


License  Exceptions 

LVS:  N/A. 
GBS;  N/A. 
CIV:  N/A. 

List  of  Items  Controlled 

Unit:  Liters  or  kilograms,  as 
appropriate. 

Related  Controls:  lC351.d.5.  and  d.6 
are  CWC  Schedule  1  chemiceds  (see 
§742.18  of  the  EAR). 
a.7.  Japanese  encephalitis  virus; 
a.8.  Jimin  virus; 

The  U.S.  Government  must  provide 
advance  notification  and  annual  reports 
to  the  OPCW  of  all  exports  of  Schedule 
1  chemicals.  See  §  743.2  of  the  EAR  for 
notification  procedures.  See  22  CFR  part 
121,  Category  XIV  and  §  121.7  for 
additional  CWC  Schedule  1  chemicals 
controlled  by  the  Department  of  State. 
All  vaccines  and  "inununotoxins"  are 
excluded  from  the  scope  of  this  entry. 
See  also  1C991. 

Related  Definitions:  (1)  For  the 
purposes  of  this  entry  "immimotoxin" 


is  defined  as  an  antibody-toxin 
conjugate  intended  to  destroy  specific 
target  cells  (e.g.,  ttunor  cells)  that  bear 
antigens  homologous  to  the  antibody. 
(2)  For  the  purposes  of  this  entity 
"subiuiit"  is  defined  as  a  portion  of  the 
"toxin". 

Items: 
a.  Viruses,  as  follows: 

a.l.  Chikungimya  virus; 

a.  2.  Congo-Crimean  haemorrhagic 
fever  virus; 

a.3.  Dengue  fever  virus; 

a.4.  Eastern  equine  encephalitis  virus; 

a.5.  Ebola  virus; 

a.e.  Hantaan  virus; 

a.9.  Lassa  fever  virus; 

a.lO.  Lymphocytic  choriomeningitis 
virus; 

a.ll.  Machupo  virus; 

a.l2.  Marburg  virus; 

a.l 3.  Monkey  pox  virus; 

a. 14.  Rift  Valley  fever  virus; 

a.l 5.  Tick-borne  encephalitis  virus 
(Russian  Spring-Siunmer 
encephalitis  virus); 

a.  16.  Variola  virus; 


a.  17.  Venezuelan  equine  encephalitis 

virus; 
a.  18.  Western  equine  encephalitis 

virus; 
a.  19.  White  pox;  or 
a.20.  Yellow  fever  virus. 

b.  Rickettsiae,  as  follows: 

b.l.  Bartonella  quintana  (Rochalimea 

quintana,  Rickettsia  quintana); 
b.2  Coxiella  burnetii; 
b.3.  Rickettsia  prowasecki;  or 
b.4.  Rickettsia  rickettsii. 

c.  Bacteria,  as  follows: 
c.l.  Bacillus  anthracis; 
C.2.  Brucella  abortus; 
C.3.  Brucella  melitensis; 
C.4.  Brucella  suis; 

c.5.  Burkholderia  mallei 

(Pseudomonas  mallei); 
c.6.  Burkholderia  pseudomallei 

(Pseudomonas  pseudomallei); 
C.7.  Chlamydia  psittaci; 
c.8.  Clostridiiun  botulinum; 
C.9.  Francisella  tularensis; 
c.lO.  Salmonella  typhi; 
c.ll.  Shigella  dysenteriae; 
c.12.  Vibrio  cholerae; 
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jursuant  to 


C.13.  Yersinia  pestis. 
d.  "Toxins",  as  follows:  and  subunits 
thereof: 

d.l.  Botulinum  toxins; 

d.2.  Clostridium  perfringens  toxins; 

d.3.  Conotoxin; 

d.4.  Microcystin  (cyanginosin); 

d.5.  Ricin; 

d.6.  Saxitoxin; 

d.7.  Shiga  toxin; 

d.8.  Staphylococcus  aureus  toxins; 

d.9.  Tetrodotoxin; 

d.10.  Verotoxin;  or 

d.ll.  Aflatoxins. 

26.  In  Supplemmt  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  1 
is  amended  by  adding  new  ECOM  1C355 
to  read  as  follows: 

1C365   Cliwrrical  Weepon«  Convtitten 
(CWC)  SdMdule  2  and  3  ehwnleait  and 
tamMM  of  chamteais,  not  controNad  by 
KCN 1C360  or  by  tha  Oapartmant  of  SMa 
under  ttiolTAR. 

License  Reqnirementa 

Reason  for  Control:  CW. 

Control(s) 

CW  applies  to  entire  entry.  A  license 
is  required  for  CW  reasons  only  to  CWC 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745), 
unless  an  End-Use  Certificate  is 
obtained  by  the  exporter  (see  §  742.18  of 
the  EAR).  See  §  745.2  of  the  EAR  for 
End-Use  Certificate  requirements,  and 
the  License  Requirements  Notes  of  this 
entry.  Also  note  the  export  clearance 
requirements  of  §  758.3  of  the  EAR.  The 
Commerce  Country  Chart  is  not 
designed  to  determine  licensing 
reqiiirements  for  items  controlled  for 
CW  reasons. 

License  Requirements  Notes 

1.  Chemicals  listed  in  this  entry  may 
be  shipped  NLR  (No  License  Required) 
when  destined  to  most  CWC  States 
Parties  (coimtries  listed  in  Supplement 
No.  2  to  part  745).  Also  see  License 
Requirement  Note  3. 

2.  Chemicals  listed  in  this  entry  may 
be  shipped  NLR  when  destined  to  most 
non-States  Parties  (destinations  not 
listed  in  Supplement  No.  2  to  part  745) 
if  supported  by  an  End-Use  Certificate 
described  by  §  745.2  of  the  EAR  and  if 
the  ECCN  is  indicated  on  the  Shipper's 
Export  Declaration  in  the  appropriate 
space  as  provided  in  §  758.3  of  the  EAR. 
Chemicals  listed  in  this  entry  require  a 
license  when  exported  to  non-States 
Parties  if  the  export  is  not  supported  by 
an  End-Use  Certificate  described  by 
§745.2  of  the  EAR. 

3.  Chemicals  listed  in  this  entry  may 
not  be  shipped  NLR  if  restrictions  of 
other  sections  of  the  EAR  apply  (e.g.,  see 
the  end-use  and  end-user  restrictions  of 


part  744  of  the  EAR  and  the  restrictions 
that  apply  to  embargoed  countries  in 
part  746  of  the  EAR). 

4.  Mixtures:  Mixtiu«s  controlled  by 
this  entry  that  contain  certain 
concentrations  of  precursor  and 
intermediate  chemicals  are  subject  to 
the  following  requirements: 

a.  Mixtures  are  controlled  under  this 
entry  when  containing  at  least  one  of 
the  chemicals  controlled  under  lC355.a 
when  the  chemical  constitutes  more 
than  10  percent  of  the  weight  of  the 
mixture. 

b.  Mixtures  are  controlled  under  this 
entry  when  containing  at  least  one  of 
the  chemicals  controlled  under  lC355.b 
when  the  chemical  constitutes  more 
than  25  percent  of  the  weight  of  the 
mixture. 

c.  Mixtures  containing  chemicals 
identified  ^  ^^  entry  are  not 
controlled  by  ECCN  1C355  when  the 
controlled  chemical  is  a  normal 
ingredirait  in  consumer  goods  packaged 
for  retail  sale  for  personal  use.  Such 
consiuner  goods  are  classified  as  EAR99. 

Note  to  mixtures:  Calculation  of 
concentrations. 

a.  Exclusion.  No  chemical  may  be  added  to 
the  mixture  (solution)  for  the  sole  purpose  of 
ciimunventing  the  Export  Administration 
Regulations; 

b.  Absolute  Weight  Calculation.  When 
calculating  the  percentage,  by  weight,  of 
components  in  a  chemical  mixture,  include 
all  components  of  the  mixtiue,  including 
those  that  act  as  solvents; 

c  Example. 
11%  chemical  listed  in  lC35S.a 
39%  chemical  not  listed  in  lC355.a 
50%  Solvent 
100%  Mixture 
11/100  =  11%  chemical  listed  in  lC355.a 

In  this  example,  the  mixture  is 
controlled  under  this  entry  because  a 
chemical  listed  in  lC355.a.  constitutes 
more  than  10  percent  of  the  weight  of 
the  mixture. 

5.  Compounds.  Compounds  created 
with  any  chemicals  identified  in  this 
ECCN  1C355  may  be  shipped  NLR, 
unless  those  compoirnds  are  also 
identified  in  this  entry. 

Technical  Notes:  For  purposes  of  this 
entry,  a  "mixture"  is  defined  as  a  solid, 
liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 

License  Exceptions 

LVS:N/A. 
GBS.N/A. 
OV.N/A. 

List  of  Items  Controlled 

Unit:  Liters  or  kilograms,  as 
appropriate. 

Related  Controls:  See  also  ECCNs 
1C350  and  1C351.  See  §§  742.18  and 


745.2  of  the  EAR  for  End-Use 
Certification  requirements.  See  22  CFR 
part  121,  Category  XIV  and  §  121.7  for 
chloropicrin 

(trichloronitromethaneK7&-0&-2) 
(Schedule  3).  Mixtures  containing 
chloropicrin  (trichloronitromethane) 
that  have  been  transferred  to  the 
Department  of  Commerce  fitim  the 
Department  of  State  through  a 
commodity  )urisdiction  detennination 
are  controlled  imder  this  entry  tmless 
exempt  by  paragraph  4.b.  of  Licensing 
Requiremrats  Notes. 
Related  Definitions:  N/A. 
Items: 

a.  CWC  Schedule  2  chemicals: 
a.l.  Toxic  chemicals: 
a.l.a.  PFIB:  1.1.3,3,3-PentafluOTO-2- 
(trifluoromethyl)-l-propene  (382- 
21-8);] 
a.l.b.  [Reserved] 
a.2.  Preairsors: 
a.2.a.  FAMILY:  Chemicals  except  for 
those  listed  in  Schedule  1, 
containing  a  phosphorus  atom  to 
whidi  is  bonded  one  methyl,  ethyl, 
or  propyl  (normal  or  iso)  group  with 
no  additional  carbon  atoms  in  the 
structure; 

Note:  lC355.a.2.a  does  not  control  Fonoibs: 
0-Ethyl  S-phenyl 

ethylphosphonothiolothionate  (944-22-9). 
a.2.b.  FAMILY:  N  JJ-Dialkyl  (Me.  Et. 

n-Pr  or  i-Pr)  phosphoramidic 

dihalides; 
a.2.c.  FAMILY:  Dialkyl  (Me,  Et.  n-Pr 

or  i-Pr)  N  JM-dialkyl  (Me,  Et,  n-Pr.  or 

i-Pr)-phosphoramidates; 
a.2.d.  FAMILY:  NJ4-Dialkyl  (Me,  Et, 

n-Pr  or  i-Pr)  aminoethyI-2-clorides 

and  corresponding  protonated  salts; 
a.2.e.  FAMILY:  N,N-Dialkyl  (Me.  Et, 

n-Pr  or  i-Pr)  aminoethane-2-ols  and 

corresponding  protonated  salts; 

Note:  lC355.a.2.e.  does  not  control  N,N- 
Dimethylaminoethanol  and  corresponding 
protonated  salts  (108-01-0)  or  NJ4- 
Oiethylaminoethanol  and  corresponding 
protonated  salts  (100-37-8). 

a.2.f.  FAMILY:  N,N-Dialkyl  (Me,  Et.  n- 
Pr  or  i-Pr)  aminoethane-2-thiols  and 
corresponding  protonated  salts; 

b.  CWC  Schedule  3  chemicals: 
b.l.  Toxic  chemicals: 

b.l.a.  Phosgene:  Carbonyl  dichloride 
(75-14-5): 

b.l.b.  Cyanogen  chloride  (506-77-4); 

b.l.c.  Hydrogen  cyanide  (74-90-8). 
b.2.  Precursors: 

b.2.a.  Ethyldiethanolamine  (139-87- 
7); 

b.2.b.  Methyldiethanolamine  (105- 
59-9). 
b.3.  Mixtiues  containing  chloropicrin 
(trichloronitromethane)(76-06-2) 
transferred  fit>m  the  Department  of 
State  (see  Related  Controls). 
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27.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  1, 
is  amended  by  revising  the  heading  of 
ECCN  lEOOl  to  read  as  follows: 


1E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of  items 
controlled  by  lAOOI.b.,  lAOOI.c,  1A002, 
1 A003, 1 A005, 1A102,  IB  or  1C  (except 
1C355, 1C980, 1C981, 1C982, 1C983, 1C984, 
1C988, 1C991, 1C992, 1C993, 1C994  and 
1C995). 
***** 

28.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  1 


is  amended  by  adding  new  ECCN  1E355 
to  read  as  follows: 

1 E355    Technology  for  ttie  production  of 
Chemical  Weapons  Convention  (CWC) 
Schedule  2  and  3  chemicals,  as  follows  (see 
List  of  Items  Controlled): 

License  Requirements 

Reason  for  Control:  CW,  AT. 


Control(s) 


Country  chart 


SW  applies  to  entire  entry.  A  license  is  required  for  CW  reasons  to  CWC  non-States  Parties  (destinations  not  listed  in  Supplement  No.  2  to  part 
745).  except  for  Israel  and  Taiwan.  See  §472.18  of  the  EAR.  The  Commerce  Country  Chart  is  not  designed  to  determine  licensing  require- 
ments for  items  controlled  for  SW  reasons. 

AT  applies  to  the  entire  entry AT  Column  1 


License  Exceptions 

TSR-.nih. 
C7V.N/A. 

List  of  Items  Controlled 

Unit.Wh. 

Related  Controls:  N/A. 

Related  Definitions:  N/A. 

Items: 


a.  Technology  for  the  production  of 
the  following  CWC  Schedule  2  toxic 
chemicals: 

a.l.  PFIB:  l,1.3.3,3-Pentafluoro-2- 
(trifluoromethyl)-l-propene  (382- 
21-8); 

a.2.  [Reserved] 

b.  Technology  for  the  production  of 
the  following  CWC  Schedule  3  toxic 
chemicals  CWC: 


b.l.  Phosgene:  Carbonyl  dichloride  (75- 

44-5): 
b.2.  Cyanogen  chloride  (506-77-4); 
b.3.  Hydrogen  cyanide  (74-90-8). 

Dated:  May  11, 1999. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  99-12281  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  76 

State-Administered  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  governing  State-administered 
programs.  These  proposed  regulations 
are  necessary  to  implement  a  recent 
statutory  change  that  affects  all 
elementary  and  secondary  education 
programs  administered  by  the  United 
States  Department  of  Education 
(Department)  under  which  the  Secretary 
allocates  funds  to  States  on  a  formula 
basis.  The  proposed  regulations  would 
ensure  that  charter  schools  opening  for 
the  first  time  or  significantly  expanding 
their  enrollment  receive  the  funds  for 
which  they  are  eligible  under  these 
programs. 

DATES:  We  must  receive  yotu  comments 
on  or  before  July  19, 1999. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Leslie 
Hankerson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3C120,  Washington,  DC  20202- 
6140.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  comments@ed.gov. 
You  must  include  the  term  "Charter 
Schools"  in  the  subject  line  of  your 
electronic  message. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  a' so  send  a  copy  of  diese 
comments  to  the  Department 
representative  named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Hankerson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3C120,  Washington,  DC  20202- 
6140.  Telephone:  (202)  205-8524.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 


The  Secretary  is  particularly  interested 
in  public  comments  on  whether  the 
Department  should  regulate  on  what 
constitutes  an  expansion  of  enrollment, 
or  allow  States  the  flexibility  to  define 
the  term  within  the  context  of  the  State 
procedures  established  under  these 
proposed  regulations.  The  Secretary  is 
also  particularly  interested  in  public 
comments  on  the  practical 
administrative  issues  that  States  and 
local  educational  agencies  (LEAs)  will 
need  to  address  when  allocating  funds 
to  charter  schools  under  these  proposed 
regulations.  One  issue  that  arises  under 
programs  that  provide  for  formula 
allocations  by  State  educational 
agencies  (SEAs)  to  LEAs,  such  as  Part  B 
of  the  Individuals  with  Disabilities 
Education  Act  (IDEA),  for  example,  is 
whether  additional  guidance  is  needed 
on  the  range  of  permissible  options 
available  to  SEAs  in  meeting  their 
obligations  under  these  proposed 
regulations.  To  ensiu«  that  your 
comments  are  fully  considered  in 
developing  the  final  regulations,  we 
urge  you  to  identify  clearly  the  specific 
section  or  sections  of  the  proposed 
regulations  that  each  of  your  comments 
addresses  and  to  arrange  your  comments 
in  the  same  order  as  the  proposed 
regulations. 

Under  the  Department's  Principles  for 
Regulating,  we  regulate  only  if 
absolutely  necessary,  and  then  only  in 
the  least  biudensome  manner  necessary. 
These  proposed  regulations  contain 
some  provisions  that  either  repeat 
statutory  requirements,  give  the 
Department's  interpretations  of  the 
statute,  or  describe  permissible,  rather 
than  required,  ways  of  implementing 
the  statute.  The  Secretary  particularly 
requests  public  comment  on  whether 
any  or  all  of  these  provisions  should  be 
removed  fi-om  the  regulations  and 
issued  instead  in  the  form  of  guidance. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportimities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
room  3C120,  Federal  Office  Building  6, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 


Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Background 

Congress  enacted  the  Charter  School 
Expansion  Act  of  1998  (Act)  on  October 
22, 1998.  Among  other  things,  the  Act 
amended  title  X,  part  C  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  and  reauthorized  the 
Public  Charter  Schools  Program  (PCSP) 
through  fiscal  year  2003.  The  Act  also 
added  a  requirement  under  section 
10306  of  the  ESEA  that  applies  to  all 
Department  programs  under  which  the 
Secretary  allocates  funds  to  States  on  a 
formula  basis.  Section  10306  requires 
the  Secretary  and  States  to  take 
measures  to  ensure  that  eligible  charter 
schools  receive  their  commensurate 
share  of  funds  under  the  covered 
programs  in  their  first  year  of  operation 
and  in  succeeding  years  when  they 
expand  their  enrollment  (20  U.S.C. 
8065a). 

These  proposed  regulations  are 
necessary  to  ensiue  that  States 
understand  their  responsibilities  under 
section  10306  of  the  ESEA  and  take 
appropriate  steps  to  fulfill  those 
responsibilities.  The  Secretary 
encourages  States  to  use  these  proposed 
regulations  as  a  guide  in  meeting  the 
requirements  of  section  10306  of  the 
ESEA  pending  issuance  of  final 
regulations. 

Summary  of  Proposed  Provisions 

The  proposed  provisions  would 
amend  Part  76  of  EDGAR  by 
redesignating  subpart  H  as  subpart  I, 
and  adding  a  new  subpart  H.  For 
covered  programs  in  which  States  and 
LEAs  allocate  funds  by  formula,  this 
subpart  would  require  States  and  LEAs 
to  implement  procediues  that  ensiue 
that  each  charter  school  opening  for  the 
first  time  or  significantly  expanding  its 
enrollment  on  or  before  November  1  of 
an  academic  year  receives  the  full 
amount  of  funds  for  which  it  is  eligible 
within  five  months  of  the  date  the 
charter  school  opens  or  significantly 
expands  its  enrollment.  For  each  charter 
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school  opening  or  significantly 
expanding  its  enrollment  after 
November  1  but  before  February  1  of  an 
academic  year,  this  subpart  would 
reqiiire  States  and  LEAs  to  implement 
procediues  that  ensure  that  the  charter 
school  receives  at  least  a  pro  rata 
portion  of  the  funds  for  which  the 
charter  school  is  eligible  within  five 
months  of  the  date  Uie  charter  school 
opens  or  significantly  expands  its 
enrollment  For  each  charter  school 
opening  or  significantly  expanding  its 
enrollment  on  or  after  February  1,  this 
subpart  would  permit,  but  not  require. 
States  and  LEAs  to  implement 
procedures  to  provide  the  charter  school 
with  a  pro  mta  portion  of  the  funds  for 
which  the  chuter  school  is  eligible 
imder  a  covered  program.  For  covered 
programs  in  which  States  and  LEAs 
award  funds  through  a  competitive 
process,  this  subpart  would  require 
States  and  LEAs  to  implement 
procedures  that  ensure  that  each  eligible 
charter  school  scheduled  to  open  during 
the  academic  year  has  a  full  and  fair 
opportunity  to  compete  to  participate  in 
the  program. 

In  determining  a  charter  school's 
eligibility  to  receive  funds  under  a ' 
covered  program  diuing  an  academic 
year  in  which  the  charter  school  opens 
for  the  first  time  or  significantly 
expands  its  enrollment.  States  and  LEAs 
could  not,  under  this  subpart,  rely  on 
enrollment  or  eligibility  data  from  a 
prior  year,  even  if  allocations  to  other 
LEAs  or  public  schools  are  based  on  a 
prior  year's  data.  These  proposed 
regulations  are  based  on  statutory 
provisions  that  require  eligibility  to  be 
determined  based  on  current  enrollment 
data  of  newly  opened  or  expanded 
charter  schools.  This  subpart  would  not 
apply  to  SEAs  or  LEAs  that  do  not 
allocate  funds  or  hold  competitions 
among  eligible  applicants  under  an 
appUcable  covoed  program.  Nor  would 
this  subpart  have  any  effect  on  a  charter 
school's  eligibility  to  receive  funds 
imder  a  covered  program  during  years 
in  which  the  charter  school  is  neither 
opening  for  the  first  time  nor 
significantly  expanding  its  enrollment. 
In  those  years,  SEAs  and  LEAs  should 
provide  funds  to  charter  schools 
meeting  the  statutory  requirements  for 
eligibility  under  the  applicable  program 
on  the  same  basis  as  they  provide  funds 
to  other  LEAs  and  public  schools.  This 
subpart  would  override  other  Federal 
regulations  to  the  extent  that  they  are 
inconsistent  with  the  provisions  of  this 
subpart. 

General 

Sections  76.785  through  76.787 
describe  the  purpose  of,  define  several 


key  terms,  and  identify  the  entities  that 
would  be  governed  by  this  subpart.  This 
subpart  would  apply  to  all  SEAs  and 
LEAs  that  fund  charter  schools  imder  a 
covered  program,  even  if  the  State  does 
not  participate  in  the  PCSP.  Any  State 
agency  that  is  not  an  SEA  but 
administers  a  covered  program  would 
also  be  required  to  comply  with  the 
provisions  of  this  subpart  that  apply  to 
SEAs.  Examples  of  these  State  agencies 
include,  but  are  not  limited  to.  State 
vocational  education  agencies 
(Vocational  Education  Basic  Grants  and 
Tech-Prep  Education),  State  agencies  for 
higher  education  (Eisenhower 
Professional  Development  Grants),  and 
the  State  agency  that  administers  ihe 
Governor's  Programs  under  the 
Department's  Safe  and  Drug-Free 
Schools  Program.  Charter  schools  that 
are  scheduled  to  open  for  the  first  time 
or  significantly  expand  their  enrollment 
during  a  given  academic  year,  and  wish 
to  participate  in  a  covered  program  in 
accordance  with  this  subput,  would 
have  to  meet  certain  requirements. 

The  Secretary  considers  an  expansion 
in  enrollment  to  be  significant  when  a 
charter  school  experiences  a  substantial 
increase  in  the  niunber  of  eligible 
students  under  a  covered  program  due 
to  a  significant  event  that  is  ludikely  to 
occur  on  a  regular  basis,  such  as  the 
addition  of  one  or  more  grades  or 
educational  programs  at  the  chartw 
school. 

Section  76.787  defines  several  key 
terms  that  are  used  in  this  subpart. 
Charter  school  has  the  same  meaning  as 
provided  in  the  authorizing  statute  for 
the  PCSP.  title  X,  part  C  of  the  ESEA. 
A  charter  school  that  meets  this 
definition  and  meets  the  eligibility 
requirements  of  the  applicable  covered 
program  coxdd  receive  funds  imder  the 
program  in  accordance  with  the 
requirements  of  this  subpart,  regardless 
of  whether  the  charter  school  receives 
funds  under  the  PCSP.  In  order  for  a 
charter  school  to  meet  the  ESEA 
definition,  the  charter  school,  among        ' 
other  things,  would  have  to  be  located 
in  a  State  with  a  law  sftecifically 
authorizing  the  establishment  of  charter 
schools.  This  subpart  defines  charter 
school  LEA  as  a  charter  school  that  is 
treated  as  an  LEA  for  purposes  of  the 
applicable  covered  program.  Under  this 
definition,  a  charter  school  could  be 
treated  as  an  LEA  for  piuposes  of  some 
covered  programs  but  not  others. 

This  subpart  defines  a  covered 
program  as  any  elementary  or  secondary 
education  program  administered  by  the 
Department  in  which  the  Secretary 
allocates  funds  to  States  on  a  formula 
basis.  This  definition  includes  the 
Department's  major  formula  grant 


programs  under  which  States  sub- 
allocate  funds  to  LEAs  by  formula,  such 
as  Title  I,  Part  A  (Basic  Grants  to  LEAs) 
of  the  ESEA;  Part  B  (Grants  to  States  and 
Preschool  Grants)  of  IDEA;  and  Titles  I 
and  n  (Basic  Grants  and  Tech-Prep, 
respectively)  of  the  Carl  D.  Perkins 
Vocational  and  Technical  Education  Act 
of  1998.  The  covered  programs  also 
include  programs  such  as  Safe  and 
Drug-Free  Schools,  Even  Start  Family 
Literacy,  Goals  2000,  and  Adult 
Education  and  Family  Literacy,  under 
which  the  Secretary  allocates  funds  to 
States  by  formula  but  States  award  some 
or  all  subgrants  to  LEAs  and  other 
eligible  applicants  through  a 
competition.  The  term  covered  program 
does  not  include  formula  grant 
programs,  such  as  Impact  Aid  or  Indian 
Education,  under  which  the  Secretary 
allocates  funds  directly  to  LEAs. 

Local  educational  agency  would  have 
the  same  meaning  in  this  subpart  as  it 
has  in  the  authorizing  statute  for  the 
applicable  covered  program.  For 
covered  programs  authorized  under  the 
ESEA,  for  example,  the  Title  XIV 
definition  of  LEA  would  apply;  for 
covered  programs  authorized  under  Part 
B  of  n^A,  LEA  would  have  the  same 
meaning  as  provided  in  section  602  of 
IDEA  and  34  CFR  300.18.  Because  both 
the  ESEA  and  IDEA  definitions  of  LEA 
rely  heavily  on  State  law,  the  Secretary 
generally  defers  to  States  in  determining 
whether  a  charter  school  is  an  LEA  for 
purposes  of  a  covered  program.  The 
State  determination  must  be  consistent 
with  Federal  and  State  law,  however, 
and  may  not  violate  any  established 
State  policies  or  practices.  The  Secretary 
urges  States  to  develop  clear  policies  for 
determining  whether  charter  schools  in 
the  State  are  LEAs  or  public  schools 
within  an  LEA  for  purposes  of  a  covered 
program. 

Responsibilities  for  Notice  and 
Information 

Sections  76.788  and  76.789  describe 
the  responsibilities  of  the  entities  that 
would  be  governed  by  this  subpart  to 
provide  notice  and  information.  A 
charter  school  that  is  scheduled  to  open 
for  the  first  time  or  significantly  expand 
its  enrollment  during  the  academic  year 
and  wishes  to  receive  funds  under  a 
covered  program  in  accordance  with 
this  subpart  would  be  required  to 
provide  its  SEA  (or  other  responsible 
State  agency)  or  LEA,  as  appropriate, 
with  at  least  120  days'  written  notice  of 
the  date  the  charter  school  is  scheduled 
to  open  or  significantly  expand  its 
enrollment.  An  eligible  charter  school 
that  fails  to  comply  with  this  notice 
requirement  still  would  receive  its 
allocation  under  the  applicable  covered 
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program,  but  the  responsible  SEA  or 
LEA  would  not  necessarily  be  bound  by 
the  time  periods  specified  in  §  76.793. 
Unless  the  SEA  or  LEA  receives  actual 
notice  of  the  date  the  charter  school  is 
scheduled  to  open  or  significantly 
expand  its  enrollment  from  another 
source  {.e.g..  an  authorized  chartering 
agency)  at  least  120  days  before  that 
date,  the  SEA  or  LEA  would  be  required 
only  to  make  allocations  to  the  eligible 
charter  school  within  a  reasonable 
period  of  time  after  the  charter  school 
opens  or  significantly  expands  its 
enrollment. 

In  order  to  receive  funds  under  a 
covered  program,  a  charter  school  must 
establish  its  compliance  with  all 
applicable  program  requirements  on  the 
same  basis  as  other  LEAs.  Upon  request, 
a  charter  school  must  also  provide  its 
SEA  or  LEA  with  any  data  or 
information  that  is  readily  available  to 
the  charter  school  and  that  the  SEA  or 
LEA  believes  will  assist  it  in  estimating 
the  amount  of  funds  the  charter  school 
may  be  eligible  to  receive  under  a 
covered  program  when  the  charter 
school  actually  opens  or  significantly 
expands  its  enrollment.  An  SEA  or  LEA 
m^t  request,  for  example,  pre- 
registration  lists  or  enrollment  data  from 
the  prior  academic  year.  While  an  SEA 
or  LEA  could  not  require  a  charter 
school  to  create  any  new  data  or 
information  prior  to  opening  or 
significantly  expanding  its  enrollment, 
once  the  charter  school  has  opened  or 
significantly  expanded  its  enrollment,  it 
would  be  required  to  provide  the  SEA 
or  LEA  with  actual  enrollment  and 
eligibility  data  at  a  time  reasonably 
required  by  the  SEA  or  LEA.  If  a  charter 
school  ^Is  to  provide  any  required 
enrollment  or  eligibility  data  to  its  SEA 
or  LEA,  the  SEA  or  LEA  could  withhold 
funds  from  the  charter  school  until  the 
charter  school  provides  the  data. 

While  enrollment  or  eligibility  data 
from  a  prior  year  may  be  used  to 
estimate  a  charter  school's  projected 
enrollment  on  or  after  the  date  the 
charter  school  opens  or  significantly 
expands  its  enrollment,  in  accordance 
with  §§  76.791(a)  and  76.796(b),  an  SEA 
or  LEA  could  not  use  a  prior  year's  data 
to  determine  the  charter  school's 
eligibility  to  participate  in  a  covered 
program  or  to  make  any  required 
adjustments  to  allocations  imder  a 
covn^  program.  This  subpart  would 
not  preclude  an  SEA  or  LEA,  however, 
from  relying  on  data  from  a  prior  year 
to  determine  the  amount  of  funds  a 
charter  school  that  is  not  opening  for  the 
first  time  or  significantly  expanding  its 
enrollment  is  eligible  to  receive  under  a 
covered  program. 


Once  an  SEA  or  LEA  has  received 
notice  of  the  date  a  charter  school  is 
scheduled  to  open  or  significantly 
expand  its  enrollment,  §  76.789  of  this 
subpart  would  require  the  SEA  or  LEA 
to  provide  the  charter  school  with 
timely  and  meaningful  information 
about  each  covered  program  in  which 
the  charier  school  may  be  eligible  to 
apply  to  participate.  The  SEA  or  LEA 
would  be  required  to  provide  this 
information  to  the  charter  school, 
regardless  of  whether  the  charter  school 
complies  with  the  notice  requirement  in 
§  76.788(a),  if  the  SEA  or  LEA  receives 
actual  notice  of  the  date  the  charter 
school  is  scheduled  to  open  or 
significantly  expand  its  enrollment 
through  some  other  means  or  source.  In 
cases  where  the  responsible  SEA  or  LEA 
also  serves  as  the  authorized  chartering 
agency,  for  example,  the  SEA  or  LEA  is 
likely  to  have  actual  notice  of  the  date 
the  charter  school  is  scheduled  to  open 
or  significantly  expand  its  enrollment, 
even  if  the  charter  school  does  not 
provide  official  notice  in  accordance 
with  §  76.788(a). 

Under  this  subpart,  an  SEA  or  LEA 
would  be  considered  to  have  provided 
timely  information  to  a  charter  school  if 
the  charter  school  receives  the 
information  well  enough  in  advance  to 
be  able  to  take  the  necessary  steps  to 
apply  to  participate  in  the  program,  but 
not  so  far  in  advance  that  the 
information  is  of  little  or  no  use  to  the 
charter  school.  An  SEA  or  LEA  would 
be  considered  to  have  provided 
meaningful  information  to  a  charter 
school  if  the  information  is  complete 
and  in  a  format  that  is  clear  and 
understandable. 

Allocation  of  Funds 

Section  76.790  describes  the 
circiunstances  imder  which  SEAs  and 
LEAs  would  have  to  comply  with  this 
subpart.  In  order  for  a  charter  school  to 
receive  funds  from  an  SEA  or  LEA  in 
♦  accordance  with  this  subpart,  the 
charter  scJhool  would  have  to  (1)  open 
for  the  first  time  or  significantly  expand 
its  enrollment  during  the  academic  year; 
(2)  meet  the  eligibility  requirements  of 
the  applicable  covered  program;  and  (3) 
comply  with  §  76.788(a)  (notice).  In 
order  to  ensure  that  charter  schools 
receive  the  funds  for  which  they  are 
eligible  in  accordance  with  this  subpart, 
paragraph  (b)  of  §  76.790  would  permit 
SEAs  and  LEAs  to  reserve  funds  or 
make  initial  allocations  to  eligible 
charter  schools  based  on  estimates  of 
the  projected  enrollment  at  the  charter 
school  on  or  after  the  date  the  charter 
school  opens  or  significantly  expands 
its  enrollment. 


Under  §  76.791,  the  determination  of 
whether  a  charter  school  is  eligible  to 
receive  funds  under  a  covered  program 
must  be  based  on  actual  enrollment  or 
other  eligibility  data  for  the  charter 
school  on  or  after  the  date  the  charter 
school  first  opens  or  significantly 
expands  its  enrollment.  For  the  year  a 
charter  school  is  opening  or 
significantly  expanding  its  enrollment, 
an  SEA  or  LEA  would  be  precluded 
from  determining  the  charter  school's 
eligibility  to  participate  in  a  covered 
program  on  the  basis  of  enrollment  or 
eligibility  data  from  a  prior  year,  even 
if  eligibility  determinations  for  other 
LEAs  and  public  schools  under  the 
program  normally  are  based  on  data 
fit)m  a  prior  year.  Thus,  an  SEA  or  LEA 
could  not  deny  funding  to  an  otherwise 
eligible  charter  school  merely  because 
the  amount  of  funds  LEAs  or  public 
schools  are  eligible  to  receive  imder  the 
program  is  based  on  data  from  a  prior 
year.  Nor  could  an  SEA  or  LEA  deny 
funding  to  an  otherwise  eligible  charter 
school  merely  because  the  charter 
school  is  not  open  or  has  not 
significantly  expanded  its  enrollment  as 
of  the  date  the  SEA  or  LEA  makes 
aUocations  to  other  LEAs  or  public 
schools  imder  the  applicable  covered 
program. 

Section  76.792  woidd  require  SEAs 
and  LEAs  to  implement  procedures  to 
ensure  that  eligible  charter  schools 
receive  their  commensurate  share  of 
funds  under  a  covered  program.  Eligible 
charter  schools  that  first  open  or 
significantly  expand  their  enrollment  on 
or  before  November  1  of  an  academic 
year  would  receive  their  full  allocations 
under  a  covered  program,  and  eligible 
charter  schools  that  first  open  or 
significantly  expand  their  enrollment 
between  November  1  and  February  1 
would  receive  a  pro  rata  share  of  funds. 
The  pro  rata  amount  would  be  based  on 
the  number  of  months  during  the 
academic  year  that  the  charter  school 
will  participate  in  the  applicable 
program  compared  to  the  total  number 
of  months  in  the  academic  year. 
Although  eligible  charter  schools  that 
open  on  or  after  February  1  would  not 
necessarily  receive  any  funds  under  a 
covered  program,  this  subpart  would 
give  States  discretion  to  implement 
procedures  to  provide  eligible  charter 
schools  in  this  category  with  a  pro  rata 
portion  of  funds. 

The  Secretary  recognizes  the  potential 
administrative  burden  that  the  new 
statutory  requirement  may  place  on 
States  and  localities  and,  accordingly, 
intends  to  allow  SEAs  and  LEAs 
maximum  flexibility  to  develop 
procedures  under  this  subpart  that  will 
enable  them  to  comply  with  section 
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10306  of  the  ESEA  in  a  manner  that 
minimizes  any  disruption  in  State  and 
local  administration  of  covered 
programs.  Examples  of  procedures  SEAs 
and  LEAs  could  implement  include 
reserving  an  appropriate  amount  of 
funds  from  their  total  allocation  imder 
a  covered  program;  reserving  an 
appropriate  amount  of  funds  from  the 
allocation  to  a  particular  LEA  or  public 
school  based  on  the  number  of  students 
from  that  LEA  or  public  school  who  are 
expected  to  attend  the  charter  school; 
and  using,  for  charter  school  allocations, 
any  carryover,  reallocation,  State  or 
local  administration,  or  other 
discretionary  funds  that  may  be 
available  at  the  State  and  local  levels. 

Section  76.793  specifies  the  time 
periods  within  which  SEAs  and  LEAs 
would  be  required  to  make  allocations 
to  eligible  charter  schools  under  this 
subpart  SEAs  and  LEAs  with  at  least 
120  days'  notice  of  the  date  an  eligible 
charter  school  is  scheduled  to  open  or 
significantly  expand  its  enrollment 
would  be  required  to  make  allocations 
to  a  charter  school  that  first  opens  or 
significantly  expands  its  enrollment  on 
or  before  November  1  of  an  academic 
year  within  five  months.  SEAs  and 
LEAs  would  also  be  required  to  make 
allocations  to  eligible  charter  schools 
that  first  open  or  significantly  expand 
their  enrollment  between  November  1 
and  February  1  of  ui  academic  year 
within  five  months.  In  accordance  v/ith 
§  76.788(a)(2),  SEAs  and  LEAs  would 
not  be  required  to  meet  these  deadlines 
if  they  do  not  receive  actual  notice  of 
the  date  an  eligible  charter  school  is 
opening  or  significantly  expanding  its 
enrollment  at  least  120  days  before  the 
opening  or  expansion. 

Section  76.794  adchesses  the 
applicability  of  this  subpart  to  covered 
programs  in  which  SEAs  and  LEAs 
award  funds  on  a  competitive  basis. 
Because  the  xUtimate  decision  on 
whether  to  fund  an  eligible  applicant 
under  a  discretionary  covered  program 
lies  within  the  discretion  of  the  SEA  or 
LEA,  a  charter  school  could  be  eligible 
to  participate  in  a  discretionary  covered 
program  and  still  not  receive  funding 
under  the  program.  Accordingly, 
§  76.794(a)  applies  to  competitive 
discretionary  programs  and  would 
reqiiire  SEAs  and  LEAs  to  provide 
charter  schools  that  are  scheduled  to 
open  for  the  first  time  or  significantly 
expand  their  enrollment  on  or  before  the 
closing  date  of  any  ccHnpetition  with  a 
full  and  fair  opportunity  to  apply  to 
participate  in  the  program. 

An  SEA  or  LEA  generally  provides  a 
charter  school  with  a  full  and  fair 
opportunity  to  participate  in  a 
discretionary  covered  program  if  it 


provides  the  charter  school  with  timely 
and  meaningful  information  about  the 
program,  including  notice  of  the  dates  of 
any  upcoming  competitions.  When 
awarding  funds  under  competitive 
discretionary  programs,  an  SEA  would 
not  be  required  to  provide  a  full  and  fair 
opportunity  to  apply  to  participate  to 
any  charter  school  LEA  that  is 
scheduled  to  open  after  the  closing  date 
of  a  subgrant  competition.  Nor  would 
the  SEA  be  required  to  delay  a  subgrant 
competition  in  order  to  allow  a  charter 
school  LEA  that  has  not  yet  opened  to 
compete  for  funds  imder  a  covered 
program.  Paragraph  (b)  of  §  76.794 
would  specify  that  SEAs  and  L£As 
would  not  be  required  to  comply  with 
the  requirements  of  this  subpart  when 
distributing  funds  under  discretionary 
covered  programs  in  which  the  SEA  or 
LEA  does  not  hold  a  competition.  When 
distributing  funds  under 
noncompetitive  discretionary  programs, 
however,  SEAs  and  LEAs  are 
encouraged  to  consider  charter  schools 
on  an  equitable  basis  with  other  LEAs 
and  public  schools. 

AdiuBtmentB 

Under  §  76.796,  an  SEA  or  LEA  that 
allocates  more  or  fewer  funds  to  a 
charter  school  than  the  amount  for 
which  the  charter  sdiool  is  eligible  to 
receive  under  a  covered  program  woidd 
be  required  to  make  appropriate 
adjustments.  While  SEAs  and  LEAs 
would  have  the  flexibility  to  make  the 
adjustments  during  the  same  year  if  they 
choose,  they  would  not  be  required  to 
make  any  adjustments  imtil  the 
succeeding  year  when  they  make 
allocations  imder  the  applicable  covered 
program. 

Any  reqiiired  adjustments  to 
allocations  for  a  given  academic  year 
must  be  based  on  actual  enrollment  or 
eligibility  data  for  the  charter  school  on 
or  after  the  date  the  charter  school 
opens  or  significantly  expands  its 
enrollment.  The  adjustments  may  not  be 
based  on  enrollment  or  eligibility  data 
frtim  a  prior  year,  even  if  allocations  to 
other  LEAs  and  public  schools  under 
the  applicable  covered  program  are 
based  on  a  prior  year's  data. 

Applicability  ofThis  Subpart  to  LEAs 

Section  76.799  clarifies  that  this 
subpart  would  apply  to  LEAs  that  are 
responsible  for  funding  charter  schools 
under  covered  programs  on  the  same 
basis  as  the  subpart  would  apply  to 
SEAs.  In  accordance  with  existing 
Federal  regidations  applicable  to  the 
covered  programs,  the  State  wouJd  be 
directly  responsible  for  ensuring  that 
LEAs  meet  the  requirements  of  section 


10306  of  the  ESEA  as  well  as  this 
subpart. 

Qarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandimi  of  June  1, 
1998  on  "Plain  Language  in  Government 
Writing"  require  each  agency  to  write 
regulations  that  are  easy  to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the  proposed 
regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of  sections, 
use  of  headings,  paragraphing,  etc.)  aid  or 
reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them  into 
more  (but  shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "and  a  numbered 
heading;  for  example,  §  76.785  What  is  the 
purpose  of  this  subpartTl 

•  Could  the  description  of  the  proposed 
regulations  in  the  SUPPLaMENTARY 
MPOmU'nON  section  of  this  preamble  be  more 
helpful  in  making  the  proposed  regulations 
easier  to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to  understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  affected  would  be 
small  LEAs  and  charter  schools.  The 
requirements  in  these  proposed 
regulations  would  benefit  charter 
schools  by  ensiuing  that  they  receive 
the  Fedeial-to-State  formula  funds  for 
which  they  are  eligible  within  their  first 
year  of  operation  and  in  subsequent 
years  when  they  significantiy  expand 
their  enrollment.  The  flexibility  in  these 
proposed  regtilations  would  benefit 
charter  schools  by  improving  customer 
service,  and  States  by  easing  the 
increased  administrative  biuden  that  is 
anticipated  as  a  residt  of  the  statutory 
requirement. 

Paperwork  Reduction  Act  of  1995 

Sections  76.788,  7*6.789,  76.792,  and 
76.794  contain  information  collection 
requirements.  Under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Department  of  Education 
has  submitted  copies  of  these  sections  to 
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the  Office  of  Management  and  Budget 
(OMB)  for  its  review. 

Collection  of  Information:  State- 
Administered  Programs — Allocation  of 
Funds  to  Charter  Schools 

These  regulations  would  affect  charter 
schools,  LEAs,  and  SEAs  (and  other 
State  agencies  that  administer  covered 
programs).  SEAs  and  LEAs  will  need 
and  use  the  information  to  determine 
whether  a  charter  school  is  eligible  to 
receive  funds  under  a  covered  program, 
to  estimate  the  amount  of  funds  the 
charter  school  is  eligible  to  receive,  and 
to  ensure  that  the  charter  school 
receives  that  amount. 
,  The  Department  estimates  that  SEAs 
•  will  incur  approximately  48.5  biirden 
hours  in  the  first  year,  and 
approximately  30.5  burden  hours  in 
subsequent  years.  The  Department 
estimates  the  annual  burden  for  charter 
schools  and  LEAs  to  be  approximately 
2.5  hours.  The  total  annual  reporting 
and  recordkeeping  burden  for  charter 
schools,  SEAs,  and  LEAs  after  the  first 
year  will  be  determined  by  the  number 
of  eligible  charter  schools  that  open  or 
significantly  expand  their  eiu-ollment 
each  academic  year. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  your  comments  on  these 
proposed  collections  of  information  in — 

•  Deciding  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have  practical 
use: 

•  Evaluating  the  accuracy  of  our  estimate 
of  the  burden  of  the  proposed  collections, 
including  the  validity  of  our  methodology 
and  assumptions; 

•  Enhancing  the  quality,  usefulness,  and 
clarity  of  the  information  we  collect;  and 

•  Minimizing  the  burden  on  those  who 
must  respond.  This  includes  exploring  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  to 
ensure  that  OMB  gives  yoiu-  comments 


fidl  consideration,  it  is  important  that 
OMB  receives  the  comments  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  for  your  comments  to  us  on 
the  proposed  regulations. 

Intergovemmental  Review 

Some  of  the  programs  that  would  be 
affected  by  these  regulations  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi^e  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Govenunent  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  E)omestic  Assistance 
Number  does  not  apply) 

List  of  Subjects  in  34  CFR  Part  76 

Administrative  practice  and 
procedure.  Compliance,  Eligibility, 
Grant  administration.  Reporting  and 
recordkeeping  requirements. 


Dated:  May  12, 1999. 
Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
76  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  7&-STATE-ADMINISTERED 
PROGRAMS 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3,  3474, 
6511(a),  and  8065a,  unless  otherwise  noted. 

2.  Subpart  H  of  part  76  is  redesignated 
as  subpart  I. 

3.  A  new  subpart  H  is  added  to  part 
76  to  read  as  follows: 

Subpart  H— Allocation  of  Funds  to  Charter 
Schools 

General 

Sec. 

76.785  What  is  the  purpose  of  this  subpart? 

76.786  What  entities  are  governed  by  this 
subpart? 

76.787  What  definitions  apply  to  this 
subpart? 

Responsibilities  for  Notice  and  Information 

76.788  What  are  a  charter  school  LEA's 
responsibilities  under  this  subpart? 

76.789  What  are  an  SEA's  responsibilities 
imder  this  subpart? 

Allocation  of  Funds  by  State  Educational 
Agencies 

76.790  Under  what  circumstances  must  an 
SEA  comply  with  the  requirements  of 
this  subpart? 

76.791  On  what  basis  does  an  SEA 
determine  whether  a  charter  school  LEA 
that  op>ens  or  significantly  expands  its 
enrollment  is  eligible  to  receive  funds 
under  a  covered  program? 

76.792  How  does  an  SEA  allocate  funds  to 
eligible  charter  school  LEAs  under  a 
covered  program  in  which  the  SEA 
awards  sub^'ants  on  a  formula  basis? 

76.793  When  is  an  SEA  required  to  allocate 
funds  to  a  charter  school  LEA  under  this 
subpart? 

76.794  How  does  an  SEA  allocate  funds  to 
charter  school  LEAs  under  a  covered 
program  in  which  the  SEA  awards 
subgrants  on  a  discretionary  basis? 

Adjustments 

76.796  What  are  the  consequences  of  an 
SEA  allocating  more  or  fewer  funds  to  a 
charter  school  LEA  under  a  covered 
program  than  the  amount  for  which  the 
charter  school  LEA  is  eligible  when  the 
charter  school  LEA  actually  opens  or 
significantly  expands  its  enrollment? 

76.797  When  is  an  SEA  required  to  make 
adjustments  to  allocations  under  this 
subpart? 

Applicability  of  This  Subpart  to  Local 
Educational  Agencies 

76.799    Do  the  requirements  in  this  subpart 
apply  to  LEAs? 
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Subpart  H-^llocatlon  of  Funds  to 
Charter  Schools 

General 

§76.785    wntattethepurpoMOfthis 
sutipart? 

The  regulations  in  this  subpart 
implement  section  10306  of  &e 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  which  requires 
States  to  take  measures  to  ensure  that 
each  charter  school  in  the  State  receives 
the  funds  imder  a  covered  program  for 
which  the  charter  school  is  eligible 
during  its  first  year  of  operation  and 
during  subsequent  years  in  which  the 
charter  school  expands  its  enrollment. 

(Authority:  20  U.S.C.  8065a) 

i76.7B6    What  entiliM  are  governed  by 
this  subpart? 

The  r^ulations  in  this  subpart  apply 
to— 

(a)  State  educational  agencies  (SEAs) 
and  local  educational  agencies  (LEAs) 
that  fund  charter  schools  under  a 
covered  program,  including  SEAs  and 
LEAs  located  in  States  that  do  not 
participate  in  the  United  States 
Department  of  Education's  (Department) 
Public  CSuuler  Schools  Program; 

(b)  State  agencies  that  are  not  SEAs, 
if  they  are  responsible  for  adnunistering 
a  covered  program.  State  agencies  that 
are  not  SEAs  must  comply  with  the 
provisions  in  this  subpart  that  are 
applicable  to  SEAs;  and 

(c)  Charter  schools  that  are  scheduled 
to  open  or  significantly  expand  their 
enrollment  during  the  academic  year 
and  wish  to  participate  in  a  covered 
program. 

(Authority:  20  U.S.C.  8065a) 

§76.787   What  definitions  apply  to  this 
subpart? 

For  purposes  of  this  subpart — 

Charter  school  has  the  same  meaning 
as  provided  in  title  X,  part  C  of  the 
ESEA. 

Charter  school  LEA  means  a  charter 
school  that  is  treated  as  a  local 
educational  agency  for  purposes  of  the 
applicable  covered  program. 

Covered  program  means  an 
elementary  or  secondary  education 
program  administered  by  the 
Depiartment  tmder  which  the  Secretary 
allocates  funds  to  States  on  a  formula 
basis. 

Local  educational  agency  has  the 
same  meaning  for  each  covered  program 
as  provided  in  the  authorizing  statute 
for  the  program. 

(Authority:  20  U.S.C.  8065a) 


ReqMHuibilities  for  Notice  and 
Information 

§76.788    What  are  a  charter  school  LEA'S 
responsibilities  under  this  subpart? 

(a)  Notice.  (1)  At  least  120  days  before 
the  date  a  charter  school  LEA  is 
scheduled  to  open  or  significantly 
expand  its  enrollment,  the  charter 
school  LEA  must  provide  its  SEA  with 
written  notification  of  that  date.  (2)(i) 
The  failure  of  an  eligible  charter  school 
LEA  to  comply  with  paragraph  (a)(1)  of 
this  section  relieves  ^e  SEA  of  its 
obligation  to  comply  with  §  76.793, 
unless  the  SEA  receives  actual  notice  of 
the  date  the  charter  school  LEA  is 
schedtiled  to  open  or  significantly 
expand  its  enrollment  from  another 
source  at  least  120  days  before  that  date. 

(ii)  An  SEA  that  does  not  receive  at 
least  120  days'  acttial  notice  of  the  date 
an  eligible  charter  school  LEA  is 
scheduled  to  open  or  significantly 
expand  its  enrollment  must  provide 
funds  to  the  charter  school  LEA  within 
a  reasonable  period  of  time  after  the 
charter  school  LEA  opens  or 
significantly  expands  its  enrollment, 
consistent  with  the  requirements  of  this 
subpart 

(b)  Inftxaiation.  (1)  In  order  to  receive 
funds,  a  charter  school  LEA  must — 

(i)  Provide  to  the  SEA  any  available 
data  or  information  that  the  SEA  may 
reasonably  reqtiire  to  assist  the  SEA  in 
estimating  the  amount  of  funds  the 
charter  sdiool  LEA  may  be  eligible  to 
receive  imder  a  covered  program;  and 

(ii)  Establish  its  compliance  with  all 
applicable  program  requirements  on  the 
same  basis  as  other  LEAs. 

(2)  Once  a  charter  school  LEA  has 
opened  or  significantly  expanded  its 
enrollment,  the  charter  school  LEA  must 
provide  actual  enrollment  and  eligibility 
data  to  the  SEA  at  a  time  the  SEA  may 
reasonably  require.  An  SEA  may 
Mdthhold  funds  from  a  charter  school 
LEA  until  the  charter  school  LEA 
provides  the  SEA  with  the  required 
actual  enrollment  and  eligibility  data. 

(Authority:  20  U.S.C.  8065a) 

§78.769    Whalarean SEA'S 
rasponsibllltias  under  this  subpart? 

Upon  receiving  notice,  under 
§  76.788(a)(1)  or  otherwise,  of  the  date  a 
charter  school  LEA  is  scheduled  to  open 
or  significantly  expand  its  enrollment, 
an  SEA  must  provide  the  charter  school 
LEA  with  timely  and  meaningful 
infonnation  about  each  covered  program 
in  which  the  charter  school  LEA  may  be 
eligible  to  participate,  including  notice 
of  any  upcoming  competitions  under 
the  program. 

(Authority:  20  U.S.C.  8065a) 


Allocation  of  Funds  by  State 
Educational  Agencies 

§  76.790    Under  what  circumstancas  must 
an  SEA  comply  with  the  requiremants  of 
this  subpart? 

(a)  An  SEA  must  comply  with  the 
requirements  of  this  subpart  with 
respect  to  any  charter  school  LEA  that — 

(1)  Opens  for  the  first  time  or 
significantly  expands  its  enrollment 
during  an  academic  year  for  which  the 
State  awards  funds  by  formula  or 
through  a  competition  under  a  covered 
pronam; 

(2)  Meets  the  eligibility  requirements 
of  the  applicable  covered  program;  and 

(3)  Meets  the  requirements  of 
§  76.788(a). 

(b)  In  order  to  meet  the  requiremmts 
of  this  subpart,  an  SEA  may  allocate 
funds  to,  or  reserve  funds  for,  an  eligible 
charter  school  LEA  based  on  estimates 
of  projected  enrollment  at  the  charter 
school  LEA  on  or  after  the  date  the 
charter  school  LEA  actually  opens  at 
significantly  expands  its  enrollment 
(Authority:  20  U.S.C.  8065a) 


§76.791    On  what  basis  does  an  SEA 
delsrminawhalhar  a  chartsr  achool  LEA 
that  opans  or  signMcamiy  expands  its 
snroNmant  is  silgMe  to  racahw  funds  under 
a  covered  program? 

(a)  For  purposes  of  this  subpart,  an 
SEA  must  determine  whether  a  charter 
school  LEA  is  eligible  to  receive  funds 
imder  a  covered  program  based  on 
actual  enrollment  or  other  eligibility 
data  for  the  charts  school  LEA  on  or 
after  the  date  the  charter  schocJ  LEA 
opens  or  significantly  expands  its 
enrollment.  For  the  year  the  charter 
school  LEA  opens  or  significantly 
expands  its  enrollment,  the  eligibility 
determination  may  not  be  based  on 
enrollment  or  eligibility  data  from  a 
prior  year,  even  if  the  SEA  makes 
eligibility  determinations  for  other  LEAs 
under  the  program  based  on  enrollment 
or  eligibility  data  bom  a  prior  year. 

(b)  Except  as  provided  in 

§  76.788(b)(2),  a  charter  school  LEA 
must  receive  the  funds  for  which  it  is 
eligible  in  accordance  with  this  subpart, 
even  if  the  charter  school  LEA  opens  at 
significantly  expands  its  enrollment 
after  the  date  the  SEA  makes  allocations 
to  other  LEAs  under  an  applicable 
covered  program. 

(Authority:  20  U.S.C.  8065a) 

§76.792    How  doss  an  SEA  aliocats  funds 
to  eligible  charter  school  I.EAS  under  a 
covered  program  in  which  ttia  SEA  awards 
sul>grants  on  a  formula  basis? 

(a)  For  each  eligible  charter  school 
LEA  that  is  scheduled  to  open  or 
significantly  expand  its  enrollment  on 
or  before  November  1  of  an  academic 
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year,  the  SEA  must  implement 
procedures  that  ensure  that  the  charter 
school  LEA  receives  the  full  amoimt  of 
funds  for  which  the  charter  school  LEA 
is  eligible  under  each  covered  program. 

(b)  For  each  eligible  charter  school 
LEA  that  is  scheduled  to  open  or 
significantly  expand  its  enrollment  after 
November  1  but  before  February  1  of  an 
academic  year,  the  SEA  must  implement 
procedures  that  ensure  that  the  charter 
school  LEA  receives  at  least  a  pro  rata 
portion  of  the  funds  for  which  the 
charter  school  LEA  is  eligible  imder 
each  covered  program.  The  pro  rata 
amount  must  be  based  on  the  number  of 
months  during  the  academic  year  the 
charter  school  LEA  will  participate  in 
the  program  as  compared  to  the  total 
niunber  of  months  in  the  academic  year. 

(c)  For  each  eligible  charter  school 
LEA  that  is  scheduled  to  open  or 
significantly  expand  its  enrollment  on 
or  alter  February  1  of  an  academic  year, 
the  SEA  may  implement  procedures  to 
provide  the  charter  school  LEA  with  a 
pro  rata  portion  of  the  funds  for  which 
the  charter  school  LEA  is  eligible  under 
each  covered  program. 

(Authority:  20  U.S.C.  8065a) 

$76,793    When  is  an  SEA  requlradlo 
allocate  funds  to  a  charter  school  LEA 
under  this  subpart? 

Except  as  provided  in  §§  76.788(a)(2) 
and  76.788(b)(2),  for  eligible  charter 
school  LEAs  that  open  or  significantly 
expand  their  enrollment  before  February 
1  of  an  academic  year,  the  SEA  must 
allocate  funds  to  the  charter  school  LEA 
within  five  months  of  the  date  the 
charter  school  LEA  opens  or 
significantly  expands  its  enrollment. 

(Authority:  20  U.S.C.  8065a) 


$  76.794    How  does  an  SEA  award  funds  to 
charter  school  LEAs  under  a  covered 
program  in  which  ttie  SEA  awards 
subgrants  on  a  discretionary  basis? 

(a)  Competitive  programs.  (1)  For 
covered  programs  in  which  the  SEA 
awards  subgrants  on  a  competitive 
basis,  the  SEA  must  provide  each 
eligible  charter  school  LEA  in  the  State 
that  is  scheduled  to  open  on  or  before 
the  closing  date  of  any  competition 
under  the  program  a  full  and  fair 
opportunity  to  apply  to  participate  in 
the  program. 

(2)  An  SEA  is  not  required  to  delay 
the  competitive  process  in  order  to 
allow  a  charter  school  LEA  that  has  not 
yet  opened  or  significantly  expanded  its 
enrollment  to  compete  for  funds  under 
a  covered  program. 

(b)  Noncompetitive  discretionary 
programs.  The  requirements  in  this 
subpart  do  not  apply  to  discretionary 
covered  programs  imder  which  the  SEA 
does  not  award  subgrants  through  a 
competition. 

(Authority:  20  U.S.C.  8065a) 
Adjustments 

§  76.796    What  are  the  consequences  of  an 
SEA  allocating  more  or  fewer  funds  to  a 
charter  school  LEA  under  a  covered 
program  than  the  amount  for  which  the 
charter  school  LEA  is  eligible  wtien  the 
charter  school  LEA  actually  opens  or 
significantly  expands  its  enrollment? 

(a)  An  SEA  that  allocates  more  or 
fewer  funds  to  a  charter  school  LEA 
than  the  amount  for  which  the  charter 
school  LEA  is  eligible,  based  on  actual 
enrollment  or  eligibility  data  when  the 
charter  school  LEA  opens  or 
significantly  expands  its  enrollment, 
must  make  appropriate  adjustments  to 
the  amount  of  funds  allocated  to  the 
charter  school  LEA  as  well  as  to  other 
LEAs  under  the  applicable  program. 


(b)  Any  adjustments  to  allocations  to 
charter  school  LEAs  imder  this  subpart 
must  be  based  on  actual  enrollment  or 
other  eligibility  data  for  the  charter 
school  LJEA  on  or  after  the  date  the 
charter  school  LEA  first  opens  or 
significantly  expands  its  enrollment, 
even  if  allocations  or  adjustments  to 
allocations  to  other  LEAs  in  the  State 
are  based  on  enrollment  or  eligibility 
data  irom.  a  prior  year. 

(Authority:  20  U.S.C.  8065a) 

§76.797    When  is  an  SEA  required  to  make 
adjustments  to  allocations  under  this 
subpart? 

The  SEA  must  make  any  necessary 
adjustments  to  allocations  imder  a 
covered  program  on  or  before  the  date 
the  SEA  allocates  funds  to  LEAs  under 
the  program  for  the  succeeding 
academic  year. 

(Authority:  20  U.S.C.  8065a) 

Applicability  of  This  Subpart  to  Local 
Educatitmal  Agencies 

§  76.799    Do  ttie  requirements  in  this 
subpart  apply  to  LEAs? 

(a)  Each  LEA  that  is  responsible  for 
funding  a  charter  school  under  a 
covered  program  must  comply  vtdth  the 
requirements  in  this  subpart  on  the 
same  basis  as  SEAs  are  required  to 
comply  with  the  requirements  in  this 
subpart. 

(b)  In  applying  the  requirements  in 
this  subpart  (except  for  §§  76. 785 , 
76.786,  and  76.787)  to  LEAs,  references 
to  SEA  (and  State  in  §§  76.794(a)  and 
76.796(b)),  charter  school  LEA,  and  LEA 
must  be  read  as  references  to  LEA, 
charter  school,  and  public  school, 
respectively. 

(Authority:  20  U.S.C.  8065a) 

(FR  Doc.  99-12456  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart91 

(Doetal  No.  29279;  Notic*  No.  99-06] 

RM2120-AG79 

Akapaoa  and  night  Operationa 
llaquiramanti  for  Kodak  Albuquerque 
Inlamatlonal  Balloon  Fieata; 
NM 


AQENCY:  Federal  Aviation 
Admmistration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUIMARY:  This  document  proposes  a 
^tedal  Federal  Aviation  Regulation 
(SFAR),  applicable  for  the  periods  of 
OctobCT  2  through  October  10, 1999,  and 
October  7  through  October  15,  2000,  to 
establish  a  temporary  flight  restriction 
(TFR)  area  for  the  1999  and  2000  Kodak 
Albuquerque  International  Balloon 
Fiestas  (KAIBF).  The  FAA  is  proposing 
this  action  to  manage  aircraft  operating 
in  the  vicinity  of  the  KAIBF,  and  to 
prevent  any  unsafe  congestion  of 
sightseeing  and  other  aircraft  over  and 
around  the  Balloon  Fiesta  launch  site. 
DATES:  Ckimments  must  be  received  on 
or  before  July  19, 1999. 
AOORESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  29279. 400  Seventh  Street 
SW.,  Room  Plaza  401,  Washington,  DC 
20590.  Comments  also  may  be  sent 
electronically  to  the  following  Internet 
address:  9-NPRM-CMTS®faa.gov. 
Comments  may  be  filed  and  examined 
in  Room  Plaza  401  between  10  a.m.  and 
5  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Steve  Rohring.-Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writtffli  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federaUsm, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
conunents  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 


the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  dociunent 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  29279"  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  r^ulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339),  the 
Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661),  or,  if 
applicable,  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
bulletin  board  service  (telephone:  (800) 
322-2722  or  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.igov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  RiUemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiue  rulemaking 
docxunents  should  request  bom  the 
above  office  a  copy  of  Advisory  Ciitnilar 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 


Background 

The  KAIBF  will  be  held  on  October  2 
through  October  10, 1999,  and  the 
following  year  on  October  7  through 
October  15,  2000,  at  a  site  9  miles  north 
of  Albuquerque  International  Sunport, 
in  Albuquerque,  NM. 

This  proposed  SFAR  would  establish 
a  TFR  area  to  provide  for  the  safety  of 
persons  and  property  in  the  air  and  on 
the  ground  during  the  KAIBF.  The 
proposed  TFR  area  would  restrict 
airoaft  operations  in  a  specified 
location;  however,  access  to  this  area 
may  be  allowed  with  the  appropriate  air 
traffic  control  (ATC)  authorization  from 
the  Albuquerque  International  Sunport 
Airport  Traffic  Control  Tower  (ATCT). 
ATC  would  retain  the  ability  to  manage 
aircraft  throiigh  the  TFR  area  in 
accordance  with  established  ATC 
procediues. 

Specifically,  the  proposed  TFR  area 
would  be  9  miles  north  of  the 
Albuquerque  International  Sunport 
ATCT  and  just  west  of  Interstate 
Highway  25  (1-25).  The  TFRarea  would 
be  centered  on  the  Albuquerque  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  038° 
radial  14  distance  measuring  equipment 
(DME)  fix.  The  area  would  encompass  a 
4-nautical-mile  radius,  extending  from 
the  surfoce  up  to  but  not  including 
8,000  feet  mean  sea  level  (MSL).  The 
TFR  area  would  be  in  effect  between  the 
hours  of  0530  mountain  daylight  time 
MDT  and  1200  MDT,  and  from  1600 
MDT  until  2200  MDT  on  October  2 
through  October  10, 1999,  and  October 
7  through  October  15,  2000. 
Unauthorized  aircraft  would  be  required 
to  remain  clear  of  this  area  dxuing  these 
times. 

The  location,  dimensions,  and 
effective  times  of  the  proposed  TFR  area 
would  be  published  and  disseminated 
via  the  Notice  to  Airmen  (NOTAM) 
system. 

Exceptions 

The  proposed  SFAR  would  contain 
provisions  to  provide  for  flexible, 
efficient  management  and  control  of  air 
traffic.  ATC  would  have  the  authority  to 
give  priority  to,  or  exclude  from  the 
requirements  of  the  SFAR,  certain  flight 
operations  dealing  with  or  containing 
personnel  or  equipment  for  essential 
military,  medical  emergency,  rescue,  or 
law  enforcement  purposes,  and 
transportation  of  the  President,  or  heads 
of  state. 

Notice  to  Airmen  Information 

Time-critical  aeronautical  information 
that  is  of  a  temporary  nature,  or  is  not 
sufficientiy  known  in  advance  to  permit 


publication  on  aeronautical  charts  or  in 
other  operational  pubhcations,  receives 
inunediate  dissemination  via  the 
NOTAM  system.  All  domestic  operators 
planning  flights  to  the  KAIBF  would 
need  to  pay  particular  attention  to 
NOTAM  D  and  Flight  Data  Center  (FDC) 
NOTAM  information. 

NOTAM  D  contains  information  on 
airports,  nmways,  navigational  aids, 
radar  services,  and  other  information 
essential  to  flight.  An  FDC  NOTAM 
contains  regulatory  information,  such  as 
amendments  to  aeronautical  charts  and 
restrictions  to  flight.  FDC  NOTAM  and 
NOTAM  D  information  also  would  be 
provided  to  international  operators  in 
the  form  of  International  NOTAMs. 
NOTAMs  are  distributed  through  the 
National  Commimications  Center  in 
Kansas  City,  Missouri,  for  transmission 
to  all  air  traffic  facilities  having 
telecommunications  access. 

Pilots  and  operators  would  need  to 
consult  the  monthly  NOTAM  Domestic/ 
International  publication.  This 
publication  contains  FDC  NOTAM  and 
NOTAM  D  information.  Special 
information,  including  graphics,  would 
be  published  in  the  biweekly 
publication  several  weeks  in  advance  of 
the  KAIBF.  For  more  detailed 
information  concerning  the  NOTAM 
system,  refer  to  the  Aeronautical 
Information  Manual  "Preflight"  section. 

Other  U.S.  Laws  and  Regulations 

Aircraft  operators  should  understand 
dearly  that  the  proposed  SFAR  is  in 
addition  to  other  laws  and  regulations  of 
the  United  States.  The  SFAR  would  not 
waive  or  supersede  any  U.S.  statute  or 
obligation.  When  operating  within  the 
jurisdictional  limits  of  the  United 
States,  operators  of  foreign  aircraft  must 
conform  with  all  applicable 
requirements  of  U.S.  Federal,  State,  and 
local  governments.  In  particular,  aircraft 
operators  planning  flights  into  the 
United  States  must  be  aware  of  and 
conform  to  the  rules  and  regulations 
established  by  the: 

1.  U.S.  Department  of  Transportation 
regarding  flights  entering  the  United 
States; 

2.  U.S.  Customs  Service,  Immigration 
and  other  authorities  regarding  customs, 
immigrations,  health,  firearms,  and 
imports/exports; 

3.  U.S.  FAA  regarding  flight  within  or 
into  U.S.  airspace.  This  includes 
compliance  with  parts  91, 121  and  135 
of  Titie  14,  Code  of  Federal  Regulations 
regarding  operations  into  or  within  the 
United  States  through  air  defense 
identification  zones,  and  compliance 
with  general  flight  rules;  and. 
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4.  Airport  management  authorities 
regarding  use  of  airports  and  airport 
facilities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  coUection  associated  with 
this  proposed  rule. 

Compatibility  With  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  Intemationd  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  proposed  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  this  proposed  rule 
is  not  "a  significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866  and,  therefore,  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034,  February  26,  1979).  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  would  not 
constitute  a  barrier  to  international 
trade.  The  FAA  invites  the  public  to 
provide  comments  and  supporting  data 
on  the  assumptions  made  in  this 
evaluation.  All  comments  received  will 
be  considered  in  the  final  regulatory 
evaluation. 

This  regulatory  evaluation  examined 
the  costs  and  benefits  of  the  proposed 
SFAR  applicable  for  the  periods  October 
2  through  October  10, 1999,  and  October 
7  through  October  15,  2000.  The  SFAR 
proposes  to  establish  a  TFR  area  for  the 
1999  and  2000  KAIBF  to  be  held  in 
Albuquerque,  NM.  Because  the  impacts 


of  the  proposed  change  are  relatively 
minor,  this  economic  siunmary 
constitutes  the  analysis,  and  no 
regulatory  evaluation  will  be  placed  in 
the  docket. 

The  major  economic  impact,  in  this 
case,  would  be  the  inconvenience  of 
circumnavigation  to  operators  who  may 
want  to  operate  in  the  area  of  the  TFR, 
An  aircraft  operator  could  avoid  the 
restricted  airspace  by  flying  over  it  or  by 
circunuiavigating  the  restricted  airspace. 
Because  the  possibility  of  such 
occturences  is  for  a  limited  time  and  the 
restricted  areas  are  limited  in  size,  any 
circumnavigation  costs  would  be 
negligible. 

The  benefits  of  the  proposed  TFR 
airspace  would  primarily  be  a  lowered 
risk  of  midair  collisions  between  aircraft 
and  balloons  due  to  increased  positive 
control  of  TFR  airspace.  While  benefits 
cannot  be  quantified,  the  benefits  are 
commensurate  with  the  small  costs 
attributed  to  the  temporary 
inconvenience  of  the  flight  restrictions 
for  operators  near  the  TFR  area. 

Initial  Regulatory  Flexibility  Act 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance,  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination  and  the  reasoning 
should  be  clear. 

The  major  economic  impact,  in  this 
case,  would  be  the  inconvenience  of 
circumnavigation  to  operators  who  may 
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want  to  operate  in  the  area  of  the  TFR. 
An  aircraft  operator  could  avoid  the 
restricted  airspace  by  flying  over  it  or  by 
circumnavigating  the  restricted  airspace. 
Because  the  possibility  of  such 
occiirrences  is  for  a  limited  time  and  the 
restricted  areas  are  limited  in  size,  any 
circumnavigation  costs  woidd  be 
negligible. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FAA  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  FAA  solicits  comments 
from  affected  entities  with  respect  to 
this  finding  and  detennination. 

International  Trade  Impact  Analysis 

The  provisions  of  this  proposed  rule 
would  have  little  or  no  impact  on  trade 
for  U.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Federalism  ImpUcations 

The  regulation  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposed  regulation  would  not  have 
suffidmit  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1501-1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  imder  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 


section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  one  year. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
this  rulemaking  action  qualifies  for  a 
categorical  exclusion. 

This  proposed  action  would  establish 
a  TFR  area  for  safety  piuposes  and 
would  curtail  or  limit  certain  aircraft 
operations  within  a  designated  area  on 
defined  dates  and  times.  Additionally, 
this  proposed  action  would  be 
temporary  in  nature  and  effective  only 
for  the  dates  and  times  necessary  to 
provide  for  the  management  of  air  traffic 
operations  and  the  protection  of 
participants  and  spectators  on  the 
ground.  ATC  would  retain  the  ability  to 
direct  aircraft  through  the-restricted  area 
in  accordance  with  normal  traffic  flows. 
The  FAA  has  determined  that  the 
proposed  establishment  of  a  TFR  area 
would  have  minimal  impact  on  ATC 
operations. 

Further,  this  action  would  reduce 
aircraft  activity  in  the  vicinity  of  the 
Balloon  Fiesta  by  restricting  aircraft 
operations.  There  would  be  fewer 
aircraft  operations  in  the  vicinity  of  the 
Balloon  Fiesta  than  would  occiir  if  the 
TFR  area  were  not  in  place,  and  noise 
levels  associated  with  that  greater 
aircraft  activity  would  also  be  reduced. 
Additionally,  aircraft  avoiding  the  TFR 
area  would  not  be  routed  over  any 
particular  area.  This  action  would  not, 
therefore,  result  in  any  long-term  action 
that  would  routinely  route  aircraft  over 
noise-sensitive  areas.  For  the  reasons 
stated  above,  the  FAA  concludes  that 
this  proposed  rule  would  not 
significantly  affect  the  quality  of  the 
hiunan  environment. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Pub.  L.  94-163,  and  FAA  Order 


1053.1.  It  has  been  determined  that  the 
notice  is  not  a  major  regulatory  action 
under  the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control,  Aircraft,  Airports, 
Aviation  safety. 

The  Proposed  Special  Federal  Aviation 
Regulation  (SFAR) 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  91  of  Title  14, 
Code  of  Federal  Regulations  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  1155,  40103, 
40113,  40120,  44101,  44111,  44701,  44709; 
44711,  44712.  44715.  44716,  44717,  44722. 
46306,  46315,  46316,  46504.  46506-46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  ConvenUon  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Amend  part  91  by  adding  Special 
Federal  Aviation  Regulation  No.  [Insert 
SFAR  No.      ]  to  read  as  follows: 

SFAR  No.  [XXXl-Airq>ace  and  Fli^t 
Operatioiis  Requiremaits  for  the  1999 
and  2000  Kodak  AUniquerque 
International  Balloon  Flintas, 
Albuqueniae,  NM 

1.  General,  (a)  Each  person  shall  be 
familiar  with  all  Notices  to  Airmen 
(NOTAMs)  issued  piusuant  to  this 
SFAR  and  all  other  available 
information  concerning  that  operation 
before  conducting  any  operation  into  or 
out  of  an  airport  or  area  specified  in  this 
SFAR  or  in  NOTAMs  pursuant  to  this 
SFAR.  In  addition,  each  person 
operating  an  international  ffight  that 
will  enter  the  United  States  shall  be 
familiar  with  any  international 
NOTAMs  issued  pursuant  to  this  SFAR. 
NOTAMs  are  available  for  inspection  at 
operating  Federal  Aviation 
Administration  air  traffic  fecilities  and 
re^onal  air  traffic  division  offices. 

(b)  Notwithstanding  any  provision  of 
Title  14,  Code  of  Federal  Regulations, 
no  person  may  operate  an  aircraft 
contrary  to  any  restriction  procedure 
specified  in  this  SFAR,  or  through  a 
NOT  AM  issued  pursuant  to  this  SFAR, 
or  by  the  Administrator. 

(c)  As  conditions  warrant,  the 
Administrator  is  authorized  to — 

(1)  Restrict,  prohibit,  or  permit  IFR/ 
VFR  (instrument  flight  rules/visual 
flight  rules)  operations  in  the  temporary 
flight  restricted  area  designated  in  this 
SFAR  or  in  a  NOTAM  issued  pursuant 
to  this  SFAR; 

(2)  Give  priority  to  or  exclude  the 
following  flights  from  provisions  of  this 
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SFAR  and  NOTAMs  issued  pursuant  to 
this  SFAR: 

(i)  Essential  military. 

(ii)  Medical  and  rescue. 

(iii)  Presidential  and  Vice 
Presidential. 

(iv)  Flights  carrying  visiting  heads  of 
state. 

(v)  Law  enforcement  and  security. 

(vi)  Flights  authorized  by  the  Director, 
Air  Traffic  Service. 

(d)  For  seciuity  purposes,  the 
Administrator  may  issue  NOTAMs 
during  the  effective  period  of  this  SFAR 
to  cancel  or  modify  provisions  of  this 
SFAR  and  NOTAMs  issued  pursuant  to 
this  SFAR  if  such  action  is  consistent 
with  the  safe  and  efficient  use  of 
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airspace  and  the  safety  and  security  of 
persons  and  property  on  the  ground  as 
affected  by  air  traffic. 

2.  Temporary  Flight  Restriction.  At 
the  following  location,  flight  is 
restricted  during  the  indicated  dates  and 
times:  That  airspace  within  a  4-nautical- 
mile  radius  centered  on  the 
Albuquerque  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  038"  radial  14 
distance  measuring  equipment  (DME) 
fix  from  the  surface  up  to  but  not 
including  8,000  feet  mean  sea  level 
unless  otherwise  authorized  by 
Albuquerque  Airport  Traffic  Control 
Tower. 


3.  Dates  and  Times  of  Designation,  (a) 
October  2  through  October  10. 1999,  and 
October  7  through  October  15,  2000, 
from  0530  MDT  until  1200  MDT. 

(b)  October  2  through  October  10, 

1999,  and  October  7  through  October  15, 

2000,  from  1800  MDT  until  2200  MDT. 

4.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  on  October 
16,  2000. 

Issued  in  Washington,  DC.  on  May  6, 1999. 

Reginald  C.  Matthews, 

Acting  Program  Director,  Air  Traffic  Airspace 
Management. 

(FR  Doc.  99-12517  Filed  5-17-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  540 

[BOP-1082-P] 

RtN1120-AA77 

Visiting  Regulations:  Prior 
Relationship 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Proposed  Rule. 

SUMHARY:  In  this  dociunent  the  Biu^au 
of  Prisons  is  proposing  to  revise  its 
visiting  regulations  to  require  that 
regular  visiting  privileges  at  all 
institutions  ordinarily  will  be  extended 
to  friends  and  associates  only  when  the 
relationship  had  been  established  prior 
to  confinement.  This  requirement  is 
ciurently  applicable  at  Medium  Seciuity 
Level,  High  Seciuity  Level,  and 
Administrative  institutions,  but  not  at 
Low  and  Minimum  Security  Level 
institutions.  The  purpose  of  this 
revision  is  to  provide  for  uniformity  of 
visiting  procedures  for  all  security 
levels  and  to  maintain  the  security  and 
good  order  of  the  institution  while 
continuing  to  afford  inmates  with 
reasonable  and  equitable  access  to 
visiting.  Because  the  prior  relationship 
requirement  is  to  apply  to  regular 
visitors,  the  Bureau  is  also  clarifying  in 
its  regulations  the  distinction  between 
regular  and  special  visitors. 
DATES:  Comments  due  by  July  19,  1999. 
ADDRESSES:  Rides  Unit,  Office  of 
General  Ck)unsel,  Biueau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  visiting  (28  CFR  part 
540,  subpart  D).  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Re^ster  on  June  30, 1980  (45  PR  44232), 
and  was  amended  on  July  18, 1986  (51 
FR  26127),  February  1, 1991  (56  FR 
4159),  and  July  21,  1993  (58  FR  39095). 

The  Bureau  of  Prisons  encoiu-ages 
visiting  by  family,  friends,  and 
community  groups  to  maintain  the 
morale  of  the  inmate  and  to  develop 
closer  relationships  between  the  inmate 
and  family  members  or  others  in  the 
community.  Currently,  B\u«au  of 
Prisons  regulations  provide  that  for 
Medium  Security  Level,  High  Security 
Level,  and  Administrative  institutions, 
regular  visiting  privileges  are  extended 
to  friends  and  associates  having  an 


established  relationship  with  the  inmate 
prior  to  confinement.  This  requirement 
for  a  prior  established  relationship  does 
not  currently  extend  to  inmates 
confined  in  Minimum  Security  Level 
and  Low  Security  Level  institutions. 

As  part  of  a  general  review  of  security 
measures  at  Bureau  institutions,  the 
Biueau  is  proposing  to  require  that  the 
regular  visiting  privilege  shall  ordinarily 
be  extended  to  friends  and  associates 
having  a  prior  established  relationship 
with  the  inmate  at  all  Bureau 
institutions,  including  Minimum 
Seciuity  Level  and  Low  Security  Level 
institutions. 

Exceptions  to  the  prior  relationship 
rule  may  continue  to  be  made, 
particularly  for  inmates  vtdthout  other 
visitors,  provided  the  proposed  visitor  is 
reliable  and  poses  no  threat  to  the 
security  or  the  good  order  of  the 
institutions. 

By  restricting  visits  from  people  who 
have  no  prior  established  relationship 
with  inmates,  the  Bureau  is  also 
ensuring  that  inmates  who  do  have 
established  prior  relationships  with 
their  visitors  will  have  reasonable  and 
equitable  access  to  visiting. 

The  requirement  for  the  prior 
relationship  is  not  intended  to  affect 
visiting  for  special  purposes.  In  order  to 
emphasize  the  Bureau's  intentions  in 
this  regard,  the  Bureau  is  amending  the 
introductory  text  governing  regular 
visitors  (§  540.44)  to  include  a  cross 
reference  to  the  requirements  for  special 
visitors.  Existing  provisions  in  §§  540.45 
through  540.48  pertaining  to  business 
visits,  consular  visits,  visits  from 
representatives  of  the  community,  and 
special  visits  have  been  reorganized  and 
revised  in  a  hew  §  540.45  entitled 
"Qualification  as  special  visitor,"  with 
cross-references  to  attorney  and  media 
visits  in  new  §§  540.46  and  540.47.  As 
a  consequence  of  making  the  distinction 
between  regular  visitors  and  special 
visitors  more  clear,  the  Bureau  is  also 
amending  the  section  on  procedures 
(§  540.51)  to  note  that  necessary 
background  investigations  for  special 
visitors  are  processed  differently  from 
background  investigations  for  regular 
visitors. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  vmting  to 
the  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  First 
Street,  NfW.,  HOLC  Room  754, 
Washington,  DC  20534.  Comments 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 


for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Fle»l^ty  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
RegiUatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 


on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic  at  the  address  listed  above. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
Kathleen  Hawk  Saw]rer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  540  in 
subchapter  C  of  28  CFR,  chapter  V,  is 
proposed  to  be  amended  as  set  forth 
below. 

SUBCHAPTER  C— INSnTUTIONAL 
MANAGEMENT 

PART  540--CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  551,  552a;  18 
U.S.C.  1791,  3621,  3622,  3624,  4001,  4042, 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  28  CFRfl.95-0.99. 

2.  In  §  540.44,  the  section  heading,  the 
introductory  text  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§540.44    Qualification  as  regular  visitor. 

An  inmate  desiring  to  have  regular 
visitors  must  submit  a  list  of  proposed 
visitors  to  the  designated  staff.  See 
§  540.45  for  qualification  as  special 
visitor.  Staff  are  to  compile  a  visiting  list 
for  each  inmate  after  suitable 
investigation  in  accordance  with 
§  540.51(b).  The  list  may  include: 
***** 

(c)  Friends  and  associates.  The 
visiting  privilege  ordinarily  will  be 
extended  to  friends  and  associates 
having  an  established  relationship  prior 
to  confinement,  imless  such  visits  could 
reasonably  create  a  threat  to  the  seciuity 
and  good  order  of  the  institution. 
Exceptions  to  the  prior  relationship  rule 
may  be  made,  particularly  for  inmates 
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without  other  visitors,  when  it  is  shown 
that  the  proposed  visitor  is  reliable  and 
poses  no  threat  to  the  security  or  good 
order  of  the  institution. 

***** 

3.  Section  540.45  is  revised  to  read  as 
follows: 

§540.45    Qualificatton  as  special  visitor. 

Persons  in  the  categories  listed  in  this 
section  may  qualify  as  special  visitors 
rather  than  as  regular  visitors.  Visits  by 
special  visitors  ordinarily  are  for  a 
specific  purpose  and  ordinarily  are  not 
of  a  recurring  nature.  Except  as 
specified,  the  conditions  of  visiting  for 
special  visitors  are  the  same  as  for 
regular  visitors. 

(a)  Business  visitor.  Except  for  pretrial 
inmates,  an  inmate  is  not  permitted  to 
engage  actively  in  a  business  or 
profession.  An  inmate  who  was  engaged 
in  a  business  or  profession  prior  to 
commitment  is  expected  to  assign 
authority  for  the  operation  of  such 
business  or  profession  to  a  person  in  the 
community.  Pretrial  inmates  may  be 
allowed  special  visitors  for  the  purpose 
of  protecting  the  pretrial  inmate's 
business  interests.  In  those  instances 
where  an  inmate  has  turned  over  the 
operation  of  a  business  or  profession  to 
another  person,  there  still  may  be  an 
occasion  where  a  decision  must  be 
made  which  will  substantially  affect  the 
assets  or  prospects  of  the  business.  The 
Warden  accordingly  may  permit  a 
special  business  visit  in  such  cases.  The 
Warden  may  waive  the  requirement  for 
the  existence  of  an  established 
relationship  prior  to  confinement  for 
visitors  approved  under  this  paragraph. 

(b)  Consular  visitors.  When  it  has 
been  determined  that  an  inmate  is  a 
citizen  of  a  foreign  country,  the  Warden 
must  permit  the  consular  representative 
of  that  coimtry  to  visit  on  matters  of 
legitimate  business.  The  Warden  may 
not  withhold  this  privilege  even  though 
the  inmate  is  in  disciplinary  status.  T^e 
requirement  for  the  existence  of  an 
established  relationship  prior  to 
confinement  does  not  apply  to  consular 
visitors. 

(c)  Representatives  of  community 
groups.  The  Warden  may  approve  visits 
on  a  reciuring  basis  to  representatives 
frt>m  community  groups  (for  example, 
civic,  volunteer,  or  religious 
organizations)  who  are  acting  in  their 
official  capacity.  These  visits  may  be  for 


the  purpose  of  meeting  with  an 
individual  inmate  or  with  a  group  of 
inmates.  The  requirement  for  the 
existence  of  an  established  relationship 
prior  to  confinement  for  visitors  does 
not  apply  to  representatives  of 
community  groups. 

(d)  Clergy,  former  or  prospective 
employers,  sponsors,  and  parole 
advisors.  Visitors  in  this  category 
ordinarily  provide  assistance  in  release 
planning,  counseling,  and  discussion  of 
family  problems.  The  requirement  for 
the  existence  of  an  established 
relationship  prior  to  confinement  for 
visitors  does  not  apply  to  visitors  in  this 
category. 

4.  Section  540.46  is  revised  to  read  as 
follows: 

§540.46    Attorney  visits. 

Requirements  for  attorney  visits  are 
governed  by  the  provisions  on  inmate 
legal  activities  (see  §§  543.12  through 
543.16  of  this  chapter).  Provisions 
pertinent  to  attorney  visits  for  pretrial 
inmates  are  contained  in  §  551.117  of 
this  chapter. 

5.  Section  540.47  is  revised  to  read  as 
follows: 

§540.47    Media  visiU. 

Requirements  for  media  visits  are 
governed  by  the  provisions  on  contact 
with  news  media  (see  subpart  E  of  this 
part).  A  media  representative  who 
wishes  to  visit  outside  his  or  her  official 
duties,  however,  must  qualify  as  a 
regular  visitor  or,  if  appficable,  a  special 
visitor. 

§  540.48    [Removed  and  reserved] 

6.  Section  540.48  is  removed  and 
reserved. 

7.  In  §540.51,' paragraphs  (c)  through 
(g)  are  redesignated  as  paragraphs  (d) 
through  (h),  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§540.51    Procedures. 

*••*-• 

(c)  Verification  of  special  visitor 
credentials.  Staff  must  verify  the 
qualifications  of  special  visitors.  Staff 
may  request  back^ound  information 
and  official  assignment  documentation 
bom  the  potential  visitor  for  this 
purpose. 
***** 

(FR  Doc.  99-12501  Filed  5-17-99;  8:45  am] 
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.25430 


24CFR 

5 

248 

791 

792 

982 


.25726 
.26632 
.26632 
.26632 
.26632 


761 25736 

888 „ 24866 

Ch.  IX 24546,  26923 

25  CFR 

Propo— d  Rutes: 

20 24296 


26  CFR 

1 26845 

PropoMd  RuIm: 

1 23554,  23811,  24096, 

25223,  26348,  26924 

20 23811 

25 23811 

31 2381 1 

40 ..23811 

27  CFR 

PropoMd  Rules: 

9 :. 


.24308 


Proposed  Rules: 
0 

24972 

16 

24972 

20 

24972 

50....- 

24972 

302 

24547 

540 

27166 

551 

2446B 

29  CFR 

4044 

26287 

2700 .... 

24547 

1926 

26713 

30  CFR 

208 

26240 

241 

242 

. 26240 

26240 

243 _ 

26240 

250 

26240 

290 

26240 

943 

„ 23540 

946 -.„ 

948 

26288 

ruMnned  Rules: 
701 

23811 

724 

23811 

773 

23811 

774 

„ 23811 

778 

23811 

842 

23811 

843 

23811 

846 

23811 

31  CFR 

205 

24242 

515 

25808 

1 

24454 

32  CFR 

290 

25407 

706 25433. 

25436, 
1903 

25434,  25435, 
,  25437.  25820 
27041 

3. 
6. 


.25223 
.25223 


33  CFR 

117 23545.  24944,  25438, 

26295 

151...„ 26672 

165 24286,  24945,  24947, 

26295 

323 25120 

Proposed  Rules: 

100 24979,24980 

1 17 26349,  26350 

165 23545,  24982.  24983, 

24985,  24987 


34  CFR 

300 


76. 


.24862 
.27152 


28  CFR 

540 


36  CFR 

254 25821 

62 25708 

800 27044 

37  CFR 

251 25201 

PropoMd  Rutos: 


38  CFR 

4 25202 

21 23769,  26297 

Proposed  Rules: 

4 25246 

17 23812 

40  CFR 

Ch.  VII 25126 

9 23906,25126 

35 23734 

51 26298 

52 .23774,  24949,  25210, 

25214,  25822,  25825,  25828, 
26306,  26876,  26880 

60 24049,  24511,  26484 

61 24288 

62 „ ..- 25831 

63 24288,  24511,  26311 

70 23777 

72 25834 

73 „ 25834 

81 - „ 24949 

85... 23906 

OD....M.....«....»M.»*.«...... 23906 

88 23906 

136 - „.26315 

180 24292,  25439,  25448, 

25451,  25842 

232 25120 

260 > 26315 

261...... 25410 

262. .'..25410 

268- .......25410 

271 23780 

300 24949,  26883 

600 23906 


52 23813.  24117,  24119, 

24549,  24988,  24989.  25854, 

25855,  25862,  26352,  26926, 

26^7 

60 -.. 26569 

62 ...25863 

70 -23813 

80 26004,  261 42 

81 _.v— ....2412% 

85 - 26004 

86 „ 26004.  261 42 

112..-. „ -...26926 

141 25964 

142 - 25964 

143.... 25964 

194..... -25863,26713 

271 2381 4.  25258 

300 24990 

„..— 26714 


.25456 
.25456 
.25456 
.25456 
.25456 
.25456 
.25456 
.24957 


.25794 


1. 
2. 


.25223 
.25223 


42  CFR 

405 

410 

413 — 

414 

415.. 

424 

485 

498 

Propoeed  Rulee: 

405 - 24549 

412 „ 24716 

413 24716 

483 24716 

485 24716 
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43CFR 

4 56240 

44CFR 

59 .......24256 

61 .24256 

64 .24512,24957 

65 24515,  24516,  26690, 

26692 

67 .„ 24517,26694 

PropoMd  RuIcK 

67 24550,26715 

45CFR 

PropoMd  Rules: 
2505 


..25260 


46CFR 

16 

500 

501 

502 

503 

504 

506 

507 

508 

514 

530 

535 

540 

545 , 

550 


..25407 

...23545 

...23545 

...23551 

...23545 

...23545 

...23545 

...23545 

...23545 

...23782 

...23782 

...23794 

..23545 

..23551 

.23551 


551...„ 23551 

555 „ 23551 

560 23551 

565 23551 

571 „ 23551 

572....:..._..; 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

Proposed  Ru'teK 

356 24311 

47CFR 

1 26883 

20 26885 

24 ^  26887 

73 .24522,  24523,  26327, 

26697 

74 24523 

80 26885 

Propoeed  Rulee:  • 

1 ~- 23571 

22 23571 

24 23571 

26 23571 

27 23571 

64 26927 

73 23571,  24565.  24566, 

24567,  24996,  24997,  24998. 

26717.  26718,  26719.  26720 

74..... 23571 

80 23571 


87... 
90... 
95... 
97... 
101. 


..23571 
..23571 
..23571 
..23571 
.23571 


46CFR 

213 24528 

225 24528,  24529 

252 24528.  24529 

715 25407 

1815 ...„ 25214 

1816 25214 

1819 25214 

1852 25214 

PropoMd  RuImz 

1 26264 

12 26264 

16 — 24472 

23 , — — 26264 

45 „ 23982 

48 24472 

52 23982,  24472,  26264 

215 23814 

1845 26721 

1852 26721 


49CFR 

1 

216 

223 

229 :.. 

231 

232.. 


..24959 
..25540 
.25540 
..25540 
..25540 
..25540 


238. 


.25540 


229. 
231. 
232. 
360.. 


..23816 
.23816 
.23816 
.24123 


387 ^4123 

390 ^4128 

396 24128 

544 26352 

605 23590 

61 1 25864 

1244 .26723 

50CFR 

17 .25216 

222 25460 

223 25460 

226 24049 

300 26890 

600 24062 

648 24066 

660 24062,  24078,  26328 

679 24960,25216 

Propoeed  Rulee: 

1 7 25263,  26725 

20 „ 23742 

223 26355 

224 , .26355 

226 24998,  26355 

648 25472 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legeil 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  IS,  1990 

COMMERCE  DEPARTMENT 
Export  AdminlstratfcMi 
Bureau 

Export  administration 
regulations: 
Chemical  weapons 
convention; 

implementation;  published 
5-18-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  arxl 
pollutants: 

Oklahoma;  published  3-19- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  3-19-99 
Superfund  program: 
National  oil  and  hekzardous 
substances  contigency 
plan- 
National  priorities  list 
update;  published  5-18- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  Communications 
Bureau;  limitations  waived 
on  payments  in  settlement 
agreements  among  parlies 
in  contested  licensing 
cases:  published  5-18-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Fenbendazole  suspension;  . 

published  5-18-99 
New  drug  applications — 
Lasalocid  et  al.;  published 
5-18-99 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Anthra(2,1,9-def:6,5,10- 
d'e'f)diisoquinoline- 
1. 3,8,1 0(2H,9H)- 
tetrone(C.I.  Pigment 
Violet  29);  published  5- 
18-99 


Adjuvants,production  aids, 
and  sanitizers— 
Bis(p-ethylbenzylidene); 
published  5-18-99 
Polymers— 
Polyestercarfoonate  resins 
produced  by 
condensation  of  4,4'- 
isopropylidenediphenol, 
carbonyl  chloride, 
terephtaloyi  chloride, 
aruj  isophthaloyi 
chloride;  published  5- 
19-99 
Secondary  direct  food 
additives- 
Sodium  chlorite;  published 
5-18-99 
TRANSPORTATION 
DEPARTMENT 
Fedoral  Aviation 
Adminiatration 
Ainvorthiness  directives: 

Raytheon;  published  4-28-99 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Hraarm*  Bureau 
Alcohol;  viticultural  area 
designations: 

Yountville,  CA;  published  3- 
19-99 
TREASURY  DEPARTMENT 
kitamai  Revenua  Sarvica 
Income  taxes: 
Tangible  property  leases; 
treatment  of  rent  and 
interest  under  section  467 
rental  agreements; 
published  5-18-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sarvica 

Fmits;  import  regulatiorts: 
Nectarines;  comments  due 
by  5-26-99;  published  3- 
26-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Sarvica 

Animal  welfare: 
Marine  mammals;  humah 

handling,  care,  treatment, 

and  transportation; 

comments  due  by  5-26- 

99;  published  5-14-99 
Rats  and  mice  bred  for  use 

in  research  and  birds; 

definition  as  animals; 

rulemaking  petition; 

comments  due  by  5-28- 

99;  published  3-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 


.   Issuance  and  use  of 
coupons;  electronic 
benefits  transfer  systems 
approval  standards;  audit 
requirements;  comments 
due  by  5-24-99;  published 
2-23-99 

COMMERCE  DEPARTMENT 
Export  Adminiatration 
Buraau 

Export  licensing: 
Organization  of  American 
States  (OAS);  model 
regulations  for  control  of 

*     international  movement  of 
firearms,  parts, 
components,  and 
ammunition;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmeapharic  Adminiatration 

Fishery  consenmtion  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  t)ass; 
comments  due  by  5-24- 
99;  published  4-7-99 
International  fisheries 
regulations: 
Pacific  halibut — 
Sitka  Sound;  kx^al  area 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
Ocean  and  coastal  resource 
rrianagement: 

Marine  sanctuaries — 
Gulf  of  Faralkxies 
Natk>nal  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  5-24- 
99;  published  4-23-99 

COMMODTTY  FUTURES 
TRADING  COMMISSION 

Contract  maricet  designatkm 
applications;  fee  schedule; 
comments  due  by  5-24-99; 
pukHished  4-22-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Security  responsibilities;  oral 
attestatk>n;  comments  due 
by  5-24-99;  published  3- 
25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Fine  particulate  matter; 
reference  metfKXl 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 


Rne  particulate  matter; 
reference  metfxxl 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  comments  due  by 
5-24-99;  published  4-23- 
99 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Arizona  et  al.;  comments 
due  by  5-24-99;  published 
4-23-99 
Texas;  comments  due  by  5- 
24-99;  published  4-23-99 
Pestrekle  prograrr^: 
Federal  Insectkxie, 
Fungickle,  and 
RodentKide  Act;  plant- 
pestreide  terminology; 
alternative  name 
suggestions;  comment 
request;  comments  due 
by  5-24-99;  published  4- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Local  competition 
provisions;  comments 
due  by  5-26-99; 
published  4-26-99 
Rate  integratk>n 
requirement;  comments 
due  by  5-27-99; 
published  5-18-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by  , 
5-24-99;  published  4-8-99 
Arkansas;  comments  due  by 
5-24-99:  published  4-8-99 
California:  comments  due  by 
5-24-99;  published  4-8-99 
Cotorado;  comments  due  by 
5-24-99;  published  4-8-99 
Kansas;  comments  due  by 
5-24-99;  published  4-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Familiaa 
Adminiatration 

Head  Start  Program: 
Selection  and  funding  of 
grantees;  policies  and 
procedures;  comments 
due  by  5-24-99;  published 
3-24-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Freedom  of  Information  Act; 
implementation;  comments 
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due  by  5-26-99;  published 
3-26-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Healtti  Service 
Indian  Child  Protection  and 
Family  Violence  Prevention 
Act;  implementation: 
Individuals  employed  in 
positions  involving  regular 
contact  with  or  control 
over  Indian  children; 
minimum  standards  of 
character  and  employment 
suitability;  comments  due 
by  5-24-99;  published  3- 
25-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Abutilon  eremitopetalum, 
etc.  (245  Hawaiian 
plants);  critical  habitat 
designation  reevaluation; 
comments  due  by  5-24- 
99;  published  3-24-99 
Alabama  sturgeon; 
comments  due  by  5-26- 
99;  published  3-26-99  ' 
JUSTICE  DEPARTMENT 
Grants: 
Justice  Programs  Office; 
violent  crimes  against 
women  on  campuses; 
comments  due  by  5-24- 
99;  published  4-23-99 
U^BOR  DEPARTMENT 
Grants,  contracts,  and  other 
agreements,  and  States, 
local  govemments,  and  non- 
profit organizations;  audit 
requirements;  comments 
due  by  5-24-99;  published- 
3-25-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Healtti  Review  Commission 
Procedural  rules;  comments 
due  by  5-28-99;  published 
5-7-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilties;  domestic  licensing: 
Nuclear  power  plants — 
Alternative  source  tenns 
use;  comments  due  by 
5-25-99;  published  3-11- 
99 
PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 
comments  due  by  5-26-99; 
published  4-26-99 


Retirement; 

Federal  employees'  group 
life  insurance  program; 
new  premium  rates; 
comments  due  by  5-27- 
99;  published  4-27-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

compemies: 

CEinadian  tax-defenred 
retirement  savings 
accounts;  offer  arxj  sale 
of  securities;  comments 
due  by  5-28-99;  published 
3-26-99 

Canadian  tax-defen^d 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  correction; 
comments  due  by  5-28- 
99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound  area  waters; 
safety  improvement 
feasibility  study;     . 
comprehensive  cost- 
benefit  analysis; 
comments  due  by  5-24- 
99;  published  11-24-96 
Regmywas  and  marine 
parades: 

Special  Olympics  1999 
Summer  Sailing  Regatta; 
comments  due  by  5-26- 
99;  published  4-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Foreign  air  carrier  , 

operations;  security 

programs;  comments  due 

by  5-24-99;  published  3- 

22-99 
Airworthiness  directives: 
Airbus;  comments  due  by  5- 

24-99;  published  4-23-99 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  5-28- 

99;  published  4-26-99 
Boeing;  comments  due  by 

5-26-99;  published  3-26- 

99 
British  Aerospace; 

comments  due  by  5-24- 

99;  published  4-23-99 
Dassault;  comments  due  by 

5-24-99;  published  5-3-99 


Eurocopter  France; 
comments  due  by  5-24- 
99;  published  3-23-99 

Folcker;  comments  due  by 
5-24-99;  published  4-23- 
99 

McDonnell  Douglas; 

comments  due  by  5-24- 

99;  published  3-23-99 
New  Piper  Aircraft,  Inc.; 

comments  due  by  5-28- 

99;  published  3-19-99 
Porsche;  comments  due  by 

5-26-99;  published  3-26- 

99 
Pratt  &  Whitney;  comments 

due  by  5-24-99;  published 

4-22-99 
Sil(orsi(y;  comments  due  by 

5-24-99;  published  3-23- 

99 

SOCATA-Groupe 
Aerospatiale;  comments 
due  by  5-24-99;  published 
3-29-99 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  5-28- 
99;  published  4-26-99 
Class  E  airspace;  comments 

due  by  5-24-99;  published 

4-20-99 
Class  E  airspace;  correction; 

comments  due  by  5-24-99; 

published  5-4-99 

Federal  ainways  and  jet 
routes;  comments  due  by  5- 
26-99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials; 
Hazardous  materials 

transportation — 

DOT  cylinder 
specifications  and 
maintenance, 
requallfication,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
Federal  deposits;  electronic 
funds  transfers;  comments 
.  due  by  5-24-99;  published 
3-23-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 


have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Lavvs 
Update  Senflce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453/P.L.  JOfr-27 

To  designate  the  Federal 
building  located  at  709  West 
9th  Street  in  Juneau,  Alaska, 
as  tf>e  "Hurff  A.  Saunders 
Federal  Building".  (May  13, 
1999;  113  Stat.  52) 

S.  AWP.L.  106-28 

To  designate  the  United 
States  courthouse  located  at 
401  South  Michigan  Street  in 
South  Bend,  Indiana,  as  the 
"Robert  K.  Rodibaugh  United 
States  Ban(<ruptcy 
Courthouse' ,  (May  13,  1999: 
113  Stat.  53) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  taws.  To 
subscribe,  send  E-mail  to 
listprocOiuclcy.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  availat>le  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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The  Federal 
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and 
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A  Guide  for  the  User  of  the  Federal  Register- 
Code  (rf  Federal  Regnlatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart9S0 
RIN  3206-AI53 

Authorization  of  Solicitations  During 
the  Combined  Federal  Campaign 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a  final 
rule  giving  the  Director  the  discretion  to 
authorize  solicitations  upon  written 
request  during  the  Combined  Federal 
Campaign  (CFC).  In  extraordinary 
circumstances,  solicitations  in  support 
of  victims  in  cases  of  emergencies  or 
disasters  may  be  approved.  The 
intended  efiiect  of  this  rule  is  to  enable 
the  Federal  workforce  to  respond  to 
emergencies  or  disasters  of  catastrophic 
proportions  which  may  occur  during  the 
CFC. 

DATES:  Final  rule  effective:  June  18, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Kiunar,  Office  of  General 
Coimsel,  Office  of  Personnel 
Management,  (202)  606-2885. 
SUPPLEMENTARY  INFORMATION:  The 
devastation  in  Central  America  caused 
by  Hurricane  Mitch  in  late  October  and 
early  November  of  1998  resulted  in  over 
10,000  deaths  and  destroyed  the  homes 
and  communities  of  many  thousands 
more.  This  tragedy  provided  the 
impetus  for  OPM  to  review  its 
regulations  governing  the  solicitation  of 
the  Federal  workforce  and  to  conclude 
that  there  is  a  need  for  further  flexibility 
in  its  regulations  in  order  to  respond  to 
emergencies  and  disasters  of 
catastrophic  proportions. 

The  CFC  regulations  prohibit 
solicitations  of  the  Fedwal  workforce 
apart  from  those  conducted  as  part  of 


the  Combined  Federal  Campaign.  The 
CFC  was  designed  to  be  the  one 
concentrated  period  during  which 
Federal  employees  may  be  solicited  to 
contribute  to  all  eligible  organizations. 
The  rationale  for  limiting  the  CFC  to  a 
single  period  diuing  the  year  is  to 
provide  Federal  employees  with  a 
means  of  contributing  to  a  wide  variety 
of  worthy  volimtary  organizations,  but 
to  accomplish  this  with  minimal 
disruption  to  the  work  of  the 
Government. 

The  regulations  contain  an  exception 
for  solicitations  requested  in  writing  on 
behalf  of  victims  of  emergencies  and 
disasters,  with  the  limitation  that  no 
such  solicitations  may  occur  between 
September  1  to  December  15,  the  period 
of  the  CFC.  In  our  review  of  this  matter, 
we  have  determined  that,  on  rare 
occasions,  it  may  be  necessary  to 
authorize  a  solicitation  during  this  time 
period.  Natm-al  disasters  are  not  subject 
to  time  constraints,  and  extraordinary 
occurrences  may  necessitate 
extraordinary  relief  measiues.  OPM 
believes  that  this  time  period  is  of 
continuing  concern  in  the  future,  since, 
according  to  the  National  Oceanic  and 
Atmospheric  Administration,  the 
Atlantic  hurricane  season  nms  from 
June  1  through  November  30  each  year 
and  the  Pacific  hurricane  season  runs 
from  May  15  through  November  30. 
Both  of  these  periods  overlap  with  the 
CFC. 

On  November  30, 1998.  OPM 
published  an  interim  rule  allowing  the 
Director  to  authorize  solicitations 
during  the  CFC  for  victims  of  disasters 
or  emergencies,  upon  written  request 
and  a  showing  of  extraordinary 
circiunstances.  The  interim  rule 
provided  a  30-day  period  for  public 
comment  OPM  received  no  comments 
during  the  comment  period.  Therefore, 
the  interim  rule  is  being  adopted  as  the 
final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
because  they  wouJd  only  apply  to 
Federal  agencies  and  employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 


List  of  Subjects  in  5  CFR  Part  950 

Administrative  practice  and 
procedure,  Charitable  contributions. 
Government  employees.  Military 
personnel,  Nonprofit  organizations. 

Accordingly,  imder  the  authority  of 
E.0. 12353.  47  FR  12785  (1982),  the 
interim  rule  amending  5  CFR  part  950, 
published  on  November  30, 1998  (63  FR 
65637).  is  adopted  as  final  without  any 
changes. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  99-12551  Filed  5-18-99;  8:45  am) 

SnjJNO  CODE  B32S-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

RIN  190«-AB-00 

[Docket  No.  EE  RM  99-BIODl 

Altemative  Fuel  Tranaportation 
Program;  Biodieael  Fuel  Uae  Credit 

AGENCY:  Department  of  Enei^gy. 
ACTION:  Interim  final  rule  and 
opportimity  for  public  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  today  publishing  an  interim 
final  rule  required  by  the  Energy 
Conservation  Reauthorization  Act  of 
1998  (ECRA),  which  amended  Title  m 
of  the  Energy  Policy  Act  of  1992 
(EPACT)  to  allow  fleets  that  are  required 
to  purchase  altemative  fueled  vehicles 
under  Titles  m,  IV  and  V  of  EPACT  to 
meet  these  requirements,  in  part, 
through  the  use  of  biodiesel  fuel  use 
credits.  The  rule  establishes  procedures 
for  fleets  and  covered  persons  to  request 
credits  for  specified  biodiesel  fuel  use 
and  implements  ECRA's  credit 
eligibility  and  allocation  provisions.  By 
publishing  this  rule,  DOE  is  giving  fleets 
and  covered  persons,  who  are  otherwise 
required  under  EPACT  to  purchase  an 
altemative  fueled  vehicle,  the  option  of 
purchasing  and  using  450  gallons  of 
biodiesel  in  vehicles  in  excess  of  8,500 
lbs.  gross  vehicle  weight  instead  of 
acquiring  an  altemative  fueled  vehicle. 
DATES:  This  interim  final  rule  is 
effective  June  18, 1999.  DOE  will 
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consider  any  public  comments  that  are 
received  on  or  before  July  19, 1999. 
ADDRESSES:  Written  comments  (5 
copies)  should  be  sent  to:  Paul  McArdle, 
U.S.  Department  of  Energy,  EE-34, 
Docket  No.  EE-RM-99-BIOD,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585.  Comments  will  be  available 
for  public  inspection  at  DOE's  Freedom 
of  Information  Reading  Room,  Room 
lE-190,  1000  Independence  Avenue, 
SW,  Washington,  DC  between  the  hours 
of  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McArdle,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  EE-34,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-9171. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Overview  of  DOE's  Alternative  Fuel 
Transportation  Program 

B.  Prior  Administrative  Action  on 
Biodiesel 

n.  Section-by-Section  Discussion  of  Interim 

Final  Rule 
m.  Public  Comment 
IV.  Regulatory  and  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12612 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  Executive  Order  12988 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Congressional  Notification 

L  Introduction 

Section  7  of  the  Energy  Conservation 
Reauthorization  Act  of  1998  (ECRA), 
Pub.  L.  105-388,  adds  section  312  to 
Title  ni  of  the  Energy  Policy  Act  of  1992 
(EPACT).  42  U.S.C.  13211-13219. 
Section  312  allows  Titles  III  and  V  fleets 
and  covered  persons,  which  are 
required  to  acquire  certain  annual 
percentages  of  alternative  fueled 
vehicles,  to  use  biodiesel  fuel  use 
credits  to  meet,  in  part,  these 
acquisition  requirements  (although  Title 
IV  is  included  as  one  of  the  Titles  that 
is  covered  in  ECRA,  this  inclusion 
appears  to  be  a  drafting  error  since  Title 
IV  has  no  mandated  acquisition 
reqiiirements  for  fleets  and  covered 
persons).  DOE  is  required  to  allocate 
one  credit  to  fleets  and  covered  persons 
for  using  in  certain  vehicles  450  gallons 
(or  "qualifying  volume")  of  the 
biodiesel  component  of  a  motor  fuel 
containing  at  least  20  percent  biodiesel 
by  volume. 

Although  the  "qualifying  volume"  is 
denominated  in  gallons  of  neat  biodiesel 


(B-lOO),  which  is  a  fuel  composed  of 
100  percent  biodiesel  by  volume,  a  fleet 
or  covered  person  can  also  be  allocated 
a  biodiesel  fuel  use  credit  through  the 
use  of  motor  fuels  containing  at  least  20 
percent  biodiesel  by  volume.  So  for 
example,  if  a  fleet  wished  to  qualify  for 
the  credit  using  B-lOO,  it  would  need  to 
purchase  and  use  450  gallons  of  B-lOO 
to  receive  one  biodiesel  fuel  use  credit. 
Alternatively,  if  a  fleet  wanted  to  qualify 
for  the  credit  using  B-20  (a  motor  fuel 
containing  20  percent  biodiesel  and  80 
percent  petrolevim  diesel  by  volume)  it 
would  need  to  purchase  and  use  2,250 
gallons  of  B-20,  since  each  gallon  of  B- 
20  contains  one-fifth  of  a  gallon  of 
biodiesel  ((2,250  gallons  of  B-20)  *  (Vs) 
=  450  gallons  of  B-lOO). 

The  allocation  of  each  biodiesel  fuel 
use  credit  requires  the  full  purchase  and 
use  of  450  gallons  of  biodiesel.  No 
rounding  of  the  biodiesel  fuel  use  credit 
upward  is  allowed.  For  example,  if  a 
fleet  or  covered  person  puirchased  and 
used  1,200  gallons  of  biodiesel,  an 
initial  credit  calculation  would  indicate 
2.67  credits.  However,  since  ECRA 
requires  that  450  gallons  are  needed  to 
achieve  each  biodiesel  fuel  use  credit, 
the  fleet  or  covered  person  could  only 
be  allocated  two  biodiesel  fuel  use 
credits,  using  this  example.  The  use  of 
the  biodiesel  fuel  use  credit  as  the 
eqmvalent  of  acquiring  one  alternative 
fueled  vehicle  is  also  restricted  to  the 
model  year  in  which  it  is  generated  and 
cannot  be  carried  forward  like 
alternative  fueled  vehicle  acquisition 
credits  generated  under  Subpart  F. 

The  legislation,  however,  authorizes 
the  Secretary  to  collect  data  which 
could  support  a  determination  to 
increase  the  qualifying  volume  of 
biodiesel  required  to  allocate  a  biodiesel 
fuel  use  credit.  Any  increase  in  the 
qualifying  volume  would  be  set  equal  to 
the  average  annual  alternative  fuel  use 
in  light  duty  vehicles  by  fleets  and 
covered  persons.  If  the  data  support  an 
increase,  the  Secretary  is  to  issue  a 
rulemaking  to  determine  if  the 
qualifying  voliune  should  be  increased. 

Adoitionally,  the  vehicles  in  which 
the  fuel  is  used  must  weigh  more  than 
8,500  poimds  gross  vehicle  weight 
rating.  Fleets  and  covered  persons  must 
own  or  operate  these  vehicles.  Credits 
will  be  allocated  only  for  the  biodiesel 
fuel  purchased  after  the  enactment  of 
ECRA,  i.e.,  November  13, 1998. 

The  legislation  prohibits  the 
allocation  of  biodiesel  fuel  use  credits 
for  the  purchase  of  biodiesel  when  the 
biodiesel  is  used  in  alternative  fueled 
vehicles  that  are  utilized  to  satisfy  the 
EPACT  alternative  fueled  vehicle 
purchase  requirements,  or  when 
biodiesel  fuel  use  is  required  by  Federal 


or  State  law.  With  the  exception  of 
biodiesel  fuel  providers,  allocated 
credits  can  be  used  to  satisfy  up  to  50 
percent  of  a  fleet's  or  covered  person's 
alternative  fueled  vehicles 
requirements.  For  example,  if  a  fleet's, 
or  covered  person's,  alternative  fueled 
vehicle  acquisition  requirements  for  a 
given  model  year  were  20  alternative 
fueled  vehicles,  that  fleet  would  only  be 
able  to  use  up  to  10  biodiesel  fuel  use 
credits  as  a  contribution  to  its 
acquisition  requirements.  To  achieve 
the  10  biodiesel  fuel  use  credits  the  fleet 
or  covered  person  could  purchase  and 
use  4,500  gallons  of  B-lOO  (10  credits). 
In  this  example,  any  biodiesel  purchases 
beyond  4,500  gallons  would  not 
generate  any  additional  credits. 
Alternatively,  the  fleet  could  also  be 
granted  the  10  credits  through  the 
purchase  and  use  of  22,500  gallons  of 
B-20,  since  each  gallon  of  B-20  has  one- 
fifth  of  a  gallon  of  biodiesel  ((22,500 
gallons  of  B-20)  *  (Vs)  =  4,500  gallons 
ofB-100). 

Today's  rule  adds  a  new  Subpart  H  to 
DOE's  Altemative  Fuel  Transportation 
Program  rules  at  10  CFR  part  490.  Some 
of  the  provisions  in  ciurent  Part  490. 
such  as  definitions  of  fleet  and  covered 
persons,  are  also  applicable  to  Subpart 
H.  However,  the  bioidiesel  credits 
provisions  imder  Subpart  H  cannot  be 
considered  a  credit  imder  Subpart  F. 
Because  of  the  relationship  of  Subpart  H 
to  the  overall  Alternative  Fuel 
Transportation  Program,  a  brief  overall 
simunary  of  10  CFR  part  490  is 
discussed. 

A.  Overview  of  DOE's  Alternative  Fuel 
Transportation  Program 

10  CFR  part  490  sets  forth  regulations 
that  implement  title  V  of  EPACT,  42 
U.S.C.  13251-13264.  The  regulations 
mandate  alternative  fueled  vehicle 
acquisition  requirements  for  certain 
alternative  fuel  providers  and  State 
government  fleets.  Part  490  is  one  of  a 
variety  of  EPACT  programs  designed  to 
promote  alternative  md  replacement 
fuels  that  reduce  reliance  on  imported 
oil,  decrease  greenhouse  gas  emissions, 
lessen  pollutant  emissions  and  help 
realize  EPACT's  10  percent  and  30 
percent  petroleum  replacement  fuels 
goals  in  the  years  2000  and  2010, 
respectively. 

Title  m  of  EPACT  requires  Federal 
fleet  acquisitions  of  alternative  fueled 
vehicles.  Title  fV  includes  specific 
authority  for  a  financial  incentive 
program  for  States,  a  public  information 
program,  and  a  program  for  certifying 
alternative  fuel  technician  training 
programs.  In  addition  to  the  mandates 
for  Die  purchase  of  alternative  fueled 
vehicles  that  apply  to  certain  alternative 


Federal  Register /Vol.  64,  No.  96  /  Wednesday,  May  19,  1999 /Rules  and  Regulations  27171 


fuel  providers  and  State  government 
fleets.  Title  V  provides  for  a  possible 
similar  mandate  for  certain  private  and 
municipal  fleets.  DOE  issued  an 
Advanced  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
April  17, 1998,  to  solicit  comments  on 
whether  alternative  fueled  vehicle 
acquisition  requirements  for  certain 
private  and  local  government  fleets 
should  be  promulgated  under  the  terms 
of  section  507(g)  of  EPACT  (63  FR 
19732).  Title  VI  provides  for  a  program 
to  promote  electric  motor  vehicles. 

The  types  of  vehicles  that  satisfy  the 
alternative  fuel  provider  and  State 
government  fleet  mandates  in  Title  V 
are  determined  in  part  by  the  definition 
of  "alternative  fuel"  in  Title  m,  section 
301(2).  That  definition  provides: 
"  'Alternative  fuel'  means  methanol, 
denatiued  ethanol,  and  other  alcohols; 
mixtm«s  containing  85  percent  or  more 
(or  such  other  percentage,  but  not  less 
than  70  percent,  as  determined  by  the 
Secretary,  by  rule,  to  provide  for 
requirements  relating  to  cold  start, 
safety,  or  vehicle  functions)  by  volume 
of  methanol,  denatured  ethanol,  and 
other  alcohols  with  gasoline  or  other 
fuels;  natiiral  gas;  fuels  (other  than 
alcohol)  derived  from  biological 
materials;  electricity  (including 
electricity  from  solar  energy);  and  any 
other  fuel  the  Secretary  determines,  by 
rule,  is  substantially  not  petrolemn,  and 
would  yield  substantial  energy  security 
benefits  and  substantial  environmental 
benefits."  42  U.S.C.  13211(2). 

EPACT  also  defines  the  term 
"replacement  fuel."  Section  301(14) 
provides:  "the  term  'replacement  fuel' 
means  the  portion  of  any  motor  fuel  that 
is  methanol,  ethanol,  or  other  alcohols, 
natural  gas,  liquefied  petroleum  gas, 
hydrogen,  coal  derived  liquid  fuels, 
fuels  (other  than  alcohol)  derived  from 
biological  materials,  electricity 
(including  electricity  &t)m  solar  energy), 
ethers,  or  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not 
petroleiun  and  woidd  jrield  substantial 
energy  security  benefits  and  substantial 
environmental  benefits."  42  U.S.C. 
13211(14). 

B.  Prior  Administrative  Action  on 
Biodiesel 

DOE  considered  the  allocation  of 
credits  for  use  of  biodiesel  fuel  in  the 
rulemaking  that  implemented  the 
alternative  fuel  provider  and  State 
government  fleet  mandates.  After 
considering  public  comments  on  the 
issue  of  whether  biodiesel  was  an 
alternative  fuel,  DOE  concluded  that 
neat  biodiesel  (B-lOO),  a  fuel  that  is  100 
percent  biodiesel  by  volume,  is 
included  in  the  definition  of 


"alternative  fuel."  Section  301(2)  of 
EPACT  expressly  refers  to  fuels  derived 
from  biological  materials.  With  respect 
to  the  credit  program  imder  section  508 
of  EPACT  (Subpart  F  of  10  CFR  part 
490),  DOE  concluded  that  credits  could 
be  given  in  certain  circimistances  for  the 
purchase  of  mediiun-  and  heavy-duty 
alternative  fueled  vehicles,  as  provided 
in  Subpart  F,  but  multiple  credits  based 
on  the  amoimt  of  fuel  consumed  were 
not  allowable. 

During  the  rulemaking  to  implement 
the  alternative  fuel  provider  and  State 
government  fleet  mandates,  proponents 
of  biodiesel  fuel  also  requested  DOE  to 
include  B-20,  a  fuel  that  is  20  percent 
biodiesel  and  80  percent  petroleum 
diesel  by  volume,  in  the  list  of 
alternative  fuels.  DOE  declined  on  the 
grounds  that  the  comments  did  not 
provide  sufficient  supporting 
information  to  warrant  including  this 
issue  within  the  scope  of  the 
rulemaking.  The  final  rule  was 
published  on  March  14, 1996  (61  FR 
10653). 

On  September  10, 1996,  the  National 
Biodiesel  Board  (NBB)  and  a  number  of 
co-petitioners  submitted  to  DOE  a 
petition  requesting  DOE  to  initiate  a 
rulemaking  to  amend  the  definition  of 
"alternative  fuel"  in  the  regulations  by 
adding,  without  limitation,  B-20.  In 
response  to  the  NBB  petition,  DOE,  on 
July  15. 1997,  issued  a  notice  in  the 
Federal  Register  (62  FR  37897)  inviting 
interested  members  of  the  public  to 
comment  on  the  petition  and  to  attend 
a  public  workshop  on  July  31  and 
August  1, 1997  at  which  the  petition 
and  related  policy  issues  were 
discussed.  c5n  November  16, 1999.  NBB 
and  the  co-petitioners  withdrew  their 
petition. 

n.  Section-by-Section  Discussion  of 
Interim  Final  Rule 

This  section  of  the  Supplementary 
Information  contains  explanatory 
material  for  some  of  the  ECRA  and 
interim  final  rule  provisions,  in  order  to 
provide  interpretive  guidance  to  States 
and  persons  that  must  comply  with  this 
part. 

The  biodiesel  fuel  use  credit  is  also 
available  to  Federal  fleets  that  are 
required  under  Title  HI,  Section  303  of 
the  Energy  Policy  Act  of  1992,  to 
purchase  certain  percentages  of 
alternative  fueled  vehicles.  Federal  fleet 
purchase  requirements  are  also 
stipulated  in  Executive  Order  13031  (61 
FR  66529).  Under  Executive  Order 
13031,  Federal  agencies,  as  part  of  their 
annual  budget  submission  to  the  Office 
of  Management  and  Budget,  are  required 
to  submit  a  report  on  their  compliance 
with  section  303  of  EPACT.  A  copy  of 


the  report  is  also  submitted  to  £)OE  and 
the  General  Services  Administration 
(GSA).  DOE  and  GSA  cooperatively 
analyze  the  agency  alternative  fueled 
vehicle  reports  and  acquisition  plans, 
and  jointly  submit  a  summary  report  to 
tiie  OMB.  Section  8  of  ECRA  also 
amended  section  310  of  EPACT  to 
require  each  Federal  agency  to  report 
annually  to  the  Congress  on  compliance 
with  the  alternative  fuel  purchasing 
requirements  for  Federal  fleets, 
including  a  plan  with  specific  dates  for 
achieving  compliance.  Federal  agencies 
will  also  be  required  to  publicly 
disseminate  such  reports  in  the  Federal 
Register  and  on  the  Internet. 

Federal  agency  alternative  fueled 
vehicle  acquisition  compliance  data  are 
currentiy  submitted  to  DOE  under  the 
Federal  Energy  Management  Program 
(FEMP).  DOE  plans  on  amending  the 
FEMP  reporting  form  to  allow  for  the 
allocation  of  biodiesel  fuel  use  credits 
for  Federal  fleets.  Like  State  and 
alternative  fuel  provider  fleets.  Federal 
fleets  will  be  required  to  report  the 
quantity  of  biodiesel  pinchased  for  use 
in  vehicles  weighing  in  excess  of  8,500 
lbs.  gross  vehicle  weight.  Federal  fleets 
seeking  to  utilize  the  biodiesel  fuel  use 
credit  should  follow  the  requirements 
laid  out  below  in  10  CFR  Part  490 
Subpart  H,  as  well  as  any  other 
guidance  issued  by  DOE.  The  only 
difference  for  the  Federal  fleets  will  be 
that  their  reporting  year  is  for  the  fiscal 
year.  October  1  through  September  30. 
as  opposed  to  a  model  year,  September 
1  through  August  31,  which  applies  to 
State  and  alternative  fuel  provider 
fleets,  as  well  as  private  and  mimicipal 
government  fleets  if  DOE  determines 
that  such  fleets  should  be  covered  imder 
the  Alternative  Fuel  Transportation 
Program. 

Section  490.702  Definitions.  This 
section  contains  definitions  of  biodiesel 
and  qualifying  volume  that  are  in 
section  312(f)  of  ECRA.  The  term 
'biodiesel'  is  defined  as  a  diesel  fuel 
substitute  produced  fit>m  nonpetroleiun 
renewable  resources  that  meets  the 
registration  requirements  for  fuels  and 
fuel  additives  established  by  the 
Environmental  Protection  Agency  imder 
section  211  of  the  Clean  Air  Act. 

The  term  "qualifying  volume"  is  set 
equal  to  450  gallons.  If  DOE  determines, 
after  the  rulemaking,  that  the  average 
annual  alternative  fiiel  use  in  light  duty 
vehicles  by  fleets  and  covered  persons 
exceeds  450  gallons  or  gallon 
equivalents,  DOE  may  set  a  qualifying 
volume  that  is  equal  to  the  average 
annual  alternative  fuel  use  determined 
by  its  collection  of  data  imder  section 
490.703. 
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Section  490.703  Biodiesel  Fuel  Use 
Credit  Allocation.  This  section 
prescribes  the  conditions  and 
exceptions  under  which  DOE  may 
allocate  an  alternative  fueled  vehicle 
acquisition  credit  to  a  fleet  or  covered 
person  for  each  "qualifying  voliune"  of 
the  biodiesel  component  of  a  fuel 
containing  at  least  20  percent  biodiesel 
by  volume.  The  allocation  of  such  a 
aredit  is  restricted  to  vehicles  owned  or 
operated  by  the  fleet  or  covered  person 
that  have  a  gross  vehicle  weight  rating 
of  more  than  8,500  lbs. 

Paragraph  (b)  of  this  section  states  the 
statutory  exceptions  to  allocation  of 
biodiesel  fuel  credits.  No  credits  may  be 
allocated  when  the  biodiesel  purchased 
is  for  use  in  an  alternative  fueled 
vehicle,  as  defined  in  Section  490.2. 
This  exception  is  designed  to  prevent 
fleets  and  covered  persons  from 
utilizing  the  biodiesel  fuel  use  credit  to 
claim  an  additional  alternative  fueled 
vehicle  acquisition  credit  on  an 
alternative  fueled  vehicle  which  has 
already  received  credit  by  virtue  of  its 
acquisition  for  use  in  a  covered  fleet. 
Additionally,  no  alternative  fueled 
vehicle  acquisition  credit  shall  be 
awarded  if  the  biodiesel  piuchased  is 
required  by  Federal  or  State  law. 

Section  490.704  Procedures  and 
Documentation.  Paragraph  (a)  of  this 
section  specifies  the  office  within  DOE 
that  will  receive  requests  for  biodiesel 
fuel  credits,  and  paragraph  (b)  covers 
the  documentation  that  must 
accompany  a  request.  To  ensure  proper 
credit  allocation,  a  fleet  or  covered 
person  under  this  section  must  provide 
written  docimientation  to  DOE 
supporting  the  aUocation  of  a  biodiesel 
fuel  use  credit.  The  written 
documentation  must  be  submitted  by 
the  December  31  after  the  applicable 
model  year.  The  initial  model  year  for 
use  of  the  biodiesel  fuel  use  credit  began 
on  November  14, 1998,  the  enactment  of 
ECRA,  and  will  dose  on  August  31, 
1999  for  State  and  alternative  fuel 
provider  fleets  and  September  30,  1999 
for  Federal  fleets.  Future  model  years, 
beginning  with  the  2000  model  year,  for 
use  of  the  biodiesel  fuel  use  credit, 
however,  will  be  complete  12-month 
years. 

Such  dociunentation  must  include 
meeting  the  annual  reporting 
requirements  of  section  490.704,  as  well 
as  section  490.205  for  State  fleets  and 
section  490.309  for  alternative  fuel 
provider  fleets.  The  form  referenced  in 
paragraph  (a)  is  the  annual  reporting 
form  DOE/OTT/101,  Annual  Alternative 
Fueled  Vehicle  Acquisition  Report  for 
State  Government  and  Alternative  Fuel 
Provider  Fleets.  It  will  be  amended  to 
include  the  documentation 


requirements  of  section  490.704. 
Documentation  reqiiirements  include 
listing  the  quantity  of  biodiesel 
purchased  for  use  in  vehicles  weighing 
in  excess  of  8,500  lbs.  gross  vehicle 
weight  for  the  model  year  covered  in  the 
report. 

Section  490.705  Use  of  Credits. 
Section  490.705  delineates  the  use  and 
limits  of  the  biodiesel  fuel  use  credit.  At 
the  request  of  a  fleet  or  covered  person, 
DOE  shall,  for  the  model  year  in  which 
the  purchase  of  a  qualifying  volmne  is 
made,  treat  that  pinchase  as  the 
acquisition  of  one  alternative  fueled 
vehicle  the  fleet  or  covered  person  is 
required  to  acquire  under  Subpart  C 
(State  fleets).  Subpart  D  (alternative  fuel 
provider  fleets),  and  Title  HI  of  EPACT 
(Federal  fleets).  The  use  of  the  biodiesel 
fuel  use  credit  to  serve  as  the 
acquisition  of  one  alternative  fueled 
vehicle  is  restricted  to  the  model  year, 
or  the  fiscal  year  in  the  case  of  Federal 
fleets,  in  which  the  biodiesel  is 
piuchased  and  cannot  be  carried 
forward  like  alternative  fueled  vehicle 
acquisition  credits  generated  under 
Subpart  F.  The  House  of  Representatives 
Commerce  Committee  Report  addressed 
these  restrictions,  stating  that  biodiesel 
fuel  use  credits  "may  only  be  used  by 
the  fleet  or  covered  person  that  earned 
the  credits  and  only  in  the  year  the 
credit  is  issued,  so  they  cannot  be 
traded  or  banked." ' 

Credits  allocated  under  subsection 
490.703  may  not  be  used  to  satisfy  more 
than  50  percent  of  the  alternative  fueled 
vehicle  requirements  of  a  fleet  or 
covered  person  under  Subpart  C  (State 
fleets).  Subpart  D  (alternative  fuel 
provider  fleets),  and  Title  III  of  EPACT 
(Federal  fleets).  This  limitation  would 
also  apply  to  private  and  municipal 
government  fleets  if  DOE  determines 
that  such  fleets  should  be  included  in 
the  Alternative  Fuel  Transportation 
Program.  The  50  percent  limitation  in 
section  490.705  does  not  apply  to  a  fleet 
or  covered  person  that  is  a  biodiesel 
alternative  fuel  provider  described  in 
sections  490.301  and  490.303.  Biodiesel 
alternative  fuel  providers  may  satisfy  up 
to  100  percent  of  their  alternative  fueled 
vehicle  acquisition  requirements 
through  the  use  of  biodiesel  fuel  use 
credits. 

Section  490.706  Procedure  for 
Modifying  the  Biodiesel  Component 
Percentage.  This  section  includes  a 
cross-reference  to  the  procedures  a 
person  may  use  to  request  DOE  to 
exercise  the  authority  provided  in 
section  312(a)(3)  of  ECRA  to  lower  the 
minimiun  20  percent  biodiesel  voliune 
requirement  for  reasons  related  to  cold 


'  H.R.  Rep.  No.  105-727,  Pt.  3,  at  33  (1998). 


start,  safety,  or  vehicle  function 
considerations.  DOE  expects  petitions  to 
change  the  percentage  requirement  to  be 
supported  by  data  demonstrating  the 
need  for  lowering  the  percentage. 
Section  490.707  Increasing  the 
Qualifying  Volume  of  the  Biodiesel 
Component.  This  section  allows  DOE  to 
collect  the  data  required  to  make  a 
determination  that  the  average  annual 
alternative  fuel  use  in  light  duty 
vehicles  by  fleets  and  covered  persons 
exceeds  450  gallons  or  gallon 
equivalents.  Such  a  data  collection 
effort  would  be  used  by  DOE  to  propose 
an  increase  in  the  450  gallon  qualifying 
volume  necessary  to  generate  credits 
under  the  Section  490.701  biodiesel  fuel 
use  credit.  A  DOE  proposal  to  increase 
the  qualifying  volume  would  have  to  be 
done  through  a  rulemaking  that 
provides  public  notice  and  opportunity 
for  comment.  DOE  does  not,  at  this  time, 
plan  on  proposing  an  increase  in  the 
qualifying  volume.  If  the  data  that 
become  available  on  alternative  fuel  use 
by  EPACT  alternative  fueled  vehicles 
indicate  that  average  alternative  fuel  use 
is  higher  than  450  gallons,  DOE  will 
consider  proposing  an  increase  in  the 
qualifying  voliune  level. 

m.  Public  Comment 

This  rule  prescribes  procedures  and 
contains  interpretive  guidance  for 
implementing  the  biodiesel  fuel  use 
credit  provisions  of  ECRA,  section  7.  An 
opportunity  for  prior  public  comment  is 
not  required  by  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  or  any 
other  law  for  this  type  of  rule,  nor  does 
DOE  see  any  need  for  prior  public 
comment  as  a  matter  of  policy.  The  rule 
contains  straightforward  procedures  for 
requesting  credits,  necessary  cross- 
references  to  other  provisions  in  the  Part 
490  Alternative  Fuel  Transportation 
Program,  and  implementing  provisions 
that  closely  track  the  statute. 

Although  DOE  is  making  this  rule 
effective  30  days  after  publication,  it  is 
nevertheless  interested  in  any  written 
data,  views,  or  comments  that  interested 
persons  may  have  with  respect  to  the 
rule.  DOE  will  take  appropriate  action 
after  considering  the  comments.  DOE 
invites  public  comments  by  the 
deadline  in  the  DATES  section  at  the 
beginning  of  this  notice.  Written 
comments  (5  copies)  should  be 
identified  on  the  outside  of  the 
envelope,  and  on  the  comments 
themselves,  with  the  designation: 
"Biodiesel  Fuel  Use  Credit  Interim  Final 
Rule,  Docket  Number  EE-RM-99- 
BIOD".  In  the  event  any  person  wishing 
to  submit  a  written  comment  cannot 
provide  five  copies,  alternative 
arrangements  may  be  made  in  advance 
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by  calling  Ms.  Andi  Kasarsky  at  (202) 
586-3012.  All  comments  submitted  will 
be  available  for  examination  in  the  Rule 
Docket  File  (EE-JlM-99-BIOD)  in  DOE's 
Freedom  of  Information  Reading  Room 
at  the  address  indicated  at  the  beginning 
of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  are  believed  to 
be  confidential,  and  which  may  be 
exempt  by  law  from  public  disclosure, 
should  submit  one  complete  copy,  as 
well  as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  The  DOE  will  make  its 
own  determination  of  any  such  claim. 

IV.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4, 1993). 
Accordingly,  this  rulemaking  has  not 
been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  "Federalism," 
52  FR  41685  (October  30, 1987)  requires 
that  regidations,  rules,  l^slation,  and 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and  ' 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  the  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  policy  action.  The 
Department  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  there  are  no  federalism 
implications  that  would  warrant  the 
preparation  of  a  fedwalism  assessment. 
The  interim  final  rule  will  not  have  a 
substantial  direct  efiiact  on  States,  the 
relationship  between  the  States  and 
Federal  Government,  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  every  rule  for  which  the  law 


reqiiires  publication  of  a  general  notice 
of  proposed  rulemaking  unless  the 
agency  certifies  that  the  rule,  if 
promulgated,  nvill  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Today's 
interim  final  rule  is  not  subject  to  a  legal 
requirement  for  a  general  notice  of 
proposed  rulemaking.  Accordingly,  DOE 
did  not  prepare  a  regulatory  flexibility 
analysis  for  this  rule. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  determined  that 
this  rule  is  covered  by  Categorical 
Exclusion  in  paragraph  A5  to  Subpart  D, 
10  CFR  part  1021.  Accordingly,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

This  interim  final  rule  contains  a 
collection  of  information  that  is  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  More 
specifically.  DOE  plans  to  obtain 
dociunentation  to  support  allocation  of 
credits  by  use  of  the  aimual  reporting 
form  DOE/Orr/lOl,  Annual  Alternative 
Fueled  Vehicle  Acquisition  Report  for 
State  Government  and  Alternative  Fuel 
Provider  Fleets.  DOE  proposes  to  amend 
that  form  to  include  the  dooimentation 
requirements  of  §490.704.  Fleets 
claiming  credits  must,  for  the  model 
year  in  which  the  biodiesel  fuel  is 
purchased,  report  the  quantity  of 
biodiesel  piuchased  for  use  in  vehicles 
weighing  in  excess  of  8,500  lbs.  gross 
vehicle  weight. 

The  tide,  description,  and  respondent 
description  of  the  collection  of 
information  for  the  existing  Alternative 
Fuel  Transportation  Program  are  shown 
as  follows  with  an  estimate  of  the 
annual  reporting  and  record  keeping 
burden.  Included  in  the  estimate  are  the 
time  for  reviewing  instructions, 
searching  existing  data  sotuces, 
gathering  and  maintaining  the  data 
needed,  and  providing  the  information. 
DOE  does  not  expect  any  change  in  the 
existing  burden  with  the  addition  of  the 
availability  of  the  biodiesel  fuel  use 
credit  to  affected  fleets.  Should  fleets 
utilize  the  biodiesel  fuel  use  credit,  DOE 
beUeves  that  the  increased  burden  of 
reporting  biodiesel  fuel  use  credits 
woidd  be  counterbalanced  by  a  reduced 
burden  of  reporting  the  nimiber  of 
alternative  fueled  vehicles  acquired. 

Collection  Title:  Annual  Alternative 
Fueled  Vehicle  Acquisition  Report  lor 
State  Government  and  Alternative  Fuel 
Provider  Fleets. 


Type  of  Review:  Revised  collection. 

OMB  Number:  1910-5101. 

Type  of  Respondents:  States  and 
alternative  fuel  provider  firms. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Total  Burden  Hours: 
12,000. 

Frequency  of  Responses:  Annually. 

DOE  invites  comments  on:  (1)  The 
need  for  the  proposed  collection  of 
information;  (2)  the  accuracy  of  DOE's 
burden  estimates,  including  the  validity 
of  the  methodology  and  assumptions 
used;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  ways  to  minimize 
the  biuden  of  the  collection  of 
information  on  respondents. 

As  provided  in  5  CFR  1320.5(c)(1). 
collections  of  information  addressed  in 
an  interim  final  rule  are  subject  to  the 
procedures  in  5  CFR  1320.10.  Interested 
persons  and  organizations  may  submit 
comments  on  the  information  collection 
in  this  rule  by  Jidy  19, 1999  to  Paul 
McArdle,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  (EE-34),  U.  S. 
Department  of  Enei^gy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  and  to  the  DOE 
Desk  Officer,  OMB,  NRD,  Room  10202, 
725  17di  Street,  NW,  Washington,  DC 
20503. 

At  the  close  of  the  60-day  comment 
period,  DOE  will  review  the  comments 
received,  revise  the  information 
collection  as  necessary,  and  submit 
these  provisions  to  OMB  for  review. 
DOE  will  publish  a  notice  in  the  Federal 
Register  when  the  information 
collection  provisions  are  submitted  to 
OMB,  and  an  opportunity  for  public 
comment  to  OMB  will  be  provided  at 
that  time.  DOE  will  publish  a  notice  in 
the  Federal  Register  of  OMB's  decision 
to  approve,  modify,  or  disapprove  the 
collection  of  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  current,  valid  OMB  control 
number. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biuden  reduction.  Section  3(b)  of 
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Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
reguiation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  tmreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  interim 
final  rule  meets  the  relevant  standards 
of  Executive  Order  12988. 

G.  fleview  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  and 
requires  an  agency  plan  for  giving  notice 
and  opportuinity  for  timely  input  to 
potentially  affected  small  governments 
before  establishing  any  requirements 
that  might  significantly  or  uniquely 
a^ct  small  governments.  The  interim 
final  rule  published  today  does  not 
contain  any  Federal  mandate,  so  these 
requirements  do  not  apply. 

H.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  the  promulgation  of 
this  rule  prior  to  its  e^ctive  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

List  of  SubjedB  in  10  CFR  Part  490 

Administrative  practice  and 
procedure,  Energy  conservation.  Fuel, 
Motor  vehicles. 


Issued  in  Washington,  E)C  on  April  28, 
1999. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
Preamble,  Part  490  of  Title  10,  Chapter 
n,  Subchapter  D  of  the  Code  of  Federal 
Regidations,  is  amended  as  follows: 

PART  49a-ALTERNATrVE  FUEL 
TRANSPORTATION  PROGRAM 

1 .  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  42  U.S.C.  7191. 13211-13212, 
13235, 13251, 13257, 12260-12263. 

2.  Subpart  H — Biodiesel  Fuel  Use 
Credit  is  added  to  read  as  follows: 

Subpart  H — Biodiesel  Fuel  Use  Credit 


Sec. 

490.701 

490.702 

490.703 

490.704 

490.705 

490.706 


Purpose  and  scope. 
Definitions. 

Biodiesel  fuel  use  credit  allocation. 
Procedures  and  documentation. 
Use  of  credits. 

Procedure  for  modifying  the 
biodiesel  component  percentage. 

490.707  Increasing  the  qualifying  volume  of 
the  biodiesel  component. 

490.708  Violations. 

§490.701    Purpose  and  scope. 

(a)  This  subpart  implements 
provisions  of  the  Energy  Conservation 
Reauthorization  Act  of  1998  (Pub.  L. 
105-388)  that  require,  subject  to  some 
limitations,  the  allocation  of  credit  to  a 
fleet  or  covered  person  under  Titles  HI 
and  V  of  the  Energy  Policy  Act  of  1992 
for  the  purchase  of  a  qualifying  volume 
of  the  biodiesel  component  of  a  fuel 
containing  at  least  20  percent  biodiesel 
by  volume. 

(b)  Fleets  and  covered  persons  may 
use  these  credits  to  meet,  in  part,  their 
mandated  alternative  fueled  vehicle 
acquisition  requirements. 

S  490.702    Definitions. 

In  addition  to  the  definitions  foimd  in 
§  490.2,  the  following  definitions  apply 
to  this  subpart — 

Biodiesel  means  a  diesel  fuel 
substitute  produced  from  nonpetroleum 
renewable  resources  that  meets  the 
registration  requirements  for  fuels  and 
fuel  additives  established  by  the 
Environmental  Protection  Agency  under 
section  211  of  the  Clean  Air  Act;  and 

Qualifying  volimie  means — 

(1)  450  gallons;  or 

(2)  If  DOE  determines  by  rule  that  the 
average  annual  alternative  fuel  use  in 
light  duty  vehicles  by  fleets  and  covered 
persons  exceeds  450  gallons  or  gallon 
equivalents,  the  amount  of  such  average 
annual  alternative  fuel  use. 


§490.703    Biodiesel  fuel  use  credit 
allocation. 

(a)  DOE  shall  allocate  to  a  fleet  or 
covered  person  one  credit  for  each 
qualifying  volume  of  the  biodiesel 
component  of  a  fuel  that  contains  at 
least  20  percent  biodiesel  by  volume  if: 

(1)  Each  qualifying  volume  of  the 
biodiesel  component  of  a  fuel  was 
purchased  after  November  13, 1998; 

(2)  The  biodiesel  component  of  fuel  is 
used  in  vehicles  owned  or  operated  by 
the  fleet  or  covered  person;  and 

(3)  The  biodiesel  component  of  the 
fuel  is  used  in  vehicles  weighing  more 
than  8,500  pounds  gross  vehicle  weight 
rating. 

(b)  No  credit  shall  be  allocated  imder 
this  subpart  for  a  purchase  of  the 
biodiesel  component  of  a  fuel  if  the  fuel 
is: 

(1)  For  use  in  alternative  fueled 
vehicles;  or 

(2)  Required  by  Federal  or  State  law. 

§490.704    Procedures  and  documentation. 

(a)  To  receive  a  credit  under  this 
subpart,  the  fleet  or  covered  person 
shall  submit  its  request,  on  a  form 
obtained  from  DOE,  to  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  U.  S.  Department  of  Energy,  E£- 
34. 1000  Independence  Ave.  SW., 
Washington,  DC  20585,  or  such  other 
address  as  DOE  may  publish  in  the 
Federal  Register,  along  with  the 
documentation  required  by  paragraph 

(b)  of  this  section. 

(b)  Each  request  for  a  credit  tmder  this 
subpart  must  be  submitted  on  or  before 
the  December  31  after  the  close  of  the 
applicable  model  year  and  must  include 
written  documentation  stating  the 
quantity  of  biodiesel  purchased,  for  the 
given  model  year,  for  use  in  vehicles 
weighing  in  excess  of  8,500  lbs.  gross 
vehicle  weight; 

(c)  A  fleet  or  covered  person 
submitting  a  request  for  a  credit  tmder 
this  subpart  must  maintain  and  retain 
purchase  records  verifying  information 
in  the  request  for  a  period  of  three  years 
from  December  31  inmiediately  after  the 
close  of  the  model  year  for  which  the 
request  is  submitted. 

§490.705    Use  of  credits. 

(a)  At  the  request  of  a  fleet  or  covered 
person  allocated  a  credit  under  this 
subpart,  DOE  shall,  for  the  model  year 
in  which  the  purchase  of  a  qualifying 
volume  is  made,  treat  that  purchase  as 
the  acquisition  of  one  alternative  fueled 
vehicle  the  fleet  or  covered  person  is 
required  to  acquire  imder  sections 
490.201. 490.302  and  490.307,  and  Title 
III  of  the  Energy  PoUct  Act  of  1992. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  credits  allocated 
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under  this  subpart  may  not  be  used  to 
satisfy  more  than  50  percent  of  the 
alternative  fueled  vehicle  requirements 
of  a  fleet  or  covered  person  under 
sections  490.201, 490.302  and  490.307, 
and  Title  in  of  the  Enei^gy  Policy  Act  of 
1992. 

(c)  A  fleet  or  covered  person  that  is  a 
biodiesel  alternative  fuel  provider 
described  in  section  490.303  of  this  part 
may  use  its  credits  allocated  under  this 
subpart  to  satisfy  all  of  its  alternative 
fueled  vehicle  requirements  under 
section  490.302. 

S  490.706    Proc«dure  for  modifying  ttw 
biodiesel  component  parcentege. 

(a)  DOE  may,  by  nde,  lower  the  20 
percent  biodiesel  voliune  requirement  of 
this  subpart  for  reasons  related  to  cold 
start,  safety,  or  vehicle  function 
considerations. 

(b)  Any  person  may  use  the 
procedures  in  section  490.6  of  this  part 
to  petition  DOE  for  a  rulemaking  to 
lower  the  biodiesel  voliune  percentage. ' 
A  petitioner  shoiUd  include  any  data  or 
information  that  it  wants  IX)E  to 
consider  in  deciding  whether  or  not  to 
begin  a  rulemaking. 

1480.707    Inereasing  the  qualifying  voiuma 
of  tiia  biodiasai  eomponant 

DOE  may  increase  the  qualifying 
voliune  of  the  biodiesel  component  of 
fuel  for  piuposes  of  allocation  of  credits 
imder  this  subpart  only  after  it: 

(a)  Collects  data  establishing  that  the 
average  annual  alternative  fuel  use  in 
light  duty  vehicles  by  fleets  and  covered 
persons  exceeds  450  gallons  or  gallon 
equivalents;  and 

(b)  Conducts  a  rulemaking  to  amend 
the  provisions  of  this  subpart  to  change 
the  qualifying  voliune  to  the  average 
annual  altwnative  fuel  use. 

1490.706    Violationa. 

Violations  of  this  subpart  are  subject 
to  investigation  and  enforcement  under 
subpart  G  of  this  part 

[FR  Doc.  9^-12571  Filed  5-18-99;  8:45  am] 
BiLUNO  cooE  aseo-fio-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Doeliat  No.  NM152;  Special  Conditions  No. 
25-144-SC] 

Special  Conditions:  Boeing  Model  717- 
200  Airplane;  Operation  Without 
Normal  Eisctrical  Povver 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  717-200 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  associated 
with  its  electronic  flight  and  engine 
control  systems.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  these  design  features.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  ^me  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Lakin,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056;  telephone  (425)  227-1187, 
facsimile  (425)  227-1149. 

SUPPLEMENTARY  INFORMATK)N: 
Backgroond 

On  August  8, 1994,  the  Los  Angeles 
Aircraft  Certification  Ofhce  received  an 
application  from  the  McEionnell 
Douglas  Corporation,  now  a  wholly 
owned  subsidiary  of  The  Boeing 
Company,  informing  the  FAA  of  their 
intention  to  seek  an  amendment  to  FAA 
Type  Certificate  No.  A6WE  to  add  the 
new  Model  MD-95-30,  which  was  later 
renamed  the  Boeing  Model  717-200. 

The  Boeing  Model  717-200  is  a 
derivative  of  the  DC-9/MD-80/MD-90 
series  of  airplanes,  Type  Certificate  No. 
A6WE,  and  is  scheduled  to  be 
certificated  in  September  1999.  The 
Boeing  Model  717-200  is  a  low-wing, 
pressurized  airplane  with  twin,  body- 
mounted,  jet  engines  that  is  configured 
for  approximately  100  passengers.  The 
airplane  has  a  maximum  takeoff  weight 
of  121,000  pounds,  a  mflYinrmm  lancfiug 
weight  of  104,000  pounds,  a  maximum 
operating  altitude  of  37,000  feet,  and  a 
range  of  1500  nautical  miles  at  a  cruise 
speed  of  Mach  0.76.  The  overall  length 
of  the  Boeing  Model  717-200  is  124  feet, 
the  height  is  29  feet,  1  inch,  and  the 
wing  span  is  93  feet,  4  inches.  Features 
have  been  added  to  the  Boeing  Model 
717-200  to  provide  cost-efficient 
performance  and  decreased  crew 
workload.  These  features  include  an 
advanced  flight  compartment,  BMW/ 
Rolls-Royce  BR715  engines,  an 
advanced  auxiliary  power  unit  (APU), 
advanced  environmental  systems,  and 
an  updated  interior. 

The  advanced  flight  compartment 
includes  an  electronic  instrument 
system,  with  six  liquid  crystal  displays. 


to  show  navigation,  engine,  and  system 
data.  For  decreased  crew  workload,  the 
Boeing  Model  717-200  has  a  flight 
management  system  and  an  autoflight 
system,  with  Category  nia  autoland 
capability.  A  central  fault  display 
system  allows  maintenance  personnel 
access  to  fault  data  to  perform  retum-to- 
service  tests. 

The  Boeing  Model  717-200  is 
equipped  with  two  electronically 
controlled  BMW/Rolls-Royce  BR715 
high-bypasss  ratio  engines  capable  of 
suppl)ring  up  to  21,000  pounds  of 
thrust.  For  reverse  thrust,  the  engine  has 
fixed  pivot  door  type  thrust  reversers. 

The  advanced  APU  is  a  simple  design 
with  a  single-stage  compressor  and 
turbine.  The  APU  uses  modular 
components  for  increased  reliability  and 
decreased  maintenance  and  is 
controlled  by  an  electronic  control  unit 

The  Boeing  Model  717-200  has  a 
simplified  pneumatic  system  to  supply 
bleed-air  for  the  airplane  systems.  Th«» 
dual  cabin  pressure  control  system  has 
automatic  control,  with  a  manual 
backup. 

The  passenger  compartment  interior 
has  overhead  stowage  compartments, 
forward  and  aft  lavatories,  and  two 
forward  service  galleys.  The  interior 
also  has  a  full-grip  lighted  handrail 
attached  to  the  overhead  stowage 
compartments,  for  safety  and 
convenience.  Class  C  cargo 
compartments  are  located  in  the  lower 
forward  and  aft  ends  of  the  airplane. 

Type  Certification  Bans 

Under  the  provisions  of  §  21.101,  The 
Boeing  Company  must  show  that  the 
Model  717-200  meets  the  appUcable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A6WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
717-200.  The  regulations  incorporated 
by  reference  in  ^  type  cwtificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A6WE  are  as  follows: 

The  type  certification  basis  for  the 
Boeing  Model  717-200  airplane  is  14 
CFR  part  25,  effective  February  1, 1965, 
as  amended  by  Amendments  25-1 
through  25-82,  except  for  certain 
reversions  to  earlier  amendments  for 
parts  of  the  airplane  not  affected  by 
these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  717-200  because 
of  a  novel  or  unusual  design  feature, 
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special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition,  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  717-200  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34,  and  the  noise  certification 
requirements  of  14  CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  featiire,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  717-200  will 
incorporate  the  following  novel  or 
unusual  design  features: 

The  Boeing  Model  717-200  airplane 
will  utilize  electronic  flight  and  engine 
control  systems  that  establish  the 
criticality  of  the  electrical  power 
generation  and  distribution  systems. 
Since  the  loss  of  all  electrical  power 
may  be  catastrophic  to  the  airplane,  a 
special  condition  is  proposed  to  retain 
the  level  of  safety  envisioned  by 
§  25.1351(d). 

The  Boeing  Model  717-200  airplane 
will  require  a  continuous  source  of 
electrical  power  in  order  for  the 
electronic  flight  instrument  system  to 
remain  operable.  Section  §  25.1351(d), 
"Operation  without  normal  electrical 
power,"  requires  safe  operation  in 
visual  flight  rule  (VFR)  conditions  for  a 
period  of  not  less  than  five  minutes  with 
inoperative  normal  power.  This  rule 
was  structured  around  a  traditional 
design  utilizing  analog/mechanical 
flight  instrumentation,  which  allows  the 
crew  to  sort  out  the  electrical  failure, 
start  engine(s)  if  necessary,  and  re- 
establish some  of  the  electrical  power 
generation  capability.  However,  with 
today's  aircraft,  complex  electronic/ 
avionics  systems  are  now  performing 
critical  functions  that  may  require 
uninterrupted  electrical  power  for 
continued  safe  flight  (in  instrument 
meteorological  conditions  (IMC))  and 
landing. 

In  addition,  §  121.161  states  that  an 
operator  may  fly  a  twin-engine  airplane 


over  a  route  that  allows  up  to  one-hour 
flying  time  from  a  suitable  airport.  If 
Boeing  seeks  operational  approval  for 
extended  over  water  operations,  with  a 
possible  diversion  time  of  one  hour,  the 
emergency  power  system  must  be 
capable  of  providing  at  least  one  hour  of 
operation  to  critical  and  essential 
systems.  If,  however,  Boeing  intends  to 
exclude  extended  over  water  operations, 
then  only  30  minutes  of  emergency 
power  will  be  required. 

In  order  to  maintain  the  same  level  of 
safety  associated  with  traditional 
designs,  the  Boeing  Model  717-200 
design  must  provide  at  least  30  minutes 
of  emergency  power  without  the  normal 
source  of  engine  or  APU  generated 
electrical  power.  It  shoidd  be  noted  that 
service  experience  has  shown  that  the 
loss  of  all  electrical  power  generated  by 
the  airplane's  engine  generators  or  APU 
is  not  extremely  improbable.  Thus,  it 
must  be  demonstrated  that  the  airplane 
can  continue  through  safe  flight  and 
landing  with  only  the  use  of  its 
emergency  electrical  power  systems. 
These  emergency  electrical  power 
systems  must  be  able  to  power  loads 
that  are  essential  for  continued  safe 
flight  and  landing.  The  emergency 
electrical  power  system  must  be 
designed  to: 

1.  Continue  to  operate  the  airplane  for 
inunediate  safety  without  the  need  for 
crew  action  following  the  loss  of  the 
normal  engine  (which  includes  APU 
power)  generator  electrical  power 
system, 

2.  Supply  electrical  power  required  for 
continued  safe  flight  and  landing,  and 

3.  Supply  electrical  power  required  to 
restart  the  engines. 

For  compliance  piu-poses  a  test 
demonstration  of  the  loss  of  normal 
engine  generator  power  is  to  be 
established  such  that: 

1.  The  failure  condition  is  assumed  to 
occur  during  night  IMC  at  the  most 
critical  phase  of  the  flight  relative  to 
the  electrical  power  system  design 
and  distribution  of  equipment  loads 
on  the  system. 

2.  The  airplane  engine  restart  capability 
must  be  provided  and  operations 
continued  in  IMC  after  the 
unrestorable  loss  of  normal  engine 
generator  power. 

3.  The  airplane  is  demonstrated  to  be 
capable  of  continuous  safe  flight  and 
landing.  The  length  of  time  must  be 
computed  based  on  the  maximum 
diversion  time  capability  for  which 
the  airplane  is  being  certified. 
Consideration  for  speed  reductions 
resulting  from  the  associated  failure 
must  be  made. 

4.  The  availability  of  APU  operation 
should  not  be  considered  in 


establishing  emergency  power  system 
adequacy. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  25-99-01-SC  for  the 
Boeing  Model  717-200  series  airplanes 
was  published  in  the  Federal  Register 
on  March  25, 1999  (64  FR  14408).  One 
commenter  responded  and  had  no 
objection  to  the  special  conditions.  The 
special  conditions  are  adopted  as 
proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  717-200  airplanes.  Should  the 
McDonnell  Douglas  Corporation,  now  a 
wholly  owned  subsidiary  of  The  Boeing 
Company  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  imusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Boeing 
Model  717-200  airplanes.  It  is  not  a  nde 
of  general  applicability,  and  it  affects 
only  the  applicant  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
717-200  airplanes. 

1.  Operation  Without  Normal  Electrical 
Power.  In  lieu  of  compliance  with 
§  25.1351(d),  "It  must  be 
demonstrated  by  test,  or  combination 
of  test  and  analysis,  that  the  airplane 
can  continue  safe  flight  and  landing 
with  inoperative  normal  engine  and 
APU  generator  electrical  power 
(electrical  power  sources  excluding 
the  battery  and  any  other  standby 
electrical  sources).  The  airplane 
operation  must  be  considered  at  the 
critical  phase  of  flight  and  include  the 
ability  to  restart  the  engines  and 
maintain  flight  for  the  maximimi 
diversion  time  capability  being 
certified." 
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Issued  in  Renton,  Washington  on  May  11, 
1999. 
Donald  E.  Gonder, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doc.  99-12608  Filed  5-18-99;  8:45  am] 

BILLING  CODE  4910-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  95F-0191] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyestercarbonate  resins 
produced  by  the  condensation  of  4,4'- 
isopropylidenediphenol,  carbonyl 
chloride,  terephthaloyl  chloride,  and 
isophthaloyl  chloride.  The  finished 
resins  are  composed  of  45  to  85  mole 
percent  ester,  of  which  up  to  55  mole 
percent  is  the  terephthaloyl  isomer,  as 
articles  or  components  of  articles  in 
contact  with  food.  This  action  responds 
to  a  petition  filed  by  the  General  Electric 
Co. 

DATES:  This  regulation  is  effective  May 
19, 1999;  written  objections  and 
requests  for  a  hearing  by  June  18, 1999. 
ADDRESSES:  Sdtmiit  written  objections  to 
the  Dockets  Maqpgement  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  31,  1995  {60  FR  39000),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  5B4470)  had  been  filed  by  the 
General  Electric  Co.,  1  Lexan  Lane,  Mt. 
Vernon,  IN  47620-9364.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  177.1585 
Polyestercarbonate  resins  (21  CFR 
177.1585)  to  provide  for  the  safe  use  of 
polyestercarbonate  resins  produced  by 
the  condensation  of  4,4'- 
isopropylidenediphenol,  carbonyl 
chloride,  terephthaloyl  chloride,  and 
isophthaloyl  chloride.  The  finished 


resins  are  composed  of  45  to  85  percent 
ester,  of  which  up  to  55  percent  is  the 
terephthaloyl  isomer,  as  articles  or 
components  of  articles  in  contact  with 
food.  {The  agency  will  subsequently  use 
mole-percent  to  describe  these  resins 
because  this  term  better  describes  the 
resin  composition.) 

In  its  evaluation  of  the  safety  of  this 
food  additive,  FDA  has  reviewed  the 
safety  of  the  additive  itself,  the  starting 
materials  used,  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  bora  its 
manu&ctiuing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  residual  amounts  of  methylene 
chloride,  which  has  been  shown  to 
cause  cancer  in  test  animals.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  methylene  chloride,  are 
conunonly  foimd  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safiety 

Under  the  general  safety  standard  of 
section  409(c){3){A)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  {the  act)  {21 
U.S.C.  348{c)(3){A)),  a  food  additive 
cannot  be  approved  for  a  particiUar  use 
unless  a  fair  evaluation  of  the  data 
available  to  FDA  establishes  that  the 
additive  is  safe  for  that  use.  FDA's  food 
additive  regulations  {21  CFR  170.3{i)) 
define  safe  as  "a  reasonable  certainty  in 
the  minds  of  competent  scientists  that 
the  substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  {409{c)(3)(A)) 
provides  that  no  food  additive  shall  be 
deemed  safe  if  it  is  foimd  to  induce 
cancer  when  ingested  by  man  or  animal. 
Importantly,  however,  the  Delaney 
clause  applies  to  the  additive  itself  and 
not  to  the  impurities  in  the  additive. 
That  is,  where  an  additive  itself  has  not 
been  shown  to  cause  cancer,  but 
contains  a  carcinogenic  impurity,  the 
additive  is  properly  evaluated  under  the 
general  safety  standard  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
intended  use  of  the  additive  {Scott  v. 
FDA,  728  F.2d  322  {6th  Cir.  1984)). 

n.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  polyestercarbonate 
resins,  as  food  packaging,  will  not 
significantly  increase  the  overall 
exposure  to  polyestercarbonate 
oligomers,  monomers,  p-cumylpheuol, 
and  methylene  chloride  above  the 
exposine  from  the  currendy  regulated 


uses  of  these  polyestercarbonate  resins 
(Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  use  of  which  will  resiUt  in  sucji 
low  exposure  levels  {Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure 
resulting  from  the  petitioned  use  of  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  imder  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by 
methylene  chloride,  the  carcinogenic 
chemical  that  may  be  present  as  an 
impiuity  in  the  additive.  This  risk 
evaluation  of  methylene  chloride  has 
two  aspects:  {1)  Assessment  of  exposure 
to  the  impiuity  from  the  petitioned  use 
of  the  additive;  and  {2)  extrapolation  of 
the  risk  observed  in  the  animal  bioassay 
to  the  conditions  of  probable  exposure 
to  hiunans. 

A.  Methylene  Chloride 

FDA  has  estimated  the  exposure  to 
methylene  chloride  from  the  petitioned 
and  regulated  uses  of  polyestercarbonate 
resins  as  articles  intended  to  contact 
food  to  be  no  more  than  4.9  parts  per 
billion  in  the  daily  diet  {3  kilogram),  or 
15  micrograms  per  person  per  day  (Ref. 
1).  The  agency  used  data  in  the  National 
Toxicology  Program  Report  No.  306 
(January  1986),  on  inhalation  studies  in 
F344/N  rats  and  B6C3F,  mice  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
this  chemical  resulting  from  the 
petitioned  and  regulated  uses  of  the 
additive  (Ref.  3).  The  authors  reported 
that  the  test  material  caused  an 
increased  incidence  of  liver  cell 
neoplasms  and  lung  neoplasms  in  both 
male  and  female  B6C3Fi  mice. 

Based  on  the  agency's  estimate  that 
exposure  to  methylene  chloride  will  not 
exceed  15  micrograms/person/day,  FDA 
estimates  that  the  upper-bound  limit  of 
lifetime  hiunan  risk  from  the  regulated 
and  petitioned  uses  of  the 
polyestercarbonate  resins  is  1  x  lO'  or 
1  in  10  million  (Ref.  4).  Because  of 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  methylene 
chloride  is  likely  to  be  substantially  less 
than  the  estimated  exposure,  and 
therefore,  the  probable  lifetime  human 
risk  would  be  less  than  the  upper-bound 
limit  of  lifetime  hiunan  risk.  Thus,  the 
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agency  concludes  that  there  is 
reasonable  certainty  that  no  harm  from 
exposiire  to  methylene  chloride  would 
result  from  the  petitioned  use  of  the 
additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amoimt  of  methylene 
chloride  present  as  an  impiuity  in  ^e 
additive.  The  agency  finds  that  the 
specification  currently  in  §  177.1585  is 
adequate  to  insure  that  the  risk  frtim 
methylene  chloride  resulting  fit)m  the 
petitioned  use  of  the  polyestercarbonate 
resins  in  contact  with  food  is 
insignificant  and  that  use  of  the  resins 
is  safe. 

IIL  Conclurion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  uses  for  the 
food  additive  in  food-contact  articles  are 
safe,  that  the  food  additive  will  achieve 
its  intended  technical  effect,  and  that 
the  regulations  in  §  177.1585  should  be 
amended  as  set  forth  in  the  codified  of 
this  dociunent. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  previously.  As  provided  in 
§  171.1(h)(2),  the  agency  will  delete 
bom  the  docimients  any  materials  that 
are  not  available  for  public  disclosure 
before  making  the  docimients  available 
for  inspection. 

IV.  EnvinHunental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  coUection 
of  information.  Therefore,  clearance  by 
the  Office  of  Managmnentand  Budget 
imder  the  PaperwoitReduction  Act  of 
1995  is  not  reqiiired. 


VI.  Oblections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  18, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto  and  may  make  a  written  request 
for  a  public  hearing  on  the  stated 
objections  and  the  grounds  for  the 
objection.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
partioUar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docimients 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  dated  April  25, 1996, 
from  the  Chemistry  Review  Branch  (HFS- 
247),  to  the  Indirect  Additives  Branch  (HFS- 
216)  enUtled  "FAP  5B4470  (MATSi  825, 
M2.0  and  2.1 — General  Electric  Company 
(GE)  Polyestercarbonate  (PEC)  resins. 
Submission  dated  6-1-95." 

2.  Kokoski,  C.  J.,  "Re^atory  Food 
Additive  Toxicology"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Hombuiger,  J.  K.  Marquis,  and  S.  Karger, 
New  York,  NY,  pp.  24-33,  1985. 

3.  "Toxicology  and  Carcinogenesis  Studies 
of  Dichloromethane  (Methylene  Chloride) 
(CAS  Reg.  No.  75-09-2)  in  F344/N  Rats  and 
B6C3Fi  Mice  (Inhalation  Studies),"  National 
Toxicology  Program  Technical  Report  Series, 
No.  306  (January  1986). 

4.  Memorandum,  dated  June  4, 1996,  from 
the  Indirect  Additives  Branch,  (HFS-216),  to 
Executive  Secretary,  Quantitative  Risk 
Assessment  Committee  (QRAC),  (HFS-308), 
entitled  "Estimation  of  Upper-bound 
Lifetime  Human  Risk  from  Methylene 


Chloride  in  Polyestercarbonate  Resins,  the 
Subject  of  FAP  5B4470  (General  Electric 
Co.)." 

List  of  Sul^ectB  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADOmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  177.1585  is  amended  by 
revising  paragraphs  (a)  and  (c)(1)  to  read 
as  follows: 

§  177.1585    Polyestercarbonate  resins. 

***** 

(a)  Polyestercarbonate  resins  (CAS 
Reg.  No.  71519-80-7)  are  produced  by 
the  condensation  of  4,4'- 
isopropylidenediphenol,  carbonyl 
chloride,  terephthaloyl  chloride,  and 
isophthaloyl  chloride  such  that  the 
finished  resins  are  composed  of  45  to  85 
molepercent  ester,  of  which  up  to  55 
mole-percent  is  the  terephthaloyl 
isomer.  The  resins  are  manufectured 
using  a  phthaloyl  chloride/carbonyl 
chloride  mole  ratio  of  0.81  to  5.7/1  and 
isophthaloyl  chloride/terephthaloyl 
chloride  mole  ratio  of  0.81/1  or  greater. 
The  resins  are  also  properly  identified 
by  CAS  Reg.  No.  114096-64-9  when 
produced  with  the  use  of  greater  than  2 
but  not  greater  than  5  weight  percent  p^ 
cumylphenol  (CAS  Reg.  No.  599-64-4), 
as  an  optional  adjuvant  substance  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 
*        *        •        *        • 

(c)*  *  * 

(1)  Specifications.  Polyestercarbonate 
resins  identified  in  paragraph  (a)  of  this 
section  can  be  identified  by  their 
characteristic  infrared  spectrum.  The 
resins  shall  comply  with  either  or  both 
of  the  following  specifications: 

(i)  The  solution  intrinsic  viscosity  of 
the  polyestercarbonate  resins  shall  be  a 
minimum  of  0.44  deciliter  per  gram,  as 
determined  by  a  method  entitled 
"Intrinsic  Viscosity  (IV)  of  Lexan® 
Polyestercarbonate  Resin  by  a  Single 
Point  Method  Using  Dichloromethane  as 
the  Solvent,"  developed  by  the  General 
Electric  Co.,  September  20, 1985,  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Office  of  Prraiarket  Approval, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-215),  Food  and  Drug 


Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  Food 
and  Drug  Administration,  200  C  St.  SW., 
rm.  3321,  Washington,  DC,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC;  or 

(ii)  A  minimum  weight-average 
molecular  weight  of  27,000,  as 
determined  by  gel  permeation 
chromatography  using  polystyrene 
standards. 
***** 

Dated:  May  10, 1999. 
WilUam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  99-12531  Filed  5-18-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD08-99-034] 

Drawbridge  Operating  Regulation;  Gulf 
Intracoastal  Waterway,  TX 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.977  governing  the 
operation  of  the  Pelican  Island 
Causeway  bascule  drawbridge  across  the 
Gulf  Intracoastal  Waterway,  mile  350.1 
at  Galveston,  Galveston  County,  Texas. 
This  deviation  allows  the  Galveston 
County  Navigation  District  to  maintain 
the  bridge  in  the  closed-to-navigation 
position  from  7  a.m.  imtil  7  p.m.  fitim 
Monday,  May  17, 1999,  until  Friday, 
June  4, 1999.  Additionally,  the  bridge 
may  remain  in  die  closed-to-navigation 
position  continuously  from  7  a.m.  on 
Thursday,  May  20, 1999,  until  7  p.m.  on 
Sunday,  May  23, 1999.  At  all  other 
times,  the  bridge  will  operate  normally 
for  the  passage  of  vessels.  This 
temporary  deviation  is  issued  to  allow 
for  the  replacement  of  the  bridge 
fiendering  system. 

DATES:  This  deviation  is  effective  from. 
7  ajn.  on  Monday,  May  17, 1999,  until 
7  p.m.  on  Friday,  June  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank,  Brieve  Administration 
Branch,  Commander  (ob),  Ei^th  Coast 
Guard  District,  501  Magazine  Street, 


New  Orleans,  Louisiana  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 
Navigation  on  the  waterway  consists  of 
tugs  with  tows,  fishing  vessels,  sailing 
vessels,  and  other  recreational  craft.  The 
Galveston  County  Navigation  District 
requested  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  in 
order  to  accommodate  the  replacement 
of  the  fender  system  of  the  bridge.  The 
fender  system  will  be  replaced  in-kind. 
This  deviation  allows  the  draw  of  the 
Pelican  Island  Causeway  bascule  span 
drawbridge  across  the  Gulf  Intracoastal 
Waterway,  mile  356.1  at  Galveston, 
Galveston  Coimty,  Texas,  to  remain  in 
the  closed-to-navigation  position  from  7 
a.m.  until  7  p.m.  from  Monday,  May  17, 
1999,  imtil  Friday,  June  4, 1999. 
Additionally,  the  bridge  may  remain  in 
the  closed-to-navigation  position 
continuously  from  7  a.m.  on  Thursday, 
May  20, 1999,  until  7  p.m.  on  Simday, 
May  23, 1999.  At  all  other  times,  the 
bridge  will  operate  normally  for  the 
passage  of  vessels.  Presently,  the  draw 
opens  on  signal  for  the  passage  of 
vessels;  except  that,  from  7  a.m.  to  8:30 
a.m.,  12  noon  to  1  p.m.,  and  4:15  p.m. 
to  5:15  p.m.  Monday  through  Friday, 
except  Federal  holidays,  the  draw  need 
not  open  for  the  passage  of  vessels. 
Public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at  any 
time. 

Dated:  May  12, 1999. 
A.  L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard  Commander,  8th 

Coast  Guard  Dist.,  Acting. 

[FR  Doc.  99-12610  Filed  5-18-99;  8:45  am) 

BILLING  CODE  431I>-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0002a  and  WY-001-0003a;  FRL- 
6344-2] 

Approval  and  Promulgation  of  State 
Implementation  Plana;  Wyoming 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  two  revisions 
to  the  Wyoming  State  Implementation 
Plan  (SIP)  regarding  particulate  matter. 
The  SIP  revisions  include  clarification 
and  revisions  to  the  particulate  matter 
control  requirements  in  section  25  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR)  for  the  FMC 
Corporation  Trona  plant  in  the  Trona 
Industrial  Area  of  Wyoming,  and  the 


addition  of  guidelines  for  best  available 
control  technology  (BACT)  in  the  minor 
source  construction  permitting 
requirements  of  section  21  of  Uie 
WAQSR  for  large  mining  operations. 
The  State  submitted  these  SIP  revisions 
to  EPA  for  approval  on  September  15, 
1982  and  on  May  16, 1985,  respectively. 
We  approve  these  SIP  revisions  because 
they  are  consistent  with  Federal 
requirements. 

We  also  revise  40  CFR  52.2620  to  list 
subsections  21(a)(iv),  24(a)(xix), 
24(b)(iv),  and  24(b){xii)(H)  of  the 
WAQSR  in  the  "Incorporation  by 
reference"  section.  We  approved  these 
subsections  in  previous  SIP  approvals 
(on  November  29, 1994  and  on 
November  3,  1995,  respectively)  but  we 
inadvertently  neglected  to  identify  those 
subsections  as  incorporated  into  the  SIP 
in  the  CFR. 

DATES:  This  rule  is  effective  on  July  19, 
1999  without  further  notice,  unless  we 
receive  adverse  comment  by  June  18, 
1999.  If  we  receive  adverse  comments, 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  your 
written  comments  to  Richard  R.  Long, 
Director,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency  (EPA),  Region  Vin, 
999  18th  Street,  Suite  500,  Denver, 
Colorado,  80202.  Copies  of  the 
documents  relative  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Envfronmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466.  Copies  of  the  Incorporation  by 
Reference  material  are  available  at  die 
Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Department  of  Environmental  Quality, 
122  West  25th  Street,  Cheyenne, 
Wyoming  82002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  Vm,  (303) 
312-6445. 
SUPPLEMENTARY  INFORMATION: 

L  What  Action  Is  EPA  Taking  Today? 

We  approve  two  revisions  to  the 
Wyoming  SIP  pertaining  to  particulate 
matter.  Specifically,  we  approve  the 
following:  (A)  clarification  and  revisions 
to  the  particulate  matter  control 
requirements  for  the  FMC  Corporation 
in  the  Trona  Industrial  Area  of 
Sweetwater  County,  Wyoming;  and  (B) 
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the  addition  of  specific  BACT 
guidelines  in  the  State's  minor  source 
construction  permitting  requirements 
for  controlling  particulate  matter  from 
large  mining  operations.  The  State 
submitted  these  SIP  revisions  on 
September  15. 1982  and  on  May  16, 
1985,  respectively. 

We  also  revise  40  CFR  52.2620  to  list 
in  the  "Incorporation  by  reference" 
section  various  subsections  of  the 
WAQSR  that  we  approved  in  past 
actions  but  inadvertently  did  not  list  in 
the  CFR,  as  follows: 

(A)  Subsection  21(a)(iv)  of  the 
WAQSR,  that  was  part  of  the  State's 
November  12, 1993  SIP  submittal 
approved  by  EPA  on  November  29, 1994 
(59  FR  60905)  at  40  CFR  52.2620(c){25); 
and 

(B)  Subsections  24{a){xix),  24(b)(iv), 
and  24(b){xii)(H),  that  were  part  of  the 
State's  March  14, 1995  SIP  submittal 
approved  by  EPA  on  November  3, 1995 
(60  FR  55798)  at  40  CFR  52.2620(c)(26). 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  July  19, 1999  without 
further  notice  unless  we  receive  adverse 
comments  by  June  18, 1999.  If  we 
receive  adverse  comments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  conunent  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

n.  What  Changes  Were  Made  to  the 
Wyoming  SIP? 

A.  Changes  to  the  Requirements  for  FMC 
Corporation 

The  State  revised  the  particulate 
matter  control  requirements  for  the  FMC 
Corporation  in  section  25c.(2)  of  the 
WAQSR.  The  FMC  Corporation  owns 
and  operates  a  trona  plant  in  the  Trona 
Industrial  Area,  which  had  previously 
been  designated  as  a  nonattainment  area 
under  EPA's  former  national  ambient  air 
quality  standards  (NAAQS)  for  total 
suspended  particulate  matter  (TSP).  In 
the  September  15, 1982  SIP  submittal, 
the  State  clarified  the  fugitive  dust 
requirements  that  apply  to  FMC's  coal 
stockpile  to  identify  the  specific 
measures  being  implemented  by  FMC. 


In  addition,  the  State  revised  the 
fugitive  dust  control  requirements  for 
the  loadout  facilities  to  not  include  the 
sesqui  loadout  facility,  because  the  State 
found  that  controls  at  the  sesqui  loadout 
facility  were  not  necessary  to  attain  the 
TSP  NAAQS. 

B.  Addition  of  Specific  BACT  Measures 
for  Large  Mining  Operations 

In  its  May  16, 1985  SIP  submittal,  the 
State  added  guidelines  on  BACT  for 
large  mining  operations  to  its  minor 
source  construction  permitting 
requirements.  These  provisions  were 
added  to  section  21c.(5)  of  the  WAQSR. 
The  guidelines  control  fugitive 
particulate  emissions  from  access  and 
haul  roads  and  stockpiles.  Section 
21c.  (5)  lists  the  measiu^s  that  will 
normally  be  required,  although  the 
BACT  determination  is  not  limited  to 
those  measiu^s.  Note  that  the  State 
imposes  a  separate  BACT  requirement 
to  new  or  modified  major  stationary 
soim:es  under  the  State's  prevention  of 
significant  deterioration  (PSD) 
permitting  program  in  section  24  of  the 
WAQSR.  If  a  large  mining  operation  is 
subject  to  PSD  permitting  as  a  new  or 
modified  major  stationary  source,  then 
it  will  have  to  meet  BACT  as  defined  in 
the  PSD  regulations  and  EPA  policy, 
considering  the  controls  that  are 
ciirrently  available. 

m.  Why  Is  EPA  Approving  the  SIP 
Revisions? 

We  approve  the  revisions  to  section 
25  of  the  WAQSR  regarding  FMC 
Corporation  because  the  revisions  are 
consistent  with  Federal  requirements 
regarding  attainment  and  maintenance 
of  the  NAAQS.  The  requirements  for  the 
coal  stockpile  are  more  clearly  defined 
in  the  revised  section  25,  which 
strengthens  the  enforceability  of  the 
rule.  The  State's  SIP  submittal  also 
included  documentation  to  show  that 
fugitive  particiilate  controls  were  not 
needed  at  the  sesqui  loadout  facility  to 
attain  the  TSP  NAAQS. '  FMC 
Corporation  has  three  PM-10  monitors 
on-site,  and  none  have  recorded  a 
violation  of  the  PM-10  NAAQS. 

We  approve  the  revisions  to  section 
21  of  the  WAQSR  because  these 
revisions  help  to  reduce  particulate 
emissions  from  large  mining  operations 
by  applying  the  State's  BACT 
requirements,  thus  furthering  the  goals 


'  EPA  replaced  the  TSP  NAAQS  with  a  NAAQS 
for  PM-10  (particulate  matter  with  an  aerodynamic 
diameter  of  less  than  10  microns)  on  July  1, 1987 
(see  52  FR  24634).  EPA  subsequently  revised  the 
PM-10  NAAQS  and  added  a  NAAQS  for  particulate 
matter  with  an  aerodynamic  diameter  of  less  than 
2.S  microns  on  July  18. 1997  (see  62  FR  38652). 


of  protecting  the  particfulate  matter 
NAAQS. 

We  also  find  that  the  State  met  the 
applicable  public  participation 
requirements  of  the  Clean  Air  Act  by 
providing  at  least  thirty  days  notice  to 
the  public  prior  to  the  public  hearings 
on  these  rule  changes,  which  were  held 
on  December  7, 1981  for  the  changes  to 
section  25  of  the  WAQSR  and  on 
January  23-24, 1984  for  the  changes  to 
section  21  of  the  WAQSR. 

IV.  What  Are  the  Administrative 
Requirements  Associated  With  This 
Action? 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entiUed  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govenmients,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  itom  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Older  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local,  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  apphes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant" -as  defined  under  E.O. 
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12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 


small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  of  the  Clean  Air  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biu*densome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2^. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  19, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  May  7, 1999. 
Jack  McGraw, 
Acting  Regional  Administrator,  Region  VW. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  ZZ— Wyoming 

2.  Section  52.2620  is  amended  by 
adding  paragraph  (c)(27)  to  read  as 
follows: 

§52^2620    Identification  of  plan. 

***** 

r_i  *    *    * 

(27)  On  September  15, 1982,  the 
Administrator  of  the  Wyoming  Air 
Quality  Division  submitted 
clarifications  and  revisions  to  the 
particulate  matter  control  requirements 
of  Section  25  of  the  Wyoming  Air 
Quality  Standards  and  Regulations 
(WAQSR)  for  FMC  Corporation  in  the 
Trona  Industrial  Area.  In  addition,  on 
May  16,  1985,  the  Administrator  of  the 
Wyoming  Air  Quality  Division 
submitted  revisions  to  the  construction 
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permitting  requirements  in  Section  21  of 
the  WAQSR  to  specify  guidelines  for 
best  available  control  technology  for 
new  large  mining  operations.  The 
Governor  of  Wyoming  submitted 
revisions  to  Section  21  of  the  WAQSR, 
"Permit  requirements  for  construction, 
modification,  and  operation,"  on 
November  12, 1993.  Last,  the  Governor 
of  Wyoming  submitted  revisions  to 
Section  24  of  the  WAQSR,  "Prevention 
of  Significant  Deterioration,"  on  March 
14, 1995. 
(i)  Incorporation  by  reference. 

(A)  Revisions  to  Section  25  of  the 
WAQSR.  "Sweetwater  County  Non- 
Attainment  Area  Particulate  Matter 
Regulations,"  subsection  c.(2),  effective 
September  13, 1982. 

(B)  Revisions  to  Section  21  of  the 
WAQSR,  "Permit  requirements  for 
construction,  modification,  and 
operation,"  subsection  c.(5),  effective 
May  10,  1985. 

(C)  Revisions  to  Section  21  of  the 
WAQSR.  "Permit  requirements  for 
construction,  modification,  and 
operation,"  subsection  (a)(iv),  effective 
October  26, 1993. 

(D)  Revisions  to  Section  24  of  the 
WAQSR,  "Prevention  of  Significant 
Deterioration,"  subsections  (a)(xix), 
(b)(iv),  and  (b)(xii)(H),  effective 
February  13, 1995. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300848;  FRL-6077-7] 

RIN  2070-AB78 

Methacrylic  Copolymer;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  methacrylic 
copolymer  when  applied  to  growing 
crops,  to  raw  agricultural  commodities 
after  harvest  or  to  animals  when 
applied/used  as  an  inert  ingredient  in 
the  pesticide  formulations.  Rohm  and 
Haas  Company  submitted  a  petition  to 
EPA  rmder  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 


establish  a  maximum  permissible  level 
for  residues  of  methacrylic  copolymer. 

DATES:  This  regidation  is  effective  May 
19, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  19, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimiber  [OPP-300848], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  3602 77M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  number,  [OPP-300848], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  electronic 
objections  and  hearing  requests  will  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  copies  of  electronic  objections  and 
hearing  requests  must  be  identified  by 
the  docket  number  [OPP-300848].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
nimiber.  and  e-mail  address:  Rm.  713J, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA,  703-308-8380. 
gandhi.bipin@epa.gov. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20, 1998 
(63  FR  64478)  {FRL-6042-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  E)rug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (Pub.  L.  104-170) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  8E4952)  by  Rohm 
and  Haas  Company,  100  Independence 
Mall  West,  Philadelphia,  PA  19106- 
2399.  This  notice  included  a  summary 
of  the  petition  prepared  by  the 
petitioner  Rohm  and  Haas  Company. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  methacrylic 
copolymer. 

I.  Background  and  Statutory  Findings 

Section  408{b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408{b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  fitim 
aggregate  exposiu-e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu«.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposiu«  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  us  in  residential  settings. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 


available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
methacrylic  copolymer  are  discussed  in 
this  unit: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers",  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  pol5Tners  that  are  relatively 
unreactive  and  stable  compounds 
compared  to  other  chemical  substances 
as  well  as  pol)miers  that  typically  are 
not  readily  absorbed.  These  properties 
generally  limit  a  polymer's  ability  to 
.  cause  adverse  effects.  In  addition,  these 
criteria  exclude  polymers  about  which 
little  is  known.  The  Agency  believes 
that  polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Alkyl  (C12-C20)  Methacrylate  copolymer 
conforms  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250  (b)  and  meet 
the  following  criteria  that  are  used  to 
identify  low  risk  polymers: 

1.  Alkyl  (C12-C20)  Methacrylate 
copol3rmer  is  not  a  cationic  polymer,  nor 
is  it  capable  of  becoming  a  cationic 
polymer  in  the  natural  aquatic 
environment. 

2.  Alkyl  (C12-C20)  Methacrylate 
copolymer  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  hydrogen,  and  oxygen. 

3.  Alkyl  (C12-C20)  Methacrylate 
copolymer  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250 
(d){2)(iii). 

4.  Alkyl  (C12-C20)  Methacrylate 
copolymer  is  not  designed,  nor  is  it 
reasonably  anticipated  to  substantially 
degrade,  decompose  or  depolymerize. 

5.  Alkyl  (C,2-C2o)  Methacrylate 
copolymer  is  not  manufactiu^d  or 
imported  from  monomers  and/or  other 
reactants  that  are  not  already  included 
on  the  TSCA  Chemical  Substance 
Inventory  or  manufactured  under  an 
applicable  TSCA  section  5  exemption. 

6.  Alkyl  (C12-C20)  Methacrylate 
copolymer  is  not  a  water  absorbing 
polymer  with  a  number  average 
molecular  weight  greater  than  or  equal 
to  10,000  daltons. 

7.  The  minimum  number-average 
molecular  weight  of  Alkyl  (C12-C20) 
Methacrylate  copolymer  is  ~  15,000 
daltons.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  intact 


gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

8.  Alkyl  {C,2-C2o)  Methacrylate 
copoljrmer  has  a  minimum  number 
average  molecular  weight  of-  15,000 
and  contains  less  than  2%  oligomeric 
material  below  molecular  weight  500 
and  less  than  5  percent  oligomeric 
material  below  1,000  molecular  weight. 

9.  Alkyl  (C12-C20)  Methacrylate 
copolymer  does  contain  aliphatic  ester 
groups  as  reactive  functional  groups. 
However,  these  reactive  groups  are  not 
intended  or  reasonably  anticipated  to 
imdergo  further  reactions  uuder  usual 
environmental  conditions. 

m.  Aggregate  Exposures 

In  examining  aggregate  exposiue, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  frY)m  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Alkyl  (Ci2-C2o)  Methacrylate 
copolymer  is  not  absorbed  through  the 
intact  gastrointestinal  tract  and  is 
considered  incapable  of  eliciting  a  toxic 
response. 

2.  Drinking  water  exposure.  Based 
upon  the  aqueous  insolubility  of  Alkyl 
(C12-C20)  Methacrylate  copolymer,  there 
is  no  reason  to  expect  himian  exposure 
to  residues  in  drinking  water. 

B.  Other  Non-Occupational  Exposure 

Typical  use  of  Alkyl  (C12-C20) 
Methacrylate  copolymer  is  in  the  oil 
industry  as  a  wax  and  viscosity  modifier 
at  very  low  use  rates.  In  these  uses  the 
primary  exposure  rate  would  be  dermal, 
however,  Alkyl  (C12-C20)  Methacrylate 
copolymer  with  a  molecular  weight 
significantly  greater  that  400  is  not 
absorbed  tluough  the  intact  skin. 

IV.  Cumulative  Efiects 

There  is  data  to  support  cimiulative 
risk  bom  Alkyl  (C12-C20)  Methacrylate 
copolymer,  since  polymers  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  sldn,  and  substances  with 
molecular  weights  greater  than  1 ,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapaijle 
of  eliciting  a  toxic  response.  Therefore, 
there  is  no  reasonable  expectations  of 


increased  risk  due  to  ciunulative 
exposure. 

V.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Quldren 

1.  U.S.  population.  Alkyl  (C12-C20) 
Methacrylate  copoljnmer  causes  no 
safety  concerns  because  it  conforms  to 
the  definition  of  a  low  risk  polymer 
given  in  40  CFR  723.250  (b)  and  as  such 
is  considered  incapable  of  eUciting  a 
toxic  response.  Also,  there  are  no 
additional  pathways  of  exposure  (non- 
occupational, drinidng  water,  etc.) 
where  there  would  be  additional  risk. 

2.  Infants  and  children.  Alkyl  (Cir 
C20)  Methacrylate  copolymer  causes  no 
additional  concern  to  iniants  and 
children  because  it  conforms  to  the 
definition  of  a  low  risk  pol)rmer  given 
in  40  CFR  723.250  (b)  and  as  su(±  is     * 
considered  incapable  of  eliciting  a  toxic 
response.  Also  there  are  no  additional 
padiways  of  exposiire  (non- 
occupational, drinking  water,  etc.) 
where  infants  and  children  would  be  at 
additional  risk. 

Based  on  the  information  in  this 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  methacrylic 
copolymer  residues.  Accordingly,  EPA 
finds  that  exempting  methacrylic 
copolymer  from  the  requirement  of  a 
tolerance  will  be  safe. 

VI.  Other  Considerations 

A.  Endocrine  Disruptorsi 

There  are  no  evidence  that  Alkyl  (C12- 
C20)  Methacrylate  copolymer  is  an 
endocrine  disrupter,  where  as 
substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

B.  Analytical  Method(s) 

Rohm  and  Haas  has  petitioned  that 
Alkyl  (C12-C20)  Methacrylate  copolymer 
be  exempt  from  the  requirement  of  a 
tolerance  based  upon  the  low  risk 
polymer  as  per  40  CFR  723.250. 
Therefore,  an  analytical  method  to 
determine  residues  of  Alkyl  (C12-C20) 
Methacrylate  copolymer  in  raw 
agricultiiral  commodities  has  not  been 
proposed. 

C.  Codex  Maximum  Residue  Level 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  Alkyl 
(C12-C20)  Methacrylate  copolymer.  Nor 
have  been  there  been  any  CODEX 
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Maximum  Residue  Levels  (MRL's) 
established  for  any  food  crops  at  this 
time. 

Vn.  Obfectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  ftt)m  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regidations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  19, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  l*rotection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  simimary  of  any 
evidence  relied  upon  by  the  objector  (40 


CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
woidd,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300848]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conmients,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiut;es  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encr3rption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  pa{>er  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 


paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  fi-om 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  nUe  does  not  contain  any 
information  collections  subject  to  0MB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  luifunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
'  Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consiUtation  as  specficed  l^ 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898. 
entiUed  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  firom  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  Actual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
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issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provided 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  of  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significanUy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
gosts  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  nUe  does  not  significanUy  or 
uniquely  affect  the  commimities  of 
Indian  tribal  govenunents.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30,  1999. 

lames  lones, 

Director,  Registration  Division,  Office  of 
Pesticide  Pmgmms. 

Therefore,  40  CFR  chapter  I,  part  180 
is  amended  as  follows: 

PART180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  321q,  346a  and  371. 

2.  In  §  180.1001,  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  1 80.1 001     Exemptions  from  the 
requirement  of  a  tolerance. 

***** 
(c)* 


Inert  ingredients 

Limits 

Uses 

*  » 

Methacrylic  Copolymer  (CAS  Reg.  No.  63150-03-8), 
minimum    number   average   molecular   weight   (in 
amu)  15,000. 

•  • 

*                          •                          * 
«                          •                          • 

•  • 

Inert 

•  * 

***** 


(e)  *        *        * 

Inert  ingredients 

Limits 

Uses 

•  * 

Methacrylic  Copolymer  (CAS  Reg.  No.  63150-0a-8), 
minimum   number  average   molecular  weight   (in 
amu)  15,000. 

*  • 

•  •              ♦ 

•  *              « 

•  * 

Inert 

*  • 

[FR  Doc.  99-12248  Filed  5-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP^300853;  FRL-6078^] 
RIN  2070-AB78 

Sulfoaulfuron;  Paaticide  Totoranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  sulfosulfuron: 
l-(4,6-dimethoxypyriniidin-2yI)-3-[(2- 
ethanesulfonyl-imidazo(  1 ,2-a]  pyridine- 
3-yl)sulfonyl]urea  and  its  metabolites 
converted  to  2-(ethyl8ulfonyl)- 
imidazo[l,2-a]pyridine  and  calcxdated 
as  sidfosulfuron  in  or  on  wheat  grain  at 
0.02  parts  per  million  (ppm),  wheat 
straw  at  0.1  ppm,  wheat  hay  at  0.3  ppm, 
wheat  forage  at  4.0  ppm,  milk  at  0.006 
ppm,  fat  and  meat  of  cattle,  goat,  swine, 
horse,  and  sheep  at  0.005  ppm,  and 
meat  by-products  of  cattle,  goat,  swine, 
horse,  and  sheep  at  0.05  ppm.  Monsanto 
Company  requested  this  tolerance  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
19, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  19, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber,  [OPP-300853], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300853],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoiures 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2).  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing ' 
requests  filed  v«th  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepa.gov.  Copies  of  objections 


and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  [OPP- 
300853).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATKHI  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Ofiice  location,  telephone 
niunber,  and  e-mail  address:  Rm.  237, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
Tompkins.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  23, 1998 
(63  FR  71126)  (FRL-6047-7).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Pub.  L.  104-170) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  7F4840  for  tolerance  by 
Monsanto  Company.  This  notice 
included  a  summary  of  the  petition 
prepared  by  the  Monsanto  Company, 
the  registTcmt.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
sidfosulfuron  in  or  on  wheat  grain  at 
0.02  part  per  million  (ppm),  wheat  straw 
at  0.1  ppm,  wheat  hay  at  0.3  ppm,  wheat 
forage  at  4.0  ppm,  milk  at  0.006  ppm, 
fat  and  meat  of  cattle,  goat,  swine,  horse, 
and  sheep  at  0.005  ppm,  and  meat  by- 
products of  cattle,  goat,  swine,  horse, 
and  sheep  at  0.05  ppm. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residentid  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  in&nts  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Detennination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  Sulfosulfuron  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  l-(4,6- 
dimethoxypyrimidin-2yl)-3-[(2- 
ethanesulfonyl-imidazo[l,2-a]pyridine- 
3-yl)sulfonyl]urea  and  its  metabolites 
converted  to  2-(ethylsulfonyl)- 
iniidazo[l,2-a]pyridine  and  calculated 
as  sulfosulfuron  on  wheat  grain  at  0.02 
parts  per  million  (ppm),  wheat  straw  at 
0.1  ppm,  wheat  hay  at  0.3  ppm,  wheat 
forage  at  4.0  ppm,  milk  at  0.006  ppm. 
fat  and  meat  of  cattle,  goat,  swine,  horse, 
and  sheep  at  0.005  ppm,  and  meat  by- 
products of  cattie,  goat,  swine,  horse, 
and  sheep  at  0.05  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  sulfosulfuron  are 
discussed  in  this  unit. 

1.  Several  acute  toxicity  studies  place 
technical  sulfosulfuron  in  Toxicity 
Categories  m  or  IV.  Technical 
sulfosulfuron  is  not  a  dermal  sensitizer. 
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2.  In  a  rat  subchronlc  oral  toxicity 
study,  sulfosulfuron  was  administered 
in  the  diet  for  13  weeks  at  a  dose  levels 
of  0,  20,  200,  2,000,  6.000,  or  20,000 
ppm  (equivalent  to  average  daily  intake 
of  0, 1.2,  12.1, 123.2,  370.3  or  1,277.5 
miligrams/kilograms/day  (mg/kg/day) 
for  males  and  0, 1.5, 14.6, 144.3,  447.5 
or  1,489.1  mg/kg/day  for  females).  The 
systemic  toxicity  lowest  observed 
adverse  effect  level  (LOAEL)  is  20,000 
ppm  (1,277.5  mg/kg/day),  based  on 
decreased  body  weight/weight  gain  in 
males,  possible  decreased  weight  gain  in 
pregnant  females  during  gestation  days 
14-21,  and  possible  renal  lesions  related 
to  formulation  of  calculi.  The  no 
observed  adverse  effect  level  (NOAEL) 
is  6,000  ppm  (370.3  mg/kg/day). 

3.  In  a  dog  subchronic  oral  toxicity 
study,  sulfosulfuron  was  administered 
by  gelatin  capsule  at  dose  levels  of  0,  30, 
100,  300,  or  1,000  mg/kg/day  for  90 
days.  The  systemic  toxicity  LOAEL  is 
300  mg/kg/day,  based  on  lesions  in  the 
urinary  bladder  in  females  occurring 
subsequent  to  urinary  crystal  formation 
and  on  abnormal  luinary  crystals  in 
males  and  females.  The  NOAEL  for 
systemic  toxicity  is  100  mg/kg/day. 

4.  In  a  28-day  rat  dermsu  study, 
sulfosulfuron  was  applied  dermally  at 
dose  levels  of  0,100,  300  or  1,000  mg/ 
kg/day  for  5  days/week  for  4  weeks.  The 
NOAEL  is  2  1 ,000  mg/kg/day  the 
highest  dose  tested  for  males  and 
females. 

5.  In  a  1-year  dog  chronic  feeding 
study,  sulfosulfuron  was  administered 
by  gelatin  capsule  at  dose  levels  of  0,  5, 
20, 100  or  500  mg/kg/day,  5  days/week, 
for  1  year.  The  LOAEL  is  500  mg/kg/day 
based  on  the  presence  of  abnormal 
urinary  crystals  and  bladder  pathology 
secondary  to  formation  of  minary  tract 
calculi  in  males.  The  NOAEL  is  100  mg/ 
kg/day. 

6.  In  a  rat  chronic  feeding/ 
carcinogenicity  study,  sulfosulfuron  was 
administered  in  the  diet  at  dose  levels 
of  0,  50,  500,  5,000  and  20,000  ppm 
(females  only)  for  22  months.  Surviving 
males  at  20,000  ppm  were  sacrificed  on 
day  259  due  to  excessive  mortality.  The 
average  daily  intake  of  test  material  was 
0,  2.4,  24.4  or  244.2  mg/kg/day(males  Mp 
to  5,000  ppm);  1,178.3  mg/kg/day,  males 
at  20,000  ppm  until  day  259)  and  3.1, 
30.4.  314.1  or  1,296.5  mg/kg/day  for 
females.  The  LOAEL  is  5,000  ppm 
(244.2  mg/kg/day),  based  on  increased 
incidence  of  urinary  tract  gross/ 
microscopic  lesions,  mineralization  in 
several  tissues  (males),  abnormal  urine 
crystals  and  possibly  decreased  albumin 
(males,  termination).  The  NOAEL  is  500 
ppm  (24.4  mg/kg/day)  Transitional  cell 
papilloma  and  carcinoma  of  the  urinary 
bladder  occurred  at  1,296.5  mg/kg/day 


(5,000  ppm)  in  females.  These  tumors 
were  determined  to  be  treatment  related. 

7.  In  a  mouse  carcinogenicity  study, 
sulfosulfuron  was  administered  in  the 
diet  at  dose  levels  of  0,  30,  700,  3,000, 
or  7,000  ppm  (0,  4.0,  93.4,  393.6  or 
943.5  mg/kg/day  to  males  or  0,  6.5  153.0 
634.9  or  1,388.2  mg/kg/day  to  females) 
for  18  months.  The  LOAEL  is  3.000  ppm 
(393.6  mg/kg/day),  based  on  gross  and 
microscopic  effects  related  to  urinary 
calculus  formation  in  the  urinary 
bladder  of  males.  The  NOAEL  is  700 
ppm  (93.4  mg/kg/day)  Benign 
mesenchymal  tumors  of  the  minary 
bladder  occurred  in  males  at  943.5  mg/ 
kg/day  (7,000  ppm).  These  tiunors  also 
occurred  in  one  male  at  393.6  mgfkg/ 
day  (3.000  ppm),  one  control  female  and 
one  female  at  1,388.2  mg/kg/day  (7,000 
ppm).  Incidences  of  renal  tubular 
adenoma  were  observed  in  one  male 
and  one  female  at  943.5  and  1,388.2  mg/ 
kg/day  or  7,000  ppm.  The  mesenchymal 
tiunors  and  adenoma  in  females  were 
determined  to  be  treatment  related. 

8.  In  a  2-generation  rat  reproduction 
study,  sulfosulfuron  was  administered 
in  the  diet  at  dose  levels  of  0,  50,  500, 
5,000  or  20,000  ppm  during  premating 
(equivalent  to  average  daily  intake  for  P 
adults  of  0,  3.1,  31.6,  312.1  or  1,312.8 
mg/kg/day,  males  and  0,  3.6,  36.2.  363.2 
or  1,454.1  mg/kg/day,  females;  for  Fla 
adults,  0,  3.1,  31.1,  315.8, 1,378.8  mg/ 
kg/day,  males  and  0,  3.7,  37.7,  377.8  or 
1,598.0  mg/kg/day,  females).  The 
reproductive  toxicity  NOAEL  is  2 
20,000  ppm  (1,312.8  mg/kg/day)  and  the 
LOAEL  is  >  20.000  ppm.  The  parental 
systemic  toxicity  LOAEL  is  20.000  ppm 
based  on  decreased  parental  body 
weight  and/or  weight  gain  during 
premating.  gestation  and  lactation, 
mortality  (males)  and  increased 
incidence  of  luinary  tract  pathology 
related  calculxis  formation.  The  parental 
systemic  NOAEL  is  5,000  ppm  (312.1 
mg/kg/day).  The  offspring  toxicity 
LOAEL  is  20,000  ppm  (1,312.8  mg/kg/ 
day)  based  on  decreased  body  weight 
gain  in  postweaning  adolescent  rats,  and 
die  ofiispring  NOAEL  is  5,000  ppm 
(312.1  mg/kg/day). 

9.  In  a  rat  developmental  study, 
sulfosulfuron  was  administered  by 
gavage  at  dose  levels  of  0, 100,  300,  and 
1000  mg/kg/day  to  females  from  day  6 
through  15  of  gestation.  The  NOAELs 
for  maternal  and  developmental  toxicity 
were  greater  than  1,000  mg/kg/day,  the 
highest  dose  tested. 

10.  In  a  rabbit  developmental  study, 
sulfosulfuron  was  administered  by 
gavage  at  dose  levels  of  0,  50,  250,  or 
1,000  mg/kg/day  from  day  7  through  19 
of  gestation.  The  NOAEL  for  maternal 
toxicity  is  greater  than  1,000  mg/kg/day 
the  bluest  dose  tested.  No  LOAEL  for 


developmental  toxicity  was  observed  in 
this  study. 

1 1 .  In  an  acute  rat  oral  neurotoxicity 
screening  study,  sulfosulfuron  was 
administered  by  gavage  at  dose  levels  of 
0, 125,  500,  or  2,000  mg/kg/day.  No 
treatment-related  effects  on  clinical 
signs,  body  weight,  food  consumption, 
functional  observational  battery 
parameters,  motor  activity,  gross 
pathology  or  neuropathology  were 
observed.  The  NOAEL  is  S  2,000  mg/ 
kg/day.  The  LOAEL  >  2,000  mg/kg/day. 

12.  In  a  rat  subchronic  neiuotoxicity 
study,  sulfosulfuron  was  administered 
in  the  diet  at  dose  levels  of  0,  200, 
2,000,  20,000  ppm  (corresponding  to 
average  daily  doses  of  0, 12, 122,  or 
1,211  mg/kg/day  in  males  and  0.  14, 
141,  or  1,467  mg/kg/day  in  females). 
The  NOAEL  is  20,000  ppm  (1,211  mg/ 
kg/day),  based  on  marginal  reductions 
in  body  weight/weight  gain  of  males. 
The  LOAEL  is  >  20,000  ppm  (>  1,211 
mg/kg/day). 

13.  Mutagenicity  data  included  a  gene 
mutation  bacterial  reverse  gene 
mutation  with  Salmonella  (negative  for 
inducing  reverse  gene  mutation);  an  in 
vitro  mammalian  forward  gene  mutation 
with  Chinese  hamster  ovary  cells  ( 
negative  for  inducing  forward  gene 
mutations  at  the  HGPRT  locus  in 
Chinese  hamster  ovary  (CHO)  with  and 
without  S9  activation);  in  vitro 
chromosome  aberration  study  on  hiunan 
lymphocytes  (did  not  induce  structiual 
chromosome  damage);  and  an  in  vivo 
structiual  chromosome  aberration 
micronucleus  test  (negative). 

14.  Based  on  the  results  of  the  rat 
metabolism  study,  more  than  90%  of  the 
administered  radioactivity  was  excreted 
by  72-hours  post-dosing.  Between  77% 
to  87%  was  excreted  in  the  urine  in  all 
low  dose  groups.  Feces  was  the  major 
route  of  elimination  at  the  high  dose.  In 
all  dose  groups  minimal  radioactivity 
was  retained  in  the  tissue.  Metabolism 
of  sulfosulfuron  in  all  groups  was 
minimal  and  most  was  excreted 
unmetabolized. 

JB.  Toxicological  Endpoints 

1.  Acute  toxicity.  A  dose  and  endpoint 
were  not  selected  for  the  acute  dietary 
risk  assessment  because  there  were  no 
effects  attributable  to  a  single  dose 
(exposiue)  observed  in  oral  toxicity 
studies  including  developmental 
toxicity  studies  in  the  rat  and  rabbit  (up 
to  1,000  mg/kg/day)  and  an  acute 
neurotoxicity  study  in  rat  (up  to  2,000 
mg/kg).  The  acute  oral,  dermal  and 
inhalation  toxicity  of  sulfosulfuron  is 
very  low. 

2.  Short-  and  intermediate-term 
toxicity.  No  short-  or  intermediate-term 
dermal  or  inhalation  endpoints  were 
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identified.  No  dennal  or  systemic 
toxicity  was  seen  following  dennal 
applications  in  the  28-day  dermal 
toxicity  study  with  rats  up  to  1,000  mg/ 
kg/day. 

Based  on  the  low  acute  inhalation 
toxicity  (Toxicity  Category  IV,  no 
mortality  at  3.0  mg/liter  (1),  the 
formulation  of  the  product  as  wettable 
granules  and  the  low  application  rates 
from  the  proposed  use  patterns,  there  is 
minimal  concern  for  potential 
inhalation  exposure  and  risk. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  sulfosulfuron  at 
0.24  mg/kg/day.  This  Reference  Dose 
(RfD)  is  based  on  the  rat  chronic 
toxicity/carcinogenicity  study  NOAEL 
of  24.0  mg/kg/day  and  an  imcertainty 
factor  of  100. 

4.  Carcinogenicity.  In  accordance  with 
the  Agency's  Proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  (April  10, 
1996),  the  HED  Cancer  Assessment 
Review  Committee  (CARC)  classified 
sulfosulfuron  as  a  likely  hiunan 
carcinogen.  The  weight-of-evidence  for 
this  classification  are  as  follows:  (i) 
occiurence  of  rare  transitional  cell 
papilloma  and  carcinoma  of  the  urinary 
bladder  in  female  rats;  (ii)  occiurence  of 
rare  benign  mesenchymal  tumors  of  the 
urinary  bladder  in  male  as  well  as  one 
renal  adenoma  in  both  male  and  female 
mice;  and  (iii)  the  relevancy  of  the 
observed  tumors  to  human  exposiire. 
The  Committee  recommended  that  a 
linear  low-dose  approach  (Qi*)  for 
human  risk  characterization  and 
extrapolation  of  risk  should  be  based  on 
the  incidence  of  benign  mesenchymal 
bladder  tumors  in  male  mice.  The  unit 
risk.  Qi*  (mg/kg/day),  of  sulfosulfuron 
based  upon  male  mouse  urinary  bladder 
mesench)anal  tumor  rates  is  1.03  x  10-^ 
(mg/kg/d«y)-i  yj  human  equivalents. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses.  No 
tolerances  have  been  established  for 
sulfosulfuron.  Risk  assessments  were 
conducted  by  EPA  to  assess  exposures 
from  sulfosulfuron  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
risk  from  the  proposed  use  is  not 
expected  because  no  effect  attributed  to 
a  single  dose  (exposure)  were  observed 
in  oral  toxicology  studies  including 
developmental  toxicity  in  the  rat  and 
the  rabbit  and  an  acute  neurotoxicity 
study  in  the  rat.  The  Agency  concludes 
with  reasonable  certainly  that 
siilfosulfusulfuron  does  not  elicit  an 
acute  toxicological  response. 


ii.  Chronic  exposure  and  risk.  A 
chronic  dietary  exposure  analysis  was 
performed  iising  the  RfD  of  0.24  mg/kg/ 
day  based  on  a  chronic  toxicity  NOAEL 
of  24.0  mg/kg/day  and  an  uncertainly 
factor  of  100,  assuming  tolerance  level 
residues  and  100  %  crop  treated 
information  to  estimate  the  Theoretical 
Maximiun  Residue  Contribution 
(TMRC)  for  the  general  population  and 
28  subgroups.  The  TMRC  for  the  all 
population  subgroups  represent  <1%  of 
the  RfD.  This  is  a  highly  conservative 
risk  estimate  since  no  refinements  for 
percent  crop  treated  or  anticipated 
residues  were  made. 

iii.  Carcinogenicity  exposure  and  risk. 
A  cancer  exposure  analysis  was 
performed  (DEEM)  software,  USDA 
1989-91  Nationwide  Continuing 
Surveys  for  Food  Intake  by  Individuals 
(CSm)  using  tolerance  level  residues 
and  100%  crop  treated  information  to 
estimate  the  liJfetime  cancer  risk  for  the 
jgeneral  population.  The  lifetime  risk 
was  8.45  X  10-*  for  a  70-year  exposure. 
The  lifetime  risk  was  1.05  x  10-''  for 
infants,  2.55  x  10-''  for  childem  (1-6) 
and  1.47  x  10-'  for  childem  (7-12).  The 
Agency  considers  risks  in  the  range  of 
1x10"*  as  negligible  risk.  The  cancer 
dietary  risk  associated  with 
sulfosulfuron  is  below  the  Agency's 
level  of  concern. 

2.  From  drinking  water.  Tier  I 
estimated  environmental  concentrations 
(EEC)  were  calculated  for  both  sur&ce 
water  ((Generic  expected  enviroiunental 
concentration)  GENEEC  model)  and 
groimd  water  ((Screening  Concentration 
in  GROund  water)  SQ-GROW).  Tier  I 
models  represent  the  most  conservative 
estimates  of  potential  residues  in 
drinking  water.  Drinking  water  levels  of 
comparison  (DWLOCs)  for  acute  and 
chronic  dietary  risk  from  drinking  water 
were  calculated  for  both  surface  and 
groimd  water.  Estimated  environmental 
concentrations  (EECs)  for  siuface  and 
ground  water  were  1.73  parts  per  billion 
(ppb)  and  0.295  ppb,  respectively. 

A  DWLOC  is  a  theoretical  upper  limit 
on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  drinking 
water,  and  through  residential  uses.  A 
DWLOC  will  vary  depending  on  the 
toxic  endpoint,  with  drinking  water 
consTunption,  and  body  wei^ts. 
Different  populations  will  have  different 
DWLOCs.  OPP  uses  DWLOCs  internally 
in  the  risk  assessment  process  as  a 
surrogate  measure  of  potential  exposiue 
associated  with  pesticide  exposure 
through  drinking  water.  In  the  absence 
of  nu)nitoring  data  for  pesticides,  it  is 
used  as  a  point  of  comparison  against 
conservative  model  estimates  of  a 
pesticide's  concentration  in  water. 


DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  They  do 
have  an  indirect  regulatory  impact 
through  aggregate  exposure  and  risk 
assessments. 

i.  Acute  exposure  and  risk.  An  acute 
risk  fit)m  the  proposed  use  is  not 
expected  because  no  effect  attributed  to 
a  single  dose  (exposiue)  were  observed 
in  oral  toxicology  studies  including 
developmental  toxicity  in  the  rat  and 
the  rabbit  and  an  acute  neurotoxicity 
study  in  the  rat. 

ii.  Chronic  exposure  and  risk.  The 
DWLOC  s  calcidated  for  adults  and 
children  were  8,400  ppb  and  2,400  ppb, 
respectively.  These  are  higher  than  the 
EEC  s  of  1.73  ppb  for  surface  water  and 
0.295  ppb  for  ground  water. 

iii.  For  cancer  exposure  to 
sulfosulfuron,  the  adult  DWLOC  is  27 
ppb,  which  is  above  the  EECs  of  1.73 
ppb  for  siuface  water  and  0.0295  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  Based 
on  the  proposed  use  of  sulfosulfuron  on 
turf  at  playgrounds,  parks,  and 
residential  areas  by  professional 
applicators,  potential  for  residential 
exposure  exists,  from  post-application 
scenarios. 

i.  Acute  exposure  and  risk.  An  acute 
risk  bom.  the  proposed  use  is  not 
expected  because  no  effects  attributed  to 
a  single  dose  (exposure)  were  observed 
in  oral  toxicology  studies  including 
developmental  toxicity  in  the  rat  and 
the  rabbit  and  an  acute  neurotoxicity 
study  in  the  rat. 

ii.  Chronic  exposure  and  risk.  A 
chronic  exposure  is  not  expected  for  use 
of  sidfosulfuron  on  agricultural,  and 
non-agricultural  areas,  because  exposure 
does  not  continuously  (daily)  occur 
more  than  180  days. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  No  short-term  or 
intermediate  term  dermal  or  inhalation 
endpoints  were  identified.  The  Agency 
concludes  that  exposures  form 
residential  uses  of  sulfosulfuron  are  not 
expected  to  pose  undue  risk. 

IV.  Quicer  exposure  and  risk.  Post- 
application  exposures  resulting  from  the 
proposed  application  of  sulfosulfuron  to 
recreational  areas,  parks,  and  residential 
areas  (lawns)  are  not  expected  to  pose 
an  undue  cancer  risL 

A  typical  cancer  risk  for  a  residential 
adult  was  calculated  for  a  Tc  =  1,000 
cm^/hr  (high  activity  for  1  hr.)  and  for 
a  Tc  =  500  cm2/hr  (low  activity  for  1 
hr.).  An  average  is  usually  used  for 
cancer  assessments.  This  assessment  is 
based  on  conservative  assumptions  (due 
to  the  assessment  using  50  years  of 
exposure,  and  utilizing  an  estimated 
20%  (default)  of  dislodgeable  foliar 
residues  (DFR)  bom  the  turf;  which  is 
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derived  from  the  maximum  application 
rate).  An  average  of  14  days  of  DFRs  was 
used  for  this  cancer  assessment;  this 
would  be  considered  a  10%  decrease 
each  day  (from  dilution  by  rain,  and 
mowing  of  the  grass)  of  the  20%  residue 
for  at  least  14  days,  and  then  taking  the 
mean  value  of  this  14  day  exposure.  The 
Life  time  Average  Daily  Dose  (LADD)  = 
6.0  X  10  5  mg/kg/day  for  a  Tc  =  1,000 
cm2/hr  (high  activity  for  1  hr.)  and  for 
a  Tc  =  500  cm2/hr  (low  activity  for  1  hr.) 
is  equal  to  3.0  x  10  ^  mg/kg/day.  The 
cancer  risks  are  6.0  x  10*  (for  Tc  =1,000 
cm2/hr,  high  activity)  and  3.0  x  lO*  (for 
Tc  =  500  cm2/hr  (low  activity  for  1  hr.)). 
The  highest  residential  calculated  level 
of  cancer  risk  on  day  zero  for  a  Tc 
=1,000  cm^/hr  (high  activity  for  1  hr.)  is 
equal  to  1.2  x  10^.  and  for  a  Tc  =  500 
cm^/hr  (low  activity  for  1  hr.)  is  equal 
to  6.0  X  10*.  This  risk  is  considered 
minimal. 

The  cancer  risk  assessment  for  dermal 
post-application  exposure  for  toddlers  is 
based  on  conservative  assumptions  (due 
to  the  assessment  using  12  years  of 
exposure  at  maximimi  rate,  for  14  days 
a  year  without  a  10  %  dissipation  each 
day  after  day  zero,  and  a  high  transfer 
coefficient  (Tc);  default  for  toddlers  = 
8,700  cm^/hr  (high  activity  for  2  hrs, 
Tier  I.).  It  also  utilizes  dislodgeable 
foliar  residues  (DFR)  derived  from  the 
maximum  application  rate  and  an 
estimated  20  %  (upper  percentile, 
default)  of  this  residue  remaining  on  the 
turf).  The  calculated  level  of  cancer  risk 
is  1.0  X  10^.  This  is  considered  as  a 
worst  case  scenario  for  toddlers,  because 
the  toddler  default  Tc  =  8,700  cm^Z/hr 
(high  activity  for  2  hrs,  Tier  I.),  and  an 
average  of  exposing  over  time  is  usually 
used  for  cancer  assessments  (which 
would  be  considered  much  less  due  to 
a  10%  decrease  each  day,  from  dilution 
by  rain  and  mowing  of  the  grass,  of  the 
20%  residue  for  at  least  14  days,  and 
then  taking  the  mean  value  of  this  14 
day  exposure).  This  risk  is  considered 
minimal. 

Although  it  is  likely  that  toddlers  also 
would  be  exposed  to  sulfosulfuron  bom 
incidental  ingestion  of  grass,  soil,  or 
hand-to-mouth  transfer,  no  risk 
assessment  was  performed  for  these 
scenarios  because  no  relevant  oral 
toxicological  endpoints  have  been 
identified.  There  was  no  acute  dietary 
endpoint  identified  for  sulfosulfuron. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
efiiects  of  a  particular  pesticide's 


residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sulfosulfuron  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
sulfosulfuron  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  sulfosulfuron  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Hisks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  risk  bom  the 
proposed  use  is  not  expected  because  no 
effects  attributed  to  a  single  dose 
(exposure)  were  observed  in  oral 
toxicology  studies  including 
developmental  toxicity  in  the  rat  and 
the  rabbit  and  an  acute  neurotoxicity 
study  in  the  rat. 

2.  Chronic  risk.  Using  the  theoretical 
maximum  residue  contribution 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  sulfosulfuron  from  food  will 
utilize  <1%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  sidfosulfuron  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  sulfosulfuron  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Short-  term  and  intermediate-term 
dermal  and  inhalation  is  not  a  concern 
due  to  the  lack  of  significant 


toxicological  effects  observed  with 
sulfosulfuron  under  these  exposure 
scenarios. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  cancer  aggregate  risk 
which  includes  food,  water,  and  the 
lifetime  average  daily  dose  from  post 
application  exposure  for  the  general 
population  is  2.05  x  10-^  which  is  lower 
than  the  Agency's  negligible  risk  of  1  x 
10-6. 

Aggregrate  cancer  risk  for  infants  and 
childem.  The  aggregrate  cancer  risk  for 
infants  and  childem  which  includes 
food,  water,  and  lifetime  average  daily 
dose  from  post-application  exposure  is 
1.1  X  10-6  which  is  considered  negibile 
risk. 

5.  Determination  of  safety.  Based  on 
th^se  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  sulfosulfuron  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children—  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
Sulfosulfuron,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  aacoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infruits  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
&ctor  when  EPA  has  a  complete  data 
base  under  existing  gxiidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 


27190  Federal  Register / Vol.  64,  No.  96 / Wednesday,  May  19,  1999 /Rules  and  Regulations 


raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  The 
developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
susceptibility  to  in  utero  and/or 
postnatal  exposure. 

ill.  Conclusion.  There  is  a  complete 
toxicity  database  for  Sulfosulfuron  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures. 

Based  on  these  data,  there  is  no 
indication  that  the  developing  fetus  or 
neonate  is  more  sensitive  than  adult 
animals.  Acceptable  acute  and 
subchronic  neiuDtoxicity  studies  in  rats 
have  been  submitted  to  the  Agency. 
There  were  no  data  gaps  for  the 
assessment  of  the  neurotoxic  potential, 
of  sulfosulfuron.  There  was  no  evidence 
of  neurotoxicity  in  other  studies 
(including  a  rat  90-day  feeding  toxicity 
study,  rat  2-year  chronic  toxicity/ 
carcinogenicity  study,  dog  oral  (capsule) 
90-day  study  and  a  dog  1  year  oral 
(capsiile)  toxicity  study,  conducted  on 
sulfosulfuron.  The  Agency  believes  that 
reliable  data  support  the  use  of  the 
standard  100-fold  imcertainly  factor, 
and  that  a  tenfold  (lOx)  imcertainty 
factor  to  protect  the  safety  of  infants  and 
children  should  not  be  retained. 

2.  Acute  risk.  There  are  no  acute 
toxicological  endpoints  for 
sulfosulfuron.  The  Agency  concludes 
that  establishment  of  the  proposed 
tolerances  would  not  pose  an 
unacceptable  aggregate  risk. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit,  EPA 
has  concluded  that  aggregate  exposure 
to  Sulfosulfuron  from  food  will  utilize 

<  1%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  th*>RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
Sulfosulfuron  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Short-term  and  intermediate-term 
dermal  and  inhalation  risk  is  not  a 
concern  due  to  lack  of  significant 
toxicological  effects  observed  with 
sulfosulfuron  under  these  exposure 
scenarios. 

5.  Aggregrate  cancer  risk  for  infants 
and  childem.  The  aggregrate  cancer  risk 
for  infants  and  childem  which  includes 
food,  water,  and  lifetime  average  daily 
dose  from  post-application  exposiu^  is 


1.1  X  10-*  which  is  considered  negibile 
risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
Sulfosulfuron  residues. 

m.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  guideline  requirement  for  an 
animal  metabolism  study  is  satisfied. 
Sulfosulfuron  is  rapidly  excreted, 
primarily  immetabolized.  Excretion  at 
low  dose  occurred  primarily  in  the 
urine,  whereas  at  high  dose,  a  large 
percentage  of  the  administered  dose  was 
excreted  in  the  feces.  SulfosiUfuron  was 
not  retained  in  tissues  to  any  significant 
extent. 

The  natiire  of  the  residue  in  plants  is 
understood.  The  sulfonyl  urea  bond  is 
cleaved  in  soil  prior  to  uptake  by  wheat 
and  Pd-metabolites  are  taken  up  less 
readily  than  Im-metabolites.  Metabolite 
formation  appears  to  occur  by 
demethylation  and  cleavage  of  sulfonyl 
urea  bond.start 

B.  Analytical  Enforcement  Methodology 

An  interim  adequate  enforcement 
methodology  (example  -  gas 
chromatography)  is  available  to  enforce 
the  tolerance  expression.  The  method  is 
imdergoing  modification  to  improve  the 
method.  The  improved  method,  when 
available,  may  be  requested  from:  Calvin 
Furlow,  PIRIB.  KSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  lOlFF,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5229.  The 
interim  method  is  available  from  the 
Analytical  Chemistry  Lab,  BEAD 
(7503C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
(703)  305-2905. 

C.  Magnitude  of  Residues 

Residues  of  1 -(4,6- 
dimethoxypyrimidin-2yl)-3-[(2- 
ethanesulfonyl-imidazo[l  ,2-a]pyridine- 
3-yl)sulfonyl]urea  and  its  metabolites 
that  are  converted  to  2-(ethylsulfonyI)- 
imidazol[l,2-a]pyridine  and  calculated 
as  siUfosulfuron  are  not  expected  to 
exceed  on  wheat  grain  0.02  ppm,  wheat 
straw  0.1  ppm,  wheat  hay  0.3  ppm, 
wheat  forage  4.0  ppm,  milk  0.006  ppm, 
fat  and  meat  of  cattle,  goat,  swine,  horse, 
and  sheep  0.005  ppm,  and  meat  by- 
products of  cattle,  goat,  swine,  horse, 
and  sheep  at  0.05  ppm. 


D.  International  Residue  Limits 

No  Codex  or  Mexican  MRLs  are 
established  for  sulfosulfuron.  Canadian 
MRLs  exist  for  sidfosulfuron  on  wheat 
grain  at  0.02  mg/kg;  milk  at  0.006  mg/ 
kg,  meat  and  fat  of  cattle,  goat,  swine, 
horse  ,  sheep  and  poultry  at  0.005  mg/ 
kg,  eggs  at  0.0005  mg/kg;  and  meat  by 
products  of  cattle,  goat,  swine,  horse, 
sheep  and  poultry  at  0.05  mg/kg.  The 
Canadian  MRLs  are  the  same  as  the 
United  States  tolerances.  No  Canadian 
MRLs  exist  for  wheat  straw,  wheat  hay, 
and  wheat  forage.  These  tolerances  are 
necessary  to  support  use  patterns  in  the 
United  States. 

E.  Rotational  Crop  Restrictions 

Based  on  the  results  of  the  confined 
accumulation  in  rotational  crops  study, 
the  appropriate  plantback  intervals  are: 
30  days  for  leafy  and  root  crops.  Limited 
rotational  field  trials  are  required  to 
determine  the  appropriate  rotation 
intervals  for  all  other  crops  (except 
wheat). 

IV.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of 
sulfosulfuron,  l-(4,6- 
dimethoxypyrimidin-2yl)-3-I(2- 
ethanesulfonyl-imidazo[l  ,2-a]pyridine- 
3-yl)sulfonyl]urea  and  its  metabolites 
converted  to  2-(ethylsulfonyl)- 
imidazo[l,2-a]pyridine  and  calculated 
as  sulfosulfuron,  in  wheat  grain  at  0.02 
ppm,  wheat  straw  at  0.1  ppm,  wheat  hay 
at  0.3  ppm,  wheat  forage  at  4.0  ppm, 
milk  at  0.006  ppm,  fat  and  meat  of 
cattle,  goat,  swine,  horse,  and  sheep  at 
0.005  ppm,  and  meat  by-products  of 
cattle,  goat,  swine,  horse,  and  sheep  at 
0.05  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  tlie  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currentiy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  19, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
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CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
woiild,  if  established,  resolve  one  or 
more  of  such  issues  in  fevor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidentid  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be  , 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300853]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regiuation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entided  Federal  Actions  to 
Address  Environmental  Justice  Li 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 


1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entided  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFE>CA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  fectual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entided  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  efiiective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiUatory  proposals  containing 
significant  unfimded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entided  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents  (63  FR 
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27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
aifects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regidation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  govenmients  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regiilatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

list  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  6, 1999. 

Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.552  is  added  to  subpart 
C  to  read  as  follows: 


§180.552 
residues. 


Sulfosulfuron;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
sulfosulfuron,  l-{4,6- 
dimethoxypyrimidin-2-yl)-3-[(2- 
ethanesulfonyl-imidazoll  ,2-a]pyridine- 
3-yl)  sulfonyljiuea  and  its  metabolites 
converted  to  2-(ethylsulfonyl)- 
imidazo[l,2-a]pyridine  and  calculated 
as  sulfosulfuron  in  or  on  the  raw 
agricultiu°al  commodities. 


Commodity 


Cattle,  fat 

Cattle,  meat  

Cattle,  meat  by-products 

Goat,  fat 

Goat,  meat 

Goat,  meat  by-products  .. 

Horse,  fat 

Horse,  meat 

Horse,  meat  by-products 

Milk  

Sheep,  fat 

Sheep,  meat 

Sheep,  meat  by-products 

Swine,  fat 

Swine,  meat 

Swine,  meat  by-products 

Wheat,  forage 

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 


Parts 

per 

million 


0.005 

0.005 

0.05 

0.005 

0.005 

0.05 

0.005 

0.005 

0.05 

0.006 

0.005 

0.005 

0.05 

0.005 

0.005 

0.05 

4.0 

0.02 

0.3 

0.1 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300856;  FRL-6079-71 
RIN  2070-AB78 

Emamectin  Benzoate;  Pesticide 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  combined  residues  of  the 
insecticide  emamectin  benzoate,  4'-epi- 
methylamino-  4'-deoxyavermectin  Bj 
benzoate  (a  mixture  of  a  mininiinTn  of 
90%  4'-epi-methylamino-4'- 
deoxyavermectin  Bi.  and  a  maximum  of 
10%  4'-epi-methlyamino- 
4'deoxyavermectin  Bib  benzoate)  and  its 
metabolites  8,9  isomer  of  the  Bi.  and  Bib 
component  of  the  parent  insecticide  (8,9 
ZMA);  4'-deoxy-4'-epi-amino- 
avermectin  Bi  (ABu);  4'deoxy-4'-epi-(iV- 
formyl-N-methyl)aniino-avermectin 
(MFBi,);  and  4'-deoxy-4'-epi-(JV- 
formyl)amino-avermectin  Bi(FABi  J 
(CAS  No.  137512-74-4)  in  or  on 
Brassica,  head  &  stem  subgroup  (5-A), 
head  lettuce  and  celery.  Novartis  Crop 
Protection,  Inc.  requested  this  tolerance 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
19, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  19, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300856], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW„ 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300856],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
^a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  MaU  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 
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A  copy  of  objections  and  hearing 
requests  iiled  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  vfill  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300856].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
ntunber,  and  e-mail  address:  Rm.  206, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-305-6100. 
larocca.george@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  2, 1997  (62  FR 
35804)  (FRL-5722-9),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  a  pesticide  petition 
{6F4628)  for  tolerance  by  Novartis  Crop 
Protection,  Inc.,  P.O  Box  18300, 
Greensboro,  NC  27419-8300.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Novartis  Crop 
Protection,  inc.,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.505  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
insecticide  emamectin  benzoate,  4'-epi- 
methylamino-4'-deoxyavermectin  Bi 
benzoate  (a  mixtiue  of  a  tninimnin  of 
90%  4'-epi-methylamino-4'- 
deoxyavermectin  Bu  and  a  maximum  of 
10%  4'-epi-methlyamino- 
4'deoxyavermectin  Bib  benzoate)  and  its 
metabolites  8,9  isomer  of  the  Bu  and  Bib 
component  of  the  parent  insecticide  (8,9 
ZMA);  4'-deoxy-4'-epi-amino- 
avermectin  Bi  (ABu);  4'deoxy-4'-epi-(N- 
formyl-N-methyl)amino-avermectin 
(MFBiJ;  and  4'-deoxy-4'-epi-(N- 
formyl)amino-avermectin  Bi(FABi  J,  in 
or  on  Brassica,  head  &  stem  subgroup  (5- 
A),  head  lettuce  and  celery  at  0.025  ppm 
part  per  million  (ppm).  Emamectin 


benzoate  controls  a  broad  spectrum  of 
lepidopterous  insects  (including  beet 
army  worm,  diamond  back  moths, 
cabbage  loopers  and  fall  army  worms. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  expostue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRI^5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  emamectin  benzoate  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2).  for  a  tolerance  for  combined 
residues  of  emtmiectin  benzoate.  4'-epi- 
methylamino-4'-deoxyavermectin  Bi 
benzoate  (a  mixture  of  a  minimum  of 
90%  4'-epi-methylamino-4'- 
deoxyavermectin  Bi.  and  a  maximum  of 
10%  4'-epi-methlyamino-4' 
deoxyavermectin  Bib  benzoate)  and  its 
metabolites  8.9  isomer  of  the  Bi,  and  Bib 
component  of  the  parent  insecticide  (8.9 
ZMA);  4'-deoxy-4'-epi-amino- 
avermectin  Bi  (ABu);  4'deoxy-4'-epi-(N- 
formyl-N-methyl)amino-avermectin 
(MFBiJ;  and  4'-deoxy-4'-epi-(N- 
formyl)amino-avermectin  B|(FABia)  on 
Brassica.  head  &  stem  subgroup  (5-A), 
head  lettuce  and  celery  at  0.025  ppm. 


EPA's  assessment  of  th6  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicologica}  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  emamectin 
benzoate  are  discussed  in  this  unit. 

1.  Acute  toxicology  studies  classify 
technical  grade  emamectin  as  having 
moderate  acute  toxicity  and  as  being  a 
severe  eye  irritant  (Toxicity  Category  I). 
Emamectin  falls  into  Toxicity  Category 
2  and  3  for  acute  oral  and  dermal 
toxicity,  respectively.  Emamectin  did 
not  cause  dermal  irritation  and  is  not  a 
dermal  sensitizer. 

2.  A  13-week  feeding  study  in  rats 
resulted  in  a  systemic  toxicity  no 
observable  adverse  effect  level  (NOAEL) 
of  2.5  mg/kg/day  and  a  systemic  toxicity 
lowest  observable  adverse  effect  level 
(LOAEL)  of  5  mg/kg/day,  based  on 
tremors,  hind  limb  splaying,  urogenital 
staining,  histological  changes  in  brain 
and  spinal  cord,  sciatic  and  optic  nerves 
and  skeletal  muscles  in  males, 
emaciation,  reduced  body  weight  and 
reduced  food  consiunption  in  both 
sexes. 

3.  A  14- week  feeding  study  in  dogs 
resulted  in  a  systemic  toxicity  NOAEL 
of  0.25  mg/kg/day  and  a  systemic 
toxicity  LOAEL  of  0.50  mg/kg/day. 
based  on  microscopic  pathological  signs 
of  neurotoxicity  consisting  of  skeletal 
muscle  atrophy  and  white  matter  multi 
focal  degeneration  in  the  brains  of  both 
sexes  and  white  matter  multi  focal 
degeneration  in  the  spinal  cords  of 
males. 

4.  A  chronic  feeding  study  in  rats 
resulted  in  a  systemic  toxicity  NOAEL 
of  1.0  mg/kg/day  and  a  systemic  toxicity 
LOAEL  of  2.5  mg/kg/day,  based  on 
increased  incidence  of  neuronal 
degeneration  in  the  brain  and  spinal 
cord,  decreased  rearing,  and  an 
increased  incidence  of  animals  with  low 
arousal. 

5.  A  chronic  feeding  study  in  dogs 
resulted  in  a  systemic  toxicity  NOAEL 
of  0.25  mg/kg/day.  The  systemic  toxicity 
LOAEL  was  0.5  mg/kg/day,  based  on 
axonal  degeneration  in  the  pons, 
medulla  and  peripheral  nerves  (sciatic, 
siutd,  and  tibial]  in  both  sexes,  clinical 
signs  of  neurotoxicity  (whole  body 
tremors,  stiifriess  of  the  hind  legs). 
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spinal  cord  axonal  degeneration,  and 
muscle  fiber  degeneration  in  females. 

6.  A  2-year  cfironic/carcinogenicity 
study  is  rats  was  conducted.  The 
systemic  toxicity  NOAEL  was  1.0  mg/ 
kg/day.  The  systemic  toxicity  LOAEL 
was  2.5/5.0  mg/kg/day,  based  on 
marked  neural  degeneration  in  the  brain 
and  spinal  cord  of  both  sexes,  brain 
white  matter  degeneration  in  males,  and 
on  decreased  body  weight,  body  weight 
gain,  and  food  efficiency  in  males. 
There  were  no  signs  of  carcinogenicity 
in  this  study. 

7.  A  78-week  carcinogenicity  mouse 
study  resulted  in  a  systemic  toxicity 
NOAEL  of  2.5  mg/kg/day  and  a  systemic 
toxicity  LOAEL  of  5.0  mg/kg/day  for 
males  and  7.5  mg/kg/day  for  females, 
based  on  increased  mortality,  decreased 
weight  g£un,  neurological  signs,  and 
increased  incidence  and  seventy  of 
infections.  There  were  no  signs  of 
carcinogenicity  in  this  study. 

8.  A  developmental  toxicity  study  in 
rabbits  was  conducted.  The  maternal 
toxicity  NOAEL  was  3  mg/kg/day.  The 
maternal  toxicity  LOAEL  was  6  mg/kg/ 
day,  based  on  a  significant  trend 
towards  decreased  body  weight  gain 
during  the  dosing  period  and  increased 
clinical  signs  (mydriasis  and  decreased 
pupillary  reaction).  The  developmental 
toxicity  NOAEL  was  6  mg/kg/day, 
however,  the  developmental  toxicity 
LOAEL  was  not  determined. 

9.  A  developmental  toxicity  study  in 
rats  was  conducted.  The  maternal 
toxicity  NOAEL  was  2  mg/kg/day.  The 
maternal  toxicity  LOAEL  was  4  mg/kg/ 
day,  based  on  a  significant  trend 
towards  decreased  body  weight  gain 
during  the  dosing  period.  The 
developmental  toxicity  NOAEL  was  4 
mg/kg/day.  The  developmental  toxicity 
LOAQ^  was  8  mg/kg/day,  based  on 
altered  growth  and  an  increased 
incidence  of  supernumerary  rib. 

10.  A  2-generation  reproduction 
study  in  rats  was  conducted.  The 
systemic  toxicity  NOAEL  was  0.6  mg/ 
kg/day.  The  systemic  toxicity  LOAEL  of 
1.8  mg/kg/day  was  based  on  decreased 
body  weight  gain  and  histopathological 
changes  (neuronal  degeneration  in  the 
brain  and  spinal  cord)  in  both  sexes  and 
generations.  The  reproductive  toxicity 
NOAEL  was  0.6  mg/kg/day.  The 
reproductive  toxicity  LOAEL  of  1.8  mg/ 
kg/day  was  based  on  decreased 
fecundity  and  fertility  indices  and 
clinical  signs  (tremors  and  hind  limb 
extension)  in  offspring  of  both 
generations. 

11.  An  acute  neurotoxicity  study  was 
conducted  in  rats.  A  neurotoxicity 
NOAEL  was  not  establisheD,  since  toxic 
signs  of  neurotoxicity  as  well  as 
histological  lesions  in  the  brain,  spinal 


cord  and  sciatic  nerve  occiured  at  all 
doses  tested  (27.4,  54.8  or  82.2  mg/kg). 

12.  A  subchronic  neurotoxicity  study 
was  conducted  in  rats.  The 
neiuotoxicity  NOAEL  was  1.0  mg/kg/ 
day.  The  neurotoxicity  LOAEL  was  5.0 
mg/kg/day  (highest  dose  tested)  based 
on  mild  tremors,  posture,  rearing, 
excessive  salivation,  fur  appearance, 
gait,  strength,  mobility  and  righting 
reflex. 

13.  A  dietary  neurotoxicity  study  was 
conducted  with  03-1  mice.  The 
neurotoxicity  NOAEL  was  2.0  mg/kg/ 
day  (highest  dose  tested).  No 
characteristic  neiuonal  lesions  were 
observed  in  the  brain,  spinal  cord  or 
sciatic  nerve  in  mice  of  high  dose  group 
(2.0  mg/kg/day). 

14.  A  dietary  neurotoxicity  study  was 
conducted  with  CF-1  mice.  The 
neurotoxicity  NOAEL  was  less  than  0.1 
mg/kg/day.  One  of  the  low-dose  males 
had  tremors,  hunched  posture  and 
piloerection  on  day  14. 

15.  A  dietary  neurotoxicity  study  was 
conducted  with  CF-1  jnice.  The 
neiuotoxicity  NOAEL  was  0.075  mg/kg/ 
day.  The  LOAEL  was  0.10  mg/kg/day 
based  on  tremors  observed  beginning  on 
day  3,  decreases  in  body  weight  and 
food  consiunption  as  well  as 
degeneration  of  the  sciatic  nerve. 

16.  A  developmental  neurotoxicity 
study  in  rats  was  conducted.  The 
maternal  toxicity  NOAEL  was  3.6/2.5 
mg/kg/day  (highest  dose  tested).  The 
developmental  neurotoxicity  NOAEL 
was  0.10  mg/kg/day  (lowest  dose 
tested).  The  LOAEL  was  0.60  mg/kg/day 
based  on  the  dose-related  decrease  in 
open  field  motor  activity  in  females  at 
postnatal  day  17.  This  study  was  the 
basis  of  EPA's  conclusion  that 
emamectin  demonstrated  increased 
susceptibility. 

17.  All  required  mutagenicity  studies 
were  conducted  and  foimd  to  be 
negative. 

18.  A  metabolism  study  in  rats  was 
conducted.  Radiolabeled  MABi, 
benzoate  was  rapidly  absorbed, 
distributed  and  excreted  following  oral 
and  intravenus  (i.v.)  administration.  The 
feces  was  the  major  route  of  excretion  in 
oral  and  i.v.  groups,  while  <  1%  of  the 
administered  dose  was  recovered  in  the 
mine  7  days  post  dosing.  Tissue 
distribution  and  bioacciunulation 
appeared  minimal.  The  metabolism  of 
MABi,  benzoate  appears  to  involve 
primarily  A/-demethylation  to  ABu. 
ABia  was  the  only  metabolite  detected 
in  the  feces  while  unmetabolized  parent 
compound  represented  a  large  amount 
of  the  radioactivity. 

19.  Two  bioequivalence  studies  were 
conducted  with  dogs.  The  first  study 
demonstrated  that  MK-0243  benzoate 


MTBE  solvate  and  MK-0243  benzoate 
monohydrate  were  bioequivalent  in 
male  dogs  following  oral  administration 
as  indicated  by  similar  plasma  levels  for 
the  two  compoimds.  The  second  study 
demonstrated  that  benzoate  and  HCl 
salts  are  bioequivalent  after  oral 
administration  in  male  beagle  dogs. 

20.  A  repeated-dose  dermal  toxicity 
study  was  conducted  in  rabbits  using 
the  0.16  EC  formulation  (Proclaim ).  The 
NOAEL  was  100  mg/kg/day.  The 
LOAEL  was  250  mg/kg/day,  based  on 
systemic  effects  based  on  axonal 
degeneration  of  the  sciatic  nerve  in  both 
sexes  (and  possibly  spinal  cord  axonal 
degeneration  in  one  male). 

21.  A  dermal  absorption  study  was 
conducted.  A  group  of  4  male  Riiesus 
monkeys  received  a  dermal  application 
of  0.8  mCi.  H3-MAB1A  and  300  ng  of 
MK-244  on  a  shaved  portion  of  the 
forearm.  Blood  and  excreta  were 
collected  for  26  days  following 
treatment.  Dermal  absorption  was 
minimal  and  was  approximately  1.79% 
of  the  administered  dose.  The  dermal 
absorption  factor  is  1.8% 

B.  ToxJcoIogical  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  an  acute  Reference 
Dose  (RflD)  of  0.00075  mg/kg/day  has 
been  selected,  based  on  the  NOAEL'of 
0.075  mg/kg/day  from  a  15-day 
neiuotoxicity  study  in  mice  and  an 
imcertainty  factor  of  100  (1  OX  for  inter- 
species differences  extrapolation  and 
lOX  for  intra  species  variability).  The 
endpoint  is  based  on  tremors  observed 
beginning  on  day  3  at  the  LOAEL  of  0.10 
mg/I^/day. 

2.  Short-  and  intermediate-term 
toxicity.  For  dermal  and  inhalation  risk 
assessments,  the  oral  NOAEL  of  0.075 
mg/kg/day  bom  the  15-day 
neurotoxicity  study  in  mice  was  used 
for  the  short  and  intermediate-term 
exposure  scenarios  because  the 
neurotoxic  clinical  signs  in  mice  were 
seen  3-5  days  after  dosing,  which  is 
appropriate  for  the  short  term  exposure 
period  of  concern,  and  the  toxicological 
profiles  of  emamectin  benzoate  and  it 
metabolites  indicated  that  mice  are  the 
most  sensitive  species.  The 
intermediate-term  exposure  endpoint 
was  based  on  tremors  on  day  3  of 
dosing,  mortality  (moribimd  sacrifices), 
clinical  signs  of  neurotoxicity,  decreases 
in  body  weight  and  food  consiunption 
and  histopathological  lesions  in  die 
sciatic  nerve  at  the  LOAEL  of  0.10  mg/ 
kg/day. 

Since  an  oral  NOAEL  was  selected  for 
a  dermal  and  inhalation  risk  assessment, 
a  rate  of  1.8%  for  dermal  absorption  and 
100%  for  inhalation  absorption  was 
used  when  converting  dermal  and 
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inhalation  exposures  to  oral  equivalents. 
Dennal  and  inhalation  risk  assessments 
are  necessary  only  for  short-and 
intermediate-term  exposures.  The 
current  use  pattern  does  not  indicate  the 
need  for  a  Long-Term  dermal  or 
inhalation  expos\ire  risk  assessment. 

3.  Chronic  dietary  toxicity.  EPA  has 
established  the  chronic  RfD  for 
emamectin  benzoate  at  0.00025  mg/kg/ 
day.  The  RfD  is  based  on  the  NOAEL  of 
0.075  mg/kg/day,  from  the  15-day 
neurotoxicity  study  in  mice  and  an 
uncertainty  factor  of  300  (lOX  for  inter- 
species differences  extrapolation  and 
lOX  for  intra  species  variability  and  3X 
for  use  of  a  study  of  short  duration).  The 
endpoint  is  based  on  mortality 
(moribund  sacrifices),  clinical  signs  of 
neurotoxicity,  decreases  in  body  weight 
and  food  consumption  and 
histopathological  lesions  in  the  sciatic 
nerve  at  the  LOAEL  of  0.10  mg/kg/day. 

4.  Carcinogenicity.  Emamectin 
benzoate  was  class^ed  as  a  "not  likely" 
human  carcinogen.  This  classification 
was  based  on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats/ 
mice  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential  of  the  chemical. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  There  are 
ourently  no  permanent  tolerances  for 
emamectin  benzoate  in/on  raw 
agricultural  commodities.  A  time- 
limited  temporary  tolerance  was 
established  for  cabbage  (head  and  Napa) 
at  0.025  ppm  under  FIFRA  section  18 
emergency  exemptions.  The  tolerance 
expired  on  December  31, 1998. 

For  the  dietary  risk  assessment, 
chronic  analysis  used  tolerance  level 
residues  and  percent  crop  treated  data  at 
25%  for  all  commodities.  Thus  this  risk 
assessment  should  be  viewed  as  highly 
refined.  Fiirther  refinement  using 
anticipated  residue  values  would  result 
in  a  lower  estimate  of  chronic  dietary 
exposure. 

As  a  result  of  the  retention  of  the 
FQPA  safety  foctor,  EPA  will  consider 
the  population-adjusted-doses  (PAD)  for 
infants,  children  and  females  13  years 
and  older  to  be  0.00025  mg/kg/day  for 
acute  and  0.000083  mg/kg/day  for 
chronic  dietary  exposure.  For  other 
populations  (i.e.,  adult  males), 
exposures  will  be  compared  to  the  acute 
and  chronic  RfDs,  0.00075  mg/kg/day 
and  0.00025  mg/kg/day,  respectively. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 


data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  fr^me  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  crop  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  (1)  That  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue;  (2)  that 
the  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group  and;  (3) 
if  data  are  available  on  pesticide  use  and 
food  consumption  in  a  particular  area, 
the  exposure  estimate  does  not 
Understate  exposure  for  the  population 
in  such  area.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  of  crop  treated  as  required  by 
the  section  408(b)(2)(F),  EPA  may 
require  registrants  to  submit  data  on 
PCT. 

The  Agency  used  PCT  information  as 
follows: 

A  routine  chronic  dietary  expostire 
analysis  for  Brassica,  head  &  stem 
sub^up  (5-A),  head  lettuce  and  celery 
was  based  on  25%  PCT.  For  this  action, 
residues  were  highly  refined:  25%  crop 
treated  was  assumed,  along  with  residue 
levels  at  V2  the  limit  of  quantitation. 
Since  emamectin  is  a  new  chemical,  it 
is  imlikely  that  it  would  be  used  on 
25%  of  crops.  Although  dietary  risk  was 
not  calculated  based  on  the  assumption 
of  100%  crop  treated,  EPA  is  confident 
that  the  estimate  of  percent  of  crop 
treated  which  was  used,  25%,  is  an  over 
estimate,  and  does  not  expect  more  than 
25%  of  any  crop  to  be  treated  with 
emamectin. 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  EPA  finds  that  the  PCT  information 
is  reliable  and  has  a  valid  basis.  Before 
the  petitioner  can  increase  production 
of  product  for  treatment  of  greater  than 
a  maximum  of  0.09  lb  ai/acre/season, 
permission  fiom  the  Agency  must  be 
obtained.  The  regional  consumption 


information  and  consumption 
information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA'i 
exposure  estimate  does  not  iinderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consiunption  of  food  bearing  emamectin 
benzoate  in  a  particular  area.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
emamectin  benzoate  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
eff^ect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
dietary  risk  assessment  was  performed 
for  emamectin  benzoate.  EPA'used 
Dietary  Exposure  Evaluation  Model 
(DEEM)  software  to  conduct  an  acute 
dietary  analysis  and  used  the  acute  RfD 
of  0.00075  mg/kg/day  from  the  15-day 
mouse  study  and  the  acute  PAD  of 
0.00025  mg/kg/day  for  subgroups  of 
concern  (infants,  children  and  females 
13-t-).  The  DEEM  detailed  acute  analysis 
estimates  the  distribution  of  single 
exposures  for  the  overall  U.S. 
population  and  certajn  subgroups.  The 
analysis  evaluates  individual  food 
consiunption  as  reported  by 
respondents  in  the  USDA  1989-1991 
Continiiing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulates 
exposure  to  the  chemical  for  each 
commodity.  Each  analysis  assumes 
uniform  distribution  of  emamectin  in 
the  commodity  supply. 

EPA  is  generally  concerned  with 
acute  exposures  that  exceed  100%  of  the 
PAD  or  RfD.  For  the  population 
subgroups  of  concern,  infants,  children 
and  females  1 3  years  and  older,  the 
estimated  99.9th  peicentile  of  acute 
dietary  exposure  occupies  8%  of  the 
PAD,  65%  of  PAD  and  27%  of  PAD. 
respectively. 

u.  Chronic  exposure  and  risk.  A 
chronic  dietary  risk  assessment  was 
performed  for  emamectin  benzoate.  The 
analysis  used  the  chronic  RfD  of 
0.00025  mg/kg/day  and  the  chronic  PAD 
of  0.000083  mg/kg/day  for  subgroups  of 
concern.  Tolerance  level  residues  and 
25%  of  crop  treated  information  were 
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used.  EPA  is  generally  concerned  with 
chronic  exposures  that  exceed  100%  of 
the  chronic  RfD  or  PAD.  For  the 
population  subgroups  of  concern, 
infants,  children  and  females  13  years 
and  older,  the  estimated  exposure 
occupies  <  1%  of  PAD.  5%  of  PAD  and 
5%  of  PAD,  respectively. 

2.  From  drinxing  water.  No  Maximum 
Ckintaminant  Level  or  health  advisory 
levels  have  been  established  for  residues 
of  emamectin  benzoate  in  drinking 
water. 

EPA  does  not  have  monitoring  data 
available  to  perform  a  quantitative 
drinking  water  risk  assessment  for 
emamectin  at  this  time.  However, 
Environmental  Fate  data  for  this 
compound  indicates  that  emamectin 
benzoate  and  its  metabolites  would  be 
expected  to  be  relatively  immobile  in 
the  environment  due  to  the  high  degree 
of  sorption  to  particles. 

EPA  used  its  Screening  Concentration 
in  Ground  Water  (SCI-GROW)  screening 
model  and  environmental  fate  data  to 
determine  the  estimated  environmental 
concentration  (EEC)  for  emamectin 
benzoate  in  groimd  water.  The  Pesticide  . 
Root  Zone  Model/Exposure  Analysis 


Modeling  System  (PRZM/EXAMS) 
model  was  used  to  determine  the  EECs 
for  emamectin  benzoate  in  surface 
water.  The  EEC  for  emamectin  benzoate 
in  ground  water  was  6  ppt  (parts  per 
trillion)  when  applied  at  the  maximum 
recommended  application  rate  of  0.015 
lbs  ai/acre  with  a  maximum  of  six 
applications.  The  EECs  for  surface  water 
range  from  the  peak  concentration  of 
107.22  ppt  to  the  90  day  average  of 
24.13  ppt  when  applied  at  the 
maximimi  label  rate  of  0.015  lb  ai/acre 
and  maximum  of  0.09  lb  ai/acre/season. 
The  computer  generated  EECs  represent 
conservative  estimates  and  should  be 
used  only  for  screening. 

The  groimd  and  surface  water 
exposiue  estimates  were  calculated  from 
the  use  of  emamectin  on  cabbage.  The 
drinking  water  values  were  calctilated 
for  the  parent  compound,  emamectin; 
however,  based  on  an  evaluation  of 
available  data,  these  values  can  be 
considered  to  include  both  emamectin 
and  its  metabolites  ABu.  MFBu,  and 
FABia.  These  estimates  were  compared 
to  back-calculated  Drinking  Water 
Levels  of  Comparison  (DWLCXIs)  for 


emamectin  for  risk  assessment 
purposes. 

A  DWLOC  is  a  theoretical  upper  limit 
of  a  pesticide's  concentration  in 
drinidng  water  in  light  of  total  aggregate 
exposure  to  that  pesticide  in  food  and 
through  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
consumption  and  body  weight.  Different 
populations  will  have  different 
DWLOCs.  EPA  uses  DWLOCs  internally 
in  the  risk  assessment  process  as  a 
surrogate  measure  of  potential  exposure 
associated  with  pesticide  exposure 
through  drinking  water.  In  the  absence 
of  monitoring  data  for  pesticides,  the 
DWLOC  is  used  as  a  point  of 
comparison  against  conservative  model 
estimates  of  potential  pesticide 
concentration  in  water.  DWLOC  values 
are  not  regulatory  standards  for  drinking 
water. 

i.  Acute  exposure  and  lisk.  The 
Agency  has  cialculated  the  DWLOC  for 
acute  exposiu^  to  emamectin  benzoate 
in  drinking  water  for  various  population 
subgroups.  The  DWLOCs  for 
emamectin  benzoate  (acute  exposure) 
are  smnmarized  in  the  following  table  1. 


Table  1.—  Summary  of  Acute  DWLOC  Calculations 


Population  Subgroup^ 


U.S.  Population  , 

Children  (1-6  years)  , 

Females  13+  years/nursing 


Acute  Scenario 


Acute 
PAD 

(mg/kg/ 
day) 


0.00025 
0.00025 
0.00025 


Acute 
Food  Ex- 
posure 
(mg/kg/ 
day) 


0.000078 
0.000163 
0.000067 


Maximum 
Water  Ex- 
posure 
(mg/kg/ 
day)^^ 


0.000172 
0.000087 
0.000183 


SCI- 
GROW 
(H9A-) 


0.006 
0.006 
0.006 


PRZM/ 

EXAMS 

(PPb) 


0.107 
0.107 
0.107 


DWLOC(ng/ 


6 
1 
5 


^  Population  subgroups  chosen  were  U.S.  population  (70  kg.  body  weight  assumed),  and  the  two  children  subgroups  with  the  highest  food  ex- 
posure (10  kg.  body  weight  assumed). 
2  Maximum  Water  Exposure  (mg/kg/day)  =  Acute  PAD  (mg/kg/day)  -  ARC  from  DEEM  (mg/kg/day) 


ii.  Chronic  exposure  and  risk.  The 
Agency  has  calculated  DWLOCs  for 
chronic  (non-cancer)  exposure  to 


emamectin  benzoate  and  its  metabolites 
for  the  U.S.  population  and  selected 
subgroups.  The  DWLOCs  for  emamectin 


benzoate  are  summarized  in  the 
following  table  2. 


Table  2.—  Summary  of  Chronic  DWLOC  Calculations 


Population  Subgroup^ 


U.S.  Population 

Children  (1-6  years) 
Females  (13+  years) 


Chronk:  Scenario 


Chronk: 

PAD  (mg/ 

kg/day) 


0.000083 
0.000083 
0.000083 


Chronic 
Food  Ex- 
posure 
(mg/kg/ 
day) 


0.000003 
0.000004 
0.000004 


Max- 
imum 
Water 
Expo- 
sure 
(mg/loj/ 


day)^ 


0.00008 
0.00008 
0.00008 


SCI- 
GROW 
(jig/L)3 


0.0006 
0.0006 
0.0006 


PRZM/ 

EXAMS 

(PPb) 


0.0203 
0.0203 
0.0203 


DWLOC(ng/ 


3 
1 
2 


^  Population  subgroups  chosen  were  U.S.  population  (70  kg.  body  weight  assumed),  the  infant  or  children  subgroup  with  the  highest  food  ex- 
posure (10  kg.  body  weight  assumed),  and  females  13+ (60  kg  body  weight  assumed). 
^Maximum  Water  Exposure  (mg/kg/day)  =  Chronic  RfD  (mg^g/day)  -  ARC  from  DEEM  (mg/kg/day) 
3  The  crop  producing  the  highest  level  was  used. 
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The  estimated  maximum 
concentrations  of  emamectin  and  its 
metabolites  in  surface  and  ground  water 
are  less  than  the  DWLOCs  as  a 
contribution  to  acute  and  chronic 
aggregate  exposure.  The  estimated 
concentrations  of  emamectin  and  its 
metabolites  in  groimd  and  siuface  water 
are  conservative  estimates.  Therefore, 
the  Agency  concludes  with  reasonable 
certainty  that  residues  of  emamectin  in 
food  and  drinking  water  would  not 
result  in  an  unacceptable  estimate  of 
acute  or  chronic  (non-cancer)  aggregate 
human  health  risk  at  this  time. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  emamectin  benzoate.  Therefore, 
there  is  no  risk  associated  with  non- 
dietary  exposure. 

4.  Cnmulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 

Emamectin  benzoate  is  synthetically 
derived  from  avermectin,  which  is 
derived  from  the  antibiotic-producing 
actinomycetes,  the  soiuce  of  all  of  the 
antibiotic  fungicides.  Streptomyces 
avermitilus  produces  the  insecticide 
avermectin,  which  is  a  mixture  of  two 
homologs,  avermectin  Bi.  and  Bib, 
which  have  equal  biological  activity. 
CiurenUy,  the  only  member  of  this  class 
which  is  registered  for  agricultural  uses 
is  avermectin.  Avermectin  and 
ivermectin  are  structinally  similar  to 
emamectin.  EPA  does  not  have  at  this 
time  available  data  to  determine 
whether  emamectin  benzoate  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumidative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  upon  a  common 
mechanism,  emamectin  benzoate  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purpose  of  this  tolerance  action 
therefore,  EPA  has  not  assiuned  that 
emamectin  benzoate  has  a  common 
mechanism  of  toxicity  with  these  other 
substances.  An  explanation  of  the 
current  Agency  approach  to  assessment 
of  pesticides  with  a  common 
mechanism  of  toxicity  may  be  foimd  in 
the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 


D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Exposme  to  emamectin 
benzoate  residues  in  food  will  .occupy 
no  more  than  31%  of  the  acute  PAD  for 
adult  population  subgroups  and  no 
more  than  65%  PAD  for  infant/children 
subgroups.  Residue  levels  used  for  food- 
soiuce  dietary  risk  assessments  were 
highly  refined  (used  Vz  level  of 
quantitation  (LOQ)  residues)  and  did 
incorporate  25%  of  crop  treated 
information.  Acute  dietary  exposure 
estimates  were  for  the  99.9*  percentile. 
Estimated  concentrations  of  emamectin 
residues  in  surface  and  groimd  water  are 
lower  than  EPA's  DWLOCs.  Therefore,. 
EPA  does  not  expect  acute  aggregate  risk 
to  emamectin  benzoate  residues  frtim 
food  and  water  sources  to  exceed  level 
of  concern  for  acute  dietary  exposme. 

2.  Chronic  risk.  The  chronic  dietary 
exposure  to  emamectin  residues  in  food 
will  occupy  no  more  than  4%  of  the 
chronic  RED  for  adult  population 
subgroups  and  no  more  than  5%  PAD 
for  infant/children  subgroups.  Residue 
levels  used  for  food-source  dietary  risk 
assessments  were  highly  refined  and  did 
incorporate  percent  of  crop  treated 
information,  as  indicated  above.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  PAD/RfD  because  of 
PAD/RfD  represents  the  level  at  or 
below  which  daily  a^regated  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
estimated  concentrations  of  emamectin 
residues  in  sur&ce  and  ground  water  are 
lower  than  the  Agency's  DWLOCs. 
Despite  the  potential  for  exposure  to 
emamectin  benzoate  in  drinking  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  PAD/ 
RfD.  Therefore,  EPA  does  not  expect 
chronic  aggregate  risk  to  emamectin 
residues  from  food  and  water  soinces  to 
exceed  level  of  concern  for  chronic 
dietary  exposure. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  of 
carcinogenicity. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  emamectin  benzoate 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — ^i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infents  and  children  to  residues  of 
emamectin  benzoate,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 


generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  frt>m 
exposme  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  difierent  margin 
of  safety  will  be  safe  for  infants  and 
childrMi.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  imcertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

For  emamectin  benzoate,  the  Agency 
has  determined  the  tenfold  safety  factor 
for  the  protection  of  infants  and 
children  should  be  reduced  to  3x.  The 
rationale  for  reducing  the  FQPA  Safety 
Factor  is  as  follows: 

•  No  increased  susceptibility  was 
demonstrated  in  rats  at  rabbits 
following  in  utero  and/or  postnatal 
exposure  to  emamectin.  However, 
increased  susceptibility  was 
demonstrated  in  a  developmental 
neurotoxici^  study  in  rats. 

•  Although  increased  susceptibility 
was  demonstrated  in  a  developmental 
neurotoxicity  study  in  rats,  the 
Committee  determined  that  the  lOx 
factor  should  be  reduced  to  3x  based  on 
the  following  weight-of-the-evidence 
considerations  in  the  developmental 
neurotoxicity  study:  (1)  The  LOAEL  was 
based  on  a  single  effect/end  point  (i.e., 
decrease  in  open  field  motor  activity); 
(2)  theeffect  at  the  LOAEL  was  seen  only 
on  postnatal  day  17  and  was  not  seen 
either  on  earlier  (Day  13)  or  later  (Day 
21)  evaluations  whereas  at  the  high  dose 
(3.6/2.5  mg/kg/day),  this  effect  was  seen 
on  postnatal  days  13  and  17;  (3)  the 
effect  at  the  LOAEL  was  not 
accompanied  with  other  toxicity 
whereas  at  the  high  dose  tremors  and 
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hind  limb  splay  were  also  seen;  (4)  the 
decreased  performance  was  lower  only 
when  compared  to  the  concurrent 
control;  and  (5)  there  was  limited  (only 
2  studies)  historical  control  data 
available  for  comparison. 

Exposure  assessments  do  not  indicate 
a  concern  for  potential  risk  to  infants 
and  children  because:  (1)  The  dietary 
exposure  estimates  are  based  on  market 
share  data  assiuning  25%  percent  crop 
treated  resulting  in  an  overestimate  of 
dietary  exposure.  This  is  considered  an 
overestimate  because  the  25%  figiu-e  is 
considered  to  be  a  conservative  upper- 
bound  estimate,  since  a  new  chemical 
would  have  a  very  small  market  share; 

(2)  modeling  data  were  used  for  the 
ground  and  surface  source  drinking 
water  exposure  assessments;  the 
resulting  estimates  are  considered  to  be 
reasonable  upper-bound  concentrations; 

(3)  there  are  no  registered  residential 
uses. 

EPA  also  determined  that  the  FQPA 
Safety  Factor  (3x)  is  applicable  for  acute 
dietaiy  risk  assessments  for  the  general 
population  including  infants  and 
children  because  the  endpoint  for  this 
risk  assessment  is  neurotoxicity 
(tremors),  and  to  chronic  dietary 
because  the  endpoint  for  this  risk 
assessment  is  based  on  clinical  signs  of 
neurotoxicity  histopathological  lesions 
in  the  sciatic  nerve  following  oral 
exposure.  As  a  result  of  the  retention  of 
the  FQPA  Safety  Factor,  the  Agency 
considered  the  PAD  for  infants,  children 
and  females  1 3  years  and  older  to  be 
0.00025  mg/kg/day  for  acute  and 
0.000083  mg/kg/day  for  chronic  dietary 
exposure.  For  other  populations  (i.e., 
adult  males)  exposures  were  compared 
to  the  acute  and  chronic  RfDs,  0.00075 
mg/kg/day  and  0.00025  mg/kg/day, 
respectively. 

ii.  Conclusion.  There  is  a  complete 
toxicity  database  for  emamectin 
benzoate  and  exposure  data  is  complete 
or  is  estimated  based  on  data  that 
reasonably  accounts  for  potential 
exposures.  Taking  into  account  the 
completeness  of  the  data  base,  EPA 
concludes,  based  on  reliable  data,  the 
use  of  the  additional  safety  factor  would 
be  safe  for  infants  and  children. 

2.  Acute  risk.  Using  the  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposure 
to  emamectin  benzoate  from  food  will 
utilize  no  more  than  65%  of  the  acute 
PAD/RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  PAD/RfD  because 
the  PAD/RfD  represents  the  level  at  or 
below  which  dally  aggregate  dietary 
exposiue  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 


3.  Chronic  risk.  Using  the  exposiure 
assumptions  described  in  this  imit,  EPA 
has  concluded  that  aggregate  exposure 
to  emamectin  benzoate  from  food  will 
utilize  no  more  than  5%  of  the  chronic 
PAD/RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposiu'es 
below  100%  of  the  PAD/RfD  because 
the  PAD/RfD  represents  the  level  at  or 
below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
emamectin  benzoate  residues. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  following  residues  are  required  in 
the  tolerance  expression  and  dietary  risk 
assessment  for  the  proposed  use: 
emamectin,  8,9-ZMA,  and  metabolites/ 
photodegradates  ABia,  MFBu  and 
FAB  la.  Metabolites/photodegradates 
8AOXOMA  and  8AOHMA  are  also  of 
toxicological  concern,  but  based  upon 
their  relative  levels  to  the  emamectin 
and  the  other  four  emamectin-like 
residues  (8,9-ZMA,  ABia,  MFBu  and 
FAB  la),  these  are  not  needed  in  the 
tolerance  expression  or  dietary  risk 
assessment. 

No  animal  feed  items  are  associated 
with  the  commodities  for  which 
permanent  tolerances  are  proposed. 
Therefore,  no  animal  metabolism  or 
feeding  studies  are  required. 

B.  Analytical  Enforcement  Methodology 

The  proposed  enforcement  method  for 
residues  of  emamectin  on  plant 
commodities  is  currently  undergoing 
the  Agency's  method  validation  at  this 
time.  In  the  interim,  EPA  has  conducted 
a  preliminary  review  of  the  method  and 
has  indicated  that  it  appears  to  be 
suitable  for  enforcement  purposes 
pending  the  outcome  of  the  actual 
method  validation.  Given  that  the 
registrant  has  provided  concurrent 
fortification  data  to  demonstrate  that  the 
method  is  adequate  for  data  collection 
purposes  and  has  provided  the  Agency 
with  a  successful  Independent 
Laboratory  Validation,  coupled  with  the 
EPA  laboratory's  preliminary  review, 
EPA  concludes  that  the  method  is 
suitable  as  an  enforcement  method  to 
support  tolerances  associated  with  this 
action. 

C.  Multiresidue  Methods  Testing 

Data  previously  submitted  by  the 
petitioner  show  that  residues  of 
emamectin  are  not  likely  to  be  recovered 


by  FDA  multiresidue  methods.' The 
petitioner  submitted  data  pertaining  to 
the  multiresidue  methods  testing  of 
emamectin  (Bu  and  Bib  components), 
ABia,  FABia,  MFBia  and  the  8,9-Z 
isomer  (Bu  component).  The  data  have 
been  forwarded  to  FDA  for  inclusion  in 
PAMI. 

D.  Magnitude  of  Residues 

EPA  has  concluded  that  there  were 
sufficient  residue  field  trial  data  using 
the  end  use  product  Proclaim  1.6  EC 
and  Proclaim  5  SG  to  support  a  0.025 
ppm  tolerance  on  Brassica,  head  &  stem 
subgroup  (5- A),  head  lettuce  and  celery. 

E.  International  Residue  Limits 

There  are  currently  no  Codex, 
Canadian,  or  Mexican  maximum  residue 
limits  on  emamectin  benzoate  and  its 
metabolites. 

F.  Rotational  Crop  Restrictions 

The  confined  rotational  crop  data  base 
is  adequate.  No  plantback  restrictions 
need  to  be  listed  on  the  label. 

G.  Residues  in  Meat,  Milk,  Poultry  and 
Eggs 

No  animal  metabolism  or  feeding 
studies  were  submitted  with  this 
petition.  However,  tolerances  in  milk, 
eggs,  and  animal  tissues  are  not  required 
at  this  time  since  no  feed  items  are 
associated  with  the  subject  commodities 
for  which  permanent  tolerances  are 
being  proposed. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  emamectin 
benzoate,  4'-epi-methylamino-4'- 
deoxyavermectin  Bi  benzoate  (a  mixture 
of  a  minimimi  of  90%  4'-epi- 
methylamino-4'-deoxyavermectin  Bi, 
and  a  maximum  of  10%  4'-epi- 
methlyamino-4'deoxyavermectin  Bib 
benzoate)  and  its  metabolites  8,9  isomer 
of  the  Bia  and  Bib  component  of  the 
parent  insecticide  (8,9  ZMA);  4'-deoxy- 
4'-epi-amino-avermectinBi  (ABia); 
4'deoxy-4'-epi-(iV-formyl-A/- 
methyl)amino-avermectin  (MFBu);  and 
4'-deoxy-4'-epi-(iV-formyl)amino- 
avermectin  Bi(FABia)  in  Brassica,  head 
&  stem  subgroup  (5-A),  head  lettuce  and 
celery  at  0.025  ppm 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currenUy  has  procedural  regulations 
which  govern  the  submission  of 
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objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  19, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  {40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  qr 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 


with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
C6I.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  &  record  for  this 
cegulation  under  docket  control  number 
[OPP-300856)  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conunents,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-d  ocketQepa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regmation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  wiU 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  firom  review  luider  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 


subject  to  0MB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issiiance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  fi'om  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  tmiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  luiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VnL  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  11, 1999. 
Susan  B.  Hazen, 

Actinig  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a,  and  371. 

2.  In  §  180.505,  by  revising  paragraph 
(a)  to  read  as  follows: 

§  180.505    Emamectin  Benzoate;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  emamectin  benzoate,  4'- 
epi-methylamino-4'-deoxyavermectin  B  i 
benzoate  (a  mixture  of  a  minimum  of 
90%  4'-epi-methylamino-4'- 
deoxyavermectin  B^  and  a  maximum  of 
10%  4'-epi-methlyamino- 
4'deoxyavermectin  Bib  benzoate)  and  its 
metabolites  8,9  isomer  of  the  Bu  and  Bib 
component  of  the  parent  insecticide  (8,9 
ZMA);  4'-deoxy-4'-epi-amino- 
avermectin  Bi  (ABu);  4'deoxy-4'-epi-(N- 
formyl-iV-methyl)amino-avermectin 
(MFBia);  and  4'-deoxy-4'-epi-(N- 
formyl)amino-avermectin  Bi(FABu)  in 
or  on  the  following  commodities: 


Commodity 


Brassica,  head  &  stem  subgroup  (5- 

A) 

Celery  .• 

Lettuce,  head 


Parts 
per  mil- 
lion 


0.025 
0.025 
0.025 


[FR  Doc.  99-12593  Filed  5-18-99;  8:45  am) 

BIUJNGCOOE  8SeO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  99-93] 

Amendment  of  the  Commission's 
Rules  of  Practice  and  Procedure 

agency:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  we  amend 
the  Commission's  rules,  to  extend  the 
deadline  for  the  filing  of  paper 
docimients  such  as  petitions,  pleadings, 
and  tariffs,  that  are  not  required  to  be 
accompanied  by  a  fee,  and  that  are 
hand-delivered  to  the  Commission's 
Office  of  the  Secretary.  The  filing 
deadline  for  all  such  docimients  is 
extended  fi-om  5:30  p.m.  imtil  7:00  p.m. 
DATES:  Effective  May  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andra  Cunningham,  Office  of  the 
Secretary,  (202)  418-0300. 
SUPPLEMENTARY  INFORMATION: 

1.  By  this  Order,  the  Commission 
amends  section  1.4(f)  of  the 
Commission's  rules,  47  CFR  1.4(f),  to 
extend  the  deadline  for  the  filing  of 
paper  documents  such  as  petitions, 
pleadings,  and  tariffs,  that  are  not 
required  to  be  accompanied  by  a  fee, 
and  that  are  hand-delivered  to  the 
Commission's  Office  of  the  Secretary. 

2.  Currentiy,  the  filing  deadline  for  all 
such  documents  is  5:30  p.m.  The 
amendment  adopted  here  extends  the 
deadline  for  the  filing  of  paper 
docimients  to  7:00  p.m.  The  document 
must  be  tendered  for  filing  in  complete 
form  with  the  Office  of  the  Secretary  at 
the  designated  filing  counter,  TW-A325, 
at  the  Commission's  new  offices,  located 
at  445  12th  Sti«et,  SW,  Washington,  DC. 
This  amendment  is  designed  to  facilitate 
the  filing  of  paper  documents  in  a 
timely  manner. 

3.  Because  the  rule  amendment 
adopted  here  is  a  matter  of  agency 
practice  and  procedure,  compliance 
with  the  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  is  not 
required.  See  5  U.S.C.  553(b)(A)-(d). 

4.  It  is  ordered  that,  pursuant  to 
authority  found  in  sections  4(1),  4(j),  and 
303(r)  of  the  Communications  Act  of 

•  1934,  as  amended,  47  U.S.C.  154  (i), 
154(j),  and  303(r). 

5.  It  is  further  ordered  that  the  rules 
as  amended  shall  become  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows. 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  47  U.S.C.  151, 154(i).  154(j). 
155,  225,  and  303(r),  309. 

2.  Section  1.4  is  amended  by  revising 
paragraph  (f)  to  read  as  follows: 

S 1 .4    Computation  of  time. 

***** 

(f)  Except  as  provided  in  §  0.401(b)  of 
this  chapter,  all  petitions,  pleadings, 
tariffs  or  other  dociunents  not  required 
to  be  accompanied  by  a  fee  and  which 
are  hand-delivered  must  be  tendered  for 
filing  in  complete  form,  as  directed  by 
the  Rules,  with  the  Office  of  the 
Secretary  before  7:00  p.m.,  at  445  12th 
St.,  SW.,  TW-A325.  Washington,  DC. 
The  Secretary  will  determine  whether  a 
tendered  dociunent  meets  the  pre-7:00 
p.m.  deadline.  Dociunents  filed 
electronically  piusuant  to  §  1.49(f)  must 
be  received  by  the  Commission's 
electronic  filing  system  before  midnight. 
Applications,  attachments  and 
pleadings  filed  electronically  in  the 
Universal  Licensing  System  (ULS) 
pursuant  to  §  1.939(b)  must  be  received 
before  midnight  on  the  filing  date.  Mass 
Media  Bureau  applications  and  reports 
filed  electronicfdly  pursuant  to 
§  73.3500  of  this  Chapter  must  be 
received  by  the  electronic  filing  system 
before  midnight  on  the  filing  date. 
*        *  _      *        *        • 

[FR  Doc.  99-12613  Filed  5-18-99;  8:45  am] 

BILUNQ  COOE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safely 
Administration 

49  CFR  Part  531 

[Doclwt  No.  NHTSA-9&-4853] 

RIN  2127-AG95 

Passenger  Automobile  Average  Fuel 
Economy  Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Final  rule. 


summary:  This  rule  amends  the 
passenger  automobile  fuel  economy 
regulation  by  providing  a  procedure  by 
which  a  vehicle  manufacturer  may 
notify  NHTSA  of  the  model  year  in 
whidi  it  elects  to  consider  production  of 
components  and  automobile  assembly 
in  Mexico  as  domestic  value  added. 
This  domestic  value  added  is  used  to 
determine  if  a  passenger  automobile 
should  be  assigned  to  the 
manufacturer's  import  or  domestic  fleet 
for  computation  of  the  fleet  average  fuel 
economy.  The  amendment  implements 
a  provision  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  of 
1993. 

EFFECTIVE  DATE:  This  amendment  is 
effective  July  19,  1999. 
ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  set 
forth  above  and  be  submitted  to  Docket 
Management  Section,  Pl-403, 400  7th 
Street,  SW,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  L.  Spinner,  Office  of  Planning 
and  Consiuner  Programs,  NHTSA,  400 
7th  Street,  SW,  Washington,  DC  20590. 
Telephone:  (202)  366-4802. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporate  Average  Fuel  Economy 
(CAFE)  law,  codified  as  Chapter  329  of 
tide  49,  United  States  Code,  provides 
that  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
calculates  the  CAFE  of  each  automobile 
manufachirer  (49  U.S.C.  32904(a)). 
Section  32904(b)  provides  that 
passenger  automobiles  manufactured  by 
a  manufacturer  are  to  be  divided  into 
two  fleets,  according  to  whether  or  hot 
they  are  manufactiued  domestically. 
Each  manufactiuer's  domestic  and  non- 
domestic  fleet  is  required  to  comply 
separately  with  the  passenger 
automobile  CAFE  standard.  An 
automobile  is  considered  to  be 
manufactiued  domestically  if  at  least  75 
percent  of  the  cost  to  the  manufacturer 
is  attributable  to  value  added  in  the 
United  States  and  Canada. 

The  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993, 
Pub.  L.  103-182,  amended  Section 
32904(b)  to  provide  that  the  value  added 
to  a  passenger  automobile  in  Mexico  is 
considered  to  be  domestic  value.  As 
amended,  paragraph  32904(b)(3)(A) 
provides  that 

(A)  passenger  car  is  deemed  to  be 
manufactured  domestically  in  a  model  year, 
as  provided  in  subparagraph  (B)  of  this 
paragraph,  if  at  least  75  percent  of  th"  cost 
to  the  manufacturer  is  attributable  to  value 
added  in  the  United  States,  Canada,  or 
Mexico,  unless  the  assembly  of  the  vehicle  is 


completed  in  Canada  or  Mexico  and  the 
automobile  is  imported  into  the  United  States 
more  than  30  days  after  the  end  of  the  model 
year. 

The  effiect  of  the  amendment  is  that 
value  added  in  Mexico  is  considered  on 
the  same  terms  as  value  added  in 
Canada  or  the  United  States.  However, 
the  transition  to  treating  Mexican  value 
as  domestic  value  was  not  to  be 
immediate.  Subparagraph  (B)  of 
paragraph  32904(b)(3)  sets  forth  specific 
conditions  to  govern  the  transition,  and 
specifies  different  dates  for 
manufacturers,  according  to  whether  or 
when  thej'  began  to  assemble  passenger 
automobiles  in  Mexico. 

Under  subparagraph  32904(b)(3)(B)(i), 
a  manufactiuer  that  began  to  assemble 
automobiles  in  Mexico  before  model 
year  1992  can  elect  to  have  its  Mexican 
production  considered  domestic 
beginning  with  a  model  year  that  begins 
after  the  date  of  its  election  in  the 
period  from  January  1, 1997,  through 
January  1,  2004. 

A  manufactiuer  that  began  assembling 
automobiles  in  Mexico  after  model  year 
1991  is  required  to  count  the  value 
added  in  Mexico  as  domestic  value 
beginning  with  the  model  year  that 
begins  after  January  1, 1994,  or  the 
model  year  in  which  the  manufacturer 
begins  to  assemble  automobiles  in 
Mexico,  whichever  is  later 
(subparagraph  (B)(ii)). 

A  manufacturer  that  does  not 
assemble  automobiles  in  Mexico  may 
elect  imder  subparagraph  (B)(iii)  to  have 
the  value  of  Mexican  components 
treated  as  domestic  value  for  purposes 
of  automobiles  manufactxued  in  a  model 
year  beginning  after  the  date  of  its 
election  in  the  period  from  January  1, 
1997,  through  January  1,  2004. 

A  manufacttuer  that  does  not 
assemble  automobiles  in  either  the 
United  States,  Canada,  or  Mexico  is 
required  to  coimt  the  value  of  any 
Mexican  components  as  domestic  value, 
begiiming  with  the  model  year  that 
begins  after  January  1, 1994 
(subparagraph  (B)(iv)). 

A  manufacturer  covered  by  either 
subparagraph  (B)(i)  or  (B)(iii)  that  does 
not  make  an  election  within  the 
specified  period  must  consider  any 
value  added  in  Mexico  as  domestic 
value  beginning  with  the  model  year 
that  begins  after  January  1,  2004 
(subparagraph  (B)(v)). 

Siibparagraph  32904(b)(3)(C)  provides 
that  the  Secretary  of  Transportation 
"shall  prescribe  reasonable  procediu«s" 
for  those  manu&cturers  that  can  elect 
the  model  year  for  which  the  value 
added  in  Mexico  is  to  be  treated  as 
domestic  value.  Insofar  as  the 
calctUation  of  CAFE  levels  is  the 
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responsibility  of  the  EPA  Administrator, 
the  procedures  issued  by  the  Secretary 
must  be  in  the  form  of  directions  to  the 
EPA  Administrator.  EPA  has  amended 
its  regulations  at  40  CFR  600.511-80  to 
incorporate  the  provisions  of  the 
NAFTA  hnplementation  Act  (59  FR 
33914;  July  1, 1994).  hi  anticipation  of 
implementing  regulations  being  issued 
by  the  Secretary  of  Transportation, 
subsection  (b)(5)  of  40  CFR  600.511-80 
provides  that  any  model  year  elections 
by  a  manufacturer  are  to  be  made  in 
accordance  with  the  regulations  issued 
by  the  Secretary. 

hisofar  as  49  U.S.C.  32904(b)(3)  does 
not  limit  a  manufactiu'er's  discretion  to 
elect  any  model  year  in  the  period  from 
January  1, 1997,  through  January  1, 
2004,  NHTSA  concludes  that  the 
implementing  procedures  need  only 
specify  the  method  in  which  a 
manufacturer  gives  notice  of  its  election 
and  provide  a  minimum  notice  period 
before  the  beginning  of  the  model  year 
elected.  Accordingly,  this  rule  amends 
section  531.6  of  title  49  CFR  to  provide 
that  any  manufactiu^r  making  a  model- 
year  election  under  subparagraphs  (B)(i) 
and  (B)(iii)  of  49  U.S.C,  32904(b)(3) 
shall  notify  the  EPA  and  NHTSA 
Administrators  of  its  election  not  later 
than  60  days  before  the  beginning  of  the 
model  year  to  which  the  election 
applies. 

Final  Rule 

This  amendment  is  published  as  a 
final  rule,  without  prior  notice  and 
opportunity  to  comment.  The  NAFTA 
Implementation  Act  required  that  the 
agency  issue  procedures  to  allow 
manufacturers  to  elect  certain  options 
by  January  1, 1997.  The  regulations 
contained  in  this  final  rule  are 
ministerial  in  nature  and  simply 
implement  the  express  provisions  of  the 
NAFTA  Implementation  Act. 
Accordingly,  the  agency  finds,  for  good 
cause,  that  notice  and  comment  are 
unnecessary  and  issues  the  amendment 
as  a  final  rule.  5  U.S.C.  53(b)(3)(B). 

Impact  Analyses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  was  not  reviewed  under 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  NHTSA  has 
considered  the  economic  impUcations 
of  the  rule  and  determined  that  it  is  not 
significant  within  the  meaning  of  the 
DOT  Regulatory  Policies  and 
Procedures.  Today's  amendment  will 
not  affect  manufactiunr  or  supplier 
costs. 


B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rule  would  have  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  this  action. 
Although  certain  small  businesses,  such 
as  parts  supphers,  and  some  vehicle 
manufacturers  are  affected  by  the 
regulation,  the  effect  on  them  is 
negligible. 

C.  National  Environmental  Policy  Act 

The  agency  has  analyzed  the 
environmental  impacts  of  the  rule  in 
accordance  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.,  and  has  concluded  that  it 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

D.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Paperwork  Reduction  Act 

This  final  rule  includes  new 
"collections  of  information,"  as  that 
term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB).  The 
rule  contains  information  collections 
that  are  subject  to  review  by  OMB  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  The  title,  description, 
and  respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  regulations, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data,  and 
completing  and  reviewing  the  collection 
of  iiiformation. 

Title:  49  CFR  part  531— Passenger 
Automobile  Average  Fuel  Economy 
Standards. 

Need  for  Information:  This 
information  is  needed  to  determine  the 
domestic  and  non-domestic  automobile 
fleets  for  CAFE  computation  purposes. 
The  NAFTA  Implementation  Act's 
provision  for  the  treatment  of  Mexican 
content  permits  certain  manufacturers 
to  elect  the  model  year  for  which 
Mexican  content  in  their  automobiles 
will  be  treated  as  domestic  content. 

Proposed  Use  of  Information:  The 
information  woiUd  advise  the  EPA 
Administrator  that  a  manufacturer  has 
made  an  election  as  to  the  model  year 
in  which  it  will  consider  Mexican 


content  to  be  domestic  content,  thereby 
enabling  the  EPA  Administrator  to 
identify  the  manufacturer's  domestic 
and  non-domestic  automobile  fleets. 

Frequency:  The  agency  estimates  that 
m^ufacturers  will  report  this 
information  once  as  they  prepare  to 
consider  Mexican  content  as  domestic 
content. 

Burden  Estimate:  The  agency 
estimates  that  a  manufacturer  may 
encounter  a  total  burden  of  five  to  seven 
hours  to  prepare  a  letter  stating  that  it 
is  electing  to  count  the  Mexican  content 
in  its  passenger  automobile  fleet  as 
domestic  content.  Seventeen 
manufacturers  are  eligible  to  make  this 
election.  Accordingly,  the  agency 
estimates  the  total  burden  hours  to  be  85 
to  119. 

Respondents:  There  are  20 
manufacturers,  but  only  17  are  eligible 
to  make  an  election.  The  other  three 
manufactiu'ers  produce  only  light 
trucks,  and  light  truck  fleets  are  not 
divided  into  domestic  and  noli-domestic 
fleets  for  CAFE  purposes. 

Form(s):  Not  applicable. 

Average  burden  hours  per  respondent: 
The  agency  estimates  that  a 
manufactiirer  may  experience  a  total 
burden  of  five  to  seven  hours  to  prepare 
a  letter  stating  its  intent  to  include 
Mexican  content  as  domestic  content  in 
its  passenger  automobile  fleet. 

Average  burden  cost  per  respondent: 
The  agency  estimates  that  a 
manufacturer  may  incur  a  cost  of  $200 
to  $300  to  comply  with  this 
requirement.  This  cost  includes  the 
salary  of  its  persoimel  to  review  this 
requirement,  to  examine  its  passenger 
automobile  fleet  content  data,  and  to 
prepare  and  send  the  letter  advising 
EPA  and  NHTSA  Administrators  of  the 
manufactiu^r's  election. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  Jime  18, 
1999.  The  reporting  and  recordkeeping 
requirements  associated  with  this  final 
rule  will  be  submitted  to  OMB  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  104- 
13).  The  agency  believes  that  the 
amendment  made  by  this  rule  will 
result  in  a  minimal  increase  in  the 
paperwork  burden  for  vehicle 
manufacturers  and  suppliers. 

F.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect  and  does  not  preempt  any  State 
law.  The  rule  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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G.  Notice  and  Comment 

NHTSA  finds  that  prior  notice  and 
opportunity  for  comment  are 
imnecessary  imder  5  U.S.C.  553(b)(3)(B) 
because  this  action  requires  only  that 
manufocturers  provide  notice  of 
elections  they  are  making  with  regard  to 
the  inclusion  of  value  added  in  Mexico. 
It  does  not  affect  a  manufacturer's 
ability  to  make  an  election  or  the  timing 
its  election.  In  view  of  the  negligible 
impacts  of  the  rule,  the  agency  finds 
there  is  good  cause  to  issue  the  rule 
without  prior  notice  and  opportunity  for 
comment. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Fuel  economy. 
Gasoline,  Imports,  Labeling,  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  as  follows: 

PART  531— PASSENGER 
AUTOMOBILE  AVERAGE  FUEL 
ECONOMY  STANDARDS 

1.  The  authority  citation  for  Part  531 
is  revised  to  read  as  follows:  ' 

Authority:  49  U.S.C.  32902, 49  U.S.C. 
32904;  Delegation  of  authority  at  49  CFR 
1.50. 

2.  Section  531.6(b)  is  added  to  read  as 
follows: 

S  531 .6    Measurement  and  calculation 
procedures. 

***** 

(b)  A  manufactiuer  that  is  eligible  to 
elect  a  model  year  in  which  to  include 
value  added  in  Mexico  as  domestic 
value,  under  subparagraphs  (6)(i)  and 
(B)(iii)  of  49  U.S.C.  32904(b)(3).  shall 
notify  the  Administrators  of  the 
Environmental  Protection  Agency  and 
the  National  Highway  Traffic  Safety 
Administration  of  its  election  not  later 
than  60  days  before  it  begins  production 
of  automobiles  for  the  model  year.  If  an 
eligible  manufacturer  does  not  elect  a 
model  year  before  January  1,  2004,  any 
value  added  in  Mexico  will  be 
considered  domestic  value  for 
automobiles  manufactured  in  the  next 
model  year  beginning  after  January  1, 
2004,  and  in  subsequent  model  years. 

Issued  on:  May  10, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-12607  Filed  5-18-99;  8:45  am} 
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DEPARTMENT  OF  TRANSPORTATION      L  Background 


National  Highway  Traffic  Safaty 
Admbiiatration 

49  CFR  Part  571 

[Doclwt  No.  99-5682] 

RIN  2127-nAQ48 

Fadaral  Motor  Vehicle  Safaty 
Standaixla;  Seat  Batt  Aaaambliaa 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  NHTSA  is  deleting  the 
provision  in  Standard  No.  209,  Seat  Belt 
Assemblies,  requiring  that  the  lap  belt 
portion  of  a  safety  belt  system  be 
designed  to  remain  on  the  pelvis  under 
all  conditions.  NHTSA  has  concluded 
retention  of  this  requirement  is 
unnecessary  since  provisions  in 
Standard  No.  209,  Standard  No.  208, 
Occupant  Crash  Protection,  and 
Standard  No.  210,  Seat  Belt  Assembly 
Anchorages,  together  require  pelvic 
restraint.  Further,  those  requirements 
are  more  readily  enforceable  than  the 
requirement  being  deleted  from 
Standard  No.  209.  Today's  rule 
responds  to  a  petition  for  rulemaldng 
from  the  Association  of  International 
Automobile  Manufacturers  (AIAM).  It  is 
also  consistent  with  the  President's 
Regulatory  Reinvention  Initiative, 
which  directed  Federal  agencies  to 
identify  and  eliminate  unnecessary 
Federal  Regulations. 
DATES:  This  final  rule  is  effective  July 
19, 1999.  Petitions  for  Reconsideration 
must  be  received  by  July  6, 1999. 
ADDRESSES:  Petitions  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration.  400  7th  Street,  SW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  non-legal  issues:  Mr.  John  Lee, 
Office  of  Crashworthiness  Standards, 
NPS-11,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington.  DC  20590. 
telephone  (202)  366-2264.  facsimile 
(202)  366-4329.  electronic  mail 
jlee@nhtsa.dot.gov. 
For  legal  issues:  Ms.  Nicole  H.  Fradette. 
NCC-20,  Rulemaking  Division,  Office 
of  Chief  Counsel,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW,  Washington.  DC 
20590,  telephone  (202)  366-2992, 
facsimile  (202)  366-3820.  electronic 
mail  nfradettednhtsa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 


Federal  Motor  Vehicle  Safety 
Standard  No.  209,  Seat  Belt  Assemblies, 
specifies  requirements  for  seat  belt 
assemblies,  including  the  pelvic 
restraint  (i.e.,  lap  belt)  and  the  upper 
torso  restraint  (i.e.  shoulder  belt).  Otiier 
requirements  address  the  release 
mechanism,  the  attachment  hardware, 
the  adjustment,  the  webbing,  the  strap, 
and  marking  and  other  informational 
instructions.  NHTSA  adopted  Standard 
No.  209  in  1967  as  one  of  the  initial 
Federal  motor  vehicle  safety  standards 
(32  FR  2408,  February  3. 1967).' 

S4.1(b)  Pelvic  restraint  of  Standard 
No.  209  states: 

A  seat  belt  assembly  shall  provide  pelvic 
restraint  whether  or  not  upper  torso  restraint 
is  provided,  and  the  pelvic  restraint  shall  be 
designed  to  remain  on  the  pelvis  under  all 
conditions,  including  collision  or  roll-over  of 
the  motor  vehicle.  Pelvic  restraint  of  a  Type 
2  seat  belt  assembly  that  can  be  used  without 
upper  torso  restraint  shall  comply  with 
requirement  for  Type  1  seat  belt  assembly  in 
S4.1  to  S4.4. 

Although  the  brief  preamble  of  the 
notice  establishing  the  standard  and 
paragraph  S4.1(b)  in  1967  did  not 
discuss  the  purpose  of  that  paragraph. 
NHTSA  regards  the  piupose  of  S4.1  (b) 
to  be  the  reduction  of  the  likelihood  of 
restrained  occupants  sliding  forward 
and  imder  a  fastened  safety  belt  during 
a  crash  (referred  to  as  submarining).  It 
is  important  that  the  lap  belt  remains  on 
the  pelvis  so  that  the  crash  forces 
transferred  by  a  lap  belt  are  imposed  on 
the  strong,  bony  pelvis  instea'  of  the 
more  viilnerable  abdominal  r  ;gion. 

n.  NHTSA  Response  and  Proposal 

In  a  notice  of  proposed  rulemaking 
(NPRM)  published  on  July  7, 1997  (62 
FR  36251)  2  NHTSA  proposed  to  delete 
S4.l(b).  NHTSA  tentatively  concluded 
that  S4.1(b)  was  unclear  and  should 
either  be  clarified  or  deleted.  The 
agency  explained  that  it  was  unclear 
how  it  would  determine  that  a  lap  belt 
complied  with  the  Standard  and  was  in 
fact  "designed"  to  remain  on  the  pelvis. 
NHTSA  raised  the  issue  of  whether  a 


<  Standard  No.  209  was  adopted  from  a 
Department  of  Commerce  standard  (32  FR  2408, 
February  3, 1967),  which  was  adopted  from  a 
Society  of  Automotive  Engineers  (SAE)  standard. 
(29  FR  16973,  December  11. 1964). 

2  The  NPRM  was  issued  in  response  to  a  May  24, 
1996  petition  for  rulemaking  from  the  Association 
of  International  Automobile  Manufacturers.  Inc. 
(AIAM).  AIAM  petitioned  NHTSA  to  delete  S4.1(b) 
of  Standard  No.  209.  AIAM  sUted  that  the  phrase 
"designed  to  remain  on  the  pelvis  under  all 
conditions"  was  redundant  of  other,  more  specific 
and  more  stringent  requirements  in  Standard  No. 
208,  Occupant  Crash  Protection.  Standard  No.  209, 
and  Standard  No.  210.  Seat  Belt  Assembly 
Anchorages,  which  already  provide  specific 
requirements  that  affect  pelvic  restraint. 
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lap  belt's  failure  to  remain  on  the  pelvis 
during  a  crash  could  be  sufficient  to 
establish  that  the  belt  was  not 
"designed"  to  remain  on  the  pelvis 
under  all  conditions.  In  addition, 
NHTSA  noted  that  the  meaning  of  the 
words,  "remain  on  the  pelvis,"  was 
unclear.  The  agency  also  stated  its  belief 
that  Standard  No.  208,  other  provisions 
in  Standard  No.  209,  and  Standard  No. 
210  contained  more  specific 
requirements  that  collectively  have  the 
effect  of  requiring  pelvic  restraint  and 
thereby  reducing  the  likelihood  of 
occupants  submarining  during  a  crash. 
NHTSA  tentatively  concluded  the 
requirement  appeared  to  be  unnecessary 
and  unenforceable  and  was  an 
appropriate  candidate  for  deletion. 

m.  Response  to  the  NPRM 

NHTSA  received  nine  comments  in 
response  to  the  NPRM.  General  Motors 
Corporation  (GM),  Mercedes  Benz, 
Automotive  Occupant  Restraint  Council 
(AORC),  Association  of  International 
Automobile  Manufacturers  (AIAM), 
Chrysler  Corporation  (Chrysler),  Ford 
Motor  Company  (Ford),  and  Volkswagen 
of  America,  Inc.  (VW)  all  favored  the 
agency's  proposal  to  delete  S4.1(b)  firom 
Standard  209.  Advocates  for  Highway 
Safety  (Advocates)  and  the  National 
Transportation  Safety  Board  (NTSB) 
opposed  it. 

General  Motors  stated  that  it  is 
unclear  how  compliance  with  S4.1  (b)  is 
to  be  evaluated  as  no  test  has  ever  been 
conceived  for  this  purpose.  GM  also 
stated  that  Standards  No.  208,  209  and 
210  provide  adequate  and  more  readily 
enforceable  requirements  for  pelvic 
restraint.  Mercedes  Benz  stated  that  its 
crash  data  demonstrate  that  other 
requirements  in  Standards  No.  209  and 
210  cause  the  lap  belt  to  be  designed  to 
remain  on  the  pelvis  in  real  world 
crashes  and  thus  reduce  the  likelihood 
of  occupant  submarining.  AORC  argued 
that  S4.1  (b)  is  redundant  and  has  little 
effect  in  comparison  to  other  more 
specific  and  more  stringent 
requirements  in  Standards  No.  210,  208 
and  209.  AIAM  also  argued  that  there  is 
no  need  for  S4.1(b)  in  Ught  of  other 
provisions  in  other  standards.  Chrysler 
stated  that  deleting  S4.1(b)  would  not 
adversely  affect  safety.  Ford  argued  that 
S4.1(b)  is  not  stated  in  objective  terms 
and,  as  GM  did,  stated  that  there  was  no 
means  to  measure  performance  under 
that  paragraph.  Ford  suggested  that 
NHTSA  cooperate  with  Transport 
Canada  in  developing<a  computer  model 
for  belt  fit  evaluation  or  harmonization. 
Volkswagen  also  stated  that  S4.1  (b)  is 
redimdant,  imclear  and  lacks 
objectivity. 


Advocates  opposed  deleting  S4.1(b) 
from  Standard  209.  Advocates  stated 
that  it  did  not  believe  that  the  pelvic 
restraint  requirement  is  unclear  or  that 
other  provisions  in  the  safety  standards 
render  S4.1(b)  redimdant.  Advocates 
argued  that  rather  than  deleting  the 
provision,  NHTSA  should  clarify  it  by 
deleting  the  words  "be  designed  to" 
fi-om  S4.1(b).  The  NTSB  expressed 
concern  that  deleting  S4.1(b)  would 
adversely  affect  safety  by  deleting,  what 
it  believed  to  be,  the  only  performance 
standard  for  seat  belt  restraint  systems 
covering  occupants  other  than  50th 
percentile  adult  males.  NTSB  argued 
that  S4.1(b)  should  be  retained  imtil  a 
more  effective  performance  standard  is 
in  place  to  protect  a  larger  segment  of 
the  traveling  public. 

IV.  Agency  Decision  and  Response  to 
Comments 

NHTSA  adopted  Standard  No.  209  in 
1967  along  wiih  several  other  standards 
as  part  of  the  initial  Federal  motor 
vehicle  safety  standards.  As  stated 
earlier  in  this  notice,  NHTSA  regards 
S4.1(b)  of  the  standard  as  being 
intended  to  reduce  the  risk  of  occupant 
submarining  by  requiring  that  the  lap 
belt  remains  on  the  pelvis  dxiring  a 
crash. 

NHTSA  has  concluded  that  S4.1(b)  is 
lumecessary  because  subsequently 
adopted  provisions  in  Standard  No.  208 
and  Standard  No.  210,  and  other 
provisions  in  Standard  No.  209,  contain 
more  specific  requirements  that 
collectively  achieve  the  same  objective 
for  a  broad  category  of  vehicle 
occupants.  These  provisions  regulate 
the  primary  aspects  of  lap  belt  design 
and  performance  that  affect  the 
likelihood  of  occupant  submarining. 
Specifically,  they  regulate  belt  angle, 
adjustment,  fit,  and  the  amoimt  of  slack 
in  the  belt. 

Standards  No.  208  and  209  address 
seat  belt  fit  and  adjustment  by  requiring 
seat  belts  to  fit  a  wide  range  of  vehicle 
occupants.  In  1971,  NHTSA  amended 
the  fitting  provisions  in  Standard  No. 
208  to  specify  that  the  lap  belt  portion 
of  the  safety  belt  must  fit  persons  from 
a  six-year-old  child  to  a  95th  percentile 
adult  male.-^  NHTSA  also  amended 
Standard  No.  209  in  1971  to  specify  that 
lap  and  shoulder  belts  must  be  capable 
of  fitting  persons  from  a  fifth  percentile 


adult  female  to  a  95th  percentile  adult 
male."*  NTSB  is,  therefore,  incorrect 
when  it  states  that  S4.l(b)  is  the  only 
requirement  for  seat  belt  restraint 
systems  covering  occupants  other  than 
50th  percentile  adult  males.  Both 
Standard  No.  208  and  Standard  No.  209 
require  seat  belt  restraint  systems  to  fit 
occupants  other  than  50th  percentile 
adult  males. 

In  order  to  improve  belt  performance 
and  reduce  the  potential  of 
submarining,  NHTSA  amended  S4.3.1 
of  Standard  No.  210  in  1990  to  increase 
the  minimum  lap  belt  angle  from  20 
degrees  to  30  degrees.  (55  FR  17970, 
April  30, 1990)  As  amended,  S4.3.1 
requires  that  the  lap  belt  angle, 
measured  from  the  seating  reference 
point  to  either  the  anchorage  or  the 
point  where  the  safety  belt  contacts  the 
seat  fi^me,  must  be  between  30  and  75 
degrees.  NHTSA  amended  the 
reqiiirement  after  agency  research  using 
test  dummies  demonstrated  that 
increasing  the  angle  of  the  lap  belt 
reduced  &e  potential  for  occupant 
submarining.^  The  possibility  of 
submarining  increases  as  the  line  of  the 
lap  belt  approaches  the  horizontal  (i.e., 
as  the  belt  angle  decreases).  Too  shallow 
a  belt  angle  results  in  insufficient 
downward  force  to  resist  the  upward 
motion  of  the  lap  belt  that  occurs  in  a 
crash. 

The  potential  for  occupant 
submarining  is  also  affected  by  the 
amoimt  of  slack  in  a  lap  belt.  An 
occupant  is  at  a  greater  risk  of 
submarining  if  a  lap  belt  fits  loosely 
around  the  occupant.  The  potential  for 
occupant  submarining,  therefore,  rises 
as  the  amount  of  slack  in  the  belt 
increases.  To  help  prevent  belt  webbing 
from  playing  out  in  a  crash,  NHTSA 
amended  Standard  No.  209  in  1971  to 
require  that  an  emergency-locking 
retractor  lock  before  the  webbing 
extends  one  inch  when  the  retractor  is 
subjected  to  an  acceleration  of  0.7g.* 
This  provision  lowers  the  risk  of 
occupant  submarining  by  confrolling 


3  S7. 1  of  Standard  No.  208  states: 
"Adjustment.  S7.1.1  Except  as  specified  in 
S7.1.1.1  and  S  7.1.1.2,  the  lap  belt  of  any  seat  belt 
assembly  furnished  in  accordance  with  S4.1.2  shall 
adjust  by  means  of  any  emergency-locking  retractor 
or  automatic  locking  retractor  that  conforms  to 
§  571.209  to  fit  persons  whose  dimensions  range 
from  those  of  a  50th  percentile  6-year-old  to  those 
of  a  95th  percentile  adult  male  .  .  ." 


"$4.1  of  Standard  No.  209  states: 

"(g)  Adjustment.  (1)  A  Type  1  or  Type  2  seat  belt 
assembly  shall  be  capable  of  adjustment  to  fit 
occupants  whose  dimensions  and  weight  range 
from  those  of  Sth  percentile  adult  female  to  those 
of  95th-percentile  adult  male." 

'  "Rear  Seat  Submarining  Investigation,"  DOT  HS 
807-347,  May  1988. 

«S4.3  (j)  of  Standard  No.  209  states: 

"(j)  Emergency-locking  retractor.  An  emergency- 
locking  retractor  of  a  Type  1  or  Typte  2  seat  belt 
assembly,  when  tested  in  accordance  with  the 
procedures  specified  in  paragraph  S5.2(j) — 

(1)  Shall  lock  before  the  webbing  extends  1  inch 
when  the  retractor  is  subjected  to  an  acceleration 
of0.7g." 
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the  amount  of  slack  that  may  be 
introduced  into  the  belt. 

NHTSA  has  concluded  that  the 
comfort  and  fit  provisions  in  Standards 
No.  208  and  209,  together  with  the  lap 
belt  angle  in  Standud  No.  210,  and  the 
emergency-locking  retractor  provisions 
in  Standard  No.  209  provide  assiu>ance 
that  the  lap  belt  limits  the  likelihood  of 
occupant  submarining.  NHTSA  believes 
that  diese  provisions  collectively 
provide  the  necessary  specifications  to 
assure  pelvic  restraint  and  that  retention 
of  84. 1(b)  is  therefore  unnecessary. 

Manufacturers  are  required  to  certify 
that  their  products  conform  to  NHTSA-*s 
safety  standards  before  they  can  be 
offered  for  sale.  Compliance  with  the 
safety  standards  is  required  up  to  the 
first  sale  for  purposes  other  than  resale. 
NHTSA  conducts  vehicle  testing  of  new 
vehicles  to  determine  a  manufactiner's 
compliance  with  the  safety  standards. 
Manufacturers  must  exercise  due  care  to 
assure  that  any  vehicle  or  equipment 
item  will  comply  with  the  safety 
standards  when  tested  by  NHTSA. 
Manufactiirers  must  know  how  NHTSA 
plans  to  test  compliance  with  a 
particular  standard  if  they  are  to  ensure 
that  their  vehicles  comply. 

Since  NHTSA  does  not  have  a  test 
procediu^  to  determine  a 
manufacturer's  compliance  with  S4.1(b), 
the  provision  is  not  readily  enforceable. 
Furdier,  NHTSA  does  not  agree  with 
Advocates  that  a  repeatable,  practicable 
test  could  be  devised  to  determine 
compliance  with  the  provision.  The 
provision  makes  no  specific  reference  to 
a  particular  test  speed  or  type  of 
collision.  Even  if  it  were  feasible  to 
develop  dynamic  tests  that  incorporated 
all  crash  conditions,  for  example,  from 
a  90  mph  head-on  collision  to  a  20  mph 
rollover,  NHTSA  does  not  beheve  that 
such  a  requirement  would  be 
practicable.  More  importantly,  in  light 
of  the  provisions  cited  above  in 
Standard  Nos.  208,  209,  and  210  that 
collectively  provide  the  necessary 
specifications  to  assure  effective  pelvic 
restraint,  NHTSA  does  not  believe  that 
developing  a  test  procedure  for  S4.1(b) 
would  yield  benefits. 

Although  the  conunents  addressed  the 
first  sentence  of  S4. 1(b),  the  NPRM  also 
proposed  to  delete  the  entire  subsection, 
including  the  requirement  in  the  second 
sentence  for  the  pelvic  restraint  portion 
of  a  T3^e  2  seat  belt  assembly  that  can 
be  used  without  the  upper  torso 
restraint.  This  type  of  seat  belt  assembly 
is  no  longer  permitted;  therefore,  the 
requirement  is  no  longer  necessary  and 
is  being  rescinded. 

In  summary,  NHTSA  concludes  that 
Standard  No.  208,  other  provisions  in 
Standard  No.  209,  and  Standard  No.  210 


contain  more  specific  requirements  than 
S4.1(b)  that  collectively  promote  pelvic 
restraint  and  reduce  the  likelihood  of 
occupants  submarining  during  a  crash. 
Further,  these  provisions  all  have 
established  test  procedures  to  determine 
compliance  and  are  readily  enforceable. 
NHTSA  concludes  that  S4.l(b)  is 
uinnecessary  and  unenforceable  and 
shoidd  be  deleted.  This  amendment  will 
not  adversely  affect  safety  and  is 
consistent  with  the  President's 
Regulatory  Reinvention  Initiative. 

V.  Rulemaking  Analyses  andNotiGas 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.0. 12866,  Regulatory  Planning 
and  Review.  This  action  has  beoa 
determined  to  be  not  significant  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures. 
There  are  no  apparent  cost  savings  or 
added  costs.  Deletion  of  this  section  is 
not  expected  to  result  in  any  changes  to 
seat  belt  system  design  or  in  any  change 
in  the  amount  of  testing  by 
manufecturers.  There  are  no  apparent 
benefits  (other  than  the  deletion  of  a 
requirement  that  does  not  add  to  safety) 
or  any  negative  results.  Deletion  of  this 
section  will  not  result  in  any  design  or 
performance  changes  for  motor  vehicle 
restraints. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  hereby  certify  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  605(b)).  The  final 
rule  primarily  affects  passenger  car, 
light  truck,  and  multipiupose  passenger 
vehicle  manufactmers.  The  Small 
Business  Administration's  size 
standards  (13  CFR  part  121)  are 
t)rganized  according  to  Standard 
Industrial  Classification  Codes  (SIC). 
SIC  Code  3711  "Motor  Vehicles  and 
Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

This  final  rule  applies  to  the 
previously  described  vehicle 
manufacturers  regardless  of  size.  This 
final  rule  does  not  require  and  will  not 
resiilt  in  any  vehicle  design  changes. 
This  final  rule  deletes  certain 


requirements  and  does  not  require  any 
changes  to  the  seat  belt  system.  The 
changes  will  not  affect  the  cost  of  new 
vehicles. 

Paperwork  Reduction  Act 

NHTSA  has  anal)rzed  this  rule  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  determined  that  it 
will  not  impose  any  information 
collection  requirements  as  that  term  is  - 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  part  1320. 

The  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
have  no  significant  impact  on  the 
human  environment. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requites 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  die 
expenditine  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  However,  the 
incremental  manufacturer  costs  for  this 
final  rule  are  estimated  to  be  zero. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
12612.  NHTSA  has  determined  that  this 
rule  will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Gvil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  NHTSA  is  not  aware 
of  any  state  law  that  is  preempted  by 
this  rule.  This  rule  does  not  repeal  any 
existing  Federal  law  or  regulation.  It 
modifies  existing  law  only  to  the  extent 
that  it  deletes  the  requirement  which 
specifies  that  the  lap  belt  portion  of  a 
safety  belt  system  be  designed  to  remain 
on  the  pelvis  imder  all  conditions.  This 
rule  does  not  require  submission  of  a 
petition  for  reconsideration  or  the 
initiation  of  other  administrative 
proceedings  before  a  party  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Fait  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 
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PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49CFR1.50. 

§571.209    [Amended] 

2.  Section  571.209  is  amended  by 
removing  and  reserving  S4.1(b). 

Issued  on:  May  14, 1999. 
Ricardo  Martinez, 
Administrator. 
(FR  Doc.  99-12628  Filed  5-18-99;  8:45  am) 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Docket  No.  950427117-9133-07; 
i.D.051299D] 

RIN  0648-AH97 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawl  Activities; 
Leathert>aci(  Conservation  Zone 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule. 

summary:  NMFS  is  extending  for  1  week 
its  existing  closure  of  all  inshore  waters 
and  offshore  waters  out  to  10  nautical 
miles  (nm)  (18.5  km)  seaward  of  the 
COLREGS  demarcation  line  {as  defined 
at  33  CFR  part  80).  bounded  by  32°  N. 
lat.  and  33°  N.  lat.  vdthin  the 
Leatherback  conservation  zone,  to 
fishing  by  shrimp  trawlers  required  to 
have  a  tiirtle  excluder  device  (TED) 
installed  in  each  net  that  is  rigged  for 
fishing,  imless  the  TED  has  an  escape 
opening  large  enough  to  exclude 
leatherback  turtles,  as  specified  in  the 
regulations.  The  existing  closure  was 
scheduled  to  expire  at  11:59  p.m.  (local 
time)  on  May  21, 1999  (published  in  the 
Federal  Register  on  May  12, 1999).  The 
closure  of  the  area  will  now  expire  at 
11:59  p.m.  (local  time)  on  May  28, 1999. 
This  continued  closure  is  necessary  to 
reduce  mortality  of  endangered 
leathertiack  sea  turtles  incidentally 
captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  fi'om  May 
14, 1999  through  11:59  p.m.  (local  time) 
on  May  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  (727)  570-5312,  or 


Barbara  A.  Schroeder  (301)  713-1401. 
For  assistance  in  modifying  TED  escape 
openings  to  exclude  leatherback  sea 
turtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS,  Pascagoula,  MS 
laboratory  by  phone  (228)  762-4591  or 
by  fax  (228)  769-8699. 

SUPPLEMENTARY  INFORMATION:  The  taking 
of  sea  turtles  is  governed  by  regulations 
implementing  the  Endangered  Species 
Act  (ESA)  at  50  CFR  parts  222  and  223 
(see  64  FR  14051,  March  23, 1999,  final 
rule  consolidating  and  reorganizing  ESA 
regulations).  Generally,  the  taking  of  sea 
turtles  is  prohibited.  However,  the 
incidental  take  of  turtles  during  shrimp 
fishing  in  the  Atlantic  Ocean  off  the 
coast  of  the  southeastern  United  States 
and  in  the  Gulf  of  Mexico  is  excepted 
from  the  taking  prohibition  pursuant  to 
sea  turtle  conservation  regulations  at  50 
CFR  223.206,  which  include  a 
requirement  that  shrimp  trawlers  have  a 
NMFS-approved  TED  installed  in  each 
net  rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortality  of 
loggerhead,  green,  Kemp's  ridley,  and 
hawksbill  sea  turtles.  Because 
leatherback  turtles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs,  use  of  these  TEDs  is  not 
an  effective  means  of  protecting 
leatherback  turtles. 

Through  a  final  rule  (60  FR  47713, 
September  14,  1995),  NMFS  established 
regulations  to  protect  leatherback  turtles 
when  they  occur  in  locally  high 
densities  during  their  annual,  spring 
northward  migration  along  the  Atlantic 
seaboard.  Within  the  Leatherback 
conservation  zone,  NMFS  is  required  to 
close  an  area  for  2  weeks  when 
leatherback  sightings  exceed  10  animals 
per  50  nm  (92.6  km)  during  repeated 
aerial  surveys  pursuant  to  50  CFR 
223.206(d)(2)(iv)(A)  through  (C). 

An  aerial  survey  conducted  on  April 
27, 1999,  along  the  South  Carolina  coast 
documented  70  leatherback  turtles  over 
a  total.survey  trackline  of  327  nm  (606 
km).  The  highest  concentrations  were 
noted  in  waters  off  the  southern  half  of 
the  state  along  two,  parallel  46  nm  (85.2 
km)  tracklines  beginning  at 
approximately  32°07'  N.  lat.,  080°41'  W. 
long,  (offshore  Hilton  Head  Island,  SC) 
and  ending  at  approximately  32°35'  N. 
lat.,  079°59'  W.  long,  (offshore  Kiawah 
Island,  SC),  where  35  leatherbacks  were 
sighted  along  the  trackline  parallel  to 
the  coast  at  approximately  1.5  nm  (2.8 
km),  and  17  leatherbacks  were  sighted 
along  the  trackline  paralleling  the  coast 
at  approximately  3.0  nm  (5.6  km).  On 
May  3, 1999,  a  svuT^ey  along  the  same 
tracklines  documented  1  leatherback  on 
the  1.5  nm  (2.8  km)  and  11  leatherbacks 


on  the  3.0  nm  (5.6  km)  from  shore 
tracklines. 

On  May  7,  1999,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  based  on  high  observed 
concentrations  of  leatherback  sea  turtles 
off  the  South  Carolina  coast  (64  FR 
25460,  May  12,  1999)  during  these 
surveys,  closed,  from  May  7, 1999, 
through  11:59  p.m. (local  time)  on  May 
21, 1999,  all  inshore  waters  and  offshore 
waters  within  10  nm  (18.5  km)  seaward 
of  the  COLREGS  demarcation  line, 
bounded  by  32°  N.  lat.  and  33°  N.  lat., 
within  the  Leatherback  conservation 
zone,  to  fishing  by  shrimp  trawlers 
required  to  have  a  TED  installed  in  each 
net  that  is  rigged  for  fishing,  imless  the 
TED  installed  has  an  escape  opening 
large  enough  to  exclude  leatherback 
turtles,  meeting  the  specifications  at  50 
CFR  223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(iv)(B).  These  regulations 
specify  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  to  allow  leatherbacks  to 
escape. 

NMFS  has  continued  to  monitor  the 
presence  of  leatherback  turtles  along  the 
Georgia  and  South  Carolina  coasts.  A 
May  11, 1999,  aerial  survey  along  the 
South  Carolina  coast  confirmed  the 
continued  high  abundance  of 
leatherback  sea  turtles  in  the  currently 
closed  area.  Over  the  same  portion  of 
tracldine,  14  leatherback  turtles  were 
sighted  approximately  1.5  nm  (2.8  km) 
from  shore.  Three  more  leatherbacks 
were  sighted  on  the  continuation  of  the 
survey,  off  of  Folly  Island  immediately 
to  the  north.  Low  clouds  and  poor 
visibility  prevented  the  survey  of  the 
parallel  trackline  3  nm  (5.6  km)  from 
shore.  Because  this  repeat  aerial  survey 
confirmed  the  continued  presence  of 
leatherback  sea  turtles,  the  AA  has 
determined  that  imder  the  regulations 
all  inshore  waters  and  offshore  waters 
within  10  nm  (18.5  km)  seaward  of  the 
COLREGS  demarcation  line,  bounded 
by  32°  N.  lat.  and  33°  N.  lat.,  within  the 
Leatherback  conservation  zone,  are 
closed  for  2  weeks  to  fishing  by  shrimp 
trawlers  required  to  have  a  TED 
installed  in  each  net  that  is  rigged  for 
fishing,  unless  the  TED  installed  has  an 
escape  opening  large  enough  to  exclude 
leatherback  turtles,  meeting  the 
specifications  at  50  CFR 
223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(iv)(B). 

This  closure  will  be  filed  with  the 
Office  of  the  Federal  Register  on  or 
about  Friday  May  14, 1999.  The  effect 
is  the  same  as  extending  the  exsting 
closure  for  a  1-week  period.  The  same 
restrictions  apply  during  the  entire 
period  the  area  is  closed. 
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NMFS  will  continue  to  pionitor  the 
presence  of  leatherback  sea  turtles  along 
the  Georgia  and  South  Carolina  coasts 
through  weekly  aerial  surveys. 
Continued  high  abimdance  of 
leatherbacks  greater  than  10  turtles  per 
50  nm  (92.6  fan)  of  trackline  will  require 
further  agency  action,  as  per  50  CFR 
223.206(d)(2)(iv)(B).  If  leatherback 
sightings  fall  to  5  or  fewer  turtles  per  50 
lun  (92.6  km)  of  trackline,  then  the 
aerial  surveys  of  the  closed  area  will  be 
replicated  within  24  hours,  or  as  soon 
as  practicable  thereafter.  If  sighting  rates 
of  5  or  fewer  leatherbacks  per  50  nm 
(92.6  km)  are  reconfirmed,  then  the  AA 
may  withdraw  or  modify  the  closure 
that  is  the  subject  of  this  rule,  as  per  50 
CFR  223.206(d)(4)(u).  NMFS  will 
consult  with  the  appropriate  state 
natural  resource  officials  in  the  closed 
area  in  making  a  determination  to 
withdraw  or  modify  this  closure,  as  per 
50  CFR  223.206(d)(4)(iv).  Fishermen 
should  monitor  NOAA  weather  radio  for 
annoimcements. 

The  regxUations  at  50  CFR  • 
223.206(d)(2)(iv)  state  that  fishermen 
operating  in  the  closed  area  with  TEDs 
modified  to  exclude  leatherback  tiulles 
must  notify  the  NMFS  Southeast 
Regional  Administrator  of  their 

"  intentions  to  fish  in  the  closed  area. 
This  aspect  of  the  regulations  does  not 
have  a  ciirrent  Office  of  Management 
and  Budget  control  niunber,  issued 
pursuant  to  the  Paperwork  Reduction 
Act.  Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 

'  closed  area,  but  they  must  still  meet  the 
gear  requirements. 

The  additional  closiu«  has  been 
announced  on  the  NOAA  weather 
channel,  in  newspapers,  and  other 
media.  Shrimp  trawlers  may  also  call 
Charles  Oravetz  (see  FOR  FURTHER 
INFORMATION  CONTACT)  for  updated  area 
closiu«  information. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 
CFR  223.206(d)(2)(iv)  to  provide 
emergency  protection  for  endangered 
leatherback  sea  tiulles  from  incidental 
capture  and  drowning  in  shrimp  trawls. 
Leatherback  sea  tiulles  are  occurring  in 
high  concentrations  in  coastal  waters  in 
shrimp  fishery  statistical  zone  32.  This 
action  allows  shrimp  fishing  to  continue 
in  the  affected  area  and  informs 
fishermen  of  the  gear  changes  that  they 
can  make  to  protect  leatherback  sea 
turtles. 


Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportimity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  the  necessary  action 
in  a  timely  manner  to  protect  the 
endangered  leatherback.  Fiulhermore, 
notice  and  opportunity  to  comment  on 
this  action  was  provided  through  the 
proposed  rule  establishing  these  actions 
(60  FR  25663,  May  12. 1995).  For  these 
reasons,  good  cause  exists  under  5 
U.S.C.  553(d)(3)  not  to  delay  the 
effective  date  of  this  rule  for  30  days.  As 
stated  above,  the  additional  closure  has 
been  announced  on  the  NOAA  weather 
radio,  in  newspapers,  and  other  media, 
allowing  time  for  the  shrimp  fishery  to 
comply  with  this  rule. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 
the  regulatory  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713,  September  14, 1995).  Copies  of 
the  EA  are  available  (see  ADDRESSES). 

Dated:  May  14, 1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 
[FR  Doc.  99-12595  Filed  5-14-99;  3:48  pm) 
BKXMQ  CODE  a610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdmlnMration 


50CFRPart285 

[Dodnt  No.  990513131-0131-01;  I.D. 
0S1299B] 

RIN  0648-nAMe9 

Atlantic  Tuna  Fiaherlaa;  Regulatory 
Adjuatmanta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 

summary:  NMFS  amends  the  regulations 
governing  the  Atlantic  bluefin  tuna 
fisheries  to  suspend,  for  1999  only,  the 
deadline  for  Atlantic  Timas  permit 


category  changes.  This  regulatory 
amendment  is  necessary  to  provide 
vessel  owrners  the  opportxmity  to 
consider  category  changes  after  the 
effective  date  of  a  final  rule  and  final 
quota  specifications  currently  under 
review  by  NMFS  and  a  proposed  rule  on 
the  use  of  spotter  aircraft  currendy  in 
preparation.  NMFS  received  comments 
in  conjunction  with  the  proposed  rule 
and  quota  specifications  indicating  that 
because  the  final  actions  coidd  a^ct  the 
allowable  operations  of  several  fishing 
categories,  it  is  not  possible  for  vessel 
owners  to  make  final  choices  prior  to 
the  previously  established  deadline  of 
May  15. 

DATES:  The  interim  final  rule  is  effective 
May  14, 1999.  Comments  must  be 
recieved  by  June  1, 1999. 
ADDRESSES:  Comments  on  the  interim 
final  rule  should  be  directed  to  Rebecca 
Lent,  Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910-3282.  Send  comments 
regarding  the  burden-hour  estimates  or 
other  aspects  of  the  coUection-of- 
information  requirement  contained  in 
this  rule  to  Rebecca  Lent  and  to  the 
Office  of  Information  and  Regulatory 
Affidrs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Murray-Brown,  978-281-9260. 
SUPPLEMENTARY  INFORMATION:  The 
AUantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atiantic 
Tunas  Convention  Act  (ATCA).  ATCA 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  issue  regulations  as  may 
be  necessary  to  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT).  The  authority 
to  issue  regulations  to  carry  out  ICCAT 
recommendations  has  been  delegated 
from  the  Secretary  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA). 

This  interim  final  rule  responds  to 
certain  comments  received  in 
conjunction  with  comments  received  on 
a  proposed  rulemaking  (64  FR  3154, 
January  20, 1999)  and  proposed  quota 
specifications  (64  FR  9298,  February  25, 
1999)  particularly  with  respect  to  the 
use  of  spotter  aircraft  in  the  commercial 
BFT  categories.  Backgroimd  information 
about  the  need  for  revisions  to  Atiantic 
tunas  fishery  regulations  was  provided 
in  the  proposed  rule  and  specifications 
as  well  as  the  Highly  Migratory  Species 
Fishery  Management  Plan  and  is  not 
repeated  here.  Certain  aspects  of  the 
final  rule  to  implement  the  Fishery 
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Management  Plan  for  Highly  Kfigratory 
Species,  currently  under  review  would 
affect  catch  limits  and  gear  restrictions 
in  several  permit  categories.  Also,  final 
category  quotas  will  affect  fishing 
opportimities  available  to  each  category. 
Additionally,  NMFS  plans  to  issue  a 
proposed  rule  regarding  the  use  of 
spotter  aircraft  in  the  bluefin  tuna 
fishery  with  the  intent  to  have  final 
action  effective  for  the  1999  fishing 
year.  NMFS  received  comment  that 
because  ciirrent  regulations  require  a 
vessel  owner  to  obtain  a  permit  in  the 
appropriate  gear  category  and  allow 
changes  to  permit  categories  only  prior 
to  May  15  each  calendar  year,  it  would 
be  impossible  to  make  a  rational  choice 
of  permit  category  in  1999  until  final 
rules  and  quota  specifications  are 
issued. 

This  interim  final  rule  suspends 
indefinitely  the  deadline  to  change 
Atlantic  timas  permit  categories  for 
calendar  year  1999.  This  regulatory 
change  will  allow  vessel  owners  to 
weigh  any  impacts  of  the  final  rules, 
when  issued,  on  the  operations  and 
restrictions  for  each  permit  category.  By 
allowing  vessel  owners  to  choose  the 
most  appropriate  category,  this  measure 
will  further  the  domestic  management 
objectives  for  the  Atlantic  tuna  fisheries. 

NMFS  is  undertaking  this  action  as  an 
interim  final  rule  because  of  the 
immediate  need  to  postpone  the 
deadline.  This  interim  action  will  be 
superseded  when  a  deadline  for  1999  is 
specified  in  a  final  rule  to  be  published 
at  a  later  date. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Federal  Register  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA). 

Classification 

This  interim  final  rule  is  published 
under  the  authority  of  the  ATCA,  16 
U.S.C.  971  et  seq.  The  AA  has 
determined  that  these  regulations  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  are 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
deduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  involves  a  collection  of 
information  requirement  subject  to  the 


PRA  and  approved  by  OMB  under 
control  niunber  0648-0327.  The  burden 
associated  with  Atlantic  tunas  vessel 
permits  is  estimated  at  30  minutes  per 
initial  permit  application  and  6  minutes 
per  renewal. 

Public  comment  is  sought  regarding 
whether  this  collection-of-information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimates;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS, 
Highly  Migratory  Species  Management 
Division  and  OMB  (see  ADDRESSES). 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

NMFS  has  determined  that,  under  5 
U.S.C.  553(b)(B),  there  is  good  cause  to 
waive  the  requirement  for  prior  notice 
and  an  opportimity  for  public  comment 
on  this  rule  as  such  procedures  would 
be  contrary  to  the  public  interest.  NMFS 
has  imderway  rulemakings  on  this,  and 
other,  tuna  fishery  management  issues. 
Specifically,  NMFS  published  a 
proposed  rule  on  January  20, 1999, 
seeking  public  comment  on  a  variety  of 
tuna  issues.  Additionally,  NMFS 
published  proposed  quota  specifications 
on  February  25, 1999,  seeking  public 
comment  on  fishing  category 
allocations.  However,  wbile  the  process 
for  these  actions  remains  ongoing, 
NMFS  has  received  comment  that  a 
postponement  for  1999  in  the  deadline 
to  choose  a  permit  category  is  necessary 
to  allow  the  public  an  opportunity  to 
assess  the  impacts  of  the  pending  final 
rules  and  specifications.  As  such,  given 
the  public  interest  in  affording  vessel 
owners  to  make  a  reasoned  decision  as 
to  fishing  category  and  the  fact  that 
NMFS  has  already  received  public 
comment  on  the  subject  matter  of  this 
rule,  further  delay  in  the 
implementation  of  this  action  to  provide 
an  opportiinity  for  additional  comment 
is  contrary  to  the  public  interest. 

Further,  under  5  U.S.C.  553(d)(1), 
because  this  rule  relieves  a  restriction, 
it  is  not  subject  to  a  30-day  delay  in 
effective  date.  NMFS  has  the  ability  to 
rapidly  communicate  the  extension  of 
the  deadline  to  fishery  participants 
through  its  FAX  network  and  HMS 
Information  Line. 

This  interim  final  rule  is  exempt  fi'om 
the  Regulatory  Flexibility  Act  because  it 


was  not  subject  to  prior  notice  and 
opportimity  for  public  comment. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Treaties. 

Dated:  May  13, 1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senrice. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285,  is  amended 
as  follows: 

PART  285— ATLANTIC  TUNA 
HSHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

2.  In  §  285.21,  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

§285^1    Vessel  permits. 

***** 

(b)  *  *  * 

(7)  Except  for  purse  seine  vessels  for 
which  a  permit  has  been  issued  imder 
this  section,  an  owner  may  change  the 
category  of  the  vessel's  Atlantic  tiinas 
permit  to  another  category  by 
application  on  the  appropriate  form  to 
NMFS  or  by  dialing  1-888-USA-TUNA 
before  the  specified  deadline.  After  the 
deadline,  the  vessel's  permit  category 
may  not  be  changed  to  another  category 
for  the  remainder  of  the  calendar  year, 
regardless  of  any  change  in  the  vessel's 
ownership.  In  years  after  1999,  the 
deadline  for  category  changes  is  May  15. 
*        *        *        *        * 

[PR  Doc.  99-12581  Filed  5-14-99;  1:33  pm] 

BILUNG  CODE  9S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  No.  990304063-9063-01 ;  I.D. 
051499A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Other  Nontrawl 
Fisheries  in  the  Bering  Sea  and 
Aleutian  islands 

AGENCY:  National  Manne  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  each  species  and  species 
group  of  groundfish  in  the  other 
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nontrawl  fishery  category  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
apportionment  of  the  1999  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  other  nontrawl  fishery 
category  in  the  BSAI. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  M&y  15, 1999,  until  1200 
hrs,  A.l.t.,  September  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fimmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Grotmdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 


12103,  March  11, 1999)  established  the 
first  seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  other 
nontrawl  fishery  category,  which  is 
defined  at  §  679.2  l(e)(4)(ii){E).  as  42 
metric  tons. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.21(e)(8),  that  the  first 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  other 
nontrawl  fishery  category  in  the  BSAI 
has  been  reached.  Therefore,  NMFS  is 
closing  the  directed  fishery  for  each 
species  and  species  group  of  groimdfish 
in  the  other  nontrawl  fishery  category  in 
the  BSAI. 

Maximum  retainable  bycatch  may  be 
foimd  in  the  regulations  at  §  679.20(e). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  first  seasonal 
apportionment  of  the  1999  Pacific 


.  halibut  bycatch  mortality  allowance 
specified  for  the  other  nontrawl  fishery 
category.  Providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  The  fleet  has  taken 
the  allowance.  Further  delay  would 
only  result  in  the  first  seasonal 
apportionment  of  the  1999  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  other  nontrawl  fishery 
being  exceeded.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  imder  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801,  et  seq. 
Dated:  May  14, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12580  Filed  5-14-99;  1:01  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  Inapactkxi 
Sarvica 

9  CFR  Parta  70  and  88 

[Docint  No.  98-074-1] 
RIN  0579-AB04 

Commarcial  Tranaportation  of  Equinaa 
toSlaughtar 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  establish 
regulations  pertaining  to  the  commercial 
transportation  of  equines  to  slaughtering 
fecilities.  We  are  proposing  these 
regulations  to  hilfill  our  responsibility 
under  the  1996  Farm  Bill  to  regulate  die 
commercial  transportation  of  equines 
for  slaughter  by  persons  regularly 
engaged  in  that  activity  within  the 
United  States.  The  purpose  of  the 
proposed  regulations  is  to  establish 
minimum  standards  to  ensiire  the 
himiane  movement  of  equines  to 
slaughtering  facilities  via  commercial 
transportation.  As  directed  by  Congress, 
the  proposed  regulations  cover,  among 
other  things,  the  food,  water,  and  rest 
provided  to  such  equines.  The  proposed 
regiilations  would  also  require  the 
shipper  of  the  equines  to  take  certain 
actions  in  loading  and  transporting  the 
equines  and  would  require  that  the 
shipper  or  owner  of  the  equines  certify 
that  the  commercial  transportation 
meets  certain  requirements.  In  addition, 
the  proposed  regulations  would  prohibit 
the  commercial  transportation  to 
slaughtering  facilities  of  equines 
considered  to  be  unfit  for  travel,  the  use 
of  electric  prods  on  equines  in 
commercial  transportation  to  slaughter, 
and.  after  5  years,  the  use  of  double- 
deck  trailers  for  commercial 
transportation  of  equines  to  slaughtering 
facilities. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  Jtily 
19. 1999. 


ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-074-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-074-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Timothy  Cordes,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs.  VS.  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231, 
(301)  734-3279;  or  e-mail: 
timothy.r.cordes@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  are  proposing  to  establish 
regulations  pertaining  to  the  commercial 
transportation  of  equines  to  slaughtering 
facilities.  We  are  taking  this  action  to 
fulfill  a  responsibility  given  by  Congress 
to  the  Secretary  of  Agriculture  in  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (commonly  referred 
to  as  "the  1996  Farm  Bill").  Congress 
added  language  to  the  1996  Farm  Bill 
concerning  the  commercial 
transportation  of  equines  to  slaughtering 
facilities  after  having  determined  that 
equines  being  transported  to  slaughter 
have  unique  and  special  needs. 

Sections  901-905  of  the  1996  Farm 
Bill  (7  U.S.C.  1901  note,  referred  to 
below  as  "the  statute")  authorize  the 
Secretary  of  Agriculture,  subject  to  the 
availability  of  appropriations,  to  issue 
guidelines  for  the  regulation  of  the 
commercial  transportation  of  eqiiines 
for  slaughter  by  persons  regidarly 
engaged  in  that  activity  within  the 
United  States.  The  Secretary  is 
authorized  to  regulate  the  food,  water, 
and  rest  provided  to  such  equines  in 
transit,  to  require  the  segregation  of 
stallions  firom  other  equines  during 
transit,  and  to  review  other  related 
issues  he  considers  appropriate.  The 
Secretary  is  further  authorized  to 
require  any  person  to  maintain  such 
records  and  reports  as  the  Secretary 
considers  necessary.  The  Secretary  is 


also  authorized  to  conduct  such 
investigations  and  inspections  as  the 
Secretary  considers  necessary  and  to 
estabUsh  and  enforce  appropriate  and 
effective  civil  penalties.  In  a  final  rule 
pubUshed  in  the  Federal  Register  on 
December  30,  1996  (61  FR  68541-68542, 
Docket  No.  96-058-1),  the  authority  to 
carry  out  the  statute  was  delegated  from 
the  Secretary  of  Agriculture  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs,  fit)m  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  to  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  and  firom  the  APHIS 
Administrator  to  the  Deputy 
Administrator  for  Veterinary  Services. 

To  clarify  its  intentions.  Congress  set    . 
forth  definitions  in  the  statute.  For 
purposes  of  interpreting  the  statute, 
"commercial  transportation"  is  defined 
as  the  regular  operation  for  profit  of  a 
transport  business  that  uses  trucks, 
tractors,  trailers,  or  semitrailers,  or  any 
combination  thereof,  propelled  or 
drawn  by  mechanical  power  on  any 
highway  or  public  road."  "Equine  for 
slaughter"  means  "any  member  of  the 
Equidae  family  being  transferred  to  a 
slaughter  facility,  including  an  assembly 
point,  feedlot,  or  stockyard."  "Person" 
means  "any  individual,  partnership, 
corporation,  or  cooperative  association 
that  regularly  engages  in  the  commercial 
transportation  of  equine  for  slaughter" 
but  does  not  include  any  individual  or 
other  entity  who  "occasionally 
transports  equine  for  slaughter 
incidental  to  the  principal  activity  of  the 
individual  or  other  entity  in  production 
agriculture." 

Congress  further  clarified  its 
intentions  with  regard  to  the  statute 
through  a  conference  report.  The 
conference  report  states  that  the  object 
of  any  prospective  regulation  would  be 
the  inchviduals  and  companies  that 
regularly  engage  in  the  commercial 
transport  of  equines  to  slaughter  and  not 
the  individuals  or  others  who 
periodically  transport  equines  to 
slaughter  outside  of  their  regular 
activity.  The  conference  report  also 
stated  that  the  Secretary  has  not  been 
given  the  authority  to  regulate  the 
routine  or  regular  transportation  of 
equines  to  other  than  a  slaughtering 
facility  or  to  regulate  the  transportation 
of  any  other  livestocdc,  including 
poultry,  to  any  destination.  In  addition, 
the  conference  report  stated  that,  to  the 
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extent  possible,  the  Secretary  is  to 
employ  performance-based  standards 
rather  than  engineering-based  standards 
when  establishing  regulations  to  carry 
out  the  statute  and  that  the  Secretary  is 
not  to  inhibit  the  commercially  viable 
transport  of  equines  to  slaughtering 
facilities. 

APHIS  has  thoroughly  researched  the 
issue  of  transporting  equines  to 
slaughter.  Upon  learning  of  the  statute, 
APHIS  established  a  working  group  that 
included  participants  from  other  parts 
of  the  U.S.  Department  of  Agriculture 
(USDA),  including  the  Food  Safety  and 
Inspection  Service  (FSIS)  and  the 
Agricultural  Marketing  Service  (AMS), 
to  develop  an  appropriate  and  effective 
program  for  canying  out  the  statute.  In 
addition,  to  get  public  input,  APHIS 
attended  two  meetings  about  the  statute 
hosted  by  humane  organizations  and 
attended  by  representatives  of  the 
equine,  auction,  slaughter,  and  trucking 
industries  and  the  research  and 
veterinary  communities. 

APHIS  used  appropriations  received 
late  in  FY  1998  for  research  to  gather 
scientific  data  for  the  proposed 
regulations.  We  funded  research  by  the 
Department  of  Animal  Sciences  of 
Colorado  State  University  concerning 
the  physical  condition  of  equines  upon 
arrival  at  slaughtering  facilities  via 
commercial  transportation.  The 
researchers  observed  equines  being  sold 
for  slaughter  at  an  auction,  monitored 
trailer  loads  of  equines  arriving  at 
slaughtering  facilities,  and  examined  the 
equines  ante  and  post  mortem  for  signs 
of  physical  trauma.  We  also  funded 
research  at  Texas  A&M  University  and 
the  University  of  California  at  Davis 
regarding  the  effects  of  water 
deprivation  in  equines.  The  studies 
showed  that  equines  deprived  of  water 
can  begin  to  experience  serious 
physiologic  distress  within  24  hours  if 
the  equines  did  not  have  access  to  water 
in  the  6-hour  period  before  deprivation 
occurred.  Moreover,  equines  that  had 
access  to  water  in  the  6-hour  period 
before  deprivation  occurred  did  not 
experience  serious  physiologic  distress 
for  up  to  30  hours  without  further 
access  to  water.  Finally,  we  funded 
research  at  the  University  of  California 
at  Davis  concerning  stress  in^quines 
being  shipped  to  slaughtering  facilities. 
In  that  study,  equines  were  loaded  on 
trailers  in  California  and  shipped  to  a 
slaughtering  facility  in  Texas  where 
they  were  tested  for  signs  of  stress.  We 
have  used  the  data  obtained  from  these 
research  projects  in  developing  the 
proposed  regulations. 

In  addition,  to  help  shippers  of 
slaughter  equines  ensure  the  humane 
transport  of  the  equines,  APIilS  will 


allocate  funds  for  public  information 
efforts.  AMS  has  developed  a  series  of 
informational  materials  regarding  the 
himiane  transport  of  specific  types  of 
livestock.  We  are  working  with  AMS  to 
develop  and  disseminate  educational 
materials  about  the  humane  transport  of 
equines.  To  obtain  further  information 
about  the  research  or  the  educational 
materials  just  described,  contact  the 
person  listed  in  this  docimient  imder 
FOR  FURTHER  INFORMATJON  CONTACT. 

We  are  proposing  to  establish 
regulations  pertaining  to  the  commercial 
transportation  of  equines  to  slaughtering 
facilities  in  a  new  part  of  title  9  of  the 
Code  of  Federal  Regulations  (CFR).  The 
new  regulations  would  be  foimd  at  9 
CFR  part  88.  We  are  proposing  to  divide 
part  88  into  six  sections:  §88.1- 
Definitions,  §  88.2-General  information, 
§88.3-Standards  for  onveyances, 
§  88.4-Requirements  for  transport, 
§  88.5-Requirements  at  a  slaughtering 
facility,  and  §  88.6-Violations  and 
penalties.  A  description  of  the  proposed 
regulations  in  each  section  and  our 
rationale  for  them  follows  this 
introductory  text.  The  full  text  of  the 
proposed  regulations  is  provided  in  the 
rule  portion  of  this  dociunent. 

The  proposed  regulations  would 
pertain  only  to  the  actual  transport  of  a 
shipment  of  equines  from  the  point  of 
being  loaded  on  the  conveyance  to 
arrival  at  the  slaughtering  facility.  For 
practical  reasons,  we  do  not  propose  to 
regulate  the  care  of  equines  destined  for 
slaughter  prior  to  loading  on  the 
conveyance  for  shipment  to  the 
slaughtering  facility.  Most  shippers 
acquire  equines  for  sale  to  slaughtering 
facilities  at  livestock  auctions.  To 
acquire  enough  slaughter-quality 
equines  to  fill  a  conveyance  and  make 
a  long-distance  trip  to  a  slaughtering 
facility  economicsdly  feasible,  shippers 
often  need  to  buy  a  few  equines  at  a 
time  at  these  auctions  over  a  period  of 
several  weeks.  During  this  period,  the 
equines  are  maintained  at  public 
feedlots  or  private  residences  imtil  a  full 
shipment  (about  38  to  45  equines, 
depending  on  the  conveyance)  has  been 
acquired.  (This  scenario  is  described 
more  fully  in  the  section  of  this 
document  called  "Executive  Order 
12866  and  Regulatory  Flexibility  Act.") 

We  do  not  believe  that  it  is  either 
necessary  for  ensuring  the  well-being  of 
the  equines  or  logistically  possible  for 
us  to  regulate  the  care  provided  to 
equines  maintained  at  feedlots  or  at 
private  residences  prior  to  shipment  to 
a  slaughtering  facility.  Moreover, 
research  has  shown  that  the  vast 
majority  of  injuries  d&used  to  equines  in 
transit  to  slaughter  occur  when  the 
equines  are  actually  in  transit  or  during 


loading  or  imloading.  We  recognize  that, 
in  some  cases,  shippers  may  want  to 
deliver  a  shipment  of  equines  en  route 
to  a  slaughtering  facility  to  a  feedlot  (for 
fattening  or  some  other  purpose)  for  a 
short  period  of  time.  In  these  cases,  we 
would  consider  the  transport  to  consist 
of  two  segments-from  the  point  of  origin 
of  the  shipment  to  the  feedlot  and  from 
the  feedlot  to  the  slaughtering  facility- 
and  the  shipper  or  shippers  would  be 
subject  to  the  regidations  during  both 
segments.  (If  the  shipper  during  the 
second  segment  of  the  trip  is  not  the 
original  shipper,  then  both  shippers 
would  be  subject  to  the  regulations.) 

These  proposed  requirements  would 
pertain  to  inter-and  intrastate  transport 
within  the  United  States  and  also  to  the 
commercial  transportation  of  equines 
for  slaughter  originating  in  other 
countries  or  being  exported  to  other 
countries  if  the  equines  are  transported 
by  conveyance  when  in  the  United 
States.  As  examples,  the  proposed 
regulations  would  apply  to  the 
significant  number  of  horses  that  are 
imported  annually  fit)m  Mexico  for 
transport  by  truck  to  U.S.  slaughtering 
facilities  and  to  the  significant  number 
of  horses  from  the  United  States  that  are 
exported  annually  to  Canada  by  truck 
for  slaughter  at  Canadian  slaughtering 
facilities. 

As  directed  by  Congress,  we  have 
proposed  performance-based  regulations 
wherever  possible.  We  believe  that  the 
proposed  regulations  would  fulfill  the 
intent  of  Congress  under  the  statute  to 
help  ensure  the  hiunane  treatment  of 
equines  in  commercial  transit  to 
slaughtering  facilities,  and  we  do  not 
believe  that  the  proposed  regulations 
would  inhibit  the  viability  of  such 
commercial  transportation.  We  welcome 
public  comments  on  these  proposed 
regulations. 

Proposed  Regulations 

Proposed  §  88.1-Definitions 

The  proposed  Definitions  section 
defines  terms  used  in  proposed  part  88. 
While  most  of  the  terms  and  their 
proposed  definitions  are  self- 
explanatory,  a  few  warrant  discussion. 

We  are  proposing  to  divide  the 
concepts  inherent  in  the  statute's 
definition  of  "commercial 
transportation"  into  two  terms: 
commercial  transportation  and 
conveyance.  We  are  proposing  to  define 
commercial  transportation  as 
"movement  for  profit  via  conveyance  on 
any  highway  or  public  road."  This 
definition  would  apply  to  both 
interstate  and  intrastate  movement.  We 
are  proposing  to  define  conveyance  as 
"trucks,  tractors,  trailers,  or  semitrailers, 
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or  any  combination  of  these,  propelled 
or  drawn  by  mechanical  power." 

We  are  proposing  to  define  owner  as 
"any  individual,  partnership, 
corporation,  or  cooperative  association 
that  purchases  equines  for  the  purpose 
of  sale  to  a  slaughtering  facility"  and 
shipper  &s  "any  individual,  partnership, 
corporation,  or  cooperative  association 
that  engages  in  the  commercial 
transportation  of  equines  to  slaughtering 
facilities  more  often  than  once  a  year, 
except  any  individual  or  other  entity 
that  occasionally  transports  equines  to 
slaughtering  facilities  incidental  to  the 
principal  activity  of  the  individual  or 
other  entity  in  production  agricultiire." 
In  cases  in  which  the  owner  drives  the 
conveyance  carrying  the  equines  to  the 
slaughtering  facility,  the  owner  would 
also  be  the  shipper.  However,  in  many 
cases,  owners  hire  commercial  shippers 
to  transport  the  equines.  As  proposed, 
both  owners  and  shippers  could  be 
subject  to  the  regulations. 

The  purpose  of  the  definition  of 
shipper  is  to  cany  out  the  mandate  from 
Congress  that  "the  object  of  any 
prospective  regulation  on  this  matter 
will  be  the  individual  or  company 
which  regularly  engages  in  the 
commercial  transport  of  equine  to 
slaughter,  and  will  not  extend  to 
individuals  or  others  who  periodically 
transport  equine  for  slaughter  outside  of 
their  regular  activity."  We  would 
consider  any  person  who  ships  equines 
to  slaughtering  facilities  more  often  than 
once  a  year,  except  for  persons  or 
entities  who  derive  the  majority  of  their 
income  from  production  agriculture,  to 
be  subject  to  the  proposed  regulations. 

Finaily,  we  are  proposing  to  define 
slaughtering  facihty  as  "a  commercial 
establishment  that  slaughters  equines 
for  any  purpose."  Equines,  like  other 
livestock,  are  slaughtered  primarily  at 
commercial  slaughtering  facilities  for 
the  purpose  of  human  consumption.  In 
addition,  to  a  lesser  extent,  equines  that 
are  no  longer  valuable  as  live  animals 
are  used  for  piuposes  such  as  the 
manufacture  of  pet  food  and  glue. 
Because  the  statute  does  not  define 
"slaughter  facility,"  we  believe  that  we 
have  the  authority  to  regulate  the 
commercial  transportation  of  equines 
for  slaughter  at  any  commercial  facility- 
not  only  facilities  that  slaughter  equines 
and  other  animals  for  human 
consumption.  Therefore,  any  shipper 
who  transports  live  equines  to  any 
facihties  for  slaughter  and  processing 
would  be  subject  to  the  proposed 
reg\ilations. 

Proposed  §  88.2-General  information 

The  General  information  section 
includes  two  proposed  statements:  (1) 


State  governments  may  enact  and 
enforce  regulations  that  are  consistent 
with  or  that  are  more  stringent  than  the 
regidations  in  proposed  part  88;  and  (2) 
to  determine  whether  an  individual  or 
other  entity  who  transports  equines  to 
slaughtering  facilities  is  subject  to  the 
regulations  in  proposed  part  88,  a  USDA 
representative  may  request  of  any 
individual  or  other  entity  information, 
to  be  provided  within  30  days,  regarding 
the  primary  business  of  the  individual 
or  other  entity  transporting  the  equines. 

Rationale 

The  first  proposed  statement  conveys 
our  willingness  to  allow  the  States  to 
promulgate  and  enforce  similar  or  even 
more  stringent  regulations  to  ensure  the 
humane  transport  of  equines  to 
slaughtering  facilities.  The  second 
proposed  statement  would  provide  a 
means  by  which  USDA  representatives 
enforcing  the  regulations  could  obtain 
business  information-about  individuals 
or  other  entities  foimd  to  be  transporting 
equines  to  slaughtering  fedlities. 
Information  about  the  primary  source  of 
income  and  frequency  of  shipping 
equines  to  slaughtering  facilities  of  such 
persons  woiild  be  necessary  to 
determine  if  the  individual  or  other 
entity  meets  the  proposed  definition  of 
shipper  and  is,  therefore,  subject  to  the 
regidations  in  proposed  part  88.  We 
believe  that  the  statute  gives  us  the 
authority  to  request  such  information  of 
anyone  who  might  have  information 
regarding  the  principal  business  of  any 
individual  or  other  entity  found  to 
transport  equines  to  slaughter. 

Proposed  §  88.3 — Standards  for 
Conveyances 

We  are  proposing  to  require  that  the 
animal  cargo  space  of  conveyances  used 
for  the  commercial  transportation  of 
equines  to  slaughtering  fecilities:  (1)  Be 
designed,  constructed,  and  maintained 
in  a  manner  that  at  all  times  protects  the 
health  and  well-being  of  the  equines 
being  transported  (e.g.,  provides 
adequate  ventilation,  has  no  sharp 
protrusions,  etc.);  (2)  include  means  of 
completely  segregating  each  stallion  and 
aggressive  equine  on  tibe  conveyance  so 
that  no  stallion  or  aggressive  equine  can 
come  into  contact  with  any  of  the  other 
equines  on  the  conveyance;  (3)  have 
sufficient  interior  height  to  allow  each 
equine  on  the  conveyance  to  stand  with 
its  head  extended  to  the  fullest  normal 
postural  height;  and  (4)  be  equipped 
with  doors  and  ramps  of  sufficient 
design,  size,  and  location  to  provide  for 
safe  loading  and  unloading.  We  are 
further  proposing  to  prohibit  the 
commercial  transportation  of  equines  to 
slaughtering  focilities  in  conveyances 


with  animal  cargo  spaces  divided  into 
two  or  more  stacked  levels,  except  that 
conveyances  lacking  the  capability  to 
convert  from  two  or  more  stacked  levels 
to  one  level  ("double-deck  trailers") 
may  be  used  for  5  years  following  the   - 
publication  of  a  final  rule  to  this 
proposed  rule.  Conveyances  with 
"floating  decks"  (collapsible  floors  that 
allow  conversion  of  the  animal  cargo 
space  to  one,  two,  or  three  stacked 
levels)  would  need  to  be  configured  to 
transport  equines  on  one  level  only. 

Rationale 

The  proposed  requirement  concerning 
the  design,  construction,  and 
maintenance  of  the  conveyance  is  self- 
explanatory;  because  the  purpose  of  the 
statute  is  to  ensure  the  humane  . 
transport  of  equines  to  slaughtering 
fecilities,  the  means  of  conveying  tiie 
equines  must  not  be  a  source  of  harm  to 
thuam.  As  examples,  the  conveyance 
must  be  designed  so  that  it  provides 
adequate  ventilation  at  all  times  for  the 
equines,  and  it  most  be  constructed  and 
maintained  so  that  no  sharp  edges  or 
points  that  could  injure  an  equine 
protrude  from  the  walls,  floor,  or 
ceiling. 

The  proposed  requirement  concerning 
segregation  tA  certain  equines  derives, 
in  part,  directly  from  the  statute,  which 
directs  the  Secretary  to  require  the 
segregation  of  stallions  &t)m  other 
equines  during  transit.  Research 
conducted  by  Colorado  State  University 
has  shown  that  one  of  the  primary 
causes  of  injuries  to  equines  being 
transported  to  slaughter  is  attacks  by 
other  equines.  Stallions  (imcastrated 
male  equines  that  are  1  year  of  age  or 
older,  according  to  our  proposed 
definition)  are  known  to  be  aggressive 
animals  that  are  easily  provoked  into 
attacking  other  equines.  However, 
research  has  shown  that  aggressive 
geldings  and  mares  also  will  attack 
other  equines  when  placed  together  in 
close  quarters.  For  that  reason,  we  are 
proposing  to  also  require  the  segregation 
of  other  aggressive  equines. 

The  remaining  three  requirements 
pertaining  to  adequate  headroom, 
sufficient  doors  and  ramps,  and  a 
prohibition  on  the  transport  of  equines 
in  animal  cargo  spaces  divided  into  two 
or  more  stacked  levels  are  all  somewhat 
related.  Research  has  shown  that  the  use 
of  double-ded(  trailers  for  transporting 
equines  to  slaughtering  facilities  is 
likely  to  cause  injuries  and  traimia  to 
the  equines.  Double-deck  trailers  do  not 
provide  adequate  headroom  for  equines, 
with  the  possible  exception  of  foals  and 
yearlings;  therefore,  adult  equines 
transported  in  double-deck  trailers  can 
acquire  cuts  and  abrasions  to  dieir 
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heads,  which  scrape  the  tops  of  the 
compartments.  In  addition,  the  equines 
cannot  stand  in  a  normal  position  with 
their  heads  raised.  As  a  result  of  having, 
to  stand  with  their  heads  in  a  lowered 
position,  they  cannot  maintain  balance 
as  easily  and  sustain  injiuies  from 
falling.  In  addition,  the  ramps  used  to 
load  animals  onto  double-deck  trailers 
are  at  a  relatively  steep  angle.  While 
other  species  of  animal,  such  as  sheep, 
can  maneuver  the  ramps  without 
incident,  equines  frequently  sustain 
injuries  fitjm  being  forced  up  or  down 
the  steep  inclines.  Because  of  their  long 
legs  and  relatively  high  center  of 
gravity,  equines  injure  their  withers  and 
heads  when  they  jiunp  for  the  small 
opening  at  the  top  of  a  ramp  leading  out 
of  a  double-deck  trailer. 

The  overpasses  on  most  U.S. 
interstate  highways  are  between  14-  to 
16-feet  high.  A  tall  equine  can  be  8  feet 
tall  to  the  top  of  its  head  when  standing 
on  all  four  legs  and  close  to  12  feet  tall 
when  rearing.  Therefore,  we  believe  that 
no  conveyance  is  capable,  imder  normal 
circimistances,  of  traversing  most  U.S. 
highways  while  carrying  equines 
standing  in  a  normal  postural  position 
on  two  or  more  stacked  levels. 
Moreover,  even  if  a  route  was  chosen 
that  did  not  involve  passage  under 
overpasses,  a  conveyance  tall  enough  to 
transport  equines  standing  in  a  normal 
postural  position  on  two  or  more 
stacked  levels  would  be  extremely  top- 
heavy  and  prone  to  tipping.  For  these 
reasons,  we  do  not  believe  that  equines 
can  be  safely  and  humanely  transported 
on  a  conveyance  that  has  an  animal 
cargo  space  divided  into  two  or  more 
stacked  levels,  and  we  are  proposing  to 
prohibit  the  commercial  transportation 
of  equines  to  slaughtering  facilities  in 
such  conveyances.  However,  to  ease  the 
burden  of  this  proposed  regulation  on 
the  affected  entities,  we  are  proposing  to 
allow,  for  a  period  of  5  years  following 
publication  of  a  final  rule  to  this 
proposal,  the  use  of  conveyances  that 
lack  the  capability  to  convert  from  two 
or  more  stacked  levels  to  one. 

We  arrived  at  the  proposed 
"grand&ther  clause"  of  5  years  after 
much  discussion  with  interested  parties, 
including  representatives  of  the  trucking 
and  equine  industries,  at  the  two 
meetings  hosted  by  humane 
organizations  mentioned  earlier.  The 
meeting  participants  came  to  a 
consensus  on  this  issue,  and  we  believe 
that  the  proposed  timeframe  is 
appropriate.  Livestock  trailers  not  used 
to  haul  equines  can  be  serviceable  for 
approximately  10  years.  Trailers  used  to 
haul  equines  need  to  be  replaced  sooner 
because  equines  inflict  significant 
damage  to  livestock  trailers  during 


transport.  We  believe  that  many  of  the 
double-deck  trailers  currently  used  to 
transport  equines  will  need  to  be 
replaced  in  approximately  5  to  7  years. 

Proposed  §  88.4 — Requirements  for 
Transport 

We  are  proposing  various  actions  that 
must  be  taken  by  persons  engaged  in  the 
commercial  transportation  of  equines  to 
slaughtering  facilities. 

We  would  require  that,  prior  to  the 
commercial  transportatlbn  of  equines  to 
a  slaughtering  facility,  the  shipper  or 
owner  must:  (1)  For  a  period  of  not  less 
than  6  consecutive  hoiu^  prior  to  the 
equines  being  loaded  on  the 
conveyance,  provide  each  equine 
appropriate  food  (i.e.,  food  such  as  hay 
or  grass  that  allows  the  equine  to 
maintain  well-being  during  transit), 
potable  water,  and  the  opportimity  to 
rest;  (2)  apply  a  USDA  backtag  to  each 
equine  in  tiie  shipment;  (3)  complete 
and  sign  an  owner-shipper  certificate 
(described  below)  for  each  equine  being 
transported;  and  (4)  load  the  equines  on 
the  conveyance  so  that  each  equine  has 
enough  floor  space  to  ensure  that  no 
equine  is  crowded  in  a  way  likely  to 
cause  injury  or  discomfort  and  each 
stallion  and  aggressive  equine  is 
completely  segregated  so  that  no  stallion 
or  aggressive  equine  can  come  into 
contact  with  any  other  equine  on  the 
conveyance. 

The  owner-shipper  certificate  would 
need  to  include  the  following 
information: 

(1)  The  name  and  address  of  the* 
shipper  and.  If  the  shipper  is  not  the 
owner  of  the  equine,  the  name  and 
address  of^e  owner; 

(2)  A  description  of  the  conveyance, 
including  the  license  plate  niunber; 

(3)  A  description  of  the  equine's 
physical  characteristics,  including  such 
Information  as  sex,  coloring, 
distinguishing  markings,  permanent 
brands,  and  electronic  identification, 
that  could  be  used  to  Identify  the 
equine; 

(4)  The  number  of  the  USDA  backtag 
applied  to  the  equine; 

(5)  A  statement  of  fitness  to  travel, 
which  would  have  to  indicate  that  the 
equine  Is  able  to  bear  weight  on  all  four 
limbs,  able  to  walk  unassisted,  not  blind 
In  both  eyes,  older  than  6  months  of  age, 
and  not  likely  to  give  birth  durmg  the 
trip; 

(6)  A  description  of  anything  unusual 
with  regard  to  the  physical  condition  of 
the  equine,  such  as  a  wound  or 
blindness  in  one  eye,  or  any  special 
handling  requirements; 

(7)  The  date,  time,  and  place  that  the 
equine  was  loaded  on  the  conveyance; 
and 


(8)  A  statement  that  the  equine  wis 
provided  access  to  food,  water,  and  rest 
prior  to  loading  as  required. 

We  are  proposing  to  require  that 
either  the  shipper  or  the  owner  must 
sign  the  owner-shipper  certificate.  We 
are  also  proposing  that  the  owner- 
shipper  certificate  for  each  equine  must 
accompany  the  equine  throughout 
transit  to  the  slaughtering  facility.  In 
situations  described  previously  in 
which  the  transport  consists  of  two 
segments  (including  a  stop  at  a  feedlot), 
then  two  owner-shipper  certificates 
would  need  to  be  prepared.  Moreover, 
we  are  proposing  to  require  that  the 
person  who  signs  the  owner-shipper 
certificate  (either  the  owner  or  the 
shipper)  must  maintain  a  copy  of  the 
certificate  for  1  year  following  the  date 
of  signatiire. 

We  are  proposing  to  require  that, 
during  transit  to  the  slau^tering 
fecility,  a  shipper  must:  (1)  Drive  in' a 
manner  to  avoid  causing  Injury  to  the 
equines;  (2)  observe  the  equines  as 
frequently  as  circumstances  allow,  but 
not  less  than  once  every  6  hours,  to 
check  the  physical  condition  of  the 
equines  and  provide  veterinary 
assistance  as  soon  as  possible  to  any 
equines  in  obvious  physical  distress; 
and  (3)  offload  from  the  conveyance  any 
equine  that  has  been  on  the  conveyance 
for  28  consecutive  hours  and  provide 
the  equine,  for  at  least  6  consecutive 
hoiu-s,  appropriate  food,  potable  water, 
and  the  opportunity  to  rest.  If  such 
offloading  is  required  en  route  to  the 
slaughtering  facility,  a  shipper  must 
prepare  another  owner-shipper 
certificate  indicating  the  date,  time,  and 
location  where  the  offloading  occurred. 

We  are  proposing  to  require  that 
handling  of  all  equines  in  commercial 
transportation  to  a  slaughtering  facility 
be  done  as  expeditiously  and  carefully 
as  possible  in  a  manner  that  does  not 
cause  unnecessary  discomfort,  stress, 
physical  harm,  or  trauma.  We  are 
further  proposing  to  prohibit  the  use  of 
electric  prods  for  any  purpose  on 
equines  in  commercial  transportation  to  ^ 
a  slaughtering  facility.  Including  during 
loading  or  offloading  on  the 
conveyance,  except  when  himian  safety 
is  threatened. 

Finally,  we  are  proposing  to  state  that, 
at  any  point  during  the  commercial 
transportation  of  equines  to  a 
slaughtering  facility,  a  USDA 
representative  may  examine  the 
equines.  Inspect  the  conveyance,  or 
review  the  owner-shipper  certificates. 
Moreover,  at  any  time  during  the 
commercial  transportation  of  equines  to 
a  slaughtering  facility,  a  USDA 
representative  may  direct  a  shipi>er  to 
take  appropriate  actions  to  alleviate  the 
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siiffering  of  any  equine.  If  deemed 
necessary  by  the  USDA  representative, 
such  actions  could  include  offloading 
an  ill  or  injured  equine  and  securing  the 
services  of  a  veterinary  professional  to 
treat  the  equine,  including  performing 
euthanasia  when  necessary. 

Rationale 

We  are  proposing  to  require  that,  for 
at  least  6  hours  prior  to  being  loaded  on 
the  conveyance,  equines  in  commercial 
transportation  to  a  slaughtering  facility 
be  provided  with  appropriate  food, 
potable  water,  and  the  opport\mity  to 
rest  because  research  has  shown  that 
equines  that  have  been  provided  these 
things  prior  to  transit  can  be  transported 
for  at  least  28  hours  with  no  adverse 
health  effects.  Access  to  water  is  the 
most  serious  concern.  Many  equines  do 
not  experience  serious  physiologic 
distress  for  30  hours  without  water  if 
they  have  had  access  to  water  dining  the 
6-hour  period  prior  to  deprivation. 
However,  after  consultation  with 
interested  parties  at  the  two  meetings 
mentioned  previously,  we  believe  that 
the  proposed  28-hour  maximum 
allowable  timeframe  for  deprivation  of 
food,  water,  and  rest  during  transport  to 
slaughter  is  appropriate.  This  timeframe 
would  allow  for  realistic  travel  times 
from  most  points  of  the  United  States  to 
the  equine  slaughtering  plants  and 
would  ensure  that  the  equines  would 
not  undergo  serious  physiologic 
distress.  For  these  reasons,  we  are  also 
proposing  to  require  that  any  equine 
that  has  been  on  the  conveyance  for  28 
consecutive  hours  must  be  offloaded 
and,  for  at  least  6  consecutive  hours 
before  continuing  the  journey,  provided 
appropriate  food,  potable  water,  and  the 
opportiuiity  to  rest.  Adequate  amounts 
of  hay  and  grass  are  examples  of  food 
that  we  would  consider  to  be 
appropriate;  oats  are  less  desirable  as 
they  can  cause  digestive  problems  for 
equines  in  transit. 

AVe  are  proposing  to  require  that  a 
shipper  apply  a  USDA  backtag  to  each 
.equine  to  facilitate  identification  of  the 
equines  upon  arrival  at  a  slaughtering 
facility.  The  owner-shipper  certificates 
would  have  to  include  the  USDA 
backtag  number  of  the  equine.  A  USDA 
representative  would  examine  the 
owner-shipper  certificates  and  the 
backtags  on  the  equines  to  ascertain 
which  equines  were  identified  on  which 
certificates. 

We  have  several  reasons  for  proposing 
to  require  that  an  owner  or  shipper 
prepare,  sign,  and  maintain  for  1  year  an 
owner-shipper  certificate  for  each 
eqiiine  being  transported.  As  discussed 
above,  the  certificates  would  include  the 
name  and  address  of  the  shipper  and,  if 


that  person  is  not  the  owner  of  the 
equines,  the  name  and  address  of  the 
owner.  The  certificates  would  also 
include  a  description  of  the  equine's 
physical  characteristics  and  a 
description  of  the  conveyance, 
including  the  license  pla^gjiumber.  All 
of  this  information  would  likely  be 
necessary  for  prosecution  of  persons 
found  to  be  in  violation  of  the 
regulations  in  proposed  part  88. 

This  information  would  also  be 
helpful  in  the  traceback  of  any  stolen 
equines.  The  USDA's  FSIS  has 
veterinary  medical  officers  stationed  at 
U.S.  slaughtering  facilities.  Enforcement 
of  the  proposed  regulations  would 
primarily  be  carried  out  at  the 
slaughtering  facilities  (only  four 
currently  slaughter  equines)  in  a 
combined  FSIS-APHIS  effort.  FSIS 
already  conducts  a  program  to  identify 
stolen  equines  that  arrive  at  slaughtering 
facilities.  To  assist  USDA 
representatives  in  any  investigations 
stemming  frt)m  the  shipment  of  equines 
to  slaughtering  facilities,  we  are 
proposing  to  require  that  the  person 
who  signs  the  owner-shipper  certificate 
(either  the  shipper  or  the  owner) 
maintain  a  copy  of  the  certificate  for  1 
year  following  signature. 

An  important  purpose  of  the  proposed 
owner-shipper  certificates  is  to  certify 
the  equine's  fitness  to  travel.  As  such, 
we  are  proposing  to  require  that  the 
owner-shipper  certificate  indicate  that 
the  equine  is  able  to  bear  weight  on  all 
four  limbs,  able  to  walk  imassisted,  not 
blind  in  both  eyes,  older  than  6  months 
of  age,  and  not  likely  to  give  birth 
during  the  trip.  Any  equine  not  meeting 
these  five  conditions  is  generally 
considered  to  be  unfit  for  travel. 
Equines  that  cannot  bear  weight  on  all 
four  limbs  and  equines  that  are  unable 
to  walk  unassisted  are  likely  to  fall 
during  transport  by  conveyance  and 
could  incur  serious  injury  by  being 
stepped  on  by  other  equines.  Equines 
that  are  blind  in  both  eyes  are  subject 
to  many  injuries  diuing  transit  and  pose 
serious  danger  to  other  equines  on  the 
conveyance  and  human  handlers 
because  blind  equines  are  easily 
frightened.  Equines  6  months  of  age  or 
less  being  transported  by  conveyance 
are  subject  to  injury  because  of  their 
relatively  diminutive  size.  Finally,  any 
mare  that  gives  birth  can  develop 
serious  complications,  and  no  mare 
should  be  subjected  to  giving  birth  on  a 
conveyance  filled  with  other  equines, 
both  for  her  well-being  as  well  as  the 
well-being  of  the  foal. 

We  are  proposing  to  require  that 
persons  shipping  equines  to 
slaughtering  facilities  describe  anything 
unusual  with  regard  to  the  physical 


condition  of  each  equine,  such  as  an  old 
wound,  as  a  means  of  disclaiming  any 
physical  conditions  that  were  present 
on  the  equine  prior  to  the  commercial 
transportation  to  the  slaughtering 
facility.  With  this  information,  a  USDA 
representative  could  examine  the  equine 
upon  arrival  at  the  slaughtering  facility, 
review  the  owner-shipper  certificate, 
and  determine  whether  an  injiuy 
occurred  during  transit  and  whether  it 
constituted  a  violation  of  the 
regulations.  We  are  also  proposing  to 
require  that  persons  shipping  equines  to 
slaughtering  facilities  indicate  any 
special  handling  needs  of  any  equines 
being  transported. 

The  certificate  would  have  to  include 
the  date,  time,  and  place  at  which  the 
equine  was  placed  on  the  conveyance 
for  movement  to  the  slaughtering 
facility  so  that  a  USDA  representative  at 
the  slaughtering  &cility  could 
determine  whe&er  the  equine  had  been 
on  the  conveyance  for  longer  than  28 
hoiirs.  Equines  that  have  been  on  a 
conveyance  for  28  hours  woiild  need  to 
be  offloaded  and  provided  appropriate 
food,  potable  water,  and  the  opportunity 
to  rest,  as  previously  discussed. 

The  proposed  requirement  regarding 
sufficient  floor  space  on  conveyances 
transporting  equines  to  slaughtering 
facilities  is  self-explanatory;  the 
proposed  requirement  regarding 
segregation  of  stallions  and  other 
aggressive  equines  on  the  conveyances 
was  discussed  previously  in  this 
document  in  the  "Rationale"  section  for 
§  88.3 — Standards  for  Conveyances. 

The  proposed  performance-based 
requirement  regarding  driving 
conveyances  transporting  equines  to 
slaughtering  facilities  is  designed  to 
protect  the  equines  from  injury  caused 
by  poor  driving  habits.  For  example, 
drivers  of  conveyances  transporting 
equines  should  accelerate  and 
decelerate  slowly  and  turn  comers 
carefully  because  sudden  starts  or  stops 
or  turns  taken  too  quickly  can  cause 
equines  on  board  to  lose  balance  and 
fail.  As  stated  previously,  we  are 
working  with  USDA-AMS  to  develop 
educational  materials  regarding  the  safe 
transport  of  equines. 

Our  proposed  requirement  regarding 
observation  of  the  equines  not  less  than 
once  every  6  hours  is  intended  to  help 
ensure  that  any  equines  that  may  have 
fallen  or  otherwise  become  physically 
distressed  en  route  will  not  go 
unnoticed  and  unattended  to  for  the 
entire  journey  to  the  slaughtering 
facility.  As  stated  previously,  we  are 
proposing  to  require  that  veterinary 
assistance  be  provided  as  soon  as 
possible  to  any  equine  in  obvious 
physical  distress. 
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Our  proposed  requirements  regarding 
handling  of  equines  and  taking 
appropriate  actions  to  alleviate  the 
suffering  of  any  equine  are  self- 
explanatory.  We  are  proposing  to 
prohibit  the  use  of  electric  prods  on 
equines  in  conunercial  transportation  to 
slaughtering  facilities.  Although  electric 
prods  are  frequently  used  to  assist  in 
moving  cattle  and  swine,  we  believe 
that  these  devices  cause  undue  pain  and 
trauma  when  used  on  equines,  which 
have  much  thinner  skins  than  cattle  or 
svdne.  However,  we  would  not  consider 
the  use  of  an  electric  prod  to  be  a 
violation  of  the  regulations  in  proposed 
part  88  in  situations  in  which  an  equine 
threatens  hiunan  safety. 

We  are  proposing  to  authorize  USDA 
representatives  to  conduct  examinations 
and  inspections  imder  proposed  part  88 
at  any  point  during  the  conunercial 
transportation  of  equines  to  a 
slaughtering  facility  so  that  regulated 
entities  would  know  that  they  may  be 
subject  to  inspection  prior  to  arrival  at 
the  slaughtering  facility.  In  addition, 
allowing  USDA  inspection  of 
conveyances  en  route  to  slaughtering 
facilities  offers  better  protection  to  the 
equines  than  conducting  examinations 
and  inspections  only  at  these  facilities. 
For  any  equine  found  to  be  suffering  en 
route  to  a  slaughtering  facility,  a  USDA 
representative  could  require  a  shipper  to 
provide  veterinary  assistance,  including 
securing  the  services  of  a  veterinary 
professional  to  treat  an  injured  equine 
and  perform  euthanasia  if  necessary. 

We  believe  that  USDA  authority 
imder  the  statute  extends,  for  domestic 
movement,  from  the  point  of  loading  the 
equines  on  the  conveyance  to  offloading 
them  at  the  slaughtering  facility.  For 
equines  transported  by  conveyance  from 
a  point  inside  the  United  States  to  a 
slaughtering  facility  outside  the  United 
States,  USDA  regulation  would  end  at 
the  border,  where  the  shipper  would 
need  to  present  the  owner-shipper 
certificates.  For  equines  transported  by 
conveyance  from  a  point  outside  the 
United  States  to  a  commercial  facility  in 
the  United  States  for  slaughter,  USDA 
regulation  would  begin  upon  crossing 
the  border.  However,  we  would  expect 
the  owner-shipper  certificates  to  be 
completed  at  the  point  of  loading  the 
equines  (as  would  be  required  for 
domestic  movement  of  equines  to 
slaughter),  so  the  proposed  maximum 
28-hour  period  for  transport  without 
offloading  for  food,  water,  and  rest 
would  begin  at  the  point  of  loading  the 
equines  in  the  foreign  country. 


Proposed  §  88.5 — Requirements  at  a 
Slaughtering  Facility 

We  are  proposing  to  require  that, 
upon  arrival  at  a  slaughtering  facility,  a 
shipper  must:  (1)  Ensure  that  each 
equine  has  access  to  appropriate  food 
and  potable  water  after  being  offloaded 
from  the  conveyance;  (2)  present  the 
owner-shipper  certificates  to  a  USDA 
representative;  (3)  allow  a  USDA  official 
access  to  the  equines  for  the  purpose  of 
examination;  and  (4)  allow  a  USDA 
representative  access  to  the  animal 
cargo  area  of  the  conveyance  for  the 
purpose  of  inspection.  In  addition,  as 
discussed  above,  shippers  transporting 
equines  to  slaughtering  facilities  outside 
the  United  States  would  need  to  present 
the  ovnier-shipper  certificates  to  USDA 
representatives  at  the  border. 

Rationale 

Our  proposed  requirement  regarding 
offloading  of  the  equines  is  self- 
explanatory;  most  equines  being 
transported  to  slaughtering  facilities 
have  traveled  great  distances  without 
access  to  food  and  water  and  need  to  be 
offloaded  and  provided  access  to 
appropriate  food  and  potable  water  to 
maintain  their  well-being. 

We  are  proposing  to  require  that 
shippers  arriving  at  a  slaughtering  " 
facility  present  die  owner-shipper 
certificates  to  a  USDA  representative 
and  allow  the  USDA  representative 
access  to  the  equines  and  the  animal 
cargo  area  of  the  conveyance  so  that  he 
or  she  can  assess  the  condition  of  the 
equines  to  determine  whether  any 
apparent  violations  of  the  regulations  in 
proposed  part  88  have  occurred.  We  are 
further  proposing  to  prevent  a  shipper 
fixim  offloading  a  shipment  of  equines  at 
a  slaughtering  facility  and  leaving  the 
premises  before  a  USDA  representative 
can  make  the  necessary  examinations 
and  inspections  of  the  equines,  the 
conveyance,  and  the  owner-shipper 
certificates.  We  believe  that  such 
inspections  and  examinations  woidd  be 
necessary  for  effective  enforcement  of 
the  proposed  regidations.  Finally,  we 
are  proposing  to  require  that  shippers 
transporting  equines  to  slaughtering 
facilities  outside  of  the  United  States 
present  the  owner-shipper  certificates  to 
USDA  representatives  at  the  border  so 
that  we  can  ensiu^  the  well-being  of  the 
eqiiines  as  well  as  track  the  niunbers  of 
equines  being  shipped  out  of  the 
country  for  slaughter  elsewhere.  When 
they  deem  it  necessary,  USDA 
representatives  at  the  border  woidd 
conduct  inspections  of  conveyances 
carrying  equines  destined  for  slaughter 
outside  the  United  States. 


Proposed  §  88.6— Violations  and 
Penalties 

We  are  proposing  to  state  that  the 
Secretary  is  authorized  to  assess  civil 
penalties  of  up  to  $5,000  per  violation 
for  noncompliance  with  any  of  the 
regulations  in  proposed  part  88.  We  are 
also  proposing  that  each  equine 
transported  in  violation  of  the 
regulations  would  be  considered  a 
separate  violation. 

Rationale 

As  stated  previously,  the  statute 
authorizes  the  Secretary  to  establish  and 
enforce  appropriate  and  effective  civil 
penalties.  In  considering  appropriate 
amoimts  for  civil  penalties,  we  reviewed 
the  legislative  histor>'  of  the  statute  and 
also  drew  on  our  experience  as  a 
Federal  regulatory  agency.  We 
especially  drew  on  our  experience  in 
enforcing  the  Animal  Welfare  Act  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
Horse  Protection  Act  as  amended  (15 
U.S.C.  1821-1831),  two  other  statutes 
whose  purpose  is  ensuring  humane 
treatment  of  certain  animals.  In  the 
statute's  origins  as  a  Senate  bill,  a 
maximum  criminal  penalty  was  set  at 
$5,000.  We  believe  that  civil  penalties 
up  to  $5,000  per  violation  would  be 
appropriate  and  effective  in  deterring 
noncompliance  with  the  proposed 
regulations  as  directed  by  Congress  in 
the  statute. 

The  proposed  statement  concerning 
each  equine  transported  in  violation  of 
the  regulations  being  a  separate 
violation  also  derives  from  the  statute's 
legislative  history  and  our  experience  as 
a  regulatory  agency. 

Adjudication  of  a  violation  of  the 
regulations  would  be  conducted 
pursuant  to  the  Department's  Uniform 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  Under  Various  Statutes, 
found  at  7  CFR  part  1,  subpart  H  (7  CFR 
1.130-1.151),  and  the  Supplemental 
Rules  of  Practice  foimd  at  9  CFR,  part 
70,  subpart  B  (9  CFR  70.10).  In  the  rule 
portion  of  this  docimient,  we  are 
proposing  to  add  the  statute  to  the  list 
of  statutes  in  9  CFR  70.1.  The  necessary 
amendment  to  7  CFR  1.131  is  being 
handled  through  a  separate  rulemaking 
action.  The  Rules  of  Practice  establish, 
among  other  things,  the  procedures  for 
filing  a  complaint  and  a  response, 
settling  a  case,  and  holding  a  hearing. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  nUe 
has  been'determined  to  be  significant 
for  the  purposes  of  Executive  Order 
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12866  and.  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis  for  this  proposed 
rule,  which  is  intended  to  fiJfill  a 
responsibility  given  to  the  Secretary  of 
Agriculture  in  the  1996  Farm  Bill. 
Sections  901-905  of  the  1996  Farm  Bill 
(7  U.S.C.  1901  note)  authorize  the 
Secretary  of  Agriculture,  subject  to  the 
availability  of  appropriations,  to  issue 
guidelines  for  the  regulation  of  the 
commercial  transportation  of  equines 
for  slaughter  by  persons  regularly 
engaged  in  that  activity  within  the 
United  States.  In  both  Bscal  years  1998 
and  1999,  $400,000  was  made  available 
to  administer  this  law.  The  proposed 
regulations,  which  would  appear  as  a 
new  part  in  title  9  of  the  CFR,  are 
designed  to  help  ensure  the  humane 
transport  of  equines  to  slaughtering 
facilities.  The  proposed  regulations 
would  cover,  among  other  things,  food, 
water,  and  opportunity  for  rest;  space  on 
the  conveyance;  segregation  of  stallions 
and  other  aggressive  equines; 
completion  of  an  owner-shipper 
certificate;  and  prohibitions  on  the 
movement  of  certain  types  of  equines  as 
well  as  on  the  use  of  electric  prods  and 
conveyances  with  animal  cargo  spaces 
divided  into  more  than  one  stacked 
level.  Our  discussion  of  the  anticipated 
economic  impact  of  this  proposed  rule 
on  small  entities  also  serves  as  our  cost- 
benefit  analysis  under  Executive  Order 
12866. 

The  proposed  rule  would  pertain 
almost  exclusively  to  the  commercial 
transportation  of  slaughter  horses 
because  horses  account  for  almost  all 
equines  slaughtered  in  the  United 
States.  Equines  are  generally 
slaughtered  for  their  meat,  which  is  sold 
for  human  consumption,  primarily 
outside  the  United  States.  From  1995 
through  1997,  an  average  of  100,467 
equines  were  slaughtered  annually  in 
federally  inspected  U.S.  slaughtering 
facilities.  At  the  current  time,  there  are 
four  slaughtering  facilities  that  accept 
equines  in  the  continental  United 
States:  Two  are  located  in  Texas  (Ft. 
Worth  and  Kaufman),  and  the  others  are 
in  Nebraska  (North  Platte)  and  Illinois 
(DeKalb).  hi  1996,  the  United  States 
exported  38  million  pounds  of  horse, 
ass,  and  mule  meat,  with  a  value  of  $64 
million.  Of  the  total  volimie  exported  in 
1996,  29  milhon  pounds,  or  76  percent, 
was  exported  to  Belgiimi  and  France. 
Slaughter  equines  represent  a  variety  of 
types,  and  they  come  from  a  variety  of 
sources,  including  working  ranches, 
thoroughbred  racing  farms,  and  pet 
owners.  Equines  are  usually  slaughtered 


when  they  are  unfit  or  unsuitable  for 
riding  or  other  purposes. 

The  "path"  from  source  supplier 
(fanner,  rancher,  pet  owner,  etc.)  to 
slaughtering  facility  can  vary.  However, 
the  most  common  scenario  and  the  one 
used  for  the  purpose  of  this  analysis  is 
as  follows:  The  source  suppliers 
transport  their  equines  to  local  auction 
markets,  where  the  equines  are  sold  to 
persons  who  purchase  the  equines  for 
the  specific  purpose  of  selling  them  to 
a  slaughtering  facility.  (Hereafter  in  this 
analysis,  we  will  refer  to  persons  who 
sell  equines  for  slaughter  as  "owners"; 
however,  in  some  cases,  the  owners  use 
agents  to  conduct  some  aspect  of  the 
business  of  purchasing  the  equines  and 
transporting  and  selling  them  to 
slaughtering  facilities.  We  will  use  the 
term  "owners"  to  refer  to  either  the 
actual  owners  or  their  agents.)  The 
owners  consider  price  lists  published  by 
the  slaughtering  facilities  for  equines 
(the  price  varies  in  relation  to  the 
weight  of  the  equine  and  the  quality  of 
the  meat),  transportation  costs,  and 
profit  requirements  to  establish  the 
maximimi  prices  that  they  will  pay  for 
equines  at  local  auctions.  Because  the 
owners  cannot  usually  purchase  enough 
slaughter-quality  equines  at  any  one 
auction  to  make  it  economically  feasible 
to  ship  the  equines  directly  from  the 
auction  site  to  the  slaughtering  facility, 
the  owners  transport  the  equines  back  to 
their  own  farms  or  feedlots,  usually 
nearby,  where  the  equines  are  stored 
until  such  time  as  the  owners  can 
accumulate  more  equines  from  other 
auctions.  Double-deck  livestock  trailers, 
which  are  the  types  most  often  used  for 
tremsporting  equines  to  slaughtering 
facihties,  can  carry  up  to  about  45 
equines  each;  single-deck  trailers  can 
carry  up  to  about  38  eqmnes  each. 

When  enough  equines  have  been 
accumulated  to  comprise  a  shipment, 
the  owners  transport  the  equines  to  the 
slaughtering  facility.  Although  owners 
who  ship  2,000  or  more  equines  to 
slaughter  per  year  are  not  uncommon, 
most  owners  ship  far  fewer  than  that 
number.  In  an  estimated  75  percent  of 
the  cases,  owners  hire  commercial 
shippers  to  move  the  equines  to  the 
slaughtering  facilities;  in  the  remaining 
estimated  25  percent  of  the  cases, 
owners  transport  the  equines  to 
slaughter  in  their  own  conveyances. 
Therefore,  as  proposed,  the  regulations 
would  apply  both  to  owners  of  equines 
destined  for  slaughter  and  to 
commercial  shippers  who  transport 
such  equines  to  slaughtering  facilities. 
We  estimate  that  approximately  200 
entities  would  be  affected  by  the 
proposed  rule.  Based  on  the  average 
number  of  equines  slaughtered  in  the 


United  States  per  year  (approximately 
100,000)  and  on  the  estimated  number 
of  potentially  affected  entities 
(approximately  200),  the  average 
number  of  equines  transported  aimually 
to  slaughter  per  affected  entity  would  he 
500. 

The  proposed  rule  would  require  that, 
for  a  period  of  not  less  than  6 
consecutive  hours  prior  to  the  equines 
being  loaded  on  the  conveyance,  each 
equine  be  provided  access  to  food  and 
water  and  the  opportunity  to  rest.  As 
indicated  above,  the  owners  generally 
have  possession  of  the  equines 
immediately  prior  to  their  being  loaded 
onto  conveyances  for  transport  to 
slaughtering  facilities.  In  those  cases 
where  the  owners  hire  commercial 
shippers,  the  latter  do  not  take 
possession  of  the  equines  imtil  they  are 
loaded  onto  the  conveyance. 
Furthermore,  when  commercial 
shippers  are  hired,  they  are  normally 
not  in  the  presence  of  the  equines  for 
the  full  6-hour  period  prior  to  loading. 
For  these  reasons,  it  can  be  assimied 
that  the  ovraers,  not  commercial 
shippers,  would  be  responsible  for 
fulfilling  the  preloading  requirements  of 
the  proposed  rule.  In  addition,  the 
owners  are  more  likely  than  commercial 
shippers  to  have  the  facilities  necessary 
to  meet  the  preloading  requirements. 

This  proposed  requirement  is  unlikely 
to  impose  a  hardship  on  affected 
entities.  While  in  the  possession  of  the 
owners,  equines  are  usually  housed  on 
farms  or  in  feedlots,  where  they  have 
access  to  food,  water,  and  rest.  Owners 
have  an  incentive  to  provide  equines 
awaiting  transport  to  a  slaughtering 
facility  with  food,  water,  and  rest 
because  malnourished  equines  have  a 
reduced  slaughter  value  and  dead 
equines  have  no  slaughter  value. 
Furthermore,  most  eqwnes  are  stored  on 
farms  or  in  feedlots  for  6  consecutive 
hours  or  more  because  it  usually  takes 
at  least  that  long  for  owners  to 
accumulate  enough  equines  to  fill  a 
conveyance.  At  worst,  the  proposed  rule 
would  result  in  owners  having  to  keep 
their  equines  in  a  farm  or  feedlot  for  an 
additional  6  hoius  to  fulfill  the 
proposed  preloading  requirements  for 
the  last  equines  needed  to  fill  a 
conveyance.  This  worst-case  scenario 
assiunes  that  the  "last-in"  equines  have 
not  had  the  required  preloading  services 
prior  to  their  acquisition  by  the  owners. 
If  the  last-in  equines  have  had  those 
services,  then  the  owners  would  be  able 
to  load  them  onto  the  conveyance 
immediately.  For  example,  owners 
might  be  able  to  stop  at  an  auction  en 
route  to  a  slaughtering  plant  and  pick 
up  their  last-in  equines. 
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We  cannot  estimate  the  precise  dollar 
impact  of  this  proposed  requirement 
because  no  hard  data  is  available  on  the 
prevalence  of  slaughter  equines 
receiving  the  proposed  requirements  for 
food,  water,  and  rest  prior  to  loading. 
However,  for  the  reasons  stated  above, 
the  impact  should  be  minimal.  Storing 
equines  in  feedlots  costs  about  $2  per 
day  per  animal.  (This  amouiit  is  the 
typical  rental  rate  for  a  {>en,  which 
includes  food  and  water.)  If  an  owner 
had  to  store  a  truckload  of  equines 
(assume  38)  for  a  full  day,  the  cost 
would  be  $76.  The  cost  for  storing  500 
equines  (the  estimated  average  number 
of  equines  shipped  annually  to 
slaughter  per  affected  entity)  would  be 
$1,000. 

The  proposed  rule  would  require  that 
owners  or  commercial  shippers  sign  an 
ovraer-shipper  certificate  for  each 
equine  being  transported  to  a 
slaughtering  facility.  Among  other 
things,  the  owner-shipper  certificate 
would  include  a  statement  that  the 
equine  has  received  the  required 
preloading  services.  If,  as  a  result  of  this 
proposed  requirement,  commercial 
shippers  load  fewer  equines  per 
conveyance,  the  shippers  should  not  be 
affected  because  they  typically  charge 
owners  a  flat  rate  to  transport  equines  to 
slaughtering  facilities  regardless  of  the 
number  of  equines  on  the  conveyance. 
For  owmers  who  use  their  own  vehicles 
for  transportation,  fewer  equines  per 
conveyance  translates  into  increased 
costs.  As  an  example,  assiune  that  it 
costs  an  owner  $1,850  ($1.85  per  mile — 
a  representative  rate  for  commercial 
shipment  of  slaughter  equines — ^times 
1,000  miles)  to  transport  a  truckload  of 
equines  in  the  person's  ovra 
conveyance.  Assimie  also  that,  as  a 
result  of  the  proposed  rule,  the  owner 
could  ship  only  35  equines  in  a 
particular  shipment,  3  fewer  than  the  38 
that  would  have  been  shipped  had  the 
proposed  rule  not  been  in  effect.  Using 
that  data,  the  ovtmer's  transportation 
costs  on  a  per-equine  basis  for  that 
particular  shipment  would  increase  by 
8.6  percent,  from  $48.68  to  $52.86.  The 
owner  would  incur  similar  costs  if  the 
owner  secured  the  services  of  a 
commercial  shipper. 

The  proposed  rule  would  require  that 
any  equine  that  has  been  on  the 
conveyance  for  28  consecutive  hoiirs  or 
more  without  food,  water,  and  the 
opportimity  to  rest  be  offloaded  and,  for 
at  least  6  consecutive  hoiu^,  provided 
with  food,  water,  and  the  opportunity  to 
rest.  The  proposed  rule  would  also 
require  thiat  each  equine  be  provided 
with  enough  space  on  the  conveyance  to 
ensure  that  no  animal  is  crowded  in  a 
way  likely  to  cause  injury  or  discomfort. 


Finally,  the  proposed  rule  would 
require  that  stallions  and  other 
aggressive  equines  be  segregated  from 
each  other  and  all  other  equines  on  the 
conveyance. 

Available  data  suggest  that  the 
proposed  "28-hour  rule"  should  not 
pose  a  problem  for  the  vast  majority  of 
slaiighter  equine  transporters.  Officials 
at  two  of  the  U.S.  equine  slaughtering 
facilities,  including  the  largest  facility, 
indicate  that,  barring  imusual 
ciromistances,  the  overwhelming 
majority  of  equines  arrive  at  the 
slaughtering  facilities  in  28  hours  or 
less.  Indeed,  there  is  reason  to  believe 
that  few  equines  actually  fit  the  "worst- 
case"  scenario  in  terms  of  travel 
distance — equines  transported  from  the 
east  or  west  coasts  to  the  slaughtering 
facilities,  which  are  all  located  in  the 
central  part  of  the  United  States. 
Equines  on  the  east  coast,  at  least  frt)m 
the  State  of  Maryland  northward,  as 
well  as  those  on  the  west  coast  and  in 
the  States  of  Montana  and  Idaho,  are 
usually  transported  to  Canadian 
slaughtering  facilities.  (For  example,  the 
slai^tering  plant  at  Massueville, 
Qu^ec,  is  about  100  miles  from  the  port 
of  entry  at  Champlain,  NY.  For 
transporters  in  the  northeastern  part  of 
the  United  States,  the  Massueville  plant 
is  closer  than  any  of  the  U.S.  plants.) 
Fiulhermore,  even  for  equines  that  do 
originate  at  east  and  west  coast 
locations,  the  time  spent  on 
conveyances  is  reduced  considerably  by 
the  common  transport  practice  of  using 
two  different  drivers  on  long  trips.  This 
practice  allows  the  equines  to  be 
transported  virtually  nonstop  because 
one  person  can  drive  while  die  other 
rests,  thereby  avoiding  federally 
mandated  rest  periods  that  apply  in  a 
single-driver  situation.  Assuming  an 
average  speed  of  55  mph  and  two 
different  drivers,  and  allowing  IVi 
hours  for  loading  and  2  hours  for 
refueling  and  meal  stops,  even  a  trip  as 
long  as  1,300  miles  would  take  only 
about  27  hoiu^. 

If  equines  do  have  to  be  offloaded  for 
feeding,  rest,  etc.,  while  en  route  to  a 
slaughtering  facility,  transporters  would 
incur  additional  costs.  As  stated 
previously,  pens  can  generally  be  rented 
at  a  rate  of  about  $2  per  day  per  equine. 
(The  rent  for  a  6-hour  period  is 
unknown  but,  presumably,  it  would  be 
less  than  the  full-day  fee.)  In  addition  to 
the  pen  rental  fee,  transporters  would 
have  to  spend  time  unloading  the 
equines.  Also,  they  may  have  to:  (1) 
Adjust  routes  and  schedules  to  find 
pens  to  accommodate  the  equines;  (2) 
wait  while  they  are  being  serviced;  and 
(3)  reload  them  after  they  have  been 
serviced.  These  activities  would  add  to 


the  cost  of  servicing  equines  at 
intermediate  points. 

The  proposed  rule  woidd  also  require 
that,  during  transport,  equines  must  be 
provided  with  enough  space  to  ensure 
that  they  are  not  crowded  in  a  way  that 
is  likely  to  cause  injury  or  discomfort. 
One  source  of  injury  and  discomfort, 
double-deck  trailers,  would  be  banned 
in  5  years.  Overcrowding  can  also  occur 
in  single-deck  (also  called  straight-deck) 
trailers,  which  are  used  to  transport 
equines  to  a  lesser  extent  than  double- 
deck  trailers.  The  proposed  requirement 
concerning  adequate  space  could 
translate  into  fewer  equines  per 
conveyance.  As  stated  previously, 
commercial  shippers  typically  charge 
owners  a  flat  rate  to  transport  their 
equines,  so  the  possibility  of  fewer 
equines  per  shipment  should  not  result 
in  less  revenue  for  commercial  shippers. 
For  owners,  however,  fewer  equines  per 
conveyance  translates  into  increased 
costs,  regardless  of  whether  the  owners 
hire  commercial  shippers  or  use  their 
own  vehicles  for  transportation. 

The  proposed  requirement  that 
aggressive  equines  be  segregated  during 
transport  is  not  likely  to  have  a 
significant  impact.  Available  data 
suggests  that  such  segregation  is  already 
common  practice.  Owners  have  an 
incentive  to  make  sure  that  aggressive 
equines  are  segregated  because  equines 
that  arrive  at  the  slaughtering  facilities 
injiu^d  as  the  result  of  biting  and 
kicking  en  route  command  lower  market 
values.  The  segregation  of  equines 
requires  that  transporters  spend  more 
time  and  effort  during  loading,  but  that 
added  time  and  effort  is  considered  to 
be  relatively  minor.  Nor  should  most 
transporters  have  to  buy  special 
equipment,  because  livestock  trailers 
usually  come  equipped  with  devices, 
such  as  swing  gates,  that  permit  animal 
segregation.  As  a  final  point  in  this 
regard,  relatively  few  stallions  are 
transported  for  slaughter.  USDA 
personnel  stationed  at  two  of  the 
slaughtering  facilities  estimate  that  no 
more  than  about  5  percent  of  the 
equines  arriving  for  slaughter  are 
stallions. 

The  proposed  rule  would  require  that 
an  owner-shipper  certificate  be 
completed  for  each  equine  prior  to 
departing  for  the  slaughtering  facility. 
The  certificate  must  describe,  among 
other  things,  the  equine's  physical 
characteristics  (color,  sex,  permanent 
brands,  etc.),  and  it  must  show  the 
niunber  of  the  animal's  USDA  backtag. 
It  must  also  certify  the  equine's  fitness 
to  travel  and  note  any  special  care  and 
handling  needs  during  transit  (e.g., 
segregation  of  stallions).  An  equine 
would  be  fit  to  travel  ff  it:  (1)  Can  bear 
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weight  on  all  four  limbs;  (2)  can  walk 
unassisted;  (3)  is  not  blind  in  both  eyes; 

(4)  is  older  than  6  months  of  age;  and 

(5)  is  not  likely  to  give  birth  in  transit. 
Affected  entities  would  not  need  the 
services  of  a  veterinarian  in  order  to 
make  the  fitness-to-travel  determination. 
The  proposed  rule  would  require  that 
either  the  owners  or  the  commercial 
shippers  sign  the  certificate  and  that  the 
owner-shipper  certificate  accompany 
the  equine  to  the  slaughtering  facility. 

The  proposed  requirement  for  an 
owner-shipper  certificate  would  create 
additional  paperwork  for  both  owners 
and  commercial  shippers.  As  with  the 
other  preloading  services  discussed 
above,  it  is  reasonable  to  assume  that 
the  responsibihty  for  providing  the  data 
on  the  certificate  would  generally  rest 
with  the  owners,  not  the  commercial 
shippers.  The  owners  have  possession 
of  the  equines  prior  to  departing  for  the 
slaughtering  facihty  and  presumably  are 
more  qualified  to  provide  the  data 
required  by  the  owner-shipper 
certificate.  It  is  also  reasonable  to 
assume  that  the  responsibility  for 
obtaining  and  installing  the  USDA 
backtag  would  be  theirs,  not  the 
commercial  shippers.  The  owners 
would  not  inciir  a  cost  for  obtaining  the 
backtags,  which  are  available  free  of 
charge  from  a  variety  of  sources.  The 
backtags  are  adhesive  and  are  attached 
simply  by  sticking  them  on  the  equine's 
back,  so  owners  would  not  incur 
installation  costs. 

The  added  administrative  costs  that 
owners  would  incur  as  a  result  of 
having  to  complete  and  sign  the  owner- 
shipper  certificate  is  difficult  to 
quantify.  Assimiing  that  it  takes  5 
minutes  to  complete  each  certificate,  an 
owner  who  ^hips  500  equines  to 
slaughter  annually  would  have  to  spend 
about  42  hoius  per  year  complying  with 
the  proposed  rule.  Assimiing  a  labor  rate 
of  $7  per  hour,  the  42  hours  translates 
into  added  costs  of  about  $300  per  year. 
For  reasons  explained  earlier,  the  added 
administrative  costs  for  commercial 
shippers  would  likely  be  less  than  those 
for  owners. 

The  proposed  rule  would  allow  the 
use  of  electric  prods  only  in  life- 
threatening  situations  and  would 
prohibit  the  transport  of  equines  to 
slaughter  on  conveyances  divided  into 
more  than  one  level,  such  as  double- 
deck  trailers,  5  years  after  the  final 
rule's  publication  date.  The  proposed 
restriction  on  the  use  of  electric  prods 
should  not  pose  a  burden  because 
efiiective,  low-cost  substitutes  are 
available  for  use  in  non-life-threatening 
situations.  For  example,  fiberglass  poles 
with  flags  attached,  which  cost  only 
about  $5  each,  are  considered  to  be  an 


effective  alternative  to  electric  prods. 
Any  current  use  of  electric  prods  by 
transporters  of  slaughter  equines 
probably  derives  from  the  traditional 
use  of  these  devices  to  assist  in  moving 
other  livestock,  such  as  cattle  and 
swine. 

The  retail  cost  of  a  new  double-deck 
livestock  trailer  averages  about  $42,000; 
single-deck  trailers  retail  for  about 
$38,000  each.  The  cost  varies  depending 
largely  on  the  model,  type  of 
construction,  and  optional  featiires.  The 
useful  life  of  the  trailers  also  varies, 
depending  on  such  factors  as  the  weight 
and  type  of  animals  hauled  and  the 
needed  frequency  of  cleaning.  It  is  not 
uncommon,  however,  for  trailers  of  both 
types  to  provide  10  to  12  years'  worth 
of  useful  service. 

As  discussed  previously,  double-deck 
trailers  can  carry  more  equines  than 
single-deck  trailers,  and  some  affected 
entities  would  be  negatively  affected  by 
the  reduction  in  the  niunbers  of  equines 
that  coidd  be  transported  in  a  single 
conveyance.  Upon  publication  of  the 
final  rule,  shippers  using  floating-deck 
trailers  to  transport  equines  to 
slaughtering  facilities  would  need  to 
collapse  the  decks  so  that  they  create 
only  one  level.  Otherwise,  the  proposed 
ban  on  transporting  slaughter  equines  in 
conveyances  divided  into  more  than  one 
stacked  level  should  not  impose  a 
burden  on  the  owners  of  double-deck 
trailers  because  these  trailers  can  be, 
and  are,  also  used  to  transport  other 
commodities,  including  livestock  other 
than  equines  and  produce.  In  fact,  it  is 
estimated  that  double-deck  trailers  in 
general  carry  equines  no  more  than 
about  10  percent  of  the  time  they  are  in 
use.  If  the  proposed  ban  takes  effect, 
commercial  shippers  who  transport 
equines  to  slaughtering  facilities  should 
be  able  to  use  their  double-deck  trailers 
to  transport  other  livestock  and 
produce.  Owners  who  use  their  own 
double-deck  trailers  to  transport  equines 
to  slaughtering  facilities  would  have  to 
find  another  use  for  the  equipment  or 
trade  for  single-deck  trailers.  This 
situation  should  not  pose  a  problem. 
Owners  should  be  able  to  sell  their 
serviceable  trailers  at  fair  market  value 
to  transporters  of  commodities  other 
than  equines.  Furthermore,  many  of  the 
double-deck  trailers  now  in  the  service 
of  owners  would  need  to  be  retired  in 
5  years  anyway. 

In  conclusion,  we  do  not  anticipate 
that  any  of  the  proposed  requirements 
would  have  undue  onerous  impacts  on 
any  affected  entities.  We  believe  that 
many  transporters  of  slaughter  equines 
may  already  be  in  compliance  with 
many  of  the  proposed  requirements.  The 
proposed  requirement  for  an  owner- 


shipper  certificate  would  affect  all 
transporters  of  slaughter  equines,  but  we 
have  designed  the  proposed  form  to 
make  its  preparation  as  easy  as  possible. 
We  do  not  believe  that  the  completion 
and  maintenance  of  these  certificates 
would  be  unreasonably  time-consuming 
or  burdensome.  As  stated  previously, 
the  proposed  "28-hour  rule"  should  not 
pose  a  problem  for  the  vast  majority  of 
slaughter  equine  transporters,  and  the 
proposed  ban  on  dopble-deck  trailers 
should  have  minimal  effect  because 
these  trailers  can  be  used  for  other 
purposes  and  many  would  need  to  be 
replaced  prior  to  the  ban  becoming 
effective  anjrway. 

At  a  minimum,  the  proposed  rule 
would  require  that  affected  entities 
complete  an  owner-shipper  certificate, 
an  administrative  task  that  they  do  not 
have  to  perform  now.  For  an  entity  that 
transports  500  equines  per  year,  the 
average  for  all  potentially  affected 
entities,  the  requirement  regarding 
owner-shipper  certificates  would 
translate  into  added  costs  of  about  $300 
annually.  In  a  worst-case  scenario,  the 
proposed  rule  could  add  several 
thousand  dollars  to  the  annual  operating 
costs  of  an  entity  that  transports  500 
equines  per  year.  This  worst-case 
scenario  assimies  that,  at  the  ciirrent 
time,  affected  entities  are  engaging  in 
little  or  no  volimtary  compliance  with 
the  proposed  requirements. 

EfEect  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  proposed  ndes  on 
small  entities  (i.e.,  businesses, 
organizations,  and  governmental 
jurisdictions).  As  discussed  above,  the 
entities  that  would  be  affected  by  the 
proposed  rule  are  owners  and 
commercial  shippers  who  transport 
equines  to  slaughtering  facilities. 

As  stated  previously,  we  estimate  that 
approximately  200  entities  would  be 
affected  by  the  proposed  rule.  Although 
the  sizes  of  these  entities  is  imknown, 
it  is  reasonable  to  assume  that  most  are 
small  by  U.S.  Small  Business 
Administration  (SBA)  standards.  This 
assimiption  is  based  on  composite  data 
for  providers  of  the  same  and  similar 
services  in  the  United  States.  In  1993, 
there  were  30,046  U.S.  firms  in 
Standard  Industrial  Classification  (SIC) 
4213,  a  classification  category 
comprising  firms  primarily  engaged  in 
"over-the-road"  trucking  services, 
including  commercial  shipping.  The 
per-firm  average  gross  receipts  for  all 
30,046  firms  that  year  was  $2.6  million, 
well  below  the  SBA's  small-entity 
threshold  of  $18.5  million.  Similarly,  in 
1993,  there  were  1,671  U.S.  firms  in  SIC 
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5159,  a  classification  category  that 
includes  horse  dealers.  Of  the  1,671 
firms,  97  percent  had  fewer  than  100 
employees,  the  SBA's  small-entity 
threshold  for  those  firms. 

The  proposed  rule  would  have  a 
negative  economic  impact  on  affected 
entities,  large  and  small.  As  indicated 
above,  operating  costs  would  increase 
somewhere  between  about  $300  and 
several  thousand  dollars  annually  for  an 
entity  that  transports  500  equines  per 
year.  However,  the  available  data 
suggests  that,  for  most  entities,  the 
economic  consequences  would  fall 
somewhere  near  the  minimum  point  on 
the  impact  scale  because,  as  stated 
previously,  many  are  already  in 
compliance  with  at  least  some  of  the 
proposed  rule's  provisions,  such  as 
stallion  segregation.  Because  we  do  not 
have  enough  data  to  conclude  that  even 
a  cost  increase  of  as  low  as  $300 
annually  would  not  be  significant  for 
most  of  the  potentially  affected  entities, 
we  welcome  public  comment  on  the 
potential  economic  impact  of  the 
proposal  on  small  entities. 

Alternatives  Considered 

The  Regulatory  Flexibility  Act,  at 
section  603(c),  requires  Federal  agencies 
promiUgating  new  regulations  lo 
consider  alternatives  that  would  lessen 
the  impact  of  the  proposed  regulations 
on  affected  small  entities.  In  developing 
the  proposed  rule,  APHIS  considered 
many  alternatives,  some  of  which  are 
discussed  below.  As  mentioned 
previously,  in  developing  the  proposed 
program  to  carry  out  the  statute,  APHIS 
established  a  working  group  that 
included  participants  both  from  within 
the  agency  as  well  as  from  other  parts 
of  USDA,  including  FSIS  and  AMS.  In 
addition,  to  get  appropriate  public 
input,  APHIS  attended  two  meetings 
about  the  statute  hosted  by  humane 
organizations  and  attended  by 
representatives  of  the  equine,  auction, 
slaughter,  and  trucking  industries  and 
the  research  and  veterinary 
communities. 

APHIS  had  considered  requiring  that 
owners  and  shippers  of  equines 
destined  for  slaughter  secure  the 
services  of  a  veterinarian  to  certify  the 
equines'  fitness  for  travel.  However,  as 
proposed,  owners  and  shippers  would 
be  allowed  to  certify  the  equines'  fitness 
to  travel  themselves.  In  addition,  APHIS 
considered  various  alternatives  with 
regard  to  the  types  of  equines  that 
would  be  prohibited  from  shipment. 
After  much  consideration,  the  agency  is 
proposing  to  prohibit  the  shipment  of 
equines  that  are  imable  to  bear  weight 
on  all  four  limbs,  unable  to  walk 
unassisted,  blind  in  both  eyes,  less  than 


6  months  of  age,  and  likely  to  give  birth 
during  shipment.  Agency  officials 
believe  that  they  must  prohibit  the 
shipment  to  slaughter  of  equines  in 
these  five  categories  to  carry  out 
congressional  intent  under  the  statute 
for  ensuring  the  humane  transport  of 
equines  for  slaughter.  In  addition,,  the 
agency  considered  many  allowable 
timeframes  for  equines  to  be  on 
conveyances  without  access  to  food  and 
water;  the  proposed  28-hour  period  is 
based  on  available  data  and  input  from 
interested  and  potentially  affected 
parties.  Finally,  in  regard  to  the 
prohibition  on  the  transport  of  slaughter 
equines  in  any  type  of  conveyance 
divided  into  more  than  one  stacked 
level,  the  agency  determined  that  such 
a  ban  is  necessary  to  ensure  the  humane 
transport  of  equines  to  slaughtering 
facilities.  However,  the  proposed  rule 
would  allow  the  use  of  double-deck 
trailers  for  a  period  of  5  years  following 
publication  of  a  final  rule  to  lessen  the 
impact  of  the  proposed  ban  on  affected 
entities. 

Paragraph  (c)  of  section  603  of  the 
Regulatory  Flexibility  Act  also  requires 
that  Federal  agencies  consider  the  use  of 
performance-based  rather  than  design- 
based  standards.  In  keeping  with  this 
requirement  and  the  direction  provided 
in  the  conference  report  to  employ 
performance-based  rather  than 
engineering-based  standards  to  the 
extent  possible,  the  requirements 
included  in  the  proposed  rule  are 
primarily  performance-based.  As 
examples,  the  proposed  rule's 
requirements  for  design  of  the 
conveyance,  space  allotted  per  equine 
on  the  conveyance,  and  manner  of 
driving  the  conveyance  are  all 
performance-based. 

This  proposed  rule  contains 
information  collection  and 
recordkeeping  requirements.  These 
requirements  are  described  in  the 
section  of  this  document  entitled 
"Paperwork  Reduction  Act." 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  nde  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 


nde;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  0MB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-074-1.  Please 
send  a  copy  of  your  conunents  to:  (1) 
Docket  No.  98-074-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

Implementing  this  proposed  rule 
would  require  two  information 
collection  activities:  The  preparation  of 
an  owner-shipper  certificate  for  each 
equine  transported  to  slaughter  and  the 
collection  of  information  concerning  the 
business  of  any  person  foimd  to  be 
transporting  equines  to  a  slaughtering 
facility.  The  owner-shipper  certificate 
would  include,  among  other  things,  a 
description  of  the  equine's  physical 
characteristics  and  a  description  of  the 
conveyance;  certification  of  the  equine's 
fitness  to  travel;  and  the  date,  time,  and 
place  at  which  the  equine  was  placed  on 
the  conveyance  for  movement  to  the 
slaughtering  facility.  We  believe  this 
information  would  be  necessary  for 
enforcement  of  the  proposed 
regulations.  The  collection  of  business 
information  from  persons  foimd  to  be 
transporting  equines  to  slaughtering 
facilities  would  enable  us  to  determine 
whether  a  particular  person  is  subject  to 
the  proposed  regulations. 

We  are  asking  OMB  to  approve  these 
information  collection  activities  in 
connection  with  our  efforts  to  ensure 
that  horses  being  transported  to 
slaughter  are  treated  humanely. 

We  are  soliciting  comments  from  the 
public  concerning  our  proposed 
information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
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functions,  including  whether  the 
infonnation  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
infonnation  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Owners  and  shippers  of 
slaughter  horses. 

Estimated  annual  number  of 
respondents:  200. 

Estimated  annual  number  of 
responses  per  respondent:  500. 

Estimated  annual  number  of 
responses:  100,000. 

Estimated  total  annual  burden  per 
respondent:  42  hours. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OaO,  USDA.  room  404-W,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects 

9  CFR  Part  70 

Administrative  practice  and 
procediire. 

9  CFR  Part  88 

Animal  welfare.  Horses,  Reporting 
and  recordkeeping  reqxiirements, 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  70  and  to  add  a  new  9  CFR 
part  88  as  follows: 

PART  70-RULES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
CERTAIN  ACTS 

1.  The  authority  citation  for  part  70 
woiild  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  112. 114a.  114a- 
1,  115, 117, 120. 122,  123, 125-127,  134b, 
134c.  134e,  and  134f;  7  CFR  2.22,  2.80. 
371.2(d). 

2.  In  §  70.1,  the  list  of  statutory 
provisions  would  be  amended  by 
adding  at  the  end  of  the  list  Ae 
following: 

170.1    Scope  and  ■ppllcabinty  of  rules  of 
practiee. 


Sections  901-905  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  1901  note). 

***** 

3.  A  new  part  88  would  be  added  to 
read  as  follows: 

PART  88— COMMERCIAt. 
TRANSPORTATION  OF  EQUINES  FOR 
SLAUGHTER 


Sec. 
88.1 
88.2 
88.3 
88.4 
88.5 
88.6 


Definitions. 
General  infonnation. 
Standards  for  conveyances. 
Requirements  for  transport. 
Requirements  at  a  slaughtering  fecility. 
Violations  and  penalties. 
Authority:  7  U.S.C.  1901,  7  CFR  2.22,  2.80, 
371.2(d). 


§88.1     Definitions. 

APHIS.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

Commercial  transportation. 
Movement  for  profit  via  conveyance  on 
any  highway  or  public  road. 

Conveyance.  Trucks,  tract(»s,  trailers, 
or  semitrailers,  or  any  combination  of 
these,  propelled  or  drawn  by 
mechanical  power. 

Equine.  Any  member  of  the  Equidae 
family,  which  includes  horses,  asses, 
mules,  ponies,  and  zebras. 

Euthanasia.  The  humane  destruction 
of  an  animal  by  the  use  of  an  anesthetic 
agent  or  other  means  that  causes 
painless  loss  of  consciousness  and 
subsequent  death. 

Owner.  Any  individual,  partnership, 
corporation,  or  cooperative  association 
that  purchases  equines  for  the  purpose 
of  sale  to  a  slaughtering  facility. 

Owner-shipper  certificate.  VS  Form 
10-13,  which  requires  the  information 
specified  by  §  88.4(a)(3)  of  this  part. 

Secretary.  The  Secretary  of 
Agriculture. 

Shipper.  Any  individual,  partnership, 
corporation,  or  cooperative  association 
that  engages  in  the  commercial 
transportation  of  equines  to  slaughtering 
facilities  more  often  than  once  a  year, 
except  any  individual  or  other  entity 
that  transports  equines  to  slaughtering 
facilities  incidental  to  the  principal 
activity  of  production  agriculture. 

Slaughtering  facility.  A  commercial 
establishment  that  slaughters  equines 
for  any  purpose. 

Stallion.  Any  uncastrated  male  equine 
that  is  1  year  of  age  or  older. 

USDA.  The  U.S.  Department  of 
Agriculture. 

USDA  backtag.  A  backtag  issued  by 
APHIS  that  conforms  to  the  eight- 
character  alpha-numeric  National 
Backtagging  System  and  that  provides 
unique  identification  for  each  animal. 


USDA  representative.  Any  employee 
of  the  USDA  who  is  authorized  by  the 
Deputy  Administrator  for  Veterinary 
Services  of  APHIS,  USDA,  to  enforce 
this  part. 

§88.2    General  infonnation. 

(a)  State  governments  may  enact  and 
enforce  regulations  that  are  consistent 
with  or  that  are  more  stringent  than  the 
regulations  in  this  part. 

(b)  To  determine  whether  an 
individual  or  other  entity  foimd  to 
transport  equines  to  a  slaughtering 
facility  is  subject  to  the  regiilations  in 
this  part,  a  USDA  representative  may 
request  of  any  individual  or  other  entity 
infonnation  regarding  the  business  of 
the  individual  or  other  entity  that 
transported  the  equines.  When  such 
information  is  requested,  the  individual 
or  other  entity  will  provide  the 
infonnation  within  30  days  and  in  a 
format  as  may  be  specified  by  the  USDA 
representative. 

§88.3    Standards  for  conveyances.'    ' 

(a)  The  animal  cargo  space  of 
conveyances  used  for  the  commercial 
transportation  of  equines  to  slaughtering 
fecilities  must: 

(1)  Be  designed,  constructed,  and 
maintained  in  a  manner  that  at  all  times 
protects  the  health  and  well-being  of  the 
equines  being  transported  (e.g.,  provides 
adequate  ventilation,  contains  no  sharp 
protrusicms,  etc.); 

(2)  Include  means  of  completely 
segregating  each  stallion  and  each 
aggressive  equine  on  the  conveyance  so 
that  no  stallion  or  aggressive  equine  can 
come  into  contact  with  any  of  the  other 
equines  on  the  conveyance; 

(3)  Have  sufficient  interior  height  to 
allow  each  equine  on  the  conveyance  to 
stand  with  its  head  extended  to  the 
fullest  normal  postiual  height;  and 

(4)  Be  equipped  with  doors  and  ramps 
of  sufficient  size  and  location  to  provide 
for  safe  loading  and  imloading. 

(b)  Equines  in  commercial 
transportation  to  slaughtering  facilities 
must  not  be  transported  in  any 
conveyance  that  has  the  animal  cargo 
space  divided  into  two  or  more  stadied 
levels,  except  that  conveyances  lacking 
the  capability  to  convert  from  two  or 
more  stacked  levels  to  one  level  may  be 
used  imtil  [date  5  years  from  the  date  of 
publication  of  find  rule].  Conveyances 
with  collapsible  floors  (also  known  as 
"floating  decks")  must  be  configured  to 
transport  equines  on  one  level  only. 

§  88.4    Requirements  for  transport 

(a)  Prior  to  the  commercial 
transportation  of  equines  to  a 
slau^tering  facility,  the  shipper  or 
owner  must: 
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(1)  For  a  period  of  not  less  than  6 
consecutive  hours  prior  to  the  equines 
being  loaded  on  the  conveyance, 
provide  each  equine  appropriate  food 
(i.e,  hay,  grass,  or  other  food  that  vkrould 
allow  an  equine  in  transit  to  maintain 
well-being),  potable  water,  and  the 
opportunity  to  rest; 

(2)  Apply  a  USDA  backtag  <  to  each 
equine  in  the  shipment; 

(3)  Complete  and  sign  an  owner- 
shipper  certificate  for  each  equine  being 
transported.  The  owner-shipper 
certificate  for  each  equine  must 
accompany  the  equine  throughout 
transit  to  the  slaughtering  facility  and 

'  must  include  the  following  information: 

(i)  The  shipper's  name  and  address 
and,  if  the  shipper  is  not  the  owner  of 
the  equines,  the  owner's  name  and 
address; 

(ii)  A  description  of  the  conveyance, 
including  the  license  plate  niunber; 

(iii)  A  description  of  the  equine's 
physical  characteristics,  including  such 
information  as  sex,  coloring, 
distinguishing  markings,  permanent 
brands,  and  electronic  means  of 
identification,  that  could  be  used  to 
identify  the  equine; 

(iv)  The  number  of  the  USDA  backtag 
applied  to  the  equine  in  accordance 
with  paragraph  (a)(2)  of  this  section; 

(v)  A  statement  of  fitness  to  travel, 
which  will  indicate  that  the  equine  is 
able  to  bear  weight  on  all  four  limbs, 
able  to  walk  imassisted,  not  blind  in 
both  eyes,  older  than  6  months  of  age, 
and  not  likely  to  give  birth  during  the 
trip; 

(vi)  A  description  of  anjrthing  imusual 
with  regard  to  the  physical  condition  of 
the  equine,  such  as  a  woimd  or 
blindness  in  one  eye,  and  any  special 
handling  needs; 

(vii)  The  date,  time,  and  place  the 
equine  was  loaded  on  the  conveyance; 
and 

(viii)  A  statement  that  the  equine  was 
provided  access  to  food,  water,  and  rest 
prior  to  transport  in  accordance  with 
paragraph  (a)(1)  of  this  section;  and 

(4)  Load  the  equines  on  the 
conveyance  so  that: 

(i)  Each  equine  has  enough  floor  space 
to  ensine  that  no  equine  is  crowded  in 
a  way  likely  to  cause  injury  or 
discomfort,  and 

(ii)  Each  stallion  and  any  aggressive 
equines  are  completely  segregated  so 


'  USDA  backtags  are  available  at  recognized 
slaughtering  establishments  and  specifically 
approved  stockyards  and  from  State  representatives 
and  APHIS  representatives.  A  list  of  recognized 
slaughtering  establishments  and  specific^ly 
approved  stockyards  may  be  obtained  as  indicated 
in  §  78.1  of  this  chapter.  The  terms  "State 
representative"  and  "APHIS  representative"  are 
defined  in  §  78.1  of  this  chapter. 


that  no  stallion  or  aggressive  equine  can 
come  into  contact  with  any  other  equine 
on  the  conveyance. 

(b)  During  transit  to  the  slaughtering 
facihty,  the  shipper  must: 

(1)  Drive  in  a  manner  to  avoid  causing 
injury  to  the  equines; 

(2)  Observe  me  equines  as  frequentiy 
as  circiunstances  allow,  but  not  less 
than  once  every  6  hours,  to  check  the 
physical  condition  of  the  equines  and 
ensure  that  all  requirements  of  this  part 
are  being  followed.  Veterinary 
assistance  must  be  provided  as  soon  as 
possible  for  any  equines  in  obvious 
physical  distress;  and 

(3)  OfQoad  from  the  conveyance  any 
equine  that  has  been  on  the  conveyance 
for  28  consecutive  hours  and  provide 
the  equine  appropriate  food,  potable 
water,  and  the  opportimity  to  rest  for  at 
least  6  consecutive  hours.  If  such 
offloading  is  required  en  route  to  the 
slaughtering  facility,  a  shipper  must 
prepare  another  owner-shipper 
certificate  as  required  by  paragraph 
(a)(2)  of  this  section  and  record  the  date, 
time,  and  location  where  the  offloading 
occurred.  In  this  situation,  both  owner- 
shipper  certificates  would  need  to 
accompany  the  equine  to  the 
slaughtering  facility. 

(c)  Handling  of  all  equines  in 
commercial  transportation  to  a 
slaughtering  facility  shall  be  done  as 
expeditiously  and  carefully  as  possible 
in  a  manner  that  does  not  cause 
imnecessary  discomfort,  stress,  physical 
harm,  or  trauma.  Electric  prods  may  not 
be  used  on  equines  in  commercial 
transportation  to  a  slaughtering  facility 
for  any  purpose,  including  loading  or 
offloading  on  the  conveyance,  except 
when  human  safety  is  threatened. 

(d)  At  any  point  during  the 
commercial  transportation  of  equines  to 
a  slaughtering  facility,  a  USDA 
representative  may  examine  the 
equines,  inspect  the  conveyance,  or 
review  the  owner-shipper  certificates 
required  by  paragraph  (a)(3)  of  this 
section. 

(e)  At  any  time  during  the  commercial 
transportation  of  equines  to  a 
slaughtering  facility,  a  USDA 
representative  may  direct  the  shipper  to 
take  appropriate  actions  to  alleviate  the 
suffering  of  any  equine.  If  deemed 
necessary  by  the  USDA  representative, 
such  actions  could  include  securing  the 
services  of  a  veterinary  professional  to 
treat  an  equine,  including  performing 
euthanasia  if  necessary. 

(f)  The  individual  or  other  entity  who 
signs  the  owner-shipper  certificate 
(either  the  owner  or  the  shipper)  m'>st 
maintain  a  copy  of  the  owner-shipper 
certificate  for  1  year  following  the  date 
of  signature. 


§  88.5    Requirements  at  a  slaughtering 
faciiity. 

(a)  Upon  arrival  at  a  slaughtering 
facility,  the  shipper  must: 

(1)  Ensure  that  each  equine  has  access 
to  appropriate  food  and  potable  water 
after  being  offloaded; 

(2)  Present  the  owner-shipper 
certificates  to  a  USDA  representative; 

(3)  Allow  a  USDA  representative 
access  to  the  equines  for  the  purpose  of 
examinaticm;  and 

(4)  Allow  a  USDA  representative 
access  to  the  animal  cargo  area  of  the 
conveyance  for  the  purpose  of 
inspection. 

(b)  The  shipper  must  not  leave  the 
premises  of  a  slaughtering  facility  imtil 
the  equines  have  been  examined  by  a 
USDA  representative. 

(c)  Any  shipper  transporting  equines 
to  slaughtering  facilities  outside  of  the 
United  States  must  present  the  owner- 
shipper  certificates  to  USDA 
representatives  at  the  border. 

§88.6    Violations  and  penalties. 

(a)  The  Secretary  is  authorized  to 
assess  civil  penalties  of  up  to  $5,000  per 
violation  of  any  of  the  regulations  in 
this  part. 

(b)  Each  equine  transported  in 
violation  of  the  regulations  will  be 
considered  a  separate  violation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  conUt)l  number  0579-XXXXJ 
Done  in  Washington,  DC,  this  13th  day  of 
May  1999. 
loan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  99-12577  Filed  5-18-99;  8:45  am] 

BILLING  CODE  3410-»M> 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 00905-97] 
RIN  1545-AU96 

Real  Estate  IMortgage  investment 
Conduits;  Reporting  Requirements  and 
Other  Administrative  iMatters 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  proposes  to 

eliminate  the  regulatory  requirement 
that  certain  information  be  set  forth  on 
the  foce  of  a  collateralized  debt 
obligation  (CDO)  or  regular  interest  in  a 
Real  Estate  Mortgage  Investment 
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Conduit  (REMIC).  Implementing  the 
pibposal  should  reduce  the  burden 
imposed  on  issuers  of  CDOs  and  regular 
interests  without  impairing  the  flow  of 
tax  information  to  either  the  holders  of 
those  instruments  or  the  IRS.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  JiUy  19, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  September 
13, 1999,  at  10  a.m.  must  be  received  by 
August  23, 1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-100905-97), 
Room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  throiigh 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
100905-97),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at 

http://www.irs.ustreas.gov/tax__regs/ 
reglist.html.  The  public  hearing  will  be 
held  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Kenneth  Christman,  (202)  622-3950; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Guy  Traynor,  (202)  622-7180 
(not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Final  regulations  (TD  8366)  imposing 
reporting  requirements  with  regard  to 
CDOs  and  REMIC  regular  interests  were 
published  in  the  Federal  Register  for 
September  30, 1991  (56  FR  49512,  as 
corrected  by  56  FR  51175).  Among  other 
things,  those  regidations  compel  tibe 
issuer  of  a  CDO  or  REMIC  regular 
interest  to  set  forth  certain  information 
on  the  face  of  the  instrument 
(legending).  Several  commentators  have 
asked  the  IRS  to  reassess  the  need  for 
this  rule. 

Explanation  of  Provisions 

Section  1272(a)(6)  of  the  Internal 
Revenue  Code  provides  a  special  rule 
for  calculating  the  accrual  of  original 
issue  discoimt  (OID)  on  REMIC  regular 
interests  and  CDOs.  Special  rules  are 


needed  because  the  timing  of  payments 
on  these  instnunents  is  often  uncertain. 
Although  CDOs  and  REMIC  regular 
interests  are  issued  with  fixed  maturity 
dates,  they  may  be  accelerated  to  the 
extent  that  obligations  collateralizing 
them  prepay. 

Because  the  holder  of  a  CDO  or 
REMIC  regular  interest  would  not 
necessarily  have  the  information  needed 
to  calculate  OID  under  section 
1272(a)(6),  Congress  added  section 
6049(d)(7)  to  require  enhanced  reporting 
for  such  instnunents.  In  addition. 
Congress  gave  the  IRS  and  Treasury 
specific  authority  to  issue  regulations 
carrying  out  that  purpose.  2  H.R.  Conf. 
Rep.  99th  Cong.  2d  Sess.  11-237  (1986), 
1986-3  (Vol.  4)  C.B.  237. 

The  regulations  issued  under  section 
6049(d)(7)  are  comprehensive.  Sections 
1.6049-7(a)  throu^  1.6049-7(f) 
establish  a  chain  of  reporting  obligations 
that  ensures  essential  tax  information 
will  flow  to  holders  of  CDOs  and  REMIC 
regular  interests.  The  information  made 
available  includes  the  amount  of  a 
holder's  OID  accrued  during  the 
calendar  year.  Importantly,  this 
information  is  updated  annually. 

In  addition  to  the  ongoing  information 
reporting  provided  vmder  §§  1.6049-7(a) 
through  1.604»-7(f),  section  1.6049-7(g) 
provides  for  certain  information  to  be 
legended  on  the  face  of  a  CDO  or  REMIC 
certificate  when  first  issued.  The 
information  includes  the  total  amount  of 
OID  on  the  instrument,  the  issue  date, 
the  rate  at  which  interest  is  payable  (if 
any)  as  of  the  issue  date,  and  the  yield 
to  maturity. 

Legending  appears  to  provide  little 
practical  benefit.  Most  CDOs  and  REMIC 
regidar  interests  are  held  through  book- 
entry  systems,  which  means  the 
legended  information  is  rarely  (if  ever) 
reported  to  the  holders.  Even  if  the 
information  were  reported,  it  would  be 
of  little  use.  Holders  who  are  entitled  to 
have  OID  determined  for  them  do  not 
need  the  information.  Holders  who  need 
or  want  to  determine  OID  themselves 
cannot  make  the  necessary  section 
1272(a)(6)  calculations  without 
acquiring  additional  information. 
Furthermore,  legended  information  is 
available  throu^  other  sources.  It  can 
be  obtained  from  vendors  of  financial 
information  or  requested  under  other 
section  6049  regulations.  For  these 
reasons,  the  IRS  and  Treasury  propose 
to  rescind  §  1.6049-7(g). 

Comments  are  invited  on  these 
proposed  regulations.  In  particiUar,  any 
taxpayers  that  rely  on  legended 
information  are  asked  to  specify  the 
items  relied  on  and  suggest  other  ways 
to  provide  those  items  (such  as 
including  them  among  the  items  that 


must  be  reported  under  §§  1.6049-7(a) 
through  1.6049-7(f)). 

Proposed  Effective  Date 

The  rescission  of  §  1.6049-7(g)  is 
proposed  to  be  efiiective  on  the  date  the 
regulations  are  published  in  the  Federal 
Register  as  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  aliso 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  diat  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  imderstand.  All  conunents  will 
be  available  for  public  inspection  and 
copying. 

A  pubUc  hearing  has  been  schedided 
for  September  13, 1999,  beginning  at  10 
a.m.  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington  DC.  Due  to  building 
seciuity  procediues,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For  further 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  or  electronic  comments  and  an 
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outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic  (a 
signed  original  and  eight  (8)  copies)  by 
August  23, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  £ree  of  charge  at  the  hearing. 

Drafting  Infbrmatioii 

The  principal  author  of  these 
regulations  is  Kenneth  Christman, 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

f  1.6049-7    [Amended] 

Par.  2.  In  §  1.6049-7,  paragraph  (g)  is 
removed. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-12525  Filed  5-18-99;  8:45  am] 
BIUING  CODE  4a30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0002b  and  WY-001-0003b;  FRL- 
6344-3] 

Approval  and  Promulgation  of  State 
Implementation  Plana;  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
two  revisions  to  the  Wyoming  State 
Implementation  Plan  (SIP)  regarding 
particulate  matter.  The  SIP  revisions 
include  clarification  £ind  revisions  to  the 
particulate  matter  control  requirements 
in  section  25  of  the  Wyoming  Air 
Quality  Standards  and  Regulations 


(WAQSR)  for  the  FMC  Corporation  in 
the  Trona  Industrial  Area  of  Wyoming, 
and  the  addition  of  guidelines  for  best 
available  control  technology  (BACT)  in 
the  minor  source  construction 
permitting  requirements  of  section  21  of 
the  WAQSR  for  large  mining  operations. 

We  are  also  revising  40  CFR  52.2620 
to  list  subsections  21(a)(iv),  24(a)(xix), 
24(b)(iv),  and  24(b)(xii)(H)  of  the 
WAQSR  in  the  "hicorporation  by 
reference"  section.  We  approved  these 
subsections  in  previous  SIP  approvals 
(on  November  29, 1994  and  on 
November  3,  1995,  respectively)  but  we 
inadvertently  neglected  to  identify  those 
subsections  as  incorporated  into  die  SIP 
in  the  CFR. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  approve  the 
State's  submittals  as  a  direct  final  nUe 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  action  and 
anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  of  the  direct  final 
rule.  If  no  adverse  comments  are 
submitted,  we  will  not  take  further 
action  on  this  proposed  rule.  If  we 
receive  adverse  comments,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  it  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  June  18, 1999. 
ADDRESSES:  You  should  mail  your 
written  comments  to  Richard  R.  Long, 
Director,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency  (EPA),  Region  VIII, 
999  18th  Street.  Suite  500.  Denver, 
Colorado,  80202.  Copies  of  the 
documents  relative  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500.  Denver.  Colorado  80202- 
2466.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Department  of 
Environmental  Quality.  122  West  25th 
Street.  Cheyenne,  Wyoming  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  EPA  Region  Vm.  (303) 
312-6445. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  tide  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  May  7. 1999. 
Jack  W.  McGraw, 

Acting  Regional  Administrator.  Region  Vin. 
[FR  Doc.  99-12583  Filed  5-18-99;  8:45  am] 
BKIMQ  CODE  »560-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300838;  FRL-6074-3] 
BIN  207&-AC18 

Rhizobium  inocuiants;  Proposed 
Exemption  from  ttie  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  estabfish  an 
exemption  ftt)m  the  requirement  of 
tolerances  for  residues  of  Rhizobium 
inocuiants  (pure  strains  of  Rhizobium 
spp.  bacteria  eg.  Sinorhizobium, 
Bradyrhizobium  &■  Rhizobium)  when 
used  as  inert  ingredients  in  pesticide 
formulations  applied  to  all  leguminous 
food  commodities.  This  would  not 
include  strains  expressing  rhizobitoxine ' 
or  strains  deliberately  altered  to  expand 
the  range  of  antibiotic  resistance.  EPA  is 
proposing  this  regulation  on  its  own 
initiative. 

DATES:  Written  comments  should  be 
submitted  to  EPA  on  or  before  July  19, 
1999. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@^amail.epa.gov.  Follow  the 
instructions  under  Unit  VIII  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
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EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen.  Biological 
Pesticides  and  Pollution  Prevention 
Division  (751 IC),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  9th  Floor,  Crystal 
Mall  #2, 1921,  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-8699;  e- 
mail:adlen.edward@epamail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposes  that  an  exemption  from  the 
requirement  of  a  tolerance  be 
established  for  residues  of  Rhizobium 
inoculants  when  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  all  legiuninous  food 
commodities.  EPA  is  proposing  this 
regulation  on  its  own  initiative. 

I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  other  available  support  documents 
may  be  obtained  on  the  Internet  frtim 
the  EPA  Home  Page  at  the  "Federal 
Register — ^Environmental  Dociunents" 
entry  for  this  dociunent  (http:// 
www.epa.gov/fedrgstr/EPA-PEST/ 
1999/). 

n.  Background  and  Statutory  Authority 

New  section  408(c)(2){A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  a 
pesticide  chemical  residue  on  food  only 
if  EPA  determines  that  the  exemption  is 
"safe".  Section408(c)(2){A)(ii)  defines 
"safe"  to  mean  that  "  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  from  the  requirement  of 
tolerance  and  to  "ensiu^  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue"  and  specifies  factors 
EPA  is  to  consider  in  establishing,  an 
exemption. 

in.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 


in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and 
fattyacids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity  or  lack  of 
chemical  activity.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  EPA  considers  the  toxicity 
of  the  inert  ingredient  in  conjimction 
with  possible  exposing  to  residues  of 
the  inert  ingredient  in  food,  drinking 
water,  and  other  non-occupational 
exposiu«s.  If  EPA  is  able  to  determine 
that  a  finite  tolerance  is  not  necessary  to 
ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  inert 
ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

V.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(c)(2)(B)  of 
FFDCA,  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  the  proposed 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  Rhizobium  inoculants  in 
or  on  all  leguminous  food  commodities. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  are  as 
follows: 

The  data  available  in  the  public 
literature,  EPA's  Biotechnology  Science 
Advisory  Committee's  reports  on 
genetically  engineered  Rhizobium 
species  and  other  relevant  material  have 
been  evaluated.  As  part  of  the  EPA 
policy  statement  on  inert  ingredients 
published  in  the  Federal  Register  of 
April  22, 1987  (52  FR  13305),  EPA  set 


forth  a  list  of  studies  which  would 
generally  be  used  to  evaluate  the  risks 
posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation. 
However,  where  it  can  be  determined 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  EPA  generally  does 
not  require  some  or  all  of  the  listed 
studies  to  rule  on  the  proposed 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  for  an  inert 
ingredient. 

A.  Toxicological  Profile 

The  inoculants  that  are  the  subject  of 
this  exemption  are  pure  stains  of 
bacteria  in  the  genera  Rhizobium, 
Sinorhizobium  or  Bradyrhizobium 
(hereafter  referred  to  as  Rhizobium). 
Rhizobium  species  are  found  naturally 
in  soil  and  are  agricultiually  important 
as  they  form  a  symbiosis  with  the  roots 
of  legimiinous  plants  such  as  green 
beans,  edfalfa  and  soybeans.  This 
symbiosis  is  a  controlled  bacterial 
infection  of  the  root  cortical  cells  and 
results  in  root  nodules  formation.  These 
root  nodules  biologically  fix 
atmospheric  nitrogen  into  a  form  readily 
useable  by  plants. 

There  are  no  reports  in  the  literature 
of  these  Rhizobium  bacteria  causing 
disease  or  injiuy  to  man  or  other 
animals  (USEPA/OPPT  "Risk 
Assessment,  Commercialization  Request 
forP-92-403,  Sinorhizobium 
(Rhizobium)  meliloti  RMBPC-2",  May 
1997).  There  are  reports  of  Rhizobium 
bacteria  producing  a  toxin 
(rhizobitoxine)  that  can  affect  the 
growth  of  legume  plants  nodulated  with 
these  strains.  It  is  unlikely  that  any 
Rhizobium  inoculants  that  are  the 
subject  of  this  exemption  would  be 
developed  which  express  rhizobitoxine 
due  to  the  adverse  effects  they  have  on 
the  host  plant.  However,  EPA  feels  it  is 
appropriate  to  exclude  Rhizobium 
strains  intentionally  developed  to 
express  rhizobitoxine  from  this  inert 
clearance  because  of  possible  additional 
himian  exposure  to  rhizobitoxine. 

EPA  believes  that  any  intentional 
alteration  in  the  range  of  antibiotic 
resistance  of  Rhizobium  species  should 
be  considered  for  its  impact  on  the 
proliferation  of  antibiotic  resistance 
traits  in  clinically  important  pathogenic 
bacteria.  It  is  common  knowledge  that 
all  bacteria,  including  these  Rhizobium 
species,  have  inherent  resistance  to 
certain  antibiotics.  It  is  also  known  that 
bacteria,  especially  clinical  strains,  have 
developed  or  acquired  antibiotic 
resistance  due  to  widespread  use  of 
antibioitcs.  The  exclusion  of  Rhizobium 
strains  with  altered  antibiotic  resistance 
from  this  tolerance  exemption 
discourages  the  use  of  antibiotic 
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resistance  genes,  especially  those  genes 
with  resistance  to  cUncally  important 
antibiotics.  EPA  therefore  proposes  to 
exclude  any  Rhizobium  species  with  an 
intentionally  expanded  range  of 
antibiotic  resistance  traits  from  this 
exemption. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses,  drinking 
water,  and  non-dietary  exposures.  For 
the  purposes  of  assessing  the  potential 
dietary  exposure  imder  this  exemption, 
EPA  considered  that  imder  this 
exemption  Rhizobium  inoculants  could 
be  present  in  all  raw  and  processed 
agricultural  commodities  and  drinking 
water  and  that  non-occupational,  non- 
dietary  exposure  was  possible.  The 
intended  use  pattern  as  a  seed  or  soil 
inoculant  lessens  the  likelihood  of 
contact  with  hiunans  other  than 
occupational  exposure.  The  likelihood 
that  a  soil  bacterium  such  as  Rhizobium 
wiU  enter  drinking  water  in  significant 
numbers  is  remote  considering  the 
natural  filtration  of  the  soil  profile  as 
water  percolates  to  the  water  table  and 
the  fact  that  many  water  supplies  are 
treated  prior  to  distribution  in 
municipal  systems  (USEPA/OPPT, 
Exposiire  Assessment  for 
Commercialization  of  a  Recombinant 
Strain  of  Rhizobium  meliloti,  RMBPC-2, 
December,  1994).  Even  if  exposure 
occiured,  the  lack  of  reports  of  disease 
in  man  or  animals  indicates  there  is  no 
risk  for  these  exposures.  Therefore,  EPA 
concluded  that,  based  on  this 
inoculant's  use,  there  are  no  concerns 
for  risks  associated  with  any  potential 
exposure  scenarios  that  are  reasonably 
foreseeable. 

2.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
In  the  case  of  the  Rhizobium  inoculants, 
as  limited,  there  is  lack  of  toxicity  to 
humans  and  other  animal  species  as 
well  as  no  information  in  the  literatuire 
indicating  a  cxunulative  effect  with  any 
other  compound.  Therefore,  a 
cumulative  risk  assessment  is  not 
necessary. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Based  on  this  bacteria's  toxicological 
profile,  and  its  established  use  in 
common  agricultural  practices,  EPA 
concludes  that  there  is  a  reasonable 


certainty  that  no  harm  to  the  U.S. 
population  will  result  bom  aggregate 
exposure  to  Rhizobium  inoculants.  EPA 
believes  theses  bacteria  present  no 
dietary  risk  under  any  reasonably 
foreseeable  circiunstances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  imless 
EPA  concludes  that  a  difi'erent  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  the  use  of  margin 
of  exposiu-e  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Due  to  the  low  toxicity  of  these 
bacteria,  EPA  has  not  used  a  safety 
factor  analysis  in  assessing  a  risk.  For 
the  same  reasons  the  additional  safety 
factor  is  unnecessary. 

VI.  Other  Considerations 

EPA  proposes  to  establish  an 
exemption  irom  the  requirement  of  a 
tolerance  without  any  nimierical 
limitation;  therefore,  EPA  has 
concluded  that  analytical  methods  are 
not  reqiiired  for  enforcement  purposes 
Rhizobium  innoculants.  There  are  no 
Codex  tolerances  or  international 
tolerance  exemptions  for  Rhizobium 
innoculants. 

Vn.  Conclusion 

Based  on  the  information  and  data 
considered,  EPA  proposes  that  an 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth  in 
this  document. 

Vm.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  docket  control 
number  (OPP-300838]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBl,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300838).  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  action  proposes  to  establish  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(e).  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  In  addition,  this 
proposed  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Titie  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entiUed  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
Februaiy  16, 1994). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovenmiental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
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the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 


issue  a  regiilation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  proposed  rule,  a 
description  of  the  extent  of  EPA's  prior 
consiUtation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiue  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regidation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 


Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  Commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  11, 1999. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321q,  346a  and  371. 

2.  In  §  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient: 

§180.1001    Rhizobium  inoculants  (eg.  ■ 
SInorttizobium,  Bradyrttlzobium  ft 
Rhizobium);  Exemption  from  the 
requirements  of  a  toierance. 

***** 

(c)  *     *     * 


Inert  ingredient 

Umit 

Uses 

•  •              •              • 

Rtuzobtum  inociilants  (eg.  Sinorhizotjtum,  Bradyrtiizotjium  &  RNzotMum) 

•  •              •              * 

•  * 

•  * 

• 

All  leguminous  food  commodities 

* 

•      •••'• 


(e)«     •     • 

Inert  ingredient 

Limit 

Uses 

*             *             •             * 
Rhizobium  inoculants  (eg.  Sinorhizobium,  Bradyrtiizot>ium  &  Rhizot>lum) 

•                          *                          *                          • 

*  * 

*  • 

* 

All  leguminous  food  commodities 

* 

[FR  Doc.  99-12589  Filed  5-18-99;  8:45  am] 
aujNQ  cooE  a8a»-ao-F 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

49  CFR  Parta  573  and  577 

[DoclcM  No.  NHTSA-1 998-3430;  NoUe*  10] 
(fomMriy  Doclwt  93-68) 

RIN2127-AG27 

Defad  and  Noncompllanca  Rafiorta; 
Dafaet  and  Nonoomplianca  Notification 

May  12. 1999. 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT.  - 

ACTXM:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
seeking  additional  public  comment  with 
respect  to  its  ongoing  rulemaking  to 
implement  the  provisions  of  Chapter 
301  of  Title  49  of  the  United  States  Code 
(U.S.C.)  that  require  manufacturers  of 
motor  vehicles  and  items  of  motor 
vehicle  equipment  to  notify  their 
dealers  when  they  or  NHTSA  decide  « 
that  vehicles  or  items  of  equipment 
contain  a  defect  related  to  motor  vehicle 
safety  or  do  not  comply  with  a  Federal 
motor  vehicle  safety  standard.  The 
amendment  proposed  herein  would 
require  a  manufacturer  to  furnish 
dealers  with  notification  of  a  safety- 
related  defect  or  noncompliance  in 
accordance  with  a  schedule  that  is  to  be 
submitted  to  the  agency  with  the 
manufacturer's  defect  or  noncompliance 
report.  The  notification  would  have  to 
be  within  a  reasonable  time  after  the 
manufacturer  decides  that  the  defect  or 
noncompliance  exists.  However,  if  the 
agency  finds  that  the  public  interest 
requires  dealers  to  be  notified  at  an 
earlier  date  than  that  proposed  by  the 
manufacturer,  the  manufacturer  would 
be  required  to  notify  its  dealers  in 
accordance  with  the  agency's  order.  The 
proposed  amendment  also  sets  forth  the 
required  content  of  the  dealer 
notification  and  the  manner  in  which 
such  notification  is  to  be  accomplished. 
DATES:  Comments  must  be  received  on 
or  before  June  18, 1999. 

ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
begiiming  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401 ,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  0MB  clearance  nimiber. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 


Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  White,  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Sti^et,  SW,  Room  5319.  Washington,  DC 
20590.  Telephone:  (202)  366-5226; 
FAX:  (202)  366-7882. 

SUPPt^MENTARY  INFORMATION: 
Background 

On  September  27, 1993.  NHTSA 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  several  amendments  to  its 
regulations  implementing  the  provisions 
of  49  U.S.C.  Chapter  301  concerning 
manuiactiners'  obligations  to  provide 
notification  and  remedy  without  charge 
for  motor  vehicles  and  items  of  motor 
vehicle  equipment  found  to  contain  a 
defect  related  to  motor  vehicle  safety  or 
a  noncompliance  with  a  Federal  motor 
vehicle  safety  standard  (58  FR  50314). 
On  April  5, 1995,  the  agency  issued  a 
final  rule  addressing  most  aspects  of 
that  NPRM  (60  FR  17254),  and  on 
January  4, 1996,  it  amended  several 
provisions  of  that  final  rule  after 
receiving  petitions  for  reconsideration 
(61  FR  274).  However.  NHTSA  decided 
to  delay  issuance  of  the  final  rule  on  the 
subject  of  dealer  notification  because  it 
had  not  resolved  all  the  issues  raised  by 
the  comments  on  that  subject  that  had 
been  submitted  in  response  to  the 
NPRM. 

The  agency  has  now  fully  considered 
those  issues.  However,  because  it  has 
tentatively  decided  to  revise  its  original 
proposal  significantly,  the  agency  has 
decided  to  issue  a  supplemental  notice 
of  proposed  rulemaking  to  obtain 
comments  on  the  new  proposal. 

Statutory  Framework 

Under  49  U.S.C.  30118(c).  a 
manufactiuer  of  motor  vehicles  or 
replacement  equipment  for  motor 
vehicles  must  notify  NHTSA  and 
owners,  piuchasers,  and  dealers  if  it 
decides  in  good  faith  that  a  safety- 
related  defect  or  noncompfiance  exists 
in  its  vehicles  or  items  of  equipment. 
This  notification  must  be  accomplished 
within  a  reasonable  time  after  the 
manufacturer  decides  that  the  defect  or 
noncompliance  exists.  49  U.S.C. 
30119(c)(2).  Similarly,  if  NHTSA 
decides,  pursuant  to  49  U.S.C.  30118(b), 
that  vehicles  or  equipment  items 
contain  a  safety-related  defect  or 
noncompliance,  the  agency  must  order 
the  manufactiuer  to  notify  owners, 
purchasers,  and  dealers  of  the  defect  or 
noncompliance  by  a  date  prescribed  by 
NHTSA.  49  U.S.C.  30119(c)(1).  Section 


30119(d)(4)  of  Tide  49  specifies  that 
manufacturers  are  to  notify  their  dealers 
"by  certified  mail  or  quicker  means  if 
available?" 

These  statutory  provisions  were 
originally  enacted  in  1974.  Soon 
afterwards,  NHTSA  promulgated 
regulations  addressing  the  duty  to  notify 
the  agency  and  to  notify  owners  and 
purchasers.  49  CFR  Parts  573  and  577. 
However,  the  agency  did  not  issue 
regulations  addressing  dealer 
notification. 

Under  49  U.S.C.  30120(i),  which  was 
enacted  as  part  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991.  if  a  manufactvirer  has  provided 
notification  to  a  motor  vehicle  dealer 
that  a  new  motor  vehicle  or  new  item  of 
replacement  eqiupment  in  the  dealer's 
possession  contains  a  safety-related 
defect  or  noncompliance,  the  dealer 
may  sell  or  lease  the  vehicle  or 
equipment  item  only  if  the  defect  or 
noncompliance  has  been  remedied 
before  delivery  imder  the  sale  or  lease. 
This  section  was  recentiy  amended  to 
clarify  that  this  reqmrement  also  applies 
to  equipment  dealers.  See  section 
7106(a)  of  the  Transportation  Equity  Act 
for  the  2l8t  Century,  Pub.  L.  105-178 
Qune  9, 1998). 

Under  49  U.S.C.  30116,  motor  vehicle 
manufactwers  and  distributors  who  do 
not  provide  dealers  with  the  parts  to 
remedy  a  safety-related  defect  or 
noncompliance,  and  all  manufacfur»s 
of  motor  vehicle  equipment  items  that 
have  been  determined  to  contain  such  a 
defect  or  noncompliance,  must  ofiier  to 
repurchase  all  such  vehicles  and 
eqmpment  items  that  remain  in 
distributor  or  dealer  inventory  at  the 
price  paid,  plus  transportation  and  other 
charges. 

Heretofore,  NHTSA  has  not  adopted 
regidations  addressing  the  provisions  of 
section  30120(1)  or  section  30116. 

Dealer  Notification  in  the  NPRM 

With  respect  to  dealer  notification, 
the  September  1993  NPRM  proposed 
that  manufactiuers  conducting  a  safety 
recall  provide  their  dealers  with  a 
docimient  that  contained  the 
information  set  forth  in  the  report  , 
submitted  to  the  agency  pursuant  to  49 
CFR  Part  573,  "Defect  and 
Noncompliance  Reports,"  within  five 
working  days  after  submitting  the  report 
to  NHTSA.  If  any  of  the  required 
information  was  not  known  at  the  time 
of  the  original  notification,  it  would 
have  to  be  sent  to  the  dealers  as  soon  as 
possible  after  it  became  known  by  the 
manufacturer.  The  NPRM  also  proposed 
recordkeeping  requirements. 
.    NHTSA  received  comments  on  the 
dealer  notification  proposals  in  that 
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NPRM  from  manufacturer  and  dealer 
associations,  individual  manufacturers, 
and  Advocates  for  Highway  and  Auto 
Safety.  After  considering  those 
conmients,  NHTSA  prepared  a  draft  of 
a  final  rule.  Pursuant  to  the  Paperwork 
Reduction  Act,  the  agency  published  a 
Federal  Register  notice  requesting 
public  comment  on  the  potential 
paperwork  burdens  associated  with  the 
proposed  final  rule.  62  PR  63598 
(December  1, 1997).  Although  that 
notice  did  not  set  out  the  anticipated 
regulatory  language,  it  described  the 
general  approach  that  the  agency  was 
planning  to  adopt  in  the  final  rule. 
Comments  objecting  to  the  paperwork 
burdens  and  criticizing  the  agency's 
approach  were  submitted  by 
manufacturer  and  dealer  associations.  In 
addition,  representatives  of  those 
associations  met  with  agency  officials 
during  March  1998  to  discuss  these 
issues.  Memoranda  simunarizing  those 
meetings  have  been  placed  in  the  docket 
for  this  rulemaking. 

NHTSA's  Revised  Proposal 

After  considering  the  information 
presented  in  all  of  the  comments  and  at 
those  meetings,  the  agency  is  now 
proposing  a  different  regulatory 
approach.  In  lieu  of  the  fixed  five-day 
period  for  dealer  notification 
contemplated  in  the  NPRM,  the  agency 
is  now  proposing  to  require 
manufacturers  to  notify  their  dealers  of 
safety  defects  and  noncompliances  in 
accordance  with  a  schedule  submitted 
to  the  agency  with  the  manufact\u«r's 
Part  573  report.  Such  a  schedule  will  be 
reviewable  by  NHTSA  to  assure  that  the 
notification  will  be  within  a  reasonable 
time. 

This  decision  to  permit  greater 
flexibility  than  originally  proposed  is 
based  on  NHTSA's  recognition  that  the 
process  of  dealer  notification  has 
worked  well  for  over  20  years, 
notwithstanding  the  absence  of  formal 
regulatory  requirements.  In  conformity 
with  the  statutory  duty  to  notify  dealers 
within  a  "reasonable  time"  (49  U.S.C. 
30119(c)(2)),  manufacturers  have 
generally  notified  their  dealers  of 
defects  and  noncompliances  in  a 
manner  that  has  allowed  repairs  to  be 
performed  promptly,  with  minimal 
disruption  of  the  dealers'  operations. 

Where  manufacturers  have  concluded 
that  a  defect  or  noncompliance 
presented  an  immediate  safety  risk,  they 
have  notified  their  dealers  as  soon  as  the 
defect  or  noncompliance  determination 
was  made,  and  have  directed  the  dealers 
to  stop  sales  (and  leases)  until  the 
problem  is  corrected.  On  occasion, 
however,  NHTSA  and  a  manufactiirer 
have  disagreed  about  when  notification 


should  occiir  or  whether  imimediate 
notification  and  immediate  cessation  of 
sales  is  appropriate.  For  this  reason,  the 
agency  needs  to  know  the 
manufacturer's  proposed  schedule  for 
dealer  notification  so  it  can  assess  the 
safety  implications  of  that  schedule. 
Therefore,  NHTSA  is  proposing  a  new 
section  573.5(c)(8)(iii),  which  would 
require  the  manufactiu-er  to  include  the 
estimated  date  of  its  dealer  notification 
in  its  Part  573  defect  or  noncompliance 
report,  in  the  same  manner  as  section 
573.5(c)(8)(ii)  currenUy  requires  the 
submission  of  the  manufacturer's 
proposed  schedule  for  its  owner 
notification  and  remedy  campaign.  In 
addition,  to  eliminate  the  possibility 
that  any  disagreements  between  NHTSA 
and  the  manufacturers  concerning  the 
notification  date  of  dealers,  NHTSA  is 
proposing  a  new  section  577.7(c)(1), 
requires  manufactiirers  to  comply  with 
a  NHTSA  order  to  notify  their  dealers 
on  a  specific  date,  if  the  agency  has 
found  that  notification  at  that  time  is  in 
the  public  interest.  In  making  such 
determinations,  the  agency  will 
consider  such  factors  as  the  severity  of 
the  safety  risk;  the  likelihood  of 
occiurence  of  the  defect  or 
noncompliance;  availability  of  an 
interim  remedial  action  by  the  owner; 
whether  an  initial  dealer  inspection 
would  identify  suspect  vehicles  or 
equipment  items;  the  time  frame  in 
which  the  defect  will  manifest  itself; 
whether  there  will  be  a  delay  in  the 
availability  of  the  remedy  from  the 
manufactiu«r;  and,  in  those  recalls 
where  a  delay  is  expected,  the 
anticipated  length  of  such  delay. 

The  foregoing  applies  to  recalls 
following  defect  and  noncompliance 
determinations  by  the  manufacturer, 
pursuant  to  49  U.S.C.  30118(c). 
Consistent  with  49  U.S.C.  30119(c)(1), 
NHTSA  has  proposed  in  section 
577.7(d)  that  where  a  recall  is  ordered 
by  the  Administrator  pursuant  to  49 
U.S.C.  30118(b),  the  notification  to 
dealers  must  be  given  on  or  before  the 
date  prescribed  in  the  Administrator's 
order. 

NHTSA  is  aware  that  this  proposal 
could  be  construed  by  some  as  a  step 
back  from  the  proposal  in  the  NPRM, 
which  would  have  required 
manufacturers  to  notify  dealers  of  all 
recalls  within  five  working  days  of 
notif)dng  NHTSA.  However,  the  agency 
now  believes  that  such  a  requirement 
could  have  several  perverse  effects. 
First,  it  could  encoiuage  manufactures 
to  delay  notifying  NHTSA  of  a  defect  or 
noncompliance  determination  imtil  the 
remedy  was  developed  and  a  sufficient 
number  of  repair  parts  stockpiled.  This 
would  be  particularly  prejudicial  in 


cases  where  owners  could  take  steps  to 
minimize  the  safety  risk  associated  with 
the  defect  during  the  time  the  remedy 
was  being  developed. 

Second,  the  proposal  in  the  NPRM 
coiUd  encourage  dealers  to  create  their 
own  inspection  and  remedy  procedures 
in  order  to  be  able  to  sell  otherwise 
embargoed  vehicles  quickly  if  the 
manufacturer's  remedy  were  not 
available.  The  agency  believes  that 
dealers  would  be  less  likely  to  do  this 
if  embargoes  were  only  required  in 
those  recalls  that  involved  serious, 
imminent  safety  problems,  because  of 
the  obvious  safety  risk  and  potential 
financial  liability. 

Finally,  the  agency  notes  that  in  many 
recalls,  the  safety  consequences  of  the 
defect  are  unlikely  to  arise  until  the 
vehicle  has  been  in  service  for  an 
extended  period  of  time;  e.g.,  where  the 
problem  is  caused  by  corrosion  or  metal 
fatigue.  In  such  recalls,  where  repair 
parts  are  scarce,  the  proposal  in  the 
NPRM  could  encoiu'age  dealers  to  use 
those  parts  to  fix  vehicles  in  inventory 
rather  than  vehicles  in  service,  even 
though  the  vehicles  in  service  would  be 
more  likely  to  experience  a  safety 
problem  as  a  result  of  the  defect. 

Another  proposed  change  from  the 
original  NPRM  is  that  manufacturers 
would  not  be  required  to  include  in  the 
notification  to  dealers  all  of  the 
information  required  to  be  submitted  to 
NHTSA  in  the  manufacturer's  Part  573 
report.  See  49  CFR  573.5(c).  Rather,  as 
set  out  in  new  proposed  section 
577.11(a),  the  notice  to  dealers  would 
only  have  to  include  the  following:  a 
statement  that  identifies  the  notification 
as  being  part  of  a  safety  recall  campaign, 
an  identification  of  the  vehicles  or  items 
of  equipment  covered  by  the  recall,  a 
description  of  the  defect  or 
noncompliance,  and  a  brief  evaluation 
of  the  risk  to  motor  vehicle  safety 
related  to  the  defect  or  noncompliance. 
The  notification  would  also  have  to 
include  a  complete  description  of  the 
recall  remedy  and  the  estimated  date  on 
which  the  remedy  will  be  available. 
Information  required  by  this  paragraph 
that  is  not  available  at  the  time  of  the 
dealer  notification  would  have  to  be 
provided  to  dealers  as  it  becomes 
available. 

To  help  effectuate  49  U.S.C.  30120(i), 
new  section  577.11(b)  provides  that  the 
dealer  notification  would  have  to 
contain  an  advisory  stating  that  dealers 
are  prohibited  by  Federal  law  from 
selling  or  leasing  a  new  motor  vehicle 
or  new  item  of  replacement  equipment 
covered  by  the  notification  until  the 
defect  or  noncompliance  is  remedied. 
Similarly,  to  assist  in  the 
implementation  of  49  U.S.C.  30116,  new 
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section  577.11  (c)  provides  that,  for 
equipment  items,  the  noti&cation  must 
also  inform  the  dealer  of  the 
manufacturer's  offer  to  repurchase  the 
defective  or  noncomplying  equipment 
that  remain  in  the  dealer's  inventory  at 
the  price  paid  plus  transportation  and 
other  charges.  NHTSA  has  tentatively 
concluded  that  such  language  is  not 
necessary  with  respect  to  notifications 
regarding  defects  and  noncompliances 
in  vehicles,  since  vehicle  manufacturers 
generally  provide  their  dealers  with 
parts  needed  to  remedy  the  defect  or 
noncompliance,  thus  obviating  the  duty 
to  repurchase. 

The  NPRM  did  not  propose  to  require 
manu&cturers  to  include  these 
advisories  in  the  notification  sent  to 
dealers.  However,  the  statutory 
provisions  were  referenced  in  the 
NPRM,  and  the  proposed  advisories 
were  alluded  to  in  the  Paperwork 
Reduction  Act  notice.  All  interested 
persons  will  now  have  the  opportunity 
to  comment  on  these  provisions. 

The  NPRM  would  have  required 
manu£act\uers  to  maintain  records  to 
confirm  that  they  notified  their  dealers 
of  the  defect  or  noncompliance  and  that 
the  dealers  received  the  notification. 
The  agency  has  decided  that  it  would  be 
unduly  burdensome,  and  perhaps 
impracticable,  to  require  manufacturers 
to  keep  records  reflecting  that  each 
dealer  received  the  notification. 
Therefore,  proposed  new  section 
577.11(d)  requires  only  that  the 
manufacturer  be  able  to  verify  that  it  has 
sent  the  notification  to  its  dealers  and 
the  date  of  such  notification. 

In  response  to  comments  by  an 
association  of  equipment  manu&cturers, 
NHTSA  is  proposing  two  provisions  to 
ease  the  burden  on  diose  manufacturers. 
First,  proposed  section  577.7(c)(2)(ii) 
provides  that  if  a  manufacturer  of 
replacement  equipment  or  tires  sells  its 
products  to  a  group  of  retailers  or 
distributors  through  a  central  office, 
notification  to  that  central  office  will  be 
deemed  to  be  notification  to  the  entire 
group.  Second,  proposed  section 
577.7(c)(2){iii)  would  allow 
manufacturers  that  provide  their 
products  to  retail  outlets  through 
independent  distributors  to  use  that 
distribution  network  for  dealer 
notification  purposes,  if  the  distributors 
agree  to  transmit  the  notification  to  all 
applicable  retail  dealers  within  five 
working  days  of  their  receipt  of  the 
manufacturer's  notification.  However, 
the  manufacturer  would  bear  the  legal 
responsibility  for  ensviring  that  all  of  its 
dealers  and  retail  outlets  receive  the 
required  notification  in  a  timely 
manner. 


Finally,  NHTSA  is  also  amending 
sections  577.1,  "Scope,"  and  577.2, 
"Purpose,"  to  reflect  the  new  dealer 
notification  requirements  added  to  Part 
577. 

Rulemaldiig  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  imder  Executive  Order 
12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures,  and  determined  that  it  is 
not  a  "significant  regiUatory  action" 
within  the  meaning  of  Sec.  3  of  E.O. 
12866  and  is  not  "significant"  within 
the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures. 

Manufacturers  are  currently  reqiured 
by  statute  to  notify  their  dealers  of 
safety  defects  and  noncompliances.  49 
U.S.C.  30118(b)  and  (c).  Such 
notification  must  be  within  a 
"reasonable  time."  49  U.S.C. 
30119(c)(2).  This  final  rule  restates  that 
requirement,  adding  only  that  in  the 
event  that  NHTSA  disagrees  with  the 
manufactiuer's  assessment  of  what  time 
period  is  reasonable,  the  agency's 
determination  will  control. 

The  agency  anticipates,  based  on  past 
experience,  that  there  will  be  few  . 
disagreements  on  this  issue.  In  any 
event,  an  agency  order  directing  the 
manufacturer  to  accelerate  its  dealer 
notification  will  not  impose  any 
additional  costs  directly  on  the 
manufacturer,  since  the  notification 
would  eventually  have  to  be  made 
anyway. 

NHTSA  recognizes  that  an  embargo 
on  dealer  sales  of  defective  or 
noncompliant  vehicles  and  equipment 
imposes  costs,  and  that  these  costs 
could  be  relatively  high  if  a  large 
niunber  of  vehicles  or  equipment  items 
is  affected  or  if  there  is  a  significant 
delay  in  developing  and  implementing 
a  remedy  for  the  defect  or 
noncompliance.  In  the  first  instance, 
such  costs  would  be  borne  by  dealers, 
since  they  might  have  to  maintain 
inventory  that  could  not  be  sold. 
However,  the  ultimate  burden  woidd 
almost  certainly  be  borne  by  the 
manufacturers,  either  through 
contractual  provisions  or  pursuant  to  49 
U.S.C.  30116,  which  requires 
manufocturers  to  provide,  among  other 
things,  "reasonable  reimbursement  of  at 
least  one  percent  a  month  of  the  price 
paid  prorated  from  the  date  cf  notice  of 
noncompliance  or  defect . . . ." 

To  the  extent  that  agency  orders 
issued  pursuant  to  this  rule  impose 


additional  costs,  those  costs  would  be 
outweighed  by  the  safety  benefit  of 
ensuring  that  dealers  do  not  sell  or  lease 
new  motor  vehicles  or  new  items  of 
replacement  equipment  containing 
safety-related  defects  or 
noncompliances  before  the  defect  or 
noncompliance  has  been  remedied,  as 
required  by  49  U.S.C.  30120(i). 
Moreover,  any  impacts  are  likely  to  be 
minimal,  because  manufacturers  will 
have  an  incentive  to  develop  and 
provide  a  remedy  as  soon  as  possible. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  new  regulatory 
requirements  would  apply  directly  only 
to  manufactiirers  of  motor  vehicles  and 
items  of  motor  vehicle  equipment, 
which  for  the  most  part  are  not  small 
businesses.  Moreover,  manufacturers  are 
already  required  by  statute  to  notify 
their  dealers  of  defects  and 
noncompliances.  The  only  effect  of  the 
regulation  is  to  require  that,  in  relatively 
rare  cases,  manufacturers  will  be 
required  to  send  notification  to  dealers 
earlier  than  the  manufacturer  had 
proposed  in  its  Part  573  Report.  Since 
manufacturers  will  generally  have  all  of 
the  required  information  at  the  time  the 
notification  is  required,  and  can  submit 
other  required  information  as  it  becomes 
available,  there  should  be  no  additional 
direct  burden  on  manufacturers 
associated  with  this  rule. 

As  noted  above,  a  notification  that- 
required  an  embargo  on  sales  could 
have  an  adverse  effect  on  dealers,  which 
often  are  small  businesses,  in  that  the 
dealers  would  be  prohibited  fitim 
selling  or  leasing  defective  or 
noncompliant  vehicles  or  equipment 
items  that  had  not  been  remedied. 
However,  for  the  reasons  described 
above,  the  costs  associated  with  such  a 
delay  would  almost  certainly  be  borne 
by  the  manufactiuer.  In  any  case,  such 
costs  are  the  result  of  requirements 
imposed  by  49  U.S.C.  30120(i),  not  this 
rule.  Moreover,  any  impacts  are  likefy  to 
be  minimal,  because  manufacturers  will 
have  an  incentive  to  develop  and 
provide  a  remedy  as  soon  as  possible. 
Finally,  any  such  impacts  would  be 
offset  by  the  safety  benefits  associated 
with  preventing  the  sale  or  lease  of 
defective  or  noncompUant  vehicles  or 
equipment  items. 
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3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  analyzed  the  environmental 
impacts  of  this  rulemaking  action  and 
detennined  that  implementation  of  this 
action  would  not  have  a  significant 
impact  on  the  quality  of  the  himian 
environment,  llie  new  notification 
requirements  would  not  introduce  any 
new  or  harmful  matter  into  the 
environment 

4.  Paperwork  Reduction  Act 

This  proposal  contains  provisions 
which  are  considered  to  be  information 
collection  requirements  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  (0MB)  in  5  CFR  part  1320. 
The  reporting  requirements  associated 
with  this  proposed  rule  are  subject  to 
approval  by  OMB  in  accordance  with  44 
U.  S.  C.  Chapter  3500.  The  agency  needs 
this  information  in  order  to  avoid 
unreasonable  delays  in  dealers' 
receiving  notification  that  vehicles  or 
equipment  in  their  inventory  contain 
saiety-related  defects  or 
noncompliances  requiring  a  remedy. 
The  agency  will  use  this  information  to 
take  appropriate  action  in  those  cases 
where  the  manufacturer's  estimated 
dealer  notification  date  seems  to  be 
inappropriate  in  relation  to  the  severity 
of  the  recalled  defect  or  noncompliance 
condition.  Manufacturers  will  need  to 
provide  the  agency  with  the  estimated 
dealer  notification  date  for  each  recall 
that  they  conduct.  Manufacturers  will 
only  have  to  make  the  necessary 
changes  to  the  dealer  notification  letter 
one  time,  since  these  changes  will  be 
replicated  in  all  subsequent  dealer 
notifications.  The  respondents  affected 
by  this  proposal  are  manufacturers  of 
motor  vehicles  and  motor  vehicle 
equipment.  The  respondents  do  not 
need  to  complete  any  standardized 
forms  in  order  to  be  in  compliance  with 
this  proposal.  The  agency  estimates  that 
the  total  number  of  burden  hours  for  all 
manu&ctiuers  affected  by  this  proposal 
would  be  250,  with  an  average  burden 
hour  for  each  of  500  involved 
respondents  of  V2  hour.  The  agency 
estimates  that  the  total  cost  burden  for 
all  manufacturers  affected  by  this 
proposal  would  be  $12,500  (250  burden 
hours  X  $50  per  hour  respondent  labor 
cost),  with  an  average  cost  burden  for 
each  of  500  involved  respondents  of 
$25. 

For  further  information  contact  Mr. 
Walter  Culbreath,  Office  of  Information 
Resources  Management,  NAD-40, 
NHTSA,  400  Seventh  Street,  SW, 
Washington,  DC  20590  (Telephone: 
202-366-1566).  Individuals  and 


organizations  may  submit  comments  on 
the  proposed  information  collection 
requirements  by  June  18, 1999,  and 
should  direct  them  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  referencing  the  docket  notice 
numbers  cited  at  the  beginning  of  this 
notice. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  and  OMB's  regulation  at  5 
CFR  1320.5(b){2},  NHTSA  informs  the 
potential  individuals  and  organizations 
who  are  to  respond  to  the  collection  of 
information  that  they  are  not  required  to 
respond  to  the  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  niunber.  The  proposed 
amendment  requiring  notification  of 
NHTSA  adds  to  an  ioiormation 
collection  requirement  in  49  CFR  part 
573  that  has  already  been  approved  by 
OMB.  The  OMB  control  nimiber  for  that 
collection  of  information  is  2127-0004. 
The  proposed  amendment  of  49  CFR 
part  577  to  require  manufacturers  to 
include  certain  information  in  the 
notification  of  defect  or  noncompliance 
sent  to  dealers  is  a  new  information 
collection  requirement  (since  the 
Paperwork  Reduction  Act  did  not  apply 
to  such  third-party  information 
collections  prior  to  1995).  Accordingly, 
it  does  not  have  an  OMB  control 
number.  The  agency  intends  to  obtain  a 
valid  OMB  control  number  prior  to  the 
promulgation  of  the  final  rule. 

5.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Executive  Order  13084  (Consultation/ 
Coordination  with  Indian  Tribal 
Governments) 

This  action  has  been  anal)rzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084,  and  it  has  been  determined  that 
the  proposed  rulemaking  would  not 
significantiy  or  uniquely  affect  Indian 
tribal  governments. 

7.  Unfunded  Mandates  Reform 

This  proposed  rule  would  not  impose 
any  unfimded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
or  imder  Executive  Order  12875.  It  does 
not  residt  in  costs  of  $100  million  or 
more  to  either  State,  local  or  tribal 
govenmients,  in  the  aggregate,  or  to  the 
private  sector;  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  proposed  rule. 


8.  Civil  Justice  Reform  Act 

The  proposed  rule  would  not  have  a 
retroactive  or  preemptive  effect.  Judicial 
review  of  the  proposed  rule  would  be 
obtainable  under  5  U.S.C.  section  702. 
That  section  does  not  require  that  a 
petition  for  reconsideration  be  filed 
prior  to  seeking  judicial  review. 

List  of  Subjects 

49CFRPart573 

Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  577 

Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Parts  573  and  577  of  Title 
49  of  the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  573— DEFECT  AND 
NONCOMPUANCE  REPORTS 

1.  Section  573.5  would  be  amended 
by  redesignating  paragraphs  (c)(8)(iii) 
and  {c)(8)(iv)  as  paragraphs  (c)(8)(iv) 
and  (c)(8)(v),  respectively,  and  by 
adding  new  paragraph  (c)(8)(iii)  to  read 
as  follows: 

S  573.5    Defact  and  noncompliance 
information  raport 

***** 

(c)*  *  * 

(8)*   *   * 

(iii)  The  estimated  date  on  which  it 
will  send  notifications  to  dealers  that 
there  is  a  safety-related  defect  or 
noncompliance.  If  a  manufecturer 
subsequentiy  becomes  aware  that  such 
notification  will  be  delayed  by  more 
than  two  weeks,  it  shall  promptly  advise 
the  agency  of  the  delay  and  the  reasons 
therefor,  and  furnish  a  revised  estimate. 


PART  577— DEFECT  AND 
NONCOMPLIANCE  NOTIRCATION 

2.  Section  577.1  would  be  revised  to 
read  as  follows: 

f  577.1    Scope. 

This  part  sets  forth  requirements  for 
notification  to  owners  and  dealers  of 
motor  vehicles  and  items  of  replacement 
equipment  about  a  defect  that  relates  to 
motor  vehicle  safety  or  a  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard. 

3.  Section  577.2  would  be  amended 
by  adding  a  new  sentence  at  the  end  to 
read  as  follows: 

§577.2    Purpose. 

*  *  *  It  is  also  to  ensure  that  dealers 
of  motor  vehicles  and  items  of 
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replacement  equipment  are  made  aware 
of  the  existence  of  defects  and 
noncompliances  and  of  their  rights  and 
responsibilities  with  regard  thereto. 

4.  Section  577.7  would  be  amended 
by  adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

S  577.7    Time  and  manner  of  notification. 

***** 

(c)  The  dealer  notification  required  by 
§577.11  shall— 

(1)  Be  furnished  within  a  reasonable 
time  after  the  manufacturer  decides  that 
a  defect  that  relates  to  motor  vehicle 
safety  or  a  noncompliance  exists,  in 
accordance  with  the  schedule  submitted 
to  the  agency  pursuant  to  49  CFR 
573.5(c)(8)(iii).  The  manufactiirer's 
proposed  schedule  may  be  reviewed  by 
the  Administrator.  The  Administrator 
may  order  a  manufacturer  to  send  the 
notification  to  dealers  on  a  specific  date 
where  the  Administrator  finds,  after 
consideration  of  available  information, 
that  such  notification  is  in  the  public 
interest.  The  factors  that  the 
Administrator  may  consider  include, 
but  are  not  limited  to,  the  severity  of  the 
safety  risk;  the  likelihood  of  occurrence 
of  the  defect  or  noncompliance;  whether 
a  dealer  inspection  would  identify 
vehicles  or  equipment  items  that 
contain  the  defect  or  noncompliance; 
whether  there  will  be  a  delay  in  the 
availability  of  the  remedy  from  the 
manufacturer;  and,  in  those  recalls 
where  a  delay  is  expected,  the 
anticipated  length  of  such  delay. 

(2)  Be  accomplished — 

(i)  In  the  case  of  a  notification 
required  to  be  sent  by  a  motM  vehicle 
manufacturer,  by  certified  mail, 
verifiable  electronic  means,  or  other 


more  expeditious  and  verifiable  means 
to  all  dealers. 

(ii)  In  the  case  of  a  notification 
required  to  be  sent  by  a  manufacturer  of 
replacement  equipment  or  tires,  by 
certified  mail,  verifiable  electronic 
means,  or  other  more  expeditious  and 
verifiable  means  to  all  retailers,  dealers, 
and  purchasers  of  such  equipment  for 
purposes  of  re-sale.  Where  the 
manufacturer  sold  the  recalled 
equipment  to  a  group  of  retailers  or 
distributors  through  a  central  office, 
notification  to  that  central  office  will 
suffice  for  notification  to  the  group. 

(iii)  In  those  cases  where  a 
manufacturer  uses  independent 
distributors  to  provide  products  and 
information  to  retail  ouUets,  the 
manufacturer  may  satisfy  its  dealer 
notification  responsibilities  by 
providing  the  information  required  by 
this  section  to  its  distributors,  if  those 
distributors  agree  to  transmit  it  to  all 
applicable  retail  dealers  within  five 
additional  working  days.  The 
manufacturer  shaU  retain  the  legal 
responsibility  for  ensuring  that  its 
dealers  receive  the  information  in  a 
timely  manner. 

(d)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  where  the  recall  is  being 
conducted  piusuant  to  an  order  issued 
by  the  Administrator  under  49  U.S.C. 
30118(b),  the  notification  to  dealers 
shall  be  given  on  or  before  the  date 
prescribed  in  the  Administrator's  order. 

5.  A  new  section  577.11  woiUd  be 
added  to  read  as  follows: 

1577.11    Dealar  notification. 

(a)  The  notification  to  dealers  of  a 
safety-related  defect  or  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard  shall  contain  a  clear  statement 


that  identifies  the  notification  as  being 
part  of  a  safety  recall  campaign,  an 
identification  of  the  vehicles  or  items  of 
equipment  covered  by  the  recall,  a 
description  of  the  defect  or 
noncompliance,  and  a  brief  evaluation 
of  the  risk  to  motor  vehicle  safety 
related  to  the  defect  or  noncompliance. 
The  notification  shall  also  include  a 
complete  description  of  the  recall 
remedy,  and  the  estimated  date  on 
which  the  remedy  will  be  available. 
Information  required  by  this  paragraph 
that  is  not  available  at  the  time  of  the 
dealer  notification  shall  be  provided  to 
dealers  as  it  becomes  available. 

(b)  The  notification  shall  also  include 
an  advisory  stating  that  it  is  a  violation 
of  Federal  law  for  a  dealer  to  sell  or 
lease  new  vehicles  or  new  items  of    • 
replacement  equipment  covered  by  the 
notification  until  the  defect  or 
noncompliance  is  remedied. 

(c)  For  notifications  of  defects  or 
noncompliances  in  items  of  motor 
vehicle  equipment,  the  notification  shall 
contain  the  manufacturer's  offer  to 
repurchase  the  items  that  remain  in  the 
dealer's  inventory  at  the  price  paid  by 
the  dealer,  plus  transportation  charges 
and  reasonable  reimbursement  of  at 
least  one  per  cent  a  month  prorated 
from  the  date  of  notification  to  the  date 
of  repurchase. 

(d)  The  manufacturer  must  be  able  to 
verify  that  it  sent  the  required 
notification  to  each  of  its  dealers  and 
the  date  of  that  notification. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 

Assurance. 

[FR  Doc.  99-12616  Filed  5-18-99;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Advisory  Commltto*  on  Voluntary 
Foraign  Aid;  Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  Jime  3, 1999  (8:30  a.m.  to  5:30 
p.m.). 

Location:  Ronald  Reagan  Building, 
Amphitheatre,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC. 

This  meeting,  entitled  "Whither 
Foreign  Aid?"  will  focus  on  foreign 
assistance  in  the  new  millenniiun. 
Leading  development  thinkers  will 
discuss  the  political,  economic, 
environmental,  and  other  trends  that 
influence  the  foreign  aid  program. 
Speakers  and  peirticipants  will  explore 
how  the  lessons  learned  over  the  past  50 
years,  and  current  international  trends, 
are  certain  to  shape  how  foreign 
assistance  will  look  in  the  years  to 
come.  The  meeting  will  also  feature  the 
formal  presentation  to  the  public  of  the 
ACVFA's  working  paper  "USAID  and 
Qvil  Society:  Toward  a  Policy 
Framework." 

The  meeting  is  free  and  open  to  the 
public.  HOWEVER,  NOTMCATION  BY 
JUNE  1,  1999  THROUGH  THE 
ADVISORY  COMMITTEE 
HEADQUARTERS  IS  REQUIRED. 
Persons  wishing  to  attend  the  meeting 
must  fax  their  name,  organization  and 
phone  number  to  Lisa  J.  Harrison  (703) 
741-0567. 

Dated:  May  11.1999. 
Noreen  O'Meara, 

Executive  Director,  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 
[PR  Doc.  99-12536  Filed  5-18-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

agency:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  invention  U.S.  Patent 
Application  Serial  No.  09/247,219  filed 
on  February  10, 1999,  entitled 
"Production  of  High  Protein 
Concentrates"  is  available  for  licensing 
and  the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  EnerGenetics  International, 
Inc.,  of  Nauvoo,  Illinois,  an  exclusive 
license  to  S.N.  09/247,219. 

DATES:  Comments  must  be  received  on 
or  before  August  17, 1999. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Behsville, 
Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  EnerGenetics  International, 
Inc.,  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[FR  Doc.  99-12575  Filed  5-^18-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-034-1] 

Availability  of  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Field  Testing 
Marelc's  Disease    Newcastle  Disease 
Vaccine,  Serotypes  1  and  3,  Live 
Marelc's  Disease  Virus  Vector 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  concerning 
authorization  to  ship  for  the  purpose  of 
field  testing,  and  then  to  field  test,  an 
unlicensed  live  viral  vaccine  to  protect 
poultry  frt>m  Marek's  disease  and 
Newcastle  disease.  A  risk  analysis, 
which  forms  the  basis  for  the 
environmental  assessment,  has  led  us  to 
conclude  that  field  testing  this 
veterinary  vaccine  will  not  have  a 
significaijt  impact  on  the  quality  of  the 
human  environment.  Based  on  our 
finding  of  no  significant  impact,  we 
have  determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
We  intend  to  authorize  shipment  of  this 
vaccine  for  field  testing  14  days  after  the 
date  of  this  notice,  unless  new 
substantial  issues  bearing  on  the  effects 
of  this  action  are  brought  to  our 
attention.  We  also  intend  to  issue  a 
veterinary  biological  product  license  for 
this  vaccine,  provided  the  field  test  data 
support  the  conclusions  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  the  product 
meets  all  other  requirements  for 
licensure. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number,  date,  and  complete  title 
of  this  notice  when  requesting  copies. 
Copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  (as 
well  as  the  risk  analysis  with 
confidential  business  information 
removed)  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
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Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Technical  Writer- 
Editor,  Center  for  Veterinary  Biologies, 
Licensing  and  Policy  Development,  VS, 
APfflS,  USDA,  4700  River  Road  Unit 
148,  Riverdale,  MD  20737-1231; 
telephone:  (301)  734-5338;  fax:  (301) 
734-4314;  or  e-mail: 
Jeanette.B.Greenberg@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  Prior  to  conducting  a  field  test 
on  an  imlicensed  product,  an  applicant 
must  obtain  approval  from  the  AJiimal  . 
and  Plant  He^th  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS'* 
authorization  to  ship  the  product  for 
field  testing. 

In  determining  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  efi'ects  of  this  product  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  the  risk  analysis, 
APHIS  has  prepared  an  environmental 
assessment  (EA).  APHIS  has  concluded 
that  field  testing  the  imlicensed 
veterinary  biological  product  will  not 
significantly  affect  the  quality  of  the 
himian  environment.  Based  on  this 
finding  of  no  significant  impact 
(FONSI),  we  have  determined  that  there 
is  no  need  to  prepare  an  enviroimiental 
impact  statement. 

An  EA  and  FONSI  have  been 
prepared  by  APHIS  concerning  the  field 
testing  of  the  following  unlicensed 
veterinary  biological  product: 

Requester:  Tri  Bio  Laboratories,  Inc. 

Product:  Marek's  Disease-Newcastle 
Disease  Vaccine,  Serotypes  1  and  3,  Live 
Marek's  Disease  Virus  Vector. 

Field  test  locations:  Wisconsin,  North 
Carolina,  and  California. 

The  above-mentioned  vaccine  is  for 
use  as  an  aid  in  the  prevention  of 
Marek's  disease  and  Newcastle  disease 
in  chickens.  In  this  vaccine,  the  live 
vector  is  Marek's  disease  serotjrpe  3 
virus,  also  knovra  as  turkey  herpesvirus, 
a  nonpathogenic  virus  in  widespread 


use  as  a  poultry  vaccine  since  1972. 
Genetic  engineering  procedures  were 
used  to  insert  into  the  vector  virus  two 
genes  from  Marek's  disease  serotype  1 
virus  and  two  genes  from  the  Newcastle 
disease  virus. 

The  EA  and  FONSI  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  etseq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  environmental 
issues  are  raised  in  response  to  this 
notice,  APHIS  intends  to  authorize 
shipment  of  the  above  product  for  the 
initiation  of  field  tests  14  days  from  the 
date  of  this  notice. 

Because  the  issues  raised  by  field 
testing  and  by  issuance  of  a  license  are 
identical,  APHIS  has  concluded  that  the 
EA  and  FONSI  that  were  generated  for 
field  testing  would  also  be  applicable  to 
the  proposed  licensing  action.  Provided 
that  the  field  test  data  support  the  - 
conclusions  of  the  original  EA  and 
FONSI,  APHIS  does  not  intend  to  issue 
a  separate  EA  to  support  the  issuance  of 
the  product  license,  and  would 
determine  that  an  environmental  impact 
statement  need  not  be  prepared.  APHIS 
intends  to  issue  a  veterinary  biological 
product  license  for  this  vaccine 
following  completion  of  the  field  test 
provided  no  adverse  impacts  on  the 
human  environment  are  identified  and 
provided  the  product  meets  all  other 
requirements  for  licensure. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  13th  day  of 
May  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-12576  Filed  5-18-99;  8:45  am] 

MLUNQ  CODE  Mie-34-# 


DEPARTMENT  OF  AGRICULTURE 

ForMt  SarvfM 

SouthwMt  Oregon  Province 
Interagency  Executive  Committee 
(PIEC)  Advleory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  vdll  meet  on  June 
3, 1999  in  Brookings,  Oregon  at  the  Best 
Western  Brookings  Inn  located  at  1143 


Chetco  Avenue.  The  meeting  will  begin 
at  9:00  a.m.  and  continue  until  4:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Northwest  Forest  Plan  implementation 
monitoring;  (2)  Aquatic  Conservation 
Strategy;  (3)  Public  comment;  and  (4) 
Current  issues  as  perceived  by  Advisory 
Committee  members. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  Coordinator,  USDA,  Forest 
Service,  Rogue  River  National  Forest, 
333  W.  8th  Street.  Medford,  Oregon 
97501,  phone  (541)  858-2322. 

Dated:  May  12, 1999.  •. 

Charles  J.  Anderson, 

Acting  Designated  Federal  Official. 

[FR  Doc.  99-12521  Filed  5-18-99;  8:45  am) 

BILLING  CODE  3410-1  l-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminictration 

National  Defenee  Stockpile  Market 
Impact  Committee  Requeet  for  Public 
Commente 

agency:  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce. 

ACTION:  Notice  of  request  for  public 
comment  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
commodities  ciurently  held  in  the 
National  Defense  Stockpile. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee 
seeks  public  comment  on  the  potential 
market  impact  of  Department  of  Defense 
proposed  new  material  disposal  of 
zirconium  ore,  from  the  Stockpile  under 
the  Fiscal  Year  1999  Annual  Materials 
Plan  (AMP).  The  Committee  also  seeks 
public  comment  on  the  Department  of 
Defense  plan  to  increase  its  current 
disposal  levels  for  Vegetable  Tannin 
Extinct  (Quebracho)  and  Thorium 
Nitrate  under  the  AMP. 
DATES:  Comments  must  be  received  by 
June  18. 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230;  FAX  (202) 
501-0657. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security,  U.S. 
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Department  of  Commerce,  (202)  482- 
3634;  or  Stephen  H.  Muller,  Office  of 
International  Energy  and  Commodity 
Policy,  U.S.  Department  of  State.  (202) 
647-3423;  co-chairs  of  the  National 
Defense  Stockpile  Market  Impact 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under  the 
aiithority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (as  National 
Defense  Stockpile  Manager)  maintains  a 
stockpile  of  strategic  and  critical 
materials  to  supply  the  military, 
ioflustrial,  and  essential  civilian  needs 
01  the  United  States  for  national 
defense.  In  making  disposals  and 
acquisitions  of  Stockpile  materials, 
Defense  is  required  by  law  to  refrain 
from  causing  undue  market  disruption, 
while  at  the  same  time  protecting  the 
government  against  avoidable  loss. 

Section  3314  of  the  Fiscal  Year  (FY) 
1993  National  Defense  Authorization 
Act  (NDAA)  (50  U.S.C.  98h-l)  formally 
established  a  Market  Impact  Committee 
(the  Committee)  to  "advise  the  National 
Defense  Stockpile  Manager  on  the 
projected  domestic  and  foreign 
economic  effects  of  all  acquisitions  and 
disposals  of  materials  from  the  stockpile 
.  .  .  ."  The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agricuiltiire,  Defense, 
Energy,  Interior,  Treasury  and  the 
Federal  Emergency  Management  Agency 
and  is  co-chaired  by  the  Departments  of 
Commerce  and  State. 

The  Committee  is  now  considering 
Defense's  proposed  new  Stockpile 
material  disposal  level  and  revisions  to 
current  Stockpile  material  disposal 
levels  under  the  FY  1999  AMP.  The  new 
Stockpile  material  listed  in  bold  in 


Attachment  1  cannot  be  sold  imtil 
Congress  has  approved  its  disposal.  It  is 
expected  that  Congress  will  soon  grant 
disposal  authority. 

The  FY  1993  NDAA  directs  the 
Committee  to  "consult  from  time  to  time 
with  representatives  of  producers, 
processors  and  consumers  of  the  types 
of  materials  stored  in  the  stockpile."  In 
order  for  the  Committee  to  obtain 
sufficient  information  to  prepare  its 
recommendations  to  Defense,  the 
Committee  hereby  requests  that 
interested  parties  provide  comment  on 
the  potential  market  impact  of  the 
commodities  identified  in  Attachment 
1. 

The  attached  AMP  listing  includes  the 
proposed  maximimi  disposal  quantity 
for  each  material.  These  quantities  are 
not  sales  target  disposal  quantities.  They 
are  only  a  statement  of  the  proposed 
maximimi  disposal  quantity  of  each 
material  that  may  be  sold  in  a  particular 
fiscal  year.  The  quantity  of  each 
material  that  will  actually  be  offered  for 
sale  will  depend  on  the  market  for  the 
material  at  the  time  as  well  as  on  the 
quantity  of  material  approved  for 
disposal  by  Congress. 

The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
dociunentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  commodities. 
Although  comments  in  response  to  this 
Notice  must  be  received  by  Jime  18* 
1999  to  ensuire  full  consideration  by  the 
Committee,  interested  parties  are 
encouraged  to  submit  additional 
comments  and  supporting  information 
at  any  time  thereafter  to  keep  the 
Committee  informed  as  to  the  market 
impact  of  the  sale  of  these  commodities. 


Public  comment  is  an  important 
element  of  the  Committee's  market 
impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Information  that  is  national 
security  classified  or  business 
confidential  will  be  exempted  from 
public  disclosure.  Anyone  submitting 
business  confidential  information 
should  clearly  identify  the  business 
confidential  portion  of  the  submission 
and  also  provide  a  non-confidential 
submission  that  can  be  placed  in  the 
public  file.  Communications  frt)m 
agencies  of  the  United  States 
Government  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  6883,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-0109.  "The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regiUations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Henry  Gaston,  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  and  telephone  number. 

Dated:  May  14, 1999. 

Brad  I.  Botwin, 

Acting  Director,  Strategic  Industries  and 
Economic  Security. 

Attachment  1 


Proposed  Revisions  to  Current  FY  1999  AMP 

[The  material  in  bold  and  italic  is  under  congressional  consideration] 


Units 

Current 
FY  1999 
quantity 

Revised 
FY  1999 
quantity 

Thorium  Nitrate 

Lb 

LT 

SOT 

1,000,000 

10,000 

0 

7,091  891 

VTE,  Quebracho 

16,000 

Sreonlum  on  (baddthyht) 

17,383 

[FR  Doc.  99-12612  Filed  5-18-99;  8:45  am) 
MILMQ  CODE  WIO-M-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investfgation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administratioii, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 


countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  sec.  351.213  of  the 
Department  of  Commerce  (the 


Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  May 
1999,  interested  parties  may  request  an 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Antidumping  Duty  Proceedings 

Argentina:  Welded  Cartwn  Steel  Pipe  &  Tube,  A-357-802 

Brazil:  Iron  Construction  Castings,  A-351-503  ." 

Brazil:  Malleable  Cast  Iron  Pipe  Fittings,  A-351-605 „ 

Brazil:  Frozen  Concentrated  Orange  Juice,  A-351-605  

France:  Antifriction  Bearings,  A-427-801  _ 

Germany:  Antifriction  Bearings,  A-428-801  .: > 

India:  Welded  Carbon  Steel  Pipes  &  Tubes,  A-533-602  ...._ 

Italy:  Antifriction  Bearings,  A-^75-801  „ _ 

Japan:  Antifriction  Bearings,  A-588-804 „ 

Japan:  Gray  Portland  Cement  and  Cen>ent  Clinker,  A-688-815 

Japan:  Polyvinyl  Alcohol,  A-588-836  _. 

People's  Republic  of  China:  Iron  Construction  Castings,  A-570-502 

People's  Republic  of  China:  Pure  Magnesium,  A-570-832 „ 

People's  Republic  of  CNna:  Polyvinyl  Alcohol,  A-570-642 : „ 

Romania:  Antifriction  Bearings,  A-485-801 

Russia:  Pure  Magnesium,  A-821 -805 '. 

Singapore:  Antifriction  Bearings,  A-559-801 , „ 

South  Korea:  MaHeable  Cast  Iron  Pipe  Fittings,  A-580-507  

South  Korea:  Dynamic  RarKiom  Access  Memory  Semiconductors  of  1  Megabit  arKl  Above,  A-580-812 

Sweden:  Antifriction  Bearings,  A-401-801  „. 

Taiwan:  Certain  Circular  Welded  Cartxm  Steel  Pipes  and  Tubes,  A-583-OOe 

Taiwan:  Malleable  Cast  Iron  Pipe  Fittings,  A-583-507 „ 

Taiwan:  Polyvinyl  Alcohol,  A-583-824  „ 

Turt<ey:  Welded  Carbon  Steel  Pipe  &  Tube,  A-489-501 * 

Ukraine:  Pure  Magnesium,  A-823-806  „ 

United  Kingdom:  Antifrictkxi  Bearings,  A-41 2-801 „ 

Countervailing  Duty  ProceedingB: 

Brazil:  Iron  Constructkxi  Castings,  C-351-504 

Sweden:  Viscose  Rayon  Staple  Fiber,  C-401-056 „ 

Venezuela:  Ferrosilicon,  C-307-808  «.._ 

Suspension  Agreements 
None. 


Period 


05A)1/98-04A)0/99 
05/01/96-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05A)1/98-04/30/99 
05^)1/96-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05A)1/98-04/30/99 
05/01/98-04/30/99 
05^)1/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/98-04/30/99 
05/01/96-04/30/99 
05/01/98-04/30/99 
05/01/96-04/30/99 

01/01/96-12/31/98 
01/01/96-12/31/98 
01/01/98-12/31/98 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations,  62  FR  27295, 
27494  (May  19, 1997)).  Therefore,  for 
both  antidimiping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 


finding  or  an  antidumping  or 
coimtervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  irom  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 


Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asl^ 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidimiping/ 
Countervailing  Enforcement,  Attention: 
Shelia  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  Initiation  of 
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Administrative  Review  of  Antidumping 
or  Coimtervailing  Duty  Order,  Finding, 
or  Suspended  Investigation  for  requests 
received  by  the  last  day  of  May  1999.  If 
the  Department  does  not  receive,  by  the 
last  day  of  May  1999,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidimiping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  coimtervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consimiption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  May  13, 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Group  U,  AD/ 
CVD  Enforcement. 

[FR  Doc.  99-12626  Filed  5-18-99;  8:45  am] 
BIUJNG  C006  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  iNTERIOR 

Fish  and  Wildllfe  Service 

P.D.  051399A] 

Avaiiability  of  a  Rnal  Suppiemental 
Environmental  Impact  Statement  on  a 
Propoaed  Modification  of  Plum  Creek 
Timber  Compeny's  Incidental  Take 
Permit  for  Threatened  and  Endangered 
Species  on  portkms  of  its  lands  in  the 
Central  Caacades,  King,  and  Kittitas 
Countiee,  Washington 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service 
(FWS).  Interior. 

ACTION:  Notice  of  availability  of  a  final 
supplemental  environment^  impact 
statement. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Supplemental 
Environmental  Impact  Statement 
(Supplement)  is  available  for  review. 
Plimi  Creek  Timber  Company  has 
requested  modification  of  their 
incidental  take  permit  (PRT-808398) 
(Permit)  to  accommodate  the  new  land 
base  expected  as  a  result  of  a  legislated 
land  exchange  with  the  U.S.  Forest 


Service.  NMFS  and  FWS  (Services) 
prepared  the  Supplement.  The  Final 
Environmental  Impact  Statement 
(Statement)  associated  with  the  original 
Habitat  Conservation  Plan  (Plan)  and 
Permit  is  not  being  re-opened  or  re- 
analyzed, and  the  decisions  based  on 
the  original  Statement  are  not  being 
reconsidered.  The  Services  herein 
announce  the  availability  of  the  final 
Supplement  for  the  proposed 
modification  pursuant  to  the  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Publication  of  the  Record  of 
Decision  will  occur  no  sooner  than  Jime 
18, 1999. 

ADDRESSES:  Individuals  wishing  copies 
of  the  final  Supplement  should  contact 
William  Vogel,  FWS,  or  Dennis  Carlson, 
NMFS,  Pacific  Northwest  Habitat 
Conservation  Plan  Program,  510 
Desmond  Drive  SE.,  Suite  102,  Lacey, 
Washington  98503-1273;  telephone 
(360)  753-9440  or  (360)  753-5828 
respectively.  Copies  may  also  be 
obtained  by  contacting  Michael  Collins, 
Project  Leader,  Plum  Creek  Timber 
Company,  999  Third  Avenue,  Suite 
2300,  Seattle,  Washington  98104;  or  call 
(206)  467-3639.  See  SUPPLEMENTARY 
INFORMATION  for  other  locations  where 
the  final  Supplement  and  supporting 
documents  may  be  obtained. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel,  FWS,  or  Dennis  Carlson, 
NMFS.  Both  are  located  at  the  office  of 
the  Pacific  Northwest  Habitat 
Conservation  Plan  Program,  at  the 
addresses  and  telephone  numbers  listed 
(see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  final  Supplement  and 
supporting  dociunents  are  also  available 
at  the  following  libraries: 

Wenatchee  Public  Library,  Attention: 
Sandy  Purcell,  310  Douglas  Street, 
Wenatchee,  Washington  98801 

University  of  Washington  Library, 
Attention:  Carolyn  Aamot,  Government 
Publications  Department,  170  Suzzallo 
Library,  Seattle,  Washington  98195- 
2900 

Seattle  Public  Library,  Attention: 
Jeanette  Voiland,  Government 
Publications  Department,  1000  Fourth 
Avenue,  Seattle,  Washington  98104 

Evergreen  State  College,  Attention: 
Lee  Lyttle,  Library  Campus  Parkway  - 
L23100H,  Olympia,  Washington  98505 

Central  Washington  University, 
Attention:  Dr.  Patrick  McLaughlin, 
Library  Collection  Development, 
Ellensburg,  Washington  98926 

King  Coimty  Library  System, 
Attention:  Cheryl  Standley,  Documents 


Department,  1111  110th  Avenue 
Northeast,  Bellevue,  Washington  98004 

The  Plum  Creek  Plan  for  the  central 
Cascades  was  accepted  and  the  Permit 
was  originally  issued  on  June  27, 1996. 
Both  apply  to  a  170,600-acre  Project 
Area  located  within  a  418,700-acre 
Planning  Area.  The  Planning  Area  is 
located  within  east  King  County  and 
west  Kittitas  County,  Washington,  and 
is  bisected  by  U.S.  Interstate-90.  The 
Planning  Area  includes  not  only  Plum 
Creek  lands,  but  National  Forest  lands 
and  lands  of  other  ownerships. 

The  Permit  allows  Plvun  Creek  to 
incidentally  take  threatened  and 
endangered  fish  and  wildlife  while 
requiring  implementation  of  a 
conservation  plan  with  a  habitat-based, 
prescriptive-management  strategy 
designed  to  minimize  and  mitigate  such 
incidental  take.  The  Plan  approved  in 
1996  contemplated  that  Plum  Creek 
lands  managed  under  the  Plan  and 
Permit  would  likely  change  as  a  result 
of  future  land  exchanges  with  the 
United  States.  Consequently,  the  Plan 
and  associated  Implementation 
Agreement  provide  procedures  and 
criteria  for  modification  of  the  Plan  to 
accommodate  the  exchange  of  lands. 
The  Plan  describes  two  scenarios  for 
land  exchanges  with  the  United  States 
whereby  the  biological  integrity  of  the 
Plan  would  be  either  maintained  or 
improved.  One  scenario  exchanges 
Plum  Creek-owned  lands  in  the 
Planning  Area  for  Government-owned 
lands  outside  of  the  Planning  Area. 
Another  scenario  describes  an  exchange 
of  Federal  and  Plmn  Creek  lands  so  that 
within  the  Planning  Area  there  is:  (1)  an 
increase  in  National  Forest  land 
managed  as  Late-Successional  Reserves 
or  Adaptive  Management  Areas  under 
the  Northwest  Forest  Plan;  (2)  reduced 
Federal  ownership  of  lands  managed  as 
Matrix  under  the  Forest  Plan;  and  (3) 
there  is  a  net  decrease  in  harvestable 
area. 

In  October  of  1998,  House  Resolution 
4328  authorized  and  directed  the 
consummation  of  the  Interstate-90  Land 
Exchange.  The  potential  land  exchange 
would  result  in  a  transfer  to  the  Forest 
Service  of  up  to  50,000  acres  of  the 
170,600-acre  Project  Area  previously 
covered  by  Plmn  Creek's  Permit  and 
Plan,  and  the  transfer  of  up  to  10,200 
acres  of  National  Forest  lands  within  the 
418,700-acre  Planning  Area  to  Plum 
Creek.  Plima  Creek  would  also  acquire 
additional  lands  outside  the  Planning 
Area  which  are  not  addressed  io  the 
final  Supplement  as  these  lands  woiUd 
not  be  included  on  the  Permit.  The 
authorized  land  exchange  is  a 
combination  of  the  two  scenarios 


determined  to  be  beneficial  in  the 
original  Plan. 

A  draft  Supplement  was  released  on 
December  18, 1998  (63  FR  70155),  and 
the  52-day  comment  period  closed  on 
February  8, 1999.  The  final  Supplement 
contains  summaries  and  responses  to 
the  comments  received. 

The  final  Supplement  analyzes  Plum 
Creek's  proposal  in  order  to  determine 
the  environmental  impact  (beneficial  or 
adverse)  that  would  result  from 
implementation  of  the  Plan 
modification,  as  compared  to  the 
original  Federal  Action  (approval  and 
implementation  of  the  orighial  Plan  and 
issuance  of  a  Permit).  It  does  not 
address  the  Federal  action  of  land 
exchange. 

The  final  Supplement  considers  three 
alternatives,  including  the  Proposed 
Action  and  the  No-action  Alternatives. 
Under  the  No-action  Alternative,  Plimi 
Creek  would  continue  to  implement  the 
existing  Plan  on  the  current  land  base. 
This  alternative  includes  specific 
mitigation  for  wildlife  whether  or  not 
those  species  are  listed  imder  the 
Endangered  Species  Act  (ESA).  The 
Proposed  Action  would  allow  the 
modification  of  the  Plan  to 
accommodate  the  new  land  base  and 
would,  therefore,  apply  the  Plan 
standards  to  the  newly  acquired  Plum 
Creek  lands.  The  Northwest  Forest  Plan 
would  apply  to  newly  acquired  National 
Forest  lands.  The  Partial-Modification 
Alternative  would  allow  the  transfer  of 
lands  from  Plum  Creek  to  the  Forest 
Service,  but  would  not  add  the  newly 
acquired  Plum  Creek  lands  to  the  Plan. 
Instead,  take  prohibitions  imder  section 
9  of  the  ESA  would  apply  with  respect 
to  listed  species,  but  no  conservation 
would  be  required  for  other  wildlife  and 
special  habitats. 

Author:  William  O.  Vogel,  Pacific 
Northwest  Habitat  Conservation  Plan 
Program. 

Authority:  16  U,S.C.  1361-1407, 1531- 
1544,  and  4201-4245. 

Dated:May  11, 1999. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

Dated:  May  13, 1999. 
Nfargaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FRDoc.  99-12611  Filed  5-18-99;  8:45  am] 

BILUNG  CODE  3610-22-F,  4310-6B-F 


COMMmEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certsin 
Cotton,  Man-Made  Hber,  Silk  Blend 
and  Ottier  Vegetable  Fiber  Textiles  and 
TextHe  Products  Produced  or 
MarHifactured  in  Sri  Liuilca 

May  13, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  May  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bidletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.custom8.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  durrent  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  svtring,  special  shift,  carrjrforward, 
carryover  and  recrediting  of  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonised  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  53880,  published  on  October 
7, 1998. 
TroyH.Crilib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreementa 

May  13, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasuiy,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  30, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 


produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31, 1999. 

Effective  on  May  19, 1999,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  A^«ement  on  Textiles  and  Clothing: 


Category 


237 
314 


331/631  

333/633 

334/634 

335/835 

336/636^836. 

338/339 

340/640 

341/641  


342/642/842 

345/845 

347/348/847 

350/650 

351/651  

352/652 

359-C/659-C2 

360 

363 

369-D3 

369-S'«  

434 

435 

440 

611  


635 

638/639/838 

644 

645/646 

647/648 

840 


Adjusted  twelve-month 
limits 


41 1,423  dozen. 

6,141,971  square  me- 
ters. 

4,117,857  dozen  pairs. 

21 ,477  dozen. 

1,018,922  dozen. 

223,410  dozen. 

623.107  dozen. 

1,807,112  dozen. 

1,606,813  dozen. 

2,143.130  dozen  of 
wtiich  not  more  than 
1,667,  069  dozen 

'  shall  be  in  Category 
341  and  not  more 
than  1.667.069 
dozen  shall  be  in 
Category  641. 

879.425  dozen. 

244,439  dozen. 

1,865,019  dozen. 

125,883  dozen. 

508.718  dozen. 

1.783,034  dozen. 

1.466,930  kilograms. 

1 .925,872  numt)ers. 

14.940,909  numbers. 

52.668  kilograms. 

1,012.467  kilograms. 

8,278  dozen. 

17.739  dozen. 

1 1 .826  dozen. 

7,128.959  square  me- 
ters. 

530,087  dozen. 

1,145.685  dozen. 

652,207  numbers. 

144.821  dozen. 

1,175.980  dozen. 

253,210  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 


31,  1998. 

2  Category 
6103.42.2025, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010. 
6211.42.0010; 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


359-C:  only  HTS  numbers 
6103.49.8034,  6104.62.1020, 
6114.20.0048.  6114.20.0052, 
6203.42.2090,  6204.62.2010, 
6211.32.0025  and 
Category  659-C:  only  HTS 
6103.43.2020, 


6103.49.8038, 
6104.69.1000. 
6114.30.3054. 
6203.49.1010. 
6204.69.1010. 
6211.33.0017 


6104.63.1020.  6104.63.1030, 
6104.69.8014,  6114.30.3044. 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010.  6211.33.0010. 
and  621 1.43.0010. 

3  Category    369-D:    only    HTS    numbers 
6302.60.0010.  6302.91.0005  and 

6302.91.0045. 

^Category    369-S:     only     HTS     numt)er 
6307.10.2005. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-12552  Filed  5-18-99;  8:45  am) 

BHXINGCOOE  SSIO-OR-F 


DEPARTMENT  OF  DEFENSE 

Datanae  Logistics  Agency 

Privacy  Ad  of  1974;  Systam  of 
Racorda 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  record  systems. 

summary:  The  Defense  Logistics  Agency 
proposes  to  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  Jime  18, 1999,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR.  8725  John  J.  Kin^an  Road, 
Suite  2533,  Fort  Belvior.  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATKM:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
pubUshed  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  systems  of  records  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 

Dated:  May  13. 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S322.6l  DMDC 
SYSTEM  NAME: 

Defense  Outreach  Referral  System 
(DORS)  (February  9,  1996,  61  FR  4964). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  vdth 
'Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
to  data  at  all  locations  is  restricted  to 
those  who  require  the  records  in  the 
performance  of  their  official  duties. 
Access  is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically.  Physical  entry  is  restricted 
by  the  use  of  locks,  guards,  and 
administrative  procedures.' 


S322.01  DMDC 
SYSTEM  NAME: 

Defense  Outreach  Referral  System 
(DORS). 

SYSTEM  LOCATKM: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Defense  military 
and  civilian  personnel  and  their 
spouses;  U.S.  Coast  Guard  personnel 
and  their  spouses;  and  participating 
Federal  department's  and/or  agencies' 
civilian  employees  and  their  spouses 
who  have  applied  to  take  part  in  this  job 
placement  program. 

Individuals  covered  under  Pub.  L. 
102-484  and  103-337,  who  have 
applied  for  public  employment. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Computerized  records  consisting  of 
name.  Social  Security  Number, 
correspondence  address,  branch  of 
service,  date  of  birth,  separation  status, 
travel  availability,  U.S.  citizenship, 
occupational  interests,  geographic 
location  work  preferences,  pay  grade, 
rank,  last  unit  of  assignment, 
educational  levels,  dates  of  military  or 
civilian  service,  language  skills,  flying 
status,  seciuity  clearances,  civilian  and 
military  occupation  codes,  and  self 
reported  personal  comments  for  the 
purpose  of  providing  prospective 


employers  vnth  a  centralized  system  for 
locating  potential  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C. 136, 1143, 1144, 2358;  31 
U.S.C.  1535:  Pub.L.  101-510. 102-484 
and  103-337;  and  E.O.  9397  (SSN). 

PURPOSE(s): 

The  purpose  of  this  system  is  to 
facilitate  the  transition  of  current  and 
former  Defense  military  and  their 
spouses;  U.S.  Coast  Guard  personnel 
and  their  spouses;  and  participating 
Federal  department's  and/or  agencies' 
civilian  employees  and  their  spouses  to 
private  industry  and  public  employment 
in  the  event  of  a  downsizing  of  the 
Department  of  Defense  and  the  Federal 
Government. 

For  former  military  members  covered 
under  Pub.  L.  102-484  and  Pub.  L.  103- 
337,  the  information  will  be  used  to 
track  the  participants  public 
employment  and  to  verify  the 
participant's  public  employment  history 
for  DoD  and  DoT  retirement  and  pay 
eligibility. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDttlG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTICES  OF  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Electronic  storage. 

RETRIEVABILITY: 

Retrieved  by  Social  Security  Number 
or  occupational  or  geographic 
preference  of  the  individual. 

safeguards: 

Access  to  data  at  all  locations  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties.  Access  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Defense  Manpower  Data 
Center,  1600  Wilson  Boulevard,  Suite 
400,  Arlington,  VA  22209-2593. 

NOnnCATION  PflOCEOURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  tie  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR.  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  record  system  shotild  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Seciirity  Number,  date  of  biith,  and 
current  address  and  telephone  number 
of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license,  or  military  or  other 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
fi'om  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

The  Military  Services,  DoD 
Components,  the  U.S.  Coast  Guard, 
participating  Federal  departments  and/ 
or  agencies,  and  from  the  subject 
individual  via  application  into  the 
program. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
S322^  DMDC 
SYSTEM  name: 

Defense  Eligibility  Records 
(September  29,  1997,  62  FR  50912). 

CHANGES: 

•        •        *         *        • 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Primary  location:  Naval  Postgraduate 


School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
D&ta  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771.' 


SAFEGUARDS: 

Delete  the  last  sentence  in  the  first 
paragraph.  Delete  last  paragraph. 

S322.S0  DMDC 

SYSTEM  NAME: 

Defense  Eligibility  Records. 

SYSTEM  location: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Armed  Forces  and  reserve 
personnel  and  their  family  members, 
retired  Armed  Forces  personnel  and 
their  family  members;  siirviving  family 
members  of  deceased  active  duty  or 
retired  personnel;  active  duty  and 
retired  Coast  Guard  personnel  and  their 
family  members;  active  duty  and  retired 
Public  Health  Service  personnel 
(Commissioned  Corps)  and  their  family 
members;  active  du^  and  retired 
National  Oceanic  and  Atmospheric 
Administration  employees 
(Commissioned  Corps)  and  their  family 
members;  and  State  Department 
employees  employed  in  a  foreign 
coimtiy  and  their  family  members; 
civilian  employees  of  the  Department  of 
Defense;  and  any  other  individuals 
entitled  to  care  imder  the  health  care 
program  or  to  other  DoD  benefits  and 
privileges;  providers  and  potential 
providers  of  health  care;  and  any 
individual  who  submits  a  health  care 
claim. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computer  files  containing 
beneficiary's  name,  Service  or  Social 
Security  Number,  enrollment  niunber, 
relationship  of  beneficiary  to  sponsor, 
residence  address  of  beneficiary  or 
sponsor,  date  of  birtii  of  beneficiary,  sex 
of  beneficiary,  branch  of  Service  of 
sponsor,  dates  of  beginning  and  ending 
eligibiUty,  niunber  of  family  members  of 
sponsor,  primary  imit  duty  location  of 
sponsor,  race  and  ethnic  origin  of 


beneficiary,  occupation  of  sponsor, 
rank/pay  grade  of  sponsor,  index 
fingerprints  and  photographs  of 
beneficiaries,  blood  test  results,  dental 
care  eligibility  codes  and  dental  x-rays. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  Chapters  53,  54. 
55,  58,  and  75;  10  U.S.C.  136;  31  U.S.C. 
3512(c);  50  U.S.C.  Chapter  23  (hitemal 
Security);  DoD  Directive  1341.1,  Defense 
EnroIlment/EligibiUty  Reporting 
System;  DoD  Instruction  1341.2,  DEERS 
Procedures;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
provide  a  database  for  determining 
eligibility  to  DoD  entitlements  and 
privileges;  to  support  DoD  health  care 
management  programs;  to  provide 
identification  of  deceased  members;  to 
record  the  issuance  of  DoD  badges  and 
identification  cards;  and  to  detect  iraud 
and  abuse  of  the  benefit  programs  by 
claimants  and  providers. 

ROUTINE  USES  OF  RECORDS  MAtNTAMED  M  THE 
SYSTEM,  INCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  b^  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Services;  Department  of 
Veterans  Affairs;  Department  of 
Commerce;  Department  of 
Transportation  for  the  conduct  of  health 
care  studies,  for  the  planning  and 
allocation  of  medical  facilities  and 
providers,  for  support  of  the  DEERS 
enrollment  process,  and  to  identify 
individuals  not  entitled  to  health  care. 
The  data  provided  includes  Social 
Security  Niunber,  name,  age,  sex, 
residence  and  demo^aphic  parameters 
of  each  Department's  enrollees  and 
family  menfbers. 

To  the  Social  Security  Administration 
(SSA)  to  perform  computer  data 
matching  against  the  SSA  Wage  and 
Earnings  Record  file  for  the  purpose  of 
identifying  employers  of  Department  of 
Defense  (DoD)  beneficiaries  eUgible  for 
health  care.  This  employer  data  will  in 
turn  be  used  to  identify  those  employed 
beneficiaries  who  have  employment- 
related  group  health  insurance,  to 
coordinate  insiurance  benefits  provided 
by  DoD  with  those  provided  by  the 
other  insiuance.  This  information  will 
also  be  used  to  perform  computer  data 
matching  against  the  SSA  Master 
Beneficiary  Record  file  for  the  piupose 
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of  identifying  DoD  beneficiaries  eligible 
for  health  care  who  are  enrolled  in  the 
Medicare  Program,  to  coordinate 
insurance  benefits  provided  by  DoD 
with  those  provided  by  Medicare. 

To  other  Federal  agencies  and  state, 
local  and  territorial  governments  to 
identify  fraud  and  abuse  of  the  Federal 
agency's  programs  and  to  identify 
debtors  and  collect  debts  and 
overpayment  in  the  DoD  health  care 
programs. 

To  each  of  the  fifty  states  and  the 
District  of  Columbia  for  the  purpose  of 
conducting  an  on  going  computer 
matching  program  with  state  Medicaid 
agencies  to  determine  the  extent  to 
which  state  Medicaid  beneficiaries  may 
be  eligible  for  Uniformed  Services 
health  care  benefits,  including 
CHAMPUS,  TRICARE,  and  to  recover 
Medicaid  monies  from  the  CHAMPUS 
program. 

To  provide  dental  care  providers 
assurance  of  treatment  eligibility. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVING,  ACCESSWO,  RETAININO,  AND 
CXSPOSINQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tapes  and  disks,  and  are  housed  in  a 
controlled  computer  media  library. 

RETRIEVABILfTY: 

Records  about  individuals  are 
retrieved  by  an  algorithm  which  uses 
name,  Social  Security  Niunber,  date  of 
birth,  rank,  and  duty  location  as 
possible  inputs.  Retrievals  are  made  on 
simimary  basis  by  geographic 
characteristics  and  location  and 
demographic  characteristics. 
Information  about  individuals  will  not 
be  distinguishable  in  summary 
retrievals.  Retrievals  for  the  purposes  of 
generating  address  lists  for  direct  mail 
distribution  may  be  made  u^ing 
selection  criteria  based  on  geographic 
and  demographic  keys. 

safeguards: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
administrative  procediures  (e.g.,  fire 
protection  regulations). 

Access  to  personal  information  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 


official  duties,  and  to  the  individuals 
who  are  the  subjects  of  the  record  or 
their  authorized  representatives.  Access 
to  personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 

retention  AND  DISPOSAL: 

Disposition  pending. 

system  manager(s)  and  address: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533  Fort  Belvoir, 
VA  22060-6221. 

Written  requests  for  the  information 
should  contain  full  name  and  Social 
Security  Number  of  iodividual  and 
sponsor,  date  of  birth,  rank,  and  duty 
location. 

For  personal  visits  the  individual 
should  be  able  to  provide  full  name  and 
Social  Security  Number  of  individual 
and  sponsor,  date  of  birth,  rank,  and 
duty  location.  Identification  should  be 
corroborated  with  a  driver's  license  or 
other  positive  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533  Fort  Belvoir,  VA  22060- 
6221. 

Written  requests  for  the  information 
should  contain  full  name  and  Social 
Security  Niimber  of  individual  and 
sponsor,  date  of  birth,  rank,  and  duty 
location. 

For  personal  visits  the  individual 
should  be  able  to  provide  full  name  and 
Social  Security  Number  of  individual 
and  sponsor,  date  of  birth,  rank,  and 
duty  location.  Identification  should  be 
corroborated  with  a  driver's  license  or 
other  positive  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regxilation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 


Road,  Suite  2533.  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  personnel  pay,  and 
benefit  systems  of  the  military  and 
civilian  departments  and  agencies  of  the 
Defense  Department,  the  Coast  Guard, 
the  Public  Health  Service,  Department 
of  Commerce,  the  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Conmierce,  and  other 
Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-12535  Filed  5-ia-99;  8:45  am] 
BNJJNQ  CODE  S001-10-F 


DEPARTMErfT  OF  DEFENSE 

Departnwnt  of  Army,  U.S.  Anny  Corps 
of  Engineers 

Notice  of  Intent  To  Prepare  and  Notice 
of  Preparation  of  a  Joint 
Environmental  impact  Statement  and 
Environmental  Impact  Report  for 
IMaster  Plans  for  Flood  Damage 
Reduction  and  Integrated  Ecosystem 
Restoration  in  ttie  Sacramento  River 
Basin  arKi  in  the  San  Joaquin  River 
Basins,  California 

agency:  U.S.  Army  Corps  of  Engineers 
(Corps),  Sacramento  District,  DOD. 
ACTION:  Notice  of  Intent. 

summary:  The  action  being  taken  is  a 
feasibility-level  investigation  to 
formulate  master  plans  for  flood  damage 
reduction  and  integrated  ecosystem 
restoration  in  the  Sacramento  and  San 
Joaquin  River  basins  and  develop  a 
strategy  for  project  implementation  that 
will  identify  immediate  and  long-term 
implementation  objectives  for  resolving 
flooding  and  interrelated  ecosystem 
problems  in  the  two  basins.  The  need  to 
formulate  master  plans  for  flood  damage 
reduction  and  ecosystem  restoration  in 
these  basins  results  from  changed 
circumstances  and  new  information. 
The  study  area  encompasses  the 
watersheds  of  the  Sacramento  and  San 
Joaqiiin  Rivers  but  concentrates  on 
problems  associated  with  the  channels 
and  floodplains  of  these  rivers  and  their 
major  tributaries.  A  wide  array  of 
measures  will  be  investigated.  A 
combined  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  will  be  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act. 
The  U.S.  Army  Corps  of  Engineers  will 
serve  as  the  Federal  lead  agency  for  the 
EIS  with  The  Reclamation  Board  of  the 
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State  of  California,  the  non-Federal 
sponsor,  serving  as  the  State  lead  agency 
for  the  EIR. 

DATES:  The  public  is  asked  to  submit 
any  issues  (points  of  concern,  debate, 
dispute  or  disagreement)  regarding 
potential  effects  of  the  proposed  action 
or  alternatives  by  July  2, 1999.  Through 
a  series  of  scoping  meetings,  the 
Comprehensive  Study  will  seek  public 
input  on  alternatives,  concerns,  and 
issues  to  be  addressed  in  the  EIS/EIR.     . 
Scoping  meetings  are  scheduled  for  June 
1999,  as  follows:  June  21  in  Yuba  City; 
June  23  in  Red  Bluff,  June  24  in 
Sacramento,  Jime  28  in  Fresno,  and  June 
29  in  Modesto.  Interested  parties  are 
requested  to  call  or  write  to  be  included 
on  the  mailing  list  for  specific  meeting 
locations  and  times. 
FOR  FURTHER  INFORMATXW  CONTACT: 
Questions  about  the  proposed  action 
and  EIS/EIR  can  be  answered  by  Tanis 
Toland,  Comprehensive  Study  Team, 
U.S.  Army  Corps  of  Engineers,  1325  J 
Street,  Sacramento,  California,  95814- 
2922.  Phone  nimiber— 916-557-5140. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Federal  construction  of  the  first 
components  of  the  present  flood 
management  system  for  the  Sacramento 
River  began  in  1918.  Since  that  time,  a 
number  of  large  projects  have  been 
constructed  to  comprise  the  present 
system.  The  flood  management  system 
for  the  San  Joaquin  River  began  to 
develop  at  about  the  same  time  and 
consists  of  a  series  of  large  federal 
projects  constructed  through  the  1970's. 
However,  development  in  the  San 
Joaquin  River  basin  was  generally  more 
piecemeal  and  less  coordinated  than 
development  in  the  Sacramento  River 
basin. 

From  1900  to  1997,  the  Sacramento 
and  San  Joaquin  River  Basins 
exporienced  13  large  floods.  The  latest 
floods— in  1983, 1986, 1995,  and  1997— 
caused  extensive  damages  in  both 
basins  and  raised  questions  about  the 
adequacy  of  the  cvurent  flood 
management  systems  and  land  use  in 
the  floodplains.  The  flood  of  1997  was 
one  of  the  most  geographically  extensive 
in  California's  long  history  of  flooding. 
Along  with  the  floods  of  1983, 1986, 
and  1995,  the  flood  of  1997  emphasized 
the  urgent  need  for  comprehensive  flood 
management  plans  that  would  integrate 
flood  management  within  each  of  the 
two  river  basins  as  well  as  preserve  and 
restore  the  ecosystem.  In  response  to  the 
devastation  of  the  1997  flood,  the 
Governor  of  California  formed  the  Flood 
Emergency  Action  Team  (FEAT).  In  its 
report,  dated  May  10, 1997,  the  FEAT 


recommended  the  development  of  a 
new  master  plan  for  improved  flood 
management  in  the  Central  Valley  of 
California.  Also  in  response  to  the  1997 
flood,  the  U.S.  House  of  Representatives 
directed  the  Corps  of  Engineers  to 
conduct  a  comprehensive  assessment  of 
the  entire  flood  control  system  and 
develop  "comprehensive  plans  for  flood 
control  and  environmental  restoration." 

2.  Public  InTolvement 

a.  In  1998,  stakeholder  focus  groups 
were  formed  by  the  study  management 
group  to  encourage  public  participation 
in  problem  identification.  The  many 
meetings  and  forums  enabled  diverse 
groups  to  share  their  perceptions  of  the 
problems;  in  turn,  agency 
representatives  were  able  to  achieve  a 
better  understanding  of  the  concerns  of 
the  public  and  other  agencies.  Ten  local 
support  group  meetings  were  held 
between  November  5  and  December  1, 
1998,  in  Fresno,  Merced,  Modesto, 
Sacramento,  Knights  Landing,  Colusa, 
Marysville,  Red  Bluff,  Willows,  and 
Chico.  The  Corps  and  The  Reclamation 
Board  held  an  additional  support  group 
meeting  with  the  California 
Environmental  Water  Caucus  in 
February  1999.  Information  fix)m  these 
meetings,  together  with  the  agency's 
analysis  of  existing  and  new  technical 
and  scientific  information,  and  legal 
requirements,  were  used  in  framing  the 
problems,  planning  objectives,  potential 
measures,  and  approach  to  formulating 
and  implementing  the  master  plans  for 
flood  damage  reduction  and  integrated 
ecosystem  restoration  presented  in  this 
Notice  of  Intent. 

b.  Agency  and  stakeholder  comments 
received  during  this  period  reflected  a 
wide  range  of  social  perspectives. 
Participants  largely  agreed  on  broad 
principles  but  had  many  different 
perspectives  on  how  the  principles 
might  be  implemented,  llie  wide 
variation  in  community  responses 
confirmed  the  need  to  include  local 
residents,  as  well  as  regional  and 
national  interests,  in  the  design  and 
refinement  of  measures,  alternatives, 
and  the  master  plans.  The 
recommendations  and  suggestions 
received  during  meetings  will  be 
reviewed  again  during  the  scoping 
period. 

3.  Scope 

a.  The  preliminary  selection  of 
problems  for  inclusion  in  the  EIS/EIR 
was  based  on  the  following  criteria:  (1) 
New  technical  and  scientific 
information  is  available  about  the 
extent,  intensity,  or  duration  of  the 
problems,  (2)  geographic  scale  is  broad. 


(3)  public  perception  of  flooding  and/or 
interrelated  environmental  risk,  as 
judged  by  the  technical  and  science 
communities,  indicate  action  should  be 
taken  now,  and  (4)  the  problems  are  not 
adequately  addressed  from  a  geographic 
standpoint  by  other  programs. 

b.  A  single  EIS/EIR  is  proposed 
because:  (1)  Some  problems  may  only  be 
addressed  at  a  system-wide  scale,  (2)  the 
public,  Indian  Tribes,  other 
governmental  agencies,  the  Corps  and 
The  Reclamation  Board  need  to  consider 
ways  to  meet  flood  damage  reduction 
and  ecosystem  restoration  goals  in  an 
integrated,  balanced,  and  system- wide 
scale,  and  (3)  implementation  can  be 
made  more  efficient  and  effective. 

c.  Flood  problems  identified  for 
action  in  this  EIS/EIR  are: 

(1)  The  flood  management  system 
lacks  adequate  capacity.  The  flood 
management  system  was  designed  in  the 
early  1900's  based  upon  hydrologic 
information  available  at  that  time  and 
does  not  have  the  capacity  to  convey 
peak  floodflows  recently  experienced. 
In  addition,  since  1910,  conditions  such 
as  levee  subsidence,  sediment  transport, 
erosion,  and  deposition  have  changed. 

(2)  Accurate  information  about  flood 
risk  is  not  available  for  parts  of  the 
system.  For  many  parts  of  the  system; 
the  level  of  flood  protection  is  not 
known  and  may  not  be  correlated  to  the 
value  of  property  at  risk  of  flooding. 

(3)  The  stmctuml  integrity  of  the  flood 
management  system  is  not  reliable.  In 
some  parts  of  the  system,  the  structural 
integrity  of  the  levees  is  not  reliable. 

(4)  System  maintenance  costs  are 
high,  llie  cost  to  maintain  the  system  is 
extremely  high  because  erosive 
floodflows  damage  the  levees,  which 
must  be  continually  protected,  usually 
with  rock  riprap.  In  turn,  the  riprap  may 
affect  riparian  habitat  and  aquatic 
habitat,  and  the  costs  to  mitigate  the  loss 
of  riparian  habitat  have  risen 
dramatically. 

(5)  Operating  flexibility  is  limited. 
There  is  little  flexibility  in  operating  the 
system  to  optimize  flood  protection 
because  no  system  model  for  evaluating 
operational  changes  has  been 
developed. 

d.  Ecosystem  Problems  identified  for 
action  in  this  EIS/EIR  are: 

(1)  Loss  of  natural  hydrologic  and 
geomorphic  processes.  Confining 
floodflows  in  reservoirs  and  between 
levees  has  caused  the  loss  of  natural 
hydrologic  and  geomorphic  processes. 

(2)  Loss  offish  and  wildlife  habitat. 
Habitat  for  fish  and  wildlife  has  been 
lost  or  severely  degraded  as  a  result  of 
loss  of  natural  processes. 
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(3)  Mitigating  for  loss  of  habitat  is 
difficult.  Mitigating  for  loss  of  habitat 
has  been  challenging  because  of  funding 
constraints  and  impacts  of  mitigation 
measures  to  the  structural  integrity  of 
the  system  and  to  the  level  of  protection 
of  the  system  (for  instance,  planting  on 
the  levees).  Also,  mitigation  sites  are 
sometimes  either  not  available  or  are  not 
suitable  for  creating  habitat  comparable 
to  habitat  at  sites  affected. 

(4)  Ecosystem  restoration 
opportunities  are  limited.  Restoration  of 
habitats  and  critical  ecosystems  has 
been  limited  by  the  lack  of  natural 
stream  processes. 

(5)  Invasive  nonnative  species 
threaten  native  species.  Nonnative 
plants  and  animals  threaten  the  survival 
of  native  species,  jnvasive  nonnative 
plants  can  also  decrease  floodway 
capacity. 

4.  Purpose  and  Need  for  Action 

a.  The  impacts  of  recent  floods, 
together  with  changes  in  public  values 
and  priorities,  and  advances  in 
scientific  knowledge  have  led  to  the 
need  for  a  comprehensive  evaluation  of 
the  existing  flood  management  systems 
and  development  of  comprehensive 
master  plans  for  flood  damage  reduction 
and  integrated  ecosystem  restoration. 
The  purpose  of  the  propbsed  action  is 
to  develop  and  implement  master  plans 
to  reduce  flood  damages  and  integrate 
ecosystem  restoration  in  the  Sacramento 
and  San  Joaquin  River  Basins. 

b.  Three  general  planning  objectives 
guide  this  feasibility-level  investigation: 

(1)  improve  flood  risk  management 
throughout  the  system;  (2)  integrate 
protection  and  restoration  of  ecosystem 
into  the  flood  damage  reduction 
measures;  and  (3)  resolve  policy  issues 
and  address  limiting  institutional 
procedures. 

5.  Proposed  ActioB 

a.  The  proposed'action,  which  is  the 
development  and  implementation  of 
master  plans  for  flood  damage  reduction 
and  integrated  ecosystem  restoration, 
responds  to  the  needs  identified  above, 
the  Governor's  FEAT  Report,  direction 
from  Congress,  and  concerns  raised 
during  stakeholder  and  agency  focus 
group  meetings. 

b.  The  proposed  action  calls  for 
analysis  of  flood  damage  and 
interrelated  ecosystem  restoration 
problems  and  potential  solutions  at  the 
watershed  and  sub-watershed  scale  to: 
(1)  Link  decisions  at  the  project  scale  to 
larger  scale  decisions,  (2)  coordinate  the 
master  plans  with  the  efforts  of  other 
agencies  and  interagency  efforts,  like 
CALFED,  (3)  prioritize  and  establish 


appropriate  implementation  sequencing 
within  each  of  the  two  basins,  and  (4) 
facilitate  collaborative  planning  and 
implementation. 

c.  The  proposed  action  will  be 
implemented  using  a  collaborative 
process  to  ensure  coordination  and 
consideration  of  the  needs  of  other 
federal  agencies,  Indian  Tribes,  state 
and  local  governments  and  individuals. 
This  involvement  will  help  shape  the 
master  plans  for  flood  damage  reduction 
and  integrated  ecosystem  restoration  so 
that  flood  damages  are  reduced  and 
ecosystem  values  are  restored  and 
maintained  while  taking  into 
consideration  other  needs  including 
local  and  regional  economics, 
agriculture,  water  supply,  and  others. 
Implementation  is  proposed  to  be 
staged.  Spin-off  projects  will  be 
developed  and  implemented  under 
existing  authorities  throughout  the 
study.  Early  implementation  projects 
will  be  identified  and  developed  to 
feasibility-level  and  recommended  for 
Congressional  authorization  and 
implementation  in  the  Comprehensive 
Study  Final  Report.  Full 
implementation  of  the  master  plans  is 
expected  to  extend  beyond  the  early 
implementation  projects.  The  master 
plans  would  serve  as  a  guide  for  future 
project  development  and  for  decisions 
about  emergency  response  activities. 
The  master  plans  wiU  ensure  that  site- 
specific  projects  and  actions  are  fully 
coordinated  and  integrated. 

6.  Alternatives 

The  feasibility-level  report  and  EIS/ 
EIR  will  address  an  array  of  measures 
and  alternatives  for  reducing  flood 
damages  and  restoring  interrelated 
ecosystem  values.  Alternatives  analyzed 
during  the  feasibility-level  investigation 
will  be  a  combination  of  one  or  more 
measures  identified  from  many  sources, 
including  early  public  involvement. 
Additional  measures  may  be  added  and 
existing  measures  will  be  refined  during 
public  scoping.  Potential  measures: 
creating  or  modifying  storage  capacity 
and/or  reservoir  releases  or  otherwise 
affecting  flow  regimes;  setting  back  or 
raising  levees;  constructing  backup 
levees;  improving  or  creating  bypass 
systems;  managing  floodway  vegetation 
and  sediment;  creating  meanderbelts; 
and  managing  vegetation  within  exiting 
floodways;  protecting  streambanks; 
strengthening,  raising,  or  repairing 
levees,  and  controlling  seepage; 
modifying  existing  buildings  to  reduce 
future  damage;  discouraging  future 
development  in  the  flood  plains;  and 
redirecting  incompatible  land  use  and 
development  out  of  the  floodway/ 


floodplain  and  other  miscellaneous 
floodplain  management  actions. 

7.  Proposed  Scoping  Process 

a.  This  Notice  of  Intent  initiates  the 
scoping  process  whereby  the  Corps  and 
The  Reclamation  Board  will  identify  the 
scope  of  issues  to  be  addressed  in  the 
EIS/EIR  and  identify  the  significant 
environmental  issues  related  to  the 
proposed  action.  The  Corps  and  The 
Reclamation  Board  have  initiated  a 
process  of  involving  concerned 
individuals,  local,  state,  and  Federal 
agencies. 

b.  Public  comment  is  invited  on  the 
proposal  to  prepare  the  EIS/EIR  and  on 
the  scope  of  issues  to  be  included  in  the 
EIS/EIR. 

c.  The  Corps  and  The  Reclamation 
Board  will  consult,  local,  State  and 
Federal  agencies  with  regulatory  or 
implementation  responsibility  for,  or 
expertise  with,  the  resources  in  the  area 
of  investigation.  These  include  local 
planning  and  zoning  jurisdictions,  the 
State  Historic  Preservation  Officer, 
California  Department  of  Fish  and 
Game,  Department  of  Food  and 
Agriculture,  Department  of  Water 
Resources,  California  Enviroimiental 
Protection  Agency,  Department  of  Parks 
and  Recreation,  Department  of  Boating 
and  Waterways,  Regional  Water  Quality 
Control  Boards,  Office  of  Emergency 
Services,  State  Lands  Commission,  U.S. 
Fish  and  Wildlife  Service,  U.S. 
Environmental  Protection  Agency, 
National  Resources  Conservation 
Service,  U.S.  Bureau  of  Reclamation. 

d.  Community  meetings  with 
interested  publics  will  be  held  during 
scoping,  after  release  of  the  Draft  EIS/ 
EIR,  and  after  release  of  the  Final  EIS/ 
EIR/  Coordination  with  Federal  and 
State  agencies.  Tribal  governments,  and 
local  govwnments  will  occur 
throughout  the  scoping  process. 

e.  In  June  1999,  community  scoping 
workshops  will  be  held  in  Yuba  City, 
Red  BluS,  Sacramento,  Fresno,  and 
Modesto.  Specific  locations,  dates,  and 
times  of  the  meetings  will  be  posted  on 
the  Internet  at  www.spk.usace.army.mil/ 
civ/ssj  and  in  the  newspaper  of  record 
for  each  region.  The  purpose  of  these 
meetings  is  to  explain  the  Notice  of 
Intent  and  the  Notice  of  Preparation, 
and  to  solicit  suggestions, 
recommendations,  and  comments  to 
help  refine  the  issues,  measures,  and 
alternatives  to  be  addressed  in  the  EIS/ 
EIR. 

f.  A  45-day  public  review  period  will 
be  provided  for  individuals  and 
agencies  to  review  and  conmient  on  the 
draft  EIS/EIR.  All  interested  parties 
should  respond  to  this  notice  and 
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provide  a  current  address  if  they  wish 
to  be  notified  of  the  draft  EIS/EIR 
diculation. 

8.  Availability 

The  draft  EIS/EIR  is  scheduled  to  be 
available  for  public  review  and 
comment  in  2001. 

9.  Decision  To  Be  Made  and 
Responsible  Official 

The  Conunander,  Sacramento  District 
is  the  Ck>rps  NEPA  official  responsible 
for  compliance  with  NEPA  for  actions 
within  the  District's  boundaries.  The 
Reclamation  Board  is  responsible  for 
CEQA  actions  for  the  Comprehensive 
Study.  After  completion  of  review,  the 
Chief  of  Engineers  will  sign  his  final 
report  and  transmit  the  report  and 
accompanying  doctunents  to  the 
Assistant  Secretary  of  the  Army  for  Qvil 
Works  (ASA{CW)).  After  review, 
ASA(CW)  will  transmit  the  report  to  the 
Office  of  Management  and  Budget 
(OMB)  requesting  its  views  in  relation  to 
the  programs  of  d[ie  President.  After 
OMB  provides  its  views,  ASA(CW)  will 
sign  the  record  of  decision  (ROD)  and 
transmit  the  report  to  Congress.  The 
responsible  officials  are:  COL  Michael 
Walsh,  District  Engineer,  Sacramento 
District,  U.S.  Army  Corps  of  Engineers, 
1325  J  Street,  Sacramento,  CA  95814- 
2922;  Ms.  Barbara  LaVake,  President, 
The  Reclamation  Board  of  the  State  of 
California,  1416  Ninth  Street, 
Sacramento,  CA  95814. 

10.  Coordination  Witii  Other  Agencies 

While  the  U.S.  Army  Corps  of 
Engineers  is  the  lead  Federal  agency  and 
The  Reclamation  Board  of  California  is 
the  lead  State  agency  with  responsibility 
to  prepare  this  EIS/EIR,  17  State  and 
Federal  Agencies  and  the  interagency 
CALFED  program  participate  on  the 
Executive  Committee  for  this  feasibility- 
level  investigation.  The  Executive 
Committee  provides  broad  study 
direction,  assists  in  resolving  emerging 
policy  issues,  and  ensures  that  the  study 
effort  and  its  results  are  consistent  and 
coordinated.  State  agencies  participating 
on  the  Executive  Committee  are  the 
Department  of  Water  Resources, 
Department  of  Food  and  Agriculture, 
Department  of  Fish  and  Game,  State 
Water  Resources  Control  Board, 
Department  of  Parks  and  Recreation, 
Department  of  Boating  and  Waterways, 
State  Lands  Commission,  and  Office  of 
Emergency  Services.  Federal  agencies 
participating  on  the  Executive 
Committee  are  U.S.  Fish  and  Wildlife 
Service,  U.S.  Environmental  Protection 
Agency,  U.S.  Bureau  of  Reclamation, 
Feder^  Emergency  Management 
Agency,  National  Marine  Fisheries 


Service,  Natural  Resources  Conservation 
Service,  U.S.  Forest  Service,  U.S. 
Bureau  of  Land  Management,  and  U.S. 
Geological  Survey.  The  Environmental 
Protection  Agency  and  Fish  and 
Wildlife  Service  have  regulatory 
responsibilities  that  could  not 
efficiently  be  considered  without  direct 
involvement;  guidance  regarding  formal 
consultation  responsibilities  imder  the 
Endangered  Species  Act  will  be 
provided  by  a  Fish  and  Wildlife  Service 
specialist  who  will  participate  as  a 
member  of  the  interdisciplinary  team. 
Coordination  with  the  California 
Department  of  Water  Resoiuties  and  the 
California  Department  of  Fish  and  Game 
is  necessary  because  some  mission 
responsibilities  overlap  or  are  closely 
aligned  with  the  flood  and  ecosystem 
management  activities  of  the  Corps  and 
The  Reclamation  Board.  Each  agency 
will  continue  to  participate  as  resoiu'ces 
and  competing  demands  permit.  Other 
agencies,  local  and  county  governments 
will  also  be  invited  to  participate,  as 
appropriate. 

11.  Commenting 

A  draft  EIS/EIR  is  expected  to  be 
available  for  public  review  and 
comment  in  2001;  and  a  final  EIS/EIR  in 
2002.  The  comment  period  on  the  draft 
EIS/EIR  will  be  45  days  from  the  date  of 
availability  published  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 
Additionally,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  shoiUd  be  aware  that, 
imder  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Corps  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without  the 
name  and  address. 

Dated:  May  11, 1999. 
Michael  J.  Walsh. 
COL,  EN,  Commanding. 
(FR  Doc.  99-12619  Filed  5-18-99;  8:45  am] 
BHJJNG  CODE  3710-EZ-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.033] 

Office  of  Poctsecondary  Education; 
Federal  Worfc-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  requirement  that  an 
institution  must  use  at  least  five  percent 
of  the  total  amount  of  its  Federal  Work- 
Study  (FWS)  Federal  funds  granted  for 
the  1999-2000  award  year  to 
compensate  students  employed  in 
community  service  jobs. 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
statutory  requirement  that  an  institution 
must  use  at  least  five  percent  of  its  total 
FWS  Federal  funds  granted  for  the 
1999-2000  award  year  (July  1, 1999 
through  June  30,  2000)  to  compensate 
students  employed  in  commimity 
service  jobs. 

DATES:  Closing  Date  for  submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  To  request  a 
waiver,  you  must  mail  or  hand-deliver 
your  waiver  request  and  any  supporting 
information  or  docimients  to  the 
Department  on  or  before  Jime  18, 1999. 
The  Department  will  also  accept  a 
waiver  request  submitted  by  focsimile 
transmission  to  Ms.  Sandra  Donelson  at 
(202) 401-0387  or  (202) 260-0522  by 
4:30  p.m.  (Eastern  time)  on  June  18, 
1999.  If  you  mail  or  hand-deliver  your 
waiver  request,  you  must  submit  the 
waiver  request  to  the  Institutional 
Financial  Management  Division  at  one 
of  the  addresses  indicated  below. 
ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Documents 
Delivered  by  Mail.  You  must  address  the 
waiver  request  and  any  supporting 
information  or  documents  that  you  send 
by  mail  to  Ms.  Sandra  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education, 
P.O.  Box  23781,  Washington,  DC  20026- 
0781. 

You  must  show  proof  of  mailing  your 
waiver  request.  Proof  of  mailing  consists 
of  one  of  the  following:  (1)  A  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service,  (2) 
a  legibly  dated  U.S.  Postal  Service 
postmark,  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier,  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  you  send  a  waiver  request  through 
the  U.S.  Postal  Service,  the  Secretary 
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does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark,  or  (2)  a  mail  receipt 
that  is  not  dated  by  the  U.S.  Postal 
Service.  Please  note  that  the  U.S.  Postal 
Service  does  not  uniformly  provide  a 
dated  postmark.  Before  reljdng  on  this 
method,  you  should  check  with  your 
local  post  office.  We  encourage  you  to 
use  certified  or  at  least  first-class  mail. 
If  you  submit  a  waiver  request  after  the 
closing  date  you  will  not  receive  a 
waiver. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  by 
Hand.  You  must  take  a  waiver  request 
and  any  supporting  information  or 
dociunents  that  you  deliver  by  hand  to 
Ms.  Sandra  Donelson,  Campus-Based 
Financial  Operations  Brandi, 
Institutional  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  E)epartment 
of  Education,  Room  4714,  Regional 
Office  Building  3,  7th  and  D  Streets, 
SW,  Washington,  DC. 

We  will  accept  hand-delivered  waiver 
requests  between  8:00  a.m.  and  4:30 
p.m.  daily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  If  you  hand-deliver  a  waiver 
request  for  the  1999-2000  award  year, 
you  must  submit  your  request  by  4:30 
p.m.  on  June  18, 1999. 
SUPPLEMENTARY  INFORMATION:  Under 
section  443(b)(2)(A)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  an  institution  must  use  at  least 
five  percent  of  the  total  amount  of  its 
FWS  Federal  funds  granted  for  an  award 
year  to  compensate  students  employed 
in  community  service.  However,  the 
Secretary  may  waive  this  requirement  if 
the  Secretary  determines  that  enforcing 
it  would  cause  hardship  for  students  at 
the  institution. 

An  appropriate  institutional  official 
must  sign  the  waiver  request  and 
include,  above  the  signature,  the 
following  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education." 

To  receive  a  waiver,  you  must 
demonstrate  that  complying  with  the 
five  percent  requirement  would  cause 
hardship  for  students  at  yoiir 
institution.  To  allow  flexibility  to 
consider  factors  that  may  be  valid 
reasons  for  a  waiver,  the  Secretary  is  not 
specifying  the  particular  circumstances 
that  would  support  granting  a  waiver. 
However,  the  Secretary  does  not  foresee 


many  instances  in  which  a  waiver  will 
be  granted.  The  fact  that  it  may  be 
difficult  for  an  institution  to  comply 
with  this  provision  of  the  HEA  is  not  a 
basis  for  granting  a  waiver. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Federal  Work-Study  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Work-Study  Programs,  34 
CFR  part  675. 

(4)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(6)  Government  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  Requirements  for  Drug-Free 
Workplace  (Grants),  34  CFR  part  85. 

(7)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  information,  contact  Ms.  Sandra 
Donelson,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  DC  20026-0781. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  dociiment,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  the  text  or  Adobe  Portable 
Docmnent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  521-1530  or,  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 


edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.hUnl 

Program  Authority:  42  U.S.C.  2753. 

Dated:  May  14, 1999. 
Greg  Woods, 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 

[FR  Doc.  99-12604  Filed  5-18-99;  8:45  am] 
BIUINQ  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.338] 

Application  for  Grants  Under  the 
Reading  Excellence  Act 

agency:  Department  of  Education. 
ACTION:  Notice  to  extend  deadline  for 
application  for  assistance  imder  the 
Reading  Excellence  Act. 

summary:  The  Secretary  of  Education 
annoimces  the  extension  of  the  deadline 
for  the  Colorado  State  educational 
agency  (SEA)  to  apply  for  a  Fiscal  Year 
1999  new  award  under  the  Reading 
Excellence  Act. 

DATES:  The  new  deadline  for  the 
Colorado  SEA  to  submit  its  application 
will  be  May  21. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  further  information,  contact  Dr. 
Joseph  C.  Conaty,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Room  5C141,  Washington,  DC  20202- 
6200;  telephone  (202)  260-8228;  or 
email  reading^excellence@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-t 
8339. 

SUPPLEMENTARY  INFORMATION:  The 
application  package  for  the  Reading 
Excellence  Act,  a  competitive  state  grant 
program,  was  made  available  on  April  3, 
1999.  The  Department  established  the 
original  closing  date  of  May  7, 1999  on 
April  5, 1999  (64  FR  16574). 

On  May  6, 1999,  the  state  of  Colorado 
requested  an  extension  of  the  deadline 
because  the  April  20, 1999,  tragedy  in 
Littleton,  Colorado,  prevented  the  SEA 
from  working  on  its  grant  application. 

In  recognition  of  the  unusual 
circumstances,  the  Secretary  extends  the 
deadline  for  the  Colorado  SEA 
application  to  May  21, 1999. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  docmnent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (PDF)  on  ihe  World 
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Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.e(i.gov/news.html 

To  use  the  pdf ,  you  must  have  the 
Adobe  Acrobat  Reader  Program,  wliich 
is  available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498. 

Program  Authority:  20  U.S.C.  6661  et  seq. 
Dated:  May  13, 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-12606  Filed  5-18-99;  8:45  am] 
BILUNG  CODE  40«M>1-« 


DEPARTMENT  OF  ENERGY 

[Dockat  No.  EA-209] 

Application  To  Export  Electric  Energy; 
Cargiil-Alliant,  LLC 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  Cargiil-Alliant,  LLC  (C-A)  has 
applied  for  authority  to  transmit  electric 
energy  from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  18, 1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
506  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  §824a(e)). 

On  April  6, 1999,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from  C- 
A  to  transmit  electric  energy  as  a  power 
marketer  from  the  United  States  to 
Canada.  C-A  is  a  joint  ventm«  that  is 
owned  50%  by  Cargill,  Incorporated  and 
50%  by  WPL  Holdings  Commodities 
Trading,  L.L.C.  C-A  does  not  own  or 
control  any  electric  generation  or 
transmission  facilities  nor  does  it  have 
a  franchised  service  territory. 


The  electric  energy  C— A  proposes  to 
export  will  be  surplus  energy  Uiat  is 
purchased  from  systems  that  do 
generate  electric  energy.  C-A  intends  to 
export  this  energy  to  Canada  over  the 
existing  international  transmission 
facilities  owned  by  Beisin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities 
Company,  The  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  Company,  and  Vermont  Electric 
Transmission  Company.  The 
construction  of  each  of  the  international 
transmission  facilities  to  be  utilized  by 
C-A,  as  more  fully  described  in  the 
application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  EKDE  on  or 
before  the  date  listed  above. 

Comments  on  the  C-A  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-209. 
Additional  copies  are  to  be  filed  directly 
with  Rodrigo  R.  Bustamante,  Esq., 
Cargiil-Alliant,  LLC,  15407  McGinty 
Road  West,  Wayzata,  Minnesota  55391- 
2399. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  piu-suant 
to  the  National  Environmental  Policy 
Act  of  1969  and  a  determination  is  made 
by  the  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
FossU  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity" 
bom  the  options  menus. 


Issued  in  Washington,  D.C.,  on  May  14, 
1999. 

Anthony  J.  Como, 

Manager.  Electric  Power  Regulation.  Office 
of  Coal  6-  Power  Im/Ex.  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-12630  Filed  5-18-99;  8:45  am) 

BHXMG  COOE  6460-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-211] 

Application  To  Export  Electric  Energy; 
DTE  Energy  Trading,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  DTE  Energy  Trading,  Inc. 
(DTE)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or  ■ 
before  Jime  18, 1999. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Ladependence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  5, 1999,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from  DTE 
to  transmit  electric  energy  frtjm  the 
United  States  to  Canada.  DTE  is  a 
Michigan  corporation  and  a  wholly- 
owned  subsidiary  of  DTE  Energy 
Company.  DTE  also  is  an  affiliate  of  The 
Detroit  Edison  Company,  a  public  utility 
which  also  is  a  wholly-owned 
subsidiary  of  DTE  Energy  Company. 

DTE  does  not  own  or  control  any 
electric  power  generation  or 
transmission  facilities  and  does  not 
have  a  franchised  electric  power  service 
area.  DTE  operates  as  a  marketer  and 
broker  of  electric  power  at  wholesale 
and  arranges  services  in  related  areas. 
The  electric  energy  which  DTE  proposes 
to  export  will  be  surplus  energy 
purchased  from  electric  utiUties  and 
Federal  power  marketing  agencies 
within  the  United  States. 
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DTE  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
over  the  international  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities 
Company,  The  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  Company,  and  Vermont  Electric 
Transmission  Company.  The 
construction  of  each  of  the  international 
transmission  facilities  to  be  utilized  by 
DTE,  as  more  fuUy  described  in  the 
application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  DTE  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-211. 
Additional  copies  are  to  be  filed  directly 
with  Raymond  O.  Sturdy,  Jr.,  DTE 
Energy  Company,  2000  Second  Avenue, 
688  WCB,  Detroit,  MI  48226  AND 
Thomas  P.  Weeks,  DTE  Energy  Trading, 
Inc.,  101  N.  Main  Suite  300,  Ann  Arbor, 
MI  48104. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"RegiUatory"  and  then  "Electricity" 
from  the  options  menus. 


Issued  in  Washington,  D.C.,  on  May  14, 
1999. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal »  Power  Im/Ex,  Office  of  Coal  S- 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-12632  Filed  5-18-99;  8:45  am] 
BKUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
(DockM  No.  EA-206) 

ApplicatkMi  to  Export  Electric  Energy; 
Frontera  Generation  Limited 
Partnerahip 

agency:  Office  of  Fossil  Energy,  DOE 
ACTION:  Notice  of  application., - 

SUMMARY:  Frontera  Generation  Limited 
Partnership  (Frontera)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.  ' 

DATES:  Comments,  protests  or  requests 
to  intervene  must  faie  submitted  on  or 
before  June  18, 1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
reqxiire  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  10, 1999,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  fit)m 
Frontera  to  transmit  electric  energy  frt)m 
the  United  States  to  Mexico.  Frontera, 
and  its  general  partner,  CSW  Frontera 
GP  n,  are  wholly-owned  subsidiaries  of 
CSW  Energy,  Inc.,  a  Texas  corporation 
involved  in  the  non-regulated 
generation  and  sale  of  electric  power. 

In  related  Docket  PP-206  (64  FR 
11457,  March  9, 1999),  Frontera  applied 
to  DOE  for  a  Presidential  permit  to 
construct,  connect,  operate  and 
maintain  electric  transmission  fiadlities 
across  the  U.S.  border  with  Mexico.  In 
that  docket,  Frontera  proposes  to 
construct  a  double-circuit,  230,000-volt 
transmission  line  from  its  Rio  Bravo 


Substation,  near  Mission,  Texas,  to  the 
U.S.  border  with  Mexico,  where  it  will 
interconnect  with  similar  facilities 
owned  by  the  Comision  Federal  de 
Electricidad,  the  national  electric  utility 
of  Mexico.  It  is  these  proposed  cross- 
border  facilities  over  which  Frontera 
seeks  authorization  to  export  electricity 
to  Mexico. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  Frontera 
application  to  export  electric  energy  to 
Mexico  should  be  clearly  marked  with 
Docket  EA-206.  Additional  copies  are  to 
be  filed  directly  with  Paul  E.  Graff,  Vice 
President,  CSW  Frontera  GP  U.  Inc., 
1616  Woodall  Rodgers  Freeway,  Dallas, 
TX  75202  and  Carolyn  Y.  Thompson, 
Esq.,  Jones,  Day,  Reavis  &  Pogue,  1450 
G  Street,  NW,  Washington,  DC  20005- 
2088. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  and  a  determination  is  made 
by  the  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  D.C.,  on  May  14, 1999. 
Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &■  Power  Im/Ex,  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-12631  Filed  5-1&-99;  8:45  am] 
BIUMO  COOE  M60-01-P 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  99-7  and  C&E  99- 
8— Certification  Notice— 172] 

Office  of  Fossil  Energy;  Notice  of 
Hllngs  of  Coal  Capal>lllty  of  SEI  Texas, 
LP.  and  LSP-Kendall  Eni»rgy,  LLC; 
Powerplant  and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  filing. 

SUMMARY:  SEI  Texas,  L.P.  and  LSP- 
Kendall  Energy,  LLC  submitted  coal 
capability  self-certifications  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  peti'oleiun  as  its  primary 
energy  soiuce  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fiiel. 
Such  certification  establishes 
compliance  with  section  201(a)  ag  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the    ' 
proposed  new  baseload  powerplants 
have  filed  a  self-certification  in 
acccordance  with  section  201(d). 

Owner:  SEI  Texas,  L.P.  (C&E  99-7). 

Operator:  SEI  Texas,  L.P. 

Location:  Southwest  of  Whitney  Dam 
in  Bosque  County,  Texas. 

Plant  Configuration:  Two  simple 
cycle  combustion  turbines. 

Capacity:  300  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Southern        * 
Company  Energy  Marketing. 

In-Service  Date:  Jime  1,  2000. 


Owner:  LSP-Kendall  Energy,  LLC. 
(C&E  99-8). 

Operator:  LSP-Kendall  Energy,  LLC. 

Location:  The  Village  of  Minooka  in 
Kendall  County,  Illinois. 

Plant  Configuration:  Combined  cycle. 

Capacity:  1,100  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
purchasers. 

In-Service  Date:  Summer  of  2001. 

Issued  in  Washington,  D.C.,  May  7, 1999. 
Anthony  J.  Como, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  a  Power  Im/Ex,  Office  of  Coal  B- 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-12570  Filed  5-18-99;  8:45  am] 

BNJJNQ  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER94-734-000,  ER94-734- 
003,  ER94-734-005.  and  ER94-734-006] 

New  Charleston  Power  i,  L.P.;  Notice  of 
niing 

May  13, 1999. 

Take  notice  that  on  March  3, 1999, 
New  Charleston  Power  I,  L.P.,  tendered 
for  filing  in  compliance  to  the  Federal 
Energy  Regulatory  Commission  order 
issued  March  1, 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  24, 
1999.  Protest  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htin  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12556  Filed  5-18-99;  8:45  amj 
BHJJNQ  CODE  STir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7481-090] 

NYSD  Limited  Partnership;  Notice  of 
Effective  Date  of  Withdrawal  of 
Request  for  Retwaring 

May  13, 1999. 

On  October  27, 1997,  NYSD  Limited 
Partnership  (licensee)  filed  a  timely 
request  for  rehearing  of  the  September 
30, 1997  order  of  the  Acting  Director, 
Office  of  Hydropower  Licensing, 
modifying  and  approving  a  gaging  and 
streamflow  measurement  plan  filed  by 
the  licensee  for  its  New  York  State  Dam 
Project  No.  7481,  located  on  the 
Mohawk  River,  in  Albany  and  Saratoga 
Counties,  New  York. 

On  April  19, 1999.  the  licensee 
withdrew  its  rehearing  request.  No  one 
filed  a  motion  in  opposition  to  the 
withdrawal,  and  the  Commission  took 
no  action  to  disallow  it.  Accordingly, 
pursuant  to  Rule  216  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.216,  the 
withdrawal  became  effective  on  May  4, 
1999. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-12566  Filed  5-18-99;  8:45  am] 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-002] 

Pacific  Gas  &  Elsctric  Company; 
Notice  of  Public  MeeUng 

May  13, 1999. 

Take  notice  that  the  Commission  staff 
will  hold  a  public  meeting  with  Pacific 
Gas  &  Electric  Company  (PG&E),  the 
applicant  for  the  Mokelunme 
Hydroelectric  Project  No.  137,  the  U.S. 
Forest  Service,  and  other  interested 
parties  to  discuss  alternatives  for 
completing  the  processing  of  this 
relicense.  This  is  a  follow  up  to  the 
meeting  held  on  May  5, 1999. 

The  project  is  located  on  the 
Mokelunme  River  in  Amador  and 
Calaveras  Counties,  California.  The 
meeting  will  be  held  on  Wednesday, 
May  27, 1999,  from  9:00  a.m.  to  4:00 
p.m.  at  the  PG&£  offices,  2740  Gateway 
Oaks  Drive,  in  Sacramento,  California. 
Expected  participants  need  to  give  their 
names  to  David  MoUer  (PG&E)  at  (415) 
973-4696  so  that  they  can  get  through 
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security.  All  interested  persons  are 
invited  to  attend  the  meeting. 

For  further  information,  please 
contact  Robert  Bell  at  (202)  219-2806. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-12557  Filed  5-1&-99;  8:45  am) 

BILUNO  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlesion 

[Proiect  No.  2009-018] 

Virginia  Power  and  Electric  Company; 
Notice  of  Commiseion  Staff  Meeting 
WHt)  North  Carolina  Power  Company 
on  Re-Llcenaing  of  ttie  Roanoice 
Rapids  and  Gaston  Hydropower 
Project 

May  13, 1999. 

Virginia  Power  Electric  Company 
filed  a  License  Application  and  a  Draft 
Environmental  Assessment  (DEA)  on 
January  28, 1999,  for  the  Roanoke 
Rapids  and  Gaston  Hydropower  Project 
(No.  2009-018)  located  on  the  Roanoke 
River,  North  Carolina.  The  DEA  was 
prepared  in  coordination  with  a  group 
of  representatives  from  various  federal, 
state  and  local  agencies,  non- 
governmental organizations,  and  local   . 
interest  groups. 

Commission  staff  are  currently 
reviewing  these  docimients  and  will 
attend  a  meeting,  as  follows,  to 
participate  in  settlement  discussions 
being  conducted  by  Virginia  Power  and 
Electric  Company. 

Meeting  Date:  May  13, 1999  from  9:00 
am  to  3:00  pm. 

Location:  Lakeland  Arts  Center,  411 
Mosby  Avenue,  Littleton  NC. 

Interested  parties  are  welcome  to 
attend  this  meeting.  For  further 
information  please  contact  the  following 
individuals: 

Wayne  Dyok,  Harza  Engineering,  301- 
249-1772 

Monte  TerHaar,  Federal  Energy 
Regulatory  Commission,  202-219- 
2768 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FR  Doc.  9»-12560  Filed  5-18-99;  8:45  am) 

BIUJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  2232-367] 

Duite  Energy  Corporation;  Notice  of 
Availability  of  Environmental 
Assessment 

May  13, 1999. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  environmental  impacts  of 
constructing  29  boat  slips  and 
excavating  about  4,000  cubic  yards  of 
lake  bottom  within  the  Catawba- Wateree 
Hydroelectric  Project  boundary.  Duke 
Energy  Corporation,  licensee  for  the 
project,  proposes  to  grant  an  easement 
of  0.68  acre  of  land  to  Ashley  Cove 
Homeowners  Association  for  this 
purpose.  The  site  of  the  proposed  boat 
slips  and  excavation  is  in  the  Catawba 
Springs  Township  on  Lake  Norman  in 
Lincoln  County,  North  Carolina.  The 
slips  would  be  constructed  to 
accommodate  residents  of  Ashley  Cove 
Subdivision. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  EA  may  be  viewed 
on  the  web  at  www.ferc.fed.us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  9^12561  Filed  5-1&-99;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)«:t  No.  6461-019] 

City  of  Port  Angeles,  Washington; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

May  13, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
requesting  the  Commission's 
authorization  to  surrender  the  license 
for  the  existing  Morse  Creek 
Hydroelectric  Project,  located  on  Morse 


Creek  in  Clallam  Coimty,  Washington, 
and  has  prepared  a  draft  Environmental 
Assessment  (EA)  for  the  proposed 
action. 

In  the  draft  EA,  Commission  staff 
concludes  that  approval  of  the  subject 
surrender  of  license  would  not  produce 
any  significant  adverse  environmental 
impacts;  consequently,  the  proposal 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  draft  EA  can  be  viewed 
at  the  Commission's  Public  Reference 
Room,  Room  2A,  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  draft  EA  also  may 
be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Dave  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Please  affix 
"Morse  Creek  Project  Surrender  of 
License,  Project  No.  6461-019"  to  all 
comments.  For  further  information, 
please  contact  Jim  Haimes  at  (202)  219- 
2780. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  9&-12565  Filed  5-18-99;  8:45  am] 

BiLLINQ  CODE  a717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  intent  To  FHe  an  Application 
for  a  New  License 

May  13, 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2364. 

c.  Date  Filed:  April  26, 1999. 

d.  Submitted  By:  Madison  Paper 
Industries— current  licensee. 

e.  Name  of  Project:  Abenaki  Project. 

f.  Location:  On  the  Kennebec  River 
near  the  cities  of  Anson,  Madison,  and 
Starks,  in  Somerset  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Christopher 
Bean,  Madison  Paper  Industries,  P.O. 
Box  129,  Main  Street,  Madison,  ME 
04950  (207)  696-3307. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  or  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
May  1, 1954. 
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k.  Expiration  date  of  current  license: 
April  30,  2004. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  a  25-foot-high  dam 
consisting  of  a  780-foot-long  concrete 
spillway  section  including  a  25-foot- 
wide  log  sluice  and  3-foot-high 
flashboards;  (2)  an  830-foot-long 
forebay,  trashrack,  and  headgate  section; 
(3)  a  32-acre  reservoir  at  normal  water 
smface  elevation  of  222.65  feet  msl;  (4) 
a  powerhouse  containing  seven 
generating  units  with  a  total  installed 
capacity  of  16.977  MW;  (5)  a  3.400-foot- 
long  transmission  line;  and  (6)  other 
appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  appUcations 
for  license  for  this  project  must  be  filed 
by  April  30,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12558  Filed  5-18-99;  8:45  am) 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

May  13. 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2365. 

c.  Date  Filed:  April  26, 1999. 

d.  Submitted  By:  Madison  Paper 
Industries — ciurent  licensee. 

e.  Name  of  Project:  Anson  Project. 

f.  Location:  On  the  Kennebec  River 
near  the  cities  of  Anson  and  Madison, 
in  Somerest  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Christopher 
Bean,  Madison  Paper  Industries,  P.O. 
Box  129,  Main  Street,  Madison,  ME 
04950  (207)  696-3307. 

i.  FERC  Contact:  Tom  Dean, 
thomas.deandferc.fed.us,  or  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
May  1, 1954. 

k.  Expiration  date  of  current  license: 
April  30,  2004. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  a  630-foot-long 
dam  consisting  of  three  spillway 
sections  and  a  5.6-foot-high  inflatable 
flashboard  system;  (2)  a  40-foot-wide, 
13.5-foot-high  inflatable  waste  gate 
system;  (3)  a  250-foot-long  forebay  and 


trashrack;  (4)  a  698-acre  reservoir  at 
normal  water  surfoce  elevation  of  248.15 
feet  msl;  (5)  a  powerhouse  containing 
five  generating  imits  with  a  total 
installed  capacity  of  9.0  MW;  and  (6) 
other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  April  30,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12559  Filed  5-18-99;  8:45  ami 
BiuiNG  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
New  License 

May  13, 1999. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  2153. 

c.  Date  filed:  April  26, 1999. 

d.  Submitted  By:  United  Water 
Conservation  District,  current  licensee. 

e.  Name  of  Project:  Santa  Felicia. 

f.  Location:  On  the  Piru  Creek,  in 
Ventura  County,  California. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  Regulations. 

h.  Efiective  date  of  original  license: 
May  1, 1954. 

i.  Expiration  date  of  original  license: 
April  30,  2004. 

j.  The  project  consists  of:  (1)  the  270- 
foot-high  Santa  Felicia  Dam;  (2)  a 
reservoir  with  a  storage  capacity  of 
100,000  acre-feet  and  normal  maximum 
water  surface  elevation  of  1,055  feet 
mean  sea  level;  (3)  a  powerhouse  with 
an  installed  capacity  of  1,434  kilowatts; 
and  (4)  other  appurtenances. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  United  Water  Conservation  District, 
106  North  8th  Street;  Santa  Paula,  CA 
93060.  Attention:  Frederick  J.  Gientke, 
General  Manager. 

1.  FERC  contact:  Hector  Perez,  hector. 
perez@ferc.fed.us,  (202)  219-2843. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 


Ucense  for  this  project  must  be  filed  by 
March  31,  2002. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-12562  Filed  5-18-99;  8:45  am)- 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  fOr  Amendment 
of  Project  Boundary  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Application  for 
an  Amendment  of  License  to  Revise  the 
Project  Boimdary. 
•    b.  Project  No.:  2320-005  &  2320-016. 

c.  Date  Filed:  April  15,  1999. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Middle  Raquette 
River  Hydroelectric  Project. 

f.  Location:  On  Higley  Development 
in  the  Town  of  Colton,  in  St.  Lawrence 
County,  New  York.  The  project  will  not 
affect  any  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 

h.  Applicant  Contact:  Mr.  Michael  W. 
Murphy,  Esq.,  Law  Department,  A-3, 
Niagara  Mohawk  Power  Corporation, 
Syracuse,  New  York  13202,  (315)  429- 
6941. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Mohamad  Fayyad  at  202-219-2665,  or 
e-mail  address: 
mohamad.fayyad@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  June  21, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number  and 
sub-dockets  (2320-005  and  2320-016) 
on  any  comments  or  motions  filed. 

k.  Description  of  Filing:  Niagara 
Mohawk  Power  Corporation  (NMPC) 
proposes  to  remove  two  parcels  of  land, 
presently  included  within  the  project 
boundary.  NMPC  says  the  two  parcels  of 
lands  are  not  needed  for  project 
operation.  The  parcels  are  designated 
Area  1  (5.15  acres)  and  Area  2  (about  19 
acres),  which  have  existing  cottage/ 
camp  development.  NMPC  says  the 
removal  of  the  two  parcels  of  land  will 
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be  consistent  with  existing  and  planned 
use  for  cottage/camp  purposes. 

I.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211  and 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 
Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-12563  Filed  5-18-99;  8:45  am] 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

May  13.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
License. 

b.  Project  No:  6759-016. 

c.  Date  Filed:  March  29, 1999. 

d.  Application:  Aquenergy  Systems, 
Inc. 

e.  Name  of  Project:  Apalache. 

f.  Location:  On  the  South  Tyger  River, 
in  Spartanburg  Coimty,  South  Carolina 
in  the  Town  of  Greer.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  18  CFR  4.200. 

h.  Applicant  Contact:  Ms.  Beth  Harris, 
Project  Engineer/Manager,  Regidatory 
Services,  CHI  Energy,  Inc.,  P.O.  Box 
8597,  Greenville,  SC  29604,  (864)  281- 
9630. 

i.  FERC  Contact:  Any  questions  on  . 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  291-2715,  or  e-mail 
address:  Thomas.Papsidero@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  Jime  21, 1999. 

All  doomients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(6759-016)  on  any  comments  or 
motions  filed. 

k.  Description  of  Siurender: 
Aquenergy  Systems,  Inc.,  a  South 
Carolina  corporation,  requests  to 
surrender  the  license  for  this 
constructed  project  for  economic 
reasons. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Project  No.  6759-016. 

Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 


online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12564  Filed  5-18-99;  8:45  am] 
BILUNQ  COOE  •nr-oi-H 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Notice  of  Application  Tenderad  for 
Hiing  Witli  the  Commiaalon  and 
Soliciting  Additional  Study  Requeata 

May  13. 1999. 

Take  notice  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1730-000. 

c.  Date  Filed:  April  21, 1999. 

d.  Applicant:  Blacl^  River  Limited 
Partner^p. 

e.  Name  of  Project:  Alvemo 
Hydroelectric  Project. 

f.  Location:  On  the  Black  River  in  the 
Townships  of  Aloha,  Benton,  and  Grant, 
in  Cheboygan  Coimty,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Frank  O. 
Christie,  President,  Franklin  Hydro, 
Inc.,  8  East  Main  Street,  Malone,  New 
York  12953,  (518)  483-1961. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  John 
Costello,  E-mail  address 
john.costellodferc.fed.us  (202)  219- 
2914. 

j.  Deadline  for  filing  additional  study 
requests:  July  14, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  reqiiire  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  serve  list  for  the  project.  Further, 
if  an  intervenor  files  comments  or 
documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  afiect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
the  resoiut:e  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The 
constructed  project  consists  of  a  360- 
foot-long  earth  filled  dam  with  a  power 
plant  located  on  the  right  riverbank  and 
a  gated  spillway  near  Uie  left  bank.  The 
project  impoundment  extends 
approximately  2.5  miles  upstream.  The 
powerhouse  contains  2  horizontal 
turbine/generator  sets. 


m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  NE,  Room  2A-1, 
Washington.  DC  20426,  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
Cheboygan  Public  Library,  107  South 
Ball  Street,  Cheboygan,  Michigan. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  Michigan  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12567  Filed  5-18-99;  8:45  am] 
BIUMQ  CODE  sn7-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Notice  of  Application  for  Tranafar  of 
Licenae  and  Soliciting  Commenta, 
Motiona  To  intarvane,  and  Proteata 

May  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  309-029. 

c.  Date  Filed:  April  26, 1999. 

d.  Applicants:  Pennsylvania  Electric 
Company  (transferor)  and  Sithe  Piney 
LLC  (transferee). 

e.  Name  of  Project:  Piney. 

f.  Location:  On  the  Clarion  River,  in 
Clarion  County,  Pennsylvania.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  pursuant  to:  18  CFR  §  4.200. 
h.  Applicants  Contacts:  For 

transferor— Mr.  Timothy  N.  Atherton, 
Senior  Attorney,  GPU  Service,  Inc., 
1001  Broad  Street,  Johnstown,  PA 
15907,  (814)  533-8397  and  Mr.  William 
J.  Madden,  Jr.,  Winston  &  Strawn,  1400 
L  Street,  NW,  Washington.  DC  20005- 
3502.  (202)  371-5700. 

For  transferee — ^Mr.  Richard  J.  Cronin, 
ED,  Sithe  Piney  LLC,  c/o  Sithe  Energies, 
Inc.,  450  Lexington  Avenue,  New  York. 
NY  10017  and  Mr.  David  L.  Schwartz. 
Latheam  &  Watkins,  1001  Pennsylvania 
Avenue,  NW,  Suite  1300,  Washington. 
DC  20004. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 


Papsidero  to  (202)  219-2715.  or  e-mail 
address:  Thomas.Papsiderodferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  Jime  21.  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington.  DC  20426. 

Please  include  the  project  number 
(309-029)  on  any  comments  or  motions 
filed. 

k.  Description  of  Transfer: 
Pennsylvania  Electric  Company,  a 
subsidiary  of  GPU.  Inc.,  requests  to 
transfer  the  license  to  Sithe  Piney  LLC 
as  part  of  CPU's  effort  to  divest  its 
generating  facilities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedxure,  18  CFR  385.210,  211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissions'  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particrilar 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  I*roject  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
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Applicant  specified  in  the  particular 
applications. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watoon,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-12569  Filed  5-18-99;  8:45  am] 

BILUNa  CODE  a717-01-«l 


DEPAFTTMENT  OF  ENERGY 

FMaral  Energy  Regulatoiy 
Commission 

[Doctot  No.  RP99-168-000I 

Stingray  Pipeiine  Company;  Notice  of 
Informai  Settlemant  Confaranca 

May  13, 1999. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Wednesday,  May 
19, 1999,  at  10:00  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  Dawn  Martin  at  (202)  208-0661. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12568  Filed  5-1S-99;  8:45  am] 

BUJNG  CODE  Sn7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6345-1] 

Agency  Information  Collection 
Activitiaa:  Submiaaion  for  OMB 
Ravlaw;  Comment  Raquaat,  NSPS, 
Caicinara  and  Dryers  in  Mineral 
indtiatriaa 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  subpart  UUU,  OMB 
Control  Number  2060-0251,  expiration 
date  06/30/99.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
coUection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Farmer.Sandy@epamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  0746.04. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  UUU  (OMB 
Control  No.  2060-0251;  EPA  ICR 
No.0746.04  )  expiring  06/30/99.  This  is 
a  request  for  extension  of  a  ciuronUy 
approved  collection. 

Abstract:  The  New  Source 
Performance  Standard  (NSPS)  for 
Calciners  and  Dryers  in  Mineral 
Industries  were  proposed  on  April  23, 
1986  and  promulgated  on  September  28, 
1992.  These  standards  apply  to  new, 
modified  and  reconstructed  calciners 
and  dryers  at  mineral  processing  plants 
that  process  or  produce  any  of  the 
following  minerals  and  their 
concentrates  or  any  mixture  of  which 
the  majority  is  any  of  the  following 
mineraJs  or  a  combination  of  these 
minerals:  Alumina,  ball  clay,  bentonite, 
diatomite,  feldspar,  fire  clay,  fuller's 
earth,  gypsum,  industrial  sand,  kaolin, 
lightweight  aggregate,  magnesium 
compounds,  perlite,  roofing  granules, 
talc,  titanium  dioxide,  and  vermiculite. 
Particulate  matter  is  the  pollutant 
regulated  imder  this  subpart. 

There  are  several  exceptions  to 
applicability.  Feied  and  product 
conveyors  are  not  considered  part  of  the 
affected  facility.  Facilities  subject  to 
NSPS  subpart  LL,  Metallic  Mineral 
Processing  Plants  are  not  subject  to  this 
standard.  There  are  additional  processes 
and  process  imits  at  mineral  processing 
plants  listed  at  60.730(b)  which  are  not 
subject  to  the  provisions  of  this  subpart. 

Owners  or  operators  of  the  affected 
facilities  must  make  one-time  only 
reports  including  notifications  of  start 
up,  scheduling  and  results  of  the  initial 
performance  test,  notification  of  any 
physical  or  operational  change  to  an 


existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  the  demonstration  of  the 
continuous  monitoring  system  (CMS). 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shut  down,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Performance  tests  are 
needed  as  these  are  the  Agency's 
records  of  a  source's  initial  capability  to 
comply  with  emissions  standards  and 
note  the  operating  conditions  under 
which  compliance  was  achieved.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 

The  monitoring  requirements  are 
outlined  in  section  60.734.  They  are 
dependant  on  the  type  of  dryers  or 
calciner.  Specific  calciners  and  dryers 
are  required  to  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system.  Semiannual  reports 
of  excess  emissions  are  required. 

This  information  is  being  collected  to 
assure  compliance  with  40  CFR  part  60, 
subpart  UUU.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part  Avill 
maintain  a  file  of  these  measurements, 
and  retain  the  file  for  at  least  two  years 
following  the  date  of  such 
measurements,  (as  specified  in  60.735, 
Recordkeeping  and  Reporting).  All 
reports  are  sent  to  the  delegated  State  or 
local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

Approximately  150  sources  are 
currenUy  subject  to  the  standard,  and 
approximately  5  sources  a  year  become 
subject. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  niunber.  The  OMB  control 
mmibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  in  FR  Vol. 
63  No.  172  on  September  4, 1998.  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  19  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
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develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Calciners  and 
Dryers  in  Mineral  Industries. 

Estimated  Number  of  Respondents: 
155. 

Frequency  of  Response:  Semi- 
annually. 

Estimated  Total  Annual  Hour  Burden: 
5,939  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $117,500. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.0746.04  and 
0MB  Control  No.  2060-0251  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW. 

Washington,  DC  20460; 
and 
OfBce  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW. 

Washington,  DC  20503. 

Dated:  May  13,  1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-12586  Filed  5-18-99;  8:45  ami 
MLUNQ  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6345^] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  NSPS, 
Sulfuric  Acid  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  docimient  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  NSPS  subpart  H,  Sulfuric 
Acid  Plants,  OMB  Control  Number: 
2060-0041  and  expiration  date:  06/30/ 
99.  The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  June  18,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
by  E-Mail  at 

Farmer.Sandy®epamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1057.08. 

SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  H,  Sulfuric  Acid 
Plants  (OMB  Control  No.  2060-0041; 
EPA  ICR  No.  1057.08  )  expiring  06/30/ 
99.  This  is  a  request  for  extension  of  a 
currently  approved  collection. 
Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
comj^ance  with  40  CFR  60.80,  subpart 
H,  New  Source  Performance  Standards 
for  Sulfuric  Acid  Plants.  This 
information  notifies  the  Agency  when  a 
source  becomes  subject  to  the 
regulations,  and  informs  the  Agency 
that  the  source  is  in  compliance  when 
it  begins  operation.  The  Agency  is 
informed  of  the  soiu-ces'  compliance 
status  by  semiannual  reports.  The 
calibration  and  maintenance 
requirements  aid  in  a  source  remaining 
in  compliance. 

In  the  Administrator's  judgement,  SO2 
and  acid  mist  emissions  from  the 
manufactiue  of  sulfuric  acid  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  and  welfare.  Therefore, 
New  Source  Performance  Standards 
have  been  promidgated  for  this  soiut:e 
category  as  required  under  section  111 
of  the  Clean  Air  Act. 

The  control  of  SO2  and  acid  mist 
requires  not  only  the  installation  of 
properly  designed  equipment,  but  also 
the  proper  operation  and  maintenance 
of  that  equipment.  Sulfur  dioxide  and 
acid  mist  emissions  from  sulfuric  aeid 
plants  result  irom  the  burning  of  sulfur 
or  sulfur-bearing  feed  stocks  to  form 
SO2,  catalytic  oxidation  of  SO2  to  SO3, 
and  absorption  of  SO2  in  a  strong  acid 
stream.  These  standards  rely  on  the 
capture  of  SO2  and  acid  mist  by  venting 
to  a  control  device. 


Owners  or  operators  of  Sulfuric  Acid 
Plants  subject  to  the  NSPS  are  required 
to  make  the  following  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  demonstration  of  the 
continuous  emission  monitoring 
systems  (CEMS);  notification  of  the  date 
of  the  initial  performance  test;  and  the 
results  of  the  initial  performance  test. 
After  the  initial  recordkeeping  and 
reporting  requirements,  semiannual 
reports  are  required  if  there  has  been 
any  exceeding  of  control  device 
operating  parameters. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notification,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nmnbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  dociunent 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  01/05 
/99;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  117  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providiiig  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  Operators  of  Sulfuric  Acid 
Plants. 
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Estimated  Number  of  Respondents: 
106. 

Frequency  of  Response:  2. 

Estimated  Total  Annual  Hour  Burden: 
24.823  hoiirs. 

Estimated  Total  Annualized  Capital, 
06-M  Cost  Burden:  $477,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1057.08  and 
OMB  Control  No.  2060-0041  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Office  of  Policy. 

Regulatory  Information  Division 

(2137).  401  M  Street.  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  May  13. 1999. 
Joseph  Retzer, 

Director, 

Regulatory  Information  Division. 

(FR  Doc.  99-12587  Filed  5-18-99;  8:45  am] 

■UJNQ  CODE  66W-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100142;  FRL-6080-2] 
Annstrong  Data  Sarvicas;  Transfer  of 


agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with' 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Annstrong  Data 
Services  has  been  awarded  a  contract  to 
perform  work  for  the  EPA  Office  of 
Pesticide  Programs  (OPP)  and  EPA,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  imder 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Armstrong  Data 
Services  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 


2.308(i)(2),  and  will  enable  Armstrong 
Data  Services  to  fulfill  the  obligations  of 
the  contract. 

DATES:  Armstrong  Data  Services  will  be 
given  access  to  this  information  no 
sooner  than  May  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Richard  Schmitt,  Information 
Security  Officer  Information  Resources 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  703,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5484;  e-mail: 
schmitt.richard@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  Under 
Contract  No.  68-W5-O024,  Delivery 
Order  Number  246,  Armstrong  Data 
Services  will  provide  technical  support 
to  EPA's  Office  of  Pesticide  Programs  in 
the  development  of  activities  related  to 
preparation  and  issuance  of 
reregistration  eligibility  dociunents  and 
product-specific  reregistration.  This 
contract  involves  no  subcontractors.  The 
Office  of  Pesticide  Programs  has 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be  made 
imder  this  contract.  These  evaluations 
may  be  used  in  subsequent  regulatory 
decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Armstrong  Data  Services  prohibits  use 
of  the  information  for  any  piirpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  Armstrong  Data  Services  is 
required  to  submit  for  EPA  approval  a 
security  plan  imder  which  any  CBI  will 
be  seciired  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Delivery 
Order  Project  Officer  for  this  contract  in 
the  EPA  Office  of  Pesticide  Programs. 


All  information  supplied  to 
Armstrong  Data  Services  by  EPA  for  use 
in  connection  with  this  contract  will  be 
returned  to  EPA  when  Armstrong  Data 
Services  have  completed  its  work. 

ListofSiil^ects 

Environmental  protection.  Transfer  of 
data. 
Dated:  May  7, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 

Services  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  99-12483  Filed  5-18-99;  8:45  am] 

BILLING  CODE  UeO-SO-f 


ENVIRONMENTAL  PROTECTION. 
AGENCY 

[OPP-60054;  FRL-e072-«] 

Intent  to  Suspend  Certain  Pasticida 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.SX:.  136  et  seq.,  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
reqiured  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  niunbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  FinaUy,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 


requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Day,  Office  of  Compliance 
(2225A],  Agriculture  and  Ecosystem 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  564-4133. 
SUPPLEMENTARY  INFORMATION: 
I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

Sureco  Incorporated 

Suite  200 

9555  James  Avenue  South 

Bloomington,  MN  55431 

SUBJECT:  Suspension  of  Registration  of 

Pesticide  Product(s)  Containing  Rotenone  for 

Failure  to  Comply  with  the  Rotenone  Section 

4  Phase  5  Reregistration  Eligibility  Docimient 

Data  Call-In  Notice  Dated  March  30, 1998 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  efi'ective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a){2)a)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  imposed  ptirsuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  IE)  to  this 
Notice.  The  affected  products  and  the 
requirements  which  you  foiled  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  n  Suspension  Report  - 
Requirement  List 
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Attachment  HI  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 
and  the  Agency's  procedxiral  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases,  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argtmient  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
requested,  the  Agency  willissue  a  final 
order  at  the  conclusion  of  the  hearing 
governing  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  miist 
be  submitted  to:  Hearing  Clerk,  1900, 


U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Clerk  by  the  30th  day  from  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  30-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  by  operation  of  law  and, 
under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 


review. 


The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the       ^., 
following  EPA  offices,  and  the  staffs  ,:(£ 
thereof,  are  designated  as  judicial  staff (4 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  commimication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  molts  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  Section  4  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-in  Notice  requirements.  In  order  to 
avoid  suspension  imder  this  option,  you 
must  satisfactorily  comply  wiUi 
Attachment  n.  Requirement  List,  for 
each  product  by  submitting  all  required 
supporting  data/information  described 
in  Attachment  n  and  in  the  Explanatory 
Appendix  (Attachment  IE)  to  the 
following  address  (preferably  by 
certified  mail): 

Office  of  Compliance  (2225A), 
Agriculture  and  Ecosystems  Division,     ** 
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U.S.  Environmental  Protection 

Agency,  401  M  St..  SW..  Washington, 

DC  20460. 

For  you  to  avoid  automatic 
suspension  imder  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  imtil  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 


registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deUver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  Section  4  Data 
Requirements  Notice  or  Section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.. 


all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  yoiu-  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Francisca  Liem  at  (202)  564-2365. 
Sincerely  yours. 

Director,  Agriculture  and  Ecosystems 
Division,  Office  of  Compliance 

Attachments: 
Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  in  -  Explanatory  Appendix 

n.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


- 

Table  A-List  of  Products 

Registrant  Affected 

EPA  Registration 
Number 

Active  Ingredient 

Name  of  Product 

Date  Issued 

Hi- Yield  Chemical  Company 
Riverdale  ChomicaJ  Co 
Sphere  Corp 
Sureco  Incorporated 
Voluntary  Purch«»sing  Group. 
Inc. 

03491100021 
00022800248 
06607000001 
00076900857 
00740100433 

Rotenone 
Rotenone 
Rotenone 
Rotenone 
RoterxMie 

Hi-Yield  Rotenone  100  insecticide  Dust 

Riverdale  Rotenone  Garden  Dust  Or  Spray 

True  Stop  Insecticide 

Science  Red  An-ow  Insect  Spray 

3  Way  Dust  Garden  Insecticide 

3/1/99 
3/1/99 
3/1/99 
3/1/99 
3/1/99 

m.  Basis  for  Issaance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 


Table  B-Llst  of  Requirements 

< 

Active  Ingredient 

Registrant  Affected 

Requirement  Name 

Original 
Due-Date 

Rotenone 

Hi-Yield  Ctramical 
Company 

30-Day  Response 

4/30/98 

Confidential  Statement  of  Formula  (CSF)  Form 

4/30/98 

Hydrolysis  (Guideline  Reference  No:  161-1) 

4/30/98 

Pfiotodegradation  -  Water  (Guideline  Reference  No:  161-2) 

4/30/98 

Photodegradation  -  Soil  (Guideline  Reference  No:  161-3) 

4/30/98 

Aerobic  Aquatic  Metatjolism  (Guideline  Reference  No:  162-4) 

4/30/98 

Leactiing  and  Adsorption/Desorption  (Guideline  Reference  No:  163-1) 

4/30/98 

Soil  Field  Dissipation  (Guideline  Reference  No:  164-1) 

4/30/98 

Aquatic  Field  Dissipation  (Sediment)  (Guideline  Reference  No:  164-2) 

4/30«8 

Rotational  crops  -  confined  (Guideline  Reference  No:  165-1) 

4/30/98 

Irrigated  aops  (Guideline  Reference  No:  165-3) 

4/30/98 
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Table  B-List  of  Requirements— Cknitinued 


Active  ingredient 


Registrant  Affected 


Riverdale  Chemical 
Company 


Rotenone 


Spf)ereCorp 


Rotenone 


Sureco  Incorporated 


Requirement  Name 


Nature  of  Residue  -  Plants  (Guideline  Reference  No:  171 -4(a)) 

Nature  of  Residue  -  Livestock  (Guideline  Reference  No:  171 -4(b)) 

Residue  Analytical  Method  -  Plants  (Guideline  Reference  No:  171 -4(c)) 

Residue  Analyticaf  Method  -  Animals  (Guideline  Reference  No:  171 -4(d)) 

Storage  Stability  (Guideline  Reference  No:  171 -4(e)) 

Magnitude  of  Residue  -  Meat/Mllk/Pouttry/Eggs  (Guideline  Reference  No:  171- 

40)) 
Crop  field  trials  (Guideline  Reference  No:  171-4(k)) 
Magnitude  of  residue  in  processed  foods/feeds  (Gukleline  Reference  Ho:  171- 

4(1)) 

30-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Form 

Hydrolysis  (Guideline  Reference  hto:  161-1) 

Photodegradation  -  Water  (Gukleline  Reference  No:  161-2) 

Photodegradatkxi  -  Soil  (Gukleline  Reference  No:  161-3) 

Aerobic  Aquatk;  Metat)Olism  (Guideline  Reference  No:  162-4) 

Leaching  and  Adsorption/Desorptk)n  (Guideline  Reference  No:  163-1) 

Soil  FieW  Dissipation  (Gukleline  Reference  No:  164-1) 

Aquatic  Field  Dtssipatkw  (Sediment)  (Gukteline  Reference  No:  164-2)  • 

Rotatronal  crops  -  confined  (Gukleline  Reference  No:  165-1) 

Inigated  crops  (Guideline  Reference  Uo:  165-3) 

Nature  of  Residue  -  Rants  (Guideline  Reference  No:  171 -4(a)) 

Nature  of  Residue  -  Livestock  (Gukleline  Reference  No:  171 -4(b)) 

Resklue  Analytical  Method  -  Plants  (Guideline  Reference  No:  171 -4(c)) 

Residue  Analytical  Method  -  Animals  (Guideline  Reference  No:  171 -4(d)) 

Storage  Stability  (Gukleline  Reference  No:  171 -4(e)) 

Magnitude  of  Resklue  -  Meat/Milk/Poultry/Eggs  (Gukleline  Reference  No:  171- 

m 

Crop  fiekl  trials  (Gukleline  Reference  No:  171-4(k)) 

Magnitude  of  resklue  In  processed  foods/feeds  (Gukleline  Reference  No:  171- 

4(1)) 
30-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Form 
Hydrolysis  (Guideline  Reference  No:  161-1) 
Photodegradatkm  -  Water  (Gukleline  Reference  No:  161-2) 
Photodegradatkjn  -  Soil  (Guideline  Reference  No:  161-3) 
Aerobic  Aquatk:  Metabolism  (Gukleline  Reference  No:  162-4) 
Leaching  and  Adsorptton/Desorption  (Gukleline  Reference  No:  163-1) 
Soil  Field  Dissipation  (Gukleline  Reference  No:  164-1) 
Aquatic  ReW  Dissipatron  (Sediment)  (Gukleline  Reference  No:  164-2) 
Rotatk>nal  crops  -  confined  (Guideline  Reference  No:  165-1) 
Irrigated  crops  (Gukleline  Reference  No:  165-3) 
Nature  of  Residue  -  Plants  (Guideline  Reference  No:  171 -4(a)) 
Nature  of  Resklue  -  Livestock  (Guideline  Reference  No:  171 '4(b)) 
Residue  Analytical  Method  -  Plants  (Gukleline  Reference  No:  171 -4(c)) 
Residue  Analytkal  Method  -  Animals  (Guideline  Reference  No:  171 -4(d)) 
Storage  Stability  (Gukleline  Reference  No:  171 -4(e)) 
Magnitude  of  Resklue  -  Meat/Mllk/Poultry/Eggs  (Guideline  Reference  No:  171- 

4(i)) 
Crop  field  trials  (Guideline  Reference  No:  171-4(k)) 
Magnitude  of  resklue  in  processed  foods/feeds  (Guideline  Reference  No:  171- 

4(0) 

30-Day  Response  (Guideline  Reference  No:  *) 
Confidential  Statement  of  Formula  (CSF)  Fonm 
Hydrolysis  (Guideline  Reference  No:  161-1) 
Photodegradation  -  Water  (Guideline  Reference  No:  161-2) , 
Photodegradatkjn  -  Soil  (Guideline  Reference  No:  161-3) 
Aerobic  Aquatk:  Metatx)lism  (Gukleline  Reference  No:  162-4) 
Leaching  and  Adsorptlon/DesorptkKi  (Guideline  Reference  No:  163-1) 
Soil  Field  Dissipation  (Guideline  Reference  No:  164-1) 
Aquatic  Fiekl  Dissipation  (Sediment)  (Gukleline  Reference  No:  164-2) 
Rotational  crops  -  confined  (Guideline  Reference  No:  165-1) 
Inigated  crops  (Gukleline  Reference  No:  165-3) 
Nature  of  Residue  -  Plants  (Guideline  Reference  No:  171 -4(a)) 
Nature  of  Residue  -  Livestock  (Guideline  Reference  No:  171 -4(b)) 
Residue  Analytical  Method  -  Plants  (Guideline  Reference  No:  171 -4(c)) 
Residue  Analytical  Method  -  Animals  (Guideline  Reference  Ho:  171 -4(d)) 
Storage  Stability  (Guideline  Reference  No:  171 -4(e)) 

Magnitude  of  Resklue  -  Meat/Milk/Poultry/Eggs  (Gukleline  Reference  No:  171- 
4(i)) 


Origkial 
Due-Date 


4/30/98 
4/30^ 
4/30^ 
4/30/96 
4/30/96 
4/30/96 

4/30/98 
4/30/96 

4/30/98 

4/30/98 
4/30/96 
4/30l«6 
4/30/96 
4/30/96 
4/30/98 
4/30/96 
4/30/96 
4/30/96 
4/30/96 
4/30/96 
4/30/96 
4/30/98 
4/30^ 
4/30/98 
4/30/96 

4/30/96 
4/30/96 

4/30/98 
4/30/98 
4/30/98 
4/30/96 
4/30/96 
4/30/96 
4/30/96 
4/30/96 
4/30/98 
4/30/96 
4/30/96 
4/30/98 
4/30/98 
4/30/96 
4/30/98 
4/30/98 
4/30/98 

4/30/98 
4/30f98 

4/30/98 
4/30/96 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4A30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
4/30/98 
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Table  B-List  of  Requirements — Continued 


Active  Ingredient 

Registrant  Affected 

Requirement  Name 

Original 
Due-Date 

Crop  field  trials  (Guideline  Reference  No:  171-4(k)) 

4/30/98 

Magnitude  of  residue  in  processed  foods/feeds  (Guideline  Reference  No:  171- 

4(1)) 
30-Day  Response  (Guideline  Reference  No:  *) 

4/30/98 

Rotenone 

Voluntary  Purchasing 

4/30/98 

Group,  Inc. 

Hydrolysis  (Guideline  Reference  No:  161-1) 

.4/30/98 

Pfiotodegradation  -  Water  (Guideline  Reference  No:  161-2) 

4/30/98 

Photodegradation  -  Soil  (Guideline  Reference  No:  161-3) 

4/30/98 

Aerobic  Aquatic  Metabolism  (Guideline  Reference  No:  162-4) 

4/30/98 

Leaching  and  Adsorptlon/Desorptlon  (Guideline  Reference  No:  163-1) 

4/30/98 

Soil  Field  Dissipation  (Guideline  Reference  No:  164-1) 

4/30/98 

Aquatic  Field  Dissipation  (Sediment)  (Guideline  Reference  No:  164-2) 

4/30/98 

Rotational  crops  -  confined  (Guideline  Reference  No:  165-1) 

4/30/98 

» 

Irrigated  crops  (Guideline  Reference  No:  165-3) 

4/30/98 

Nature  of  Residue  -  Plants  (Guideline  Reference  No:  171 -4(a)) 

4/30/98 

Nature  of  Residue  -  Livestock  (Guideline  Reference  No:  171 -4(b)) 

4/30/98 

ReskJue  Analytical  Method  -  Plants  (Guideline  Reference  No:  171 -4(c)) 

4/30/98 

Residue  Analytical  Method  -  Animals  (Guideline  Reference  No:  171 -4(d)) 

4/30/98 

Storage  Stability  (Guideline  Reference  No:  1 71  -4(e)) 

4/30/98 

Magnitude  of  Residue  -  Meat/Mllk/Poultry/Eggs  (Guideline  Reference  No:  171- 

40)) 
Crop  field  trials  (Guideline  Reference  No:  171-4(k)) 

4/30/98 

4/30/98 

Magnitude  of  residue  in  processed  foods/feeds  (Gukleline  Reference  No:  171- 
4(0) 

4/30/98 

IV.  Attachment  III  Siupension  Report — 
Explanatory  Appendix 

This  Explanatory  Appendix  provides 
a  discussion  of  the  basis  for  the  Notice 
of  Intent  to  Suspend  issued  herewith. 
Rotenone 

In  October  1988,  the  Agency  issued 
the  Rotenone  Registration  Standard 
which  included  a  Data  Call-in  Notice 
affecting  your  Rotenone  product 
registration(s).  That  Notice  required  that 
you  select  options  as  to  how  you  were 
going  to  satisfy  data  requirements  to 
maintain  in  effect  your  product 
registration(s).  You  sought  and  were 
granted  a  Generic  Data  Exemption  (GDE) 
based  on  your  response  to  the  Rotenone 
Registration  Standard.  Two  registrants 
previously  committed  to  produce  the 
generic  data  for  Rotenone.  Those 
registrants  subsequently  notified  the 
Agency  that  they  have  decided  not  to 
support  any  terrestrial  crop  uses. 

On  March  30,  1998,  the  Agency  sent 
a  letter  to  all  Rotenone  registrants 
requiring  them  to  elect  options  for 
supporting  the  terrestrial  crop  uses  of 
Rotenone.  You  received  this  letter  on 
April  6, 1998,  as  evidenced  by  a  retiun 
receipt  green  card. 

The  letter  sent  you  on  March  30, 
1998,  required  that  you  respond  to  the 
Agency  within  30  days  following  your 
receipt  of  the  letter  on  your  selection  of 
options  to  satisfy  data  requirements  for 
the  terrestrial  crop  uses  of  Rotenone, 
among  those  identified  in  the  letter.  To 
date,  the  Agency  has  not  received  a 


response  fi-om  you  despite  additional 
attempts  to  contact  your  company  by 
telephone. 

Failiue  to  satisfy  the  outstanding  data 
requirements  is  a  basis  for  suspension 
under  (3)(c)(2)(b)  of  FIFRA.  Since  you 
have  not  satisfied  the  data  requirements 
either  by  submission  of  the  data  or  a 
selection  of  another  appropriate  option, 
the  Agency  is  issuing  this  Notice  of 
Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  fi'om  the 
contact  person  noted  above. 

Dated:  May  10,1999. 
J.  Richard  Colbert, 

Director,  Agriculture  and  Ecosystems 
Division,  Office  of  Compliance. 

(FR  Doc.  99-12592  Filed  5-18-99;  8:45  am] 
BILUNG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34131C;  FRL-6082-3] 

Organophosphate  Pesticide: 
Azinphos-Mettiyl;  Availability  of 
Revised  Risk  Assessments  and  Public 
Participation  on  Risic  Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
one  organophosphate  pesticide, 
azinphos-methyl.  In  addition,  this 
notice  starts  a  60-day  public 
participation  period  during  which  the 
public  is  encouraged  to  submit  risk 
management  ideas  or  proposals.  These 
actions  are  in  response  to  a  joint 
initiative  between  EPA  and  the 
Department  of  Agriculture  to  increase 
transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-34131C,  must  be 
received  by  EPA  on  or  before  July  19, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IE.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 


EPA,  it  is  imperative  that  you  identify 
docket  control  number  OPP-34131C  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Action  Apply  To  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  vdde  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  azinphos-methyl, 
including  environmental,  human  health, 
and  agricultxu-al  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particiilar  entity,  consult 
the  person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 
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A.  Electronically 

You  may  obtain  electronic  copies  of 
this  docimient  and  other  related 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  To  access 
this  document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  docmnents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  imder  docket 
control  number  OPP-34131C.  The 
official  record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 


Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fi^m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  (PIRIB) 
telephone  niunber  is  (703)  305-5805. 

C.  By  Telephone 

If  you  need  additional  information 
abou;  this  action,  you  may  also  contact 
the  person  identified  in  the  "FOR 
FURTHER  INFORMATION"  section. 

m.  How  Can  I  Respond  To  This  Action? 

A.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  nimiber  OPP- 
341 3 IC  in  the  subject  line  on  the  first 
page  of  yoiu-  response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The 
Docimient  Control  Office  (DCO)  is  open 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  may  mail  or 
deliver  your  standard  computer  disk 
using  the  addresses  in  this  unit.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 


format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPP-34131C.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu«s  for  claiming  CBI, 
please  consult  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

IV.  What  Action  is  EPA  Taking  in  This 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  dociunents  for  one 
organophosphate,  azinphos-methyl. 
These  dociunents  have  been  developed 
as  part  of  the  pilot  public  participation 
process  that  EPA  and  USDA  are  now 
using  for  involving  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  F*rotection  Act 
(FQPA),  and  the  reregistration  of 
individual  organophosphate  pesticides 
imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Conmiittee  (TRAC).  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA*s  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  public 
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through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
azinphos-methyl  preliminary  risk 
assessments,  which  where  released  to 
the  public  August  10. 1998  (63  FR 
43175)  (FRI^-€024-3).  and  January  15, 
1999  (64  FR  2644)  (FRL-6056-9), 
through  notices  in  the  Federal  Register. 
In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  azinphos-methyl.  The  Agency  is 
providing  an  opportumity,  through  this 
notice,  for  interested  parties  to  provide 
written  risk  management  proposals  or 
ideas  to  the  Agency  on  the  chemical 
specified  in  this  notice.  Such  comments 
and  proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  azinphos- 
methyl  use  sites  or  crops  across  the 
United  States  or  in  a  particular 
geographic  region  of  the  coujitry.  To 
address  dietary  risk,  for  example, 
commentors  may  choose  to  discuss  the 
feasibility  of  lower  application  rates, 
increasing  the  time  interval  between 
application  and  harvest  ("pre-harvest 
intervals"),  modifications  in  use,  or 
suggest  alternative  measures  to  reduce 
residues  contributing  to  dietary 
exposure.  For  occupational  risks, 
commentors  may  suggest  personal 
protective  equipment  or  technologies  to 
reduce  expo8iu«  to  workers  and 
pesticide  handlers.  Although  revisions 
to  the  ecological  risk  assessment  are  not 
yet  complete,  EPA  welcomes 
suggestions  for  reducing  environmental 
exposure.  EPA  will  provide  other 
opportunities  for  public  participation 
and  conunent  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 


participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commentor's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  Jidy  19, 1999  at  the  addresses 
given  under  the  "ADDRESSES"  section. 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
organophosphate  specified  in  this 
notice. 

Dated:  May  13, 1999. 

Jack  E.  Hoiuenger, 

Acting  Director,  Special  Review  and 
ReregistTation  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-12591  Filed  5-18-99;  8:45  am] 

BILLING  COOE  66aO-Sfr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34184;  FRL  6073-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  Jime  18, 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Thomas  C.  Harris,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Room  266A,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Midway, 
Arlington,  VA  22202,  (703)  308-9423;  e- 
mail:  harris.thomas@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intient  to  Delete  Uses 

This  Notice  announces  receipt  by  the 
Agency  of  applications  fi'om  registrants 
to  delete  uses  in  the  18  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients,  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  Jime  18, 
1999  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  30- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  from  Label 

279-3134 

Questor  MUP  Insecti- 
cide 

Chlorpyrifos 

Pest  Control  Indoors  (Indoor):  Indoor  broadcast  use;  total 
release  loggers  for  Indoor  residential  and  non-residential 
(except  greenhouse)  use;  coating  products  intended  for 
large  surface  areas  such  as  floors,  walls,  and  ceilings  in- 
side residential  dwellings,  offices,  schools,  or  health  care 
institutions  including  but  not  limited  to  houses,  apart- 
ments, nursing  homes,  and  patient  rooms  in  hospitals. 
Pets  and  Domestic  Animals  (Indoor):  Animal  dips,  sprays, 
shampoos,  dusts.   Aquatic  Uses  (Aquatic  Food  Crop/ 
Aquatic  Non-Food):  Any  aquatic  use  including  mosquito 
larvicide.  Pest  Control  Indoors  or  Outdoors  (Domestic  In- 
door or  Outdoor):  Paint  additives,  application  in  sewer 
manholes. 
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Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pestode  Registrations— 

Continued 


EPA  Reg  No. 

Product  Name 

432-570 

UltraTEC  Insecticide 

with  SBP-1 382/ 

Chlorpyrifos  Trans- 

parent Emulsion 

Concentrate  1.6%- 

16% 

432-571 

UltraTEC  Insecticide 

with  SBP-1 382/ 

Chloropyrifos  Trans- 

parent Emulsion 

Concentrate  3.2%- 

16% 

432-615 

Crossfire-D  TEC  with 

Chlorpyrifos/ 

432-692 


432-718 


769-690 


1021-1215 


1021-1220 


1021-1221 


1021-1434 


1021-1438 


1021-1444 


1021-1506 


Esbiothrin  25%  - 
2.5%  Transparent 
Emulsion  Con- 
centrate 

UltraTEC  Insecticide 
with  SBP-1 382/ 
Chlorpyrifos  Trans- 
parent Emulsion 
Concentrate  3.2%  - 
16%  LO 

SBP-1 382/ 
Chlorpyrifos  Trans- 
parent Emulsion 
Concentrate  3.2%  - 
16%  LO 

DFC-4  Formulators 
Concentrate 

Pyrocide  Intermediate 
7129 


D-TRANS  Inter- 
mediate 1957 


Pyrocide  Intermediate 
7130 


Esbiol  Intermediate 
2235 


D-TRANS  Inter- 
mediate 2247 


Multicide  Intermediate 
2253 


D-TRANS  Inter- 
mediate 2321 


Activa  Ingredient 


Resmethrin 
Chlorpyrifos 


Resmethrin 
Chlorpyrifos 


Delete  from  Label 


Do. 


Do. 


Chlorpyrifos 
d-frans-allethrin 


Resmethrin 
Chlorpyrifos 


Resmethrin 
Chlorpyrifos 


Do. 


Do. 


Chlorpyrifos 

Pyrethrins 

Piperonyl  butoxide  

/V-Octyl  bicycloheptene 

dicarboximide. 
Chlorpyrifos 

d-trans  allethrin 

Piperonyl  butoxide  

AK)ctyl  bicycloheptene 

dicartx)ximide. 
Chlorpyrifos 

Pyrethrins 

Piperonyl  butoxide  

AWDctyl  bicycloheptene 

dicartx>ximide. 
Chlorpyrifos 

S-Bioallethrin 
AWctyl  bicycloheptene 

dicartxjximide. 
Chlorpyrifos 

d-trans  allethrin 
AAOctyl  bicycloheptene 

dicartxjximide. 
Chlorpyrifos 

d-phenothrin 

^Octyi  bicycloheptene 

dicartwximide. 
Chlorpyrifos 

d-trans  allethrin 
^K)ctyl  bicycloheptene 

dicart>oximide. 
Chlorpyrifos 


Do. 

Do. 
Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
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Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  from  Label 

4816-447 

P-D  5  Residual  Insec- 
ticide Intermediate 

Pyrenone  Dursban 
Aqueous  Base 

Pyrenone  Dursban  W- 
8 

Pyrenone  Dursban 
Aqueous  Base  II 

Pyrethrins 

Piperonyl  Butoxide 

Do. 

4816-622 

Chlorpyrifos 

Pyrethrins 

Piperonyl  Butoxide 

Da 

4816-634 

Chlorpyrifos 

Pyrethrins 

Piperonyl  Butoxide 

Do. 

4816-638 

Chlorpyrifos 

Pyrethrins 

Piperonyl  Butoxide 

Do. 

Chlorpyrifos 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1 ,  in  sequence  by  EPA  company  number. 

Table  2— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


Company  Name  and  Address 


279 

432 

769 

1021 

4816 


FMC  Corporation,  Agricultural  Products  Group,  1735  Mari<et  St.,  Philadelphia,  PA  19103 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645 

SureCo,  Inc.,  An  Indirect  Subsidiary  of  Verdant  Brands,  Inc.,  9555  James  Ave.,  South,  Suite  200.  Bloomington,  MN  55431 

McLaughlin  Gormley  King  Company,  8810  Tenth  Avenue  North,  Minneapolis,  MN  55427 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  12  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  May  5, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  99-12481  Filed  5-18-99;  8:45  am] 
BILUNG  COOE  6S60-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-e73;  FRL-6079-8] 

Notica  Of  HIIng  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 


proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  nxmiber  PF-873,  must  be 
received  on  or  before  June  18,  1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  conunent 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 


record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice,  All  written 
comments  will  bie  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION 
CONTACT:. Sidney  Jackson,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  272,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-7610;  e- 
mail:jackson.  sidney@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 


petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.. 

The  ofBcial  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-873] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doamient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
op|}-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  conmients  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-873)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  7. 1999. 

Peter  C^aulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  section  408(d)(3}  of  the 
FFDCA.  The  summary  of  the  petitions 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  pubUshing  the  petitions 
suounaries  verbatim  without  editixig 
them  in  any  way.  The  petition  simxmary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 
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1.  Interregional  Research  Project  No.  4 

PP  6E4629,  6E4760,  8E4993.  8E5009. 
9E5084.  9E5069.  and  9E5064 

EPA  has  received  pesticide  petitions 
(6E4629,  6E4760,  8E4993,  8E5009, 
9E5084,  9E5069,  and  9E5064)  irom 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.  O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903 
and  FMC  Corporation,  Agricultiual 
Group,  Philadelphia,  PA  19103 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  residues  of  the  insecticide 
bifenthrin,  2-methyl-(l,l'-biphenyl)-3-yl 
methyl-3-(2-chloro-3,3,3-trifluoro-l- 
propenyl)-2,2  dimethylcyclopropane 
carboxylate  in  or  on  the  raw  agricultural 
commodities  (RAC): 

1.  PP  6E4629  proposes  the 
estabUshment  of  a  tolerance  for 
artichoke  at  1  part  per  million  (ppm). 

2.  PP  6E4760  proposes  the 
establishment  of  a  tolerance  for  crop 
group  9  cuCTubit  vegetables  at  0.4  ppm. 

3.  PP  8E4993  proposes  the 
establishment  of  a  tolerance  for  crop 
subgroup  6B  edible-podded  legimie 
vegetables  at  0.2  ppm. 

4.  PP  8E5009  proposes  the 
estabUshment  of  a  tolerance  for  eggplant 
at  0.05  ppm. 

5.  PP  9E5084  proposes  the 
establishment  of  a  tolerance  for 
rapeseed  including,  canola  and  crambe 
seed,  at  0.05  ppm. 

6.  PP  9E5069  proposes  the 
establishment  of  a  tolerance  for  crop 
subgroup  5A  Head  and  Stem  Brassica, 
excluding  cabbage,  at  0.6  ppm  and 
cabbage  at  4.0  ppm. 

7.  PP  9E5064  proposes  the 
establishment  of  a  tolerance  for  crop 
subgroup  6B,  succulent  shelled  peas 
and  beans  at  0.5  ppm. 

2.  FMC  Corporation 

PP8F5014 

EPA  has  received  a  pesticide  petition 
(8F5014)  from  FMC  Corporation, 
Agricultural  Group,  Philadelphia,  PA 
19103  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  insecticide  bifenthrin  in  or  on  the 
raw  agricultural  commodity:  sweet  com 
at  0.05  ppm  and  proposes  to  amend  the 
existing  tolerance  for  com  forage  from 
2.0  to  3.0  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 


the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Addition^  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  bifenthrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabol^m 
of  radiolabelled  bifenthrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concem  is  the  parent 
compoimd  only. 

2.  Analytical  method.  The  practical 
analytical  method  for  detecting  and 
measuring  levels  of  bifenthrin  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  Gas  Chromatography  with 
Electron  Capture  Detection  (GC/ECD) 
analytical  method  P-2132M. 

3.  Magnitude  of  residues.  Field 
bifenthrin  residue  trials  for  each 
commodity,  unless  otherwise  noted, 
were  conducted  according  to  approved 
protocol  that  include  5  applications  of 
the  active  ingredient  (a.i.)  at  a  rate  of  0.1 
pounds  (lbs.)  a.i./  acre(A). 

Field  residue  trials  have  been 
conducted  at  the  maximimi  label  rate  for 
lima  bean  and  succulent  shelled  peas. 
Results  from  these  trials  demonstrate 
that  the  proposed  bifenthrin  tolerance  of 
0.05  ppm  for  subgroup  6B  succulent 
shelled  peas  and  beans  will  not  be 
exceeded  when  the  product  is  applied 
following  the  proposed  use  directions. 

Field  residue  trials  meeting  EPA 
study  requirements  have  been 
conducted  at  the  maximum  label  rate  for 
the  crop  canola.  Results  irom  these  trials 
demonstrate  that  the  proposed 
bifenthrin  tolerance  of  0.05  ppm  for 
rapeseed  (including  canola  and  crambe) 
will  not  be  exceeded  when  the  product 
is  applied  following  the  proposed  use 
directions. 

Residues  of  bifenthrin  in  or  on 
artichoke  were  evaluated  in  two  field 
trials  where  artichokes  were  treated 
with  bifenthrin  at  the  rates  of  0.1  lb  a.i./ 
A  or  0.2  lb  a.i./A.  Samples  were  taken 
5  days  after  the  last  treatment. 
Artichokes  treated  at  the  rate  of  0.1  lb 
a.i./A  had  residues  as  high  as  0.67  ppm. 
Artichokes  treated  at  the  rate  of  0.2  lb 
a.i./A  had  residues  as  high  as  0.62  ppm. 

Residue  levels  of  bifenthrin  in 
eggplant  were  evaluated  in  field  trails 
after  two  treatments  at  a  rate  of  0.1  lbs. 
a.i./A  and  samples  taken  7  days  after  the 
last  application.  No  detectable  residues 
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above  tlie  test  method's  limit  of 
quantitation  (LOQ)  (0.05  ppm)  were 
found  in  any  of  the  test  samples. 

Field  residue  trials  conducted  for  the 
cucurbit  vegetable  group  included  a 
total  of  three  foliar  applications  of 
bifenthrin  at  0.1  lb  a.i./A  to  cucimiber, 
cantaloupe  and  summer  squash.  The 
first  foliar  application  was  applied 
prebloom;  the  second  application  was 
applied  post  bloom;  the  third 
application  was  made  post  bloom  7  to 
10  days  after  the  second  application, 
except  in  one  instance.  In  some  trials, 
fruit  were  harvested  0,  3  and  7  or  8  days 
after  the  last  application.  In  all  cases, 
the  maximum  residue  foimd  did  not 
exceed  the  proposed  tolerance  of  0.4 
ppm. 

For  the  head  and  stem  brassica  crop 
subgroup  (5A),  IR-4  proposed  that  EPA 
establish  a  tolerance  for  bifenthrin  on 
commodities,  excluding  cabbage,  at  0.6 
ppm,  and  that  a  separate  tolerance  for 
cabbage  be  established  at  4.0  ppm. 
Samples  were  collected  6-8  days  after 
the  last  application  for  the  analysis  of 
residues.  Residues  up  to  0.56  ppm 
bifenthrin  were  foimd  in  broccoli  and 
up  to  0.19  ppm  were  found  in 
caiiliflower  samples.  Treated  cabbage 
sampled  showed  residues  as  high  as 
3.09  ppm  in  heads  with  wrapper  leaves. 
The  tolerance  proposal  for  bifenthrin  on 
cabbage  is  based  on  residue  data  for 
cabbage  with  wrapper  leaves. 

Field  residue  trials  were  conducted  at 
the  maximum  label  rate  for  the  crop 
subgroup  edible-podded  legimie 
vegetables.  Results  bom  these  trails 
demonstrate  that  the  proposed 
bifenthrin  tolerance  of  0.2  ppm  (crop 
subgroup  edible-podded  legume 
vegetables)  and  0.5  ppm  (crop  subgroup 
succulent  shelled  pea)  will  not  be 
exceeded  when  the  product  is  applied 
following  the  proposed  use  directions. 

B.  Toxicologica]  Profile 

1.  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk.  FMC  has 
used  the  maternal  no-observed  adverse 
effect  level  (NOAEL)  of  1.0  milligrams/ 
kilogram/day  (mg/kg/day)  fit)m  the  oral 
developmental  toxicity  study  in  rats. 
The  maternal  lowest-observed  adverse 
effect  level  (LOAEL)  of  this  study  of  2.0 
mg/kg/day  was  based  on  tremors  from 
day  7-17  of  dosing.  This  acute  dietary 
endpoint  is  used  to  determine  acute 
dietary  risks  to  all  population 
subgroups. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  conducted  on 
bifenthrin  and  all  3aelded  negative 
results  including:  gene  mutation  in 
Salmonella  (Ames);  chromosomal 
aberrations  in  Chinese  hamster  ovary 


and  rat  bone  marrow  cells; 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  locus  mutation  in 
mouse  l)anphoma  cells;  and 
unscheduled  DNA  synthesis  in  rat 
hepatocytes. 

3.  Reproductive  and  developmental 
toxicity— i.  In  the  rat  reproduction 
study,  parental  toxicity  occurred 
(decreased  bwt)  at  5  mg/kg/day  with  a 
NOAEL  of  3  mg/kg/day.  There  were  no 
developmental  (pup)  or  reproductive 
effects  up  to  5.0  mg/kg/day  highest  dose 
tested  (HDT).  See  discussion  of 
developmental  toxicity  studies  in 
section  E.2  of  this  unit. 

ii.  Postnatal  sensitivity.  Based  on  the 
absence  of  pup  toxicity  up  to  dose  levels 
which  produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
postnatal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

4.  Subchronic  toxicity  The  maternal 
NOAEL  of  1.0  mg/kg/day  from  the  oral 
developmental  toxicity  study  in  rats  is 
also  used  for  short-  and  intermediate- 
term  margin  of  exposure  (MOE) 
calculations  (as  well  as  acute,  discussed 
in  (1)  above).  The  maternal  LOAEL  of 
this  study  of  2.0  mg/kg/day  was  based 
on  tremors  bom  day  7-17  of  dosing. 

5.  Chronic  toxicity— i.  The  reference 
dose  (RfD)  has  been  established  at  0.015 
mg/kg/day.  This  RfD  is  based  on  a  1- 
year  oral  feeding  study  in  dogs  with  a 
NOAEL  of  1.5  mg/kg/day,  based  on 
intermittent  tremors  observed  at  the 
LOAEL  of  3.0  mg/kg/day;  an  uncertainty 
factor  of  100  is  used. 

ii.  Bifenthrin  is  classified  as  a  Group 
C  chemical  (possible  human  carcinogen) 
based  upon  urinary  bladder  timiors  in 
mice;  assignment  of  a  Q*  has  not  been 
recommended. 

6.  Animal  metabolism.  The 
metabolism  of  bifenthrin  in  animals  is 
adequately  understood.  Metabolism 
studies  in  rats  with  single  doses 
demonstrated  that  about  90%  of  the 
parent  compoimd  and  its  hydroxylated 
metabolites  are  excreted. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  bifenthrin  are  not  of 
toxicological  concern  and  need  not  be 
included  in  the  tolerance  expression. 

8.  Endocrine  disruption.  To  date,  no 
special  studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
bifenthrin  have  been  conducted. 
However,  no  evidence  of  such  effects 
were  reported  in  the  standard  battery  of 
required  toxicology  studies  which  have 
been  completed  and  found  acceptable. 
Based  on  these  studies,  FMC 
Corporation  concludes  that  there  is  no 
evidence  to  suggest  that  bifenthrin  has 


an  adverse  effect  on  the  endocrine 
system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Tolerances  have  been  established  for  the 
residues  of  bifenthrin,  in  or  on  a  variety 
of  raw  agricultural  commodities 
including:  hops;  strawberries;  com 
grain,  forage,  and  fodder;  cottonseed; 
and  livestock  commodities  of  cattle, 
goats,  hogs,  horses,  sheep,  poultry,  eggs 
and  milk.  Pending  tolerances  for 
artichokes,  the  crop  group  cucurbit 
vegetables,  the  crop  subgroup  edible- 
podded  legume  vegetables  and  subgroup 
succulent  shelled  pea  and  bean, 
eggplant,  citrus,  raspberries,  sweet  com, 
canola,  and  the  subgroup  head  and  stem 
brassica  also  exist.  For  the  purposes  of 
assessing  the  potential  dietary  exposure 
for  the  existing  and  pending  tolerances, 
FMC  has  utilized  available  information 
on  anticipated  residues,  monitoring  data 
and  percent  crop  treated  as  follows: 

ii.  Acute  exposure  and  risk.  Acute 
dietary  exposure  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  For  the  purposes  of  assessing 
acute  dietary  risk  for  bifenthrin,  the 
matemal  NOAEL  of  1.0  mg/kg/day  &t>m 
the  oral  developmental  toxicity  study  in 
rats  was  used.  The  matemal  LOAEL  of 
this  study  of  2.0  mg/kg/day  was  based 
on  tremors  frtim  day  7-17  of  dosing. 
This  acute  dietary  endpoint  was  used  to 
determine  acute  dietary  risks  to  all 
population  subgroups.  Available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  was  incorporated  into  a  Tier  3 
analysis,  using  Monte  Carlo  modeling 
for  commodities  that  may  be  consiuned 
in  a  single  serving.  These  assessments 
show  that  the  MOEs  are  greater  than  the 
EPA  standard  of  100  for  all 
subpopulations.  The  99.9th  percentile  of 
exposure  for  the  overall  U.S.  population 
was  estimated  to  be  0.005278  mg/kg/day 
(MOE  of  189).  The  99.9th  percentile  of 
exposure  for  all  infants  <  1-year  old  was 
estimated  to  be  0.006255  mg/kg/day 
(MOE  of  159).  The  99.9th  percentile  of 
exposure  for  nursing  infents  <  1-year 
old  was  estimated  to  be  0.004280  mg/ 
kg/day  (MOE  of  233).  The  99.9th 
percentile  of  exposure  for  non-niirsing 
infants  <  1-year  old  was  estimated  to  be 
0.005812  mg/kg/day  (MOE  of  172).  The 
99.9th  percentile  of  exposure  for 
children  1  to  6  years  old  (the  most 
highly  exposed  population  subgroup) 
was  estimated  to  be  0.009578  mg/kg/day 
(MOE  of  104).  Therefore,  FMC 
concludes  that  the  acute  dietary  risk  of 


bifenthrin,  as  estimated  by  the  dietary 
risk  assessment,  does  not  appear  to  be 
of  concern. 

iii.  Chronic  exposure  and  risk.  The 
acceptable  RfD  is  0.015  mg/kg/day, 
based  on  a  NOAEL  of  1.5  mg/kg/day 
firom  the  chronic  dog  study  and  an 
uncertainty  factor  of  100.  The  endpoint 
effect  of  concern  were  tremors  in  both 
sexes  of  dogs  at  the  LOAEL  of  3.0  mg/ 
kg/ day.  A  chronic  dietary  exposure/risk 
assessment  has  been  performed  for 
bifenthrin  using  the  above  RfD. 
Available  information  on  anticipated 
residues,  monitoring  data  and  percent 
crop  treated  was  incorporated  into  the 
analysis  to  estimate  the  Anticipated 
Residue  Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance  level  residues.  The  ARC  are 
estimated  to  be  0.000356  mg/kg  bwt/day 
and  utilize  2.4%  of  the  RfD  for  the 
overall  U.  S.  population.  The  ARC  for 
children  7-12  years  old  and  children  1- 
6  years  old  (subgroups  most  highly 
exposed)  are  estimated  to  be  0.000558 
mg/kg  bwt/day  and  0.001008  mg/kg 
bwt/day  and  utilizes  3.7%  and  6.7%  of 
the  RfD,  respectively.  Generally 
speaking,  the  EPA  has  no  cause  for 
concern  if  the  total  dietary  exposing 
from  residues  for  uses  for  which  there 
are  published  and  proposed  tolerances 
is  less  than  100%  of  the  RfD.  Therefore, 
FMC  concludes  that  the  chronic  dietary 
risk  of  bifen&rin,  as  estimated  by  the 
dietary  risk  assessment,  does  not  appear 
to  be  of  concern. 

iv.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
bifonthrin  is  immobile  in  soil  and  will 
not  leach  into  groimd  water.  Other  data 
show  that  bifenthrin  is  virtually 
insoluble  in  water  and  extremely 
lipophilic.  As  a  result,  FMC  concludes 
that  residues  reaching  siuface  waters 
from  field  runoff  will  quickly  adsorb  to 
sediment  particles  and  be  partitioned 
from  the  water  column.  Further,  a 
screening  evaluation  of  leaching 
potential  of  a  typical  pyrethroid  was 
conducted  using  EPA's  Pesticide  Root 
Zone  Model  (PRZM3).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  p5rrethroid  in  ground 
water  at  depths  of  1  and  2  meters  are 
essentially  zero  <  0.001  parts  per  billion 
(ppb).  Sur&ce  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZM3  and  Exposure  Analysis 
Modeling  System  (EXAMS)  using 
standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
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predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  surface 
water  would  normally  be  treated  before 
consimiption.  Based  on  these  analyses, 
the  contribution  of  water  to  the  dietary 
risk  estimate  is  negligible.  Therefore, 
FMC  concludes  that  together  these  data 
indicate  that  residues  are  not  expected 
to  occur  in  drinking  water. 

V.  Non-dietary  exposure.  Analyses 
were  conducted  which  included  an 
evaluation  of  potential  non-dietary 
(residential)  applicator,  post-application 
and  chronic  dietary  aggregate  exposures 
associated  with  bifenthrin  products 
used  for  residential  flea  infestation 
control  and  agricultural/commercial 
applications.  The  aggregate  analysis 
conservatively  assumes  that  a  person  is 
concurrently  exposed  to  the  same  active 
ingredient  via  the  use  of  consumer  or 
professional  flea  infestation  control 
products  and  to  chronic  level  residues 
in  the  diet.  In  the  case  of  potential  non- 
dietary  health  risks,  conservative  point 
estimates  of  non-dietary  exposiires, 
expressed  as  total  systemic  absorbed 
dose  (summed  across  inhalation  and 
incidental  ingestion  routes)  for  each 
relevant  product  use  category  (i.e.,  lawn 
care)  and  receptor  subpopulation  (i.e., 
adults,  children  1-6  years  and  infruats  < 
1-year)  are  compared  to  the  systemic 
absorbed  dose  NOAEL  for  bifenthrin  to 
provide  estimates  of  the  MOEs.  Based 
on  the  toxicity  endpoints  selected  by 
EPA  for  bifenthrin,  inhalation  and 
incidental  oral  ingestion  absorbed  doses 
were  combined  and  compared  to  the 
relevant  systemic  NOAEL  for  estimating 
MOEs. 

In  the  case  of  potential  aggregate 
health  risks,  the  above  mentioned 
conservative  point  estimates  of 
inhalation  and  incidental  ingestion  non- 
dietary  exposing  (expressed  as  systemic 
absorbed  dose)  are  combined  with 
estimates  (arithmetic  mean  values)  of 
chronic  average  dietary  (oral)  absorbed 
doses.  These  aggregate  absorbed  dose 
estimates  are  also  provided  for  adults, 
children  1-6  years  and  infants  <  1-year. 
The  combined  or  aggregated  absorbed 
dose  estimates  (summed  across  non- 
dietary  and  chronic  dietary)  are  then 
compared  with  the  systemic  absorbed 
dose  NOAEL  to  provide  estimates  of 
aggregate  MOEs. 

The  non-dietary  and  aggregate  (non- 
dietary  +  chronic  dietary)  MOEs  for 
bifenthrin  indicate  a  substantial  degree 
of  safety.  The  total  non-dietary 
(inhalation  +  incidental  ingestion) 
MOEs  for  post-application  exposure  for 
the  lawn  care  product  evaluated  was 
estimated  to  be  >  194,000  for  adults, 
52,400  for  children  1-6  years  old  and 


56,700  for  infents  <  1-year.  The 
aggregate  MOE  (inhalation  +  incidental 
oral  +  chronic  dietary,  siunmed  across 
all  product  use  categories)  was 
estimated  to  be  2,664  for  adults,  653  for 
children  1-6  years  old  and  1,042  for 
infents  (<  1-year).  It  can  be  concluded 
that  the  potential  non-dietary  and 
aggregate  (non-dietary  +  chronic  dietary) 
exposures  for  bifenthrin  are  associated 
with  substantial  margins  of  safety. 

D.  Cumulative  Effects 

In  consideration  of  potential 
ciunulative  effects  of  bifenthrin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  FMC 
Corporation  concludes  that  there  are 
currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  bifenthrin 
would  be  cumulative  with  those  of  other 
chemical  compounds,  thus  only  the 
potential  risks  of  bifenthrin  have  been 
considered  in  this  assessment  of  its 
aggregate  exposure.  FMC  intends  to 
submit  information  for  EPA  to  consider 
concerning  potential  cumulative  effects 
of  bifenthrin  consistent  with  the 
schedule  established  by  EPA  in  the 
Federal  Register  of  August  4, 1997  (62 
FR  42020)  (FRL-5734-6)  and  other  EPA 
publications  pursuant  to  the  Food 
Quality  Protection  Act. 

E.  Safety  Determination 

1.  U.S.  population.  The  established 
RfD  is  0.015  mg/kg/day,  based  on  a 
NOAEL  of  1.5  mg/kg/day  from  the 
chronic  dog  study  and  an  imcertainty 
factor  of  100.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  was 
incorporated  into  an  analysis  to  estimate 
the  ARC  for  26  population  subgroups. 
The  ARC  is  generally  considered  a  more 
realistic  estimate  than  an  estimate  based 
on  tolerance  level  residues.  The  ARC  are 
estimated  to  be  0.000356  mg/kg  bwt/day 
and  utilize  2.4%  of  the  RfD  for  the 
overall  U.S.  population.  The  ARC  for 
children  7-12  years  old  and  children  1- 
6  years  old  (subgroups  most  highly 
exposed)  are  estimated  to  be  0.000558 
mg/kg  bwt/day  and  0.001008  mg/kg 
bwt/day  and  utilizes  3.7%  and  6.7%  of 
the  RfD,  respectively.  Generally 
speaking,  the  EPA  has  no  cause  for 
concern  if  the  total  dietary  exposure 
from  residues  for  uses  for  which  there 
are  pubUshed  and  proposed  tolerances 
is  less  than  100%  of  the  RfD.  Therefore, 
FMC  concludes  that  the  chronic  dietary 
risk  of  bifenthrin,  as  estimated  by  the 
aggregate  risk  assessment,  would  not 
exceed  the  Agency's  level  of  concern. 
For  the  ovearall  U.S.  population,  the 
calculated  MOE  at  the  95th  percentile 
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was  estimated  to  be  719;  J86  at  the  99th 
percentile;  and  189  at  the  99.9th 
percentile.  For  all  in&nts  <  1-year  old, 
the  calculated  MOE  at  the  95th 
percentile  was  estimated  to  be  531;  186 
at  the  99th  percentile;  and  159  at  the 
99.9th  percentile.  For  nursing  infants  < 
1-year  old,  the  calculated  MOE  at  the 
95th  percentile  was  estimated  to  be 
1,478;  528  at  the  99th  percentile;  and 
233  at  the  99.9th  percentile.  For  non- 
niirsing  infants  <  1-year  old,  the 
calculated  MOE  at  the  95th  percentile 
was.  estimated  to  be  470;  189  at  the  99th 
percentile;  and  172  at  the  99.9th 
percentile.  For  the  most  highly  exposed 
population  subgroup,  child^n  1-6  years 
old,  the  calculated  MOE  at  the  95th 
percentile  was  estimated  to  be  347;  225 
at  the  99th  percentile;  and  104  at  the 
99.9th  percentile.  Therefore,  FMC 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
acute  exposure  to  bifenthrin. 

2.  Infants  and  children — i.  General.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  bifenthrin,  FMC  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit,  and  a  2- 
generation  reproductive  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  frtim 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  section  408  provides  that 
EPA  may  apply  an  additional  margin  of 
safety  for  ^n^ts  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  postnatal  toxicity  and  the 
completeness  of  the  data  base. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOAEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOAEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOAEL  was  1  mg/kg/day,  based  on 
tremors  at  the  LOAEL  of  2  mg/kg/day. 
The  developmental  (pup)  NOAEL  was 
also  1  mg/kg/day,  based  upon  increased 
incidence  of  hydroureter  at  the  LOAEL 
(2  mg/kg/day).  There  were  5/23  (22%) 
litters  affected  (5/141  fetuses  since  each 
litter  only  had  one  affected  fetus)  in  the 
2  mg/kg/day  group,  compared  with  zero 
in  the  control,  1,  and  0.5  mg/kg/day 
groups. 


According  to  recent  data  (1992-1994) 
for  this  strain  of  rat,  incidence  of 
distended  ureter  averaged  11%  with  a 
maximiun  incidence  of  90%. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occuned  as  decreased  bwt  at  5.0  mg/kg/ 
day  with  a  NOAEL  of  3.0  mg/kg/day. 
There  were  no  developmental  (pup)  or 
reproductive  effects  up  to  5.0  mg/kg/day 
HDT. 

iii.  Pre-  and  postnatal  sensitivity-A. 
Pre-natal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
fector. 

b.  Postnatal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infaints  and 
children  in  the  rat  reproduction  study. 

c.  Conclusion.  Based  on  the  above, 
FMC  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
imcertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  intuits 
and  children.  As  stated  above,  aggregate 
exposure  assessments  utilized  less  than 
10%  of  the  RfD  for  either  the  entire  U.S. 
population  or  any  of  the  26  population 
subgroups  including  infants  and 
children.  Therefore,  it  may  be 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bifenthrin  residues. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  residues  of 
residues  of  bifenthrin  in  or  on  the 
subject  commodities. 
[FR  Doc.  99-12482  Filed  5-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-AR;  FRL-6078-1] 

Lead;  Requirements  for  Lead-Based 
Paint  Activities  in  Target  Housing  and 
Child-Occupied  Facilities;  State  of 
Arkansas's  Authorization  Application 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice;  request  for  comments 
and  opportunity  for  a  public  hearing. 

summary:  On  March  29, 1999,  the  State 
of  Arkansas  submitted  an  application 
for  EPA  approval  to  administer  and 
enforce  training  and  certification 
requirements,  training  program 
accreditation  requirements,  and  work 
practice  standards  for  lead-based  paint 
activities  in  target  housing  and  child- 
occupied  facilities  under  section  402  of 
the  Toxic  Substances  Control  Act 
(TSCA).  This  notice  announces  the 
receipt  of  Arkansas's  application,  and 
provides  a  45-day  public  comment 
period  and  an  opportimity  to  request  a 
public  hearing  on  the  application. 
Arkansas  has  provided  a  certification 
that  their  program  meets  the 
requirements  for  approval  of  a  State 
program  imder  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established. 
DATES:  The  State  program  became 
effective  March  29,  1999.  Submit 
comments  on  the  authorization 
application  on  or  before  July  6, 1999. 
Public  hearing  requests  must  be 
submitted  on  or  before  June  2, 1999. 

U  a  public  hearing  is  requested  and 
granted,  the  hearing  will  be  held  on  May 
21, 1999, 1:30  p.m.,  at  the  Arkansas 
Department  of  Environmental  Quality, 
Administration  Building,  8003  National 
Drive,  Little  Rock,  Arkansas.  If  a  public 
hearing  is  not  requested,  this  meeting 
time  and  place  will  be  canceled. 
Therefore,  individuals  are  advised  to 
verify  the  status  of  the  public  hearing  by 
contacting  Jeffrey  Robinson  (name, 
telephone  nimiber,  and  address  are 
provided  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  notice)  after  June  2, 1999  and  before 
the  May  21, 1999  public  hearing  date. 
ADDRESSES:  Submit  all  written 
comments  and/or  requests  for  a  public 
hearing  identified  by  docket  control 
number  "PB-402404-AR"  (in  duplicate) 
to:  Environmental  Protection  Agency, 
Region  VI,  6PD-T,  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202-2733. 

Comments,  data,  and  requests  for 
public  hearing  may  also  be  submitted 
electronically  to 

steele.eva@epamail.epa.gov.  Follow  the 
instructions  under  Unit  IV.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 


Federal  Register  /  Vol.  64^  No.  96  /  Wednesday,  May  19,  1999/ Notices 


27267 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Robinson,  Regional  Lead 
Coordinator,  Environmental  Protection 
Agency,  Region  VI,  6PD-T,  1445  Ross 
Avenue,  Suite  1200,  Dallas,  TX  75202- 
2733.  Telephone:  214-665-7577,  e-mail 
address: 

robinson.jeffi«y@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION 

L  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-92),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  EPA 
to  promulgate  final  regulations 
governing  lead-based  paint  activities. 
Lead-based  paint  activities  is  defined  in 
section  402(b)  of  TSCA  and  authorizes 
EPA  to  regulate  lead-based  paint 
activities  in  target  housing,  public 
buildings  built  prior  to  1978, 
commercial  buildings,  bridges  and  other 
structures  or  superstructures.  Those 
regidations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  documented 
work  practice  standards.  Under  section 
404,  a  State  may  seek  authorization  bom 
EPA  to  administer  and  enforce  its  own 
lead-based  paint  activities  program. 
On  August  29.  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  On  August  31, 1998,  EPA 
instituted  the  Federal  program  in  States 
or  Indian  Country  without  an 
authorized  program,  as  provided  by 
section  404(h)  of  TSCA. 

States  and  Indian  Tribes  that  choose 
to  apply  for  program  authorization  must 
submit  a  complete  application  to  the 
appropriate  Regional  EPA  office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Indian 
Tribe  must  demonstrate  that  its  program 
is  at  least  as  protective  of  human  health 
and  the  environment  as  the  Federal 
program,  and  provides  adequate 
enforcement  (section  404(b)  of  TSCA,  15 
U.S.C.  2684(b)).  EPA's  regulations  (40 


CFR  part  745,  subpart  Q)  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval  by  submittiag  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed  authorized 
until  such  time  as  EPA  disapproves  the 
program  application  or  withdraws  the 
authorization. 

Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opportunity  for  a  public  hearing  on  the 
application.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  Arkansas's  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  Arkansas  has  provided  a 
self-certification  letter  from  the 
Governor  and  Attorney  General  that  its 
program  meets  the  requirements  for 
approval  of  a  State  program  under 
section  404  of  TSCA.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established  in 
Arkansas. 

n.  State  Program  Description  Sununary 

The  Arkansas  lead-based  paint 
program  is  administered  by  the  Lead- 
Based  Paint  Section  of  the  Arkansas 
Department  of  Environmental  Quality 
(ADEQ).  The  lead-based  paint  program 
duties  include  enforcement,  compliance 
assistance,  inspections,  certification, 
licensing,  and  public  education. 

The  Arkansas  Lead-Based  Paint 
Hazard  Rules  are  modeled  after  the 
Federal  lead-based  paint  activities  rules 
found  at  40  CFR  part  745,  subpart  L. 
The  rules  are  applicable  to  lead-based 
paint  activities  performed  in  tai;get 
housing  and  child-occupied  bcilities. 
ADEQ  has  developed  a  program  that 
ensures  that  lead-based  paint  activities 
conducted  in  target  housing  or  child- 
occupied  facilities  in  the  State  of 
Arkansas  are  performed  by  trained  and 
certified  individuals  who  are  employed 
by  licensed  lead-based  paint  firms,  the 
Act  also  ensures  that  the  individuals  are 
trained  by  lead-based  paint  training 


provders  who  teach  the  ciuriculum 
outlined  in  40  CFR  part  745  and  that  the 
trained  providers  receive  review  and 
approval  prior  to  receiving  a  license  and 
are  audited  to  maintain  a  standard  of 
instruction.  Finally,  the  Act  ensures  that 
certified  individuals,  as  well  as  licensed 
firms,  perform  lead-based  paint 
activities  according  to  work  practice 
standards  approved  by  40  CFR  part  745. 

All  trailing  program  providers  are 
required  to  receive  licensing  prior  to 
providing,  offering,  or  claiming  to 
provide  lead-based  paint  activities 
courses  or  refresher  coiu^es  in  the  State 
of  Arkansas  in  any  of  the  following 
disciplines:  inspector,  risk  assessor, 
supervisor,  project  designer,  and 
abatement  worker.  Programs  that  have 
been  accredited  and  or  licensed  by 
another  State  or  agency  must  apply  for 
and  receive  licensing  from  ADEQ  before 
conducting  or  advertising  a  training 
com«e  in  Arkansas.  ADEQ  has  the 
authority  to  audit  training  programs  at 
any  reasonable  time. 

All  individuals  must  apply  for 
certification  and  all  firms  must  apply  for 
licensing  prior  to  conducting  lead-based 
paint  activities  in  the  State  of  Arkansas. 
The  appropriate  certification  exam  must 
be  taken  every  3  years  for  certain 
disciplines.  Persons  holding  a  valid 
certification  issued  by  another  State  or 
Agency  must  apply  for  and  receive 
certification  from  ADEQ.  Firms  that 
perform  lead-based  paint  services  must 
be  licensed  by  ADEQ  and  must  employ 
properly  certified  employees. 

ADEQ  has  developed  work  practice 
standards  modeled  after  the 
requirements  at  40  CFR  745.227.  ADEQ 
must  be  notified  in  advance  of  the  start 
of  an  abatement  project  and  an 
abatement  notification  fee  must  be  paid. 
ADEQ  has  the  authority  to  inspect  or 
investigate  the  practices  of  any  person 
involved  in  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities.  Only  laboratories  accredited 
by  the  National  Lead  Laboratory 
Accreditation  Program  (NLLAP) 
recognized  by  EPA  may  conduct 
required  analyses,  but  x-ray 
fluorescence  may  be  used  for  on-site 
lead  detection. 

Arkansas  has  submitted  information 
in  the  application  addressing  the 
required  program  elements  for  State 
lead-based  paint  activities  programs 
pursuant  to  40  CFR  745.325.  In 
addition,  Arkansas  has  submitted 
information  detailing  their  lead-based 
paint  compliance  and  enforcement 
programs  as  required  by  40  CFR 
745.327.  At  this  time,  Arkansas  is  not 
seeking  authorization  of  a  pre- 
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renovation  notification  program 
pursuant  to  40  CFR  745.326. 

m.  Federal  Overfiling 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  "PB-^02404-AR."  Copies  of 
this  notice,  the  State  of  Arkansas's 
authorization  application,  and  all 
comments  received  on  the  application 
are  available  for  inspection  in  the 
Region  VI  office,  from  7:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  docket  is  located  at 
the  EPA  Region  VI  Library. 
Envirorunental  Protection  Agency,  1445 
Ross  Avenue,  Suite  1200,  Dallas,  TX. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

steele.eva@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  "PB- 
402404-AR"  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  shoiild  not 
be  submitted  electronically. 


V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.),  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.). 
Executive  Order  12866  ("Regulatory 
Planning  and  Review,"  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  fi-om 
Enviroimiental  Health  Risks  and  Safety 
Risks,"  62  FR  1985,  April  23,  1997),  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  ujafunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  Today's  action  does  not 
create  an  imfunded  Federal  mandate  on 
State,  local,  or  Tribal  governments.  This 
action  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 


with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenunents,  and  that  Imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  simamary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regiUation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  action  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

Authority:  15  U.S.C.  2682,  2684. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  27, 1999. 
Gerald  Fontenot, 

Acting  Division  Director,  Multimedia 
Planning  and  Permitting.  Region  VI. 

(FR  Doc.  99-12590  Filed  5-18-99;  8:45  am) 

BILLiNG  CODE  6S6»-«0-F 


FEDERAL  ELECTION  COMMISSION 

Meetings;  Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 

DATE  A  time:  Tuesday,  May  25. 1999  at 

10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 


Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
•  procedures  or  matters  affecting  a 
particular  employee. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 
Majorie  W.  Emmons, 
Secretary  of  the  Commission. 
[FR  Doc.  99-12794  Filed  5-17-99;  3:17  pm) 

BILUNQ  CODE  e71S-01-«i 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisttions  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  2, 
1999. 

A.  Federal  Resenre  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Patricia  Jean  Taylor,  Casper, 
Wyoming;  to  acquire  voting  shares  of 
Stockton  Bancshares,  Inc.,  Stockton, 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  The  Stockton  National 
Bank,  Stockton,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1999. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  9»-12524  Filed  5-18-99;  8:45  am) 

anXING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEIM 

Change  in  Bank  Control  Notices; 
Acquisltkms  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notfficants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 


225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  3, 
1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Robert  A.  Olson,  Orono,  Minnesota; 
to  acquire  voting  shares  of  St.  Stephen 
BanGroup,  Inc.,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  St.  Stephen 
State  Bank,  St.  Stephen,  Minnesota. 

2.  Dan  L.  Rorrig,  McVille,  North 
Dakota;  Teresa  L.  Rorvig,  McVille,  North 
Dakota;  and  Jason  W.  McCardle,  Aneta, 
North  Dakota;  to  acquire  voting  shares 
of  McVille  Financial  Services,  Inc., 
McVille,  North  Dakota,  and  thereby 
indirectly  acquire  voting  shares  of 
McVille  State  Bank,  McVille,  North 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  14, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12573  Filed  5-18-99;  8:45  am] 
BIUJNO  COOE  aSIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitkms  by,  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
.a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  11, 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Ckipitol  Bancorp,  Ltd.,  Lansing, 
Michigan;  to  acquire  Sun  Community 
Bancorp  Limited,  Phoenix,  Arizona,  and 
Nevada  Community  Bancorp  Limited, 
Las  Vegas,  Nevada,  and  thereby 
indirectly  acquire  Desert  Community 
Bank,  Las  Vegas,  Nevada. 

2.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan,  and  Indiana  Community 
Bancorp  Ltd.,  Goshen,  Indiana;  to 
acquire  51  percent  of  the  voting  shares 
of  Elkhart  Community  Bank,  Elkhart, 
Indiana. 

In  connection  with  this  application, 
Indiana  Community  Bancorp,  Ltd.,  has 
applied  to  become  a  bank  holding 
company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1999. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  99-12523  Filed  5-18-«9;  8:45  am] 

BUMQ  CODE  tt10-«1-F 


FEDERAL  RESERVE  SYSTEM 

FormatkMis  of,  Acquisitk>ns  by,  and 
IMargers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  {12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  edso 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  14, 1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Apex  Mortgage  Company,  Edmond, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Edmond'Bank  and 
Trust,  Edmond.  Oklahoma  (a  de  novo 
bank  in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  14, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-12572  Filed  5-18-99;  8:45  am] 

BftJJNO  CODE  •21(H)1-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  NontMnklng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 


The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Jime  2, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Banque  Federative  du  Credit 
Mutuel  and  Compagnie  Financiere  de 
CIC  et  de  I'Union  Europeenne,  both  of 
Paris,  France;  to  engage  de  novo  through 
its  subsidiary,  CIC  Euurosecurities,  Inc., 
New  York,  New  York,  in  providing 
brokerage  services  as  agent  for  the 
account  of  customers,  with  respect  to  all 
types  of  securities,  including  options  on 
securities  and  options  on  secm-ities 
indices,  traded  on  U.S.  and  non-U.S. 
securities  exchanges  and  over-the- 
counter,  pursuant  to  §  225.28(b){7)(i)  of 
Regidation  Y;  buying  and  selling  in  the 
secondary  market  all  types  of  securities 
on  the  order  of  customers  as  a  "riskless 
principal,"  pursuant  to  §  225.28(b)(7)(ii) 
of  Regulation  Y;  acting  as  an 
introducing  broker  as  agent  for  the 
account  of  customers  with  respect  to 
futures  contracts  and  options  on  futiu^s 
contracts,  including  futures  contracts  on 
stock  indices,  solely  for  hedging 
purposes  and  as  an  incident  to  these 
customers'  purchases  of  securities, 
pursuant  to  §  225.28(b)(7)(iv)  of 
Regulation  Y;  acting  as  agent  for  the 
private  placement  of  securities, 
pursuant  to  §  225.28(b)(7)(iii)  of 
Regulation  Y;  and  acting  as  a  "conduit" 
or  "intermediary"  for  CFCICUE's 
proprietcuy  trading  desk  in  Paris  in 
arranging  with  U.S.  institutional 
counterparties  for  loans  of  securities  to 
or  from  CFCICUE,  pursuant  to  §§ 
225.28(b)(7)(i)  and  225.28(b)(7)(v)  of 
Regulation  Y.  See  also,  Stichting 
Prioriteit  ABN  AMRO  Holding  et  al.,  81 
Fed.  Res.  Bull.  182  (1995);  Saban,  S.A., 
78  Fed.  Res.  Bull.  955  (1992);  Canadian 
Imperial  Bank  of  Conunerce,  74  Fed. 
Res.  Bull.  571  (1988);  and  The  Chase 
Manhattan  Corporation,  69  Fed.  Res. 
Bidl.  725  (1983).  These  activities  will  be 
conducted  worldwide. 

2.  J. P.  Morgan  &■  Co.,  Incorporated, 
New  York,  New  York;  to  acquire 
through  its  wholly-owned  subsidiary, 
J.P.  Morgan  Capital  Corporation,  New 
York,  New  York,  shares  of  the  series  B 
Convertible  Preferred  Stock,  an 
approximate  11  percent  ownership 


interest  ofPeopleFirst.com  Inc.,  San 
Diego,  California,  and  thereby  engage  in 
extending  credit  and  servicing  loans, 
and  activities  related  to  extending 
credit,  pursuant  to  §§  225.28(b)(1)  and 
225.28(b)(2)  of  Regulation  Y, 
respectively. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1999. 

Jennifer  J.  Jolinsoii, 

Secretary  of  the  Board. 

(FR  Doc.  99-12522  Filed  5-18-99;  8:45  am] 

BILUNG  CODE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine;  Meeting 
Notice 

AQENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  11:00  a.m.,  MQnday.  May 
24,1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Stireets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded, 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  14, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12646  Filed  5-14-99;  4:40  pm] 
BILUNQ  CODE  e210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Health  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
annoimces  the  following  committee 
meeting. 

NAME:  Mine  Safety  and  Health  Research 
Advisory  Committee  (MSHRAC). 

TIME  AND  DATE:  9  a.m.-4  p.m.,  June  10, 
1999. 

PLACE:  Spokane  Research  Laboratory, 
315  East  Montgomery  Avenue,  Spokane, 
Washington  99207. 

STATUS:  Open  to  the  public,  limited  only 
by  space  available.  The  meeting  room 
accommodates  approximately  50 
people. 

PURPOSE:  The  Committee  is  charged 
with  advising  the  Secretary;  the 
Assistant  Secretary  for  Health;  the 
Director,  Centers  for  Disease  Control 
and  Prevention;  and  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention,  on  priorities  in 
mine  safety  and  health  research, 
including  grants  and  contracts  for  such 
research,  30  U.S.C.  812(b)(2),  section 
102(b)(2). 

MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include  Deputy  Director's  comments; 
Associate  Director-Mining  conunents; 
Mining  Request  for  Applications  (RFA) 
History/Review;  Diesel  Partnership 
Discussion;  Feedback  on  Mining  RFA; 
Spokane  Research  Laboratory  N^e 
Injury  and  Disease  Prevention  Branch 
Overview;  Mine  Emergency 
Preparedness  and  Response 
Subcommittee;  Achieving 
Organizational  Excellence;  and  future 
activities  of  the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Larry  Grayson,  Ph.D.,  Executive 
Secretary,  MSHRAC.  NIOSH,  CDC.'200 
Independence  Avenue,  SW,  Room  715- 
H,  Himiphrey  Building,  Washington,  DC 
20201,  telephone  202/401-2192,  fax 
202/260-4464. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
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Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  13, 1999. 
Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[PR  Doc.  99-12544  Filed  5-18-99;  8:45  am] 

nUJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disesse  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupationai 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting: 

NAME:  Board  of  Scientific  Coimselors, 
National  Institute  for  Occupational 
Safety  and  Health  (BSC.  NIOSH). 
TIME  AND  DATE:  9  a.m.-4  p.m.,  June  8, 
1999. 

PLACE:  The  Washington  Court,  525  New 
Jersey  Avenue,  NW,  Washington,  DC 
20001-1527. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

purpose:  The  BSC,  NIOSH  is  charged 
with  providing  advice  to  the  Director, 
NIOSH  on  NIOSH  research  programs. 
Specifically,  the  Board  shall  provide 
guidance  on  the  Institute's  research 
activities  related  to  developing  and 
evaluating  h)rpotheses,  systematically 
dociunenting  findings,  and 
disseminating  results. 
MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include  a  report  bom  the  Director  of 
NIOSH;  National  Occupational  Research 
Agenda  (NORA)  update;  Feedback  on 
Medical  Surveillance  Report;  Evaluation 
of  NIOSH  Internet  Activities;  The 
Changing  Nature  of  Work;  Flock 
Workers'  Limg;  Surveillance  Activities; 
and  future  activities  of  the  Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryan  D.  Hardin,  Ph.D.,  Executive 
Secretary,  BSC,  NIOSH.  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  404/639-3773,  fax 
404/639-2170,  e-mail:  bdhl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  13, 1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-12543  Filed  5-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  986-0615] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Neumega® 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Neimiega®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  hiunan  biological 
product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  AfEairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
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for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 
biological  becomes  effective  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  human  biological  product  and 
continues  imtil  FDA  grants  permission 
to  market  the  biological  product. 
Although  only  a  portion  of  a  regidatory 
review  period  may  coimt  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  biological  product  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recendy  approved  for  marketing 
the  himian  biological  product 
Neumega®  (interleukin-11).  Neumega® 
is  indicated  for  the  prevention  of  severe 
thrombocytopenia  and  the  reduction  of 
the  need  for  platelet  transfusions 
following  myelosuppressive 
chemotherapy  in  patients  with 
nonmyeloid  malignancies  who  are  at 
high  risk  of  severe  thrombocytopenia. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Neumega®  (U.S.  Patent  No.  5,215,895) 
from  Genetics  Institute,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  September 
28, 1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human 
biological  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Neumega®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Neiunega®  is  1,854  days.  Of  this  time, 
1,513  days  occAirred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  341  days  occiirred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 


and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  October  30, 1992. 
The  applicant  claims  October  25, 1992, 
as  the  date  the  investigational  new  drug 
application  (DMD)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  October  30, 1992, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
505  of  the  act  December  20, 1996.  FDA 
has  verified  the  applicant's  claim  that 
the  product  license  application  (PLA) 
for  Neumega®  (PLA  96-1433)  was 
initially  submitted  on  December  20, 
1996. 

3.  The  date  the  application  was 
approved:  November  25, 1997.  FDA  has 
verified  the  applicant's  claim  that  PLA 
96-1433  was  approved  on  November  25, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  542  days  of  patent 
term  extension. 

Anyone  v«rith  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  shoidd  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

(FR  Doc.  99-12527  Filed  5-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98E-0612] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Trovan 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Trovan 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affiurs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  maricet  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
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Trademarks  may  award  (for  example, 
half  the  testing  phase  miist  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  himian  drug  product  Trovan 
(trovafloxacin  mesylate).  Trovan  is 
indicated  for  the  treatment  of  infections 
caiised  by  susceptible  strains  of 
microoiganisms.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Trovan  (U.S.  Patent  No. 
5,164,402)  from  Pfizer,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  September 
28, 1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Trovan  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regidatoiy 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Trovan  is  1,967  days.  Of  this  time,  1,613 
days  occiured  during  the  testing  phase 
of  the  regulatory  review  period,  while 
354  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  bom.  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  August  1, 1992. 
The  applicant  claims  July  2, 1992,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  August  1, 1992, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act  December  30, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for  Trovan 
(NDA  20-759)  was  initially  submitted 
on  December  30, 1996. 

3.  The  date  the  application  was 
approved:  December  18, 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-759  was  approved  on  December  18. 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  mayimiifn 
potential  length  of  a  patent  extension. 


However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  761  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regidatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857, 
part  1,  98th  Ckmg.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4. 1999. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  99-12526  Filed  5-18-99;  8:45  am] 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aod  Drug  Administration 

PHlCkM  No.  9eE-0779] 

Datarmination  of  Ragulatory  Raviaw 
Parlod  for  Purpoaaa  of  Patant 
Extanaion;  Monoatnit™  Cardiac  Valva 
Proathasia 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Monostrut""^  Cardiac  Valve  Prosthesis 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 


for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATKM:  The  Ehxig 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
.  review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  maricet 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amoimt  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Monostruf^  Cardiac 
Valve  Prosthesis.  Monostruf"^  Cardiac 
Valve  Prosthesis  is  indicated  for  the 
replacemeht  of  malfunctioning  native  or 
prosthetic  mitral  (sizes  27,  29,  31,  and 
33  millimeters  (mm))  or  aortic  (sizes  21. 
23.  25,  27,  29,  31,  and  33  nmi)  heart 
valves.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
Monostrut^"^  Cardiac  Valve  Prosthesis 
(U.S.  Patent  No.  4,343,049)  bom 
Alliance  Medical  F*roducts  Ltd.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
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patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  September 
29, 1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  medical 
device  had  undergone  a  regulatory 
review  period,  and  that  the  approval  of 
MonostrutTM  Cardiac  Valve  Prosthesis 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Monostrut""^  Cardiac  Valve  Prosthesis  is 
5,620  days.  Of  this  time,  1,729  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  3,891 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  May 
14, 1982.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
investigational  device  exemption 
required  under  section  520(gJ  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360)(g))  for  human 
tests  to  begin  became  effective  May  14, 
1982. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  February  5, 1987.  The 
applicant  claims  May  8, 1986,  as  the 
date  the  premarket  approval  application 
(PMA)  for  Monostrut""^  Cardiac  Valve 
Prosthesis  (PMA  P970002)  was  initially 
submitted.  However,  FDA  records 
indicate  that  PMA  P970002  was 
submitted  on  February  5, 1987. 

3.  The  date  the  application  was 
approved:  September  30.  1997.  FDA  has 
verified  the  applicant's  cleiim  that  PMA 
P970002  was  approved  on  September 
30, 1997. 


This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the.  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above]  vmtten  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  biudien,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nmnber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4, 1999. 
Thomas  ).  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

IFR  Doc.  99-12528  Filed  5-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[FDA  225-99-2001] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  United  States 
Department  of  Agriculture 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the  FDA 
and  the  United  States  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service.  The  purpose  of  the  MOU  is  to 
facilitate  an  exchange  of  information 
between  the  agencies  about 
establishments  and  operations  that  are 
subject  to  the  jurisdiction  of  both 
agencies. 

DATES:  The  agreement  became  effective 
February  23, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  Pierce,  Office  of  Regxdatory  Affairs 
(HFC-130).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5655. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20. 108(c). 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
MOU. 

Dated:  May  11, 1999. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

BIUJNQ  COOE  4160-01-F 
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MOU  225-99-2CX)l 


MEMORANDUM  OF  UNDERSTANDING 

Between  The 

FOOD  SAFETY  AND  INSPECTION  SERVICE 
UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

And  The 

FOOD  AND  DRUG  ADMINISTRATION 
UNITED  STATES  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 


I.  PURPOSE  ' 

This  agreement  between  the  Food  and  Drug  Administration,  Department  of  Health  and  Human 
Services  (FDA)  and  the  Food  Safety  and  Inspection  Service,  United  States  Department  of 
Agriculture  (FSIS),  is  intended  to  facilitate  an  exchange  of  information  between  the  agencies 
about  establishments  and  operations  that  are  subject  to  the  jurisdiction  of  both  agencies.  This 
exchange  of  information  will  permit  more  efficient  use  of  both  agencies'  resources  and  will 
contribute  to  improved  public  health  protection. 

II.  BACKGROUND 


In  a  May  1997  Report  to  the  President  entitled  "Food  Safety  From  Farm  to  Table  -  A  National 
Food-Safety  Initiative,"  the  agencies  primarily  responsible  for  food  safety  made  several 
recommendations  to  improve  public  health  protection  fix)m  foodbome  illness.  Several 
recommendations  addressed  the  issues  of  increasing  cooperation  among  agencies  and,  more 
specifically,  of  ensuring  that  the  resources  and  experience  of  FDA  and  FSIS  are  used  as 
efficiently  as  possible  to  avoid  duplication  of  efforts. 

To  advance  the  purposes  of  the  President's  Food  Safety  Initiative,  FDA  and  FSIS  have  re- 
evaluated a  previous  Memorandum  of  Understanding  on  coordination  of  inspectional  efforts 
signed  by  FSIS  on  July  14,  1983  and  by  FDA  on  July  25,  1983.  The  agencies  have  determined 
that  changes  in  inspectional  activities,  aveiilable  resources,  and  food  safety  hazards  necessitate 
updating  that  agreement.  Therefore,  FDA  and  FSIS  have  entered  into  this  Memorandum  of 
Understanding  to  address  today's  public  health  needs. 

IIL  STATUTORY  AUTHORITIES 

FSIS  is  responsible  for  implementing  and  enforcing  the  Federal  Meat  Inspection  Act  (21  U.S.C. 
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601 ,  et  seq.),  the  Poultry  Products  Inspection  Act  (21  U.S.C.  AS\,et  seq.),  and  parts  of  the  Egg 
Products  Inspection  Act  (21  U.S.C.  1031,  et.  seq.).  In  carrying  out  its  responsibilities  under  these 
acts,  FSIS  places  insf)ectors  in  meat  and  poultry  slaughterhouses  and  in  meat,  poultry,  and  egg 
processing  plants.  FSIS  also  conducts  inspections  of  warehouses,  transporters,  retail  stores, 
restaurants,  and  other  places  where  meat,  poultry,  and  egg  products  are  handled  and  stored.  In 
addition,  FSIS  conducts  voluntary  inspections  under  the  Agriculture  Marketing  Act  (7  U.S.C. 
\61\yetseq.). 

FDA  is  responsible  for  implementing  and  enforcing  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  301,  e/  seq.),  the  Public  Health  Service  Act  (42  U.S.C.  201,  et.  seq),  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1451  et.  seq),  and  parts  of  the  Egg  Products  Inspection 
Act.  In  carrying  out  its  responsibilities  under  these  acts,  FDA  conducts  inspections  of 
establishments  that  manufacture,  process,  pack,  or  hold  foods,  with  the  exception  of  certain 
establishments  that  are  regulated  exclusively  by  FSIS.  FDA  also  inspects  vehicles  and  other 
conveyances,  such  as  boats,  trains,  and  airplanes,  in  which  foods  are  transported  or  held  in 
interstate  commerce. 

Nothing  in  this  agreement  shall  lessen  the  responsibilities  or  authorities  of  FSIS  or  FDA  under 
their  statutory  authorities. 

IV.  SUBSTANCE  OF  AGREEMENT 

1.  List  ofDistrict  Level  Contacts 

The  agencies  agree  to  develop,  maintain,  and  annually  update  a  list  of  their  districts  and  of 
persons  to  contact  at  the  district  management  level.  In  addition  to  the  annual  updates  to  these 
lists,  each  district  agrees  to  promptly  inform  its  counterpart  district  of  any  change  in  the  contact 
person  for  that  district.  The  agencies  also  agree  to  develop  and  maintain  a  list  of  the  district 
offices  responsible  for  each  state  and  territory.  Each  £^ency  agrees  to  promptly  inform  the  other 
agency  of  any  changes  in  the  jurisdiction  of  district  offices  or  in  the  field  organization  of  the 
agency.  These  lists  are  to  be  distributed  to  the  district  managers  of  both  FSIS  and  FDA. 

2.  List  ofDual  Jurisdiction  Establishments 


The  agencies  agree  to  develop,  maintain,  and  annually  update  a  list  of  dual  jurisdiction 
establishments  (hereinafter  "DJEs"),  that  is,  establishments  that  prepare,  pack,  hold,  or  otherwise 
handle  both  foods  regulated  by  FSIS  and  foods  regulated  by  FDA.   This  list  is  to  be  organized  by 
state  and  territory  and  will  be  distributed  to  the  district  managers  of  both  FSIS  and  FDA.  When 
updating  this  list,  each  agency  agrees  to  identify  ail  DJEs  that  have  discontinued  operations  that 
are  under  its  jurisdiction. 
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3.  System  of  Communication 

The  district  offices  of  each  agency  agree  to  promptly  report  to  their  counterpart  district  offices 
certain  findings,  as  set  forth  in  paragraphs  5, 6,  and  7,  relating  to  DJEs.  The  district  office 
receiving  the  report  agrees  to  respond  with  information  regarding  any  planned  or  completed 
follow-up  action  relating  to  the  reported  information.  District  management  of  both  agencies  are 
encouraged  to  initiate  contact  and  to  meet  annually,  or  as  frequently  as  necessary,  to  facilitate  the 
exchange  of  information  about  establishments  and  foods  prepared,  packed,  held,  or  otherwise 
handled  by  these  establishments.  The  agencies  agree  to  woric  togetiier  to  develop,  put  in  place, 
and  maintain  a  system  of  electronic  communication  at  the  district  level  to  facilitate  the  exchange 
of  information  about  the  DJEs. 

4.  Notification  of  Periodiclnspection 

Each  agency  agrees  to  attempt  to  notify  the  appropriate  contact  identified  in  paragraph  1  of  this 
section  prior  to  conducting  an  inspection  of  a  DJE  that  is  not  under  continuous  FSIS  inspection. 
In  addition,  FDA  agrees  to  attempt  to  notify  the  FSIS  inspector  prior  to  inspecting  a  DJE  that  is 
under  continuous  inspection  and  to  invite  the  FSIS  inspector  to  accompany  the  FDA  investigator 
on  the  inspection. 

5.  Findings  Involving  DJEs  That  Are  To  Be  Reported  By  Both  Agencies 

The  district  office  of  each  agency  is  to  notify  its  counterpart  district  office  of  the  following 
findings  in  a  DJE: 

a.  Foods  implicated  in  outbreaks  of  foodbome  illness,  injuries,  or  adverse  reactions. 

b.  Foods  found  to  be  contaminated  or  mislabeled  such  that  there  is  a  reasonable 
probability  that  the  use  of  or  exposure  to  such  products  will  cause  serious  adverse  health 
consequences.  Hazards  that  constitute  contamination  or  mislabeling  covered  under  this 
paragraph  are  attached  as  Appendix  A. 

c.  A  processing  condition  or  failure  that  is  likely  to  result  in  food  contamination  leading 
to  outbreaks  of  foodbome  illness,  injuries,  or  adverse  reactions. 

d.  Foods  that  have  been  recalled. 

e.  Reports  of  tampering  or  threats  of  tampering. 

f.  A  food  handler  diagnosed  as  having  a  communicable  disease  that  is  likely  to  result  in 
food  contamination  or  outbreaks  of  foodbome  illness  (e.g.,  hepatitis). 


g.  Convictions  of  a  DJE,  or  any  officer  or  key  employee  of  a  DJE,  for  any  felony  or  more 
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than  one  misdemeanor  involving  the  DJE  or  any  food  prepared,  packed,  held,  or 
otherwise  handled  in  the  DJE. 

h.  Convictions  of  an  establishment  preparing,  packing,  holding,  or  otherwise  handling 
meat,  poultry  or  egg  products  solely  under  state  regulation  and  foods  regulated  by  FDA, 
or  any  officer  or  key  employee  of  such  an  establishment,  for  any  felony  or  more  than  one 
misdemeanor  involving  the  establishment  or  any  food  prepared,  packed,  held,  or 
otherwise  handled  in  the  establishment. 

6.  Additional  Findings  Involving  DJEs  That  Are  To  Be  Reported  By  FSIS  to  FDA 

In  addition  to  the  findings  in  paragraph  5,  the  FSIS  district  ofRce  is  to  notify  its  counterpart 
district  office  of  FDA  of  the  following  finding  in  a  DJE: 

a.  FSIS  action  to  withhold  the  mark  of  inspection  or  to  suspend  or  withdraw  the  grant  of 
inspection. 

7.  Additional  Findings  Involving  DJEs  That  Are  To  Be  Reported  By  FDA  to  FSIS 

In  addition  to  the  findings  in  paragr^h  5,  the  FDA  district  office  is  to  notify  its  counterpart 
district  office  of  FSIS  of  the  following  findings: 

a.  Any  other  processing  condition  in  a  DJE  that  could  render  foods  bearing  a  USDA 
mark  of  mandatory  or  voluntary  inspection  adulterated  or  mislabeled. 

b.  Reason  to  believe  that  an  FDA-regulated  ingredient  that  would  adulterate  a  meat, 
poultry,  or  egg  product  if  used  in  it  has  been  sent  to  or  received  by  an  FSIS-regulated 
establishment. 

8.  Follow-Up  Action 

a.  The  agency  receiving  notification  of  a  finding  listed  in  paragraphs  5,  6,  or  7  agrees  to 
evaluate  it  and  take  appropriate  action. 

b.  For  all  reported  findings  listed  in  paragraphs  5, 6,  or  7,  the  agency  receiving  the 
notification  agrees  to  track  and  use  the  information  in  program  evaluation,  work  plsmning, 
and  consideration  of  whether  action  against  the  establishment  is  warranted. 

c.  The  agency  receiving  the  notification  of  a  finding  listed  in  paragraphs  S,  6,  or  7  agrees 
to  respond  to  the  notification  within  30  days  by  communicating  the  disposition  of  the 
notification  to  the  notifying  agency  at  the  district  management  level,  including,  if 
appropriate,  any  and  all  actions  planned  and  taken  by  the  agency  receiving  notification. 
In  addition,  the  agencies  agree  to  explore  the  feasibility  of  granting  each  other  access  to 
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jqjpropriate  computer  monitoring  systems  to  permit  interagency  tracking  of  findings  listed 
in  paragraphs  5, 6,  or  7. 

9.  Information  Sharing  and  Confid'intiality 

To  promote  increased  cooperation  and  efHcient  use  of  enforcement  resources,  each  agency  agrees 
to  share  information  for  enforcement  purposes  upon  request  by  the  other  agency,  to  the  extent 
permitted  by  applicable  law.  All  non-public  information  shared  between  the  two  agencies 
pursuant  to  this  agreement  is  subject  to  all  applicable  limitations  established  by  statute  or 
regulation  on  interagency  sharing  of  information.  The  current  policies  and  procedures  for 
sharing  such  information  are  attached  as  Appendix  B. 

10.  Training 

The  agencies  agree  to  develop  and  provide  appropriate  training  in  the  inspectional  techniques  and 
processes  of  each  agency  as  the  agencies  determine  is  necessary  to  ensure  that  the  contacts  for 
each  agency  have  an  appropriate  understanding  of  the  workings  of  the  other  agency.  This 
understanding  will  help  ensure  the  successful  implementation  of  this  agreement.  The  agencies 
agree  to  develop  and  initiate  the  training  as  quickly  as  possible.  Thedistrict  managers  of  both 
agencies  are  encouraged  to  evaluate  training  needs  during  annual  meetings,  or  as  frequently  as 
necessary,  to  determine  whether  additional  training  is  warranted. 

11.  Joint  Enforcement  Activities 

The  agencies  agree  to  establish  a  group  to  explore  the  feasibility  of  joint  enforcement  activities. 
This  group  is  to  report  its  findings  and  recommendations  by  March  1,  1999  to  the  Commissioner 
of  FDA  and  the  Administrator  of  FSIS. 

12.  Re-evaluation  of  the  Agreement 

The  agencies  agree  to  re-evaluate  the  effectiveness  of  this  agreement  after  it  has  been  in  effect  for 
one  year.  The  agencies  also  agree  to  explore  the  feasibility  of  expanding  their  cooperative 
activities  after  one  year,  or  sooner  if  the  agencies  agree  that  it  is  appropriate  to  do  so. 

V.  PERIOD  OF  AGREEMENT 

The  agencies  agree  to  begin  implementing  this  agreement  within  30  days  from  execution  by  both 
parties.  This  agreement  will  be  effective  indefinitely.  It  may  be  modified  by  mutual  consent  or 
terminated  by  either  party  upon  30  days'  written  notice  to  the  other. 

VI.  PREVIOUS  AGREEMENTS 


This  agreement  supersedes  the  Memorandum  of  Understanding  on  coordination  of  inspectional 
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efforts  signed  by  FSIS  on  July  14,  1983  and  by  FDA  on  July  25,  1983.  This  MOU  does  not 
modify  any  other  existing  agreements  between  USDA  and  FDA. 

VII.  NAME  AND  ADDRESS  OF  PARTICIPATING  AGENCIES 


Food  Safety  and  Inspection  Service 
1400  Independence  Ave.,  S.W.  . 
Washington,  DC  20250-3700 


Food  and  Drug  Administration 
5600  Fishers  Lane 
Rockville,  MD  20857 


VIII.  LIAISON  OFFICERS 


For  FSIS: 

John  McCutcheon 

Associate  Deputy  Administrator, 

Office  of  Field  Operations 

Food  Safety  Inspection  Service 

1400  Independence  Ave.,  S.W. 

Washington,  DC  20250-3700 

(202)720-5190 

APPROVED  AND  ACCEPTED  FOR 
THE  FOOD  SAFETY  INSPECTION 
SERVICE 

By: 

Thomas 


.    i 


Title:     Administrator.  FSIS 

FEB  23  1999 

Date:  


For  FDA: 

Gary  Pierce 

Director,  Division  of  Emergency  and 

Investigational  Operations 

Food  and  Drug  Administration 

5600  Fishers  Lane  (HFC- 130) 

Rockville,  MD  20857 

(301)827-5655 

APPROVED  AND  ACCEPTED  FOR 
THE  FOOD  AND  DRUG 
ADMINISTRATION 

By:     VnOl^aftj^       


Michael  A.  Friedman,  M.D. 
Title:    Deputv  Commissioner 


For  Operations.  FDA 


Date: 


FEB  23  1999 
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Appendix  A 
Findings  That  Constitute  Contamination  or  Mislabeling  Under  Section  IV,  5,  b. 
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The  following  findings  of  contamination  or  mislabeling  should  be  reported  by  FSIS  to  FDA 
under  section  IV,  5,  b: 

1.  pathogenic  organisms 

2.  undeclared  allergens  (e.g.,  peanuts,  peanut  butter,  peanut  flour,  hydrolyzed  peanut  protein, 
pecans,  walnuts,  hazelnuts,  filberts,  cashews,  Brazil  nuts,  eggs,  egg  wiiites,  egg  yolk,  egg 
albumen,  powdered  eggs,  shrimp,  crab,  crayfish,  lobster,  oysters,  clams,  scallops,  mussels, 
ahnonds,  pistachios,  cow  milk,  cream,  dry  milk,  whey,  other  proteins  fix)m  cow's  milk,  soy, 
soybeans,  soy  protein,  soy  flour,  com,  com  flour,  com  meal,  fish,  oats,  wheat); 

3.  undeclared  color  additives  FD&C  Yellow  No.  5  and  FD&C  Yellow  No.  6;  and 

4.  uitdeclared  sulfites. 
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Appendix  B 
Policies  and  Procedures  for  Information  Sharing 

Under  this  MOU,  neither  FDA  nor  FSIS  will  disclose  to  each  other  confidential  commercial  or 
trade  secret  information.  The  information  FDA  and  FSIS  disclose  to  each  other  under  this  MOU 
may  include  other  information  exempt  from  public  disclosure,  such  as  information  compiled  for 
law  enforcement  purposes  and  predecisional  information. 

To  promote  the  sharing  of  information  for  enforcement  purposes,  while  ensuring  that  both 
agencies  protect  information  exempt  from  public  disclosure,  FDA  and  FSIS  agree  to  comply 
with  the  following  conditions: 

1 .  The  agency  that  shares  information  ("the  information-sharing  agency")  shall  include  a 
transmittal  letter  along  with  any  non-electronic  agency  records  exchanged  that  are  exempt  from 
public  disclosure.  A  model  transmittal  letter  is  attached.  The  first  page  of  each  document 
provided  shall  be  stamped  "CONFIDENTIAL  [name  of  information-sharing  agency] 
DOCUMENTS:  DO  NOT  DISCLOSE  WITHOUT  WRITTEN  PERMISSION  OF  [name  of 
information-sharing  agency]."  Electronic  records,  such  as  e-mails,  that  are  exchanged  and  that 
contain  information  exempt  from  public  disclosure  shall  include  the  following  statement:  "This 
e-mail  contains  information  exempt  from  public  disclosure  that  is  being  shared  in  accordance 
with  the  Memorandum  of  Understanding  dated  January  22,  1 999,  between  FDA  and  FSIS 
regarding  dual-jurisdiction  establishments.  This  information  may  not  be  further  disclosed 
without  prior  written  permission  from  the  agency  that  provided  it." 

2.  The  agency  that  receives  the  information  ("the  recipient  agency")  shall  not  disclose  any 
shared  information  designated  by  the  information-sharing  agency  as  exempt  from  public 
disclosure  to>any  person  or  entity  outside  the  recipient  agency,  including  the  Department  of 
Justice  or  a  court,  without  first  requesting  and  obtaining  the  written  permission  of  the 
information-sharing  agency.  The  information-sharing  agency  will  not  withhold  permission  to 
disclose  information  pursuant  to  a  court  order,  provided  that  the  recipient  agency  notifies  the 
information-sharing  agency  upon  receipt  of  the  order  as  provided  in  paragraph  4. 

3.  The  recipient  agency  shall  notify  the  information-sharing  agency  upon  receipt  of  any  request 
fit>m  a  third  party  for  shared  information  designated  by  the  information  sharing  agency  as 
exempt  from  public  disclosure.  In  addition  to  its  ordinary  English  meaning,  the  term  "request" 
includes  Freedom  of  Information  Act  requests.  Congressional  inquiries,  and  attempts  to  obtain 
information  by  compulsory  process,  including,  but  not  limited  to,  subpoenas  and  discovery 
requests. 

4.  The  recipient  agency  shall  notify  the  information-sharing  agency  upon  receipt  of  any  judicial 
order  that  compels  the  release  of  shared  information  designated  by  the  information-sharing 
agency  as  exempt  from  public  disclosure  so  that  the  information-sharing  agency  may  take 
appropriate  measures,  such  as  filing  a  motion  with  the  court  that  issued  the  order  or  filing  an 
^peal. 
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Model  Transmittal  Letter 


This  letter  accompanies  agency  records  that  are  being  shared  in  accordance  with  the 
Memorandum  of  Understanding  dated  January  22,  1999,  between  FDA  and  FSIS  regarding  dual- 
jurisdiction  establishments.  These  agency  records  contain  information  exempt  from  public 
disclosure  and  may  not  be  further  disclosed  without  prior  written  permission  from  the  agency 
that  provided  them. 


[FR  Doc.  99-12530  Filed  5-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[FDA  225-99-2000] 

Memorandum  of  Understanding 
Dstwen  the  Food  and  Drug 
Administration  and  ttie  Ministry  of 
Maritime  Affairs  and  Hsheries  of  the 
Republic  of  Korea 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandimi  of 
imderstanding  (MOU)  between  FDA  and 
the  Ministry  of  Maritime  Affairs  and 
Fisheries  of  the  Republic  of  Korea.  The 
purpose  of  the  MOU  is  to  ensure  that 
fresh,  frozen  moUuscan  shellfish  that 
are  imported  from  Korea  are  safe  and 
wholesome. 

DATES:  The  agreement  became  effective 
October  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  R.  Rippey,  Office  of  Seafood 
(HFS-415),  Food  and  Drug 


Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3174. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  imderstanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
MOU. 

Dated:  May  11, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 
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225-99-2000 
MEMORANDUM  OF  UNDERSTANDING 

between  the 

FOOD  AND  DRUG  ADMINISTRATION 
DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

OF  THE 
UNITED  STATES  OF  AMERICA 

and  the 

MINISTRY  OF  MARITIME  AFFAIRS  AND  nSHERIES 

OF  THE 
REPUBLIC  OF  KOREA 

CONCERNING  THE  SANITARY  CONTROL  OF  FRESH  FROZEN 

MOLLUSCAN  SHELLFISH  DESTINED  FOR  EXPORTATION  FROM 

KOREA  TO  THE  UNITED  STATES 


The  Food  and  Drug  Administration  (FDA)  of  the  Dq)artmcnt  of  Health  and  Human  Services  and  the 
Ministry  of  Maritime  Affairs  and  Fisheries  (MOMAF)  of  the  Republic  of  Kwea; 

Desiring  to  continue  the  1987  Memorandum  of  Understanding  Concerning  the  Sanitary  Control  of  Fresh 
Frozen  Molluscan  Shellfish  Destined  for  Exportation  from  Korea  to  the  Umted  States  between  the 
Govenunent  of  the  United  States  of  America  and  the  Govonment  of  the  Rq)ublic  of  Korea; 

Recognizing  that  since  1967  both  the  Government  of  the  United  States  and  the  Govemmnit  of  Korea  have 
undertaken  technical  consultatirais  on  the  development  of  an  effective  oyster  production  program  in  Korea 
and  that  in  1970  the  FDA  endorsed  the  Korean  Shellfish  Sanitation  Program  (KSSP)  and  concluded  that 
the  Korean  program  met  at  exceeded  U.S.  National  Shellfish  Sanitation  Program  (NSSP)  guidelines  and 
that  Ae  Korean  Government  can  fiilfill  its  responsibilities  as  a  member  of  ttK  National  Shellfish  Sanitation 
Program; 

UndersUmding  that  on  November  24, 1972,  the  Government  of  the  United  States  signed  the  Shellfish 
Sanitation  Agreement  with  the  Govenmient  of  Korea  in  vtiiich  both  governments  agreed  to  coopoate  in 
seddng  to  assure  that  fiesh  fiozen  mollusean  shellfish  are  safe  and  wholesome  and  that  m  1987  both 
govenmients  affirmed  their  intention  to  contimie  the  1972  agreement  by  signing  a  Memorandum  of 
Understanding  between  FDA  and  the  Kcvean  National  Fishoies  Administration  Concerning  the  Sanitary 
C(xitrol  of  Fresh  Frozen  Molluscan  Shellfish  IDestined  for  Exportation  from  K(xea  to  the  United  States; 
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Recognizing  that  in  1996,  the  Korean  National  Fisheries  Administration  was  reorganized  into  the  new 
MOMAF  and  the  shellfish  program  was  then  placed  under  the  direction  of  the  Fisheries  Policy  Bureau 
within  MOMAF  and  that  the  samtary  control  of  shellfish  in  interstate  commerce  in  the  United  States 
continues  to  be  administered  by  FDA  in  cooperation  with  state  agencies  under  the  NSSP; 

Acknowledging  that  this  agreement  will  permit  MOMAF  to  certify  Kwean  firms  and  shippers  of  fi^sh 
fi-ozen  shellfish  and  to  have  these  firms  and  shippers  listed  on  FDA's  "Interstate  Certified  Shellfish 
Shipp«'s  List"  (ICSSL)  and  FDA  and  U.S.  state  authorities  will  recognize  shellfish  fi'om  such  shipments  as 
having  been  certified  under  the  NSSP; 

Recognizing  that  this  agreement  will  assist  in  assuring  that  fresh  frozen  molluscan  shellfish  exported  from 
the  Republic  of  Korea  and  offered  for  import  into  the  United  States  continue  to  be  safe  and  wholesome  and 
are  harvested,  processed,  transported,  and  labeled  in  accordance  with  the  sanitation  principles  of  the  U.S. 
NSSP  and  the  requirements  of  the  U.S.  Federal  Food,  Drug,  and  Cosmetic  Act,  the  U.S.  Public  Health 
Service  Act,  the  U.S.  Fair  Packaging  and  Labeling  Act,  and  the  Korean  Ministry  of  Maritime  Affairs  and 
Fishmes  Ordinance  Number  53; 

Have  agreed  as  follows: 


I.  SUBSTANCE  OF  MEMORANDUM  OF  UNDERSTANDING 


A.    DEFINITIONS 


1 .  Central  file.  The  "central  file"  is  the  location  where  the  enforcement  agency  stores  and  maintains 
program  information,  data,  and  reports. 

2.  Enforcement  agency.  The  "enforcement  agency"  is  the  Ministry  of  Maritime  Affairs  and  Fisheries, 
which  has  regulatory  authority  in  Korea  over  the  production,  harvesting,  processing,  transportation, 
classification,  and  export  of  certified  shellfish  to  the  United  States  under  the  terms  of  this  memorandum. 

3 .  A  Lot  of  Shucked  Shellfish.  A  "lot"  is  a  collection  of  shellfish  of  no  more  than  one  day 's  harvest  tcm 
a  single  defined  growing  area,  produced  under  conditions  as  nearly  uniform  as  possible,  with  the  shucked 
shellfish  product  placed  in  containers  designated  by  a  common  container  code  or  nuuidng. 

4.  Marine  biotoxins.  Poisonous  onnpounds  accumulated  by  shellfish  feeding  tq)on  toxic  microOTganisms 
.  The  poisons  may  come  from  dinoflagellates,  e.g.  Alexandhum  spp.,  (fannaty  Protogonyaulax  spp., 
Gonyaulax  catenella,  Gonyaulax  tamarensis),  and  Gymnodinium  breve  {fmmexfy  Ptychodiscus  brevis). 

5.  Shdlfish.  All  edible  species  of  oysters,  clams,  mussels,  and  scallops  —  except  vibea  the  final  scallop 
product  is  the  adductor  muscle  (mly,  either  shucked  or  in  the  shell,  fr^  or  frozen,  whole  or  in  part. 
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B.  momaf  responsibilities 


MOMAF  will: 


1    Maintain  the  legal,  administrative,  and  sanitation  controls  over  shellfish  exported  bv  Korean  finns  that 
are  required  by  the  NSSP  and  the  KSSP.  These  controls  include: 

(a)  Classifying  shellfish  harvesting  areas  based  upon  comprehensive  sanitation  surveys; 

(b)  Preparing  sanitation  survey  reports  and  maintaining  survey  data  in  a  central  file; 

(c)  Updating  survey  data  annually  and  periodically  reviewing  the  classification  status  of  each 
harvest  area; 

(d)  Assuring  that  only  shellfish  harvested  from  approved  areas  that  meet  NSSP-KSSP  approved 
water  quality  and  marine  biotoxin  standards  are  exported  to  the  U.S.; 

(c)  Evaluating  laboratory  practices  used  to  test  shellfish  and  seawater  at  least  annually  and 
encouraging  participation  in  FDA's  voluntary  Quality  Assurance  Program   The  Quality  Assurance 
Program  includes  examination  of  standardized  laboratory  specimens  supplied  by  FDA. 

2.  Inspect  firms  processing  fresh  frozen  shellfish  for  export  to  the  U.S.  to  ensure  compliance  with 
NSSP/KSSP  controls. 

3.  Certify  on  an  annual  basis  those  firms  that  wish  to  process  and  to  export  fresh  or  frozen  shellfish  to  die 
U.S.  that  comply  widi  NSSP/KSSP  requirements  and  notify  FDA  of  the  name,  location,  and  certification 
number  of  those  firms  on  Form  FD-3038,  "Interstate  Shellfish  Dealers  Certification". 

4.  Cancel  the  certificate  of  any  firm  that  does  not  comply  with  the  requirements  of  NSSP/KSSP,  that 
obtains  shellfish  from  non-approved  areas,  or  that  ships  shellfish  that  do  not  conform  to  appropriate 
program  standards. 

5.  Ensure  that  all  containers  of  each  lot  of  fresh  frozen  shellfish  certified  for  export  are  identified  with  the 
shippiiig  firm's  address,  certification  number,  and  lot  number  or  code,  as  specified  by  the  NSSP  Guide  few- 
the  Control  of  MoUuscan  Shellfish,  and  including  other  information  required  by  the  U.S.  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  U.S.  Public  Health  Service  Act,  and  US  Fair  Packaging  and  Labeling  Act. 

6.  Maintain  a  central  file  of  program  records  including  but  not  limited  to  sanitation  survey  repents, 
inspection  reports,  laboratory  evaluation  reports,  and  enforcement  actions.  MOMAF  will  make  these 
records  available  to  FDA  upon  request 

7.  Resp<»isibilities  for  the  management  of  various  components  of  the  KSSP  may  be  delegated  to 
subagencies  or  administrative  units  of  MOMAF. .  • 

8.  Provide  FDA  with  an  aimual  status  rq)ort  describing  current  or  potential  new  pubUc  health  problems 
affecting  shellfish  intended  for  export  to  the  United  States.  The  report  should  present  information  on  the 
level  of  conf(»mity  with  NSSP  requirements  enforced  by  the  MOMAF  and  a  summary  of  the  analysis  of 
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water  and  shellfish  data  to  substantiate  new  designated  area  classifications  as  specified  in  the  NSSP  Guide 
for  the  Control  of  Molluscan  Shellfish. 

9.  Make  travel  arrangements  in  the  Republic  of  Korea  fcM",  and  conduct  joint  inspections  with,  FDA 
evaluation  officers  at  FDA's  request.  Meet  transportation  expenses  in  the  Republic  of  Korea  for  FDA 
officials  makmg  mspections  in  accordance  with  this  memorandum. 


C.  FDA  RESPONSIBILrnES 


FDA  will: 


1 .  Recognize  the  Republic  of  K(M-ea  as  a  participant  in  the  NSSP  with  full  rights  to  participate  in  the 
Interstate  Shellfish  Sanitation  Ccxiference,  cooperative  research  programs,  seminars,  training  courses,  and 
other  NSSP  activities;  to  make  recommendations  for  changes  ot  improvements  in  the  procedures,  methods, 
standards,  and  guidelines  of  the  NSSP,  and  to  have  MOMAF  certify  Korean  firms  for  inclusicm  in  FDA's 
ICSSL. 

2.  Publish  the  names,  locations,  and  certification  numbers  of  Korean  shellfish  shipping  firms  certified  by 
MOMAF  in  the  monthly  publication  of  the  ICSSL  upon  receipt  of  Form  FD-3038. 

3.  Provide  Umited  training  and  technical  assistance  to  eafarccmaA  agency  personnel  in  shellfish  sanitation 
program  administration,  laboratory  procedures,  and  growing  area  classification  procedures  upon  request  of 
MOMAF  and  subject  to  availability  of  funds  for  such  purposes. 

4.  Inform  MOMAF  of  the  reascms  for  any  detentions  of  certified  frozen  shellfish  shipments  fi-om  Korea 
which  have  been  carried  out  under  FDA's  authonty.  Additional  information  that  FDA  will  provide  will 
include,  but  not  necessarily  be  Umited  to: 

(a)  Commodity  identificaticm; 

(b)  Commodity  code,  lot,  and  certification  number; 

(c)  Name  and  address  of  the  shipper; 

(d)  Sampling  procedures; 

(e)  Methods  of  analysis  and  confiimati(m;  and 

(f)  Administrative  guidelines. 

5 .  Participate  with  MOMAF  in  joint  evaluations  of  the  shellfish  sanitaticm  program  as  it  pertains  to 
certifying  firms.  Joint  evaluations  mnmally  will  be  conducted  periodicaUy  to  ascertain  the  level  of 
conformity  with  the  requiremoits  of  the  NSSP  and  with  the  responsibilities  specified  in  this  memorandunL 
FDA  will  pay  rOund  trip  transportation  expenses  between  the  United  States  aoid  Korea  and  the  per  dion  of 
the  manbers  of  the  FDA  evaluation  team  while  in  Karcd. 
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D.  SHARED  RESPONSIBILITIES 


MOMAF  and  FDA  will. 


r  Exchange  information  through  designated  liaison  officers  concerning  significant  proposed  and  final 
changes  in  program  operations  and  procedures  including: 

*»  (a)  Methods  and  procedures  for  sampling; 

(b)  Methods  of  analysis; 

(c)  Methods  of  confirmation; 

(d)  Administrative  guidelmes,  tolerances,  specification  standards,  and  nomenclature; 

(e)  Refovnce  standards;  and 

(0  Inspection  procedures. 

2^Provide  written  notification  to  the  other  party  of  any  changes  in  liaison  officers.  Changmg  liaison 
officers  will  not  otherwise  constitute  a  change  m  the  provisions  of  this  memorandum. 

3.  Facilitate  the  exchange  of  information  between  MOMAF  and  the  U.S.  federal  and  state  agencies 
concerned  with  the  introduction  and  proliferation  of  exotic  organism  that  might  be  carried  by  Korean 
shellfish. 

.  E.  OTHER  PROVISIONS 

The  working  language  for  documents  exchanged  under  this  memorandum  shall  be  English. 


V.  LIAISON  OFFICES 


A.         Liaison  Offices  for  MOMAF: 


Ministry  of  Maritime  Affairs  and  Fisheries 
826-14  Yoksam  Dong  Kangnam  Ku 
135-080,  Seoul,  Korea 

and 

First  Seoctaiy  for  Maritime  Affairs  and  Fisheries 
Embassy  of  the  Republic  of  Korea, 
2450  Massachusetts  Avenue 
Washington,  D.C.  20008  U.S.A. 
Telephone:  (202)939-5676. 
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B.         LiaiscMi  Office  for  FDA: 

Director,  Office  of  Seafood 

Center  fw  Food  Safety  and  Applied  Nutrition 

Food  and  Drug  Administraticni, 

200  C  Street,  SW. 

Washington, DC.  20204 U.S.A. 

Telephone:  (202)418-3133 


IV.  ENTRY  INTO  FORCE 

This  Memorandum  ento-s  into  force  iqwn  signature  for  a  period  of  five  years.  It  may  be  extended  or 
amended  by  written  agreement  of  both  parties.  It  may  be  tominated  by  either  party  upon  a  30-day  advance 
written  notice  to  the  otho'^arty's  liaison  office. 


FOR  THE  MINISTRY  OF  MARITIME 
AFFAIRS  AND  FISHERIES  OF  THE 
REPUBLIC  OF  KOREA: 


cl^ 


HyudcChoi 


Title:     Minister  for  Economic  Affairs 
Embassy  of  Korea 

Date:    0  ^A^  <i^ .    iW 
Placc:(^aJLKjbvxaC 


FOR  THE  FOOD  AND  DRUG 
ADMINISTRATION  OF  THE  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES  OF 
THE  UNITED  STATES  OF  AMERICA: 


{^lAf^A^^^y^^i^ 


By:    Shai6n  Smith  Hoi 


Title:  Deputy  Commissioner  for  Extonal  Affairs 
Food  and  Drug  Administration 
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ANNEX 


REFERENCES 

L  }I\^^T  of  Health  and  Human  Services  (formerly  U.S.  Department  of  Health,  Education  and 
Welfare),  Public  Health  Service,  National  Shellfish  Sanitation  Program.  Guide  for  the  Control  of      ' 
MoUuscan  Shellfish,  1997  Revision. 

2.  Association  of  Official  Analytical  Chemists,  Official  Methods  of  Analysis,  1 6th  Edition;  4th 
Revision,  Association  of  Official  Analytical  Chemists,  Inc.,  1 1 1  North  19th  Street,  Suite  210  Arlington 
VA  22209,  U.S.A.,  1998.  '         6     , 

3.  Food  and  Drug  Administration,  "Interstote  Certified  Shellfish  Shippers  List,"  published  monthly  and 
distributed  to  food  control  officials  and  other  interested  persons  by  FDA,  Center  for  Food  Safety  and 
Applied  Nutrition,  Division  of  Cooperative  Programs  (HFS-625),  200  C  Street,  SW ,  Washington,  DC. 
20204. 

4.  Federal  Food,  Drug,  and  Cosmetic  Act,  1938,  as  amended,  U.S.  Code,  Tide  2 1 . 

5.  Public  Health  Service  Act,  as  amended,  U.S.  Code,  Title  42. 

6.  Fair  Packaging  and  Labeling  Act,  Public  Law  89-755,  approved  November  3,  1 966. 

7.  American  Public  Health  Association,  Recommended  Procedures  for  the  Examination  of  Seawater  and 
Shellfish,  4th  Ed.,  1970,  APHA,  tac,  1015  15th  Street,  NW,  Washington,  D.C.  20036. 

8    Food  and  Drug  Administration,  "Fish  and  Fishery  Products"  regulations,  2 1  CFR  Part  1 23. 

9.  Food  and  Drag  Administration  "Current  Good  Manufacturing  Practice  in  Manufacturing,  Processing, 
Packing,  or  Holding  Human  Food,"  regulations,  2 1  CFR  Part  110. 

1 0.  Food  and  Drag  Administration,  "Fish  and  Shellfish"  regulations,  2 1  CFR  Part  16 1 . 

1 1    Food  and  Drag  Administrati(Mi,  "Specific  Administrative  Decisions  Regarding  Interstate  Shipmoits  " 
"Shellfish,"21  CFR  1240.60. 

12.  Food  and  Drug  Administration,  "Food  Service  Sanitation  oi  Land  and  Air  Convtyances,  and 
Vessels,"  "Special  Food  Requirements,"  2 1  CFR  1 250.26 

13.  1 972  and  1 987  Shellfish  Sanitati<ni  Agreement  between  Government  of  the  United  States  of  Amoica 
and  the  Government  of  the  Rqniblic  of  Korea. 


[FR  Doc.  99-12529  Filed  5-18-99;  8:45  am] 
BlUMa  CODE  4ieo-oi-F 


27292 


Federal  Register / Vol.  64,  No.  96 / Wednesday,  May  19,  1999 /Notices 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Pennit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Receipt  of  Application 

for  Endangered  Species  Pennit. 

summary:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  June  18, 
1999. 

AOORESSES:  Docimients  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dell,  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 

Applicant:  Dr.  Caryn  C.  Vaughn, 
Oklahoma  Biological  Survey,  Norman, 
Oklahoma,  TEOl  1464-0. 

The  applicant  requests  authorization 
to  take  (capture,  identify,  release,  and 
retain  selected  voucher  specimens  for 
taxonomic  research)  the  threatened 
leopard  darter,  Percina  pantherina,  and 
Arkansas  fetmucket,  Lampsilis  powelli; 
and  the  endangered  OuatJiita  rock- 
pocketbook,  Arkansia  wheeleri,  pink 
mucket  pearlymussel,  Lampsilis 
abrupta,  speckled  pocketbook, 
Lampsilis  streckeri,  and  winged 
mapleleaf  mussel,  Quadrula  fragosa, 
throughout  the  species'  ranges  in 
Arkansas  and  Oklahoma  for  the  purpose 
of  enjiancement  of  survival  of  the 
species. 

Applicant:  Patrick  Rakes  and  John  R. 
Shute,  Conservation  Fisheries,  Inc., 
Knoxville.  Tennessee,  TE011542-O. 

The  applicant  requests  authorization 
to  take  (capture  and  retain  for  captiv 
propagation)  fourteen  species  of 
threatened  and  endangered  fish  native 
to  the  southern  Appalachian  region  and 


the  Atlantic  coastal  plain  in  North 
Carolina,  Tennessee,  Kentucky,  and 
Alabama.  The  proposed  activities  will 
enhance  survival  of  the  species  by 
providing  specimens  for  restocking  in 
historically  known  habitat,  and  to 
provide  specimens  for  pollutant  toxicity 
trials  and  taxonomic  research. 

Dated:  May  12, 1999. 
H.  Dale  Hall. 

Acting  Regional  Director. 

(FR  Doc.  99-12545  Filed  5-18-99;  8:45  am) 

BILIJNQ  COOE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  ttie 
Papemvorlc  Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  nimiber  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  within  60  days 
directly  to  the  Bureau  clearance  officer, 
U.S.  Geological  Survey,  807  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  20192,  telephone  (703) 
648-7313. 

Specffic  public  comments  are 
requested  as  to: 

1.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  the  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiimptions  used; 

3.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Aimual  National  Earthquake 
Hazards  Reduction  Program 
Aimouncement. 

OMB  approval  number:  1028-0051. 

Abstract:  Respondents  submit 
proposals  to  support  research  in 
eardiquake  prediction  to  earth-science 


data  and  information  essential  to 
mitigate  earthquake  losses.  This 
information  will  be  used  as  the  basis  for 
selection  and  award  of  projects  meeting 
the  program  objectives.  Annual  or  final 
reports  are  required  on  each  selected 
performances. 

Bureau  form  number:  None. 

Frequency:  Annual  proposals,  annual 
or  final  reports. 

Description  of  respondents: 
Educational  institutions,  profit  and  non- 
profit organizations,  individuals,  and 
agencies  of  local  or  State  governments. 

Annua/  responses:  320. 

Aimual  burden  hours:  11,400  hours. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  May  7, 1999. 
P.  Patrick  Leahy, 
Chief  Geologist. 

[FR  Doc.  99-12614  Filed  5-18-99;  8:45  am] 
BILUNG  C006  4310-7Y-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-067-07-312(MX)] 

Notice  Of  Intent  To  Amend  the  Judlth- 
Valley-Phllllps  Resource  Management 
Plan;  Petroleum  and  Fergus  Counties, 
Montana 

agency:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
will  amend  the  Judith- Valley-Phillips 
Resource  Management  Plan  (RMP)  with 
respect  to  management  of  public  lands 
in  Petroleum  and  Fergus  Counties.  The 
BLM  proposes  exchanging  2755  acres  of 
Federal  surface  estate  in  Petroleum  and 
Fergus  Coimties  for  approximately  2000 
acres  of  private  surface  estate  in 
Petroleimi  County.  The  Federal  land  is 
legally  described  as: 

T.  12N.,R.  30E. 

Sec.  10:  All 
T.  12  N.,  R.  28  E. 

Sec.  10:  SWViNEV*.  SEV4NWV4, 
WViNWV4,  SWV4,  WViSEV4 

Sec.  11:  WV2 

Sec.  14:  tiViS^/z,  SVzN^/i 
T.  15  N.,  R.  26  E. 

Sec.  2:  W»/iSWV4,  EV2SWV4.  SEV4 

Sec.  11:  NWV4NEV4,  EVzNWV*.  NEV4SWV4, 
SV2SWV4,  SEV4 

Sec.  12:  NWV4SWV4 
T.  18  N.,  R.  23  E. 

Sec.  12:  EViEV2 

Sec.  13:  NEV4NEV4 
T.  18  N..  R.  24  E. 

Sec.  7:  Lot  1,  NWV4NEV4,  NEV4NWV4 


Disposal  of  the  Federal  lands  was  not 
analyzed  in  the  Judith- Valley-Phillips 
Resource  Management  Plan  (RMP)  and 
associated  Environmental  Impact 
Statement.  Disposal  of  Federal  land 
requires  that  the  specific  tract  be 
identified  in  the  land  use  plan  with  the 
criteria  to  be  met  for  exchange  and 
discussion  of  how  the  criteria  have  been 
satisfied.  This  will  be  part  of  the  plan 
amendment  and  environmental 
assessment.  The  Levkistown  Field 
Office,  Bureau  of  Land  Management  will 
prepare  an  environmental  assessment  to 
analyze  the  effects  of  disposal. 
DATES:  Comments  and 
recommendations  on  this  notice  to 
amend  the  Judith- Valley-Phillips  RMP 
should  be  received  on  or  before  June  18, 
1999. 

ADDRESSES:  Comments  should  be  sent  to 

David  L.  Man,  Field  Manager, 

Lewistown  Field  Office,  P.O.  Box  1160, 

Lewistovra,  MT  59457-1160. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  Park,  Realty  Specialist,  406- 

538-1910. 

Dated:  May  5, 1999. 
David  L.  Man, 
Field  Manager. 
[FR  Doc.  99-12537  Filed  5-18-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Wrangell-St  Ellas  National  Preserve; 
Intention  To  Issue  Concession  Permits 

agency:  National  Park  Service,  DOI. 
action:  Notice. 


SUMMARY:  Under  the  authority  of  section 
404(1 1)(B)  of  the  National  Park  Service 
Concessions  Management  Improvement 
Act  of  1998  (Pub.  L.  105-391),  the 
National  Park  Service  intends  to  award 
noncompetitively  six  concession 
permits  at  Wrangell-St.  Elias  National 
Preserve.  The  proposed  permits  will 
authorize  hunting  guide  services  within 
Wrangell-St.  Elias  National  Preserve  and 
will  be  for  a  term  of  approximately  4 
years  from  February  1, 1999,  through 
November  30,  2003.  The  National  Park 
Service  proposes  to  award  these  six 
permits  to  the  following  individuals: 
Terry  Overly,  Dick  Gunlogson,  Tom 
Vaden,  Ray  MuNutt,  Urban  Ralioi  and 
Kirk  Ellis. 

SUPPLEMENTARY  INFORMATION:  These  six 
operations  were  included  in  a 
prospectus  for  seventeen  hunting  guides 
at  Wrangell-St.  Elias  National  Preserve 
that  was  issued  in  October  1997. 
Because  these  six  operations  contain 


overlaps  with  other  guide  areas,  the 
offerors  were  told  that  they  would  be 
required  to  developed  a  cooperative 
joint  use  agreement  before  the  six 
permits  could  be  issued,  to  prevent 
reoccurrence  of  problems  within  the 
overlapping  guide  areas.  Offers  in ' 
response  to  the  prospectus  were 
evaluated  in  March  1998.  Seventeen 
guides  were  selected  and  all  signed  the 
permits  proposed  by  the  park.  The 
National  Park  Service  executed  eleven 
of  the  permits.  The  remaining  six 
permits,  which  contain  overlapping 
guide  areas,  were  not  executed  by  the 
National  Park  Service  pending  the 
development  of  cooperative  joint  use 
agreements,  which  could  not  be 
finalized  until  late  November  1998.  By 
that  time,  the  National  Park  Service 
Concessions  Management  Improvement 
Act  of  1998  had  been  passed,  and  the 
park  could  not  sign  the  permits  for  the 
remaining  six  guides. 

Section  404(1 1)(B)  of  the  National 
Park  Service  Concessions  Management 
Improvement  Act  of  1998  authorizes  the 
Secretary  to  issue,  without  public 
solicitation,  concession  contracts  in 
extraordinary  circumstances  where 
compelling  and  eqmtable  considerations 
require  the  award  of  a  concession 
contract  to  a  particular  party  in  the 
public  interest.  Althou^  these  six 
permits  were  awarded  as  a  result  of  a 
competitive  process  under  the 
Concession  Policies  Act  of  1965  (Pub.  L. 
89-249),  they  were  not  competed  under 
the  requirements  of  the  new  law.  There 
are  no  inconsistencies  between  the 
terms  and  conditions  of  the  proposed 
permits  and  the  National  Park  Service 
Concessions  Management  Improvement 
Act  of  1998.  Keeping  all  of  the  permits 
the  same  will  facilitate  permit 
administration  at  the  park  level.  More 

importantly,  it  will  mnintain 

consistency  of  guide  services 
throughout  the  Preserve.  Further,  there 
is  an  issue  of  equity  in  that  the 
execution  of  these  six  permits  was 
delayed  because  of  an  administrative 
requirement  imposed  by  the  National 
Park  Service.  The  National  Park  Service 
believes  that  this  situation  constitutes 
an  extraordinary  circumstance  where 
compelling  and  equitable  considerations 
require  the  award  of  a  concession 
contract  to  a  particular  party  in  the 
public  interest. 

DATED:  The  proposed  permits  will  be 
awarded  on  or  before  June  18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendelin  Mann,  Concession  Program, 
National  Park  Service,  1849  "C"  Street, 
NW,  Washington,  DC  20240  (202)  565- 
1219. 


Dated:  May  5, 1999. 
Robert  G.  Stanton, 

Director.  National  Park  Service. 

[FR  Doc.  99-12539  Filed  5-18-99;  8:45  am) 

BILUNQ  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

Acadia  Nattonal  Park,  Bar  Hart>or,  ME; 
Acadia  Natkmal  Park  Advisory 
Commlssk>n;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  Jime  7, 
1999. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-420,  sec.  103. 
The  purpose  of  the  commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

Th&  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  10:00  AM  to  consider 
the  following  agenda: 

1.  Review  and  approval  of  minutes  from  the 

meeting  held  February  8, 1999 

2.  Committee  reports 
Land  Conservation 
Education 

Park  Use 
Science 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  and  date  of  next 

Commission  meeting 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  May  12. 1999. 

Len  Bobinchock, 

Acting  Superintendent,  Acadia  National 
Park. 

[FR  Doc.  99-12540  Ftled  5-18-99;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Brass  Sheet  and  Strip  From  Brazil, 
Canada,  France,  Germany,  Italy,  Japan, 
Korea,  ttte  Nettierlands,  and  Sweden  > 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  countervailing 
duty  and  antidumping  duty  orders  on 
brass  sheet  and  strip  from  Brazil, 
Canada,  France,  Germany,  Italy,  Japan, 
Korea,  the  Netherlands,  and  Sweden. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  orders  on  brass 
sheet  and  strip  from  Brazil,  Canada, 
France,  Germany,  Italy,  Japan,  Korea, 
the  Netherlands,  and  Sweden  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  A  schedule 
for  the  reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procediue,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D.  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  May  6, 
1999,  the  Commission  determined  that 
it  should  proceed  to  full  reviews  in  the 
subject  five-year  reviews  pursuant  to 
section  751.(c)(5)  of  the  Act.  The 
Commission,  in  consultation  with  the 
Department  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  domestic  like  products.  See  19 
U.S.C.  1675(c)(5)(D);  63  F.R.  29372, 
29374  (May  29,  1998). 

With  regard  to  brass  sheet  and  strip 
from  Canada  and  the  Netherlands,  the 
Commission  foimd  that  both  the 
domestic  interested  party  group 
response  and  the  respondent  interested 
party  group  responses  to  its  notice  of 
institution  ^  were  adequate  and  voted  to 
conduct  full  reviews. 

With  regard  to  brass  sheet  and  strip 
from  Brazil,  France,  Germany,  Italy, 
Japan,  Korea,  and  Sweden,  the 
Commission  found  that  the  domestic 
interested  party  group  response  was 
adequate  and  the  respondent  interested 
party  group  responses  were  inadequate.^ 
The  Commission  also  found  that  other 
circumstances  warranted  conducting 
full  reviews."* 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site.  , 

Authority:  These  reviews  are  being 
conducted  imder  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  May  10, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-12597  Filed  5-18-99;  8:45  am] 

BILLING  CODE  7020-02-P 


■  The  investigation  numbers  are  as  follows:  Brazil 
(701-TA-269  (Review)  and  73i-TA-311  (Review)), 
Canada  (731-TA-312  (Review)),  France  (70t-TA- 
270  (Review)  and  731-TA-313  (Review)),  Germany 
(731-TA-317  (Review)),  Italy  (731-TA-314 
(Review)),  Japan  (731-TA-379  (Review)),  Korea 
(731-TA-315  (Review)),  the  Netherlands  (731-TA- 
380  (Review)),  and  Sweden  (731-TA-316  (Review)). 


^The  notice  of  institution  for  all  of  the  subject 
reviews  was  published  in  the  Federal  Register  on 
Feb.  1,1999  (64  FR  4892). 

'Commissioner  Askey  found  that  the  respondent 
interested  party  group  response  with  respect  to 
Sweden  was  adequate. 

*  Commissioner  Crawford  dissenting. 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-403] 

Assessment  of  the  Economic  Effects 
on  the  United  States  of  China's 
AcceeslOn  to  the  WTO 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  completion  date. 

SUMMARY:  On  May  5, 1999,  the 
Commission  received  a  request  from  the 
United  States  Trade  Representative 
(USTR)  regarding  its  report,  Assessment 
of  the  Economic  Effects  on  the  United 
States  of  China's  Accession  to  the  WTO 
(Inv.  No.  332-403). 

The  USTR  requested  that  the  ITC 
incorporate  comparative  static  analysis 
of  China's  tariff  offer  made  in  April 
1999.  The  USTR  also  extended  the 
Commission's  date  for  submitting  the 
report  to  Jime  15, 1999. 
EFFECTIVE  DATE:  May  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arona  Butcher,  Office  of  Economics 
(202-205-3301).  For  information  on  the 
legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Counsel  (202-205-3091). 
The  media  should  contact  Margaret 
O'Laughlin,  Office  of  External  Relations 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background: 

The  U.S.  International  Trade 
Commission  instituted  investigation 
332-403,  Assessment  of  the  Economic 
Effects  on  the  United  States  of  China's 
Accession  to  the  WTO,  on  January  19, 
1999  following  receipt  on  December  21, 
1998  of  a  request  imder  sec.  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))  from  the  USTR.  Further 
information  on  the  scope  of  the 
investigation  is  available  in  the  ITC's 
notice  of  investigation,  dated  January 
20, 1999,  which  may  be  obtained  from 
the  ITC  Internet  server  (http:// 
www.usitc.gov)  or  by  contacting  the 
Office  of  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436  or  at 
202-205-1802. 

By  order  of  the  Commission. 

Issued:  May  11, 1999. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-12600  Filed  5-18-99;  8:45  am] 
BILUNG  COOE  7ti20-0a-P 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Cooking  Ware  From  China, 
Korea,  Mexico,  and  Taiwan  ^ 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  coimtervailing 
duty  and  antidiunping  duty  orders  on 
certain  cooking  ware  from  China,  Korea, 
Mexico,  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  orders  on  certain 
cooking  ware  from  China,  Korea, 
Mexico,  and  Taiwan  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  A  schedule  for  the 
reviews  will  be  established  and 
annoimced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  May  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Conmiission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
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'  The  porcelain-on-steel  cooking  ware 
investigation  numbers  are  as  follows:  C3iina  (731- 
TA-298  (Review)),  Mexico  (701-TA-265  (Review) 
and  731-TA-297  (Review)),  and  Taiwan  (731-TA- 
299  (Review)).  The  top-of-the-stove  stainless  steel 
cooking  ware  investigation  numbers  are  as  follows: 
Korea  (701-TA-267  (Review)  and  731-TA-304 
(Review))  and  Taiwan  (701-TA-268  (Review)  and 
731-TA-305  (Review)). 


accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  May  6. 
1999,  the  Commission  determined  that 
it  should  proceed  to  full  reviews  in  the 
subject  five-year  reviews  pursuant  to 
section  751(c)(5)  of  the  Act.  The 
Commission,  in  consultation  with  the 
Department  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  domestic  like  products.  See  19 
U.S.C  1675(c)(5)(D);  63  FR  29372. 
29374  (May  29, 1998). 

With  regard  to  certain  cooking  ware 
from  Korea  and  Mexico,  the 
Commission  found  that  both  the 
domestic  interested  party  group 
response  and  the  respondent  interested 
party  group  responses  to  its  notice  of 
institution  ^  were  adequate  and  voted  to 
conduct  full  reviews. 

With  regard  to  certain  cooking  ware 
from  China  and  Taiwan,  the 
Commission  found  that  the  domestic 
interested  party  group  response  was 
adequate  and  the  respondent  interested 
party  group  responses  were  inadequate. 
The  Commission  also  foimd  that  other 
circxunstances  warranted  conducting 
full  reviews.3 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:. These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  May  11, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koelmke, 
Secretary. 
[FR  Doc.  99-12598  Filed  5-18-99;  8:45  am) 

BILUNO  CODE  7020-02-^ 


INTERNATIONAL  TRADE 
COiMMISSION 

Pnv.  No.  337-TA-392] 

Certain  Digital  Sateiiite  System  (DSS) 
Receivers  and  Components  Thereof; 
Notice  of  Commission  Decision  To 
Terminate  the  Investigation  and  To 
Vacate  Portions  of  Initial  Determination 

agency:  U.S.  hitemational  Trade 

Commission. 

ACnON:  Notice. 


^  The  notice  of  institution  for  all  of  the  subject 
reviews  was  published  in  the  Fedwml  Ragiitar  on 
Feb.  1,1999  (64  FR  4896). 

'Conunissioner  Crawford  dissenting. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  grant 
complainant's  motion  to  terminate  the 
investigation,  to  grant  conffilainant's 
motion  to  vacate  the  final  initial 
determination  (ID)  of  the  presiding 
administrative  law  judge  (ALJ)  on  the 
issues  of  invalidity  for  anticipation  and 
for  lack  of  enablement,  and  to  deny  the 
motion  to  vacate  in  all  other  respects. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Wasleff,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3094. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.  usitc.gov). 
SUPPt.EMENTARY  INFORMATION:  This 
investigation  was  instituted  on 
December  18,  1996,  based  on  a 
complaint  filed  by  Personalized  Media 
Communications,  LLC  (PMC).  61  FR 
66695-96.  The  respondents  are 
DirectTV,  hic.  United  Satellite 
Broadcasting  Co.,  Hughes  Network 
Systems,  Hitachi  Home  Electronics 
(America),  Inc.,  Thomson  Constmier 
Electronics,  Inc.,  Toshiba  America 
Consumer  Products,  Inc.,  and 
Matsushita  Electric  Corporation  of 
America.  The  complaint  alleges,  inter 
alia,  that  respondents  engaged  in 
unlawful  activities  in  violation  of 
section  337  through  the  unlicensed 
importation  and  sale  of  goods  infringing 
claim  1-7  of  U.S.  Letters  Patent 
5,335,277. 

On  October  20, 1997,  the  presiding 
ALJ  issued  a  final  ID  in  which  he 
concluded  that  the  asserted  claims  were 
invalid  as  indefinite  under  35  U.S.C. 
112  t2,  that  the  asserted  claims  were 
invalid  as  not  enabled  imder  35  U.S.C. 
112  Hi,  that  claim  7  is  invalid  as 
anticipated  under  35  U.S.C.  102,  and 
that  no  asserted  claim  was  infringed. 
The  Commission  adopted  the  ALJ's 
claim  constructions,  his  finding  of 
invalidity  for  indefiniteness,  and  his 
finding  of  no  infringement,  but  took  no 
position  on  the  other  invalidity 
findings. 

The  Commission's  determination  was 
appealed  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit,  and  on 
November  24, 1998,  the  Federal  Circuit 
issued  its  opinion  on  appeal.  The 
Court's  mandate  issued  on  February  26, 
1999.  The  Court  upheld  the  Commission 
as  to  three  of  the  four  claims  at  issue  on 
appeal.  The  Court  reversed  the 
Commission  with  respect  to  its 
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determination  that  claim  7  of  U.S. 
Letters  Patent  5,335,277  is  invalid  for 
indefiniteness.  The  Court  also  vacated 
the  Commission's  determination  that 
claim  7  is  nofinfringed  by  the  accused 
devices  and  remanded  for  further 
consideration*by  the  Commission. 

On  March  26, 1999,  complainant  PMC 
filed  a  motion  to  terminate  the 
investigation  and  vacate  the  ID.  On 
April  5,  1999,  several  respondents  filed 
a  brief  in  opposition,  in  which  the 
balance  of  the  respondents  joined.  The 
Commission's  Office  of  Unfair  hnport 
Investigations  filed  a  response  on  April 
7, 1999. 

The  Commission  determined  to  grant 
the  complainant's  motion  to  terminate 
the  investigation.  The  Commission 
further  determined  to  grant 
complainant's  motion  to  vacate  the  ID, 
but  only  with  respect  to  the  findings  of 
invalidity  for  anticipation  and  lack  of 
enablement,  as  to  which  findings  the 
Conunission  took  no  position.  The 
Commission  determined  to  deny  the 
motion  to  vacate  in  all  other  respects. 

This  action  is  taken  under  the 
authority  of  the  Administrative 
Procedure  Act  (5  U.S.C.  500  et.  seq.), 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337),  and  section  210.41  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR.  210.41). 

Copies  of  the  Conmiission's  order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
telephone  202-205-2000. 

Issued:  May  13. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
(FR  Doc.  99-12602  Filed  5-1&-99;  8:45  am] 

NLUNOCOOE  mO-Ot-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-794-796 
(Final)] 

Certain  Emulsion  Styrane-Butadiene 
Rubber  From  Brazil,  Korea,  and  Mexico 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 


determines,^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injiuy,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Brazil,  Korea,  or  Mexico  of 
certain  emulsion  styrene-butadiene 
rubber,  provided  for  in  subheading 
4002.19.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  April  1, 1998, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Ameripol  Synpol  Corp.  of 
Akron,  OH,  and  DSM  Copolymer  of 
Baton  Rouge,  LA.  The  final  phase  of 
these  investigations  was  scheduled  by 
the  Commission  follov^ring  notification 
of  preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  emulsion  styrene-butadiene 
rubber  fit)m  Brazil,  Korea,  and  Mexico 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  "Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
November  25, 1998  (63  FR  65219).  The 
hearing  was  held  in  Washington,  DC,  on 
March  30, 1999,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  11, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3190 
(May  1999),  entitled  Certain  Emulsion 
Styrene-butadiene  Rubber  from  Brazil, 
Korea,  and  Mexico:  Investigations  Nos. 
731-TA-794-796  (Final). 

Issued:  May  11, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-12599  Filed  5-18-99;  8:45  ami 

BILUNG  CODE  7020-02-P 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


^  Cttainnan  Bragg  dissenting.  Chairman  Bragg 
determines  tliat  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  the  subject  imports. 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-411] 

Certain  Organic  PhotO'<k>nductor 
Drums  and  Products  Containing  the 
Same;  Notice  of  Commission 
Determination  To  Affirm  an  Initial 
Determination  Terminating  the 
Investigation  Based  on  Withdrawal  of 
the  Complaint 

agency:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  affirm 
the  initial  determination  (ID)  of  the 
presiding  administrative  law  judge  (ALJ) 
terminating  the  above-captioned 
investigation  on  the  basis  of 
complainants'  withdrawal  of  the 
complaint. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
Hearing-impaired  persons  are  advised 
that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  June  4, 1998,  based  on  a  complaint 
filed  by  Mitsubishi  Chemical 
Corporation  of  Japan  and  Mitsubishi 
Chemical  Corporation  America  of  White 
Plains,  New  York  (collectively, 
Mitsubishi).  58  FR  30513.  Twelve  firms 
were  named  as  respondents. 

On  December  4, 1998,  Mitsubishi 
filed  an  imopposed  motion  to  terminate 
the  investigation  based  on  withdrawal 
of  its  complaint  with  prejudice.  By  that 
date,  only  respondents  Dainippon  Ink 
and  Chemicals  of  Japan  and  DIG  Trading 
(USA)  of  Fort  Lee,  New  Jersey 
(collectively,  DIG)  remained  in  the 
investigation.  Some  of  the  respondents 
had  been  terminated  based  on  consent 
order  agreements  with  Mitsubishi  or 
had  had  the  complaint  withdrawm  as  to 
them.  Others  had  entered  into 
agreements  with  Mitsubishi  to  be 
terminated  from  the  investigation  that 
had  not  yet  been  acted  upon  by  the  ALJ. 
On  December  7, 1998,  the  presiding  ALJ 
issued  an  ID  granting  complainants' 
motion. 

No  petitions  for  review  of  the  ID'S 
determination  to  terminate  the 
investigation  were  filed.  However,  on 
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February  17, 1999,  the  Commission 
determined,  on  its  own  motion,  to 
review  the  consistency  of  the  ALJ's 
termination  of  the  investigation  with 
Commission  policy  regarding 
termination  of  investigations  "with 
prejudice." 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  rule  210.45, 19  CFR 
§210.45. 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
dociunents  filed  in  comiection  with  this 
investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
telephone  202-205-2000. 

Issued:  May  12, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-12601  Filed  5-18-99;  8:45  am] 

BIUJNGCOOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnwstigation  No.  731-TA-653  (Review)] 

Sebacic  Acid  From  China 

Determination 

On  the  basis  of  the  record  >  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  unanimously  determines, 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act),  that  revocation  of  the  antidumping 
duty  order  on  sebacic  acid  from  China 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injiuy  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  this   ' 
review  on  December  2, 1998  (63  FR 
66567)  and  determined  on  March  5, 
1999  that  it  would  conduct  an  expedited 
review  (64  FR  12353,  March  12, 1999). 
The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  10, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3189 
(May  1999),  entitled  Sebacic  Acid  from 
China:  Investigation  No.  731-TA-653 
(Review). 


Issued:  May  10, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-12596  Filed  5-18-99;  8:45  am] 

MIXING  COOE  TWCHB-P 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatratlon 

[TA-W-35,359;  TA-W-35.359A;  TA-W- 
35,359B;  TA-W-35,359C;  and  TA-W- 
35,359D] 

American  Fracmaster,  Midland,  Texas; 
and  Operating  in  the  State  of  Texas 
(Except  Midland);  Shreveport, 
Louisiana;  El  Dorado,  Arkansas; 
Hobbs,  New  Mextoo;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  tiie 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  1, 1999,  applicable  to  all 
workers  of  American  Fracmaster, 
Midland,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
February  25, 1999  (64  FR  9354). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occiured  at  American  Fracmaster 
operating  at  various  locations  in  the 
State  of  Texas  (except  Midland), 
Shreveport,  Louisiana,  El  Dorado, 
Arkansas  and  Hobbs,  New  Mexico.  The 
workers  provide  oilfield  services  such 
as  acidizing  and  fi^cturing. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
American  Fracmaster  adversely  affected 
by  increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  workers  of 
American  Fracmaster  operating  at 
various  locations  in  the  State  of  Texas 
(except  Midland),  Shreveport, 
Louisiana,  El  Dorado,  Arkansas  and 
Hobbs,  New  Mexico. 

The  amended  notice  applicable  to 
TA-W-35,359  is  hereby  issued  as 
follows: 

All  workers  of  American  Fracmaster, 
Midland,  Texas  (TA-W-35,359),  operating  at 
various  locations  in  the  State  of  Texas 
(except  Midland)  (TA-W-35,359A), 
Shreveport,  Louisiana  (TA-W-35,359B),  El 
Dorado,  Arkansas  (TA-W-35.359C)  and 
Hobbs,  New  Mexico  (TA-W-35,359D)  who 
became  totally  or  partially  separated  from 


employment  on  or  after  November  3, 1997 
through  February  1.  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  29th  day  of 
April,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12640  Filed  5-18-99;  8:45  am] 
BNJJNG  CODE  4610-30-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

rrA-W-35,999] 

Emhart  Glass  Machinery,  a  Division  of 
Black  &  Decker  Corporation;  Windsor, 
CT;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  12, 1999  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Emhart  Glass 
Machinery,  a  division  of  Black  &  Decker 
Corporation,  Windsor,  Connecticut. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  12th  day  of 
April  1999. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-12635  Filed  5-18-99;  8:45  am) 

aaxma  CODE  4si»-4o-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  22 1(^ 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  section  221(a) 
of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  II, 
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Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 


TA-W 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  1, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  1, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 

[Petitions  Instituted  on  04/12/1999] 


the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Assistance,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  12th  day  of 
April,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


35,999  . 

36.000  . 

36.001  . 

36.002  . 

36.003  . 

36.004  . 

36.005  . 

36.006  . 
36,007A 

36.007  . 

36.008  . 

36.009  . 

36.010  . 

36.011  . 

36.012  . 

36.013  . 

36.014  . 
36,015 
36,016 
36.017 
36,018 
36,019 
36.020 
36.021 
36.022 
36.023 
36.024 
36,025 
36,026 
36,027 
36,028 
36,029 
36,030 
36.031 
36,032 
36.033 
36,034 
36,035 
36,036 
36,037 
36,038 
36,039 
36.040 
36.041 
36,042 
36,043 
36.044 
36,045 
36,046 
36,047 
36,048 
36,049 
36,050 


Subject  firm  (petitioners) 


Emhart  Glass  Machinery  (Co.) 

Guilford  Mills  (Co.) 

Wells  Lamont  Corp  (Co.) 

Imperial  Home  Decor  Group  (Wkrs) 
E.I.  du  Pont  de  Nemours  (Wkrs)  .... 
Specialty  Discharge  Light  (Wkrs)  ... 

Cannondale  Corp  (Wkrs) 

Ansewn  Shoe  Co  (Co.) 

Hampshire  Designers,  Inc  (Wkrs)  .. 
Hampshire  Designers,  Inc  (Wkrs)  .. 

Ptastk^s  Development  (Wkrs)  

Chesapeake  Operating  (Wkrs) 

Acer  Latin  America  (Wkrs)  

Westwood  Products  (Wkrs) 

Rhone  Poulenc  (Wkrs)  

TMBR/Sharp  Drilling  (Wkrs)  

Bengte  Manufacturing  (Co.) 

Wortd  Color,  Inc  (Wkrs)  , 

Parson's  Industries  (Co.)  

Triumph  Twist  Drill  (Wkrs)  

Gtoria  Gay  Coats  (UNITE) 

Georgia  Pacific  (Co.)  

PrecisKjn  Circuits  (lAMAW)  

Rolls  Royce  Howmef  (TWU)  

lEC  Electronics  (Wkrs)  

Holson  Bumes  (Wkrs)  

Lease  Equipment  (Wkrs) 

CoTKXX},  Inc.,  Natural  Gas  (Comp)  . 

CoTKXX),  Inc.,  Cmde  Oil  (Comp) 

Quadco,  Inc.,  Alaska  Div  (Comp)  ... 

True  Oil,  Black  Hills  (Wkrs)  

OPE,  Inc.  (Comp)  

Butch  Spuriin  Mud  Consult  (Comp) 
Joe's  Casing  and  Drilling  (Comp) ... 
Hallwood  Petroleum,  Inc  (Comp)  ... 

/American  Casing,  Inc  (Wkrs) 

Big  Dog  Drilling  (Wkrs)  

Wyoming  Casing  (Wkrs) 

ErKkson  Contract  Sun/ey  (Comp)  .. 

National  Oilwell  (Wkrs)  

Phillips  Petroleum  Co  (Wkrs)  

Weflpro,  Inc  (Comp) 

Westport  Oil  and  Gas  Co  (Comp)  .. 

Chase  Well  Service  (Wkrs)  

Broughton  Operating  Corp  (Wkrs) . 

Constructton  Sen/k^s  (Wkrs)  

G  arxl  L  Fishing  Tool  Co  (Wkrs)  ..., 

TMBR/Sharp  Drilling  (Wkrs)  

Columtxjs  Energy  Corp  (Comp)  .... 
G  and  A  Laydown  Services  (Wkrs) 
PGS  On  Shore  Industries  (Wkrs)  .. 
Lewis  Casing  Crews,  Inc  (Wkrs)  ... 
Plains  Illinois,  Inc  (Wkrs)  


Locatk>n 


Windsor,  CT 

Hertdmer.  NY 

McGehee,  AR  

Plattsburgh,  NY  ... 

Rochester,  NY 

Bellevue,  OH , 

Bedford,  PA 

Bangor,  ME  , 

Winona,  MN  , 

La  Crescent,  MN 

Tualatin,  OR 

Hays,  KS  

Miami,  FL  

New  Castle,  IN  ... 

AmtHer,  PA 

Midland,  TX 

Stuart,  VA 

Dresden,  TN 

Ashland,  OR 

Rhinelander,  Wl  . 

Brooklyn,  NY  

Bemidji,  MN 

Eatontown,  NJ  .... 
Claremore,  OK  ... 

Arab,  AL 

N.  Smithfield,  Rl  . 

Snyder,  TX  

Houston,  TX  

Houston,  TX  

Anchorage,  AK  ... 

Williston,  ND 

Houston,  TX  

Tuscola,  TX 

Williston,  NO 

Great  Bend,  KS  .. 

Williston,  ND 

Midland,  TX 

Dk:kinson,  ND  .... 

SkJney,  MT 

Odessa,  TX 

Odessa,  TX 

Williston.  ND 

Denver,  CO 

Great  Bend,  KS  .. 

Houston,  TX  

Watford  City,  ND 
Big  Spring,  TX  .... 

Midland,  TX 

Sidney,  MT 

Odessa,  TX  

All  Locations,  OK 

Odessa,  TX 

Bridgeport,  IL  


Date  of 
petition 


03/22/1999 
03/26/1999 
03/19/1999 
03/27/1999 
03/27/1999 
03/25/1999 
03/20/1999 
03/30/1999 
03/29/1999 
03/29/1999 
03/15/1999 
03/20/1999 
03/25/1999 
03/21/1999 
03/25/1999 
03/12/1999 
03/30/1999 
03/29/1999 
03/18/1999 
03/29/1999 
03/30/1999 
03/30/1999 
03/19/1999 
03/26/1999 
03/24/1999 
03/25/1999 
03/19/1999 
03/03/1999 
03/04/1999 
03/18/1999 
01/27/1999 
03/24/1999 
03/24/1999 
03/22/1999 
03/17/1999 
03/17/1999 
03/24/1999 
02/10/1999 
03/22/1999 
03/22/1999 
03/24/1999 
03/16/1999 
03/25/1999 
03/17/1999 
03/10/1999 
03/10/1999 
02/18/1999 
03/18/1999 
03/18/1999 
03/18/1999 
03/15/1999 
03/17/1999 
02/07/1999 


Product(s) 


Glass  Container  Refractory  Equipment. 

Jersey  Knit,  Jersey  Sheet. 

Leather  Work  Gloves. 

Wallpaper. 

Medical  X-Ray  Processing  Chemistries. 

Lamps. 

Bikes  and  Accessories. 

Footwear. 

Knitted  Sweaters. 

Knitted  Sweaters. 

Plastic  Injection  Molding. 

District  oiffice. 

Computers,  Notebooks. 

Cun^ed  Wire  Block. 

Chlorethylphosphonic  Acid. 

Oilfield  Sen/ices. 

Reeceware  and  T-Shirt. 

Paperback  Books. 

Louver  Slats,  Edge  Glued  Panels. 

Twist  Drill  Bits. 

Ladies'  Coats  and  Jackets. 

Hardboard. 

Printed  Circuit  Boards. 

Jet  Engine  Blades  and  Vanes. 

Printed  Circuit  Boards. 

Picture  Frames. 

Oilfield  Senm:es. 

Oil  and  Gas. 

Oil  and  Gas. 

Caide  Oil,  Natural  Gas. 

Drilling  Rig  Services. 

Pipeline  Engineering. 

Mud  Consulting. 

Oilfield  Services. 

Exploration  of  Crude  Oil,  Natural  Gas. 

Oil  Drilling. 

Oil  Drilling. 

Oil  Drilling. 

Contract  Sun/eying  for  Oil  Exploratkm. 

Pumpliners. 

Cmde  Oil. 

Downhole  Fishing  Tools. 

Expkiration  of  Oil  and  Gas. 

Sennce  Oil  and  Gas  Wells. 

Oil,  Gas  Exploration. 

Oil  Pumping  Sendees. 

Oil  Tools. 

Oil  Drilling. 

Crude  Oil. 

Oilfield  Services. 

Oil  Exploration. 

Oil  Drilling. 

Crude  Oil. 
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[FR  Doc.  99-12638  Filed  5-18-99;  8:45  am) 
BNJJNG  CODE  4S10-90-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-36,081] 

Key  Energy  Drilling,  inc.;  Permian 
Basin  Division,  Uvelland,  Texas; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  19, 1999.  in  response 
to  a  petition  which  was  filed  on  behalf 
of  workers  at  Key  Energy  Drilling,  Inc., 
Permian  Basin  Division,  Levelland, 
Texas. 

All  workers  of  the  subject  firm  are 
covered  under  an  existing  investigation 
under  TA-W-35,550.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  19th  day  of 
April  1999. 

Gcant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12637  Filed  5-18-99;  8:45  am) 
BILLMQ  CODE  4510-3041 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35329;  TA-W-35,829A] 

Lucia,  inc.;  Elkin  Plant,  Eildn,  North 
Carolina;  and  Winston-Salem,  Nortli 
Carolina;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worlcer  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 


March  31. 1999.  appUcable  to  workers 
of  Lucia,  Lie.,  Elkin  Plant,  Elkin.  North 
Carolina.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occiured  at  Lucia,  Inc.'s  Winston-Salem, 
North  Carolina  facility.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  ladies'  coordinated 
sportswear  (blouses,  skirts  and  pants). 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Lucia,  Inc.,  Winston-Salem, 
North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lucia,  Inc.  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-35,829  is  hereby  issued  as 
follows: 

All  workers  of  Lucia,  Inc.,  Elkin  Plant, 
Elkin,  North  Carolina  (TA-W-35,829)  and 
Winston-Salem,  North  Carolina  (TA-W- 
35,829A)  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
30, 1998  through  March  31,  2001  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  29th  day  of 
April,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12641  Filed  5-18-99;  8:45  am) 

aUMG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employmsnt  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix 

[Petitions  Instituted  on  4/26/1999] 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  section  221(a) 
of  the  Act. 

The  pmpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Tide  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total  , 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  an  public  hearing,  provided 
such  request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  1, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
die  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  1, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  26th  day  of 
April,  1999. 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


36,091 
36,092 
36.093 
36,094 
36,095 

36,096 
36.097 
36.098 
36,099 


Subject  firm  (petitioners) 


Location 


Texas  Boot  (Co.)  

UCAR  Cartwn  (Wkrs) 

Cart)(de  Graphite  Group  (Wkrs) 

C.R.  Bard,  Inc  (Co.) , 

Ford  Microelectronics  (Go.)  ...... 

Paris  Fashions  (Wkrs) 

Ftorsheim  Group  (UNITE) „. 

Panoramk:,  Inc  (Wkrs) 

Miss  Elaine,  Inc  (UNITE) 


Haitsville,  TN 

Lawrencetxirg,  TN  .... 

Calvert  City,  KY 

Covington,  GA 

Colorado  Springs,  CO 

Paris,  TN  

Cape  Girardeau,  MO . 

Janesville,  Wl , 

Ste  Genevieve,  MO  ... 


Date  of  peti- 
tion 


03/30/1999 
04/01/1999 
03/31/1999 
04/05/1999 
03/26/1999 

03/29/1999 
04/06/1999 
04/09/1999 
04/09/1999 


Product(s) 


Ladies'  Fashion  Boots. 
Refractory  Products. 
Calcium  Cart>tde  and  Acetylene. 
Medical  Devices. 

Elerometers  (Devne  that  Depkiys  Air- 
bags). 
Men's  and  Ladies'  Clothing. 
Shoe  Stocks  and  Patterns. 
Parker  Pens. 
Ladies'  Lingerie. 
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Appendix— Continued 

[Petitions  Instituted  on  4/26/1999] 


36,100 
36,101 
36.102 
36,103 
36,104 
36,105 
36,106 
36,107 
36,108 
36,109 
36,110 
36,111 
36,112 
36,113 
36,114 
36,115 
36,116 
36,117 
36,118 
36,119 
36,120 
36,121 
36,122 
36,123 
36,124 
36,125 
36,126 
36.127 


Subject  firm  (petitioners) 


Sharp  Microelectronics  (Wkrs)  

Dai-Tile  (Wkrs) 

Lear  Corporation  (Wkrs) 

Uncoln  Mfg.  (lUE) 

Chamberlain  Moore  0  Matic  (Wkrs) 

Streamline  Cutting,  Inc  (UNITE) 

Runtime  Sportswear,  Inc  (Wkrs) , 

Standard  Register  Co.  (Wkrs)  

Sherman  Lumtier  Co.  (PACE) , 

Johansen  Shoe  Co  (UFCW) , 

Russell  Corporation  (Wkrs)  , 

Berendsen  Fluid  Power  (Wkrs)  

Daugheny  Mfg.  Co  (Wkrs) 

Twin  Rklge  Corp.  (Co.) 

Edward  Vogt  Valve  Co.  (Wkrs)  

Siemens  Westlnghouse  (IBEVV)  

Smurfit  Stone  Container  (Wkrs)  

Eaton  Corporation  (Co.)  

Trinity  Industries  (UAW)  

Sony  Electronics,  Inc  (Co.) 

D  and  A  Industries  (UNITE)  

Raider  Apparel  (Wkrs)  

I^ashville  Textile  Corp  (Co.)  

Invin  Research  and  Dev.  (Wkrs)  .... 

Coastal  Oil  and  Gas  (Co.) 

Sheikls  Oil  Producers  (Wkrs)  

GLR  Corporation  (Co.)  

Tri  Pro  Cedar  (Wkrs)  


Locatton 

Date  of  peti- 
tion 

Product(s) 

Camas.  WA 

04/02/1999 

Chips. 

Dallas,  TX 

03/24/1999 

Ceramic  Tile. 

Midland,  TX 

04/07/1999 

Automotive  Parts. 

Jonesboro,  AR  

04/06/1999 

Automotive  After-Market  Jacks. 

Waupaca.  Wl  

03/29/1999 

Garage  Door  Openers. 

New  York.  NY  

04/08/1999 

Ladles'  Sportswear. 

Lansford,  PA  

04/12/1999 

Sportswear. 

Fulton.  KY  

04/12/1999 

Print  Business  Forms. 

Shemian  Station,  ME  .. 

04/09/1999 

Lumber. 

Coming,  AR  

04/07/1999 

Ladies'  Shoes  and  Boots. 

Sylacauga,  AL 

04/12/1999 

Reecewear. 

Rahway,  NJ 

04/01/1999 

Hydraulk:  Power  Units. 

Knoxville,  TN 

04/05/1999 

Tee  Shirts. 

Action,  ME 

04/15/1999 

Apples— Racking  and  Storage. 

Jeffersonville,  IN  

04/15/1999 

Forged  Steel  Valves. 

Birmingham,  AL  

04/12/1999 

Repair  Electrical  Motors. 

Missoula,  MT 

04/09/1999 

Liner  Boards. 

Laurinburg,  NC 

04/08/1999 

Golf  Grip. 

Greenville,  PA  

04/07/1999 

Rail  Cars. 

San  Diego,  CA 

04/15/1999 

Computer  Monitors. 

El  Paso.  TX 

04/01/1999 

Udies'  Coats. 

Alma,  GA 

04/14/1999 

Ladies'  Dresses  and  Sportswear. 

Nashville,  GA  

04/12/1999 

Ladies'  and  Children's  Sportswear. 

Yakima.  WA  

04/16/1999 

Plastic  Mold-Forming  Machinery. 

Houston.  TX  

04/01/1999 

Oil  and  Gas. 

Russell.  KS  

04/05/1999 

Oil  Drilling. 

Bridgeville.  PA 

03/31/1999 

Service  Oil  Rigs. 

Spokane.  WA 

04/09/1999 

Cedar  Products. 

[FR  Doc.  99-12633  Filed  5-18-99;  8:45  am] 
MLUNQ  CODE  4610-a0-« 

DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Admintotratkm 

[TA-W-a8,013] 

TMB  Shrap  Drilling,  Inc.,  Midland, 
Taxaa;  Notlea  of  Tarmlnatlon  of 
invaatigatlon 

Pursiiant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  12, 1999,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  workers  at  TMB/Shrap 
Drilling,  Inc.,  Midland,  Texas. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  detennination  has  not  yet  been 
issued  (TA-W-36,D45).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  14th  day  of 
April.  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12634  Filed  5-18-99;  8:45  am] 
BKXMQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admhiiatration 


[TA-W-35,839] 

Topco  Inc.,  Elizabeth,  New  Jersey;  ■ 
Notice  of  Termination  of  Investis^tlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  15, 1999,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Topco  Inc. , 
Elizabeth,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdraw.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  20th  day  of 
April,  1999. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-12639  Filed  5-18-99;  8:45  am] 

BHJJNQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3136] 

Mount  Hamilton  Mining,  Inc.;  Reno, 
Nevada;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  April  29, 1999,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Moimt  Hamilton 
Mining,  Inc.  of  Reno,  Nevada. 

The  petitioners  did  not  file  a  valid 
petition;  two  of  the  petitioners  were  laid 
off  more  than  a  year  before  the  petition 
was  submitted.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  at  Washington.  DC  this  7th  day  of 
May,  1999. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12636  Filed  5-18-99»  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  In  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
appUcation  of  mandatory  safety 
standards. 


SUMMARY:  Under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  Secretary  of  Labor  may  allow 
the  modification  of  the  application  of  a 
mandatory  safety  standard  to  a  mine  if 
the  Secretary  determines  either  that  an 
alternate  method  exists  at  a  specific 
mine  that  Mrill  guarantee  no  less 
protection  for  the  miners  affected  than 
that  provided  by  the  standard,  or  that 
the  application  of  the  standard  at  a 
specific  mine  will  result  in  a  diminution 
of  safety  to  the  affected  miners. 

Final  decisions  on  these  petitions  are 
based  upon  the  petitioner's  statements, 
comments  and  information  submitted 
by  interested  persons,  and  a  field 
investigation  of  the  conditions  at  the 
mine.  MSHA  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances,  the  decisions 
are  conditioned  upon  compliance  with 
stipulations  stated  in  the  decision.  The 
cite  following  "FR  Notice:"  refers  to  the 
issue  of  the  Federal  Register  where 
MSHA  published  the  notice  that  the 
petitioner  was  seeking  a  modification. 

FOR  FURTHER  INFORMATK>N:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards.  Regulations, 
and  Variances,  MSHA.  Room  627,  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203.  Contact  Barbara  Barron  at  703- 
235-1910. 


Dated:  May  13. 1999. 
Carol  J.  Jones, 

Acting  Director,  Office  of  Standards. 
Regulations  and  Variances. 

AfiBrmatiTe  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-98-001-C. 

FR  Notice:  63  FR  11696. 

Petitioner:  Remington  Coal  Company, 
Inc.  (formerly  Day  Mining,  Inc.). 

Regulation  Affected:  30  CFR  75.1002. 

Sununary  of  Findings:  Petitioner's 
proposal  to  use  2,400  volt  cables  to 
power  high-voltage  longwall  equipment 
considered  acceptable  alternative 
method.  Granted  with  conditions  for  the 
Stockburg  No.  1  Mine. 

Docket  No. :  M-98-003-C. 

FR  Notice:  63  FR  1 1696. 

Petitioner:  Pine  Ridge  Coal  Company. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2,400  volt  cables  to 
power  high-voltage  equipment  inby  the 
last  open  crosscut  at  continuous  miner 
sections  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  Big  Mountain  No.  16 
Mine. 

Docket  No. :  M-98-004-C. 

FR  Notice:  63  FR  1 1696. 

Petitioner:  Pine  Ridge  Coal  Company. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2,400  volt  cables  to 
power  high-voltage  equipment  inby  the 
last  open  crosscut  at  continuous  miner 
sections  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  Robin  Hood  No.  9 
Mine. 

Docket  No.:  M-9ft-009-C. 

FR  Notice:  63  FR  11696. 

Petitioner:  FKZ  Coal,  Inc. 

Regulation  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  alternative  methods 
of  construction  of  seals  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions. 

Docket  No.:  M-98-012-C. 
FR  Notice;  63  FR  1 1697. 
Petitioner:  FKZ  Coal,  Inc. 
Regulation  Affected:  30  CFR  75.1400. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 


(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  to  use  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
coimection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1  Vein 
Slope  Mine  with  conditions. 
Docket  No.:  M-98-016-C. 
FR  Notice:  63  FR  11697. 
Petitioner:  G  &  P  Contractors,  Inc. 
Regulation  Affected:  30  CFR  75.380. 
Summary  o/ Findings;  Petitioner's 
proposal  to  install  two  five  pound  or 
one  ten  poimd  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine  and  to  have  this  fire  extinguisher 
readily  accessible  to  the  operator;  to 
inspect  each  fire  extinguisher  daily 
prior  to  entering  the  escapeway;  to  keep 
at  the  mine  a  daily  record  of  the 
inspection;  to  have  a  sufficient  number 
of  spare  fire  extinguishers  maintained  at 
the  mine  in  case  a  fire  extinguisher 
becomes  defective;  and  to  provide 
training  to  each  employee  operating  the 
Mescher  tractor  on  the  proper 
procedures  for  conducting  daily 
inspections  of  the  fire  extinguisher 
considered  acceptable  alternative 
method.  Granted  for  the  Goodin  Creek 
Mine  with  conditions. 
Docket  No. :  M-98-01 7-C. 
FR  Notice:  63  FR  11697. 
Petitioner:  Lodestar  Energy,  Inc. 
Regulation  Affected:  30  CFR  75.380. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  miniTnnm  of  4-feet  of 
clearance  on  a  secondary  escapeway  at 
its  Wheatcrofl  mine  considered 
acceptable  alternative  method.  Granted 
for  the  Wheatcroft  Mine  with  conditions 
for  locations  of  reduced  width  in 
approximately  twenty  feet  of  the 
secondary  escapeway  near  and  between 
the  slope  coal  haulage  conveyor  tail 
roller  guarding  to  the  No.  2  belt  drive 
head  support  beam. 

Docicef  No. ;  M-98-018-C. 

FR  Notice:  63  FR  11697. 

Petitioner:  G  &  P  Contractors,  Inc. 

Regulation  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  ox>'gen  detectors 
instead  of  machine-moimted  methane 
monitors  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets 
considered  acceptable  alternative 
method.  Granted  for  the  Goodin  Creek 
Mine  with  conditions. 

Docket  No.:  M-98-019-C. 

FR  Notice:  63  FR  18232. 

Petitioner:  Energy  West  Mining 
Company. 
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Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  amend  the  Decision  and 
Order  Granting  Petition  for  Modification 
No.  M-94-166-C  is  granted.  The 
Assistant  Secretary  had  granted  a 
modification  of  30  CFR  75.350  to  enable 
the  company  to  conduct  longwall 
mining  with  two  rather  than  three 
entries  in  longwall  panels  under  deep 
cover.  The  Assistant  Secretary  had 
concluded  that  mining  under  deep 
cover  with  more  than  two  entries  would 
result  in  a  diminution  of  safety.  The 
current  modification  amends  the 
conditions  imder  which  the  original 
modification  was  granted  to 
accommodate  the  high-pressure 
emulsion  station  within  the  two-entry 
longwall  retreat  sections  at  Energy 
West's  Trail  Mountain  Mine. 

Docket  No.:  M-98-020-C. 

FR  Notice:  63  FR  18232. 

Petitioner:  Energy  West  Mining 
Company. 

Regulation  Affected:  30  CFR  75.352. 

Summary  of  Findings:  Petitioner's 
proposal  to  amend  the  Decision  and 
Order  Granting  Petition  for  Modification 
No.  M-94-167-C  is  granted.  The 
Assistant  Secretary  had  granted  a 
modification  of  30  C.F.R.  §  73.352  to 
enable  the  company  to  conduct  longwall 
mining  with  two  rather  than  three 
entries  in  longwall  panels  under  deep 
cover.  The  Assistant  Secretary  had 
concluded  that  mining  under  deep 
cover  with  more  than  two  entries  would 
result  in  a  diminution  safety.  The 
current  modification  amends  the 
conditions  under  which  the  original 
modification  was  granted  to 
accommodate  the  high-pressure 
emulsion  station  within  the  two-entry 
longwall  retreat  sections  at  Energy 
West's  Trail  Mountain  Mine. 

Docket  No.:  M-98-023-C. 

FR  Notice:  63  FR  18232. 

Petitioner:  Fray  Mining,  Inc. 

Regulation  Affected:  30  CFR  77.214. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  construction  of  a 
refuse  bench  fill  in  an  area  containing 
abandoned  mine  openings  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  2  with  conditions. 

Docket  No.:  M-98-4)25-C. 

FR  Notice:  63  FR  18233. 

Petitioner:  Marrowbone  Development 
Company. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  an  automatic  fire 
detection  system  based  on  carbon 
monoxide  monitoring  of  the 
underground  conveyor  entries  to  allow 


air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  active 
working  places  and  to  install  a  carbon 
monoxide  detection  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  to  course  intake  air  to  a 
working  place  considered  acceptable 
alternative  method.  Granted  for  the 
North  Marrowbone  Creek  Mine  with 
conditions. 

Docket  No.:  M-98-026-C. 

FR  Notice:  63  FR  18233. 

Petitioner:  Marrowbone  Development 
Company. 

Regulation  Affected:  30  CFR  75.503. 

Summary  of  Findings-  Petitioner's 
proposal  to  use  perm'mently  installed 
spring-loaded  locking  devices  instead  of 
padlocks  on  battery  plugs  and  to  install 
and  maintain  spring-loaded  locking 
devices  on  battery  plugs  to  prevent  the 
threaded  rings  that  secum  the  battery 
plugs  to  the  battery  receptacles  ftx)m 
loosening  unintentionally  considered 
acceptable  alternative  method.  Granted 
for  the  North  Marrowbone  Creek  Mine 
with  conditions. 

Docket  No.:  M-98-027-C. 

FR  Notice:  63  FR  18233. 

Petitioner:  Eagle  Energy,  Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  4,160  volt  cables  to 
power  longwall  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  1  with  conditions. 

Docket  No.:  M-98-029-C. 

FR  Notice:  63  FR  29034. 

Petitioner:  Joliett  Coal  Company. 

Regulation  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat]  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  to  use  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  No.  3  Vein 
Slope  Mine  with  conditions. 

Docket  No.:  M-98-033-C. 

FR  Notice:  63  FR  29034. 

Petitioner:  Sea  "B"  Mining  Company. 

Regulation  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  self-propelled 
electric  face  equipment  without 
canopies  because  of  the  mining  heights 
less  than  46  inches  at  the  Silver  Creek 
Mine  considered  acceptable  alternative 
method.  Granted  with  conditions  for  the 
three  center-driven  Joy  2 ISC  shuttle 
cars,  Serial  Nos.  ET11685,  ET13646 
standard  drive  reel,  and  ET16734  off- 
standard  reel;  for  the  S&S  Scoop  CX2, 


Serial  No.  CX2  323;  for  the  Long  Airdox 
Scoop  482,  Serial  No.  482-2240;  and, 
for  the  Fletcher  Roof  Bolting  Machine, 
Model  RD  RRll  w/T-Bar  ATRS,  Serial 
No.  97095,  in  heights  (floor  to  roof)  less 
than  46  inches. 

Docket  No.:  M-98-062-C. 

FR  Notice:  63  FR  44292. 

Petitioner:  Independence  Coal 
Company,  Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  longwall 
mining  equipment  and  the  nominal 
voltage  of  power  circuits  for  this 
equipment  would  not  exceed  2,400  volts 
considered  acceptable  alternative 
method.  Granted  with  conditions  for  the 
2,400-volt  continuous  miner  system(s) 
used  at  the  Justice  No.  1  Mine. 

Docket  No.:  M-98-063-C. 

FR  Notice:  63  FR  44292. 

Petitioner:  Independence  Coal 
Company,  Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  longwall 
mining  equipment  and  the  nominal 
voltage  of  power  circuits  for  this 
equipment  woiUd  not  exceed  2,400  volts 
considered  acceptable  alternative 
method.  Granted  with  conditions  for  the 
2,400-volt  continuous  miner  system(s) 
used  at  the  Jack's  Branch  Buffalo  Creek 
Mine. 

Docket  No.:  M-98-086-C. 

FT?  Notice:  63  FR  58431. 

Petitioner:  Kedco,  Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high- voltage  2,400  volt 
cables  to  power  continuous  mining 
machines  in  and  inby  the  last  open 
crosscut  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  2,400-volt  continuous 
miner  system  used  at  the  No.  2  Mine. 

Docket  No.:  M-97-OOi-C. 

FR  Notice:  62  FR  11926. 

Petitioner:  Eastern  Mingo  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1002. 

Sunmtary  of  Findings:  Petitioner's 
proposal  to  use  (2,300  volt)  a.c. 
electricity  to  power  continuous  mining 
equipment  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  2,400-volt  continuous 
miner  used  at  the  Big  Branch  Mine. 

Docket  No. :  M-97-020-C. 
FR  Notice:  62  FR  23797. 
Petitioner:  Becky  Coal  Company,  Inc. 
Regulation  Affected:  30  CFR  75.380. 
Summary  of  Findings:  Petitioner's 
proposal  to  install  two  number  five  or 


one  number  ten  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  its 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  and  to 
have  each  fire  extinguisher  inspected 
daily  by  the  equipment  operator  prior  to 
entering  the  escapeway  and  if  any 
defects  are  found  replace  the 
extinguisher  before  entering  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  5  with  conditions  for 
Mescher  three  wheel  tractors  to  be 
operated  in  the  primary  intake 
escapeway. 

Docket  No.:  M-97-027-C 

FR  Notice:  62  FR  23798. 

Petitioner:  Arclar  Company. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  intake  air  from  belt 
haulage  entries  to  ventilate  the  active 
working  places  and  to  install  and 
maintain  a  carbon  monoxide  monitoring 
system  along  the  beltline  considered 
acceptable  alternative  method.  Granted 
with  conditions  to  allow  air  coursed 
through  conveyor  belt  entries  to  be  used 
to  ventilate  working  places. 

Docket  No.:  M-97-029-C. 

FR  Notice:  62  FR  23798. 

Petitioner:  Arch  of  Illinois. 

Regulation  Affected:  30  CFR  75.323. 

Summary  of  Findings:  Petitioner's 
proposal  to  have  the  section's 
transformer  located  in  the  intake  air/ 
power  entry  and  maintained  at  least  300 
feet  away  from  any  type  of  mining 
(development  or  secondary  mining/ 
wining)  and  that  the  intake  would  feed 
the  air  to  the  active  working  face,  the 
gob  area,  and  aroimd  the  bleeder  system 
considered  acceptable  alternative 
method.  Granted  for  the  Conant  Mine 
with  conditions  for  application  only 
during  the  second  mining  process 
known  as  "winging"  using  the 
Archveyor  system. 

Docket  No.:  M-97-034r<:. 

FR  Notice:  62  FR  23799. 

Petitioner:  Tanoma  Mining  Company. 

Regulation  Affected:  30  CFR  75.326 
(now  75.350). 

Summary  of  Findings:  Petitioner's 
proposal  to  amend  paragraph  1(b)  by 
adding  "when  pillaring,  inby  sensor  is 
to  be  located  at  least  150  feet  but  no 
more  than  160  feet  from  the  inby  end  of 
the  RFM"  considered  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No. :  M-97-035-C. 
FR  Notice;  62  FR  23799. 
Petitioner:  Birdeye  Coal  Company, 
Inc. 

Regulation  Affected:  30  CFR  75.380. 
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Summary  of  Findings:  Petitioner's 
proposal  to  install  two  number  five  or 
one  number  ten  portable  chemical  fire 
extinguisher  in  the  operator's  deck 
considered  acceptable  alternative 
method.  Granted  for  No.  4  Mine  for 
Mescher  three  wheel  tractors  to  be 
operated  in  the  primary  intake 
escapeway. 

Docket  No.:  M-97-05O-C. 
FR  Notice:  62  FR  29372. 
Petitioner:  Canyon  Fuel  Company, 
LLC. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high- voltage  4,160  volt 
cables  to  supply  power  to  longwall 
equipment  used  inby  the  last  open 
crosscut  considered  acceptable 
alternative  method.  Granted  for  the 
SUFCO  for  the  4,160-voh  longwall 
equipment. 

Docket  No.:  M-97-060-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  B.  and  B.  Anthracite  Coal. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  PetitionOT's 
proposal  to  conduct  examinations  of 
areas  bom  the  gunboat/slope  car  with 
an  alternative  air  quality  evaluation  at 
the  section's  intake  level,  and  to  travel 
and  thoroughly  examine  these  areas  for 
hazardous  conditions  once  a  month 
considered  acceptable  alternative 
method.  Granted  for  the  Rock  Ridge  No. 
1  Slope  Mine  with  conditions  for  30 
CFR  75.364(b)(4).  to  conduct 
examinations  of  the  seals  located  along 
the  return  and  bleeder  air  courses  fit)m 
the  ladder  on  a  weekly  basis,  not 
monthly  as  proposed  by  petitioner. 

Docket  No.:  M-97-062-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  B.  and  B.  Anthracite  Coal. 

Regulation  Affected:  30  CFR  75.1202- 
1. 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Rock  Ridge  No. 
1  Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-97-064-C. 

FR  Notice:  62  FR  34311. 

Petitioner:  Consolidation  Coal 
Company. 

Regulatior  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation  points  P 
and  Q  that  would  be  maintained  in  safe 
condition;  and  to  have  a  certified  person 
test  for  methane  and  the  quantity  of  air 


at  both  check  points  on  a  weekly  basis 
and  place  their  initials,  date,  and  time 
in  a  record  book  kept  on  the  surface  and 
made  available  for  inspection  by 
interested  persons  considered 
acceptable  alternative  method.  Granted 
for  the  Shoemaker  Mine  with  conditions 
for  the  imsafe-to-travel  1780-foot 
segment  of  the  4  South  and  East  Returns 
return  aircourse  near  WhittakeivyMr 
Shaft  and  Portal  area. 

Docket  No. :  M-97-067-C. 

FR  Notice:  62  FR  34312. 

Petitioner:  Old  Ben  Coal  Company. 

Regulation  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  in  lieu  of  a  padlock  a 
Spring-Loaded  Plug  Interlock  attached 
to  the  receptacle  and  permanently 
attached  to  the  battery-case  so  that  when 
the  battery-plugs  are  secured  and  the 
spring  loaded  interlock  is  released,  the 
threaded  ring  securing  the  battery  plugs 
cannot  become  loose  considered 
acceptable  alternative  method.  Oanted 
for  the  Ziegler  No.  11  Mine  with 
conditions. 

Docket  No.:  M-97-073-C. 

FR  Notice:  62  FR  38123. 

Petitioner:  Apogee  Coal  Company 
(dBA  Arch  of  Illinois). 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  high-voltage 
trailing  cables  (2400  Vac)  inby  the  last 
open  crosscut  and  within  150  feet  of 
pillar  workings  at  the  continuous  miner 
sections  considered  acceptable 
alternative  method.  Granted  for  the 
Conant  Mine  with  conditions. 

Docket  No.:  M-97-077-C. 

FR  Notice:  62  FR  38123. 

Petitioner:  Apogee  Coal  Company 
(dBA  Arch  of  Illinois). 

Regulation  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  diesel- 
powered  generator  to  supply  power  to 
mobile  mining  equipment  when  the 
equipment  is  being  moved  from  one 
area  to  another  without  grounding  the 
neutral  to  a  low  resistance  ground  field 
considered  acceptable  alternative 
method.  Granted  for  the  480-volt,  three- 
phase.  200KW/250  KVA  DPG  set 
supplying  power  to  a  250  KVA  three- 
phase  transformer  and  three-phase 
power  circuits. 

Docket  No. :  M-97-078-C. 

FR  Notice:  62  FR  38123. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Regulation  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  2300-volt  three-phase 
alternating  current  electric  power  circuit 
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for  the  pump,  and  the  power  circuit 
would  be  designed  and  installed  to 
contain  (1)  either  a  direct  or  derived 
neutral  which  woiUd  be  grounded 
through  a  suitable  resistor  at  the  source 
transformer  or  power  center;  (2)  a 
grounding  circuit  originating  at  the 
grounded  side  of  the  grounding  resistor 
that  would  extend  along  with  the  power 
conductors  and  serve  as  the  groimding 
conductor  for  the  frame  of  the  pump 
and  all  the  associated  electric 
equipment  where  power  is  supplied 
from  the  circuit;  (3)  a  groimding  resistor 
that  would  limit  the  ground  fault 
current  to  no  more  that  15  amperes;  (4) 
a  suitable  circuit  breaker  to  provide 
protection  against  grounded  phase, 
undervoltage,  short  circuit,  and 
overload;  (5)  a  disconnecting  device; 
and  (6)  a  fail-safe  groimd  check  circuit 
considered  acceptable  alternative 
method.  Granted  for  the  Harris  No.  1 
Mine  and  Lightfoot  No.  2  Mine  with 
conditions. 

Docket  No.:  M-97-079-C. 

FR  Notice:  62  FR  38124. 

Petitioner:  Consolidation  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  not 
extending  4,160  volts  inby  the  last  open 
crosscut  ^d  has  listed  in  the  petition 
specific  terms  and  conditions  for  their 
safe  use  considered  acceptable 
alternative  method.  Granted  for  the 
Blacksville  No.  2  Mine  with  conditions. 

Docket  No.:  M-97-082-C. 

FR  Notice:  62  FR  44724. 

Petitioner:  Tanoma  Mining  Company. 

Regulation  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternative  method.  Granted  for  the 
Tanoma  Mine  with  conditions  for 
mining  through  or  near  (whenever  the 
safety  barrier  diameter  is  reduced  to  a 
distance  less  than  the  District  Manager 
would  approve  pursuant  to  Section 
75.1700)  plugged  oil  or  gas  wells 
penetrating  the  Lower  Kittanning  Coal 
Seam. 

Docket  No.:  M-97-084-C. 

FR  Notice:  62  FR  44724. 

Petitioner:  Turris  Coal  Company. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  intake  air  coming  from 
belt  haulage  entries  to  ventilate 
workings  and  to  install  a  carbon 
monoxide  monitoring  system  as  an  early 
warning  system  along  belt  haulage 
entries  considered  acceptable 
alternative  method.  Granted  for  the 
Turris  Coal  Company  with  conditions. 


Docket  No.:  M-97-OS7-C. 

FR  Notice:  62  FR  46379. 

Petitioner:  Costain  Coal,  Inc. 

Regulation  Affected:  30  CFR  75.1103- 
4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  one  CO  sensor  not 
more  than  100  feet  downwind  of  where 
both  the  tailpiece  and  belt  drive  are 
located,  and  at  intervals  not  to  exceed 
2,000  feet  along  each  conveyor  belt 
entry  considered  acceptable  alternative 
method.  Granted  for  the  Smith 
Underground  No.  1  Mine  with 
conditions  for  the  use  of  a  carbon 
monoxide  monitoring  system  that 
identifies  the  location  of  sensors  in  lieu 
of  identifying  belt  flights. 

Doclcef  Afo.;  M-97-089-C. 

FR  Notice:  62  FR  46379. 

Petitioner:  Garrett  Mining,  Inc. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  haidage  entries  as 
int^e  air  courses  for  ventilation  of 
active  working  places,  and  to  install  a 
low-level  CO  monitoring  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air  courses 
considered  alternative  method.  Granted 
for  the  No.  2  Mine  with  conditions. 

Docket  No.:  M-97-090-C. 

FR  Notice:  62  FR  46379. 

Petitioner:  Costain  Coal,  Inc. 

Regulation  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  spring-loaded  device 
with  specific  characteristics  instead  of  a 
padlock  to  secure  plugs  and  electrical 
type  coimectors  to  batteries  and  to  the 
permissible  mobile  powered  equipment 
the  batteries  serve  considered 
acceptable  alternative  method.  Granted 
for  the  Smith  Undergroimd  No.  1  Mine 
with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
lockiag  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-091-C. 

FR  Notice:  62  FR  463  79. 

Petitioner:  G  &  P  Contractors,  Inc. 

Regulation  Affected:  30  CFR  75.380. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  5-poimd  or  one 
10-pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  readily  accessible 
to  the  operator;  to  have  the  fire 
extinguisher  inspected  daily  by  the 
equipment  operator  prior  to  entering  the 
escapeway;  to  have  the  operator  make  a 
record  of  the  daily  inspections  and  keep 
them  at  the  mine  site;  and  to  have  a 
sufficient  niunber  of  spare  fire 
extinguishers  maintained  at  the  mine  in 
case  an  extinguisher  becomes  defective 


considered  acceptable  alternative 
method.  Granted  for  the  Stoney  Fork 
Mine  No.  2  with  conditions  for  Mescher 
three  wheel  tractors  to  be  operated  in 
the  primary  intake  escapeway. 

Docket  No.:  M-97-094-C. 

FR  Notice:  62  FR  46380. 

Petitioner:  Consolidation  Coal 
Company. 

Regulation  Affected:  30  CFR  75.804. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  high-voltage  cable 
with  an  internal  ground  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  a  part  of  its  longwall  mining  system 
considered  acceptable  alternative 
method.  Granted  for  the  Shoemaker 
Mine  with  conditions. 

Docket  No.:  M-97-097-C. 

FR  Notice:  62  FR  51910. 

Petitioner:  CONSOL  of  Kentucky,  Inc. 

Regulation  Affected:  30  CFR  75.1101- 
8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  V2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers, 
located  to  cover  50  feet  of  fire-resistant 
belt  or  150  feet  of  non-fire  resistant  belt, 
with  actuation  temperatures  between 
200  and  230  degrees  Fahrenheit  and 
with  water  pressure  equal  to  or  greater 
than  10  psi;  to  have  the  sprinklers 
located  not  more  than  10  feet  apart,  so 
that  the  discharge  of  water  will  extend 
over  the  belt  drive,  belt  take-up, 
electrical  control,  and  gear  reducing 
unit  considered  acceptable  alternative 
method.  Granted  for  the  Big  Springs  No. 
6  Mine  with  conditions. 

Docket  No.:  M-97-098-C. 

FR  Notice:  62  FR  51910. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables 
(2400-volt)  inby  the  last  open  crosscut  at 
the  longwall  working  sections 
considered  acceptable  alternative 
method.  Granted  for  the  Harris  No.  1 
Mine  with  conditions. 

Docket  No. :  M-97-099-C. 

FR  Notice:  62  FR  51910. 

Petitioner:  Lodestar  Energy,  Inc. 

Regulation  Affected:  30  CFR  75.503 
(18.41(f)). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  spring-loaded  device 
with  specific  fastening  characteristics 
instead  of  a  padlock  to  secure  plugs  and 
electrical  type  connectors  to  batteries 
and  to  the  permissible  mobile  powered 
equipment  to  prevent  accidental 
separation  of  the  battery  plugs  from 
their  receptacles  during  normal 
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operation  of  the  battery  equipment 
considered  acceptable  alternative 
method.  Granted  for  the  Baker  Mine 
with  conditions. 

Docket  No.:  M-97-10O-C 

FR  Notice:  62  FR  51910. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  request  that  paragraph  28  of 
the  PDO  be  amended  to  provide  at  least 
one  escapeway  on  the  tailgate  side  of 
the  longwall  face  considered  acceptable 
alternative  method.  Granted  for  the 
Federal  No.  2  Mine  with  conditions. 

Docket  No.:  M-97-102-C. 

Fi?  Notice:  62  FR  51908. 

Petitioner:  Mark  P.  Shingara  Coal. 

Regulation  Affected:  30  CFR  75.335. 

Summary  o/Findings;  Petitioner's 
proposal  to  permit  alternative  methods 
of  seal  construction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  Criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  No.  4  Vein  Slope  with 
conditions. 

Docket  No.:  M-97-103-C. 

FR  Notice:  62  FR  51908. 

Petitioner:  Mark  P.  Shingara  Coal. 

Regulation  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
gimboat  during  the  preshift  examination 
after  an  air  quality  reading  is  taken  in 
by  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Vein 
Slope  Mine  with  conditions. 

Docket  No. :  M-97-104-C. 

FR  Notice:  62  FR  51909. 

Petitioner:  Mark  P.  Shingara  Coal. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  these  areas  from 
the  gunboat/slope  car  with  an 
alternative  air  quality  evaluation  at  the 
section's  intake  level,  and  travel  and 
thoroughly  examine  these  areas  for 
hazardous  conditions  once  a  month 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Vein 
Slope  Mine  with  conditions. 

Docket  No.:  M-97-108-C. 


FR  Notice;  62  FR  51909. 

Petitioner:  Mark  P.  Shingara  Coal. 

Regulation  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gimboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  No.  4  Vein 
Slope  with  conditions. 

Docket  No.:  M-97-109-C. 

FR  Notice:  62  FR  51909. 

Petitioner:  Oxbow  Carbon  &  Minerals, 
Inc. 

Regulation  Affected:  30  CFR  75.804. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  Anaconda 
Type  SHD+GC,  Pirelli  Type  SHD- 
Center-GC,  Tiger  Brand  Type  SHD- 
CGC,  and  other  brands  of  identical 
construction  flame-resistant  c^les  on 
the  high-voltage  longwall  system(s)  and 
that  these  cables  would  utilize  a  flexible 
No.  16  A.W.G.  ground  check  conductor 
for  the  ground  continuity  check  circuit 
considered  acceptable  alternative 
•  method.  Granted  for  the  Sanborn  Creek 
Mine  with  conditions. 

Docket  No.:  M-97-110-C. 

FR  Notice:  62  FR  51909. 

Petitioner:  Oxbow  Carbon  &  Minerals, 
Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2,400  volt  cables  to 
power  longwall  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Sanborn  Creek  Mine  with 
conditions. 

Docket  No. :M-97-UAr-C. 

FR  Notice:  62  FR  59893. 

Petitioner:  Roberts  Bros.  Coal  Co.,  Inc. 

Regulation  Affected:  30  CFR 
75.503(18.41(0). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  spring-loaded  device 
with  specific  fastening  characteristics 
instead  of  a  padlock  to  secure  plugs  and 
electrical  type  connectors  to  batteries 
and  to  the  permissible  mobile  powered 
equipment,  to  prevent  accidental 
separation  of  the  battery  plugs  from 
their  receptacles  during  normal 
operation  of  the  battery  equipment  and 
in  the  event  of  a  battery  fire,  the  spring- 
loaded  device  can  be  disconnected 
much  faster  and  safer  than  a  padlock 
considered  acceptable  alternative 
method.  Granted  for  the  Cardinal  No.  2 
Mine  with  conditions. 

Doclcet  No.:  M-97-115-C. 
FR  Notice:  62  FR  59893. 


Petitioner:  BJM  Coal  Company. 

Regulation  Affected:  30  CFR 
75.503(18.41(f)). 

Sununary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  spring- 
loaded  locking  device  instead  of 
padlocks  to  secure  battery  plugs  to 
machine  mounted  receptacles  which 
would  prevent  the  threaded  lock  ring  on 
a  plug  from  tvuTiing  and  coming  loose 
unintentionjdly  considered  acceptable 
alternative  method.  Granted  for  the 
Camp  Creek  Deep  Mine  with  conditions. 

Docket  No.:  M-97-116-C. 

FR  Notice:  62  FR  59893. 

Petitioner:  BJM  Coal  Company. 

Regulation  Affected:  30  CFR 
75.503(18.41(f)). 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  spring- 
loaded  locking  device  instead  of 
padlocks  to  secure  battery  plugs  to 
machine  mounted  receptacles  which 
would  prevent  the  threaded  lock  ring  on 
a  plug  from  turning  and  coming  loose 
unintentionally  considered  acceptable 
alternative  method.  Granted  for  the 
Mine  No.  9b  with  conditions. 

Docket  No. :  M-97-1 19-C. 

FR  Notice:  62  FR  63727. 

Petitioner:  The  Pittsburg  &  Midway 
Coal  Mining  Co. 

Regulation  Affected:  30  CFR 
75.503(18.41(f)). 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  spring- 
loaded  device  with  specific  fastening 
characteristics  with  its  fastening 
configuration  to  secure  plugs  and 
electrical-type  connectors  to  batteries 
and  to  the  permissible  mobile-powered 
equipment,  which  the  batteries  serve, 
instead  of  using  a  padlock  considered 
acceptable  alternative  method.  Granted 
for  the  Sebree  No.  1  Mine  with 
conditions. 

Docket  No.:  M-97-121-C. 

FR  Notice:  62  FR  63727. 

Petitioner:  Consol  of  Kentucky,  Inc. 

Regulation  Affected:  30  CFR  75.1101- 
8. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  use  of  a  single 
line  of  automatic  sprinklers  for  its  fire 
protection  system  on  main  and 
secondary  belt  conveyor  and  the  use  of 
a  single  overhead  pipe  system  with  V2- 
inch  orifice  automatic  sprinklers  located 
on  10-foot  centers,  located  to  cover  50 
feet  of  fire-resistant  belt  or  150  feet  of 
non-fire  resistant  belt,  with  actuation 
temperatures  between  200  to  230 
degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi; 
to  locate  the  sprinklers  not  more  than  10 
feet  apart  so  that  the  discharge  of  water 
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will  extend  over  the  belt  drive,  belt  take- 
up,  electrical  control,  and  gear  reducing 
unit;  to  conduct  a  test  using  the  specific 
procedures  outlined  in  this  petition 
during  the  installation  of  each  new 
system,  during  any  subsequent  repair  or 
replacement  of  any  critical  part,  and 
annually  to  ensure  proper  operation 
considered  acceptable  alternative 
method.  Granted  for  the  Ridge  No.  8 
Mine  with  conditions. 

Docket  No. :  M-97-1 25-C. 

Ffl  Notice:  62  FR  63728. 

Petitioner:  Island  Creek  Coal 
Company. 

Regulation  Affected:  30  CFR 
75.503(18.41(f)). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  spring-loaded  metal 
locking  device  instead  of  padlocks  to 
secure  battery  charging  plugs  to 
machine-moimted  battery  receptacles  on 
permissible,  mobile,  battery-powered 
scoop  cars  considered  acceptable 
alternative  method.  Granted  for  the 
Ohio  No.  11  Mine  with  conditions. 

Docket  No. :  M-97-1 2  7-C. 

FR  Notice:  62  FR  63728. 

Petitioner:  Genwal  Resources,  Inc. 

Regulation  Affected:  30  CFR  75.1101- 
8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  water  sprinkler  system 
with  a  single  overhead  pipe  system  and 
automatic  sprinklers  located  not  more 
than  10  feet  apart  so  that  the  water 
discharged  from  the  sprinklers  will 
cover  50  feet  of  fire  resistant  belt,  or  150 
feet  of  non-fire  resistant  belt  adjacent  to 
the  belt  drive;  and  to  p>ennit  automatic 
sprinklers(s)  will  cover  the  drive 
motor(s),  belt  take-up  electrical  controls, 
and  gear  reducing  unit  for  each  belt 
drive  and  to  conduct  a  functional  test  to 
ensure  proper  operation  during  the 
installation  of  each  new  system  and 
during  subsequent  repair  or  replacement 
of  any  critical  part;  and  to  submit  to  the 
District  Manager  proposed  revisions  to 
their  Part  48  training  plan  that  would 
specify  initial  and  refresher  training  for 
compliance  to  this  petition  considered 
acceptable  alternative  method.  Granted 
for  the  Crandall  Canyon  Mine  with 
conditions. 

Docket  No. :  M-97-141-C. 

FR  Notice;  63  FR  2700. 

Petitioner:  M  &  M  Anthracite  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 


connection  in  place  of  such  devices 
considered  acceptable  alternative 
method.  Granted  for  the  Little  Tracey 
Slope  Mine  with  conditions. 

Docket  No.:  M-97-142-C. 

FR  Notice:  63  FR  2700. 

Petitioner:  Elk  Rim  Coal  Company. 

Regulation  Affected:  30  CFR 
75.503(18.41(1)). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed, 
spring-loaded  locking  devices  on  mobile 
battery-powered  machines  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  in  order  to 
eliminate  the  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations,  instead  of  using 
padlocks  considered  acceptable 
alternative  method.  Granted  for  the 
Black  Knight  U  Mine  with  conditions. 

Docket  No.:  M-97-14»-C. 

FR  Notice:  63  FR  5972. 

Petitioner:  Canfield  Energy,  Inc. 

Regulation  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators  in 
lieu  of  machine-moimted  methane 
monitors  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets 
considered  acceptable  alternative 
method.  Granted  for  the  Canfield  No.  4 
Mine  with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-97-150-C. 

FR  Notice:  63  FR  5972. 

Petitioner:  Chestnut  Coal  Company. 

Regulation  Affected:  30  CFR  75.1200. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope,  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  odier  veins 
beyond  the  100-foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the  No. 
10  Slope  Mine  with  qpnditions. 

Docket  No.:  M-97-151-C. 

FR  Notice:  63  FR  5972. 

Petitioner:  Peabody  Coal  Company. 

Regulation  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  spring-loaded  metal 
locking  device  for  securing  the  battery- 
connecting  plugs  to  machine-mounted 
battery  receptacles  on  permissible, 
mobile,  battery-powered  scoop  cars  and 
tractors  instead  of  using  padlocks 


considered  acceptable  alternative 
method.  Granted  for  the  Camp  No.  1 
Mine  with  conditions. 

Docket  No.:  M-96-044-C. 

FR  Notice:  61  FR  33141. 

Petitioner:  Consolidation  Coal 
Company. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  check  points, 
on  inby  and  outby  the  affected  area;  to 
maintain  these  check  points  in  a  safe 
condition  at  all  times;  and  to  have  a 
certified  person  test  for  methane  and  the 
quantity  of  air  on  a  weekly  basis  at  both 
check  points  and  the  person  making 
such  examinations  would  record  the 
results  with  their  initials  and  date  in  a 
record  book  kept  on  the  surface  and 
made  accessible  to  interested  parties 
considered  acceptable  alternative 
method.  Granted  for  the  Lqveridge  No. 
22  Mine  with  conditions  for  the  "unsafe 
to  travel"  60-foot  segment  of  the 
designated  return  aircourse  which  has 
ventilated  the  battery  charging  station 
(old  inside  shop)  near  Sugar  Rim  Shaft. 

Docket  No.:  M-96-081-C. 

FR  Notice:  61  FR  47193. 

Petitioner:  Kiah  Creek  Mining 
Company. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  evaluate  the  area  at  the  toe 
of  the  fall  to  determine  the  quantity  and 
quality  of  air  flowing  across  the  fall  and 
by  the  seals  considered  acceptable 
alternative  method.  Granted  for  the  No. 
8  Mine  with  conditions  to  allow 
monitoring  of  air  flowing  over  the  roof 
fall  in  front  of  the  old  Southeast  Main 
Nos.  2  &  3  mine  seals  and  indirect 
evaluation  in  lieu  of  physical 
examination  and  gas  checks  at  those 
seals. 

Docket  No. :  M-96-086-C. 

FR  Notice:  61  FR  47193. 

Petitioner:  Utah  Fuel  Company. 

Regulation  Affected:  30  CFR  75.344. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  audible  and  visual 
alarms  to  be  located  at  the  surface  office 
building  where  assigned  persons  can 
respond  to  the  alarms  instead  of  at 
unmanned  locations  imderground 
considered  acceptable  alternative 
method.  Granted  for  the  Skyline  No.  3 
Mine  and  Skyline  No.  1  with  conditions 
for  the  preshift  examination  of  remote 
electrical  installations  and  compressors 
serving  mine  de-watering  pimip 
installations  conducted  by  piunpers 
who  are  certified  mine  examiners. 

Docket  No. :  M-96-087-C. 
FR  Notice:  61  FR  47193. 
Petitioner:  Utah  Fuel  Company. 
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Regulation  Affected:  30  CFR  75.340. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  audible  and  visual 
alanns  to  be  located  at  the  surface  office 
building  where  assigned  persons  can 
respond  to  the  alarms  instead  of  at 
unmanned  locations  underground 
considered  acceptable  alternative 
method.  Granted  for  the  Skyline  No.  1 
Mine  and  Skyline  No.  3  with  conditions 
for  the  continuous  monitoring  of 
electrical  installations  providing  power 
to  mine  de-watering  pimip  installations 
in  remote  locations  by  an  MSHA 
approved  Atmospheric  Monitoring 
System  which  activates  visual  and 
audible  alarms  at  the  system's  surface 
location. 

Docket  No. :  M-96-095-C. 

FR  Notice:  61  FR  47194. 

Petitioner:  Arch  of  Illinois. 

Regulation  Affected:  30  CFR  75.362. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  an  intrinsically  safe 
atmospheric  monitoring  system  (AMS), 
a  Trolex  Explosive  Gas  Sensor  Model 
No.  TX3266  or  an  equivalent  AMS,  to 
test  for  methane  before  the  equipment  is 
energized,  and  to  continuously  detect 
and  test  for  methane  at  20-minute 
intervals  while  the  mining  equipment  is 
energized  in  the  working  ta.ce.  'This 
would  eliminate  personnel  exposing  to 
the  potential  hazards  of  the  face  area 
during  the  tests  considered  acceptable 
alternative  method.  Granted  for  the 
Conant  Mine  with  conditions  for 
application  only  dming  the  second 
mining  process  known  as  "winging" 
using  the  Archveyor  system. 

Docket  No. :  M-96-096-C. 

FR  Notice:  61  FR  47194. 

Petitioner:  Arch  of  Illinois. 

Regulation  Affected:  30  CFR  75.331. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  "blowing"  auxiliary 
permissible  fan  and  tubing  with  the 
Archveyor  System  to  ven^ate  the  wing 
cut  face  area  considered  acceptable 
alternative  method.  Granted  for  the 
Conant  Mine  with  conditions. 

Docket  No.:  M-96-119-C. 

FR  Notice:  61  FR  57460. 

Petitioner:  Utah  Fuel  Company. 

Regulation  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  continuously  monitor 
electrical  installations  for  carbon 
monoxide  or  temperature  rather  than 
conduct  preshift  examinations  and  to 
physically  examine  these  installations 
for  other  hazardous  conditions  at  least 
weekly;  and  to  have  the  miners  entering 
these  areas  certified  and  conduct  an 
examination  for  themselves  or  to  have  a 
certified  person  examine  the  areas  prior 


to  other  employees  entering  these  areas 
considered  acceptable  alternative 
method.  Granted  for  the  Skyline  Mine 
No.  1  with  conditions. 

Docket  No.:  M-96-137-C. 

FR^iotice:  61  FR  64373. 

Petitioner:  D.J.T.  Coal  Company. 

Regulation  Affected:  30  CFR  75.364. 

Sunimary  of  Findings:  Petitioner's 
proposal  to  examine  the  areas  from  the 
giinboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  travel  and  throughly  examine 
these  areas  for  hazardous  conditions 
once  a  month  considered  acceptable 
alternative  method.  Granted  for  the 
D.J.T.  Slope  Mine  with  conditions  for  30 
CFR  75.364(b)(4).  to  conduct 
examinations  of  the  seals  located  along 
the  return  and  bleeder  air  courses  from 
the  ladder  on  a  weekly  basis,  not 
monthly  as  proposed  by  petitioner. 

Docket  No.:  M-96-16&-C. 

FR  Notice:  62  FR  4331. 
■    Petitioner:  Apogee  Coal  Company 
(dba  Arch  of  Illinois). 

Regulation  Affected:  30  CFR  75.901. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  a  diesel  powered 
generator  to  be  operated  for  supplying 
power  to  mobile  mining  equipment 
when  such  equipment  is  being  moved 
bom  one  area  of  the  mine  to  another 
without  groimding  the  neutral  to  a  low 
resistance  groimd  field  and  that  the 
mining  personnel  would  be  trained  in 
the  proper  testing  procedures  to  be  used 
at  the  mine  whenever  this  practice 
occurs  considered  acceptable  alternative 
method.  Granted  for  the  Conant  Mine 
with  conditions. 

Docket  No. :  M-96-1 74-C. 

FR  Notice;  62  FR  4332. 

Petitioner:  Mallie  Coal  Company,  Inc. 

Regulation  Affected:  30  CFR  75.380. 

Summary  of  Findings:  Petitioner's 
proposal  to  inJstall  two  five-pound  or 
one  ten-poimd  portable  chemical  fire 
extingiiisher  in  the  operators  deck  of 
each  Mescher  tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  and  to 
have  each  fire  extinguisher  inspected 
daily  by  the  equipment  operator  prior  to 
entering  the  escapeway  considered 
acceptable  alternative  method.  Granted 
for  the  Mine  No.  5  with  conditions. 

Docket  No.:  M-96-183-C. 

FR  Notice;  62  FR  4333. 

Petitioner:  Kerr-McGee  Coal 
Corporation. 

Regulation  Affected:  30  CFR  77.1304. 

Sunmiary  of  Findings:  Petitioner's 
proposal  to  use  petroleum-based 
lubrication  oil,  which  would  be  drained 
bom.  its  Jacobs  Ranch  Mine  equipment. 


blended  with  fuel  oil  to  create  an 
Ammonium  Nitrate  Fuel  Oil  (ANFO) 
blasting  agent  and  proposes  to  submit 
proposed  revisions  to  its  part  48  training 
plan,  which  include  initial  and  refresher 
training  regarding  compliance  to  its 
petition  considered  acceptable 
alternative  method.  Granted  for  the 
Jacobs  Ranch  Mine  with  conditions. 

Docket  No.:  M-96-1 94-C. 

FR  Notice:  62  FR  4334. 

Petitioner:  Apogee  Coal  Company 
(dba  Arch  of  Illinois). 

Regulation  Affected:  30  CFR  75.333. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  permanent  stoppings 
to  be  built  and  maintained  to  a  point  not 
to  exceed  900  feet  from  the  point  of 
deepest  penetration  in  the  conveyor  belt 
entry  or  to  a  distance  from  the  point  of 
deepest  penetration  in  the  conveyor  belt 
entiy  not  to  exceed  IV2  time  the  length 
of  the  Archveyor  continuous  face 
haulage  system  considered  acceptable 
alternative  method.  Granted  for  Conant 
Mine  with  conditions  for  application 
only  to  the  Archveyor  system  (i.e. 
stageloader,  system  conveyor, 
continuous  mining  machine,  and  bolter 
car  if  used). 

Docket  No.:  M-96-207-C. 

FR  Notice:  62  FR  11925. 

Petitioner:  Brookside  Coal  Company. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  areas  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  travel  and  throughly  examine 
these  areas  for  hazardous  conditions 
once  a  month  considered  acceptable 
alternative  method.  Granted  for  the 
Diamond  Vein  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(4).  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

DocJcet  No.:  M-95-078-C. 

FR  f{otice:  60  FR  31499. 

Petitioner:  R.  &  D.  Cod  Company. 

Regulation  Affected:  30  CFR  75.332. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  air  passing  through 
inaccessible  abandoned  workings  and 
additional  areas  by  mixing  with  air  in 
the  intake  haulage  slope  to  ventilate  the 
only  active  workings  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria 
considered  acceptable  alternative 
method.  Granted  for  the  Buck  Mountain 
Slope  Mine  with  conditions. 

Docket  No.:  M-95-115-C. 
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FR  Notice:  60  FR  46871. 

Petitioner:  Consolidation  Coal 
Company. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  dieck  points  J  and 
K  to  monitor  the  affected  area  and  to 
have  a  certified  person  examine  the  area 
for  methane  and  the  quantity  of  air  at 
both  check  points  on  a  weekly  basis; 
and  to  have  the  certified  person  initial 
and  record  the  date,  time,  and  results  of 
the  weekly  examinations  in  a  book  kept 
on  the  siuiace  and  made  available  for 
inspection  by  interested  persons 
considered  acceptable  alternative 
method.  Granted  for  the  Shoemaker 
Mine  with  conditions. 

Docket  No.:  M-95-167-C. 

FR  Notice:  60  FR  64080. 

Petitioner:  Cyprus  Plateau  Mining 
Corporation. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (2,400  or 
4,160  volt)  cables  to  power  longwall 
mining  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Willow  Creek  Mine  with 
conditions. 

Docket  No.:  M-95-183-C. 

FR  Notice;  61  FR  8306. 

Petitioner:  Mountain  Coal  Company. 

Regulation  Affected:  30  CFR  75.1002- 
1. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  non-permissible 
electronic  testing  or  diagnostic 
equipment  within  150  feet  of  pillar 
workings;  and  to  use  low-voltage  or 
battery  operated  non-permissible 
equipment  such  as,  but  not  limited  to, 
laptop  computers,  oscilloscopes, 
vibration  analysis  machines,  and  cable 
fault  detectors  considered  acceptable 
alternative  method.  Granted  for  the 
West  Elk  Mine  with  conditions. 

Docket  No.:  M-95-184-C. 

FR  Notice:  61  FR  8306. 

Petitioner:  Mountain  Coal  Company. 

Regulation  Affected:  30  CFR  75.500. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  non-permissible 
electronic  testing  or  diagnostic 
equipment  in  or  inby  the  last  open 
crosscut;  and  use  low-voltage  or  battery 
operated  non-permissible  equipment 
such  as,  but  not  limited  to.  laptop 
computers,  oscilloscopes,  vibration 
analysis  machines,  and  cable  fault 
detectors  considered  acceptable 
alternative  method.  Granted  for  the 
West  Elk  Mine  with  conditions. 

Docket  No.:  M-94-135-C. 

FR  Notice:  59  FR  46269. 

Petitioner:  K  &  S  Coal  Company. 


Regulation  Affected:  30  CFR  75.332. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  air  passing  through 
inaccessible  abandoned  workings  and 
additional  areas  by  mixing  with  the  air 
in  the  intake  haulage  slope  to  venjtilate 
the  only  active  working  section,  to 
ensure  air  quality  by  sampling  intake  air 
during  preshift  and  on-shift 
examinations,  and  to  suspend  mine 
production  when  air  quality  fails  to 
meet  specified  criteria  considered 
acceptable  alternative  method.  Granted 
for  the  First  Chance  Slope  Mine  with 
conditions. 

Docket  No. :  M-93-07-C. 

FR  Notice:  58  FR  8065 . 

Petitioner:  McElroy  Coal  Company. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  monitoring 
stations  at  the  North  Retiun  and  the  Left 
Return  of  2-North  before  it  enters  the 
affected  aircourses,  and  continue  using 
monitoring  stations  at  the  1 -South 
entries  of  the  affected  return  aircourse 
daily  as  described  in  petition  for 
modification,  docket  number  M-92- 
142-C  considered  acceptable  alternative 
method.  Granted  for  the  Slope  No.  1 
Mine  with  conditions. 

Docket  No.:  M-93-027-C. 

FR  ATot/ce;  58  FR  13805. 

Petitioner:  Cyprus  Plateau  Mining 
Corporation. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  in  all  belt  entries 
used  as  intake  aircourses  to  ventilate 
active  working  places  considered 
acceptable  alternative  method.  Granted 
for  the  Star  Point  No.  2  Mine  with 
conditions. 

Docket  No.:  M-93-097-C. 

FR  Notice:  58  FR  39237. 

Petitioner:  E  &  E  Fuels. 

Regulation  Affected:  30  CFR  75.364. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  intake  haidage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  altematlTe  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  Orchard  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(1) 
regarding  weekly  examinations  of  the 
seals  located  along  the  retxirn  and 
bleeder  air  courses  from  the  ladder  on 
a  weekly  basis,  not  monthly  as  proposed 
by  petitioner. 

Docket  No.:  M-93-116-C. 
FR  Notice:  58  FR  39239. 


Petitioner:  Buck  Moimtain  Coal 
Company. 

Regulation  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slope  gimboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  inby  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section 
considered  acceptable  alternative 
method.  Granted  for  the  Buck  Mountain 
Slope  Mine  with  conditions. 

Docket  No.  :M-97-O02-lA. 

FR  Notice:  62  FR  23800. 

Petitioner:  Barrick  Goldstrike  Mines, 
Inc. 

Regulation  Affected:  30  CFR  56.6309. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  used 
crankcase  oil  blended  with  diesel  fuel  to 
prepare  ammonium  nitrate/fuel  oil 
(ANFO)  for  blasting  considered 
acceptable  alternative  method.  Granted 
for  the  Barrick  Goldstrick  Mine  with 
conditions. 

Docket  No.:  M-97-004-M. 

FR  Notice:  62  FR  34312. 

Petitioner:  Homestake  Mining 
Company. 

Regulation  Affected:  30  CFR  56.6202. 

Summary  of  Findings:  Petitioner's 
proposal  to  substitute  a  flashing  amber 
light  in  place  of  signs  on  rubber-tired 
mobile  equipment  used  in  the  ramp 
systems  and  to  have  the  light  readily 
visible  from  all  directions,  and  the 
flashing  amber  light  would  be  a  natural 
extension  of  the  amber  light  currently 
used  at  the  Homestake  Mine  to  delineate 
explosive  storage  facilities  considered 
acceptable  alternative  method.  Granted 
for  the  Lead,  S.D.  Mine  with  conditions. 

Docket  No.:  M-97-013-M. 

FR  Notice:  63  FR  2700. 

Petitioner:  Tg  Soda  Ash,  Inc. 

Regulation  Affected:  30  CFR 
57.22305. 

Sununary  of  Findings:  Petitioner's 
proposal  to  operate  a  nonpermissible 
pump  in  an  area  of  the  mine  that  was 
previously  a  shortwall  panel,  and  to 
operate  approved  equipment  inby  the 
last  open  break  or  in  areas  where 
methane  may  enter  the  airstream 
considered  acceptable  alternative 
method.  Granted  for  the  Wyoming  Soda 
Ash  Mine  with  conditions. 

Docket  No. :  M-95-01 2-M. 
FR  Notice:  61  FR  8306 
Petitioner:  Rock  of  Ages  Quarries,  Inc. 
Regulation  Affected:  30  CFR  56.19003 
Suminary  of  Findings:  Petitioner's 
proposal  to  use  chain  drives  between 
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the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  of  Ages  Light  Side  Mine  with 
conditions. 

Docket  No.:  M-95-013-M 

PR  Notice:  61  FR  8306. 

Petitioner:  Rock  of  Ages  Quarries,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  chain  drives  between 
the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  of  Ages  Light  Side  Mine  with 
conditions. 

Docket  No.:  M-95-014-M. 

FR  Notice:  61  FR  8306. 

Petitioner:  Rock  of  Ages  Quarries,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  chain  drives  between 
the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  of  Ages  Light  Side  Mine  with 
conditions. 

Docket  No.:  M-95-015-M. 

PR  Notice:  61  FR  8306. 

Petitioner:  Rock  of  Ages  Quarries,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  chain  drives  between 
the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  of  Ages  Light  Side  Mine  with  . 
conditions. 

Docket  No. :  M-95-01 7-M. 

PR  Notice:  61  FR  8307. 

Petitioner:  Swenson  (kanite 
Company,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  chain  drives  between 
the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Swenson  Gray  Quarry  Mine  with 
conditions. 

Docket  Afo.:  M-95-018-M 

FR  Notice:  61  FR  8307. 

Petitioner:  Swenson  Granite 
Company,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  applies  to  chain  drives 
between  the  driving  mechanism  and  the 
gear  train  of  the  hoists,  allowing  the  use 
of  chain  drives  for  such  application 


considered  acceptable  alternative 
method.  Granted  for  the  Lower  Quarry 
Mine  with  conditions. 

Docket  No.:  M-94-031-M. 

FR  Notice:  59  FR  29305. 

Petitioner:  Mitsubishi  Cement 
Corporation. 

Regulation  Affected:  30  (JFR 
57.13020. 

Summary  ofPindings:  Petitioner's 
proposal  to  establish  blow-off  stations  at 
various  places  in  the  plant  where 
employees  can  clean  their  clothes  with 
compressed  air;  to  install  tamper-proof 
airline  regulators  at  each  station  to 
ensure  that  primary  operating  air 
pressure  is  consistent;  and  to  post  rules 
for  employees  to  follow  when  using 
compressed  air  to  clean  their  clothes 
considered  acceptable  alternative 
method.  The  compressed  air  would 
have  an  GSHA-approved  nozzle  with 
pressure  no  greater  than  2-6  psi  at 
normal  average  line  pressure.  Granted 
for  the  Cushenbury  Plant  with 
conditions. 

Docket  No.:  M-94-037-M. 

PR  Notice:  61  FR  8307. 

Petitioner:  Rock  of  Ages  Quarries,  Inc. 

Regulation  Affected:  30  CFR 
56.19003. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  chain  drives  between 
the  driving  mechanism  and  the  gear 
train  of  the  hoists  considered  acceptable 
alternative  method.  Granted  for  the 
Rock  of  Ages  Light  Side  Mine  with 
conditions. 

Docket  No.:  M-81-072-M. 

FR  Notice:  47  FR  8898. 

Petitioner:  Ziegler  Chemical  and 
Mineral  Corp. 

Regulation  Affected:  30  CFR  57.19-3. 

Summary  ofPindings:  Petitioner's 
proposal  to  use  a  V-belt  drive  personnel 
hoist  known  as  Hoist  B-11  at  its 
gilsonite  mines  considered  acceptable 
alternative  method.  Granted  for  Bonanza 
Mine  with  conditions. 

IFR  Doc.  99-12550  Filed  5-18-99;  8:45  am] 
MLUNQ  COOE  4810-a-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  MMting 

May  13, 1999. 

"FEDERAL  REGISTER"  CtTATK>N  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  64,  No. 
89,  at  25,080,  May  10,  1999. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
10:00  a.m.,  Thiu^day.  May  13, 1999. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.  Washington,  DC. 


STATUS:  Open. 

CHANGES  IN  MEETING:  Following  a  motion 
to  dismiss  the  proceedings  by  the 
Secretary  of  Labor,  the  Commission 
canceled  oral  argimient  on  Secretary  of 
Labor'V.  Newmont  Gold  Co.,  Docket 
Nos.  WEST  97-164-RM,  etc. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
The  meeting  to  consider  Secretary  of 
Labor  v.  Newmont  Gold  Co.,  Docket 
Nos.  WEST  97-164-RM,  etc..  will 
commence  following  upon  the 
conclusion  of  oral  argument  in  the  case 
which  commences  at  10:00  a.m.  on 
Thursday,  May  13, 1999. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW,  Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

CHANGES  IN  MEETING:  Following  a  motion 
to  dismiss  the  proceedings  by  the 
Secretary  of  Labor,  the  Commission 
canceled  the  meeting  to  consider 
Secretary  of  Labor  v.  Newmont  Gold 
Co.,  Docket  Nos.  WEST  97-164-RM,  etc. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Jean  H.  EU«i, 

Chief  Docket  Clerk. 

[FR  Doc.  99-12644  Filed  5-14-99;  4:18  pm] 

BtLUNG  CODE  STaS-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Art* 
Fellowships  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  two  meetings  of  the 
Fellowships  Panel,  jazz  Masters  section, 
to  the  National  Council  on  the  Arts  will 
be  held  on  May  27, 1999.  The  panel  will 
meet  from  3:30  to  5:00  p.m.  via 
teleconference  from  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12, 1999,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 


27310 


Federal  Register /Vol.  64,  No.  96  /  Wednesday,  May  19,  1999 /Notices 


Further  information  with  reference  to 
this  meeting  can  be  obtained  £rom  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202)  682-5691. 

Dated:  May  14,  1999. 
Kathy  Plo%«ritz-Worden, 
Panel  Coordinator,  National  Endowment  for 
the  Arts. 

[FR  Doc.  99-12702  Filed  5-18-99;  8:45  am) 

BILUNQ  COOE  7537-01-11 


NOFtTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  hold  its 
deliberative  meeting  to  consider 
whether  to  amend  the  over-order  price 
regulation  to  establish  a  supply 
management  program. 

DATES:  The  meeting  is  scheduled  for 
10:00  a.m.  on  Wednesday,  Jime  2, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Merrimack  Hotel  and  Conference 
Center,  4  Executive  Park  Drive, 
Merrimack,  New  Hampshire  (Exit  11  off 
the  Everett  Turnpike). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2,  Montpelier,  VT 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 
Dated:  May  13. 1999. 
Kenneth  M.  Becker, 

Executive  Director 

[FR  Doc.  99-12546  Filed  5-18-99;  8:45  am) 

BtLUNG  COOE  laSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600.  Rev.  1] 

Revision  of  NRC  Enforcement  Policy 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Policy  Statement:  Amendment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 


"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions"  (Enforcement  Policy)  to 
conform  to  the  amendments  to  the 
regulations  that  govern  operators' 
licenses  published  in  the  Federal 
Register  as  a  separate  action.  Those 
amendments  allow  nuclear  power 
facility  licensees  to  prepare,  proctor, 
and  grade  the  written  examinations  and 
prepare  the  operating  tests  that  the  NRC 
uses  to  evaluate  the  competence  of 
individuals  applying  for  operator 
licenses  at  the  facility  licensees'  plants. 
Moreover,  the  amendment  requires 
facility  licensees  that  elect  to  prepare 
their  own  examinations  to  establish, 
implement,  and  maintain  procedures  to 
control  examination  security  and 
integrity,  and  it  clarifies  the  regulations 
to  ensure  that  applicants,  licensees,  and 
facility  licensees  understand  what  it 
means  to  compromise  the  integrity  of  a 
required  test  or  examination.  Therefore, 
the  Enforcement  Policy  is  being 
amended  to  add  examples  of  violations 
that  may  be  used  as  guidance  in 
determining  the  appropriate  severity 
level  for  violations  involving  the 
compromise  of  applications,  tests,  and 
examinations. 

EFFECTIVE  DATE:  This  action  is  effective 
May  19, 1999,  while  comments  are 
being  received.  Submit  comments  on  or 
before  June  18, 1999. 
ADDRESSES:  Submit  written  comments 
to:  David  Meyer,  Chief,  Rules  Review 
and  Directives  Branch,  Office  of 
Administration,  Mail  Stop:  T6D59,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm.  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW,  (Lower 
Level),  Washington,  DC  20555-0001. 
Copies  of  NUREG-1600  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Mail  Stop  SSOP,  Washington, 
DC  20402-9328.  Copies  are  also 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161. 
Copies  are  also  available  for  inspection 
and  copying  for  a  fee  in  the  NRC  Public 
Document  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  telephone:  (301)  415-2741;  e-mail: 
jxl@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  "General  Statement  of 
Policy  and  Procedure  for  NRC 


Enforcement  Actions"  (Enforcement 
Policy)  was  first  issued  on  September  4, 
1980.  Since  that  time,  the  Enforcement 
Policy  has  been  revised  on  a  nimiber  of 
occasions.  On  May  13, 1998  (63  FR 
26630),  the  Enforcement  Policy  was 
revised  in  its  entirety  and  was  also 
published  as  NUREG-1600,  Rev.  1.  The 
Enforcement  Policy  primarily  addresses 
violations  by  licensees  and  certain  non- 
licensed  persons,  as  discussed  further  in 
the  Enforcement  Policy  in  footnote  3  to 
Section  I,  "Introduction  and  Purpose," 
and  in  Section  X,  "Enforcement  Action 
Against  Non-Licensees." 

By  a  separate  action  published  in  the 
Federal  Register,  the  ^^C  is  amending 
its  regulations  in  10  CFR  Part  55  to 
allow  nuclear  power  facility  licensees  to 
prepare,  proctor,  and  grade  the  written 
examinations  and  prepare  the  operating 
tests  that  the  NRC  uses  to  evaluate  the 
competence  of  individuals  applying  for 
operator  licenses  at  the  facility 
licensees'  plants.  Section  107  of  the 
Atomic  Energy  Act  (AEA)  of  1954,  as 
amended,  requires  the  NRC  to 
determine  the  qualifications  of 
individuals  applying  for  operator 
licenses,  to  prescribe  uniform 
conditions  for  licensing  such 
individuals,  and  to  issue  licenses -as 
appropriate.  Pursuant  to  the  AEA,  10 
CFR  part  55  requires  applicants  for 
operator  licenses  to  pass  an  examination 
that  satisfies  the  basic  content 
requirements  specified  in  the  regulation. 
Because  the  NRC  considers  the  integrity 
of  the  licensing  tests  and  examinations 
to  be  essential  to  the  safe  operation  of 
nuclear  facilities,  the  NRC  is  also 
ainending  10  CFR  55.49  to  clarify  that 
the  integrity  of  a  test  or  examination 
required  by  10  CFR  part  55  is 
considered  compromised  if  any  activity, 
regardless  of  intent,  affected,  or  but  for 
detection,  woidd  have  affected  the 
equitable  and  consistent  administration 
of  the  test  or  examination.  Moreover,  the 
NRC  is  amending  10  CFR  part  55  to 
require  power  reactor  facility  licensees 
that  elect  to  prepare  their  own     - 
examinations  to  establish,  implement, 
and  maintain  procedures  to  control 
examination  security  and  integrity. 

The  NRC  intends  to  use  its 
enforcement  authority  to  emphasize  that 
a  compromise  of  an  application,  test,  or 
examination  required  by  10  CFR  part  55 
cannot  be  accepted.  Therefore,  the  NRC 
is  amending  the  Enforcement  Policy  by 
adding  examples  of  violations  in 
Supplement  I,  "Reactor  Operations,"  to 
provide  guidance  in  determining  the 
appropriate  severity  level  for  violations 
involving  the  compromise  of  an 
application,  test,  or  examination  used  to 
evaluate  the  competence  of  individuals 
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applying  for  operator  licenses  or  to 
evaluate  the  continued  competence  of 
licensed  operators.  In  the  case  of  initial 
operator  licensing,  a  non-willful 
compromise  of  an  application,  test,  or 
examination  required  by  10  CFR  part  55 
that  contributes  to  an  individual  being 
granted  a  license  is  considered 
significant  and  will  be  categorized 
normally  at  least  at  Severity  Level  III. 
Similarly,  in  the  case  of  requalification, 
a  non-willful  compromise  of  an 
application,  test,  or  examination 
required  by  10  CFR  part  55  that  permits 
an  individual  to  perform  the  functions 
of  an  operator  or  a  senior  operator  is 
also  considered  significant  and  will  be 
categorized  normally  at  least  at  Severity 
Level  in.  A  non-willful  compromise  that 
is  discovered  and  reported  to  the  NRC 
before  an  individual  is  granted  a  license, 
or  before  an  individual  is  permitted  to 
perform  the  functions  of  an  operator  or 
a  senior  operator,  will  be  categorized 
normally  at  Severity  Level  TV,  as  will 
other  violations  of  10  CFR  55.49  that  are 
of  more  than  minor  concern,  such  as 
failures  to  establish,  implement,  or 
maintain  procedures  to  control  the 
security  of  the  examination  process  or 
failures  to  take  adequate  corrective 
action  in  response  to  a  previous 
compromise. 

For  purposes  of  determining  whether 
a  particular  compromise  contributed  to 
an  individual  being  granted  a  license,  or 
contributed  to  an  individual  being 
permitted  to  perform  the  functions  of  an 
operator  or  a  senior  operator,  the  NRC 
will  presume  that  an  individual 
involved  in  a  compromise  was  able  to 
pass  the  test  or  examination  in  question 
only  because  of  the  advantage  received 
as  a  result  of  the  compromise.  For 
example,  consider  a  situation  where  an 
individual  answered  eighty-three  out  of 
one  himdred  questions  correctly  on  a 
licensing  examination  and  that  as  a 
result  of  answering  more  than  eighty 
questions  correctly  the  individual  was 
either  granted  a  license  or  considered 
eligible  to  perform  the  duties  of  an 
operator  or  a  senior  operator.  Under  the 
policy  announced  above,  if  it  is  later 
determined  that  a  compromise  of  the 
examination  gave  the  individual  an 
advantage,  the  NRC  will  presume  that 
but  for  the  compromise  the  individual 
would  have  failed  the  examination. 
Unless  the  licensee  can  conclusively 
demonstrate  that  the  individual 
involved  would  have  answered  at  least 
eighty  out  of  the  one  hundred 
examination  questions  correcUy 
irrespective  of  the  compromise,  the 
compromise  will  be  categorized  at  least 
at  Severity  Level  m. 


Willful  acts  to  compromise  an 
application,  test,  or  examination 
iipquired  by  10  CFR  part  55  will  add  to 
the  significance  of  the  compromise  and 
may  result  in  the  compromise  being 
categorized  at  a  higher  severity  level  in 
accordance  with  the  guidance  in  Section 
IV.C.  of  the  Enforcement  Policy. 
Consistent  with  that  guidance,  in 
determining  the  severity  level  of  a 
compromise  involving  willfulness,  the 
NRC  will  consider  such  factors  as  the 
degree  of  willfulness  on  the  part  of  any 
individual  involved  in  the  compromise, 
the  positions  and  levels  of  responsibility 
of  the  individuals  involved,  the  niunber 
of  individuals  involved  in  the 
compromise,  the  scope  of  the 
compromise,  the  advantage  received  by 
any  individual  as  a  result  of  the 
compromise,  the  timing  of  the 
compromise,  when  the  compromise  was 
detected,  and  the  facility  licensee's 
response  to  the  compromise.  Depending 
on  the  circumstances  of  the 
compromise,  there  may  be  a  difference 
in  the  severity  level  of  the  violation 
issued  to  any  individual  involved  in  the 
compromise  and  the  facility  licensee. 
The  NRC  intends  to  utilize  its 
enforcement  authority,  as  warranted, 
and  issue  notices  of  violation,  civil 
penalties,  and  orders  to  individuals  and 
facility  licensees  who  (1)  compromise 
an  application,  test,  or  examination  in 
violation  of  10  CFR  55.49,  (2)  commit 
deliberate  misconduct  in  violation  of  10 
CFR  50.5,  or  (3)  provide  incomplete  or 
inaccurate  information  to  the  NRC  in 
violation  of  10  CFR  50.9.  In  addition, 
willful  acts  to  compromise  an 
application,  test,  or  examination 
required  by  10  CFR  part  55  may  be 
referred  to  the  Department  of  Justice  for 
criminal  prosecution. 

In  addition  to  issuing  notices  of 
violation,  civil  penalties,  and  orders,  the 
NRC  may  require  an  individual 
involved  in  a  particidar  compromise  of 
an  application,  test  or  examination 
required  by  10  CFR  part  55  to  be 
retested  or  reexamined  prior  to 
performing  the  functions  of  an  operator 
or  a  senior  operator.  The  NRC 
recognizes  that  it  may  be  diffioilt  in 
certain  situations  to  determine  whether 
an  individual  received  an  advantage  as 
a  result  of  a  particular  compromise  or 
whether  but  for  the  compromise  the 
individual  woidd  not  have  been  granted 
a  license  or  permitted  to  continue  tg 
perform  the  functions  of  an  operator  or 
a  senior  operator.  Therefore,  in  any 
situation  where  there  is  some  doubt  as 
to  whether  an  individual  received  an 
advantage  as  a  result  of  a  particular 
compromise,  the  NRC  may  require  an 
individual  to  be  retested  or  reexamined 


to  verify  that  the  individual  is  qualified 
to  perform  the  functions  of  an  operator 
or  a  senior  operator.  When  determining 
whether  an  individual  must  be  retested 
or  reexamined  prior  to  performing  the 
functions  of  an  operator  or  a  senior 
operator,  the  NRC  will  make  its 
determination  irrespective  of  the 
severity  level  of  the  compromise  or  any 
enforcement  action  to  be  taken  against 
the  individual  or  facility  licensee  as  a 
result  of  the  compromise. 

Paperwork  Reduction  Act 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0136.  The 
approved  information  collection 
requirements  contained  in  this  policy 
statement  appear  in  Section  VII.C. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Accordingly,  Supplement  I — Reactor 
Operations  of  Appendix  B  of  the  NRC 
Enforcement  Policy  is  revised  to  read  as 
follows: 

Appendix  B:  Supplements — Enforcement 
Examples 


Supplement  I— Reactor  Operations 

This  supplement  provides  examples 
of  violations  in  each  of  the  four  severity 
levels  as  guidance  in  determining  the 
appropriate  severity  level  for  violadons 
in  the  area  of  reactor  operations. 

C.  Severity  Level  III — Violations  involving 
for  example: 
***** 

5.  A  non-%viIlful  compromise  of  an 
application,  test,  or  examination  required  by 
10  CFR  Part  55  that: 

(a)  In  the  case  of  initial  operator  licensing, 
contributes  to  an  individual  being  granted  an 
operator  or  a  senior  operator  license,  or 

(b)  In  the  case  of  requaliRcation, 
contributes  to  an  individual  being  permitted 
to  perform  the  functions  of  an  operator  or  a 
senior  operator. 
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D.  Severity  Level  IV— Violations  involving 
for  example: 

5.  A  non-willful  compromise  of  an 
application,  test,  or  examination  required  by 
10  CFR  Part  55  that: 

(a)  In  the  case  of  initial  operator  licensing, 
is  discovered  and  reported  to  the  NRC  before 
an  individual  is  granted  an  operator  or  a 
senior  operator  license,  or 

(b)  In  the  case  of  requalification,  is 
discovered  and  reported  to  the  NRC  before  an 
individual  is  permitted  to  perform  the 
functions  of  an  operator  or  a  senior  operator, 
or 

(c)  Constitutes  more  than  minor  concern. 

Dated  at  Rockville.  MD.  this  13th  day  of 
May,  1999. 

For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

(FR  Doc.  99-12622  Filed  5-18-99;  8:45  am] 

BtLUNO  CODE  7590-01-F 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Suismission  for  0MB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection: 

"Travel  Voucher  (Part  1)" 
"Travel  Voucher  (Part  2) 
"Optional  Travel  Voucher  (Part  2)" 

3.  The  form  niunber,  if  applicable: 
NRC  Form  64 

NRC  Form  64A 
NRC  Form  64B 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Contractors,  consultants  and 
Invited  NRC  travelers  who  travel  in  the 
course  of  conducting  business  for  the 
NRC. 

6.  An  estimate  of  the  number  of 
responses:  100. 


7.  The  estimated  number  of  annual 
respondents:  100. 

8.  An  estimate  of  the  total  number  of  _ 
hours  needed  annually  to  complete  the  ' 
requirement  or  request:  100. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  As  a  part  of  completing 
the  travel  process,  the  traveler  must  file 
travel  reimbursement  vouchers  and  trip 
reports.  The  respondent  universe  for  the 
above  forms  includes  consultants  and 
contractors  and  those  who  are  invited 
by  the  NRC  to  travel,  e.g.,  prospective 
employees.  Travel  expenses  that  are 
reimbursed  are  confined  to  those 
expenses  essential  to  the  transaction  of 
official  business  for  an  approved  trip. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
vkrww.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatine  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  18, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3 1 50-  ), 

NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-12625  Fjled  5-18-99;  8:45  am] 
BNJJNQ  COOE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-458] 

Entergy  Operations,  Inc.;  Notice  of 
Wittidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 


granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee),  to 
withdraw  its  November  20, 1998, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-47 
for  the  River  Bend  Station,  Unit  No.  1, 
located  in  West  Feliciana  Parish. 
Louisiana. 

The  proposed  amendment  would 
have  established  a  new  Technical 
Specification  (TS),  TS  3.10.9,  "Control 
Rod  Pattern— Cycle  8,"  added  to  Section 
3.10,  "Special  Operations."  The  new  TS 
3.10.9  was  requested  as  a  result  of  a 
plant-specific  configuration  where 
control  rods  were  inserted  into  the 
reactor  core  for  neutron  flux 
suppression  surroimding  fuel 
assemblies  that  were  identified  as 
having  possible  fuel  cladding  defects. 
The  new  requirement  was  intended  to 
be  effective  for  the  remainder  of  fuel 
cycle  8,  which  has  been  completed,  and 
was  to  be  in  force  when  rod  withdrawal 
operations  begin  imva  a  condition  of  100 
percent  rod  density  to  20  percent  rated 
thermal  power. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  16, 
1998  (63  FR  69338).  However,  by  letter 
dated  April  8, 1999,  the  hcensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  20, 1998, 
and  the  licensee's  letter  dated  April  8, 
1999,  which  withdrew  the  application 
for  license  amendment.  The  above 
doomients  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Government  Documents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Louisiana. 

Dated  at  Rockville,  Maryland,  this  12th  dav 
of  May  1999. 

For  the  Nuclear  Regulatory  Conmiission. 
Robert  J.  Fretz, 

Project  Manager,  Section  1,  Project 
Directorate  IV  S-  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-12624  Filed  5-18-99;  8:45  am]' 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommlttM  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
June  1, 1999,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday  June  1, 1999 — 1:00  p.m.  imtil 
the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  shoidd  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  luged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 


Dated:  May  13, 1999. 

Richard  P.  Savio, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

[FR  Doc.  99-12620  Filed  5-18-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the 
Subcommittees  on  Plant  Operations 
and  on  Hre  Protection;  Notice  of 
Meeting 

The  ACRS  Subcommittees  on  Plant 
Operations  and  on  Fire  Protection  will 
hold  a  joint  meeting  on  June  23, 1999, 
NRC  Region  I  Office,  475  Allendale 
Road,  Public  Meeting  Room,  King  of 
Prussia,  Pennsylvania. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  June  23,  1999 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittees  will  discuss  items 
of  mutual  interest  with  the 
representatives  of  NRC  Region  I  Office, 
including  plant  performance  review 
process,  implementation  challenges 
associated  with  the  revised  inspection 
and  assessment  programs,  and  fire 
protection  issues,  including  the  results 
of  the  fire  protection  functional 
inspections.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  tiie  Subcommittee 
Chairman  and  written  statements  will 
be  accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 


with  representatives  of  the  NRC  Region 
I  Office,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted   ' 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Amarjit  Singh  (telephone  301/415- 
6899)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  luged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  May  13, 1999. 
Sam  Duraiswaray, 
ACRS. 
[FR  Doc.  99-12621  Filed  5-18-99:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reector 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
2-4, 1999,  in  Conference  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Wednesday,  November  18, 
1998  (63  FR  64105). 

Wednesday,  June  2, 1999 

8:30  A.M.-S:45  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:45  A.M.-10:15  A.M.:  Hydrogen 
Control  Exemption  Request  for  the  San 
Onofre  Nulcear  Generating  Station 
Units  2  and  3  (Open) — ^The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
Southern  California  Edison  (SCE)  and 
NRC  staff  regarding  the  request  by  SCE 
for  a  license  exemption  to  the  hydrogen 
control  requirements  at  San  Onofre 
Nuclear  Generating  Station  Units  2  and 
3  and  the  associated  NRC  staffs  Safety 
Evaluation  Report. 

10:30  A.M.-12:00  Noon:  Status  of  the 
Pilot  Application  of  the  Revised 
Inspection  and  Assessment  Programs 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
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with  representatives  of  the  NRC  staff 
regarding  the  status  of  the  pilot 
application  of  the  revised  inspection 
and  assessment  programs,  and  related 
matters. 

1 :00  PM.-2:30  P.M. :  Proposed  Risk- 
Based  Performance  Indicators  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  risk-based 
pefformance  indicators  (Pis),  trial 
application  of  Pis,  and  identification  of 
thresholds  for  regulatory  action. 

2:45  P.M.-4:15  P.M.:  Performance- 
Based  Regulatory  Initiatives  and  Related 
Matters  (Open^— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  performance-based 
regulatory  initiatives  and  related 
matters. 

5:15  PM.-7:00  P.M.:  Discussion  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports. 

Thursday,  June  3, 1999 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  AM-10:00  A.M.:  Use  of  Averted 
Onsite  Costs  in  Regulatory  Analyses 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  options  for  using 
averted  onsite  costs  in  regulatory 
analyses. 

10:15  AM.-11:15  A.M.:  Development 
of  a  Low-Power  and  Shutdown  Risk 
Program  (Open) — The  Conmiittee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  status  of 
development  of  a  low-power  and 
shutdown  risk  program. 

11:15  A.M.-l  1 .45  A.M. :  Strategy  for 
ACRS  Review  of  License  Renewal 
Activities  (Open) — ^The  Committee  will 
discuss  a  proposed  strategy  for  ACRS 
review  of  plant-specific  license  renewal 
applications,  industry  topical  reports, 
and  related  matters. 

12:45  P.M.-2:15  P.M.:  Options  for 
Crediting  Existing  Programs  for  License 
Renewal  (Open)-— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  proposed  options 
for  crediting  existing  NRC-approved 
programs  for  license  renewal. 

2:30  P.M.-3:30  P.M.:  Proposed 
Resolution  of  Generic  Safety  Issue 
(GSI)-165,  "Spring-Actuated  Safety  and 
Relief  Valve  Reliability"  (Open)— The 
Committee  will  hear  presentations  by 


and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  resolution  of 
GSI-165. 

3:30  P.M.^:00  PM.:  Report  of  the 
Joint  ACRS/ACNW  Working  Group 
(Open) — The  Committee  will  hear  a 
report  of  the  Joint  ACRS/ACNW 
Working  Group  regarding  its  review  of 
SECY-99-100,  "Framework  for  Risk- 
Informed  Regulation  in  the  Office  of 
Nuclear  Material  Safety  and 
Safeguards,"  and  procedures  for 
reviewing  and  commenting  on  items  of 
mutual  interest  between  ACRS  and 
ACNW. 

5:00  P.M.-7:15  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports. 

Friday,  June  4, 1999 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chsdrman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  AM.-9:30  A.M.:  Perspective  on 
Nuclear  Safety  and  the  Regulatory 
Process  (Open) — The  Committee  will 
hear  a  presentation  by  and  hold 
discussions  with  Dr.  Bonaca,  ACRS 
member,  regarding  his  perspective  on 
nuclear  safety  and  the  regulatory 
process. 

9:30  A.M.-10:00  A.M.:  Site  Visit  to  the 
Susquehanna  Steam  Electric  Station 
and  Meeting  with  the  NRC  Region  I 
Personnel  (Open) — ^The  Committee  will 
discuss  the  proposed  schedule  for 
touring  the  Susquehanna  Steam  Electric 
Station,  specific  plant  areas  to  be 
visited,  proposed  issues  for  discussion 
with  the  licensee,  and  topics  for 
discussion  with  representatives  of  the 
NRC  Region  I  Office. 

10:15  A.M.-10:45  A.M.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

10:45  A.M.-11:15  A.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
persoimel  matters  relating  to  the  ACRS. 

NOTE:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

1 1 :15  A.M.-1 1 .30  A.M.:  Reconciliation 
of  ACRS  Comments  and 


Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters,  including  the 
EDO  responses  to  the  ACRS  reports  on 
proposed  amendment  to  10  CFK  50.55a, 
dated  April  19, 1999,  and  on  the 
proposed  ASME  Standard  for  PRA  for 
Nuclear  Power  Plant  Applications 
(Phase  1),  dated  March  25, 1999. 

12:30  P.M.-5:00  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports. 

5:00  P.M.-5:30  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  29, 1998  (63  PR  51968).  In    - 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consiiltants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Diuaiswamy,  ACRS,  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Mr.  Duraiswamy  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  plaiming  to  attend 
should  check  with  Mr.  Duraiswamy  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d), 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  disciiss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2)  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 
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Fxirther  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
{301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  May  14, 1999. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-12642  Filed  5-18-99;  8:45  am] 
BHJJNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189, 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  24, 
1999,  through  May  7,  1999.  The  last 
biweekly  notice  was  published  on  May 
5, 1999. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 


Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  Jime  18, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nattire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natm«  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
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admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociiment  room  for  the  particular 
facility  involved. 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  March  3, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  reactor  vessel  (RV) 
surveillance  capsule  pull  interval  firom 
approximately  15  effective  full  power 
(EFPY)  years  to  18  EFPY  in  Technical 
Specification  (TS)  Table  4.6-3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 
The  operation  of  Pilgrim  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
Pilgrim  plant's  physical  configiuation 
and  operational  practices  are  not 
changed  by  this  proposed  change.  The 
licensee  is  only  proposing  to  change  the 


TS  withdrawal  schedule  for  the  RV 
surveillance  capsule.  This  change  does 
not  affect  any  of  the  current  accident 
mitigation  features  of  the  facility  or  the 
sequence  of  any  accidents  previously 
analyzed.  For  the  reasons  given  above, 
deferral  of  withdrawal  of  Pilgrim's 
second  capsule  for  at  least  one 
additional  cycle  (or  3  EFPY)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Pilgrim  in 
accordance  with  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  discussed  in  the  above 
narrative,  the  deferral  of  the  second 
capsule  pull  at  Pilgrim  does  not  change 
any  of  the  design  featxires  or  operation 
of  the  facility  but  does  defer  a  TS 
siuveillance.  Pilgrim's  current  TS 
pressure-temperatiu^  (P-T)  curves  are 
conservative  and  will  remain  so  even  if 
the  RV  surveillance  capsule  is  not 
pulled  this  outage.  The  data  from  the 
first  RV  capsule  supports  this 
conclusion.  Because  the  RV  capsule  pull 
schedule  is  being  deferred,  the  P-T 
ciirves,  which  can  be  modified  based  on 
the  data  from  the  RV  capsule 
surveillance,  will  not  be  changed.  The 
deferral  of  the  withdrawal  of  Pilgrim's 
second  RV  surveillance  capsiile  does 
not  change  the  design  features  or 
operation  of  the  facility  and  the  existing 
P-T  curves  have  not  changed,  therefore, 
the  TS  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Pilgrim  in 
accordance  with  the  proposed 
amendment  wrill  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  capsule  pull  is  a  surveillance 
technique  that  provides  data  for 
modification  of  the  P-T  curves.  The 
methods  used  to  develop  the 
temperatures  associated  with  these 
curves  are  regarded  as  conservative.  The 
data  from  the  first  RV  capsule  supported 
this  conclusion.  Because  the  P-T  curves 
have  not  changed  and  have  been 
determined  to  be  conservative,  the 
margins  of  safety  that  were  previously 
established  have  not  changed. 
Therefore,  deferral  of  the  withdrawal  of 
Pilgrim's  second  RV  surveillance 
capsule  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  132 
South  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  ].  Fulton, 
Boston  Edison  Company,  800  Boylston 
Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Section  Chief:  James  W.  Clifford. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  Yoik 

Date  of  amendment  request:  March 
30. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  4.0,  Surveillance  Requirements, 
of  the  Technical  Specifications  (TSs). 
Specifically,  Section  4.0.2  would  be 
added  to  allow  a  24-hour  grace  period 
for  performing  inadvertently  missed 
surveillance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No.  This  proposed  change  will 
result  in  either  the  plant  condition  either 
remaining  unchanged  (i.e.,  the  system  or 
component  is  declared  operable)  or  in  the 
plant  proceeding  to  a  shutdown  condition 
(i.e.,  the  system  or  component  is  declared 
operable).  If  at  the  end  of  the  24-hour 
interval,  it  is  necessary  to  proceed  to 
shutdown,  this  shutdown  is 
indistinguishable  from  any  shutdown  where 
a  system  or  component  is  declared 
inoperable.  Allowing  an  additional  24  hours 
to  perform  the  surveillance  balances  the  risks 
associated  with  an  allowance  for  completing 
the  surveillance  within  this  24-hour  period 
against  the  risks  associated  with  the  potential 
for  a  plant  upset  and  challenge  to  safety 
systems  when  the  alternative  is  a  shutdown 
to  comply  with  the  action  requirements 
before  the  surveillance  can  be  completed. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  ' 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fit)m  any  accident  previously 
evaluated? 

.  Response:  No.  This  proposed  change  will 
result  in  either  the  plant  condition  either 
remaining  unchanged  (i.e.,  the  system  or 
component  is  decleired  operable)  or  in  the 
plant  proceeding  to  a  shutdown  condition 
(i.e.,  the  system  or  component  is  declared 


operable).  If  at  the  end  of  the  24-hour 
interval,  it  is  necessary  to  proceed  to 
shutdown,  this  shutdown  is 
indistinguishable  from  any  shutdown  where 
a  system  or  component  is  decltired 
inoperable.  Allowing  an  additional  24  hours 
to  perform  the  surveillance  balances  the  risks 
associated  with  an  allowance  for  completing 
the  surveillance  within  this  24-hour  period 
against  the  risks  associated  with  the  potential 
for  a  plant  upset  and  challenge  to  safety 
systems  when  the  alternative  is  a  shutdown 
to  comply  with  the  action  requirements 
before  the  surveillance  can  be  completed. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No.  This  proposed  change  will 
result  in  either  the  plant  condition  either 
remaining  unchanged  (i.e.,  the  system  or 
component  is  declared  operable)  or  in  the 
plant  proceeding  to  a  shutdown  condition 
(i.e.,  the  system  or  component  is  declared 
operable).  If  at  the  end  of  the  24-hour 
interval,  it  is  necessary  to  proceed  to 
shutdown,  this  shutdown  is 
indistinguishable  from  any  shutdown  where 
a  system  or  component  is  declared 
inoperable.  Allowing  an  additional  24  hours 
to  perform  the  surveillance  within  this  24- 
hour  period  against  the  risks  associated  with 
the  potential  for  a  plant  upset  and  challenge 
to  safety  systems  when  the  alternative  is  a 
shutdown  to  comply  with  the  action 
requirements  before  the  surveillance  can  be 
completed  .  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  22 
and  October  22, 1998;  May  6, 1999. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  (TS)  to  reflect 
the  licensee's  planned  use  of  fuel 
supplied  by  Westinghouse.  The  staff  has 
published  a  Notice  of  Consideration  of 
Issuance  of  Amendments  and  Proposed 
No  Significant  Hazards  Consideration 


Determination  on  November  18, 1998 
(63  FR  64108)  covering  the  July  22  and 
October  22, 1998,  submittals.  In  the  May 
6, 1999,  submittal  the  licensee  proposed 
to  expand  the  original  amendment 
request,  revising  Section  5.6.5  of  the 
Technical  Specifications.  Section  5.6.5 
specifies  a  list  of  NRC-approved  topical 
reports  that  the  licensee  is  required  to 
use  to  determine  reactor  core  operating 
limits.  The  licensee  proposed  to  update 
this  list  to  show  the  current  approval 
status  of  these  topical  reports. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  the  proposed  changes 
conveyed  by  the  May  6, 1999,  submittal. 
The  NRC  staff  has  reviewed  the 
Ucensee's  analyses  against  the  standards 
of  10  CFR  50.92(c).  The  NRC-stafTs 
analysis  is  presented  below. 

First  Standard 

No.  The  proposed  changes  to  Section 
5.6.5  will  not  affect  the  ssdfety  function 
and  will  not  involve  any  change  to  the 
design  or  operation  of  any  plant  system 
or  component.  The  topical  reports  were 
previously  approved  by  the  NRC  staff 
under  separate  licensing  actions.  The 
use  of  methodologies  in  these  approved 
topical  reports  will  ensure  that 
previously  evaluated  accidents  remain 
bounding.  Therefore,  no  accident 
probabilities  or  consequences  will  be 
impacted. 

Second  Standard 

No.  The  proposed  changes  would  not 
lead  to  any  hardware  or  operating 
procediue  change.  Hence,  no  new 
equipment  failure  modes  or  accidents 
from  those  previously  evaluated  will  be 
created. 

Third  Standard 

No.  Margin  of  safety  is  associated 
with  confidence  in  the  design  and 
operation  of  the  plant;  specifically,  the 
ability  of  the  fission  product  barriers  to 
perform  their  design  functions  diiring 
and  following  an  accident.  The 
proposed  changes  to  Section  5.6.5  do 
not  involve  any  change  to  plant  design, 
operation,  or  analysis.  Thus,  the  margin 
of  safety  previously  anal)rzed  and 
evaluated  is  maintained. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  the  proposed  changes  to 
Section  5.6.5.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn  ,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  April  5, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
provide  revised  spent  fuel  pool  storage 
configurations.  re\'ised  spent  fuel  pool 
storage  criteria,  and  revised  fuel 
enrichment  and  bumup  requirements 
which  take  credit  for  soluble  boron  in 
maintaining  acceptable  margins  of 
subcriticality  in  the  spent  fuel  storage 
pools.  Also,  the  proposed  amendments 
would  provide  additional  criteria  for 
ensuring  acceptable  levels  of 
subcriticality  in  the  spent  fuel  storage 
pools. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated? 

No,  based  upon  the  following: 

Dropped  Fuel  Assembly 

There  is  no  significant  increase  in  the 
probability  of  a  fuel  assembly  drop  accident 
in  the  spent  fuel  pools  when  considering  the 
degradation  of  the  Boraflex  panels  in' the 
spent  fuel  pool  racks  coupled  with  the 
presence  of  soluble  boron  in  the  spent  fuel 
pool  water  for  criticality  control.  The 
handling  of  the  fuel  assemblies  in  the  spent 
fuel  pool  has  always  been  performed  in 
borated  water,  and  the  quantity  of  Borafiex 
remaining  in  the  racks  has  no  affect  on  the 
probability  of  such  a  drop  accident. 

The  criticality  analysis  showed  that  the 
consequences  of  a  fuel  assembly  drop 
accident  in  the  spent  fuel  pools  are  not 
affected  when  considering  the  degradation  of 
the  Boraflex  in  the  spent  ftiel  pool  racks  and 
the  presence  of  soluble  boron. 

Fuel  Misloading 

There  is  no  significant  increase  in  the 
probability  of  the  accidental  misloading  of 
spent  fuel  assemblies  into  the  spent  fuel  pool 
racks  when  considering  the  degradation  of 
the  Boraflex  in  the  spent  fuel  pool  racks  and 
the  presence  of  soluble  boron  in  the  pool 
water  for  criticality  control.  Fuel  assembly 


placement  and  storage  will  continue  to  be 
controlled  pursuant  to  approved  fuel 
handling  procedures  to  ensure  compliance 
with  the  Technical  Specification 
requirements.  These  procedures  will  be 
revised  as  needed  to  comply  with  the  revised 
requirements  which  would  be  imposed  by 
the  proposed  Technical  Specification 
changes. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misloading  of  spent  fuel 
assemblies  into  the  spent  fuel  pool  racks 
because  criticality  analyses  demonstrate  that 
the  pool  will  remain  subcritical  following  an 
accidental  misloading  if  the  pool  contains  an 
adequate  boron  concentration.  Current 
Technical  Specification  3.7.14  will  ensure 
that  an  adequate  spent  fuel  pool  boron 
concentration  is  maintained  in  the  McGuire 
spent  fuel  storage  pools.  A  McGuire  Station 
UFSAR  change  will  revise  Chapter  16, 
"Selected  Licensee  Commitments",  to 
provide  for  adequate  monitoring  of  the 
remaining  Boraflex  in  the  spent  fuel  pool 
racks.  If  that  monitoring  identifies  further 
reductions  in  the  Boraflex  panels  which 
would  not  support  the  conclusions  of  the 
McGuire  Criticality  Analysis,  then  the 
McGuire  TS's  and  design  bases  would  be 
revised  as  needed  to  ensure  that  acceptable 
subcriticality  are  maintained  in  the  McGuire 
spent  fuel  storage  pools. 

Significant  Change  in  Spent  Fuel  Pool 
Temperature 

There  is  no  significant  increase  in  the 
probability  of  either  the  loss  of  normal 
cooling  to  the  spent  fuel  pool  water  or  a 
decrease  in  pool  water  temperature  fit>m  a 
large  emergency  makeup  when  considering 
the  degradation  of  the  Boraflex  in  the  spent 
fuel  pool  racks  and  the  presence  of  soluble 
boron  in  the  pool  water  for  subcriticality 
control  since  a  high  concentration  of  soluble 
boron  has  always  been  maintained  in  the 
spent  fuel  pool  water.  Ciurent  Technical 
Specification  3.7.14  will  ensure  that  an 
adequate  spent  fuel  pool  boron  concentration 
is  maintained  in  the  McGuire  spent  fuel 
storage  pools. 

A  loss  of  normal  cooling  to  the  spent  fuel 
pool  water  causes  an  increase  in  the 
temperature  of  the  water  passing  through  the 
stored  fuel  assemblies.  This  causes  a  decrease 
in  water  density  that  would  result  in  a 
decrease  in  reactivity  when  Boraflex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  since  a  reduction  in  the  amount  of 
Boraflex  present  in  the  racks  is  considered, 
and  the  spent  fuel  pool  water  has  a  high 
concentration  of  boron,  a  density  decrease 
causes  a  positive  reactivity  addition. 
However,  the  additional  negative  reactivity 
provided  by  the  current  boron  concentration 
limit,  above  that  provided  by  the 
concentration  required  to  maintain  k^fr  less 
than  or  equal  to  0.95  (1170  ppm),  will 
compensate  for  the  increased  reactivity 
which  could  result  from  a  loss  of  spent  fuel 
pool  cooling  event.  Because  adequate  soluble 
boron  will  be  maintained  in  the  spent  fuel 
pool  water,  the  consequences  of  a  loss  of 
normal  cooling  to  the  spent  fuel  pool  will  not 
be  increased.  Ciurent  Technical  Specification 
3.7.14  wrill  ensure  that  an  adequate  spent  fuel 
pool  boron  concentration  is  maintained  in 
the  McGuire  spent  fuel  storage  pools. 


A  decrease  in  pool  water  temperature  from 
a  large  emergency  makeup  causes  an  increase 
in  water  density  that  would  result  in  an 
increase  in  reactivity  when  Boraflex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  the  additional  negative  reactivity 
provided  by  the  current  boron  concentration 
limit,  above  that  provided  by  the 
concentration  required  to  maintain  kefr  less 
than  or  equal  to  0.95  (1170  ppm),  will 
compensate  for  the  increased  reactivity 
which  could  result  from  a  decrease  in  spent 
fuel  pool  water  temperature.  Because 
adequate  soluble  boron  will  be  maintained  in 
the  spent  fuel  pool  water,  the  consequences 
of  a  decrease  in  pool  water  temperature  will 
not  be  increased.  Current  Technical 
Specification  3.7.14  will  ensure  that  an 
adequate  spent  fuel  pool  boron  concentration 
is  maintained  in  the  McGuire  spent  fuel 
storage  pools. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  Criticality  accidents  in  the  spent  fuel 
pool  are  not  new  or  different  types  of 
accidents.  They  have  been  analyzed  in 
Section  9.1.2.3  of  the  Updated  Final  Safety 
Analysis  Report  and  in  Criticality  Analysis 
reports  associated  with  specific  licensing 
amendments  for  fuel  enrichments  up  to  4.75 
weight  percent  U-235.  Specific  accidents 
considered  and  evaluated  include  fuel 
assembly  drop,  accidental  misloading  of 
spent  fuel  assemblies  into  the  spent  fuel  pool 
racks,  and  significant  changes  in  spent  fuel 
pool  water  temperature.  The  accident 
analysis  in  the  Updated  Final  Safety  Analysis 
Report  remains  bounding. 

The  possibility  for  creating  a  new  or 
different  kind  of  accident  is  not  credible.  The 
amendment  proposes  to  take  credit  for  the 
soluble  boron  in  the  spent  fuel  pool  water  for 
reactivity  control  in  the  spent  fuel  pool  while 
maintaining  the  necessary  margin  of  safety. 
Because  soluble  boron  has  always  been 
present  in  the  spent  fuel  pool,  a  dilution  of 
the  spent  fuel  pool  soluble  boron  has  always 
been  a  possibility,  however  this  accident  was 
not  considered  credible.  For  the  proposed 
amendment,  the  spent  fuel  pool  dilution 
evaluation  (Attachment  7)  demonstrates  that 
a  dilution  of  the  boron  concentration  in  the 
spent  fuel  pool  water  which  could  increase 
the  rack  kefr  to  greater  than  0.95  (constituting 
a  reduction  of  the  required  margin  to 
criticality)  is  not  a  credible  event.  The 
requirement  to  maintain  boron  concentration 
in  the  spent  fuel  pool  water  for  reactivity 
control  will  have  no  effect  on  normal  pool 
operations  and  maintenance.  There  are  no 
changes  in  equipment  design  or  in  plant 
configuration.  This  new  requirement  will  not 
result  in  the  installation  of  any  new 
equipment  or  modification  of  any  existing 
equipment.  Therefore,  the  proposed 
amendment  will  not  result  in  the  possibility 
of  a  new  or  different  kind  of  accident. 

3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  Technical  Specification 
changes  and  the  resulting  spent  fuel  storage 
operating  limits  vvdll  provide  adequate  safety 
margin  to  ensure  that  the  stored  fuel 
assembly  array  will  always  remain 
subcritical.  Those  limits  are  based  on  a  plant 
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specific  criticality  analysis  (Attachment  6) 
based  on  the  "Westinghouse  Spent  Fuel  Rack 
Criticality  Analysis  Methodology"  described 
in  Reference  1.  The  Westinghouse 
methodology  for  taking  credit  for  soluble 
boron  in  the  spent  fuel  pool  has  been 
reviewed  and  approved  by  the  NRC 
(Reference  6).  This  methodology  takes  partial 
credit  for  soluble  boron  in  the  spent  fuel  pool 
and  requires  conformance  with  the  following 
NRC  Acceptance  criteria  for  preventing 
criticality  outside  the  reactor: 

(1)  kefr  shall  be  less  than  1.0  if  fully  flooded 
with  unborated  water  which  includes  an 
allowance  for  uncertainties  at  a  95% 
probability,  95%  confidence  (95/95)  level; 
and 

(2)  kefr  shall  be  less  than  or  equal  to  0.95 
if  fully  flooded  with  borated  water,  which 
includes  an  allowance  for  uncertainties  at  a 
95/95  level. 

The  criticality  analysis  utilized  credit  for 
soluble  boron  to  ensure  kefr  will  be  less  than 
or  equal  to  0.95  under  normal  circumstances, 
and  storage  configurations  have  been  defined 
using  a  95/95  kefr  calculation  to  ensure  that 
the  spent  fuel  rack  ketr  will  be  less  than  1.0 
with  no  soluble  boron.  Soluble  boron  credit 
is  used  to  provide  safety  margin  by 
maintaining  ketr  less  than  or  equal  to  0.95 
including  uncertainties,  tolerances  and 
accident  conditions  in  the  presence  of  spent 
fuel  pool  soluble  boron.  The  loss  of 
substantial  amounts  of  soluble  boron  firom 
the  spent  fuel  pool  which  could  lead  to 
exceeding  a  ketr  of  0.95  has  been  evaluated 
(Attachment  7)  and  shown  to  be  not  credible. 
Accordingly,  the  required  margin  to 
criticality  is  not  reduced. 

The  evaluations  in  Attachment  7,  which 
show  that  the  dilution  of  the  spent  fuel  pool 
boron  concentration  &x>m  the  conservative 
assumed  initial  boron  concentration  (2475 
ppm)  to  the  minimum  boron  concentration 
required  to  maintain  kefr  [less  than  or  equal 
to)  0.95  (440  ppm)  is  not  credible,  combined 
with  the  95/95  calculation  which  shows  that 
the  spent  fuel  rack  ken-  will  remain  less  than 
1.0  when  flooded  with  unborated  water, 
provide  a  level  of  safety  comparable  to  the 
conservative  criticality  analysis  methodology 
required  by  References  2,  3  and  4. 

Therefore  the  proposed  changes  in  this 
license  amendment  will  not  result  in  a 
significant  reduction  in  the  plant's  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcx:al  Public  Document  Room 
location:  J.  Miuray  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 


NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  April  6, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
expand  the  allowable  values  for 
Interlocks  P-6  (Intermediate  Range 
Neutron  Flux)  and  P-10  (Power  Range 
Neutron  Flux)  in  TS  3.3.1,  Table  3.3.1- 
1,  Function  16,  Reactor  Trip  System 
Interlocks,  as  recommended  by 
Westinghoiise. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or  (2)  Create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  Involve  a  significant 
reduction  in  a  margin  of  safety. 

Criterion  1 — Would  operation  of  the 
facility  in  accordance  with  the  requested 
amendment  involve  a  significant  Increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated? 

The  reactor  protection  interlocks  are 
provided  to  ensure  reactor  trips  are  in  the 
correct  configuration  for  the  current  unit 
status.  They  back  up  operator  actions  to 
ensure  protection  system  functions  are  not 
bypassed  during  unit  conditions  under 
which  the  safety  analysis  assumes  the 
functions  are  not  bypassed.  The  proposed 
changes  involve  changing  the  lower  value  of 
the  P-10  permissive  (power  range  (PR) 
neutron  flux)  allowable  values  from  (grater 
than  or  equal  to]  9%  RTP  to  [greater  than  or 
equal  to]  7%  RTP,  and  changing  the  P-6 
permissive  (intermediate  range  (IR)  neutron 
flux)  allowable  value  from  [greater  than  or 
equal  to]  6E11  amp  to  [greater  than  or  equal 
to]  4E-11  amp.  Changing  the  P-10  allowable 
value  would  allow  for  tripping  and  resetting 
of  the  permissive  at  a  lower  reactor  power 
level.  Changing  the  P-6  allowable  value 
would  allow  the  source  range  (SR)  channels 
to  be  blocked  at  a  lower  increasing  reactor 
power  level  and  delay  resetting  of  the 
permissive  at  a  lower  decreasing  reactor 
power  level. 

A  review  of  the  UFSAR  Chapter  15 
accident  analyses  determined  that  no  credit 
is  taken  for  the  SR  reactor  trip  or  the  IR 
reactor  trip  for  any  of  the  UFSAR  accidents. 
Credit  is  taken  for  the  PR  low  setpoint  trip 
for  a  feedwater  system  malfunction  causing 
an  increase  in  feedwater  flow  accident 
(15.1.2),  uncontrolled  rod  cluster  control 
assembly  bank  withdrawal  frt)m  a  subcritical 
or  low  power  startup  condition  accident 
(15.4.1),  and  spectrum  of  rod  cluster  control 


assembly  ejection  accidents  (15.4.8).  All 
three  of  these  accident  scenarios  are  bounded 
by  cases  at  0%  RTP  taking  credit  for  the  PR 
low  setpoint  trip  and  cases  at  [greater  than 
or  equal  to]  10%  RTP  taking  credit  for  the  PR 
high  setpoint  trip.  The  uncontrolled  rod 
cluster  control  assembly  bank  withdrawal 
from  power  accident  (15.4.2)  analyses  are 
performed  at  initial  power  levels  of  10%, 
50%,  and  100%  RTP  to  demonstrate  that 
acceptable  results  are  obtained  for  a  range  of 
initial  power  levels.  For  this  accident,  the  PR 
neutron  flux  high  setpoint  trip,  high 
pressurizer  pressure  trip,  overpower  delta-T 
(OPDT)  trip  and  overtemperature  delta-T 
(OTDT)  trip  provide  core  protection.  With 
the  P-10  reset  function  changed  to  as  low  as 
7%  RTP.  the  conclusions  of  Section  15.4.2 
analysis  would  not  change.  Since  the 
uncontrolled  bank  withdrawal  event  is 
analyzed  from  both  zero  power  and  10% 
RTP,  all  low  power  initiaJ  conditions  are 
adequately  bounded.  Therefore,  the  proposed 
changes  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — Would  operation  of  the 
facility  in  accordance  with  the  requested 
amendment  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated? 

The  proposed  changes  to  the  allowable 
values  will  provide  adequate  deadbands 
between  the  trip  and  reset  setpoints  as  well 
as  adequate  margin  for  instrument  drift.  The 
reactor  trip  system  overpower  trips  continue 
to  perform  their  safety  function  as  assumed 
in  safety  analyses.  Only  the  permissives  (P- 
6  and  P-10)  for  blocking  and  unblocking  of 
overpower  reactor  trips  are  changed.  The 
proposed  changes  will  not  invalidate  any  of 
the  UFSAR  accident  analyses.  The  proposed 
changes  will  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Criterion  3 — Would  operation  of  the 
facility  in  accordance  with  the  requested 
amendment  involve  a  significant  reduction  in 
a  margin  of  safety? 

The  proposed  changes  involve  lowering 
the  Technical  Specification  allowable  values 
associated  with  the  P-10  and  P-6 
permissives  for  blocking  and  unblocking  of 
reactor  overpower  trips.  The  lowering  of 
these  allowable  values  is  not  considered  a 
significant  reduction  since  it  is  just  enough 
to  accommodate  a  deadband  recommended 
by  Westinghouse  and  a  margin  for  instrument 
drift.  The  proposed  changes  will  not 
invalidate  any  UFSAR  Chapter  15  accident 
analyses.  Therefore,  the  proposed  changes 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
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University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Ehike  Energy  Corporation,  422  South 
Church  Street.  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  April  26, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
provide  a  method  for  obtaining  a 
Nuclear  Regulatory  Commission  review 
of  (a)  the  analytical  details  regarding  a 
revised  methodology  for  determining 
steam  generator  tube  loads  following  a 
main  steam  line  break,  and  (b)  the 
crediting  of  the  main  steam  line  break 
detection  and  feedwater  isolation 
instrumentation  as  a  means  for 
providing  runout  protection  for  the 
turbine-driven  emergency  feedwater 
pump. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  changes  involve:  (a) 
revising  the  methodology  utilized  to 
detennine  steam  generator  tube  loads 
following  a  main  steam  line  break  (MSLB); 
and  (b)  utilizing  the  MSLB  detection  and 
feedwater  isolation  instrumentation  as  an 
additional  means  of  providing  runout 
protection  of  the  turbine-driven  emergency 
feedwater  (EFW)  pump. 

The  revised  methodology  utilized  to 
detennine  steam  generator  tube  loads 
following  a  MSLB  is  consistent  with  the 
methodology  utilized  in  the  MSLB 
containment  response  analysis  which  has 
received  Nuclear  Regulatory  Commission 
(NRC)  approval.  The  revised  MSLB  analysis 
reaches  the  same  conclusion  as  the  original 
analysis  (i.e..  steam  generator  tube  integrity 
is  maintained).  The  new  analysis  takes  into 
consideration  the  operation  of  the  MSLB 
detection  and  feedwater  isolation 
instnunentation  to  terminate  main  feedwater 
(MFW)  flow  and  inhibit  the  auto-start  of  or 
auto-stop  the  turbine-driven  EFW  pump. 
This  instrumentation  is  QA-1,  whereas  the 
Integrated  Control  System  (ICS)  is  non-safety. 
Furthermore,  the  revised  MSLB  analysis 
results  in  a  greater  temf>eratiu'e  difference 
between  the  steam  generator  tube  and  shell, 
thus,  more  conservative  steam  generator  tube 


loads  than  those  identified  in  the  original 
MSLB  analysis. 

Also,  in  the  event  that  the  MSLB  detection 
and  feedwater  isolation  instrumentation  does 
not  function  properly,  the  non-safety  ICS  is 
still  available  to  maintain  steam  generator 
water  level  at  the  post-trip  minimum  level  as 
assumed  in  the  original  analysis. 

Currently,  operator  action  is  the  only 
credited  means  to  protect  the  turbine-driven 
RFW  pump  imm  nmout.  The  MSLB 
detection  and  feedwater  isolation 
instrumentation  provides  an  additional 
method  to  protect  the  turbine-driven  EFW 
pump  from  nmout.  Crediting  the  MSLB 
detection  and  feedwater  isolation 
instrumentation  simply  adds  defense  in 
depth. 

There  are  no  physical  changes  to  the  plant 
structures,  systems,  or  components  (SSCs)  or 
operating  procediu«s,  nor  are  there  any 
changes  to  safety  limits  or  set  points.  Also, 
no  new  radiological  release  pathways  are 
created. 

Thus,  the  proposed  change  does  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  the  accidents 
previously  evaluated? 

No.  The  reanalysis  of  the  steam  generator 
tube  loads  following  a  MSLB  accident  is 
limited  to  an  accident  that  is  already 
evaluated  in  the  UFSAR.  The  methodology  is 
similar  to  the  current  analysis  for  the  MSLB 
containment  response.  The  effects  of  the 
MSLB  on  steam  generator  tube  integrity  are 
the  same  as  in  the  original  analysis — tube 
integrity  is  maintained. 

The  revised  analysis  takes  into 
consideration  the  operation  of  the  MSLB 
detection  and  feedwater  isolation 
instnunentation,  which  terminates  MFW 
flow  and  inhibits  the  auto-start  of  or  auto- 
stops  the  turbine-driven  EFW  pump 
following  a  MSLB.  As  assumed  in  the 
original  analysis,  the  non-safety  ICS  will 
remain  available  to  control  steam  generator 
water  level  at  the  post-trip  minimum  level 
should  a  malfunction  occur  in  the  MSLB 
detection  and  mitigation  circuit.  Should  this 
malfunction  occur,  the  resulting  tube  stresses 
would  decrease  relative  to  the  revised 
analysis. 

Crediting  the  MSLB  detection  and 
feedwater  isolation  instnimentation  as  a 
means  to  protect  the  tiubine-driven  EFW 
pump  bom  runout  simply  adds  defense  in 
depth. 

There  are  no  physical  changes  to  the  plant 
SSCs  or  operating  procedures.  There  are  no 
new  hazardous  materials  or  potential 
missiles.  It  does  not  introduce  the  possibility 
of  any  new  or  different  malfunctions.  No 
safety  limits  or  set  points  are  changed. 

Thus,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  reanalysis  of  the  steam  generator 
tube  loads  following  a  MSLB  accident  is 
similar  to  the  current  analysis  for  the 
previously  NRC  approved  MSLB 
containment  response.  The  conclusion  of  the 
revised  MSLB  steam  generator  tube  load 


analysis  is  the  same  as  the  conclusion  in  the 
original  analysis — steam  generator  tube 
integrity  is  maintained. 

Crediting  the  MSLB  detection  and 
feedwater  isolation  instnunentation  as  a 
means  to  protect  the  turbine-driven  EFW 
pump  from  runout  simply  adds  defense  in 
depth. 

There  are  no  safety  limit,  set  point,  design 
parameters,  or  operating  procedure  changes 
required.  The  integrity  of  the  fuel  cladding, 
reactor  coolant  system,  and  containment  are 
preserved. 

Thus,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Duke  has  concluded  based  on  the  above 
information  that  there  are  no  significant 
hazards  involved  in  this  LAR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  April  9, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  affecting  the 
surveillance  methods  for  the 
containment  tendons,  the  conduct  of 
containment  visual  inspections,  and  the 
reporting  methods  employed  in 
disseminating  the  results  of  these 
inspections  to  the  Nuclear  Regulatory 
Commission. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  to  the  ANO-1 
(Arkansas  Nuclear  One,  Unit  1}  TS     ' 
[Technical  Specifications]  replaces  previous 
requirements  and  commitments  to  establish  a 
containment  inspection  program  based  on 
the  guidance  provided  in  Regulatory  Guide 
1.35,  Revision  2  in  favor  of  regulations 
depicted  in  [Title]  10  [of  the]  CFR  [Code  of 
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Federal  Regulations]  50.55a(g)(6](ii)(B)  and 
50.55a(b)(2)(ix).  ANO-1  is  implementing  a 
containment  inspection  program  to  comply 
with  these  new  regulatory  requirements.  The 
final  rule  specifies  requirements  to  assvire 
that  the  critical  areas  of  the  containment 
structure  are  routinely  inspected  to  detect 
and  take  corrective  action  for  defects  that 
could  compromise  structural  integrity. 

Maintaining  reactor  building  structural 
integrity  is  independent  of  the  operation  of 
the  reactor  coolant  system  (RCS),  the  reactor 
protection  system  (RPS)  and  emergency  core 
cooling  system  (ECCS).  The  reactor  building 
is  not  considered  to  be  the  initiator  of  any 
accident  previously  evaluated.  The  physical 
location  of  inspection  details  does  not 
prevent  or  inhibit  the  reactor  building  from 
functioning  as  designed  to  provide  an 
acceptable  barrier  against  release  of 
radioactive  materials  to  the  environment. 
Through  appropriate  inspections  and 
implementation  of  corrective  actions  for  any 
degradation  discovered  during  the 
inspections  that  might  lead  to  contaimnent 
structural  failures,  the  probability  or 
consequences  of  accidents  will  not  be 
increased. 

Therefore,  the  removal  of  inspection 
details  from  the  TS  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accfdent  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

Maintaining  containment  structural 
integrity  is  independent  of  the  operation  of 
the  RCS.  the  RPS  and  ECCS.  The  proposed 
changes  do  not  change  the  design, 
configuration,  or  method  of  operation  of  the 
plant.  By  implementing  corrective  actions  for 
any  degradation  discovered  during  the 
required  inspections  of  the  containment,  the 
possibility  of  a  new  or  different  kind  of 
accident  will  not  be  created.  Implementation 
of  the  requirements  of  Subsection  IWL  of  the 
ASME  [American  Society  of  Mechanical 
Engineers]  code  and  those  of  10  CFR 
50.55a(g)(6)(ii)(B)  and  50.55a(b)(2){ix) 
provide  an  equally  acceptable  containment 
inspection  program. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  removal  of  the  level  of  detail  currently 
found  in  the  ANO-1  TS  regarding  reactor 
building  inspections  and  incorporating  the 
applicable  requirements  of  Subsection  IWL  of 
the  ASME  code  and  of  10  CFR 
50.55a(g)(6)(ii)(B]  and  50.55a(b)(2)(ix)  into 
the  ANO-1  containment  inspection  program 
has  no  impact  on  any  safety  analysis 
assumptions.  Requirements  associated  with 
containment  inspections  are  controlled  by 
safety  related  procedure  5220.011.  Sufficient 
controls  exist  under  the  procedure  change 
process  at  ANO-1  to  ensure  current  and 
future  regulations  and  conmiitments  are 
properly  addressed  when  making  revisions  to 
the  contaimnent  inspection  procedure.  The 
addition  of  structiu-al  integrity  requirements 
to  ANO-1  TS  Specification  3.6.1  imposes 
consistent  requirements  with  those 


previously  specified  in  the  ANO-1  TSs.  The 
containment  inspection  program  ensures  that 
the  contaiimient  will  function  as  designed  to 
provide  an  acceptable  barrier  against  release 
of  radioactive  materials  to  the  environment. 
Through  the  implementation  of  the 
containment  inspection  program,  the  existing 
margin  of  safety  is  preserved. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  April  9, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  associated  with  the 
station  batteries  and  the  direct  current 
(dc)  sources  to  the  125  volt  dc 
switchyard  distribution  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  switchyard  125V  DC  control  power 
source  requirements  do  not  meet  the  criteria 
for  inclusion  in  Technical  Specifications 
(TSs)  as  evaluated  with  respect  to  the 
selection  criteria  of  [Title]  10  [of  the]  CFR 
[Code  of  Federal  Regulations]  50.36.  These 
control  power  sources  are  not  assumed  to 
mitigate  accident  or  transient  events.  The 
effiacts  of  a  loss  of  these  control  power 
sources  are  enveloped  by  the  Loss  of  Offsite 
Power  (LOOP)  event  and  relocation  is 
considered  to  have  a  non-significant  impact 
on  the  probability  or  severity  of  a  LOOP 
event.  These  requirements  will  be  relocated 
from  the  TSs  to  an  appropriate 
administratively  controlled  document  and 
■maintained  pursuant  to  10  CFR  50.59. 

Proposed  changes  incorporating  the 
requirements  of  TS  3.7.1.D,  3.7.2.E.  3.7.2.F, 
and  3.7.2.A,  as  related  to  the  DC  electrical 
power  subsystems,  in  the  new  TS  3.7.3 
results  in  a  more  stringent  requirement  for 


the  ANO-1  [Arkansas  Nuclear  One,  Unit  1] 
TSs  in  that  reductions  to  lower  conditions  of 
operation  in  shorter  periods  of  time  are  now 
required.  These  more  stringent  requirements 
are  not  assumed  to  be  initiators  of  any 
analyzed  events  and  will  not  alter 
assumptions  relative  to  mitigation  of  accident 
or  transient  events. 

The  proposed  addition  of  TS  3.7.4  allowing 
continued  operation  for  a  limited  (>eriod  of 
time  with  battery  cell  parameters  not  within 
limits  under  certain  conditions  clarifies  an 
allowance  that  currently  exists  in  the  ANO- 
1  TS  due  to  the  absence  of  acceptance  criteria 
for  the  battery  cell  parameter  surveillances. 

Proposed  changes  in  Surveillance 
Requirements  and  Frequencies  reflect  current 
industry  guidance  on  maintenance  and 
testing  of  the  station  batteries.  These 
requirements,  in  themselves,  are  not 
considered  to  be  initiators  of  any  analyzed 
accident  condition.  Although  some 
frequencies  have  been  extended,  continued 
performance  of  maintenance  activities  in 
accordance  with  IEEE— 450  [Institute  of 
Electrical  and  Electronic  Engineers, 
"Recommended  Practice  for  Maintenance 
Testing  and  Replacement  of  Vented  Lead- 
Acid  Batteries  for  Stationary  Applications), 
in  addition  to  the  required  Surveillance 
Requirements,  ensures  that  corrective 
maintenance  can  be  performed  prior  to  a 
condition  challenging  an  operabihty  limit. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  changes  revise  the 
surveillance  requirements,  and  required 
actions  associated  with  the  125VDiC 
distribution  system  and  the  battery  cell 
parameters.  The  requirements  associated 
with  the  ANO-1  switchyard  DC  sources  have 
been  relocated  to  licensee  control.  The 
proposed  changes  do  not  change  the  design, 
configuration,  or  method  of  operation  of  the 
plant. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frxim  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

Relocation  of  the  switchyard  125  V  DC 
control  power  source  requirements  has  no 
impact  on  any  safety  analysis  assumptions. 
In  addition,  the  requirements  associated  with 
these  control  power  sources  are  relocated  to 
an  owner  controlled  document  for  which 
future  changes  will  be  evaluated  pursuant  to 
the  requirements  of  10  CFR  50.59. 

Proposed  changes  incorporating  the 
requirements  of  TS  3.7.1.D,  3.7.2.E,  3.7.2.F, 
and  3.7.2.A,  as  related  to  the  EXI  electrical 
power  subsystems,  in  the  new  TS  3.7.3 
impose  more  stringent  requirements  than 
previously  specified  for  ANO-1. 

The  proposed  addition  of  TS  3.7.4  allowing 
continued  operation  for  a  limited  period  of 
time  with  battery  cell  parameters  not  within 
limits  under  certain  conditions  clarifies  an 
allowance  that  currently  exists  in  the  ANO- 
1  TS  due  to  the  absence  of  acceptance  criteria 
for  the  battery  cell  parameter  surveillances. 
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Propjosed  changes  in  Surveillance 
Requirements  and  Frequencies  reflect  current 
industry  guidance  on  maintenance  and 
testing  of  the  station  batteries.  Although 
some  frequencies  have  been  extended, 
continued  performance  of  maintenance 
activities  in  accordance  with  IEEE-450,  in 
addition  to  the  required  Surveillance 
Requirements,  ensures  that  corrective 
maintenance  can  be  performed  prior  to  a 
condition  challenging  an  operability  limit. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are      , 
satisfied.  Therefore,  the  NRC  sta£f 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant.  Unit  1.  Lake 
County,  Ohio 

Date  of  amendment  request:  March 
17, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Perry  Nuclear  Power  Plant  as  described 
in  the  Updated  Safety  Analysis  Report. 
The  change  incorporates  a  leak-off  line 
in  the  residual  heat  removal  system.  The 
leak-off  line  is  designed  to  eliminate  an 
operator  work  around,  which  will 
significantly  reduce  the  collective  dose 
to  plant  operations  personnel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  modification  has  been 
described,  and  will  be  procured  and  installed 
in  accordance  with  the  original  design  codes 
and  standards.  The  safety  ftinctions  of  the 
RHR  [residual  heat  removal]  system  have  not 
been  impacted  by  the  change.  Systems 
supporting  the  operation  of  the  RHR  system 
have  not  been  affected  by  this  modification. 
Though  the  modification  affects  the 
Containment  System,  the  containment 
remains  capable  of  performing  its  associated 
safety  functions  to  the  same  level  as  the 
original  design. 


The  accidents  of  concern  are  the  Loss-Of- 
Coolant  (LOCA)  and  the  Loss  of  Shutdown 
Cooling.  The  proposed  change  has  been 
designed  in  accordance  with  the  original 
codes  and  standards.  The  proposed  change 
will  not  alter  the  operation  of  any  plant 
equipment  assumed  to  function  in  response 
to  the  aforementioned  analyzed  events  or 
otherwise  increase  their  failure  probability. 
Therefore,  the  probability  of  occurrence  or 
the  consequences  of  an  accident  previously 
evaluated  remains  unchanged. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fi^m  any  previously  evaluated. 

The  proposed  modification  has  been 
designed,  and  will  be  procured  and  installed 
in  accordance  with  the  original  RHR  system 
design  codes  and  standards.  RHR  system 
functions  have  not  been  impacted  by  the 
change.  Systems  supporting  the  operation  of 
the  RHR  system  have  not  been  affected. 
Failure  of  the  modification  to  perform  its 
design  function  due  to  leak-off  line  feilure  or 
blockage  would  be  identical  to  the  current 
RHR  system  performance.  Improper 
operation  of  the  valves  associated  with  the 
modification  have  been  evaluated  and  will 
not  prevent  or  otherwise  inhibit  the  RHR  or 
Containment  systems  from  performing  their 
apphcable  safety  functions. 

Missile  generation  is  not  a  concern  since 
no  mechanisms  conducive  to  missile 
generation  have  been  introduced.  Electrical 
analyses  have  shown  there  is  no  adverse 
effect  upon  the  diesel  generator  loadings.  A 
single  failure  of  the  new  configuration  will 
not  result  in  more  than  the  loss  of  a  single 
RHR  loop  which  is  already  analyzed. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  has  not  been  created. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  modification  has  been 
designed,  and  will  be  procured  and  installed 
in  accordance  with  the  original  RHR  system 
design  codes  and  standards.  The  RHR  and 
Containment  systems  remain  capable  of 
performing  their  safety  functions.  Systems 
supporting  the  operation  of  the  RHR  system 
have  not  been  affected.  Hence,  the  RHR 
system  margin  of  safety  with  respect  to  safety 
classification,  protection,  redundancy,  and 
seismic  classification  remains  unaffected. 
The  margins  of  safety  contained  in  the 
Technical  Specifications  and  the  associated 
Bases  also  remain  imaffected  by  this 
modification.  Specifically,  Teehnical 
Specifications  3.4.6,  "Reactor  Coolant  System 
Pressure  Isolation  Valve  Leakage';  3.4.9, 
"RHR  Shutdown  Cooling  System— Hot 
Shutdown";  3.4.10,  "RHR  Shutdown  Cooling 
System— Cold  Shutdown";  3.6.2.1, 
"Suppression  Pool  Average  Temperature"; 
and  3.6.2.2,  "Suppression  Pool  Water  Level"; 
and  the  associated  Bases  remain  unchanged 
and  fully  applicable.  Hence,  the  margins  of 
safety  defined  in  the  Technical  Specifications 
remains  unaffected. 

Therefore,  the  proposed  modification  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street.  NW.,  Washington,  DC 
20037. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
31, 1999: 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  (1) 
increase  the  minimum  reactor  coolant 
system  (RCS)  flow  rate  limit,  (2)  delete 
the  reactor  coolant  flow  rate  footnote, 
and  (3)  change  the  minimiiin  frequency 
surveillance  for  RCS  flow  rate. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Combustion  Engineering  (ABB/CE)  in 
Thermal-Hydraulic  Report  CR-94-19- 
CSE95-1131,  Revision  0  performed  a 
comprehensive  evaluation  of  the  effects  the 
removal  of  the  orifice  plates  would  have  on 
steam  generator  tube  degradation.  It  was 
concluded  that  the  removal  of  the  orifice 
plates  would  increase  the  primary  flow  rate 
by  approximately  5%. 

The  removal  of  the  orifice  plates  was 
estimated  to  increase  the  probability  of  tubes 
requiring  repair  over  the  lifetime  of  the  plant. 
However,  the  presence  of  the  orifice  plates 
had  prevented  inspection  of  approximately 
22%  of  the  steam  generator  tubes  for 
circumferential  cracks  on  the  hot-leg  side. 
Therefore,  it  was  concluded  that  the  removal 
of  the  orifice  plates  did  not  increase  the 
probability  of  steam  generator  tube  failure, 
given  that  the  tubes  previously  covered  by 
the  plates  are  now  inspected  each  outage  in 
accordance  with  the  Electrical  Power 
Research  Institute  Pressurized  Water  Reactor 
(EPRI PWR)  steam  generator  examination 
guidelines.  Fort  Calhoim  Station  is  using  the 
eddy  current  inspection  technology  to  ensure 
that  tubes  showing  evidence  of  a  crack 
exceeding  the  present  plugging  criteria  will 
be  repaired  or  removed  bom  service. 
Industry  experience  has  shown  that  even  in 
cases  of  severely  degraded  tubes,  the 
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resulting  primary  to  secondary  leak  rates  are 
insignificant  compared  to  those  analyzed  in 
the  design  basis  steam  generator  tube  rupture 
event. 

Calculation  of  the  Reactor  Coolant  Flow 
Rate  using  the  heat  balance  methodology 
once  every  rehieling  outage  is  consistent  with 
requirements  contained  in  the  NUREG  1432, 
Improved  Technical  Specifications  for 
Combustion  Engineering  Plants'  surveillance 
requirement  3.4.1.4. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  original  orifice  plates  were  installed 
on  each  steam  generator  hot  leg  tubr  sheet  in 
the  primary  inlet  plenum  as  a  fiel  ! 
modification  prior  to  the  initial  fuel  load  in 
the  year  1973.  The  orifice  plates  were 
designed  to  increase  the  hydraulic  resistance 
of  the  primary  coolant  flow  rate  in  the 
associated  tubes,  thereby  reducing  the 
primary  coolant  temperature  inside  the  tubes. 
Reduction  of  the  primary  coolant 
temperature  and  flow  rate  would  decrease 
the  heat  flux,  thus  improving  the  steam 
quality  and  reducing  the  potential  for  dry-out 
and  surface  deposits  on  the  outer  surface  of 
the  tubes.  However,  due  to  inaccessibility, 
these  originally  installed  orifice  plates  had 
prevented  tube  inspection  in  the  hot  leg  tube 
sheet  area,  even  with  the  latest  state-of-the- 
art  eddy  current  probe  technology.  The 
orifice  plates  also  prevented  normal  repair 
techniques  such  as  steam  generator  tube 
plugging  and  sleeving. 

The  original  orifice  plates  were  removed 
during  the  1996  refueling  outage.  However, 
there  were  concerns  related  to  Westinghouse 
fuel  failures  as  a  result  of  flow-induced 
vibration.  To  address  those  concerns,  new 
"removable"  orifice  plates  were  installed  to 
maintain  the  RCS  flow  rate  at  the  previous 
level.  Since  then,  the  remaining  batches  of 
the  Westinghouse  fuel  considered  most 
susceptible  to  flow-induced  vibration  were 
replaced  during  the  1998  refueling  outage, 
thus  minimizing  the  concerns  and  allowing 
the  permanent  removal  of  the  "removable" 
orifice  plates. 

The  removal  of  the  "removable"  orifice 
.  plates  returned  the  steam  generators  to  their 
original  design  configuration.  RCS  flow  rate 
has  increased  by  virtue  of  decreased 
hydraulic  resistance  through  the  steam 
generators.  No  other  systems  or  components 
other  than  the  steam  generators  have  been 
affected.  The  resulting  change  in  operational 
parameters  (decreased  reactor  coolant  Th« 
temperature  and  increased  flow  rate)  has 
been  evaluated  for  the  Updated  Safety 
Analysis  Report  Chapter  14.  Potential 
adverse  consequences  of  the  modifications 
were  (1)  increase  in  reactor  vessel  component 
vibration,  (2)  increase  in  hydraulic  loading, 
and  (3)  increase  in  steam  generator  tube 
degradation  for  row  1-18  tubes.  The  potential 
adverse  consequences  were  evaluated  and 
found  to  be  acceptable. 

Calculation  of  the  Reactor  Coolant  Flow 
Rate  using  the  heat  balance  methodology 
once  every  refueling  outage  is  consistent  with 
requirements  contained  in  the  NUREG  1432, 
Improved  Technical  Specifications  for 
Combustion  Engineering  Plants'  surveillance 
requirement  3.4.1.4. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  removal  of  the  orifice  plates  has 
resulted  in  approximately  a  5%  increase  in 
the  reactor  coolant  flow  rate.  This  has 
increased  the  margin  for  minimum  reactor 
coolant  system  flow  rate  specified  in 
Technical  Specifications  Section  2.10.4, 
Power  Distribution  Limits,  Item  (5),  DNBR 
Margin  During  Power  Operation  Above  15% 
of  Rated  Power.  Steam  Generator  tube 
inspections  performed  in  accordance  with 
Technical  Specifications  Section  3.17,  Steam 
Generator  Tubes,  have  not  been  adversely 
affected. 

The  increased  flow  rate  has  been  analyzed 
for  the  thermal  hydraulic  effects  on  the 
reactor  core  and  was  found  acceptable. 

Calculation  of  the  Reactor  Coolant  Flow 
Rate  using  the  heat  balance  methodology 
once  every  refueling  outage  is  consistent  with 
requirements  contained  in  the  NUREG  1432 
[Improved  Technical  Specifications  for 
Combustion  Engineering  Plants]  surveillance 
requirement  3.4.1.4. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Project  Director:  Stuart  A. 
Richards. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  January 
28, 1999. 

Description  of  amendment  request: 
This  application  for  amendment  to  the 
Indian  Point  3  (IP3]  Technical 
Specifications  (TSs)  proposes  to  remove 
two  lists  of  Containment  Isolation 
Valves  (CIVs)  in  Tables  3.6-1  and  4.4- 
1  and  make  related  changes  to  TSs  1.10, 
3.6.A.1,  and  4.4  and  the  associated 
bases. 

Basis  for  proposed  no  significant 
hazards  considemtion  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  inthe 
probability  or  consequences  of  an  accident 
previously  evaluated? 


Response:  No.  Operation  of  Indian  Point  3 
in  accordance  with  the  proposed  license 
amiendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
removal  of  the  two  component  listings  (i.e.. 
Tables  3.6-1  and  4.4-1)  and  the  TS 
references  to  them  from  the  TS  requested  by 
this  submittal  is  performed  in  accordance 
with  the  guidance  provided  by  the  NRC  in 
GL  91-08  (Generic  Letter  91-08].  As 
established  by  the  NRC,  in  the 
aforementioned  GL,  such  a  change  will  not 
alter  existing  TS  requirements  or  those 
components  to  which  they  apply.  Required 
information  contained  in  the  two  tables  being 
removed  is  duplicated  in  the  FSAR  [final 
safety  analysis  report]  and  other  appropriate 
plant  procedures.  Any  subsequent  changes 
regarding  the  individual  components  (i.e., 
the  containment  isolation  valves)  or  their 
operation  (e.g.,  valve  positioning  under 
administrative  controls)  would  be  addressed 
in  accordance  with  the  requirements 
specified  in  the  Administrative  Controls 
section  of  the  TS  regarding  changes  to  plant 
procedures  and/or  changes  to  the  FSAR  (i.e., 
10  CFR  50.59).  These  changes  will  not  alter 
any  structure,  system,  or  component  and, 
therefore,  will  not  result  in  the  possibility  of 
an  increase  in  [the]  probability  or 
consequence  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  No.  The  proposed  changes  do 
not  create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated.  The  deletion  of  two 
component  listings  (i.e..  Tables  3.6-1  and 
4.4-1)  and  the  TS  references  to  them  fitim  the 
Technical  Specifications  and  the  removal  of 
all  references  made  in  the  TS  regarding  these 
two  listings  will  not  alter  how  the  individual 
components  (i.e. — the  containment  isolation 
valves)  identified  in  the  tables  are  designed, 
operated,  tested,  or  maintained.  Testing  of 
CIVs  will  be  performed  as  required  by  10 
CFR  part  50,  Appendix  J  and  IP3  TS  6.14. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No.  The  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
changes  are  in  accordance  with 
recommendations  provided  by  NRC  in 
Generic  Letter  91-08  and  the  Standard 
Technical  Specifications,  NUREG  1431. 
These  changes  will  maintain  current  safety 
margins  while  reducing  the  regulatory/ 
administrative  burdens  to  both  the  NRC  and 
to  the  Power  Authority.  As  stated,  the 
changes  will  not  result  in  changes  to  the 
design,  operation,  or  maintenance  of  the 
CIVs,  and  the  testing  of  the  CIVs  will  he  in 
accordance  with  10  CFR  50  Appendix  J  and 
IP3  TS  6.14. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  April  12, 
1999. 

Description  of  amendment  request: 
This  application  for  amendment  to  the 
Indian  Point  3  (IP3)  Technical 
Specifications  (TSs)  proposes  to  remove 
the  footnote  restriction  foimd  on  page 
3.1-36  which  states  that  the  departiure 
from  nucleate  boiling  (DNB)  analysis 
contains  adequate  margin  for  Cycle  10, 
but  needs  to  be  reviewed/approved 
prior  to  Cycle  11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response:  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed.  The  removal  of  the 
footnote  on  TS  page  3.1-36  is  an 
administrative  change  in  that  it  does  not 
affect  the  DNB  limits  of  the  current  TS.  The 
footnote  was  added  to  the  TS  as  part  of 
Amendment  175.  which  permitted  the  use  of 
V+  fuel  at  IP3.  The  footnote  required  the 
Authority  to  demonstrate  that  sufficient  DNB 
margin  existed  for  Cycle  11,  prior  to 
achieving  criticality  for  that  cycle.  The  NRC 
requested  this  DNB  limitation  because  the 
applicability  of  the  WRB-1  correlation  to 
predict  DNB  performance  for  the  V+  fuel  had 
not  been  adequately  proven  by  fuel  tests. 
Westinghouse  has  completed  fuel  tests  which 
verify  that  the  use  of  the  WRB-1  correlation 
with  the  15  X  15  V+  fuel  is  conservative. 
Therefore,  this  DNB  limitation  is  no  longer 
applicable  and  the  footnote  can  be  removed. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident,  as  the  removal  of  the 
footnote  on  TS  page  3.1-36  does  not  affect 
the  current  TS  DNB  limits,  plant  equipment, 
or  the  way  the  plant  is  operated.  This 
footnote  was  inserted  into  the  TS  as  part  of 


Amendment  175,  which  permitted  the  use  of 
15  X 15  V+  hiel  at  IP3.  Westinghouse  had 
used  scaling  techniques  to  demonstrate  that 
the  WRB-1  correlation  correctly  predicted 
the  critical  heat  flux  performance  of  the  15 
X  15  V+  fuel.  Since  no  fuel  tests  had  been 
performed  on  this  fuel  design,  the  NRC  was 
concerned  that  the  use  of  this  correlation 
may  be  unconservative.  Therefore,  approval 
to  use  the  V+  fuel  at  IP3  was  granted  based 
upon  the  DNB  margin  available  during  Cycle 
10.  This  limitation  was  contained  in  the 
footnote  on  TS  page  3.1-36.  Westinghouse 
has  recently  completed  fuel  tests  on  15  x  15 
V+  fuel  which  veriiy  that  the  use  of  the 
WRB-1  correlation  is  conservative. 
Therefore,  the  use  of  V+  fuel  at  IP3  is  no 
longer  dependent  on  the  amount  of  DNB 
margin  available  and  the  footnote  can  be 
removed. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  The  proposed  deletion  of  the 
footnote  on  TS  page  3.1-36  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  footnote  was  introduced  as  part  of 
Amendment  175,  which  permitted  the  use  of 
V+  fuel  at  IP3.  The  footnote  required  the 
Authority  to  demonstrate  that  sufficient  DNB 
margin  existed  for  Cycle  11,  prior  to 
achieving  criticality  for  that  cycle.  The  NRC 
requested  this  DNB  limitation  because  the 
applicability  of  the  WRB-1  correlation  to 
predict  DNB  performance  for  the  V+  fuel  had 
not  been  adequately  proven  by  fuel  tests. 
Westinghouse  has  completed  fuel  tests  which 
verify  that  the  use  of  the  WRB-1  correlation 
with  the  15  X  15  V+  fuel  is  conservative. 
Therefore,  this  DNB  limitation  is  no  longer 
applicable  and  the  footnote  can  be  removed. 
The  removal  of  the  footnote  is  an 
administrative  change  as  deleting  it  does  not 
alter  the  current  DNB  margin  or  hiture  DNB 
margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  10  Coliunbus  Circle,  New  York, 
New  York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  March 
29,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
relocating  the  procedural  details  of  the 
Radiological  Effluent  Technical 


Specifications  (RETS)  to  the  Offsite 
Dose  Calculation  Manual  (ODCM).  The 
TSs  would  also  be  revised  to  relocate 
procedural  details  associated  with  solid 
radioactive  wastes  to  the  Process 
Control  Program  (PCP).  In  addition,  the 
Administrative  Controls  section  of  the 
TSs  would  be  revised  to  incorporate 
programmatic  controls  for  radioactive 
effluents  and  environmental  monitoring. 
The  proposed  changes  are  consistent 
with  the  guidance  provided  in  Generic 
Letter  89-01,  "Implementation  of 
Programmatic  Controls  for  Radiological 
Effluent  Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect 
accident  initiators  or  precursors  and  do  not 
alter  the  design  assumptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  do  not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  to 
perform  their  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  acceptance  limits  assumed  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  changes  are 
administrative  in  nature  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  relative  to  radiological 
effluents. 

Implementation  of  programmatic  controls 
for  RETS  in  TS  will  assure  that  the  applicable 
regulatory  requirements  pertaining  to  the 
control  of  radioactive  effluents  will  continue 
to  be  maintained.  Since  there  are  no  changes 
to  previous  accident  analysis,  the 
radiological  consequences  associated  with 
these  analyses  remain  unchanged,  therefore, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  alter  the 
design  assimiptions,  conditions, 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated.  The  proposed 
changes  have  no  impact  on  component  or 
system  interactions.  The  proposed  changes 
are  administrative  in  nature  and  do  not 
change  the  level  of  programmatic  controls 
and  procedural  details  relative  to  radiological 
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effluents.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  is  no  impact  on  equipment  design  or 
operation  and  there  are  no  changes  being 
made  to  the  TS  required  safety  limits  or 
safety  system  settings  that  would  adversely 
affect  plant  safety  as  a  result  of  the  proposed 
changes.  The  proposed  changes  are 
administrative  in  natiu«  and  do  not  change 
the  level  of  programmatic  controls  and 
procedural  details  relative  to  radiological 
effluents.  A  comparable  level  of 
administrative  control  will  continue  to  be 
applied  to  those  design  conditions  and 
associated  surveillances  being  relocated  to 
the  ODCM  or  PCP.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — ^N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NBC  Section  Chief:  James  W.  Clifford. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2, -Hamilton 
County,  Tennessee 

Date  of  amendment  request:  April  29, 
1999  (TS  99-04). 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specifications 
(TS)  for  Sequoyah  (SQN)  Units  1  and  2 
by  deleting  the  Auxiliary  Feedwater 
(AFW)  suction  pressiue  low  channel 
functional  surveillance  test.  The 
licensee's  analysis  of  the  performance 
history  revealed  that  the  monthly 
functional  test  of  this  instnunent 
chaimel  does  not  provide  an  increased 
assurance  of  operability  that  justifies  the 
monthly  7  hours  per  unit  system 
unavailability  that  it  creates. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysiis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  probability  of  occurrence  or  the 
consequences  for  an  accident  is  not  increased 
by  this  request.  The  proposal  to  delete  the 
monthly  channel  functional  test  for  the 
auxiliary  feedwater  (AFW)  suction  pressure 
low  functions  does  not  alter  the  way  any 
structure,  system  or  component  functions, 
does  not  modify  the  manner  in  which  the 
plant  is  operated,  and  reduces  equipment 
out-of-service  time.  This  request  does  not 
degrade  the  ability  of  AFW  to  perform  its 
intended  function.  Therefore,  the  pressure 
switches  will  be  available  to  perform  their 
intended  function. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  SQN's  FSAR  (Final 
Safety  Analysis  Report]  is  not  created.  The 
proposal  does  not  alter  the  way  any  structure, 
system  or  component  functions  and  does  not 
modify  the  manner  in  which  the  plant  is 
operated.  Therefore,  the  possibility  of  a  new 
or  different  kind  of  accident  previously 
evaluated  is  not  created  by  the  proposed 
change  to  delete  the  monthly  functional  test 
of  the  AFW  pressure  switches. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  has  not  been  reduced 
since  the  test  methodologies  are  not  being 
changed.  Increasing  the  surveillance  interval 
does  not  change  the  results  of  accident 
analysis  by  this  request.  The  proposed 
change  to  delete  the  AFW  system  pressure 
low  channel  functional  test  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  new  &«quency  will  not  reduce 
the  reliability  of  the  system  and  increases 
overall  system  availability.  Therefore, 
changing  the  frequency  of  the  surveillance 
does  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  3740. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH 
Knoxville,  Tennessee  37902. 

NBC  Section  Chief:  Sheri  Peterson. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  April  29, 
1999  (TS  99-03). 

Description  of  amendment  request: 
The  proposed  amendment  would  add 


new  actions  to  Technical  Specification 
(TS)  Limiting  Condition  for  Operations 
(LCOs)  3.3.3.1  and  3.7.7  to  address  the 
situation  when  one  channel  of  radiation 
monitoring  control  room  emergency 
ventilation  system  actuation  equipment 
is  inoperable  and  would  expand  the 
mode  of  applicability  for  LCOs  3.3.3.1 
and  3.7.7  to  include  periods  when 
movement  of  irradiated  fuel  assemblies 
are  involved  and  defines  actions  to  take 
in  these  instances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  does  not  change  any 
plant  functions  or  equipment  operating 
practices  for  the  radiation  monitoring  system 
and  control  room  emergency  ventilation 
system  (CREVS).  The  radiation  monitoring 
instruments  and  the  CREVS  are  not 
considered  to  be  the  source  of  any  accident 
evaluated  in  the  Final  Safiaty  Analysis 
Report.  These  featiires  provide  accident 
mitigation  functions  that  will  be  utilized  in 
response  to  postulated  accident  conditions. 
The  activities  and  failures  that  could 
contribute  to  the  initiation  of  an  accident  are 
not  affected  by  the  implementation  of  this 
revision.  This  revision  provides  for  more 
stringent  requirements  for  operation  of  the 
facility  (additional  limiting  condition  for 
operation  [LCO]  actions  and  applicability 
requirements).  Therefore  the  proposed 
activity  will  not  incI:^ase  the  probability  of  an 
accident. 

The  proposed  activity  does  not  affect 
accident  mitigation  capabilities  or  the 
radiation  release  amounts  for  postulated 
accidents.  This  TS  change  will  not  affect 
requirements  that  the  radiation  monitoring 
system  and  CREVS  be  maintained  to  support 
accident  mitigation.  The  functions  and 
testing  will  remain  the  same  while 
operability  requirements  will  become  more 
stringent.  This  TS  change  enhances  the 
requirements  associated  with  CREVS  and  the 
initiation  of  this  system  such  that 
inoperabilities  are  appropriately  handled  to 
reduce  the  safety  impact  of  component 
inoperabilities.  Therefore,  the  proposed 
change  will  not  increase  the  consequences  of 
an  accident  and  could  reduce  the 
consequences  by  limiting  operation  with 
inoperable  components  and  requiring  the 
application  of  appropriate  actions  for  all 
conditions  that  could  result  in  a  postulated 
accident  that  CREVS  was  designed  to 
mitigate. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  provides  more 
stringent  operating  requirements  for 
operation  of  the  facility.  The  proposed 
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activity  wilTnot  change  any  plant  function  or 
operating  practice  that  could  impact  accident 
initiators.  Therefore,  these  more  stringent 
requirements  do  not  result  in  operation  that 
will  increase  the  probability  of  any 
postulated  accidents,  hi  addition,  CREVS  and 
the  associated  actuation  features  are  not 
considered  to  be  the  source  of  an  accident. 
Therefore,  the  proposed  activity  will  not 
create  the  possibility  of  an  accident  of  a 
different  kind. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  activity  does  not  impact  . 
plant  setpoints  designed  to  maintain  the 
assumptions  in  the  safety  analysis  or  limits 
for  the  actuation  of  systems  to  mitigate 
accidents.  Plant  functions  and  operating 
practices  will  not  be  altered  by  the 
implementation  of  more  stringent 
requirements  for  operation  of  the  facility, 
These  requirements,  by  definition,  provide 
additional  restrictions  to  enhance  plant 
safety.  Therefore,  the  proposed  activity  will 
not  reduce  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Cotmty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  Peterson. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  February 
1, 1999,  as  supplemented  on  April  19 
and  April  23, 1999. 

Description  of  amendment  request: 
The  amendment  request  proposes  a  total 
replacement  of  current  Technical 
Specifications  Section  6, 
"Administrative  Controls." 
Administrative  changes  to  certain  other 
sections  of  Technical  Specifications  are 
also  being  made  to  conform  to  the 
changes  resulting  from  the  re-write  of 
Section  6. 

The  proposed  changes  represent  a 
comprehensive  upgrade  of  Section  6  of 
the  Vermont  Yankee  Technical 
Specifications,  incorporating 
improvements  in  content  and  format 
based  on  industry  standards.  In 
accordance  with  industry  practice  some 
Teclmical  Specifications  requirements 
are  being  relocated  to  the  recently 


implemented  Vermont  Yankee 
Technical  Requirements  Manual  (TRM), 
Offsite  Dose  Calculation  Manual 
(ODCM),  or  Vermont  Yankee 
Operational  Quality  Assurance  Manual 
(VOQAM)  and  will  be  eliminated  fi-om 
the  Technical  Specification  upon  NRC 
approval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  tFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because: 

The  proposed  changes  have  no  effect  on 
plant  hardware,  plant  design,  safety  limit 
setting,  or  plant  system  operation  and 
therefore  do  not  modify  or  add  any  initiating 
parameters  that  would  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

No  new  modes  of  operation  are  introduced 
by  the  proposed  changes  such  that  additional 
adverse  consequences  would  result. 
Accordingly,  the  consequences  of  previously 
anidyzed  accidents  are  not  deleteriously 
affected  by  this  proposed  license 
amendment.  • 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because: 

The  proposed  changes  do  not  involve  any 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  any  change  in  the  methods  governing 
normal  plant  operation.  These  changes  do 
not  affect  the  operation  of  any  systems  or 
components,  nor  do  they  involve  any 
potential  initiating  events  that  would  create 
any  new  or  different  kind  of  accident. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  VYNPS. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because: 

The  proposed  changes  have  no  impact  on 
any  safety  analysis  assumptions. 
Consequently,  no  margin  of  safety  as 
described  in  the  Final  Safety  Analysis  Report 
and  defined  in  the  basis  of  any  Technical 
Specification  is  reduced  as  a  result  of  these 
changes. 

These  proposed  changes  do  not 
detrimentally  affect  the  ability  of  structures, 
systems  and  components  important  to  safety 
to  fulfill  their  intended  safety  functions. 
Therefore,  it  is  concluded  that  the  proposed 
changes  do  noltj  involve  a  significant 
reduction  in  a  margin  of  safety. 

Additional  Safety  Considerations  for 
Specific  Changes  Deemed  to  be  "Less 
Restrictive" 

In  accordance  with  the  criteria  set 
forth  in  10  CFR  50.92,  Vermont  Yankee 
has  evaluated  the  proposed  changes  to 
the  [Vermont  Yankee  Nuclear  Power 
Station]  VYNPS  Technical 
Specifications  and  determined  that  they 


do  not  involve  a  significant  hazards 
consideration.  Those  changes  which  are 
deemed  to  be  "less  restrictive"  have 
been  subject  to  the  following  additional 
consideration: 

(a)  Changes  which  are  deemed  to  be  "less 
restrictive"  based  solely  upon  removal  from 
the  Technical  Specifications  and  relocated  in 
VYNPC-controUed  dociunents: 

NRC's  Technical  Specifications  Branch  has 
conducted  reviews  of  the  Administrative 
Controls  section  of  Standard  Technical 
Specifications  and  concluded  that  certain 
provisions  historically  contained  in 
Technical  Specifications  can  be  relocated  to 
other  licensee  documents  for  which  changes 
to  those  provisions  are  adequately  controlled 
by  other  regulatory  requirements.  In  general, 
Administrative  Controls  are  those 
requirements  not  covered  by  other  Technical 
Specifications,  but  are  considered  necessary 
to  assure  operation  of  the  facility  in  a  safe 
manner.  Application  of  this  criterion  can  be 
based  on  two  categories  or  requirements:  (a) 
requirements  not  covered  by  other  regulatory 
requirements,  but  are  considered  necessary  to 
assure  the  safe  operation  of  the  facility  or  (b) 
specific  requirements  that  are  broadly 
covered  by  regulations  or  other  regulatory 
controls,  for  which  details  need  to  be 
specified  in  the  Technical  Specifications  to 
ensure  safe  plant  operation.  In  general, 
however,  Technical  Specifications  need  not 
duplicate  other  regulatory  requirements. 
As  identified  in  Attaclunent  A  hereto, 
certain  portions  of  the  current  Technical 
Specifications  are  to  be  relocated  to  the 
Technical  Requirements  Manual  (TRM), 
Offsite  Dose  Calculation  Manual  (ODCM),  or 
the  Vermont  Yankee  Operational  Quality 
Assurance  Manual  (VOQAM)  and  removed 
from  the  Technical  Specifications.  As  an 
initial  step  in  this  process,  the  subject 
requirements  are  being  duplicated  in  the 
TRM.  ODCM.  or  VOQAM.  Removal  from  the 
Technical  Specifications  will  occur  upon 
NfRC  approval.  The  ability  to  relocate  these 
requirements  is  based  on  regulations  and 
standards  that  contain  these  provisions  such 
that  duplication  in  the  Technical 
S{}ecifications  is  not  necessary. 

[1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because:] 

The  TRM  is  a(n]  FSAR  level  document  and 
is  incorporated  by  reference  into  the  FSAR. 
Changes  to  the  TRM  will  be  strictly 
controlled  by  the  10  CFR  50.59  process  to 
ensure  that  proper  reviews  are  conducted. 
The  relocation  of  requirements  to  the 
VYNPC-controUed  TRM  will  not  diminish 
the  effectiveness  of  compliance  withthe 
relocated  provisions.  Since  any  changes  to 
the  TRM  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  increase 
(significant  or  insignificant)  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  will  be  allowed. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Changes  to  the  ODCM  are  controlled  by 
current  Technical  Specifications  and  require 
the  reporting  to  the  NRC  of  changes  to  the 
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ODCM  with  sufficient  information  to  support 
the  changes  together  with  appropriate 
analyses  or  evaluations  justifying  the 
changes.  The  relocation  of  these  details  to  the 
ODCM  is  thus  acceptable  considering  the 
controls  provided  by  existing  regulations  and 
the  controls  remaining  in  Technical 
Specifications  for  ODCM  changes.  Therefore, 
these  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Relocation  of  the  Technical  Specification 
Administrative  Controls  related  to  quality 
assurance  from  the  Technical  Specifications 
to  the  VOQAM  is  consistent  with  the 
guidance  provided  by  the  NRC  in 
Administrative  Letter  95-06,  "Relocation  of 
Technical  Specification  Administrative 
Controls  Related  to  Quality  Assurance." 
Changes  to  the  VOQAM  are  subject  to  the 
change  control  process  in  lOCFRSO. 54(a). 
These  provisions  are  adequate  to  ensure  that 
quality  assurance  program  commitments  are 
not  reduced  without  prior  NRC  approval. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

[2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because:] 

The  proposed  changes  do  not  involve  any 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  The  proposed  change  will 
not  impose  or  eliminate  any  requirements, 
and  adequate  control  of  the  information  will 
be  maintained.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

[3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because:] 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  impact 
on  any  safety  analysis  assumption.  In 
addition,  the  details  to  be  transposed  from 
the  Technical  Specifications  to  the  TRM, 
OIXZM,  and  VOQAM  are  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  provisions  in  the 
TRM  will  be  evaluated  per  the  requirements 
of  10CFR50.59  and  Technical  Specifications 
already  requires  supporting  information  be 
submitted  to  the  NRC  for  ODCM  changes,  no 
reduction  (significant  or  insignificant)  in  a 
margin  of  safety  vnll  be  allowed.  The 
provisions  of  10CFR50. 54(a)  are  adequate  to 
control  changes  to  the  VOQAM  and  maintain 
current  margins  of  safety. 

Based  on  10CFR50.92,  the  existing 
requirement  for  NRC  review  and  approval  of 
revisions  (to  the  Technical  Specifications 
provisions  proposed  for  relocation)  does  not 
have  a  specific  margin  of  safety  upon  which 
to  evaluate.  However,  since  the  proposed 
changes  are  consistent  with  industry 
standards,  approved  by  the  NRC,  revising  the 
Technical  Specifications  to  relocate  these 
provisions  will  not  diminish  administrative 
controls  necessary  to  assure  the  safe 
operation  of  the  facility. 

(b)  Change  (9]  identified  in  Attachments  A 
and  D  [of  the  February  1, 1999,  submittal]: 

This  change  proposes  to  relax  the 
requirement  to  have  an  individual  qualified 


in  radiation  protection  procedures  onsite  at 
all  times.  The  proposed  change  will  allow  the 
position  to  be  vacant  for  up  to  two  hours  in 
order  to  provide  for  unexpected  absence. 

[1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because:] 

The  proposed  change  does  not  affect  the 
probability  of  an  accident.  The  actions  of  an 
individual  qualified  in  radiation  protection 
procedures  are  not  stssumed  to  be  an  initiator 
of  an  accident.  Also,  the  consequences  of  an 
accident  are  not  affected  by  the  presence  of 
an  individual  qualified  in  radiation 
protection  procedures.  This  proposed  change 
does  not  impact  the  assumptions  of  any 
design  basis  accident.  This  change  will  not 
alter  assumptions  relative  to  the  mitigation  of 
an  accident  or  transient  event.  This  change 
will  not  have  any  impact  on  the  safe 
operation  of  the  plant  because  the  presence 
of  a  person  qualified  in  radiation  protection 
procedures  is  not  required  for  the  mitigation 
of  any  accident.  Therefore,  this  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

[2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because:) 

This  change  will  not  physically  alter  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed).  The  changes  in  methods 
governing  normal  plant  operation  are 
consistent  with  the  current  safety  analysis 
assumptions.  Therefore,  this  change  will  not 
create  the  possibility  of  a  new  or  difiierent 
type  of  accident  from  any  accident 
previously  evaluated. 

[3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because:] 

The  margin  of  safety  is  not  affected  by  the 
presence  or  absence  onsite  of  an  individual 
qualified  in  radiation  protection  procedures. 
This  proposed  change  has  no  effect  on  the 
assumptions  of  any  design  basis  accident. 
This  change  has  no  impact  on  the  safe 
operation  of  the  plant  since  the  presence 
onsite  of  an  individual  qualified  in  radiation 
protection  procedures  is  not  required  for  the 
mitigation  of  an  accident.  This  change  does 
not  afiiect  any  plant  equipment  or 
requirements  for  maintaining  plant 
equipment.  The  safety  analysis  assumptions 
will  still  be  maintained,  thus  no  question  of 
safety  exists.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

(c)  Change  [10]  identified  in  Attachments 
A  and  D  [of  the  February  1, 1999,  submittal): 

This  change  proposes  to  incorporate  the 
allowances  of  a  temporary  deviation  fit>m  the 
shift  staffing  levels  of  10CFR50.54(m)(2)(i)  for 
up  to  two  hours.  In  addition,  this  change 
proposes  to  apply  these  same  allowances  to 
the  positions  of  Shift  Engineer  and  non- 
licensed  operators. 

[1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because:] 

The  proposed  change  does  not  affect  the 
probability  of  an  accident.  The  shift  staffing 
level  requirements  are  not  assumed  to  be  an 
initiator  or  any  analyzed  event.  Also,  the 
consequences  of  an  accident  are  not  affected 
by  these  temporary  deviations  to  the  shift 


staffing  levels.  This  proposed  change  does 
not  impact  the  assumptions  of  any  design 
basis  accident.  This  change  will  not  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient  event,  since 
10CFR50.54(m)  (ii)  and  (iii)  still  maintain  the 
requirements  for  the  presence  of  licensed 
operators  and  senior  operators.  This  change 
has  no  impact  on  the  safe  operation  of  the 
plant.  The  level  of  shift  staffing  will  still  be 
maintained  as  required  by  10CFR50.54(m)  (ii) 
and  (iii)  and  does  not  affect  any  plant 
equipment  or  requirements  for  maintaining 
plant  equipment.  The  temporary  deviations 
frt>m  the  shift  staffing  level  for  up  to  two 
hours  to  provide  for  imexpected  absence, 
provided  immediate  action  is  taken  to  fill  the 
required  position  is  acceptable  in  terms  of 
staffing  requirements  for  the  mitigation  of  an 
accident  due  to  the  low  probability  of  an 
accident  occurring  during  these  short-term, 
infrequent  deviations  and  the  remaining 
licensed  operators  and  senior  operators. 
Therefore,  this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

[2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  &t>m  any  accident 
previously  evaluated,  because:] 

This  change  will  not  physically  alter  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed).  The  temporary  deviations 
6t)m  shift  staffing  levels  are  consistent  with 
the  current  safety  analysis  assumptions. 
Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  bom  any  acddent  previously 
evaluated. 

[3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because:] 

The  margin  of  safety  in  not  reduced  by 
allowing  these  temporary  deviations  from 
shift  staffing  levels  due  to  imforeseen  events. 
This  proposed  change  has  no  effect  on  the 
assiunptions  of  any  design  basis  accident. 
This  change  has  no  impact  on  the  safe 
operation  of  the  plant  since  10CFR50.54(m) 
(ii)  and  (iii)  still  maintain  the  requirements 
for  the  minimum  number  of  licensed 
operators  and  senior  operators  necessary  to 
safely  operate  the  plant.  This  change  does  not 
affect  any  plant  equipment  or  requirements 
for  maintaining  plant  equipment.  The  safety 
analysis  assumptions  will  still  be 
maintained,  thus  no  question  of  safety  exists. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

(d)  Changes  [38]  and  [39]  identified  in 
Attachments  A  and  D  [of  the  Febniary  1, 
1999,  submittal): 

In  accordance  with  10CFR20.1601  (c), 
these  changes  propose  alternative  methods 
for  controlling  access  to  high  radiation  areas 
consistent  with  the  intent  of  10CFR20.1601 
(a)  and  (b). 

(1.  Involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated,  because:] 

The  proposed  changes  do  not  affect  the 
probability  of  an  accident.  The  controls  used 
for  access  to  high  radiation  areas  are  not 
assumed  in  the  initiation  of  any  analyzed 
event.  Also,  the  consequences  of  an  accident 
are  not  affected  by  these  changes.  These 
changes  are  both  consistent  with  good 
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radiological  practices  and  will  provide  an 
adequate  level  of  radiation  protection.  These 
proposed  changes  do  not  impact  the 
assumptions  of  any  design  basis  accident. 
These  changes  will  not  alter  assumptions 
relative  to  the  mitigation  of  an  accident  or 
transient  event.  These  changes  have  no 
impact  on  safe  operation  of  the  plant. 
Therefore,  these  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because:] 

The  proposed  changes  will  not  create  the 
possibility  of  an  accident.  These  changes  will 
not  physically  alter  the  plant  (no  new  or 
different  type  of  equipment  or  system  will  be 
installed).  The  changes  in  methods  governing 
normal  plant  operations  are  consistent  with 
the  current  safety  analysis  assumptions  and 
deal  only  with  personnel  exposure  to 
radiation,  not  reactor  safety.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3.  Involve  a  significant  reduction  in  a 
maigin  of  safety,  because:] 

The  margin  of  safety  is  not  reduced  due  to 
these  proposed  changes.  These  changes  are 
both  consistent  with  good  radiological  safety 
practice  and  have  been  fotmd  to  provide 
adequate  levels  of  radiation  protection.  In 
addition,  these  changes  provide  the  benefit  of 
ensuring  radiation  dose  to  workers  can  be 
minimized  by  providing  the  flexibility  to 
select  the  best  means  of  providing  access 
control  to  a  high  radiation  area,  given  the 
plant  area  and  radiological  conditions.  These 
proposed  changes  have  no  impact  on  the  safe 
operation  of  the  plant.  No  change  in  analytic 
limits  or  setpoints  is  introduced  by  these 
changes.  The  safety  analysis  assumptions 
will  still  be  maintained,  thus  no  question  of 
nuclear  safety  exits.  Therefore,  these  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(e)  Change  [49]  identified  in  Attachments 
A  and  D  (of  the  February  1, 1999,  submittal): 

This  change  proposes  to  relax  the 
requirement  for  submitting  the  (now-named) 
Occupational  Radiation  Exposure  Report 
from  the  currently  required  date  of  March  1 
to  April  30  of  each  year.  April  30  is  now  the 
industry  standard  date  for  submittal  of  such 
reports. 

(1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated',  because:] 

The  proposed  change  does  not  affect  the 
probability  of  an  accident.  The  submittal  date 
of  the  Occupational  Radiation  Exposure 
Report  is  not  assumed  to  be  an  initiator  of 
any  analyzed  event.  Also,  the  consequences 
of  an  accident  are  not  affected  by  the 
submittal  date  of  this  report.  This  proposed 
change  does  not  impact  the  assumptions  of 
any  design  basis  accident.  This  change  will 
not  alter  assumptions  relative  to  the 
mitigation  of  an  accident  or  transient  event. 
This  change  has  no  impact  on  the  safe 
operation  of  the  plant.  The  report  will  still 
be  required  to  be  submitted  each  year  and 
does  not  affect  any  plant  equipment  or 
requirements  for  maintaining  plant 


equipment.  The  submittal  date  of  this  report 
is  not  required  for  the  mitigation  of  any 
accident.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

[2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because:] 

The  proposed  change  will  not  create  the 
possibility  of  an  accident.  This  change  will 
not  physically  alter  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 
The  change  in  method  governing  submittal  of 
this  report  does  not  affect  current  safety 
analysis  assvmaptions.  Therefore,  this  change 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

(3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because:] 

The  margin  of  safety  i[s)  not  reduced  by 
allowing  the  report  to  be  submitted  60  days 
later.  This  proposed  change  has  no  effisct  on 
the  assumptions  of  the  design  basis  accident. 
This  change  has  no  impact  on  the  safe 
operation  of  the  plant.  The  report  will  still 
be  required  to  be  submitted  each  year  and 
does  not  affect  any  plant  equipment  or 
requirements  for  maintaining  plant 
equipment.  The  safety  analysis  assumptions 
will  still  be  maintained,  thus  no  question  of 
safety  exists.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

(f)  [Change  [64]  identified  in  Attachments 
A  and  D  [of  the  February  1, 1999,  submittal]: 

This  change  proposes  to  relax  the 
requirement  for  submitting  the  (now-named) 
Annual  Radiological  Environmental 
Operating  Report  bom  the  nirrently  required 
date  of  May  1  to  May  15  of  each  year.  May 
15  is  now  the  industry  standard  date  for 
submittal  of  such  reports. 

[1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because:] 

The  proposed  change  does  not  affect  the 
probability  of  an  accident.  The  submittal  date 
of  this  report  is  not  assumed  to  be  an  initiator 
of  any  analyzed  event.  Also,  the 
consequences  of  an  accident  are  not  affected 
by  the  submittal  date  of  this  report.  This 
proposed  change  does  not  impact  the 
assumptions  of  any  design  basis  accident. 
This  change  will  not  alter  assumptions 
relative  to  the  mitigation  of  an  accident  or 
transient  event.  This  change  has  no  impact 
on  the  safe  operation  of  the  plant.  The  report 
will  still  be  required  to  be  submitted  each 
year  and  does  not  affect  any  plant  equipment 
or  requirements  for  maintaining  plant 
equipment.  The  submittal  date  of  this  report 
is  not  required  for  the  mitigation  of  any 
accident.  Therefore,  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

[2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  &t)m  any  accident 
previously  evaluated,  because:] 

The  proposed  change  will  not  create  the 
possibility  of  an  accident.  This  change  will 
not  physically  alter  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 
The  change  in  method  governing  submittal  of 


this  report  does  not  affect  current  safety 
analysis  assumptions.  Therefore,  this  change 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

[3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because:] 

The  margin  of  safety  i[s]  not  reduced  by 
allowring  the  report  to  be  submitted  14  days 
later.  This  proposed  change  has  no  effect  on 
the  assumptions  of  the  design  basis  accident. 
This  change  has  no  impact  on  the  safe 
operation  of  the  plant.  The  report  will  still 
be  required  to  be  submitted  each  year  and 
does  not  affect  any  plant  equipment  or 
requfrements  for  maintaining  plant 
equipment.  The  safety  analysis  assumptions 
will  still  be  maintained,  thus  no  question  of 
safety  exists.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  amendment  request:  April  20, 
1999. 

Description  of  amendment  request: 
The  amendment  request  proposes 
changes  to  the  existing  requirements 
associated  with  the  unloading  and 
loading  of  fuel  in  the  reactor  vessel. 

Basis  for  proposed.no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

VY  has  determined  that  the  proposed 
change  to  reload  the  reactor  core  in  a  spiral 
pattern  beginning  aroimd  a  Source  Range 
Monitor  (SRM)  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
design  basis  accident  associated  with 
refueling  is  the  Refueling  Accident;  i.e.,  the 
accidental  dropping  of  a  fuel  bundle  onto  the 
top  of  the  core.  There  is  no  assumption  as  to 
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the  core  loading  pattern  in  the  analysis  of 
this  accident.  The  analyzed  abnormal 
operational  transients  associated  with 
refueling  are:  (1)  the  Control  Rod  Removal 
Error  Ehuing  Refueling,  and  (2)  the  Fuel 
Assembly  Insertion  Error  Diuing  Refueling. 
There  is  no  assumption  as  to  the  core  loading 
pattern  in  the  analyses  of  these  transients. 
The  Fuel  Assembly  hisertion  Error  During 
Refueling  transient  involves  mislocated  and 
rotated  fuel  assembly  loading  errors. 
However,  a  change  in  the  approved  core 
loading  pattern  has  no  impact  on  the 
probability  of  mislocating  or  rotating  a 
biindle  while  following  that  pattern. 
Furthermore,  the  proposed  change 
implements  a  core  loading  pattern  that 
provides  improved  flux  monitoring  as 
compared  to  the  pattern  prescribed  by  the 
current  Technical  Specifications.  When 
loading  the  core  in  accordance  with  the 
proposed  change,  the  SRM  indication  will  be 
indicative  of  the  true  flux  of  the  loaded  fuel, 
as  the  creation  of  flux  traps  (moderator  filled 
cavities  surrounded  on  all  sides  by  fuel)  is 
precluded. 

The  Technical  Specification  Bases  are 
under  the  purview  of  10CFR50.59.  As  such, 
subsequent  changes  made  via  10CFR50.59  to 
the  information  relocated  to  the  Bases  fire  not 
allowed  to  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Therefore,  relocating  the  details  of 
the  core  loading  pattern  to  the  Bases  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  SRMs  and  the  core  loading  pattern  are 
not  initiators  of  any  accident  previously 
evaluated.  As  such,  the  subject  changes 
cannot  affect  the  probability  of  an  accident 
previously  evaluated.  The  core  loading 
pattern  is  not  assumed  in  the  mitigation  of 
any  accident.  Since  the  proposed  change 
provides  improved  flux  monitoring  by  the 
SRMs,  operators  will  have  more  accurate 
indication  and  SRM  automatic  trip  functions 
will  actuate  more  accurately.  As  such,  any 
event  mitigation  function  provided  by  the 
SRMs  is  enhanced  by  this  change.  Therefore, 
the  associated  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

VY  has  determined  that  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated.  VY  proposes 
to  change  the  core  reloading  and  offloading 
patterns  to  start  and  stop,  respectively,  at  an 
SRM  versus  the  geometric  center  of  the  core 
as  prescribed  by  current  Technical 
Specifications.  This  ensures  that  flux 
monitoring  instrumentation  is  always 
OPERABLE  in  the  fueled  region  of  die  vessel. 
There  is  no  separation  of  the  morutoring 
device  frt}m  the  fuel  by  cavities  of  water  as 
is  the  case  with  the  pattern  prescribed  by  the 
current  Technical  Specifications.  As  such, 
flux  monitoring  is  enhanced  during  core 
reloading  and  offloading.  This  change  is 


conservative  relative  to  the  current 
requirements.  Therefore,  no  new  categories 
or  types  of  accidents  are  created. 

Additionally,  the  Technical  Specification 
Bases  are  imder  the  purview  of  10CFR50.59. 
As  such,  subsequent  changes  made  via 
10CFR50.59  to  the  information  relocated  to 
the  Bases  are  not  allowed  to  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  evaluated 
previously  in  the  safety  analysis  report. 
Therefore,  relocating  the  details  of  the  core 
loading  pattern  to  the  Bases  does  not  create 
the  possibility  of  a  new  or  difierent  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

VY  has  determined  that  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Loading 
around  the  geometric  center  of  the  core  as 
prescribed  by  the  current  Technical 
Specifications  results  in  cells  of  moderator 
separating  the  fuel  from  the  instrumentation 
monitoring  its  flux.  This  change  requires  the 
flux  monitoring  instrumentation  to  be  in  the 
fueled  region,  and,  in  so  doing,  provides  for 
more  accurate  monitoring  of  core  flux  during 
core  reloading  and  offloading.  As  such,  the 
operators  will  have  more  accurate  indication 
and  SRM  automatic  trip  functions  will 
actuate  when  the  actual  flux  reaches  the  trip 
setpoints.  This  corrects  non-conservatisms 
that  result  from  cells  of  moderator  separating 
the  fuel  from  the  instrumentation.  Therefore, 
this  change  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Additionally,  the  details  of  the  loading 
pattern  are  relocated  from  the  Technical 
Specifications  to  the  Bases.  Since  any  future 
changes  to  the  Bases  v^ill  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  no 
reduction  in  a  margin  of  safety  will  be 
allowed.  Therefore,  relocating  the  core 
loading  pattern  details  to  the  Bases  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NBC  Section  Chief:  James  W.  Clifford. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  7, 
1999. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  miniTniim  critical  power  ratio 
(MCPR)  limit  in  Technical  Specification 
(TS)  2.1.1.2,  for  the  ATRIUM-9X  and 
the  SVEA-96  fuel  for  one  and  two 
recirculation  loop  operation.  The 
proposed  amendment  would  add  a  new 
reference  in  TS  5.6.5,  "Core  Operating 
Limits  Report."  The  reference  cites 
ANFB  Critical  Power  Correlation 
Uncertainty  for  Limited  Data  Sets, 
ANF1125(P)(A),  Supplement  1, 
Appendix  D,  Siemens  Power 
Corporation-Nuclear  Division,  July 
1998. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established 
consistent  with  NRC  approved  methods  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  Tlie  proposed  Technical 
Specifications  amendment  uses 
conservatively  established  SLMCPR  [safety 
limit  minimum  critical  power  ratio]  values 
for  WNP-2  such  that  the  fuel  is  protected 
during  normal  operation  as  well  as  during 
plant  transients  or  anticipated  operational 
occurrences. 

The  probability  of  an  evaluated  accident  is 
not  increased  by  the  use  of  the  ATRJUM-9X 
MCPR  safety  limit  of  1.10  (two  loop 
operation)  or  1.11  (single  loop  operation). 
The  ATRIUM-9X  fuel  was  evaluated  by  SPC 
(Reference  5)  [Letter  KWV:98:148  dated  July 
8, 1998,  KV  Walters.  (Siemens  Power 
Corporation),  to  RA  Vopalensky  (Supply 
System),  "MCPR  Safety  Limit  Reanalysis  for 
WNP-2  Cycle  11"]  using  the  additive 
constant  uncertainty  for  ATRIUM-9X  fuel  of 
0.0201  which  is  contained  in  the  NRC  safety 
evaluation  approval  of  Reference  4  (ANFB 
Critical  Power  Correlation  Uncertainty  for 
Limited  Data  Sets,  ANF-1125(P)(A). 
Supplement  1,  Appendix  D,  Siemens  Power 
Corporation — Nuclear  Division,  July  1998]. 
Based  upon  the  NRC  approved  additive 
constant  of  uncertainty  of  0.0201,  as 
documented  in  Reference  5,  at  least  99.9%  of 
the  SPC  ATRIUM-9X  foel  rods  would  be 
expected  to  avoid  boiling  transition  with  a 
SLMCPR  of  1.10  during  two  loop  operation 
and  1.11  during  single  loop  operation. 

The  probability  of  an  evaluated  accident  is 
not  increased  by  the  use  of  the  ABB  SVEA- 
96  SLMCPRs  of  1.10  (two  loop  operation)  or 
1.12  (single  loop  operation).  NRC  approved 
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methodology  documented  in  CENPD-300-P- 
A,  "Reference  Safety  Report  for  Boiling  Water 
Reactor  Reload  Fuel",  July  1996  (Reference  3) 
was  used  in  deriving  these  ABB  SVEA-96 
SLMCPR  values.  The  ABB  evaluation  as  a 
function  of  cycle  exposure  established  that 
late  in  Cycle  15  conservative  two  loop  and 
single  loop  SLMCPRs  of  1.10  and  1.12, 
respectively,  can  be  used  to  represent  the 
entire  cycle. 

The  SLMCPR  changes  do  not  require  any 
physical  plant  modifications,  physically 
affect  any  plant  component,  or  entail  changes 
in  plant  operation.  Therefore,  no  individual 
precursors  of  an  accident  are  affected. 

Since  the  operability  of  plant  systems 
designed  to  mitigate  any  consequences  of 
accidents  have  not  changed,  the 
consequences  of  an  accident  previously 
evaluated  are  not  expected  to  increase. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configiiration,  including  changes  in 
allowable  modes  of  operation-  This  Technical 
Specification  submittal  does  not  involve  any 
modifications  of  the  plant  configuration  or 
allowable  modes  of  operation.  "Hiis  Technical 
Specification  change  establishes  SLMCPRs 
for  SPC  fuel  based  upon  the  NRC  approved 
additive  constant  of  uncertainty  of  0.0201,  as 
documented  in  Reference  5.  At  least  99.9% 
of  the  SPC  ATRIUM-9X  hiel  rods  would  be 
expected  to  avoid  boiling  transition  with  an 
SLMCPR  of  1.10  during  two  loop  operation 
or  1.11  during  single  loop  operation. 
Additionally,  the  ABB  SVEA-96  SLMCPRs  of 
1.10  (two  loop  operation)  or  1.12  (single  loop 
operation)  were  derived  using  the  NRC 
approved  methodology  documented  in 
CENPI>-300-P-P,  "Reference  Safety  Report 
for  Boiling  Water  Reactor  Reload  Fuel".  July 
1996  (Reference  3).  Therefore,  no  new 
precursors  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Implementation  of  SLMCPRs  derived  by 
proven  analytical  methods  provides  a  margin 
of  safety  by  ensuring  that  less  than  0.1%  of 
the  rods  are  expected  to  be  in  boiling 
transition  if  the  MCPR  limit  is  not  violated. 
Because  the  fuel  design  safety  criteria  of 
more  than  99.9%  of  the  fuel  rods  avoiding 
transition  boiling  during  normal  operation  as 
well  as  anticipated  operational  occurrences  is 
met,  there  is  not  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 


Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  NW,  Washington,  DC  20005- 
3502. 

NRC  Project  Director:  Stuart  Richards. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  20, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.4.11, 
"RCS  Pressiu^  and  Temperature 
Limits,"  to  update  the  curves  that  set 
forth  the  pressure  temperature  limit 
lines.  The  cturves  provide  the  pressure 
temperature  limits  for  the  operation  of 
the  reactor  coolant  system  for  heatup 
and  cooldown  during  inservice  leak  and 
hydrostatic  testing,  non-nuclear  heating 
and  cooldown,  and  nuclear  heating  and 
cooldown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  pressure  temperatiu«  shift  is  well 
within  the  operating  margins  of  plant 
equipment.  Using  the  new  non-nuclear  and 
nuclear  heating  and  cooldown  curves,  higher 
temperature  values  for  corresponding 
pressures  at  temperatures  which  are  closest 
to  RTndt,  further  reduce  the  potential  for 
brittle  fracture. 

The  proposed  32  EFPY  [effective  full 
power  years]  curves  were  developed  using 
methodology  that  is  consistent  with  the 
guidance  in  Regulatory  Guide  1.99,  Revision 
2,  Appendix  G  of  the  ASME  Code  and 
Appendix  G  of  10  CFR  part  50.  This 
methodology  is  recognized  by  the  NRC  and 
the  industry  as  providing  acceptable  margin. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  has  no  impact  on  the 
previously  analyzed  accidents  or  transients. 
The  proposed  change  does  not  introduce  any 
credible  mechanisms  for  unacceptable 
radiation  release  nor  does  it  require  physical 
modification  to  the  plant.  The  32  EFPY 
curves  are  calculated  using  a  published 
methodology  that  was  discussed  with  the 
NRC. 


The  proposed  change  is  also  within  any 
upper  bound  limit.  The  only  impact  on  plant 
operation  is  that  the  plant  will  be  operated 
with  new  pressure  temperature  limits 
derived  bom  the  proposed  alternative 
calculational  methodology  in  place  of  the 
previously  approved  model  based  on  actual 
plant  data. 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  irom  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  results  of  testing  reflected  30  ft-lb 
shifts  and  changes  in  uppershelf  energy  of 
the  base  plate  and  the  weld  material. 
However,  the  results  are  well  within  the 
values  predicted  by  Regulatory  Guide  1.99, 
Revision  2.  Furthermore,  the  adjusted 
reference  temperature  values  and  the  upper 
shelf  energy  of  the  reactor  beltline  materials 
are  expected  to  remain  within  the  limits  of 
10  CFR  part  50,  Appendix  G,  for  at  least  32 
effective  full  power  years  of  reactor 
operation. 

For  the  non-nuclear  and  nuclear  heating 
and  cooldown  curves  (with  a  calculated 
through  wall  A  T),  lower  temperatures  which 
are  closest  to  RTniyr.  have  an  increased 
margin  of  safety  due  to  the  higher  required 
temperature  values  for  a  given  pressure  than 
is  required  by  ctuient  curve  calculation 
methodology.  Thus  additional  margin  to 
brittle  fracture  is  achieved  for  non-nuclear 
and  nuclear  heating. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request   - 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Project  Director:  Stuart  Richards. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
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for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  and  Light  Company,  et 
al,  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
December  31, 1997,  as  supplemented 
May  15,  September  15,  November  25, 

1998  and  January  28, 1999. 
Description  of  amendment  request: 

Revise  the  St.  Lucie,  Unit  2,  Technical 
Specifications  to  increase  the  capacity 
of  the  spent  fuel  storage  pool,  in  part,  by 
allowing  a  credit  for  a  certain  soluble 
borog  concentration  in  the  spent  fuel 
pool. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  April  5, 

1999  (64  FR  16502). 

Expiration  date  of  individual  notice: 
May  5, 1999. 

Local  Public  Document  Room 
location:  hidian  River  Jimior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
April  19, 1999. 

Brief  description  of  amendments:  The 
amendments  would  revise  Technical 
Specification  Section  3/4.8.1.2, 
"Electrical  Power  Systems,  Shutdown," 
and  its  associated  bases  to  provide  a 
one-time  extension  of  the  18-month 
surveillance  interval  for  specific 
surveillance  requirements  for  Units  1 
and  2.  This  surveillance  will  be 
performed  prior  to  the  first  entry  into 
Mode  4  subsequent  to  receipt  of  the 
requested  T/S  amendment.  In  addition, 
for  Unit  2  only,  a  minor  administrative 
change  is  included  to  delete  a  reference 
to  T/S  4.0.8,  which  is  no  longer 
applicable.  For  Unit  1  only,  an  editorial 
change  is  made  to  add  the  word  "or"  to 
action  statement  3.8.1.2. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  April  29, 
1999  (64  FR  23129). 

Expiration  date  of  individual  notice: 
June  1, 1999. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 


Manorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethoqje  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request:  April  6, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
an  increase  of  168  fuel  assemblies  in  the 
storage  capacity  of  Unit  1  's  Spent  Fuel 
Pool  and  an  increase  of  88  fuel 
assembUes  in  the  storage  capacity  of 
Unit  2's  Spent  Fuel  Pool. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  May  4, 1999 
(64  FR  23877). 

Expiration  date  of  individual  notice: 
June  3, 1999. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
tmder  the  special  ciramistances 
provision  in  10  CFR  51.12(b)  and  has 


made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50~i54  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
December  29, 1998. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  Tables  3.3.1-1  and  3.3.2- 
1  to  revise  the  Allowable  Values  for  12 
functions  of  the  Reactor  Trip  System 
and  Engineered  Safety  Featm^s 
Actuation  System. 

Date  of  issuance:  April  23, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  107. 107, 100  and 
100. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Tech  lical 
Specifications. 

Date  of  initial  notice  in  Fejeral 
Register:  February  24. 1999  (64  FR 
9186).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Date  of  application  for  amendments: 
October  30,  1998. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specification  (TS)  requirements  for 
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spent  fuel  pool  inadvertent  draindown 
elevation. 

Date  of  issuance:  May  3. 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  108, 108  101,  and 
101. 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1998  (63  FR 
69335).  The  Conmiission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  3, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  B)rron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  0481. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  of  amendment: 
June  2, 1998,  and  as  supplemented  by 
letters  dated  January  18  and  March  9, 
1999. 

Brief  description  of  amendment:  The 
amendment  relocates  requirements 
related  to  seismic  monitoring 
instrumentation  fi'om  the  Technical 
Specifications  to  the  Technical 
Requirements  Manual. 

Date  of  issuance:  April  28, 1999. 

Effective  date:  Immediately;  and  shall 
be  implemented  within  60  days  of 
issuance. 

Amendment  No.:  194. 

Facility  Operating  License  No.  DPR- 
61 :  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  23, 1998  (63  FR 
50936).  The  January  18  and  March  9, 
1999,  supplements  contained  revised  TS 
pages  to  accoimt  for  TS  changes  issued 
by  the  NRC  since  the  original  June  2, 
1998,  submittal,  pages  from  the  Updated 
Final  Safety  Analysis  Report  and  TRM, 
which  were  revised  to  support  the  Jime 
2, 1998,  request,  and  additional 
clarifications.  The  supplemental 
information  did  not  change  the  staffs 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  original  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1999. 


No  significant  hazards  consideration 
received:  No 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
August  21, 1996,  as  supplemented  May 
2,  1997. 

Brief  description  of  amendment:  The 
amendment  revised  Section  3.3.G 
(Hydrogen  Recombiner  System  and 
Post-Accident  Containment  Venting 
System),  the  basis  for  Section  3.3.G,  and 
Section  4.4,  Table  4.4-1  (Containment 
Isolation  Valves).  This  change  permits 
removal  of  the  existing  flame-type 
hydrogen  recombiners,  its  supporting 
equipment,  and  replacement  with 
passive  autocatalytic  recombiners. 

Date  of  issuance:  April  27, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  200. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Janaury  29, 1997  (62  FR  4345). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
September  3, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  TS  3.14,  Control 
Room  Ventilation,  to  be  consistent  with 
NUREG-1432,  Standard  Technical 
Specifications,  Combustion  Engineering 
Plants. 

Date  of  issuance:  May  6, 1999. 

Effective  date:  May  6, 1999. 

Amendment  No.:  186. 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24,  1999  (64  FR  14281). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  6, 1999. 

No  significant  hazards  consideration 
conmients  received:  No. 


Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423-3698. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  1,1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  by  adding  a  Note  to 
Improved  Technical  Specification  (ITS) 
3.9,  "Refueling  Operations,"  Subsection 
3.9.3,  "Containment  Penetrations," 
Limiting  Condition  for  Operation 
3.9.3.b,  to  state  that  the  emergency  air 
lock  door  is  not  required  to  be  closed 
when  it  is  sealed  with  the  temporary 
cover  plate. 

Date  of  Issuance:  April  28, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos.:  Unit  1-303;  Unit 
2-303;  Unit  3-303. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47.  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  64  FR  14282  (March  24, 1999). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  1, 1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  by  changing  the  number 
of  required  chaimels  shown  in  TS  Table 
3.3.8-1,  "Post  Accident  Monitoring 
Instrumentation"  for  the  Reactor 
Coolant  System  Hot  Leg  Temperature 
function  from  "2  per  loop"  to  "2." 

Date  of  Issuance:  April  28, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos.:  Unit  1-304;  Unit 
2-304;  Unit  3-304 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24, 1999  (64  FR  14281). 
The  Commission's  related  evaluation  of 
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the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
April  30, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  single  largest 
post-accident  load  capable  of  being 
supplied  by  the  diesel  generators  and 
relocates  this  value  to  the  Bases  for 
Technical  Specification  (TS) 
Surveillance  4.8.1. 1.2.C.3.  TS 
Surveillance  4.8.1. 1.2.C.3  has  been 
revised  to  refer  to  "the  single  largest 
post-accident  load"  rather  than  a 
specific  numerical  value  for  diesel 
generator  load  reject  testing.  This 
change  is  consistent  with  the  guidance 
provided  in  NUREG-1432  ,  "Improved 
Standard  Technical  Specifications  for 
Combustion  Engineering  Plants." 

Date  of  issuance:  April  21, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  firom  the  date  of  issuance. 

Amendment  No.:  204. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21, 1998  (63  PR 
56241).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  21. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
July  21, 1995. 

Brief  description  of  amendment:  The 
amendment  extends  the  expiration  date 
of  Operating  License  NPF-2  9  for  Grand 
Gulf  Nuclear  Station,  Unit  1,  from  June 
16.  2022,  to  November  1,  2024.  The 
extended  date  is  40  years  from  the  date 
the  full-power  license  was  issued  for  the 
plant  on  November  1, 1984. 

Date  of  issuance:  April  26, 1999. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No:  137. 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  Operating 
License  No.  NPF-29. 

Date  of  initial  notice  in  Federal 
Register:  August  16, 1995  (60  FR 
42605).  The  Commission's  related 
evaluation  of  the' amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Urut  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
December  16, 1998. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  (TS)  Section  2.1.1.2, 
"Reactor  Core  [Safety  Limits],"  by 
revising  the  two  recirculation  loop 
Minimum  Critical  Power  Ratio  (MCPR) 
limit  fi'om  1.13  to  1.12  and  the  single 
recirculation  loop  MCPR  limit  bom  1.14 
to  1.13.  The  revised  limits  are  required 
to  address  the  River  Bend  Cycle  9  core 
design  and  operation.  The  proposed  TS 
changes  are  scheduled  to  be 
implemented  following  refueling  outage 
8,  currently  scheduled  to  begin  in  April 
1999. 

Date  of  issuance:  April  27, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to  the 
startup  following  refueling  outage  8. 

Amendment  No.:  105. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9190).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 


Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  October 
8, 1998,  as  supplemented  AprU  15, 
1999. 

Brief  description  of  amendment:  The 
amendment  implements  the  Boiling 
Water  Reactor  Owners  Group  Enhanced 
Option  I-A  for  the  reactor  stability  long- 
term  solution  to  the  neutronic  and 
thermal  hydraulic  instability  that  is 
documented  in  NEDO-32339,  Revision 
1,  "Reactor  Stabihty  Long-Term 
Solution,  Enhanced  Option  I-A." 

Date  of  issuance:  May  5, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
during  refueling  outage  8. 

Amendment  No.:  106. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18, 1998  (63  FR 
64112).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  30, 1998,  as  supplemented 
March  31, 1999. 

Brief  description  of  amendment:  The 
amendment  proposed  to  revise  the  Final 
Safety  Analysis  Report  (FSAR)  and 
associated  Improved  Technical 
Specification  (ITS)  Bases  to  reflect 
changes  in  the  methodology  for  the  B 
spent  fuel  pool  criticality  analysis.  The 
proposed  change  is  necessary  due  to 
Boraflex  degradation  in  the  B  spent  fuel 
pool  storage  racks. 

Date  of  issuance:  April  27, 1999. 

Effective  date:  April  27, 1999. 

Amendment  No.:  175. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  approves  changes  to  the 
FSAR  and  ITS  Bases. 

Date  of  initial  notice  in  Federal 
Register:  December  30, 1998  (63  FR 
71966).  The  supplemental  letter  dated 
March  31, 1999,  did  not  change  the 
original  no  significant  hazards 
consideration  determination. 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
34428. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
January  27, 1999. 

Brief  description  of  amendment:  The 
change  would  allow  a  one-time 
extension  of  approximately  2  months  of 
the  steam  generator  tube  inspection 
interval  in  order  for  the  inspection  to 
coincide  with  the  next  planned 
refueling  outage. 

Date  of  issuance:  May  5, 1999. 

Effective  date:  May  5, 1999. 

Amendment  No.:  176. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  10, 1999  (64  FR  11962). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Stiwt,  Crystal  River,  Florida 
34428. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389.  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
December  31, 1997,  as  supplemented 
May  15, 1998,  September  15,  1998, 
November  25, 1998,  and  January  25, 
1998. 

Brief  description  of  amendment:  This 
change  modified  the  St.  Lucie  Unit  2 
Technical  Specifications  to  increase  the 
capacity  of  the  spent  fuel  storage  pool, 
in  part,  by  allowing  a  credit  for  a  certain 
soluble  boron  concentration  in  the  spent 
fuel  pool. 

Date  of  Issuance:  May  6, 1999. 

Effective  Date:  Upon  issuance  of 
license  amendment  package  with 
implementation  by  die  end  of  the  next 
scheduled  refueling  outage,  currentiy 
scheduled  for  April  of  2000. 

Amendment  No.:  101. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11, 1998  (63  FR 


6985)  and  December  16,  1998  (63  FR 
69340).  Following  the  receipt  of  the 
supplement  dated  November  25, 1998, 
and  the  staffs  subsequent  no  significant 
hazards  consideration  determination  (63 
FR  69340),  the  supplement  dated 
January  28, 1999,  contained  clarifying 
information  that  did  not  change  the  no 
significant  hazards  consideration 
determination.  An  additional  notice  was 
required,  in  accordance  with  10  CFR 
2.1107,  due  to  an  oversight  (64  FR 
16502,  April  5, 1999).  An  environmental 
assessment  has  been  published  in  the 
Federal  Register  (64  FR  23133,  April  29, 
1999).  In  that  assessment,  the 
Commission  determined  that  the 
issuance  of  this  amendment  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  6, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce,  Florida  34981-5596. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
February  24, 1999. 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  (TS)  3/4.7.4  to  permit  the 
option  of  monitoring  the  ultimate  heat 
sink  temperature  afer  the  intake  cooling 
water  (ICW)  pimips  but  before  the 
component  cooling  water  heat 
exchangers  which  is  considered  to  be 
equivalent  to  temperature  monitoring 
before  the  ICW  pumps. 

Date  of  issuance:  May  5, 1999. 

Effective  date:  May  5, 1999. 

Amendment  Nos.:  200  and  194. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41 :  Amendments  revised 
die  TS. 

Date  of  initial  notice  in  Federal 
Register:  March  24, 1999  (64  FR  14282). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
July  14, 1998 

Brief  description  of  amendment:  The 
proposed  amendment  changed  the 
Technical  Specifications  to  revise  the 
liquid  and  gaseous  release  rate  limits  to 
reflect  revisions  to  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation." 

Date  of  issuance:  May  3, 1999. 

Effective  date:  May  3, 1999,  to  be 
implemented  within  30  days  fi-om  the 
date  of  issuance. 

Amendment  No.:  163. 

Facility  Operating  License  No.  DPR- 
36:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  13, 1999  (64  FR  2249). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  3, 1999. 

No  significant  hazards  consideration 
conmients  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County. 
Maine 

Date  of  application  for  amendment: 
September  30, 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  revises  portions 
of  Facility  Operating  License  No.  DPR- 
36  to  delete  License  Conditions  2.B.6.C, 
2.B.6.e,  2.B.6.f,  2.b.6.g,  2.b.7(a),  and 
2. B. 7(b)  which  are  no  longer  applicable 
due  to  the  permanentiy  shutdown  and 
defueled  condition  of  the  Maine  Yankee 
Atomic  Power  Station.  Orders  dated 
May  23, 1980,  August  29, 1980,  and 
September  19, 1980,  are  rescinded  due 
to  their  being  superseded  by  the 
equipment  qualification  nde  (10  CFR 
50.49). 

Date  of  issuance:  May  5, 1999. 

Effective  date:  May  5, 1999,  and  shall 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  No.:  164. 

Facility  Operating  License  No.  DPR- 
36:  The  amendment  revised  the 
Operating  License. 

[>ate  of  initial  notice  in  Federal 
Register:  December  3, 1997  (62  FR 
63978).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  5. 1999. 


Federal  Register /Vol.  64,  No.  96  /  Wednesday,  May  19,  1999 /Notices 


27335 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
January  14, 1998,  as  supplemented  by 
letters  dated  May  19, 1998,  September 
28, 1998,  and  three  letters  dated 
February  5, 1999. 

Brief  description  of  amendments:  The 
amendments  authorize  revisions  to  the 
licensing  basis  as  described  in  the  Final 
Safety  Analysis  Report  (FSAR)  Update 
to  incorporate  the  modification  to  the 
230  kV  offsite  power  system. 

Date  of  issuance:  April  29, 1999. 

Effective  date:  April  29, 1999,  and 
shall  be  implemented  in  the  next 
periodic  update  to  the  FSAR  Update  in 
accordance  with  10  CFR  50.71(e). 

Amendment  Nos.:  Unit  1-132;  Unit 
2-130. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Final  Safety  Analysis  Report 
Update. 

Date  of  initial  notice  in  Federal 
Register:  October  7, 1998  (63  FR  53952). 
The  supplemental  letters  dated 
September  28, 1998,  and  the  three 
letters  dated  February  5, 1999,  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticeid,  and  did  not 
change  the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  29, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
September  3, 1998,  as  supplemented  by 
letters  dated  January  22, 1999,  February 
5, 1999,  and  March  17, 1999. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 


Specifications  to  revise  TS  3/4.4.9.1 
Figures  for  heatup  and  cooldown  to 
extend  their  applicability  to  16  effective 
full  power  years. 

Date  of  issuance:  May  3, 1999. 

Effective  date:  May  3, 1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  Nos.:  Unit  1-133;  Unit 
2-131. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR--82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1998  (63 
FR69345).  The  supplemental  letters 
dated  January  22, 1999,  February  5, 
1999,  and  March  17, 1999  provided 
additional  clarifying  information  and 
did  not  change  the  staffs  initial  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  3, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
UnivOTsity,  Robert  E.  Kennedy  Library, 
Government  Docimients  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
January  7, 1999. 

Brief  description  of  amendment:  The 
amendment  allows  loading  and 
handling  of  spent  fuel  transfer  and 
storage  casks  in  the  Trojan  fuel  building. 

Date  of  issuance:  April  23, 1999. 
.  Effective  date:  April  23, 1999. 

Amendment  No.:  199. 

Facility  Operating  License  No.  NPF-1 : 
The  amendment  changes  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9197).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Pordand,  Oregon  97207. 

Portland  General  Electric  Company,  et 
al.  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
January  27, 1999. 


Brief  description  of  amendment:  This 
proposed  amendment  would  allow 
unloading  of  spent  fuel  transfer  casks  in 
the  Trojan  Fuel  Building. 

Date  of  issuance:  April  23, 1999. 

Effective  date:  April  23, 1999. 

Amendment  No.:  200. 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revises  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9198).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151. 
Portland,  Oregon  97207. 

Portland  General  Electric  Comffany,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
February  12, 1997. 

Brief  description  of  amendment:  The 
amendment  deletes  die  Independent 
Spent  Fuel  Storage  Installation  area 
firom  the  Permanently  Defueled 
Technical  Specifications. 

Date  of  issuance:  May  5, 1999. 

Effective  date:  May  5, 1999. 

Amendment  No.:  201. 

Facility  Operating  License  No.  NPF-1 : 
The  amendment  changes  the 
Permanendy  Defueled  Technical 
Specifications. 

Date  ofirdtial  notice  in  Federal 
Register:  February  24, 1999  (64  FR 
9196).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Pordand  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Pordand,  Oregon  97207. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station,  Unit  No.  1,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
January  15, 1999,  as  supplemented  on 
March  31. 1999. 

.  Brief  description  of  amendment:  The 
amendment  allows  a  one-time  extension 
of  the  Technical  Specification  (TS) 
surveillance  interval  to  the  end  of  fuel 
Cycle  13  (IR13)  for  certain  TS 
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surveillance  requiiements  (SRs). 
Specifically,  the  amendment  extends 
the  surveillance  interval  in  (a)  SR 
4.3.2.1.3  for  the  instrumentation 
response  time  and  sequence  testing  of 
each  engineered  safety  features 
actuation  system  (ESFAS)  function;  (b) 
SRs  4.8.2.3.2.f  and  4.8.2.5.2.d  for  service 
testing  of  the  125-volt  DC  and  the  28- 
volt  DC  distribution  system  batteries, 
respectively;  (c)  SR  4.8.2.5.2.C.2  for 
verification  of  the  condition  of  the  125- 
volt  DC  battery  connections;  (d)  SR 
4.8.3.1.a.l.a  and  4.8.3.1.a.l.b  for 
channel  calibration  and  integrated 
system  functional  test  for  contaiiunent 
penetration  conductor  protection;  (e)  SR 
4. 1.2. 2. c  for  verification  that  each 
automatic  valve  in  the  reactivity  control 
system  flow  path  actuates  on  a  safety 
injection  (SI)  test  signal;  (f)  SRs 
4.3.1. l.l.Table  4.3-1.  4.3.2.1.1.  Table 
4.3-2. 4.3.3.5,  Table  4.36,  and  4.3.3.7, 
Table  4.3-11  for  the  channel  calibration 
of  containment  water  level-wide  range, 
the  manual  solid-state  protection  system 
(SSPS)  functional  input  check,  and  the 
ESFAS  manual  initiation  channel 
functional  test;  (g)  SR  4.5.1.d  for 
verification  that  each  accumulator 
isolation  valve  opens  automatically  on 
an  SI  test  signal;  (h)  SR  4.5.2.e.l  for 
verification  that  each  automatic  valve  in 
the  ECCS  flow  path  actuates  on  an  SI 
test  signal,  (i)  SR  4.7.6.1.d.2  for 
verification  that  the  control  room 
emergency  air  conditioning  system 
automatically  actuates  in  the 
pressiirization  mode  on  an  SI  test  signal 
or  control  room  intake  high  radiation 
test  signal;  (j)  SR  4.7.10.b  for  verification 
that  each  automatic  valve  in  the  chilled 
water  loop  actuates  on  an  SI  signal;  and 
(k)  SR  4.8.1. 1.2.d.7  which  requires  a  test 
to  verify  that  each  emergency  diesel 
generator  operates  for  at  least  24  hours. 
The  SRs  are  to  be  completed  during  the 
next  refueling  outage  {1R13).  prior  to 
returning  the  unit  to  Mode  4  Oiot 
shutdown)  upon  outage  completion. 
The  amendment  also  makes  some 
administrative  and  editorial  changes  on 
some  of  the  pages  that  will  be  affected 
by  the  above  SR  interval  extensions. 
Date  of  issuance:  May  4. 1999. 
Effective  date:  May  4. 1999. 
Amendment  No.:  222. 
Facility  Operating  License  No.  DPR- 
70:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  10, 1999  (64  FR 
6709).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  4. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  NJ  08079. 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
February  8. 1999. 

Brief  description  of  amendments:  the 
amendments  revise  Technical 
Specification  4. 5. 3. 2. b  to  allow  the 
option  of  using  closed  and  disabled 
automatic  valves  to  provide  the 
necessary  isolation  function  when 
performing  safety  injection  and  charging 
piunp  testing  in  Modes  4.  5,  and  6  (i.e., 
hot  shutdown,  cold  shutdown,  and 
refueling)  for  low  temperature 
overpressurization  protection. 

Date  of  issuance:  April  26, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  220  and  202. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24, 1999  (64  FR  14284). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  26. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Public  Service  Electric  6-  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
March  26. 1998. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  3/4.8.2.1,  "AC 
Distribution — Operating."  to  add 
operability  conditions  and  associated 
action  statements  for  the  115-volt  vital 
instrument  bus  (VIB)  D  and  inverter. 
The  amendments  complete  the 
recommended  action  from  NRC  Generic 
Letter  91-11.  Resolution  of  Generic 
Issues  48,  "LCOs  for  Class  IE  Vital 
Instrument  Buses,"  and  49.  "Interlocks 
and  LCOs  for  Class  IE  Tie  Breakers." 
piirsuant  to  10  CFR  50.54(f),  dated  July 
18, 1991. 

Date  of  issuance:  April  30, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  221  and  203. 


Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  6, 1998  (63  FR  25117). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  30, 1999. 

No  sigidficant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  NJ  08079. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
March  1, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  Ginna  Station 
Improved  Technical  Specifications 
battery  cell  parameters  limit  for  specific 
gravity  (Surveillance  Requirement  (SR) 
3.8.6.3  and  SR  3.8.6.6). 

Date  of  issuance:  April  23, 1999. 

Effective  date:  April  23, 1999. 

Amendment  No.:  7 A. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  24. 1999  (64  FR  14284). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Teimessee 

Date  of  application  for  amendments: 
January  15,1999  (TS  98-07). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
specifications  (TS)  by  adding  a  new 
action  statement  to  TS  3.1.3.2,  "Position 
Indicating  Systems — Operating."  that 
eliminates  the  need  to  enter  TS  3.0.3 
whenever  two  or  more  individual  rod 
position  indications  per  bank  may  be 
inoperable.  It  also  allows  additional 
time  to  determine  the  position  of  the  ' 
non  indicating  rod(s). 

Date  of  issuance:  May  4. 1999. 

Effective  date:  May  4. 1999. 

Amendment  Nos.:  244  and  235. 

Facility  Operating  License  Nos.  DPRr- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register.-  February  24, 1999  (64  FR 


9201).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  4,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  application  for  amendment: 
November  3, 1998. 

Brief  description  of  amendment:  The 
amendment  makes  changes  to  the 
Technical  Specifications  to  more  clearly 
describe  the  emergency  core  cooling 
system  actuation  instrumentation  for  the 
low  pressure  coolant  injection  and  core 
spray  systems. 

Date  of  Issuance:  April  26, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No. :  1 70. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register.-  February  10, 1999  {64  FR 
6714).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Virginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-338  and  50-339. 
North  Aima  Power  Station,  Units  No.  1 
and  No.  2.  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
July  28, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  Section  4.6.2. 2.1.b  for 
Units  1  and  2  casing  cooling  and  outside 
recirculation  spray  pumps  surveillance 
testing  criteria. 

Date  of  issuance:  April  22, 1999. 

Effective  date:  April  22, 1999. 

Amendment  Nos.:  219  and  200. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  September  9, 1998  (63  FR 
48272).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  22, 1999. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
23, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  3/4.5.1,  "Emergency  Core 
Cooling  Systems — Accumulators,"  by 
increasing  the  allowed  outage  time  with 
one  acciunulator  inoperable  for  reasons 
other  than  boron  concentration 
deficiencies  from  1  hour  to  24  hours. 
The  corresponding  Bases  section  was 
also  revised. 

Date  of  issuance:  April  27, 1999. 
.    Effective  date:  April  27, 1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  124. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18, 1998  (63  FR 
64127).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  no  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  Has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 


which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circiunstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circ\mistances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportimity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resixlted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resiunption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportimity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
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Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
18, 1999,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  fecility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  bearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shadl  be  filed  in 
accordance  with  the  Commission's 
"Rvdes  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC  and 
at  the  local  public  dociunent  room  for 
the  particular  facility  involved.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  end  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  doomients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman- 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  shoidd  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a){l)(iHv)  and  2.714(d). 

Southern  Califonda  Edison  Company,  et 
al..  Docket  No.  50-361.  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  2, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
April  24, 1999. 

Brief  description  of  amendment:  This 
one-time  temporary  amendment  allows 
the  facility  to  be  outside  the  licensing 
basis  regarding  remote  shutdown 
capability  of  the  shutdown  cooling 
system  as  described  in  the  Updated 
Safety  Analysis  Report,  Section 
5.4.7.1.2,  during  the  period  of  the  repair. 
The  amendment  is  effective  for  7  days 
from  the  date  of  issuance  or  imtil  the 
repair  of  the  check  valves  is  completed, 
whichever  occurs  first. 

Date  of  issuance:  April  26, 1999. 

Effective  date:  April  26, 1999,  and  is 
effective  for  7  days  from  the  date  of 
issuance  or  until  the  check  valves  repair 
is  completed,  whichever  occurs  first 

Amendment  No.:  152. 

Facility  Operating  License  Nos.  NPF- 
10:  This  amendment  approved  a  one- 
time change  to  the  design  basis'  as 
described  in  the  Updated  Safety 
Analysis  Report. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 


The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  consultation  with  the 
State  of  California,  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  April  26, 1999. 

Attorney  for  Licensee:  T.E.  Qubre, 
Esquire,  Southern  California  Edison 
Company,  P.O.  Box  800,  Rosemead, 
California  91770 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  frvine, 
California  92713. 

NRC  Section  Chief:  Stephen  Dembek. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoUnski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-12494  Filed  5-18-99;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Pnvsstment  Company  Act  Rel.  No.  iC- 
23834;  812-9600] 

Morgan  Stanley  Dean  Witter 
Institutional  Fund,  Inc.,  et  al.;  Notice  of 
Application 

May  12, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  17(d)  of  the 
Investment  Company  Act  of  1940 
("Act")  and  rule  17d-l  under  the  Act 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
registered  management  investment 
companies  to  deposit  their  uninvested 
cash  balances  into  one  or  more  joint 
accounts  for  the  purpose  of  investing  in 
short-term  repurchase  agreements. 
"  Applicants:  Morgan  Stanley  Dean 
Witter  Institutional  Fimd,  Inc. 
("MSDWIF"),  Morgan  Stanley  Dean 
Witter  Universal  Fimds,  Inc. 
("MSDWUF"),  and  Van  Kampen  Series 
Fund,  Inc.  ("VKSF")  (each  an  "Open- 
End  Fund"  and,  collectively,  the  "Open- 
End  Funds");  The  Latin  American 
Discovery  Fund,  Inc.,  The  Malaysia 
Fund,  Inc.,  Morgan  Stanley  Africa 
Investment  Fund,  Inc.,  Morgan  Stanley 
Asia-Pacific  Fimd,  Inc..  Morgan  Stanley 
Emerging  Markets  Debt  Fund,  Inc., 
Morgan  Stanley  Emerging  Markets 
Fimd,  Inc.,  Morgan  Stenley  Global 
Opportunity  Bond  Fimd,  Inc.,  The 
Morgan  Stanley  High  Yield  Fund,  Inc., 


Morgan  Stanley  India  Investment  Fimd, 
Inc.,  The  Pakistan  Investment  Fund, 
fac.  The  Thai  Fund,  hic.  The  Turkish 
Investment  Fund,  Inc.,  and  Morgan 
Stanley  Russia  &  New  Europe  Fund,  Inc. 
(each  a  "Closed-End  Fund"  and. 
collectively,  the  "Closed-End  Fimds"); 
Morgan  Stanley  Dean  Witter  Investment 
Management,  Lie.  ("MSDW  Investment 
Management");  and  Miller  Anderson  & 
Sherrerd,  LLP  ("Miller  Anderson"). 
FilingDates: The  application  was 
filed  on  May  10, 1995  and  was  amended 
on  March  27, 1997,  June  11, 1998,  and 
December  4, 1998.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  included  in  this 
notice,  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  7, 1999  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609. 
Applicants,  c/o  Richard  W.  Grant,  Esq., 
Morgan,  Lewis  &  Bockius  LLP,  1701 
Market  Street,  Philadelphia,  PA  19103.   . 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  H.  Graham,  Senior  Counsel,  at 
(202)  942-0583,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fitjm  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicant's  Representatioiis 

1.  The  Open-End  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  Each  Open- 
End  Fund  currently  offers  multiple 
portfolios  ("Portfohos").  The  Closed- 
End  Funds  are  closed-end  management 
investment  companies  registered  imder 
the  Act.  The  Portfolios  of  the  Open-End 
Funds  and  the  Closed-End  Funds  are 


referred  to  collectively  as  the  "Funds" 
and,  individually,  as  a  "Fund." 
2.  MSDW  Divestment  Management  is 
,  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
and  serves  as  investment  adviser  to  each 
Portfolio  of  MSDWIF,  certain  Portfolios 
of  MSDWUF.  and  each  Closed-End 
Fund.  Miller  Anderson  is  registered 
under  the  Advisers  Act  and  serves  as 
investment  adviser  to  the  remaining 
MSDWUF  Portfolios,  hi  addition, 
MSDW  Investment  Management  serves 
as  investment  subadviser  to  twenty 
VKSF  PortfoUos,  and  Miller  Anderson 
serves  as  investment  subadviser  to  the 
remaining  two  VKSF  Portfolios.  MSDW 
Investment  Management  and  Miller 
Anderson  are  subsidiaries  of  Morgan 
Stanley  Dean  Witter  &  Co.  MSDW 
Investment  Management,  Miller 
Anderson,  and  all  registered  investment 
advisers  now  or  in  the  future 
controlling,  controlled  by,  or  under 
common  control  and  MSDW  Investment 
Management  or  Miller  Anderson  are 
referred  to  as  the  "Advisers"  or, 
individually,  as  an  "Adviser." 

3.  Applicants  request  that  any  relief 
granted  pxu-suant  to  the  application  also 
apply  to  (i)  future  PortfoUos  of  the 
Open-End  Funds  and  (ii)  all  other 
registered  management  investment 
companies  for  which  an  Adviser  may 
now  or  in  the  future  act  as  investment 
adviser  (collectively,  the  "Future 
Funds").! 

4.  The  U.S.  assets  of  each  Fund  are 
held  by  the  Chase  Manhattan  Bank 
("Chase")  as  custodian.  At  the  end  of 
each  trading  day,  each  Fimd  has,  or  may 
have,  uninvested  cash  balances 
resulting  primarily  from  share 
purchases  that  occurred  late  in  the  day 
and  cash  held  in  order  to  assure  prompt 
pajnnent  of  redemption  proceeds  ("Cash 
Balances").  The  Cash  Balance  of  each 
Fund  generally  is  invested  by  the 
Fund's  Adviser  in  short-term 
investments  authorized  by  the  Fund's 
investment  policies.  Currently,  the 
advisers  must  make  such  investments 
separately  on  behalf  of  each  Fund. 
Applicants  asserts  that  these  separate 
purchases  result  in  certain  inefficiencies 
that  limit  a  Fund's  return  on  investment 
of  its  Cash  Balance. 

5.  Applicants  propose  that  the  Funds 
establish  joint  trading  accounts  or 
subaccounts  ("Joint  Accounts")  with 
Chase  or  other  custodians  (collectively, 
"Custodians,"  and  each  a  "Custodian") 
into  which  the  Funds  may  deposit  some 


'  Each  Fund  that  currently  intends  to  rely  on  the 
requested  order  is  named  as  an  applicant.  Any 
Future  Fund  that  relies  on  the  requested  relirf  will 
do  so  only  in  compliance  with  the  terms  and 
conditions  of  the  application. 
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or  all  of  their  Cash  Balances.  The 
balances  in  the  Joint  Accounts  will  be 
invested  in  repurchase  agreements  with 
an  overnight,  over-the  weekend,  or  over- 
a-holiday  maturity  and  a  term  of  no 
more  than  seven  days  ("Overnight 
Investments").  The  investment  policies 
of  each  Fund  permit  investments  in 
Overnight  hivestments.  Currently, 
applicants  expect  to  establish  two  Joint 
Accoimts  with  Chase  as  custodian:  one 
Joint  Account  for  the  Fxmds  advised  or 
sub-advised  by  MSDW  Investment 
Management,  and  the  other  for  the 
Funds  advised  or  sub-advised  by  Miller 
Anderson. 

6.  All  investments  in  Overnight 
Investments  through  the  Joint  Accoimts 
will  be  effected  only  in  compliance  with 
(i)  standards  and  procedures  established 
by  the  board  of  trustees  or  directors 
("Board")  of  each  Fimd  with  respect  to 
Overnight  Investments,  and  (ii) 
guidelines  set  forth  in  Investment 
Company  Act  Release  No.  13005  (Feb.  2, 
1983)  and  any  other  existing  and  future 
positions  taken  by  the  SEC  or  its  staff  by 
rule,  release,  letter,  or  order  relating  to 
joint  Overnight  Investment  transactions. 

7.  The  Funds  will  enter  into  "hold-in- 
custody"  repurchase  agreements  (i.e., 
repurchase  agreements  where  the 
coimterparty  or  one  of  its  affiliated 
persons  may  have  possession  of,  or 
control  over,  the  collateral  subject  to  the 
agreement)  only  where  cash  is  received 
very  late  in  the  business  day  and 
otherwise  would  be  unavailable  for 
investment. 

8.  Each  list  of  approved  repurchase 
agreement  counterparties  ("Approved 
Counterparties")  for  a  Fimd  is 
monitored  by  the  Ftmd's  Adviser  on  an 
ongoing  basis  and  reviewed  by  the 
Fund's  Board  on  a  quarterly  basis. 
Approved  Counterparties  may  include 
the  Custodian  and  certain  affiliated 
persons  of  the  Advisers  to  the  extent 
permitted  by  the  Act  or  by  relief  firom 
the  Act  obtained  by  the  Funds. 

9.  Before  investing  the  assets  of  any 
Fund  in  Overnight  Investments  through 
a  Joint  Accoimt,  the  Adviser  will 
determine  that  all  Overnight 
Investments  in  which  that  Fund  will 
participate  are  permissible  investments 
for  that  Fund.  The  Joint  Accoimts  will 
only  be  used  to  aggregate  what 
otherwise  would  be  one  or  more  daily 
transactions  by  each  participating  Fund 
to  manage  its  daily  Cash  Balance. 

10.  The  Advisers  will  be  responsible 
for  investing  the  balances  of  the  Joint 
Accoimts,  establishing  accounting  and 
control  procedures,  and  ensuring  equal 
treatment  of  each  participating  Fund. 
The  Advisers  will  not  charge  any 
additional  or  separate  fees  for 


administering  or  advising  the  Joint 
Accounts  and  will  have  no  monetary 
participation  in  the  Joint  Accounts. 

Applicant's  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  a  person,  acting  as 
principal,  from  participating  in  any  joint 
enterprise  or  arrangement  in  which  that 
investment  company  is  a  participant, 
unless  the  Commission  has  issued  an 
order  authorizing  the  arrangem^it.  In 
determining  whether  to  grant  such  an 
order,  the  Commission  considers 
whether  the  participation  of  the 
registered  investment  company  in  the 
proposed  joint  arrangement  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  Act  and  the  extent  to 
which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants  in  the 
arrangement. 

2.  Under  section  2(a)(3)  of  the  Act, 
each  Fund  might  be  deemed  to  be  an 
"affiliated  person"  of  each  other  Fund, 
or  an  affiliated  person  of  such  a  person, 
if  each  Adviser  was  deemed  to  control 
each  Fund  that  it  advises  or  subadvises. 
Applicants  state  that  each  Fund 
participating  in  a  Joint  Account  and  the 
Adviser  managing  that  Joint  Account 
may  be  deemed  to  be  "joint 
participants"  in  a  transaction  within  the 
meaning  of  section  17(d)  of  the  Act.  In 
addition,  applicants  state  that  each  Joint 
Account  may  be  deemed  to  be  a  "joint 
enterprise  or  other  arrangement"  within 
the  meaning  of  rule  17d-l. 

3.  Applicants  assert  that  no 
participating  Fimd  will  receive  fewer 
relative  benefits  from  effecting  its 
transactions  through  the  proposed  Joint 
Accounts  than  any  other  participating 
Fund.  Applicants  also  believe  that  the 
proposed  method  of  operating  the  Joint 
Accounts  will  not  result  in  any  conflicts 
of  interest  among  any  of  the  Funds  or 
between  any  Fund  and  its  Adviser.  Each 
Fund's  liabiUty  on  any  Overnight 
Investment  invested  in  through  the  Joint 
Accounts  will  be  limited  to  its  own 
interest  in  such  Overnight  Investment. 

4.  Applicants  believe  that  the  Joint 
Accounts  could  result  in  certain  benefits 
to  the  Funds.  The  Funds  may  earn  a 
higher  return  on  investments  effected 
through  the  Joint  Accounts  relative  to 
the  returns  they  could  earn 
individually.  Under  normal  market 
conditions,  applicants  assert,  it  is 
possible  to  negotiate  a  higher  rate  of 
return  on  larger  Overnight  Investments 
than  that  available  on  smaller  Overnight 
Investments.  Applicants  further  assert 


that  Funds  precluded  from  investing 
individually  in  Overnight  Investments 
because  of  their  relatively  small  Cash 
Balances  would  be  able  to  invest  in  such 
instruments  through  the  Joint  Accounts. 
Finally,  applicants  assert  that  the  Funds 
would  reduce  significantly  their 
transaction  fees  and  expenses  by 
aggregating  through  the  Joint  Accounts 
what  would  otherwise  be  separate 
investments  by  each  Fund  to  manage  its 
daily  Cash  Balance. 

5.  Applicants  submit  that  the 
proposed  Joint  Accounts  meet  the 
criteria  of  rule  17d-l  for  issuance  of  an 
order.  Applicants  state  that,  although 
the  Advisers  may  realize  some  benefit 
through  administrative  convenience  and 
reduced  clerical  costs,  the  Funds  would 
be  the  primary  beneficiaries  of  the  Joint 
Accounts. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Joint  Accounts  will  be 
established  at  a  Custodian  as  one  or 
more  separate  cash  accounts  on  behalf 
of  the  Funds  that  are  advised  or 
subadvised  by  a  particular  Adviser. 
Each  Fund  may  deposit  daily  all  or  a 
portion  of  its  Cash  Balances  into  the 
Joint  Accoimts  that  are  advised  or 
subadvised  by  its  Adviser,  ff  a  Fund 
wishes  to  participate  in  a  Joint  Account 
that  will  bie  maintained  by  a  Custodian 
other  than  its  regular  Custodian,  the 
Fund  would  appoint  that  Custodian  as 
its  sub-custodian  for  the  limited 
purpose  of:  (1)  Receiving  and  disbursing 
cash;  (ii)  holding  any  Overnight 
Investment  purchased  by  the  Joint 
Account;  and  (iii)  holding  any  collateral 
received  from  a  transaction  effected 
through  the  Joint  Account.  Any  Fund 
that  appoints  a  sub-custodian  will  take 
all  necessary  actions  to  authorize  that 
entity  as  its  legal  custodian,  including 
all  actions  required  under  the  Act. 

2.  Cash  in  the  Joint  Accounts  will  be 
invested  solely  in  Overnight 
Investments  with  a  maximum  maturity 
of  seven  days  that  are  "collateralized 
fully,"  as  defined  in  a  rule  2a-7  under 
the  Act,  and  that  will  comply  with  the 
investment  policies  of  each  Fund 
participating  in  that  Overnight 
Investment. 

3.  All  Overnight  Investments  invested 
in  through  the  Joint  Accounts  will  be 
valued  on  an  amortized  cost  basis  to  the 
extent  permitted  by  applicable 
Commission  or  staff  releases,  rules, 
letters,  or  orders.  Each  Fund  that  relies 
upon  rule  2a-7  under  the  Act  will  use 
the  dollar-weighted  average  maturity  of 
a  Joint  Account's  Overnight  Investments 


for  the  purpose  of  computing  that 
Fimd's  average  portfoho  matiuity  on 
that  day  with  respect  to  the  portion  of 
its  assets  held  in  that  Joint  Account. 

4.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  any  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  any  Joint  Accoimt  for  any  reason, 
although  each  Fund  will  be  permitted  to 
draw  down  its  pro  rata  share  of  the 
entire  balance  at  any  time.  Each  Fund's 
decision  to  invest  through  the  Joint 
Accounts  will  be  solely  at  the  option  of 
that  Fimd  and  its  Adviser,  and  no  Fimd 
will  in  any  way  be  obligated  to  invest 
through,  or  maintain  any  TninimiiTn 
balance  in,  the  Joint  Accounts.  In 
addition,  each  Fimd  will  retain  the  sole 
rights  of  ownership  of  any  of  its  assets, 
including  interest  payable  on  such 
assets,  invested  through  the  Joint 
Accounts.  Each  Fund's  investments 
effected  through  the  Joint  Accoimts  will 
be  docimiented  daily  on  the  books  of 
that  Fund  as  well  as  on  the  books  of  the 
Custodian.  Each  Fund,  through  its 
Adviser  and/or  Custodian,  will  maintain 
records  (in  conformity  with  section  31 
of  the  Act  and  the  rules  thereimder) 
documenting,  for  any  given  day,  the 
Fund's  aggregate  investment  in  a  Joint 
Account  and  its  pro  rata  share  of  each 
Overnight  Investment  made  through 
such  Joint  Accoimt. 

5.  Each  Fund  will  participate  in  and 
own  its  proportionate  share  of  an 
Overnight  Investment,  and  receive  the 
income  earned  on  or  accrued  in  such 
Overnight  Investment,  based  upon  the 
percentage  of  such  investment 
purchased  with  amounts  contributed  by 
such  Fund,  and  each  Fund  will 
participate  in  a  Joint  Account  on  the 
same  basis  as  every  other  Fimd  in 
conformity  with  its  respective 
fundamental  investment  objectives, 
policies,  and  restrictions.  Any  Future 
Funds  that  participate  in  a  Joint 
Account  would  do  so  on  the  same  terms 
and  conditions  as  the  existing  Funds. 

6.  Each  Adviser  will  administer  the 
Joint  Accounts  in  accordance  with 
standards  and  procedures  established  by 
the  Board  of  each  Fund  that  it  advises 
as  a  part  of  its  duties  under  its  existing 
or  future  investment  advisory  contracts 
with  the  Funds,  and  will  not  collect  any 
additional  or  separate  fee  for  the 
administration  of  the  Joint  Accounts. 

7.  The  administration  of  the  Joint 
Accounts  will  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  1 7g-l  imder  the  Act. 

8.  The  Board  of  each  Fund  investing 
in  Overnight  Investments  through  the 
Joint  Account  will  adopt  procedures 
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pursuant  to  which  the  Joint  Accounts 
will  operate,  which  procedures  will  be 
reasonably  designed  to  provide  that  the 
requirements  of  this  application  will  be 
met.  The  Board  will  mai^e  and  approve 
such  changes  as  it  deems  necessary  to 
ensure  that  such  procedures  are 
followed.  In  addition,  not  less 
frequently  than  aimually,  the  Board  will 
evaluate  the  Joint  Account 
arrangements,  will  determine  whether 
the  Joint  Accounts  have  been  operated 
in  accordance  with  the  adopted 
procedures,  and  will  authorize  a  Fund's 
continued  participation  in  the  Joint 
Accounts  only  if  the  Board  determines 
that  there  is  a  reasonable  likelihood  that 
such  continued  participation  would 
benefit  that  Fund  and  its  shareholders. 

9.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  a  Fund  with  a  Custodian, 
except  that  moneys  fitim  various  Funds 
will  be  deposited  in  the  Joint  Accounts 
on  a  commingled  basis.  "The  Joint 
Accounts  will  not  have  a  separate 
existence  with  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  Joint 
Accounts  will  be  to  provide  a 
convenient  way  of  aggregating 
individual  transaction  that  would 
otherwise  require  daily  management 
and  investment  of  Cash  Balances  by 
each  Fund. 

10.  Overnight  Investments  held  in  a 
Joint  Account  generally  will  not  be  sold 
prior  to  maturity  unless:  (i)  The  Adviser 
believes  that  the  investment  no  longer 
presents  minimal  credit  risk;  (ii)  as  a 
result  of  credit  downgrading  or 
otherwise,  the  investment  no  longer 
satisfies  the  investment  criteria  of  all 
Funds  participating  in  the  investment; 
or  (iii)  the  counterparty  defaults.  A 
Fimd  may,  however,  sell  its  fractional 
portion  of  an  investment  in  a  Joint 
Account  prior  to  the  maturity  of  the 
investment  if  the  cost  of  the  transaction 
will  be  borne  solely  by  the  selling  Fund 
and  the  transaction  would  not  adversely 
affect  the  other  Funds  participating  in 
that  Joint  Account.  In  no  case  would  an 
early  termination  by  less  than  all 
participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 
participating  in  a  particular  Joint 
Account  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fund  participating  in  such  Joint 
Accoimt  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  investment  in  such  Joint  Account. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Matgaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-12538  Filed  5-18-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

Public  Notice  #3042 

Unlt*d  States  International 
Telecommunication  Advisory 
Committee  (TTAC);  Telecommunication 
Standardization  Sector  (ITAC-T) 
National  Committee  and  Study  Groups 
B,  &  D;  Telecommunication 
Development  Sector  (ITAC-D); 
Interamerican  Telecommunication 
Commission  (CTTEL)  ad  hoc 
Committee;  Notice  of  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC)  and  its  committees 
and  Study  Groups  in  the 
Telecommunication  Standardization, 
Telecommunication  Development 
Sectors,  and  CTTEL  ad  hoc  committee 
for  June  through  August  1999.  The 
purpose  of  the  Committee  and  its  Study 
Groups  is  to  advise  the  Department  on 
policy  and  technical  issues  with  respect 
to  the  International  Telecommunication 
Union  and  international 
telecommunication  standardization  and 
development.  Except  where  noted, 
meetings  will  be  held  at  the  Department 
of  State,  2201  "C"  Street,  NW. 
Washington,  DC. 

The  ITAC  will  meet  from  9:30  to  1:00 
on  Wednesday  June  2  and  June  9, 1999, 
(both  in  Room  1205)  to  complete 
preparations  for  the  ITU  Council 
meeting  in  June  1999. 

The  ITAC-T  National  Committee  will 
meet  from  9:30  to  4:00  on  July  13  and 
August  25, 1999,  (both  in  Room  5951) 
to  prepare  for  the  next  ITU 
Telecommunication  Sector  Advisory 
Group  (TSAG)  meeting. 

ITAC-T  Study  Group  B  will  meet 
from  9:30  to  4:00  on  June  3, 1999,  in 
Room  1912  at  the  State  Department  to 
complete  preparations  for  ITU-T  Study 
Group  15  meeting.  Study  Group  B  will 
also  meet  at  11:30  on  June  18, 1999  at 
the  Radisson  Governors  Inn,  1-40  at 
Davis  Drive  (exit  280),  Research 
Triangle  Park,  NC  27709  to  complete 
preparations  for  ITU-T  Study  Group  1 1 
Working  Party  1  meeting.  Study  Group 
B  will  meet  at  11:30  on  August  20,  1999, 
at  the  Turf  Valley  Conference  Center, 
2700  Turf  Valley  Road,  Ellicot  City,  MD 
21042  to  complete  preparations  for 
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various  ITU-T  Study  Group  13  Working 
Party  Meetings. 

ITAC-T  Study  Group  D  will  meet 
from  9:30  to  4:00  on  August  25. 1999, 
to  prepare  for  ITU-T  Study  Group  9 
meeting. 

The  IT  AC  ad  hoc  CITEL  committee 
will  meet  June  8. 1999,  in  Room  4517 
from  9:30  to  12:30  to  prepare  for  the 
next  Permanent  Considatative 
Committee.  I  meeting. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  public 
members  will  be  limited  to  seating 
available.  Entrance  to  the  Department  of 
State  is  controlled;  people  intending  to 
attend  ITAC,  ITAC-T  National 
Committee  and  Study  Groups  A  &  D 
meetings  should  send  a  fax  to  (202) 
647-7403,  (for  Study  Group  B  send  a  fax 
to  (303)  497-5993),  not  later  than  24 
hours  before  the  meeting.  This  fax 
should  display  the  name  of  the  meeting 
(ITAC,  ITAC  T  National  Committee, 
Study  Group  and  date  of  meeting),  yoiu- 
name,  social  security  number,  date  of 
birth,  and  organizational  affiliation.  One 
of  the  following  valid  photo 
identifications  will  be  reqmred  for 
admissioii:  US  driver's  license,  US 
passport,  US  Government  identification 
card.  Enter  from  the  "C"  Street  Main 
Lobby;  in  view  of  escorting 
requirements,  non-Government 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 

Dated:  May  10, 1999. 
Marian  R.  Gordon. 
Director,  Telecommunication  and 
Information  Standardization,  U.S. 
Department  of  State. 
[FR  Doc.  99-12618  Filed  5-18-99;  8:45  am) 
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DEPARTMENT  OF  STATE 

[PuMic  Notice  3041] 

Overseas  Schools  Advisory  Council; 
Ftotice  of  IMeefting 

The  Overseas  Schools  Advisory 
Coimcil,  Department  of  State,  will  hold 
its  Annual  Meeting  on  Tuesday,  June 
29. 1999,  at  9:30  a.m.  in  Conference 
Room  1107,  Department  of  State 
Building,  2201  C  Street,  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 


dependents  of  U.S.  Government  femilies 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Coxmcil  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
for  each  attendee.  Persons  who  plan  to 
attend  should  so  advise  the  office  of  Dr. 
Keith  D.  Miller,  Department  of  State, 
Office  of  Overseas  Schools,  SA-29, 
Room  245,  Washington,  DC  20522- 
2902,  telephone  703-875-7800,  prior  to 
June  18, 1999.  Visitors  will  be  asked  to 
provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  May  7, 1999. 
Keith  D.  Miller, 

Executive  Secretary,  Overseas  Schools 

Advisory  Council. 

[FR  Doc.  99-12617  Filed  5-18-99;  8:45  am] 

BILUNG  CODE  4710-24-P 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Higliway  Administration 

Environmental  Impact  Statement:  San 
Diego,  Callfomia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  hitent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  San  Diego  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  Glenn  Clinton,  Team  Leader-Program 
Delivery  Team  South,  Federal  Highway 
Administration,  980  9th  Street,  Suite 
400,  Sacramento,  California  95814- 
2724;  Telephone:  (916)  498-5037. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  widen 
and  realign  approximately  10.1  miles 
(16.2  KM)  of  State  Route  76  between 
Melrose  Drive  to  Interstate  15  in  San 
Diego  Coimty.  California. 


The  proposal  calls  for  the 
construction  of  a  four-lane  conventional 
highway  alongside  the  existing  State 
Route  76  alignment  with  grading  to 
accommodate  future  widening  to  6 
lanes.  Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
existing  and  projected  traffic  demand 
and  to  improve  motorist  safety.  Planned 
growth  is  expected  to  more  than  triple 
traffic  volvune  by  the  year  2020.  The 
accident  rate  on  State  Route  76,  for  fatal 
and  injury  accidents,  is  higher  than 
expected  when  compared  to  similar 
two-lane  routes  in  the  state. 

Alternatives  imder  consideration 
include  (1)  take  no  action;  (2)  widening 
the  existing  two-lane  State  Route  76; 
and  (3)  other  alignment  and  grade 
variations  as  appropriate  to  minimize 
environmental  effects  of  the  project. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  meeting  will 
be  held  at  £m  appropriate  location  in  or 
near  the  communities  of  Bonsall  and 
Fallbrook  in  February  1999.  In  addition, 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meeting  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  prior  to  the  public 
hearing.  No  formal  scoping  meetir^  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposal  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above.  The  views  of  the 
agencies  having  knowledge  about  the 
historic  resources  potentially  affected  by 
the  proposal  or  interested  in  the  effects 
of  the  project  on  historic  properties  are 
solicited. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  May  10, 1999. 
C.  Glenn  Clinton, 

Team  Leader— Program  Delivery  Team  South. 
[FR  Doc.  99-12615  Filed  5-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

NatkMMl  Highway  Traffic  Safety 
Adminiatration 

Denial  of  Motor  Vehicie  Defect  Petition, 
DP97-006 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 


SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety.  The  petition  is 
hereinafter  identified  as  DP97-006. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Chiang,  Office  of  Defects 
Livestigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  (202)  366-5206. 
SUPPLEMENTARY  INFORMATION:  Edgar  F. 
Heiskell,  in  (petitioner),  Attorney  at 
Law,  400  Bank  One  Center,  P.O.  Box 
3761,  Charleston,  West  Virginia  25337- 
3761,  submitted  a  petition  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  by  letter  dated 
December  3, 1997,  requesting  that  an 
investigation  be  initiated  to  determine 
whether  to  issue  an  order  concerning 
the  notification  and  remedy  of  a  defect 
in  model  year  1983  through  1990 
Bronco  n  sport  utility  vehicles  (subject 
vehicles)  manufactiired  by  Ford  Motor 
Company  (Ford)  because  of  concerns 
related  to  their  rollover  propensity. 

The  petitioner  alleges  that  the  subject 
vehicles  were  "designed  with  handling 
and  stability  defects  which  have  caused 
an  extraordinary  nimiber  of  rollover 
accidents  resulting  in  thousands  of 
deaths  and  severe  injuries." 

NHTSA  has  reviewed  all  information 
brought  to  its  attention  and  reviewed 
crash  databases  and  Office  of  Defects 
Investigation's  consumer  complaint 
database.  The  results  of  this  review  and 
analysis  are  set  forth  in  a  Petition 
Analysis  Report  for  DP97-006,  which  is 
published  in  its  entirety  as  an  appendix 
to  this  notice. 

For  the  reasons  presented  in  the 
petition  analysis  report,  there  is  no 
reasonable  possibility  that  an  order 
concerning  the  notification  and  remedy 
of  a  safety-related  defect  in  the  subject 
vehicles  woidd  be.  issued  at  the 


conclusion  of  an  investigation. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Autiiority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  May  14, 1999. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 
Assurance. 

Appendix-^>etition  Analysis— DP9  7-006 

1.0    Introduction 

Edgar  F.  Heiskell,  IE  (petitioner),  Attorney 
at  Law,  400  Bank  One  Center,  P.O.  Box  3761, 
Charleston,  West  Virginia  25337-3761, 
submitted  a  petition  to  the  National  Highway 
Traffic  Safety  Administration  (NHTSA)  by 
letter  dated  December  3, 1997,  requesting 
that  an  investigation  be  initiated  to  determine 
whether  to  issue  an  order  concerning  the 
notification  and  remedy  of  a  defect  in  model 
year  1983  through  1990  Bronco  11  sport 
utility  vehicles  (subject  vehicles) 
manufactiu-ed  by  Ford  Motor  Company 
(Ford)  because  of  concerns  related  to  their 
rollover  propensity. 

2.0    Previous  Inquiries  and  Investigations  by 
NHTSA  Into  Alleged  Rollover  Defects 

In  October  1979  and  July  1981,  NHTSA's 
Office  of  Defects  Investigation  (ODI)  received 
two  petitions  (DP80-002  and  DP81-018)  for 
defect  investigations  into  the  alleged 
instability  of  Jeep  CJ  vehicles.  Both  these 
petitions  were  denied  due  to  the  lack  of 
specific  information  indicating  that  there  was 
a  defect  that  caused  the  vehicles  to  roll  over. 

In  1988,  ODI  received  two  petitions  for 
defect  investigations  into  the  alleged  rollover 
propensity  of  1986  through  1988  Suzuki 
Samurai  vehicles,  including  the  convertible, 
the  Samurai,  and  the  SJ410  and  LJ80  models 
(DP88-011  and  DP88-019).  NHTSA  also 
denied  these  petitions,  primarily  because  the 
available  information  did  not  show  that  the 
alleged  rollovers  were  caused  by  a  defect  in 
the  vehicle  rather  than  by  the  driver  and/or 
environmental  factors. 

In  1989,  ODI  conducted  investigation 
EA89-013  concerning  1984-1989  Ford 
Bronco  11  sport  utility  vehicles.  This 
investigation  was  opened  in  response  to  a 
defect  petition,  DP88-020.  A  peer  analysis  of 
rollover  rates  showed  the  Bronco  n  to  be 
similar  to  other  sport  utility  vehicles,  as         * 
measured  using  the  metric  of  first-event 
single-vehicle  rollovers  per  single-vehicle 
cr«sh.  ODI  closed  this  investigation  in 
October  1990.  because  "there  appears  no 
reasonable  expectation  that  further 
investigation  would  lead  to  a  determination 
of  the  existence  of  a  safety-related  defect  with 
respect  to  any  of  the  allegations  regarding  the 
propensity  of  the  Bronco  D  to  roll  over."  Also 
during  this  same  time  period,  ODI  was 
petitioned  again  to  investigate  Jeep  CJ  models 


(DP90-012).  This  petition  was  also  denied  for 
the  same  reasons  as  the  Bronco  D  p>etition. 

In  1996,  ODI  was  petitioned  to  open  a 
defect  investigation  into  the  rollover 
propensity  of  the  1986-1995  Suzuki  Samurai 
convertible  (DP96-004).  The  petitioner 
alleged  that  Samurai  convertibles  have  high 
rollover  propensity,  as  reflected  by  their  low 
static  sUbility  factor  (the  track  width  to 
center  of  gravity  ratio),  and,  when  loaded 
with  occupante,  the  vehicle  is  even  less 
stable.  After  reviewing  the  materials 
presented  in  that  petition  and  other  available 
data  and  information,  the  agency  concluded 
that  it  was  unlikely  that  further  investigation 
of  alleged  Samurai  convertible  rollover 
propensity  would  enable  NHTSA  to  identify 
a  safety-related  defect.  The  petition  was 
therefore  denied. 

In  August  1996,  ODI  received  a  petition 
(DP96-011)  fi-om  Consumers  Union  of  the 
United  States  (CU)  to  investigate  1995  and 
1996  Isuzu  Trooper  and  Acura  SLX  sport 
utility  vehicles  because  of  their  alleged 
propensity  to  roll  over  in  a  reverse  steer 
maneuver.  CU  alleged  that  these  vehicles 
were  prone  to  tip-up  during  a  double  lane 
maneuver  known  as  the  CU  "short  course." 
CU's  testing  of  peer  vehicles  indicated 
different  performance  for  the  peer  vehicles 
compared  to  the  Trooper  and  SLX.  NHTSA 
conducted  crash  data  analysis,  a  computer 
simulation,  and  a  comprehensive  test 
program  comparing  these  vehicles  and  a  peer 
vehicle  during  its  analysis  of  the  petition. 
NHTSA  testing  showed  that  the  results  of 
tests  on  the  CU  short  course  were  not 
repeatable  and  were  affected  by  driver 
performance.  When  these  driver  performance 
inconsistencies  were  accounted  for,  the 
Trooper  and  SLX  performed  similarly  to  the 
peer  vehicles  during  testing  using  the  CU 
short  course.  This  petition  was  denied. 

3.0  Vehicle  Inforamtion 

3.1  Subject  Vehicle  Description 

The  Ford  Bronco  II  is  a  light  utility  vehicle, 
i.e.,  a  multipurpose  passenger  vehicle  having 
a  wheelbase  of  110  inches  or  less  and  special 
features  for  occasional  off-road  use,  and  was 
originally  introduced  for  sale  in  the  United 
States  in  late  1983  as  a  1984  model  year 
vehicle.  It  continued  in  production  through 
the  1990  model  year.  It  is  a  two-door,  four- 
passenger  vehicle  with  body-on-frame 
construction,  a  94  inch  wheelbase  and  a  56.9 
inch  track  width  (front  and  rear).  The  vehicle 
was  equipped  with  front  coil  and  rear  leaf 
springs  and  a  front-mounted  engine 
throughout  its  production.  All  1984-1986 
model  year  Bronco  11  vehicles  were  equipped 
with  four-wheel  drive.  Beginning  with  the 
1987  model  year  and  through  the  remainder 
of  its  production,  the  Bronco  II  was  also 
available  in  a  two-wheel  drive  configuration. 

3.2    Vehicles  Involved 

Table  1  presents  the  number  of  subject 
vehicles  sold  in  the  United  States. 
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Table  1.— Sales  of  Subject  Vehicles  in  the  United  States 

Model  year 

4X4 

4X2 

Total 

1984 

144,061 
98,153 

109,846 
88,818 

109,524 
67,356 
38,451 

0 
0 
0 
22,286 
38,201 
29,835 
16,445 

144,061 

1985                                            

98,153 

1986 

109,846 

1987 

111.104 

1 988                .              .~ " 

.      147,725 

1989                       .             . 

97,191 

1990  

54,896 

Grand  Total               

762.976 

4.0    Alleged  Defect 

The  petitioner  alleges  that  the  subject 
vehicles  were  "designed  with  handling  and 
stability  defects  which  have  caused  an 
extraordinary  number  of  rollover  accidents 
resulting  in  thousands  of  deaths  and  severe 
injuries." 


5.0  Complaints 

5.1  Complaints  to  ODI  Concerning  the 
Subject  Vehicles'  Rollover  Propensity 

ODI  has  reviewed  all  owner  complaints  in 
the  ODI  database  that  may  be  related  to  the 
alleged  defect  in  the  subject  vehicles. 

Each  complaint  in  the  ODI  database  is 
given  "Fault"  codes  for  "cause"  and  "result." 
Each  complaint  that  had  a  "cause  fault"  or 
"result  fault"  of  "rollover"  was  individually 
reviewed  to  eliminate  duplications  and  non- 
rollovers. 


Figure  1  shows  the  number  of  rollover- 
related  complaints  regarding  the  subject 
vehicles  received  by  ODI  during  each 
calendar  year  from  1989  throu^  1998.  It 
indicates  that  after  EA89-013  was  closed  on 
October  31, 1990,  the  number  of  such 
complaints  to  ODI  decreased  sharply. 

BHJJNQ  CODE  4A10-S9-P 

Figure  1.  Number  of  Bronco  11 
Rollover  Complaints  Received  by  ODI: 
1989  through  1998. 
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Figure  1.  Number  of  Bronco  O  RoUover  Complaints  Received  by  ODI:   1989  through  1998. 
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5.2    Complaints  to  ODI  Concerning  the 
Rollover  Propensity  of  Peer  Vehicles 

ODI  has  also  reviewed  rollover-related 
owner  complaints  in  the  ODI  database 


regarding  certain  peer  vehicles.  Figure  2 
shows  the  complaint  rate  (the  number  of 
complaints  per  100,000  vehicles  sold)  based 
on  the  complaints  received  by  ODI  since 
January  1, 1994.  The  rollover  complaint  rate 
of  the  Bronco  n  is  much  lower  than  those  of 


many  of  the  peer  vehicles,  including  some  for 
which  ODI  has  recently  denied  petitions  to 
open  defect  investigations. 

Figure  2.  Complaint  Rate  of  Bronco  11 
and  Peers  Based  on  ODI  Complaints 
Received  Since  1/1/94. 
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Figure  2.  Complaint  Rate  of  Bronco  n  and  Peers  Based  on  ODI  Complaints  Received 
Since  1/1/94. 
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6.0    Additional  Documents  Submitted  to 
Petition  File 

Wor  to  submitting  his  petition,  Mr. 
Heiskell  submitted  three  letters  with 
attachments,  concerning  the  rollover 
propensity  of  the  subject  vehicles.  In  his 
letters  (dated  March  13,  April  16,  and  April 
24, 1997),  Mr.  Heiskell  presented  arguments 
and  provided  copies  of  various  documents 
that  he  claimed  set  out  new  information  that 
would  justify  reopening  EA89-013.  Mr. 
Heiskell's  letters  and  attachments  have  been 
placed  in  the  DP97-006  petition  file. 

In  addition,  W.  Randolph  Bamhart,  Esq., 
submitted  documents  on  September  10, 1997, 
which  he  alleged  demonstrated  the  rollover 
susceptibility  of  the  Bronco  D.  By  letter  of 
September  16, 1997,  Mr.  Bamhart  provided 
the  agency  with  an  index  to  the  previously- 
submitted  documents.  Both  of  Mr.  Bamhart's 
submissions  have  been  placed  in  the  DP97- 
006  petition  file. 

In  their  submissions,  Mr.  Heiskell  and  Mr. 
Barnhart  focused  on  vehicle  handling  tests 
conducted  by  Ford  in  March/ April  1982, 
during  its  development  of  the  Bronco  II,  in 


which  the  test  vehicles  rolled  over  at  speeds 
equal  to  or  greater  than  25  mph.  They  also 
noted  that  Ford  had  not  provided  reports  of 
those  tests  in  response  to  ODI's  information 
requests  in  EA89-013.  NHTSA  has  addressed 
Ford's  failure  to  provide  those  test  reports 
during  EA89-013  in  a  May  29, 1998,  letter 
from  John  Womack,  the  agency's  Senior 
Assistant  Chief  Counsel.  A  copy  of  that  letter 
has  been  placed  in  the  DP97-006  public  file. 

ODI  has  reviewed  the  reports  of  the  pre- 
production  tests  that  were  submitted  by  Mr. 
Heiskell.  While  they  are  clearly  relevant  to 
the  issues  raised  by  this  petition,  they  do  not 
in  themselves  warrant  granting  the  petition, 
for  the  following  reasons.  The  development 
of  a  complex  motor  vehicle  from  a  concept 
into  a  marketable  consumer  product  involves 
a  process  of  design,  testing,  and  an 
evaluation  of  test  results.  Generally,  this 
leads  to  a  cycle  of  re-design,  re-testing,  and 
re-evaluation,  which  is  repeated  until  the 
product  meets  its  performance  objectives. 
When  tests  conducted  during  product 
development  disclose  a  potential  problem  of 
any  type,  a  manufacturer  generally  will  take 
steps  to  resolve  the  problem. 


When  viewed  from  a  defect  investigation 
perspective,  the  fact  that  the  test  reports 
suggest  a  relatively  high  rollover  propensity 
in  pre-production  Bronco  II  vehicles 
illustrates  the  extent  of  the  problem  at  the 
pre-production  stage.  A  variety  of 
modifications  were  made  to  the  Bronco  II 
after  those  tests  that  were  likely  to  affect  its 
rollover  propensity  to  some  degree.  Thus,  the 
in-service  history  of  the  Bronco  II  with 
respect  to  rollover  incidents  is  far  more 
significant  than  developmental  and  pre- 
production  testing. 

7.0    Crash  Data  Analysis 

ODI  and  the  National  Center  for  Statistics 
and  Analysis  (NCSA)  have  evaluated  the 
rollover  performance  of  a  number  of  light 
sport  utility  vehicles  by  reviewing  and 
analyzing  the  crash  data  obtained  from 
several  databases,  including  State  data,  the 
Fatality  Analysis  Reporting  System  (FARS) 
data,  and  the  National  Automotive  Sampling 
System  (NASS)  Crashworthiness  Data  System 
(CDS)  data.  ODI  also  reviewed  data  provided 
by  Ford  on  January  29, 1998  in  connection 
with  this  petition,  and  data  supplied  by 
American  Suzuki  Motor  Corporation  (Suzuki) 
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in  response  to  Defect  Petition  DP96-011. 
specifically  those  data  related  to  fatal  on-road 
rollover  crashes. 

The  subject  vehicles  were  manufactured 
from  the  mid  1980s  through  1990,  and  these 
vehicles  have  been  in  operation  and  exposed 
to  the  crash  enviroimient  for  many  years; 
therefore,  the  crash  data  is  considered  to  be 
mature,  representative,  and  reliable. 

7. 1    Previous  NHTSA  Analysis  of  Bronco  IJ 
Rollover  Propensity 

As  noted  above,  EA89-013  was  an 
investigation  into  the  rollover  propensity  of 
Bronco  II  vehicles.  In  that  investigation. 


NHTSA  applied  logistic  regression  to  the 
state  data  covering  11  groups  of  vehicles  in 
order  to  obtain  the  ratio  of  first-event  single- 
vehicle  rollovers  to  all  single-vehicle  crashes 
of  each  group.  The  analytical  procedure 
accounted  for  environmental  factors,  such  as 
the  location  of  the  incident  (e.g.,  nu-al  vs. 
urban;  straight  vs.  ciuT^ed  road),  and  driver 
characteristics,  such  as  age  and  sex.  By 
considering  these  variables,  the  rollover  rate 
data  were  controlled  to  normalize  the 
vehicles  to  a  common  set  of  outside-the- 
vehicle  factors  that  can  influence  crash 
outcome.  The  results  of  that  analysis,  taken 
from  the  EA89-013  Closing  Report,  are 


depicted  in  Figure  3  and  give  the  best 
estimate  of  the  controlled  first-event  single- 
vehicle  rollover  rate  for  single-vehicle 
crashes  for  each  vehicle  group,  along  with 
the  upper  and  lower  95  percent  confidence 
intervals  for  crash  years  1986  through  1988. 
For  this  analysis,  Maryland,  Michigan,  New 
Mexico,  and  Utah  data  were  combined. 

Figure  3  shows  that  the  Bronco  D  has  a 
first-event  single-vehicle  rollover  rate  similar 
to  several  other  vehicles,  notably  CJ5/6/7 
(71-80).  Toyota  4Runner,  CJ5/7/8  (81-86), 
Suzuki  Samurai,  Isuzu  Trooper  n,  and  GM  S- 
lO/S-15. 

BUMQ  CODE  4aiO-69-4> 


70                                                  II                       .1 

60 -■  ■-         -m~                                 ......                                   ^  ^ 

■■ 

-          T                                         '"                     -W- 

(D              II 

CO     ^Q                                li     _^^                                                                             

^                                                         II                                                           ,-                         jL                       ^""jt. 

20 ■    ~                                                    m 

II     1                                                                     1 

10                                                                                                                                   ^ 

86-90  Bronco  II.  4x2        84-90  Bronco  11.  4x4  81-86,  CJ-7.  4x4  83-94  GMC  S15,  4x2        91-94  Expkxer,  4x4        85-94  Cherokee,  4x2      83-94,  GMC  T15.  4x4 

84-94,  4Runnef.  4x4       84-91,  Trooper  II,  4x4       87-94  Pathfinder.  4x4     83-94,  Chevy  SI 0,  4x2      81-94  Cherokee.  4x4      81-90.  Wagoneer.  4x4 

86-94.  Samufw,  4x4         87-89,  Raider.  4x4  91-94  Exptorer.  4x2  89-94  Tracker,  4x4        87-94,  Wranfller,  4x4      83-94,  Chevy  T10,  4x4 


Figure  4.  Ford's  Analysis  of  Rollover  Rate  for  Various  Sport  Utility  Vehicles,  Controlled  for  Age,  Sex, 
Location,  and  Roadway  Alignment  (Michigan,  Arkansas,  Florida,  Maryland,  and  Pennsylvania). 


BIUINQ  CODE  4*1 0-S9-C 

7.2    1993  Analysis  of  Michigpn  Data 

In  November  1993,  an  analysis  of  Michigan 
state  rollover  data  was  conducted  by  NHTSA 
in  connection  with  a  proposed  rulemaking 
effort  (Docket  91-68,  No.  2,  Item  018).  In  this 
analysis,  rollover  data  was  computed  for 
crash  years  1986  through  1990.  Table  2 


presents  the  first-event  single-vehicle 
rollover  rates  for  selected  sport  utility 
vehicles.'  When  more  than  one  variation  of 
a  make/ model  is  included,  a  range  of  rates  is 


presented.  Table  2  shows  that  the  Bronco  D 
has  a  first-event  single-vehicle  rollover  rate 
similar  to  several  other  vehicles. 


■  The  vehicles  were  selected  to  match  the  vehicles 
considered  in  EA89-013,  except  the  GM  S  and  T 
vehicles  were  combined  together. 
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Table  2.— Michigan  First-Event 
Single-Vehicle  Rollover  Per- 
centages, Crash  Years:  1986- 
1990 


Make  and  model* 


Ford  Bronco  II  .... 
GM  S  &  T  series 
Isuzu  Trooper  II  . 
Jeep  Cherokee  .. 

JeepCJ-5  

JeepCJ-7  

Jeep  Wrangler  ..., 
Suzuki  Samurai  .. 
Toyota  4Runner .. 


Percent  of  first- 
event  single-vehi- 
cle rollovers  per 

single-vehicle 
crash  ** 


3&-49 
24-^4 
31 
30 

4^-51 
46-48 
28 
29 
*36 


•Listed  Alphabetically;  No  data  for  Jeep 
Wagoneer. 

**  Make/models  with  a  range  represent  the 
upper  and  lower  rates  reported  in  the  Final- 
ized Database  of  Michigan  Data  for  different 
variations  of  the  same  make/model.  This  could 
include  variations  with  different  badges,  e.g., 
Chevy  and  GMC;  different  drive  configura- 
tions, e.g.,  4x4  and  4x2,  or  different  brake  sys- 
tems, e.g.,  ABS  and  non-ABS. 


The  vehicles  compared  in  this  table  are  of 
similar  age  and  were  fairly  new  during  the 
time  period  that  the  crash  data  were 
collected.  Vehicle  age  can  affect  performance 
due  to  change  of  components,  such  as  new 
tires,  wheels,  and  shocks  absorbers,  which 
may  not  be  the  same  size  or  quality  as  the 
original  ones.  Additionally,  as  a  vehicle  ages, 
components  on  the  vehicle  wear,  which  can 
change  the  performance  characteristics  of  the 
vehicle  and  its  susceptibility  to  rollover. 

7.3    1 998  Analysis  of  NASS/CDS  Data 

Following  receipt  of  Mr.  Heiskell's 
petition,  NHTSA  analyzed  the  NASS/CDS 
data  files  for  NASS  years  1988  through  1996. 
The  vehicles  analyzed  were  similar  to  those 
considered  in  the  EA89-013  analysis,  except 
the  GM  S  and  T  vehicles  were  combined  to 
compare  them  with  the  Bronco  11  data. 

Again  first-event  single-vehicle  rollovers 
and  all  single-vehicle  crashes  were 
considered,  which  exclude  not  only  crashes 
with  other  vehicles,  but  also  vdth  moving 
objects  such  as  animals,  pedestrians,  and 
bicycles.  The  data  are  presented  in  Table  3. 
The  range  of  model  years  included  in  the 
analysis  was  1984  through  1990.  except  for 
the  Suzuki  Samurai,  which  began  production 


in  MY  1986,  and  the  Jeep  CJ  vehicles.  The 
model  year  ranges  are  noted  in  the  table.  The 
sample  size  [listed  in  the  table  as  "Number 
of  NASS  Single  Vehicle  Cases")  is  small  for 
all  vehicles  except  the  Bronco  II  and  the  GM 
S&T  series.  Based  on  comparison  of  the  T- 
values,  the  Bronco  11  rollover  rate  is  not 
statistically  significantly  greater  than  that  of 
any  other  make/model  listed  in  Table  3, 
except  the  Jeep  Cherokee.  Furthermore,  the 
Bronco  11  rollover  rate  is  statistically 
significantly  lower  than  that  of  the  Suzuki 
Samurai.  Finally,  the  Bronco  II's  rollover  rate 
is  not  statistically  significantly  different  from 
that  of  all  light  trucks  and  vans  considered 
as  a  whole. 

Table  3  al?o  provides  an  estimate  of  the 
total  number  of  first-event  single-vehicle 
rollovers  for  the  time  interval  analyzed 
(1988-1996).  For  example,  the  total  number 
of  Bronco  11  first-event  single-vehicle 
rollovers  is  estimated  to  be  about  14,000. 
During  this  same  time,  the  total  number  of 
first-event  single-vehicle  rollovers  for  the 
Blazer/Jimmy  (GM  S&T  models)  was  about 
19.000. 
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7.4  Analysis  of  PARS  Data 

PARS  data  were  analyzed  for  first-event 
single-vehicle  rollovers  in  all  single-vehicle 
crashes  where  at  least  one  occupant  in  the 
vehicle  was  fatally  injured.  This  excluded 
non-occupant  fatal  single-vehicle  crashes, 
such  as  pedestrian  fatalities.  PARS  years 
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1984-1996  were  included  to  maximize  the 
size  of  the  sample.  The  Jeep  CJ-5  and  CJ-7 
vehicles  were  not  included  in  the  PARS 
analysis  because  they  were  not  produced 
during  the  same  range  of  years  (1984-90)  as 
the  Bronco  U.  The  model  year  range  for  each 
make/model  was  selected  to  be  as  similar  as 
possible  to  that  of  the  subject  vehicle.  Unlike 


the  State  data  described  in  Section  7.1,  these 
PARS  data  are  not  adjusted  and  have  not 
been  controlled  for  environmental,  roadway, 
or  driver  differences.  Table  4  gives  the  results 
of  this  analysis  by  number  of  vehicles 
involved  in  fatal  crashes,  while  Table  5 
considers  the  total  number  of  fatalities  within 
each  fatal  vehicle. 


Table  4.— Fatal  Vehicles  in  First-Event  Single-Vehicle  Rollover  Crashes 


Make  and  model' 


Chevy/Blazer  GMC/JImmy 

Ford  Bronco  II 

Isuzu  Trooper 

Jeep  Cherokee 

Suzuki  Samurai 

Toyota  4Runner 


'Makes  listed  alphabetically. 
'•PARS  years  1984-1996. 


Model  year 


84-90 
84-90 
84-90 
84-90 
84-M 
84-«0 


Fatal  vehicle 

single-vehicle 

crashes  ** 


385 

1259 

99 

296 
^203 

326 


Fatal  vehicle 

first-event  SV 

rollover 

crashes 


168 

762 

39 

111 

81 

175 


Percentage  of 
the  rollovers  in 
fatal  single  ve- 
hicle crashes 


61 
39 
38 
40 
54 


Percent  stand- 
ard error 
[SQRT(P*Q/N)] 


2.53 
1.38 
4.91 
2.81 
3.44 
2.76 


Table  5.— Fatalities  in  Fatal  Vehicles  in  First-Event  Simile-Vehicle  Rollover  Crashes 


Make  and  model  * 


Chevy/Blazer  GMC/Jimmy 

Ford  Bronco  II .., 

Isuzu  Trooper 

Jeep  Cherokee  .„ , 

Suzuki  Samurai  ....„ .'. 

Toyota  4Runner 

'Makes  listed  alphabetteally. 
"FARS  years  1984-1996. 


Model  year 


84-^0 
84-90 
84-90 
84-90 
84-90 
84-90 


Fatalities  in 

single-vehicle 

crashes  ** 


423 
1364 
100 
316 
214 
361 


Fatalities  in 

first-event  SV 

rollover 

crashes 


183 

823 

43 

115 

85 

194 


Percentage  of 
single  vehicle 
crash  fatalities 
in  the  rollovers 


43 
60 
39 
36 
40 
54 


Percent  stand-- 

ard  error 
[SQRT(P*Q/N)] 


2.41 
1.32 
4.68 
2.71 
3.34 
2.6 


The  fifth  column  of  Tables  4  and  5  shows 
that  the  Ford  Bronco  11  has  a  higher 
percentage  of  fatal  vehicles  and  fatalities  in 
first-event  single-vehicle  rollovers  than  that 
of  the  other  five  peer  vehicles,  although  it  is 
somewhat  similar  to  the  Toyota  4Runner. 
While  the  Bronco  II  rollover  rate  is  not 
statistically  significantly  different  from  that 
of  its  peers,  these  PARS  analyses  indicate 
that  there  could  be  an  issue  regarding  the 


relative  crashworthiness  of  Bronco  n  vehicles 
in  rollovers.  In  an  effort  to  cast  additional 
light  on  the  crashworthiness  issue,  several 
analyses  were  performed,  as  documented  in 
section  7.5. 

7.5    Crashworthiness  Analyses 

7.5.1.    Crashworthiness  As[)ects 

NCSA  analyzed  the  NASS/CDS  and  PARS 
data  using  the  same  vehicles  listed  in  the 


above  FARS  tables  to  compute  the  ratio  of  the 
number  of  fatally  injured  occupants  in  first- 
event  single-vehicle  rollover  crashes  (from 
FARS)  to  the  niunber  of  involved  occupants 
in  such  crashes  (from  NASS/CDS).  Table  6 
presents  these  data. 


Table  6.— Crashworthiness  Analysis  of  First-Event  Single-Vehicle  Rollover  Crashes" 


Make/model  for  model  years  1984-1990' 


Chevy/Blazer  GMC/Jimmy 

Ford  Bronco  II 

Isuzu  Trooper 

Jeep  Cherokee 

Suzuki  Samurai 

Toyota  4Runner , 


Number  of  in- 
volved occu- 
pants (weight- 
ed NASS 
data) 


27.935 

17.721 

5,334 

2,772 

22,199 

9,886 


Number  of  fa- 
talities (FARS ' 
data) 


183 
823 

43 
115 

85 
194 


Percentage  of 
fatally  injured 
occupants  to 
involved  occu- 
pants 


0.65 
4.44 
0.80 
3.98 
0.38 
1.93 


Standard  error 
of  percentage 


0.27 
1.24 
0.33 
1.46 
0.26 
1.10 


T  difference  in 
percentage  ** 


-2.979 

0 
-2.831 
-0.238 
-3.195 
-1.517 


*  Makes  listed  alphabetk»lly 
— *JL^®J7^»1k3'^1?  ^,  drfference  in  the  percentage  of  fatalities  divided  by  the  standard  error  of  the  difference  between  the  Bronco  II  and 
f?^-^®      .  •  "F^,  ^^^^^  value  of  the  statistic  is  greater  than  1.96.  the  compared  vehicle  is  statistically  different  from  the  Bronco  II  at  the  0  05 
confkJence  level.  Negative  values  indicated  that  the  compared  vehicle  has  a  lower  percentage  of  fatalities  per  involved  occupant  than  the  Bronco 

•••Invohred  occupants  were  from  NASS  years  1988-1996,  and  fatally  injured  occupants  were  from  FARS  years  1984-1996. 
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These  data  indicate  that  the  Bronco  II  has 
a  significantly  higher  percentage  of  fatally 
injured  occupants  per  the  total  number  of 
involved  occupants  in  first-event  single- 
vehicle  rollover  crashes  than  three  of  the  peer 
vehicles.  However,  it  has  a  similar  percentage 
when  compared  to  the  Jeep  Cherokee  and 
possibly  to  the  Toyota  4Runner.  This  would 
suggest  that  if  a  first  event  single-vehicle 
rollover  occurs,  there  is  more  likely  to  be  a 
fatality  in  a  Bronco  II  than  in  some,  but  not 
all.  of  its  peers. 


7.5.2    FARS  Ejection  Path  Analysis 

To  attempt  to  determine  whether  the 
unique  design  of  the  rear  side  windows  in 
the  Bronco  II  may  have  affected  rollover 
crashworthiness,  ODI  reviewed  available  data 
on  ejection  path,  including  1991-1996  FARS 
data  on  ejection  path.  FARS  data  prior  to 
1991  do  not  include  such  information. 

Since  FARS  uses  police  reports  to  generate 
the  data  entered  in  the  FARS  system,  it  is 
generally  limited  to  the  data  contained  in  the 
Police  Accident  Report  (PAR).  Most  of  the 
time,  the  ejection  path  is  not  reported  on  the 
PAR.  In  fact,  for  the  1991-1996  FARS,  the 


data  for  first-event  single-vehicle  rollover 
crashes  indicate  that  there  were  16,124 
imknown  ejection  paths  out  of  the  21,325 
ejected  persons,  whether  or  not  they  were 
fatalities. 

Distribution  of  the  ejection  paths  identified 
in  FARS  for  each  vehicle  analyzed  in  section 
7.4  is  shown  in  Table  7.  In  these  analyses, 
the  parameter  of  "side  door"  includes  all  side 
doors;  "side  window"  includes  all  side  glass; 
"through  roof  opening"  is  through  a 
convertible  top  which  is  down  or  a  sunroof; 
and  "through  roof  is  through  a  convertible 
roof  which  is  up. 


Table  7.— Distribution  of  Ejections  by  Path  in  Fatal  First-Event  Single-Vehicle  Rollovers 


Make/model,  model  years  1984- 
1990 


Chevy/Blazer,  GMC/Jimmy 

Ford  Bronco  II  - 

Isuzu  Trooper 

Jeep  Cherokee 

Suzuki  Samurai 

Toyota  4Runner  

FARS  data:  1991-1996. 


SkJe  door 
(percent) 


2.1 
2.3 
0.0 
5.3 
1.3 
2.9 


Side  win- 
dow 
(percent) 


11.0 
7.4 

11.9 
9.7 
2.6 
6.2 


Wind- 
shield 
(percent) 


0.7 
1.7 
2.4 
4.4 
0.0 
1.1 


Back  win- 
dow 
(percent) 


0.0 

1.3 
4.8 
0.9 
0.0 
2.2 


Back 

door 

(percent) 


0.0 
0.2 
0.0 
0.0 
0.0 
0.0 


Through 

roof 
opening 
(percent) 


0.7 
0.0 
0.0 

0.0 

3.9 

10.5 


Through 

roof 
(percent) 


0.0 
0.0 
0.0 
0.0 
5.3 
1.5 


Other 

path 

(percent) 


1.4 
0.2 
0.0 
0.0 
0.0 
1.8 


Unknown 

path 
(percent) 


84.2 
87.0 
81.0 
79.6 
86.8 
73.8 


The  results  shown  in  Table  7  do  not 
indicate  a  difference  between  the  Bronco  II 
and  its  peers  in  the  ejection  path  for  these 
fatal  crashes.  For  ejection  through  the  side 
windows  including  the  rear  side  windows, 
the  Bronco  II  rate  is  lower  than  that  of  three 
of  its  peers.  When  all  glazing  is  considered 
as  a  single  ejection  path  (Side  Windows  + 
Windshield  +  Back  Window),  the  Bronco  11 
still  remains  in  the  middle  of  the  peer 
vehicles.  It  is  noted  that  these  results  are 
based  on  a  small  sample  of  the  crashes 


because  most  of  the  ejection  paths  are  coded 
"unknown"  in  FARS. 

7.5.3    NASS  Case  Analysis 

To  further  study  the  ejection  path  issue,  a 
hard  copy  review  of  all  Bronco  II  rollover 
crashes  in  the  NASS  Crashworthiness  Data 
System  was  conducted.  Both  totally  and 
partially  ejected  occupants  were  included  in 
this  review. 

As  shown  in  Table  3,  there  were  47  NASS 
cases  in  which  there  was  a  Bronco  11  first- 


event  single-vehicle  rollover.  ODI  reviewed 
each  of  these  cases  and  found  that  out  of  the 
47  cases  (each  case  contains  one  rollover 
incident),  23  cases  had  ejections  involving  33 
occupants  (27  totally  ejected  and  6  partially 
ejected),  22  cases  had  no  occupant  ejections, 
and  in  2  cases  occupant  ejections  were 
unknown. 

Table  8  shows  recorded  ejection  paths  for 
the  33  ejected  occupants. 


Table  8.— Ejection  Paths  for  33  Ejected  Occupants 


Ejection  path 


Unknown  

Left  Front  (Driver  Window)  

Left  Door  Opened  

Right  Front  (Passenger  Window) 

Windshield  

Left  Rear  Window  (Fixed) 

Right  Rear  Window  (Fixed)  

Rear  Backlight  

Sunroof  


Number  of 
ejections 


11 
7 
2 
5 
3 
2 
1 
1 
1 


Weighted 
number  of 
ejections* 


667 

822 

344 

924 

447 

67 

62 

-  30 

86 


Weighted  per- 
centage of 
ejections  by 
ejection  path 


19 

24 

10 

27 

13 

2 

2 

1 

3 


•The  total  for  all  ejectton  paths  does  not  equal  to  that  shown  in  Item  4  of  section  7.5.2.  because  the  partial  ejections  are  included  in  this  anal- 
ysis. 


ODI's  review  of  the  47  cases  indicate  the 
following: 

1.  In  a  majority  of  the  cases,  the  crash 
scenario  involved  running  off  the  road  at 
highway  speed  and  driver  overcorrection, 
resulting  in  vehicle  yaw,  followed  by 
rollover. 

2.  There  was  a  wide  variation  in  crash 
dynamics  in  the  incidents  reviewed. 

3.  Distortion  of  the  vehicle  body  during 
rollover  typically  created  several  potential 


occupant  ejection  paths  when  glazing 
disintegrated  at  several  locations. 

4.  The  data  reviewed  are  inconclusive  with 
respect  to  identification  of  a  "most  probable" 
occupant  ejection  path  during  rollover. 

7.6    Other  Data  Reviewed 

7.6. 1     Ford  Data  Review 

Ford  supplied  analyses  of  rollover 
propensity  in  its  January  29, 1998, 
submission  in  response  to  this  petition.  (A 


copy  is  in  the  public  file.)  These  included  an 
overall  rollover  rate  analysis  and  a  logistic 
regression  analysis  similar  to  the  NHTSA 
analysis  used  in  EA89-013. 

In  the  Ford  overall  rollover  rate  analysis, 
rollover  crash  data  were  collected  from  five 
states  and  combined  to  obtain  an  overall 
rollover  rate.  The  following  states  and  crash 
years  were  used:  Alabama,  1990-95; 
Arkansas,  1987-94;  Michigan,  1985-91; 
Maryland,  1986-94;  and  Pennsylvania,  1988- 


95.  For  exposure,  Ford  used  registered 
vehicle  years  (RVY)  for  these  same  states  and 
periods.  Ford  analyzed  all  types  of  vehicles, 
and  included  about  700  make/model/model 
year  combinations. 

For  illustration  purposes,  Table  9  presents 
Ford's  data  for  the  first  11  sport  utility 
vehicles  in  Ford's  table  as  shown  in  Exhibit 
B  of  Ford's  January  29, 1998,  submission.  In 
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addition  to  the  11  sport  utility  vehicles  in 
Ford's  table,  there  were  4  other  vehicles, 
including  3  pickup  trucks  (83-94  Ford 
Ranger— Rollover  Rate— 76;  81-83  Toyota 
pickups— 75;  and  84-94  Toyota  pickups— 67) 
and  one  passenger  car  (87-94  Mitsubishi 
Precis — 68.) 

The  NASS/CDS  analysis  reported  in 
Section  7.3  included  four  additional  vehicle 


groups  not  in  Table  9,  which  are  the  GM- 
S&T  series,  Isuzu  Trooper,  Jeep  Cherokee, 
and  Jeep  Wagoneer.  Their  rollover  rates 
ranged  from  about  20  rollovers  per  10,000 
Registered  Vehicles  Years  (RVY)  to  about  36 
rollovers  per  10.000  RVY,  with  the  remainder 
in  the  low  to  high  twenties. 


Table  9.— Ford  State  Data  Analysis  Rcxiover  Rates 


Make  and  mode) 


Toyota  J4  Land  Cruiser 

Geo  Tracker  , 

Jeep  CJ-7  ....„ 

Honda  Passport , 

Ford  Bronco  II  

Geo  Tracker  

Ford  Bronco  II  

Dodge  Raider 

Toyota  4Runner 

Jeep  CJ— 5 •••.••................,..•., 

Suzuki  Camurai 

*RVY:  registered  vehicle  years. 


Model  years 


81-83 
89-94 
81-86 
94 
84-90 
91-94 
86-90 
87-89 
84-94 
81-63 
86-94 


Type 


4x4  SUV 
4x4  SUV 
4x4  SUV 
4x4  SUV 
4x4  SUV 
4x^SUV 
4x2  SUV 
4x4  SUV 
4x4  SUV 
4x4  SUV 
4x4  SUV 


RVY- 


762 

46,966 

137.670 

1.243 

605,297 

8,255 

50,217 

31,263 

121.813 

12,852 

81,780 


Rollover 
crashes 


8 

370 

1,032 

9 

4,132 

56 

321 

188 

728 

74 

451 


Rollover  rate 

(roHovers/ 
10,000  RVY*) 


106 
79 
75 
72 
68 
68 
64 
60 
80 
58 
56 


For  the  occupant  injury  analysis,  Ford 
looked  at  injury  rate  data  in  four  states  for 
several  crash  years,  Arkansas,  1987-94; 
Michigan,  1985-91;  Maryland,  1986-94;  and 
Pennsylvania,  1988-95.  The  total  number  of 


rollover  crashes,  total  number  of  occupants 
involved  in  those  crashes,  and  number  of 
severe  and  fatal  injuries  were  reported  for 
about  700  make/model/model  year 
combinations  of  vehicles.  For  illustration 


purpose.  Table  10  presents  selected  data  from 
Ford's  analysis^or  vehicles  similar  to  the 
Bronco  n. 


Table  10.— Ford  Occupant  Injury  Rates  in  Rollover  Crashes 


Make,*  model,  model  year  range 


Ford,  Bronco  II,  84-90 

GM,  S&T  series,  83-94 

Isuzu,  Trooper  II,  84-91  

Jeep,  Cherokee,  81-94  

Jeep,  CJ-5,  81-83 , 

Jeep,  CJ-7.  81-86 

Jeep,  Wagoneer,  81-90  

Jeejj,  Wrangler,  87-94  

Suzuki,  Samurai,  86-94 , 

Toyota,  4Runner,  84-94  .....'..., 

'Makes  listed  alphabetically. 


Number  of 
crashes 


4.074 

3,261 

446 

1,301 

72 

989 

205 

378 

418 

675 


Number  of 
occupants 


Number  of  se- 
vere Injured 
occupants 


6,453 

5,130 
718 

2,078 
106 

1.492 
330 
577 
601 

1,067 


492 
415 
53 
98 
12 
122 
20 
46 
73 
98 


Number  of 
fatal  injured 
occupants 


55 
66 

4 

15 

3 

12 

1 

4 

6 

14 


Percent  se- 
vere and  fatal 
injured  occu- 
pants in  roll- 
over crashes 


8.5 
9.4 
7.9 

5.4 

14.2 

9.0 

6.4 

8.7 

13.1 

10.5 


Ford  also  conducted  a  logistic  regression 
analysis  similar  to  the  analysis  conducted  by 
NHTSA  during  EA89-013.  fa  this  analysis, 
the  rollover  rates  for  several  sport  utility 
vehicles  were  compared.  The  data  were 
normalized  for  driver  and  environmental 
factors,  which  included  age,  sex,  location. 


and  roadway  alignment,  and  included  crash 
data  from  Michigan  (85-91),  Arkansas  (87- 
94),  Florida  (89-94),  Maryland  (86-88),  and 
Pennsylvania  (88-95).  Figure  4  presents  these 
data.  "The  upper  and  lower  95  percent 
confidence  intervals  are  presented  along  with 
each  vehicle's  average  adjusted  rollover  rate. 


This  analysis  indicates  that  while  the 
rollover  propensity  of  the  Bronco  D  is 
relatively  high  (in  fact,  the  two-wheel  drive 
model  has  the  highest  rate),  it  is  not 
statistically  significantly  different  from  that 
of  most  of  its  peers. 
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Figure  4.  Ford's  Analysis  of  Rollover  Rate  for  Various  Sport  Utility  Vehicles,  Controlled  for  Age,  Sex, 
Location,  and  Roadway  Alignment  (Michigan,  Arkansas,  Florida,  Maryland,  and  Pennsylvania). 


BHJJNGCOOE  4910-S9-C 

7.6^    Suzuki  Data  Review 

On  March  19, 1997,  Suzuki  submitted  a 
PARS  data  analysis  related  to  certain  4X4 
SUV  rollovers.  This  analysis  only  considered 
those  vehicles  where  the  rollover  occurred 
"on  road,"  hence  no  off-road  rollovers  were 


considered.  Suzuki  stated  that  comparison  of 
on-road  rollovers  tends  to  normalize  the 
rollover  rate  for  some  enviroimiental  and 
roadway  conditions  where  the  crash 
occurred.  PARS  years  1982  through  1995 
were  used  in  the  analysis.  Table  11  presents 
data  for  these  vehicles. 


Table  11  indicates  that  the  rate  of  on-road 
first-event  single-vehicle  rollovers  in  fatal 
single-vehicle  crashes  per  100  vehicles  with 
at  least  one  occupant  fatality  for  the  Bronco 
n  is  slightly  lower  than  the  Toyota  4Ruimer, 
and  is  higher  than  that  of  the  other  five  peer 
vehicles. 


Table  11.— Suzuki  FARS  Analysis  Regarding  On-Road  First-Event  Single-Vehicle  Rollovers 


Make  and  model 


Toyota  4Runner 

Ford  Bronco  II 

Nissan  Pathfinder  

Jeep  Grand  Cherokee  

Chevrolet  TIG  Blazer 

Ford  Explorer 

Isuzu  Trooper 

**  SVCs:  Single  Vehtele  Crashes. 


Model  years 


90-94 
84-90 
87-94 
93-94 
83-90 
91-94 
84-89 


On  road  first- 
event  single- 
vehicle  roll- 
overs in  fatal 
SVCs" 


40 

291 

22 

9 

108 
22 

14 


SVC  involved 
vehicles  with 
occupant  fatal- 
ity 


188 
1.372 

185 

76 

1.057 

227 

146 


On  road  first- 
event  single- 
vehicle  rolk>ver 
in  fatal  SVCs 
per  100  vehi- 
cles with  occu- 
pant fatality 


23.8 
21.2 
11.9 
11.8 
10.2 
9.7 
9.6 


8.0    PETITIONER'S  DATA  ANALYSIS 

In  support  of  his  petition,  the  petitioner 
stated  that  sworn  deposition  testimony  of  Dr. 
Michelle  Vogler,  a  statistical  expert  retained 
by  Pord  in  Bronco  II  product  liability 
litigation,  shows,  by  actual  count,  that  there 
have  been  5,672  rollovers  of  Bronco  II 
vehicles  in  six  states  during  a  six-year  time 
period.  The  petitioner  extrapolated  this 
figure  to  assert  that  "there  have  been  50,000 
Bronco  II  rollovers  nationally  since  the 


subject  vehicles  were  first  placed  in  the 
hands  of  American  consumers."  By  his 
estimation,  "as  many  as  300,000  Bronco  II 
owners  are  going  to  suffer  the  same  fate 
(rollover]." 

After  reviewing  NASS/CDS  data,  the 
agency  believes  that  Mr.  Heiskell's 
extrapolation  overstates  the  number  of 
Bronco  II  rollovers  that  would  be  expected  in 
a  14-year  period.  Regardless,  the  absolute 
number  of  rollovers  is  an  inappropriate 


measure  for  an  analysis  of  rollover 
propensity.  The  petitioner's  extrapolation 
focuses  on  the  number  of  rollovers  of  any 
type  (as  opposed  to  first-event  rollovers)  and 
represents  the  raw  number  of  rollovers 
expected  (as  opposed  to  the  rollover  rate) 
over  a  14-year  period,  without  adjusting  for 
attrition  of  the  Bronco  II  fleet  over  time.  In 
contrast,  NHTSA's  analysis  uses  the 
percentage  of  single-vehicle  crashes  in  which 
a  firet-event  single-vehicle  rollover  occurred. 
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First,  the  total  number  of  rollovers  is,  to  a 
large  degree,  related  directly  to  the  number 
of  vehicles  on  the  road.  Thus,  everything  else 
being  equal,  two  make/models  with 
equivalent  rollover  [Ht)pensity  could  have 
vastly  different  numbers  of  rollovers  based 
solely  on  variations  in  the  on-road  fleet  of 
each  make/model.  Therefore,  the  total 
number  of  rollovers  is  insufficient  on  its  own 
to  assess  risk.  Risk  assessment  is  based  on 
normalized  populations  and  expected 
outcomes,  and  can  be  best  accomplished 
using  the  agency's  long-accepted  metric, 
"first-event  single-vehicle  rollovers  per 
single-vehicle  crash." 

Secondly,  the  agency  used  first-event 
single-vehicle  rollovers  as  its  measure 
because  these  crashes  focus  more  on  the 
handling  and  stability  aspects  of  vehicle 
performance  than  do  all  rollovers  combined. 
Subsequent  event  rollovers,  which  were 
included  in  the  petitioner's  extrapolation, 
generally  result  from  multiple-vehicle 
collisions  and  collisions  with  objects  such  as 
utility  poles,  guardrails,  etc.,  where  the 
inherent  handling  and  stability  of  each 
vehicle  plays  a  lesser  role  due  to  the  presence 
of  forces  exerted  upon  the  vehicle  by  its 
collision  partner. 

The  use  of  first-event  single-vehicle 
rollovers  per  single-vehicle  crash  has  been 
the  focus  of  most  serious  efforts  to  relate 
vehicle  roll  stability  measures  to  real-world 
vehicle  rollover  propensity.  The  agency 
subscribes  to  this  approach,  and  believes  that 
this  measure  is  an  effective  way  to  focus  on 
the  contribution  of  vehicle  stability  to 
rollover  propensity,  while  the  total  number 
of  rollovers  experienced  by  a  particular 
make/model  is  not. 

9.0    Findings 

1.  An  analysis  of  rollover  complaints  in  the 
ODI  consumer  database  reveals  a  sharp 
decrease  in  Bronco  n  rollover  complaints 
since  EA89-013  was  closed.  Additionally,  an 
analysis  of  ODI  rollover  complaints  received 
since  1994  on  peer  vehicles  does  not  suggest 
that  the  subject  vehicles  have  an  abnormally 
high  rollover  propensity  compared  to  other 
sport  utility  vehicles. 

2.  Earlier  analyses  of  rollover  propensity 
demonstrated  that  the  Bronco  n  first-event 
single-vehicle  rollover  rate  was  consistent 
with  that  of  its  peers,  and  the  recently 
updated  analyses,  using  both  state  and  NASS 
data,  confirm  this  finding. 

3.  PARS  data  indicate  that  the  subject 
vehicles  have  a  percentage  of  first-event 
single-vehicle  rollover  fatal  crashes  (out  of  all 
fotal  single  vehicle  crashes)  and  a  percentage 
of  first-event  single  vehicle  rollover  fatalities 
(out  of  all  fatalities  in  single  vehicle  crashes) 
that  are  substantially  higher  than  that  of  five 
peer  vehicles,  although  the  results  for  the 
Bronco  n  are  somewhat  similar  .to  those  for 
the  Toyota  4Runner. 

4.  The  Bronco  II  had  a  similar  number  of 
fotalities  per  involved  occupant  in  first-event 
single-vehicle  rollover  crashes  when 
compared  to  the  Jeep  Cherokee  and  possibly 
to  the  Toyota  4Runner,  and  had  more 
fatalities  per  involved  occupant  in  first-event 
single-vehicle  rollover  crashes  when 
compared  to  three  other  peer  vehicles.  This 
suggests  that  if  a  first-event  single-vehicle 


rollover  occurs,  there  is  more  likely  to  be  a 
fatality  in  a  Bronco  II  than  in  some,  but  not 
all,  of  its  peers. 

5.  A  review  of  PARS  data  between  1991 
and  1996  describing  occupant  ejection  path 
did  not  indicate  a  difference  between  the 
Bronco  II  and  its  peers,  in  part  because  most 
ejection  paths  were  coded  "unknown"  in 
PARS.  ^ 

6.  A  detailed  review  of  the  47  NASS  cases 
in  which  there  was  a  Bronco  II  first-event 
single-vehicle  rollover  did  not  permit  an 
identification  of  a  "most  probable"  occupant 
ejection  path. 

7.  In  analyses  conducted  by  Pord,  the 
Bronco  II's  first-event  single-vehicle  rollover 
rate,  measured  as  a  proportion  of  the  number 
of  registered  vehicles,  is  similar  to  that  of 
several  of  its  sport  utility  vehicle  peers, 
pickups  and  a  passenger  car.  In  a  logistic 
regression  analysis  which  controlled  for 
driver  and  roadway  variables,  a  duplication 
of  NHTSA's  EA89-013  analysis  using  newer 
data,  the  Bronco  II  rollover  rate  was  relatively 
high,  but  was  not  statistically  significantly 
different  from  that  of  most  of  its  peers. 

8.  Suzuki's  PARS  analysis  indicates  that 
the  Bronco  n  and  one  of  its  peers  have  a 
similar  rate  of  "on-road"  first-event  single- 
vehicle  rollovers  as  a  percentage  of  all  single 
vehicle  fatal  crashes. 

9.  The  petitioner's  estimate  of  the  number 
of  rollover  crashes  involving  the  Bronco  D 
appears  to  overestimate  the  number.  In  any 
event,  the  total  number  of  rollover 
occurrences  involving  a  particular  vehicle  is 
not  an  appropriate  analytical  tool  to  assess 
rollover  risk. 

10.0    Conclusion 

The  focus  of  this  defect  petition  was  on  the 
allegedly  high  rollover  propensity  of  the 
Bronco  II.  Consistent  with  its  findings  several 
years  ago  at  the  time  it  closed  EA89-013, 
ODI's  analysis  of  more  recent  data  indicates 
that  the  rollover  propensity  of  the  Bronco  D 
does  not  stand  out  from  that  of  other  peer 
SUVs.  Although  it  was  not  directly  raised  by 
the  petitioner,  ODI  conducted  an  extensive 
analysis  of  the  crashworthiness  of  the  Bronco 
n  in  rollover  crashes.  These  analyses 
indicated  a  cause  for  concern,  since  the 
Bronco  II  vehicles  have  a  percentage  of  first- 
event  single  vehicle  rollover  fatal  crashes  and 
a  percentage  of  first-event  single  vehicle 
rollover  fetalities  that  are  substantially  higher 
than  that  of  most  of  the  peer  vehicles. 
However,  ODI  was  unable  to  identify  a  most 
probable  ejection  path  or  to  identify  a 
specific  aspect  of  the  vehicle  that  appeared 
to  adversely  affect  the  vehicle's  rollover 
crashworthiness. 

Based  on  the  information  presented  above, 
as  well  as  the  age  of  the  subject  vehicles,  it 
is  unlikely  that  NHTSA  would  issue  an  order 
for  the  notification  and  remedy  of  a  safety- 
related  defect  in  the  subject  vehicles  at  the 
conclusion  of  the  investigation  requested  in 
the  petition.  Therefore,  in  view  of  the  need 
to  allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the  agency's 
safety  mission,  the  petition  is  denied. 

[PR  Doc.  99-12579  Filed  5-14-99;  3:29  pm] 
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Dan  Hill  &  Associataa,  Inc.;  Application 
for  Renewal  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  224 

We  are  asking  for  comments  on  the 
application  by  Dan  Hill  &  Associates, 
Inc.  ("Dan  Hill"),  of  Norman,  Oklahoma, 
for  a  renewal  of  its  existing  temporary 
exemption  from  Motor  Vehicle  Safety 
Starfdard  No.  224  Rear  Impact 
Protection.  As  before,  Dan  Hill  asserts 
that  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  the  subject.  This 
action  does  not  mean  that  we  have  made 
a  judgment  yet  about  the  merits  of  the 
application. 

We  granted  Dan  Hill  a  1-year 
temporary  exemption  from  Standard  No. 
224  on  January  26,  1998  (63  FR  3784). 
The  exemption  was  to  expire  on 
February  1, 1999,  but  Dan  Hill  filed  a 
timely  application  for  renewal,  and,  as 
provided  by  49  CFR  555.8(e),  the 
exemption  will  continue  in  effect  until 
we  make  a  decision  on  its  application. 
The  company  has  requested  an 
extension  of  this  exemption  until 
February  1,2001. 

The  information  below  is  based  on 
material  from  Dan  Piill's  original  and 
renewal  applications. 

Why  Dan  Hill  Needs  to  Renew  Its 
Exemption. 

Dan  Hill  manufectures  and  sells  a 
horizontal  discharge  trailer  ("Flow 
Boy")  that  is  used  in  the  road 
construction  industry  to  deliver  asphalt 
and  other  road  building  materials  to  the 
construction  site.  The  Flow  Boy  is 
designed  to  connect  with  and  latch  onto 
various  paving  machines  ("pavers"). 
The  Flow  Boy,  with  its  hydraulically 
controlled  horizontal  discharge  system, 
discharges  hot  mix  asphalt  at  a 
controlled  rate  into  a  paver  which 
overlays  the  road  surface  with  asphalt 
material. 

Standard  No.  224  required,  effective 
January  26, 1998,  that  all  trailers  writh  a 
GVWR  of  4536  I^  or  more,  including 
Flow  Boy  trailers,  be  fitted  with  a  rear 
impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  InstaUation 
of  the  rear  impact  guard  will  prevent  the 
Flow  Boy  from  connecting  to  the  pavw. 
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Thus,  Flow  Boy  trailers  wiU  no  longer 
be  functional  and  contractors  will  be 
forced  to  use  standard  dump  body 
trucks  or  trailers  with  their  inherent 
limitations  and  safety  risks. 

Dan  Hill's  Reasons  Why  Compliance 
Would  Cause  Substantial  Economic 
Hardship  to  a  Manufacturer  That  Has 
Tried  in  Good  Faith  To  Comply  With 
Standard  No.  224. 

At  the  time  of  its  initial  application, 
Dan  Hill  told  us  that  it  had 
manufactured  81  Flow  Boy  trailers  in 
1996  (plus  21  other  trailers).  Its 
production  in  the  12-month  period 
preceding  its  application  for  renewal 
was  "130  units  for  the  domestic  market 
and  35  units  for  the  international 
market." 

Dan  Hill  originally  asked  for  a  year's 
exemption  in  order  to  explore  the 
faasibility  of  a  rear  impact  guard  that 
would  allow  the  Flow  Boy  trailer  to 
connect  to  a  conventional  paver.  It  has 
concentrated  its  efforts  this  past  year  in 
investigating  the  feasibility  of  a 
retractable  rear  impact  guard,  which 
will  enable  Flow  Boys  to  continue  to 
connect  to  pavers. 

In  the  absence  of  an  exemption,  Dan 
Hill  originally  asserted  that 
approximately  60  percent  of  its  work 
force  would  have  to  be  laid  ofi;  it  now 
argues  that  bilure  to  extend  its 
exemption  would  ultimately  cause  a  lay 
off  of  "approximately  70  percent"  of  its 
work  force.  If  the  exemption  were  not 
renewed,  Dan  Hill's  gross  sales  would 
decrease  by  $8,273,117.  Its  cumulative 
net  income  after  taxes  for  the  fiscal 
years  1995, 1996,  and  1997  was 
$303,303.  It  projected  a  net  income  of 
$356,358  for  fiscal  year  1998. 

At  the  time  of  its  original  application, 
its  studies  show  that  the  placement  of 
the  retractable  rear  impact  guard  would 
likely  catch  excess  asphalt  as  it  was 
discharged  into  the  pavement  hopper. 
Further,  the  increased  cost  of  the  Flow 
Boy  would  likely  cause  contractors  to 
choose  the  cheaper  alternative  of  dump 
trucks.  Finally,  the  increased  weight  oi 
the  retractable  rear  impact  guard  woiild 
significantly  decrease  the  pay  load  of  the 
Flow  Boy. 

Dan  Hill  sent  its  Product  Specialist  to 
Germany  in  1994  to  view  imderride 
protection  guards  installed  by  a  German 
customer  on  Flow  Boy  trailers  but  the 
technology  proved  inapplicable  because 
of  differences  between  German  and 
American  pavers.  Manufacturers  of 
paving  machines  are  not  interested  in 
redesigning  their  equipment  to 
acconunodate  a  Flow  Boy  with  a  rear 
impact  guard.  Dan  Hill  contacted  a 
British  manufactmer  of  a  retractable  rear 


impact  guard  but  the  information 
received  by  the  time  of  its  initial 
application  did  not  look  encouraging. 

During  the  time  that  the  exemption 
has  been  in  effect,  Dan  Hill  has 
continued  its  efforts  to  locate  a  source 
for  a  retractable  rear  impact  guard, 
locating  one  in  Europe  which  "was  in 
the  process  of  designing  a  retractable 
guard  that  would  meet  Standard  No.  223 
specifications  and  attach  to  the  Flow 
Boy  trailer  while  allowing  the  Flow  Boy 
to  attach  to  a  paver."  However,  the 
European  retractable  rear  impact  guard, 
which  was  of  a  "swing  out"  design, 
raised  problems  of  worker  safety, 
reduced  payload  because  of  the  guard's 
weight,  accumulation  of  asphalt  paving 
material  on  the  guaid,  and  prohibitive 
costs.  Dan  Hill  is  now  examining  the 
feasibility  of  a  "swing  in"  guard.  It  is 
working  with  an  English  source  to 
develop  a  guard  that  will  comply  with 
Standard  No.  223.  Dan  Hill  will  then 
install  the  guard  on  several  Flow  Boy 
trailers  to  determine  whether  further 
design  modifications  are  required.  It 
anticipates  full  compUance  at  the  end  of 
a  further  exemption  of  2  years. 

Dan  HiU's  Reasons  Why  a  Temporary 
Exemption  Would  be  in  the  Public 
Interest  and  Consistent  With  Objectives 
of  Motor  Vehicle  Safety 

Dan  Hill  believes  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because  the  Flow  Boy  aids  in  the 
construction  of  the  national  road 
system.  Flow  Boy  spends  very  little  of 
its  operating  life  on  the  highway  and  the 
likelihood  of  its  being  involved  in  a 
rear-end  collision  is  minimal.  In 
addition,  the  design  of  the  Flow  Boy  is 
such  that  the  rear  tires  act  as  a  huffier 
and  reduce  the  likelihood  of  impact 
with  the  trailer. 

How  You  May  Comment  on  Dan  Hill's 
Application 

If  you  would  like  to  comment  on  Dan 
Hill's  application,  please  do  so  in 
writing,  in  duplicate,  referring  to  the 
docket  and  notice  nimiber,  and  mail  to: 
Docket  Management,  National  Highway 
Traffic  Safety  Administration,  room  PL- 
401, 400  Seventh  Street,  SW, 
Washington,  DC  20590. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  date  indicated  below.  Comments  are 
available  for  examination  in  the  docket 
in  room  PL-401  both  before  and  after 
that  date,  between  the  hours  of  10  a.m. 
and  5  p.m.  To  the  extent  possible,  we 
also  consider  comments  filed  after  the 
closing  date.  We  will  publish  our 


decision  on  the  application,  pursuant  to 
the  authority  indicated  below. 
Comment  closing  date:  June  18, 1999. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  May  14, 1999. 

L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-12627  Filed  5-18-99;  8:45  am] 

BILUNG  CODE  4S10-a»-P 


DEPARTMENT  OF  THE  TREASURY 
Offlca  of  Thrift  Supervision 

[AC-5:  OTS  No.  4202] 

Alaska  Federal  Savings  Bank,  Juneau, 
Alaska;  Approval  of  Converskm 
Application 

Notice  is  hereby  given  that  on  May  12, 
1999,  the  Director,  Office  of 
Examination  &  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Alaska 
Federal  Savings  Bank,  Juneau,  Alaska, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  IX:  20552,  and  the  West 
Regional  Office,  Office  of  Thrift 
Supervision,  1  Montgomery  Street,  Suite 
400,  San  Francisco,  California  94104^ 
4533. 

Dated:  May  14, 1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  99-12547  Filed  5-18-99;  8:45  am) 
BiujNG  CODE  sno-ei-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-«:  OTS  No.  22M] 

Indian  Village  Community  Bank, 
Gnadenhutten,  OH;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  May  12, 
1999,  the  Director,  Office  of 
Examination  &  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Indian 
Village  Community  Bank, 
Gnadenhutten,  Ohio,  to  convert  to  the 
stock  forin  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 


Thrift  Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  May  14, 1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  99-12548  Filed  5-18-99;  8:45  am] 
BILUNO  CODE  STSIMn-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-7:  OTS  No.  1368] 

Mechanics  Savings  &  LoBti,  FSA, 
Steelton,  PA;  Approvai  of  Conversion 
Application 

Notice  is  hereby  given  that  on  May  12, 
1998,  the  Director,  Office  of 
Examination  &  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Mechanics 
Savings  &  Loan,  FSA,  Steelton, 
Pennsylvania,  to  convert  to  the  stock 


form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW. 
Washington,  DC  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  May  14, 1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  9»-12549  Filed  5-18-99;  8:45  am] 
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DEPAmHENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doelwt  No.  FR-4511-M-01] 

flequert  for  Proposals;  Contract 
Administrators  for  Project-Based 
SscUon  8  Housing  Assistance 
Paywants  (HAP)  Contracta 

agency:  Office  of  the  Assistant 

Secretary  for  Housing,  HUD. 

ACTION:  Notice  of  Request  for  Proposals. 

SUMMARY:  The  Request  for  Proposals 
(RFP)  provided  in  this  notice  was  issued 
by  HUD  on  May  3, 1999,  and  is  also 
published  in  the  Federal  Register  to 
ensure  a  wider  dissemination.  Through 
this  RFP,  HUD  is  seeking  sources 
interested  in  providing  contract 
administration  services  for  project-based 
Housing  Assistance  Payment  Contracts 
under  Section  8.  This  solicitation  is  not 
a  formal  prociirement  within  the 
meaning  of  the  Federal  Acquisition 
Regulations  (FAR)  but  will  follow  many 
of  those  principles.  The  Request  for 
Proposals  follows  this  Summary. 

Dated:  May  11, 1999. 

William  C  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Request  for  Proposals;  Contract 
Administrators  for  Proiect-Based 
Section  8  Housing  Assistance  Payments 
(HAP)  Contracts 
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1.  Introduction 

This  is  the  Department  of  Housing 
and  Urban  Development's  (HUD) 
Request  For  Proposals  (RFP)  to  provide 
contract  administration  services  for 
project-based  Housing  Assistance 
Payments  (HAP)  Contracts  under 
Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f)  (Section 
8).  Of  the  approximately  24,200  project- 
based  Section  8  HAP  Contracts  in  effect. 
Public  Housing  Agencies  (PHAs) 
ciurently  administer  approximately 
4,200.  These  PHAs  will  generally 
continue  to  administer  these  H^ 
Contracts  until  expiration.  HUD 
administers  the  balance  of 
approximately  20,000.  This  RFP  covers 
contract  administration  for  most  of  these 
HUD  administered  contracts. 

When  HUD  renews  the  expired 
project-based  HAP  Contracts  that  PHAs 
currently  administer,  HUD  generally 
expects  to  transfer  contract 
administration  of  the  renewed  HAP 
Contracts  to  the  Contract  Administrator 
(CA)  it  selects  through  this  RFP  for  the 
service  area  where  the  property  is 
located.  This  RFP  does  not  apply  to 
contract  administration  of  Section  8 
projects  assisted  under  the  Section  8 
moderate  rehabilitation  program 
(including  the  Section  8  moderate 
rehabilitation  single  room  occupancy 
program)  or  the  Section  8  project-based 
certificate  program,  or  to  contract 
administration  of  Section  9  projects  to 
be  assisted  under  the  Section  8  project- 
based  voucher  program. 


The  successful  offerors  under  this 
RFP  will  oversee  HAP  Contracts,  in 
accordance  with  HUD  regulations  and 
requirements.  The  CAs  responsibilities 
will  be  governed  by  an  Annual 
Contributions  Contract  (ACC)  entered 
into  with  HUD  (Attachment  m).  After 
execution  of  the  ACC,  the  CA  will 
subsequently  assume  or  enter  into  HAP 
Contracts  with  the  owners  of  the  Section 
8  properties.  The  Contract 
Administrator  will  monitor  and  enforce 
the  compliance  of  each  property  owner 
with  the  terms  of  the  HAP  Contract  and 
HUD  regulations  and  requirements. 

Proposals  in  response  to  this  RFP  may 
cover  an  area  no  smaller  than  an 
individual  State  (or  U.S.  Territory). 
Proposals  may  cover  one  or  more  HUD 
Multifomily  Hubs  or  one  or  more  States 
(or  U.S.  Territory).  Geographic  Service 
Area  Jurisdiction  (Attachment  II) 
describes  the  jurisdictions  of  the 
Multifamily  Hubs.  HUD  encourages 
proposals  through  joint  ventures  and 
other  public/private  partnerships 
between  public  housing  agencies  and 
other  private  or  non-profit  entities. 

Under  the  approximately  20,000 
Section  8  HAP  Contracts  this  RFP 
covers,  HUD  pays  billions  of  dollars 
annually  to  owners  on  behalf  of  eligible 
property  residents.  HUD  seeks  to 
improve  its  performance  of  the 
management  and  operations  of  this 
function  through  this  RFP. 

Specifically,  HUD  seeks  through  this 
solicitation  to  achieve  three 
programmatic  and  three  administrative 
objectives. 

Programmatic  Objectives 

•  Calculate  and  pay  Section  8  rental 
subsidies  correctly. 

•  Administer  project-based  Section  8 
HAP  Contracts  consistently. 

•  Enforce  owner  obligations  to 
provide  decent  housing  for  eligible 
families. 

Administrative  Objectives 

•  Execute  ACCs  only  with  entities 
that  have  the  qualifications  and 
expertise  necessary  to  oversee  and 
manage  affordable  housing  and  that 
have  the  capacity  to  perform  the 
required  services  widi  requisite 
personnel  and  other  resources. 

•  Get  the  best  value  for  dollars  spent 
for  CA  services. 

•  Encoiu^ge  the  development  of  joint 
ventures  and/or  partnerships  for 
contract  administration  services  to 
obtain  the  benefit  of  the  best  practices 
of  both  public  and  private  sectors. 
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2.  Overview  of  Contract 
Administrator's  Responsibilities 

Contract  Administrators  must 
administer  Section  8  HAP  Contracts  in 
accordance  with  the  ACC,  Federal  law, 
and  HUD  regulations  and  requirements, 
both  current  and  as  amended  in  the 
future.  The  ACC  with  the  CA  will 
specify  the  area  where  the  CA  is 
required  to  provide  contract 
administration  services  (service  area). 
The  ACC  will  specify  the  Section  8 
assisted  tmits  imder  HAP  Contracts  that 
HUD  assigns  to  the  Contract 
Administrator  for  servicing  (covered 
units).  From  time  to  time  during  the 
term  of  the  ACC,  HUD  may  add  or 
delete  covered  units  for  contract 
administration  imder  the  ACC.  Some 
imits  may  be  assigned  to  Participating 
Administrative  Entities  (PAE)  by  the 
Office  of  Miiltifamily  Housing 
Assistance  Restructuring  (OMHAR)  for 
contract  administration.  On  an  annual 
basis,  the  CA  will  request  funds  from 
the  HUD  Financial  Management  Center 
(FMC)  to  cover  the  Section  8  funds  to 
be  disbursed  to  owners  for  eligible  units 
under  the  HAP  Contract. 

Under  this  RFP.  the  offerors  will 
competitively  bid  to  perform  contract 
administration  services  for  properties 
with  project-based  Section  8  HAP 
Contracts.  A  list  of  the  projects  which 
may  be  assigned  under  this  RFP  is 
located  at  www.hud.gov/fha/mfli/rfp/ 
sec8r^.html. 

The  Statement  of  Work  details  core 
functions  (tasks)  that  the  Contract 
Administrator  must  perform. 

The  major  tasks  of  the  Contract 
Administrator  imder  the  ACC  and  this 
RFP  include,  but  are  not  limited  to: 

•  Monitor  project  owners'  compliance 
with  their  obUgation  to  provide  decent, 
safe,  and  sanitary  housing  to  assisted 
residents. 

•  Pay  property  owners  accurately  and 
timely. 

•  Submit  required  documents 
accurately  and  timely  to  HUD  (or  a  HUD 
designated  agent). 

•  Comply  with  HUD  regulations  and 
requirements,  both  current  and  as 
amended  in  the  future,  governing 
administration  of  Section  8  HAP 
contracts. 

2.1    Eligibility  for  Participation 

By  law,  HUD  may  only  enter  into  an 
ACC  with  a  legal  entity  that  qualifies  a^ 
a  "public  housing  agency"  (PHA)  as 
defined  in  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.). 
However,  that  does  not  preclude  joint 
ventvues  or  other  partnerships  between 
a  PHA  and  other  public  or  private 


entities  to  carry  out  the  PHA's  contract 
administration  responsibilities  imder 
the  ACC  between  the  PHA  and  HUD. 

Under  the  law,  a  public  housing 
agency  is  defined  as  a: 

■"  *  *  State,  county,  municipality,  or 
other  governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof]  which  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  low-income 
housing."  (42  U.S.C.  1437a(b)(6)). 

2.2  Definition  of  a  Public  Housing 
Agency 

To  qualify  as  a  PHA  that  may  enter 
into  a  Section  8  ACC  with  HUD.  the 
legal  entity  must  be  one  of  the 
following: 

A  general  or  special  purpose 
governmental  entity:  Such  governmental 
entities  include  a  State,  mimicipality, 
housing  authority,  or  governmental 
public  benefit  corporation. 

A  multi-state,  interstate  or  regional 
governmental  entity. 

An  instrumentality  entity:  Such 
instrumentality  entity  must  act  as  an 
instrumentality  of  a  parent 
governmental  entity,  or  multiple  parent 
governmental  entities.  The 
instrumentality  entity  may  be  a  for- 
profit  or  not-for-profit  entity. 

HUD  may  require  the  submission  of 
legal  opinions  and  organizational 
documents  needed  to  determine 
whether  an  entity  qualifies  as  a  PHA. 

In  addition,  the  PHA  and  any  related 
entity  must  obtain  clearance  under  HUD 
Previous  Participation  procedures  (see 
Form  HUD-2530)  prior  to  execution  of 
the  ACC. 

2.3  Instrumentality  Entity  Eligibility 

An  instnmientality  entity  may  be  an 
entity  that  already  exists  when  the 
offeror  submits  a  proposal  to  HUD 
under  this  RFP,  or  a  legal  entity 
specially  formed  subsequent  to  proposal 
submission,  and  prior  to  execution  of 
the  ACC  between  the  entity  and  HUD, 
to  carry  ,out  contract  administration 
under  the  ACC. 

To  qualify  as  an  "instrumentality 
entity",  the  relationship  between  an 
instrumentality  entity  and  a 
governmental  entity  ("parent  entity") 
must  include  all  of  the  following 
characteristics: 

•  The  parent  entity  must  have  the 
right  to  approve  the  corporate  charter  or 
other  organic  dociiments  of  the 
instrumentality  entity,  including  the 
right  to  approve  any  amendments. 

•  The  parent  entity  must  have  the 
right  to  control,  direct  and  authorize  the 
execution  of  the  ACC  between  HUD  and 
the  instnunentality  entity. 


•  The  parent  entity  must  have  the 
right  to  directly  or  indirectly  control 
operation  of  the  instrumentality  entity. 

•  The  parent  entity  must  have  the 
right  that  upon  dissolution  or 
termination  of  the  instrumentality 
entity,  title  to  all  real  or  personal 
property  held  by  the  instnunentality 
entity  must  be  transferred  to  the  parent 
entity  or  an  entity  designated  by  the 
parent  entity. 

Before  execution  of  the  ACC  with  an 
instrumentality  entity,  HUD  will,  upon 
submission  of  appropriate 
docimientation  as  required  by  HUD, 
determine  whether  the  private 
instrumentality  entity  has  been  properly 
established,  possesses  the  required 
power  and  jurisdiction  to  carry  out 
contract  administration  in  the  service 
area,  and  qualifies  as  an  instrumentality 
entity  as  described  above. 

The  charter  or  other  oiganic 
documents  of  the  instrumentality  entity 
(e.g.,  certificate  of  incorporation, 
partnership  agreement  or  certificate) 
must  provide  that  the  instnunentality 
entity  is  authorized  to  "engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing." 

Governmental  parent  entities  may 
partner  with  private  for-profit  or  non- 
profit entities  that  hold  an  interest, 
directiy  or  indirecUy,  in  an 
instrumentality  entity  so  long  as  such 
instnunentality  entity  is  otherwise  in 
compliance  with  the  above  stated 
requirements  for  eligibility  of  an 
instrumentality  entity.  Private  entities 
may  contract  directiy  with  an 
instrumentality  entity. 

As  stated  in  the  evaluation  criteria,  a 
proposal  for  contract  administration  by 
an  instrumentality  entity  imder  ACC 
between  HUD  and  such  entity  shall 
specify  any  services  or  functions  to  be 
provided  or  performed  by  the  parent 
entity,  or  by  any  other  entity  which 
holds  a  direct  or  indirect  interest  in 
such  instrumentaUty,  to  carry  out  or 
support  Section  8  contract 
administration  in  accordance  with  the 
ACC  and  this  RFP.  If  the  proposal  is 
accepted,  such  parent  or  other  entity 
shall  enter  into  a  contract  with  the 
instrumentality  entity,  prior  to 
execution  of  the  ACC,  that  specifies  all 
such  services  or  functions,  and  the 
contract  shall  obligate  the  parent  entity 
to  provide  such  services  or  functions. 
Such  contract  shall  specify  that  HUD  is 
a  third-party  beneficiary  of  such 
contract  and  shall  be  executed  by  the 
parent  and  instrumentality  entities  and 
be  in  the  form  and  substance  approved 
by  HUD. 
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3.  Statement  of  Work 

3.1    Overview 

3.1.1    Perfbnnance  Based  Contracting 

For  work  performed  under  ACCs 
awarded  in  response  to  this  RFP,  HUD 
will  use  Performance-Based  Service 
Contracting  (PBSC).  PBSC  is  based  on 
the  development  of  a  performance  work 
statement,  which  defines  the  work  in 
measurable,  mission-related  terms  with 
established  performance  standards  and 
review  methods  to  ensure  quality 
assurance.  PBSC  assigns  incentives  to 
reward  performance  that  exceeds  the 
minimally  acceptable  and  assesses 
penalties  for  imsatisfactory 
performance. 

Tae  CA  must  complete  all  tasks 
described  in  this  section  of  the  RFP, 
including  both  "Requirements"  and 
"Incentive  Based  Performance 
Standards."  Failure  to  complete  the 
tasks  will  result  in  defeult  of  the  tenns 
and  conditions  of  the  ACC.  HUD  may 
terminate  the  ACC  at  any  time  in  whole 
or  in  part  if  HUD  determines  that  the  CA 
has  conunitted  any  defaidt  under  the 
ACC. 

The  specified  tasks  outlined  will 
provide  the  offeror  with  the  necessary 
information  to  complete  the  Submission 
of  Proposal  Form  (Attachment  U). 

3.1.2  Elements  of  Core  Tasks 
Descriptions 

The  description  of  each  core  task 
contains  the  following  elements: 

Outcome:  The  required  result  of  the 
task. 

Requirements:  A  general  description 
of  specific  tasks  the  CA  must  poform. 

Note:  CAs  must  perfonn  each  task  in 
accordance  with  all  relevant  HUD  regulations 
and  requirements  in  effect  during  the  term  of 
the  ACC.  The  RFP  does  not  set  forth  the 
details  of  such  regulations  and  requirements. 

Reference:  Current  HUD  regulations 
and  other  HUD  requirements  related  to 
each  task. 

Incentive  Based  Performance 
Standards:  A  description  of  specific 
elements  of  each  core  task.  HUD  will 
measure  the  CA's  performance  of  each 
such  element  as  the  performance 
standard  to  determine  the  CA's  earned 
Administrative  and  Incentive  Fees. 

Quality  Assurance:  A  listing  of  the 
methods  and  resotirces  HUD  will  use  to 
verify  the  accuracy  of  CA's  reported 
performance  and  accomplishments. 
HUD  may  use  other  methods  that  it 
deems  appropriate  to  assure  quality. 

3.1.3  HUD  Regulations  and 
Requirements 

All  references  mentioned  in  the  tasks 
may  be  obtained  through  HUD's  website 


(http://www.hudclips.org/cgi/ 
index.cgi.)  from  which  interested  parties 
may  obtain  HUD  handbooks  and  other 
directives  or  through  the  HUD 
Multifamily  Clearinghouse  at  1-800- 
685-8470.  It  should  be  noted  that  the 
regulations  and  directives  listed  are  the 
current  instructions  and  requirements 
and  may  be  updated  from  time  to  time. 

HUD  does  not  represent  that  the 
references  listed  in  the  RFP  or  on  the 
HUD  website  are  a  complete  listing  of 
current  relevant  HUD  regulations  and 
requirements.  In  addition,  HUD 
regulations  and  other  requirements  may 
change  from  time  to  time  during  the 
term  of  the  ACC. 

HUD's  codified  regulations  are  issued 
as  Title  24  of  the  Code  of  Federal 
Regulations  (CFR).  Revisions  or 
additions  to  HUD  regulations  are 
initially  published  in  the  Federal 
Register.  HUD  may  also  publish  Federal 
Register  notices.  In  addition  to 
publication  in  the  Federal  Register  and 
the  CFR,  HUD  issues  additional  program 
requirements  as  HUD  "directives", 
including  HUD  notices,  handbooks  and 
forms. 

The  CA  will  be  required  to  carry  out 
the  tasks  described  in  this  Section,  as 
well  as  other  responsibilities  related  to 
contract  administration  imder  the  ACC, 
in  accordance  with  all  HUD  regulations 
and  requirements  in  effect  from  time  to 
time,  as  well  as  other  responsibilities 
related  to  contract  administration  under 
the  ACC. 

3.1.4    Core  Tasks 

The  RFP  describes  eleven  core  tasks 
that  the  CA  must  perform: 

1.  Conduct  management  and 
occupancy  reviews. 

2.  Adjust  contract  rents. 

3.  Process  HAP  contract  terminations 
or  expirations. 

4.  Pay  monthly  vouchers  firom  Section 
8  owners. 

5.  Respond  to  health  and  safety 
issues. 

6.  Submit  Section  8  budgets, 
requisitions,  revisions  and  year-end 
statements. 

7.  Submit  audits  of  the  CA's  financial 
condition. 

8.  Monitor  owners  progress  in 
addressing  Aimual  Financial  Statement 
deficiencies. 

9.  Renew  HAP  contracts. 

10.  Report  on  CA  operating  plans  and 
progress. 

11.  Follow  up  on  results  of  physical 
inspections  of  Section  8  projects.  3.2 
Management  and  Occupancy  Reviews 

The  CA  must  conduct  an  on-site 
management  and  occupancy  review  of 
each  Section  8  property,  no  less  than 
annually.  (Some  properties  may  have 


multiple  HAP  contracts.)  The  review 
must  be  a  comprehensive  assessment  of 
the  owner's  procedures  for  directing  and 
overseeing  project  operations,  and  Ae 
adequacy  of  the  procedures  for  carrying 
out  day  to  day,  front  line  activities. 
Some  examples  of  the  areas  that  the  CA 
must  audit  are:  maintenance,  security, 
leasing,  occupancy,  certification  and 
recertification  of  family  income,  and 
determination  of  the  family  payments, 
financial  management,  Management 
Improvement  and  Operating  (MIO) 
Plans,  and  general  maintenance 
practices.  'The  results  of  the  on-site 
review  must  provide  adequate 
documentation  to  support  any 
enforcement  actions  proposed  against 
the  owner  by  the  CA  or  HUD. 

Outcome:  Identify  and  resolve  areas  of 
noncompliance  with  HUD  regulations 
and  other  requirements. 

Requirements 

•  Schedule  and  conduct  annual 
reviews  of  each  property,  using  form 
HUD-9834  or  other  appropriate 
doctunentation. 

•  Evaluate  the  owner's  operating 
policies  and  procedures  following 
guidance  in  the  appropriate  HUD 
directives. 

•  Verify  compliance  with  HUD 
regulations  and  requirements  regarding 
occupancy  issues  (e.g.,  resident 
eligibility  and  selection,  examination 
and  reexamination  of  family  income  and 
assets,  household  characteristics)  and 
verify  that  correct  documentation  is 
contained  in  each  resident  file  to 
support  claims  for  payment  under  the 
HAP  contract.  Use  the  following 
resident  file  random  sampling: 


Number 
of  units 

Minimum  file  sample 

100  or 

5  files  plus  1  for  each  10  untts 

fewer. 

over  50. 

101-600 

10  files  plus  1  for  each  50  units  or 

partof  50over  100. 

601- 

20  files  plus  1  for  each  100  units 

2000. 

or  part  of  100  over  600. 

Over 

34  files  plus  1  for  each  200  units 

2,000. 

or  part  of  200  over  2,200. 

•  If  the  CA's  review  of  the  sample 
indicates  a  problem,  the  CA  must 
require  the  owner/agent  to  conduct  a 
100%  review  of  the  files  and  report  the 
results  of  the  review  to  the  CA.  The  CA 
will  test  the  review  done  by  the  owner/ 
^nt  to  determine  its  reliability  and 
accuracy. 

•  Verify  owner  compliance  with  civil 
rights  regulations,  including  Title  VI, 
Title  Vm,  the  Americans  with 
Disabilities  Act,  and  Section  504  of  the 
Rehabilitation  Act  of  1973. 
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•  Notify  the  jurisdictional  HUD  office 
by  close  of  next  business  day  of  any 
potential  fraud  or  potential  violations  of 
law  identified  during  the  reviews. 

•  Prepare  and  submit  to  the  owner/ 
agent  and  jurisdictional  HUD  office  a 
written  report,  on  form  HUD-9834,  or 
other  appropriate  HUD-required 
documents,  within  30  days  of  review, 
outlining  any  findings  and 
recommendations  for  corrective  action. 

•  Monitor  implementation  of 
corrective  action.  Notify  jurisdictional 
HUD  office  within  one  business  day 
when  enforcement  action  is  required. 

•  Enter  required  information  into 
HUD  data  systems. 

Refierences 

HUD  Handbook  4350.1 
HUD  Handbook  4350.3 

Incentive  Based  Performance  Standards 

1.  The  CA  must  conduct  annual 
Management  and  Occupancy  Reviews  in 
accordance  with  the  CA  submitted  and 
HUD  approved  workplan  according  to 
HUD  requirements,  document  corrective 
actions  taken  against  Section  8  owners 
or  families,  and  monitor 
implementation  of  necessary  corrective 
action. 

2.  CA's  review  must  docimient  on  the 
appropriate  form  Section  8  owoier 
compUance  with  civil  rights  regulations, 
includmg  Title  VI,  Title  Vm.  the 
Americans  with  Disabilities  Act,  and 
Section  504  of  the  Rehabilitation  Act  of 
1973  and  forward  to  the  owner  and  the 
appropriate  jurisdictional  HUD  office 
within  30  days. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reports 

3.3    Rental  Adjustments 

Contract  rent  tmder  each  Section  8 
HAP  contract  must  be  adjusted  during 
the  HAP  contract  term  in  accordance 
with  the  HAP  contract  and  HUD 
requirements. 

The  CA  must  process  rent 
adjustments  correctly. 

Outcome:  Contract  rent  adjustments 
are  timely  and  correct. 

Requirements: 

A.  Budget  Based  Adjustments 

Where  applicable,  the  budget  based 
rent  adjustment  method  requires  owners 
to  submit  an  operating  budget  and 
supporting  dociunentation  for  CA 
review. 

The  CA  will  determine  budget  based 
adjustments  for  contract  rent  by 
performing  the  following  tasks: 

•  Analyze  the  property's  operating 
budget  and  supporting  documentation 


for  a  rent  adjustment  to  determine 
reasonableness  according  to  guidance  in 
HUD  Handbook  4350.1. 

•  Document  rent  increases  on  a  Rent 
Schedule  (Form  HUD-92458) 

•  Analyze  adjustments  of  the  owner 
utility  allowance  schedule  if  applicable. 

•  Analyze  adjustment  to  the  monthly 
Reserve  for  Replacement  deposit  as 
required  and  recommend  action  to 
HUD. 

•  Approve/disapprove  rent 
adjustment  and  provide  owners  written 
notification. 

•  Verify  accurate,  timely  completion 
and  submission  of  adjusted  rent 
schedule  by  owners. 

•  Enter  data  into  the  appropriate  HUD 
data  system  within  five  business  days 
from  completion  of  action. 

B.  Annual  Adjustment  Factor  (AAF)/ 
Operating  Cost  Adjustment  Factor 
(OCAF) 

This  rent  adjustment  method  requires 
the  CA  to  apply  the  AAF/OCAF  to 
current  contract  rents  to  determine 
which  rents  are  eligible  for  an 
adjustment.  AAF's  are  published 
annually  in  the  Federal  Register  and 
OCAF's  are  published  annually  in  a 
Housing  Notice.  Refer  to  the  current 
Notice  on  the  HUD  Homepage. 

The  CA  will  perform  the  following 
tasks: 

•  Determine  the  amoiint  annual 
adjustments  in  accordance  with  HUD 
requirements. 

•  Analyze  adjustments  of  the  owner 
utility  allowance  schedule  if  applicable. 

•  Analyze  adjustment  to  the  monthly 
Reserve  for  Replacement  Account,  if 
applicable  pursuant  to  the  HAP  contract 
and  recommend  action  to  HUD. 

•  Approve/disapprove  the  amount  of 
rent  adjustment  and  provide  owners 
written  notification. 

•  Validate  comparability  study  if 
su'bmitted  by  owners  to  support  rent 
adjustment  request. 

•  Verify  accurate,  timely  completion 
and  submission  of  adjusted  rent 
schedide  by  owners. 

•  Enter  data  into  the  appropriate  HUD 
system  within  five  business  days  from 
completion  of  action. 

C.  Special  Adjustments 

For  those  HAP  Contracts  with  AAF 
adjusted  rents,  owners  may  request 
special  increases  in  costs  for  generally 
applicable  increases  items  such  as 
insurance,  taxes  and  utilities.  The 
appropriate  jurisdictional  HUD  office 
must  approve  or  deny  all  special 
adjustments  within  30  days  of  receipt  of 
properly  documented  request  from  CA. 

Tiie  CA  will  process  the  owner's 
request  for  a  special  rent  adjustments  to 


determine  if  the  special  adjustment 
should  be  granted.  To  accomplish  this 
the  CA  will  perform  the  following  tasks: 

•  Analyze  owners'  requests. 

•  Recommend  action  to  the 
appropriate  jurisdictional  HUD  office. 

•  Based  on  notification  from  HUD, 
notify  the  owner  of  rent  adjustment 
approval  or  disapproval. 

•  Verify  accurate,  timely  completion 
and  submission  of  adjusted  rent 
schedule  by  owners. 

•  Enter  data  into  the  appropriate  HUD 
data  system  within  5  business  days  bom 
completion  of  action. 

D.  Rent  Appeals 

Owners  may  appeal  rent  adjustment 
decisions.  The  first  level  of  appeal  isto 
the  CA;  the  second  level  of  appeal  is  to 
the  appropriate  jurisdictional  HUD 
office.  CA  will  review  appeals. 

The  CA  will  perform  the  following 
tasks: 

First  Level  Appeal 

•  Analyze  owner's  rent  appeal 
requests. 

•  Provide  owner  with  written 
notification  of  decision  and  justification 
within  30  days  of  receipt. 

If  appeal  is  approved: 

•  Verify  acciuate,  timely  completion 
and  submission  of  adjusted  rent 
schedule  by  owners. 

•  Enter  data  into  the  appropriate  HUD 
data  system  within  5  business  days  from 
completion  of  action. 

If  appeal  is  denied: 

•  Notify  owner  of  Second  Appeal 
rights  within  30  days  of  receipt. 

Second  Level  Appeal 

If  appeal  is  approved  by  HUD: 

•  Receive  approval  from 
jurisdictional  HUD  office  within  30  days 
after  request  for  second  level  appeal. 

•  Verify  accurate,  timely  completion 
and  submission  of  adjusted  rent 
schedule  by  owners. 

•  Enter  data  into  the  appropriate  HUD 
data  system. 

References 

HUD  Handbook  4350.1 
Notice:  H-98-34 
Notice:  H-98-3 
Notice:  H-98-27 

Incentive  Based  Performance  Standards 

3.  CA  completes  processing  of 
owner's  request  for  rent  adjustments 
and  all  CA  approved  rent  adjustments 
are  executed  and  finalized  within  30 
days  of  receipt  of  owner's  request  for  a 
budget-based  rent  adjustment  or  on  the 
anniversary  date  of  the  HAP  contract  for 
an  AAF-based  rent  adjustment. 

Quality  Assuranix 

On-Site  Reviews 
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Data  Systems  Reports 

3.4    Opt-Out  and  Contract  Termination 

Section  8  Contracts  may  terminate 
because: 

•  An  owner  may  choose  not  to  renew 
an  expiring  Section  8  contract  (opt-out); 
and 

•  The  contract  may  be  terminated  by 
the  CA  (  with  HUD  approval). 

When  Section  8  contracts  will  be 
terminated,  the  CA  must  work  with 
HUD  to  obtain  tenant-based  rental 
assistance  for  eligible  residents  by 
notifying  the  appropriate  HUD  contact. 
The  CA  will  coordinate  efforts  with  the 
jurisdictional  HUD  office  to  identify  a 
PHA  to  administer  the  tenant-based 
assfstance. 

Outcome:  Provide  ongoing  rental 
assistance  to  eligible  residents  in 
occupancy  at  the  time  of  the  opt-out 

Requirements 

A.  Notification  Requirements 

•  Inform  jurisdictional  HUD  office  by 
close  of  next  business  day  of  notice  by 
owner,  that  the  owner  has  elected  to 
opt-out  of  the  program. 

•  Inform  jiirisdictional  HUD  office  of 
recommendation  to  terminate  contracts 
for  cause/default  under  HAP  Contract 
provisions  by  the  close  of  the  next 
business  day. 

•  Verify  owner  has  complied  with 
HAP  and  oirrent  law  on  Opt-outs. 

B.  CA  Must  Take  the  Following  Actions 
When  Contracts  are  Terminated 

•  Obtain  resident  payment/unit  size 
data  from  owners  of  properties. 

•  Provide  resident/unit  data  to 
jurisdictional  HUD  office  within  3 
business  days  of  receipt  from  the  owner 
for  piirpose  of  obtaining  Section  8 
vouchers  for  residents. 

•  Coordinate  efforts  with  the 
jurisdictional  HUD  to  identify  a  local 
PHA  to  administer  tenant-based 
assistance  and  reserve  funds  to  cover 
such  vouchers. 

•  Assist  residents  who  must  be 
relocated. 

References 

Notice:  H-98-34 

Incentive  Based  Performance  Standards 

4.  CA  notifies  jurisdictional  HUD 
office,  by  close  of  next  business  day  of 
notice  by  owner,  that  the  owner  has 
elected  to  opt-out. 

5.  CA  provides  complete  resident  data 
to  jurisdictional  HUD  office  90  days 
prior  to  contract  expiration. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reports 


3.5    Monthly  Vouchers 

In  Section  100  of  24  CFR,  Part  208- 
Electronic  Transmission  of  Required 
Data  for  Certification  and  Recertification 
and  Subsidy  Billing  Procediues  for 
Multifamily  Subsidized  Projects  (a/k/a 
the  Automation  Rule)  requires  property 
owners  to  request  HAP  payments 
monthly  through  the  Tenant  Rental 
Assistance  Certification  System 
(TRACS).  Vouchers  are  due  the  10th  day 
of  the  month  preceding  the  month  for 
which  the  owner  is  requesting  payment. 
CAs  may  not  pay  owners  until  vouchers 
are  received  and  reviewed  for  accuracy. 
The  Voucher  and  Recertification  Review 
(Attachment  1)  lists  the  tasks  and  tools 
associated  with  review  of  vouchers  and 
certifications/  recertifications. 

Outcome:  Payments  of  Section  8 
vouchers  and  claims  are  only  authorized 
on  eligible  units.  Pajmients  are  made  to 
owners  by  the  first  day  of  every  month. 

Requirements: 

A.  Verify  accuracy  of  monthly  Section  8 
vouchers  (forms  HUD-52670  &■  HUD- 
52670-A) 

The  CA  must  verify  and  provide 
written  documentation  of  the  accuracy 
of  payment  requests  by  the  last  day  of 
each  month  before  the  CA  issues 
payments  for  the  verified  request.  To 
accomplish  this  task,  the  CA  must: 

•  Monitor  owners  follow-up  efforts 
on  discrepancies  identified  as  a  result  of 
any  income  matching  initiativefs.  HUD 
will  provide  discrepancy  reports  to  the 
CAs. 

•  Monitor  owner's  compliance  with 
entry  of  all  resident  certification  and 
recertification  data  in  TRACS. 

•  Verify  voucher  submissions  by 
owner  through  TRACS  system  by  die 
10th  day  of  tibe  month  preceding  the 
month  for  which  the  owner  is 
requesting  payment. 

•  Verify  through  TRACS  that  the 
amoimt  of  HAP  paid  on  behalf  of  each 
resident  is  accurate. 

•  Verify  that  all  recertifications  are 
completed  by  the  owner  agent  in  a 
timely  manner  and  entered  into  TRACS. 

•  Verify  that  payment  request  does 
not  include  any  units  where  Section  8 
assistance  has  been  abated. 

•  Analyze  adjustments  required  to 
prior  month's  vouchers  to  determine 
accuracy  and  validity. 

•  Determine  if  audiorized  rent  or 
utility  allowance  adjustments  have  been 
implemented  timely  and  accurately. 

•  Verify  pre-approval  of  Section  8 
Special  Claims  (see  item  B). 

•  Notify  the  owner,  in  writing,  of  any 
corrections  required  and  track 
corrections. 


•  Verify  that  project  owners  are 
complying  with  cvirrent  HUD  rules  and 
regulations. 

B.  Verify  and  Authorize  Payment  Only 
on  Valid  Section  8  Special  Claims  for 
JJnpaid  Rent,  Resident  Damages  and 
Vacancy  Loss 

Property  owners  may  claim 
reimbursement  from  the  CA  for  impaid 
rent,  resident  damages,  and  vacancy 
losses  on  eligible  units.  The  claims  must 
be  pre-approved  by  the  CA  before  being 
submitted  with  the  monthly  voucher. 

•  Analyze,  verify  and  approve/ 
disapprove  claims  using  information  in 
handbooks,  regulations,  Notices,  TRACS 
and  information  provided  by  the  owner. 

•  Enter  data  into  monitoring  program 
using  a  HUD  compatible  spreadsheet 
program. 

•  Approve/disapprove  claims, 
execute  forms  and  return  to  owner  for 
their  submission  with  next  voucher. 

C.  Disbursement  of  Section  8  Funds  to 
Owners 

Disburse  payments  to  owners  through 
electronic  fund  transfer  (EFT) 
transaction  no  earlier  than  the  first  of 
the  month  or  no  later  than  the  first 
business  day  of  the  month  after 
approval  of  Section  8  voucher  (see  item 
A) 

Reference: 
HUD  Handbook  4350.3 

Incentive  Based  Performance  Standards 

6.  CA  must  promptly  review  each 
monthly  voucher  submitted  by  an 
owner,  and  agree  with  or  modify  it,  so 
the  monthly  payment  to  the  owner  is 
sent  no  earlier  than  the  first  of  the 
month  or  no  later  than  the  first  business 
day  of  the  month. 

7.  On  a  monthly  basis  CAs  will 
provide  written  formal  notification  of 
corrective  actions  including  income 
verification  that  results  in  overpayment 
to  owners  within  10  days  of  CA's 
verifying  and  certifying  of  the  vouchers, 
discrepancies  to  owners  and  monitor  for 
adequate  resolution.  Resolution  must  be 
completed  within  30  days. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reports 

3.6  Health  and  Safety  Issues  and 
Community/Resident  Concerns    ' ' 

CA  must  accept  resident  complaints 
and  follow-up  with  owners  to  ensure 
that  owners  take  appropriate  action. 

Outcome:  Resolved  health  and  safety 
issues  and  positive  outgoing 
community/resident  relations  and 
communications. 

Requirements: 
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A.  Respond  to  Life  Threatening  Health 
and  Safety  Issues 

•  Respond  to  all  life  threatening 
health  and  safety  issues  immediately. 

•  Maintain  tracking  system  for 
inquiries,  responses  and  corrective 
actions  and  submit  log  to  jxirisdictional 
HUD  office  with  monthly  invoices. 

•  Notify  owner  of  all  concerns  and 
determine  appropriate  corrective  action. 

•  Monitor  owner's  response  to 
concerns  and  implementation  of 
corrective  actions. 

B.  Respond  to  All  Non-Life  Threatening 
Health  and  Safety  and  Community/ 
Resident  Concerns 

•  Respond  to  all  non-life  threatening 
health  and  safety  issues  within  2 
business  days  of  notification  during 
normal  business  hoiirs. 

•  Maintain  tracking  system  for 
community/resident  inquiries, 
responses  and  corrective  actions  and 
submit  log  to  jiuisdictional  HUD  office 
with  monthly  invoices. 

•  Notify  owner  of  all  concerns  and 
determine  appropriate  corrective  action. 

•  Monitor  owner's  response  to 
concerns  and  implementation  of 
corrective  actions. 

References: 
HUD  Handbook  4381.5  REV-2 

incendTe  Based  Performance  Standards 

8.  Respond,  document  and  notify 
owner  of  life-threatening  health  and 
safety  issues,  inquiries/complaints 
immediately  within  an  hour  or  prior  to 
close  of  business  day  (whichever  is 
sooner). 

9.  CA  documents  their  initiatives  and 
actions  taken  to  notify  the  owner  of  non- 
life  threatening  health  and  safety  issues 
inquiries/complaints  and  responds  to 
residents  within  two  business  days  of 
notification.  CA  continues  to  provide 
follow-up  to  residents  on  actions  taken 
every  two  weeks  until  final  resolution  is 
reached.  Documentation  of  all  action  is 
recorded. 

Quality  Assurance 

On-Site  Reviews 
Monthly  Invoice 

3.7  Section  8  Budgets,  Requisitions, 
Revisions  and  Year-end  Statements 

To  receive  monthly  ACC  payments, 
Section  8  budgets  and  requisitions  (and 
revisions  as  required)  must  be  submitted 
for  each  HAP  contract  at  least  90  days 
before  the  beginning  of  the  fiscal  year. 
Also  to  receive  monthly  ACC  payments. 
Year-end  settlement  statranents  must  be 
prepared  and  submitted  at  least  45  days 
ptioT  to  the  beginning  of  the  CA  fiscal 
year. 


Outcome:  CA  submits  financial 
dociunents  to  HUD  accurately  and 
timely. 

Requirements: 

•  Prepare  and  submit  annually  to 
HUD  (FMC)  Section  8  budget  (HUD 
Forms  52672  and  52673)  at  least  90  days 
prior  to  the  beginning  of  the  CA  fiscal 
year. 

•  Prepare  and  submit  annually  to 
HUD  (FMC)  Annual  Requisition  for 
Partial  Payment  of  Annual 
Contributions  (HUD  Form  52663)  90 
days  prior  to  the  beginning  of  the  CA 
fiscal  year. 

•  Perform  monthly  comparison  of 
HAP  payments  to  owners  and  monthly 
ACC  partial  payments  £rom  HUD. 

•  Prepare  and  submit  to  HUD  (FMC) 
revised  Budget  and  Requisition  (HUD 
Form  52663)  when/if  monthly 
comparison  indicates  ACC  payments 
will  exceed  HAP  payments  by  more 
than  5%.  CAs  must  complete 
submissions  by  their  Fiscal  Year  End 
date. 

•  Prepare  and  submit  to  the  FMC 
Year-end  Settlement  Statement  (HUD 
Form  52681)  within  45  days  of  the  year 
end. 

Reference: 
HUD  Handbook  7420.7,  Chapter  8 

Incentive  Based  Performance  Standards 

10.  CAs  must  submit  to  the  FMC, 
acceptable  and  acouate  Budget  and 
Annual  Requisition  for  each  HAP 
contract  90  days  prior  to  the  beginning 
of  CA's  FY.  Where  monthly  reviews  of 
HAP  payments  to  owners  and  ACC 
payments  received  fiom  HUD  indicate 
that  the  CA  will  be  overpaid  by  more 
than  5%,  the  CA  must  submit  a  revised 
Budget  and  Annual  Requisitions  to 
reduce  future  payments  accordingly. 
The  Revisions  (revised  Budget  and 
Requisition)  must  be  submitted  no  later 
than  the  1st  day  of  the  month  following 
identification  of  overpayment 

11.  CAs  must  submit  to  the  FMC,  the 
year-end  statement  within  45  days  of 
the  end  of  the  CA's  fiscal  year. 

Quality  Assurance 

Monthly  Invoice 
FMC  Status  Report 

3.8    Contract  Administrator's  Audit 

CA  is  reqiured  to  maintain  complete 
and  accurate  financial  records  covering 
the  CA's  contract  administration  of 
covered  imits  imder  the  ACC. 

Outcome:  Contract  Administrator's 
records  are  complete  and  accurate. 

Requirements: 

•  Records  concerning  contract 
administration  under  the  ACC  must  be 
distinct  and  separate  bom  all  othm 
business  of  the  CA. 


•  Maintain  complete  and  accurate 
records  regarding  activities  relating  to 
each  HAP  contract  for  covered  imits. 

•  CAs  required  to  submit  separate 
audited  financial  statements  under 
OMB's  Circular  A-133  shall: 

•  Provide  the  FMC  with  annual 
financial  audit  of  the  CA's  activities  the 
earlier  of  30  days  after  receipt  of  the 
auditors  report  or  9  months  after  the 
CA's  fiscal  year  end  (FYE)  (in 
accordance  with  GMB  Circular  A-133). 
This  audit  must  be  performed  by  an 
independent  pubUc  accountant  (IP A). 

•  The  Contract  Administrator  shall 
submit  audited  annual  financial 
statements  that  fully  comply  with  the 
requirements  of  OMB  Circular  A-133 
within  the  earlier  of  30  days  after 
receipt  of  the  auditor's  report(s)  or  nine 
months  after  the  end  of  the  audit  period. 
However,  in  cases  where  a  Contract 
Administrator  submits  its  audited 
financial  statements  more  than  60  days 
after  the  end  of  its  fiscal  year,  the  CA 
shall  submit  all  financial  reports 
required  by  the  HUD  in  unaudited  form 
within  60  days  after  the  end  of  its  fiscal 
year. 

•  Submission  of  financial  information 
shall  also  be  in  accordance  with  the 
requirements  of  HUD's  Uniform 
Financial  Reporting  Standards  (24  CFR, 
Part  5,  Subpart  H).  The  audit  shall  be 
performed  by  an  independent  auditor, 
procured  using  the  standards  set  forth  in 
Circular  A-133  and  other  referenced 
documents  in  Circular  A-133. 

•  In  accordance  with  the  ACC,  CAs 
not  required  to  submit  separate  audited 
financial  statements  under  OMB's 
Circular  A-133  shall:  Submit  annual 
unaudited  financial  statements  within 
60  days  of  the  end  of  the  CA's  fiscal 
year.  For-Profit  instrumentality  entities 
shall  submit  audited  financial 
statements  within  60  days  of  the  end  of 
the  CAs  fiscal  year. 

•  In  the  event  of  audit  findings  that 
reqiiire  corrective  actions,  the  CA  shall 
provide  HUD  with  a  proposed  plan  of 
corrective  actions  as  part  of  the  audit 
submission  package.  By  the  first  day  of 
each  month,  the-CA  shall  provide  HUD 
with  a  status  report  of  corrective  actions 
being  implemented  until  all  actions  are 
completed.  Corrective  actions  must 
proceed  as  rapidly  as  possible.  Failure 
to  provide  the  required  audited 
financial  information  and/or  timely 
implementation  of  corrective  actions 
may  result  in  default  of  the  terms  and 
conditions  of  the  ACC. 

Reforence: 
ACC  contract 
HUD  Handbook  7420.7 
OMB  Circular  A-133 
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12.  The  CAs  that  are  required  to 
comply  with  OMB's  Cinnilar  A-133  will 
provide  HUD  with  unaudited  financial 
statements,  including  supplemental 
data,  within  60  days  after  the  CA's  FYE 
and  audited  financial  statements  no 
later  than  9  months  after  the  CA's  FYE. 
CAs  that  are  not  required  to  comply 
with  OMB's  Circular  A-133  will  submit 
annual  unaudited  financial  statements 
to  HUD  within  60  days  of  the  end  of  the 
CA's  fiscal  year.  For-Profit 
instrumentality  entities  shall  submit 
audited  financial  statements  to  HUD 
within  60  days  of  the  end  of  the  CAs 
fiscal  year. 

Quality  Assurance 

100%  Review  of  the  Audit 

3.9    Deficient  Aimual  Financial 
Statements  (AFS) 

HUD  regidations  require  owners  of 
properties  with  project-based  Section  8 
contracts  to  submit  Annual  Financial 
Statements  to  the  Real  Estate 
Assessment  Center  (REAC)  when 
required  by  the  HAP  contract. 

Outcome:  Financial  condition  of 
projects  is  verified. 

Requirements:  Where  REAC's 
assessment  of  AFS  reflects  unacceptable 
performance  and  compliance  indicators, 
owners  must  develop  a  plan  outlining 
specific  actions  to  correct  deficiencies. 

CAs  must: 

•  Track  the  owners'  deficiencies  and 
their  progress  along  their  plan  imtil 
resolved. 

•  Submit  monthly  reports  by  the  first 
day  of  each  month  diat  indicate  the 
owners'  progress  and  activities  in  the 
previous  month. 

•  Submit  a  final  report  to  HUD  within 
30  days  of  owners'  resolution  of 
deficiencies. 

Reference 

HUD  Handbook  2000.04  REV-1 

0MB  Circular  A-133 

Federal  Register,  September  1, 1998 

Incentive  Based  Performance  Standards 

13.  CA  provides  HUD  with 
docimientation  by  the  first  day  of  each 
month  that  indicates  the  owners' 
progress  and  activities  in  the  previous 
month. 

14.  CA  monitors  the  unacceptable 
performance  and  compliance  indicators. 
CA  provides  docimientation  to  HUD 
within  30  days  of  resolution. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reviews 


3.10  Renewals  of  Expiring  Section  8 
Contracts 

As  HAP  contracts  come  to  an  end, 
owners  must  apply  for  contract 
renewals  to  have  imits  remain  with 
Section  8  project-beised  assistance.  CAs 
must  ensure  that  owners  fulfill  their 
obligations  to  residents  and  HUD  that 
are  commensurate  with  owner  renewal 
decisions. 

Outcome:  Expiring  Section  8  contracta 
are  renewed 

Requirements: 

•  Verify  that  owners  provide  the 
required  one-year  notice  to  residenta  of 
properties  with  expiring  Section  8 
contracts. 

•  Monitor  owner  actions  with  regard 
to  providing  a  minimtim  of  90  days 
notice  to  CA  of  intent  to  renew  or  not 
renew  the  expiring  contract,  according 
to  current  Housing  Notices. 

•  If  the  owner  opts  not  to  renew,  take 
the  actions  describied  in  Task  3.4. 

•  Maintain  copies  of  owner's 
notification  to  residents  of  expiring 
contracts. 

•  If  the  owner  chooses  to  renew, 
determine  which  option  (form  of 
renewal)  the  owner  wishes  to  use  and 
notify  the  jurisdictional  HUD  office. 

•  Prepare  HAP  renewal  contracts. 

•  After  receipt  of  confirmation  of 
funding  for  renewal  from  HUD,  ensiue 
the  HAP  contract  is  executed  (signed]  by 
the  owner  and  the  CA. 

•  Execute  and  distribute  copies  of  the 
HAP  within  one  business  week  to  the 
owner,  jurisdictional  HUD  office,  and 
CA  files. 

Reference 

Notice:  H-98-34 

Incentive  Based  Performance  Standards 

15.  Monitor,  process  and  execute  HAP 
contract  dociunents. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reports 
Monthly  Invoice 

3.11  General  Reporting  Requirements 

To  track  the  performance  of  the 
Section  8  program,  monitor  and 
evaluate  CA  performance,  and  identify 
technical  assistance  needs,  HUD 
requires  the  CA  to  regularly  report  its 
activities.  Consequently,  the  CA  shall 
provide  to  jurisdictional  HUD  offices 
Monthly,  Quarterly,  and  Annual  reports. 

Outcome:  HUD  can  monitor  and 
evaluate  program  and  CA  performance 
from  CAs  acciuate,  timely  reports. 

A.  Monthly  Reports 

CAs  must  submit  reports  and  an 
invoice  to  the  Government  Technical 


Representative,  or  Monitor  (GTR/GTM) 
by  the  10th  business  day  of  each  month 
for  the  previous  month's  activities. 

•  Hot  topics — ^Projects  that  required 
special  attention  due  to  such  matters  as, 
abatement  actions,  excessive  resident 
complainta,  inquiries  from 
governmental  officials  or  general  public. 

•  Work  Plan  Status  Report  that 
details: 

Nimiber  of  areas  reviewed  and 
services  performed,  including  date  of 
review  and  services;  name/s  of  CA  staff 
performing  the  review  and  performing 
the  services. 

•  Any  significant  administrative 
actions  that  could  affect  the  contract. 

•  Quality  control  activities  and 
resulte 

•  Major  accomplishments,  success 
stories,  etc. 

•  Noteworthy  meetings 

•  Pending  issues 

B.  Quarterly  Reports 

CAs  must  submit  Work  Plan 
(updated)  and  status  reports  to  the 
designated  GTR/GTM. 

C  Armual  Reports 

By  the  close  of  each  contract  year. 
CAs  must  submit  to  HUD  a  report  that 
details  its  progress  against  the  Work 
Plan  for  that  year.  The  report  should 
detail  all  of  the  CA  actions  and  services 
with  dates,  locations,  and  employee 
name  for  that  calendar  year.  Also  at  the 
close  of  the  contract  year,  CAs  must 
submit  a  Work  Plan  for  the  following 
year  that  details  its  plan  to  satisfy  the 
ACC's  servicing  requirementa. 

Incentive  Based  Performance  Standards 

16.  HUD  receives  CA's  (a)  Monthly 
Reports  by  the  10th  business  day 
following  the  end  of  the  month;  (b) 
Quarterly  reports  by  the  10th  business 
day  following  the  end  of  the  quarter;  (c) 
Annual  reports  by  the  20th  business  day 
following  the  end  of  the  CA's  contract 
year. 

Quality  Assurance 

On-Site  Reviews 
Data  Systems  Reports 
Review  of  submitted  reporta 

3.12    Physical  Inspection 

The  Department  is  conducting  a 
baseline  physical  inspection  for  every 
Section  8  property  with  a  HUD- 
administered  HAP  contract.  The  Real 
Estate  Assessment  Center's  ("REAC") 
physical  inspection  software  and 
protocol  is  being  used  for  all  inspections 
(See  http://www.hud.gov/reac/ 
reaphyin.html).  Once  this  baseline  is 
completed,  HUD  will  determine 
frequency  of  future  inspections.  HUD 
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may  issue  a  task  order  under  the  ACC 
to  have  the  CA  perform  physical 
inspections.  If  such  a  task  oidet  is 
issued,  HUD  will  negotiate  with  the  CA 
a  fixed-price  fee  for  such  services  at  that 
time. 

Outcome:  Verify  completion  of 
corrective  actions  based  upon  the 
analysis  of  the  results  of  the  physical 
inspections  conducted  on  properties 
included  in  the  KCC.  Take  legal  actions 
as  directed  by  HUD  for  enforcement  of 
the  HAP  contract 

Requirements: 

Post  Inspection  Activities 

•  Provide  follow-up  with  owner  on 
violations  and  corrective  actions 
needed. 

•  Provide  owner  Mrith  time-frame  to 
correct  violations. 

•  Work  with  owner  to  eliminate  the 
deficiencies. 

•  Abate  payments  when  owner  fails 
to  correct  violations  within  designated 
time  period. 

•  Notify  jurisdictional  HUD  office  of 
abatement  of  payments  and  specific 
reasons  for  the  action. 

•  Notify  jurisdictional  HUD  office  of 
the  completion  of  required  actions. 

•  Take  legal  action  as  directed  by 
HUD  for  enforcement  of  the  HAP 
contract. 

Reference 

HUD  Handbook  4350.1 

Federal  Register,  September  1, 1998 

Incentive  Based  Performance  Standards 

17.  CA  monitors  the  unacceptable 
performance  and  compliance  indicators. 
CA  continues  to  provide  follow-up  to 
HUD  on  actions  taken  every  30  days 
until  final  resolution  is  reached. 

4.  Contract  Adxnmistiator  Fee 

4.1    Terms 

Administrative  he.  The  monthly  fee 
HUD  pays  the  PHA  for  each  covered 
unit  imder  HAP  contract  on  the  first  day 
of  the  month.  The  administrative  fee  is 
the  total  of  the  basic  fee  plus  the 
incentive  fee.  The  fee  amoimt  is  detailed 
in  the  ACC. 

Basic  fee.  The  basic  fee  is  the  agreed 
fee  per  unit  per  month.  HUD  pays  the 
basic  fee  to  the  CA  for  each  covered  imit 
imder  HAP  contract  as  of  the  first  day 
of  the  month  diuing  the  ACC  term. 
There  is  a  separate  basic  fee  amount  for 
each  FMR  area  in  the  CA  service  area. 
The  ACC  will  state  the  agreed  basic  fee 
amount  for  each  FMR  area. 

HUD  pays  the  basic  fee  for 
performance  of  tasks  described  in  the 
Statement  of  Work  and  in  accordance 
with  the  CA's  annual  workplan.  Such 
performance  is  indicated  by  monthly 


invoices  (and  validated  through  HUD's 
quality  assurance).  The  total  amount  of 
die  basic  fee  will  vary  each  month 
depending  on  the  total  number  of 
eligible  units  to  which  it  will  be  applied 
each  month.  Of  that  total,  HUD  has 
allocated  each  task  to  be  performed  a 
certain  percentage  of  the  total  fee 
available.  The  Performance 
Requirements  Summary  (PRS)  (see 
Section  4.8)  states  the  basic  fi»e  amoimts 
for  all  portions  of  the  CA  service  area. 

Incentive  fee.  An  additional  fee 
beyond  the  basic  fee  that  the  CA  may 
earn.  As  reflected  in  the  PRS,  HUD  will 
pay  an  additional  payment  to  the  CA  for 
performance  on  specified  Statement  of 
Work  tasks  that  exceeds  HUD  acceptable 
quality  level  for  the  EBPS  associated 
with  that  task  (see  PRS,  Section  4.8). 
HUD  will  pay  up  to  a  maximum  25%  of 
the  total  incentive  fee  pool  at  the  end  of 
each  quarter.  Each  task  which  has  an 
incentive  applied  to  it  also  identified 
the  percentage  of  the  incentive  fee  pool 
that  applies  to  that  task.  The  amoimt  of 
the  incentive  fee  payable  to  the  CA  is 
determined  by  HUD,  based  on  HUD's 
evaluation  of  the  CA's  performance  in 
administration  of  covered  units.  The 
amount  of  the  incentive  fee  per  unit  per 
month  may  not  exceed  the  maYiTniim 
incentive  fee  stated  in  the  ACC. 

Disincentive.  Deductions  levied 
against  the  basic  fee  for  performance 
that  falls  below  the  acceptable  quality 
level.  The  ACC  states  the  disincentive 
for  each  Statement  of  Work  task.  The 
PRS  (Section  4.8)  specifies  the  penalty 
for  each  IBPS  task  as  a  percentage  of  tiie 
basic  fee  amoimt. 

Earned  basic  fee.  The  basic  fee 
amount  per  unit  per  month  for  each 
IBPS  task  minus  all  applicable 
disincentive  fees  for  any  such  IBPS  task. 

4.2    Evaluation  of  CA  Performance 

During  Uie  ACC  term,  HUD  will 
conduct  a  monthly  evaluation  and 
rating  of  the  CA's  performance  in 
contract  administration  of  the  covered 
units,  and  shall  issue  a  performance 
rating  based  on  such  pOTformance.  As 
described  below,  payment  of  the  fees  is 
based  on  the  PiUD  rating  of  the  CA's 
performance. 

HUD  determines  the  amoimt  of  the 
earned  basic  fee  for  each  CA  per  unit 
month  by  review  of  data  submitted  in 
the  monthly  invoice.  HUD  determines 
the  amount  of  the  incentive  fee  earned 
by  the  CA  per  unit  per  month  by 
quarterly  scoring  of  the  CA's  contract 
administration  performance  during  the 
ACC  term.  The  monthly  review  and 
quarterly  scoring  is  based  on  the  CA's 
performance  of  die  task  categoriaf  used 
as  incentive  based  performance 
standards  (IBPS),  as  described  in  the 


Statement  of  Work  of  this  RFP.  Monthly. 
HUD  rates  the  CA's  performance  in 
completion  of  the  IBPS  to  determine  the 
earned  basic  fee  by  calculating  a 
"percentage  completed"  for  each  IBPS 
task.  In  a  similar  manner,  quarterly  HUD 
rates  the  CA's  performance  in 
completing  IBPS  task  to  determine  the 
earned  incentive  fee. 

4.3  Basic  Fee 

In  submitting  their  proposals,  offerors 
are  advised  that,  during  the  term  of  the 
ACC,  the  basic  fee  per  unit  month  for 
each  FMR  area  in  the  CA  service  area 
shall  not  exceed  two  (2)  percent  of  the 
local  two  bedroom  existing  HUD  Fair 
Mariwet  Rents  (FMR)  published  in  the 
Federal  Register  on  October  1, 1998 
(and  effective  the  same  date)  and  any 
revisions  to  such  FMRs  published  in  the 
Federal  Register  prior  to  award  of  the 
ACC.  The  entire  national  listing  of  the 
FMRs  is  located  at  http://www.hud.gov/ 
local/atl/atl42322.html. 

For  your  information,  we  have 
provided  a  table  that  lists  by  state,  the 
total  number  of  units  by  applicable 
FMRs.  You  may  find  tlds  table  with  an 
explanation  at  http://www.hud.gov/fha/ 
mfli/rfp/sec8rfp.html. 

In  responding  to  the  RFP,  the  offeror's 
proposal  must  specify  the  proposed 
basic  fee  per  unit  per  montii  (for  the 
initial  two  year  term  and  for  each  of 
three  one  year  renewal  terms.  See 
Proposal  Submission  Form  (Attachment 
n).  If  the  offer  is  accepted,  the  ACC  with 
the  CA  will  specify  the  agreed  basic  fee 
amount  during  the  ACC  term.  The  fee 
Mdll  simply  be  stated  as  a  percentage  of 
the  FMR  as  described  above.  The 
amount  of  fee  proposed  wiU  be  included 
in  the  evaluations  for  acceptability  and 
to  determine  the  price  proposed  reflects 
the  proposed  technical  approach.  The 
CA  shall  also  submit  supporting  cost 
data  as  shown  on  the  attachments. 

As  an  example,  if  the  FMR  for  a 
covered  unit  was  $400  and  the  CA  had 
proposed  a  price  of  1.7%,  then  the  basic 
fee  for  each  covered  unit  would  be 
$6.80.  If  the  CA  had  an  inventory  of 
10,000  covered  units  as  of  the  1st  of  the 
month,  then  the  total  basic  fee  available 
for  that  month  would  be  $68,000.  Since 
the  PRS  indicates  that  5%  of  the  fee  will 
be  applied  to  IPBS  #1,  then  $3,400 
would  be  allocated  to  IPBS  #1.  The  CA's 
performance  of  IPBS  #  1  is  evaluated  as 
described  to  determine  if  the  CA  is  due 
the  full  amount  of  the  basic  fee  for  the 
month. 

4.4  Incentive  Fee 

In  addition  to  the  basic  fee,  the  CA 
may  earn  an  incentive  fee  awarded  by 
HUD  for  CA  performance  of  the  contract 
administration  services  for  designated 
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IBPS  items  that  exceeds  acceptable 
quality  levels  of  performance. 
Determination  of  the  amount  of  the 
incentive  fee  payment  is  specified  in  the 
PRS  (Section  4.8). 

The  maximum  incentive  fee  per 
covered  unit  per  month  HUD  will 
evaluate  the  CA's  performance  in 
providing  contract  administration 
services  for  all  covered  units  imder  the 
ACC  for  earned  incentive  fee  quarterly. 
This  evaluation  will  determine  the 
portion  of  the  incentive  fee  that  the  CA 
has  earned  for  that  quarter.  As  an 
example,  if  the  FMR  for  a  covered  unit 
is  $400,  then  1%  would  be  $4.  If  a  CA 
had  10,000  covered  units  as  of  the  1st 
of  the  month,  then  the  total  incentive 
pool  would  be  $40,000  for  that  month. 
Due  to  changes  in  the  number  of 
covered  units,  ibe  subsequent  two 
months  may  have  provided  $38,000  and 
$41,000,  which  would  result  in  a  total 
of  $119,000  for  the  quarterly  incentive 
pool.  If  one  IPBS  item  was  to  cover  25% 
of  the  pool,  then  up  to  $29,750  in 
incentive  fees  could  be  earned  for  that 
specific  IBPS  factor. 

HUD  may  add  or  modify  performance 
standards  during  the  ACC  term,  may 
add  or  modify  the  factors  used  ta 
measiire  performance,  and  may  specify 
the  amoimt  of  the  incentive  fee  for  a 
specified  level  of  performance. 
However,  HUD  must  notify  the  CA  of 
any  such  changes  before  the  rating 
period  for  which  such  changes  are  used 
to  rate  CA  performance. 

4.5    Fee  Pajrment 

Each  month,  the  CA  shall  determine 
the  niunber  of  eligible  units  that  were 
being  managed  as  of  the  1st  day  of  the 
month.  The  CA  shall  then  apply  the 
accepted  basic  fee  percentage  to  the 
covered  number  of  units  to  establish  the 
total  available  basic  fee  and  the  1%  to 
determine  the  amount  of  the  incentive 
fee  pool  for  that  month. 

4.5.1    Payment  of  Basic  Fee 

For  tasks  that  are  indicated  as  being 
paid  annually,  the  CA  shall  apply  the 


percentage  of  the  IPBS  factor  to  that 
monthly  payment  and  deduct  that  from 
the  total  available  fee.  The  CA  shall  then 
determine  their  compliance  with  the 
acceptable  quality  levels  established  in 
the  ACC  for  tasks  to  be  paid  monthly 
and  apply  any  appropriate  reductions  to 
the  available  fee.  The  CA  must  invoice 
PfUD  by  the  5th  day  of  each  month  for 
the  amoimt  of  the  basic  fee  earned  for 
the  month.  For  tasks  for  which  annual 
payments  of  ongoing  basic  fees  apply, 
the  monthly  amounts  will  be  pooled 
into  a  total  amovmt  available  for 
application  of  the  AQL  and  the  CA  must 
invoice  HUD  by  the  5th  day  of  the  12th 
month  of  the  ACC  performance  period. 
Each  invoice  shall  be  fully  supported  by 
documentation  of  the  CA's 
achievements  relating  to  the  required 
AQL  of  each  IPBS  factor.  In  the  event 
that  subsequent  HUD  quality  assurance 
reviews  determine  the  CA  did  not  meet 
the  AQL  established,  HUD  may  adjust 
the  payments  of  subsequent  invoices  to 
reflect  the  amounts  that  should  have 
been  withheld.  ^ 

Notwithstanding  the  reductions  in  the 
fee  for  failing  to  meet  the  AQL,  failure 
to  complete  the  tasks  may  result  in 
default  of  the  CA  for  failing  to  comply 
with  the  terms  and  conditions  of  the 
ACC.  HUD  may  terminate  the  ACC  at 
any  time  in  whole  or  in  part  if  HUD 
determines  that  CA  has  committed  any 
default  under  the  ACC. 

4.5.2    Payment  of  Incentive  Fee 

HUD  will  pay  the  incentive  fee  on  a 
quarterly  basis.  HUD  will  base  the 
amoimt  of  the  incentive  fee  on  the  CA's 
performance  against  the  Incentive  Based 
Performance  Standards  listed  in  the 
Statement  of  Work. 

HUD  will  review  the  CA's 
performance  relative  to  its  annual  work 
plan  and  progress  reported  in  the 
monthly  invoices  for  the  applicable 
quarter.  The  HUD  findings  will  be 
compared  to  the  CA  invoice  for  the 
incentive  fee  and  adjustments  may  be 
made  to  reflect  the  results  of  the  HUD 
findings. 


4.6  Availability  of  Funds 

The  award  of  the  ACC  and  subsequent 
performance  periods  as  well  as  all  fee 
payments  are  subject  to  the  availability 
of  appropriated  funds  on  an  annual 
basis. 

4.7  Use  of  Fee  Income 

The  CA  may  use  or  distribute 
payments  for  the  monthly  on-going 
administrative  fee  that  they  earn  under 
the  ACC  for  any  piirpose  apart  from  the 
use  of  these  fees  to  reimburse, 
compensate  or  transfer  any  fees  to  the 
owners  or  management  agents  (or  their 
affiliates)  of  the  projects  being  serviced 
by  the  CA.  HUD  may  reduce  or  request 
reimbursement  of  administrative  fees 
paid  if  subsequent  quality  assurance 
indicates  the  performance  indicated  by 
the  CA  was  not  attained. 

4.8  Performance  Requirements 
Summary 

Each  task  of  the  Statement  of  Work 
has  at  least  one  IBPS  standard 
associated  with  it.  These  IBPS  are 
central  to  the  determination  of  earned 
basic  and  incentive  fees. 

The  table  below  details  for  each 
performance  standard: 

•  The  IBPS  number. 

•  The  task  and  SOW  requirement  to 
which  the  IBPS  applies. 

•  The  acceptable  quality  level. 

•  The  percentage  of  the  basic  fee  that 
applies  to  the  standard. 

•  Any  applicable  incentive  fee  and  it 
method  of  calculation. 

•  Any  applicable  disincentive  and  its 
method  of  calculation. 

•  The  method  that  HUD  will  use  to 
assure  the  quality  of  the  CA's  reported 
performance. 

•  The  frequency  of  payments  for  the 
basic  fee. 

The  information  in  the  table  below 
wiU  govern  HUD's  payment  of  CAs  for 
all  work  performed  imder  the  ACC. 

BtLUNG  CODE  4210-27-P 
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IBPS  Performance  Requirements  Summary 


IBPS 

TASK  and 

ACCEPTABLE  QUALITY 

% 

INCENTIVE 

PENALTY 

QA 

PAYMENT 

* 

SOW 

LEVEL  (AQL) 

OF 

FEE  (as  % 

FEE  (as  %  of 

Method 

Requirement 

AOM 

of  incentive 

basic  fee  for 

^ 

FEE 

fee  pool) 

IBPS) 

1. 

Management  & 

Each  month,  average  of  95%  of 

5% 

20%  of  the 

2%  reduction  for 

On-Site 

Monthly 

Occupancy 

required  reports  are  provided  to 

Incentive  fee 

every  1%  that 

Reviews 

Reviews 

HUD,  and  data  entry  into  HUD 

pool  for 

the  monthly 

Systems 

systems  completed,  within  30 

achieving 

average  falls 

Data 

Section  3.2 

days  of  scheduled  completion 
of  the  review. 
AQL:  95% 

100%  on  time 
submissions 
of  acceptable 
reviews 

below  the  AQL 
of  95% 

Reports 

2. 

Document 

Each  month,  average  of  95%  of 

5% 

20%  of  the 

2%  reduction  for 

On-Site 

Monthly 

Sections 

acoeptat>le  reports  are  provided 

incentive  fee 

every  1%  the 

Reviews 

Owner 

to  HUD  vnthin  30  days  of  M&O 

pool  for 

monthly  average 

Systems 

Compliance 

Review  completion 

achieving 

falls  below  AQL 

Data 

AQL:  95% 

100%  on  time 

of  95% 

Reports 

Section  3.2 

submissions 
of  acceptable 

3. 

Processing 

Each  month,  100%  of  owner 

5% 

N/A 

1%  reduction  for 

On-Site 

Monthly 

Rental 

requests  for  rent  adjustments 

every  1%  that 

Reviews 

Adjustments 

and  all  approved  rent 
adjustments  are  processed, 

performance 
falls  below  the 

Systems 
Data 

Section  3.3 

executed  and  finalized  within  30 
days  of  receipt  of  owner's 
request  or  on  the  anniversary 

AQL  of  100%. 
except  that  if 
performance 

Reports 

date  of  the  HAP  contract  (for 

AAFs) 

AQL  100% 

falls  beiow  75%. 
a  50%  reduction 
shaNappty 

4. 

OptOutand 

Each  month,  100%  of  optHSut  or 

5% 

N/A 

1%  reduction  for 

On-Site 

Monthly 

Contract 

temiination  notices  are  provided 

every  additional 

Reviews 

Temfiination 

to  HUO  wHhin  one  business  day 
ofnotioebyownar 

business  day 
(partial  days  are 

Systems 
Date 

Section  3.4 

AQU1  business  day 

roundadtolhe 
tovvestwhote 
day)  the 
average 
notification  time 
exceeds  the 
AQL  of  1  day 

Reporte 

5. 

Provide 

100%  of  complete  resident  data 

5% 

30%  of  the 

50%  reductionif 

On-Site 

Monthly 

Resident  Data 

is  provided  to  jurisdictional  HUD 

incentive  fee 

average 

to  HUD 

office  90  days  prior  to  contract 

pool  for 

notification  time 

Systems 

expiration. 

providing 

is  from  85-90 

Date 

Section  3.4 

AQL-  90  days 

HUD  data  an 
average  of 
100  days  or 
morepriorto 
the  contract 
expiration 

days  (portions  of 
days  are 
roundedtothe 
nearest  whole 
day)  100% 

notification  time 
is  less  than  84 
days 

Reporte 

6. 

Review,  verify, 

100%  of  monthly  vouchers  are 

15% 

N/A 

1%  reduction  for 

On-Site 

Monthly 

and  authorize 

processed  to  ensure  the 

every  1%  the 

monthly  Sec  8 

monthly  payment  to  the  owner 

processing  of 

Systems 

vouchers 

is  sent  no  earlier  than  the  first  of 
the  month  or  no  later  than  the 

vouchers  fells 
below  the  AQL 

Date 
Reporte 

Section  3.5 

first  business  day  of  the  month. 
AQL:  100% 

of  100%,  except 
that  if 

performance 
falls  below  75%, 

a  50%  redur:tinn 
shall  apply 
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IBPS 

« 

TASK  and 

SOW 

Requirement 

ACCEPTABLE  QUAUTY 
LEVEL  (AQL) 

% 

OF 

ADM 

FEE 

INCENTIVE 

FEE  (as  % 

of  incentive 

fee  pool) 

PENALTY 

FEE  (as  %  of 

basic  fee  for 

IBPS) 

QA 
Method 

PAYMENT 

7. 

ratification  of 

Corrective 

Actions 

Section  3.5 

100%  of  all  formal  written 
notifications  to  HUO  are 
completed  within  10  calendar 
days  of  CA's  verifying  and 
certifying  of  the  vouchers  and 
resolution  of  overpayn>ents  is 
completed  within  30  calendar 
days. 
AQL:  100% 

3% 

I^A 

1%  reduction  for 
every  1%  the  of 
the  notifications 
and  resolutions 
combined  fells 
below  the  AQL 
of  100%,  except 
that  if 

performance 
falls  below  75%. 
a  50%  reduction 
shall  apply 

On-Site 

Reviews 

Systems 

Data 

Reports 

Monthly 

8. 

Ufe 

Threatening 
Health  &  Safety 
Issues 

Section  3.6A 

100%  of  all  responses  and 
notifications  to  owner  of  life- 
threatening  health  and  safety 
issues,  inquiries  or  complaints 
are  completed  within  one  hour 
of  receipt  of  knowledge  of  the 
issue. 
AQL:  100% 

7% 

U/A 

1%  reduction  for 
every  1%  of 
responses/notifi 
cations  that 
exceed  the  AQL 
of  100% 
notifications 
within  one  hour, 
except  that  if 
perfbnnance 
falls  bekjw  75%, 
a  50%  reduction 
shall  apply 

On-Site 

Monthly 
Invoices 

Monthly 

9. 

h4on-life 
Threatening 
Health  &  Safety 
Issues 

Section  3.6B 

100%  of  all  non-life  threatening 
health  and  safety  Inquiries 
and/or  complaints  are 
responded  to  within  two 
tHJSiness  days  of  notification 
and  follow-up  every  two  weeks 
until  final  resolution  is  reached. 
AQL  Responses  performed 
within  2  tMiSiness  days. 

5% 

N/A 

10%  reduction 
of  basic  fee  for 
every  business 
day.  or  part 
thereof,  that  the 
average 
response  time 
exceeds  two 
business  days. 

On-Site 

Monthly 
Invoices 

Monthly 

10. 

Sections 
Budgets. 
Requisitions, 
Revisions 

Section  3.7 

100%  of  all  Budgets  Annual 
Requisitions  for  each  HAP 
contract  are  submitted  at  least 
90  days  prior  to  the  beginning  of 
CA's  FY.  Revised  Budget  and 
Annual  Requisitions  to  reduce 
future  payments  are  submitted 
no  later  than  the  I*  day  of  the 
month  following  identifkation  of 
overoayments. 
AQL:  100%  on  time 
submissions 

8% 

N/A 

2%  reduction  for 
every  1%  below 
the  AQL  of 
100% 

MonSily 

Invoices 

FMC 

Status 

Reports 

Monmiy 

11. 

Year-End 
Statement 

Section  3.7 

The  year-end  statement  is 
submitted  within  45  calendar 
days  of  the  end  of  ensure  this 
coincides  with  nanative 
description  in  SOW  the  CA's 
fiscal  year. 

AQL:  Submission  within  45 
days. 

8% 

N/A 

4%  reduction  for 
every  day  the 
submission 
exceeds  the 
AQL  of  45  days. 

FMC 

Status 

Report 

Annually 
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IBPS 

TASK  and 

ACCEPTABLE  QUALITY 

% 

INCENTIVE 

PENALTY 

QA 

PAYMENT 

« 

SOW 

.  LEVEL(AQg 

OF 

FEE  (as  % 

FEE(as%of 

Method 

R«quir«nMnt 

AOM 

of  incantiv* 

basic  faa  for 

FEE 

faapool) 

IBPS) 

~ 

12. 

Contract 

For  CAs  mat  must  comply  with 

3% 

N/A 

2%  reduction  for 

100% 

Annually 

Administrator's 

OM8'sCircuiarA-133. 

every  day  that 

Review  of 

Audit 

unaudited  (inandai  statements 
are  sutxmtted  within  60  days 

any  action 
exceeds  the 

Audit 

Section3.fi 

after  CA'sFYE.  Audited 
financial  statements  are 
sutxnitted  no  later  ttian  9 
months  after  CA's  FYE. 
For  CAs  that  are  not  required  to 
comply  with  OMB's  Qrcuiar  A- 
133.  annual  unaudited  financial 
statements  are  sui)mittad  to 
HUD  within  60  days  of  the  end 
of  the  CA's  fiscal  year. 
For-profit  instnjmentality  entities 
shall  submit  audited  financial 
statements  to  HUD  within  60 
days  of  the  end  of  the  CAs  fiscal 
year 

AQlj100%ontime 
subnvssMns 

■ 

days  allowed  by 
theAQI. 

13. 

Monitoring  of 

100%ofp(piectswith 

3% 

N/A 

3%  reduction  for 

On-SitB 

Monthly 

Unacceptat)ie 

unacceptable  performance  and 

every  day  the 

Reviews 

compliance  indtaators  are 

ACM.  is 

Systems 

Compliance 

monitored  and  rsportsd  by  the 

exceeded  for 

Data 

Indicators 
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5.  Guidance  for  Submitting  Proposals 

5.1  Service  Area  Designation 

Proposals  in  response  to  this 
solicitation  must  clearly  designate  the 
intended  service  area.  Offerors  must  bid 
to  provide  contract  administration 
services  for  areas  no  smaller  than  an 
individual  State  (or  U.S.  Territory). 
HUD  will  accept  proposals  covering  the 
entire  nation,  multiple  Multifamily 
Hubs,  individual  Multi&mily  Hubs,  or 
any  combination  of  states,  but  no 
smaller  than  an  individual  State  (or  U.S. 
Territory).  All  multi-state  proposals 
must  provide  a  separate  cost  proposal 
for  each  state  within  the  proposed 
service  area  (see  Attachment  II.B).  HUD 
will  evaluate  proposals  for  areas  larger 
than  an  individual  State  on  a  state  by 
state  basis. 

The  information  in  this  section 
governs  the  procedures  Offerors  must 
follow  to  submit  proposals  in  response 
to  this  RFP.  Failure  to  comply  with  the 
guidance  of  this  section  will  disqualify 
an  Offeror's  proposal  &om  consideration 
by  HUD. 

5.2  Proposal  Organization 

Offerors  must  submit  one  original  and 
three  (3)  copies  of  their  proposals.  All 
proposals  must  contain  two  volumes:  a 
technical  proposal  that  explains  the 
offeror's  technical  capacity  to  perform 
the  tasks  of  the  RFP  and  a  cost  proposal 
that  indicates  the  offeror's  price  and 
supporting  documents  to  provide  CA 
services.  Submit  technical  and  cost 
proposals  as  separately  boimd  vol\mies. 
Offerors  must  divide  and  tab  technical 
proposed  into  three  sections,  limited  by 
the  specified  niunber  of  pages: 

1.  Understanding  and  Technical 

Approach — 20  pages 

2.  Management  Capacity  and  Quality 

Control — 20  pages 

3.  Past  Performance — 10  pages  (Total) 

(a)  Key  Personnel — 5  pages 

(b)  Firm — 5  pages 

Proposals  exceeding  the  allowable 
page  limits  will  only  have  the  number 
of  pages  specified  evaluated  (e.g.  Factor 
1  Avill  only  have  the  first  20  pages 
evaluated;  remaining  pages  will  not  be 
reviewed).  Page  limits  refer  to  one  side 
of  an  8  V2  X  1 1  piece  of  paper  using 
standard  10  pitch  font. 

Ofiierors  shall  include  with  the 
technical  proposal  an  appendix  which 
includes  the  following: 

(1)  Resimies  of  the  project  team. 

(2)  A  statement  of  possible  conflict  of 
interest  in  the  appendix.  This  statement 
should  identify  properties  in  the 
proposed  coverage  area  of  the  offeror  in 
which  the  offeror  has  a  financial 
interest. 


(3)  A  copy  of  the  offerors'  (the  PHA 
and  all  organizations  that  form  the 
instrimientality  entity)  most  recent  audit 
of  the  offeror's  financial  records.  The 
appendix  does  not  count  toward  the 
page  limitation. 

Offerors  are  advised  that  different 
technical  evaluation  panel  teams  will 
review  proposals.  The  Technical 
proposal  shall  be  divided  according  to 
the  stated  evaluation  factors  and  shall 
be  submitted  in  physically  distinct 
sections  by  each  eveduation  factor. 
Individual  panel  members  may  review 
only  one  evaluation  factor;  therefore, 
offerors  should  be  careful  to  fully 
respond  to  each  factor  separately,  and 
not  rely  on  information  in  another  factor 
to  be  a  part  of  the  response.  Pages  with 
each  factor  shall  be  niunbered 
consecutively,  including  any 
appendixes. 

The  cost  proposal  shall  include  the 
CA's  proposed  percentage  of  the  FMR 
for  covered  units  on  the  sheet  provided 
herein.  The  cost  proposal  shall  also 
provide  supporting  cost  data  to  ensiire 
the  evaluation  panel  can  determine  the 
prices  proposed  are  reasonable  for  the 
technical  approach  proposed.  Failure  to 
adequately  explain  the  price  proposed 
may  result  in  a  determination  the  CA  is 
unable  to  perform  at  the  stated  price  or 
that  the  price  is  unreasonable  based 
upon  the  technical  approach  described. 
Sample  forms  for  providing  cost  data  are 
attached  and  shoidd  be  supported  by  a 
narrative  to  the  extent  necessary. 
Offerors  are  not  required  to  follow  the 
samples  completely,  but  shall  provide 
the  information  requested  to  the  extent 
possible. 

5.3  Proposal  Due  Date 

Offerors  must  submit  proposals  no 
later  than  5:00  PM  EDT,  Friday,  July  15, 
1999.  Offerors  must  submit  proposals  to: 
U.S.  Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Office 
of  the  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs,  Room 
6106,  Washington,  DC  20410. 

Offerors  must  clearly  mark  packages 
containing  proposals  "Proposal  for 
Section  8  Contract  Administration 
Services." 

The  Department  will  not  accept 
proposals  that  arrive  after  the  above  date 
and  time  or  at  any  other  address.  HUD 
will  not  be  responsible  for  proposals 
lost  or  misdirected  due  to  improper 
labeling. 

5.4  Offeror  Questions/Pre-Proposal 
Conference 

HUD  will  conduct  a  Pre-Proposal 
Conference  to  discuss  this  request  for 
proposals  at  length  and  answer 
questions.  The  agenda  for  the 


conference  will  include  time  for  those 
potential  respondents'  interested  in 
forming  partnerships  with  other  entities 
to  meet. 

Date:  June  3, 1999. 

Time:  9:30  a.m.  to  3:00  p.m.  EDT. 

Location:  To  Be  Annoimced  at  http:/ 
/www.hud.gov/fha/mfh/r^/ 
sec8rfp.html. 

HUD  encourages  potential  Offerors- 
who  plan  to  attend  the  Pre-Proposal 
Conference  to  submit  questions  in 
advance,  by  sending  an  e-mail  to 
"Prebiddersconf_Sec8r^®hud.gov". 
All  questions  and  the  responses  will  be 
posted  at  the  RFP  website, 
www.hud.gov/fha/mfh/r^/ 
sec8rfy.html.  At  the  Pre-I^posal 
Conference  HUD  will  be  sure  to  discuss 
the  questions  that  have  generated  the 
most  interest. 

If  attendees  raise  additional  questions 
as  a  result  of  the  discussion  at  die  pre- 
proposal  conference,  HUD  will  respond 
to  the  questions  at  the  conference  as 
time  permits.  However,  if  time  has 
expired  and/or  if  HUD  must  obtain 
additional  information  to  provide  an 
appropriate  response,  HUD  will  post  a 
transcript  of  the  conference  and  the 
answers  to  any  imanswered  questions  at 
the  RFP  website. 

In  addition  to  a  copy  of  the  transcript, 
the  RFP  web  site  currently  contains  a 
database  of  oirrent  properties  with 
Section  8  assisted  units  and  a 
description  of  the  Section  8  program. 
After  ihe  conference,  the  RFP  website 
will  provide  a  tool  for  offerors  to  pose 
and  for  HUD  to  answer  any  further 
questions. 

5.5  Amendments  and  Additional 
Guidance 

HUD  may  amend  this  RFP.  All 
amendments  or  additional  guidance  will 
be  posted  on  the  website.  Offerors 
should  check  the  website  regularly  for 
any  amendments  to  the  RFP. 

5.6  Contract  Term 

HUD  will  award  an  ACC  pursuant  to 
this  RFP  for  an  initial  term  of  two  (2) 
years.  The  CA  is  reminded  however, 
that  continued  performance  beyond  the 
first  year  of  the  ACC  is  contingent  upon 
the  availability  of  appropriated  funds. 

HUD  may  unilaterally  renew  the  ACC 
for  up  to  three  (3)  additional  one-year 
terms.  Each  such  renewal  shall  be  at 
HUD's  sole  discretion.  The  Department 
will  use  performance  as  a  paramount 
factor  in  renewal  determinations. 

6.  Equal  Employment  Opportunity 
Compliance 

The  CA  shall  not  discriminate  against 
any  employee  or  applicant  for 
employment  because  of  race,  color, 
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creed,  religion,  sex,  handicap  or 
national  origin.  The  CA  shall  take 
affirmative  action  to  ensure  that 
applicants  and  employees  are  treated 
without  regard  to  race,  color,  creed, 
religion,  sex,  handicap,  or  national 
origin.  Such  action  shall  include,  but 
not  be  limited  to,  the  following: 
employment,  upgrading,  demotion,  or 
transfer;  recruitment  or  recruitment 
advertising;  layoff  or  termination;  rates 
of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including 
apprenticeship. 

The  CA  shall  post  in  conspicuous 
places,  available  to  employees  and 
applicants  for  employment,  notices  to 
be  provided  by  HUD  setting  forth  tibe 
provisions  of  this  nondiscrimination 
clause.  The  CA  shall  assiire  in  all 
solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  the 
CA  that  all  qualified  applicants  will 
receive  consideration  for  employment 
vdthout  regard  to  race,  color,  creed, 
religion,  sex,  handicap  or  national 
origin.  The  CA  will  incorporate  the 
foregoing  requirements  of  this  paragraph 
in  all  of  its  contracts  for  project  work, 
except  contracts  for  standard 
conmiercial  supplies  or  raw  materials, 
and  will  require  all  of  its  contractors  for 
such  work  to  incorporate  such 
requirements  in  all  subcontracts  for 
project  work. 

7.  Factors  for  Award 

Proposals  cannot  merely  offer  to 
provide  services  in  accordance  with  the 
requirements  of  the  RFP,  rather,  they 
must  provide  a  detailed  and  concrete 
description  of  how  the  offeror  will 
poform  these  requirements  in  operation 
under  the  ACC. 

HUD  will  evaluate  proposals 
according  to  the  following: 

7.1    Understanding  and  Technical 
Approach — 50  Points 

Offeror's  proposal  must  include  a 
demonstrated  understanding  of  the  role 
of  the  CA  and  the  full  range  of  the  work 
to  be  performed.  The  proposal  also  must 
describe  the  Offeror's  plan  and 
approach  to  perform  the  tasks  of  the 
statement  of  work.  The  proposal  shall 
specify  any  services  or  functions  to  be 
provided  or  performed  by  the  parent 
entity,  or  by  any  other  entity  which 
holds  a  direct  or  indirect  interest  in 
such  instrumentality,  to  carry  out  or 
support  Section  8  contract 
administration  in  accordance  with  the 
ACC.  The  proposal  should  detail  the 
Offeror's  automated  systems  that  will 
support  it  in  the  performance  of  SOW 
tasks  (including  information  technology 
(IT)  support,  accessibility, 
documentation,  security,  and 


flexibility).  In  addition,  the  offeror  must 
describe  the  automated  system  that  it 
will  use  to  provide  contract 
administration  services  for  project-based 
HAP  contracts  under  Section  8. 
The  proposal  must  provide  a 
proposed  plan  for  the  transfer  of 
responsibility  for  contract 
administration  from  HUD  to  the  CAthat 
includes,  but  need  not  be  limited  to, 
how  the  offeror  will  be  prepared  to 
begin  operations  within  60  calendar 
days  after  award  of  the  ACC. 

7.1.1    Data  Systems 

Ofiierors  must  demonstrate  their 
ability  to  comply  with  all  processing 
and  reporting  requirements  applicable 
to  CA  functions  contained  in  this  RFP, 
including  requirements  for  contract 
administrators  outlined  in  Section  108 
of  24  CFR.  Part  208)— Electronic 
Transmission  of  Required  Data  for 
Certification  and  Recertification  and 
Subsidy  Billing  Procedures  for 
Multifemily  Subsidized  Projects  (a/k/a 
the  Automation  Rule).  CAs  are  expected 
to  have  Internet  Service  Provider  access 
for  communication  with  HUD.  (At  this 
time,  HUD  plans  for  most  data  entry  and 
data  transfer  with  CAs  to  occur  over  the 
Internet). 

CAs  must  be  capable  of  implementing 
revisions  in  processing  and  reporting,  as 
specified  by  HUD,  to  conform  to 
changes  in  present  or  future  policy  and 
procedures  pertaining  to  CA  functions. 
With  respect  to  data  systems  and 
automated  reporting  requirements,  HUD 
will  provide  reasonable  advance  notice 
of  the  need  for  such  change  a  minimimi 
of  90  days  before  CA  compliance  will  be 
required. 

CAs  must  provide  HUD  with  data  on 
HAP  contracts,  rent  adjustments, 
contract  renewal  processing, 
management  and  occupancy  reviews, 
annual  financial  statements  and  other 
dociunents  and  information  relevant  to 
the  tasks  and  responsibilities  outlined 
in  this  RFP.  Where  automated  reporting 
tools  do  not  already  exist,  HUD  intends 
to  develop  specifications  for  receiving  a 
substantial  portion  of  these  data 
electronically.  CAs  must  have  the 
capabiUty  to  transmit  such  data  to  HUD 
via  the  Internet  as  prescribed  by  HUD. 

Offerors  miist  demonstrate  that  they 
have  the  fecilities  to  receive  resident 
certification  and  recertification  data 
(form  HUD  50059)  and  voucher  data 
(form  HUD  52670)  electronicaUy  from 
the  owners  or  management  agents  in  a 
form  consistent  with  reporting 
requirements  specified  by  HUD  for  the 
HUD  TRACS  System.  Offerors  must  also 
demonstrate  the  ability  to  transmit  HUD 
50059  data  to  the  HUD  TRACS  Tenant 
System  and  HUD  52670  data  to  the  HUD 


TRACS  Voucher/Payment  System,  and 
to  receive  the  messages  transmitted  in 
return  from  TRACS.  As  part  of  these 
requirements,  the  CA  must  have  an 
ability,  acceptable  to  HUD,  for 
commimicating  errors  in  HUD  50059 
and  HUD  52670  submissions  to  the 
owners  or  management  agents.  CAs  are 
expected  to  comply  with  requirements 
applicable  to  contract  administrators  in 
the  Automation  Rule  (24  CFR  208). 

HUD  aurently  receives  data 
submissions  to  the  TRACS  Tenant 
System  and  the  TRACS  Voucher/ 
Payment  System  via  SprintMail,  but 
there  are  plans  to  accept  these 
transmissions  via  the  Internet.  Internet 
access  also  provides  the  CA  with  the 
ability"to  review  the  resident  and 
voucher  data  it  has  transmitted  to  HUD 
to  ensure  that  it  is  correct  and  consistent 
with  the  data  maintained  in  its  own 
files. 

CAs  will  be  required  to  accept  and 
forward  to  the  owners  or  management 
agents  the  Benefit  History  Reports  from 
HUD  that  provide  confirmation  of  Social 
Security  and  Supplemental  Security 
Income.  Alternatively,  the  CAs  may 
require  the  owners  or  management 
agents  to  obtain  Internet  access  to 
retrieve  their  own  Benefit  History 
Reports  from  HUD. 

Resident  reporting  requirements 
specified  for  HUD's  TRACS  Tenant 
System  and  voucher  reporting 
requirements  specified  for  the  TRACS 
Voucher/Payment  System  are  published 
on  the  TRACS  Documents  Page  on  the 
world  wide  web.  The  CAs  are 
responsible  for  meeting  the 
requirements  specified  in  these 
documents.  Offerors  can  access  the 
TRACS  Docimients  Page  at  http:// 
www.hud.gov/fha/mfh/trx/html/ 
trxdocs.html. 

Offerors  must  demonstrate  that  they 
have  an  account  with  a  federally 
insured  financial  institution  capable  of 
receiving  and  sending  electronic  fund 
transfer  (EFT)  transactions. 

CAs  must  have  facilities  acceptable  to 
HUD  for  making  timely  and  accurate 
HAP  subsidy  payments  to  project 
owners  with  HAP  contracts  under  an 
Annual  Contributions  Contract  (ACC) 
contract.  CAs  also  will  be  required  to 
transmit  budget,  requisition,  and  year- 
end  settlement  data  to  HUD  via  the 
Internet,  as  specified  by  HUD. 

7.2    Management  Capacity  and  Quality 
Control  Plan — 50  points 

The  offeror  shall  fully  demonstrate  a 
superior  detailed  quality  control 
program  to  (1)  ensure  the  contract 
performance  requirements  are  met,  (2) 
provide  specific  internal  control 
programs  to  provide  accountability  and 
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separation  of  duties  to  detect  and 
prevent  potential  fraud,  waste,  and 
abuse  of  funds,  and  (3)  identify 
processes/procedures  to  prevent,  detect, 
and  resolve  actual,  or  appearances  of, 
conflicts  of  interest  of  any  staff  working 
with  the  contract  or  associated  with  the 
entity.  This  QC  Plan  must  include,  but 
not  be  limited  to 

1.  A  Work  Plan  including  all  contract 
admfiiistrative  services  breaking  down 
each  task/ sub-task.  The  Work  Plan  shall: 
— Specify  all  areas  and  services  that  the 

CA  will  review. 
— Include  a  timeline  (duration,  start, 

finish)  the  CA  will  review  areas/ 

services. 
— Depict  the  resource  name/s  and  task 

usage  for  each  task/s. 
— Include  an  example  of  the  CA's  Work 

Plan  quarterly  report  Identify  the 

methodology  CAs  will  use  to  conduct 

reviews. 

2.  The  name(s)  and  qualifications  of 
the  individual(s)  responsible  for 
performing  the  quality  control  reviews 
and  the  specific  areas/services  these 
individuals  will  inspect. 

3.  A  method  to  identify  performance 
deficiencies  and  to  take  corrective 
action  to  ensure  against  unsatisfactory 
performance. 

4.  A  means  to  document  all  quality 
control  reviews  and  any  required 
corrective  action.  The  CA  shall  establish 
and  maintain  files  for  such 
documentation  through  the  term  of  this 
contract.  The  filing  method  shall  be 
such  that  all  information  relative  to 
quality  control  inspections  is  logically 
grouped  together  and  readily  accessible. 
The  files  shall  be  the  property  of  HUD 
and  be  made  available  to  HUD  upon 
demand  during  the  CA's  regular 
business  hours.  The  files  shall  be  turned 
over  to  HUD  within  10  business  days 
after  completion  or  termination  of  the 
ACC. 

5.  Workflow  and  organizational  charts 
that  describe  the  processes  and  controls 
that  the  offeror  will  to  implement  and 
operate  its  technical  approach  and  to 
execute  the  QC  plan. 

7.3    Past  Performance — 30  Points 

Offerors'  proposals  must  provide 
documented  evidence  that,  during  the 
last  two  years  immediately  prior  to  the 
deadline  for  receipt  of  proposals,  the 
Offeror  or  related  entity  has  successfully 
performed  duties  substantially  similar 


to  the  core  fimctions  that  the  CA  will 
perform  under  this  RFP.  Offerors  shoidd 
give  special  emphasis  to  past 
performance  with  compliance  with  and 
reviews  of  Multifamily  Housing's 
occupancy  requirements,  reviews  of 
property  physical  condition,  and 
problem  resolution  activities  with 
property  owners.  ("Related  entity" 
means  any  entity  that  will  perfbnn 
services  or  functions  to  carry  out  or 
support  Section  8  contract 
administration  under  the  ACC, 
including  the  PHA,  a  parent  entity  of 
the  PHA,  or  partners  who  are  affiliated 
with  the  PHA.) 

HUD  will  give  greater  weight  to 
proposals  that  cite  recent  experience 
(the  past  two  years)  that  is  most  similar 
to  the  requirements  of  the  RFP. 

The  proposal  must  include  sufficient 
information  on  the  relevant  experience, 
special  training  and  education  of 
proposed  personnel  related  to  the  tasks 
of  the  SOW. 

HUD  will  allocate  points  based  upon 
the  demonstrated  record.  References  of 
successful  past  performance  of  the  same 
or  similar  work  as  described  in  the  SOW 
and  in  the  ACC  shall  confirm  offerors' 
demonstrated  record.  HUD  will  consider 
available  information,  such  as  reviews 
ofPHAs. 

Offerors'  proposals  must  provide  at 
least  five  references  (not  letters  of 
recommendations)  that  document  past 
experience.  These  references  must 
include: 
Project  name 
Period  of  performance 
Description  of  the  work  performed 
Contact  person  information: 
Name 
Tide 
Address 

Telephone  numbers 
The  relationship  of  the  contact  person  to 

the  offeror. 

Only  information  that  is  submitted 
directly  to  HUD  in  the  offieror's  proposal 
package  will  be  considered  unless  HUD 
seeks  additional  information  during  the 
evaluation  process. 

HUD  reserves  the  right  to  review  and 
consider  the  past  performance  the 
offeror  may  have  had  with  the 
Department. 

8.  Proposal  Evaluation 

HUD  wall  establish  one  or  more 
panels  to  review  the  proposals  received. 


HUD  will  only  evaluate,  rate  and  rank 
complete  proposals  submitted. 

HUD  will  evaluate  each  proposal 
based  on  the  factors  for  award  and  the 
proposed  fees  to  determine  which 
offerors  represent  the  best  overall  value, 
including  administrative  efficiency,  to 
the  Department.  While  the  cost  or  price 
factor  has  no  numerical  weight  in  the 
fectors  for  award,  it  is  always  a  criterion 
in  the  overall  evaluation  of  proposals. 
HUD  may  ask  any  offeror  considered  to 
be  among  the  hi(^est  rated  technically 
acceptable  for  additional  information  to 
assist  HUD  in  selecting  among  proposals 
submitted.  HUD  may  also  negotiate  the 
fee  with  the  highest  techmcally 
acceptable  offerors,  one  or  all,  to  obtain 
high  quality  at  a  better  value. 

HUD  shall  have  discretion  to 
determine  the  process  for  evaluation, 
rating  and  ranking  of  proposals  received 
and  for  selection  of  the  contract 
administrator  pursuant  to  the  RFP  and 
for  award  of  ACCs. 

Proposals  to  provide  contract 
administration  services  for  project-based 
HAP  contracts  will  be  accepted  on  an 
individual  state,  combination  of  states, 
individual  Hubs,  multiple  Multifamily 
Hubs,  and  the  entire  nation,  however, 
the  Department  will  evaluate  proposals 
state  by  state.  Therefore,  the  offeror 
must  complete  and  submit  the 
"Proposal  Submission  Form" 
(Attachment  U)  for  each  state  the  CA  is 
offering  a  bid. 

If  there  are  areas  of  the  coimtry  for 
which  HUD  does  not  select  a  CA  during 
the  above  process,  either  because  there 
were  no  proposals  covering  that  area,  or 
none  of  the  proposals  were  acceptable, 
HUD  may  negotiate  with  one  or  more 
selected  offerors  to  expand  the  service 
area  in  which  the  selected  offeror  will 
provide  contract  administration 
services. 

Before  execution  of  the  ACC,  each 
selected  PHA  must  submit  a  Previous 
Participation  Certification,  Form  HUD- 
2530  and  any  additional  dociunentation 
required  by  HUD  within  10  calendar 
days  of  request  by  HUD.  The  PHA  and 
related  parties  must  be  cleared  through 
HUD's  previous  participation 
procedure. 
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Attachment  I      Voucher  and  Recertification  Review 

The  following  lists  the  tasks  and  tools  associated  with  voucher  and  certification/recertification 
reviews. 


TASKS 

TOOLS 

Record  voucher  in  project  logs 

Manual  Process 

Check  voucher  header  infomiation 

Manual  Process 

•     Check  the  following  data: 

*     Project  numl)er 

*    Total  units 

*     Dates/signed 

•    Voucher  month 

♦     Usage  (declining  balance/shortfall 

Check  information  against  previous  month's 

Manual  Process 

voucher 

•    TRACS  cun-ently  makes  no  comparisons 

l>etween  HAP  requests  from  one  month 

to  the  next 

•     Continue  to  compare  HAP  anxjunts  for 

all  residents  not  "changed/added"  this 

month 

Check  adjustments 

Manual  Process 

•     TRACS  is  currently  not  editing  or 

recording  adjustments 

•     Check  adjustments 

•    Check  for  unresolved  problems  from 

« 

previous  month 

•    Make  note  to  notify  project  of  what  has  to 

be  done 

Check  voucher  calculations 

Manual  Process 

•    TRACS  only  edits  certification 

• 

calculations 

•    Continue  to  check  the  voucher  totals 

(i.e.,  individual  page  totals  against  total 

subsidy  requested  on  cover) 

Review  special  claims 

Manual  Process 

•     Special  claims  will  not  be  incorporated 

until  a  future  release  of  TRACS 

•    Continue  to  manually  check  signatures 

and  totals  usinq  current  procedures 
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Attachment  II     Proposal  Submission  Form 

Section  A.  (attach  this  form  to  the  technical  and  cost  proposal) 

I  propose  to  provide  the  services  required  by  this  ACC  within  the  geographic  area  descrit}ed 
below.  (See  description  of  Multifamily  Hubs  on  the  next  page). 


Offeror 

Date 

.1 .  The  following  area  which  is  larger  than  a  Hub: 


2.  Entire  Hub  for  Area 


.3.  The  following  group  of  states: 


.4.  The  following  individual  State  (or  U.S.  Tenitory): 
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Muitifamily  Hubs 


AREA# 

HUB 

GEOGRAPHIC  AREA 

1 

Boston 

Maine,  Vermont,  New  Hampshire,  Massachusetts,  Rhode 
Island.  Connecticut 

2* 

Buffato 

All  New  York  State  counties  except  those  listed  for  the  New 
York  HUB 

3* 

New  York 

The  counties  of  Bronx,  Dutchess,  Kings,  Nassau,  New  York, 
Orange.  Putnam.  Queens.  Richmond,  Rockland.  Suffolk. 
Sullivan.  Ulster,  and  Westchester 

4 

Philadelphia 

Pennsylvania.  New  Jersey,  Delaware, 
West  Virginia 

5 

Baltimore 

Maryland,  District  of  Columbia,  Virginia 

6 

Greensboro 

North  Carolina,  South  Carolina 

7 

Atlanta 

Georgia,  Tennessee,  Kentucky,  Caribbean 

8 

Columbus 

Ohio 

9 

Jacksonville 

Florida.  Alabama,  Mississippi 

10 

Chicago 

Illinois,  Indiana 

11 

Detroit 

Michigan 

12 

Minneapolis 

Minnesota,  Wisconsin 

13 

Kansas  City 

Kansas,  Missouri,  Oklahoma,  Nebraska,  Iowa 

14 

Fort  Worth 

Texas,  Arkansas,  Louisiana,  New  Mexico 

15 

Denver 

Colorado,  Utah.  Wyoming.  Montana,  North  Dakota,  South 
Dakota 

16 

Seattle 

Washington,  Oregon.  Idaho,  Alaska 

17* 

San  Francisco 

Nevada,  Arizona,  Hawaii  and  the  46  Califomia  counties  of 
Alameda,  Alpine,  Amador,  Butte,  Calaveras,  Colusa,  Contra 
Costa,  Del  Norte,  El  Dorado,  Fresno,  Glenn,  Humbolt,  Kings, 
Lake,  Lassen,  Madera,  Marin,  Mariposa.  Mendocino,  Merced, 
Modoc,  Monterey,  Napa,  Nevada,  Placer,  Plumas, 
Sacramento,  San  Benito,  San  Francisco,  San  Joaquin,  San 
Mateo.  Santa  Clara.  Santa  Cnjz,  Shasta.  Sierra,  Siskiyou, 
Solano,  Sonoma.  Stanislaus.  Sutter,  Tehama.  Trinity.  Tulare. 
Tuolumne.  Yoto,  Yuba 

18* 

•rr„  XL. 

Los  Angeles 

..     .rii.*.    r^i-r> 

Califomia  counties  not  covered  by  the  San  Francisco  HUB 

means  that  CA  must  offer  a  proposal  for  the  entire  state,  not  just  the  single  Hub  area. 
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Section  B  (attach  this  form  to  the  cost  proposal) 


I  propose  to  provide  the  services  required  by  this  ACC  within 
(Name  of  State  or  U.S.  Territory)  for  the  following  fixed  price: 


Initial  2  Year  Term 

Basic  Fee                                                  | 

%  of  the  FMR 

1"  Renewal  Year  1  Year  Term 

Basic  Fee 

%oftheFMR 

2"*^  Renewal  Year  1  Year  Term 

Basic  Fee 

%  of  the  FMR 

3"*  Renewal  Year  1  Year  Term 

Basic  Fee 

%  of  the  FMR 
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CONTRACT  COST  ESTIMATE 


PREPARER  NAME.  OFFICE,  PHONE  NUMBER: 

SIGNATURE  AND  DATE:                            1 

DESCRIPTION  OF  COST  ELEMENTS 
(a) 

BASE 
(b) 

RATE 
(C) 

SUBTOTALS 
(d) 

TOTALS 
(e) 

1 .          DIRECT  LABOR  -  CATEGORIES 

Estimated 
Number  of  Hours 

Hourly  Rate 
($) 

« 

» 

TOTAL  DIRECT  LABOR 

2.          LABOR  OVERHEAD  AND  FRINGE  BENEFITS 

Estimated  % 

tfS,«iS^/Ht^,i,V'«4^WH  FRINGE  BENEFITS  ^MaiiSifff^::.  vr  ,•  y 

^^^^m^sfmmzr^^hfwsHEAD^s^s^^^mt^r-^'m 

TOTAL  LABOR  OVERHEAD 

3.          TRAVEL  (SEE  ATTACHED  WORKSHEET) 

4.     SUBCONTRACTS/CONSULTANTS 

No.  of 
Hours/Days 

Hourty/Daily 
Rate 

TOTAL  SUBCON- 

rRACT/CONSULTANT  COSTS 

5.          OTHER  DIRECT  COSTS -CATEGORIES 

TOTAL  OTHER  DIRECT  COSTS 

6.          TOTAL  DIRECT  COSTS  AND  OVERHEAD 

7.          GENERAL  AND  ADMINISTRATIVE  EXPENSE  (G&A)    |                        | 

8.          TOTAL  COSTS 

9.          FEE  OR  PROFIT 

10.        TOTAL  ESTIMATED  COST  AND  FEE/PROFIT 
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CONTRACT  COST  ESTIMATE  FORM  -  INSTRUCTIONS 

ITEM  1:  Direct  Labor 

Enter  labor  by  category  and  skill  level  (e.g.  Project  Director,  senior  analyst,  junior 
architect,  statistician,  clerical,  etc.)  in  column  (a).  Enter  the  estimated  total  number  of 
hours  (i.e.,  for  all  tasks,  etc.  in  which  the  labor  will  be  required)  in  column  (b).  Enter 
the  estimated  hourly  rate  for  each  labor  category  in  column  (c).  Multiply  the  amount 
in  column  (b)  by  the  amount  in  column  (c),  and  enter  the  product  in  column  (d). 
[NOTE:  If  the  contract  is  expected  to  extend  beyond  a  twelve  month  period,  inflation 
Victors  should  be  included  for  each  additional  period.  This  may  require  using 
additional  sheets.]  Add  the  amounts  in  column  (d)  and  enter  that  total  in  the  row 
labeled  ATOTAL  DIRECT  LABOR.® 

ITEM  2:  Labor  Overhead  and  Frinae  Benefits 

Enter  the  estimated  rates  (percentages)  for  fringe  benefits  and  labor  overhead  in  the 
blanks  in  column  (c).  Multiply  these  percentages  by  the  amount  for  TOTAL  DIRECT 
LABOR  in  1(e)  above  and  enter  the  results  in  column  (d).  Add  the  two  totals  and 
enter  the  sum  in  column  (e)  of  the  row  labeled  ATOTAL  LABOR  OVERHEAD.® 

ITEM  3:  Travel 

Enter  the  total  estimate  and  support  on  a  separate  work^eet. 

ITEM  4:  Subcontracts/Consultants 

For  each  type  of  subcontract/consultant,  enter  the  estimated  number  of  hours/days  in 
column(b).  Enter  the  hourly/daily  rate  in  column  (c).  Multiply  each  rate  by  the 
number  of  hours/days  and  enter  the  result  in  column  (d).  Add  the  totals  in  column  (d) 
and  enter  the  sum  in  column  (e)  of  the  row  labeled  ATOTAL  CONSULTANT 
COSTS.® 

ITEM  5:  Other  Direct  Costs 

Enter  each  type  of  cost  in  column  (a)  and  its  con-esponding  total  cost  in  column  (d). 
Add  the  totals  in  column  (d)  and  enter  the  sum  in  column  (e)  of  the  row  labeled 
ATOTAL  OTHER  DIRECT  COSTS.® 

ITEM  6:  Total  Direct  Cost  and  Overhead 

Add  the  amounts  in  1  (e)  through  5(e)  and  enter  the  sum. 

ITEM  7:  General  and  Administrative  (G&A^ 

Enter  the  estimated  rate  in  column  (c)  and  multiply  it  by  the  amount  in  7(e)  above. 
Enter  the  result  in  column  (e). 

ITEMS:  Total  Estimated  Costs 

Add  the  amounts  in  6(e)  and  7(e)  enter  the  sum  in  column  (e). 

ITEM  9:  Fee  or  Profit 

Enter  the  amount  calculated  or  estimated  for  the  fixed  fee  or  profit  , 

ITEM  10:        Total  Estimated  Cost  and  Fee/Profit 

Add  the  amounts  in  8(e)  and  9(e).  Enter  the  sum  in  column  (e).  This  is  the  grand 
total. 
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Attachment  in 
Contract 


Annual  Contributions 


Annual  Contributions  Contract 
Definitions' 

ACC.  Annual  Contributions  Contract. 
This  contract  between  HUD  and  the 
PHA. 

Administrative  Fee.  The  monthly  fee 
HUD  pays  the  PHA  for  each  covered 
unit  under  HAP  contract  on  the  first  day 
of  the  month.  The  fee  amovmt  is 
determined  in  accordance  with  Exhibit 
E.  The  administrative  fee  is  the  total  of 
the  basic  fee  phis  the  incentive  fee. 

Basic  Fee.  The  amotmt  of  the  basic  fee 
per  imit  per  moath  as^  specified  in 
Exhibit  E  for  each  FMR  area  HUD  may 
reduce  the  basic  fee  if  HUD  determines 
that  the  PHA  performance  of  contract 
tasks  is  below  the  minimiun  acceptable 
quaUty  level.  HUD  determines  the 
amount  of  such  reduction.  £amed  basic 
fees  are  paid  monthly. 

Budget  Authority.  The  fnaYimiim 
amoimt  of  funda  available  for  payment 
to  the  PHA  for  each  HAP  contract 
Budget  authority  is  authorized  and 
appropriated  by  the  Congress.  The 
amount  of  budget  authority  for  each 
HAP  contract  is  listed  on  Exhibit  C 

Covered  Units.  Section  8  assisted 
units  imder  HAJP  contracts  assigned  to 
the  PHA  for  contract  administration 
under  the  ACC.  Covered  imits  are  listed 
on  Exhibit  B. 

Fiscal  Year.  The  PHA  fiscal  year. 
Exhibit  C  states  the  last  month  and  day 
of  the  PHA  fiscal  year. 

Fimding.  Increment  Each 
commitment  of  funding  (budget 
authority)  by  HUD  to  the  PHA  for  a  HAP 
contract  imder  the  ACC.  The  funding 
increments  are  listed  on  Exhibit  C. 

HAP  Contract.  A  Section  8  Housing 
Assistance  Payments  Contract. 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development. 

Incentive  Fee.  A  per  unit  per  month 
administrative  fee  in  addition  to  the 
basic  fee.  The  incentive  fee  is  paid  if 
HUD  determines  that  PHA  performance 
of  contract  tasks  is  above  the  minimum 
acceptable  quality  level.  HUD 
determines  the  amoimt  of  the  incentive 
fee.  The  maximum  incentive  fee  per 
unit  per  month  is  specified  in  Exhibit  E 
for  each  FMR  area.  Earned  incentive 
fees  are  paid  quarterly. 

PHA.  Public  Housing  Agency. 

Portfolio  Reengineering.  FHA-insured 
multifamily  housing  mortgage  and 
housing  assistance  restructuring  of  an 
eligible  multifamily  project. 

Program  Expenditures.  Amounts 
which  may  be  charged  against  program 
receipts  in  accordance  with  the  ACC 
and  HUD  requirements. 


Program  Property.  Program  receipts, 
including  fonds  held  by  a  depository, 
and  PHA  rights  or  interests  imder  a  HAP 
contract  ibr  covered  units. 

Program  Receipts.  Amounts  paid  by 
HUD  to  the  PHA  under  the  ACC,  and 
any  other  amounts  received  by  the  PHA 
in  connection  with  administration  of  the 
Section  8  program  under  the  ACC. 

Project  Reserve.  An  unfunded  account 
established  by  HUD  for  a  HAP  contract 
from  amounts  by  which  the  amount  of 
budget  authority  available  for  paym«it 
under  the  HAP  contract  during  the 
owner's  fiscal  year  exceeds  the  amount 
actually  approved  and  paid  by  HUD. 
HUD  may  use  this  account  as  the  soiirce 
for  additional  payments  under  the 
program. 

Pubhc  Housing  Agency.  The  agency 
that  has  entered  the^ACC  with  HUD. 
Such  agency  is  a  "public  housing 
agency"  asdefined  in  Section  3  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437a(b)(6)). 

Section  8.  Section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437f). 

Service  Area.  The  area  where  the  PHA 
provides  contract  administration 
services  under  the  ACC.  The  PHA 
service  area  is  described  in  Exhibit  D  of 
the  ACC. 

ACC 

Purpose 

This  ACC  is  a  contract  between  the 
PHA  and  HUD.  The  ACC  was  awarded 
by  HUD  pursuant  to  a  proposal 
submitted  in  response  to  HUD's 
published  Request  for  Proposals  for 
PHAs  to  provide  contract  administration 
services  for  units  receiving  project- 
based  Section  8  housing  assistance.  (The 
Request  for  Proposals  was  published  on 
May  19, 1999.  Under  the  ACC,  the  PHA 
will  provide  contract  administration 
services  for  dwelling  units  in  the  service 
area  receiving  project  based  assistance 
under  Section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f). 

Exhibits.  This  ACC  Includes  the 
Following  Exhibits 

1.  Exhibit  A:  Request  for  Proposal 

2.  Exhibit  B:  Covered  Units 

3.  Exhibit  C:  Funding 

4.  Exhibit  D:  Service  Area 

5.  Exhibit  E:  PHA  Administrative  Fees 

6.  Exhibit  F:  ACC  Contract  Term 

HUD  Revision  of  ACC  Exhibits 
1.  HUD  may  amend  Exhibit  B: 

— To  add  covered  units. 

— ^To  withdraw  covered  units  for  which 
the  HAP  contract  has  expired  or  been 
terminated,  or  for  which  assistance 
payments  are  abated. 


— ^To  withdraw  covered  unita  in 

connection  with  portfolio 

reengineering. 

2.  HUD  may  amend  Exhibit  G: 
— To  add  a  funding  increment,  w 
— ^To  remove  a  funding  increment  for 

which  the  HAP  contract  has  expired 

or  been  terminated,  or  for  which 

assistance  payments  are  abated. 
— To  remove  a  funding  increment  in 

connection  with  portfolio 

reengineering. 

HUD  may  amend  Exhibit  B  or  Exhibit 
C  of  the  ACC  by  giving  the  PHA  written 
notice  of  the  revised  exhibit.  The  HUD  - 
notice  constitutes  an  amendment  of  the 
ACC. 

ACC  Term 

The  ACC  term  is  specified  in  Exhibit 
F  of  the  ACC.  The  PHA  shall  provide 
contract  administration  services  for  the 
covered  units  during  the  ACC  term. 

PHA  Contract  Administration  Services 

Coverage 

1.  The  PHA  shall  enter  into  or  assume 
HAP  contracts  with  owners  of  covered 
units  to  make  assistance  payments  to 
the  owners  of  such  units  during  the 
HAP  contract  term. 

2.  During  the  ACC  term,  the  PHA 
shall  provide  contract  administration 
services  for  covered  units  in  the  service 
area. 

3.  HUD  will  assign  to  the  PHA 
existing  HAP  contracts  for  covered 
units.  Upon  such  assignment,  the  PHA 
assumes  all  contractual  rights  and 
responsibilities  of  HUD  pursuant  to 
such  HAP  contracts. 

PHA  Services 

1.  The  PHA  shall  comply,  and  shall 
require  owners  of  covered  units  to 
comply,  with  the  United  States  Housing 
Act  of  1937,  applicable  Federal  statutes 
and  all  HUD  regulations  and  other 
requirements,  including  any 
amendments  or  changes  in  the  law  or 
HUD  requirements. 

2.  The  PHA  shall  perform  all  the  core 
tasks  specified  in  the  Statement  of  Work 
contained  in  the  Request  for  Proposals 
in  accordance  with  the  law  and  HUD 
requirements. 

3.  The  PHA  shall  perform  services 
under  the  ACC  in  accordance  with  the 
HUD-approved  proposal  submitted  in 
response  to  the  HUD  Request  for 
Proposals,  and  any  HUD-approved 
modifications  of  the  HUD-approved 
proposal. 

4.  The  PHA  shall  require  owners  to 
comply  with  HUD  requirements  for 
occupancy  of  covered  units,  including 
requirements  governing  eligibility  for 
assistance,  resident  contribution  to  rent, 
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and  examinations  and  reexaminations  of 
family  income. 

5.  The  PHA  shall  determine  the 
amoimt  of  housing  assistance  payments 
to  owners  in  accordance  with  the  terms 
of  the  HAP  contracts  and  HUD 
requirements,  and  shall  pay  owners  the 
amounts  due  under  such  HAP  contracts. 

6.  The  PHA  shall  require  owners  to 
comply  with  the  terms  of  HAP  contracts 
for  covered  units,  and  shall  take  prompt 
and  vigorous  action  to  enforce  the  terms 
of  such  contracts. 

7.  The  PHA  shall  take  appropriate 
action,  to  HUD's  satisfaction  or  as 
required  or  directed  by  HUD,  for 
enforcement  of  the  PHA's  rights  under 
a  HAP  contract.  Such  actions  include 
reqiiiring  actions  by  the  owner  to  cure 
a  default,  termination,  or  abatement  or 
other  reduction  of  housing  assistance 
payments,  termination  of  the  HAP 
contract,  or  recovery  of  overpayments. 

Fees  and  Payments 

HUD  Payments 

1.  HUD  will  make  payments  to  the 
PHA  for  covered  imits  in  accordance 
with  HUD  requirements. 

2.  For  each  PHA  fiscal  year,  HUD  vwU 
pay  the  PHA  the  amoimt  approved  by 
HUD  to  cover: 

— ^Housing  assistance  payments  by  the 

PHA  for  covered  imits. 
— ^PHA  fees  for  contract  administration 

of  covered  units. 

3.  The  amount  approved  for  housing 
assistance  payments  shall  be  sufficient 
to  pay  owners  the  amount  of  housing 
assistance  payments  due  to  the  owners 
under  HAP  contracts  for  covered  units. 

4.  The  amount  of  the  HUD  payment 
may  be  reduced,  as  determined  by  HUD, 
by  the  amoimt  of  program  receipts  (such 
as  interest  income)  other  than  the  HUD 
payment. 

Fees 

1.  HUD  may  approve  administrative 
fees  for  either  of  the  following  purposes: 
— Basic  fees. 

— Incentive  fees. 

2.  The  monthly  administrative  fee  is 
composed  of  the  basic  fee  and  the 
incentive  fee.  The  administrative  fee 
shall  be  paid  (subject  to  availability  of 
appropriated  funds)  for  each  covered 
unit  under  HAP  contract  on  the  first  day 
of  the  month. 

3.  The  amount  of  the  administrative 
fee  shall  be  determined  in  accordance 
with  Exhibit  E. 

4.  For  covered  units  in  each  FMR 
area,  Exhibit  E  states  the  amount  of  the 
basic  fee  and  the  amount  of  the 
maximum  incentive  fee.  Basic  fees 
earned  by  the  PHA  shall  be  paid  on  the 
first  day  of  each  month.  Incentive  fees 


earned  by  the  PHA  shall  be  paid  at  the 
end  of  each  quarter. 

5.  If  HUD  determines  that  the  PHA 
has  performed  above  the  minimum 
acceptable  quality  level  in  a  quarter,  the 
PHA  may  award  an  incentive  fee  per 
unit  per  month  in  addition  to  the  basic 
fee.  If  HUD  determines  that  the  PHA  has 
performed  below  the  minimum   ' 
acceptable  quality  level  in  any  month, 
HUD  may  charge  a  penalty  against  the 
basic  fee  per  unit  per  month. 

6.  HUD  will  not  pay  an  administrative 
fee  for  any  covered  units  for  which  the 
HAP  contract  has  expired  or  been 
terminated. 

7.  If  HUD  determines  that  the  PHA 
has  failed  to  comply  with  any 
obligations  under  the  ACC,  HUD  may 
reduce  the  amount  of  any  administrative 
fee. 

Limit  on  Payments  for  Funding 
Increment 

The  total  amount  of  payments  for  any 
funding  increment  over  the  increment 
term  shall  not  exceed  budget  authority 
for  the  funding  increment. 

Reduction  of  Amount  Payable  by  HUD 

1.  If  HUD  determines  that  the  PHA 
has  failed  to  comply  with  any 
obligations  imder  the  ACC,  HUD  may 
reduce  to  an  amount  determined  by 
HUD: 

— ^The  amount  of  the  HUD  payment  for 

any  funding  increment. 
— The  contract  authority  or  budget 

authority  for  any  funding  increment. 

2.  HUD  shall  give  the  PHA  written 
notice  of  the  reduction. 

3.  The  HUD  notice  may  include  a 
revision  of  the  funding  exhibit  (Exhibit 
C)  that  reduces  the  amount  of  contract 
authority  or  budget  authority  for  a 
funding  increment.  The  notice  of  a 
revised  funding  exhibit,  or  of  revisions 
to  the  funding  exhibit  constitutes  an 
amendment  of  the  ACC. 

Project  Reserve 

HUD  may  establish  and  maintain  a 
project  reserve  account  for  a  HAP 
contract  administered  by  the  PHA  under 
the  ACC.  The  amount  in  the  project 
reserve  is  determined  by  HUD.  The 
project  reserve  may  be  used  by  HUD  to 
pay  any  portion  of  the  pajmient 
approved  by  HUD  for  a  fiscal  year. 

Budget  and  Requisition  for  Payment 

1.  For  each  fiscal  year,  the  PHA  shall 
submit  to  HUD  an  estimate  of  the  HUD 
payments  for  the  program  and  any 
supporting  data  required  by  HUD.  The 
budget  estimate  and  supporting  data 
shall  be  submitted  at  sudi  time  and  in 
such  form  as  HUD  may  require,  and  are 
subject  to  HUD  approval  and  revision. 


2.  The  PHA  shall  requisition  periodic 
payments  on  account  of  each  annual 
HUD  payment.  Each  requisition  shall  be 
in  the  form  prescribed  by  HUD.  Each 
requisition  shall  include  certification 
that: 

— Housing  assistance  payments  have 
only  been  paid  in  accordance  with 
HAP  contracts  for  covered  units,  and 
in  accordance  with  HUD 
requirements;  and 

— Covered  units  have  been  inspected  by 
the  PHA  in  accordance  with  HUD 
requirements. 

3.  If  HUD  determines  that  payments 
by  HUD  to  the  PHA  for  a  fiscal  year 
exceed  the  amount  of  the  annual 
payment  approved  by  HUD  in  the 
budget  for  the  fiscal  year,  the  excess 
shall  be  applied  as  determined  by  HUD. 
Such  applications  determined  by  HUD 
may  include,  but  are  not  limited  to, 
application  of  the  excess  payment 
against  the  amount  of  the  annual 
payment  for  a  subsequent  fiscal  year. 
The  PHA  shall  take  any  actions  required 
by  HUD  respecting  the  excess  payment, 
and  shall,  upon  demand  by  HUD, 
promptly  remit  the  excess  payment  to 
HUD. 

Financial  Management 

Use  of  Program  Receipts 

1.  The  PHA  shall  use  program  receipts 
in  compliance  with  the  U.S.  Housing 
Act  of  1937  and  all  HUD  regulations  and 
other  requirements. 

2.  Program  receipts  may  only  be  used 
to  pay  program  expenditures,  including 
administrative  fees  payable  to  the  PHA, 
and  housing  assistance  payments  for 
covered  units.  The  PHA  shall  not  make 
any  program  expenditures,  except  in 
accordance  with  the  HUD-approved 
budget  estimate  and  supporting  data. 

3.  The  PHA  may  use  or  distribute  any 
earned  administrative  fee  income, 
including  basic  fees  and  incentive  fees, 
for  any  purpose.  However,  the  PHA  may 
not  use  or  distribute  administrative  fee 
income  to  reimbm-se  compensate  or 
transfer  any  such  income,  directly  or 
indirectly,  to  the  owner  of  covered 
units,  agents  or  affiliates. 

4.  If  required  by  HUD,  program 
receipts  in  excess  of  current  needs  shall 
be  promptly  remitted  to  HUD  or  shall  be 
invested  in  accordance  with  HUD 
requirements. 

5.  Interest  on  the  investment  of 
program  receipts  constitutes  program 
receipts. 

Depository 

1.  Unless  otherwise  required  or 
permitted  by  HUD,  all  program  receipts 
shall  be  promptly  deposited  with  a 
financial  institution  selected  as 
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depository  by  the  PHA  in  accordance 
with  HUD  requirements. 

2.  The  PHA  shall  enter  an  agreement 
with  the  depository  institution  in  the 
form  required  by  HUD. 

3.  The  PHA  may  caily  withdraw 
deposited  program  receipts  for  use  in 
connection  with  the  program  in 
accordance  with  HUD  requirements, 
including  payment  of  housing 
assistance  payments  to  owners  and 
payment  of  ongoing  administrative  fees 
to  the  PHA. 

4.  The  agreement  with  the  depository 
institution  shall  provide  that  if  required 
under  a  written  notice  from  HUD  to  the 
depository: 

— ^The  depository  shall  not  permit  any 
Mrithdrawal  of  deposited  funds  by  the 
PHA  imless  withdrawals  by  the  PHA 
are  expressly  authorized  by  written 
notice  from  HUD  to  the  depository. 

— ^The  depository  shall  permit 
withdrawals  of  deposited  funds  by 
HUD. 

5.  If  approved  by  HUD,  the  PHA  may 
deposit  under  the  depository  agreement 
monies  received  or  held  by  the  PHA  in 
connection  with  any  contract  between 
the  PHA  and  HUD. 

Fidelity  Bond  Coverage 

The  PHA  shall  carry  adequate  fidelity 
bond  coverage,  as  required  by  HUD,  to 
compensate  the  PHA  and  HUD  for  any 
theft,  fraud  or  other  loss  of  program 
property  resulting  from  action  or  non- 
action by  PHA  officers  or  employees  or 
other  individuals  with  administrative 
functions  or  responsibility  for  contract 
administration  under  the  ACC. 

Management  Requirements 

1.  The  PHA  shall  (without  any 
compensation  or  reimbursement  in 
addition  to  ongoing  administrative  fees 
in  accordance  with  §  IV.B  of  the  ACC) 
perform  all  PHA  obligations  under  the 
ACC,  and  provide  all  services,  materials, 
equipment,  supplies,  facilities  and 
professional  and  technical  personnel, 
needed  to  carry  out  all  PHA  obligations 
under  the  ACC,  in  accordance  with 
sound  management  practices.  Federal 
statutes,  HUD  regulations  and 
requirements  and  the  ACC. 

2.  The  PHA  shall: 

— Maintain  telephone  service  during 
normal  and  customary  business 
hours; 

— Design  and  implement  procedures 
and  systems  sufficient  to  fulfill  all 
PHA  obligations  under  the  ACC. 

— Take  necessary  actions  to  maintain 
good  relations  with  owners,  residents 
and  their  representatives, 
neighborhood  groups,  and  local 
government  agencies. 


— Respond  fully  and  promptly  to 
inquiries  from  assisted  residents,  and 
from  Congress  or  other  governmental 
entities. 

Program  Records 

1.  The  PHA  shall  maintain  complete 
and  accurate  accounts  and  other  records 
related  to  operations  under  the  ACC. 
The  records  shall  be  maintained  in  the 
form  and  manner  required  by  HUD, 
including  requirements  governing 
computerized  or  electronic  forms  of 
record-keeping.  The  accoimts  and 
records  shall  be  maintained  in  a  form 
and  manner  that  permits  a  speedy  and 
effective  audit. 

2.  The  PHA  shall  maintain  complete 
and  accurate  accoimts  and  records  for 
each  HAP  contract. 

3.  The  PHA  shall  furnish  HUD  such 
accounts,  records,  reports,  documents 
and  information  at  such  times,  in  such 
form  and  maimer,  and  accompanied  by 
such  supporting  data,  as  required  by 
HUD,  including  electronic  transmission 
of  data  as  required  by  HUD. 

4.  The  PHA  shall  himish  HUD  with 
such  reports  and  information  as  may  be 
required  by  HUD  to  support  HUD  data 
systems. 

5.  HUD  and  the  Comptroller  General 
of  the  United  States,  or  their  duly 
authorized  representatives,  shall  have 
full  and  free  access  to  all  PHA  offices 
and  facilities,  and  to  all  accounts  and 
other  records  of  the  PHA  that  are 
relevant  to  PHA  operations  imder  the 
ACC,  including  the  right  to  examine  or 
audit  the  records  and  to  make  copies. 
The  PHA  shall  provide  any  information 
or  assistance  needed  to  access  the 
records. 

6.  The  PHA  shall  keep  accoimts  and 
other  records  for  the  period  required  by 
HUD. 

7.  The  PHA  shall  comply  with  Federal 
audit  requirements.  The  PHA  shall 
engage  an  independent  public 
accountant  to  conduct  audits  that  are 
required  by  HUD.  The  PHA  shall 
cooperate  with  HUD  to  promptly  resolve 
all  audit  findings,  including  audit 
findings  by  the  HUD  Inspector  General 
or  the  General  Accounting  Office. 

Default  by  PHA 

Occurrence  of  any  of  the  following 
events  will  constitute  a  default  by  the 
PHA  in  performance  of  its  obligations 
under  the  ACC: 

1.  The  PHA  has  failed  to  comply  with 
•PHA  obligations  under  the  ACC,  or 

2.  The  PHA  has  failed  to  comply  with 
PHA  obligations  under  a  HAP  contract 
with  an  owner,  or 

3.  The  PHA  has  failed  to  take 
appropriate  action,  to  HUD's  satisfaction 
or  as  required  or  directed  by  HUD,  for 


enforcement  of  the  PHA's  rights  under 
a  HAP  contract,  or 

4.  The  PHA  has  made  any 
misrepresentation  to  HUD  of  any 
material  fact. 

5.  HUD's  exercise  or  non-exercise  of 
any  right  or  remedy  for  PHA  default 
under  the  ACC  is  not  a  waiver  of  HUD's 
right  to  exercise  that  or  any  other  right 
or  remedy  at  any  time. 

6.  HUD  may  terminate  the  ACC  at  any 
time  in  whole  or  in  part  if  HUD 
determines  that  the  PHA  has  committed 
any  default  under  the  ACC. 

7.  HUD  shall  terminate  the  ACC  by 
written  notice  to  the  PHA,  which  shall 
state: 

— The  reason  for  termination. 
— The  date  of  termination. 

8.  HUD  may  take  title  or  possession  to 
any  or  all  program  property: 

— ^Upon  occurrence  of  a  default  by  the 

PHA,  or 
— Upon  termination  of  the  ACC  in 

whole  or  in  part,  or 
— Upon  expiration  of  the  ACC  tenn. 

Conflict  of  Interest 

1.  Neither  the  PHA,  nor  any  PHA 
contractor,  subcontractor  or  agent  for 
operations  under  the  ACC,  nor  any  other 
entity  or  individual  with  administrative 
functions  or  responsibility  concerning 
contract  administration  under  the  ACC. 
may  enter  into  any  contract, 
subcontract,  or  other  arrangement  in 
coimection  with  contract  administration 
under  the  ACC  in  which  any  covered 
individual  or  entity  has  any  direct  or 
indirect  interest  (including  the  interest 
of  any  immediate  family  member). 
while  such  person  is  a  covered 
individual  or  entity  or  during  one  year 
thereafter. 

2.  "Immediate  family  member"  means 
the  spouse,  parent,  child,  grandparent, 
grandchild,  sister,  or  brother  of  any 
covered  individual. 

3.  "Covered  individual  or  entity" 
means  an  individual  or  entity  that  is  a 
member  of  any  of  the  following  classes: 
— A  present  or  former  member,  officer 

or  director  of  the  PHA,  or  other  PHA 
official  with  administrative  functions 
or  responsibility  concerning  contract 
administration  under  the  ACC. 

— If  the  PHA  is  an  instrumentality  of  a 
governmental  body: 

— A  present  or  former  member,  officer 
or  director  of  such  governmental 
body. 

— A  present  or  former  member,  officer 
or  director  of  any  entity  that  holds  a 
direct  or  indirect  interest  in  the 
instrumentality  entity. 

— An  employee  of  the  PHA. 

— A  PHA  contractor,  subcontractor  or 
agent  with  administrative  functions  or 
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responsibility  conceming  contract 
adniinistTation  under  the  ACC,  or  any 
principal  or  other  interested  party  of 
such  contractor,  subcontractor  or 
agent. 

— ^An  individual  who  has  administrative 
functions  or  responsibility  conceming 
contract  administration  under  the 
ACC,  including  an  employee  of  a  PHA 
contractor,  subcontractor  or  agent. 

— A  public  official,  member  of  a 
governing  body,  or  State  or  local 
legislator,  who  exercises  functions  or 
responsibilities  conceming  contract 
administration  under  the  ACC. 

4.  The  PHA  shall  require  any  covered 
individual  or  entity  to  disclose  his,  her 
or  its  interest  or  prospective  interest  to 
the  PHA  and  HUD. 

5.  During  the  term  of  the  ACC,  the 
PHA  shall  not  own  or  otherwise  possess 
any  direct  or  indirect  interest  in  any 
covered  unit  (including*  a  unit  owned  or 
possessed,  in  whole  or  in  part,  by  an 
entity  substantially  controlled  by  the 
PHA),  and  shall  not  claim  or  receive  any 
administrative  fee  for  contract 
administration  of  a  unit  in  which  the 

.  PHA  has  any  such  interest. 

6.  HUD  may  waive  the  conflict  of 
interest  requirements  for  good  cause. 
Any  covered  individual  or  entity  for 
whom  a  waiver  is  granted  may  not 
execute  any  contract  administration 
functions  or  responsibility  conceming  a 
HAP  contract  imder  which  such 
individual  is  or  may  be  assisted,  or  with 
respect  to  a  HAP  contract  in  which  such 
individual  or  entity  is  a  party  or  has  any 
interest. 

7.  No  member  of  or  delegate  to  the 
Congress  of  the  United  States  of 


America  or  resident  commissioner  shall 
be  admitted  to  any  share  or  part  of  the 
ACC  or  to  any  benefits  which  may  arise 
irom.  it. 

Equal  Opportunity 

1.  The  PHA  shall  comply  with  all 
equal  opportimity  requirements 
imposed  by  Federal  law,  including 
applicable  requirements  under: 

—The  Fair  Housing  Act,  42  U.S.C. 
3610-3619  (implementing  regulations 
at  24  CFR  parts  100  et  seq.). 

—Title  VI  of  the  Civil  rights  Act  of  1964, 
42  U.S.C.  2000d  (implementing 
regulations  at  24  CFR  part  1). 

— The  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101-6107  (implementing 
regulations  at  24  CFR  part  146). 

^Executive  Order  11063,  Equal 
Opportimity  in  Housing  (1962),  as 
amended.  Executive  Order  12259,  46 
FR  1253  (1980),  as  amended. 
Executive  Order  12892,  59  FR  2939 
(1994)  (implementing  regulations  at 
24  CFR  part  107). 

— Section  504  of  the  Rehabilitation  Act 
of  1973.  29  U.S.C.  794  (implementing 
regulations  at  24  CFR  part  8). 

— ^Title  n  of  the  Americans  with 
Disabilities  Act,  42  U.S.C.  12101  et 
seq. 

2.  The  PHA  must  submit  a  signed 
certification  to  HUD  of  the  PHA's 
intention  to  comply  with  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Age  Discrimination  Act 
of  1975,  Executive  Order  11063,  Section 
504  of  the  Rehabilitation  Act  of  1973, 
and  Title  II  of  the  Americans  with 
Disabilities  Act. 


3.  The  PHA  shall  cooperate  with  HUD 
in  the  conducting  of  compliance 
reviews  and  complaint  investigations 
pursuant  to  applicable  civil  ri^ts 
statutes.  Executive  Orders,  and  related 
rules  and  regulations. 

CommunicatJon  With  HUD 

The  CA  shall  commimicate  with  HUD 
through  the  official  or  officials 
designated  by  HUD. 

Exclusion  of  Third  Party  Rights 

1.  A  family  that  is  eligible  for  housing 
assistance  \mder  the  ACC  is  not  a  party 
to  or  a  third  party  beneficiary  of  the 
ACC. 

2.  Nothing  in  the  ACC  shall  be 
construed  as  creating  any  right  of  any 
third  party  to  enforce  any  provision  of 
the  ACC,  or  to  assert  any  claim  against 
HUD  or  the  PHA. 

Public  Housing  Agency 


Signatvire  of  authorized  representative 
Name  and  official  title  (print) 
Date 

Secretary  of  Housing  and  Urban 
Development 

Signature  of  authorized  representative 
Name  and  official  title  (print) 
Date 
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EXHIBIT  A 
REQUEST  FOR  PROPOSALS 
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EXHIBIT  B 
COVERED  UNITS 


HAP  NUMBER 


LOCATION 


NUMBER  OF  UNITS 
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EXHIBIT  C 
FUNDING 


LAST  MONTH  AND  DAY  OF  PHA  FISCAL  YEAR: 


HAP  NUMBER 


CONTRACT  AUTHORITY    BUDGET  AUTHORITY 
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SERVICE  AREA 
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EXHIBIT  E 
PHA  ADMINISTRATIVE  FEES 


AMOUNTS 

NAME  OF  FMR  AREA: 
BASIC  FEE  (PER  UNIT  PER  MONTH) ; 
MAXIMUM  INCENTIVE  FEE  (PER  UNIT  PER  MONTH) : 
[This  information  must  be  provided  for  each  FMR  area 
in  the  service  area.] 


FEE  CALCULATION 

[Insert  procedure  for  determination  of  administrative 
fees  in  accordance  with  the  RFP.] 


N 
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EXHIBIT  F 
ACC  CONTRACT  TERM 


BEGINNING  OF  TERM; 


END  OF  TERN: 


[FR  Doc.  99-12502  Filed  5-18-99;  8:45  am] 

BILUNOCOOE  4210-27-C 


Wednesday 
May  19,  1999 


Part  III 


Department  of  Labor 

Employment  and  Training  Administration 

Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Final  Allocation  Formula;  Notice 
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DEPARTMENT  OF  LABOR 

EmployiiMnt  and  Training 
Administration 

Job  Training  Partnevshlp  Act:  Migrant 
and  Saaaonal  Famnworiwr  Programs; 
Final  Allocation  Formula 

agency:  Emplojon^  and  Training 

Administration,  DOL. 

action:  Notice  of  Final  Allocation 

Formula. 

summary:  On  December  22, 1998,  the 
Emplo)rment  and  Training 
Administration  (ETA)  published  a 
notice  in  the  Federal  Register  (63  PR 
70795  (Dec.  22, 1998))  of  a  description 
of  and  rationale  for  a  new  allocation 
formula  for  the  Job  Training  Partnership 
Act  (JTPA),  section  402  and  the 
Workforce  Investment  Act  (WIA), 
Section  167,  migrant  and  seasonal 
fermwotker  program  and  presented 
preliminary  State  planning  estimates 
derived  therefrom  for  Program  Year  (PY) 
1999  (July  1. 1999  through  Jxme  30, 
2000).  Public  comments  were  requested 
at  that  time.  The  public  comment  period 
closed  on  February  5, 1999.  This  notice 
responds  to  the  comments  and 
publishes  a  new  allocation  formula. 
FOR  FURTHER  INf ORMATHM  COfTf  ACT:  Mr. 
Michael  S.  Jones  on  (202)  219-8216, 
Ext.  103  (this  is  not  a  toll  free  nimiber) 
or  via  e-mail  at  <mjones@doleta.gov>,  or 
Mr.  Ross  Shearer,  Jr.  on  (202)  219-8216, 
Ext.  102  (this  is  not  a  toll  free  number) 
or  via  e-mail  at  <rshearer@doleta.gov>. 

I.  Introduction,  Scope  and  Purpose  of 
Notice 

This  notice  is  published  pursuant  to 
Section  162(d)  of  the  JTPA,  which 
states: 

Whenever  the  Secretary  utilizes  a 
formula  to  allot  or  allocate  funds  made 
available  for  distribution  at  the 
Secretary's  discretion  under  the  Act,  the 
Secretary  shall,  not  less  than  30  days 
prior  to  allotment  or  allocation,  publish 
such  formxila  in  the  Federal  Register  for 
comment  along  with  the  rationale  for 
the  formula  and  the  proposed  amount  to 
be  distributed  to  each  State  and  area. 
After  consideration  of  any  comments 
received,  the  Secretary  shall  publish 
final  allotments  and  allocations  in  the 
Federal  Register. 

Thus,  this  notice  represents  the 
second  stage  of  a  two-stage  process.  The 
first  stage  of  the  process  involved  the 
consideration  of  comments  from  the 
public  regarding  the  notice  which  was 
published  on  December  22, 1998.  As  a 
result  of  these  considerations,  the 
Department  of  Labor  (DOL)  plans  to 
make  modifications  to  the  proposed 


formula.  In  this  second  stage,  the  final 
allocation  formula  description  is 
published  in  this  notice.  The  resulting 
planning  estimates  are  published  herein 
and  include  data  from  updated  sources. 
These  data  have  been  processed  in 
accordance  with  the  allocation  formula 
methodology  with  adjustments  as 
described  herein. 

The  formula  is  developed  for  the 
ptirpose  of  distributing  funds 
geographically  by  State  service  area,  on 
the  basis  of  each  State  service  area's 
relative  share  of  persons  eligible  for  the 
program.  Beginning  with  PY  1999.  the 
revised  allocation  formula  will  be 
implemented  which  will  improve  and 
update  the  methodology  for  allocating 
funds  among  the  States  by  using  more 
relevant  and  ciirrent  data  on  the 
distribution  of  the  farmworker 
population. 

The  revised  formula  is  the  result  of 
work  done  by  an  Interagency  Task  Force 
on  Farmworker  Population  Data 
(Interagency  Task  Force)  and  the  DOL's 
response  to  public  comments  received 
in  response  to  a  January  16, 1997 
Federal  Register  notice  of  a  proposed 
updated  allocation  formula  for  the 
JTPA,  Section  402  program  and  a 
December  22, 1998  Federal  Register 
notice  of  a  proposed  updated  aUocation 
formula  for  the  JTPA..Section  402  and 
the  WIA,  Section  167" Migrant  and 
Seasonal  Farmworker  (MSFW)  program. 

In  developing  an  allocation  formula 
for  the  MSFW  Program,  the  DOL  has  a 
responsibility  to  use  the  most  current 
and  reliable  data  available.  To  do  so,  the 
DOL  sought  the  advice  of  experts  in 
agricultural  economics.  This  process  led 
to  the  development  of  a  formula  which 
combines  data  from  the  Census  of 
Agricultiu'e  (CO A),  the  Farm  Labor 
Siuvey  (FLS),  the  National  Agricultural 
Workers  Survey  (NAWS),  tod  the 
Census  of  Population  (COP).  As  a  result 
of  our  consideration  of  the  public 
comments  received  pursuant  to  the 
December  22, 1998  notice,  the  DOL  will 
incorporate  Unemployment  Insurance 
(UI)  contributions  data  from  the  DOL 
Bureau  of  Labor  Statistics  (BLS)  ES  202 
report  into  the  allocation  formula. 

Enumerating  farmworkers  and 
estimating  their  proportion  among  the 
States  is  a  daimting  task.  Farmworkers 
migrate  extensively — often  traveling 
nearly  the  length  or  breadth  of  the 
United  States  during  a  single 
agricultiiral  season — live  in  non- 
standard housing  (even  seasonal 
farmworkers  and  migrants  who  are  at 
their  home  base),  and  supplement  their 
agricultural  wages  with  nonagricultural 
employment  and  unemployment 
insurance  (when  they  are  determined 
eligible).  Moreover,  many  farmworkers. 


including  citizens  and  noncitizens 
authorized  to  work  in  the  United  States, 
are  wary  of  government.  These  fectors 
and  many  more,  severely  complicate  the 
task  of  allocating  funds  among  the 
States  in  relationship  to  potentially 
elirable  farmworkers. 

The  current  JTPA.  Section  402 
allocation  formula  is  based  primarily  on 
the  1980  COP.  After  passage  of  the 
Immigration  Reform  and  Control  Act 
(IRCA).  the  JTPA,  Section  402  allocation 
formula  was  supplemented  by 
incorporating  data  about  the  number 
and  site  of  application  for  Special 
Agricultural  Workers  (SAW)  whose 
status  was  adjusted  as  a  result  of  IRCA. 
At  this  time,  it  is  obvious  that  the  1980 
COP  tod  the  mCA-based  SAW  data  are 
neither  correct  nor  relevant. 

From  the  time  the  current  allocation 
formula  was  first  introduced,  it  was  the 
subject  of  concern.  Concerns  were 
expressed  about  the  current  allocation 
formula  methodology  because,  among 
other  reasons: 

•  It  relied,  at  least  initially, 
excliisively  on  the  1980  COP; 

•  The  only  means  available  to  adjust 
the  COP  data  for  the  JTPA,  Section  402 
program  eligibility  was  in  the  inclusion 
of  farmworkers  employed  in  cwtain 
specifically  eligible  agricultural 
occupations  who  also  met  the  Lower 
Living  Standard  Income  Level  (LLSIL) 
poverty  guideline: 

•  The  COP  was  not  (tod  still  is  not) 
designed  to  allow  for  the  identification 
of  otherwise  JTPA,  Section  402/WIA, 
Section  167  eligible  fermworkers  who 
are  either  absent  from  the  United  States 
during  the  time  the  COP  is  taken,  or 
who  are  engaged  in  nonagricultiual 
activities  or  imemployed  during  the 
COP-reference  week; 

•  The  COP  was  not  (tod  still  is  not) 
designed  to  identify  persons  living  in 
difficult-to-find  housing,  "back-of-the 
house"  residences  and  other  non- 
standard dwellings  and  living 
arrangements;  and, 

•  Tne  COP  did  not  (and  still  does  not) 
accommodate  consideration  of  other 
fectors  relevant  to  the  JTPA,  Section 
402/WIA,  Section  167  farmworker 
population  such  as  specific  program 
eligibility  criteria. 

Most  experts,  including  officials  from 
the  Bureau  of  the  Census  at  the 
Department  of  Commerce,  acknowledge 
that  the  COP  does  not  provide  an 
effective  enimieration  of  fermworkers. 
Consequently,  reliance  on  the  COP  data 
should  be  subordinate  to  the  application 
of  other  data  sources  that  are  recognized 
as  providing  greater  reliability  for  this 
purpose. 

While  the  ETA  has  been  attentive  to 
these  concerns,  data  soiut:es  and 
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scholarship  available  when  the  current 
allocation  fonnula  was  developed,  did 
not  offer  nationally  relevant 
alternatives,  hi  developing  this 
allocation  formula,  the  DOL  has  sought 
to  allocate  MSFW  program  funds  in  a 
way  that  accounts  nationally  for: 

•  TheidentificationofJTTA,  Section 
402-eligible  farmworkers; 

•  The  time  and  location  of  their 
activities  (including  the  amount  of  time 
spent  by  eligible  farmworkers  doing 
fermwork  versus  non-farmwork);  and 

•  Their  turnover  rates. 

hi  developing  the  new  allocation 
formula,  the  DOL  has  not  operated  in  a 
vacuum.  The  DOL  has  sou^t  the 
opinion  of  experts  in  the  field,  grantee 
representatives,  and  the  general  public. 
The  DOL  is  pleased  to  have  received 
comments,  input  and  participation  from 
individuals  in  seventeen  States. 

hi  an  effort  to  ensure  that  the 
principals  in  evfery  JTPA,  Section  402 
grantee  organization  had  a  thorough 
understanding  of  the  proposed 
allocation  formula  and  an  opportunity 
to  offer  meaningful  input,  the  Division 
of  Seasonal  Farmworker  Programs 
(DSFP)  sponsored  four  educational 
campaign  conferences  during  the 
summer  of  1998 — including  support  for 
the  travel  and  lodging  expenses  of  every 
attendee.  Also,  throughout  the 
educational  campaign  process,  the  DSFP 
has  entertained  questions  and 
comments  from  JTPA,  Section  402 
grantee  staff  and  other  interested 
persons  via  telephone,  e-mail  and 
during  grantee-sponsored  and  other 
conferences.  This  input  was  considered 
in  the  development  of  the  proposed 
allocation  formula  that  was  published 
on  December  22, 1998. 

To  achieve  an  equitable  basis  for  an 
allocation  fonnula,  the  DOL  has  sought 
to  draw  from  a  combination  of  data 
sources  available  on  MSFW's.  In 
devising  the  proposed  allocation 
formula,  the  DOL  is  satisfied  that  the 
appropriate  combination  of  the  best 
choices  of  available  sources  of  data  on 
MSFW  has  been  achieved. 

The  development  of  this  allocation 
formula  was  guided  by  a  Task  Force 
convened  by  the  ETA's  DSFP  in  1994. 
This  hiteragency  Task  Force  included 
representatives  from  the  DOL's  Office  of 
Policy  and  its  Bureau  of  Labor  Statistics. 
Representation  from  outside  the  DOL 
included  the  Bureau  of  the  Census  at  the 
Commerce  Department,  the  Economic 
Research  Service  at  the  Agriculture 
Department  and  the  Executive  Director 
of  the  Association  of  Farmworker 
Opportimity  Programs — an  association 
of  MSFW  Program  grantees. 

To  satisfy  our  concern  about  the 
reasonableness  and  equity  of  this 


proposed  allocation  formula^  ETA 
engaged  Dr.  Phillip  Martin — a  widely 
recognized  expert  in  the  field  of 
agricultural  economics — ^to  review  the 
formula  proposal  and  its  methodology. 
He  is  a  Professor  of  Agricultural  and 
Resource  Economics  at  the  University  of 
California  at  Davis,  and  has  published 
extensively  on  labor  migration, 
economic  development,  and 
immigration  policy  issues. 

hi  evaluating  the  proposed  allocation 
formula  and  its  methodology,  Dr.  Martin 
was  asked  to:  (1)  determine  whether  or 
not  a  single  reUable  source  of  data  exists 
frtim  which  a  coimt  or  distribution 
among  grantee  jurisdictions  within  the 
United  States  of  MSFWs  approximating 
the  MSFW  program  eligibility  criteria 
could  be  derived;  and,  (2)  determine  the 
adequacy  of  the  proposed  allocation 
formula  for  the  distribution  of  MSFW 
program  funds  among  grantee 
jurisdictions  in  a  manner  which 
approximates  the  distribution  of 
^nnworkers  within  the  United  States 
who  meet  the  MSFW  program  eligibility 
criteria.  Dr.  Martin  was  also  asked  to 
provide  recommendations,  as 
applicable,  for  methods  by  which  the 
allocation  formula  might  be  enhanced. 

As  a  result  of  his  review.  Dr.  Martin 
concluded  that  there  is  no  better 
allocation  formula  available,  essentially 
because  the  proposed  allocation  formula 
is  better  than  the  current  formula, 
represents  the  best  combination  of 
available  data  sources  and  satisfies  the 
major  requirements  for  allocation 
formulae  of  accuracy,  transparency  (it  is 
imderstandable),  and  reliance  on 
published  data. 

The  DOL  knows  of  no  single  data 
source  that  purports  to  be  the  definitive 
and  comprehensive  count  of  MSFW's  in 
the  United  States.  While  the  DOL  is  not 
in  a  position  to  make  a  definitive 
statement  about  the  total  number  of 
farmworkers  in  the  United  States,  the 
proposed  allocation  formula  provides 
the  most  accurate  means  currently 
available  to  estimate  the  relative 
proportion  of  eUgible  farmworkers 
among  the  States. 

n.  Response  to  Public  Comments 

A  total  of  66  timely  comments  were 
received.  Of  those,  7  were  generally 
supportive  and  59  generally  expressed 
opposition  to  some  part  or  all  of  the 
allocation  formula.  Twenty-five  letters 
were  received  after  the  February  5, 1999 
deadline.  They  were  not  considered. 
However,  the  proportions  of  these 
letters  in  terms  of  factors  such  as  the 
degree  of  support,  the  sector  represented 
by  the  author  and  the  message  were 
roughly  similar  to  those  of  the  letters 
that  were  received  prior  to  the  deadline. 


The  following  is  an  analysis  of  the 
public  comments  received  and  ETA's 
response. 

A.  General  Comments 

1.  Impact  of  the  Allocation  Formula  and 
Reduced  Fimding  on  Existing  Programs 

Almost  all  individuals  commenting 
about  or  on  behalf  of  program 
jurisdictions  where  the  amount  of 
funding  would  be  reduced  as  a  result  of 
the  application  of  this  allocation 
formula,  expressed  concern  about  the 
impact  of  the  allocation  formula  and 
funding  reductions  on  the  program  in 
place.  A  few  individuals  questioned  the 
vahdity  of  the  proposed  allocation 
formula  based  on  the  difference  between 
the  results  of  the  current  and  proposed 
allocation  fonnula. 

The  DOL  is  also  concerned  about  the 
impact  of  the  allocation  formula  on 
jurisdictions  where  funding  amounts 
would  be  reduced  as  a  result  of  the 
application  of  this  formula. 
Accordingly,  the  implementation  of  this 
allocation  fonnula  incorporates  a  hold- 
harmless  provision  to  provide  for  an 
orderly  phase-in  to  full  implementation. 
Similarly,  DOL  is  also  concerned  about 
the  impact  of  continuing  to  use  an 
allocation  fonnula  based  on  data, 
portions  of  which,  are  almost  twenty 
years  old. 

Initially,  the  IX)L  had  planned  to 
phase  in  the  implementation  of  the 
allocation  formula  over  a  three  year 
period.  In  doing  so  (assuming  futiire 
funding  as  at  least  equal  to  PY  1998 
levels),  states  would  receive  no  less  than 
90,  70  and  50  percent,  respectively,  of 
PY  1998  funding  during  the  three 
program  years  following 
implementation.  The  formula  would 
then  be  fully  implemented  during  the 
fourth  year.  Since  the  total  amount  of 
funds  available  to  Alaska,  Hawaii  and 
Puerto  Rico  are  based  solely  on  those 
jurisdictions'  share  of  LLSIL  farmworker 
as  reported  in  the  1990  COP,  as 
apphcable,  the  hold  harmless  provision 
will  be  applied  to  those  jurisdictions  to 
the  extent  practicable.  To  minimize 
disruption,  the  DOL  has  decided  to 
phase  in  the  implementation  of  this 
allocation  formula  over  a  four  year 
period.  In  doing  so  (assuming  future 
funding  as  at  least  equal  to  PY  1998 
levels),  states  would  receive  no  less  than 
95,  90,  85  and  80  percent,  respectively, 
of  PY  1998  funding  during  the  four 
program  years  following 
implementation.  In  2003,  it  is  expected 
that  updated  information  will  be 
available  from  most  of  the  data  sources 
used  in  this  formula. 

The  current  allocation  data  is  based 
on  the  1980  COP  and  IRCA  SAW  data 
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which  are  almost  20  and  13  years  old, 
respectively.  Unlike  the  ciurent 
formula,  this  revised  formula  does  not 
simply  rely  on  a  static,  one-time  snap- 
shot of  the  population.  The 
methodology  employed  in  this  revised 
formula  takes  more  factors  that  are 
specifically  relevant  to  the  MSFW 
population  into  account,  such  as 
program  eligibility,  time  and  location  of 
activity  and  turnover.  In  the  ciirrent 
formula,  the  only  adjustment  factor 
available  was  for  LLSIL  poverty  for 
eligible  fermworker  occupations 
identified  in  the  COP.  While  it  is  likely 
that  most  IRCA  SAW  applicants  met 
LLSIL  poverty  guidelines,  data  was  not 
available  to  make  that  determination  or 
to  screen  for  other  relevant  eligibility 
factors. 

2.  Allocation  Formula  Results  Differ 
From  Results  of  Locally  Available 
Scientific  and  Survey  Research  Data  and 
Other  Administrative  Data  Sources 

Several  individuals  commented  that 
local  State  soiirces  of  survey  research 
data  on  farmwork,  agriciiltural  industry. 
National  and  local-level  administrative 
data  sources  on  farmworkers  and  other 
locally  available  information  tended  to 
support  difierent  conclusions  as  to  the 
appropriate  allocation  percentage  for 
their  State.  In  a  few  instances, 
individuals  offered  JTPA,  Section  402 
participant  characteristics  or  other 
sources  of  data,  usually  resulting  from 
significant  outreach  efforts,  as  evidence 
of  their  claim.  Some  individuals  argued 
that,  for  this  reason,  the  data  sources 
used  in  the  allocation  formula  should  be 
reconsidered. 

For  the  piuposes  of  a  nationally 
applicable  MSFW  funding  formula, 
there  are  several  problems  with  using 
national  or  locally  developed 
administrative  data  resulting  from 
program  outreach  or  service  delivery. 
Administrative  data  based  on  outreach 
or  service  delivery  are  often  influenced 
by  available  services;  program  biases, 
resources,  capabilities  and  operating 
methods;  and  other  factors.  Statistically 
valid  conclusions  about  the  universe  of 
farmworkers  cannot  be  developed  from 
a  sample  drawn  from  such  data. 
Typically,  such  data  is  not  derived  from 
random  sampling  or  other  techniques 
designed  to  ensure  that  the  sample  is 
representative  of  the  population. 
Statistically  sound  locally  available 
State  data,  to  be  useful,  must  be 
nationally  available.  Accordingly,  the 
use  of  such  data  would  not  provide  a 
consistent  basis,  across  jurisdictions,  for 
allocating  program  funds.  According  to 
Dr.  Martin — the  independent  consultant 
engaged  by  the  DOL  to  review  the 
allocation  formula — one  of  the  positive 


qualities  of  the  allocation  formula  is  its 
reliance  on  published  data. 

3.  Impact  of  Section  182  of  WIA  on 
Allocation  Formula 

Several  commenters  expressed  their 
belief  that  Section  182  of  the  WIA 
reqiiires  that  this  allocation  formula  be 
based  either  exclusively  or  significanUy 
on  the  COP.  In  recognition  of  the 
deficiencies  associated  with  the  use  of 
the  COP  as  a  primary  ingredient  in  the 
development  of  the  allocation  formula, 
some  have  recommended  that  the  DOL 
seek  a  technical  amendment  from  the 
Congress  to  remove  any  doubt  about 
Congressional  intent.  Others  suggest 
that  the  DOL  base  the  allocation 
exclusively  on  the  COP. 

By  its  own  terms,  WIA  sec.  182(a) 
applies  only  to  formula  "allotments  to 
States  and  grants  to  ouUying  areas"  and 
does  not  apply  to  grants  made  imder 
sec.  167.  Moreover,  even  if  sec.  182(a) 
were  applicable  to  sec.  167  grants,  it 
does  not  mandate  that  the  allocation 
formula  derive  exclusively  &t>m  Census 
data.  Instead,  the  statute  requires  that 
data  relating  to  disadvantaged  adults 
and  disadvantaged  youth  be  based  on 
the  most  recent  satisfactory  Census  data 
available.  The  formula  set  forth  in  this 
notice  is  indeed  based  in  part  on  Census 
data.  However,  as  discussed  in  this 
notice  and  in  the  December  22, 1998 
notice  proposing  the  formula.  Census 
data  alone  is  not  a  satisfactory  means  to 
accurately  determine  the  mmiber  of 
migrant  and  seasonal  farmworkers  in  an 
area.  Because  of  this,  it  is  appropriate 
and  necessary  for  DOL  to  supplement 
the  Census  data  with  more  accurate  data 
sources.  The  use  of  Census  data 
supplemented  by  other  accurate  data 
sources  in  this  formula  not  only 
complies  with  WIA  sec.  182(a)  it  also 
allocates  funds  in  the  most  rational 
maimer. 

4.  Modular  Nature  of  Formula 
Components 

Several  individuals  commented 
favorably  about  the  use  of  the  COA  and 
the  NAWS  and  the  ability  to  revise  the 
allocation  as  these  data  sources  are 
updated.  It  was  also  recommended  that 
the  EMDL  use  the  1997  COA  as  soon  as 
it  is  available. 

One  of  the  characteristics  of  the 
revised  allocation  formula,  designed  to 
promote  continued  currency,  is  the 
ability  to  incorporate  revised  data  from 
the  allocation  formula  data  sources  as 
they  are  updated.  In  this  regard,  the 
DOL  concurs  with  the  recommendation 
and  will  use  the  1997  COA  data  for 
hired  and  contract  crop  and  livestock 
workers  for  the  PY  1999  allocation.  As 
other  allocation  formida  data  sources 


are  updated  and  revised,  the  DOL  plans 
to  incorporate  that  data  as  well. 

5.  Supportive  Comments 

Those  who  favored  the  revised 
allocation  formula  expressed  their 
support,  agreed  with  the  conclusion  by 
the  DOL  contractor  (who  conducted  the 
independent  evaluation  about  the 
adequacy  of  the  allocation  formula)  that 
there  is  no  better  allocation  formula 
available,  stated  their  opposition  to  the 
continued  use  of  a  formida  based  on 
1980  COP  data,  and  recommended  the 
implementation  of  the  formula  for  PY 
1999  with  a  hold  harmless  provision. 

Other  supportive  comments 
acknowledged  that  the  revised  formula 
is  an  improvemrait  over  the  current 
formula  and  can  be  easily  updated.  In 
addition,  the  DOL's  use  of  an 
Interagency  Task  Force  and  an 
independent  review  was  praised. 

One  comment  urged  the  DOL  and  the 
MSFW'Employment  and  Training 
Advisory  Committee  to  use  the 
development  of  this  allocation  formula 
as  an  opportunity  to  redefine  the  size 
and  needs  of  the  customer  base.  This 
recommendation  will  be  submitted  to 
the  Advisory  Committee. 

B.  Allocation  Formula  Methodology 

1.  Differential  Treatment  of  Alaska, 
Hawaii  and  Puerto  Rico 

In  the  design  of  the  allocation 
formida,  DOL  used  a  different  method 
for  allocating  funds  to  Alaska,  Hawaii 
and  Puerto  Rico  than  was  used  in  the  48 
contiguous  States.  As  described  in  the 
December  22, 1998  issuance,  this 
differential  treatment  was  due  to  the  &ct 
that  all  of  the  data  so\irces  applied  to 
the  formula  for  the  contiguous  48  States 
were  not  available  for  those 
jurisdictions. 

One  individual  expressed  opposition 
to  the  differential  treatment  of  Alaska, 
Hawaii  and  Puerto  Rico.  Several  other 
individuals  offered  evidence  intended 
to  demonstrate  that  anomalies  in  the 
data  sources,  as  related  to  their  program 
jiuisdictions,  were  sufficient  to  justify 
treatment  similar  to  that  which  is  being 
api^ed  to  Alaska,  Hawaii  and  Puerto 
Rico. 

As  much  as  the  DOL  would  like  to 
treat  all  jurisdictions  exacUy  the  same 
with  respect  to  the  data  sources  used  to 
allocate  funds,  since  all  data  sources 
used  in  the  formula  are  not  available  for 
Alaska,  Hawaii  and  Puerto  Rico,  it  is  not 
possible  to  accord  those  jurisdictions 
similar  treatment.  Conversely,  all  of  the 
data  sources  used  in  the  allocation 
formula  are  available  for  the  48 
contiguous  states.  Furthermore,  the  DOL 
does  not  believe  that  any  limitations  in 
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the  quality  of  the  data  available  for  the 
48  contiguous  states  warrant  treatment 
similar  to  that  which  is  being  applied  to 
Alaska,  Hawaii  and  Puerto  Rico.  As 
explained  in  the  December  22, 1998 
proposal,  the  DOL  believes  that  the 
treatment  for  Alaska,  Hawaii  and  Puerto 
Rico  is  a  reasonable  and  equitable 
alternative. 

2.  Inclusion  of  the  State  of  Oklahoma  in 
Delta  Southeast  Agricultiu-al  Region 

We  received  comments  in  opposition 
to  ETA's  decision  to  include  the  State  of 
Oklahoma  with  the  Delta  Southeast 
(DSE)  agricultural  region  for  the  purpose 
of  this  allocation  formula.  The  State  of 
Oklahoma  is  in  the  Southern  Plains  (SP) 
agricultural  region.  However,  when  the 
Interagency  Task  Force  reviewed 
preliminary  allocation  formula  data, 
some  task  force  members  expressed  a 
concern  that  because  of  differences 
between  Oklahoma  and  Texas  in  terms 
of  the  characteristics  of  farm  laborers, 
that  Oklahoma  should  be  either  treated 
as  a  separate  agricultxiral  region  or 
included  with  an  agricultural  region 
with  more  similar  agricultural  labor 
patterns.  Available  data  was  not 
sufficient  to  treat  Oklahoma  as  a 
separate  agricultural  region. 
Accordingly,  the  Task  Force 
recommended,  and  ETA  conciured.  that 
Oklahoma  should  be  included  with  the 
DSE  agricultural  region  because*  of 
similarities  in  agricultural  labor. 

Commenters  offered  comparisons  of 
crop,  labor,  harvesting,  cultural,  and 
weather  patterns  and  practices  between 
Oklahoma  and  the  SP  agricultural 
region  versus  Oklahoma  and  the  DSE 
region  to  show  that  Oklahoma  had  more 
similarities  with  the  SP  region  than  the 
DSE  region  and  should,  as  a  result,  be 
included  with  the  SP  agricultural 
region.  The  validity  and  applicability  of 
some  of  the  argiunents  provided  was 
equivocal;  however,  ETA  discussions 
with  USDA  and  other  private 
agricultural  labor  specialists  suggest  that 
while  there  are  noticeable  differences 
between  the  agricultural  labor  patterns 
in  Oklahoma  and  Texas,  there  are  more 
similarities  between  Oklahoma  and  SP 
than  there  are  between  Oklahoma  and 
DSE.  Moreover,  since  there  is  not 
overwhelming  evidence  to  support  the 
decision  to  include  Oklahoma  with 
DSE,  the  transparency  of  the  allocation 
formula  is  enhanced  and  the  principle 
of  consistent  treatment  is  reinforced  by 
not  making  ad  hoc  alterations  in  the 
agricultiu^  regions  for  the  purpose  of 
this  formula.  Accordingly,  ETA  has 
decided  to  revise  the  allocation  formula 
to  include  Oklahoma  within  the  SP 
agricultural  region. 


3.  Complexity 

Several  individuals  expressed 
concern  about  the  complexity  of  the 
allocation  formula.  We  acknowledge 
that  the  formula  is  complex.  Primarily, 
this  complexity  is  a  result  the  nature  of 
agricultiiral  labor  in  the  United  States, 
the  current  status  of  scholarship  on  this 
topic  and  the  lack  of  a  single  source  of 
data  on  JTPA,  Section  402/WIA,  Section 
167  eligible  hired  and  contract  farm 
labor  that  accoimt  for  factors  such  as 
program  eligibility,  time  and  location  of 
activity  and  turnover.  The  current 
approach  and  an  earlier  allocation 
formula  proposal  relied  on  a  much 
simpler  design.  Critiques  of  both  have 
focused  on  their  lack  of  relevance  to  the 
population.  As  described  earlier,  to 
promote  a  greater  understanding  of  the 
formula,  DSFP  sponsored  a  series  of 
workshops  for  representatives  of  JTPA, 
Section  402  grantee  organizations. 

4.  Equity  and  Validity 

Another  comment  suggested  that  the 
allocation  formula  should  not  be  used 
because  it  results  in  unfair  allotments 
among  recipients.  However,  no  specific 
inequities  were  identified.  A  comment 
suggested  that,  since  the  nimiber  of 
eligible  farmworkers  cannot  be  known, 
the  accuracy  of  the  formula  cannot  be 
evaluated. 

The  DOL  believes  that,  considering 
the  status  of  scholarship  on  this  topic 
and  the  availability  of  data,  the 
proposed  allocation  formula  is  as  fair 
and  equitable  as  possible.  The  DOL 
plans  to  make  several  adjustments  in  the 
allocation  formula  based  on  conunents 
from  the  public  and  follow-up  research. 
The  additional  adjustments  will 
enhance  the  precision  and  accuracy  of 
the  formula.  Further,  the  DOL  believes 
that  this  allocation  formula  is  vastly 
superior  to  the  one  that  is  currently  in 
place. 

5.  Future  Consideration 

One  comment  expressed  disagreement 
with  a  recommendation  by  Dr.  Martin, 
the  DOL  contractor  who  provided  the 
independent  evaluation  of  the  allocation 
formula.  Dr.  Martin  recommended  that 
"as  UI  coverage  is  extended  to  more 
farm  workers,  the  DOL  may  want  to 
consider  using  UI  data  on  wages  paid 
rather  than  COA  data  and  thus  avoid  the 
issues  related  to  payments  made  to 
family  members  and  fringe  benefits." 
The  commenter  objected  to  this 
recommendation  because  of  concerns 
about  limited  availability  of  data  at  the 
State  level  and  differences  in  UI 
coverage  for  MSFWs  among  the  States. 
Dr.  Martin  and  the  DOL  understand  the 
current  limitations  associated  with 


using  UI  data  for  wages  paid  rather  than 
COA  data.  However,  in  the  future,  these 
limitations  may  be  overcome. 
Accordingly,  the  DOL  concurs  with  Dr. 
Martin's  recommendation  and  will 
consider  the  appropriateness  of  using  UI 
data  as  a  component  of  the  allocation 
formula  in  the  future  when  such  use  is 
feasible. 

C.  Census  of  Agriculture 

1.  Appropriateness  of  Using  COA  Hired 
Farm  and  Contract  Labor  Farm 
Production  Expense  Data 

A  number  of  comments  questioned 
the  vahdity  and/or  appropriateness  of 
using  COA  hired  farm  and  contract 
labor  farm  production  expense  data  for 
crop  and  livestock  farmworkers  as  a 
proxy  for  wage  data.  Those  commenting 
on  this  point  raised  a  number  of  issues. 

Many  argued  that  COA  hired  and 
contract  labor  production  expenses  are 
not  exclusively  wages,  and.  therefore, 
include  workers'  compensation, 
unemployment  insurance,  other  fringe 
benefits  and  payroll  taxes,  and  the 
related  salaries,  fringe  benefits  and 
payroll  costs  of  officers,  managers  and 
administrative  personnel — which  might 
tend  to  overstate  the  relative  proportion 
of  wages  in  some  areas  and  understate 
them  in  others.  Among  those  making 
this  point,  some  suggested  that  these 
expenses  were  greater  in  Western  States 
where  the  prevalence  of  large  corporate 
agricidtural  establishments  is  more 
significant.  Others  suggested  that 
farmworkers  in  other  parts  of  the 
country — the  East,  Southeast  and 
elsewhere — generally  did  not  receive  UI, 
workers'  compensation  and  other 
employment  benefits  to  the  same  degree 
as  farmworkers  in  the  Western  States. 
Further,  some  commented  that  it  was 
more  likely  that  hired  and  contract  labor 
production  expenses  associated  with 
payments  to  officers,  managers  and 
adininistrative  personnel  would  be  more 
significant  in  States  with  larger 
agricultiiral  establishments. 

A  number  of  recommendations  were 
made.  They  included: 

•  Identification  and  subtraction  of  UI 
and  workers'  compensation  payments 
by  State — made  on  behalf  of  hired  and 
contract  crop  and  livestock  workers 
from  COA  hired  and  contract  labor  farm 
production  expenses. 

•  Collaboration  with  the  U.S. 
Department  of  Agricidture  to  collect  and 
use  wage  only  data  for  crop  and 
livestock  workers. 

•  Use  hired  labor  figxues  instead  of 
production  figures  and  work  with  USDA 
to  obtain  unduplicated  coimt  of  hired 
labor. 
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It  is  possible  to  identify  and  extract  UI 
payroll  tax  payments  made  on  behalf  of 
hired  crop  and  livestock  workers  from 
COA  data.  The  DOL  intends  to 
accomplish  this  by  using  1996  BLS 
State-level  ES-202  data  for  hired  crop 
and  livestock  workers  to  determine  the 
amount  of  UI  payroll  tax  payments  to  be 
subtracted  from  the  COA  farm 
production  expense  totals  for  crop  and 
livestock  workers  in  each  State. 

A  similar  adjustment  is  not  possible 
for  contract  workers  because  ES-202 
data  collection  and  reporting  does  not 
always  associate  UI  tax  pajmaents  made 
on  behalf  of  contract  crop  workers  with 
the  State  where  the  corresponding  work 
is  performed.  The  State  or  States  where 
UI  payroll  tax  is  reported  by  labor 
contractors  on  behalf  of  their  workers 
depends  on  many  fectors  including 
where  the  labor  contractors  form  their 
crews;  when  and  where  UI  tax  liability 
is  established;  when  and  where 
additional  members  are  added  to  a  crew; 
and  whether  or  not,  where  and  how 
often,  the  crew  leader  and  members 
function  as  employees  of  an  agricultural 
establishment. 

The  DOL  also  explored  the  feasibility 
of  identifying  and  extracting  workers' 
compensation  insurance  premiimis  from 
COA  farm  production  expenses  for  crop 
and  livestock  hired  and  contract  labor. 
Unlike  with  UI,  there  is  no  central 
workers'  compensation  insurance 
premiimi  data  collection  apparatus  at 
the  federal  level.  Data  on  premiimis 
paid  or  due  is  not  available  by  SIC  code 
in  every  State.  Moreover,  some 
agricultural  establishments  use  liabilify 
insurance  in  lieu  of  workers' 
compensation.  Those  premiimi  costs  are 
even  more  elusive.  (These  non- workers' 
compensation  insurance  costs  are  also 
likely  to  be  reported  as  labor  expenses 
to  the  COA.)  Inasmuch  as  workers' 
compensation  insurance  premiums  paid 
on  behalf  of  hired  and  contract  crop  and 
livestock  workers  cannot  be  identified 
in  a  uniform  manner  across  the  States, 
an  adjustment  based  on  workers 
compensation  premiums  will  not  be 
made. 

Currently,  the  COA  does  not  include 
a  question  that  requires  agricultural 
establishments  to  report  only  the  wages 
of  crop  and  livestock  hired  and  contract 
laborers.  It  is  theoretically  possible  to 
add  a  question  to  the  COA  requesting 
agricultural  establishments  to  provide 
the  wa^es  of  their  hired  workers. 

Obtaining  the  wages  of  contract 
workers  through  a  question  posed  to 
agricultural  establishments  would 
present  a  significant  challenge,  since 
owners  of  agricultural  establishments 
would  only  have  access  to  their  cost  of 
procuring  contract  labor  and  not  the 


wages  paid  by  the  contractor  to- the 
crew.  As  such,  the  value  of  data 
resulting  bom  such  a  question  would  be 
limited. 

Obtaining  wage-only  information  for 
hired  farmworkers  could  be  done  by 
adding  the  question  to  a  future  sample 
survey  of  agricultural  producers  or 
adding  the  question  to  the  2002  COA. 
The  costs  associated  with  adding  a  wage 
question  to  a  future  sample  survey  or 
the  next  COA  is  prohibitive  given  the 
size  of  the  appropriation  for  this 
program.  However,  the  USDA  could 
decide  to  add  such  a  question  in  the 
future  if  that  action  was  consistent  with 
its  research  interest  or  if  the  addition  of 
such  a  question  satisfied  a  significant 
public  interest.  At  this  point,  wage-only 
data  is  not  available  and  the  DOL  is  not 
prepared  to  defer  the  implementation  of 
this  allocation  formula  pending  the 
possible  future  availability  of  this  data. 

It  was  also  suggested  that  the  DOL 
consider  using  the  number  of  hired  farm 
labor  workers  reported  in  the  COA  who 
worked  less  than  150  days  in  lieu  of 
using  farm  production  expenses.  This 
suggestion  was  considered  and  rejected, 
since  the  suggested  data  are  actually  the 
number  of  job  slots  that  were  filled  for 
less  than  150  days.  It  is  not  reasonable 
to  use  this  figure  as  a  count  of 
farmworkers  as  it  is  rife  with 
duplication.  Further,  these  data  exclude 
contract  labor.  Another  comment 
suggested  that  the  DOL  work  with 
USDA  to  eliminate  the  duplication  from 
the  hired  farm  labor  worker  figure.  This 
is  a  daunting  task  and  no  one  consulted 
by  the  DOL  had  a  clear  idea  of  how  it 
could  be  accomplished  in  an 
economically  reasonable  fashion. 

Some  of  those  commenting  expressed 
a  concern  about  piece  rate  wages 
relative  to  hourly  wages  because  of 
potential  under-reporting  of  hours  by 
employers  in  order  to  mask  potential 
wage  and  hour  violations.  The  DOL  is 
not  aware  of  any  data  available  to  adjust 
COA  production  expense  data  for  hired 
and  contract  labor  which  can  account 
for  under-reporting  of  labor  hours 
worked  paid  at  piece  rate  wages.  In 
addition,  the  severity  of  this  problem 
varies  from  region  to  region.  The  DOL 
is  not  aware  of  any  data  which  allows 
adjustments  to  the  geographic  variances 
in  the  under-reporting  of  piece  rate 
labor  hours. 

Some  of  those  commenting  expressed 
concerns  about  the  use  of  COA 
production  expense  data  for  hired  and 
contract  labor  because  it  is  based  on  a 
25  percent  sample  of  agricultural 
employers.  Despite  these  concerns,  the 
COA  sample  size  is  adequate  to  produce 
statistically  valid  production  expense 
data  for  hired  and  contract  labor. 


Many  individuals  expressed  concerns 
that  COA  hired  and  contract  labor 
expense  data  may  not  include: 

•  Sharecroppers,  farmworkers  paid 
for  their  agricultural  labor  in  cash, 
farmworkers  paid  for  their  agricultural 
labor  with  commodities  and  services, 
and  other  individuals  who  perform 
farmwork  through  unsprecified  informal 
arrangements; 

•  Farmworkers  employed  by  third- 
party  harvesters  (processing  firms  and 
packing  houses)  and  independent 
buyers  (pinhookers),  intermediaries 
(bird  dogs),  crew  leaders,  and  other 
similar  agricultural  entrepreneurs;  and 

•  Farmwork  performed  by  homeless 
individuals. 

With  respect  to  the  requirement  to 
report  the  production  expense  costs 
associated  with  the  labor  of  crop 
workers  hired  by  third-party  harvesters 
and  independent  buyers  in  the  COA,  the 
following  has  been  learned.  Where  the 
employer  is  a  third-party  harvester  or 
independent  buyer  and  also  operates  an 
agricultural  establishment,  the 
production  expenses  associated  with  the 
crop  workers  employed  to  do 
harvesting,  are  includable  in  that 
harvester's  or  buyer's  COA  survey. 
Where  the  employer  is  an  independent 
buyer,  who  does  not  operate  an 
agricultural  establishment  but  purchases 
the  crops  harvested  by  the  producer, 
labor  costs  are  reportable  by  the 
producer. 

The  DOL  is  not  aware  of  any  data  that 
could  be  used  to  adjust  the  COA  hired 
or  contract  labor  production  expense 
data  to  account  for  the  degree  to  which 
owners  of  agricultural  establishments 
might  fail  to  report  or  inaccurately 
report  production  expenses  for  farm 
labor  costs  in  the  COA  for  some  types 
of  workers.  Similarly,  the  DOL  is  not 
aware  of  any  scientific  data  which 
would  provide  a  basis  for  adjustment  for 
crop  or  livestock  workers  who  are  paid 
in  cash  or  through  other  informal 
means.  Therefore,  while  this  is  a  valid 
concern,  we  are  unable  to  perform  a 
statistically  valid  adjustment  to  account 
for  this  kind  of  labor  practice. 

D.  National  Agricultural  Workers  Survey 

Generally,  comments  received 
pertaining  to  the  NAWS  can  be  grouped 
in  two  categories:  (1)  methodology  and 
limitations,  and  (2)  applicability  to  the 
allocation  formula.  Comments 
pertaining  to  the  NAWS  and  DOL's 
response  are  described  below. 


1.  National  AgriciUtural  Workers  Survey 
Methodology  and  Limitations 

(a)  Lack  of  Public  Access  to  the  NAWS 
Raw  Data 

Some  comments  expressed  concerns 
about  the  lack  of  public  access  to  the 
NAWS  raw  data.  The  NAWS  raw  data 
is  protected  by  privacy  restrictions,  and 
therefore  cannot  be  provided. 

(b)  Scope  of  the  NAWS 

Some  of  those  providing  comments 
argue  that  the  NAWS  was  designed  to 
develop  a  National  estimate  of 
demographic  earnings  and  mobility 
patterns,  etc.  and  was  never  intended  to 
count  farmworkers  or  provide  State  and 
local  labor  market  information. 

Some  commenters  expressed  concerns 
about  using  the  NAWS  in  the  allocation 
formula  because  the  NAWS  surveys 
were  not  done  in  every  State  within 
every  agricultural  region.  Generally, 
those  comments  questioned  the  validity 
of  the  result  of  the  NAWS-based 
adjustments  because  they  do  not  agree 
that  agricultural  labor  and  cultural 
practices  within  their  State  and/or 
among  the  States  in  their  respective 
agricultural  regions  are  sufficiently 
homogeneous  to  support  the  use  of  the 
methodology  employed  in  this 
allocation  formula.  Related  to  this 
concern,  one  commenter  suggested  that, 
because  of  the  limited  scope  of  the 
NAWS,  the  eligibility  adjustment 
should  only  be  used  as  a  temporary 
measure  imtil  the  quality  of  the  siuvey 
data  are  verified  as  reasonable  and 
consistent  across  States. 

In  response  to  this  concern,  the  DOL 
will  provide  information  on  the 
statistical  validity  of  the  NAWS 
adjustments  at  the  time  the  PY  1999 
preliminary  state  planning  estimates  are 
published. 

(c)  Inclusiveness  of  the  NAWS  Data 

Some  of  those  commenting  suggest 
that  the  NAWS  does  not  include 
dependents  of  farmworkers, 
misidentifies  female  farmworkers,  and 
&ils  to  include  fruit  packinghouse 
workers.  A  few  of  those  noted  that  they 
based  this  conclusion  on  a  comparison 
of  the  characteristics  of  JTPA,  Section 
402  participants  served  by  their  program 
and  the  NAWS  survey  results.  Contrary 
to  these  concerns,  the  NAWS  survey 
does  include  farmworkers  who  may  also 
be  dependents,  properly  identifies 
females  and  includes  friiit  packinghouse 
workers.  The  NAWS  also  includes 
information  on  family  size  and 
composition.  It  should  be  noted,    * 
however,  that  the  DOL  made  the 
determination  not  to  explicitly  include 
dependents,  other  than  those  who  also 
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are  identified  consequent  to  their  own 
farmwork  status. 

It  is  not  surprising  that  the  results 
from  the  NAWS  would  tend  to  be 
different  from  JTPA,  Section  402 
administrative  records.  The  NAWS  is  a 
scientifically  drawn  sample  of  the 
universe  of  MSFW.  Conversely, 
administrative  records  of  participants 
served  are  not  a  representative  sample 
of  the  population  and  as  such  cannot  be 
used  to  draw  valid  conclusions  about 
the  composition  of  the  imiverse. 

(d)  Expansion  of  the  NAWS  to  Include 
Livestock  and  Other  Workers 

One  individual  reconmiended  that  the 
NAWS  be  expanded  to  incorporate 
livestock  and  other  workers.  This 
recommendation  was  provided  to  the 
DOL  economist  responsible  for  the 
NAWS. 

2.  Use  of  the  National  Agricultural 
Workers  Survey  in  This  Allocation 
Formula 

(a)  NAWS-Based  Adjustment  Factors 

A  substantial  number  of  comments 
were  received  about  the  DOL's  use  of 
the  NAWS  data  in  the  allocation 
formula  to  make  adjustments  for 
program  eligibility,  time  and  location  of 
activity,  and  turnover.  One  comment 
suggested  that  the  use  of  the  NAWS  data 
for  adjustment  purposes  is  a  weakness 
in  the  formula.  Some  recommended  that 
the  DOL  should  not  use  the  NAWS  in 
the  allocation  formula.  A  number  of 
people  suggested  that  the  NAWS  should 
only  be  used  to  adjust  to  COA  data  for 
program  eligibility  and  not  for  migration 
and  turnover — ^which  were 
characterized  by  some  as  so-called 
policy-driven  adjustments. 

Some  of  those  commenting  believe 
Florida  is  penalized  by  these 
adjustments  because  of  its  long  growing 
season  and  internal  migration.  Some 
advocate  that  a  special  adjustment  be 
made  for  Florida.  Some  advocate  that 
Florida  should  be  treated  in  the  same 
manner  as  Alaska,  Hawaii  and  Puerto 
Rico.  Others  advocate  either  that  all 
adjustments  or  adjustments  2  and  3 
only,  not  be  applied  to  COA  data  for 
Florida.  Other  comments  suggested  that 
the  result  of  adjustment  2  and  3  was  to 
place  a  higher  value  on  migrants. 

Adjustment  2  (time  and  location  of 
activity  or  "downtime")  accounts  for 
time  spent  by  eligible  crop  workers  in 
a  particular  region  while  they  are 
engaged  in  non-agricultural 
employment  or  are  not  working.  This 
adjustment  is  relevant  to  an  allocation 
formula  related  to  the  distribution  of 
resources  for  a  migrant  and  seasonal 
farmworker  program  because  these 


farmworkers  are  JTPA  402/WIA  167 
eligible  when  not  doing  farmwork. 
Unlike  a  more  single-point-in-time  or 
snap-shot  type  data  source  such  as  the 
COP,  this  NAWS-based  adjustment 
accounts  for  the  time  an  eligible 
farmworker  spends  in  a  region  while  he 
or  she  is  not  engaged  in  agriculture. 

Adjustment  3  (turnover  rate)  accounts 
for  the  difference  in  length  of 
employment  by  crop  fannworkers.  This 
adjustment  is  relevant  to  an  allocation 
formula  related  to  the  distribution  of 
funds  for  a  migrant  and  sr  asonal 
farmworker  program  because  not  all 
farmwork  jobs  are  for  the  same  duration 
of  time  and  the  nuumber  of  farmworkers 
employed  for  a  unit  of  time  varies  by 
agricultural  region.  This  adjustment 
allows  the  formula  to  determine  the 
relative  number  of  eligible  workers  in 
each  region  as  opposed  to  total  time 
spent  by  eligible  workers  in  the  region. 
As  with  Adjustment  2,  a  snap-shot  data 
source,  such  as  the  COP,  is  not  capable 
of  accounting  for  this  variance. 

Using  data  from  the  COA  alone,  such 
adjustments  would  not  be  possible.  If 
any  of  the  three  NAWS-based 
adjustments  were  eliminated  from  the 
allocation  formula  methodology,  there 
would  be  far  less  relationship  between 
the  resulting  allocations  and  the 
distribution  (rf  the  farmworker 
population  in  terms  of  MSFW  program 
eligibility,  migration  patterns,  and 
regional/State  characteristics  of 
agricultural  employment. 

Florida  is  not  penalized  by  the 
adjustments  because  of  its  long  growing 
season  or  internal  migration  pattern.  A 
major  influence  on  Florida's  allocation 
is  based  on  the  tendency  of  Florida 
farmworkers  to  leave  the  State 
immediately  after  their  agricultural 
employment.  Moreover,  the  data  show 
that  a  relatively  high  percentage  of 
Florida  fannworkers  do  not  meet 
program  eligibility.  Furthermore,  the 
DOL  does  not  believe  that  any 
limitations  in  the  quality  of  the  data 
available  for  the  48  contiguous  states 
warrant  treatment  similar  to  that  which 
is  being  applied  to  Alaska,  Hawaii  and 
Puerto  Rico. 

(b)  Work  Authorization 

Some  comments  expressed  concerns 
about  the  high  percentage  of  crop 
workers  in  their  respective  region  who, 
according  to  the  NAWS  data,  lack  work 
authorization. 

Statistically  valid  conclusions 
pertaining  to  work  authorization  and 
other  related  factors  can  be  drawn  itom 
the  NAWS  data.  The  statistical  validity 
of  the  NAWS  findings  related  to  their 
use  in  this  allocation  formula  are 
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presented  in  Section  n.  Dl  (b)  of  this 
notice. 

(c)  Relationship  Between  the  NAWS 
Data  and  JTPA,  Section  402/WIA, 
Section  167  Eligibility 

Some  comments  expressed  concern 
with  the  use  of  the  NAWS  data  for 
eligibility  adjiistment  purposes  because 
the  NAWS  data  does  not  exactly  match 
the  JTPA,  Section  402  eligibility  criteria. 

Available  NAWS  data  does  not 
exactly  match  the  JTPA,  Section  402/ 
WIA,  Section  167  eligibility  criteria. 
Under  JTPA,  Section  402/WlA,  Section 
167,  a  determination  of  qualifying 
formwork  can  include  any  consecutive 
12  month  period  out  of  the  24-month 
period  prior  to  enrollment.'  The  NAWS 
respondent  work  history  only  includes 
the  12-month  period  prior  to  the 
conduct  of  the  survey  interview. 
Further,  under  JTPA,  Section  402/WIA, 
Section  167,  to  be  considered  a 
fennworker,  an  individual  would  have 
to  have  earned  at  least  $400  from 
farmwork.  The  NAWS  can  determine  if 
someone  earned  at  least  $500  from 
farmwork. 

The  NAWS  is  the  only  relevant, 
statistically  valid,  national  source  of 
demographic  and  socio-economic 
information  on  the  farmworker 
population.  Since  there  is  no  source  of 
data  specifically  designed  to  enumerate 
JTPA,  Section  402/WIA,  Section  167 
eligible  farmworkers,  it  is  not  surprising 
that  there  would  not  be  an  exact  match 
between  data  source  elements  and 
MSFW  eligibility  criteria.  The  DOL  is 
aware  of  the  differences  between  the 
NAWS  data  elements  and  MSFW 
program  eligibility.  The  differences  are 
considered  to  be  minor  and 
insignificant. 

(d)  Other  NAWS  Use  Issues 

Some  comments  challenge  the 
validity  of  the  allocation  formula  based 
on  a  comparison  of  the  relative 
geographical  sizes  of  States.  No 
component  of  this  allocation  formida  is 
based  on  the  relationship  among  States 
in  terms  of  geographical  size.  The 
relevant  issue  is  a  State's  proportional 
share  of  the  relative  number  of  eligible 
fiumworkers  and  not  the  size  of  an  area. 

Another  comment  expressed  a 
concern  about  a  NAWS  finding  that  the 
DSE  agrioiltural  region  has  a  higher 


than  average  wage  rate.  However,  the 
finding  question  was  not  derived  from 
the  NAWS.  The  finding  results  from 
FLS  and  COA  data. 

E.  Other  Farmworkers 

One  individual  recommended  the 
elimination  of  forestry  and  fishery 
workers  from  the  allocation  formula  and 
that  the  weight  assigned  to  crop  and 
livestock  workers  be  redistributed 
excluding  other  workers.  The  individual 
argued  that  forestry  and  fishery  workers 
are  not  farmworkers.  Including  forestry 
and  fishery  workers  as  farmworkers 
would  confuse  the  definition  of 
farmwork  and  stretch  its  credibility. 

The  DOL  concurs  with  this  comment. 
Accordingly,  the  final  allocation 
formula  will  not  include  forestry  and 
fishery  workers.  The  weight  assigned  to 
crop  workers  and  livestock  workers  in 
the  final  allocation  will  be  based  on  the 
relative  share  of  COP  LLSIL  crop  and 
livestock  workers  only. 

F.  Minimum  Funding  Provision 

Several  individuals  commented  that 
the  DOL  should  continue  the  use  of  the 
minimum  funding  level.  Using 
arguments  based  on  economy  of  scale 
and  the  practices  of  other  funding 
sources,  those  commenting  on  this  issue 
suggested  that  the  minimiun  funding 
amount  be  increased  from  $120,000  to 
between  $240,000  and  $300,000. 

This  allocation  formula  is  designed  to 
allocate  funds  based  on  the  DOL's  best 
assessment  of  the  relative  distribution  of 
MSFW's  among  the  States.  If  the 
existing  $120,000  minimiun  funding 
allocation  strategy  were  used,  based  on 
the  residts  of  the  allocation  formula, 
some  States  woidd  receive  funding  in 
excess  of  twice  the  amoimt  of  their 
formula-based  allocation.  In  situations 
where  the  allocation  for  a  particular  area 
would  be  insufficient  to  qualify  it  for  a 
separate  grant,  the  DOL  does  not  believe 
that  reasonable  combinations  of 
geographically-contiguous  jurisdictions 
would  compromise  the  provision  of 
high  quality  workforce  investment 
activities  benefitting  farmworkers. 

m.  Final  AUocation  Formula — ^Detailed 
Description 

A  detailed  description  of  the 
proposed  JTPA,  Section  402/WIA. 
Section  167  allocation  formula  follows: 


A.  Standardized  or  Adjusted  Hours  of 
Farmwork  by  State 

The  standardized  or  adjusted  hours  of 
fermwork  by  State  involves  determining 
the  relative  nimiber  of  hours  worked  by 
Crop  Workers  and  by  Livestock  Workers 
in  each  State. 

1 .  Establish  The  Total  Wage  2  Bill  for 
Each  State  for  Crop  and  Livestock  Work 

Data  from  the  1997  Census  of 
Agriculture '  provide  the  total 
agricultiual  labor  production  expenses 
(SICs  01  and  02)  by  State,  and  the  total 
crop  labof  (SIC  01)  production 
expenses,  by  State.  The  livestock  labor 
(SIC  02)  production  expenses  are 
calculated  by  subtracting  the  crop  labor 
production  expenses  from  the  total  labor 
production  expenses.'* 

COA  production  expense  data  is  used 
as  a  proxy  for  agricultural  wages  as  data 
on  wages  paid  to  hired  and  contract 
agricultxiral  crop  and  livestock  workers 
is  not  available  on  a  National  basis.  It 
has  been  argued  that  agricultural 
production  expense  data  include 
elements  that  are  not  applied  on  a 
uniform  basis  to  all  crop  and  livestock 
worker  wages.  Since  it  is  possible  to 
identify  unemployment  insurance 
contributions  paid  on  behalf  of  hired 
crop  and  livestock  workers  by  State, 
with  a  strong  degree  of  precision. 
Unemployment  Insurance  payments 
made  on  behalf  of  hired  crop  and 
livestock  workers  will  be  subtracted 
fit)m  the  State  production  expense 
totals. 

2.  Calculate  the  Hours  Worked  in  Crop 
Work  and  in  Livestock  Work  for  Each 
State 

The  Farm  Labor  Survey  (FLS)  as 
reported  in  USDA's  Farm  Labor 
provides  information  by  region  on  the 
average  hourly  wage,  separately,  for 
crop  workers  and  livestock  workers.  To 
cedculate  an  approximate  number  of 
hours  worked  by  crop  workers  and 
livestock  workers,  the  total  production 
expense  for  each  State  is  divided  by  the 
hourly  wage  for  that  State's  region. 
These  calculations  were  made  for  both 
crop  workers  and  livestock  workers. 
This  calculation  was  done  for  all  States 
except  for  Alaska  and  Hawaii.  ^ 


'  Under  certain  circumstances  (military  service, 
hospitalization,  incapacitation,  incarceration,  etc.), 
the  period  in  which  the  12-month  eligibility 
determination  is  made  may  be  extended  beyond 
two  yean. 

'  Hirad  and  contract  labor  agricultural  production 
expenses  for  crop  and  livestock  foimworkers  are 


used  as  a  proxy  for  wages  as  wage  only  is  not 
available. 

'  Data  from  the  1997  Census  of  Agriculture  was 
not  available  when  the  allocation  formula  proposal 
was  published. 

'This  reported  data  includes  hired  and  contract 
labor.  The  contract  labor  data  includes  the 
contractor's  management  expenses. 


'  In  the  design  of  the  allocation  formula,  DOL 
used  a  different  method  for  allocating  funds  to 
Alaska,  Hawaii  and  Puerto  Rico  than  was  used  in 
the  48  contiguous  States  because  all  of  the  data 
sources  applied  to  the  formula  for  the  contiguous 
48  States  were  not  available  for  those  jurisdictions. 
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State  crop  labor  hours  = 


State  total  crop  payroll 


Average  hourly  Regional    wage  rate 


State  livestock  labor  hour^  =       State  totallivestock  payroll 


Average  hourly  Regional  wage  rate 


3.  Determination  of  the  Relative  Share  of 
Labor  Hours  for  Each  State 

The  percentage  of  labor  hours  (for 
crop  work,  and  for  livestock  work)  that 
each  State  contributes  to  the  United 
States'  total  was  calculated.  This  is  done 
by  dividing  each  State's  total  for  crop 
labor  bill  by  the  State's  average  for  crop 
wages  and  each  State's  total  for 
livestock  labor  bill  by  the  State's  average 
for  livestock  wages.  The  percentage  for 
crop  and  livestock  hours  of  each  State 
is  calculated  by  dividing  the  State's 
hours  for  each  into  the  total  for  all 
States  for  each. 

B.  Crop  Hours  Adjustments 

The  crop  hours  adjustment  accounts 
for  jTPA,  Section  402/WIA.  Section  167 
program  eligibility,  time  and  location  of 
activity  by  eligible  farmworkers  and 
turnover  rate. 

1.  Adjustment  1— Eligibility  for  JTPA, 
Section  402AVIA,  Section  167  Program 

Adjustment  1  applies  JTPA,  Section 
402/WIA,  Section  167  eligibility  criteria 
to  the  NAWS  information  for  the 
purpose  of  adjusting  the  crop  worker 
figures  for  JTPA,  Section  402/WIA, 
Section  167  eligibility. 

(a)  Primary  Emplojnment  in  Agriculture: 
50  Percent  of  Income  Derived  From 
Crop  Farmwork 

Eligibihty  for  the  JTPA,  Section  402 
program  requires  that  at  least  50  percent 
of  a  farmworker's  income  be  derived 
from  agricultiual  emplo5nment.  For  the 
WIA,  Section  167  program,  the 
comparable  requirement  calls  for 
primary  employment  in  agriculture.  For 
the  purpose  of  this  allocation  formula, 
deriving  at  least  50  percent  of  income 
frtim  crop  farmwork,  is  being  used  as 
the  basis  for  this  facet  of  the  adjustment. 

The  NAWS  collects  information  firom 
all  respondents  regarding  their  total 
personal  income,  including  their 
income  derived  exclusively  from 
agricidtural  employment.  In  lieu  of 
specifying  an  exact  dollar  amount,  the 
NAWS  respondents  are  asked  to  choose 
from  among  a  number  of  stated  ranges 
within  which  he  or  she  believes  his/her 
total  family  income  falls  (most  ranges 
cover  a  span  of  $2,500). 


"  Data  oi^ganized  under  the  US  Department  of 
Agriculture  Regions. 


To  determine  the  percentage  of  a 
farmworker's  income  that  is  derived 
from  agricultural  employment,  reported 
agricultural  income  was  divided  by  total 
earned  income.  A  result  of  50  percent  or 
greater  indicates  that  half  or  more  of  the 
farmworker's  income  came  from 
agricultural  employment. 

In  order  to  formulate  a  number  that 
could  be  used  in  such  an  equation,  the 
midpoint  of  the  income  range  was 
assigned  as  the  dollar  value  of  the 
farmworker's  income.  For  example,  a 
respondent  indicates  that  his  total 
income  for  the  previous  year  fell  in  the 
range  of  $10,000  to  $12,499,  and  his 
income  from  agricultural  employment 
fell  within  the  $7,500  to  $9,999  range. 
The  dollar  value  assigned  as  the 
respondent's  total  income  would  be  the 
midpoint  of  $10,000  to  $12,499,  or 
$11,250,  and  the  dollar  value  assigned 
as  the  respondent's  agricultural  income 
would  be  the  midpoint  of  the  $7,500  to 
$9,999  range,  or  $8,750.  The  percentage 
of  total  income  that  came  from 
agricultural  income  would  be  calculated 
using  the  two  mid-point  figures  by 
dividing  the  agricultiual  income  figure 
of  $8,750  by  the  total  income  figiue  of 
$11,250.  The  result  in  this  example 
being  78  percent,  would  qualify  the 
hypothetical  farmworker  as  meeting  this 
eligibility  criterion. 

■The  LLSIL  poverty  criteria  values 
used  are  the  highest  national  (except 
Alaska,  Hawaii  and  Puerto  Rico)  non- 
metro  limit  for  each  family  size.  The 
calcidation  uses  the  higher  of  the  Health 
and  Human  Services  or  LLSIL  values. 
For  example,  for  family  sizes  of  1  to  6, 
the  values  applied,  are  as  follows: 
$7,360,  $10,520,  $14,440,  $17,820, 
$21,030,  and  $24,600. 

(b)  Primary  Employment  in  Agriculture: 
25  Days  or  $400  of  Crop  Farmwork  in 
Previous  24  Months 

To  be  eligible  for  the  JTPA,  Section 
402  program,  a  farmworker  must  be 
employed  at  least  25  days  in  farmwork 
for  any  consecutive  12-month  period 
within  -the  24  months  preceding 
application  for  enrollment,  or  have 
earned  $400  in  farmwork  and  have  been 
primarily  employed  in  fermwork  ou  a 
seasonal  basis.  For  the  WIA,  Section  167 
program,  the  comparable  requirement 
calls  for  primary  employment  in 
agriculttiral  labor  characterized  by 


chronic  imemployment  or 
underemployment  (seasonal 
employment).  For  the  purpose  of  this 
allocation  formula,  working  at  least  25 
days  in  crop  agricultiu'e  or  earning  at 
least  $400  from  crop  agriculture  during 
the  previous  12  months,  is  being  used 
as  the  basis  for  this  facet  of  the 
adjustment. 

"The  NAWS  collects  information  on 
farmworkers'  periods  of  employment 
and  non-employment  for  the  twelve 
months  prior  to  the  interview.  From  this 
information,  one  is  able  to  construct  the 
niunber  of  days  diuing  these  twelve 
months  that  the  NAWS  respondent 
worked  in  farmwork. 

For  months  13  through  24  prior  to  the 
interview,  the  respondent  is  asked  to 
estimate  the  number  of  months  in  which 
he  or  she  worked  in  farmwork;  one  day 
or  more  worked  per  month  equals  one 
month.  A  NAWS  respondent  who  stated 
that  he/she  had  worked  for  two  or  more 
months  in  fermwork  during  the  13 
through  24  month  period  is  considered 
to  have  worked  25  days  in  agricultural 
employment. 

As  mentioned  previously,  the  NAWS 
collects  information  on  fannworkers' 
income  from  agricultural  employment 
from  the  previous  year.  As  the  responses 
to  this  question  are  categorical  (as 
discussed  above),  the  NAWS  does  not 
have  exact  amounts  earned  by 
farmworkers.  The  lowest  category  is 
"under  $500."  Thus,  $500  is  used  as  the 
minimum  amoimt  earned  from 
farmwork  (rather  than  $400).  Income 
information  is  available  only  for  the  one 
year  period  preceding  the  NAWS 
interview. 

To  satisfy  this  criterion  for  eUgibility 
for  the  JTPA.  Section  402/WIA,  Section 
167  program,  a  farmworker  must  fulfill 
one  of  the  three  standards  elaborated 
above:  either  he/she  worked  25  days  or 
more  in  the  12  months  prior  to  the 
interview;  or  he/she  worked  two  months 
during  the  13  throiigh  24  month  period 
prior  to  the  interview;  or  he/she  earned 
$500  or  more  frtim  farmwork  in  the  past 
year. 

(c)  fielow  the  LLSIL  Poverty  Line 

Eligibility  for  the  JTPA,  Section  402/ 
WIA,  Section  167  program  requires  that 
a  crop  farmworker  and  his/her  family 
fall  below  the  LLSIL  poverty  line. 
Because  the  NAWS  collects  information 
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on  the  number  of  members  in  a 
farmworker's  household  as  well  as  the 
farmworker's  total  family  income,  the 
NAWS  is  able  to  estimate  whether  the 
income  of  the  farmworker's  family 
places  the  family  below  the  LLSIL 
poverty  line.  A  family  was  determined 
to  fall  within  the  LLSIL  poverty  line 
when  the  family  income  fell  within  an 
income  category  below  the  one  in  which 
the  LLSIL  poverty  line  fell.  For  example, 
the  LLSIL  poverty  line  for  a  family  of  4 
individuals  was  $18,740.  This  amount 
falls  in  the  income  range  of  $17,500  to 
$19,999.  Thus,  a  family  of  4  individuals 
whose  family  income  falls  below  this 
range  was  considered  to  satisfy  the 
criterion  of  falling  below  the  LLSIL 
poverty  line.  ^ 


(d)  Legal  or  Pending  Status 

The  NAWS  collects  information  on 
crop  farmworkers'  citizenship  and  work 
authorization  status.  A  farmworker  was 
considered  to  satisfy  the  criterion  of 
legal  status  for  the  JTPA,  Section  402/ 
WIA,  Section  167  program  if  he/she  was 
determined  to  be  a  citizen  or  a  legal 
permanent  resident,  or  if  he/she  held  a 
valid  form  of  work  authorization.  A 
farmworker  who  was  determined  to  be 
undocumented  was  not  considered  to 
fulfill  this  eligibility  criterion. 

Individuals  who  met  all  four  of  the 
criteria  stated  above  were  coded  as 
eligible  for  the  JTPA,  Section  402/WIA, 
Section  167  program. 

In  summary,  adjustment  1  (the  JTPA, 
Section  402/WIA,  Section  167  eligibility 


ratio)  is  a  ratio  which  adjusts  total  crop 
hours  worked  to  accoimt  for  hours 
worked  by  JTPA,  Section  402/WIA, 
Section  167  eligible  farmworkers.  This 
ratio  is  the  total  nimiber  of  farmwork 
days  (as  measiu'ed  in  the  NAWS) 
worked  by  JTPA,  Section  402/WL\, 
Section  167  eligible  crop  workers 
divided  by  the  total  number  of 
farmwork  days  worked  by  all  crop 
workers.  This  ratio  is  always  less  than 
one,  and  it  is  multiplied  by  the  hours 
worked  by  all  crop  workers  to  produce 
the  estimated  hours  worked  by  JTPA, 
Section  402/WL\,  Section  167  eligible 
farmworkers  for  each  region. 


JTPA,  Section  402/WL\,  Section  167  _  ehgible  crop  days 
eligibiUty  ratio  total  crop  days 


2.  Adjustment  2 — ^Time  and  Location  of 
Activities 

For  all  the  NAWS  respondents,  the 
following  data  are  collected  separately 
by  geographic  location: 

the  number  of  days  that  respondents  spent 
doing  crop  farmwork  and  doing  the  other 
activities  reported  under  the  NAWS, 
consisting  of  non-farmwork,  not  working,  or 
living  abroad. 

These  data  permit  adjusting  for  State- 
to-State  movements  of  crop  workers 


during  a  12  month  period.  For  each  of 
these  items  except  living  abroad,  the 
days  were  accumulated  under  the 
regions  ^  in  which  the  respondents 
indicated  they  occurred.  These  regions 
are  the  regions  used  for  the  wages  in  the 
previous  step. 

Adjustment  2  (time  and  location  of 
activity)  accounts  for  the  time  spent  by 
crop  workers  in  non-agricultvual 
employment  and  time  not  employed  to 
provide  a  percentage  of  JTPA,  Section 


402/WIA,  Section  167  eligible  non-crop 
work  time  in  each  region.  This  is  a  ratio 
always  greater  than  1  that  is  calculated 
for  each  USDA  region  by  dividing  the 
sum  of  the  nimiber  of  days  JTPA, 
Section  402/WIA,  Section  167  eligible 
respondents  reported  working  as  crop 
workers,  not  working  and  working  in 
nonagricultural  work  by  the  total 
niunber  of  days  reported  working  as 
crop  workers. 


nonfann  adjustment  ratio  = 


eligible  farm  and  nonfann  days  in  die  region 
eligible  farm  days  in  the  region 


To  compute  the  total  time  that  crop 
workers  spent  in  each  State,  the  number 
of  hours  worked  by  JTPA,  Section  402/ 


WIA,  Section  167  eligible  crop  workers 
(the  result  of  applying  adjustment  1)  is 
miiltiplied  by  Adjustment  2  to  provide 


the  time  spent  in  each  State  by  eligible 
crop  workers. 


time  and  location  computation  =  (adjustment  1  x  adjustment  2) 


3.  Adjustment  3 — ^Annual  Crop 
Employment 

To  this  point,  the  figures  are 
aggregations  that  could  be  converted 
into  annual  imits  of  eligible  hours  for 
each  State,  but  such  units  do  not 
translate  directly  into  the  numbers  of 
jobs  or  of  fennworkers.  This  is  due  to 
regional  variations  in  the  seasonal, 
short-term  nature  of  farmwork 
employment  and  the  high  probability  of 


''The  LLSn.  consists  of  differing  metropolitan  and 
rural  levels  reflective  of  varying  costs-of-living 
among  differing  metropolitan  and  rural  regions. 
However,  to  hcilitate  the  application  of  the  NAWS 
data  to  this  fcnmula,  and  since  many  farmworkars 


farmworkers  holding  multiple  farmwork 
jobs  during  each  agricultural  season. 
The  number  of  workers  needed  to  make 
up  the  eligible  worker  hours  in  an 
annualized  unit  (e.g.,  2,000  hrs.)  varies 
from  region  to  region.  Although  a 
number  of  workers  are  represented  in  an 
annualized  imit  (i.e.,  a  year's  worth  of 
hours),  due  to  the  regional  differences  in 
crop  agriciilture,  there  are  fractional 
diffisrences  in  every  1,000  hours  of 


earn  income  in  more  than  one  State,  a  single 
national  standard  is  applied  for  each  femily  size 
that  is  the  highest  rural  level  for  each  family  size. 
For  a  family  size  of  one,  however,  the  HHS  poverty 
level  was  used,  as  it  is  higher  than  the  LLSIL. 


eligible  crop  work  represented  for  each 
region/State.  As  already  stated,  the 
NAWS  records  have  the  total  number  of 
eligible  farmworkers  in  each  region  and 
the  total  number  of  days  worked 
annually  (in  agriculture  and  non- 
agricultural  employment)  and  the  total 
number  of  days  present,  but  not  working 
by  the  eligible  farmworkers.  These  data 
provide  the  total  sum  of  time  eligible 
crop  workers  are  present  in  each  region/ 


■The  Regions  were  used  because  there  were  some 
States  with  few  or  no  observations  and  the  data  is 
not  reliable  below  the  regional  level.  Alaska  and 
Hawaii,  each  single  State  regions,  were  not 
included  in  this  calculation. 


State.  The  ratio  of  the  total  number  of 
these  farmworkers  to  the  total  nimiber  of 
days  present  in  each  region/State 
jurisdiction  is  an  expression  of  the 
annual  average  number  of  days  worked 
per  farmworker  in  crop  work. 
Differences  among  the  regions  that  are 
due  to  the  geographic  differences  in 
emplo3anent  and  residency/presence  in 
the  jurisdiction,  are  accounted  for  by  the 
application  of  this  ratio. 

Adjustment  3  (annual  crop 
employment)  accounts  for  relative 
differences  in  the  length  of  time  engaged 
in  crop  employment  and  other  eligible 
activities  by  eligible  workers  annually. 
This  is  the  ratio  of  the  nimiber  of 
eligible  workers  divided  by  the  number 
of  eligible  days.  The  longer  the  annual 
number  of  days  worked  in  crops,  the 
lower  the  ratio  and  the  fewer  the 
number  of  workers  represented  by  every 
time  imit,  such  as  10,000  hours  or  an 
estimated  annualized  imit.  (The 
reciprocal  produces  an  estimated  annual 
number  of  days  worked  in  crops,  or 
present  in  other  eligible  activities,  per 
eligible  farm  worker.)  Adjustment  3 
converts  the  final  COA/FLS  numbers 
into  a  people  denominated  index. 

C.  Livestock  Adjustments 

Livestock  adjustments  involve 
determining  the  State  relative  share  of 
livestock  workers  expressed  as 
percentages. 

The  State  relative  share  of  livestock 
hours  from  the  Standardized  or 
Adjusted  Hours  ofFarmwork,  described 
above,  is  adjusted  by  the  COP  data  for 
economically  disadvantaged  criteria. 
The  nimiber  of  economic^y 
disadvantaged  (LLSE.)  livestock  workers 
is  divided  by  the  total  number  of 
livestock  workers  in  each  State.  This 
JTPA,  Section  402AVIA,  Section  167- 
eligibility  rate  for  livestock  workers  in 
each  State  is  multiplied  by  the  State's 
percentage  share  of  livestock  worker 
hours.  This  product  expresses  the  share 
of  livestock  worker  hours  performed  by 
those  living  below  the  LLSIL.  The 
products  of  these  calculations  for  each 
State  are  adjusted  to  sum  to  100  so  that 
they  express  the  percentage  each  State's 
JTPA,  Section  402AVIA,  Section  167- 
eligible  livestock  workers  comprise  of 
the  national  total. 

D.  Combining  the  State  Distributions  of 
the  Farm  Occupations 

The  formula  computes  the  ratio  of 
JTTA,  Section  402AVIA,  Section  167- 
eligible  crop  workers  to  livestock 
workers.  Because  differing  approaches 
are  used  for  determining  each  State's 
relative  shares  of  crop  workers  and 
livestock  workers,  it  is  necessary  to 
weight  the  relative  relationship  of  the 
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two  groups  of  data.  The  COP  coimts 
crop  and  livestock  workers,  thus  it  is 
used  to  determine  the  relative 
distribution  of  the  two,  as  follows. 
Using  COP  data  on  farmworkers  meeting 
the  LLSIL  criteria,  the  formula  computes 
the  percentage  that  the  US  total  of 
economically  disadvantaged  (LLSIL) 
crop  workera  comprise  of  total  (LLSIL) 
farmworkers.  Similarly,  the  percentage 
that  LLSIL  livestock  workers  comprise 
of  total  LLSIL  farmworkers  and  that  the 
other  LLSIL  farmworkers  comprise  of 
total  LLSIL  farmworkers  is  computed. 
The  sum  of  the  State  percentages  is  the 
relative  weight  of  each  group,  expressed 
as  the  percentage  the  group  represents 
of  the  total.  The  sum  of  the  two  national 
percentages  equals  100  percent 

E.  Alaska.  Hawaii  and  Puerto  FUco 

FLS  (QALS)  data  on  Alaska,  Hawaii 
and  Puerto  Rico  are  either  incomplete  or 
nonexistent.  The  COA  is  not  taken  in 
Puerto  Rico  and  the  NAWS  data  are  not 
available  for  Alaska,  Hawaii,  and  Puerto 
Rico,  where  Census  data  must  be  relied 
on  for  measuring  the  populations  of 
crop  and  livestock  workers  as  well  as 
other  farmworkers.  The  basic  objection 
to  the  Census,  its  iiailure  to  adequately 
locate  and  count  migratory  farmworkers, 
would  not  appear  to  be  as  significant  an 
issue  for  the  two  island  jurisdictions 
where,  relative  to  conditions  foimd  on 
the  mainland,  the  iiarmworker 
population  tend  to  live  at  fixed 
addresses.  However,  there  is  a  potential 
bias  of  Census  under-coimt  that  remains 
for  those  areas,  but  at  present  the 
Department  has  no  data  with  which  to 
address  this  deficiency.  Consequently, 
the  necessity  of  reljdng  on  Census  data 
for  determining  the  numbers  of 
combined  crop  and  livestock  workers  in 
these  two  jurisdictions  is  considered  to 
be  the  best  alternative  to  complement 
the  approach  in  the  contiguous  48 
States. 

F.  Special  Tabulation  of  COP  Data 

To  collect  data  for  the  COP  portion  of 
the  proposed  formula  the  DOL  used  a 
special  tabulation  of  1990  COP  data 
from  the  Bureau  of  the  Census  in  the 
form  of  a  selection  of  Standard 
Occupational  Classification  (SOC)  and 
Standard  Industrial  Classification  (SIC) 
codes  for  farmworkers  falling  below  70 
percent  of  the  LLSIL  poverty  guidelines. 

G.  SOC  and  SIC  Codes 

COP  equivalents  were  used  to  captiu« 
individuals  in  the  following  Standard 
Occupational  Classification  codes: 

477 — supervisors,  farm  workers 
479 — fann  workers 
484 — musery  workers 


485 — supervisors,  related  agricultural 

occupations 
488 — graders  and  sorters,  agricultural 

products 
489 — inspectors,  agricultural  products 

COP  equivalents  were  used  to  capt\u« 
individuals  in  the  following  Standard 
Industrial  Classification  codes: 
001 — agricultural  production,  crops 
002 — agricultural  production,  livestock 
007 — agricultural  services 

IV.  Description  of  the  Hold-Harmless 
Provision 

For  Program  Years  1999,  2000,  2001 
and  2002  the  DOL  intends  to  apply  a 
hold-harmless  provision  to  the 
allocation  formula  in  order  to  allow  a 
staged  transition  fitim  the  application  of 
the  old  formula  to  the  new  one.  Since 
the  total  amount  of  funds  available  to 
Alaska,  Hawaii  and  Puerto  Rico  are 
based  solely  on  those  jurisdictions' 
share  of  LLSIL  farmworker  as  reported 
in  the  1990  COP,  as  applicable,  the  hold 
harmless  provision  will  be  applied  to 
those  jurisdictions  to  the  extent 
practicable.  The  staged  transition  of  the 
hold-harmless  provision  will  be 
implemented  as  follows: 

(1)  In  PY  1999,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
95  percent  of  their  PY  1998  allotments, 
as  applied  to  the  PY  1999  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  1999  allotments  is  less 
than  the  total  amount  available  for  PY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  95  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  1999  allotment. 

(2)  to  PY  2000.  each  State  service  area 
will  receive  an  amoimt  equal  to  at  least 
90  percent  of  their  PY  1998  allotments, 
as  applied  to  the  PY  2000  formula  funds 
available.  In  the  event  the  total  amoimt 
available  for  PY  2000  allotments  is  less 
than  the  total  amoimt  available  for  PY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  90  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  2000  allotment. 

(3)  In  PY  2001,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
85  percent  of  their  PY  1998  allotments 
as  applied  to  the  PY  2001  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  2001  allotments  is  less 
than  the  total  amount  available  for  PY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  85  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  2001  allotment. 

(4)  In  PY  2002,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
80  percent  of  their  PY  1998  allotments 
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as  applied  to  the  PY  2002  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  2002  allotments  is  less 
than  the  total  amount  available  for  PY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  80  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  2002  allotment. 

Thereafter,  allocations  to  each  State 
service  area  would  be  for  an  amoimt 
resulting  firom  a  direct  allocation  of  the 
proposed  funding  formula  without 
adjustment. 

V.  Minimum  Funding  Provisions 

A  State  area  which  would  receive  less 
than  $60,000  by  appUcation  of  the 
formula  will,  at  the  option  of  the  DOL, 
receive  no  allocation  or,  if  practical,  be 
combined  with  another  adjacent  State 
area.  Funding  below  $60,000  is  deemed 
insufRcient  for  sustaining  an 
independently  administered  program. 
However,  if  practical,  a  State 
.jurisdiction  which  would  receive  less 
than  $60,000  would  be  combined  with 
another  adjacent  State  area. 


VI.  Program  Year  1999  Preliminary 
State  Planning  Estimates 

The  state  allotments  set  fourth  in  the 
Table  appended  to  this  notice  reflect  the 
distribution  resulting  from  the 
allocation  formula  described  above.  For 
PY  1998,  $71,017,000  was  appropriated 
for  JTPA,  Section  402  migrant  and 
seasonal  farmworker  programs,  of  which 
$67,123,818  was  allocated  on  the  basis 
of  the  old  formula.  The  remaining 
$3,893,182  of  the  PY  1998  JTPA,  Section 
402  appropriation  was  retained  in  the 
JTPA,  Section  402  national  accoimt  to 
fund  the  farmworker  housing  program; 
the  Hope,  Arkansas  Migrant  Rest  Center; 
Training  and  Technical  Assistance 
Mini-Grants;  and  other  training  and 
technical  assistance  projects  and 
initiatives.  The  figiires  in  the  first 
numerical  column  show  the  actual  PY 
1998  formula  allocations  to  State  service 
areas.  The  next  colimm  shows  the 
percentage  of  each  allocation. 

For  PY  1999,  $71,571,000  was 
appropriated  for  the  JTPA,  Section  402 
migrant  and  seasonal  farmworker 


program,  of  which  $67,596,408  will  be 
allocated.  The  remaining  $3,974,592 
will  be  retained  in  the  National  account 
for  farmworker  housing  ($3,000,000) 
and  other  training  and  technical 
assistance  projects  and  initiatives 
($974,592).  For  purposes  of  illustrating 
the  effects  of  the  proposed  allocation 
formula,  the  third  colimm  of  the  Table 
shows  the  allocations  based  on  the 
proposed  formula  vnthout  the 
application  of  the  hold-harmless  or 
minimum  funding  provisions.  The 
percentages  are  reported  in  column  4. 
The  State  service  area  allocations  with 
the  application  of  the  first-year  (95 
percent)  hold-harmless  and  minitrmm 
funding  provisions,  followed  by  the 
percentages,  are  shown  in  columns  5 
and  6. 

Signed  at  Washington,  D.C.,  this  14th  day 
of  May,  1999. 
Raymond  Bramucci, 

Assistant  Secretary  of  Labor. 
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U.S.  Department  of  Labor 

Employment  and  Training  Administration 

Migrant  and  Seasonal  Farmworker  Program 

Impact  of  Proposed  PY 1999  Formula  Allotments  To  States 

'■ 

PY1998 

PY1999 

Allotment 
(1) 

Percentage 
Share 

(2) 

With  hold  harmless 

Without  hold  harmless 

Allocation 
(3) 

Percentage 

Share 

(4) 

Allocation 
(5) 

Percentage 
Share 
•(6) 

Alabama 

791,835 

1.23853 

752,243 

1.16482 

437.632 

0.67766 

Arizona 

1,519,645 

2.37692 

1,595.288 

2.47025 

1.719.287 

2.66226 

Arkansas 

1,167.409 

1.82598 

1,109.039 

1.71731 

724,893 

1.12247 

California 

14,591.138 

2282241 

15,474.045 

23.96107 

20.067.526 

31.07393 

Colorado 

805,523 

1.25994 

849.188 

1.31494 

992.449 

1.53678 

Connecticut 

206.024 

0.37775 

219.385 

0.33971 

303.689 

0.47025 

Delaware 

118,334 

0.18509 

123,873 

0.19181 

125.899 

0.19495 

District  of  Columbia 

0 

0.00000 

0 

0.00000 

0 

0.00000 

Florida 

4.631.415 

7.24413 

4.399.844 

6.81302 

2,465.700 

3.81806 

Georgia 

1.711.615 

2.67719 

1.626.034 

2.51786 

876,499 

1.35723 

Idaho 

877,438 

1.37243 

924,919 

1.43221 

1,079,184 

1.67108 

Illinois 

1,425,808 

2.23015 

1,424,912 

2.20643 

1,424.912 

2.20643 

Indiana 

781,615 

1.22255 

822.409 

1.27347 

927.202 

1.43574 

Iowa 

1,314.394 

2.05588 

1,248,674 

1.93353 

1,078.955 

1.67073 

Kansas 

697,839 

1.09151 

745.302 

1.15408 

1,078.783 

1.67046 

Koituci^ 

U52,613 

2.11566 

1,284,982 

1.98975 

1,043.179 

1.61533 

Louisiana 

796.032 

1.24510 

756,230 

1.17100 

484.907 

0.75086 

Maine 

327397 

0.51209 

311,027 

0.48162 

174.702 

0.27052 

Maiyland 

306.291 

0.47908 

322.297 

0.49907 

363.789 

0.56332 

Massachusetts 

351.027 

0.54905 

333,476 

0.51638 

298.012 

0.46146 

Michigan 

878.641 

1.37431 

920,193 

1.42489 

944.430 

1.46242 

Minnesota 

1.274,775 

1.99391 

1.211.036 

1.87525 

879.095 

1.36125 

Mississippi 

1.449,044 

2.26649 

U76.592 

2.13161 

571.321 

0.88467 

Missouri 

1,094,524 

1.71198 

1.039.798 

1.61009 

976,379 

1.51189 

Montana 

667.189 

1.04357 

633.830 

0.98147 

461.861 

0.71518 

Nebraska 

774.884 

1.21202 

822,946 

1.27431 

1.092.397 

1.69154 

Nevada 

200,795 

0.31407 

190,755 

0.29538 

159.091 

0.24635 

- 

•; 
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PY1998 

PV1999                                    1 

Allotment 
(1) 

Percentage 
Share 

(2) 

With  hold  harmless 

Without  hold  harmless 

Allocation 
(3) 

Percentage 

Share 

(4) 

Allocation 
(5) 

Percentage 

Share 

(6) 

New  Hampshire 

112.600 

0.17612 

106,970 

0.16564 

100.958 

0.15633 

Ne>¥  Jersey 

400.038 

0.62571 

430,772 

0.66704 

698.545 

1.08167 

New  Mexico 

598,720 

0.93647 

639,856 

0.99080 

934.978 

1.44778 

NewYofk 

1.850,667 

2.89468 

1,758,134 

2.72241 

1.088,774 

1.68593 

North  Carolina 

3.006,003 

4.70177 

2,855,703 

4.42197 

1,897,104 

2.93761 

North  Dakou 

468.362 

0.73258 

495.178 

0.76677 

609,496 

0.94379 

Ohio 

904,951 

1.41546 

960,585 

1.48744 

1,264,492 

1.95803 

Oklahoma 

608,145 

0.95122 

664.324 

1.02868 

1,276,891 

1.97723 

Oregon 

1,087,697 

1.70130 

1.151.594 

1.78321 

1.452.311 

2.24886 

Pennsylvania 

1,221,441 

1.91049 

1.289.635 

1.996% 

1.549,985 

2.40010 

Rhode  Island 

0 

0.00000 

1.709 

0.00265 

38.832 

0.06013 

South  Carolina 

1,080,106 

1.68942 

1.026.101 

1.58888 

391.046 

0.60552 

South  Dakota 

692,869 

1.08374 

658.226 

1.01924 

456.831 

0.70739 

Tennessee 

957,799 

1.49812 

909,909 

1.40897 

720.217 

1.11523 

Texas 

5,979,800 

9.35317 

6,274,480 

9.71583 

6.697.752 

10.37126 

Utah 

245,354 

0.38377 

258,030 

0.39955 

288,106 

0.44612 

Vermont 

213,134 

0.33337 

202,477 

0.31353 

105.217 

0.16293 

Virginia 

1,036,441 

1.62113 

984,619 

1.52465 

708.789 

1.09754 

Washington 

1.705,576 

2.66774 

1,805,106 

2.79515 

2,262,216 

3.50297 

West  Virginia 

219,325 

0.34305 

208.359 

0.32264 

100.275 

0.15527 

Wisconsin 

1,229,201 

1.92263 

1.167.741 

1.80821 

953.157 

1.47593 

Wyoming 

201,911 

0.31581 

212.127 

0.32847 

232.207 

0.35957 

Continental  U.S. 

63,933,384 

100.00000 

64,579,952 

100.00000 

64.579,952 

100.00000 

Alaska 

0 

0.00000 

0 

0.00000 

0 

0.00000 

Hawaii 

251,607 

7.88629 

224,571 

7.44486 

204,254 

6.77132 

Puerto  Rico 

2.938.827 

92.11371 

2,791.885 

92.55514 

2.812.202 

93.22868 

NoiHCoatiBcatal  U^. 

3.190.434 

100.00000 

3.016.456 

100.00000 

3.016.456 

100.00000 

Total 

67.123,818 

67.596,408 

67,596.408 

[FR  Doc.  99-12554  Filed  5-18-99:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  611 
RIN1840-AC87 

TMCtter  Quality  Enhancement  Grants 
Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Assistant  Secretary  for 
Postsecondary  Education  (Assistant 
Secretary)  proposes  to  develop 
regulations  that  woidd  apply  the  eight 
percent  (8%)  indirect  cost  limitation  for 
the  Department's  educational  training 
grants  to  all  States  and  local  educational 
agencies  (LEAs)  receiving  funds  under 
the  Teacher  Quality  Enhancement 
Grants  Program  for  States  and 
Partnerships  authorized  by  sections 
201-205  of  the  Higher  Education  Act 
(HEA),  as  amended  by  the  Higher 
Education  Amendments  of  1998.  These 
proposed  regulations  would  ensure  that 
the  limited  funding  available  to  support 
program  activities  is  concentrated  on 
direct  support  for  improvements  in 
teacher  licensing,  certification,  ^ 
preparation,  and  recruitment,  rather 
than  for  recipient  "overhead." 
DATES:  We  must  receive  your  comments 
on  or  before  June  18, 1999. 
ADDRESSEES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Dr.  Louis  Venuto,  Higher 
Education  Programs,  Office  of 
Postsecondary  Education,  400  Maryland 
Ave.  SW.,  Portals  Building,  Room  6234, 
Washington.  DC  20202-5131: 
Telephone:  (202)  708-8847,  or  by  FAX 
to:  (202)  260-9272.  If  you  prefer  to'send 
your  comments  through  the  Internet  use 
the  following  address: 
comments@ed.gov. 

You  must  include  the  term  "Indirect 
Costs"  in  the  subject  line  of  your 
electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Louis  Venuto,  Higher  Education 
Programs,  Office  of  Postsecondary 
Education,  400  Maryland  Avenue,  SW, 
Portals  Building,  Room  6234, 
Washington.  DC  20202-5131: 
Telephone:  (202)  708-8847;  FAX  (202) 
260-9272.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specffic 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regxUatory  biurden  that  might  result  firom 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportimities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  at  the 
Department  of  Education,  1250 
Maryland  Avenue,  SW.,  Room  6234, 
Portal  Building,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
docimients  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

General 

Background:  On  October  8. 1998,  the 
President  signed  into  law  the  Higher 
Education  Amendments  of  1998  (Pub.  L. 
105-244).  Title  II  of  this  law  addresses 
the  Nation's  need  to  ensiire  that  new 
teachers  enter  the  classroom  prepared  to 
teach  all  students  to  high  standards  by 
authorizing,  as  Title  D  of  the  Higher 
Education  Act,  Teacher  Quality 
Enhancement  Grants  for  States  and 
Partnerships.  The  new  Teacher  Quality 
Enhancement  Grants  programs  provide 
an  historic  opportunity  to  effect  positive 
change  in  the  recruitment,  preparation, 
licensing,  and  on-going  support  of 
teachers  in  America.  The  programs  are 
designed  to  increase  student 
achievement  by  implementing 
comprehensive  approaches  to 
improving  teacher  quality. 

More  specifically,  the  'Teacher  Quality 
Enhancement  Grants  Program  include 
three  new  competitive  grant  programs: 


State  Grants  Program :  Competitive 
grants  to  States  will  support  the 
implementation  of  comprehensive 
statewide  reforms  to  improve  the  quality 
of  a  State's  teaching  force.  By  law.  State 
activities  must  include  one  or  more  of 
the  following  activities:  reforming 
teacher  certification  or  licensure 
standards;  implementing  reforms  to 
hold  institutions  of  higher  education 
accountable  for  preparing  teachers  who 
are  highly  competent  in  their  subject 
areas;  providing  prospective  teachers 
with  alternative  pathways  into  teaching; 
implementing  programs  of  support  for 
teachers  during  their  initial  periods  of 
teaching  and  establishing,  expanding,  or 
improving  alternative  routes  to  State 
certification;  developing  effective 
methods  of  recruiting  and  rewarding 
highly  competent  teachers  and 
removing  incompetent  or  unqualified 
teachers;  recruiting  teachers  for  high- 
poverty  urban  and  rural  areas;  and 
developing  ways  teachers  can  address 
the  problem  of  social  promotion. 

Partnership  Grants  for  Improving 
Teacher  Preparation  Program:  The 
purpose  of  the  Partnership  program  is  to 
bring  teacher  preparation  programs, 
schools  of  arts  and  sciences,  and  high- 
need  school  districts  and  schools 
together  (as  appropriate,  with  other 
st^eholders)  to  create  fundamental 
change  and  improvement  in  traditional 
teacher  education  programs — thereby 
increasing  teachers'  capacity  to  help  all 
students  learn  to  high  standards. 
Designed  to  support  highly  committed 
partnerships  that  will  accelerate  the 
change  process  in  teacher  education,  the 
program  will  (1)  strengthen  the  vital  role 
of  K-12  educators  in  Ae  design  and 
implementation  of  effective  teacher 
education  programs;  and  (2)  increase 
collaboration  between  departments  of 
arts  and  sciences  and  schools  of 
education. 

The  program  is  designed  to  make  an 
important  impact  on  teacher  education 
and  thereby  to  increase  significantly  the 
number  of  new  teachers  emerging  from 
programs  that  have  been  redesigned  to 
ensure  that  new  teachers  have  the 
content  knowledge  and  teaching  skills 
to  be  effective. 

Teacher  Recruitment  Grants  Program: 
In  addition,  there  is  a  great  need, 
especially  in  high-poverty  commimities, 
to  recruit  and  prepare  more  people  to 
become  teachers.  The  Teacher 
Recruitment  Grants — awarded  either  to 
States  or  to  partnerships  among  high- 
need  LEAs,  teacher  preparation 
institutions,  and  schools  of  arts  and 
sciences — are  designed  to  reduce 
shortages  of  highly  qualified  teachers  in 
high-need  school  districts. 
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Local  partnerships  between  school 
districts  and  teacher  preparation 
institutions  have  been  foimd  to  be  very 
effective  at  providing  teachers  for 
communities  where  they  are  most 
needed.  The  "grow  your  own"  approach 
is  also  effective  for  diese  communities 
because  individuals  who  are  already 
members  of  a  community  are  likely  to 
remain  there  after  they  become  teachers. 
The  recruitment  grants  will  allow 
individual  communities  to  determine 
their  needs  for  teachers  and  to  recruit 
and  prepare  teachers  who  meet  those 
needs.  States  can  also  play  an  important 
role  in  ensuring  that  high-need  school 
districts  are  able  to  recruit  highly 
qualified  teachers,  and  they  can  use  the 
recruitment  grants  to  develop  and 
implement  effective  mechanisms  to  do 
so. 

The  E)epartment  annoimced  the  initial 
competitions  for  grants  imder  these 
three  programs  by  publishing  a  notice  in 
the  Federal  Register  on  February  8, 
1999  (64  FR  6139).  The  Department 
expects  to  make  awards  imder  the  State 
and  Teacher  Recruitment  programs  by 
mid-July  1999,  and  awards  under  the 
Partnership  program  by  early  September 
1999. 

Need  to  Regulate:  More  than  ever 
before  in  our  history,  teaching  is  the 
profession  that  is  shaping  the  Nation's 
futiue — molding  the  skills  of  oui  future 
workforce  and  laying  the  foimdation  for 
good  citizenship  and  full  participation 
in  community  and  civic  life. 
Accordingly,  what  teachers  know  and 
are  able  to  do  is  critically  important. 
Yet,  we  face  daimting  challenges  as  we 
seek  to  ensiue  a  national  teaching  force 
of  the  highest  quality.  America's  schools 
will  need  to  hire  2.2  million  teachers 
over  the  next  decade,  more  than  half  of 
whom  will  be  first-time  teachers.  As 
classrooms  grow  more  challenging  and 
diverse,  these  teachers  vrill  need  to  be 
well  prepared  to  teach  all  students  to 
the  highest  standards.  Contemporary 
classrooms  and  social  conditions 
confront  teachers  with  a  range  of 
complex  challenges  previously 
imknown  in  the  profession.  New 
education  goals  and  tougher  standards, 
more  rigorous  assessments,  site-based 
management,  greater  interest  in  parental 
involvement,  the  continuing  importance 
of  safety  and  discipline,  and  expanded 
use  of  technology  increase  the 
knowledge  and  skills  that  teaching 
demands. 

The  three  new  Teacher  Quality 
Enhancement  Grants  programs  offer  an 
opportimity  to  improve  teacher  quality 
in  America  by  effectively  addressing 
these  challenges.  However,  success  will 
depend  upon  how  well  we  use  the 
resources  that  Congress  provides  to 


make  sustained  and  meaningful 
improvements  in  teacher  licensiure, 
certification,  preparation,  and 
recruitment.  For  fiscal  year  1999, 
Congress  appropriated  $75  million  for 
these  three  component  programs.  If 
these  funds,  and  funds  that  Congress 
will  appropriate  for  use  in  fut\ire  years, 
are  to  achieve  their  purposes,  we  need 
to  ensure  that  they  are  used  as 
effectively  as  possible.  To  do  so,  it  is 
necessary  to  place  a  reasonable 
limitation  on  the  amount  of  program 
funds  that  TiUe  U  grant  recipients  may 
use  to  reimburse  themselves  for  the 
"indirect  costs"  of  program  activities. 

Sections  75.560-75.564  and  80.22  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
incorporate  and  apply  cost  principles 
developed  by  the  Office  of  Management 
and  Budget  (OMB)  for  government-wide 
grant  activities  to  projects  and  activities 
diat  States  and  local  governments 
imdertake  with  funds  awarded  imder 
the  Department's  discretionary  grants. 
These  regulations  provide  that  costs  of 
project  activities  may  be  charged  to 
grant  funds  in  two  forms:  as  direct  costs 
and  indirect  costs.  The  direct  costs  of  a 
grant  are  charges  that  are  directly 
allocable  to  grant  activities.  Indirect 
costs,  on  the  other  hand,  are  charges 
that  are  inciured  by  so  many  programs 
or  cost  objectives  that  it  would  be  either 
impossible  or  prohibitively  expensive  to 
calculate  the  precise  amount  of  charges 
allocable  to  a  particidar  program  or 
grant  activity.  Examples  of  typical  . 
indirect  costs  are  heat,  electricity  and 
other  utilities,  building  services  and 
depreciation,  and  general 
administration. 

Generally,  the  formula  for 
determining  the  amount  of  indirect 
costs  that  may  be  charged  to  any  grant 
is  based  on  application  of  a  negotiated 
indirect  cost  rate  to  the  grant's  direct 
costs.  Thus,  the  higher  tibe  indirect  cost 
rate  the  more  grant  funds  that  will  be 
charged  for  these  "overhead"  expenses, 
and  the  fewer  grant  funds  that  remain 
available  for  the  costs  of  direct  services. 
By  their  ovim  terms,  EEXjAR  regulations 
in  sections  75.560-75.564  Hnd  80.22 
(which  incorporate  applicable  OMB  cost 
principles  for  determining  a  grant's 
allowable  costs)  provide  that  an 
agency's  or  institution's  indirect  cost 
rate  depends,  subject  to  EDGAR 
definitions,  on  the  agency's  or 
institution's  own  overall  cost  structiire. 

The  best  data  available  to  the 
Department  indicate  that  over  20  States 
have  indirect  cost  rates  of  over  15 
percent;  two  States  has  an  indirect  cost 
rates  of  34  percent.  If  peer  reviewers 
recommend  these  States  for  award  of 
State  or  Teacher  Recruitment  Ingram 


grants,  over  15  percent  or  more  of  the 
funds  that  Congress  has  appropriated  for 
these  programs  may  support  the  States' 
indirect  costs  rather  than  the  direct 
costs  of  activities  designed  to  improve 
teacher  quality.  While  recognizing  the 
legitimacy  of  indirect  costs,  the 
Secretary  beUeves  that  having  these 
large  amoimts  of  funds  compensate 
States  and  other  recipients  for  their 
general  overhead  and  related  expenses 
is  inconsistent  writh  the  purpose  of  the 
programs  and  the  expectations  that 
Congress  and  the  Nation  have  for  their 
success.  Therefore,  given  (1)  the  pivotal 
significance  of  the  Teacher  Quality 
Enhancement  Grants  programs,  (2)  the 
national  need  that  these  programs  have 
a  maximiun  impact  on  the  quality  and 
quantity  of  highly-qualified  new 
teachers,  and  (3)  the  fact  that  these 
programs  are  competitive,  the  Secretary 
has  determined  that  a  reasonable 
limitation  on  the  indirect  cost  rate  that 
States  and  LEAs  may  charge  to  their 
Teacher  Quality  Enhancement  Grants 
program  funds  is  appropriate. 

Section  75.562  ot  EDGAR  limits  the 
indirect  cost  rate  that  institutions  of 
higher  education  (IHEs)  and  nonprofit 
agencies  may  charge  for  educational 
training  grants  to  eight  percent  of 
modified  total  direct  costs.  By  the  notice 
published  in  the  Federal  Register  on 
February  8,  1999  (64  FR  6145-6146)  that 
will  govern  the  initial  competition  and 
awards  under  the  Teacher  Quality 
Enhancement  Grants  programs,  the 
Secretary  extended  this  eight  percent 
cap  on  indirect  cost  rates  to  all  grantee 
IKE  and  nonprofit  agencies,  regardless 
of  whether  the  Partnership  or  Teacher 
Recruitment  programs  for  which  they 
receive  funding  are  educational  training 
grants.  Section  75.562(a)  of  EDGAR 
acknowledges  that  educational  training 
grants  typically  have  a  large  proportion 
of  their  funds  available  for  direct  costs, 
since  these  grants  largely  implement 
previously  developed  materials  and 
methods,  rather  than  "support  activities 
involving  research,  development,  and 
dissemination  of  new  educational 
materials  and  methods."  The  Secretary 
believes  that  Teacher  Recruitment 
grants  fit  the  category  of  educational 
training  grants  but  that,  depending  on 
how  they  are  implemented.  Partnership 
program  grants  may  not.  Still,  the 
Secretary  believes  that,  as  is  the  case 
with  educational  training  grants,  IHEs 
and  nonprofit  agency  grantees  that 
receive  Partnership  program  grants  will 
not  have  the  need  to  support  their 
activities  with  high  indirect  cost  rates. 

Similarly,  the  Secretary  believes  that 
States  and  LEAs  that  receive  Teacher 
Quality  Enhancement  Grants  program 
funds  do  not  need  to  exercise  high 
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indirect  cost  rates  in  order  to  feirly 
compensate  themselves  for  the  activities 
they  will  conduct  under  the  State, 
Partnership,  or  Teacher  Recruitment 
grant  programs.  Rather,  given  the 
important  role  that  each  grant  recipient 
has  in  making  the  maximimi  impact 
with  the  program  funds  it  receives,  the 
Secretary  befieves  that  it  is  appropriate 
that  all  Teacher  Quality  Enhancement 
Grants  program  grant  recipients  have 
the  same  cap — eight  percent — on  the 
indirect  costs  they  may  charge. 
Combined  with  the  rule  published  in 
the  Federal  Register  on  February  8, 
1999,  the  regulation  proposed  in 
proposed  §  611.30  would  do  just  that. 

7ms  proposal  strikes  a  reasonable 
balance  between  the  need  to  focus  as 
much  funding  for  the  Teacher  Quality 
Enhancement  Grants  programs  as 
possible  on  direct  services  to  improve 
teacher  licensure,  certification, 
preparation,  and  recruitment,  and  the 
reality  that,  to  do  so,  recipients 
invariably  must  encounter  some  indirect 
costs.  In  addition,  because  these 
programs  are  competitive,  States  and 
LEAs  (as  well  as  IHEs  and  nonprofit 
agencies)  that  beUeve  that  they  need 
additional  indirect  costs  to  implement 
these  needed  grant  activities  simply 
need  not  apply  or  accept  grant  awards. 
Therefore,  this  proposed  regulation 
would  not  impose  any  non-reimbursed 
indirect  costs  on  unwilling  recipients. 

If  proposed  §  611.30  becomes  final,  it 
will  appl^  to  all  funding  that  States  and 
LEAs  receive  under  the  three  Teacher 
Quality  Enhancement  Grants  programs, 
both  under  the  initial  and  any 
subsequent  program  competitions.  With 
regard  to  the  initial  competition  being 
conducted  in  the  spring  of  1999,  the 
Teacher  Quality  Enhancement  Grants 
program  epplication  packages  made 
available  in  February  1999  advised  the 
public  of  the  Department's  intent  to 
publish  these  proposed  regulations.  The 
application  packages  also  advised  States 
that,  given  the  need  for  these  programs 
to  produce  significant  results,  peer 
reviewers  might  rate  applications  that 
did  not  limit  their  indirect  costs  less 
competitively. 

If  these  proposed  regulations  become 
final,  it  would  in  essence  establish  this 
guidance  as  a  program  requirement. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 


obtain  information  needed  to  achieve 
the  goals. 

These  proposed  regulations  woidd 
address  die  National  Education  Goal 
that  the  Nation's  teaching  force  will 
have  the  content  knowledge  and 
teaching  skills  needed  to  instruct  all 
American  students  for  the  next  century. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Entities  that  would  be  affected  by  these 
regulations  are  States  and  State  agencies 
and  LEAs.  States  and  State  agencies  are 
not  defined  as  "small  entities"  in  the 
Regulatory  Flexibility  Act.  Small  LEAs 
are  small  entities  for  purposes  of  the 
Regidatory  Flexibility  Act.  The  final 
regulations  would  not  have  a  significant 
impact  on  these  small  entities  because 
the  regulations  would  not  impose 
excessive  regulatory  burden  or  require 
imnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  appropriate 
expenditure  of  funds. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  have  been 
examined  imder  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  Order  is  to  foster  an 
intergovenunental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  dociunent  is  intended  to  provide 
early  notification  of  our  specific  plans 
and  actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  wovdd  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  DtHniment 

You  may  review  this  dociiment,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (PDF)  on  Uie  World 
Wide  Web  at  either  of  the  following 
sites: 
http://ocfo.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Note:  The  official  version  of  the  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1021  et  seq. 
List  of  Subjects  in  34  CFR  Part  611 

Colleges  and  imiversities,  Elementary 
and  secondary  education,  Grant 
programs — education. 

Dated:  May  14, 1999. 
David  A.  Longanecker, 

Assistant  Secretary,  Office  ofPostsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.336:  Teacher  Quality 
Enhancement  Grants  Program) 

For  reasons  stated  in  the  preamble, 
the  Secretary  proposes  to  amend 
Chapter  VI  of  title  34  of  the  Code  of 
Federal  Regulations  by  adding  the 
following  new  part  611  to  read  as 
follows: 

PART  611— TEACHER  QUALITY 
ENHANCEMENT  GRANTS  PROGRAM 

Sec. 

Sutiparts  A— {Reserved] 

Subpart  D— What  Conditions  Must  Be  Met 
by  a  Grantee? 

611.30    What  is  the  maximum  indirect  cost 
rate  for  States  and  local  educational 
agencies? 
Authoritjr:  20  U.S.C.  1021  et  seq.,  unless 

otherwise  noted. 

PART  611— TEACHER  QUALITY 
ENHANCEMENT  GRANTS  PROGRAM 

Subparts  A  [Raserwd] 

Subpart  D— What  Conditions  Must  Bs 
Met  by  a  Grantee? 

§611^    What  is  the  maximum  indirect 
cost  rate  for  State*  and  local  educationai 
agencies? 

Notwithstanding  34  CFR  75.560- 
75.562  and  34  CFR  80.22,  the  maximum 
indirect  cost  rate  that  a  State  or  local 
educational  agency  receiving  funding 
under  the  Teacher  Quality  Enhancement 
Grants  Program  may  use  to  charge 
indirect  costs  to  these  fimds  is  the  lesser 
of— 
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(a)  The  rate  established  by  the 
negotiated  indirect  cost  agreement;  or 

(b)  Eight  percent. 

(Authority:  20  U.S.C.  1021  et  seq.) 

[FR  Doc.  99-12603  Filed  5-ia-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.051] 

Office  Of  Vocational  and  Adult 
Education,  National  Reaaarch  Cantara 
(National  Cantara  and  Cantara);  Notice 
inviting  Applicationa  for  New  Awarda 
for  Flacai  Year  (FY)  1999 

NOTICE  TO  APPLICANTS:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a 
cooperative  agreement  under  these 
competitions. 

SUMMARY:  The  Secretary  invites 
applications  for  two  new  awards  for  FY 
1999  under  the  National  Research 
Centers  authority  of  sections  114(c)(5)* 
and  (6)  of  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act  of  1998 
(Act)  and  announces  deadline  dates  for 
the  transmittal  of  applications  for 
funding  under  that  program  authority. 
The  Secretary  plans  to  hold  two 
separate  competitions  for  the  National 
Centers,  with  the  same  closing.date. 
Applicants  may  apply  imder  one  or  both 
competitions. 

PURPOSE  OF  PROGRAM:  Sections  114(c)(5) 
and  (6)  of  the  Act  authorize  the  . 
Secretary  to  establish  one  or  more 
National  Centers  for  the  purpose  of 
conducting  research,  development, 
evaluation,  dissemination,  and 
professional  development  activities, 
designed  to  improve  the  quality  and 
effectiveness  of  academic,  vocational, 
and  technical  education  in  secondary 
and  postsecondary  institutions. 

Given  this  flexibility,  the  Secretary 
has  endeavored  to  design  Centers  that 
would  best  address  the  statutory 
requirements  while  meeting  the  most 
important  needs  of  the  vocational  and 
technical  education  community.  For 
assistance  in  accomplishing,  this  goal, 
the  Secretary  sought  the  views  of 
interested  parties.  First,  the  Secretary 
invited  pubUc  comments  and 
suggestions  on  how  to  configure  the 
National  Center  or  Centers  through  a 
notice  published  in  the  Federal  Register 
(March  1. 1999  (64  FR  10076)).  Second, 
the  Secretary  actively  solicited  the 
views  of  prospective  customers  of  the 
Centers,  especially  those  of  States,  in 
accordance  with  section  114(c)(5)(A)  of 
the  Act.  The  Secretary  held  individual 
and  group  consultation  sessions  with 
representatives  of  community  colleges 
and  State  vocational  and  technical 
education  programs,  practitioners, 
researchers,  policy  makers,  and 


disseminators.  The  interest  and 
enthusiasm  of  persons  expressing  views 
provided  for  a  very  rich  exchange  of 
very  thoughtful  ideas  that  the  Secretary 
found  invaluable  when  making 
decisions  about  the  scope  and  structure 
of  the  National  Centers.  A  simmiary  of 
the  comments  and  suggestions  received 
by  the  Secretary  are  on  the  Internet  at: 
http://www.ed.gov/ofBces/OVAE/ 
ncrperklll.html. 

C5ne  of  the  most  substantive  decisions 
facing  the  Secretary  in  implementing 
sections  114(c)(5)  and  (6)  of  the  Act  was 
to  determine  the  most  effective  structure 
for  the  National  Center  or  Centers.  The 
Secretary  considered  the  clear  meaning 
of  the  Act;  congressional  intent;  the 
suggestions  of  stakeholders;  and 
possible  activities,  focuses,  and 
audiences  to  be  served  by  the  National 
Center  or  Centers  and  weighed  the 
advantages  and  opportunities  of  a 
variety  of  possible  options  for 
configuring  a  National  Center  or 
Centers. 

The  Act  clearly  highlights  (1)  research 
and  (2)  dissemination  and  professional 
development  as  two  of  the  most 
important  functions  of  the  National 
Center  or  Centers.  Moreover,  the  Act 
challenges  the  Secretary  to  support  high 
quality  research,  development, 
evaluation,  dissemination,  and 
professional  development  activities 
while,  at  the  same  time,  minimizing 
duplication  of  effort  among  these 
required  activities.  Section  114(c)(5)  of 
the  Act  requires  a  Center  to  perform 
specifically  identified  research 
activities.  Section  114(c)(5)(A)(iii)(II)  of 
the  Act  authorizes  a  Center  to  carry  out 
dissemination  and  professional 
development  activities  and  section 
114(c)(5)(C)  of  die  Act  requires  all 
Centers  established  under  section 
114(c)(5)  of  the  Act  to  conduct 
dissemination  and  professional 
development  activities  based  upon  the 
research  described  in  section 
114(c)(5)(A)  of  the  Act.  Further,  sections 
114(c)(6)(A)  and  (B)(ii)  of  the  Act 
authorize  the  Secretary  to  provide  for 
technical  assistance  upon  request  of  a 
State  and  for  the  dissemination  of  best 
practices  information  through  a 
National  Center  or  Centers.  The 
emphasis  Congress  placed  on  (1) 
research  and  (2)  dissemination  and 
professional  development  activities 
lends  support  to  the  establishment  of 
two  Centers. 

The  Secretary  believes  that  Con^vss 
intended,  through  the  use  of  numerous 
references  in  the  Act  (sections 
114(c)(5)(A)(iii)(I),  114{c)(5)(A)(iii)(n), 
and  (C),  and  114(c)(6)(A)  and  (B)(ii)),  to 
emphasize  the  critical  importance  of 
dissemination  and  professional 


development  activities,  especially  those 
involving  the  research  of  the  National 
Centers.  Most  significantiy,  in  view  of 
section  1 14(c)(5)(C)  of  the  Act,  the 
Secretary  believes  Congress  intended 
that  research  conducted  by  the  Centers 
contribute  to  the  efforts  of  State  and 
local  agencies  to  improve  the  quality 
and  effectiveness  of  vocational  and 
technical  education. 

Through  their  correspondence  and 
during  consultation  sessions  with  the 
Secretary,  stakeholders  overwhelmingly 
identified  needs  that  would  be  best  met 
through  National  Centers  that  focus  on 
dissemination  and  research  activities. 
While  agreeing  that  basic  and  applied 
research  are  needed,  many  stakeholders 
expressed  the  view  that  dissemination 
of  information  for  practitioners  is  the 
most  important  function  a  National 
Center  should  perform.  Stakeholders 
thought  that  researchers  typically  used 
presentations  at  conferences  and  articles 
in  research  journals  as  the  primary 
vehicles  for  sharing  researdi  findings. 
These  stakeholders  thought  that  the 
National  Centers  should  be  responsive 
to  the  needs  of  the  field  and  use  a 
variety  of  proactive  dissemination 
strategies  to  reach  target  audiences. 

Further,  a  majority  of  stakeholders 
thought  the  National  Centers  should  use 
a  variety  of  innovative  approaches  for 
carrying  out  all  of  the  Centers' 
functions;  be  responsive  to  the  needs  of 
constituencies,  especially  by  fociising 
on  activities  that  have  practical 
applications;  involve  the  field  when 
establishing  research  and  dissemination 
agendas;  and  leverage  available 
resources,  including  partnering  and 
coordinating  with  exiting  networks, 
professional  organizations,  and  research 
and  dissemination  efforts  at  the  Federal, 
State,  and  local  levels. 

After  much  deliberation,  and 
following  the  consultations  discussed 
earlier,  the  Secretary  has  determined 
that  two  Centers  are  needed  for  the  most 
effective  implementation  of  the  Act  and 
to  meet  the  distinct  needs  of  the 
vocational  and  technical  education 
commimity.  Therefore,  the  Secretary 
plans  to  establish:  (1)  the  National 
Research  Center  for  Career  and 
Technical  Education  (Research  Center) 
and  (2)  the  National  Dissemination 
Center  for  Career  and  Technical 
Education  Pissemination  Center).  The 
Secretary  believes  this  configuration 
will  resiilt  in  the  most  effective  services 
being  offered  by  the  Centers  and  will 
ensure  that  the  work  of  the  Centers  will 
be  of  high  quality,  relevant,  timely,  and 
accessible  to  the  vocational  and 
technical  education  commimity.  In 
addition,  the  research  and 
dissemination  activities  provided  for  in 
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sections  114(c)(5)  and  (6)(A)  of  the  Act 
are  more  likely  to  be  appropriately 
addressed  by  two  Centers  since  each 
activity  will  be  the  focus  of  a  separate 
Center. 

While  there  was  no  clear  preference 
expressed  by  stakeholders  on  the 
number  of  Centers  the  Secretary  should 
establish,  the  types  of  activities 
stakeholders  viewed  as  being  most 
beneficial  to  them  strongly  suggests  that 
it  is  preferable  to  establish  two  Centers. 
In  addition,  the  Secretary  believes  the 
complexity  and  magnitude  of  the 
research  and  dissemination  activities 
required  by  the  Act  provide  strong 
support  for  the  establishment  of  two 
Centers.  The  Secretary  also  believes  that 
significant  benefits  would  be  derived 
firom  having  one  of  these  Centers  focus 
on  dissemination  and  professional 
development  activities,  which  were 
identified  by  stakeholders  as  their  most 
critical  need.  In  siun,  a  few  advantages 
of  two  Centers  are: 

(a)  Providing  a  nationally  recognized 
and  centralized  mechanism  for  a  broad 
and  comprehensive  dissemination  and 
professional  development  effort; 

(b)  Providing  access,  via  technology, 
networking,  and  brokering,  to  research 
best  practices  developed  by  entities 
other  than  the  National  Centers 
supported  imder  section  1 14(c)  of  the 
Act;  and 

(c)  Allowing  the  National  Research 
Center  for  Career  and  Technical 
Education  to  focus  on  the  important 
work  of  research,  and  at  the  same  time 
minimize  the  amount  of  resources  it 


would  use  to  support  dissemination  and 
professional  development  activities. 

The  establishment  of  a  Center  to  focus 
on  dissemination  and  professional 
development  will  certainly  reduce  the 
amount  of  resources  the  Secretary 
expects  a  Research  Center  to  devote  to 
carrying  out  dissemination  and 
professional  development  activities. 
However,  in  light  of  the  requirement  in 
section  114(c)(5)(C)  of  the  Act,  the 
Secretary  expects  the  Research  Center  to 
play  a  key  role  in  dissemination  and 
professional  development  efforts.  The 
Secretary  believes  that  a  researcher's 
knowledge  of  his  or  her  research 
activities  is  invaluable  when  translating 
that  research  into  practice — it  enhances 
the  product  being  disseminated.  For  this 
reason,  the  Secretary  believes  that 
researchers  of  the  Research  Center  shall 
be  involved  in  dissemination  and 
professional  development  activities.  The 
nature  and  extent  of  that  role  would 
depend  on  the  activities  proposed  by 
successful  applicants  under  this 
competition.  However,  the  Secretary 
expects,  at  a  minimiun,  that  an  entity 
entering  into  a  cooperative  agreement 
with  the  Department  for  the  Research 
Center  will  (1)  make  its  research  and 
researchers  available  for  the  translation 
of  research  into  practice  that  is  carried 
out  by  the  Dissemination  Center  and  (2) 
disseminate  information  on  its  work 
through  a  wide  variety  of  means, 
including  research  and  practitioner 
journals,  conference  presentations, 
newspapers  and  magazines,  newsletters, 
and  technology,  as  appropriate. 


Further,  the  Secretary  expects,  as  a 
part  of  the  overall  coordination  of  all 
activities  of  the  Centers,  that  both 
Centers  will  coordinate  their 
dissemination  and  professional 
development  activities  to  ensure  that 
any  duplication  of  effort  is  reduced  or 
eliminated.  A  more  detailed  discussion 
of  coordination  to  be  carried  out  by  the 
Centers  is  in  paragraph  (b)  of  the 
"Program  Requirements"  section  of  this 
notice. 

The  Secretary  plans  to  make  awards 
for  the  Research  Center  and 
Dissemination  Center  using  cooperative 
agreements.  The  Secretary  expects  the 
Department's  interaction  with  the 
recipients  of  awards  to  be  characterized 
by  continuing  and  regular  participation 
in  the  project,  unusually  close 
collaboration  with  the  recipient,  and 
intervention  or  direct  operational 
involvement  in  the  review  and  approval 
of  project  activities. 

Eligible  Applicants:  The  following 
entities  are  eligible  for  an  award  imder 
this  program: 

(a)  An  institution  of  higher  education. 

(b)  A  public  or  private  nonprofit 
organization  or  agency.  (See  34  CFR 
75.51,  How  to  prove  nonprofit  status.) 

(c)  A  consortium  of  institutions, 
organizations,  or  agencies  in  paragraphs 
(a)  or  (b)  of  this  section  of  this  notice. 
Eligible  applicants  seeking  to  apply  for 
funds  as  a  consortiimi  sboiild  read  the 
regulations  in  34  CFR  75.127-75.129, 
which  discuss  group  applications. 


Transmittal  of  Appucations 

Title  and  CFDA  No. 

Deadline  for  trans- 
mittal of  applications 

Available  funds  per  year 

Number 
of  awards 

Project 
period  In 
montfis 

National  Research  Center  for 
Career  and  Technical  Edu- 
cation. 

National  Dissemination  Center 
for  Career  and  Technical 
Education. 

Augusts,  1999 

Augusts,  1999 

$2,250,000  (est.).  Funding  for  the  second  through  fifth  12- 
month  period  of  ttie  60-month  project  period  is  subject  to 
the  availability  of  funds  and  to  the  grantee  meeting  the  re- 
quirements of  34  CFR  75.253. 

$2,250,000  (est.).  Funding  for  the  second  through  fifth  12- 
month  period  of  the  60-month  project  period  is  subject  to 
the  availability  of  funds  and  to  ttie  grantee  meeting  the  re- 
quirements of  34  CFR  75.253. 

1 
1 

60 
60 

Note:  The  Department  is  not  botmd  by  any 
estimates  in  this  notice. 

SUPPLEMENTARY  INFORMATKW:  The 
Secretary  believes  National  Centers  have 
a  unique  role  that  enables  them  to  serve 
as  effective  catalysts  for  program 
improvement.  In  this  regard,  the 
Secretary  beUeves  that  in  carrying  out 
section  114(c)(5)  and  (6)  of  the  Act.  both 
National  Centers  should — 

(a)  Build  a  knowledge  base  that  is 
critical  to  increasing  the  quality  and 
improving  the  effectiveness  of 


vocational  and  technical  education 
programs; 

(b)  Help  to  redefine  vocational 
education  and  spearhead  conversations 
on  reform; 

(c)  Conduct  activities  that  show  a 
balanced  agenda  that  addresses 
secondary  and  postsecondary  vocational 
and  technical  education  issues; 

(d)  Contribute  significantly  to  both 
theory  and  practice,  especially  in  areas 
that  are  relevant  to  practitioners  and  in 


emerging  areas  of  practice  that  are  not 
well  defined;  and 

(e)  Translate  research  into  practice  for 
teachers,  counselors,  administrators, 
and  policy  makers  through 
dissemination,  professional 
development,  and  technical  assistance. 

CentBT  Aclivites 

Under  section  114(c)  of  the  Act,  the 
Secretary  will  award  cooperative 
agreements  to  establish  (1)  a  National 
Research  Center  for  Career  and 
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Technical  Education  and  (2)  a  National 
Dissemination  Center  for  Career  and 
Technical  Education. 

National  Research  Center  for  Career  and 
Technical  Education 

The  purpose  of  the  National  Research 
Center  is  to  design  and  conduct,  using 
a  variety  of  approaches,  research, 
development,  and  evaluation  activities 
that  are  consistent  with  the  purposes  of 
the  Act.  The  National  Research  Center 
shall  design  and  conduct — 

(a)  Research  for  the  purpose  of 
developing,  improving,  and  identifying 
the  most  successful  methods  for 
addressing  the  education,  employment, 
and  professional  development  needs  of 
participants  in  vocational  and  technical 
education  programs,  including  research 
and  evaluation  in  such  activities  as — 

(1)  The  integration  of  vocational  and 
technical  instruction,  and  academic, 
secondary  and  postsecondary 
instruction; 

(2)  Education  technology  and  distance 
learning  approaches  and  strategies  that 
are  effective  in  the  delivery  of 
vocational  and  technical  education; 

(3)  "State-adjusted  levels  of 
performance"  and  "State  levels  of 
performance"  that  serve  to  improve 
vocational  and  technical  education 
programs  and  student  achievement;  and 

(4)  Academic  knowledge  and 
vocational  and  technical  skills  required 
for  employment  or  participation  in 
postsecondaiy  education. ' 

(h)  Research  to  increase  the 
effectiveness  and  improve  the 
implementation  of  vocational  and 
technical  education  programs, 
including — 

(1)  Conducting  research  and 
development;  and 

(2)  Canying  out  studies  that  provide 
longitudinal  information  or  formative 
evaluation  with  respect  to  vocational 
and  technical  education  programs  and 
student  achievement. 

(c)  Research  that  can  be  used  to 
improve  pre-service  and  in-service 
professional  development  and  enhance 
learning  in  the  vocational  and  technical 
education  classroom. 

(d)  Research  the  Secretary  determines 
appropriate  to  assist  State  and  local 
recipients  of  funds  under  the  Act  and 
research  in  such  a  manner  and  with 
methods  that  are  responsive  to  the 
changing  and  imanticipated  needs  of  the 
vocational  and  technic^  education 
community. 

(e)  Dissemination  and  professional 
development  activities  based  upon  the 
research  described  in  paragraphs  (a) 
through  (d)  of  this  section  of  this  notice, 
including  coordination  with  the 
Dissemination  Center  and  information 


sharing  through  a  wide  variety  of 
approaches,  including  research  and 
practitioner  journals,  conference 
presentations,  newspapers  and 
magazines,  newsletters,  and  technology, 
as  appropriate. 

National  Dissemination  Center  for 
Career  and  Technical  Education 

The  purpose  of  the  National 
Dissemination  Center  is  to  design  and 
conduct,  using  a  variety  of  approaches, 
national  level  dissemination  and 
professional  development  activities  that 
are  consistent  with  the  purposes  of  the 
Act.  The  Nationed  Dissemination  Center 
shall  design  and  conduct — 

(a)  Comprehensive  dissemination  and 
professional  development  activities  that 
are — 

(1)  Related  to  the  applied  research 
and  demonstration  activities  described 
in  section  114(c)  of  the  Act,  which  may 
also  include  serving  as  a  repository  for 

'  information  on  vocational  and  technical 
skills.  State  academic  standards,  and 
related  materials;  and 

(2)  Based  upon  the  research  carried 
out  by  the  National  Research  Center. 

(b)  Effective  in-service  and  pre-service 
professional  development  to  assist 
vocational  and  technical  education 
systems. 

(c)  The  dissemination  of  best  practices 
information  and  the  provision  of 
technical  assistance,  for  the  purposes  of 
developing,  improving,  and  identifying 
the  most  successful  methods  and 
techniques  for  providing  vocational  and 
technical  education  programs  assisted 
under  the  Act. 

Priorities:  Using  as  a  basis  the 
suggestions  that  were  provided  by 
stakeholders  on  the  scope  and  structure 
of  the  Centers,  the  Secretary  has 
identified  a  number  of  issues  that  are 
important  as  initial  foci  for  the  National 
Research  and  Dissemination  Centers. 
The  issues  have  been  separated  into  two 
types  of  priorities:  competitive  and 
invitational.  Although  extra  points  will 
be  awarded  to  applicants  addressing 
competitive  priorities,  the  Secretary 
encourages  applicants  to  incorporate  as 
many  as  possible  of  both  types  of 
priorities  into  their  applications. 

Competitive  Priorities 

Under  34  CFR  75.105(c)(2){ii),  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priorities.  The  Secretary 
awards  up  to  five  points  to  an 
application  that  meets  the  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  an  application  earns  under  the 
selection  criteria  for  the  program. 


Research  Center 

Competitive  Priority  1 — ^Program 
Improvement  (up  to  5  Points) 

Activities  that  promote  reform  and 
improvement  in  instructional  practices; 
that  promote  learning  that  effectively 
transfers  fi'om  the  classroom  to  the 
workplace;  and  that  result  in 
measurable  student  achievement  of 
academic  and  technical  knowledge  and 
skills  needed  to  prepare  for  further 
education  and  careers  (e.g. ,  integrated 
academic  and  technical  learning,  skills 
competencies,  career  pathways  and 
school- wide  restructuring). 

Competitive  Priority  2 — ^Professional 
Development  (up  to  5  Points) 

Activities  that  investigate,  validate, 
and  promote  professional  development, 
such  as  effective  models  of  pedagogy 
and  models  of  applied  learning. 

Competitive  Priority  3 — Effective  Links 
Between  Emplojmient  Knowledge  and 
Skills  and  Academic  Competencies  (up 
to  5  Points) 

Activities  that  investigate  and  validate 
the  most  successful  methods  and 
techniques  for  improving  student 
achievement  through  effective  links 
between  employment  knowledge  and 
skills  and  academic  competencies  that 
support  transitions  to  employment,  post 
secondary  education,  and  life-long 
learning. 

Dissemination  Center 

Competitive  Priority  1 — ^Translating 
Research  to  Practice  (up  to  5  Points) 

Activities  that  translate  research  into 
promising  or  best  practices,  including 
synthesizing  research  and  technical 
reports  into  applied  tools  and 
practitioner-oriented  documents  and 

materials. 

♦ 

Competitive  Priority  2 — Most  Successful 
Practices  (up  to  5  Points) 

Activities  that  identify  and  share  the 
most  successful  products,  programs,  and 
practices  for  enhancing  student 
achievement  and  performance, 
including  participation  in  non- 
traditional  training,  and  that  address  the 
immediate  needs  of  practitioners. 

Comi}etitive  Priority  3 — Professional 
Development  (up  to  5  Points)  • 

Professional  development  activities 
that  lead  to  high-quality  and  effective 
professionals  providing  services  and 
programs  imder  the  Act. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1),  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
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invitational  priorities.  However,  an 
application  Uiat  meets  an  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

Research  Center 

Invitational  Priority  1 — ^Technology 

Activities  that  investigate  and  validate 
the  appropriate  use  of  technology  to 
facilitate  Uie  learning  process  and 
provide  a  basis  for  adoption/adaptation 
by  others. 

Invitational  Priority  2 — ^Evaluation 

Activities  that  develop  and  validate 
appropriate  evaluation  methods  and 
tools  that  assess  student  achievement 
and  educational  effectiveness  at  the 
State  and  local  levels. 

Dissemination  Center 

Invitational  Priority — ^Technical 
Assistance 

Activities  to  deliver  technical 
assistance  to  States  and  "eligible 
recipients"  for  the  purposes  of 
developing,  improving,  and  identifying 
the  most  successful  methods  and 
techniques  for  providing  programs  and 
activities  imder  the  Act. 

Selection  Criteria:  Except  as  noted, 
the  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  awards  under  both 
the  competition  for  the  National 
Research  Center  for  Career  and 
Technical  Education  and  the 
competition  for  the  National 
Dissemination  Center  for  Career  and 
Technical  Education. 

Note:  Under  the  criterion  "Quality  of 
project  design",  the  elements  in  paragraph 
(a)(l]  will  be  used  to  evaluate  only 
applications  for  the  National  Research 
Center.  Under  the  criterion  "Quality  of 
project  design",  the  elements  in  paragraph 
(a)(2)  will  be  used  to  evaluate  only 
applications  for  the  National  Dissemination 
Center. 

(a)(1)  (For  use  in  evaluating  only 
applications  for  the  National  Research 
Center.)  Quality  of  project  design  (40 
points),  (i)  The  Secretary  considers  the 
quality  of  the  project  design. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  proposed 
project  represents  an  approach  that  is 
exceptional  for  each  of  the  required 
research,  development,  dissemination, 
and  professional  development  activities 
provided  for  in  section  114(c)(5)(A)(i), 
(ii),  (iii){l),  and  (iv);  (B);  and  (C)  of  the 
Act,  and  under  the  heading  National 


Research  Center  for  Career  and 
Technical  Education  in  this  notice. 

(B)  The  importance  or  magnitude  of 
the  research  proposed  by  the  project, 
especially  as  it  relates  to  improvement 
in  teaching  and  student  achievement. 

(C)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  research  and 
development  in  the  field  of  vocational 
and  technical  education,  including,  as 
appropriate,  a  substantial  addition  to  an 
ongoing  line  of  inquiry. 

(D)  The  extent  to  which  the  proposed 
research  design  includes  a  thorough, 
high-quality  review  of  the  relevant 
literature,  a  high-quality  plan  for 
research  activities,  and  the  use  of 
appropriate  theoretical  models  and 
methodological  tools,  including  those  of 
a  variety  of  approaches. 

(E)  The  extent  to  which  the 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(F)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  and  understanding  of 
educational  issues,  or  effective  strategies 
to  improve  vocational  and  technical 
programs. 

(G)  The  extent  to  which  the  project 
proposes  models  of  dissemination  that 
incorporate  approaches  that  meet  the 
needs  of  different  communities  of  users. 

(H)  The  extent  to  which  the  proposed 
project  will  be  coordinated  widi  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resoiuces. 

(I)  The  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  ability. 

(a)(2)  (For  use  in  evaluating  only 
applications  for  the  National 
Dissemination  Center.)  Quality  of 
project  design  (40  points),  (i)  The 
Secretary  considers  the  quality  of  the 
project  design. 

(ii)  In  determining  the  quaUty  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  proposed 
project  represents  an  approach  that  is 
exceptional  for  each  of  the  required 
dissemination  and  professional 
development  activities  described  in 
section  114{c)(5){A)(ui)(n);  (B):  (C);  and 
(6)(A)  of  the  Act  and  xmder  the  heading 
National  Dissemination  Center  for 


Career  and  Technical  Education  in  this 
notice. 

(B)  The  extent  to  which  the  proposed 
dissemination  design  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  dissemination  activities,  and  the  use 
of  appropriate  models  that  include  a 
variety  of  approaches. 

(C)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involves  the  use  of 
efficient  strategies,  including  the  use  of 
technology. 

(D)  The  extent  to  which  the 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(E)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  and  understanding  of 
educational  issues,  or  effective  strategies 
to  improve  vocational  and  technical 
prc^rams. 

(F)  The  extent  to  which  the  project 
proposes  models  of  dissemination  that 
incorporate  approaches  that  meet  the 
needs  of  different  commimities  of  users. 

(G)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources. 

(H)  The  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
imderrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  ability. 

(b)  Institutional  capability  (5  points). 
(1)  The  Secretary  considers  the 
institutional  capability  of  the  proposed 
applicant  and  consortiiun  members,  if 
any."  . 

(2)  In  determining  the  quality  of  the 
institutional  capability,  the  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant 
understands  the  state  of  knowledge  and 
practice  related  to  vocational  and 
technical  education,  as  evidenced  by  its 
experience  in  and  capacity  for 
conducting — 

(i)  Research,  development,  evaluation, 
dissemination,  and  professional 
development  activities  described  in 
section  114(c)(5)(A)(i),  (ii),  (iii)(I),  and 
(iv);  (B);  and  (C)  of  the  Act  and  imder 
the  heading  National  Research  Center 
for  Career  and  Technical  Education  in 
this  notice;  or 

(ii)  Dissemination  and  professional 
development  activities  described  in 
section  114(c)(5)(A)(iii)(n);  (B);  (C);  and 
(6)(A)  of  the  Act  and  under  the  heading 
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National  Dissemination  Center  for 
Career  and  Technical  Education  in  this 
notice. 

(c)  Management  plan  (20  points).  (1) 
The  Secretary  considers  the  quality  of 
the  management  plan  for  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  and  a  plan  for  continuous 
improvement. 

(iii)  The  adequacy  of  procedures  for 
coordination  and  communication 
among  staff,  subcontractors,  members  of 
the  consortium,  if  any,  the  U.S. 
Department  of  Education,  and  any  other 
National  Center  funded  under  the  Act. 

(iv)  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  from  the  proposed  project. 

(v)  How  the  applicant  will  ensiu«  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project. 

(d)  Quality  of  personnel  (10  points). 
(1)  The  Secretary  considers  the  quality 
of  the  personnel  who  will  carry  out  the 
proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  proposed 
director  of  the  National  Center  has 
appropriate  qualifications,  including 
relevant  project  management  experience 
and  administrative  skills,  a  commitment 
to  work  full-time  as  director  of  the 
National  Center,  and  sufficient  authority 
to  effectively  manage  the  activities  of 
the  National  Center. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel,  and  the  extent  to 
which  their  time  commitments  are 
appropriate  and  adequate  to  meet 
proposed  project  objectives. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(iv)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 


(e)  Adequacy  of  resources  (10  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant  and 
consortium  members,  if  any. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(iii)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(f)  Evaluation  (15  points).  (1)  The 
Secretary  considers  the  quality  of  the 
evaluation  to  be  conducted  of  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Program  Requirements:  To  ensure  the 
high  quality  of  the  Centers  and 
achievement  of  the  goals  and  purposes 
of  sections  114(c)(5)  and  (6)  of  the  Act, 
the  Secretary  establishes  the  following 
program  requirements: 

(a)  Project  Director.  Each  Center  shall 
have  a  full-time  director  who  is 
appointed  by  the  institution  serving  as 
the  grantee. 

(b)  Coordination.  (1)  Each  Center 
funded  under  section  114(c)  of  the  Act 
shall  coordinate  its  activities  with  the 
other  Center  funded  imder  the  Act. 

(2)  To  the  ejttent  practicable,  each 
Center  shall  coordinate  its  professional 
development  activities  with  the 
professional  development  activities 
carried  out — 

(i)  By  "eligible  agencies"  and  "eligible 
recipients"  imder  the  Act;  and 

(ii)  Under  title  II  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
and  title  II  of  the  Higher  Education  Act 
of  1965. 

(3)  To  the  extent  practicable,  each 
Center  shall  coordinate  its  activities 


with  similar  or  related  activities  of  the 
Department's  Office  of  Educational 
Research  and  Improvement,  Office  of 
Elementary  and  Secondary  Education, 
Office  of  Postsecondary  Education, 
Office  of  Special  Educational  and 
Rehabilitative  Services,  and  National 
Library  of  Education;  the  National 
Science  Foundation;  national 
professional  associations  or 
organizations;  and  activities  funded 
under  the  Work  Force  Investment  Act, 
the  Adult  Education  and  Family 
Literacy  Act,  the  School-to-Work 
Opportunities  Act,  the  Improving 
Americas  Schools  Act,  the  Personal 
Responsibility  and  Work  Opportimities 
Act  of  1995;  and  other  similar  or  related 
agencies,  organizations,  and  activities  in 
order  to  exchange  information,  avoid 
duplication  of  effort,  pool  resources, 
and  improve  the  effectiveness  of  the 
Center's  activities. 

(c)  Needs  Assessment  and  Customer 
Satisfaction.  Each  Center  shall  establish 
effective  procedures  to  be  implemented 
annually  to  help  to  ensure  that  the  work 
of  the  Center  is  relevant  to  the  needs  of 
vocational  and  technical  education 
practitioners  and  continues  to  be 
effective.  The  Centers  might  involve 
researchers,  practitioners,  including 
persons  knowledgeable  about  providing 
preparation  for  non-traditional  training 
and  employment,  policymakers, 
employers,  imions,  parents,  and  other 
concerned  vocational  and  technical 
educators  in  their  efforts. 

Note:  The  Secretary  plans  to  hold  regularly 
scheduled  activities  to  obtain  the  views  of 
practitioners  on  the  research  and 
dissemination  needs  of  the  field.  Each  Center 
should  be  prepared  to  employ  the 
information  obtained  by  the  Secretary  in  the 
course  of  these  consultations  to  shape  its 
agenda. 

(d)  Evaluation.  Each  Center  shall 
conduct  an  ongoing  evaluation  of  the 
Center's  effectiveness.  As  required  in 
paragraph  (f)(l)(v)  of  the  "Program 
Requirements"  section  of  this  notice, 
the  results  of  this  evaluation  must  be 
submitted  to  the  Secretary  in  an  interim 
evaluation  report  in  the  third  year  of  the 
award  and  a  final  evaluation  report  in 
the  fifth  year  of  the  award. 

fe)  Contingency  Plan.  During  the  final 
year  of  the  award  cycle,  each  National 
Center  shall  develop  and  remain 
prepared  to  implement  a  contingency 
plan  for  completing  all  substantive  work 
by  the  end  of  the  eleventh  month  of  that 
year  and  transferring  all  projects, 
services  and  activities  to  a  successor 
during  the  twelfth  month  of  that  year. 

(f)  Reporting.  (1)  Each  Center  shaU 
submit  to  the  Secretary  the  following 
reports — 
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(i)  Monthly  exception  reports  that 
describe — 

(A)  Any  problems,  delays,  or  adverse 
conditions  that  materially  impair  the 
ability  of  the  National  Center  to 
accomplish  its  purposes,  along  with  an 
explanation  of  any  action  taken  or 
contemplated  to  resolve  the  difficulties; 
and 

(B)  Any  favorable  developments  that 
will  permit  the  National  Center  to 
accomplish  its  purposes  sooner,  at  less 
cost,  or  more  effectively  than  projected. 

(ii)  Semi-annual  performance  reports. 

(iii)  Quarterly  financial  status  reports 
within  30  days  of  the  end  of  each 
quarter. 

(iv)  Ten  printed  copies  and  one 
electronic  copy  (pdf)  of  all  substantive 
reports  and  products. 

(v)  An  interim  evaluation  report  in  the 
third  year  of  the  award  and  a  final 
evaluation  report  in  the  fifth  year  of  the 
award. 

(2)  Each  Center  shall  annually  prepare 
and  submit  a  report  of  key  research 
findings  of  the  Center  to  the  Secretary, 
the  Committee  on  Education  and  the 
Workforce  of  the  House  of 
Representatives,  the  Committee  on 
Health,  Education,  Labor,  and  Pensions 
of  the  Senate,  the  Library  of  Congress, 
and  each  "eligible  agency"  as  defined  in 
section  3(9)  of  the  Act. 

Waiver  of  Relemaldng 

While  it  is  generally  the  practice  of 
the  Secretary  to  offer  interested  parties 
the  opportunity  to  conmient  on  a 
regulation  before  it  is  implemented, 
section  437(d)(1)  of  the  General 
Education  Provisions  Act  exempts  from 
formal  rulemaking  requirements, 
regulations  governing  the  first  grant 
competition  under  a  new  or 
substantially  revised  program  authority 
(20  U.S.C.  1232(d)(1)).  The  program 
authority  for  the  National  Centers  was 
substantially  revised  on  October  31, 
1998  by  Pub.  L.  105-332.  In  order  to 
make  awards  on  a  timely  basis,  the 
Secretary  has  decided  to  publish  this 
notice  in  final  form  under  the  authority 
of  section  437(d)(1). 

Applicable  Statute  and  Regulations 

(a)  Relevant  provisions  of  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  of  1998,  20  U.S.C.  2301 
et  seq.,  in  particular,  sections  114(c)(5) 
and  (6)(A),  20  U.S.C.  2324(c)(5)  and 
(6)(A). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  and  Agreements  to  Institutions  of 
Higher  Education,  Hospitals  and 
Nonprofit  Organizations). 


(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  80  (Uniiorm 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act  — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

Definitions 

Applicants  are  encouraged  to  take 
particular  note  of  the  following  statutory 
definition: 

"Institution  of  Higher  Education" 
means — 

(a)  An  educational  institution  in  any 
State  that— 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  fi-om  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  the  institution  awards  a 
bachelor's  degree  or  provides  not  less 
than  a  2-year  program  that  is  acceptable 
for  full  credit  toward  such  a  degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted 
preaccreditation  status  by  such  an 
agency  or  association  that  has  been 
recognized  by  the  Secretary  for  the 
granting  of  preaccreditation  status,  and 
the  Secretary  has  determined  that  there 
is  satisfactory  assurance  that  the 
institution  will  meet  the  accreditation 
standards  of  such  an  agency  or 
association  within  a  reasonable  time. 

(b)  The  term  also  includes — 

(1)  Any  school  that  provides  not  less 
than  a  1-year  program  of  training  to 
prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  that  meets  the  provisions  of 
paragraphs  (a)(1),  (2),  (4),  and  (5)  of  this 
definition. 

(2)  A  public  or  nonprofit  private 
educational  institution  in  any  State  that, 
in  lieu  of  the  requirement  in  paragraph 
(a)(1)  of  this  definition,  admits  as 
regular  students  persons  who  are 


beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located.  (See  20  U.S.C. 
1141(a).) 

Definitions  of  the  terms  "nonprofit", 
"private",  and  "public"  are  contained  in 
34  CFR  77.1. 

Applicants  are  encouraged  to  review 
all  applicable  definitions  in  section  3  of 
the  Act. 

Instructions  for  Transmittal  of 
Applications 

Applicants  are  required  to  submit  one 
original  signed  application  and  two 
copies  of  the  application.  All  forms  and 
assurances  must  have  ink  signatures. 
Please  mark  applications  as  "original" 
or  "copy".  To  aid  with  the  review  of 
applications,  the  Department 
encourages  applicants  to  submit  four 
additional  paper  copies  and  one 
electronic  copy  (in  Department  of 
Education  standard  program  format)  of 
the  application.  The  Department  will 
not  penalize  applicants  who  do  not 
provide  additional  copies. 

(a)  If  an  applicant  wants  to  apply  for 
a  cooperative  agreement  under  this 
competition,  the  applicant  must  either — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #84.051),  Washington. 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #84.051),  Room 
#3633.  Regional  Office  Building  #3,  7th 
and  D  Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  firom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

-  (1)  A  private  metered  postmark. 
(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 


27416 


Federal  Register/Vol.  64,  No.  96 /Wednesday,  May  19,  1999/Notices 


applicant  foils  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  3  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  suffix  letter,  if  any — of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms: 
All  forms  and  instructions  are  included 
as  Appendix  A  of  this  notice.  Questions 
and  ansvi/ers  pertaining  to  this  program 
are  included,  as  Appendix  B,  to  assist 
potential  applicants. 

To  apply  for  an  award  under  this 
"  program  competition,  your  application 
must  be  organized  in  the  following 
order  and  include  the  following  five 
parts.  The  parts  and  additional  materials 
are  as  follows: 

Part  I:  Application  for  Federal 
Education  Assistance  (ED  Form  424 
(Rev.  1-12-99))  and  instructions. 

Part  II:  Budget  Information — Non- 
Constructioft  Programs  (ED  Form  No. 
524)  and  instructions. 

Part  III:  Budget  Narrative. 

Part  rV:  Program  Narrative. 

Estimated  Public  Reporting  Burden. 

Part  V:  Additional  Assurances  and 
Certifications: 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certificatl?)n  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements  (ED  80-0013)  and 
instructions. 

c.  Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014,  9/90) 
and  instructions. 

.  (Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL),  if  applicable,  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
(January  19, 1996). 

e.  Notice  to  All  Applicants. 

No  cooperative  agreement  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ricardo  Hernandez,  Program 
Improvement  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW  (Room  4512,  Mary  E.  Switzer 


Building),  Washington,  DC  20202-7242. 
Telephone  (202)  205-5977.  Internet 
address:  ricardo__hemandez@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audio  tape,  or 
computer  diskette)  on  request  to  the 
contact  persons  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Department 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
doctunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at 
(202)512-1530  or  toll  free  at  1-888- 
293-6498. 

Additionally,  this  notice,  as  well  as 
other  documents  concerning  the 
implementation  of  the  national  Centers, 
is  available  on  the  World  Wide  Web  at 
the  following  site:  http://www.ed.gov/ 
offices/OVAE/ncrperkl  1 1  .html. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  2324(c)(5) 
and  (6)(A). 

Patricia  W.  McNeil, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 


Appendix  A-i 
Information 


-Part  n— Budget 


Instructions  for  Pari  U^Budget  Information 

Sections  A  and  B — Budget  Sununary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid  to 
personnel  for  each  budget  year. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits  for  each  budget 
year. 

3.  Travel:  Indicate  the  amount  requested 
for  both  local  and  out  of  State  travel  of 
project  staff  for  each  budget  year. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a  cost 
of  $5,000  or  more  per  unit  for  each  budget 
year. 


5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project  period  for  each  budget  year. 

6.  Contractual:  Show  the  amount  to  be 
used  for:  (1)  procm-ement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment);  and  (2)  sub- 
contracts for  each  budget  year. 

7.  Construction:  Not  Applicable. 

8.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants  and  capital 
expenditures  for  each  budget  year. 

9.  Total  Direct  Costs:  Show  the  total  for 
Lines  1  through  8  for  each  budget  year. 

10.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs  for  each  budget  year. 

11.  Training/stipend  Cost:  Indicate  cost  per 
student. 

12.  Total  Costs:  Show  the  total  for  lines  9 
through  11  for  each  budget  year. 

Please  be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Instructions  for  Part  IV^Program  Narrative 

The  program  narrative  will  comprise  the 
largest  portion  of  your  application.  This  part 
is  where  you  spell  out  the  who,  what,  when, 
why,  and  how,  of  your  proposed  project. 

Although  you  will  not  have  a  form  to  fill 
out  for  your  narrative,  there  is  a  format.  This 
format  is  based  oh  the  selection  criteria. 
Because  your  application  will  be  reviewed 
and  rated  by  a  review  panel  on  the  basis  of 
the  selection  criteria,  your  narrative  should 
follow  the  order  and  format  of  the  criteria. 

Before  preparing  your  application,  you 
should  carefully  read  the  legislation  and 
EIJGAR  rules  governing  the  program, 
eligibility  J^quirements,  Center  activities, 
priorities,  selection  criteria,  and  program 
requirements  for  this  competition. 

Your  program  narrative  should  be  clear, 
concise,  and  to  the  point.  Begin  the  narrative 
with  a  one  page  abstract  or  summary  of  your 
project.  Then  describe  the  project  in  detail, 
addressing  each  selection  criterion  in  order. 
Be  sure  to  number  consecutively  ALL  pages 
in  your  application. 

You  may  include  supporting 
documentation  as  appendices  to  the  program 
narrative.  Be  sure  that  this  material  is  concise 
and  pertinent  to  this  program  competition. 

You  are  advised  that — 

(a)  The  Secretary  considers  only 
information  contained  in  the  application  in 
ranking  applications  for  funding 
consideration. 

(b)  The  technical  review  panel  evaluates 
each  application  solely  on  the  basis  of  the 
Center  activities,  selection  criteria,  and 
competitive  priorities  contained  in  this 
notice. 

(c)  Letters  of  support  included  as 
appendices  to  an  application,  that  are  of 
direct  relevance  to  or  contain  commitments 
that  pertain  to  the  established  selection 
criteria,  such  as  commitment  of  resources, 
will  be  reviewed  by  the  panel.  Letters  of 
support  sent  separately  from  the  formal 
application  package  are  not  considered  in  the 
review  by  the  technical  review  panels.  (34 
CFR  75.217) 

Estimated  Burden  Statement 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to  respond 
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to  a  collection  of  infonnation  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  for  this 
information  collection  is  1830-0538. 
(Expiration  date:  4/30/02).  The  time  required 
to  complete  this  information  collection  is 
estimated  to  average  90  hours  per  response, 
including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  the  data 
needed,  and  complete  and  review  the 
information  collection. 

If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington,  DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Ricardo  Hernandez,  Division  of  National 
Programs,  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW  (Room  4512. 
Mary  E.  Switzer  Building),  Washington  DC 
20202-7242. 

Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  section  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General  Education 
Provisions  Act  (GEPA)  that  applies  to 
applicants  for  new  grant  awards  under 
Department  programs.  This  provision  is 
section  427  of  GEPA,  enacted  as  part  of  the    • 
Improving  America's  Schools  Act  of  1994 
(Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for 
new  discretionary  grant  awards  under  this 
program.  ALL  APPUCANTS  FOR  NEW 
A  WARDS  MUST  INCLUDE  INFORMA  TION 
IN  THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for 
funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the 
steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its 
federally-assisted  program  for  students, 
teachers,  and  other  program  beneficiaries 
with  special  needs. 

This  section  allows  applicants  discretion 
in  developing  the  required  description.  The 
statute  highlights  six  types  of  barriers  that 
can  impede  equitable  access  or  participation 
that  you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on  local 
circumstances,  you  can  determine  whethw 
these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  equitable  access 
or  participation.  Your  description  need  not 
be  lengthy;  you  may  provide  a  clear  and 
succinct  description  of  how  you  plan  to 
address  those  barriers  that  are  applicable  to 
your  circimistances.  In  addition,  the 
information  may  be  provided  in -a  singula 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate 
the  requirements  of  civil  rights  statutes,  but 


rather  to  ensure  that,  in  designing  their 
projects,  applicants  for  Federal  funds  address 
equity  concerns  that  may  affect  the  abiUty  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to 
high  standards.  Consistent  with  program 
requirements  and  its  approved  application, 
an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  Are  Examples  of  How  an  Applicant 
Might  Satisfy  the  Requirement  of  This 
Provision? 

The  following  examples  may  help  illustrate 
how  an  applicant  may  comply  with  section 
427. 

(1)  An  applicant  that  proposes  to  carry  out 
an  adult  literacy  project  serving,  among 
others,  adults  vnib  limited  English 
proficiency,  might  describe  in  its  application 
how  it  intends  to  distribute  a  brochiu^  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  Braille 
for  students  who  are  blind. 

(3)  An  applicant  that  proposes  to  carry  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  tends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may 
already  be  implementing  effective  steps  to 
ensure  equity  of  access  and  participation  in 
their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the 
requirements  of  this  provision. 

^pendix  B — Questions  and  Answers 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative  regulations 
governing  various  direct  grant  programs.  To 
Assist  potential  applicants,  the  Department 
has  assembled  the  following  most  commonly 
asked  questions  followed  by  the 
Department's  answers. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed  only 
under  extraordinary  circumstances.  Any 
change  must  be  announced  in  the  Federal 
Register  and  must  apply  to  all  applications. 
Waivers  for  individual  applications  cannot 
be  granted  regardless  of  the  circumstances. 

Q.  How  many  copies  of  the  application 
should  I  submit  and  must  they  be  bound? 

A.  Applicants  are  required  to  submit  one 
original  and  two  copies  of  the  application.  To 
aid  with  the  review  of  applications,  the 
Department  encourages  applicants  to  submit 
four  additional  paper  copies  and  one 
electronic  copy  (in  Department  of  Education 
standard  program  format)  of  the  application. 
The  Department  will  not  penalize  applicants 
who  do  not  provide  additional  copies.  The 
binding  of  applications  is  optional. 

Q.  We  just  missed  the  deadline  for  the  XXX 
competition.  May  we  submit  under  another 
competition? 


A.  Yes,  however,  the  likelihood  of  success 
is  not  good.  A  properly  prepared  application 
must  meet  the  specifications  of  the 
competition  to  which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is  most 
appropriate  for  my  project.  What  should  I  do? 

A.  We  are  happy  to  discuss  any  such 
questions  with  you  and  provide  clarification 
on  the  unique  elements  of  the  various 
competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priorities.  Applicants  should 
understand,  however,  that  prior  contact  with 
the  Department  is  not  required,  nor  will  it  in 
any  way  influence  the  success  of  an 
application. 

Q.  When  will  I  find  out  if  I'm  going  to  be 
funded? 

A.  You  can  expect  to  receive  notification 
within  2  months  of  the  application  closing 
date,  depending  on  the  number  of 
applications  received. 

Q.  Once  the  review  panel  has  reviewed  my 
application,  can  you  tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have  a  legitimate 
reason  for  needing  to  know  the  outcome  of 
the  panel  review  prior  to  official  notification. 
Some  applicants  need  to  make  job  decisions, 
some  need  to  notify  a  local  school  district, 
etc.  Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made,  even 
at  the  point  where  all  applications  have  been 
read,  we  cannot  share  information  about  the 
results  of  panel  review  with  anyone. 

Q.  Will  my  application  be  returned  if  I  am 
not  funded? 

A.  No.  We  no  longer  return  unsuccessful 
applications.  Thus,  applicants  should  retain 
at  least  one  copy  of  their  application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
comments  will  be  mailed  to  applicants. 

Q.  Is  travel  allowed  under  these  projects? 

A.  Travel  associated  with  carrying  out  the 
project  is  allowed.  Because  we  may  request 
the  staff  of  funded  projects  to  attend  an 
initial  meeting  with  the  Department's  staff 
and  provide  an  annual  briefing  to  the 
Department  on  the  project's  activities,  you 
may  also  wish  to  include  a  trip  or  two  to 
Washington.  DC  in  the  travel  budget.  Travel 
to  conferences  is  sometimes  allowed  when 
the  purpose  of  the  conference  will  be  of 
benefit  and  relates  to  the  project.  < 

Q.  If  my  application  receives  high  scores 
from  the  reviewers,  does  that  mean  that  I  will 
receive  funding? 

A.  Not  necessarily.  In  addition  to  the  rank 
order  of  an  application,  the  Secretary 
determines  which  applications  will  be 
selected  for  grants  by  considering — 

(a)  Information  in  the  application, 
including  any  additional  information 
submitted  by  an  applicant  to  clarify 
budgetary  or  programiAatic  questions  raised 
by  the  Secretary;  and 

(b)  Other  information  relevant  to  a 
criterion,  priority,  or  other  requirement  that 
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applies  to  the  selection  of  applications  for 
new  grants  or  cooperative  agreements, 
including  information  concerning  the 
applicant's  use  of  funds  under  a  previous 
award  under  the  same  Federal  program.  (34 
CFR  75.217) 

Q.  What  happens  during  pre-award 
clarification  discussions? 

A.  During  pre-award  clarification 
discussions,  technical  and  budget  issues  may 
be  raised.  These  are  issues  that  have  been 
identified  during  the  panel  and  staff  reviews 
that  require  clarification.  Sometimes  issues 
are  stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical  that 
the  award  cannot  be  made  unless  those 
conditions  are  met.  Questions  may  also  be 
raised  about  the  proposed  budget.  Generally, 
these  issues  are  raised  because  an  application 
contains  inadequate  justification  or 
explanation  of  a  particular  budget  item,  or 
because  the  budget  item  seems  unimportant 
to  the  successful  completion  of  the  project. 


If  you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for  not 
making  the  changes  or  provide  alternative 
suggestions.  Similarly,  if  proposed  budget 
reductions  will,,  in  your  opinion,  seriously 
affect  the  project  activities,  you  may  explain 
why  and  provide  additional  justification  for 
the  proposed  expenses.  An  award  cannot  be 
made  imtil  all  issues  imder  discussion  have 
been  resolved. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B,  "Asstu^nces — ^Non- 
Construction  Programs,"  you  may  provide  an 
assurance  simply  by  stating  in  writing  that 
you  are  meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Re^ster,  regulations,  and  Federal  statutes  be 
obtained? 

A.  Copies  of  these  materials  can  usually  be 
found  at  yoiu-  local  library.  Or  you  may 
obtain  copies  of  the  material  referenced  in 
this  notice  in  the  following  manner: 


(a)  A  copy  of  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act  of  1998  (Pub. 

L.  105-332)  may  be  obtained  (1)  firom  the 
Government  Printing  Office  by  writing  to 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954  or 
telephoning  (202)  512-1800,  or  (2)  online 
from  the  Library  of  Congress  at:  http:// 
thomas.loc.gov. 

(b)  A  copy  to  the  Code  of  Federal 
Regulations  that  contains  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  parts  74,  75,  77,  80, 81, 
82,  85,  and  86,  may  be  obtained  from  the 
Government  Printing  Office  by  writing  to 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954  or  on  the 
Internet  at:  http://www.access.gpo.gov/ 

su docs  or  http://www.access.gpo.gov/nara/ 

cfr. 
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Application  tor  Federal 
Education  Assistance 


Note:  If  available,  please  provide 
application  package  on  diskette 
and  specify  the  file  fonnat 


U.S.  Department  of  EdncatkM 


OMB  No.  1S7S4IM 
Eiv.(l6«V2aOI 


Apptkant  Information 

1.  Name  and  Address 
Legal  Name: 


Address: 


Organizaiional  Unit 


2.  Applicant's  D-U-N-S  Number  L 


I      I      I      I      I      I      I 


3.  Catalog  ofFederal  Domestic  Assistance*:  84.  0|5  |l    |      |  ■» 


4.  Project  Director. 
Address: 


Stale  County  ZIPCodc^4 

Title:  National  Research 

Centers 

6.  Type  of  Applicam  (Enter  appropriate  letter  in  the  box.) 


City 

Tel.#:(  ). 


State 
.Ftx#:( 


Zip  code -1-4 
) -_ 


E-Mail  Address: 


A-Siae 

B-Couaty 

t  •  PuUic  College  or  Unhwrity 

C-Monicipii 

J  •  Privae,  Non-profit  CoOege  or  IMvenlty 

D-Towmhip 

K-lndian  Tribe 

E-bleniaie 

L- Individual 

F-Jnieraiuaicipal 

M  -  Private.  Profn-MAins  Oigniiatian 

G  •  Special  Distrio 

IN -Other  fltotcifrJ. 

S.  Is  the  applicant  delinquem  on  any  Federal  debt?        Yes 
(1/  "  Yes, "  attach  an  explanation.) 


No 


7.  Novice  Appikant  Yes 


No 


Application  Information 

8.  Type  of  Submission: 

-PreApplication                 •ApptieaUon 
Construction  Construction 

Non-Construction       ^Nan-Construction 

9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
Yes  (Date  made  available  to  the  Executive  Order  12372 

process  for  review):         I        I 

No   (If"  No."  check  appropriate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Ptagiwn  has  not  been  selected  by  State  for  review. 


1 1.  Are  any  research  activities  involving  human  subiecis 
any  time  during  the  proposed  projea  period?  Ye 
a  V  Yes,"  Exenipcion(s)  *:  b.  Amnnoe  of 


OR 


No 

«: 


cIRB  approval  date: 


FullIRBfic 
.  Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Projecc 


10.  Pn^KMcd  Project  Dates: . 


/ 


/ 


/ 


Start  Date: 


End  Date: 


Estimated  Fnnding 


13a.  Federal 

b.  Applicant 

estate 

d.  Local 

e.Oliier 

t  Pit>gram  income 

g.  TOTAL  S 

ED424  (lev  I.IZ99) 


-•00 
-00 

_.oo 


Autliorized  Representative  Information 

14.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  pteapplication/application 

and  correct  The  document  has  been  duly  authorized  by  the  governing  body  of  te 
and  the  applicant  will  comply  with  the  attached  assurances  if  dtc  assistance  is 
a.  Typed  Name  of  Authorized  Representative 


b.  Title: 


c.Tel.i:(  ). 

d.  E-Mail  Address: 


.Fni:( 


_.  ee       c.  Sifaatorc  of  AnthoriMd  Rcpraaeatativa 


Pur      / 


27420 


Federal  Register /Vol.  64,  No.  96  /  Wednesday,  May  19,  1999 /Notices 


Instructions  for  ED  424 


,  Legal  Name  and  Address.  Enter  the  legal  name  of  appli- 
cant and  the  name  of  the  primary  organizational  unit  which 
will  undertake  the  assistance  activity. 

,  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number. 
If  your  organization  does  not  have  a  D-U-N>S  Number,  you 
can  obtain  the  number  by  calling  1-800-333-OSOS  or  by 
completing  a  D-U-N-S  Number  Request  Fonn.  The  fonn 
can  be  obtained  via  the  Internet  at  the  following  URL: 
http://www.dnb.com/dbis/aboutdb/intlduns.htm. 

Catalog  of  Federal  Domestic  Assistance  (CFDA)  Num- 
ber. Enter  the  CFDA  number  and  title  of  the  program  under 
which  assistance  is  requested. 

Project  Director.  Name,  address,  telephone  and  fax  num- 
bers, and  e-mail  address  of  the  person  to  be  contacted  on 
matters  involving  this  application. 

Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's 
organization  is  delinquent  on  any  Federal  debt.  (This  ques- 
tion refers  to  the  applicant's  organization  and  not  to  the  per- 
son who  signs  as  the  authorized  representative.  Categories 
of  debt  include  delinquent  audit  disallowances,  loans  and 
taxes.)  Otherwise,  check  "No." 


6.  Type  of  Applicant 

provided. 


Enter  the  appropriate  letter  in  the  box 


7.  Novice  Applfcaat  Check  "Yes"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration 
to  novice  applicants  and  you  meet  the  program  requirements 
for  novice  applicants.  By  checking  "Yes"  the  applicant  cer- 
tifies that  it  meets  the  novice  applicant  requirements  speci- 
fied by  ED.  Otherwise,  check  "Na" 

8.  Type  of  Submissioii.  Self-explanatory. 

9.  Executive  Order  12372.  Check  "Yes"  if  the  application  is 
subject  to  review  tty  Executive  Order  12372.  Also,  please 
enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
12/12/2000).  Applicants  should  contact  die  Sute  Single 
Point  of  Contact  (SPOC)  for  Federal  Executive  Order  12372 
to  determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process.  Otherwise,  check  "Na" 

10.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and 
four  (4)  digit  year  (e.g.,  1 2/12/2000). 

n.  Human  Subjects.  Check  "Yes"  or  "No".  If  research  ac- 
tivities involving  human  subjects  are  not  planned  at  any 
time  during  the  proposed  project  period,  check  "No."  The 
remaining  parts  of  item  1 1  are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or 
not  exempt  from  Federal  regulations  for  the  protection  of 
human  subjects,  are  planned  at  anv  time  during  the  pro- 
posed project  period,  either  at  the  applicant  organization  or 
at  any  other  perfonnance  site  or  collaborating  institution, 
check  "Yes."  If  all  the  research  activities  are  designated  to 
be  exempt  under  the  regulations,  enter,  in  item  I  la,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six 


exemption  categories  listed  in  "Protection  of  Human  Sub- 
jects in  Research"  attached  to  this  form.  Provide  sufficient 
information  in  the  application  to  allow  a  determination  that 
the  designated  exemptions  in  item  1 1  a,  are  appropriate. 
Provide  this  narrative  information  in  an  "Item 
lI/Protectk>n  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page.  Skip  the  remaining  parts  of  item  |1. 

If  some  or  all  of  the  planned  research  activities  involving 
human  subjects  are  covered  (nonexempt),  skip  item  I  la  and 
continue  with  the  remaining  parts  of  item  1 1,  as  noted  be- 
low. In  addition,  follow  the  instructions  in  "Protection  of 
Human  Subjects  in  Research"  attached  to  this  form  to 
prepare  the  six-point  narrative  about  the  nonexempt  activi- 
ties. Provide  this  six-point  narrative  in  an  "Item 
11/Protection  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page. 

> 

If  the  applicant  organization  has  an  approved  Multiple 
Project  Assurance  of  Compliance  on  file  with  the  Grants 
Policy  and  Oversight  SufT  (GPOS),  U.S.  Department  of 
Education,  or  with  the  Office  for  Projection  from  Research 
Risks  (OPRR),  National  Institutes  of  Health,  U.S.  Depart- 
ment of  Health  and  Human  Services,  that  covers  the  specific 
activity,  enter  the  Assurance  number  in  item  1  lb  aiid  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of 
the  proposed  activities  in  item  1  Ic.  This  date  must  be  no 
earlier  than  one  year  before  the  receipt  date  for  which  the 
application  is  submitted  and  must  niclude  the  four  (4)  digit 
year  (e.g.,  2000).  Check  the  type  of  IRB  review  in  the  ap- 
propriate box.  An  IRB  may  use  the  expedited  review  pro- 
cedure if  it  complies  with  the  retjuirements  of  34  CFR 
97.1 10.  If  the  IRB  review  is  delayed  beyond  the  submission 
of  the  application,  enter  "Pending"  in  item  1  Ic.  If  your  ap- 
plication is  recommended/selected  for  funding,  a  follow-up 
certification  of  IRB  approval  from  an  official  signing  for  the 
applicant  organization  must  be  sent  to  and  received  by  the 
designated  ED  official  Mritfain  30  days  after  a  specific  formal 
request  from  the  designated  ED  official.  If  the  applicant 
organization  does  not  have  on  file  with  GPOS  or  OPRR  an 
approved  Assurance  of  Compliance  dtat  covers  the  pro- 
posed research  activity,  enter  "None"  in  item  1  lb  and  skip 
1  Ic.  In  this  case,  the  applicant  organization,  by  the  signa- 
ture on  the  application,  is  declaring  that  it  will  comply  with 
34  CFR  97  within  30  days  after  a  specific  formal  request 
ftom  the  designated  ED  official  for  the  Assurance(s)  and 
IRB  certifications. 

12.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project 
If  more  than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet  If  appropriate  (e.g.,  con- 
struction  or  real  property  projects),  attach  a  imtp  showing 
project  location.  For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 

13.  Estimated  Funding.  Amoum  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  included  on  appro- 
priate lines  as  applicable.  If  the  action  will  result  in  a  dol- 
lar change  to  an  existing  award,  indicate  onhr  the  amount  of 
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the  change.  For  decreases,  enclose  the  amounts  m  parenthe- 
ses. If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  muhiple  pro- 
gram funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  13. 

14.  Certification.  To  be  signed  by  the  authorized  representative 
of  tiie  applicant  A  copy  of  the  governing  body's  authoriza- 
tkn  for  you  to  sign  this  application  as  official  representative 
mujt  be  on  file  in  the  applicant's  office. 

Be  sure  to  enter  the  telephone  and  fto  number  and  e-mail 
address  of  die  authorized  representative.  Also,  in  item  i4e, 
please  enter  the  month,  date,  and  four  (4)  digh  year  (e.g., 
1 2/1 2/2000)  in  the  date  signed  field. 


Paperwork  Burden  Stateneat 

According  to  the  Paperwork  Reduction  Act  of  1S>9S,  no  per- 
sons are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this  information  collec- 
tion is  1875-0106.  The  time  required  to  complete  this  in- 
formation collection  is  estimated  to  average  between  IS  and 
45  minutes  per  response,  including  the  time  to  review  in- 
structions, search  existing  data  resources,  gather  the  data 
needed,  and  complete  and  review  the  information  collection. 
if  yoH  have  any  comments  concerning  the  accuracy  of  the 
cstimate(s)  or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education,  Washington,  D.C. 
20202-465 1.  If  you  have  comments  or  concerns  regard- 
ing the  status  of  your  individual  submission  of  this  form 
write  directly  to:  Joyce  I.  Mays,  Application  Control  Cen- 
ter, U.S.  Departmem  of  Education,  7th  and  D  Streets,  S.W. 
ROB-3,    Room    3633,    Washington,    D.C.    20202-4725 
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Protection  of  Human  Subjects  in  Research 
(Attachment  to  ED  424) 


I.  IiutnictiolU  to  Applicants  about  the  Narrative  In- 
formation that  Most  be  Provided  if  Research  Activities 
Involving  Human  Subjects  are  Planned. 

If  you  marked  hem  11  on  the  application  "Yes"  and  designated 
exemptions  in  1  la  ,  (all  research  activitia  are  exempt),  pro- 
vide sufficient  information  in  the  application  to  allow  a  detenni- 
nation  that  the  designated  exemptions  are  appropriate.  Research 
involving  human  subjects  that  is  exempt  from  the  regulations  is 
discussed  under  II.B.  ** Exemptions,"  below.  The  Narrative 
must  be  succinct.  Provide  this  information  in  an  "Item 
1 1/Protection  of  Human  Subjects  Attachment"  and  insert 
this  attachment  immediately  following  the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  i  I  on  the  face  page,  and  designated 
no  exemptions  from  the  regulations  (some  or  all  of  the  re- 
search activities  are  nonexempt),  address  the  following  six 
points  for  each  nonexempt  activity.  In  addition,  if  research  in- 
volving human  subjects  will  take  place  at  collaborating  site(s)  or 
other  performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limitation 
applies  to  this  section  of  the  application,  be  succinct.  Provide 
the  six-point  narrative  and  discussion  of  other  performance  sites 
in  an  "Item  1 1/Protection  of  Human  Subjects  Attachment" 
and  insert  this  attachment  immediately  following  the  ED  424 
face  page. 

(1)  Provide  a  detailed  description  of  the  proposed  involvement 
of  human  subjects.  Describe  the  characteristics  of  the  subject 
population,  including  their  anticipated  number,  age  range,  and 
health  status.  Identify  the  criteria  for  inclusion  or  exclusion  of 
any  subpopulation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children  with  dis- 
abilities, adults  with  disabilities,  persons  with  mental  disabili- 
ties, pregnant  women,  prisoners,  institutionalized  individuals,  or 
others  who  are  likely  to  be  vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained  fhxn  indi- 
vidually identifiable  living  human  subjects  in  the  form  of 
specimens,  records,  or  data.  Indicate  whether  the  material  or 
data  will  be  obtained  specifically  for  research  purposes  or 
whether  use  will  be  made  of  existing  specimens,  records,  or 
data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and  the  con- 
sent procedures  to  be  followed.  Include  the  circumstances  un- 
der which  consent  will  be  sought  and  obtained,  who  will  seek  it, 
the  nature  of  the  information  to  be  provided  to  prospective  sub- 
jects, and  the  method  of  documenting  consent.  State  if  the  In- 
stitutional Review  Board  (IRB)  has  authorized  a  modification  or 
waiver  of  the  elements  of  consent  or  the  requirement  for  docu- 
mentation of consent 

(4)  Describe  potential  risks  (physical,  psychological,  social, 
legal,  or  other)  and  assess  their  likelihood  and  seriousness. 
Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 


(5)  Describe  the  procedures  for  protecting  against  or  minimiziag 
potential  risks,  including  risks  to  confidentiality,  and  assess  their 
likely  effectiveness.  Where  appropriate,  discuss  provisions  for 
ensuring  necessary  medical  or  professional  intervention  in  the 
event  of  adverse  effects  to  the  subjects.  Also,  where  appropri- 
ate, describe  the  provisions  for  monitoring  the  data  collected  to 
ensure  the  safety  of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  relation 
to  the  anticipated  benefits  to  subjects  and  in  relation  to  the  im- 
portance of  the  knowledge  that  may  reas<mably  be  expected  to 
result 


n.  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  defined 
in  the  regulations. 

— ^Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title 
34,  Code  of  Federal  Regulations,  Part  97,  define  research  as  "a 
systematic  investigation,  including  research  development  test- 
ing and  evaluation,  designed  to  develop  or  contribiOe  to  gener- 
alizable  knowledge."  If  an  activity  follows  a  delibavle  plan 
whose  purpose  is  to  develop  or  contribute  to  generalizable 
knowledge,  such  as  an  exploratory  study  or  the  collection  of 
data  to  test  a  hypothesis,  it  is  research.  Activities  which  meet 
this  definition  constitute  research  whether  or  not  they  are  coo- 
ducted  or  supported  under  a  program  which  is  considered  re- 
search for  other  purposes.  For  example,  some  demonstrttion 
and  service  programs  may  include  research  activities. 

— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  individual 
about  whom  an  investigator  (whether  professional  or  student) 
conducting  research  obtaiiu  (I)  data  through  intervention  or 
interaction  with  the  individual,  or  (2)  identifiable  private  infor- 
mation." (I)  If  an  activity  involves  obtaining  information  ab<ml 
a  living  person  by  manipulating  that  person  or  that  person's 
environment,  as  might  occur  when  a  new  instructional  techuqae 
is  tested,  or  by  communicating  or  interacting  with  the  mdivid- 
ual,  as  occurs  with  surveys  and  interviews,  the  difbUtion  tfhm- 
man  subject  is  met.  (2)  If  an  activity  involves  obtaining  privale 
iirformation  about  a  living  person  in  such  a  way  that  the  iiffar- 
mation  can  be  linked  to  that  individual  (the  identity  of  the  sub- 
ject is  or  may  be  readily  determined  by  the  investigator  or  asto- 
dated  with  the  information),  the  definition  of  human  subject  is 
met.  [Private  information  includes  information  about  behavior 
that  occurs  in  a  context  in  which  an  individual  can  reasonably 
expect  that  no  observation  or  recording  is  taking  place,  and  in- 
formation which  has  been  provided  for  specific  purposes  by  an 
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individual  and  wiiich  the  individual  can  reasonably  expect  will 
not  be  made  public  (for  example,  a  school  health  r^ord).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human 
subjects  will  be  in  one  or  more  of  the  following  six  categories  of 
exanptions  are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted 
educational  settings,  involving  normal  educational  practices, 
such  as  (a)  research  on  regular  and  special  education  instruc- 
tional strategies,  or  (b)  research  on  the  effectiveness  of  or  the 
comparison  among  instructional  techniques,  curricula,  or  class- 
room management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless:  (a)  infor- 
mation obtained  is  recorded  in  such  a  manner  diat  human  sub- 
jects can  be  identified,  directly  or  through  identifiers  linked  to 
the  subjects;  and  (b)  any  disclosure  of  the  human  subjects'  re- 
sponses outside  the  research  could  reasonably  place  the  subjects 
at  risk  of  criminal  or  civil  liability  or  be  damaging  to  the  sub- 
jects' fmancial  standing,  employability,  or  reputation.  If  ^* 
subjects  are  chUdren,  Utis  exemption  applies  only  to  research 
involving  educational  tests  or  observations  of  public  beiiavior 
when  the  investigator(s)  do  not  participate  In  the  acttvtties  be- 
ing observed.  [Children  are  deifined  as  persons  who  have  not 
attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  jurisdiction 
in  which  the  research  will  be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior  that  is  not  exempt 
under  section  (2)  above,  if  the  human  subjects  are  elected  or 
appointed  public  officials  or  candidates  for  public  office;  or 


federal  statute($)  require(s)  without  exception  that  the  confiden- 
tiality of  the  petsonally  identiflable  infotmatioo  will  be  main- 
tained throughout  the  research  and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly  available  or  if  the  in- 
formation is  recorded  by  the  investigator  in  a  manner  that  sub- 
jects cannot  be  identified,  directly  or  through  identifiers  linked 
to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted 
by  or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  otherwise  examine: 
(a)  public  benefit  or  service  programs:  (b)  procedures  for  ob- 
taining benefits  or  services  under  those  programs;  (c)  possible 
changes  in  or  alternative^  to  those  programs  or  procedures;  or 
(d)  possible  changes  in  methods  or  levels  of  paymem  for  bene- 
fits or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance 
studies,  (a)  if  wholesome  foods  widiout  additives  are  consumed 
or  (b)  if  a  food  is  consumed  that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to  be  safe,  or  agricultural 
chemical  or  environmental  contaminant  at  or  below  the  level 
found  to  be  safe,  by  die  Food  and  Drug  Administration  or  ap- 
proved by  the  Environmental  Protection  Agency  or  the  Food 
Safety  and  Inspection  Service  of  the  U.S  Department  of  Agri- 
culture. 

Cs^/es  of  the  Dq>artment  of  Education's  R^utatlons  for  the 
ProtectlCH  of  Human  Subjects,  34  CFR  Part  97  ami  other  per- 
tinent materials  on  the  protection  of  human  subjects  in  re- 
search are  available  from  the  Grants  Policy  and  Overs^hl 
Staff  (GPOS)  Office  of  the  Chief  FInmnciai  and  Ckl^  Infor- 
mation Officer,  US.  Department  of  Education,  Washington, 
D.C.,  telephone:  (202)  708-S263,  and  on  the  US.  Deparonent 
of  Education's  Protection  of  Human  Subjects  In  Research 
Web  Site  at  http://ocfo.ed.goWhumansub.htm. 
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Public  reporting  burden  for  this  collection  of  infomration  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  Instructions,  searching 
existing  data  sources,  gathering  and  nr«intaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspe^i  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  V\teshington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  PapenArork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


Ger^eral  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othenvise,  provide 
the  same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Deoartment  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  anxNjnt  requested  for  each  applk:able 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (aHe):  Show  the  total  budget 
request  for  each  project  year  for  whteh  funding  is 
requested. 

Line  12.  column  (f):  Show  the  total  amount 
requested  for  ail  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Sectten  B  -  Budget  Summan/ 
Non-Federal  Funds 

If  you  are  required  to  provkte  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shouU  be  shown 
for  each  applk:able  budget  category  on  lines  1- 
11  of  Section  B. 


Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provkJed  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matehing  or  other  contributton  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project 
If  non-Federal  contributions  are  provkled  for    v  . 
only  one  year,  leave  this  space  blank. 

Sectfon  C  -  Other  Budget  Informatton 

Pav  attentton  to  apolkable  program  soecifie 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applk:able  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  additfon,  enter  the 
estimated  amount  of  the  base  to  whk:h  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applk:able  to  this  program,  provkle  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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OMU.ifrrmvalNm.  nntUt 

ASSURANCES-  NON- CONSTRUCTION  PROGRAMS 

Motvi  Ccrttin  of  these  assurances  m^  not  be  applicable  to  yotir  project  or  program.  If  you  have  questkms,  please  oooiact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances. 
If  such  is  the  case,  you  will  be  notified. 

As  tite  duly  airtfaorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance, 
and  the  institutiofiai,  managerial  and  financial 
capability  (itteluding  funds  sufficient  to  pay  die  non> 
Federal  share  of  project  costs)  to  ensure  proper 
planning,  management,  and  completion  of  the  project 
described  in  thb  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States,  and  if  appropriate,  the  State, 
through  any  audiorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers,  or 
documems  related  to  the  award;  and  will  estid>lish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  q>pearance  of  personal  or  wganizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  fiame  after  receipt  of  approval  of  the 
awarding  agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act 
of  1970  (42  U.S.C  9»4728-4763)  relatmg  to  prescribed 
standards  for  merit  sysMns  for  programs  funded  under 
one  of  the  nineteen  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88- 
3S2)  which  prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  3»I681- 
1683,  and  I68S>I686),  which  prohibits  discrimination 
on  the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  mended  (29  U.S.C.  9794X  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  99  6101-6107).  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  OfTtoe  and 
Treatment  Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  iwndiscrimination  on  the  basis  of  drug  abuse; 
(f)  the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatnwnt  and  Rehabilitation  Act  of  1970 
(P.L.  91-616).  as  amended,  rdalteg  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  39  523  and  527  of  the  Public  HealUi 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee-3X 
as  amended,  relating  to  confidentiality  of  alcohol  and 

1 1738;  (c)  protection  of  wetlands  pursuant  to  EG 


drug  abuse  patiem  records;  (h)  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  9  3601  et  seq.).  as 
amended,  relatmg  to  non-discrimmation  in  die  sale; 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  staftute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  uniform 
Relocation  Assistance  and  Real  Property  Acquisitioa 
Policies  Act  of  1970  (P.L.  91-646)  whidi  provide  for 
fair  and  equitable  treatmem  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally  assisted  programs.  These  requirements  apply 
to  all  interesu  in  real  property  acquired  for  prcgect 
purposes  regardless  of  Federal  participatiaa  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act  (S 
U.S.C  991501-1508  and  7324-7328)  which  limit  die 
political  activities  of  employees  whose  prindpel 
employment  activities  are  fUnded  in  whole  or  in  pan 
with  Federal  fiuds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  99276a  to  276a-7X  die 
Copetand  Act  (40  U.S.C.  9276c  and  18  U.S.C.  99874) 
and  dw  Contract  Work  Hours  and  Safiety  Standards  Act 
(40  U.S.C.  99  327-333),  regarding  labor  standards  fiv 
federally  assisted  construction  subagneemcnts. 

10.  Will  comply,  if  applicable,  with  flood  insuraaoe 
purchase  requirements  of  Section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (P.L.  93-234)  whkfa 
requires  recipients  in  a  special  flood  hazard  area  lo 
participate  in  the  program  and  to  purchase  flood 
insurance  if  die  total  cost  of  insuiablc  construction  and 
acquisition  is  $  10,000  or  more. 

1 1 .  Will  comply  with  environmental  standards  which  nagr 
be  prescribed  pursuant  to  the  folk>wing:  (a)  instituik» 
of  environmental  quality  control  measures  under  the 
National  Environmental  Policy  Act  of  1969  (P.L.  91- 
190)  and  Executive  Order  (EO)  1 1 5 14;  (b) 
notification  of  violating  facilities  pursuant  to  EO 


1 1990;  (d)  evaluatikm  of  flood  hazards  in 
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floodpbins  in  accordance  with  EO  1 1 988;  (e) 
assuiance  of  project  consistency  with  the 
approved  State  management  program  developed 
under  the  Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  3}  I4SI  et  seq):  (0  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1953.  as  amended  (42  U.S.C. 
7401  et  seq.);  (g)  protection  of  underground 
sources  of  drinking  w«er  under  the  Safe 
Drinking  Water  Act  of  1 974.  as  amended.  (P.L. 
93-323);  and  (h)  protection  of  endangered  spedes 
under  the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L.  93-203). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  93I72I  et  seq)  related  to 

protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 

1 3.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  1 1393  (identification  and 
protection  of  historic  propertiesX  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(l6U.S.C.469a-letseq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 


1 3.   Will  comply  with  the  Laboratory  Animal  Welfwe 
Act  of  1 966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

1 6.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C. »»  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

1 8.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  r^ulations 
and  policies  governing  this  program. 


Signanire  of  Authorized  Certifying  OfHcial 

Tide 

Applicant  O^anization 

Date  Submitted 

tUMnmtmt 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBtUTY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instriictions  for  cettfication  induded  in  the  regulations  twfore  completing  this  form.  Signature  of  tNs  form 
provides  for  compHanoe  with  certHlcation  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
'YSoveniment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Wortcplaoe 
(Grants).*  The  certifications  shaH  be  treated  as  a  ntaterial  representation  of  feet  upon  which  reliance  wil  be  plaoed  whan  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

t 

As  required  by  Section  1352.  TMe  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82.  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  (100,000,  as  defined  at  34  CFR 
Part  82,  Sections  82.105  and  82.1 10,  the  applicant  certifies  thai: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wil  tM  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influerwe  an  officer  or  employee  of  any  agency,  a 
Meml>er  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  the  making 
of  any  Federal  grant,  the  entering  into  of  any  cooperative 
agreement,  and  ttie  extensfon,  corrtinuation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  ar>y  funds  other  than  Federal  appropriated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigrwd  shaH  complete  and 
submit  Standard  Form  -  LLL.  "Disdosure  Form  to  Report 
Lobbying,'  in  accordance  with  its  instructions: 

(c)  The  undereigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  aH  subawards 
at  all  tiers  (including  sut>grants,  contracts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  that  all 
subredpients  shall  certify  and  disdose  accordingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RE8P0NSIBIUTY  MATTERS 

As  required  by  Executive  Order  12549,  Detwnnent  and 
Suspension,  and  implemented  at  34  CFR  Part  85.  for  prospective 
partidpants  in  primary  covered  trartsactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.1 10- 

A.  The  applicant  certifies  that  it  arxl  its  prindpals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  dedared  ineligible,  or  voluntarily  exduded  from 
covered  transactions  by  any  Federal  department  or  agerKy: 

(b)  Have  not  within  a  three-year  period  preceding  tNs  application 
been  convided  of  or  had  a  dvil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  ot)tain.  or  perttorming  a  pubHc  (Federal. 
State,  or  locaO  transaction  or  contrad  under  a  put)ic  transaction; 
vidatton  of  Federal  or  Stete  antitnist  statutes  or  commission  of 
embezzlement,  thefl.  forgery,  bribery,  falsification  or  destruction  of 
records,  malting  false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminafly  or  dvily 
charged  by  a  governmental  entity  (Federal,  State,  or  locaO  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (2)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  defeuit;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
stetements  in  this  certification,  he  or  she  sha>  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicarrt  certifies  that  it  wiU  or  win  continue  to  provide  a 
drug-free  wortiplace  by: 

(a)  Publishing  a  statement  notlfyirtg  employees  that  the  untawlU 
manufedure,  distrttxxtion.  dispensing,  possession,  or  use  of  a 
controlled  sub8tar«ce  is  prohibited  in  the  grantee's  worlcplace  and 
specifying  the  actions  that  wHl  be  talten  againat  emptoyees  for 
viofetion  of  such  prohibition: 

(b)  Esteblishing  an  orvgoing  drug-free  awarerwas  program  to 
inform  employees  about: 

(1)  The  dangers  of  dr\ig  abuse  in  tfw  woflcptaca; 

(2)  The  grantee's  policy  of  maintaining  a  drug-firee  worttplaca; 

(3)  Any  available  drug  counseling,  reftabiRatton.  and  employee 
assistance  programs:  and 

(4)  The  penalties  that  may  t>e  imposed  upon  employees  for  drug 
alNisa  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  amptoyee  to  lie  ertgaged  ki 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  t>y  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  tiy  paragraph 
(a)  that,  as  a  condition  of  emptoyment  under  the  grant,  tfie 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  ooiwidion  for  a 
violation  of  a  criminal  drug  statute  occuning  in  the  woikpiaoe  no 
later  than  five  calendar  days  after  such  oonvidion; 
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(e)  htotifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  indudmg  position  title,  to:  Director,  Grants  Policy  and 
Oversight  StafF,  U.S.  Departrrent  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Washington,  OC  20202-4248.  Notice  shall  indude  the 
identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  witNn  30  calendar  days 
of  receiving  notice  under  subparagraph  (dK2),  with  respect  to 
any  employee  who  is  so  convicted: 

(1)  Taidng  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973.  as  amended:  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency: 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
dnjg-free  woricplace  through  implementation  of  paragraphs 

(a),(b).(p).(d).(e).and(f>. 

B.  The  grantee  may  insert  in  (he  space  provided  below  the 
site<s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDMOUALS) 

As  required  by  the  Omg-Free  Wodcplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  ofthe  grant,  I  certify  that  twai  not  engage  in 
the  unlawful  manufeKhire,  distnlxition,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant  and 

B.  If  convided  of  a  criminal  drug  ofliBnse  resuWno  from  a 
violation  occumng  during  the  conduct  of  any  grant  activity,  I 
will  report  the  convKtion,  in  writing,  within  10  calendar  days  of 
the  convk:tion,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue.  S.W.  (Room 
3652.  GSA  Regwnal  OfFice  Building  No.  3), 'Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s) 
of  each  affected  grant. 


Check  [  ]  if  there  are  woritplaces  on  file  that  are  not  identified 


As  ttie  duly  authorized  representative  of  the  applicam.  I  hereby  certify  that  the  appHcant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  800013 


12/98 
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Cwtfllcatlon 

Volunlwy  ExekiMn 


SuBpwIop, 
-  Loww  Ttor  Cowwvd 


This  owtiflcstion  Is  retiuirad  by  ttw  OspMrtrnwil  of  Edimtfon  ivguMioiw  hnptaiiwnUn))  E)wcuMv<  Ontof  12548,  OstanMnt  and 


Part  85,  for  ■■  lowar  tiar 


at  Sacbon  85.110. 


34  cm 


b^^MH^kM^K  ft^  C^tfMfkl^tffaMl 


1.  By  aiQflinB  and  autoiiMInQ  tWi  propotal,  Iha  proapacBva  towaf  tlaf 
participant  ia  pravidhis  tha  caittlualion  aat  out  balMv. 


I  na  carancaDon  nma 


is  a  fnalHial  lapfaaanlaliofi  of  fact 


upon  which  raianca  was  placad  whan  iNa  lianaaciion  was  anlaiad 
into  If  il  !■  Iitai  ilalanniiiad  Piai  tha  DiDioacli¥a  jowar  iar  partltHunt 
kfiowinQly  rBnoMsd  sn  cfiDfWOUB  csrtMCslion,  n  bobwioii  Id  oomt 
ranMdiM  svsilsbto  to  ttw  FMwii  OovBnwntnt,  ths  dspcrtntnt  or 
aQoncy  anai  wnicn  mia  vaniacoon  ongavava  fnay  puiaua 
lamadiaa,  including  auapanaion  and/or  datanwant 

3.  Tha  pfOtpacHva  IWMr  tiar  participant  ahai  provida 
writtan  noUca  to  tha  oanon  to  which  1Mb  Draooaal  it  autanittMl  if  at 
any  tinw  tha  pRMpactiva  loiwar  liaf  participaflt  iaama  that  its 
cartification  waa  arronaoui  whan  tutxnittad  or  has  baoona  anonaoua 

.  ina  Wilis  cOFaiao  uamacoon,    iMQamo, 
^naVdlita  *  Towar  tiar  cowand  transactian  *  *DarticiDant.*  *  oafson.' 
^pffenaiy  oovarad  liansactton,*  *  principal,*  "proposal,*  and  Voiunlarily 


axchidad,*  aa  uaad  in  Itila 
DaWnMoni  andCovarapa 


hava  Via  maanlnga  aat  out  In  tha 
o«  mlaa  niptamanAnQ  ExaoMfva 


Ordar  12548.  You  may  contact  the  paraon  to  which  this  proposal  is 


submiltadfbr 


in  obtaining  a  copy  of  thoaa  ragtdaHons. 


STha  arasDadiwa  iDwar  tiar  oaiticiDant 


by  submitting  Ihis 


propoaai  mai,  snounina  prapoaao  covarao  mnsacDon  oaanaiva 
MnO,  R  snaa  noi  mowaigqf  aniar  ■no  any  nwar  nar  oovarao  uaiiBaciiuii 


wHha  parson  wtw  iadabanadk 


dadarsd  InalgBtla,  or 


vflkinlarNy  axdudad  tam  participation  in  Ittis  covatsd  transaction, 
unlaaa  aulhorizad  by  tha  dapartmam  or  agancy  with  which  this 
transaction  originated. 


6.  The  proapacHwa  loaiar  liar  participant  ftatiiar  i 

thia  propoaai  that  I  w«  Include  the 

Regarding  Dabamnant,  Suapanaion,  InaigibiKy,  and  VUunlaiy 

Baluston-Lowar  Tier  Cowered 


covarad  transactiona. 


7.  A  participant  in  a  coverad  transaction  may  rely  upon  a  (jartMcaUon 


of  a  praepachwa  participant  in  e  lower  tier 


fliatlis 


not 


covMd  Iffsnudion,  imtaM  il  knows  thot  Ita 


InoloUt.  or  volunMly  omgIimM  from  tilt 


to  ofionoouo. 


momMnOQ  ono  irvquon^  oy  wiwri  ■ 

noKiw|uoou  ID,  CHOCK  mo  raonpiDGUiOmoni  lml 

.  ifuuwiy  oof—noo  oi  wo  monuwQ  moi  po  conoouoo  w  wnuow 
ostSDNnniont  of  s  oyslofn  of  iBOOfdo  in  ocOor  to  fonOof  in  9000  fun 


O10  cortiAcfllion  fOQuifod  by  Ihto 
tfifoffnotion  of  0  portcipont  to  not 


Tbo  knoMftodo^  ond 


thotoMOhto 


tiy  a  prudent  person  in  the  ordinary 


businasa  dealings. 


8.  Exoaptfor 


peragraphSoflhaee 


iisuuciMw,  ■  e  pBoc^eni  n  a  oovaiao 

into  a  lower  tier  covered  tranaacbun  with  a  peraon  wlwis 

oaBenea,  aiesgRHa,  or  voiuraany  eaCRioao  iiuiii  pareopaaon  w\  ma 


tf^M^ft^W^HMt     ki  ^tf^4tfbMt  ftn  f^t^^V  fl^Ml^^i^^A 


to  the  Federal 


Oovammant,  thvdsparlment  or  agency  wtti  which  ttiis 
originatod  may  pwaua 
and/Or  daliannanl. 


Certiflcatiaii 
(1) 


certifles,  by  sutimission  of  this  proposal, 
declared  ineligMa,  orvotuntaiily 


The  prospective  lower  tier  paitidpaiH 
fuoponooQ,  propoioo  lor  ooowmoni, 
dopoitvnont  of  OQoncy. 

(2)  WhorolhoprospocOvotoiMrttorporticipflmtounabtolOGOfliiytoanyof 

flitoch  on  oxptanition  to  thto 


uisi  noRnor  ■  norn  pnnaiiowso  pi^swy 
nam  parscipaaon  n  nasaanaaoaonoy  any 


NAMEOFAPPUCANT 

PR/AWARD  NUMBER  ANCHOR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

« 

SIGNATURE 

DATE 

ED  80-0014,  iV80  (Raplaeae  (3CS-008  (REV.IZffiS),  wMch  ia  obsototo) 
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Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


A^Hioved  by  0MB 
0348-0046 


1.    Type  of  Federal  Action: 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2. 


Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


T    Name  and  Address  of  Reporting  Entity: 

Prime       Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  known: 


6.  Federal  Departnent/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


5.    If  Reporting  Entity  in  No.  4  b  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known; 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amoant,  (^ibioHvi; 
$ 


b.  Individuals  Performing  Services  (including  address  if 
different fi-om  No.  lOa) 
(last  name,  first  name.  Ml): 


11.  Information  requested  through  thb  form  is  aHthorized  by 
title  31  U.S.CsectioB  1352.  This  disclosure  oflobbying 
activities  is  a  aiatertal  represeatation  of  fact  upon  which 
reiiance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosnre  u  required 
pursuant  to  31  U.S.C.  1352.  Thb  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $190,000  for  each  such  failure 


Federal  Use  Only 


Signature: 


Print  Name:. 
Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Repreductioa 
Standard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  sitall  be  completed  by  the  reportmg  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  toa  previous  filing,  pursuant  to  title  3 1  U.S.C.  section 
1 352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  ail  items  that  apply  for  both 
the  initial  filing  and  material  change  report  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  biformation. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 

outcome  of  a  covered  Federal  action. 


2. 


Identify  the  status  of  the  covered  Federal  action. 


3.  Identify  the  appropriate  classification  of  tiiis  report  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  emer  die  year  and  quarter  in  which  the  change  occurred  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  tiiis  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subawaid  recipient  Identify  the  tier  of  die  subawardee,  e.g^  the  first  subawardee  of  the  prime  is  the  I  st  tier, 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and 
zip  code  of  the  prime  Federal  recipient  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  die  covered  Federal  action  (item  I ).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  kian 
commitments. 

8.  Enter  die  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g^ 

Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant  or  loan  award  number;  the  application/proposal  control  number  assigned  by  die  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-001." 


10. 


For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  die  prime  entity  identified  in  item  4  or  S. 

(a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 


(b)  Enter  the  full  names  of  the  individuaKs)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

1 1 .        The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 

According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  infomiation  unless  it  dispiqrs 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  information  collection  is  OMB  No.  0348-0046.  Public  fcpofting 
burden  for  this  collection  of  infomiation  is  estimated  to  average  1 0  minutes  per  response,  including  time  for  reviewing  instractions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washingloa,  DC  20S03 
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Proclamation  7196  of  May  17,  1999 
World  Trade  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

World  Trade  Week  provides  a  valuable  opportunity  to  recognize  the  enor- 
mous importance  of  exports  to  the  United  States  economy  and  our  way 
of  life.  In  recent  years,  exports  have  contributed  to  almost  one-third  of 
our  economic  growth,  helping  to  make  today's  economy  the  strongest  in 
a  generation.  Unemployment  is  at  a  30-year  low,  business  investment  is 
booming,  and  private  sector  growth  is  on  the  rise.  Every  day,  an  increasing 
number  of  U.S.  companies  and  farmers  realize  how  crucial  exports  are 
to  their  bottom  lines.  Every  day,  more  and  more  American  workers  benefit 
from  the  fact  that  exporting  firms  pay  higher  salaries,  experience  fewer 
closings,  and  generate  jobs  at  a  faster  rate  than  do  firms  that  do  not  export. 
That  is  why  we  must  continue  to  open  markets  and  expeind  trade  opportimi- 
ties.  At  the  same  time,  we  must  work  to  ensure  that  increased  international 
trade  benefits  the  world's  people,  promotes  the  dignity  of  work,  and  protects 
the  environment  and  the  rights  of  workers. 

As  important  as  world  trade  is  to  our  economy  today,  we  are  only  beginning 
to  utilize  the  commercial  potential  of  the  newest  international  marketplace: 
the  World  Wide  Web.  Today  the  Internet  connects  nearly  150  million  people 
aroimd  the  world.  Each  day  52,000  additional  Americans  join  that  nmnber, 
and  users  are  making  as  many  as  27  million  purchases  on  the  Web  each 
day.  Forecasts  predict  that,  in  just  a  few  years,  global  electronic  commerce — 
e-commerce — ^will  grow  to  more  than  $300  billion  annually.  By  2005  Internet 
usage  in  coxmtries  aroimd  the  world  may  accoimt  for  more  than  $1  trillion 
worth  of  global  commerce. 

Recognizing  the  enormous  power  and  promise  that  e-commerce  holds  for 
American  businesses  and  consumers,  my  Administration  is  working  to  build 
a  framework  for  global  electronic  commerce  that  will  keep  competition 
free  and  vigorous,  protect  consumers,  guarantee  privacy,  and  give  users — 
not  governments — the  responsibility  of  supervising  Internet  trade.  Working 
with  the  Congress,  indusby,  and  State  and  local  officials,  we  have  enacted 
legislation  that  places  a  3 -year  moratorium  on  new  and  discriminatory  taxes 
on  electronic  commerce.  We  also  ratified  an  international  treaty  to  protect 
intellectual  property  online.  Last  year,  representatives  of  132  countries  fol- 
lowed our  lead  and  signed  a  WTO  Ministerial  Declaration  to  refi-ain  from 
imposing  customs  duties  on  electronic  commerce. 

Working  with  our  trading  partners,  industry,  and  consumer  advocates,  we 
are  extending  traditional  consumer  protections  to  the  arena  of  electronic 
commerce.  Without  imposing  burdensome  regulations  that  might  stifle  growth 
and  innovation,  we  have  offered  incentives  to  online  companies  to  give 
consumers  the  protections  they  need  to  conduct  business  on  the  Internet 
with  security  and  confidence.  Finally,  we  are  working  to  speed  the  comple- 
tion of  the  global  information  infrastructure,  a  series  of  networks  that  sends 
messages  and  images  at  the  speed  of  light. 
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Appropriately,  the  theme  of  this  year's  Worid  Trade  Day  observance  is 
"Trade,  a  Worldwide  Web  of  Opportimity."  Linking  businesses  and  customers 
around  the  clock,  7  days  a  week,  the  Web  provides  even  the  smallest 
companies  with  the  opportimity  to  do  business  on  a  global  scale.  We  are 
about  to  enter  a  new  and  imprecedented  era  in  world  trade,  and  America's 
businesses,  workers,  and  consvuners  are  poised  to  embrace  ihis  opportimity 
and  continue  our  leadership  of  the  world  economy. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  16  through  May 
22,  1999,  as  Worid  Trade  Week.  I  invite  the  people  of  the  United  States 
to  observe  this  week  vdth  events,  trade  shows,  and  educational  programs 
that  celebrate  the  benefits  of  international  trade  to  our  economy. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  May,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


0^}XMMJJ^^TtlJjoA-i^ 


[FR  Doc.  99-12842 
filed  5-18-99;  11:25  am) 
Billing  code  319S-01-P 
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Proclamation  7197  of  May  17,  1999 

National      Defense      Transportation      Day      and      National 
Transportation  Week,  1999 


By  the  Prerident  of  the  United  States  of  Amwica 

A  Proclamation 

Throughout  America's  history,  oiir  transportation  system  has  played  a  pro- 
found role  in  the  security  and  development  of  ovir  Nation.  As  early  as 
the  Revolutionary  War,  America's  merchant  marine  carried  cargo  to  help 
defend  our  national  interests  and  uphold  our  democratic  ideais.  In  the 
1800's,  as  many  Americans  migrated  westward,  new  roads  and  canals  facili- 
tated travel  and  trade,  helping  to  unify  our  young  coimtry  and  to  bolster 
our  growing  economy.  And  in  the  20th  centiiry,  few  innovations  have  had 
the  same  far-reaching  effect  on  our  society  as  the  airplane — ^now  a  critical 
part  of  our  national  defense  and  our  robust  economy. 

Representing  11  percent  of  the  U.S.  economy  and  related  to  one  in  every 
seven  American  jobs,  today's  transportation  industry  continues  to  grow  and 
thrive.  Millions  of  Americans  rely  on  its  readiness  for  business  and  leisure 
travel.  And  we  can  be  pleased  by  the  improved  safety  of  our  transportation 
system.  In  1998,  the  rate  of  traffic  fatalities  in  America  fell  to  its  lowest 
level  since  record-keeping  began  in  1966.  Last  year  also  marked  a  milestone 
in  aviation  safety  when,  for.  the  first  time  in  our  history,  there  were  no 
reported  passenger  fatalities  on  scheduled  U.S.  air  carriers. 

Securing  the  continued  strength  and  safety  of  our  transportation  system 
is  among  my  highest  priorities  as  President.  My  Administration  has  acted 
aggressively  to  improve  the  security  of  our  rail  system,  and,  by  initiating 
a  new  program  to  encourage  Americans  to  buckle  their  seat  belts,  we  are 
working  to  improve  the  safety  of  vehicular  travel.  As  we  fece  the  challenges 
of  a  new  century,  we  must  build  on  these  achievements  to  ensiu«  that 
our  transportation  system  remains  the  finest  in  the  world. 

Last  year,  I  was  proud  to  sign  into  law  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21),  the  largest  public  works  legislation  in  our 
Nation's  history.  TEA-21  invests  $198  billion  in  our  transportation  infrastruc- 
ture. The  Livable  Commimities  for  the  21st  Century  Initiative  represents 
another  integral  ptut  of  our  transportation  strategy  for  the  coming  century, 
providing  commmiities  with  tools  and  resources  to  ease  traffic  congestion, 
preserve  green  space,  and  pursue  wise  regional  growth  strategies.  These 
comprehensive  programs  will  help  communities  across  America  create  a 
higher  quality  of  living  and  secure  sustainable  economic  growth  as  we 
work  to  forge  more  livable  commvmities  for  oiu^elves  and  for  the  next 
generation  of  Americans. 

In  recognition  of  the  ongoing  contributions  of  our  Nation's  transportation 
system  and  in  honor  of  the  devoted  professionals  who  work  to  sustain 
its  tradition  of  excellence,  the  United  States  Congress,  by  joint  resolution 
approved  May  16,  1957  (36  U.S.C.  120),  has  designated  the  third  Friday 
in  May  of  each  year  as  "National  Defense  Transportation  Day"  and,  by 
joint  resolution  approved  May  14,  1962  (36  U.S.C.  133),  declared  that  the 
week  in  which  that  Friday  falls  be  designated  "National  Transportation 
Week." 
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NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Friday,  May  21,  1999,  as  National  Defense 
Transportation  Day  and  May  16  through  May  22.  1999,  as  National  Transpor- 
tation Week.  I  m^e  all  Americans  to  observe  these  occasions  with  appropriate 
ceremonies,  programs,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  May,  in  the  year  of  our  Lord  nineteen  hxmdred  and  ninety-nine, 
and  of  the  hidependence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


(XriAj^^i^^^  ^j^^^ 
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Notice  of  May  18,  1999 

Continuation  of  Emergency  Witii  Respect  to  Burma 


On  May  20,  1997,  I  issued  Executive  Order  13047,  effective  at  12:01  a.m., 
eastern  daylight  time  on  May  21,  1997,  certifying  to  the  Congress  under 
section  570(b)  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1997  (Public  Law  104-208),  that  the  Govern- 
ment of  Burma  has  committed  large-scale  repression  of  the  democratic  oppo- 
sition in  Burma  after  September  30,  1996,  thereby  invoking  the  prohibition 
on  new  investment  in  Burma  by  United  States  persons,  contained  in  that 
section.  I  also  declared  a  national  emergency  to  deal  with  the  threat  posed 
to  the  national  security  and  foreign  policy  of  the  United  States  by  the 
actions  and  policies  of  the  Government  of  Burma,  invoking  the  authority, 
inter  alia,  of  the  International  Emergency  Economic  Powers  Act  (50  U  S  C 
1701-1706). 

The  national  emergency  declared  on  May  20,  1997,  must  continue  beyond 
May  20,  1999,  because  the  Government  of  Burma  continues  its  policies 
of  committing  large-scale  repression  of  the  democratic  opposition  in  Bimna. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect 
to  Burma.  This  notice  shall  be  published  in  the  Federal  Register  and  traiis- 
mitted  to  the  Congress. 


(XTtAJs^fUOA  <PtUiodt^;kA 


[FR  Doc.  99-12861 
Filed  5-18-99:  12:08  pm) 
Billing  code  319&-01-P 
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178 24943,  25428.  26281. 

26841.26842 

200 26657 

201 26657 

202 26657 

206 26657 

207 26657 

210 26657 

21 1 26657 

299 26657 

300 26657 

310 26657 

312 26657 

314 26657 

315 26657 

316 26657 

320 26657 

333 26657 

369 26657 

510 26657 

514 26657 

520 26657 

522 56657,  26670 

524 26657 

529 26657 

556 26670,26671 

558 53639.  26671,  26844 

601 26657 

640 26282 

800 26657 

801 26657 

807 26657 

809 26657 

812 26657 

860 26657 

PropoMd  Rulaa: 

207 26330 

607 26330 

640 26344 

807 26330 

884 24967 

1020 23811 

1308 24094.  25407 

22CFR 

171 25430 

24  CFR 

5 ; .....25726 

248 26632 

791 26632 

792 26632 

982 „ „ 26632 

PropoMd  Rutes: 

Ch.  IX 24546.  26923 

761 25736 

888 24866 

25  CFR 

PropoMd  Rutes: 

20 24296 

26  CFR 

1 26845 

PropoMd  Rutes: 

1 23554,23811,24096. 

25223,  26348,  26924,  27221 

20 23811 

25 23811 

31 23811 

40 23811 


27  CFR 

Propossd  RuteK 

9 54308 

28  CFR 

540 25794 

Propossd  Rutes: 

0 24972 

16 24972 

20 24972 

50 24972 

302 „ 24547 

540 27166 

551 24468 

29  CFR 

4044 26287 

Propossd  Rutes: 

1926 26713 

2700 24547 

30  CFR 

208 26240 

241 26240 

242 26240 

243 26240 

250 26240 

290 26240 

943 23540 

946 23542 

948 26288 

Propossd  Rutes: 

701 „ 2381 1 

724 23811 

773 23811 

774 23811 

778 23811 

842 23811 

843 23811 

846 23811 

31  CFR 

205 24242 

515 25808 

riopoisd  Rutes: 

1 24454 

32  CFR 

290 25407 

706 25433,  25434,  25435, 

25436,  25437,  25820 
1903 27041 

33  CFR 

117 23545,  24944,  25438, 

26295,  27179 

151 26672 

165 24286.  24945,  24947, 

26295 

323 25120 

Propossd  Rutes: 

100 24979,24980 

117 26349,  26350 

165 23545,  24982,  24983, 

24985,  24987 

34  CFR 

300 54862 

Propossd  RutoK 

76 27152 

611.... 27404 

36  CFR 

62 25708 


254 25821 

800 27044 

37  CFR 

251 25201 

Propossd  Rutes: 

1 25223 

2 25223 

3 25223 

6 55223 

38  CFR 

4 » .....25202 

21 53769.  26297 

Propossd  Ruiss: 

4 55246 

17 23812 

40  CFR 

Ch.  VII 25126 

9 23906,25126 

35 23734 

51 26298 

52 23774,  24949,  25210, 

25214,  25822,  25825,  25828. 

26306.  26876,  26880,  27179 

60 24049.  2451 1 ,  26484 

61 24288 

62 25831 

63 24288.  2451 1 .  2631 1 

70 23777 

72 25834 

73 25834 

81 _ 24949 

85 23906 

86 23906 

88 23906 

136 26315 

180 24292,  25439,  25448, 

25451,  25842,  27182,  27186, 
27197 

232 25120 

260 „ 26315 

261 „ 5541 0 

262 2541 0 

268 25410 

271 23780 

300 54949.  26883 

600 23906 

Propossd  Rutes: 

52 23813,24117,24119, 

24549,  24988.  24989,  25854, 

25855,  25862,  26352,  26926, 
26927,  27223 

60 26569 

62 25863 

70 23813 

80 26004,26142 

81 24123 

85 ...26004 

86 26004,26142 

112 26926 

141 25964 

142 25964 

143 25964 

180 27223 

194....„ 55863,  26713 

271 23814,  25258 

300 24990 

444 26714 

42  CFR 

405 25456 

410 -.... 25456 

41 3 25456 

414 25456 
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415 

25456 

424 

...25456 

485 

2S456 

498 

...24957 

1  iu)jui0u  mMK 
405 

.  24549 

412 

...24716 

413 

24716 

483........ 

...24716 

485 

...24716 

43CFR 

4 

26240 

44CFR 

59 

24256 

61 

.  ,   ■ 

24256 

64 

65 24515, 

67 

Proposed  Rules: 

67 : 

45CFR 

2505 

..24512 
24516, 

..24517 
..24550 

, 24957 
26690, 
26692 

,26694 

,26715 
..25260 

46CFR 

16 

25407 

500 

..23545 

501 

.23545 

502 

23551 

503 

.23545 

504 

.23545 

506 

.23545 

507 

.23545 

508 23545 

514 ^782 

530 23782 

535 23794 

540 23545 

545 23551 

550 23551 

551 23551 

555 23551 

560 23551 

565 ...23551 

571 23551 

572 23794 

582 23545 

585 23551 

586 ^23551 

587 23551 

588 23551 

Proposed  Rules: 

356 , 24311 

47CFR 

1 .26883,  27200 

20 26885 

24 26887 

73 24522,  24523,  26327, 

26697 

74 24523 

80 „ 26885 

Proposed  Rules: 

1 .23571 

22 .'....23571 

24 .23571 

26 23571 

27 23571 

64. 28927 

73 23571,  24565,  24566, 

24567,  24996,  24997,  24998, 


26717,  26718,  26719.  26720 

74 23571 

80 ;.. 23571 

87 23571 

90 23571 

95 23571 

97 23571 

101 23571 

48CFR 

213 24528 

225 24528,24529 

252 24528.24529 

715 25407 

1815 25214 

1816 25214 

1819 25214 

1852 25214 

Proposed  Rules: 

1 26264 

12 26264 

16 24472 

23 26264 

45 23982 

48 24472 

52 23982,  24472,  26264 

215 23814 

1845 26721 

1852 26721 


48CFR 

1 

216 

223 

229 

231 

232 

238 


..24959 
...25540 
..25540 
..25540 
...25540 
.25540 
.25540 


531 27201 

571 ^7203 

Proposed  Rutes^ 

229 23816 

231 ^3816 

232 ^3816 

360 24123 

387 24123 

390 24128 

396 24128 

544 .26352 

573 27227 

577 27227 

605 23590 

611 25864 

1244 26723 

50CFR 

17 25216 

222 , 25460,27206 

223 25460,  27206 

226 24049 

285 27207 

300 26890 

600 24062 

648 24066 

660 24062,  24078.  26328 

679 24960.  25216.  27208 

Propossd  Rutss: 

1 7 25263,  26725 

20 23742 

223.... 26355 

224 26355 

226 24998.  26355 

648 25472 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  excliisioi'i  i.txn    — 
this  list  has  no  legal 
sign(ficarx». 

RULES  GOING  INTO 
EFFECT  MAY  19,  1999 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Paclwrs 
and  Stockyards 
Administration 
Grain  inspection: 
Com  oil,  protein,  and  starch; 
official  testing  service; 
published  4-19-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Emamectin  benzoate; 

published  5-19-99 
Methacrylic  copolymer 

published  5-19-99 
Sutfosulfuron;  published  5- 
19-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  sen/ices: 
International  common 
carriers;  biennial 
regulatory  review; 
published  4-19-99 
Correction;  published  4- 
28-99 
Practice  and  procedure: 
Paper  document  filings; 
deadline  extension; 
published  5-19-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Antibiotic  drug  certification; 
regulations  repealed; 
published  1-5-99 

TRANSPORTATION 
DEPARTMENT 
Fedsral  Aviation 
Administration 

Ainworthiness  directives: 
Aerospatiale;  published  5-4- 

99 
Lockheed;  published  4-14-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Fruits;  import  regulations: 


Nectarines;  comments  due 

by  5-26-99;  published  3- 

26-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Marine  mammals;  human 

handling,  care,  treatment, 

and  transportation; 

comments  due  by  5-26- 

99;  published  5-14-99 
Rats  and  mice  bred  for  use 

in  research  and  birds; 

definition  as  animals; 

rulemaking  petition; 

comments  due  by  5-28- 

99;  published  3-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 
Issuance  and  use  of 
coupons;  electronic 
benefits  transfer  systems 
approval  standards;  audit 
requirements;  comments 
due  by  5-24-99;  published 
2-23-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Organization  of  American 
States  (OAS);  model 
regulations  for  control  of 
international  movement  of 
firearms,  parts, 
components,  and 
ammunition;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  5-24- 
99;  published  4-7-99 
International  fisheries 
regulations: 
Pacific  halibut — 
Sitka  Sound;  local  eirea 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
Ocean  and  coastal  resource 
management: 

Marine  sanctuaries — 
Gulf  of  Farallones 
National  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  5-24- 
99;  published  4-23-99 


COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  maritet  designatton 
applications;  fee  schedule; 
comments  dye  by  5-24-99; 
published  4-22^99"     ^ 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Security  responsibilities;  oral 
attestation;  comments  due 
by  5-24-99;  published  3- 
25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  comments  due  by 
5-24-99;  published  4-23- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona  et  al.;  comments 
due  by  5-24-99;  published 
4-23-99 
Texas;  comments  due  by  5- 
24-99;  published  4-23-99 
Pesticide  programs: 
Federal  Insecticide, 
Fungicide,  and 
Rodenticide  Act;  plant- 
pesticide  terminok}gy; 
alternative  name 
suggestions;  comrtient 
request;  comments  due 
by  5-24-99;  published  4- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Local  competitk)n 
provisions;  comments 
due  by  5-26-99; 
published  4-26-99 
Rate  integration 
requirement;  comments 
due  by  5-27-99; 
published  5-18-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
5-24-99;  published  4-8-99 


Art(ansas;  comments  due  by 
5-24-99;  published  4-8-99 

California;  comments  due  by 
5-24-99;  published  4-8-99 

Colorado;  comments  due  by 
5-24-99;  published  4-8-99 

Kansas;  comments  due  by 
5-24-99;  published  4-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

Head  Start  Program; 

Selection  and  funding  of 
grantees;  policies  and 
procedures;  comments 
due  by  5-24-99;  published 
3-24-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  5-26-99;  published 
3-26-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Public  Health  Service 

Indian  Child  Protection  and 
Family  Vkilence  Prevention 
Act;  implementation: 

Individuals  employed  in 
positions  involving  regular 
contact  with  or  control 
over  Indian  children; 
minimum  standards  of 
character  and  employment 
suitability;  comments  due 
by  5-24-99;  published  3- 
25-99 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Abutilon  eremitopetalum, 
etc.  (245  Hawaiian 
plants);  critical  habitat 
designation  reevaluation; 
comments  due  by  5-24- 
99;  published  3-24-99 

Alabama  sturgeon; 
comments  due  by  5-26- 
99;  published  3-26-99 

JUSTICE  DEPARTMENT 

Grants: 

Justice  Programs  Office; 
violent  crimes  against 
women  on  campuses; 
comments  due  by  5-24- 
99;  published  4-23-99 

LABOR  DEPARTMENT 

Grants,  contracts,  and  other 
agreements,  and  States, 
local  govemments,  and  non- 
profit organizations;  audit 
requirements;  comments 
due  by  5-24-99;  published** 
3-25-99 
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MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEW 

COMMISSION 

Federal  Mine  Sataty  and 

Health  Review  Commission 

Procedural  rules;  comments 

due  by  5-28-99;  published 

5-7-99 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilties;  domestic  licensing: 
Nuclear  power  plants— 
Altemative  source  terms 
use;  comments  due  by 
5-25-99;  published  3-11- 
99 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 

comments  due  by  5-26-99; 

published  4-26-99 
Retirement: 

Federal  employees'  group 
life  insurance  program; 
new  premium  rates; 
comments  due  by  5-27- 
99;  published  4-27-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Canadian  tax-defenBd 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  comments 
due  by  5-28-99;  published 
3-26-99 

Canadian  tax-deferred 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  correction; 
comments  due  by  5-28- 
99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
Puget  Sound  area  waters; 
safety  improvement 
feasibility  study; 
comprehensive  cost- 
benefit  analysis; 


comments  due  by  5-24- 
99;  published  11-24-98 
Regmywas  and  marine 
parades: 

SpedeU  Olympics  1999 
Summer  Sailing  Regatta; 
comments  due  by  5-26- 
99;  published  4-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Foreign  air  carrier 
operations;  security 
programs;  comments  due 
by  5-24-99;  published  3- 
22-99 
Ainworthiness  directives: 
Airtsus;  comments  due  by  5- 

24-99;  published  4-23-99 
Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  5-28- 
99;  published  4-26-99 
Boeing;  comments  due  by 
5-26-99;  published  3-26- 
99 
'  British  Aerospace; 

comments  due  by  5-24- 
99;  published  4-23-99 
Dassault;  comments  due  by 
5-24-99;  published  5-3-99 
Eurocopter  France; 
comments  due  by  5-24- 
99:  published  3-23-99 
Fokker  comments  due  by 
5-24-99;  published  4-23- 
99 
McDonnell  Douglas; 
comments  due  by  5-24- 
99;  published  3-23-99 
New  Piper  Aircraft,  Inc.; 
comments  due  by  5-28- 
99;  published  3-19-99 
Porsche;  comments  due  by 
5-26-99;  published  3-26- 
99 
Pratt  &  Whitney;  comments 
due  by  5-24-99;  published 
4-22-99 
Sikorsky;  comments  due  by 
5-24-99;  published  3-23- 


SOCATA-Groupe 
Aerospatiale;  comments 
due  by  5-24-99;  published 
3-29-99 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  5-28- 
99;  published  4-26-99 
Class  E  airspace;  comments 

due  by  5-24-99;  published 

4-20-99 
Class  E  airspace;  correction; 

comments  due  by  5-24-99; 

published  5-4-99 
Federal  ainways  and  jet 

routbs;  comments  due  by  5- 

26-99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
DOT  cylinder 
specifications  and 
maintenance, 
requalification,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Federal  deposits;  electronic 
funds  transfers;  comments 
due  by  5-24-99;  published 
3-23-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sendee)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/redreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453/P.L  106-27 

To  designate  the  Federal 
building  located  at  709  West 
9th  Street  in  Juneau,  Alaska, 
as  ttie  "Hurff  A.  Saunders 
Federal  BuikJing".  (May  13, 
1999;  113  Stat.  52) 

S.  46(VP.L.  106-28 

To  designate  the  United 
States  courthouse  located  at 
401  South  Michigan  Street  in 
South  Bend,  Indiana,  as  the 
"Robert  K.  Rodibaugh  United 
States  Bankruptcy 
Courthouse":  (May  13,  1999; 
113  Stat.  53) 

Last  List  May  7,  1999 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
li8tproceiucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAW8-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
pubik:  laws.  The  text  of  laws 
is  not  available  through  this 
sennce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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Presidential 
Documents 


This  unique  service  provides  up- 
to-date  iftformation  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
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other  Presidential  materials 
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Documents 
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includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
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digest  of  other  Presklential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 
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Meetings: 
National  Drinking  Water  Advisory  Coimcil,  27542  * 
National  Strategy  to  Develop  Regional  Nutrient  Criteria; 

stakeholders,  27542-27543 
Urban  Wet  Weather  Flows  Advisory  Committee,  27543 
Superfimd  program: 
Prospective  purchaser  agreements — 
Fike  Chemical  Site,  WV,  27543 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Bell  Hehcopter  Textron  Canada  model  427  helicopters; 

high  intensity  radiated  fields,  27447-27450 
Domier  model  328-300  airplane;  high  intensity  radiated 
fields,  27445-27447 
PROPOSED  RULES 
Airworthiness  directives: 
Eurocopter  France,  27483-27484 
Fokker,  27480-27483 


IV 


Federal  Register / Vol.  64.  No.  97 / Thursday,  May  20,  1999 /Contents 


Airworthiness  standards: 
Special  conditions — 
Boeing  model  767-400ER  airplane;  sudden  engine 
stoppage,  27478-27480 
NOTICES 
Environmental  statements;  availability,  etc.: 

Colorado  Airspace  Initiative,  27612 
Exemption  petitions;  summary  and  disposition,  27612- 

27613 
Passenger  facility  charges;  applications,  etc.: 
Yellowstone  Regional  Airport,  27614 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27604- 
27605 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Aviation  services — 
Differential  global  positioning  systems  (GPS)  correction 
data  and  hand-held  transmitters  use  in  112-118 
MHz  bands,  27472-27476 

Federal  Election  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Bopp,  James  Jr.,  et  al.,  27478 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  27533-27542 

Applications,  hearings,  determinations,  etc.: 

PacifiCorp,  27532 

Pine  Needle  LNG  Co.,  L.L.C.;  correction,  27623 

Reliant  Energy  Gas  Transmission  Co.,  27532 

Western  Gas  Interstate  Co.,  27532 

Williston  Basin  Interstate  Pipeline  Co.,  27532-27533 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27614-27616 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  27543-27544 
Freight  forwarder  licenses: 
American  Pioneer  Shipping  LLC,  et  al.,  27544 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  rehabilitation  and  improvement  financing 
program;  regulations  governing  loans  and  loan 
guarantees,  27488-27499 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  27616 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Dell  Computer  Corp.  &  Micron  Electronics,  Inc.,  27544- 

27545 
Fitaess  Quest,  Inc.,  et  al.,  27545-27547 
Quexco,  Inc..  27547-27548 
SNIA  S.p.A.,  27548-27549 


Fish  and  Wiidlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Listing  priority  (1999  and  2000  FYs);  proposed  guidance. 
27596-27599 
Endangered  and  threatened  species  permit  applications, 
27595-27596 

Food  and  Drug  Administration 

NOTICES 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Ominicef  Oral  Suspension,  27579-27580 
Omnicef  Tablets,  27577-27578 
Tazorac,  27578-27579 
Meetings: 
Blood  Products  Advisory  Committee,  27580 
Medical  Devices  Advisory  Committee,  27580-27581 
Oncologic  Drugs  Advisory  Committee,  27581 
Transmissible  Spongiform  Encephalopathies  Advisory 
Committee,  27581-27582 
Reports  and  guidance  documents;  availability,  etc.: 
Biological;  products — 
Platelet  testing  and  evaluation  of  platelet  substitute 
products;  industry  guidance,  27582-27583 
Efficacy  studies  to  support  marketing  of  fibran  sealant 
products  manufactured  for  commercial  use;  industry 
guidance,  27583 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lolo  and  Idaho  Panhandle  National  Forests.  ID,  27504- 

27505 
Siskiyou  National  Forest.  OR,  27505-27506 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Travel  costs,  27653-27655 

NOTICES 

Interagency  Committee  for  Medical  Records: 
Medical  automation  (SF  505);  guidelines,  27554 
Medical  automation  (SF  509);  guidelmes,  27552-27553 
Medical  automation  (SF  510);  guidelines,  27553-27554 
Medical  automation  (SF  551);  guidelines,  27557-27558 
Medical  automation  (SF  559);  guidelines,  27554-27557 
Medical  automation  (SF  93);  guidelines,  27549-27552 

Meetings: 
President's  Commission  on  Celebration  of  Women  in 
American  History;  cancellation,  27558 

Privacy  Act: 
Systems  of  records,  27558-27560 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27583- 
27584 
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Housing  and  UrtNin  Development  Department 

PROPOSED  RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management,  property  disposition,  moderate 
rehabilitation,  rental  voucher  programs,  etc.; 
correction,  27623-27624 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27592-27595 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Biueau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidiunping: 
Natural  bristle  paintbrushes  and  brush  heads  from — 
China,  27506-27515 
Meetings: 

U.S.  Automotive  Parts  Advisory  Committee,  27516-27517 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Gray  Portland  cement  and  clinker  from — 
Mexico,  27517 
Applications,  hearings,  determinations,  etc.: 
Harvard  University,  et  al.,  27515-27516 
Louisiana  State  University,  27516 
University  of— 
Illinois  at  Chicago,  27516 
Maryland,  27516 

Justice  Department 

See  Antitrust  Division 

See  Federal  Bureau  of  hivestigation 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Alshabkhoim,  27601 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Violence  prevention  coordination,  27589-27591 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

l-and  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Arizona,  27599-27600 
Closure  of  public  lands: 

New  Mexico,  27600 
Oil  and  gas  leases: 

Wyoming,  27600 
Survey  plat  fiUngs: 

Arkansas,  27600-27601 

Mine  Safety  and  Health  Administration 

NOTICES 
Meetings: 
Self-rescuer  protection  and  mine  emergency  preparedness 
in  the  mining  industry,  27605 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Travel  costs ,  2  765  3-2  7655 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  27607 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Vehicles  built  in  two  stages: 
Certification  Negotiated  Rulemaking  Committee;  intent  to 
form,  27499-27503 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  27584- 

27585 
Meetings: 
National  Cancer  Institute,  27585 
National  Center  for  Research  Resources,  27585-27586 
National  Eye  Institute,  27586 
National  Instituted  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  27589 
National  Institute  of  Allergy  and  Infectious  Diseases, 

27588 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  27586-27587 
National  Institute  of  Dental  &  Craniofacial  Research 

*,  27588  ,  27587 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  27587 
National  Institute  on  Aging,  27587-27589 
National  Institute  on  Alcohol  and  AlcohoUsm,  27586 
Scientific  Review  Center,  27589 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish.  27476-27477 
PROPOSED  RULES 

Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 
Gulf  of  Farallones  National  Marine  Sanctuary,  CA; 
motorized  personal  watercraft  operation,  27484 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27517-27518 

Neighborhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  27607 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Early  site  permits  standard  design  certifications  and 
combined  hcenses  for  nuclear  power  plants: 
AP600  design  certification,  27625-27647 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas  Utihties  Electric  Co.,  27607 
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Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings: 
Panel  meeting;  Yucca  Mountain  repository,  27607-27608 

Occupational  Safety  and  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
On-site  consultation  projects;  project  manager  orientation 
course,  27605-27607 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  2760»-27610 
New  York  Stock  Exchange,  Inc.,  27610-27612 

Applications,  hearings,  determinations,  etc.: 
Allegiance  Telecom,  Inc.,  27608-27609 

Small  Business  Administration 

RULES 

Business  loans: 
504  program  financing  and  clarification  of  existing 
regulations 
Correction,  27445 

Substance  Abuse  and  Mental  Healttr  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Violmce  prevention  coordination,  27589-27591 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  27484-27487 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  27616-27617 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27617- 
27620 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27620- 
27621 
Art  objects;  importation  for  exhibition: 

Eva  Levina-Rozengolts:  Her  Life  and  Work,  27621 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  27621- 
27622 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  27622 


Separate  Parts  In  This  Issue 

Part  II 

Nuclear  Regulatory  Commission,  27625-27647 

Part  III 

Department  of  Education,  27649-27651 

Part  IV 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
27653-27655 
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Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 

Business  Loan  Program;  Correction 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Final  rule;  correction. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM154,  Special  Condition*  No. 
25-99-273-SC] 

Special  Conditions:  Domier  Model 
328-300  Airplane;  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 


SUMMARY:  SBA  published  in  the  Federal 
Register  of  January  13, 1999,  a  final  rule 
concerning  SBA's  7(a)  and  504  loan 
programs.  In  that  rule,  SBA 
inadvertently  omitted  a  phrase  in  its 
new  §  120.131.  This  correction  restores 
the  omitted  language. 

DATES:  Effective  on  May  20, 199S. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dowd,  202-205-6660. 

SUPPLEMENTARY  INFORMATION:  SBA 
published  in  the  Federal  Register  of 
January  13, 1999,  a  final  rule  regarding 
SBA's  7(a)  and  504  loan  programs.  In 
that  final  rule,  SBA  inadvertently 
omitted  a  phrase  in  its  new  §  120.131, 
entitled  "Leasing  part  of  new 
construction  or  existing  building  to 
another  business."  This  correction 
restores  the  omitted  language  to  that 
rule. 

In  the  rule  FR  Doc.  99-559  published 
on  January  13, 1999,  (64  FR  2115)  make 
the  following  correction.  In  the  first 
colimm  on  page  2118,  at  the  end  of  the 
first  sentence  of  §  120.131(a),.  insert  the 
phrase  "and  will  use  all  of  the 
additional  space  within  ten  years" 
before  the  period. 

Dated:  May  6, 1999^ 
Aids  AlTirez, 
Administrator. 

[FR  Doc.  99-12574  Filed  5-19-99;  8:45  am] 
■UJNQ  cooE  «as-oi-p 


SUMMARY:  These  special  conditions  are 
issued  for  the  Domier  Model  328-300 
airplane.  This  airplane  will  have  novel 
and  imusual  design  features  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  April  15, 1999. 
Comments  must  be  received  on  or 
before  July  6, 1999. 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  dupUcate 
to:  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel,  Attn: 
Rules  Docket  (ANM-7),  Docket  No. 
NM154. 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Regional  Coimsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM154.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  Iwlidays, 
between  7:30  a.m.  and  4  p.m.. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  FAA,  IntOTnational  Branch, 
ANM-116,  Transport  Airplane 
Directorate,  Aircraft  Certffication 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-1503;  fecsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Limited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
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however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
docket  and  special  conditions  number, 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
conmnmications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Conunents  to  Docket  No.  NM154."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  14, 1996,  the  Luftfa&t- 
Bimdesamt  (LBA)  applied  on  behalf  of 
Domier  Lufifahrt  GmbH  for  an 
amendment  to  U.S.  Type  Certificate  No. 
A45NM  to  include  the  new  Domier 
Model  328-300.  The  Model  328-300. 
which  is  a  modification  of  the  Domier 
Model  328-100  approved  under  Type 
Certificate  No.  A45NM,  will  be  a  32-34 
passenger  airplane  with  a  pressurized 
cabin  and  a  maximum  takeoff  weight  of 
33.510  pounds  (15200  kg).  The  Model 
328—300  is  of  a  high-wing  configuration, 
with  twin  turbo&n  engines  moimted 
underneath  the  wings,  and  a  horizontal 
tail  moimted  at  the  top  of  the  vertical 
fin.  The  FAA  subsequentiy  determined 
that  this  airplane  would  require  a  new 
type  certificate  because  the  type  of 
propulsion  on  this  airplane  is  being 
changed  from  tx«boprop  to  turbo^. 

The  Domier  Model  32a-300 
incorporates  an  electronic  ffight 
instrument  system  (EFIS)  for  display  of 
critical  flight  parameters  (altitude, 
airspeed,  and  attitude)  to  the  crew. 
These  displays  can  be  susceptible  to 
dismption  to  both  command/response 
signals  as  a  result  of  electrical  and 
magnetic  interfarence.  This  disruption 
of  signals  could  result  in  loss  of  all 
critical  flight  displays  and 
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annunciations  or  present  misleading 
information  to  the  pilot. 

Type  Certificatioii  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Domier  Luflfahrt  GmbH  must  show  that 
the  Model  328-300  airplane  meets  the 
applicable  provisions  of  part  25  as 
amended  by  Amendments  1  through  87 
thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Domier  Model  328- 
300  airplane  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49, 
as  required  by  §§  11.28  and  11.29,  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 


Novel  or  Unusual  Design  Features 

The  Domier  328-300  will  incorporate 
an  electronic  flight  instrument  system 
(EFIS)  that  performs  critical  functions. 
This  system  may  be  vulnerable  to  HIRF 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  applicable  regulations,  special 
conditions  are  needed  for  the  Domier 
328-300,  which  require  that  new 
electrical  and  electronic  systems,  such 
as  the  EFIS,  that  perform  critical 
functions  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both  the 
direct  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 


and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
imcertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compUance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1,  OR  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Field  strength  (volts  per  meter) 

Frequency 

US 

UK/European 

Consolidated 

Peak 

Average 

Peak 

Average 

Peak 

Average 

10  kHz-100  kHz  

30 

40 

30 

190 

20 

20 

30 

30 

80 

690 

970 

1570 

7200 

130 

2100 

500 

780 

30 
30 
30 
.  190 
20 
20 
30 
30 
80 

240 
70 

350 

300 
80 
80 

330 
20 

50 

60 

70 

200 

30 

30 

150 

70 

700 

1700 

5000 

4500 

5200 

2000 

3500 

3500 

NA 

50 

60 

70 

200 

30 

30 

30 

70 

40 

80 

360 

360 

300 

330 

270 

180 

NA 

50 

60 

70 

200 

30 

30 

150 

70 

700 

1700 

5000 

4500 

7200 

2000 

3500 

3500 

780 

50 

100  kHz-500  kHz  

60 

500  kHz-2  MHz  „ ;. 

2  MHz-30  MHz  

70 
200 

30  MHz-70  MHz 

30 

70  MHz-100  MHz  

30 

100  MHz-200  MHz 

30 
70 

200  MHz-400  MHz  ^^..4. 

400  MHz-700  MHz  ...;....! 

80 

700  MHz-1  GHz  

240 

1  GHz-2  GHz  „ 

2  GHz-4  GHz  

360 
360 

4  GHz-^  GHz  : 

6  GHz-8  GHz  

300 
330 

8  GHz-12  GHz  ' 

270 

12  GHz-18  GHz 

330 

18  GHz-40  GHz  

20 

The  field  strengttis  are  expressed  in  terms  of  peak  root-mean-square  (rms)  values. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Domier 
328-300  Model  airplane.  Should 
Domier  Luftfahrt  GmbH  apply  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 


well  imder  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  Domier 
Model  328-300  airplanes.  It  is  not  a  mle 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 


The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
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would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  pubUc  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  inunediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportimities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
44702,  44704. 


The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  follovtring  special 
conditions  are  issued  as  part  of  the  tjrpe 
certification  basis  for  Domier  Model 
328-300  airplane. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 

For  the  purpose  of  these  special 
conditions,  the  follovtring  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  woiUd  contribute  to  or  cause  a 
failiue  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  April  15, 
1999. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  99-12744  Filed  5-19-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fed«ral  Aviation  Administration 
14  CFR  Part  27 

[DockM  No.  SWOOS;  SpMiai  Condition  No. 
27-OOS-SC] 

Special  Conditions:  Bail  Halicoptar 
Textron  Canada  lAodel  427  Helicopters, 
High  Intensity  Radiated  Fields 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  condition;  request 
for  comments. 


SUMMARY:  This  special  condition  is 
issued  for  Bell  Helicopter  Textron 
Canada  (Bell)  Model  427  hehcopters. 
These  helicopters  will  have  a  novel  or 
unusual  design  featiue  associated  with 
the  installation  of  electronic  systems 
that  perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  to  protect  systems  that 
perform  critical  control  functions,  or 
provide  critical  displays,  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  This  special  condition  contains 
the  additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
wall  be  maintained  when  exposed  to 
HIRF. 

DATES:  The  effective  date  of  this  special 
condition  is  May  11, 1999.  Comments 
must  be  received  on  or  before  July  6, 
1999. 

ADDRESSES:  Comments  on  this  special 
condition  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  SWOOS, 
Fort  Worth,  Texas  76193-0007,  or 
deliver  in  duplicate  to  the  Office  of  the 
Regional  Counsel  at  2601  Meacham 
Blvd.,  Fort  Worth,  Texas  76137. 
Comments  must  be  marked:  Rules 
Docket  No.  SWOOS.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Castillo,  FAA,  Rotorcraft 
Directorate,  Rotorcraft  Standards  Staff, 
Fort  Worth,  Texas  76193-0110; 
telephone  817-222-5127,  fax  817-222- 
5961. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significanUy  delay 
issuance  of  the  approval  design  and 
thus  deUvery  of  die  affected  aircraft.  In 
addition,  notice  and  opportunity  for 


prior  pubUc  comment  are  unnecessary 
since  the  substance  of  this  special 
condition  has  been  subject  to  the  pubUc 
comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
regulatory  docket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  condition  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
.^  interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
siunmarizing  each  substantive  pubUc 
contact  with  FAA  personnel  concerning 
this  rulemaking  vdll  be  filed  in  the 
docket.  Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  special 
condition  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Rules  Docket  No. 
SWOOS."  The  postcard  vdll  be  date 
stamped  and  returned  to  the 
commenter. 

Background 

On  September  16, 1996,  Bell  applied 
for  a  type  certificate  for  the  Model  427 
helicopter.  The  Bell  Model  427 
helicopter  is  a  e-passenger  (8  including 
crew)  normal  category  helicopter  with  a 
foiu-bladed  rotor.  It  is  powered  by  two 
Pratt  and  Whitney  206D  engines  with  a 
gross  weight  of  6000  pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Bell  must  show  that  the  Model  427 
helicopter  meets  the  applicable 
provisions  of  the  regulations  as  listed 
below: 

•  14  CFR  21.29 

•  14  CFR  Part  27  as  amended  through 
and  including  amendment  27-31  and 
amendment  27-33 

•  14  CFR  Part  29  as  amended  through 
and  including  amendment  29-40,  as  it 
affects  FAR  Part  27  Appendix  C 

•  The  Amendments  of  14  CFR  Part  34 
and  Part  36  in  effect  on  the  day  the  Type 
Certificate  is  issued 

•  National  Environmental  PoUcy  Act 
of  1969 

•  Noise  Control  Act  of  1972 
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•  Any  Special  conditions, 
Exemptions,  and  Equivalent  Safety 
Findings  deemed  necessary 

In  addition,  the  certification  basis 
includes  certain  special  conditions  and 
equivalent  safety  findings  that  are  not 
relevant  to  this  special  condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  these  helicopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  imder  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Bell  Model  427 
helicopter  must  comply  with  the  noise 
certification  requirements  of  14  CFR 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §  611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§  11.28  and  11.29(b),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Shovdd  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  featvu«,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Bell  Model  427  helicopter  will 
incorporate  the  following  novel  or 
unusual  design  features:  Electrical, 
electronic,  or  a  combination  of  electrical 
electronic  (electrical/electronic)  systems 
that  perform  critical  control  functions, 
or  provide  critical  displays.  Examples  of 
such  critical  control  functions  and 
displays  are  electronic  flight 
instruments  that  will  be  providing 
displays  critical  to  the  continued  safe 
fli^t  and  landing  of  the  heUcopter 
during  operation  in  Instnunent 
Meteorological  Conditions  (IMC),  and 
Full  Authority  Digital  Engine  Controls 
(FADEC)  that  will  be  performing  engine 
control  functions  that  are  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  during  Visual  Flight  Rules 
(VFR)  and  Instrument  Flight  Rules  (IFR) 
operations. 

Discussion 

The  Bell  Model  427  helicopter,  at  the 
time  of  application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems,  such  as 
electronic  flight  instruments  and 
FADEC.  After  the  design  is  finalized. 


Bell  will  provide  the  FAA  with  a 
preliminary  hazard  analysis  that  will 
identify  any  other  critical  functions  that 
are  performed  by  the  electrical/ 
electronic  systems,  and  are  required  for 
safe  flight  and  landing. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
control  functions,  or  provide  critical 
displays.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incidents  on  the 
external  surface  of  the  helicopter.  These 
induced  transient  currents  and  voltages 
can  degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  imdergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  27.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technologicsd  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  increased  use  of  sensitive  electronics 
that  perform  critical  functions,  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  futiu-e. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 


electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  coimtries  have 
identified  two  levels  of  the  HIRF 
environment  that  a  helicopter  could  be 
exposed  to — one  environment  for  Visual 
Flight  Rules  (VFR)  operations  and  a 
different  enviromnent  for  Instrument 
Flight  Rules  (IFR)  operations.  While  the 
HIRF  rulemaking  requirements  are  being 
finalized,  the  FAA  is  adopting  a  special 
condition  for  the  certification  of  aircraft 
that  employ  electrical/electronic 
systems  that  perform  critical  control 
functions,  or  provides  critical  displays. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  helicopters'  electrical/ 
electronic  systems  and  associated 
wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
believed  to  represent  the  exposing  for  a 
helicopter  operating  imder  VFR  or  IFR. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  HIRF.  Reliance 
on  a  system  with  similar  design  features 
for  redundancy,  as  a  means  of 
protection  against  the  effects  of  external 
HIRF,  is  generally  insufficient  because 
all  elements  of  a  redimdant  system  are 
likely  to  be  concmxently  exposed  to  the 
radiated  fields. 

This  special  condition  will  require  the 
systems  that  perform  critical  control 
functions  or  provide  critical  displays,  as 
installed  in  the  aircraft,  to  meet  certain 
standards  based  on  either  a  defined 
HIRF  environment  or  a  fixed  value 
using  laboratory  tests.  Control  system 
failures  and  malfunctions  can  more 
directly  and  abruptly  contribute  to  a 
catastrophic  event  than  display  system 
failures  and  malfunctions.  Therefore,  it 
is  considered  appropriate  to  require 
more  rigorous  HIRF  verification 
methods  for  critical  control  systems 
than  for  critical  display  systems. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
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functions  are  not  adversely  affected 
when  the  aircralt  is  exposed  to  the 
defined  HIRF  test  environment.  The 
FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  critical  control  functions 
in  helicopters.  The  test  environment 
defined  in  Table  2  is  acceptable  for 
critical  display  systems  in  helicopters. 
The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
control  functions  or  provide  critical 
displays  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KHz  to  18  GHz. 
If  a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  is 
appropriate  for  critical  display  systems. 
A  level  of  200  v/m  is  appropriate  for 
critical  control  functions.  Laboratory 
test  levels  are  defined  according  to 
RTCA/DO-160D  Section  20  Category  W 
(100  v/m  and  150  mA)  and  Category  Y 
(200  v/m  and  300  mA).  As  defined  in 
DO-160D  Section  20,  the  test  levels  are 
defined  as  the  peak  of  the  root  means 
squared  (rms)  envelope.  As  a  minimum, 
the  modulations  required  for  RTCA/ 
DO-160D  Section  20  Categories  W  and 
Y  will  be  used.  Other  modulations 
should  be  selected  as  the  signal  most 
likely  to  disrupt  the  operation  of  the 
system  under  test,  based  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst-case 
.  modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz.  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Applicants  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
imsafe  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection.  A  system  may  perform 


both  critical  and  non-critical  functions. 
Primary  electronic  flight  display 
systems  and  their  associated 
components  perform  critical  functions 
such  as  attitude,  altitude,  and  airspeed 
indications.  HIRF  requirements  would 
apply  only  to  the  systems  that  perform 
critical  functions,  including  control  and 
display. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  diuing 
and  after  exposure  to  required    • 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case-by-case  basis. 

Table  1.— VFR  Rotorcraft  Field 
Strength  Volts/Meter 


Frequency 

Peak 

Average 

10-100  KHz 

150 

200 

200 

200. 

200 

200 

200 

730 

1400 

5000 

6000 

7200 

1100 

5000 

2000 

1000 

150 
200 
200 
200 
200 
200 
200 
200 
240 
250 
490 
400 
170 
330 
330 
420 

100-500  

500-2000  

2-30  MHz  

30-100  

100-200  

200-400  

400-700  ...^ 

700-1000  ...: 

1-2  GHz 

2-^ 

4-6 

6-8 

8-12 

12-18  

18-40 

Table  2.— IFR  Rotorcraft  Field 
Strength  Volts/Meter 


Frequency 


10-100  KHz 

100-500  

500-2000  .... 
2-30  MHz  ... 

30-70 

70-100 

100-200  

200-400 , 

400-700  

700-1000  

1-2  GHz  

2-4 

4-« 

6-8 

8-12 

12-18  

1&-40 


Peak         Average 


SO 

50 

50 

50 

50 

50 

100 

100 

SO 

50 

SO 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

Applicability 

As  previously  discussed,  this  special 
condition  is  applicable  to  Bell  Model 
427  helicopters.  Should  Bell  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 


incorporating  the  same  novel  or  unusual 
design  feature,  the  special  condition 
would  apply  to  that  model  as  well 
imder  the  provisions  of  §  21.101(a)(1), 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  featiues  on  the 
helicopter. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason  and 
because  a  delay  would  significanUy 
affect  the  certification  of  the  helicopter, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  this  special  condition  upon  ' 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above.  • 

List  of  Subjects  in  14  CFR  Part  27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safely. 

The  authority  citation  for  these  special 
conditions  is  as  follows:  42  U.S.C.  7572;  49 
U.S.C.  106(g),  40105.  40113.  44701-44702, 
44704.  44709.  44711,  44713.  44715,  45303. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  Bell  Helicopter 
Textron  Canada  Model  427  helicopters. 

Protection  for  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 
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Issued  in  Fort  Worth,  Texas,  on  May  11, 
1999. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-12743  Filed  S-19-99;  8:45  am) 

BULMQ  CODE  4*10-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
PL-64-2-6807:  FRL-634S-7] 
RIN206O-AF29 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
FMroalloys  Production: 
FSrromanganese  and  Sllicomanganese 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  action  finalizes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  ferroalloys 
production:  ferromanganese  and 
silicomanganese.  This  rule  was    : 
proposed  imder  the  title  of  "national 
emission  standards  for  hazardous  air 
pollutants  for  ferroalloys  production." 
The  EPA  changed  the  title  of  the  final 
rule  to  reflect  the  specific  ferroalloy 
jproduced  (ferromanganese  and 
silicomanganese)  at  the  only  existing 
source  to  be  regulated.  The  EPA  also  has 
deleted  the  proposed  applicability  to 
ferrochromiiun  production  with  this 
action  and  withdrawn  the  proposed  rule 
for  ferronickel  production  facilities. 

The  EPA  has  identified 
ferromanganese  and  silicomanganese 
facilities  as  major  sources  of  hazardous 
air  pollutants  (HAP)  emissions  of 
manganese.  Manganese  can  adversely 
affect  hmnan  health.  The  effects  of 
chronic  human  exposure  to 
environmental  levels  of  manganese 
through  inhalation  include  subtle  but 
not  insignificant  effects  on  the  central 
nervous  system.  These  effects,  reported 
in  workers  exposed  to  manganese, 
include  slow  visual  reaction  time,  loss 
of  eye-hand  coordination,  and  imprecise 
hand  movements  caused  by  small 
tremors.  The  NESHAP  requires  affected 
sources  to  meet  emission  standards  that 
reflect  the  application  of  maximimi 
achievable  control  technology  (MACT). 
DATES:  Effective  Date.  The  final  rule  is 
effective  May  20, 1999. 

Judicial  Review.  Under  Clean  Air  Act 
section  307(b),  judicial  review  of  this 
nationally  applicable  final  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 


for  the  District  of  Columbia  Circuit 
within  60  days  of  publication  of  this 
rule.  Under  section  307{b)(2},  the 
regulations  that  are  the  subject  of  this 
action  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  brought  by 
EPA  in  reliance  on  them. 
ADDRESSES:  Docket.  All  information 
considered  by  the  EPA  in  developing 
this  rulemaking,  including  public 
comments  on  the  proposed  rule  and 
other  information  developed  by  the  EPA 
in  addressing  those  comments  since 
proposal,  is  located  in  PubUc  Docket 
No.  A-92-59  at  the  following  address: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8:00  a.m.  to  5:30  p.m., 
Monday  through  Friday.  Materials 
related  to  this  rulemaking  are  available 
upon  request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548  or  7549.  The 
FAX  niunber  for  the  Center  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Conrad  Chin,  Metals  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  (919)  541-1512; 
facsimile  (919)  541-5600,  electronic 
mail  address 

"chin.conrad@epamail.epa.gov'. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  action  regulates  entities  that  are 
industrial  facilities  producing 
ferromanganese  or  silicomanganese. 
Regulated  categories  and  entities 
include  those  sources  listed  in  the 
following  primary  Standard  Industrial 
Classification  code:  3313, 
Electrometallurgical  Products,  Except 
Steel. 

This  description  provides  a  guide  for 
readers  regarding  entities  regulated  by 
this  final  action.  It  lists  the  types  of 
entities  that  the  EPA  is  aware  of  that 
would  be  regulated.  To  determine 
whether  a  faciUty  is  regulated,  the 
owner  or  operator  should  examine  the 
applicability  criteria  in  §  63.1650  of  the 
rule.  At  this  time,  the  EPA  knows  of 
only  one  facility  (the  Elkem  Metals 
Company  plant  in  Marietta,  Ohio)  that 
is  subject  to  the  final  rule.  Direct 
questions  regarding  the  appUcability  of 
this  action  to  a  particular  entity  should 
be  directed  to  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATKM 


CONTACT  section  or  the  relevant 
permitting  authority. 

Electronic  Access 

This  document,  the  regulatory  text, 
and  other  background  information  are 
available  in  Docket  No.  A-92-59,  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES),  or  through  the 
EPA  web  site  at:  http://www.epa.gov/ 
ttn/oarpg. 

Preamble  Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  statutory  and  regulatory 
authority  for  the  final  rule? 

B.  What  are  the  benefits  and  costs  of  the 
final  rule? 

C.  How  did  the  public  participate  in 
developing  the  rule? 

n.  Sununary  of  Final  Rule 
m.  Significant  Conunents  and  Changes  to  the 
Proposed  Rule 

A.  Should  the  EPA  Bnalize  the  proposed 
ferronickel  rule? 

B.  Does  the  final  rule  regulate 
ferrochromiiun  production? 

C.  Is  the  format  for  the  proposed  furnace 
standards  appropriate? 

D.  Should  the  EPA  set  separate  standards 
for  each  furnace? 

E.  Should  the  EPA  change  its  technical 
approach  for  selecting  the  numerical 
emissions  standards  for  submerged  arc 
furnaces? 

F.  What  are  the  final  standards  for  existing 
furnaces? 

G.  What  are  the  final  standards  for  new  or 
reconstructed  furnaces? 

H.  What  are  the  final  standards  for  new  or 

reconstructed  metal  oxygen  reduction 

processes? 
I.  How  is  the  scrubber  pressure  drop 

operating  parameter  value  to  be 

determined? 
J.  What  are  the  final  monitoring 

requirements  for  baghouses? 
K.  How  were  performance  testing  issues 

raised  in  the  public  comments  resolved? 
rV.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Executive  Order  12875 

D.  Executive  Order  13084 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act 

G.  Paperwork  Reduction  Act 

H.  Protection  of  Children  from       , 
Environmental  Health  Risks  and  Safety 
Risk  Under  Executive  Order  13045 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Background 

A.  What  Is  the  Statutory  and  Regulatory 
Authority  for  the  Final  Rule? 

Section  112  of  the  Clean  Air  Act  (Act) 
requires  that  the  EPA  promulgate 
regulations  to  control  HAP  emissions 
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from  major  and  area  sources.  The 
control  of  HAP  is  achieved  through 
promulgation  of  emission  standards 
under  section  112(d)  and  (f)  and 
operational  and  work  practice  standards 
under  section  112(h)  for  categories  of 
soiuces  that  emit  HAP. 

The  statutory  authority  for  this  action 
is  provided  by  sections  101, 112, 114, 
116,  and  301  of  the  Act  as  amended  (42 
U.S.C.  7401,  7412,  7414, 7416, and 
7601). 

B.  What  Are  the  Benefits  and  Costs  of 
the  Final  Rule? 

The  final  rule  is  expected  to  apply  to 
only  one  facility,  the  Elkem  Metals 
Company  plant  in  Marietta,  Ohio 
(Elkem).  The  following  discussion  of 
environmental,  energy,  and  economic 
impacts  is  limited  to  this  facility.  No 
new  facilities  are  anticipated. 

The  EPA  believes  that  the  final 
standards  will  have  the  primary  effect  of 
codifying  existing  control  eqiupment 
and  practices.  Therefore,  no  additional 
emission  control  equipment  would  be 
required  to  comply  with  the  final 
standards,  and  no  significant  emission 
reduction  or  other  environmental 
impacts  are  anticipated  to  result  from 
this  rulemaking. 

Cost  and  economic  impacts  are 
expected  to  be  minimal.  The  only  costs 
associated  with  the  final  standards  are 
those  required  to  perform  compliance 
assurance  activities  such  as  performance 
testing,  monitoring,  reporting,  and 
recordkeeping.  However,  these  costs  are 
minor  compared  to  costs  already 
inciured  by  the  facility  in  meeting  its 
permit  obligations  for  criteria 
pollutants.  Section  IV.F.  of  this 
preamble  addresses  the  biuden 
associated  with  recordkeeping  and 
reporting. 


C.  How  Did  the  Public  Participate  in 
Developing  the  Rule? 

Prior  to  proposal,  the  EPA  met  with 
industry  representatives  and  State 
regulatory  authorities  several  times  to 
discuss  the  data  and  information  used  to 
develop  the  proposed  standards.  In 
addition,  these  and  other  potential 
stakeholders,  including  equipment 
vendors  and  environmental  groups,  had 
opportimity  to  comment  on  die 
proposed  standards. 

The  proposed  standards  were 
pubUshed  in  the  Federal  Register  on 
August  4, 1998  (63  FR  41508).  The 
preamble  to  the  proposed  standards 
■  discussed  the  availability  of  technical 
support  dociunents,  which  described  in 
detail  the  information  gathered  during 
the  standards  development  process. 
Public  comments  were  solicited  at 
proposal. 

The  EPA  provided  interested  persons 
the  opportimity  for  oral  presentation  of 
data,  views,  or  argiunents  concerning 
the  proposed  standards  in  a  public 
hearing.  However,  no  member  of  the 
pubUc  requested  to  speak  at  a  hearing, 
so  none  was  held. 

The  original  pubUc  comment  period 
ended  on  October  5, 1998.  However,  at 
the  request  of  the  only  affected  facility, 
the  EPA  extended  the  comment  period 
to  November  4, 1998  (63  FR  54646). 
During  the  comment  period,  the  EPA 
received  four  comment  letters  on  the 
proposed  standards.  In  the  post- 
proposal  period,  the  EPA  talked  with 
commenters  and  other  stakeholders  to 
clarify  comments  and  to  assist  in  the 
EPA's  analysis  of  the  comments. 
Records  of  these  contacts  are  found  in 
the  final  rulemaking  docket.  All  of  the 
comments  have  been  carefully 
considered,  and,  where  appropriate. 

Emission  Standards 


changes  have  been  made  in  the  final 
standards. 

In  a  separate  action,  the  EPA 
proposed  supplemental  requirements 
(64  FR  7149)  on  February  12. 1999.  to 
modify  the  use  of  bag  leak  detection 
systems  in  rules  proposed  for  the  source 
categories  of  ferroalloys  production, 
mineral  wool  production,  primary  lead 
smelting,  and  wool  fiberglass 
manufacturing.  The  public  comment 
period  on  the  supplemental 
requirements  ended  on  March  15. 1999, 
and  foiu  letters  were  received.  The  EPA 
considered  these  comments  in  preparing 
the  final  ferroalloys  regulation. 

n.  Summary  of  Final  Rule 

The  NESHAP  will  apply  to  new  and 
existing  ferroalloy  production  facilities 
that  manufactiue  ferromanganese  and 
sihcomanganese  and  are  major  sources 
of  HAP  emissions  or  are  co-located  at 
major  sources  of  HAP  emissions.  The 
following  HAP  emission  sources  at  a 
ferroalloy  production  facility  will  be 
affected  by  the  rule: 

•  Submerged  arc  furnaces 

•  Metal  oxygen  refining  (MOR) 
process 

•  Crushing  and  screening  operations 

•  Fugitive  dust  sources. 

The  rule  contains  emission  standards 
that  limit  particidate  matter  emissions 
from  existing  and  new  or  reconstructed 
emission  sources.  The  limits  for  the 
submerged  arc  furnaces  depend  on  the 
product  produced  and  furnace  design. 
The  rule  also  sets  limits  for  the  air 
pollution  control  devices  associated 
with  the  MOR  process  and  crushing  and 
screening  operations.  The  following 
table  summarizes  the  emission 
standards,  by  process. 


New  or  reconstructed  or  existing 
source 

New  or  reconstructed 

Existing , 

Existing _ 

New.  reconstmcted,  or  existing 

New  or  reconstructed 

Existing 


Affected  source 


Applicable  particulate  matter  emission  standards 


Submerged  arc  fumace  (primary  and  tapping) 


Open  submerged  arc  fumace  (primary  and  tap- 
ping). 


Semi-sealed  submerged  arc  fumace  (primary,  tap- 
ping, and  vent  stacks). 

MOR  process  

Individual  equipment  associated  with  ttie  cmshing 
and  screening  operation. 

Individual  equipment  associated  witfi  the  coishing 
arnJ  screening  operation. 


1.  0.23  kg/hr/MW  (0.51  Ib/hr/MW),  or 

2.  35  mg/dscm  (0.015  gr/dscf). 

1.  16.3    kg/hr    (35.9    Ib/hr)    when    producing 
silkXKnanganese. 

2.  6.4    kg/hr    (14.0    Ib/hr)    when    producing 
ferromanganese. 

11.2  kg/hr  (24.7  Ih/hr). 

69  mg/dscm  (0.03  gr/dscf). 
50  mg/dscm  (0.022  gr/dscf). 

69  mg/dscm  (0.03  gr/dscf). 


The  final  standard  establishes  an 
opacity  limit  on  the  shop  buildings 
housing  one  or  more  of  the  submerged 


arc  furnaces.  The  shop  building  opacity 
limit  addresses  fumace  process  fugitive 
emissions  that  escape  capture  by  the 


fumace  hood  and  ventilation 
equipment. 
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The  final  standards  impose  a  duty  on 
the  owner  or  operator  to  prepare  and 
operate  according  to  a  higitive  dust 
control  plan  that  describes  the  measiires 
that  will  be  put  in  place  to  control 
fugitive  dust  sources.  This  duty  to 
operate  will  be  incorporated  into  the 
facility's  operating  permit  issued  by  the 
designated  permitting  authority  under 
40  CFR  part  70. 

Proper  maintenance  of  emission 
sources  and  air  pollution  control 
devices  to  minimize  HAP  emissions  is 
an  essential  component  of  the  final 
standards.  In  addition  to  satisfying  the 
maintenance  requirements  imposed  by 
the  part  63  General  Provisions,  owners 
and  operators  must  develop  and 
implement  a  written  maintenance  plan 
for  each  air  pollution  control  device. 
The  procediu^s  specified  in  the 
maintenance  plan  shall  include  a 
preventive  maintenance  schedule  that  is 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions. 

Finally,  the  owner  or  operator  must 
also  perform  monthly  inspections  of  the 
equipment  that  is  important  to  the 
performance  of  the  furnace  capture 
systems. 

The  rule  also  contains  detailed 
compliance  provisions  that  establish 
compliance  dates,  as  well  as  provisions 
for  performance  testing,  monitoring, 
recordkeeping,  and  reporting. 

ni.  Significant  Comments  and  Changes 
to  the  Proposed  Rule 

Following  is  a  discussion  of  the 
significant  comments  received  on  the 
proposed  rule  and  the  resulting  changes 
in  the  final  rule.  The  dociunent, 
"Technical  Document  for  Promulgation 
of  Standards:  Ferromanganese  and 
Silicomanganese  NESHAP  Comment 
and  Response  Svunmary"  is  available  in 
the  docket  and  contains  a  detailed 
summary  of  all  of  the  comments  and 
responses.  This  document  is  also 
available  on  the  EPA's  web  site  (http:/ 
/www.epa.gov/ttn/oarpg)  and  fi'om  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice. 

In  addition  to  changes  resulting  from 
the  consideration  of  significant 
comments,  the  EPA  made  several 
clarifying  and  formatting  changes  to  the 
final  regulation.  For  example,  the 
compliance  demonstration  section  was 
restructwed  to  clarify  requirements  and 
improve  its  readability.  The 
requirements  for  fugitive  dust  control 
measures  were  condensed  to  essential 
requirements.  None  of  these  changes 
were  substantive. 


A.  Should  the  EPA  Finalize  the 
Proposed  Ferronickel  Rule? 

When  the  proposed  rule  was 
published  in  August  1998,  the  only 
existing  facility  in  the  United  States 
producing  ferronickel  (Glenbrook  Nickel 
Company)  had  suspended  operations. 
Since  then,  the  company  has  said  they 
will  permanently  close  the  facility.  The 
EPA  has  decided  to  exercise  its 
authority  to  withdraw  the  proposed  rule 
because  there  is  no  major  source 
currently  operating  or  expected  to  begin 
operating  that  would  emit  the  HAP 
associated  with  ferronickel  production. 
Should  a  new  major  soiuce  of 
ferronickel  production  commence 
operation  after  promulgation,  the  EPA 
will  evaluate  at  that  time  how  and 
whether  to  set  a  MACT  standard. 

B.  Does  the  Final  Rule  Regulate 
Ferrochromium  Production? 

The  EPA  included  ferrochromium 
production  at  proposal  because  of 
provisions  contained  in  Elkem's  State 
operating  permit  which  provides  for  the 
possibility  of  converting  one  or  more 
furnaces  to  ferrochromiiun  production. 

The  commenters  argued  that  using  the 
same  limits  for  ferrochromiiun 
production  as  those  established  for 
ferromanganese  or  silicomanganese  is 
technically  imjustified.  Ferrochromium 
production  operates  at  much  higher 
furnace  loads  and  temperatures  and, 
consequently,  has  a  higher  emission 
potenticil  than  other  alloys.  Upon 
reexamination,  the  EPA  agrees  that  it 
should  not  assiune  that  limits  developed 
for  ferromanganese  or  silicomanganese 
production  are  appropriate  for 
ferrochromiiun  production. 

In  deciding  whether  to  withdraw 
ferrochromium  production  from  the 
rule,  the  EPA  considered  the  likelihood 
that  an  affected  source  would  convert  an 
existing  furnace  to  produce 
ferrochromium.  A  primary 
consideration  was  the  recent  closure  of 
the  only  domestic  producer  of 
ferrochromium  due  to  poor  market 
conditions  and  price  competition  from 
imports.  The  EPA  thinks  it  unlikely  that 
an  affected  source  would  start 
producing  ferrochromium  under  these 
conditions.  Therefore,  the  EPA  has 
withdrawn  ferrochromium  production 
from  the  final  rule.  Should  an  affected 
source  convert  to  ferrochromium 
production  or  a  new  source  commence 
operation  after  promulgation,  the  EPA 
will  evaluate  at  that  time  how  and 
whether  to  set  MACT  standards  for 
ferrochromium  production. 


C.  Is  the  Format  for  the  Proposed 
Furnace  Standards  Appropriate? 

One  commenter  disagreed  with  the 
proposed  format  of  the  furnace 
standards,  which  is  in  units  of 
"kilograms  per  hour  per  megawatt  (kg/ 
hr/KfW)  (pounds  per  hour  per  megawatt 
[Ib/hr/MW])."  The  commenter  agreed 
that  production  is  a  function  of  power 
consiunption,  but  stated  that  existing 
data  show  emissions  bom  furnaces  are 
not  solely  a  function  of  furnace  load. 
Instead,  several  other  factors  affect 
emissions.  For  example,  when  furnace 
operations  are  "rou^,"  steps  to 
decrease  the  load  may  result  in 
increased  emissions.  Furthermore,  the 
variability  of  furnace  operations  and 
emissions  is  demonstrated  in  the 
statistical  variability  of  the  stack  test 
data. 

In  considering  this  comment,  the  EPA 
reviewed  the  data  supplied  by  the 
commenter  and  conducted  a  linear 
regression  analysis  of  the  emission  test 
data  for  furnaces  #1  and  #12  to  evaluate 
the  strength  of  the  correlation  between 
power  input  and  scrubber  emissions. 
The  calculated  correlation  coefficients 
were  0.03  and  0.08,  far  from  the  perfect 
correlation  indicated  by  a  value  of  one. 
These  residts  clearly  show  that  there  is 
no  significant  correlation  between 
emissions  and  power  input.  Therefore, 
the  EPA  has  changed  the  format  of  the 
standard  for  existing  furnaces  to  a 
straight  mass  rate  basis,  kilograms  per 
hour  (kg/hr)  (pounds  per  hour  [Ib/hr]). 

D.  Should  the  EPA  Set  Separate 
Standards  for  Each  Furnace? 

One  commenter  asked  EPA  to  set 
separate  standards  for  furnaces  #1  and 
#12,  because  the  products  and  operating 
conditions  differ.  High  carbon 
ferromanganese  is  made  from  a  blend  of 
coke  and  ore,  plus  some  recycled 
materials.  Under  ideal  conditions,  the 
operation  is  relatively  quiet  with  only 
light  fiaming  and  fuming  at  the  top  of 
the  furnace.  In  contrast, 
silicomanganese  is  produced  from  a 
variety  of  slags,  scrap  products, 
metallics,  low  grade  ores,  and  cokes. 
Silicomanganese  operates  at  a  higher 
power  load,  has  hotter  and  more  open 
top  conditions,  and  emits  considerably 
more  fume.  Based  on  a  statistical 
analysis,  the  commenter  claimed  that 
there  is  a  statistically  significant 
difference  in  mean  emission  levels 
between  the  two  furnaces. 

Based  on  a  thorough  review  of  the 
data  submitted  by  the  commenter,  the 
EPA  agrees  the  data  demonstrate 
substantially  lower  emissions  from 
furnace  #12  than  from  furnace  #1. 
Although  both  furnaces  are  of  the  same 
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open  design,  furnace  #1  typically 
produces  silicomanganese,  while 
furnace  #12  produces  ferromanganese. 
This  difference,  combined  with  the 
change  in  format  of  the  standard,  leads 
the  EPA  to  establish  separate  standards 
for  each  furnace. 

E.  Should  the  EPA  Change  Its  Technical 
Approach  for  Selecting  the  Numerical 
Emission  Standards  for  Submerged  Arc 
Furnaces? 

As  described  below,  the  EPA 
reevaluated  the  data  base  used  to  select 
the  numerical  emission  standards  for 
submerged  arc  furnaces.  However,  the 
EPA  maintained  its  overall  technical 
approach  of  setting  the  limits  based  on 
the  performance  achieved  by  the 
individual  furnaces. 

Use  of  upper  prediction  limits. 
Commenters  disagreed  with  EPA's 
technical  approach  to  evaluating  test 
data  for  use  in  setting  MACT.  They 
proposed  that  EPA  should  set  emission 
standards  that  accoimt  for  the  natural 
variability  of  the  operations.  In 
particular,  the  EPA  should  use 
prediction  limits  to  calculate  an  upper 
limit  on  the  observations  to  be  expected 
during  futiire  performance  tests.  The 
commenters  evaluated  the  false  positive 
rates  (FPR)  expected  from  the  proposed 
standards  and  compared  the  effect  on 
the  FPR  to  the  EPA  standard  and  the 
existing  Ohio  permit  emission  limits. 
The  FPR,  or  significance  level  of  a 
statistical  test,  is  the  probability  of 
finding  an  exceedance  when,  in  fact, 
there  has  been  no  systematic  change  in 
the  process  generating  the  observations. 
The  commenter  distinguished  between 
the  per-comparisbn  FPR  (the  chance  of 
one  or  more  exceedances  at  any  single 
monitoring  location)  and  the  facility- 
wide  FPR  (the  chance  of  one  or  more 
exceedances  at  the  whole  facility.)  The 
commenter  calculated  FPR  well  in 
excess  of  the  desired  rates  (at  least  for 
furnaces  #1  and  #18),  resiUting  in 
approximately  a  41  percent  or  51 
percent  probability  of  an  exceedance  at 
one  or  more  monitoring  locations  during 
each  event. 

'  The  EPA  disagrees  with  the 
commenter's  proposed  approach  to 
setting  the  MACT  standards  for  furnace 
primary  and  tapping  emissions.  Instead, 
the  appropriate  way  to  set  these 
standards  is  to  rely  on  the  results  of 
performance  testing,  which  in  tara 
establish  compliance  criteria  in  the  form 
of  emission  limits.  These  compliance 
criteria  establish  an  expectation  for  the 
operation  and  maintenance  parameters 
needed  to  ensure  that  the  source 
continues  to  meet  the  required  emission 
limits.  Subsequent  performance  tests  are 
a  measure  of  the  owner  or  operator's 


ability  to  operate  and  mnintnin  the 
affected  air  pollution  control  device  and 
associated  emission  sources  such  that 
the  emission  limit  is  maintained.  The 
required  maintenance  and  monitoring  of 
the  control  device  and  associated 
parameters  contribute  to  assurances  that 
standards  are  met  between  the  required 
performance  tests. 

The  soiuces  cited  by  the  commenter 
justifying  statistical  techniques  to 
establish  FPR  (or  upper  prediction 
limits)  are  based  on  frequent  monitoring 
of  niunerous  events.  However,  the  data 
base  supporting  selection  of  the  MACT 
standards,  while  considered  relatively 
extensive  from  a  MACT  standard-setting 
perspective,  is  limited  to  a  handful  of 
annual  events.  The  commenter's 
proposed  methodology  would 
"penalize"  the  much  smaller  MAGT 
data  base,  because  it  would  take  a  much 
larger  sample  size  to  achieve  the 
suggested  proposed  FPR.  A  mitigating 
factor  to  the  relatively  small  sample  size 
of  the  MACT  approach  is  based  on  the 
fact  that  soiuce  testing  is  a  relatively 
infrequent,  but  planned,  occurrence. 
Prior  to  conducting  the  test,  the  soiut:e 
should  take  steps  to  ensiu«  maximum 
performance  of  the  control  device,  so 
long  as  "representative"  operating 
conditions  are  maintained.  By  taking 
these  steps,  the  owner  or  operator  is 
expected  to  exert  significant  control 
over  the  outcome  of  the  test. 

The  EPA  also  disagrees  with  the 
commenter's  assertion  that  the 
standards  should  be  set  such  that 
exceedances  at  any  point  in  the  facility 
are  avoided.  The  intent  of  setting 
individual  standards  is  to  ensure  that 
each  emission  source  and  its  associated 
air  pollution  control  device  are  operated 
and  maintained  so  that  the  emission 
standard  is  met. 

The  above  language  does  not  prevent 
EPA  from  using  statistical  and  other, 
relevant  information  to  verify  the 
validity  or  reasonableness  of  standards 
it  may  set.  As  discussed  in  section  in.F., 
the  EPA  considered  the  possibility  of 
excessive  exceedances  in  establishing 
the  final  emission  limits. 

Data  excluded  from  the  analysis.  One 
commenter  said  EPA  both  incorrectly 
excluded  certain  test  data  from  its 
analyses  and  included  other  data.  As 
suggested  by  the  commenter,  the  EPA 
reviewed  the  data  that  were  included  in 
the  analysis  and  the  basis  for  the 
exclusion  of  any  data  points.  The  EPA 
also  performed  a  quality  assurance 
check  of  the  data  set.  In  a  few  cases,  the 
EPA  identified  discrepancies  in  the 
emissions  data  submitted  by  the 
commenter.  Where  indicated,  thes6  data 
were  corrected.  The  final  data  set  used 
by  EPA  is  in  the  comment  summary  and 


response  document  referenced  at  the 
beginning  of  section  III. 

As  a  first  step  in  reanalyzing  the  data, 
the  EPA  considered  whether  there  were 
any  statistical  outliers  in  the  data  set 
The  EPA  identified  the  April  1997  test 
on  the  furnace  #1  scrubber  and  run  1  of 
the  November  1992  test  on  furnace  #12 
as  statistical  ouUiers  using  procedures 
in  American  Society  for  Testing  and 
Materials  Designation  E  178-94, 
Standard  Practice  for  Dealing  with 
Outiytag  Observations.  Consistent  with 
the  approach  recommended  by  the 
commenter,  these  data  were  excluded 
from  further  consideration. 

The  EPA  also  excluded  the  November 
1994  test  on  the  furnace  #18  vent  stacks, 
because  every  run  exceeded  the  State 
emission  limit  for  the  entire  furnace.  In 
addition,  the  statistical  analysis 
identified  these  results  as  outliers. 

F.  What  Are  the  Final  Standards  for 
Existing  Furnaces? 

One  commenter  suggested  the 
following  alternatives  to  EPA's 
proposed  emission  limits  for  existing 
furnaces: 

•  Revise  emission  limits  based  on  a 
parametric  data  analysis. 

•  Replace  limits  with  equipment 
standards  or  work  practice 
requirements. 

•  Use  existing  State  emission  limits. 
Parametric  data  analysis.  The 

commenter  recommended  that  EPA 
compute  the  required  emission 
standards  using  the  99-percent  upper 
prediction  limits  based  on  the  available 
emissions  test  data  and  suggested 
numerical  limits.  With  the  change  in 
format,  the  specific  limits  suggested  by 
the  commenter  are  no  longer  relevant. 
The  EPA  also  has  decided  to  issue 
separate  regulations  for  furnaces  #1  and 
#12.  However,  the  EPA  did  consider 
comments  regarding  the  overall 
approach  used  to  establish  emission 
limits. 

As  discussed  in  section  in.E.,  the  EPA 
does  not  believe  that  using  statistical 
analyses  to  set  MACT  standards  is 
appropriate.  Instead,  in  cases  where 
there  are  ample  emissions  tests  data  on 
specific  air  pollution  control  devices,  as 
in  this  case,  the  EPA  has  historically  set 
emission  limits  based  on  the  highest 
valid  data  point  recorded  under 
representative  and  normal  operating 
conditions.  This  approach  is  consistent 
with  the  approach  taken  at  proposal. 

The  performance  test  data  consist  of 
compliance  tests  for  particulate  matter 
standards  that  were  conducted  for  the 
State  of  Ohio  over  a  6-year  period  The 
final  data  set,  adjusted  for  ouUiers  and 
out-of-compliance  tests,  includes  six 
tests  of  the  furnace  #1  scrubber,  seven 
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tests  of  the  furnace  #1  baghouse,  seven 
tests  of  the  furnace  #12  scrubber,  six 
tests  of  the  furnace  #18  scrubber,  and 
four  tests  of  the  furnace  #18  vent  stacks. 

The  MACT  for  this  industry  (and 
source)  is  the  level  of  performance 
achieved  by  the  existing  control 
equipment.  In  order  to  set  the  emission 
limit,  the  EPA  considered  the  highest 
valid  test  results  obtained  for  each 
furnace.  Then,  the  EPA  adjusted  these 
results  upward  slightly  (approximately 
7.5  percent)  to  account  for  measiirement 
error  and  other  variabilities  inherent  in 
the  test  procediu^.  Next,  the  EPA 
compared  these  results  to  the  existing 
State  permit  limits  and  the  90-percent 
upper  prediction  limit,  as  indicators  of 
the  source's  ability  to  achieve  the  final 
adjusted  results. 

For  furnaces  #1  and  #12,  the  analysis 
shows  that  the  adjusted  test  resiilts 
reflect  these  furnaces'  ability  to  meet  the 
limits  on  an  on-going  basis. 
Coincidentally,  these  limits  also  are 
comparable  to  the  existing  State  permit 
limits.  Based  on  this  analysis,  the  EPA 
decided  to  set  the  emission  limits  for 
furnace  #1  at  16.3  kg/hr  (35.9  Ib/hr)  and 
for  furnace  #18  at  11.2  kg/hr  (24.7  Ib/hr). 
This  approach  results  in  nimiericai 
standards  that  are  consistent  with  the 
available  data  and  minimizes  the 
disruption  of  existing  permit  conditions. 

The  adjusted  data  for  furnace  #12 
reflect  this  furnace's  ability  to  meet  the 
limit  on  an  on-going  basis.  In  this  case, 
however,  the  existing  permit  limit  does 
not  coincide  with  the  available  test  data. 
Based  on  this  analysis,  the  EPA  has 
decided  to  finalize  the  emission  limit 
for  furnace  #12  at  6.4  kg/hr  (14.0  Ib/hr). 
The  data  support  this  limit,  which  is 
achievable  with  the  existing  control 
device. 

Existing  Ohio  permit  limits.  As  an 
alternative  to  establishing  different 
emission  limits,  one  commenter  said 
EPA  should  consider  Ohio's  use  of  a 
process  weight  rate  approach  to 
establishing  emission  limits.  Two 
comimenters  noted  that  Elkem  has 
developed  control  equipment  and 
technology  over  the  years  to  comply 
with  the  c3hio  EPA  allowable  emission 
limits.  Considering  the  variability  of 
furnace  operations,  EPA's  proposal  to 
reduce  these  allowable  emissions  would 
position  Elkem  to  potentially  fail 
compliance  tests  in  the  future. 

The  EPA  considered  these  limits  in 
evaluating  the  reasonableness  of  the 
final  standards.  Where  the  State  limits 
coincided  with  the  limits  suggested  by 
EPA's  analysis  of  the  test  data,  they 
were  considered  in  setting  the  level  of 
the  final  standards.  However,  where  the 
limits  did  not  coincide,  EPA  set  the 


final  standards  based  on  analysis  of  the 
test  data  alone. 

Equipment  or  work  practice  standard. 
Two  commenters  argued  that  since  EPA 
already  accepts  the  Elkem  existing 
control  devices  as  representative  of  the 
MACT  floor  and  because  there  are  no 
other  existing  facilities,  there  is  no 
reason  to  specify  emission  limits  for 
existing  Elkem  operations.  One 
commenter  stated  that  EPA  should 
establish  equipment  standards  or  work 
practice  standards  in  place  of  further 
niunerical  emission  limits. 

Equipment  or  work  practice  standards 
are  not  appropriate  in  this  case,  because 
the  Act  precludes  the  establishment  of 
non-numerical  emission  standards 
when  the  EPA  has  data  and  test 
methods  on  which  to  base  and  enforce 
a  niunerical  limit.  Specifically,  section 
112(h)  says  the  Administrator  can 
promulgate  a  design,  equipment,  work 
practice,  operational  standards,  or 
combination  thereof,  only  if  it  is  not 
feasible  to  prescribe  or  enforce  an 
emission  standard.  "Not  feasible" 
means  that  the  source  cannot  meet 
either  of  the  following  criteria: 

•  The  HAP  cannot  oe  emitted  through 
a  conveyance  designed  and  constructed 
to  emit  or  capture  the  HAP  or  the 
requirement  for  such  a  conveyance 
would  be  inconsistent  with  existing  law. 

•  Emissions  bom  the  source  caimot 
be  measured  practicably  due  to 
technological  or  economic  limitations. 
Given  that  Elkem  already  complies  with 
emission  standards  on  the  furnaces  and 
that  it  is  possible  to  test  them,  the  EPA 
must  issue  emission  standards. 

G.  What  Are  the  Final  Standards  for 
New  or  Reconstructed  Furnaces? 

Based  on  the  following  discussion, 
the  EPA  added  an  alternative  standard 
of  35  milligrams  per  dry  standard  cubic 
meter  (mg/dscm),  0.15  grain  per  dry 
standard  cubic  foot  (gr/dscf),  to  the  final 
rule  based  on  the  expected  use  of 
baghouse  technology  on  any  new  or 
reconstructed  open  furnaces.  The  EPA 
also  retained  the  proposed  standard  of 
0.23  kg/hr/MW  (0.51  Ib/hr/MW)  based 
on  the  new  source  performance 
standards  (NSPS)  limit. 

One  commenter  said  the  MACT 
requirements  for  new  and  reconstructed 
facilities  should  be  more  stringent  than 
proposed  due  to  the  levels  of  particiUate 
matter  control  technology  available 
today.  The  commenter  noted  that 
baghouses  have  been  applied  in  a  wide 
range  of  industrial  process  applications, 
some  of  which  are  similar  to 
ferromanganese  and  silicomanganese 
production,  with  the  actual  achievable 
particulate  matter  and  opacity  levels 
well  below  the  proposed  levels. 


Other  commenters  said  adopting  the 
NSPS  limit  for  new  or  reconstructed 
furnaces  is  not  appropriate  for  the 
NESHAP.  They  said  because  no  one  has 
built  an  NSPS  furnace  producing 
ferromanganese,  silicomanganese,  or 
ferrochromiiun  since  the  NSPS  were 
promiilgated,  there  is  no  technological 
basis  to  either  demonstrate  or  dispute 
the  level  of  the  NSPS. 

One  commenter  added  that  the  NSPS 
emission  limits  may  not  be  achievable 
for  a  new  or  reconstructed  furnace, 
because  the  limits  are  over  25  years  old 
and  were  based  on  the  assumption  that 
sealed  furnaces  would  be  the  norm  in 
the  ferromanganese  smelting  industry. 
However,  because  of  safety  issues,  the 
industry  now  believes  that  open 
furnaces  represent  the  technology  of 
choice.  The  commenter  stated  that  a 
baghouse  would  be  required  to  meet  the 
new  source  standard  for  a  new  open 
furnace. 

The  commenter  also  noted  that  the 
format  of  the  NSPS,  which  assumes  a 
correlation  between  furnace  load  and 
emissions,  is  inconsistent  with  the  data 
showing  a  lack  of  correlation  between 
the  two  factors. 

The  NSPS  format,  kg/hr/MW  (Ib/hr/ 
MW),  offers  a  significant  advantage  for 
new  sources,  because  it  can  be  applied 
to  a  range  of  furnace  sizes.  In  contrast, 
the  NESHAP  format,  kg/hr  (Ib/hr), 
would  result  in  a  production  cap  on 
new  furnaces,  because  this  format 
makes  no  allowance  for  differences  in 
production  capacity.  While  this  is 
acceptable  in  the  case  of  known, 
existing  furnaces,  it  is  not  acceptable  for 
new  fumaces.  Because  the  NSPS  will 
apply  to  new  or  reconstructed  furnaces 
in  any  case,  and  to  provide  needed 
flexibility  in  the  NESHAP.  the  final  rule 
vn.]l  retain  as  an  option  the  NSPS  format 
for  emission  standards. 

In  addition,  recognizing  that  new  or 
reconstructed  open  furnaces  would 
likely  be  controlled  with  baghouse 
technology  and  to  provide  additional 
flexibility,  the  EPA  added  an  alternate 
concentration  standard  based  on 
expected  levels  of  baghouse 
performance.  The  alternate  limit,  35  mg/ 
dscm  (0.15  gr/dscf),  is  based  on  the 
maximum  level  of  performance 
achieved  by  baghouses  tested  in  1993 
and  1994  on  open  ferroalloy  furnaces 
producing  a  variety  of  products.  This 
level  is  also  consistent  with  baghouse 
perforinance  data  on  the  #1  furnace 
tapping  baghouse  at  Elkem.  Because 
baghouses  are  characteristically 
constant  outlet  devices,  this  level  of 
performance  should  be  achievable  with 
ferromanganese  and  silicomanganese 
production. 
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H.  What  Are  the  Final  Standards  for 
New  or  Reconstructed  Metal  Oxygen 
Reduction  Processes? 

The  proposed  limit  was  based  on  the 
premise  that  the  NSPS  limit  for  basic 
oxygen  furnaces  (BOF)  was  a  reasonable 
surrogate  for  a  new  or  reconstructed 
MOR  process.  Upon  reexamination,  the 
EPA  decided  that  the  technology 
transfer  basis  for  the  proposed  limit  was 
inappropriate  given  the  differences  in 
the  MOR  process  and  its  emissions 
potential  compared  to  the  BOF  process 
and  its  emission  potential.  Therefore, 
the  final  standard  will  be  set  at  69  mg/ 
dscm  (0.03  gr/dscf),  which  is  consistent 
with  the  allowable  concentration  for 
existing  sources. 

The  process  differences  were 
documented  by  a  commenter  who  noted 
that  while  both  processes  remove 
carbon  from  a  molten  metal  by  oxidizing 
it  with  oxygen  and  forming  carbon 
monoxide  gas,  there  are  distinct 
differences  in  the  chemistry  between 
manganese  in  the  MOR  process  and  iron 
in  the  BOF  process.  The  commenter 
noted  that  the  main  differences  are  the 
higher  operating  temperature  of  the 
MOR,  the  higher  volatility  of 
manganese,  and  the  higher  carbon 
content  of  the  manganese  metal  being 
treated.  According  to  the  conunenter, 
these  differencesresult  in  an  estimated 
10  times  more  fume  generation  diuing 
the  MOR  process  compared  to  a  BOF 
process.  Therefore,  baghouse  emission 
reduction  performance  for  an  MOR 
process  would  likely  be  different  than 
that  for  a  BOF  process. 

/.  How  Is  the  Scrubber  Pressure  Drop 
Operating  Parameter  Value  To  Be 
Determined? 

When  a  scrubber  is  used,  the 
proposed  rule  required  the  owner  or 
operator  to  establish  an  operating 
parameter  value  based  on  pressure  drop 
to  ensure  ongoing  compliance  with  the 
required  emission  limit.  The  conunenter 
requested  that  EPA  allow  more 
flexibility  in  establishing  the  parameter 
value.  In  particular,  the  commenter 
requested  that  the  source  be  allowed  to 
establish  the  limit  based  on  the  average 
pressure  drop  obtained  during  any 
single  complying  nm  in  any  complying 
emission  test.  The  EPA  agrees  there 
should  be  more  flexibility  in  how  the 
source  sets  the  operating  parameter 
value  during  a  complying  emission  test. 
Therefore,  the  final  nlle  contains  a 
requirement  that  the  operating 
parameter  monitoring  value  will  be  set 
based  on  the  lowest  average  pressing 
drop  on  any  individual  compljdng  run 
in  the  three  runs  constituting  any 
compliant  test. 


/.  What  Are  the  Final  Monitoring 
Requirements  for  Baghouses? 

One  commenter  requested  changes  in 
the  frequency  and  intent  of  the 
requirements  to  ensure  proper  operation 
and  maintenance  of  baghouses.  The  EPA 
clarified  the  requirements  where 
needed. 

One  commenter  also  questioned  the 
need  to  install  bag  leak  detection 
systems  on  baghouses  controlling  new 
or  reconstructed  furnaces  given  Uie 
other  monitoring  requirements  already 
in  place.  The  EPA  believes  that 
baghouse  leak  detection  represents 
state-of-the-art  compliance  assurance  far 
baghouses,  and  plans  to  implement  it  in 
all  new  source  MACT  standards,  where 
it  is  applicable,  and,  in  most  cases,  to 
existing  source  standards  as  well. 

In  a  separate  action,  (64  FR  7149, 
February  12, 1999)  the  EPA  proposed 
supplemental  requirements  to  modify 
the  use  of  bag  leak  detection  systems  in 
rules  proposed  for  the  source  categories 
of  ferroalloys  production,  mineral  wool 
production,  primary  lead  smelting,  and 
wool  fiberglass  manufacturing.  The 
overall  goal  of  the  requirements  was  to 
add  an  enforceable  operating  limit  if  the 
alarm  on  the  bag  leak  detection  system 
sounds  for  more  than  5  percent  of  the 
total  operating  time  in  each  6-month 
period.  Adding  this  requirement  would 
provide  greater  assurance  that  the 
baghouse  would  be  properly  operated 
and  maintained,  and  that  the  emission 
limit  would  be  met.  The  supplemental 
notice  also  proposed  that  owners  and 
operators  would  be  required  to 
continuously  record  bag  leak  detection 
system  output  to  ensiu«  that  data 
necessary  to  assess  compliance  with  the 
newly  proposed  operating  limit  for  bag 
leak  detection  system  alarms  would  be 
available.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  operating  limit  is  being  met.  The 
output  records  would  also  provide  data 
necessary  to  assess  the  magnitude  of  the 
output  level  above  the  alarm  set  point, 
and  would  assist  owners  and  operators 
in  properly  operating  and  maintaining 
the  baghouse  and  in  diagnosing 
baghouse  upsets. 

The  EPA  requested  public  comment 
on  these  requirements  as  part  of  the 
supplemental  notice.  The  comments 
and  EPA's  responses,  are  described  in 
the  Technical  Document  for 
Promulgation  of  Standards.  There  were 
no  comments  resulting  in  significant 
changes  to  the  proposed  requirements. 
Therefore,  with  this  final  rule,  the  EPA 
is  finahzing  the  operational  limits  for 
bag  leak  detection  systems.  In  addition, 
the  EPA  has  also  added  definitions  and 


compliance,  monitoring,  reporting,  and 
recordkeeping  requirements  to  clarify 
and  implement  the  operational 
standards.  These  are  not  substantive 
additions  and  are  consistent  with 
language  in  the  other  rules  affected  by 
the  supplemental  notice. 

K.  How  Were  Performance  Testing 
Issues  Raised  in  the  Public  Comments 
Resolved? 

Commenters  raised  several  issues 
regarding  testing-related  terms  and 
requirements.  The  EPA  has  clarified 
these  in  the  final  rule.  In  particular,  the 
EPA  clarified  the  definition  of  tapping 
period  and  resolved  an  inconsistency  in 
the  sampling  time  requirements.  The 
EPA  also  revised  the  rule  to  require  ~ 
sources  to  include  a  tapping  period,  or 
at  least  20  minutes  of  a  tapping  period, 
in  a  minimum  of  two  test  runs.  This 
change,  reduced  from  a  requirement  to 
include  a  tapping  period  in  each  of 
three  runs,  is  consistent  with  the 
soiuce's  existing  permit  conditions  and 
with  how  previous  performance  data 
were  obtained. 

One  commenter  objected  to  the  use  of 
Method  5D  for  positive  pressure 
baghouses  that  are  not  equipped  with 
outlet  stacks.  They  stated  that  this 
method  requires  cutting  off  the  flow'of 
air  through  the  baghouse,  thereby 
creating  a  fire  hazard.  They  suggested 
that  visual  emission  observations 
beyond  the  ridge  vent/roof  monitor  will 
adequately  demonstrate  compliance 
with  emissions  limits  for  this  type  of 
baghouse. 

As  stated  in  the  proposal  preamble, 
the  EPA  proposed  changes  to  Method 
5D  to  address  safety  and  other 
practicality  issues  (62  FR  45369.  August 
27, 1997).  In  particular,  the  amendments 
would  revise  the  outlet  volumetric  flow 
rate  calculation  procedure  to  be  used  in 
those  cases  where  the  gas  velocity  at  the 
baghouse  outlet  is  too  low  to  be 
measured  accurately.  The  change  will 
allow  for  the  calculation  of  outlet  gas 
flow  rate  based  on  the  difference 
between  the  baghouse  gas  inlet  and 
outlet  temperatures  and  a  direct 
measiuement  of  the  gas  inlet  flow  rate. 
The  EPA  expects  the  final  amendments 
to  be  published  in  the  Federal  Register 
by  mid-summer  of  this  year,  well  before 
performance  testing  under  the  nUe 
would  need  to  be  conducted.  A  copy  of 
the  proposed  amendments  is  available 
on  the  Emission  Measiu«ment  Center 
(EMC)  home  page  (http://www.epa.gov/ 
ttn/emc)  by  choosing  "methods,"  then 
"proposed,"  then  "EPA  Methods  (New 
EMMC  Format)." 
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IV.  Administrative  Requirements 

A.  Docket 

This  final  rulemaking  action  is  subject 
to  section  307(d)  of  the  Act. 
Accordingly,  the  EPA  has  established  a 
docket  (No.  A-91-71).  which  consists  of 
an  organized  and  complete  file  of  aU 
information  submitted  to,  or  otherwise 
considered  by,  the  EPA  in  the 
development  of  this  action.  The  docket 
includes  all  documents  cited  by  the  EPA 
in  this  preamble.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  dociunents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review.  The  docket  is 
available  for  public  inspection  at  EPA's 
Air  Docket,  which  is  listed  under  the 
ADDRESSES  section  of  tbis  notice. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  significant 
regulatory  actions.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  OMB  determines  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commiuiities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  final  rule  will  only  affect 
one  facility,  the  projected  nationwide 
economic  impacts  are  estimated  to  be 
far  less  than  $100  million.  Furthermore, 
because  the  final  rule  results  in  the 
codification  of  existing  controls  and 
practices,  no  significant  adverse  effects 
to  the  facilities  are  anticipated.  Under 
Executive  Order  12866,  this  action  is 
not  a  significant  regulatory  action,  and 
is,  therefore,  not  subject  to  review  by 
OMB. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 


government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inclined  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  rule  will,  however,  cause  these 
entities  to  implement  the  rule  by 
incorporating  it  into  permits  and 
enforcing  it  upon  delegation.  They  will 
collect  permit  fees  that  will  be  used  to 
offset  the  resource  burden  of 
implementing  the  rule.  Comments  were 
solicited  from  State  partners  and 
considered  in  the  rule  development 
process.  No  written  comments  were 
received  on  the  proposed  rule  from  any 
State,  local,  and  tribal  governments. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 


officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  commimities  of  Indian  tribal 
governments.  No  tribal  governments 
own  or  operate  an  affected  source. 
Accordingly,  the  requirements  of 
section  3{b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

E.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA). 
requires  that  the  Agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Section  203 
requires  the  Agency  to  establish  a  plan 
for  obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Because  this  rule  does  not  include  a 
Federal  mandate  and  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  significantly  less  than  $100 
million  in  any  one  year,  the  Agency  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  ad(hessed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  In  addition,  because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
with  regard  to  small  governments. 
Therefore,  the  requirements  of  the 
UMRA  do  not  apply  to  this  action. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  business, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  affects  only  one  source  and 
that  source  is  not  a  small  business. 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  rule  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and  has 
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assigned  OMB  control  number  206Q- 
0391. 

The  information  collected  will  be 
used  by  Agency  enforcement  personnel 
to  perform  the  following  tasks: 

•  Identify  sources  subject  to  the 
standard 

•  Ensine  that  MACT  is  being  properly 
applied 

•  Ensure  that  emission  control 
devices  are  being  properly  operated  and 
maintained  on  a  continuous  basis  to 
reduce  HAP  emissions  firom  furnaces 
and  process  fugitive  sources 

•  Ensure  that  fugitive  dust  controls 
are  being  fully  implemented. 

Owners  or  operators  must  comply 
with  the  information  collection 
requirements  in  the  rule.  The  EPA 
developed  this  rule  imder  the  authority 
of  section  112(d)  of  the  Act,  which 
requires  EPA  to  regulate  emissions  of 
188  HAP  listed  in  section  112(b). 

The  total  3-year  monitoring, 
recordkeeping,  and  reporting  binden  for 
this  collection  is  estimated  at  2,236 
labor  hours  at  a  total  cost  of  $62,283  for 
the  single  existing  affected  facility.  This 
estimate  includes  a  one-time 
performance  test  and  report;  subsequent 
performance  tests  and  reports  for  some 
sources;  semiannual  reports  when  the 
procedures  in  a  startup,  shutdown,  and 
malfunction  plan  were  not  followed; 
quarterly  and  semiannual  excess 
emissions  reports;  maintenance 
inspections;  notifications;  and 
recordkeeping.  There  are  no  separate 
capital/startup  costs  associated  with  the 
proposed  rules. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  conduct  the  following 
activities: 

•  Review  instructions. 

•  Develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purpose 
of  responding  to  the  information 
collection. 

•  Adjust  existing  ways  to  comply 
with  any  previously  applicable 
instructions  and  reouirements. 

•  Train  personnel  to  respond  to  a 
collection  of  information. 

•  Search  existing  data  sources. 

•  Complete  and  review  the  collection 
of  information. 

•  Transmit  or  otherwise  disclose  the 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 


The  EPA  is  amending  the  table  in  40 
CFR  part  9  of  currently  approved  ICR 
control  niunbers  issued  by  OMB  for 
various  regidations  to  list  the 
information  requirements  contained  in 
this  final  rule.  This  amendment  updates 
the  table  to  list  the  information 
requirements  being  pronmlgated  today 
as  the  NESHAP  for  ferromanganese  and 
silicomanganese  production. 

The  EPA  will  continue  to  present 
OMB  control  munbers  in  a  consolidated 
table  format  to  be  codified  in  40  CFR 
part  9  of  the  Agency's  regulations,  and 
in  each  CFR  volxune  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  niunbers.  This 
listing  of  the  OMB  control  niunbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

H.  Protection  of  Children  From 
Environmental  Health  Flisks  and  Safety 
Risk  Under  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  the 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  childlren.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  aspects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  under  section  5-501  of  the 
Order  has  the  potential  to  influence  the 
regulation.  This  final  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  and  it  is  based 
on  technology  performance  and  not  on 
health  or  safety  risks. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 


unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  like 
EPA  to  provide  Congress,  ^ough  OMB, 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  the 
promulgation  of  any  new  technical 
standards.  It  does,  however,  incorporate 
by  reference  existing  technical 
standards.  Incorporated  are 
longstanding  EPA  reference  test 
methods  and  procedures  for 
demonstrating  compliance  with 
particulate  matter  standards  and  opacity 
standards,  specifically  EPA  test  methods 
1  through  5  and  9,  as  codified  under  40 
CFR  60,  appendix  A.  Consequently,  the 
Agency  searched  for  voluntary 
consensus  standards  that  might  be 
applicable.  The  search  was  conducted 
through  the  National  Standards  System 
Network  (NSSN),  an  automated  service 
provided  by  the  American  National 
Standards  Institute  (ANSI)  for 
identifying  available  national  and 
international  standards.  The  search 
identified  no  applicable  standards.  The 
EPA  did  not  receive  any  public 
comments  identifying  other  possible 
technical  standards.  Therefore,  the  EPA 
will  use  the  government-unique 
technical  standards  cited  above  for 
determining  compliance. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provided  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federid  Register.  This  rule  is  not  a 


> 
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"major  rule"  as  defined  by  5  U.S.C. 
section  804(2). 

List  of  Subjects  in  40  CFR  Parts  9  and 
63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances,  Ferromanganese  and 
silicomanganese  production,  Reporting 
and  recordkeeping  requirements. 

Dated:  May  13, 1999. 
Carol  M.  Browner, 
Administrator. 

For  reasons  stated  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART9-{AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001.  2003,  2005,  2006.  2601-2671; 
21  U.S.C.  331j,  346a,  34«;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq.,  1311.  1313d.  1314, 1318. 
1321. 1326. 1330. 1342, 1344, 1345(d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b.  243,  246,  300f,  300g,  300g-l.  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1. 
300J-2,  30OJ-3,  300J-4.  300J-9,  1857  et  seq., 
6901-6992k,  7401-7671q,  7542,  9601-9657, 
11023,11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  an  entry  in  numerical  order 
under  the  indicated  heading  to  read  as 
follows: 

§  9.1    0MB  approvals  under  the  Paperwork 
Reduction  AcL 


40  CFR  citation 


0MB  control 
No. 


National    Emission    Standards    for    Haz- 
ardous Air  Poilutants  for  Source  Categories  ^ 


63.1620-63.1679 2060-0391 


3  The  ICRs  referenced  in  tfiis  section  of  tfie 
table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  63,  subpart  A, 
which  are  not  independent  Infonnation  collec- 
tion requirements. 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  XXX  to  read  as  follows: 

Subpart  XXX— National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Ferroalloys 
Production:  Ferromanganese  and 
Silicomanganese 

Sec. 

63.1620-63.1649    [Reserved]. 

63.1650  Applicability  aad  compliance 
dates. 

63.1651  Definitions. 

63.1652  Emission  standards. 

63.1653  Opacity  standards. 

63.1654  Operational  and  work  practice 
standards. 

63.1655  Maintenance  requirements. 


63.1656  Performance  testing,  test  methods, 
and  compliance  demonstrations. 

63.1657  Monitoring  requirements. 

63.1658  Notification  requirements. 

63.1659  Reporting  requirements. 

63.1660  Recordkeeping  requirements. 

63.1661  Delegation  of  authorities. 
63.1662-63.1679    [Reserved]. 

Subpart  XXX— National  Emission 
Standards  for  Hazardous  Air  Poilutants 
for  Ferroalloys  Production: 
Ferronuinganese  and  Silicomanganese 

§§63.1620-63.1649    [Reserved] 


§63.1650 
dates. 


Applicability  and  compliance 


(a)  This  subpart  applies  to  all  new  and 
existing  ferromanganese  and 
silicomanganese  production  facilities 
that  manufacture  ferromanganese  or 
silicomanganese  and  are  major  souirces 
or  are  co-located  at  major  sources  of 
hazardous  air  pollutant  emissions. 

(b)  The  following  sources  at  a 
ferromanganese  and  silicomanganese 
production  facility  are  subject  to  this 
subpart: 

(1)  Submerged  arc  furnaces. 

(2)  Metal  oxygen  refining  (MOR) 
process. 

(3)  Crushing  and  screening 
operations. 

(4)  Fugitive  dust  sources. 

(c)  A  new  affected  source  is  one  for 
which  construction  or  reconstruction 
commenced  after  August  4, 1998.    , 

(d)  The  following  table  specifies 
which  provisions  of  subpart  A  of  this 
part  apply  to  owners  and  operators  of 
ferromanganese  and  silicomanganese 
production  facilities  subject  to  this 
subpart: 


General  Provisions  Applicability  to  Subpart  XXX 


Reference,  Subpart  A  General  Provisions 

Applies  to  Subpart 

XXX,  §§63. 1620- 

63.1679 

Comment 

63.1-63.5  

63.6(aHg).  (iH)  

63.6(h)(1Hh)(6),  {h)(8Hh)(9) 

63.7(h)(7) „ 

63.7  

63.8  , 

63.9  

63.10  

63.1 1 

63.12-€3.15  

Yes. 
Yes. 
Yes. 

No 

Yes. 
Yes. 

Yes  

Yes  

No 

Yes. 

§  63.6(h)(7),  use  of  continuous  opacity  monitoring  system,  not  applicable. 

Notification  of  perfonnance  test  results  changed  to  a  30-day  notification  period. 
Allow  changes  in  dates  by  which  periodic  reports  are  submitted  by  mutual 

agreement  between  the  owner  or  operator  and  the  State  to  occur  any  time 

after  the  source's  compliance  date. 
Rares  will  not  be  used  to  comply  with  the  emission  limits. 

(e)  Compliance  dates.  (1)  Each  owner 
or  operator  of  an  existing  affected  source 
must  comply  with  the  requirements  of 
this  subpart  no  later  than  May  21,  2001. 

(2)  Each  owner  or  operator  of  a  new 
or  reconstructed  affected  source  that 


commences  construction  or 
reconstruction  after  August  4, 1998, 
must  comply  with  the  requirements  of 
this  subpart  by  May  20, 1999  or  upon 
startup  of  operations,  whichever  is  later. 


§63.1651    Definitions. 

Terms  in  this  subpart  are  defined  in 
the  Clean  Air  Act  (Act),  in  subpart  A  of 
this  part,  or  in  this  section  as  follows: 

Bag  leak  detection  system  means  a 
system  that  is  capable  of  continuously 
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monitoring  particulate  matter  (dust) 
loadings  in  the  exhaust  of  a  baghouse  in 
order  to  detect  bag  leaks  and  other  upset 
conditions.  A  bag  leak  detection  system 
includes,  but  is  not  limited  to,  an 
instnmient  that  operates  on 
triboelectric,  light  scattering,  light 
transmittance,  or  other  effect  to 
continuously  monitor  relative 
particulate  matter  loadings. 

Capture  system  means  the  equipment 
(including  hoods,  ducts,  fans,  dampers, 
etc.)  used  to  capture  or  transport 
particulate  matter  generated  by  an 
affected  submerged  arc  furnace. 

Casting  means  the  period  of  time  from 
when  molten  ferroalloy  falls  from  the 
furnace  tapping  runner  into  the  ladle 
until  pouring  into  molds  is  completed. 
This  includes  the  following  operations: 
ladle  filling,  pouring  alloy  from  one 
ladle  to  another,  slag  separation,  slag 
removal,  and  ladle  transfer  by  crane, 
truck,  or  other  conveyance. 

Crushing  and  screening  equipment 
means  the  crushers,  grinders,  mills, 
screens  and  conveying  systems  used  to 
crush,  size,  and  prepare  for  packing 
manganese-containing  materials, 
including  raw  materials,  intermediate 
products,  and  final  products. 

Fugitive  dust  source  means  a 
stationary  soiutre  from  which 
manganese-bearing  particles  are 
discharged  to  the  atmosphere  due  to 
wind  or  mechanical  inducement  such  as 
vehicle  traffic.  Fugitive  dust  sources 
include  plant  roadways,  yard  areas,  and 
outdoor  material  storage  and  transfer 
operations. 

Furnace  power  input  means  the 
resistive  electrical  power  consumption 
of  a  submerged  arc  furnace,  expressed  as 
megawatts  (MW). 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  caused  in  part 
by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

Metal  oxygen  refining  (MOR)  process 
means  the  reduction  of  the  carbon 
content  of  ferromanganese  through  the 
use  of  oxygen. 

Open  submerged  arc  furnace  means 
an  electric  submerged  arc  furnace  that  is 
equipped  with  a  canopy  hood  above  the 
furnace  to  collect  primary  emissions. 

Operating  time  means  the  period  of 
time  in  hours  that  the  affected  source  is 
in  operation  beginning  at  a  startup  and 
ending  at  the  next  shutdown. 

Plant  roadway  means  any  area  at  a 
ferromanganese  and  silicomanganese 
production  facility  that  is  subject  to 
plant  mobile  equipment,  such  as  fork 
lifts,  front  end  loaders,  or  trucks. 


carrying  manganese-bearing  materials. 
Excluded  from  this  definition  are 
employee  and  visitor  parking  areas, 
provided  they  are  not  subject  to  traffic 
by  plant  mobile  equipment. 

Primary  emissions  means  gases  and 
emissions  collected  by  hoods  and 
ductwork  located  above  an  open  furnace 
or  under  the  cover  of  a  semi-closed  or 
sealed  furnace. 

Sealed  submerged  arc  furnace  means 
an  electric  submerged  arc  furnace 
equipped  with  a  total  enclosure  or  cover 
from  which  primary  emissions  are 
evacuated  directly. 

Semi-closed  submerged  arc  furnace 
means  an  electric  submerged  arc  furnace 
equipped  with  a  partially  sealed  cover 
over  the  furnace.  This  cover  is  equipped 
with  openings  to  allow  penetration  of 
the  electrodes  into  the  furnace.  Mix  is 
introduced  into  the  furnace  around  the 
electrode  holes  forming  a  partial  seal 
between  the  electrodes  and  the  cover. 
Furnace  emissions  generated  under  the 
cover  are  ducted  to  an  emission  control 
device.  Emissions  that  escape  the  cover 
are  collected  and  vented  through  stacks 
directly  to  the  atmosphere. 

Shop  means  the  building  which 
houses  one  or  more  submerged  arc 
furnaces. 

Shutdown  means  the  cessation  of 
operation  of  an  affected  soiuce  for  any 
purpose. 

Startup  means  the  setting  in  operation 
of  an  affected  source  for  any  purpose. 

Submerged  arc  furnace  means  any 
furnace  wherein  electrical  energy  is 
converted  to  heat  energy  by 
transmission  of  current  between 
electrodes  partially  submerged  in  the 
furnace  charge.  The  furnace  may  be  of 
an  open,  semi-sealed,  or  sealed  design. 

Tapping  emissions  means  a  source  of 
air  pollutant  emissions  that  occur 
during  the  process  of  removing  the 
molten  product  from  the  furnace. 

Tapping  period  means  the  time  frtim 
when  a  tap  hole  is  opened  until  the  time 
a  tap  hole  is  closed. 

§63.1652    EmiMion  standards. 

(a)  New  and  reconstructed  submerged 
arc  furnaces.  No  owner  or  operator  shall 
cause  to  be  discharged  into  the 
atmosphere  from  any  new  or 
reconstructed  submerged  arc  furnace 
exhaust  gases  (including  primary  and 
tapping)  containing  particulate  matter  in 
excess  of  one  of  the  following: 

(1)  0.23  kilograms  per  hour  per 
megawatt  (kg/hr/MW)  (0.51  pounds  per 
hour  per  megawatt  [Ib/hr/MW]),  or 

(2)  35  milligrams  per  dry  standard 
cubic  meter  (mg/dscm)  (0.015  grains  per 
dry  standard  cubic  foot  [gr/dsrf]). 

(b)  Existing  open  submerged  arc 
furnaces.  No  owner  or  operator  shall 


cause  to  be  discharged  into  the 
atmosphere  from  any  existing  open 
submerged  arc  furnace  exhaust  gases 
(including  primary  and  tapping) 
containing  particiilate  matter  in  excess 
of  one  of  the  following: 

(1)  16.3  kilograms  per  hour  (kg/hr) 
(35.9  pounds  per  hojir  [Ib/hr])  when 
producing  silicomanganese,  or 

(2)  6.4  kg/hr  (14.0  Ib/hr)  when 
producing  ferromanganese. 

(c)  Existing  semi-sealed  submerged 
arc  furnaces.  No  owner  or  operator  shall 
cause  to  be  discharged  into  the 
atmosphere  from  any  existing  semi- 
sealed  submerged  arc  furnace  exhaust 
gases  (including  primary,  tapping,  and 
vent  stacks)  containing  particulate 
matter  in  excess  of  11.2  kg/hr  (24.7  lb/ 
hr)  when  producing  ferromanganese. 

(d)  MOR  process.  No  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  bom  any  new, 
reconstructed,  or  existing  MOR  process 
exhaust  gases  containing  particulate 
matter  in  excess  of  69  mg/dscm  (0.03  gr/ 
dscf).-  ^ 

(e)  Crushing  and  screening 
equipment.  (1)  New  and  reconstructed 
equipment.  No  owner  or  operator  shall 
cause  to  be  discharged  into  the 
atmosphere  from  any  new  or 
reconstructed  piece  of  equipment 
associated  with  crushing  and  screening 
exhaust  gases  containing  particulate 
matter  in  excess  of  50  mg/dscm  (0.022 
gr/dscf). 

(2)  Existing  equipment.  No  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  bom  any  existing 
piece  of  equipment  associated  with 
crushing  and  screening  exhaust  gases 
containing  particulate  matter  in  excess 
of  69  (mg/dscm)  (0.03  gr/dscf). 

§63.1653    Opacity  standards. 

No  owner  or  operator  shall  cause 
emissions  exiting  bom  a  shop  due 
solely  to  operations  of  any  affected 
submerged  arc  furnace,  to  exceed  20 
percent  opacity  for  more  than  one  6- 
minute  period  during  any  performance 
test,  with  the  following  exceptions: 

(a)  Visible  particulate  emissions  from 
a  shop  due  solely  to  operation  of  a  semi- 
closed  submerged  arc  furnace,  may 
exceed  20  percent  opacity,  measured  as 
a  6-minute  average,  one  time  during  any 
performance  test,  so  long  as  the 
emissions  never  exceed  60  percent 
opacity,  measured  as  a  6-minute 
average. 

(b)  Blowing  taps,  poling  and  oxygen 
lancing  of  the  tap  hole;  bumdowns 
associated  with  electrode 
measurements;  and  maintenance 
activities  associated  with  submerged  arc 
furnaces  and  casting  operations  are 
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exempt  from  the  opacity  standards 
specified  in  this  section. 

f  63.1 654    Operational  and  work  practice 
standards. 

(a)  Fugitive  dust  sources.  (1)  Each 
owner  or  operator  of  an  affected 
ferromanganese  and  silicomanganese 
production  facility  must  prepare,  and  at 
all  times  operate  according  to,  a  fugitive 
dust  control  plan  that  describes  in  detail 
the  measujres  that  will  be  put  in  place 

to  control  fugitive  dust  emissions  from 
the  individual  fugitive  dust  sources  at 
the  facility. 

(2)  The  owner  or  operator  must 
submit  a  copy  of  the  fugitive  dust 
control  plan  to  the  designated 
permitting  authority  on  or  before  the 
applicable  compUance  date  for  the 
affected  source  as  specified  in 

§  63.1650(e).  The  requirement  for  the 
owner  or  operator  to  operate  the  facility 
according  to  a  written  fugitive  dust 
control  plan  must  be  incorporated  in  the 
operating  permit  for  the  facility  that  is 
issued  by  the  designated  permitting 
authority  under  part  70  of  this  chapter. 

(3)  The  owner  or  operator  may  use 
existing  manuals  that  describe  the 
measures  in  place  to  control  fugitive 
dust  sources  required  as  part  of  a  State 
implementation  plan  or  other  federally 
enforceable  requirement  for  particulate 
matter  to  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section. 

(b)  Baghouses  equipped  with  bag  leak 
detection  systems.  The  owner  or 
operator  of  a  new  or  reconstructed 
submerged  arc  furnace  must  install  and 
continuously  operate  a  bag  leak 
detection  system  if  the  furnace's 
primary  and/or  tapping  emissions  are 
ducted  to  a  negative  pressure  baghouse 
or  to  a  positive  pressure  baghouse 
equipped  with  a  stack.  The  owner  or 
operator  must  maintain  and  operate 
each  baghouse  such  that  the  following 
conditions  are  met: 

(1)  The  alarm  on  the  system  does  not 
sound  for  more  than  5  percent  of  the 
total  operating  time  in  a  6-month 
reportkig  period. 

(2)  A  record  is  made  of  the  date  and 
time  of  each  alarm  and  procedures  to 
determine  the  cause  of  the  alarm  are 
initiated  within  1  hour  of  the  alarm 
according  to  the  plan  for  corrective 
action  required  under  §63. 1657(a)(7). 

S  63.1 655    Maintananca  rsquirsmsnta. 

(a)  The  owner  or  operator  of  an 
affected  source  must  comply  with  the 
requirements  of  §  63.6(e)  of  subpart  A. 

(b)(1)  The  owner  or  operator  must 
develop  and  implement  a  written 
maintenance  plan  for  each  air  pollution 
control  device  associated  with 
submerged  arc  furnaces,  metal  oxygen 


refining  processes,  and  crushing  and 
screening  operations  subject  to  the 
provisions  of  this  part.  The  owner  or 
operator  must  keep  the  maintenance 
plan  on  record  and  available  for  the 
Administrator's  inspection  for  the  life  of 
the  air  pollution  control  device  or  until 
the  affected  source  is  no  longer  subject 
to  the  provisions  of  this  part. 

(2)  To  satisfy  the  requirement  to 
develop  maintenance  plans,  the  owner 
or  operator  may  use  the  affected 
source's  standard  operating  procedures 
(SOP)  manual  or  other  plan,  provided 
the  alternative  plan  meets  the 
requirements  of  this  paragraph  and  is 
made  available  for  inspection  when 
requested  by  the  Administrator. 

(c)  The  procedures  specified  in  the 
maintenance  plan  must  include  a 
preventive  maintenance  schedule  that  is 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  and,  for  baghouses,  ensure 
that  the  requirements  specified  in 

§  63.1657(a)  are  met. 

(d)  The  owner  or  operator  must 
perform  monthly  inspections  of  the 
equipment  that  is  important  to  the 
performance  of  the  furnace  capture 
system.  This  inspection  must  include  an 
examination  of  the  physical  condition  of 
the  equipment,  suitable  for  detecting 
holes  in  ductwork  or  hoods,  flow 
constrictions  in  ductwork  due  to  dents 
or  accumulated  dust,  and  operational 
status  of  flow  rate  controllers  (pressiire 
sensors,  dampers,  damper  switches, 
etc.).  Any  deficiencies  must  be  recorded 
and  proper  maintenance  and  repairs 
performed. 

§63.1656    Parformanca  tasting,  test 
methods,  and  compliance  demonstrationa. 

(a)  Performance  testing.  (1)  All 
performance  tests  must  be  conducted 
according  to  the  requirements  in  §  63.7 
of  subpart  A. 

(2)  Each  performance  test  must 
consist  of  three  separate  and  complete 
runs  using  the  applicable  test  me^ods. 

(3)  Each  run  must  be  conducted  under 
conditions  that  are  representative  of 
normal  process  operations. 

(4)  Performance  tests  conducted  on  air 
pollution  control  devices  serving 
submerged  arc  furnaces  must  be 
conducted  such  that  at  least  one  tapping 
period,  or  at  least  20  minutes  of  a 
tapping  period,  whichever  is  less,  is 
included  in  at  least  two  of  the  three 
runs.  The  sampling  time  for  each  run 
must  be  at  least  as  long  as  three  times 
the  average  tapping  period  of  the  tested 
furnace,  but  no  less  than  60  minutes. 

(5)  The  sample  volume  for  each  run 
must  be  at  least  0.9  dscm  (30  dscf). 

(b)  Test  methods.  The  following  test 
methods  in  Appendix  A  of  part  60  of 


this  chapter  must  be  used  to  determine 
compliance  with  the  emission 
standards. 

(1)  Method  1  to  select  the  sampling 
port  location  and  the  niunber  of  traverse 
points. 

(2)  Method  2  to  determine  the 
volimietric  flow  rate  of  the  stack  gas. 

(3)  Method  3  to  determine  the  dry 
mblecular  weight  of  the  stack  gas. 

(4)  Method  4  to  determine  the 
moisture  content  of  the  stack  gas. 

(5)  Method  5  to  determine  the 
particulate  matter  concentration  of  the 
stack  gas  for  negative  pressure 
baghouses  and  positive  pressure 
baghouses  with  stacks. 

(6)  Method  5D  to  determine 
particulate  matter  concentration  and 
voliunetric  flow  rate  of  the  stack  gas  for 
positive  pressure  baghouses  without 
stacks. 

(7)  Method  9  to  determine  opacity. 

(8)  The  owner  or  operator  may  use 
eqmvalent  alternative  measurement 
methods  approved  by  the  Administrator 
following  the  procedures  described  in 
§63. 7(f)  of  subpart  A. 

(c)  CompUance  demonstration  with 
the  emission  standards.  (1)  The  owner    . 
or  operator  must  conduct  an  initial 
performance  test  for  air  pollution 
control  devices  or  vent  stacks  subject  to 
§  63.1652(a)  through  (e)  to  demonstrate 
compliance  with  the  applicable 
emission  standards. 

(2)  The  owner  or  operator  must 
conduct  emnual  performance  tests  for 
the  air  pollution  control  devices  and 
vent  stacks  associated  with  the 
submerged  arc  furnaces,  with  the 
exception  of  any  air  pollution  control 
devices  that  serve  tapping  emissions 
combined  with  non-furnace  emissions, 
such  as  the  MOR  process  or  equipment 
associated  with  crushing  and  screening. 
Also  excluded  are  air  pollution  control 
devices  that  serve  dedicated  non- 
furnace  emissions,  such  as  the  MOR 
process  or  equipment  associated  with 
crushing  and  screening.  The  results  of 
these  annual  tests  will  be  used  to 
demonstrate  compliance  with  the 
emission  standards  in  §  63.1652(a) 
through  (e),  as  applicable. 

(3)  Following  development,  and 
approval,  if  required,  of  the  site-specific 
test  plan,  the  owner  or  operator  must 
conduct  a  performance  test  for  each  air 
pollution  control  device  or  vent  stack  to 
measure  particulate  matter  and 
determine  compliance  with  the 
appUcable  standard. 

(i)  An  owner  or  operator  of  sonrces 
subject  to  the  particulate  matter 
concentration  standards  in 
§  63.1652(a)(2),  (d),  or  (e),  must 
determine  compliance  as  follows: 
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(A)  Detennine  the  particulate  matter 
concentration  using  Method  5  or  5D,  as 
applicable. 

(B)  Compliance  is  demonstrated  if  the 
average  concentration  for  the  three  runs 
comprising  the  performance  test  does 
not  exceed  the  standard. 

(ii)  An  owner  or  operator  of  sources 
subject  to  the  particulate  mass  rate 
standards  in  §  63.1652(b)  or  (c)  must 
detennine  compliance  as  follows: 

(A)  Determine  the  particulate  matter 
concentration  and  volumetric  flow  rate 
using  Method  5  or  5D,  as  applicable. 

(B)  Compute  the  mass  rate  (Em)  of 
particulate  matter  for  each  run  using  the 
following  equation: 


Em  = 


IQQ 


Isdi 


/K 


Where: 

Em  =  mass  rate  of  particulate  matter,  kg/ 

hr  Ob/hr). 
N  -  total  number  of  exhaust  streams  at 

which  emissions  are  quantified. 
Csi  =  concentration  of  particulate  matter 

from  exhaust  stream  "i",  mg/dscm 

(gr/dscf). 
Qsdj  =  volumetric  flow  rate  of  effluent 

gas  from  exhaust  stream  "i",  dscm/ 

hr(dscf/hr) 
K  =  conversion  factor,  1  x  10*  mg/kg 

(7,000  gr/lb). 

(C)  Compliance  is  demonstrated  if  the 
average  of  the  mass  rates  for  the  three 
runs  comprising  the  performance  test 
does  not  exceed  the  standard. 

(iii)  An  owner  or  operator  of  sources 
subject  to  the  particidate  matter  process- 
weighted  rate  standard  in 
§  63.1652(a)(1)  must  determine 
compliance  as  follows: 

(A)  Determine  particulate  matter 
concentration  and  volumetric  flow  rate 
using  Method  5  or  5D,  as  applicable. 

(B)  Compute  the  process-weighted 
mass  rate  ^p)  of  particulate  matter  for 
each  run  using  the  foUowing  equation: 


Ep  = 


ICsiQ, 


sdi 


i=l 


/PK 


Where: 

Ep  =  process-weighted  mass  rate  of 

particulate  matter,  kg/hr/MW  (lb/ 

hr/MW). 
N  =  total  number  of  exhaust  streams  at 

which  emissions  are  quantified. 
Cm  =  concentration  of  particulate  matter 

bova  exhaust  stream  "i",  mg/dscm 

(gr/dscfl 
Qsdi  =  volumetric  flow  rate  of  effluent 

gas  from  exhaust  stream  "i",  dscm/ 

hr  (dscf/hr) 
P  =  Average  furnace  power  input,  MW 
K  =  conversion  factor,  1  x  10*  mg/kg 

(7,000  gr/lb). 


(C)  Compliance  is  demonstrated  if  the 
average  process-weighted  mass  rate  for 
the  three  runs  comprising  the 
performance  test  does  not  exceed  the 
standard. 

(4)  If  a  venturi  scrubber  is  used  to 
comply  with  the  emission  standards,  the 
owner  or  operator  must  establish  as  a 
site-specific  operating  parameter  the 
lowest  average  pressure  drop  on  any 
individual  complying  run  in  the  three 
runs  constituting  any  compliant  test. 
The  pressure  drop  must  be  monitored  at 
least  every  5  minutes  during  the  test  and 
hourly  averages  recorded. 

(i)  [Reserved! 

(ii)  The  owmer  or  operator  may 
augment  the  data  obtained  imder 
paragraph  (a)(4)  of  this  section  by 
conducting  multiple  performance  tests 
to  establish  a  range  of  compliant 
operating  parameter  values.  The  lowest 
value  of  this  range  would  be  selected  as 
the  operating  parameter  monitoring 
value.  The  use  of  historic  compliance 
data  may  be  used  to  establish  the 
compliant  operating  parameter  value  if 
the  previous  values  were  recorded 
during  performance  tests  using  the  same 
test  methods  specified  in  this  subpart 
and  established  as  required  in  paragraph 
(a)(4)  of  this  section. 

(d)  Compliance  demonstration  with 
opacity  standards. 

(l)(i)  The  owner  or  operator  subject  to 
§  63.1653  must  conduct  initial  opacity 
observations  of  the  shop  building  to 
demonstrate  compliance  with  the 
applicable  opacity  standards  according 
to  §  63.6(h)(5).  which  addresses  the 
conduct  of  opacity  or  visible  emission 
observations. 

(ii)  In  conducting  the  opacity 
observations  of  the  shop  building,  the 
observer  must  limit  his  or  her  field  of 
view  to  the  area  of  the  shop  building 
roof  monitor  that  corresponds  to  the 
placement  of  the  affected  submerged  arc 
furnaces. 

(iii)  The  owner  or  operator  must 
conduct  the  opacity  observations 
according  to  EPA  Method  9  of  40  CFR 
part  60,  appendix  A,  for  a  minimum  of 
60  minutes. 

(2)(i)  When  demonstrating  initial 
compliance  with  the  shop  building 
opacity  standard,  as  required  by 
paragraph  (d)(1)  of  this  section,  the 
owner  or  operator  must  simultaneously 
establish  parameter  values  for  one  of  the 
following:  the  control  system  fan  motor 
amperes  and  all  captiire  system  damper 
positions,  the  total  volumetric  flow  rate 
to  the  air  pollution  control  device  and 
all  capture  system  damper  positions,  or 
volimietric  flow  rate  throu^  each 
separately  ducted  hood  that  comprises 
the  capture  system. 


(ii)  The  owner  or  operator  may 
petition  the  Administrator  to  reestablish 
these  parameters  whenever  he  or  she 
can  demonstrate  to  the  Administrator's 
satisfaction  that  the  submerged  arc 
furnace  operating  conditions  upon 
which  the  parameters  were  previously 
established  are  no  longer  applicable. 
The  values  of  these  parameters 
determined  during  the  most  recent 
demonstration  of  compliance  must  be 
maintained  at  the  appropriate  level  for 
each  applicable  period. 

(3)  The  owner  or  operator  must 
demonstrate  continuing  compliance 
with  the  opacity  standards  by  following 
the  monitoring  requirements  specified 
in  §  63.1657(c)  and  the  reporting  and 
recordkeeping  requirements  specified  in 
§§  63.1659(b)(4)  and  63.1660(b). 

(e)  Compliance  demonstration  with 
the  operational  and  work  practice 
standards. 

(1)  Fugitive  dust  sources.  Failure  to 
have  a  fugitive  dust  control  plan  or 
failure  to  report  deviations  from  the 
plan  and  take  necessary  corrective 
action  would  be  a  violation  of  the 
general  duty  to  ensure  that  fugitive  dust 
sources  are  operated  and  maintained  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  per  §  63.6(e)(l)(i) 
of  subpart  A. 

(2)  Baghouses  equipped  with  bag  leak 
detection  systems.  The  owner  or 
operator  demonstrates  compliance  with 
the  bag  leak  detection  system 
requirements  by  submitting  reports  as 
required  by  §  63.1659(b)(5)  showing  that 
the  alarm  on  the  system  does  not  sound 
for  more  than  5  percent  of  the  total 
operating  time  in  a  6-month  period. 
Calculate  the  percentage  of  total 
operating  time  the  alarm  on  the  bag  leak 
detection  system  sounds  as  follows: 

(i)  Do  not  include  alarms  that  occur 
due  solely  to  a  malfunction  of  the  bag 
leak  detection  system  in  the  calculation. 

(ii)  Do  not  include  alarms  that  occur 
during  startup,  shutdoMm,  and 
malfunction  in  the  calculation  if  the 
condition  is  described  in  the  startup, 
shutdown,  and  malfunction  plan  and 
the  owner  or  operator  follows  all  the 
procedures  in  the  plan  defined  for  this 
condition. 

(iii)  Coimt  1  hour  of  alarm  time  for 
each  alarm  where  the  owner  or  op«ator 
initiates  procedures  to  determine  the 
cause  within  1  hour  of  the  alarm. 

(iv)  Count  the  actual  time  it  takes  the 
owner  or  operator  to  initiate  procedures 
to  determine  the  cause  of  the  alarm  for 
each  alarm  where  the  owner  or  operator 
does  not  initiate  procedures  to 
determine  the  cause  within  1  hour  of 
the  alarm. 
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(v)  Calculate  the  percentage  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounds  as  the  ratio  of  the  simi  of 
alarm  times  to  the  total  operating  time 
multiplied  by  100. 

§63.1557    Monitoring  r«qulr«ments. 

(a)  Baghouses.  (1)  For  the  baghouses 
serving  the  submerged  arc  furnaces,  the 
metal  oxygen  refining  process,  and 
crushing  and  screening  operations,  the 
owner  or  operator  must  observe  on  a 
daily  basis  for  the  presence  of  any 
visible  emissions. 

(2)  In  addition  to  the  daily  visible 
emissions  observation,  the  owner  or 
operator  must  conduct  the  following 
activities: 

(i)  Daily  monitoring  of  pressure  drop 
across  each  baghouse  cell,  or  across  the 
baghouse  if  it  is  not  possible  to  monitor 
each  cell  individually,  to  ensure  the 
pressure  drop  is  within  the  normal 
operating  range  identified  in  the 
baghouse  maintenance  plan. 

(ii)  Weekly  confirmation  that  dust  is 
being  removed  from  hoppers  through 
visual  inspection,  or  equivalent  means 
of  ensuring  the  proper  functioning  of 
removal  mechanisms. 

(iii)  Daily  check  of  compressed  air 
supply  for  pulse-jet  baghouses. 

(iv)  An  appropriate  methodology  for 
monitoring  cleaning  cycles  to  ensure 
proper  operation. 

(v)  Monthly  check  of  bag  cleaning 
mechanisms  for  proper  functioning 
through  visual  inspection  or  equivalent 
means. 

(vi)  Quarterly  visual  check  of  bag 
tension  on  reverse  air  and  shaker-type 
baghouses  to  ensiue  that  the  bags  are 
not  kinked  (kneed  or  bent)  or  laying  on 
their  sides.  Such  checks  are  not  required 
for  shaker-type  baghouses  using  self- 
tensioning  (spring  loaded)  devices. 

(vii)  Quarterly  confirmation  of  the 
physical  integrity  of  the  baghouse 
structure  through  visual  inspection  of 
the  baghouse  interior  for  air  leaks. 

(viii)  Semiannual  inspection  of  fans 
for  wear,  material  buildup,  and 
corrosion  through  visual  inspection, 
vibration  detectors,  or  equivalent 
means. 

(3)  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  the  owner  or 
operator  of  a  new  or  reconstructed 
submerged  arc  furnace  must  install  and 
continuously  operate  a  bag  leak 
detection  system  if  the  furnace  primary 
and/or  tapping  emissions  are  ducted  to 
a  negative  pressure  baghouse  or  to  a 
positive  pressure  baghouse  equipped 
with  a  stack.  The  bag  leak  detection 
system  must  meet  the  following 
requirements: 


(i)  The  bag  leak  detection  system  must 
be  certified  by  the  manufacturer  to  be 
capable  of  detecting  particulate  matter 
emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter 
(0.0044  grains  per  actual  cubic  foot)  or 
less. 

(ii)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
particulate  matter  loadings,  and  the 
owner  or  operator  must  continuously 
record  the  output  fi'om  the  bag  leak 
detection  system. 

(iii)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  when  an  increase  in 
relative  particulate  loadings  is  detected 
over  a  preset  level.  The  alarm  must  be 
located  where  it  can  be  heard  by  the 
appropriate  plant  personnel. 

(iv)  Each  bag  leak  detection  system 
that  works  based  on  the  triboelectric 
effect  must  be  installed,  calibrated, 
operated,  and  maintained  consistent 
with  the  U.S.  Environmental  Protection 
Agency  guidance  document  "Fabric 
Filter  Bag  Leak  Detection  Guidance" 
(EPA-454/R-98-015).  Other  bag  leak 
detection  systems  must  be  installed, 
calibrated,  and  maintained  consistent 
with  the  manufacturer's  written 
specifications  and  recommendations. 

(v)  The  initial  adjustment  of  the 
system  must,  at  a  minimum,  consist  of 
establishing  the  baseline  output  by 
adjusting  the  sensitivity  (range)  and  the 
averaging  period  of  the  device,  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time. 

(vi)  Following  initial  adjustment,  the 
owner  or  operator  must  not  adjust  the 
sensitivity  or  range,  averaging  period, 
alarm  set  points,  or  alarm  delay  time, 
except  as  detailed  in  the  maintenance 
plan  required  under  §  63.1655(b).  In  no 
event  must  the  sensitivity  be  increased 
by  more  than  100  percent  or  decreased 
'more  than  50  percent  over  a  365-day 
period  unless  a  responsible  official 
certifies  the  baghouse  has  been 
inspected  and  found  to  be  in  good 
operating  condition. 

(vii)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(4)  As  part  of  the  maintenance  plan 
required  by  §  63.1655(b},  the  owner  or 
operator  must  develop  and  implement 
corrective  action  procedures  to  be 
followed  in  the  case  of  a  bag  leak 
detection  system  alarm  (for  baghouses 
equipped  with  such  a  system),  the 
observation  of  visible  emissions  fi-om 
the  baghouse,  or  the  indication  through 
the  periodic  baghouse  system 
inspections  that  the  system  is  not 
operating  properly.  The  owner  or 
operator  must  initiate  corrective  action 


as  soon  as  practicable  after  the 
occurrence  of  the  observation  or  event 
indicating  a  problem. 

(5)  The  corrective  action  plan  must 
include  procedures  used  to  determine 
the  cause  of  an  alarm  or  other 
indications  of  problems  as  well  as 
actions  to  minimize  emissions.  These 
actions  may  include  the  following: 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media,  or  otherwise  repairing  the 
control  device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  matter 
emissions. 

(6)  Failiue  to  monitor  or  failing  to 
take  corrective  action  under  the 
requirements  of  paragraph  (a)  of  this 
section  would  be  a  violation  of  the 
general  duty  to  operate  in  a  manner 
consistent  with  good  air  pollution 
control  practices  that  minimizes 
emissions  per  §63.6(e)(l)(i)  of  subpart 
A. 

(b)  Venturi  scrubbers.  (1)  The  owner 
or  operator  must  monitor  the  pressure 
drop  across  the  venturi  at  least  every  5 
minutes  and  record  the  average  hourly 
pressiue  drop.  Measurement  of  an 
average  hourly  pressure  drop  less  than 
the  pressure  drop  operating  parameter 
limit  established  during  a  successful 
compliance  demonstration  would  be  a 
violation  of  the  applicable  emission 
standard,  unless  the  excursion  in  the 
pressure  drop  is  due  to  a  malfunction. 

(2)  As  part  of  the  maintenance  plan 
required  by  §  63.1655(b),  the  owner  or 
operator  must  develop  and  implement 
corrective  action  procedures  to  be 
followed  in  the  case  of  a  violation  of  the 
pressure  drop  requirement.  The  owner 
or  operator  must  initiate  corrective 
action  as  soon  as  practicable  after  the 
excursion. 

(3)  Failure  to  monitor  or  failiue  to 
take  corrective  action  under  the 
requirements  of  paragraph  (b)  of  this 
section  is  a  violation  of  the  general  duty 
to  operate  in  a  manner  consistent  with 
good  air  pollution  control  practices  that 
minimizes  emissions  per  §  63.6(e)(l)(i). 

(c)  Shop  opacity.  The  owner  or 
operator  subject  to  the  opacity  standards 
in  §  63.1653  must  comply  with  one  of 
the  monitoring  options  in  paragraphs 
(c)(1),  (c)(2)  or  (c)(3)  of  this  section.  The 
selected  option  must  be  consistent  with 
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that  selected  during  the  initial 
performance  test  described  in 
§  63.1656(d)(2).  Alternatively,  die  owner 
or  operator  may  use  the  provisions  of 
§  63.8(f)  to  request  approval  to  use  an 
alternative  monitoring  method. 

(1)  The  owner  or  operator  must  check 
and  record  the  control  system  fan  motor 
amperes  and  capture  system  damper 
positions  once  per  shift. 

(2)  The  owner  or  operator  must 
install,  calibrate,  and  maintain  a 
monitoring  device  that  continuously 
records  the  volumetric  flow  rate  through 
each  separately  ducted  hood. 

(3)  The  owner  or  operator  must 
install,  calibrate,  and  maintain  a 
monitoring  device  that  continuously 
records  the  volumetric  flow  rate  at  the 
inlet  of  the  air  pollution  control  device 
and  must  check  and  record  the  captiue 
system  damper  positions  once  per  shift. 

(4)  The  flow  rate  monitoring  devices 
must  meet  the  following  requirements: 

(i)  Be  installed  in  an  appropriate 
location  in  the  exhaust  duct  such  that 
reproducible  flow  rate  monitoring  will 
result. 

(ii)  Have  an  acciuacy  ±10  percent  over 
its  normal  operating  range  and  be 
calibrated  according  to  the 
manufacturer's  instructions. 

(5)  The  Administrator  may  req\iire  the 
owner  or  operator  to  demonstrate  the 
acciuacy  of  the  monitoring  device(s) 
relative  to  Methods  1  and  2  of  appendix 
A  of  part  60  of  this  chapter. 

(6)  Failiue  to  maintain  the  appropriate 
capture  system  parameters  (fan  motor 
amperes,  flow  rate,  and/or  damper 
positions)  establishes  the  need  to 
initiate  corrective  action  as  soon  as 
practicable  after  the  monitoring 
exciu'sion  in  order  to  minimize  excess 
emissions. 

(7)  Failure  to  monitor  or  failure  to 
take  corrective  action  under  the 
requirements  of  paragraph  (c)  of  this 
section  is  a  violation  of  the  general  duty 
to  operate  in  a  manner  consistent  with 
good  air  pollution  control  practices  that 
minimiy.es  emissions  per  §  63.6(e)(l)(i). 

f  63.1658    Notification  requirements. 

(a)  As  required  by  §  63.9(b)  of  subpart 
A,  imless  otherwise  specified  in  this 
subpart,  the  owner  or  operator  must 
submit  the  following  written 
notifications  to  the  Administrator: 

(1)  The  owner  or  operator  of  an  area 
source  that  subsequently  becomes 
subject  to  the  requirements  of  the 
standard  must  provide  notification  to 
the  apphcable  permitting  authority  as 
required  by  §  63.9(b)(1). 

(2)  As  required  by  §  63.9(b)(2),  the 
owner  or  operator  of  an  affected  source 
that  has  an  initial  startup  before  the 
effective  date  of  the  standard  must 


notify  the  Administrator  that  the  source 
is  subject  to  the  requirements  of  the 
standard.  The  notification  must  be 
submitted  no  later  than  120  calendar 
days  after  May  20,  1999  (or  within  120 
calendar  days  after  the  source  becomes 
subject  to  this  standard)  and  miist 
contain  the  information  specified  in 
§63.9(b){2)(i)  dut)ugh  (b)(2)(v). 

(3)  As  required  by  §  63.9(b)(3),  the 
owner  or  operator  of  a  new  or 
reconstructed  affected  source,  or  a 
source  that  has  been  reconstructed  such 
that  it  is  an  affected  source,  that  has  an 
initial  startup  after  the  effective  date 
and  for  which  an  application  for 
approval  of  construction  or 
reconstruction  is  not  required  under 

§  63.5(d),  must  notify  the  Administrator 
in  writing  that  the  source  is  subject  to 
the  standards  no  later  than  120  days 
after  initial  startup.  The  notification 
must  contain  the  information  specified 
in  §  63.9(b)(2)(i)  through  (b)(2)(v), 
delivered  or  postmarked  with  the 
notification  required  in  §  63.9(b)(5). 

(4)  As  required  by  §  63.9(b)(4),  the 
owner  or  operator  of  a  new  or 
reconstructed  major  affected  source  that 
has  an  initial  startup  after  the  effective 
date  of  this  standard  and  for  which  an 
application  for  approval  of  construction 
or  reconstruction  is  required  under 

§  63.5(d)  must  provide  the  information 
specified  in  §63.9(b)(4)(i)  through 
(b)(4)(v). 

(5)  As  required  by  §  63.9(b)(5),  the 
owner  or  operator  who,  after  the 
effective  date  of  this  standard,  intends 
to  construct  a  new  affected  soiuce  or 
reconstruct  an  affected  source  subject  to 
this  standard,  or  reconstruct  a  soiuce 
such  that  it  becomes  an  affected  soiuce 
subject  to  this  standard,  must  notify  the 
Administrator,  in  writing,  of  the 
intended  construction  or  reconstruction. 

(b)  Request  for  extension  of 
compliance.  As  required  by  §  63.9(c),  if 
the  owner  or  operator  of  an  affected 
source  cannot  comply  with  this 
standard  by  the  applicable  compliance 
date  for  that  source,  or  if  the  owner  or 
operator  has  installed  BACT  or 
technology  to  meet  LAER  consistent 
with  §  63.6(i)(5),  he  or  she  may  submit 
to  the  Administrator  (or  the  State  with 
an  approved  permit  program)  a  request 
for  an  extension  of  compliance  as 
specified  in  §  63.6(i)(4)  through  (i)(6). 

(c)  Notification  that  source  is  subject 
to  special  compliance  requirements.  As 
required  by  §  63.9(d),  an  owner  or 
operator  of  a  new  source  that  is  subject 
to  special  compliance  requirements  as 
specified  in  §  63.6(b)(3)  and  (b)(4)  must 
notify  the  Administrator  of  his  or  her 
compliance  obligations  no  later  than  the 
notification  dates  established  in 


§  63.9(b)  for  new  sources  that  are  not 
subject  to  the  special  provisions. 

(a)  Notification  of  performance  test. 
As  required  by  §  63.9(e).  the  owner  or 
operator  of  an  affected  source  must 
notify  the  Administrator  in  writing  of 
his  or  her  intention  to  conduct  a 
performance  test  at  least  30  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  to  allow  the 
Administrator  to  review  and  approve 
the  site-specific  test  plan  required  under 
§  63.7(c)  and  to  have  an  observer  present 
during  the  test. 

(e)  Notification  of  opacity  and  visible 
emission  observations.  As  required  by 
§  63.9(f),  the  owner  or  operator  of  an 
affected  source  must  notify  the 
Administrator  in  writing  of  the 
anticipated  date  for  conducting  the 
opacity  or  visible  emission  observations 
specified  in  §  63.6(h)(5).  The 
notification  must  be  submitted  vtrith  the 
notification  of  the  performance  test  date, 
as  specified  in  paragraph  (d)  of  this 
section,  or  if  visibility  or  other 
conditions  prevent  the  opacity  or  visible 
emission  observations  fitim  being 
conducted  conciurently  with  the  initial 
performance  test  required  under  §  63.7, 
the  owner  or  operator  must  dehver  or 
postmark  the  notification  not  less  than 
30  days  before  the  opacity  or  visible 
emission  observations  are  scheduled  to 
take  place. 

(f)  Notification  of  compliance  status. 
The  owner  or  operator  of  an  affected 
source  must  submit  a  notification  of 
compliance  status  as  required  by 

§  63.9(h).  The  notification  must  be  sent 
before  the  close  of  business  on  the  60th 
day  following  completion  of  the 
relevant  compliance  demonstration. 

§63.1659    Reporting  requiraiiMnt*. 

(a)  General  reporting  requirements. 
The  owner  or  operator  of  a 
ferromanganese  and  silicomanganese 
production  facility  must  comply  with 
all  of  the  reporting  requirements  under 
§63.10  of  subpart  A,  unless  otherwise 
specified  in  this  subpart. 

(1)  Frequency  of  reports.  As  provided 
by  §  63.10(a)(5),  if  the  owner  or  operator 
is  required  to  submit  periodic  reports  to 
a  State  on  an  established  time  line,  he 
or  she  may  change  the  dates  by  which 
periodic  reports  submitted  under  this 
part  may  be  submitted  (without 
changing  the  fi'pquency  of  reporting)  to 
be  consistent  with  the  State's  schedule 
by  mutual  agreement  between  the  owner 
or  operator  and  the  State.  This  provision 
may  be  applied  at  any  point  after  the 
source's  compliance  date. 

(2)  Reporting  results  of  performance 
tests.  As  required  by  §63. 10(d)(2),  the 
owner  or  operator  of  an  affected  source 
must  report  the  results  of  the  initial 
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perfonnance  test  as  part  of  the 
notification  of  comphance  status 
required  in  §  63.1658(f). 

(3)  [Reserved] 

(4)  Periodic  startup,  shutdown,  and 
malfunction  reports,  (i)  As  required  by 
§  63.10(d)(5)(i),  if  actions  taken  by  an 
owner  or  operator  during  a  startup, 
shutdown,  or  malfunction  of  an  affected 
source  (including  actions  taken  to 
correct  a  malfunction)  are  consistent 
with  the  procedures  specified  in  the 
startup,  shutdown,  and  malfunction 
plan,  the  owner  or  operator  must  state 
such  information  in  a  semiannual 
report.  The  report,  to  be  certified  by  the 
owner  or  operator  or  other  responsible 
official,  must  be  submitted 
semiannually  ai^d  delivered  or 
postmarked  by  the  30th  day  following 
the  end  of  each  calendar  half;  and 

(ii)  Any  time  an  action  taken  by  an 
owner  or  operator  during  a  startup, 
shutdown,  or  malfunction  (including 
actions  taken  to  correct  a  malfunction) 
is  not  consistent  with  the  procediu«s  in 
the  startup,  shutdown,  and  malfunction 
plan,  the  owner  or  operator  must 
comply  with  all  requirements  of 
§63.10(d)(5)(u). 

(b)  Specific  reporting  requirements.  In 
addition  to  the  information  required 
under  §  63.10,  reports  required  imder 
paragraph  (a)  of  this  section  must 
include  the  information  specified  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section.  As  allowed  by  §63. 10(a)(3),  if 
any  State  requires  a  report  that  contains 
all  of  the  information  required  in  a 
report  listed  in  this  section,  an  owner  or 
operator  may  send  the  Administrator  a 
copy  of  the  report  sent  to  the  State  to 
satisfy  the  requirements  of  this  section 
for  that  report. 

(1)  Air  pollution  control  devices.  The 
owner  or  operator  must  submit  reports 
that  simunarlze  the  records  maintained 
as  part  of  the  practices  described  in  the 
maintenance  plan  for  air  pollution 
control  devices  required  under 

§  63.1655(b),  including  an  explanation 
of  the  periods  when  the  procedures 
were  not  followed  and  the  corrective 
actions  taken. 

(2)  Venturi  scrubbers.  In  addition  to 
the  information  required  to  be 
submitted  in  paragraph  (b)(1)  of  this 
section,  the  owner  or  operator  must 
submit  reports  that  identify  the  periods 
when  the  average  hourly  pressure  drop 
of  venturi  scrubbers  used  to  control 
particidate  emissions  dropped  below 
the  levels  established  in  §  63.1656(c)(4), 
and  an  explanation  of  the  corrective 
actions  taken. 

(3)  Fugitive  dust.  The  owner  or 
operator  must  submit  reports  that 
explain  the  periods  when  the 
procedures  outlined  in  the  fugitive  dust 


control  plan  pursuant  to  §  63.1654(a) 
were  not  followed  and  the  corrective 
actions  taken. 

(4)  Capture  system.  The  owner  or 
operator  must  submit  reports  that 
summarize  the  monitoring  parameter 
excursions  measiired  pursuant  to 

§  63.1657(c)  and  the  corrective  actions 
taken. 

(5)  Bag  leak  detection  system.  The 
owner  or  operator  must  submit  reports 
including  the  following  information: 

(i)  Records  of  all  alarms. 

(ii)  Description  of  the  actions  taken 
following  each  bag  leak  detection 
system  alarm. 

(iii)  Calculation  of  the  percent  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounded  during  the  reporting 
period. 

(6)  Frequency  of  reports,  (i)  The 
owner  or  operator  must  submit  reports 
pursuant  to  §  63.10(e)(3)  that  are 
associated  with  excess  emissions  events 
such  as  the  exclusion  of  the  scrubber 
pressure  drop  limit  per  paragraph  (b)(2) 
of  this  section.  These  reports  are  to  be 
submitted  on  a  quarterly  basis,  unless 
the  owner  or  operator  can  satisfy  the 
requirements  in  §  63.10(e)(3)  to  reduce 
the  frequency  to  a  semiannual  basis. 

(ii)  Ail  other  reports  specified  in 
paragraphs  (b)(1)  throu^  (b)(5)  of  this 
section  must  be  submitted 
semiannually. 

§63.1660    Recordkeeping  requirement*. 

(a)  General  recordkeeping 
requirements.  (1)  The  owner  or  operator 
of  a  ferromanganese  and 
silicomanganese  production  facility 
must  comply  with  all  of  the 
recordkeeping  requirements  imder 
§63.10. 

(2)  As  required  by  §  63.10(b)(2),  the 
owner  or  operator  must  maintain 
records  for  5  years  from  the  date  of  each 
record  of: 

(i)  The  occurrence  and  diutition  of 
each  startup,  shutdown,  or  malfunction 
of  operation  (i.e.,  process  equipment 
and  control  devices); 

(ii)  The  occiurence  and  duration  of 
each  malfunction  of  the  source  or  air 
pollution  control  equipment; 

(iii)  All  maintenance  performed  on 
the  air  pollution  control  equipment; 

(iv)  Actions  taken  diuing  periods  of 
startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfunctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation) 
when  such  actions  are  different  from  the 
procedures  specified  in  the  startup, 
shutdown,  and  malfunction  plan; 

(v)  All  information  necessary  to 
demonstrate  conformance  with  the 
startup,  shutdown,  and  malfunction 


plan  when  all  actions  taken  during 
periods  of  startup,  shutdown,  and 
malfunction  (including  corrective 
actions)  are  consistent  with  the 
procedm^s  specified  in  such  plan.  This 
information  can  be  recorded  in  a 
checklist  or  similar  form  (see 
§63.10(b)(2)(v)); 

(vi)  All  required  measiuements 
needed  to  demonstrate  compliance  with 
the  standard  and  to  support  data  that 
the  source  is  required  to  report, 
including,  but  not  limited  to, 
performance  test  measurements 
(including  initial  and  any  subsequent 
performance  test^  and  measiu^ments  as 
may  be  necessary  to  determine  the 
conditions  of  the  initial  test  or 
subsequent  tests; 

(vii)  All  results  of  initial  or 
subsequent  performance  tests; 

(viii)  If  the  owner  or  operator  has  been 
granted  a  waiver  from  recordkeeping  or 
reporting  requirements  under  §  63.10(f), 
any  information  demonstrating  whether 
a  source  is  meeting  the  requirements  for 
a  waiver  of  recordkeeping  or  reporting 
requirements; 

(ix)  If  the  owner  or  operator  has  been 
granted  a  waiver  fit>m  die  initial 
performance  test  under  §  63.7(h),  a  copy 
of  the  full  request  and  the 
Administrator's  approval  or 
disapproval; 

(x)  All  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status  required  by  §  63.9; 
and 

(xi)  As  required  by  §  63.10(b)(3), 
records  of  any  applicability 
determination,  including  supporting 
analyses. 

(b)  Specific  recordkeeping 
requirements.  (1)  In  addition  to  the 
general  records  required  by  paragraph 
(a)  of  this  section,  the  owner  or  operator 
must  maintain  records  for  5  years  from 
the  date  of  each  record  of: 

(i)  Records  of  pressure  drop  across  the 
venturi  if  a  venturi  scrubber  is  used. 

(ii)  Records  of  manufacturer 
certification  that  monitoring  devices  are 
accurate  to  within  5  percent  (unless 
otherwise  specified  in  this  subpart)  and 
of  calibrations  performed  at  the 
manufacturer's  recommended 
frequency,  or  at  a  frequency  consistent 
with  good  engineering  practice,  or  as 
experience  dictates. 

(iii)  Records  of  bag  leak  detection 
system  output. 

(iv)  An  identification  of  the  date  and 
time  of  all  bag  leak  detection  system 
alarms,  the  time  that  procedures  to 
determine  the  cause  of  the  alarm  were 
initiated,  the  cause  of  the  alarm,  an 
explanation  of  the  actions  taken,  and  the 
date  and  time  the  alarm  was  corrected. 
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(v)  Copy  of  the  written  maintenance 
plan  for  each  air  pollution  control 
device. 

(vi)  Copy  of  the  fugitive  dust  control 
plan. 

(vii)  Records  of  each  maintenance 
inspection  and  repair,  replacement,  or 
other  corrective  action. 

(2)  All  records  for  the  most  recent  2 
years  of  operation  must  be  maintained 
on  site.  Records  for  the  previous  3  years 
may  be  maintained  off  site. 

§  63.1 661    Delegation  of  authorities. 

In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
subpart  E  of  this  part,  the  Administrator 
retains  no  authorities. 

§§63.1662—63.1679    [Reserved]. 

[FR  Doc.  99-12584  Filed  5-19-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-991S;  FRL-6335-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  North 
Carolina;  Revised  Format  for  Materials 
Being  Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMIMARY:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  the  State  of  North  Carolina  that  are 
incorporated  by  reference  (IBR)  into  the 
State  Implementation  Plan  (SIP).  The 
regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  State  agency  and 
approved  by  EPA. 

This  format  revision  will  affect  the 
"Identification  of  plan"  sections  of  40 
CFR  part  52,  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 
Washington,  D.C.,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  state-submitted  materials  not 
subject  to  IBR  review  remain 
imchanged. 

EFFECTIVE  DATE:  This  action  is  effective 
May  20, 1999. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations: 


Environmental  Protection  Agency, 

Region  4,  61  Forsyth  Street,  SW, 

Atlanta,  GA  30303; 
Office  of  Air  and  Radiation,  Docket  and 

Information  Center  (Air  Docket),  EPA, 

401  M  Street,  SW,  Room  M1500, 

Washineton,  DC  20460;  and 
Office  of  tne  Federal  Register,  800  North 

Capitol  Street,  NW,  Suite  700, 

Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry  at  the  above  Region  4 
address  or  at  404-562-9032. 
SUPPLEMENTARY  INFORMATION: 

The  supplementary  information  is 
organized  in  the  following  order: 

What  is  a  SIP? 

How  EPA  enforces  SIPs. 

How  the  State  and  EPA  update  the  SIP. 

How  EPA  compiles  the  SIPs. 

How  EPA  organizes  the  SIP  Compilation. 

Where  you  can  find  a  copy  of  the  SIP 
Compilation. 

The  format  of  the  new  Identification  of 
Plan  Section. 

When  a  SIP  revision  become  federally 
enforceable. 

The  historical  record  of  SIP  revision 
approvals. 

What  EPA  is  doing  in  this  action. 

How  this  document  complies  with  the 
Federal  Administrative  Requirements  for 
rulemaking. 

What  Is  a  SIP? 

Each  state  has  a  SIP  containing  the 
control  measures  and  strategies  used  to 
attain  and  maintain  the  national 
ambient  air  quafity  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  air  pollution  control 
regulations,  emission  inventories, 
monitoring  network,  attainment 
demonstrations,  and  enforcement 
mechanisms. 

How  EPA  Enforces  SIPs 

Each  state  must  formally  adopt  the 
control  measures  and  strategies  in  the 
SIP  after  the  public  has  had  an 
opportimity  to  comment  on  them  and 
then  submit  the  SIP  to  EPA. 

Once  these  control  measiues  and 
strategies  are  approved  by  EPA,  after 
notice  and  comment,  they  are 
incorporated  into  the  federally  approved 
SEP  and  are  identified  in  part  52 
(Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  full  text  of  the  state 
regulation  approved  by  EPA  is  not 
reproduced  in  its  entirety  in  40  CFR  part 
52,  but  is  "incorporated  by  reference." 
This  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specffic 
effective  date.  The  public  is  referred  to 
the  location  of  the  full  text  version 
should  they  want  to  know  which 
measures  are  contained  in  a  given  SIP. 


The  information  provided  allows  EPA 
and  the  public  to  monitor  the  extent  to 
which  a  state  implements  the  SIP  to 
attain  and  maintain  the  NAAQS  and  to 
take  enforcement  action  if  necessary. 

How  the  State  and  EPA  Update  the  SIP 

The  SIP  is  a  living  document  which 
the  state  can  revise  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  state.  Therefore,  EPA 
firom  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SIP.  On  May  22, 1997  (62  FR  2^968). 
EPA  revised  the  procedures  for 
incorporating  by  reference  federaUy- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  OFR. 

EPA  began  the  process  of  developing: 

1.  A  revised  SIP  document  for  each 
state  that  would  be  incorporated  by 
reference  under  the  provisions  of  1  CFR 
part  51; 

2.  A  revised  mechanism  for 
aimouncing  EPA  approval  of  revisions 
to  an  appUcable  SIP  and  updating  both 
the  IBR  docvmient  and  the  CFR  and 

3.  A  revised  format  of  the 
"Identification  of  plan"  sections  for 
each  applicable  subpart  to  reflect  these 
revised  IBR  procedures. 

The  description  of  the  revised  SIP 
dociiment,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  document. 

How  EPA  Compiles  the  SIPs 

The  federally-approved  regulations 
and  soiuce  specific  permits  (entirely  or 
portions  of),  submitted  by  each  state 
agency  have  been  compiled  by  EPA  into 
a  "SIP  Compilation."  The  SIP 
Compilation  contains  the  updated 
regulations  and  source  specific  permits 
approved  by  EPA  through  previous  nUe 
making  actions  in  the  Federal  Register. 
The  compilations  are  contained  in  3- 
ring  binders  and  will  be  updated, 
primarily  on  an  aimual  basis. 

How  EPA  Organizes  the  SIP 
Compilation 

Each  SIP  Compilation  contains  two 
parts.  Part  1  contains  the  regulations 
and  Part  2  contains  the  source  specific 
requirements  that  have  been  approved 
as  part  of  the  SIP.  Each  part  has  a  table 
of  contents  identifying  each  regulation 
or  each  source  specific  permit.  The  table 
of  contents  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  part  52  for  each 
state.  The  Regional  EPA  Offices  have  the 
primary  responsibility  for  ensuring 
accuracy  and  updating  the 
compilations. 
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Where  You  Can  Find  a  Copy  of  the  SIP 
Compilation 

The  Region  4  EPA  Office  developed 
and  will  maintain  the  compilation  for 
the  State  of  North  Carolina.  A  copy  of 
the  full  text  of  each  state's  current 
compilation  will  also  be  maintained  at 
the  Office  of  Federal  Register  and  EPA's 
Air  Docket  and  Information  Center. 

The  Format  of  the  New  Identification  of 
Plan  Section 

In  order  to  better  serve  the  public, 
EPA  revised  the  organization  of  the 
"IdentiBcation  of  plan"  section  and 
included  additional  information  to 
clarify  the  enforceable  elements  of  the 
SIP. 

The  revised  Identification  of  plan 
section  contains  five  subsections: 

(a)  Purpose  and  scope 

(b)  Incorporation  by  reference 

(c)  EPA  approved  regidations 

(d)  EPA  approved  source  specific 

permits 

(e)  EPA  approved  nonregulatory 

provisions  such  as  transportation 
control  measures,  statutory 
provisions,  control  strategies, 
monitoring  networks,  etc. 

When  a  SIP  Revision  Becomes 
Federally  Enforceable 

All  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraphs  (c),  (d),  or  (e)  of  the 
applicable  identification  of  plan  found 
in  each  subpart  of  40  CFR  part  52. 

The  Historical  Record  of  SIP  Revision 
Approvals 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  processing  system,  EPA  retains  the 
original  Identification  of  plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  state  subpart.  After  an  initial  two 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 
enforceability  of  previously  approved 
SIP  measiu-es,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  plan 
appendices  for  some  further  period. 

What  EPA  Is  Doing  in  This  Action 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  the  state  programs  that 
have  occurred  are  accurately  reflected  in 
40  CFR  part  52.  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Reg^er  and  provide  for  public 
comment  before  approval. 


EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  nde  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rule  Making 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessaiy  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
Qiose  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 


Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
considting.  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identffied 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiire  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities . ' ' 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
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rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substsintial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  natiu«  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biu'densome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 


additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a   - 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Georgia  compilation  has  previously 
afforded  interested  parties  the 
opportunity  to  file  a  petition  for  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  such  rulemaking 
action.  Thus.  EPA  sees  no  need  in  this 
action  to  reopen  the  60-day  period  for 
filing  such  petitions  for  judicial  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  April  20, 1999. 
A.  Stanley  Meiburg, 
Acting  Regional  Adnunistrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoritjn  42  U.S.C.  7401  et  seq. 


Subpart  II— North  Carolina 

2.  Section  52.1770  is  redesignated  as 
§  52.1783  and  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§52.1783    Original  Identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  North  Carolina"  and  all  revisions 
submitted  by  North  CaroUna  that  were 
federally  approved  prior  to  December  1, 
1998. 


3.  A  new  §  52.1770  is  added  to  read 
as  follows: 

§  52.1 770    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  North  Carolina 
imder  section  110  of  the  Clean  Air  Act, 
42  U.S.C.  7401,  and  40  CFR  part  51  to 
meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  December  1, 1998,  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  December  1, 1998,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  are  an  exact  dupUcate 
of  the  officially  promulgated  State  rules/ 
regulations  which  have  been  approved 
as  part  of  the  State  implementation  plan 
as  of  December  1, 1998. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW.,  Washington,  DC.  20460. 

(c)  EPA  approved  regulations. 
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EPA  Approved  North  Carolina  Regulations 


State  citation 


Title/subject 


State  effective 
date 


EPA  approval  date 


Ck>mments 


Subchapter  2D    Air  Pollution  Control  Requirements 
Section  .0100    Definitions  and  References 


Sect  .0101 
Sect. 01 03 

Sect  .0104 


Definitions 

Copies  of  Referenced  Federal  Regula- 
tions. 
Incorporation  t)y  Reference  Updates  ... 


7/01/96 
12/01/92 

05/01/95 


08/01/97,  62  FR  41277. 
08/15/94,  59  FR  41709. 

02/01/96,  61  FR  3589. 


Section  .0200    Air  Pollution  Sources 


Sect.  .0201 
Sect.  .0202 


Classification  of  Air  Pollution  Sources 
Registration  of  Air  Pollution  Sources  .. 


4/12/84 
6/01/85 


10/11/85,  50  FR  41501. 
11/19/86,51  FR  41786. 


Section  .0300    Air  Pollution  Emergencies 


Sect. 
Sect. 
Sect. 
Sect. 
Sect. 


.0301 
.0302 
.0303 
0304 
0305 
0306 


Sect.  .0307 


Purpose  

Episode  Criteria „ 

Emission  Reduction  Rans  

Preplanned  Abatement  Program  

Emission  Reduction  Plan;  Alert  Level .. 
Emission    Reduction    Level;    Waming 

Level. 
Emission  Reduction  Level;  Emergency 

Level. 


2/01/76 
7/01/88 
4/12/84 
04/14/88 
4/12/84 
4/12/84 

4/12/84 


6/03/86,  51  FR  19834. 
1/16/90,  55  FR  1420. 
10/11/85,  50  FR  41501. 
12/12/88,  53  FR  49881. 
10/11/85,  50  FR  41501. 
10/11/85.  50  FR  41501. 

10/11/85.  50  FR  41501. 


Section  .0400    Ambient  Air  Quality  Standards 


Sect.  .0401 
Sect.  .0402 
Sect.  .0403 
Sect.  .0404 
Sect.  .0405 
Sect.  .0407 
Sect.  .0408 
Sect.  .0409 


Purpose 

Sulfur  Oxides 

Total  Suspended  Particulates 

Cartxxi  Monoxide 

Ozone  

Nitrogen  Dioxide 

Lead  

Particulate  Matter 


12/01/92 
4/12/84 
7/01/88 

10/01/89 
4/12/84 

10/01/89 
4/12/84 
7/01/88 


8/15/94,  59  FR  41709. 
10/11/85,  50  FR  41501. 
1/16/90,  55  FR  1420. 
3/12/90,  55  FR  9127. 
10/11/85,  50  FR  41501. 
3/12/90,  55  FR  9127. 
10/11/85,  50  FR  41501. 
1/16/90,  55  FR  1420. 


Section  .0500    Emission  Control  Standards 


Sect.  .0501 

Sect.  .0502 
Sect.  .0503 

Sect.  .0504 

Sect.  .0505 

Sect.  .0506 

Sect  .0507 

Sect  .0508 

Sect.  .0509 

Sect.  .0510 

Sect.  .0511 

Sect.  .0512 

Sect.  .0513 

Sect.  .0514 

Sect.  .0515 

Sect  .0516 

Sect.  .0517 


Compliar>ce  With  Emission  Control 
Standards. 

Purpose 

Particulates  From  Fuel  Buming  Indirect 
Heat  Exchangers. 

Particulates  From  Wood  Buming  Indi- 
rect Heat  Exchangers. 

Control  of  Particulates  From  Inciner- 
ators. 

Control  of  Particulates  From  Hot  Mix 
Asphalt  Plants. 

Particulates  From  Chemical  Fertilizer 
Manufacturing  Plants. 

Control  of  Emissions  from  Pulp  and 
Paper  Mills. 

Particulates  From  Mica  or  Feldspar 
Processing  Plants. 

Particulates:  Sand,  Gravel,  Cmshed 
Stone  Operations. 

Particulates,  SO(2),  From  lightweight 
Aggregate  Processes. 

Particulates  From  Wood  Products  Fin- 
ishing Plants. 

Control  of  Particulates  From  Portland 
Cement  Plants. 

Control  of  Particulates  From  Fentxjs 
Jobbing  Foundries. 

Particulates  From  Miscellaneaous  In- 
dustrial Processes. 

Sulfur  Dioxide  Emissions  Combustion 
Sources. 

S02  Emissions  From  Plants  Producing 
Sulfuric  Acid. 


07/01/96 

3/01/81 
7/01/94 

3/14/85 

7/01/87 

11/01/84 

11/01/84 

8/01/87 

4/01/86 

11/01/84 

10/01/89 

11/01/84 

11/01/84 

4/01/86 

11/01/84 

07/01/96 

11A)1/84 


08/01/97.  62  FR  41277. 

6/26/82  47  FR  31924. 
02/01/96  61  FR  3584. 

11/19/86  51  FR  41786. 

2/29/88  53  FR  5974. 

12/19/86  51  FR  45468. 

12/19/86  51  FR  45468. 

12/15/87  52  FR  33933. 

4/17/87  52  FR  15513. 

12/19/86  51  FR  45468. 

3/12/90  55  FR  9127. 

12/19/86  51  FR  45468. 

12/19/86  51  FR  45468. 

04/17/87  52  FR  15513. 

12/19/86  51  FR  45468. 

08/01/97  62  FR  41277. 

12/19/86  51  FR  45468. 
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state  citation 

Title/subject 

State  effective 
date 

EPA  approval  date 

Comments 

Sect.  .0518 

Sect.  .0519 

Sect.  .0520 

Sect.  .0521 

Miscellaneous  Volatile  Organic  Com- 
pound Emissions. 

Control  of  Nitrogen  Dioxide  Emissions 

Control  and  Prohibition  of  Open  Burn- 
ing. 

Control  of  Visible  Emissions  

07/01/96 

07/01/96 
07/01/96 

07/01/96 
2/01/76 

1/01/85 
11/01/84 

07/01/94 
07/01/96 
07/01/94 

07/01/94 
07/01/96 
08/01/91 

08«)1/97  62  FR  41277. 

08/01/97  62  FR  41277. 
08A)1/97.  62  FR  41277. 

08«)1/97.  62  FR  41277. 
6/03/86.  51  FR  19834. 

9/09/87,  52  FR  33933. 
12/19/86.  51  FR  45468. 

02/01/96,  61  FR  3584. 
08/01/97.  62  FR  41277. 
02/01/96.  61  FR  3584. 

02/01/96,  61  FR  3584. 
08/01/97,  62  FR  41277. 
02/14/96,  62  FR  5690. 

Sect.  .0522 

Sect.  .0523 

Control   and   Prohibition  of  Odorous 

Emissions. 
Control  of  Conical  Incinerators  

Sect.  .0527 

Sect.  .0530 

Sect.  .0531  

Emissions    From     Spodumene    Ore 

Roasting. 
Prevention  of  Significant  Deterioration* 
Sources  in  Nonattainment  Area 

Sect.  .0532 

Sect.  .0533 

Sources  Contributing  to  an  Ambient 

Violation. 
Stack  Height 

Sect.  .0535 

Sect.  .0536 

Malfunction,  Start-ups  and  Shutdowns 
Particulate    Emissions    From    Electric 
Utility  Boilers. 

- 

Section  .0600   Air  Contaminant*;  Itllonitoring,  Raporting 


Sect.  .0601 
Sect.  .0602 
Sect.  .0604 

Sect.  .0605 

Sect.  .0606 
Sect.  .0607 

Sect.  .0608 
Sect.  .0609 
Sect.  .0610 

Sect.  .0801 
Sect.  .0802 
Sect.  .0803 
Sect.  .0804 
Sect.  .0805 
Sect.  .0806 


Purpose  and  Scope  

Definitions _... 

Sources  Covered  by  Implementation 
Plan  Requirements. 

Wood  and  Wood-Fossil  Fuel  Combina- 
tion Units. 

Other  Coal  or  Residual  Oil  Bumers 

Exceptions  to  Monitoring  and  Report- 
ing Requirements. 

Program  Schedule  

Monitoring  Condition  in  Permit 

Delegation 


07/01/96 
04/12/84 
07/01/96 

04/12/84 

05/02/88 
04/12/84 

07/01/96 
04/12/84 
06/03/88' 


08/01/97.  62  FR  41277. 
10/11/85,  50  FR  41501. 
08/01/97.  62  FR  41277. 

10/11/85,  50  FR  41501. 

12/12/88,  53  FR  49881. 
10/11/85,  50  FR  41501. 

08/01/97,  62  FR  41277. 
10/11/85,  50  FR  41501. 
11/13/89.  54  FR  47211. 


Section  .0600    Compiax  Sources 


Purpose  and  Scope  .. 

Definitions 

Highway  Projects  

Airport  Facilities 

Parking  Facilities 

Ambient    Monitoring 
Analysis. 


and    Modeling 


07/01/94 
07/01/94 
07/01/94 
07/01/96 
07/01/94 
07/01/94. 


02/01/96,  61  FR  3584. 
02/01/96,  61  FR  3584. 
02/01/96,  61  FR  3584. 
08/01/97,  62  FR  41277. 
02/01/96,  61  FR  3584. 
02/01/96  61  FR  3584. 


Section  .0900    Volatile  Organic  Compounds 


Sect.  .0901 
Sect.  .0902 
Sect.  .0903 
Sect.  .0905 
Sect.  .0906 
Sect.  .0907 

Sect.  .0908 

Sect.  .0909 

Sect.  .0910 
Sect.  .0911 
Sect.  .0912 

Sect.  .0913 

Sect.  .0914 

Sect.  .0915 

Sect.  .0916 

Sect.  .0917 


Definitk>ns , 

/^plicability  

Recordkeeping.  Reporting;  Monitoring 

Petition  for  Alternative  Controls  

Circumvention  

Compliance  Schedules  for  Sources  in 
Nonattainment  Areas. 

Equipment  Modification  Compliance 
Schedules. 

Compliance  Schedules  for  Sources  in 
New  Nonattainment  Areas. 

Alternate  Compljance  Schedules 

Exceptk>ns  for  Compliance  Schedules 

General  Provisions  on  Test  Methods 
and  Procedures. 

Determination  of  Volatile  Content  of 
Surface  Coatings. 

Determination  of  VOC  Emission  Con- 
trol System  Effteiency. 

Detemnination  of  Solvent  Metal  Clean- 
ing VOC  Emissions. 

Determinatton  of  VOC  Emissk>ns  from 
Bulk  Gasoline  Terminals. 

Automobile  and  Ught-Duty  Tnjck  Man- 
ufacturing. 


07/01/96 
07/01/96 
11/08/84 
11/08/84 
11/08/84 
05/01/95 

11/08/84 

07/01/95 

05/01/95 
05/01/95 
11/08/84 

07/01/88 

11/D8/84 

11/08/84 

07/01/88 

07/01/96 


08/01/97,  62  FR  41277. 
08/01/97,  62  FR  41277. 
12/19/86,  51  FR  45468. 
12/19/86,  51  FR  45468. 
12/19/86.  51  FR  45468. 
02/01/96.  62  FR  3589. 

12/19/86,  51  FR  45468. 

02/01/96.  62<iFR  3589. 

02/01/96.  62  FR  3589. 
02/01/96,  62  FR  3589. 
12/19/86,  51  FR  45468. 

1/16/90.  55  FR  1420. 

12/19/86,  51  FR  45468. 

12/19/86,51  FR  45468. 

1/16/90.  55  FR  1420. 

08/01/97.  62  FR  41277. 
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State  citation 

Title/subject 

State  effective 
date 

EPA  approval  date 

Comments 

Sect.  .0918 

Can  Coating  

07/01/96 

08/01/97,  62  FR  41277. 

Sect.  .0919 

Coil  Coatina 

07/01/96 

08/01/97  62  FR  41277 

Sect.  .0920 

Paoer  Coatina  

07/01/96 

08/01/97  62  FR  41277 

Sect.  .0921  

Fabric  and  Vinyl  Coating 

07/01/96 

08/01/97,  62  FR  41277 

Sect.  .0922 

Metal  Furniture  Coating  

07/01/96 

08/01/97,  62  FR  41277 

Sect.  .0923 

Surface  Coating  of  Large  Appliances  .. 
Magnet  Wire  Coating  

07/01/96 

08/01/97  62  FR  41277 

Sect.  .0924 

07/01/96 

08/01/97  62  FR  41277 

Sect.  .0925 

Petroleum  Liquid  Storage  

12/01/89 

06/23/94  59  FR  32365 

Sect.  .0926 

Bulk  Gasoline  Plants 

07/01/96 

08/01/97  62  FR  41277. 

Sect.  .0927 

Bulk  Gasoline  Terminals 

07/01/96 
07/01/96 

08/01/97  62  FR  41277. 
08/01/97  62  FR  41277 

Sect.  .0928 

Gasoline  Service  Stations  Stage  1  

Solvent  Metal  Cleanina 

. 

Sect.  .0930 

03/01/91 

06/23/94  59  FR  32365 

Sect.  .0931  

Cutback  Asohalt 

12/01/89 

06/23/94  59  FR  32365 

Sect.  .0932 

Gasoline  Truck  Tanks  and  Vapor  Col- 
lection Systems. 

07/01/95 

02/01/96  62  FR  3589 

Sect.  .0933 

Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks. 

07/01/95 

02/01/96  62  FR  3589. 

Sect.  .0934 

Coating  of  Miscellaneous  Metal  Parts 
and  Products. 

07/01/96 

08/01/97  62  FR  41277. 

Sect.  .0935 

Factory  Surface  Coating  of  Flat  Wood 
Paneling. 

07/01/96 

08/01/97  62  FR  41277. 

Sect.  .0936 

Graphk:  Arts  

12/01/89 

06/23/94  59  FR  32365. 

Sect.  .0937 

Manufacture    of    Pneumatic    Rubber 

07/01/96 

08/01/97  62  FR  41277 

Sect.  .0938 

Tires. 

Perctiloroetfiylene  Dry  Cleaning  Sys- 
tem. 

Determination     of     Volatile     Organic 

12/01/89 

06/23/94  59  FR  32365. 

Sect.  .0939 

07/01/88 

1/16/90  55  FR  1420. 

Compounds  Emissions. 

Sect.  .0940 

Determination  of  Leak  Tigfitness  and 
Vapor  Leaks, 

07/01/88 

1/16/90  55  FR  1420. 

Sect.  .0941  

Alternative  Method  for  Leak  Tightness 

03/01/91 

06/23m  59  FR  32365. 

Sect.  .0942 

Determinatkin    of    Solvent    in    Filter 
Waste. 

07/23/80 

08/27/81  46  FR  43137. 

Sect.  .0943 

Synthetic  Organic  Chemical  and  Poly- 
mer Manufacturing. 

03/01/91 

06/23/94  59  FR  32365. 

Sect.  .0944 

Manufacture    of    Polyethylene    Poly- 
propylene, and  Polystyrene. 

03/14/85 

11/19/86  51  FR  41786. 

Sect.  .0945 

Petroleum  Dry  Cleaning 

03/14/85 

11/19/86  51  FR  41786 

Sect.  .0947 

Manufacture  of  Synthesized  Phanna- 
ceutical  Products. 

07/01/94 

05/05/95  60  FR  22284. 

Sect.  .0948 

VOC  Emissions  From  Transfer  Oper- 
ations. 

07/01/94 

05/05/95  60  FR  22284. 

Sect.  .0949 

Storage  of  Miscellaneous  Volatile  Or- 
ganic Compounds. 

07/01/94 

05/05/95  60  FR  22284. 

Sect.  .0950 

Interim  Standards  for  Certain  Source 
Categories. 

05/01/95 

02/01/96,  62  FR  3589. 

Sect.  .0951  

Miscellaneous  Volatile  Organic  Com- 
pound Emissions. 

07/01/96 

08/01/97,  62  FR  41277. 

Sect.  .0952 

Petition  for  Alternative  Controls  

05/01/95 
07/01/96 

02/01/96,  62  FR  3589. 
08/01/97,  62  FR  41277. 

Sect.  .0953 

Vapor  Refum  Piping  for  Stage  II  Vapor 

Recovery. 

Sect.  .0954 

Stage  II  Vapor  Recovery 

07/01/96 

08/01/97,  62  FR  41277 

* 

Sect.  .0955 

Thread  Bonding  Manufacturing 

04/01/95 

02/01/96,  62  FR  3589 

Sect.  .0956 

Glass  Christmas  Omament  Manufac- 
turing. 

04/01/05 

02/01/96,  62  FR  3589. 

Sect.  .0957 

Commercial  Bakeries 

04/01/95 

02/01/96,  62  FR  3589. 

Section  .1000    Mote 

r  Vehicie  Emissions  Control  Standards 

Sect.  .1001  

Purpose  

12/01/82 

06/02/95,  60  FR  28726. 

Sect.  .1002 

Applicability  

07/01/94 

06/02/95,  60  FR  28726. 

Sect.  .1003 

[Definitions 

12/01/82 

06/02/95,  60  FR  28726. 

Sect.  .1004 

Emission  Standards  

07/01/93 

06/02/95  60  FR  28726 

Sect.  .1005 

Measurement  and  Enforcement 

04/01/91 

06/02/95,  60  FR  28726. 

Section  .1300 

Oxygenated  Gasoline  Standard 

Sect.  .1301 

Purpose  

09/01/92 

06/30/94,  59  FR  32365. 

Sect.  .1302 

Applicability  

09/01/92 

06/30/94  59  FR  32365 

Sect.  .1303 

Definitions 

09/01/92 

06/30/94,  59  FR  32365. 

Sect.  .1304 

Oxygen  Content  Standard  

09/01/92 

06/30/94,  59  FR  32365. 
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State  citation 

Title/subject 

State  effective 
date 

EPA  approval  date 

Comments 

Sect.  .1305 

Measurement  and  Enforcement 

09/01/92 

06«(V94.  59  FR  32365. 

Section  .1900    Open  Burning 

Sect.  .1901  

Sect.  .1902 

Sect.  .1903 

Sect.  .1904 

Purpose,    Scope,   and    Impermissible 

Open  Burning. 

Definitions 

Permissible  Open  Burning  Wittiout  a 

Permit. 
Air  Curtain  Burners  

07/01/96 

07/01/96 
07/01/96 

07/01/96 

08A)1/97,  62  FR  41277. 

08«)1/97.  62  FR  41277. 
08/01/97,  62  FR  41277. 

08/01/57.  62  FR  41277 

• 

Subchapter  2Q    Air  Quality  Permits 
Section  .0100    General  Provisions 

Sect.  .0101  

Required  Air  Quality  Permits  

08/15/94 

oa/^5m 

07/01/96 
08/15/94 
08/15/94 
08/15/94 
08/15/94 
07/01/96 

08/15/94 

08/15/94 

02/01/96,  61  FR  3584. 
02A)1/96,  61  FR  3584. 

08/01/97,  62  FR  41277. 
02/01/96,  61  FR  3584. 
02/01/96,  61  FR  3584. 
02/01/96,  61  FR  3584. 
02/01/96,  61  FR  3584. 
08/01/97,  62  FR  41277. 

02/01/96,  61  FR  3584. 

02A)1/96.  61  FR  3584 

Sect.  .0102 

Sect.  .0103 

Sect.  .0105 

Sect.  .0106 

Activities  Exempted  From  Pennit  Re- 
quirements. 

Definitions 

Copies  of  Referenced  Documents 

Incorporation  by  Reference 

Sect.  .0107 

Confidential  Information  

Sect.  .0108 

Sect.  .0109 

Sect.  .0110 

Delegation  of  Auttiority 

Compliance   Schedule  for  Previously 
Exempted  Activities. 

Retention  of  Permit  at  Permitted  Facil- 
ity. 

Applicability  Determinations 

Sect.  .0111  

Section  .0200    Permit  Fees 

Sect.  .0207 

/Annual  Emissions  Reporting 

07/01/96 

08rt)1/97.  62  FR  41277. 

Section  .0300    Construction  and  Operating  Permits 

Sect.  .0301  

Sect.  .0303 

Sect.  .0304 

Sect.  .0305 

AppHcability  

Diefinitions 

Applications 

/Application  Submittal  Content 

07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 

07/01/94 

07/01/96 

07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 
07/28/95,  60  FR  38710. 

07/28/95,  60  FR  38710. 

08/01/97,  62  FR  41277. 

- 

Sect.  .0306 

Sect.  .0307 

Permits  Requiring  Public  Participation 
Public  Participation  Procedures 

Sect.  .0308 

Sect.  .0309 

Sect.  .0310 

Sect.  .0311  

Final  Action  on  Permit  /Applications  

Termination,  Modification  and  Revoca- 
tion of  Permits. 

Permitting  of  Numerous  Similar  Facili- 
ties. 

Permitting  of  Facilities  at  Multiple  Tem- 
porary Sites. 

Section  .0600    Transportation  Facility  Procedures 

Sect.  .0601  

Sect.  .0602 

Sect.  .0603 

Sect.  .0604 

Purpose  of  Section  and  Requirement 
for  Permit. 

Definitions 

Applications 

Public  Participation 

07/01/94 

07/01/94 
07/28/97 
07/01/94 
07/01/94 
07/01/94 

2/01/96,  61  FR  3586. 

2/01/96,  61  FR  3586. 
12/31/98,  63  FR  72193. 
2/01/96,  61  FR  3586. 
2/01/96,  61  FR  3586. 
2/01/96.  61  FR  3586. 

Sect.  .0605 

Sect.  .0606 

Delegation  of  Authority 

Termination,  Modification  and  Revoca- 
tion of  Permits. 

Section  .0800    Exclusionaiy  Rules                                                                                        | 

Sect.  .0801  

Purpose  and  Scope  

08/01/95 
08/01/95 

07/28/97 

08/01/95 
08/01/95 
08/01/95 
08/01/95 

09/20«6,  61  FR  49418. 
09/20/96,  61  FR  49418. 

^2J3^/98,  63  FR  72193. 

09/20/96.  61  FR  49418. 
09/20/96.  61  FR  49418. 
09/20/96,  61  FR  49418. 
09/20/96,  61  FR  49418. 

Sect.  .0802 

Sect.  .0803 

Sect.  .0804 

Gasoline  Servicing  Stations  and  Dis- 
pensing Facilities. 

Coating,    Solvent   Cleaning,   Graphic 
Arts  Operations. 

Dry  Cleaning  Facilities  

Sect.  .0805 

Sect.  .0806 

Grain  Elevators — „ 

Cotton  Gins  

Sect.  .0807 

Emeraencv  Generators 

• 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  17  and  87 

[WT  Oocint  No.  96-211,  RX  99-40] 

Uaa  of  112-118  MHz  for  Differantlal 
Global  PoaWoning  Syatam  (QPS) 
Corractkm  Data  and  1h*  Uaa  of  Hand- 
HaM  Tranamitiar*  on  Fiaquanciaa  In 
Iha  Aaronautical  Enrouta  Sarvlca 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Report  and  Order  (R&O) 
amends  the  Commission's  rules 
regarding  the  use  of  112-118  MHz  for 
differential  Global  Positioning  System 
(GPS)  correction  data,  the  use  of  hand- 
held transmitters  on  frequencies  in  the 
Aeronautical  Enroute  Service,  and  to 
update  Part  17  of  our  rules  to 
incorporate  by  reference  two  recently 
revised  FAA  Advisory  Circulars.  These 
amendments  were  adopted  in  response 
to  petitions  for  rule  making  filed  by  the 
Federal  Aviation  Adminis^tion  and 
the  Aeronautical  Radio,  Inc.  The  effect 
of  these  amendments  would  increase 
aircraft  and  airport  safety  and  facilitate 
the  efficient  use  of  aeronautical  radio 
spectrum. 

DATES:  These  regulations  are  effective 
May  20, 1999.  llie  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  Federal  Register  May  20, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Shaffer  of  the  Commission's 
Wireless  Telecommunications  Bureau  at 
(202)  41S-0680  or  via  email  at 
mayday@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  R6<D, 
FCC  99-40,  adopted  February  25,  1999, 
and  released  March  3, 1999.  The  full 
text  of  this  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  246, 1919  M 
Street  N.W.  Washington,  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor,  ITS, 
Inc.,  1231  20th  St.  N.W.,  Washington, 
D.C.  20036,  telephone  (202)  857-3800. 

Summary  of  R&O 

1 .  This  R&O  amends  Part  87  of  our 
rules  to  permit  aeronautical  ground 
stations  to  use  frequencies  in  the  112- 
118  MHz  band  to  transmit  differential 


Global  Positioning  System  (GPS) 
information  to  aircraft  equipped  to  use 
advanced  landing  systems  in  response 
to  a  petition  for  rule  making  filed  by  the 
Federal  Aviation  Administration  (FAA). 
This  R&O  also  allows  the  use  of  hand- 
held radios  for  direct  communications 
between  ground  service  personnel  and 
flight  crews  on  frequencies  allocated  to 
the  Aeronautical  Enroute  Service  in 
response  to  a  petition  for  rule  making 
filed  by  Aeronautical  Radio,  Inc. 
(ARINC).  Finally,  this  R&O  updates  part 
17  of  our  rules  to  incorporate  by 
reference  two  recently  revised  FAA 
Advisory  Circidars.  "The  actions  will 
increase  the  safety  and  efficiency  of 
aircraft  navigation  and  movement  of 
aircraft  in  and  around  airports.  Further, 
these  amends  should  promote  the  use  of 
new  radio  technologies  beneficial  to 
aircraft  without  allocating  additional 
spectnun. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

2.  As  required  by  the  Regidatory 
Flexibility  Act,  5  U.S.C.  603  (RFA), 
Initial  Regulatory  Flexibility  Analyses 
(IRFA)  were  incorporated  in  the  Notice 
of  Proposed  Rule  Makings  WT  Docket 
96-1  and  WT  Docket  96-211.'  The 
Commission  sought  written  public 
comments  on  the  proposals  in  the 
Unicom  NPRM  and  Aviation  Safety 
NPRM,  including  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRF A)  in  this 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.2 

I.  Need  for  and  Obiective  of  the 
Proposed  Rules 

3.  Our  objective  is  to  improve  safety 
in  air  navigation  by  increasing  pilots' 
access  to  advisory  information, 
promoting  the  use  of  satellite 
technology  for  the  precision  landing  of 
aircraft  and  allowing  groimd  crews  to 
communicate  with  aircraft  on 
aeronautical  enroute  frequencies,  and  to 


'  Amendment  of  Part  87  of  the  Commission's 
Rules  to  Permit  Automatic  Operation  of 
Aeronautical  Advisory  Stations  (Unicoms),  WT 
Docket  96-1,  Notice  of  Proposed  Rule  Maldng,  11 
FCX:  Red  1084  (1996).  61  FR  8905,  (March  6,  1996), 
(Unicom  NPRM);  Amendment  of  part  87  to  Permit 
the  Use  of  112-118  MHz  for  Differential  Global 
Positioning  System  (GPS)  Correction  Data  and  the 
Use  of  Hand-held  Transmitters  on  Frequencies  in 
the  Aeronautical  Enroute  Service  and  Amendment 
of  Part  17  Concerning  Construction,  Marking,  and 
Lighting  of  Antenna  Structures,  WT  Docket  No.  96- 
211,  Notice  of  Proposed  Rule  Making,  11  FCC  Red 
15391  (1996),  61  FR  60673,  (November  29, 1996), 
(Aviation  Safety  NPRM). 

^Public  Law  No.  104-121,  110  Stat.  847  (1996) 
(CWAAA).  Title  n  of  the  CWAAA  is  "The  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA).  codified  at  5  U.S.C.  601  et  seq. 


incorporate  by  reference  two  recently 
revised  FAA  Advisory  Circulars.  The 
Report  and  Order  in  this  proceeding 
modified  the  Commission's  rules  to 
increase  the  safety  and  efficiency  of 
aircraft  navigation  and  movement  of 
aircraft  in  and  aroimd  airports. 

4.  The  public  interest  is  served  by 
modifying  our  rules  to  permit  the 
operation  of  aeronautical  advisory 
stations  (imicoms)  in  an  imattended, 
automated  mode,  allow  aeronautical 
groimd  stations  to  transmit  differential 
GPS  augmentation  data  to  aircraft,  allow 
the  use  of  mobile  radios  for  direct 
communications  between  ground 
service  persoimel  and  flight  crews  on 
Aeronautical  Enroute  Service 
frequencies  and  incorporate,  by 
reference,  two  FAA  Advisory  Circulars. 

n.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis 

5.  No  comments  were  submitted  in 
direct  response  to  the  IRFA.  We  have, 
however,  reviewed  general  comments 
that  may  impact  small  businesses. 

6.  Much  of  the  impact  will  be  on 
small  businesses  that  use,  manufacture, 
design,  import,  or  sell  equipment,  and 
will  increase  safety  and  efficiency  at 
airports  by  allowing  new  uses  and 
technologies  for  the  purpose  of 
communicating  important  information 
for  flight  and  groimd  safety. 
Commenters  submitted  suggestions  to 
improve  the  technical  and  operational 
criteria  of  the  proposals.  This  Report 
and  Order  directly  benefits  small 
businesses  by  providing  smaller  airports 
that  do  not  have  sufficient  resources  to 
staff  a  unicom  station  with  an 
automated  and  economically  viable 
alternative  to  provide  important 
advisory  information,  providing  airports 
with  satellite  technology  for  the 
precision  landing  of  aircraft  to  facilitate 
approaches  and  landings  in  poor 
weather  conditions,  and  improving  the 
safe  ground  operations  at  airports  and 
improve  the  provision  of  services  and 
supplies  to  aircraft  on  the  groimd.  These 
actions  should  increase  the  safety  and 
efficiency  of  aircraft  navigation  and 
movement  of  aircraft  in  and  around 
airports. 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Apply 

7.  The  rules  adopted  in  this  Report 
and  Order  will  affect  small  businesses 
that  use,  manufacture,  design,  import, 
sell,  or  use  aviation  equipment  designed 
for  an  automated  unicom,  a  GPS 
augmentation  system  operating  in  the 
112-118  MHz  band,  and  mobile  radios 
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used  for  direct  commmiicatiDiis 
between  groimd  service  personnel  and 
flight  crews  on  Aeronautical  Enroute 
Service  frequencies.  There  are  no 
Conunission-imposed  requirements, 
however,  for  any  entity  to  use  these 
products. 

Estimates  for  Unicorns 

8.  The  unicorn  service  provides  for 
air-groimd  communications  primarily 
between  general  aviation  aircraft  and 
airport  facilities.  Unicom  transmissions 
are  limited  to  the  necessities  of  safe  and 
expeditious  operation  of  aircraft, 
including  nmway  conditions,  types  of 
fuel  available,  wind  conditions,  weather 
information,  dispatching,  and  other 
necessary  safety  information.  Unicom 
transmissions  may  include,  on  a 
secondary  basis,  communications 
pertaining  to  the  efficient  portal-to- 
portal  transit  of  an  eiircraft,  such  as 
available  ground  transportation,  food, 
and  lodging.  Unicorns  must  provide 
impartial  information  concerning 
available  groimd  services,  and  must 
provide  service  to  any  aircraft  station 
upon  request  and  without 
discrimination.  For  the  piupose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  Small 
Business  Administration  (SB A),  each 
licensee  would  need  to  be  evaluated 
within  its  own  business  area. 

9.  Because  the  Regulatory  Flexibility 
Act  amendments  were  not  in  effect  until 
the  record  in  this  proceeding  was 
closed,  the  Commission  was  imable  to 
request  information  regarding  the 
number  of  small  entities  that  are 
unicorns.  Therefore,  the  Commission  is 
unable  at  this  time  to  determine  the 
niunber  of  small  businesses  which 
could  be  impacted  by  the  rules. 
However,  the  Commission's  data 
indicates  that  there  were  2775  unicorns 
licensees  operating  at  the  end  of  October 
1996.  Further,  because  any  entity 
engaged  in  providing  unicom  service  is 
eligible  to  hold  a  imicom  license,  these 
rules  could  potentially  impact  every 
small  business  involved  in  aviation. 
Additionally,  there  are  small  businesses 
that  will  manufactine,  design,  import,  or 
sell  equipment.  We  concluded  that 
these  small  businesses  are  classified  in 
Communications  Equipment,  N.E.C., 
(Standard  Identification  Code  3669)  as 
entities  employing  less  than  750 
employees  as  defined  in  13  CFR 
121.201.  The  size  data  provided  by  the 
SBA  shows  that  469  firms  out  of  498 
firms  in  the  Communications 
Equipment,  N.E.C.  classification  have 
less  dian  750  employees  but  did  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  potential 


manufacturers  which  are  small 
businesses.^ 

Estimates  for  Differential  GPS 

10.  Differential  GPS  is  groimd 
reference  stations  licensed  to  private 
entities  using  unassigned  VOR 
frequencies  in  the  112-118  MHz  band  to 
transmit  differential  GPS  augmentation 
data  to  aircraft  to  improve  safety  in 
approach  and  landing  of  aircraft.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  Small  Business  Administration 
(SBA),  each  hcensee  would  need  to  be 
evaluated  within  its  own  business  area. 
Additionally,  there  are  small  businesses 
that  will  manufacture,  design,  import,  or 
sell  equipment.  We  concluded  that 
these  small  businesses  are  classified  in 
Communications  Equipment,  N.E.C, 
(Standard  Identification  Code  3669)  as 
entities  employing  less  than  750 
employees  as  defined  in  13  CFR 
121,201.  We  invited  comment  on 
whether  this  is  the  correct  definition  to 
use,  but  received  no  comment  on  this 
issue.  The  size  data  provided  by  the 
SBA  shows  that  469  firms  out  of  498 
firms  in  the  Communications 
Equipment,  N.E.C.  classification  have 
less  dian  750  employees  but  did  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  gf  potential  GPS 
manufacturers  which  are  small 
businesses.''  However,  based  on 
information  from  the  U.S.  GPS  Industry 
Council  we  estimate  that  this  would 
include  approximately  110  small 
businesses  that  would  be  affected  by 
this  proposed  rule  change. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rules 

11.  There  are  several  reporting, 
recordkeeping,  and  compliance 
requirements  applicable  to  the 
Commission  licensees  and  equipment 
manufacturers.  These  new  requirements 
are  necessary  to  minimize 
radiofrequency  interference  of  the 
equipment,  and  to  specify  the 
responsibilities  in  operating  unicom. 

(1)  In  order  to  facilitate  operation  of 
aviation  equipment,  these  ndes  may 
have  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
Prior  to  marketing  aviation  equipment 
in  the  U.S.,  a  manufacturer  must  have 


•'U.S.  Small  Business  Administration  1992 
Economic  Census  Industry  and  Enterprise  Report, 
Table  ID.  SIC  Code  3669.  (Bureau  of  the  Census 
data  adapted  by  the  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration). 

*U.S.  Small  Business  Administration  1992 
Economic  Census  Industry  and  Enterprise  Report, 
Table  ID,  SIC  Code  3669,  (Bureau  of  the  Census 
data  adapted  by  the  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration). 


the  unit  type  accepted  by  the 
Commission  imder  the  technical  criteria 
set  forth  in  the  Commission's  Rules.  In 
order  to  have  a  unit  type  accepted,  a 
small  entity  would  have  to  test  the  radio 
equipment  and  provide  clerical  support 
to  file  the  requisite  FCC  application 
forms.  Both  of  these  functions  could  be 
handled  by  a  third  party.  We  estimate 
that  the  initial  cost  to  the  manufacturer 
to  meet  this  requirement,  if  done  by  a 
third  party,  is  $900  to  test  the 
equipment  and  complete  the  filing 
information,  and  would  require  the 
electronic  engineering  professional 
skills.  Additionally,  there  would  be  a 
$425  equipment  authorization  fee  to  file 
the  application  for  tjrpe  acceptance. 
These  costs  are  one  time  costs  to  type 
accept  the  equipment  and  assure  that 
interference  to  other  radio  users  is 
minimized. 

(2)  In  order  to  clarify  the 
responsibihties  in  operating  unicorns, 
we  require  all  unicom  Ucensees  at 
airports  having  more  than  one  unicom 
to  jointly  sign  a  letter  of  agreement, 
prior  to  the  operation  of  a  unicom  in 
automatic  mode  at  such  an  airport, 
stating  the  name(s)  of  the  licensee(8) 
who  will  control  the  automatic  unicom 
and,  if  applicable,  how  control  of  the 
automatic  unicom  will  be  divided.  A 
copy  of  the  agreement  must  be  kept  with 
each  licensee's  station  authorization. 
We  estimate  that  approximately  50 
licensees  will  require  0.7  hours  to 
prepare  and  file  the  agreement  required. 

V.  Steps  Taken  by  Agency  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities  Consistent  With  Stated 
Objectives 

12.  The  rules  would  require 
differential  GPS  transmitters  to  be  type 
accepted  in  accordance  with  the 
technical  criteria  set  forth  in  part  87 
subpart  D  of  our  rules,  in  lieu  of  the 
more  exacting  specifications  contained 
in  RTCA  Document  No.  DO-217.  This 
flexible  approach  promotes 
technological  innovations  in  differential 
GPS  equipment  so  long  as  such 
equipment  is  compatible  with  the 
National  Airspace  System.  Under  our 
present  treatment  of  transmitters 
operating  in  the  108-137  MHz  band,  the 
FAA  is  given  a  21 -day  period  to  object 
to  any  application  for  type  acceptance 
that  would  adversely  affect  the 
performance  of  the  National  Airspace 
System.  The  rules  also  take  measures  to 
expedite  coordination  procedures 
between  applicants,  the  FAA,  and  the 
Commission  concerning  the  assignment 
of  a  frequency  and  time  slot  foi 
differential  GPS  ground  stations.  In 
order  to  reduce  administrative  burdens 
on  both  the  public  and  the  Commission. 
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we  permit  mobile  units  in  the 
aeronautical  enroute  service  to  operate 
imder  the  same  authorization  and  call 
sign  as  the  associated  aeronautical 
enroute  station.  This  approach  would 
eliminate  the  need  for  aviation  service 
organizations  to  submit  forms  and  fees 
to  the  Commission.  These  decisions 
benefit  small  entities  and  give  them  an 
opportunity  to  provide 
recommendations  to  further  improve  the 
impact  and  processes. 

VI.  Report  to  Congress 

13.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  the  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  SBREFA.5  A  copy  of  this  FRFA 
will  also  be  published  in  the  Federal 
Register. 

Ordering  Clauses 

14.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(1),  303(r),  307(e),  and  332(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303{r),  307(e) 
and  332(a)(2),  parts  80  and  87  of  the 
Commission's  Rules,  47  CFR  Parts  17 
and  87  are  amended  as  set  forth  in  the 
Rule  Changes,  effective  May  20, 1999. 

15.  ft  is  further  ordered  that  these 
proceedings  are  terminated. 

ListofSubfects 

47  CFR  Part  17 

Antenna,  Aviation  safety. 
Communications  equipment. 
Incorporation  by  reference.  Radio. 

47  CFR  Part  87 

Aviation  safety.  Communications 
equipment.  Radio. 


Federal  Conununications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  17 
and  87  as  follows: 

PART  17— CONSTRUCTION, 
MARKING,  AND  LIGHTING  OF 
ANTENNA  STRUCTURES 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066. 
1082,  as  amended;  47  U.S.C.  154,  303. 
Interpret  or  apply  sees.  301,  309  48  Stat. 
1081, 1085  as  amended.  47  U.S.C.  301.  309. 

2.  Section  17.23  is  revised  to  read  as 
follows: 

f  1 7.23    Specifications  for  painting  and 
lighting  antenna  structures. 

Unless  otherwise  specified  by  the 
Commission,  each  new  or  altered 
antenna  structiue  to  be  registered  on  or 
after  January  1, 1996,  must  conform  to 
the  FAA's  painting  and  lighting 
recommendations  set  forth  on  die 
structure's  FAA  determination  of  "no 
hazard,"  as  referenced  in  the  following 
FAA  Advisory  Circulars:  AC  70/7460- 
IJ,  "Obstruction  Marking  and  Lighting," 
effective  January  1, 1996,  and  AC  150/ 
5345-43E,  "Specification  for 
Obstruction  Lighting  Equipment,"  dated 
October  19, 1995.  These  doctunents  are 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a).  The  documents 
contain  FAA  recommendations  for 
painting  and  lighting  structiues  which 
pose  a  potential  hazard  to  air 
navigation.  For  purposes  of  this  part,  the 
specifications,  standards,  and  general 
requirements  stated  in  these  documents 


are  mandatory.  The  Advisory  CirciUars 
listed  are  available  for  inspection  at  the 
Commission  Headquarters  in 
Washington,  DC,  or  may  be  obtained 
fi'om  Department  of  Transportation. 
Property  Use  and  Storage  Section, 
Subsequent  Distribution  Office,  M483.6, 
Ardmore  East  Business  Center,  3341  Q 
75th  Avenue,  Landover,  MD  20785, 
telephone  (301)  322-4961,  facsimile 
(301)  386-5394.  Copies  are  also 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  Suite  700,  Washington, 
D.C. 

PART  87— AVIATION  SERVICES 

3.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082.  as 
amended;  47  U.S.C.  154,  303,  307(e)  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068. 1081-1105.  as  amended.  47 
U.S.C.  151-156.  301-609. 

4.  Section  87.5  is  amended  by  revising 
the  definition  of  "automatic  weather 
observation  station"  to  read  as  follows: 

§87.5    Definitions. 

***** 

Automatic  weather  observation 
station  (AWOS)  or  automatic  surface 
observation  station  (ASOS).  A  land 
station  located  at  an  airport  and  used  to 
automatically  transmit  weather 
information  to  aircraft. 
***** 

5.  Section  87.131  is  amended  by 
adding  a  footnote  to  Aeronautical 
advisory  entry  and  adding  to  the  end  of 
the  table,  an  entry  for  Differential  GPS 
to  read  as  follows: 

§  87.1 31    Power  and  emissions. 

***** 


Class  of  station 


Frequency  Authorized         Maximum 

band/frequency     emission(s)  ^         power  ^ 


Aeronautical  advisory VHF 

•                             »                             •                             »                       •       « 
Differential  GPS  VHP 


A3E 


G7D 


lOwatts.'o 


Various.2 


'  The  power  is  measured  at  the  transmitter  output  terminals  and  the  type  of  power  is  determined  according  to  the  emission  designator  as  fol- 

IOWS> 

(i)  Mean  power  (pY)  for  amplitude  modulated  emissions  and  transmitting  both  sidebands  using  unmodulated  full  carrier, 
(ii)  Peak  envelope  power  (pX)  for  all  emission  designators  other  than  those  referred  to  in  paragraph  (i)  of  this  note. 
*  Power  and  antenna  height  are  restricted  to  the  minimum  necessary  to  achieve  the  required  service. 

B  Excludes  automatic  link  establishment. 

10  Power  is  limited  to  0.5  watt,  but  may  not  exceed  2  watts  when  station  is  used  in  an  automatic  unattended  mode. 


6.  Section  87.133  is  amended  by 
adding  to  the  table  in  paragraph  (a)  in 
the  (5)  Band-100  to  137  MHz:  entry,  an 


entry  for  Differential  GPS  to  read  as 
follows: 


§87.133    Frequency  stability, 
(a)  *  *  * 


'Sees.  U.S.C  801(a)(1)(A). 
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Frequency  t>and  (lower  limit  exclusive,  upper  limrt  inclusive),  and  categories  of  stations 


Tolerance^         Toteranoez 


(5)Band-100to137MHz: 


Differential  GPS 


^  This  tolerance  is  the  maximum  permitted  until  January  1,  1990,  for  transmitters  installed  before  January  2, 1985,  and  used  at  the  same  instal- 
lation. Tolerance  is  indicated  in  parts  in  10e  unless  shown  as  Hertz  (Hz).  ^^ 
.^T^iS  *o'®rance  is  the  maximum  permitted  after  January  1,  1985  for  new  and  replacement  transmitters  and  to  all  transmitters  after  Januanr  1 
1990.  Tolerance  is  indicated  in  parts  in  lO^  unless  shown  as  Hertz  (Hz).  ' 


7.  Section  87.137  is  amended  by 
adding  to  the  table  in  paragraph  (a)  in 


its  alphabetical  order,  an  entry  for  G70       S  87.1 37    Types  of  emlsskN). 
to  read  as  follows:  f_i  »  »  • 


Class  of  emission 


Emission  designator 


Authorized  bandwidth  (kilohertz) 

Below  50  MHz    Above  50  MHz    FfeQuepcy  de- 
viation 


G7D  14K0G7D 


25 


8.  Section  87.139  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a),  and  paragraph  (j)  to  read 
as  follows: 

S  87.139    Emission  limitations. 

(a)  Except  for  ELTs  and  when  using 
single  sideband  (R3E,  H3E,  J3E),  or 
frequency  modulation  (F9)  or  digital 
modulation  (F9Y)  for  telemetry  or 
telecommand  in  the  frequency  bands 
1435-1535  MHz  and  2310-2390  MHz  or 
digital  modulation  (G7D)  for  differential 
GPS,  the  mean  power  of  any  emission 


must  be  attenuated  below  the  mean 
power  of  the  transmitter  (pY)  as  follows: 

***** 

(j)  When  using  G7D  for  differential 
GPS  in  the  112-118  MHz  band,  the 
amount  of  power  dining  transmission 
under  all  operating  conditions  when 
measured  over  a  25  kHz  bandwidth 
centered  on  either  of  the  second 
adjacent  channels  shall  not  exceed  -  25 
dBm  and  shall  decrease  5  dB  per  octave 
imtil  -  52  dBm. 

9.  Section  87.171  is  amended  by 
adding  in  its  alphabetical  order  the 


Frequency  or  frequency  band 


sjnmbol  and  class  of  station  for  DGP  to 
read  as  follows: 

187.171    Class  of  station  symbols. 

***** 

DGP— Differential  GPS. 

***** 

10.  Section  87.173  is  amended  by 
adding  in  niuneric  order  the  listing  112- 
118  Kdlz  to  read  as  follows: 

f  87.1 73    FrsqiMndet. 

***** 

(b)*  *  • 


Subpart 


Class  of  sta- 
tion 


Remarks 


112-118  MHz ; „ q 


DGP 


Differential 
GPS. 


11.  Section  87.187  is  amended  by 
revising  paragraph  (y)  introductory  text 
and  the  introductory  text  of  paragraph 

(y)(4)  to  read  as  follows: 

187.187    FrequtnciM. 

***** 

(y)  Brief  keyed  RF  signals  (keying  the 
transmitter  by  momentarily  depressing 
the  microphone  "push-to-taik"  button) 
may  be  transmitted  from  aircraft  for  the 
control  of  automated  imicoms  on  the 
unicom  frequencies  listed  in  paragraph 


{y)(3)  of  this  section,  or  for  the  control 
of  airport  lights  on  the  following 
frequencies: 

***** 

(4)  Aviation  support  station 
frequencies  listed  in  §  87.323(b):  *  *  * 

***** 

12.  A  new  §  87.219  is  added  to 
Subpart  G  to  read  as  follows: 


§87.219    Automatic  operations. 

(a)  A  station  operator  need  not  be 
present  when  an  automated  imicom  is 
in  operation. 

(b)  Unicoms  operating  in  an 
automated  mode  must  comply  with  the 
requirements  of  paragraphs  (l)-(5)  of 
this  section,  in  addition  to  the 
requirements  applicable  to  non- 
automated  unicom  operations. 

(1)  An  automated  unicom  must 
transmit  only  in  response  to 
interrogating  signals  from  aircraft. 
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including  but  not  limited  to  the  brief 
keyed  RF  signals  specified  in 
§87.187(y). 

(2)  An  automated  imicom  must 
monitor  the  unicom  frequency  prior  to 
transmission,  and  provide  a  brief  delay 
between  the  aircraft's  interrogating 
signal  and  the  automatic  imicom's 
response. 

(3)  Automated  advisory  transmissions 
must  be  as  brief  as  possible,  and  must 
never  exceed  one  minute  in  length. 

(4)  An  automated  unicom  may  not 
provide  weather  information  at  an 
airport  that  has  an  operational,  FAA- 
certified,  automatic  weather  facility, 
imless  the  unicom  itself  is  certified  by 
theFAA. 

(5)  If  weather  information  is  provided 
by  an  automated  unicom: 

(i)  weather  sensors  must  be  placed  in 
order  to  adequately  represent  the 
weather  conditions  at  the  airport(s)  to  be 
served; 

(ii)  the  weather  information  must  be 
proceeded  by  the  word  "advisory;" 

(iii)  the  phrase  "automated  advisory" 
must  be  included  when  the  weather 
information  was  gathered  by  real-time 
sensors  or  within  the  last  minute;  and, 

(iv)  the  time  and  date  of  the  last 
update  must  be  included  when  the 
weather  information  was  not  gathered 
within  the  last  minute. 

(c)  Only  one  automated  unicom  may 
be  operated  at  an  imcontrolled  airport. 
Prior  to  the  operation  of  an  automated 
unicom  at  an  airport  with  more  than  one 
unicom  licensee,  all  of  the  licensees  at 
that  airport  must  sign  a  letter  of 
agreement  stating  which  licensee(s) 
control  the  automated  unicom 
operations,  and,  if  control  is  to  be 
shared  among  several  operators,  how 
that  control  will  be  divided  or 
scheduled.  The  original  or  a  copy  of  the 
letter  of  agreement  must  be  kept  with 
each  licensees'  station  records.  Within 
90  days  of  the  date  upon  which  a  new 
imicom  operator  is  licensed  at  an  airport 
where  more  than  one  unicom  is 
authorized,  and  an  automated  unicom  is 
being  operated,  an  amended  letter  of 
agreement  that  includes  the  new 
licensee's  signatiue  must  be  signed  or 
automated  unicom  operations  must 
cease. 

13.  Section  87.261  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

f  87.261    Scop*  of  Mrvice. 

*         *         *         *         « 

(e)  Mobile  imits  may  be  operated 
under  an  aeronautical  enroute  station 
authorization  so  long  as  the  units  are 
!  limited  to  use  at  an  airport  and  are  only 
used  to  communicate  with  aircraft  on 
the  ground  or  the  associated 


aeronautical  enroute  station.  Mobile 
units  are  further  limited  to  operation  on 
the  VHF  frequencies  listed  in 
87.263(a)(1). 

(f)  Mobile  units  licensed  imder 
paragraph  (e)  of  this  section  shall  not  be 
operated  on  air  traffic  control 
frequencies,  nor  cause  harmful' 
interference  to,  communications  on  air 
traffic  control  frequencies. 

14.  Section  87.419  is  revised  to  read 
as  follows: 

187.419    Supplemental  eligibility. 

Only  one  control  tower  or  RCO  will 
be  licensed  at  an  airport. 

15.  Section  87.475  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§87.475    Frequencies. 

***** 

(e)  Frequencies  available  for 
differential  GPS  stations.  Frequencies  in 
the  112-118  MHz  band  may  be  assigned 
to  Special  Category  I  (SCAT-I)  ground 
stations  for  differential  GPS  data  links. 

(1)  The  frequencies  available  are  on 
25  kHz  centers  with  the  lowest 
assignable  frequency  being  centered  at 
112.000  MHz  and  the  highest  assignable 
frequency  being  centered  at  117.950 
MHz. 

(2)  Applicants  must  coordinate  a 
frequency,  time  slot  assignment,  and 
three-letter  identifier  with  the  FAA  and 
provide  this  information  to  the 
Commission  upon  application. 

16.  Subpart  S  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpart  S— Automatic  Weather 
Stations  (AWOS/ASOS) 

17.  Section  87.525  is  revised  to  read 
as  follows: 

§87.525    Scope  of  service. 

Automatic  weather  observation 
stations  (AWOS)  and  automatic  surface 
observation  stations  (ASOS)  must 
provide  up-to-date  weather  information 
including  the  time  of  the  latest  weather 
sequence,  altimeter  setting,  wind  speed 
and  direction,  dew  point,  temperatiue, 
visibility  and  other  pertinent  data 
needed  at  airports  having  neither  a  full- 
time  control  tower  nor  a  full-time  FAA 
Flight  Service  Station.  When  a  licensee 
has  entered  into  an  agreement  with  the 
FAA,  an  AWOS  or  an  ASOS  may  also 
operate  as  an  automatic  terminal 
information  station  (ATIS)  during  the 
control  tower's  operating  hours. 

18.  Section  87.527  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§87.527    Supplemental  eligibility. 

***** 

(b)  Eligibility  for  an  AWOS,  an  ASOS, 
or  an  ATIS  is  limited  to  the  owner  or 


operator  of  an  airport  or  to  a  person  who 
has  entered  into  a  written  agreement 
with  the  owner  or  operator  for  exclusive 
rights  to  operate  and  maintain  the 
station.  Where  applicable  a  copy  of  the 
agreement  between  the  applicant  and 
owner  or  operator  of  the  airport  must  be 
submitted  with  an  application. 

(c)  Only  one  AWOS,  ASOS.  or  ATIS 
will  be  licensed  at  an  airport. 

19.  Section  87.529  is  amended  by 
revising  the  foiuth  and  fifth  sentences  to 
read  as  follows: 

§87.529    Frequencies. 

*  *  *  Normally,  frequencies  available 
for  air  traffic  control  operations  set  forth 
in  subpart  E  will  be  assigned  to  an 
AWOS,  ASOS,  or  to  an  ATIS.  When  a 
licensee  has  entered  into  an  agreement 
with  the  FAA  to  operate  the  same 
station  as  both  an  AWOS  and  as  an 
ATIS,  or  as  an  ASOS  and  an  ATIS,  the 
same  frequency  will  be  used  in  both 
modes  of  operation. 

[PR  Doc.  99-12173  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  •712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcst  No.  990304062-9062-01;  i.D.    ' 
051299E] 

Fisheries  of  the  Economic  Exciuslve 
Zone  Off  Alasica;  Groundfish  Hsheries 
by  Vesseis  Using  Hooi(*and-Line  Gear 
in  the  Gulf  of  Alasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  groimdfish  by  vessels  using 
hook-and-line  gear  in  the  Gulf  of  Alaska 
(GO A),  except  for  sablefish  or  demersal 
shelf  rockfish.  This  action  is  necessary 
because  the  second  seasonal  bycatch 
mortality  allowance  of  Pacific  halibut 
apportioned  to  hook-and-line  gear 
targeting  groundfish  other  than  sablefish 
or  demersal  shelf  rockfish  in  the  GOA 
has  been  reached. 

DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  May  18, 1999,  until 
1200  hours,  A.l.t.,  September  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 


Federal  Register /Vol.  64.  No.  97  /  Th\irsday,  May  20,  1999 /Rules  and  Regulations  27477 


according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimdl 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  GO  A  (64  FR 
12094,  March  11, 1999)  established  the 
Pacific  halibut  bycatch  mortality 
allowance  for  groimdfish  included  in 
the  other  hook-and-line  fishery,  which 
is  defined  at  §679.21(d)(4)(iii)(C),  for 
the  second  season,  the  period  May  18, 
1999,  through  August  31, 1999,  as  15 
metric  tons.  The  other  hook-and-line 
fishery  includes  all  groimdfish,  except 
sablefish  and  demersal  shelf  rockfish. 

In  accordance  vdth  §  679.21(d){7)(ii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 


determined  that  the  second  seasonal 
apportionment  of  the  1999  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  hook-and-line 
groimdfish  fisheries  other  than  sablefish 
or  demersal  shelf  rockfish  in  the  GOA 
has  been  caught.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
groundfish  other  than  sablefish  or 
demersal  shelf  rockfish  by  vessels  using 
hook-and-line  gear  in  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  second 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  groundfish 
fisheries  other  than  sablefish  or 
demersal  shelf  rockfish  by  vessels  using 


hook-and-line  gear  in  the  GOA.  A  delay 
in  the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The 
second  seasonal  bycatch  mortality 
allowance  of  Pacific  halibut  apportioned 
to  hook-and-line  gear  targeting 
groimdfish  other  than  sablefish  or 
demersal  shelf  rockfish  in  the  GOA  has 
been  reached.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  14, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9»-12748  Filed -5-17-99;  3:39  pm) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttw  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  100 

[NotiC*  1999-7] 

Definition  of  "ExpreM  Advocacy" 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  Disposition  of  Petition 


for  Rulemaking. 


SUMMARY:  The  Commission  announces 
its  disposition  of  a  Petition  for 
Rulemaking  filed  on  January  11, 1999  by 
James  Bopp,  Jr.,  and  the  James  Madison 
Center  for  Free  Speech  on  behalf  of  the 
Virginia  Society  for  Human  Life.  The 
petition  urged  the  Commission  to  revise 
its  definition  of  "express  advocacy"  to 
reflect  certain  recent  court  decisions  on 
this  issue.  In  a  pair  of  3-3  vote 
decisions,  the  Commission  declined  to 
act  on  this  Petition. 
DATES:  April  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
Bradley  Litchfield,  Associate  General 
Counsel,  or  Rita  A.  Reimer,  Attorney, 
999  E  Street,  N.W.,  Washington,  D.C. 
20463,  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On 
January  11, 1999,  the  Commission 
received  a  Petition  for  Rulemaking  from 
James  Bopp,  Jr.,  and  the  James  Madison 
Center  for  Free  Speech  on  behalf  of  the 
Virginia  Society  for  Human  Life.  The 
Petition  urged  the  Commission  to  revise 
the  definition  of  "express  advocacy"  set 
forth  at  11  CFR  100.22  by  repealing 
paragraph  100.22(b).  The  challenged 
paragraph  defines  "express  advocacy" 
to  include  communications  in  which 
the  electoral  portion  is  "unmistakable, 
unambiguous,  and  suggestive  of  only 
one  meaning,  and  reasonable  minds 
could  not  differ  as  to  whether  it 
encourages  actions  to  elect  or  defeat  one 
or  more  clearly  identified  candidate(s) 
or  encourages  some  other  action." 

The  Commission  published  a  Notice 
of  Availability  on  the  Petition  on 
February  3,  1999,  64  FR  5200.  and 
received  six  comments  in  response.  The 
Commission  received  comments  fi'om 


the  Brennan  Center  for  Justice;  Common 
Cause;  Craig  A.  Dimitri;  the  Free  Speech 
Coalition,  Inc.;  Cleta  Mitchell,  on  behalf 
of  the  First  Amendment  Project  of  the 
Americans  Back  in  Charge  Foimdation; 
the  National  Citizens  Legal  Network; 
and  William  Westmiller. 

Chi  April  29, 1999,  the  Commission 
voted  3-3  on  two  motions  involving  this 
Petition.  The  first  3-3  vote  decision 
came  on  a  motion  to  adopt  the  Office  of 
General  Counsel's  recommendation  that 
the  Commission  decline  to  open  a 
rulemaking  in  response  to  the  Petition, 
and  the  second  on  a  motion  to  direct  the 
Office  of  General  Counsel  to  open  the 
requested  rulemaking.  Since  neither 
motion  received  the  affirmative  vote  of 
four  members  of  the  Commission,  the 
Commission  is  annotmcing  that  no 
further  action  on  the  Petition  will  be 
taken  at  this  time.  See  2  U.S.C.  437(c). 

Dated:  May  14, 1999. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  99-12663  Filed  5-19-99;  8:45  ami 
BHXING  COOE  S715-01-4I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Dociiet  No.  NM157;  Notice  No.  25-99-05- 
SC] 

Special  Conditions:  Boeing  Model  767- 
400ER  Sudden  Engine  Stoppage 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  special  conditions. 

SUMMARY:  This  document  proposes 
special  conditions  for  the  Boeing  Model 
767-400ER  airplane.  This  airplane  will 
have  a  novel  or  unusual  design  feature 
associated  with  sudden  engine 
stoppage.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  July  6. 1999. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 


Aviation  Administration,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  (ANM-7),  Docket  No.  NM157, 
1601  Lind  Avenue  SW,  Renton, 
Washington,  98055-4056,  or  delivered 
in  duplicate  to  the  Office  of  the  Regional 
Coimsel  at  the  above  address. 
Comments  must  be  marked:  NM157. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jacobsen,  FAA,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2011;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
simunarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  NM157."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  January  14, 1997,  Boeing 
Commercial  Airplane  Group  applied  for 
an  amendment  to  Type  Certificate  No. 
AlNM  to  include  the  new  Model  767- 
400ER  airplane,  a  derivative  of  the 
Model  767-200/-300  series  airplanes. 
The  Model  767-400ER  airplane  is  a 
swept-wing,  conventional-tail,  twin- 
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engine,  turbofan-powered  transport.  The 
airframe  has  been  strengthened  to 
accommodate  the  increased  design 
loads  and  weights.  The  airplane  has  a 
seating  capacity  of  up  to  375,  and  a 
maximum  takeoff  weight  of  450,000 
pounds  (204,120  Kg).  Each  engine  will 
be  capable  of  dehvering  62,000  pounds 
of  thrust.  The  flight  controls  are 
unchanged  beyond  those  changes 
deemed  necessary  to  accommodate  the 
stretched  configuration. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.101,  Boeing  must  show  that  the 
Model  767-400ER  airplane  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  AlNM,  or  the  applicable 
regulations  in  effect  on  the  date  of 
appUcation  for  the  change  to  the  Model 
767-400ER.  The  regulations 
incorporated  by  reference  in  the  t)rpe 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Tjrpe  Certificate  No.  AlNM 
include  14  CFR  part  25,  as  amended  by 
Amendments  25-1  through  25-45  with 
a  few  exceptions,  and  certain  other  later 
amended  sections  of  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  Boeing  has  chosen  to  comply 
with  the  applicable  regulations  in  effect 
on  January  14, 1997;  specifically  part  25 
as  amended  by  Amendments  25-1 
through  25-89  and  certain  other  earlier 
amended  sections  of  part  25  that  are  not 
relevant  to  these  special  conditions. 
Three  exemptions  have  been  granted. 
These  special  conditions  form  an 
additional  part  of  the  type  certification 
basis. 

If  the  Administrator  finds  that  the 
appUcable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  767- 
400ER  airplane  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  appUcable 
airworthiness  regulations  and  special 
conditions,  the  Model  767-400ER 
airplane  must  comply  with  the  fuel  vent 
and  exhaust  emission  requirements  of 
14  CFR  part  34,  effective  September  10, 
1990,  plus  any  amendments  in  effect  at 
the  time  of  certification;  and  the  noise 
certification  requirements  of  14  CFR 
part  36,  effective  December  1, 1969,  as 
amended  by  Amendment  36-1  through 
the  amendment  in  effect  at  the  time  of 
certification. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR 
§  11.49  after  public  notice,  as  required 


by  §§  11.28  and  11.29(b),  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  engine  proposed  for  the  Boeing 
Model  767-400ER  airplane  will 
incorporate  the  imusual  design  featiu« 
of  a  high-b3rpass  ratio  fan  jet  engine  that 
will  not  seize  and  produce  transient 
torque  loads  in  the  same  manner  that  is 
envisioned  by  ciurent  §  25.361(b)(1) 
related  to  "sudden  engine  stoppage." 

Discussion 

For  the  engine  proposed  for  the  Model 
767-400ER  airplanes,  the  limit  engine 
torque  load  imposed  by  sudden  en^e 
stoppage  due  to  malfunction  or 
structural  failiu«  (such  as  compressor 
jamming)  has  been  a  specific 
requirement  for  transport  category 
airplanes  since  1957.  The  size, 
configuration,  and  failure  modes  of  jet 
engines  has  changed  considerably  firom 
those  envisioned  in  14  CFR  §  25.361(b) 
when  the  engine  seiziu«  requirement 
was  first  adopted.  Engines  have  grown 
much  larger  and  are  now  designed  with 
large  b)^ass  fans  capable  of  producing 
much  higher  torque  loads  if  they 
become  jammed. 

Relative  to  the  engine  configuration 
that  existed  when  the  rule  was 
developed  in  1957.  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
a  special  condition  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  is  capable  of 
producing  engine  seiziu^  torque  loads 
that  are  significantly  higher  than 
previous  generations  of  engines. 

The  FAA  is  developing  a  new 
regulation  and  a  new  advisory  cirailar 
that  will  provide  more  comprehensive 
criteria  for  treating  engine  torque  loads 
resulting  from  sudden  engine  stoppage. 
In  the  meantime,  a  special  condition  is 
needed  to  establish  appropriate  criteria 
for  die  Boeing  Model  767-400ER 
airplane. 


Limit  Engine  Torque  Loads  for  Sudden 
Engine  Stoppage 

In  order  to  maintain  the  level  of  safety 
envisioned  by  §  25.361(b),  more 
comprehensive  criteria  are  needed  for 
the  new  generation  of  high  bypass 
engines.  These  special  conditions 
distingmsh  between  the  more  common 
seiziue  events  and  those  rare  seizure 
events  resulting  irom  structural  failiu«s 
in  the  engine.  For  these  more  rare  but 
severe  seiziure  events,  the  criteria  would 
allow  some  deformation  in  the  engine 
supporting  structure  (ultimate  load 
design)  in  order  to  absorb  the  higher 
energy  associated  with  the  high  bypass 
engines,  while  at  the  same  time 
protecting  the  adjacent  primary 
structure  in  the  wing  and  fuselage  by 
applying  a  higher  factor  of  safety  to  the 
maximum  torque  load  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failiue. 

Applicability 

As  discussed  above,  these  special 
conditions  are  appUcable  to  the  Boeing 
Model  767-400ER.  Should  Boeing  apply 
at  a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  appUcabiUty,  and  it  af  ects  only 
the  applicant  who  applied  to  he  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subiects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
foUowing  special  conditions  as  part  of 
the  type  certification  basis  for  Boeing 
Model  767-400ER  airplanes. 

1 .  Engine  Torque  Loads.  In  lieu  of 
compliance  with  §  25.361(b), 
compliance  with  the  foUowing  special 
condition  is  proposed: 

(a)  For  turoine  engine  and  auxiUary 
power  unit  instaUations,  the  mounts 
and  local  supporting  structure  must  be 
designed  to  withstand  each  of  the 
foUowing: 

(1)  The  maximum  torque  load, 
considered  as  limit,  imposed  by: 
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(i)  sudden  deceleration  of  the  engine 
due  to  a  malfunction  that  could  resiilt 
in  a  temporary  loss  of  power  or  thrust 
capability,  and  that  could  cause  a 
shutdown  due  to  vibrations;  and 

(ii)  the  maximum  acceleration  of  the 
engine  and  auxiliary  power  imit. 

(2)  The  maximum  torque  load, 
considered  as  ultimate,  imposed  by 
sudden  engine  or  auxiliary  power  unit 
stoppage  due  to  a  structural  fiailtue, 
including  fan  blade  failure. 

(3)  The  load  condition  defined  in 
paragraph  (a)(2)  of  this  section  is  also 
assumed  to  act  on  adjacent  airframe 
struct\u«,  such  as  the  wing  and  fuselage. 
This  load  condition  is  multiplied  by  a 
factor  of  1.25  to  obtain  ultimate  loads 
when  the  load  is  applied  to  the  adjacent 
Mong  and  fuselage  supporting  structure. 

Issued  in  Renton,  Washington,  on  May  7, 
1999. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  99-12609  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

14CFRPart39 

[DodMt  No.  98-NM-329nAOI 

mN  2120-AA64 

Alrworthlneca  Directives;  Fokker 
Model  F^  Mark  0070  and  0100  Series 


agency:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
supersediue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Fokker 
Model  F.28  Mark  0070  and  0100  series 
airplanes,  that  currently  requires 
Airplane  Flight  Manual  (AFM)  and 
maintenance  program  revisions, 
modifications,  and  repetitive  checks 
associated  with  ensuring  the  integrity  of 
the  thrust  reverser  system.  That  AD  was 
prompted  by  results  of  a  review,  which 
indicated  that  a  potential  latent  failure 
of  the  secondary  lock  actuator  switch  1 
of  the  thrust  reverser  system  in  the  open 
position  may  occur,  in  addition  to  the 
potential  failure  of  the  secondary  lock 
relay  1  in  the  energized  position.  This 
proposed  AD  would  continue  to  require 
the  modifications  and  repetitive  checks, 
and  would  add  an  AFM  revision, 
repetitive  operational  tests,  and  other 


modifications  related  to  the  thrust 
reverser  system.  The  new  modifications 
would  terminate  the  repetitive 
operational  checks  and  tests.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  protection 
against  inadvertent  deployment  of  the 
thrust  reversers  during  flight,  which 
could  result  in  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
June  21, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
329-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-329-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-329-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  20, 1996,  the  FAA 
issued  AD  96-26-03,  amendment  39- 
9866  (62  FR  604,  January  6, 1997), 
applicable  to  all  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes,  to 
require  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  to  enable  the  flightcrew 
to  determine  if  the  thrust  reversers  are 
properly  stowed  and  locked  prior  to 
take-off.  In  addition,  that  AD  requires  a 
revision  to  the  maintenance  program  to  " 
incorporate  instructions  to  perform 
checks  of  the  thrust  reverser  system  and 
correct  thrust  reverser  malfunctions. 
That  AD  also  requires  modifications  that 
serve  as  terminating  actions  for  the 
revisions  to  the  AFM  and  maintenance 
program,  and  repetitive  checks  of  the 
thrust  reverser  system.  That  action  was 
prompted  by  results  of  a  review,  which 
indicated  that  a  potential  latent  failure 
of  the  secondary  lock  actuator  switch  1 
of  the  thrust  reverser  system  in  the  open 
position  may  occur,  in  addition  to  the 
potential  latent  failiue  of  the  secondary 
lock  relay  1  in  the  energized  position. 
The  requirements  of  that  AD  are 
intended  to  ensure  protection  against 
inadvertent  deployment  of  the  thrust 
reversers  during  flight. 

Actions  Since  Issuance  of  Prerious  Rule 

In  the  preamble  to  AD  96-26-03,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  to  be 
interim  action  and  that  the 
manufacturer  would  develop  a 
modification  to  positively  address  the 
imsafe  condition.  The  FAA  indicated 
that  it  may  consider  further  rulemaking 
action  once  a  modification  was 
developed,  approved,  and  available.  The 
manufacturer  now  has  developed  such  a 
modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary;  this 
proposed  AD  follows  from  that 
determination. 


FadHMl-Jl^ister/Vol.  64, 


No.  97 /Thursday,  May  20,  1999 /Proposed  Rules 


27481 


Relevant  Service  Infinpation 

Fokker  has  issued  Service  Bulletin 
SBFl 00-78-014,  Revision  1,  dated 
December  15, 1998,  as  revised  by 
Change  Notice  1,  dated  December  18, 
1998,  and  Change  Notices  2  and  3,  both 
dated  January  29, 1999.  This  service 
bulletin  describes  procedures  for 
modification  of  the  thrust  reverser 
electrical  control  system  and  thrust 
reverser  indication  and  warning  system. 
This  modification  involves  connecting 
both  systems  to  the  emergency  direct 
ciirrent  (DC)  bus,  and  installing  a  new 
relay  panel,  relays,  and  electrical 
circuits. 

Fokker  also  has  issued  Component  . 
Service  Bulletins  P4 1440-78-04  and 
P41440-78-05,  both  dated  August  15, 
1998,  which  describe  procediues  for 
modification  of  the  aft  engine  cowlings. 
This  modification  involves  removing 
the  cover  of  the  terminal  block  (for 
certain  airplanes,  a  new  cover  must  be 
installed),  re-routing  the  electrical 
wiring  of  the  terminal  block  (on  the  side 
of  the  thrust  reverser),  and  installing  a 
voltage  spike  protection  diode  assembly 
to  the  thrust  reverser  wiring. 

hi  addition,  Fokker  70/100  Airplane 
Maintenance  Manual  78-32-01,  dated 
Jime  1, 1998,  describes  procedures  for 
repetitive  operational  tests  of  the  pilot 
valve  and  piston  seal  for  leakage  of  the 
selector  vadve  of  the  thrust  reversers. 

Accomplishment  of  these  service 
dociunents  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  Rijksluchtvaartdienst  (RLD),  which 
is  the  airworthiness  authority  for  the 
Netherlands,  classified  these  service 
bulletins  as  mandatory  and  issued 
Dutch  airworthiness  directive  BLA 
1996-140/2,  dated  August  31, 1998,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  woidd 
supersede  AD  96-26-03  to  continue  to 
require  accomplishment  of 
modifications  of  the  wiring  of  the 
electrical  control,  and  indication  and 
warning  systems  of  the  thrust  reversers, 
and  repetitive  operational  checks  of  the 
thrust  reverser  system.  This  proposed 
AD  would  add  requirements  for  a 
revision  to  the  Abnormal  Procedures 
section  of  the  FAA-approved  AFM  to 
provide  the  flightcrew  with  operating 
procedures  in  the  event  that  an 
unlocked  thrust  reverser  alert  occurs. 
This  proposed  AD  also  would  require 
repetitive  operational  tests  of  the  pilot 
valve  and  piston  seal,  for  leakage  of  the 
selector  valve  of  the  thrust  reversers.  hi 
addition,  this  proposed  AD  would 
require  modification  of  the  thrust 
reverser  electrical  control  system  and 
thrust  reverser  indication  and  warning 
system,  and  modification  of  the  aft 
engine  cowlings,  which,  when 
accomplished,  would  terminate  the 
repetitive  operational  checks  and  tests. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  documents  described 
previously,  except  as  discussed  below. 

Differences  Between  This  Proposed  AD 
and  Service  Information 

Operators  should  note  that  the  Fokker 
70/100  Airplane  Maintenance  Manual 
does  not  specify  corrective  actions  if 
any  discrepancy  is  detected  during  any 
operational  test  of  the  pilot  valve  and 
piston  seal  for  leakage  of  the  selector 
valve  of  the  thrust  reversers.  This 
proposal  would  require  repair  of  any 
discrepancy  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA  or  the  RLD  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
the  RLD  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

There  are  approximately  131 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  96-26-03  take 
approximately  20  work  hours  per 
airplane  to  accomplish,  at  an  average 


labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$1,200  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $314,400,  or  $2,400  per 
airplane. 

The  new  AFM  revision  that  is 
proposed  in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AFM 
revision  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,860,  or 
$60  per  airplane. 

The  new  operational  tests  that  are 
proposed  in  this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
operational  tests  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$7,860,  or  $60  per  airplane,  per  test 
cycle. 

The  new  modifications  that  are 
proposed  in  this  AD  action  woidd  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $7,737  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modifications  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$1,092,147,  or  $8,337  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
woiUd  accompUsh  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Anwndwq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9866  (62  FR 
604,  January  6,  1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Fokker  Services  B.V.:  Docket  98-NM-32»- 
AD.  Supersedes  AD  96-26-03. 
Amendment  39-9866. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  protection  against  inadvertent 
deployment  of  the  thrust  reversers  during 
flight,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Certain  Requirements  of 
AD  96-26-03,  Amendment  39-9866 

(a)  Within  60  days  after  January  21, 1997 
(the  effective  date  of  AD  96-26-03, 
amendment  39-9866),  modify  the  wiring  of 
the  electrical  control,  and  indication  and 
warning  systems  of  the  thrust  reversers,  in 


accordance  with  Fokker  Service  Bulletin 
SBFlOO-78-012,  dated  November  22, 1996. 

(b)  For  Model  F.28  Mark  0070  series 
airplanes:  Prior  to  or  in  conjunction  with  the 
accomplishment  of  paragraph  (a)  of  this  AD, 
modify  the  wiring  of  the  priority  switching 
of  the  emergency  inverter  power  supply  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-034.  Revision  1,  dated 
September  12, 1996. 

(c)  Within  500  flight  cycles  following 
accomplishment  of  paragraph  (a)  of  this  AD, 
perform  operational  checks  to  detect  failures 
of  the  secondary  lock  actuator,  primary  lock 
switch,  indication  and  warning  system,  emd 
feedback  cable  mechanism  of  the  thrust 
reversers  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-78-013,  dated  November 
22,  1996.  If  any  failure  is  detected,  prior  to 
further  flight,  repair  the  thrust  reverser 
system  in  accordance  with  Chapter  78-30-00 
of  the  Fokker  Airplane  Maintenance  Manual. 
Repeat  the  operational  checks  thereafter  at 
intervals  not  to  exceed  500  flight  cycles.  . 

New  Requirements  of  This  AD 

Airplane  Flight  Manual  (AFM)  Revision 

(d)  Within  3  months  after  the  effective  date 
of  this  AD,  revise  the  Abnormal  Procedures 
Section,  Sub-section  Engine,  of  the  FAA- 
approved  AFM  to  include  the  following 
information.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

Reverser  Unlocked  Procedure  on  Ground 
(Except  During  Engine  Start) 

Reverser  sys-      Maintenance  action  re- 
tem.  quired 

Note:  If  alert  occurs  during  engine  start, 
recycle  affected  reverser  after  engine  start. 

In  Flight 

Note:  If  thrust  lever  is  not  blocked  at  idle 
and  no  pronounced  buffet  is  present,  normal 
operation  of  the  aircraft  may  be  continued, 
although  alert  may  persist.  After  landing, 
maintenance  action  is  required. 

ATS (Check)  Disconnect 

Affected  thrust  lever  (Check)  Idle 

Speed  Max  200  kts 

Affected  fuel  lever  ...  Shut 

Single  engine  proce-  Apply 
dure. 

Note:  Descent  below  1,000  feet  AGL 
requires  that  the  landing  be  completed. 

Repetitive  Tests 

(e)  Perform  an  operational  test  of  the  pilot 
valve  and  piston  seal  for  leakage  of  the 
selector  valve  of  the  thrust  reversers.  in 
accordance  with  Fokker  70/100  Airplane 
Maintenance  Manual  78-32-01,  dated  June  1, 
1998,  at  the  latest  of  the  times  specified  in 
paragraphs  (e)(1),  (e)(2),  and  (e)(3)  of  this  AD. 
If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate;  or  the  RLD 
(or  its  delegated  agent).  Repeat  the 
operational  test  thereafter  at  intervals  not  to 
exceed  12,000  flight  hours. 

(1)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFlOO-78-004,  Revision  1,  dated 
November  22, 1996.  has  been  accomplished 


prior  to  the  effective  date  of  this  AD:  Within 
12,000  flight  hours  after  accomplishment  of 
Fokker  Service  Bulletin  SBFlOO-78-004, 
Revision  1,  dated  November  22, 1996. 

(2)  Within  6,000  flight  hours  after 
accomplishment  of  Fokker  Service  Bulletin 
SBFlOO-78-012,  dated  November  22, 1996. 

(3)  Within  500  flight  hours  after  the 
effective  date  of  this  AD. 

Terminating  Modifications 

(f)  Within  18  months  after  the  effective 
date  of  this  AD,  concurrently  accomplish  the 
requirements  of  paragraphs  (f)(1)  and  (f)(2)  of 
this  AD.  Accomplishment  of  these 
modifications  constitutes  terminating  action 
for  the  repetitive  operational  checks  and 
operational  tests  required  by  paragraphs  (c) 
and  (e)  of  this  AD. 

(1)  Modify  the  thrust  reverser  electrical 
control  system  and  thrust  reverser  indication 
and  warning  system,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-78-014, 
Revision  1,  dated  December  15, 1998;  as 
revised  by  Change  Notice  1,  dated  December 
18, 1998,  and  Change  Notices  2  and  3,  both 
dated  January  29, 1999. 

(2)  Modify  the  aft  engine  cowlings  in 
accordance  with  Fokker  Component  Service 
Bulletins  P41440-78-04  and  P41440-78-05, 
both  dated  August  15, 1998. 

Spares 

(g)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  aft 
engine  cowling  having  part  number 
1159P41440,  unless  it  has  been  modified  in 
accordance  with  paragraph  (f)(2)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(h)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-26-03,  amendment  39-9866  for 
accomplishment  of  paragraph  (c)  of  that  AD, 
are  approved  as  alternative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1996- 
140/2,  dated  August  31, 1998. 
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Issued  in  Rentun,  Washington,  on  May  13, 
1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-12689  Filed  5-19-99;  8:45  am] 
I  CODE  4«io-i»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  98-SW-59-AO] 

Airwforttilness  Directlvee;  Eurocopter 
France  Model  AS332C,  L,  and  LI 


agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  applicable  to  Eurocopter 
France  Model  AS332C,  L,  and  Ll 
helicopters.  This  proposal  would 
require  replacing  certain  electrical 
modules  with  airworthy  electrical 
modules.  This  proposal  is  prompted  by 
the  discovery  of  several  defective 
electrical  modules.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  electrical 
continuity,  which  could  cause  loss  of 
critical  systems  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-59- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5121, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identiiy  the  Rules  Docket 
niunber  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 


communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  98-SW-59-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  recentiy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Eurocopter  France  Model 
AS332C,  L,  and  Ll  helicopters.  The 
DGAC  advises  of  the  discovery  of 
malfunctions  due  to  faulty 
"CONNECTRAL"  modules  on  electrical 
circuits  of  a  Super  Puma  AS332 
hehcopter. 

Eiuocopter  France  issued  Service 
Bulletin  No.  01.00.51,  dated  May  4, 
1998  (S/B),  for  Model  AS332C,  L,  and 
Ll  helicopters.  The  S/B  specifies 
inspecting  and  replacing  each 
"CONNECTRAL"  green  electrical 
module  manufactiured  from  week  95/16 
to  week  96/21.  The  manufactiuing  code 
identifies  the  year  and  week  of  module 
production,  llie  electrical  modules 
identified  by  a  white  dot  on  the  face  are 
airworthy  and  do  not  need  to  be 
replaced.  The  DGAC  classified  this  S/B 
as  mandatory  and  issued  AD  No.  98- 
254-070{A),  dated  July  1. 1998,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  hehcopter  models  are 
manufactured  in  France  and  are  type 


certificated  for.  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  E)GAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  tjrpe  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS332C,  L,  and  Ll  helicopters  of 
the  same  tjrpe  design  registered  in  the 
United  States,  the  proposed  AD  would 
reqiiire  replacing  each  "CONNECTRAL" 
green  electrical  module  that  has  a 
manufactiuing  code  95/16  through  96/ 
21  engraved  on  a  side  with  an  airworthy 
electrical  module.  Those  manufacturing 
codes  identify  modules  manufactiu^d 
between  the  beginning  of  the  16th  week 
of  1995  and  the  end  of  the  21st  week  of 
1996.  Replacing  the  electrical  modules 
identified  with  a  white  dot  on  the  face 
is  not  required  because  the 
manufacturer  has  verified  the  proper 
functioning  of  these  units. 

The  FAA  estimates  that  three 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  320  work  hours  per 
helicopter  to  replace  all  affected 
modules.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $23,484,  but  the 
helicopter  manufactiuer  has  stated  that 
the  parts  will  be  provided  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $57,600  to 
replace  all  affected  modules. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  aud  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


27484 


Federal  Register /Vol.  64,  No.  97/Thxirsday.  May  20,  1999 /Proposed  Rules 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AnwndMq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  98-SW-59- 
AD. 

Applicability:  Model  AS332C,  L,  and  Ll 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  Include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  300  hours 
time-in-service  (TIS)  or  within  the  next  3 
calendar  months,  whichever  occurs  fijst, 
unless  accomplished  previously. 

To  prevent  loss  of  electrical  continuity, 
which  could  cause  loss  of  critical  systems, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Remove  and  replace  each 
"CONNECTRAL"  green  electrical  module 
that  does  not  have  a  white  dot  on  the  face 
and  that  has  a  manufacturing  code  95/16 
through  96/21  engraved  on  a  side,  with  an 
airworthy  electrical  module.  Those 
manufacturing  codes  identify  modules 
manufactiued  between  the  beginning  of  the 
16th  week  of  1995  and  the  end  of  the  21st 
week  of  1996. 

Note  2:  Eurocopter  France  Service  Bulletin 
No.  01.00.51,  dated  May  4, 1998,  pertains  to 
the  subject  of  this  AD. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcrait 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  Uiis 
AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  No.  98-254-070(A),  dated  July 
1, 1998. 

Issued  in  Fort  Worth,  Texas,  on  May  12, 
1999. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-12688  Filed  5-19-99;  8:45  am) 

BUJNG  CODE  4910-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

Regulation  of  ttie  Operation  of 
Motorized  Personal  Watercraft  in  ttie 
Gulf  of  the  Farallones  National  Marine 
Sanctuary 

agency:  Marine  Sanctuaries  Division 
(MSD),  OfRce  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Public  meeting  and  extension  of 
comment  period. 

summary:  On  April  23, 1999,  NOAA 
published  a  proposed  rule  and  notice  of 
availability  of  a  Draft  Environmental 
Assessment  (DEA)  restricting  the  use  of 
motorized  personal  watercraft  in  the 
Gulf  of  the  Farallones  National  Marine 
Sanctuary  (FR  Volume  64,  Number  78, 
pages  19945-19952).  The  docmnent 
announces  the  time  and  place  of  the 
public  meeting  and  extends  the 
comment  period. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  June  2, 1999,  from  7:00 
imtil  9:00  p.m. 

Comments  on  the  proposed  rule  or 
DEA  must  be  received  by  Jime  11, 1999. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Bear  Valley  Visitors  Center  at  the 
Point  Reyes  National  Seashore, 
Inverness,  California. 

Comments  should  be  sent  to  Ed 
Ueber,  Sanctuary  Manager,  Gulf  of  the 
Farallones  National  Marine  Sanctuary, 
Ft.  Mason,  Building  201,  San  Francisco, 
California  94123;  fax:  (415)  561-6616; 
email:  ed.ueber@noaa.gov.  Comments 
received  will  be  available  for  public 
inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ueber  at  (415)  561-6622. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  public  meeting  is  to 
provide  the  public  with  information 
regarding  NOAA's  proposed  rule  and  to 
give  the  public  the  opportunity  to 
provide  NOAA  with  verbal  or  written 
comments. 

NOAA  proposes  to  amend  the 
regulations  governing  the  Gvdf  of  the 
Farallones  National  Marine  Sanctuary 
(Sanctuary)  to  prohibit  the  operation  of 
motorized  personal  watercraft  (MPWC) 
in  the  nearshore  waters  of  the 
Sanctuary.  Specifically,  the  operation  of 
MPWC  would  be  prohibited  from  the 
mean  high-tide  line  seaward  to  1,000 
yards  (approximately  0.5  nautical  mile), 
including  seaward  of  the  Farallon 
Islands.  The  proposed  rule  would 
ensure  that  Sanctuary  resources  and 
qualities  are  not  adversely  impacted  and 
would  help  avoid  conflicts  among 
various  users  of  the  Sanctuary. 

Federal  Domestic  Assistance  Catalog  Number 

11.429 
Marine  Sanctuary  Program 

Dated:  May  14, 1999. 

Ted  Lillestoien, 

Deputy  Assistant  Administrator,  Ocean 
Services  and  Coastal  Zone  Management. 

[FR  Doc.  99-12711  Filed  5-19-99;  8:45  am) 

BILUNG  CODE  3S10-0»-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

[SPATS  No.  iN-129-FOR;  State  Program 
Amendment  No.  98-2] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 
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SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
annoimcing  receipt  of  a  proposed 
amendment  to  the  Indiana  regulatory 
program  (Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Indiana  proposes  revisions  to  its  rules 
concerning  permitting,  collateral  bonds, 
performance  bond  release,  and  citizen's 
request  for  state  inspections.  The 
revisions  mostiy  relate  to  public 
participation  and  administrative 
requirements.  Indiana  intends  to  revise 
its  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Indiana  program  and 
amendment  to  that  program  are 
available  for  yoiir  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  e.s.t.,  June 
21, 1999.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
June  14, 1999.  We  will  accept  requests 
to  speak  at  the  hearing  imtil  4:00  p.m., 
e.s.t.  on  June  4, 1999. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Andrew  R. 
Gilmore,  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Indiana 
program,  the  amendment,  a  Usting  of 
any  schedided  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204,  Telephone:  (317)  22&-6700. 

Indiana  Eiepartment  of  Natiual 
Resources,  Bureau  of  Mine  Reclamation, 
402  West  Washington  Stiwt,  Room  W- 
295,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-1291. 

Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation,  R.R. 
2,  Box  129,  Jasonville,  Indiana  47438- 
9517,  Telephone:  (812)  665-2207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
IndianapoUs  Field  Office.  Telephone: 
(317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  You  can  find 
background  information  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
July  26, 1982,  Federal  Register  (47  FR 
32107).  You  can  find  later  actions  on  the 
Indiana  program  at  30  CFR  914.10, 
914.15,  914.16,  and  914.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  7, 1999 
(Administrative  Record  No.  IND-1647), 
the  Indiana  Department  of  Natural 
Resoiut:es  (IDNR)  sent  us  an  amendment 
to  the  Indiana  program  under  SMCRA. 
The  IDNR  sent  the  amendment  at  its 
own  initiative.  The  IDNR  proposes  to 
amend  the  Indiana  Administrative  Code 
(lAC)  at  310  lAC  12-3, 12-4,  and  12-6. 
Below  is  a  summary  of  the  changes 
proposed  by  Indiana.  The  full  text  of  the 
proposed  program  amendment  is 
available  for  your  inspection  at  the 
locations  listed  above  under  ADDRESSES. 

1.  310  LAC  12-3-109  Permit 
Applications;  Informal  Conferences 

Section  109  of  the  Indiana  rules  at  310 
lAC  12-3  contains  the  administrative 
requirements  and  public  participation 
aspects  for  informal  conferences  relating 
to  permit  applications. 

a.  The  IDNR  revised  the  first  sentence 
of  subsection  (a)  to  read  as  follows: 

Any  person  having  an  interest  that  is  or 
may  be  adversely  affected  by  the  decision  on 
the  application  or  an  officer  or  a  head  of  a 
federal,  state,  or  local  government  agency  or 
authority  may  request,  in  writing,  that  the 
director  hold  an  informal  conference  on  the 
application  for  a  pennit,  significant  revision 
to  the  permit,  or  renewal  of  a  permit. 

b.  The  IDNR  revised  subsection  (a)(3) 
to  require  a  person  requesting  an 
informal  conference  to  file  the  request 
with  the  director  of  IDNR  no  later  than 
thirty  (30)  days  after  the  last  publication 
of  the  newspaper  advertisement 
required  under  section  106(a)  of  this 
rule. 

c.  The  IDNR  revised  subsection  (b)(1) 
to  require  that  the  informal  conference 
be  held  in  the  locality  of  the  proposed 
surface  coal  Tnining  and  reclamation 
operation  if  requested  under  subsection 
(a)(2). 

d.  The  IDNR  revised  subsection  (b)(2) 
to  require  the  director  of  IDNR  to  send 
the  date,  time,  and  location  of  the 
informal  conference  to  the  applicant 
and  other  parties  to  the  conference.  The 
director  must  also  advertise  this 


information  in  a  newspaper  of  general 
circulation  in  the  locality  of  the 
proposed  surface  coal  mining  and 
reclamation  operation  at  least  two 
weeks  before  the  schediUed  conference. 

e.  The  IDNR  revised  subsection  (b)(3) 
to  allow  the  director  of  EDNR  to  arrange 
with  the  applicant  "access  to  the 
proposed  permit  area,  and,  to  the  extent 
that  the  applicant  has  the  right  to  grant 
access  to  it,  to  the  adjacent  area  prior  to 
the  established  date  of  the  conference." 

i.  The  IDNR  added  the  following  new 
sentence  to  subsection  (b)(4): 

The  requirements  of  IC  4-21.5-3  shall  not 
apply  to  the  conduct  of  the  informal 
conference. 

g.  The  IDNR  revised  subsection  (c)  to 
read  as  follows: 

If  all  parties  requesting  the  informal 
conference  withdraw  their  request  before  the 
conference  is  held,  the  informal  conference 
may  be  canceled. 

h.  The  IDNR  revised  subsection  (d)  to 
read  as  follows: 

Informal  conferences  held  in  accordance 
with  this  section  may  be  used  by  the  director 
as  the  public  hearing  required  under  310  lAC 
12-2-2(e)  on  proposed  relocation  or  closing 
of  public  roads. 

2.310  lAC  12-3-114  Permit 
Applications:  Permit  Approval  or  Denial 
Actions 

Section  114  of  the  Indiana  rules  at  310 
lAC  12-3  contains  the  requirements 
relating  to  the  actions  the  director  of 
IDNR  must  take  in  approving  or  den)ring 
permit  applications. 

a.  To  comply  with  the  formatting 
guidelines  of  the  Indiana  Legislative 
Services  Agency  and  with  recodification 
of  the  Indiana  Code,  the  IDNR  made 
citation  reference  changes  in 
subsections  (b)(1)  and  ^)(2).  At 
subsection  (b)(1),  the  IDNR  replaced  the 
existing  reference  to  "subsection  (b)(2)" 
with  a  reference  to  "subdivision  (2)."  At 
subsection  {b)(2),  the  IDNR  replaced  the 
existing  reference  to  "IC  13-4.1"  with  a 
reference  to  "IC  14-34." 

b.  The  IDNR  revised  subsection  (e)(1) 
to  require  the  director  of  IDNR  to  give 
a  copy  of  the  permit  application 
decision  to  the  local  OSM  office. 

3.  310  lAC  12-3-115  Pennit 
Applications;  Permit  Terms 

Section  115  of  the  Indiana  rules  at  310 
lAC  12-3  contains  requirements  relating 
to  permit  terms.  It  requires  the  director 
of  IDNR  to  issue  all  permits  for  a  term 
not  to  exceed  five  years  except  imder 
certain  conditions.  It  also  requires 
permittees  to  begin  mining  within  three 
years  of  permit  issuance  except  under 
certain  conditions. 

The  IDNR  revised  subsection  (b)  by 
requiring  permittees  to  submit  a  written 
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statement  showing  that  an  extension  of 
time  for  commencement  of  operations  is 
necessary. 

4.  310  lAC  12-A-12  Collateral  Bonds 

Section  12  of  the  Indiana  rules  at  310 
lAC  12-4  contains  the  conditions  for 
using  collateral  bonds  as  performance 
bonds  to  guarantee  reclamation  of 
mined  lands.  The  IDNR  revised  section 
12  by  adding  new  subsection  (c)  as 
follows: 

Persons  with  an  interest  in  collateral 
posted  as  bond,  and  who  desire  notification 
of  actions  pursuant  to  the  bond,  shall  request 
the  notification,  in  writing,  to  the  director  at 
the  time  the  collateral  is  offered. 

5.  310  lAC  12-4-16  Performance  Bond 
Release 

Section  16  of  the  Indiana  rules  at  310 
lAC  12—4  contains  requirements  and 
conditions  that  a  permittee  must  meet 
when  filing  a  request  for  release  of  the 
performance  bond  or  deposit  used  to 
guarantee  reclamation  of  mined  land. 

a.  To  comply  with  the  recodification 
of  the  Indiana  Code,  the  IDNR  made 
citation  reference  changes  in 
subsections  (c),  (c)(2),  and  (c)(3)(A).  The 
IDNR  replaced  the  existing  reference  to 
"IC  13-4.1"  with  a  reference  to  "IC  14- 
34." 

b.  The  IDNR  revised  subsection  (d)  to 
read  as  follows: 

If  the  director  disapproves  the  application 
for  release  of  the  bond  or  portion  thereof,  the 
director  shall  notify  the  jjermittee,  the  surety, 
and  any  person  with  an  interest  in  collateral 
as  provided  for  in  section  12  of  this  rule,  in 
writing,  stating  the  reason  for  disapproval 
and  recommending  corrective  actions 
necessary  to  secure  the  release  and  allowing 
an  opportunity  for  a  public  hearing. 

6.  310  LAC  12-6-2  Citizen's  Request  for 
State  Inspections 

Section  2  of  the  Indiana  rules  at  310 
lAC  12-6  contains  requirements  relating 
to  inspections  conducted  as  a  result  of 
information  received  from  any  person 
that  gives  the  director  of  IDNR  reason  to 
believe  that  an  operation  is  in  violation. 

a.  At  subsection  (a),  the  IDNR 
replaced  the  citation  references  to  "IC 
13-4.1  and  310  lAC  12"  with  references 
to  "IC  14-34  and  this  article.  ' 

b.  The  IDNR  revised  section  2  by 
adding  new  subsection  (e)  to  read  as 
follows: 

The  identify  of  any  person  supplying 
information  to  the  director  relating  to  a 
possible  violation  or  imminent  danger  or 
harm  shall  remain  confidential  with  the 
director,  if  requested  by  that  person,  unless: 
(1)  that  person  elects  to  accompany  the 
inspector  on  the  inspection;  or  (2)  disclosure 
is.required  under  IC  5-14-3. 


m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Indianapolis  Field  Office. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  e.s.t.  on  June  4, 1999.  We  will 
arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  you  are  disabled  and 
need  special  accommodations  to  attend 
a  public  hearing,  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportimity  to 
speak  at  the  public  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  responses  and 
appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  spoken.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  schediUed.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have 
spoken. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  wUl  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 


IV.  Procedural  Detemunatioiis 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  bom  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  determined 
that,  to  the  extent  allowed  by  law,  this 
rule  meets  the  applicable  standards  of 
subsections  (a)  and  (b)  of  that  section. 
However,  these  standards  are  not 
applicable  to  the  actual  language  of 
State  regulatory  programs  and  program 
amendments  since  each  such  program  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Under  sections  503 
and  505  of  SMCRA  (30  U.S.C.  1253  and 
1255)  and  30  CFR  730.11,  732.15,  and 
732.17(h)(10),  decisions  on  State 
regulatory  programs  and  program 
amendments  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731,  and  732  have  been 
meL 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regiUations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
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by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Siibiects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  May  13, 1999. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

[FR  Doc.  99-12645  Filed  5-19-99;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CG007-99-O23] 

RIN211&-AA9e 

Special  Anchorage  Areas;  St.  Johns 
River,  Jacksonville,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  Anchorage  Regulations  for 
the  St.  Johns  River  in  Jacksonville,  FL. 
The  amendment  will  improve  the  safety 
of  vessels  anchoring  within  and 
transiting  these  anchorage  areas  by 
imposing  additional  notification  and 
VHF-FM  channel  monitoring 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Commanding  Officer  Coast  Guard 
Marine  Safety  Office  Jacksonville,  7820 
Arlington  Expressway,  Suite  400, 
Jacksonville,  Florida  32211,  or  may  be 
delivered  to  above  address  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  nimiber  is  (904)  232-2640. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Zachary  Pickett,  Coast  Guard  Marine 
Safety  Office  Jacksonville,  at  (904)  232- 
2640.  ext.  128. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  vmtten  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
ICGD07-99-0231  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies  and  give  the  reason  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  pubfic  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  imder  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  the 
Coast  Guard  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  notice  in  the  Federal  Register. 

Background  and  Purpose 

A  natural  working  group  established 
by  the  Jacksonville  Waterways 
Management  Coimcil  proposed 
additional  safety  requirements  for 
vessels  using  Anchorage  Areas  A  and  B 
within  the  St.  Johns  River.  The  Captain 
of  the  Port  agreed  with  the  finding  of  the 
Council  and  has  proposed  regulations  to 
improve  the  safety  of  vessels  anchoring 
within  and  transiting  the  anchorage 
areas.  The  amended  regulations  will 
require  all  vessels  intending  to  anchor 
to  notify  the  Captain  of  the  Port,  and  all 
anchoring  vessels  will  be  required  to 
monitor  Channels  13  and  16  VHF-FM  at 
all  times.  Also,  while  in  the  anchorage 
area,  all  vessels  transferring  petroleum 
products  and  all  vessels  over  300  feet  in 
length  will  be  required  to  have  a  pilot 
or  dock  master  on  board  and  will  be 
required  to  employ  sufficient  tugs  to 
ensure  safety. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regixlatory  action  imder  section  3{f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regiilatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  poUcies  and 


procedures  of  DOT  is  unnecessary  as 
these  regulations  will  only  economically 
effect  approximately  30  vessels  a  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted  will  have  a  significant 
economic  effect  upon  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
ifidependentiy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  et  seq.)  that  this 
rule  wall  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  the  tug 
employment  and  pilot  requirements  will 
only  effect  approximately  30  vessels 
each  year  in  the  waters  of  the  St.  Johns 
River,  and  the  other  changes  are  only 
minor  in  nature. 

If,  however,  you  think  thatyour 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analjrzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(f)  of  Commandant  Instruction 
M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  has 
been  completed  and  is  available  in  the 
docket  for  inspection  or  copying. 

List  of  Sublects  in  33  CFR  Part  110 

Anchorage  grounds. 
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Proposed  Regulation:  In  consideration 
of  the  foregoing,  the  Coast  Guard 
proposes  to  amend  Part  110  of  Title  33, 
Code  of  Federal  Regulations  as  foUows: 

PART  110— [AMENDED] 

1.  The  Authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  93  U.S.C.  471,  2030.  2035,  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Revise  paragraph  (b)  of  §  110.183  to 
read  as  follows: 

§110.183    St.  Johns  Rivw,  Horlda. 

***** 

(b)  The  regulations.  (1)  Except  in 
cases  of  emergency,  only  vessels 
meeting  the  conditions  and  restrictions 
of  this  subsection  will  be  authorized  by 
the  Captain  of  the  Port  to  anchor  in  the 
St.  Johns  River,  as  depicted  on  NOAA 
chart  11491,  between  the  entrance  buoy 
(STJ)  and  the  Main  Street  Bridge  (in 
approximate  position  30-19.20N,  81- 
39-32W).  Vessels  unable  to  meet  any  of 
the  following  conditions  and 
restrictions  must  obtain  specific 
authorization  from  the  Captain  of  the 
Port  prior  to  anchoring  in  Anchorage  A 
orB. 

(2)  All  vessels  intending  to  enter  and 
anchor  in  Anchorage  A  or  B  shall  notify 
the  Captain  of  the  Port  prior  to  entering. 

(3)  Anchorages  A  and  B  are  temporary 
anchorages.  Additionally,  Anchorage  B 
is  used  as  a  turning  basin.  Vessels  may 
not  anchor  for  more  than  24  hours  in 
either  anchorage  without  specific 
written  authorization  from  the  Captain 
of  the  Port. 

(4)  All  vessels  at  anchor  must 
maintain  a  watch  on  VHF-FM  channels 
13  and  16  by  a  person  fluent  in  English, 
and  shall  make  a  security  broadcast  on 
channel  13  upon  anchoring  and  every  4 
hours  thereafter. 

(5)  Anchorage  A  is  restricted  to 
vessels  less  than  250  feet  in  length. 

(6)  Anchorage  B  is  restricted  to 
vessels  with  a  draft  of  24  feet  or  less, 
regardless  of  length. 

(7)  Any  vessel  transferring  petroleum 
products  within  Anchorage  B.  shall  have 
a  pilot  or  Docking  Master  abroad,  and 
employ  sufficient  assist  tugs  to  assure 
the  safety  of  the  vessel  at  anchor  and 
any  vessels  transiting  the  area. 

(8)  Any  vessel  over  300  feet  in  length 
within  Anchorage  B  shall  have  a  Pilot 
or  Docking  Master  aboard,  and  employ 
sufficient  assist  tugs  to  assure  the  safety 
of  the  vessel  at  anchor  and  any  vessels 
transiting  the  area. 


Dated:  April  29,  1999. . 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District,  Acting. 
(FR  Doc.  99-11682  Filed  5-19-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  260 

[Docket  No.  FRA  1999-5663] 
RIN  2130-AB26 

Railroad  Rehabilitation  and 
Improvement  Rnancing  Program; 
Proposed  Revisions 

agency:  Federal  Raihoad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  Section  7203  of  the 
Transportation  Equity  Act  for  the  21st 
Century  ("TEA  21")  amends  Title  V  of 
the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  as 
amended  ("Act")  by  replacing  the 
railroad  financing  programs  (the 
purchase  of  preference  shares  and  the 
issuance  of  loan  guarantees)  with  a  new 
loan  and  loan  guarantee  program. 
Section  7203  authorizes  the  Secretary  of 
Transportation  ("Secretary")  to  provide 
direct  loans  and  loan  guarantees  to  State 
and  local  governments,  government 
sponsored  authorities  and  corporations, 
raihoads,  and  joint  ventures  that 
include  at  least  one  railroad.  The 
Secretary  has  delegated  his  authority  to 
the  FRA  Administrator.  The  following 
types  of  projects  are  eligible  for 
financing  under  Title  V,  as  revised: 
acquisition,  improvement  or 
rehabihtation  of  intermodal  or  rail 
equipment  or  facilities  (including 
tracks,  components  of  tracks,  bridges, 
yards,  buildings,  and  shops), 
refinancing  outstanding  debt  incurred 
for  these  piuposes,  or  development  or 
establishment  of  new  intermodal  or 
raihoad  facilities.  The  aggregate  unpaid 
principal  amoimts  of  obligations  cannot 
exceed  $3.5  billion  at  any  one  time  and 
not  less  that  $1  bilUon  is  to  be  available 
solely  for  projects  benefiting  freight 
raihoads  other  than  Class  I  carriers. 

The  NPRM  would  strike  the  language 
in  existing  part  260  (the  Title  V  loan 
guarantee  program),  and  replace  it  with 
new  procedures  and  requirements  to 
cover  applications  of  financial 
assistance  in  the  form  of  direct  loans 
and  loan  guarantees  consistent  with  the 


changes  in  Title  V  made  by  section 
7203. 

DATES:  (1)  Written  comments:  Written 
comments  must  be  received  no  later 
than  June  21, 1999.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

(2)  Hearing:  Because  the  NPRM  tracks 
the  statutory  language,  FRA  does  not 
intend  to  schedule  a  public  hearing. 

(3)  Proposed  effective  date:  The 
revisions  to  part  260  are  proposed  to 
become  effective  thirty  days  after  date  of 
publication  of  the  final  rule. 
ADDRESSES:  The  public  is  invited  to 
submit  written  comments  on  the  NPRM. 
The  proposals  contained  in  the  NPRM 
may  be  changed  in  fight  of  the 
comments  received.  Written  comments 
should  refer  to  the  docket  number  of 
this  notice  and  be  submitted  in 
dupUcate  to:  DOT  Central  Docket 
Management  Facility  located  in  room 
PL-401  at  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590.  All  docket 
material  will  be  available  for  inspection 
at  this  address  and  on  the  Internet  at 
http://dms.dot.gov.  Docket  hoiurs  at  the 
Nassif  Building  are  Monday-Friday,  10 
a.m.  to  5  p.m.,  excluding  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoAnne  M.  McGowan,  Chief  of  Freight 
Programs  Division,  RDV-12,  Office  of 
Passenger  and  Freight  Services,  FRA, 
1120  Vermont  Avenue,  NW,  Mailstop 
20,  Washington,  D.C.  20590  (telephone 
202-493-6336),  or  Joseph  R.  Pomponio, 
Senior  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Avenue, 
NW,  Mailstop  10,  Washington,  D.C. 
20590  (telephone  202-493-6336). 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  enactment  of  TEA  21, 
Title  V  of  the  Act,  45  U.S.C.  821  et  seq., 
authorized  FRA  to  provide  railroad 
financial  assistance  through  the 
purchase  of  preference  shares  (45  U.S.C. 
825),  and  the  issuance  of  loan 
guarantees  (45  U.S.C.  831).  The  FRA 
regulations  implementing  the  preference 
share  program  were  eliminated  on 
February  9, 1996,  due  to  the  fact  that  the 
authorization  for  the  program  expired 
(28  FR  4937).  The  FRA  regulations 
implementing  the  loan  guarantee 
provisions  of  Title  V  of  the  Act  are 
contained  in  49  CFR  Part  260. 

Section  7203  of  TEA  21,  Pub.  L.  No. 
105-178  Qune  9, 1998),  replaces  the 
existing  Title  V  financing  programs. 
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This  NPRM  strikes  the  language  in 
existing  part  260  and  replaces  it  with 
new  procedures  and  requirements  to 
cover  appUcations  of  financial 
assistance  in  the  form  of  direct  loans 
and  loan  guarantees  consistent  with  the 
changes  made  to  Title  V  of  the  Act  by 
section  7203  of  TEA  21. 

The  revised  program  is  referred  to  in 
TEA  21  as  the  Railroad  Rehabilitation 
and  hnprovement  Financing  ("RRIF 
Program").  The  RRIF  Program 
authorizes  the  Secretary  to  provide 
direct  loans  and  loan  guarantees  to  State 
and  local  governments,  government 
sponsored  authorities  and  corporations, 
railroads,  and  joint  ventiues  that 
include  at  least  one  railroad.  The 
following  type  of  projects  are  eligible  for 
financing:  (1)  Acquisition,  improvement 
or  rehabilitation  of  intermodal  or  rail 
equipment  or  facilities  (including 
tracks,  components  of  tracks,  bridges, 
yards,  buildings,  and  shops),  (2) 
refinancing  outstanding  debt  inciured 
for  these  piuposes;  or  (3)  development 
or  establishmont  of  new  intermodal  or 
railroad  facilities.  The  term 
"intermodal"  means  of  or  relating  to  the 
connection  between  rail  service  and 
other  modes  of  transportation,  including 
all  parts  of  faciUties  at  which  such 
connection  is  made.  Loans  and  loan 
guarantees  cannot  be  used  for  railroad 
operating  expenses.  The  aggregate 
impaid  principal  amoimts  of  obligations 
cannot  exceed  $3.5  billion  at  any  one 
time,  and  not  less  that  $1  biUion  is  to  ' 
be  available  solely  for  projects 
benefitting  freight  railroads  {e.g.,  other 
than  Class  I  carriers). 

The  Secretary  has  delegated  his 
authority  imder  the  RRIF  Program  to  the 
FRA  Administrator.  In  granting 
applications,  FRA  is  required  to  give 
priority  to  projects  that:  (1)  Enhance 
public  safety;  (2)  enhance  the 
environment;  (3)  promote  economic 
development;  (4)  enable  United  States 
companies  to  be  more  competitive  in 
international  markets;  (5)  are  endorsed 
by  plans  prepared  under  23  U.S.C.  135 
by  the  State  or  States  in  which  they  are 
located;  or  (6)  preserve  or  enhance  rail 
or  intermodal  service  to  small 
communities  or  rural  areas. 

Prerequisites  to  granting  financial 
assistance  under  the  RRIF  Program 
include: 

(1)  The  financial  assistance  is 
required  to  be  repaid  within  a  term  of 
not  more  than  25  years; 

(2)  The  financial  assistance  is  justified 
by  the  present  and  probable  future 
demand  for  rail  services  or  intermodal 
facilities; 

(3)  The  applicant  has  given  reasonable 
assurances  that  the  facilities  or 
equipment  to  be  acquired,  rehabiUtated, 


improved,  developed,  or  estabUshed 
with  the  proceeds  of  the  financial 
assistance  will  be  economically  and 
efficiently  utilized; 

(4)  The  obligation  can  reasonably  be 
repaid,  using  an  appropriate 
combination  of  credit  risk  premiums, 
and  collateral  offered  by  the  applicant  to 
protect  the  Federal  Government;  and 

(5)  The  purposes  of  the  direct  loan  or 
loan  guarantee  are  consistent  with  the 
eligible  purposes  for  which  funding  can 
be  provided  imder  the  RRIF  Program. 

The  RRIF  Program  is  intendeoto  be 
a  lender  of  last  resort  for  railroad 
applicants.  Therefore,  all  railroad 
applicants  must  provide  evidence  that 
financing  for  the  proposed  project  is  not 
available  to  them  fiom  lenders  in  the 
private  sector.  This  will  be  done  by  the 
applicants  submitting  two  letters  of 
refusal  of  financing  for  the  proposal 
irova  commercial  lenders  and  any  other 
lending  institution  that  has  provided 
credit  to  the  applicant  in  the  past  five 
years. 

The  Federal  Credit  Reform  Act  of 
1990,  2  U.S.C.  661  ("Reform  Act"), 
requires  that  before  making  any  loan  or 
loan  guarantee,  agencies  of  the  Federal 
Government  must  have  received  an 
appropriation  of  funds  from  Congress 
adequate  to  cover  the  cost  to  the 
Government  of  making  that  loan  or  loan 
guarantee.  Section  502(f)  provides  that  a 
soiu-ce  of  the  subsidy  cost  may  be  either 
appropriated  Federal  funds,  funds  from 
a  non-Federal  source,  or  any 
combination  thereof.  For  Fiscal  Year 
1999,  the  Administration  has  not 
requested,  and  Congress  has  not 
appropriated  funds  to  provide  the 
subsidy  cost  for  borrowers,  and  in  the 
absence  of  such  an  appropriation,  the 
Credit  Risk  Premium  associated  with 
any  direct  loan  or  loan  guarantee  must 
be  provided  by  the  project  applicant  or 
infrastructure  partner,  which  includes 
any  participant  in  the  project.  The 
Administration  has  also  not  requested 
appropriated  funds  to  provide  \he 
subsidy  cost  for  Fiscal  Year  2000. 

If  an  appropriation  is  ever  received  for 
this  program,  funding  decisions, 
including  the  split  between 
appropriations  and  credit  risk 
premiums,  will  be  based  on  the 
repayabihty  as  well  as  the  statutory 
priorities.  Section  502(c)  directs  the 
Secretary  to  give  priority  to  projects 
that:  (1)  Enhance  pubUc  safety;  (2) 
enhance  the  environment;  (3)  promote 
economic  development;  (4)  enable 
United  States  companies  to  be  more 
competitive  in  interaatiohal  markets;  (5) 
are  endorsed  by  the  plans  prepared 
under  section  134  of  title  23,  United 
States  code,  by  the  State  or  States  in 
which  they  are  located;  or  preserve  or 


enhance  rail  or  intermodal  service  to 
small  communities  or  nual  areas.  FRA 
will  evaluate  each  project  request  and 
allocate  appropriated  funds  based  on 
the  contribution  of  a  project  to  the 
statutory  priorities. 

Under  the  RRIF  Program,  FRA  is  to 
determine  the  amount  of  the  Credit  Risk 
Premium  on  the  basis  of:  (1)  The 
cinnunstances  of  the  applicant, 
including  the  amount  of  collateral 
offered;  (2)  the  proposed  schedule  of 
loan  disbiu^ements;  (3)  historical  data 
on  the  repajnnent  history  of  similar 
borrowers;  (4)  consultation  with  the 
Congressional  Budget  Office;  and  (5) 
any  other  factors  FRA  considers 
relevant.  The  Credit  Risk  Premium  must 
be  paid  before  disbiu^ement  of  any  loan 
or  loan  guarantee  proceeds.  FRA  has 
determined  that  it  will  require 
collateral,  to  the  extent  available,  in 
connection  with  any  loan  or  loan 
guarantee. 

Under  the  provisions  of  the  RRIF 
Program  and  of  the  Office  of 
Management  and  Budget  (0MB) 
Circular  A-11,  FRA  is  required  to  group 
its  direct  loans  and  loan  guarantees  into 
cohorts  and  periodically  prepare  an 
evaluation  of  loan  performance  by 
cohort  and  a  re-estimation  of  the  funds 
needed  to  cover  the  estimated  losses  of 
a  cohort.  Consistent  with  Circular  A-11, 
FRA  will  establish  a  separate  cohort  of 
loans  for  each  fiscal  year,  and  each  loan 
or  guarantee  obUgated  during  the  fiscal 
year  wiU  be  placed  in  that  year's  cohort 
When  all  obligations  in  a  cohort  have 
been  satisfied  or  liquidated,  the  amount 
of  Credit  Risk  Premiiuns  remaining  in 
the  cohort,  after  deductions  made  to 
mitigate  losses  from  any  loan  or  loan 
guarantee  in  the  cohort,  together  with 
interest  accrued  thereon,  will  be  repaid 
on  a  pro  rata  basis  to  each  original  payor 
of  a  Credit  Risk  Premium  for  any 
obligation  which  was  fully  satisfied. 
The  Credit  Risk  Premium  for  each  direct 
loan  or  loan  guarantee  is  established  by 
estimating  the  total  long-term  cost  to  the 
Government  of  that  direct  loan  or  loan 
guarantee.  Therefore,  if  the  estimates  are 
accurate,  all  the  Credit  Risk  Premiums 
in  each  cohort  will  be  used  to  cover 
losses  and  none  will  remain  to  be 
retiuned.  Should  losses  exceed  the  total 
amount  of  credit  risk  premiums  paid  for 
each  cohort,  the  losses  will  be  covered 
by  the  Government  as  provided  in  the 
Reform  Act. 

The  RRIF  Program  provides  that  FRA 
must,  before  granting  financial 
assistance,  require  the  applicant  to  agree 
to  such  terms  and  conditions  as  are 
sufficient,  in  FRA's  judgment,  to  ensure 
that,  as  long  as  any  principal  or  interest 
is  due  and  payable  on  such  obligation, 
the  appUcant,  and  any  railroad  or 
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railroad  partner  for  whose  benefit  the 
assistance  is  intended — 

(1)  Will  not  use  any  funds  or  assets 
from  railroad  or  intermodal  operations 
for  purposes  not  related  to  such 
operations,  if  such  use  would  impair  the 
ability  of  the  applicant,  railroad,  or 
railroad  partner  to  provide  reiil  or 
intermodal  services  in  an  efficient  and 
economic  manner,  or  would  adversely 
affect  the  ability  of  the  applicant, 
railroad,  or  railroad  partner  to  perform 
any  obligation  entered  into  by  the 
applicant  under  the  RRIF  Program: 

(2)  Will,  consistent  with  its  capital 
resources,  maintain  its  capital  program, 
equipment,  facilities,  and  operations  on 
a  continuing  basis;  and 

(3)  Will  not  make  any  discretionary 
dividend  payments  that  unreasonably 
conflict  with  the  eligible  purposes  for 
which  loan  or  loan  guarantees  can  be 
made  under  the  RRIF  Program. 

As  can  be  seen  from  the  foregoing 
discussion,  the  RRIF  Program  provides 
for  loan  and  loan  guarantees  for  a  wide 
variety  of  projects,  including  safety 
improvements  such  as  the  rehabilitation 
of  rail  freight  lines  and  bridges  as  well 
as  the  elimination  of  grade  crossings. 

While  any  railroad  is  eligible  for 
financial  assistance  for  a  project  under 
the  RRIF  Program,  a  key  component  of 
the  program  is  the  $1  billion  dollars 
reserved  for  railroad  projects  benefitting 
non-Class  I  freight  railroads.  The  more 
than  650  shortline  and  regional 
railroads  connect  rural  and  small 
communities  to  the  economic 
mainstream  of  North  America. 
Collectively,  these  railroads  operate 
more  than  47,000  miles  of  track.  Their 
mileage  exceeds  the  46,000  mile 
Interstate  Highway  System.  Congress 
directed  the  RRIF  program  to  make 
available  loans  and  loan  guarantees  to 
support  these  small  railroads. 

From  1986  through  1991,  small 
railroads  experienced  over  3  track- 
related  accidents  for  every  million  miles 
operated.  Ehiring  the  same  period,  major 
railroads  had  only  1.45  track-related 
accidents  for  every  million  miles 
operated.  Since  1991,  the  situation  has 
worsened.  From  1992  through  1996, 
shordine  and  regional  railroads 
experienced  more  than  5  track-related 
accidents  per  million  miles  operated 
while  major  railroads  had  only  1.28. 

A  recent  survey  by  the  American 
Short  Line  and  Regional  Rail 
Association  found  that  100  small 
railroads  need  $950  million  in  external 
financing  to  upgrade  their  track  to  safely 
accommodate  the  286,000  pound  cars 
that  major  carriers  are  now  using. 
Shortline  and  regional  railroads  that 
cannot  safely  handle  these  heavier  cars 
will  lose  traffic  critical  to  their  viability 


and  continued  operation.  Moreover,  if 
these  railroads  cease  to  exist,  rail  traffic 
will  be  diverted  to  highways 
accelerating  their  deterioration  and 
increasing  tneir  reconstruction  costs, 
and  adversely  affecting  the 
environment.  Without  this  financing, 
some  track  operated  by  smaD  railroads 
may  be  abandoned  and  the  freight  traffic 
moved  by  less  energy  efficient  trucks. 
This  will  result  in  additional  air 
pollution  and  fuel  consumption,  as  well 
as  significantly  increased  highway 
maintenance  costs.  RRIF  fimding  will 
strengthen  the  linkage  between 
transportation  and  environmental  policy 
by  helping  to  ensure  the  continuation  of 
energy  efficient  rail  freight  service.  In 
addition  to  their  track  needs,  small 
railroads  require  financing  for 
equipment.  Approximately,  87  percent 
of  the  locomotives  used  by  shortline  and 
regional  railroads  are  more  than  20 
years  old  and  only  1  percent  is  less  than 
10  years  old.  In  comparison,  31  percent 
of  the  locomotives  used  by  major 
railroads  are  less  than  10  years  old. 
Only  32  percent  are  more  than  20  years 
old. 

A  1993  study  conducted  by  FRA 
entitled  "Small  Railroad  Investment 
Goals  and  Financial  Options"  ("FRA 
Study")  found  that  small  railroads  face 
unique  problems  and  difficulties  in 
securing  private  financing:  "According 
to  the  banking  industry,  it  takes  an 
inordinate  amount  of  work  to  prepare  a 
small  railroad  loan  package,  compared 
to  a  similar-sized  loan  for  other 
businesses.  Unlike  many  similar-sized 
businesses  that  need  short-term  loans 
for  inventory  or  working-capital,  small 
railroads  need  long-term  financing  for 
long-lived  assets  such  as  track  materials 
and  equipment.  Even  when  private 
financing  could  be  obtained,  these 
railroads  felt  that  the  terms  offered  were 
imsatisfactory.  In  particular,  loans  were 
usually  offered  for  not  more  than  8 
years,  too  short  a  term  for  railroad 
investments  that  have  a  much  longer 
productive  life."  (FRA  Study  at  pg.  iii 
and  iv.)  The  study  also  confirmed  that 
because  differences  in  bankruptcy  law 
treatment  of  railroads  make  it  more 
difficult  to  recover  the  proceeds  of  a 
railroad  loan  after  a  bankruptcy  or 
default  than  a  debt  owed  by  a  non- 
railroad  borrower,  lending  to  small 
railroads  has  been  more  restrictive  than 
to  Class  I  railroads  or  similarly  sized 
entities  in  other  industries.  FRA  Study 
at  page  v. 

Shordine  and  regional  railroad  access 
to  private  financing  has  not  improved 
since  FRA's  1993  study.  The  small 
railroad's  lack  of  access  to  private 
financing  is  reflected  in  their  increasing 


rate  of  track-related  derailments  and  the 
age  of  their  equipment. 

Tax  Status  of  Loan  Guamntees 

TEA-21  did  not  amend  the  provisions 
in  section  149(b)  of  the  Internal  Revenue 
Code  that  prohibits  the  use  of  direct  or 
indirect  Federal  guarantees  of  tax- 
exempt  obligations.  Accordingly,  the 
interest  income  on  any  project  loan  that 
is  directly  or  indirectly  Federally 
guaranteed  xmder  section  502  of  the  Act 
shall  not  be  exempt  from  Federal 
income  taxation. 

Regulatory  Impact 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  NPRM  has  been  evaluated  in 
accordance  vnXh  existing  regidatory 
policies  and  is  considered  to  be 
significant  within  the  meaning  of 
Executive  Order  12866  and  is  a 
significant  rule  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR,  February  26, 1979).  This 
determination  is  based  on  a  finding  that 
the  rule  may  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
imtil  the  outstanding  principal  cap  of 
$3.5  billion  is  reached. 

The  financing  being  made  available 
through  the  regulatory  action  will 
provide  economic,  safety,  and 
enviroiunental  benefits.  Of  the  $3.5 
billion,  $1  billion  is  reserved  for 
projects  benefitting  small  railroads. 
Shortline  and  regional  railroads  are  one 
of  the  transportation  modes  that  connect 
rural  America  and  small  communities  to 
the  national  railroad  system. 

Prospective  borrowers  will  normally 
have  available  the  information  needed 
to  prepare  applications  for  funding  so 
these  costs  also  will  be  minimal.  While 
successful  applicants  will  be  required  to 
provide  Credit  Risk  Premiums,  the 
amoimt  of  financing  obtained  will 
substantially  exceed  the  costs  of  the 
Credit  Risk  Premiums. 

On  this  basis,  the  DOT  has  concluded 
that  the  RRIF  program  will  generate 
both  direct  and  indirect  benefits, 
including  reduced  congestion,  improved 
safety,  an  enhanced  enviroimient,  and 
greater  economic  growth.  These  benefits 
are  anticipated  to  far  surpass  the 
minimal  combined  direct  costs  to  the 
Federal  Government  and  to  the  entities 
that  elect  to  participate  in  the  program. 
Because  of  the  volimtary  nature  of 
participation  in  the  RRIF  program,  this 
regidatory  action  is  not  anticipated  to 
impose  any  direct  costs  upon  non- 
participants. 

The  DOT  requests  comments, 
information,  and  data  irom  the  public 
and  potential  users  concerning  the 


economic  impact  of  implementing  this 
rule  and  the  RRIF  program. 

Regnlatoiy  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  is  not  able  to  certiiy  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  seeks 
comments  from  the  public.  FRA  has 
conducted  a  regulatory  flexibility 
assessment  of  this  rule's  impact  on 
small  entities  and  has  foimd  that  this 
action  benefits  small  entities  such  as 
governments  and  railroads.  The 
financing  being  made  available  through 
this  rule  will  provide  economic,  safety, 
and  environmental  benefits.  Moreover, 
participation  in  the  RRIF  program  is 
voluntary. 

For  government  entities  the  definition 
of  small  entities  is  based  on  population 
served.  As  defined  by  the  Small 
Business  Administration  (SBA)  this 
term  means  governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts  with 
a  population  of  less  than  fifty  thousand. 
It  is  not  possible  to  determine  the 
number  of  small  government  entities 
that  may  be  involved  in  applications 
seeking  financial  assistance  under  the 
RRIF  program. 

However,  it  is  not  likely  that  small 
governmental  entities  will  seek  financial 
assistance  under  the  RRIF  Program.  In 
response  to  a  public  notice  on  the 
enactment  of  the  Program,  only  large 
metropolitan  areas,  lOce  the  City  of 
Indianapolis  and  the  Memphis  and 
Shelby  County  Port  Commission, 
indicated  an  interest  in  RRIF  financing. 
At  the  same  time,  small  governmental 
entities  will  likely  benefit  from  the 
economic  opportunities  resulting  from 
infrastructure  improvements  to  small 
railroads  that  connect  small 
governmental  entities  to  the  national 
railroad  system.  The  cost  to 
governmental  entities  of  applying  for 
the  program  would  be  minimal  since 
borrowers  will  normally  have  available 
the  information  needed  to  prepare 
applications  for  funding. 

m  addition  to  small  governmental 
entities,  the  smaU  entities  directly 
affected  by  this  rule  are  class  III 
railroads.  "Small  entity,"  is  defined  in 
5  U.S.C.  601  as  a  small  business  concern 
that  is  independently  owned  and 
operated,  and  is  not  dominant  in  its 
field  of  operation.  The  SBA  considers,  a 
railroad  to  be  small  if  it  has  fewer  than 
1,500  employees  of  "line-Haul 
Operating"  Railroads,  and  500 
employees  for  "Switching  and  Terminal 
Establishment."  Table  of  Size 
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Standards,"  U.S.  Small  Business 
Administration,  January  31, 1996, 13 
CFR  part  121. 

Because  FRA  does  not  have 
information  regarding  the  nimiber  of 
people  employed  by  the  railroads,  it 
cannot  determine  exactly  how  many 
small  railroads,  by  SBA  definition,  are 
in  operation  within  the  United  States. 

Prior  to  the  SBA  regulations 
establishing  size  categories,  the 
Interstate  Commerce  Commission  (ICC), 
developed  a  classification  system  for 
freight  railroads  as  class  I,  II,  or  IE, 
based  on  annual  operating  revenues.  A 
class  n  railroad  has  annual  operating 
revenues  greater  than  or  equal  to  $40 
million  but  less  than  $255.9  million  and 
a  class  in  railroad  has  annual  operating 
revenues  less  than  $40  million.  The 
Department  of  Transportation's  Surface 
Transportation  Board,  which  succeeded 
the  ICC,  has  not  changed  these 
classifications.  The  ICC  classification 
system  has  been  used  pervasively  by 
FRA  and  the  railroad  industry  to 
identify  railroads  by  size.  After 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  as  explained 
in  detail  in  the  "Interim  Policy 
Statement  Concerning  Small  Entities 
Subject  to  the  Railroad  Safety  Laws," 
published  August  11, 1997  at  62  FR 
43024,  FRA  has  decided  to  define 
"small  entity"  on  an  interim  basis  to 
include  only  those  entities  whose 
revenues  would  bring  them  within  the 
class  in  definition.  As  this  is  still  an 
alternative  definition,  FRA  requests 
comments  bom  interested  parties  on  its 
use. 

About  550  of  the  approximately  700 
railroads  in  the  United  States  are 
probably  Class  in  railroads  and  would 
be  considered  small  businesses  by  FRA. 
Small  railroads  that  would  be  affected 
by  the  proposed  rule  provide  less  than 
10  percent  of  the  industry's 
employment,  own  about  10  percent  of 
the  track,  and  operate  less  than  10 
percent  of  the  ton-miles. 

A  recent  survey  by  the  American 
Short  Line  and  Regional  Railroad 
Association  found  that  100  small 
raihoads  need  $950  million  in  external 
financing  to  upgrade  their  track  to  safely 
handle  the  286,000  pound  cars  that  the 
Class  I  carriers  are  now  using.  The 
amount  of  need  identified  is  consistent 
with  the  statutory  reserve  of  $1  billion 
for  non-class  I  railroads. 

While  these  100  railroads  may  seek 
RRIF  financing,  the  cost  will  be  minimal 
since  the  information  needed  to 
complete  applications  will  normally  be 
available.  Moreover,  participation  in  the 
RRIF  Program  is  strictly  volimtary. 

Written  public  comments  that  will 
clarify  the  number  of  affected  smaU 


entities  and  what  the  impacts  will  be  for 
the  affected  small  entities  are  requested. 
FRA  especially  encourages  small 
railroads  and  governmental  jurisdictions 
that  are  considered  to  be  small  entities 
to  participate  in  the  comment  process 
and  submit  written  comments  to  the 
docket. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  0MB  imder 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.  The  DOT  has  not 
yet  determined  the  exact  bimlen-hour 
impact  of  the  information  collection 
requirements  that  will  be  an  integral 
part  of  the  program  application  process. 
The  PRA  approval  request  to  0MB  will 
include  our  estimate  of  the  information 
collection  burden  associated  with  the 
requirements  in  this  proposed  rule.  The 
Department  expects  to  submit  a 
paperwork  package  to  OMB  and  provide 
notice  in  the  Federal  Register  shortly. 
DOT  is  committed  to  minimizing  any 
paperwork  burden  imposed  on  program 
applicants.  An  OMB  control  number, 
when  assigned,  will  be  published  in  the 
Federal  Register.  FRA  is  not  authorized 
to  impose  a  penalty  on  persons  for 
violating  information  requirements 
which  do  not  display  a  ourent  OMB 
control  number. 

Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  procediu^s  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  related 
directives.  This  regulation  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/ dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 
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An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

List  of  Subjects  in  49  CFR  Part  260 

Federal  Railroad  Administration, 
Grant  programs — transportation, 
Railroads. 

The  Proposed  Rule 

In  consideration  of  the  foregoing.  FRA 
proposes  revising  part  260  of  title  49, 
Code  of  Federal  Regulations,  to  read  as 
follows: 

PART  260-REQULATIONS 
GOVERNING  LOANS  AND  LOAN 
GUARANTEES  UNDER  THE  RAILROAD 
REHABILITATION  AND  IMPROVEMENT 
RNANCING  PROGRAM 

Subpart  A— Overview 

Sec. 

260.1    Program  authority. 

260.3    Definitions. 

260.5    Eligible  purposes. 

260.7    Priority  consideration. 

260.9    Loan  terms. 

260.11    Investigation  charge. 

260.13    Credit  reform. 

260.15    Credit  risk  premium. 

Subpart  B — FRA  Policies  and  Procedures 
for  Evaluating  Applications  for  Rnancial 
Assistance 

260.17    Credit  risk  premium  analysis. 
260.19    Preapplication  meeting. 

Subpart  C— Applications  for  Financial 
Assistance 

260.21     Eligibility. 

260.23    Form  and  content  of  application 

generally. 
260.25    Additional  information  for 

applicants  not  having  a  credit  rating. 
260.27    Additional  information  for  loan 

guarantees. 
260.29    Required  exhibits. 
260.31    Execution  and  fiUng  of  application. 
260.33    Information  requests. 
260.35    Environmental  assessment. 
260.37    Waivers  and  modifications. 

Sut>pan  D— Standards  for  Maintenance  of 
Facilities  Involved  in  the  Protect 

260.39  Applicability. 

260.41  Maintenance  standards. 

260.43  Inspection  and  reporting. 

260.45  Impact  on  other  laws. 

Subpart  E— Procedures  To  Be  Followed  in 
the  Event  of  Default 

260.47    Events  of  defeult  for  guaranteed 

loans. 
260.49    Events  of  default  for  direct  loans. 
260.51    Avoiding  defoults. 


Subpart  F— (.can  Guarantees— Lenders 

260.53    Conditions  of  guarantees. 
260.55    Lender's  functions  and 

responsibilities. 
260.57    Lender's  loan  servicing. 

Authority:  45  U.S.C.  821.  822,  823;  49  CFR 
1.49. 

Sut>part  A — Overview 

$260.1    Program  authority. 

Section  502  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  as  amended,  45  U.S.C.  821 
at  seq.,  authorizes  the  Secretary  of 
Transportation  to  provide  direct  loans 
and  loan  guarantees  to  State  and  local 
governments,  government  sponsored 
authorities  and  corporations,  railroads, 
and  joint  ventures  that  include  at  least 
one  railroad.  The  Secretary's  authority 
has  been  delegated  to  the  Administrator 
of  the  Federal  Raihoad  Administration, 
an  agency  of  the  Department  of 
Transportation. 

$260.3    Definitions. 

As  used  in  this  part — 

(a)  Act  means  the  Railroad 
RevitaUzation  and  Regulatory  Reform 
Act  of  1976,  as  amended,  45  U.S.C.  821 
etseq. 

(b)  Administrator  means  the  Federal 
Railroad  Administrator,  or  her  or  his 
representative. 

(c)  Applicant  means  any  State  or  local 
government,  government  sponsored 
authority  or  corporation,  railroad,  or 
group  of  two  or  more  entities,  at  least 
one  of  which  is  a  raihoad,  participating 
in  a  joint  ventiue,  that  submits  an 
application  to  the  Administrator  for  a 
direct  loan  or  the  guarantee  of  an 
existing  obligation  under  which  it  is  an 
obligor  or  for  a  commitment  to 
guarantee  a  new  obUgation. 

(d)  Borrower  means  an  Applicant  that 
has  been  approved  for,  and  has 
received,  financial  assistance  under  this 
part. 

(e)  Credit  risk  premium  means  that 
portion  of  the  total  subsidy  cost  to  the 
Government  of  a  direct  loan  or  loan 
guarantee  that  is  not  covered  by  Federal 
appropriations  and  which  must  be  paid 
by  Applicant  or  its  non-Federal 
infrastructiu^  partner  before  that  direct 
loan  can  be  disbursed  or  loan  guarantee 
can  be  issued. 

(f)  Direct  loan  means  a  disbiusement 
of  funds  by  the  Government  to  a  non- 
federal borrower  under  a  contract  that 
requires  the  repayment  of  such  funds. 

(g)  FRA  means  the  Federal  Railroad 
Administration. 

(h)  Financial  assistance  means  a 
direct  loan,  or  a  guarantee  of  a  new  loan 
issued  imder  this  part. 

(i)  Holder  means  the  current  owner  of 
an  obUgation  or  the  entity  retained  by 


the  owner  to  service  and  collect  an 
obUgation  which  is  guaranteed  imder 
the  provisions  of  this  part. 

[])  Including  means  including  but  not 
limited  to. 

(k)  Infrastructure  partner  means  any 
non-Federal  source  of  the  Credit  Risk 
Premium  which  must  be  paid  to  the 
Administrator  in  lieu  of,  or  in 
combination  with,  an  appropriation  in 
connection  with  financial  assistance 
provided  under  this  part. 

(1)  Intermodal  means  of  or  relating  to 
the  connection  between  rail  service  and 
other  modes  of  transportation,  including 
all  parts  of  facilities  at  which  such 
connection  is  made. 

(m)  Lender  means  the  non-Federal 
entity  making  a  loan  to  an  AppUcant  for 
which  a  loan  guarantee  imder  this  part 
is  sought. 

(n)  Loan  guarantee  means  any 
guarantee,  insiu^nce,  or  other  pledge 
with  respect  to  the  payment  of  all  or  a 
part  of  the  principal  or  interest  on  any 
debt  obligation  of  a  non-Federal 
borrower  to  a  non-Federal  lender,  but 
does  not  include  the  insurance  of 
deposits,  shares,  or  other  withdrawable 
accoimts  in  financial  institutions. 

(0)  Obligation  means  a  bond,  note, 
conditional  sale  agreement,  equipment 
trust  certificate,  security  agreement,  or 
other  obligation. 

(p)  Obligor  means  the  debtor  imder  an 
obligation,  including  the  original  obUgor 
and  any  successor  or  assignee  of  such 
obligor. 

(q)  Project  means  the  purpose  for 
which  financial  assistance  is  provided. 

(r)  Railroad  means  an  entity  providing 
common  carrier  raihoad  transportation 
for  compensation,  including  the 
National  Railroad  Passenger 
Corporation,  but  not  including  street, 
suburban,  or  interurban  electric 
railways  not  operated  as  part  of  the 
general  system  of  rail  transportation. 

(s)  Subsidy  cost  of  a  direct  loan  means 
the  net  present  value,  at  the  time  wrhen 
the  direct  loan  is  disbursed,  of  the 
following  estimated  cash  flows: 

(1)  Loan  disbursements; 

(2)  Repa)mients  of  principal;  and 

(3)  Payments  of  interest  and  other 
payments  by  or  to  the  Government  over 
the  life  of  the  loan  after  adjusting  for 
estimated  defaults,  prepayments,  fees, 
penalties,  and  other  recoveries; 
including  the  effects  of  changes  in  loan 
terms  resulting  from  the  exercise  by  the 
borrower  of  an  option  included  in  the 
loan  contract. 

(t)  Subsidy  cost  of  a  loan  guarantee 
means  the  net  present  value,  at  the  time 
when  the  guaranteed  loan  is  disbursed, 
of  the  following  estimated  cash  flows: 

(1)  Payments  by  the  Government  to 
cover  defaults  and  delinquencies. 
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interest  subsidies,  or  other  payments; 
and 

(2)  The  payments  to  the  Government 
including  origination  and  other  fees, 
penalties  and  recoveries. 

§260.5    Eligible  purposes. 

(a)  Financial  assistance  under  this 
part  is  available  solely  to: 

(1)  Acquire,  improve,  or  rehabilitate 
intermodal  or  rail  freight  or  passenger 
equipment  or  faciUties,  including  track, 
components  of  track,  bridges,  yards, 
buildings,  and  shops; 

(2)  Refinance  outstanding  debt 
inouxed  for  purposes  described  in 
paragraph  (a)(1)  of  this  section;  or 

(3)  Develop  or  establish  new 
intermodal  or  railroad  facilities. 

(b)  Financial  assistance  under  this 
part  cannot  be  used  for  railroad 
operating  expenses. 

f  260.7    Priority  consideration. 

When  evaluating  applications,  the 
Administrator  will  give  priority 
consideration  (but  not  necessarily  in  the 
following  order)  to  projects  that: 

ta)  Enhance  public  safety; 

(b)  Enhance  the  environment; 

(c)  Promote  economic  development; 

(d)  Enable  United  States  companies  to 
be  more  competitive  in  international 
markets; 

(e)  Are  endorsed  by  the  plans 
prepared  under  section  135  of  title  23, 
United  States  Code,  by  the  State  or 
States  in  which  they  are  located;  or 

(f)  Preserve  or  enhance  rail  or 
intermodal  service  to  small 
communities  or  rural  areas. 

1260.9    Loan  terms. 

The  maximiun  repayment  period  for 
direct  loans  and  guaranteed  loans  under 
this  part  is  25  years  from  the  date  of 
initial  disbursement,  hi  general,  the 
financial  assistance  provided  wUI  be 
required  to  be  repaid  prior  to  the  end  of 
the  useful  life  of  the  project  it  is  used 
to  fund. 

S  260.1 1    InvsstigatkMi  charge. 

(a)  Applicants  for  financial  assistance 
imder  this  part  may  be  required  to  pay 
an  investigation  charge  of  one-half  of 
one  percent  of  the  principal  amount  of 
the  direct  loan  or  the  loan  to  be 
guaranteed. 

(b)  When  an  investigation  charge  is 
assessed,  one-half  of  the  investigation 
charge  shall  be  paid  by  Applicant  at  the 
time  a  formal  application  is  submitted 
toFRA. 

(c)  Within  60  days  after  the  date  of 
filing  of  the  apphcation,  Applicant  shall 
pay  to  the  Administrator  the  balance  of 
the  investigation  charge. 


§260.13    Credit  reform. 

(a)  The  Federal  Credit  Reform  Act  of 
1990,  2  U.S.C.  661,  requires  Federal 
agencies  to  set  aside  the  subsidy  cost  of 
new  credit  assistance  provided  in  the 
form  of  direct  loans  or  loan  guarantees. 
The  subsidy  cost  will  be  the  estimated 
long  term  cost  to  the  Government  of  the 
loan  or  loan  guarantee.  The  subsidy  cost 
associated  with  each  direct  loan  or  loan 
guarantee,  which  the  Administrator 
must  set  aside,  may  be  funded  by 
Federal  appropriations,  direct  payment 
of  a  Credit  Risk  Premium  by  the 
AppUcant  or  a  non-Federal 
infrastructure  partner  on  behalf  of  the 
AppUcant,  or  any  combination  thereof. 

§  260.1 5    Crsdit  risk  premium. 

(a)  Where  available  Federal 
appropriations  are  inadequate  to  cover 
the  subsidy  cost,  a  non-Federal 
infrastructure  partner  may  pay  to  the 
Administrator  a  Credit  Risk  Premium 
adequate  to  cover  that  portion  of  the 
subsidy  cost  not  covered  by  Federal 
appropriations.  Where  there  is  no 
Federal  appropriation,  the  Credit  Risk 
Premium  must  cover  the  entire  subsidy 
cost 

(b)  The  amount  of  the  Credit  Risk 
Premium  required  for  each  direct  loan 
or  loan  guarantee,  if  any,  shall  be 
established  by  the  Administrator.  The 
Credit  Risk  Premium  shall  be 
determined  based  on  the  credit  risk  and 
anticipated  recovery  in  the  event  of 
default,  including  the  recovery  of 
collateral. 

(c)  The  Credit  Risk  Premium  must  be 
paid  before  the  disbursement  of  a  direct 
or  guaranteed  loan.  Where  the  borrower 
draws  down  the  direct  or  guaranteed 
loan  in  several  increments,  the  borrower 
may  pay  a  portion  of  the  total  Credit 
Risk  Premium  for  each  increment  equal 
to  the  proportion  of  that  increment  to 
the  total  amoimt  of  the  direct  or 
guaranteed  loan. 

(d)  Each  direct  loan  and  loan 
guarantee  made  by  the  Administrator 
will  be  included  in  the  single  cohort  of . 
direct  loans  and  loan  guarantees  made 
during  that  same  fiscal  year.  When  all 
obligations  in  a  cohort  have  been 
satisfied  or  liquidated,  the  amoimt  of 
Credit  Risk  Premiums,  paid  by 
applicants  or  infitistructiue  partners, 
remaining  in  the  cohort,  after 
deductions  made  to  mitigate  losses  irom 
any  loan  or  loan  guarantee  in  the  cohort, 
together  with  interest  accrued  thereon, 
will  be  repaid  on  a  pro  rata  basis  to  each 
original  payor  of  a  Credit  Risk  Premium 
for  any  obligation  which  was  fully 
satisfied.  If  the  Administrator's  estimate 
of  the  default  risk  cost  of  each  loan  is 
accurate,  the  aggregate  of  Credit  Risk 
Premiums  associated  with  each  cohort 


of  loans  will  fuUy  offset  all  losses  in  the 
cohort  and  none  will  remain  to  be 
returned  to  the  payees. 

SubfMrt  B— FRA  PoliciM  and 
Procedures  for  Evaluating 
Applications  for  Hnanclal  Aasistanc* 

§  260.1 7    Credit  Risic  Premium  analysis. 

(a)  When  Federal  appropriations  are 
not  available  to  cover  die  total  subsidy 
cost,  the  Administrator  will  determine 
the  Credit  Risk  Premium  necessary  for 
each  direct  loan  or  loan  guarantee  by 
estimating  the  credit  risk  and  the 
potential  recovery  in  the  event  of  a 
default  of  each  project  evaluating  the 
factors  described  in  paragraphs  (b)  and 
(c)  of  this  section. 

(b)  Establishing  the  credit  risk.  (1) 
Where  an  Applicant  has  received  a 
recent  credit  rating  from  one  or  more 
nationally  recognized  rating  agencies, 
that  rating  will  be  used  to  estimate  the 
credit  risk. 

(2)  Where  Applicant  has  not  received 
a  credit  rating  from  a  credit  rating 
agency,  the  Administrator  will 
determine  the  credit  risk  based  on  an 
evaluation  of  the  following  factors: 

(i)  Business  risk,  based  on 
Apphcant's: 

(A)  Industry  oudook; 

(B)  Market  position; 

(C)  Management  and  financial 
poUcies; 

(D)  Capital  expenditures;  and 

(E)  Operating  efficiency, 
(ii)  Financial  risk,  based  on 

Applicant's  past  and  projected: 

(A)  Profitability; 

(B)  Liquidity; 

(C)  Financial  strength; 

(D)  Size;  and 

(E)  Level  of  capital  expenditures;  and 
(iii)  Project  risk,  based  on  the 

proposed  project's: 

(A)  Potential  for  improving  revenues, 
profitability  and  cash  flow  from 
operations;  and 

(B)  Reliance  on  third  parties  for 
success; 

(c)  The  potential'recovery  in  the  event 
of  a  default  will  be  based  on: 

(1)  Nature  of  the  AppUcant's  assets; 
and 

(2)  Liquidation  value  of  the  collateral 
offered,  including  the  terms  and 
conditions  of  the  lien  securing  the 
collateral. 

§260.19    Preappllcation  meeting. 

Potential  Applicants  may  request  a 
meeting  with  the  FRA  Assistant 
Administrator  for  Railroad  Development 
to  discuss  the  nature  of  the  project  being 
considered.  AppUcants  must  be 
prepared  to  provide  at  least  the 
following  information: 
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(a)  Applicant's  name,  address,  and 
contact  person; 

(b)  Name  of  the  proposed 
infrastructure  partnerfs),  if  any, 
including  the  identification  of  potential 
amounts  of  funding  from  each; 

(c)  Amount  of  the  direct  loan  or  loan 
guarantee  request,  and  a  description  of 
the  technical  aspects  of  the  project 
including  a  map  of  the  existing  railroad 
lines  with  the  location  of  the  project 
indicated; 

(d)  Brief  description  and  estimate  of 
the  economic  impact,  including  future 
demand  for  service,  improvements  that 
can  be  achieved,  the  project's  relation  to 
the  priorities  listed  in  §  260.5,  along 
with  any  feasibility,  market  or  other 
studies  that  may  have  been  done  as 
attachments; 

(e)  Amoxmt  of  Applicant's  equity  and 
a  description  of  collateral  offered,  with 
estimated  values,  including  the  basis  of 
such,  to  be  offered  as  security  for  the 
loan; 

(f)  If  applicable,  the  names  and 
addresses  of  the  Applicant's  parent, 
affiliates,  and  subsidiary  corporations,  if 
any,  and  a  description  of  the  ownership 
relationship  and  the  level  of  guarantee, 
if  any,  to  be  offered; 

(g)  For  existing  companies,  a  current 
balance  sheet  and  an  income  statement 
not  more  than  90  days  old  and  financial 
statements  for  the  borrower  and  any 
parent,  affiliates,  and  subsidiaries  for  at 
least  the  four  most  recent  years;  and 

(h)  Information  relevant  to  the 
potential  environmental  impacts  of  the 
project  in  the  context  of  applicable 
Federal  law. 

Subpart  C— Applications  for  Financial 
Assistance 

1260^1    Eligibility. 

(a)  The  Administrator  may  make  a 
direct  loan  to  an  Applicant,  or  guarantee 
the  payment  of  the  principal  balance 
and  any  interest  of  an  obligation  of  an 
Applicant  prior  to,  on,  or  after  the  date 
of  execution  or  the  date  of  disbiusement 
of  such  obligation,  if  the  proceeds  of 
such  direct  loan  or  obligation  shall  be, 
or  have  been,  used  by  the  Applicant  for 
the  eligible  purposes  listed  in  §  260.3(a) 
(1)  and  (2). 

(b)  The  Administrator  may  also  make 
a  direct  loan  to  an  Applicant,  or 
guarantee  a  new  obligation  of  an 
Applicant  prior  to,  or  on  the  date  of 
execution  of  such  obligation,  if  the 
proceeds  shall  be  used  for  the  eligible 
purposes  listed  in  §  260.3(b). 

9  260.23    Fonn  and  contant  of  application 
ganarally. 

Each  application  shall  include,  in  the 
order  indicated  and  identified  by 


applicable  paragraph  numbers  and 
letters  corresponding  to  those  used  in 
this  section,  the  following  information: 

(a)  Full  and  correct  name  and 
principal  business  address  of  the 
Applicant; 

(b)  Date  of  Applicant's  incorporation, 
or  organization  if  not  a  corporation,  and 
name  of  the  government.  State  or 
territory  under  the  laws  of  which  it  was 
incorporated  or  organized.  If  Applicant 
is  a  partnership,  association,  or  other 
form  of  organization  other  than  a 
corporation,  a  full  description  of  the 
organization  should  be  furnished; 

(c)  Name,  title,  and  address  of  ihe 
person  to  whom  correspondence 
regarding  the  application  should  be 
addressed; 

(dj  A  statement  of  whether  the  project 
involves  another  railroad  or  other 
participant,  through  joint  execution, 
coordination,  or  otherwise;  if  so, 
description  of  the  relative  participation 
of  Applicant  and  such  other  railroad  or 
participant,  including  financial 
statements  (if  applicable)  and  financing 
arrangements  of  each  participant, 
portion  of  the  work  to  be  performed  by 
each  participant,  and  anticipated  level 
of  usage  of  the  equipment  or  facility  of 
each  participant  when  the  work  is 
completed,  along  with  a  statement  by  a 
responsible  officer  or  official  of  the 
other  railroad  or  participant  that  the 
information  provided  reflects  their 
agreement  on  these  matters; 

(e)  A  detailed  description  of  the 
amount  and  timing  of  the  financial 
assistance  that  is  being  requested  and  its 
purpose  or  purposes,  including: 

(1)  Detailed  description  of  the  project 
and  its  purpose  or  purposes; 

(2)  A  description  of  all  facilities  or 
equipment  and  the  physical  condition 
of  such  facilities  or  equipment  included 
in  or  directly  affected  by  the  proposed 
project; 

(3)  Each  part  or  sub-part  into  which 
the  project  may  reasonably  be  divided 
and  the  priority  and  schedule  of 
expenditure  for  each  part  or  sub-part; 
and 

(4)  Proposed  dates  of  commencement 
and  completion  of  the  project  and 
estimated  timing  of  the  expenditure  of 
the  proceeds  of  the  obligation; 

(f)  A  listing  and  description  of  the 
collateral  to  be  offered  the 
Administrator  in  connection  with  any 
financial  assistance  provided; 
Applicant's  opinion  of  the  value  of  this 
seciurity  and  the  basis  for  such  opinion; 
in  the  case  of  leased  equipment  to  be 
rehabilitated  or  improved  with  the 
proceeds  of  the  obligation  proposed  to 
be  guaranteed.  Applicant  shall  State,  in 
addition  to  the  above,  whether  the  lease 
provides  for,  or  the  lessor  will  permit. 


encumbrance  of  the  leasehold  or 
subordination  of  the  lessor's  interest  in 
the  equipment  to  the  Administrator; 
(g)  A  statement,  in  stmunary  form, 
showing  financial  obligations  to  or 
claims  against  the  United  States  or 
obligations  for  which  the  United  States 
is  guarantor,  if  any,  by  Applicant  or  any 
affiliated  corporate  entity  of  the 
Applicant  or  the  Applicant's  parent  as 
of  Uie  date  of  the  application,  including: 

(1)  Status  of  any  claims  imder 
litigation;  and 

(2)  Any  other  debits  or  credits  existing 
between  the  Applicant  and  the  United 
States,  showing  the  department  or 
agency  involved  in  such  loans,  claims 
and  other  debts; 

(h)  An  analysis  that  includes: 

(1)  A  statement,  together  with 
supporting  evidence  including  copies  of 
all  market  analyses  and  studies  that 
have  been  performed  to  determine 
present  and  future  demand  for  rail 
services  or  facilities,  that  the  financing 
is  justified  by  present  and  future 
probable  demand  for  reiil  services  or 
facilities,  will  meet  existing  needs  for 
such  services  or  fecilities,  and  will 
provide  shippers  or  passengers  with 
improved  service; 

(2)  Description  of  the  impact  of  the 
project  upon  the  projected  freight  or 
passenger  traffic  to  be  originated, 
terminated,  or  carried  by  the  Applicant 
for  at  least  the  five  years  immediately 
following  completion  of  the  project; 

(3)  Explanation  of  the  manner  in 
which  the  project  will  increase  the 
economical  and  efficient  utilization  of 
equipment  and  facilities;  and 

(4)  Description  of  cost  savings  or  any 
other  benefit  which  would  accrue  to  the 
Applicant  from  the  project; 

(i)  A  statement  as  to  how  the  project 
will  contribute  to,  or  enhance,  the  safe 
operation  of  the  railroad,  considering 
such  factors  as  the  occupational  safety 
and  health  of  the  employees  and  the 
improvement  of  the  physical  and  other 
conditions  that  have  caused  or  may 
cause  serious  injiuy  or  loss  of  life  to  the 
public; 

(j)  A  statement  of  Applicant's 
maintenance  program  for  its  entire  rail 
system  and  planned  maintenance 
program  for  the  equipment  or  facilities 
financed  by  the  proceeds  of  the 
financial  assistance; 

(k)  A  certified  statement  in  the  form 
contained  in  §  260.31(a)  that  Applicant 
will  pay  to  the  Administrator,  in 
accordance  with  §  260.11,  the 
investigation  charge  with  respect  to  the 
application; 

(1)  Information  relevant  to  the 
potential  environmental  impacts  of  the 
project  in  the  context  of  applicable 
Federal  laws; 


(m)  Any  additional  infonnation  that 
the  Applicant  deems  appropriate  to 
convey  a  full  and  complete 
imderstanding  of  the  project,  the 
project's  relations  to  Uie  priorities  listed 
in  §  260.5,  and  its  impact  or  to  assist  the 
Administrator  in  making  the  statutorily 
prescribed  findings;  and 

(n)  Any  other  information  which  the 
Administrator  may  deem  necessary 
concerning  an  application  file"d  under 
this  part; 

(o)  Railroad  applicants  must  also 
submit  copies  of  applications  for 
financing  for  the  project  in  the  private 
sector,  including  terms  requested,  from 
at  least  two  commercial  lenders  who 
regularly  provide  funding  to  U.S. 
corporations  and  any  lending  institution 
that  has  provided  credit  to  the  railroad 
applicant  within  5  years  prior  to  the 
date  the  appUcation  is  submitted,  and 
their  responses  refusing  to  provide  such 
financing. 

§260.25    Additional  Infonnation  for 
Applicants  not  iiavlng  a  credit  rating. 

Each  application  submitted  by 
Applicants  not  having  a  recent  credit 
rating  frt>m  one  or  more  nationally 
recognized  rating  agencies  shall  include, 
in  the  order  indicated  and  identified  by 
applicable  numbers  and  letters 
corresponding  to  those  used  in  this 
section,  the  following  information: 

(a)  A  narrative  statement  detailing 
management's  business  plan  to  enhance 
Applicant's  ability  to  provide  rail 
services  including  a  discussion  of  the 
following: 

(1)  Applicant's  current  and 
prospective  traffic  base,  including  by 
commodity  and  geographic  region, 
major  markets  served,  major  interchange 
points,  and  market  development  plans; 

(2)  Applicant's  current  operating 
patterns,  and  plans,  if  any,  to  enhance 
its  ability  to  serve  its  current  and 
prospective  traffic  base; 

(3J  System-wide  plans  to  maintain 
equipment  and  rights-of-way  at  current 
or  improved  levels;  and 

(4)  Specific  plans  for  rationalization 
of  marginal  or  uneconomic  services; 

(b)  Detailed  financial  information, 
including: 

(1)  Audited  financial  statements, 
certified  by  Applicant's  independent 
public  accountants,  for  the  foiu'  calendar 
years  immediately  preceding  the  date  of 
filing  of  the  application,  including: 

(i)  A  copy  ofApplicant's  most  recent 
year-end  general  balance  sheet  and  a 
copy  of  AppUcant's  most  recent 
imaudited  general  balance  sheet  as  of  a 
date  no  less  recent  than  the  end  of  the 
third  month  preceding  the  date  of  filing 
of  the  application;  and 

(ii)  Applicant's  most  recent  annual 
income  statement  certified  by 
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Applicant's  independent  pubUc 
accountants  and  a  spread  sheet  showing 
unaudited  monthly  and  year-to-date 
income  statement  data  for  the  calendar 
year  in  which  the  application  is  filed. 
For  those  months  preceding  the  date  of 
the  application,  the  income  statement 
data  shall  be  reported  on  an  actual  basis 
and  so  noted.  For  those  months  between 
the  date  of  the  application  and  the  end 
of  the  year,  the  income  statement  data 
shall  be  presented  on  a  forecasted  basis 
and  so  noted  and  shall  be  submitted  in 
conjunction  with  a  forecasted  balance 
sheet  as  of  the  year  end; 

(2)  Projected  financial  statements, 
including: 

(i)  Spread  sheets  showing  for  each  of 
the  foui  years  subsequent  to  the  year  in 
which  the  application  is  filed,  both 
before  and  ^er  giving  effect  to  the 
proceeds  of  the  assistance  requested  in 
the  application: 

(Aj  Forecasted  annual  income 
statement; 

(B)  Forecasted  year-end  balance 
sheets.  These  spread  sheets  shall  be 
accompanied  by  a  statement  setting 
forth  the  bases  for  such  forecasts;  and 

(C)  A  spread  sheet  showing  changes 
in  financial  position  for  the  year  in 
which  the  application  is  filed,  including 
the  period  ending  on  the  date  of  the 
application  based  upon  actual  data  and 
the  period  from  the  date  of  the 
application  to  the  end  of  the  year,  based 
upon  estimated  and  forecasted  data; 

(c)  A  narrative  description  of 
Applicant's  operations,  management's 
financial  policies,  and  financial 
performance  goals; 

(d)  Capital  spending  plans  for  the  next 
five  years; 

(e)  Cash  flow  projections; 

(f)  Contingency  plans  for  termination 
of  the  project  before  completion,  if 
necessary;  and 

(g)  A  narrative  description  of 
Applicant's  management  team, 
including: 

(1)  Rail  experience  of  top 
management; 

(2)  Management's  plans  for  achieving 
growth  and  its  long-term  capital 
spending  plan;  and 

(3)  A  narrative  description  of 
Applicant's  workforce  and  the  historical 
rate  of  employee  turnover. 

§260.27    Addltionai  Information  for  loan 
guarantee*. 

AppUcations  for  a  loan  guarantee 
shall  also  include  in  the  order  indicated 
and  identified  by  applicable  numbers 
and  letters  corresponding  to  those  used 
in  this  section,  the  following 
information: 

(a)  With  respect  to  each  existing 
obligation  to  be  refinanced  or  proposed 
obligation: 


(1)  A  certified  copy  of  proposed  or 
executed  obligation  agreements; 

(2)  A  detailed  description  of  the 
obligation,  and  a  description  of  the 
series  or  issue  of  which  the  obligation 
is,  or  will  be  a  part,  including: 

(i)  Effective  date,  or  anticipated 
effective  date; 

(ii)  Where  a  guarantee  is  sought  for  an 
outstanding  obligation  being  refinanced, 
actual  effective  rate  of  interest;  or  where 
the  obligation  is  new,  the  terms  of  the 
proposed  obligation  including  the 
proposed  effective  rate  of  interest;  and 

(iii)  All  related  dociunents,  whether 
executed  or  proposed;  and 

(b)  With  respect  to  each  existing 
holder  or  prospective  lender,  a 
statement  as  to: 

(1)  Full  and  correct  name  and 
principal  business  address; 

(2)  Reference  to  applicable  provisions 
of  law  and  the  charter  or  other 
governing  instruments  conferring 
authority  on  the  holder  of  the  obligation 
or  prospective  lender; 

(3 )  Brief  statement  of  the 
circumstances  and  negotiations  leading 
to  the  agreement  by  the  holder  or 
prospective  lender  to  make  the  loan; 

(4)  Brief  statement  of  the  n?txu«  and 
extent  of  any  affiliation  or  business 
relationship  between  the  holder  or 
prospective  lender  and  the  Applicant  or 
any  ofApplicant's  directors,  partners,  or 
principal  executive  officers;  and 

(5)  Full  and  complete  statement  of  all 
sums  to  be  provided  by  the  holder  or  to 
be  provided  by  the  prospective  lender  in 
connection  with  the  proposed  obligation 
including: 

(i)  Name  and  address  of  each  person 
to  whom  the  payment  has  been  made  or 
will  be  made  and  nature  of  any 
affiliation,  association,  or  prior  business 
relationship  between  any  person  named 
in  this  paragraph  and  the  holder  or 
prospective  lender  or  any  of  its 
directors,  partners,  or  officers;  and 

(ii)  Amount  of  the  cash  payment,  or 
the  nature  and  value  of  other 
consideration. 

§260.29    Required  exhibits. 

There  shall  be  filed  with  and  made  a 
part  of  each  application  and  copy 
thereof  the  following  exhibits.  While  the 
application  is  pending,  when  actual 
data  become  available  in  place  of  the 
estimated  or  forecasted  data  required  in 
the  exhibits  under  this  part,  such  actual 
data  must  be  reported  promptly  to  the 
Administrator  in  the  form  required  in 
the  appropriate  exhibit.  All  forecasted 
data  required  in  the  exhibits  luider  this 
part  must  be  based  on  the  assumption 
that  the  project  will  be  funded  on  the 
January  1  next  following  the  date  of  the 
application. 
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(a)  Exhibit  A.  Map  of  Applicant's 
existing  railroad  with  location  of  project 
indicated,  if  appropriate; 

(b)  Exhibit  B.  With  respect  to 
equipment  proposed  to  be  rehabilitated, 
improved,  maintained,  or  acquired  in 
the  application,  a  statement  indicating 
number  of  imits  and  in-service  or  out- 
of-service  status  and,  as  appropriate: 

(1)  For  locomotives,  service  type,  age, 
size,  horsepower,  name  of  builder, 
description  of  work,  and  imit  cost  of 
proposed  work;  and 

(2)  For  freight  and  passenger  cars  or 
intermodal  equipment,  information  as  to 
service  type  (box,  gondola,  flat,  etc.), 
age,  capacity,  description  of  work,  and 
unit  costs  of  proposed  work;  and 

(c)  Exhibit  C.  With  respect  to  the 
maintenance,  rehabilitation, 
improvement,  acquisition,  or 
construction  of  facilities  proposed  in  the 
application,  a  statement  showing  the 
track  class,  as  defined  by  the  FRA  Track 
Safety  Standards  in  part  213  of  this 
chapter,  and  maximum  allowable  speed 
imder  which  each  line  on  which 
maintenance,  rehabilitation, 
improvement,  acquisition  or 
construction  is  proposed  has  been  and 
is  being  operated  and  the  reasons 
therefor,  the  track  class,  maximum 
allowable  speed,  and  signal 
requirements  necessary  in  the  judgment 
of  the  railroad  to  provide  safe,  reliable 
and  competitive  rail  services  over  such 
lines,  and  the  highest  track  class  and 
maximum  allowable  speed  at  which 
each  such  line  will  be  designated  when 
the  proposed  project  is  completed. 

§  260.31    Execution  and  filing  of  ttie 
applicatlonl 

(a)  The  original  application  shall  bear 
the  date  of  execution,  be  signed  in  ink 
by  or  on  behalf  of  the  Applicant,  and 
shall  bear  the  corporate  seal  in  the  case 
of  an  Applicant  which  is  a  corporation. 
Execution  shall  be  by  all  partners  if  a 
partnership,  unless  satisfactory 
evidence  is  furnished  of  the  authority  of 
a  partner  to  bind  the  partnership,  or  if 
a  corporation,  an  association  or  other 
similar  form  of  organization,  by  its 
president  or  other  executive  officer 
having  knowledge  of  the  matters  therein 
set  forth.  Persons  signing  the 
application  on  behalf  of  the  Applicant 
shall  also  sign  a  certificate  in  form  as 
follows: 

(Name  of  official)  certines  that  he  or  she  is 
the  (Title  of  official)  of  the  (Name  of 
Applicant);  that  he  or  she  is  authorized  on 
the  part  of  the  Applicant  to  sign  and  file  with 
the  Administrator  this  application  and 
exhibits  attached  thereto:  that  the  consent  of 
all  parties  whose  consent  is  required,  by  law 
or  by  binding  commitment  of  the  Applicant, 
in  order  to  make  this  application  has  been 


given;  that  he  or  she  has  carefully  examined 
all  of  the  statements  contained  in  such 
application  and  the  exhibits  attached  thereto 
and  made  a  part  thereof  relating  to  the 
aforesaid  (Name  of  Applicant);  that  he  or  she 
has  knowledge  of  the  matters  set  forth  therein 
and  that  all  such  statements  made  and 
matters  set  forth  therein  are  true  and  correct 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief;  and  that  Applicant 
will  pay  the  balance  of  the  investigation 
charge  in  accordance  with  §  260.11. 

(Name  of  official) 

(Date) 

(b)  There  shall  be  made  a  part  of  the 
original  application  the  following 
certificate  by  the  Chief  Financial  Officer 
or  equivalent  officer  of  the  Applicant: 

(Name  of  officer)  certifies  that  he  or  she  is 
(Title  of  officer)  of  (Name  of  Applicant);  that 
he  or  she  has  supervision  over  the  books  of 
accounts  and  other  financial  records  of  the 
affected  Applicant  and  has  control  over  the 
manner  in  which  they  are  kept;  that  such 
accounts  are  maintained  in  good  faith  in 
accordance  with  the  effective  accounting 
practices;  that  such  accounts  are  adequate  to 
assure  that  proceeds  from  the  financing  being 
requested  will  be  used  solely  and  specifically 
for  the  purposes  authorized;  that  he  or  she 
has.  examined  the  financial  statements  £md 
supporting  schedules  included  in  this 
application  and  to  the  best  of  his  or  her 
knowledge  and  belief  those  statements 
accurately  reflect  the  accounts  as  stated  in 
the  books  of  account;  and  that,  other  than  the 
matters  set  forth  in  the  exceptions  attached 
to  such  statements,  those  financial  statements 
and  supporting  schedules  represent  a  true 
and  complete  statement  of  the  financial 
position  of  the  Applicant  and  that  there  are 
no  undisclosed  assets,  liabilities, 
commitments  to  purchase  property  or 
securities,  other  commitments,  litigation  in 
the  courts,  contingent  rental  agreements,  or 
other  contingent  transactions  which  might 
materially  affect  the  financial  position  of  the 
Applicant. 

(Name  of  official) 

(Date) 

(c)  The  Applicant  shall  pay  the 
investigation  charge  in  accordance  with 
§260.11. 

(d)  The  application  shall  be 
accompanied  by  a  transmittal  letter  in 
the  following  form: 

Re  Application  for  financial  assistance 
under  the  Railroad  Rehabilitation  and 
Improvement  Financing. 

Federal  Railroad  Administrator, 

c/o  the  Associate  Administrator  for 
Railroad  Development  of  the  Federal 
Railroad  Administration,  Department  of 
Transportation,  Washington,  D.C. 

Dear  Sir  or  Madam:  Being  duly  authorized 
by  (jointly  and  severally/if  more  than  one) 
(the  "Applicant")  to  convey  the 
understandings  hereinafter  set  forth,  I 
respectfully  submit  this  application  and 
remit  its  investigation  fee  in  the  amount 
equal  to  one-quarter  of  one  percent  of  the 
principal  amount  of  the  (direct  loan/loan 
guarantee)  sought.  By  this  filing.  Applicant 


requests  the  Administrator  to  investigate  the 
application  and  make  the  necessary  findings 
upon  which  Applicant's  eligibility  for  a 
direct  loan  or  loan  guarantee  may  be 
determined. 

Applicant  understands  that  neither  the 
acceptance  of  this  filing,  the  deposit  of  the 
investigation  charge,  nor  the  commencement 
of  an  investigation  acknowledges  the 
sufficiency  of  the  application's  form,  content 
or  merit.  Furthermore,  Applicant 
understands  that  the  Administrator  will 
incur  numerous  expenses  by  this  filing  with 
respect  to  the  investigation  of  the 
application,  tfie  appraisal  of  security  being 
offered,  and  the  making  of  the  necessary 
determinations  and  findings,  and  promises  to 
pay,  within  60  days,  an  additional 
investigation  fee  in  the  amount  equal  to  one- 
quarter  of  one  percent  of  the  principal 
amount  of  the  direct  loan  or  guarantee 
sought. 

Applicant  understands  that  the 
Administrator  will  establish  the  amount  of 
Credit  Risk  Premium  due  from  Applicant,  if 
any,  as  provided  in  §  260.15.  Applicant 
agrees  to  pay  such  Credit  Risk  Premium  prior 
to  the  disbursement  of  direct  or  guaranteed 
loan,  as  appropriate.  Such  Credit  Risk 
Premium  may  be  refunded  as  provided  in 
§260.15. 

Respectfully  submitted. 

Applicant(s) 

Seal(s) 

by  Its  (Their). 

(e)  The  original  application  and 
supporting  papers,  and  five  copies 
thereof  for  die  use  of  the  Administrator, 
shall  be  filed  with  the  Associate 
Administrator  for  Railroad  Development 
of  the  Federal  Railroad  Administration, 
1120  Vermont  Ave.,  N.W.,  Stop  21, 
Washington,  D.C.  20590.  Each  copy 
shall  bear  the  dates  and  signatures  that 
appear  in  the  original  and  shall  be 
complete  in  itself,  but  the  signatures  in 
the  copies  may  be  stamped  or  typed. 

§260.33    information  requests. 

If  an  Applicant  desires  that  any 
information  submitted  in  its  application 
or  any  supplement  thereto  not  be 
released  by  the  Administrator  upon 
request  fit>m  a  member  of  the  public,  the 
Applicant  must  so  ^tate  and  must  set 
fordi  any  reasons  why  such  information 
should  not  be  released,  including 
particulars  as  to  any  competitive  harm 
which  would  probably  result  fi'om 
release  of  such  information.  The 
Administrator  will  keep  such 
information  confidential  to  the  extent 
permitted  by  law. 

§260.35    Environmental  assessment 

(a)  The  provision  of  financial 
assistance  by  the  Administrator  under 
this  Part  is  subject  to  a  Variety  of 
environmental  and  historic  preservation 
statutes  and  implementing  regulations 
including  the  National  Environmental 
Policy  Act  ("NEPA")  {42  U.S.C.  4332  et 


seq.).  Section  4(f)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  303(c)), 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470(f)),  the  Coastal  Zone 
Management  Act  (16  U.S.C.  1451),  and 
the  Endangered  Species  Act  (16  U.S.C. 
1531).  Appropriate  environmental/ 
historic  preservation  dociimentation 
must  be  completed  and  approved  by  the 
Administrator  prior  to  a  decision  by  the 
Administrator  on  the  applicant's 
financial  assistance  request.  FRA's 
"Procedures  for  Considering 
Environmental  Impacts"  ("FRA's 
Environmental  Procediues")  (45  FR 
40854  (June  16, 1980))  or  any 
replacement  environmental  review 
procedures  that  the  FRA  may  later  issue 
and  the  NEPA  regulation  of  the  Council 
on  Enviroirnientai  Quality  ("CEQ 
Regulation")  (40  CFR  1500)  will  govern 
the  FRA's  compliance  with  applicable 
environmental/historic  preservation 
review  requirements. 

(b)  The  Administrator,  in  cooperation 
vtrith  the  applicant,  has  the 
responsibility  to  mange  the  preparation 
of  the  appropriate  environmental 
document.  The  role  of  the  applicant  will 
be  determined  by  the  Administrator  in 
accordance  with  the  CEQ  regulations 
and  section  7  of  FRA's  environmental 
procedures. 

(c)  Depending  on  the  type,  size  and 
potential  environmental  impact  of  the 
project  for  which  the  applicant  is 
seeking  financial  assistance,  FRA  will 
need  to  (1)  prepare  an  Environmental 
Impact  Statement  (EIS)  or  (2)  prepare  or 
have  prepared  an  Environmental 
Assessment  leading  to  a  Finding  of  No 
Significant  Impact  or  (3)  conclude  that 
the  project  is  categorically  excluded 
ftx)m  detailed  environmental  review 
under  section  4  of  FRA's  environmental 
procedures.  At  the  discretion  of  the 
Administrator,  Applicants  may  be 
required  to  prepare  and  submit  an 
environmental  assessment  of  the 
proposed  project  or  to  submit  adequate 
documentation  to  support  a  finding  that 
the  project  is  categorically  excluded 
boTD.  detailed  environmental  review.  If 
the  applicant  is  a  public  agency  that  has 
statewide  jurisdiction  or  is  a  local  unit 
of  government  acting  through  a 
statewide  agency,  and  meets  the 
requirements  of  section  102(2 )(D)  of 
NH»A,  the  applicant  may  be  requested 
to  prepare  the  EIS  and  other 
environmental  dociiments  under  the 
Administrator's  guidance. 

(d)  Applicants  are  strongly  urged  to 
consult  with  the  Associate 
Administrator  for  Railroad  Development 
at  the  earliest  possible  stage  in  project 
development  in  order  to  assure  that  the 
environmental/historic  preservation 
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review  proqess  can  be  completed  in  a 
timely  manner. 

(e)  Applicants  may  not  initiate  any 
activities  that  would  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives  in 
advance  of  the  completion  of  the 
environmental  review  process.  This 
does  not  preclude  development  by 
applicants  of  plans  or  designs  or 
performance  of  other  work  necessary  to 
support  the  application  for  financial 
assistance. 

f  28047   Waivers  and  modifications. 

The  Administrator  may,  upon  good 
cause  shown,  waive  or  modify  any 
requirement  of  this  part  not  required  by 
law  or  make  any  additional 
requirements  the  Administrator  deems 
necessary. 

Subpart  D— Standanto  tor  Mabitanance 
of  Facilltias  Invdvad  in  the  Pro|ect 

S  260.39    Applicability. 

This  subpart  prescribes  standards 
governing  tiie  maintenance  of  facilities 
that  are  being,  or  have  been,  acquired, 
rehabilitated,  improved,  or  constructed 
with  the  proceeds  of  a  direct  loan  or  a 
guaranteed  loan  issued  under  this  part 
for  the  period  during  which  any  portion 
of  the  principal  or  interest  of  such 
obligation  remains  unpaid. 

S  260.41    Maintanance  standanto. 

(a)  When  the  proceeds  of  a  direct  loan 
or  an  obligation  guaranteed  by  the 
Administrator  imder  this  part  are,  or 
were,  used  to  acquire,  rehabilitate, 
improve  or  construct  track,  roadbed, 
and  related  structures,  Borrower  shall, 
as  long  as  any  portion  of  the  principal 
or  interest  of  such  obligation  remains 
unpaid,  maintain  such  facilities  in  at 
least  the  highest  track  class,  as  defined 
by  FRA  Track  Safety  Standards  in  part 
213  of  this  chapter,  specified  in  the 
Application  at  which  the  rehabilitated, 
improved,  acquired,  or  constructed 
track  is  to  be  operated  upon  completion 
of  the  project  itnless  a  waiver  is  granted 
in  accordance  with  §  260.37. 

(b)  When  the  proceeds  of  a  direct  loan 
or  an  obligation  guaranteed  by  the 
Administrator  imder  this  part  are,  or 
were,  used  for  equipment  or  facilities, 
the  Borrower  shall,  during  the  period  in 
which  any  portion  of  the  principal  or 
interest  in  such  obligation  remains 
unpaid,  maintain  such  equipment  or 
facilities  in  a  manner  consistent  with 
sound  engineering  and  maintenance 
practices  and  in  a  condition  that  will 
permit  the  level  of  use  that  existed  upon 
completion  of  the  acquisition, 
rehabilitation,  improvement  or 
construction  of  such  equipment  or 


facilities  imless  a  waiver  is  granted  in 
accordance  with  §  260.37. 

f  260.43    Inspaetton  snd  reporting. 

(a)  Equipment  or  facilities  subject  to 
the  provisions  of  this  subpart  may  be 
inspected  at  such  times  as  the 
Administrator  deems  necessary  to 
assure  compliance  with  the  standards 
set  forth  in  §  260.41.  Each  Borrower 
shall  permit  representatives  of  the  FRA 
to  enter  upon  its  property  to  inspect  and 
examine  such  facilities  at  reasonable 
times  and  in  a  reasonable  manner.  Such 
representatives  shall  be  permitted  to  use 
such  testing  devices  as  the 
Administrator  deems  necessary  to 
insure  that  the  maintenance  standards 
imposed  by  this  subpart  are  being 
followed. 

(b)  Each  Borrower  shall  submit  to  the 
Administrator  annually  financial 
records  and  other  documents  detailing 
the  maintenance  jwrformed  and  the 
inspections  conducted  which 
demonstrate  that  the  Borrower  has 
complied  with  the  standards  in 
§260.41. 

f  260.45    ImfMct  on  other  laivs. 

Standards  issued  under  this  subpart 
shall  not  be  construed  to  relieve  the 
Borrower  of  any  obligation  to  comply 
with  any  other  Federal,  State,  or  local 
law  or  regiilation. 

Sut>part  E— Procedurea  To  Be 
Followed  in  the  Event  of  Default 

§260.47    Events  of  default  for  guarantaad 
loans. 

(a)  If  the  Borrower  is  more  than  30 
days  past  due  on  a  payment  or  is  in 
violation  of  any  covenant  or  condition 
of  the  loan  docimients  and  such 
violation  constitutes  a  default  imder  the 
provisions  of  the  loan  dociunents. 
Lender  must  notify  the  Administrator  in 
writing  and  must  continue  to  submit 
this  information  to  the  Administrator 
each  month  until  such  time  as  the  loan 
is  no  longer  in  defaiilt;  and  the 
Administrator  will  pay  the  holder  of  the 
obligation,  or  the  holders's  agent,  an 
amount  equal  to  the  past  due  interest  on 
the  guaranteed  portion  of  the  defaulted 
loan.  This  payment  will  in  no  way 
reduce  the  Borrower's  obligation  to  the 
holder  to  make  all  payments  of 
principal  and  interest  in  accordance 
with  the  note.  If  the  loan  is  brought 
CTurent,  the  holder  will  repay  to  th^ 
Agency  any  interest  payments  made  by 
the  Agency,  plus  accrued  interest  at  the 
note  rate. 

(b)  If  the  default  has  continued  for 
more  than  90  days,  the  Administrator 
will  pay  to  the  holder  of  the  obligation, 
or  the  holder's  agent,  90  percent  of  the 
unpaid  guaranteed  principal.  If, 
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subsequent  to  this  payment  being  made, 
the  default  is  cured  and  liquidation  is 
no  longer  appropriate,  the  holder  will 
repay  such  funds  to  the  Administrator, 
plus  interest  at  the  note  rate. 

(c)  After  the  default  has  continued  for 
more  than  90  days,  the  holder  shall 
expeditiously  submit  to  the 
Administrator,  in  writing,  its  proposed 
detailed  plan  to  resolve  the  default  by 
liquidating  the  collateral  or  by  any  other 
means. 

If  the  resolution  will  require  the 
liquidation  of  the  collateral,  then  the 
holder's  plan  shall  include: 

(1)  Proof  adequate  to  establish  that  the 
holder  is  legally  in  possession  of  the 
obhgation  and  a  statement  of  the  current 
loan  balance  and  accrued  interest  to 
date  and  the  method  of  computing  the 
interest; 

(2)  A  full  and  complete  list  of  all 
collateral,  including  any  personal  and 
corporate  guarantees; 

(3)  The  recommended  liquidation 
methods  for  making  the  maximum 
collection  possible  and  the  justification 
for  such  methods,  including 
recommended  action  for  acquiring  and 
disposing  of  all  collateral  and  collecting 
from  any  guarantors; 

(4)  Necessary  steps  for  preservation  of 
the  collateral; 

(5)  Copies  of  the  Borrower's  latest 
available  financial  statements; 

(6)  Copies  of  any  guarantor's  latest 
available  financial  statements; 

(7)  An  itemized  list  of  estimated 
liquidation  expenses  expected  to  be 
incurred  along  with  justification  for 
each  expense; 

(8)  A  schedule  to  periodically  report 
to  the  Agency  on  the  progress  of 
liquidation; 

(9)  Proposed  protective  bid  amounts 
on  collateral  to  be  sold  at  auction  and 

a  breakdown  to  show  how  the  amounts 
were  determined; 

(10)  If  a  volimtary  conveyance  is 
considered,  the  proposed  amount  to  be 
credited  to  the  guaranteed  debt; 

(11)  Legal  opinions,  as  appropriate; 

(12)  The  holder  will  obtain  an 
independent  appraisal  on  all  collateral 
securing  the  loan  which  will  reflect  the 
fair  market  value  and  potential 
liquidation  value.  In  order  to  formulate 
a  liquidation  plan  that  maximizes 
recovery,  the  appraisal  shall  consider 
the  presence  of  hazardous  substances, 
petroleum  products,  or  other 
environmental  hazards,  which  may 
adversely  impact  the  market  value  of  the 
collateral;  and 

(13)  The  anticipated  expenses 
associated  with  the  liquidation  will  be 
considered  a  cost  of  liquidation. 

(d)  The  Administrator  will  inform  the 
lender  in  writing  whether  the 


Administrator  concurs  in  the  lender's 
liquidation  plan.  Should  the 
Administrator  and  the  lender  not  agree 
on  the  liquidation  plan,  negotiations 
will  take  place  between  the 
Administrator  and  the  lender  to  resolve 
the  disagreement.  When  the  liquidation 
plan  is  approved  by  the  Administrator, 
the  lender  will  proceed  expeditiously 
with  liquidation.  The  liquidation  plan 
may  be  modified  when  conditions 
warrant.  All  modifications  must  be 
approved  in  writing  by  the 
Administrator  prior  to  implementation. 

(e)  Lender  will  account  for  funds 
during  the  period  of  liquidation  and 
will  provide  the  Administrator  with 
reports  at  least  quarterly  on  the  progress 
of  liquidation  including  disposition  of 
collateral,  resulting  costs,  and 
additional  procedures  necessary  for 
successful  completion  of  the 
liquidation. 

(f)  Within  30  days  after  final 
liquidation  of  all  collateral,  the  lender 
will  prepare  and  submit  to  the 
Administrator  a  final  report  in  which 
the  lender  must  accoimt  for  all  funds 
during  the  period  of  liquidation, 
disposition  of  the  collateral,  all  costs 
incurred,  and  any  other  information 
necessary  for  the  successful  completion 
of  liquidation.  Upon  receipt  of  the  final 
accoimting  and  report  of  loss,  the 
Administrator  may  audit  all  applicable 
documentation  to  confirm  the  final  loss. 
The  lender  will  make  its  records 
available  and  otherwise  assist  the 
Administrator  in  making  any 
investigation. 

(g)  Tne  Administrator  shall  be 
subrogated  to  all  the  rights  of  the  holder 
with  respect  to  the  Borrower  to  the 
extent  of  the  Administrator's  payment  to 
the  holder  imder  this  section. 

(h)  When  the  Administrator  finds  the 
final  report  to  be  proper  in  2ill  respects: 

(1)  All  amounts  recovered  in 
liquidation  shall  be  paid  to  the 
Administrator;  and 

(2)  The  remaining  obligation  of  the 
Administrator  to  the  holder  under  the 
guarantee,  if  any,  will  be  paid  directly 
to  holder  by  the  Administrator. 

(i)  The  Administrator  shall  not  be 
required  to  make  any  payment  imder 
paragraphs  (a)  and  (b)  of  this  section  if 
the  Adininistrator  finds,  before  the 
expiration  of  the  periods  described  in 
such  subsections,  that  the  default  has 
been  remedied. 

(j)  The  Administrator  shall  have  the 
right  to  charge  Borrower  interest, 
penalties  and  administrative  costs, 
including  all  of  the  United  States' 
legally  assessed  or  reasonably  incurred 
expenses  of  its  counsel  and  court  costs 
in  connection  with  any  proceeding 
brought  or  threatened  to  enforce 


payment  or  performance  under 
appUcable  loan  documents,  in 
accordance  with  0MB  Circular  A-129, 
as  it  may  be  revised  from  time  to  time. 

§  260.49    Events  of  default  for  direct  loans. 

(a)  Upon  the  Borrower's  failure  to 
make  a  schedided  payment,  or  upon  the 
Borrower's  violation  of  any  covenant  or 
condition  of  the  loan  documents  which 
constitutes  a  default  under  the 
provisions  of  the  loan  documents,  the 
Administrator,  at  the  Administrator's 
discretion  may: 

(1)  Exercise  any  and  all  remedies 
available  under  the  provisions  of  the 
loan  agreement  and  other  loan 
documents,  including  any  guarantees,  or 
inherent  in  law  or  equity; 

(2)  Terminate  further  borrowing  of 
funds; 

(3)  Take  possession  of  assets  pledged 
as  collatersd;  and 

(4)  Liquidate  pledged  collateral. 

(b)  The  Administrator  shall  have  the 
ri^t  to  charge  Borrower  interest, 
penalties  and  administrative  costs, 
including  all  of  the  United  States' 
legally  assessed  or  reasonably  incurred 
expenses  of  its  counsel  and  court  costs 
in  connection  with  any  proceeding 
brought  or  threatened  to  enforce 
payment  or  performance  imder 
applicable  loan  documents,  in 
accordance  with  OMH  Circular  A-129, 
as  it  may  be  revised  from  time  to  time. 

§260.51    Avoiding  defaults. 

Borrowers  are  encouraged  to  contact 
the  Administrator  prior  to  the 
occurrence  of  an  event  of  default  to 
explore  possible  avenues  for  avoiding 
such  an  occurrence. 

Subpart  F— Loan  Guarantees- 
Lenders 

§260.53    Conditions  of  guarantee. 

(a)  The  percentage  of  the  obligation 
for  which  Applicant  seeks  a  guarantee  is 
a  matter  of  negotiation  between  the 
Lender  and  the  Applicant,  subject  to  the 
Administrator's  approval.  The 
maximum  percentage  of  the  total 
obligation  that  the  Administrator  will 
guarantee  is  80  percent.  The  amoimt  of 
guarantee  allowed  will  depend  on  the 
total  credit  quality  of  the  transaction 
and  the  level  of  risk  believed  to  be 
assumed  by  the  Administrator. 

(b)  A  guarantee  imder  this  part 
constitutes  an  obhgation  supported  by 
the  full  faith  and  credit  of  the  United 
States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  a 
lender  or  holder  has  actual  knowledge 
at  the  time  it  becomes  such  lender  or 
holder  or  which  a  lender  or  holder 
participates  in  or  condones.  In  addition. 


Federal  Register /Vol.  64.  No.  97  /  Thursday,  May  20,  1999 /Proposed  Rules 


27499 


the  guarantee  will  be  unenforceable  by 
the  lender  to  the  extent  any  loss  is 
occasioned  by  the  violation  of  usury 
laws,  negligent  servicing,  or  failure  to 
obtain  the  required  security  regardless 
of  the  time  at  which  the  Administrator 
acquires  knowledge  thereof.  Any  losses 
occasioned  will  be  imenforceable  to  the 
extent  that  loan  funds  are  used  for 
piuposes  other  than  those  specifically 
approved  by  FRA  in  its  guarantee. 

fc)  The  Administrator  may  guarantee 
an  Applicant's  obligation  to  any  lender 
provided  such  lender  can  establish  to 
the  satisfaction  of  the  Administrator  that 
it  has  the  legal  authority  and  sufficient 
expertise  and  financial  strength  to 
operate  a  successful  lending  program. 
Loan  guarantees  will  only  be  approved 
for  lenders  with  adequate  experience 
and  expertise  to  make,  secure,  service, 
and  collect  the  loans. 

(d)  The  lender  may  sell  all  of  the 
guaranteed  portion  of  the  loan  on  the 
secondaiy  market,  provided  the  loan  is 
not  in  default,  or  retain  the  entire  loan. 

(e)  When  a  guaranteed  portion  of  a 
loan  is  sold  to  a  holder,  the  holder  shall 
succeed  to  all  rights  of  the  lender  imder 
the  loan  guarantee  to  the  extent  of  the 
portion  purchased.  The  lender  will 
remain  bound  to  all  obligations  imder 
the  loan  guarantee  and  the  provisions  of 
this  part.  In  the  event  of  material  fraud, 
negligence  or  misrepresentation  by  the 
lender  or  the  lender's  participation  in  or 
condoning  of  such  material  fraud, 
negligence  or  misrepresentation,  the 
lender  will  be  liable  for  payments  made 
by  the  Agency  to  any  holder. 

§  260.55    Lenders'  functions  and 
responsibilities. 

Lenders  have  the  primary 
responsibility  for  the  successful  delivery 
of  the  program  consistent  with  the 
policies  and  procedures  outlined  in  this 
part.  All  lenders  obtaining  or  requesting 
a  loan  guarantee  from  the  Administrator 
are  responsible  for: 

(a)  Lhan  processing.  Lender  shall  be 
responsible  for  all  aspects  of  loan 
processing,  including: 

(1)  Processing  appucations  for  the 
loan  to  be  guaranteed; 

(2)  Developing  and  maintaining 
adequately  dociunented  loan  files; 

(3)  Recommending  only  loan 
proposals  that  are  eligible  and 
financially  feasible; 

(4)  Obtaining  valid  evidence  of  debt 
and  collateral  in  accordance  with  sound 
lending  practices; 

(5)  Supervising  construction,  where 
appropriate; 

(6)  Distributing  loan  funds; 

(7)  Servicing  guaranteed  loans  in  a 
prudent  manner,  including  liquidation 
if  necessary;  and 


(8)  Obtaining  the  Administrator's 
approval  or  conciirrence  as  required  in 
the  loan  guarantee  dociunentation; 

(b)  Credit  evaluation.  Lender  must 
analyze  all  credit  factors  associated  with 
each  proposed  loan  and  apply  its 
professional  judgment  to  determine  that 
the  credit  factors,  considered  in 
combination,  ensure  loan  repajmient. 
The  lender  must  have  an  adequate 
imderwriting  process  to  ensure  that 
loans  are  reviewed  by  other  than  the 
originating  officer.  There  must  be  good 
credit  documentation  procedures; 

(c)  Environmental  responsibilities. 
Lender  has  a  responsibility  to  become 
familiar  with  Federal  environmental 
requirements;  to  consider,  in 
consultation  with  the  prospective 
borrower,  the  potential  environmental 
impacts  of  their  proposals  at  the  earliest 
planning  stages;  and  to  develop 
proposals  that  minimize  the  potential  to 
adversely  impact  the  environment. 
Lender  must  alert  the  Administrator  to 
any  controversial  environmental  issues 
related  to  a  proposed  project  or  items 
that  may  require  extensive 
environmental  review.  Lender  must 
assist  borrowers  as  necessary  to  comply 
with  the  environmental  requirements 
outlined  in  this  part.  Additionally, 
lender  will  assist  in  the  collection  of 
additional  data  when  the  Agency  needs 
such  data  to  complete  its  environmental 
review  of  the  proposal;  and  assist  in  the 
resolution  of  environmental  problems; 

(d)  Loan  closing.  The  lender  will 
conduct  or  arrange  for  loan  closings; 
and 

(e)  Fees  and  Charges.  The  lender  may 
establish  charges  and  fees  for  the  loan 
provided  they  are  similar  to  those 
normally  charged  other  Applicants  for 
the  same  type  of  loan  in  the  ordinary 
course  of  business. 

§  260.57    Lender's  loan  servicing. 

(a)  The  lender  is  responsible  for 
servicing  the  entire  loan  and  for  taking 
all  servicing  actions  that  are  prudent. 
This  responsibility  includes  but  is  not 
limited  to  the  collection  of  payments, 
obtaining  compliance  with  the 
covenants  and  provisions  in  the  loan 
documents,  obtaining  and  analyzing 
financial  statements,  verification  of  tax 
payments,  and  insurance  premiums, 
and  maintaining  liens  on  collateral. 

(b)  The  lender  must  report  the 
outstanding  principal  and  interest 
balance  on  each  guaranteed  loan 
semiannually. 

(c)  At  the  Administrator's  request,  the 
lender  will  periodically  meet  with  the 
Administrator  to  ascertain  how  the 
guaranteed  loan  is  being  serviced  and 
that  the  conditions  and  covenants  of  the 
loan  docimients  are  being  enforced. 


(d)  The  lender  must  obtain  and 
forward  to  the  Administrator  the 
Borrower's  annual  financial  statements 
within  120  days  after  the  end  of  the 
Borrower's  fiscal  year  and  the  due  date 
of  other  reports  as  required  by  the  loan 
documents.  The  lender  must  analyze  the 
financial  statements  and  provide  die 
Agency  with  a  written  summary  of  the 
lender's  analysis  and  conclusions, 
including  trends,  strengths,  weaknesses, 
extraordinary  transactions,  and  other 
indications  of  the  financial  condition  of 
the  Borrower. 

(e)  Neither  the  lender  nor  the  holder 
shall  alter,  nor  approve  any 
amendments  of,  any  loan  instnmient 
without  the  prior  written  approval  of 
the  Administrator. 

Issued  in  Washington,  D.C.  on  May  13, 
1999. 

Donald  M.  Itzkoff, 

Acting  Administrator. 

[FR  Doc.  99-12542  Filed  5-19-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Parts  567  and  568 

[Docket  No.  NHTSA-99-5673] 
RIN  2127-AE27 

Vehicles  Built  in  Two  or  More  Stages 

agency:  National  ffighway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  intent  to  form  a 
negotiated  rulemaking  advisory 
committee. 


SUMMARY:  NHTSA  proposes  to  establish 
a  Negotiated  Rulemaking  Committee  to 
develop  recommended  amendments  to 
the  existing  NHTSA  regulations 
governing  the  certification  of  vehicles 
built  in  two  or  more  stages  (49  CFR  Part 
567,  568),  so  that  certification 
responsibilities  can  be  more  equitably 
assigned  among  the  various  participants 
in  the  multi-stage  vehicle  manufacturing 
process.  The  Committee  would  develop 
its  recommendations  through  a 
negotiation  process.  The  Committee 
would  consist  of  persons  who  represent 
the  interests  affected  by  the  proposed 
rule,  such  as  first-stage,  intermediate 
and  final-stage  manufacturers  of  motor 
vehicles,  equipment  manufacturers, 
vehicle  converters,  trade  associations 
that  represent  various  manufacturing 
groups,  as  well  as  consumers.  The 
purpose  of  this  dociunent  is  to  invite 
interested  parties  to  submit  comments 
on  the  issues  to  be  discussed  and  the 
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interests  and  organizations  to  be 
considered  for  representation  on  the 
Committee. 

DATES:  You  should  submit  your 
comments  or  applications  for 
membership  or  nominations  for 
membership  on  the  negotiated 
rulemaking  committee  early  enough  to 
ensure  that  Docket  Management 
receives  them  not  later  than  June  21, 
1999. 

ADDRESSES:  You  should  mention  the 
docket  niunber  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401, 400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from 
10:00  a.m.  to  5:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Charles 
Hott,  Office  of  Crashworthiness 
Standards,  at  202-366-4920. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S.W.,  Washington.  D.C.  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Negotiation 

NHTSA  intends  to  use  the  negotiated 
rulemaking  procediu^  in  accordance 
with  the  Negotiated  Rulemaking  Act  of 
1990.  Pub.  L.  101-648  (NRA)  (5  U.S.C. 
561,  et  seq.).  The  agency  will  form  an 
advisory  committee  consisting  of 
representatives  of  the  affected  interests 
and  the  agency  for  the  purpose  of 
reaching  consensus  on  the  proposed 
rule.  The  NRA  establishes  a  framework 
for  the  conduct  of  a  negotiated 
rulemaking  and  encourages  agencies  to 
use  negotiated  rulemaking  to  enhance 
the  informal  rulemaking  process.  Under 
the  NRA,  the  head  of  an  agency  must 
consider  whether: 

•  There  is  a  need  for  the  rule; 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who  (1)  can  adequately  represent  the 
interests  identified;  and  (2)  are  willing 
to  negotiate  in  good  faith  to  reach  a 
consensus  on  the  rulemaking; 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  rulemaking  within  a  fixed  period 
of  time; 

•  The  negotiated  rulemaking  process 
will  not  unreasonably  delay  the 


development  and  issuance  of  a  final 
rule; 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee;  and 

•  The  agency,  to  the  maximum  extent 
possible  consistent  with  its  legal 
obligations,  will  use  the  consensus  of 
the  committee  with  respect  to 
developing  the  rule  proposed  by  the 
agency  for  public  notice  and  comment. 

Negotiations  are  conducted  by  a 
committee  chartered  under  the^'ederal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  The  committee  includes 
an  agency  representative  and  is  assisted 
by  a  neutral  facilitator.  The  goal  of  the 
committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  the  rule. 
If  consensus  is  reached,  the  agency 
undertakes  to  use  the  consensus  as  the 
basis  of  the  proposed  rule,  to  the  extent 
consistent  with  its  legal  obUgations.  The 
negotiated  rulemaking  process  does  not 
otherwise  affect  the  agency's  obligations 
under  FACA,  the  Administrative 
Procedure  Act  and  other  statutes, 
including  all  economic,  paperwork  and 
other  regulatory  analyses. 

NHTSA  invites  comments  on  the 
appropriateness  of  regulatory 
negotiation  for  a  proposed  rule  on 
vehicles  built  in  two  or  more  stages. 

n.  Sulqect  and  Scope  of  the  Rule 

A.  Need  for  the  Rule 

The  certification  problems  of 
multistage  manufacturers  have  troubled 
NHTSA  almost  since  the  agency's 
creation.  An  early  set  of  NHTSA 
regulations  on  this  subject  was 
overttimed  almost  twenty-fiVe  years  ago. 
flex  Chainbeltv.  Volpe.  486  F.2d.  757 
(7th  Circuit  1973;  appeal  after  remand, 
Rex  Chainbelt  v.  Brinegar.  511  F.2d 
1215  (7th  Cir.  1975).  To  resolve  that 
lawsuit,  the  agency  amended  49  CFR 
Part  568  to  define  "chassis  cabs"  and 
establish  special  certification 
requirements  for  chassis  cab 
manufacturers,  which  are  usually  large 
companies  such  as  General  Motors 
Corporation  and  Ford  Motor  Company. 
However,  the  amended  regulations  do 
not  impose  corresponding  certification 
responsibilities  on  manufacturers  of 
incomplete  vehicles  other  than  "chassis 
cabs." 

A  further  amendment  to  49  CFR  Part 
567  has  become  necessary  as  a  result  of 
another  judicial  decision  that 
invalidated  NHTSA's  1989  amendment 
of  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  204  (Steering 
Column  Displacement)  vtrith  respect  to 
light  trucks  and  vans  with  gross  vehicle 
weight  ratings  of  up  to  10,000  pounds 


that  are  manufactiired  in  two  or  more 
stages.  National  Truck  and  Equipment 
Association  v.  NHTSA,  919  F.2d  1148 
(6th  Cir.  1990).  A  majority  of  the  comt 
concluded  that  the  challenged  rule  was 
not  practicable  for  final  stage 
manufacturers  that  cannot  "pass 
through"  the  certification  of  the 
incomplete  vehicle  manufacturer.  The 
court  cited  NHTSA's  acknowledgment 
in  the  regulatory  preamble  that  most 
final  stage  manufacturers  are  not 
capable  of  performing  dynamic  testing 
or  in-house  engineering  analysis,  as  well 
as  the  fact  that  "pass  through" 
certification  is  not  available  under 
existing  regulations  unless  the 
incomplete  vehicle  is  a  chassis  cab. 

hi  response  to  the  NTEA  decision,  on 
December  3, 1991,  NHTSA  pubUshed  a 
notice  of  proposed  rulemaking  (NPRM) 
(56  FR  61392)  to  extend  the  certification 
requirements  that  currently  apply  only 
to  manufrtcturers  of  chassis-cabs  to  all 
incomplete  vehicle  manufacturers,  and 
to  permit  all  final  stage  manu&cturers  to 
"pass  through"  the  certification  of  the 
incomplete  vehicle  under  certain 
circumstances.  That  NPRM  engendered 
considerable  controversy  and  virtually 
no  support.  In  the  comments,  there  was 
a  clear  division  in  positions  among  the 
various  segments  of  the  multistage 
vehicle  industry. 

On  November  17, 1995,  NHTSA 
published  a  Notice  annoimcing  that  it 
would  hold  a  public  meeting  to  seek 
information  from  final  stage  and 
intermediate  manufactiirers  of  vehicle 
built  in  two  or  more  stages, 
manufactiuers  of  incomplete  vehicles, 
and  the  public  on  certification  of 
vehicles  that  are  manu&ctured  in  stages 
and  suggestions  for  action  with  respect 
to  NHTSA's  regulations  and  Federal 
Motor  Vehicle  Safety  Standards  that 
govern  the  manufacture  of  vehicles  in 
stages  (60  FR  57694).  In  the  notice,  the 
agency  stated  its  belief  that  multistage 
vehicle  certification  is  an  area  in  which 
negotiated  rulemaking  may  be 
beneficial,  and  invited  comments  on  the 
advisability  of  conducting  negotiated 
rulemaking  in  this  area. 

The  public  meeting  was  held  on 
December  12, 1995.  Companies,  trade 
associations,  and  individuals  made 
presentations  at  the  meeting  and/or 
submitted  written  comments  for  the 
record.  Many  of  the  comments  endorsed 
using  regulatory  negotiation  for  this 
rulemaldng;  none  opposed  the  process. 
Based  on  this  response,  NHTSA  has 
determined  that  establishing  an  ad  hoc 
advisory  committee  on  this  subject  is  in 
the  public  interest. 
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B.  Issues  and  Questions  To  Be  Resolved 

NHTSA  has  tentatively  identified 
major  issues  that  should  be  considered 
in  this  negotiated  rulemaking.  Listed 
below  are  subjects  which  NHTSA 
presently  believes  the  negotiation 
process  should  address: 

•  Equitable  and  effective  allocation  of 
certification  responsibility; 

•  Enforcement  issues  relevant  to  each 
stage  of  manufacturing; 

•  Costs  to  regulated  parties  of  testing 
or  certification; 

•  Effects  on  safety; 

•  Effects  on  small  businesses; 

•  Enforceability  against  later  stage 
manufactiirers  of  standards  that  inolude 
djmamic  testing; 

•  Feasibility  and  cost  effectiveness  of 
alternate  methods  (e.g.,  testing, 
computer  modeling,  or  other  as-yet- 
imspecified  methods)  to  ensure 
compliance  of  completed  vehicles  with 
requirements  of  applicable  FMVSS's; 

•  Mechanisms  for  incorporating 
alternate  methods  of  ensuring 
compUance  into  these  regulations; 

•  Mechanisms  for  sharing  costs  of 
testing; 

•  Requirements  tailored  to  the 
capabilities  and  cimunstances  of  each 
class  of  vehicles; 

•  Extended  leadtime  for 
implementation  of  FMVSSs  for  final- 
stage  manufacturers; 

•  Recall  and  warranty  responsibilities 
of  manufacturers; 

•  Pass-through  certification  as  a 
compliance  option; 

•  Relative  administrative/compliance 
burdens  of  certification  on  first  stage 
and  later  stage  manufacturers;  and 

•  Scope  of  compUance  "envelopes" 
prescribed  by  first  stage  manufacturers 
and  ability  of  intermediate  and  final 
stage  manufacturers  to  stay  within  those 
envelopes.! 


I  Compliance  envelopes  represent  the  level  of 
certification  attested  to  by  incomplete  vehicle 
manufacturers  of  chassis  cabs.  There  are  three 
compliance  statements  which  the  first  level 
manufacturer  can  make  with  regard  to  an 
incomplete  vehicle.  The  manu&cturer  may  affix  to 
the  vehicle  a  statement  that: 

(1)  the  vehicle,  when  completed,  will  conform  to 
the  safety  standard  if  no  alterations  are  made  in  the 
identified  components  of  the  incomplete  vehicle; 

(2)  there  are  specific  conditions  of  final 
manufacture  under  which  the  manufacturer 
specifies  that  the  completed  vehicle  will  conform 
to  the  safety  standard;  or 

(3)  conformity  with  the  safety  standard  is  not 
substantially  affected  by  the  design  of  the 
Incomplete  vehicle  and  no  representation  is  made 
as  to  conformity  with  that  safety  standard. 

Any  safety  standards  for  which  the  first  level 
manufacturer  has  not  certified  the  vehicle  must  be 
certified  by  the  final  stage  manufocturer,  and  all 
other  work  must  be  performed  within  the  terms  of 
the  incomplete  vehicle  manufocturer's  certification 
to  allow  that  certification  to  remain  valid. 


NHTSA  invites  comment  on  whether 
additional  issues  should  be  addressed 
by  the  negotiating  committee. 

m.  Procedures  and  Guidelines 

The  following  proposed  procedures 
and  guideUnes  will  apply  to  this 
process,  subject  to  appropriate  changes 
made  as  a  result  of  comments  on  this 
Notice  or  as  determined  to  be  necessary 
during  the  negotiating  process. 

A.  Notice  of  Intent  To  Establish 
Advisory  Committee  and  Request  for 
Comment 

In  accordance  vnth  the  requirements 
of  FACA,  an  agency  of  the  federal 
government  cannot  establish  or  utilize  a 
group  of  people  in  the  interest  of 
obtaining  consensus  advice  or 
recommendations  imless  that  group  is 
chartered  as  a  federal  advisory 
committee.  It  is  the  purpose  of  this 
Notice  to  indicate  NHTSA's  intent  to 
create  a  federal  advisory  committee,  to 
identify  the  issues  involved  in  the 
rulemaking,  to  identify  the  interests 
affected  by  the  rulemaking,  to  identify 
potential  participants  who  will 
adequately  represent  those  interests, 
and  to  ask  for  comment  on  the  use  of 
regulatory  negotiation  and  on  the 
identification  of  the  issues,  interests, 
procedures,  and  participants. 

B.  Facilitator 

Pursuant  to  the  NRA  (5  U.S.C.  566), 
a  facilitator  will  be  selected  to  serve  as 
an  impartial  chair  of  the  meetings;  assist 
Committee  members  to  conduct 
discussions  and  negotiations;  and 
manage  the  keeping  of  minutes  and 
records  as  required  by  FACA.  The 
facilitator  will  chair  the  negotiations, 
may  offer  alternative  suggestions  toward 
the  desired  consensus,  will  help 
participants  define  and  reach 
consensus,  and  will  determine  the 
feasibility  of  negotiating  particular 
issues. 

C.  Representation 

The  Committee  will  include 
representatives  from  NHTSA  and  from 
the  organizations  and  interests  listed 
below.  Each  representative  may  also 
name  an  alternate,  who  will  be 
encoxiraged  to  attend  all  Committee 
meetings  and  vtriU  serve  in  place  of  the 
representative  if  necessary.  The  NHTSA 
representative  is  the  Designated  Agency 
Official  (DAO)  as  required  by  FACA  (5 
U.S.C.  10)  and  will  participate  in  the 
deliberations  and  activities  of  the 
Committee  with  the  same  rights  and 
responsibihties  as  other  Committee 
members.  The  DAO  vnh  be  authorized 
to  fully  represent  the  agency  in  the 


discussions  and  negotiations  of  the 
Committee. 

NHTSA  intends  to  invite  the 
following  organizations  and  interests  to 
participate  in  the  negotiated  rulemaking 
by  identifying  an  individual  to  serve  as 
a  member  of  the  Committee.  The 
organizations  Usted  have  been  contacted 
by  the  facilitator  and  have  indicated  a 
willingness  to  serve  on  the  Committee. 
NHTSA  believes  that,  in  addition  to  the 
organizations  listed,  there  may  be  other 
interests  that  should  be  included  on  the 
Committee. 

The  organizations  and  interests  that 
should  participate  in  the  negotiated 
rulemaking  are: 

•  Representatives  of  large,  incomplete 
vehicle  manufacturers  (e.g..  Ford  Motor 
Company,  General  Motors  Corporation); 

•  Representatives  of  specialty 
domestic  manufacturers  (e.g.,  Navistar, 
Freightliner); 

•  Representatives  of  component 
manufacturers  (e.g.,  Atwood  Mobile 
Products,  Delphi  Chassis  Systems, 
Bomemann  Products,  Inc.); 

•  National  Truck  and  Equipment 
Association; 

•  Recreational  Vehicle  Industry 
Association; 

•  School  Bus  Manufacturers 
Technical  Council; 

•  Markni; 

•  National  Automobile  Dealers 
Association; 

•  Veridian  Engineering  (formerly 
Calspan); 

•  Association  of  Fleet  Operators; 

•  Paralyzed  Veterans  of  America; 

•  National  Mobility  Equipment 
Dealers  Association; 

•  Representatives  from  Consimier 
Groups. 

NHTSA  will  consider  applications  for 
representation  from  organizations  or 
interests  not  appropriately  represented 
by  those  listed  above.  Please  identify 
such  organizations  and  interests  if  they 
exist  and  explain  why  they  should  have 
separate  representation  on  the 
Committee. 

D.  Applications  for  Membership 

Each  application  for  membership  or 
nomination  to  the  Committee  should 
include:  (i)  the  name  of  the  applicant  or 
nominee  and  the  interest(s]  such  person 
would  represent;  (ii)  evidence  that  the 
applicant  or  nominee  is  authorized  to 
represent  parties  related  to  the 
interest(s)  the  person  proposes  to 
represent;  and  (iii)  a  written 
commitment  that  the  applicant  or 
nominee  would  participate  in  good 
^  feith.  Please  be  aware  that  each 
individual  or  organization  affected  by  a 
final  rule  need  not  have  its  own 
representative  on  the  Committee  and 
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that  the  size  of  the  Committee  is  limited 
by  statute.  Rather,  each  interest  must  be 
adequately  represented,  and  the 
Committee  should  be  feirly  balanced. 

E.  Good  Faith 

Participants  must  be  conmiitted  to 
negotiate  in  good  faith.  Therefore,  it  is 
important  that  senior  officials  within 
each  interest  group  be  designated  to 
represent  that  interest.  No  individual 
will  be  required  to  "bind"  the  interests 
he  or  she  represents,  but  the  individual 
should  be  able  to  represent  the  interest 
with  confidence.  For  this  process  to  be 
successful,  the  interests  represented 
should  be  willing  to  accept  the  final 
Committee  product. 

F.  Notice  of  Establishment 

After  evaluating  comments  received 
as  a  result  of  this  Notice,  NHTSA  will 
issue  a  notice  announcing  the 
establishment  and  composition  of  the 
Committee,  imless  it  determines  that 
such  action  is  inappropriate  in  light  of 
comments  received.  After  the 
Committee  is  chartered,  the  negotiations 
will  begin. 

G.  Administrative  Support  and  Meetings 

Staff  support  will  be  provided  by 
NHTSA,  and  meetings  will  take  place  in 
Washington.  DC. 

H.  Consensus 

The  purpose  of  the  Committee  is.to 
develop  consensiis  on  an  outline  for  a 
proposed  rule.  "Consensus"  means  the 
unanimous  concurrence  among  the 
interests  represented  on  the  Committee, 
imless  the  Committee  expUcitly  adopts 
a  difiierent  definition. 

/.  Notice  of  Proposed  Rulemaking 

The  Committee's  objective  is  to 
prepare  a  report  containing  an  outline  of 
its  recommendations  for  a  notice  of 
proposed  rulemaking.  This  report  may 
also  include  suggestions  for  specific 
preamble  and  regulatory  language  based 
on  the  Committee's  recommendations, 
as  well  as  information  relevant  to  a 
regulatory  evaluation  and  an  evaluation 
of  the  impacts  of  the  proposal  on  small 
businesses.  To  this  end,  NHTSA  expects 
the  Committee  to  address  cost/benefit, 
paperwork  reduction  and  regulatory 
flexibility  requirements.  If  consensus 
caimot  be  achieved  for  some  issues,  the 
report  will  identify  the  areas  of 
agreement  and  disagreement,  and 
explanations  for  any  disagreement. 
NHTSA  will  use  the  Committee  report 
to  draft  a  notice  of  proposed 
rulemaking,  regulatory  evaluation,  and 
other  analyses,  as  appropriate. 

NHTSA  will  accept  the  Committee 
proposal,  keeping  in  mind  its  statutory 


authority  and  other  legal  requirements, 
hi  the  event  that  the  agency  must  reject 
an  issue  within  the  proposal,  the 
preamble  to  a  NPRM  addressing  the 
issues  that  were  the  subject  of  the 
negotiations  will  explain  the  reasons  for 
the  agency  decision  to  reject  the 
Committee  recommendations. 

/.  Committee  Procedures 

Under  the  general  guidance  of  the 
facilitator,  and  subject  to  legal 
requirements,  the  Committee  will 
establish  detailed  procedures  for  the 
meetings.  The  meetings  of  the 
Committee  will  be  open  to  the  public. 
Any  person  attending  the  Committee 
meetings  may  address  the  Committee  if 
time  permits  or  file  statements  with  the 
Committee. 

K.  Record  of  Meetings 

In  accordance  with  FACA 
requirements,  the  facilitator  will  prepare 
minutes  of  all  Conunittee  meetings. 
These  minutes  will  be  placed  in  the 
public  docket  for  this  rulemaking. 

L.  Tentative  Schedule 

NHTSA  plans  to  convene  the  first  of 
five  monthly  meetings  approximately 
fifteen  days  after  publication  of  a  notice 
of  establishment  of  the  advisory 
committee.  The  date  and  exact  location 
of  that  meeting  will  be  announced  in  the 
agency's  notice  of  estabUshment  of  the 
advisory  committee.  Meetings  are 
expected  to  last  two  to  three  days  each. 
The  negotiation  process  will  proceed 
according  to  a  schedule  of  specific  dates 
that  the  Committee  devises  at  its  first 
meeting.  NHTSA  will  publish  a  single 
notice  of  the  schedule  of  all  future 
meetings  in  the  Federal  Register,  but 
will  amend  the  notice  through 
subsequent  Federal  Register  notices  if  it 
becomes  necessary  to  do  so. 

The  first  meeting  will  commence  with 
an  orientation  and  regulatory 
negotiation  training  program  conducted 
by  the  facilitator. 

TV.  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Yoiu  conunents  must  not  be  more 
than  15  pages  long.  {49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
.  concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 


Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conunents.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the* address  given 
above  imder  FOR  FURTHER  INFORMATKM 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above, 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
plaimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assimiing  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1 .  Go  to  the  Docket  Management 
System  PMS)  Web  page  of  the 
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Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/).  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  nimiber  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  mmiber,  click  on 
"search." 
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4.  On  the  next  page,  which  contains 
docket  simunary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 


Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Issued  on:  May  14, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  99-12629  Filed  5-19-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclwt  No.  97-005-3] 

Agency  information  Collection 
Activltiea;  0MB  Approval  Received 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  the  Office  of  Management 
and  Budget's  approval  of  a  collection  of 
information  contained  in  an  Animal  and 
Plant  Health  Inspection  Service  final 
rule  amending  the  regulations 
concerning  the  interstate  movement  of 
fruit  from  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Groves,  APHIS  Information 
Collection  Coordinator,  MRPBS,  APHIS, 
suite  3D04, 4700  River  Road  Unit  123, 
Riverdale,  MD  20737-1235;  (301)  734- 
5086. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30. 1998,  we  published 
in  the  Federal  Register  (63  FR  65645- 
65649,  Docket  No.  97-005-2)  a  final 
rule  amending  the  regulations  at  7  CFR 
part  318,  "Hawaiian  and  Territorial 
Quarantine  Notices."  This  rule  contains 
information  collection  requirements. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  requirements  with  respect 
to  this  final  rule  under  OMB  control 
number  0579-0123  (expires  August  *1, 
2000). 

.  Done  in  Washington,  £)C,  this  14th  day  of 
May  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-12717  Filed  5-19-99;  8:45  am] 
BHJJNG  COOE  3410-34-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-107-4] 

Agency  Information  Collection 
Activities;  OMB  Approval  Received 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  the  Office  of  Management 
and  Budget's  approval  of  a  collection  of 
information  contained  in  two  Animal 
and  Plant  Health  Inspection  Service 
final  rules  amending  the  regulations 
concerning  the  importation  of  fruits  and 
vegetables  into  the  United  States. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Groves,  APHIS  Information 
Collection  Coordinator,  MRPBS,  APHIS, 
suite  3D04,  4700  River  Road  Unit  123, 
Riverdale,  MD  20737-1235;  (301)  734- 
5086. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1998,  and  January 
20, 1999,  we  published  in  the  Federal 
Register  two  final  rules  that  amended 
the  regulations  at  7  CFR  part  319, 
"Foreign  Quarantine  Notices."  (See  63 
FR  65650-65657,  Docket  No.  97-107-2. 
and  64  FR  2993-2995,  Docket  No.  97- 
107-3.)  These  rules  contain  information 
collection  requirements. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  requirements  with  respect 
to  these  final  rules  luider  OMB  control 
number  0579-0136  (expires  December 
31,  2001). 

Done  in  Washington,  DC,  this  14th  day  of 
May  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  99-12718  Filed  5-19-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Yellowstone  Pipeline  Missoula  to 
Thompson  Falls  Reroute,  Lolo  and 
Idaho  Panhandle  National  Forests; 
Mineral,  Missoula,  and  Sander 
Counties,  Montana,  and  Shoshone 
County,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  revision  of  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

SUMMARY:  The  Forest  Service  is  revising 
a  previous  notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS), 
regarding  Yellowstone  Pipe  Line 
Company's  proposal  for  a  new 
petroleum  products  pipeline  between 
Missoula  and  Thompson  Falls, 
Montana.  We  have  changed  the 
schedule,  scope,  responsible  official, 
and  cooperating  agencies  for  this  EIS. 
DATES:  Under  the  cturent  schedule,  the 
draft  EIS  should  be  available  for  review 
by  July,  1999,  and  the  final  EIS  should 
be  released  by  January,  2000. 
ADDRESSES:  Mail  comments  or  inquiries 
regarding  this  notice  to  Terry  Egenhoff, 
Environmental  Coordinator,  Lolo 
National  Forest,  Bldg.  24  Fort  Missoula. 
Missoula,  MT  59804-7297. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Egenhoff,  (406)  329-3833. 
SUPPLEMENTARY  INFORMATION:  This 
notice  revises  the  Yellowstone  Pipeline 
EIS  notice  published  in  the  Federal 
Register  on  Friday,  December  20, 1996 
(61  FR  67302-67303).  The  changes 
involve  schedule,  scope,  responsible 
official,  and  cooperating  agencies. 

Schedule  changes:  Under  the  current 
schedule,  the  draft  EIS  should  be 
available  for  review  in  July  1999,  and 
the  final  EIS  should  be  released  in 
January  2000. 

Scope  changes:  We  have  added  a 
similar  and  connected  action  to  the 
scope  of  the  EIS.  The  original  scope  was 
in  response  to  the  Yellowstone  Pipe 
Line  Company's  proposal  for  a  new  75- 
mile  pipeline  between  Missoula  and 
Thompson  Fails,  Montana.  The  Forest 
Service  has  expanded  the  scope  to  cover 
modifications  proposed  to  82  miles  of 
YPL's  existing  pipeline  between 
Thompson  Falls  and  Kingston,  Idaho. 
One  of  the  alternatives  now  included  in 
the  EIS  is  an  all-new  138-mile  pipeline. 


agencies  wi 
roles  that  ai 


(Authority:  4( 
Forest  Servict 
57  FR  43201) 
Dated:  May 
Deborah  L.R. 
Forest  Superv 
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parallel  to  Interstate  90,  from  Missoula 
to  Kingston.  That  alternative  would 
involve  Federal  lands  administered  by 
the  Biueau  of  Land  Management,  as 
well  as  National  Forest  System  lands 
administered  by  the  Forest  Service.  In 
all  other  EIS  alternatives,  the  only 
Federal  lands  affected  would  be 
National  Forest  System  lands.  The 
Mineral  Leasing  Act  (30  U.S.C.  185(c)) 
allows  Federal  agencies  to  make  this 
type  of  pipeline  permitting  decision 
when  the  lands  administered  by  only 
one  Federal  agency  are  afiiected. 
However,  the  Act  places  this  permitting 
authority  with  the  Department  of  the 
Interior  when  lands  administered  by 
more  than  one  Federal  agency  are 
involved. 

The  responsible  official  for  the 
decision  resulting  from  this  EIS 
(depending  on  the  selected  alternative) 
is  either:  Dale  N.  Bosworth,  Regional 
Forester,  USDA  Forest  Service,  Northern 
Region,  PO  Box  7669,  Missoula,  MT 
59807  (if  National  Forest  System  lands 
are  the  only  Federal  lands  affected  by 
the  decision);  or  Martha  G.  Hahn,  State 
Director,  USDI  Bureau  of  Land 
Management,  Idaho  State  Office,  1387 
South  Vinnell  Way,  Boise,  ID  383709- 
1657  (if  Federal  lands  managed  by  more 
than  one  agency  are  affected  by  the 
decision). 

Cooperating  Agency  changes:  Formal 
EIS  cooperating  agencies  (40  CFR 
1501.6)  include:  the  Bureau  of  Land 
Management,  the  Corps  of  Engineers, 
and  the  Montana  Department  of 
Environmental  Quality  (as  lead  agency 
for  all  Montana  State  agencies).  Other 
agencies  with  permitting  or  consulting 
roles  that  are  involved  in  the 
preparation  of  this  EIS  include:  USDOT 
Office  of  Pipeline  Safety;  USEPA; 
USFWS;  FHWA;  Montana  DRNC; 
Montana  DOT;  Montana  Fish,  Wildlife 
and  Parks;  Montana  SHPO;  Idaho  DEQ; 
Idaho  Dept.  of  Water  Resources;  Idaho 
Fish  and  Game,  Idaho  SHPO; 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Nation;  Missoula, 
Mineral,  Sanders,  and  Shoshone 
counties;  Missoula  City-County  Health; 
and  the  Green  Mountain  Conservation 
District. 

(Authority:  40  CFR  1501.7;  43  CFR  2880; 
Forest  Service  Handbook  1909.15,  sec.  21.2, 
57  PR  43201) 

Dated:  May  11, 1999. 
Deborah  L.R.  Austin, 
Forest  Supervisor. 

(PR  Doc.  99-12735  Filed  5-19-99;  8:45  am) 
BILLING  CODE  3410-11-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  llllnoie  River  Landscape 
Management  Projects,  SIsidyou 
National  Forest,  Josephine  County, 
Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  The  USDA,  Forest  Service 
(USPS),  as  a  cooperating  agency,  the 
USDI  Bureau  of  Land  Management 
(BLM),  will  prepare  an  Environmental 
Impact  Statement  (EIS).  The  purpose  of 
the  EIS  is  to  analjrze  and  disclose  the 
environmental  impacts  of  a  site-specific 
proposal  to  commercially  harvest  and 
regenerate  timber,  construct,  reconstruct 
and  decommission  roads,  implement 
timber  stand  improvement  activities, 
conduct  prescribed  bums  and 
implement  ecosystem  restoration 
projects.  The  activities  are  proposed  in 
the  East  Fork  and  West  Fork  Ilhnois 
River  Watersheds  located  on  lands 
administered  by  the  Siskiyou  National 
Forest.  Illinois  Valley  Ranger  District, 
and  the  Bureau  of  Land  Management, 
Medford  District,  Grants  Pass  Resource 
Area,  Josephine  County,  Oregon. 

The  USFS/BLM  Proposed  Action  will 
be  in  compliance  with  the  Siskiyou 
National  Forest  Land  and  Resource 
Management  Plan  (1989),  the  Bureau  of 
Land  Management,  Medford  District, 
Resoiux»  Management  Plan  (1995),  and 
the  Northwest  Forest  Plan  (1994)  which 
provide  overall  guidance  for  forest 
management  in  the  respective  Agency's 
planning  areas.  This  proposal  is 
scheduled  for  implementation  during 
Fiscal  Years  2000-2003. 

The  Siskiyou  National  Forest,  together 
with  the  Bureau  of  Land  Management, 
Medford  District,  invite  written 
comments  concerning  the  scope  of  the 
analysis  in  addition  to  those  comments 
already  received  as  a  result  of  local 
public  participation  activities.  The 
Forest  Service  will  also  give  notice  of 
the  full  environmental  analysis  and 
decision-making  process  so  that 
interested  and  affected  people  are  made 
aware  as  to  how  they  may  participate 
and  contribute  to  the  final  decision. 
DATES:  Issues  and  comments  concerning 
the  scope,  implementation  and  analysis 
of  the  proposed  action  must  be  received 
in  writing  before  June  25, 1999. 
ADDRESSES:  Submit  written  issues  with 
the  Proposed  Action  to  Joel  King, 
District  Ranger,  Illinois  Valley  Ranger 
District.  26568  Redwood  Highway,  Cave 
Junction,  Oregon  97523,  and/or  Robert 
C.  Korfhage,  Grants  Pass  Resource  Area 


Field  Manager,  Bureau  of  Land 
Management,  Medford  District,  3040 
Biddle  Road,  Medford.  Oregon  97504. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  either  the  Forest 
Service  or  BLM  contacts.  The  Forest 
Service  contact  is  Peter  Gaulke, 
Environmental  Coordinator,  Siskiyou 
National  Forest,  PO  Box  440,  Grants 
Pass,  Oregon  97528,  phone  (541)  471- 
6758.  The  BLM  contact  is  Doug  Parker, 
Interdisciplinary  Team  Leader,  Bureau 
of  Land  Management.  Medford  District, 
3040  Biddle  Road,  Medford.  Oregon 
97504,  phone  (541)  770-2388. 
SUPPLEMENTARY  INFORMATION:  The  Upper 
Illinois  River  Landscape  Management 
Projects  planning  area  contains 
approximately  37,000  acres  in  the  East 
Fork  Illinois  River  Watershed,  and 
51,000  acres  in  the  West  Fork  Illinois 
River  Watershed. 

The  legal  description  of  the  East  Fork 
Illinois  River  Watershed  Planning  Area  is: 
T.17N..  R.05E.,  Sections.  1-4,  9-11;  T.17N.. 
R.06E..  Section  6;  T.18N..  R.05E.,  Sections  1- 
5,  »-17.  20-36;  T.18N..  R.06E..  Sections  5-8. 
17-20,  30-31;  T.19N.,  R.05E..  Sections  31- 
36;  T.19N..  R.06E..  Sections  31-32.  Humbolt 
Meridian;  T.39S..  R.07W.,  Sections  7-9, 16- 
21,  29-31;  T.39S..  R.08W..  Sections  11-16. 
20-28.  33-36;  T.40S..  R.07W..  Sections  19- 
21,  28-32;  T.40S.,  R.08W.,  Sections  2-4. 10- 
11. 14-15,  21-28.  33-36;  T.41S.,  R.07W.. 
Sections  5-8. 16-18;  T.41S..  R.08W.,  Sections 
1-5.  9-17.  Willamette  Meridian. 

The  legal  description  of  the  West  Fork 
Illinois  River  Watershed  Planning  Area  is: 
T.18N..  R.03E..  Sections  1. 12;  T.18N..  R.04E.. 
Sections  1-5.  8-15,  24:  T.18N..  R.05E., 
Sections  5-8, 17-20;  T.19N..  R.04E..  Sections 
32-36;  T.19N..  R.05E..  Sections  31-32. 
Humbolt  Meridian;  T.39S..  R.08W..  Sections 
30-31;  T.39S..  R.09W..  Sections  18-20.  24- 
36;  T.39S..  RlOW.,  Sections  24-26.  34-36; 
T.40S..  R.08W.,  Sections  6,  9.  20,  31-32; 
T.40S.,  R09W.,  Sections  1-24,  26-34;  T.40S.. 
R.IOW.,  Sections  1-2. 12-13.  24-26.  35-36; 
T.41S..  R08W.  Sections  4-9. 16-18;  T.41S.. 
R.09W.,  Sections  2-10, 12-18;  T.41S.. 
R.IOW..  Sections  1-2. 11-13.  Willamette 
Meridian.  Within  these  legal  descriptions, 
only  Forest  Service  and  Bureau  of  Land 
Management  managed  lands  will  be 
considered  for  management  activities. 

The  Forest  Service  is  proposing  to 
implement  activities  identified  on  its  5- 
Year  Action  Plan  vdthin  the  East  Fork 
Illinois  River  Watershed.  Activities 
include,  in  part,  the  Kingfish  Timber 
Sale,  Elder  Trail  Timber  Sale,  and 
Cougar  Ridge  Timber  Sale,  involving 
approximately  2485  acres  of  harvest 
units.  Silvicultural  prescriptions 
include  commercial  thinning,  small 
group  selection  and  regeneration 
harvests.  The  Upper  Illinois  River 
Landscape  Management  Projects 
includes  precommercial  thinning  for 
forest  health  and  stand  development. 
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road  decommissioning,  prescribed 
burning  for  wildlife  habitat 
improvement  and  fuels  reduction,  and 
stream  restoration  activities.  These 
proposed  activities  will  involve  Matrix 
(MA-14),  Partial  Retention  (MA-13), 
Riparian  Reserve  (MA-11)  and  Late- 
Successional  Reserve  (MA-8)  land 
allocations. 

Projects  activities  associated  with  the 
Esterly  Lakes  Landscape  Project  are 
planned  in  both  the  East  Fork  and  West 
Fork  Illinois  River  Watersheds  on  BLM 
administered  lands.  These  projects  are 
being  planned  as  a  part  of  the 
implementation  of  the  Northwest  Forest 
Plui  and  the  Medford  District's 
Resource  Management  Plan.  The 
Easterly  Lakes  Landscape  Project 
includes  a  mix  of  forest  stand  thinning 
to  promote  forest  health  and  desired 
forest  habitat  conditions,  timber 
harvesting,  prescribed  burning  to  reduce 
fire  hazard  and  manipulate  stand 
composition,  and  young  stand 
management  such  as  thinning  and/or 
brushing  on  BLM  administered  lands.  It 
will  also  include  the  restoration  of 
declining  special  vegetation  types  and 
habitats,  stream  and  riparian  reserve 
restoration,  and  various  types  of 
roadwork. 

The  Piupose  and  Need  for  the 
Proposed  Action  is  to  implement 
management  direction  in  the  Upper 
Illinois  River  planning  area  and 
specifically  focus  on: 

(1)  A  healthy  and  resilient  ecosystem  and 
watershed  in  the  planning  area. 

(2)  Meet  Visual  Resource  Management 
Objectives. 

(3)  Riparian  reserves  for  Aquatic 
Conservation  Strategy  Objectives,  water 
quality,  and  fisheries  within  the  project  areas 
in  the  long-term. 

(4)  Silvicultural  treatments  that  maintain 
or  improve  forest  health. 

_    (5)  Harvest  timber  to  meet  the  demand  for 
wood  products. 

(6)  Unique  wildlife  or  botanical  habitats 
identified  in  the  respective  planning 
documents. 

In  preparing  the  EIS,  the  Forest 
Service  will  tier  to  the  Northwest  Forest 
Plan,  the  BLM  Medford  District's 
Resoxirce  Management  Plan,  and  the 
Siskiyou  National  Forest's  Land  and 
Resource  Management  Plan  as  amended. 
The  Forest  Service  will  also  consider 
issues  submitted  to  the  Proposed 
Action,  and  develop  additional 
alternatives  to  the  proposed  action  that 
respond  to  the  significant  issues  with 
the  Proposed  Action.  The  no  action 
alternative  will  be  considered. 

Public  participation  will  be  important 
at  several  times  during  the  analysis.  The 
first  time  is  during  the  scoping  period 
(Reviewer  may  wish  to  refer  to  the 


Coimcil  on  Enviroimiental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environment  Policy  Act  (CFR)  at  40  CFR 
1501.7].  The  Agency  will  be  seeking 
written  issues  with  the  Proposed  Action 
firom  Federal,  State,  and  local  agencies, 
any  affected  Indian  tribes,  and  other 
individuals  who  may  be  interested  in  or 
affected  by  the  Proposed  Action.  This 
input  will  be  used  to  develop  additional 
alternatives.  The  scoping  process 
includes: 

•  Identifying  potential  issues; 

•  Selecting  significant  issues  with  the 
Proposed  Action,  needing  in-depth  analysis; 

•  Eliminating  insignificant  issues;  issues 
that  have  been  analyzed  and  documented  in 
a  previous  EIS,  issues  that  controvert  the 
need  for  the  Proposed  Action,  or  issues  that 
are  outside  the  authority  of  the  Responsible 
Official  to  decide; 

•  Exploration  of  additional  alternatives 
based  on  the  issues  identified  during  the 
scoping  process;  and 

•  Identification  of  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected  actions). 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  by  July  1999.  The  comment 
period  for  the  Draft  EIS  will  be  45  days 
firom  the  date  that  the  EPA  published 
the  Notice  of  Availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  Reviewers  notice  at 
this  early  stage  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  process  of  the  proposal  so  that  it 
is  specific,  meaningful,  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp  v.  NRDC.  453  U.S.  519,553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage,  but  that  are  not  raised  until  after 
completion  of  the  final  EIS,  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d.  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  60- 
day  comment  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifjnng  and  considering  issues  and 
concerns  on  the  proposed  action, 


comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  inadequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  EIS. 
Reviewers  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  60-day  comment  period 
ends  on  the  draft  EIS,  comments  will  be 
considered  and  analyzed  by  the  Agency 
in  preparing  the  finaJ  EIS.  The  final  EIS 
is  scheduled  for  completion  by  October 
1999.  In  the  final  EIS.  the  Forest  Service 
is  required  to  respond  to  the  comments 
and  responses  received  during  the 
comment  period  that  pertain  to  the 
enviroiunental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decsion  regarding  the 
proposal.  A  final  EIS  is  expected  in 
November  1999. 

The  Forest  Service  Responsible 
Official  will  be  Mike  Lunn,  Siskiyou 
National  Forest  Forest  Supervisor.  The 
Bureau  of  Land  Management 
Responsible  Office  will  be  Robert  C. 
Korfhage,  Grants  Pass  Resource  Area 
Field  Manager.  They  will  consider  the 
final  EIS,  applicable  laws,  regulations, 
policies,  and  analysis  files  in  making 
their  decisions.  The  Responsible 
Officials  will  document  the  decision 
and  rationale  in  their  Record  of 
Decision.  The  Forest  Service  decision 
will  be  subject  to  appeal  by  the  general 
public  under  36  CFR  215.  The  Bureau 
of  Land  Management  decision  will  be 
subject  to  protest  by  the  general  public 
in  accordance  with  43  CFR  Part  5003. 

Dated:  May  10, 1999. 
J.  Michael  Luim, 
Forest  Supeivisor. 

(PR  Doc.  99-12692  Filed  5-1&-99;  8:45  am] 
BIUINQ  CODE  341»-11-M 
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China;  Hnai  Results  of  Antidumping 
Duty  Administrative  Review 
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International  Trade  Administration, 
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ACTION:  Notice  of  final  results  of  the 
antidiunping  duty  administrative  review 
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SmwUHY:  On  January  13, 1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidimiping  order  on  natural  bristle 
paintbrushes  and  brush  heads 
(paintbrushes)  from  the  People's 
Republic  of  China  (PRC).  This  review 
covers  one  exporter  of  the  subject 
merchandise,  Hebei  Animal  By- 
products Import  and  Export  Corporation 
(HACO),  during  the  period  February  1, 
1997  through  January  31, 1998. 
We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  After  considering 
comments  presented  by  both  parties,  we 
have  not  changed  the  final  results  from 
those  presented  in  the  preliminary 
results  of  review,  and  have  determined 
that  sales  have  been  made  below  normal 
value  (NV). 

EFFECTIVE  DATE:  May  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Nulman,  Laurel  LaCivita,  or 
Maureen  Flannery,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4052. 
482-4236,  or  482-3020,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  imless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (April 
1998). 

Background 

The  Department  published  the 
preliminary  results  of  this  antidumping 
duty  administrative  review  on  January 
13. 1999  (64  FH  2192).  We  received 
comments  from  HACO  and  from  the 
Paint  Applicator  Division  of  the 
American  Brush  Manufactiirers 
Association  (the  petitioner).  We  also 
received  rebuttal  comments  from  both 
parties.  HACO  requested  a  public 
hearing,  which  was  held  on  February 
19, 1999.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle 
paintbrushes  and  brush  heads  from  the 
PRC.  Excluded  from  the  order  are 
paintbrushes  and  brush  heads  with  a 
blend  of  40%  natural  bristles  and  60% 
synthetic  filaments.  The  merchandise 
imder  review  is  currently  classifiable 
imder  item  9603.40.40.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
merchandisers  dispositive. 

This  review  covers  the  period 
February  1. 1997,  through  January  31, 
1998. 

Analysis  of  the  Comments  Received 

Comment  #1;  Application  of  Adverse 
Facts  Available  to  HACO 

HACO  argues  that  the  facts  of  the  case 
do  not  support  the  Department's 
preliminary  determination  that  the 
margin  for  HACO  should  be  based  on 
total  adverse  facts  available  (AFA). 
HACO  primarily  contends  that  neither 
HACO  nor  its  supplier  failed 
verification  and,  therefore,  application 
of  total  facts  available  is  not  appropriate 
(see  discussion  below).  In  adcQtion, 
HACO  maintains  that  both  HACO  and 
its  supplier  did  act  to  the  best  of  their 
ability  to  comply  with  the  Department's 
request  for  information  imder  the 
circumstances,  and  therefore  the 
application  of  adverse  facts  available  is 
also  inappropriate  (see  discussion 
below). 

HACO  contends  that  the  Department 
will  use  AFA  only  when  an  interested 
party  is  wholly  uncooperative,  fails  to 
submit  sufficient  or  unverifiable 
responses  to  the  Department's  requests, 
or  significantly  impedes  the  proceeding, 
citing  Certain  Cut-to-Length  Carbon 
Steel  Plate  From  Mexico:  Final  Results 
of  Administrative  Review,  64  FR  76,  82 
(January  4, 1999).  HACO  also  cites  as 
support  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Preserved  Mushrooms  from 
Chile.  63  FR  56613,  56616  (October  22, 
1998)  [Chilean  Mushrooms),  where 
HACO  claims  that  the  Department  did 
not  apply  AFA  because  the  respondent 
met  the  Department's  five-part  test  to 
demonstrate  that  it  acted  to  the  best  of 
its  ability  in  that  investigation.  HACO 
describes  the  five-part  test  as  follows: 
(1)  submissions  of  information  were 
made  timely,  (2)  respondent 
substantially  cooperated  with  the 
Department's  information  requests,  (3) 
some  successful  verification  of  the 
response  was  made,  (4)  for  imverifiable 


information,  there  was  alternative 
information  available  to  allow 
appropriate  adjustments  to  the 
submitted  data,  and  (5)  the  Department 
was  able  to  make  adjustments  for  the 
identified  deficiencies  and  was  able  to 
use  the  submitted  information  without 
undue  difficulties. 

HACO  argues  that,  even  in  cases 
where  a  party  may  not  have  acted  "to 
the  best  of  its  ability"  in  providing 
information  requested  by  the 
Department,  the  Department  will  not 
use  AFA  if  the  party  has  been  otherwise 
"cooperative,"  citing  Roller  Chain, 
Other  Than  Bicycle,  from  Japan: 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review.  63  FR  25450, 
25455  (May  8,  1998). 

HACO  maintains  that  both  HACO  and 
its  supplier  fully  cooperated  with  the 
Department  at  every  stage  of  the  review. 
HACO  claims  that  all  of  its  submissions 
in  this  review  and  information  provided 
at  verification  more  than  substantially 
comphed  with  the  Department's 
requests,  and  that  HACO  and  its 
supplier  fully  met  the  five  part-test  to 
avoid  application  of  AFA,  and  therefore 
that  the  finding  of  AFA  in  this  review 
is  in  error.  HACO  claims  that  at 
verification  of  HACO  all  terms  of  sale 
for  this  review  were  verified,  and  that 
HACO's  supplier  reported  all  factor 
inputs  and  promptly  provided  all 
information  requested  by  the  verifiers, 
causing  the  Department  to  have  no  basis 
to  resort  to  AFA  in  the  final  results. 
HACO  finally  contends  that,  in  this 
review,  there  is  substantial  evidence  on 
the  record  that  HACO  acted  "to  the  best 
of  its  ability"  at  verification. 

As  an  alternative  argument,  HACO 
claims  that  where  the  Department  could 
not  verify  a  factor  input,  it  shoiUd 
consider  using  partial  facts  available. 
HACO  points  out  that  in  the  case  of 
electricity,  where  HACO's  supplier  did 
not  report  the  correct  figure,  the 
Department  should  consider  using  a 
partial  facts  available  figure  such  as  the 
electricity  charge  for  a  prior  review  or 
the  petition.  HACO  claims  that  in  all 
other  situations  the  factor  values 
submitted  by  HACO  were  reasonable. 

The  petitioner  agrees  with  the 
Department's  preliminary  determination 
that  the  margin  for  HACO  should  be 
based  on  AFA,  due  to  HACO's  failure  of 
verification  in  this  review.  The 
petitioner  states  that,  according  to  19 
U.S.C.  §  1677(a)(2)(D)  (section 
776(a)(2)(D)  of  tiie  Act),  when  a 
respondent  has  failed  verification,  the 
Department  must  base  the  margin  on  the 
facts  otherwise  available,  and  that  the 
Department  is  authorized  to  make  an 
adverse  inference  if  it  determines  that 
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the  respondent  did  not  act  to  the  best  of 
its  ability  in  responding  to  the 
Department's  requests  for  infonnation. 
Id.  19  U.S.C.  §  1677e(c). 

The  petitioner  states  that  in  this 
review  the  Department  had  determined 
that  HACO's  data  could  not  be  verified 
and  that  HACO  had  not  acted  to  the  best 
of  its  ability,  and  therefore  that  the 
Department  was  correct  in  selecting  the 
facts  otherwise  available  rate  of 
351.92%,  HACO's  own  rate  from  a  prior 
review  as  well  as  its  current  cash 
deposit  rate. 

"The  petitioner  further  argues  that  the 
Department's  determination  that  HACO 
was  uncooperative,  and  therefore  did 
not  act  to  the  best  of  its  ability,  is 
consistent  with  the  Department's 
standard  practice,  as  in  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  From 
India:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
32825,  32826  (June  16,  1998)  (Steel 
Pipes  from  India),  where  a  respondent 
did  not  act  to  the  best  of  its  ability 
because  it  failed  to  provide  information 
at  verification  essential  to  the 
establishment  of  the  accuracy  of 
submitted  data.  The  petitioner  further 
argues  that  even  if  respondent  provides 
timely  comments  to  all  prior  requests 
for  information,  a  respondent  that  fails 
verification  has  been  determined 
uncooperative,  and  therefore  the 
Department  should  apply  AFA,  as  in 
Certain  Welded  Carbon  Steel  Pipes  from 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
53808,  53820  (October  16, 1997). 

DOC  Position:  We  agree  with  the 
petitioner.  As  we  explained  in  the 
preliminary  results  of  review,  we  were 
unable  to  verify  substantial  sections  of 
the  questionnaire  response  at  the 
verification  of  HACO's  supplier. 
Consequently,  we  foimd  in  our 
preliminary  results  that  the 
discrepancies  were  so  significant  as  to 
constitute  a  failure  of  verification.  We 
also  determined  that  HACO  failed  to 
provide  the  Department  with  adequate 
supporting  documentation  at 
verification  so  that  a  significant  portion 
of  its  questionnaire  response  coiild  be 
confirmed.  (See  Natural  Bristle 
Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China;  Preliminary 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review.  64  FR  2192,  2193  (January  13, 
1999)  (Preliminary  Results).) 

Where  a  party  provides  information 
requested  by  the  Department  but  the 
information  cannot  be  verified  as 
required  by  section  782(i)  of  the  Act, 
section  776(a)(2)(D)  of  the  Act  requires 
the  Department  to  use  facts  otherwise 
available  (FA)  in  reaching  the  applicable 


determination.  Therefore,  in  accordance 
with  section  776(a)  of  the  Act,  the  use 
of  FA  is  appropriate  for  HACO.  See 
Extruded  Rubber  Thread  from  Malaysia. 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  33588 
(June  9,  1997). 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  AFA  whenever  it 
finds  that  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  the 
Department's  request  for  information. 
Because  HACO  failed  to  substantiate 
large  portions  of  its  questionnaire 
response,  including  the  statutorily 
required  factors  of  production 
information,  such  as  number  of  labor 
hours  worked  and  per  unit  quantities 
consumed  of  primary  material  inputs, 
we  maintain  our  determination  that 
HACO  did  not  cooperate  to  the  best  of 
its  ability  with  ova  requests  for 
information.  See  Preliminary  Results 
and  the  Determination  of  Adverse  Facts 
Available  Based  on  Verification  Failure 
in  the  Administrative  Review  of  Natural 
Bristle  Paintbrushes  and  Brush  Heads 
from  the  People's  Republic  of  China 
(Facts  Available  Memorandum),  dated 
December  30, 1998. 

We  disagree  with  HACO's 
characterization  of  the  Department's 
reasons  for  not  applying  AFA  in  the 
Chilean  Mushrooms  case  cited  above.  In 
Chilean  Mushrooms,  the  Department 
applied  the  criteria  established  in 
section  782(e)  of  the  Act,  under  which 
the  Department  "shall  not  decUne  to 
consider  information  that  is  submitted 
by  an  interested  party,"  and  foimd  that 
the  rejection  of  the  responses  in  their 
entirety  was  inappropriate  based  on  the 
facts  of  that  proceeding.  (See  Chilean 
Mushrooms,  63  FR  at  56617.)  Section 
782(e)  of  the  Act  instructs  the 
Department  to  consider  information  if 
(1)  the  information  is  submitted  within 
the  established  deadlines,  (2)  the 
information  can  be  verified,  (3)  the 
infonnation  is  not  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  a  determination,  (4)  the 
interested  party  acted  to  the  best  of  its 
ability  in  providing  the  required 
information,  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

Based  on  the  facts  of  this  proceeding, 
we  disagree  that  HACO  met  all  of  the 
criteria  established  by  section  782(e). 
Comment  5  through  Comment  14  of  this 
notice  discuss  why  the  information 
submitted  by  HACO  could  not  be 
verified,  and  cannot  be  used  as  a 
reliable  basis  for  calculating  an 
antidumping  duty  margin.  Because  the 
information  presented  in  the 
questionnaire  responses  differs  so 
greaUy  from  the  information  presented 


at  verification,  and  because  we  were 
unable  to  establish  that  the  data 
presented  at  verification  were  for  the 
relevant  sizes  of  brushes,  neither  the 
questionnaire  responses  nor  the  data 
presented  at  verification  form  a  reliable 
basis  for  calculating  a  dumping  margin. 
Furthermore,  since  HACO's  supplier's 
responses  did  not  reflect  the 
information  contained  in  the  books  and 
records  of  the  company,  it  cannot  be 
construed  that  HACO's  supplier  acted  to 
the  best  of  its  ability  to  provide  the 
requested  information  to  the 
Department.  (See  Steel  Pipes  from  India, 
62  FR  32826.) 

We  have  carefully  considered  HACO's 
submitted  information  in  the  current 
review,  but  could  not  use  it  to  calculate 
a  dumping  margin  since  we  could  not 
tie  the  submitted  information  to  the 
records  provided  at  verification. 
Therefore,  pursuant  to  section  776(b)  of 
the  Act,  we  are  using  AFA  to  determine 
HACO's  margin  for  these  final  results. 

With  regard  to  HACO's  argument  to 
use  partial  facts  available,  we  disagree 
because  HACO's  supplier  failed  to 
substantiate  any  of  its  factors  of 
production.  These  discrepancies, 
detailed  in  the  Department's 
Memorandimi  from  Mike  Strollo  and 
Laurel  LaCivita  to  Edward  Yang: 
Verification  of  Factors  of  Production  for 
HACO's  Supplier  in  the  Antidumping 
Administrative  Review  of  Natural  Bristle 
Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China  (PRC) 
(Supplier's  Verification  Report),  were  so 
significant  as  to  constitute  a  failure  of 
verification.  Therefore,  for  the  reasons 
stated  above,  we  are  continuing  to  apply 
AFA  in  these  final  results  of  review. 

Comment  1t2:  Selection  of  Adverse  Facts 
Available  Margin 

The  petitioner  contends  that  the 
margin  of  351.92%  was  the  only 
reasonable  selection  available  to  the 
Department  imder  the  ciramistances, 
because  it  was  based  on  actual  data 
HACO  submitted  in  the  1994-1995 
administrative  review  of  this  order;  see 
Natural  Bristle  Paintbrushes  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review,  61  FR  52917  (October  9, 1996). 
The  petitioner  also  argues  that,  because 
this  is  HACO's  current  cash  deposit  rate, 
it  cannot  even  be  characterized  as 
adverse  to  HACO.  The  petitioner  cites 
19  U.S.C.  §  1677e(c)  (section  776(c)  of 
the  Act),  and  claims  that,  because  this 
rate  is  HACO's  own  margin  it  is 
probative  and  can  be  corroborated,  and 
any  margin  lower  than  351.92%  would 
effectively  reward  HACO  for  failure  of 
verification. 
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DOC  Position:  We  agree  with  the 
petitioner.  Under  section  776(b)  of  the 
Act,  AFA  may  include  reliance  on 
information  derived  from:  (1)  the 
petition,  (2)  a  final  determination  in  the 
investigation,  (3)  any  previous  review 
under  Section  751  of  Uie  Act,  or  (4)  any 
other  information  placed  on  the  record. 
To  corroborate  secondary  information 
(items  (l)-(3)),  the  Department  will,  to 
the  extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  to  be  used.  For  a  discussion 
on  how  the  Department  corroborated  the 
secondary  information  applied  as  AFA 
in  this  review,  see  Preliminary  Results, 
64  FR  2193. 

However,  unlike  other  types  of 
information,  such  as  surrogate  values, 
there  are  no  independent  sources  for 
calculated  antidumping  margins.  The 
only  source  for  calculated  margins  is  an 
adniinistrative  determination.  In  the 
preliminary  results,  we  used  the  highest 
rate  from  any  prior  segment  of  the 
proceeding,  351.92%,  which  was  the 
rate  calculated  for  HACO  in  the  review 
covering  the  period  February  1, 1994 
.through  January  31, 1995.  (See 
Preliminary  Results,  64  FR  2193.) 
Because  this  mai;gin  is  based  on  Uie  rate 
calculated  for  a  relatively  recent  review 
using  HACO's  own  price  data,  and 
because  there  is  no  information  that  this 
rate  is  not  appropriate,  we  continue  to 
determine  that  a  margin  of  351.92%  is 
appropriate  to  use  as  AFA. 

Comment  #3;  Sufficiency  of  Time 
Allowed  for  HACO  to  Prepare  for 
Verification 

HACO  claims  that  the  Department  did 
not  allow  HACX)  enough  time  to  prepare 
for  verification  since  it  released  the 
verification  outline  on  Tuesday  evening, 
September  22, 1998,  while  HACO's 
coimsel  was  already  in  transit  to  China. 
As  a  result,  HACO  claims,  its  counsel 
did  not  see  the  verification  outline  for 
the  first  time  imtil  arriving  at  HACXD  on 
Saturday,  September  26, 1998,  and  only 
then  prepared  for  the  Department's 
verification  begiiming  on  Monday, 
September  28, 1998. 

The  petitioner  notes  that,  although  the 
Department  issued  its  verification 
outline  six  days  before  verification, 
according  to  HACO's  own  account  of 
the  facts,  HACO  failed  to  obtain  the 
outline  until  two  days  prior  to 
verification.  The  petitioner  further 
claims  that  the  Department  notified 
HACO  seventeen  days  in  advance  of  the 
date  it  intended  to  conduct  verification 
and  thus  HACO  could  have  begun 
preparation  prior  to  receipt  of  the 
outline. 

DOC  Position:  We  agree  with  the 
petitioner.  Our  standard  verification 


outline  was  issued  siifficiently  in 
advance  of  verification  to  allow 
adequate  preparation  time.  As  the 
petitioner  notes,  HACO  need  not  have 
waited  for  a  standard  verification 
outline  to  begin  preparing  for 
verification.  For  further  details,  see  the 
Memorandum  from  Laurel  LaCivita  to 
Edward  Yang:  Proprietary  Issues  in  the 
Final  Results  of  Review,'  dated  May  6, 
1999  (Proprietary  Issues  Memorandum). 
Furthermore,  whenever  HACO  or  its 
supplier  was  imprepared  for  a 
verification  element,  the  verifier 
allowed  company  officials  time  to 
gather  documentation  while  the 
verification  took  place.  See,  for 
example,  the  Supplier's  Verification 
Report  at  pages  4  and  5.  Therefore, 
HACO  and  its  supplier  were  not  denied 
the  appropriate  amoimt  of  time  to 
prepare  for  verification,  and  cannot 
attribute  verification  failure  to  the  date 
of  issuance  of  the  standard  verification 
outline. 

Comment  #4;  Sufficiency  of  Time 
Allowed  for  HACO  to  Comment  on 
Verification  Reports 

HACO  claims  that  on  December  31, 
1998,  the  Department  annoimced  its 
preliminary  results  of  review  and 
provided  copies  of  its  verification 
reports  in  this  review.  HACO  contends 
the  Department  did  not  allow  HACO 
enough  time  to  comment  on  the 
verification  reports  separately  and  to 
identify  any  errors  and  misstatements  in 
them  before  the  preliminary  results  of 
review  were  issued.  As  a  result,  HACO 
contends,  the  preliminary  results  of 
review  were  prejudiced  by  errors  found 
in  the  verification  report. 

DOC  Position:  On  December  30, 1998 
the  Department  released  the  Supplier's 
Verification  Report,  the  Memorandum 
from  Mike  Strollo  and  Laurel  LaCivita  to 
Edward  Yang:  Verification  of  Sales  for 
Hebei  Animal  By-Products  Import  and 
Export  Corporation  (HACO)  in  the 
Antidumping  Administrative  Review  of " 
Natuial  Bristle  PainArushes  and  Brush 
Heads  from  the  People's  Republic  of 
China  (PRC);  (HACO's  Verification 
Report))  and  its  Facts  Available 
Memorandum,  dated  December  30, 

1998.  On  January  13, 1999,  the 
Department  pubhshed  in  the  Federal 
Register  its  preliminary  results  of 
review.  Upon  publication  of  the 
preliminary  results  of  review,  interested 
parties  were  invited  to  comment  on  any 
aspect  of  the  preliminary  decision, 
including  material  contained  in  our 
verification  reports  or  any  other  matter 
on  the  record  of  this  review.  We  also 
held  a  pubUc  hearing  on  February  19, 

1999,  during  which  any  interested  party 
could  voice  comments  regarding  this 


review.  The  release  of  the  verification 
reports  and  subsequent  publication  of 
the  preliminary  results  of  review  and 
invitation  for  comments  is  a  process 
intended  to  give  interested  parties  the 
opportunity  to  identify  errors  made  in 
this  review.  By  submitting  comments 
and  participating  in  the  hearing  held  at 
its  request,  HACO  availed  itself  of  the 
opportunity  to  identify  any  errors  or 
misstatements  in  the  verification  reports 
or  preliminary  results  priorto 
publication  of  these  final  results  of 
review.  HACO's  specific  comments  with 
respect  to  the  verification  are  addressed 
below.  Therefore,  this  review  has  not 
been  prejudiced  by  virtue  of  the  date  on 
which  the  reports  were  released. 

Comment  #5;  Whether  Failure  of 
Verification  Occurred  at  HACO 

HACO  contends  that,  although  the 
Department  treats  its  verification  as  a 
single  visit,  it  in  fact  conducted  two 
separate  verifications,  one  at  HACO  and 
one  at  HACO's  supplier. 

HACO  contends  that  evidence  on  the 
record  in  this  review  does  not  support 
the  Department's  conclusion  that  failure 
of  verification  occurred,  with  either 
HACO  or  HACO's  supplier.  HACO 
further  argues  that  neither  HACO  nor  its 
supplier  at  any  time  refused  to  undergo 
verification  or  failed  to  comply  with  the 
instructions  or  requests  of  the 
Department. 

HACO  claims  that  the  verification  of 
HACO  was  successful.  HACO  states  that 
although  it  provided  complete 
information  throughout  the  verification 
to  support  its  prior  submissions,  the 
Department's  verification  at  HACO  went 
far  beyond  the  requirements  of  verifying 
the  factual  information  supporting 
HACO's  antidumping  submissions. 
HACO  claims  that  the  primary  focus  of 
the  verifiers  was  to  examine  the  separate 
rates  issue,  to  determine  the  number  of 
shipments  occurring  during  the  POR, 
and  to  determine  whether  there  were 
Customs  marking  violations.  HACO 
claims  that  despite  this  focus,  the 
verification  conducted  at  HACO  did  not 
produce  any  evidence  that  would  favor 
the  petitioner's  claims.  HACO  also 
states  that  the  verification  provided 
evidence  that  HACO  did  not  engage  in 
any  Customs  fiaud. 

HACO  further  notes  that  during 
verification  at  HACO  there  was 
confusion  over  how  sales  of  subject 
merchandise  were  transported  between 
HACO  and  the  United  States,  and  points 
to  documentation  already  on  the  record 
of  this  review  in  support  of  its  position 
on  these  issues. 

DOC  Position:  We  agree  that  we 
conducted  two  separate  verifications, 
one  at  HACO  and  one  at  HACO's 
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supplier.  However,  the  cover  letter  to 
our  standard  questionnaire  instructed 
HACO  to  send  the  factors  of  production 
questionnaire,  Section  D,  to  the 
companies  responsible  for  the 
manufacture  of  the  subject  merchandise. 
Therefore,  HACO  was  made  aware  of  its 
responsibility  to  coordinate  the 
responses  of  its  suppliers. 

We  agree  that  the  verification  at 
HACO  itself  was  successful,  despite  the 
minor  discrepancies  noted  in  HACO's 
Verification  Report  between  the 
information  provided  in  HACO's 
questionnaire  response  and  provided  at 
verification.  However,  we  disagree  that 
HACO's  verification  went  far  beyond 
the  requirements  of  substantiating  the 
factual  information  provided  in  its 
antidumping  submissions.  The 
Department  conducted  verification 
using  standard  techniques  and 
procedures  which  were  set  forth  in  the 
verification  ouUine. 

We  disagree  with  HACO's 
characterization  of  the  Department's 
priorities  during  the  verification.  The 
primary  focus  of  the  verifiers  during 
HACO's  verification  was  to  complete 
the  tasks  enumerated  in  the  verification 
outline.  These  tasks  include  an 
examination  of  evidence  of  whether 
there  is  a  de  jure  and  de  facto  absence 
of  PRC  government  control  over  HACO's 
export  activities. 

With  respect  to  the  Customs  marking 
issue,  HACO  placed  information  in 
Exhibit  6  of  its  August  27,  1998 
submission  which  justifiably  led  to  a 
number  of  questions  on  the  part  of  the 
petitioners  concerning  the 
circumstances  surrounding  the  sales 
imder  review.  Consequently,  these 
documents,  and  others,  which  are 
normally  included  in  the 
correspondence  file  and  examined  as  a 
standard  part  of  the  verification  of 
completeness  and  volimie  and  value, 
were  examined  at  verification. 

Finally,  as  the  HACO's  Verification 
Report  shows,  HACO  corrected  the 
terms  of  sale  reported  in  its 
questionnaire  response  prior  to 
verification,  so  that  its  questionnaire 
response  was  in  conformity  to  the 
evidence  concerning  the  transportation 
of  the  subject  merchandise  from  HACO 
to  the  United  States.  Consequently,  we 
disagree  with  HACO's  contention  that 
any  confusion  whatsoever  existed  with 
respect  to  the  matter.  Furthermore,  this 
issue  was  not  among  the  problematic 
"findings"  of  the  verification.  [See 
HACO's  Verification  Report  at  page  2.) 

Comment  #6;  Verification  Failure  at 
HACO's  Supplier 

HACO  states  that  following  the 
successful  verification  of  HACO,  the 


Department  erroneously  concluded  that 
HACO's  supplier  failed  to  cooperate  to 
the  best  of  its  ability  because  of  the 
supplier's  failed  verification. 

tL\CO  disagrees  that  discrepancies 
between  the  questionnaire  response  and 
information  obtained  at  the  verification 
of  HACO's  supplier  were  significant 
enough  as  to  constitute  a  failure  of 
verification.  The  sections  of  the 
questionnaire  response  which  the 
Department  reported  it  was  unable  to 
verify  at  HACO's  supplier,  HACO  says, 
refer  to  factor  inputs  which  were  not  at 
issue  prior  to  verification.  HACO  claims 
that  the  factor  values  reported  in 
questionnaire  responses  were  consistent 
with  the  supplier  company's  records, 
but  that  the  Department  refused  to 
accept  these  records,  instead  requiring 
that  production  factors  be  tied  to  a 
financial  statement  which  HACO's 
supplier  does  not  maintain  in  the 
regular  coiu^e  of  business,  and  therefore 
could  not  provide.  Thus,  HACO  claims, 
the  Department  acted  inconsistently 
with  the  law  at  19  CFR  353.307(d) 
which  requires  the  person  being  verified 
to  provide  the  information  it  used  to 
prepare  the  data  submitted  in  order  to 
verify  the  accuracy  and  completeness  of 
the  submitted  factual  information. 

HACO  cites  five  such  discrepancies 
regarding  factor  inputs,  as  enimierated 
in  the  Facts  Available  Memorandum, 
including  (1)  the  quantity  and  value  of 
the  supplier's  sales  and  production,  (2) 
product  codes  and  sizes,  (3)  the  reported 
weights  of  the  inputs  vs.  the  verified 
weights,  (4)  the  labor  hours,  and  (5) 
energy  consumption.  HACO  points  out 
that  a  financial  statement  would  not 
serve  the  purpose  of  verifying  factor 
inputs  because,  while  it  may  help 
determine  the  number  of  nails  or 
bristles  purchased,  it  would  not  reveal 
their  weights  or  how  much  were  used  in 
each  manufactured  brush.  HACO  points 
out  that,  as  a  small  factory,  HACO's 
supplier  did  not  maintain  a  detailed 
financial  statement,  and  the  Department 
should  consider  verification  in  that* 
context.  Thus,  HACO  states,  the 
Department's  requirement  that  HACO 
provide  a  financial  statement  which 
could  trace  factor  inputs  was  both 
incorrect  and  inconsistent  with  the  law. 

DOC  Position:  We  disagree  with 
HACO  that  its  supplier  was  able  to 
substantiate  its  questionnaire  response. 
We  note  that  at  no  time  during  the 
verification  or  in  the  preliminary  results 
of  review,  did  the  Department  attribute 
the  verification  failiu«  of  HACO's 
supplier  to  the  quality  of  its  financial 
statements.  For  the  reasons  set  forth  in 
the  Supplier's  Verification  Report, 
Adverse  Facts  Available  Memorandum, 
and  Preliminary  Results,  and  reiterated 


below,  HACO's  supplier  did  not 
successfully  substantiate  its 
questionnaire  response.  At  verification, 
the  Department  was  not  able  to  confirm 
the  quantity  of  paintbrushes  produced 
by  the  factory.  We  could  not  confirm 
which  merchandise  was  actually 
shipped  to  the  United  States,  nor 
confirm  that  the  paintbrushes  presented 
for  the  confirmation  of  factor  values 
were  the  same  as  the  merchandise 
shipped  to  the  United  States.  We  foimd 
that  the  weights  of  the  paintbrush 
components  examined  at  verification 
differed  significantly  from  the  reported 
weights.  We  noted  that  HACO's  supplier 
could  not  confirm  the  reported  number 
of  labor  hours  required  to  produce  the 
subject  merchandise.  We  noted  that  the 
energy  consumption  rate  could  not  be 
confirmed  despite  the  fact  that  HACO 
accurately  reported  its  total  energy 
consumption,  because  the  Department 
could  not  confirm  the  total  quantity  of 
brushes  produced.  (See  Supplier's 
Verification  Report  at  pages  1,  2  and  8.) 
In  sum,  HACO's  supplier  was  not  able 
to  substantiate  a  single  per-imit  factor 
quantity  that  it  provided  to  the 
Department  in  its  questionnaire 
response.  Therefore,  we  considered  the 
verification  of  HACO's  supplier  to  be  a 
failed  verification. 

Comment  #7:  Verification  Procedures 

HACO  claims  that  the  verifiers  were 
not  familiar  with  the  subject 
merchandise  and  had  unreasonable 
expectations  regarding  records  kept  in 
the  ordinary  course  of  business  at 
HACO.  HACO  further  argues  that  the 
Department's  conclusion  of  AFA  is 
imreasonable  in  that  it  imposes  a 
requirement  that  HACO  maintain 
records,  in  this  case  financial 
statements,  to  satisfy  the  verification 
methodology. 

The  petitioner  claims  that  this  review 
was  conducted  in  accordance  with  the 
Department's  standard  practice,  and  that 
when  the  verifiers  encountered 
problems  verifying  factor  data  they  gave 
HACO  numerous  opportunities  to  verify 
data  by  alternative  means. 

DOC  Position:  The  Department 
conducted  HACO's  verification  using 
standard  verification  procedures  and 
following  the  agenda  provided  in 
advance  in  the  verification  outline.  See 
Supplier's  Verification  Report.  HACO 
has  failed  to  identify  any  verification 
procedure  the  Department  used  that  was 
flawed,  out  of  the  ordinary,  or 
inconsistent  with  the  verification 
outline.  HACO  has  failed  to  identify  in 
what  way  the  Department  failed  to 
understand  the  subject  merchandise, 
which  is  a  common  household  item, 
and  what  impact  this  alleged . 


misimderstanding  had  on  the 
verification. 

HACO  has  foiled  to  identify  in  what 
way  the  Department  had  unreasonable 
expectations  concerning  the  records  its 
supplier  may  have  kept.  The 
Department  has  never  questioned  the 
reasonableness  of  the  records  kept  by 
HACO's  supplier,  but,  rather,  it  has 
noted  that  those  records  either  do  not  or 
cannot  substantiate  the  information 
provided  in  the  questionnaire  response. 
[See  Supplier's  Verification  Report, 
Facts  Available  Memorandum.) 

As  the  Department  has  previously 
stated  in  this  notice,  there  is  no 
evidence  on  the  record  that  suggests  that 
the  Department  required  HACXD's 
supplier  to  maintain  a  detailed  financial 
statement  or  to  use  that  financial 
statement  to  trace  factor  inputs. 
Therefore,  the  Department  maintains 
that  HACO's  supplier  did  not  fail 
verification  as  a  result  of  flawed 
verification  procedures. 

Comment  #8:  Verification  of  Total 
Production  Quantities 

HACX3  claims  that  the  Department 
examined  production  records  at 
verification  and  confirmed  that  the 
number  of  brushes  produced  was 
similar  to  the  hgate  reported  in  the 
questionnaire  response.  HACO  further 
argues  that  although  it  provided  its 
entire  1997  production  records  at 
verification  and  even  though  the 
reported  total  quantity  of  production  at 
HACO's  supplier  was  verified  in  terms 
of  total  quantity  of  orders  produced,  the 
Department  rejected  this  data  because 
the  factory  was  unable  to  provide  a 
reflection  of  this  production  data  in  a 
financial  statement.  HACO  contends 
that  the  Department's  conclusion  that 
HACO's  supplier  was  unable  to 
demonstrate  the  total  quantity  of  sales 
in  a  financial  statement  is  unreasonable 
because  it  required  HACO's  supplier  to 
provide  documentation  not  produced  in 
the  ordinary  course  of  business. 

HACO  disagrees  that  its  supplier's 
inventory  records  were  "not  kept  with 
sufficient  accuracy  to  determine 
quantity  sold  since  finished  goods 
usually  were  not  entered  into 
inventory,"  because,  it  contends,  the 
record  shows  that  HACO's  supplier 
produces  to  order.  HACO  points  out  that 
at  HACO's  supplier,  the  verifiers  found 
no  discrepancies  between  production 
orders  and  the  quantities  written  on 
work  orders,  and  claims  that  the 
production  orders  verified  at  HACO's 
supplier  were  consistent  with  the 
questionnaire  responses. 

HACO  also  claims  that  the 
Department  could  not  identify 
production  orders  for  the  sales  covered 
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by  this  review  and  that  it  reviewed 
evidence  at  verification  as  to  why  this 
was  not  possible.  HACO  further 
contends  that  the  production  records 
that  it  presented  to  the  Department  for 
its  demonstration  of  the  per-unit 
calculation  for  labor  represent  the 
production  records  for  the  merchandise 
that  was  produced,  since  it  is  the  only 
time  in  1997  when  both  two-  and  four- 
inch  brushes  were  produced. 

Finally,  HACO  claims  that  the 
verifiers  concluded  that,  since  HACO's 
supplier  did  not  have  production 
records  for  the  actual  brushes  that  were 
shipped,  the  information  provided  at 
verification  did  not  confirm  the 
information  reported  in  the 

auestionnaire  response.  HACO  claims 
lat  its  supplier  reported,  and  the 
Department  verified,  the  total  quantity 
of  paintbrush  production  during  the 
POR,  including  the  records  for  October 
1997,  the  only  month  when  both  two- 
and  four-inch  brushes,  were  produced. 

The  petitioner  notes  an  apparent 
inconsistency  in  HACO's  comments, 
calling  into  question  HACO's  claim  that 
the  factory  produces  only  to  order  and 
does  not  sell  fit>m  stock. 

DOC  Position:  We  disagree  with 
HACO  that  the  best  measure  of  the  total 
quantity  of  production  at  HACO's 
supplier  is  \he  total  number  of 
paintbrushes  reflected  in  the  completed 
production  orders  during  the  POR.  Page 
5  of  the  Supplier's  Verification  Report 
notes  that  HACO's  supplier  did  not  have 
production  orders  for  all  of  its  piuchase 
orders,  and  that  the  production  orders 
for  the  merchandise  which  was  shipped 
to  the  United  States  were  specifically 
missing.  The  Supplier's  Verification 
Report  delineates  the  Department's 
attempt  to  tie  the  total  niunber  of 
paintbrushes  reflected  in  the  completed 
production  orders  to  some  other 
independent  record  kept  in  the 
company,  such  as  the  total  quantity  of 
paintbrushes  entered  into  fiiiished 
goods  inventory,  shipped,  or  sold 
during  the  POR.  As  documented  in  the 
Supplier's  Verification  Report,  HACO's 
supplier  did  not  have  adequate 
inventory  records  to  show  the  quantity 
of  brushes  entered  into  finished  goods 
inventory,  or  the  quantity  of  brushes 
shipped  during  the  POR.  In  addition, 
HACO's  supplier  did  not  have  picking 
tickets,  shipping  vouchers,  packing  lists 
or  truck  manifests  that  could  confirm 
the  number  of  brushes  shipped  during 
the  POR.  See  Supplier's  Verification 
Report  at  pages  4  and  5.  The  report 
further  details  the  Department's  efforts 
to  use  the  daily  production  reports  to 
confirm  the  number  of  brushes 
completed  during  the  POR,  and  to  trace 
from  the  purchase  order  to  the 


production  order,  and  firom  the 
production  order  back  to  the  purchase 
order.  None  of  these  records  were  kept 
in  sufficient  detail,  acciuacy  or 
completeness  to  allow  us  to  confirm  the 
total  nimiber  of  paintbrushes  produced. 
As  a  result,  the  Department  concluded 
that  it  could  not  verify  the  total  nxunber 
of  paintbrushes  produced  by  HACO's 
supplier  during  the  POR. 

The  Department  did  not  require 
HACO's  supplier  to  produce  or  to 
maintain  any  financial  docimients  that 
it  does  not  keep  in  the  ordinary  course 
of  business.  HACO's  supplier  placed  a 
copy  of  its  financial  statements  for  both 
calendar  year  1996  and  calendar  year 
1997  in  exhibit  4  of  its  July  20,  1998 
supplemental  questionnaire  response. 
HACO's  supplier  presented  original 
copies  of  these  (imaudited)  financial 
statements  upon  request  at  verification. 
Consequently,  HACO's  protests  that  the 
financial  statements  had  been  prepared 
only  one  time  in  its  history  contradict 
record  evidence  in  this  review. 

Comment  #9:  Verification  of  Product 
Codes  and  Sizes 

HACO  disagrees  that  the  verifiers 
were  unable  to  verify  product  codes  and 
sizes,  and  claims  that  although  the 
brushes  sold  to  the  United  States  were 
distinguishable  on  the  sales 
documentation  between  HACO  and  its 
supplier  by  both  product  code  number 
and  size,  the  verifiers  erroneously 
confused  the  product  codes  that  HACO 
used  with  its  customer  with  the  product 
codes  used  by  its  supplier.  HACO 
fiBther  claims  that  because  the  brushes 
are  sold  not  by  code  number,  but  by 
dimensions  (i.e.,  size),  the  confusion 
resulting  from  the  verifiers'  lack  of 
familiarity  Mdth  the  product  codes 
cannot  be  the  basis  for  HACO's  supplier 
failing  verification. 

DOC  Position:  We  disagree  that  the 
product  codes  were  a  source  of 
confusion  resulting  in  the  Department's 
inability  to  confirm  which  merchandise 
was  actually  shipped  to  the  United 
States.  All  of  the  sales  documentation 
presented  at  HACO  confirmed  the 
information  reported  in  the 
questionnaire  response  concerning  the 
product  codes  and  the  composition  of 
the  sales  covered  by  this  review.  See 
Supplier's  Verification  Report  at  page  5. 
However,  HACO's  supplier,  the 
manufacturer  of  the  merchandise, 
claimed  at  verification  that  the 
merchandise  shipped  to  the  United 
States  diffiered  slightly  from  the 
merchandise  that  was  reported  in 
HACO's  May  13, 1998  submission. 
HACO's  supplier  provided  the  codes  of 
the  brushes  that  were  shipped  and  those 
that  were  originally  ordered.  Although 
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these  were  different.  HACO's  supplier 
claimed  that  the  brushes  were  of  similar 
product  models  and  were  somewhat 
interchangeable.  (See  Supplier's 
Verification  Report  at  page  5.)  We  noted 
in  our  report  that  we  could  not 
substantiate  the  company's  statement 
because  no  samples  of  the  brushes 
shipped  to  the  United  States  were  on 
hand  to  compare  to  the  samples  given 
to  the  Department  for  the  purpose  of 
weighing.  We  noted  that  HACO's 
supplier  had  no  existing  product  code 
list  to  which  we  could  compare 
descriptions  of  the  product  codes  noted 
on  the  invoices  of  the  reported 
shipments  with  the  product  codes  that 
HACO's  supplier  claimed  it  had  sold  to 
HACO.  FinaDy,  we  note  that  HACO's 
explanation  that  the  difference  in 
product  codes  was  due  to  the  fact  that 
HACO  used  different  product  codes 
with  its  customer  and  its  supplier  is  not 
substantiated  by  record  evidence. 
Therefore,  for  these  final  results  of 
review,  we  maintain  that  the 
Department  cannot  ascertain  the 
product  codes  and  sizes  of  the 
merchandise  that  HACO  shipped  to  the 
United  States.  (See  Proprietary  Issues 
Memorandum  for  additional 
discussion.) 

Comment  #20;  Verification  of  Factor 
Input  Values 

HACO  disagrees  that  the  reported 
weights  of  brushes  or  individual 
component  factors  were  unable  to  be 
confirmed  at  verification,  claiming  that, 
with  the  exception  of  some  variance,  the 
actual  weights  recorded  at  verification 
generally  confirmed  the  submission 
data.  HACO  also  disagrees  with  the 
verifiers'  claim  that  problems  in 
confirming  these  weights  at  verification 
were  due  to  the  absence  of  ongoing 
production,  since  the  record  shows 
production  of  brushes  at  the  factory. 
HACO  further  argues  that  the  record 
indicates  verifiers  did  not  ask  to  check 
this  production.  Had  the  verifiers 
checked  the  standard  costs  of  brushes  in 
assembly  diuing  verification,  HACO 
claims,  this  would  have  corroborated 
the  standard  cost  methodology. 

ZJOCPosifion;  There  is  no  evidence 
on  the  record  that  HACO's  supplier  uses 
a  standard  cost  system  for  paintbrushes 
produced  in  the  factory.  Rather,  at 
HACO's  supplier,  "a  computer 
accounting  program  produces 
worksheets  to  show  costs  for  each 
order,"  which  indicates  that  HACO's 
supplier  uses  a  job  order  cost 
accounting  system  rather  than  a 
standard  cost  system  for  its  own 
piuposes.  See  Supplier's  Verification 
Report  at  3. 


HACO's  supplier  provided  a  cost 
sheet  at  verification  (verification  exhibit 
23),  but  this  was  worked  out  specifically 
for  the  shipments  covered  by  this 
review  in  preparation  for  the 
verification.  This  worksheet  does  not 
constitute  a  standard  cost  for  this 
product,  nor  does  it  indicate  that 
HACO's  supplier  has  any  other  standard 
cost  system  in  place. 

The  Supplier's  Verification  Report 
demonstrates  that  there  is  a  substantial 
difference  between  the  reported  weight 
of  each  input  and  the  weight  found  at 
verification.  The  verifiers  could  not 
confirm  whether  the  single  two-inch 
and  foiu'-inch  brushes  presented  at 
verification  were  identical  to  the  ones 
that  were  shipped.  See  Supplier's 
Verification  Report  at  5.  As  noted  in  the 
Supplier's  Verification  Report  at  page  7, 
because  HACO's  supplier  provided  only 
one  sample  each  of  a  two-inch  and  four- 
inch  brush,  and  two  samples  of  each  of 
the  component  parts  found  in  a  two- 
inch  and  foiu-inch  brush,  the 
Department  was  precluded  from  using  a 
sound  methodological  approach  in 
determining  the  actual  weight  of  the 
factor  inputs.  Nevertheless,  the 
Department  weighed  the  brushes  and 
components  presented  at  verification 
and  determined  that  they  were  not  the 
brushes  or  component  parts  that  were 
used  to  prepare  the  questionnaire 
response. 

HACO's  argimient  that  the  standard 
costs  of  brushes  could  be  checked 
diu'ing  the  assembly  and  would  have 
corroborated  the  standard  cost 
methodology  of  HACO's  supplier 
contradicts  the  record.  As  we  noted 
above,  there  is  no  evidence  on  the 
record  to  suggest  that  HACO's  supplier 
used  a  standard  cost  system  to 
determine  its  cost  of  production. 
Furthermore,  the  evidence  on  the  record 
indicates  that  the  subject  merchandise 
was  not  in  production  during  the 
verification.  Consequently,  an 
examination  of  any  records  of  the 
brushes  in  assembly  during  the 
verification  would  not  substantiate  the 
Information  presented  in  the 
questionnaire  response. 

Comment  #1 1 :  Verification  of  Material 
Factor  Input  Values 

HACO  states  that  although  the 
physical  dimensions  of  the  subject 
merchandise  were  shown  on  the 
invoices  and  purchase  orders  at  issue, 
the  verifiers  did  not  measure  the 
physical  dimensions  of  any  sample 
inputs  that  they  weighed.  Thus,  HACO 
argues,  the  record  does  not  indicate  how 
great  the  differences  were  between 
reported  and  sample  inputs.  HACO 
further  states  that  the  weights  of  the 


sample  inputs  varied,  and  that  the 
record  does  not  indicate  that  the 
verifiers  tested  the  accuracy  of  the  scale. 

HACO  notes  the  following  problems 
and  discrepancies  in  the  verification  of 
each  of  the  factor  inputs  below:  (a) 
Brushes:  HACO  notes  that  the  verifiers 
weighed  two  sample  brushes,  and  the 
difference  between  reported  and  sample 
brush  weights  was  negligible;  HACO 
states  that  thie  reported  weights  were 
greater  than  the  sample  weights, 
indicating  HACO  did  not  imderreport 
the  weight  of  the  brushes;  (b)  Bristles: 
HACO  states  that  the  verifiers  weighed 
the  bristles  but  did  not  measiu-e  the 
bristles  for  length,  and  states  that  the 
bristle  weights  varied  each  time  they 
were  weighed,  calling  into  question  the 
accuracy  of  the  scale;  (c)  Ferrule:  HACO 
states  that  the  ferrule  is  the  most 
important  sample  weight  because 
HACO's  supplier  produced  it,  making  it 
the  only  material  factor  over  which  it 
had  control.  HACO  further  states  that 
the  weights  taken  of  the  ferrule  were 
consistent,  and  that  the  sample  weights 
were  less  than  the  reported  weights. 
HACO  claims  that  ferrule  weights 
suffered  from  the  same  errors  as  those 
for  bristles,  indicating  that  the  scale  was 
not  precise;  (d)  Handles:  HACO  claims 
that  the  verifiers  never  measured  the 
physical  dimensions  of  the  handles,  and 
that  the  handle  weights  recorded  at 
verification  suffer  from  the  same 
problems  as  the  other  inputs;  (e)  Nails: 
HACO  submits  that  nails  should  be 
disregarded  because  the  verifiers  failed 
to  measure  them  and  failed  to  note  that 
different  brush  sizes  use  different  size 
nails.  HACO  further  submits  that  the 
substantial  differences  between  reported 
and  sample  weights  render  the  weighed 
nails  incomparable  to  those  used  on  the 
subject  merchandise;  (f)  Epoxy:  HACO 
states  that  the  verifiers  did  not  attempt 
to  weigh  the  per-vmit  amount  of  epoxy 
consumed,  and  that  the  amoimt  of 
epoxy  used  on  a  brush  would  be 
difficult  to  determine  by  weighing. 
HACO  notes  that  the  purchase  and 
consumption  records  of  epoxy  were 
available  to  the  verifiers;  (g)  Weighing: 
HACO  claims  that  discrepancies  in  the 
weights  indicate  a  flawed  verification 
methodology.  HACO  disagrees  with  the 
statement  in  the  Supplier's  Verification 
Report  that  the  scale  was  accurate  to  a 
gram,  stating  that  the  scale  was 
calibrated  in  grams,  but  not  accurate  or 
tested  to  determine  accuracy.  HACO 
claims  that  factory  officials  offered  to 
provide  a  more  acciuate  scale  but  the 
verifiers  did  not  accept  the  offer.  HACO 
also  submits  that  variations  between 
sample  and  reported  weights  were  small 
and  that  weights  varied  depending  on 
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an  item's  location  on  the  scale.  HACO 
further  states  that  the  Department's 
worksheet  from  the  actual  weighing  was 
omitted  firom  the  record  without 
explanation. 

The  petitioner  comments  that  any 
deficiencies  in  either  the  paintbrush 
samples  or  the  scale  provided  by  HACO 
to  weigh  inputs  at  verification  were 
within  HACO's  power  to  control.  The 
petitioner  states  that  the  Department 
was  precluded  from  using  a  soimd 
methodological  approach  because  it  was 
imable  to  verify  HACO's  factors  of 
production  data,  citing  19  U.S.C. 
§  1677m{i)  (section  782(i)  of  the  Act) 
where  the  statute  precludes  the 
Department  from  using  data  that  caimot 
be  verified,  and  Extruded  Rubber 
Thread  From  Malaysia,  Final  Results  of 
Antidumping  Administrative  Review  63 
FR  33588,  33589  (June  20, 1997) 
[Rubber  Thread)  where  the  Department 
stated  that "  using  [erroneous  and 
imverified]  information  woidd  require 
the  Department  to  use  information  that 
it  knows  is  incorrect,  unverified,  or 
both."  Thus,  the  petitioner  concludes, 
the  record  demonstrates  that  the 
Department  conducted  verification  in 
accordance  with  standard  procedures 
and  treated  HACO  fairly. 

DOC  Position:  HACO's  claim  that  the 
Department  did  not  measure  the  actual 
physical  dimensions  of  the  brushes 
presented  at  verification  is  true  but 
irrelevant  to  the  success  of  the 
verification,  since  the  factor  values  for 
all  components  of  the  paintbrushes  were 
reported  in  kilograms.  If,  for  example, 
the  brushes  had  identical  dimensions, 
but  different  weights,  based  on  the  use 
of  harder  or  softer  wood  in  the  handle, 
HACO's  supplier  would  still  fail  the 
verification.  HACO  was  fi«e  to  ask  the 
Department  to  measure  the  physical 
dimension  of  the  brushes  at  verification, 
if  it  thought  such  a  measurement  might 
be  relevant,  but  it  did  not  do  so. 

Thet)epartment  used  HACO's 
supplier's  scale  at  the  verification.  It 
was  a  balance  type  of  scale,  used  for 
objects  which  weigh  less  than  one 
kilogram  and  accurate  to  the  nearest 
tenth  of  a  gram.  The  Department  had  no 
reason  to  question  the  accuracy  of  the 
scale  and  no  ability  to  calibrate  it  if  its 
measiu«ments  were  inacciuate. 
Furthermore,  there  is  no  evidence  on 
the  record  to  support  HACO's  claim  that 
its  supplier  offered  to  provide  a  more 
accurate  scale  during  the  verification. 

With  respect  to  the  problems  and 
discrepancies  outlined  above,  we  note 
the  following:  (a)  Brushes:  HACO  failed 
to  demonstrate  that  the  brushes 
presented  at  verification  were  the  same 
product  model  as  the  brushes  that  were 
shipped  to  the  United  States.  In 


addition,  since  the  weight  of  these 
brushes  differed  significantly  from  the 
weight  reported  in  the  questionnaire 
response,  HACO  failed  to  demonstrate 
that  the  brushes  presented  at 
verification  were  the  same  ones  that 
were  used  to  prepare  the  questionnaire 
response.  If  there  were  only  one  sample 
brush  of  the  merchandise  shipped  to  the 
United  States,  it  should  weigh  just  as 
much  at  verification  as  it  did  when  the 
response  was  prepared.  Contrary  to 
HACO's  claims,  the  percentage 
difference  in  the  weights  reported  in  the 
questionnaire  response  and  foimd  at 
verification  are  significant  and  call  into 
question  the  integrity  of  the  entire 
questionnaire  response,  regardless  of 
whether  the  weights  measured  at 
verification  were  higher  or  lower  than 
the  ones  reported  in  the  questionnaire 
response;  (b)  Bristles:  The  Department 
did  not  measure  the  length  of  the 
bristles  presented  to  the  verifiers  during 
verification  since  bristle  length  was  not 
reported  to  the  Department  prior  to 
verification,  or  relevant  to  verify  the 
bristle  weight  reported.  AH  factors  of 
production,  including  the  material 
factors  for  brush  bristles,  were  reported 
in  kilograms  in  the  questionnaire 
response.  Therefore,  the  Department  did 
not  have  any  reason  to  measure  bristle 
length  at  verification.  The  Department 
weighed  the  sample  bristles  provided  by 
HACO's  supplier  at  verification,  ff  these 
were  the  incorrect  type  of  bristles,  they 
were  nevertheless  presented  to  the 
Department  as  the  same  bristles  that 
were  used  to  make  the  merchandise 
shipped  to  the  United  States  and  for 
preparation  of  the  questionnaire 
response.  There  is  no  evidence  on  the 
record  to  suggest  that  the  bristles  were 
weighed  more  than  one  time.  Finally, 
the  difference  between  the  figiues  foimd 
at  verification  and  those  reported  in  the 
questionnaire  response  was  significant 
and  further  called  into  question  the 
integrity  of  the  questionnaire  response; 
(c)  Ferrule:  Since  ferrules  are  made  by 
cutting  long  strips  of  metal  into  ten  or 
more  shorter  widths  by  manually 
pushing  the  strips  through  a  guillotine- 
like press,  they  are  subject  to  large 
variations  in  size  and  weight  from  one 
piece  to  another.  Consequently,  it  was 
up  to  HACO's  supplier  to  have 
sufficient  ferrules  on  hand  to  determine 
an  average  weight,  or  to  otherwise 
demonstrate  that  the  figures  reported  in 
the  questionnaire  response  were 
accurate.  At  verification,  we  found  a 
significant  difference  between  the 
figures  reported  in  the  response  and  the 
weights  of  the  ferrules  measiued  at 
verification.  This  difference  calls  into 
question  the  integrity  of  the  preparation 


of  the  questionnaire  response,  so  that  it 
is  immaterial  whether  the  weight 
reported  in  the  questionnaire  response 
is  higher  or  lower  than  the  weight  found 
at  verification;  (d)  Handles:  Whether  the 
Department  measiu^d  the  physical 
dimensions  of  the  handles  is  irrelevant 
to  this  case.  At  verification,  the 
Department  examined  HACO's 
inventory  room  and  found  a  wide 
variation  in  the  type  of  wood  that  is 
used  in  producing  paintbrushes.  Two 
brushes  with  the  same  dimensions 
could  have  significantly  different 
weights,  depending  on  whether  one 
used  a  heavy-weight  or  light-weight 
wood.  HACO  failed  to  present  the 
Department  with  the  production  orders 
for  the  merchandise  under  review,  or  to 
otherwise  provide  the  technical 
specifications  of  the  merchandise  that 
was  shipped  to  the  United  States. 
Consequently,  we  cannot  know  whether 
the  handles  presented  to  us  at 
verification  were  the  same  as  the  ones 
that  were  shipped  to  the  United  States 
or  which  were  used  to  prepare  the 
questionnaire  response;  (e)  Nails:  We 
disagree  that  we  failed  to  measure  the 
nails  and  failed  to  note  that  different 
brushes  use  different  size  nails.  We 
made  separate  measurement  of  the  nails 
used  to  produce  two-inch  and  four-inch 
brushes.  The  results  are  recorded  in  the 
Supplier's  Verification  Report.  The 
difference  between  the  reported  figures 
and  the  figiu*es  found  at  verification  is 
so  great  as  to  call  into  question  whether 
the  correct  nails  were  measured. 
However,  since  we  have  no  production 
orders  telling  the  factory  exactly  which 
materials  to  use  in  the  production  of  the 
merchandise  that  was  shipped  to  the 
United  States,  we  cannot  further 
ascertain  which  nails  should  have  been 
measured.  Consequently,  we  weighed 
the  nails  that  were  presented  to  us  at 
verification  as  representing  those  that 
were  used  in  the  production  of  the 
subject  merchanchse.  That  these  weights 
could  be  so  significantly  different  bom 
what  was  reported  further  casts  doubt 
on  the  methods  that  were  used  to 
prepare  the  questionnaire  response;  (f) 
Epoxy:  Epoxy  cannot  be  segregated  from 
the  brush  to  which  it  adheres  for 
weighing  purposes.  Thus,  the  only  way 
to  verify  per-unit  epoxy  consiunption  is 
to  verify  total  epoxy  consumed  per 
brush  type,  and  divide  that  &gaie  by  the 
total  quantity  of  brushes  of  that  type 
produced.  HACO's  supplier  did  not 
have  the  appropriate  data  available  with 
which  to  support  the  per-unit  figure 
reported  in  the  questionnaire  response. 
The  Department  was  iinable  to  verify 
the  total  number  of  brushes  produced  by 
the  factory,  and  HACO's  supplier  did 
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not  have  a  further  breakdown  of  its 
brush  production  by  size  or  product 
model.  Therefore,  even  if  we  had 
reasonable  figures  for  HACO's  supplier's 
total  factory-wide  epoxy  glue 
consiunption,  we  would  have  no 
denominator  with  which  to  calciilate  a 
per-brush  consimiption  rate.  However, 
HACO's  supplier  did  not  report  its  total 
factory-wide  epoxy  glue  consumption 
prior  to  verification  and  there  is  no 
evidence  to  suggest  that  such  figures 
were  presented  at  verification;  (g) 
Weighing:  HACO's  supplier  provided 
the  scale  that  was  used  to  weigh  the 
paintbrushes  and  components  at 
verification,  and  neither  HACO  officials 
nor  officials  from  its  supplier  raised  any 
concerns  about  the  scale.  HACO's  claim, 
in  its  case  brief,  that  the  verifiers  were 
offered  "a  more  accurate"  scale  is  not 
supported  on  the  record. 

For  the  foregoing  reasons,  we  agree 
with  the  petitioner  that  the  information 
presented  at  verification  could  not  be 
verified  and  that  it  is  the  Department's 
practice  not  to  use  information  that  it 
knows  is  incorrect,  unverified,  or  both 
(See  Rubber  Thread).  Consequently,  we 
have  not  used  HACO's  information  in 
calculating  a  dimiping  margin  in  this 
review. 

Comment  #12:  The  Use  of  "Caps"  as  the 
Basis  of  Labor  Factor  Reporting 

HACO  states  that  labor  figures 
provided  in  its  August  27,  1998 
submission  are  based  on  what  it  refers 
to  as  "caps"  because  they  apparendy 
represent  a  sufficienUy  accurate 
standard  cost  for  HACO's  supplier's 
accounting  and  production  pvirposes. 
HACO  notes  that  its  supplier's  workers 
are  paid  on  a  piece-work  basis,  not  an 
hourly  basis.  HACO  disagrees  that  its 
supplier  coidd  not  show  how  it  had 
obtained  the  reported  figures,  because, 
HACO  claims,  its  supplier  reported  total 
labor  used  for  total  number  of  brushes 
in  calendar  year  1997,  and  provided  that 
information  at  verification.  HACO 
disagrees  that  the  figures  presented  at 
verification  were  far  less  than  reported 
figures,  and  claims  that  data  presented 
at  verification  was  just  over  the  cap 
estimate.  HACO  further  argues  that 
brushes  are  produced  in  cumulative 
stages  and  that  the  verifiers  failed  to  add 
the  provided  labor  inputs  data  for  each 
stage  of  the  production  process. 

DOC  Position:  We  disagree  that  what 
HACO  refers  to  as  "caps"  constitute  a 
sufficiently  accurate  basis  to  confirm  the 
labor  factor  values  reported  in  this 
review.  HACO  explained  in  its 
submission  of  August  27, 1998,  that 
caps  were  "estimates."  No  further 
explanation  of  how  caps  were 
determined  was  provided  during  the 


course  of  this  review.  At  verification, 
HACO's  supplier  was  not  able  to 
confirm  any  of  the  reported  values  for 
labor  inputs. 

HACO's  coimsel  attempted  to 
duplicate  the  reported  figures  using 
HACO's  supplier's  daily  production  log 
for  each  step  in  the  production  process. 
However,  since  no  production  records 
were  available  for  the  month  in  which 
production  actually  occurred,  HACO's 
supplier  selected  October  1997,  the  only 
month  for  which  HACO's  supplier  had 
labor  records  for  two-  and  four-inch 
brush  production,  and  demonstrated 
how  such  per-imit  labor  input  figures 
could,  in  theory,  be  derived.  As  page  7 
of  the  Supplier's  Verification  Report 
noted,  the  resulting  figures  differed 
significanUy  from  those  reported  in  the 
questionnaire  response.  In  addition,  the 
figiues  were  not  taken  frt>m  the  month 
in  which  production  of  the  subject 
merchandise  occurred,  as  evidenced  by 
verification  exhibit  25  and  discussed  in 
the  Proprietary  Issues  Memorandum.  As 
the  report  also  noted,  the  Department 
tested  the  reasonableness  of  the  labor 
rate  provided  at  verification  and  foimd 
that  it  was  not  consistent  with  the  labor 
rate  required  to  produce  the  total 
number  of  paintbrushes  that  HACO's 
supplier  claimed  that  it  produced  in  its 
Jime  2, 1998  response. 

The  Department  disagrees  that  what 
HACO's  supplier  refers  to  as  "caps" 
constitute  standard  costs.  Neither 
HACO's  questionnaire  responses 
information  presented  at  verification 
made  any  reference  to  a  standard  cost 
system.  HACO  explained,  in  its 
verification  response  and  at  verification, 
that  its  supplier  pays  its  workers  on  a 
piece-work  basis,  and  all  records 
presented  to  the  Department  were  based 
on  the  actual  nimiber  of  pieces 
produced  during  a  given  shift.  Hence, 
by  definition,  actual  and  not  standard 
costs  were  used  to  prepare  the 
questionnaire  response.  Furthermore, 
contrary  to  HACO's  claims,  the 
Department  evaluated  at  great  length 
and  in  great  detail  all  of  the  labor  data 
presented  for  each  step  in  the 
production  process.  Since  the  figures 
presented  at  verification  did  not  match 
the  information  provided  in  HACO's 
questionnaire  responses,  the  labor  factor 
value  was  not  verified. 

Finally,  HACO's  proposal  that  the 
Department  test  the  labor  time  required 
to  produce  brushes  in  production  at  the 
time  of  verification  would  not  satisfy 
the  Department's  need  to  verify  the 
questionnaire  response  since  none  of 
the  sizes  of  the  merchandise  sold  to  the 
United  States  during  the  FOR  were 
under  production  at  the  time  of  the 
verification. 


Comment  il3:  The  Department's 
Acceptance  of  Caps 

HACO  claims  that  the  verifiers' 
unfamiliarity  with  the  use  of  "caps"  as 
a  standard  cost  for  labor  should  not 
serve  as  a  basis  for  failure  of 
verification,  and  that  the  Department 
has  accepted  caps  in  the  past,  citing 
Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished.  With  or  Without  Handles, 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  63  FR  16758 
16761  {April  6, 1998),  where,  HACO 
argues,  the  Department  recognized  that 
discrepancies  between  reported  and 
actual  figures  are  acceptable  as  long  as 
the  verified  weights  are  reasonable. 

DOC  Position:  We  disagree  that 
"caps"  have  been  regularly  accepted  in 
the  past.  HACO  provided  only  one  case 
as  a  reference.  In  this  one  case,  the  . 
Department  found  discrepancies 
between  the  reported  and  actual  figures. 
The  Department,  in  that  one  case,  found 
the  actual  figures  to  be  acceptable  and 
reasonable.  In  the  current  case,  the 
Department  found  discrepancies 
between  the  reported  figiires  and  the 
figures  presented  at  verffication.  The 
Department  examined  the  information, 
considered  its  reasonableness,  and 
concluded  that  it  varied  so  greatly  from 
the  information  presented  in  the 
questionnaire  response  that  it  could  not 
infer  or  deduce  how  the  information 
presented  in  the  questionnaire  response 
was  derived.  Consequendy,  the 
Department  did  not  consider  the 
information  presented  in  the 
questionnaire  response  as  verified.  (See 
Supplier's  Verification  Report  at  pages  7 
and  8.) 

Comment  #14;  Verification  of  Energy 
Values 

HACO  disagrees  that  the  Department 
could  not  verify  the  energy  figure 
provided  by  HACO's  supplier,  claJhiing 
that  the  electricity  rate  was  reasonable 
and  verified  because  the  Department 
verified  the  total  amount  of  brushes 
produced  in  calendar  year  1997  and 
verified  the  amount  of  electricity  used 
diiring  that  time,  allowing  a  per  unit 
calcidation.  HACO  notes  that  the 
verifiers  imderstood  the  brush  operation 
to  be  the  only  process  involving  use  of 
electricity  other  than  factory  overhead. 

DOC  Position:  We  disagree  that 
HACO's  energy  rate  was  verified.  We 
examined  all  of  HACO's  supplier's 
electricity  bills  for  the  FOR  and  were 
able  to  confirm  the  total  consiunption 
for  the  FOR.  See  Supplier's  Verification 
Report  at  8.  However,  the  determination 
of  the  per-imit  rate  of  electricity 
consumption  requires  an  accurate 


detennination  of  the  number  of  brushes 
produced  during  the  POR.  The 
Department  was  imable  to  confirm  the 
number  of  brushes  produced  during  the 
POR;  consequently,  it  could  not  confirm 
the  accuracy  of  the  reported  per-imit 
electricity  consumption  figures. 
Therefore,  this  item  was  not  verified. 
For  further  explanation,  see  Supplier's 
Verification  Report  at  page  8  and  Facts 
Available  Memorandum. 

Comment  #15:  Disregarding  HACO's 
U.S.  Sales  as  Non-Bona  Fide 

The  petitioner  raised  an  alternative 
argument  in  the  event  that  the 
Department  were  to  reconsider  its  use  of 
AFA  and  use  HACO's  data  to  calculate 
HACO's  margin  for  this  review,  that  the 
Department  should  disregard  any  U.S. 
sales  that  are  not  the  result  of  bona  fide 
arm's-length  transactions,  as  it  did  in 
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Certain  Cut-To-Length  Carbon  Steel 
Plate  from  Romania:  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  47232 
(September  4, 1998)  (Romanian  Plate). 
The  petitioner  asserts  that  evidence  on 
the  record  of  this  review  is  substantially 
similar  to  that  in  Romanian  Plate, 
which  demonstrated  that  the  sales  were 
not  commercially  reasonable,  and 
therefore  not  bona  fide.  As  a  result,  the 
petitioner  argues,  the  sales  of  the  subject 
merchandise  cannot  be  used  to  calculate 
a  new  cash  deposit  rate  for  HACO,  and 
should  therefore  lead  the  Department  to 
rescind  this  administrative  review. 

HACO  claims  that  the  basis  for 
determining  that  the  transaction  was  not 
bona  fide  in  Romanian  Plate  was  that 
the  subject  merchandise  was  resold  at  a 
substantial  loss,  making  the  sale 
commercially  imreasonable,  and  that 


Manufacturer/exporter 


the  exporter  and  importer  were 
affiliated  parties.  In  the  instant  review, 
HACO  contends,  there  is  no  evidence  to 
show  that  sales  were  atypical  or  not 
commercially  reasonable.  On  the 
contrary,  HACO  claims,  the  sales  were 
made  at  arm's-length,  and  that  the 
record  in  this  review  clearly 
demonstrates  the  transaction  at  issue 
was  bona  fide. 

DOC  Position:  We  continue  to  find 
that  the  use  of  AFA  is  appropriate  for 
these  final  results  of  review.  Therefore, 
the  Department  did  not  find  it  necessary 
to  consider  petitioner's  alternative 
argument  to  disregard  HACO's  U.S. 
sales  for  the  purpose  of  this  review. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  dumping 
margin  exists: 


Hetiei  Animal  By-Products  l/E  Cofp. 


Time  period 


02/01/97-01/31/98 


Margin 
(percent) 


351.92 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  paintbrushes  from  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  For  HACO, 
which  has  a  separate  rate,  the  cash 
deposit  rate  will  be  351.92  percent;  (2) 
for  previously-reviewed  PRC  and  non- 
PRC  exporters  with  separate  rates,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period;  (3)  for  all  other  PRC 
exporters,  the  rate  will  be  the  PRC 
coimtry-wide  rate,  which  is  351.92 
percent;  and  (4)  for  all  other  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.401(f) 
of  the  Departaient's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 


liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidiunping 
duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
Sections  751(a)(1)  and  777{i)(l)  of  the 
Act  and  Sections  351.213  and  351.221 
of  the  Department's  Regulations. 

Dated:  May  11, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-12785  Filed  5-19-99;  8:45  am] 

NLUNG  CODE  3S10-08-P 


DEPAFTTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instrumsnts 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Docket  Number:  99-006.  Applicant: 
Harvard  University,  12  Oxford  Street. 
Cambridge,  MA  02138.  Instrument: 
Electron  Microscope,  Model  JEM- 
2010F.  Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instnmient  will  be 
used  to  study  mesoscale  structure  and 
chemical  composition  of  novel  materials 
such  as  semi-conducting  nanowiree, 
carbon  nanotubes  and  nanometallic 
catalyst  and  polymers.  The  objectives  of 
the  investigations  are  to  increase  the 
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understanding  of  mesoscale  materials  in 
several  areas:  their  growth  mechanism, 
chemical  composition,  phases  and 
crystal  structure,  morphology  and  the 
quantum  size  effect.  Application 
accepted  by  Commissioner  of  Customs: 
April  15, 1999. 

Docket  Number:  99-007.  Applicant: 
Baylor  College  of  Medicine,  One  Baylor 
Plaza,  Houston.  TX  77030.  Instrument: 
Electron  Microscope  and  Accessories, 
Model  JEM-3000F.  Manufacturer.  JEOL 
Ltd.,  Japan.  Intended  Use:  The 
instnmient  will  be  used  for  studies  of 
proteins,  viruses,  protein-nucleic  acid 
complexes  and  membrane  receptors, 
which  are  involved  in  a  variety  of 
biological  processes  in  viral 
morphogenesis,  signal  transduction,  ion 
and  molecular  transport  and  catalysis. 
The  experiments  will  include  direct 
imaging  with  the  specimen  embedded 
in  vitreous  ice  and  kept  at  liquid  helium 
temperature  (4K)  diuing  microscopic 
observations.  The  objectives  of  the 
investigations  are  to  record  a 
sufficiently  large  number  of  images  of 
the  ice-embedded  biological  particles  in 
different  orientations.  Application 
accepted  by  Commissioner  of  Customs: 
April  27, 1999. 

Docket  Number:  99-008.  Applicant: 
University  of  California,  San  Diego, 
Cognitive  Science  Department,  9500 
Gihnan  Drive  0515,  La  Jolla,  CA  92093- 
0515.  Instrument:  Operant  Testing 
System.  Manufacturer:  CeNeS  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
the  neural  basis  of  attention  in  rodents 
using  previously  developed  research 
paradigms.  The  experiments  will 
involve  performance-based  measures  of 
attentional  function,  a  five-choice  serial 
reaction  time  task,  and  a  spatial 
orienting  task.  Application  accepted  by 
Commissioner  of  Customs:  April  29, 
1999. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  99-12789  Filed  5-19-99;  8:45  am] 
■UJNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Intamatkxtal  Trade  Administration 

Louisiana  Stats  University;  Notice  of 
Dscision  on  Application  for  Duty-Free 
Entry  of  Sdsntific  Instrument 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  A.M.  and  5  P.M. 
in^Room  4211,  U.S.  Department  of 


Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Docket  Number:  99-003.  Applicant: 
Louisiana  State  University,  Baton 
Rouge,  LA  70803.  Instrument:  Electron 
Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  64  FR 
16913,  April  7, 1999.  Order  Date: 
January  12, 1999. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTCM,  or  any  other  instrument  suited  to 
these  pxirposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-12788  Filed  5-19-99;  8:45  am] 

BIUJNQ  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Maryland,  Baltimore; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5  PM  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Itecision;  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  dockets. ' 

Docket  Number:  98-050.  Applicant: 
University  of  Maryland,  Baltimore, 
Baltimore,  MD  21201.  Instrument: 
Visual  Stimulator  Model  Leonardo. 
Manufacturer:  Lohmaim  Research 
Equipment,  Germany.  Date  of  Denial 


Without  Prejudice  to  Resubmission: 
February  16, 1999. 

Docket  Number:  98-052.  Applicant: 
University  of  Maryland,  Baltimore, 
Baltimore,  MD  21201.  Instrument:  Patch 
Clamp  System.  Manufacturer:  Luigs  and 
Neumann,  Germany.  Date  of  Denial 
Without  Prejudice  to  Resubniission: 
February  16, 1999. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-12786  Filed  5-19-99;  8:45  am] 

BILLING  COOE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

University  of  Illinois  at  Chicago;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5  PM  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC. 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  intended  purposes 
are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket 

Docket  Number:  98-054.  Applicant: 
University  of  Illinois  at  Chicago, 
Chicago,  IL  60607-7059.  Instrument: 
Two-Zone  Mercury  Overpressure 
Annealing  System.  Manufacturer:  Cifer 
SRL,  Italy.  Date  of  Denial  Without 
Prejudice  to  Resubmission:  March  1, 
1999. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-12787  Filed  5-19-99;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

Closed  Meeting  of  the  U.S.  AutomoHve 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  Commerce. 

action:  Notice. 
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summary:  The  APAC  will  have  a  closed 
meeting  on  May  20, 1999  at  the  U.S. 
Department  of  Commerce  to  discuss 
U.S.-made  automotive  parts  sales  in 
Japanese  and  other  Asian  markets. 
DATES:  May  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  U.S.  Department  of 
Commerce,  Room  4036,  Washinqgton, 
D.C.  20230,  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  dftection  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  poUcy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  May  11, 1999,  pursuant 
to  Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
February  25  meeting  of  the  Committee 
and  of  any  subcommittee  thereof, 
dealing  with  privileged  or  confidential 
commercial  information  may  be  exempt 
from  the  provisions  of  the  Act  relating 
to  open  meeting  and  public 
participation  therein  because  these 
items  are  concerned  with  matters  that 
are  within  the  purview  of  5  U.S.C.  552b 
(c)(4)  and  (9)(B).  A  copy  of  the  Notice 
of  Determination  is  avsdlable  for  public 
inspection  and  copying  in  the 


Department  of  Commerce  Records 
Inspection  Facihty,  Room  6020,  Main 
Commerce. 

This  notice  is  being  submitted  later 
than  two  weeks  prior  to  the  meeting  due 
to  the  late  confirmation  of  the  meeting 
date.  APAC  members'  attendance  and 
the  availability  of  government  officials 
to  brief  the  Conunittee  during  the 
meeting  needed  to  be  considered. 

Dated:  May  17. 1999. 
Henry  P.  Misisco, 

Director,  Office  of  Automotive  Affairs. 

[FR  Doc.  99-12784  Filed  5-19-99;  8:45  am) 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904.  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  April  12, 1999,  CEMEX, 
S.A.  de  C.V.  ("CEMEX")  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  /onerican  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  7th  Administrative  review  made 
by  the  International  Trade 
Administration,  respecting  Gray 
Portland  Cement  and  Clinker  From 
Mexico.  A  second  request  was  received 
on  April  12, 1999  irom  Cementos  de 
Chihuahua,  S.A.  de  C.V.  ("CDC").  The 
determination  was  pubfished  in  the 
Federal  Register  (64  FR  13148)  on 
March  17, 1999.  The  NAFTA  Secretariat 
has  assigned  Case  Number  USA-MEX- 
99-1904-03  to  this  request. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Caratina  L.  Alston,  Acting  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  MFORMATUN:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in ' 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
estabhshed  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 


determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  oh  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686), 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  April 
12, 1999,  requesting  panel  review  of  the 
7th  administrative  review  described 
above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  fiUng 
a  Complaint  is  May  12, 1999); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
27, 1999);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  May  21, 199^. 

Caratina  L.  Alston. 

Acting  United  States  Secretary,  NAFTA 
Secretariat. 

[FR  Doc.  99-12685  Filed  5-19-99;  8:45  am) 

aiLUNO  COW  3810-OT-U 


DEPARTMENT  OF  COMMERCE 

Natloftal  Oceanic  and  Atmospheric 
Administration 

p.D.  051799A] 

Tuna  Dealer  Reports 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Proposed  Ckillection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  {44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  19,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910; 
(301) 713-2347. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  NOAA  is 
responsible  for  management  of  the 
Nation's  marine  fisheries.  In  addition, 
NOAA  must  comply  with  the  United 
States'  obligations  imder  the  Atlantic 
Tunas  Convention  Act  of  1975  (16 
U.S.C.  971  et  seq.).  The  National  Marine 
Fisheries  Service  (NMFS)  collects 
information  via  dealer  reports  to 
monitor  the  U.S.  catch  of  tima  in 
relation  to  the  quota,  thereby  ensuring 
that  the  United  States  complies  with  its 
international  obUgations  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
Provisions  of  the  domestic  regulations 
are  also  monitored  through  this 
collection  of  information,  such  as 
compliance  with  area  closures,  fishing 
seasons,  and  subquotas  by  gear  type 
and/or  user  group.  This  information 
provides  the  catch  data  necessary  to 
assess  the  status  of  tuna  resources. 
Assessments  are  conducted  and 
presented  to  ICCAT  annually.  The  data 
provide,  in  part,  the  basis  for  ICCAT 
management  recommendations  which 
become  binding  on  member  nations.  In 
addition,  dealer  reports  provide 


essential  information  for  domestic 
management  policy  and  rule  making. 
This  collection  also  includes  imports  of 
Pacific  bluefin  tima. 

n.  Method  of  Collection 

Dealers  who  buy,  sell,  or  receive  for 
commercial  purposes  any  large  medium 
or  giant  size  class  Atlantic  bluefin  tima 
are  required  to  report  all  transactions  to 
NMFS  via  daily  and  biweekly  reporting 
forms.  These  forms  collect  certain 
information  for  each  Atlantic  bluefin 
tuna  that  is  sold  at  landing.  Dealers  who 
purchase  any  other  types  or  sizes  of 
Atlantic  tuna,  or  Pacific  coast  dealers 
who  export  or  import  bluefin  tima,  are* 
required  to  submit  biweekly  reports 
only.  Dealers  must  affix  a  tag  to  the  tail 
of  each  bluefin  tima,  record  these  tag 
numbers  on  biweekly  reports,  and  add 
the  tag  numbers  to  the  label  of  any 
packages  of  tuna  parts  to  be  transported 
for  domestic  use  or  export.  Anglers  who 
catch  giant  or  medium-sized  Atlantic 
bluefin  tuna  must  also  submit  daily 
reports. 

m.  Data 

OMB  Number:  0648-0239 

Form  Number:  None 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection 

Affected  public:  Business  or  other  for- 
profit  (tuna  dealers),  individuals 

Estimated  Number  of  Respondents: 
432 

Estimated  Time  Per  Response:  3 
minutes  for  daily  reports,  14  minutes  for 
biweekly  Atlantic  bluefin  tuna  report, 
24  minutes  for  the  Pacific  biweekly 
report,  14  minutes  for  the  biweekly 
report  on  other  Atlantic  timas,  and  10 
minutes  for  tagging  and  recording  the 
tag  nimibers  of  bluefin  tuna. 

Estimated  Total  Annual  Burden 
Hours:  1,039  hours 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditiires) 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  13, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  99-12765  Filed  5-19-99;  8:45  am] 
mXMG  CODE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Pntent  To  Renaw  Information  Collection  No. 
3038-0033] 

Public  Infonnation  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0033,  Regulation  Governing  Notification 
of  Legal  Proceedings,  which  is  due  to 
expire  September  30, 1999.  The 
infonnation  collected  piirsuant  to  this 
rule  is  designed  to  assist  the 
Commission  ia  monitoring  legal 
proceedings  involving  the 
responsibilities  imposed  on  contract 
markets  and  their  officials  and  futures 
commission  merchants  and  their 
principals  by  the  Commodity  Exchange 
Act,  the  Conmiission's  enabling 
legislation,  or  otherwise.  In  compUance 
with  the  Paperwork  Reduction  Act  of 
1995,  the  Commission  solicits 
comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  of  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronics  submission 
of  responses. 

Dates:  Comments  must  be  received  on 
or  before  July  19, 1999. 
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Addresses:  PeTSons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Office,  1155  21st  Street  NW,  , 
Washington,  DC  20581,  (202)  418-5160. 


Title:  Regiilation  Governing 
Notification  of  Legal  Proceedings. 

Control  Number:  3038-0033. 

Action:  Extension. 


Respondents:  Contract  Markets  and 
their  officials  and  Futures  Commission 
Merchants  and  their  principals. 

Estimated  Annual  Burden:  10  hours. 


Respondents 

Regulation 
(17CFR) 

Estimated 
number  of  re- 
spondents 

Annual 
responses 

Est.  avg. 
hours  per 
response 

Contract  markets  and  ttieir  officials  and  futures  cofnmission  nierchants  ar»d 
ttieir  principals 

1.60 

100 

1 

.10, 

Issued  in  Washington,  DC  May  12, 1999. 
lean  A.  Webb, 

Secretary  to  the  Commission. 
[FR  Doc.  99-12686  Filed  5-1^-99;  8:45  ami 

BILUNG  CODE  6351-01-H 


COMMODTTY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  2:00  p.m.,  Wednesday, 
May  26, 1999. 

place:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12863  Filed  5-18-99;  1:07  pml 

BHJJNG  CODE  63S1-01-M 


COMMODITY  HJTURES  TRADII^G 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  June 
4, 1999. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12864  Filed  5-18-99;  1:07  pm] 

BIUJNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday,  June 

7,1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12865  Filed  5-28-99;  1.-07  pm] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  June 

11, 1999. 

PLACE:  1155  21st  SL,  NW,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  99-12866  Filed  5-18-99;  1:22  pm] 

BIUJNG  CODE  e712-«1-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  lyieeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futiues  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday,  June 

14, 1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12867  Filed  5-18-99;  1:22  pm) 

BUMQ  CODE  sna-m-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETtt«G: 

Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  11:00  a.m.,  Friday,  June 
18, 1999. 

PLACE:  1155  21st  St,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12868  Filed  5-18-99;  1:22  pm] 

BHJJNG  CODE  6K1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDMQ  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday.  June 
21. 1999. 

PLACE:  1155  2l8t  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

{FR  Doc.  99-12869  Filed  5-8-99;  1:22  p.m.] 

BHJJNQ  CODE  SSSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.  Friday.  June 

25.  1999. 

place:  1155  21st  St.,  NW..  Washington. 
D.C.,  9th  Floor  Conference. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-12870  Filed  5-18-99;  1:22  pm] 

BtLUNQ  CODE  B361-01-«l 


COMMODTTY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday,  June 

28.  1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  99-12871  Filed  5-18-99;  1:22  pm] 

BHJJNQ  COOE  8351-01-H 


DEPARTMENT  OF  EDUCATION 

Natkmai  Assessnnent  Governing  Board 

AGENCY:  National  Assessment  - 
Governing  Board;  Department  of 
Education. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Assessment 
Governing  Board  requests  public 
comment  on  two  draft  documents  it  has 
prepared  for  submission  to  Congress 
and  the  President.  The  first  document, 
required  imder  section  305(c)(1)  of  the 
FY  1999  Omnibus  Budget  Act  (the  Act). 


provides  a  suggested  statement  of  the 
purpose,  intended  use,  definition  of  the 
term  "voluntary,"  and  the  means  of 
reporting  results  for  the  proposed 
voluntary  national  tests  in  4th  grade 
reading  and  8th  grade  mathematics.  The 
second  document,  entitled  "National 
Assessment  of  Educational  Progress: 
Design  200Q-2010,"  describes  how 
improvements  in  the  National 
Assessment  of  Educational  Progress  will 
be  implemented  during  the  2000-2010 
period.  Interested  individuals  and 
organizations  are  invited  to  provide 
written  comments  to  the  Governing 
Board. 

Written  Comments:  Written 
comments  must  be  received  by  June  9, 
1999  at  the  following  address:  Mark  D. 
Musick,  Chairman  (Attention:  Ray 
Fields),  National  Assessment  Governing 
•Board,  800  North  Capitol  Street  NW, 
Suite  825,  Washington,  DC  20002-4233. 

Written  comments  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to 
Ray_Fields@ED.GOV  by  June  9, 1999. 
Comments  sent  by  e-mail  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Inclusion  in  the  public 
record  cannot  be  guaranteed  for  written 
statements,  whether  sent  by  mail  or 
electronically,  received  after  June  9, 
1999. 

Public  Record:  A  record  of  comments 
received  in  response  to  this  notice  will 
be  available  for  inspection  from  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  in  Suite  825. 
800  North  Capitol  Street,  NW., 
Washington,  DC,  20002. 

The  Voluntary  National  Test:  Purpose, 
Intended  Use,  Definition  of  Voluntary 
and  Reporting 

Background 

Purpose 

The  purpose  of  this  report  is  to  fulfill 
one  of  the  requirements  of  the  FY  1999 
appropriation  act  for  the  Department  of 
Education  (the  Act).  Specifically,  with 
respect  to  the  proposed  volimtaiy 
national  tests  in  4th  grade  reading  and 
8th  grade  mathematics,  the  Act  requires 
the  National  Assessment  Governing 
Board  to 

*  *  *  determine  and  clearly  articulate  the 
purpose  and  intended  use  of  any  proposed 
federally  sponsored  national  test.  Such  report 
shall  also  include — (A)  a  definition  of  the 
meaning  of  the  term  "voluntary"  in  regards 
to  the  administration  of  any  national  test;  and 
(B)  a  description  of  the  achievement  levels 
and  reporting  methods  to  be  used  in  grading 
any  national  test. 

This  report  addresses  the  four 
required  areas:  purpose,  intended  use. 


definition  of  "volimtary,"  and  reporting. 
Although  the  legislation  states  that  the 
Governing  Board  shall  "determine" 
these  matters,  the  Governing  Board 
recognizes  that  this  report  is  advisory  to 
Congress  and  the  President.  Any  final 
determination  on  these  matters  will  be 
made  in  legislation  enacted  by  Congress 
and  signed  by  the  President. 

The  Act  contains  other  provisions 
related  to  the  voltmtary  national  test 
One  provision  amends  the  General 
Education  Provisions  Act,  creating  a 
new  section  447,  prohibiting  pilot 
testing  and  field  testing  of  any  federally 
sponsored  national  test  unless 
specifically  authorized  in  enacted 
legislation.  However,  another  provision 
permits  the  development  of  volimtary 
national  tests,  giving  the  National 
Assessment  Governing  Board  exclusive 
authority  for  such  test  development. 

In  order  to  carry  out  the  congressional 
assignment  to  prepare  this  report,  the 
Governing  Board  had  to  envision  a 
situation  in  which  there  was  authority 
to  conduct  voluntary  national  tests, 
while  recognizing  that  the  Act  prohibits 
such  tests  at  this  time.  Further,  the 
Governing  Board  had  to  envision  how 
national  testing  could  work,  given  that 
schools  in  the  United  States  are 
governed  by  states,  locaUties  and  non- 
public authorities.  The  Governing  Board 
attempted  to  answer  the  question:  If 
there  are  to  be  volimtary  national  tests, 
what  is  a  feasible,  coherent  plan  that 
would  be  beneficial  to  parents,  students, 
and  teachers?  Thus,  while  not 
advocating  for  or  against  the  voluntary 
national  test  initiative,  the  Governing 
Board  interprets  the  congressional 
assignment  to  be  to  present  a  sound  and 
logical  case  for  the  potential  purpose 
and  use  of  the  voluntary  national  tests. 

The  Act  sets  September  30, 1999  as 
the  deadline  for  submitting  this  report 
to  Congress  and  the  President.  However, 
to  assist  Congress  and  the  President  in 
deliberating  on  the  future  of  the 
voluntary  national  test,  help  promote  a 
timely  decision,  and  avoid  a  full  year's 
delay  in  pilot  testing  should  Congress 
and  the  President  decide  to  proceed 
with  the  project,  the  Governing  Board  is 
submitting  its  report  in  June. 

Report  Preparation  Process 

In  November  1998,  the  Governing 
Board  established  a  special  ad  hoc 
committee  to  assist  in  drafting  the 
report.  The  committee  was  composed  of 
both  veteran  and  new  Board  members. 
Chaired  by  Michael  Nettles,  the 
committee  included  Wilmer  Cody, 
Thomas  Fisher,  Michael  Guerra,  Nancy 
Kopp,  Debra  Paulson,  Diane  Ravitch, 
and  John  Stevens. 
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The  committee  developed  a  plan  for 
preparing  the  report,  engaging  the 
Governing  Board  in  related  policy 
deUberations,  and  obtaining  public 
comment.  At  the  March  1999  Board 
meeting,  the  committee  presented 
materials  that  were  developed  for  public 
comment.  These  included  an 
explanatory  statement;  two  possible 
scenarios  addressing  purpose,  use, 
definition  of  voluntary,  and  the  methods 
for  reporting;  and  a  set  of  questions 
related  to  the  scenarios.  The  pu^ose  of 
these  materials  was  to  provide  a 
firamework  for  public  comment.  They 
did  not  represent  the  positions  of  the 
Governing  Board  at  the  time. 

The  Governing  Board  discussed  these 
materials  at  length,  made  several 
changes,  and  authorized  the  committee 
to  proceed  to  obtain  public  comment. 
The  materials  and  an  invitation  to 
provide  written  comments  and/or  oral 
testimony  at  four  pubhc  hearings  during 
March  and  April  were  disseminated. 

Taking  the  comments  received  into 
account,  the  committee  then  prepared  a 
draft  report  for  review  at  the  May  1999 
Governing  Board  meeting.  The 
Governing  Board  discussed  and  revised 
the  draft  report  and  authorized  the 
committee  to  obtain  comment  on  the 
draft  report.  The  draft  report  was 
disseminated  by  mail,  on  the  Governing 
Board's  web  site,  and  in  the  Federal 
Register.  A  hearing  on  the  draft  report 
will  be  conducted  Jime  12  &t  the  annual 
Large  Scale  Assessment  Conference 
with  state  and  district  testing  experts. 

After  taking  the  comments  received 
into  accoimt,  the  committee  will 
prepare  a  draft  report  for  presentation  to 
the  Board  at  a  special  meeting  on  June 
23.  At  the  June  23  meeting,  the 
Governing  Board  will  discuss  the  draft 
and  approve  a  final  version  for 
submission  to  the  President  and 
Congress. 

Overview 

This  report  is  in  three  sections.  The 
first  section  is  in  the  form  of  a  story.  It 
is  intended  to  put  a  "human  face"  on 
the  details  in  the  section  that  follows. 
The  second  section  describes  the 
Governing  Board's  recommendations  on 
purpose,  intended  use,  definition  of 
"voluntary,"  and  reporting  for  the 
proposed  voluntary  national  tests.  The 
third  section  is  a  summary  with 
recommendations. 

The  Voluntaiy  National  Test-  A  Story 

It  is  March  18;  the  year  is  2006. 
Fourth  grader  Maria  Johnson,  along  with 
her  classmates  and  many  other  4th 
graders  across  the  nation,  will  be  taking 
the  volimtary  national  test  in  reading 


tomorrow.  Eighth  graders  will  be  taking 
the  mathematics  test. 

Maria  started  kindergarten  in 
September  2001;  the  fi^t  volimtary 
national  test  was  administered  the 
following  March.  That  year  and  each 
year  since.  Parade  magazine  devoted  an 
early  April  article  to  the  test.  The  test 
questions  were  published,  along  with 
the  answers.  For  questions  that  require 
students  to  write  their  own  answers, 
samples  of  student  work  from  the 
national  tryout  of  the  test  the  year  before 
were  included  to  illustrate  different 
levels  of  student  performance.  These 
levels  of  student  performance  are  based 
on  the  achievement  levels  set  for  the 
National  Assessment  of  Educational 
Progress  (NAEP).  Similar  materials  were 
made  available  following  each  year's 
tests  in  newspapers,  magazines  aimed  at 
parents  and  teachers,  on  the  Internet, 
and  on  the  Public  Broadcasting  System. 
Reading  and  mathematics  achievement 
levels  posters  are  displayed  in 
pediatrician's  offices  across  the  coimtry. 
January  through  March  of  each  year, 
McDonald's,  Burger  King,  Wendy's,  and 
KFC  print  sample  test  questions  on 
placemats  and  food  containers. 

Maria's  school  district  decided  to 
volimteer  to  participate  in  the  national 
test  in  4th  grade  reading.  The  school 
district  administration  had  examined 
the  test  framework,  specifications,  and 
sample  test  and  determined  that  they 
were  consistent  with  the  district's 
reading  program.  They  knew  that  the 
results  would  belong  to  the  district  and 
the  families.  The  federal  government 
would  not  report  or  maintain  any  of  the 
data  resulting  from  testing  nor  require 
the  district  to  report  any  of  the  data  to 
the  federal  government. 

Maria's  school  provided  copies  of  the 
Parade  article  to  each  of  the  families.  In 
the  school  district,  the  policy  is  for  all 
students  to  participate  in  testing  unless 
a  parent  specifically  objects.  When 
Maria's  parents  finished  reading  the 
article,  they  had  a  clear  picture  of  what 
a  proficient  reader  in  the  fourth  grade 
should  know  and  be  able  to  do.  They 
understood  that  proficiency  would  not 
come  overnight,  but  with  many  small 
steps  and  that  each  year  of  school  would 
mark  progress  toward  the  goal  of 
reading  proficiency.  Maria's  parents 
decided  that  having  a  clear  goal  and 
following  progress  toward  that  goal  are 
good  things  to  do  and  wanted  their 
child  to  participate. 

Having  this  initial  knowledge,  the 
Johnsons  wanted  to  learn  more  and  did 
their  homework.  They  attended  a 
school-sponsored  seminar  on  the 
reading  program.  They  learned  what 
they  coidd  do  at  home  to  reinforce  what 
Maria  was  learning  in  school.  The 


Johnsons  obtained  a  special  version  of 
the  NAEP  framework,  written  for 
parents,  to  deepen  their  understanding 
of  the  material  covered  by  the  test.  The 
Johnsons  now  had  a  frame  of  reference 
for  talking  with  Maria's  teachers  in 
specific  terms  about  the  reading 
program  and  for  monitoring  Maria's 
progress  each  year  toward  4th  grade 
reading  proficiency.  Maria,  with  her 
parents'  encoiu^ement  and  teachers' 
support,  has  worked  hard  in  school  and 
at  home  on  her  reading  assignments  and 
enjoys  reading  on  her  own. 

With  this  snared  understanding  and 
common  language  about  reading 
proficiency,  the  school  was  helped  in  its 
efforts  to  involve  parents.  TTie  school 
had  developed  its  own  testing  program 
to  track  the  reading  progress  of  each 
student  each  year  toward  4th  grade 
reading  proficiency.  Thus,  needs  for 
extra  help  were  identified  early,  in- 
depth  diagnosis  was  provided  when 
needed,  and  remediation  occurred 
before  it  was  too  late. 

The  school  liked  using  the 
achievement  levels.  They  were 
consistent  with  the  state's  performance 
standards  for  reading.  They  helped  keep 
the  school  staff  focused  as  they  worked 
day-by-day,  making  hundreds  of 
decisions  about  materials,  instruction, 
and  curricula  to  achieve  the  many 
incremental  steps  needed  for  each 
student  to  progress. 

Parents  and  teachers  also  like  the  fact 
that  the  test  booklet  is  returned.  This 
permits  parents  and  teachers  to  review 
with  the  student  all  of  the  test  questions 
and  the  student's  answers.  The  student 
gets  reinforcement  on  what  was  done 
well.  Parents  and  teachers  can  see 
which  questions  were  answered  well 
and  which  were  missed,  probe  the 
reasons  why  with  the  student,  and,  from 
the  student's  response  and  other 
knowledge  of  the  student,  explore 
whether  advanced  activities,  diagnostic 
testing,  or  any  other  intervention  should 
be  considered. 

Together  with  the  on-going 
assessment  program  and  the  state's 
standards  and  assessments,  the  school 
and  parents  found  that  the  volimtary 
national  test  adds  in  a  unique  way  to  the 
range  of  methods  for  monitoring 
individual  student  progress.  The 
teachers  and  principals  found  that  the 
achievement  levels  used  to  report 
voluntary  national  test  results  were 
much  easier  for  parents  to  understand 
than  percentiles,  stanines,  or  mean 
scores.  Also,  the  voluntary  national  test 
provides  parents  and  schools  a  single 
basis  of  comparison  for  individual 
student  performance  across  states  that  is 
generally  not  available  fix>m  classroom 
developed  tests  or  state-wide 


27522 


Federal  Register /Vol.  64,  No.  97  /  Thursday,  May  20,  1999 /Notices 


assessments.  Most  of  all,  parents  have  a 
clear  and  very  Specific  understanding  of 
how  their  child  has  performed  in 
comparison  to  rigorous  standards. 

Although  the  test  was  designed  to 
provide  individual  results,  the  school 
district  has  decided  that  it  will  compile 
the  individual  student  results  that  were 
provided  by  the  voluntary  national 
testing  program.  The  district 
administrators  want  to  know  how  the 
district  overall  compares  with  the 
students  in  the  national  sample  who 
participated  in  the  national  trial  run  of 
the  test  the  year  before. 

The  district  has  joined  a  consortium 
of  similar  districts  that  have  agreed 
among  themselves  to  follow  the 
guidelines  for  compiling  and  reporting 
volimtary  national  test  data  developed 
by  the  National  Assessment  Governing 
Board  (NAGB).  Following  these 
guidelines  ensures  that  the  data 
analyses  are  done  properly, 
comparisons  between  and  among 
districts  and  schools  are  fair,  and 
inferences  about  achievement  are 
defensible.  When  the  district  reports 
these  results  to  the  pubhc,  it  makes  a  big 
point  of  saying  that  it  has  followed  these 
guidelines  to  the  letter  and  spirit,  as  a 
means  for  estabUshing  credibility  and 
trust. 

The  story  presents  one  plausible 
scenario  for  how  the  volimtary  national 
test  might  be  implemented  in  public 
schools,  but  other  scenarios  are  possible 
as  well.  The  story  is  focused  on  the 
future  because  effects  of  the  proposed 
volujitary  national  test  would  not  be 
fully  achieved  in  its  first  year.  But  two 
things  are  clear.  If  there  is  to  be  such  a 
test,  it  should  be  made  available  to  all 
Mvho  would  find  value  in  it,  whether 
state,  public  school,  private  school, 
home  school,  or  individual  parent.  And, 
while  the  federal  government  would 
provide  resoiut:es  to  make  the  tests 
available,  there  should  be  no  federal 
coercion,  sanctions,  or  rewards  for 
participating. 

The  story  emphasizes  that,  while 
having  widely  recognized  standards  and 
assessments  can  provide  focus  for 
planning  and  a  common  language  for 
students,  parents  and  teachers,  what  is 
most  important  is  what  parents, 
students,  and  educators  actually  do  with 
that  knowledge.  The  story,  implicitly, 
also  suggests  that  a  wide  voluntary 
mobilization  of  private  resources  in 
society  reinforcing  the  value  and 
importance  of  learning  (e.g..  Parade  and 
McDonald's)  would  be  important. 

The  Purpose  of  the  Vohintary  National 
Test 

As  the  Governing  Board  worked  on 
this  report,  it  became  evidence  that 


purpose,  intended  use,  the  definition  of 
voluntary,  and  means  for  reporting  are, 
to  a  large  degree,  interdependent.  A 
change  in  any  one  of  these  could  affect 
the  others.  Therefore,  it  is  important 
that  these  four  areas  be  coherent. 

In  addition,  the  test  should  serve  a 
unique  purpose.  If  the  same  purpose  is 
already  being  fulfilled  by  another  testing 
program,  there  is  no  need  for  the 
volimtary  national  test.  If  the  same 
purpose  could  easily  be  fulfilled  by 
another  testing  program,  it  would  be 
prudent  to  consider  that  possibility  in 
weighing  the  pros  and  cons  before 
proceeding  with  full  implementation. 

The  National  Assessment  Governing 
Board  suggests  that  Congress  and  the 
President  consider  the  following  as  the 
purpose  of  the  proposed  voluntary 
national  test: 

To  measure  individual  student 
achievement  in  4th  grade  reading  and  8th 
grade  mathematics,  based  on  the  content  and 
rigorous  performance  standards  of  the 
National  Assessment  of  Educational  Progress 
(NAEP),  as  set  by  the  National  Assessment 
Governing  Board  (NAGB). 

Rationale 

The  legislation  giving  responsibility 
for  voluntary  national  test  development 
to  the  Governing  Board  does  not  specify 
or  limit  the  subjects  and  grades  to  be 
tested.  However,  the  accompanying 
conference  report  does  direct  that  the 
tests  be  based  on  NAEP  content  and 
NAEP  performance  standards  and  be 
linked  to  NAEP  to  the  maximum  extent 
possible.  The  Governing  Board  in 
August  1996  adopted  a  policy  on  NAEP 
redesign.  The  redesign  policy  provides 
for  testing  at  grades  4,  8,  and  12  at  the 
national  level  is  11  subjects  and,  based 
on  the  needs  and  interests  expressed  by 
states,  at  grades  4  and  8  at  the  state  level 
in  reading,  writing,  mathematics  and 
science. 

Grades  4,  8,  and  12  are  transition 
points  in  American  schooling. 
Consistent  with  the  National 
Assessment  redesign  policy  and  the 
congressional  directive  that  the 
voluntary  national  tests  be  designed  to 
parallel  NAEP,  the  Governing  Board 
limited  the  test  development  contract  to 
cover  grade  4  reading  and  grade  8 
mathematics.  Proficiency  in  these 
subjects,  by  these  grades,  is  considered 
to  be  fundamental  to  academic  success. 

Most  importantly,  measuring 
individual  student  achievement  based 
on  the  National  Assessment  affords  this 
proposed  testing  program  a  unique 
niche  among  K-12  academic  testing 
programs  in  the  United  States.  For  30 
years,  the  National  Assessment  has 
reported  the  status  and  progress  of 
student  achievement  on  nationally 


representative  samples  of  students.  It 
has  done  so  with  credibility,  technical 
competence,  and  widespread 
acceptance.  For  the  last  ten  years,  the 
National  Assessment  also  has  reported 
on  state-representative  samples  of 
students  in  volunteering  states, 
providing  participating  states  with  the 
only  available  comparable  measure  of 
student  achievement. 

However,  the  National  Assessment,  by 
law,  does  not  provide  individual 
student  results.  It  provides  only  group- 
level  results  (e.g.,  for  students  overall, 
by  sex,  by  race,  by  type  of  school,  etc.). 
TTie  NAEP  state-level  assessments 
represented  a  watershed  event.  Ten 
years  ago,  state-level  assessments  were 
begun  with  fears  of  encroachment  on 
state  and  local  autonomy  and  worry  that 
a  national  curriculum  would  result.  The 
promise  that  the  NAEP  state-level 
assessment  program  would  serve  a 
unique  function — to  provide 
comparable  state  results,  trends  over 
time,  and  an  external  validity  check  for 
state  standards  and  assessments — ^has 
been  realized.  The  fears  have  not.  This 
is  because  there  are  checks  and  balances 
built  into  the  governance  of  the 
program. 

Today,  similar  fears  of  federal 
encroachment  and  the  emergence  of  a 
national  curriculum  are  being  expressed 
about  the  voluntary  national  test  and 
must  be  addressed.  As  with  the  NAEP 
state  assessments,  checks  and  balances 
can  be  provided  for  in  the  governance 
and  operation  of  the  voluntary  national 
testing  program  to  prevent  these 
reasonable  concerns  about  federal 
encroachment  and  national  curricula 
from  becoming  reality. 

Definition  of  the  Term  'Voluntary' 

There  are  two  dimensions  to  the 
definition  of  the  term  "voluntary"  as  it 
would  apply  in  the  administration  of 
the  voluntary  national  tests.  The  first 
dimension  has  to  do  with  the  role  of  the 
federal  government.  The  second 
dimension  has  to  do  with  who  makes 
the  decision  to  participate  in  the 
voluntary  national  tests. 

Federal  Role 

The  role  of  the  federal  government  in 
the  proposed  voluntary  national  tests 
should  be  limited.  The  federal 
government  should  not  make  any 
individual  take  the  voluntary  national 
tests  or  require  any  school  to  administer 
the  tests.  The  federal  government 
should  have  no  control  or  authority  over 
nay  data  resulting  from  the 
administration  of  the  voluntary  national 
tests,  nor  should  participation  in  the 
voluntary  national  tests  be  a  condition  - 
for  receiving  federal  funds. 
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The  National  Assessment  Governing 
Board  suggests  that  Congress  and  the 
President  consider  the  following  as  part 
of  the  definition  for  the  term 
"volxmtary": 

The  federal  government  shall  not  require 
participation  by  any  state,  school  district, 
public  or  private  school,  organization,  or 
individual  in  voluntary  national  tests,  make 
participation  in  voluntary  national  tests  a 
specified  condition  for  receiving  federal 
funds,  or  require  participants  to  report 
voluntary  national  test  results  to  the  federal 
government. 

Rationale 

It  is  fundamental  that  the  definition  of 
the  term  "voluntary"  include-limits  on 
the  role  of  the  federal  governm«^iit.  The 
limits  on  the  federal  role  should  be 
specified  in  legislation  and  designed  to 
insure  against  any  encroachment  on 
state,  local,  and  private  school 
autonomy.  Several  witnesses  in  the 
Governing  Board's  public  hearings 
argued  that  the  55  mile-per-hour  speed 
limit  was  voluntary,  too,  but  became 
universally  implemented  by  states  (and 
in  that  sense  was  "mandatory")  because 
it  was  a  specified  condition  required  to 
receive  federal  highway  funding.  The 
definition  of  "voluntary"  provided  here 
would  foreclose  such  an  outcome. 
However,  it  would  not  foreclose  any 
federal  grantee  from  using  the  voluntary 
national  test  to  meet  a  general  reporting 
requirement  if  other  options  are 
available  as  well  and  could  be  fulfilled 
validly  and  appropriately  by  the 
volimtary  national  tests.  On  the  one 
hand,  it  is  not  fair  to  require  that  the 
VNT  be  used.  On  the  other  hand,  it  is 
not  fair  to  foreclose  its  use  if  doing  so 
is  done  without  coercion  and  solely  at 
the  participant's  discretion. 

Who  Decides  To  Participate 

Since  the  federal  government  will  not 
coerce  participation,  it  will  be  up  to 
others  to  decide  whether  to  participate. 
Education  governance  for  public  schools 
in  the  United  States,  about  88  percent  of 
K-12  school  enrollment,  is  vested  in 
state  and  local  public  authorities. 
Responsibility  for  the  remaining  12 
percent  of  K-12  school  enrollment 
resides  with  private  school  authorities 
and  parents. 

The  definition  of  "voluntary"  needs 
to  accommodate  a  wide  range  and 
diversity  of  governance  authority.  For 
example,  there  is  great  variation  among 
state  laws  in  the  degree  of  central 
authority  and  responsibility  for 
education  and  the  degree  of  local 
district  autonomy.  Similarly,  there  are 
differences  among  private  schools  in 
how  they  are  governed  as  well  as  among 
state  laws  regarding  the  oversight  of 


private  schools  and  home  schooling. 
While  provisions  for  who  decides  to 
participate  should  accommodate  this 
range  and  diversity  of  authority,  such 
accommodation  must  be  made  in  a 
manner  that  does  not  conflict  with  state 
and  local  law  and  policy. 

With  respect  to  who  decides  to 
participate  in  voluntary  national  tests, 
the  National  Assessment  Governing 
Board  suggests  that  Congress  and  the 
President  consider  the  following: 

Public  and  private  school  authorities 
should  be  afforded  the  option  to  participate 
in  the  voluntary  national  tests.  For  public 
schools,  state  and/or  local  law  and  policy 
should  determine  whether  the  initial 
decision  to  participate  is  made  at  the  state 
level  or  at  the  local  district  level.  Where  state 
law  or  policy  provides  that  the  initial 
decision  be  made  at  the  state  level,  and  the 
state  decides  not  to  participate,  school 
districts  should  be  afforded  the  opportimity 
to  decide  whether  to  participate,  to  the  extent 
permitted  by  state  and  local  law  and  policy. 

For  private  schools,  the  decision  to 
participate  should  be  made  by  the 
appropriate  governing  authority. 

Parents  may  have  their  children  excused 
from  testing  as  determined  by  state  and  local 
law  and  policy  in  the  case  of  public  schools. 
In  the  case  of  private  schools,  parents  may 
have  their  children  excused  from  testing  as 
determined  by  the  policy  of  the  appropriate 
governing  authority. 

Parents  whose  schools  are  not  participating 
but  want  their  children  to  take  the  voluntary 
national  tests  should  have  access  to  the  tests 
either  throiigh  a  qualified  individual  or 
testing  organization  before  the  tests  are 
released  to  the  public  or  through    . 
dissemination  procedures  at  no  or  minimal 
cost  (e.g.,  public  libraries  and  the  Internet) 
after  the  tests  are  released  to  the  public. 

Rationale 

The  definition  of  "voluntary"  adopted 
by  the  Governing  Board  is  intended  to 
align  with  state  and  local  law  and  policy 
regarding  the  authority  to  make 
decisions  about  testing.  The  definition 
is  designed  to  allow  for  choice  in 
providing  the  opportimity  to  participate, 
but  without  exceeding  the  authority  of 
the  federal  government  in  this  sensitive 
area,  without  coercion  by  the  federal 
government,  and  \^thout  intruding  on 
the  prerogatives  of  states,  school 
districts,  private  schools,  and  parents. 

Typically,  if  not  imiversally, 
determinations  about  testing  are  made 
by  school  authorities,  whether  state, 
local,  or  private  (including  home 
schools).  They  determine  what  should 
be  tested,  what  grades  should  be  tested, 
the  time  of  year  for  testing,  the  content 
of  reports  on  test  results  and  the  use  of 
the  results.  These  authorities  decide 
whether  tests  will  be  taken  by  all 
students  or  by  a  sample  of  students. 
Therefore,  the  definition  of  "volxmtary" 
is  designed  to  account  for  the  fact  that 


schools  are  the  most  likely  vmue 
through  which  the  proposed  voluntary 
national  tests  would  be  administe^sd 
and  that  school  authorities  decide 
which  tests  will  be  given.  At  the  same 
time,  the  definition  of  "voluntary" 
recognizes  and  accommodates  the 
variation  in  responsibility  and  authority 
for  education  governance  that  exists 
across  state  boundaries  among  states 
and  schools. 

School  authorities  also  decide  the 
extent  to  which  official  policies  will 
provide  for  parental  intervention  to 
have  their  children  excused  from 
testing.  The  definition  of  "volimtary" 
intends  to  acconunodate  this  variability 
as  well,  again,  without  intrudii^  on 
local  prerogatives. 

Finally,  3ie  definition  of  "volimtary" 
recognizes  that  there  could  be  instances 
in  which  school  authorities  decide  not 
to  participate  in  the  voluntary  national 
tests,  but  certain  parents  want  their 
children  tested.  In  such  cases,  parents 
may  elect  to  have  their  children  tested 
by  appropriately  Ucensed  or  recognized 
individuals  or  organizations.  Because  all 
parents  who  may  wish  to  have  their 
children  take  the  test  may  not  have  the 
resources  to  pay  for  private  testing,  the 
test  and  scoring  guides  could  be  made 
available  for  iree,  or  at  a  minimal 
charge,  after  the  period  for  conducting 
the  testing  is  completed. 

Intended  Use  of  the  Voluntary  National 
Tests 

The  intended  use  of  the  voluntary 
national  tests  is  related  to  the  statement 
of  purpose  and  definition  of 
"voluntary"  suggested  above.  The 
Governing  Board  suggests  that  Congress 
and  the  President  consider  the  following 
as  the  intended  use  of  the  proposed 
voluntary  national  tests: 

To  provide  information  to  parents, 
students,  and  authorized  educators  about  the 
achievement  of  the  individual  student  in 
relation  to  the  content  and  the  rigorous 
performance  standards  for  the  National 
Assessment,  as  set  by  the  National 
Assessment  Governing  Board  for  4th  grade 
reading  and  8th  grade  mathematics. 

Rationale 

The  proposed  intended  use  of  the 
voluntary  national  tests  is  purposely 
narrow,  and  appropriately  so. 
Consistent  with  the  purpose  statement, 
which  is  to  measure  individual  student 
achievement,  the  intended  use  is  to 
provide  information  describing  the 
achievement  of  the  individual  student. 
Upon  receiving  the  results  of  the  test, 
parents,  students  and  teachers  will  have 
an  overall  measure  of  the  individual 
student's  achievement  in  4th  grade 
reading  or  8th  grade  mathematics.  As 
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described  in  the  following  section  on 
reporting,  they  will  have  information  on 
the  performance  standard  reached  by 
the  student  and  other  detailed  related 
information. 

With  information  in  hand  from  the 
volimtary  national  tests  and  other 
sources  about  the  child  and  the  school 
program,  it  is  expected  that:  (1)  parents 
could  become  more  involved  with  the 
child's  education,  (2)  students  could 
study  hard  and  learn  more,  (3)  teachers 
could  work  more  to  emphasize 
important  skills  and  knowledge  in  the 
subjects  tested  without  narrowing  or 
limiting  their  curricula,  and  (4)  parents, 
students,  and  teachers  coidd  have  a 
means  for  better  communication  about 
the  child's  achievement. 

While  such  outcomes  can  be  hoped 
for,  their  achievement  relies  on  local 
effort,  resources,  skill,  and  persistence. 
A  test  and  clear  performance  standards 
are  necessary,  but  not  sufficient 
conditions  for  their  achievement.  No 
testing  program  can  determine,  ensure, 
or  constrain  what  will  be  done  with  the 
information  it  provides.  However,  when 
the  values  of  a  society  at  large  are 
focused  on  a  clear  goal  widely 
recognized  as  important,  with  consistent 
methods  for  monitoring  progress  toward 
that  goal,  the  likelihood  that  local  effort, 
resources,  skill  and  persistence  will 
voluntarily  be  brought  to  bear  on  the 
achievement  of  that  goal  is  increased. 

The  Governing  Board  does  not  assume 
that  uses  of  data  from  volimtary  national 
tests  beyond  the  intended  use  described 
above  are  necessarily  inappropriate  or 
should  be  prohibited  to  states,  districts, 
and  private  schools.  Any  such 
additional  use  of  voluntary  national  test 
data  would  be  done  at  the  discretion  of 
the  participating  state,  district,  or 
private  school  authorities,  who  would 
be  responsible  for  following  appropriate 
technical  standards  and  validation 
procedures. 

However,  the  voluntary  national  test 
are  not  tied  to  a  prefisrred  cuiriculiun, 
teaching  method  or  approach.  The 
volimtary  national  tests  are  based  on  the 
content  of  the  National  Assessment  of 
Education  Progress.  The  content  of  each 
NAEP  test  is  developed  by  the 
Governing  Board  through  a  National 
consensus  process  involving  hundreds 
of  educators,  curriculum  specialists, 
school  administrators,  parents,  and 
members  of  the  public.  The  content  of 
NAEP  is  designed  to  assess  what  . 
students  know  and  can  do,  not  how  they 
are  taught. 

The  voluntary  national  tests  also  are 
not  designed  to  diagnose  specific 
learning  problems  or  English  language 
proficiency.  Tests  for  such  diagnostic 
purposes  are  specifically  tailored.  For 


example,  a  test  of  English  language 
proficiency  may  involve  speaking  and 
listening  as  well  as  reading.  A  test  to 
diagnose  specific  learning  problems 
may  include  motor  coordination  and 
perception,  but  may  or  may  not  include 
mathematics  skills.  Tests  for  the  general 
population,  such  as  the  voluntary 
national  tests,  are  inappropriate  for 
these  diagnostic  purposes. 

The  voluntary  national  tests  are  not 
intended  to  be  used  as  the  sole  criterion 
in  making  "high  stakes"  decisions  (e.g., 
placement  or  promotion)  about 
individual  students.  As  the  National 
Academy  of  Sciences/National  Research 
Council  (NAS/NRC)  stated  in  its  report 
"High  Stakes:  Testing  for  Tracking, 
Promotion,  and  Graduation": 

Scores  from  large-scale  assessments  should 
never  be  the  only  sources  of  information  used 
to  make  a  promotion  or  retention  decision 

*  *   *  Test  scores  should  always  be  used  in 
combination  with  other  sources  of 
information  about  student  achievement 

*  *   *  Students  who  foil  should  have  the 
opporttmity  to  retake  any  test  used  in  making 
promotion  decisions;  this  implies  that  tests 
used  in  making  promotion  decisions  should 
have  alternate  forms,  (p.  12-11). 

The  NAS/NRC  report  also  recommends 
against  the  use  of  the  voluntary  national 
test  in  any  high  stakes  decision  for 
individual  students  under  any 
circumstances,  whether  in  association 
with  other  sources  of  information  or  not. 
This  recommendation  is  in  contrast  to 
the  Governing  Board's  suggestion  above 
that  any  use  of  the  voluntary  national 
test  beyond  the  stated  intended  use 
must  follow  technical  standards  and  be 
validated  by  the  participating  state, 
district,  or  private  school  authorities. 
The  Governing  Board  recommends  that 
such  uses  and  their  validation  be  left  to 
the  professional  discretion  of 
participating  states,  districts  and 
schools. 

Reportiiig  the  Results  of  the  Voluntary 
National  Tests 

Consistent  with  the  purpose  and 
intended  use  of  the  voluntary  national 
tests,  the  National  Assessment 
Governing  Board  suggests  that  results  of 
the  voluntary  national  tests  be  provided 
separately  for  each  student.  Parents, 
students,  and  authorized  educators 
(those  with  direct  responsibility  for  the 
education  of  the  student)  should  receive 
the  test  results  report  for  the  student. 
Test  results  for  the  student  should  be 
reported  according  to  the  performance 
standards  for  the  National  Assessment 
of  Educational  Progress  (NAEP).  These 
are  the  NAEP  achievement  levels:  Basic, 


Proficient,  and  Advanced.'  All  test 
questions,  student  answers,  and  an 
answer  key  should  be  returned  with  the 
test  results;  it  will  be  clear  which 
questions  were  answered  correctly  and 
which  were  not.  The  achievement  levels 
should  be  explained  and  illustrated  in 
Ught  of  the  questions  on  the  test.  Also, 
based  on  the  nationally  representative 
sample  of  students  who  participated  in 
the  national  tryout  of  the  test  the  year 
before,  the  percent  of  students 
nationally  at  each  achievement  level 
should  be  provided  with  the  report. 

There  should  be  no  compilations  of 
student  results  provided  automatically 
by  the  program.  The  program  should  not 
provide  results  for  the  nation  as  a  whole 
or  by  state,  district,  school,  or 
classroom,  since  the  purpose  and  use  of 
the  testing  program  are  directed  at 
individual  student  level  results. 

However,  it  is  virtually  certain  that 
compilations  of  student  results  will  be 
desired  and  demanded  by  at  least  some 
of  the  state  and  district  participants  and 
possibly  by  private  school  participants 
as  well.  These  participants  should  be 
permitted  to  obtain  and  compile  the 
data  at  their  own  cost,  but  they  will  bear 
the  full  responsibility  for  using  the  data 
in  appropriate  ways  and  for  validating 
the  uses  they  make  of  the  data. 

The  Governing  Board  would  develop 
and  provide  guidelines  and  criteria  for 
use  by  states,  districts,  and  schools  for 
compiling  and  reporting  the  data  from 
the  voluntary  national  tests.  The 
guidelines  and  criteria  would  explicitly 
require  full  and  clear  disclosure  about 
exclusions  and/or  absences  from  testing, 
so  that  results  and  comparisons  would 
be  accurately  portrajred.  Access  to  the 
test  data  by  external  researchers  would 
be  made  strictly  at  the  discretion  of  the 
participating  state,  district,  or  private 
school,  as  it  would  with  any  other 
testing  program,  without  prejudice 
because  of  federal  support  for  the 
voluntary  national  test  program. 

Other  Issues 

There  are  several  issues  which  the 
Governing  Board  would  be  remiss  not  to 
raise,  although  they  are  outside  the 
requirements  for  this  report  set  by 
Congress  and  no  attempt  is  made  to 
resolve  them  here. 


1  N.B.  In  making  the  determination  that  the 
achievement  levels  will  be  the  basis  for  reporting 
voluntary  national  test  results,  the  Governing  Board 
is  aware  that  Congress  has  asked  for  its  response  to 
the  assertion  that  the  process  for  setting  the  levels 
is  "flawed."  The  Governing  Board  is  submitting 
simultaneously,  under  separate  cover,  a  report 
describing  its  response  to  this  assertion  and  its  plan 
for  investigating  alternative  standard-setting 
methods. 
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Implementation 

By  law,  the  Governing  Board  has 
exclusive  authority  for  test 
development.  The  Governing  Board  has 
been  meticulous  in  staying  within  the 
law's  boimdaries.  The  Governing  Board 
has  focused  its  efforts  on  developing  test 
questions  and  on  associated  activities. 
Appropriately,  the  Governing  Board  has 
not  taken  up  implementation  issues 
such  as 

•  The  process  by  which  states, 
districts  and  schools  commit  to 
participate,  to  what  entity  the 
commitment  is  made,  and  in  what  form 
and  of  what  nature  the  commitment 
should  be 

•  How  information  about  the  test 
program  and  the  opportvmity  to 
participate  will  be  made  available  to 
parents,  teachers,  and  students 

•  Whether  and  how  quality  control 
monitoring  of  testing  should  occur 

•  How  printing  of  test  booklets, 
scoring  of  student  responses,  and 
reporting  of  test  results  would  be 
handled 

•  Whether  the  testing  program  should 
be  controlled  by  a  federal  agency  or 
private  commercial  interests 

•  Whether  all  or  part  of  the  costs  for 
the  test  program  should  be  paid  by  the 
federal  government 

Linking  the  Voluntary  National  Tests  to 
NAEP 

Underlying  the  concept  of  the 
proposed  Volimtary  National  Tests  is 
the  desire  to  measure  and  report  student 
achievement  based  on  the  content  and 
rigorous  performance  standards  of 
NAEP.  Indeed,  the  directive  firom 
Congress  to  the  Governing  Board  is  to 
link  the  VNT  to  NAEP  "to  the  maximimi 
extent  possible."  Accomplishing  this 
linkage  presents  a  significant 
challenge — one  which  affects  the  design 
of  the  VNT  as  well  as  the  manner  in 
which  data  are  calculated  and  reported. 
Two  tests  can  be  linked  to  the  degree 
that  they  have  common  characteristics, 
including  types  of  questions,  range  of 
content,  test  administration  procedures, 
etc.  Thus,  the  first  task  facing  the 
Governing  Board  is  to  forge  a  close 
relationship  between  the  two  tests  as  the 
VNT  is  being  created. 

Linking  two  tests  also  depends  upon 
the  particular  statistical  approach  that 
can  be  used.  Unless  a  strong  statistical 
procedure  can  be  used  legitimately,  the 
VNT  results  cannot  be  reported  directly 
on  NAEP  scales.  This  would  necessarily 
mean  that  the  VNT  may  have  to  be 
reported  without  direct  reference  to 
NAEP. 

Solutions  to  the  challenge  of  linlring 
will  evolve  as  (and  if)  work  on  the  VNT 


continues.  The  Governing  Board  intends 
to  develop  op^ons  to  create  a  good 
linkage  between  the  VNT  and  NAEP.  If 
the  linkage  cannot  be  established, 
alternative  reporting  strategies  for  the 
VNT  will  be  prepared.  These 
alternatives  would,  of  course,  be  based 
on  NAEP  content  and  performance 
standards  to  the  maximum  extent 
possible. 

These  questions  of  implementation 
and  linking  do  not  need  to  be  settled 
immediately.  They  will,  however,  need 
to  be  considered  and  must  be  settled  in 
a  timely  manner  if  Congress  and  the 
President  decide  that  the  voluntary 
national  test  program  should  go 
forward. 

Summary 

This  report  presents  the  Governing 
Board's  response  to  the  congressional 
assignment  to  determine  the  purpose 
and  intended  use  of  the  proposed 
voluntary  national  tests,  induding  the 
definition  of  the  term  "volimtary"  and 
a  description  of  the  achievement  levels 
and  other  means  for  reporting  results. 
The  Governing  Board  has  prepared  this 
report  over  an  eight  month  period  that 
included  extensive  deliberation,  expert 
advice,  four  regional  public  hearings 
and  two  successive  periods  of  public 
comment  (the  first  to  develop  the  draft 
report,  the  second  to  review  the  draft 
report). 

Although  the  legislation  requiring  the 
report  calls  for  a  "determination,"  Ae 
Governing  Board  views  this  report  as 
advisory.  Any  final  determination  on 
these  matters  would  be  made  in 
legislation  enacted  by  Congress  and 
signed  by  the  President. 

In  submitting  this  report,  the 
Governing  Board  is  neither  advocating 
for  or  against  a  volimtary  national  test. 
Rather,  the  Governing  Board  interprets 
and  assignment  from  Congress  to  be  a 
present  a  sound  and  logical  case  about 
the  potential  purpose  and  use  of  the 
voluntary  national  tests. 

Recommendation 

The  Governing  Board  is  submitting 
this  report  in  June,  three  months  before 
the  required  due  date  of  September  30, 
1999.  This  is  to  assist  the  Congress  and 
the  President  in  deliberations  toward  a 
timely  decision  on  the  future  of  the 
voluntary  national  tests. 

The  Governing  Board  recommends 
that  a  decision  be  made  before 
September  30.  The  schedule  for  the 
voluntary  national  test,  if  the  decision  is 
made  to  proceed,  calls  for  a  pilot  test  in 
March  2000  of  test  questions  developed 
by  the  Governing  Board.  In  order  for  the 
pilot  test  to  be  properly  carried  out  in 
March  2000,  a  decision  is  needed  before 


September  30, 1999.  This  will  permit 
the  test  development  contractor  to 
proceed  in  an  orderly  and  efficient 
manner  to  carry  out  activities  that  are 
essential  to  the  pilot  test,  such  as 
determining  the  sample  of  participating 
schools  and  arranging  for  the  printing  of 
booklets  of  test  questions. 

A  decision  to  proceed  that  comes  too 
late  will  set  the  schedule  for  the  pilot 
test  back  one  year,  to  March  2001.  This 
is  because  pilot  testing  must  occur  in 
the  same  month  that  testing  is  to  occur, 
which  is  March.  If  authorization  to 
proceed  does  not  come  before 
September  30,  it  may  not  be  possible  to 
carry  out  all  of  the  necessary  steps  that 
lead  up  to  the  pilot  test  in  time  for  it  to 
occur  in  March  2000. 

If,  on  the  other  hand,  the  decision  is 
made  not  to  proceed,  a  decision  prior  to 
September  30  will  allow  for  an  orderly 
and  cost-effective  termination  of  the  test 
development  contract. 

It  is  important  to  note  the  purpose  of 
pilot  testing.  The  purpose  of  pilot 
testing  is  to  determine  the  quality  of 
each  individual  test  question.  There  are 
no  individual  student  scores  reported. 
In  pilot  testing,  individual  questions  are 
evaluated  sin^y.  There  are  no  overall 
test  scores  calculated,  even  though  a 
student  in  the  pilot  test  will  respond  to 
many  test  questions.  The  only  data 
collected  are  statistics  that  relate  to  the 
specific  test  question,  such  as  the 
percent  of  students  who  answered  the 
question  correctly.  From  the  analysis  of 
student  responses  on  the  individual  test 
questions,  three  decisions  are  possible: 
drop  the  test  question,  keep  the  test 
question  as  is,  or  keep  the  test  question 
with  changes.  Only  from  the  set  of  test 
questions  that  remain  after  pilot  testing 
will  test  booklets  be  constructed,  which 
then  will  be  tried  out  in  field-testing. 
The  field  test  stage,  imlike  the  pilot  test, 
is  designed  to  simulate  the  plans  for 
actual  testing.  If  the  decision  is  made  to 
proceed,  a  field  test  would  be  conducted 
in  March  2001. 

The  optimal  outcome  would  be  to 
have  a  timely  final  decision  on  whether 
or  not  there  shall  be  voluntary  national 
tests.  Another  possible  outcome  would 
be  to  have  agreement  to  proceed  with 
the  pilot  test  of  questions,  while 
continuing  to  deliberate  on  the 
prospects  for  the  voluntary  national  test 
program  itself.  If  the  pilot  test  proceeds, 
the  test  questions  could  be  considered 
for  use  in  the  National  Assessment  of 
Educational  Progress,  should  the 
ultimate  outcome  be  the  continuing 
prohibition  of  vdlimtary  national  tests. 
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National  Assessment  of  Educational 
Progress:  Design  2000-2010 

What  should  the  Nation's  Report  Card 
on  student  achievement  look  like  during 
the  next  decade?  How  can  it  most 
effectively  help  the  public  understand 
the  academic  readiness  of  our  youth  at 
grades  4,  8,  and  12 — key  transition 
points  in  American  education?  * 

Ultimately,  how  can  the  National 
Assessment  of  Educational  Progress 
(NAEP)  best  be  used  as  an  indicator  of 
national  and  state  educational 
preparedness  for  the  challenges  facing 
our  society? 

The  purpose  of  this  report  to  Congress 
and  the  President  is  to  describe  the 
recommendations  of  the  National 
Assessment  Governing  Board  for 
answering  these  questions.  The  report 
will  provide  a  summary  of  the 
Governing  Board's  policy  to  redesign 
the  National  Assessment,  describe  the 
status  of  implementation  of  the  redesign 
policy,  and  address  the  implications  for 
reauthorization  of  the  National 
Assessment  of  Educational  Progress. 

Background 

In  1996,  prompted  by  increasing 
demand  for  more  and  more  frequent 
information  about  the  status  and 
progress  of  student  achievement  in  the 
United  States,  the  National  Assessment 
Governing  Board,  an  independent, 
bipartisan  citizen's  group  created  by 
Congress  to  set  policy  for  the  National 
Assessment,  charted  a  course  for  NAEP 
through  the  year  2010.  The  policy  to 
redesign  the  National  Assessment 
followed  two  years  of  study,  expert 
advice,  deliberation  by  the  Governing 
Board,  and  public  comment. 

In  1997,  the  National  Center  for 
Education  Statistics  (NCES)  developed  a 
plan  to  implement  the  redesign  policy. 
The  plan  has  two  phases.  The  first 
phase  covers  assessments  in  the  year 
1999-2003.  hi  1998.  NCES  awarded  new 
contracts  for  NAEP  covering  this  period. 
During  this  first  phase,  the  Governing 
Board's  annual  schedule  of  assessments 
will  be  carried  out  (see  Table  1), 
National  Assessment  student 
achievement  data  will  be  released  more 
quickly.  National  Assessment  reports 
will  be  redesigned  for  the  general 
public,  and  research  will  be  conducted 
to  foster  a  streamlined  design  for  the 
National  Assessment.  The  second  phase 
of  National  Assessment  redesign, 
covering  assessments  for  the  years 
2004-2007,  will  continue  the  earlier 
improvements  and  begin  to  implement 
the  innovations  aimed  at  streamlining 
the  design  of  NAEP. 

Even  as  redesign  implementation 
begins  imder  the  new  contracts,  the 


Governing  Board  continues  to  weigh 
new  evidence  that  may  bear  on  the 
shape  of  the  NAEP  redesign  policy.  For 
example,  following  the  adoption  of  the 
redesign  policy  in  1996,  there  have  been 
evaluation  reports  issued  on  the 
National  Assessment,  reviews  by  other 
experts,  and  papers  prepared  for  the 
November  1998  Ten- Year  Anniversary 
Conference  sponsored  by  the  Governing 
Board.  The  views  expressed  raise  issues 
or  concerns  that  bear  on  six  areas  of  the 
redesign  policy.  The  Governing  Board 
decided  to  examine  once  again  these  six 
areas  of  the  redesign  policy  to  determine 
whether  any  modifications  to  the  policy 
are  in  order.  These  six  poUcy  areas  were 
reviewed  in  detail  in  a  forum  conducted 
by  the  Governing  Board  on  April  15 
with  technical  experts,  consumers  of 
NAEP  data,  representatives  from  the 
National  Center  for  Education  Statistics 
and  the  NAEP  contractors.  The  results 
of  the  April  15  forum  are  incorporated 
in  this  report. 

National  Assessment  Redesign:  A 
Summary  and  Status  Report 

Introduction:  The  Redesign  Principles 

Over  its  thirty-year  history,  the 
National  Assessment  has  earned  respect 
and  credibility.  The  National 
Assessment  is  widely  recognized  for  the 
comprehensiveness  of  its  tests,  the 
quality  of  its  technical  design,  the 
accuracy  of  its  reports,  and  innovation 
in  its  execution.  "The  data  produced  by 
the  National  Assessment  are  unique.  No 
other  program  provides  regular  reports 
on  the  status  and  progress  of  student 
achievement  for  our  nation  as  a  whole 
and  that  are  comparable  state-by-state. 

Although  its  original  purpose  was  to 
measure  and  report  on  the  status  of 
student  achievement  and  en  change 
over  time,  recognition  of  the  quality  and 
integrity  of  the  National  Assessment  led 
to  a  multitude  of  demands  and 
expectations  beyond  reporting  on 
achievement.  Meeting  those 
expectations  was  done  with  good 
intentions  and  seemed  right  for  the 
situation  at  the  time.  However,  some 
additions  that  the  National  Assessment 
performs  less  effectively  were  "tacked 
on"  to  the  original  design. 

The  National  Assessment  was  being 
asked  to  do  too  many  things,  some  even 
beyond  its  reach  to  do  well,  and  was 
attempting  to  serve  too  many  audiences. 
For  example,  in  contrast  to  the  1970's  in 
which  a  single  120  page  report  on 
mathematics  was  deemed  sufficient,  the 
1992  NAEP  mathematics  reports 
numbered  seven  and  totaled  about  1,800 
pages. 

The  result  of  attempting  to  respond  to 
demands  beyond  NAEP's  central 


purpose  was  to  overburden  NAEP's 
design,  drive  up  costs  and  reduce  the 
number  of  subjects  that  could  be  tested. 
For  example,  the  National  Assessment 
tested  two  or  three  subjects  each  year 
during  the  1970's,  its  first  decade,  but 
only  every  other  year  after  the  1980's. 
Another  indicator  that  NAEP  had  too 
many  distractions  was  that  results  could 
be  released  as  many  as  two  to  three 
years  after  testing.  This  simply  was  not 
acceptable,  particularly  with  the  advent 
of  state-level  assessments  in  the  1990's. 

The  Governing  Board's  solution  was 
to  focus  NAEP  on  what  it  does  best: 
measure  and  report  on  the  status  of 
student  achievement  and  change  over 
time.  Focusing  NAEP  on  what  it  does 
best  would  permit  NAEP's  design  to  be 
simplified  and  also  would  mean  putting 
limits  on  demands  that  are  outside 
NAEP's  central  purpose.  Another  part  of 
focusing  NAEP  is  to  define  the  audience 
for  reports.  The  Governing  Board  has 
determined  that  the  NAEP  program 
should  not  attempt  to  serve  multiple 
audiences  directly.  The  audience  for 
reports  should  be  the  general  public. 

Speciahzed  needs  for  NAEP  data 
should  be  accommodated  by  making  the 
NAEP  data  easily  accessible  for  analysis 
by  others — educators,  researchers, 
poUcymakers,  and  the  media,  among 
others.  In  order  to  make  data  more 
understandable  and  useful  to  the 
general  public,  the  Governing  Board  has 
determined  that  achievement  levels,  or 
performance  standards,  should  be  the 
primary  means  for  reporting  NAEP 
results. 

Thus,  five  principles  undergird  the 
Governing  Board's  policy  for  the 
redesign  of  the  National  Assessment: 

•  Conduct  assessments  annually, 
following  a  dependable  schedule 

•  Focus  NAEP  on  what  it  does  best 

•  Define  the  audience  for  NAEP 
reports 

•  Report  results  using  performance 
standards 

•  Simplify  NAEP's  technical  design 
Details  on  these  and  other  aspects  of 

the  redesign  policy  follow. 

Annual  Schedule 

A  centerpiece  of  the  National 
Assessment  redesign  in  a  dependable 
annual  schedule  of  assessments  through 
the  year  2010  (Table  1).  hi  the  past 
decade,  the  focus  on  education  reform, 
new  and  revised  state  assessments,  and 
the  national  education  goals  have  led  to 
demand  for  National  Assessment  testing 
more  frequently  than  the  biennial 
schedule  of  the  1980's  and  most  of  the 
1990's.  The  schedule  for  the  period 
1996  through  2010  was  adopted  in 
March  1997  and  revised  in  November 
1998.  It  provides  for  annual  assessments 
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at  the  national  level  and  state-level 
assessments  in  even-numbered  years. 
The  long-term  trend  assessments  in 
reading,  writing,  mathematics,  and 
science  continue  on  a  once  per  four-year 
cycle  beginning  in  1999. 

At  the  national  level,  grades  assessed 
will  be  4,  8  and  12.  Subjects  covered 
will  be  reading,  writing,  mathematics, 
science,  geography,  U.S.  history,  world 
history,  civics,  economics,  foreign 
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language,  and  the  arts.  These  are  the 
subjects  listed  in  the  current  national 
education  goals.  Reading,  writing, 
mathematics  and  science  will  be 
assessed  once  every  four  years.  Other 
subjects  will  be  assessed  less  firequently, 
but  there  will  generally  be  two 
assessments  in  a  subject  over  a  ten-year 
period. 

Testing  at  the  state  level  will  occur  in 
even-numbered  years,  with  reading  and 


writing  in  grades  4  and  8  alternating 
with  mathematics  and  science  in  grades 
4  and  8.  Student  achievement  results  in 
these  subjects  and  grades  at  the  state 
level  will  be  reported  on  a  once  per 
four-year  basis. 

K4any  of  the  other  redesign  policies, 
described  below,  are  aimed  at  making 
the  annual  schedule  affordable  through 
cost-saving  efficiencies. 


Table  1.— Schedule  for  the  National  Assessment  of  Educational  Progress 

[The  following  sdiedute  was  adopted  by  the  NationaJ  Assessment  Governing  Board  on  March  8,  1997  and  revised  in  November  1998 
Assessments  shown  as  scheduled  for  1996, 1997,  and  1998  were  approved  previously  by  the  Board.] 


Year 


1996 


1997 
1996 


1999 
2000 


2001 


2002 


Natkxud 


2003 


2004 


2005 


2006 


2007 


2008 


2009 


2010 


Mathematics „ 

Science 

Long-term  trertd*  (reading,  writ«g,  mathematics,  science) 

Arts  (8) 

Reading 

Writing „ 

Civics.. 

Long-term  trend*. 

Matfiematics _ „ 

vCfofrCo    •■«••••••■■«■»«•■■■■■■•••»•••••■•■■•••«•>«•■■•••••■••■••••••■•■■••■,••••, 

Reading  (4). 
U.S.  History. 
Geograpfiy. 

Reading 

Writing „ .'•. 

Ofvics 

FOREIGN  LANGUAGE  (12). 

Long-term  trend*. 

MATHEMATICS 


State 


WORLD  HisTORY  (12). 
ECONOMICS  (12). 

READING 

Writing  

ARTS. 
Long-term  trend*. 

Mathematics 

SQENCE  

U.S.  HISTORY. 
GEOGRAPHY. 

Reading 

WRITING 


Mattierrutics  (4,  8). 
Scienqe  (8). 


Reading  (4,  8). 
Writing  (8). 


Malfiematics  (4,  8). 
Science  (4,  8). 


Reading  (4.  8). 
Writing  (4,  8). 


MATHEMATICS  (4, 

8). 
Science  (4.  8). 


READING  (4.  8). 

Writing  (4,  8). 


Mathematics  (4,  8). 
SCIENCE  (4.  8). 


Reading  (4,  8). 
WRITINQ  (4,  8). 


Note:  Grades  4,  8,  and  12  will  be  tested  unless  othenwise  indicated.  Comprehensive  assessments  are  indicated  BOLD  ALL  CAPS;  standard 
assessments  are  indicated  in  upper  and  lower  case. 

•Long-term  trend  assessments  are  conducted  in  reading,  writing,  mathematics  and  science.  These  assessments  provide  trend  data  as  far 
back  as  1970  and  use  tests  developed  by  the  National  Assessment  at  that  time. 


Status  of  Implementation 

The  work  in  the  new  NAEP  contracts 
covers  the  schedule  as  adopted  by  the 
Governing  Board  for  the  years  1999- 
2003.  The  long-term  trend  assessments 
in  reading,  writing,  mathematics,  and 
science  will  be  conducted  in  1999  and 
2003.  In  2000,  mathematics  and  science 
assessments  will  be  conducted  in  grades 
4  and  8  at  the  state  level  and  at  grades 
4,  8,  and  12  at  the  national  level.  In 
addition,  a  reading  assessment  at  grade 
4  at  the  naitional  level  will  be 
conducted.  In  2001,  geography  and  U.S. 
history  assessments  will  be  conducted 


at  grades  4,  8,  and  12  at  the  national 
level.  In  2002,  reading  and  vmting 
assessments  will  be  conducted  at  the 
state  level  in  grades  4  and  8  and  at  the 
national  level  in  grades  4,  8,  and  12.  In 
2003,  assessments  will  be  conducted  at 
the  national  level  in  civics  in  grades  4, 
8,  and  12  and  in  foreign  language  at 
grade  12. 

Define  the  Audience  for  NAEP  Reports 

The  expanded  demands  and 
expectations  noted  above  reflected  the 
many  varied  audiences  that  NAEP  was 
attempting  to  serve.  Trying  to  serve  too 


many  audiences  has  meant  that  no 
audience  is  optimally  served  by  the 
National  Assessment.  The  NAEP 
redesign  policy  makes  the  distinction 
between  the  audience  for  reports 
prepared  by  the  NAEP  program  and  the 
users  of  NAEP  data.  The  audience  for 
NAEP  reports  is  the  American  public. 
The  primary  users  of  NAEP  data  are 
national  and  state  policymakers, 
educators,  and  researchers. 

This  distinction  in  the  policy  between 
the  axfdience  for  reports  and  users  of 
data  is  important.  It  is  intended  to 
address  the  needs  of  various  groups  and 
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individuals  interested  in  NAEP  results, 
while  providing  an  appropriate  division 
of  labor  between  them  and  the  federal 
government. 

National  Assessment  reports  released 
by  the  U.S.  Department  of  Education 
should  be  objective,  providing  the  facts 
about  the  status  and  progress  of  student 
achievement.  Providing  objective 
information  about  student  achievement 
is  an  appropriate  federal  role.  Since  the 
public  is  the  primary  audience,  NAEP 
reports  should  be  understandable, 
jargon  free,  easy  to  use,  widely 
disseminated,  and  timely. 

On  the  other  hand,  the  redesign 
policy  suggests  that  interpreting  NAEP 
data  (e.g.,  developing  hypotheses  about 
achievement  from  relationships  between 
test  scores  and  background  questions)  is 
a  role  that  falls  primarily  to  those 
outside  the  Department  of  Education — 
the  states  that  participate  in  NAEP, 
policymakers,  curriculum  specialists, 
researchers,  and  the  media,  to  name  a 
few.  For  the  NAEP  program*  itself  to 
address  the  myriad  of  interests  and 
questions  of  these  diverse  groups  seems 
both  impractical  and  inappropriate. 
However,  the  federal  government 
should  encourage  and  provide  funds  for 
a  wide  range  of  individuals  and 
organizations  with  varied  interests  and 
perspectives  to  analyze  NAEP  data  and 
use  die  results  to  improve  education. 
This  is  the  point  of  the  redesign  policy. 
Thus,  the  redesign  policy  provides  that 
National  Assessment  data  are  to  be 
made  available  in  easily  accessible 
forms  to  support  the  efforts  of  states  and 
others  to  analyze  the  data,  interpret 
results  to  the  public,  and  improve 
education  performance. 

Status  of  Implementation 

The  National  Center  for  Education 
Statistics  is  placing  a  high  priority  on 
"highlight"  reports  and  national  report 
cards  for  each  subject,  which  are  aimed 
at  the  general  public.  NAEP  data  will  be 
accessible  through  a  new  Internet  web 
site,  customized  for  particular  data 
users.  Priorities  for  NAEP  secondary 
analysis  grants  were  revised  to 
encourage  wider  use  of  NAEP  data  by 
national  and  state  policy  makers, 
educators,  and  researchers  and  to  focus 
the  analyses  on  interpretive  and 
education  improvement  purposes.  Also, 
NCES  is  continuing  to  develop  and 
provide  training  on  software  for 
analyzing  NAEP  data. 

Report  Results  Using  Performance 
Standards 

In  1988,  Congress  created  the 
Governing  Board  and  authorized  itto  set 
performance  standards — called 
achievement  levels — for  reporting 


National  Assessment  results.  Under  the 
redesign  policy,  achievement  levels  are 
to  be  used  as  the  primary  (although  not 
exclusive)  means  for  reporting  National 
Assessment  results.  The  achievement 
levels  describe  "how  good  is  good 
enough"  on  the  various  tests  that  make 
up  the  National  Assessment.  Previously, 
the  National  Assessment  reported 
average  scores  on  a  500-point  scale. 
There  was  no  way  of  knowing  whether 
a  particular  score  represented  strong  or 
weak  performance  and  whether  the 
amount  of  change  from  previous  years' 
assessments  should  give  cause  for 
concern  or  celebration.  The  National 
Assessment  now  also  reports  the 
percentage  of  students  who  are 
performing  at  or  above  "Basic," 
"Proficient,"  and  "Advanced"  levels  of 
achievement. 

The  achievement  levels  have  been  the 
subject  of  several  independent 
evaluations,  some  controversy,  and 
conflicting  recommendations. 
Recommendations  have  been  carefully 
considered  and  some  have  been  used  to 
improve  the  standard-setting 
procedures.  While  the  ciirrent 
procedures  are  among  the  most 
comprehensive  used  in  education,  the 
Governing  Board  remains  committed  to 
making  continual  improvements. 

Status  of  implementation 

The  Governing  board  will  continue  to 
set  achievement  levels  for  reporting 
NAEP  results.  These  achievement  levels 
are  to  be  used  on  a  developmental  basis 
imtil  a  determination  is  made  that  the 
levels  are  reasonable,  valid,  and 
informative  to  the  public.  At  that  point, 
the  developmental  designation  wUl  be 
removed. 

The  Governing  Board  views  standard 
setting  as  a  judgmental,  not  a  scientific, 
process.  However,  the  process  must  be 
conducted  in  a  manner  that  is 
technically  sound  and  defensible.  The 
Governing  Board  is  preparing  a  report 
required  by  Congress  to  respond  to  the 
assertion  that  the  process  for  setting  the 
achievement  levels  is  "flawed."  This 
report  will  include  a  detailed  plan  for 
reviewing  the  criticisms  and 
compliments  found  in  the  evaluation 
reports  that  studied  the  achievement 
levels.  The  plan  also  will  address 
alternatives  to  the  current  level-setting 
procedures. 

Simplify  the  Technical  Design  for  the 
National  Assessment 

The  current  design  of  the  National 
Assessment  is  very  complex.  The 
redesign  policy  requires  that  the 
research  and  testing  companies  that 
compete  for  the  contract  to  conduct  the 
National  Assessment  must  identify 


options  to  simplify  the  design  of  the 
National  Assessment.  Examples  of 
NAEP's  complexity  include:  (1) 
National  and  state  resiUts  are  based  on 
completely  separate  samples.  (2)  No 
student  takes  the  complete  set  of  test 
questions  in  a  subject  and  as  many  as 
twenty-six  different  test  booklets  are 
used  within  a  grade;  thus  scores  on 
NAEP  are  calculated  using  very 
sophisticated  statistical  procedures.  (3) 
Students,  teachers,  and  principals 
complete  separate  background 
questionnaires,  which  may  be  submitted 
at  different  times,  complicating  their  use 
in  calculating  assessment  results.  (4) 
The  data  for  every  background  question 
collected  must  be  compiled  before  any 
report  can  be  produced,  regardless  of 
whether  the  data  frt)m  the  backgroimd 
question  will  be  included  in  a  report, 
lengthening  the  time  from  data 
collection  to  reporting. 

Status  of  Implementation 

This  is  a  "work  in  progress."  Options 
for  combining  the  national  and  state 
samples  are  being  developed  by  the 
contractors  in  collaboration  with  NCES 
and  the  Governing  Board.  Similarly, 
options  to  reduce  the  size  of  the  state 
sample  are  being  considered.  An  option 
to  increase  the  precision  of  the  state 
residts  will  be  implemented  in  the  year 
2000  mathematics  and  science  state 
assessments.  Progress  also  has  been 
made  in  shortening  the  time  between 
data  collection  and  reporting  by 
eliminating  the  requirement  to  link 
certain  background  questionnaires  to 
student  achievement  data.  Plans  for  a 
short-form  of  the  National  Assessment, 
using  a  single  test  booklet,  are  being 
implemented,  with  a  pilot  possibly  as 
early  as  the  year  2000.  The  purpose  of 
the  short-form  trial  is  to  enable  faster 
initial  reporting  of  results  and,  possibly, 
for  states  to  have  access  to  NA^ 
assessment  results  in  years  in  which 
NAEP  assessments  are  not  schedided  in 
particular  subjects.  Plans  also  are  in  the 
development  stage  for  improving  the 
quality,  relevance,  and  efficiency  of 
background  questionnaires. 

Measure  Student  Achievement  at 
Grades  4,  8,  and  12 

The  primary  purpose  of  the  National 
Assessment  is  to  measure  student 
achievement  at  grades  4,  8,  and  12  in 
academic  subjects  at  the  state  and 
national  level  and  for  subgroups, 
showing  trends  over  time  in  the  percent 
of  students  at  or  above  each 
achievement  level.  The  subjects  to 
assess  are  those  listed  in  the  national 
educational  goals — treading,  writing, 
mathematics,  science,U.S.  history, 
geography,  world  history,  civics. 


Federal  Register  /  Vol.  64,  No.  97  /  Thursday,  May  20.  1999  / Notices 


27529 


economics,  the  arts,  and  foreign 
language.  Grades  4,  8  and  12  are 
considered  to  be  important  transition 
points  in  American  education. 
Reporting  by  grade  is  generally  thought 
to  be  relevant  for  policy  than  the 
reporting  by  age  which  was  used  at 
NAEP's  inception  and  in  long-term 
trend  reporting. 

Although  grade  12  performance  is 
important  as  an  "exit"  measure  from  the 
K-12  system,  here  are  problems  with 
grade  12  results.  The  problems  are  that 
student  and  school  participation  rates 
and  student  motivation  at  grade  12  are 
now.  The  Governing  Board  has 
considered  whether  the  change  NAEP  to 
another  grade  at  the  high  school  level, 
examining  both  anecdotal  and  empirical 
evidence.  Anecdotal  evidence  about  the 
low  motivation  of  high  school  students 
taking  low  stakes  tests  in  the  spring  of 
their  senior  year  raises  serious  questions 
about  whether  NAEP  should  test  a  grade 
12.  However,  the  empirical  evidence  in 
NAEP  does  not  indicate  that  switching 
to  grade  11  would  result  in  higher 
motivation  on  the  part  of  students  or 
greater  acciuacy  in  the  results.  In  fact, 
there  is  some  evidence  that  twelfth 
graders  taking  NAEP  may  try  harder  in 
some  cases  than  eleventh  graders.  The 
redesign  policy  asks  the  companies  that 
compete  for  the  NAEP  contract  to  find 
ways  to  increase  school  and' student 
participation  rates  and  student 
motivation.  Until  they  increase, 
National  Assessment  reports  shoiUd 
include  clear  caveats  about  interpreting 
grade  12  results. 

Status  of  Implementation 

Because  the  empirical  evidence  does 
not  warrant  a  change  at  this  time,  NAEP 
should  continue  to  test  at  grade  12.  New 
NAEP  contracts  have  been  awarded  for 
the  conduct  of  assessments  through  the 
year  2003.  The  contracts  are  designed  to 
measure  student  achievement  at  grades 
4,  8,  and  12;  report  state,  national,  and 
subgroup  results;  report  trends  over 
time;  and  use  performance  standards  for 
reporting  results.  Caveats  for 
interpreting  grade  12  results  have  been 
added  to  reports.  However,  more 
attention  needs  to  be  placed  on 
improving  grade  12  participation  rates 
and  student  motivation.  Toward  this 
end,  NCES  is  planning  a  series  of 
studies,  including  NAEP  transcript 
studies,  to  examine  the  relationship 
between  student  achievement  and 
motivation. 

What  NAEP  Is  Not  Designed  To  Do 

The  NAEP  redesign  policy  attempts  to 
focus  NAEP  on  what  it  does  best.  What 
the  National  Assessment  does  best  is 
measure  student  achievement.  Focusing 


NAEP  on  what  it  does  best  comes  with 
a  related  idea — ^recognizing  and  limiting 
what  NAEP  is  not  designed  to  do. 

Although  the  Natioiml  Assessment  is 
well  designed  for  measuring  student 
achievement  and  trends  over  time,  it  is 
not  a  good  sotirce  of  data  for  drawing 
conclusions  abgut  or  providing 
explanations  for  the  level  of 
performance  that  is  reported.  It  also  is 
not  a  measure  of  personal  values,  a 
national  curriculum,  an  appropriate 
means  for  improving  instruction  in 
individual  classrooms,  or  a  basis  for 
evaluating  specific  pedagogical 
approaches. 

The  National  Assessment  is  what  is 
known  as  a  "cross-secondary  survey," 
an  effective  and  cost-efficient  means  for 
gathering  data  on  student  achievement. 
A  cross-sectional  survey  gathers  data  at 
one  point  in  time.  In  the  case  of  NAEP, 
data  are  gathered  on  national  and  state- 
representative  samples  of  students  at  a 
particular  time  during  the  school  year. 
The  sample  is  large  enough  to  permit 
reasonably  accurate  estimates  of 
subgroup  performance  (e.g.,  by  sex,  race, 
and  ethnicity).  Change  over  time  can  be 
measured  by  administering  the  same 
survey  again  in  later  years,  under  the 
same  testing  conditions,  with  samples  of 
students  that  are  similar  to  the  ones 
tested  earlier.  Comparisons  can  be  made 
within  and  cross  the  subgroups  and  for 
the  whole  sample. 

However,  a  cross-sectional  siuvey 
cannot  provide  answers  about  what 
causes  die  level  of  performance  that  is 
reported.  Measuring  the  causes  of 
achievement  would  involve  an 
experimental  design,  with  specific 
research  questions  to  answer,  pre-  and 
post-testing  of  students,  and 
comparisons  of  results  between  groups 
of  students  receiving  a  particular 
educational  approach  with  those  that 
are  not.  While  some  may  view  such 
research  as  a  worthwhile  part  of  NAEP, 
the  need  for  pre-  and  post-testing  alone 
would  double  the  costs  of  NAEP  testing. 
Because  pre-  and  post-testing  would 
require  additional  administrative 
biu*den  on  schools  and  more  time  away 
from  instruction  for  students,  it  could 
severely  hamper  school  and  student 
participation  rates  in  NAEP,  especially 
with  NAEP's  annual  assessment 
schedule.  Too  few  schools  and  students 
in  the  sample,  in  turn,  would  jeopardize 
NAEP's  ability  to  provide  national  and 
state-representative  student 
achievement  results. 

The  best  that  can  be  done  regarding 
explanation  or  interpretation  of  results 
is  to  report  on  background  variables  that 
may  be  associated  with  achievement. 
However,  in  many  cases,  the  data  from 
background  questions  collected  by 


NAEP  are  inconclusive  or  counter  to 
what  one  would  expect.  Even  where  the 
associations  are  stronger,  the  data  are 
not  adequate  for  supporting  conclusions 
that  explain  why  achievement  is  at  the 
level  reported.  Clearly,  the  use  of  NAEP 
backgroimd  data  to  explain  or  interpret 
achievement  results  shotdd  be  done 
with  caution. 

Status  of  Implementation 

Under  the  new  NAEP  contracts,  the 
collection  of  background  information 
will  be  more  focused.  The  plan  is  to 
collect  a  well-defined  core  of 
background  information.  For  example, 
the  well-defined  core  of  background 
information  will  include  the  data  that 
are  required  for  every  assessment^^.g., 
data  on  sex,  race,  ethnicity,  whether  die 
students  are  in  pubfic  or  private 
schools,  etc.  In  addition,  each 
assessment  will  have  a  set  of 
background  questions  designed 
specifically  for  the  subject  being 
assessed,  with  each  set  being 
determined  by  policy.  Therefore,  the 
background  questions  for  the 
mathematics  assessment  will  vary  from 
those  for  the  science  or  reading 
assessments. 

The  intent  is  not  only  to  be  more 
purposeful  about  what  is  collected,  but 
more  strategic  about  how  it  is  collected 
as  well.  For  example,  in  the  past, 
information  on  TV  watching  by  students 
was  collected  regularly  as  a  part  of  every 
assessment.  In  the  same  year,  the  same 
background  questions  could  be  asked  of 
the  students  in  each  separate  national 
sample.  Clearly,  whether  two  or  more 
subjects  are  being  assessed  in  a 
particxdar  year,  it  may  not  be  necessary 
to  ask  identical  questions  across  all  of 
the  assessments.  Similarly,  it  may  not  be 
necessary  to  ask  certain  questions  every 
year.  In  addition,  the  backgroimd 
questions  themselves  will  be  pilot  tested 
to  reduce  the  possibiUty  of 
misinterpretation. 

Reporting  NAEP  Results 

The  redesign  poUcy  provides  the 
National  Assessment  results  shoidd  be 
released  with  the  goal  of  reporting 
residts  six  to  nine  months  after  testing. 
Reports  should  be  written  for  the 
American  public  as  the  primary 
audience  and  should  be  understandable, 
free  of  jargon,  easy  to  use  and  widely 
disseminated.  National  Assessment 
reports  should  be  high  technical  quality, 
with  no  erosion  of  reliability,  validity, 
or  accuracy. 

The  amount  of  detail  in  reporting 
shoidd  be  varied.  Comprehensive 
reports  would  be  prepared  to  provide  an 
in-depth  look  at  a  subject  the  first  time 
it  is  assessed  using  a  newly  adopted  test 
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framework,  testing  many  students  and 
collecting  background  information. 
Although  scale  scores  also  will  be  used, 
achievement  levels  shall  continue  to  be 
the  primary  method  for  reporting  NAEP 
results.  Test  questions,  scoring  guides, 
and  samples  of  students  work  that 
illustrate  the  achievement  levels — Basic, 
Proficient,  and  Advanced — will  receive 
prominence  in  reports.  Data  also  would 
be  reported  by  sex,  race/ethnicity,  socio- 
economic status,  and  for  public  and 
private  schools;  other  reporting 
categories  also  are  possible.  Standard 
reports  would  be  more  modest, 
providing  overall  results  in  the  same 
subject  in  subsequent  years  using 
achievement  levels  and  average  scores. 
Data  could  be  reported  by  sex,  race/ 
ethnicity,  socio-economic  status,  and  for 
public  and  private  schools,  but  would 
not  be  broken  down  further.  The 
amount  of  background  data  collected 
and  reported  would  be  somewhat 
limited  in  comparison  to  a 
comprehensive  report.  Special,  focused 
assessments  on  timely  topics  also  would 
be  conducted,  exploring  a  particular 
question  or  issue  and  possibly  limited  to 
one  or  two  grades. 

StatTis  of  Implementation 

The  new  NAEP  contracts  provide  for 
faster  release  of  data,  standards-based 
reporting,  reports  that  are  targeted  to  the 
general  public,  and  three  different  kinds 
of  reports:  "comprehensive," 
"standard,"  and  "focused."  The  1998 
national  reading  results  were  released  in 

11  months  of  testing;  the  state  results  in 

12  months.  Although  still  short  of  the 
Board's  goal  of  reporting  results  in  6  to 
9  months  following  testing,  progress  is 
being  made. 

Simplify  Trend  Reporting 

The  NAEP  redesign  policy  requires 
the  development  of  a  carefully  planned 
transition  to  enable  "the  main  National 
Assessment"  to  become  the  primary 
way  to  measure  trends  in  reading, 
writing,  mathematics  and  science.  This 
is  because  there  are  now  two  NAEP 
testing  programs  for  reading,  writing, 
mathematics  and  science.  The  two 
programs  use  different  tests,  draw 
different  samples  of  students  (i.e.,  one 
based  on  age — 9, 13  and  17-year-olds, 
the  other  based  on  grade — 4,  8  and  12), 
and  report  results  in  two  different  ways. 
Not  siirprisingly,  the  two  different 
programs  can  yield  different  results, 
which  complicates  the  presentation  and 
explanation  of  NAEP  results.  In 
addition,  this  redimdancy  boosts  costs, 
potentially  limiting  assessments  in  other 
subjects. 

Tne  first  program,  referred  to  as  the 
"long-term  trend  assessments," 


monitors  change  in  student  performance 
using  tests  developed  during  the  1960's 
and  1970's.  The  sample  of  students  is 
based  on  age  (i.e.,  9, 13,  and  17-year- 
olds)  for  reading,  mathematics,  and 
science  and  on  grade  for  writing  (i.e., 
grades  4,  8  and  11).  The  age-based 
samples  include  students  from'  two  or 
more  grades.  For  example,  the  9-year- 
old  sample  has  3rd,  4th,  and  5th  grade 
students.  Long-term  trend  assessment 
results  are  reported  displaying  changes 
over  time  in  average  scores.  The  second 
program,  referred  to  as  "main  NAEP," 
uses  tests  developed  more  recently, 
reports  results  by  grade,  and  employs 
performance  standards  for  reporting 
whether  achievement  is  good  enough. 
As  an  example  of  the  potential  for 
confusion  in  maintaining  two  separate 
programs,  in  1996  the  long-term  trend 
assessment  program  declared 
mathematics  results  flat  since  1990, 
while  main  NAEP  reported  significant 
gains. 

Some  argue  against  the  policy  to  make 
main  NAEP  the  primary  means  for 
monitoring  trends.  They  feel  that  being 
able  to  compare  student  achievement  in 
the  1990's  to  achievement  in  the  1970's 
and  1980's  is  too  important  to  eliminate. 
Others  argue  that  the  long-term  trend 
assessments  are  not  relevant  for  policy 
makers.  This  is  because  these 
assessments  primarily  use  a  sample 
based  on  the  students'  age  rather  than 
on  the  students'  grade,  the  content  of 
the  tests  is  simpler,  there  is  no 
standards-based  reporting,  and  the 
resiUts  at  times  conflict  with  main 
NAEP.       ■ 

Status  of  Implementation 

This  is  a  "work  in  progress."  The 
National  Center  for  Education  statistics 
is  just  beginning  to  develop  options  for 
making  the  transition  from  long-term 
trend  to  main  NAEP  as  the  primary 
means  for  monitoring  trends  in 
achievement.  Identifying  options  that 
are  practical,  affordable,  and  technically 
feasible  will  take  time.  The  Governing 
Board  has  scheduled  long-term  trend 
assessments  to  be  conducted  in  1999, 
2003,  and  2007.  This  will  afford 
adequate  time  to  evaluate  the  viability 
of  the  options  that  may  be  proposed  and 
at  the  same  time  maintain  the  long-term 
trend  line.  The  immediate  effiect  is  to 
change  the  schedule  for  this  part  of  the 
testing  program  from  once  every  two 
years  to  once  every  four  years. 

Keep  NAEP  Assessment  Frameworks 
Stable 

The  NAEP  redesign  policy  states  that 
assessment  frameworks  shall  remain 
stable  for  at  least  ten  years.  The  purpose 
is  three-fold:  to  provide  for  measuring 


trends  in  student  achievement,  to  allow 
for  change  to  frameworks  when  the  case 
for  change  is  compelling,  and  to  manage 
costs. 

By  law.  National  Assessment 
frameworks  are  developed  by  the 
Governing  Board  through  a  national 
consensus  process  involving  hundreds 
of  teachers,  ciuriculum  experts,  state 
and  local  testing  specialists, 
administrators,  and  members  of  the 
public.  The  assessment  frameworks 
describe  how  an  assessment  will  be 
constructed,  provide  for  the  subject  area 
content  to  be  covered,  determine  what 
will  be  reported,  and  influence  the  cost 
of  an  assessment. 

Both  current  practice  and  important 
developments  in  each  subject  area  are 
considered:  How  much  algebra  should 
be  in  the  8th  grade  mathematics 
assessment?  Should  there  be  both 
midtiple  choice  and  constructed 
response  items  and  if  so,what  is  the 
appropriate  mix?  How  much  of  what  is 
measured  should  students  know  and  be 
able  to  do?  The  frameworks  receive 
wide  public  review  before  adoption  by 
the  Governing  Board. 

Status  of  Implementation 

The  Governing  Board  is  solely 
responsible  for  developing  and 
approving  assessment  frameworks  and 
has  been  adhering  to  its  policy  of 
keeping  the  frameworks  stable.  With  a 
decision  to  be  made  this  year  about 
whether  to  conduct  a  national 
consensus  process  for  the  2004 
mathematics  assessment,  the  Governing 
Board  is  beginning  to  examine  criteria 
for  determining  when  a  new  framework 
is  necessary.  An  important  factor  will  be 
the  impact  of  changing  the  framework 
on  the  measurement  of  trends  in  student 
achievement. 

Use  International  Comparisons 

The  NAEP  redesign  policy  states  that 
National  Assessment  frameworks,  test 
specifications,  achievement  levels,  and 
data  interpretations  shall  take  into 
account,  where  feasible,  auricula, 
standards,  and  student  performance  in 
other  nations,  band  promote  studies  to 
"link"  the  National  Assessment  with 
international  assessments.  ■ 

The  National  Assessment  is,  and 
should  be,  an  assessment  of  student 
achievement  in  the  United  States.  It 
should  be  focused  on  subjects  and 
content  deemed  important  for  the  U.S. 
through  the  national  consensus  process 
used  to  develop  NAEP  frameworks. 
However,  decisions  on  content, 
achievement  levels,  and  interpretation 
of  NAEP  results,  where  feasible,  should 
be  informed,  in  part,  by  the  expectations 
for  education  set  by  other  industrialized 
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countries,  and  comparative  test  results. 
Although  there  are  technical  hurdles  to 
overcome,  consideration  of  such 
information  can  be  useful  in 
determining  "how  good  is  good 
enough"  in  an  assessment  for  U.S. 
students. 

Status  of  Implementation 

The  National  Center  for  Education 
Statistics  conducted  a  linking  study  of 
the  1996  NAEP  science  and 
mathematics  assessments  with  the  1995 
Third  International  Mathematics  and 
Science  Study  (TIMSS).  The 
Government  Board  used  information 
from  this  linking  study  in  setting  the 
achievement  levels  for  the  1996  science 
assessment.  NCES  will  be  conducting 
TIMSS  again  in  the  spring  of  1999  and 
thirteen  states  have  agreed  to  participate 
to  collect  state-presentative  TMSS  data. 
NCES  will  be  applying  a  methodology 
for  relating  TIMSS  to  NAEP  and  will  be 
evaluating  the  strength  of  the 
relationship. 

Use  Innovations  in  Measurement  and 
Reporting 

The  NAEP  redesign  policy  states  that 
the  National  Assessment  shall  assess, 
and,  where  warranted,  implement 
advances  related  to  technology  and  the 
measurement  and  reporting  of  student 
achievement.  In  addition,  the 
competition  for  NAEP  contracts  for 
assessments  beginning  around  the  year 
2000  shall  include  a  plan  for  conducting 
testing  by  computer  in  at  least  one 
subject  and  grade  and  for  using 
technology  to  improve  test 
administration,  measurement,  and 
reporting. 

Status  of  Implementation 

The  newly  awarded  NAEP  contracts 
include  plans  for  a  short-form  test 
(described  above)  in  4th  grade 
mathematics  in  the  year  2000  and  for 
the  development  of  a  computer-based 
assessment. 

Help  States  and  Others  Link  To  NAEP 
and  Use  NAEP  Data  To  Improve 
Education  Performance 

The  NAEP  redesign  states  that  the 
National  Assessment  shall  assist  states, 
districts  and  others,  who  want  to  do  so 
at  their  own  cost,  to  link  their  test 
results  to  the  National  Assessment.  The 
policy  also  provides  that  NAEP  shall  be 
designed  to  permit  access  and  use  by 
others  of  NAEP  data  and  materials. 
These  include  frameworks, 
specifications,  scoring  guides,  residts, 
questions,  achievement  levels,  and 
background  data.  In  addition,  the  policy 
provides  that  steps  be  taken  to  protect 


the  integrity  of  the  NAEP  program  and 
the  privacy  of  individual  test  takers. 

.  Status  of  Implementation 

The  State  of  Maryland  and  the  State 
of  North  Carolina  have  collaborated 
with  Governing  Board  on  studies  to 
examine  the  content  of  their  respective 
state  mathematics  test  in  light  of  the 
content  of  NAEP.  The  National  Center 
for  Education  Statistics  has  a  special 
grants  program  that  provides  funds  to 
analyze  NAEP  data.  The  NCES  has 
amended  priorities  for  this  grants 
program  to  encourage  applications  from 
states  (and  others)  to  conduct  analyses 
that  will  be  practical  benefit  in 
interpreting  NAEP  results  and  in 
improving  education  performance.  The 
National  Academy  of  Sciences  report 
"Uncommon  Measures,"  describes  the 
many  technical  difficidties  involved  in 
linking  state  results  to  NAEP.  TTie  NCES 
is  planning  a  major  conference  with  the 
states  to  provide  a  forum  for  discussing 
and  addressing  these  difficulties.  In 
addition  NCES  is  planning  to  conduct 
studies  on  various  linking 
methodologies  to  provide  insight  on 
how  the  linking  of  NAEP  and  state 
assessments  may  best  be  done. 

National  Assessment  Redesign: 
Implications  for  Reauthorization 

The  Governing  Board's  redesign 
policy  is  directed  at  the  operation  of  the 
National  Assessment  program.  It  does 
not  address  governance  of  the  National 
Assessment.  While  there  are  a  niunber 
of  areas  in  the  ciurent  NAEP  legislation 
for  which  change  should  be  considered, 
the  NAEP  redesign  policy  can,  with  two 
exceptions,  be  implemented  within  the 
ciurent  NAEP  legislation. 

The  first  exception  has  to  do  with  the 
subjects  to  assess.  Current  law  ties  the 
subjects  covered  by  NAEP  to  reading, 
and  the  other  subjects  listed  in  the 
national  education  goals.  The  Governing 
Board  agrees  that  these  subjects  should 
be  assessed  by  the  National  Assessment 
and,  accordiiigly,  has  adopted  the 
schedule  displayed  in  Table  1  above. 
However,  the  national  education  goals 
are  about  to  expire.  The  Governing 
Board  recommends  that,  with  respect  to 
subjects  to  assess,  the  reauthorization  of 
the  National  Assessment  should  be 
consistent  with  the  schedule  of 
assessmeiits  adopted  by  the  Governing 
Board. 

The  second  issue  has  to  do  with  long- 
term  trend  assessments.  Ciurent  law 
requires  that  assessments  using  age- 
based  samples  be  conducted  at  least 
once  every  two  years.  Since  the  only 
assessments  using  age-based  samples 
are  the  reading,  science  and 
mathematics  long-term  trend 


assessments,  this  provision  is 
interpreted  as  requiring  long-term  trend 
assessments  once  every  two  years.  In 
accordance  with  the  sdiedule  of 
assessments,  the  Governing  Board 
recommends  that  the  NAEP  legislation 
be  modified  so  that  the  frequency  of  the 
long-term  trend  assessments  is  changed 
to  at  least  once  every  four  years. 

Conclusion 

The  National  Assessment  in  the  next 
century  will  provide  student 
achievement  results  at  the  national  level 
each  year.  State-level  data  will  be 
provided  every  other  year.  Student 
achievenient  in  reading,  writing, 
mathematics  and  science  will, 
appropriately,  receive  the  most 
attention,  with  testing  once  every  four 
years,  but  not  to  the  exclusion  of  other 
important  subjects.  By  continuing  to 
report  results  using  achievement  levels 
and  improving  the  process  by  which 
achievement  levels  are  set,  the  National 
Assessment  will  help  advance 
standards-based  assessment  and 
reporting  in  the  United  States.  With  a 
focus  on  its  core  purpose — measuring 
and  reporting  on  the  status  of  student 
achievement  and  change  over  time — ^the 
National  Assessment  design  can  be 
made  more  streamlined,  more  effective, 
and  more  efficient.  With  a  clear  sense  of 
its  primary  audience — The  general 
public — National  Assessment  reports 
will  have  more  impact. 

With  a  predictable  schedule  of 
assessments  and  reporting  of  National 
Assessment  results,  the  public  at  regular 
intervals  will  discuss  and  debate 
education  quality,  states  can  plan  ahead 
for  their  participation,  and  educators 
will  have  an  external  standard  against 
which  to  compare  their  own  efforts. 

Additional  Information:  Written 
comments  must  be  received  by  Jime  9, 
1999  at  the  following  address:  Mark  D. 
Musick,  Chairman  (Attention:  Ray 
Fields),  National  Assessment  Governing 
Board,  800  North  Capitol  Street  NW, 
Suite  825,  Washington,  DC  20002-4233. 

Written  comments  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to 
Ray_Fields®ED.GOV  by  June  9, 1999. 
Conunents  sent  by  e-mail  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Inclusion  in  the  public 
record  cannot  be  guaranteed  for  written 
statements,  whether  sent  by  mail  or 
electronically,  received  after  June  9, 
1999. 

Public  Record:  A  record  of  conunents 
received  in  response  to  this  notice  will 
be  available  for  inspection  from  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays,  in  Suite  825. 
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800  North  Capitol  Street,  NW, 
Washington.  DC,  20002. 

Dated:  May  17. 1999. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  99-12746  Filed  5-19-99;  8:45  ami 
BfLUNG  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  EC99-5(MX)0] 
PacffiCorp;  Notice  of  Rling 

May  14. 1999. 

Take  notice  that  on  May  13, 1999, 
PacifiCorp  filed  a  correction  to  Richard 
T.  O'Brien's  testimony  which  was  filed 
with  the  Application  in  this  docket. 

Specifically,  the  name 
"ScottishPower"  should  be  substituted 
for  the  name  "PacifiCorp"  at  the  end  of 
the  17th  line  on  page  4  of  Mr.  O'Brien's 
testimony. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  FR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
May  24, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
[FR  Doc.  99-12682  Filed  5-19-99;  8:45  am] 

8IUJNQ  C006  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  GT9»-30-000] 

Reliant  Energy  Gaa  Tranamlaalon 
Company;  Notice  of  Propoaed 
Changea  In  FERC  Gaa  Tariff 

May  14,  1999. 

"Take  notice  that  en  May  7, 1999, 
Reliant  Energy  Gas  Transmission 
Company  ("REGT"),  formerly  NorAm 
Gas  'Transmission  Company,  tendered 
for  filing  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  superseding 
Fourth  Revised  Volimie  No.  1,  to  be 
effective  June  6, 1999. 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  its  name  change  to 
Reliant  Energy  Gas  Transmission 
Company  and  also  to  make  minor 
ministerial  changes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12670  Filed  5-19-99;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP99-303-000] 

Weatem  Gaa  Interatate  Company; 
Notice  of  Requeat  for  Waiver 

May  14, 1999. 

"Take  notice  that  on  May  7, 1999, 
Western  Gas  Interstate  Company  (WGI), 
211  North  Colorado,  Midland,  Texas 
79701,  tendered  for  filing  a  petition  for 
waiver  of  the  electronic  communication 


and  Internet  transaction  requirement  of 
the  Commission's  Order  Nos.  587,  et 
seq.  WGI  states  that  it  is  a  small 
company  located  in  a  discrete 
geographic  area  with  only  five 
customers,  and  that  the  cost  of 
compliance  is  prohibitive.  Further,  WGI 
states  that  all  gas  on  its  system  is 
delivered  to  end  users  and  municipal 
distribution  systems,  and  that  no  gas  is 
delivered  for  further  transportation  to 
any  interstate  or  intrastate  pipeline. 
According,  to  WGI,  its  customers  have 
never  released  capacity  or  used  its 
existing  electronic  bulletin  board,  and 
make  their  nominations  directly  to  other 
pipelines  that  control  all  system 
interconnects. 

WGI  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-12668  Filed  5-19-99;  8:45  am] 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  GT99-29-000] 

Wliliaton  Baain  interatate  Pipeline 
Company;  Notice  of  Rling 

May  14, 1999. 

Take  notice  that  on  May  7, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  fWilliston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
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tariff  sheets  to  become  effective  May  7, 
1999: 

Second  Revised  Volume  No.  1 

Twenty-first  Revised  Sheet  No.  777 
Fifteenth  Revised  Sheet  No.  778 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  v\rishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12669  Filed  5-19-99;  8:45  am) 

BILLING  CODE  6n7-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

May  14, 1999. 

a.  Type  of  filing:  Notice  of  Intent  To 
File  an  Application  For  A  New  License. 

b.  Pro/ecfAfo..l979. 

c.  Date  Filed:  March  25, 1999. 

d.  Submitted  By:  Wisconsin  Public 
Service  Corporation,  current  licensee. 

e.  Name  of  Project:  Alexander 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River 
(river  mile  325)  near  Merrill,  in  Lincoln 
County,  Wisconsin. 

g.  Filed  Pursuant  To:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  Regulations. 

h.  Licensee  Contact:  Gregory  W. 
Egtvedt,  Wisconsin  Public  Service 
Commission,  700  North  Adams  Street, 
P.O.  Box  19002,  Green  Bay.  WI  54307- 
9002,  (920)  433-5713. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 


Frankie  Green  via  phone  at  (202)  501- 
7704,  or  e-mail 
frankie.green@ferc.fed.u8. 

j.  Effective  Date  Of  Current  License: 
April  1, 1985. 

k.  Expiration  Date  Of  Current  License: 
June  30,  2004. 

1.  The  project  consists  of:  (1)  A  38- 
foot-high  dam  consisting  of  a  338-foot- 
long  overflow  section  controlled  by 
eleven  steel  radial  gates,  an  8-foot-wide 
trash  sluiceway,  a  148-foot-long  non- 
overflow  concrete  gravity  section,  a  95- 
foot-long  powerhouse  section,  a  90-foot- 
long  retaining  wall,  and  a  515-foot-long 
earthen  embankment;  (2)  a  reservoir 
with  a  surface  area  of  approximately  803 
acres;  (3)  a  powerhouse  housing  three 
1.400-kW  generators  for  a  total  installed 
capacity  of  4,200  kW;  and  (4)  an  electric 
transmission  substation  and 
appurtenant  fecilities. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  June  30,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12671  Filed  5-19-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY . 

Federal  Energy  Regulatory 
Commission 

Notice  of  intent  To  RIe  an  Application 
for  a  New  License 

May  14, 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  a  New  License. 

b.  Pro/ecfNo.;2574. 

c.  Date  Filed:  April  30.  1999. 

d.  Submitted  By:  The  Merimil  Limited 
Partnership — current  licensee. 

e.  Name  of  Project:  Lockwood  Project. 

f.  Location:  On  the  Kennebec  River, 
near  the  cities  of  Waterville  and 
Winslow.  in  Kennebec  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Frank  H.  Ehmlap, 
FPL  Energy  Maine  Hydro  LLC,  100 
Middle  Street,  Portland,  ME  04101  (207) 
771-3534. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  or  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
may  1, 1954. 

k.  Expiration  date  of  current  license: 
April  30,  2004. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  A  225-foot-long. 


14.3-fbot-high  concrete  overflow  dam 
and  a  650-foot-long,  14.5-foot-high 
concrete  overflow  dam,  connected  by  an 
island;  (2)  a  headgate  structure;  (3)  a 
81.5-acre  reservoir  at  normal  water 
surfoce  elevation  of  52.16  feet  msl;  (4) 
a  450-foot-long  forebay  canal;  (5)  two 
powerhouses  cont£iining  seven 
generating  units  with  a  total  installed 
capacity  of  6,915  kW,  (6)  a  110-foot-long 
tailrace;  (7)  two  transmission  lines 
totaling  2,100-feet-long;  and  (8)  other 
appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  April  30,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12672  Filed  5-19-99;  8:45  ami 
BILUNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Accepting  Application  for  Rling ' 
and  Requesting  Interventions  and 
Protests 

May  14, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No. :  1 1 541-001 . 

c.  Date  Filed:  February  26, 1999. 

d.  Applicdnt:  Atlanta  Power 
Company,  Inc. 

e.  Name  of  Project:  Atlanta  Power 
Station  Hydroelectric  Project. 

f.  Location:  On  the  Middle  Fork  Boise 
River  in  Elmore  Coimty,  Idaho,  near  the 
town  of  Atlanta  within  the  Boise 
National  Forest  (T5N,RllE,  sections  5, 
4,  3,  2,  and  11  Boise  Meridian). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Lynn  E. 
Stevenson,  President  Atlanta  Power 
Company,  Inc.,  Box  100,  Fairfield,  ED 
(208) 352-4692. 

Michael  C.  Creamer,  Esq.  Givens 
Pursley  LLP,  277  N.  6th  Street,  suite 
200,  P.O.  Box  2720,  Boise,  ID  83701 
(208)  388-1200. 

i.  FERC  Contact:  Gaylord  W. 
Hoisington,  E-mail  address 
Gaylord.Hoisington@FERC.FED.US.  or 
telephone  (202)  219-2756. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  bom  the 
issuance  date  of  this  notice. 
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All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  documents  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
proposed  project  would  consist  of  the 
existing  Atlanta  Power  Station  facilities 
located  at  the  Forest  Service's  Kirby 
Dam,  consisting  of:  (1)  A  penstock 
intake  structure;  a  powerhouse, 
containing  a  single  generating  unit  with 
a  capacity  of  187  kilowatts;  and  (3)  other 
appurtenances. 

•    m.  Locations  of  the  application :  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conmiission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211 
and  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application. 

Filing  and  Service  of  Responsive 
Docimients — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 


When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
reconunendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
nimiber  of  copies  required  by  the 
Commission's  Regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  the  Director,  Division  of 
Project  Review,  Office  of  Hydropower 
Licensing,  at  the  above-mentioned 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12673  Filed  5-19-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

^totice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

May  14, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  11616-000. 

c.  Date  Filed:  June  1,  1998. 

d.  Applicant:  City  of  Portland, 
Michigan. 

e.  Name  of  Project:  Portland 
Mimicipal  Hydroelectric  Project. 

f.  Location:  On  the  Grand  River,  near 
the  town  of  Portland,  in  Ionia  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Robert 
Masselink,  P.E.,  Earth  Tech,  Inc.,  5555 
Glenwood  Hills  Pkwy.,  Grand  Rapids, 
MI  49588,  (616)  942-9600. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 


Michael  Spencer,  E-mail  address 
michael.spencer@ferc.fed.us,  or 
telephone  202-219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest;  60  days  firom  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  first  Street, 
NE.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  that  document  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  13-foot-high,  285-foot- 
long  earthen  dam  with  a  325-foot-long 
concrete  spillway;  (2)  a  reservoir  with  a 
surface  area  of  90  acres,  and  a  storage 
are  of  140  acre-feet;  (3)  a  powerhouse 
with  forebay.  located  at  the  south 
abutment  of  the  spillway,  containing 
two  generating  imits  with  a  combined 
installed  capacity  of  375  kW  and  an 
average  annual  generation  of  1,572.000 
kWh;  (4)  a  substation;  and  (5) 
appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  N.E..  Room  2A-1. 
Washington,  DC  20426.  This  filing  may 
be  viewed  on  the  web  at  htt;:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Development  Application — ^Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  apphcation,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
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preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliioinary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211 
and  .214.  in  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environm^ital  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is''ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recoiunendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,"  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  fiUng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  fi-om  the  applicant.  Any  of  these 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
Regiilations  to:  The  Secretary  and  an 
additional  copy  must  be  sent  to  the 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  at  the 
above-mentioned  address.  A  copy  of  any 
protest  or  motion  to  intervne  must  be 
served  upon  each  representative  of  the 


applicant  specified  in  the  particular 

application. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12674  Filed  5-19-99;  8:45  am) 

BILUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

Notiee  of  Application  Accepted  for 
niing  and  Soliciting  Motlona  To 
Intervene  and  Proteats 

May  14. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11689-000. 

c.  Dated  filed:  February  23, 1999. 

d.  Applicant:  Alpine  Power  Company. 

e.  Name  of  Project:  Stuyvesant  Falls 
Project. 

f.  Location:  On  the  Kinderhook  Creek, 
near  the  Tovsms  of  Stuyvesant  and 
Stockport,  Columbia  Coimty,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— (825). 

h.  Applicant  Contact:  Mr.  Charles  R. 
Pepe,  Alpine  Power  Company,  P.O.  Box 
707,  Old  Quarry  Road,  Alpine  NJ  07820. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address  at 
Spencer.  Michael@FERC.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Conmussion 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  conmients 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
follovtring  existing  features:  (1)  a  13-foot- 
high,  220-foot-long  stone-masonry 
gravity  dam;  (2)  a  46  acre  pond  with 
minimal  storage  capacity;  (3)  two  7.5- 


foot-diameter,  2,860-f6ot-long  steel 
pipelines;  (4)  a  26-foot-diameter  surge 
tank;  (5)  two  7.5-foot-diameter,  200-foot- 
long  penstocks;  (6)  a  powerhouse 
containing  a  generating  imit  with  a 
proposed  rehabilitated  capacity  of  4,200 
kW  and  an  estimated  average  annual 
generation  of  13.0  GWh;  and  (7)  a  1,500- 
foot-long  transmission  line. 

L  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 


Preliminary  Permit — ^Anyone  desiring 
a  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36.). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prelimiaary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  appUcation  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  apphcaiit(s)  named  in  this 
public  notice. 

Proposes  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  perliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  becomes  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partictilar 
application. 

Filing  and  Service  of  Responsive 
Docimients — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  any 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12675  Filed  5-19-99;  8:45  am] 

aaxMG  cooE  a7i7-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  14, 1999. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubhc  inspection: 

a.  Type  of  AppUcation:  Prehmmary 
Permit. 

b.  Pro/ect  No..- P-1 1698-000. 

c.  Date  Filed:  March  12, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Cave  Run  Lake 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Cave  Rim  Lake  Dain 
on  the  Licking  River,  near  the  Towns  of 
Morehead,  Farmers,  and  Scranton,  and 
in  Rowan  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electrical  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@ferc.fed.us. 

j.  Deadline  for  filing  conmients, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociiments  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regiilatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procediire  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibiUties  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Cave  Rim  Lake 


Dam  and  consist  of:  (1)  A  new 
powerhouse  on  the  downstream  side  of 
the  dam  with  a  total  installed  capacity 
of  5,000  kW;  (2)  a  new  14.7  kV 
transmission  line;  and  (3)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  31,000 
MWh  and  the  cost  of  the  studies  under 
the  permit  would  be  $1,250,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2 A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  http:// 
www.ferc.fed.us/rims.htm  (call  (202) 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  appUcation  for  a 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Prelimimanry  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  appUcani(s)  named  in  this 
pubhc  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliJooinary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
woiUd  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partioilar 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  appUcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  vdthin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-12676  Filed  5-19-99;  8:45  am) 

BiuMG  CODE  vm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  14,  1999. 

Take  notice  that  the  follovdng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11699-000. 

c.  Date  Filed:  March  12, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Rough  River  Lake 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Rough  River  Lake 
Dam  on  the  Rough  River,  near  the 
Towns  of  McDaniels  and  Leitchfield, 
and  in  Grayson  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Conmiission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  tiie  document  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Rough  River 


Lake  Dam  and  consist  of:  (1)  a  new 
powerhouse  on  the  downstream  side  of 
the  dam  with  a  total  installed  capacity 
of  6,100  kW;  (2)  a  new  14.7  kV 
transmission  line;  and  (3)  other 
appurtenances. 

Applicant  estimates  that  the  average 
aimual  generation  would  be  37,000 
MWh  and  the  cost  of  the  studies  imder 
the  permit  would  be  $1 ,500,000. 

1.  Locations  of  the  application:  A  copy 
of  the  appUcation  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  http;// 
wwrw.ferc.fed.us/rims.htm  (call  (202) 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fUe  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
aUows  an  interested  person  to  file  the 
competing  preliminary  permit 
appUcation  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR'4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  appUcation  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  19  CFR  385.210.  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING 
APPLICATIONS",  "COMPETING 
APPUCATION",  "PROTEST". 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  tu  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  munber  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary  and  an 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review,  at 
the  above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-12677  Filed  5-19-99;  8:45  am] 

BIUING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
IMotions  To  Intervene,  and  Protests 

May  14,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1701-000. 

c.  Date  Filed:  March  15, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  L&D  #10 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Kentucky  L&D  #10 
on  the  Kentucky  River,  near  the  City  of 
Winchester  in  Madison  County, 
Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procediu«  require  all  intervenors 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Fiuther,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiuce  agency. 

k.  Description  of  the  Project:  The 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Kentucky  L&D 


#10  and  consist  tit:  (1)  a  new 
powerhouse  on  the  downstream  side  of 
the  dam  with  a  total  installed  capacity 
of  2,550  kW:  (2)  a  new  14.7  kV 
transmission  line;  and  (3)  other 
appiutenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  16,000 
MWh  and  the  cost  of  the  studies  under 
the  permit  would  be  $750,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  http:// 
www.ferc.fed.us/rims.htm  (call  (202) 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  aftw 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  munber  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  appUcant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  Preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  tbe 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  aU  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  &x>m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  W«taon,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-12678  Filed  5-19-99  8:45  am] 

BUMQ  OOOE  «n7-01-M 

DEPARTMENT  OF  ENERGY 
Federal  Enef^gy  ReguMory 


NoUce  of  Applicetion  Accepted  for 
Rling  and  SoNcHing  Comments, 
MotkNie  To  intervene,  and  Prolaets 

May  14, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1702-000. 

c.  Date  Filed:  March  15, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Kentucky  LAD  #9 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Kentucl^  L&D  #9  on 
the  Kentucky  River,  near  the  City  of 
Richmond  in  Jessamine  County, 
Kentucky. 

g.  Fileid  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tsengdferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washmgton,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibihties  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Description  of  the  Project:  The 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Kentucky  L&D 


#9  and  consist  of:  (1)  a  new  poweriioose 
on  the  downstream  side  of  the  dam  with 
a  total  installed  capacity  of  2,550  kW; 

(2)  a  new  14.7  kV  transmission  line;  and 

(3)  other  appurtenances. 
AppUcant  estimates  that  the  average 

annual  generation  would  be  16,000 
MWh  and  the  cost  of  the  studies  under 
the  permit  would  be  $750,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  Room, 
located  at  888  First  Street,  N£,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.fero.fed.us/rims/ 
htm  (call  (202)  208-2222  for  assistance). 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  address  in  item 
h  above. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  apphcation  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fUe  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
aUows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — ^Any  qualified 
development  appUcant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  Ucense  appUcation  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  si}ecify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
appUcation  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 
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Proposed^cope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirefnents  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"CONiMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particiilar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docxunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-12679  Filed  5-19-99;  8:45  am] 

BtLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene  and  Protests 

May  14. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Prehjoiasay 
Permit. 

b.  Project  No. :  P-1 1 728-000. 

c.  Date  filed:  April  19, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Columbia  L&D 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Colimibia  Lock  and 
Dam  on  the  Ouachita  River,  near  the 
Town  of  Columbia,  Caldwell  County. 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrook  Street.  Akron. 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Jack  Duckworth 
(202)  219-2818, 
Jack.Duckworth@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regidatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  conunents 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afi'ect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers'  Columbia  Lock  and  Dam.  and 
would  consist  of  the  following  facilities: 
(1)  5  new  60-foot-Iong  and  84-inch- 
diameter  steel  penstocks;  (2)  a  new 
powerhouse  to  be  constructed  on  the 
downstream  side  of  the  dam  having  5 
turbine/generating  imits  with  a 
combined  total  installed  capacity  of 
5.400  kilowatts;  (3)  a  new  600-foot-long. 
4.7-kilovolt  transmission  line;  and  (4) 


appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  33  gigawatt  hours.  The  cost  of  the 
studies  under  the  permit  will  be  about 
$1,500,000. 

1.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's^  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  North  Capitol  Street,  N.E.,  Room  2- 
A.  Washington,  D.C.  20426,  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  1145 
Highbrook  Street.  Akron.  Ohio  44301, 
(330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
website  on  the  Internet  at  http:// 
wwwierc.fed.us/online/rims.htm  or  call 
(202)  208-2222  for  assistance. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  on  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 
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Proposed  Scope  of  Studies  irnder 
Permit — A  preliminary  pennit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedvu^,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representative. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12680  Filed  5-19-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIIng  and  Solictting  Motions  To 
Intervene  and  Protests 

May  14, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11729-O00. 

c.  Z>ateJ^/ed:  April  19, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Jonesville  L&D 
Hydroelectric  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Jonesville  Lock  and 
Dam  on  the  Black  River,  near  the  Town 
of  Simmesport,  Catahoula  Cotmty, 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald's. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Jack  Duckworth 
(202) 219-2818, 
Jack.Duckworth@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  doctmients  (original  and  eight 
copies)  should  be  filed  with:  Dayid  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procediue  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  docxunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiut:e  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 
Engineers'  Jonesville  Lock  and  Dam. 
and  would  consist  of  the  following 
facilities:  (1)  5  new  50-feet-long  and  62- 
inch-diameter  steel  penstocks;  (2)  a  new 
powerhouse  to  be  constructed  on  the 
downstream  side  of  the  dam  having  5 
turbine/generating  units  with  a 
combined  total  installed  capacity  of 
4.500  kilowatts;  (3)  a  new  1,000-foot- 
long,  14.7-kilovolt  transmission  line; 


and  (4)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  28  gigawatt  hours.  The 
cost  of  the  studies  under  the  permit  will 
be  about  $1,500,000. 

1.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  North  Capitol  Street,  NE,  Room  2- 
A,  Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  1145 
Highbrook  Street,  Akron,  Ohio  44301, 
(330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
website  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  or  call 
(202)  208-2222  for  assistance. 

Prelimary  Permit — Anyone  desiring  to 
file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fQe  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  appplication 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  application(s)  named  in 
this  public  notice. 
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Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  iling  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conmiission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiilar  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12681  Filed  5-19-99;  8:45  ami 

BILUNQ  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6346-1] 

National  Drinking  Water  Advisory 
Council;  Health  Care  Provider 
Outreach  and  Education  Working 
Group;  Notice  of  Open  Meeting 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
Health  Care  Provider  Outreach  and 
Education  Working  Group  of  the 
National  Drinking  Water  Advisory 
Coimcil  (NDWAC)  estabhshed  imder  the 
Safe  Drinking  Water  Act,  as  amended 
(U.S.C.  S300f  et.  seq.),  will  be  held  on 
Jime  1, 1999,  from  10:30  a.m.  to  5:30 
p.m.,  and  on  June  2, 1999,  irom 
app^pximately  8:30  a.m.  to  3:30  p.m.,    . 
EST.  The  meeting  will  be  held  at  the 
Loews  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza,  SW,  Washington,  DC, 
(202)  484-1000.  The  meeting  is  open  to 
the  public,  but  seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
review  the  Health  Care  Provider 
Outreach  and  Education  Working 
Group's  progress  in  preparing  draft 
strategic  recommendations  to  NDWAC, 
including  key  issues  and  messages.  The 
group  will  also  discuss  approaches  and 
networks  to  disseminate  information  to 
health  care  professionals  on  drinking 
water  issues.  Statements  fi-om  the  public 
will  be  taken  as  time  allows. 

For  more  information,  please  contact 
Ron  Hoffer,  Designated  Federal  Officer, 
Health  Care  Provider  Outreach  and 
Education  Working  Group,  U.S.  EPA, 
Office  of  Ground  Water  and  Drinking 
Water,  Mail  Code  4607,  401  M  Street 
SW,  Washington,  D.C.  20460.  The 
telephone  number  is  202/260-7096  and 
the  e-mail  address  is 
hoffer.ron@epa.gov. 

Dated:  May  14, 1999. 
Charlene  E.  Shaw, 

Designated  Federal  Officer.  National  Drinking 
Water  Advisory  Council. 
[FR  Doc.  99-12752  Filed  5-19-99;  8:45  am) 
BILUNG  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IWH-FRL-6347-3] 

Public  StakehoMer  Meetings  on  the 
Natk>nal  Strategy  To  Devetop  Regk>nal 
Nutrient  Criteria 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  stakeholder 
meeting  on  the  national  strategy  to 
develop  regional  nutrient  criteria. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  holding  a  stakeholder 
meeting  on  Jime  10, 1999  to  stimulate 
an  information  exchange  with 
stakeholders  on  issues  related  to  the 
National  Strategy  to  Develop  Regional 
Nutrient  Criteria. 

DATES:  The  public  stakeholder  meeting 
will  start  at  9:00  AM  and  adjourn  at  5:30 
PM  on  June  10, 1999. 

FURTHER  INFORMATION  CONTACT:  Robert 
Cantilli  (4304),  U.S.  EPA,  401  M  St. 
S.W.,  Washington,  D.C.  20460 
(Telephone:  (202)  260-5546). 

SUPPLEMENTARY  INFORMATION:  The 
public  stakeholder  meeting  will  be  held 
at  the  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 
for  the  purpose  of  conducting  an 
information  exchange  with  stakeholders 
on  issues  related  to  the  National 
Strategy  to  Develop  Regional  Nutrient 
Criteria.  The  public  stakeholder  meeting 
is  to  provide  an  opportunity  for 
interested  persons  to  discuss  the  issues 
and  process  for  developing  and 
implementing  regional  nutrient  criteria. 
The  stakeholder  meeting  will  also  be  an 
opportunity  for  substantive  input  and 
dialogue  with  the  primary  authors  of  the 
Nutrient  Waterbody  T5^e  Guidance 
Docimients.  Participants  for  the 
stakeholders  meeting  who  wish  to  make 
comments  or  ask  questions  are  strongly 
encouraged  to  provide  an  advance 
written  request  due  to  potential  time 
limitations.  Requests  to  speak  at  the 
stakeholder  meeting  should  be  made  to 
Gregory  Smith,  Great  Lakes 
Environmental  Center,  Inc.  at  (614)  487- 
8236  or  by  e-mail  at: 
gsmith glec@compuserve.com. 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
stakeholder  meeting.  Approximately 
150  seats  will  be  available  for  the 
public.  Seats  will  be  available  on  a  first- 
come,  first  served  basis.  On-site 
registration  for  the  meeting  will  begin  at 
8:00  AM. 

For  additioned  information  about  the 
meeting,  please  contact  Robert  Cantilli 
of  EPA's  Office  of  Science  and 
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Technology  at  (202)  260-5546  or  by  e- 
mail  at  cantiUi.robert@epa.gov. 

Dated:  May  12, 1999. 
Tudor  T.  Davies. 

Director,  Office  of  Science  and  technology. 
[FR  Doc.  99-12755  Filed  5-19-99;  8:45  am] 
BIUJNG  CODE  68aO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6347-4] 

Public  Meeting  of  ttie  Urban  Wet 
Weather  Flowe  Adviaory  Committee, 
the  Storm  Water  Phaae  II  Adviaory 
Subcommittee,  and  the  Sanitary  Sewer 
Overflow  Adviaory  Subcommittee 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Notice  is  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  convening  a  public  meeting  of  the 
Sanitary  Sewer  Overflow  (SSO) 
Advisory  Subcommittee  to  discuss  the 
draft  National  Pollutant  Discharge 
Elimination  System  (NPDES)  standard 
permit  conditions;  NPDES  regulations 
and  policies  for  mimicipal  sanitary 
sewer  collection  systems.  This  meeting 
is  open  to  the  public.  Advance 
registration  is  not  necessary,  although 
seating  is  limited. 

DATES:  July  28-29, 1999. 

ADDRESSES:  The  Madison  Hotel  (2nd 
floor),  Fifteenth  &  M  Street,  NW, 
Washington,  E)C.  The  hotel's  telephone 
number  is  (202)  862-1600.  A  small 
block  of  government-rate  rooms  are 
available;  deadline  for  registration  is 
Jime  27, 1999.  The  meeting  will  start  at 
approximately  9:00  a.m.  EST  and  end  at 
approximately  4:00  p.m.  on  both  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharie  Centilla,  Office  of  Wastewater 
Management,  at  (202)  260-6052  or 
Internet:  centilla.sharie@epa.gov. 

Materials  that  are  sent  to  the  SSO 
FAC,  along  with  logistics  for  the 
meeting,- will  be  available  on  the  EPA 
website:  http://www.epa.gov/owm/    - 
wethtm. 

Dated:  May  13, 1999. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management, 

Designated  Federal  Official. 

[FR  Doc.  99-12756  Filed  5-19-99;  8:45  am) 

BIUING  COOE  S560-5fr-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6345-9] 

Notice  of  Propoaed  Prospective 
Purchaaer  Agreement  Purauant  to  the 
Comprehenaive  Environmental 
Reaponae,  Compenaation  and  Liability 
Act  of  1900,  aa  Amended  by  the 
Superfund  Amendmenta  and 
Reeuthorization  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601-9675, 
notice  is  hereby  given  that  a  proposed 
prospective  piut:haser  agreement 
("Purchaser  Agreement")  associated 
with  the  Fike  Chemical  Superfund  Site 
("Site")  in  Nitro,  West  Virginia,  was 
executed  by  the  Environmental 
Protection  Agency  and  the  Department 
of  Justice.  The  Purchaser  Agreement  is 
now  subject  to  pubUc  comment,  after 
which  the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Purchaser 
Agreement  will  resolve  certain  potential 
EPA  claims  imder  section  107  of 
CERCLA,  42  U.S.C.  9607,  against  the 
City  of  Nitro  Development  Authority 
("Purchaser").  The  property  subject  to 
the  Purchaser  Agreement  is  the  Site, 
which  encompasses  two  parcels 
separated  by  a  distance  of  500  feet, 
totaling  12.7  acres.  The  property  is 
located  on  an  access  roadway  off 
Viscose  Road,  which  is  accessed  from 
WV  Route  25  in  the  city  of  Nitro, 
Kanawha  and  Putnam  Counties,  West 
Virginia.  The  property  consists  of  an 
abandoned  chemical  reformulation 
facility,  a  wastewater  treatment  plant 
(CST)  and  an  office  building.  Response 
actions  and  long  term  remedial  actions 
on  the  Property  have  been  conducted  or 
overseen  by  EPA  since  1988,  when 
chemical  manufacturing  operations 
ceased  and  the  Site  owners  abandoned 
the  property.  Additional  work  to 
address  contaminated  soil  and  groimd 
water  is  ongoing.  Under  the  terms  of  the 
Purchaser  Agreement,  the  Purchaser 
will  file  deed  restrictions  to  ensure  that 
the  property  will  remain  industrial  in 
use  and  will  cooperate  with  EPA  in  the 


continued  implementation  of  response 
actions  at  the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  Purchaser 
Agreement.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  pubhc  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  PA  19103. 
DATES:  Comments  must  be  submitted  on 
or  before  June  21, 1999. 
addresses:  The  proposed  Piirchaser 
Agreement  and  additional  background 
information  relating  to  the  proposed 
Purchaser  Agreement  are  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  EQ,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreement  may  be 
obtained  from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00).  1650 
Arch  Street,  Philadelphia,  PA  19103. 
Comments  should  reference  the  "Fike 
Chemical  Superfund  Site  Prospective 
Purchaser  Agreement"  and  "EPA  Docket 
No.  in-98-O04-DC,"  and  should  be 
forwarded  to  Suzaime  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Frankel  (3RC41),  Paralegal 
Specialist,  U.S.  Environmental 
ftotection  Agency,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone:  (215) 
814-2665. 

Dated:  May  12, 1999. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  m. 
(FR  Doc.  99-12753  Filed  5-19-99;  8:45  am] 
BHXINQ  CODE  6SeO-60-U 


FEDERAL  MARITIME  COMMISSION 

Agreement(a)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-011632-001 
Title:  Turkey/United  States  Rate 

Agreement 
Parties: 
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Farrell  Lines,  Inc. 
Turkon  Container  Transport  & 
Shipping  Inc. 

Synopsis:  The  proposed  modification 
would  authorize  the  parties  to  discuss 
and  agree  upon  the  terms  of  their 
individual  service  contncts,  to 
exchange  information  regarding  such 
contracts,  and  to  adopt  voluntary 
guidelines  with  respect  to  their 
individual  contracts.  The 
modification  also  deletes  reference  to 
tariff  filing  with  the  Conmiission.  The 
parties  have  requested  expedited 
review. 

Agreement  No.:  224-201077 

Title:  Tioga  Marine  Tominal  Sublease 
Agreement 

Parties: 
Delaware  River  Stevedores,  Inc. 
Tioga  Fruit  Terminal,  Inc. 

Synopsis:  The  proposed  agreement  is  a 
sublease  arrangement  conveying 
certain  iacilities  to  Tioga  Fruit.  The 
agreement  runs  through  March  31, 
2003. 

Dated:  May  14, 1999. 

By  order  of  the  Federal  Maritime 
Ck)iiunission. 

Bryant  L.  VanBralde, 

Secretary. 

(FR  Doc.  99-12655  Filed  5-19-99;  8:45  am) 

BIUMO  COOE  CTSO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  LIcenae 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  piirsuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

American  Pioneer  Shipping  LLC,  1308 
Centennial  Avenue,  Suite  116, 
Piscataway,  NJ  08854,  Officer:  Wenli 
Jiang,  General  Manager  (Qualifying 
Individual] 

Airlift  (U.S.A.),  Inc.  d/b/a  AirUft 
Container  Line,  11099  S.  La  Cienega 
Blvd.,  Suite  151,  Los  Angeles,  CA 
90036,  Officers:  Ganesh  Murthy, 
President,  Flavia  Russo,  Vice 
President  (Qualifying  Individual) 

Quad  aty  Port  Services,  Inc.,  1634  State 
Street.  Bettendorf,  lA  52722,  Officer: 


Richard  R.  Weeks,  President 

(Qualifying  Individual) 
Petcon  Air  Freight  (USA)  Inc.,  175-01 

Rockaway  Blvd.,  Suite  215,  Jamaica, 

NY  11434,  Officer:  Peter  Yu,  President 

(Qualifying  Individual) 
Airgate  International  (SFO)  Corp.,  484 

Grandview  Drive,  S.  San  Francisco. 

CA  94080,  Officers:  Joanna  Chan, 

President  Alex  Chan,  Vice  President 

(Qualifying  Individual) 
Inter-Florida  Container  Transport,  Inc., 

7225  NW  25  Street,  Suite  303,  Miami. 

FL  33122,  Officer:  Mercedes  Torres. 

President  (Qualifying  Individual) 

Dated:  May  14, 1999. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  99-12683  Filed  5-19-99;  8:45  am] 
BUJNQ  CODE  B730-01-H 


FEDERAL  TRADE  COMMISSION 

[RIe  No.  9823563  &  9823565] 

Dell  Computer  Corporation  and  Micron 
Electronics,  Inc.;  Analyais  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

SUjf MARY:  The  consent  agreements  in 
these  matters  settle  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaints  that  accompany  the 
two  consent  agreements  and  the  terms 
of  the  consent  orders — embodied  in  the 
consent  agreements — that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  19. 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Forman  Pitofsky  or  Rolando 
Berrelez,  FTC/S-4429,  601 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  (202)  326-3224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  isiiereby  given  that  the 
above-captioned  consent  agreements 
containing  consent  orders  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  sixty 


(60)  days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreements,  and  the 
allegations  in  the  complaints.  Electronic 
copies  of  the  full  text  of  the  consent 
agreement  packages  can  be  obtained 
from  the  FTC  Home  Page  (for  May  13th. 
1999),  on  the  World  Wide  Web,  at 
"http://www.ftc.gov/os/actions97.htm." 
Paper  copies  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130.  600  Pennsylvania  Avenue.  NW., 
Washington.  DC  20580.  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3  V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Conmiission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

Summary:  The  Federal  Trade 
Commission  has  accepted  separate 
agreements,  subject  to  final  approval, 
from  Dell  Computer  Corporation 
("Dell")  and  Micron  Electronics,  Inc. 
("Micron")  (collectively  referred  to  as 
"respondents").  The  proposed  consents 
resolve  allegations  that  respondents 
created  and  disseminated  computer 
lease  advertisements  that  violate  the 
Federal  Trade  Commission  Act  ("FTC 
Act"),  the  Consumer  Leasing  Act 
("CLA"),  and  Regulation  M. 

Section  5  of  the  FTC  Act  prohibits 
false,  misleading,  or  deceptive 
representations  or  omissions  of  material 
information  in  advertisements.  In 
addition.  Congress  established  statutory 
disclosure  requirements  for  lease 
advertising  under  the  CLA  and  directed 
the  Federal  Reserve  Board  ("Board")  to 
promidgate  a  regulation  implementing 
such  statute — ^Regulation  M.  See  15 
U.S.C.  1667-1667e;  12  CFR  Part  213. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreements 
or  make  final  the  agreements'  proposed 
orders. 
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7.  Dell  and  Micron  Complaints 

A.  FTC  Act  Violations — Lease 
Advertising 

1.  Failure  to  Disclose  Adequately  that 
Transaction  Advertised  is  a  Lease. 

Count  I  of  the  Dell  complaint  alleges 
that  respondent  Dell,  in  lease 
advertisements,  represents  that 
consumers  can  piuchase  the  advertised 
computer  systems  for  the  monthly 
payment  amounts  prominently  stated  in 
the  advertisements.  These 
advertisements  allegedly  do  no 
adequately  disclose  that  each  advertised 
monthly  payment  amount  is  a 
component  of  a  lease  offer.  The  Dell 
complaint  alleges  that  the  existence  of 
this  additional  information  would  be 
material  to  consumers  in  deciding 
whether  to  lease  or  piut:hase  a  computer 
from  Dell.  Count  I,  therefore,  alleges  that 
the  failure  to  disclose  adequately  this 
additional  information,  in  Ught  of  the 
representation  made,  was,  and  is,  a 
deceptive  practice  in  violation  of 
Section  5  of  the  FTC  Act. 

2.  Failure  to  Disclose,  and/or  Failure 
to  Disclose  Adequately,  Lease  Terms. 

Coxmt  n  of  the  Dell  complaint  and 
Count  I  of  the  Micron  complaint  allege 
that  respondents'  lease  advertisements 
represent  that  consiimers  can  obtain  the 
advertised  computer  systems  at  the 
terms  prominently  stated  in  the 
advertisements,  including  but  not 
limited  to  the  monthly  payment 
amount.  These  advertisements  allegedly 
fail  to  disclose,  and/or  fail  to  disclose 
adequately,  additional  terms  pertaining 
to  the  lease  offers,  such  as  the  total 
amount  of  any  pa)anents  due  at  lease 
inception  and/or  the  term  of  the  lease. 
The  existence  of  this  additional 
information  would  be  material  to 
consiuners  in  deciding  whether  to  lease 
the  advertised  computer  systems  from 
respondents,  according  to  the 
complaints.  These  practices,  according 
to  the  complaints,  constitute  deceptive 
acts  or  practices  in  violation  of  Section 
5(a)  of  the  FTC  Act. 

B.  CLA  and  Regulation  M  Violations 

Dell  and  Nficron's  lease 
advertisements  also  allegedly  violate  the 
CLA  and  Regulation  M.  According  to 
the  complaints,  these  respondents' 
computer  lease  advertisements  state  a 
monthly  payment  amoimt  but  fail  to 
disclose,  and/or  fail  to  disclose  clearly 
and  conspicuously,  certain  additional 
terms  required  by  the  CLA  and 
Regiilation  M,  including  one  or  more  of 
the  following  terms:  that  the  transaction 
advertised  is  a  lease;  the  total  amount 
due  prior  to  or  at  consummation  or  by 
delivery,  if  delivery  occurs  after 
consiunmation,  and  that  such  amount: 


(1)  excludes  third-party  fees,  such  as 
taxes,  licenses,  and  registration  fees,  and 
discloses  that  fact  or  (2)  includes  third- 
party  fees  based  on  a  particular  state  or 
locality  and  discloses  that  fact  and  the 
fact  that  such  fees  may  vary  by  state  or 
locality;  whether  or  not  a  security 
deposit  is  required;  and  the  number, 
amount,  and  timing  of  scheduled 
payments. 

Respondents'  television,  Internet, 
and/or  print  disclosures  are  not  clear 
and  conspicuous  because  they  appear  in 
fine  print  at  the  bottom  of  the 
advertisements.  The  Dell  and  Micron 
complaints,  therefore,  allege  that  these 
practices  violate  Section  184  of  the  CLA, 
15  U.S.C.  1667c,  as  amended,  and 
Section  213.7  of  Regulation  M,  12  CFR 
213.7  as  amended. 

n.  Proposed  Consent  Orders 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 
Specifically,  subparagraph  I.A.  of  the  . 
Dell  proposed  order  prohibits  Dell  from 
failing  to  disclose  clearly  and 
conspicuously  that  any  advertised  lease 
terms,  including  but  not  limited  to  a 
monthly  payment  amount  or 
downpayment,  pertain  to  a  lease  offer. 

Subparagraph  I.B.  of  the  Dell 
proposed  order  and  subparagraph  LA.  of 
the  Micron  proposed  order  prohibit 
respondents,  in  any  lease 
advertisements,  from  making  any 
reference  to  any  charge  that  is  part  of 
the  total  amoimt  due  at  lease  signing  or 
delivery  or  that  no  such  amount  is  due, 
not  including  a  statement  of  the 
periodic  payment,  imless  the 
advertisement  also  states  with  equal 
prominence  the  total  amount  due  at 
lease  inception.  The  "equal 
prominence"  requirement  prohibits 
respondents  frvm  running  deceptive 
advertisements  that  highlight  low 
amoimts  "down,"  with  inadequate 
disclosures  of  actual  total  inception 
fees.  This  "Equal  prominence" 
requirement  for  lease  inception  fees  also 
is  foimd  in  Regulation  M. 

Moreover,  subparagraph  I.C.  of  the 
Dell  proposed  order  and  subparagraph 
I.B.  of  the  Micron  proposed  order 
prohibit  respondents,  in  any  lease 
advertisement,  bom  stating  the  amoimt 
of  any  pa)rment,  or  that  any  or  no  initial 
payment  is  required  at  consummation  of 
the  lease,  unless  the  advertisement  also 
states,  clearly  and  conspicuously,  all  of 
the  terms  required  by  Regulation  M,  as 
follows:  (1)  that  the  transaction 
advertised  is  a  lease;  (2)  the  total 
amount  due  at  lease  signing  or  delivery; 
(3)  whether  or  not  a  security  deposit  is 


required;  (4)  the  number,  amoimts,  and 
timing  of  scheduled  payments;  and  (5) 
that  an  extra  charge  may  be  imposed  at 
the  end  of  the  lease  term  where  the 
liability  of  the  consumer  at  lease  end  is 
based  on  the  anticipated  residual  value 
of  the  leased  property. 

The  information  required  by 
subparagraphs  I.C.  and  I.B.  of  the  Dell 
and  Micron  proposed  orders, 
respectively,  must  be  disclosed  "clearly 
and  conspicuously"  as  defined  in  the 
proposed  orders.  The  "clear  and 
conspicuous"  definition  requires 
respondents  to  present  such  lease 
information,  as  applicable,  within  the 
advertisement  so  that  an  ordinary 
consumer  can  read,  or  hear,  and 
comprehend  it.  This  definition  is 
consistent  with  the  "clear  and 
conspicuous"  requirement  for 
advertising  disclosures  in  Regulation  M 
that  require  disclosures  that  consumers 
can  see  and  read  (or  hear)  and 
comprehend.  It  is  also  consistent  with 
prior  Commission  orders  and  statements 
interpreting  Section  5  to  require  that 
advertising  disclosures  be  readable  (or 
audible)  and  understandable  to 
reasonable  consumers. 

Finally,  subparagraph  I.D.  of  the  Dell 
proposed  order  and  subparagraph  I.C.  of 
the  Micron  proposed  order  enjoin 
respondents  from  failing  to  comply  in 
any  other  respect  with  Regulation  M,  12 
CFR  213,  as  amended,  and  the  CLA.  15 
U.S.C.  1667-1667e,  as  amended. 

Like  prior  Commission  orders 
involving  lease  advertising,  these  orders 
refer  to  Regulation  M  and  the  CLA,  as 
amended.  Thus,  these  orders 
contemplate  that  any  modification  to 
the  advertising  disclosure  requirements 
provided  in  Regulation  M  or  the  CLA 
will  be  incorporated  automatically  into 
those  parts  of  the  orders  referencing 
those  laws. 

The  purpose  of  this  analysis  is  to 
fricilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

By  direction  of  the  Conunission. 
Donald  S.  Oark, 
Secretary. 

[FR  Doc.  99-12660  Filed  5-19-99;  8:45  am] 
BN-UNO  CODE  675(M>1-M 


FEDERAL  TRADE  COMMISSION 
[RIe  No.  9823633] 

Fitness  Quest,  Inc.,  et  al;  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 
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SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Frisby  k  Robin  Spector,  FTC/S- 
4302,  601  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580,  (202)  326-2098 
or (202)  326-3740. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  12th,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C.  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accomplished,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b){6)(ii). 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
fitjm  Fitness  Quest,  Inc.  and  Robert  R. 
Schnabel,  Jr.  The  agreement  would 
settle  a  proposed  complaint  by  the 
Federal  Trade  Commission  that  Fitness 
Quest  and  Robert  R.  Schnabel,  Jr. 
engaged  in  unfair  or  deceptive  acts  or 
practices  in  violation  of  Section  5(a)  of 
the  Federal  Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising 
practices  related  to  the  sale  of  exercise 
equipment  and  weight-loss  products, 
including  the  "Airofit,"  "SkyTrek"  and 
"Gazelle  Glider,"  exercise  gliders,  and 
the  "Ab  Isolator"  and  "Abs  Only 
Machine"  abdominal  exercise  devices. 
The  proposed  complaint  charges  that, 
through  the  use  of  statements  contained 
in  its  advertisements  and  promotional 
materials,  the  respondents  made  the 
following  unsubstantiated 
representations  for  their  exercise 
gliders:  (A)  Under  conditions  of 
ordinary  use,  the  Airofit  (1)  bums 
calories  at  a  rate  of  up  to  1,000  per  hour; 
(2)  bums  three  times  more  calories  than 
burned  while  walking;  (3)  bums  nearly 
twice  the  calories  burned  while  cross- 
coimtry  skiing  or  exercising  on  a 
treadmill;  (4)  bums  significantly  more 
calories  than  are  burned  while 
swimming,  bicycling  or  doing  step 
aerobics;  and  (5)  causes  significant 
weight  loss;  (B)  Testimonials  from 
consiuners  appearing  in  advertisements 
for  the  Airofit  reflect  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  the  product;  (C)  Under 
conditions  of  ordinary  use  the  SkyTrek 
(1)  bums  calories  at  a  rate  of  up  to  1,000 
per  hour;  (2)  bimis  three  times  more 
calories  than  burned  while  walking  at  3 
m.p.h.;  and  (3)  bums  nearly  two  times 
the  calories  burned  while  cross  country 
skiing  at  5  m.p.h.;  and  (D)  Under 
conditions  of  ordinary  use  the  Gazelle 
Glider  (1)  bums  calories  at  a  rate  of  up 
to  1,000  per  hour;  (2)  bums  three  times 
more  calories  than  burned  while 
walking  at  3  m.p.h.;  (3)  bums  nearly 
twice  the  calories  burned  while  cross 
country  siding  at  5  m.p.h.;  and  (4)  bums 


more  calories  ffi^  burned  while 
running  at  5.5  m.p.h. 

The  proposed  complaint  also  charges 
that  the  respondents  made  the  following 
unsubstantiated  representations  for  their 
abdominal  exercise  devices:  (A)  The  Ab 
Isolator  is  twice  as  effective  as  regular 
sit-ups;  (B)  The  Ab  Isolator  is  more 
effective  than  other  abdominal  exercise 
devices;  (C)  Use  of  the  Ab  Isolator  three 
minutes  a  day  results  in  a  significantly 
reduced  waistline  in  thirty  days;  P)  Use 
of  the  Ab  Isolator  results  in  a  significant 
reduction  in  clothing  size  and  waistline; 
(E)  Testimonials  from  consumers 
appearing  in  advertisements  for  the  Ab 
Isolator  reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product;  and  (F)  The  Abs 
Only  Machine  is  twice  as  effective  as 
regular  sit-ups. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondents  from  making  any 
representation  about  the  benefits, 
performance  or  efficacy  of  any  exercise 
equipment  or  weight-loss  product 
unless,  at  the  time  they  make  the 
representation,  they  possess  and  rely 
upon  competent  and  reliable  evidence, 
which  when  appropriate  must  be 
scientific  evidence,  that  substantiates 
the  representation.  Part  I  also  provides 
that  nothing  in  the  order  shall  prohibit 
the  respondents  from  making  a  truthful 
statement  that  merely  describes  the 
existence,  design,  instructions  for  use, 
or  content  of  any  such  product. 

Part  n  of  the  proposed  order  prohibits 
the  respondents  from  representing  that 
the  experience  represented  by  any  user 
testimonial  or  endorsement  of  any 
exercise  equipment  or  weight-loss 
product  represents  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  the  product  unless 
either:  (A)  at  the  time  it  is  made,  the 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence  that 
substantiates  the  representation;  or  (B) 
the  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorsement  or  testimonial,  either 
(1)  what  the  generally  expected  results 
would  be  for  users  of  the  product;  or  (2) 
the  Limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve.  Part  11  lists  six  statements  that 
would  satisfy  the  disclosure 
requirement: 

(a)  "You  should  not  expect  to 
experience  these  results." 

(b)  "This  result  is  not  typical.  You  may 
not  do  as  well." 
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(c)  "This  result  is  not  typical.  You  may 
be  less  successful." 

(d)  " 's  success  is  not  typical  You 

may  not  do  as  well." 

(e)  " 's  experience  is  not  typical. 

You  may  achieve  less." 

(f)  "Residts  not  typical." 

The  proposed  order  also  contains 
standard  provisions  regarding  record- 
keeping, notification  of  changes  in  the 
respondents'  status,  the  filing  of  a 
compliance  report,  and  termination  of 
the  order.  In  addition,  the  proposed 
order  contains  a  provision  requiring 
distribution  of  the  order  that  simsets 
after  three  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Qork, 
Secretary. 
[FR  Doc.  9»-12659  Filed  5-1&-99;  8:45  am] 

atUMQ  CODE  87S0-01-M 


FEDERAL  TRADE  COMMISSION 

[RIe  No.  9810327] 

QiMxco  Incoiponrtsd;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
aUegations. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Eisenstat,  FTC/S-3627,  601 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580,  (202)  326- 
2769. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 


above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubUc  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  14th,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/o8/ 
actions97.htm."  A  pap«'  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130, 600  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580. 
Two  paper  copies  of  each  comment 
shoiild  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3  V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  PuUic  Conunent 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  Quexco 
Incorporated  ("Quexco")  relating  to  a 
proposed  acquisition  by  Quexco  of 
Pacific  Dunlop  GNB  Corporation 
("GNB"). 

The  proposed  Consent  Order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

Both  Quexco,  a  Delaware  corporation, 
and  GNB,  also  a  Delaware  corporation, 
operate  secondary  lead  smelters. 
Secondary  lead  smelters  are  fecilities 
that  recyle  products  containing  lead, 
such  as  old  lead-acid  batteries  and  other 
lead  bearing  products,  into  pure  lead  or 
lead  alloys  that  can  be  used  again  by 
batter  manufacturers  and  other 
industries.  The  output  of  secondary 


smelters  is  called  secondary  lead. 
Primary  lead  smelters  use  lead  bearing 
ore  to  produce  pure  lead  or  lead  alloys. 
The  output  of  primary  smelters  is  called 
primary  lead.  For  most  uses  for  lead, 
either  primary  or  secondary  lead  can  be 
used. 

The  Proposed  Complaint 

The  proposed  complaint  alleges  that 
the  relevant  geographic  market  for 
evaluating  the  acquisition's  effect  in  the 
relevant  product  markets  is  CaUfbmia. 
and  that  the  proposed  acquisition  may 
substantially  lessen  competition  in  the 
smelting  and  refining  of  lead  in 
California  and  in  providing  lead 
recycling  services  in  California. 

'The  proposed  complaint  alleges  that 
Quexco  and  GNB  are  the  only  two 
operators  of  lead  smelters  in  Cafifbmia 
and  the  only  two  firms  that  perform  lead 
recycling  in  California.  The  complaint 
further  alleges  that  the  proposed 
transaction  would  create  a  monopoly 
and  give  Quexco  the  ability  to 
unilaterally  exercise  market  power. 

The  proposed  complaint  alleges  that 
entry  into  the  alleged  markets  would  not 
be  timely,  likely,  or  sufficient  to  deter  or 
offset  the  adverse  effiscts  of  the 
acquisition  on  competition  in  these 
markets.  Lead  is  a  toxic  substance. 
Construction  of  a  new  secondary  lead 
smelter  requires  extensive  permits 
before  construction  on  a  smelter  could 
begin.  Obtaining  permits  for  a  new 
smelter  in  California  would  take  more 
than  two  years.  Because  lead  is  a  toxic 
substance,  community  opposition  is 
likely  to  any  new  smelters  in  California, 
and  such  community  opposition  may 
prevent  the  opening  of  any  new  smelters 
in  California. 

The  proposed  Order  would  remedy 
the  alleged  violation  by  preserving  the 
competition  that  would  otherwise  be 
lost  as  a  result  of  Quexco's  acquisition 
of  GNB.  The  proposed  Order  requires 
Quexco  to  divest  the  GNB  secondary 
smelter  in  California  to  Gopher 
Resources,  Inc.  ("Gopher"),  under  the 
terms  of  a  contract  for  the  sale  of  that 
plant  between  Quexco  and  Gopher.  The 
proposed  Order  allows  Quexco  to 
complete  its  acquisition  of  GNB  dtuing 
the  sixty  (60)  day  comment  period,  but 
requires  that  the  GNB  California  smelter 
be  held  separate  until  the  Order 
becomes  final  and  then  requires  the  sale 
of  the  smelter  to  Gopher  within  10  days 
of  the  Order  being  made  final  by  the 
Commission. 

The  sale  of  the  GNB  smelter  to  Gopher 
is  subject  to  the  approval  by  the 
Commission.  If  the  sale  to  Gopher  is  not 
approved  by  the  Commission,  then 
Quexco  must  rescind  the  transaction 
with  Gopher  and  divest  the  GNB 
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smelter,  within  six  (6)  months  after  the 
date  on  which  the  Order  becomes  final, 
to  an  acquirer  and  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 

By  direction  of  the  Ck>minission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  99-12661  Filed  5-19-99;  8:45  am) 

BIUMO  COOE  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 
[Fil«  No.  9910095] 

SNIA  S.p.A;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTK>N:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  un^r  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Perez  or  Michael  Bamett, 
FTC/S-2308,  601  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  (202) 
326-2048  or  (202)  326-2541. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 


allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  14th,  1999),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  bom  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  conunents  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  ("Order") 
from  SNIA  S.p.A.  ("SNIA"),  which  is 
designed  to  remedy  the  anticompetitive 
effects  of  SNIA's  acquisition  of  aH  of  the 
outstanding  voting  securities  of  COBE 
Cardiovascular,  Inc.  ("COBE"),  as  well 
as  certain  cardiopulmonary  and  other 
cardiovascular  assets  and  liabilities 
from  other  subsidiaries  of  Gambro  AB 
("Gambro").  Both  SNIA  and  Gambro 
manufacture  and  sell  a  wide  variety  of 
cardiovascular  products,  including 
heart-lung  machines.  The  proposed 
Order  remedies  the  acquisition's 
anticompetitive  effects  by  requiring 
SNIA  to  divest  COBE's  heart-lung 
machine  business. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  review  the  proposed 
Order  and  the  comments  received  and 
will  decide  whether  it  should  withdraw 
from  the  proposed  Order  or  make  final 
the  proposed  Order. 

Pursuant  to  an  Asset  and  Stock 
Piuchase  Agreement  signed  on 
November  23, 1998,  SNIA.  through  its 
Sorin  Biomedica,  Inc.  subsidiary 
("Sorin"),  has  agreed  to  purchase  100% 
of  the  outstanding  voting  securities  of 
COBE,  as  well  as  certain  other  assets 
and  liabilities  from  other  subsidiaries  of 


Gambro,  for  approximately  $260 
million.  The  proposed  Complaint 
alleges  that  the  acquisition,  if 
consimmiated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45,  in  the  U.S.  market  for  heart- 
lung  machines. 

Heart-limg  machines  are  life- 
sustaining  medical  devices  that  are 
essential  for  any  surgery  that  requires 
the  heart  to  be  stopped,  such  as 
siugeries  to  implant  coronary  artery 
bypass  grafts,  repair  or  replace  heart 
valves,  repair  cerebral  aneurysms,  or 
transplant  livers  and  hearts.  A  heart- 
lung  machine  is  the  equipment  portion 
of  an  extracorporeal  bjrpass  system, 
which  replaces  the  function  of  the  heart 
and  lungs  diuing  surgery  by  circulating 
and  providing  oxygen  to  the  patient's 
blood  throughout  &e  procedure.  In 
addition  to  a  heart-lung  machine,  a 
complete  extracorporeal  bypass  system 
is  comprised  of  various  single-use 
products,  called  disposables,  that  come 
into  direct  contact  with  the  patient's 
blood,  and  therefore  cannot  be  reused 
for  safety  reasons.  Approximately  450- 
550  new  units  are  sold  worldwide  each 
year,  amounting  to  $50  million  in  sales. 

The  U.S.  market  for  heart-limg 
machines  is  highly  concentrated  and  the 
proposed  acquisition  would 
substantially  increase  concentration  in 
this  market.  The  acquisition  would 
result  in  a  Herfindahl-Hirschman  Index 
("HHI")  of  4,638  points,  which  is  an 
increase  of  1,554  points  over  the 
preacquisition  level.  SNIA  and  COBE 
are  two  of  only  four  suppliers  of  heart- 
limg  machines  in  the  United  States, 
with  the  fourth  competitor  being 
significantly  smaller  than  the  otiber 
three.  By  eliminating  the  competition 
between  SNIA  and  COBE  in  this  highly 
concentrated  market,  the  proposed 
acquisition  would  enhance  the 
likelihood  of  coordinated  interaction 
between  or  among  the  remaining  firms 
in  the  market,  thus  increasing  the 
likelihood  that  consiuners  in  the  United 
States  would  be  forced  to  pay  higher 
prices  for  heart-limg  machines. 

It  is  unlikely  that  this  lost  competition 
would  have  been  replaced  by  new 
entrants  into  the  relevant  market  due  to 
the  substantial  barriers  to  entry  into  the 
U.S.  market  for  heart-limg  machines.  A 
new  entrant  into  this  market  would 
need  to  undertake  the  difficult, 
expensive  and  time-consuming  process 
of  researching  and  developing  a  new 
product,  obtaining  approval  from  the 
U.S.  Food  and  Drug  Administration, 
establishing  a  nationwide  service  and 
sales  network  and  gaining  customer 
acceptance.  This  is  a  very  difficult 
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process  for  new  entrants  because 
manufactiirers  are  reluctant  to  establish 
a  nationwide  service  and  sales  network 
until  they  have  gained  customer 
acceptance  and  have  an  established 
customer  base,  and  customers  are 
reluctant  to  purchase  from  a  supplier 
imless  it  has  an  established  service  and 
sales  network.  As  a  result,  a  new  entrant 
often  finds  itself  in  a  "Catch  22" 
problem.  For  these  reasons,  new  entry 
into  the  market  would  not  be  timely, 
likely  or  sufficient  to  deter  or  counteract 
the  anticompetitive  effects  resulting 
from  the  acquisition. 

The  proposed  Order  remedies  the 
anticompetitive  effects  in  the  heart-lung 
machine  market  by  requiring  SNIA  to 
divest  COBE's  heart-limg  machine 
business  to  Baxter  Healthcare 
Corporation,  a  large  manufacturer  of 
medical  products,  including  disposables 
for  heart-limg  machines,  within  ten  (10) 
days  after  the  Commission  accepts  the 
Agreement  Containing  Consent  Order 
for  public  comment,  or  to  another 
Commission-approved  buyer  within  one 
himdred  eighty  (180)  days  after  the 
Agreement  Containing  Consent  Order  is 
accepted  for  public  comment.  In  the 
event  that  SNIA  fails  to  divest  the  heart- 
limg  machine  assets,  or  the  acquirer 
fails  to  obtain  FDA  approval  and  the 
ability  to  manufacture  and  sell  heart- 
lung  machines,  the  Commission  may 
appoint  a  trustee  to  divest  the  COBE 
heart-lung  machine  business  to  a  new 
acquirer.  The  divestiture  trustee  will 
have  the  authority  and  power  to  divest 
the  heart-limg  machine  assets  in  a 
manner  that  satisfies  the  requirements 
of  the  Order. 

The  proposed  Order  requires  SNIA  to 
provide  assistance  to  the  acquirer  so 
that  it  can  compete  effectively  in  the 
heart-lung  machine  business.  First, 
SNIA  must  contract  manufacture  a 
supply  of  heart-lung  machines  for  a 
limited  time  period  while  the  acquirer 
obtains  it^  own  FDA  approval  and 
obtains  the  commercial  capability  to 
manufacture  and  sell  heart-lung 
machines  in  the  United  States.  Second, 
SNIA  must  provide  technical  assistance 
and  advice  to  help  the  acquirer  in  its 
efforts  to  begin  manufacturing  and 


selling  heart-lung  machines.  The 
proposed  Order  enables  the  acquirer  to 
hire  former  COBE  employees  associated 
with  the  research,  development, 
manufacture,  marketing,  or  sales  of 
heart-lung  machines.  Finally,  the  Order 
requires  SNIA  to  cooperate  with  the 
acquirer  in  any  patent  dispute  in  which 
a  third  party  attempts  to  challenge  any 
of  the  patents  divested  pursuant  to  the 
Order  and  in  which  the  ability  of  the 
acquirer  to  become  an  effective 
competitor  in  the  heart-lung  machine 
market  could  be  affected. 

In  order  to  facilitate  the  smooth 
transfer  of  assets  and  ensure  that  the 
acquirer  will  get  the  assistance 
necessary  to  independently  manufacture 
the  products,  the  proposed  Order 
provides  for  the  appointment  of  an 
interim  trustee.  The  interim  trustee  will 
serve  until  the  acquirer  has  received  all 
necessary  FDA  approvals  and  obtains 
the  commercial  capability  to 
manufacture  and  sell  heart-lung 
machines.  The  Order  also  requires  SNIA 
to  provide  to  the  Commission  a  report 
of  compliance  with  the  divestiture 
provisions  of  the  Order  within  thirty 
(30)  days  following  the  date  the  Order 
becomes  final,  and  every  ninety  (90) 
days  thereafter  until  SNIA  has 
completed  the  divestiture.  The  Order 
also  requires  SNIA  to  notify  the 
Commission  at  least  thirty  (36)  days 
prior  to  any  change  in  SNIA  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  comment  on  the 
proposed  Oder  and  the  divestiture  to 
Baxter  Healthcare  Corporation,  and  it  is 
not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Order  or  to  modify  their  terms 
in  any  way. 

By  direction  of  tfie  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  99-12658  Filed  5-19-99;  8:45  am] 
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Electronic  Elements  for  SF  93 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Recorda  (ICMR);  Automation  of 
Medical  Standard  Forni  93 

AQENCY:  General  Services 
Administration. 

ACTION:  Guideline  on  automating 
medical  standard  forms. 


BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
are  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror  images  of 
the  genuine  paper  Standard  Form.  With 
GSA's  approval  the  ICMR  eliminated 
the  requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  committee  proposes  to 
set  data  standards  and  require  that 
activities  developing  computer- 
generated  versions  adhere  to  the 
required  data  elements  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  those  data 
elements  which  are  required,  those  (if 
any)  which  are  optiond,  and  the 
required  format  (if  necessary).  Activities 
may  not  add  data  elements  that  would 
change  the  meaning  of  the  form.  This 
would  require  written  approval  from  the 
ICMR.  Using  the  process  by  which 
overprints  are  approved  for  paper 
Standard/Optional  forms,  activities  may 
add  other  data  elements  to  those 
required  by  the  committee.  With  this 
decision,  activities  at  the  local  or 
headquarters  level  should  be  able  to 
develop  electronic  versions  which  meet 
the  committee's  requirements. 
summary:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  data  elements 
must  appear  on  the  electronic  version  of 
the  following  form: 


Item 


Text: 


Title:  Report  of  Medical  History  

Note:  This  infomiation  is  for  official  and  medically-confidential  use  only  and  will  not  be  released  to  un- 
authorized persons. 

Fomfi  ID:  Standard  Fomi  93  (Rev.  6-96)  


Placement* 


Top  of  form. 
Top  of  fomi. 

Bottom  right  comer  of  fomi. 
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Item 


I  certify  ttiat  I  have  reviewed  the  foregoing  information  supplies  by  me  and  i^urt  it  is  true  and  complete 
to  the  best  of  my  Icnowledge.  I  authorize  any  of  the  doctors,  hospitals,  or  clinics  mentioned  above  to 
furnish  the  Government  a  complete  transcript  of  my  medical  record  for  purposes  of  processing  my 
application  for  this  employment  or  sennce.  I  understand  that  falsification  of  information  on  Govem- 
ment  fonms  is  punisfiable  by  fine  and/or  Imprisonment. 
Note:  Hand  to  the  doctor  or  nurse,  or  if  mailed  mark  envelope  'TO  BE  OPENED  BY  MEDICAL  OFFI- 
CER ONLY". 
Data  Entry  Fields: 

No.  of  Attached  Sheets: 

Date  of  Exam. 

Name  of  Patient  (Last,  first,  middle). 

Identification  Number. 

Grade. 

Home  Street  Address  (Street  or  RFD;  City  or  Town;  State;  and  ZIP  Code). 

Eamlning  Facility. 

Purpose  of  Examination. 

Statement  of  Patienf  s  Present  Health  and  Mednations  Currently  Used. 

Present  Health. 

Current  Medication. 

Regular  or  Intemi. 

AHergias  (include  insect  bites/stings  arKl  common  foods). 

Height. 

Weight. 
Patienfs  Occupation. 
Are  you  (check  one). 

Right  Handed. 

Left  Handed. 
Past/Current  Medk^al  History  (response  is  either  Yes,  No.  or  Doni  know). 

HousehoM  contact  with  anyone  with  tuberculosis. 

Tubercuk>sis  or  positive  TB  test. 

Bkxxl  in  sputum  or  when  coughing. 

Excessive  bleeding  after  iniury  or  dental  work. 

Suk;ide  attempt  or  plans. 

Sleepwalking. 

Wear  corrective  lenses. 

Eye  surgery  to  correct  visk>n. 

Lack  vision  in  either  eye. 

Wear  a  hearing  aid. 
—         Sutter  or  stammer. 

Wear  a  brace  or  back  support. 

Scarlet  fever. 

Rheumatk:  fever. 

Swollen  or  painful  joints. 

Frequent  or  severe  headacfies. 

Dizziness  or  fainting  spells. 

Eye  trouble. 

Hearing  loss. 

Recurrent  ear  infections. 

Chronk:  or  frequent  colds. 

Severe  tooth  or  gum  trouble. 

Sinusitis. 

Hay  fever  or  allergk:  rhinitis. 

Head  injury. 

Asthma. 

Shortness  of  breath. 

Pain  or  pressure  in  chest. 

Chronk:  cough. 

Palpitatkxi  or  pounding  heart. 

Heart  trouble. 

High  or  low  blood  pressure. 

Cramps  in  your  tegs. 

Freuent  Indigestion. 

Stomach,  liver  or  Intestinal. 

Gall  bladder  trouble  or  gallstones. 

Jaundice  or  hepatitis. 

Broken  bones. 

Adverse  reaction  to  medtoatkxi. 

Skin  diseases. 

Tumor,  growth,  cyst,  cancer. 

Hemia. 

Hemorrhoids  or  rectal  disease. 

Frequent  or  painful  urir^tkxi. 


Placement* 


Before  signature  of  examinee. 
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Electronic  Elements  for  SF  93— Continued 


Item 


Bed  wetting  since  age  12. 
Kidney  stone  or  blood  in  urine. 
Sugar  or  albumin  \a  urine. 
Sexually  transmitted  diseases. 
Recent  gain  or  loss  of  weight. 
Eating  disorder  (anorexia,  bulimia,  etc.). 
Arthritis,  Rheumatism,  or  Bursitis. 
Thyroid  trouble  or  goiter. 
Bone,  joint  or  other  deformity. 
Loss  of  finger  or  toe. 
Painful  or  'Irick"  shoulder  or  elbow. 
Recun-ent  back  pain  or  any  back  injury. 
"Trick"  or  locked  knee. 
Foot  trouble. 
Nerve  injury. 

Paralysis  (including  infantile). 
Epilepsy  or  seizure. 
Car,  train,  sea  or  air  sickness. 
Frequent  trouble  sleeping. 
Depression  or  excessive  worry. 
Loss  of  memory  or  amnesia. 
Nervous  trouble  of  any  sort. 
Periods  of  unconsciousness. 

Parent/sibling  with  diabetes,  cancer,  stroke  or  heart  disease. 
X-ray  or  other  radiation  therapy. 
Chemotheraphy. 

Asbestos  or  toxic  chemical  exposure. 
Plate,  pin  or  rod  in  any  bone. 
Easy  fatigability. 

Been  told  to  cut  down  or  criticized  for  alcohol  use. 
Use  illegal  substances. 
Use  tobacco. 
Females  Only— Treated  for  a  female  disorder— Yes  (Check  box). 
Females  Only— Treated  for  a  female  disorder— No  (Check  box). 
Females  Only— Treated  for  a  female  disorder— Don't  know  (Check  box). 
Females  Only— Change  in  menstrual  pattern— Yes  (Check  box). 
Females  Only— Change  in  menstrual  pattern— No  (Check  box). 
Females  Only— Change  in  menstrual  pattenr>— Don't  know  (Check  box) 
Females  Only— Date  of  Last  Menstmal  Period. 
Females  Only— Date  of  Last  Pap  Smear. 
Females  Only— Date  of  Last  Mammogram. 

Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of  Sensi- 
tivity to  chemicals,  dust,  sunlight,  etc.— Yes  (Check  box). 
Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of:  Sensi- 
tivity to  chemicals,  dust,  sunlight,  etc.— No  (Check  box). 
Have  you  been  refused  employment  or  been  unable  to  hoW  a  job  or  stay  in  school  because  of-  Inabil- 
ity to  perform  certain  motions— Yes  (Check  box). 
Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of-  Inabil- 
ity to  perform  certain  motions— No  (Check  box). 
Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of-  Inabil- 
ity to  assume  certain  positions— Yes  (Check  tx)x). 
Have  you  been  refused  employment  or  been  unable  to  hoW  a  job  or  stay  in  school  because  of  Inabil- 
ity to  assume  certain  positions— No  (Check  box). 
Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of-  Inabil- 
ity to  assume  certain  positions— Other  medfeal  reasons  (If  yes,  give  reasons.)— Yes  (Check  box) 
Have  you  been  refused  employment  or  been  unable  to  hold  a  job  or  stay  in  school  because  of  Inabil- 
ity to  assume  certain  positions— Other  medical  reasons  (If  yes,  give  reasons.)--No  (Check  box) 
Have  you  ever  been  treated  for  a  mental  condition?  (If  yes,  specify  when,  where,  and  give  details)— 
Yes  (Check  box). 

Have  you  ever  been  treated  for  a  mental  condition?  (If  yes.  specify  when,  where,  and  give  details)— 

No  (Check  box).  ' 

Have  you  ever  been  denied  life  insurance?  (If  yes,  state  reason  and  give  details)— Yes  (Check  box) 
Have  you  ever  been  denied  life  insurance?  (If  yes,  state  reason  and  give  details)— No  (Check  box) 
Have  you  had,  or  have  you  been  advised  to  have,  any  operation?  (If  yes,  describe  and  give  age  at 

which  occurred.)— Yes  (Check  box).  a        yo  ai 

Have  you  had,  or  have  you  been  advised  to  have,  any  operatk)n.  (If  yes,  describe  and  give  aoe  at 

which  occurred.)— No  (Check  box).  ^ 

Have  you  ever  been  a  patient  in  any  type  of  hospital?  (If  yes,  specify  when,  where,  why,  and  name  of 

doctor  and  complete  address  of  hospital)— Yes  (Check  box). 
Have  you  ever  been  a  patient  in  any  type  of  hospital?  (If  yes,  specify  when,  where,  why,  and  name  of 

doctor  and  complete  address  of  hospital)— No  (Check  box). 


Placement  * 
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Item 


Have  you  consulted  or  been  treated  by  clinics,  physicians,  healers,  or  other  practitioners  within  the 

past  5  years  for  other  than  minor  illnesses?  (If  yes,  give  complete  address  of  doctor,  hospital,  clinic, 

and  details}— Yes  (Check  box). 
Have  you  consulted  or  been  treated  by  clinics,  physicians,  healers,  or  ottwr  practitioners  within  the 

past  5  years  for  other  than  minor  illnesses?  (If  yes,  give  complete  address  of  doctor,  hospital,  clinic, 

and  give  details)— No  (Checl<  box). 
Have  you  ever  been  rejected  for  military  sen/ice  because  of  physical,  mental,  or  other  reasons?  (If 

yes,  give  date  and  reason  for  rejection) — Yes  (Check  box). 
Have  you  ever  been  rejected  for  military  sen/k:e  because  of  physical,  mental,  or  other  reasons?  (If 

yes,  give  date  and  reason  for  rejection) — No  (Check  box). 
Have  you  ever  been  discharged  from  military  sendee  because  of  physkal,  mental,  or  other  reasons? 

(If  yes,  give  date,  reason,  and  type  of  discharge;  whether  honorable,  other  than  honorable,  for 

unfitness  or  unsuitabillty.) — Yes  (Check  box). 
Have  you  ever  been  discharged  from  military  service  because  of  physical,  mental,  or  other  reasons? 

(If  yes,  give  date,  reason,  and  type  of  discharge;  whether  honorable,  other  than  honorable,  for 

unfitness  or  unsuitability.)— No  (Check  box). 
Have  you  ever  received,  is  there  pending  or  have  you  ever  applied  for  pension  or  compensation  for 

existing  disability?  (If  yes,  specify  wtiat  kind,  granted  by  whom,  and  what  amount,  when.)— Yes 

(Check  box). 
Have  you  ever  received,  is  there  pending  or  have  you  ever  applied  for  pension  or  compensation  for 

existing  disability?  (If  yes,  specify  what  kind,  granted  by  whom,  and  what  amount,  when.)— No 

(Check  box). 
Have  you  ever  been  arrested  or  convicted  of  a  crime,  other  than  minor  traffic  violations  (If  yes,  provide 

details.)— Yes  (Check  box). 
Have  you  ever  been  arrested  or  convicted  of  a  crime,  other  than  minor  traffic  violations  (If  yes,  provide 

details.) — No  (Check  box). 
Have  you  ever  been  diagnosed  with  a  learning  disability?  (If  yes,  give  type,  where,  and  how  diag- 
nosed.)—Yes  (Check  box). 
Have  you  ever  t»een  diagnosed  with  a  learning  disability?  (If  yes,  give  type,  where,  and  how  diag- 
nosed.)— No  (Check  box). 
List  All  Immunizations  Received. 
Typed  or  Printed  Name  of  Examinee. 
Signature  of  Examinee. 
(Date  of  Signature. 
Physkaan's  Summary  and  Elaboration  of  All  Pertinent  Data.  (Physician  shall  comment  on  all  positive 

answers  in  Items  7  through  1 1 .  Physicians  may  develop  by  inten/iew  any  additional  medical  history 

deemed  important,  and  record  any  significant  findings  here.) 
Typed  or  Printed  Name  of  Physician  or  Examiner. 
Signature  of  Physician  or  Examiner. 
Date  of  Signature.  


Placement* 


'If  no  placement  indicated,  items  can  appear  anywhere  on  the  form. 


FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Steven  S.  Kerrick,  USN  National  Naval 
Medical  Center,  Department  of 
Ophthalmology,  Bethesda,  MD  20889- 
5000  or  E-Mail  at  StevenK966@aol.com. 

Dated:  May  12, 1999. 
Steven  S.  Kerrick, 

Chairperson,  Interagency  Committee  on 
Medical  Records. 
[FR  Doc.  99-12704  Filed  5-19-99;  8:45  am] 

BILUNQ  COOE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  509 

AGENCY:  General  Services 

Administration. 

ACTION:  Guideline  on  automating 

medical  standard  forms. 


BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Form.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 
that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  those  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessary).  Activities  may  not  add  data 
elements  that  would  change  the 


meaning  of  the  form.  This  woidd  require 
vratten  approval  from  the  ICMR.  Using 
the  process  by  which  overprints  are 
approved  for  paper  Standard/Optional 
forms,  activities  may  add  other  data 
entry  elements  to  those  required  by  the 
committee.  With  this  decision,  activities 
at  the  local  or  headquarters  level  should 
be  able  to  develop  electronic  versions 
which  meet  the  committee's 
requirements.  This  guideline  controls 
the  "image"  or  required  fields  but  not 
the  actual  data  entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eleminited  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  ther 
following  form: 
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Electronic  Elements  for  SF  509 


Item 


Text: 


Title  Progress  Notes  ....; 

Form  ID:  Standard  Form  509  (Rev.  5-99)  ...!!!!!"!!!!!" '" 

Data  Entry  Fields:  "* 

Date  (Allow  at  least  49  entries). 

Notes  (Allow  at  least  49  entries). 

Relationship  to  Sponsor. 

Sponsor's  Name— Last. 

Sponsor's  Name— First. 

Sponsor's  Name— Ml. 

Sponsor's  ID  Numl)er  (SSN  or  other). 

DepartVService. 

Hospital  or  Medical  Facility. 

Records  Maintained  At. 

WalSrJto  "^''^*^**°"  (Nan^®-*^-  *"»».  mkWte:  ID  No.  or  SSN;  Sex;  Date  of  Birth;  Rank«3rade;. 
Register  No. 
•  If  no  placement  indicated,  items  can  appear  anywhere  on  the  form. 


Placement* 


Bottom  right  corner  of  forra 
Bottom  right  comer  of  form. 


Lower  left  comer  of  form. 


FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Steven  S.  Kerrick.  USN  National 
Naval  Medical  Center,  Department  of 
Ophthalmology,  Bethesda,  MD  20889- 
5000  or  E-Mial  at  StevenK966@aol.com. 

Dated:  May  12, 1999. 
Steven  S.  Kerrick, 

Chairperson,  Interagency  Committee  on 
Medical  Records. 

[FR  Doc.  99-12705  Filed  5-19-99;  8:45  am] 
BHJJNQ  CODE  6830-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  510 

AGENCY:  General  Services 

Administration. 

ACTION:  Guideline  on  automating 

medical  standard  forms. 


BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Form.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 
that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  die  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  those  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessary).  Activities  may  not  add  data 
elements  that  would  change  the 

Electronic  Elements  for  SF  510 


meaning  of  the  form.  This  would  require 
written  approval  bom  the  ICMR.  Using 
the  process  by  which  overprints  are 
approved  for  paper  Standard/Optional 
forms,  activities  may  add  other  data 
entry  elements  to  those  required  by  the 
committee.  With  this  decision,  activities 
at  the  local  or  headquarters  level  should 
be  able  to  develop  electronic  versions 
which  meet  the  committee's 
requirements.  This  guideline  controls 
the  "image"  or  required  fields  but  not 
the  actual  data  entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Item 


Text: 


Title:  Nursing  Notes 

Fomn  ID:  Standard  Fomi  510  (Rev.  7-91)  .!!!!."!!."!!."!!!!!!.."!..". 

Data  Entry  Fields: 
Date. 
Hour  A.M. 
Hour  P.M. 
Observations  (Include  medication  and  treatment  when  indicated). 

Patient's  Name— (last,  first,  middle) 

Patient's  Grade. 

Patient's  Rate. 

Patienf  s  Hospital  or  Medical  Facility. 

Register  No. 

Ward  No. 


Placement* 


Tope  of  fomi. 

Bottom  right  comer  of  form. 


Bottom  left  comer  of  form. 


*  If  no  placement  indicated.  Kerns  can  appear  anywhere  on  the  fomi. 
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FOR  FURTHER  INFORMATION  CONTACT:  CDR 

Steven  S.  Kerrick.  USN.  National  Naval 
Medical  Center,  Department  of 
Ophthalmology,  Bethesda,  MD  20889- 
5000  or  E-Mail  at  Steven  K966@aol.com. 

Dated  May  12, 1999. 
Steven  S.  Kerrick, 

Chairperson,  Interagency  Committee  on 

Medical  Records. 

IFR  Doc.  99-12706  Filed  5-19-99;  8:45  amj 

BHJJNQ  CODE  6S20-a4-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Commlttaa  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  505 

AGENCY:  General  Services 

Administration. 

ACTION:  Guideline  on  automating 

medical  standard  forms. 


BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Fonn.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 
that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  Uiose  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessary).  Activities  may  not  add  data 
elements  that  would  change  the 

Electronic  Elements  for  SF  505 


meaning  of  the  form.  This  would  require 
written  approval  from  the  ICMR.  Using 
the  process  by  which  overprints  are 
approved  for  paper  Standard/Optional 
forms,  activities  may  add  other  data 
entry  elements  to  those  required  by  the 
committee.  With  this  decision,  activities 
at  the  local  or  headquarters  level  should 
be  able  to  develop  electronic  versions 
which  meet  the  committee's 
requirements.  This  guideline  controls 
the  "image"  or  required  fields  but  not 
the  actual  data  entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  follovtring  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Item 


Text: 

Title:  History— Parts  2  and  3 

Form  ID:  Standard  Form  505  (Rev.  7-91)  

Data  Entry  Fields: 

Instructions  (Include  (1)  Occupation  (Civilian  and  military),  (2)  Military  History  (Include  geographic  loca- 
tions and  dates),  (3)  Habits  (Alcohol,  tobacco  and  drugs)  (4)  Family  History.  (5)  Childhood  Illnesses, 
(6)  Adult  Illnesses  (7)  Operations,  (8)  Injuries  and  (9)  Drug  Sensitivities  and  Allergic  Reactions. 

Instmctions  (Include  (1)  General,  (2)  Head  (including  (3)  Eye,  (4)  Ear,  (5)  Nose  and  Throat),  (7)  Neck. 
(8)  Respiratory,  (9)  Cardiovascular,  (10)  Gastrointestinal,  (11)  Geniot-Urinary  and  (12)  Gyneco- 
logical, (13)  hemopoietic,  (14)  Lymphatic,  (15)  Musculo-Skeletal  and  (16)  Nero-Psychiatric  Systems. 

Signature  of  Physician. 

Date  (of  Signature). 

Patient's  Name — (last,  first,  middle)  

Patient's  Grade. 

Patient's  Rank. 

Patient's  Rate. 

Patient's  Hospital  or  Medical  Facility. 

Register  No. 

Ward  No. 


Placement* 


Top  of  form. 

Bottom  right  comer  of  form. 


Bottom  left  comer  of  form. 


'  If  no  placement  indicated,  items  can  appear  anywhere  on  ttie  fonn. 


FOR  FURTHER  INFORMATKW  CONTACT:  CDR 

Steven  S.  Kerrick,  USN,  National  Naval 
Medical  Center,  Department  of 
Ophthalmology,  Bethesda,  MD  20889- 
5000  or  E-Mail  at  StevenK966@aol.com. 

Dated:  May  12,  1999. 
Steven  S.  Kerrick, 

Chairperson,  Interagency  Committee  on 

Medical  Records. 

[PR  Doc.  99-12707  Filed  5-19-99;  8:45  am] 

BHJJNQ  COOE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  Form  559 

agency:  General  Services 

Administration. 

action:  Guideline  on  automating 

medical  standard  forms. 

background:  The  Interagency 
Committee  on  Medical  Recotds  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Form.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 


that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  diose  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessary).  Activities  may  not  add  data 
elements  that  would  change  the 
meaning  of  the  form.  This  would  require 
written  approval  firom  the  ICMR.  Using 
the  process  by  which  overprints  are 
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approved  for  paper  Standard/Optional 
forms,  activities  may  add  other  data 
entry  elements  to  those  required  by  the 
committee.  With  this  decision,  activities 
at  the  local  or  headquarters  level  should 
be  able  to  develop  electronic  versions 
which  meet  the  committee's 


requirements.  This  guideUne  controls 
the  "image"  or  required  fields  but  not 
the  actual  data  entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 

Electronic  Elements  for  SF  559 


requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Item 


Text: 


C. 
D. 

E. 


Title:  Allergen  Extract  Prescription  New  and  Refill 

Form  ID:  Standard  Form  559  (Rev.  4-94)  """"'"""". 

The  total  of  individual  antigens  and  diluent  must  add  up  to  10  "ml.  TT»e  total^'v^^^^ 

This  pr^ption  may  be  refilled  for  a  period  not  to  exceed  4  years,  after  which  a  new  prescription 

must  be  issued  by  an  authorized  prescriber. 
Complete  Items  5  (Vials  Requested)  Through  9  (Strength)  for  Refills  Only' 

Specific  Instructions: 

A.  PHYSICIAN  MUST  ALWAYS  BE  IMMEDIATELY  AVAILABLE  IN  THE  CLINIC  AREA 

^Vl'«^,^'^'^'^^'^^  '^^^"'"  "^'^'^"^  'N  "THE  CLINIC  AT  LEAST  30  MINUTES  AFTER  AN  INJEC- 
TION. 

Use  a  2&-28  gauge  needle  and  give  the  subcutaneous  injection  into  the  lower  deltoid  area 
Record  date,  dosage,  and  any  reaction  on  a  separate  immunotherapy  form 
GRADING  AND  MANAGEMENT  OF  REACTIONS: 

(1)  Negative  (swelling  up  to  15  mm;  i.e.,  dime  size)— progress  according  to  schedule 

(2)  "A"  (swelling  15-20  mm;  i.e.,  dime  to  nickel  size)— repeat  the  same  dosage. 

(3)  "B"  (swelling  20-25  mm;  i.e.,  nickel  to  quarter  size)— return  to  the  last  dosaoe  which 
caused  no  reaction. 

(4)  "C"  (swelling  persisting  more  than  12  hours  or  over  25  mm;  i.e..  quarter  size  or  laraerV— 
decrease  dosage  by  50%. 

(5)  Systemic  reactions  (hives,  sneezing,  generalized  itching,  asthma,  difficulty  breathing  or 
shock)  may  be  controlled  by  immediately  placing  a  toumiquet  above  the  injection  site  and 
giving  up  to  0.01  ml/Ttg  of  1:1000  epinephrine  up  to  0.50  ml  every  10-20  minutes 
subcutaneously.  NOTIFY  THE  PHYSICIAN!  For  the  average  adult  give  0  1 0  ml  1  •  1 000  epi- 
nephrine subcutaneously  in  the  injectkw  site  and  0.20  ml  of  1:100  epinephrine  in  the  other 
ami.  Generally  the  allergen  extract  dose  is  reduced  to  Va  the  last  dosage  that  caused  no 
systemic  reaction  and  repeated  3  times  before  increasing  dose.  If  the  injections  cause  re- 
peated reactions  or  are  suspected  of  causing  delayed  symptoms  repeatedly,  or  if  reactions 
prevent  progression  of  treatment,  please  contact  the  medical  facility  below  for  further  in- 
structions. 

F.  IF  THE  PATIENT  MISSES  THE  SCHEDULED  INJECTION  BY: 
Up  to  7  days  late,  increase  according  to  schedule. 

8  to  14  days  late,  repeat  the  last  dose. 

15  to  21  days  late,  reduce  dose  by  25%. 

22  to  28  days  late,  reduce  dose  by  50%. 

29  to  42  days  late,  reduce  dose  by  75%. 

43  to  56  days  late,  reduce  dose  by  90%. 
In  a  patient  with  a  history  of  previous  shot  reactions,  severe  asthma  or  severe  cardiac  disease 
^  the  dose  may  need  to  be  decreased  even  more.  If  in  doubt,  contact  the  medk»l  facility  below 
^^  patient  misses  hisAier  scheduled  injection  by  over  8  weeks,  contact  the  medical  facility  belowi 

G.  If  newly  infomied  that  paiient  is  pregnant  or  on  beta  blockers,  notify  medical  facilitv  below  for 
instructions. 

H.  REFILL  EXTRACT  PRESCRIPTIONS:  When  starting  a  new  treatment  vial,  recommend  a  min- 
imum of  40%  reduction  in  initial  dose 
RECOMMENDED  TREATMENT  INSTRUCTIONS: 

Progress  treatment  using  one  vial  at  a  time  starting  with  the  lowest  numbered  vial.  When  the 
schedule  for  each  vial  is  completed,  go  to  the  next  higher  vial 

SCHEDULE  A ^ 

0.05  ml ■ 

0.10  ml ~ ■ 

0.25  ml ._ —••-...." 

0.60  ml ....; -       "" "" ""■" •• 

SCHEDULE  B " 

0.05  ml 


0.10  ml  .... 
0.20  ml  .... 
0.40  ml  .... 

0.60  ml 

SCHEDULE  C 

0.05  ml 

0.10  ml 


Placement  • 


Top  of  form. 

Bottom  right  comer  of  form. 

Under  "Final  Concentration  *  *  * 

entry. 
Under  "Please  list entry. 


Before  "Item  5  Through  9" 
on  form. 


appear 


Before  items  13-1 3D. 

Near  Items  13-13C. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


27556 


Federal  Register / Vol.  64,  No.  97 /Thursday,  May  20,  1999 /Notices 


Electronic  Elements  for  SF  559— Continued 


Item 

Placement* 

0.20  ml 

Do. 

0.30  ml 

Do. 

0.40  ml 

Do. 

0.50  ml 

Do. 

SCHEDULE  D 

0.05  ml 

Do. 

0.10  ml 

Do. 

0.15  ml 

Do. 

0.20  ml 

Do. 

0.30  ml 

Do. 

0.40  ml 

Do. 

0.50  ml 

Do. 

SCHEDULES 

0.05  ml 

Do. 

0.07  ml 

Do. 

0.10  ml „.. 

Do. 

0.15  ml 

Do. 

0.20  ml > 

Do. 

0.25  ml 

Do. 

0.30  ml 

Do. 

0.35  ml 

Do. 

0.40  ml 

Do. 

0.45  ml 

Do. 

Do. 

SCHEDULE  F  (Custom  Schedule) 

Data  Entry  Fields: 

New  (check  txjx). 

Refill  (check  tx)x). 

Revision  (check  box). 

Aqueous  (check  box). 

Alum  Precipitate  (check  t>ox). 

Final  Concentration  Below  Stated  In — 

Protein  Nitrogen  Unit  (PNU/ml)  (check  box). 

Weight/Volume  (WT/VOL)  (check  box). 

Allergen  Unit  (AU)/ml  is:  (check  box  and  entry). 

Please  list  the  most  dilute  vial  as  the  lowest  numbered  vial. 

Vial  no.  XXX  is  the  most  concentrated. 

Previous  Treatment  Programs  Will  Be  Discounted — Yes. 

Previous  Treatment  Programs  Will  Be  Discounted — No. 

Explain. 

Allergen  Contents  (allow  for  at  least  33  entries). 

• 

ML  Extract  (allow  for  at  least  33  entries). 

Cone  (allow  for  at  least  33  entries)  Diluent. 

Vials  Requested  (List  vial  number  and  strength). 

Asthma  Syrnptoms— Yes  or  No. 

Prescription  Number. 

Systemic  Reaction  History— Yes  or  No. 

Date  of  Last  Dose  (Mo.  Day,  Yr.). 

Current  interval  (Weeks). 

Amount  (e.g.,  0.1  ml). 

Vial  Number. 

Strength— PNU/ML. 

Strength— WtA/ol. 

Strength— AU/ML. 

Patient's  Address. 

Patient's  Telephone— Home. 

Send  Extract  To. 

Date  Ordered. 

Requested  Treatment— Vial  No.  (allow  for  at  least  7  entries). 

Requested  Treatment— PNU/ml.,  WT/VOL,  Au/ml  Content  (allows  for  at  least  7  entries). 

Requested  Treatment— Days  Betw.  Shots  (allow  for  at  least  7  entries). 

When  the  maximum  tolerated  dose  or  a  dose  of  ml  (no.)  of  vial  (no.)  has  been  achieved,  injections 

An  exception  to  this  is  during  the  period  (describe). 

Custom  Extract  Label  or  Remart<s. 

The  Prescription  Must  Be  Signed  By  The  Ordering  Physician — Rank. 

The  Prescription  Must  Be  Signed  By  The  Ordering  Physician — Degree. 

Name  of  Medical  Facility. 

. 
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,      Electronic  Elements  for  SF  559— Continued 

Item 

Telephone  Number  (Medical  Facility). 
Patient's  Name— last,  first,  middle. 

Patient's  ID  No.  or  SSN 

Patient's  Sex „ .."!..""!""."." 

Patient's  Date  of  Birth ."..."""!!!"!!!!"!!!."."."I " * ' 

Patient's  Sex .•..!!"!!.""!.""!!!!!!" " "" 

Patienf s  Treating  Facility •••  •  ••  "••■"^  

*  If  no  placement  indicated,  items  can  appear  anywhere  on  the  form. 


Placement" 


Bottom  left  comer  of  fonm. 
Do. 
Do. 
Do. 
Do. 


FOR  FURTHER  INFORMATION  CONTACT:  CDR 

Steven  S.  Kerrick,  USN  National  Naval 
Medical  Center,  Department  of 
Ophthalmology,  Bethesd^,  MD  20889- 
5000  or  E-Mail  at  StevenK966@aoLcom. 

Dated:  May  12, 1999. 
Steven  S.  Kerrick. 

Chairperson,  Interagency  Committee  on 
Medical  Records. 

[FR  Doc.  99-12708  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Automation  of 
Medical  Standard  For  551 

AGENCY:  General  Services 
Administration. 

ACTION:  Guideline  on  automating 
Medical  standard  forms. 


BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Form.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 
that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  conunonly 
used  and/or  commonly  computer- 
generated.  We  will  identify  those  fields 
which  are  required,  those  (if  any)  which 
are  commonly  used  and/or  commonly 
computer-generated.  We  will  identify 
those  fields  which  are  required,  those  (if 
any)  which  are  optional,  and  the 

Electronic  Elements  for  SF  551 


Item 


Text 


Title:  Serology 

Form  ID:  Standard  Forni  551  (Rev.  i^77)  ...' 
Testis) 

Speciment  Taken 

Data  Entry  Fields: 

Specimen  Lab  Rpt.  No. 

Urgency— Routine  (Check  l)ox). 

Urgency— Today  (Check  l)ox). 

Urgency— Pre-Op  (Check  box). 

Urgency-^taf  (Check  box). 

Patient  Status— Bed  (Check  box). 

Patient  Status— Amb.  (Check  box). 

Outpatient— NP  (Check  box).  > 

Outpatient— DOM  (Check  box). 

Specimen  Source— Blood  (Check  box). 

Specimen  Source— Other  (Check  box). 

Specimen  Source— Other  (Specify). 

Requesting  Physician's  Signature. 

Reported  By— MD. 

Reported  By— Tech. 

Date  (Reported). 

Lab  ID  No. 

Remarks. 

Date  (Specimen  Taken). 

Time  (Specimen  Taken). 

Requested— Inf.  Mono.  Qual.  (Check  box). 

Results— Inf.  Mono.  Qual. 


required  format  (if  necessary).  Activities 
may  not  add  data  elements  that  would 
change  the  meaning  of  the  form.  This 
would  reqnire  written  approval  from  the 
ICMR.  Using  the  process  by  which 
overprints  are  approved  for  paper 
Standard/Optional  forms,  activities  may 
add  other  data  entry  elements  to  those 
required  by  the  committee.  With  this 
decision,  activities  at  the  local  or 
headquarters  level  should  be  able  to 
develop  electronic  versions  which  meet 
the  committee's  requirements.  This 
guideline  controls  the  "image"  or 
required  fields  but  not  the  actual  data 
entered  into  the  field. 
SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  on  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Placement  * 


Bottom  right  comer  of  form. 
Bottom  right  comer  of  form. 

Under  'Teet(s)". 
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Electronic  Elements  for  SF  551— Continued 


Item 

Requested — Inf.  Mono.  Quant.  (Check  box). 

Results — Info.  Mono.  Quant. 

Requested— RPR— Auto  (Check  box). 

Requested— RPR— Card  (Check  box).    ■ 

Results— RPR— Auto  or  Card. 

Requested— VDRL  Quani.  (Check  box) 

Results— BDRL  Quanl. 

Requested— VDRL  Quant.  (Check  box). 

Results— VDRL  Quant. 

Requested— FTA-ABS  (Check  box). 

Results— FTA-ABS. 

Requested— TPHA  (Check  box). 

Results— TPHA. 

Requested— Rheumatoid  Factor  (Check  box). 

Results— Rheumatoid  Factor. 

Requested— Anti-Nuclear  Factor  (ANF)  (Check  box). 

Results— Anti-Nudear  Factor  (ANF). 

Requested — CoW  Agg.  (Check  box). 

Results— Colg  Agg. 

Requested— ASO  (Check  box). 

Results— ASO. 

Requested— CPR  (Check  box). 

Results— CPR. 

Requested— Serum  Complement  (Check  box). 

Results — Serum  Complement. 

Requested— Febrile  AGG  (Check  box). 

Results— Febrile  AGG. 

Requested — Comp.  Fix.  (Check  box). 

Results— Comp.  Fa. 

Requested— HAI  (Check  box). 

Results— HAI. 

Requested— Thyrogtobulin  Antibody  (Check  box). 

Results — Thyrogtobulin  Antitxxjy. 

Requested — Thyroid  Microsomal  Antibody  (Check  box). 

Results— Thyrokj  Mnrosomal  Antibody. 

Patient's  Identifreatkm 

Treatment  Facility  

Ward  No 

Date  

'  If  no  placement  indicated,  items  can  appear  anywhere  on  the  form. 


Placement* 


Upper  left  comer  of  form. 

Do. 
^     Do. 

Do. 


FOR  FURTHER  MFORMATION  CONTACT: 

CMD  Steven  S.  Kerrick,  USN  National 
Naval  Medical  Center,  Department  of 
Ophthalmology.  Bethesda,  MD  20889- 
5000  or  E-Mail  at  StevenK966@aol.com. 

Dated:  May  12. 1999. 
Steven  S.  Kerrick, 

Chairperson,  Interagency  Conunittee  on 

Medical  Records. 

(FR  Doc.  99-12709  Filed  5-1&-99;  8:45  am) 

BNJJNQ  CODE  8820-34-41 


GENERAL  SERVICES 
ADMINISTRATION 

President's  Commission  on  the 
Celebnrtion  of  Women  In  American 
History 

AGENCY:  General  Services 
Administration. 

ACTION:  Meeting  notice  cancellation. 

summary:  Notice  of  meeting 
cancellation  is  hereby  given  to  the 


President's  Commission  on  the 
Celebration  of  Women  in  American 
History  regarding  open  meeting 
scheduled  from  12  p.m.  to  5  p.m.  on 
Thursday,  May  20, 1999,  at  the  Kennedy 
Space  Center  (KSC),  Florida,  Visitor 
Complex,  Center  for  Space  Education, 
Pad-A.  The  notice  of  the  meeting  was 
published  in  the  Federal  Register  on 
May  6, 1999  at  64  FR  24396.  The 
meeting  will  be  rescheduled  for  May  27 
or  28,  same  location,  to  coincide  with 
the  laimch  of  Space  Shuttle  Discovery  at 
the  Kennedy  Space  Center,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705.  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis@gsa.gov. 

Dated:  May  18, 1999. 
Beth  W.  Newburger, 

Associate  Administrator  for  Communications. 
[FR  Doc.  99-12859  Filed  5-18-99;  11:44  am] 
BNJJNO  CODE  6a20-34-« 


GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  General  Services 

Administration. 

ACTION:  Notice  of  a  revised  system  of 

records  subject  to  the  Privacy  Act  of 

1974. 

SUMMARY:  The  (General  Services 
Administration  (GSA)  is  providing 
notice  of  intent  to  revise  the  Credit  Data 
on  Individual  Debtors  (GSA/PPFM-7) 
system  of  records.  The  revision 
incorporates  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996  to 
aid  in  debt  collection  by  including  the 
collection  of  a  new  category  of  records, 
the  individual  debtor's  Taxpayer 
Identification  Nmnber  (TIN),  and  an 
expansion  of  the  routine  uses  to  include 
the  dissemination  of  information  about 
debtors  to  credit  reporting  agencies/ 
credit  bureaus,  the  Internal  Revenue 
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Service,  state  and  local'govemments, 
and  banks  enrolled  in  the  Treasury 
Credit  Card  Network. 
DATES:  Comments  on  the  proposed 
revisions  must  be  provided  by  Jime  21, 
1999.  The  proposed  revision  will 
become  effective  without  further  notice 
on  Jime  21, 1999,  unless  comments 
dictate  otherwise. 
ADDRESSES:  Comments  should  be 
addressed  to:  GSA  Privacy  Act  Officer, 
General  Services  Administration,  CAI, 
1800  F  Street,  NW,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jinaita  Kanarchuk  by  phone,  202-501- 
1452,  or  e-mail 
jinaita.kanarchuk@gsa.gov. 

GSA/PPFM-7 

SYSTEM  name: 

Credit  Data  on  Individual  DebtOTs. 

SYSTEM  location: 

Records  are  located  at  the  following 
GSA  Central  Office  and  Regional 
addresses  of  the  Office  of  Finance. 
GS  Building,  1800  F  Street,  NW, 

Washington,  DC  20405. 
O'Neill  Federal  Office  Building,  10 

Causeway  Street,  Boston,  MA  02222. 
Jacob  K.  Javits  Federal  Building,  26 

Federal  Plaza,  New  York,  NY  10007. 
Wannamaker  Building,  100  Penn  Square 

East,  Philadelphia,  PA  19107-3396. 
401  West  Peachtree  Street,  Atlanta,  GA 

30365-2550. 
John  C.  Kluczynski  Federal  Building, 

230  South  Dearborn  Street,  Chicago, 

IL  60604. 
1500  East  Bannister  Road,  Kansas  City, 

MO  64131. 
Fritz  G.  Lanham  Federal  Building,  819 

Taylor  Street,  Fort  Worth,  TX  76102. 
Denver  Federal  Center  Complex, 

Building  41,  Denver,  CO  80225. 
Phillip  Burton  Federal  Building  and  US 

Courthouse,  450  Golden  Gate  Avenue, 

San  Francisco,  CA  94102-3434. 
400— 15th  Street,  SW,  Auburn.  WA 

98001. 
GSA  Regional  Office  Building,  Seventh 

and  D  Streets,  SW,  Washington,  DC 

20407. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  include  employees, 
former  employees,  and  other 
individuals  who  are  indebted  to  the 
General  Services  Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Types  of  personal  data  in  the  system 
may  take  the  form  of  commercial  and 
agency  investigative  reports  showing 
debtors'  assets,  liabilities,  income,  and 
expenses;  the  individual  debtor's 


Taxpayer  Identification  Numbers 
(TINS);  and  other  information  such  as 
social  secmity  numbers  and  home 
addresses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966,  Pub.  L.  89-508,  80  Stat.  309;  Debt 
Collection  Act  of  1982,  Pub.  L.  97-365, 
96  Stat.  1749,  as  amended;  the  Debt 
Collection  Improvement  Act  of  1966, 
Pub.  L.  104-134, 110  Stat.  1321-358; 
Title  4  Code  of  Federal  Regulations, 
Chapter  n,  part  105;  Cash  Management 
Improvement  Act  Amendments  of  1992, 
Pub.  L.  102-589. 

PURPOSE(S): 

To  assemble  in  one  system 
information  on  individuals  who  are 
indebted  to  the  General  Services 
Administration  for  the  purpose  of 
effecting  enforced  collections  from  the 
debtors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  l^«CLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act.  GSA  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  A  record  may  be  used  where 
pertinent  in  any  legal  proceeding  to 
which  GSA  is  a  party  before  a  court  or 
administrative  body. 

b.  A  record  may  be  disclosed  to  the 
Department  of  Justice,  United  States 
Attorney,  or  Department  of  the  Treasury 
in  a  proceeding  when:  (1)  The  United 
States,  GSA,  a  component  of  GSA,  or, 
when  arising  from  his  or  her 
employment  an  employee  of  GSA,  is  a 
party  to  litigation  or  anticipated 
litigation  or  has  an  interest  in  such 
litigation;  and  (2)  GSA  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation. 

c.  Records  may  be  disclosed  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

d.  A  record  may  be  disclosed  to  any 
Federal  agency  where  the  debtor  is 
employed  or  receiving  some  form  of 
remimeration  for  the  piupose  of 
enabling  that  agency  to  collect  a  debt 
owed  the  Federal  government  on  GSA's 
behalf.  GSA  may  counsel  the  debtor  for 
voluntary  repayment  or  may  initiate 
adminisfrative  or  salary  offset 


procedures  or  other  authorized  debt 
collection  methods  under  the  provisions 
of  the  Debt  Collection  Act  of  1982  or  the 
Debt  Collection  Improvement  Act  of 
1996. 

e.  In  the  event  that  a  record  indicates 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
natiu^,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
piu-suant  thereto,  the  relevant  record 
may  be  referred  to  the  appropriate 
Federal  agency,  and/or  state  or  local 
agencies  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation,  or  order. 

t.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

g.  A  record  from  this  system  may  be 
disclosed  to  debt  collection  contractors 
(31  U.S.C.  3718)  or  to  other  Federal 
agencies  such  as  the  Department  of  the 
Treasury  (Treasury)  for  the  purpose  of 
collecting  and  reporting  on  delinquent 
debts  as  authorized  by  the  Debt 
Collection  Act  of  1982,  as  amended,  or 
the  Debt  Collection  Improvement  Act  of 
1996. 

h.  For  debt  collection  purposes,  GSA 
may  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  delinquent  non-tax  debtors 
and  the  existence  of  the  non-tax  debts 
under  the  Debt  Collection  Improvement 
Act  of  1996. 

i.  Information  contained  in  this 
system  may  be  disclosed  to  credit 
reporting  agencies/credit  bureaus  for  the 
purpose  of  either  adding  to  a  credit 
history  file  or  obtaining  a  credit  history 
file  or  comparable  credit  information  for 
use  in  the  administration  of  debt 
collection.  As  authorized  by  the  Debt 
Collection  Improvement  Act  of  1996, 
GSA  may  report  current  (not 
delinquent)  as  well  as  delinquent 
consumer  and  commercial  debt  to  these 
entities  in  order  to  aid  in  the  collection 
of  debts,  typically  by  providing  an 
incentive  to  the  person  to  repay  the  debt 
in  a  timely  manner.  GSA  may  report  on 
delinquent  debts  to  the  Department  of 
Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS). 

j.  Information  contained  in  the  system 
of  records  may  be  disclosed  to  the 
Internal  Revenue  Service  to  obtain 
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mailing  addresses  for  the  purpose  of 
locating  the  debtors  to  collect  Federal 
claims. 

k.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
tb»  Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
against  a  debtor's  income  tax  refund. 

1.  Information  in  this  system  may  be 
disclosed  to  the  Internal  Revenue 
Service  and  applicable  state  and  local 
governments  for  tax  reporting  purposes. 
Under  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996, 
GSA  is  permitted  to  provide  Treasury 
with  Form  1099-C  information  on 
discharged  debts  so  that  Treasury  may 
file  the  form  on  GSA's  behalf  vrith  the 
IRS.  W-2  and  1099  Forms  contain 
information  on  items  to  be  considered 
as  income  to  an  individual,  including 
payments  to  persons  not  treated  as 
employees  (e.g.,  fees  to  consultants  and 
experts),  and  amoimts  written-off  as 
legally  or  administratively  imcoUectible, 
in  whole  or  in  part. 

m.  A  record  from  this  system  may  be 
disclosed  to  banks  enrolled  in  the 
Treasury  Credit  Card  Network  to  collect 
a  payment  or  debt  when  the  individual 
has  given  his  or  her  credit  card  number 
for  this  purpose. 

n.  A  record  bom  this  system  may  be 
disclosed  to  Treasury  or  other  Federal 
agencies  with  whom  GSA  has  entered 
into  an  agreement  establishing  the  terms 
and  conditions  for  debt  collection  cross 
servicing  operations  on  behalf  of  GSA  to 
satisfy,  in  whole  or  in  part,  debts  owed 
to  the  U.S.  Government.  Cross  servicing 
includes  the  possible  use  of  all  debt 
collection  tools  such  as  administrative 
offset,  tax  refund  offset,  referral  to  debt 
collection  contractors,  and  referral  to 
the  Department  of  Justice. 

o.  Records  may  be  disclosed  to 
Treasury,  government  corporations, 
state,  or  local  agencies,  or  other  Federal 
agencies  to  conduct  computer  matching 
programs  for  the  purpose  of  identifying 
and  locating  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
repayment  of  debts  owed  to  the  U.S. 
Government  under  certain  programs 
administered  by  the  General  Services 
Administration  in  order  to  collect  the 
debts  under  the  provisions  of  the  Debt 
Collection  Act  of  1982,  as  amended,  or 
the  Debt  Collection  Improvement  Act  of 
1996  by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures. 

p.  A  record  from  this  system  may  be 
disclosed  to  the  National  Archives  and 
Records  Administration  for  records 
management  inspections  conducted 
under  44  U.S.C.  2904  and  2906. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  fiiDm  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act,  15  U.S.C.  1681a(f),  or  the  Federal 
Claims  Collection  Act  of  1966.  31  U.S.C. 
3701(a)(3). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  file  folders  stored  in  metal  fihng 
cabinets  and  in  electronic  form  in 
computers. 

RETRIEVABtLTTY: 

Credit  data  is  maintained  by  debtor 
name  and  claim  niunber,  cross 
referenced  to  social  security  number 
(when  available)  to  verify  name  and 
address. 

SAFEGUARDS: 

when  not  in  use  by  personnel 
responsible  for  the  collection  of  claims, 
records  and  stored  in  lockable  filing 
cabinets.  Personal  computer  files  are 
protected  by  the  use  of  passwords. 

RETENTION  AND  DISPOSAL: 

The  records  are  a  part  of  the  GAO  site 
auditing  collection  files  and  are  cut  off 
at  the  end  of  the  fiscal  year,  held  1  year, 
and  then  retired  imder  Record  Group 
217  (GAO).  Records  created  prior  to  July 
2, 1975,  will  be  retained  by  GAO  for  10 
years  and  3  months  after  the  period  of 
the  account.  Records  created  on  or  after 
July  2, 1975,  wiU  be  retained  by  GAO 
'  for  6  years  and  3  months  after  die  period 
of  the  account. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Dave  Hollar,  Chief,  Receivables  and 
Collection  Management  Branch  (BCDR), 
Financial  Information  Control  Division, 
Office  of  Chief  Financial  Officer, 
General  Services  Administration,  1800  F 
Street,  NW,  Washington,  DC  20405. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  regarding 
claims  pertaining  to  themselves  should 
be  addressed  to  the  system  management. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager  and  should  include  the 
individual's  name  emd  address. 

CONTESTING  RECORDS  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
of  the  records  and  for  appeahng  initial 
determinations  are  promulgated  in  41 
CFR  part  105.64. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  commercial  credit  reports,  agency 
investigative  reports,  individual  debtor's 
own  financial  statements,  and  from 
other  GSA  systems  of  records. 

Dated:  May  13, 1999. 
Daniel  K.  Cooper, 

Director,  Administrative  Services  Division. 
[PR  Doc.  99-12541  Filed  5-19-99;  8:45  am] 

BtLUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99101] 

Intervention  Epidemloiogic  Research 
Studies  Of  HIV/AIDS 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  support  intervention 
epidemiologic  research  studies  of  AIDS 
and  HIV  infection.  These  awards  wrill 
help  support  researchers  in  two  areas: 
the  development  and  evaluation  of 
innovative  interventions  for  preventing 
and  reducing  the  transmission  of  HIV 
infection  in  young  and  recentiy  initiated 
injection  drug  users  (IDUs);  the 
development  and  evaluation  of  an 
intervention  study  to  improve  access  to 
antiretroviral  therapy  in  HIV-infected 
disadvantaged  populations.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  HIV  infection. 

I.  Intervention  Studies  for  Yoimg  and 
RecenUy  hiitiated  Drug  Users:  The  CDC 
has  successfully  funded  multi-center, 
HIV  epidemiological  studies  in  IDUs  for 
the  last  six  years  as  part  of  the 
Collaborative  Injection  Drug  Users 
Studies  (CIDUS  1  and  2).  Through  these 
studies,  well  over  5,000  participants 
have  been  recruited  in  non-clinic 
settings  or  on  the  street  to  describe  HIV, 
Hepatitis  B  and  Hepatitis  C  prevalence, 
incidence  and  behaviors  related  to 
transmission  and  acquisition  of  these 
infections.  The  purpose  of  this  program 
is  to  support  research  targeting 
reduction  of  sexual  and  blood-borne 
infection  among  EDUs  and  to  continue 
efforts  to  describe  the  HTV,  Hepatitis  B 
and  Hepatitis  C  epidemics  in  these  high 
risk  populations. 

Specifically,  the  interest  is  in  HIV 
studieis  involving  innovative  strategies 
that  are  culturally  appropriate  and 
geographically  relevant.  It  is  expected 
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the  studies  funded  through  this 
annoimcement  should  be  part  of 
creative  HIV  risk  reduction  programs 
targeting  young  or  recently  initiated 
injection  drug  users  who  are  street- 
recruited  and  not  routinely  seen  in 
clinics,  hospitals,  or  similar 
institutional  settings. 

Intervention  stiidy  applications  are 
solicited  through  this  announcement 
that  will  decrease  HIV  risk  by  rbanging 
unsafe  sexual,  needle  borne,  and 
injection  paraphernalia  practices  in  HTV 
negative  IDUs.  Recipients  will  design 
and  participate  in  a  multi-center, 
randomized  trial  addressing  questions 
on  the  efficacy  of  HIV  risk  reduction 
strategies  for  young  or  recently  initiated 
street-recruited  IDUs.  Proposed 
interventions  should  spedfically 
address  the  following  goals: 

1.  To  reduce  the  risk  of  blood-borne 
pathogen  infection. 

2.  To  have  a  sustained  effect  in 
reducing  unsafe  injection  behavior. 

3.  To  have  a  sustained  effect  in 
reducing  unsafe  sex  practices. 

4.  To  reduce  IDUs'  drug  injection 
frequency  and  assist  them  in  stopping  to 
inject. 

Projects  should  involve  commimity 
outreach  to  enroll  recently  initiated 
sero-negative  drug  users  for  interview, 
examination,  intervention,  and  follow- 
up;  research  shoidd  focus  on  inner-city 
or  suburban  areas  where  drug  use 
among  yoimg  adults  is  prevalent  and 
should  include  strategies  to  reduce  risky 
behaviors  in  particularly  resistant-to- 
change  individuals.  Linkages  with 
community-based  organizations  and 
local  or  state  providers  of  health  and 
social  services  are  highly  desirable. 
Establishing  referral  services  offered 
through  the  research  project  that  are 
sustainable  is  also  highly  desirable. 

n.  Assess  and  Develop  Intervention 
Studies  to  Improve  Access  to 
Antiretroviral  Therapy  in  HIV-infected 
Disadvantaged  Populations:  The 
purpose  of  this  program  is  to  solicit 
applications  that  identify,  enroll,  and 
follow  disadvantaged  and  minority 
populations  with  a  well-balanced 
representation  of  men  and  women  for 
the  purpose  of  conducting  an 
intervention  study  of  access  to 
antiretroviral  therapy  (ART).  The 
interest  is  specifically  for  three  separate 
research  components:  a  baseline 
assessment,  an  intervention  component, 
and  a  provider  siuvey.  The  baseline 
assessment  component  is  intended  to 
determine  what  factors  improve  and 
hamper  access  to  ART  in  persons 
recently  diagnosed  (within  6  to  24 
months)  with  HIV.  The  intervention 
component  is  intended  to  evaluate 
methods  that  increase  utilization  of  HIV 


care  and  use  of  ART.  The  iotOTvention 
may  involve  more  individualized 
patient  needs  assessment,  linkages  to 
new  HIV  care  providers,  linkages  to 
integrated,  innovative  or  outreach- 
oriented  health  care  services.  If  possible, 
a  separate  data  collection  from  local  HIV 
care  providers  should  attempt  to 
identify  barriers  to  providing  ART  and 
particularly  to  providing  highly  active    - 
antiretroviral  therapy  (HAART). 
Providers  should  be  asked  about 
conditions  under  which  they  would  and 
would  not  prescribe  ART  to  HIV- 
infected  patients,  using  a  standard 
questionnaire.  Each  applicant  shoidd 
propose  to  do  at  least  two  of  the 
components. 

Preference  will  be  given  to  sites  (1) 
where  at  least  100  HIV-infk:ted  subjects 
can  be  identified,  enrolled,  and 
followed  in  a  well-described 
intervention  to  improve  access  to  ART, 
(2)  where  subjects  that  are  not  already 
in  HIV  follow-up  care  can  be  identified 
and  recruited,  and  (3)  which  have  the 
ability  to  locate  persons  diagnosed  with 
HIV  in  the  previous  two  years  at  testing 
centers  sudi  as  sexually  transmitted 
disease  clinics,  emergency  rooms  and 
other  clinics.  Follow-up  would  need  to 
include  at  least  two  visits  to  an  HIV  caie 
provider  and  would  involve:  (1) 
collecting  information  on  HIV-related 
clinical  conditions,  HIV-related 
medication  use,  health  care  provider 
visits,  hospitalizations,  and  vital  status; 
and  (2)  collecting  blood  specimens  for 
viral  load  testing,  l)Tnphoc3^e 
immunophenotyping,  and  storage  for 
other  HIV-related  testing.  Applicants 
must  demonstrate  that  Aey  can  provide 
adequate  rates  of  follow-up,  including 
collection  of  laboratory  specimens. 
Applicants  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  HIV  projects, 
including  the  development  of  and  use  of 
common  data  collection  instruments, 
specimen  collection  protocols,  and  data 
management  procedures.  Applicants 
must  demonstrate  cost-efficient  local 
data  management  and  statistical 
capability. 


B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 


Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Ck)de  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

I.  Approximately  $2.4  million  is 
available  in  FY  1999  to  fund 
approximately  4-6  awards  for  HIV 
intervention  epidemiologic  research 
studies  that  foster  prevention  and 
reduce  transmission  of  HIV  infection  in 
young  IDUs.  It  is  expected  that  the 
average  award  will  be  $400,000  ranging 
from  $250,000  to  $600,000. 

n.  Approximately  $600,000  is 
available  in  FY  1999  to  fund 
approximately  3  awards  for  HIV 
intervention  studies  to  improve  access 
to  antiretroviral  therapy  in 
disadvantaged  populations.  It  is 
expected  that  awards  will  range  from 
$100,000  to  $250,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  September  30, 1999, 
and  will  be  made  for  a  12-month  budget 
period,  within  a  project  period  of  up  to 
4  years.  Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preference 

Preference  will  be  given  to  achieve 
geographical  diversity  (e.g.,  Northeast, 
South,  Central,  and  West). 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  these  programs,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  Recipient  Activities,  and 
CDC  will  be  responsible  for  conducting 
activities  listed  under  CDC  Activities: 

1.  Recipient  Activities 

Applicants  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  researchers, 
including  developing  and  using 
common  data  collection  instruments, 
specimen  collection  protocols,  and  data 
management  procedures,  as  determined 
in  post-award  grantee  planning 
conferences.  Recipients  will  be  required 
to  pool  data  for  analysis  and 
publication.  Recipients  are  also  required 
to  work  collaboratively  as  a  study  group 
to: 

a.  Develop  the  research  study 
protocols  and  standardized  data 
collection  forms  across  sites. 

b.  Identify,  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
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number  of  study  participants  as 
determined  by  the  study  protocols  and 
the  program  requirements. 

c.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocols. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocols. 

f.  Collaborate  and  share  data  and  , 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

g.  Contribute  blood  specimens  (every 
6-12  months,  depending  on  the  protocol 
requirements)  for  shipment  and  storage 
at  a  centralized  repository  system  at 
CDC. 

h.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

b.  Facilitate  and  assist  in  the 
development  of  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

c.  Assist  in  designing  a  data 
management  system. 

d.  Assist  in  performance  of  selected 
laboratory  tests. 

e.  Work  collaboratively  with 
investigators  to  help  facilitate  research 
activities  across  sites  involved  in  the 
same  research  project. 

f.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
yova  application.  Your  application  will 
be  evaluated  on  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 
out  your  program  plan.  Follow  the 
directions  for  completing  the 
application  that  are  foimd  in  the  Public 
Health  Service  (PHS)  398  kit.  If  you  are 
applying  for  both  activities,  you  must 
submit  a  separate  application  for  each. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Enata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 


July  16,1999,  submit  the  application  to: 
Kevin  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99101,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Grants  Management  Branch,  Mailstop 
E-15,  2920  Brandywine  Rd.,  Room 
3000,  Atlanta,  Georgia  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline  date; 
or 

2.  Sent  on  or  before  the  deadline  date  and 
received  in  time  for  submission  to  the 
independent  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall  not 
be  acceptable  as  proof  or  timely  mailing. 

Late  Applications:  Applications  that 
do  not  meet  these  criteria  are  considered 
late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Applicants  will  be 
ranked  on  a  scale  of  100  maximum 
points  according  to  the  research  area 
identified.  All  applicants  must  state 
which  research  category  they  are 
addressing.  Applications  must 
demonstrate  the  applicant's  ability  to 
address  the  research  in  a  collaborative 
manner  with  other  recipients. 
Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted,  as  they  specifically  describe 
the  applicant's  abilities  to  meet  the 
following  criteria: 

/.  Intervention  Studies  for  Young  and 
Recentiy  Initiated  Drug  Users 

1.  Recruitment,  Retention  and 
Adherence  to  Study  Protocol  (30  Points) 

a.  Extent  of  applicant's  experience  in 
IDU-HIV  infection  epidemiologic 
research. 

b.  Evidence  of  ability  to  successfully 
recruit  and  follow  IDUs  in  longitudinal 
research  studies. 

c.  Ability  to  organize  and  provide 
counseling  and  voluntary  rapid  HIV 
testing  program  as  well  as  hepatitis  B 
and  hepatitis  C  testing  among  IDUs  with 
unknown  sero  status. 

d.  Evidence  of  ability  to  collect 
complete  data  and  to  obtain  a 
sufBciently  large  blood  sample  from 
IDUs. 

e.  Evidence  of  ability  to  collect 
complete  data  and  to  obtain  regular 
blood  samples  from  IDUs  for  testing  that 


may  include:  HIV,  hepatitis  B,  hepatitis 
C  testing  as  well  as  senmi  storage. 

f.  Abihty  to  recruit  and  retain 
sufficient  HIV  uninfected  IDUs  fulfilling 
the  objectives  of  the  study. 

g.  AbiUty  to  oversee  specimen 
collection  for  the  timely  processing, 
storage,  and  retrieval  of  laboratory 
specimens  as  needed  for  the  study.  This 
includes  transfer  of  certain  specimens  to 
a  central  repository  at  CDC  and  transfer 
of  other  specimens  to  designated 
laboratories  for  specific  laboratory 
studies. 

2.  Description  and  Jtistification  of 
Research  Plans  (30  Points) 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 

b.  Understanding  of  the  research 
objectives  as  evidenced  by  the  high 
quahty  and  scientific  rigor  of  the 
proposed  plan  for  research  and  a  study 
design  that  is  appropriate  to  answer 
research  questions. 

c.  Extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
other  recipients  to  develop  a  common 
core  research  protocol  across  funded 
sites. 

d.  Feasibility  of  plans  to  follow  study 
participants.  This  includes 
demonstration  of  the  expwience  of  the 
investigator  in  following  IDUs,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

e.  Thoroughness  of  plans  for  data 
management,  data  an^ysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

f.  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  of 
multiple  study  sites,  where  appropriate. 
Letters  of  support  from  cooperating 
organizations  that  demonstrate  the 
nature  and  extent  of  such  cooperation 
should  be  included. 

g.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  (he  inclusion  of  ethnic  and 
racial  groups  in  the  proposed  research. 
This  includes:  (1)  The  proposed  plan  for 
the  inclusion  of  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  (4)  A  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  communities  and  recognition  of 
mutual  benefits. 
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3.  Research  and  Intervention  Capabilitv 
(20  Points) 

a.  AppUcant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  acciu^te  data  in  a 
timely  manner. 

b.  Demonstration  of  working 
relationships  with  proposed 
investigators  and  extent  to  which 
services  to  be  provided  by  external 
experts  or  consultants  are  dociunented 
by  memoranda  of  agreement. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research. 

4.  Staffing,  Facilities  and  Time-line  (20 
Points! 

a.  Availability  of  qualified  and 
experienced  personnel  with  sufficient 
time  dedicated  to  the  proposed  project. 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

d.  Adequacy  of  facilities,  equipment, 
data  management  resoiuces,  and 
systems  for  ensuring  data  security  and 
patient  confidentiality. 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (Not  Scored) 

a.  Budget:  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Hiunan  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  pltitection  of  human  subjects? 

n.  Assess  and  Develop  Intervention 
Studies  to  Improve  Access  to 
Antiretroviral  Therapy  in  HIV-infected 
Disadvantaged  Populations 

1.  Recruitment,  Retention,  and 
Adherence  to  Study  Protocol  (20  Points) 

a.  Extent  of  apphcant's  experience  in 
HIV  infection  epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
follow  HIV-infected  persons  in 
longitudinal  research  studies. 

c.  Evidence  of  ability  to  collect 
complete  data  from  HIV-infected  study 
participants. 

2.  Description  and  Justification  of 
Research  Plans  (30  Points) 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 


b.  Understanding  of  the  research 
objectives  as  evidenced  by  high  quafity 
of  the  proposed  plan  for  research  and  a 
study  design  that  is  appropriate  to 
answer  research  questions. 

c.  Originality  of  research,  extent  to 
which  it  does  not  replicate  past  or 
present  research  efforts,  and  direct 
relevance  of  research  to  guiding  ciurent 
efforts  to  improve  access  and  use  of 
antiretroviral  therapy  in  HIV-infected 
popiUations. 

d.  Feasibility  of  plans  to  follow  study 
participants.  This  includes 
demonstration  of  the  experience  of  the 
investigator  in  enrolling  and  following 
such  persons,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

e.  Thoroughness  of  plans  for  data 
management,  data  analysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

f.  The  degree  to  which  the  appUcant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a)  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  communities  and  recognition  of 
mutual  benefits. 

3.  Research  Capability  (30  Points) 

a.  Capacity  to  conduct  study  as 
evidenced  by  quality  of  experience  with 
similar  or  related  research  conducted 
previously,  including  demonstration  of 
ability  to  collect,  manage,  and  analyze 
accurate  data  in  a  timely  manner.  * 

b.  Demonstration  of  working 
relationships  with  proposed 
investigators  and  extent  to  which 
services  to  be  provided  by  external 
experts  or  consultants  are  documented 
by  memoranda  of  agreement. 

c.  Demonstration  of  epidemiologic, 
behavioral,  administrative,  clinical, 
laboratory,  data  management,  and 
statistical  expertise  needed  to  conduct 
proposed  research. 

4.  Staffing,  Facilities,  and  Time-Line  (20 
Points) 

a.  Availability  of  qualified  personnel 
with  realistic  and  sufficient  percentage- 
time  commitments,  and  the  clarity  of 


the  descriptions  of  the  duties  and 
responsibilities  of  project,  persoimel. 

b.  Adequacy  of  plans  for  project 
oversight  to  assiu^  quality  of  data. 

c.  Adequacy  of  facilities,  equipment, 
data  processing  and  analysis  capacity, 
and  systems  for  management  of  data 
security  and  participant  confidentiality. 

d.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (Not  Scored) 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  ahd 
allowable.  All  budget  categories  should 
be  itemized. 

,     b.  Hiunan  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Tide  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period 
Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
paragraph  J.  Where  to  Obtain  Additional 
Information. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see'Attachment  1  in  the 
apphcation  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-6    Patient  Care 
AR-7    Executive  Order  1 23  72  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)of  the 
Public  Healtii  Service  Act,  [42  U.S.Q 
section  241(a)  and  247b(k)(2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.943. 


27564 


Federal  Regjater/Vol.  64,  No.  97 /Thursday,  May  20,  1999 /Notices 


J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  tall  l-«8a-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  nmnber  of  interest  (use 
99101). 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociiments, 
business  management  technical 
assistance  may  be  obtained  from:  Kevin 
Moore,  Grants  Management  Specialist 
Grants  Management  Branch, 
Procurement  and  Grants  Office 
Annoimcement  99101,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Grants  Management  Office  Room  3000, 
ATTN:  Colgate  Building,  2920 
Brandywine  Rd.,  Mailstop  E-15, 
Atianta,  GA  30341,  telephone  (770) 
488-2737,  Email  address 
kgml@cdc.gov. 

For  program  technical  assistance, 
contact:  Jeff  Efird.  MPA,  Deputy  Chief, 
Epidemiology  Branch,  Division  of  HIV/ 
AIDS  Prevention  Surveillance  and 
Epidemiology,  National  Center  for  HIV, 
STD,  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  E-45, 
Atianta,  Georgia  30333,  Telephone  (404) 
639-6130,  E-mail  jlel@cdc.gov. 

For  a  detailed  description  of  the 
additional  requirements  in  Attachment 
1,  to  download  forms  required  By  this 
announcement,  and  to  review  other  CDC 
program  announcements,  see  the  CDC 
home  page  on  the  Internet:  HTTP:// 
www.cdc.gov.  Eligible  applicants  are 
encouraged  to  call  before  developing 
and  submitting  their  applications. 

Dated:  May  14, 1999. 
Henry  S.  Cassell  m, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  99-12695  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  and  Health  Resources  and 
Services  Administration 

[Program  Announcement  99099] 

CDC/HRSA  Cooperative  Agreements 
for  HIV/AIDS  Intervention,  Prevention, 
and  Continuity  of  Care  Demonstration 
Projects  for  Incarcerated  Individuals 
Within  Correctional  Settings  and  the 
Community;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  Health 
Resom-ces  and  Services  Administration 
(HRSA)  announce  the  availability  of 
fiscal  year  (FY)  1999  funds  for  a 
cooperative  agreement  program  for  HIV 
(Human  Immunodeficiency  Virus) 
Prevention,  Intervention,  and 
Continuity  of  Care  Within  Correctional 
Settings  and  the  Community.  This 
program  addresses  the  "Healthy  People 
2000"  priority  areas  of  HIV  Infection 
and  Clinical  Preventive  Services.  The 
piupose  of  the  program  is  to  support 
demonstration  projects  within 
correctional  facilities  and  the 
community  that  develop  models  of 
comprehensive  surveillance, 
prevention,  and  health  care  activities  for 
HIV,  Sexually  Transmitted  Diseases 
(STDs),  Tuberculosis  (TB),  Substance 
Abuse  and  Hepatitis.  It  is  targeted  for 
persons  in  correctional  settings  that 
extend  to  the  community  upon  their 
release.  This  includes  jails,  detention 
centers,  prisons,  and  transitional 
halfway  houses.  The  target  population 
includes  Afiican  Americans  and  other 
ethnic/racial  minorities  that  are 
disproportionately  affected  by  the  HFV/ 
AIDS  epidemic  and  detain^ 
incarcerated  in  the  criminal  justice 
system,  especially  jails  and  juvenile 
detention  facilities.  Projects  may 
develop  collaborative  arrangements 
between  correctional  settings  and 
community-based  health  care  and 
support  service  providers  that  address 
continuity  of  health  care  and  provision 
of  other  ancillary  and  supportive 
services  upon  release  that  contribute  to 
positive  behavior  change,  and  increase 
health  care  access,  and  improve  health 
status.  A  backgroiud  concept  paper  and 
descriptions  of  prevention,  primary 
care,  and  continuity  of  services  are 
included  in  the  application  kit. 

This  initiative  is  co-funded  under 
Special  Projects  of  National  Significance 
(SPNS)  authority  of  the  Ryan  White 
CARE  Act.  SPNS  grants  advance 


knowledge  and  skills  in  the  delivery  of 
health  and  support  services  to  imder 
served  populations  diagnosed  with  HIV 
infection.  SPNS  is  the  research  and 
development  arm  of  the  Ryan  White 
CARE  Act.  The  authorizing  legislation 
specifies  three  SPNS  Program 
objectives:  (1)  To  assess  the 
effectiveness  of  particular  models  of 
care;  (2)  to  support  iimovative  program 
design;  and  (3)  to  promote  replication  of 
effective  models. 

Projects  should  be  innovative  in 
creating  a  combination  of  services/ 
activities  (surveillance,  medical  and 
behavioral  screening  and  assessment, 
prevention  education  and  counseling, 
primary  health  care  and  referral 
linkages)  and  have  the  organizational 
capacity  to  work  within  correctional 
settings  and  to  organize  and  maintain  a 
network  of  these  services  for  the 
individual  within  the  larger  commimity. 
Because  jails  and  juvenile  detention 
facilities  most  reflect  the  community, 
special  prioritization  should  be  given  to 
working  in  these  settings.  It  is  desirable 
to  have  a  multi-tiered  focus  (including 
jails,  prisons,  juvenile  detention  centers, 
and  transitional  halfway  houses)  on  the 
provision  of  a  variety  of  direct  services, 
the  ability  to  organizationally  and 
structurally  work  within  correctional 
and  community-based  systems  of  care, 
and  the  potential  ability  to  implement 
long-term  systemic  change.  Applicants 
should  recognize  that  this 
demonstration  is  not  designed  and 
cannot  be  expected  to  provide  support 
beyond  the  project  period. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  following  geographic  areas: 
California,  Connecticut,  the  District  of 
Columbia,  Florida,  Georgia,  Illinois, 
Maryland,  Massachusetts,  New  Jersey, 
New  York  State,  Pennsylvania,  and 
Texas.  These  States  are  designated 
priority  areas  based  on  three  criteria:  (1) 
They  represent  56.2  percent  (635,483)  of 
total  prison  population  for  1997;  (2) 
represent  74.7  percent  (76,679)  of  all 
African  American  AIDS  cases  for  1997; 
and  (3)  represent  19,361  or  82.7  percent 
of  all  HIV+  inmates  in  state  prisons. 
These  states  also  represent  26  of  the  30 
highly  affected  MSAs  for  Afi-ican " 
Americans. 

For  states  in  which  there  is  a  CDC 
directiy-funded  city  (these  cities  are 
New  York,  Chicago,  Los  Angeles,  San 
Francisco,  Houston  and  Philadelphia) 
the  application  must  come  from  a 
coalition  of  the  state  and  directly- 
funded  city  health  department(s)  (to 
ensure  continuity  of  care,  as  most 
inmates  come  from  and  return  to  these 
larger  metropolitan  areas).  Either  the 
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state  or  directly  funded  city  health 
department  (or  its  bona  fide  agent)  may 
submit  the  application  but  only  one 
application  each  from  California, 
Illinois,  New  York,  Pennsylvania  and 
Texas  may  be  submitted.  Proof  of  a 
formal  collaborative  agreement  between 
state  and  city  is  reqiiired  in  the 
application  from  these  jurisdictions. 

For  Connecticut,  District  of  Columbia, 
Florida.  Georgia.  Maryland. 
Massachusetts  and  New  Jersey,  only  the 
State  health  department  or  its  bona 
agent  may  submit  an  application. 

C.  ATailability  of  Funds 

Approximately  $7,000,000  is  available 
in  FY  1999  to  fund  five  to  eight  awards. 
It  is  expected  that  the  average  award 
will  be  $1,000,000  ranging  from 
$450,000  to  $1,300,000.  including  direct 
and  indirect  costs.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30, 1999,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  three  years.  Funding 
estimates  may  change. 

Due  to  inequitiesbetween  corrections- 
based  care  and  community  care,  at  least 
40  percent  of  the  funds  provided  imder 
these  awards  must  be  directed  to 
community-based  prevention  and 
primary  health  care  and  other  ancillary 
service  providers  to  support  and 
develop  models  of  linked  networia  of 
health  services  including  HIV/AIDS, 
STDs,  TB,  hepatitis  and  substance  abuse 
prevention  and  treatment  during  and 
after  incarceration. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Direct  Assistance 

You  may  request  Federal  personnel  as 
direct  assistance,  in  lieu  of  a  portion  of 
financial  assistance. 

Use  of  Funds 

These  funds  may  not  be  used  to 
supplant  or  duplicate  existing  funding. 
Activities  should  build  upon  the 
existing  infrastructure  of  CDC-supported 
HIV  Prevention  Services  providers  and 
HRSA-supported  Ryan  \^^te 
Comprehensive  AIDS  Resoiut:e8 
Emergency  (CArE)  Act  funded  primary 
health  care  providers,  or  community 
health  centers  and  other  medical 
providers  or  services  that  treat 
individuals  incarcerated  in  correctional 
facilities  or  who  treat  recently-released 
individuals.  Activities  should  be 
coordinated  with  SAMHSA  supported 
drug  treatment  and  prevention 
programs.  Recipients  may  contract  with 
other  organizations  imder  these 


cooperative  agreements,  however, 
recipients  must  perform  a  substantial 
portion  of  the  activities  (including 
program  management  and  operations 
and  delivery  of  prevention  services)  for 
which  funds  are  requested.  Applications 
requesting  funds  to  support  only 
administrative  and  managerial  functions 
will  not  be  accepted.  CARE  Act  funds 
are  considered  payor  of  last  resort  and 
cannot  be  used  to  supplant  services 
supported  within  correctional  systems. 

Funding  Preference 

In  making  awards,  preference  will  be 
given  to  those  projects  that  propose  to 
improve  access  to  prevention  and 
primary  health  care  and  the  health 
status  of  African  Americans  and  other 
racial  or  ethnic  minorities  during 
incarceration  and  upon  their  release. 
Projects  should:  (1)  document  the 
burden  of  disease  for  this  population; 
(2)  increase  access  to  HIV/ AIDS  primary 
health  care  and  prevention  services;  (3) 
improve  HIV  transitional  services 
between  corrections  and  the 
commimity;  and,  (4)  develop  linked 
networks  of  HIV,  STD,  TB,  and 
substance  abuse  health  and  social 
services  for  soon  to  be  or  recently 
released  African  Americans  and  other 
racial  or  ethnic  minorities. 

Priority  will  be  give  to  geographic 
distribution  across  the  eligible  areas  and 
racial/ethnic  groups  consistent  with 
HIV/ AIDS  morbidity.  Public  comments 
are  not  being  solicited  because  time  is 
insufficient  for  solicitation  and  review 
of  comments  before  the  funding  date. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  recipient  activities,  and  CDC  and 
HRSA  will  be  responsible  for  activities 
under  CDC  and  HRSA  activities. 

1.  Recipient  Activities:  Forthe  target 
population  of  incarcerated  or  soon  to  be 
released/recently  released  incarcerated 
persons  the  recipient  will: 

a.  Use  epidemiologic  data,  needs 
assessments,  and  prioritization  of 
groups  and  interventions  to  design 
program  activities  (corrections  and 
community-based)  for  African  American 
and  other  disproportionately  affected 
racial/ethnic  minorities  at  high  risk  for 

mv. 

b.  Review  and  ensiire  consistency  of 
proposed  activities  with  applicable 
State  and  local  comprehensive  HIV 
Prevention  and  Ryan  White  CARE  Act 
plans. 

c.  Coordinate  program  activities  with 
relevant  national,  regional.  State,  and 
local  HIV  prevention  programs  to 
prevent  duplication  of  efforts. 


d.  Monitor  and  evaluate  all  m^or 
program  activities  and  services 
supported  with  funds  tmder  this 
cooperative  agreement. 

e.  Develop  a  proposal  for  obtaining 
additional  resources  to  supplement  the 
program  conducted  through  this 
cooperative  agreement  and  to  enhance 
the  likelihood  of  its  continuation  after 
the  end  of  the  project  period. 

f.  Conduct  ffiV  coimseling,  testing 
and  referral  services  and  health 
education  and  risk  reduction 
interventions  for  persons  at  high  risk  of 
becoming  infected  or  transmitting  HIV 
to  others. 

g.  Assist  high  risk  clients  in  gaining 
access  to  HIV  antibody  coimseling, 
testing,  and  referral  for  other  needed 
services  and  primary  care. 

h.  Assist  fflV  positive  persons  in 
gaining  access  to  appropriate  HIV 
treatment  and  other  early  medical  care, 
substance  abuse  prevention  services, 
STD  screening  and  treatment, 
reproductive  and  perinatal  health, 
partner  counseling,  notification  and 
referral  services,  psycho-social  support, 
mental  health  services,  TB  prevention 
and  treatment,  health  education  and  risk 
reduction  services,  and  other  supportive 
services.  High  risk  clients  who  test 
negative  should  be  referred  to 
appropriate  health  education  and  risk 
reduction  services  and  other  appropriate 
prevention  and  treatment  services. 

i.  Support  a  continuum  of  care 
between  corrections  and  the  community 
in  which  all  the  needs  of  individuals 
with  HIV  disease  and  their  femilies  are 
coordinated.  A  comprehensive 
continuum  of  care  includes:  primary 
health  care  (including  treatment  of  HIV 
infection  consistent  with  Public  Health 
Service  guidelines  [i.e.,  treatment  of  HTV 
infection  in  the  following  areas:  adults 
and  adolescents,  pediatrics,  maternal 
health  and  reduction  of  perinatal  HTV 
transmission,  prophylaxis  and  treatment 
of  opportunistic  infections],  access  to 
drug  therapies  including  opportunistic 
infections  prophylaxis/treatment  and 
combination  antiretroviral  therapies, 
substance  abuse  treatment,  mental 
health,  dental,  and  hospice  services); 
supportive  services  that  enable 
individuals  to  access  and  remain  in 
primary  care;  and  other  health  or 
supportive  services  that  promote  health 
and  enhance  quality  of  life. 

j.  Ensure  (at  a  minimum)  that  all 
primary  health  care  is  consistent  with 
published  United  State  Public  Health 
Services  treatment  guidelines  (See 
appendix). 

'  k.  Coordinate  and  collaborate  with 
departments  of  corrections  (prisons, 
jails,  detention  and  pre-release 
facilities),  community  planning  groups. 
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community-based  organizations  and 
entities  or  agencies  involved  in  HIV 
prevention  and  care  activities, 
especially  those  serving  the  target 
population. 

1.  Participate  in  a  formative  evaluation 
with  the  CDC/HRSA  Program  Support 
and  Evaluation  Center  (to  be  selected  for 
this  project)  in  monitoring  and 
evaluating  all  major  program  activities 
and  services  supported  with  ODC/HRSA 
HTV  prevention  and  care  funds  under 
this  cooperative  agreement. 

m.  Actively  collaborate  with  CDC/ 
HRSA  Program  Support  and  Evaluation 
technical  assistance  providers/ 
consiiltants  to  assure  the  definition  of 
and  measurement  of  appropriate  project 
outcome  measure.  During  the  initial 
project  year,  recipients  will  meet  with 
other  recipients  to  develop  a 
collaborative  data  collection  plan  and 
agree  on  data  collection  instruments. 

n.  Work  in  collaboration  with  the 
HRSA/CDC  Evaluation  Center  to 
produce  a  series  of  formative 
evaluations  that  describe  the  program 
components  that  are  critical  to  health 
seeking  behaviors  among  previously 
incarcerated  individuals,  the  costs 
associated  with  program  interventions 
in  and  outside  correctional  settings,  and 
lessons  learned.  Projects  will  provide 
basic  data  analyses  and  the  supporting 
databases  in  the  required  CDC/HRSA- 
fbrmat. 

2.  CDC  and  HRSA  Activities: 

a.  Provide  consiiltation  and  technical 
assistance  in  planning,  implementing, 
and  evaluating  prevention,  treatment, 
and  care  activities.  CDC  and  HRSA  will 
provide  consultation  and  technical 
assistance  both  directly  and  indirectly 
through  prevention  and  primary  care 
partners  such  as  health  departments, 
community  health  centers,  drug 
treatment  programs,  hospitals  and  other 
providers  of  primary  care,  drug 
assistance  programs,  national  and 
regional  African  American  and  other 
ethnic/minority  organizations,  criminal 
justice  and  corrections  agencies  and 
organizations  (American  Corrections 
Association,  National  Commission  on 
Correctional  Health  Care,  National 
Institute  of  Justice,  Federal  Bureau  Of 
Prisons),  and  other  national 
organizations. 

b.  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures, 
treatment  protocols  and  program 
strategies  for  prevention,  treatment,  and 
prevention  case  management  for  HTV 
infection. 

c.  Assist  in  the  design  and 
implementation  of  program  evaluation 
activities. 


d.  Assist  recipients  in  collaborating 
with  community  planning  groups, 
commimity  health  centers,  community- 
based  organizations,  primary  care  and 
substance  abuse  programs,  state  and 
local  correctional  facilities,  and  other 
federally  supported  HIV/AIDS 
prevention  and  care  recipients. 

e.  Facilitate  the  transfer  of  successful 
interventions,  models  of  care, 
community  linkages,  and  "lessons 
learned"  through  convening  meetings  of 
recipients,  workshops,  conferences, 
newsletters,  and  communications  with 
project  officers. 

f.  Facilitate  exchange  of  program 
information  and  technical  assistance 
between  community  organizations, 
health  departments,  primary  care  and 
Ryan  White  Care  Providers,  State  and 
local  criminal  justice  and  corrections 
facilities  and  national  and  regional 
organizations. 

g.  Conduct  an  overall  evaluation  of 
this  cooperative  agreement  program.  A 
CDC/HRSA  Evaluation  will  provide 
program  assistance  and  support  for 
overall  evaluation  coordination  and 
assistance,  including  data  management 
and  analysis,  training  of  recipient  staff 
in  evaluation  procedures  and 
distribution  of  necessary  materials  to  all 
projects  (See  application  kit  for  outline 
of  CDC/HRSA  Evaluation  and  Program 
Support  Center  Activities). 

h.  Compile  and  facilitate  "lessons 
learned"  from  the  project  and  facilitate 
the  dissemination  of  "lessons  learned," 
successful  prevention  interventions,  and 
program  models  to  other  organizations 
and  CDC  through  peer  to  peer 
interactions,  meetings,  workshops, 
conferences,  and  communications  with 
project  officers. 

E.  Application  Content 

You  must  document  that  this  proposal 
is  consistent  with  the  Statewide 
Coordinated  Statement  of  Need 
document  from  your  area  or  provide  a 
rationale  for  any  discrepancies.  Note: 
This  initiative  is  supported,  in  part  from 
funds  provided  under  the  Special 
Projects  of  National  Significance 
Program  of  the  Ryan  White 
Comprehensive  AIDS  Resource 
Emergency  Act.  Section  2691  (f) 
indicates  that  the  Secretary  may  not 
make  a  grant  under  this  program 
"imless  the  applicemt  submits  evidence 
that  the  proposed  program  is  consistent 
with  the  Statewide  Coordinated 
Statement  of  Need,  and  the  applicant 
agrees  to  participate  in  the  ongoing 
revision  process  of  such  statement  of 
need." 

Your  application  should  build  upon 
the  ciurent  HIV  prevention  and  CARE 
community  planning  priorities  for  at 


risk  and  infected  incarcerated 
individuals  (pre-release  and  post- 
release). Proposed  activities  should 
include  CARE-funded  primary  health 
care  providers  and  community  health 
centers  and  other  medical  providers  of 
services  that  treat  individuals 
incarcerated  in  correctional  fecilities  or 
who  treat  individuals  who  were 
previously  incarcerated. 

Note:  Entities  should  already  have  some 
degree  of  activities  in  place  that  link 
correctional  settings  to  community-based 
providers  for  specific  services.  These 
proposals  should  further  develop  the 
comprehensiveness  of  surveillance, 
prevention,  and  primary  health  care  services 
provided.  In  addition,  attention  should  be 
given  to  the  organizational  capacity  required 
to  provide  for  continuity  in  intervention, 
primary  care,  prevention,  and  psycho-social 
support  and  referral  systems  and  linking 
correctional  and  community  settings  to 
improve  the  health  seeking  behaviors  of 
populations  and  individuals  most  affected  by 
HIV/AIDS. 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  la)ring  out  your  program 
plan.  The  narrative  should  be  no  more 
than  35  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  12  point  font  on  8V2"  by  11" 
paper,  with  at  least  1"  margins, 
headings  and  footers,  and  printed  on 
one  side  only.  Nimiber  each  page  clearly 
and  provide  a  complete  index  to  the 
application  and  its  appendices.  Please 
begin  each  separate  section  of  the 
application  on  a  new  page.  Submit  the 
original  and  each  copy  of  the 
application  set  unstapled  and  imbound. 
Materials  that  should  be  part  of  the 
basic  plan  will  not  be  accepted  if  placed 
in  the  appendices. 

In  developing  the  application,  follow 
the  format  emd  instructions  below: 

Format 

1.  Abstract 

2.  Assessment  of  Need  and  Justification 
for  Proposed  Activities 

3.  Long  Term  Goals 

4.  Program  Plan 

5.  Evaluation  Plan 

6.  Budget  and  Staffing  Breakdown  and 
Justification 

7.  Training  and  Technical  Assistance 
Plan 

8.  Attachments 

Instructions 

1.  Abstract  (not  to  exceed  2  pages): 
summarize  your  proposed  program 
activities.  Include  the  following: 
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a.  Brief  summary  of  the  need  for  the 
proposed  activities; 

b.  Long-tenn  goals; 

c.  Brief  summary  stating  compliance 
-wwith  mV  Prevention  and  Ryan  White 

CARE  Act  plans; 

d.  Brief  summary  of  proposed  plan  of 
operation,  including  the  populations  to 
be  served,  activities  undertaken,  and 
services  to  be  provided; 

e.  Brief  summary  of  plans  for 
collaboration  and  linkage  development 
for  continuity  of  care  between 
corrections  and  the  community;  and 

f  .  Brief  siunmary  of  year  two  and  three 
activities. 

2.  Assessment  of  Need  and 
Justification  for  Proposed  Activities  (not 
to  exceed  6  pages). 

a.  Describe  the  incarcerated 
populations  and  the  communities  for 
which  your  proposed  program  will 
provide  services; 

b.  Describe  the  targeted  correctional 
system,  including  the  type  of  facility 
(jail,  prison,  detention,  pre-release, 
halfway  house,  or  after  care  program), 
the  geographic  area  covered,  the  niunber 
of  incarcerated  individuals  known  or 
estimated  to  be  HIV-infected  and 
current  role  of  the  corrections  systems 
in  HIV  prevention  and  care; 

c.  Identify  the  need  that  will  be 
addressed  by  your  proposed  program 
and  describe  how  you  assessed  tibe 
need.  Include  epidemiologic  and 
behavioral  risk  factor  assessments  or 
other  data  that  were  used  to  identify  the 
need.  Include  a  description  of  existing 
HIV  prevention,  risk-reduction,  and 
primary  care  and  psycho-social,  and 
referral  services  provided  by  other 
organizations  to  address  the  needs  of  the 
target  populations,  continuity  of  care, 
and  an  analysis  of  the  gap  between  the 
identified  need  and  the  resources 
currently  available  to  address  the  needs 
(i.e.,  how  will  the  proposed  activities  or 
program  address  important  immet  HIV 
prevention  and  care  needs  and  improve 
access  to  on-going  HIV  medical  care  and 
support  services?); 

d.  Describe  the  impact  of  the  AIDS 
epidemic  on  the  priority  target 
population  and  their  community  and 
any  specific  environmental,  social, 
cultural,  or  linguistic  characteristics  of 
the  priority  target  populations  which 
you  have  considered  and  addressed  in 
developing  yoiu-  continuity  of  care 
strategies,  such  as: 

(1)  HIV  prevalence  and  incidence  (if 
available),  reported  AIDS  cases,  and  risk 
i)ehaviors  (sexual  behaviors,  substance 
use,  etc.)  in  the  target  population. 

(2)  mV/AIDS-related  baseUne 
knowledge,  attitudes,  beliefs,  and 
behaviors. 


(3)  Patterns  of  substance  use  and  rates 
of  STDs  and  tuberculosis  (TB),  hepatitis. 

(4)  Other  relevant  information. 
(Specify) 

e.  Describe  the  specific  behaviors, 
practices,  and  health  outcomes  that  the 
proposed  intervention  or  primary  care/ 
services  are  designed  to  promote  and 
prevent  (e.g.,  increases  in  correct  and 
consistent  condom  use,  knowledge  of 
serological  status,  not  sharing  needles, 
and  enrollment  in  drug  treatment  and 
other  treatment  and  preventive 
programs); 

f.  Describe  how  your  proposed 
program  complements  the  HIV 
prevention  and  care  priorities  identified 
in  the  applicable  State  or  local 
comprehensive  HIV  prevention  and 
Ryan  White  CARE  Act  plans;  and 

g.  Describe  any  specific  barriers  to  the 
implementation  of  your  proposed 
program  and  how  you  will  overcome 
these  barriers. 

3.  Long-term  Goals  (not  to  exceed  1 
page):  Describe  the  broad  HIV 
prevention  and  care  goals  that  your 
program  aims  to  achieve  by  the  end  of 
the  project  period  (three  years).  Indicate 
which  are  prevention  goals  and  which 
are  primary  care  goals. 

4.  Program  Plan  (not  to  exceed  12 
pages):  Use  this  section  to'describe  yowc 
proposed  program. 

a.  Involvement  of  the  target 
population:  Describe  the  involvement  of 
the  incarcerated  population, 
correctional  systems,  commimity-based 
care  providers,  and  the  community  in 
planning,  implementing,  and  evaluating 
activities  and  services  tihiroughout  the 
project  period; 

b.  Program  Objectives:  Develop 
objectives  that  are  specific,  measurable, 
time-phased,  realistic,  related  to  the 
long-term  goals  and  proposed  activities, 
and  if  applicable,  related  to  the 
prevention  and  care  priorities  outlined 
in  the  jurisdiction's  comprehensive  HIV 
prevention  and  Ryan  White  CARE  Act 
plans.  Describe  the  expected  results  of 
program  activities  on  its  priority 
populations.  Describe  any  anticipated 
barriers  to  or  fedlitators  for  reaching 
these  objectives; 

c.  Plan  of  Operation: 

(1)  Describe  the  specific  activities  to 
be  conducted  to  accomplish  the 
objectives. 

(2)  Describe  the  services  to  be 
provided  to  accomplish  the  objectives. 

(3)  Specify  the  approximate  dates 
when  activities  will  be  accomplished 
and  which  staff  will  be  responsible  for 
conducting  activities. 

(4)  Describe  the  opportunity  for 
volimteer  involvement  in  your  program. 
If  volimteers  will  be  involved,  describe 


plans  to  recruit,  train,  place,  and  retain 
volunteers. 

(5)  Describe  how  you  will  collaborate 
and  develop  a  linked  network  of 
services  with  correctional  facilities, 
local  health  departments,  community 
health  centers,  primary  care  providers, 
pharmaceutical,  substance  abuse 
treatment,  mental  health,  HIV  and  Ryan 
White  planning  groups,  members  of  the 
target  population,  and  other  appropriate 
service  groups  or  organizations  in  the 
development  and  implementation  of 
your  program. 

(6)  Describe  your  mechanism  for 
recruiting  and  including  program 
participants. 

(7)  Describe  how  you  will  promote 
your  program  in  the  commimity. 

(8)  Describe  the  mechanism  to  assure 
cUent  satisfaction. 

(9)  Provide  the  following  attachments: 
(a)  a  list  of  major  community  resources 
and  health  care  providers  to  which 
referrals  will  be  made,  and  any  existing 
or  proposed  interagency  agreements;  (b) 
a  plan  for  ongoing  training  to  ensure 
that  staff  are  knowledgeable  about  HIV/ 
AIDS,  STDs,  hepatitis,  TB,  and  other 
relevant  health  issues  or  risks  (e.g., 
reproductive  health,  substance  abuse) 
and  prevention  and  care  measures;  (c)  a 
plan  to  assess  the  performance  of  staff 
to  ensure  that  they  are  providing 
information  and  services  accurately  and 
effectively;  (d)  a  mechanism  to  initiate 
and  verify  referrals;  and  (e)  protocols  to 
guide  and  dociunent  training,  activities, 
services,  care,  and  referrals. 

(10)  Describe  how  you  will  prioritize 
the  program  activities  to  place  emphasis 
on  popiilations  within  correctional 
settings  and  within  communities  that 
are  disproporticmately  affiected  by  HIV 
and  AIDS. 

(11)  Identify  program  staff  responsible 
for  conducting  the  proposed  activities. 

d.  Appropriateness  of  interventions 
and  care: 

(1)  Describe  how  the  proposed 
priority  interventions  and  care  services 
are  culturally  tailored,  sensitive  to 
issues  of  sexual  identity, 
developmentally-  and  educationally- 
aporopriate,  and  Unguisticallv-specific. 

(2)  Describe  the  specific  behaviors, 
practices,  and  health  outcomes  that  the 
interventions  and  care  services  are 
designed  to  promote  and  prevent  (e.g., 
medication  compliance,  enrollment  in 
early  interventlDn  and  care,  increases  in 
correct  and  consistent  condom  use,    ' 
knowledge  of  serological  status,  not 
sharing  needles,  enrollment  in  drug  • 
treatment  and  other  preventive 
programs). 

e.  Coordination/Collaboration: 
Describe  current,  relevant  collaborative 
efforts  and  service  agreements  within 
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the  program's  catchment  area,  especiaUy 
with  other  HRSA,  CDC,  HUD,  and 
SAMHSA  hinded  service  providers. 
Specify  the  organizations  and  agencies 
with  which  you  will  establish 
contractual  agreements  or  qualified 
service  organization  agreements,  and 
service  linkages  in  the  development  and 
implementation  of  your  project.  If 
applicable  attach  copies  of  any 
agreements  already  in  place  in  the 
Appendix. 

f.  Time  line:  Provide  a  time  line  that 
indicates  the  approximate  date  by 
which  activities  will  be  accomplished. 

5.  Program  Evaluation  Plan:  CDC  and 
HRSA  project  ofGcers  and  the  CDC/ 
HRSA  Program  Support  and  Evaluation 
Center  wiU  collaborate  with  the 
recipient  in  the  development  of  an 
evaluation  plan  after  the  award. 

Submission  of  a  proposal  signals  the 
applicant's  willingness  to  participate  in 
multi-site  evaluations  with  the  other 
funded  projects.  Applicants  must 
determine  and  document  that  their 
organization  has  the  interest  and  can 
organize  the  human  resources  necessary 
(either  from  within  the  organization, 
through  hiring  an  external  evaluation 
consiUtant,  or  through  a  contract  with  a 
university-based  researcher)  to  produce 
a  thorou^  evaluation;  and  must  include 
a  plan  assuring  that  their  client 
population  will  participate  in  the  data 
coUection  process.  AppUcants  must  also 
indicate  how  they  will  participate  with 
the  CDC  and  HRSA,  the  Evaluation 
Center,  and  other  recipients  in  the 
dissemination  of  their  findings  for  use 
by  other  HIV  care  providers. 

Project  evaluations  should  measure 
project  outcomes  including  health 
outcomes,  where  applicable.  Evaluation 
questions  should  consider  the 
following:  organizational  infrastructure 
development  issues  in  integrating 
services;  service  demands  over  time; 
migration  patterns  of  the  population 
studied;  enrollment  rates;  retention  in 
program;  client  and  provider 
satisfaction;  client  and  provider 
participation  in  the  program;  client 
participation  in  treatment  regimens; 
number  of  referrals  and  completed 
referrals;  factors  causing  client  dropout 
or  loss  to  the  project's  continuum  of 
care;  nimibers  and  types  of  services 
delivered;  configurations  of  medical  and 
prevention  services  that  increase  access; 
specific  activities  and  related  costs 
required  to  ensure  use  of  needed 
medical  and  supportive  services;  issues 
of  maintaining  confidentiality  over  time 
in  an  integrated  system;  and  barriers  to 
obtaining  medical  records  information 
in  an  integrated  care  system.  It  is 
anticipated  that  evaluations  will  include 


both  quantitative  and  qualitative 
analysis. 

a.  Evaluation  Rationale:  Document  the 
questions  that  should  be  answered  by 
the  project's  evaluation  and  propose 
specific  indicators  and  measures  that 
could  be  used  to  answer  process  and 
outcome  questions  for  integrated  service 
delivery  systems  or  provider  sites. 

b.  Evaluation  Plan:  Outline  some  of 
the  methods  that  might  be  used  to 
gather  data  on  the  indicators  listed 
above  and  how  these  methods  might  be 
implemented.  Describe  which  staff  or 
contractors  will  be  responsible  for  the 
design,  implementation,  and  completion 
for  the  proposed  evaluation  and  of  the 
resources  available  and  needed  within 
the  organization  to  conduct  internal 
evaluations,  as  well  as  being  able  to 
participate  in  multi-site  evaluations. 

6.  Budget/Staffing  Breakdown  and 
Justification: 

a.  Detailed  Budget:  Provide  a  detailed 
budget  for  activities  proposed,  with 
accompanying  justification  of  all 
operating  expenses,  that  is  consistent 
with  the  stated  objectives  and  planned 
priority  activities.  CDC/HRSA  may  not 
fund  all  proposed  activities.  Be  precise 
about  the  program  purpose  of  each 
budget  item  and  itemize  calculations 
wherever  appropriate.  In  the  persoimel 
section,  specify  the  job  title,  annual 
salary /rate  of  pay,  and  percentage  of 
time  spent  on  this  program. 

For  contracts,  name  the  contractor,  if 
known;  describe  the  services  to  be 
performed  which  justifies  the  use  of  a 
contractor;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts;  the  period  of  performance; 
the  method  of  selection;  and  method  of 
monitoring  the  contract. 

b.  Staffing  Plan:  Provide  a  job 
description  for  each  position  for  this 
program  that  specifies  job  title,  function, 
general  duties,  activities,  and  salary 
range.  Include  the  level  of  effort  and 
allocation  of  time  for  each  project 
activity  by  staff  positions.  If  the  identity 
of  any  key  personnel  who  will  fill  a 
position  is  known,  her/his  name  and 
resimie  should  be  attached.  Experience 
and  training  related  to  the  proposed 
project  should  be  noted.  If  the  identity 
of  staff  is  not  known,  describe  your 
recruitment  plan,  ff  volimteers  are 
involved  in  Uie  project,  provide  job 
descriptions. 

c.  Direct  Assistance:  To  request  new 
direct-assistance  assignees,  include: 

(1)  Number  of  assignees  requested. 

(2)  Description  of  the  position  and 
proposed  duties. 

(3)  Ability  or  inability  to  hire  locally 
with  financial  assistance. 

(4)  Justification  for  request. 


(5)  Organizational  chart  and  name  of 
intended  supervisor. 

(6)  Opportunities  for  training, 
education,  and  work  experiences  for 
assignees.  •< 

(7)  Description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CDC  (e.g.,  personal  computer  at 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

7.  Training  and  Technical  Assistance 
Plan  (not  to  exceed  2  pages):  Describe 
areas  in  which  you  anticipate  needing 
technical  assistance  in  designing, 
implementing,  and  evaluating  your 
program.  Also,  describe  anticipated  staff 
training  needs  related  to  the  proposed 
program  and  how  these  needs  will  be 
met.  This  information  will  assist  CDC/ 
HRSA  to  better  address  your  needs  and 
help  you  to  identify  technical  assistance 
and  training  providers. 

8.  Attachments — Provide  the 
following  as  attachments: 

a.  An  assurance  that  the  funds  being 
requested  will  not  duplicate  or  supplant 
funds  received  from  any  other  Federal 
or  non-Federal  source.  CDC/HRSA 
awarded  funds  can  be  used  to  expand  or 
enhance  services  supported  with  other 
Federal  or  non-Federal  funds. 

Note:  Materials  submitted  as  attachments 
should  be  printed  on  one  side  of  8^/^  x  11 
paper.  Please  do  not  attach  bound  materials 
such  as  booklets  or  pamphlets.  Rather, 
submit  copies  of  the  materials  printed  on  one 
side  of  8V2  X  11  paper.  Bound  materials  may 
not  be  reviewed. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161  (OMB  Nmnber  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  July  16, 1999,  submit  the 
application  to:  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Attn:  Announcement 
99099,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandjnvine  Street, 
Room  3000,  Mailstop  E-15,  Atlanta, 
Georgia  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
deadline  date  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or       * 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
that  do  not  meet  these  criteria  will  not 


be  considered  and  will  be  returned  to 
the  applicant. 

G.  Application  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Assessment  of  Need  and 
Justification  for  the  Proposed  Activities 
(ZOpoints). 

The  extent  to  which  the  applicant 
documents  a  substantial  need  for  the 
proposed  program  and  activities. 

2.  Long  Term  Goals  (20  points). 
The  quality  of  the  applicant's  stated 

goals  and  the  extent  to  which  they  are 
consistent  with  the  purpose  of  this 
cooperative  agreement,  as  described  in 
this  program  annoimcement. 

3.  Program  Plan  (60  total  points). 

a.  Involvement  of  the  target 
population  (10  points):  The  degree  to 
which  the  applicant  describes  the 
involvement  of  the  target  jiopulation  in 
planning,  implementing,  and  evaliuting 
activities  and  services  throughout  the 
project  period.  Are  plans  to  include 
both  sexes  and  minorities  and  their 
subgroups  adequately  developed  (as 
appropriate  for  the  scientific  goals  of  the 
project)? 

b.  Program  Objectives  (10  points): 
Degree  to  which  the  proposetd  objectives 
are  specific,  measurable,  time-phased, 
related  to  the  proposed  activities,  and 
consistent  with  the  program's  long-term 
goals;  the  extent  to  which  the  applicant 
identifies  possible  barriers  to  or 
facilitators  for  reaching  these  objectives. 

c.  Plan  of  Operation  (10  points):  The 
quality  of  the  applicant's  plan  for 
conducting  program  activities,  the 
assurance  of  an  integrated  approach, 
and  the  potential  effectiveness  of  the 
proposed  activities  in  meeting 
objectives. 

d.  Appropriateness  of  Interventions 
and  Care  (10  points):  The  degree  to 
which  the  applicant  describes  how  the 
proposed  priority  interventions  and 
services  are  oilturally  tailored,  sensitive 
to  issues  of  sexual  identity, 
developmentally  appropriate, 
linguistically-specific,  and 
educationally  appropriate;  and  the 
degree  to  which  die  applicant  describes 
the  specific  behaviors,  practices,  and 
health  outcomes  that  the  interventions 
and  care  are  designed  to  promote  and 
prevent  (i.e.,  medication  compliance, 
enrollment  in  early  intervention 
programs,  increases  in  correct  and 
consistent  condom  use,  knowledge  of 
serological  status,  not  sharing  needles, 
and  enrollment  in  drug  treatment  and 
other  preventive  pronams). 

e.  Coordination/Collaboration  (5 
points):  Appropriateness  of 
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collaboration  and  coordination  with 
other  organizations  serving  the  same 
priority  populations.  At  minimum,  the 
applicant  provides  a  description  of  the 
collaboration  and  a  signed  memoranda 
of  agreement  for  each  agency  with 
which  collaborative  activities  are 
proposed,  and  other  evidence  of 
collaboration  that  describes  previous, 
current,  as  well  as  future  areas  of 
collaboration. 

f.  Description  of  Evaluation  Plan  (5 
Points):  Thoroughness,  feasibility  and 
appropriateness  of  the  project's 
evaluation  design  firom  a 
methodological  and  statistical 
"perspective.  The  process  and  outcome 
objectives  to  be  studied.  Process 
outcomes  that  evaliiate  the  success  of 
the  model  being  implemented.  Outcome 
measiues  that  center  upon  participation 
prevention  activities,  primary  health 
care,  and  where  applicable,  client 
health,  and  client  satis&ction. 

g.  Time  line  (5  points):  The  extent  to 
which  the  applicant's  proposed  time 
line  is  specific  and  realistic. 

h.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research  (5  points).  T^iis 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  "The  proposed  justification  when 
representation  is  liinited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  difierences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

4.  Budget/Staffing  Breakdown  and 
Justification  (not  scored). 

Personnel:  Appropriateness  of  the 
staffing  pattern  for  the  proposed  project. 

Budget:  Appropriateness  of  the  budget 
for  the  proposed  project 

5.  Training  and  Technical  Assistance 
Plan  (not  scored):  The  extent  to  which 
the  applicant  describes  areas  in  which 
technical  assistance  is  anticipated  in 
designing,  implementing,  and 
evaluating  the  proposed  program.  The 
extent  to  which  the  applicant  describes 
anticipated  staff  training  needs  related 
to  the  proposed  program  and  how  these 
needs  will  be  met. 

6.  Does  the  application  adequately 
address  the  requirements  of  title  45  CFR 
Part  46  for  the  protection  of  human 
subjects? 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports: 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  00 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sheri  Disler, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Proou^ment  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Rd.,  Room  3000,  Mail  Stop 
E-15,  Atlanta,  GA  30341-4146, 
Telephone  (770)  486-2756. 

The  following  additional 
requirements  are  appficable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HTV/AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-6    Patient  Care 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authraized  under 
sections  301  and  317(k),  of  the  Public 
Health  Service  Act  [42  U.S.C.  241  and 
247b(k)l,  as  amended.  The  HRSA  ^ 
Special  Projects  of  National  Significance 
(SPNS)  program  is  authorized  by 
Section  2691  of  the  Public  Health 
Service  Act  (42  U.S.C.300ff-10).  The 
Catalog  of  Federal  Domestic  Assistance 
numbm-  is  93.941. 

J.  Where  To  Obtain  Additfonal 
Information 

Please  refer  to  Program 
Announcement  99099  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact:  Kevin  Moore  or 
Sheri  Disler,  Grants  Management 
Speciahst,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
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Announcement  99099,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Mail  Stop  E-15, 
Atlanta.  GA  30341.  Telephone  (770) 
488-2720.  Email  address: 
kgmldcdc.gov  or  sjd9Qcdc.gov 

A  full  application  package  is  also 
available  on  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

For  program  technical  assistance, 
contact  John  Miles  at  (404)  639-8025  or 
)rm2dcdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

Dated:  May  14, 1999. 
Henry  S.  Cassell  m. 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  99-12694  Filed  5-19-99;  8:45  am] 

BHJJNO  CODE  41«-1t-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centara  for  DtaaaM  Control  and 
Prevention 

[Program  Announcement  99144] 

Cooperative  Agreementa  for  Non- 
Qovemmental  Organliatlon  (NGO) 
Partnerahipe  Pilot  Project;  Notice  of 
AvailabllltyofFunda 

A.  PurpoM 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  the  United  States 
Agency  for  International  Development 
(USAID)  annoimces  the  availability  of 
fiscal  year  (FY)  1999  funds  for  a 
cooperative  agreement  program  for  Non- 
Govemmental  Organization  (NGO) 
Partnerships  Pilot  Projects.  This 
program  addresses  the  "Healthy  People 
2000"  priority  areas  of  Educational  and 
Community-Based  Programs,  HIV 
Infection,  and  Sexually  Transmitted 
Diseases.  The  purpose  of  this  program  is 
to  facilitate  the  exchange  of  inJFormation 
through  partnerships  between  U.S. 
domestic  NGOs  and  NGOs  in 
developing  countries  where  CDC  and 
USAID  provide  support  for  HIV/AIDS 
activities.  Mutual  learning  can  have 
significant  benefits  for  both  the 
international  and  U.S.  domestic 
response  to  HIV/ AIDS.  The  goal  of  the 
pilot  project  is  to  gather  experiential 
data  regarding  the  most  efficient  and 
valuable  avenues  for  fostering 
sustainable  linkages  between 
developing  world  NGOs  and  U.S. 
domestic  NGOs,  with  improved  capacity 
to  deliver  HIV/ AIDS  information  and 
prevention  services  as  the  ultimate 
result.  Lessons  learned  and  assistance 
will  be  exchanged  between  the  U.S. 


NGOs  and  the  developing  world  NGOs 
along  lines  of  affinity,  such  as  language/ 
culture,  risk  behaviors,  and  population 
groups.  United  States  NGOs  are 
especially  well  equipped  to  provide  this 
technical  assistance  since  they  have 
been  active  in  HIV/ AIDS  activities  for 
more  than  a  decade. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  NGOs;  that 
is,  universities,  colleges,  research  . 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations,  and 
federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations. 

Acceptable  evidence  of  nonprofit 
status.  Internal  Revenue  Service  (IRS) 
501(c)3,  is  a  copy  of  a  currently  valid 
IRS  tax  exemption  determination  letter; 
national  organizations  must  also  submit 
a  statement  signed  by  the  parent 
organization  indicating  that  the 
applicant  is  a  local  nonprofit  affiliate 
and  is  authorized  to  apply  for  funds. 
Proof  of  nonprofit  status  must  be 
provided  with  the  application.  No 
application  will  be  accepted  without 
proof  of  nonprofit  status. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $230,000  is  available 
in  FY  1999  to  fimd  approximately  2-3 
awards.  It  is  expected  that  the  average 
award  will  be  $80,000,  ranging  from 
$50,000  to  $120,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  1, 1999,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  2  years.  Funding 
estimates  may  change  based  on  the 
following:  availability  of  funds;  scope 
and  quality  of  applications  received; 
appropriateness  and  reasonableness  of 
budget  request;  proposed  use  of  project 
fimds;  and  extent  to  which  the  applicant 
is  contributing  its  own  resources  to  HIV/ 
AIDS  prevention  activities. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  Satisfactory 
progress  will  be  determined  by  site 
visits  by  CDC  representatives,  progress 
reports,  and  the  quality  plans. 

Use  of  Funds 

Fimds  available  under  this 
annoimcement  must  support  activities 


directly  related  to  primary  HIV 
prevention.  However,  intervention 
activities  that  involve  preventing  other 
STDs  or  substance  abuse  as  a  means  of 
reducing  or  eliminating  the  risk  of  HIV 
infection  may  also  be  supported.  No 
funds  will  be  provided  for  direct  patient 
medical  care  (including  substance  abuse 
treatment  and  medical  prophylaxis  or 
drugs). 

These  funds  may  not  be  used  to 
supplant  or  duplicate  existiifg  funding. 
Contracts  with  other  organizations  are 
allowable  under  these  cooperative 
agreements.  However,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services)  for 
which  fimds  are  requested. 

Before  using  funds  awarded  through 
this  cooperative  agreement  to  develop 
HIV  prevention  materials,  recipients 
must  enquire  with  the  CDC  National 
Prevention  Information  Network  (1- 
800-458-5231)  to  determine  if  suitable 
materials  are  already  available.  Also, 
materials  developed  by  recipients  must 
be  made  available  for  dissemination 
through  the  CDC  National  Prevention 
Information  Network. 

D.  Program  Requirements 

Potential  activities  to  strengthen  and 
sustain  linkages  among  the  collaborating 
partners  may  include: 

1.  Operations  research:  training  and 
technical  assistance  support  on  how  to 
use  operations  research  to  improve  the 
delivery  of  primary  prevention  services 
or  assess  the  effectiveness  of 
interventions.  Additional  activities  may 
include  the  development  of 
interventions  based  on  research  results; 

2.  Network  development:  training  and 
assistance  in  the  development  and 
strengthening  of  a  formal  network  of 
NGOs  to  address  the  primary  prevention 
needs  of  one  of  the  priority  populations 
identified  above  (e.g.,  youth,  women, 
and  men  who  have  sex  with  men,  IDUs). 
The  partnering  activity  should  be 
designed  to  facilitate  collaboration, 
networking  and  information  exchange 
among  NGOs,  government  and  donor 
agencies; 

3.  Institutional  development: 
management  strengthening  activities  to 
enhance  performance.  This  may  include 
the  design  and  implementation  of 
management  training  workshops  on 
strategic  planning,  change  management, 
time  management,  and  project 
management.  Other  activities  many 
include  volunteer  motivation, 
performance  management  (staff 
appraisal,  development  and 
improvement  of  work  environment). 


impact  measurement,  fund-raising  and 
income  generation;  and 

4.  Educational  materials  development: 
assessment  and  design  of  materials  that 
are  suitable  for  various  population 
groups  and  risk  behaviors. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
Recipient  Activities,  and  CDC  will  be 
responsible  for  activities  listed  under 
CDC  Activities. 

1.  Recipient  Activities 

a.  Use  epidemiological  data,  needs 
assessments,  and  prioritization  of 
groups  and  interventions  to  design 
program  activities  and  place  emphasis 
on  communities  at  high  risk  for  HIV 
infection; 

b.  Incorporate  cultiual  competency 
and  linguistic  appropriateness  into  aH 
capacity  and  skills  building  efforts, 
including  those  involving  Uie 
development,  production, 
dissemination,  and  marketing  of  health 
communication  or  prevention  messages; 

c.  Coordinate  program  activities  with 
relevant  counterpart  foreign  national 
and  regional  HIV  prevention  programs 
to  prevent  duplication  of  efforts; 

d.  Facilitate  the  dissemination  of 
successful  prevention  interventions  and 
program  models  through  meetings, 
workshops,  conferences,  and  other 
communications; 

e.  Broaden  the  linkages  with 
counterpart  communities  in  other 
developing  countries; 

f.  Compile  "lessons  learned"  from  the 
project  and  share  these  with  network 
organizations  and  CDC;  and 

g.  Develop  and  implement  a  plan  for 
obtaining  additional  resources  &x)m 
non-CDC  sources  to  supplement  the 
program  conducted  through  this 
cooperative  agreement  and  to  enhance 
the  likelihood  of  its  continuation  after 
the  end  of  the  pilot  project  period. 

2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities; 

b.  Provide  up-^o-date  scientific 
information  on  risk  factors  for  HIV. 
infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection; 

c.  Assist  in  the  evaluation  of  program 
activities  and  services; 

d.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas;  and 

e.  Monitor  the  recipient's  performance 
of  program  activities,  protection  of 
client  confidentiality  and  compliance 
with  other  requirements. 
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E.  Application  Content 

Use  the  information  in  the  F»rogram 
Requirements,  Other  Requirements,  and 
Evduation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  45  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  12  CPI  font  Number  each 
page  clearly,  and  provide  a  complete 
index  to  the  application  and  its 
appendices.  Please  begin  each  separate 
section  of  the  application  on  a  new 
page.  Submit  the  original  and  each  copy 
of  the  application  set  unstapled  and 
unbound.  Materials  that  should  be  part 
of  the  basic  plan  will  not  be  accepted  if 
placed  in  the  appendices. 

In  developing  the  application,  follow 
the  format  and  instructions  below: 

Format 

1.  Abstract 

2.  Organizational  History  and  Capacity 

3.  Description  of  Target  Population  and 

Needs 

Assessment 

4.  Proeram  Plan 

5.  Evaluation  Plan 

6.  Communications  and  Dissemination 

Plan 

7.  Plan  for  Sustaining  Linkages 

8.  Personnel 

9.  Budget 

10.  Attachments 

Instructions 

1.  Abstract  (not  to  exceed  2  pages): 
Briefly  summarize  your  proposed 
program  activities  and  include  the 
following: 

a.  The  need  for  the  proposed 
activities; 

b.  Proposed  plan  of  operation, 
including  the  populations  to  be  served, 
activities  to  be  undertaken,  and  services 
to  be  provided; 

c.  Plans  for  evaluating  the  activities  of 
this  project; 

d.  Future  year  activities;  and 

e.  Brief  description  of  the  applicant 
organization  and  its  "linkage"  partner/ 
developing  country  counterpart. 

2.  O^anizational  History  and 
Capacity  (not  to  exceed  5  pages): 

a.  Describe  your  existing 
organizational  structure,  including 
constituent  or  affiliate  organizations  or 
networks,  how  the  organizational 
structure  will  support  the  proposed 
program  activities,  and  how  the 
structure  offers  the  capacity  to  reach 
tai^eted  populations. 

b.  Describe  your  past  and  ciurent 
experience  in  developing  and 


implementing  effective  HIV  prevention 
strategies  and  activities,  and  in 
developing  and  implementing  programs 
similar  to  the  one  proposed  in  this 
application. 

c.  Describe  your  capacity  to  provide 
cultiirally  competent  and  appropriate 
services  that  respond  effectively  to  the 
cultmal,  gender,  environmental,  social, 
and  multilingual  character  of  the  target 
populations,  including  any  history  of 
providing  such  services. 

d.  Describe  your  experience  in 
collaborating  with  international  and 
developing  country  organizations  that 
provide  HTV  prevention  services. 

e.  Describe  your  experience  in 
collaborating  with  government  agencies 
of  a  developing  country,  e.g.,  Ministry  of 
Health,  Ministry  of  Education. 

3.  Description  of  Target  Population 
and  Needs  Assessment  (not  to  exceed  6 
pages): 

a.  Target  Population:  Describe  the 
target  populations  to  be  served  through 
the  proposed  program,  including  the 
approximate  number  of  persons  to  be 
reached.  Describe  the  impact  of  HIV/ 
AIDS  on  the  commimity  and  any  other 
specific  environmental,  social,  cultural, 
or  multilingual  characteristics  of  the 
target  populations  that  the  program  will 
consider  and  address  in  developing 
prevention  strategies. 

b.  Needs  Assessment:  List  and  briefly 
describe  current  HIV  prevention  and 
risk-reduction  efforts  under  way  among 
the  target  populations  and  outiine  major 
gaps  in  the  provision  of  prevention 
services  for  the  target  populations. 

(1)  Explain  any  specific  barriers  to  the 
dissemination  of  adequate  HTV 
prevention  information  and  education 
that  exist  or  have  existed; 

(2)  Explain  the  unmet  HIV  prevention 
needs  in  the  target  community  and 
opport\mities  for  creating  linkages  with 
U.S.  based  NGOs; 

(3)  Identify  and  describe  the  HIV 
prevention  needs  of  the  target 
populations  that  the  proposed  program 
will  directly  address. 

4.  Program  Plan  (not  to  exceed  10 
pages):  Describe  yoiu-  proposed  program 
in  an  organized,  concise  manner.  Funds 
available  imder  this  program  must  be 
targeted  to  support  activities  directly 
related  to  primary  HIV  prevention; 
however,  intervention  activities  that 
involve  preventing  other  STDs  and 
substance  abuse  as  a  means  of  reducing 
or  eliminating  the  risk  of  HIV  infection 
may  be  supported.  You  may  wish  to 
describe  the  conceptual  basis  for 
interventions  and  program  activities. 
Your  program  plan  should  describe  and 
explain: 

a.  The  specific  behaviors  and 
practices  that  the  interventions  are 
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designed  to  promote  and  prevent  (e.g., 
increases  in  correct  and  consistent 
condom  use,  knowledge  of  serological 
status,  not  sharing  needles,  and 
enrollment  in  drug  treatment  and  other 
preventive  programs). 

b.  The  involvement  of  the  target 
population  in  planning,  implementing, 
and  evaluating  activities  and  services 
throughout  the  project  period. 

c.  How  the  proposed  priority 
interventions  and  services  are  culturally 
competent,  sensitive  to  issues  of  sexual 
identity,  developmentally  appropriate, 
linguistically-specific,  and 
educationally  appropriate. 

In  addition,  the  program  plan  should 
include: 

a.  Project  objectives:  Provide  specific, 
realistic,  time-phased  and  measurable 
objectives  to  be  accomplished  diulng 
the  first  budget  period.  Describe  the 
expected  outcomes  of  program  activities 
on  its  target  populations. 

b.  Plan  of  operation:  Describe  the 
activities  that  will  be  undertaken  and 
specific  interventions  that  will  be 
provided  to  meet  the  objectives  within 
projected  time  frames  during  the  first 
program  year.  Outline  the  major  steps 
necessary  to  attain  specified  objectives 
and  note  the  approximate  dates  by 
which  activities  will  be  accomplished. 
Note  all  major  activities  that  will 
represent  necessary  milestones  in  the 
attainment  of  objectives.  Describe, 
where  possible,  how  you  will  obtain 
participation  and  input  into  the  program 
by  appropriate  service  groups  or 
organizations,  how  collaborative 
relationships  with  other  agencies  and 
organizations  will  be  established  and 
maintained,  and  the  extent  to  which 
members  of  the  target  population  will  be 
involved  in  project  planning  and 
implementation.  Include,  as 
attachments,  memoranda  of 
understanding  or  agreement  as  evidence 
of  these  established  or  agreed  upon 
collaborative  relationships.  Include  a 
description  of  how  the  proposed 
program  fills  gaps  left  by  existing 
programs  as  determined  by  the  needs 
assessment. 

c.  Memorandum  of  Agreement 
between  the  applicant  and  the  "linkage" 
partner/developing  coimtry  coimterpart. 
The  memorandimi  of  agreement  should 
include  the  following: 

(1)  Statement  of  agreement  to 
collaborate  and  for  what  purpose  (what 
are  the  goals  of  the  collaboration 
effort?).  Provide  full  name,  address,  and 
a  description  of  each  collaborating 
agency. 

(2)  Statement  of  services  or  goods 
each  collaborating  agency  is  willing  to 
provide  or  exchange. 


(3)  Statement  of  how  services  and 
goods  will  be  provided  or  exchanged. 

(4)  Statement  of  responsibilities 
related  to  confidentiality. 

(5)  Statement  of  responsibilities 
related  to  documentation  and  reporting 
expected  from  each  agency. 

16)  Statement  of  how  the  MOA 
content  (collaboration  agreement)  will 
be  reviewed,  evaluated  and  updated,  if 
necessary. 

(7)  Statement  defining  the  length  of 
the  agreement  (start  and  termination 
clause). 

(8)  Statement  clarifying  the  date  of  the 
agreement  and  signatures  of  agency 
personnel  authorized  to  commit 
collaborating  agencies  to  provide 
services  and  share  resources. 

Collaborating  agencies  may  want  to 
include  a  statement  of  indemnity.  For 
instance,  no  element  of  this  agreement 
will  be  construed  to  imply  any  form  of 
financial  obUgation  or  liability,  nor  to 
confer  on  one  party  the  capacity  to 
represent  or  act  as  an  agent  of  the  other. 

d.  Letter  of  Concurrence  fi'om  the 
USAID  Mission  in  the  selected  host 
country.  The  letter  should  state  that  the 
USAID  Mission  has  reviewed  the 
proposed  activities  and  concurs  with 
the  request  to  conduct  the  proposed 
activities.  The  letter  should  also 
indicate  how  the  proposed  effort  will 
cvitribute  to  the  results  framework  of 
the  USAID  Health  Sector  in  the  selected 
host  country  and  that  the  activity  is 
consistent  with  the  overall  HTV/AIDS 
prevention  efforts  of  the  Ministry  of 
Health. 

5.  Plan  of  Evaluation  (not  to  exceed 
six  pages):  How  project  activities  will  be 
evaluated  (i.e.,  a  plan  that  will  help 
determine  if  the  methods  used  to  deliver 
these  services  are  effective  and  the 
objectives  are  being  achieved).  Clearly 
identify  specific  methods  you  will  use 
to  measure  progress  toward  attaining 
objectives  and  monitoring  activities 
during  the  first  year  of  the  program. 
Describe  how  that  information  will  be 
obtained,  including  a  description  of 
methods  that  will  be  implemented  to 
gather  and  record  data,  and  in  what 
manner  it  will  be  summarized  for 
Quarterly  Progress  Reports.  Describe 
how  data  will  be  used  to  improve  the 
program  and  how  successful  approaches 
and  "lessons  learned"  wall  be  shared 
with  other  organizations. 

6.  Communications  and 
Dissemination  Plan:  (not  to  exceed  2 
pages). 

7.  Plan  for  Sustaining  Linkages:  (not 
to  exceed  2  pages). 

8.  Personnel:  Describe  how  the 
proposed  program  will  be  managed  and 
staffed,  including  the  location  of  the 
program  within  your  organization. 


Describe  in  detail  each  existing  or 
proposed  position  for  this  program  by 
job  title,  function,  general  duties,  and 
activities  with  which  that  position  will 
be  involved.  Include  the  level  of  effort 
and  allocation  of  time  for  each  project 
activity  by  staff  position.  U  the  identity 
of  any  individual  who  will  fill  a 
position  is  known,  her/his  name  and 
curriculum  vitae  (not  to  exceed  one 
page  each)  should  be  attached.  Note 
experience  ^d  training  related  to  the 
proposed  project.  U  the  identity  of  staff 
is  not  known,  describe  your  recruitment 
plan.  If  volunteers  are  involved  in  the 
project,  provide  job  descriptions  and 
methods  to  ensure  accoimtabiUty  to  the 
project. 

9.  Budget  Breakdown  and 
Justification:  Provide  a  detailed  budget 
for  each  priority  activity  to  be 
imdertaken,  with  accompanying 
justification  of  all  operating  expenses 
that  is  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project.  CDC  may  not  approve  or  fund 
all  proposed  activities.  Be  precise  about 
the  program  purpose  of  each  budget 
item  and  itemize  calculations  wherever 
appropriate. 

For  the  personnel  section,  indicate  the 
job  title,  annual  salary /rate  of  pay,  and 
percentage  of  time  spent  on  this 
program. 

For  contracts  contained  within  the 
application  budget,  name  the  contractor, 
if  knov\m;  describe  the  services  to  be 
performed;  justify  using  a  third  party; 
and  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  subcontracts;  the  kinds  of 
organizations  or  parties  to  be  selected; 
the  period  of  performance;  and  the 
method  of  selection. 

10.  Attachments:  Provide  the 
following  as  attachments: 

a.  Proof  of  nonprofit  status.  No  awards 
will  be  made  without  acceptable  proof 
of  nonprofit  status; 

b.  A  list  of  the  members  of  the 
governing  body  and  their  positions  on 
the  board,  their  expertise  in  working 
with  or  providing  services  to  the 
proposed  target  population; 

c.  An  organizational  chart  of  existing 
and  proposed  staff,  including  the  board 
of  directors,  volimteer  staff; 

d.  A  description  of  any  funding 
received  from  CDC  or  other  sources  to 
conduct  HIV/ AIDS  programs  which 
includes: 

(1)  A  simmiary  of  funds  and  income 
received  to  conduct  HIV/ AIDS  programs 
and  other  programs  targeting  the 
population  proposed  in  the  program 
plan.  This  summary  must  include  the 
name  of  the  sponsoring  organization/ 
source  of  income,  level  of  funding,  a 
description  of  how  the  funds  have  been 


used,  and  the  budget  period.  In 
addition,  identiiy  proposed  personnel 
devoted  to  this  project  who  are 
supported  by  other  funding  sources  emd 
the  activities  of  the  funded  programs; 

(2)  A  siunmary  of  the  objectives  and 
activities  of  the  funded  programs; 

(3)  A  description  of  how  the  requested 
funds  will  be  used  differently  or  in  ways 
that  will  expand  upon  the  funds  already 
received,  applied  for,  or  being  received; 
and 

(4)  An  assiurance  that  the  funds  being 
requested  will  not  duplicate  or  supplant 
funds  received  from  any  other  source. 

e.  Independent  audit  statements  from 
a  Certified  Public  Accoimtant  for  the 
previous  2  years. 

f.  Affiliates  of  national  organizations 
must  include  an  original,  signed  letter 
from  the  chief  executive  office  of  the 
national  organization  assuring  their 
understanding  of  the  intent  of  this 
program  announcement  and  the 
responsibilities  of  recipients. 

Note:  Materials  submitted  as  attachments 
should  be  printed  on  one  side  of  8^/i  x  11 
paper.  Please  do  not  attach  bound  materials 
such  as  booklets  or  pamphlets.  Rather, 
submit  copies  of  the  materials  printed  on  one 
side  of  8V2  X  11  paper.  Bound  materials  will 
not  be  reviewed. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  July  23, 1999,  submit  the 
application  to:  Patrick  Smith,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoimcement  99144, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandjrwine  Road, 
Mail  Stop  E-15,  Room  3000,  Atlanta, 
Georgia  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadHne  if 
they  are  either  received  on  or  before  the 
deadline  date  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
that  do  not  meet  these  criteria  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 
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1.  Organizational  History  and 
Capacity  (25  points):  The  extent  to 
which  the  applicant  demonstrates 
experience  in  providing  HIV  prevention 
services  to  the  target  poptilation  aild 
demonstrates  experience  in 
collaborating  with  non-governmental 
organizations  and  government  agencies 
of  a  developing  cotmtry. 

2.  Description  of  Target  Population 
and  Needs  Assessment  (10  points):  The 
extent  to  which  the  applicant 
demonstrates  a  need  for  the  program. 

3.  Plan  for  Sustaining  Linkages  (25 
points):  The  extent  to  which  the 
applicant  provides  proof  of 
coUaboration  with  the  linkage  partner/ 
developing  coxmtry  counterpart,  USAID 
Mission,  and  government  agencies  in 
the  host  coimtry.  This  includes  a  letter 
of  concxirrence  from  the  USAID  Mission 
and  government  agencies  in  the  host 
country,  a  signed  memorandum  of 
agreement  with  the  linkage  partner,  as 
well  as  signed  work  plans,  or  other 
evidence  of  collaboration.  The 
memorandtmi  of  agreement  should 
describe  previous,  current,  as  well  as 
futiure  areas  of  collaboration. 

4.  Program  Objectives  (10  points):  The 
extent  to  which  the  proposed  objectives 
are  specific,  measiirable,  time-phased, 
related  to  the  proposed  activities, 
related  to  national  HIV  prevention  goals, 
and  consistent  with  the  appUcant's 
overall  mission. 

5.  Program  Plan  (25  points):  The 
quality  of  the  applicant's  plan  for 
conducting  program  activities  and  the 
potential  effectiveness  of  the  proposed 
methods  for  establishing  and  sustaining 
partnerships. 

6.  Evaluation  Plan  (10  points):  The 
extent  to  which  the  evaluation  plan 
measiires  the  accomplishment  of 
program  objectives. 

7.  Personnel  (not  scored):  The 
appropriateness  of  the  staffing  pattern 
for  the  proposed  project. 

8.  Budget  (not  scored):  The 
appropriateness  of  the  budget  for  the 
proposed  project.  A  business  and  fiscal 
recipient  capability  assessment  may  be 
required  of  some  applicants  prior  to  the 
award  of  funds. 

Before  final  award  decisions  are 
made,  CDC  may  conduct  pre-decisional 
site  visits  to  highly  ranked  applicants. 
The  purpose  of  these  site  visits  will  be 
to  meet  with  project  staff  and  a 
representative  of  the  board  of  directors 
to  assess  the  organizational  capability  of 
the  applicant  to  implement  the 
proposed  program. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 


1.  Quarterly  progress  reports 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Patrick  Smith, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
&ants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandyvnne  Road,  Mail  Stop  E-15, 
Room  3000,  Atlanta,  GA  30341-4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-4    mV/AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-12    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317  of  the  Public 
Health  Service  Act,  [42  U.S.C.  section 
241(a)  and  247(b)].  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
Nmnber  is  93.939,  HIV  Prevention 
Activities — Non-governmental 
Organization  Based. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  bom:  Patrick 
Smith,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  OfBce, 
Aimouncement  99144,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Mail  Stop  E-15. 
Room  3000,  Atlanta,  GA  30341-4146, 
telephone  (770)  488-2731,  Email 
address  PHS3©CDC.GOV. 

For  program  technical  assistance, 
contact:  Renee  J.  Saunders,  M.S.W., 
National  Center  for  HIV,  STD,  and  TB 
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Prevention,  Centers  for  Disease  Control 
and  Prevention  1600  Clifton  Road,  NE, 
Mail  Stop  E-35.  Atlanta,  Georgia  30333, 
Telephone  (404)  639-5259,  Email 
address:  RJS4@CDC.GOV. 

See  also  the  CDC  home  page  on  the 
Internet:  HTTP:/AVWW.CDC.GOV. 

Dated:  May  14, 1999. 
Henry  S.  Cassell  m. 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-12693  Filed  5-19-99;  8:45  am] 

BNJJNG  CODE  4163-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activitias  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  la4)oratory  Health 
Effects  SiJt)committee 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Idaho  National 
Engineering  and  Environmental  Laboratory 
Health  Effects  Subcommittee. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  June  9, 
1999;  8:30  a.m.-5  p.m.,  June  10, 1999. 

Place:  Weston  Plaza  Hotel  and  Convention 
Center,  1350  Blue  Lakes  Boulevard  North, 
Twin  Falls,  Idaho  83301. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconunodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
IXDE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under  section 
104, 105, 107,  and  120  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA  or  "Superfund"). 
These  activities  include  health  consultations 


and  public  health  assessments  at  DOE  sites 
listed  on,  or  proposed  for,  the  Superfund 
National  Priorities  List  and  at  sites  that  are 
the  subject  of  petitions  &x)m  the  public;  and 
other  health-related  activities  such  as 
epidemiologic  studies,  health  surveillance, 
exposure  and  disease  registries,  health 
education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 
■   Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  fonmi 
for  conun unity,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  To^Be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH),  the 
National  Institute  for  Occupational  Safety 
and  Health  and  ATSDR  on  updates  regarding 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Arthur  J.  Robinson,  Jr.,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F-35,  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040,  fax 
770/488-7044. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  14, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  99-12696  Filed  5-19-99;  8:45  am] 
BILLING  COOE  416»-1«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/ 
CB  09  05] 

Fiscal  Year  (FY)  1999  Notice  of  an 
Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Applications  To  Support  Adoption 
Opportunities  Demonstration  Projects, 
National  Child  Welfare  Resource 
Centers  and  Child  Welfare  Training 
Projects 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF, 
DHHS. 

action:  Notice  of  Fiscal  Year  (FY)  1999 
availability  of  financial  assistance  and 
request  for  applications  to  support 
projects  under  the  Adoption 
Opportunities  I*rogram,  Title  n  of  the 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978,  as 
amended,  (42  U.S.C.  5111];  the  Child 
Wel&re  Training  Program,  Section  426 
of  Title  IV-B,  Subpart  1,  of  the  Social 
Security  Act,  as  amended,  [42  U.S.C. 
626];  Section  476a  of  title  IV-E  of  the 
Social  Security  Act,  as  amended,  [42 
U.S.C.  676];  and  Promoting  Safe  and 
Stable  Families  Program,  Section  430  of 
Title  IV-B,  Subpart  2,  of  the  Social 
Security  Act,  as  amended,  [42  U.S.C. 
629]. 

SUMMARY:  The  Children's  Bureau  (CB) 
within  the  Administration  on  Childrefn, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  annoimces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  competing  new  Adoption 
Opportunities  Program,  Child  Welfare 
Resource  Center  and  Child  Welfare 
Training  Projects.  Funds  from  the 
Adoption  Opportunities  Program  are 
designed  to  provide  support  for 
demonstration  projects  diat  facilitate  the 
elimination  of  barriers  to  adoption  and 
provide  permanent  loving  homes  for 
children  who  would  benefit  from 
adoption,  particularly  children  with 
special  needs.  Title  IV-E  of  the  Social 
Security  Act,  Section  476a,  provides 
funds  for  technical  assistance  to  the 
States.  Discretionary  funds  bom  the 
Promoting  Safe  and  Stable  Families 
Program  support  research,  training  and 
technical  assistance  and  evaluation 
efforts  to  preserve  femilies.  The  Child 
Welfare  Training  Program  funds 
supports  discretionary  awards  to  public 
or  other  non-profit  institutions  of  higher 
learning  for  special  projects  for  training 
personnel  for  work  in  the  field  of  child 


welfare,  including  traineeships  with 
such  stipends  and  allowances  as  may  be 
permitted  by  the  Department  of  Health 
and  Human  Services  (DHHS).  Specific 
priority  areas  for  which  grant  awards  are 
being  solicited  include: 

99A:  Adoption  Opportunities 

99A.1:  Innovations  for  Increasing 

Adoptions  of  Minority  Children 
99A.2:  Targeted  Field-Initiated  Research 

and  Service  Demonstrations 
99A.3:  Support  for  Improving 

Implementation  of  the  Interstate 

Compact  on  the  Placement  of 

Children 
99A.4:  Collaborative  Planning  to 

Increase  Inter-jurisdictional 

Adoptions 

99B:  Child  Welfare  National  Resource 
Craters 

99B.1:  National  Resource  Center  for 

Youth  Development 
99B.2:  National  Resoiirce  Center  for 

Child  Welfare  Services  and 

Information  Technology 
99B.3:  National  Resource  Center  for 

Foster  Care  and  Permanency 

Planning 
99B.4:  National  Resource  Center  for 

Organizational  Improvement 
99B.5:  National  Resource  Center  on 

Legal  and  Judicial  Issues 
99B.6:  National  Resource  Center  for 

Family-Centered  Practice 

99C-  Child  Welfare  Training 
Discretionary  Grants 

99C.1:  Training  of  Child  Welfare  Staff  to 
Develop  Child-focused  Intervention 
Skills 
99C.2:  Training  of  Child  Welfare  Staff  to 
Develop  Cultural  Competence 
Needed  to  Work  with  Tribal 
Children  and  Families 
DATES;  The  date  and  time  deadline  for 
RECEIPT  of  applications  by  DHHS  for 
new  grants  under  this  announcement 
4:30  p.m.  (Eastern  Time  Zone)  on  July 
19, 1999. 

FOR  FUmnER  information:  Copies  of  the 
program  annoimcement  will  be 
automatically  sent  to  all  current 
Children's  Bureau  grantees,  all 
organizations  that  applied  for  grant 
awards  in  FY  98  and  all  individuals  and 
organizations  that  have  asked  to  be 
placed  on  the  mailing  list  for  the  FY 
1999  announcement.  Copies  of  the 
program  announcement  can  be  obtained 
by  calling  the  ACYF  Operations  Center 
at  1-800-351-2293.  A  copy  of  this 
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program  announcement  is  also  located 
under  Policy  and  Funding 
Aimoimcements  at  the  Children's 
Bureau  website  at  http:// 
www.acf.dhhs.gov/programs/cb. 
SUPPLEMENTARY  INFORMATION:  Grant 
awards  of  FY  1999  funds  will  be  made 
by  September  30, 1999.  The  estimated 
funds  available  for  new  awards  is  $10.6 
million  and  the  approximate  number  of 
new  grants  is  estimated  at  38. 
[Catalog  of  Federal  Domestic  Assistance. 
Number  93.652,  Adoption  Opportunities 
&ants;  Number  93.658,  Foster  Care;  Number 
93.556,  Promoting  Safe  and  Stable  Families; 
and  Number  93.648,  Child  Welfare  Training) 

Dated:May  13, 1999. 
Patrida  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  99-12700  Filed  5-19-99;  8:45  am] 
ammo  code  tiM-m-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Famlllea 

Fadaral  AHotmanta  to  State 
Developroantal  Diaal>iHtias  CouncHa 
(DDCa)  and  Protaction  and  Advocacy 
(P&A)  Formula  Grant  Programs  for 
FiacalYaar2000 

AGENCY:  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

action:  Notification  of  Fiscal  Year  2000 
Federal  AUotments  to  State 
Developmental  Disabilities  Coimdls 
and  Protection  and  Advocacy  Formula 
Grant  Programs. 

SUMMARY:  This  notice  sets  forth  Fiscal 
Year  2000  individual  allotments  and 
percentages  to  States  administering  the 
State  Developmental  Disabilities 
Councils  and  Protection  and  Advocacy 
programs,  pursuant  to  Section  125  and 
Section  142  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  The  allotment  amounts  are 
based  on  the  1999  Budget  Request  and 
are  contingent  upon  Congressional 
appropriations  for  Fiscal  Year  2000.  If 
Congress  enacts  and  the  President 
approves  a  different  appropriation 
amoimt,  the  allotments  will  be  adjusted 
accordingly. 
EFFECTIVE  DATE:  October  1, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lee,  Grants  Fiscal  Management 
Specialist.  Family  Support  branch, 
Division  of  Formula,  Entidement  and 
Block  Grants,  OCBce  of  Financial 
Operations,  Administration  for  Children 
and  Families,  Department  of  Health  and 
Hxunan  Services,  370  L'Enfant 
Promenade  S.W.,  Washington,  D.C. 
20447,  Telephone  (202)  205-4626. 

SUPPLEMENTARY  INFORMATION:  Section 
125(a)(2)  of  the  Act  requires  that 
adjustments  in  the  amoimts  of  State 
allotments  may  be  made  not  more  often 
than  annually  and  that  States  are  to  be 
notified  not  less  than  six  (6)  months 
before  the  beginning  of  any  fiscal  year 
of  any  adjustments  to  take  effect  in  that 
fiscal  year.  It  should  be  noted  that,  as 
required  by  the  Compact  of  Free 
Association,  Palau  is  no  longer  eligible 
to  receive  funds.  Also,  in  relation  to  the 
State  DDC  allotments,  the  description  of 
service  needs  were  reviewed  in  Uie  State 
plans  and  are  consistent  with  the  results 
obtained  from  the  data  elements  and 
projected  formula  amounts  for  each 
State  (Section  125(a)(5)). 

The  Administration  on 
Developmental  Disabilities  has  updated 
the  data  elements  for  issuance  of  Fiscal 
Year  2000  allotments  for  the 
Developmental  Disabilities  formula 
grant  programs.  The  data  elements  used 
in  the  update  are: 

A.  The  number  of  beneficiaries  in  each 
State  and  Territory  under  the  Childhood 
Disabilities  Beneficiary  Program,  December 
1997,  are  from  Table  5.J10  of  the  "Social 
Security  Bulletin:  Annual  Statistical 
Supplement  1998"  issued  by  the  Social 
Security  Administration.  The  number  for  the 
Northern  Mariana  Islands  was  obtained  from 
the  Social  Security  Administration; 

B.  State  data  on  Average  Per  Capita  Income 
are  from  Table  SAGS  of  the  "Survey  of 
Current  Business,"  September  1997,  issued 
by  the  Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce;  comparable  data 
for  the  Territories  also  were  obtained  from 
that  Bureau;  and 

C.  State  data  on  Total  Population  and 
Working  Population  (ages  18-64)  as  of  July 
1, 1997,  are  from  the  "Estimates  of  Resident 
Population  of  the  U.S.  by  Selected  Age 
Groups  and  Sex,"  issued  by  the  Bureau  of  the 
Census,  U.S.  Department  of  Commerce. 
Estimates  for  the  Territories  were  issued  for 
the  first  time  since  the  1990  Census 
Population  Counts.  The  Territories'  working 
populations  were  issued  in  the  Bureau  of 
Census  report,  "General  Characteristics 
Report:  1980."  which  is  the  most  recent  data 
available  from  the  Bureau. 
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Table  1.— FY  2000  Allotment— Administration  on  Developmental  Disabilities 


Total 


Alabama 
Alaska  ... 
Arizona  .. 


Arkansas 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii  - 

Idaho 

Illinois 

Indiana 

Iowa  


Kansas  .... 

Kentucky 

Louisiana 


Mairie  

Maryland  

Massachusetts 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  


New  Hampshire 

New  Jersey 

New  Mexk» 

New  Yort<  


North  Carolina  .'..' 

North  Dakota 

Ohio  

Oklahoma 

Oregon ~ ... 

Pennsylvania -. 

Rhode  Island ..... 

South  Carolina ...... 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  .„ 

Virginia .:. 

Washington 

West  Virginia _. 

Wisconsin ~. 

Wyoming »! 

American  Samoa  

Guam  

Northem  Mariana  Islands 

Puerto  Rkx) 

Virgin  Islands  


State  develop- 

mental disabil- 

Percentage 

ities  councils 

1  $64,803,000 

100.000000 

1,262,258 

1.947839 

403,093 

.622028 

852,424 

1.315408 

736,835 

1.137038 

5,577.058 

8.606173 

702,519 

1.084084 

636,590 

.982346 

403,093 

.622028 

403,093 

.622028 

2,738,067 

4.225216 

1,588,851 

2.451817 

403,093 

.622028 

403,093 

.622028 

2.546,852 

3.930145 

1.405,033 

2.168160 

763,027 

1.177456 

585,694 

.903807 

1,167,866 

1.802179 

1,355,909 

2.092355 

403,093 

.622028 

888,140 

1.370523 

1,232.540 

1.901980 

2.260.428 

3.488153 

966,203 

1.490985 

899,331 

1 .387792 

1,271.438 

1.962005 

403,093 

.622028 

408,345 

.630133 

403,093 

.622028 

403,093 

.622028 

1,431,866 

2.209567 

443,040 

.683672 

3,978,194 

6.138750 

1.742,316 

2.688635 

403,093 

.622028 

2,751,460 

4.245884 

875,043 

1.350312 

674,084 

1.040205 

2,982,930 

4.603074 

403,093 

.622028 

1.015,658 

1.567301 

403.093 

.622028 

..  1,384,131 

2.135906 

4.113,190 

6.347222 

500.192 

.771866 

403.093 

.622028 

1.317,943 

2.033768 

1.022.074 

1 .577202 

728.693 

1.124474 

1.231,658 

1.900619 

403,093 

.622028 

211,625 

.326567 

211.625 

.326567 

211,625 

.326567 

2,275,418 

3.511285 

211,625 

.326567 

'  Allocations  are  computed  based  on  the  requirements  of  Section  125(a)(3)(B)— Reduction  of  Allotment  of  the  Act. 

Table  2.— FY  2000  Allotment— Administration  on  Developmental  Disabilities 


Total 


Alabama 
Alaska  ... 
Arizona  .. 


Protection  and 
advocacy 


*  $26,183,640 


440,488 
254,508 
366,883 


Percentage 


100.000000 


1.682302 

.972012 

1.401192 
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Table  2.— FY  2000  Allotment— Administration  on  Developmental  Disabilities— Continued 


Arkansas 

Cailfomla 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana  

Iowa 


Kansas  

Kentucky 

Louisiana ., 

Maine  

Maryland  

Massachusetts  .. 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada , 

New  Hampshire 

New  Jersey 

New  Mexico  

New  Yori<  

North  Carolina... 

North  Dakota 

Ohio  


Oklahoma 

Oregon  

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  „ 

Utah  

Vennont 

Virginia 


Washington 

West  Virginia 

Wisconsin 

Wyoming 

American  Samoa ,... 

Guam  

Northem  Mariana  Islands  

Puerto  Rico 

Virgin  Islands  

DNA  People  Legal  Services  ^ 


Protection  and 
advocacy 


263,838 

2.238,705 
281,419 
262,297 
254,508 
254,508 

1,107.462 
615,186 
254,508 
254,508 
899,454 
504,761 
260,532 
254,508 
407,830 
465,862 
254,508 
344,455 
445,897 
829,459 
348,788 
314,344 
461,734 
254,508 
254,508 
254,508 
254,508 
524,188 
254,508 

1.392,058 
648,421 
254,508 
978,964 
310,330 
266,748 

1.028,682 
254,508 
369,392 
254,508 
495,137 

1.546,785 
254,508 
254,508 
513,852 
396,806 
274,742 
444,030 
254,508 
136,161 
136,161 
136,161 
853,915 
136.161 
136,161 


Percentage 


1.007644 

8.550014 

1.074789 

1.001759 

.972012 

.972012 

4.229595 

2.349505 

.972012 

.972012 

3.435176 

1.927772 

.995018 

.972012 

1.557576 

1.779210 

.972012 

1.315535 

1.702960 

3.167852 

1.332084 

1.200536 

1.763445 

.972012 

.972012 

.972012 

.972012 

2.001968 

.972012 

5.316518 

2.476436 

.972012 

3.738838 

1.185206 

1.018785 

3.998409 

.972012 

1.410774 

.972012 

1.891017 

5.907448 

.972012 

.972012 

1.962493 

1.515473 

1.049289 

1.695830 

.972012 

.520023 

.520023 

.520023 

3.261254 

.520023 

.520023 


^  In  accordance  with  Public  Law  104-183,  Section  142(c)(5).  $534,360  has  been  withheld  for  funding  technk»l  assistance.  The  statute  pro- 
vides for  spending  up  to  two  percent  (2%)  of  the  amount  appropriated  under  Sectkxi  143  to  fund  technical  assistance.  Unused  funds  will  be  real- 
lotted  in  accordance  with  Section  142(c)(1)  of  the  Act. 

2  American  Indian  Consortiums  are  eligible  to  receive  an  allotment  under  Sectkxi  142(c)(1)(A)(i).  ' 
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Dated:  May  13, 1999. 
Sue  E.  Swenaon, 

Commissioner,  Administration  on 
Developmental  Disabilities. 
(FR  Doc.  99-12699  Filed  5-19-99;  8:45  am] 
BNJJNQ  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

% 

Food  and  Dnig  Adminiatration 
[Doctot  No.  9eE-0754] 

Dalannination  of  Regulatory  Review 
Period  for  Purpoaea  of  Patent 
ExtenakMi;  Omnleef®  Tableta 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMHARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regidatory  review  period  for 
Omnicef®  Tablets  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
AOORESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  A£Eairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  die  drug  becomes 
effective  and  nms  until  the  approval 


phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory  - 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Omnicef® 
Tablets  (cefdinir).  Omnicef®  Tablets  is 
indicated  for  the  treatment  of  patients 
with  mild  to  moderate  infections  caused 
by  susceptible  strains  of  specific 
microorganisms  in  specified  conditions. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Omnicef®  Tablets  (U.S.  Patent  No. 
4,559,334)  from  Warner-Lambert  Co., 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibiUty  for 
patent  term  restoration.  In  a  letter  dated 
December  14, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  bad  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  Omnicef®  Tablets 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Omnicef®  Tablets  is  2,745  days.  Of  this 
time,  2,288  days  occurred  dining  the 
testing  phase  of  the  regulatory  review 
period,  while  457  days  occurred  during 
the  approval  phase.  'These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  June  1, 1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
onjime  1, 1990. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  Septembw  4, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Omnicef®  Tablets  (NDA  50-739)  was 


initially  submitted  on  September  4, 
1996. 

3.  The  date  the  application  was 
approved:  December  4, 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-739  was  approved  on  December  4, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension, 
to  its  application  for  patent  extension, 
this  appUcant  seeks  1,601  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  16, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  mvestigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  m  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4, 1999. 

lliomas  J.  McGmnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  99-12651  Filed  5-19-99;  8:45  am] 

BtLUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
[DoclntNo.98E-0474] 

Dalannination  of  Regulatory  Review 
Period  for  Purpoaea  of  Patent 
Extenaion;  Tazorac® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determmed 
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the  regulatory  review  period  for 
Tazorac®  and  is  pubhshing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Conunissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  hiunan  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  re^atory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Tazorac® 
(tazarotene).  Tazorac®  is  indicated  for 
the  topical  treatment  of  patients  with 
stable  plaque  psoriasis  of  up  to  20 
percent  body  surface  area  involvement 
and  for  the  topical  treatment  of  patients 


with  facial  acne  vulgaris  of  mild  to 
moderate  severity.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Tazorac®  (U.S.  Patent 
No.  5,089,509)  from  Allergan,  Inc..  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
September  28, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Tazorac®  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
Tazorac®  is  2,684  days.  Of  this  time, 
1,958  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  726  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  February  8, 1990. 
The  applicant  claims  February  16, 1990, 
as  the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  February  8, 1990, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  June  19,  1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Tazorac®  (NDA  20-600)  was  initially 
submitted  on  June  19, 1995. 

3.  The  date  the  application  was 
approved:  ]\me  13, 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-600  was  approved  on  Jime  13, 1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appUcant  seeks  845  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  16, 1999,  for  a 


determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  rgyiew 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  4, 1999. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  9»-12652  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  98E-0840] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Omnicef®  Oral  Suspension 

agency:  Food'and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Omnicef®  Oral  Suspension  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
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and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regidatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  me  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
applicatipn  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  drug  product  Omnicef®  Oral 
Suspension  (cefdinir).  Omnicef®  Oral 
Suspension  is  indicated  for  the 
treatment  of  patients  with  mild  to 
moderate  infections  caused  by 
susceptible  strains  of  specific 
microorganisms  in  specified  conditions. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Omnicef®  Oral  Suspension  (U.S.  Patent 
No.  4,935,507)  from  Warner-Lambert 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  14, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Omnicef®  Oral  Suspension 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Omnicef®  Oral  Suspension  is  2,745 


days.  Of  this  time,  2,406  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  339 
days  occiuxed  during  the  approval 
phase.  These  periods  of  time  were 
derived  &x}m  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  Jime  1, 1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  the  investigational  new 
drug  application  became  effective  was 
on  June  1,1990. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act.  December  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Omnicei^  Oral  Suspension  (NDA  50- 
749)  was  initially  submitted  on 
December  31, 1996. 

3.  The  date  the  application  was 
approved:  December  4,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-749  was  approved  on  December  4, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  appUes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,213  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  16, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  shoidd  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  • 


Dated:  May  4, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  99-12654  Filed  5-19-99;  8:45  am] 
BILLING  CODE  41«M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  CommittM; 
NoUce  of  Masting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annotmces  a  forthcoming 
meeting  of  a  pubUc  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jtme  17, 1999,  8  a.m.  to  5  p.m. 
and  Jirne  18, 1999,  8  a.m.  to  3  p.m. 

Location:  DoubleTree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD. 

Contact  Person:  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-350),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3514,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  19516.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  June  17,  1999,  in  the 
morning,  the  committee  will  discuss 
and  provide  recommendations  on 
inadvertent  contamination  of  plasma 
pools  for  fractionation:  Risk  issues.  In 
the  afternoon,  the  committee  will 
discuss  strategies  for  insuring 
compliance  in  the  plasma  fractionation 
industry,  and  the  supply  and  demand  of 
plasma  derivatives.  On  June  18, 1999, 
the  committee  will  hear  informational 
presentations  on  the  blood  action  plan 
and  the  device  action  plan,  discuss  and 
provide  recommendations  on  the  topic 
of  deferral  of  blood  donors  at  risk  of 
malaria,  and  discuss  and  provide 
comments  on  the  topic  of  HTLV 
supplemental  tests. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
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person  by  June  7,  1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  10:30  a.m.;  1:30  p.m.  and  2 
p.m.;  and  4  p.m.  and  4:30  p.m.  on  June 
17, 1999,  and  between  10:30  a.m.  and  11 
a.m.  and  2  p.m.  and  2:30  p.m.  on  Jime 
18, 1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  June  7, 1999,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  argiunents  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  {5 
U.S.C.  app.  2). 

Dated:  May  14, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  99-12793  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of     , 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jime  23, 1999,  8  a.m.  to  6  p.m., 
and  June  24, 1999, 8  a.m.  to  5  p.m. 

Location:  Hilton  Hotel,  Salons  C,  D, 
and  E,  620  Perry  Pkwy.,  Gaithersbuig, 
MD. 

Contact  Person:  John  E.  StuhlmuUer, 
Center  for  Devices  and  Radiological 
Health  (HFZ-450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-443-8243, 
ext.  157,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12625.  Please  call  die 


Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  June  23, 1999,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  an  endovascular  graft  for  the 
treatment  of  abdominal  aortic 
aneurysms.  Subsequently,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a  PMA 
for  an  endovascular  graft  for  the 
treatment  of  abdominal  aortic  or  aorto- 
iliac  aneurysms.  On  June  24, 1999,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a  PMA 
for  a  prosthetic  heart  valve. 
Subsequently,  the  committee  will 
discuss,  make  recommendations,  and 
vote  on  a  PMA  for  a  dual-chamber 
defibrillator  for  the  treatment  of  atrial 
and  ventricular  tachyarrhythmias. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  vmting,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  Jtme  13, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  8:30  a.m.  on  June  23, 1999  and 
June  24, 1999.  Near  the  end  of 
committee  deliberations  on  both  days,  a 
30-minute  open  public  hearing  will  be 
conducted  for  interested  persons  to 
address  issues  specific  to  the  topics 
before  the  committee.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  June  13, 1999,  and  submit 
a  brief  statement  of  the  general  natiu«  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  14, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-12792  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  41W-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  annotmces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  TTie  meeting  will  be 
held  on  June  7  and  8, 1999,  8  a.m.  to 
5:30  p.m. 

Location:  Town  Center  Hotel, 
Maryland  Ballroom,  8727  Colesville  Rd., 
Silver  Spring,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20057.  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss: 
(1)  The  use  of  time-to-progression  as  the 
primary  endpoint  in  breast  cancer  drug 
trials;  and  (2)  new  drug  application 
(NDA)  21-010,  epirubicin 
hydrochloride  fat  injection,  Pharmacia 
and  Upjohn  Co.,  indicated  for  use  as  a 
component  of  adjuvant  therapy  in 
patients  with  evidence  of  axillary-node- 
tumor  involvement  following  resection 
of  primary  breast  cancer  (Stage  n  &  m). 
Epirubicin  is  indicated  for  the  therapy 
of  patients  with  locally  advanced  or 
metastatic  breast  cancer.  On  June  8, 
1999,  the  committee  will  discuss:  (1) 
NDA  50-718/5-006,  Doxil® 
(doxorubicin  HCl  liposome  injection), 
Alza  Corp.,  indicated  for  the  treatment 
of  patients  with  metastatic  carcinoma  of 
the  ovary  who  are  refractory  to  both 
paclitaxel-  and  platinum-based 
chemotherapy  regimens  and  who  may 
also  be  refractory  to  topotecan. 
Refractory  is  defined  as  a  patient  having 
progressive  disease  while  on  treatment, 
or  within  6  months  of  completing 
treatment;  and  (2)  NDA  20-221/S-012, 
Ethyol®  (amifostine)  for  injection,  U.S. 
Bioscience,  Inc.,  indicated  for  use  to 
reduce  the  incidence  and  severity  of ' 
radiation  induced  xerostomia. 

Procedure:  On  Jime  7, 1999,  ■from 
10:30  a.m.  to  5:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  28, 1999.  Oral 
presentations  from  the  public  mil  be 
scheduled  between  approximately  10:45 
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a.in.  and  11  a.in.  and  1:45  p.m.  and  2:15 
p.m.  on  June  7, 1999,  and  between 
approximately  8:15  a.m.  and  8:45  a.m. 
on  June  8,  1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  28, 1999,  and  submit 
a  brief  statement  of  the  general  nat\ire  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 
After  the  scientific  presentations,  a  15- 
minute  open  public  session  will  be 
conducted  for  interested  persons  who 
have  submitted  their  request  to  speak  by 
May  28, 1999,  to  address  issues  specific 
to  the  submission  or  topic  before  the 
cc»nmittee. 

Closed  Committee  Delibemtions:  On 
June  7, 1999,  from  8  a.m.  to  10  a.m.,  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
Jxme  7  and  8, 1999,  Oncologic  Drugs 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
lugency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Oncologic  Drugs  Advisory  Conunittee 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  14, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  9»-12852  Filed  5-18-99;  11:31  am] 
mujNG  cooE  4iao-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Transmissible  Spongiform 
EncsplwloiMrthies  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTKNt:  Notice. 


This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Transmissible 
Spongiform  Encephalopathies  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regidatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  2, 1999,  8:30  a.m.  to  5:30 
p.m.,  and  June  3, 1999,  8:30  a.m.  to  4 
p.m. 

Location:  Holiday  Inn,  Ballroom  H, 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact  Person:  William  Freas  or 
Sheila  D.  Langford,  Center  for  Biologies 
Evaluation  and  Research  {HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-627-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  2, 1999,  the 
committee  will  continue  the  discussion 
from  its  December  18, 1998,  meeting  on 
the  possible  deferral  of  blood  or  blood 
product  donors  based  on  geographical 
criteria  linked  to  possible  food-borne 
exposure  to  the  agent  of  bovine 
spongiform  encephalopathy  as  a 
measure  to  reduce  the  potential  for 
transmission  of  new  variant  Creutzfeldt- 
Jakob  Disease  (nvCJD).  The  transcripts 
of  the  December  meeting  are  available 
on  the  FDA  home  page  (http:// 
www.fda.gov/ohnns/dockets/ac/ 
98tctin.htm).  The  potential  effects  of 
such  deferrals  on  the  supply  of  blood 
and  blood  products  will  be  considered 
as  part  of  the  committee's  deliberations. 
The  results  of  a  survey  of  blood  donors 
for  diiration  and  time  periods  of  their 
visits  to  U.K.  coimtries  are  expected  to 
be  presented.  On  June  3, 1999,  the 
committee  will  receive  an  update  on 
dura  mater  allograft  materials.  The 
committee  will  then  discuss  precautions 
needed  to  assure  safe  sources  of  sheep- 
derived  and  goat-derived  materials 
contained  in  or  used  to  manufactxue 
injectable  or  implantable  FDA-regulated 
products. 

Procedure:  On  June  2, 1999,  from  8:30 
a.m.  to  5:30  p.m..  and  Jime  3, 1999,  from 
8:30  a.m.  to  3:45  p.m.,  the  meeting  is 
open  to  the  pubUc.  Interested  persons- 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  26, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:45 
p.m.  and  2:45  p.m.  on  Junfe  2, 1999,  and 


between  1  p.m.  and  1:30  p.m.  on  Jime 
3, 1999.  Time  allotted  for  eadi 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  26, 1999,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
]\me  3, 1999,  from  3:45  pjn.  to  4  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  material. 

FDA  regrets  that  it  was  unable  to 
publish  thds  notice  15  days  prior  to  the 
June  2, 1999,  Transmissible  Spongiform 
Encephalopathies  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Transmissible 
Spongiform  Encephalopathies  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  11, 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  99-12653  Filed  5-19-99;  8:45  am] 

BHJJNQ  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98&-1171] 

Draft  "Guidance  for  Industry:  For 
Platelet  Testing  and  Evaluation  of 
Platelet  SutMtttuta  Products;" 
AvallablHty 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
document  entiUed  "Guidance  for 
Industry:  For  Platelet  Testing  and 
Evaluation  of  Platelet  Substitute 
Products."  Recent  technological 
advances  regarding  platelet  physiology 
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and  biochemistry  have  altered  the  way 
that  platelets  can  be  evaluated.  The  draft 
guidance  document,  when  finalized,  is 
intended  to  provide  manufacturers  with 
updated  guidance  on  the  evaluation  of 
platelets  and  of  their  substituted 
products. 

DATES:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by  July 
19, 1999,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry:  For 
Platelet  Testing  and  Evaluation  of 
Platelet  Substitute  Products"  to  the 
Office  of  Commimication,  Training,  and 
Manufactiuers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self  addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the 
dociunent  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  For  Platelet  Testing  and 
Evaluation  of  Platelet  Substitute 
Products."  New  instrumentation  and 
information  about  platelet  physiology 
and  biochemistry  have  altered  the  way 
that  platelets  can  be  evaluated.  These 
advances  have  prompted  FDA's 
development  of  an  updated  draft 
guidance  document  regarding  platelet 
testing.  The  draft  guidance  dociunent 
provides  recommendations  on  the 
evaluation  of  platelets  and  platelet 
substitute  products  including:  In  vitro 
evaluation  of  platelet  biochemistry  and 
function,  evaluation  of  platelet  siirvival 
in  circidation,  clinical  hemostatic 
efficacy,  and  guidance  for  testing 
potential  platelet  substitutes.  The  draft 


guidance  document,  when  finalized,  is 
intended  to  delineate  principles  of 
general  applicability  for  evaluation  of 
platelets  collected  and  processed  by 
novel  technologies  and  would  replace 
the  dociunent  entitled  "Platelet  Testing 
Guidelines"  (July  1981)  published  in  the 
Federal  Register  of  October  2, 1981  (46 
FR  48768). 

The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  platelet  testing  and  evaluation  of 
platelet  substitute  products.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 
As  with  other  guidance  dociunents, 
FDA  does  not  intend  this  dociunent  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  the  draft  guidance 
document.  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  should  be  submitted  by  July 
19, 1999,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments  and 
requests  for  copies  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
by  using  the  World  Wide  Web  (WWW). 
For  WWW  access,  connect  to  CBER  at 
"http://www.fda.gov/cber/ 
guidelines.htm". 

Dated:  May  10, 1999. 

WUliam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12649  Filed  5-19-99;  8:45  am] 

smma  cooe  4160-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0528] 

"Guidance  for  Industry:  Efficacy 
Studies  to  Support  Maricating  of  Hbrin 
Sealant  Products  Manufactured  for 
Commercial  Use";  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry: 
Efficacy  Studies  to  Support  Marketing  of 
Fibrin  Sealant  Products  Manufactured 
for  Commercial  Use."  FDA  intends  to 
consider,  for  licensure  of  commercially- 
produced  fibrin  sealants,  data  fiom 
pivotal  studies  in  which  the  primary 
endpoint  is  hemostasis  effectiveness. 
This  document  is  intended  to  provide 
guidance  to  manu&cturers  of  fibrin 
sealant  products  for  the  design  of 
clinical  trials  intended  to  support 
licensure. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  Written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Industry: 
Efficacy  Studies  to  Support  Marketing  of 
Fibrin  Sealant  Products  Manufactured 
for  Commercial  Use"  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
guidance  document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1 401 
Rockville  Pike,  Rockville,  MD  20b52- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  Efficacy  Studies 
to  Support  Marketing  of  Fibrin  Sealant 
Products  Manufactured  for  Conunerdal 
Use."  This  document  provides  guidance 
regarding  clinical  data  used  to  support 
licensure  of  safe  and  effective 
commercially-produced  fibrin  sealants 
in  the  United  States. 

The  guidance  dociunent  annoimced 
in  this  notice  replaces  the  draft 
guidance  entitled  "Guidance  for 
Industry:  Efficacy  Studies  to  Support 
Marketing  of  Fibrin  Sealant  Products 
Manufactured  for  Commercial  Use"  that 
was  annoimced  in  the  Federal  Register 
of  January  26.  1998  (6^  FR  3750). 

The  guidance  doctmient  represents 
the  FDA's  current  thinking  on  efficacy 
studies  to  support  marketing  of  fibrin 
sealant  products  manufactured  for 
commercial  use.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  docinnents,  FDA  does  not 
intend  this  guidance  document  to  be  all- 
inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  dociunent  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  docimient.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit ^ne  copy.  Comments  shoiild  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  guidemce 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  docimient 
using  the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CBER  at 
"http://www.fda.gov/cber/ 
guidelines.htm". 

Dated:  May  10. 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-12650  Filed  5-19-99;  8:45  am] 

BNJJNQ  CODE  4ia»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Documsnt  Mentifiw:  HCFA-R-285] 

Emergency  Clearance:  Public 
Information  Collection  Requlrementa 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  coUection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  Information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  public  harm  is  likely  to  occur 
if  the  information  is  not  collected.  The 
beneficiaries  affected  by  this  legislation 
may  be  eligible  for  free  Part  A  as  early 
as  January  1998  if  certain  requirements 
are  met.  One  of  the  requirements  is  that 
the  beneficiary's  retirement  plan  or 
former  employer  verify  specific 
information  before  a  determination  c^ 
be  made  regarding  whether  the 
beneficiary  quaUfies  for  free  Part  A. 
Until  a  decision  is  made,  the  beneficiary 
must  continue  to  pay  the  monthly  Part 
A  premium  of  $309.00;  therefore, 
causing  public  harm. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  6/15/99, 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  6/ 
11/99.  Ehuing  this  180-day  period,  we 


will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requironents.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  Collection; 

Title  of  Information  Collection: 
Request  for  Retirement  Benefit 
Information; 

Form  No.:  HCFA-R-285  (OMB# 
0938-NEW); 

Use:  This  form  will  be  used  to  obtain 
information  regarding  whether  a 
beneficiary  is  receiving  retirement 
payments  based  on  State  or  local 
government  employment,  how  long  the 
claimant  worked  for  the  State  or  local 
government  employer,  and  whether  the 
former  employer  or  pension  plan 
subsidizes  the  beneficiary's  Part  A 
premium.  The  purpose  in  collecting  this 
information  is  to  determine  and  provide 
those  eligible  beneficiaries,  with  bee 
Part  A  Medicare  coverage.; 
Frequency:  On  Occasion; 
Affected  Public:  State,  Local  or  Tribal 
Government,  and  Individuals  or 
Households; 
Number  of  Respondents:  1500; 
Tota7  Aimual  Responses:  1500; 
Total  Aimual  Hours:  375. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiir 
request,  including  your  address,  phone 
nimiber,  to  Paperwork@hcfa.goy,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
InfcHmation  requirements.  However,  as 
noted  above,  comments  on  these 
Information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  6/11/99: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Dawn 
Willinghan,  Room  N2-14-26.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 


Date:  May  12, 1999. 
John  Parmigiaiu, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  99-12731  Filed  5-19-99;  8:45  am] 
BlUJNa  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request,  Special  Volunteer 
and  Guest  Researcher  Assignment 

SUMMARY:  Under  the  provisions  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Director,  National  Institutes  of  Health 
(NIH)  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
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request  to  review  and  approve  the 
information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  February  10, 1999,  pages 
6666-6667  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1999,  unless  it  displays  a 
currently  valid  0MB  control  nimiber. 
PROPOSED  COLLECTION:  Title:  Special 
Volimteer  and  Guest  Research 
Assignment.  Type  of  Information 
Collection:  Revision  of  0MB  NO.0925- 
0177;  4/30/00.  Need  and  Use  of 
Information  Collection:  Form  NIH-590 


Type  of  respondent 


Guest  Researcher 
Special  Volunteer . 

Total 


Estimated 
number  of  re- 
spondents 


400 
1230 


1630 


records,  names,  address,  employer, 
education,  and  other  information  on 
prospective  Special  Volunteers  and 
Guest  Researchers,  and  is  used  by  the 
responsible  National  Institutes  of  Health 
approving  official  to  determine  the 
individual's  qualifications  and 
eligibility  for  such  assignments.  The 
form  is  the  only  official  record  of 
approved  assignments.  Frequency  of 
Response:  On  occasion.  Affected  Public: 
Individuals  seeking  to  provide 
uncompensated  services  to  the  NIH. 
Type  of  Respondents:  Guest  Researcher 
and  Special  Volunteer  candidates. 
Estimated  Number  of  Respondents: 
1,630.  Estimated  Number  of  Responses 
Per  Respondent:  1.  Avemge  Burden 
Hours  Requested:  0.1.  Estimated  Total 
Aimual  Burden  Hours  Requested:  163. 
There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 


Estimated 
numt)er  of  re- 
sponse per  re- 
spondent 


Average  bur- 
den hours  per 
response 


0.1 
0.1 


0.1 


Estimated  total 
annual  burden 
hours  re- 
quested 


40 
123 


163 


REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  the  clarity  of 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DIRECT  COMMENTS  TO  0MB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especiaUy  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 


to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Ms. 
Yetta  L.  Patterson,  Personnel 
Management  Specialist,  Office  of 
Human  Resource  Management,  OD, 
NIH,  Executive  Plaza  South,  6120 
Executive  Blvd.,  Suite  100,  Rockville, 
MD  20892,  or  call  (301)  496-2404  or  E- 
Mail  your  request,  including  your 
address  to:  yp3k^ih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  coUection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  Jime  21, 1999. 

Dated:  May  7, 1999. 
Stephen  C.  Benowitz, 
Director  of  Human  Resources. 
(FR  Doc.  99-12780  Filed  5-19-99;  8:45  am) 

BILLMG  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  open  to  the 
public  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  The  Early 
Detection  Research  Network:  Biomarkers 
Developmental  Laboaratories. 

Date:  June  14-16, 1999. 

Time:  7  pm  to  5  pm. 

Agenda:  To  provide  concept  review  of 
proposed  grant  applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852 

Contact  Person:  Lalita  D  Palekar,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN— 622B,  Rockville, 
MD  20892-7405,  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  May  14. 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-12769  Filed  5-19-99;  8:45  am] 

BILLING  COOe  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Center  for  Research 
Rasourcas;  Notica  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
General  Clinical  Research  Centers  Review 
Committee 

Date:  June  16. 1999. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  John  D.  Harding,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda.  MD  20892-7965.  301-435-0820. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  May  14, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

IFR  Doc.  99-12770  Filed  5-19-99;  8:45  am) 
BILLING  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltvtes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Centers  in  Minority  Institutions 
Review  Comnuttee. 

Date:  Jime  7-9, 1999. 

Time:  June  7, 1999,  2:00  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Grace  S.  Ault,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive.  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  301-435-0822. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  May  13. 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institute  of  Health. 

[FR  Doc.  99-12776  Filed  5-19-99;  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Eye  Council. 

Date:  June  10, 1999. 

Open:  8:30  AM  to  11:30  AM. 

Agenda:  Following  opening  remarks  by  the 
Director,  NEI,  there  will  be  presentations  by 
the  staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6120  Executive  Blvd.,  EPN 
Conference  Room  G,  Rockville,  MD  20852. 

Closed:  11:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  EPN 
Conference  Room  G,  Rockville,  MD  20852. 

Contact  Person:  Lois  DeNinno,  National 
Eye  Institute,  Executive  Plaza  South,  Suite 
350,  6120  Executive  Blvd.,  MSC  7167, 
Bethesda,  MD  20892,  301-496-9110. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS] 

Dated:  May  14, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-12768  Filed  5-19-99;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Biomedical  Research  Review 
Subcommittee. 

Dctte.-JuneU,  1999. 

rime;  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Ronald  Suddendorf, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409, 6000 
Executive  Blvd.,  Bethesda,  MD  20892-7003, 
301-443-6106, 
rsuddend@willco.niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Clinical  and  Treatment 
Subcommittee. 

Date.July  1-2, 1999. 

r/me:  11:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fess  Parker's  Double  Tree  Hotel,  633 
East  Cabrillo  Blvd,  Santa  Barbara,  CA  93103. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator,  ExUamural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  May  14, 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  National  Institutes  of 
Health. 

[FR  Doc.  99-12766  Filed  5-19-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arttiritis  and 
Musculoskeletal  and  Skin  Diseases; 
Amended  Nottee  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Arthritis 
and  Musculoskeletal  and  Skin  Diseases 
Advisory  Council.  Jime  17, 1999,  8:30 
AM  to  June  17, 1999.  5  PM,  National 


Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  Conference  Room  6, 
Bethesda,  MD,  20892  which  was 
published  in  the  Federal  Register  on 
May  13,  1999,  64  FR  25895. 

This  meeting  will  be  held  on  June  3, 
1999,  8:30  AM  to  Jime  3, 1999,  5:00  PM, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892.  The 
meeting  is  partially  Closed  to  the  public. 

Dated:  May  14, 1999. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  99-12767  Filed  5-19-99;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kklney  Diseases;  Notice 
of  Ctosed  Meeting^. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woiUd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date:  June  29. 1999. 

rime:  8:00  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ann  A.  Hagan,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  National  Institutes  of  Health, 
Building  45,  Bethesda,  MD  20892,  (301)  594- 
8886. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  May  14, 1999. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-12771  Filed  5-19-99;  8:45  am) 

BILLINQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  institutes  of  Health 

NatkMial  Institute  on  Aging;  Notice  of 
Ck>sed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  July  6, 1999. 

rijne:  10:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  JefBrey  M.  Chemak, 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  hisUtutes  of  Health,  HHS) 

Dated:  May  14, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-12772  Filed  5-19-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmal  Institutes  of  Health 

Nattonal  Institute  of  Dental  and 
Crank>faclal  Research;  Notice  of 
Meeting 

Ptu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
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National  Advisory  Dental  Research 
Council. 

The  meeting  %vill  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications/or 
contract  proposal  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclosiire  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  Research  Council  NADCRC. 

Date;  May  24-25. 1999. 

Open:  May  24. 1999.  8:30  AM  td  5  PM. 

Agenda:  Report  of  the  Director, 
Perspectives  &  Experiences  with 
biterdisciplinary  Health  Professions,  Concept 
Clearances,  Blue  Ribbon  Panel  Update. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive.  Bethesda,  MD  20892. 

aosed:  May  25, 1999,  9:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Dushanka  V.  Kleinman, 
Deputy  Director,  National  Institute  of  Dental 
&  Craniofacial  Res.,  National  Institutes  of 
Health,  9000  Rockville  Pike,  31/2C39, 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  May  14. 1999. 

LaVfme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-12773  Filed  5-l»-99;  8:45  am) 

BtUlNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Institute  of  Dental  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  review,  discussion,  and  evaluation  of 
individual  intramural  programs  and 
projects  conducted  by  the  National 
Institute  of  Dental  &  Craniofacial 
Research,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Institute  of  Dental 
Research,  Oral  Infection  &  Immunity  Branch; 
Craniofacial,  Epidemiology  &  Genetics 
Branch. 

Date:  June  2-4, 1999. 

Closed:  June  2, 1999,  8:30  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  NIH,  Building  30,  Room  132. 
Bethesda,  MD  20892. 

Open:  Jime  2, 1999,  9  a.m.  to  5  p.m. 

Agenda:  Personal  qualifications  and 
performance,  and  competence  of  individual 
investigators. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Open:  June  3,  1999,  8:30  a.m.  to  4:15  p.m. 

Agenda:  Personal  qualifications  and 
performance,  and  competence  of  individual 
investigators. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Closed:  June  3, 1999,  4:15  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Open:  June  4, 1999,  9:00  a.m.  to  12:00  p.m. 
Agenda:  Craniofacial,  Epidemiology  & 
Genetics  Branch. 


Place:  NIH,  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Closed:  ]\ine  4, 1999, 12:05  pm.  to  4:30  pm. 

Agenda:  To  review  and  evaluate  executive 
Session,  Exit  Interview  with  Branch  Chief, 
Oral  Infection  &  Immunity  Branch,  Exit 
interview  with  Acting  Deputy  Branch  Chief, 
Craniofacial,  Epidemiology  &  Genetics 
Branch  Chief. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Contact  Person:  Brent  M.  Jaquet,  National 
Institute  of  Dental  Research,  Director,  Office 
of  Planning  Evaluation  and  Communications, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  National  Institutes  of  Health,  Bethesda, 
MD  20892. 

This  notice  is  being  published  less  than  15 
dajrs  prior  to  the  meetiiig  due  to  the  timing 
liinitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  14, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-12774  Filed  5-19-99;  8:45  am) 
BIUJNQ  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  Allergy,  Inmiunology, 
and  Transplantation  Research  Committee. 
Ltote.Junel7, 1999. 


Open:  8:30  am  to  9  am. 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director,  Division 
of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

Place:  Holiday  Inn  Georgetown,  Fortune 
Room,  2101  Wisconsin  Ayenue,  NW, 
Washington,  DC  20007. 

Closed:  9  am  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  Fortune . 
Room,  2101  Wisconsin  Avenue,  NW, 
Washington,  DC  20007. 

Contact  Person:  Madelon  C.  Halula,  Acting 
Scientific  Review  Administrator,  Allergy, 
Immunology  and  Transplantation  Review 
Committee,  Scientific  Review  Program, 
NIAID,  Solar  Building,  Room  4C16,  6003 
Executive  Boulevard,  Bethesda,  MD  20892- 
7610,  301-402-2636,  mh30x@nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immimology, 
and  Transplantation  Research;  93.856, 
Kficrobiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  13, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  National  Institutes  of 
Health. 

[FR  Doc.  99-12775  Filed  5-19-99;  8:45  am] 
BILUN6  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMMi  rnstttutes  of  Health 

National  Inatitute  on  Aging;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  AdvisoiyCk)nmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 
Date;  July  8-9, 1999. 

Time:  July  9, 1999, 1:00  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Mayflower  Hotel,  15  Central 
Park  West,  New  York,  NY  10023-7709. 


Contact  Person:  Jeffrey  M.  Chemak, 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  13, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-12778  Filed  5-19-99;  8:45  am] 

BHJJNO  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Heattti 

National  Inatitute  of  Diat)etea  and 
Oigeative  and  Kidney  Diaeaaea;  Notice 
of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date;  June  29, 1999. 

Time:  8:00  am  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ann  A.  Hagan,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  National  Institutes  of  Health, 
Building  45,  Bethesda,  MD  20892,  (301)  594- 
8886. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabojic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93:849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  13, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-12779  Filed  5-19-99;  8:45  am] 

BILUNQ  COOE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutea  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  24, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Camilla  E.  Day,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6152,  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1037. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  May  13, 1999. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  99-12777  Filed  5-19-99;  8:45  am] 
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DEPAFmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subttance  Abuse  and  Mental  Health 
ServicM  Administration 

DEPARTMENT  OF  EDUCATION 
DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Hscai  Year  1999  Funding  Opportunity 

AGENOES:  Department  of  Health  and 
Human  Services,  Substance  Abuse  and 
Mental  Health  Services  Administration, 


Center  for  Mental  Health  Services, 
Department  of  Education,  Office  of 
Elementary  and  Secondary  Education, 
Department  of  Justice,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
ACTION:  Notice  of  availability  of  funds 
for  a  cooperative  agreement  for  a 
coordinating  center  for  the  development 
of  conununity  partnerships  and  the 
provision  of  technical  assistance  to 
prevent  school  violence  and  enhance 
resilience. 

summary:  The  U.S.  Department  of 
Health  and  Human  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  Center  for 


Mental  Health  Services  (CMHS),  and  the 
Departments  of  Education  and  Justice 
(Agencies)  annoimce  the  availability  of 
FY  1999  funds  for  one  cooperative 
agreement  for  the  following  activity. 
This  activity  is  discussed  in  more  detail 
under  section  4  of  this  notice.  This 
notice  is  not  a  complete  description  of 
the  activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA)  before  preparing  an 
application. 

Note:  SAMHSA  also  published 
notices  of  available  funding 
opportunities  for  FY  1999  in  previous 
issues  of  the  Federal  Register. 


Activity 


Viotence  Prevention  Coordination 


Application 
deadline 


07/13/99 


Estimated 

funds  avail- 

at>le 


$2.8  Million 


Estimated 

number  of 

awards 


Project  period 


Up  to  3  yrs. 


The  actual  amoimt  available  for 
awards  and  their  allocation  may  vary, 
depending  on  imanticipated  program 
requirements  and  the  number  and 
quality  of  applications  received.  FY 
1999  funds  for  the  activity  discussed  in 
this  annoimcement  were  appropriated 
by  the  Congress  imder  PubUc  Law  No. 
105-277.  SAMHSA's  poUcies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  pubhshed  in  the  Federal  Register 
(Vol.  58.  No.  126,  page  35962)  on  July 
2  1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAKfflSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HTV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  appUcants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Dociunents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 
GENERAL  INSTRUCTIONS:  AppUcantS  must 
use  application  form  PHS  5161-1  (Rev. 
5/96;  OMB  No.  0937-0189).  The 
appUcation  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  appUcations),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 


and  forms.  Application  kits  may  be 
obtained  from  the  organization  specified 
for  the  activity  covered  by  this  notice 
(see  section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  (i.e..  the  GFA) 
described  in  section  4  are  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov). 

APPLICATION  SUBMISSION:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710.* 

(*  Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  the  zip  code 
to  20817.) 

APPUCATION  DEADLINES:  The  deadline  for 
receipt  of  applications  is  listed  in  the 
table  above. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  only  be 
accepted  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
the  activity  covered  by  this  notice  (see 
section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  the  activity 
covered  by  this  notice  (see  section  4). 

1.  Program  Background  and  ObjectiTes 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportimity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  moved  assertively  to  create  a 
renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  famihes,  and 
consimiers  to  effectively  use  that 
knowledge  in  everyday  practice. 

SAMHSA's  FY  1999  Knowledge 
Development  and  Application  (KD&A) 
agenda  is  the  outcome  of  a  process 
whereby  providers,  services  researchers, 
consumers.  National  Advisory  Coimcil 


members  and  other  interested  persons 
participated  in  special  meetings  or 
responded  to  caUs  for  suggestions  and 
reactions.  From  this  input,  each 
SAMHSA  Center  developed  a  "menu" 
of  suggested  topics.  The  topics  were 
discussed  jointly  and  an  agency  agenda 
of  critical  topics  was  agreed  to.  The 
selection  of  topics  depended  heavily  on 
policy  importance  and  on  the  existence 
of  adequate  research  and  practitioner 
experience  on  which  to  base  studies. 
While  SAMHSA's  FY  1999  KD&A 
programs  will  sometimes  involve  the 
evaluation  of  some  delivery  of  services, 
they  are  services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 

SAMHSA  also  continues  to  fund 
legislatively-mandated  services 
programs  for  which  funds  are 
appropriated. 
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2.  Special  Concerns 

SAMHSA's  legislatively-mandated 
services  programs  do  provide  funds  for 
mental  health  and/or  substance  abuse 
treatment  and  prevention  services. 
However,  SAMHSA's  KD&A  activities 
do  not  provide  funds  for  mental  health 
and/or  substance  abuse  treatment  and 
prevention  services  except  sometimes 
for  costs  required  by  the  particular 
activity's  study  design.  Applicants  are 
required  to  propose  true  knowledge 
application  or  knowledge  developm^it 
and  application  projects.  Applications 
seeking  funding  for  services  projects 
under  a  KD&A  activity  will  be 
considered  nonresponsive. 

Applications  that  are  incomplete  or 
nonresponsive  to  the  GFA  will  be 
retiimed  to  the  applicant  without 
further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
will  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 


applications  requesting  funding  under 
the  specific  project  activity  in  section  4 
will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

3.1  General  Review  Criteria 

As  published  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58,  No.  126), 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  I^posals,"  peer  review 
groups  will  take  into  account,  anumg 
other  factors  as  may  be  sp>ecified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  wganization,  the  project 
director,  and  othor  key  personnel;  and 

•  Reasonableness  of  die  proposed 
budget. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process. 

Other  funding  criteria  will  include: 

•  Availability  of  funds. 

4.  Special  FY  1999  SAMHSA  Activity 

4.1.  Coordinating  Center  for  the 
Development  of  Community 
Partnerships  and  the  Provision  of 
Technical  Assistance  to  Prevent  School 
Violence  and  Enhance  Resilience 
(Violence  Prevention  Coordination,  SM 
99-013) 

•  Application  Deadline:  July  13, 1999 

•  Purpose:  The  U.  S.  Department  of 
Health  and  Human  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA),  Center  for 
Mental  Health  Services  (CMHS)  and  the 
Departments  of  Education  and  Justice 
annoimce  the  availability  of  a 
cooperative  agreement  for  a 
Coordinating  Center  for  the 
Development  of  Community 
Partnerships  and  the  Provision  of 
Technical  Assistance  to  Prevent  School 
Violence  and  Enhance  Resilience, 
hereinafter  referred  to  as  the  Violence 
Prevention  Coordinating  Center  (VPC), 
to  provide  technical  assistance  for 


grantees  in  the  Inter-Departmental  Safe 
Schools/Healthy  Students  (SS/HS) 
Initiative,  the  CMHS  School  Action 
Grant  Program,  and  other  CMHS 
violence  prevention-related  activities. 
This  Cooperative  Agreement  requires 
the  grantee  to  develop  a  model  for 
providing  assistance  designed  to 

!>rovide  the  highest  quality  of 
acilitation.  training,  and  technical 
assistance  to  the  Federal  grantees  in  83/ 
HS  and  School  Action  Grant  programs 
and  to  other  contractors  involvedin  the 
CMHS  School  Violence  Prevention 
program  by  creating  an  organized  group 
of  nationally  known  experts  and 
established  TA  entities  who  have  the 
knowledge  and  skills  pertinent  to  the 
programmatic  goab  of  the  targeted 
grantees.  Safe  Schools/Healthy  Students 
Initiative  and  School  Action  grantees 
are  linked  to  expert  consultants  through 
individualized  brokering  based  on  local 
need.  The  VPC  Consultant/Broker  is 
responsible  for  matching  a  grantee's  TA 
needs  to  an  expert  or  experts  who  can 
be  effective  in  offering  consultation  or 
fecilitation  in  solving  specific  grantee 
problems  or  challenges.  Over  the  course 
of  this  grant  program,  TA  could 
increasingly  be  provided  by  peer 
grantees  who  have  developed  significant 
expertise.  The  VPC  shall  emphasize  and 
encourage  accountability  through  the 
creation  and  maintenance  of  continuous 
feedback  mechanisms. 

•  Eligibility:  AppUcations  may  be 
submitted  by  domestic  public  or  private 
nonprofits  such  as  incorporated 
volunteer  organizations,  units  of  State  or 
local  governments,  community-based 
organizations,  and  public  or  private 
imiversities.  colleges,  and  hospitals.  The 
U.S.  Department  of  Education  is  an 
essentifd  partner  in  the  Inter- 
Departmental  Safe  Schools/Healthy 
Students  Initiative.  The  Department  of 
Education  is  statutorily  restricted  to 
funding  only  nonprofit  recipients.  It  is 
seen  to  be  in  the  interest  of  the 
Departments  and  the  Inter-Departmental 
grantees  to  provide  technical  assistance 
in  a  comprehensive  and  coordinated 
manner  to  the  Inter-Departmental 
grantees,  and  to  avoid  the  separation 
and  fragmentation  involved  in  awarding 
to  two  types  of  recipients,  i.e.,  a  profit 
maker  and  a  nonprofit.  The  grantees 
will  thus  be  able  to  obtain  assistance 
from  one  source,  a  nonprofit,  which  will 
better  ensure  the  success  and 
effectiveness  of  the  Initiative. 

•  Grants/ Amounts:  Approximately 
$2.8  million  will  be  available  per  year 
to  support  one  grantee.  This  award 
covers  both  direct  and  indirect  costs. 

•  Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  3  years. 
Annual  awards  will  be  made  subject  to 
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continued  availability  of  funds  and 
progress  achieved. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  assistance  contact: 

Gail  F.  Ritchie,  M.S.W..  Special 
Programs  Development  Branch, 
Division  of  Program  Development, 
Special  Populations  and  Projects, 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane,  Room  18C-07,  Rockville,  MD 
20857,  (301)  443-7790,  301-443-7912 
(Fax). 

Gwendolyn  G.  Bennett,  Public  Health 
Advisor,  Special  Programs 
Development  Branch,  Division  of 
Program  Development,  Special 
Populations  and  Projects,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  5600  Fishers  Lane, 
Room  18C-07.  Rockville,  MD  20857, 
(301)  443-7790,  (301)  443-7912  (Fax). 

•  Questions  Regarding  Grants 
Management  Issues  may  be  directed  to 
Stephen  J.  Hudak,  Division  of  Grants 
Management,  OAPS,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  5600  Fishers  Lane, 
Room  15C-05,  Rockville,  Maryland 
20857;  (301)  443-4456,  E-Mail: 
shudak@samhsa.gov. 

•  For  application  kits,  contact: 
Knowledge  Exchange  Network  (KEN). 
PO  Box  42490,  Washington,  DC  20015. 
Voice  (800)  789-2647,  TTY:  (301)  443- 
9006,  FAX  (301)  984-8796 

5.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encoiirages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Pub.  L.  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 


Dated:  May  11,1999. 
Nelba  Chavez, 

Administrator,  Substance  Abuse  and  Mental 
Health  Services  Administration. 

Dated:  May  13, 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 

Dated:  May  14, 1999. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention . 

(FR  Doc.  99-12710  Filed  5-19-99;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4444-N-07] 

Notice  of  Proposed  Information 
Collection:  Training  Materials  and 
Guidance  on  Interpreting  Lead-Based 
Paint  Inspection  and  Risk  Assessment 
Reports 

agency:  Office  of  Lead  Hazard  Control, 

HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Levitt,  202-755-1785  ext.  156 
(this  is  not  a  toll-free  nimiber)  for 
available  documents  regarding  tbis 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and .  ^ 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Elnhance  the  quality, 
utility,  and  clarity  6f  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Develop  training 
materials  and  guidance  on  interpreting 
lead-based  paint  inspection  and  risk 
assessment  reports. 

OMB  Control  Number:  To  be  assigned. 

Need  for  the  Information  and 
Proposed  Use:  Lead-based  paint 
inspections  and  risk  assessments  are 
often  performed  in  accordance  with  the 
HUD  Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  ("Guidelines")  issued  imder 
section  1017  of  the  Presidential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (42  U.S.C.  4851-4856),  known  as 
"Title  X."  To  allow  for  situational 
flexibility,  such  reports  do  not  have  to 
follow  a  standardized  format. 
Information  recommended  to  be 
included  in  these  reports  is  described  in 
the  Guidelines,  for  inspections  in 
chapter  7,  and  risk  assessments  in 
chapter  5.  Anecdotal  and  other 
evaluations  of  inspection  and  risk 
assessment  reports  (e.g..  Field 
Evaluation  of  Lead-Based  Paint 
Inspections,  Final  Technical  Report, 
HUD  Office  of  Lead  Hazard  Control, 
September  30, 1998)  indicate  that  many 
reports  are  missing  important 
information,  organized  poorly,  and/or 
difficult  to  imderstand.  An  inspection  or 
risk  assessment  report  should  be  easily 
understood  by  readers  familiar  with 
basic  quantitative  and  qualitative 
descriptive  information  on  buildings 
and  environmental  measurements.  This 
information  collection  is  designed  to 
provide  the  basis  for  developing 
materials  to  help  lead-based  paint 
inspectors  and  risk  assessors  prepare 
clear  and  complete  reports,  and  to  help 
readers  use  inspection  and  risk 
assessment  reports.  HUD  plans  to 
identify  and  recruit  a  review  panel  of 
lead-based  paint  inspectors,  risk 
assessors,  trainers,  and  other  lead-based 
paint  professionals  to  review  and 
svimmarize  pertinent  documents,  such 
as  the  HUD  Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  in  Housing,  the  EPA 


model  lead-based  paint  inspector 
curriculum,  and  review  drah  training 
materials  intended  for  use  in  lead-based 
paint  inspector  or  risk  assessor  training 
course  segments  on  preparing  an 
accurate  inspector  report  that  will  be 
easily  understood  by  non-inspector 
readers. 

Agency  form  numbers:  None. 

Members  of  affected  public:  Lead- 
based  paint  inspectors,  risk  assessors, 
and  trainers,  and  other  lead-based  paint 
professionals. 

Total  Burden  Estimate: 
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Number  of  re- 
spondents 

Frequency 

of 
response 

Hours  of  re- 
sponse 

20 

3 

320 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  May  12, 1999. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control. 
[FR  Doc.  99-12760  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  42ia-32-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-A4A4-H-OSI 

Notice  of  Proposed  Information 
Collection:  A  Review  of  Currently 
Available  Lead-Based  Paint 
Encapsuiants  and  Use  Patterns  in  the 
Control  of  Residential  Lead-Based 
Hazarda 

agency:  Office  of  Lead  Hazard  Control, 
HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  ef 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Niunber  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  Ashley,  202-755-1785,  ext.  115 


(this  is  not  a  toll-free  nimiber)  for 
available  dociunents  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soUciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  includiog  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  A  Review  of 
Currently  Available  Lead-Based  Paint 
Encapsuiants  and  Use  Patterns  in  the 
Control  of  Residential  Lead-Based 
Hazards. 
OMB  Control  Number:  To  be  assigned. 
Need  for  the  Information  and 
Proposed  Use:  Various  means  of  treating 
residential  lead-based  paint  hazards 
have  been  developed  to  reduce  or 
eliminate  the  potential  that  occupants 
could  be  overexposed  to  lead.  One  such 
method  referred  to  as  "encapstilation" 
involves  the  creation  of  a  coating  over 
the  lead-based  paint.  Lead-based  paint 
encapsuiants  are  generally  categorized 
as  either  non-reinforced  or  reinforced 
liquid  coatings  or  adhesively  bonded 
covering  materials.  Reinforced 
encapsuiants  are  those  that  incorporate 
a  febric,  mat  or  mesh  reinforcement 
with  a  polymeric  or  cementitious 
coating,  while  non-reinforced 
encapsuiants  are  coatings  applied 
without  the  use  of  reinforcing  material. 

The  HUD  Guidelines  for  the 
Evaluation  and  Control  of  Lead-Based 
Paint  Hazards  in  Housiug 
("Guidelines")  recommend  that 
encapsulation  be  considered  an 
acceptable  method  of  abating  lead-based 
paint  hazards,  provided,  among  other 
things,  that  the  manufactiirer  warrants 
that  the  product,  if  applied  correctly, 
will  remain  effective  for  at  least  20 
years.  Although  there  is  considerable 


interest  regarding  the  use  of  this 
potentially  cost-effective  lead  abatement 
method,  there  has  been  no  systematic 
attempt  to  review  currently  available 
products  or  users'  experiences  with 
these  products. 

This  information  collection  will 
involve  brief  telephone  interviews  of 
encapsulant  manufacturers  and  key 
users  of  these  products.  If  appropriate, 
the  results  of  this  information  collection 
will  be  used  to  improve  existing  HUD 
guidance  on  the  use  of  lead-based  paint 
encapsuiants;  findings  may  also  be  used 
to  determine  the  need  for  and  to  design 
a  study  of  the  long  term  effectiveness  of 
encapsuiants  in  controlling  lead-based 
paint  hazards. 

Agency  Form  Numbers:  None. 

Members  of  Affected  Public: 
Manufacturers  of  lead-based  paint 
encapsuiants  and  major  users  of  these 
products. 

Total  Burden  Estimate  (first  year): 


Number  of  re- 
spondents 

Frequency  of 
response 

total  hours  of 
response 

80 

1 

40 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:May  11, 1999. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control. 
[FR  Doc.  99-12761  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  431 0-32-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-444&-N-12] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Management  Certifications  and 
Management  Entity  Profile 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  conmients  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  19, 
1999. 

ADDRESSES:  Interested  persoas  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
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Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
-Urban  Development.  451  7th  Street,  SW, 
Room  4176,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  Spearmon,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Washington,  D.C.  20410, 
telephone  (202)  708-3000,  (this  is  not  a 
toll  free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
IDepartment  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Certifications  and  Management  Entity 
Profile. 

OMB  Control  Number,  if  applicable: 
2502-0305. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Management  Certifications  and 
Management  Entity  Profile. 

Agency  form  numbers,  if  applicable: 
HUD-9832,  9839A,  9339B,  9839C. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  3,600,  ■ 
frequency  of  responses  is  1,  and  the 
total  annual  responses  are  3,600,  and 
the  estimated  annual  burden  hours 
requested  is  4,350. 

Status  of  the  proposed  information 
collection:  Reinstatement  with  change. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 


Dated:  May  12, 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  99-12762  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-N-13] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Request  for  Termination  of  Multifamily 
Mortgage  Insurance 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Room  4176,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Giaquinto,  Multifamily  Housing 
Programs,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-4162,  (this  is  not  toll  firee  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  OMB  for  review, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.SC.  Chapter  35,  as 
amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  Evaluate  that  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
Euuiance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Termination  of  Multifamily  Mortgage 
Insurance. 

OMB  Control  Number,  if  applicable: 
2502-0416. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
Notice  requests  a  reinstatement  of  Form 
HUD-9807  which  is  used  by  mortgagees 
to  notify  HUD  that  a  mortgage  has  been 
paid  in  full  or  that  a  mortgagor  and 
mortgagee  mutually  agree  to  terminate 
the  contract  of  mortgage  insiuttnce  with 
HUD. 

Agency  Form  Numbers,  if  applicable: 
Form  HUD-9807. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
nvunber  of  respondents  is  500, 
frequency  of  responses  is  1,  and  the 
hours  of  response  is  .125  hour  per 
response. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
or  a  previously  approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  May  13, 1999. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  99-12763  Filed  5-19-99;  8:45  am] 
BILUNG  CODE  *2^<^-ZT-^l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-N-14] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Applications  for  Transfer  of  Physical 
Assets 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
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dates:  Comments  Due  Date:  July  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the-proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
Room  4176,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
Business  Products,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708-3000  (this  is  not  a 
toll  free  number)  for  copies  of  die 
proposed  forms  and  other  available 
information. 

SUPPLEHENTARY  MFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  biu-den  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  AppUcations  for 
Transfer  of  Physical  Assets. 

OMB  Control  Number,  if  applicable: 
2502-0275. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  form 
is  completed  and  submitted  to  HUD  by 
prospective  purchasers  of  properties 
with  mortgages  either  HUD-insured  or 
HUD-held  before  the  transfer.  The 
information  is  needed  by  HUD  for 
approval  of  a  transfer  of  physical  assets. 
HUD  uses  the  information  to  ensure  that 
the  project  is  not  placed  in  physical, 
financial,  or  managerial  jeopardy  by  the 
transfer. 

Agency  form  numbers,  if  applicable: 
HUD-92266. 


Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  350, 
frequency  of  responses  is  1,  and  the 
hours  of  response  is  92  hours  per 
response. 

Status  of  the  proposed  information 
coUection:  Reinstatement  without 
change. 

Aodunity:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  May  12, 1999. 

William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  99-12764  Filed  5-19-99;  8:45  am] 

BILUNQ  CODE  4210-a7-M 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wlldflfe  SarvlM 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  Number  TEOl  1 563 

Applicant:  Hey  and  Associates,  Inc., 
Libertyville,  Illinois. 

The  applicant  requests  a  pomit  to 
take  (harass)  Hine's  emerald  dragonfly 
[Somatochlora  hineana)  at  locations  in 
Will  County,  Illinois,  for  the 
enhancement  of  siu^ival  of  the  species 
in  the  wild. 

Penmt  Number  TEOl  1591 

Applicant:  Stacey  L.  Halpem, 
University  of  Minnesota,  St  Paul, 
Minnesota. 

The  applicant  requests  a  permit  to 
take  (harass)  Kamer  blue  butterfly  in     ' 
various  locations  in  Wisconsin. 
Activities  are  proposed  for  the  purpose 
of  enhancement  of  survival  of  the 
species  in  the  wild. 

Writien  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 


available  for  review  l^  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5343);  FAX:  (612/713-5292). 

Dated:  May  13. 1999. 
T.J.  Miller, 

Acting  Program  Assistant  Regional  Director, 
Ecological  Services,  Region  3,  Fort  Snelling 
Minnesota. 

(FR  Doc.  99-12687  Filed  5-19-99;  8:45  am) 
HUMO  CODE  481».66-f 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WlkNIfa  Service 

Notice  of  Receipt  of  Applications  for 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-011415 

Applicant:  David  Frost,  Plymouth,  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  pturpose  of  enhancement  of  the 
siuvival  of  the  species. 

PRT-011414 

Applicant:  Lawrence  Castleman,  Plymouth 
MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-011416 
Applicant:  Michael  J.  Leonard,  Plymouth  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-011972 
Applicant:  Frank  Huschitt,  Grayslake,  IL 
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The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  firom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-009999 
Applicant:  Memphis  zoo,  Memphis,  TN 

The  applicant  requests  a  permit  to 
transport  in  interstate  commerce  (i.e. 
provide  funds  to  Smithsonian 
Institution's  Komodo  Dragon 
Conservation  Fund)  one  captive-held 
wild-caught  Komodo  monitor  [Varanus 
komodoensis)  from  the  National 
Zoological  Park  for  the  purpose  of 
conservation  education  and  research  to 
enhance  the  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  doctmients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

The  public  is  lasted  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Manomal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR 18). 
PRT-011658 
Applicant:  Gilbert  Kostelec,  Chardon,  OH 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport -hunted  trophy  taken  from  the 
Lancaster  Soimd  polar  bear  population, 
Canada  for  personal  use. 
PRT-^11713 
Applicant;  Edward  Turowski,  Oxford,  MI 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'rsus  maritimus) 
sport-hunted  trophy  taken  from  the 
Northern  Beaufort  Sea  polar  bear 
population,  Canada  for  personal  use. 


FRT-011855 

Applicant:  Lewis  Rupp,  St.  Louis,  MO 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  trophy  taken  from  the 
McClintock  Channel  polar  bear 
population,  Canada  for  personal  use. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

MaryEUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  99-12712  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  4310-5S-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  WikJIIfe 
and  Plants;  Proposed  Listing  Priority 
Guidance  for  Fiscal  Years  1999  and 
2000 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

summary:  We  (the  U.S.  Fish  and 
Wildlife  Service)  announce  proposed 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  under 
section  4  of  the  Endangered  Species  Act 
of  1973  as  amended  (Act)  during  fiscal 
years  (FY)  1999  and  2000.  We  have 
returned  to  a  more  balanced  listing 
program  and  have  reduced  the  serious 
backlogs  that  remained  from  the  1995- 
96  moratoriimi  and  funding  rescission. 
A  method  for  prioritizing  among  the 
various  listing  activities  is  necessary  to 
ensure  that  an  organized  system  for 
conserving  species  is  in  place.  It  is 
extremely  important  for  us  to  focus  our 
efforts  on  listing  actions  that  will 
provide  the  greatest  conservation 
benefits  to  imperiled  species  in  the  most 
expeditious  and  biologically  sound 
manner.  We  will  no  longer  recognize 
tiers  and  nationwide,  we  will  imdertake 
all  listing  activities  in  all  priority  levels 
simultaneously;  however,  we  will 
observe  relative  priorities  among 
various  listing  actions  as  described  in 
this  guidance.  The  highest  priority  will 
be  processing  emergency  listing  rules 


for  any  species  determined  to  face  a 
significant  and  imminent  risk  to  its  well 
being.  Second  priority  is  the  processing 
of  final  determinations  on  proposed 
additions  to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Thfrd 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  imder 
Listing  Priority  Guidsmce.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  ndes 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand  alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  1999  and  FY  2000  as  allowed  by  our 
funding  allocation  for  that  year. 
Delisting  activities  are  no  longer  part  of 
the  listing  program  and  will  be 
imdertaken  by  the  recovery  program  in 
FY  1999  and  beyond. 
DATES:  We  will  accept  comments  on  this 
gmdance  until  Jime  21, 1999.  The  final 
FY  1998  and  FY  1999  Listing  Priority 
Guidance  published  on  May  6, 1998  (63 
FR  25502),  will  remain  in  effect  until 
the  Final  FY  1999  and  FY  2000  Listing 
Priority  Guidance  is  published. 
ADDRESSES:  Send  comments  regarding 
this  guidance  to  the  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street,  N.W., 
Mailstop  ARLSQ-420,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  703- 
358-2171  (see  ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background . 

We  adopted  guidelines  on  September 
21, 1983  (48  FR  43098-43105),  that 
govern  the  assignment  of  priorities  to 
species  under  consideration  for  listing 
as  endangered  or  threatened  under 
section  4  of  the  Act.  We  adopted  those 
guidelines  to  establish  a  rational  system 
for  allocating  available  appropriations  to 
the  highest  priority  species  when 
adding  species  to  the  lists  of  endangered 
or  threatened  wildlife  and  plants  or 
reclassifying  threatened  species  to 
endangered  status.  The  system  places 
greatest  importance  on  the  immediacy 


and  magnitude  of  threats,  but  also 
factors  in  the  level  of  taxonomic 
distinctiveness  by  assigning  priority  in 
descending  order  to  monotypic  genera, 
full  species,  and  subspecies  (or, 
equivalently,  distinct  population 
segments  of  vertebrates).  However,  this 
system  does  not  provide  for 
prioritization  among  different  tjrpes  of 
listing  actions  such  as  preliminary 
'determinations,  proposed  listings,  and 
final  listings. 

Serious  backlogs  of  listing  actions 
resulted  from  the  1995-96  listing 
moratorium  and  funding  rescission.  The 
enactment  of  Public  Law  104-6  in  April 
1995  rescinded  $1.5  million  from  our 
budget  for  carrying  out  listing  activi^es 
through  the  remainder  of  FY  1995. 
Public  Law  104-6  prohibited  the 
expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species  or 
designate  critical  habitat  which,  in 
effect,  placed  a  moratoriiun  on  those 
activities.  The  net  effect  of  the 
moratorium  and  reductions  in  funding 
was  that  our  listing  program  was 
essentially  shut  down.  The  moratorium 
on  final  listings  and  the  budget 
constraints  remained  in  effect  until 
April  26, 1996,  when  President  Clinton 
approved  the  Omnibus  Budget 
Reconciliation  Act  of  1996  and  waived 
the  moratoriiun.  At  that  time,  we  had 
accrued  a  backlog  of  proposed  listings 
for  243  specie^.  The  extremely  limited 
funding  available  to  us  for  listing 
activities  generally  precluded  petition 
processing  and  the  development  of 
proposed  listings  from  October  1, 1995, 
through  April  26, 1996. 

When  the  moratorium  was  lifted  and 
funds  were  appropriated  for  the 
administration  of  the  listing  program, 
we  faced  the  considerable  task  of 
allocating  the  available  resources  to  the 
significant  backlog  of  listing  activities. 
The  Final  Listing  Priority  Guidance  for 
FY  1996  was  published  on  May  16, 1996 
(61  FR  24722).  We  followed  that  three- 
tiered  approach  until  the  Final  Listing 
Priority  Guidance  for  FY  1997  was 
published  on  December  5,  1996  (61  FR 
64475).  The  FY  1997  Listing  Priority 
Guidance  employed  four  tiers  for 
assigning  relative  priorities  to  listing 
actions  to  be  carried  out  under  section 
4  of  the  Act.  Tier  1,  the  highest  priority, 
was  the  processing  of  emergency  listings 
for  species  facing  a  significant  risk  to 
their  well-being.  Processing  final 
decisions  on  pending  proposed  listings 
was  assigned  to  Tier  2.  Tier  3  was  to 
resolve  the  conservation  status  of 
species  identified  as  candidates  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
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to  endangered  status.  Preparation  of 
proposed  or  final  critical  habitat 
designations  and  processing 
reclassifications  were  assigned  lowest 
priority  (Tier  4).  We  published  Listing 
Priority  Guidance  for  FY  1998  and  1999 
on  May  6, 1998  (63  FR  25502),  and 
employed  a  three-tiered  system. 
Emergency  actions  comprised  Tier  1,  all 
other  listing  actions  except  critical 
habitat  designation  were  included  in 
Tier  2,  and  critical  habitat  designation 
was  the  lowest  priority,  or  Tier  3. 

While  operatmg  the  listing  program 
under  the  Final  FY  1998  and  FY  1999 
Listing  Priority  Guidance,  we  focused 
our  resources  on  completing  Tier  2 
activities.  Two  emergency  listing 
actions  (for  the  San  Bernardino 
kangaroo  rat  (63  FR  3835)  and  Jarbidge 
population  of  bull  trout  (63  FR  42757)) 
were  necessary  in  FY  1998.  During  FY 
1998,  we  made  final  determinations  for 
57  species  (47  final  listings  and  10 
withdrawals).  As  a  result  of  this 
expeditious  progress,  only  84  proposed 
species  remained  at  the  end  of  FY  1998 
(including  42  newly  proposed  species). 
We  published  petition  findings  for  18 
species  (11  90-day  findings  and  7  12- 
month  findings).  We  proposed  one 
species,  the  peregrine  falcon  in  North 
America,  for  delisting  during  FY  1998. 
Since  the  end  of  FY  1998,  and  as  of 
April  30, 1999. 34  final  determinations, 
17  proposed  rules,  12  petition  findings, 
3  proposed  delistings,  and  2  proposed 
critical  habitat  designations  have  been 
completed.  The  proposed  critical  habitat 
designations.  Tier  3  activities,  were 
undertaken  to  comply  with  a  court 
order.  However,  the  Service  did  make 
critical  habitat  determinations 
(prudency  and/or  determinability 
decisions)  for  each  final  listing  during 
this  period  and  FY  1998.  Only  two 
proposed  species  that  were  included  in 
the  premoratorium  backlog  remain  to  be 
finalized. 

Despite  the  retiun  to  a  balanced 
listing  program,  backlogs  remain.  As  of 
April  30, 1999,  there  are  69  proposed 
species  awaiting  final  determinations, 
and  154  candidates  awaiting  resolution 
of  their  conservation  status.  Forty-seven 
species  have  due/overdue  90-day 
petition  findings  and  13  species  have 
due/overdue  12-month  petition 
findings.  Various  district  coiuts  and 
appellate  courts  have  remanded  not 
prudent  critical  habitat  determinations 
to  us  for  reconsideration. 

As  stated  in  the  FY  1998  and  FY  1999 
Listing  Priority  Guidance,  it  is 
important  to  recognize  that  we  face  even 
greater  backlogs  in  our  responsibilities 
to  implement  other  aspects  of  the  Act. 
The  section  7  consultation  and  habitat 
conservation  planning  (HCP)  backlogs 


continue  to  grow.  The  backlog  of  species 
awaiting  Recovery  Plans  and  the 
shortage  of  recovery  implementation 
funding  make  the  recovery  backlog  most 
severe.  We  base  our  funding  requests  on 
the  workloads  faced  by  all  activities  of 
the  endangered  species  program.  The 
President's  budget  request  for  FY  1999 
included  a  significant  increase  in 
funding  for  listing  activities. 
Nevertheless,  the  magnitude  of  the  other 
endangered  species  backlogs  exceeds 
the  listing  backlog;  therefore,  the 
President's  FY  1999  request  for  funding 
endangered  species  programs  requested 
even  larger  increases  in  funding  for 
consultation  and  recovery. 

In  enacting  the  Department  of  the 
Interior's  FY  1999  Omnibus  and 
Emergency  Supplemental 
Appropriations  Act  (Pub.  L.  105-277), 
Congress  rejected  our  requests  for 
significant  resources  in  all  three 
programs  and  provided  only  modest 
increases  to  the  consultation,  recovery, 
and  listing  programs'  funding.  The 
Department  of  the  Interior's 
appropriation  again  includes  an  express 
limit  on  the  amoimt  we  can  spend  on 
listing  actions  (including  the 
designation  of  critical  habitat);  this  year 
the  limit  is  $5,756  million. 

Even  with  the  gradual  reduction  of 
the  backlogs  of  proposed  species 
pending  final  action,  candidate  species 
awaiting  proposal,  and  petitions 
awaiting  administrative  findings,  it  is 
extremely  important  for  us  to  focus  our 
efforts  on  listing  actions  that  will 
provide  the  greatest  conservation 
benefits  to  imperiled  species  in  the  most 
expeditious  and  biologically  sound 
manner.  It  has  been  longstanding  policy 
(1983  Listing  and  Recovery  Priority 
Guidelines  (48  FR  43098))  that  the  order 
in  which  species  should  be  processed 
for  listing  is  based  primarily  on  the 
immediacy  and  magnitude  of  the  threats 
they  face.  We  will  continue  to  base 
decisions  regarding  the  order  in  which 
species  will  be  proposed  or  listed  on  the 
1983  listing  priority  guidelines.  We  also 
must  continue  to  prioritize  among  types 
of  listing  actions  and  this  level  of 
relative  prioritization  is  the  guidance 
provided  below. 

We  have  made  this  guidance 
applicable  to  FY  2000  as  well  to  avoid 
any  confusion  over  whether  this 
guidance  will  remain  in  effect  if  the 
budget  process  for  FY  2000  is  delayed. 
However,  when  we  receive  our  FY  2000 
budget,  we  will  review  this  guidance, 
and,  if  appropriate,  modify  or  terminate 
it. 
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Proposed  Listing  Priority  Guidance  for 
Fiscal  Years  1999  and  2000 

To  address  the  biological,  budgetary, 
and  administrative  issues  noted  above, 
we  submit  the  following  proposed 
listing  priority  guidance.  As  with  the 
Final  Listing  Priority  Guidance  for  FY 
1998  and  FY  1999  issued  May  6, 1998, 
this  guidance  supplements,  but  does  not 
replace,  the  1983  listing  priority 
guidelines,  which  was  silent  on  the 
matter  of  prioritizing  among  different 
types  of  listing  activities. 

As  noted  above,  the  Department  of  the 
Interior's  FY  1999  appropriation 
provides  no  more  than  $5,756  million 
for  our  endangered  species  listing 
program.  The  $5,756  million  budget  for 
all  listing  activities  will  fall  far  short  of 
the  resources  needed  to  completely 
eliminate  all  the  existing  listing 
backlogs  in  FY  1999.  Therefore,  a  f<wm 
of  relative  prioritization  is  necessary. 
We  will  implement  the  following  listing 
priority  guidance  in  FY  1999  and  FY 
2000  to  aid  us  in  our  expeditions 
completion  of  the  wide  array  of  listing 
actions  necessary  to  maintain  a 
balanced  listing  program. 

The  following  sections  describe  how 
we  will  assign  relative  priorities  to 
listing  actions  to  be  carried  out  imder 
section  4  of  the  Act.  The  1983  listing 
priority  guidelines  will  continue  to  be 
used  to  set  priority  among  species 
within  types  of  hsting  activities.  We 
emphasize  that  the  Final  Listing  Priority 
Guidance  for  FY  1998  and  FY  1999  will 
remain  in  effect  until  final  FY  1999  and 
FY  2000  guidance  is  issued,  unless 
extended  or  canceled  by  future  notice. 

In  order  to  continue  to  operate  a 
balanced  listing  program,  we  will 
concurrently  undertake  all  types  of 
listing  actions  in  compliance  with  the 
relative  priorities  described  below 
during  FY  1999.  It  has  been  essential 
during  periods  of  limited  listing  funds 
to  maximize  the  conservation  benefit  of 
listing  appropriations.  For  the  past 
several  years,  we  have  determined  that 
our  limited  resources  were  best  utilized 
to  add  new  species  to  the  lists  rather 
than  designating  critical  habitat  for 
species  already  receiving  full  protection 
under  the  Act.  Designation  of  critical 
habitat,  when  undertaken  in  the  past, 
consumed  large  amounts  of  our  listing 
appropriation  and,  in  most  cases,  added 
littie  conservation  benefit  beyond  that 
achieved  when  a  species  was  listed  as 
endangered  or  threatened.  For  this 
reason,  we  have  placed  higher  priority 
on  addressing  imperiled  species  that 
had  very  limited  or  no  protection  under 
the  Act,  than  on  devoting  limited 
resources  to  the  expensive  process  of 


designating  critical  habitat  for  species 
already  protected  by  the  Act 

The  reduced  listing  backlogs  and  the 
funding  increase  of  $566,000*  which  we 
received  in  the  listing  subactivity  in  FY 
1999,  will  allow  us  to  devote  some 
resources  to  critical  habitat  actions 
without  an  undue  impact  on  the  more 
important  activities  in  the  listing 
program.  Therefore,  we  will  dedicate 
$979,000  (17  percent  of  the  total  Usting 
program  funding)  toward  critical  habitat 
determinations  and  designations  during 
FY  1999.  Progress  toward  critical  habitat 
determinations  and  designations  in  FY 
2000  will  be  governed  by  our  listing 
appropriations  for  that  fiscal  year. 

Critical  habitat  determinations,  which 
were  previously  included  in  final  Usting 
rules  published  in  the  Federal  Register, 
may  now  be  processed  separately,  in 
which  case  stand  alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We 
cannot  estimate  the  number  of  species 
for  which  critical  habitat  designations 
will  be  prudent  because  each  prudency 
determination  is  considered  on  a  strictly 
biological,  species-by-species  basis. 
Although  we  consider  the  conservation 
benefits  from  critical  habitat  designation 
to  be  Tninimal  for  most  specaes,  we  have 
surveyed  our  Regional  Cftfices 
requesting  them  to  identify  species  that 
would  benefit  fi'om  critical  habitat 
designations,  and  are  in  the  process  of 
prioritizing  Regional  responses.  We 
expect  to  undertake  court  ordered 
critical  habitat  determinations  and 
designations,  and  non-court  ordered 
determinations  and  designations  for  any 
species  identified  by  Regional  Offices  as 
species  that  would  benefit  from  critical 
habitat. 

We  are  exploring  how  to  revise  our 
critical  habitat  determination  and 
designation  processes  in  order  to 
streamline  the  process  and  maximize 
the  conservation  benefit  provided.  We 
will  publish  a  separate  notice  in  the 
Federal  Register  in  the  near  future  to 
solicit  comments  on  how  to  revise  the 
process  for  completing  critical  habitat 
determinations  and  designations.  Public 
comment  will  be  sought  and  considered 
in  developing  final  guidance  and  policy 
regarding  critical  habitat  determinations 
and  designations. 

Relative  Listing  Priorities 

Nationwide  in  FY  1999  and  FY  2000, 
we  will  imdertake  the  full  array  of 
listing  actions  consistent  with  the 
relative  priority  guidance  described 
below.  However,  some  Regions  and 
some  Field  Offices  within  Regions  have 
significant  backlogs  of  proposed  species, 
candidates,  and  petitions.  Therefore, 
additional  guidance  is  needed  to  clarify 


the  relative  priorities  among  the  varioiis 
Usting  activities. 

Completion  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  remains  our  highest  priority. 
Emergency  actions  take  precedent  over 
all  other  section  4  Usting  actions.  With 
the  exception  of  emergency  actions,  aU 
other  Usting  activities  may  be 
undertaken  simultaneously.  Regions 
should  assign  relative  priorities  for  their 
remaining  non-emeigency  listing 
actions  based  on  the  fbUowing  priority 
levels.  Processing  final  decisions  on 
pending  proposed  listings  are  priority  2 
actions.  Priority  3  actions  are  the 
resolution  of  the  conservation  status  of 
species  identified  as  candidates 
(resulting  in  a  new  proposed  rule  at  a 
candidate  removal).  Priority  4  actions 
are  the  processing  of  90-day  or  12- 
month  administrative  findings  on 
petitions. 

The  processing  of  petitions  requesting 
critical  habitat  designations  and  the 
preparation  of  proposed  and  final 
critical  habitat  determinations  and/m 
designations  wiU  no  longer  be 
prioritized  with  other  section  4  Usting 
actions.  Critical  habitat  wiU  be 
conducted  within  a  specified  amount  of 
funding  which  has  been  set  aside  out  of 
the  listing  subactivity. 

Priority  1 — ^Emergency  Listing  Actions 

We  wiU  immediately  process 
emergency  listings  for  any  species  of 
fish,  wildlife,  or  plant  that  faces  a 
significant  and  imminent  risk  to  its 
weU-being  imder  the  emergency  listing 
provisions  of  section  4(b)(7)  of  the  Act. 
This  would  include  preparing  a 
proposed  rule  to  Ust  the  species.  Every 
petition  to  Ust  a  species  or  reclassify  a 
threatened  species  to  endangered  wiU 
be  reviewed  in  order  to  determine 
whether  an  emergency  situation  exists. 
If  the  initial  review  indicates  an 
emergency  situation,  the  action  will  be 
a  Priority  1  action  and  an  emergency 
rule  to  list  the  species  will  be  prepared 
immediately.  Emergency  listings  are 
effective  for  240-  days.  A  proposed  nde 
to  list  the  species  is  usually  pubUshed 
concurrentiy  with  the  emergency  rule  to 
ensure  that  the  final  Usting  and  full 
protection  of  the  Act  are  estabUshed 
before  the  240-day  emergency 
protection  expires.  If  the  initial  review 
does  not  indicate  that  emergency  Usting 
is  necessary,  processing  of  the  petition 
v>rill  be  assigned  to  Priority  4  as 
discussed  below. 

Priority  2 — Processing  Final  Decisions 
on  Proposed  Listings 

Proposed  species  are  just  one  step 
away  from  receiving  the  most  important 
protections  under  the  Act.  The  majority 
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of  the  unresolved  proposed  species  face 
high-magnitude  threats.  By  focusing  our 
efforts  on  completing  final 
determinations,  we  can  provide  the 
maximum  conservation  benefits  to  the 
largest  numbers  of  those  species  that  are 
in  greatest  need  of  the  Act's  protections. 
As  proposed  listings  are  reviewed  and 
processed,  they  will  be  completed 
through  publication  of  either  a  final 
listing  or  a  withdrawal  of  a  proposed 
listing.  Completion  of  a  withdrawal  may 
not  appear  consistent  with  the 
conservation  intent  of  this  guidance. 
However,  once  a  determination  not  to 
make  a  proposed  listing  final  has  been 
made,  publishing  the  withdrawal  of  the 
proposed  listing  takes  minimal  time  and 
appropriations.  Thus,  it  is  more  cost 
effective  and  efficient  to  bring  closure  to 
the  proposed  listing  than  it  is  to 
postpone  the  action  and  take  it  up  at 
some  later  time. 

Priority  3 — Resolving  the  Conservation 
Status  of  Candidate  Species  (Resulting 
in  a  New  Proposed  Rule  or  a  Candidate 
Removal) 

The  publication  of  new  proposals 
(candidate  conservation  resolution)  to 
add  species  to  the  lists  of  threatened 
and  endangered  species  has  significant 
conservation  benefit.  Pursuant  to  the 
1983  listing  priority  guidelines, 
proposed  rules  dealing  with  taxa 
believed  to  face  inmiinent,  high- 
magnitude  threats  have  the  highest 
relative  priority  within  Priority  3.  If  an 
emergency  situation  exists,  the  species 
will  be  elevated  to  Priority  1.  Proposed 
listings  that  cover  multiple  species 
facing  high-magnitude  threats  have 
priority  over  single-species  proposed 
rules  unless  we  have  reason  to  believe 
that  the  single-species  proposal  should 
be  processed  first  to  avoid  possible 
extinction.  Proposed  listings  for  species 
facing  high-magnitude  threats  that  can 
be  quickly  completed  have  higher 
priority  than  proposed  rules  for  species 
with  equivalent  listing  priorities  that 
require  extensive  work  to  complete. 

Issuance  of  a  new  proposed  listing  is 
the  first  formal  step  in  the  regulatory 
process  for  listing  a  species.  It  provides 
some  protection  in  that  all  Federal 
agencies  must  "confer"  with  us  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  proposed 
species.  The  resolution  of  a  candidate 
species'  conservation  status  will  be 
accomplished  through  the  publication 
of  new  proposed  rules  or  the  processing 
of  candidate  removal  forms  (which, 
when  signed  by  the  Director,  remove 
species  from  the  candidate  list). 
Candidate  species  include  species 
petitioned  for  listing,  for  wtdch  the 
Service  has  made  a  warranted  but 


precluded  finding  pursuant  to  section 
4(b)(3)(iii)oftheAct. 

Priority  4 — ^Processing  Administrative 
Findings  on  Petitions  to  Add  Species  to 
the  Lists  and  Petitions  Reclassify 
Species 

The  processing  of  90-day  petition 
findings  and  12-month  petition  findings 
to  add  species  to  the  lists  or  reclassify 
species  will  be  Priority  4  activities. 
Once  a  90-day  petition  finding  is 
published,  we  will  make  every 
reasonable  effort  to  complete  the  12- 
month  finding  in  the  appropriate  time 
frame.  When  it  is  practicable  for  us  to 
complete  a  90-day  finding  within  90 
days,  we  are  statutorily  afforded  a  12- 
month  period  itom  the  receipt  of  a 
petition  to  completion  of  the  12-month 
finding.  However,  in  those  cases  in 
which  it  is  not  practicable  for  us  to 
complete  a  90-:day  finding  within  90 
days  of  receipt  of  the  petition,  after  the 
90-day  finding  is  completed,  we  will 
require  9  months  to  complete  a 
thorough  biological  status  review  and 
issue  a  12-month  finding, 

Allocatiiig  Listing  Resources  Among 
Regions 

We  allocate  the  listing  appropriation 
among  our  seven  Regions  based  strictly 
on  the  number  of  proposed  and 
candidate  species  for  which  the  Region 
has  lead  responsibility,  with  the 
exception  of  providing  Tninimiiin 
"capability  funding"  for  each  Region. 
The  objective  is  to  ensure  that  those 
areas  of  the  country  with  the  largest 
percentage  of  known  imperiled  species 
will  receive  a  correspondingly  high 
level  of  listing  resources.  Oiu' 
experience  in  administering  the  Act  for 
the  past  two  decades  has  shown, 
however,  that  we  need  to  maintain  at 
least  a  minimal  Usting  program  in  each 
Region  in  order  to  respond  to 
emergencies  and  to  retain  a  level  of 
expertise  that  permits  the  overall 
program  to  function  effectively  over  the 
longer  term,  thus  the  "capability 
funding"  to  each  Region.  In  the  past, 
when  faced  with  seriously  imeven 
workloads,  we  have  experimented  with 
reassigning  workloads  from  heavily 
burdened  Regions  to  less  burdened 
Regions.  This  approach  has  proven  to  be 
very  inefficient  because  the  expertise 
developed  by  a  biologist  who  works  on 
a  species'  listing  is  useful  in  recovery 
planning  and  other  conservation 
activities  for  that  species.  Additionally, 
biologists  in  a  Region  are  familiar  with 
other  species  in  that  Region  that  interact 
with  the  species  proposed  for  hsting, 
and  that  knowledge  is  useful  in 
processing  a  final  decision.  For  these 
reasons,  we  have  found  it  unwise  to 


reassign  one  Region's  workload  to 
personnel  in  another  Region.  Because 
we  must  maintain  a  listing  program  in 
each  Region,  Regions  with  few 
outstanding  proposed  hstings  may  be 
able  to  address  more  lower  priority 
listing  actions,  while  Regions  with 
many  outstanding  proposed  Ustings  will 
use  most  of  their  aUocated  funds  on 
Priority  2  actions  (finaUzing  proposed 
hstings)  or  Priority  3  actions 
(completing  new  proposals  to  add 
species  to  the  Usts).  It  is  the 
responsibility  of  individual  Regions  to 
recognize  their  workloads  and  backlogs 
and  undertake  priorities  (1—4)  as  their 
regional  workloads  permit.  We  will 
provide  critical  habitat  funding  on  a 
project  by  project  basis  in  FY  1999. 

Addressing  Matters  in  Litigation 

The  numerous  statutory 
responsibihties  we  bear  under  the  Act 
do  not  come  with  an  unlimited  budget. 
We  are  sometimes  required  to  make 
painful  choices  about  how  to  prioritize 
carrying  out  those  statutory 
responsibihties  in  order  to  make  the 
best  use  of  our  limited  resources.  Under 
these  circumstances,  technical 
compliance  with  the  Act  with  respect  to 
one  species  can  mean  &ilure  to  comply 
with  the  technical  requirements  of  the 
Act  for  another  species.  This  guidance 
is  part  of  a  continuing  effort  to  strive  to 
achieve  compliance  with  the  Act  in  the 
manner  that  best  fulfills  the  spirit  of  the 
Act,  using  our  best  scientific  expertise. 

Individuals  or  organizations 
occasionally  bring  suit  against  us  for 
faihng  to  carry  out  specific  actions  with 
regard  to  specific  species.  Many  of  these 
suits  question  our  judgment  and 
priori^es,  and  seek  compliance  with  the 
Act  ih  circiunstances  that  do  not,  in  the 
judgment  of  the  Service,  lead  to  the  best 
use  of  our  resources  to  provide  the 
maximum  conservation  benefit  to  all 
species.  In  many  of  the  outstanding 
section  4  matters  currently  in  litigation, 
the  effect  of  what  the  plaintiff  seeks  is 
to  require  us  to  postpone  or  sacrifice 
conservation  actions  that  we  believe 
would  have  major  conservation  benefits 
in  favor  of  actions  that  we  believe 
would  have  lesser  conservation  benefits. 

In  no  case  will  we  adjust  our 
biological  priorities  to  reflect  the  threat 
of  litigation.  We  have  sought  and  will 
continue  to  seek  bom  the  courts 
recognition  of  our  need  to  allocate  our 
limited  listing  budget  so  as  to  best  fulfill 
the  spirit  of  the  Act.  We  will,  of  course, 
obey  any  outstanding  court  orders. 

Public  Comments  Solicited 

We  intend  that  any  action  resulting 
from  this  proposed  guidance  be  as 
acciuate  and  as  effective  as  possible. 
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Therefore,  any  suggestions  from  the 
pubhc,  concerned  governmental 
agencies,  the  scientific  community, 
environmental  groups,  industry, 
commercial  trade  entities,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  guidance  are  hereby 
solicited.  We  will  take  into 
consideration  any  comments  and 
additional  information  received  and  we 
will  announce  final  guidance  after  the 
close  of  the  public  comment  period  and 
as  promptly  as  possible  after  all 
comments  have  been  reviewed  and 
analyzed.  The  Final  FY  1998  and  FY 
1999  Listing  Priority  Guidance  will 
remain  in  effect  imtil  publication  of  the 
Final  FY  1999  and  FY  2000  Listing 
Priority  Guidance. 

Executive  order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  imderstand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  etseq. 

Dated:  April  2. 1999. 
Jamie  Rappaport  Qark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-12783  Filed  5-1&-99:  8:45  am] 
BH-UNQ  CODE  4310-C6-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[AZA-O30-161(M)0-2&-2Z;  AZPHX077416] 

Arizona:  ClaMification  and 
Sagragation  of  landa  in  Mohave 
County,  Arizona 

AGENCY:Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Pursuant  to  the  Act  of 
February  27, 1936  (49  Stat  1144)  and  the 
Recreation  and  Public  Purpose  Act  43 
U.S.C.  869,  et  seq.,  and  the  regulatiojis 
at  43  CFR  2741.5(f),  the  following  public 
land  in  Mohave  County,  Arizona  has 


been  found  suitable  for  lease  or 
conveyance  for  public  park,  recreational 
and  other  mimicipal  purposes. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  20  N..  R.  15  W., 
Sec.  20,  Mineral  Survey  4515. 

Containing  20  acres  more  or  less. 

ADDRESSES:  Comments  may  be 

submitted  to  the  Kingman  Field  Office, 

2475  Beverly  Ave.  Kingman,  Arizona 

86401. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

Wadsworth,  Realty  Speciahst  (520)  692- 

4437. 

SUPPLEMENTARY  INFORMATION:  The  lands 

are  not  needed  for  Federal  purposes. 

Lease  or  conveyance  is  consistent  with 

current  BLM  land  use  planning  and 

would  be  in  the  public  interest. 

The  patent  or  lease,  when  issued,  will 
be  subject  to: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals. 

3.  A  reservation  of  all  the  minerals  to 
the  U.S. 

4.  A  reservation  for  Right-of-Way 
AZA-22645,  Hualapai  Moimtain  Road 
granted  to  Mohave  Coimty. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  described 
above  will  be  segregated  from 
appropriation  imder  the  public  land  and 
mineral  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposal  to  the 
address  above. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  efi^ective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
Jobn  C.  Jamrog, 

Program  Manager,  Nonrenewable. 
[FR  Doc.  99-12720  Filed  5-19-99;  8:45  am) 

BILUNG  CODE  4310-32-U 


DEPARTMENT  OF  THE  INTERIOR 
Bueau  of  Land  Management 

[NM-050-1 430-00] 

Temporary  Emergency  Cioaure  of 
Public  Land,  Socorro  County,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Temporary  emergency  closure 
of  public  Land. 


SUMMARY:  Notice  is  hereby  given  that 
effective  May  12, 1999,  the  Socorro 
Field  Office  is  implementing  a 
temporary  emergency  closure  of  certain 
public  land  described  as: 

New  Mexico  Principal  Meridian 

T.  2N.,'"R.4E, 
Sec.  3,  lots  1  and  2 

Sec.  10,  lots  1,  2,  3  and  4,  Ei/iNEV4,  SEV4 
Sec.  11,  NEV4SWV4,  SV2SWV4 
Sec.  14,  ^JWV4NWV4 
Sec.  15,  NV2NEV4. 

This  order  temporarily  closes  the 
subject  land  to  pubhc  use  and  access. 
The  closure  is  implemented  under  Title 
43  Code  of  Federal  Regulations,  Subpart 
8364,  which  authorizes  the  authorized 
officer  to  issue  an  order  to  close 
designated  public  land  to  protect 
persons,  property,  and  public  lands  and 
resources.  Persons  that  are  exempt  from 
this  closure  are  any  Federal,  State  or 
local  office,  or  member  of  any  organized 
rescue  or  fire  fighting  force  in  the 
periormance  of  an  official  duty,  or  any 
person  authorized  or  permitted  in 
writing  by  the  BLM.  BLM  personnel 
conducting  official  duties,  cooperating 
agency  personnel,  and  contractors 
authorized  by  the  BLM  are  included  in 
the  exemption  from  this  order. 
DATES:  This  temporary  emergency 
closure  is  effective  May  24, 1999,  and 
will  remain  in  effect  until  rescinded  by 
the  authorized  officer. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Kate  Padilla,  Socorro  Field  Manager,  or 
Jon  Hertz.  Assistant  Field  Manager,  198 
Neel  Avenue,  NW,  Socorro.  NM  87801, 
telephone  (505)  835-0412. 
SUPPLEMENTARY  INFORMATION:  Violations 
of  this  closure  are  punishable  by  fines 
not  to  exceed  $1 ,000  and/or 
imprisonment  not  to  exceed  1  year.  This 
temporary  action  is  taken  to  protect 
persons,  properties,  and  public  land 
resources.  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
affected  land  are  available  from  the 
Socorro  Field  Office. 

Dated:  May  12, 1999. 
Jon  Hertz, 

Assistant  Field  Manager. 

(FR  Doc.  99-12737  Filed  5-19-99;  8:45  am] 

NLUNG  COOE  4310-HW-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L,and  Management 

[WY-921-41-1310;  WYW84547] 

Notice  of  Propoaad  Reinstatement  of 
Terminated  Oil  and  Gaa  l-ease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 


3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW84547  for  lands  in  Campbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  tenns  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sections  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW84547  effective  January  1, 
1999,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  j.  Letvis, 
Chief,  Leasable  Minerals  Section. 
[FR  Doc.  99-12732  Filed  5-19-99;  8:45  am] 

BILLING  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-1910-40411 ES-S0272.  Group  101. 
Arkansas] 

Notice  of  Filing  of  Plat  of  Survey; 
Arkansas 

The  plat  of  the  dependent  resurvey  of 
the  north  and  east  boundaries,  portion 
of  the  south  boundary,  a  portion  of  the 
subdivisional  lines,  and  Township  15 
North,  Range  18  West,  5th  Principal 
Meridian,  Arkansas,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m.,  on  June  25, 1999. 

The  survey  was  requested  by  the 
National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  June  25, 1999. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  May  11, 1999. 
Joseph  W.  Beaudin, 

Chief  Cadastral  Suiveyor. 

[FR  Doc.  99-12733  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-191(M041]  ES-«027i;  Group  102, 
Arkansas] 

Notice  of  Filing  of  PM  of  Survey; 
Arkansas 

The  plat  of  the  dependent  resurvey  of 
the  portion  of  the  subdivisional  lines, 
and  the  subdivision  of  section  31, 
Township  16  North,  Range  18  West,  5th 
Principal  Meridian,  Arkansas,  will  be 
officially  filed  in  Eastern  States 
Springfield,  Virginia  at  7:30  a.m.,  on 
June  25, 1999. 

The  survey  was  requested  by  the 
National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  June  25, 1999. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  May  11, 1999. 
Joseph  W.  Beaudin, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  99-12734  Filed  5-19-99;  8:45  am) 
BIUJNG  CODE  431IMU-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Alshabkhoun,  Civ.  No. 
98-C-583-S  (W.D.  Wi.)  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Wisconsin  on  May  7, 
1999.  This  case  arises,  and  proposed 
Consent  Decree  secures  relief,  imder  the 
Clean  Water  Act,  33  U.S.C.  1251-1387. 

The  proposed  Consent  Decree  would 
provide  for  prohibitions  of  future 
violations  of  the  provision  of  the  Clean 
Water  Act.  In  addition,  the  decree 
would  provide  for  the  full  restoration  of 
the  violation  area  to  the  conditions 
which  existed  prior  to  January  1994,  as 
well  as  a  $225,000  penalty  imder  the 
Clean  Water  Act  to  be  paid  by 
Defendants  Alshabkhoun  and  A&A 
Farms. 

The  Department  of  Justice  will 
receive,  imtil  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
United  States  Department  of  Justice, 
Assistant  Attorney  General, 


Environment  and  Natural  Resources 
Division.  601  D  Street,  N.W.,  Suite  8000, 
Washington  D.C.,  20004,  to  the  attention 
of  Lewis  M.  Barr,  Senior  Trail  Coimsel, 
Environmental  Defense  Section,  and 
should  refer  to  United  States  v. 
Alshabkhoun,  Civ.  No.  98-C-583-S 
(W.D.  Wi.),  and  to  DJ  Reference  No.  90- 
5-1-1-4485. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Western 
District  of  Wisconsin,  United  States 
Courthouse,  120  North  Henry  St., 
Madison,  WI  53703-2559,  during 
regular  business  hours,  or  copies  maybe 
requested  from  Lewis  M.  Barr  at  (202) 
514-4206. 
Letitia  J.  Grishaw, 

Chief  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-12721  Filed  5-19-99;  8:45  am] 

BHXmQ  CODE  4410-1S-M    ' 


DEPARTMENT  OF  JUSTICE 

Antitrust  DMskm 

Notice  Pursuant  to  the  Natk>ruil 
Cooperative  Research  and  Productkx) 
Act  of  1993— The  Asymmetrical  Digital 
Subscriber  Une  Form  ("ADSL") 

Notice  is  hereby  given  that,  on 
December  8, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Asymmetrical  Digital  Subscriber  Line 
Forum  ("ADSL")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  General  Datacom, 
Middlebiuy,  CT;  Hekimain  Laboratories, 
Rockville,  MD;  Hitachi,  Norcross,  GA; 
Integrated  Device  Technology,  Santa 
Clara,  CA;  KTL,  Amhem,  The 
Netherlands;  Marconi  S.p.A.,  Genoa, 
Italy;  National  Semiconductor,  Santa 
Clara,  CA;  Netcom  Systems,  Chatsworth, 
CA;  Racal  Data  Group,  Sunrise,  FL; 
Raychem,  Menlo  Park,  CA;  Torrent 
Networking,  Silver  Spring,  MD; 
VideoGate,  Charlotte,  NC;  Yurie 
Systems,  Landover,  MD;  KPN  Telecom, 
Den  Hagg,  The  Netherlands; 
STMicroelectronics,  St.  GenispouiUy. 
France;  and  Cabletron  Systems, 
Piscataway,  NJ  have  been  added  as 
parties  to  this  venture.  Also,  SGS- 
Thomson,  St.  GenispouiUy,  France;  and 
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Ariel,  Cranbeny,  NJ  have  been  dropped 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The 
Asymmetrical  Digital  Subscriber  Line 
Forum  ("ADSL")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  15. 1995,  The  Asymmetrical 
Digital  Subscriber  Line  Forum  ("ADSL") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  25, 1995  (60  FR 
338058). 

The  last  notification  was  filed  with 
the  Department  on  Jime  10, 1996.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robuubn, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12722  Filed  5-19-99;  8:45  am] 

BILLING  COOE  4419-1 1-M 


DEPARTMENT  OF  JUSTICE 

AntitnMt  Division 

Node*  Pursuant  to  ttM  Matlonal 
Coopswtiv.Rsssarch  and  Production 
Act  of  1993— The  ATM  Forum 

Notice  is  hereby  given  that,  on  April 
22, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  ATM  Forum 
("AT^")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  the  following  organizations 
have  joined  ATM:  ACACIA,  Saint-Peray, 
France;  and  StorageTek  (Storage 
Technology  Corporation),  Brookljm 
Park,  MN.  The  following  members  have 
changed  their  names:  ATM  Ltd.  to 
Virata  Ltd,  Cambridge,  United  Kingdom; 
Hitachi  Telecom  to  Hitachi,  Norcross, 
GA;  Information  Technology  Institute  to 
Kent  Ridge  Digital  Labs,  Singapore; 
Integrated  Telecom  Technology,  Inc.  to 
IgT,  Gaithersburg,  MD;  NASA  Ames 
Research  Center  to  NASA  Lewis 
Research  Center,  Moffettfield,  CA; 
Network  General  Corporation  to 
Network  Associates,  Inc.,  MenIo  Park, 
CA;  Lockheed  Martin  Corporation  to 
Lockheed  Martin 


Telecommunications — Interactive 
Technology  Center,  Suimyvale,  CA.  The 
following  have  changed  their 
membership  firom  principal  to  auditing 
members:  Digital  link  Corporation, 
Simnyvale,  CA;  DiviCom  Inc.,  Milpitas, 
CA;  Efficient  Networks,  Inc.,  Dallas,  TX; 
Qualcomm  Incorporated,  San  Diego,  CA; 
Switched  Network  Technologies,  Inc., 
Plymouth,  MN;  Linmor  Technologies, 
Inc.,  Nepan,  Ontario,  CANADA;  and 
Xedia  Corporation,  Litdeton,  MA.  The 
following  have  changed  their 
membership  from  auditing  to  principal 
members:  AMCC  (Applied  Micro 
Circuits  Corporation),  San  Diego,  CA; 
Fondazione  Ugo  Bordoni,  Roma,  Italy; 
Audiocodes  Ltd,  Yehuda,  Israel;  Secant 
Network  Technologies,  Inc.,  Triangle 
Park,  NC;  NDS,  Hampshire.  United 
Kingdom;  Ficon  Technology, 
Woodbridge,  NJ;  and  Booz  Allen  k 
Hamilton,  McLean,  VA.  Also.  Allied 
Telesyn  hit'l  Corp.,  Morrisville.  NC; 
Apple  Computer,  Inc.,  Cupertino,  CA; 
Asahi  Chemical  Industry,  Tokyo,  Japan; 
Ascom  AG,  Bern,  Switzeriand;  Bull, 
Echirolles  Cedex,  France;  CompuServe, 
Inc.,  Columbus,  OH;  David  Samoff 
Research  Center,  Princeton,  NJ;  Digital 
Equipment  Corp.,  Littleton,  MA;  Exar 
Corporation,  Fremont,  CA;  First  Viitaal 
Corporation,  Santa  Clara,  CA; 
Honeywell  Inc.,  Richardson,  TX;  KDD, 
Inc.,  Tokyo,  Japan;  Worldcom  Inc., 
Tulsa,  OK;  National  Semiconductor 
Corporation,  Santa  Clara,  CA;  Natural 
Microsystems  Corp.,  Framingham,  MA; 
Netrix  Corporation,  Hemdon,  VA; 
Network  Systems  Corp.,  Minneapolis, 
MN;  Novell.  Inc.,  San  Jose,  CA;  OUivetti 
Research  Ltd.,  Cambridge,  United 
Kingdom;  Panduit  Corporation,  Tinley 
Park,  IL;  Racal-Datacom,  Inc.,  Simrise, 
FL;  Scientific- Atlanta,  Inc.,  Norcross, 
GA;  SGS-Thomson  Microelectronics,  St. 
Genis  Pouilly,  France;  Siecor 
Corporation,  Hickory,  NC;  Spectran 
Specialty  Optics  Co.,  Avon,  CT; 
Standard  Microsystems  Corporation, 
Irvine,  CA;  Symbionics  Ltd.,  Cambridge, 
United  Kingdom;  Telenetworks, 
Petaluman,  CA;  Telstra  Corp.,  Clayton, 
Australia;  Texas  Instruments,  Inc., 
Sherman,  TX;  Toray,  Inc.,  Nagoya, 
Japan;  Unisource  Business  Networks, 
Stockholm,  Sweden;  Verilink 
Corporation,  San  Jose,  CA;  VLSI 
Technololgy,  Inc.,  San  Jose,  CA; 
Whittaker  Communications 
Incorporated,  Santa  Clara,  CA;  Boston 
Optical  Fiber  Inc.,  Westborough,  MA; 
Hekimian  Laboratories  Inc.,  Rockville, 
MD;  Microm  Communications  Corp., 
Simi  Valley,  CA;  Asahi  Glass  Co.,  Ltd., 
Tokyo,  Japan;  Softcom  Microsystems, 
Inc.,  Fremont,  CA;  Leviton  Telcom, 
Botheil,  WA;  USC/Information  Sciences 


Institute,  Arlington,  VA;  Vertel 
Corporation,  Woodland  Hills,  CA; 
Global  One,  Reston,  VA;  LGIC,  Anyang, 
Korea;  CelUT  Inc.,  Miami,  FL;  and 
Virginia  Technology  University, 
Blacksburg,  VA  have  been  dropped  as 
parties  to  this  ventiire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  ATM  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  19, 1993,  ATM  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  2, 1993  (58  FR  31415). 

The  last  notification  was  filed  with 
the  Department  on  July  24, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  30, 1997  (62  FR 
51145). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
{FR  Doc.  99-12726  Filed  5-19-99;  8:45  am] 

HLUNG  COOE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CommereeNet 
Consortium 

Notice  is  hereby  given  that,  on 
February  22, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  etseq.  ("the  Act"), 
CommereeNet  Consortium  (the 
"Consortiiun")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  PartNet  Inc.,  Salt  Lake  City, 
LTT;  E-lysium  Transaction  Systems,  Inc., 
Miami,  FL;  ClearCommerce  Corporation, 
Austin,  TX;  Papricom  Technologies, 
Netanya,  Israel;  Baxter  International, 
Deerfield,  IL;  Ariba  Technologies, 
Sunnyvale,  CA;  General  Magic, 
Simnyvale,  CA;  and  NEC  Corporation, 
Littletown,  MA  have  joined  the 
Consortium  as  Portfolio  members. 
MarketFirst  Software,  Mountain  View, 
CA  has  joined  the  Consortium  as  a  Core 
member.  Also,  NetAlive  Inc.,  Redwood 


City,  CA;  Nikko  System  Center,  LTD, 
Los  Altos,  CA;  Smart  Valley,  Santa 
Clara,  CA;  and  Un wired  Planet,  Inc., 
Redwood  Shores,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 
Consortium  filed  its  original  notification 
pm^uant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  January  22, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12730  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcii  and  Production 
Act  of  1993— Corporation  for  National 
Research  Initiatives— Cross  Industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on 
January  20, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Corporation  for  National  Research 
hiitiatives  ("CNRI")  has  filed  written 
notifications  simultaneously  witfi  the 
Attorney  General  and  the  Federal  Trade 
Committee  disclosing  changes  in  the 
membership  of  the  Cross  Industry 
Working  Team  Project  ("XIWT").  The 
notifications  were  filed  for  the  piupose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  additional  party  has 
become  a  Primary  Member  of  XIWT: 
Kaiser  Permanente,  Pasadena,  CA. 
Apple  Computer,  Cupertino,  CA;  NEC 
USA,  Mellville,  NY;  and  Silicon 
Graphics,  Mountain  View,  CA  have 
been  dropped  as  Primary  Members  of 
XIWT.  Also,  Fujitsu,  Raleigh,  NC; 
Prodigy,  White  Plains,  NY;  3Com,  Santa 
Clara,  CA;  and  RealNetworks,  Seattle, 
WA  have  been  dropped  as  Associate 
Members  of  XIWT. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  September  28, 1993,  CNRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  17, 1993  (58  FR    -  . 
66022). 

The  last  notification  was  filed  with 
the  Department  on  February  11, 1998.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12724  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  44ia-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum  ("ECTF') 

Notice  is  hereby  given  that,  on 
November  19, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Enterprise  Computer  Telephony  Fonmi 
("ECTF")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Advanced  Telephony  LLC, 
Altadena,  CA;  Philips  Speech 
Processing,  Hilversum,  The 
Netherlands;  Nokia 

Telecommunications,  Helsinki,  Finland; 
and  Nortel  Networks,  Nashville,  TN 
have  become  Principal  Members. 
Converse  Network  Systems,  Andover, 
MA;  BST  Communication  Technology, 
GuangZhou.  CHINA;  ERNI  Components. 
Chester,  VA;  Nitsuko  Corporation, 
Cupertino,  CA;  Xiox  Corporation, 
Manchester,  NH;  and  Systems 
Integration  Ltd.,  Aldermaston,  England 
have  become  Auditing  Members.  Also, 
Nortel,  Nashville,  TN  has  been  dropped 
as  a  Principal  Member.  Philips  Speech 
Processing,  Hilversum,  The 
Netherlands;  and  Nokia 
Telecommimications,  Helsinki,  Finland 


have  been  dropped  as  Auditing 
Members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Enterprise 
Computer  Telephony  Forum  ("ECTF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1996,  Enterprise 
Computer  Telephony  Form  ("ECTF") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  13, 1996  (61  FR 
22074). 

The  last  notification  was  filed  with 
the  Department  on  March  20, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  29,  1999  (64  FR  4706). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12725  Filed  5-19-99;  8:45  am] 

BtLUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-Fuel  Cell 
Commercialization  Group 

Notice  is  hereby  given  that,  on  March 
19, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Fuel  Cell 
Commercialization  Group  ("FCCG")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Florida  Municipal  Power 
Agency,  Orlando,  FL  has  been  dropped 
as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Fuel  Cell 
Conunercialization  Group  ("FCCG") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.. 

On  September  21, 1990,  Fuel  Cell 
Commercialization  Group  ("FCCG") 
filed  its  original  notification  pursuant  to 
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Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  October  16, 1991  (56 
FR  51917). 

The  last  notification  was  filed  with 
the  Department  on  April  2, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  24,  1998  (63  FR  39901). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrvst  Division. 
[FR  Doc.  99-12727  Filed  5-19-99;  8:45  am] 
BNJJNG  CODE  4410-1 1-M 


DEPARTMEMT  OF  JUSTICE 

Antitrust  Division 

HtAiCB  Pursuant  to  the  National 
Cooperativs  Rsssarch  and  Production 
Act  of  1993— Gas  UUIization  Research 
Forum  ("GURF") 

Notice  is  hereby  given  that,  on  March 
9, 1999,  piirsuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Gas  Utilization 
Research  Forum  ("GURF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  cirounstances.  Specifically, 
Canadian  Petroleum  Ltd.,  Calgary, 
Alberta.  Canada;  and  Energy 
International.  Pittsburgh,  PA  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Gas 
Utilization  Research  Forum  ("GURF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.  Information  regarding 
membership  in  "GURF"  may  be 
obtained  from  Dennis  Winegar,  Vice 
President,  International  Marketing  & 
Business  Development,  Texaco  Global 
Gas  and  Power,  111  Bagby  Street, 
Houston,  TX  77002.  Telephone  (713) 
752-7654,  Fax  (713) 752-4681. 

On  December  19, 1990,  Gas 
Utilization  Research  Forum  ("GURF") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  to  Section  6(b)  of  the 
Act  on  January  16,  1991  (56  FR  1655). 

The  last  notification  was  filed  with 
the  Department  on  February  2, 1999.  A 


notice  has  not  yet  been  pubhshed  in  the 
Federal  Register. 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12728  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  441»-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
CooperatWe  Research  and  Production 
Act  of  1993— Health  informatics 
Initiath^e  Consortium 

Notice  is  hereby  given  that,  on 
January  26, 1999,  pursuant  to  Section 
6(a)  of  the  Nationsil  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Health  Informatics  Initiative  Consortium 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  its  intention  to 
disband.  Specifically,  as  of  November 
30, 1998,  said  project  was  completed 
and  the  consortiimi  and  its  steering 
committee  have  disbanded.  The 
Participation  Agreement,  which  formed 
the  basis  for  all  authority  and  action  by 
the  consortium,  is  no  longer  in  effect. 
Accordingly,  The  Koop  Foimdation 
Incorporated  (KFI),  as  convener,  has  no 
further  legal  authority  to  act  with 
respect  to  this  project  and  has  no 
ownership  in  any  product  of  the  project. 
KFI  will  continue  to  maintain  its  books 
and  records  relating  to  its  activities  and 
responsibilities  as  convener.  KFI  will 
respond  to  any  questions  concerning  its 
responsibilities  under  the  Participating 
Agreement.  KFI  is  aware  of  no  legal 
authority  which  would  assign  to  KFI 
any  present  or  future  rights,  privileges, 
duties  or  responsibilities  .with  respect  to 
any  aspect  of  this  project. 

On  March  30. 1995,  Health 
Informatics  Initiative  Consortiimi  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  28, 1995  (60  FR 
33432). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-12729  Filed  5-19-99;  8:45  am] 
BILLING  CODE  4410-01-M 


DEPARTIMENT  OF  JUSTICE 

Antitrust  Dh/ision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993— United  Technologies 
Research  Center  ("UTRC") 

Notice  is  hereby  given  that,  on  March 
11, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  United  Technologies 
Research  Center  ("UTRC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circimistances.  Specifically, 
United  Technology  Corporation,  acting 
through  United  Technologies  Research 
Center  ("UTC"),  East  Hartford,  CT;  The 
University  of  Connecticut  ("UConn"), 
Storres,  CT;  Elf  Aquitaine  ("Elf),  Paris 
La  Defense  Cedex,  France;  Ford  Motor 
Company  ("Ford"),  Dearborn,  MI;  Tyco 
Printed  Circuit  Group  Inc.  ("Tyco"), 
Stafford  Springs,  CT;  and  Minnesota 
Mining  and  Manufacturing  ("3M"), 
Austin,  TX  have  been  added  as  parties 
to  this  venture. 

•  No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Untied 
Technologies  Research  Center  ("UTOC) 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  July  29, 1996,  United 
Technologies  Research  Center  ("UTRC") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  20, 1996  (61 
FR  43077). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  9»-12723  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  441fr-11-M 


DEPARTiMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Acthrities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  extension  of  a  currently 
approved  collection;  application  for 


employment/Federal  Bureau  of 
Investigation. 
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The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  The  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
March  16, 1999,  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  June  21, 1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  the 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Comments  may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street.  NW,  Washington,  DC  20530. 

Written  comments  and  suggestions 
firom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  function  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Employment/Federal 
Bureau  of  Investigation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 


Department  of  Justice  sponsoring  the 
collection:  Form:  FD-140.  Federal 
Bureau  of  Investigation,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  of 
households.  Other:  None.  The 
AppUcation  for  Employment,  FD-140,  is 
utilized  to  collect  pertinent  background 
information  on  all  applicants  for  FBI 
positions.  The  FD-140  is  issued  in  lieu 
of  Standard  Form  86.  Questionnaire  for 
National  Secxuity  Positions,  to  address 
suitability  and  security  concerns  beyond 
the  scope  of  the  SF-86.  The  Authority 
to  Release  Information,  FD-406.  is  also 
incorporated  into  the  FD-140  to  obtain 
necessary  records. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  response: 
Approximately  50,000  respondents,  at  8 
hours  per  response  (including  record- 
keeping). Total  annual  burden  hours 
requested  400,000. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  400,000 
annual  burden  houirs. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530,  or  via  facsimile 
at  (202) 514-1590. 

Dated:May  17, 1999. 
Robert  B.  Briggs, 

Clearance  Officer,  Department  of  Justice. 
(PR  Doc.  99-12701  Filed  5-19-99;  8:45  am] 

aiLUNQ  CODE  441(M»-M 


DEPARTMENT  OF  LABOR 

Mine  SafMy  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health;  PtiMic  Conferences 
for  Persons  Interested  in  Self-Rescuer 
Protection  and  Mine  Emergency 
Preparedness  in  the  Mining  industry 

AGENCY:  Mine  Safety  and  Health 
Administration  and  the  National 
Institute  for  Occupational  Safety  and 
Health. 

ACnON:  Notice  of  conferences. 


summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  will  host  a 
conference  on  issues  and  concerns 
related  to  self-rescuer  protection  in  the 
mining  industry.  In  addition,  MSHA 
will  host  a  conference  on  mine 
emergency  preparedness.  The 
conferences  will  run  concurrently.  The 
purpose  of  these  conferences  is  to 
provide  an  opportunity  for  an  exchange 
of  information  between  the  Agencies, 
self-rescuer  manufacturers,  mining 
industry  representatives,  labor 
representatives,  and  those  involved  in 
all  areas  associated  with  mine 
emergency  preparedness. 
DATES:  The  conferences  will  run 
conciurently  beginning  Tuesday,  June 
15  and  continue  through  Thursday,  June 
17, 1999. 

ADDRESSES:  The  conferences  will  be 
held  at  the  National  Mine  Health  and 
Safety  Academy  located  at  1301  Airport 
Road,  Beaver,  West  Virginia  (near 
Beckley,  West  Virginia). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Conley,  MSHA,  at  (703)  235-1358, 
or  Mr.  Robert  Stein,  NIOSH,  at  (304) 
285-5907. 

SUPPLEMENTARY  INFORMATION:  Tentative 
Self-Rescuer  Conference  Topics  are: 
NIOSH/MSHA  self-rescuer  certification 
&  quality  assurance  process;  NIOSH/ 
MSHA  long  term  self-rescuer  field 
evaluation  program;  NIOSH/MSHA  self- 
rescuer  service-life  plans  and  conditions 
of  use  requirements;  NIOSH/MSHA  self- 
rescuer  reliability  concerns  and  MSHA's 
revised  inspection  procedm«s;  and. 
Discussions  and  presentations  on  other 
mine  rescue  and  escape  technologies. 

Tentative  Mine  Emergency 
Preparedness  Conference  Topics  are: 
Review  of  material  firom  the  first  Mine 
Emergency  Preparedness  Conference  of 
January  1995;  Discussion  of  background 
and  research  accomplishments  to 
address  the  issues  identified  during  this 
first  conference;  Discussion  on  short 
term  objectives  MSHA  has  undertaken 
to  address  the  identified  issues, 
including  an  in-depth  review  of  MSHA 
policy  up-dates  and  changes  related  to 
mine  emergency  preparedness;  and, 
Disciission  on  long  term  objectives 
MSHA  should  consider  tmdertaking  to 
improve  and  strengthen  mine 
emergency  preparedness. 

The  conferences  will  be  open  to  all 
interested  parties.  MSHA  and  NIOSH 
will  provide  participants  an  opportunity 
to  ask  questions;  submit  written 
comments  they  wish  to  have  included 
in  the  record:  and  provide 
individuahzed  input  iato  the  changes  to 
the  applicable  regidations  and  policies 
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through  work-shops  and  break-out 
sessions.  We  encourage  manufacturers 
and  distributors  of  self-rescue  devices, 
mine  rescue  apparatus,  and  other 
equipment  that  can  be  utilized  to  aid  in 
mine  escape,  evacuation,  rescue,  and 
recovery  operations  to  attend.  We  will 
make  space  available  for  displays  of 
such  items  at  no  cost  to  the 
manufacturer  or  distributor. 

If  you  are  interested  in  attending 
either  conference,  you  should  register  in 
advance.  You  can  find  conference 
information,  including  a  registration 
form  and  tentative  topics,  at  the  MSHA 
Internet  site  (http://www.msha.gov/ 
EVENTS/SCSR/INTRb.HTM).  To 
register,  you  may  mail  or  fax  a 
completed  registration  form  to  (304) 
256-3251  or  contact  Cheryl  HofiEman  by 
electronic  mail  at 

CDHOFFMA@MSfM.GOV.  Room  and 
board  are  available  at  the  National  Mine 
Health  and  Safety  Academy  (the 
Academy).  Contact  the  Academy  at 
(304)  256-3252  for  details.  If  you  wish 
to  request  space  for  a  display  please 
contact  Mrs.  Jan  Keaton,  from  the 
Academy,  at  (304)  256-3234. 

Dated:  May  13, 1999. 
J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Dated:  May  17, 1999. 
Marilyn  A.  Fingerhut, 
Chief  of  Staff,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention. 
[FR  Doc.  99-12749  Filed  5-18-99;  1:33  pm] 
aiLLINa  CODE  451(M»-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haalth 
Admlniatratlon 

Naw  Pro|ect  Manager  Orientation 
Couraa 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACnON:  Notice  of  availability  of  funds 
and  request  for  cooperative  agreement 
applications. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
occasionally  awards  funds  to  nonprofit 
organizations  to  produce  short-term 
training  for  personnel  whose  work 
furthers  the  responsibilities  of  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  This  notice 
announces  the  Agency's  desire  to  enter 
into  a  cooperative  agreement  with  an 
educational  institution  currently 
providing  on-site  consultation  imder 
section  21(d)  of  the  Occupational  Safety 


and  Health  Act  of  1970  (29  U.S.C.  670) 
to  develop,  pilot,  and  produce  an 
orientation  course  for  new  Project 
Managers  of  21(d)  on-site  consultation 
projects.  The  notice  states  the  basics  of 
the  desired  agreement  and  provides 
information  about  how  to  get  detailed 
agreement  application  instructions. 
Section  21(b)  of  the  Occupational  Safety 
and  Health  Act  authorizes  this  action. 
DATES:  Applications  must  be 
postmarked  by  Jtine  30, 1999.  The 
agreement  period  will  run  from  August 
1, 1999,  through  July  31,  2001. 
ADDRESSES:  Completed  applications 
must  be  submitted  in  triplicate  to  the 
U.S.  Department  of  Labor— OSHA, 
Directorate  of  Federal-State  Operations, 
Office  of  Cooperative  Programs,  200 
Constitution  Avenue,  NW,  Room  N3700, 
Washington,  DC  20210,  marked 
ATTENTION:  E.  Tyna  Coles. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Tyna  Coles,  Director,  Office  of 
Cooperative  Programs,  200  Constitution 
Avenue,  NW,  Room  N3700,  Washington 
DC  20210,  telephone  (202)  693-2213, 
FAX  (202)  693-1671,  e-mail 
Tyna.CoIes@osha-no.osha.gov. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Purpose  of  the  Agreement? 

The  purpose  of  the  agreement  will  be 
to  develop  a  self-study  course  to  orient 
21(d)  Consultation  Project  Managers, 
especially  new  Project  Managers,  with 
basic  knowledge  and  management 
techniques  of  the  OSHA  on-site 
consultation  program.  The  course 
should  cover  all  of  the  objectives  listed 
in  the  document  "Project  Manager 
Orientation  Course — Statement  of 
Work"  which  will  be  sent  to  prospective 
applicants  along  with  the  detailed 
agreement  package  instructions. 

Who  Is  Eligible  To  Apply? 

Only  those  educational  institutions 
which  currently  deliver  21(d)  on-site 
consiiltation  services  under  cooperative 
agreements  with  OSHA. 

What  Can  Agreement  Funds  Be  Spent 
On? 

•  Developing  a  chart  to  illustrate  the 
major  goals  and  milestones  of  this 
project.  (A  preliminary  draft  of  the  chart 
must  be  included  with  the  agreement 
application.) 

•  Identifying  sources  of  course 
materials. 

•  Developing  trial  and  finished 
course  materials. 

•  Formatting  the  course  materials 
electronically. 

•  Designing  and  piloting  the 
orientation  course. 

•  Providing  four  training  sessions. 


Are  There  Restrictions  on  How 
Agreement  Funds  Can  Be  Spent? 

OSHA  will  not  provide  funding  for 
the  following  activities. 

1.  Any  activities  inconsistent  with  the 
goals  and  objectives  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

2.  Activities  inconsistent  with  the 
goal  and  objectives  of  the  OSHA  21(d) 
Consultation  Program. 

3.  Production,  publication  or 
reproduction  of  training  and 
educational  materials,  including 
programs  of  instruction,  which  have  not 
been  approved  by  OSHA. 

4.  Activities  which  provide  assistance 
to  workers  in  arbitration  cases  or  other 
actions  against  employers,  or  which 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 
against  Federal,  State  or  local 
governments. 

5.  Activities  directly  or  indirectly 
intended  to  generate  membership  in  the 
agreement  recipient's  organization. 

What  Other  Requirements  Are  There? 

1 .  OSHA  review  of  educational 
materials.  OSHA  will  review  all 
educational  materials  produced  by  the 
awardee  for  historical  and  technical 
acciuacy  during  development  and 
before  final  production  of  the  course  as 
an  interactive  CD-ROM. 

2.  OMB  and  regulatory  requirements. 
The  awardee  will  be  required  to  comply 
with  the  following  documents. 

•  OMB  Circular  A-1 3 3,  which 
provides  information  about  audit 
requirements. 

•  21  CFR  part  95,  which  covers  grant 
requirements  for  non-profit 
organizations,  including  universities. 
These  are  the  Department  of  Labor 
regulations  implementing  OMB  Cinnilar 
A-1 10. 

•  OMB  Circular  A-21,  which 
provides  information  about  allowable 
and  imallowable  costs  for  educational 
institutions. 

3.  Certifications.  All  applicants  will 
be  required  to  certify  to  a  drug-fr«e 
workplace  in  accordance  with  29  CFR 
part  98,  to  comply  with  the  New 
Restrictions  on  Lobbying  published  at 
29  CFR  part  93,  to  make  a  certification 
regardii^  the  debarment  rules  at  29  CFR 
part  98,  and  to  complete  a  special 
lobbying  certification. 

4.  Matching  share.  There  are  no 
matching  share  requirements  for  this 
cooperative  agreement.  The 
development  and  implementation  of 
this  course  will  be  accomplished  using 
only  federal  funds. 


How  Will  Applications  Be  Reviewed 
and  Rated? 

OSHA  personnel  will  review  and 
evaluate  each  application.  Following  the 
review  process,  OSHA  staff  may 
conduct  an  on-site  evaluation  of  highly 
rated  applicants  before  making  a 
recommendation.  The  final  selection 
will  be  made  by  the  Assistant  Secretary 
for  Occupational  Safety  and  Health. 

The  following  factors  will  be  used  in 
the  review  of  applications. 

1.  InstitutioncU  Experience  in  Training 
Government  Managers.  Reviewers  will 
look  for  evidence  that  the  university 
offers  seminars  in  public  administration 
or  other  nontraditional  teaching 
methods  (e.g.,  self-study)  to  motivate 
and  train  adults,  e.g.,  government 
employees  or  executives,  law 
enforcement  personnel. 

2.  Qualifications  of  Training 
Personnel.  Reviewers  will  look  for 
evidence  that  the  personnel  proposed 
have  training  and  experience  in 
curriculiun  design  and  adult  learning 
theory. 

3.  Program  Design.  Reviewers  will 
look  at  the  proposed  program  and 
budget  charts  for  evidence  that  the 
project  can  be  completed  in  the  time 
alloted,  that  there  will  be  adequate 
communication  among  the  course 
designers,  OSHA,  and  consultation 
projects  throughout  the  project,  and  that 
the  budget  is  reasonable  and  in 
compliance  with  instructions. 

How  Much  Money  Is  Available  for  the 
Course? 

$250,000  has  been  budgeted  for  this 
effort. 

How  Long  Will  the  Agreement  Run? 

The  agreement  period  is  for  24 
months,  from  August  1, 1999,  through 
July  31,  2001.  As  with  all  cooperative 
agreements,  either  party  may  terminate 
the  agreement  on  30  days  notice. 

How  Do  I  Get  an  Agreement 
Application  Package? 

Agreement  application  packages  may 
be  requested  from  the  Office  of 
Cooperative  Programs  at  (202)  693- 
2213. 

When  and  Where  Must  I  Send  the 
Application? 

Send  three  copies  of  each  application 
to:  Attention:  E.  Tyna  Coles,  U.S. 
Department  of  Labor— OSHA, 
Directorate  of  Federal-State  Operations, 
Office  of  Cooperative  Programs,  200 
Constitution  Avenue,  NW.  Room  N3700, 
Washington,  DC  20210. 

All  applications  must  be  postmarked 
by  Monday,  June  30, 1999.  Applicants 
are  encouraged  to  include  samples  of 
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relevant  previous  work,  but  one  copy  of 
any  sample  will  be  sufficient. 

How  WiU  I  Be  Told  If  My  AppUcation 
Was  Selected? 

You  will  be  notified  in  writing  that 
you  were  or  were  not  selected.  Notice  of 
selection  will  not  constitute  approval  of 
an  application  as  submitted.  OSHA  will 
negotiate  with  representatives  of  the 
selected  applicant  to  enter  into  a  21(b) 
cooperative  agreement  which  will  cover 
the  responsibilities  of  both  parties, 
including  program  components,  budget 
and  administrative  systems.  If 
negotiations  do  not  result  in  an 
acceptable  submission,  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  reserves  the  right  to  terminate 
the  negotiation  process  and  decline  to 
fund  the  proposal. 

Signed  at  Washington,  EX:.  this  10th  day  of 
May,  1999. 

Oiaries  N.  Jeffiess, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  9&-12781  Filed  5-19-99;  8:45  am] 

BILUNQ  CODE  4610-2S-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
Combined  Arts  Advisory  Panel 
IMeeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Opera  Section 
(Creation  &  Presentation  and  Planning  & 
Stabilization  categories)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
23-24, 1999.  The  panel  will  meet  from 
9:00  a.m.  to  5:30  p.m.  on  June  23  and 
from  9:00  a.m.  to  5:00  p.m.  on  June  24, 
in  Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506.  A  portion  of  this 
meeting,  from  3:15  p.m.  to  5:00p.m.  on 
Jime  24,  will  be  open  to  the  public  for 
a  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  5:30  p.m.  on 
Jxme  23rd  and  from  9:00  a.m.  to  3:15 
p.m.  on  June  24th,  are  for  the  piupose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 


(9)(B)  of  section  552b  of  Tide  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  paneb 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  pyermitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washiugton,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506.  or  caU  202/682-5691. 

Dated:  May  14. 1999. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  99-12703  Filed  5-19-99;  8:45  am) 

BUJNQ  CODE  7S37-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

TWenty-FIrst  Annual  Meeting  of  the 
Board  of  Directors;  Sunshine  Act 
Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday,  May 
24, 1999. 

PLACE:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street.  NW.,  Suite 
800,  Board  Room,  Washington,  E)C 
20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jeffrey  T.  Bryson,  General  Counsel/ 
Secretary,  (202)  220-2372. 
Jeffrey  T.  Brymn, 

General  Counsel/Secretary. 

[FR  Doc.  99-12914  Filed  5-18-99;  3:13  pmj 

BMJJNQCOOE  7570-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  5<M45  AND  5(M46] 

Texas  Utiltties  Electric  Comfiany; 
Comanche  Peak  Steam  Electric 
Station,  UnKs  1  and  2;  Correction  to 
Federal  Register  Notice 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  issued  a 
Notice  of  Exemption  published  in  the 
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Federal  Register  on  May  12, 1999  (64 

FR  25520)  to  Texas  Utilities  Electric 
Company  (the  licensee),  holder  of 
Facility  Operating  Licenses  No.  NPF-87 
and  No.  NPF-89,  which  authorizes 
operation  of  the  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2.  The 
Commission  granted  the  licensee  an 
exemption  from  the  requirements  of 
Title  10  of  the  Code  of  Federal 
Regulations,  Fart  50,  Appendix  K,  to 
allow  emergency  core  cooling  system 
evaluation  model  assimiptions  to  be 
conducted  at  no  less  than  1.01  times 
licensed  power  level  when  the 
qualification  of  power  measurement 
imcertainty  can  oe  justified  by  the  use 
of  the  Caldon  Leading  Edge  Flowmeter 
System  instrumentation. 

Correction  is  being  made  to  the  first 
column,  last  paragraph  on  page  25522. 
The  paragraph,  which  read(s,  in  part, 
"*  *  *  granting  of  this  exemption  will 
have  no  significant  effect  on  the  quality 
of  the  human  environment  (64  FR  This 
exemption  is  effective  upon  issuance." 
shoiild  read  as  follows:  "*  *  *  granting 
of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  23380).  This 
exemption  is  effective  upon  issuance." 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  Jafifie, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV  &  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-12716  Filed  5-19-99;  8:45  am] 
BHXMO  CODE  7SaO-01-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  maating:  June  29-30, 1999— 
Baatty,  NV:  Ravlaw  of  tha  Dapartment 
of  Enargy'a  (DOE)  Anaiyaia  of  a  Daaign 
for  a  Potantial  Rapoaltory  at  Yucca 
Mountain,  Nevada,  and  of  Scientific 
Studiaa  Undertaken  at  tha  Yucca 
Mountain  Stte 

Pursnnt  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  (Board)  will  hold  a 
meeting  on  Tuesday  and  Wednesday, 
June  29  and  30,  in  Beatty,  Nevada,  to 
review  the  U.S.  Department  of  Energy's 
(DOE)  analysis  comparing  possible 
repository  designs  and  to  hear  reports 
on  the  status  of  scientific  studies  related 
to  the  characterization  of  a  potential 
repository  site  at  Yucca  Movmtain, 
Nevada.  The  meeting  is  open  to  the 
public.  The  Board  will  host  an  informal 


gathering  firom  7:00  to  8:00  p.m.  on 
Tuesday,  June  29,  for  members  of  the 
public  who  would  like  to  meet  and  talk 
with  Board  members.  Interested  parties 
also  are  invited  to  join  the  Board  for 
coffee  from  7:15  to  7:55  a.m.  on 
Wednesday,  Jime  30. 

The  meeting  and  associated  events 
will  be  held  at  the  Beatty  Community 
Center,  200  A  Avenue  South,  Beatty, 
Nevada  89003,  (tel)  702-553-2050.  The 
Board  meeting  sessions  will  begin  at 
9:00  a.m.  on  June  29  and  at  8:00  a.m.  on 
June  30. 

The  meeting  sessions  on  Jime  29  will 
focus  ODrthe  results  of  the  DOE's 
License  Application  Design  Selection 
project,  which  compares  several 
alternative  designs  for  a  potential 
repository  at  Yucca  Mountain. 
Presentations  will  include  discussions 
of  the  criteria  and  assumptions  that 
were  used  to  compare  the  designs  as 
well  as  issues  that  could  affect 
repository  design  such  as  the  use  of 
ventilation  to  cool  repository  tunnels. 
Other  presentations  on  that  day  will 
include  updates  on  the  status  of  the 
DOE's  draft  site-suitability  criteria  and 
of  site-characterization  efforts  at  Yucca 
Moimtain. 

The  status  of  scientific  studies  being 
conducted  at  the  Yucca  Mountain  site 
be  the  subject  of  the  June  30  session. 
Presentations  will  be  made  on  tests 
being  conducted  to  obtain  information 
on  the  unsaturated  zone,  the  satiuated 
zone,  and  the  effects  of  heat  on  the 
mountain.  Also  on  the  agenda  for  June 
30  are  updates  on  the  status  of  the  Total 
System  Performance  Assessment  (the 
anedytical  tool  used  to  predict  the 
performance  of  the  potential  repository) 
and  of  laboratory  tests  being  conducted 
to  determine  the  corrosion  rates  of 
potential  waste  package  materials. 

The  Board  is  providing  several 
opportimities  for  public  comment  at  the 
Beatty  meeting.  Tie  will  be  set  aside  in 
the  late  morning  and  at  the  end  of  the 
session  on  June  29  and  at  the  end  of  the 
session  on  June  30  for  comments  from 
the  public.  Those  wanting  to  speak  are 
encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  Depending  on  the  number  of 
requests,  a  time  limit  may  be  imposed 
on  oral  statements,  but  written 
comments  of  any  length  may  be 
submitted  for  inclusion  in  the  record  of 
the  meeting.  Interested  parties  also  may 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  written 
questions  will  be  answered  during  the 
sessions  on  both  days. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  fitim 


the  Board's  Web  site  at 
www.nwitrb.gov.  Transcripts  of  this 
meeting  will  be  available  on  the  Board's 
Web  site,  via  e-mail,  on  computer  disk, 
and  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  on  July  19, 1999.  For 
further  information,  contact  the 
NWTRB,  Karyn  Severson,  External 
Affairs,  2300  Claredon  Boulevard,  Suite 
1300,  Arlington,  Virginia  22201-3367; 
(tel)  703-235-4473;  (fax)  703-235-4495; 
(e-mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  Its  purpose  is  to  evaluate  the 
technical  and  scientific  validity  of 
activities  imdertaken  by  the  DOE  related 
to  managing  the  disposal  of  the  nation's 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  In  the  same 
legislation,  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Moimtain, 
Nevada,  to  determine  its  suitability  as 
the  location  of  a  potential  repository  for 
the  permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  May  14, 1999. 
Michael  Carroll, 

Deputy  Executive  Director,  Nuclear  Waste 
Technical  Review  Board. 

[FR  Doc.  99-12736  Filed  5-19-99;  8:45  am] 

BMJJNO  CODE  6S20-AM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23837;  812-1 1526] 

Allegiance  Telecom,  Inc.;  Notice  of 
Application 

May  13, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY:  Applicant  requests  an  order 
exempting  it  bom  all  provisions  of  the 
Act  imtil  the  earlier  of  one  year  from  the 
date  the  requested  order  is  issued  or  the 
date  applicant  no  longer  may  be  deemed 
to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  March  2, 1999,  and  amended  on 
April  19,  1999,  and  on  May  11,  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  persontdly  or  by 
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mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  7, 1999.  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW,  Washington,  DC  20549- 
0609.  Applicant,  1950  Stemmons 
Freeway,  Suite  3026,  Dallas,  TX  75207. 


3.  As  of  March  31, 1999,  applicant 
had  invested  approximately  232.4 
million  in  property,  plant  and 
equipment,  and  had  approximately 
$351.9  miUion  invested  in  short-term 
U.S.  Government  securities,  money 
market  funds,  certificates  of  deposit, 
and  commercial  paper  rated  A-l/P-l 
(the  "Qualified  Investments"). 
Applicant  ciurently  has  allocated  a 
significant  portion  of  its  investments  to 
Government  securities.  Applicant  states 
that  it  holds  Qualified  Investments  with 
the  objective  of  preserving  capital  and 
maintaining  liquidity  to  meet  daily  cash 
needs. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Nadya  B.  Roytblat,  Assistant  Director,  at 
(202)  942-0564  (Division  of  favestment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Preference  Branch,  450  5th  Street  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090). 

Applicant's  Representations 

1.  AppUcant  is  a  Delaware 
corporation  formed  in  1997.  Applicant, 
through  its  wholly-owned  subsidiaries, 
is  a  fecilities-based  provider  of 
telecommunications  services.  Applicant 
owns  and  operates  certain  portions  of 
the  telecommunications  networks, 
primarily  telecommimication  switches, 
through  which  applicant  provides 
telecommunications  services  to  its 
customers  ("Service").  Applicant  is 
actively  engaged  in  deploying 
telecommimications  networks  in  24  of 
the  largest  metropolitan  markets  in  the 
United  States  through  which  it  plans  to 
provide  an  integrated  set  of 
telecommunications  services  to 
business,  government  and  other 
institutional  users. 

2.  To  finance  the  acquisition  and 
construction  of  its  network  facilities  in 
each  of  its  target  markets,  appUcant 
requires  a  signfficant  amoimt  of  capital. 
In  addition,  as  a  key  element  of  its 
strategy,  appUcant  has  developed  a 
financing  plan  predicated  on  pre- 
funding  each  market's  expansion  to  the 
point  at  which  such  market's  operating 
cash  flow  is  sufficient  to  fund  both  the 
operating  costs  (including  working 
capital,  debt  service  and  cash  flow 
deficits)  and  capital  expenditures. 
Consistent  with  this  financing  plan, 
appUcant  has  raised  capital  whenever  it 
is  availd)le  on  attractive  terms  and  may 
do  so  in  the  future  in  order  to  pre-fund 
intended  markets. 


Applicant's  Legal  Analysis 

1.  Under  section  3(a)(1)(C)  of  the  act, 
an  issuer  is  an  investment  company  if 
it  "is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  exceeding  40  percent  of  the  value 
of  such  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items) 
on  an  unconsolidated  basis."  Section 
3(a)(2)  of  the  Act  defines  "investment 
securities"  to  include  aU  securities 
except  government  securities,  and 
securities  which  are  issued  by  majority- 
owned  subsidiaries  of  the  owner  which 
are  not  investment  companies,  and  are 
not  reljring  on  the  exception  fitiom  the 
definition  of  investment  company  in 
section  3(c)(1)  or  3(c)(7)  of  the  Act. 

2.  AppUcant  states  that,  pending 
utilization  in  the  development  of  the 
Service,  capital  raised  by  appUcant  may 
be  held  in  "investment  securities" 
within  the  meaning  of  section  3(a)(2)  of 
the  Act.  As  of  March  31, 1999, 
approximately  56%  of  appUcant's  total 
assets  consisted  of  Qualffied 
Investments.  AppUcant  states,  therefore, 
that  it  may  come  within  the  definition 
of  investment  company  in  section 
3(a)fi)(C)oftheAct. 

3.  Section  6(c)  of  the  Act  permits  die 
SEC  to  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  Act. 

4.  AppUcant  requests  an  exemption 
under  section  6(c)  fiism  all  provisions  of 
the  Act  until  the  earUer  of  one  year  from 
the  date  the  requested  order  is  issued  or 
the  date  appUcant  ceases  to  be  an 
investment  company.  AppUcant 
beUeves  that  within  this  period  it  wiU 
have  sufficient  expenditures  of  funds  on 
the  development  and  operation  of  the 


Service  to  cure  its  temporary  status 
under  section  3(a)(1)(C)  of  the  Act. 

5.  Applicant  states  that,  as  a  company 
that  was  created  to  develop  competitive 
local  exchange  networks  in  major 
metropolitan  areas  through  the  U.S., 
applicant  is  not  the  type  of  entity  that 
was  intended  to  be  governed  by  the  Act. 
AppUcant  states  that,  since  its 
inception,  its  principal  activities  have 
been 'primarily  the  prociu^ment  of 
governmental  authorizations,  the 
acquisition  of  telecommunications 
equipment  and  facilities,  the  hiring  of 
management  and  other  key  personnel, 
the  raising  of  capital,  the  development, 
acquisition  and  integration  of  operations 
support  systems  and  other  back  office 
systems  and  the  negotiation  of 
interconnection  agreements  with 
incumbent  local  exchange  carriers. 
AppUcant  thus  asserts  that  the 
requested  reUef  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  Act. 

Applicant's  Conditions 

AppUcant  agrees  that  the  requested 
exemption  will  be  subject  to  the 
foUowing  conditions: 

1.  AppUcant  wiU  not  purchase  or 
otherwise  acquire  any  investment 
securities  other  than  Qualified 
Investments. 

2.  AppUcant  wiU  not  hold  itself  out  as 
being  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  seciuities. 

3.  Applicant  wiU  aUocate  and  utilize 
its  accumulated  cash  and  securities  for 
the  purpose  of  funding  the  development 
of  its  networks  and  competitive  local 
exchange  business. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Kfargaret  H.  McFariand, 
Depu  ty  Secretary. 

[FR  Doc.  99-12664  Filed  5-19-99;  8:45  am] 
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("Act"),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  26, 
1999,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  the 
Summary  Fine  Schedule  of  the  Minor 
Rule  Violation  Plan  through  the 
addition  of  violations  of  Rule  llAcl-4 
under  the  Act  ("Display  Rule").^  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  SeciBtary, 
BSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
Minor  Rule  Violation  Plan  ("Plan")  to 
include  violations  of  the  Display  Rule.* 
By  amending  the  Summary  Fine 
Schedule  of  the  Plan,  the  Exchange  will 
address  certain  violations  of  the  Display 
Rule,  which  are  deemed  to  be 
inadvertent,  or  without  special 
aggravating  or  intentional  purposes, 
through  the  use  of  fines  rather  than  a 
full  disciplinary  procedure.  Where 
violations  of  the  Display  Rule  are 
intentional,  however,  the  Exchange  is 
not  limited  nor  precluded  from 
initiating  more  formal  Disciplinary 
Proceedings  under  Chapter  XXX  or 
imposing  sanctions  of  more  or  less  than 


the  recommended  fines  (not  to  exceed 
$2,500  in  any  event). 

The  Plan  as  amended  would  provide 
that  failure  to  display  a  customer  limit 
order  immediately  (no  later  than  30 
seconds)  after  receipt  (without  a  specific 
exclusion  provided  by  the  Display  Ride) 
will  result  in  a  written  warning  for  the 
initial  offense;  a  $50  fine  for  the  second 
offense:  and  a  $100  fine  for  subsequent 
offenses. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the 
Act,^  in  that  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  seciirities;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Additionally,  the  BSE  believes  the 
proposal  is  consistent  with  Section 
llA(a)l(C)(iii)  and  (iv)  of  the  Act.«  In 
adopting  Section  llA,  Congress  found 
that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities,  and  to  assure  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market.' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nile  change  will  res\dt  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regidatory 


organization  consents,  the  Commission 
wUl: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  nde  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  vnth  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  ofBce  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-BSE-99-04  and  should  be 
submitted  by  June  20, 1999. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority.8 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  99-12665  Filed  5-19-99;  8:45  am] 
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COMMISSION 

[Release  No.  34-^1397;  File  No.  SR-NYSE- 
97-18] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  a  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Specialists'  Entry  of  Bkls 
and  Offers  in  Electronic 
Communications  Networks  and  Other  , 
Market  Centers 

May  13, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  2, 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
'17CFR240.11AC1-4. 
«17CFR240.11Acl-4. 


M5  U.S.C.  78f(b)(5). 

»15  U.S.C.  78k-l(a)(l(C)(iii)  and  (iv). 


8  17CFR200.3O-3(aHl2). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-«. 


1997,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  19, 1997,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  On  February  10, 
1999,  the  Exchange  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.-*  The  Commission  is  publishing 
this  notice  to  solicit  conunents  on  the 
proposed  rule  change  as  amended  from 
interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  NYSE  Rule  104.10  ("Dealings  By 
Specialists")  to  place  certain  restrictions 
on  specialists'  entry  of  bids  and  offers 
in  ECNs.s  Below  is  the  text  of  the 
proposed  rule  change.  Proposed 
additions  are  italicized. 

Rule  104 

Dealings  by  Specialists 

***** 

No  change  .10(lH9). 

.10  (10)    A  specialist's  bid  or  offer  in 
a  specialty  stock  on  the  Exchange  may 
not  be  inferior  to  the  specialist's  market 
maker  bid  or  offer  disseminated  by  an 
electronic  communications  network  (as 
that  term  is  defined  in  Securities  and 
Exchange  Commission  Rule  llAcl- 
l(a)(d)}  or  any  other  market  center.  A 
specialist  may  not  disseminate  a  market 
maker  bid  or  offer  on  another  market 
center  or  electronic  communications 
network  at  a  price  at  which  Exchange 
rules  would  preclude  dissemination  of 
such  bid  or  offer  on  the  Exchange. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amehd 
NYSE  Rule  104.10  to  indicate  that  a 
specialist »  has  a  duty  to  quote  his  or  her 
best  bid  and  offer  on  the  Exchange. 
Under  the  proposed  rule,  a  specialist's 
bid  or  offer  for  a  specialty  stock  on  the 
Exchange  cannot  be  inferior  to  his  or  her 
bid  or  offer  made  in  an  ECN  or  another 
market  center.'  Thus,  if  a  specialist 
places  a  bid  or  offer  into  an  ECN  or  on 
another  market  center  at  a  price  superior 
to  the  then  disseminated  best  bid  or 
offer  on  the  Exchange,  the  specialist 
would  be  required  to  communicate  * 
such  price  to  the  Exchange. 

The  Exchange's  Specialist  Job 
Description  requires  a  specialist,  when 
acting  as  agent  for  orders  entrusted  to 
him  or  her,  "to  ensure  the  timely  and 
best  possible  execution  in  accordance 
with  the  terms  of  the  order  and  the  rules 
and  policies  of  the  Exchange."  ^  The 
Exchange  beUeves  that  because  a 
specialist  is  required  to  make  markets 
on  the  Exchange,  the  specialist's 
activities  should  be  focused  primarily 
on  committing  capital  and  market- 
making  on  the  Floor  of  the  Exchange. 
The  Exchange  maintains  that  the 
specialist  must  make  available  on  the 
Exchange  his  or  her  best  bid  or  offer  in  * 


»In  Amendmeat  No.  1,  NYSE  modified  references 
the  Exchange  has  made  to  the  Commission's  Quote 
Rule. 

♦  In  Amendment  No.  2,  NYSE  removed  all 
references  to  the  Commission's  Quote  Rule.  NYSE 
also  eliminated  its  proposed  exemption  to  the 
proposed  restriction  on  specialists,  relating  to 
trading  orders  entered  into  an  electronic 
communications  network  ("ECN")  or  other  market 
centers  by  an  upstairs  trading  operation  conducted 
by  a  specialist  member  organization. 

s  An  ECN  is  defined  in  paragraph  (a)(8)  of  Rule 
llAcl-1  under  the  Act 


•The  Exchange  defines  "specialist"  as  an 
individual  specialist  on  the  floor  rather  than 
specialist  member  organizations.  Per  telephone 
conversation  between  Donald  Siemer,  Director, 
Market  Surveillance,  NYSE,  Betsy  Minkin,  Senior 
Project  Specialist,  Market  Surveillance,  NYSE, 
Jeffrey  Schwartz,  Special  Counsel,  Market 
Regulation,  SEC,  and  Heather  Traeger,  Attorney, 
Market  Regulation,  SEC  on  May  12,  1999. 

'  "Another  market  center"  means  a  registered 
national  securities  exchange  or  registered  national 
securities  association. 

"The  Exchanges  views  "communicate"  in  this 
context  to  require  the  .specialist  to  make  the  price, 
whether  bid  or  offer,  available  for  execution  on  the 
Exchange.  In  the  exchange's  view,  the  specialist 
would  then  be  liable  for  executions  at  this  price  on 
both  the  Exchange  and  on  the  ECN  or  other  market 
center.  Per  telephone  conversation  between  Donald 
Siemer,  Director,  Market  Surveillance,  NYSE.  Betsy 
Minkin,  Senior  Project  Specialist,  Market 
Surveillance,  NYSE,  Jeffrey  Schwartz,  Special 
Counsel,  Market  Regulation.  SEC,  and  Heather 
Traeger,  Attorney,  Market  Regulation,  SEC  on  May 
12,  1999. 

•The  Specialist  Job  Description  is  found  in  the 
NYSE's  1997  Floor  Official  Manual,  Section  9. 
Section  9(n)(A)  providea: 


the  stocks  in  which  he  or  she 
specializes. 

n.  Primary  Duties 

(A)  Agency  Function— ]n  view  of  the 
specialist's  central  position  in  the 
Exchange's  continuous  two-way  agency 
auction  market,  a  specialist  should: 

Act  as  agent  on  behalf  of  orders  entnuted 
to  the  specialist,  hold  the  interests  of  such 
orders  above  the  specialist's  own,  and 
properly  represent  each  order,  regardless  of 
its  size  or  source,  in  the  marketplace  to 
ensure  the  timely  and  best  possible  execution 
in  accordance  with  the  terms  of  the  order  and 
the  rules  and  policies  of  the  Exchange. 

See  also  Securities  Exchange  Act 
Release  No.  25398  (February  26, 1988) 
53  FR  7458  (March  8. 1988).  and 
Securities  Exchange  Act  Release  No. 
26523  (February  7,  1989)  54  FR  6631 
(February  13. 1989).  the  notice  and 
order  approving  the  revised  Specialist 
Job  Description.  In  addition,  in 
November  1989.  the  Commission 
approved  a  proposal  further  revising  the 
Specialist  Job  Description.  See 
Securities  Exchange  Act  Release  No. 
27427  (November  7, 1989),  54  FR  47628 
(November  15, 1989). 

In  addition,  the  proppsed  rule  change 
would  prohibit  a  specialist  from 
entering  a  bid  or  offer  for  a  specialty 
stock  in  an  ECN  or  on  another  market 
center  at  a  price  variation  that  specialist 
would  not  be  permitted  to  quote  or  trade 
under  Exchange  rules.  The  Exchange 
represents  that  this  proposed  provision 
will  facilitate  the  specialist's 
compliance  with  the  obligation  to  make 
his  or  her  best  bid  and  offer  on  the 
Exchange  Floor.  If  the  speciahst  placed 
a  superior  priced  bid  or  offer  in  an 
ECN  1°  or  other  market  center  at  a 
variation  that  could  not  be  quoted  or 
traded  on  the  Exchange,  the  Exchange 
beheves  that  the  specialist  would  be 
imable  to  satisfy  his  or  her  specialist 
obligations  (j.e.,  trading  at  his  or  her 
best  bid  or  offer  with  contra-side 
marketable  orders  received  on  the 
Exchange).  Alternatively,  if  the 
specialist  placed  in  an  ECN  or  other 
market  center  an  inferior  bid  or  offer  at 
a  variation  not  traded  on  the  Exchange 
which  was  subsequently  executed  on 
the  ECN  or  other  market  center,  the 
specialist,  consistent  with  his  or  her 


'"The  Exchange  vieurs  the  proposal  as  applying 
only  to  specialists  when  they  add  liquidity  on  an 
ECN  or  another  market  center  {i.e.,  entering  a  new , 
bid  or  ofiier)  and  not  when  they  remove  liquidity 
(i.e.,  hitting  a  pre-existing  bid  or  offer)  or  enter  "fill- 
or-kill"  orders.  Per  telephone  conversation  between 
Donald  Siemer,  Director,  Maricet  Surveillance, 
NYSE,  Betsy  Minkin,  Senior  Project  Sp»cialist, 
Market  Surveillance,  NYSE,  Jeffrey  Schwartz, 
Special  Counsel.  Market  Regulation,  SEC.  and 
Heather  Traeger,  Attorney,  Market  Regulation,  SEC 
on  May  12, 1999. 
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responsibilities  as  agent,  would  be 
required  to  satisfy  any  superior-priced 
(higher  bid  or  lower  offer)  orders  on  his 
or  her  book  at  the  price  of  his  or  her 
trade  off  the  Exchange.  This  could  not 
be  done  at  a  price  variation  that  could 
not  be  traded  or  quoted  on  the 
Exchange. 

This  proposed  rule  change  would 
apply  to  all  bids  and  offers  made  by  a 
member  acting  as  a  specialist  on  the 
Floor  of  the  Exchange  in  any  of  the 
specialty  stocks  in  which  he  or  she  is 
registered. 

2.  Statutory  Basis 

The  Excha])ge  states  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5) "  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  the  proposed  amendment  to 
Rule  104.10  accomplishes  these  ends  in 
that  it  would  ensure  that  orders  entered 
on  the  Exchange  would  be  able  to 
receive  the  best  price  that  the  specialist 
was  quoting. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Snds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  In 
particular,  the  Commission  is  seeking 
comment  on  the  following  issues: 

1.  Whether  the  proposed  provision 
prohibiting  specialists  to  quote  in 
pricing  increments  not  permitted  on  the 
Exchange  would  have  an  anti- 
competitive impact  on  specialists  or 
other  trading  mechanisms  and  if  so, 
whether  the  anti-competitive  impact  is 
necessary  to  ensv^e  specialists  quote 
their  best  prices  publicly. 

2.  What  impact  this  proposal  is  likely 
to  have  when  the  markets  begin  quotinjg 
in  decimals. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
virith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-97-18  and  should  be 
submitted  by  July  6, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-12666  Filed  5-19-99;  8:45  am] 

BOJJNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Final  Environmental  impact  Statement; 
Colorado  Airspace  initiative  (CAi) 

agency:  Federal  Aviation 
Administration  (FAA),  Transportation. 
ACTION:  Extension  of  the  time  period 
during  which  the  FAA  will  receive 
public  comment  on  its  Notice  of 
Availabihty  and  Intent  to  Adopt  the 


"  15  U.S.C.  78f(b)(5). 


« 17  CFR  200.30-3(a)(12). 


Final  Environmental  Impact  Statement 
for  the  Colorado  Airspace  Initiative. 

SUMMARY:  On  Tuesday,  April  27, 1999, 
the  Federal  Aviation  Administration 
provided  notice  that  is  was  recirculating 
and  intended  to  adopt  the  Final 
Environmental  Impact  Statement  (FEIS) 
prepared  by  the  Air  National  Guard 
(ANG)  for  the  modification  of  existing, 
and  the  establishment  of  new  military   - 
training  airspace  areas  in  Colorado, 
hereinafter  known  as  the  Colorado 
Airspace  Initiative  (CAI).  The  proposed 
actions  assessed  in  the  FEIS  are 
substantially  the  same  a  the  new 
military  training  airspace  that  the  ANG 
has  asked  the  FAA  to  designate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Gaffin,  Environmental 
Specialist,  Environmental  Programs 
Division  (ATA-300),  Office  of  Air 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  DC.  20591  (202)  267-r3075. 
SUPPLEMENTARY  INFORMATION:  As 
provided  in  40  CFR  1506.3  and  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts, 
the  FEIS  of  another  Federal  Agency  may 
be  adopted  in  accordance  vrith  the 
procedures  m  40  CFR  1506.3.  Under  40 
CFR  1506.3(b),  if  the  actions  covered  by 
an  EIS  and  the  actions  proposed  by 
another  Federal  agency  are  substantially 
the  same,  the  agency  adopting  another 
agency's  statement  is  not  required  to 
recirculate  it  except  as  a  final  statement. 
The  FAA  has  determined  that  the 
proposed  action  of  modifying  existing 
and  establishing  new  military  training 
airspace  areas  over  the  State  of  Colorado 
is  substantially  the  same  as  the  actions 
considered  in  the  ANG's  FEIS.  FAA  staff 
has  independency  reviewed  the  ANG 
FEIS  to  determine  if  it  is  current  and 
that  the  FAA  NEPA  procedures  have 
been  satisfied.  FAA  has  determined  that 
the  FEIS  adequately  assesses  and 
discloses  the  potential  environmental 
impacts  of  the  proposed  action.  FAA 
staff  concluded  that,  after  mitigation 
measures  are  taken  into  consideration, 
the  existing  airspace  can  be  modified 
and  new  military  training  airspace  can 
be  established  with  no  significant 
impacts  on  environmental  resources. 

"The  proposal  will  modify  existing  and 
establish  new  military  training  airspace" 
areas  over  the  State  of  Colorado.  The 
ANG  has  requested  this  action  to 
respond  to  changes  in  readiness  training 
requirements.  The  requirements  are 
reflected  in  specific  United  States  Air 
Force  regulations  for  military  aircraft 
and  personnel  operating  in  the  affected 
airspace.  Additionally,  this  action 
responds  to  the  changes  in  commercial 
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aircraft  arrival  and  departure  corridors 
required  for  operation  of  the  Denver 
International  Airport. 

The  ANG  evaluated  the 
environmental  impacts  of  the  CAI  in  its 
document.  Final  Environmental  Impact 
Statement  for  the  Colorado  Airspace 
Initiative,  (FEIS)  dated  August  1997. 
The  preferred  alternative  was  also  the 
environmentally  preferred  alternative  in 
the  FEIS.  The  preferred  alternative  was 
modified  in  response  to  concerns  raised 
by  private  citizens,  government 
agencies,  and  various  public  interest 
groups.  The  ANG  changed  its  proposal 
to  narrow  the  widths  of  portions  of 
corridors  of  four  military  training  routes 
and  withdrew  one  route.  Subsequently, 
the  ANG  issued  a  Record  of  Decision 
(ROD)  on  October  28, 1997,  approving 
the  preferred  alternative  as  modified. 
The  ANG  then  submitted  the  FEIS  to  the 
FAA  with  its  application  for  airspace 
approval. 

In  furtherance  of  CEQ  regulations,  in 
addition  to  the  executive  siunmary  of 
the  ANG  FEIS,  the  FAA  is  recirculating 
the  follovtring  information:  (1)  the  ANG's 
ROD;  (2)  a  summary  of  public  comments 
submitted  during  the  aeronautical 
review  and  responses  to  the  comments; 
and  (3)  a  summary  of  the  refinements 
the  ANG  made  in  the  ROD  to  the 
preferred  alternative  after  the  ANG  FEIS 
was  issued. 

Any  person  may  obtain  a  copy  of  the 
ANG  FEIS,  ROD  and  the  above- 
referenced  information  by  submitting  a 
request  to:  Air  National  Guard 
Readiness  Center,  Program  Manager, 
CAI  EIS,  ANGRC/CEVP,  3500  Fetchet 
Avenue,  Andrews  Air  Force  Base,  MD 
20762-5157. 

Written  comments  may  be  sent  to  the 
address  below,  and  are  due  by  June  21, 
1999: 

Federal  Aviation  Administration, 
Enviroimiental  Programs  Division,  Air 
Traffic  Airspace  Management 
Program,  Attn.:  Elizabeth  Gaffin,  rm. 
422,  800  Independence  Ave.,  SW, 
Washington,  DC  20591. 

Issued  in  Washington,  DC,  on  May  14. 
1999. 

William  J.  Marx, 

Manager,  Environmental  Programs  Division. 
[PR  Doc.  99-12742  Filed  5-l»-99;  8:45  am) 
NLUNQ  CODE  4S10-13-M 


DEPAFUMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notica  No.  PE-9»-12] 

Petitlona  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  31, 1999. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.         ^         800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-M'RM-cmts©faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
This  notice  is  pubfished  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington.  DC.  on  May  14 
1999. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Reguiations. 
Petitioiu  for  Exemption 

Docicet  No.  .-29504. 

Petitioner  Construcciones 
Aeronautics,  S.A. 

Section  of  the  FAR  Affected:  14  CFR 
36  A36.1(b)(7)  of  Appendix  A.  C36.3(c) 
and  C36.9(e){l)  of  Appendix  C. 

Description  of  Relief  Sought:  To 
permit  CASA  to  use  an  alternate 
sideline  noise  measurement  point  and 
use  a  1-g  stall  speed,  instead  of  the 
traditional  minimum  stall  speed  as  the 
reference  datxim,  for  noise  certification 
tests  of  its  C-295  twin  turpoprop 
airplane. 

Docket  No.:  29513. 

Petitioner:  Domier  Luftfahrt  GmbH. 

Section  of  the  FAR  Affected:  14  CFR 
36  C36.9(e)(l)  of  Appendix  C. 

Description  of  Relief  Sought:  To 
permit  Domier  to  use  a  1-g  stdl  Speed 
instead  of  the  traditional  minimiun  stall 
speed  for  noise  certification  tests  of  its 
Domier  328-300  twin  turbofon  airplane. 

[FR  Doc.  99-12740  Filed  5-19-99;  8:45  am) 
HLUNQ  COOE  4«10-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notica  No.  PE-99-11] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  siunmary  of  certain 
petitions  seeking  reUef  from  specffied 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purposes  of  this  notice  is  to 
improve  the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
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niunber  involved  and  must  be  received 
on  or  before  May  27, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
8C0  hidependence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  May  14, 
1999. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exempyion 

Doclcef  No.  .-29514. 

Petitioner:  Decatur  Aero  Club. 

Section  of  the  FAR  Affected:  14  CFR 
121  Appendices  I  &  J,  135.251, 135.255 
&  135.353. 

Description  of  Relief  Sought:  To 
permit  Decatur  Aero  Club  to  operate 
flights  for  its  pancake  breakfast  for 
compensation  of  hire  without  having  a 
drug  testing  program  as  required  under 
parts  121  &  135. 

DocJtetJVo.:  29559. 

Petitioner:  Eric  Kindig  dba  EK 
Aviation. 

Section  of  the  FAR  Affected:  14  CFR 
135.249, 135.251, 135.253, 135.255  & 
135.353. 

Description  of  Relief  Sought:  To 
permit  EK  Aviation  to  operate  flights  on 
June  12, 1999  at  the  Sidney  Ohio 
Airport  Airfair  and  on  July  4, 1999  at 
the  Airport  in  Urbana,  Ohio  for 
compensation  of  hire  without  having  a 
drug  testing  program  as  required  uinder 
parts  135. 

Dispositions  of  Petitions 

Docket  No.:  29551. 
Petitioner:  Wings  of  Denver  Flying 
Club,  Inc. 


Section  of  the  FAR  Affected:  14  CFR 
121  Appendices  I  &  J,  135.251, 135.255 
&  135.353. 

Description  of  Rehef  Sought:  To 
permit  Wings  of  Denver  Flying  Qub  to 
operate  ffights  for  its  annual  open 
house/fly-in  for  compensation  or  hire 
without  having  a  drug  testing  program 
as  required  under  parts  121  &  135. 
Grant,  5/7/99,  Exemption  No.  6891. 

[FR  Doc.  99-12741  Filed  5-19-99;  8:45  am] 
BNJJNG  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
(99-02-C-OO-COD)  To  Impose  Only 
and  Impose  and  Use  ttte  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  Yellowstone  Regional  Airport, 
Submitted  by  the  Joint  Powers  Board, 
Yellowstone  Regional  Airport,  Cody, 
WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  only  and  impose 
and  use  PFC  revenue  at  Yellowstone 
Regional  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David 
Ulane,  Airport  Manager,  at  the  following 
address:  Joint  Powers  Board, 
Yellowstone  Regional  Airport,  P.O.  Box 
2748,  Cody  WY  82414. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Yellowstone 
Regional  Airport,  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schalfer,  (303)  342-1258; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  68th  Avenue,  Suite  224;  Denver, 
CO  80249-6361.  The  application  may  be 


reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (99-02-C- 
OO-COD)  to  impose  only  and  impose 
and  use  PFC  revenue  at  Yellowstone 
Regional  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  May  14, 1999,  the  FAA 
determined  that  the  application  to 
impose  only  and  impose  and  use  the 
revenue  from  a  PFC  submitted  by  the 
Joint  Powers  Board,  Yellowstone 
Regional  Airport,  Cody,  Wyoming,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  13, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1, 1999. 

Proposed  charge  expiration  date:  July 
1,  2002. 

Total  requested  for  use  approval: 
$219,000.00. 

Brief  description  of  proposed  projects: 
Impose  Only:  Encasement  of  irrigation 
canal  and  relocation/reconstruction  of 
parallel  taxiway.  Impose  and  Use: 
Rehabilitation  of  Runway  4/22. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required-to  collect  PFC's:  Non- 
scheduled  on-demand  air  carriers  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Yellowstone 
Regional  Airport. 

Issued  in  Renton,  Washington  on  May  14, 
1999. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  9&-12745  Filed  5-19-99;  8:45  am] 
BILUNO  COOE  4»10-13-M 
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Notica  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection:  A  Guide  to  Reporting 
Highway  Statistics 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirements  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  its  clearance  of  the  currently 
approved  information  collection 
identified  below  under  Supplementary 
Information. 

DATES:  Comments  must  be  submitted  on 
or  before  July  19, 1999. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
niimber  that  appears  in  the  heading  of 
this  dociunent  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001 .  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Howard,  (202)  366-2833,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  A  Guide  to  Reporting  Highway 
Statistics. 
OMB  Number:  2125-0032. 
Background:  The  data  described  in 
the  Guide  are  collected  under  the 
authority  of  23  U.S.C.  307.  23  CFR  1  5 
and  23  CFR  420.105(b).  The  data  are 
used  by  the  Federal,  State,  and  local 
levels  of  government  for  transportation 
policy  decision  making.  The  data  are 
published  annually  in  FHWA's 
Highway  Statistics  and  Otu-  Nation's 
Highways.  In  addition,  the  FHWA  is 
required  to  provide  a  biennial  report  to 
Congress,  The  Status  of  the  Nation's 
Surface  Transportation  System: 
Conditions  and  Performance,  Biennial 


Report  to  Congress,  to  determine  future 
highway  needs  (23  U.S.C.  307(h)).  The 
Transportation  Equity  Act  for  the  21st 
century  (Pub.  L.  105-178,  as  amended 
by  Public  Law  105-206)  significantly 
increased  the  amount  of  Federal  funds 
that  rely  on  State-reported  motor  fuel  as 
an  apportionment  factor  in  distributing 
Federal  funds  to  the  States.  The  Guide 
provides  for  the  collection  of 
information  by  describing  policies  and 
procedures  for  assembling  statistical 
data  bom  the  existing  files  of  State 
agencies  on  motor-vehicle  registration 
and  fees,  motor-fuel  use  and  taxation, 
driver  licensing,  highway  taxation  and 
finance,  and  other  related  subjects,  and 
the  reporting  of  these  data  to  the  FHWA. 

Respondents:  State  and  local 
governments  of  the  50  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
four  territories  (American  Samoa,  Guam, 
Northern  Marianas,  and  Virgin  Islands). 

Estimated  Avemge  Burden  Per 
Response:  The  estimated  average  annual 
reporting  burden  per  response  is  825.6 
hours  for  the  States  and  the  District  of 
Columbia;  and  20  hours  for  the 
Commonwealth  of  Puerto  Rico  and  each 
of  the  foiu-  territories. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is  42,206 
hours. 

Frequency:  The  respondents  are 
required  to  report  on  an  annual  basis. 
Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  the  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA  as  FHWA  will  continue  to 
reassess  its  reporting  requirements  in 
terms  of  need  and  bimlen,-  (2)  the 
accuracy  of  the  estimated  burden;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collected  information;  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information;  and  (5) 
developing  an  interactive  software  to 
make  future  data  reporting  more  user 
friendly.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB's  clearance  of  this 
information  collection. 

Electronic  Availability:  An  electronic 
copy  of  this  dociunent  may  be 
downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  WWW  site  at  http:// 
www.access.gpo.gov/su docs. 


Authority:  23  U.S.C.  307;  23  CFR  1.5:  23 
CFR  420.105(b);  and  49  CFR  1.48. 

Issued  on:  May  17. 1999. 
Michael  J.  Vecchietti, 
Director,  Office  of  Information  and 
Management  Services. 
[FR  Doc.  99-12790  Filed  5-19-99;  3:45  am] 

BIUMQ  COOE  4*10-29-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminiatration 
[Docket  No.  FHWA  99-5892] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection:  Highway  Performance 
Monitoring  Syatem  (HPMS)— Field 
Manual 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
this  notice  aimoimces  the  intention  of 
FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  its  clearance  of  the  currently 
approved  information  collection 
identified  below  under  Supplementary 
Information. 

DATES:  Comments  must  be  submitted  on 
or  before  July  19.  1999. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets. 
Room  PL-401,  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  e.t. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed.  stami>ed  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Getzewich.  (202)  366-0175, 
Highway  Systems  Performance,  Office 
of  Highway  Policy  Information,  Federal 
Highway  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  fix)m  7:30  a.m.  to  4:00 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPl^MENTARY  INFORMATION: 

Title:  Highway  Performance 
Monitoring  System  (HPMS)— Field 
Manual. 

OMB  Number:  2125-0028. 

Background:  The  data  for  the  HPMS 
are  collected  under  authority  of  23 
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U.S.C.  307  and  23  U.S.C.  315,  which 
place  the  responsibility  on  the  Secretary 
of  Transportation  for  management 
decisions  that  affect  transportation.  23 
CFR  1.5  and  49  CFR  1.48  provide  the 
Federal  Highway  Administrator  with 
authority  to  request  information  to 
administer  the  Federal-Aid  Highway 
Program.  Estimates  of  future  highway 
needs  of  the  Nation  are  mandated  by 
Congress  on  a  biennial  basis  (23  U.S.C. 
307(h)).  Data  are  used  for  assessing 
highway  system  performance  under 
FHWA's  strategic  planning  and 
performance  reporting  process 
developed  in  accordance  with 
requirements  of  the  Government 
Performance  and  Results  Act  (GPRA, 
Sec  3  and  Sec  4)  and  for  apportioning 
Federal-aid  highway  funds  imder  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21,  Sec  1103).  The  HPMS 
data  collected  are  essential  to  FHWA 
and  Congress  in  evaluating  effectiveness 
of  the  F^eral-aid  highway  program 
providing  miles,  lane-miles,  and  travel 
components  of  apportionment  formulae. 
The  information  is  used  by  FHWA  to 
develop  and  implement  legislation  and 
by  State  and  Federal  transportation 
officials  to  adequately  plan,  design,  and 
administer  effective,  safe,  and  efficient 
transportation  systems.  A  recently 
completed  reassessment  of  the  HPKfS 
resulted  in  the  elimination  and/or 
streamlining  of  approximately  20 
percent  of  the  required  data.  Therefore, 
a  reduction  in  burden  hours  for  this 
currently-approved  information 
collection  is  anticipated. 

Respondents:  State  governments  of 
the  50  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  four  territories  (American 
Samoa,  Guam,  Northern  Marianas,  and 
Virgin  Islands). 

Estimated  Avemge  Burden  Per 
Response:  The  estimated  average  burden 
per  response  for  the  annual  collection 
and  processing  of  the  HPMS  data  is 
1,440  hours  for  the  States,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico;  and  20  hours  for  each  of 
the  four  territories. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is  74,960 
hours. 

Frequency:  The  data  is  compiled  by 
the  respondents  and  submitted  to 
FHWA  annually. 

Public  Comments  Invited:  biterested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  the  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB's 
clearance  of  this  information  collection. 
Electronic  Availability:  An  electronic 
copy  of  this  docmnent  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  nimiber:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  WWW  site  at  http:// 
www.access.gpo.gov/su docs. 

Authority:  23  U.S.C.  307;  23  U.S.C.  315;  23 
CFR  1.5;  and  49  CFR  1.48. 

Issued  on:  May  17, 1999. 
Nfichael  J.  Vecchietti, 
Director,  Office  oflnfonnatioa  and 
Management  Services. 
[FR  Doc.  99-12791  Filed  5-19-99;  8:45  am] 

BILUNG  CODE  4810-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Notice  and  Request  for  Comments 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.),  this  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  18, 1999  (64  FR 
13465). 

DATES:  Comments  must  be  submitted  on 
or  before  June  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Safety, 
Planning  and  Evaluation  Division,  RRS- 
21,  Federal  Railroad  Administration, 
1120  Vermont  Ave.,  N.W.,  Mail  Stop  17, 
Washington,  D.C.  20590  (telephone: 
(202)  493-6292),  or  Ms.  Dian  Deal, 
Office  of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave..  N.W.,  Mail  Stop  35, 
Washington,  D.C.  20590  (telephone: 
(202)  493-6133).  (These  telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13,  Section  2, 109 
Stat.  163  (1995)  (codified  as  revised  at 


44  U.S.C.  3501-3520).  and  its 
implementing  regulations,  5  CFR  Part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
0MB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  FRA  received  no 
comments  after  issuing  the  60-day 
notice  referenced  earlier.  Accordingly, 
DOT  announces  that  these  information 

collection  activities  have  been      

reevaluated  and  certified  under  5  CFR 
1320.5(a)  and  forwarded  to  0MB  for 
review  and  approval  pursuant  to  5  CFR 
1320.12(c). 

Before  0MB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
0MB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 

days  after  the  30  day  notice  is  

published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983. 
Aug.  29. 1995.  0MB  believes  that  the  30 
day  notice  informs  the  regulated 
commimity  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  thefr  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983. 
Aug.  29. 1995. 

The  siunmaries  below  describe  the 
nature  of  the  information  collection 
reqiurements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  and 
one  additional  requirement  are  being 
submitted  for  clearance  by  OMB  as 
required  by  tbe  PRA. 

Title:  Railroad  Worker  Protection  (49 
CFR  214). 

OMB  Control  Number:  2130-0539. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affeifted  Public:  Railroads. 

Abstract:  This  rule  establishes 
regulations  governing  the  protection  of 
railroad  employees  working  on  or  near 
railroad  tracks.  The  regulation  requfres 
that  each  raifroad  devise  and  adopt  a 
program  of  on-track  safety  to  provide 
employees  working  along  the  railroad 
with  protection  from  the  hazards  of 
being  struck  by  a  train  or  other  on'^track 
equipment.  Elements  of  this  on-track 
safety  program  include  an  on-track 
safety  manual;  a  clear  delineation  of 
employers'  responsibilities,  as  well  as 
employees'  rights  and  responsibilities 
thereto;  well-defined  procedures  for 
communication  and  protection;  and 
annual  on-track  safety  training.  The 
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program  adopted  by  each  railroad  is 
subject  to  review  and  approval  by  FRA. 

Annual  Estimated  Burden  Hours:  FRA 
estimates  that  the  revised  hours  for 
these  ICRs  is  585,101.  This  is  a  decrease 
of  82,473  hours  from  the  previous  total 
of  667,574  hours.  A  significant  portion 
of  this  reduction  is  a  result  of  railroads 
fulfilling  the  one-time  requirement  in 
establishing  on-track  safety  programs. 
The  revised  burden  hour  estimate  does 
consider  railroads  amending  their 
original  on-track  safety  programs  and 
the  start-up  of  new  railroads.  Excursion 
and  tourist  railroads  that  do  not  operate 
on  the  general  rail  system  of 
transportation  are  exempted  by  FRA 
from  complying  with  this  regulation. 

Addressee:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
Seventeenth  Street,  N.W.,  Washington, 
D.C.,  20503,  Attention:  FRA  Desk 
Officer. 

Comments  are  invited  on  the  • 

following:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  jninimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Anthority:  44  U.S.C.  §§3501-3520. 

Issued  in  Washington,  D.C.  on  May  14. 
1999. 

Marie  S.  Savoy, 

Director,  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration 

(PR  Doc.  99-12657  Filed  5-19-99;  8:45  am] 
BILIJNQ  CODE  4C19-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Surteca  Transportation  Board 
ISTB  Dockit  No.  AB-33  (Sut>41o.  135X)J 

Union  Pacific  Raiiroad  Company^ 
Abwidonmant  Exemption— in  SL  i.ouis 
County,  MO  (Kirfovood  induatrial  l^ad, 
Kiric  JcL  to  Biilman  Spur) 

On  April  30, 1999,  Union  Padfic 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 


petition  under  49  U.S.C.  10502  for 
exemption  fi-om  the  provisions  of  49 
U.S.C.  10903  to  abandon  and 
discontinue  service  over  a  2.18-mile 
segment  of  a  line  of  railroad  known  as 
the  Kirkwood  Industrial  Lead  extending 
from  milepost  13.62  near  Kirk  Jet.  to  the 
end  of  the  line  at  milepost  15.8  near 
Biilman  Spur,  in  St.  Louis  County,  MO. 
The  line  traverses  U.S.  Postal  Service 
Zip  Codes  63122  (Kirkwood)  and  63123 
(Biilman  Spur)  and  includes  the  non- 
agency  rail  station  of  Biilman  Spur  at 
milepost  15.30. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co.— 
Abandoiunent— Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  18. 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  he 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  June  9, 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  135X)  and  must  be  sent  to:  (1) 
Siuface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
eooi,  and  (2)  Joseph  D.  Anthofer,  Union 
Pacific  Railroad  Company,  1416  Dodge 
Street,  Room  830,  Omaha,  NE  68179- 
0830.  Raphes  to  the  UP  petition  are  due 
on  or  before  June  9, 1999. 

Persons  seeking  further  information 
concerning  abandoiunent  procedures 
may  contact  the  Board's  Office  of  PubUc 
Services  at  (202)  565-1592  or  refer  to 
the  fiill  abandoiunent  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directwl  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 


hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  avaif^le  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  arp 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  12, 1999. 

By  the  Board,  David  M.  Konsdmik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 
[FR  Doc.  9^12469  FUed  5-19-99;  8:45  am) 

BILUNO  CODE  4t1S-«M> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Commairt  Requeet 

May  14, 1999. 

"The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
caUing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Waishington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  21, 1999,  to 
be  assured  of  consideration. 

U.S.  Castoms  Serrice  (CUS) 

OMB  Number:  1515-0045. 

Form  Number:  Customs  Form  7533C 

TfTW  of  Review:  Extension. 

Title:  U.S.  Customs  In-Transit 
Manifest. 

Description:  Customs  Form  7533C  is 
used  by  railroads  to  transport 
merchandise  (products  and 
manufactures  of  the  United  States)  from 
one  port  to  another  in  the  United  States 
through  Canada. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 


27618 


Federal  Register / Vol.  64,  No.  97 /Thursday,  May  20;' 1999 /Notices 


Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  15 
hours. 

OMB  Number:  1515-0059. 

Form  Numl)er:  Customs  Form  1303. 

Type  of  Review:  Extension. 

Title:  Ship's  Stores  Declaration. 

Description:  This  collection  is 
required  for  audit  purposes  to  ensure 
that  goods  used  for  Slip's  Stores  can  be 
easily  distinguished  from  other  cargo 
and  retain  duty  free  status. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
26,000  hours: 

OMB  Number:  1515-0062. 

Form  Number:  Customs  Form  1301. 

Type  of  Review:  Extension. 

Title:  General  Declaration. 

Description:  This  collection  is  used  to 
record  vessel  identification  and  general 
manifest.  This  information  is  recorded 
and  provided  to  the  Bureau  of  Census  to 
be  used  for  statistical  purposes  and  by 
other  agencies. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  Federal 
Government. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
17,326  hours. 

OMB  Number:  1515-0076. 

Form  Number:  Customs  Form  3124. 

Type  of  Review:  Extension. 

Title:  Customhouse  Broker's  License/ 
Pwrnit. 

Description:  The  license  permit 
application  is  used  by  individuals, 
corporations,  partnerships  or 
associations  applying  for  initial 
licensing  in  one  Customs  district,  or  in 
applying  for  a  permit  in  an  additicmal 
Customs  district,  or  applying  for  a 
National  Permit  after  receiving  prior 
licensing. 

Respondents:  Business  or  other  for- 
profit,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,800  hours. 

OMB  Number:  1515-0082. 

Form  Number:  Customs  Form  226. 

Type  of  Review:  Extension. 

Title:  Record  of  Vessel  Foreign  Repair 
or  Equipment. 

Description:  This  collection  is 
required  to  ensure  the  collection  of 
revenue  (duty)  required  on  all 
equipment,  parts,  or  materials 
purchased,  and  repairs  made  to  U.S. 
Flag  vessels  outside  the  United  States. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,500  hours. 

OMB  Number:  1515-0087. 

Form  Number:  Customs  Form  255. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Unaccompanied 
Articles. 

Description:  This  collection  is 
completed  by  each  arriving  passenger 
for  each  parcel  or  container  which  is 
being  sent  from  an  Insular  Possession  at 
a  later  date.  This  declaration  allows  that 
traveler  to  claim  their  appropriate 
allowable  exemption. 

Respondents:  Business  or  other  for- 
profit,  individuals  Or  households,  not- 
for-profit  institutions,  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,250  hours. 

OMB  Number:  1515-0117. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Establishment  of  a  Container 
Station. 

Description:  This  collection  is  an 
application  to  establish  a  container 
station  for  the  vaning  and  devaning  of 
cargo. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  170. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  354  hours. 


OMB  Number:  1515-0121. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Establishment  of  a  Bonded 
Warehouse. 

Description:  Owners  or  lessees 
desiring  to  establish  a  bonded 
warehouse  must  make  written 
application  to  the  port  director  where 
the  warehouse  is  located.  The 
application  must  state  warehouse 
location,  describe  the  premises  and 
indicate  the  class  of  bonded  warehouse 
permit  desired. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  45. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  135  hours. 

OMB  Number:  1515-0127. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Application  for  Bonding  of 
Smelting  and  Refining  Warehouse. 

Description:  A  manufacturer  engaged 
in  smelting  or  refining,  or  both,  of 
metal-bearing  materials  as  provided  for 
in  Section  312,  Tariff  Act  of  1930,  as 
amended,  may  make  application  to  the 
port  director  nearest  the  plant  location, 
for  the  bonding  such  plants  pursuant  to 
19  U.S.C.  1312  and  19  CFR  19.17(a). 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  8  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/. 
Recordkeeping  Burden:  8  hours. 

OMB  Number:  1515-0133. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Application  to  Receive  Free 
Materials  in  a  Bonded  Warehouse. 

Description:  The  proprietor  of  a 
bonded  manufacturing  warehouse  must 
make  application  to  the  port  director  of 
Customs  to  receive  therein  any  domestic 
merchandise  subject  to  Internal  Revenue 
Tax,  which  is  to  be  used  in  connection 
with  the  manufacture  of  articles 
permitted  to  be  manufactured  in  such  a 
warehouse. . 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  Federal 
Government 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,000  hours. 
OMB  Number:  1515-0134. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Bonded  Warehouses- 
Alterations,  Suspensions  Relocations 
and  Discontinuances. 

Description:  Alterations  to,  or 
relocation  of,  a  bonded  warehouse  may 
be  made  with  the  permission  of  an 
application  by  the  warehouse  proprietor 
to  alter  or  relocate  the  warehouse. . 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  110. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  193  hours. 
OMB  Number:  1515-0145. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Cargo  Container  and  Road 
Vehicle  Certification  for  Transport 
Under  Customs  Seal. 

Description:  This  information  is  used 
in  a  volimtary  program  to  receive 
internationally  recognized  Customs 
certification  that  intermodal  Containers/ 
Road  Vehicles  meet  construction 
requires  of  international  Customs 
conventions.  Such  certification 
facilitates  international  trade  by 
reducing  intermediate  international 
controls. 

Respondents:  State,  Local  to  Tribal 
Government,  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
10,600  hours. 

OMB  Number:  1515-0193. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Report  of  Loss,  Detention,  or 
Accident  by  Bonded  Carrier,  Cartman, 
Lighterman,  Foreign  Trade  Zone 
Operator,  or  Centralized  Examination 
Station  Operator. 

Description:  This  collection  is 
required  to  ensiu«  that  any  loss  or 
detention  of  bonded  merchandise,  or 
any  accident  happening  to  a  vehicle  or 
lighter  while  carrying  bonded 
merchandise  shall  be  immediately 


reported  by  the  cartman,  lighterman, 
qualified  bonded  carrier,  foreign  trade 
zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
are  properly  report  to  the  port  director. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  250. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  37  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden :  1 54  hours. 
OMB  Number:  1515-0194. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Titie:  Docimientation  Reqiiirements 
for  Articles  Entered  Under  Various 
Special  Tariff  Treatment  Provisions. 

Description:  This  collection  is  used  to 
ensure  revenue  collections  and  to 
provide  duty-free  entry  of  merchandise 
eligible  for  reduced  duty  treatment 
under  provisions  of  HTUSA. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  State,  Local  or 
Tribal  government. 

Estimated  Number  of  Recordkeepers: 
750. 

Estimated  Burden  Hours  Per 
Recordkeeper:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  450  hoius. 

OMB  Number:  1515-0210. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Notice  of  Detention. 
Description:  This  collection  requires  a 
response  to  the  Notice  of  Detention  of 
merchandise  and  to  provide  evidence  of 
admissibility  to  allow  entry. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-jmifit  institutions.  Federal 
Govermnent. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  2  hovis. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-12713  Filed  5-19-99;  8:45  am] 

BLUNQ  CODE  4«20-0»4l 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvtow; 
CofiHTMnt  Rsqusst 

May  11, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasiuy 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  21, 1999  to 
be  assiued  of  consideration. 

Internal  Rerenne  Service  (IRS) 

OMB  Number:  1545-0094. 

Fonn  Number:  IRS  Form  1041-A. 

Type  of  Review:  Extension. 

Title:  U.S.  Information  Return — ^Tnist 
Acciunulation  of  Charitable  Amounts. 

Description:  Form  1041-A  is  used  to 
report  the  information  required  in  26 
use  6034  concerning  accumulation  and 
distribution  of  charitable  amounts.  The 
data  is  used  to  verily  that  amounts  for 
which  a  charitable  deduction  was 
allowed  are  used  for  charitable 
purposes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,000. 

Estimated  Burden  Hoitts  Per 
Respondent/Recordkeeper: 

Recordkeeping  24  hr.,  9  min. 

Learning  about  the  law  or     3  hr.,  26  min. 
the  form. 

Preparing  the  form 8  hr.,  38  min; 

Copying,  assembling,  and      1  hr.,  20  min. 
sending  the  form  to  the 
IRS. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  657,900  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
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and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  S4anagement  Officer. 
(FR  Doc.  99-12714  Filed  5-l»-99;  8:45  am] 

BHXMG  CODE  4«3IMn-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  14, 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Ck)pies  of  the  submission(s) 


may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
0MB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  June  21, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0065. 

Form  Number  IRS  Forms  4070, 
4070A,  4070PR  and  4070A-PR. 

Type  of  Review:  Revision. 

Title:  Employee's  Report  of  Tips  to 
Employer  (4070);  Employee's  Daily 


Record  of  Tips  (4070A);  Informe  al 
Patrono  de  Propinas  Recobidas  por  el 
Empleado  (4070PR);  and  Registro  Diario 
de  Propinas  del  Empleado  {4070A-PR). 

Description:  Employees  who  receive 
at  least  $20  per  month  in  tips  must 
report  the  tips  to  their  employers 
monthly  for  purposes  of  withholding  of 
employment  taxes.  Forms  4070  and 
4070PR  (Puerto  Rico  only)  are  used  for 
this  purpose.  Employees  must  keep  a 
daily  record  of  tips  they  receive.  Forms 
4070A  and  4070A-PR  are  used  this 
purpose. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  570,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form 


4070  

4070A 

4070PR  .... 
4070A-PR 


Recordkeeping 


7  min 

3  hr.,  23  min. 

7  min 

3  hr.,  23  min. 


Learning  about 

the  law  or  the 

form  (in  minutes) 


Preparing  the  form 
(in  minutes) 


13 
28 
55 

13 


Copyina,  and  pro- 
viding the  form  (in 
minutes) 


10 
28 
28 
10 


Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/Recordkeeping  Burden:  36,322,800  hours. 

OMB  Number:  1545-0122. 

Form  Number:  IRS  Form  1118,  Schedules  I  and  J. 

Type  o/fleview;  Extension. 

rit7e;  Foreign  Tax  Credit— Corporation.  ,  ,      .  ^         .      i  • 

Description-  Form  1118  and  separate  Schedules  I  and  J  are  used  by  domestic  and  foreign  corporations  to  claim 
a  credit  for  taxes  paid  to  foreign  countries.  The  IRS  uses  Form  118  and  related  schedules  to  determine  if  the  corporation 
has  computed  the  foreign  tax  credit. 

Respondents:  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/Recordkeepers:  30,000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Form 

Recordkeeping 

Learning  about  the  law  of  the 
form 

Preparing  and 

sending  the  form 

to  the  IRS 

1 1  iQ                                                                                                                

97  hr.,  20  min 

17  hr.,  9  min 

20  hr.,  42  min. 

C/>harliila  1  IPnrm  111R^                                                                       

9  hr.,  20  min 

1  hr.,  0  min 

1  hr.,  1 1  rain. 

Schedule  J  (Form  1118) 

106  hr.,  25  min 

1  hr.,  12  min 

2  hr.,  59  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,071,298  hours. 

OMB  Number:  1545-1493. 

Regulation  Project  Number:  PS-7-89 
Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Gain  From  the 
Disposition  of  Interest  in  Certain 
Natural  Resource  Recapture  Property  by 
S  Corporations  and  Their  Shareholders. 

Description:  The  regulation  prescribes 
rules  under  section  1254  relating  to  the 
treatment  by  S  corporations  and  their 
shareholders  of  gain  from  the 


disposition  of  natural  resource  recapture 
property  and  from  the  sale  or  exchange 
of  S  corporation  stock.  Shareholders 
that  sell  or  exchange  stock  may  submit 
a  statement  to  rebut  presumption  of  gain 
treatment. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 


OMB  Number:  1545-1647. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-18. 

Type  of  Review:  Extension. 

Title:  Debt  RoU-Ups. 

Description:  This  revenue  procedure 
provides  for  an  election  that  will 
facilitate  the  consolidation  of  two  or 
more  outstanding  debt  instruments  into 
a  single  debt  instrument.  Under  the 
election,  taxpayers  can  treat  certain 
exchanges  of  debt  instruments  as 
realization  events  for  federal  income  tax 
purposes  even  though  the  exchanges  do 
not  result  in  significant  modifications 
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under  §  1.1001-3  of  the  hicome  Tax 
Regulations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  f'fumber  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  75  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-12715  Filed  5-19-99;  8:45  am] 

BILUNQ  CODE  4830-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  For  OIMB  Review; 
Comment  Request 

agency:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  review; 

comment  request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)],  this 
notice  announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  United  States 
Information  Agency  (USIA)  is 
requesting  OMB  approval  and  three  year 
renewal  for  the  information  collection 
entitled,  "Exchange  Visitor  Program 
Application"  (IAP-37),  and  "Update  of 
Information  on  Exchange  Visitor 
Program  Sponsor"  (IAP-87)  both  under 
OMB  control  nxunber  3116-0210. 

Also,  in  accordance  with  the 
Paperwork  Reduction  act  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  biu*den, 
USIA  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  proposed  public  use  form. 
Comments  are  requested  on  the 
proposed  information  collection 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  way  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  SW,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  USIA. 

DATES:  Comments  are  due  on  or  before 
Jime  21, 1999. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1,  supporting 
statement,  and  other  doauaents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeaimette 
Giovetti,  United  States  Information 
Agency,  M/AOL.  301  Fourth  Street, 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-4408,  Internet  address 
JGiovett@USL\.GOV;  and  OMB  review: 
Mr.  Jefferson  Hill,  Office  of  Information 
And  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002.  NEOB, 
Washington,  D.C.  20503,  Telephone 
(202) 395-5871. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  activity  involved 
with  this  program  is  conducted    . 
pursuant  to  the  mandate  give  to  the 
United  States  Information  Agency  under 
the  terms  and  conditions  of  die  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pilb.  L.  87-256,  22  U.S.C.  2451. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  initial  comments  on  this 
collection  was  published  March  22, 
1999,  vol.  64,  no.  54.  Public  reporting 
burden  for  this  collection  of  information 
(Paper  Work  Reduction  Project:  OMB 
No.  3116-0210)  is  estimated  per 
response  to  average  60  minutes  for  the 
IAP-37  and  20  minutes  for  the  L\P-87, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


For  the  IAP-37,  responses  are  voluntary 
and  respondents  are  requested  to 
respond  annually.  For  the  IAP-87, 
responses  are  mandatory  and 
respondents  are  required  to  respond  on 
an  as  needed  basis. 

Current  Actions:  This  information 
collection  has  been  submitted  to  OMB 
for  approval  and  three-year  renewal  of 
the  currently  approved  collection  due  to 
expire  on  June  30, 1999. 

Titles:  "Exchange  Visitor  Program 
Application"  and  "Update  of 
Information  on  Exchange  Visitor 
Program  Sponsor" 

Form  Numbers:  IAP-37  and  IAP-87. 

Abstract:  Under  the  requirements  of 
22  CFR,  part  514.  Exchange  Visitor 
Program;  Final  Rule  as  amended  and  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  USIA  has  been 
delegated  the  authority  to  designate 
Sponsors  for  the  Exchange  Visitor 
Program  for  U.S.  Government  agencies, 
public  and  private  educational  and 
cultxiral  exchange.  The  purpose  of  the 
Exchange  Visitor  Program  is  intended  to 
promote  interchanges  of  persons 
engaged  in  Education,  Arts,  and 
Sciences  and  to  promote  mutual 
understanding  between  the  people  of 
the  U.S.  and  other  countries.  The  USIA 
IAP-37  form  is  used  when  organizations 
wishing  to  sponsor  exchange  visitors 
from  abroad  must  apply  to  USIA  for  a 
designation  that  will  permit  them  to 
function  as  sponsors.  The  USIA  INAP- 
87  form  is  used  by  the  Exchange  Visitor 
Sponsors  to  change  the  name  of  their 
institution  and/or  organization,  the 
names  of  the  personnel  involved, 
addresses,  or  telephone  numbers.  The 
form  is  also  used  to  order  supply  of 
additional  lAP  forms,  code  books,  or  to 
cancel  the  program. 

Proposed  Frequency  of  Responses 

No.  of  Respondents — 1,550. 
Recordkeeping  Hours — 1.33. 
Total  Annual  Burden— 2,061. 

Dated:  May  14, 1999. 
Rose  Royal, 

Federal  Register  Uaison. 
(FR  Doc.  99-12648  Filed  5-19-99;  8:45  am) 
BILUNG  CODE  S230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

agency:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
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the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
Included  in  the  exhibit  "Eva  Levina- 
Rozengolts:  Her  Life  and  Work" 
imported  from  abroad  for  temporary 
exhibition  without  profit  withdn  the 
United  States,  is  of  cultiual  significance. 
These  objects  are  imported  pursuant  to 
a  loan  agreement  wiUi  the  foreign 
lender.  I  also  determine  that  the 
exhibition  or  display  of  the  Usted 
exhibit  objects  at  The  National  Museum 
of  Women  In  The  Arts,  New  York,  New 
York,  from  on  or  about  June  17,  1999, 
to  on  or  about  September  26, 1999,  is  in 
the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  H.  Caldwell,  Assistant 
General  Counsel,  202/619-6982,  and  the 
address  is  Room  700,  U.S.  Information 
Agency,  301  4th  Street,  SW, 
Washington,  DC  20547-0001. 

Dated:  May  13. 1999. 
Les  Jin, 

General  Counsel. 

(FR  Doc.  99-12647  Filed  5-19-99;  8:45  am] 
aiUJNG  COOE  eMMM-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Conmiission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
meet  on  Wednesday  May  19, 1999  in 
Room  600,  301  4th  Street,  SW, 
Washington,  DC,  from  8:30  a.m.  to  9:30 
a.m. 

At  8:30  a.m.  the  Commission  will 
meet  with  Mr.  John  Rendon,  President, 
The  Rendon  Group  to  discuss  Public 
Diplomacy  Strategies  dvuing  Crises. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Marianne  Scott,  (202)  619- 
4457,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  May  17, 1999. 

Rose  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  99-12759  Filed  5-19-99;  8:45  am) 

BILUNG  CO06  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-(None  Assigned)] 

Agency  Infomurtion  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  Planning  and 
Analysis,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44.  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Office  of  Planning 
and  Analysis  (OP&A),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  21,  1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  {045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8135  or  FAX  (202)  273-5981.  Please 
refer  to  "The  1999  Survey  of 
Educational  Benefits  Usage  (SEBU)." 
SUPPLEMENTARY  INFORMATION: 

Title:  The  1999  Survey  of  Educational 
Benefits  Usage  (SEBU). 

Type  of  Review:  New  collection. 

Abstract:  The  Government 
Performance  and  Results  Act  of  1993 
(CIPRA)  is  the  primary  impetus  for  VA 
to  conduct  a  formal  evaluation  of  its 
major  education  programs.  The  purpose 
of  the  survey  is  to  obtain  information 
that  is  relevant  to  assessing  the 
effectiveness  and  efficiency  of  three 
education  programs  administered  by 
VA:  Montgomery  GI  Bill  (Title  38, 
Chapter  30);  Montgomery  GI  Bill  for 
Selected  Reserves  (Title  10,  Chapter 
1606);  and  Dependents'  Education 
Assistance  (Title  38,  Chapter  35).  The 
data  gathered  from  individujds  eligible 
to  participate  in  the  program  will 
provide  the  basis  from  which  VA  will 
analyze  and  determine  the  extent  to 
which  each  program  meets  its  statutory 
intent  and  the  expectations  of  veterans, 
legislators,  school  officials  and  program 
officials.  The  data  will  also  provide 
information  that  may  be  used  to  help 
examine  how  well  the  programs  are 
poised  to  meet  the  needs  of  veterans  in 
the  early  21st  centiuy  and  identify  how 
best  to  meet  these  needs.  The  data  will 


provide  the  basis  that  will  allow  VA  to 
further  develop  and  improve  its  strategy 
to  continue  to  deliver  the  best  possible 
educational  benefits  and  services  at  the 
least  cost. 

The  Department  published  a  notice  in 
the  Federal  Register  on  November  5, 
1998  (Volume  63,  Number  214),  on 
pages  59840-59841.  The  notice  solicited 
comments  on  the  Information  that  will 
be  collected  by  a  survey  to  assess  the 
effectiveness  and  efficiency  of  three 
education  programs  administered  by  the 
Department  of  Veterans  Affairs: 
Montgomery  GI  BiU  (Title  38,  U.S.C, 
Chapter  30);  Montgomery  GI  Bill  for 
Selected  Reserves  (Title  10,  U.S.C, 
Chapter  1606);  and  Dependents' 
Education  Assistance  (Title  38,  U.S.C, 
Chapter  35).  No  comments  were 
received  during  the  60-day  public 
comment  period. 

Affected  Public:  Individuals  or 
households. 

Total  Estimated  Annual  Burden: 
2,250  hours. 

Benefit  users:  1,250  hoiu^. 

Benefits  non-users:  1,000  hours. 

Total  Estimated  Time  Per 
Respondent: 
Benefit  users: 

Veterans/active  duty  members — 30 
minutes 

Reservists/National  Guard  members — 
25  minutes 

Survivors/dependents — 20  minutes 

Benefits  non-users: 

Veterans/active  duty  members — 25 
minutes 

Reservists/National  Guard  members — 
20  minutes 

Siuvivors/dependents — 15  minutes 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
6,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "The 
1999  Survey  of  Educational  Benefits 
Usage  (SEBU)." 

Dated:  March  31, 1999. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  99-12691  Filed  5-19-99;  8:45  am) 

BILUNO  CODE  8320-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMEKT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

Correction 

In  notice  document  99-7605, 
appearing  on  page  14887  in  the  issue  of 
Monday,  March  29, 1999,  make  the 
following  correction: 

On  page  14887,  in  the  second  column, 
in  the  DATES:  section,  in  the  second  line, 
"April  28, 1999"  should  read  "May  28, 
1999". 
[FR  Doc.  C9-7605  Filed  5-19-99;  8:45  am] 

BILLING  CODE  1505-01-O 


DEPARTMErn-  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  MG99-1 9-000  and  irres-ll- 
000] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Rling 

Correction 

In  notice  document  99-12110 
appearing  on  page  25877  in  the  issue  of 
Thursday,  May  13, 1999,  the  docket 
numbdr  should  read  as  set  forth  above. 
[FR  Doc.  C9-12110  Filed  5-19-99;  8:45  am] 

BOJJNG  COCE  1506-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[FRL-6337-1] 
RIN  2060-AH97 

Test  Metiiods:  Three  New  Methods  for 
Velocity  and  Volumetric  Flow  Rate 
Determination  in  Stacits  or  Ducts 

Correction 

In  rule  dociunent  99-11796  beginning 
on  page  26484  in  the  issue  of  Friday, 


May  14, 1999,  make  the  following 
coiTection(s): 

PART  60-[CORRECTED] 

On  page  26569,  at  the  bottom,  above 
the  "Billing  Code"  line,  add  the  file  line 
to  read  as  follows:"lFR  Doc.  99-11796 
Filed  5-13-99;  8:45  am]". 
[FR  Doc.  C9-11796  Filed  5-19-99;  8:45  amj 

BtUJNG  CODE  1S0S-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart888 

[Docket  No.  FR-4496-N-01] 

Fair  Market  Rents  for  the  Section  8 
Housing  Assistance  Payments 
Program-Fiscai  Year  2000 

Correction 

In  proposed  rule  document  99-11507 
beginning  on  page  24866  in  the  issue  of 
Friday,  May  7, 1999,  make  the  following 
correction: 

On  page  24880,  remove  the  existing 
table  and  add  the  following  table  for 
"Schedule  B  -  40th  Percentile  Fair 
Market  Rents  for  Existing  Housing". 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  52 
RIN  3150-AQ23 

AP600  Design  C«rtific«tion 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
proposes  to  amend  its  regidations  to 
certify  the  AP600  standard  plant  design 
under  Subpart  B  of  10  CFR  Part  52.  This 
action  is  necessary  so  that  applicants  or 
licensees  intending  to  construct  and 
operate  an  AP600  design  may  do  so  by 
referencing  the  AP600  design 
certification  rule  (DCR).  This  proposed 
DCR,  set  out  as  Appendix  C,  is  nearly 
identical  to  the  two  previously  codified 
DCRs  in  Appendices  A  and  B  of  10  CFR 
Part  52.  The  appUcant  for  certification 
of  the  AP600  design  is  Westinghouse 
Electric  Company  LLC  (hereinafter 
referred  to  as  Westinghouse). 

The  public  is  invited  to  submit 
comments  on  this  proposed  DCR  and 
the  AP600  design  control  document 
(DCD)  that  is  incorporated  by  reference 
into  the  DCR.  In  addition,  interested 
parties  may  request  an  informal  hearing 
before  an  NRC  Atomic  Safety  and 
Licensing  Board,  in  accordance  with  10 
CFR  52.51(b),  on  matters  pertaining  to 
this  proposed  DCR.  The  NRC  also 
invites  the  public  to  submit  comments 
on  the  environmental  assessment  for  the 
AP600  design. 

DATES:  Submit  comments  by  August  3, 
1999.  Comments  received  aJfter  this  date 
will  be  considered  if  it  is  practical  to 
consider  them,  but  the  Commission  is 
only  able  to  ensure  consideration  for 
comments  received  on  or  before  this 
date.  Requests  for  an  informal  hearing 
must  be  submitted  by  August  3, 1999. 
ADDRESSES:  Mail  written  comments  and 
requests  for  an  informal  hearing  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  Mail  Stop  0-16  Cl. 
Comments  may  also  be  delivered  to: 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 
Copies  of  comments  received,  the  DCD, 
and  the  environmental  assessment  will 
be  available  for  examination  and 
copying  at  the  NRC  Public  Document 
Room  at  2120  L  Sti«et  NW.  (Lower 
Level),  Washington,  DC. 

Electronic  comments  may  be  provided 
via  the  NRC's  interactive  rulemaking 


website  through  the  NRC  home  page 
[www.nrc.gov].  From  the  home  page, 
select  "Rulemaking"  from  the  tool  bar  at 
the  bottom  of  the  page.  The  interactive 
rulemaking  website  can  then  be 
accessed  by  selecting  "Ridemaking 
Forum."  This  site  provides  the  ability  to 
upload  comments  as  files  [any  format], 
if  your  web  browser  supports  that 
function.  Contact  Ms.  C^l  Gallagher  by 
telephone  (301)  415-5905  or  e- 
mail:cag@nrc.gov  for  information  about 
the  interactive  rulemaking  website. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
N.  Wilson,  Mail  Stop  0-12  Gl5,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or 
telephone  (301)  415-3145,  or  e-mail: 
jnw®nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background. 

n.  Comments  and  Hearings  in  the  design 
certification  rulemalung. 

A.  Opportunity  to  submit  written  and 
electronic  comments. 

B.  Opportimity  to  request  hearing. 

C.  Hearing  process. 

D.  Resolution  of  issues  for  the  final 
rulemaking. 

E.  Access  to  proprietary  information  in 
rulemaking. 

F.  Ex  parte  and  separation  of  functions 
restrictions. 

in.  Section-by-section  discussion  of  design 
certification  rule. 

A.  Introduction  (Section  I). 

B.  Definitions  (Section  II). 

C.  Scope  and  contents  (Section  JS). 

D.  Additional  requirements  and 
restrictions  (Section  IV). 

E.  Applicable  regulations  (Section  V). 

F.  Issue  resolution  (Section  VI). 

G.  Duration  of  this  appendix  (Section  VII). 
H.  Processes  for  changes  and  departures 

(Section  Vin). 
I.  Inspections,  tests,  analyses,  and 

acceptance  criteria  (Section  IX). 
J.  Records  and  Reporting  (Section  X). 

IV.  Finding  of  no  significant  environmental 

impact:  availability 

V.  Paperwork  Reduction  Act  statement. 

VI.  Regulatory  analysis. 

VII.  Regulatory  Flexibility  Act  certification. 
Vni.  Backfit  analysis. 
IX.  Consensus  standards. 


L  Background 

The  NRC  added  10  CFR  Part  52  to  its 
regiUations  to  provide  for  the  issuance 
of  early  site  permits,  standard  design 
certifications,  and  combined  licenses  for 
nuclear  power  reactors.  Subpart  B  of  10 
CFR  Part  52  established  the  process  for 
obtaining  design  certifications.  On  June 
26, 1992,  Westinghouse  tendered  its 
application  for  certification  of  the 
AP600  standard  plant  design  with  the 
NRC.  Westinghouse  submitted  this 
application  in  accordance  with  Subpart 


B  and  Appendix  O  of  10  CFR  Part  52. 
The  NRC  formally  accepted  the 
appUcation  as  a  docketed  appUcation 
for  design  certification  (Docket  No.  52- 
003)  on  December  31, 1992.  Information 
submitted  before  that  date  can  be  foimd 
imder  Project  No.  676. 

The  NRC  staff  issued  a  final  safety 
evaluation  report  (FSER)  related  to 
certification  of  the  AP600  standard 
plant  design  in  September  1998 
(NUREG-1512).  The  FSER  documents 
the  results  of  the  NRC  staffs  safety 
review  of  the  AP600  design  against  the 
requirements  of  10  CFR  Part  52,  Subpart 
B,  and  delineates  the  scope  of  the 
technical  details  considered  in 
evaluating  the  design.  The  FSER 
provides  the  bases  for  Commission 
approval  of  the  AP600  design  through 
design  certification.  A  copy  of  the  FSER 
may  be  obtained  from  the 
Superintendent  of  Documents,  U.  S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328  or 
the  National  Technical  Information 
Service,  Springfield.  VA  22161-0002. 
The  final  design  approval  for  the  AP600 
design  was  issued  on  September  3, 
1998,  and  published  in  die  Federal 
Register  on  September  11, 1998  (63  FR 
48772). 

Rulemaking  Procedures 

Subpart  B  of  10  CFR  Part  52  provides 
for  Commission  approval  of  standard 
designs  for  nuclear  power  facilities  (e.g., 
design  certification)  through 
rulemaking.  In  accordance  with  the 
Administrative  Procedure  Act  (APA), 
Part  52  provides  the  opportunity  for  the 
public  to  submit  written  comments  on 
the  proposed  design  certification  nde. 
However,  Part  52  goes  beyond  the 
requirements  of  the  APA  by  providing 
the  public  with  an  opportunity  to 
request  a  hearing  before  the  Atomic 
Safety  and  Licensing  Board  Panel  in  a 
design  certification  ndemaking.  While 
Part  52  describes  a  general  framework 
for  conducting  a  design  certification 
rulemaking,  §  52.51(a)  states  that  more 
detailed  procedures  for  the  conduct  of 
each  design  certification  will  be 
specified  by  the  Commission. 

To  assist  the  Commission  in 
developing  the  detailed  rulemaking 
procedures,  the  NRC's  Office  of  the 
General  Counsel  prepared  a  paper 
(SECY-92-381,  "Rulemaking 
Procedures  for  Design  Certification," 
dated  November  10, 1992),  that 
recommended  design  certification 
rulemaking  procedures.  This  paper  was 
prepared  after  consideration  of  the 
panel  discussions  at  a  public  workshop 
and  the  written  comments  received  after 
the  workshop.  On  April  30, 1993,  the 
Commission  issued  a  Memorandimi  to 
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the  General  Counsel  that  provided  the 
Commission's  determinations  with 
respect  to  the  procedural  issues  raised 
by  the  General  Coimsel's  paper.  Section 
n  describes  the  procedures  to  be  utilized 
in  this  design  cwtification  nilemaking. 

n.  Comments  and  Hearings  in  the 
Design  Certification  Rulemaking 

A.  Opportunity  To  Submit  Written  and 
Electronic  Comments 

Any  person  may  submit  written 
comments  on  the  proposed  design 
certification  rule  to  the  Commission  for 
its  consideration.  1  Conunenters  have  75 
days  from  the  publication  of  this  notice . 
to  file  written  conunents  on  the 
proposed  design  certification  rule. 
Conunenters  needing  access  to 
proprietary  or  safeguards  information  in 
order  to  provide  written  comments  must 
follow  the  procedures  and  filing 
deadlines  (including  the  date  for  filing 
written  comments)  set  forth  in  Section 
E  below. 

Conunenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  comment  letter  in 
electronic  format  on  a  3.5  inch 
computer  diskette.  Text  files  should  be 
provided  in  WordPerfect  8  format  or 
unformatted  ASCII  code.  The  format 
and  version  shoidd  be  identified  on  the 
diskette's  external  label. 

B.  Opportunity  To  Request  Hearing 

Any  person  may  request  an  informal 
hearing  on  onettr  more  specific  matters 
with  respect  to  the  proposed  design 
certification  rule.^  An  informal  hearing 
provides  the  admitted  party  with  an 
opportunity  to  provide  written  and  oral 
presentations  on  those  matters  to  an 
Atomic  Safety  and  Licensing  Board,  and 
to  request  that  the  licensing  board 
question  the  applicant  on  those  matters. 
'The  conduct  of  an  informal  hearing  is 
discussed  in  more  detail  in  Section  C. 
below.  Under  certain  circumstances,  a 
party  in  an  informal  hearing  may 
request  that  the  Commission  hold  a 
formal  hearing  on  specific  and 
substantial  factual  disputes  necessary  to 
resolve  the  matters  for  which  the  party 
was  granted  an  informal  hearing 
(Section  C.ll  below). 

A  person  may  request  an  informal 
hearing  even  though  that  person  has  not 
submitted  separate  written  comments 
on  the  design  certification  nde  [i.e.,  is 
not  a  commenter).  Requests  for  an 
informal  hearing  must  be  received  by 
the  Commission  no  later  than  75  days 


from  the  publication  of  this  notice,  and 
a  copy  of  the  request  must  be  sent  via 
overnight  mail  to  the  design 
certification  applicant  at  die  following 
address:  Mr.  Brian  A.  Mclntyre, 
Manager,  Advanced  Plant  Safety  and 
Licensing,  Westinghouse  Electric 
Company,  P.O.  Box  355,  Pittsbu^,  PA 
15230-0355.  The  information  which  a 
person  requesting  a  hearing  must 
provide  in  the  hearing  request,  as  well 
as  the  procedures  and  standards  to  be 
used  by  the  Commission  in  its 
determination  of  the  request,  are 
discussed  in  Sections  C.l  through  C.4 
below. 

A  person  who  needs  to  review 
proprietary  information  submitted  by 
the  design  certification  applicant  in 
order  to  prepare  a  request  for  an 
informal  hearing  must  follow  the 
procedures  and  filing  schedule  set  forth 
in  Section  E.  below. 

The  Commission  is  also  providing  an 
opportunity  for  interested  State,  county, 
and  city/municipal  and  other  local 
Governments,  as  well  as  Native 
American  tribal  governments,  to 
participate  as  "interested  governments " 
in  any  informal  hearings  which  the 
Commission  authorizes,  similar  to  their 
participation  as  "interested 
governments"  in  Subpart  G  hearings 
under  10  CFR  2.715.  State,  county,  city/ 
municipal,  local,  and  tribal 
Governments  wishing  to  participate  as 
an  "interested  government"  in  any 
design  certification  rulemaking  hearings 
must  file  their  request  to  participate  no 
later  than  75  days  from  the  publication 
of  this  notice. 

C.  Hearing  Process 

1.  Filings  and  Computation  of  Times 

All  notices,  papers,  or  other  filings 
discussed  in  this  section  must  be  filed 
by  express  mail.^  The  time  periods 
specified  in  this  section  have  been 
established  based  upon  such  a  filing. 
The  express  mail  filing  requirement 
shall  be  considered  in  estabUshing  other 
filing  deadlines. 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included,  unless  it  is  a  Satiu-day, 
Sunday,  or  legal  holiday  at  the  place 


'  An  opportunity  for  public  comnient  is  required 
by  Section  553  of  the  Administrative  Procedures 
Act  and  10  CFR  52.51(b). 

2  An  opportunity  for  a  hearing  is  provided  by  10 
CFR  52.51(b). 


3  Filings  discussed  in  this  section  may  also  be 
served  upon  the  Commission  in  electronic  form  in 
lieu  of  express  mail.  However,  parties  must  serve 
copies  of  their  filings  on  other  parties  by  express 
mail,  imless  the  receiving  party  agrees  to  filing  in 
electronic  form.  These  filings  must  be  transmitted 
no  later  than  the  last  day  of  the  time  period 
specified  for  filing  and  must  be  in  accordance  with 
the  requirements  specified  under  DATE  and  ' 

I  in  this  notice. 


where  the  action  or  event  is  to  occur,  in 
which  case  the  period  runs  until  the 
next  day  which  is  neither  a  Saturday, 
Simday,  nor  holiday. 

2.  Content  of  Hearing  Request 

The  Commission  will  grant  a  request 
for  an  informal  hearing  only  if  the 
hearing  request  satisfies  each  of  the 
following  two  requirements.  First,  the 
hearing  request  must  include  the 
written  presentations  that  the  requestor 
wishes  to  be  included  in  the  record  of 
the  hearing.  The  written  presentations 
must: 

(i)  Identify  the  specific  portion  of  the 
proposed  design  certification  rule  or 
supporting  bases  which  are  challenged, 

(ii)  Describe  the  reasons  why  the 
proposed  rule  or  supporting  bases  are 
incorrect  or  insufBcient,  and 

(iii)  Identify  the  references  or  sources 
upon  which  the  person  requesting  the 
hearing  relies. 

If  the  requestor  has  submitted  written 
comments  in  the  public  comment 
period  addressing  these  three  factors  for 
the  specific  issue  for  which  the 
requestor  seeks  a  hearing,  it  will  be 
sufficient  for  the  requestor  to  identify 
the  portions  of  the  written  comments 
that  the  requestor  intends  to  submit  as 
a  written  presentation.  Also,  the  hearing 
request  must  demonstrate  that  the 
requestor  (or  other  persons  identified  in 
the  hearing  request  who  will  represent, 
assist,  or  speak  on  behalf  of  the 
requestor  at  the  hearing)  has  appropriate 
knowledge  and  qualifications  to  enable 
the  requestor  to  contribute  significanUy 
to  the  development  of  the  hearing 
record  on  the  specific  matters  at  issue. 
The  (Dommission  does  not  intend  that 
the  requestor  meet  a  judicial  "expert 
witness"  standard  in  order  to  meet  the 
second  criterion.  Nonetheless,  given  the 
substantial  commitment  of  time  and 
resovuces  associated  with  any  hearing, 
the  Commission  believes  it  to  be  a 
reasonable  prerequisite  that  the 
requestor  demonstrate  that  he/she  (or 
his/her  assistant)  has: 

(i)  Substantial  familiarity  with  the 
publicly  available  docketed  information 
relevant  to  the  issue  for  which  a  hearing 
is  requested; 

(ii)  The  requisite  technical  capability 
to  understand  the  factual  matters  and 
develop  a  record  on  the  issue  for  which 
a  hearing  is  requested,  and 

(iii)  An  imderstanding  of  the  NRC's 
hearing  procedures  in  10  CFR  Part  2.* 


*  Requesters  will  satisfy  this  requirement  by 
stating  that  they  possess  and  have  read  a  copy  of 
10  CFR  Part  2.  Subparts  A,  G.  and  L. 
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3.  Request  to  Hold  Hearing  Outside  of 
Washington,  DC 

Any  hearing(s)  which  the  Commission 
may  authorize  ordinarily  will  be 
conducted  in  the  Washington,  DC. 
metropolitan  area.  However,  the 
Commission  at  its  discretion  may 
schedule  hearings  outside  the 
Washington,  DC.  metropolitan  area  in 
response  to  requests  submitted  by  a 
person  requesting  a  hearing  that  all  or 
part  of  the  hearing  be  held  elsewhere. 
These  requests  must  be  submitted  in 
conjimction  with  the  request  for 
hearing,  and  must  specifically  explain 
the  special  cinnmistances  for  holding  a 
hearing  outside  the  Washington,  DC. 
metropolitan  area. 

4.  Responses  to  Hearing  Request 

The  applicant  may  file  a  response  to 
any  hearing  request  within  15  days  of 
the  date  of  the  hearing  request.  The  NRC 
staff  will  not  provide  a  response  to  the 
hearing  request  unless  requested  to  do 
so  by  the  Commission  but  may  assist  the 
Commission  in  its  ruling  on  the  request. 

5.  Commission  Determination  of 
Hearing  Request 

The  Commission  intends  to  rule  on  a 
hearing  request  within  20  days  of  the 
close  of  the  period  for  requesting  a 
hearing.  The  Commission's 
determination  will  be  based  upon  the 
materials  accompanying  the  hearing 
request  and  the  applicant's  response 
(and  the  NRC  staff's  response,  if 
requested  by  the  Commission).  The 
hearing  request  shall  be  granted  if: 

(i)  The  request  is  accompanied  by  a 
written  presentation  containing  the 
information  required  by  Section  C.2. 
above;  and 

(ii)  The  requestor  has  the  appropriate 
knowledge  and  qualifications  to  enable 
the  requestor  to  contribute  significantly 
to  the  development  of  the  hearing 
record  on  the  matters  sought  to  be 
controverted. 

The  Commission  may  consult  with 
the  NRC  staff  before  its  determination  of 
a  hearing  request.  A  written  decision 
either  granting  or  denying  the  hearing 
request  will  be  published  by  the 
Commission. 

If  a  hearing  request  is  granted  in 
whole  or  in  part,  the  Commission's 
decision  will  delineate  the  controverted 
matter  that  will  be  the  subject  of  the 
hearing  and  whether  any  issues  and/or 
parties  are  to  be  consolidated  [see 
Section  C.7.  below).  The  Commission's 
decision  granting  the  hearing  will  direct 
the  establishment  of  a  licensing  board  to 
preside  over  the  informal  hearing. 
Finally,  the  Commission's  decision  will 
specify: 


(i)  The  date  by  which  any  requests  for 
discovery  must  be  filed  with  the 
licensing  board  (normally  20  days  after 
the  date  of  the  Commission's  decision), 
and 

(ii)  The  date  by  which  any  objections 
to  discovery  must  be  filed  (see  Section 
C.9.  below). 

The  Commission's  decision  will  be 
sent  to  each  admitted  party  by  overnight 
mail.  Separate  hearings  may  be  granted 
for  each  controverted  matter  or  set  of 
consolidated  matters.  Thus,  if  there  are 
three  different  controverted  matters,  the 
Commission  may  establish  three 
separate  hearings.  In  this  fashion, 
closing  of  the  hearing  record  on  a 
controverted  matter  and  its  referral  to 
the  Commission  for  resolution  need  not 
await  completion  of  the  hearing  on  the 
other  controverted  matters.  Finally,  the 
Commission's  decision  will  rule  on  any 
requests  for  hearings  outside  of  the 
Washington,  DC.  metropolitan  area  [see 
Section  C.3  above). 

6.  Authority  of  the  Licensing  Board 

If  the  Conmiission  authorizes  an 
informal  hearing  on  a  controverted 
matter,  the  licensing  board  Avill  function 
as  a  "limited  magistrate"  in  that  hearing 
with  the  authority  and  responsibility  for 
assuring  that  a  sufficient  record  is 
developed  on  those  controverted 
matters  which  the  Commission  has 
determined  are  appropriate  for 
consideration  in  that  hearing.  The 
licensing  board  shall  have  the  following 
specific  responsibilities  and  authority: 

(i)  Schedule  and  expeditiously 
conduct  the  informal  hearing  for  each 
admitted  controverted  matter,  consistent 
with  the  rights  of  all  the  parties  and 
with  the  Commission's  Statement  of 
Policy  on  Conduct  of  Adjudicatory 
Proceedings',  CLI-98-12,  48  NRC  18 
(1998),  (63  FR  41872,  August  5. 1998), 

(ii)  Review  all  discovery  requests 
against  the  criteria  established  by  the 
Commission,  and  refer  all  appropriate 
requests  to  the  Commission  with  a 
decision  explaining  the  licensing 
board's  action, 

(iii)  Preside  over  and  resolve  any 
issues  regarding  the  scheduling  and 
conduct  of  any  discovery  authorized  by 
the  Commission, 

(iv)  Order  such  further  consolidation 
of  parties  and  issues  as  the  licensing 
board  determines  is  necessary  or 
desirable, 

(v)  Orally  examine  persons  maldng 
oral  presentations  in  the  informal 


'  Although  the  opportuiHty  for  an  informal 
hearing  provided  for  in  Section  52.51(h)  and  this 
rulemaking  notice  is  not  an  adjudicatory  hearing 
per  se,  the  underlying  principals  and  goal  of 
expeditious  and  fair  conduct  of  adjudicatc.-y 
hearings  are  also  applicable  to  informal  hearings. 


hearing,  based  in  part  upon  the 
licensing  board's  review  of  the  parties' 
proposed  oral  questions  to  be  asked  of 
persons  making  oral  presentations, 
(vi)  Request  that  the  NRC  staff: 

(A)  Answer  licensing  board  questions 
about  the  FSER  or  the  proposed  rule, 

(B)  Provide  additional  information  or 
documentation  with  respect  to  the 
design  certification,  and 

(C)  Provide  other  assistance  as  the 
licensing  board  may  request.  Licensing 
board  requests  for  NRC  staff  assistance 
should  be  framed  such  that  the  NRC 
staff  does  not  assimie  a  role  as  an 
adversary  party  in  the  informal  hearing 
[see  Section  C.8  below), 

(vii)  Review  all  requests  for  additional 
hearing  procedures  and  refer  all 
appropriate  requests  to  the  Commission 
with  a  decision  explaining  the  licensing 
board's  action, 

(viii)  Certify  the  hearing  record  to  the 
Commission,  based  upon  the  licensing 
board's  determination  that  the  hearing 
record  contains  sufficient  information 
for  the  Commission  to  make  a  reasoned 
determination  on  the  controverted 
matter;  and 

(ix)  Include  with  its  certification  any 
concerns  identified  by  the  licensing 
board  in  the  course  of  the  hearing 
which,  although  neither  raised  by  the 
parties  nor  necessary  to  resolution  of  the 
controverted  hearing  matters,  are 
significant  enough  in  the  licensing 
board's  view  to  warrant  attention  by  the 
Commission. 

Licensing  board  determinations  with 
respect  to  referral  of  requests  to  the 
Commission,  as  well  as  licensing  board 
determinations  of  parties'  motions,  are 
not  appealable  to  the  Conunission  as  an 
interlocutory  matter.  Instead,  any 
disagreements  with  the  licensing 
board's  determinations  and  a  specific 
discussion  of  how  the  hearing  record  is 
deficient  with  respect  to  the  contested 
issue  must  be  set  forth  in  the  parties' 
proposed  findings  of  fact  which  are 
submitted  directly  to  the  Commission 
[see  Section  C.13  below). 

As  suggested  by  Item  (ix)  above,  the 
licensing  board  shall  not  have  any  "sua 
sponte"  authority  analogous  to  10  CFR 
2.760a.  The  Commission  believes  that  in 
the  absence  of  a  request  for  an  informal 
hearing  on  a  matter,  the  Commission 
should  resolve  issues  with  respect  to  the 
design  certification  rule  in  the  same 
manner  as  other  agency-identified 
rulemaking  issues,  viz.,  through  NRC 
staff  consideration  of  the  issue  followed 
by  the  Commission's  review  and  its 
final  resolution  of  the  matter.  However, 
when  it  certifies  the  completed  hearing 
record  to  the  Commission  [see  Section 
C.12.  below),  the  licensing  board  should 
identify  to  the  Commission  any 
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concerns  identified  during  the  hearing 
that  are  significant  enough  to  warrant 
Commission  consideration  but  that  are 
uimecessary  or  irrelevant  to  the 
resolution  of  the  controverted  hearing 
matter. 

The  Ucensing  board  shall  close  the 
hearing  and  certify  the  record  to  the 
Commission  only  after  it  determines 
that  the  record  on  the  controverted 
matter  is  sufficiently  complete  for  the 
Conunission  to  make  a  reasoned 
determination  with  respect  to  that 
matter.  However,  the  licensing  board 
shall  not  have  any  responsibility  or 
authority  to  resolve  and  decide 
controverted  matters  in  either  an 
informal  or  a  formal  hearing.  Rather,  the 
Commission  retains  its  traditional 
authority  in  rulemaking  proceedings  to 
evaluate  and  resolve  all  rulemaking 
issues  identified  in  public  comments  on 
a  proposed  rule.  Therefore,  the 
Commission  will  resolve  any 
controverted  matters  that  are  the  subject 
of  a  hearing  in  this  design  certification 
rulemaking. 

7.  Consolidation  of  Parties  and  Issues; 
Joint  Hearings  on  Related  Issues 

If  two  or  more  persons  seek  an 
informal  hearing  on  the  same  or  similar 
matters,  the  Commission  may,  in  its 
discretion,  grant  an  informal  hearing 
and  consolidate  the  matters  into  a  single 
issue  (as  defined  by  the  Commission). 
The  Commission  may  also,  in  its 
discretion,  require  that  the  parties  be 
consolidated  analogous  to  the 
consoUdation  permitted  under  10  CFR 
2.715a.  If  the  Commission  consolidates 
two  or  more  issues  into  a  single 
consolidated  issue  but  does  not 
consolidate  parties,  each  admitted 
person  will  be  deemed  a  separate  party 
with  an  individual  right  to: 

(il  Submit  separate  written 
presentations, 

(ii)  Submit  separate  sets  of  proposed 
oral  questions  to  be  asked  by  the 
licensing  board  [see  Section  CIO 
below], 

(iii)  Make  separate  oral  presentation, 
and 

(iv)  Submit  and  separately  respond  to 
motions. 

.  If  the  Commission  also  requires  that 
parties  be  consoUdated,  the 
consolidated  parties  must  participate 
jointly,  including  deciding  upon  written 
and  oral  presentations,  submitting  a 
single  set  of  written  questions, 
submitting  motions  supported  by  each 
of  the  consolidated  parties,  and 
responding  to  motions  filed  by  other 
parties. 

Diuing  the  informal  hearing,  the 
licensing  board  may  decide  that  further 
consolidation  of  issues  or  parties  woidd 


simplify  the  overall  conduct  of  informal 
hearings  or  materially  reduce  the  time 
or  resources  devoted  to  the  hearings.  In 
these  instances,  the  licensing  board  may 
direct  such  consoUdation.  The  licensing 
board  shall  set  forth  the  issues  and/or 
parties  to  be  consolidated  and  the 
reasons  for  such  consolidation  in  a 
written  order. 

8.  Status  of  the  Design  Cectification 
Applicant,  the  NRC  staff,  and 
Requesting  Party 

The  design  certification  applicant 
shaU  be  a  party  in  the  informal  hearing, 
with  the  right  to  submit  written  and  oral 
presentations,  propose  questions  to  be 
asked  by  the  licensing  board  of  oral 
presenters,  and  file  and  submit 
appropriate  motions. 

the  NRC  staff  shall  not  be  a  party  in 
the  informal  hearing  but  shall  be 
available  in  the  informal  hearing  to 
answer  licensing  board  questions  about 
the  FSER  or  the  proposed  rule,  provide 
additional  information  or 
dociunentation  with  respect  to  the 
design  certification,  and  provide  other 
assistance  that  the  licensing  board  may 
request  without  the  NRC  staff  assiuning 
the  role  of  a  party  in  the  informal 
hearing. 

A  party  whose  hearing  requests  have 
been  granted  with  respect  to  a  particular 
controverted  matter  shall  not  participate 
with  respect  to  any  controverted  matter 
on  which  the  party  was  not  granted  a 
hearing.  For  example,  if  Person  1  has 
been  authorized  as  a  party  on  Issue  A 
and  Person  2  has  been  authorized  as  a 
party  on  Issue  B,  then  Person  1  may 
participate  only  in  the  informal  hearing 
on  Issue  A,  and  may  not  participate  in 
the  informal  hearing  on  Issue  B. 
Conversely,  Person  2  may  participate 
only  in  the  informal  hearing  on  Issue  B, 
and  may  not  participate  in  the  informal 
hearing  on  Issue  A. 

9.  Requests  for  Discovery 

Any  party  may  request  the 
opportimity  to  conduct  discovery 
against  another  party  before  the  oral 
phase  of  the  informal  hearing.  The 
request  for  discovery  must: 

Ci)  Identify  the  type  of  discovery 
permitted  under  10  CFR  2.740,  2.740a, 
2.740a(b),  2.741,  and  2.742  which  the 
parfy  seeks  to  use; 

(ii)  Identify  the  subject  matter  or 
nature  of  the  information  sought  to  be 
obtained  bv  discovery;  and 

(iii)  Explain  with  particularity  the 
relevance  of  the  information  sought  to 
the  controverted  matter  which  is  the 
subject  of  the  hearing  and  why  this 
information  is  indispensable  to  the 
presentation  of  the  party's  position  on 
the  controverted  matter.  The  request 


shall  be  filed  with  the  Ucensing  board, 
with  copies  of  the  request  to  be  filed 
with  the  parfy  against  which  discovery 
is  sought,  and  the  NRC  staff.  The 
requests  must  be  received  no  later  than 
the  deadline  specified  by  the 
Commission  in  its  decision  granting  a 
party's  hearing  request  [see  Section  C.5. 
above).  A  party  against  whom  discovery 
is  sought  may  file  a  response  objecting 
to  part  or  aU  of  the  request.  Such  a 
response  must  explain  with 
particularify  why  the  discovery  request 
should  not  be  granted. 

The  Ucensing  board  shall  review  all 
discovery  requests  and  refer  to  the 
Commission  those  requests  that  it 
beUeves  should  be  granted  within  7 
days  after  the  date  for  receiving  a  party's 
objections  to  a  discovery  request.  The 
Ucensing  board  shall  issue  a  written 
decision  explaining  its  basis  for  either 
referring  the  request  to  the  Commission 
or  declining  to  refer  it.  The  written 
decision  shall  accompany  the  discovery 
requests  which  are  referred  by  the 
Ucensing  board  to  the  Commission. 

The  Commission  wiU  determine 
whether  to  grant  any  discovery  requests 
forwarded  to  it  based  upon  the  licensing 
board's  decision,  together  with  the 
request  and  the  design  certification 
appUcant's  response  (and  any  NRC  staff 
response  requested  by  the  licensing 
board).  Discovery  wiU  be  at  the 
discretion  of  the  Commission.  In  this 
regard,  the  Commission  notes  that  there 
are  two  docket  files  in  which  the  NRC 
staff  has  placed  information  and 
documents  received  from  the  appUcant 
for  the  AP600  design  certification 
review.  The  application  was  docketed 
on  December  31,  1992  and  assigned 
Docket  No.  52-003.  Correspondence 
relating  to  the  appUcation  prior  to  this 
date  was  addressed  to  Project  No.  676. 
This  information  includes  the  AP600 
Design  Control  Document,  Revision  2 
(3/99)  and  the  AP600  Standard  Safefy 
Analysis  Report,  Revision  25. 
Furthermore,  the  docket  files  contain 
NRC  staff  communications  and 
documents,  such  as  written  questions 
and  comments  provided  to  the  design 
certification  applicant,  and  summaries 
of  meetings  held  between  the  NRC  staff 
and  the  design  certification  appUcant. 
The  NRC  sta^s  bases  for  approving  the 
AP600  design  are  set  forth  in  the  FSER 
(NUREG-1512),  dated  September  1998. 
The  Commission  also  notes  that  each 
admitted  parfy  has  already  disclosed  a 
substantial  amoimt  of  information  in  its 
hearing  request,  relating  both  to  bases 
for  the  party's  position  with  respect  to 
the  controverted  matter  as  weU  as 
information  on  the  qualifications  of  the 
parfy  (or  its  representatives  and 
witnesses  in  the  hearing). 
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As  discussed  above,  much  of  the  * 
information  docuimenting  the  NRC 
staiTs  review  and  approval  of  the  design 
certification  application  has  been 
routinely  placed  in  the  docket  file. 
Furthermore,  as  discussed  above  in 
Section  C.8,  the  NRC  staff  is  not  a  party 
in  an  informal  hearing.  Therefore,  the 
Commission  has  decided  that  in  an 
informal  hearing,  the  parties  should  not 
be  afforded  discovery  against  the  NRC 
staff. 

10.  Conduct  of  Informal  Hearing 

If  the  Commission  authorizes 
discovery,  the  licensing  board  shall 
establish  a  schedule  for  the  conduct  and 
completion  of  discovery.  Normally,  the 
licensing  board  should  not  permit  more 
than  one  roimd  of  discovery.  The 
Commission  will  not  entertain  any 
interlocutory  appeals  fi'om  licensing 
board  orders  resolving  any  discovery 
disputes  or  otherwise  complaining  of 
the  scheduling  of  discovery. 

Following  tne  completion  of 
discovery,  the  licensing  board  should 
issue  an  order  setting  forth  the  date  of 
commencement  of  the  oral  phase  of 
each  informal  hearing,  and  the  date  (no 
less  than  30  days  before  the 
commencement  of  the  oral  phase  of  the 
hearing)  by  which  parties  must  submit: 

(i)  Tne  identities  and  curriculum  vitae 
of  those  persons  providing  oral 
presentations; 

(ii)  The  outlines  of  the  oral 
presentations;  and 

(iii)  Any  questions  which  a  party 
would  like  the  licensing  board  to  ask. 

The  licensing  board  may  schedule  the 
oral  phases  of  two  or  more  informal 
hearings  to  be  held  during  the  same 
session.  The  licensing  board  shall 
publish  a  notice  in  the  Federal  Register 
annoimcing  the  commencement  of  the 
oral  phase  of  the  informal  hearing(s). 
The  notice  shall  set  forth  the  place  and 
time  of  the  oral  hearing  session,  the 
subject  matter(s)  of  the  informal 
hearing(s),  a  brief  description  of  the 
informal  hearing  procedures,  and  a 
statement  indicating  that  the  public  may 
observe  the  informal  hearing. 

Based  upon  the  parties'  outlines  of  the 
oral  presentations  and  proposed 
questions,  the  licensing  board  should 
determine  whether  it  has  specific 
questions  of  the  NRC  staff  with  respect 
to  the  staffs  review  of  the  design 
certification  application.  These 
questions  should  be  submitted  in 
writing  to  the  NRC  staff  no  less  than  20 
days  before  the  commencement  of  the 
oral  phase  of  the  hearing  and  must 
specify  the  date  by  which  the  NRC  staff 
shall  provide  its  written  answers  to  the 
licensing  board.  The  licensing  board 
shall  send  copies  of  the  request  by 


overnight  mail  to  all  parties.  The  NRC 
staff  shall  file  its  written  answers  with 
the  licensing  board  and  the  parties. 

During  the  oral  phase  of  the  hearing, 
the  licensing  board  shall  receive  into 
evidence  the  written  presentations  of 
the  parties  and  permit  each  party  (or  the 
representatives  identified  in  their 
hearing  request)  to  make  oral 
presentations  addressing  the 
controverted  matter.  Normally,  the  party 
raising  the  controverted  matter  should 
make  their  presentations,  followed  by 
the  presentations  of  the  design 
certification  applicant.  The  licensing 
board  may  question  the  persons  making 
oral  presentations,  using  its  own 
questions  as  well  as  those  submitted  to 
the  licensing  board  by  the  other  parties. 
Based  upon  the  parties'  oral 
presentations  and/or  responses  to 
licensing  board  questions,  the  licensing 
board  also  may  orally  question  the  NRC 
staff. 

11.  Additional  Hearing  Procedures  and 
Formal  Hearings 

After  the  parties  have  made  their  oral 
presentations  and  the  licensing  board 
has  concluded  its  questioning  of  the 
presenters  (and,  as  applicable,  the  NRC 
staff),  the  licensing  board  should  declare 
that  the  cnral  ph^se  of  an  informal 
hearing  on  a  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  is  complete. 

No  later  than  10  days  after  the 
licensing  board  has  declared  that  the 
oral  phase  of  the  informal  hearing  has 
been  completed,  parties  may  file  with 
the  licensing  board  (with  copies  to  the 
applicant  and  the  NRC  staff)  a  request 
that  some  or  all  of  the  procedures 
described  in  10  CFR  Part  2,  Subpart  G 
{e.g.,  direct  and  cross-examination  by 
the  parties)  be  utilized.  The  request 
shall: 

(i)  Identify  the  specific  hearing 
procedures  which  the  party  seeks,  or 
state  that  a  formal  hearing  is  requested; 

(ii)  Identify  the  specific  factual  issues 
for  which  the  additional  procedures 
would  be  utilized; 

(iii)  Explain  why  resolution  of  these 
factual  disputes  are  necessary  to  the 
Commission's  decision  on  the 
controverted  issue; 

(iv)  Explain,  with  specific  citations  to 
the  hearing  record,  why  the  record  is 
insufficient  on  the  controverted  matter; 
and 

(v)  Identify  the  nature  of  the  evidence 
that  would  be  developed  utilizing  the 
additional  procedures  requested. 

The  design  certification  applicant 
may  file  a  response  to  these  requests  no 
later  than  7  days  after  the  applicant's 
receipt  of  a  request  for  additional 
procedures.  The  NRC  staff  will  not 


provide  a  response  unless  specifically 
requested  to  do  so  by  the  licensing 
board. 

The  licensing  board  will  review  all 
requests  for  additional  hearing 
procedures  or  a  formal  hearing  and  refer 
those  that  it  believes  should  be  granted 
to  the  Commission  for  its  determination. 
The  licensing  board  shall  issue  a  written 
decision  explaining  its  determination 
whether  to  forward  the  request  to  the 
Commission  no  later  than  7  days  after 
receipt  of  any  applicant  response  to  the 
request.  The  decision  will  provide  the 
basis  for  either  forwarding  the  request  to 
the  Commission  or  declining  to  forward 
it.  In  the  absence  of  any  requests  for 
hearing  procedures  or  if  the  licensing 
board  concludes  that  none  of  the 
requests  should  be  referred  to  the 
Commission,  the  licensing  board  should 
declare  that  the  hearing  record  is  closed 
[see  Section  C.12  below). 

The  Commission  will  determine 
whether  to  grant  any  requests  for 
additional  procedures  or  a  formal 
hearing  that  are  forwarded  by  the 
licensing  board.  The  Commission's 
determination  shall  be  based  upon  the 
licensing  board's  decision  along  with 
the  request  and  the  design  certification 
applicant's  response.  If  the  Commission 
directs  that  a  formal  hearing  be  held  on 
a  controverted  factual  matter,  the  NRC 
staff  shall  be  a  party  in  the  formal 
hearing.  Any  formal  hearing  authorized 
by  the  Commission  shall  be  conducted 
in  accordance  with  the  Commission's 
Statement  of  Policy  on  Conduct  of 
Adjudicatory  Proceedings.  As  noted  in 
that  Policy  Statement,  the  Commission 
may,  in  individual  cases,  establish 
specific  milestone  schedules  for  the 
conduct  of  the  formal  hearing  and 
require  the  presiding  officer  to  explain 
and  mitigate  any  significant  deviations 
from  that  milestone  schedule.  After 
either  the  additional  hearing  procedures 
authorized  by  the  Commission  are 
completed  or  the  formal  hearing  is 
concluded  on  the  factual  dispute,  the 
licensing  board  should  declare  the 
hearing  record  closed  (see  Section  C.12 
below). 

12.  Licensing  Board's  Certification  of 
Hearing  Record  to  the  Commission 

After  the  oral  phase  of  a  hearing  is 
completed  and  either: 

(i)  There  are  no  requests  for  additional 
hearing  procedures  or  a  formal  hearing; 
or 

(ii)  The  licensing  board  concludes 
that  none  of  the  requests  should  be 
referred  to  the  Commission,  then  the 
licensing  board  should  declare  that  the 
hearing  record  is  closed.  If  the 
Commission  directs  that  additional 
hearing  procedures  should  be  utilized  or 
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a  formal  hearing  be  held  on  specific 
factual  disputes,  the  licensing  board 
should  declare  the  hearing  record  closed 
after  completion  of  the  additional 
hearing  procedures  or  the  formal 
hearing.  Within  30  days  of  the  closing 
of  the  hearing  record  the  licensing  board 
should  certify  the  hearing  record  to  the 
Conunission  on  each  controverted 
matter  (or  consolidated  set  of 
controverted  matters).* 

The  licensing  board's  certification  for 
each  controverted  matter  (or 
consolidated  set  of  controverted 
matters)  shall  contain: 

(i)  The  hearing  record,  including  a 
transcript  of  the  oral  phase  of  the 
hearing  (and  any  pre-hearing 
conferences)  and  copies  of  all  filings  by 
the  parties  and  the  licensing  board, 

(ii)  A  list  of  all  documentary  evidence 
admitted  by  the  licensing  board, 
including  die  written  presentations  of 
the  parties, 

(iii)  Copies  of  the  documentary 
evidence  admitted  by  the  licensing 
board, 

(iv)  A  list  of  all  witnesses  who 
provided  oral  testimony, 

(v)  The  NRC  staff's  written  answers  to 
licensing  board  requests,  and 

(vi)  A  licensing  board  statement  that 
the  hearing  record  contains  sufficient 
information  for  the  Commission  to  make 
a  reasoned  determination  on  the 
controverted  matter. 

Finally,  as  discussed  in  Section  C.6 
above,  the  licensing  board  should 
identify  any  issues  not  raised  by  the 
parties  or  otherwise  are  not  relevant  to 
the  controverted  matters  in  the  hearing, 
that  the  licensing  board  believes  are 
significant  enough  to  warrant  attention 
by  the  Commission. 

13.  Parties'  Proposed  Findings  of  Fact 
and  Conclusions 

The  applicant  must  file  directly  with 
the  Commission  proposed  findings  of 
fact  and  conclusions  for  each 
controverted  hearing  matter  (or 
consolidated  set  of  controverted 
matters)  within  30  days  following  the 
close  of  the  hearing  record  on  that 
matter  in  the  form  of  a  proposed  final 
rule  and  statement  of  considerations 
with  respect  to  the  controverted  hearing 
issues. 

Other  parties  are  encouraged,  but  not 
required,  to  file  with  the  Commission 
proposed  findings  of  fact  and 
conclusions  limited  to  those  issues 
which  a  party  was  afforded  a  hearing  by 
the  Commission  (i.e.,  a  party  may  not 


*  An  informal  hearing  is  deemed  to  be  completed 
when  the  period  for  requesting  additional 
procedures  or  a  formal  hearing  expires  and  no 
request  is  received. 


file  proposed  findings  of  fact  and 
conclusions  on  issues  which  it  was  not 
admitted).  Any  findings  that  a  party 
wishes  the  Commission  to  consider 
must  be  received  by  the  Commission  no 
later  than  30  days  after  the  licensing 
board  closes  the  hearing  record  on  that 
issue.  Although  parties  are  not  required 
to  file  proposed  findings  and 
conclusions,  a  party  who  does  not  file 
a  finding  may  not,  upon  appeal,  claim 
or  otherwise  argue  that  the  Commission 
either  misimderstood  the  party's 
position,  or  failed  to  address  a  specific 
piece  of  evidence  or  issue. 

D.  Resolution  of  Issues  for  the  Final 
Rulemaking 

1.  Absence  of  Qualifying  Hearing 
Request 

If  the  Commission  does  not  receive 
any  request  for  hearing  within  the  75- 
day  period  for  submitting  a  request,  or 
does  not  grant  any  of  the  requests  (see 
Section  B.  above),  the  Commission  will 
determine  whether  the  proposed  design 
certification  laile  meets  the  applicable 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (NEPA), 
and  the  Commission's  rules  and 
regiUations.  The  Commission's 
determination  will  be  based  upon  the 
rulemaking  record,  which  includes:  the 
application  for  design  certification, 
including  the  AP600  Standard  Safety 
Analysis  Report  (SSAR)  and  DCD;  the 
applicant's  responses  to  the  NRC  staffs 
requests  for  additional  information;  the 
NRC  staff's  FSER  and  any  supplements 
thereto;  the  report  on  the  application  by 
the  ACRS;  the  applicant's  evaluation  of 
severe  accident  mitigation  design 
alternatives  for  purposes  of  NEPA  in 
Appendix  IB  of  the  SSAR;  the  NRC 
staff's  draft  EA  and  FONSI;  the 
proposed  rule,  and  the  public  comments 
received  on  the  proposed  rule.  If  the 
Commission  makes  an  affirmative 
finding,  it  will  issue  a  standard  design 
certification  in  the  form  of  a  nde  by 
adding  a  new  appendix  to  10  CFR  Part 
52,  and  publish  the  design  certification 
rule  and  a  statement  of  considerations 
in  the  Federal  Register. 

2.  Commission  Resolution  of  Issues 
Where  a  Hearing  is  Granted 

All  matters  related  to  the  proposed 
design  certification  rule,  inclucfing  those 
matters  for  which  the  Commission 
authorizes  a  hearing  (see  Sections  B. 
and  C.  above),  will  be  resolved  by  the 
Commission  after  the  licensing  board 
has  closed  the  hearing  record  and 
certified  it  to  the  Commission.  The  - 
Commission  will  determine  whether  the 


proposed  design  certification  rule  meets 
the  applicable  standards  and 
requirements  of  the  AEA,  NEPA,  and 
the  Commission's  rules  and  regulations. 
The  Commission's  determination  will 
be  based  upon  the  rulemaking  record  as 
described  in  Section  D.l  above,  with  the 
addition  of  the  hearing  record  for 
controverted  matters.  If  the  Commission 
makes  an  affirmative  finding,  the 
Commission  will  issue  a  final  design 
certification  rule  as  described  in  Section 
D.l. 

E.  Access  to  Proprietary  Informatian  in 
Rulemaking 

1.  Access  to  Proprietary  Information  for 
the  Preparation  of  Written  Comments  or 
Informal  Hearing  Requests 

Persons  who  determine  that  they  need 
to  review  proprietary  information 
submitted  by  the  design  certification 
applicant  to  the  NRC  in  order  to  submit 
written  comments  on  the  proposed 
certification  or  to  prepare  an  informal 
hearing  request,  may  request  access  to 
such  information  from  the  applicant. 

The  request  shall  state  wim 
particularity: 

(i)  The  natiire  of  the  proprietary 
information  sought, 

(ii)  The  reason  why  the 
nonproprietary  information  currently 
available  to  the  public  in  the  NRC's 
Public  Dociunent  Room  is  insufficient 
either  to  develop  public  comments  or  to 
prepare  for  the  hearing, 

(iii)  The  relevance  of  the  requested 
information  either  to  the  issue  which 
the  commenter  wishes  to  comment  on, 
and 

(iv)  A  showing  that  the  person 
requesting  the  information  has  the 
capability  to  imderstand  and  utilize  the 
requested  information. 

Requests  must  be  filed  with  the 
applicant  such  that  they  are  received  by 
the  applicant  no  later  than  45  days  after 
the  date  that  this  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register. 

Within  ten  (10)  days  of  receiving  the 
request,  the  applicant  must  send  a 
written  response  to  the  person  seeking 
access.  The  response  must  either 
provide  the  dociunents  requested  (or 
state  that  the  document  will  be  provided 
no  later  than  ten  days  after  the  date  of 
the  response),  or  state  that  access  has 
been  denied.  If  access  is  denied,  the 
response  shall  state  with  particularity 
the  reasons  for  its  refusal.  The 
applicant's  response  must  be  provided 
via  express  mail. 

The  person  seeking  access  may  then 
request  a  Conunission  hearing  for  the 
purpose  of  obtaining  a  Commission 
order  directing  the  design  certification 
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applicant  to  disclose  the  requested 
information.  The  person  must  include 
copies  of  the  original  request  (and  any 
subsequent  clarifying  information 
provided  by  the  person  requesting 
access  to  the  applicant)  and  the 
applicant's  response.  The  Commission 
will  base  its  decision  solely  on  the 
person's  original  request  (including  any 
clarifying  information  provided  to  the 
applicant  by  the  person  requesting 
access),  and  the  applicant's  response. 
Accordingly,  a  person  seeking  access  to 
proprietary  information  should  ensure 
that  the  request  sets  forth  in  sufficient 
detail  and  particularity  the  information 
reqiiired  to  be  included  in  the  request. 
Similarly,  the  applicant  should  ensxire 
that  its  response  to  any  request  states 
with  sufficient  detail  and  particularity 
the  reasons  for  its  refusal  to  provide  the 
requested  information. 

u  the  Commission  orders  access  in 
whole  or  part,  the  Commission  will 
specify  the  date  by  which  the  requesting 
party  must  file  with  the  Commission 
written  comments  and  any  request  for 
an  informal  hearing  before  a  licensing 
board  as  discussed  in  Section  V.C. 
above.  A  request  for  an  informal  hearing 
must  meet  the  requirements  set  forth  ^ 
above  in  Section  V.C,  in  particidar  the 
requirements  governing  the  content  of 
the  hearing  request,  and  shall  be 
governed  by  the  procedures  and 
standards  governing  such  requests  set 
forth  in  Section  V.C. 

2.  Access  to  Proprietary  Information  in 
a  Hearing 

Parties  who  are  granted  a  hearing  may 
request  access  to  proprietary 
information.  Parties  must  first  request 
access  to  proprietary  information 
regarding  the  proposed  design 
cenrtification  from  the  applicant.  The 
request  shall  state  with  particularity: 

u)  The  natine  of  the  proprietary 
information  sought, 

(ii)  The  reason  why  the 
nonproprietary  information  currently 
available  to  the  public  in  the  NRC's 
Public  Document  Room  is  insufficient  to 
prepare  for  the  hearing, 

(iii)  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  for 
which  the  party  has  been  admitted,  and 

(iv)  A  showing  that  the  requesting 
party  has  the  capability  to  imderstand 
and  utilize  the  requested  information. 

The  request  must  be  filed  with  the 
applicant  no  later  than  the  date 
esteblished  by  the  Commission  for  filing 
discovery  requests  with  the  licensing 
board. 

If  the  applicant  declines  to  provide 
the  Information  sought,  within  10  days 
of  receiving  the  request,  the  applicant 
must  send  a  written  response  to  the 


requesting  party  setting  forth  with 
particularity  the  reasons  for  its  refusal. 
The  party  may  then  request  the 
licensing  board  to  order  disclosure.  The 
party  must  include  copies  of  the  original 
request  (and  any  subsequent  clarifying 
information  provided  by  the  requesting 
party  to  the  applicant)  and  the 
applicant's  response.  The  licensing 
board  shall  base  its  decision  solely  on 
the  party's  original  request  (includiag 
any  clarifying  information  provided  by 
the  requesting  party  to  the  applicant), 
and  the  applicant's  response. 

Accordingly,  a  party  requesting 
proprietary  inifonnation  from  the 
applicant  should  ensure  that  its  request 
sets  forth  in  sufficient  detail  and 
particularity  the  information  required  to 
be  included  in  the  request.  Similarly, 
the  applicant  should  ensure  that  its 
response  to  any  request  states  with 
sufficient  detail  and  particularity  the 
reasons  for  its  refusal  to  provide  the 
requested  information.  TTie  licensing 
board  may  order  the  applicant  to 
provide  access  to  some  or  all  of  the 
requested  information,  subject  to  an 
appropriate  non-disclosure  agreement. 

F.  Ex  Parte  and  Separation  of  Functions 
Restrictions 

Unless  the  formal  procedures  of  10 
CFR  Part  2,  Subpart  G  are  approved  for 
a  formal  hearing  in  the  design 
certification  rulemaking  proceeding,  the 
NRC  staff  will  not  be  a  party  in  the 
hearing  and  separation  of  functions 
limitations  will  not  apply.  The  NRC 
staff  may  assist  in  the  hearing  by 
answering  questions  about  the  FSER  put 
to  it  by  the  licensing  board,  or  to 
provide  additional  information, 
docimientation,  or  other  assistance  as 
the  licensing  board  may  request. 
Furthermore,  other  than  in  a  formal 
hearing,  the  NRC  staff  shall  not  be 
subject  to  discovery  by  any  party, 
whether  by  way  of  interrogatory, 
deposition,  or  request  for  production  of 
documents. 

Second,  the  Commission  has 
determined  that  once  a  request  for  an 
informal  or  formal  hearing  is  received, 
certain  elements  of  the  ex  parte 
restrictions  in  10  CFR  2.780(a)  will  be 
applicable  with  respect  to  the  subject 
mattOT  of  that  hearing  request.  Under 
these  restrictions,  the  Commission  will 
communicate  with  interested  persons/ 
parties,  the  NRC  staff,  and  the  licensing 
board  with  respect  to  the  issues  covered 
by  the  hearing  request  only  through 
docketed,  publicly-available  written 
communications  and  public  meetings. 
Individual  Commissioners  may 
communicate  privately  with  interested 
persons  and  the  NRC  staff;  however,  the 
substance  of  the  communication  shall 


be  memorialized  in  a  document  which 
will  be  placed  in  the  PDR  and 
distributed  to  the  licensing  board  and 
relevant  parties. 

m.  Section-By-Section  Discussion  of 
Design  Certification  Rule 

The  proposed  design  certification  rule 
(DCR)  for  the  AP600  standard  plant 
design  is  nearly  identical  to  the  two 
design  certification  rules  for  the  U.S. 
ABWR  and  the  System  80-t-  designs, 
which  the  NRC  previously  adopted. 
These  OCRs  are  set  forth  in  10  CFR  Part 
52,  Appendix  A  (U.S.  ABWR,  62  FR 
25800,  May  12, 1997)  and  Appendix  B 
(System  80+,  62  FR  27840,  May  21, 
1997).  The  AP600  DCR  emulates  the 
U.S.  ABWR  and  System  80+  OCRs, 
inasmuch  as  the  three  designs  were 
reviewed  contemporaneously  against 
the  same  technical  requirements. 
Fiuthermore,  many  of  the  procedural 
issues  and  their  resolutions  for  the 
ABWR  and  the  System  80+  DCRs  {e.g., 
the  two-tier  structure.  Tier  2*,  the  scope 
of  issue  resolution)  were  developed  after 
extensive  discussions  with  nuclear 
industry  representatives,  and 
Westinghouse  participated  in  those 
discussions.  It  was  the  NRC's  intent 
(and  likely  Westinghouse's  expectation) 
that  the  resolutions  for  these  issues  in 
the  ABWR  and  System  80+  rulemakings 
would  also  be  applied  to  the  AP600 
rule.  Accordingly,  the  NRC  has  modeled 
the  AP600  DCR  on  the  existing  DCRs  for 
the  ABWR  and  System  80+,  vdth  certain 
departiires.  These  departures  are 
necessary  to  reflect  that  Westinghouse  is 
the  applicant  for  the  AP600  DCR,  and  to 
account  for  differences  in  the  AP600 
design  doomientation,  design  features 
(including  the  investment  protection 
short-term  availability  controls),  and 
environmental  assessment  (including 
severe  accident  mitigation  design 
alternatives). 

The  following  discussion  sets  forth 
the  purpose  and  key  aspects  of  each 
section  and  paragraph  of  the  proposed 
AP600  design  certification  rule.  All 
section  and  paragraph  references  are  to 
the  provisions  in  the  proposed 
Appendix  C  to  10  CFR  Part  52. 

A.  Introduction 

The  piurpose  of  Section  I  of  Appendix 
C  to  10  CFR  Part  52  ("this  appendix") 
is  to  identify  the  standard  plant  design 
that  is  approved  by  this  design 
certification  nile  and  the  applicant  for 
certification  of  the  standard  design. 
Identification  of  the  design  certification 
applicant  is  necessary  to  implement  this 
appendix,  for  two  reasons.  First,  the 
implementation  of  10  CFR  52.63(c) 
depends  on  whether  an  applicant  for  a 
combined  license  (COL)  contracts  with 
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the  design  certification  applicant  to 
provide  the  generic  DCD  and  supporting 
design  information.  If  the  COL  appUcant 
does  not  use  the  design  certification 
applicant  to  provide  this  information, 
then  the  COL  applicant  must  meet  the 
requirements  in  10  CFR  52.63(c).  Also, 
X.A.1  of  this  appendix  imposes  a 
requirement  on  the  design  certification 
applicant  to  maintain  the  generic  DCD 
throughout  the  time  period  in  which 
this  appendix  may  be  referenced. 

B.  Definitions 

The  terms  Tier  1,  Tier  2,  Tier  2*,  and 
COL  action  items  (license  information) 
are  defined  in  this  appendix  because 
these  concepts  were  not  envisioned 
when  10  CFR  Part  52  was  developed. 
The  design  certification  applicants  and 
the  NRC  staff  used  these  terms  in 
implementing  the  two-tiered  rule 
structure  that  was  proposed  by 
representatives  of  die  nuclear  industry 
after  issuance  of  10  CFR  Part  52.  During 
consideration  of  the  comments  received 
on  Appendices  A  and  B  to  Part  52,  the 
Commission  determined  that  it  would 
be  useful  to  distinguish  between  the 
"plant-specific  DCD"  and  the  "generic 
DCD,"  the  latter  of  which  is 
incorporated  by  reference  into  this 
appendix  and  remains  unaffected  by 
plant-specific  departures.  This 
distinction  is  necessary  in  order  to 
clarify  the  obligations  of  applicants  and 
licensees  that  reference  this  appendix. 
Also,  the  technical  specifications  that 
are  located  in  Section  16.1  of  the  generic 
DCD  are  designated  as  "generic 
technical  specifications"  in  order  to 
facilitate  the  special  treatment  of  this 
information  imder  this  appendix. 
Therefore,  appropriate  definitions  for 
these  additional  terms  are  included  in 
this  appendix. 

The  Tier  1  portion  of  the  design- 
related  information  contained  in  the 
DCD  is  certified  by  this  appendix  and, 
therefore,  subject  to  the  special  backfit 
provisions  in  Vin.A  of  this  appendix. 
An  applicant  who  references  this 
appendix  is  required  to  incorporate  by 
reference  and  comply  with  Tier  1 ,  under 
m.B  and  IV.A.l  of  this  appendix.  This 
information  consists  of  an  introduction 
to  Tier  1,  the  system  based  and  non- 
system  based  design  descriptions  and 
corresponding  inspections,  tests, 
analyses,  and  acceptance  criteria 
(ITAAC),  significant  interface 
requirements,  and  significant  site 
parameters  for  the  design.  The  design 
descriptions,  interface  requirements, 
and  site  parameters  in  Tier  1  were 
derived  entirely  fi-om  Tier  2,  but  may  be 
more  general  than  the  Tier  2 
information.  The  NRC  staffs  evaluation 
of  the  Tier  1  information  is  provided  in 


Section  14.3  of  the  FSER.  Changes  to  or 
departures  horn  the  Tier  1  information 
must  comply  with  Section  Vin.A  of  this 
appendix. 

The  Tier  1  design  descriptions  serve 
as  design  commitments  for  the  Ufetime 
of  a  faciUty  referencing  the  design 
certification.  The  ITAAC  verify  that  the 
as-built  facility  conforms  with  the 
approved  design  and  applicable 
regulations.  In  accordance  with  10  CFR 
52.103(g),  the  Conunission  must  find 
that  the  acceptance  criteria  in  the 
ITAAC  are  met  before  operation.  After 
the  Commission  has  made  the  finding 
required  by  10  CFR  52.103(g),  the 
ITAAC  do  not  constitute  regulatory 
requirements  for  Ucensees  or  for 
renewal  of  the  COL.  However, 
subsequent  modifications  to  the  fecility 
must  comply  with  the  design 
descriptions  in  the  plant-specific  DCD 
unless  changes  are  made  in  accordance 
with  the  change  process  in  Section  Vm 
of  this  appendix.  The  Tier  1  interface 
requirements  are  the  most  significant  of 
the  interface  requirements  for  systems 
that  are  wholly  or  partially  outside  the  . 
scope  of  the  standard  design,  which 
were  submitted  in  response  to  10  CFR 
52.47(a)(l)(vii)  and  must  be  met  by  the 
site-specific  design  featiues  of  a  faciUty 
that  references  this  appendix.  The  Tier 

1  site  parameters  are  the  most 
significant  site  parameters,  which  were 
submitted  in  response  to  10  CFR 
52.47(a)(l)(iii).  An  application  that 
references  this  appendix  must 
demonstrate  that  the  site  parameters 
(both  Tier  1  and  Tier  2)  are  met  at  the 
proposed  site  (refer  to  III.D  of  this  SOC). 

Tier  2  is  the  portion  of  the  design- 
related  information  contained  in  the 
DCD  that  is  approved  by  this  appendix 
but  is  not  certified.  Tier  2  information 
is  subject  to  the  backfit  provisions  in 
Vm.B  of  this  appendix.  Tier  2  includes 
the  information  required  by  10  CFR 
52.47  (with  the  exception  of  generic 
technical  specifications,  conceptual 
design  information,  and  the  evaluation 
of  severe  accident  mitigation  design 
alternatives)  and  the  supporting 
information  on  inspections,  tests,  and 
analyses  that  will  be  performed  to 
demonstrate  that  the  acceptance  criteria 
in  the  ITAAC  have  been  met.  As  with 
Tier  1,  III.B  and  IV.A.l  of  this  appendix 
require  an  applicant  who  references  this 
appendix  to  incorporate  Tier  2  by 
reference  and  to  comply  with  Tier  2, 
except  for  the  COL  action  items, 
including  the  investment  protection 
short-term  availability  controls  in 
Section  16.3  of  the  generic  DCD.  The 
definition  of  Tier  2  makes  clear  that  Tier 

2  information  has  been  determined  by 
the  Commission,  by  virtue  of  its 
inclusion  in  this  appendix  and  its 


designation  as  Tier  2  information,  to  be 
an  approved  ("sufficient")  method  for 
meeting  Tier  1  requirements.  However, 
there  may  be  other  acceptable  ways  of 
complying  with  Tier  1.  The  appropriate 
criteria  for  departing  from  Tier  2 
information  are  specified  in  Section 
Vin.B  of  this  appendix.  Departures  from 
Tier  2  do  not  negate  the  requirement  in 
Section  ni.B  to  reference  Tier  2. 

A  definition  of  "combined  Ucense 
(COL)  action  items"  (combined  license 
information),  which  is  part  of  the  Tier 
2  information,  has  been  added  to  clarify 
that  COL  appUcants,  who  reference  this 
appendix,  are  required  to  address  these 
matters  in  their  license  application,  but 
the  COL  action  items  are  not  the  only 
acceptable  set  of  information.  An 
applicant  may  depart  fit)m  or  omit  these 
items,  provided  that  the  departure  or 
omission  is  identified  and  justified  in 
the  FSAR.  After  issuance  of  a 
construction  permit  or  combined 
Ucense,  these  items  are  not 
requirements  for  the  licensee  unless 
such  items  are  restated  in  its  FSAR.  - 

The  investment  protection  short-term 
availabiUty  controls,  which  are  set  forth 
in  Section  16.3  of  the  generic  DCD,  were 
added  to  the  list  of  information  that  is 
part  of  Tier  2.  This  set  of  requirements 
was  added  to  Tier  2  to  make  it  clear  that 
the  availability  controls  are  not 
operational  requirements  for  the 
purposes  of  VIII.C  of  this  appendix. 
Rather,  the  availabiUty  controls  are 
associated  with  specific  design  features, 
and  the  availability  controls  may  be 
changed  if  the  associated  design  feature 
is  changed  under  VIII.B  of  this 
appendix. 

Certain  Tier  2  information  has  been 
designated  in  the  generic  DCD  with 
brackets  and  italicized  text  as  "Tier  2*" 
information  and,  as  discussed  in  greater 
detail  in  the  section-by-section 
explanation  for  Section  VIII.B,  a  plant- 
specific  departure  fi-om  Tier  2* 
information  requires  prior  NRC 
approval.  However,  the  Tier  2* 
designation  expires  for  some  of  this 
information  when  the  facility  first 
achieves  full  power  after  the  finding 
required  by  10  CFR  52.103(g).  The 
process  for  changing  Tier  2* 
information  and  the  time  at  which  its 
status  as  Tier  2*  expires  is  set  forth  in 
Vm.B.e  of  this  appendix.  Some  Tier  2* 
requirements,  concerning  special 
preoperational  tests,  are  designated  to 
be  performed  only  for  the  first  plant  or 
first  three  plants  referencing  the  AP600 
DCR.  The  Tier  2*  designation  for  these 
selected  tests  will  expire  after  the  first 
plant  or  first  three  plants  complete  the 
specified  tests.  However,  a  COL  action 
item  requires  that  subsequent  plants 
shaU  also  perform  the  tests  or  justify 
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that  the  results  of  the  first-plant-only  or 
first-three-plants-only  tests  are 
applicable  to  the  subsequent  plant.  The 
Commission  is  interested  in  comments 
addressing  whether  the  first-plant-only 
or  first-three-plants-only  limitations 
should  be  part  of  the  Tier  2* 
information  for  these  specified  tests. 

During  development  of  Appendices  A 
and  B  to  Part  52,  the  Commission 
decided  that  there  woiild  be  both 
generic  (master)  DCDs  maintained  by 
the  NRC  and  the  design  certification 
applicant,  as  well  as  individual  plant- 
specific  DCDs,  maintained  by  each 
applicant  and  licensee  who  references 
this  appendix.  The  generic  DCDs 
(identical  to  each  oUier)  would  reflect 
generic  changes  to  the  version  of  the 
DCD  approved  in  this  design 
certification  rulemaking.  The  generic 
changes  would  occur  as  the  result  of 
generic  rulemaking  by  the  Commission 
(subject  to  the  change  criteria  in  Section 
Vm  of  this  appendix).  In  addition,  the 
Commission  imderstood  that  each 
applicant  and  licensee  referencing  this 
appendix  would  be  required  to  submit 
and  maintain  a  plant-specific  DCD.  This 
plant-specific  EMUD  would  contain  (not 
just  incorporate  by  reference)  the 
information  in  the  generic  DCD.  The 
plant-specific  DCD  would  be  updated  as 
necessary  to  reflect  the  generic  changes 
to  the  DCD  that  the  Comjnission  may 
adopt  through  rulemaking,  any  plant- 
specific  departures  horn  the  generic 
E>CD  that  the  Commission  imposed  on 
the  licensee  by  order,  and  any  plant- 
specific  departures  that  the  licensee 
chose  to  make  in  accordance  with  the 
relevant  processes  in  Section  VIII  of  this 
appendix.  Thus,  the  plant-specific  DCD 
would  function  akin  to  an  updated  Final 
Safety  Analysis  Report,  in  the  sense  that 
it  would  provide  the  most  complete  and 
accurate  information  on  a  plant's 
licensing  basis  for  that  part  of  the  plant 
within  the  scope  of  this  appendix. 
Therefore,  this  appendix  defines  both  a 
generic  DCD  and  plant-specific  DCD. 
Also,  the  Comnlission  decided  to  treat 
the  technical  specifications  in  Section 
16.1  of  the  generic  DCD  as  a  special 
category  of  information  and  to  designate 
them  as  generic  technical  specifications. 
A  COL  applicant  musi  submit  plant- 
specific  technical  specifications  that 
consist  of  the  generic  technical 
specifications,  which  may  be  modified 
under  VHI.C  of  this  appendix,  and  the 
remaining  plant-specific  information 
needed  to  complete  the  technical 
specifications,  including  bracketed 
values.  The  Final  Safety  Analysis  Report 
(FSAR)  that  is  required  by  §  52.79(b) 
will  consist  of  the  plant-specific  DCD, 
the  site-specific  portion  of  the  FSAR, 


and  the  plant-specific  technical 
specifications. 

C.  Scope  and  Contents 

The  purpose  of  Section  m  of  this 
appendix  is  to  describe  and  define  the 
scope  and  contents  of  this  design 
certification  and  to  set  forth  how 
dociunentation  discrepancies  or 
inconsistencies  are  to  be  resolved. 
Paragraph  A  is  the  required  statement  of 
the  Office  of  the  Federal  Register  (OFR) 
for  approval  of  the  incorporation  by 
reference  of  Tier  1,  Tier  2,  and  the 
generic  technical  specifications  into  this 
appendix  and  paragraph  B  requires  COL 
applicants  and  licensees  to  comply  with 
the  requirements  of  this  apfrandix.  The 
legal  effect  of  incorporation  by  reference 
is  that  the  material  is  treated  as  if  it  were 
published  in  the  Federal  Register.  This 
material,  like  any  other  properly-issued 
regiUation,  has  the  force  and  effect  of 
law.  Tier  1  and  Tier  2  information,  as 
well  as  the  generic  technical 
specifications,  have  been  combined  into 
a  single  docimient  called  the  generic 
design  control  document,  in  order  to 
effectively  control  this  information  and 
facilitate  its  incorporation  by  reference 
into  the  rule.  The  generic  DCD  was 
prepared  to  meet  the  requirements  of 
the  OFR  for  incorporation  by  reference 
(1  CFR  Part  51).  One  of  the  requirements 
of  OFR  for  incorporation  by  reference  is 
that  the  design  certification  applicant 
must  make  the  generic  DCD  available 
upon  request  after  the  final  rule 
becomes  effective.  Therefore,  III.A  of 
this  appendix  identifies  a  representative 
of  Westinghouse  who  can  be  contacted 
to  obtain  a  copy  of  the  generic  DCD. 

Paragraphs  A  and  B  also  identify  the 
investment  protection  short-term 
availability  controls  in  Section  16.3  of 
the  generic  DCD  as  part  of  the  Tier  2 
information.  During  its  review  of  the 
AP600  design,  the  NRC  determined  that 
residual  imcertainties  associated  with 
passive  safety  system  performance 
increased  the  importance  of  non-safety- 
related  active  systems  in  providing 
defense-in-depth  functions  that  back-up 
the  passive  systems.  As  a  result, 
Westinghouse  developed  some 
administrative  controls  to  provide  a 
high  level  of  confidence  that  active 
systems  having  a  significant  safety  role 
are  available  when  challenged. 
Westinghouse  named  these  additional 
controls  "investment  protection  short- 
term  availability  controls,"  and  the 
Commission  included  this  statement  in 
Section  ID  to  ensure  that  these 
availability  controls  are  binding  on 
applicants  and  licensees  that  reference 
this  appendix  and  will  be  enforceable 
by  the  NRC.  The  NRC's  evaluation  of  the 


availability  controls  is  provided  in 
Chapter  22  of  the  FSER. 

The  generic  DCD  (master  copy)  for 
this  design  certification  will  be  archived 
at  NRC's  central  file  with  a  matching 
copy  at  OFR.  Copies  of  the  up-to-date 
generic  DCD  will  also  be  available  at  the 
NRC's  Public  Document  Room. 
Question;?  concerning  the  accuracy  of 
information  in  an  application  that 
references  this  appendix  will  be 
resolved  by  checking  the  master  copy  of 
the  generic  DCD  in  NRC's  central  file.  If 
a  generic  change  (rulemaking)  is  made 
to  the  DCD  pursuant  to  the  dhange 
process  in  Section  Vm  of  this  appendix, 
then  at  the  completion  of  the 
rulemaking  the  NRC  will  request 
approval  of  the  Director,  OFR  for  the 
changed  incorporation  by  reference  and 
change  its  copies  of  the  generic  DCD 
and  notify  the  OFR  and  the  design 
certification  appUcant  to  change  their 
copies.  The  Commission  is  requiring 
that  the  design  certification  applicant 
maintain  an  up-to-date  copy  under 
X.  A.  1  of  this  appendix  because  it  is 
likely  that  most  applicants  intending  to 
reference  the  standard  design  will 
obtain  the  generic  DCD  from  the  design 
certification  applicant.  Plant-specific 
chtmges  to  and  departures  from  the 
generic  DCD  will  be  maintained  by  the 
applicant  or  licensee  that  references  this 
appendix  in  a  plant-specific  DCD,  imder 
X.A.2  of  this  appendix. 

In  addition  to  requiring  compliance 
with  this  appendix,  paragraph  B 
clarifies  that  the  conceptual  design 
information  and  Westinghouse's 
evaluation  of  severe  accident  mitigation 
design  alternatives  are  not  considered  to 
be  part  of  this  appendix.  The  conceptual 
design  information  is  for  those  portions 
of  the  plant  that  are  outside  the  scope 
of  the  standard  design  and  are 
intermingled  throughout  Tier  2.  As 
provided  by  10  CFR  52.47(a)(l)(ix), 
these  conceptual  designs  are  not  part  of 
this  appendix  and,  therefore,  are  not 
applicable  to  an  application  that 
references  this  appendix.  Therefore,  the 
applicant  does  not  need  to  conform  with 
the  conceptual  design  information  that 
was  provided  by  the  design  certification 
applicant.  The  conceptual  design 
information,  which  consists  of  site- 
specific  design  features,  was  required  to 
facilitate  the  design  certification  review. 
Conceptual  design  information  is 
neither  Tier  1  nor  Tier  2.  Section  1.8  of 
Tier  2  identifies  the  location  of  the 
conceptual  design  information. 
Westinghouse's  evaluation  of  various 
design  alternatives  to  prevent  and 
mitigate  severe  accidents  does  not 
constitute  design  requirements.  The 
Commission's  assessment  of  this 
information  is  discussed  in  Section  IV 
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of  this  SOC  on  environmental  impacts. 
The  detailed  methodology  and 
quantitative  portions  of  the  design- 
specific  probabilistic  risk  assessment 
(PRA),  as  required  by  10  CFR 
52.47(a)(l)(v),  were  not  included  in  the 
generic  DCD,  as  requested  by  NEI  and 
the  applicant  for  design  certification. 
The  NRC  agreed  with  the  request  to 
delete  this  information  because 
conformance  with  the  deleted  portions 
of  the  PRA  is  not  necessary.  Also,  the 
NRC's  position  is  predicated  in  part 
upon  NEI's  acceptance,  in  conceptual 
form,  of  a  futiu^  generic  rulemaking  that 
will  require  a  COL  applicant  or  licensee 
to  have  a  plant-specific  PRA  that 
updates  and  supersedes  the  design- 
specific  PRA  supporting  this  rulemaking 
and  maintain  it  throughout  the 
operational  life  of  the  facility. 

Paragraphs  C  and  D  set  forth  the 
manner  in  which  potential  conflicts  are 
to  be  resolved.  Paragraph  C  establishes 
the  Tier  1  description  in  the  DCD  as 
controlling  in  the  event  of  an 
inconsistency  between  the  Tier  1  and 
Tier  2  information  in  the  DCD. 
Paragraph  D  establishes  the  generic  DCD 
as  the  controlling  document  in  the  event 
of  an  inconsistency  between  the  DCD 
and  either  the  application  for 
certification  of  the  AP600  design 
(AP600  Standard  Safety  Analysis 
Report)  or  the  final  safety  evaluation 
report  for  the  certified  standard  desi^. 

Paragraph  E  makes  it  clear  that  design 
activities  that  are  wholly  outside  the 
scope  of  this  design  certification  may  be 
performed  using  site-specific  design 
parameters,  provided  the  design 
activities  do  not  affect  Tier  1  or  Tier  2, 
or  conflict  with  the  interface 
requirements  in  the  DCD.  This  provision 
applies  to  site-specific  portions  of  the 
plant,  such  as  the  administration 
building.  Because  this  statement  is  not 
a  definition,  the  Commission  decided 
that  the  appropriate  location  is  in 
Section  in  of  this  appendix. 

D.  Additional  Requirements  and 
Restrictions 

Section  IV  of  this  appendix  sets  forth 
additional  requirements  and  restrictions 
imposed  upon  an  applicant  who 
references  this  appendix.  Paragraph 
IV.A  sets  forth  the  information 
requirements  for  these  applicants.  This 
appendix  distinguishes  between 
information  and/or  documents  which 
must  actually  be  included  in  the 
application  or  the  DCD,  versus  those 
which  may  be  incorporated  by  reference 
(i.e.,  referenced  in  the  application  as  if 
the  information  or  documents  were 
actually  included  in  the  application), 
thereby  reducing  the  physical  bulk  of 
the  application.  Any  incorporation  by 


reference  in  the  application  should  be 
clear  and  should  specify  the  tiUe,  date, 
edition,  or  version  of  a  doounent,  and 
the  page  number(s)  and  table(s) 
containing  the  relevant  information  to 
be  incorporated  by  reference. 

Paragraph  A.l  requires  an  applicant 
who  references  this  appendix  to 
incorporate  by  reference  this  appendix 
in  its  application.  The  legal  effect  of 
such  incorporation  by  reference  is  that 
this  appendix  is  legally  binding  on  the 
applicant  or  licensee.  Paragraph  A.2.a  is 
intended  to  make  clear  that  the  initial 
application  must  include  a  plant- 
specific  DCD.  This  assures,  among  other 
things,  that  the  applicant  commits  to 
complying  with  \he  DCD.  This 
paragraph  also  requires  the  plant- 
specific  DCD  to  use  the  same  format  as 
the  generic  DCD  and  to  reflect  the 
applicant's  proposed  departures  and 
exemptions  fitim  the  generic  DCD  as  of 
the  time  of  submission  of  the 
application.  The  Commission  expects 
that  the  plant-specific  DCD  will  become 
the  plant's  final  safety  analysis  report 
(FSAR),  by  including  within  its  pages,  at 
the  appropriate  points,  information  such 
as  site-specific  information  for  the 
portions  of  the  plant  outside  the  scope 
of  the  referenced  design,  including 
related  ITAAC,  and  other  matters 
required  to  be  included  in  an  FSAR  by 
10  CFR  50.34  and  52.79.  Integration  of 
the  plant-specific  DCD  and  remaining 
site-specific  information  into  the  plant's 
FSAR,  will  result  in  an  application  that 
is  easier  to  use  and  should  minimize 
"duplicate  docmnentation"  and  the 
attendant  possibility  for  confusion. 
Paragraph  A.2.a  is  also  intended  to 
make  clear  that  the  initial  application 
must  include  the  reports  on  departures 
and  exemptions  as  of  the  time  of 
submission  of  the  application. 

Paragraph  A.2.b  requires  that  the 
application  include  the  reports  required 
by  paragraph  X.B  of  this  appendix  for 
exemptions  and  departures  proposed  by 
the  applicant  as  of  the  date  of 
submission  of  its  application.  Paragraph 
A.2.C  requires  submission  of  plant- 
specific  technical  specifications  for  the 
plant  that  consists  of  the  generic 
technical  specifications  from  Section 
16.1  of  the  DCD,  with  any  changes  made 
under  Section  Vm.C  of  this  appendix, 
and  the  technical  specifications  for  the 
site-specific  portions  of  the  plant  that 
are  either  partially  or  wholly  outside  the 
scope  of  this  design  certification.  The 
applicant  must  also  provide  the  plant- 
specific  information  designated  in  the 
generic  technical  specifications,  such  as 
bracketed  values. 

Paragraph  A.2.d  makes  it  clear  that 
the  applicant  must  provide  information 
demonstrating  that  the  proposed  site 


falls  within  the  site  parameters  for  this 
appendix  and  that  the  plant-specific 
design  complies  with  the  interface 
requirements,  as  required  by  10  CFR 
52.79(b).  If  the  proposed  site  has  a 
characteristic  that  exceeds  one  or  more 
of  the  site  parameters  in  the  DCD,  then 
the  proposed  site  is  unacceptable  for 
this  design  unless  the  applicant  seeks  an 
exemption  imder  Section  Vm  of  this 
appendix  and  justifies  why  the  certified 
design  should  be  found  acceptable  on 
the  proposed  site.  Paragraph  A.2.e 
requires  submission  of  information 
addressing  COL  Action  Items,  which  are 
identified  in  the  generic  DCD  as 
Combined  License  Information,  in  the 
application.  The  Combined  License 
Information  identifies  matters  that  need 
to  be  addressed  by  an  applicant  that 
references  this  appendix,  as  required  by 
Subpart  C  of  10  CFR  Part  52.  An 
applicant  may  depart  bom  or  omit  these 
items,  provided  that  the  departure  or 
omission  is  identified  and  justified  in  its 
.apphcation  (FSAR).  Paragraph  A.2.f 
requires  that  the  application  include  the 
information  required  by  10  CFR  52.47(a) 
that  is  not  within  the  scope  of  this  rule, 
such  as  generic  issues  that  must  be 
addressed,  in  whole  or  in  part,  by  an 
applicant  that  references  this  rule. 
Paragraph  A.  3  requires  the  applicant  to 
physically  include,  not  simply 
reference,  the  proprietary  and 
safeguards  information  referenced  in  the 
EMUD,  or  its  equivalent,  to  assure  that  the 
appUcant  has  actual  notice  of  these 
requirements. 

Paragraph  IV.B  reserves  to  the 
Commission  the  right  to  determine  in 
what  manner  this  design  certification 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  10  CFR  Part  50.  This 
determination  may  occur  in  the  context 
of  a  subsequent  rulemaking  modifying 
10  CFR  Part  52  or  this  design 
certification  rule,  or  on  a  case-by-case 
basis  in  the  context  of  a  specific 
apphcation  for  a  10  CFR  Part  50 
construction  permit  or  operating 
Ucense.  This  provision  is  necessary 
because  the  previous  design 
certifications  were  not  implemented  in 
the  manner  that  was  originally 
envisioned  at  the  time  that  10  CFR  Part 
52  was  created.  The  Commission's 
concern  is  with  the  manner  in  which 
ITAAC  were  developed  and  the  lack  of 
experience  with  design  certifications  in 
license  proceedings.  Therefore,  it  is 
appropriate  to  have  some  uncertainty 
regarding  the  manner  in  which  this 
appendix  could  be  referenced  in  a  10 
CFR  Part  50  licensing  proceeding. 
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E.  Applicable  Regulations 

The  purpose  of  Section  V  of  this 
appendix  is  to  specify  the  regulations 
that  will  be  applicable  and  in  effect  (if 
and)  when  this  proposed  design 
certification  is  approved.  These 
regulations  will  consist  of  the 
technically  relevant  regulations 
identified  in  paragraph  A,  except  for  the 
regulations  in  paragraph  B  that  will  not 
be  applicable  to  this  certified  design. 

Paragraph  A  will  identify  the 
regulations  in  10  CFR  Parts  20.  50,  73, 
and  100  that  are  applicable  to  the  AP600 
design.  The  Commission's 
determination  of  the  applicable 
regulations  wiU  be  made  as  of  the  date 
specified  in  paragraph  V.A  of  this 
appendix,  which  will  be  the  date  that 
this  appendix  is  approved  by  the 
Commission  and  signed  by  die 
Secretary. 

In  paragraph  V.B  of  this  appendix,  the 
Commission  identified  the  regulations 
that  do  not  apply  to  the  AP600  design. 
The  Commission  has  determined  that 
the  AP600  design  shoidd  be  exempt 
from  portions  of  10  CFR  50.34.  50.62, 
and  Appendix  A  to  Part  50,  as  described 
in  the  FSER  (NUREG-1512)  and 
sunmiarized  below: 

(1)  Paragraph  (a)(1)  of  10  CFR  50.34— 
whole  body  dose  criterion. 

This  regulation  sets  forth  dose  criteria 
to  be  used  in  siting  determinations.  The 
NRC  staff  performed  its  evaluation  of 
the  radiological  consequences  of 
postulated  design  basis  accidents  for  the 
AP600  design  against  the  dose  criterion 
specified  in  10  CFR  50.34(a)(l)(ii)(D) 
because  it  was  the  Commission's  intent 
that  the  new  dose  criterion  be  used  for 
future  nuclear  power  plants.  However, 
when  the  NRC  codified  the  new  reactor 
site  criteria  for  nuclear  power  plants  (61 
FR  65157;  December  11. 1996),  it  made 
an  error  in  the  assignment  of  applicants 
that  could  use  the  new  dose  criterion 
[25  rem  TEDE],  versus  those  that  must 
use  the  whole  body  criterion.  The 
assignment  of  applicants  in  10  CFR 
50.34(a)(1),  who  must  use  the  whole 
body  criterion,  should  not  have 
included  applicants  for  a  design 
certification  or  combined  license  who 
applied  prior  to  January  10, 1997  (refer 
to  61  FR  65158).  The  Commission 
adopted  25  rem  TEDE  as  the  new  dose 
criterion  for  future  plant  evaluation 
purposes,  because  this  value  is 
essentially  the  same  level  of  risk  as  the 
current  criterion  (61  FR  65160). 
Therefore,  the  Commission  has 
determined  that  the  special 
circumstances  described  in  10  CFR 
50.12(a)(2){ii)  exist  in  that  application  of 
the  25  rem  whole  body  criterion  is  not 
necessary  to  achieve  the  underlying 


purpose  of  the  rule  because  25  rem 
TEDE  is  essentially  the  same  level  of 
risk.  On  this  basis,  the  Commission 
concludes  that  the  AP600  design  review 
can  be  performed  pursuant  to  the  new 
dose  criterion  [25  rem  TEDE]  and  an 
exemption  from  the  requirements  of  10 
CFR  50.34(a)(1)  is  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

(2)  Paragraph  (f)(2)(iv)  of  10  CFR 
50.34 — ^Plant  Safety  Parameter  Display 
Console. 

10  CFR  50.34(f)(2)(iv)  requires  that  an 
application  provide  a  plant  safety 
parameter  display  console  that  will 
display  to  operators  a  minimum  set  of 
parameters  defining  the  safety  status  of 
the  plant,  be  capable  of  displajdng  a  full 
range  of  important  plant  parameters  and 
data  trends  on  demand,  and  be  capable 
of  indicating  when  process  limits  are 
being  approached  or  exceeded. 
Westinghouse  answered  this 
requirement,  in  Section  18.8.2  of  the 
DCD,  with  an  integrated  design  rather 
than  a  stand-alone,  add-on  system,  as  is 
used  at  most  current  operating  plants. 
Specifically,  Westinghouse  integrated 
the  SPDS  requirements  into  the  design 
requirements  for  the  alarm  and  display 
systems.  In  haJREG-0800,  the  NRC  staff 
indicated  that,  for  applicants  who  are  in 
the  early  stages  of  the  control  room 
design,  the  "function  of  a  separate  SPDS 
may  be  integrated  into  the  overall 
control  room  design"  (p.  18.0-1). 
Therefore,  the  Commission  has 
determined  that  the  special 
circumstances  described  in  10  CFR 
50.12(a)(2)(ii)  exist  in  that  the 
requirement  for  an  SPDS  console  need 
not  be  applied  in  this  particular 
circumstance  to  achieve  the  underlying 
purpose  because  Westinghouse  has 
provided  an  acceptable  alternative  that 
accomplishes  the  intent  of  the 
regulation.  On  this  basis,  the 
Commission  concludes  that  an 
exemption  from  the  requirements  of  10 
CFR  50.34(f)(2)(iv)  is  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security. 

(3)  Paragraphs  (f)(2)(vii).  (viii),  (xxvi). 
and  (xxviii)  of  10  CFR  50.34— Accident 
Source  Terms  in  TID  14844. 

Pursuant  to  10  CFR  52.47(a)(ii).  an 
applicant  for  design  certification  must 
demonstrate  compliance  with  any 
technically  relevant  TMI  requirements 
in  10  CFR  50.34(f).  The  TMI 
requirements  in  10  CFR  50.34(f)(2)(vii). 
(viii),  (xxvi),  and  (xxviii)  refer  to  the 
accident  source  term  in  TID  14844. 
Specifically,  10  CFR  50.34(f)(2)(xxviii) 
requires  the  evaluation  of  pathways  that 
may  lead  to  control  room  habitabUity 


problems  "imder  accident  conditions 
resulting  in  a  TID  14844  source  term 
release."  Similar  wording  appears  in 
requirements  (vii),  (viii),  and  (xxvi). 
Westinghouse  has  adopted  the  new 
soiut:e  term  technology  simunarized  in 
NUREG-1465,  "Accident  Source  Terms 
for  Light- Water  Nuclear  Power  Plants," 
dated  February  1995,  not  the  old  TK) 
14844  source  term  cited  in  10  CFR  Part 
50.34(f).  The  Commission  has 
determined  that  the  special 
circumstances  described  in  10  CFR 
50.12(a)(ii)  exist  in  that  these 
regulations  need  not  be  applied  in  this 
particular  circumstance  to  achieve  the 
imderlying  purpose  because 
Westinghouse  has  adopted  acceptable 
alternatives  that  accomplish  the  intent 
of  the  regulations  that  specify  TID 
14844.  On  this  basis,  the  Commission 
concludes  that  a  partial  exemption  from 
the  requirements  of  paragraphs 
(f)(2)(vii),  (viii),  (xxvi),  and  (xxviii)  of  10 
CFR  50.34  is  authorized  by  law,  will  not 
present  an  undue  risk  to  public  hedth 
and  safety,  and  is  consistent  with  the 
common  defense  and  security. 

(4)  Paragraph  (c)(1)  of  10  CFR  50.62— 
Auxiliary  feedwater  system. 

The  AP600  design  relies  on  the 
passive  residual  heat  removal  system 
(PRHR)  in  lieu  of  an  auxiliary  or 
emergency  feedwater  system  as  its 
safety-related  method  of  removing  decay 
heat.  Westinghouse  requested  an 
exemption  firom  a  portion  of  10  CFR 
50.62(c)(1),  which  requires  auxiliary  or 
emergency  feedwater  as  an  alternate 
system  for  decay  heat  removal  during  an 
ATWS  event.  The  NRC  staff  concluded 
that  Westinghouse  met  the  intent  of  the 
rule  by  relying  on  the  PRHR  system  to 
remove  the  decay  heat  and,  thereby,  met 
the  imderlying  purpose  of  the  rule. 
Therefore,  the  Commission  has 
determined  that  the  special 
circumstances  described  in  10  CFR 
50.12(a)(2)(ii)  exist  in  that  the 
requirement  for  an  auxiliary  or 
emergency  feedwater  system  is  not 
necessary  to  achieve  the  underlying 
purpose  of  10  CFR  50.62(c)(1),  because 
Westinghouse  has  adopted  acceptable 
alternatives  that  accomplish  the  intent 
of  this  regulation,  and  the  exemption  is 
authorized  by  law,  will  not  present  an 
imdue  risk  to  public  health  and  safisty. 
and  is  consistent  with  the  common 
defense  and  security.     

(5)  Appendix  A  to  10  CFR  Part  50. 
GDC  17— Offsite  Power  Sources. 

Westinghouse  requested  a  partial 
exemption  from  the  requirement  in  GDC 
17  for  a  second  offsite  power  supply 
circuit.  The  AP600  plant  design 
supports  an  exemption  to  this 
requirement  by  providing  safety-related 
"passive"  systems.  These  passive  safety- 
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related  systems  only  require  electric 
power  for  valves  and  the  related 
instrumentation.  The  onsite  Class  IE 
batteries  and  associated  dc  and  ac 
distribution  systems  can  provide  the 
power  for  these  valves  and 
instrumentation.  In  addition,  if  no 
offsite  power  is  available,  it  is  expected 
that  the  non-safety-related  onsite  diesel 
generators  would  be  available  for 
important  plant  functions;  however,  this 
non-safety-related  ac  power  is  not  relied 
on  to  maintain  core  cooling  or 
contaimnent  integrity.  Therefore,  the 
Commission  has  determined  that  the 
special  circumstances  described  in  10 
CFR  50.12(a)(2)(ii)  exist  in  that  the 
requirement  need  not  be  applied  in  this 
particular  cinnunstance  to  achieve  the 
imderlying  purpose  of  having  two 
offsite  power  sources  because  the  ArtOO 
design  includes  an  acceptable 
alternative  approach  to  accomplish 
safety  functions  that  does  not  rely  on 
power  from  the  offsite  system  and, 
therefore,  accomplishes  the  intent  of  the 
regulation.  On  this  basis,  the 
Commission  concludes  that  a  partial 
exemption  from  the  requirements  of 
GDC  17  is  authorized  by  law,  will  not 
present  an  imdue  risk  to  pubUc  health 
and  safety,  and  is  consistent  with  the 
common  defense  and  security. 

(6)  Appendix  A  to  10  CFR  Part  50, 
GDC  19 — ^whole  body  dose  criterion. 

The  NRC  staff  used  a  criterion  of  5 
rem  TEDE  for  evaluating  the 
radiological  consequences  of  design 
basis  accidents  in  the  control  room  of 
the  AP600  design,  under  GDC  19  of  . 
Appendix  A  to  10  CFR  Part  50.  The  NRC 
staff  used  the  5  rem  TEDE  criterion  to 
be  consistent  with  the  new  reactor  site 
criteria  in  10  CFR  50.34(a)(1)  [61  FR 
65157],  although  GDC  19  specifies  . . . 
"5  rem  whole  body,  or  its  equivalent  to 
any  part  of  the  body". . .  The 
Commission  adopted  25  rem  TEDE  as 
the  new  dose  criterion  for  plant 
evaluation  purposes,  because  this  value 
is  essentially  the  same  level  of  risk  as 
the  ciurent  criteria  (61  FR  65160). 
Therefore,  the  Commission  has 
determined  that  the  special 
circumstances  described  in  10  CFR 
50.12(a)(2)(ii)  exist  in  that  application  of 
the  5  rem  whole  body  criterion  is  not 
necessary  to  achieve  the  underlying 
piupose  of  the  rule  because  5  rem  TEDE 
is  essentially  the  same  level  of  risk.  On 
this  basis,  the  Commission  concludes 
that  a  partial  exemption  from  GDC  19  is 
authorized  by  law,  will  not  present  an 
imdue  risk  to  public  health  and  safety, 
and  is  consistent  with  the  common 
defense  and  security. 
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F.  Issue  Resolution 

The  purpose  of  Section  VI  of  this 
appendix  is  to  identify  the  scope  of 
issues  that  are  resolved  by  the 
Commission  in  this  rulemaking  and; 
therefore,  are  "matters  resolved"  within 
the  meaning  and  intent  of  10  CFR 
52.63(a)(4).  The  section  is  divided  into 
five  parts:  (A)  the  Commission's  safety 
findings  in  adopting  this  appendix,  (B) 
the  scope  and  natiue  of  issues  which  are 
resolved  by  this  rulemaking,  (C)  issues 
which  are  not  resolved  by  tius 
rulemaking,  (D)  the  backfit  restrictions 
apphcable  to  the  Commission  with 
respect  to  this  appendix,  and  (E)  the 
availabihty  of  secondary  references. 

Paragraph  A  describes  in  general 
terms  the  nature  of  the  Commission's 
findings,  and  makes  the  finding 
required  by  10  CFR  52.54  for  the 
Commission's  approval  of  this  design 
certification  rule.  Furthermore, 
paragraph  A  explicitly  states  the 
Commission's  determination  that  this 
design  provides  adequate  protection  of 
the  public  health  and  safety. 

Paragraph  B  sets  forth  the  scope  of 
issues  which  may  not  be  challenged  as 
a  matter  of  right  in  subsequent 
proceedings.  The  introductory  phrase  of 
paragraph  B  clarifies  that  issue 
resolution  as  described  in  the  remainder 
of  the  paragraph  extends  to  the 
delineated  NRC  proceedings  referencing 
this  appendix,  llie  remainder  of 
paragraph  B  describes  the  categories  of 
information  for  which  there  is  issue 
resolution.  Specifically,  paragraph  B.l 
provides  that  all  nuclear  safety  issues 
arising  from  the  Atomic  Energy  Act  of 
1954,  as  amended,  that  are  associated 
with  the  information  in  the  NRC  staffs 
FSER  (NUREG-1512),  the  Tier  1  and 
Tier  2  information  (including  the 
availability  controls  in  Section  16.3  of 
the  generic  DCD),  and  the  rulemaking 
record  for  this  appendix  are  resolved 
within  the  meaning  of  §  52.63(a)(4). 
These  issues  include  the  information 
referenced  in  the  DCD  that  are 
requirements  (i.e.,  "secondary 
references"),  as  well  as  all  issues  arising 
from  proprietary  and  safeguards 
information  which  are  intended  to  be 
requirements.  Paragraph  B.2  provides 
for  issue  preclusion  of  proprietary  and 
safeguards  information.  Paragraphs  B.3, 
B.4,  B.5,  and  B.6  clarify  that  approved 
changes  to  and  departiu«s  from  the  DCD 
which  are  accomplished  in  compliance 
,with  the  relevant  procedures  and 
criteria  in  Section  VIII  of  this  appendix 
continue  to  be  matters  resolved  in 
connection  with  this  rulemaking. 
Paragraph  B.7  provides  that,  for  those 
plants  located  on  sites  whose  site 
parameters  do  not  exceed  those 


assumed  in  Westinghouse's  evaluation 
of  severe  accident  mitigation  design 
alternatives  (S  AMD  As),  all  issues  with 
respect  to  SAMDAs  arising  under  the 
National  Environmental  Policy  Act  of 
1969  associated  with  the  information  in 
the  Environmental  Assessment  for  this 
design  and  the  information  regarding 
SAMDAs  in  Appendix  IB  of  the  generic 
DCD  are  also  resolved  within  the 
meaning  and  intent  of  §  52.63(a)(4).  In 
the  event  an  exemption  from  a  site 
parameter  is  granted,  the  exemption 
applicant  has  the  initial  burden  of 
demonstrating  that  the  original  SAMDA 
analysis  still  appUes  to  the  actual  site 
parameters  but,  if  the  exemption  is 
approved,  requests  for  litigation  at  the 
COL  stage  must  meet  the  requirements 
of  §  2.714  and  present  sufficient 
information  to  create  a  genuine 
controversy  in  order  to  obtain  a  hearing 
on  the  site  parameter  exemption. 

Paragraph  C  reserves  the  ri^t  of  the 
Commission  to  impose  operational 
requirements  on  applicants  that 
reference  this  appendix.  This  provision 
reflects  the  fact  that  operational 
requirements,  including  generic 
technical  specifications  in  Section  16.1 
of  the  IXID,  were  not  completely  or 
comprehensively  reviewed  at  the  design 
certification  stage.  Therefore,  the  sptecial 
backfit  provisions  of  §  52.63  do  not 
apply  to  operational  requirements. 
However,  all  design  changes  will  be 
controlled  by  the  appropriate  provision 
in  Section  Vin  of  this  appendix. 
Although  the  information  in  the  DCD 
that  is  related  to  operational 
requirements  was  necessary  to  support 
the  NRC  staffs  safety  review  of  this 
design,  the  review  of  this  information 
was  not  sufficient  to  conclude  that  the 
operational  requirements  are  fully 
resolved  and  ready  to  be  assigned 
finality  under  §  52.63.  As  a  result,  if  the 
NRC  wanted  to  change  a  temperature 
limit  and  that  operational  change 
required  a  consequential  change  to  a 
design  featiu^,  then  the  temperature 
limit  backfit  would  be  controlled  by 
Section  Vni  (paragraph  A  or  B)  of  this 
appendix.  However,  changes  to  other 
operational  issues,  such  as  in-service 
testing  and  in-service  inspection 
programs,  post-fuel  load  verification 
activities,  and  shutdown  risk  that  do  not 
require  a  design  change  would  not  be 
restricted  by  §  52.63  (see  Vm.C  of  this 
appendix).  Paragraph  C  does  allow  the 
NRC  to  impose  ftiture  operational 
requirements  (distinct  from  design 
matters)  on  applicants  who  reference 
this  design  certification.  Also,  liceixse 
conditions  for  portions  of  the  plant 
within  the  scope  of  this  design 
certification,  e.g.  start-up  and  power 
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ascension  testing,  are  not  restricted  by 
§  52.63.  The  requirement  to  perform 
these  testing  programs  is  contained  in 
Tier  1  information.  However,  ITAAC 
cannot  be  specified  for  these  subjects 
because  the  matters  to  he  addressed  in 
these  license  conditions  cannot  be 
verified  prior  to  fuel  load  and  operation, 
when  the  ITAAC  are  satisfied. 
Therefore,  another  regulatory  vehicle  is 
necessary  to  ensure  that  licensees 
comply  with  the  matters  contained  in 
the  license  conditions.  License 
conditions  for  these  areas  cannot  be 
developed  now  because  this  requires  the 
tjrpe  of  detailed  design  information  that 
wUl  be  developed  a&r  design 
certification.  In  the  absence  of  detailed 
design  information  to  evaluate  the  need 
for  and  develop  niedfic  post-fuel  load 
verifications  for  these  matters,  the 
Commission  is  reserving  the  right  to 
impose  license  conditions  by  rule  for 
post-fuel  load  vnification  activities  for 
portions  of  the  plant  within  the  scope  of 
this  design  certification. 

Paragraph  D  reiterates  the  restrictions 
(contained  in  Section  Vm  of  this 
appendix)  placed  upon  the  Commission 
when  ordering  generic  or  plant-specific 
modifications,  changes  or  additions  to 
structures,  systems  or  components, 
design  featiires,  design  criteria,  and 
ITAAC  (VI.D.3  addresses  ITAAC)  within 
the  scope  of  the  certified  design. 

Paragraph  E  provides  the  procedure 
for  an  interested  member  of  the  public 
to  obtain  access  to  proprietary  or 
safeguards  information  for  the  AP600 
design,  in  order  to  request  and 
participate  in  proceedings  identified  in 
VI.B  of  this  appendix,  viz.,  proceedings 
involving  licenses  and  applications 
which  refiraence  this  appendix.  As  set 
forth  in  paragraph  E,  access  must  first  be 
sou^t  from  the  design  certification 
applicant.  If  Westin^ouse  rafoses  to 
provide  the  information,  the  person 
seeking  access  shall  request  access  from 
the  Conunission  or  the  presiding  officer, 
as  appUcable.  Access  to  the  proprietary 
or  safeguards  information  may  be 
ordoed  by  the  Conunission,  but  must  be 
subject  to  an  appropriate  non-disclosiire 
agreement. 

G.  Duration  of  This  Appendix 

The  purpose  of  Section  Vn  of  this 
appendix  is  in  part  to  specify  the  time 
period  during  which  this  design 
certification  may  be  referenced  by  an 
applicant  for  a  combined  license,  under 
10  CFR  52.55.  This  section  also  states 
that  the  design  certification  remains 
vahd  for  an  applicant  or  licensee  that 
references  the  design  certification  until 
the  application  is  withdrawn  or  the 
license  expires.  Therefore,  if  an 
application  references  this  design 


certification  during  the  15-year  period, 
then  the  design  certification  continues 
in  effect  until  the  application  is 
withdrawn  or  the  license  issued  on  that 
application  expires.  Also,  the  design 
certification  continues  in  effect  for  the 
referencing  license  if  the  license  is 
renewed.  The  Conunission  intends  for 
this  appendix  to  remain  valid  for  the  life 
of  the  plant  that  references  the  design 
certification  to  achieve  the  benefits  of 
standardization  and  licensing  stability. 
This  means  that  changes  to  or  plant- 
specific  departures  from  information  in 
the  plant-specific  DCD  must  be  made 
pursuant  to  the  change  processes  in 
Section  Vm  of  this  appendix  for  the  life 
of  the  plant. 

H.  Processes  for  Changes  and 
Departures 

The  piupose  of  Section  VIII  of  this 
appendix  is  to  set  fortn  the  processes  for 
generic  changes  to  or  plant-specific 
departures  (including  exemptions)  frtim 
the  DCD.  The  Commission  adopted  this 
restrictive  change  process  in  onler  to 
achieve  a  more  staole  licensing  process 
for  applicants  and  licensees  that 
reference  this  design  certification  rule. 
Section  VIII  is  divided  into  three 
paragraphs,  which  correspond  to  Tier  1, 
Tier  2,  and  Operational  requirements. 
The  language  of  Section  Vni 
distinguishes  between  generic  changes 
to  the  DCD  versus  plant-specific 
departxires  from  the  DCD.  Generic 
changes  must  be  accomplished  by 
rulemaking  because  the  intended 
subject  of  the  change  is  the  design 
certification  rule  itself,  as  is 
contemplated  by  10  CFR  52.63(a)(1). 
Consistent  with  10  CFR  52.63(a)(2),  any 
generic  rulemaking  changes  are 
applicable  to  aU  plants,  absent 
circumstances  which  render  the  change 
("modification"  in  the  language  of 
§  52.63(a)(2)]  "technically  irrelevant." 
By  contrast,  plant-specific  departures 
could  be  either  a  Commission-issued 
order  to  one  or  more  applicants  or 
licensees;  or  an  applicant  or  licensee- 
initiated  departure  applicable  only  to 
that  applicant's  or  licensee's  plant(s), 
similar  to  a  §  50.59  departure  or  an 
exemption.  Because  these  plant-specific 
departures  will  result  in  a  DCD  that  is 
unique  for  that  plant.  Section  X  of  this 
appendix  requires  an  applicant  or 
licensee  to  maintain  a  plant-specific 
DCD.  For  piuposes  of  brevity,  this 
discussion  refers  to  both  generic 
changes  and  plant-specific  departures  as . 
"change  processes." 

Both  Section  Vni  of  this  appendix  and 
this  SOC  refer  to  an  "exemption"  from 
one  or  more  requirements  of  this 
appendix  and  the  criteria  for  granting  an 
exemption.  The  Commission  cautions 


that  where  the  exemption  involves  an 
underlying  substantive  requirement 
(applicable  regulation),  then  the 
applicant  or  licensee  requesting  the 
exemption  must  also  show  that  an 
exemption  from  the  imderljdng 
applicable  requirement  meets  the 
criteria  of  10  CFR  50.12. 

Tier  1  Information 

The  change  processes  for  Tier  1 
information  are  covered  in  paragraph 
Vin.A.  Generic  changes  to  Tier  1  are 
accomplished  by  rulemaking  that 
amends  the  generic  DCD  and  are 
governed  by  the  standards  in  10  CFR 
52.63(a)(1).  This  provision  provides  that 
the  Commission  may  not  modify, 
change,  rescind,  or  impose  new 
requirements  by  rulemaking  except 
wh^  necessary  eithor  to  bring  the 
cerflfication  into  compliance  with  the 
Conunission's  regulations  applicable 
and  in  efiiect  at  the  time  of  approval  of 
the  design  certification  or  to  ensiue 
adequate  protection  of  the  pubhc  health 
and  safety  or  common  defense  and 
security.  The  rulemakings  must  include 
an  opportimity  for  hearing  with  respect 
to  the  proposed  change,  as  required  by 
10  CFR  52.63(a)(1),  and  the  Commission 
expects  such  hearings  to  be  conducted 
in  accordance  with  10  CFR  Part  2, 
Subpart  H.  Departures  from  Tier  1  may 
occur  in  two  ways:  (1)  the  Commission 
may  order  a  licensee  to  depart  frtim  Tier 
1,  as  provided  in  paragraph  A.  3;  or  (2) 
an  applicant  or  licensee  may  request  an 
exemption  from  Tier  1,  as  provided  in 
paragraph  A.4.  If  the  Commission  seeks 
to  order  a  licensee  to  depart  from  Tin 
1,  paragraph  A.3  requires  that  the 
Commission  find  both  that  the 
departure  is  necessary  for  adequate 
protection  or  for  compliance,  and  that 
special  circumstances  are  present. 
Paragraph  A.4  provides  that  exemptions 
from  Tier  1  requested  by  an  applicant  or 
licensee  are  governed  by  the 
requirements  of  10  CFR  52.63(b)(1)  and 
52.97(b),  which  provide  an  opportunity 
for  a  hearing.  In  addition,  the 
Commission  will  not  grant  requests  for 
exemptions  that  may  result  in  a 
significant  decrease  in  the  level  of  safety 
otherwise  provided  by  the  design.    - 

Tier  2  Information 

The  change  processes  for  the  three 
different  categories  of  Tier  2 
information,  viz..  Tier  2,  Tier  2*,  and 
Tier  2*  with  a  time  of  expiration,  are  set 
forth  in  paragraph  Vm.B.  The  change 
process  for  Tier  2  has  the  same  elements 
as  the  Tier  1  change  process,  but  some 
of  the  standards  for  plant-specific  orders 
and  exemptions  are  different.  The 
Commission  adopted  a  "50.59-like" 
change  process  for  Tier  2  information. 
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in  accordance  with  its  SRMs  on  SECY- 
90-377  and  SECY-92-287A.  The 
Commission  is  currenUy  considering 
revisions  to  10  CFR  50.59.  After  the 
Section  50.59  rulemaking  is  complete, 
the  Commission  will  determine  whether 
any  comparable  revisions  should  be 
made  to  the  "50.59-like"  portion  of  the 
Tier  2  change  process  (see  Section 
VIII.B.5  of  this  appendix).  As  stated  at 
the  beginning  of  Section  IE,  "Section- 
by-seotion  discussion  of  design 
certification  nde,"  it  is  the 
Commission's  intent  that  this  appendix 
emulate  Appendices  A  and  B  to  10  CER 
Part  52,  at  this  time.  Therefore,  the 
Commission  will  consider  updating  10 
CFR  Part  52,  including  the  Appendices, 
in  an  upcoming  Part  52  rulemaking  (see 
SECY-98-282)  and  it  will  also  consider 
any  Section  50.59  revisions,  as  they  may 
apply  to  the  three  design  certification 
rules.  However,  any  backfitting 
imphcations  for  Section  VIII.B.5  of  the 
design  certification  rules  will  be 
covered  in  the  Section  50.59 
rulemaking. 

The  process  for  generic  Tier  2  changes 
(including  changes  to  Tier  2*  and  Tier 
2*  with  a  time  of  expiration)  tracks  the 
process  for  generic  Tier  1  changes.  As 
set  forth  in  paragraph  B.l,  generic  Tier 
2  changes  are  accompUshed  by 
rulemaking  amending  the  generic  DCD, 
and  are  governed  by  the  standards  in  10 
CFR  52.63(a)(1).  This  provision  provides 
that  the  Commission  may  not  modify, 
change,  rescind  or  impose  new 
requirements  by  rulemaking  except 
where  necessary  either  to  bring  the 
certification  into  compliance  with  the 
Commission's  regulations  applicable 
and  in  effect  at  the  time  of  approval  of 
the  design  certification  or  to  assure 
adequate  protection  of  the  public  health 
and  safety  or  common  defense  and 
security.  If  a  generic  change  is  made  to 
Tier  2*  information,  then  the  category 
and  expiration,  if  necessary,  of  the  new 
information  would  also  be  determined 
in  the  rulemaking  and  the  appropriate 
change  process  for  that  new  information 
would  apply. 

Departures  from  Tier  2  may  occur  in 
five  ways:  (1)  the  Conunission  may 
order  a  plant-specific  departure,  as  set 
forth  in  paragraph  B.3;  (2)  an  applicant 
or  licensee  may  request  an  exemption 
from  a  Tier  2  requirement  as  set  forth  in 
paragraph  B.4;  (3)  a  licensee  may  make 
a  departiire  without  prior  NRC  approval 
in  accordance  with  paragraph  B.5  [the 
"50.59-like"  process];  (4)  the  licensee 
may  request  NRC  approval  for  proposed 
departures  which  do  not  meet  the 
requirements  in  paragraph  B.5  as 
provided  in  paragraph  B.S.d;  and  (5)  the 
licensee  may  request  NRC  approval  for 


a  departure  bora  Tier  2*  information 
under  paragraph  B.6. 

Similar  to  Commission-ordered  Tier  1 
departures  and  generic  Tier  2  changes, 
Commission-ordered  Tier  2  departures 
cannot  be  imposed  except  where 
necessary  either  to  bring  the 
certification  into  compliance  with  the 
Commission's  regulations  apphcable 
and  in  effect  at  the  time  of  approval  of 
the  design  certification  or  to  ensiue 
adequate  protection  of  the  public  health 
and  safety  or  common  defense  and 
security,  as  set  forth  in  paragraph  B.3. 
However,  the  special  cinnunstances  for 
the  Commission-ordered  Tier  2 
departures  do  not  have  to  outweigh  any 
decrease  in  safety  that  may  result  from 
the  reduction  in  standardization  caused 
by  the  plant-specific  order,  as  required 
by  10  CFR  52.63(a)(3).  The  Commission 
determined  that  it  was  not  necessary  to 
impose  an  additional  limitation  similar 
to  that  imposed  on  Tier  1  departures  by 
10  CFR  52.63(a)(3)  and  (b)(1).  This  type 
of  additional  limitation  for 
standardization  would  imnecessarily 
restrict  the  flexibility  of  appUcants  and 
licensees  with  respect  to  Tier  2,  which 
by  its  nature  is  not  as  safety  significant 
as  Tier  1. 

An  appUcant  or  licensee  may  request 
an  exemption  fit>m  Tier  2  information  as 
set  forth  in  paragraph  B.4.  The  applicant 
or  hcensee  must  demonstrate  that  the 
exemption  complies  with  one  of  the 
special  circimistances  in  10  CFR 
50.12(a).  In  addition,  the  Commission 
will  not  grant  requests  for  exemptions 
that  may  resiilt  in  a  significant  decrease 
in  the  level  of  safety  otherwise  provided 
by  the  design.  However,  the  special 
circimistances  for  the  exemption  do  not 
have  to  outweigh  any  decrease  in  safety 
that  may  result  from  the  reduction  in 
standardization  caused  by  the 
exemption.  If  the  exemption  is 
requested  by  an  applicant  for  a  license, 
the  exemption  is  subject  to  litigation  in 
the  same  manner  as  other  issues  in  the 
license  hearing,  consistent  with  10  CFR 
52.63(b)(1).  If  the  exemption  is 
requested  by  a  licensee,  then  the 
exemption  is  subject  to  Utigation  in  the 
same  manner  as  a  license  amendment. 

Paragraph  B.5  allows  an  applicant  or 
licensee  to  depart  from  Tier  2 
information,  without  prior  NRC 
approval,  if  the  proposed  departure  does 
not  involve  a  change  to  or  departure 
from  Tier  1  or  Tier  2*  information, 
technical  specifications,  or  involves  an 
imreviewed  safety  question  (USQ)  as 
defined  in  B.5.b  and  B.5.C  of  this 
paragraph.  The  technical  specifications 
referred  to  in  B.S.a  and  B.S.b  of  this 
paragraph  are  the  technical 
specifications  in  Section  16.1  of  the 
generic  DCD,  including  bases,  for 


departiires  made  prior  to  issuance  of  the 
COL.  After  issuance  of  the  COL,  the 
plant-specific  technical  specifications 
are  controlling  imder  paragraph  B.5. 
The  bases  for  the  plant-specific 
technical  specifications  will  be 
controlled  by  the  bases  control 
procedures  for  the  plant-specific 
technical  specifications  (analogous  to 
the  bases  control  provision  in  the 
Improved  Standard  Technical 
Specifications).  The  definition  of  a  USQ 
in  paragraph  B.5.b  is  similar  to  the 
definition  in  10  CFR  50.59  and  it 
applies  to  all  information  in  Tier  2 
except  for  the  information  that  resolves 
the  severe  accident  issues.  The  process 
for  evaluating  proposed  tests  or 
experiments  not  described  in  Tier  2  will 
be  incorporated  into  the  change  process 
for  the  portion  of  the  design  that  is 
outside  the  scope  of  this  design 
certification.  Although  paragraph  B.5 
does  not  specifically  state,  the 
Commission  has  determined  that 
departures  must  also  comply  with  all 
apphcable  regulations  unless  an 
exemption  or  other  rehef  is  obtained. 
The  Commission  believes  that  it  is 
important  to  preserve  and  maintain  the 
resolution  of  severe  accident  issues  just 
like  all  other  safety  issues  that  were 
resolved  during  the  design  certification 
review  (refer  to  SRM  on  SECY-90-377). 
However,  because  of  the  increased 
uncertainty  in  severe  accident  issue 
resolutions,  the  Commission  has 
adopted  separate  criteria  in  B.5.C  for 
determining  whether  a  departure  from 
information  that  resolves  severe 
accident  issues  constitutes  a  USQ.  For 
purposes  of  applying  the  special  criteria 
in  B.5.C,  severe  accident  resolutions  are 
limited  to  design  features  when  the 
intended  function  of  the  design  feature 
is  relied  upon  to  resolve  postulated 
accidents  where  the  reactor  core  has 
melted  and  exited  the  reactor  vessel  and 
the  containment  is  being  challenged 
(severe  accidents).  These  design  features 
are  identified  in  Section  1.9.5  of  the 
DCD,  with  other  issues,  and  are 
described  in  other  sections  of  the  DCD. 
Therefore,  the  location  of  design 
information  in  the  DCD  is  not  important 
to  the  appUcation  of  this  special 
procedure  for  severe  accident  issues. 
However,  the  special  procedure  in  B.5.C 
does  not  apply  to  design  features  that 
resolve  so-called  beyond  design  basis 
accidents  or  other  low  probability 
events.  The  important  aspect  of  this 
special  procedure  is  that  it  is  limited 
solely  to  severe  accident  design  features, 
as  defined  above.  Some  design  features 
may  have  intended  functions  to  meet 
"design  basis"  requirements  and  to 
resolve  "severe  accidents."  If  these 
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design  features  are  reviewed  under 
paragraph  VIII.B.5,  then  the  appropriate 
criteria  from  either  B.S.b  or  B.S.c  are 
selected  depending  upon  the  function 
being  changed. 

An  applicant  or  licensee  that  plans  to 
depart  firom  Tier  2  information,  under 
VIII.B.5,  must  prepare  a  safety 
evaluation  which  provides  the  bases  for 
the  determination  that  the  proposed 
change  does  not  involve  an  unreviewed 
safety  question,  a  change  to  Tier  1  or 
Tier  2*  information,  or  a  change  to  the 
technical  specifications,  as  explained 
above.  In  order  to  achieve  the 
Commission's  goals  for  design 
certification,  the  evaluation  needs  to 
consider  all  of  the  matters  that  were 
resolved  in  the  DCD,  such  as  generic 
issue  resolutions  that  are  relevant  to  the 
proposed  departure.  The  benefits  of  the 
early  resolution  of  safety  issues  would 
be  lost  if  departures  from  the  DCD  were 
made  that  violated  these  resolutions 
without  appropriate  review.  The 
evaluation  of  the  relevant  matters  needs 
to  consider  the  proposed  departure  over 
the  full  range  of  power  operation  bom 
startup  to  shutdown,  as  it  relates  to 
anticipated  operational  occurrences, 
transients,  design  basis  accidents,  and 
severe  accidents.  The  evaluation  must 
also  include  a  review  of  all  relevant 
secondary  references  from  the  DCD 
because  Tier  2  information  intended  to 
b^  treated  as  requirements  is  contained 
in  the  secondary  references.  The 
evaluation  shoiild  consider  Tables  14.3- 
1  through  14.3-8  and  19.59-29  of  the 
generic  DCD  to  ensure  that  the  proposed 
change  does  not  impact  Tier  1.  These 
tables  contain  various  cross-references 
from  the  safety  analyses  and 
probabilistic  risk  assessment  in  Tier  2  to 
the  important  parameters  that  were 
included  in  Tier  1.  Although  many 
issues  and  analyses  could  have  been 
cross-referenced,  the  listings  in  these 
tables  were  developed  only  for  key 
analyses  for  the  AP600  design. 
Westinghouse  provided  more  detailed 
cross-references  for  important  analysis 
assumptions  that  are  included  in  Tier  1 
in  its  revised  response  to  RAI  640.60 
(DCP/NRC  1440— September  15,  1998). 

If  a  proposed  departure  &t)m  Tier  2 
involves  a  change  to  or  departure  from 
Tier  1  or  Tier  2*  information,  technical 
specifications,  or  otherwise  constitutes  a 
USQ,  then  the  applicant  or  licensee 
must  obtain  NRC  approval  through  the 
appropriate  process  set  forth  in  this 
appendix  before  implementing  the 
proposed  departure.  The  NRC  does  not 
endorse  NSAC-125,  "Guidelines  for  10 
CFR  50.59  Safety  Evaluations,"  for 
perfonning  safety  evaluations  required 
by  VIII.B.5  of  this  appendix.  However, 
the  NRC  will  work  with  industry,  if  it 


is  desired,  to  develop  an  appropriate 
guidance  document  for  processing 
proposed  changes  under  VIII.B  of  this 
appendix. 

A  party  to  an  adjudicatory  proceeding 
(e.g.,  for  issuance  of  a  combined  license) 
who  believes  that  an  applicant  or 
licensee  has  not  complied  with  VIII.B.5 
when  departing  from  Tier  2  information, 
may  petition  to  admit  such  a  contention 
into  the  proceeding  under  B.5.f.  This 
provision  was  included  because  an 
incorrect  departure  from  the 
requirements  of  this  appendix 
essentially  places  the  departure  outside 
of  the  scope  of  the  Commission's  safety 
finding  in  the  design  certification 
rulemaking.  Therefore,  it  follows  that 
properly-founded  contentions  alleging 
such  incorrectly-implemented 
departures  cannot  be  considered 
"resolved"  by  this  rulemaking.  As  set 
forth  in  B.5.f,  the  petition  must  comply 
with  the  requirements  of  §  2.714(b)(2) 
and  show  that  the  departure  does  not 
comply  with  paragraph  B.5.  Any  other 
party  may  file  a  response  to  the  petition. 
If  on  the  basis  of  the  petition  and  any 
responses,  the  presiding  officer  in  the 
proceeding  determines  that  the  required 
showing  has  been  made,  the  matter  shall 
be  certified  to  the  Commission  for  its 
final  determination.  In  the  absence  of  a 
proceeding,  petitions  alleging  non- 
conformance with  paragraph  B.5 
requirements  applicable  to  Tier  2 
departures  will  be  treated  as  petitions 
for  enforcement  action  under  10  CFR 
2.206. 

Paragraph  B.6  provides  a  process  for 
departing  from  Tier  2*  information.  The 
creation  of  and  restrictions  on  changing 
Tier  2*  information  residted  from  the 
development  of  the  Tier  1  information 
for  the  ABWR  design.  During  this 
development  process,  the  applicants  for 
design  certification  requested  that  the 
amount  of  information  in  Tier  1  be 
minimized  to  provide  additional 
flexibility  for  an  applicant  or  licensee 
who  references  this  appendix.  Also, 
many  codes,  standards,  and  design 
processes,  which  were  not  specified  in 
Tier  1,  that  are  acceptable  for  meeting 
ITAAC  were  specified  in  Tier  2.  The 
result  of  these  actions  is  that  certain 
significant  information  only  exists  in 
Tier  2  and  the  Commission  does  not 
want  this  significant  information  to  be 
changed  without  prior  NRC  approval. 
This  Tier  2*  information  is  identified  in 
the  generic  DCD  with  italicized  text  and 
brackets. 

Although  the  Tier  2*  designation  was 
originally  intended  to  last  for  the 
lifetime  of  the  facility,  like  Tier  1 
information,  the  NRC  determined  that 
some  of  the  Tier  2*  information  could 
expire  when  the  plant  first  achieves  ftdl 


(100%)  power,  after  the  finding  required 
by  10  CFR  52.103(g),  while  other  Tier  2* 
information  must  remain  in  effect 
throughout  the  life  of  the  facility.  The 
determining  factors  were  the  Tier  1 
information  that  would  govern  these 
areas  after  first  full  power  and  the  NRC's 
judgement  on  whether  prior  approval 
was  required  before  implementation  of 
the  change  due  to  the  significance  of  the 
information.  Therefore,  certain  Tier  2* 
information  listed  in  paragraph  B.6.C 
ceases  to  retain  its  Tier  2*  designation 
after  full  power  operation  is  first 
achieved  following  the  Commission 
finding  in  10  CFR  52.103(g).  Thereafter, 
that  information  is  deemed  to  be  Tier  2 
information  that  is  subject  to  the 
departure  requirements  in  paragraph 
B.5.  By  contrast,  the  Tier  2*  information 
identified  in  paragraph  B.6.b  retains  its 
Tier  2*  designation  tiiroughout  the 
duration  of  the  license,  including  any 
period  of  renewal. 

Certain  preoperational  tests  in 
paragraph  B.6.c  are  designated  to  be 
performed  only  for  the  first  plant  or  first 
three  plants  that  reference  this 
appendix.  Westinghouse's  basis  for 
performing  these  "first-plant-only"  and 
"first-three-plants-only"  preoperational 
tests  is  provided  in  Section  14.2.5  of  the 
DCD.  The  NRC  staff  found 
Westinghouse's  basis  for  performing 
these  tests  and  its  justification  for  only 
perfonning  the  tests  on  the  first-plant  or 
first-three-plants  acceptable.  The  NRC 
staffs  decision  w£is  based  on  the  need 
to  verify  that  plant-specific 
manufacturing  and/or  construction 
variations  do  not  adversely  impact  the 
predicted  performance  of  certain 
passive  safety  systems,  while 
recognizing  that  these  special  tests  will 
result  in  significant  thermal  transients 
being  applied  to  critical  plant 
components.  The  NRC  staff  believes  that 
the  range  of  manufacturing  or 
construction  variations  that  could 
adversely  affect  the  relevant  passive 
safety  systems  will  be  adequately 
disclosed  after  performing  the 
designated  tests  on  the  first  plant,  or  the 
first  three  plants,  as  applicable.  The 
COL  action  item  in  Section  14.4.6  of  the 
DCD  states  that  subsequent  plants  shall 
either  perform  these  preoperational  tests 
or  justify  that  the  results  of  the  first- 
plant-only  or  first-three-plant-only  tests 
are  applicable  to  the  subsequent  plant. 
The  "Tier  2*  designation  for  these  tests 
will  expire  after  the  first  plant  or  first 
three  plants  complete  these  tests,  as 
indicated  in  paragraph  B.6.c. 

If  Tier  2*  information  is  changed  in  a 
generic  rulemaking,  the  designation  of 
the  new  information  (Tier  1,  2*,  or  2) 
would  also  be  determined  in  the 
rulemaking  and  the  appropriate  process 
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for  future  changes  would  apply.  If  a 
plant-specific  departiu-e  is  made  from 
Tier  2*  infonnation,  then  the  new 
designation  would  apply  only  to  that 
plant.  If  an  applicant  who  references 
this  design  certification  makes  a 
departure  from  Tier  2*  information,  the 
new  information  is  subject  to  litigation 
in  the  same  manner  as  other  plant- 
specific  issues  in  the  licensing  hearing. 
If  a  licensee  makes  a  departiue,  it  will 
be  treated  as  a  license  amendment 
under  10  CFR  50.90  and  the  finality  is 
in  accordance  with  paragraph  VI.B.5  of 
this  appendix.  Any  requests  for 
departures  itom  Tier  2*  information  that 
affect  Tier  1  must  also  comply  with  the 
requirements  in  Vm.A  of  this  appendix. 

Operational  Requirements 

The  change  process  for  technical 
specifications  and  other  operational 
requirements  in  the  DCD  is  set  forth  in 
paragraph  Vm.C.  This  change  process 
has  elements  similar  to  the  Tier  1  and 
Tier  2  change  process  in  paragraphs 
Vm.A  and  Vm.B,  but  with  significantly 
different  change  standards.  Because  of 
the  different  finality  status  for  technical 
specifications  and  other  operational 
requirements  (refer  to  III.F  of  this  SOC), 
the  Commission  decided  to  designate  a 
special  category  of  information, 
consisting  of  the  technical  specifications 
and  other  operational  requirements, 
with  its  own  change  process  in 
paragraph  VIII.C.  The  key  to  using  the 
change  processes  in  Section  Vm  is  to 
determine  if  the  proposed  change  or 
departure  requires  a  change  to  a  design 
featiue  described  in  the  generic  DCD.  If 
a  design  change  is  required,  then  the 
appropriate  change  process  in  paragraph 
\niI.A  or  VUI.B  applies.  However,  if  a 
proposed  change  to  the  technical 
specifications  or  other  operational 
requirements  does  not  require  a  change 
to  a  design  feature  in  the  generic  DCD, 
then  paragraph  VIII.C  applies.  The 
language  in  paragraph  Vni.C  also 
distinguishes  between  generic  (Section 
16.1  of  DCD)  and  plant-specific 
technical  specifications  to  account  for 
the  different  treatment  and  finality 
accorded  technical  specifications  before 
and  after  a  license  is  issued. 

The  process  in  C.l  for  making  generic 
changes  to  the  generic  technical 
specifications  in  Section  16.1  of  the 
DCD  or  other  operational  requirements 
in  the  generic  DCD  is  accomplished  by 
rulemaking  and  governed  by  the  backfit 
standards  in  10  CFR  50.109.  The 
determination  of  whether  the  generic 
technical  specifications  and  other      * 
operational  requirements  were 
completely  reviewed  and  approved  in 
the  design  certification  rulemaking  is 
based  upon  the  extent  to  which  an  NRC 


safety  conclusion  in  the  FSER  is  being 
modified  or  changed.  If  it  cannot  be 
determined  that  the  technical 
specification  or  operational  requirement 
was  comprehensively  reviewed  and 
finalized  in  the  design  certification 
rulemaking,  then  there  is  no  backfit 
restriction  under  10  CFR  50.109  because 
no  prior  position  was  taken  on  this 
safety  matter.  Some  generic  technical 
specifications  contain  bracketed  values, 
which  clearly  indicate  that  the  NRC 
staffs  review  was  not  complete.  Generic 
changes  made  imder  Vm.C.l  are 
applicable  to  all  applicants  or  licensees 
(refer  to  VIII.C.2),  unless  the  change  is 
irrelevant  because  of  a  plant-specific 
departure. 

Plant-specific  departures  may  occva 
by  either  a  Commission  order  imder 
VIII.C.3  or  an  applicant's  exemption 
request  imder  Vni.C.4.  The  basis  for 
determining  if  the  technical 
specification  or  operational  requirement 
was  completely  reviewed  and  approved 
for  these  processes  is  the  same  as  for 
VIII.C.  1  above.  If  the  technical 
specification  or  operational  requirement 
was  comprehensively  reviewed  and 
finalized  in  the  design  certification 
rulemaking,  then  the  Commission  must 
demonstrate  that  special  circumstances 
are  present  before  ordering  a  plant- 
specific  departure.  If  not,  there  is  no 
restriction  on  plant-specific  changes  to 
the  technical  specifications  or 
operational  requirements,  prior  to 
issuance  of  a  license,  provided  a  design 
change  is  not  required.  Although  the 
generic  technical  specifications  were 
reviewed  by  the  NRC  staff  to  facilitate 
the  design  certification  review,  the 
Commission  intends  to  consider  the 
lessons  learned  from  subsequent 
operating  experience  dming  its 
licensing  review  of  the  plant-specific 
technical  specifications.  The  process  for 
petitioning  to  intervene  on  a  technical 
specification  or  operational  requirement 
is  similar  to  other  issues  in  a  licensing 
hearing,  except  that  the  petitioner  must 
also  demonstrate  why  special 
circimistances  are  present  (VIII.C.5). 

Finally,  the  generic  technical 
specifications  will  have  no  further  effect 
on  the  plant-specific  technical 
specifications  after  the  issuance  of  a 
license  that  references  this  appendix. 
The  bases  for  the  generic  technical 
specifications  will  be  controlled  by  the 
change  process  in  Section  VIII.C  of  this 
appendix.  After  a  license  is  issued,  the 
bases  will  be  controlled  by  the  bases 
change  provision  set  forth  m  the 
administrative  controls  section  of  the 
plant-specific  technical  specifications. 


/.  Inspections,  Tests,  Analyses,  and 
Acceptance  Criteria  (ITAAC) 

The  purpose  of  Section  DC  of  this 
appendix  is  to  set  forth  how  the  ITAAC 
in  Tier  1  of  this  design  certification  rule 
are  to  be  treated  in  a  license  proceeding. 
Paragraph  A  restates  the  responsibilities 
of  an  applicant  or  licensee  for 
performing  and  successfuUy  completing 
ITAAC,  and  notifying  the  NRC  of  such 
completion.  Paragraph  A.l  makes  it 
clear  that  an  applicant  may  proceed  at 
its  own  risk  with  design  and 
procurement  activities  subject  to 
ITAAC,  and  that  a  licensee  may  proceed 
at  its  own  risk  with  design, 
procurement,  construction,  and 
preoperational  testing  activities  subject 
to  an  ITAAC,  even  though  the  NRC  may 
not  have  found  that  any  particular 
ITAAC  has  been  successfully 
completed.  Paragraph  A.  2  requires  the 
licensee  to  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses 
in  the  ITAAC  have  been  completed  and 
that  the  acceptance  criteria  have  been 
met. 

Paragraphs  B.l  and  B.2  essentially 
reiterate  the  NRC's  responsibilities  with 
respect  to  ITAAC  as  set  forth  in  10  CFR 
52.99  and  52.103(gJ.  Finally,  paragraph 
B.3  states  that  ITAAC  do  not,  by  virtue 
of  their  inclusion  in  the  DCD,  constitute 
regulatory  requirements  after  the 
licensee  has  received  authorization  to 
load  fuel  or  for  renewal  of  the  license. 
However,  subsequent  modifications 
must  comply  with  the  design 
descriptions  in  the  DCD  unless  the 
applicable  requirements  in  10  CFR 
52.97  and  Section  Vm  of  this  appendix 
have  been  complied  with.  As  discussed 
in  m.D  of  this  SCX),  the  Commission 
will  defer  a  determination  of  the 
applicability  of  ITAAC  and  their  efiiect 
in  terms  of  issue  resolution  in  10  CFR 
Part  50  licensing  proceedings  to  such 
time  that  a  Part  50  applicant  decides  to 
reference  this  appendix. 

/.  Records  and  Reporting 

The  purpose  of  Section  X  of  this 
appendix  is  to  set  forth  the  requirements 
for  maintaining  records  of  changes  to 
and  departures  from  the  generic  DCD, 
which  are  to  be  reflected  in  the  plant- 
specific  DCD.  Section  X  also  sets  forth 
the  requirements  for  submitting  reports 
(including  updates  to  the  plant-specific 
DCD)  to  the  NRC.  This  section  of  the 
appendix  is  similar  to  the  requirements 
for  records  and  reports  in  10  CFR  Part 
50,  except  for  minor  differences  in 
information  collection  and  reporting 
requirements,  as  discussed  in  V  of  this 
SOC.  Paragraph  X.A.I  of  this  appendix 
requires  that  a  generic  DCD  and  the 
proprietary  and  safeguards  infonnation 
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referenced  in  the  generic  DCD  be 
maintained  by  the  applicant  for  this 
rule.  The  generic  DCD  was  developed, 
in  part,  to  meet  the  requirements  for 
incorporation  by  reference,  including 
availabiUty  requirements.  Therefore,  the 
proprietary  and  safeguards  information 
could  not  be  included  in  the  generic 
DCD  because  it  is  not  publicly  available. 
However,  the  proprietary  and  safeguards 
information  was  reviewed  by  the  NRC 
and,  as  stated  in  paragraph  VI.B.2  of  this 
appendix,  the  Commission  considers 
the  information  to  be  resolved  within 
the  meaning  of  10  CFR  52.63(a)(4). 
Because  this  information  is  not  in  the 
generic  DCD,  the  proprietary  and 
safeguards  information,  or  its 
equivalent,  is  required  to  be  provided  by 
an  apphcant  for  a  license.  Therefore,  to 
ensure  that  this  information  will  be 
available,  a  requirement  for  the  design 
certification  applicant  to  maintain  the 
proprietary  and  safeguards  information 
was  added  to  paragraph  X.A.1  of  this 
appendix.  The  acceptable  version  of  the 
proprietary  and  safeguards  information 
is  identified  (referenced)  in  the  version 
of  the  DCD  that  is  incorporated  into  this 
rule.  The  generic  DCD  and  the 
acceptable  version  of  the  proprietary 
and  safeguards  information  must  be 
maintained  for  the  period  of  time  that 
this  appendix  may  be  referenced. 

Paragraphs  A.2  and  A.3  place  record- 
keeping requirements  on  the  applicant 
or  licensee  that  references  this  design 
certification  to  maintain  its  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant 
to  Section  VIU  of  this  appendix.  The 
term  "plant-specific"  was  added  to 
paragraph  A.2  and  other  Sections  of  this 
appendix  to  distinguish  between  the 
generic  DCD  that  is  incorporated  by 
reference  into  this  appendix,  and  the 
plant-specific  DCD  that  the  applicant  is 
required  to  submit  imder  IV.A  of  this 
appendix.  The  requirement  to  maintain 
the  generic  changes  to  the  generic  DCD 
is  explicitly  stated  to  ensure  that  these 
changes  are  not  only  reflected  in  the 
generic  DCD,  which  will  be  maintained 
by  the  applicant  for  design  certification, 
but  that  the  changes  are  also  reflected  in 
the  plant-specific  DCD.  Therefore, 
records  of  generic  changes  to  the  DCD 
will  be  required  to  be  maintained  by 
both  entities  to  ensure  that  both  entities 
have  up-to-date  DCDs. 

Section  X.A  of  this  appendix  does  not 
place  record-keeping  requirements  on 
site-specific  information  that  is  outside 
the  scope  of  this  rule.  As  discussed  in 
m.D  of  this  SOC,  the  final  safety 
analysis  report  required  by  10  CFR 
52.79  will  contain  the  plant-specific 
DCD  and  the  site-specific  information 


for  a  facility  that  references  this  rule. 
The  phrase  "site-specific  portion  of  the 
final  safety  analysis  report"  in 
paragraph  X.B.S.d  of  this  appendix 
refers  to  the  information  that  is 
contained  in  the  final  safety  analysis 
report  for  a  facility  (required  by  10  CFR 
52.79)  but  is  not  part  of  Uie  plant- 
specific  DCD  (required  by  IV.A  of  this 
appendix).  Therefore,  this  rule  does  not 
require  that  duplicate  documentation  be 
maintained  by  an  applicant  or  licensee 
that  references  this  rule,  because  the 
plant-specific  DCD  is  part  of  the  final 
safety  analysis  report  for  the  facility. 

Paragraphs  B.l  and  B.2  establish 
reporting  requirements  for  applicants  or 
licensees  that  reference  this  rule  that  are 
similar  to  the  reporting  requirements  in 
10  CFR  Part  50.  For  currently  operating 
plants,  a  licensee  is  required  to  maintain 
records  of  the  basis  for  any  design 
changes  to  the  facility  made  under  10 
CFR  50.59.  Section  50.59(b)(2)  requires 
a  licensee  to  provide  a  summary  report 
of  these  changes  to  the  NRC  annually, 
or  along  with  updates  to  the  facility 
final  safety  analysis  report  under  10 
CFR  50.71(e).  Section  50.71(e)(4) 
requires  that  these  updates  be  submitted 
annually,  or  6  months  after  each 
refueling  outage  if  the  interval  between 
successive  updates  does  not  exceed  24 
months. 

The  reporting  requirements  in 
paragraph  B.3  vary  according  to  four 
different  time  periods  during  a  facilities' 
lifetime.  Paragraph  B.3.a  requires  that  if 
an  applicant  that  references  this  rule 
decides  to  make  departures  from  the 
generic  DCD,  then  the  departures  and 
any  updates  to  the  plant-specific  DCD 
must  be  submitted  with  the  initial 
application  for  a  license.  Under  B.3.b, 
the  apphcant  may  submit  any 
subsequent  reports  and  updates  along 
with  its  amendments  to  the  application 
provided  that  the  submittals  are  made  at 
least  once  per  year.  Because 
amendments  to  an  application  are 
typically  made  more  frequently  than 
once  a  year,  this  should  not  be  an 
excessive  burden  on  the  applicant. 
Paragraph  B.3.C  requires  that  summary 
reports  be  submitted  quarterly  during 
the  period  of  facility  construction.  This 
increase  in  frequency  of  summary 
reports  of  departiu^s  from  the  plant- 
specific  DCD  is  in  response  to  the 
Commission's  gwdance  on  reporting 
frequency  in  its  SRM  on  SECY-90-377, 
dated  February  15, 1991. 

Quarterly  reporting  of  design  changes 
during  the  period  of  construction  is 
necessary  to  closely  monitor  the  status 
and  progress  of  the  construction  of  the 
plant.  To  make  its  finding  under  10  CFR 
52.99,  the  ^4RC  must  monitor  the  design 
changes  made  in  accordance  with 


Section  Vm  of  this  appendix.  The 
ITAAC  verify  that  the  as-built  facility 
conforms  with  the  approved  design  and 
emphasizes  design  reconciliation  and 
design  verification.  Quarterly  reporting 
of  design  changes  is  particiilarly 
important  in  times  where  the  number  of 
design  changes  could  be  significant, 
such  as  during  the  procurement  of 
components  and  equipment,  detailed 
design  of  the  plant  at  the  start  of 
construction,  and  during  preoperational 
testing.  The  frequency  of  updates  to  the 
plant-specific  DCD  is  not  increased 
during  facility  construction.  After  the 
facility  begins  operation,  the  frequency 
of  reporting  reverts  to  the  requirement 
in  X.B.3.d,  which  is  consistent  with  the 
requirement  for  plants  licensed  under 
10  CFR  Part  50. 

IV.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Pohcy  Act  of  1969,  as  amended  (NEPA), 
and  the  Commission's  regidations  in  10 
CFR  Part  51 ,  Subpart  A,  that  this 
proposed  design  certification  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  (EIS)  is  not  required.  The 
basis  for  this  determination,  as 
documented  in  the  environmental 
assessment,  is  that  this  amendment  to 
10  CFR  Part  52  would  not  authorize  the 
siting,  construction,  or  operation  of  a 
facihty  using  the  AP600  design;  it 
would  only  codify  the  AP600  design  in 
a  rule.  The  NRC  will  evaluate  the 
environmental  impacts  and  issue  an  EIS 
as  appropriate  in  accordance  with  NEPA 
as  part  of  the  appUcation(s)  for  the 
construction  and  operation  of  a  facility. 

In  addition,  as  part  of  the 
environmental  assessment  for  the 
AP600  design,  the  NRC  reviewed 
Westinghouse's  evaluation  of  various 
design  alternatives  to  prevent  and 
mitigate  severe  accidents  in  Appendix 
IB  of  the  AP600  Standard  Safety 
Analysis  Report  (SSAR).  The 
Commission  finds  that  Westinghouse's 
evaluation  provides  a  reasonable 
assurance  that  certifying  the  AP600 
design  will  not  exclude  severe  accident 
mitigation  design  alternatives  for  a 
future  facility  that  would  prove  cost 
beneficial  had  they  been  considered  as 
part  of  the  original  design  certification 
application.  These  issues  are  considered 
resolved  for  the  AP600  design. 

The  environmental  assessment  (EA), 
upon  which  the  Commission's  finding 
of  no  significant  impact  is  based,  and 
AP600  SSAR  are  available  for 
examination  and  copying  at  the  NRC 
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Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  EA  are  also 
available  from  Jerry  N.  Wilson,  Mailstop 
0-12  G15,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  {44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  pubUc  reporting  burden  for  this 
information  collection  is  estimated  to 
average  8  person-hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  NRC  is  seeking  public  comment  on 
the  potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  biuden  accurate? 

3.  Is  there  a  way  to  enhance  the    . 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  hitemet 
electronic  mail  at  BJSl@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-0151),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  to  0MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  June  21, 1999. 
Conunents  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assiuance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  ciurently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor. 


and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

VI.  Regulatory  Analysis 

The  NRC  has  not  prepared  a 
regulatory  analysis  for  this  proposed 
rule.  The  NRC  prepares  regulatory 
analyses  for  rulemakings  that  establish 
generic  regulatory  requirements 
apphcable  to  all  licensees.  Design 
certffications  are  not  generic 
rulemakings  in  the  sense  that  design 
certifications  do  not  estabUsh  standards 
or  requirements  with  which  all 
licensees  must  comply.  Rather,  design 
certifications  are  Commission  approvals 
of  specific  nuclear  power  plant  designs 
by  rulemaking.  Furthermore,  design 
c^tification  rulemakings  are  initiated 
by  an  applicant  for  a  design 
certification,  rather  than  the  NRC. 
Preparation  of  a  regulatory  analysis  in 
this  circumstance  would  not  be  useful 
because  the  design  to  be  certffied  is 
proposed  by  the  applicant  rather  than 
the  NRC.  For  these  reasons,  the 
Conunission  concludes  that  preparation 
of  a  regulatory  analysis  is  neither 
required  nor  appropriate. 

Vn.  Regulatory  Flexibility  Act 
Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this 
proposed  rulemaking  will  not  have -a 
significant  economic  impact  upon  a 
substantial  nimiber  of  small  entities. 
This  proposed  rule  provides  for 
certification  of  a  nuclear  power  plant 
design.  Neither  the  design  certification 
applicant,  nor  prospective  nuclear 
power  plant  licensees  who  reference 
this  design  certification  rule,  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act,  15  U.S.C.  632,  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  in  13  CFR  Part 
121.  Thus,  this  rule  does  not  fall  within 
the  piuview  of  the  act. 

Vm.  Backfit  Analysis 

The  Conunission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because  this 
amendment  does  not  impose  new  or 
changed  requirements  on  existing  10 
CFR  Part  50  licensees.  Therefore,  a 
backfit  analysis  was  not  prepared  for 
this  rule. 

IX.  Consensus  Standards 

The  National  Techndogy  and 
Transfer  Act  of  1995  (Act),  Public  Law 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 


consensus  standards  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  This  proposed  rule 
provides  for  certification  of  a  nuclear 
power  plant  design.  Design 
certifications  are  not  generic 
rulemakings  in  the  sense  that  design 
certifications  do  not  establish  standards 
or  requirements  with  which  all 
licensees  must  comply.  Rather,  design 
certffications  are  Commission  approvals 
of  specffic  nuclear  power  plant  designs 
by  rulemaking.  Furthermore,  design 
certffication  rulemakings  are  initiated 
by  an  appUcant  for  a  design 
certification,  rather  than  the  NRC.  For 
these  reasons,  the  Commission 
concludes  that  the  Act  does  not  apply 
to  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust  Backfitting. 
Combined  license,  Early  site  permit, 
Emo^ncy  planning,  Fees, 
Incorporation  by  reference,  Insi}ection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site,  Reporting 
and  record  keeping  requirements. 
Standard  design.  Standard  design 
certification. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  Part  52. 

PART  52— EARLY  SUE  PERMITS; 
STANDARD  DESIGN 
CERTIFICATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

1.  The  authority  citation  for  10  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  Sees.  103. 104, 161. 182, 183. 
186,  189,  68  Stat.  936,  948.  953.  954.  955. 
956,  as  amended,  sec.  234,  83  Stat.  1244.  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233, 
2236.  2239,  2282);  sees.  201.  202.  206,  88 
Stat.  1243. 1244, 1246. 1246  as  amended  (42 
U.S.C.  5841.5842.  5846). 

2.  In  §  52.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

S52.8    Infonnation  collectkMi 
requirements:  OMB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  52.15,  52.17, 
52.29,  52.35.  52.45,  52.47,  52.51,  52.57. 
52.63,  52.75,  52.77,  52.78,  52.79,  52.89, 
52.91,  52.99,  and  appendices  A,  B,  and 
C. 
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3.  A  new  Appendix  C  to  10  CFR  Part 
52  is  added  to  read  as  follows: 

Appendix  C  To  Part  52 — Design 
Certification  Rule  for  the  AP600  Design 

I.  Introduction 

Appendix  C  constitutes  the  standard 
design  certification  for  the  AP600  <  design,  in 
accordance  with  10  CFR  Part  52,  Subpart  B. 
The  apphcant  for  certification  of  the  AP600 
design  is  Westinghouse  Electric  Company 
LLC. 

n.  Definitions 

A  Generic  design  control  document 
(generic  DCD)  means  the  document 
containing  the  Tier  1  and  Tier  2  information 
and  generic  technical  specifications  that  is 
incorporated  by  reference  into  this  appendix. 

B.  Generic  technical  specifications  means 
the  information,  required  by  10  CFR  50.36 
and  50.36a,  for  the  portion  of  the  plant  Ihat 
is  within  the  scope  of  this  appenaix. 

C.  Plant-specific  DCD  means  the  document, 
maintained  by  an  applicant  or  licensee  who 
references  this  app>endix,  consisting  of  the 
information  in  the  generic  DCD,  as  modified 
and  supplemented  by  the  plant-specific 
departures  and  exemptions  made  under 
Section  Vm  of  this  appendix. 

D.  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  and  certified  by  this 
appendix  (hereinafter  Tier  1  information). 
The  design  descriptions,  interface 
requirements,  and  site  parameters  are  derived 
from  Tier  2  information.  Tier  1  information 
includes: 

1.  Definitions  and  general  provisions; 

2.  Design  descriptions; 

3.  Inspections,  tests,  analyses,  and 
acceptance  criteria  (IT  A  AC); 

4.  Significant  site  parameters;  and 

5.  Significant  interface  requirements. 

E.  Tier  2  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  but  not  certified  by  this 
appendix  (hereinafter  Tier  2  information). 
Compliance  with  Tier  2  is  required,  but 
generic  changes  to  and  plant-specific 
departures  from  Tier  2  are  governed  by 
Section  VIII  of  this  appendix.  Compliance 
with  Tier  2  provides  a  sufficient,  but  not  the 
only  acceptable,  method  for  complying  with 
Tier  1.  Compliance  methods  differing  from 
Tier  2  must  satisfy  the  change  process  in 
Section  Vm  of  this  appendix.  Regardless  of 
these  differences,  an  applicant  or  licensee 
must  meet  the  requirement  in  Section  III.B  to 
reference  Tier  2  when  referencing  Tier  1.  Tier 
2  information  includes: 

1.  Information  required  by  10  CFR  52.47, 
with  the  exception  of  generic  technical 
specifications  and  conceptual  design 
information; 

2.  Information  required  for  a  final  safety 
analysis  report  under  10  CFR  50.34; 

3.  Supporting  information  on  the 
inspections,  tests,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met;  and 

4.  Combined  license  (COL)  action  items 
(combined  license  information),  which 
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identify  certain  matters  that  shall  be 
addressed  in  the  site-specific  portion  of  the 
final  safety  analysis  report  (FSAR)  by  an 
applicant  who  references  this  appendix. 
These  items  constitute  information 
requimments  but  are  not  the  only  acceptable 
set  of  information  in  the  FSAR.  An  applicant 
may  depart  from  or  omit  these  items, 
provided  that  the  departure  or  omission  is 
identified  and  justified  in  the  FSAR.  After 
issuance  of  a  construction  permit  or  COL, 
these  items  are  not  requirements  for  the 
licensee  unless  such  items  are  restated  in  the 
FSAR. 

5.  The  investment  protection  short-term 
availabilify  controls  in  Section  16.3  of  the 
DCD. 

F.  Tier  2  *  means  the  portion  of  the  Tier  2 
information,  designated  as  such  in  the 
generic  DCD,  which  is  subject  to  the  change 
process  in  Vin.B.6  of  this  appendix.  This 
designation  expires  for  some  Tier  2* 
information  under  Vin.B.6. 

G.  All  other  terms  in  this  appendix  have 
the  meaning  set  out  in  10  CFR  50.2, 10  CFR 
52.3,  or  Section  11  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  as  applicable. 

m.  Scope  and  Contents 

A.  Tier  1,  Tier  2  (including  the  investment 
protection  short-term  availability  controls  in 
Section  16.3],  and  the  generic  technical 
specifications  in  the  AP600  DCD,  Revision  2 
(3/99),  are  approved  for  incorporation  by 
reference  by  the  Director  of  the  Office  of  the 
Federal  Register  on  [Insert  date  of  approval] 
in  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  of  the  generic  DCD  may  be 
obtained  from  N4r.  Brian  A.  Mclntyre, 
Manager,  Advanced  Plant  Safefy  and 
Licensing,  Westinghouse  Electric  Company, 
P.O.  Box  355,  Pittsbui:gh,  PA  15230-0355.  A 
copy  is  also  available  for  examination  and 
copying  at  the  NRC  Public  Dociunent  Room, 
2120  L  Street  NW.  (Lower  Level], 
Washington,  DC  20555-0001. 

B.  An  applicant  or  licensee  referencing  this 
appendix,  in  accordance  with  Section  IV  of 
this  appendix,  shall  incorporate  by  reference 
and  comply  with  the  requirements  of  this 
appendix,  including  Tier  1,  Tier  2  (including 
the  investment  protection  short-term 
availability  controls  in  Section  16.3],  and  the 
generic  technical  specifications  except  as 
otherwise  provided  in  this  appendix. 
Conceptual  design  information  in  the  generic 
DCD  and  the  evaluation  of  severe  accident 
mitigation  design  alternatives  in  Appendix 
IB  of  the  generic  DCD  are  not  part  of  this 
appendix. 

C.  If  there  is  a  conflict  between  Tier  1  and 
Tier  2  of  the  DCD,  then  Tier  1  controls. 

D.  If  there  is  a  conflict  between  the  generic 
DCD  and  either  the  application  for  design 
certification  of  the  AP600  design  or  NUREG- 
1512,  "Final  Safety  Evaluation  Report 
Related  to  Certification  of  the  AP>600 
Standard  Design,"  (FSER),  then  the  generic 
DCD  controls. 

E.  Design  activities  for  structures,  systems, 
and  components  that  are  wholly  outside  the 
scope  of  this  appendix  may  be  performed 
using  site-specific  design  parameters, 
provided  the  design  activities  do  not  affect 
the  DCD  or  conflict  with  the  interface 
requirements. 


IV.  Additional  Requirements  and 
Restrictions 

A.  An  applicant  for  a  license  that  wishes 
to  reference  this  appendix  shall,  in  addition 
to  complying  with  the  requirements  of  10 
CFR  52.77,  52.78,  and  52.79,  comply  with  the 
following  requirements: 

1.  Incorporate  by  reference,  as  part  of  its 
application,  this  appendix. 

2.  Include,  as  part  of  its  application: 

a.  A  plant-specific  DCD  containing  the 
same  information  and  utilizing  the  same 
organization  and  numbering  as  the  AP600 
DCD,  as  modified  and  supplemented  by  the 
applicant's  exemptions  and  departures; 

b.  The  reports  on  departures  from  and 
updates  to  the  plant-specific  DCD  required  by 
X.B  of  this  appendix; 

c.  Plant-specific  technical  specifications, 
consisting  of  the  generic  and  site-specific 
technical  specifications,  that  are  required  by 
10  CFR  50.36  and  50.36a; 

d.  Information  demonstrating  compliance 
with  the  site  parameters  and  interface 
requirements; 

e.  Information  that  addresses  the  COL 
action  items;  and 

f.  Information  required  by  10  CFR  52.47(a] 
that  is  not  within  the  scope  of  this  appendix. 

3.  Physically  include,  in  the  plant-specific 
DCD,  the  proprietary  and  safeguards 
information  referenced  in  the  AP600  DCD. 

B.  The  Commission  reserves  the  right  to 
determine  in  what  manner  this  appendix 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  Part  50. 

V.  Applicable  Regulations 

A.  Except  as  indicated  in  paragraph  B  of 
this  section,  the  regulations  that  apply  to  the 
AP600  design  are  in  10  CFR  Parts  20,  50.  73, 
and  100,  codified  as  of  (insert  date  final  rule 
signed],  that  are  applicable  and  technically 
relevant,  as  described  in  the  FSER  (NUREG- 
1512). 

B.  The  AP600  design  is  exempt  from 
portions  of  the  following  regulations: 

1.  Paragraph  (a)(1)  of  10  CFR  50.34— whole 
body  dose  criterion; 

2.  Paragraph  (f)(2)(iv]  of  10  CFR  50.34— 
Plant  Safety  Parameter  Display  Console; 

3.  Paragraphs  (f)(2)(vii],  (viii),  (xxvi),  and 
(xxviii)  of  10  CFR  50.34 — Accident  Source 
Term  in  TID  14844; 

4.  Paragraph  (c)(1)  of  10  CFR  50.62— 
Auxiliary  (or  emergency)  feedwater  system; 

5.  Appendix  A  to  10  CFR  Part  50,  GDC 
17 — Of&ite  Power  Sources;  and 

6.  Appendix  A  to  10  CFR  Part  50,  GDC 
19 — ^whole  body  dose  criterion. 

VI.  Issue  Resolution 

A.  The  Commission  has  determined  that 
the  structures,  systems,  components,  and 
design  features  of  the  AP600  design  comply 
with  the  provisions  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the  applicable 
regulations  identified  in  Section  V  of  this 
appendix;  and  therefore,  provide  adequate 
protection  to  the  health  and  safety  of  the 
public.  A  conclusion  that  a  matter  is  resolved 
includes  the  finding  that  additional  or 
alternative  structures,  systems,  components, 
design  features,  design  criteria,  testing, 
analyses,  acceptance  criteria,  or  justifications 
are  not  necessary  for  the  AP600  design. 
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B.  The  Commission  considers  the 
following  matters  resolved  within  the 
meaning  of  10  CFR  52.63(a)(4)  in  subsequent 
proceedings  for  issuance  of  a  combined 
license,  amendment  of  a  combined  license,  or 
renewal  of  a  combined  license,  proceedings 
held  pursuant  to  10  CFR  52.103.  and 
enforcement  proceedings  involving  plants 
referencing  this  appendix: 

1.  All  nuclear  safety  issues,  except  for  the 
generic  technical  specifications  and  other 
operational  requirements,  associated  with  the 
information  in  the  FSER,  Tier  1,  Tier  2 
(including  referenced  information,  which  the 
context  indicates  is  intended  as 
requirements,  and  the  investment  protection 
short-term  availability  controls  in  Section 
16.3),  and  the  rulemaking  record  for 
certification  of  the  AP600  design; 

2.  All  nuclear  safety  and  safeguards  issues 
associated  with  the  information  in 
proprietary  and  safeguards  documents, 
referenced  and  in  context,  are  intended  as 
requirements  in  the  generic  DCD  for  the 
AP600  design; 

3.  All  generic  changes  to  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  Vm.A.l  and  Vm.B.l  of 
this  appendix; 

4.  All  exemptions  from  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.4  and  Vin.B.4  of 
this  appendix,  but  only  for  that  proceeding; 

5.  All  departures  bom  the  DCD  that  are 
approved  by  license  amendment,  but  only  for 
that  proceeding; 

6.  Except  as  provided  in  VDI.B.S.f  of  this 
appendix,  all  departures  from  Tier  2 
pursuant  to  and  in  compliance  with  the 
change  processes  in  VIII.B.5  of  this  appendix 
that  do  not  require  prior  NRC  approval; 

7.  All  environmental  issues  concerning 
severe  accident  mitigation  design  alternatives 
(SAMDAs)  associated  with  the  information  in 
the  NRC's  environmental  assessment  for  the 
AP600  design  and  Appendix  IB  of  the 
generic  IXD,  for  plants  referencing  this 
appendix  whose  site  parameters  are  within 
those  specified  in  the  SAMDA  evaluation. 

C.  The  Commission  does  not  consider 
operational  requirements  for  an  applicant  or 
licensee  who  references  this  appendix  to  be 
matters  resolved  within  the  meaning  of  10 
CFR  52.63(a)(4).  The  Commission  reserves 
the  right  to  require  operational  requirements 
for  an  applicant  or  licensee  who  references 
this  appendix  by  rule,  regulation,  order,  or 
license  condition. 

D.  Except  in  accordance  with  the  change 
processes  in  Section  Vm  of  this  appendix, 
the  Commission  may  not  require  an  applicant 
or  licensee  who  references  this  appendix  to: 

1.  Modify  structures,  systems,  components, 
or  design  features  as  described  in  the  generic 
DCD; 

2.  Provide  additional  or  alternative 
structures,  systems,  components,  or  design 
features  not  discussed  in  the  generic  DCD;  or 

3.  Provide  additional  or  alternative  design 
criteria,  testing,  analyses,  acceptance  criteria, 
or  justification  for  structures,  systems, 
components,  or  design  features  discussed  in 
the  generic  DCD. 

E.l.  Persons  who  wish  to  review 
proprietary  and  safeguards  information  or 
other  secondary  references  in  the  AP600 


DCD,  in  order  to  request  or  participate  in  the 
hearing  required  by  10  CFR  52.85  or  the 
hearing  provided  under  10  CFR  52.103,  or  to 
request  or  fiarticipate  in  any  other  hearing 
relating  to  this  appendix  in  which  interested 
persons  have  adjudicatory  hearing  rights, 
shall  first  request  access  to  such  information 
from  Westinghouse.  The  request  must  state 
with  particularity: 

a;  The  nature  of  the  proprietary  or  other 
information  sought; 

b.  The  reason  why  the  information 
currently  available  to  the  public  in  the  NRC's 
public  document  room  is  insufficient; 

c.  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  which  the 
person  proposes  to  raise;  and 

d.  A  showing  that  the  requesting  person 
has  the  capability  to  understand  and  utilize 
the  requested  information. 

2.  If  a  person  claims  that  the  information 
is  necessary  to  prepare  a  request  for  hearing, 
the  request  must  be  filed  no  later  than  15 
days  ^er  publication  in  the  Federal  Register 
of  the  notice  required  either  by  10  CFR  52.85 
or  10  CFR  52.103.  If  Westinghouse  declines 
to  provide  the  information  sought, 
Westinghouse  shall  send  a  written  response 
within  ten  (10)  days  of  receiving  the  request 
to  the  requesting  person  setting  forth  with 
particularity  the  reasons  for  its  refusal.  The 
person  may  then  request  the  Commission  (or 
presiding  officer,  if  a  proceeding  has  been 
established)  to  order  disclosure.  The  person 
shall  include  copies  of  the  original  request 
(and  any  subsequent  clarifying  information 
provided  by  the  requesting  peirty  to  the 
applicant)  and  the  applicant's  response.  The 
Commission  and  presiding  officer  shall  base 
their  decisions  solely  on  the  person's  original 
request  (including  any  clarifying  information 
provided  by  the  requesting  person  to 
Westinghouse),  and  Westinghouse's 
response.  The  Commission  and  presiding 
officer  may  order  Westinghouse  to  provide 
access  to  some  or  all  of  the  requested 
information,  subject  to  an  appropriate  non- 
disclosure agreement 

Vn.  Duration  of  This  Appendix 

This  appendix  may  be  referenced  for  a 
period  of  15  years  from  [Insert  date  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register],  except  as  provided  for  in 
10  CFR  52.55(b)  and  52.57(b).  This  appendix 
remains  valid  for  an  applicant  or  licensee 
who  references  this  appendix  until  the 
application  is  withdrawn  or  the  license 
expires,  including  any  period  of  extended 
operation  under  a  renewed  license. 

vm.  Processes  for  Changes  and  Departures 

A.  Tier  1  Information 

1.  Generic  changes  to  Tier  1  information 
are  governed  by  the  requirement»in  10  CFR 
52.63(a)(1). 

2.  Generic  changes  to  Tier  1  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  A.3  or  A.4  of  this  section. 

3.  Departures  from  Tier  1  information  that 
are  required  by  the  Commission  through 
plant-specific  orders  are  governed  by  the 
requiremenU  in  10  CFR  52.63(a)(3). 


4.  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CFR 
52.63(b)(1)  and  §  52.97(b).  The  Commission 
will  deny  a  request  for  an  exemption  from 
Tier  1,  if  it  finds  that  the  design  change  will 
resiilt  in  a  significant  decrease  in  the  level  of 
safety  otherwise  provided  by  the  design. 

B.  Tier  2  Infonnation 

1.  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.63(a)(1). 

2.  Generic  changes  to  Tier  2  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  B.3,  B.4,  B.5,  or  B.6  of  this 
section. 

3.  The  Commission  may  not  require  new 
requirements  on  Tier  2  iciormation  by  plant- 
specific  order  while  this  appendix  is  in  effect 
under  §§  52.55  or  52.61,  unless: 

a.  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  this  appendix  was  approved,  as  set  forth 
in  Section  V  of  this  appendix,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

b.  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present. 

4.  An  applicant  or  licensee  who  references 
this  appendix  may  request  an  exemption 
from  Tier  2  infonnation.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  tvith  the 
requirements  of  10  CFR  50.12(a).  The 
Commission  will  deny  a  request  for  an 
exemption  from  Tier  2,  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safety  otherwise 
provided  by  the  design.  The  grant  of  an 
exemption  to  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
material  to  the  license  hearing.  The  grant  of 
an  exemption  to  a  licensee  must  be  subject 

to  an  opportunity  for  a  hearing  in  the  same  - 
manner  as  license  amendments. 

5.a.  An  applicant  or  licensee  who 
references  this  appendix  may  depart  from 
Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  departure 
involves  a  change  to  or  departure  from  Tin' 
1  information.  Tier  2*  information,  or  the 
technical  specifications,  or  involves  an 
unreviewed  safety  question  as  defined  in 
paragraphs  B^.b  and  B.S.c  of  this  section. 
When  evaluating  the  proposed  departure,  an 
applicant  or  licensee  shall  consider  all 
matters  described  in  the  plant-specific  IXID. 

b.  A  proposed  departiu«  from  Tier  2,  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD,  involves  an  unreviewed  safety  question 
if— 

(1)  The  probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  plant-specific  IXID  may  be 
increased; 

(2)  A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  plant-specific 
DCD  may  be  created:  or 
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(3)  The  margin  of  safety  as  defined  in  the 
basis  for  any  technical  specification  is 
reduced. 

c.  A  proposed  departure  from  Tier  2 
afiiBcting  resolution  of  a  severe  accident  issue 
identified  in  the  plant-specific  OCD,  involves 
an  unreviewed  safety  question  if — 

(1)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible;  ot 

(2)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

d.  If  a  departiue  involves  an  unreviewed 
safety  question  as  defined  in  paragraph  B.5 
of  this  section,  it  is  governed  by  10  C^FR 
50.90. 

e.  A  departure  from  Tier  2  information  that 
is  made  under  paragraph  B.5  of  this  section 
does  not  require  an  exemption  from  this 
appendix. 

f.  A  party  to  an  adjudicatory  proceeding  for 
either  the  issuance,  amendment,  or  renewal 
of  a  license  or  for  operation  under  10  CFR 
52.103(a),  who  believes  that  an  applicant  or 
licensee  who  references  this  appendix  has 
not  complied  with  VIII.B.5  of  this  appendix 
when  departing  from  Tier  2  information,  may 
petition  to  admit  into  the  proceeding  such  a 
contention.  In  addition  to  compliance  with 
the  general  requirements  of  10  CFR 
2.714(b)(2],  the  petition  must  demonstrate 
that  the  departure  does  not  comply  with 
V1II.B.5  of  this  appendix.  Further,  the 
petition  must  demonstrate  that  the  change 
bears  on  an  asserted  noncompliance  with  an 
ITAAC  acceptance  criterion  in  the  case  uf  a 
10  CFR  52.103  preoperational  hearing,  or  that 
the  change  bears  directly  on  the  amendment 
request  in  the  case  of  a  hearing  on  a  license 
amendment.  Any  other  party  may  file  a 
response.  If,  on  the  basis  of  the  petition  and 
any  response',  the  presiding  officer 
determines  that  a  sufficient  shovring  has  been 
made,  the  presiding  officer  shall  certify  the 
matter  direcUy  to  the  Commission  for 
determination  of  the  admissibility  of  the 
contention.  The  Commission  may  admit  such 
a  contentio.T  if  it  determines  the  petition 
raises  a  genuine  issue  of  fact  regarding 
compliance  with  Vni.B.5  of  this  appendix. 

6.a.  An  applicant  who  references  this 
appendix  may  not  depart  from  Tier  2* 
information,  which  is  designated  with 
italicized  text  or  brackets  and  an  asterisk  in 
the  generic  DCD,  without  NRC  approval.  The 
departure  wall  not  be  considered  a  resolved 
issue,  within  the  meaning  of  Section  VI  of 
this  appendix  and  10  CFR  52.63(a)(4). 

b.  A  licensee  who  references  this  appendix 
may  not  depart  from  the  following  Tier  2* 
matters  without  prior  NRC  approval.  A 
request  for  a  departure  will  be  treated  as  a 
request  for  a  license  amendment  under  10 
CFR  50.90. 

(1)  Maximum  fuel  rod  average  bum-up. 

(2)  Fuel  principal  design  requirements. 

(3)  Fuel  criteria  evaluation  process. 

(4)  Fire  areas. 

(5)  Human  factors  engineering. 

c.  A  licensee  who  references  this  appendix 
may  not,  before  the  plant  first  achieves  full 
power  following  the  finding  required  by  10 
CFR  52.103(g),  depart  from  the  following  Tier 


2*  matters  except  in  accordance  with 
paragraph  B.6.b  of  this  section.  After  the 
plant  first  achieves  full  power,  the  following 
Tier  2*  matters  revert  to  Tier  2  status  and  are 
thereafter  subject  to  the  departure  provisions 
in  paragraph  B.5  of  this  section. 

(1)  Nuclear  Island  structural  dimensions. 

(2)  ASME  Boiler  &  Pressure  Vessel  Code, 
Section  III,  and  Code  Case  N-284. 

(3)  Design  Summary  of  Critical  Sections. 

(4)  AQ  318.  AQ  349,  and  ANSI/AISC-<90. 

(5)  Definition  of  critical  locations  and 
thicknesses. 

(6)  Seismic  qualification  methods  and 
standards. 

(7)  Nuclear  design  of  fuel  and  reactivity 
control  system,  except  bum-up  limit. 

(8)  Motor-operated  and  power-operated 
valves. 

(9)  Instrumentation  &  control  system 
design  processes,  methods,  and  standards. 

(10)  PRHR  natural  circulation  test  (first 
plant  only). 

(11)  ADS  and  CMT  verification  tests  (first 
three  plants  only). 

d.  Departures  ftt)m  Tier  2*  information  that 
are  made  under  paragraph  B.6  of  this  section 
do  not  require  an  exemption  from  this 
appendix. 

C.  Operational  requirements 

1.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved  in  the  design  certification 
rulemaking  and  do  not  require  a  change  to  a 
design  feature  in  the  generic  DCD  are 
govemed  by  the  requirements  in  10  CFR 
50.109.  Generic  changes  that  do  require  a 
change  to  a  design  featiu«  in  the  generic  DCD 
are  govemed  by  the  requirements-  in 
paragraphs  A  or  B  of  this  section. 

2.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  are  applicable  to  all  applicants 
or  licensees  who  reference  this  appendix, 
except  those  for  which  the  change  has  been 
rendered  technically  irrelevant  by  action 
taken  under  paragraph  C.3  or  C.4  of  this 
section. 

3.  The  Commission  may  require  plant- 
specific  departiues  on  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved,  provided  a  change  to  a  design 
feature  in  the  generic  DCD  is  not  required 
and  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present.  The  Commission 
may  modify  or  supplement  generic  technical 
specifications  and  other  operational 
requirements  that  were  not  completely 
reviewed  and  approved  or  require  additional 
technical  specifications  and  other  operational 
requirements  on  a  plant-specific  basis, 
provided  a  change  to  a  design  feature  in  the 
generic  DCD  is  not  required. 

4.  An  applicant  who  references  this 
appendix  may  request  an  exemption  from  the 
generic  technical  specifications  or  other 
operational  requirements.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The  grant 
of  an  exemption  must  be  subject  to  litigation 
in  the  same  manner  as  other  issues  material 
to  the  license  hearing. 


5.  A  party  to  an  adjudicatory  proceeding 
for  either  the  issuance,  amenchnent,  or 
renewal  of  a  license  or  for  operation  under 
10  CFR  52.103(a),  who  believes  that  an 
operational  requirement  approved  in  the 
DCD  or  a  technical  specification  derived  from 
the  generic  technical  specifications  must  be 
changed  may  petition  to  admit  into  the 
proceeding  such  a  contention.  Such  petition 
must  comply  with  the  general  requirements 
of  10  CFR  2.714(b)(2)  and  must  demonstrate 
why  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present,  or  for  compliance 
Mrith  the  Commission's  regulations  in  effect 
at  the  time  this  appendix  was  approved,  as 
set  forth  in  Section  V  of  this  appendix.  Any 
other  party  may  file  a  response  thereto.  If,  on 
the  basis  of  the  petition  and  any  response, 
the  presiding  officer  determines  that  a 
sufficient  showing  has  been  made,  the 
presiding  officer  shall  certify  the  matter 
directly  to  the  Commission  for  determination 
of  the  admissibility  of  the  contention.  All 
other  issues  with  respect  to  the  plant-specific 
technical  specifications  or  other  operational 
requirements  are  subject  to  a  hearing  as  part 
of  the  license  proceeding. 

6.  After  issuance  of  a  license,  the  generic 
technical  specifications  have  no  further  effect 
on  the  plant-specific  technical  specifications 
and  changes  to  the  plant-specific  technical 
specifications  will  be  treated  as  license 
amendments  under  10  CFR  50.90. 

K.  Inspections,  Tasts,  Analyses,  and 
Acceptance  CritBria  (ITAAC) 

A.l  An  applicant  or  licensee  who 
references  this  appendix  shall  perform  and 
demonstrate  conformance  with  the  ITAAC 
before  fuel  load.  With  respect  to  activities 
subject  to  an  ITAAC,  an  applicant  for  a 
license  may  proceed  at  its  own  risk  with 
design  and  procurement  activities,  and  a 
licensee  may  proceed  at  its  own  risk  with- 
design,  procurement,  constmction,  and 
preoperational  activities,  even  though  the 
NRC  may  not  have  found  that  any  particular 
ITAAC  has  been  satisfied. 

2.  The  licensee  who  references  this 
appendix  shall  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAC  have  been  successfully  completed 
and  that  the  corresponding  acceptance 
criteria  have  been  met. 

3.  In  the  event  that  an  activity  is  subject 
to  an  ITAAC,  and  the  applicant  or  licensee 
who  references  this  appendix  has  not 
demonstrated  that  the  ITAAC  has  been 
satisfied,  the  applicant  or  licensee  may  either 
take  corrective  actions  to  successfully 
complete  that  ITAAC,  request  an  exemption 
from  the  ITAAC  in  accordance  with  Section 
Vffl  of  this  appendix  and  10  CFR  52.97(b),  or 
petition  for  rulemaking  to  amend  this 
appendix  by  changing  the  requirements  of 
the  ITAAC.  under  10  CFR  2.802  and  52.97(b). 
Such  rulemaking  changes  to  the  ITAAC  must 
meet  the  requirements  of  paragraph  Vm.A.l 
of  this  appendix. 

B.l  The  NRC  shall  ensure  that  the  required 
inspections,  tests,  and  analyses  in  the  ITAAC 
are  performed.  The  NRC  shall  verify  that  the 
inspections,  tests,  and  analyses  referenced  by 
the  licensee  have  been  successfully 
completed  and,  based  solely  thereon,  find  the 
prescribed  acceptance  criteria  have  been  met. 
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At  appropriate  intervals  during  construction, 
the  NRC  shall  publish  notices  of  the 
successftil  completion  of  ITAAC  in  the 
Federal  Register. 

2.  In  accordance  with  10  CFR  52.99  and 
52.103(g),  the  Commission  shall  find  that  the 
acceptance  criteria  in  the  ITAAC  for  the 
license  are  met  before  fuel  load. 

3.  After  the  Commission  has  made  the 
finding  required  by  10  CFR  52.103(g),  the 
ITAAC  do  not,  by  virtue  of  their  inclusion 
within  the  DCD,  constitute  regulatory 
requirements  either  for  licensees  or  for 
renewal  of  the  license;  except  for  specific 
ITAAC,  which  are  the  subject  of  a  Section 
103(a)  hearing,  their  expiration  will  occur 
upon  final  Commission  action  in  such 
proceeding.  However,  subsequent 
modifications  must  comply  with  the  Tier  1 
and  Tier  2  design  descriptions  in  the  plant- 
specific  DCD  unless  the  licensee  has 
complied  with  the  applicable  requirements  of 
10  CFR  52.97  and  Section  Vffl  of  this 
appendix. 

X.  Records  and  Reporting 

A.  Records 

1.  The  applicant  for  this  appendix  shall 
maintain  a  copy  of  the  generic  DCD  that 
includes  all  generic  changes  to  Tier  1  and 
Tier  2.  The  applicant  shall  maintain  the 
proprietary  and  safeguards  information 
referenced  in  the  generic  DCD  for  the  period 
that  this  appendix  may  be  referenced,  as 
specified  in  Section  VII  of  this  appendix. 


2.  An  applicant  or  licensee  who  references 
this  appendix  shall  maintain  the  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant  to 
Section  VIII  of  this  appendix  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal). 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  safety  evaluations  which  provide  the 
bases  for  the  determinations  required  by 
Section  VIII  of  this  appendix.  These 
evaluations  must  be  retained  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal). 

B.  Reporting 

1.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  a  report  to  the 
NRC  containing  a  brief  description  of  any 
departures  from  the  plant-specific  DCD, 
including  a  summary  of  the  safety  evaluation 
of  each.  This  report  must  be  filed  in 
accordance  with  the  filing  requirements 
appUcable  to  reports  in  10  CFR  50.4. 

2.  An  applicant  or  hcensee  who  references 
this  appendix  shall  submit  updates  to  its 
plant-specific  DCD,  which  reflect  the  generic 
changes  to  the  generic  DCD  and  the  plant- 
specific  departures  made  pursuant  to  Section 
Vin  of  this  appendix.  These  updates  shall  be 
filed  in  accordance  with  the  filing 
requirements  applicable  to  final  safety 
analysis  report  updates  in  10  CFR  50.4  and 
50.71(e). 


3.  The  reports  and  updates  required  by     . 
paragraphs  B.l  and  B.2  of  this  section  must 
be  submitted  as  follows: 

a.  On  the  date  that  an  application  for  a 
license  referencing  this  appendix  is 
submitted,  the  application  shall  include  the 
report  and  any  updates  to  the  plant-specific 
DCD. 

b.  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  a 
license,  the  report  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
annually  and  may  be  submitted  along  with 
amendments  to  the  application. 

c.  During  the  interval  from  the  date  of 
issuance  of  a  license  to  the  date  the 
Commission  makes  its  findings  under  10  CFR 
52.103(g),  the  report  must  be  submitted 
quarterly.  Updates  to  the  plant-specific  DCD 
must  be  submitted  annually. 

d.  After  the  Commission  has  made  its 
finding  under  10  CFR  52.103(g),  reports  and 
updates  to  the  plant-specific  DCD  may  be 
submitted  annually  or  along  with  updates  to 
the  site-specific  portion  of  the  final  safety 
analysis  report  for  the  fecility  at  the  intervals 
required  by  10  CFR  50.71(e),  or  at  shorter 
intervals  as  specified  in  the  license. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-12623  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.344] 

Offica  Of  PostMcondary  Education; 
Fadaral  TRIO  Programa— TRIO 
Diaaamhurtion  Partnarahip  Program; 
InvtMng  Appllcatlona  for  Naw  Awarda 
for  Flacal  Yaar  (FY)  1999 

Purpose  ofProgmm:  The  TRIO 
Dissemination  Partnership  Program 
provides  grants  to  enable  TRIO  projects 
to  work  with  other  institutions  and 
agencies  that  are  serving  low-income 
and  first-generation  college  students  but 
that  do  not  have  TRIO  grants.  The 
purpose  of  the  grants  is  to  replicate  or 
adapt  successful  TRIO  program 
components,  practices,  strategies,  and 
activities  at  institutions  and  agencies 
that  do  not  have  a  Federally-funded 
TRIO  project.  For  fiscal  year  (FY)  1999, 
we  encoiuage  applicants  to  design 
projects  that  focus  on  the  invitational 
priorities  summarized  in  the  Priorities 
section  of  this  application  notice. 

Eligible  Applicants:  Institutions  of 
higher  education  or  other  private  and    ' 
public  institutions  and  organizations 
that  are  carrying  out  a  Federal  TRIO 
project  prior  to  the  date  of  enactment  of 
the  Higher  Education  Amendments  of 
1998  (October  7, 1998). 

Applications  Available:  June  14, 1999. 

Deadline  for  Transmittal  of 
Applications:  August  6,  1999. 

Deadline  for  Intergovernmental 
fleWeiv.- September  7, 1999. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards:  $130,000 
to  $200,000  for  Year  1  of  the  project 
period. 

Estimated  Average  Size  of  Awards: 
$160,000. 

Maximum  Award:  The  Secretary  will 
reject,  without  consideration  or 
evaluation,  an  application  that  proposes 
a  budget  exceeding  $200,000  for  the  first 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximiun 
amount  through  a  notice  published  in 
the  Federal  Register. 

Estimated  Number  of  Awards:  10-15. 

Project  Period:  Up  to  36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit:  Part  ID  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  used  by  reviewers  in  evaluating 
the  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  75 
pages,  using  the  following  standards: 

(1)  A  "page"  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 


text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font  or  an  average 
character  density  greater  than  18 
characters  per  inch.  If  you  use  a 
nonproportional  font  or  a  typewriter, 
you  may  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assiuances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  m.  If,  in  order  to  meet  the  page 
limit,  you  use  print  size,  spacing,  or 
margins  smaller  than  the  standards 
specified  in  this  notice,  we  will  not 
review  your  application  or  consider 
your  application  for  funding. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  invitational  priorities  in 
the  next  five  paragraphs.  However,  an 
application  that  meets  one  or  more  of 
the  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Invitational  Priority  1 — Effective  Use  of 
Educational  Technology 

Projects  designed  to  share  effective 
strategies  for  using  technology  in  a 
variety  of  ways,  including  innovative 
technology-based  instructional 
programs;  use  of  technology  to  provide 
better  access  to  educational 
opportunities;  and  technology-based 
programs  to  equip  disadvantaged 
students  with  the  knowledge  and  skills 
to  compete  for  jobs  in  the  emerging 
world  economy  that  require  the  use  of 
new  and  sophisticated  technologies. 

Invitational  Priority  2 — Business  and 
Community  Partnerships  and  K-12 
Collaborations 

Projects  to  assist  communities  with 
large  numbers  of  low-income,  first 
generation  college  students  develop 
effective  business  and  community 
partnerships  and  K-12  collaborations. 


Invitational  Priority  3 — Program 
Evaluation  and  Assessments  of  Student 
Outcomes 

Projects  to  assist  institutions  and 
agencies  in  using  or  adapting  successful 
strategies  for  operating  performance- 
based  programs. 

Invitational  Priority  4 — Access, 
Retention,  and  College  Completion 

Projects  to  assist  institutions  and 
agencies  that  do  not  have  TRIO  grants 
in  replicating  or  adapting  effective 
access  and  retention  strategies  for  low- 
income,  first-generation  and  disabled 
students. 

Invitational  Priority  5 —  Increased 
Participation  of  Underrepresented 
Groups  in  Graduate  Study 

Projects  designed  to  share  successful 
TRIO  strategies  for  increasing  the 
access,  retention,  and  completion  rates 
of  low-income  and  minority  students  in 
graduate  study. 
For  Further  Information  or 
Applications:  Frances  Bergeron  or  Linda 
Byrd-Johnson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
the  Portals  Building,  Room  600D, 
Washington,  DC  20202-5249. 
Telephone  (202)  708-4804.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  either  of  those  persons. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Technical  Assistance  Workshops:  The 
Department  of  Education  will  conduct 
ioui  technical  assistance  workshops  for 
the  TRIO  Dissemination  Partnershdp 
Program.  At  these  workshops. 
Department  of  Education  staff  will  assist 
prospective  applicants  in  developing 
proposals  and  will  provide  budget 
information  regarding  these  programs. 
The  Technical  Assistance  Workshops 
vdll  be  held  as  follows: 

1.  June  25, 1999,  8:30  a.m.  to  2:00 
p.m.,  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Departmental 
Auditorium  (1st  Floor  Main  Lobby), 
Room  ICIOO,  Federal  Office  Building 
#6,  Washington,  D.C.  20202.  Contacts: 
Frances  Bergeron  or  Linda  Byrd-Johnson 
at  (202)  708-4804. 
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2.  June  28, 1999,  8:30  a.m.  to  2:00 
p.m.,  Chicago  State  University,  9501  So. 
Martin  Luther  King  Drive,  Student 
Union  Building,  Conference  Rooms  A, 
B,  and  C,  Chicago,  IL.  60628-1598. 
Contact:  Ms.  Patricia  George  at  (773) 
995-3864. 

3.  June  30, 1999,  8:30  a.m.  to  2:00 
p.m..  University  of  California,  Los 
Angeles,  480  Charles  Yoimg  Drive, 
College  of  Letters  and  Science,  UCLA 
Faculty  Center,  California  Room,  Los 
Angeles,  CA  90095.  Contact:  Mr.  Masai 
Minters  at  (310)  206-1563. 

4.  June  30, 1999,  8:30  a.m.  to  2:00 
p.m.,  Atlanta  Metropolitan  College, 
1630  Metropolitan  Parkway,  SW, 
Academic  Building  500,  Room  A  210, 
Atlanta,  GA.  30310.  Contact:  Mr.  Bobby 
Olive  at  (404)  756-4058. 

Assistance  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshops 

The  technical  assistance  workshop 
sites  are  accessible  to  individuals  with 


disabilities.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  the 
workshop  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternate  format),  notify  either  one  of 
the  contact  persons  listed  in  this  notice 
at  least  two  weeks  before  tbe  scheduled 
workshop  date.  Although  we  Mrill 
attempt  to  meet  a  request  we  receive 
after  Uiat  date,  we  may  not  be  able  to 
make  available  the  requested  auxiUary 
aid  or  service  because  of  insufBcient 
time  to  arrange  it. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free,  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  bttp://www.access.gpo.gov/nara/ 
index.btml. 

Program  Authority:  20  U.S.C.  1070a-18. 

Dated:  May  14, 199(). 

David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  99-12684  Filed  5-19-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  CaM  94-753] 
RIN9000-AG27 

Federal  Acqulaition  Regulations; 
Travel  Costa 

AGENCIES:  Depaitment  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  nile. 

summary:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  remove 
the  limitation  that  costs  incurred  by 
contractor  personnel  for  lodging,  meals, 
and  incidental  expenses  be  considered 
reasonable  and  allowable  only  to  the 
extent  that  they  do  not  exceed  the 
maximiun  per  diem  rates  set  forth  in  the 
Federal  Travel  Regiilation  (FTR),  the 
Joint  Travel  Regulations  (JTR),  or  the 
Standardized  Regulations  (SR). 
DATES:  Comments  should  be  submitted 
on  or  before  July  19, 1999  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Laurie  Duarte, 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.94-753@gsa.gov. 

Please  cite  FAR  case  94-753  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATKM  COMTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Prociu^ment  Anal^,  at 
(202)  501-1900.  Please  cite  FAR  case 
94-753. 
SUPPLEMENTARY  INFORMATKM: 

A.  Background 

Section  24  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Act  (41 
U.S.C.  420)  previously  required  that 
travel  costs  incurred  by  contractor 
personnel  be  considered  reasonable  and 


allowable  only  to  the  extent  that  they 
did  not  exceed  the  maximum  per  diem 
rates  for  Federal  employees  set  by 
subchapter  I  of  5  U.S.C.  57,  the 
Administrator  of  General  Services,  or 
the  President  (or  his  designee).  FAR 
31.205—46,  Travel  costs,  implemented 
Section  24  of  the  OFPP  Act  by  limiting 
allowable  contractor  costs  for  lodging, 
meals,  and  incidental  expenses  to  the 
maximum  per  diem  rates  set  forth  in  the 
FTR  JTR,  or  SR.  However,  Section  2191 
of  the  Federal  Acquisition  Streamlining 
Act  (FASA)  of  1994  (Pub.  L.  103-355) 
repealed  Section  24  of  the  OFPP  Act. 

A  proposed  FAR  rule  was  published 
in  the  Federal  Register  at  59  FR  64542, 
December  14, 1994.  That  rule  proposed 
revising  FAR  31.205-46(a)  to  stipulate 
that  the  FTR,  JTR,  or  SR  rates  should  be 
used  as  a  baseline,  but  allowed 
contractors  to  propose  alternative 
maximiun  per  diem  rates,  and 
contracting  officers  to  approve  the 
alternative  rates  if  certain  conditions 
were  met.  Public  conunents  were 
received  from  63  sources.  Based  on  a 
review  of  those  public  comments,  the 
FASA  Cost  Principles  Team 
preliminarily  decided  to  recommend 
withdrawal  of  the  proposed  rule  and 
retention  of  the  current  cost  principle 
language  at  FAR  31.205-46  without 
change. 

The  notice  published  in  the  Federal 
Register  at  60  FR  27471,  May  24, 1995, 
announced  a  public  meeting,  that  was 
subsequently  held  on  June  14, 1995.  The 
purpose  of  this  meeting  was  to  permit 
the  public  to  present  its  views 
concerning  the  recommendation  to 
withdraw  the  proposed  rule.  At  the 
public  meeting,  industry  representatives 
expressed  concern  that  contractors  may 
be  unable  to  obtain  the  discounted 
lodging  rates  afforded  to  Government 
personnel,  that  the  current  process  was 
biudensome  and  costly  to  both 
contractors  and  the  Government,  and 
that  the  standard  should  be  revised  to 
one  of  reasonableness.  Subsequent  to 
the  public  meeting,  the  issue  was 
discussed  at  length  but  no  agreement 
was  reached  on  publication  of  a  final 
rule. 

As  a  resiJt  of  further  analysis  of  this 
issue,  the  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulations  Council  are  now  proposing 
a  rule  that  differs  significantly  from  the 
proposed  rule  that  was  published  on 
December  14, 1994.  This  second 
proposed  rule  deletes  in  its  entirety  the 
per  diem  rate  limitation  at  FAR  31.205- 
46(a)(2)  through  (6). 

The  coimcils  are  proposing  this 
change  for  a  number  of  reasons.  First, 
GSA  promulgates  FTR  per  diem  rates  for 
the  purpose  of  providing  sufficient 


allowance  for  Government  travelers 
while  on  official  business  for  the 
Government.  Section  24  of  the  OFPP 
Act  applied  the  FTR  rates  to  reimburse 
Government  contractor  employees  travel 
costs.  Since  Section  2191  of  FASA 
repealed  Section  24  of  the  OFPP  Act,  it 
is  no  longer  necessary  to  apply  rates 
designed  for  Government  employee 
travel  to  Government  contractors. 
Generally,  FTR  rates  appear  to  be  lower 
than  the  actual  corporate  rates  available 
to  contractors. 

Second,  it  is  anticipated  that  removal 
of  the  per  diem  limitation  will  generate 
savings  by  reducing  administrative  costs 
for  both  contractors  and  the 
Government.  The  Government  expects 
the  administrative  cost  savings  to  lessen 
any  increased  costs  resulting  from  this 
rule  change.  For  example,  removal  of 
the  per  diem  rate  limitation  wiU  lead  to 
a  reduction  of  the  Government's 
auditing  and  contract  administration 
effort.  Another  example  of  the 
administrative  cost  savings  is  that 
contractors  would  no  longer  need  to 
maintain  two  travel  systems — ^their  own 
and  the  FTR/JTR/SR  systems.  Also, 
contractors  would  no  longer  need  to 
continuously  monitor  changes  to  the 
JTR,  FTR,  and  SR,  and  adjust  their 
accoiinting  systems  accordingly. 

The  third  reason  for  removing  the  per 
diem  rate  limitation  is  to  permit  the 
Government  to  adopt  an  allowability 
standard  that  is  more  consistent  with 
the  commercial  marketplace.  Many 
contractors  already  have  detailed  travel 
reimbursement  systems,  rooted  in 
commercially  generated  survey  data,  to 
manage  their  costs. 

However,  there  is  some  concern 
within  the  Government  about  the 
potential  for  increased  costs  as  a  result 
of  this  proposed  change.  Therefore,  to 
help  estimate  the  potential  costs  and 
benefits  to  the  Government,  the  coimcils 
invite  respondents  to  provide  the 
following  Information  together  with 
their  comments.  Note  that  public 
comments  provided  in  response  to  this 
notice  will  be  available  in  their  entirety 
to  any  requester,  including  any 
requester  under  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552). 
Therefore,  we  caution  respondents  not 
to  provide  proprietary  or  other  business 
sensitive  information.  Under  no 
circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  understanding  that  it 
will  be  made  available  to  the  public. 

1.  For  industry  respondents — 

(a)  Provide  a  descnption  of  how  you 
will  treat  lodging,  meals,  and  incidental 
expenses  if  the  cotmcils  eliminate  the 
FTR/JTR/SR  limits  (i.e..  how  will  you 
ensure  the  costs  charged  to  the 
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Government  are  reasonable?)  For 
example,  does  your  policy  address  the 
classes  of  hotels  or  the  average  costs  of 
lodging  in  a  city,  etc.?  (Under  no 
circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  understanding  that  it 
will  be  made  available  to  the  public.) 

(b)  Provide  data  on  the  percentage  of 
total  costs  for  lodging,  meals,  and 
incidental  expenses  that  were 
unallowable  in  the  most  recent  fiscal 
year.  (Under  no  circumstances  should 
respondents  provide  any  information 
imless  they  do  so  with  a  clear 
imderstanding  that  it  will  be  made 
available  to  the  public.) 

(c)  That  have  both  Government  and 
commercial  business,  provide  the 
percentage  differential  in  the  average 
cost  per  day  for  lodging,  meals,  and 
incidental  expenses  between  the  two 
types  of  business.  If  you  had  charged  the 
commercial  business  average  cost  per 
day  to  the  Government,  by  what 
percentage  would  the  costs  charged  to 
the  Government  have  changed.  (Under 
no  circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  imderstanding  that  it 
will  be  made  available  to  the  public.) 

(d)  Identify  the  types  of  savings  that 
would  result  for  yoiu'  firm  if  the 
councils  eliminate  the  FTR/JTR/SR 
limits.  To  what  extent  would  the 
savings  offset  any  increased  costs  to  the 
Government?  (Under  no  circumstances 
should  respondents  provide  any 
information  imless  they  do  so  with  a 
clear  understanding  that  it  will  be  made 
available  to  the  public.) 


2.  For  Government  respondents, 
identify  the  types  and  amounts  of  costs, 
savings,  advantages  or  disadvantages  to 
your  agency  if  the  councils  eliminate 
the  FTR/JTR/SR  limits. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  firom  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  conunents 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  etseq.  (FAR 
case  94-753),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 


List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  May  17. 1999. 
Edward  C.  Lotb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  SI^CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

31.205-6    [Amended] 

2.  Section  31.205-6  is  amended  in 
paragraph  (m)(2)  by  revising  the 
reference  "(see  31.205-46(f))"  to  read  as 
"(see  31.205-46(g))". 

31.205-46    [Amended] 

3.  Section  31.205-46  is  amended  in 
paragraph  (a)  by  removing  paragraphs 
(a)(2)  through  (a)(6)  and  by 
redesignating  paragraphs  (a)(1)  as  (a), 
(a)(7)  as  (b).  and  (b)  through  (f)  as  (c) 
through  (g),  respectively;  in  the  newly 
designated  (a)  by  removing  the 
paragraph  heading;  and  in  the  newly 
designated  paragraph  (f)(2)  by  revising 
"paragraph  (d)"  to  read  "paragraph  (e)" 
both  times  it  appears,  and  "paragraph 
(e)(3)"  to  read  "subparagraph  (f)(3)". 

[FR  Doc.  99-12739  Filed  5-19-99;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  20,  1999 

AGRICULTURE 
DEPARTMENT 
Anhral  and  Plant  Haalth 
Inspection  S«rvic« 

Animal  weffare: 
Dogs  and  cats;  solid  resting 
surfaces  in  primary 
erwlosures;  requirement 
removed;  published  4-20- 
99 
CORPORATION  FOR 
NATK>NAL  AND 
COMMUNITY  SERVICE 
Privacy  Act;  implementation; 
published  4-20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starxlards: 
Ferroalloys  production; 

ferromanganese  and 

siliconmanganese; 

published  5-20-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
North  Carolina;  published  5- 

20-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Differential  global 
positioning  system;  112- 
118  MHz  use; 
con-ection  data  and  use 
of  hand-held 
transmitters  on 
frequencies  in 
aeronautical  enroute 
service;  published  5-20- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Antibiotic  drug  certification; 
regulations  removed; 
published  5-17-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 
Charitiable  contributiorts 
and  donations; 


incorporation  of  agency 
policy;  published  4-21- 
99 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
504  program  financing  and 
clarification  of  existing 
regulations;  published  5- 
20-99 

TRANSPORTATION 
DEPARTMENT 
Fsderal  Aviation 
Administration 

Airworthiness  directives: 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  5-5-99 
Class  D  airspace;  published  2- 

8-99 
Class  D  and  Class  E 

eurspace;  published  3-12-99 
Class  D  and  Class  E 

airspace;  correction; 

published  3-24-99 
Class  E  airspace;  published 

12-21-98 

Connection;  published  4-15- 
99 
Class  E  airspace;  correction; 

published  1-22-99 
Gulf  of  Mexico  high  offshore 

airspace  area;  published  3- 

19-99 
IFR  altitudes;  published  4-15- 

99 
Jet  routes;  published  3-26-99 
Restricted  areas;  published  2- 

17-99 

TRANSPORTATION 
DEPARTMENT 
National  Higtiway  Traffic 
Safsty  Administration 

National  Driver  Register 
problem  driver  pointer 
system;  procedures  for 
participating  in  and  receiving 
data  from  system: 
Coast  Guard  Commandant; 
authorization  to  request 
and  receive  information; 
published  4-20-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Mariteting 
Service 

Fruits;  import  regulations: 
Nectarines;  comments  due 
by  5-26-99;  published  3- 
26-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Marine  mammals;  human 
handling,  care,  treatment, 
and  transportation; 
comments  due  t)y  5-26- 
99;  published  5-14-99 

Rats  and  mice  bred  for  use 
in  research  and  birds; 
definition  as  animals; 
rulemaking  petition; 
comments  due  by  5-28- 
99;  published  3-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  stamp  program: 
Issuance  and  use  of 
coupons;  electronic 
benefits  transfer  systems 
approval  standards;  audit 
requirements;  comments 
due  by  5-24-99;  published 
2-23-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Organization  of  American 
States  (OAS);  model 
regulations  for  control  of 

•  international  movement  of 
firearms,  parts, 
components,  and 
ammunition;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  5-24- 
99;  published  4-7-99 
International  fisheries 
regulations: 
Pacific  halibut — 
Sitka  Sound;  local  area 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Gulf  of  Farallones 
National  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  5-24- 
99;  published  4-23-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  market  designation 
applications;  fee  schedule; 
comments  due  by  5-24-99; 
published  4-22-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 


Security  responsibilities;  oral 
attestation;  comments  due 
by  5-24-99;  published  3- 
25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  comments  due  by 
5-24-99;  published  4-23- 
99 
Air  quality  implementation  . 
plans;  approval  and 
promulgation;  various 
States: 

Arizona  et  al.;  comments 
due  by  5-24-99;  published 
4-23-99 
Texas;  comments  due  by  5- 
24-99;  published  4-23-99 
Pesticide  programs: 
Federal  Insecticide, 
Fungicide,  and 
Rodenticide  Act;  plant- 
pesticide  terminology; 
alternative  name 
suggestions;  comment 
request;  comments  due 
by  5-24-99;  published  4- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Telecommunications  Act  of 
1996;  implementatior) — 
Local  competition 
provisions;  comments 
due  by  5-26-99; 
published  4-26-99 
Rate  integration 
requirement;  comments 
due  by  5-27-99; 
published  5-18-99 
Radio  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
5-24-99;  published  4-8-99 
Arttansas;  comments  due  by 
5-24-99;  published  4-8-99 
Califomia;  comments  due  by 
5-24-99;  published  4-8-99 
Colorado;  comments  due  by 
5-24-99;  published  4-8-99 
Kansas;  comments  due  by 
5-24-99;  published  4-8-99 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  FamillM 
Administration 

Head  Start  Program: 
Selection  and  funding  of 
grantees;  policies  and 
procedures;  comments 
due  by  5-24-99;  publlsfied 
3-24-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Freedom  of  Infomnation  Act; 
implementation;  comments 
due  by  5-26-99;  published 
3-26-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Indian  Child  Protection  and 
Family  Violence  Prevention 
Act;  implementation: 
Individuals  employed  in 
positions  involving  regular 
contact  with  or  control 
over  Indian  children; 
minimum  starxlards  of 
cfiaracter  and  employment 
suitabifity;  comments  due 
by  5-24-99;  published  3- 
25-99 
INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Swvica 
Endangered  and  threatened 


Abutilon  eremitopetakim, 
etc.  (245  Hawaiian 
plants);  critical  habitat 
designation  reevaluation; 
comments  due  by  5-24- 
99;  published  3-24-99 
Alabama  sturgeon; 
comments  due  tiy  5-26- 
99;  published  3-26-99 
JUSTICE  DEPARTMENT 
Grants: 
Justice  Programs  Office; 
violent  crimes  against 
women  on  campuses; 
comments  due  by  5-24- 
99;  published  4-23-99 
LABOR  DEPARTMENT 
Grants,  contracts,  and  other 
agreements,  and  States, 
local  govemments,  and  non- 
profit organizations;  audit 
requirements;  comments 
due  by  5-24-99;  published 
3-25-99 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Procedural  rules;  comments 
due  by  5-28-99;  published 
5-7-99 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facitties;  domestic  licensing: 


Nudear  power  plants — 
Altemative  source  terms 
use;  comments  due  by 
5-25-99;  published  3-11- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 

comments  due  by  5-26-99; 

published  4-26-99 
Retirement: 

Federal  employees'  group 
rife  insurance  program; 
new  premium  rates; 
comments  due  by  5-27- 
99;  published  4-27-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities  and  investment 

companies: 

Canadian  tax-deferred 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  commerrts 
due  by  5-28-99;  published 
3-26-99 

Caradian  tax-deferred 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  correctian; 
comments  due  by  5-28- 
99;  published  4-14-99 

TRANSPOflTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound  area  waters; 
safety  improvement 
feasibility  study; 
comprehensive  cost- 
benefit  analysis; 
comments  due  by  5-24- 
99;  published  11-24-98 
Regmywas  and  marine 
parades: 

Special  Olympics  1999 
Summer  Sailing  Regatta; 
comments  due  by  5-26- 
99;  published  4-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Foreign  air  carrier 
operations;  security 
programs;  comments  due 
by  5-24-99;  published  3- 
22-99 
Ainworthiness  directives: 
Airbus;  comments  due  by  5- 

24-99;  published  4-23-99 
Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  5-28- 
99;  published  4-26-99 
Boeing;  comments  due  by 
5-26-99;  published  3-26- 
99 


British  Aerospace; 

comments  due  by  5-24- 

99;  published  4-23-99 
Dassault;  comments  due  by 

5-24-99;  published  5-3-99 
Eurocopter  France; 

comments  due  t>y  5-24- 

99;  published  3-23-99 
Fokken  comments  due  by 

5-24-99;  published  4-23- 

99 
McDonnell  Douglas; 

comments  due  by  5-24- 

99;  published  3-23-99 
New  Piper  Aircraft,  Inc.; 

comments  due  ijy  5-28- 

99;  published  3-19-99 
Porsche;  comntonts  due  by 

5-26-99;  published  3-26- 

99 
Pratt  &  Whitney;  comments 

due  by  5-24-99;  published 

4-22-99 

Sikorsky;  comments  due  by 
5-24-99;  published  3-23- 
99 

SOCATA-Groupe 
Aerospatiale;  comments 
due  by  5-24-99;  published 
3-29-99 

Stemme  GmttH  &  Co.  KG; 
comments  due  by  5-28- 
99;  published  4-26-99 
Class  E  airspace;  comments 

due  t^  5-24-99;  pubKshed 

4-20-99 

Class  E  airspace;  correction; 

comments  due  by  5-24-99; 

published  5-4-99 
Federal  ainvays  and  jet 

routes;  comments  due  by  5- 

26-99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Res— rch  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 

transportation — 

DOT  cylinder 
specificatkms  and 
maintenance, 
requalification,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
FederEil  deposits;  electronk: 
funds  transfers;  comments 
due  by  5-24-99;  published 
3-23-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tf>e  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctwn 
with  "PLUS"  (PuWic  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/Tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availat)le. 

S.  453/P.L.  106-27 

To  designate  the  Federal 
buikJing  kx»ted  at  709  West 
9th  Street  in  Juneau,  Alaska, 
as  the  "Hurff  A.  Saunders 
Federd  Buikjing".  (May  13, 
1999;  113  Stat  52) 

S.  46(VP.L.  106-28 

To  designate  the  United 
States  courthouse  kxated  at 
401  South  Mnhigan  Street  in 
South  BerxJ,  Indiana,  as  ttie 
"Robert  K.  Rodibaugh  United 
States  Bankruptcy 
Courthouse".  (May  13,  1999; 
113  Stat.  53) 

Last  List  May  7,  1999 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifKation  servk»  of  newly 
enacted  publk:  laws.  To 
sut>scribe,  send  E-mail  to 
llstprocOlucky.fed.gov  with 
the  text  message: 

sutMcribe  PUBLAWS-L  Your 
Name. 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
publk:  laws.  The  text  of  laws 
is  not  available  through  this 
servk:e.  PENS  cannot  respond 
to  specifk:  inquiries  sent  to 
this  address. 


The 

federal  Register: 
What  It  Is 
And 
How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  G«ide  for  the  User  of  tiM  Federal  Register- 
Code  of  Federal  RegHfaUioiis  System 

This  handbook  is  used  for  the  educational 
woricshops  conducted  Ity  the  Office  of  the 
Federal  Register.  For  those  persons  imable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  E>ocuments  Publications  Order  Form 

I I  YlliiS,  enter  my  subscription(s)  as  follows: 


Odar  Procassing  Code; 

*6173 


Charge  your  order. 
IfsEaeyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $ 

faitemational  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  persofial  name  (Please  type  or  print) 


Additioflal  address/attention  line 


Street  address 


Hease  Qioose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E>ocuments 

I I  GPO  Deposit  Account 


LJ  VISA      LJ   MasterCard  Account 


-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

YES     NO 

»UyweiMlayoiiriMmB^iidw»OTi»ti»tooaiermaiers?     |     |  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  llksr' 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Mttmd 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)iished  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fomi. 
Entries  indicate  the  nature  of  ttie  changes — 
such  as  PBvised,  removed,  or  corrected. 
SZ7  per  year. 

Federal  Register  Index 

The  Index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fonn.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)iects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  Jists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I I  YES,  enter  the  following  indicated  subscriptions  for 


one  year 


L^J 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
■  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  ofder. 
H'sEaayl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  orda  number  (optional) 

YES     NO 

May  we  malGeyouriiame^Hidres  available  to  odierniaien?     \__j  \     | 


Please  Choose  Method  of  Payments 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Oeposit  Account 


-D 


1       VISA      L   MasterCard  Account 

III             1                  1    1    1    1             1    1    1         1 

1                  1                                                 inanKyoujor 

1                      1          (fIrEdit  card  exnipitiofi  diite)                      _    ,_..    , 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewa]  notice  will  be 
sent  approximately  90  days 
before  die  shown  date. 


:  AFB    SMITH212J 

:  JOHN   SMITH 

I  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


MC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN   STREET 

•  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  E)ocuments,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

Td  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordttr  ProcwsinQ  Codt: 

*5468 


Superintendent  of  Documents  Subscriptioii  Order  Form 

Charge  }^ur  order,  ^^^mrmr 
It's  Easy!  mfW\  MB 

D  YES.entermysubscription(s)asfoUows:  To  fax  your  orders  (202)  512-2250 

nione  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 
«     _ 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Mqr  we  mke  your  nameMdRasavaiabie  to  other  maios?     \_j  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA      LJ  MasterCard  Account 


-D 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorizing  signature  u/3 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Microfiche  Editions  Available... 


ni- 


,;l 


M-Ci^ 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  fbrmat  and  nuuled  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Nficrofiche  Subscription  Prices: 
Federal  Register 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Order  Processing  Coda: 

*5419 


Superintendent  of  Documents  Subscription  Order  Fonn 


I I  YKo,  enter  the  following  indicated  subscription  in  24x  microfiche  fonnat: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Char§9  your^rdm: 

IttEatyl 

To  fax  your  orders  (2e2)  512-225A 

Phone  your  orders  (2§2)  512-18M 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Prke  includes  regular  domestic  postage  and  handfing  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attoition  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Maywei 


YES    NO 


Please  Choose  Metiiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        [ 


-D 


M  VISA       _]  MasteiCard  Account 

1  1   1               1   1   1   1   1  1      1   M  M 

1    1    1    1    1                                                inannyoujor 

'..J      1      l.J         (CrBdit  raid  Mpimrion  am*:)                    ..^i...  j._j^_  f 

Audiorizing  signature 


11/3 


Mail  To:  Sup^intendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


«'^  ^  *'N6w  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  cUent  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

IVUliam  J.  CUnton 

1993 

(Book  I) ISl.OO 

1993 

(Book  n) $61.00 

1994 

(Book  I) $60.00 

1994 

(Book  n) $62.00 

1996 

(Book  I) $60.00 

1996 

(Book  n) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Siroerintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 

(Rev.3«W) 


The  authentic  text  behind  the  news  . . 

The  Weekly 
Compilation  of 

Presidential 
Docum^its 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcenients.  It 
contains  the  full  text  of  the 
Presidenf  s  public  speeches, 
statenrtents,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


'*»Mi,»»»^° 


Monday.  Juiuary  13, 1997 
Volucw  33— NumlMC  2 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominatbns  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ofdsf  Proo888inQ  Codst 

*5420 


Charge  your  order. 

IfsEaayl 

To  fax  your  orders  (202)  512-2250 

Hione  your  orders  (202)  512-1800 

I I  YliiiS,  please  enter one  year  subscriptions  for  the  Weeidy  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

EH  $137.00  First  Class  Mail        d  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Hease  Choose  Method  cS  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        |         | 

Lj  visa      LJ  MasterCard  Account 


D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1                     II                         II 

i  fuuiK  you  jor 

(Credit  rjirrl  exniratinn  Hatf>)                    , -  .,-,i.,-i 

Purchase  order  number  (optional) 
Mqri 


YES     NO 
yaarnmeMdkcsavaiialiie  to  Other  malcn?     | j  j | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


lUi 


'6 


rthe 


2-2250 
^-1800 

K)Ican 


ange. 


tents 


loufor 
order! 
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The  FEWRAL  REGIS'IKK  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Remster  (1  CFR  Ch.  I}.  The  Superintendent  of 
Documents,  U.S.  Covemment  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Regintor  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fadreg. 

The  nal  of  Am  National  Archives  and  Records  Administration 
autlMiiticatH  dw  Federal  Renater  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  ■enl^M'  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Rnister  is  published  and  it  includes  both  text 
and  graphics  from  Volvune  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics], 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Reidster,  Federal 
RcHister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
sumcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
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Medication  prescribing  authority;  withdrawn,  27733- 
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Notice  to  Readers: 

This  issue  of  the  Federal  Register  is  accompanied  by  a 
separately  published  supplement  that  corrects  and 
republishes  the  Department  of  Health  and  Himian 
Services'  Semiannual  Agenda  of  Federal  Regiilatory 
and  Deregulatory  Actions,  April  26,  1999.  It  replaces  in 
full  pages  21196-21301  which  were  originally 
published  as  part  VIII  of  the  April  26,  1999  issue  of  the 
Federal  Register. 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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A  cumulative  Hst  of  the  pafts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  generaJ 
applicability  and  legal  effect,  nrtost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7CFR  Part  301 

[Doclwt  No.  98-125-1] 

Imported  Rre  Ant;  Quarantined  Areae 
and  Treatment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
imported  fire  ant  regulations  by 
designating  as  quarantined  areas  all  or 
portions  of  three  counties  in  California, 
two  counties  in  Georgia,  one  county  in 
New  Mexico,  four  coimties  in  North 
Carolina,  and  one  county  in  Tennessee. 
As  a  result  of  this  action,  the  interstate 
movement  of  regulated  articles  from 
those  areas  will  be  restricted.  This 
action  is  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
to  noninfested  areas  of  the  United 
States.  We  are  also  amending  llie 
treatment  provisions  in  the  Appendix  to 
the  imported  fire  ant  regiilations  by 
removing  all  references  to  the  granular 
formulation  of  chlorpyrifos  because  this . 
formulation  is  no  longer  marketed  for 
treating  grass  sod  or  woody 
ornamentals. 

DATES:  This  interim  rule  is  effective  May 
21, 1999.  We  invite  you  to  comment  on 
this  docket.  We  will  consider  aU 
comments  that  we  receive  by  Jidy  20, 
1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  9ft-125- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  98-125-1. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
suie  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APIflS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road,  Unit  134,  Riverdale,  MD 
20737-1236;  (301)  734-5255;  or  e-mail: 
ron.p.miIberg@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant  regulations 
(contained  in  7  CFR  301.81  through 
301.81-10,  and  referred  to  below  as  the 
regulations)  quarantine  infested  States 
or  infested  areas  within  States  and 
impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fixe  ant. 

The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  richteri 
Forel,  is  an  ag^vssive,  stinging  insect 
that,  in  large  numbers,  can  seriously 
injure  and  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant  feeds  on 
crops  and  builds  large,  hard  moimds 
that  damage  farm  and  field  machinery. 
The  imported  fire  ant  is  not  native  to  the 
United  States.  The  purpose  of  the 
regulations  is  to  prevent  the  imported 
fire  ant  from  spreading  throughout  its 
ecological  range  within  this  country. 

The  regulations  in  §  301.81-3  provide 
that  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  list  as  a  quarantined  area 
each  State,  or  each  portion  of  a  State, 
that  is  infissted  with  the  imported  fire 
ant.  The  Administrator  will  designate 
less  than  an  entire  State  as  a 
quarantined  area  only  imder  the 
following  conditions:  (1)  The  State  has 
adopted  and  is  enforcing  restrictions  on 
the  intrastate  movement  of  the  regulated 


articles  listed  in  §  301.81-2  that  are 
equivalent  to  the  interstate  movement 
restrictions  imposed  by  the  regulations; 
and  (2)  designating  less  than  the  entire 
State  will  prevent  the  artificial  spread  of 
the  imported  fire  ant.  The  Administrator 
may  include  uninfested  acreage  within 
a  quarantined  area  due  to  its  proximity 
to  an  infestation  or  its  inseparability 
fit)m  an  infested  locality  for  quarantine 
purposes. 

We  are  amending  §  301.81-3(e)  by 
designating  all  or  portions  of  the 
fdllowing  counties  as  quarantined  areas: 
Los  Angeles,  Orange,  and  Riverside 
Counties  in  California;  Habersham  and 
White  Coimties  in  Georgia;  Dona  Ana 
County  in  New  Mexico;  Bertie,  Chowan, 
Martin,  and  Perquimans  Coimties  in 
North  Carolina;  and  Madison  County  in 
Tennessee.  We  are  taking  this  action 
because  recent  surveys  conducted  by 
APHIS  and  State  and  coimty  agencies 
reveal  that  the  imported  fire  ant  has 
spread  to  these  areas.  See  the  rule 
portion  of  this  document  for  specific 
descriptions  of  the  new  quarantined 
areas. 

We  are  also  revising  one  of  the 
treatments  described  in  the  regulations. 
Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  before  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  Appendix  to  the  imported  fire  ant 
regulations.  The  Appendix  sets  forth  the 
treatment  provisions  of  the  "Imported 
Fire  Ant  Program  Manual."  We  are 
amending  paragraphs  in.C.5.  and  III.C.8. 
of  the  Appendix  by  removing  all 
references  to  the  word  "granular"  before 
the  word  "chlorpyrifos."  This  is 
necessary  because  the  granular 
formulation  of  chlorpyrifos  is  no  longer 
marketed  for  treating  grass  sod  and 
woody  ornamentals. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  artificial  spread 
of  the  imported  fire  ant  into  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  'he 
public  interest  under  these  conditions. 
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we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  dociunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  resvdt  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  imported  fire 
ant  regulations  by  designating  as 
quarantined  areas  all  or  portions  of 
three  coimties  in  California,  two 
counties  in  Georgia,  one  county  in  New 
Mexico,  four  coimties  in  North  Carolina, 
and  one  county  in  Tennessee.  As  a 
result  of  this  action,  the  interstate 
movement  of  regulated  articles  from 
those  areas  will  be  restricted.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  artificial  spread  of 
the  imported  fire  ant  to  noninfested 
areas  of  the  United  States.  We  are  also 
amending  the  Appendix  to  the  imported 
fire  ant  regulations  by  removing  all 
references  to  the  word  "granular"  before 
the  word  "chlorpyrifos"  because  the 
granular  formulation  is  no  longer 
marketed  for  treating  grass  sod  or  woody 
ornamentals. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

ExecutiTe  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  Mrith  this  rule;  (2) 


has  no  retroactive  efiect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  program.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  methods  employed 
to  regulate  the  imported  fire  ant  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animd  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.],  (2)  regiilations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APfflS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  diead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  30n  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd. 
ISOee.  150ff,  161,  162.  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 


2.  In  §  301.81-3,  paragraph  (e),  the  list 
of  quarantined  areas  is  amended  as 
follows: 

a.  By  adding  an  entry  for  California 
and  a  list  of  quarantined  areas,  in 
alphabetical  order,  for  Los  Angeles. 
Orange,  and  Riverside  Counties  to  read 
as  set  forth  below; 

b.  By  adding,  in  alphabetical  order, 
entries  for  Habersham  and  White 
Counties  in  Georgia  to  read  as  set  forth 
below: 

c.  By  adding,  in  alphabetical  order,  an 
entry  for  New  Mexico  and  Dona  Ana 
County  to  read  as  set  forth  below; 

d.  By  adding,  in  alphabetical  order, 
entries  for  Bertie,  Chowan,  and 
Perquimans  Counties  in  North  Carolina 
and  by  revising  the  entry  for  Martin 
Cotmty  in  North  Carolina  to  read  as  set 
forth  below;  and 

e.  By  adding,  in  alphabetical  order,  an 
entry  for  Madison  County  in  Tennessee 
to  read  as  set  forth  below. 

1301.81-3    QuarwitinMl 

*        •        •        •        • 

(e)  •  •  * 


California 

Los  Angeles  County.  That  portion  of 
Los  Angeles  County  in  the  Cerritos  area 
bounded  by  a  line  beginning  at  the 
intersection  of  Artesia  Boulevard  and 
Marquardt  Avenue;  then  south  along 
Marquardt  Avenue  to  the  Los  Angeles/ 
Orange  Coimty  Line;  then  south  and 
west  along  the  Los  Angeles/Orange 
County  Line  to  Carson  Street;  then  west 
along  Carson  Street  to  Norwalk 
Boulevard;  then  north  along  Norwalk 
Boulevard  to  Centralia  Street;  then  west 
along  Centralia  Street  to  Pioneer 
Boulevard;  then  north  along  Pioneer 
Boulevard  to  South  Street;  then  east 
along  South  Street  to  Norwalk 
Boulevard;  then  north  along  Norwalk 
Boulevard  to  183rd  Street;  then  east 
along  183rd  Street  to  Bloomfield 
Avenue;  then  north  along  Bloomfield 
Avenue  to  Artesia  Boulevard;  then  east 
along  Artesia  Boulevard  to  the  point  of 
beginning. 

Omnge  County.  The  entire  county. 

Riverside  County.  That  portion  of 
Riverside  County  in  the  Indio  area 
bounded  by  a  line  begiiming  at  the 
intersection  of  Avenue  50  and  Jackson 
Street;  then  south  along  Jackson  Street 
to  54th  Avenue;  then  west  along  54th 
Avenue  to  Madison  Street;  then  north 
along  Madison  Street  to  Avenue  50; 
then  east  along  Avenue  50  to  the  point 
of  beginning. 

That  portion  of  Riverside  County  in 
the  Moreno  Valley  area  bounded  by  a 
line  beginning  at  the  intersection  of 
Reche  Vista  Drive  and  Canyon  Ranch 
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Road;  then  southeast  along  Canyon 
Ranch  Road  to  Valley  Ranch  Road;  then 
east  along  Valley  Ranch  Road  to 
Michael  Way;  then  south  along  Michael 
Way  to  Casey  Coiut;  then  east  along 
Casey  Court  to  the  Moreno  Valley  City 
Limits;  then  south  and  east  along  the 
Moreno  Valley  City  Limits  to  Pico  Vista 
Way;  then  southwest  along  Pico  Vista 
Way  to  Los  Olivos  Drive;  then  south 
along  Los  Olivos  Drive  to  Jaclyn 
Avenue;  then  west  along  Jaclyn  Avenue 
to  Perris  Boulevard;  then  south  along 
Penis  Boulevard  to  Kalmia  Avenue; 
then  west  along  Kalmia  Avenue  to 
Hubbard  Street;  then  north  along 
Hubbard  Street  to  Nightfall  Way;  then 
west  and  south  along  Nightfall  Way  to 
Sundial  Way;  then  west  along  Simdial 
Way  to  Indian  Avenue;  then  south  along 
Indian  Avenue  to  Ebbtide  Lane;  then 
west  along  Ebbtide  Lane  to  Ridgecrest 
Lane;  then  south  along  Ridgecrest  Lane 
to  Moonraker  Lane;  then  west  along    . 
Moonraker  Lane  to  Davis  Street;  then 
south  along  Davis  Street  to  Gregory 
Lane;  then  west  along  Gregory  Lane  to 
Heacock  Street;  then  northwest  along  an 
imaginary  line  to  the  intersection  of 
Lake  Valley  Drive  and  Breezy  Meadow 
Drive;  then  north  along  Breezy  Meadow 
Drive  to  its  intersection  with  Stony 
Creek;  then  north  along  an  imaginary 
line  to  the  intersection  of  Old  Lake 
Drive  and  Simnymead  Ranch  Parkway; 
then  northwest  along  Simnymead  Ranch 
Parkway  to  El  Granito  Street;  then  east 
along  El  Granito  Street  to  Lawless  Road; 
then  east  along  an  imaginary  line  to  the 
intersection  of  Heacock  Street  and 
Reche  Vista  Drive;  then  north  along 
Reche  Vista  Drive  to  the  point  of 
beginning. 

That  portion  of  Riverside  County  in 
the  Bermuda  Dimes,  Palm  Desert,  and 
Rancho  Mirage  areas  boimded  by  a  line 
beginning  at  the  intersection  of  Ramon 
Road  and  Bob  Hope  Drive;  then  south 
along  Bob  Hope  Drive  to  Dinah  Shore 
Drive;  then  east  along  Dinah  Shore 
Drive  to  Key  Largo  Avenue;  then  south 
along  Key  Largo  Avenue  to  Gerald  Ford 
Drive;  then  west  along  Gerald  Ford 
Drive  to  Bob  Hope  Drive;  th«n  south 
along  Bob  Hope  Drive  to  Frank  Sinatra 
Drive;  then  east  along  Frank  Sinatra 
Drive  to  Vista  Del  Sol;  then  south  along 
Vista  Del  Sol  to  Coimtry  Club  Drive; 
then  east  along  Coimtry  Club  Drive  to 
Adams  Street;  then  south  along  Adams 
Street  to  42nd  Avenue;  then  east  along 
42nd  Avenue  to  Tranquillo  Place;  then 
south  along  Tranquillo  Place  to  its 
intersection  with  Harbour  Court;  then  , 
southwest  along  an  imaginary  line  to  the 
intersection  of  Granada  Drive  and 
Caballeros  Drive;  then  southeast  along 
Caballeros  Drive  to  Kingston  Drive;  then 


west  along  Kingston  Drive  to 
Mandeville  Road;  then  east  along 
Mandeville  Road  to  Port  Maria  Road; 
then  south  along  Port  Maria  Road  to 
Fred  Waring  Drive;  then  west  along  Fred 
Waring  Drive  to  its  intersection  with 
Dune  Palms  Road;  then  southwest  along 
an  imaginary  line  to  the  intersection  of 
Adams  Street  and  Miles  Avenue;  then 
west  along  Miles  Avenue  to  Washington 
Street;  then  northwest  along 
Washington  Street  to  Fred  Waring  Drive; 
then  west  along  Fred  Waring  Drive  to . 
Joshua  Road;  then  north  along  Joshua 
Road  to  Park  View  Drive;  then  west 
along  Park  View  Drive  to  State  Highway 
111;  then  northwest  along  State 
Highway  111  to  Magnesia  Fall  Drive; 
then  west  along  Magnesia  Fall  Drive  to 
Gardess  Road;  then  northwest  along 
Gardess  Road  to  Dunes  View  Road;  then 
northeast  along  Dunes  View  Road  to 
Halgar  Road;  then  northwest  along 
Halgar  Road  to  Indian  Trail  Road;  then 
northeast  along  Indian  Trail  Road  to 
Mirage  Road;  tiben  north  along  Mirage 
Road  to  State  Highway  111;  then 
northwest  along  State  Highway  111  to 
Frank  Sinatra  Drive;  then  west  along 
Frank  Sinatra  Drive  to  Da  Vail  Drive; 
then  north  along  Da  Vail  Drive  to 
Ramon  Road;  then  east  along  Ramon 
Road  to  the  point  of  beginning. 
***** 

Georgia 

***** 

Habersham  County.  The  entire 
county. 

***.*• 

White  County.  The  entire  county. 

***** 

New  Mexico 

Dona  Ana  County.  The  entire  county. 

North  Carolina 

***** 

Bertie  County.  That  portion  of  the 
county  beginning  at  the  intersection  of 
U.S.  Highway  17  North  by-pass  and  the 
Bertie/Martin  County  line;  then  north 
along  U.S.  Highway  17  North  by-pass  to 
U.S.  Highway  13  Business;  then  north 
along  U.S.  Highway  13  Business  to  State 
Road  1301;  then  northeast  along  State 
Road  1301  to  State  Highway  45;  then 
east  along  State  Highway  45  to  State 
Road  1360;  then  east  along  State  Road 
1360  to  the  Bertie/Chowan  Coimty  line; 
then  south  along  the  Bertie/Chowan 
Coimty  line  to  the  Bertie/Washington 
County  line;  then  southwest  along  the 
BertieAVashington  County  line  to  the 
Berne/Martin  County  line;  then  west 
along  the  Bertie/Martin  County  line  to 
the  point  of  beginning. 


Chowan  County.  That  portion  of  the 
county  lying  south  of  U.S.  Highway  17. 

***** 

Martin  County.  That  portion  of  the 
county  beginning  at  the  intersection  of 
the  Martin/Pitt  County  line  and  U.S. 
Highway  64  (new);  then  east  along  U.S. 
Highway  64  (new)  to  State  Road  1407; 
then  northeast  along  State  Road  1407  to 
State  Road  1409;  then  east  along  State 
Road  1409  to  State  Road  1423;  then 
north  along  State  Road  1423  to  its  end; 
then  north  along  an  imaginary  line  to 
the  Roanoke  River;  then  east  along  the 
shoreline  of  the  Roanoke  River  to  the 
Martin/Washington  County  line;  then 
south  along  the  MartinAVashington 
Coimty  line  to  the  Martin/Beaufort 
County  line;  then  west  along  the  Martin/ 
Beaufort  County  line  to  the  Martin/Pitt 
County  line;  then  northwest  along  the 
Martin/Pitt  County  line  to  the  point  of 
beginning. 
***** 

Perquimans  County.  That  portion  of 
the  county  beginning  at  the  intersection 
of  the  Perquimans/Cbowan  County  line 
and  U.S.  Highway  17  North;  then 
northeast  along  U.S.  Highway  17  North 
to  U.S.  Highway  17  North  by-pass;  then 
northeast  along  U.S.  Highway  17  North 
by-pass  to  the  Perquimans  River;  then 
southeast  along  the  shoreline  of  the 
Perquimans  River  to  the  Albemarle 
Sound;  then  west  and  north  along  the 
shoreline  of  the  Albemarle  Sound  to  the 
Perquimans/Chowan  County  line;  then 
northwest  along  the  Perquimans/ 
Chowan  County  line  to  the  point  of 
beginning. 
***** 

Tennessee 


Madison  County.  That  portion  of  the 
county  lying  south  of  Interstate 
Highway  40. 

***** 

3.  In  part  301,  Subpart — ^Imported  Fire 
Ant,  the  Appendix  to  the  subpart  is 
amended  as  follows: 

a.  In  paragraph  III.C.5.,  in  the 
"Material"  paragraph,  the  phrase 
"Granular  chlorpjrifos  (any  granular 
formulation  that  is  EPA  registered)"  is 
removed  and  the  word  "Chlorpyrifos"  is 
added  in  its  place. 

b.  In  paragraph  in.C.5.,  in  the 
"Method"  paragraph,  third  sentence,  the 
word  "granular"  is  removed. 

c.  In  paragraph  III.C.5.,  in  the  "Special 
Information"  paragraph,  first  sentence, 
the  wBrd  "graniilar"  is  i^oved. 

d.  In  paragraph  in.C.8.,  the  "Material" 
paragraph  is  revised  to  read  as  set  forth 
below. 
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e.  In  paragraph  in.C.8.1.,  under  the  Appendix  to  Subpart  "Imported  Fire 
heading  "Method",  the  word  "granular"  Ant"— Portion  of  "Imported  Fire  Ant 
is  removed.  Program  Manual"  ^ 


Subpart — Imported  Rre  Ant 

***** 


ni.  Regulatory  Procedures 
*         *         *       ,  ft  . .     * 


C.  Approved  Treatments. 
***** 

8.  Grass — Sod 
Material 
Chlorpyrifos. 


Material 

Amount  and  dosage  of  material 

Certificatk)n  period 

Chlorpyrifos  

4.0  lb  (1.8  kg)  a.iVacre  .„ 

4  weeks  (after  exposure  period  has  been  com- 
pleted). 

10  weeks  (after  exposure  period  has  been  com- 
pleted). 

Chkxpyrifcs 

6.0  lb  (2.7  kg)  a.i7acre 

Exposure  Period:  48  hours. 
***** 

Done  in  Washington,  DC,  this  17th  day  of 
May.  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  99-12884  Filed  5-20-99;  8:45  am] 

BILUNQ  CODE  M10-S4-^ 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFRPart207 

PNS  No.  1999-99] 
RIN1115-AF49 

Application  for  Refugee  Status; 
Acceptable  Sponsorstiip  Agreement 
and  Guaranty  of  Transportation 

agency:  Immigration  and  Natiualization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  Section  207  of  the 
Immigration  and  Nationality  Act  (Act) 
authorizes  the  Attorney  General  to 
admit  refugees  to  the  United  States 
imder  certain  conditions,  including 
those  provided  for  by  regulation.  The 
Immigration  and  Naturalization  Service 
(Service)  regulations  require  that 
sponsorship  agreements  be  secured 
hefore  an  applicant  is  granted  admission 
as  a  refugee  at  a  U.S.  port-of-entry 
(FOE).  The  determination  of  whether  or 
not  someone  is  classified  as  a  refugee  is 
described  in  the  Act  as  a  separate 
decision  from  whether  a  refugee  may  be 
admitted  to  the  United  States  in  refugee 
status.  This  rule  amends  the  Service 
regulations  by  removing  language  that 
erroneously  implies  that  the  Service 
requires  a  sponsorship  agreement  and 
guaranty  of  transportation  prior  to 
determining  whether  an  applicant  is  a 
refugee.  This  rule  is  necessary  to  clarify 
issues  that  may  appear  ambiguous  in  the 


existing  regulation,  and  provides  more 
advantageous  treatment  for  the  limited 
number  of  applicants  for  refugee  status 
who  have  their  Service  interviews 
before  sponsorship  agreements  have 
been  seciu"ed. 

DATES:  Effective  date:  This  interim  rule 
is  effective  May  21, 1999. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  July  20, 
1999. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natiu-alization 
Service.  425  I  Street,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1999-99  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Thompson,  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Washington,  DC  20536,  Telephone  (202) 
305-2662. 

SUPPLEMENTARY  INFORMATION:  Section 
207  of  the  Act  authorizes  the  Attorney 
General  to  admit  refugees  to  the  United 
States  under  certain  conditions.  By 
reg\ilation,  sponsorship  is  required 
before  a  refugee  can  be  admitted  to  the 
United  States.  Sponsorship  ensures 
refugees  who  are  admitted  to  the  United 
States  transportation,  housing,  and 
assistance  in  this  country.  Sponsorship 
is  a  requirement  separate  and  apart  from 
the  determination  that  an  applicant  is 
classified  as  a  refugee.  The  current 
regulations  at  8  CFR  207.2(d),  states 
that:  "[t]he  application  for  refugee  status 
will  not  be  approved  until  the  Service 
receives  an  acceptable  sponsorship 
agreement  and  guaranty  of 
transportation  in  [sic]  behalf  of  the 
applicant." 

This  sentence  may  inappropriately 
imply  that  there  is  a  requirement  to 


have  secured  sponsorship  in  advance  of 
a  determination  to  be  classified  as  a 
refugee,  which  is  not  the  case.  The 
Service  has  never  required  the 
sponsorship  assurance  before 
determining  whether  an  applicant  meets 
the  definition  of  refugee  imder  section 
101{a)(42)oftheAct. 

All  refugees  seeking  admission  to  the 
United  States  must  satisfy  the  statutory 
and  regulatory  requirements  before  the 
Service  can  admit  them  to  the  United 
States.  For  example,  a  refugee  must  have 
a  sponsor  at  the  time  he  or  she  appears 
at  a  U.S.  POE  with  an  approved  Form 
1-590,  Registration  for  Classification  as 
Refugee,  in  order  to  be  admitted  as  a 
refugee.  If  the  required  sponsorship  has 
not  been  secured  or  the  required 
medical  screening  has  not  been 
completed,  and  the  refugee  arrives  at  a 
U.S.  POE,  the  immigration  inspector 
cannot  admit  the  refugee. 

Good  Cause  Exception 

This  interim  rule  is  effective  upon 
date  of  publication  in  the  Federal 
Register,  although  the  Service  invites 
post-promulgation  comments  within  a 
60-day  comment  period  and  will 
address  any  such  comments  in  a  final 
rule.  For  the  following  reasons,  the 
Service  finds  that  good  cause  exists 
xmder  5  U.S.C.  553(b){B)  and  (d)(3)  for 
implementing  this  rule  as  an  interim 
rule  without  the  prior  notice  and 
comment  period  ordinarily  required 
under  this  {ffovision.  This  rule  simply 
clarifies  issues  that  may  appear 
ambiguous  in  the  existing  regidation, 
and  provides  more  advantageous 
treatment  for  the  limited  number  of 
applicants  for  refugee  status  who  have 
their  Service  interviews  before 
sponsorship  agreements  have  been 
secured.  Early  implementation  will  be 
advantageous  to  the  intended 
beneficiaries  of  this  rule.  Therefore,  it  is 
uimecessary  and  contrary  to  the  public 


•  A  copy  of  the  entire  "Imported  Fire  Ant  Program 
Manuiir'  may  he  obtained  from  the  Animal  and 


Plant  Health  Inspection  Service,  Plant  Protection 
and  Quarantine.  Domestic  and  Emergency 


Operations,  4700  River  Road  Unit  134,  Riverdale, 
Maryland  20737-1236. 
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interest  to  delay  the  implementation  of 
this  rule  until  after  a  notice  and 
comment  period. 

Regulatory  Flexibility  Act 

Hie  Commissioner,  Immigration  and 
Naturalization  Service,  in  accordance 
with  5  U.S.C.  605(b),  has  reviewed  this 
regidation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  of  the 
following  factors:  This  rule  clarifies  the 
difference  between  refugee  classification 
and  refugee  status.  It  also  clarifies  the 
timing  and  significance  of  those 
determinations.  This  change  will  not 
affect  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu^  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  or  prices,  or  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
'  based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
significant  regulatory  action  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  the  Office  of  Management 
and  Budget  has  waived  its  review 
process  imder  section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 


have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Qvil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 

List  of  Subiects  in  8  CFR  Part  207 

Immigration,  Refugees,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  207  of  chapter  I  of 
tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  207— ADMISSION  OF 
REFUGEES 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151, 1157. 
1158. 1159, 1182;  8  CFR  part  2. 

§207.2    [AfiMndad] 

2.  In  §  207.2,  paragraph  (d)  is 
amended  by  removing  the  last  sentence. 

Dated:  May  11,1999. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-12840  Filed  5-20-99;  8:45  am] 

BILUNO  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-96-AD;  AnMndmant  39- 
11176;  AD  99-11-06] 

RIN2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronauticrie  e  Meccanlche  Model 
Piaggio  P-180  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTK)N:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Industrie  Aeronautiche  e 
Meccaniche  (I.A.M.)  Model  Piaggio  P- 
180  airplanes.  This  AD  requires 
inspecting  both  (left  and  right  wing 
configurations)  environmental  control 
system  bleed  tubes  for  damage,  leakage, 
and  a  correct  gap  between  the  tube  and 
wing  lower  panel  crossing  area, 
inspecting  the  wiring  and  surrounding 
structures  for  damage,  and  correcting 
any  discrepancies  found.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 


Italy.  The  actions  specified  by  this  AD 
are  intended  to  prevent  thermal 
expansion  firom  causing  leakage  of  an 
environmental  control  system  bleed 
tube  because  of  improper  installation, 
which  could  result  in  deterioration  of 
the  electrical  wiring  and  the 
surroimding  structure. 

DATES:  Effective  July  5. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  5, 1999. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa,  Italy.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-96-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  OMce  of  die  Federal 
Register.  800  Nortii  Capitol  Street,  NW. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan.  Project  Officer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6941; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  I.A.M.  Model  Piaggio  P-180 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  February  18, 
1999  (64  FR  8020).  The  NPRM  proposed 
to  require  inspecting  both  (left  and  right 
wing  configurations)  environmental 
control  system  bleed  tubes  for  damage 
(dents),  leakage,  and  a  correct  gap 
between  the  tube  and  wing  lower  panel 
crossing  area.  If  any  environmental 
control  system  bleed  tube  is  found 
damaged  beyond  certain  limits  or  an 
incorrect  gap  between  the  tube  and  wing 
lower  panel  crossing  area  is  foimd,  the 
NPRM  proposed  to  require  replacing  the 
bleed  tube  and  rotating  the  bleed  tube 
to  match  the  necessary  gap,  as 
applicable.  The  NPRM  also  proposed  to 
require  inspecting  the  wiring  and 
surrounding  structures  for  damage  if 
any  leakage  is  found,  and  repairing  any 
damaged  wiring  or  surrounding 
structures. 

Accomplishment  of  the  proposed 
action  as  specified  in  the  NPRM  would 
be  required  in  accordance  with  Piaggio 
Service  Bulletin  (Mandatory)  No.:  SB- 
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80-0072,  Revision  No.  1.  dated 
September  9, 1998. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy. 

Interested  persons  have  been  afibrded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA'e  Determinatioo 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  will  be  affected  by  the 
inspection,  that  it  will  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  inspection,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  inspection  on 
U.S.  operators  is  estimated  to  be  $1,500, 
or  $300  per  airplane.  These  figiues  only 
take  into  accoimt  the  costs  of  the 
inspection  of  the  environmental  control 
system  bleed  tubes  and  do  not  take  into 
account  the  costs  of  any  necessary 
follow-up  action. 

Lf  any  damage  is  foimd  diuing  the 
above-referenced  inspection,  the  costs  to 
accomplish  any  follow-up  actions  (tube 
replacement/gap  adjustment/follow-up 
inspections)  will  take  approximately  8 
workhours  per  airplane  to  accomplish  at 
an  average  labor  rate  of  approximately 
$60  an  hoiu.  Parts  cost  approximately 
$500.  Based  on  these  figures,  the  total 
cost  impact  of  any  necessary  follow-up 
actions  is  estimated  at  $980  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  meliy  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-11-06    Industrie  Aeronautiche  E 
Meccaniche:  Amendment  39-11176; 
Docket  No.  98-CE-96-AD. 
Applicability:  Model  Piaggio  P-180 

airplanes,  all  serial  numbers  up  to  and 

including  serial  niunber  1031,  certificated  in 

any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performemce  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  inlhe 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  thermal  expansion  from 
causing  leakage  of  the  environmental  control 


system  bleed  tube  because  of  improper 
installation,  which  could  result  in 
deterioration  of  the  electrical  wriring  and  the 
surrounding  structure,  accomplish  the 
following: 

(a)  Wimin  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  both  (left  and  right  wing 
configurations)  environmental  control  system 
bleed  tubes  for  damage  (dents),  leakage,  and 

a  correct  gap  between  the  tube  and  wing 
lower  panel  crossing  area.  Accomplish  these 
actions  in  accordance  with  Fart  A  of  Piaggio 
Service  Bulletin  (Mandatory)  No.:  SB-40- 
0072,  Revision  No.  1,  dated  September  9, 
1998. 

(b)  If  any  environmental  control  system 
bleed  tube  is  found  damaged  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
damaged  environmental  control  system  bleed 
tube.  Accomplish  this  action  in  accordance 
with  Fart  B  of  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0072,  Revision  No. 
1,  dated  September  9, 1998. 

(c)  If  any  leakage  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  inspect  the  wiring 
and  surroimding  structiu^s  for  damage,  and 
repair  any  damaged  wiring  or  surroimding 
structures.  Accomplish  the  inspection  in 
accordance  with  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0072,  Revision  No. 
1,  dated  September  9, 1998,  and  any  repair 
in  accordance  with  the  applicable 
maintenance  manual  or  other  applicable 
FAA-approved  document. 

(d)  If  any  incorrect  gap  between  the  tube 
and  wing  lower  panel  crossing  area  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  rotate 
the  bleed  tube  to  match  the  necessary  gap. 
Accomplish  this  action  in  accordance  with 
Part  B  of  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0072,  Revision  No. 
1,  dated  September  9, 1998. 

Note  2:  Part  C  of  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0072;  Revision  No. 
1,  dated  September  9, 1998,  includes 
procedures  for  accomplishing  this  AD  for 
those  airplanes  where  the  Original  Issue  of 
the  above-referenced  service  bulletin  was 
already  incorporated.  For  those  owners/ 
operators  who  have  already  accomplished 
the  actions  specified  in  Piaggio  Service 
Bulletin  (Mandatory)  No.:  SB-80-0072, 
Original  Issue:  June  5, 1998,  only  these 
procedures  in  Part  C  apply. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21. 197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the  - 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0072.  Revision  No. 
1.  dated  September  9, 1998,  should  be 
directed  to  I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa,  Italy.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(h)  The  inspections,  replacement,  and 
modification  required  by  this  AD  shall  be 
done  in  accordance  with  Piaggio  Service 
Bulletin  (Mandatory)  No.:  SB-60-0072, 
Revision  No.  1,  dated  September  9, 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa,  Italy.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  98-329,  dated  September  18, 
1998. 

(i)  This  amendment  becomes  effective  on 
July  5, 1999. 

Issued  in  Kansas  City,  Missouri,  on  May 
13, 1999. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-12828  Filed  5-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29570;  Amdt.  No.  1930] 

Standard  Instrument  Approach 
Procedures;  IMisceilaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Fiaal  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efBcient 


use  of  the  navigable  airspace  and  to 

promote  safe  flight  operations  under 

instrument  flight  rules  at  the  affected 

airports. 

DATES:  An  effective  date  for  each  SLAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located. 

By  Subscripton — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piuchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regiilatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure  • 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  4o  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  Uian  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiuther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  hi  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cturent.  It,  therefore — (1)  is  not  a 
"significant  regiilatory  action"' under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
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reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sublects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  May  14, 
1999. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
atithority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120,  44701:  and  14  CFR  1.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

SS  97.23, 97  JS,  97^.  VIM,  97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  'Effective June  17. 1999 

Bradford,  PA.  Bradford  Regional,  NDB  RWY 

32.  Amdt  13,  CANCELLED 
Pittoburgh,  PA,  Pittsburgh  International.  ILS 

RWY  IOC.  Orig.  CANCELLED 
Pittsburgh.  PA,  Pittsburgh  International,  ILS 

RWY  28C,  Orig,  CANCELLED 
Suffolk,  VA,  Suffolk  Muni,  NDB  RWY  7, 

Amdt  IB,  CANCELLED 
Ravenswood,  WV,  Jackson  County.  VOR/ 

DME  RWY  4,  Amdt  2A.  CANCELLED 

•  •  *  Effective  July  15, 1999 

Barter  Island.  AK.  Barter  Island  LRRS.  NDB 

RWY  6,  Orig 
Barter  Island,  AK.  Barter  Island  LRRS,  GPS 

RWY  6.  Orig 
Barter  Island,  AK,  Barter  Island  LRRS,  GPS 

RWY  24,  Orig 
Chico.  CA.  Chico  Muni.  GPS  RWY  13L.  Orig 
Chico.  CA.  Chic»  Muni.  GPS  RWY  31R.  Orig 
Marysville,  CA,  Yuba  County,  GPS  RWY  14. 

Orig 
Maryiivilie.  CA,  Yuba  County.  GPS  RWY  32. 

Orig 


San  Francisco,  CA,  San  Francisco  Intl.  GPS 

RWY  19L.  Orig 
Santa  Rosa.  CA,  Sonoma  County.  GPS  RWY 

14,  Orig 
Santa  Rosa.  CA.  Sonoma  County.  GPS  RWY 

32.  Orig 
Danbury,  CT.  Danbury  Muni.  LOC  RWY  8. 

Amdt  3 
Danbury,  CT,  Danbury  Muni.  VOR/DME 

RNAV  RWY  8,  Amdt  5 
Danbury,  CT,  Danbury  Muni,  VOR/DME 

RNAV  OR  GPS  RWY  26,  Amdt  6 
Danbury.  CT,  Danbury  Muni,  VOR  OR  GPS- 

A.  Amdt  9 
Danbury,  CT.  Danbury  Muni.  GPS  RWY  8, 

Amdtl 
Groton/New  London,  CT,  Groton-New 

London,  VOR  OR  GPS  RWY  5,  Amdt  7 
Groton/New  London,  CT,  Groton-New 

London,  VOR  OR  GPS  RWY  23,  Amdt  9 
Groton/New  London,  CT,  Groton-New 

London.  GPS  RWY  33,  Amdt  1 
Laurel,  DE,  Uurel,  VOR/DME  OR  GPS  RWY 

32,  Orig,  CANCELLED 
Laurel,  DE,  Laurel,  GPS-A,  Orig 
El  Dorado,  KS,  Capt  Jack  Thomas/El  Dorado, 

NDB  RWY  4,  Amdt  3 
El  Dorado.  KS.  Capt  Jack  Thomas/El  Dorado, 

GPS  RWY  4,  Orig 
El  Dorado,  KS.  Capt  Jack  Thomas/El  Dorado, 

GPS  RWY  15,  Orig 
El  Dorado,  KS,  Capt  Jack  Thomas/El  Dorado. 

GPS  RWY  22,  Orig 
El  Dorado.  KS,  Capt  Jack  Tbomas/El  Dorado, 

GPS  RWY  33.  Orig 
Newton,  KS,  Newton-City-County,  NDB  RWY 

17,  Amdt  4 
Newton,  KS,  Newton-City-County,  ILS  RWY 

17,  Amdt  3 
Newton,  KS,  Newton-City-County.  VOR/ 

DME-A,  Amdt  1 
Newton,  KS,  Newton-aty-County,  VOR/DME 

RNAV  RWY  17,  Amdt  2 
Newton,  KS,  Newton-City-County,  VOR/DME 

RNAV  RWY  35,  Amdt  2 
Newton.  KS,  Newton-City-County,  GPS  RWY 

17,  Orig 
Newton,  KS,  Newton-City-County,  GPS  RWY 

35,  Orig 
Ithaca,  NY,  Tompkins  County,  VOR  OR  GPS 

RWY  14,  Amdt  13 
Burlington,  NC,  Burlington-Alamance 

Regional,  VOR/DME-A,  Amdt  1 
Burlington,  NC,  Burlington-Alamance 

R^ional.  LOC  RWY  6,  Amdt  2 
Burlington.  NC,  Burlington-Alamance 

Regional,  NDB  RWY  6,  Amdt  1 
Burlington,  NC,  Burlington-Alamance 

Regional,  GPS  RWY  6.  Amdt  1 
Burlington,  NC,  Burlington-Alamance 

Regional,  GPS  RWY  24,  Amdt  1 
Lumberton,  NC,  Lumberton  Muni,  GPS  RWY 

5,  Orig 
Lumberton,  NC,  Lumberton  Muni,  GPS  RWY 

13,  Orig 
Fremont,  OH.  Sandusky  County  RegionaL 

GPS  RWY  6.  Orig 
Fremont,  OH,  Sandusky  County  Regional, 

GPS  RWY  24,  Orig 
Guymon,  OK.  Guymon  Muni,  GPS  RWY  18, 

Orig 
Ponca  City,  OK,  Ponca  Qty  Muni.  (3>S  RWY 

17.  Orig 
Seminole.  OK.  Seminole  Muni.  GPS  RWY  16. 

Orig 
Stillwater,  OK.  Stillwater  Muni.  GPS  RWY 

17.  Orig 


Stillwater,  OK,  Stillwater  Mimi,  GPS  RWY 

35,  Orig 
Tulsa,  OK,  Tulsa  Intl,  GPS  RWY  36L,  Orig 
Langhome,  PA,  Buebl  Field,  VOR  OR  GPS- 

A,  Orig,  CANCELLED 
Fayetteville,  TN,  Fayetteville  Muni,  GPS 

RWY  2,  Orig 
Fayetteville,  TN,  Fayetteville  Muni,  GPS 

RWY  20,  Orig 
Newport,  VT,  Newport  State,  NDB-A,  Amdt* 

3 
Newport,  VT,  Newport  State,  GPS  RWY  36, 

Orig 
Winchester,  VA,  Winchester  Regional,  VOR/ 

DME  OR  GPS-A,  Amdt  4 
Winchester,  VA,  Winchester  Regional,  NDB 

OR  GPS-B,  Amdt  1 
Winchester,  VA,  Winchester  Regional,  ILS 

RWY  32,  Amdt  1 
Winchester,  VA,  Winchester  Regional,  GPS 

RWY  14,  Orig 
Milton,  WV,  Ona  Airpark,  VOR-A,  Amdt  2 
Milton,  WV,  Ona  Airpark,  GPS  RWY  7,  Orig 
Morgantown,  WV,  Morgantown  Muni-Walter 

L.  Bill  Hart  Field,  GPS  RWY  18,  Orig 
(FR  Doc.  99-12948  Filed  5-20-99;  8:45  am] 
8NJJN0  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14  CFR  Part  97 

[Docket  No.  29571 ;  Amdt  No.  1931] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  trafBc  requirements. 
These  changes  are  designed  to  provide 
safe  and  e£Eicient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  re^proved 
as  of  January  1, 1982. 
AOORESSes:  Availability  of  mattw 
incorporatedby  reCnwace  in  thff 
amendment  is  as  follows: 

For  Examinati<m — 

1.  FAA  Rules  Docket.  FAA 
HeadquartMS  Building.  800 
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Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ti^e  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Doaunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  mFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regialer 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 


by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identffies 
the  airport,  its  location,  the  procediue 
identffication  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditiolis 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  "Hie  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effactive  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  ure  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticdble  and  contrary  to  the 
public  interest  and.  where  applict^le, 
that  good  cause  exists  for  making  these 
SIAPs  efiiective  in  less  than  30  days. 

Condiiskm 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  It,  therefore — (1)  Is  not  a 
"digmficant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  May  14, 
1999. 
L  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  40103,  40113, 40120, 
44701: 49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97^,  9TJ»,  97 JT.  VTM,  97.31 .  97^ 
97  J5    [AnMndacQ 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  $97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
S  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs: 
$  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


FDC  dale 


StMa 


04A)e/99 

04/2»99 


NY 
PA 


Ottf 


SKANEATELES 
PfTTSBURQH  .. 


EFFECTIVE  UPON  PUBUCATION 


Aiiport 


SKANEATELES  AERO  DROME 
ALLEGHBIY  COUNTY  


FDC  No. 


9/2372 
9^2848 


SIAP 


VOR  or  QPS-A  ORIG-A 
ILS  RWY  28  AMOT  27A 


27666 


Federal  Register /Vol.  64,  No.  98 /Friday,  May  21,  1999 /Rules  and  Regulations 


EFFECTIVE  UPON  PUBLICATION 


FCX^date 


04/29/99 

04/29/99 

04/29/99 

04/30/99 

04/30/99 

04/30/99 

04/30/99 

04/30/99 

05/1/99  .. 

05/1/99  .. 

05/04/99 

05/05/99 

05/06/99 

05/06/99 

05/06/99 

05/10/99 

05/10/99 

05/10/99 

05/10/99 

05/10/99 


State 


PA 

PA 

Wl 

MO 

TX 

TX 

TX 

TX 

NH 

NH 

IL 

IL 

OH 

OH 

OH 

MN 

MN 

VA 

VA 

VA 


City 

STATE  COLLEGE  .. 

STATE  COLLEGE  ... 

APPLETON  

BUTLER  

AUSTIN  

AUSTIN  

AUSTIN  

AUSTIN  

MANCHESTER  

MANCHESTER  

CHICAGO/AURORA 
CHICAGO/AURORA 

MIDDLETOWN 

MIDDLETOWN 

MIDDLETOWN 

WORTHINGTON 

WORTHINGTON 

RICHMOND 

RICHMOND 

RICHMOND 


Airport 

UNIVERSITY  PARK 

UNIVERSITY  PARK 

OUTAGAMIE  COUNTY  REGIONAL 

BUTLER  MEMORIAL 

AUSTIN-BERGSTROM  INTL 

AUSTIN-BERGSTROM  INTL 

AUSTIN-BERGSTROM  INTL 

AUSTIN-BERGSTROM  INTL 

MANCHESTER  

MANCHESTER  

AURORA  MUNI  

AURORA  MUNI  

HOOK  FIELD  MUNI 

HOOK  FIELD  MUNI  

HOOK  FIELD  MUNI  

WORTHINGTON  MUNI  

WORTHINGTON  MUNI 

CHESTERFIELD  COUNTY  

CHESTERFIELD  COUNTY  

CHESTERFIELD  COUNTY  


FDCNo. 


9/2846 

9/2847 
9/2851 
9/2875 
9/2879 
9/2880 
9/2881 
9/2882 
9/3102 
9/3103 
9/2970 
9/2983 
9/3009 
9/3010 
9/3011 
9/3086 
9/3088 
9/3074 
9/3075 
9/3082 


SIAP 


VOR/DME  RNAV  or  GPS  RWY  6 

AMDT  6 
VOR  or  GPS-B  AMDT  9 
ILS  RWY  3,  AMDT  16C 
GPS  RWY  18,  ORIG 
ILS  RWY  35L,  AMDT  1 
GPS  RWY  35L,  AMDT  1 
GPS  RWY  17R,  AMDT  1 
ILS  RWY  17R,  AMDT  1 
ILS  RWY  2,  AMDT  2 
ILS  RWY  35,  AMDT  19 
VOR  or  GPS-A  AMDT  1A 
ILS  RWY  9,  AMDT  1A 
LOC  RWY  23,  AMDT  7B 
NDB  or  GPS  RWY  23,  AMDT  8A 
NDB  or  GPS-A,  AMDT  2A 
NDB  or  GPS  RWY  29.  ORIG 
ILS  RWY  29,  ORIG 
NDB  or  GPS  RWY  33,  AMDT  7A 
VOR/DME  or  GPS  RWY  15,  ORIG 
ILS  RWY  33,  ORIG 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310, 352, 700,  and  740 

[Docket  No.  78N-0038] 

RIN  0910-AA01 

Sunscreen  Drug  Products  For  Over- 
The-Counter  Human  Use;  Final 
Monograph 

AGENCY:  Food  and  Drug  AdministraUon, 
HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  simscreen  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded  as 
part  of  FDA's  ongoing  review  of  OTC 
drug  products.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  the  agency's  proposed  regulation, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph,  and  new  data 
and  information  on  simscreen  drug 
products  that  have  come  to  the  agency's 
attention.  FDA  is  also  issuing  final  rules 
regarding  the  labeling  of  certain 
cosmetic  products  to  inform  consiuners 
that  these  products  do  not  provide 
protection  from  the  sun. 


EFFECTIVE  DATES:  This  regulation  is 

effective  May  21,  2001  for  parts  310, 

352,  and  700  and  is  effective  May  22, 

2000  for  part  740. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

D.  Lipnicki,  Center  for  Drug  Evaluation 

and  Research  (HFD-560),  Food  and 

Drug  Administration,  5600  Fishers 

Lane,  Rockville,  MD  20857,  301-827- 

2222. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  August  25, 
1978  (43  FR  38206),  FDA  published, 
under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
establish  a  monograph  for  OTC 
simscreen  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
and  Sunburn  Prevention  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  that  evaluated  data  on  the 
active  ingredients  in  this  drug  class.  The 
agency's  proposed  regulation  for  OTC 
sunscreen  drug  products,  in  the  form  of 
a  tentative  final  monograph,  was 
published  in  the  Federal  Register  of 
May  12,  1993  (58  FR  28194). 

In  the  Federal  Register  of  June  8, 1994 
(59  FR  29706),  the  agency  proposed  to 
amend  the  tentative  final  monograph 
(and  reopened  the  comment  period  until 
August  22, 1994)  to  remove  five 
sunscreen  ingredients  because  of  a  lack 
of  interest  in  establishing  United  States 
Pharmacopeia  (USP)  monographs: 
Digalloyl  trioleate,  ethyl  4- 
[bis(hydroxypropyl)]  aminobenzoate, 


glyceryl  aminobenzoate,  lawsone  with 
dihydroxyacetone  (interest  was 
subsequently  shown  in  developing  a 
monograph  for  lawsone  and 
dihydroxyacetone),  and  red  petrolatum. 
The  agency  also  reiterated  that  all 
sunscreen  ingredients  must  have  a  USP 
monograph  before  being  included  in  the 
final  monograph  for  OTC  sunscreen 
drug  products.  This  final  rule  includes 
those  sunscreen  ingredients  that  have 
USP  monographs. 

In  the  Federal  Register  of  September 
16, 1996  (61  FR  48645),  the  agency 
amended  the  proposed  rule  to  include 
avobenzone  as  a  single  ingredient  and  in 
combination  with  certain  other 
sunscreen  ingredients  (interim 
marketing  was  allowed  in  the  Federal 
Register  of  April  30, 1997  (62  FR 
23350)).  In  the  Federal  Register  of 
October  22, 1998  (63  FR  56584),  the 
agency  proposed  to  amend  the  tentative 
final  monograph  to  include  zinc  oxide 
as  a  single  ingredient  and  in 
combination  with  any  proposed 
Category  I  sunscreen  active  ingredient 
except  avobenzone. 

In  the  Federal  Register  of  April  5, 
1994  (59  FR  16042),  the  agency 
reopened  the  administrative  record  and 
announced  a  public  meeting  to  discuss 
ultraviolet  A  (UVA)  radiation  claims 
and  testing  procedures.  In  the  Federal 
Register  of  August  15,  1996  (61  FR 
42398),  the  agency  reopened  the 
administrative  record  and  announced  a 
public  meeting  to  discuss  the 
photochemistry  and  photobiology  of 
sunscreens. 

This  final  monograph  completes  the 
tentative  final  monograph  except  for 
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certain  testing  issues  and  UVA  labeling, 
which  the  agency  will  discuss  in  future 
issues  of  the  Feiteral  Rcfister.  Until 
then,  UVA  labeling  may  continue  in 
accord  with  the  tentative  final 
monograph  and  its  amendments.  The 
agency  advises  that  on  or  after  May  21. 
2001.  no  ore  drug  product  that  is 
subject  to  the  monograph  and  that 
contains  a  nonmonograph  condition 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  new  drug  application  or 
abbreviated  new  drug  appUcation. 
Further,  any  OTC  drug  product  subject 
to  this  monograph  that  is  repackaged  or 
relabeled  after  the  efiiective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  as' 
soon  as  possible. 

In  response  to  the  proposed  rule  on 
OTC  sunscreen  drug  products  and 
subsequent  reopenings  of  the 
administrative  record,  the  agency 
received  433  comments.  The  comments 
included  four  petitions  (Refs.  1  through 
4)  requesting  consideration  of  simscreen 
ingredients  that  have  been  marketed  in 
Europe  but  not  in  the  United  States.  The 
status  of  these  petitions  is  discussed  in 
section  n.C,  comment  13  of  this 
document.  One  manufacturer  requested 
an  oral  hearing  before  the  Commissioner 
of  Food  and  Drugs  if  the  agency 
mandated  a  limit  on  sun  protection 
factor  (SPF)  values  in  this  final  rule. 
Copies  of  the  information  considered  by 
the  Panel,  the  comments  and  petitions, 
and  the  hearing  request  are  on  public 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All  "OTC 
Voliimes"  cited  throughout  this 
document  refer  to  information  on  public 
display. 

A  nimiber  of  comments  were  filed  in 
the  Dockets  Management  Branch  after 
the  dates  the  administrative  record  had 
officially  closed.  The  agency  has 
considered  these  comments  as 
"feedback"  communications  under  the 
OTC  drug  review  procedures,  as 
discussed  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47740),  and 
clarified  in  the  Federal  Register  of  April 
1, 1983  (48  FR  14050).  When 
"feedback"  material  submitted  after  an 
administrative  record  has  officially 
closed  directly  influences  or  forms  one 
of  the  bases  for  the  agency's  decision  on 
a  matter  in  an  OTC  (kug  rulemaking 
proceeding,  the  agency  adds  it  to  the 
administrative  record  without 


submission  of  a  formal  petition  by  an 
intmested  party. 

The  agency  has  included  these  data 
and  information  in  the  administrative 
record  and  addressed  them  in  this 
dociunent.  The  agency  has  considered 
the  request  for  an  oral  hearing  in  its 
response  to  the  comment  and  believes  it 
has  adequately  responded  to  the 
manufacturer  and  diat  a  hearing  is  not 
needed.  As  discussed  in  section  II.G. 
comment  29  of  this  document,  the 
a^ncy  is  allowing  the  marketing  of  OTC 
sunscreen  drug  products  with  SPF 
values  above  30  imder  one  collective 
term  (i.e.,  "30  plus"  or  "30  +").  The 
agency  will  also  consider  including 
labeling  in  the  monograph  with  actual 
label  SPF  values  on  products  with  SPF 
values  over  30  when  adequate  data  are 
submitted  to  substantiate  a  testing 
procedure  applicable  to  SPF  values  over 
30. 

n.  The  Agencjr's  Conclusions  on  the 
CoDunents 

A.  General  Comments  on  OTC 
Sunscreen  Drug  Products 

1.  Several  comments  asked  that  the 
agency  either  exempt  currently 
marketed  simscreen  products  from  the 
requirement  for  redetermining  the  SPF 
or  provide  a  2-year  implementation 
period.  One  comment  requested  a  3-year 
implementation  period.  The  comments 
contended  that  the  proposed  12-month 
implementation  period  would  result  in 
lost  business  and  a  serious  economic 
hardship  for  manufacturers,  estimated 
to  be  35  million  dollars  for 
reformulating,  retesting,  and  relabeling 
sunscreen  products. 

The  agency  agrees  with  the  comments 
that  the  proposed  12-month 
implementation  period  may  cause 
undue  economic  biuden  on  some 
manufacturers  of  these  products  without 
a  corresponding  benefit  to  consumers 
(see  section  VII  of  this  document).  As 
discussed  in  section  Vn,  a  24-month 
effective  date  would  allow  most  firms  to 
relabel  products  during  a  normal 
relabeling  cycle  without  incmring 
additional  costs.  Accordingly,  the  final 
rule  will  be  effective  24  months  from 
the  date  of  this  publication.  Because  this 
final  rule  provides  testing  procediues 
that  were  proposed  in  the  tentative  final 
monograph,  ciurently  marketed 
products  that  have  afready  been  tested 
by  those  procedures  will  not  need  to  be 
retested.  However,  sunscreen  products 
that  have  not  been  tested  will  need  to 
be  tested  using  the  methods  described 
in  this  dociunent.  The  agency  intends  to 
propose  modified  test  procediu^s  in  a 
futiu«  issue  of  the  Federal  Register  and 
any  necessary  retesting  time  will  be 


specified  when  the  final  rule  for  testing 
procedures  publishes. 

2.  Several  comments  recommended 
modifications  to  the  definition  of 
minimal  erythema  dose  (MED)  in 
proposed  §  352.3(a).  Some  comments 
objected  to  the  presumption  that 
erythema  is  a  "diffusing"  reaction  that 
starts  from  within  the  exposed  site  and 
moves  outward  in  a  dose  dependent 
manner,  i.e.,  "redness  reaching  the 
borders  of  the  exposure  site."  Other 
comments  asserted  that  the  definition  is 
too  limiting  because  it  may  not  be 
appropriate  for  all  solar  simulator 
configurations  (e.g.,  no  template).  Many 
comments  recommended  the  definition 
of  MED  used  by  the  European  Trade 
Association  COUPA  (Ref.  5):  "The 
quantity  of  radiant  energy  required  to 
produce  the  first  pwceptible, 
unambiguous  redness  reaction  with 
clearly  defined  borders."  Another 
comment  recommended  "erythema- 
effective  ultraviolet  radiation"  in  place 
of  "radiant  energy." 

The  agency  agrees  that  the  proposed 
definition  of  MED  should  be  modified 
for  the  reasons  discussed  by  the 
comments  andis  revising  §  352. 3(a)  in 
this  final  rule,  as  follows:  "Minimal 
erythema  dose  (MED).  The  quantity  of 
erythema-effective  energy  (expressed  in 
Joules  per  square  meter)  requked  to 
produce  the  first  i>erceptible  redness 
reaction  with  clearly  defined  borders." 
The  agency  considers  this  definition 
broad  enough  to  encompass  tests 
conducted  with  solar  simulator 
configurations  with  no  template  and 
consistent  with  COUPA's  definition. 

3.  One  comment  noted  that  the 
wavelength  ranges  for  UVA,  UVB,  and 
UVC  radiation  in  the  tentative  final 
monograph  differed  from  the  official 
ranges  of  the  Commission  International 
de  L'Eclairage  (CIS),  which  are:  (1) 
UVC-radiation  of  less  than  280 
nanometers  (nm),  (2)  UVB-280  to  315 
nm.  and  (3)  UVA-315  to  400  nm.  The 
comment  mentioned  the  agreement 
reached  at  the  11th  International 
Congress  on  Photobiology  (Ref.  6)  on  the 
short  wavelength  end  of  UVB  radiation 
(280  or  290  nm)  and  suggested  that  the 
scientific  evidence  supports  320  nm  as 
the  long-wavelength  boundary  of  UVB 
radiation. 

The  agency  agrees  with  the  comment 
that  the  scientific  evidence  supports  320 
nm  as  the  long-wavelength  boundary  of 
UVB  radiation.  However,  the  short- 
wavelength  boundary  for  UVB  radiation 
has  been  accepted  as  either  280  or  290 
nm.  Given  that  the  comment  did  not 
provide  a  compelling  reason  to  change 
the  proposed  definition  of  UVB 
radiation,  the  agency  will  continue  to 
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define  the  boundaries  of  UVB  radiation 
as  290  to  320  nm. 

4.  Comments  requested  the  agency  to 
amend  the  definition  of  a  sunscreen 
active  ingredient  in  proposed  §  352.3(c) 
to  include  mechanisms  other  than 
absorption,  to  expand  the  UV  range  to 
include  UVA  radiation,  and  to  provide 
a  minimimi  SPF  value  requirement.  The 
comments  added  that  some  proposed 
Category  I  active  ingredients  (e.g., 
menthyl  anthranilate  and  titanium 
dioxide)  do  not  meet  the  proposed 
definition,  and  that  the  definition  is  not 
interpretable  without  specifications  for 
measuring  85  percent  absorbance. 

The  agency  discussed  the  need  to 
modify  the  definition  in  a  1996 
proposed  amendment  of  the  tentative 
find  monograph  (61  FR  48645  at 
48646).  The  agency  agrees  that 
modifications  should  be  to:  (1)  Include 
mechanisms  other  than  absorption,  (2) 
redefine  wavelengths,  and  (3)  remove 
the  percent  absorbance  requirement. 
The  agency  does  not  agree  that  a 
minimum  SPF  value  should  be  included 
in  the  definition  because  this 
information  is  more  appropriately  a 
characteristic  of  the  final  formulation. 
Therefore,  the  agency  has  revised 
proposed  §  352.3(c)  in  this  document,  to 
read:  "Sunscreen  active  ingredient.  An 
ingredient  listed  in  §  352.10  that 
absorbs,  reflects,  or  scatters  radiation  in 
the  ultraviolet  range  at  wavelengths  of 
290  to  400  nanometers." 

5.  One  comment  recommended  that 
the  agency  reevaluate  statements  in  the 
tentative  final  monograph  on  the 
harmful  nature  of  tanning.  The  agency 
discussed  the  harmful  effects  of  UV 
radiation-induced  tanning  in  the 
tentative  final  monograph  (58  FR  28194 
at  28238  to  28239).  The  comment 
suggested  that  a  natural  tan  reduces 
cumulative  sim  exposure  and  may 
potentiate  sunscreen  effectiveness.  The 
comment  did  not,  however,  provide 
data  or  references  to  support  this  claim 
or  to  otherwise  cause  the  agency  to 
change  its  position. 

6.  One  comment  requested  that  the 
final  monograph  require  expiration 
dating  and  storage  information  in  the 
labeling  of  OTC  sunscreen  drug 
products.  The  comment  noted  that 
under  21  CFR  211.137,  OTC  drug 
products  with  data  demonstrating 
stability  for  3  years  and  without  labeled 
dosage  limitations  are  not  required  to 
include  an  expiration  date  in  their 
labeling.  The  comment  stated  that  it  was 
aware  of  numerous  cases  that  suggest 
these  products  may  not  be  stable  for  3 
years. 

The  agency  requested  the  comment  to 
provide  data  and  information  about  the 
specific  products  it  was  aware  of  (Ref. 


7),  but  none  were  subsequenUy 
provided.  The  agency  is  not  currently 
aware  of  stability  problems  that  would 
require  expiration  dating  for  OTC 
sunscreen  drug  products  but  will 
address  such  a  requirement  if  data 
become  available.  All  sunscreen  active 
ingredients  included  in  the  final 
monograph  also  have  a  USP  monograph 
that  contains  packaging  and  storage 
requirements  and  standards  for  products 
containing  these  ingredients. 

7.  Comments  recommended  that  the 
agency  establish  procedures  for 
ensuring  batch-to-batch  SPF  test  results, 
and  that  it  approve  testing  laboratories 
and  regulate  their  performance. 

Regulations  already  exist  to  assure 
that  each  batch  of  drug  product  meets 
established  specifications  for  the 
identity  and  strength  of  each  active 
ingredient.  Specifically,  21  CFR  211.160 
requires  that  product  specifications  and 
laboratory  controls  be  established  and 
performed.  Although  the  agency  would 
not  require  SPF  testing  on  human 
subjects  for  every  batch  produced, 
manufacturers  need  to  assure 
conformance  to  their  finished  product 
specifications.  Further,  any  changes  to 
the  batch  formula  would,  at  a  minimum, 
require  review  and  doamientation  by 
the  manufacturer's  quality  control  unit 
to  determine  if  SPF  retesting  is 
necessary.  Finally,  21  CFR  211.180 
provides  for  the  inspection  of  records 
pertaining  to  production,  control,  and 
distribution  of  batches  of  drug  products. 
Thus,  testing  laboratories  are  subject  to 
these  regulations. 

B.  Comments  on  the  Drug/Cosmetic 
Status  of  Sunscreen  Products 

8.  One  comment  questioned  whether 
simscreen  products  should  be  regulated 
as  drugs.  The  comment  asserted  that 
such  products  are  not  active  in  the 
mitigation  or  elimination  of  a  disease 
condition,  and  that  sunscreen  products 
have  no  more  affect  on  the  structure  smd 
function  of  the  body  than  "being  in 
physical  shade." 

The  basis  for  the  agency's 
determination  that  products  intended 
for  use'as  sunscreens  are  subject  to 
regulation  as  drugs  under  section 
201(g)(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
321(g)(1))  is  set  fortii  at  length  in  the 
tentative  final  monograph  (58  FR  28194 
at  28203  to  28206).  Essentially, 
simscreen  active  ingredients  affect  the 
structure  and  function  of  the  body  by 
absorbing,  reflecting,  or  scattering  the 
harmful,  burning  rays  of  the  sun, 
thereby  altering  the  normal 
physiological  response  to  solar 
radiation.  Proper  use  of  sunscreen 
ingredients  (see  section  n.L,  comment 


51  of  this  document)  may  help  to 
prevent  skin  damage  and  may  help 
reduce  the  risk  of  skin  lesions,  skin 
cancer,  and  other  disease  conditions. 
Products  that  are  marketed  to  achieve 
these  important  health  benefits  meet  the 
definition  of  a  drug  imder  section 
201(g)(1)(B)  and  (g)(1)(C)  of  tiie  act. 

9.  One  comment  disagreed  with  the 
agency's  tentative  conclusion  that 
products  containing  a  simscreen 
ingredient,  but  labeled  for  the  purpose 
of  obtaining  an  "even  tan,"  are  subject 
to  regulation  as  drugs.  According  to  the 
comment,  such  a  product  is  subject  to 
regulation  as  a  drug  only  if  it  bears  a 
claim  to  treat  or  prevent  sunburn.  The 
comment  asserts  that  this  has  been  the 
agency's  consistent  approach  since 
1940. 

Another  comment  stated  that  sunless 
tanning  products,  used  to  impart  color 
without  exposure  to  the  sun,  could  be 
improved  by  adding  a  sunscreen  to 
provide  uisers  protection  during  t^ieir 
normal  outside  activities.  The  comment 
requested  that  such  products  should  be 
regarded  as  cosmetics,  because  they 
would  be  used  primarily  for  a  cosmetic 
effect,  with  the  sunscreen  protection 
serving  only  a  secondary  purpose. 

The  agency  thoroughly  discussed  the 
regulatory  status  of  "tanning"  products, 
including  the  basis  for  vrithdrawing  its 
1940  advisory  opinion  on  sunburn  and 
suntan  preparations,  in  the  tentative 
final  monograph  (58  FR  28194  at  28203 
to  28207.  28293  to  28294).  As  discussed 
in  the  tentative  final  monograph,  the 
presence  of  a  sunscreen  active 
ingredient,  in  conjunction  with  labeling 
claims  that  the  product  may  be  used, 
e.g.,  to  permit  tanning  or  to  acquire  an 
even  tan,  generally  establishes  that  the 
product's  intended  use  is  that  of  a  drug. 
Such  products  suggest,  among  other 
things,  that  the  ingredients  in  the 
product  will  allow  the  consumer  to  stay 
in  the  sun  longer  without  suffering  skin 
damage  (58  FR  28194  at  28204). 
Likewise,  products  that  claim  to 
accelerate  or  stimulate  the  tanning 
process  are  claiming,  either  expressly  or 
impliedly,  to  stimulate  the  production 
of  melanin  in  the  body.  Such  a  claim  to 
affect  the  structure  or  function  of  the 
body  renders  the  product  subject  to 
regulation  as  a  drug  under  section 
201(g)(1)  of  the  act  (see  58  FR  28194  at 
28293).  Finally,  a  sunless  tanning 
product  that  contains  a  sunscreen 
ingredient,  to  provide  protection  to  the 
consumer,  is  subject  to  regulation  as  a 
drug.  The  idea  that  the  sunburn 
protection  offered  by  the  product  may 
only  be  a  "secondary"  feature  for  the 
consumer  is  not  relevant.  If  an  intended 
use  of  the  product  is  to  provide  users 
with  sun  protection  when  they  go 
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outside  (as  the  comment  suggests),  then 
the  product  is  subject  to  regulation  as  a 
drug. 

On  the  other  hand,  products  that  do 
not  make  express  or  implied  sim 
protection  claims,  and  do  not  contain 
sunscreen  ingredients,  may  be  regarded 
as  cosmetics  under  section  201(i)  of  the 
act.  If  the  product  is  intended  solely  to 
provide  cosmetic  effects  on  the  skin 
(e.g.,  to  moisturize  the  skin  while 
simbathing],  or  solely  to  impart  color  to 
the  skin  without  exposure  to  the  sun  or 
other  sources  of  light  (i.e.,  sunless 
tanning],  then  the  product  may  be 
marketed  as  a  cosmetic.  Such  products, 
however,  must  include  a  warning 
statement  (discussed  in  this  section, 
comment  10  of  this  docmnent)  to  inform 
the  consumer  that  the  product  does  not 
provide  any  protection  against  sunburn. 
Products  marketed  to  enhance  or  permit 
tanning  that  do  not  contain  a  simscreen 
ingredient  must  be  reviewed  on  a  case- 
by-case  basis  to  determine  whether  the 
product  is  intended  solely  to  provide  a 
cosmetic  benefit  (such  as  moisturizing) 
or  whether  the  product  is  intended  to 
enhance  or  permit  tanning  by  some 
other  mechanism  of  action. 

The  comments  offered  no  other 
reasoning  and  no  data  to  the  contrary, 
other  than  to  suggest  that  the  agency's 
approach  would  encourage 
manufactiirers  to  remove  sunscreen 
ingredients  from  suntan  products  and, 
thereby,  expose  consumers  to  even 
higher  levels  of  harmful  ultraviolet  rays. 
The  agency  is  not  persuaded  that  a 
significant  niunber  of  manufacturers 
will  choose  to  reformulate  their 
products,  to  make  them  less  saie  for 
consumers,  as  a  result  of  this  final  rule. 
Moreover,  consumers  will  continue  to 
have  an  array  of  sunscreen-containing 
products  fi-om  which  to  choose.  Finally, 
as  discussed  below,  certain  tanning 
products  (including  simless  tanning 
products)  that  do  not  contain  simscreen 
ingredients  miist  bear  a  prominent 
warning  to  the  consumer.  This  will 
ensiu«  that  the  consimier  is  fully 
informed  as  to  which  products  offer  sun 
protection  and  which  do  not. 

10.  One  comment  requested  that  the 
signal  word  "Caution"  replace  the 
signal  word  "Warning"  preceding  the 
following  statement  for  simtanning 
preparations:  "Warning — ^This  product 
does  not  contain  a  simscreen  and  does 
not  protect  against  sunburn."  The 
comment  stated  that  the  word 
"Warning"  suggests  safety  hazards 
associated  with  these  products  that  are 
imrelated  to  simbum.  Another  comment 
petitioned  to  add  a  second  sentence  to 
the  warning:  "Taiming  in  sunlight  or 
under  tanning  lamps  can  cause  skin 
cancer  and  premature  skin  aging-even  if 


you  don't  bum."  The  comment 
concluded  that  the  availability  of 
taiming  products  without  a  protective 
sunscreen  ingredient  is  a  serious  health 
issue  and  detrimental  to  public  health. 
A  third  comment  objected  to  any  such 
warnings  on  taiming  products. 

The  agency  considers  it  an  important 
public  health  issue  that  users  of 
suntanning  products  be  alerted  when 
these  products  do  not  contain  a 
sunscreen  and  do  not  protect  against 
sunburn  or  other  harmful  effects  to  the 
skin.  Because  suntanning  products  are 
intended  for  repeated  use  under  the  sun 
or  suntanning  lamps  while  acquiring  a 
tan,  the  agency  considers  failure  to 
provide  information  on  hazards 
associated  with  repeated,  unprotected 
exposing  to  UV  radiation  to  be  a  feilure 
to  reveal  material  facts  (see  sections 
201(n),  502(a),  and  602(a)  of  the  act  (21 
U.S.C.  352(a)  and  362(a))),  especially  in 
light  of  the  representations  that  are 
made  for  the  product  (e.g.,  suntanning). 
Therefore,  the  agency  is  requiring  the 
labeling  of  suntanning  preparations  that 
do  not  contain  a  sunscreen  ingredient 
(§  740.19  (21  CFR  740.19))  to  bear  the 
following:  "Warning — This  product 
does  not  contain  a  simscreen  and  does 
not  protect  against  sunburn.  Repeated 
exposure  of  unprotected  skin  while 
tanning  may  increase  the  risk  of  skin 
aging,  skin  cancer,  and  other  harmful 
effects  to  the  skin  even  if  you  do  not 
bum."  The  agency  considers  this 
information  to  be  sufficiently  important, 
for  safety  reasons,  to  require  a  12-month 
effective  date  (as  opposed  to  24  months 
for  the  balance  of  the  rule)  and  to 
require  the  strongest  possible  signal 
word,  i.e.,  "Warning." 

11.  One  conmient  disagreed  with  the 
proposal  that  hair  care  and  nail 
products  that  contain  a  sunscreen 
ingredient  for  a  nontherapeutic  use  (e.g., 
to  protect  the  color  of  the  product),  and 
that  use  the  term  "sunscreen"  in  the 
labeling,  must  describe  in  the  labeling 
the  functional  role  of  the  sunscreen. 
According  tr  the  comment,  it  is  highly 
unlikely  that  consumers  would  think 
that  these  products  are  intended  to 
protect  the  skin,  ff  this  requirement 
were  finalized,  the  comment  requested 
that  the  agency  permit  the  term 
"sunscreen"  to  appear  once  anjrwhere 
in  the  labeling,  with  the  purpose  of  the 
sunscreen  explained  elsewhere  in  the 
labeling. 

The  agency  disagrees  with  the 
premise  of  this  comment.  The  use  of  the 
term  "sunscreen"  in  labeling  suggests 
that  the  product  in  some  way  will 
protect  the  consumer  itom  the  harmful 
effects  of  the  sun.  The  health  risks 
associated  with  relying  on  a  product  for 
protection  from  the  sun,  when  in  fact 


the  product  does  not  provide  such 
protection,  are  sufficienUy  serious  to 
require  the  type  of  disclosure  outlined 
in  the  proposed  rule.  Information  about 
the  purpose  of  a  sunscreen  ingredient  in 
a  hair  care  or  nail  product  will  be  useful 
.to  consumers  to  inJForm  them  that  the 
ingredient  protects  only  the  hair  or  only 
the  color  of  the  product. 

This  information  need  appear  only 
once  and  can  appear  anywhere  in  the 
labeling,  provided  the  qualifying 
purpose  appears  prominently  and 
conspicuously  and  in  conjunction  with 
the  word  "sunscreen."  The  information 
may,  e.g.,  be  combined  in  a  single 
statement,  e.g.,  "Contains  a  sunscreen — 
to  protect  product  color."  This  will 
ensure  that  consumers  will  see  and 
readily  associate  the  two  pieces  of 
information. 

12.  Two  comments  objected  to  the  use 
of  an  OTC  drug  rulemaking  process  to 
change  cosmetic  labeling  requirements, 
i.e.,  the  addition  of  a  warning  on  certain 
taiming  products  and  the  labeling 
requirements  for  hair  care  or  nail 
products  that  contain  a  sunscreen  for  a 
nontherapeutic  use. 

The  agency  addressed  this  procedural 
concern,  which  was  also  raised  in 
response  to  the  ANPRM,  at  length  in  the 
tentative  final  monograph  (58  FR  28194 
at  28201  to  28202).  The  industry  and 
consumers  have  had  ample  notice  of  the 
fact  that  this  proceeding  included 
several  cosmetic  labeling  issues  that 
arise  out  of  the  same  facts  and  findings 
at  issue  in  developing  the  OTC  drug 
monograph.  It  is  not  uncommon  for  the 
agency  to  address  in  an  OTC  rulemaking 
document  the  status  of,  or  the  regulation 
of,  products  that  fall  outside  of  the 
monograph.  In  this  instance,  the 
cosmetic  labeling  issues  were  so  closely 
related  to  the  OTC  drug  issues  that  a 
separate  proceeding  would  have  been 
overly  duplicative  and  inefficient. 

C.  Comments  on  Specific  Sunscreen 
Active  Ingredients 

13.  Several  comments  noted  that  FDA 
had  deferred  a  decision  on  the  citizen 
petitions  requesting  that  sunscreen 
active  ingredients  marketed  solely  in 
foreign  countries  be  included  in  die 
OTC  sunscreen  monograph.  The 
comments  urged  FDA  answer  these 
petitions  and  establish  a  policy 
concerning  the  inclusion  of  OTC 
sunscreens  based  solely  on  foreign  data 
and  marketing  experience. 

In  the  Federal  Register  of  October  3, 
1996  (61  FR  51625).  the  agency 
published  an  ANPRM  that  addressed 
establishing  eligibility  criteria  for 
considering  additional  OTC  conditions 
(i.e.,  OTC  d^g  active  ingredients, 
indications,  dosage  forms,  dosage 
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strengths,  routes  of  administratioii,  and 
active  ingredient  combinations]  in  the 
OTC  drug  monograph  system.  These 
proposed  criteria  would  address  how 
foreign  or  domestic  OTC  marketing 
experience  could  be  used  to  support  the 
inclusion  of  an  ingredient  in  an  OTC 
drug  monograph.  Specifically,  the 
criteria  would  address  how  OTC 
marketing  experience  in  the  United 
States  or  abroad  could  be  used  to  meet 
the  statutory  requirement  under  section 
201  (p)  of  the  act  of  marketing  "to  a 
material  extent"  and  "for  a  material 
time."  "Material  extent"  and  "material 
time"  are  needed  to  qualify  a  specific 
OTC  drug  condition  for  consideration 
under  the  OTC  drug  monograph  system. 

The  decision  on  whether  to  proceed 
with  a  final  rulemaking  on  this  subject 
will  be  based,  in  part,  on  the 
information  and  comments  submitted  in 
response  to  the  notice  of  proposed 
rulemaking  that  the  agency  is  preparing 
for  pubUcation  in  a  future  issue  of  the 
Federal  Register.  Resolution  of  the 
pending  sxmscreen  petitions  must  await 
the  outcome  of  any  final  rulemaking  on 
this  subject. 

14.  One  comment  requested  that  the 
agency  adopt  simpler,  more  user- 
friendly,  names  for  several  simscreen 
ingredients:  (1)  Roxadimate  for  ethyl- 
[bis(hydroxypropyl)l  aminobenzoate,  (2) 
lisadimate  for  glyceryl  aminobenzoate, 
and  (3)  diolamine  methoxycinnamate 
for  diethanolamine  methoxycinnamate. 
The  comment  claimed  that  these  names 
had  been  adopted  or  designated  by  the 
United  States  Adopted  Names  (USAN) 
Council.  The  comment  also  requested 
that  if  USAN  adopts  a  name  for 
phenylbenzimidazole  sulfonic  acid, 
FDA  adopt  this  name  as  well.  The 
comment  also  suggested  the  use  of  the 
acronyms  "TEA"  and  "DEA"  for 
triethanolamine  and  diethanolamine, 
respectively. 

The  agency  is  including  in  this  final 
monograph  only  those  active 
ingredients  that  are  the  subject  of  an 
official  USP  compendial  monograph 
that  sets  forth  its  standards  of  identity, 
strength,  quality,  and  purity  (see  section 
I  of  this  document).  In  the  Federal 
Register  of  June  8,  1994,  FDA  deleted 
ethyl-[bis(hydroxypropyl)] 
aminobenzoate  and  glyceryl 
aminobenzoate  from  the  tentative  final 
monograph  due  to  the  lack  of  interest  in 
establishing  USP  monographs  for  these 
ingredients.  Moreover,  two  sunscreen 
ingredients  (including  diethanolamine 
methoxycinnamate)  have  been  deferred 
from  the  final  monograph  due  to  the 
lack  of  a  current  or  proposed 
compendial  monograph.  Therefore,  the 
issue  of  whether  a  "user-fiiendly"  name 
for  these  ingredients  should  be 


developed  or  adopted  need  not  be 
resolved  in  this  proceeding  at  this  time. 
Similarly,  TEA  and  DEA  need  not  be 
addressed  in  this  proceeding,  as 
triethanolamine  is  not  a  sunscreen 
active  ingredient,  and  diethanolamine  is 
only  used  in  the  ingredient 
diethanolamine  methoxycinnamate 
which,  as  discussed,  is  not  a  monograph 
ingredient  at  this  time. 

With  respect  to  the  comment  on  the 
monograph  ingredient 
phenylbenzimidazole  sulfonic  acid,  the 
agency  agrees  that  if  USAN  or  the  USP 
were  to  adopt  a  different  or  alternative 
name  for  this  ingredient,  such  a  name 
could  be  used  in  the  labeling  of  a 
product  that  contains  this  ingredient.  As 
discussed  in  comment  30  of  the 
tentative  final  monograph  (58  FR  28194 
at  28207  to  28209),  the  agency  is  using 
the  compendial  name  as  the  established 
name  for  each  active  ingredient. 

15.  Two  comments  requested  that  the 
term  "PABA"  continue  to  be  allowed  in 
labeling.  The  comments  stated  that  the 
name  aminobenzoic  acid  is  meaningless 
to  consumers  and  physicians,  who  over 
the  years  have  learned  to  recognize  this 
ingredient  on  the  label  as  PABA.  One 
comment  recommended  the  use  of 
aminobenzoic  acid  in  the  ingredient  list 
and  the  use  of  PABA  in  other 
communications  about  the  product.  The 
comment  added  that  the  term  "PABA- 
free"  should  be  allowed  on  products 
that  do  not  contain  aminobenzoic  acid. 
The  other  comment  proposed  either  to 
permit  the  listing  of  the  ingredient  as 
PABA  or,  if  that  is  unacceptable,  as 
PABA  (aminobenzoic  acid). 

In  comment  30  of  the  tentative  final 
monograph  (58  FR  28194  at  28207  to 
28209),  the  agency  discussed  the  issue 
of  the  appropriate  established  name  for 
this  and  other  simscreen  ingredients.  As 
the  agency  stated  in  that  discussion,  the 
recognized  compendial  name  for 
aminobenzoic  acid  no  longer  includes 
the  term  PABA. 

The  agency  acknowledges,  however, 
that  the  term  PABA  formerly  was  part 
of  the  established  name  for  this 
ingredient  and  that  the  use  of  the  term 
in  consumer  labeling  has  continued 
despite  the  change  in  the  compendial 
name.  In  addition,  the  agency  agrees 
with  the  comment  that  many  consumers 
have  learned  to  recognize  this 
ingredient  as,  and  only  as,  PABA.  The 
agency  also  recognizes  that  consimiers 
seeking  to  avoid  the  use  of  this 
ingredient  for  health-related  reasons 
(e.g.,  allergy)  may,  in  this  case,  be 
misled  if  die  term  PABA  were  no  longer 
permitted.  Some  consumers  may  believe 
that  a  product  that  lists  aminobenzoic 
acid  as  an  ingredient,  but  does  not  list 
PABA,  is  PABA-fi^e.  If  such  a  consumer 


has  an  allergy  to  aminobenzoic  acid,  the 
individual  may  suffer  adverse  health 
consequences. 

For  these  reasons,  and  especially  in 
light  of  the  potential  safety  concerns  for 
certain  consumers,  the  agency 
concludes  that  wherever  the  ingredient 
aminobenzoic  acid  appears  in  the 
labeling  of  an  OTC  sunscreen  drug 
product,  including  labeling  that  notes 
the  absence  of  this  ingredient,  the 
descriptive  term  PABA  must 
immediately  follow  the  established 
name,  i.e.,  "Aminobenzoic  acid 
(PABA)."  Thus,  e.g.,  a  product  that  is 
currently  marketed  as  "PABA-iree" 
would  now  be  required  to  state  that  the 
product  is  "Aminobenzoic  acid  (PABA)- 
free."  This  convention  will  allow 
consumers  to  begin  to  recognize  that  the 
ingredient  they  may  wish  to  avoid  is 
"aminobenzoic  acid."  After  a  sufficient 
period  of  time,  the  agency  will  revisit 
the  need  for  consumer  labeling  to 
continue  to  bear  the  descriptive  term 
PABA. 

16.  One  comment  stated  that  claims  of 
protection  by  artificial  melanin, 
melanin-containing  products,  and 
antioxidants  should  be  enumerated, 
well  regulated,  and  defined. 

The  agency  agrees  vdth  the  comment, 
hut  these  claims  are  not  covered  by  this 
final  monograph.  Melanin  and  artificial 
melanins  are  not  recognized  sunscreen 
active  ingredients.  Any  product 
containing  melanin  or  artificial 
melanins  as  active  ingredients  and 
making  sun  protection  claims  woidd 
have  to  seek  marketing  approval  under 
a  new  drug  application  (NDA). 

The  agency  is  aware  that  claims  of 
protection  from  antioxidants  are  used  in 
the  labeling  of  some  cosmetic  products 
with  or  without  a  sunscreen.  The  agency 
will  ascertain  the  nature  of  any  such 
claims  (drug  or  cosmetic)  on  a  case-by- 
case  basis. 

17.  Several  comments  objected  to  the 
agency's  proposal  that  OTC  simscreen 
drug  products  must  contain  less  than 
500  parts  per  billion  (ppb)  of  N-methyl- 
N-nitrosoaminobenzoate  octyl  ester 
(NMPABAO)  for  several  reasons:  (1) 
Toxicological  studies  indicate  that 
NMPABAO  does  not  have  mutagenic  or 
suspected  carcinogenic  potential  (Ref. 
8),  (2)  NMPABAO  may  be  present  in 
sunscreens  containing  padimate  O  only 
in  small  amounts  (ppb  range)  and  the 
risks  associated  with  NMPABAO  are 
very  low,  (3)  NMPABAO  decomposes 
quickly  when  exposed  to  UV  radiation, 
and  (4)  industry  is  aware  not  to 
formulate  with  known  nitrosating  agents 
in  the  presence  of  amines  in  order  to 
avoid  nitrosamine  contamination  of  its 
products.  Some  comments  stated  that 
FDA's  own  conclusions  in  the  tentative 
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final  monograph  concerning  the  safety 
of  both  NMPAB AO  and  padimate  O  do 
not  support  the  imposition  of 
concentration  limits  for  NMPABAO  in 
svinscreens  nor  do  they  justify  the  high 
cost  of  analyzing  each  batch  of 
sunscreen  product  for  NMPABAO.  One 
comment  contended  that  any  proposed 
limit  should  apply  to  all  nitrosamines 
and  not  just  NMPABAO.  The  comment 
stated  that  nitrosamines  can  be  formed 
firom  any  secondary  or  tertiary  amine. 
Several  simscreen  active  ingredients 
contain  this  moiety  in  their  chemical 
structure  and  many  inactive  ingredients 
are  secondary  or  tertiary  amines.  The 
comment  concluded  that  targeting 
NMPABAO  falsely  conveys  that 
padimate  O  is  a  imique  concern, 
resulting  in  manufacturers  using  other 
ingredients  to  avoid  costly  testing  and 
negative  implications. 

m  the  tentative  final  monograph,  the 
agency  did  not  propose  a  concentration 
limit  on  NMPABAO.  Rather,  based  on 
concerns  that  had  been  raised,  the 
agency  asked  for  comment  on  whether 
it  shoidd  consider  proposing  a  fixed 
limit.  As  discussed  in  the  tentative  final 
monograph  (58  FR  28194  at  28288  to 
28293),  toxicological  studies  support  the 
agency's  belief  that  the  risk  associated 
with  NMPABAO  contamination  of 
simscreen  drug  products  is  very  low  due 
to  NMPABAO's  low  mutagenicity  and 
carcinogenicity  potential  and  rapid 
decomposition  in  the  presence  of  UV 
radiation.  The  agency  has  not  become 
aware  of  any  new  data  or  infonnation 
since  the  publication  of  the  tentative 
final  monograph  suggesting  a  safety 
concern  with  NMPABAO  in  sunscreen 
drug  products.  Therefore,  the  agency 
has  decided  not  to  propose  or  otherwise 
include  in  this  final  monograph  a 
requirement  that  OTC  simscreen  drug 
products  must  contain  less  than  500  ppb 
of  NMPABAO. 

In  the  tentative  final  monograph  (58 
FR  28194  at  28292),  the  agency 
discussed  its  analysis  for  NMPABAO  in 
25  commercially  available  sunscreen 
products.  Of  the  11  samples  found  to  be 
contaminated  with  NMPABAO,  the  four 
highest  contained  2-bromo-2-mtro-l,3- 
propanediol,  an  indirect  nitrosating 
agent.  The  agency  concluded  that  there 
would  be  no  nitrosamine  contamination 
if  these  products  were  formulated 
without  the  nitrosating  agent.  As  noted 
by  several  of  the  comments,  the  industry 
is  aware  not  to  formulate  with  known 
nitrosating  agents  in  the  presence  of 
amines  in  order  to  avoid  nitrosamine 
contamination  of  its  products. 

18.  One  comment  submitted  a 
reference  to  a  subchronic  oral  toxicity 
study  in  rats  conducted  with  padimate 
O  which  a  chemical  manufoctnrer  had 


submitted  to  the  Toxic  Substance 
Control  Act  8(e)  coordinator  of  the 
United  States  Environmental  Protection 
Agency  for  consideration.  The  study 
was  a  4-week  repeated  dose  study  at 
doses  of  0, 100,  300,  and  1,000 
milligrams  (mg)/kilogFam  (kg)/day  of 
padimate  O  administered  by  gavage  in 
a  com  oil  vehicle  (10  to  15  rats/group/ 
sex).  The  study  included  a  4-week 
recovery  period  to  assess  the  persistence 
or  reversibility  of  any  toxic  effects.  At 
the  end  of  the  4-week  treatment  period, 
toxic  effBcts  were  seen  in  four  target 
organs:  Testes,  epididymis,  spleen,  and 
liver.  The  no-observed-efiiBct-level  in 
this  study  was  100  mg/kg/day  for  both 
males  and  females.  Toxic  effects 
appeared  reversible  in  the  animalB 
necropsied  after  the  4-week  recovery 
period  with  the  exception  of  marked 
epidid3rmal  hj'pospermia  at  the  1,000 
mg/kg/day  dose  (5/5  animals). 

The  clinical  relevance  of  this  animal 
toxicity  study  is  difficult  to  assess. 
Padimate  O  was  administered 
chronically  and  at  very  high  oral  doses. 
Under  normal  use  conditions,  sunscreen 
drug  products  containing  padimate  O 
are  applied  topically  and  used 
intermittently.  In  addition, 
pharmacokinetic  parameters  were  not 
calculated  and  the  different  routes  of 
administration  (oral  in  this  study  versus 
topical  for  sunscreen  products)  preclude 
calculation  of  a  "safety  margin"  on  the 
basis  of  dose  per  unit  of  body  weight  or 
surfoce  area.  Similarly,  kinetic  data  are 
not  available  for  a  comparison  of  serum 
levels  of  drug  or  metabolites.  Literature 
searches  indicate  no  published 
information  on  the  kinetics  of  padimate 

0  with  topical  application  in  man.  If 
percutaneous  absorption  of  padimate  O 
does  occur  in  man,  it  seems  likely  that 
the  peak  and/or  cumulative  levels 
achieved  with  sunscreen  usage  would 
be  quite  low  compared  to  the  systemic 
exposure  achieved  in  this  animal 
toxicity  study.  Further,  it  is  not  known 
whether  the  irreversible  epididymal 
hypospermia  found  in  the  1,000  mg/kg/ 
day  group  would  also  be  reversible  with 
more  time. 

The  agency  has  determined  that  this 
study  does  not  present  sufBcient  data  to 
exclude  padimate  O  from  the  final 
monograph  and  that  an  adequate  safety 
margin  exists  for  its  use  as  an  OTC 
sunscreen  ingredient. 

19.  Two  comments  submitted  safety 
and/or  efficacy  data  to  support  Category 

1  status  for  micronized  titanium  dioxide 
(Refe.  9  and  10).  One  comment  stated 
that  micronized  titanium  dioxide  is  not 
a  new  material  but  is  a  selected 
distribution  of  existing  material  that 
provides  higher  SPF  values  while  being 
transparent  and  esthetically  pleasing  on 


the  skin.  The  comments  added  that 
micronized  titanium  dioxide  meets  all 
safety  and  efficacy  criteria  and  also 
meets  the  USP  specifications  for  purity 
except  pure  water  content. 

Another  comment  asserted  for  the 
following  reasons  that  micronized 
titanium  dioxide  is  a  new  ingredient 
with  several  unresolved  safety  and 
Ifficacy  issues:  (1)  It  does  not  meet  the 
definition  of  a  sunscreen  opaque 
sunblock,  (2)  there  is  no  control  of 
particles  to  agglomerate,  which  is 
critical  to  effectiveness,  (3)  no  standards 
exist  to  ensure  integrity  of  coatings,  (4) 
there  are  no  performance-based 
standards  of  identity:  micronized 
titanium  dioxide  is  not  included  in  the 
USP,  (5)  its  photocatalyst  potential,  and 
(6)  the  potential  for  the  smaller  particle 
size  to  accumulate  under  the  skin. 

The  agency  finds  the  data  with  the 
comments  supportive  of  monograph 
status  for  micronized  titanium  dioxide. 
Acute  animal  toxicity,  irritation, 
sensitization,  photoirritation, 
photosensitization,  and  human  repeat 
insult  patch  and  skin  penetration 
studies  revealed  no  deleterious  efiiacts. 
SPF  values  for  four  product 
formulations  containing  from  4.4  to  10 
percent  micronized  titanium  dioxide 
were  from  9  to  24  and  support 
effectiveness  as  a  sunscreen  ingredient. 

The  agency  is  aware  that  sunscreen 
manufacturers  are  using  micronized 
titaniiun  dioxide  to  create  high  SPF 
products  that  are  transparent  and 
esthetically  pleasing  on  the  skin.  The 
agency  does  not  consider  micronized 
titanium  dioxide  to  be  a  new  ingredient 
but  considers  it  a  specific  grade  of  the 
titaniimi  dioxide  originally  reviewed  by 
the  Panel.  Fairhurst  and  Mitchnick  (Ref. 
11)  note  that  "fines"  have  been  part  of 
commercially  used  titanium  dioxide 
powders  for  decades,  and  that  a 
micronized  product  simply  teiets  to  a 
refinement  of  particle  size  distribution. 
Based  on  data  and  infonnation 
presented  at  the  September  19  and  20, 
1996,  public  meeting  on  the 
photobiology  and  photochemistry  of 
sunscreens  ^ef.  12),  the  agency  is  not 
aware  of  any  evidence  at  this  time  that 
demonstrates  a  safety  concern  from  the 
use  of  micronized  titanium  dioxide  in 
sunscreen  products.  While  micronized 
titanium  dioxide  does  not  meet  the 
proposed  definition  of  a  sunscreen 
opaque  sunblock,  the  agency  has  not 
included  the  use  of  this  term  in  the  final 
monograph  (see  section  II.L,  comment 
52  of  this  document).  The  potential  for 
titanium  dioxide  particles  to 
agglomerate  in  formulation,  which 
could  result  in  lower  SPF  values,  is 
addressed  by  the  final  product  SPF  test. 
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The  SPF  data  that  the  agency  reviewed 
(Ref.  9)  did  not  indicate  such  a  problem. 

Micronized  titaniiun  dioxide  meets 
cuirent  USP  monograph  specifications 
for  titaniiun  dioxide  with  the  exception 
that  the  material  contains  more 
associated  water.  In  both  the  July 
through  August  1996  and  1998  issues  of 
the  Pharmacopeial  Forum  (Refs.  13  and 
14),  the  United  States  Pharmacopeial     $ 
Convention  published  in-process 
revision  proposals  to  make  the 
monograph  for  titanium  dioxide  more 
applicable  to  ingredients  used  in 
simscreen  drug  products.  The  agency 
will  work  with  the  USP  in  the  future  to 
update  this  monograph  as  necessary. 

20.  One  comment  stated  that  it  is 
unnecessary  to  set  the  maximum  limit 
of  titanium  dioxide  at  25  percent. 

The  Panel  discussed  the  safety  and 
effectiveness  of  2  to  25  percent  titanium 
dioxide  in  the  ANPRM  (43  FR  38206  at 
38250)  and  the  agency  conctured  with 
the  Panel's  findings  in  the  tentative  final 
monograph  (58  FR  28194  at  28295).  The 
comment  submitted  no  data  and  the 
agency  has  no  data  to  support  the  use 
of  titaniiun  dioxide  in  simscreen  drug 
products  at  concentrations  higher  than 
25  percent. 

D.  Comments  on  Dosages  for  Sunscreen 
Drug  Products 

21.  Several  comments  objected  to  the 
minimum  concentration  requirements 
for  sunscreen  active  ingredients  when 
used  in  combination  because  they:  (1) 
Are  a  less  effective  measurement  of 
effectiveness  than  a  performance  based 
SPF  test,  (2)  impact  on  creativity  and 
innovation  of  new  formulations 
(technological  advances  since 
publication  of  the  1978  ANPRM  have 
resulted  in  higher  SPF  values  using 
lower  concentrations  of  active 
ingredients),  (3)  increase  potential  for 
irritation  and  allergic  reactions  due  to 
unnecessarily  high  concentration  levels 
of  active  ingredients,  (4)  contradict 
FDA's  position  that  the  lowest  effective 
dose  of  an  active  ingrefiient  be  used  to 
produce  the  desired  treatment  effect,  (5) 
result  in  higher  manufacturing  and 
consumer  costs  due  to  unnecessary 
levels  of  active  ingredients,  and  (6) 
affect  international  harmonization 
because  Canada,  Australia,  and  the 
European  Union  have  no  concentration 
minimums  for  active  ingredients  when 
used  in  combination. 

One  comment  petitioned  the  agency 
to  amend  proposed  §  352.20  of  the 
tentative  final  monograph  to  include  a 
provision  for  formulating  combination 
sunscreen  products  at  lower  minimum 
concentrations.  Two  comments 
submitted  efficacy  data  to  support  lower 
concentrations  of  sunscreen  active 


ingredients  when  used  in  combination. 
One  comment  (Ref.  15)  submitted  in 
vitro  SPF  testing  data  for  several 
different  combinations.  Although  these 
data  showed  a  statistically  significant 
increased  efficacy  for  lower  than 
minimum  concentrations,  they  were  not 
predictive  of  the  SPF  values  that  would 
be  obtained  with  human  testing  and, 
therefore,  were  not  used  to  support 
lower  concentrations  of  sunscreen 
active  ingredients  when  used  in 
combination.  The  other  comment  (Ref. 
16)  submitted  in  vivo  SPF  testing  data 
conducted  according  to  the  procedure 
proposed  in  the  tentative  final 
monograph  (58  FR  28194  at  28298  to 
28301)  in  which  a  selected  cross  section 
of  active  ingredients  were  tested  in  pairs 
by  substituting  water  or  the  solvent 
system  for  the  active  ingredients.  The 
data  were  evaluated  using  a  matched 
pairs  comparison  statistical  hypothesis 
test  procedure  and  demonstrated  that 
concentrations  of  sunscreen  active 
ingredients  lower  than  the  miniTniim 
concentrations  proposed  in 
§  352.20(a)(2)  for  combination  products 
can  provide  a  significant  contribution  to 
product  effectiveness. 

The  agency  recognizes  that 
technological  advances  in  sunscreen 
formulation  technology  since  1978  have 
resulted  in  the  ability  to  formulate 
products  with  lower  concentrations  of 
active  ingredients  and  higher  SPF 
values.  The  agency  also  recognizes  that 
final  product  testing,  and  not  the 
concentration  of  the  active  ingredients 
in  the  combination,  ensures  product 
effectiveness. 

Due  to  the  recent  advances  in 
sunscreen  formulation  and  the  data 
referenced  previously,  the  agency  is 
concerned  that  setting  minimum 
concentration  requirements  for  active 
ingredients  in  sunscreen  combination 
drug  products  could  subject  consumers 
to  unnecessary  levels  of  active 
ingredients,  llierefore,  the  agency  is 
only  requiring  the  maximum 
concentration  limits  in  §  352.10  for 
sunscreen  active  ingredients  when  used 
in  combination  with  another  sunscreen 
or  when  the  combination  is  used  with 
any  other  permitted  active  ingredient. 
However,  any  such  ingredient  used  in 
combination  with  one  or  more 
sunscreen  active  ingredients  must  be 
consistent  with  the  regulations  iu 
§  330.10(a)(4){iv),  i.e.,  each  of  the 
combined  active  ingredients  must  make 
a  contribution  to  the  claimed  effect,  the 
combining  of  active  ingredients  must 
not  decrease  the  safety  or  effectivesese 
of  any  individual  active  ingredient,  and 
the  combination  must  provide  rational 
concurrent  therapy  for  a  significant 
proportion  of  the  target  population. 


Although  the  agency  needs  assurance 
that  eadi  ingredient  is  contributing  to 
the  effectiveness  of  the  product,  it  does 
not  want  to  impose  unnecessary  testing 
requirements  on  sunscreen  product 
manufacturers.  Therefore,  the  agency  is 
removing  the  minimum  concentration 
requirement  for  sunscreen  active 
ingredients  proposed  in  §  352.20  and  is 
adding  the  requirement  that:  (1)  The 
concentration  of  each  active  sunscreen 
ingredient  used  in  a  combination 
product  must  be  sufficient  to  contribute 
a  minimum  SPF  of  not  less  than  2  to  the 
finished  product,  and  (2)  the  finished 
product  must  have  a  minimum  SPF  of 
not  less  than  the  number  of  the 
sunscreen  active  ingredients  used  in 
combination  multiplied  by  2. 

E.  Comments  on  Labeling  and  Testing 
Procedures  for  UVA  Sunscreen  Drug 
Products 

22.  la  the  simscreen  tentative  final 
monograph  (58  FR  28194  at  28232  and 
28233),  the  agency  proposed  to  allow 
claims  relating  to  "broad  spectrum 
protection"  or  "UVA  radiation 
protection"  for  simscreen  products:  (1) 
Containing  sunscreen  active  ingredients 
with  absorption  spectra  extending  to 
360  nm  or  above,  and  (2)  that 
demonstrate  meaningful  UVA  radiation 
protection  using  appropriate  testing 
procedures  to  be  developed.  The  agency 
received  numerous  comments 
concerning  such  claims  and  current 
scientific  evidence  implicates  UVA 
radiation  as  a  major  cause  of,  among 
other  things,  photoaging  of  the  skin 
(Refs.  17  through  20). 

In  the  Federu  Register  of  September 
16, 1996,  and  October  22, 1998,  the 
agency  proposed  a  specific  skin  damage 
and  premature  skin  aging  claim  for 
sunscreen  products  containing  specific 
concentrations  of  avobenzone  or  zinc 
oxide  based  upon  the  submission  of 
data  to  support  claims  of  UVA  radiation 
protection  in  such  products.  The  agency 
will  address  comments  pertaining  to 
measurement  of  UVA  radiation 
protection  in  sunscreen  products  and 
related  UVA  radiation  protection  claims 
in  a  future  issue  of  the  FedCTal  Register. 
Until  then,  UVA  labeling  may  continue 
in  accord  with  the  tentative  final 
monograph  and  its  amendments. 

F.  General  Comments  on  the  Labeling  of 
Sunscreen  Drug  Products 

23.  Several  comments  requested  that 
products  containing  sunscreen 
ingredients  as  an  adjunct  to  their  main 
purpose  (e^a^daUyimoisturiser  artt"^^'' 
lipstick  with  a  sunscreen)  be  considered 
"secondary  sunscreens"  (intended  only 
for  incidental  or  casual  sun  exposure), 
and  should  be  subject  to  different 
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labeling  requirements  from  "primary" 
sunscreen  products.  A  niunber  of 
comments  likewise  contended  that  some 
of  the  labeling  requirements  for  "beach" 
or  "primary"  sunscreen  products  are  not 
appropriate  for  "non-beach"  or 
"secondary"  sunscreen  products. 

For  example,  the  comments  stated 
that  neither  the  proposed 
"Recommended  Simscreen  Product 
Guide"  nor  any  other  references  to 
simbum  or  simbum  protection  should 
be  required  for  secondary  sunscreens. 
Some  suggested  that  the  warnings  be 
reduced  for  secondary  sunscreens  to  a 
statement  such  as  "For  external  use 
only,  keep  out  of  eyes.  Discontinue  use 
if  signs  of  irritation  appear."  One 
comment  recommended  that  the 
stat(9ment  of  identity  for  a  secondary 
simscreen  shoiUd  be  its  cosmetic 
function,  e.g.,  "moistiuizer."  Another 
recommended  stating  the  primary 
(cosmetic)  function  first,  then  the 
secondary  (drug)  function,  e.g., 
"moisturizing  ^ce  cream  with 

sunscreen  (or  with  SPF 

simscreen)." 

The  comments  also  suggested  that 
secondary  products  be  permitted  to  bear 
certain  labeling  claims  relating  to  aging, 
such  as  "Helps  reduce  the  chance  of 
skin  aging  caused  by  incidental  (or 
casual)  exposiure  to  the  s\m,"  or  "Helps 
reduce  prematine  aging  from  incidental 
(or  casual)  exposure  to  the  sun."  Some 
also  requested  the  option  of  being 
allowed  to  relate  skin  aging  claims 
directly  to  sun  exposure,  to  inform 
consumers  more  clearly  that  sun 
protection  is  not  the  primary  attribute  of 
the  product,  e.g.,  "Provides  moisture  to 
facial  skin  throughout  the  day  while 
protecting  facial  skin  from  skin  aging 
due  to  exposiue  to  sun."  Other 
comments  recommended  that  the 
proposed  "Sun  alert"  statement  or  other 
references  to  "skin  cancer"  or  other 
cancers  should  not  be  required  for 
secondary  products. 

On  the  other  hand,  the  agency  also 
received  comments  opposing  the  idea  of 
recognizing  "primary"  and  "secondary" 
or  "beach"  and  "non-beach"  categories 
of  sunscreen  products.  One  commMit 
stated  that  any  product  containing  a 
simscreen  for  the  piupose  of  protection 
from  the  Sim's  harmful  efiiects  should  be 
held  to  the  same  standards  as  other 
sunscreen  products.  Another  comment 
disagreed  widi  the  idea  of  allowing 
diffraent  sets  of  claims  for  "primary" 
and  "secondary"  products.  According  to 
this  comment,  claims  such  as  "Helps 
reduce  the  chance  of  skin  aging"  are 
drug  daims  and  should  be  regulated  as 
sudi.  mnally,.one  commuit  stated  that 
any  sunscreen  product  (primary  OT 
secondary)  must  have  an  SPF  of  15  to 


30  or  higher  to  provide  adequate 
protection,  whether  for  continuous 
beach  exposure  or  everyday  (incidental) 
sun  exposure. 

The  agency  agrees  that  all  sunscreen 
products  (whether  drug  only  or  drug- 
cosmetic)  should  be  held  to  the  same 
standards  (e.g.,  active  ingredient(8), 
testing  requirements,  and  labeling). 
Regardless  of  what  type  of  product  a 
consumer  chooses  for  sun  protection, 
the  essential  information  relevant  to  sun 
protection  is  the  same.  Thus,  to  ensure 
that  consumers  are  adequately  protected 
bom  overexposure  to  the  sun,  all 
products  intended  for  use  as  sunscreens 
should  have  similar  labeling 
requirements,  irrespective  of  their 
method  of  use  and  irrespective  of 
whether  the  sunscreen  use  is  considered 
primary  or  secondary  to  the  product 
Consistent  with  this  approach,  the 
agency  has  developed  uniform, 
streamlined  labeling  for  all  simscreen 
products  (see  sections  n.I  through  II.L  of 
this  document). 

The  agency  also  notes,  however,  that 
a  number  of  the  labeling  issues  raised  in 
these'comments,  including  the  issue  of 
the  "Recommended  Sunscreen  Product 
Guide,"  are  addressed  elsewhere  in  this 
document.  In  addressing  these  issues, 
the  agency  gave  careful  consideration  to 
the  wide  variety  of  products  marketed 
for  sunscreen  uses. 

Finally,  the  agency  notes  that  under 
the  recently  issued  standardized  OTC 
drug  product  labeling  format  (§  201.66 
(21  CFR  201.66)),  manufacturers  will 
not  be  allowed  to  commingle  drug  and 
cosmetic  claims  within  the  "Drug  Facts" 
portion  of  the  labeling. 

24.  One  comment  requested 
clarification  of  the  agency's  discussion 
of  the  term  "anti-aging"  as  a  claim  or  as 
part  of  a  trade  name  (58  FR  28194  at 
28287).  The  comment  was  concerned 
that  products  containing  no  sunscreen 
active  ingredients  and  no  sunscreen 
claims,  but  which  are  sold  under  "anti- 
aging"  trade  names,  would  be  subject  to 
regulation  undn  the  OTC  drug 
sunscreen  monograph. 

The  use  of  "anti-aging"  language  in  a 
product  that  made  no  sunscreen  claims 
and  contained  no  sunscreen  active 
ingredients  would  not,  as  the  comment 
asked,  cause  the  product  to  £bU  widiin 
the  scope  of  the  OTC  sunscreen  drug 
monograph.  Sudi  a  product  may, 
howevw,  be  subject  to  r^ulation  as  a 
drug  and  as  a  new  drug,  undw  section 
201(g)(1)  and  (p)  of  the  act,  (V  as  a 
cosmetic  under  section  201(i),  or  as  both 
a  drug  and  a  oosm^ic.  depending  iqx>n 
all -of  the  dicumstanoes  surrounding  its 
distribution.  A  product  that  is  marketed 
under  the  final  OTC  sunscreen  drug 
monograph,  but  which  uses  anti-aging 


language  in  the  labeling  to  suggest  or 
imply  an  unapproved  therapeutic  or 
physiologic  effect,  would  likely  be 
subject  to  regulatory  action  as  an 
unapproved  new  drug  (58  FR  28194  at 
28286  to  28287;  see  comments  37  and 
38  in  section  n.I  of  this  document). 

25.  Three  comments  contended  that 
the  terms  "natural,"  "non-chemical," 
and  "chemical  free"  are  Mse  and 
misleading  in  the  labeling  of  OTC 
sunscreen  drug  products.  The  comments 
requested  the  agency  to  restrict  the  use 
of  these  terms,  especially  for  sunscreen 
products  containing  titanium  dioxide 
and  zinc  oxide. 

Generally,  the  appropriateness  of 
these  terms  requires  case-specific 
analysis  to  determine  whether  their  use 
would  render  the  product  false  or 
misleading  in  any  particular  (see 
sections  502(a)  and  602(a)  of  the  act). 
The  agency  notes,  however,  that  the  use 
of  the  terms  "non-chemical"  and 
"chemical-free"  in  the  labeling  of  an 
OTC  sunscreen  drug  product,  to 
describe  the  ingredients  contained  in 
the  product,  is  likely  to  be  considered 
unacceptable.  Sunscreen  drug  products 
contain  active  (and  often  inactive) 
ingredients  that  have  been  obtained 
through  a  chemical  process,  or  that  have 
been  formulated  into  the  finished 
product  through  a  chemical  process. 
The  term  "natural"  is  more  likely  to 
require  context-specific  analysis, 
particularly  when  used  in  labeling  to 
describe  certain  cosmetic  aspects  or 
uses  of  a  sunscreen  product.  The  term 
"natural,"  however,  would  not  be 
permitted  to  appear  within  the  required 
OTC  drug  labeling  of  a  sunscreen 
product  and  is  not  considered  to  be 
interchangeable  with  any  of  the  final 
sunscreen  monograph  language. 

26.  Four  comments  opposed  any 
labeling  that  a  sunscreen  product  "does 
not  provide  UVA  protection," 
contending  that  FDA's  policy  does  not 
require  disclaimers  of  broader  purposes 
for  which  products  are  not  useful.  One 
comment  added  that  an  SPF  IS  product 
must  block  UVA  radiation  to  be 
effective  in  preventing  simbum. 

"Two  comments  argued  that  a 
"negative  warning"  would  be  useful  and 
necessary  to  warn  and  protect 
consumers  and  suggested  "Does  not 
provide  broad  spectrum  UVA 
protection,"  or  "Caution:  This  product 
does  not  provide  protection  from  the 
recognized  dangers  of  UVA  rays  Miiidi 
may  contribute  to  skin  canon  and  other 
chronic  sldn  disease." 

Labeling  should  primarily  direct 
consumers  towards  the  purposes  for 
which  a  product  is  considered  usefiiL 
However,  in  establishing  the  conditions 
for  the  safe  and  efiective  use  of  an  OTC 
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drug  product,  the  agency  also  must  take 
into  account,  among  other  things,  the 
context  in  which  a  product  is 
customarily  marketed  and  the  potential 
that  consimiers  may  use  the  product  for 
a  use  for  which  it  may  not  be  beneficial 
(see  sections  201  (n)  and  502(a)  of  the 
act;  §330. 10(a)(3)). 

With  these  factors  in  mind,  the  agency 
will  further  evaluate  whether  "negative 
warnings"  or  disclosure  statements  are 
needed  when  it  completes  the  UVA 
portion  of  the  sunscreen  monograph  in 
a  future  issue  of  the  Federal  Register. 
27.  Four  comments  contendedthat 
the  signal  words  "Indications"  and 
"Directions"  are  not  needed,  take  up 
valuable  label  space,  and  should  either 
not  be  required  or  be  optional, 
especially  for  sunscreen-containing  drug 
products  that  have  some  "traditional" 
cosmetic  uses  (e.g.,  lipsticks). 

The  agency  allows  the  signal  word 
"Use"  or  "Uses"  in  place  of 
"Indication"  or  "Indications."  This 
short  signal  word  is  useful  for 
consumers,  appropriate  for  dual  use 
products,  and  does  not  clutter  label 
space.  Likewise,  the  agency  concludes 
that  the  signal  word  "Directions"  is 
useful  for  consumers  and  does  not 
clutter  label  space  (64  FR  13254  at 
13264  to  13268,  March  17, 1999).  The 
agency  is  including  §  352.52(f)  in  this 
final  monograph  to  provide  labeling 
modifications  for  simscreen  products 
that  meet  the  small  package 
specifications  in  §  201.66(d)(10)  and  are 
labeled  for  use  on  specific  small  areas 
of  the  face  (e.g.,  lips,  nose,  ears,  and/or 
around  eyes).  These  products  include 
many  traditional  cosmetics  (e.g.,  lipstick 
or  eye  makeup)  that  may  contain 
simscreens.  lliese  products  will  be 
allowed  to  present  a  condensed  "Uses" 
section  and  may  omit  directions  for  use 
if  they  are  marketed  in  a  lipstick  form. 
28.  One  comment  requested  that  the 
monograph  include  professional 
labeling  for  both  UVB  and  UVA 
radiation  protection  to  assist  health 
professionals  to  select  appropriate 
products.  The  comment  recommended 
inclusion  of  the  absorption  spectrum  of 
each  simscreen  in  the  product  and 
suggested  that  the  labeling  include 
information  that  the  product:  (1) 
Protects  against  drug-induced 
photosensitization  reactions  induced  by 

UV  radiation  in  the  ranges nm  to 

nm.  and  (2)  other  truthful  and 


nonmisleading  statements  describing 
both  UVB  and  UVA  radiation  protection 
against  photosensitization  reactions. 

The  agency  did  not  propose 
professional  labeling  in  the  tentative 
final  monograph,  but  did  ask  for  data  to 
be  submitted  (58  FR  28194  at  28210  and 
28245).  No  data  were  received.  The 


agency  will  consider  including  this  type 
of  professional  labeling  in  the 
monograph  in  the  future  when  specific 
supportive  data  are  provided. 

G.  Comments  on  Sunscreen  Drug 
Products  With  High  SPF  Values 

29.  Numerous  comments  objected  to 
the  proposed  maximxmi  SPF  value  of  30 
for  OTC  simscreen  drug  products.  The 
comments  requested  either  that  the 
agency  adopt  no  limit  or  a  limit  of  SPF 
50,  for  the  following  reasons:  (1)  UV 
radiation  exposure  is  increasing  due  to 
both  Hfestyle  changes  and  depletion  of 
the  atmospheric  ozone  layer,  (2)  skin 
cancer  rates  are  increasing  and  there  is 
no  safe  threshold  to  prevent  cancer,  (3) 
people  using  an  SPF  30  simscreen  will 
have  slight  simbum  after  receiving  their 
30  MED  and  therefore  should  have 
available  sunscreens  with  higher  SPF 
values,  (4)  high  SPF  simscreens  are 
needed  for  extremely  sun-sensitive 
people  during  periods  of  unavoidable 
intense  or  lengthy  sun  exposure,  and 
because  of  less  than  ideal  usage  by 
consumers  due  to  misjudging  of  their 
skin  type  and/or  inadequate/infi^quent 
application,  (5)  there  is  a  significant 
variation  of  skin  types,  sensitivities,  and 
UV  radiation  exposures  among  people, 
(6)  formulation  techniques  can  increase 
SPF  values  without  necessarily 
increasing  ingredient  concentrations,  (7) 
current  information  does  not  support  an 
association  between  high  SPF  products 
and  safety  concerns,  and  (8)  high  SPF 
products  provide  for  greater  relative 
exposure  times  and  decreased  UV 
radiation  transmission.  Three  comments 
(Refs.  21,  22,  and  23)  submitted 
supporting  data. 

Some  comments  stated  that  "High 
SPF"  (i.e.,  above  SPF  30)  products  are 
on  the  market  and  used  by  consumers, 
and  that  limiting  SPF  values  would 
stifle  sunscreen  product  development 
and  preventative  health  benefits.  Other 
comments  argued  that  sunscreens  with 
high  SPF  values  provide  increased 
protection  from  ultraviolet  radiation 
effects  such  as 

photoimmunosuppression  and  are 
needed  by  those  with  "dermatological 
problems." 

In  contrast,  some  comments 
supported  the  agency's  proposal  to  limit 
SPF  values  to  30  to  stop  the  promotional 
"bidding  war"  or  "horsepower  race." 
Another  conunent  contended  that  real 
consumer  benefit  is  achieved  through 
appropriate  balance  of  SPF, 
substantivity,  UVA  radiation  protection, 
irritation  potential,  and  cost,  whereas 
SPF  values  above  30  provide  only 
"incremental  benefit"  and  an 
unnecessary  increase  in  drug  exposure. 


The  data  provided  by  the  comments 
in  support  of  allowing  numerical  values 
above  30  were  of  only  limited  useTData 
from  a  field  survey  of  62  sunbathers  on 
Miami's  South  Beach  during  July  1993 
(Ref.  21)  did  not  provide  any  reliable 
conclusions  on  the  frequency  or  extent 
of  solar  overexposure  by  light-skinned 
individuals  or  a  benefit  provided  by 
sunscreen  products  with  an  SPF  value 
above  30  as:  (1)  The  sample  size  was 
small  and  the  survey  population  did  not 
represent  a  random  sample,  (2)  the  MED 
wsis  not  determined  under  controlled 
conditions  or  standardized  procedure, 
and  (3)  full-day  UVB  radiation  exposure 
was  based  on  crude  extrapolation  of 
weather  data. 

Data  from  MED  determinations  on 
1,332  people  with  skin  types  I,  H,  and 
m,  and  UV  radiation  data  for  the  month 
of  June  1974  in  5  cities  in  the  United 
States  (Ref.  22),  support  the  contention 
that  a  sizeable  population  may  exist  that 
is  at  risk  to  more  than  30  MED's  of  UV 
radiation  per  day,  However,  the  data  are 
insufficient  for  extrapolation  to  the 
general  population.  The  small  sample 
size  in  this  study  limits  the  sensitivity 
of  the  study  and  the  study  population 
did  not  represent  a  random  sample. 

Finally,  data  from  animal  studies  (Ref. 
23)  showed  that:  (1)  Limiting  sunscreen 
protection  to  SPF  30  may  not  be  prudent 
if  UV  radiation  damage  is  not  related  to 
SPF;  (2)  a  greater  amount  of  sunscreen 
is  needed  to  completely  inhibit  some  of 
the  nonerjrthemogenic  damage  caused 
by  UV  radiation,  and  (3) 
nonerythemogenic  effects  (e.g., 
photoinununosuppression)  occur  writh 
suberythemal  doses  of  UV  radiation  (as 
can  be  obtained  with  the  use  of  low  or 
high  SPF  sunscreens).  While  the  agency 
agrees  that  higher  SPF  values  may 
provide  for  greater  relative  exposure 
times,  the  SPF  test  is  not  the  appropriate 
measurement  of  protection  from 
nonerythemogenic  damage  because  SPF 
is  only  a  measure  of  erjrthema.  The 
agency  finds  that  the  data  from  these 
studies  were  not  sufficient  to  either 
support  or  dismiss  limiting  the 
maximum  SPF  value  in  this  final  rule. 
The  agency  continues  to  agree  with 
the  comments  about  overall  increases  in 
both  UV  radiation  exposure  (58  FR 
28194  at  28223),  skin  cancer  rates  (58 
FR  28194  at  28227),  and  the  variation  of 
skin  types,  sensitivities,  and  UV 
radiation  exposures  among  people  (58 
FR  28194  at  28222).  The  agency  also 
agrees  with  the  comment  diat  a  person 
using  an  SPF  30  sunscreen  could  have 
a  sli^t  sunburn  after  being  exposed  to 
thefr  30  MED  (i.e.,  after  their  skin 
receives  a  MED).  However,  the  agency 
continues  to  believe  that  an  SPF  30 
sunscreen  product  provides  adequate 


Federal  Register /Vol.  64.  No.  98 /Friday.  May  21.  1999 /Rules  and  Regulations 


27675 


protection  for  the  majoiity  of  consumers 
even  under  extreme  conditions,  less 
than  ideal  usage,  or  in  varying  weather 
conditions  (58  FR  28194  at  28225). 

On  the  odier  hand,  the  agency  is  also 
aware  that  many  OTC  sunscreen 
products  with  SPF  values  above  30  are 
currently  marketed  and  are  increasingly 
used  by  consumers.  Numerous 
comments  from  health  professionals, 
consiuners,  and  industry  provide  actual 
use  information  in  support  of  SPF 
values  above  30  for  what  may  be  a 
substantial  number  of  svm-sensitive 
people  in  this  country.  Further,  as 
numwous  comments  noted:  (1)  lliere  is 
a  lack,  of  data  to  correlate  hi^er  than 
SPF  30  sunscreen  products  with 
corresponding  safety  problems,  and  (2) 
modem  formulation  techniques  have 
resulted  in  higher  SPF  values  using 
lower  active  ingredient  concentrations. 

Because  of  the  numerous  concerns 
from  health  professionals,  new  data  to 
support  the  need  for  SPF  values  above 
30,  and  the  lack  of  data  concerning 
safety  problems  with  such  SPF  values, 
the  agency  concludes  that  OTC 
simscreen  drug  products  with  SPF 
values  above  30  should  be  available  for 
those  s\in-sensitive  consumers  who 
require  such  products  based  upon 
personal  knowledge  of  their  skin's 
susceptibility  to  sunburn,  experience 
with  specific  products,  planned  sun 
exposiue,  or  the  recommendation  of  a 
health  professional.  The  agency  agrees 
with  the  comments  that  higher  SPF 
values  generally  can  provide  for  greater 
relative  exposure  times  and  decreased 
UV  radiation  transmission.  However, 
the  agency  continues  to  believe  that  the 
additional  sunburn  protection  provided 
by  an  SPF  30  sunscreen  and,  e.g.,  an 
SPF  50  simscreen  (i.e.,  about  a  1.3 
percent  increase  in  absorption  of 
erythemal  UV  radiation)  is  extremely 
small  for  most  people.  The  agency  is 
also  concerned  about  the  ability  of 
ciirrent  testing  methods  to  accurately 
and  reproducibly  determine  SPF  values 
for  hi^  SPF  products  (see  section  U.M, 
comment  53  of  this  document).  In 
addition,  nonlinearity  of  the  SPF  rating 
system  is  a  concept  difficult  to  explain 
in  the  limited  space  on  a  product  label. 
Therefore,  the  agency  concludes  that  the 
label  SPF  declaration  for  simscreens 
with  SPF  values  above  30  should  be 
limited  to  one  collective  term,  which 
appears  in  §  352.50(a)  of  this  document 
as  follows:  "For  products  with  SPF 
values  over  30.  "SPF  30"  (select  one  of 
the  following:  "plus"  or  "+").  Any 
statement  accompanying  the  marketed 
product  that  states  a  specific  SPF  value 
above  30  or  similar  language  indicating 
a  person  can  stay  in  the  sun  more  than 
30  times  longer  than  without  sunscreen 


will  cause  the  product  to  be  misbranded 
under  section  502  of  the  Federal  Food, 
Drug,  and  Ckismetic  Act  (the  act)." 

Numoous  comments  from 
dermatologists  asked  that  a  specific  SPF 
50  product  be  allowed  to  remain  on  the 
maricet  because  it  is  needed  for  the 
"ultrasensitive  patient"  and  for  patients 
with  "dermatological  problems."  The 
agency  has  previously  discussed  the  use 
of  high  SPF  sunscreen  drug  products  to 
protect  consumers  with  photosensitivity 
diseases  (58  FR  28194  28225)  and  the 
need  to  provide  data  for  such  uses  (see 
section  n.F,  comment  28  of  this 
document)  as  the  absorption  spectrum 
of  a  specific  product,  not  necessarily  the 
SPF,  may  be  the  more  clinically 
significant  factor  for  such  people. 

As  discussed  previously  in  this 
comment  29  of  section  n.G  of  this 
document,  the  agency  has  concluded 
that  the  use  of  SPF  label  values  above 
30  in  OTC  drug  products  is  not 
supported  at  this  time.  The  agency, 
however,  invites  interested  persons  to 
continue  developing  the  test  methods 
needed  to  measure  high  SPF  values,  and 
to  submit  the  data  in  support  of  such 
methods  to  FDA.  If  test  methods  are 
developed,  the  agency  also  invites 
interested  persons  to  consider  proposed 
methods  for  communicating  in  labeling 
the  level  of  protection  associated  with 
high  SPF  values  (given  the  nonlinear 
nature  of  the  SPF  rating  system).  These 
and  other  well-supported  improvements 
to  the  methodology  for  accurately  and 
reproducibly  measiuing  SPF  values  will 
be  addressed,  as  appropriate,  in  bitare 
issues  of  the  Federal  Register.  Until 
then,  OTC  simscreen  drug  products  are 
permitted  to  be  labeled  with  SPF  values 
no  higher  than  "30+"  or  "30  plus." 

Finally,  the  agency  does  not  agree 
with  the  argiunent  that  limiting  SPF 
values  would  stifle  sunscreen  product 
development  and  preventative  health 
benefits.  Undue  emphasis  for  simbiun 
protection  should  not  be  placed  upon 
SPF  value  alone  (i.e.,  "single  focus 
products").  As  noted  by  another 
comment,  consumer  benefit  is  achieved 
through  appropriate  balance  of  several 
factors,  including  substantivity,  UVA 
radiation  protection,  and  irritation 
potential. 

H.  Comments  on  Water  Resistant 
Labeling  and  Testing  for  Sunscreen 
Drug  Products 

30.  One  comment  agreed  and  several 
disagreed  with  proposed 
§  352.52(e)(2)(iii)  and  (e)(3)(iii) 
concerning  sweat  resistant  claims  based 
upon  water  resistance  testing  instead  of 
a  specific  sweat  resistance  test.  One 
comment  submitted  data  from  two 
sweat  resistance  studies  and  two  water 


resistance  studies  (Ref  24)  utilizing 
methods  proposed  by  the  Panel  in  the 
ANFRM  (43  FR  38206)  and  involving  a 
total  of  117  subjects.  The  comment 
concluded  that  the  water  resistance  test 
is  less  stressful  than  the  sweat  resistance 
test. 

The  agency  does  not  find  the  data 
submitted  in  the  studies  sufficient  to 
support  the  comment's  contention.  The 
studies  each  comprised  distinct  subject 
populations  and  addressed  a  single 
variable,  i.e.,  the  effect  of  water 
exposure  or  induced  sweating  on  a 
product's  SPF.  Therefore,  a  comparison 
of  mean  SPF  values  across  studies  is  not 
the  appropriate  measure  of  relative 
"stress"  associated  with  these  variables. 
The  agency  believes  that  a  randomized, 
two-period  crossover  study  design  in  a 
single  patient  population  would  better 
have  addressed  the  comment's 
contention.  Further,  the  Panel's  sweat 
and  water  resistance  protocols  provide 
qualitative  information  and  were  not 
designed  to  provide  comparative 
assertions  requiring  valid  statistical 
inferences.  Thus,  the  agency  is  allowing 
water  and  sweat  resistant  claims  based 
upon  the  water  resistance  test 
procedures  in  §  352.76  of  this 
document. 

31.  One  comment  contended  that  the 
"water  resistant"  labeling  proposed  in 
§  352.50(b)(1)  and  (c)(1)  should  not  be 
required  for  products  labeled  or 
purchased  for  uses  other  than 
swimming  or  bathing. 

The  agency  notes  that  the  water 
resistance  statements  referenced  by  the 
conunent  were  not  required  imless  the 
manufact\uer  wished  to  make  water 
resistant  claims  in  the  labeling  of  its 
sunscreen  products.  This  final  rule  also 
will  not  require  a  manufecturer  to  make 
a  water  resistance  claim  for  its 
sunscreen  product,  even  if  the  product 
is  determined  to  be  water  resistant. 
However,  a  manufacturer  wishing  to 
make  water  resistance  claims  must 
comply  with  §§  352.50(b)  or  (c)  and 
352.52(b)(l)(ii)  or  (b)(l)(iii)  of  this 
document,  as  applicable  for  "water 
resistant"  or  "very  water  resistant" 
products. 

32.  Several  comments  urged  the 
agency  to  return  to  the  "waterproof 
and  "water  resistant"  label  claims 
proposed  by  the  Panel  and  to  limit  the 
labeled  SPF  value  to  only  the  SPF  after 
water  resistance  testing.  Another 
comment  requested  only  general 
guidelines  for  claims  such  as  "water 
resistant"  or  "sweat  resistant"  on  the 
basis  that  such  claims  reflect  the 
inherent  characteristics  of  specific 
formulations  and  not  sunscreen 
ingredients. 
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The  agency  thoroughly  discussed  use 
of  the  tenns  "waterproof*  and  "water 
resistant"  in  the  tentative  final 
monograph  (58  PR  28194  at  28228).  The 
comments  did  not  present  any 
arguments  or  data  that  the  agency  did 
not  previously  consider.  In  addition,  the 
agency  points  out  that  performance 
claims  such  as  these  for  OTC  simscreen 
drug  products  are  based  on  final 
product  formulation. 

The  agency  agrees  with  the  comments 
that  the  more  relevant  SPF  value  for 
products  labeled  "water  resistant"  or 
"very  water  resistant"  is  the  SPF  value 
of  the  final  product  formulation 
following  water  resistance  testing. 
Therefore,  in  this  document  the  agency 
is  limiting  the  SPF  label  declaration  to 
the  SPF  after  water  resistance  testing 
and  is  modifying  the  testing  procedures 
in  §  352.76  to  reflect  deletion  of  the 
proposed  dual  SPF  testing  requirement 
for  sunscreen  products  with  water 
resistant  claims. 

33.  Two  comments  suggested  that 
"water  resistant"  labeling  be  permitted 
for  drug  products  retaining  at  least  80 
percent  of  their  SPF  value  after  static 
testing  in  pools  and  that  any  product 
meeting  this  criterion  could  also  be 
labeled  "sweat  proof."  The  comments 
further  suggested  that  the  term  "very 
water  resistant"  should  be  permitted  for 
products  retaining  90  to  98  percent  of 
their  SPF  after  testing. 

The  agency  disagrees  with  the 
conunents.  Simple  immersion  provides 
neither  an  aqueous  shear  stress  nor 
thermal  challenge,  and  thus  is  an 
inadequate  assessment  of  water 
resistance.  In  addition,  no  justification 
was  offered  for  the  respective  threshold 
values  of  80  percent  and  90  to  98 
percent. 

34.  Several  conunents  contended  that 
the  water  resistance  testing  procedines 
in  §  352.76  should  be  amended  to  allow 
for  continuation  of  the  water  exposure 
regimen  beyond  the  80  minute  total  and 
suggested  that  the  "very  water  resistant" 
claim  be  expanded  beyond  80  minutes 
for  products  meeting  such  testing 
requirements.  One  comment  provided 
data  (Ref.  24)  to  support  extended  water 
resistance  claims.  Another  conmient 
also  proposed  a  testing  protocol  (Ref. 
25)  for  an  additional  claim  of 
"rubproof '  or  "abrasion  proof." 

The  agency  does  not  concin  with  an 
expansion  of  the  "very  water  resistant" 
claim.  Although  data  submitted  by  the 
comment  (Ref.  24)  show  that  under 
testing  conditions  products  may  retain 
their  SPF  values  for  up  to  270  minutes 
of  water  exposure,  no  usage  data  were 
presented  to  refute  the  Panel's 
determination  of  an  80  minute  upper 
exposure  limit  (58  FR  28194  at  28277). 


In  addition,  the  agency  believes  that  for 
consiuners  to  compare  products  with 
multiple  performance  characteristics,  a 
labeling  claim  of  "very  water  resistant" 
is  best  supported  by  a  uniform  testing 
standard.  Should  the  agency  receive 
data  in  the  future  indicating  customary 
usage  patterns  in  excess  of  80  minutes 
of  water  exposure,  it  will  reconsider  this 
limit. 

35.  One  comment  disagreed  with  the 
agency's  proposal  in  the  tentative  final 
monograph  (58  FR  28194  at  28278)  that 
manufacturers  determine  the  waiting 
periods  for  the  most  effective  use  of 
their  sunscreen  products  (i.e.,  the  time 
between  application  and  exposure  to  the 
sun  or  water,  if  applicable).  This 
information  would  then  be  included  in 
the  directions  for  the  product.  The 
conunent  asserted  there  is  no  reason  to 
require  a  "time  versus  efficacy"  study 
for  every  simscreen  formula  because 
studies  show  that  products  maintain 
their  efficacy  for  up  to  8  hours. 

In  the  tentative  final  monograph,  the 
agency  did  not  propose  a  specific 
method  or  testing  procedine  for  the 
determination  of  a  proper  waiting 
period  because  of  the  variation  in 
sunscreen  product  dosage  forms  and 
formulations.  Instead,  the  agency 
allowed  manufactiners  to  make  this 
determination.  However,  the  agency  did 
propose  in  §  352.52(d)(2)  that  a  waiting 
period  before  sun  or  water  exposure,  if 
applicable,  be  included  in  the  labeling 
of  simscreen  products  for  their  most 
effective  use.  In  this  final  rule,  the 
agency  has  included  the  requirement  for 
a  waiting  period  in  the  sunscreen 
product  application  statement  in 
proposed  §  352.52(d)(1)  for  the  reasons 
stated  in  the  tentative  final  monograph 
(58  FR  28278).  The  agency  continues  to 
allow  the  manufacturer  to  determine 
both  the  necessity  for  this  statement 
(based  on  the  product's  formulation  and 
dosage  form)  and  how  the  waiting 
period,  if  applicable,  is  determined. 

/.  Comments  on  Indications  for 
Sunscreen  Drug  Products 

36.  One  comment  urged  the  agency  to 
more  strongly  state  the  effectiveness  of 
simscreens  (a  specific  claim  was  not 
suggested).  The  conmient  cited  a 
controlled  study  of  a  broad  spectrum, 
SPF  17  sunscreen  on  431  Caucasian 
subjects  over  one  summer  in  Australia 
(Ref.  26).  The  study  showed  that  the 
group  using  the  sunscreen  had 
significantly  fewer  solar  keratoses  and 
more  remissions  than  the  control  group. 
Another  comment  expressed  concern 
that  use  of  the  term  "help  prevent  skin 
damage"  may  mislead  consumers  to 
think  that  these  products  prevent  skin 
cancer  and  premature  skin  aging. 


The  agency  agrees  that  solar  keratoses 
are  a  clinical  sign  of  skin  damage. 
However,  although  sunscreens  are 
associated  with  a  statistically  significant 
decrease  in  solar  keratoses  after  1  or  2 
years,  the  solar  keratoses  reduction  in 
this  study  was  small  and  neither  the 
clinical  nor  biological  significance  of 
this  reduction  has  been  established. 
Most  solar  keratoses  never  become  skin 
cancers  and  typically  resolve 
spontaneously  (Refs.  27  and  28). 

Because  of  the  wide  variability 
possible  in  the  formiUation  of  sunscreen 
products,  not  all  simscreen  products  are 
identical  in  their  UV  radiation 
absorption  characteristics.  Simscreen 
products  may  contain  active  ingredients 
that  absorb  in  different  regions  of  the 
UVB  radiation  spectrum  (the  primary 
cause  of  sunburn)  or  absorb  in  both  the 
UVB  and  different  regions  of  the  UVA 
radiation  spectrum.  Therefore,  even  the 
degree/type  of  UV  radiation  protection 
reported  in  one  study  using  a  specific 
sunscreen  formulation  may  not  be 
relevant  to  all  possible  sunscreen 
products  within  the  scope  of  this  final 
monograph.  Further,  the  agency  does 
not  believe  that  it  is  prudent  to 
extrapolate  claims  for  skin  cancer  or 
skin  aging  based  upon  a  test  designed  to 
only  measure  er3rthema  (i.e.,  the  SPF 
test). 

The  agency  has  reviewed  information 
concerning  the  mechanisms  of  skin 
cancers  and  photoaging.  UV  radiation 
appears  to  have  a  dual  role  in  the 
induction  of  skin  cancers  as  it  can  cause 
several  varieties  of  direct  DNA  damage 
(Refs.  23  and  29  through  32)  plus 
suppress  the  immune  response  to 
developing  skin  cancers  (Refs.  33 
through  37).  This  immune  suppression 
may  be  a  critical  variable  as  skin 
cancers,  unlike  other  cancer  types, 
evoke  a  strong  immune  response 
(especially  by  Langerhans  cells  and  T- 
lymphocytes)  (Ref.  38).  In  photoaging, 
there  are  multiple  sites  in  tiie  skin  that 
can  be  damaged  by  UV  radiation  (Ref. 
17).  For  example,  recent  studies  support 
the  concept  that  specific  UV  radiation- 
induced  enz3mies  (i.e.,  matrix 
metalloproteinases)  can  mediate 
connective  tissue  damage  and  result  in 
the  premature  aging  effects  seen  in  skin 
exposed  to  UV  radiation  (Refs.  19  and 
20).  These  data  also  suggest  that  these 
mechanisms  of  carcinogenesis  and 
photoaging  can  occur  from  doses  of  UV 
radiation  below  that  required  to  produce 
sunburn  (i.e.,  suberythemal  doses). 
Thus,  even  if  no  sunburn  has  occurred 
with  the  use  of  a  sunscreen,  the 
consumer  cannot  assume  that  sun- 
induced  skin  damage  that  might 
contribute  to  the  eventual  development 
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of  skin  cancer  or  signs  of  photoaging  has 
not  occurred. 

The  agency  agrees  with  the  comment 
that  terms  such  as  "help  prevent  skin 
damage"  may  mislead  consumers  to 
think  that  sunscreen  use  alone  will 
prevent  skin  cancer  and  premature  skin 
aging.  However,  the  agency  believes  that 
an  appropriate  statement  can  be  used  to 
inform  consiuners  that  sunscreens  may 
reduce  the  risks  of  skin  aging,  skin 
cancer,  and  other  harmful  effects  from 
the  sun  when  used  in  a  regular  program 
that  includes  limiting  sun  exposure  and 
wearing  protective  clothing  (see  section 
n.L,  comment  51  of  this  docimient). 

37.  Several  comments  expressed 
concern  that  the  statements  "Allows 
you  to  stay  in  the  sim  up  to  (insert  SPF 
of  product  up  to  30)  times  longer  than 
without  simscreen  protection"  and 
"Provides  up  to  (insert  SPF  of  product 
up  to  30)  times  your  natural  protection 
firom  sunburn"  in  proposed 
§  352.52(b)(l)(iii)  and  (b)(l)(iv)  may 
mislead  consumers  as  to  the  amount 
and  degree  of  protection  simscreen 
products  provide.  The  comments  were 
concerned  that  this  message  will  convey 
a  more  expansive  meaning  than 
intended  and  that  consumers  might  be 
misled  about  how  long  they  can  stay  in 
the  sun  without  risking  any  sun- 
induced  skin  injury.  One  comment 
expressed  additional  concern  because 
the  SPF  value  is  only  a  laboratory  test 
of  a  few  minutes  duration. 

One  comment  also  objected  to  the 
unqualified  use  of  terms  such  as 
"shields  firom,"  "protects  from," 
"filters"  or  "screens  out"  the  "sim's 
rays,"  "sun's  harsh  rays,"  or  "sun's 
harmful  rays"  to  "help  prevent  skin 
damage"  proposed  in  §  352.52(b)(l)(v) 
and  (b)(l)(vi).  The  comment  expressed 
concern  that  these  unqualified  terms 
could  imply  complete  protection  firom 
the  sun's  harmful  rays  and  may  mislead 
consimiers  by  inducing  a  false  sense  of 
seciuity  when  using  simscreen 
products. 

As  discussed  in  section  n.I,  comment 
36  of  this  document,  the  agency  believes 
that  sunscreen  use  alone  will  not 
prevent  all  of  the  possible  harmful 
effects  due  to  the  sun.  Variation 
between  individuals,  UV  radiation 
absorption  and  substantivity  of 
simscreen  products,  exposure 
conditions,  and  conditions  of  use 
cannot  promise  a  precise  result  for  each 
individual.  Thus,  the  agency  agrees  that 
these  statements  could  provide  the 
wrong  message  and  a  false  sense  of 
security  to  some  consumers.  The  agency 
therefore  is  not  including  proposed 
§352.52(b)(l)(iii)  through  (b)(l){vi)  in 
this  final  rule  and  considers  these  and 
similar  statements  to  be  nonmonograph. 


For  the  same  reasons,  the  agency  also 
considers  extended  wear  claims 
concerning  a  specific  number  of  hours 
of  "protection"  (or  similar  terminology] 
or  an  absolute  claim  such  as  "all-day 
protection"  to  be  nonmonograph. 
Instead,  the  agency  is  including  an 
accurate,  simpler,  and  less  confusing 
indication  statement  in  this  final  rule 
using  two  buUeted  statements  under  the 
"Uses"  heading,  as  follows:  "[bullet] 
helps  prevent  sunburn"  and  "[bullet] 
higher  SPF  gives  more  sunburn 
protection".^ 

38.  Several  comments  contended  that 
terms  such  as  "skin  aging," 
"wrinkling,"  "premature  skin  aging,"  or 
"photoaging"  should  be  permitted  as 
indications  for  sunscreens,  especially  if 
protection  is  provided  in  the  UVA  n 
(320  to  340  nm)  radiation  region.  One 
comment  suggested  that  a  label  claim 
such  as  "Helps  reduce  the  chance  of 
skin  aging  caused  by  incidental  (or 
casual)  exposure  to  the  sun"  may  help 
to  further  position  the  product  as  a 
cosmetic  for  consumers.  The  comment 
also  suggested  an  indication  statement: 
"Excessive,  chronic  sun  exposure  can 
lead  to  premature  photoaging  of  the 
skin,  characterized  by  drying,  wrinkling 
and  thinning  of  the  skin.  Regular  use  of 
a  sunscreen  can  help  protect  against  this 
condition." 

The  agency  discussed  the  use  of  terms 
such  as  "skin  aging,"  "wrinkling," 
"premature  skin  aging,"  or 
"photoaging"  on  sunscreen  products  in 
the  tentative  final  monograph  (58  FR 
28194  at  28236  and  28287).  As 
discussed  in  the  response  to  comments 
36  and  37,  the  agency  has  determined 
that  the  labeling  should  describe  the 
product's  use  in  preventing  sunburn.  A 
more  expansive  set  of  indications  is 
currently  unsupported.  The  agency 
notes,  however,  that  the  final  "Sun 
alert"  statement  (discussed  in  section 
n.L,  comment  51  of  this  document)  does 
provide  the  consumer  with  information 
about  the  role  of  sunscreens  in  reducing 
skin  aging,  in  a  context  that  ensures  that 
the  information  will  not  be  misleading. 
The  agency,  however,  is  continuing  to 
consider  whether  certain  sunscreens 
may  provide  protection  against 
photoaging  (58  FR  at  28287)  andlias 
discussed  this  in  tentative  final 
monograph  amendments  for  certain 
sunscreens  containing  avobenzone  or 
zinc  oxide  based  upon  specific  data 
submitted  to  the  agency  (see  section  n.E, 
comment  22  of  this  document).  The 
agency  will  evaluate  this  issue  further 
when  it  completes  the  UVA  portion  of 
the  sunscreen  monograph,  in  a  future 
issue  of  the  Federal  Register. 


>  See  §  201.66(b)(4) 


39.  Several  comments  contended  that 
the  extensive  labeling  proposed  in  the 
tentative  final  monograph  was 
excessive.  For  environmental  concerns, 
the  comments  objected  to  the  use  of 
extra  packaging  materials  as  a  method  of 
including  added  labeling.  One  comment 
disagreed  with  the  need  for  a  specific 
statement  of  product  indications  on 
individual  units  of  non-beach  products 
properly  labeled  with  an  SPF  value,  and 
cited  limitations  on  labeling  space.  The 
comment  suggested  that  manufacturers 
be  given  the  option  to  provide  off- 
package  information  at  the  point-of-sale 
rather  than  be  required  to  place  the 
statement(s)  on  each  individual  unit  of 
the  product. 

To  balance  the  environmental  and 
regulatory  concerns,  the  agency  has 
streamlined  labeling  in  this  final 
monograph  by  significantly  reducing  the 
amount  of  required  labeling  and  making 
optional  other  labeling  that  was 
proposed  as  required  in  the  tentative 
fin^  monograph.  The  agency  is  also 
including  §  352.52(f)  in  this  final 
monograph  to  provide  for  additional 
labeling  accommodations  for  sunscreen 
products  that  meet  the  small  package 
specifications  in  §  201.66(d)(10)  and  are 
labeled  for  use  on  specific  small  areas 
of  the  face  (e.g.,  lips,  nose,  ears,  and/or 
around  eyes)  (see  section  IV,  comment 
6  of  this  document). 

/.  Comments  on  Warnings  for  Sunscreen 
Drug  Products 

40.  One  comment  asked  the  agency  to 
permit  reduced  warning  statements  for 
lip  balm  products  containing  sunscreens 
based  on  their  safe  market  history.  The 
comment  argued  that  lip  balms  are  not 
applied  to  the  eye  area,  and  thus 
extensive  eye  warnings  are  not  required. 
Two  comments  cited  the  long  history  of 
safe  use  of  lipstick  products  containing 
sunscreens  and  suggested  the  reduced 
warning,  "Discontinue  use  if  signs  of 
irritation  appear." 

The  agency  discussed  its  rationale  for 
proposing  an  eye  warning  for  sunscreen- 
containing  lip  balms  in  comment  52  of 
the  tentative  final  monograph  (58  FR 
28194  at  28229  to  28232).  noting  that 
some  lip  balms  could  be  used  on  other 
areas  of  the  face.  However,  the  agency 
has  received  neither  data  concerning 
adverse  reactions  due  to  the  use  of 
sunscreen-containing  lip  balms  near  the 
eyes,  nor  information  that  such  products 
are  normally  used  in  the  eye  area.  These 
products  also  are  consistent  with  the 
factors  described  in  the  final  OTC  ^ 

standardized  content  and  format 
labeling  rule  (64  FR  13254  at  13270)  for 
considering  additional  labeling 
modifications.  Accordingly,  this  final 
monograph  allows  sunscreen-containing 
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lipsticks  to  omit  the  eye  warning  in 
proposed  §  352.52(c)(l)(i).  As  discussed 
in  Section  II.J.  comment  42  of  this 
document,  the  wording  of  this  warning 
is  modified  in  this  final  monograph.  For 
lip  balms,  the  agency  expects  to  adopt 
the  same  modification  when  it  issues 
the  final  monograph  on  OTC  skin 
protectant  drug  products. 

The  proposed  warning  in 
§352.52(c)(l)(iii)  is  now  stated  as  a 
bullet  under  the  "Stop  use  and  ask  a 
doctor  if  subheading  as  follows: 
"[bullet]  rash  or  irritation  develops  and 
lasts."  This  warning  appears  in 
§  352.52(c){l)(ii)  in  this  document. 
Finally,  lipsticks  (and  lip  balms,  which 
will  be  addressed  in  the  final 
monograph  on  OTC  skin  protectant  drug 
products)  will  not  be  required  to  bear 
the  "For  external  use  only"  warning. 
Accordingly,  in  this  final  monograph, 
§  352.52(c)(2)  allows  lipsticks  to  omit 
the  warning  in  §  201 .66(c)(5)(i). 

41.  One  comment  requested  that  an 
eye  irritancy  warning  need  not  be 
required  for  products  that  contain 
titanium  dioxide  as  the  sole  active 
ingredient.  The  comment  stated  that 
titaniimi  dioxide  is  an  inert  inorganic 
oxide  (and  thus  is  chemically  distinct 
from  all  other  Category  I  simscreen 
active  ingredients,  which  are  organic 
compounds)  and  is  an  FDA  approved 
color  additive  for  the  eye  area  in  both 
drugs  and  cosmetics.  The  conunent 
argued  that  determination  of  eye 
irritancy  should  be  based  on  total 
product  formulation.  A  second 
comment  concurred  that  the  labeling  for 
inorganic  sunscreens,  which  are  not  eye 
irritants,  should  be  differentiated  from 
organic  sunscreens,  which  may  be 
irritants  in  the  eye. 

The  agency  agrees  that  the  eye 
warning  (proposed  in  §  352.52(c)(l)(ii)) 
is  based  on  totsd  formulation,  not  simply 
presence  of  an  ingredient.  The  agency's 
rationale  was  discussed  in  comments  52 
and  62  of  the  tentative  final  monograph 
(58  FR  28194  at  28229  to  28232  and 
28241).  Accordingly,  this  final 
monograph  requires  all  sunscreen- 
containing  drug  products  to  bear  the  eye 
warning  in  §352.52(c)(l)(i).  Only 
products  formulated  as  a  lipstick  (and 
lip  balms,  which  will  be  addressed  in 
the  final  monograph  on  OTC  skin 
protectant  drug  products)  may  omit  this 
warning  (see  §  352.52(c)(3)  of  this 
document).  The  agency  will  consider 
omitting  the  eye  warning  requirement 
for  a  particular  formulation  if  data 
submitted  in  an  NDA  deviation 
(§  330.11  (21  CFR  330.11))  from  the 
sunscreen  monograph  demonstrate  it  is 
not  an  eye  irritant. 

42.  One  comment  suggested  restating 
the  proposed  warnings  in  §  352.52(c)(1) 


more  concisely,  as  follows:  "For 
external  use  only.  Keep  out  of  eyes.  If 
contact  occitts,  rinse  thoroughly  with 
water.  If  irritation  or  rash  occurs, 
discontinue  use.  Consult  a  doctor  if 
problem  persists." 

Since  the  tentative  final  monograph 
was  published,  the  agency  has 
published  a  final  rule  revising  the 
format  and  content  requirements  for 
OTC  drug  product  labeling  (64  FR 
13254).  Section  201.66(c)(5)(i)  requires 
the  warning  "For  external  use  only"  for 
aU  topical  drug  products  not  intended 
for  ingestion.  Therefore,  it  is  not 
necessary  to  state  that  warning  in  this 
document  and  the  warning  in  proposed 
§  352.52(c)(l)(i)  is  not  included  in  this 
final  monograph.  The  agency  is 
shortening  the  proposed  warning  in 
§  352.52(c)(l)(ii).  This  warning  appears 
in  §  352.52(c)(l)(i)  in  this  document  as 
a  bullet  under  the  "When  using  this 
product"  subheading  as  follows: 
"[buUet]  keep  out  of  eyes.  Rinse  with 
water  to  remove."  The  agency  is  stating 
the  proposed  warning  in 
§  352.52(c)(l)(ui)  as  a  bullet  under  the 
"Stop  use  and  ask  a  doctor  if 
subheading  as  follows:  "[bullet]  rash  or 
irritation  develops  and  lasts."  This 
warning  appears  in  §  352.52(c)(l)(ii)  in 
this  doamient.  Section  201.66(c)(5)(x) 
requires  the  "Keep  out  of  reach  of 
children"  and  accidental  ingestion 
warning  set  forth  in  21  CFR  330.1(g)  for 
these  products. 

43.  One  conunent  contended  that  the 
proposed  warning  about  swallowing  in 
§  352.52(c)(l)(i)  would  not  be  needed  for 
so-called  secondary  sunscreen  products 
because  adults  using  these  products 
(which,  according  to  the  comment,  have 
traditionally  been  marketed  as 
cosmetics)  would  know  not  to  ingest 
them. 

As  discussed  in  section  II.J,  comment 
42  of  this  docmnent,  the  warning 
proposed  in  §  352.52(c)(l)(i)  has  been 
superseded  by  the  warning  required  by 
§  201.66(c)(5)(i).  The  new  required 
warning  no  longer  contains  the 
statement  about  not  swallowing  the 
product. 

K.  Comments  on  Directions  for 
Sunscreen  Drug  Products 

44.  Two  comments  stated  that  the 
proposed  directions  in  §  352.53(d)(4)  for 
lipsticks  and  make-up  preparations  are 
unnecessary  because  these  products  are 
marketed  primarily  for  their  cosmetic 
uses,  which  are  self-evident.  One 
comment  contended  that  it  is  unlikely 
that  consumers  will  modify  their  habits 
of  lipstick  application  and  usage  simply  ' 
because  the  product  contains  a 
sunscreen.  TTie  other  comment  argued 
that  failure  to  follow  directions  for  these 


products  is  unlikely  to  have  serious 
consequences. 

The  agency  has  determined  that 
directions  for  use  in  the  labeling  of 
lipstick  products  containing  sunscreens 
would  provide  minimal  benefit  to 
consumers  and  the  omission  of  a 
directions  statement  is  not  likely  to  have 
serious  consequences  (see  section  n.J, 
comment  40  of  this  document). 
However,  the  agency  believes  that 
directions  would  be  useful  for  make-up 
products  containing  sunscreens  because 
of  the  wide  variety  of  make-up  products 
that  are  available.  Therefore,  the  agency 
is  revising  proposed  §  352.52(d)(4)  to 
read:  "For  products  formulated  as  a 
lipstick.  The  directions  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section  are  not 
required."  The  agency  expects  to 
finalize  the  same  modifications  for  lip 
balm  products  when  it  finalizes  the 
monograph  for  OTC  skin  protectant 
drug  products. 

45.  Several  comments  contended  that 
the  proposed  direction,  "Children  under 
2  years  of  age  should  use  sunscreen 
products  with  a  minimnip  SPF  of  4,"  is 
misleading  and  has  no  scientific  basis. 
Some  comments  stated  that  the 
direction  implies  that  an  SPF  4  may  be 
adequate  for  children  and  noted  that  the 
Skin  Cancer  Foundation  advises  use  of 
SPF  15  or  higher  for  both  children  and 
adults.  The  American  Academy  of 
Dermatology  questioned  why  children 
shoidd  not  have  the  benefit  of  a  more 
highly  protective  sunscreen.  Other 
comments  suggested  that  this  direction 
should  only  be  required  for  products 
with  an  SPF  lower  than  4  because  it 
would  be  nonsensical  and  a  waste  of 
label  space  on  products  with  higher  SPF 
values. 

The  agency  agrees  with  the  comments 
that  this  direction  could  mislead  parents 
into  believing  SPF  4  is  adequate  for 
children  imder  2  years  of  age.  Therefore, 
the  agency  concludes  it  is  not 
appropriate  and  is  not  including  it  in 
§  352.52(d)  in  this  document. 

46.  One  comment  stated  that  the 
words,  "adults  and  children  6  months  of 
age  and  over"  in  proposed  §  352.52(d)(1) 
are  unnecessary  because  there  is  a 
separate  statement,  "Children  imder  6 
months  of  age:  consult  a  doctor." 
Another  comment  suggested  that 
lengthy  directions  for  use  by  children  6 
months  to  2  years  of  age  are  not 
appropriate  for  many  product  tjrpes 
(e.g.,  a  daily  facial  moisturizer  with  a 
simscreen)  and  should  be  revised  to 
"For  adult  use  only/'  Another  comment 
added  thaf  when  "For  adult  use  only" 
is  used,  then  warning  and  cautionary 
statements  concerning  use  by  children 
would  not  be  needed. 
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The  agency  agrees  with  the  comment 
that  the  statement,  "Qiildren  under  6 
months  of  age:  consult  a  doctor." 
provides  sufficient  information 
regarding  the  age  limit  for  use  and  is 
retaining  it  imder  §  3S2.52(d)  as  a  bullet 
with  a  small  modification  as  follows: 
"[bullet]  children  under  6  months  of 
age:  ask  a  doctor".  Therefore,  the  agency 
is  removing  the  phrase,  "Adiilts  and 
children  6  months  of  age  and  over."  The 
proposed  directions  for  children  6 
months  to  2  years  of  age  referred  to  by 
the  comments  in  §  352.52(d)(1),  (d)(2), 
(d)(3),  and  (d)(5)  stated:  "Children 
under  2  years  of  age  should  use 
sunscreen  products  with  a  Tninimiim 
SPF  of  4."  As  disciissed  in  section  n.K, 
conunent  45  of  this  document,  the 
agency  concluded  that  this  direction 
was  misleading  and  did.not  include  it 
in  §  352.52(d)  in  this  dociunent.  The 
agency  finds  it  unnecessary  to  include 
the  direction  "For  adult  use  only"  in 
this  document  because  there  are  only 
two  age  groups  in  the  directions: 
Children  under  6  months  of  age  and  all 
other  users  of  the  product. 

47.  One  comment  argued  that  the 
direction  "apply  generously"  may  be 
responsible  for  some  skin  irritation 
complaints  from  consumers.  However, 
the  comment  did  not  provide  data  to 
support  its  position.  The  comment 
contended  diat  application  of  smaller 
amounts  of  sunscreen  may  provide 
adequate  coverage,  but  that  in  the  case 
of  sun  protectioii,  it  may  be  best  to  err 
on  the  generous  side.  Another  conunent 
maintained  that  applying  too  little 
sunscreen  may  significantly  lower 
protection  in  a  geometric  rather  than  a 
linear  feshion,  e.g.,  an  SPF  25  sunscreen 
applied  half  as  thick  as  the  amoimt 
applied  for  the  SPF  test  may  only  have 
the  effect  of  SPF  8. 

The  agency  agrees  with  the  comments 
that  adequate  sunscreen  should  be 
applied  to  achieve  full  labeled  SPF 
protection.  Therefore,  the  agency 
concludes  that  the  directions  in 
§  352.52(d)(1)  of  this  final  monograph  to 
apply  "liberally"  or  "generously" 
convey  the  appropriate  message  to 
ensure  that  consiuners  adequately  apply 
the  sunscreen. 

48.  One  comment  stated  that  the 
agency  should  permit  firms  to  provide 
reapplication  instructions  based  on 
substantiation  information  the  firm 
possesses.  The  comment  noted  that 
some  products  may  not  need  to  be 
applied  as  frequently  as  some  select 
time  period. 

The  agency  is  including  a  general 
reapplication  direction  in  §  352.52(d)(2). 
Manu&cturers  who  have  data  to  support 
reapplication  instructions  based  on 
specific  substantiation  information  may 


submit  that  information  for  approval  via 
an  NDA  deviation  as  provided  in 
§330.11. 

L.  Comments  on  Product  Performance 
Statements  for  Sunscreen  Drug  Products 

49.  Several  comments  recommended 
revisions  to  proposed  §  352.52(e),  the 
statement  on  product  performance.  For 
example,  some  comments  suggested  that 
multiple  superlative  category 
designations  (e.g.,  "high,"  "very  high," 
and  "ultra  high")  may  foster  consumer 
confusion  about  the  level  of  protection 
each  SPF  provides.  Other  comments 
stated  that  the  ciirrent  SPF  scale  does 
not  encoinage  consiuners  to  use  higher 
SPF  products.  Other  comments 
disagreed  with  the  indication  "permits 
no  tanning." 

The  agency  has  revised  proposed 
§  352.52(e)  in  this  document  by 
condensing  the  five  proposed  product 
categories  to  three  broader  ones,  and  has 
generalized  the  category  designations. 
The  new  categories  are:  minimal 
sunburn  protection  for  products  with 
SPF  2  to  under  12;  Moderate  sunburn 
protection  for  products  with  SPF  12  to 
under  30;  high  sunburn  protection  for 
products  widi  SPF  30  or  above.  These 
product  category  designations  (PCD) 
shoidd  appear  under  the  "Other 
information"  heading  and  may  also 
appear  on  the  PDP.  Further,  products 
are  now  described  as  providing 
minimal,  moderate,  qr  high  protection 
against  tanning,  thus  deletii^  the 
reference  to  tanning  prevention  that  was 
proposed  in  §  352.52(b)(2)(v)(B). 

50.  Many  comments  opposed  the 
"recommended  simscreen  product 
guide"  in  proposed  §  352.52(e)(4).  Some 
comments  noted  that  the  guide  is 
incomplete  because  it  only  considers 
skin  type  and  not  duration  of  exposuire, 
season,  geographic  location,  and  other 
factors  that  influence  choice  of  product. 
Other  comments  stated  that  the  guide  is 
deceptive  and  may  encoiuage 
inappropriate  use  of  lower  SPF's  for 
protection.  Several  conunents  stated 
that  labeling  for  many  products  is  too 
small  to  accommodate  the  guide.  Other 
comments  su^ested  that  information  in 
the  guide  should  be  disseminated  to 
consiuners  through  point  of  sale, 
television,  and  weadier  programs,  rather 
than  being  required  in  product  labeling. 

The  agency  recognizes  that  various 
factors  influence  the  purchase  of  a 
sunscreen  product,  including  skin  type, 
geographic  location,  hours  exposed  to 
the  sun.  and  sim  reflections.  While  the 
product  guide  was  intended  as  a  general 
guidance  for  using  these  products,  the 
agency  acknowle^es  that  the  guide  is 
incomplete  and  could  be  confusing  and 
misleading  to  consiuners.  Accordingly, 


the  agency  is  not  including  the 
recommended  sunscreen  product  guide 
in  this  document. 

51.  Many  comments  requested  that 
the  "Sim  alert"  in  proposed 

§  352.52(e)(6)  be  voluntary  instead  of 
required  labeling  and  suggested  this 
information  could  better  be 
disseminated  at  the  point  of  purchase  or 
through  consumer  education  programs. 
Some  comments  stated  that  the  "Sun 
alert"  is  too  weak  and  suggested 
alternate  language.  One  comment 
observed  that  the  "Sun  alert"  fails  to 
warn  consumers  that  UV  radiation  may 
harm  the  immune  system,  impairing  the 
body's  ability  to  fight  infectious  disease. 
The  comment  did  not  provide  data  to 
support  this  claim. 

Tne  agency  agrees  that  the  "Sun  alert" 
should  be  optional  on  product  labeling. 
Further,  the  agency  has  reevaluated  the 
"Sun  alert"  and  concludes  that  its 
purpose  should  be  to  describe  the  role 
of  sunscreens  in  a  total  program  to 
reduce  harmful  effects  from  the  sun. 
Marks  (Ref.  39]  has  noted  that 
sunscreens  "are  normally  reconunended 
for  use  as  an  adjunct  to  other 
protection,"  such  as  clothing,  hats,  and 
avoidance  of  the  sun  near  midday.  The 
agency  agrees  with  this  concept,  as  do 
many  researchers  (Ref.  40),  the 
American  Academy  of  Dermatology 
(Ref  41),  Centers  for  Disease  Control 
(Ref  41),  and  the  Governments  of 
Australia  and  New  Zealand  (Ref.  42). 
For  this  reason,  the  agency  has  revised 
the  "Sun  alert"  to  include  other 
protective  actions  consumers  can  take, 
and  has  clarified  possible  results.  The 
agency  is  including  skin  cancer  in  the 
"Sun  alert"  instead  of  the  body's  ability 
to  fight  infectious  disease  because,  to 
date,  skin  cancer  is  the  best  documented 
adverse  effect  of  UV  radiation  on  the 
immune  system  (Ref.  43).  Accordingly. 
§  352.52(e)(2)  in  this  document  provides 
the  following  optional  "Sun  alert," 
which  should  appear  under  the  "Othw 
information"  heading  and  may  also 
appear  on  the  PDP:  "Limiting  sun 
exposure,  wearing  protective  clothing, 
and  using  sunscreens  may  reduce  the 
risks  of  sldn  aging,  skin  cancer,  and 
other  harmful  effects  of  the  sun."  The 
agency  encourages  sunscreen 
manufacturers  to  voluntarily  include 
this  "Sun  alert"  in  the  labeling  and'to 
otherwise  make  it  available  at  point  of 
purchase  and  through  consumer 
education  programs. 

52.  Several  comments  suggested  that 
the  term  "sunblock,"  proposed  in  the 
definition  in  §  352. 3(d]  and  as  a  labeling 
statement  for  products  containing 
titanium  dioxide  that  provide  an  SPF  of 
12  to  30  in  §  352.52(e)(5),  not  be 
included  in  the  final  monograph.  Some 
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comments  argued  that  the  term  is 
imclear  and  may  mislead  and  confuse 
consumers  into  thinking  that  the 
product  blocks  all  of  the  sun,  when  in 
fact  it  does  not.  One  comment  stated 
that  no  product  available  totally  blocks 
sun  damage.  Numerous  other  comments 
contended  that  the  term  "sunblock" 
should  be  applied  to  all  sunscreen 
ingredients  that  provide  an  SPF  of  12  or 
higher,  as  such  products  block  at  least 
90  percent  of  the  sun's  UV  rays.  One  of 
the  comments  submitted  a  study  (Ref. 
44)  to  show  that  micronized  titaniimi 
dioxide  absorbs  short  wavelength  UV 
radiation  and  reflects  and  scatters  long 
wavelengths,  thereby  functioning 
similarly  to  chemical  UVB  radiation 
simscreens.  The  comment  contended 
that  the  method  in  which  micronized 
titanium  dioxide  performs  as  a 
sunscreen  active  ingredient  further 
justifies  the  use  of  the  term  "sunblock" 
for  all  sunscreen  products  with  an  SPF 
of  12  or  higher. 

The  agency  has  decided  not  to 
include  the  term  "simblock"  in  the  final 
monograph  and  now  considers  this  term 
nonmonograph.  The  agency's  intention 
in  the  tentative  final  monograph  was  to 
provide  information  to  consumers  on 
the  method  of  product  performance,  not 
to  imply  greater  protection  from  using  a 
product  labeled  as  a  "sunblock."  The 
agency  is  concerned  that  the  term 
"sunblock"  on  the  label  of  sunscreen 
drug  products  will  be  viewed  as  an 
absolute  term  which  may  mislead  or 
confuse  consimiers  into  thinking  that 
the  product  blocks  all  light  from  the 
sun.  For  e.<ample,  constmiers  might 
view  an  SPF  15  product  labeled  as  a 
simblock  as  superior  to  a  product 
labeled  as  an  SPF  30  broad  spectrum 
simscreen.  As  nonmonograph  labeling, 
the  term  "simblock"  cannot  appear 
anywhere  in  product  labeling. 

In  addition,  the  proposed  definition  of 
"sunscreen  opaque  simblock"  in 
§  352.3(d)  applied  only  to  titanium 
dioxide  and  is  inconsistent  with  how 
micronized  titanium  dioxide  functions 
as  an  sunscreen  active  ingredient  (Ref. 
44).  Further,  it  is  the  radiation  from  the 
UV  portion  (290  to  400  nm)  of  the  sun's 
spectrum  that  reaches  the  earth's  surface 
and  may  produce  skin  erythema, 
melanogenesis,  and  cancer.  The  agency 
believes  that  claims  of  protection 
beyond  400  nm  (i.e.,  protection  from 
visible  and  infra  red  light)  are 
nonmonograph  and  not  within  the 
scope  of  this  document.  Therefore,  to 
provide  clear  and  consistent  labeling, 
the  agency  is  not  including  proposed 
§§  352.3(d)  and  352.52(e)(5)  in  this 
document 


M.  Comments  on  Testing  Procedures  for 
Sunscreen  Drug  Products 

53.  Several  comments  questioned  the 
ability  of  current  testing  methods  to 
accurately  and  reproducibly  determine 
SPF  values  for  high  SPF  products.  Some 
comments  contended  that  the  spectra  of 
currently  used  solar  simulators 
(especially  around  290  nm  and  above 
350  nm)  could  cause  overestimation  of 
SPF  for  high  SPF  sunscreens  and 
recommended  use  of  a  specifications 
table  that  provided  percent  of  erjrthemal 
contribution  by  wavelength  regions. 
Other  comments  submitted  data  in 
support  of  a  high-SPF  sunscreen  control 
following  concerns  expressed  by  the 
agency  in  the  proposed  rule  (58  FR 
28194  at  28253  and  28254)  that  data 
were  not  sufficient  to  demonstrate  that 
the  testing  methods  used  to  evaluate 
sunscreen  drug  products  with  SPF 
values  up  to  15  are  equally  applicable 
to  evaluating  sunscreen  drug  products 
with  SPF  values  above  15.  Several 
comments  submitted  data  and 
information  that  questioned  the  ability 
of  current  testing  methods  to  accurately 
and  reproducibly  determine  SPF  values 
for  hi^  SPF  products  and  requested 
significant  changes  to  proposed  subpart 
D  of  §  352.70.  Other  comments 
requested  changes  to  the  testing 
procedures  proposed  in  subpart  D  of  the 
sunscreen  monograph  that  were 
unrelated  to  products  with  high  SPF 
values. 

The  agency  believes  that  the  test 
method  proposed  in  the  tentative  final 
monograph  (TFM),  for  measuring  SPF 
values  up  to  30,  represents  at  this  time 
a  straightforward,  well-understood,  and 
sound  method  for  measuring  these 
values.  The  agency  therefore  is 
finalizing  the  method  proposed  in  the 
TFM.  The  agency  recognizes,  however, 
that  testing  methods  in  this  area  are 
evolving  and  that  a  number  of 
comments  raised  useful  ideas  for 
proposed  improvements  in  the  accuracy 
and  reproducibility  of  the  agency's 
methodology.  As  discussed  in  response 
to  comment  29  of  section  U.G  of  this 
document,  the  agency  is  also  inviting 
interested  persons  to  continue  working 
on  improving  SPF  testing  methods, 
toward  the  development  of  accurate 
methods  for  measuring  high  SPF  values. 
In  future  issues  of  the  Fedn'al  Register, 
if  appropriate,  the  agency  will  consider 
proposed  improvements  to  its  testing 
methodology. 

54.  One  comment  contended  that  the 
calculation  of  erythema  effective 
exposure  (E)  serves  no  practical  purpose 
in  the  calculation  of  SPF  because  the  E 
constant  is  common  to  both  the 
numerator  and  denominator  of  the 


equation.  Another  comment  stated  that 
the  definition  of  E  is  incorrect  because 
it  is  defined  as  "dose"  (Joules/square 
meter  (m^))  on  the  left  side  of  the 
equation  E  =  Z  V  (A.)  *  I  (A,),  whereas  the 
right  side  of  the  equation  is  in  terms  of 
irradiance  (Watts/m^).  The  comment 
also  stated  that  the  unit  of  time 
exposing  (seconds)  is  missing  on  the 
right  side  of  the  equation. 

The  agency  acknowledges  that  this 
calculation  is  not  technically  necessary 
if  the  solar  simulator  emission  spectrum 
does  not  change  between  exposures  to 
protected  and  unprotected  skin.  The 
same  result  can  then  be  obtained  by 
measuring  the  difference  (i.e.,  ratio)  in 
time  required  to  produce  erythema  on 
protected  versus  unprotected  skin. 
However,  the  agency  finds  that  the 
calculation  of  E  provides  valuable 
information  and  is  necessary  to 
demonstrate  how  the  MED  was 
determined  during  SPF  testing.  The 
agency  agrees  with  the  comment 
concerning  the  missing  variable  of  time 
(in  seconds)  in  the  calculation  of  E  and, 
accordingly,  has  modified  the  equation 
in  §  352.73  of  this  document  to  read  as 
follows:  "  E  =  1  Vi  (A.)  *  I  (A.)  *  t.^" 

m.  Recent  Developments 

In  the  Federal  Register  of  October  22, 
1998,  the  agency  proposed  to  amend  the 
tentative  final  monograph  to  include 
zinc  oxide  as  a  single  ingredient  and  in 
combination  with  any  proposed 
Category  I  sunscreen  active  ingredient 
except  avobenzone.  Two  comments 
supported  the  proposal.  One  comment 
disagreed  with  the  agency's  exclusion  of 
avobenzone  firom  combinations  with 
zinc  oxide.  Two  of  the  comments  urged 
the  agency  to  expeditiously  review  and 
approve  a  citizen  petition  (Ref.  45)  to 
recognize  this  combination. 

The  agency  has  informed  the 
petitioner  that  it  is  unable  to  approve 
the  combination  without  appropriate 
UVA  radiation  effiectiveness  data  to 
demonstrate  the  UVA  radiation 
protection  potential  of  zinc  oxide  in 
combination  with  avobenzone  (Ref.  46). 
The  agency  will  reconsider  this 
combination  for  monograph  status  upon 
receipt  of  the  appropriate  data. 

This  final  rule  includes  monograph 
conditions  for  zinc  oxide  as  a  sunscreen 
active  ingredient  at  concentrations  up  to 
25  percent  when  used  alone  or  in 
combination  with  any  monograph 
sunscreen  active  ingredient  except 
avobenzone. 

IV.  Additional  C3uuiges 

1.  The  agency  has  determined  that  for 
an  active  ingredient  to  be  included  in  an 
OTC  drug  filnal  monograph  it  is 
necessary  to  have  publicly  available 
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chemical  information  that  can  be  used 
by  all  manufacturers  to  determine  that 
the  ingredient  is  appropriate  for  use  in 
their  products.  Compendial  monographs 
include  an  ingredient's  official  name, 
chemical  formiUa,  and  analytical 
chemical  tests  to  confirm  the  quality 
and  purity  of  the  ingredient.  These    • 
monographs  establish  public  standards 
for  the  strength,  quality,  purity,  and 
packaging  of  ingredients  and  drug 
products  available  in  the  United  States. 

In  the  Federal  Register  of  June  8, 
1994,  FDA  deleted  digalloyl  trioleate, 
ethyl  4-[bis(hydroxypropyl)l 
aminobenzoate,  glyceryl  aminobenzoate, 
lawsone  with  dihydroxyacetone,  and 
red  petrolatiun  from  the  tentative  final 
monograph  due  to  the  lack  of  interest  in 
establishing  USP  compendial 
monographs  for  these  ingredients. 
Lawsone  with  dihydroxyacetone 
subsequently  remained  xmder  agency 
consideration  due  to  increased  interest 
by  manufacturers  in  establishing  a 
compendial  monograph.  Of  the  18 
remaining  simscreen  active  ingredients 
imder  consideration  in  the  tentative 
fijial  monograph  (58  FR  28194  at  28295, 
amended  at  61  FR  48645  and  63  FR 
56584),  16  (aminobenzoic  acid, 
avobenzone,  cinoxate,  dioxybenzone, 
homosalate,  menthyl  anthranilate, 
octocrylene,  octyl  methoxycinnamate, 
octyl  salicylate,  oxybenzone,  padimate 
O,  phenylbenzimidazole  sulfonic  acid, 
sulisobenzone,  titanium  dioxide, 
trolamine  salicylate,  and  zinc  oxide) 
ciuxendy  have  compendial  monographs. 
Two  (diethanolamine 
methoxycinnamate  and  lawsone  with 
dihydroxyacetone)  do  not  have  a  current 
or  proposed  compendial  monograph. 

The  agency  is  including  in  §  352.10  of 
this  docimient  the  16  simscreen  active 
ingredients  that  currentiy  have  a 
compendial  monograph.  The  agency  is 
reserving  the  appropriate  paragraphs  in 
proposed  §  352.10  for  the  two  active 
ingredients  without  compendial 
monographs  in  case  a  monograph  is 
developed  for  either  ingredient. 
Dihydroxyacetone  has  been  proposed 
for  a  compendial  monograph,  but  none 
has  been  proposed  for  lawsone.  Because 
these  two  active  ingredients  are  used  in 
conjunction,  lawsone  must  have  a 
compendial  monograph  in  order  for 
lawsone  with  dihydroxyacetone  to  be 
included  in  the  simscreen  final 
monograph. 

2.  The  agency  has  revised  proposed 
§  352.52(b)  in  response  to  comments 
requesting  reduction,  streamlining,  and 
flexibility  of  simscreen  labeling  and  in 
accordance  with  new  data  reviewed  by 
the  agency  (see  section  n.I  of  this 
document).  The  agency  has  revised 
proposed  §  352.52(b)(1)  by:  (1)  Deleting 


references  to  any  other  indication 
except  that  pertaining  to  the  prevention 
of  sunburn  (see  section  n.I,  comment  37 
of  this  document),  (2)  adding  (in 
§  352.52(b)(2)  of  this  final  rule)  guidance 
on  SPF  selection  due  to  simplification 
of  the  PCD  in  proposed  §  352.52(e)(1) 
and  deletion  of  the  Recommended 
Product  Guide  in  proposed 
§  352.52(e)(4)  (see  section  II.L, 
comments  49  and  50  of  this  document), 
and  (3)  deleting  the  quantitative  claims 
(i.e.,  "up  to  (insert  SPF  of  product  up  to 
30)  times")  and  terms  such  as  "screens," 
"shields,"  etc.,  concerning  sunburn 
protection  throughout  proposed 
§  352.52(b)  (see  section  n.I,  comment  37 
of  this  document). 

3.  The  tentative  final  monograph 
allowed  reduced  labeling  directions  on 
sunscreen  products  if  formulated  as  a 
make-up  preparation,  lipstick,  lip  balm, 
or  skin  preparation  and  labeled  with 
claims  relating  only  to  the  prevention  of 
"lip  damage,"  "freckling,"  or  "uneven 
coloration."  Because  there  is  no 
convincing  evidence  that  SPF  testing 
predicts  protection  from  anything  but 
sunburn  (see  section  ll.l,  comment  36  of 
this  document),  the  agency  is  not 
including  proposed  §  352.52(b)(l)(v), 
(b)(l)(vi).  (d)(4),  and  (d)(5)  in  this 
document.  The  agency  will  consider 
including  such  claims  in  the  monograph 
when  specific  supportive  data  are 
provided  or  a  specific  clinically  relevant 
final  formulation  test  is  developed. 

4.  Numerous  conunents  requested 
deletion  of  the  dual  SPF  testing  of  water 
resistant  products  in  proposed 

§  352.50(b)(2)  and  (c)(2).  The  agency 
agrees  with  the  comments  (see  section 
n.H,  comment  32  of  this  document)  and 
has  revised  proposed  §§  352.50(b)(2) 
and  {c)(2)  and  352.76  to  require  only  the 
SPF  value  after  water  resistant  testing. 
Further,  the  agency  has  modified  and 
made  optional  the  reapplication 
directions  in  proposed  §§  352.52(d)(1) 
and  (d)(2)  (see  section  II.K,  comment  48 
of  this  document).  These  changes  to 
proposed  §  352.52(d)  provide  flexibility 
by  allowing  manufacturers  to  expand  on 
reapplication  information  necessary  for 
specific  sunscreen  formulations  and  by 
equalizing  requirements  between 
products  with  and  without  water 
resistance  claims  and  between 
sunscreen  drug  and  drug-cosmetic 
products.  Thus,  the  water  resistance 
labeUng  in  §  352.52(b)(l)(ii)  and 
(b)(l)(iii)  of  this  document  should  also 
serve  as  a  directive  for  reapplication  of 
the  product.  In  summary,  for  products 
making  water  and/or  sweat  resistance 
claims,  the  agency  has  modified  and 
combined  water  resistance  statements 
formerly  in  proposed  §  352.52(e)(2), 
(e)(3),  (d)(1),  and  (d)(2)  into 


§  352.52(b)(l)(u)  and  (b)(l)(iii)  in  this 
document. 

5.  The  agency  has  modified  references 
to  "tanning"  and  "prolongs  exposure 
time"  in  proposed  §  352.52(b)(2)  by 
combining  the  PCD  claim  in 
§  352.52(e)(1)  of  this  document  with 
either  the  phrase  "protection  against 
sunburn"  or  "protection  against 
simbum  and  tanning."  Based  upon 
current  information,  the  agency  believes 
that  the  terms  proposed  in  the  tentative 
final  monograph  could  send  the  wrong 
message  relative  to  the  dangers  of  even 
suber^emal  UV  radiation  exposure 
and  give  consumers  a  false  sense  of 
security  concerning  sun  exposure  and 
simscreen  use.  The  agency  has  reduced 
and  simplified  the  oUier  optional, 
additional  indications  in  proposed 
§  352.52(b)(2)  to  reflect  a  modified, 
simpler,  combined  version  of  the  PCD  in 
proposed  §  352.52(e)(1)  (see  section  II.L. 
comment  49  of  this  document)  and  the 
"Recommended  Product  Guide"  in 
proposed  §  352.52(e)(4)  (see  section  II.L, 
comment  50  of  this  document).  Because 
the  agency  has  deleted  reference  to  use 
of  the  term  "Sunblock"  in  proposed 
section  §  352.52(e)(5)  (see  section  II.L, 
comment  52  of  this  document),  it  has 
deleted  reference  to  "Reflects  the 
burning  rays  of  the  sun"  in  proposed 
§  352.52(b)(3)  for  the  same  reasons. 

6.  Several  comments  requested 
labeling  exemptions  or  flexibility  for 
packages  that  are  too  small  to 
accommodate  all  required  information. 
Some  comments  specifically  requested 
flexible  labeling  for  products  based 
upon  their  intended  use,  such  as 
lipsticks  and  lip  balms. 

As  discussed  in  the  final  rule 
establishing  standardized  format  and 
content  requirements  for  the  labeling  of 
OTC  drug  products  (64  FR  13254  at 
13267  to  13268  and  13289),  the  agency 
has  established  specifications  for  small 
packages  in  §  201.66(d)(10).  The  agency 
also  stated  in  the  final  labeling  rule  that 
it  will  consider  additional  approaches 
for  accommodating  certain  small- 
package  products  in  thefr  respective 
OTC  (frug  monograph  proceedings. 

The  agency  considers  the  required 
OTC  drug  labeling  information  essential 
for  the  safe  and  effective  use  of  these 
products  and  important  to  consumers 
for  selection  of  an  appropriate  product. 
Nevertheless,  the  agency  agrees  that 
excessive  labeling  requirements  may 
discourage  manufacturers  from 
marketing  certain  products,  such  as 
lipsticks  or  lip  balms  containing 
sunscreens,  which  provide  significant 
public  health  benefit. 

In  this  OTC  drug  rulemaking,  the    _ 
agency  has  included  several 
accommodations  for  products  such  as 
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lipsticks  (and  lip  balms,  which  will  be 
addressed  in  the  final  monograph  on 
OTC  skin  protectant  drug  products), 
taking  into  consideration  the  intended 
uses  of  these  products,  the  limited  areas 
to  which  these  products  are  applied, 
and  the  overall  safety  profile  of  these 
products,  and  other  factors  described  in 
the  final  OTC  labeling  rule  (64  PR  13254 
at  13270).  The  agency  is  including 
§  352.52(f)  in  this  document  to  provide 
for  labeling  modifications  for  sunscreen 
products  that  meet  the  small  package 
specifications  in  §  201.66(d)(10)  and  are 
labeled  for  use  on  specific  small  areas 
of  the  face  (e.g.,  lips,  nose,  ears,  and/or 
aroimd  eyes). 

7.  The  agency  has  revised  §§  700.35 
and  740.19  (21  CFR  700.35  and  740.19) 
in  response  to  comments  requesting 
clarification  on  whether  certain 
products  will  be  subject  to  regulation  as 
drugs  (see  section  n.B,  comments  8 
through  11  of  this  document).  Section 
700.35  has  been  revised  to  make  clear 
that,  generally,  products  that  make  sun 
protection  claims,  whether  express  or 
implied,  are  subject  to  regulation  as 
•  drugs.  Only  those  products  that  contain 
a  simscreen  ingredient  solely  for  a 
nontherapeutic,  nonphysiologic  use 
(e.g.,  as  a  color  additive,  or  to  protect 
the  color  of  the  product  such  as  in  a  nail 
polish  or  hair  coloring  product)  (see  58 
PR  at  28205),  and  which  include  a 
labeling  statement  that  accurately 
describes  that  use,  may  be  marketed  as 
cosmetic  products.  Section  740.19  has 
been  revised  to  make  clear  that  the  term 
"suntanning  preparations"  does  not 
include  products  intended  to  provide 
sim  protection  or  otherwise  to  affect  the 
structure  or  any  function  of  the  body. 
Suntanning  preparations  include  gels, 
creams,  liquids,  and  other  topical 
products  that  are  intended  to  provide 
cosmetic  effects  on  the  skin  while 
tanning  through  exposiue  to  UV 
radiation  (e.g.,  moisturizing  or 
conditioning),  or  that  are  intended  to 
give  the  appearance  of  a  tan  by 
imparting  color  through  the  application 
of  approved  color  additives  (e.g., 
dihydroxyacetone)  without  the  need  for 
exposure  to  UV  radiation  (i.e.,  simless 
tanning  products). 

V.  Conclusion 

The  agency  is  issuing  a  final 
monograph  establishing  conditions 
imder  which  OTC  sunscreen  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded; 
16  ingredients  listed  in  §  352.10  are 
currently  a  monograph  condition.  Any 
drug  product  labeled,  represented,  or 
promoted  for  use  as  an  OTC  sunscreen 
drug  that  contains  any  of  the 
nonmonograph  ingredients  listed  in 


§  310.545(a)(29),  or  that  is  not  in 
conformance  with  the  monograph  (21 
CFR  part  352),  may  be  considered  a  new 
drug  within  the  meaning  of  section 
201  (p)  of  the  act  and  misbranded  under 
section  502  of  the  act.  Such  a  drug 
product  cannot  be  marketed  for  OTC 
sunscreen  use  unless  it  is  the  subject  of 
an  approved  application  under  section 
505  of  the  act  (21  U.S.C.  355)  and  21 
CFR  part  314  of  the  regulations.  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
in  accord  with  21  CFR  10.30  and 
§  330.10(a)(12)(i).  The  agency  will 
address  sunscreen  active  ingredients 
that  have  foreign  marketing  experience 
and  data  at  a  futiu*  time.  Any  OTC 
sunscreen  drug  product  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  effective  date  of  the  final  nde 
for  §  310.545(a)(29)  or  this  document 
that  is  not  in  compliance  with  the 
regulations  is  subject  to  regulatory 
action. 
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Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Oixler  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Refonn  Act  (2  U.S.C.  1501  et  seq.). 


Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  principles  identified 
in  Executive  Order  12866.  0MB  has 
determined  that  the  final  rule  is  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  subject 
to  review.  Under  the  Regulatory 
Flexibility  Act,  if  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Title  Q  of 
the  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  1 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation)  (2  U.S.C.  1532). 

Because  the  rule  may  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
this  section  of  the  preamble  constitutes 
the  agency's  Final  Regulatory  Flexibility 
Analysis.  Because  the  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  an  expenditure  in  any 
1  year  of  $100  million  or  more,  FDA  is 
not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

An  analysis  of  the  costs  and  benefits 
of  this  regulation,  conducted  under 
Executive  Order  12291,  was  discussed 
in  the  tentative  final  monograph  for 
OTC  sunscreen  drug  products  (58  FR 
28194  at  28294).  The  agency  received 
only  one  response  to  the  specific  request 
for  data  and  comment  on  the  economic 
impact  of  this  rulemaking.  This 
comment  discussed  the  costs  that  would 
result  from  proposed  changes  in 
simscreen  product  labeling  and  testing 
methods.  The  agency's  review  of  this 
comment  is  included  as  follows. 

A.  Background 

The  purpose  of  this  document  is  to 
establish  conditions  under  which  OTC 
simscreen  drug  products  are  generally 
recognized  as  saiFe,  effective,  and  not 
misbranded.  The  document  sets  specific 
requirements  for  appropriate 
monograph  ingredients,  labeling  format 
and  content,  and  SPF  value  and  water 
resistant  testing.  Although  the  agency 


cannot  quantify  the  overall  expected 
benefits,  each  provision  of  the  rule  will 
support  the  ability  of  consumers  to  take 
desired  protective  actions.  Monograph 
ingredients  have  been  proven  safe  and 
effective  asstuing  the  quality  of 
sunscreen  products.  This  benefits 
consumers  because  it  ensures  that  the 
product  will  provide  ingredients  that 
safely  protect  against  simbum.  The  new 
product  labeling  will  better  inform 
constuners  about  the  siuibum  protection 
provided  by  the  products;  and  if 
manufactiuers  choose  to  include  the 
optional  "Sua  alert"  labeling  statement, 
'the  product  labeling  can  reference  that 
the  use  of  sunscreens  may  reduce  the 
risk  of  skin  aging,  skin  cancer,  and  other 
harmful  effects  of  the  sim.  These 
labeling  requirements,  in  conjunction 
with  the  format  requirements  of  the 
OTC  unifcmn  labehng  rule  (64  FR 
13254)  will  provide  clearer  and  more 
concise  information  that  will  benefit 
consumers  in  at  least  four  ways:  (1) 
They  will  increase  understanding 
regarding  the  selection  of  sunscreen 
drug  products,  (2)  they  will  make 
product  comparison  easier,  (3)  they  will 
enhance  the  ability  to  make  informed 
decisions  regarding  product  piirchases 
and  proper  use,  and  (4)  they  will  make 
it  easier  to  distinguish  between 
simscreen  drug  products  that  contain 
sunscreens  and  suntanning  products 
that  do  not.  Finally,  the  new 
requirements  for  product  testing  will 
assure  the  accuracy  of  the  SPF  value  on 
the  product  label.  By  improving  the 
accuracy  of  these  ratings,  this 
requirement  will  provide  further 
assurance  that  consumers  receive 
adequate  simbum  protection. 

The  rule  will  require  all 
manufacturers  and  distributors  (or  their 
agents)  to  relabel  their  OTC  sunscreen 
drug  products  to  comply  with  the 
monograph  language.  The  labeling  oi 
certain  suntanning  products  that  do  not 
contain  sunscreens  wiU  need  to  include 
the  new  required  warning  statement  In 
some  cases,  the  labeling  of  cosmetics 
containing  sunscreens  for 
nontherapeutic,  nonphysiologic  uses 
(e.g.,  to  protect  hair  from  sun  damage) 
will  need  to  describe  the  cosmetic  role 
of  the  sunscreen  ingredient(s}.  The  SPF 
of  some  OTC  sunscreen  drug  products 
may  need  to  be  retested  using  the 
method  described  in  the  final 
monograph.  In  addition,  only  products 
containing  the  active  ingredients 
included  in  this  final  rule  will  be 
generally  recognized  as  safe,  effective, 
and  not  misbranded.  Of  the  18  active 
ingredients  under  consideration  in  the 
proposed  rule,  16  currently  have  the 
required  USP/N.F.  compendial 
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monographs.  The  USP  has  not  received 
applications  for  the  remaining  two 
ingredients.  If  either  of  these  active 
ingredients  are  not  included  in  the  USP 
and  added  to  the  monograph  by  May  21, 
2001 ,  products  containing  these 
ingredients  woidd  need  to  be 
reformulated  to  replace  the 
nonmonograph  ingredient  vtrith  a 
monograph  ingredient,  or  the  product 
must  be  removed  from  the  market. 

B.  Number  of  Products  Affected 

Based  on  data  from  FDA's  Drug 
Listing  System,  the  agency  estimates 
that  there  are  approximately  2,800  OTC 
sunscreen  drug  products  (different 
formiUations,  not  including  products 
that  differ  only  by  color)  and  about 
12,000  individual  stockkeeping  imits 
(SKU's)  (individual  products,  packages, 
and  sizes).  All  of  the  SKU's  will  need  to 
be  relabeled,  some  will  require  new  SPF 
testing,  and  those  products  lacking 
approved  active  ingredients  will  need  to 
be  reformulated  to  stay  on  the  market. 

In  addition,  certain  suntanning 
products  and  certain  cosmetic  products 
containing  sunscreens  will  have  to  be 
relabeled.  As  FDA's  Drug  Listing  System 
does  not  include  suntanning  products, 
the  agency  used  1995  data  from  A.  C. 
Nielsen,  a  recognized  provider  of  market 
data,  to  estimate  that  approximately  550 
suntanning  SKU's  will  be  affected  by 
the  labeling  requirements  of  this  rule. 
New  labels  will  also  be  needed  for 
cosmetic  products  that  contain  a 
sunscreen  for  a  nontherapeutic  use  and 
that  include  the  word  "sunscreen"  or 
similar  terms  in  product  labeling.  The 
agency  is  unable  to  identify  the  niunber 
of  these  cosmetic  products,  but  does  not 
believe  that  there  are  a  large  niunber  of 
SKU's  in  this  category. 

C.  Cost  to  Relabel 

The  relabeling  costs  for  this  rule  will 
be  moderated  to  the  extent  that 
manufactiu^rs  coordinate  labeling 
changes  for  the  final  sunscreen 
monograph  with  labeling  changes 
required  by  the  recent  rule  establishing 
uniform  format  and  content  for  OTC 
drug  product  labeling  (64  FR  13254). 
These  costs  are  not  discussed  in  this 
analysis,  however,  because  they  are 


already  accounted  for  in  the  agency's 
analysis  of  its  OTC  drug  product 
labeling  rule.  That  is,  the  agency's 
economic  analysis  of  that  rule  excluded 
redesign  costs  for  all  OTC  drug  products 
not  marketed  under  current  NDA's  or 
ciirrent  final  monographs,  explaining 
that  the  agency  woidd  attribute  all 
redesign  costs  associated  with  future 
final  monographs  to  each  final 
monograph  rule  as  it  published.  All 
redesign  costs  for  this  final  sunscreen 
monograph  therefore  are  attributed  to 
this  rude  alone. 

Approximately  12,000  sunscreen  drug 
SKU's  will  have  to  be  relabeled  within 
a  2-year  implementation  period  to 
comply  with  the  labeling  requirements 
of  this  final  rule.  In  addition, 
approximately  550  suntanning  SKU's 
will  have  to  be  relabeled  within  a  12- 
month  implementation  period.  (As 
noted  previously,  FDA  could  not 
estimate  the  niunber  of  cosmetic 
products  that  contain  a  simscreen  for  a 
nontherapeutic  use  and  that  include  the 
word  "sunscreen"  or  similar  terms  in 
product  labeling.  The  agency  believes, 
however,  the  relabeling  of  this  group  of 
cosmetic  products  will  impose  a 
minimal  economic  burden  because 
some  of  these  products  already  include 
the  required  labeling,  and  most 
manufacturers  revise  these  labels  for 
marketing  considerations  more 
frequently  than  the  allowed  2-year 
phase-in  period.  Therefore,  the  agency's 
estimates  do  not  include  a  cost  for 
relabeling  those  products  that  contain 
sunscreens  for  a  nontherapeutic, 
nonphysiologic  use.) 

Frequent  labeling  redesigns  are  a 
recognized  cost  of  doing  business  in  the 
OTC  drug  industry,  particularly  for 
drug-cosmetic  and  seasonal  products. 
Thus,  SKU's  with  labels  that  would 
normally  be  redesigned  within  the 
implementation  periods  were  assumed 
to  incur  no  additional  costs.  The  cost  for 
the  remaining  SKU's  was  calculated  as 
the  lost  value  of  the  remaining  life-years 
of  the  existing  label  design.  FDA 
estimates  that  labeling  for  the  majority 
(90  percent)  of  the  SKU's  affected  by 
this  final  rule  are  redesigned  at  least 
every  2  years.  Of  the  remaining  SKU's, 


the  agency  assimies  that  half  would  be 
redesigned  every  3  years  and  half  every 
6  years.  Because  the  required  labeling 
for  OTC  sunscreen  drug  products  now 
includes  fewer  words  than  the  previous 
language  and  the  final  rule  contains  a 
number  of  labeling  modifications  for 
products  used  on  small  areas  of  the  face 
(which  are  usually  marketed  in  small 
size  packages),  this  rule  is  not  expected 
to  require  manu&cturers  to  increase  the 
package  size  or  available  labeling  space. 
(Although  costs  of  redesigning  labels  for 
future  final  monographs  were  excluded 
bom  FDA's  analysis  of  its  OTC  drug 
product  labeling  rule,  costs  for 
increased  package  sizes  were  considered 
in  the  analysis  of  impacts  for  that 
regulation  (64  FR  13254  at  13283)). 

FDA  estimated  the  cost  of  redesign  by 
counting  only  the  value  of  the  label- 
years  that  would  be  lost,  after  adjusting 
for  the  length  of  the  traditional  labeling 
cycle.  The  regulatory  cost  was 
calculated  as  the  product  of  the  number 
of  SKU's,  the  number  of  years  of 
labeling  life  lost,  and  the  value  of  each 
year  of  labeling  life  lost  (see  64  FR 
13254  at  13278  through  13284).2 

Table  1  in  section  VIII.C  of  this 
document  details  FDA's  estimates  of  the 
distribution  of  relabeling  costs  resulting 
from  the  final  rule.  A  weighted  average 
cost  to  redesign  a  label  of  $5,210  per 
SKU  was  used  to  calculate  the 
relabeling  cost  of  sunscreen  drug 
products,  whereas  a  weighted  average 
cost  of  $6,620  per  SKU  was  used  to 
calculate  the  cost  of  relabeling 
suntanning  products.  A  detailed 
description  of  the  cost  analysis  is  on  file 
with  the  Docket  Management  Branch 
(Ref.  47).  As  shown,  the  total 
incremental  cost  to  relabel  the 
approximately  12,000  simscreen  drug 
SKU's  is  about  $1.5  million,  while  the 
cost  to  relabel  the  approximately  550 
suntanning  SKU's  was  about  $1.8 
million.  The  greater  per  SKU  cost  for 
relabeling  suntanning  products  reflects 
the  shorter,  12-month,  phase-in  period. 
With  a  shorter  phase-in  period, 
manufacturers  are  less  able  to 
incorporate  labeling  changes  into 
voluntary  redesign  cycles  and,  therefore, 
lose  label  inventory. 


Table  1.— One-time  Cost  to  Relabel  Sunscreen  and  Suntanning  SKU's  ($) 


Type  of  Product 


Size  of  Company 


Drug 


Suntanning 


Total  Cost 


SmalP 


649,283 


1,128,700 


1,777,983 


^  Mathematically  the  following  formula  was  used 
to  calculate  the  incremental  relabeling  costs: 
Cost,,  =  Z  j  N.A.(l/x).  where  j  =  1  to  (x-y) 
Total  Cost,  =  Costy«  +  Cost,j  +  Co8t,2 


where: 

X  =  life  of  labeling  in  years  (2,  3,  or  6) 

y  "  phase-in  period  in  years 


N,  =  number  of  SKU's  with  labeling  life  of  x 
years,  and 

A,  =  amortized  annual  value  of  labeling  with  a 
life  of  X  years. 
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Table  1.— One-time  Cost  to  Relabel  Sunscreen  and  Suntanning  SKU's  ($)— Continued 


Type  of  Product 

Size  of  Company 

Drug 

Suntanning 

Total  Cost 

Large 
Total  Cost 

860,677 
1,509,960 

691,800 
1,820,500 

1.5.'>?,477 
3,330,460 

^  See  section  VII.G  of  this  document 


The  one  comment  that  raised 
economic  issues  in  response  to  the 
tentative  final  monograph  expressed 
concern  about  available  labeling  space 
on  small  packages  of  sunscreen  drug 
products.  The  comment  stated  that  all 
text  needs  to  be  concise.  The  agency 
considered  this  comment  in  developing 
the  final  rule,  which  contains  specific 
labeling  modifications  for  small 
packages  and  for  simscreen  products 
used  on  small  areas  of  the  face  (e.g., 
lips,  nose,  ears,  and/or  aroimd  the  eyes). 

D.  Cost  to  Retest  SPF 

FDA  is  uncertain  about  the  nimiber  of 
OTC  sunscreen  drug  products  that  have 


not  been  tested  using  the  monograph 
SPF  test  method.  However,  the  SPF  test 
method  in  this  dociunent  is  essentially 
the  same  as  the  method  described  in  the 
proposed  rule.  If  manufactiirers  have 
added  new  products,  made  formidation 
changes,  or  otherwise  needed  to  test  or 
retest  the  SPF  of  their  products  since 
1993,  they  would  probably  have  used 
the  most  current  (i.e.,  tire  proposed)  test 
method.  Therefore,  the  agency  estimates 
that  from  15  to  30  percent  of  the 
sunscreen  drug  products  will  require 
retesting  as  a  result  of  this  document. 
The  cost  of  the  SPF  test  varies, 
depending  on  the  product  claim  (water 


resistant  or  very  water  resistant)  and 
SPF  factor  tested,  and  ranges  from 
$2,500  to  $6,500.  On  the  assumption 
that  50  percent  of  the  traditional 
sunscreen  drug  products,  and  none  of 
the  make-up  t3rpe  simscreen  products, 
make  water  resistant  claims,  and  50 
percent  of  the  products  that  make  water 
resistant  claims  make  very  water 
resistant  claims,  the  estimated  weighted 
average  cost  of  the  SPF  test  is  $3,514. 
FDA  estimates  the  total  cost  of  this 
requirement,  therefore,  to  range  from 
$3.1  million  to  $6.1  millions  (see  the 
following  Table  2). 


Table  2.— One-time  Cost  to  Retest  SPF  Assuming  15  Percent  or  30  Percent  Compliance  Rates  ($) 


Size  of  Company 


15  Percent  Non-compli- 
ance 


30  Percent  f«ton-compli- 
ance 


Small 
Large 
Total  Cost 


1,300,p00 
1,800,000 
3,100,000 


2.600,000 
3,500,000 
6,100,000 


E.  Cost  to  Reformulate 

Reformulation  costs  will  depend  on 
the  number  of  products,  if  any,  that  will 
have  no  active  ingredients  with 
completed  USP  compendial 
monographs  by  the  end  of  the 
implementation  period.  At  the  present 
time,  only  two  of  the  active  ingredients 
being  considered  do  not  have  a  USP 
monograph.  According  to  the  agency's 
drug  listing  system,  two  products, 
manufactured  by  one  company  contain 
one  of  these  ingredients,  llie  agency  is 
not  currenUy  aware  of  other  products  in 
the  marketplace  that  contain  these  two 
ingredients. 

The  cost  to  reformulate  a  product 
varies  by  the  nature  of  the 
reformulation,  the  type  of  product,  and 
the  size  and  complexity  of  the  company. 


Because  OTC  simscreen  drug  products 
are  well  characterized  topical 
formulations,  FDA  estimates  the  cost  to 
reformulate  at  about  $350,000  per 
product.  Thus,  on  the  assmnption  that 
the  manufacturer  reformulates  rather 
than  removes  the  products  bom  the 
market,  the  one-time  cost  of 
reformiUation  for  two  products  would 
be  $700,000. 

F.  Total  Incremental  Costs 

The  estimated  total  one-time 
incremental  cost  of  this  rule,  using  the 
midpoint  of  the  cost  range  for  retesting 
and  reformulation  is  $8.6  million  (see 
Table  3  of  this  document).  These 
estimates  are  based  on  16  of  the  18 
active  sunscreen  ingredients  under 
consideration  having  USP  compendial 
monographs.  If  a  USP  monograph  is 


completed  for  the  one  ingredient  in 
these  two  products  or  if  the  two 
products  are  removed  from  the  market, 
the  cost  of  reformidation  woidd  be 
eliminated.  , 

G.  Small  Business  Impact 

Based  on  the  analysis  of  FDA's  drug 
listing  system  and  other  data  described 
previously,  there  are  about  180  domestic 
companies  that  manufacture  OTC 
sunscreen  and  suntanning  products. 
Distributors  were  not  assigned  costs 
because  manufacturers  of  OTC  drug 
products  are  usuedly  responsible  for 
product  labeling,  testing,  and 
formidation.  Approximately  78  percent 
of  these  firms  meet  the  Small  Business 
Administration's  definition  of  a  small 
entity  for  this  industry  (less  than  750 
employees). 


Table  3.— Total  Incremental  Cost  to  Industry  ($) 


Size  of  Company 

Relabel  Products 

Retest  SPF' 

Reformulation* 

Total 

Dmg 

Suntanning 

SmaH 
Large 

670,000 
840,000 

1.100,000 
700.000 

2,000,000 
2,600,000 

n/a 
n/a 

n/a 

n/a 
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Size  of  Company 


Total  Cost 


Table  3.— Total  Incremental  Cost  to  Industry  ($)— Continued 


Relabel  Products 


Drug 


1,510,000 


Suntanning 


1.800,000 


^Assumes  22.5  percent  noncompliance  (midpoint  of  range) 
2  Assumes  2  products  would  require  refonnulation 


Retest  SPF' 


4,600,000 


Reformulation^ 


700,000 


Total 


8,610,000 


The  rule  will  require  manufacturers  of 
sunscreens  to  relabel  their  products. 
Some  firms  will  need  to  retest  the  SPF 
of  these  products,  and  one  firm  may 
have  to  reformulate  or  remove  two 
products  from  the  market.  Because  of 
the  2-year  implementation  period,  most 
firms  will  be  able  to  relabel  during  a 
normal  relabeling  cycle,  at  no  additional 
cost.  FDA  cannot  estimate  with 
certainty  the  number  of  small  firms  that 
will  need  to  retest  or  reformulate  their 
OTC  simscreen  products,  but  projects 
that  from  15  to  30  percent  of  all 
products  may  need  to  be  retested  and 
that  2  products  may  need  to  be 
reformulated.  Costs  will  vary  by  firm, 
depending  on  the  type  and  nimiber  of 
products  requiring  relabeling,  retesting, 
and  reformulation.  The  firm-specific 
impact  may  vary  inversely  with  the 
voliune  of  product  sales,  however, 
because  per  unit  costs  will  be  lower  for 
products  with  high  volume  sales.  Thus, 
the  relative  economic  impact  of  product 
retesting  or  relabeling  may  be  greater  for 
small  firms  than  for  large  firms. 

Because  of  the  2-year  phase-in  period 
allowed  for  simscreen  drug  and  drug- 
cosmetic  products,  which  allows 
manufacturers  the  flexibility  to 
incorporate  regulatory  changes  with 
voluntary /market-driven  changes,  the 
economic  impact  of  the  relabeling 
requirement  is  relatively  low 
(approximately  $3.3  million).  However, 
for  those  small  companies  that  may 
have  to  relabel  a  substantial  number  of 
products,  the  out-of-pocket  costs  could 
be  significant. 

Also,  the  cost  to  a  small  company 
needing  to  reformulate  a  product, 
estimated  at  approximately  $350,000 
would  be  significant.  This  impact  may 
be  moderated  by  other  options  available, 
which  may  be  more  cost  effective  than 
reformulation.  For  example,  a 
manufacturer  may  be  able  to  substitute 
other  formulations,  shift  production  to  a 
contract  manufactiu^r  with  an  approved 
formulation,  or  temporarily  remove  the 
product  fitjm  the  market  and  await  the 
completion  of  a  USP  compendial 
monograph  for  the  ingredient.  Because 
the  OTC  drug  industry  is  highly 
regulated,  all  firms  are  expected  to  have 
access  to  the  necessary  professional 
skills  on  staff  or  to  make  contractual 


arrangements  to  comply  with  the 
paperwork  and  other  requirements  of 
this  rule. 

H.  Analysis  of  Alternatives 

The  agency  altered  several  proposed 
regulatory  provisions  to  reduce  the 
economic  burden  of  this  rule  on 
industry.  For  example,  FDA  decreased 
the  amount  of  required  labeling  and 
provided  small  package 
accommodations  for  certain  products. 
The  labeling  required  by  the  proposed 
rule  would  have  increased  the  needed 
label  and/or  package  size  for  as  many  as 
90  percent  of  the  sunscreen  products. 
Such  size  adjustments  could  have 
imposed  estimated  additional  one-time 
relabeling  costs  of  $18  million  and 
annually  recurring  costs  of  $22  million 
(see  Eastern  Research  Group,  "Cost 
Impacts  of  the  Over-the-Counter 
Pharmaceutical  Labeling  Ride"  (Ref. 
48)).  Also,  in  response  to  the  comment 
(see  section  Il.H,  comment  32  of  this 
document),  the  agency  has  reconsidered 
its  position  on  SPF  testing  of  water 
resistant  and  very  water  resistant 
products  and  eliminated  the  static  test 
requirement  for  these  products.  As  the 
average  cost  of  the  static  test  is 
approximately  $2,800,  the  estimated 
savings  to  industry  due  to  the 
elimination  of  this  test  is  about 
$750,000. 

The  agency  also  considered  a  number 
of  implementation  alternatives  to  this 
final  rule.  Generally,  the  agency  allows 
only  a  1-year  implementation  period  for 
final  monographs.  However,  because 
most  sunscreen  products  are  produced 
seasonally,  the  2-year  period  will 
substantially  enhance  the  ability  of  the 
industry  to  relabel  and  reformulate  its 
products,  if  necessary,  and  sell  its 
existing  product  inventories.  The  2-year 
period  will  also  allow  sunscreen 
manufacturers  to  coordinate  the 
required  labeling  changes  with  routine 
industry-initiated  labeling  changes  and 
changes  required  by  the  new  OTC  drug 
product  labeling  final  rule  (64  FR 
13254). 

A  3-year  implementation  period  for 
sunscreen  drug  products  was 
considered,  but  the  agency  determined 
that  a  2-year  period  provides  sufficient 
time  to  sdlow  the  required  relabeling 


and  product  retesting  to  be  completed. 
The  agency  found  that  the  savings  to 
industry  of  delayed  implementation 
(estimated  to  be  about  $845,000)  were 
not  great  enough  to  justify  delaying 
appropriate  use  and  safety  Information 
to  consumers  of  OTC  sunscreen  drug 
products. 

Finally,  the  agency  is  providing  a  12- 
month  implementation  period  for 
certain  suntanning  preparations  to  add 
new  warning  information.  For  this 
category,  consumers  may  believe  that  - 
these  products  are  providing  sun 
protection  when,  in  fact,  they  do  not. 
They  may  forego  using  other  products 
that  have  been  demonstrated  to  be 
effective  in  providing  sun  protection, 
believing  that  their  tanning  product 
provides  some  measure  of  protection. 
Because  the  new  warning  for 
suntanning  preparations  presents  an 
important  safety  issue  that  needs  to  be 
conveyed  to  consumers  at  the  earliest 
possible  date,  the  agency  considered 
requiring  a  6-month  implementation 
period  for  these  products.  However, 
given  the  seasonal  nature  of  these 
products,  the  agency  was  concerned  that 
some  manufacturers  may  not  have 
sufficient  time  to  incorporate  the 
labeling  change  without  disrupting  their 
production  schedules.  By  providing  an 
additional  6  months  to  implement  the 
change,  compliance  costs  were  reduced 
by  $1.8  million. 

Vm.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
origindly  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320.3(c)(2)). 

IX.  Environmental  Impact 

The  agency  has  determined  that  under 
21  CFR  25.31(c)  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
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neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procediire,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  352 

Labeling,  Over-the-coimter  drugs. 
21  CFR  Part  700 

Cosmetics,  Packaging  and  containers. 
21  CFR  Part  740 

Cosmetics,  Labeling. 

Therefore,  under  the  Federal  Food, 
Dnig,  and  Cosmetic  Act.  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  352  is 
added  and  21  CFR  parts  310,  700,  and 
740  are  amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
S53,  355.  360b-360f,  360j,  361(a).  371,  374, 
375.  379e;  42  U.S.C.  216.  241,  242(a),  262, 
263b-263n. 

2.  Section  310.545  is  amended  by 
adding  paragraph  (a)(29),  by  revising 
paragraph  (d)  introductory  text,  by 
adding  and  reserving  paragraph  (d)(30), 
and  by  adding  paragraph  (d)(31)  to  read 
as  follows: 

§310.545    Drug  products  containing 
certain  active  ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)*  *  * 

(29)  Sunscreen  drug  products. 
Diethanolamine  methoxycinnamate 
Digalioyl  trioleate 

Ethyl  4-[bis(hyclroxypropyl)I  aminobenzoate 
Glyceryl  aminobenzoate 
Lawsone  Avith  dihydroxyacetone 
Red  petrolatum 
***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(31)  of  this  section. 
***** 

(30)  [Reserved] 

(31)  May  21,  2001  for  products  subject 
to  paragraph  (a)(29)  of  this  section. 

3.  Part  352  is  added  to  read  as  follows: 


PART  352— SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A— General  Provisions 

352.1    Scope. 
352.3    Definitions. 

Subpart  B— Active  Ingredients 

352.10    Sunscreen  active  ingredients. 
352.20    Permitted  combinations  of  active 
ingredients. 

Subpart  C— Labeling 

352.50    Principal  display  panel  of  all 

sunscreen  drug  products. 
352.52    Labeling  of  sunscreen  drug 

products. 
352.60    Labeling  of  pennitted  combinations 

of  active  ingredients. 

4 

Subpart  D— Testing  Procedures 

352.70  Standard  sunscreen. 

352.71  Light  source  (solar  simulator). 

352.72  General  testing  procedures. 

352. 73  Determination  of  SPF  value. 

352.76  Determination  if  a  product  is  water 
resistant  or  very  water  resistant. 

352.77  Test  modifications. 

Authority:  21  U.S.C.  321,  351,  352.  353. 
355,  360,  371. 

Subpsrt  A— General  Provisions 

S  352.1    Scope. 

(a)  An  over-the-counter  simscreen 
drug  product  in  a  form  suitable  for 
topical  administration  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  §  330.1  of  this 
chapter.  * 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of,. 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§352.3    Definitions. 

As  used  in  this  part: 

(a)  hdinimal  erythema  dose  (MED). 
The  quantity  of  erythema-effective 
energy  (expressed  as  Joules  per  square 
meter)  required  to  produce  the  firat 
perceptible,  redness  reaction  with 
clearly  defined  borders. 

(b)  Product  category  designation 
(PCD).  A  labeling  designation  for 
sunscreen  drug  products  to  aid  in 
selecting  the  type  of  product  best  suited 
to  an  individual's  complexion 
(pigmentation)  and  desired  response  to 
illtraviolet  (UV)  radiation. 

(1)  Minimal  sun  protection  product.  A 
simscreen  product  that  provides  a  sun 
protection  factor  (SPF)  value  of  2  to 
imder  12. 


(2)  Moderate  sun  protection  product. 
A  sunscreen  product  that  provides  an 
SPF  value  of  12  to  under  30. 

(3)  High  sun  protection  product  A 
sunscreen  product  that  provides  an  SPF 
value  of  30  or  above. 

(c)  Sunscreen  active  ingredient.  An 
active  ingredient  listed  in  §  352.10  that 
absorbs,  reflects,  or  scatters  radiation  in 
the  UV  range  at  wavelengths  from  290 
to  400  nanometers. 

(d)  Sun  protection  factor  (SPF)  value. 
The  UV  energy  required  to  produce  an 
MED  on  protected  skin  divided  by  the 
UV  energy  required  to  produce  an  MED 
on  unprotected  skin,  which  may  also  be 
defined  by  the  following  ratio:  SPF 
value  =  MED  (protected  skin  (PS))/MED 
(unprotected  skin  (US)),  where  MED 
(PS)  is  the  minimal  erythema  dose  for 
protected  skin  after  application  of  2 
milligrams  per  square  centimeter  of  the 
final  formulation  of  the  sunscreen 
product,  and  MED  (US)  is  the  minimal 
erythema  dose  for  unprotected  skin,  i.e., 
skin  to  which  no  simscreen  product  has 
been  applied.  In  effect,  the  SPF  value  is 
the  reciprocal  of  the  effective 
transmission  of  the  product  viewed  as  a 
UV  radiation  filter. 

Subpart  B— Active  Ingredients 

§  352.1 0    Sunscreen  active  ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following,  within 
the  concentration  specified  for  each 
ingredient,  and  the  finished  product 
provides  a  minimum  SPF  value  of  not 
less  than  2  as  measured  by  the  testing 
procedures  established  in  subpart  D  of 
this  part: 

(a)  Aminobenzoic  acid  (PABA)  up  to 
15  percent. 

(b)  Avobenzone  up  to  3  percent. 

(c)  Cinoxate  up  to  3  percent. 

(d)  [Reserved]. 

(e)  Dioxybenzone  up  to  3  percent 

(f)  Homosalate  up  to  15  percent. 
l)  [Reserved], 
i)  Menthyl  anthranilate  up  to  5 

percent. 

(i)  Octocrylene  up  to  10  percent. 

(j)  Octyl  methoxydimamate  up  to  7.5 
percent. 

(k)  Octyl  salicylate  up  to  5  percent. 

(1)  Oxybenzone  up  to  6  percent. 

(m)  Padimate  O  up  to  8  percent. 

(n)  Phenylbenzimidazole  sulfonic 
acid  up  to  4  percent 

(o)  Sulisobenzone  up  to  10  percent 

(p)  Titaniimi  dioxide  up  to  25  percent. 

(q)  Trolamine  salicylate  up  to  12 
percent 

(r)  Zinc  oxide  up  to  25  percent 

{352.20    Permitted  comtHnations  of  active 
ingradlertts. 

The  SPF  of  any  combination  product 
is  measured  by  the  testing  procedures 
established  in  subpart  D  of  this  part. 
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(a)  Combinations  of  sunscreen  active 
ingredients.  (1)  Two  or  more  simscreen 
active  ingredients  identified  in 
§  352.10(a).  (c),  (e).  (f),  and  (h)  through 
(r)  may  be  combined  with  eadi  other  in 
a  single  product  when  used  in  the 
concentrations  established  for  each 
ingredient  in  §  352.10.  The 
concentration  of  each  active  ingredient 
must  be  sufficient  to  contribute  a 
minimum  SPF  of  not  less  than  2  to  the 
finished  product.  The  finished  product 
must  have  a  minimum  SPF  of  not  less 
than  the  number  of  sunscreen  active 
ingredients  used  in  the  combination 
multiplied  by  2. 

(2)  Two  or  more  sunscreen  active 
ingredients  identified  in  §  352.100)),  (c), 
(e),  (f),  (i)  through  (1),  (o),  and  (q)  may 
be  combined  with  each  other  in  a  single 
product  when  used  in  the 
concentrations  established  for  each 
ingredient  in  §  352.10.  The 
concentration  of  each  active  ingredient 
must  be  sufficient  to  contribute  a 
minimiun  SPF  of  not  less  than  2  to  the 
finished  product.  The  finished  product 
must  have  a  minimum  SPF  of  not  less 
than  the  number  of  sunscreen  active 
ingredients  used  in  the  combination 
multiplied  by  2. 

(b)  [Reserved]. 

(c)  [Reserved]. 

SubfMirt  C— Labeling 

S  352.50    Principal  display  panal  of  all 
sunscreen  drug  products. 

In  addition  to  the  statement  of 
identity  required  in  §  352.52,  the 
following  labeling  statements  shall  be 
prominently  placed  on  the  principal 
display  panel: 

(a)  For  products  that  do  not  satisfy  the 
water  resistant  or  very  water  resistant 
sunscreen  product  testing  procedures  in 
§352.76.  (1)  For  products  with  SPF 
values  up  to  30.  "SPF  (insert  tested  SPF 
value  of  the  product  up  to  30)." 

(2)  For  products  witn  SPF  values  over 
30.  "SPF  30"  (select  one  of  the 
following:  "plus"  or  "+").  Any 
statement  accompanying  the  marketed 
product  that  states  a  specific  SPF  value 
above  30  or  similar  language  indicating 
a  person  can  stay  in  the  sun  more  than 
30  times  longer  than  without  sunscreen 
will  cause  the  product  to  be  misbranded 
under  section  502  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act). 

(b)  For  products  that  satisfy  the  water 
resistant  sunscreen  product  testing 
procedures  in  §352.76.  (1)  (Select  one  of 
the  following:  "Water,"  "Water/Sweat," 
or  "Water/Perspiration")  "Resistant." 

(2)  "SPF  (insert  SPF  value  of  the 
product,  as  stated  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  after  it  has  been 
tested  using  the  water  resistant 


simscreen  product  testing  procedures  in 
§352.76)." 

(c)  For  products  that  satisfy  the  very 
water  resistant  sunscreen  product 
testing  procedures  in  §352.76.  (1) 
"Very"  (select  one  of  the  following: 
"Water,"  "Water/Sweat,"  or  "Water/ 
Perspiration")  "Resistant." 

(2)  "SPF  (insert  SPF  value  of  the 
product,  as  stated  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  after  it  has  been 
tested  using  the  very  water  resistant 
sunscreen  product  testing  procedures  in 
§352.76)." 

S  352.52    Labeling  of  sunscreen  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "sunscreen." 

(b)  Indications.  The  labeling  of  the 
product  states,  imder  the  heading 
"Uses,"  all  of  the  phrases  listed  in 
paragraph  (b)(1)  of  this  section  that  are 
applicable  to  the  product  and  may 
contain  any  of  the  additional  phrases 
listed  in  paragraph  (b)(2)  of  this  section, 
as  appropriate.  Other  truthful  and 
noimiisleading  statements,  describing 
only  the  uses  that  have  been  established 
and  listed  in  this  paragraph  (b),  may 
also  be  used,  as  provided  in  §  330.1(c)(2) 
of  this  chapter,  subject  to  the  provisions 
of  section  502  of  the  act  relating  to 
misbranding  and  the  prohibition  in 
section  301(d)  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(1)  For  products  containing  any 
ingredient  in  §352.10.  (i)  "[bullet]' 
helps  prevent  simbum  [bullet]  higher 
SPF  gives  more  sunburn  protection". 

(ii)  For  products  that  satisfy  the  water 
resistant  testing  procedures  identified  in 
§352.76.  "[bullet]  retains  SPF  after  40 
minutes  of  (select  one  or  more  of  the 
following:  "activity  in  the  water," 
"sweating,"  or  "perspiring"). 

(iii)  For  products  that  satisfy  the  very 
water  resistant  testing  procedures 
identified  in  §352.76.  "[bullet]  retains 
SPF  aJFler  80  minutes  of  (select  one  or 
more  of  the  following:  "activity  in  the 
water,"  "sweating,"  or  "perspiring"). 

(2)  Additional  indications.  In  addition 
to  the  indications  provided  in  paragraph 
(b)(1)  of  this  section,  the  following  may 
be  used  for  products  containing  any 
ingredient  in  §  352.10: 

(i)  For  products  that  provide  an  SPF 
of  2  to  under  12.  Select  one  or  both  of 
the  following:  ["[bullet]"  (select  one  of 
the  following:  "provides  minimal." 
"provides  minimum,"  "minimal,"  or 


» See  §  201 .66(b)(4)  of  this  chapter. 


"minimum")  "protection  against" 
(select  one  of  the  following:  "sunburn" 
or  "sunburn  and  tanning")],  or  "[bullet] 
for  skin  that  sunburns  minimally". 

(ii)  For  products  that  provide  an  SPF 
of  12  to  under  30.  Select  one  or  both  of 
the  follovnng:  ["[bullet]"  (select  one  of 
the  following:  "provides  moderate"  or 
"moderate")  "protection  against"  (select 
one  of  the  following:  "simbimi"  or 
"sunburn  and  tanning")],  or  "[bullet]  for 
skin  that  simbums  easily". 

(iii)  For  products  that  provide  an  SPF 
of  30  or  above.  Select  one  or  both  of  the 
following:  ["[bullet]"  (select  one  of  the 
following:  "provides  high"  or  "high") 
"protection  against"  (select  one  of  the 
following:  "sunburn"  or  "sunburn  and 
tanning")],  or  "[bullet]  for  skin  highly 
sensitive  to  sunburn". 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
imder  the  heading  "Warnings:" 

(1)  For  products  containing  any 
ingredient  in  §352.10.  (i)  "When  using 
this  product  [bullet]  keep  out  of  eyes. 
Rinse  with  water  to  remove." 

(ii)  "Stop  use  and  ask  a  doctor  if 
[bullet]  rash  or  irritation  develops  and 
lasts". 

(2)  For  products  containing  any 
ingredient  identified  in  §  352.10 
marketed  as  a  lipstick.  The  external  use 
only  warning  in  §  201.66(c)(5)(i)  of  this 
chapter  and  the  warning  in  paragraph 
(c)(l){i)  of  this  section  are  not  required. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
statements,  as  appropriate,  under  the 
heading  "Directions."  More  detailed 
directions  applicable  to  a  particular 
product  formulation  (e.g.,  cream,  gel, 
lotion,  oil,  spray,  etc.)  may  also  be 
included. 

(1)  For  products  containing  any 
ingredient  in  §352.10.  (i)  "[bullet] 
apply"  (select  one  or  more  of  the 
following,  as  applicable:  "liberally," 
"generously,"  "smoothly,"  or  "evenly") 
"(insert  appropriate  time  interval,  if  a 
waiting  period  is  needed)  before  sun 
exposiue  and  as  needed". 

(ii)  "[bullet]  children  under  6  months 
of  age:  ask  a  doctor". 

(2)  In  addition  to  the  directions 
provided  in  §  352.52(d)(1),  the  following 
may  be  used  for  products  containing 
any  ingredient  in  §352.10.  "[bullet] 
reapply  as  needed  or  after  towel  drying, 
swimming,  or"  (select  one  of  the 
following:  "sweating"  or  "perspiring"). 

(3)  If  the  additional  directions 
provided  in  §  352.52(d)(2)  are  used,  the     ■ 
phrase  "and  as  needed"  in 
§  352.52(d)(1)  is  not  reauired. 

(4)  For  products  marketed  as  a 
lipstick.  The  directions  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section  are  not 
required. 
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(e)  Statement  on  product 
performance — ( 1 )  For  products 
containing  any  ingredient  identified  in 
§352.1 0,  the  following  PCD  labeling 
claims  may  be  used  under  the  heading 
"Other  information  "  or  anywhere 
outside  of  the  "Drug  Facts"  box  or 
enclosure. 

(i)  For  products  containing  active 
ingredient(s}  that  provide  an  SPF  value 
of  2  to  under  12.  (Select  one  of  the 
following:  "minimal"  or  "minimum") 
"sun  protection  product." 

(ii)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  12  to  under  30.  "moderate  sun 
protection  product." 

(iii)  For  products  containing  active 
ingredientls]  that  provide  an  SPF  value 
of  30  or  above,  "high  sun  protection 
product." 

(2)  For  products  containing  any 
ingredient  identified  in  §  352.10,  the 
following  labeling  statement  may  be 
used  under  the  heading  "Other 
information"  or  anywhere  outside  of  the 
"Drug  Facts"  box  or  enclosure.  "Sun 
alert:  Limiting  sun  exposure,  wearing 
protective  clothing,  and  using 
simscreens  may  reduce  the  risks  of  skin 
aging,  skin  cancer,  and  other  harmful 
effects  of  the  sim."  Any  variation  of  this 
statement  will  cause  the  product  to  be 
misbranded  under  section  502  of  the 
act. 

(f)  Products  labeled  for  use  only  on 
specific  small  areas  of  the  face  (e.g., 
lips,  nose,  ears,  and/or  around  eyes) 
and  that  meet  the  criteria  established  in 
§201.66(d)(10)  of  this  chapter.  The  title, 
headings,  subheadings,  and  information 
described  in  §  201.66(c)  of  this  chapter 
shall  be  printed  in  accordance  with  the 
following  specifications: 

(1)  The  labeling  shall  meet  the 
requirements  of  §  201.66(c)  of  this 
chapter  except  that  the  title,  headings, 
and  information  described  in 
§  201.66(c)(1),  (c)(3),  and  (c)(7)  may  be 
omitted,  and  the  headings,  subheadings, 
and  information  described  in 
§  201.66(c)(2),  (c)(4),  (c)(5),  and  (c)(6) 
may  be  presented  as  follows: 

(i)  The  active  ingredients 
(§  201.66(c)(2)  of  this  chapter)  shall  be 
listed  in  alphabetical  order. 

(ii)  The  heading  and  the  indication 
required  by  §  201.66(c)(4)  may  be 
limited  to:  "Use  [in  bold  type]  helps 
prevent  sunbiun." 

(iii)  The  "external  use  only"  warning 
in  §  201.66(c)(5)(i)  of  this  chapter  may 
be  omitted. 

(iv)  The  subheadings  in 
§  201.66(c)(5)(iii)  through  (c)(5)(vii)  of 
this  chapter  may  be  omitted,  provided 
the  information  after  the  heading  . 


"Warnings"  states:  "Keep  out  of  eyes." 
and  "Stop  use  if  skin  rash  occurs." 

(v)  The  warning  in  §  201.66(c)(5)(x)  of 
this  chapter  may  be  limited  to  the 
following:  "Keep  out  of  reach  of 
children." 

(vi)  For  a  lipstick,  the  warnings  "Keep 
out  of  eyes"  in  §  352.52(f)(l)(iv)  and 
"Keep  out  of  reach  of  children"  in 
§  352.52(f)(l)(v)  and  the  directions  in 
§  352.52(d)  may  be  omitted. 

(2)  The  labeling  shall  be  printed  in 
accordance  with  the  requirements  of 
§  201.66(d)  of  this  chapter  except  that 
any  requirements  related  to 
§  201.66(c)(1),  (c)(3).  and  (c)(7).  and  the 
horizontal  barlines  and  hairlines 
described  in  §  201.66(d)(8),  may  be 
omitted. 

§  352.60    Uibejing  of  permitted 
combinations  of  active  ingredients. 

Statements  of  identity,  indications, 
warnings,  and  directions  for  use, 
respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  imderstandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
established  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs. 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Uses,"  the  indication(s)  for  each 
ingredient  in  the  combination  as 
established  in  the  indications  sections 
of  the  applicable  OTC  drug  monographs, 
imless  otherwise  stated  in  this 
peiragraph.  Otber  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  in  the  applicable  OTC 
drug  monographs  or  listed  in  this 
paragraph  (b),  may  also  be  used,  as 
provided  by  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 


(1)  In  addition,  the  labeling  of  the 
product  may  contain  any  of  the  "other 
allowable  statements"  that  are  identified 
in  the  applicable  monographs. 

(2)  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b). 

(c)  Warnings.  The  labeling  of  the 
product  states,  imder  the  beading 
"Warnings,"  the  waming(s)  for  each 
ingredient  in  the  combination,  as 
established  in  the  warnings  section  of 
the  applicable  OTC  drug  monographs. 
For  permitted  combinations  containing 
a  sunscreen  and  a  skin  protectant 
identified  in  §  352.20(b). 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  contain  any  dosage  that 
exceeds  those  established  for  any 
individual  ingredient  in  the  applicable 
OTC  drug  monograph(s),  and  may  not 
provide  for  use  by  any  age  group  lower 
than  the  highest  minimum  age  limit 
established  for  any  individual 
ingredient.  For  permitted  combinations 
containing  a  simscreen  and  a  skin 
protectant  identified  in  §  352.20(b). 

Subpart  D— Testing  Procedures 
§352.70    Standard  sunscreen. 

(a)  Laboratory  validation.  A  standard 
sunscreen  shall  be  used  concomitantly 
in  the  testing  procedures  for 
determining  the  SPF  value  of  a 
sunscreen  drug  product  to  ensure  the 
uniform  evaluation  of  sunscreen  drug 
products.  The  standard  sunscreen  shall 
be  an  8-percent  homosalate  preparation 
with  a  mean  SPF  value  of  4.47  (standard 
deviation  =  1.279).  In  order  for  the  SPF 
determination  of  a  test  product  to  be 
considered  valid,  the  SPF  of  the 
standard  siuiscreen  must  fall  within  the 
standard  deviation  range  of  the  expected 
SPF  (i.e.,  4.47  ±  1.279)  and  the  95- 
percent  confidence  interval  for  the  mean 
SPF  must  contain  the  value  4. 

(b)  Preparation  of  the  standard 
homosalate  sunscreen.  (1)  The  standard 
homosalate  sunscreen  is  prepared  from 
two  different  preparations  (preparation 
A  and  preparation  B)  with  the  following 
compositions: 
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Composition  of  Preparation  A  and  Preparation  B  of  the  Standard  Sunscreen 


Preparation  A 

Lanolin 

Homosalate 

White  petrolatum 

Stearic  acid  

Propylparaben  

Preparation  B 

Methylparatjen 

Edetate  disodium  .... 

Propylene  glycol 

Triethanolamine 

Purified  water  U.S.P 


Ingredients 


Percent  by  weight 


5.00 
8.00 
2.50 
4.00 
0.05 

0.10 
0.05 
5.00 
1.00 
74.30 


(2)  Preparation  A  and  preparation  B 
are  heated  separately  to  n  to  82  °C, 
witli  constant  stirring,  imtil  the  contents 
of  each  part  are  solubilized.  Add 
preparation  A  slowly  to  preparation  B 
while  stirring.  Continue  stirring  until 
the  emulsion  formed  is  cooled  to  room 
temperature  (15  to  30  °C).  Add  sufficient 
pinified  water  to  obtain  100  grams  of 
standard  siuiscreen  preparation. 

(c)  Assay  of  the  standard  homosalate 
sunscreen.  Assay  the  standard 
homosalate  sunscreen  preparation  by 
the  following  method  to  ensure  proper 
concentration: 

(1)  Preparation  of  the  assay  solvent. 
The  solvent  consists  of  1  percent  glacial 
acetic  acid  (V/V)  in  denatined  ethanol. 
The  denatured  ethanol  should  not 
contain  a  UV  radiation  absorbing 
denatinant. 

(2)  Preparation  of  a  1-percent  solution 
of  the  standard  homosalate  sunscreen 
preparation.  Accinately  weigh  1  gram  of 
the  standard  homosalate  sunscreen 
preparation  into  a  100-milliliter 
volumetric  flask.  Add  50  milliliters  of 
the  assay  solvent.  Heat  on  a  steam  bath 
and  mix  well.  Cool  the  solution  to  room 
temperature  (15  to  30  °C).  Then  dilute 
the  solution  to  volume  with  the  assay 
solvent  and  mix  well  to  make  a  1- 
percent  solution. 

(3)  Preparation  of  the  test  solution 
(1:50  dilution  of  the  1-percent  solution). 
Filter  a  portion  of  the  1 -percent  solution 
through  nimiber  1  filter  paper.  Discard 
the  first  10  to  15  milliliters  of  the 
filtrate.  Collect  the  next  20  milliliters  of 
the  filtrate  (second  collection).  Add  1 
milliliter  of  the  second  collection  of  the 
filtrate  to  a  50-milliliter  volumetric 
flask.  Dilute  this  solution  to  volume 
with  assay  solvent  and  mix  well.  This 

is  the  test  solution  (1:50  dilution  of  the 
1-percent  solution). 

(4)  Spectrophotometric  determination. 
The  absorbance  of  the  test  solution  is 
measured  in  a  suitable  double  beam 
spectrophotometer  with  the  assay 
solvent  and  reference  beam  at  a 
wavelength  near  306  nanometers. 


(5)  Calculation  of  the  concentration  of 
homosalate.  The  concentration  of 
homosalate  is  determined  by  the 
following  formula  which  takes  into 
consideration  the  absorbance  of  the 
sample  of  the  test  solution,  the  dilution 
of  the  1-percent  solution  (1:50),  the 
weight  of  the  sample  of  the  standard 
homosalate  sunscreen  preparation  (1 
gram),  and  the  standard  absorbance 
value  (172)  of  homosalate  as  determined 
by  averaging  the  absorbance  of  a  large 
number  of  batches  of  raw  homosalate: 

Concentration  of  homosalate  = 
absorbance  x  50  x  100  x  172  =  percent 
concentration  by  weight. 

§  352.71    Light  source  (solar  simulator). 

A  solar  simulator  used  for 
determining  the  SPF  of  a  sunscreen  drug 
product  should  be  filtered  so  that  it 
provides  a  continuous  emission 
spectrum  fi-om  290  to  400  nanometers 
similar  to  sunlight  at  sea  level  from  the 
sun  at  a  zenith  angle  of  10  °;  it  has  less 
than  1  percent  of  its  total  energy  output 
contributed  by  nonsolar  wavelengths 
shorter  than  290  nanometers;  and  it  has 
not  more  than  5  percent  of  its  total 
energy  output  contributed  by 
wavelengths  longer  than  400 
nanometers.  In  addition,  a  solar 
simulator  should  have  no  significant 
time-related  fluctuations  in  radiation 
emissions  after  an  appropriate  warmup 
time,  and  it  should  have  good  beam 
uniformity  (within  It)  percent)  in  the 
exposure  plane.  To  ensine  that  the  solar 
simulator  delivers  the  appropriate 
spectrum  of  UV  radiation,  it  must  be 
measured  periodically  with  an 
accurately-calibrated  spectroradiometer 
system  or  equivalent  instrument. 

§352.72    General  testing  procedures. 

(a)  Selection  of  test  subjects  (male  and 
female).  (1)  Only  fair-skin  subjects  with 
skin  types  I,  H,  and  III  using  the 
following  guidelines  shall  be  selected: 
Selection  of  Fair-skin  Subjects 


Skin  Type  and  Sunburn  and  Tanning  History 

(Based  on  first  30  to  45  minutes  sun  exposure 

after  a  winter  season  of  no  sun  exposure.) 

I — Always  bums  easily;  never  tans 

(sensitive). 

II — Always  bums  easily;  tans  minimally 

(sensitive). 

Ill — Bums  moderately;  tans  gradually  (light 

brown)  (normal). 

IV — Bums  minimally;  always  tans  well 

(moderate  brown)  (normal). 

V — Rarely  bums;  tans  profusely  (dark  brown) 

(insensitive). 

VI — Never  bums;  deeply  pigmented 

(insensitive). 

(2)  A  medical  history  shall  be 
obtained  from  all  subjects  with 
emphasis  on  the  effects  of  sunlight  on 
their  skin.  Ascertain  the  general  health 
of  the  individual,  the  individual's  skin 
type  (I,  n,  or  III),  whether  the  individual 
is  taking  medication  (topical  or 
systemic)  that  is  known  to  produce 
abnorm8d  sunlight  responses,  and 
whether  the  individual  is  subject  to  any 
abnormal  responses  to  simlight,  such  as 
a  phototoxic  or  photoallergic  response. 

(b)  Test  site  inspection.  The  physical 
examination  shall  determine  the 
presence  of  sunbiun,  siuitan,  scars, 
active  dermal  lesions,  and  imeven  skin 
tones  on  the  areas  of  the  back  to  be 
tested.  The  presence  of  nevi,  blemishes, 
or  moles  will  be  acceptable  if  in  the 
physician's  judgment  they  will  not 
interfere  with  the  study  results.  Excess 
hair  on  the  back  is  acceptable  if  the  hair 
is  clipped  or  shaved. 

(c)  Informed  consent.  Legally  effective 
written  informed  consent  must  be 
obtained  fi-om  all  individuals. 

(d)  Test  site  delineation — (1)  Test  site 
area.  A  test  site  area  serves  as  an  area 
for  determining  the  subject's  MED  after 
application  of  either  the  sunscreen 
standard  or  the  test  simscreen  product, 
or  for  determining  the  subject's  MED 
when  the  skin  is  improtected  (control 
site).  The  area  to  be  tested  shall  be  the 
back  between  the  beltline  and  the 
shoulder  blade  (scapulae)  and  lateral  to 
the  midline.  Each  test  site  area  for 
applying  a  product  or  the  standard 
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sunscreen  shall  be  a  minimiim  of  50- 
sqiiare  centimeters,  e.g.,  5  x  10 
centimeters.  The  test  site  areas  are 
outlined  with  ink.  If  the  person  is  to  be 
tested  in  an  upright  position,  the  lines 
shall  be  drawn  on  the  skin  with  the 
subject  upright.  If  the  subject  is  to  be 
tested  while  prone,  the  markings  shall 
be  made  with  the  subject  prone. 

(2)  Test  subsite  area.  Each  test  site 
area  shall  be  divided  into  at  least  three 
test  subsite  areas  that  are  at  least  1 
square  centimeter.  Usually  four  or  five 
subsites  are  employed.  Each  test  subsite 
within  a  test  site  area  is  subjected  to  a 
specified  dosage  of  UV  radiation,  in  a 
series  of  UV  radiation  exposures,  in 
which  the  test  site  area  is  exposed  for 
the  determination  of  the  MED. 

(e)  Application  of  test  materials.  To 
ensure  standardized  reporting  and  to 
define  a  product's  SPF  value,  the 
application  of  the  product  shall  be 
expressed  on  a  weight  basis  per  unit 
area  which  establishes  a  standard  film. 
Both  the  test  sunscreen  product  and  the 
standard  simscreen  application  shall  be 
2  milligrams  per  square  centimeter.  For 
oils  and  most  lotions,  the  viscosity  is 
such  that  the  material  can  be  applied 
with  a  volumetric  syringe.  For  creams, 
heavy  gels,  and  biitters,  the  product 
shall  be  warmed  slightly  so  that  it  can 
be  applied  voliunetrically.  On  heating, 
care  shall  be  taken  not  to  alter  the 
product's  physical  characteristics, 
especially  separation  of  the 
formulations.  Pastes  and  ointments  shall 
be  weighed,  then  applied  by  spreading 
on  the  test  site  area.  A  product  shall  be 
spread  by  using  a  finger  cot.  If  two  or 
more  simscreen  drug  products  are  being 
evaluated  at  the  same  time,  the  test 
products  and  the  standard  simscreen,  as 
specified  in  §  352.70,  should  be  applied 
in  a  blinded,  randomized  manner.  If 
only  one  sunscreen  drug  product  is 
being  tested,  the  testing  subsites  should 


be  exposed  to  the  varying  doses  of  UV 
radiation  in  a  randomized  manner. 

(f)  Waiting  period.  Before  exposing 
the  test  site  areas  after  applying  a 
product,  a  waiting  period  of  at  least  15 
minutes  is  required. 

(g)  Number  of  subjects.  A  test  panel 
shall  consist  of  not  more  than  25 
subjects  with  the  number  fixed  in 
advance  by  the  investigator.  From  this 
panel,  at  least  20  subjects  must  produce 
valid  data  for  analysis. 

(h)  Response  criteria.  In  order  that  the 
person  who  evaluates  the  MED 
responses  does  not  know  which 
sunscreen  formulation  was  applied  to 
which  site  or  what  doses  of  UV 
radiation  were  administered,  he/she 
must  not  be  the  same  person  who 
applied  the  simscreen  drug  product  to 
the  test  site  or  administered  the  doses  of 
UV  radiation.  After  UV  radiation 
exposure  from  the  solar  simulator  is 
completed,  all  inunediate  responses 
shall  be  recorded.  These  include  several 
types  of  typical  responses  such  as  the 
following:  An  immediate  darkening  or 
taimiag,  tjrpically  greyish  or  purplish  in 
color,  fading  in  30  to  60  minutes,  and 
attributed  to  photo-oxidation  of  existing 
melanin  granules;  immediate  reddening, 
fading  rapidly,  and  viewed  as  a  normal 
response  of  capillaries  and  venules  to 
heat,  visible  and  infrared  radiation;  and 
an  immediate  generalized  heat  response, 
resembling  prickly  heat  rash,  fading  in 
30  to  60  minutes,  and  apparently  caused 
by  heat  and  moisture  generally  irritating 
to  the  skin's  surface.  After  the 
immediate  responses  are  noted,  each 
subject  shall  shield  the  exposed  area 
from  further  UV  radiation  for  the 
remainder  of  the  test  day.  The  MED  is 
determined  22  to  24  hoxas  after 
exposure.  The  erythema  responses  of 
the  test  subject  should  be  evaluated 
under  the  following  conditions:  The 
source  of  illumination  should  be  either 
a  tungsten  light  bulb  or  a  warm  white 


fluorescent  light  bulb  that  provides  a 
level  of  illumination  at  the  test  site 
within  the  range  of  450  to  550  lux,  and 
the  test  subject  should  be  La  the  same 
position  used  when  the  test  site  was 
irradiated.  Testing  defends  upon 
determining  the  smallest  dose  of  energy 
that  produces  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure  for  each  series  of 
exposures.  To  determine  the  MED, 
somewhat  more  intense  erythemas  must 
also  be  produced.  The  goal  is  to  have 
some  exposures  that  produce  absolutely 
no  effect,  and  of  those  exposures  that , 
produce  an  effect,  the  mavimal  exposure 
should  be  no  more  than  twice  the  total 
energy  of  the  minimal  exposure. 

(i)  Rejection  of  test  data.  Test  data 
shall  be  rejected  if  the  exposure  series 
fails  to  elicit  an  MED  response  on  either 
the  treated  or  unprotected  skin  sites,  or 
if  the  responses  on  the  tieated^sites  are 
randomly  absent  (which  indicates  the 
product  was  not  spread  evenly),  or  if  the 
subject  was  noncompliant  (e.g.,  subject 
withdraws  from  the  test  due  to  illness 
or  work  conflicts,  subject  does  not 
shield  the  exposed  testing  sites  from 
further  UV  radiation  until  the  MED  is 
read,  etc.). 

§352.73    Determination  of  SPF  value. 

(a)(1)  The  following  erythema  action 
spectrum  shall  be  used  to  calculate  the 
erythema  effective  exposure  of  a  solar 
simulator: 

V  (X)  =  1.0  (250  <  A.  <  298  nm) 

Vi  (X)  =  1.00  w*  (298    »")  (298  :  A.  <  328 
nanometers) 

V,  (A.)  =  l.OPois  (139  -  X)  (328  <  A,  <  400 
nanometers) 

(2)  The  data  contained  in  this  action 
spectrum  are  to  be  used  as  spectral 
weighting  factors  to  calculate  the 
erythema  effective  exposure  of  a  solar 
simulator  as  follows: 
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=  2       Vi  (X)  *  I  (\)  *  te,p 


250 


where:       E  =  Erythema  Effective  Exposure  (dose:  Joules  per  square  meter) 
V|  =  Weighting  Factor  (Erythema  Action  Spectrum) 
I  =  Spectral  Irradiance  (Watts  per  square  meter  per  nanometer) 


texp  =  exposure  time  (seconds) 


BILLMG  CODE  4160-01-C 

(b)  Determination  of  MED  of  the 
unprotected  skin.  A  series  of  UV 
radiation  exposures  expressed  as  Joules 
per  square  meter  (adjusted  to  the 
erythema  action  spectrum  calculated 
according  to  §  352.73(a))  is  administered 
to  the  subsite  areas  on  each  subject  with 
an  acciirately  calibrated  solar  simulator. 
A  series  of  five  exposures  shall  be 
administered  to  the  untreated, 
unprotected  skin  to  determine  the 
subject's  inherent  MED.  The  doses 
selected  shall  be  a  geometric  series 
represented  by  (1.25"),  wherein  each 
exposure  time  interval  is  25  percent 
greater  than  the  previous  time  to 
maintain  the  same  relative  uncertainty 
(expressed  as  a  constant  percentage), 
independent  of  the  subject's  sensitivity 
to  UV  radiation,  regardless  of  whether 
the  subject  has  a  high  or  low  MED. 
Usually,  the  MED  of  a  person's 
improtected  skin  is  determined  the  day 
prior  to  testing  a  product.  This  MED(US) 
shall  be  used  in  the  determination  of  the 
series  of  UV  radiation  exposures  to  be 
administered  to  the  protected  site  in 
subsequent  testing.  The  MED(US) 
should  be  determined  again  on  the  same 
day  as  the  standard  and  test  simscreens 
and  this  MED(US)  should  be  used  in 
calculating  the  SPF. 

(c)  Determination  of  individual  SPF 
values.  A  series  of  UV  radiation 
exposures  expressed  as  Joules  per 
square  meter  (adjusted  to  the  erythema 
action  spectrum  calculated  according  to 
§  352.73(a))  is  administered  to  the 


subsite  areas  on  each  subject  with  an 
accurately-calibrated  solar  simulator.  A 
series  of  seven  exposures  shall  be 
administered  to  the  protected  test  sites 
to  determine  the  MED  of  the  protected 
skin  (MED(PS)).  The  doses  selected 
shall  consist  of  a  geometric  series  of  five 
exposures,  where  the  middle  exposure 
is  placed  to  yield  the  expected  SPF  plus 
two  other  exposures  placed 
S3munetrically  aroimd  the  middle 
exposure.  The  exact  series  of  exposures 
to  be  given  to  the  protected  skin  shall 
be  determined  by  the  previously 
established  MED(US)  and  the  expected 
SPF  of  the  test  sunscreen.  For  products 
with  an  expected  SPF  less  than  8,  the 
exposures  shall  be  the  MED(US)  times 
0.64X,  0.80X,  0.90X,  l.OOX,  I.IOX, 
1.25X,  and  1.56X,  where  X  equals  the 
expected  SPF  of  the  test  product.  For 
products  with  an  expected  SPF  between 
8  and  15,  the  exposures  shall  be  the 
MED(US)  times  0.69X,  0.83X,  0.91X, 
l.OOX,  1.09X,  1.20X,  and  1.44X,  where 
X  equals  the  expected  SPF  of  the  test 
product.  For  products  with  an  expected 
SPF  greater  that  15,  the  exposures  shall 
be  the  MED(US)  times  0.76X,  0.87X, 
0.93X,  l.OOX,  1.07X,  1.15X,  and  1.32X, 
where  X  equals  the  expected  SPF  of  the 
test  product.  The  MED  is  the  quantity  of 
erythema-effective  energy  required  to 
produce  the  first  perceptible, 
imambiguous  redness  reaction  with 
clearly  defined  borders  at  22  to  24  hours 
postexposure.  The  SPF  value  of  the  test 
sunscreen  is  then  calculated  from  the 
dose  of  UV  radiation  required  to 


produce  the  MED  of  the  protected  skin 
and  from  the  dose  of  UV  radiation 
required  to  produce  the  MED  of  the 
unprotected  skin  (control  site)  as 
follows: 

SPF  value  =  the  ratio  of  erythema  effective 
exposure  (Joules  per  square  meter)  (MED(PS)) 
to  the  erythema  effective  exposure  (Joules  per 
square  meter)  (MED(US)). 

(d)  Determination  of  the  test  product's 
SPF  value  and  PCD.  Use  data  itom  at 
least  20  test  subjects  with  n  representing 
the  number  of  subjects  used.  First,  for 
each  subject,  compute  the  SPF  value  as 
stated  in  §  352.73fb)  and  (c).  Second, 
compute  the  mean  SPF  value,  x,  and  the 
standard  deviation,  s,  for  these  subjects. 
Third,  obtain  the  upper  5-percent  point 
from  the  t  distribution  table  with  n-1 
degrees  of  freedom.  Denote  this  value  by 
t.  Fourth,  compute  ts/  Vn.  Denote  this 
quantity  by  A  (i.e.,  A  =  ts/  Vn).  Fifth, 
calculate  the  SPF  value  to  be  used  in 
labeling  as  follows:  the  label  SPF  equals 
the  largest  whole  number  less  than  x  - 
A.  Sixth  and  last,  the  drug  product  is 
classified  into  a  PCD  as  follows:  if  30  + 
A  <  X,  the  PCD  is  High;  if  12  +  A  <  x 
<  30  -t-  A,  the  PCD  is  Moderate;  if  2  + 
A  <  X  <  12  +  A,  the  PCD  is  Minimal; 
if  X  <  2  +  A,  the  product  shall  not  be 
labeled  as  a  siuiscreen  drug  product  and 
shall  not  display  an  SPF  value. 

§  352.76  Determination  if  a  product  is 
water  resistant  or  very  water  resistant 
The  general  testing  procedures  in 
§  352.72  shall  be  used  as  part  of  the 
following  tests,  except  where  modified 
in  this  section.  An  indoor  iresh  water 
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pool,  whirlpool,  and/or  Jacuzzi 
maintained  at  23  to  32  °C  shall  be  used 
in  these  testing  procedures.  Fresh  water 
is  clean  drinking  water  that  meets  the 
standards  in  40  CFR  part  141.  The  pool 
and  air  temperatvue  and  the  relative 
hiunidity  shall  be  recorded. 

(a)  Procedure  for  testing  the  water 
resistance  of  a  sunscreen  product.  For 
sunscreen  products  making  the  claim  of 
"water  resistant,"  the  label  SPF  shall  be 
the  label  SPF  value  determined  after  40 
minutes  of  water  immersion  using  the 
following  procedine  for  the  water 
resistance  test: 

(1)  Apply  sunscreen  product 
(followed  by  the  waiting  period  after 
application  of  the  simscreen  product 
indicated  on  the  product  labeling). 

(2)  20  minutes  moderate  activity  in 
water. 

(3)  20-minute  rest  period  (do  not 
towel  test  sites). 

(4)  20  minutes  moderate  activity  in 
water. 

(5)  Conclude  water  test  (air  dry  test 
sites  without  toweling). 

(6)  Begin  solar  simulator  exposure  to 
test  site  areas  as  described  in  §  352.73. 

(b)  Procedure  for  testing  a  very  water 
resistant  sunscreen  product.  For 
sunscreen  products  making  the  claim  of 
"very  water  resistant,"  the  label  SPF 
shall  be  the  label  SPF  value  determined 
after  80  minutes  of  water  immersion 
using  the  following  procedure  for  the 
very  water  resistant  test: 

(1)  Apply  sunscreen  product 
(followed  by  the  waiting  period  after 
application  of  the  sunscreen  product 
indicated  on  the  product  labeling). 

(2)  20  minutes  moderate  activity  in 
water. 

(3)  20-minute  rest  period  (do  not 
towel  test  sites). 

(4)  20  minutes  moderate  activity  in 
water. 

(5)  20-minute  rest  period  (do  not 
towel  test  sites). 

(6)  20  minutes  moderate  activity  in 
water. 

(7)  20-minute  rest  period  (do  not 
towel  test  sites). 

(8)  20  minutes  moderate  activity  in 
water. 

(9)  Conclude  water  test  (air  dry  test 
sites  without  toweling). 

(10)  Begin  solar  simulator  exposure  to 
test  site  areas  as  described  in  §  352.73. 

§352.77    Test  modifications. 

The  formulation  or  mode  of 
administration  of  certain  products  may 
require  modification  of  the  testing 
procedines  in  this  subpart.  In  addition, 
alternative  methods  (including 
automated  or  in  vitro  procedures) 
employing  the  same  basic  procedures  as 
those  described  in  this  subpart  may  be 


used.  Any  proposed  modification  or 
alternative  procedure  shall  be  submitted 
as  a  petition  in  accord  with  §  10.30  of 
this  chapter.  The  petition  should 
contain  data  to  support  the  modification 
or  data  demonstrating  that  an  alternative 
procedure  provides  results  of  equivalent 
accuracy.  AU  information  submitted 
will  be  subject  to  the  disclosure  rules  in 
part  20  of  this  chapter. 

PART70O-GENERAL 

4.  The  authority  citation  for  21  CFR 
part  700  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  352,  355, 
361,362,371,374. 

5.  Section  700.35  is  added  to  subpart 
B  to  read  as  follows: 

§  700.35    Cosmetics  containing  sunscreen 
ingredients. 

(a)  A  product  that  includes  the  term 
"sunscreen"  in  its  labeling  or  in  any 
other  way  represents  or  suggests  that  it 
is  intended  to  prevent,  cure,  treat,  or 
mitigate  disease  or  to  affect  a  structiue 
or  function  of  the  body  comes  within 
the  definition  of  a  drug  in  section 
201(g)(1)  of  the  act.  Sunscreen  active 
ingredients  affect  the  structure  or 
function  of  the  body  by  absorbing, 
reflecting,  or  scattering  the  harmful, 
burning  rays  of  the  sun,  thereby  altering 
the  normal  physiological  response  to 
solar  radiation.  These  ingredients  also 
help  to  prevent  diseases  such  as 
sunburn  and  may  reduce  the  chance  of 
premature  skin  aging,  skin  cancer,  and 
other  harmful  e^cts  due  to  the  sun 
when  used  in  conjimction  with  limiting 
sun  exposure  and  wearing  protective 
clothing.  When  consumers  see  the  term 
"sunscreen"  or  similar  sun  protection 
terminology  in  the  labeling  of  a  product, 
they  expect  the  product  to  protect  them 
in  some  way  from  the  harmful  effects  of 
the  Sim,  irrespective  of  other  labeling 
statements.  Consequently,  the  use  of  the 
term  "sunscreen"  or  similar  sun 
protection  terminology  in  a  product's 
labeling  generally  causes  the  product  to 
be  subject  to  regulation  as  a  drug. 
However,  sunscreen  ingredients  may 
also  be  used  in  some  products  for 
nontherapeutic,  nonphysiologic  uses 
(e.g.,  as  a  color  additive  or  to  protect  the 
color  of  the  product).  To  avoid 
consumer  misunderstanding,  if  a^ 
cosmetic  product  contains  a  simscreen 
ingredient  and  uses  the  term 
"sunscreen"  or  similar  sun  protection 
terminology  an}rwhere  in  its  labeling, 
the  term  must  be  qualified  by  describing 
the  cosmetic  benefit  provided  by  the 
simscreen  ingredient. 

(b)  The  qualifyiag  information 
required  under  paragraph  (a)  of  this 
section  shall  appear  prominently  and 


conspicuously  at  least  once  in  the 
labeling  in  conjunction  with  the  term 
"sunscreen"  or  other  similar  sun 
protection  terminology  used  in  the 
labeling.  For  example:  "Contains  a 
sunscreen — to  protect  product  color." 

PART  74&-COSMET1C  PRODUCT 
WARNING  STATEMENTS 

6.  The  authority  citation  for  21  CFR 
part  740  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  352.  355, 
361,362.371,374. 

7.  Section  740.19  is  added  to  subpart 
B  to  read  as  follows: 

S  740.1 9    Suntanning  preparations. 

The  labeling  of  suntanning 
preparations  Uiat  do  not  contain  a 
sunscreen  ingredient  must  display  the 
following  warning:  "Warning — This 
product  does  not  contain  a  sunscreen 
and  does  not  protect  against  sunburn. 
Repeated  exposure  of  unprotected  skin 
while  tanning  may  increase  the  risk  of 
skin  aging,  skin  cancer,  and  other 
harmful  effects  to  the  skin  even  if  you 
do  not  bum."  For  purposes  of  this 
section,  the  term  "suntanning 
preparations"  includes  gels,  creams, 
liquids,  and  other  topical  products  that 
are  intended  to  provide  cosmetic  effects 
on  the  skin  while  tanning  through 
exposure  to  UV  radiation  (e.g., 
moisturizing  or  conditioning  products), 
or  to  give  the  appearance  of  a  tan  by 
imparting  color  to  the  skin  through  the 
application  of  approved  color  additives 
(e.g.,  dihydroxyacetone)  without  the 
need  for  exposure  to  UV  radiation.  The 
term  "suntanning  preparations"  does 
not  include  products  intended  to 
provide  sun  protection  or  otherwise 
intended  to  affect  the  structure  or  any 
function  of  the  body. 

Dated:  April  22. 1999. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  99-12853  Filed  5-20-99;  8:45  am] 

SaUNQ  CODE  41«0-01-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  311 

OSD  Privacy  Program;  Correction 

agency:  Department  of  Defense. 
ACTION:  Final  rule;  correction. 

summary:  This  rules  makes 
administrative  corrections  to  the  OSD 
Privacy  Program  rule  published  on 
April  28, 1999. 
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nations 


DATES:  This  rule  is  effective  February  4, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Bosworth,  703-588-0159. 

SUPPLEMENTARY  INFORMATION:  On  April 

28, 1999  (64  FR  22784),  the  Department 

of  Defense  published  a  final  rule 

revising  32  CFR  part  311  "OSD  Privacy 

Program"  which  contained  two 

§  311.6(c)(1).  This  correction  designates 

the  second  §  311.6(c)(1)  as  §3n.6(c)(2). 

Accordingly,  32  CFR  Part  311  is 
corrected  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  311  continues  to  read  as  follows: 

§311.6    [corrected] 

Authority:  Pub.  L.  93-579,  88  Stat.  1986  (5 
U.S.C.  552a). 

2.  Section  311.6  is  corrected  by  . 
redesignating  the  second  paragraph 
(c)(1)  as  paragraph  (c)(2). 

Dated:  May  13. 1999. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-12533  Filed  5-20-99;  8:45  am] 
BILLING  CODE  SOOI-IO-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD01-99-054] 

RIN2115-AE46 

Special  Local  Regulation:  Harvard-Yale 
Regatta,  Thames  River,  New  London, 
CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations  for  the 
annual  Harvard- Yale  Regatta,  a  rowing 
competition  held  on  the  Thames  River 
in  New  London,  CT.  The  regulation  is 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinity  of  the  event 
because  of  the  confined  nature  of  the 
waterway  and  anticipated  congestion  at 
the  time  of  the  event.  It  provides  for  the 
safety  of  life  and  property  on  the 
affected  navigable  waters. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.101  are  effective  on  June  5, 
1999,  from  3:00  p.m.  to  8:00  p.m.  If  the 
regatta  is  canceled  because  of  weather, 
this  section  will  be  in  effect  on  the 
following  day.  Sunday  June  6, 1999, 
during  the  same  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  William  M.  Anderson, 


Office  of  Search  and  Rescue,  First  Coast 
Guard  District,  (617)  223-8460. 
SUPPLEMENTARY  INFORMATION:  This 
notice  implements  the  permanent 
special  local  regulation  governing  the 
1999  Harvard- Yale  Regatta.  A  portion  of 
the  Thames  River  in  New  London, 
Connecticut,  will  be  closed  diu'ing  the 
effective  period  to  all  vessel  traffic 
except  participants,  official  regatta 
vessels,  and  patrol  craft.  The  regulated 
area  is  that  area  of  the  river  between  the 
Penn-Central  drawbridge  and  Bartlett's 
Cove.  Additional  public  notification 
will  be  made  by  the  First  Coast  Guard 
District  Local  Notice  to  Mariners  and 
marine-safety  broadcasts.  The  full  text 
of  this  regulation  appears  in  33  CFR 
100.101. 

Dated:  May  5. 1999. 

R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  99-12825  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 


[CGD09-98-055] 


RIN2115-AE47 


Drawbridge  Operation  Regulations; 
River  Rouge  (Short-Cut  Canal), 
Michigan 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Direct  final  rule,  confirmation  of 

effective  date. 

SUMMARY:  On  February  25, 1999,  the 
Coast  Guard  published  a  direct  final 
rule  (64  FR  9271,  CGD09-98-055)  in  the 
Federal  Register.  This  direct  final  rule 
notified  the  public  of  the  Coast  Guard's 
intent  to  remove  the  operating 
regulations  governing  the  Fort  Street 
and  Jefferson  Street  bridges,  miles  1.1 
and  2.2,  respectively,  over  River  Rouge 
in  Detroit,  MI,  because  changing 
vehicular  traffic  patterns  and  the  needs 
of  navigation  on  the  river.  The  Coast 
Guard  has  not  received  any  adverse 
comments  or  any  notice  of  intent  to 
submit  adverse  comments  objecting  to 
this  rule  as  written;  therefore,  this  rule 
will  go  into  effect  as  scheduled. 
DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  May  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scot  M.  Striffler,  Project  Manager, 
Ninth  Coast  Guard  District  (obr).  at  (216) 
902-6084. 


Dated:  April  30, 1999. 

J.F.  McGowan, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

(FR  Doc.  99-12826  Filed  5-20-99;  8:45  amj 
BILUNO  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CG008-99-032] 

DrawtM-idge  Operating  Regulation; 
Lake  Pontchartrain,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.5  governing  the  operation 
of  the  Norfolk  Southern  Railroad 
bascule  drawbridge  across  Lake 
Pontchartrain,  near  Slidell,  St. 
Tammany  Parish,  Louisiana.  This 
deviation  allows  the  Norfolk  Southern 
Corporation  to  maintain  the  bridge  in 
the  closed-to-navigation  position  from  8 
a.m.  until  noon  and  from  1  p.m.  until 
5  p.m.,  Monday  through  Friday  from 
Monday,  June  7, 1999,  until  Friday,  June 
18, 1999.  At  all  other  times,  the  bridge 
will  operate  normally  for  the  passage  of 
vessels.  This  temporary  deviation  is 
issued  to  allow  for  the  replacement  of 
railroad  ties  at  the  draw  span. 
DATES:  This  deviation  is  effective  from 
8  a.m.  on  Monday,  June  7, 1999,  until 
5  p.m.  on  Friday,  June  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396, 
telephone  nimiber  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Norfolk  Southern  Corporation 
drawbridge  across  Lake  Pontchartrain, 
near  Slidell,  St.  Tammany  Parish, 
Louisiana,  has  a  vertical  clearance  of  2 
feet  above  high  water  in  the  closed-to- 
navigation  position.  Navigation  on  the 
water  way  consists  of  tugs  with  tows, 
fishing  vessels,  sailing  vessels,  and 
other  recreational  craft.  The  Norfolk 
Southern  Corporation  requested  a 
temporary  deviation  from  the  normal 
operation  of  the  bridge  in  order  to 
accommodate  the  replacement  of 
railroad  ties  at  the  draw  span. 

This  deviation  allows  the  draw  of  the 
Norfolk  Southern  Corporation  bridge 
across  Lake  Pontchartrain,  near  Slidell 
to  remain  in  the  closed-to-navigation 
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position  from  8  a.m.  until  noon,  and 
from  1  p.m.  until  5  p.m.,  Monday 
through  Friday,  from  Monday,  June  7, 
1999,  until  Friday,  June  18, 1999. 
Presently,  the  draw  opens  on  signal  for 
the  passage  of  vessels. 

Dated:May  11, 1999. 

A.L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist.,  Acting. 

[FR  Doc.  99-12824  Filed  5-20-99;  8:45  am] 

BtUMQ  CODE  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD1-e9-053] 

RIN2115-AA97 

Safety  Zona:  Chalaaa  Street  Bridge 
Fender  System  RefMir,  Ctiolsaa  River, 
Chelaea,MA 

agency:  Coast  Guard,  DOT. 
ACnON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
repairs  to  the  fender  system  of  the 
Chelsea  Street  Bridge  on  the  Chelsea 
River.  The  safety  zone  temporarily 
closes  all  waters  of  the  Chelsea  River 
100  yards  upstream  and  100  yards 
downstream  frtim  the  centerline  of  the 
Chelsea  Street  Bridge.  The  safety  zone  is 
needed  to  protect  vessels  itom  the 
hazards  posed  diuing  repairs  to  the 
system. 

DATES:  This  rule  is  effective  between  9 
p.m.  and  5  a.m.,  Monday  through 
Friday,  from  May  10, 1999,  through  July 
31, 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office,  Boston,  455 
Commercial  Street,  Boston, 
Massachusetts,  02109,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-3000. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dennis  O'Mara,  Waterways  Management 
Division,  Coast  Guard  Marine  Safety 
Office  Boston,  (617)  223-3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  no  notice  of 
proposed  rulemaking  (NPRM)  was 
published  for  this  temporary  final  rule, 
and  good  cause  exists  for  making  it 
effective  in  less  than  30  days  after 
pubUcation  in  the  Federal  Register. 


Details  for  the  repairs  to  the  fender 
system  of  the  bridge  were  not  provided 
to  the  Coast  Guard  until  May  3, 1999, 
making  it  possible  to  pubUsh  a  NPRM 
or  a  final  rule  30  days  in  advance.  Any 
delay  encountered  in  the  effective  date 
of  thds  rule  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
pubUc  from  the  hazards  associated  with 
bridge  construction  upon  a  navigable 
waterway. 

Background  and  Purpose 

The  fender  system  of  the  Chelsea 
Street  Bridge  over  the  Chelsea  River, 
Chelsea,  MA,  needs  repairs.  Ehiring  the 
repairs,  barges  will  be  moored  in  the 
center  of  the  channel  under  the  bridge, 
and  pilings  will  be  removed,  replaced, 
or  both.  The  placement  of  the  barge  will 
require  the  closiue  of  the  waterway  for 
the  safety  of  vessels  during  the  repairs 
to  the  system.  Therefore,  a  safety  zone 
is  necessary  to  allow  the  safe  removal  of 
pilings  and  repairs  to  the  fender  system, 
and  to  protect  vessel  traffic. 

This  temporary  final  rule  establishes 
a  safety  zone  in  all  waters  of  the  Chelsea 
River  100  yards  upstream  and  100  yards 
downstream  frt)m  the  centerline  of  the 
Chelsea  Street  Bridge.  This  safety  zone 
prevents  entry  into  or  movement  within 
this  portion  of  the  Chelsea  River.  The 
expected  diuation  of  the  safety  zone 
will  be  between  9  p.m.  and  5  a.m., 
Monday  through  Friday,  from  May  10, 
1999,  through  July  31, 1999.  The  Coast 
Guard  will  make  marine  Safety 
Information  Broadcasts  informing 
mariners  of  this  safety  zone. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regidatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedmes  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  its  economic 
impact  to  be  so  minimal  that  a  full 
regulatory  evaluation  undet  paragraph 
lOe  of  the  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  mmecessary. 
This  finding  is  based  on  the  limited 
recreational  and  commercial  traffic 
expected  in  the  area,  and  the  fact  that 
commercial  operators  have  received 
advance  notice  of  the  project  and  can 
make  alternative  arrangements. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  nde  vrill  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  imder 
Figure  2-1,  paragraph  34(g),  of 
Commandment  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  irom 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicted  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  recordkeeping 
requirements.  Security  measures, 

Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 
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2.  Add  temporary  §  165.T01-053  to 
read  as  follows: 

§165.701-053    Safety  Zone:  Repair  to 
fender  system  of  Chelsea  Street  Bridge, 
Cheiaea  River,  Chelsea,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Chelsea 
river  100  yards  upstream  and  100  yards 
downstream  from  the  centerline  of  the 
Chelsea  Street  Bridge. 

(b)  Effective  Date.  This  section  is 
effective  between  9  p.m.  and  5  a.m., 
Monday  through  Friday,  from  May  10, 
1999,  through  July  31.  1999. 

(c)  Regulations.  (1)  Entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
COT?  Boston. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTT  or  the  designated  on-scene  patrol 
personnel  of  the  U.S.  Coast  Guard. 
Among  those  personnel  are' 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  §  165.23  of  this  part 
apply. 

Dated:  May  6. 1999. 
M.A.  Skordinski, 

Commander,  U.S.  Coast  Guard,  Alternate 
Captain  of  the  Port,  Boston,  Massachusetts. 
(FR  Doc.  99-12827  Filed  5-^0-99;  8:45  am] 
aiLUNO  CODE  4910-1S-II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CG001-99-047] 

RIN2115-nAA97 

Safety  Zone:  Fire  Island  Tourist  Bureau 
Hreworfcs  Display,  Great  South  Bay, 
Cherry  Grove,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Fire 
Island  Tourist  Bureau  fireworks  display 
to  be  held  at  Great  South  Bay,  Cherry 
Grove,  N.Y.,  on  June  26, 1999.  This  zone 
is  needed  to  protect  persons,  facilities, 
vessels,  and  others  in  the  maritime 
community  from  the  hazards  associated 
with  this  fireworks  display.  Entry  into 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  June  26, 1999,  from  9:30 
p.m.  until  10:30  p.m.  In  case  of 
inclement  weather,  June  27, 1999,  is  the 
alternative  date  for  this  event. 


ADDRESSES:  Dociunents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normal  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  faxed  to  this 
address.  The  fax  number  is  (203)  468- 
4445. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound,  at  (203)  468- 
4444. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  a  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 

Background  and  Purpose 

The  Fire  Island  Tourist  Biueau  is 
sponsoring  a  10-minute  fireworks 
display  at  Great  South  Bay,  Cherry 
Grove,  New  York.  The  fireworks  display 
will  occur  on  June  26, 1999,  from  10:00 
p.m.  until  10:10  p.m.  The  safety  zone 
covers  all  waters  of  Great  South  Bay 
within  a  600-foot  radius  of  the 
fireworks-launching  site,  which  will  be 
located  in  approximate  position 
40°39'.45  N,  073°0'.23  W  (NAD  1983). 
This  zone  is  necessary  to  protect  the 
maritime  community  from  the  hazards 
associated  with  this  fireworks  display. 
Entry  into  or  movement  within  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 


Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involved  only  a  portion 
of  West  Harbor,  and  entry  into  this  zone 
will  be  restricted  for  only  60  minutes, 
on  June  26, 1999.  Although  this 
regulation  prevents  traffic  from 
transiting  West  Harbor,  the  effect  of  this 
regulation  will  not  be  sigmficant  for 
several  reasons:  the  duratidh  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  safely  pass 
aroimd  this  safety  zone;  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  temporary  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "SmaU  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  thefr  field  and  (2)  governmental 
jurisdictions  with  popidations  of  less 
than  50,000. 

For  the  reasons  discussed  imder  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  temporary 
final  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  your 
small  business  or  organization  would  be 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
LCDR  T.J.  Walker,  telephone  (203)  468- 
4444. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fairness 
Boards,  were  established  to  receive 
comments  form  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  annually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 
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Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates  ■ 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  resiUt  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation).  If  so,  the  Act  requires  that  a 
reasonable  number  of  regulatory 
alternatives  be  considered,  and  that, 
from  those  alternatives,  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  government  will  be  affected  by 
this  rule,  so  the  nUe  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 
Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  imder 
Figine  2-1,  paragraph  34(g),  of 
Commandant  Instruction,  M  16475.C, 
this  rule  is  categorically  excluded  fit)m 
further  environmental  documentation. 
A  written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  address. 

Other  Executive  Orders  of  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  in  developing 
this  temporary  final  rule  and  reached 
the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  this  order.  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership.  This  final  rule  will  not 
impose,  on  any  State,  local  or  tribal . 


government,  a  mandate  that  is  not 
required  by  statute  and  that  is  not 
funded  by  the  Federal  government.  E.O. 
12988,  Civil  Justice  Reform.  This  final 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affiecting 
children. 

List  of  Sub}ects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures, 

Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
047  to  read  as  follows: 

S  165.T01-CGD1-047    Fire  Island  Tourist 
Bureau  Firewortn  Display,  Great  South  Bay, 
Cherry  Grove,  NY. 

(a)  Location.  The  safety  zone 
comprises  all  waters  of  Great  South  Bay 
within  a  600-foot  radius  of  the  launch 
site  located  in  approximate  position 
40''39'.45  N,  073°.05'.23  W  (NAD  1983). 

Effective  date.  This  section  is  effective 
on  June  26, 1999,  from  9:30  p.m.  until 
10:30  p.m. 

(c)(1)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  these  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 
P.K.  Mitchell, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Long  Island  Sound. 

(FR  Doc.  99-12953  Filed  5-20-99;  8:45  am] 
BILLMQ  CODE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-99-039] 

RIN2115-AA97 

Safety  Zone:  Groton  Long  Point  Yacht 
Club  Rreworks  Display,  Main  Beach, 
Groton  Long  Point,  CT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  nde. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Groton 
Long  Point  Yacht  Club  Fireworks 
Display  to  be  held  in  Long  Island 
Sound,  600  feet  south  of  the  main  beach 
in  Groton  Long  Point,  CT,  on  July  17, 
1999.  This  action  is  needed  to  protect 
persons,  facilities,  vessels,  and  others  in 
the  maritime  commimity  from  the  ** 
hazards  associated  with  this  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is    . 
effective  on  July  17, 1999,  from  9  p.m. 
until  10:05  p.m.  In  case  of  inclement 
weather,  July  18, 1999,  is  the  alternative 
date  for  this  event. 

ADDRESSES:  Dociunents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Long  Island  Soimd,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normal  office  hoius  are  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  faxed  to  this  address.  The  fax 
number  is  (203)  468-4445. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound,  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pxirsuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  a  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  pancel  the  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 
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Background  and  Purpose 

The  Groton  Long  Point  Yacht  Club,  of 
Groton  Long  Point,  CT,  is  sponsoring  a 
20-minute  fireworks  display  off  the 
main  beach  in  Groton  Long  Point,  CT. 
The  fireworks  display  will  occur  on  July 
17, 1999,  fi-om  9:30  p.m.  until  9:50  p.m. 
The  safety  zone  covers  all  waters  of 
Long  Island  Sound  within  a  600-foot 
radius  of  the  fireworks-launching  barge, 
which  will  be  located  off  of  the  main 
beach  in  Groton  Long  Point,  CT,  in 
approximate  position  41''-18.5'  N,  072°- 
02.18'  W  (NAD  1983).  This  zone  is 
necessary  to  protect  the  maritime 
community  from  the  hazards  associated 
with  the  fireworks  display.  Entry  into  or 
movement  within  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on-scene 
representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  Long  Island  Sound,  and  entry  into 
this  zone  will  be  restricted  for  only  65 
minutes,  on  July  17, 1999.  Although  this 
regulation  prevents  traffic  from 
transiting  this  section  of  Long  Island 
Sound,  the  effect  of  this  regulation  will 
not  be  significant  for  several  reasons: 
the  duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  all  vessel  traffic 
may  safely  pass  aroimd  this  safety  zone; 
and  extensive,  advance  maritime 
advisories  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  (2)  governmental 
jiirisdictions  with  populations  of  less 
than  50,000. 

For  the  reasons  discussed  imder  the 
Regulatory  Evaluation  above,  the  Coast 


Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  imderstanding  this  temporary 
final  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  your 
small  business  or  organization  would  be 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
LCDR  T.J.  Walker,  telephone  (203)  468- 
4444. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fairness 
Boards,  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  annually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business,  ff  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^).  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  aggregate,  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that,  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  government  will  be  affected  by 
this  rule,  so  this  rule  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 


Guard  is  exempt  from  any  further 
regiUatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  imder 
Figiue  2-1,  paragraph  34(g),  of 
Commandant  Instruction,  M  16475.C, 
this  rule  is  categorically  excluded  from 
further  enviroimaental  documentation. 
A  written  Categorical  Exclusion 
E>etermination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  Addresses. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
final  rule  and  reached  the  following 
conclusions: 

E.0. 12630,  Govenunental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taldng  of 
private  property  or  otherwise  have 
taking  impUcations  imder  this  Order. 

E.0. 12875,  Enhancing  the 
Intergovenunental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.P.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  185 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
039  to  read  as  follows: 
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S165.T01-CGD1-039    Groton  Long  Point 
Yacht  Club  Fireworks  Display,  Main  Beach, 
Groton  Long  Point,  CT 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Long  Island  sound  within 
a  600-foot  radius  of  the  launch  site 
located  in  Long  Island  Sound  600  feet 
south  of  Main  Beach,  Groton  Long 
Point.  CT.  in  approximate  position  41°- 
18'.05  N.  OTZ'-Or  .08  W  (NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  on  July  17. 1999.  from  9:00 
p.m.  until  10:05  p.m.  In  case  of 
inclement  weather,  July  18, 1999,  is  the 
alternative  date  for  this  event. 

(c)(1)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  these  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 
P.  K.  Mitchell, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Long  Island  Sound. 
(FR  Doc.  99-12954  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[GA-9915;  FRL-6335-9] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Georgia;  Revised  Format  for  Materials 
Being  incorporated  by  Reference- 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUIMMARY:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  the  State  of  Georgia  that  are 
incorporated  by  reference  (IBR)  into  the 
State  Implementation  Plan  (SIP).  The 
regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  State  agency  and 
approved  by  EPA. 

This  format  revision  will  affect  the 
"Identification  of  plan"  sections  of  40 
CFR  part  52,  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 


Washington,  DC,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  state-submitted  materials  not 
subject  to  IBR  review  remain 
imchanged. 

EFFECTIVE  DATE:  This  action  is  effective 
May  21, 1999. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations: 
Environmental  Protection  Agency, 

Region  4,  61  Forsyth  Street.  SW. 

Atlanta,  GA  30303: 
Office  of  Air  and  Radiation,  Docket  and 

Information  Center  (Air  Docket),  EPA, 

401  M  Street,  SW,  Room  M1500, 

Washington,  DC  20460;  and 
Office  of  the  Federal  Register,  800  North 

Capitol  Street,  NW,  Suite  700, 
.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  the  above  Region  4 
address  or  at  404-562-9036. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 
What  is  a  SIP? 
How  EPA  enforces  SIPs. 
How  the  State  and  EPA  update  the  SIP. 
How  EPA  compiles  the  SIPs. 
How  EPA  organizes  the  SIP 

Compilation. 
Where  you  can  find  a  copy  of  the  SIP 

Compilation. 
The  format  of  the  new  Identification  of 

Plan  Section. 
When  a  SIP  revision  becomes  federally 

enforceable. 
The  Historical  record  of  SIP  revision 

approvals. 
What  EPA  is  doing  in  this  action. 
How  this  docxunent  complies  with  the 

Federal  Administrative  Requirements 

for  rulemaking. 

What  Is  a  SIP? 

Each  state  has  a  SIP  containing  the 
control  measures  and  strategies  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  air  pollution  control 
regulations,  emission  inventories, 
monitoring  network,  attainment 
demonstrations,  and  enforcement 
mechanisms. 

How  EPA  Enforces  SIPs 

Each  state  must  formally  adopt  the 
control  measiu^s  and  strategies  in  the 
SIP  after  the  public  has  had  an 
opportiuiity  to  comment  on  them  and 
then  submit  the  SIP  to  EPA. 

Once  these  control  measures  and 
strategies  are  approved  by  EPA,  after 
notice  and  comment,  they  are 


incorporated  into  the  federally  approved 
SIP  and  are  identified  in  part  52 
(Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  full  text  of  the  state 
regulation  approved  by  EPA  is  not 
reproduced  in  its  entirety  in  40  CFR  part 
52,  but  is  "incorporated  by  reference." 
This  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specific 
effective  date.  The  public  is  referred  to 
the  location  of  the  full  text  versiqn 
should  they  want  to  know  which 
measures  are  contfiined  in  a  given  SIP. 
The  information  provided  allows  EPA 
and  the  public  to  monitor  the  extent  to 
which  a  state  implements  the  SIP  to 
attain  and  maintain  the  NAAQS  and  to 
take  enforcement  action  if  necessary. 

How  the  State  and  EPA  Update  the  SIP 

The  SIP  is  a  living  docimient  which 
the  state  can  revise  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  state.  Therefore,  EPA 
fi"om  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SIP.  On  May  22,  1997  (62  FR  27968), 
EPA  revised  the  procedures  for 
incorporating  by  reference  federally- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  OFR. 

EPA  began  the  process  of 
developing — 

1.  a  revised  SIP  document  for  each 
state  that  would  be  incorporated  by 
reference  under  the  provisions  of  1  CFR 
part  51; 

2.  a  revised  mechanism  for 
annoimcing  EPA  approval  of  revisions 
to  an  applicable  SIP  and  updating  both 
the  IBR  document  and  the  CFR;  and 

3.  a  revised  format  of  the 
"Identification  of  plan"  sections  for 
each  applicable  subpart  to  reflect  these 
revised  IBR  procedures. 

The  description  of  the  revised  SIP 
dociunent,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  document. 

How  EPA  Compiles  the  SIPs 

The  federally-approved  regiilations 
and  source  specific  permits  (entirely  or 
portions  of),  submitted  by  each  state 
agency  have  been  compiled  by  EPA  into 
a  "SIP  Compilation."  The  SIP 
Compilation  contains  the  updated 
regulations  and  source  specific  permits 
approved  by  EPA  throu^  previous  rule 
making  actions  in  the  Federal  Register. 
The  compilations  are  contained  in  3- 
ring  binders  and  will  be  updated, 
primarily  on  an  annual  basis. 
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How  EPA  Organizes  the  SIP 
Compilation 

Each  SIP  Compilation  contains  two 
parts.  Part  1  contains  the  regiilations 
and  part  2  contains  the  source  specific 
requirements  that  have  been  approved 
as  part  of  the  SIP.  Each  part  has  a  table 
of  contents  identifying  each  regulation 
or  each  source  specific  permit.  The  table 
of  contents  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  part  52  for  each 
state.  The  Regional  EPA  Offices  have  the 
primary  responsibility  for  ensuring 
accuracy  and  updating  the 
compilations. 

Where  You  Can  Find  a  Copy  of  the  SIP 
Compilation 

The  Region  4  EPA  Office  developed 
and  will  maintain  the  compilation  for 
the  State  of  Georgia.  A  copy  of  the  full 
text  of  each  state's  current  compilation 
will  also  be  maintained  at  the  Office  of 
Federal  Register  and  EPA's  Air  Docket 
and  Information  Center. 

The  Format  of  the  New  Identification  of 
Plan  Section 

In  order  to  better  serve  the  public, 
EPA  revised  the  organization  of  the 
"Identification  of  plan"  section  and 
included  additional  information  to 
clarify  the  enforceable  elements  of  the 
SIP. 

The  revised  Identification  of  plan 
section  contains  five  subsections: 

(a)  Purpose  and  scope. 

(b)  Incorporation  by  reference. 

(c)  EPA  approved  regulations. 

(d)  EPA  approved  source  specific 
permits. 

(e)  EPA  approved  nonregulatory 
provisions  such  as  transportation 
control  measures,  statutory  provisions, 
control  strategies,  monitoring  networks, 
etc. 

When  a  SIP  Revision  Becomes 
Federally  Enforceable 

AU  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraphs  (c),  (d),  or  (e)  of  the 
applicable  identification  of  plan  foimd 
in  each  subpart  of  40  CFR  part  52. 

The  Historical  Record  of  SIP  Revision 
Approvak 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  processing  system,  EPA  retains  the 
original  Identification  of  plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  state  subpart.  After  an  initial  two 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 


enforceability  of  previously  approved 
SIP  measures,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  plan 
appendices  for  some  further  period. 

What  EPA  Is  Doing  in  This  Action 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  the  state  programs  that 
have  occurred  are  accurately  reflected  in 
40  CFR  part  52.  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Reg^er  and  provide  for  public 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  imder  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 

How  This  Document  Compiles  With  the 
Federal  Administrative  Requirements 
for  Rule  Making 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fi-om  review  imder  Executive 
Order  (E.O.)  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 


and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  reqiiired  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Enviro3unental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
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the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Qean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in  . 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Subniission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Georgia  compilation  has  previously 
afforded  interested  parties  the 
opportimity  to  file  a  petition  for  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  such  rulemaking 
action.  Thus,  EPA  sees  no  need  in  this 
action  to  reopen  the  60-day  period  for 
filing  such  petitions  for  judicial  review. 

List  of  Subiects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 


Dated:  March  22, 1999. 
A.  Stanley  Meibiug, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoritjr:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

2.  Section  52.570  is  redesignated  as 

§  52.590  and  the  heading  and  paragraph 
(a)  are  revised  to  read  as  follows: 

§52.590    Original  Identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  Georgia"  and  all  revisions  submitted 
by  Georgia  that  were  federally  approved 
prior  to  December  1, 1998. 
*        *        •        •        • 

3.  A  new  §  52.570  is  added  to  read  as 
follows: 

152.570    Mentmcation  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  Georgia  imder 
section  110  of  the  Clean  Air  Act,  42 
U.S.C.  7401,  and  40  CFR  part  51  to  meet 
national  ambient  air  quality  standards. 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  December  1, 
1998,  was  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change 
in  the  material  will  be  published  in  ^e 
Federal  Register.  Entries  in  paragraphs 
(c)  and  (d)  of  this  section  with  EPA 
approval  dates  after  December  1, 1998, 
will  be  incorporated  by  reference  in  the 
next  update  to  the  SEP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  are  an  exact  duplicate 
of  the  officially  promulgated  State  rules/ 
regulations  which  have  been  approved 
as  part  of  the  State  implementation  plan 
as  of  December  1, 1998. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington,  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
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Center,  Air  Docket  (6102).  401  M  Street,         (c)  EPA  approved  regulations. 
SW.,  Washington,  DC.  20460. 

EPA  Approved  Georgia  Regulations 


State  citation 


Title/subject 


State  effective 

EPA  ap- 

date 

proval  date 

11/20/94 

02mm 

61  FR  3817 

03/20/79 

09/18/79 

44  FR  54047 

06/23/96 

06/27/96 

61  FR  33372 

01/09/91 

01/26/93 

58  FR  6093 

01/17/79 

09/18/79 

44  FR  54047 

05«)1/85 

07/06/88 

53  FR  25329 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

12/03/86 

58  FR  6093 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

01/17/79 

09/18/79 

44  FR  54047 

06/30/75 

10/03/75 

40  FR  45818 

01/17/79 

09/18/79 

44  FR  54047 

01/27/72 

37  FR  10842 

12/16/75 

08/20/76 

41  FR  35184 

01/27/72 

05/31/72 

37  FR  10842 

01/27/72 

05/31/72 

37  FR  10842 

12/20/94 

02/02/96 

61  FR  3817 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 
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57  FR  46780 

01/09/91 
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57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/09/91 

10/13/92 

57  FR  46780 

01/17/79 

09/18/79 

44  FR  54047 

01/09/91 

10/13/92 

57  FR  46780 

Comments 


391-3-1-.01 


391-3-1- 
391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 
391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-^1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 

391-3-1- 


.02  .... 
•02(1) 


.02(2)  .... 

.02(2)(a) 

.02(2)(b) 

•02(2)(c) 

•02(2)(d) 

•02(2)(e) 

•02(2)(f)  . 

■02(2)(g) 
.02(2)(h) 


.02(2)(i)  ... 
•02(2)G)  .. 
.02(2)(k)  . 
■•02(2)(l)  .. 
•02(2)(m) 
■•02(2)(n) . 
.02(2)(o) . 
■02(2)(p) . 
02(2)(q) . 
■•02(2)(r)  . 


391-3-1-.02(2)(t) 


391-3-1- 
391-3-1- 
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391-3-1- 
391-3-1- 
391-3-1- 
391-3-1- 
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391-3-1- 
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.02(2)(u) ... 
•■02(2)(v)  ... 
■02(2)(w)  .. 
■.02(2)(x)  ... 
■■02(2)(y)  ... 
•.02(2)(z)  ... 
■.02(2)(a^) 
■■02(2)(bb) 
■•02(2)(cc) 
-.02(2)(dd) 
-.02(2)(ee) 


Definitions 


Provisions. 

General  Requirements 


Emission  Standards 

General  Provisions  

Visible  Emissions 

Incinerators  

Fuel-burning  Equipment 


Particulate  Emission  from  Manufac- 
turing Processes. 

Normal  Superpfiosphate  Manufac- 
turing Facilities. 

Sulfur  Dioxide  

Portland  Cement  Plants 


Nitric  Acid  Plants  ... 
Sulfuric  Acid  Plants 


Particulate  Emission  from  Asphaltic 

Concrete  Hot  Mix  Plants. 
Conical  Burners  

repealed 

Fugitive  Dust 


Cupola  Furnaces  for  Metallurgical 
Melting. 

Particulate  Emissions  from  Kaolin 
and  Fuller's  Earth  Processes. 

Particulate  Emissions  from  Cotton 
Gins. 

Particulate  Emissions  from  Granu- 
lar and  Mixed  Fertilizer  Manufac- 
turing Units. 

VOC  Emissions  from  Automobile 
and  Light  Duty  Truck  Manufac- 
turing. 

VOC  Emissions  from  Can  Coating 

VOC  Emissions  from  Coil  Coating 

VOC  Emissions  from  Paper  Coat- 
ing. 

VOC  Emissions  from  Fabric  and 
Vinyl  Coating. 

VOC  Emissions  from  Metal  Fur- 
niture Coating. 

VOC  Emissions  from  Large  Appli- 
ance Surface  Coating. 

VOC  Emissions  from  Wire  Coating 


Petroleum  Liquid  Storage 
Bulk  Gasoline  Terminals  .. 

Cutback  Asphalt 

Petroleum  Refinery 
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EPA  Approved  Georgia  Regulations— Continued 


Title/sut)iect 


Solvent  Metal  Cleaning 
Kraft  Pulp  Mills 


Petroleum  Refinery  Equipment 
Leaks. 

VOC  Emissions  from  Surface  Coat- 
ing of  Miscellaneous  Metal  Parts 
and  Products. 

VOC  Emissions  from  Surface  Coat- 
ing of  Flat  Wood  Paneling. 

VOC  Emissions  from  Syntfiesized 
Pfiarmaceutical  Manufacturing. 

VOC  Emissions  from  the  Manufac- 
ture of  Pneumatic  Rubber  Tires. 

VOC  Emissions  from  Graphic  Arts 
Systems. 

VOC  Emissions  from  External 
Floating  Roof  Tanks. 

Fiberglass  Insulatkm  Manufacturing 
Plants. 

Bulk  Gasoline  Plants  

VOC  Emissions  from  Large  Petro- 
leum Dry  Cleaners. 

Gasoline  Dispensing  Facility- 
Stage  I. 

Gasoline  Transport  Vehicles  and 
Vapor  Collection  Systems. 

Visibility  Protection 

Perchloroethylene  Dry  Cleaners 


Gasoline  Dispensing  Facilities — 
Stage  II. 

VOC  Emissions  from  Bulk  Mixing 
Tanks. 

VOC  Emissions  from  Expanded 
Polystyrene  Products  Manufac- 
turing. 

Sampling ;. 


State  effective 
date 


Ambient  Air  Standards 

Open  Burning 

Source  Monitoring 


Prevention  of  Significant  Deteriora- 
tion of  Air  Quality. 

New  Source  Performance  Stand- 
ards. 

Emission  Standards  for  Hazardous 
Air  Pollutants. 

Permits 


Air  Pollution  Episodes 

Regulatory  Exceptions 

Inspections  and  Investigations 
Confidentiality  of  informatton  ... 

Enforcement 

Continuance  of  Prior  Rules  


01/09/91 
06/03/88 
06/24/94 
04A)3/91 

04/03/91 
12/18/80 
12/18/80 
04/03/91 
12/18/80 
12/18/80 
04/03/91 
04/03/91 
04/03/91 
04/03/91 
10/31/85 
11/15/94 
11/12/92 
11/15/94 
11/15/94 

11/20/94 
01/09/91 
05/27/85 
11/20/94 
06/13/94 
03/20/79 
03/20/79 
10/28/92 

11/20/75 
11/22/92 
11/20/75 
11/20/75 
11/22/92 
11/22/92 


EPA  ap- 
proval date 


10/13/92 
57  FR  46780 
09/30/88 
53  FR  38290 
02/02/96 
61  FR  3817 
10/13/92 
57  FR  46780 

10/13/92 
57  FR  46780 
11/24/81 
46  FR  57486 
11/24/81 
46  FR  57486 
10/13/92 
57  FR  46780 
11/24/81 
46  FR  57486 
11/24/81 
46  FR  57486 
10/13/92 
57  FR  46780 
10/13/92 
57  FR  46780 
10/13/92 
57  FR  46780 
10/13/92 
57  FR  46780 
01/28/86 
51  FR3466 
06/27/96 
61  FR  33372 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3817 
02/02/96 
61  FR  3817 

02/02/96 
61  FR  3817 
12/14/92 
57  FR  58989 
08/09/88 
53  FR  29890 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3819 
09/18/79 
44  FR  54047 
09/18^79 
44  FR  54047 
02/02/96 
61  FR  3819 


08/20/76 
41  FR  35184 
02/02/96 
61  FR  3819 
08/20/76 
41  FR  35184 
08/20/76 
41  FR  35184 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3819 


Comments 


Repealed. 


Paragraph  (9)  Pennit  Fees;  Para- 
graph (10)  Title  V  Operating  Per- 
mits; Paragraph  (11)  Permit  by 
Rule  have  not  t>een  federally  ap- 
proved. 
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EPA  APPROVED  Georgia  Regulations— Continued 


State  citation 


Title/subject 


State  effective 
date 


EPA  ap- 
proval date 


Comments 


391-3-10-.01 
391-3-1Q-.04 
391-3-1 0-.07 
391-3-10-.10 
391 -3-1 0-.  12 
391-3-10-.24 
391-3-10-.30 


Definitions 


391-3-20  

391-3-21-.01 
391-3-21-.02 
391-3-21-.03 
391-3-21-.04 
391-3-21-.05 
391-3-^1-06 
391-3-21-.07 
391-3-21-08 
391-3-21-.09 
391-3-21-.10 
391-3-21-.il 


Emission  Control  Inspection  Proce- 
dures. 

Qualifications  for  Mechanic  Inspec- 
tors. 

Records 

Fees 

Repairs:  Reports,  Failures,  Re- 
inspections,  Owner's  Consent. 

Completion  of  Emission  Inspection 
Sticker,  Loss,  Theft,  Transfer- 
ability of  Same.  * 

Enhanced  Inspection  and  Mainte- 
nance. 

Definitions  

Covered  Area 

Covered  Fleet  Operators  ...'. 


Covered  Fleet  Vehicles;  Exemp- 
tions. 

Determination  of  Capable  of  Being 
Centrally  Fueled. 

Purchase  Requirements  

Emission  Standards 

Credit  Program  

Transportation  Control  Measures  ... 
Requirements  for  Fuel  Providers  .... 
Enforcement 


11/22/92 
11/22/92 
11/22/92 
11/22/92 
11/22/92 
11/22/92 
11/22/92 

09/24/97 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 
05/22/94 


02/02/96 
61  FR  3819 
02/02/96 
61  FR3819 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3819 
02/02/96 
61  FR  3819 
02/02/96 

61  FR  3819 

08/11/97 

62  FR  42916 
12/21/95 

60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 
12/21/95 
60  FR  66150 


(d)  EPA-approved  State  Source  specific  requirements. 

EPA-Approved  Georgia  Source-Specific  Requirements 


Name  of  source 


Pemriit  No. 


State  effective 
date 


EPA  ap- 
proval date 


Comments 


Georgia  Power  Plant  Bowen 


Georgia      Power     Rant     Harllee 

Branch. 
ITT  Rayonier,  liic  


Georgia  Power  Plant  Bowen 

Union  Camp  

Blue  Bird  Body  Company 

Plant  McDonough 

Plant  Yates 

Plant  Yates 

Plant  Yates 

Plant  Yates 

Plant  Atkinson  


EPD-AQC-180 

4911-117-6716-0 
2631-151-7686-C 

EPD-AQC-163 

2631-025-7379  .... 
3713-111-8601  


4911-033-5037-0    conditions     10 

through  22. 
4911-038-4838-0    conditions     19 

through  32. 
4911-038-4839-0    conditions     16 

through  29. 
4911-038-4840-0    conditions     16 

through  29. 
4911-038-4841-0    conditions     16 

through  29. 
4911-033-1321-0     conditions     8 

through  13. 


11/17/80 
04/23/80 
11/04/80 
05/16/79 
12/18/81 
01/27/84 
12/27/95 
12/27/95 
12/27/95 
12/27/95 
12/27/95 
11/15/94 


08/17/81 

46  FR  41498 

05/05/81 

46  FR  25092 

08/14/81 

46  FR  41050 
01/03/80 

45  FR  781 
04/13/82 

47  FR  15794 
01/07/85 

50  FR  765 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/1 8/9» 
64  FR  13348 
03/18/99 
64  FR  13348 
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EPA-Approved  Georgia  Source-Specirc  Requirements— Continued 


Name  of  source 


Plant  Atkinson  

Plant  Atkinson 

Plant  Atkinson 

Plant  Atkinson 

Plant  McDonough 

Atlanta  Gas  Light  Company 

Atlanta  Gas  Light  Company 

Austell  Box  Board  Corporation  

Emory  University 

General  Motors  Corporation  

Georgia  Proteins  Company 

Owens-Brockway  Glass  Container, 
Inc. 

Owens-Coming  Fiberglas  Corpora- 
tion. 

William  L.  Bon/iell  Co 

Transcontinental    Gas    Pipe    Line 

Corporation. 
Lockheed-Georgia  Company  

Blue  Circle  Incorporated  Permit 


Permit  No. 


4911-03:^1322-0     conditions     8 

through  13. 
4911-033-6949       conditions       5 

through  10. 
4911-033-1320-0     conditions     8 

through  13. 
4911-033-1319-0     conditions     8 

through  13. 
4911-033-6951        conditions       5 

through  10. 
4922-028-10902  condittons  20  and 

21. 
4922-031-10912  conditions  27  and 

28. 
2631-033-11436.      conditions      1 

through  5. 
8922-044-10094     condittons     19 

through  26. 
3711-044-11453  conditions  1  thor- 
ough 6  and  Attachment  A. 
2077-058-11226     conditions     16 

through  23  and  Attachment  A. 
3221-060-10576     conditions     26 

through  28  and  Attachment  A. 
3296-060-10079     conditions     25 

through  29. 
3354-03&-6686-0    conditions     17 

through  30. 


State  effective 
date 


4922-075-10217 
through  24. 

9711-033-11456 
through  1 1 . 

3241-060-8670 
through  54. 


condittons     21 

conditions      1 

condittons      48 


11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 
11/15/94 


EPA  ap- 
proval date 


03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 
03/18/99 
64  FR  13348 


Comments 


(e)  Reserved. 
[FR  Doc.  99-12488  Filed  5-20-99;  8:45  am) 

BILUN6  CODE  6500-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

44CFRPart62 
RIN3067-AC92 

National  Flood  Insurance  Program 
(NnP){  Determining  the  Write- Your^ 
Own  Expense  Allowance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  We  (FEMA)  are  changing  our 
method  for  establishing  the  Write- Your- 
Own  (WYO)  expense  allowance 
percentage  for  years  beginning  on  or 
after  October  1, 1999.  We  will  use  a  new 
formula  to  derive  the  expense  ratios  in 
determining  the  operating  portion  of  the 
expense  allowance.  This  formula  will 
use  direct,  as  opposed  to  net,  premiiun 
and  expense  information  for  the 
property/casualty  industry  and  will 
have  the  effect  of  lowering  the  expense 


allowance.  However,  during 
arrangement  year  1999-2000  only  we 
will  set  the  expense  allowance  at  the 
mid-point  between  the  expense 
allowance  calculated  using  direct  as 
opposed  to  net  premium  and  expense 
information. 

EFFECTIVE  DATE:  This  rule  is  eflFective  on 
October  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  T.  Pasterick,  Federal  Emergency 
Management  Agency,  Federal  Insiu-ance 
Administration,  500  C  Street  SW.,  room 
429,  Washington,  DC  20472,  202-646- 
3443,  (facsimile)  202-646-3445,  or 
(email)  edward.pasterick@fema.gov.  We 
will  post  at  www.fema.gov/nfip  the  text 
of  the  1999-2000  Arrangement  by  June 
1,  1999. 

SUPPLEMENTARY  INFORMATION:  On 
November  13, 1998,  we  proposed  a  rule 
at  63  FR  63432  that  would  change  the 
method  for  establishing  the  Write  Your 
Own  (WYO)  expense  allowance 
percentage  for  arrangement  years 
beginning  on  or  after  October  1, 1999. 
We  proposed  using  a  new  formula  to 
derive  the  expense  ratios  used  in 
determining  the  operating  portion  of  the 
expense  allowance.  This  new  formula 


would  use  direct,  as  opposed  to  net, 
premium  and  expense  information  for 
the  property  and  casualty  industry.  It 
would  have  the  effect  of  lowering  the 
expense  allowance  to  participating 
companies. 

On  Tuesday,  February  9, 1999,  we 
held  a  public  meeting  to  discuss  the 
proposed  rule  and  other  changes  to  the 
WYO  expense  allowance  that  were 
published  in  an  advance  notice  of 
proposed  rulemaking  at  63  FR  63431, 
November  13,  1998.  Nineteen  people 
representing  fourteen  WYO  companies 
and  vendors  attended  this  meeting. 
Most  of  the  comments  made  at  the 
public  meeting  duplicated  the  written 
comments  submitted  in  response  to  the 
notice  of  proposed  rulemaking.  This 
Supplementary  Information  ^so 
discusses  new  comments  made  at  that 
meeting. 

General  Comments 

Concerns  about  reduced  WYO 
company  compensation.  During  the 
comment  period,  we  received  comments 
from  ten  VVYO  companies  that  opposed 
reducing  the  WYO  expense  allowance. 
The  companies  agreed  that  it  is 
reasonable  to  use  direct  rather  than  net 
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data  in  order  to  establish  the  expense 
allowance  percentage,  but  the 
overarching  concern  of  the  companies 
was  that  such  a  change  would  reduce 
company  compensation.  In  every  case 
where  a  commenter  cited  the  di^erences 
or  complexifies  of  writing  flood 
insurance,  the  underlying  concern  was 
not  that  we  are  creating  a  further 
complexity  with  this  rule  but  that 
reducing  the  expense  allowance  will 
reduce  profits.  None  of  the  companies, 
however,  provided  any  data  to  support 
the  assertion  that  their  operating  costs 
have  increased  during  the  fifteen  years 
of  operation  of  the  WYO  program.  Nor 
has  the  WYO  program  ever  guaranteed 
any  set  profit  margin  for  participating 
companies. 

We  want  to  continue  the  same  basic 
approach  that  we  have  used  for  more 
than  15  years.  That  is,  we  will  continue 
to  use  published  property/casualty 
industry  expense  information  to  derive 
flood  insurance  expense  allowances. 
But  we  base  our  new  formula  on 
statistical  data  that  were  not  available 
fifteen  years  ago  when  we  established 
the  compensation  formula,  that  is,  direct 
versus  net  premium. 

Direct  versus  net  premium.  Our  use  of 
direct  rather  than  net  premium  more 
accurately  than  before  reflects  the 
unique  nature  of  the  flood  insurance 
partnership  between  the  Government 
and  industry  where  we  assume  liability 
for  flood  losses,  and  companies  do  not 
have  to  incur  costs  for  reinsiuance.  A 
number  of  companies  that  commented 
on  the  proposed  change  agreed  that  this 
is  a  logical  approach.  At  issue  are  the 
specifics  of  the  formula  we  use  to  set 
compensation  for  participating 
companies. 

We  believe  that  continuing  to  use  net 
rather  than  direct  premium  for  the 
property /casualty  industry  as  basis  for 
compensation  would  neglect  more 
refined  data  now  available  to  us  and 
would  also  include  components  that  do 
not  apply  to  the  NFIP.  Fifteen  years  ago, 
the  Insurance  Expense  Exhibit  for  the 
property  and  casualty  insurers  did  not 
provide  direct  premium  and  expense 
information  comparable  to  what  is 
available  today  in  Aggregates  and 
Averages.  The  result  was  that  we 
calculated  an  expense  allowance  that  all 
foimd  in  the  early  days  of  the  program 
to  be  reasonable  and  acceptable. 

Information  on  direct  premiums, 
however,  provides  a  superior  indicator 
for  computing  the  expense  ratio.  Direct 
premiums  written  represent  the 
aggregate  amount  of  recorded, 
originated  premiums— other  than 
reinsurance — written  during  a  year  after 
deducting  all  return  premiums.  Net 
premiums  written  include  direct 


premiums  written  plus  reinsiu'ance 
assumed,  less  reinsurance  ceded. 

Reinsurance  is  not,  however,  a  part  of 
the  WYO  company's  flood  business 
because  the  Federal  Government 
assimies  liability  for  all  losses. 
Therefore,  the  expense  allowance 
shoiild  not  include  reinsurance  in  the 
calculation  of  the  expense  ratio.  Using 
net  premium  has  the  effect  of  including 
non-applicable  reinsurance  costs  and 
has  had  the  effect  of  providing  a  WYO 
company  with  a  level  of  compensation 
that  is  too  high,  one  that  we  can  no 
longer  justify.  This  rule  appropriately 
changes  the  basis  for  compensating 
companies  and  is  adequate  to 
compensate  companies  for  doing 
business  under  the  NFIP. 

Final  Decision  on  Compensation  for 
Arrangement  Year  1999-2000 

At  the  February  9, 1999  public 
meeting,  several  companies  asked  us  not 
to  implement  a  change  in  the 
compensation  formula  from  October  1, 
1999  to  October  1,  2000  before  we  study 
the  change  in  more  detail.  We  do  not 
believe  such  a  study  is  necessary.  The 
WYO  companies  agreed  that  using 
direct  as  opposed  to  net  data  published 
by  A.M.  Best  is  reasonable.  We 
recognize  that  any  decrease  in 
compensation  will  require  adjustments 
by  the  WYO  companies.  Therefore,  we 
have  decided  to  provide  a  transition 
phase  before  the  change  we  proposed  on 
November  13, 1998  becomes  effective. 

As  an  accommodation,  we  will  set  the 
WYO  expense  allowance  for  FY  2000, 
which  begins  on  October  1, 1999,  at  the 
mid-point  between  the  expense 
allowance  calculated  using  direct 
premium  and  expense  information  and 
the  expense  allowance  calculated  using 
net  premium  and  expense  information. 
This  will  give  the  companies  a  one-year 
adjustment  period  before  they 
implement  the  new  method  for 
calculating  the  expense  allowance. 

For  the  1999-2000  arrangement  year, 
the  midpoint  is  31.7  percent,  which 
compares  with  the  base  allowance  for 
the  current  arrangement  year  of  31.6 
percent.  For  FY  2001,  beginning  October 
1,  2000,  we  will  calculate  the  WYO 
expense  allowance  using  direct 
premium  and  expense  information. 

We  are  working  with  the  WYO 
companies  to  develop  new  incentives 
for  rewarding  companies'  marketing 
efforts.  These  incentives  will  be  in 
addition  to  the  basic  WYO  expense 
allowance  described  above.  We  intend 
to  put  these  new  incentives  in  place  on 
October  1, 1999. 


Specific  Comments 

During  the  comment  period,  a  number 
of  Write- Your-Own  companies 
submitted  comments  for  consideration. 
We  believe  that  we  have  addressed 
many  of  the  underlying  concerns  of  the 
commenters  in  the  light  of  the 
acconunodation  we  are  making  with  this 
final  rule.  Since  these  comments 
comprise  the  public  record  on  this 
rulemaking  action,  we  state  our  position 
on  these  comments. 

No  "Built-in"  Profits 

Five  companies  expressed  concerns 
that  the  proposed  change  in  the  expense 
allowance  has  no  "built-in"  profit 
margin  for  flood  business  and  that 
companies  may  not  accrue  and  retain 
interest  on  investment  income — a 
potential  source  of  profit.  During  the 
fifteen  years  of  the  WYO  program,  the 
expense  allowance  has  never  included  a 
specific  profit  component  in  the 
expense  allowance  for  participating 
companies.  There  is,  however,  an 
impUcit  profit  margin  because  the 
program  draws  insurers  whose  costs  are 
below  the  expense  allowance.  Hence, 
they  earn  a  profit. 

Also,  private  WYO  participants, 
appropriately,  may  not  retain  interest  on 
their  flood  premium  income.  WYO 
companies  participate  in  the  program 
without  risk,  that  is,  the  Arrangement 
guarantees  reimbursement  for  all  loss 
payments.  The  ability  to  earn  a  return 
on  invested  premiums  to  pay  for  losses 
in  other  lines  of  insurance  is  not  a 
consideration  in  flood  insurance.  The 
proposed  change  in  the  expense 
allowance  does  not  affect  diat  long- 
standing and  appropriate  restriction. 

Commissions 

One  company  believed  that  company 
profits  decrease  as  companies  compete 
for  business  by  offering  higher 
commissions  as  an  incentive  to  attract 
agents.  We  have  always  maintained  that 
what  a  company  chooses  to  compensate 
agents  is  a  matter  between  the  company 
and  the  agent.  We  believe  that  fifteen 
percent  is  a  reasonable  compensation 
figure  for  agent  commissions,  which  we 
account  for  in  the  expense  allowance; 
however,  if  a  company  chooses  to 
increase  its  commission  as  a  business 
incentive,  then  that  is  the  company's 
prerogative. 

Reduced  Expense  Allowance  May 
Reduce  the  Number  of  Participants 

Five  companies  expressed  concern 
that  a  reduction  in  the  expense 
allowance  will  hurt  the  WYO  program — 
marginal  companies  will  withdraw  and 
new  companies  will  balk  at  joining  the 
program.  The  result,  these  companies 
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believe,  will  be  more  business  on  the 
direct  side  and  less  growth  in  policies. 
One  of  our  goals  is  to  encourage  insurers 
to  participate  and  at  the  same  time  to 
hold  the  line  on  program  costs  which 
policyholders  and  taxpayers  bear.  But  as 
with  any  industry,  when  competition 
increases,  marginal  participants  may 
withdraw  and  new  entrants  can  expect 
less  profit.  We  do  not  believe  that  this 
is  necessarily  a  negative  consequence. 
We  are  also  confident  in  our  cost  data,   . 
and  we  do  not  believe  that  the  reduction 
in  the  expense  allowance  will  cause 
withdrawals  from  the  program  by 
successfiil  companies. 

Reduced  Expense  Allowance  May 
Result  in  Poor  Customer  and  Agent 
Service 

Two  companies  believed  that  the 
proposed  reduction  in  the  expense 
allowance  could  lead  to  a  deterioration 
of  services  to  policyholders  and  agents. 
We  strongly  disagree  with  this  position. 
The  expense  allowance  accoimts  for  the 
costs  needed  to  provide  and  maintain 
adequate  services  to  NFIP  policyholders 
and  a  profit  for  efficient  companies. 

Inherent  Differences  Between  Flood 
Insurance  and  Other  Lines 

Eight  companies  said  that  the  "flood 
product"  is  essentially  different  from 
other  property/casualty  insurance 
products  because  of  the  complexity  in 
writing  flood  insurance.  The  companies 
claim  that  these  complexities,  for 
example,  identifying  risks  ineligible  for 
flood  insurance  under  the  Coastal 
Barrier  Resources  Act,  increase  costs. 
There  are  clearly  differences  between 
flood  insurance  and  other  lines  of 
property  and  casualty  insurance. 
Therefore,  we  believe  that  the  five  lines 
of  property/casualty  insurance  that  we 
have  been  using  are  still  the  best  proxy 
for  compensating  WYO  companies.  But 
we  also  believe  that  using  ofi'rert  rather 
than  net  premium  data  will  provide 
WYO  companies  with  adequate 
compensation  for  their  costs. 

Flood  Insurance  Rating 

Five  companies  also  highlighted  the 
difference  in  rating  methodology  for 
flood  and  for  other  lines  of  property  and 
casualty  insurance.  The  companies  cited 
as  an  example  flood  maps,  which  they 
called  "antiquated."  The  companies 
also  expressed  concern  over  the  use  of 
"non-standard"  forms  such  as  the 
elevation  certificate  in  the  imderwriting 
process.  Because  of  these  complexities, 
several  of  these  companies  have 
obtained  the  services  of  thfrd  parties  to 
determine  the  flood  zone  on  FTiMA's 
maps  for  rating  flood  insurance  policies. 
The  companies  expressed  concern  that 


these  costs  are  not  reimbursable  under 
the  program.  While  we  do  not  reimburse 
companies  specifically  for  outsourcing 
flood  work,  the  method  of  determining 
the  expense  allowance  by  this  rule  is 
adequate  to  cover  these  costs> 

Agent  Training  and  Education 

Several  companies  also  expressed 
concern  that  agents  find  the  flood 
insm-ance  program  complicated,  which 
complexity  creates  a  demand  for 
training.  Training  of  company  agents  is 
the  primary  responsibility  of  the 
company,  and  the  expense  allowance 
accounts  for  the  expenses  of  a  WYO 
company  to  train  its  agents.  Still,  we 
have  made  a  commitment  to  help  WYO 
companies  with  their  agent  traiiiing  in 
the  past,  and  we  will  continue  to  do  so 
in  the  futiu-e.  By  the  end  of  the  ciurent 
arrangement  year,  we  will  have 
conducted  150  workshops  for  insurance 
agents  interested  in  selling  flood 
insiu^nce.  The  workshops  are  open  not 
only  to  independent  agents  but  also  the 
agents  of  oiu-  WYO  partners.  We  plan  to 
hold  the  same  number  of  workshops  for 
agents  next  year  as  well.  We  have  also 
helped  participating  companies  develop 
training  delivery  systems  of  their  own 
by  conducting,  upon  request,  train-the- 
trainer  sessions  on  the  NFIP  for 
company  trainers.  To  give  agents 
immediate  access  to  underwriting  and 
rating  information  about  the  NFIP,  we 
provide  on  ovir  web  site  {www.feina.gov/ 
nfip): 

•  The  flood  insiuance  manual, 

•  Underwriting  information, 

•  A  list  of  WYO  companies, 

•  Dates  and  locations  of  agents 
workshops,  and 

•  Other  program  information. 

Statistical  Reporting 

Four  companies  expressed  concern 
that  the  WYO  program  requires  monthly 
statistical  reporting  whereas  other  lines 
of  property  and  casualty  insurance  only 
require  statistical  reporting  on  a 
quarterly  basis.  This  point  is  accurate. 
Most  other  lines  require  statistical 
reporting  on  a  quarterly  basis.  Even  so, 
the  WYO  program  has  been  requiring 
statistical  reporting  on  a  monthly  basis 
for  fifteen  years,  and  the  method  of 
setting  the  expense  allowance  under 
this  rule  is  adequate  to  cover  reporting 
costs  as  well. 

Unique  Adjuster  Skills 

Four  companies  also  pointed  out  that 
handling  flood  claims  requires  imique 
adjuster  skills  with  the  adjusters 
certified  by  the  Federal  Government. 
This  is  also  accurate.  Adjusters  handling 
flood  claims  imder  the  Write  Your  Own 
program  have,  for  fifteen  years,  needed 


special  training  and  certification  to 
adjust  flood  claims.  Reducing  the 
expense  allowance  does  not  affect  this 
aspect  of  a  company's  participation  in 
the  WYO  program.  Training  adjusters  is 
a  cost  necessary  to  do  business  under 
the  flood  insiuance  program,  a  cost  that 
we  have  taken  into  consideration  in 
setting  the  expense  allowance. 

Higher  Company  Costs 

Two  companies  commented  that  we 
used  to  provide  forms,  the  flood 
insiuance  policy,  manuals,  and 
seminars  free  of  charge  to  WYO 
companies.  Companies  must  now  cover 
the  nominal  costs  to  produce  these 
materials  and  conduct  training  at  their 
own  expense.  We  recognize  that 
companies  are  now  paying  for  some 
products  that  were  free;  however,  the 
general  expense  category  of  the  WYO 
expense  allowance  compensates 
companies  for  these  and  other  costs  of 
selling  and  servicing  flood  insurance. 
Providing  companies  with  free  materials 
was  for  companies  a  further  enrichment 
that  we  can  no  longer  justify. 

Acceptable  Error  and  Reject  Rates 

Two  companies  expressed  concern 
that  maintaining  acceptable  error  and 
reject  levels  is  costly.  Company  systems, 
they  claimed,  for  standard  property  and 
casualty  processing,  do  not  lend 
themselves  to  handling  flood  business. 
Therefore,  many  companies  either 
outsource  this  part  of  their  flood 
business  or  develop  stand-alone 
systems.  This  is  acciu^te.  But  again 
outsoiucing  or  operating  stand-alone 
systems  is  no  different  today  than  it  has 
been  for  fifteen  years  since  the  start  of 
the  WYO  program.  Outsourcing  or 
developing  stand-alone  systems  is  a  cost 
of  doing  business  under  the  program,  a 
cost  that  participating  companies 
willingly  assiune  when  they  choose  to 
join  the  program. 

Audits 

Two  companies  expressed  concern 
that  the  WYO  program  requires  an 
independent  audit  at  the  expense  of  the 
company.  First,  we  always  have 
required  such  an  independent  audit  at 
the  company's  expense  under  this 
program.  It  is  nothing  new.  In  addition, 
independent  audits  of  companies' 
financial  statements  are  not  a  unique 
requirement  of  the  flood  insurance 
program.  Any  publicly  traded  company 
requires  accoimtability  to  its 
shareholders  in  the  form  of  financial 
statements  that  are  subject  to 
independent  audits.  Annual  statements 
by  insiuance  companies  to  the  National 
Association  of  Insurance  Commissioners 
are  also  subject  to  an  independent  audit. 
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Program  Changes 

Four  companies  expressed  concern 
that  frequent  program  changes  require 
additional  computer  programming,  new 
printing  and  publications,  more  training 
and  mailings,  as  well  as  more  rewriting 
of  policies.  These  companies  offered  no 
specific  data  to  indicate  the  relationship 
between  the  program  changes  and  cost 
increases  to  implement  those  changes. 
We  believe  our  data,  which  justify  a 
lower  expense  allowance,  take  into 
consideration  systems  and  other 
program  changes  that  participating 
companies  must  make  each  year. 

Reducing  Expenses 

One  company  suggested  that  we 
should  conduct  an  analysis  of  ways  to 
reduce  expenses  while  improving 
service  to  policyholders  before 
proposing  to  adjust  the  expense 
allowance  formula.  They  contended  that 
our  proposal  to  reduce  the  expense 
allowance  failed  to  consider  how  to 
reduce  or  eliminate  operating  costs.  The 
responsibility  to  hold  program  costs  to 
a  rnininiiiTn  and  to  provide  the  highest 
service  exists  apart  from  the  issue  of  the 
expense  allowance.  We  agree  that  we 
must  provide  improved  service  at 
reduced  costs,  but  our  piupose  in 
proposing  the  new  expense  allowance 
formula  was  to  take  advantage  of  data 
that  were  not  available  when  we 
established  the  current  formula.  These 
new  industry  expense  data  support  the 
proposed  reduction  in  the  expense 
allowance  that,  we  believe,  is  adequate 
to  cover  companies'  operating  costs. 

Alternative  Formula 

One  company  proposed  an  alternative 
formula  for  calculating  the  expense 
allowance.  They  suggested  that  we  only 
use  cost  data  for  participating  WYO 
companies  rather  than  data  for  five 
property  insurance  lines  and  that  we 
replace  the  fixed  15  percent  commission 
allowance  in  the  current  formula  with 
the  "Commission  &  Brokerage"  expense 
published  in  A.M.  Best.  Under  their 
proposal,  the  "Commission  & 
Brokerage",  "Other  Acq.".  "General 
Exp."  and  "Taxes"  would  be  combined 
and  the  expense  allowance  woiUd  be  set 
at  the  mean  of  this  amount  plus  one 
standard  deviation  which,  would  cover 
the  operating  costs  of  approximately 
two-thirds  of  the  companies.  The 
commenter  recognized  that  companies 
would  have  to  report  their  expenses 
associated  with  the  NFIP  and  suggested 
that  this  be  done  on  a  mandatory 
separate  statement  line  on  the  NAIC 
Insurance  Expense  Exhibit  This 
company  also  proposed  reporting  this 
information  annually  and  updating  the 


WYO  expense  allowance  every  three 
years. 

We  have  always  favored  using 
published  average  industry  expense 
ratios  for  other  acquisition,  general 
expenses  and  taxes  because  neither  we 
nor  the  WYO  companies  can  affect  those 
ratios.  A  disadvantage  to  the  alternative 
approach  to  the  proposed  compensation 
formula  is  that  it  would  impose  an 
additional  reporting  requirement  on  the 
companies  and  require  the  NAIC  to 
change  the  Insurance  Expense  Exhibit. 
We  believe  that  for  15  years  the  formula 
for  compensating  the  companies  has 
been  fair  and  that  we  should  continue 
to  use  it  in  its  current  form  based  on  the 
best  available  data. 

Adverse  Impact  on  Industry  Ratios 

One  company  said  that  the  adverse 
impact  on  industry  ratios  and  ratings,  as 
a  result  of  an  insurer's  decision  to  join 
the  WYO  program,  should  be  a  factor  in 
determining  die  expense  allowance 
level.  We  recognize  that  companies 
must  report  flood  insurance  activities  on 
their  financial  statements  that  are  used  . 
to  derive  industry  ratios  and  ratings. 
However,  we  believe  that  a  company 
should  evaluate  the  impacts  that 
reporting  flood  business  will  have  on 
their  industry  ratios  and  ratings  before 
deciding  to  participate  in  the  WYO 
program.  The  effect  of  reporting  this 
information  will  vary  significantly 
among  the  WYO  companies  and  is  not 
easily  measured.  We  do  not  believe  the 
impact  on  industry  ratios  and  ratings 
should  be  a  factor  in  our  compensation 
to  companies,  nor  should  it  be  a 
deterrent  to  companies  participating  in 
the  program. 

The  Expense  Allowance  and  Marketing 
Incentives 

One  company  said  that  the  expense 
allowance  should  recognize  the 
marketing  goals  of  the  program,  that  is, 
to  increase  the  policy  base  of  the 
program.  Part  of  that  recognition,  the 
company  claimed,  should  include 
geographic  distribution  and  retention  of 
policyholders.  In  general,  the  marketing 
guidelines,  which  we  have  and  will 
continue  to  develop  in  close 
coordination  with  the  companies, 
address  the  overall  issue  of  rewarding  a 
company's  growth.  We  have  not 
included  incentives  designed  to  reward 
companies  for  selling  and  retaining 
policies  in  specific  areas  of  the  coimtry 
because  we  do  not  have  the  data  or 
indicators  needed  to  target  areas  of  the 
coimtry  for  flood  insurance  marketing. 
When  we  have  this  capability,  we  wiU 
discuss  whether  and  how  to  include 
geographic  based  marketing  incentives 


in  the  compensation  scheme  with  the 
WYO  companies. 

Use  of  Data  Published  by  A.  M.  Best 

Three  companies  commented  that 
since  1994  we  have  not  based  the 
expense  allowance  solely  on  data 
published  in  A.  M.  Best's  Aggregates 
and  Averages.  As  an  incentive  for 
companies  to  increase  the  number  of 
flood  insurance  policies,  we  set  the 
expense  allowance  below  the  amount 
indicated  by  Best's  data,  and  companies 
had  the  chance  to  earn  additional 
expense  allowance.  The  companies 
noted  that  they  believed  this  was  not  a 
true  bonus  but  a  penalty  if  a  company 
did  not  meet  the  marketing  goal. 

Granted,  since  1994,  wehave  not 
based  the  expense  allowance  strictly  on 
Best's  data.  We  did  this  becaiise  Best's 
was  simply  too  high  as  a  basis  for 
company  compensation.  Beginning  in 
arrangement  year  1994-1995,  we 
determined  that  the  exact  amount  that  a 
company  may  retain  would  be  the 
extent  to  which  the  company  met  its 
marketing  goal  for  the  arrangement  year 
and  this  amount  could  exceed  the 
calculated  amount.  For  arrangement 
year  1996-1997,  a  company  could 
withhold  32.6  percent  of  written 
premium.  If  a  company  failed  to  meet  its 
marketing  goal,  the  percent  of  retained 
expense  allowance  decreased  in 
proportion  to  the  immet  goal  but  would 
not  fall  below  30.6  percent.  If  a 
company  met  its  marketing  goal,  it 
would  retain  the  entire  32.6  percent.  If 
a  company  exceeded  the  goal,  the  exact 
amount  of  compensation  depended  on 
the  extent  to  which  the  company 
exceeded  its  marketing  goal,  and  the 
size  of  the  company's  flood  business  in 
relation  to  the  total  number  of  WYO 
policies.  We  are  discussing  alternative 
marketing  incentives  with  the 
companies  and  plan  to  address  this  and 
other  concerns  in  the  next  arrangement 
year. 

Company  Investments  in  Flood 
Business 

Four  companies  commented  that  they 
had  made  investments  to  simplify 
writing  flood  insurance,  which  they 
believed  they  could  recover  based  on 
the  current  expense  allowance.  The 
companies  claimed  that  a  reduced 
expense  allowance  would  jeopardize 
this  recovery.  We  have  always 
encoiu^ed  company  investments  in 
their  flood  insurance  business,  and  we 
believe  that  the  expense  allowance, 
which  this  rule  implements,  is  adequate 
to  cover  start-up  costs  and  other 
operational  improvements.  Such 
investments,  when  made  wisely,  result 
in  improvements  in  productivity  that 
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reduce  the  cost  of  doing  business  for  a 
company  and  ultimately  increase  its 
profits. 

Summary 

We  believe  that  basing  the  amount  of 
compensation  for  companies 
participating  in  the  WYO  program  on  a 
formula  using  direct  rather  net  premium 
simply  takes  advantage  of  statistical 
data  imavailable  fifteen  years  ago  when 
we  first  established  the  compensation 
formula.  This  also  better  reflects  the 
nature  of  the  liability  for  companies 
because  companies  do  not  have  to  pay 
for  reinsiuance  for  their  flood  business 
since  the  Federal  Government  assumes 
the  liability  for  flood  losses.  We  believe 
however  in  the  light  of  both  the  written 
comments  and  the  comments  we  heard 
at  the  February  9, 1999  public  hearing 
that  a  one-year  transition  will  serve  the 
interests  of  the  program  better.  This 
transition  vyill  give  the  NFIP's  industry 
partners  time  to  adjust  to  the  change  in 
how  we  calculate  the  level  of 
compensation  for  participating  in  the 
WYO  program.  This  rule  reflects  that 
decision  and  adjusts  the  effective  date  of 
the  arrangement  to  coincide  with  the 
start  of  Arrangement  Year  1999-2000. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fi-om  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  We 
have  not  prepared  an  environmental 
assessment. 

ExecutiTe  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
sec.  2(f)  of  E.0. 12866  of  September  30, 
1993,  58  FR  51735,  and  the  Office  of 
Management  and  Budget  has  not 
reviewed  it.  Nevertheless,  this  rule 
adheres  to  the  regulatory  principles  set 
forth  in  E.0. 12866. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  and  is  therefore  not 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
RefiDrm 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accounting 
Office  imder  the  Congressional  Review 
of  Agency  RiUemaking  Act,  Pub.  L.  104- 
121.  The  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities.  It  does  not 
result  in  nor  is  it  likely  to  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  it  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
constuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  adverse 
effects"  on  competition,  emplovment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  final  rule  is 
exempt  (1)  from  the  requirements  of  the 
Regulatory  Flexibility  Act,  and  (2)  £rom 
the  Paperwork  Reduction  Act.  The  rule 
is  not  an  unfunded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act,  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  fi'om  participation  in  a  volimtary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  62 

Claims,  Flood  insurance. 

Accordingly,  we  amend  44  CFR  part 
62,  Appendbc  A,  as  follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.0. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  We  revise  the  Effective  Date  of 
Appendix  A  to  part  62  to  read  as 
follows: 

Appendix  A  to  Part  62 — ^Federal 
Emergency  Management  Agency, 
Federal  Insurance  Administration, 
Financial  Assistance/Subsidy 
Arrangement 
***** 

Effective  Date:  October  1, 1999. 

***** 

3.  We  revise  the  Article  III.B  of 
Appendix  A  to  part  62,  to  read  as 
follows: 


Article  m— Loss  Costs,  Expenses,  Expense 
Reimbursement,  and  Premium  Refunds 
*         *         •         *         * 

B.  The  Company  may  withhold  as 
operating  and  administrative  expenses,  other 
than  agents'  or  brokers'  commissions,  an 
amount  from  the  Company's  written 
premium  on  the  policies  covered  by  this 
Arrangement  in  reimbursement  of  all  of  the 
Company's  marketing,  operating  and 
administrative  expenses,  except  for  allocated 
and  unallocated  loss  adjustment  expenses 
described  in  C.  of  this  article.  This  amount 
will  equal  the  sum  of  the  average  of  industry 
expense  ratios  for  "Other  Acq.",  "Gen.  Exp." 
and  "Taxes"  calculated  by  aggregating 
■    premiums  and  expense  amounts  for  each  of 
five  property  coverages  using  direct,  as 
opposed  to  net,  premium  and  expense 
information  to  derive  weighted  average 
expense  ratios.  For  this  purpose,  we  (the 
Federal  Insurance  Administration)  will  use 
data  for  the  property/casualty  industry 
published,  as  of  March  15  of  the  prior 
Arrangement  year,  in  Part  III  of  the  Insurance 
Expense  Exhibit  in  A.M.  Best  Company's 
Aggregates  and  Averages  for  the  following 
five  property  coverages:  Fire,  Allied  Lines, 
Farmowners  Multiple  Peril,  Homeowners 
Multiple  Peril,  and  Commercial  Multiple 
Peril  (non-liability  portion).  During  the  first 
year  of  this  change — arrangement  year  1999- 
2000— which  begins  October  1, 1999,  the 
expense  allowance  is  set  at  the  mid-point 
between  the  expense  allowance  calculated 
using  direct  premium  and  the  expense 
allowance  calculated  using  net  premium. 

The  Company  may  retain  15  percent  of  the 
Company's  written  premium  on  the  policies 
covered  by  this  Arrangement  as  the 
commission  allowance  to  meet  commissions 
or  salaries  of  their  insurance  agents,  brokers, 
or  other  entities  producing  qualified  flood 
insurance  applications  and  other  related 
expenses. 

The  amount  of  expense  allowance  retained 
by  the  company  may  increase  a  maximum  of 
2  percent,  depending  on  the  extent  to  which 
the  company  meets  the  marketing  goals  for 
the  Arrangement  year  contained  in  marketing 
guidelines  established  pursuant  to  Article 
II.G.  We  will  pay  the  company  the  amount 
of  any  increase  after  the  end  of  the 
Arrangement  year. 

The  Company,  with  the  consent  of  the 
Administrator  as  to  terms  and  costs,  may  use 
the  services  of  a  national  rating  organization, 
licensed  under  state  law,  to  help  us 
undertake  and  carry  out  such  studies  and 
investigations  on  a  community  or  individual 
risk  basis,  and  to  determine  equitable  and 
accurate  estimates  of  flood  insurance  risk 
premium  rates  as  authorized  under  the 
National  Flood  Insurance  Act  of  1968,  as 
amended.  We  will  reimburse  the  Company 
for  the  charges  or  fees  for  such  services  under 
the  provisions  of  the  WYO  Accounting 
Procedures  Manual. 
***** 

Dated:  May  20, 1999. 
Jo  Ann  Howard, 

Federal  Insurance  Administrator. 

[FR  Doc.  99-12930  Filed"  5-20-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dockat  No.  95-135;  RM-M81] 

Radio  Broadcasting  Servicas;  Bear 
Lalta  and  Honor,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  application  for 

review. 

SUMMARY:  This  dociunent  denies  an 
Application  for  Review  of  the 
Memorandum  Opinion  and  Order,  62 
FR  24055  (May  2, 1997),  in  this 
proceeding  that  allotted  Channel  264A 


to  Honor,  Michigan,  as  that 
community's  first  local  FM  service.  The 
proposal  to  add  the  channel  to  Honor 
was  preferred  over  a  proposal  to 
upgrade  the  operation  of  Station 
WZTUCFM)  by  substituting  Channel 
264C2  for  Channel  261A  at  Bear  Lake, 
Michigan. 
DATES:  Effective  May  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  95-135,  adopted  April  26, 
1999,  and  released  May  6, 1999.  The  full 
text  of  this  Commission  decision  is 


available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  CY-A257,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 
Federal  Commimications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
(FR  Doc.  99-12799  Filed  5-20-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

[Docket  No.  98-034-1] 
RiN  057»-AAg6 

Importation  of  Poultry  Meat  and  Other 
Poultry  Products  From  Sinaloa  and 
Sonora,  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  of  animal  products  to 
relieve  certain  restrictions  on  the 
importation  of  poultry  meat  and  other 
poultry  products  from  the  Mexican 
States  of  Sinaloa  and  Sonora.  Currently, 
because  of  the  existence  of  exotic 
Newcastle  disease  in  Mexico,  poultry 
meat  and  other  poultry  products  from 
Sinaloa  and  Sonora  must  be  cooked, 
sealed,  and  packaged,  to  certain 
specifications,  to  be  eligible  for 
importation  into  the  United  States.  This 
proposal  would  establish  new,  less 
restrictive  conditions  for  the 
importation  of  poultry  meat  and  other 
poultry  products  from  Sinaloa  and 
Sonora  into  the  United  States.  This 
action  is  based  on  a  risk  assessment 
indicating  that  such  importations  would 
present  a  negligible  risk  of  introducing 
exotic  Newcastle  disease  into  the  United 
States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
20, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-034-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-034-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 


and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS,  APHIS,  4700  River 
Road,  Unit  39,  Riverdale,  MD  20737, 
(301)  734-5034. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  (USDA) 
regulates  the  importation  of  animals  and 
animal  products  into  the  United  States 
to  guard  against  the  introduction  of 
animal  diseases  not  ciurently  present  or 
prevalent  in  this  country.  The 
regulations  pertaining  to  the 
importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

Until  recently,  the  regulations  in  parts 
91  through  99  governed  the  importation 
of  animals  emd  animal  products 
according  to  the  recognized  animal 
disease  status  of  the  exporting  coimtry. 
In  general,  if  a  disease  occurred 
anywhere  within  a  coimtry's  borders, 
the  entire  country  was  considered  to  be 
affected  with  the  disease,  and 
importations  of  animals  or  animal 
products  from  anywhere  in  the  coimtry 
were  regulated  accordingly.  However, 
international  trade  agreements  entered 
into  by  the  United  States — specifically, 
the  North  American  Free  Trade 
Agreement  and  the  General  Agreement 
on  Tariffs  and  Trade — ^require  APHIS  to 
recognize  regions,  rather  than  only 
coimtries,  as  well  as  levels  of  risk,  for 
the  purpose  of  regulating  the 
importation  of  animals  and  animal 
products  into  the  United  States. 
Consequently,  on  October  28, 1997,  we 
published  in  the  Federal  Register  a  final 
rule  (62  FR  56000-56026,  Docket  No. 
94-106-9,  effective  November  28,  1997) 
that  established  procedures  for 
recognizing  regions  and  levels  of  risk  for 
the  purpose  of  regulating  the 
importation  of  animals  and  animal 
products.  In  that  rule,  we  also 
established  procedures  by  which  a 


region  may  request  permission  to  export 
animals  and  animal  products  to  the 
United  States  under  specified 
conditions,  based  on  ihe  region's 
disease  status. 

On  the  same  date,  we  also  published 
a  policy  statement  (62  FR  56027-56033, 
Docket  No.  94-106-«)  that  explained 
that  we  will  evaluate  such  requests  on 
a  case-by-case  basis  by  analyzing  the 
level  of  disease  risk  involved.  Levels  of 
risk  exist  upon  a  continuimi.  However, 
we  established  five  benchmark 
categories — negligible,  slight,  low, 
moderate,  and  high — ^to  give  foreign 
regions  a  general  idea  of  where  they  fit 
upon  the  risk  continuum.  According  to 
our  policy,  once  we  have  estabhshed  the 
level  of  disease  risk  associated  with  the 
unrestricted  importation  of  a  particular 
type  of  animal  or  animal  product,  we 
will  determine  the  import  conditions 
needed  to  reduce  that  risk  to  a  negligible 
level.  Because  of  the  number  of 
potential  variables  and  the  vast  number 
of  possible  combinations  of  those 
variables  in  assessing  the  risk  of  the 
unrestricted  importation  of  animals  and 
animal  products  from  a  region,  the 
precise  combination  of  measures 
necessary  to  reduce  the  risk  of  disease 
introduction  to  a  negligible  level  will 
likely  vary  from  region  to  region 
depending  on  the  commodities  to  be 
imported  and  the  diseases  of  concern. 

The  factors  that  we  will  consider  in 
determining  the  level  of  risk  associated 
with  unrestricted  importation  of  a 
particular  type  of  animal  or  animal 
product  frtim  a  region  are: 

1.  The  authority,  organization,  and 
infrastructure  of  the  veterinary  services 
organization  in  the  region. 

2.  The  type  and  extent  of  disease 
surveillance  in  the  region — e.g.,  is  it 
passive  and/or  active;  what  is  the 
quantity  and  quality  of  sampling  and 
testing? 

3.  Diagnostic  laboratory  capabilities. 

4.  Disease  status — is  the  disease  agent 
known  to  exist  in  the  region?  If  "yes," 
at  what  prevalence?  If  "no,"  when  was 
the  most  recent  diagnosis? 

5.  The  extent  of  an  active  disease 
control  program,  if  any,  if  the  agent  is 
known  to  exist  in  the  region. 

6.  The  vaccination  status  of  the 
region.  When  was  the  last  vaccination? 
What  is  the  extent  of  vaccination  if  it  is 
ciurently  used,  and  what  vaccine  is 
being  used? 

7.  Disease  status  of  adjacent  regions. 
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8.  The  degree  to  which  the  region  is 
separated  from  regions  of  higher  risk 
through  physical  or  other  barriers. 

9.  Tne  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecurity  regarding 
such  movements. 

10.  Livestock  demographics  and 
marketing  practices  in  the  region. 

11.  Policies  and  infrastructure  for 
animal  disease  control  in  the  region — 
i.e.,  emergency  response  capacity. 

The  regulations  m  part  94  pertain  to, 
among  other  things,  the  importation  of 
meat  and  other  animal  products  into  the 
United  States.  Currently,  §  94.6  governs 
the  importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultry,  game 
birds,  or  other  birds,  bom  regions  where 
exotic  Newcastle  disease  (END)  is 
considered  to  exist.  Specifically,  the 
regulations  allow  carcasses,  or  parts  or 
products  of  carcasses  of  poultry,  to  be 
imported  from  regions  where  END  is 
considered  to  exist  for  consumption  if: 
(1)  The  poultry  is  packed  in 
hermetically  sealed  containers  and 
cooked  by  a  commercial  method  after 
such  packing  to  produce  articles  that  are 
shelf  stable  without  refrigeration,  (2)  the 
poultry  is  thoroughly  cooked  and 
appears  to  have  a  thoroughly  cooked 
appearance  throughout  upon  APHIS 
inspection  at  the  port  of  arrival,  or,  (3) 
the  poultry  is  imported  under  permit 
after  APHIS  determines  the  importation 
as  such  will  not  constitute  a  risk  of 
introducing  or  disseminating  END  into 
the  United  States. 

We  are  proposing  to  establish  a  new 
§  94.22,  as  discussed  later  in  this 
document,  to  allow  the  importation  of 
poultry  meat  and  other  poultry  products 
frt)m  the  States  of  Sinaloa  and  Sonora, 
Mexico,  under  conditions  less 
restrictive  than  provided  in  §  94.6. 

Our  Proposal 

In  June  1994,  the  Government  of 
Mexico  officially  requested  that  the 
United  States  recognize  the  Mexican 
States  of  Sinaloa  and  Sonora  as  free  of 
END.  hi  February  1997,  a  team  of  APHIS 
veterinarians  conducted  a  site  visit  to 
verify  that  Sinaloa  and  Sonora  were  fi'ee 
of  END  and  had  the  veterinary 
infrastructure,  disease  control  programs, 
diagnostic  capabilities,  and  surveillance 
programs  necessary  to  prevent  a 
recurrence  of  the  disease.  The  site  visit 
confirmed  the  information  presented  in 
the  request  by  the  Mexican  Government. 
Copies  of  the  APHIS  site  visit  report 
may  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  APHIS  team 
also  determined  that  the  poultry 
industries  of  Sinaloa  and  Sonora  and 


Mexican  agricultural  officials  were 
exclusively  interested  in  the  exportation 
of  poultry  meat  and  other  poultry 
products  and  not  live  poultry  to  thie 
United  States. 

Based  on  the  information  presented  to 
APHIS  by  the  Government  of  Mexico 
and  our  site  visit  to  Sinaloa  and  Sonora, 
we  have  established  the  following  facts, 
which  correspond  with  the  factors  listed 
previously  for  determining  the  risk 
associated  with  imrestricted  importation 
of  a  particular  conunodity  from  a  region: 

1.  In  Mexico,  animal  health  functions 
are  carried  out  by  officials  at  the  Federal 
level,  who  set  policy,  and  by  officials  at 
the  State  level,  who  carry  out  program 
operations.  The  success  of  all  disease 
eradication  or  control  programs  in 
Mexico  largely  depends  on  the 
relationship  between  these  two  levels  of 
government  and  between  governmental 
officials  and  the  livestock  industry.  In 
Sinaloa  and  Sonora,  a  collaborative 
relationship  exists  between  the  poultry 
producer  associations  and  State  and 
Federal  animal  health  officials.  The 
success  of  the  END  eradication  program 
in  Sinaloa  and  Sonora  has  been  largely 
due  to  the  dedication  and  commitment 
of  the  industry  and  its  willingness  to 
work  with  animal  health  officials.  In 
addition.  State  and  Federal  laws, 
regulations,  policies,  and  infiastructitfe 
in  Sinaloa,  Sonora,  and  Mexico  appear 
to  be  adequate  to  restrict  movements  of 
poultry  and  poultry  products  into 
Sinaloa  and  Sonora  from  any  regions  of 
Mexico  where  END  may  exist. 

2.  Prior  to  Mexico's  aeclaration  of 
Sinaloa  and  Sonora  as  free  of  END  in 
May  1993,  Sinaloa  and  Sonora  State 
officials  conducted  serological  surveys 
of  all  their  commercial  and  backyard 
poultry  flocks  to  verify  the  State's  END- 
fi«e  status.  These  siuveys  were  repeated 
again  in  1997  and  1998.  Sinaloa  and 
Sonora  have  maintained  active 
surveillance  on  commercial  poultry 
populations  since  1993,  with  100 
percent  of  commercial  populations 
under  active  surveillance  in  1997.  All 
samples  taken  from  commercial  poultry 
populations  since  1993  have  tested 
negative  for  END.  Small,  private 
"backyard"  poultry  populations  have 
been  systematically  sampled  for  END 
since  1997.  All  "backyard"  flock 
samples  taken  since  that  time  have  also 
tested  negative  for  END. 

3.  Samples  from  commercial  farms  in 
Sinaloa  and  Sonora  and  backyard  flocks 
in  Sinaloa  are  monitored  for  diseases  at 
a  Federally  approved  laboratory  in 
Ciudad  Obregon,  Sonora.  Samples  from 
backyard  flocks  in  Sinaloa  are 
monitored  at  the  central  diagnostic 
laboratory  outside  Mexico  City.  Both 
laboratories  have  the  capability  to  detect 


Newcastle  disease  either  seriologically 
or  by  virus  isolation. 

4.  The  last  case  of  END  in  Sinaloa  or 
Sonora  was  reported  in  1989,  and 
Mexico  declared  both  States  free  of  the 
disease  in  1993.  The  States  of 
Chihuahua,  Durango,  and  Baja 
California,  which  border  Sinaloa  and 
Sonora,  have  been  recognized  by 
Mexico  as  bee  of  END.  The  State  of 
Nayarit,  which  borders  Sinaloa  to  the 
south,  is  the  only  State  that  borders 
Sinaloa  that  has  not  been  recognized  by 
Mexico  as  bee  of  END.  However,  the 
last  outbreak  of  END  in  Nayarit  was 
reported  in  1989. 

5.  Before  1992,  Mexico's  END 
eradication  program  was  primarily 
focused  on  movement  control. 
Surveillance  and  testing  were  passive, 
with  samples  submitted  from  reported 
suspect  cases.  The  program  was 
strengthened  in  1992,  when  poultry 
producers  enrolled  their  flocks  in  a 
national  END  certification  program. 
Diuing  the  last  3  years,  the  eradication 
program  has  been  further  strengthened 
by  the  participation  of  additional  States, 
and  by  the  initiation  of  active 
surveillance  in  the  declared  bee  States. 
States  that  move  into  the  "eradication" 
phase  of  the  campaign  (no  cases  of  END 
for  at  least  12  months)  must  establish  an 
emergency  response  team. 

6.  Sinaloa  and  Sonora  use  the  same 
vaccination  method  practiced  in  the 
United  States:  only  lentogenic  (low 
path)  strains  of  Newcastle  disease  are 
used. 

7.  Sonora  is  boimded  on  the  west  by 
the  Gulf  of  California,  on  the  east  by  the 
Sierra  Madre  moimtain  ranges  and  the 
State  of  Chihuahua,  on  the  north  by  the 
United  States  and  the  Mexican  State  of 
Baja  California,  emd  on  the  south  by  the 
State  of  Sinaloa.  Baja  California, 
Chihuahua,  and  Sinaloa  have  each  been 
declared  free  of  END  by  the  Government 
of  Mexico  and  have  active  disease 
surveillance  and  animal  control 
programs  as  described  above. 

Sinaloa  is  bounded  on  the  west  by  the 
Gulf  of  California,  on  the  east  by  the 
States  of  Chihuahua  and  Durango  and 
the  Sierra  Madre  mountain  ranges,  on 
the  north  by  the  State  of  Sonora,  and  on 
the  south  by  the  State  of  Nayarit.  Both 
Durango  and  Chihuahua  have  been 
recognized  by  the  Government  of 
Mexico  as  free  of  END.  Nayarit  has  not 
been  officially  recognized  as  free  from 
END,  but  has  not  had  an  outbreak  of 
END  since  1989. 

8.  The  only  adjacent  area  of  higher 
risk  for  Sinaloa  is  the  State  of  Nayarit 
Man-made  controls  are  in  place  along 
the  Sinaloa-Nayarit  border,  and  were 
judged  to  be  adequate  by  the  site-visit 


team  to  prevent  the  reintroduction  of 
END  into  Sinalba  or  Sonora. 

9.  Sinaloa  and  Sonora  strictly  control 
the  inter-  and  intrastate  movement  of 
livestock,  poultry,  and  livestock  and 
poultry  products  into  and  through  each 
State.  Trade  and  travel  through  the 
maritime  ports  and  international 
airports  are  strictly  monitored,  as  is 
vehicular  movement  within  each  State. 
Conunerdal  vehicles  with  agricultural 
cargo  must  present  proper  sanitary 
docimientation  for  the  cargo  or  entry  is 
denied.  In  addition,  all  vehicles  entering 
Sinaloa  and  Sonora  from  Nayarit  are 
inspected.  Poultry  products  produced  in 
States  of  lower  health  status  than  that  of 
Sinaloa  and  Sonora  may  be  imported 

.  only  if  the  products  meet  time  and 
temperatiire  processing  requirements 
and  originate  from  a  slaughter  plant 
approved  and  inspected  by  a  full-time 
salaried  veterinarian  of  the  Government 
of  Mexico. 

10.  Commercial  poultry  production  in 
Sinaloa  is  concentrated  among  a 
handful  of  producers  on  about  65 
premises,  who  collectively  own  about  3 
million  laying  hens  and  28  million 
broiler  chickens.  One  company  alone 
owns  90  percent  of  the  State's  broiler 
chickens,  and  this  company,  along  with 
two  others,  owns  50  percent  of  Sinaloa's 
laying  hens.  Broiler  chickens  in  Sinaloa 
are  vaccinated  against  Newcastle 
disease  when  they  are  12  days  old  and 
are  housed  in  highly  integrated 
operations  similar  to  those  found  in  the 
United  States.  Such  fully  integrated 
operations  in  Sinaloa  implement 
excellent  biosecurity  measures  at  all 
levels  of  production. 

Commercially  produced  broilers  in  • 
Sinaloa  are  processed  in  the  only 
Federally  approved  inspection  plant  in 
the  State,  which  processes  an  average  of 
120,000  birds  per  day.  The  integrated 
company  that  owns  and  operates  the 
plant  does  not  process  birds  from  any 
other  source. 

Sinaloa  produces  sufficient  broilers 
and  table  eggs  to  meet  its  consumption 
demands.  Surplus  meat  and  eggs  (about 
70  [>ercent  of  egg  production  and  30 
percent  of  meat  production)  are 
exported  to  other  Mexican  States. 

Commercial  poultry  production  in 
Sonora  consists  of  one  company,  which 
maintains  only  six  production  farms. 
Broiler  chickens  are  processed  at  an 
integrated  company-owned  plant,  which 
processes  10,000  birds  per  day,  and  the 
meat  is  sold  locally  or  is  shipped  to 
cities  in  northern  Baja  California. 

Sonora  also  produces  about  15 
percent  of  the  national  production  of 
table  eggs. 

The  number  of  backyard  flocks  in 
Sinaloa  and  Sonora  constitutes  a  small 
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population,  and  biosecurity  measiu«s  at 
these  operations  are  virtually 
nonexistent.  However,  no  auctions  for 
trading  backyard  poultry  exist  in 
Sinaloa  or  Sonora,  as  backyard  poultry 
is  maintained  for  personal  consiunption. 
(Therefore,  as  described  later  in  this 
document,  we  are  proposing  to  allow 
the  importation  of  poultry  meat  and 
other  poultry  products  that  are  derived 
only  fitjm  poiJtry  that  were  raised  in 
Sinaloa  or  Sonora  and  slaughtered  in 
Sinaloa  or  Sonora  at  a  federally 
inspected  slaughter  plant.  The  slaughter 
plant  would  have  to  be  operated  imder 
the  direct  supervision  of  a  full-time 
salaried  veterinarian  of  the  Government 
of  Mexico  and  approved  by  USDA's 
Food  Safety  and  Inspection  Service 
(FSIS).) 

11.  State  and  Federal  laws., 
regulations,  policies,  and  infrastruct\u« 
in  Sinaloa  and  Sonora  and  the  rest  of 
Mexico  appear  to  be  adequate  to 
maintain  surveillance  and  control  of 
END  and  to  eradicate  END  rapidly  in  the 
event  of  an  outbreak  in  the  States  of 
Sinaloa  or  Sonora. 

These  findings  are  described  in 
further  detail  in  a  qualitative  risk 
assessment  that  we  prepared  in 
accordance  with  the  regionalization 
final  rule  and  policy  statement 
discussed  previously.  Our  qualitative 
risk  assessment  concerning  the 
importation  of  poultry  meat  and  other 
poultry  products  from  Federally 
inspected  slaughtering  establishments 
in  Sinaloa  and  Sonora  may  be  obtained 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
risk  assessment  indicated  that  the 
importation  of  poultry  meat  and  other 
poultry  products  fit)m  federally 
inspected  slaughtering  establishments 
in  Sinaloa  and  Sonora,  Mexico,  would 
present  a  negligible  risk  of  introducing 
END  into  the  United  States. 

Based  on  the  finding  of  negligible 
risk,  we  are  proposing  to  reUeve 
restrictions  on  the  importation  of 
poultry  meat  and  other  poultry  products 
from  Sinaloa  and  Sonora,  Mexico. 
However,  we  are  proposing  to  allow  the 
poultry  meat  and  other  poultry  products 
to  be  imported  only  imder  certain 
conditions,  to  help  prevent  the 
possibility  that  poultry  meat  and  other 
poultry  products  from  poultry  raised  in 
regions  of  Mexico  other  than  Sinaloa  or 
Sonora  could  be  exported  to  the  United 
States  via  Sinaloa  or  Sonora.  We  want 
to  prevent  the  following  possibilities: 
That  poultry  from  regions  of  Mexico 
other  than  Sinaloa  or  Sonora  could  be 
moved  to  Sinaloa  or  Sonora  for 
slaughter,  processing,  and  export  to  the 
United  States;  that  poultry  meat  or  other 
poultry  products  from  other  regions 


could  be  moved  to  Sinaloa  or  Sonora  for 
export  to  the  United  States;  or  that,  once 
leaving  Sinaloa  or  Sonora,  poultry  meat 
or  other  poultry  products  from  Sinaloa 
or  Sonora  could  be  commingled  with 
poultry  meat  or  other  poultry  products 
from  other  regions  of  Mexico  in  transit 
to  the  United  States.  We  believe  that  the 
proposed  import  conditions  would 
provide  protection  against  the 
occurrence  of  any  of  these  scenarios. 
Following  the  list  of  import  conditions 
is  our  basis  for  them. 

Proposed  Conditioni 

1.  The  poultry  meat  or  other  poultry 
products  must  be  derived  from  poultry 
that  were  bom  and  raised  in  Sinaloa  or 
Sonora  and  slaughtered  in  Sinaloa  or 
Sonora  at  a  federally  inspected  slaughter 
plant  under  the  direct  supervision  of  a 
full-time  salaried  veterinarian  of  the 
Government  of  Mexico,  and  the 
slaughter  plant  must  be  approved  to 
export  poultry  meat  and  oUier  poultry 
products  to  the  United  States  in 
accordance  with  9  CFR  381.196. 

2.  If  processed  in  any  manner,  the 
poultry  meat  or  other  poultry  products 
must  be  processed  at  a  Federally 
inspected  processing  plant  in  Sinaloa  or 
Sonora  under  the  direct  supervision  of 
a  full-time  salaried  veterinarian  of  the 
Government  of  Mexico. 

3.  The  poultry  meat  or  other  poultry 
products  may  not  have  been  in  contact 
with  poultry  from  any  State  in  Mexico 
other  than  Sinaloa  and  Sonora  or  from 
any  other  region  not  listed  in  §  94.6  as 
a  region  where  END  is  not  known  to 
exist. 

4.  The  foreign  meat  inspection 
certificate  for  the  poultry  meat  or  other 
potUtry  products  (required  by  FSIS 
under  9  CFR  381.197)  must  be  signed  by 
a  full-time  salaried  veterinarian  of  the 
Government  of  Mexico.  The  certificate 
must  include  statements  that  certify  the 
above  conditions  have  been  met.  The 
certificate  must  also  show  the  seal 
number  on  the  shipping  container  if  a 
seal  is  required  (see  below). 

5.  In  addition,  if  the  poultry  meat  or 
other  pKJultry  products  are  going  to 
transit  any  State  in  Mexico  other  than 
Sinaloa  or  Sonora  or  any  other  region 
not  listed  in  §  94.6  as  a  region  where 
END  is  not  known  to  exist  en  route  to 
the  United  States,  a  full-time  salaried 
veterinarian  of  the  Government  of 
Mexico  must  apply  serially  numbered 
seals  to  the  containers  carrying  the 
poultry  meat  or  other  poultry  products 
at  the  Federally  inspected  slaughter  or 
processing  plant  in  Sinaloa  or  Sonora, 
and  the  seal  numbers  must  be  recorded 
on  the  foreign  meat  inspection 
certificate. 
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6.  Prior  to  its  arrival  in  the  United 
States,  the  shipment  of  poultry  meat  or 
other  poultry  products  may  not  have 
been  in  any  State  in  Mexico  other  than 
Sinaloa  or  Sonora  or  in  any  other  region 
not  listed  in  §  94.6  unless  the  poultry 
meat  or  poultry  products  have  remained 
under  seal  imtil  arrival  at  the  U.S.  port 
and  either  (1)  the  numbers  on  the  seals 
match  the  niunbers  on  the  foreign  meat 
inspection  certificate  or  (2)  if  the 
numbers  on  the  seals  do  not  match  the 
numbers  on  the  foreign  meat  inspection 
certificate,  an  APHIS  representative  at 
the  port  of  arrival  is  satisfied  that  the 
poultry  meat  or  poultry  products  were 
not  contaminated  during  movement  to 
the  United  States. 

Bans  for  Proposed  Conditions 

We  are  proposing  to  require  that  the 
poultry  meat  and  other  poultry  products 
come  only  from  poultry  slaughtered  at 
Federally  inspected  slaughter  plants  in 
Sinaloa  and  Sonora  that  are  approved  to 
export  poultry  meat  and  other  poultry 
products  to  the  United  States  in 
accordance  with  9  CFR  381.196.  Such 
plants  only  accept  poultry  for  slaughter 
if  it  is  raised  under  adequate  biosecxuity 
for  commercial  sale.  This  proposed 
requirement  would  serve  as  an 
additional  safeguard  against  the 
possibility  that  poultry  meat  or  other 
poultry  products  fcom  poultry  raised  in 
backyard  fiarms  could  be  exported  to  the 
United  States. 

We  are  proposing  that  processed 
poidtry  meat  or  other  poultry  products 
bom  Sinaloa  and  Sonora  come  only 
frt)m  Federally  inspected  processing 
plants  in  Sinaloa  and  Sonora  because 
those  plants  must  meet  FSIS 
requirements  in  order  to  be  approved  to 
export  poultry  meat  or  other  poultry 
products  to  the  United  States  in 
accordance  with  9  CFR  381.195  through 
381.209.  Further,  those  plants  are  under 
the  direct  supervision  of  full-time 
salaried  veterinarians  of  the 
Government  of  Mexico. 

The  proposed  requirement  that  the 
poultry  meat  and  other  poultry  products 
may  not  have  been  in  contact  with 
poultry  from  any  State  in  Mexico  other 
than  Sinaloa  or  Sonora,  or  from  regions 
other  than  those  listed  in  94.6,  is 
intended  to  ensiue  that  the  poultry  meat 
and  other  poultry  products  were  not 
exposed  to  END. 

We  are  proposing  to  allow  the  poultry 
meat  and  other  pouJtry  products  to 
transit  other  regions  not  listed  in  §  94.6 
en  route  to  the  United  States  if  the 
poultry  meat  and  other  poultry  products 
are  shipped  in  containers  sealed  with 
serially  numbered  seals  at  the  Federally 
inspected  slaughtering  plant  or 
processing  plant  in  Sinaloa  or  Sonora 


and  the  containers  arrive  in  the  United 
States  with  the  seals  intact.  The  seal 
niunbers  would  have  to  be  listed  on  the 
foreign  meat  inspection  certificate  that 
accompanies  the  shipment.  This 
precaution  would  ensiu«  that  the 
poultry  meat  and  other  poultry  products 
have  remained  in  closed  containers 
during  transit  to  the  United  States  and 
have  not  become  contaminated. 

This  proposed  rule  would  also  allow 
the  importation  of  the  poultry  meat  and 
other  poultry  products  in  containers 
bearing  seals  with  difiierent  niunbers 
than  those  listed  on  the  foreign  meat 
inspection  certificate  if  our  port 
inspectors  can  determine  that  an  official 
of  the  Government  of  Mexico  opened 
the  original  seals  and  then  applied  new 
seals.  We  realize  the  need  to  allow  some 
flexibility  in  shipping  and  recognize 
that  valid  reasons  may  exist  for  the 
opening  of  containers  and  for  the 
changing  of  numbers  in  transit.  For 
example,  many  flights  from  Sinaloa  and 
Sonora  to  the  United  States  stop  in 
Mexico  City,  and  the  containers  may 
have  to  be  opened  for  inspection  by 
Mexican  customs  officials. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  piuposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is 
summarized  below,  regarding  the 
impact  of  this  proposed  rule  on  small 
entities.  This  analysis  also  serves  as  our 
cost-benefit  analysis  imder  Executive 
Order  12866.  Based  on  the  information 
we  have,  there  is  no  basis  to  conclude 
that  this  rule  will  result  in  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities,  especially  in 
the  southwestern  border  states,  that  may 
inciu  benefits  or  costs  fit)m  the 
implementation  of  this  proposed  rule. 

In  accordance  with  21  U.S.C.  Ill,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introduction  or  dissemination  of  the 
contagion  of  any  contagious,  infectious, 
or  communicable  disease  of  animals 


from  a  foreign  coimtry  into  the  United 
States. 

This  proposed  rule  would  amend  the 
regulations  to  relieve  certain  restrictions 
on  the  importation  of  poultry  meat  and 
other  poultry  products  from  the  States 
of  Sinaloa  and  Sonora,  Mexico,  by 
establishing  new  conditions  for  the 
importation  of  poultry  meat  and  other 
poultry  products  from  Sinaloa  and 
Sonora  into  the  United  States. 

Currently,  no  poultry  slaughter 
fricilities  in  the  States  of  Sinaloa  or 
Sonora  are  approved  to  export  poultry 
meat  or  other  poultry  products  to  the 
United  States  by  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  the  U.S. 
Department  of  Agriculture.  Poultry 
processing  fedlities  in  Sinaloa  and 
Sonora  will  need  FSIS  approval  prior  to 
exporting  poultry  to  the  United  States. 
Further,  based  on  the  following 
analysis,  we  anticipate  that  if  and  when 
Mexican  facilities  receive  FSIS  approval 
to  export  poultry  meat  or  other  poultry 
products  to  the  United  States,  the 
economic  effect  of  those  imports  on  U.S. 
producers  and  processors  will  be 

minimal. 

As  part  of  our  analysis,  we  compared 
the  expected  benefits  of  poultry  imports 
from  Sinaloa  and  Sonora  to  the  expected 
costs  resulting  fitjm  a  possible  disease 
outbreak.  A  qualitative  risk  assessment 
prepared  by  APHIS  indicates  that  the 
expected  costs  of  disease  introduction 
are  likely  to  be  zero,  as  the  proposed 
imports  pose  a  low  probability  of 
causing  an  outbreak  of  END  in  the 
United  States.  The  hazard  of  concern 
regarding  these  potential  imports  is 
exotic  Newcastle  disease  (END). 

The  benefits  of  allowing  poultry 
imports  from  Sinaloa  and  Sonora  imder 
less  restrictive  conditions  are  calculated 
as  the  net  change  in  consumer  and 
producer  surplus  that  results  from  the 
estimated  volume  of  trade.  Assuming 
that,  among  other  things,  poultry  meat 
and  other  poultry  products  from  Sinaloa 
and  Sonora  would  be  a  perfect 
substitute  for  domestic  poultry  meat  and 
other  poultry  products,  it  is  estimated 
that  the  net  benefits  of  the  proposed 
imports  would  be  positive.  Allowing 
importations  of  poultry  meat  and  other 
poultry  products  from  Sinaloa  and 
Sonora  would  cause  U.S.  farm  gate 
prices  to  decrease  marginally,  benefiting 
U.S.  consumers. 

Our  economic  analysis  exanunes  the 
potential  economic  effects  of  such 
imports  under  low-  (100  metric  tons  per 
year),  medium-  (1,000  metric  tons  per 
year),  Emd  high-  (5,000  metric  tons  per 
year)  volume  scenarios.  We  chose  these 
levels  because  5,000  metric  tons  is  the 
highest  volume  of  poultrj'  meat  Mexico 
has  ever  exported  to  the  world.  Further, 
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recently,  there  have  been  years  when 
Mexico  has  exported  no  poultry  meat. 
Therefore,  we  used  the  above  import 
level  scenarios  based  on  Mexico's 
poultry  export  history, 

For  the  fow-volimie  scenario, 
consumer  surplus  is  estimated  to 
increase  by  $67,172  C1996  dollars)  and 
producer  surplus  would  decrease  by 
$67,166,  resulting  in  a  net  annual 
benefit  of  $6.  The  price  of  poultry 
would  fall  by  $0,006  per  metric  ton.  The 
medium-volume  scenario  shows  an 
increase  in  consume  surplus  of 
$671,734,  a  decrease  in  producer 
siirplus  of  $671,645,  and  a  net  benefit  of 
$89.  The  price  of  poultry  would 
decrease  by  $0,063  per  metric  ton. 
Under  the  high-volxmie  scenario, 
consumer  surplus  would  rise  by 
$3,358,942,  and  producer  siuplus  would 
fall  by  $3,357,902,  for  a  net  benefit  of 
$1,040.  Poultry  prices  would  decrease 
by  $0.30  per  metric  ton.  It  is  apparent 
that  expected  impacts  are  very  small  for 
each  of  the  scenarios. 

The  United  States'  Poultry  Market 

Since  the  mid-1960s,  there  have  been 
dramatic  changes  in  the  market 
structure,  production  technology  and 
retail  marketing  of  broiler  products. 
Production  efficiency  has  been 
increased  by  continuing  improvements 
in  genetics,  nutrition,  housing, 
equipment,  disease  control,  and 
management.  Improved  production 
efficiency  is  demonstrated  in  the 
reduction  of  feed  and  time  required  for 
producing  a  broiler  chicken.  Growing  a 
4.5  lb.  broiler  in  1940  required  14  weeks 
and  4  lb.  of  feed  per  poimd  of  live  bird. 
Today,  the  same  size  bird  can  be 
produced  in  6.5  weeks  with  less  than  2 
lb.  of  feed  per  poimd  of  bird. 

Managerial  aecisionmaking  has 
shifted  from  single  proprietorship 
farming  operations  to  vertically 
integrated  poultry  producing- 
processing-marketing  firms,  in  which 
production  and  marketing  decisions  are 
centralized  in  a  single  entity  that  is 
either  owned  directly  or  controlled 
through  contracts. 

Improvement  in  poultry  house 
technology  enables  producers  to  raise 
chickens  in  large  confinement  imits 
throughout  the  year,  resulting  in 
increased  production  efficiency  and 
consequent  reductions  in  production 
cost.  By  1995,  almost  all  (99  percent) 
broilers  were  produced  by  vertically 
integrated  companies.  In  1978,  in  the 
United  States,  the  four  largest  broiler 
companies  controlled  21.4  percent  of 
national  production,  and  the  eight 
largest  broiler  companies  controlled 
36.1  percent.  By  1992  the  four  largest 
companies  produced  approximately  41 


percent  of  natioiud  production,  while 
the  eight  largest  companies  produced 
about  56  percent. 

The  potential  economic  effects  of  the 
proposed  importation  of  poultry  meat 
and  other  poultry  products  from  the 
Mexican  States  of  Sinaloa  and  Sonora 
on  national,  regional,  and  local  poultry 
producers  are  dependent  on  a  number  of 
factors,  such  as  where  the  products 
would  be  consumed  in  the  United 
States.  While  it  is  currently  unknown 
exactly  how  poultry  meat  and  other 
poultry  products  from  Sinaloa  and 
Sonora  would  enter  U.S.  marketing  and 
distribution  channels  and  where  they 
would  ultimately  be  consimied,  it  is 
likely  that  they  would  be  shipped  by 
truck  through  Nogales,  AZ.  Other  U.S. 
States  in  the  region  that  could  receive 
poultry  from  Sinaloa  and  Sonora  are 
California,  New  Mexico,  and  Texas.  It  is 
unclear  whether  poultry  from  Sinaloa 
and  Sonora  would  be  consiuned  only  in 
these  four  States.  If  poultry  from  Sinaloa 
and  Sonora  were  purchased  by  a  local 
retail  chain  or  wholesaler,  it  would 
likely  be  consumed  regionally.  If  it  were 
piu-chased  by  a  national  wholesaler,  it 
could  be  consiuned  anywhere  in  the 
United  States.  The  effect  on  small 
producers  would  be  more  pronounced  if 
Sinaloa  and  Sonora  imports  affected 
only  California,  Arizona,  New  Mexico, 
and  Texas  producers.  For  the  purpose  of 
this  analysis,  we  examined  both  the 
possibility  that  poultry  meat  and  other 
poultry  products  from  Sinaloa  and 
Sonora  would  be  consumed  locally  in 
these  four  southwestern  States,  and  also 
the  possibility  that  they  would  enter 
national  distribution  channels. 

The  Small  Business  Administration 
(SBA)  defines  small  poultry  farms 
(Standard  Industrial  Code  0251)  as  those 
earning  less  than  $500,000  in  annual 
sales,  except  for  sales  of  chicken  eggs. 
Industry  experts  suggest  that  only  those 
poultry  operations  producing  in  excess 
of  270,000  broiler  chickens  would  earn 
$500,000  or  more  in  sales  annually. 

According  to  the  SBA  definition,  at 
least  99  percent  of  poultry  farms  in 
Arizona,  New  Mexico,  and  Texas  and  97 
percent  of  poultry  farms  in  California 
are  small  entities.  There  were  1,425 
small  poultry  farms  in  the  four  states  in 
1992,  and  only  7  farms  with  estimated 
annual  revenues  greater  than  $500,000. 
For  the  United  States  as  a  whole,  in 
1992,  there  were  an  estimated  11,626 
small  poultry  farms,  and  14  large 
poultry  farms.  Although  some  structiual 
changes  may  have  occurred  among 
broiler  producers  since  the  1992  Census 
of  Agriculture,  it  can  be  assumed  that 
poultry  farms  remain  predominantly 
small  entities. 


According  to  the  1992  Census  of 
Agriculture,  in  1992,  California's 
average  sales  by  small  broiler  farms 
($97,540)  were  higher  than  the  national 
average  ($85,883),  while  sales  in  Texas 
were  lower  ($73,429).  There  are  no 
comparable  data  for  Arizona's  and  New 
Mexico's  broiler  fanners. 

Whether  we  consider  the  United 
States  as  a  whole  or  only  selected 
southwestern  States,  the  overwhelming 
majority  of  poultry  farms  are  small 
entities.  It  is  reasonable  to  conclude 
that,  if  U.S.  poultry  producers  are 
affected  by  this  proposed  rule,  a 
substantial  number  would  be  small 
entities. 

EfxmoDiic  Impact  on  Small  Entities 

There  is  no  general  rule  that  sets 
threshold  or  trigger  levels  for 
"significant  economic  impact;" 
however,  it  has  been  suggested  that  an 
economic  effect  that  equals  a  small 
business'  profit  margin — 5  to  10  percent 
of  annual  sales — could  be  considered- 
significant.' 

We  used  estimated  changes  in 
producer  surplus  together  with  the  1992 
Census  of  Agriculture  data  on  poultry 
inventories  and  poultry  sales  to  develop 
very  rough  estimates  of  the  economic 
impact  of  the  proposed  rule  on  small 
poultry  farmers  across  the  United  States 
and  in  selected  southwestern  States.  To 
do  this,  we  assumed  that  losses  in 
producer  siu-plus  are  shared  equally 
among  all  poultry  farms  in  the 
geographic  area  under  consideration 
(either  the  entire  United  States  or 
selected  southwestern  States).  We  then 
compared  per  farm  changes  in  producer 
surplus  with  small  forms'  annual  sales 
to  determine  whether  the  economic 
effects  approached  the  5-10  percent 
threshold. 

ff  poultry  meat  and  other  poultry 
products  from  Sinaloa  and  Sonora 
entered  national  distribution  channels 
and,  therefore,  economic  effects  were 
shared  by  all  U.S.  producers,  there 
would  not  be  a  significant  economic 
impact  on  small  entities  no  matter 
which  level  (low,  medium,  or  high 
voliune)  of  imports  is  assiuned. 
Pr^ucer  siuplus  losses  per  U.S.  poultry 
farm  would  range  from  $2  to  $103  per 
year,  and  these  amounts  are 
substantially  less  than  1  percent  of  the 
tjrpical  small  poultry  farmer's  annual 
sales  in  eveir  scenario. 

ff,  under  the  high- volume  scenario, 
the  maximum  5,000  metric  tons  v/ete 
imported  annually  from  Sinaloa  and 
Sonora  and  consumed  locally  in 
Arizona,  California,  New  Mexico,  and 
Texas,  there  likely  would  not  be  a 


•  Verkuil,  Ehike  Law  Journal,  1982. 
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significant  economic  impact  on  small 
entities  no  matter  which  level  (low, 
medium,  or  high  volume)  of  imports  is 
assumed.  Producer  surplus  losses  per 
poultry  farm  in  the  selected 
southwestern  States  would  range  from 
$10  to  $488  per  year,  and  these  amounts 
are  less  than  1  percent  of  the  typical 
small  California  or  Texas  poultry 
farmer's  annual  sales  in  every  scenario. 
Since  we  have  no  data  available  on  sales 
in  Arizona  and  New  Mexico,  we  cannot 
determine  the  effect  of  this  proposal  on 
producers  in  those  States. 

A  substantial  number  (99  percent)  of 
U.S.  broiler  farms  meet  the  SBA  size 
criteria  for  designation  as  small  entities. 
However,  the  proposed  rule  is  not  likely 
'  to  have  a  significant  economic  impact 
on  them.  Even  under  the  high-volimie 
import  assumption,  there  would  not  be 
a  significant  economic  impact  on  small 
U.S.  poidtry  forms,  no  matter  where  the 
Mexican  poultry  is  imported  and 
consumed.  Under  the  most  extreme 
assumptions  (imports  of  5,000  metric 
tons  and  limited  geographic  area 
affected),  small  poultry  producers  in 
California  and  Texas  would  experience 
losses  in  producer  surplus  equaling  less 
than  1  percent  of  annual  sales,  which 
does  not  meet  the  suggested  criteria  for 
significant  economic  impact.  Further, 
we  expect  that  this  action  will  have  a 
similar  effect  on  small  poiUtry 
producers  in  Arizona  and  New  Mexico, 
though  we  do  not  have  the  data  to 
confirm  this. 

If  this  rule  is  adopted,  it  is  very 
unlikely  that  a  volume  of  5,000  metric 
tons  of  poultry  meat  or  other  poultry 
products  will  be  exported  from  Sinaloa 
and  Sonora  to  the  United  States  since 
Mexico  is  not  a  major  exporter  of 
poultry  meat  or  other  poultry  products. 
Mexico  had  yearly  world  exports  of 
5,000  metric  tons  of  poultry  meat  and 
poidtry  products  in  1990, 1991,  and 
1992.  However,  in  1993, 1994, 1995, 
Mexico  exported  no  poultry  meat  and 
other  poultry  products,  and  since  1996 
has  exported  less  than  1000  metric  tons 
of  poidtry  meat  and  other  poultry 
products  annually. 

Further,  even  under  the  high-volume 
scenario  (5,000  metric  tons),  Mexico's* 
exports  to  the  United  States  represent 
less  than  .05  percent  of  total  U.S. 
poultry  production  (over  14  million 
metric  tons  in  1997). 

AhematiTM  Considered 

In  developing  this  proposed  rule,  we 
considered:  (1)  Making  no  changes  to 
the  existing  regulations  governing  the 
importation  of  poultry  meat  and  other 
poultry  products  from  Sinaloa  or 
Sonora,  Mexico;  (2)  proposing  to  allow 
the  importation  of  poultry  meat  and 


other  poultry  products  from  Sinaloa  and 
Sonora  under  conditions  different  from 
those  proposed;  or  (3)  proposing  to 
allow  the  importation  of  poultry  and 
poultry  products  from  Sinaloa  and 
Sonora  imder  the  conditions  proposed 
in  this  document. 

We  rejected  the  first  alternative 
because  poultry  meat  and  other  poultry 
products  from  Sinaloa  and  Sonora 
appear  to  present  little  risk  of 
introducing  END  into  the  United  States, 
and  taking  no  action  would  not  be 
scientifically  defensible  and  would  be 
contrary  to  trade  agreements  entered 
into  by  the  United  States.  We  also 
rejected  the  second  alternative,  which 
would  allow  the  importation  of  poultry 
meat  and  other  poultry  products  bom. 
Sinaloa  and  Sonora  under  conditions 
other  than  those  proposed.  We  believe 
that  using  conditions  less  stringent  than 
those  proposed  for  the  importation  of 
poultiy  meat  and  other  poultry  products 
bom  Sinaloa  and  Sonora  would  increase 
the  risk  of  the  introduction  of  END  into 
the  United  States  to  more  than  a 
negligible  level  and  that  using  more 
stringent  conditions  would  be 
unnecessarily  restrictive.  We  believe  the 
proposed  conditions  to  be  both  effective 
and  necessary  in  reducing  to  a 
negligible  level  the  risk  of  the 
introduction  of  END  through  the 
importation  of  poultry  meat  and  other 
poultry  products  imported  into  the 
United  States  from  Sinaloa  and  Sonora, 
Mexico.  Further,  we  invite  public 
comment  on  the  risk-mitigating  controls 
and  requirements  we  have  proposed  in 
this  document. 

The  proposed  changes  to  the 
regulations  would  result  in  new 
information  collection  or  recordkeeping 
requirements,  as  described  below  imder 
the  heading  "Paperwork  Reduction 
Act." 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  coiut  challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of 
poultry  meat  and  other  poultry  products 
from  Sinaloa  and  Sonora,  Mexico,  under 
the  conditions  specified  in  this 


proposed  rule  would  not  present  a 
significant  risk  of  introducing  or 
disseminating  END  into  the  United 
States  and  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  envfronmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-034-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  98-034-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  conmient  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

'This  proposed  rule  would  amend  the 
regulations  to  relieve  certain  restrictions 
on  the  importation  of  poultry  meat  and 
other  poultry  products  frt)m  Sinaloa  and 
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Sonora,  Mexico,  by  establishing  new 
conditions  for  the  importation  of  firesh 
and  processed  poidtry  and  poultry 
products  from  Sinaloa  and  Sonora  into 
the  United  States. 

Implementing  this  proposed  rule 
would  necessitate  the  use  of  two 
paperwork  collection  activities:  the 
completion  of  a  foreign  meat  inspection 
certificate  and  the  placing  of  seals  on 
shipping  containers. 

We  are  asking  OMB  to  approve  our 
use  of  these  information  collections  iil 
connection  with  our  program  to  import 
poiUtry  meat  and  other  poultry  products 
fit)m  the  Mexican  States  of  Sinaloa  and 
Sonora. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
proposed  information  collection  on 
those  who  are  to  respond,  (such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  proposed  collection  of 
information  is  estimated  to  average 
0.133  hours  per  response. 

Respondents:  FuU-time,  salaried 
veterinarians  of  the  Government  of 
Mexico. 

Estimated  annual  number  of 
respondents:  4. 

Estimated  aimual  number  of 
responses  per  respondent:  15. 

Estimated  annual  number  of 
responses:  60. 

Estimated  total  annual  burden  on 
respondents:  8  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OaO,  USDA,  room  404-W,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 


and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  foUows: 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

2.  A  new  §  94.22  would  be  added  to 
read  as  follows: 

§94.22  Importation  of  poultry  meat  and 
ottter  poultry  products  from  Sinaloa  and 
Sonora,  Mexico. 

Notwithstanding  any  other  provisions 
of  this  part,  poultry  meat  and  other 
poultry  products  from  the  States  of 
Sinaloa  and  Sonora,  Mexico,  may  be 
imported  into  the  United  States  under 
the  following  conditions: 

(a)  The  poultry  meat  or  other  poidtry 
products  are  derived  from  poultry  bom 
and  raised  in  Sinaloa  or  Sonora  and 
slaughtered  in  Sinaloa  or  Sonora  at  a 
federally  inspected  slaughter  plant 
under  the  direct  supervision  of  a  full- 
time  salaried  veterinarian  of  the 
Government  of  Mexico,  and  the 
slaughter  plant  must  be  approved  to 
export  poultry  meat  and  other  poidtry 
products  to  the  United  States  in 
accordance  with  9  CFR  381 .196. 

(b)  If  processed,  the  poultry  meat  or 
other  poultry  products  were  processed 
in  either  Sinaloa  or  Sonora,  Mexico,  in 
a  Federally  inspected  processing  plant 
that  is  under  the  direct  supervision  of  a 
full-time  salaried  veterinarian  of  the 
Government  of  Mexico. 

(c)  The  poultry  meat  or  other  poultry 
products  have  not  been  in  contact  with 
poultry  from  any  State  in  Mexico  other 
than  Sinaloa  or  Sonora  or  with  poultry 
frt>m  any  other  region  not  listed  in 

§  94.6  as  a  region  where  exotic 
Newcastle  disease  is  not  known  to  exist. 

(d)  The  foreign  meat  inspection 
certificate  accompan)dng  the  poultry 
meat  or  other  poultry  products  (required 
by  §  381.197  of  this  title)  includes 
statements  certifying  that  the 
requirements  in  paragraphs  (a),  (b),  and 
(c)  of  this  section  have  been  met  and,  if 
applicable,  listing  the  numbers  of  the 
seals  required  by  paragraph  (e)(1)  of  this 
section. 


(e)  The  shipment  of  poultry  meat  or 
other  poultry  products  has  not  been  in 
any  State  in  Mexico  other  than  Sinaloa 
or  Sonora  or  in  any  other  region  not 
listed  in  §  94.6  as  a  region  where  exotic 
Newcastle  disease  is  not  known  to  exist, 
unless: 

(1)  The  poultry  meat  or  other  poultry 
products  arrive  at  the  U.S.  port  of  entry 
in  shipping  containers  bearing  intact, 
serially  numbered  seals  that  were 
applimi  at  the  Federally  inspected 
slaughter  plant  by  a  full-time  salaried 
veterinarian  of  the  Government  of 
Mexico,  and  the  seal  numbers 
correspond  with  the  seal  numbers  Usted 
on  the  foreign  meat  inspection 
certificate;  or 

(2)  The  poultry  meat  or  other  poultry 
products  arrive  at  the  U.S.  port  of  entry 
in  shipping  containers  bearing  seals  that 
have  different  numbers  than  the  seal 
numbers  on  the  foreign  meat  inspection 
certificate,  but,  upon  inspection  of  the 
hold,  comfMutment,  ot  container  and  all 
accompanying  documentation,  an 
APHIS  representative  is  satisfied  that 
the  poultry  containers  were  opened  and 
resealed  en  route  by  an  appropriate 
official  of  the  Government  of  Mexico 
and  the  poultry  meat  or  other  poultry 
products  were  not  contaminated  or 
exposed  to  contamination  during 
movement  from  Sinaloa  or  Sonora  to  the 
United  States. 

Done  in  Washington,  DC,  this  17th  of  May 
1999. 

'  Craig  A.  Reed, 

Administrator,  Animal<ind  Plant  Health 
Inspection  Service. 

(FR  Doc.  99-12885  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  341ft-34-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 153, 157,  380 
[Docket  No.  RMse-iT-onq 

Landowner  Nottflcation,  Expanded 
Categorical  Exclusions,  and  Ottter 
EnvlrorMnental  FUlng  Requirements; 
Notice  of  Propoeed  Rulemaldng 

April  28.  1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTXM:  Notice  of  Proposed  Rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  reguladons 
under  the  Natural  Gas  Act  (NGA)  by 
adding  certain  early  landowner 
notification  requirements  that  will 
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ensure  that  landowners  who  may  be 
affected  by  a  pipeline's  proposal  to 
construct  natural  gas  pipeline  facilities 
have  sufficient  opportimity  to 
participate  in  the  Commission's 
certificate  process.  The  Commission 
also  proposes  to  amend  certain  areas  of 
its  regulations  to  provide  pipelines  with 
greater  flexibility  and  to  further 
expedite  the  certificate  process, 
including  expanding  the  list  of  activities 
categorically  excluded  from  the  need  for 
an  environmental  assessment  in  section 
380.4  of  the  Commission's  regulations; 
(2)  expanding  the  types  of  events  that 
allow  pipelines  to  rearrange  facilities 
under  their  blanket  construction 
certificate;  and  (3)  allowing  pipelines  to 
drill  observation  wells  imder  Uieir 
blanket  construction  certificate. 
Finally,  the  Commission  also 
proposes  to  require  that  pipelines 
considt  with  the  National  Marine 
Fisheries  Service  concerning  essential 
fish  habitat  as  required  by  regulations 
implementing  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act;  and  apply  the  Upland  Erosion 
Control,  Revegetation  and  Maintenance 
Plan  and  the  Wetland  and  Waterbody 
Construction  and  Mitigation  Procedures 
to  activities  conducted  under  the 
pipeline's  blanket  construction 
certificate. 

DATES:  Comments  are  due  June  21, 1999. 
AOORESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
FOn  FURTHER  INFORMATION  CONTACT: 
John  S.  Leiss,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission  888,  First  Street,  N.E., 
Washington,  D.C.  20426,  (202)  208- 
1106 
Carolyn  Van  Der  Jagt,  Office  of  the 
General  Counsel,  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426, 
(202) 208-2246 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docxunent  in  the  Federal  Register, 
the  Commission  also  provides  aU 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
docimaent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E„  Room  2 A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS)  provides  access  to  the 
texts  of  formal  docimients  issued  by  the 
Commission  from  November  14, 1994, 
,to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  page 
(http://www.ferc.fied.us)  using  die  CIPS 
Link  or  the  Energy  Information  Online 


icon.  Dociunents  will  be  available  on 
CIPS  in  ASCn  and  WordPerfect  6.1. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
cipsmaster@ferc.fed.us. 

This  docimient  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  avslilable 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RV) 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Conunission)  is  proposing 
to  amend  its  regulations  imder  the 
Natiu^  Gas  Act  (NGA)  by  adding 
certain  early  landowner  notification 
requirements  that  will  ensure  that 
landowners  who  may  be  affected  by  a 
pipeline's  proposal  to  construct  natural 
gas  pipeline  facilities  have  sufficient 
opportunity  to  participate  in  the 
Commission's  certificate  process.  The 
Commission  also  proposes  to  amend 
certain  areas  of  its  regulations  to 
provide  pipelines  with  greater  flexibility 
and  to  further  expedite  the  certificate 
process,  including:  (1)  Expanding  the 
list  of  activities  categorically  excluded 
frtim  the  need  for  an  environmental 
assessment  in  section  380.4  of  the 
Commission's  regulations;  (2) 
expanding  the  types  of  events  that  allow 
pipelines  to  rearrange  facilities  under 
their  blanket  construction  certificate; 
and  (3)  allowing  pipelines  to  drill 
observation  wells  under  their  blanket 
construction  certificate. 

Finally,  the  Commission  also 
proposes  to:  (1)  require  that  pipelines 
considt  with  the  National  Marine 
Fisheries  Service  concerning  essential 
fish  habitat  as  required  by  r^gidations 
implementing  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act;  and  (2)  apply  the  Upland  Erosion 
Control,  Revegetation  and  Maintenance 
Plan  and  the  Wetland  and  Waterbody 
Construction  and  Mitigation  Procedures 
to  activities  conducted  under  the 
pipeline's  blanket  construction 
certificate. 


n.  Background 

As  part  of  an  ongoing  review  of  its 
regulations,  the  Conmiission  continues 
to  try  to  find  ways  to  make  its  certificate 
process  more  efficient  and  effective. 
Recently,  it  has  become  evident  that 
landowners  that  may  be  affected  by  a 
pipeline's  proposal  to  construct 
facilities  want  earlier  and  better  notice 
of  that  pipeline's  intent  to  construct 
pipeline  facilities  on  or  near  their 
prpperty. 

Under  the  Commission's  current 
practice,  landowners  with  property  on  a 
proposed  pipeline  route,  adjacent  to 
compressor  station  or  LNG  plant  sites, 
or  adjacent  to  existing  fee-owned  rights- 
of-way  which  would  be  used  for  a 
proposed  pipeline  are  generally  notified 
by  the  Commission  as  part  of  its 
environmental  review  of  the  ptoposed 
project.  Specffically,  a  pipeline  seeking 
authorization  to  construct  these 
facilities  provides  the  Commission  with 
a  list  of  names  of  the  landowners  that  . 
would  be  affected  by  the  project  when, 
or  shortly  after,  it  files  the  construction 
application.  The  Commission  then 
notifies  the  people  on  the  pipeline's 
landowner  list  when  it  issues  a  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  or 
Environmental  Assessment  (EA)  as 
reqmred  by  the  National  Environmental 
Policy  Act  of  1969  (NEPA).> 

The  Notice  of  Intent  is  mailed  to  the 
affected  landowners  after  the 
Commission  has  begun  to  process  the 
pipeline's  application  and  after  the 
Commission  notices  the  application  for 
the  new  facilities  and,  ususdly,  after  the 
intervention  period  has  run.^  The  Notice 
of  Intent:  (1)  Summarizes  the  proposed 
project;  (2)  describes  the  environmental 
review  process;  (3)  identifies  the 
environmental  issues  raised  by  the 
project;  and  (4)  explains  how  the  public 
can  participate  in  the  environmental  • 
review  process.  It  also  includes  the  text 
from  the  Commission's  pamphlet  "An 
interstate  natural  gas  pipeline  on  my 
land?  What  do  I  need  to  know?"  The 
Notice  of  Intent  invites  landowners  to 
participate  in  the  Commission's 
environmental  review  process  either  by 
becoming  an  intervener  for 
enviroiunental  purposes  or  by 
submitting  environmentally-related 


'  Specifically,  NEPA  requires  that  federal  agencies 
carefully  weigh  the  potential  environmental  impact 
of  all  their  decisions  and  consult  with  federal  and 
state  agencies  and  the  public  on  serious 
environmental  questions. 

^Once  the  application  is  filed,  the  Commission 
issues  a  notice  of  the  filing,  which  is  published  in 
the  Federal  Register.  The  notice  appears 
approximately  10  days  after  the  filing.  The  notice 
specifies  an  intervention  period,  usually  21  days 
from  the  notice  date. 
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comments  on  the  pipeline's  proposal. 
The  purpose  of  the  Notice  of  Intent  is 
to  notify  the  affected  landowners  of  the 
environmental  review  of  the  project  and 
only  seeks  comments  on  environmental 
issues.  Generally,  the  Notice  of  Intent 
does  not  provide  the  landowners  with  a 
forum  to  raise  non-environmental 
issues. 

Recently,  landowners  and  other 
citizens  have  expressed  increasing 
interest  in  participating  in  the  major 
pipeline  projects,  especially  the 
greenfield  pipelines  and  pipeline 
expansions  in  heavily  populated  areas.  ^ 
Generally,  landowner  groups  contend 
that  they  are  uninformed  and 
uneducated  about  their  right  to 
participate  in  the  certificate  process  and 
do  not  know  where  to  go  for 
information.  Further,  they  assert  that 
they  are  notified  too  late  in  the  process 
to  actively  participate  or  have  a  say  in 
the  proceeding. 

Senator  Fred  Thompson  and 
Representative  Zach  Wamp  introduced 
legislation  (S.  1687  and  H.R.  3319, 
respectively)  that  would  require  that 
pipelines  make  a  good  faith  effort  to 
notify  property  owners  from  whom  they 
may  seek  to  acquire  a  property  interest 
through  the  exercise  of  eminent  domain. 
The  proposed  legislation  required  that  a 
notice  be  sent  by  certified  mail,  and  on 
the  same  day  the  company  files  an 
application. 

On  September  16, 1998,  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  proposed  that  the  Commission 
formalize  notice  procedures  using  the 
proposed  legislation  as  a  starting  point. 
Generally,  INGAA  proposed  that  on  the 
business  day  following  the  date  the 
pipeline  files  the  application,  the ' 
company  would  make  a  good  faith  effort 
to  notify,  by  certified  mail,  any  person 
who  is  the  owner  of  record  of  real 
property  that  would  be  subject  to  the 
exercise  of  eminent  domain  under  the 
NGA. 

On  September  30, 1998,  the 
Commission  issued  a  notice  on  its  intent 
to  hold  a  staff  technical  conference  to 
address,  among  other  things,  concerns 
regarding  its  present  landowner 
notification  policies.  Additionally,  the 
notice  invited  interested  persons  to 
submit  written  comments.  The 
Commission  received  written  comments 
from  approximately  33  commenters.  In 
their  filed  comments,  the  industry 
generally  supported  the  INGAA 
proposal  or  stated  that  no  changes  to  the 
current  procedure  were  necessary. 
However,  in  their  filed  comments  the 


'Greenfield  pipelines  are  pipeline  proposals  that 
will  be  located  in  a  new  pipeline  right-of-way  for 
most  of  their  length. 


landowner  groups  contended  that  notice 
should  be  given  before  the  application 
is  filed  so  they  have  a  meaningful 
opportunity  to  participate  in  the  siting 
process. 

The  notice  also  raised  other  issues 
related  to  landowner  notification.  One 
was  how  the  pipeline  would  notify 
landowners  and  get  their  consent  if  the 
Commission  expanded  its  definition  of 
eligible  fecilities  to  include  injection, 
withdrawal,  and  observation  wells.  The 
Commission  also  was  concerned  about 
how  the  pipeline  would  acquire 
landowner  consent  to  use  additional 
work  space  for  replacement  facilities. 

Another  area  raised  in  the  September 
30  notice  was  the  Commission's  plan  to 
designate  residential  areas  as  sensitive 
environmental  areas  as  defined  in 
section  157.202(b)(ll)  of  the 
Commission's  regulations.  The 
Commission  also  sought  comments  on 
applying  erosion  control  and  stream  and 
wetiand  crossing  mitigation  measures  to 
blanket  construction  projects.  Finally, 
the  Commission  mentioned  that  it  might 
employ  a  negotiated  rulemaking 
procedure  as  an  alternative  to  its 
traditional  rulemaking  process  in  this 
proceeding. 

On  December  9, 1998,  the 
Commission  held  the  technical 
conference.  At  the  conference,  the 
industry  was  represented  by  Duke 
Energy  Pipelines  (Duke  Energy),  Enron 
Interstate  Pipelines  (Enron), 
Transcontinental  Gas  Pipe  Line 
Company  (Transco),  and  INGAA.  The 
landowners  were  represented  by  the 
GASP  Coalition,  the  Citizens  Advocates 
for  Pipeline  Safety,  the  Newton  Citizens 
Committee,  and  the  Ohio-PA 
Landowners  Association. 
Represmitatives  for  the  IMpeline 
Contractor's  Association  and  Central 
Maine  Power  Company  (Central  Maine) 
also  participated.  Several  parties, 
including  INGAA  and  GASP,  filed 
follow-up  comments  after  the 
conference.  The  filed  comments  and 
comments  made  at  the  technical 
conference  are  discussed  below. 

m.  Discussion 

A.  Landowner  Notification 

1.  Notification  Prcx:ess 

a.  Comments.  Most  parties  agree  that 
the  Commission  should  modify  its 
current  landowner  notification  policy. 
The  Process  Gas  Consumers  Group,  the 
American  Iron  and  Steel  Institute  and 
the  Georgia  Industrial  Group  (joinUy 
Process  Gas)  contends  that  the 
Commission's  current  notification 
policy  and  publication  of  the  notice  in 
the  Federal  Register  is  sufficient  to 
notify  landowners.  It  argues  that  any 


new  requirements  would  create  new 
procedural  traps.  Williston  Basin 
Interstate  Pipeline  Company  (Williston 
Basin)  also  does  not  believe  that 
additional  notification  requirements  are 
necessary.  It  argues  that  the  Commission 
should  make  additional  notice 
requirements  performance  based  and 
only  impose  those  requirements  on 
problem  pipelines.  For  example,  if  the 
Commission  receives  no  complaints,  the 
pipeline  should  be  deemed  to  have 
performed  in  a  satisfactory  manner. 

Generally,  the  industry  posits  that  the 
landowners  should  be  notified  after  the 
application  is  filed,  whereas,  the 
landowner  groups  want  to  be  notified 
before  the  application  is  filed.  This 
latter  position  is  also  supported  by  the 
Public  Service  Commission  of  the  State 
of  New  York  (NYPSC).  The  Iowa 
Utilities  Board  (Iowa  Board)  suggests 
that  the  Conunission  consider  requiring 
pre-filing  informational  meetings. 

The  Iowa  Board  and  NYPSC  state  that 
the  pipelines  should  not  consider 
landowner  notification  as  an  onerous 
duty,  but  as  an  opportunity  to  establish 
an  early  rapport  with  landowners  and  to 
obtain  information  early  in  the  process. 
They  promote  informal  meetings  with 
the  public  before  the  pipeline  files  the 
application.  They  believe  that  this 
process  provides  an  opportunity  for  the 
pipeline  to  initiate  favorable 
relationships  with  landowners  and  to 
obtain  input  to  refine  its  petition  and 
better  determine  the  best  location  for  the 
pipeline.  While  many  of  the  pipelines 
claim  that  they  contact  many  of  the 
landowners  early  on  during  the 
surveying  process,  they  do  not  want  the 
Commission  to  specifically  make  this  a 
requirement.'* 

As  stated,  the  landowner  groups  want 
to  be  notified  before  the  application  is 
filed.  They  contend,  as  does  the  NYPSC, 
that  there  is  significant  benefit  in 
obtaining  early  and  ongoing  public 
information  and  participation.  They 
state  that  the  initial  notification  should 
be  early  enough  in  the  planning  of  a 
proposed  line  so  that  the  potentially 
affected  landowners  have  the 
opportunity  to  participate  fully  in  the 


4  Duke  stated  that  it  contacts  individual 
landowners  on  proposed  rights-of-way  early  in  the 
project  and  continues  the  process  of  education  by 
"notification  to  public  officials,  open  house 
meetings,  media  notifications,  agency  meetings, 
newsletters,  landowner  brochures  and  face-to-fooe 
survey  permission  contracts  and  easement 
negotiations  with  landowners."  See  Duke's 
comments,  at  3.  El  Paso  Energy  Corporation  (EI 
Paso)  notes  that  it  generally  contacts  landowners 
along  the  route  in  order  to  conduct  required  surveys 
before  a  certificate  application  is  filed.  Wii'iston 
Basin  states  that  it  has  its  initial  contact  with 
landowners  during  the  survey  process.  Enron  agrees 
pre-filing  conferences  are  useful,  but  contends  that 
they  do  little  to  foster  landowner  belationships. 
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siting  process.  They  contend  that  public 
involvement,  including  identification  of 
alternative  locations,  can  help  create  a 
process  where  issues  are  identified  and 
addressed  in  cooperative  fashion  during 
the  project  development.  They  envision 
that  such  cooperation  can  facilitate 
analyses  and  the  development  of 
environmental  reports. 

The  landowner  groups  and  NYPSC 
argue  that  lack  of  notice  to  landowners 
can  generate  significant  delays.  They 
claim  that  notification  at  time  of 
application  is  too  late.  They  assert  that 
by  the  time  the  application  is  filed  many 
decisions  may  have  already  progressed 
beyond  the  point  of  no  return.  Further, 
property  owners  do  not  have  access  to 
expertise  to  file  tiipely  motions  to 
intCTvene  to  protect  their  interest. 
Moreover,  even  timely  intervention  is 
too  late  if  lines  have  already  been  drawn 
on  a  filed  map  and  costly  resources 
committed  by  the  applicant  to  a 
particidar  route. 

In  response,  the  pipelines  contend 
that  it  is  confusing  and  impractical  to 
formally  notify  all  potentially  affected 
landowners  prior  to  filing.  They  also 
argue  that  formal  notification  in 
advance  of  filing  creates  a  threatening 
environment  and  would  prematurely 
narrow  the  window  of  negotiation. 
Finally,  they  assert  that  inviting 
landowners  to  collaborate  with  the 
pipeline  to  determine  a  proposed  route 
in  advance  of  filing  a  certificate 
application  would  only  pit  landowner 
against  landowner.  They  argue  that  it  is 
the  pipeline's  responsibility  to  choose 
the  route. 

As  stated,  INGAA  generally  proposes 
to  send  notification  by  certified  mail  on 
the  next  business  day  after  the 
application  is  filed.  It  states  that 
requiring  the  notification  to  be  sent  on 
the  next  business  day  will  allow  the 
pipeline  to  include  the  project's  docket 
nimiber  in  the  notification.  El  Paso,  on 
the  other  hand,  contends  that  one  day 
after  filing  is  not  reasonable.  It  argues 
that  it  would  be  impossible  to  get  the 
docket  nimiber,  incorporate  it  in  a  letter, 
assemble  a  landowner  package,  and 
effectuate  mailing  all  in  one  day.  It 
states  that  such  a  procedure  would  be 
labor  intensive  and  a  significant 
administrative  burden.  It  also  asserts 
that  certified  mailing  imposes 
additional  costs  on  the  pipeliile.  It 
recommends  that  the  Commission 
require  notice  within  five  business  days 
if  the  docket  number  is  provided  on  the 
day  of  filing.  Williston  Basin  states  that 
although  it  has  its  initial  contact  during 
the  survey  process,  the  Commission 
should  allow  the  pipelines  the  option  to 
either  deliver  the  notice  by  hand  or  by 
the  mail  either  before  the  application  is 


filed  or  up  to  three  business  days  after 
filing.'  It  contends  that  notification  by 
mail  is  not  conducive  to  the 
continuation  of  good  relationships.  It 
believes  personal  contact  is  better. 

As  stated,  INGAA  proposes  to  notify 
the  landowners  by  certified  mail.  Great 
Lakes  objects  to  sending  the  notice  by 
certified  mail  because  it  could  delay 
receipt  and  could  be  imduly 
Imrdensome.  It  contends  thiat  many 
landowners  may  not  be  able  to  accept 
delivery  and  that  certified  mail  creates 
needless  anxiety.  It  recoromends  the 
Commission  only  require  that  the 
company  provide  an  affidavit  signed  by 
an  authorized  representative  of  the 
company  stating  that  it  made  a  good 
faith  effort  to  provide  notice  to  all 
owners  of  record  by  regular  mail. 

b.  Commission  Response.  We  agree 
with  NYPSC  and  the  Iow«  Board  that  an 
early  dialog  and  personal  contact 
between  the  pipeline  and  the 
conununity  and  landowners,  perhaps  in 
pre-filing  informational  meetings, 
would  promote  more  favorable 
relationships  between  the  pipelines  and 
the  potentially  affected  landowners.  As 
stated,  many  of  the  pipelines  stated  that 
they  do  contact  landowners  prior  to 
filing  a  construction  application.  It  is  in 
the  pipeline's  best  interest  to  attempt  to 
involve  the  public  early  on  in  the 
process  by  seeking  their  input  before 
determining  the  exact  route  of  the 
proposed  pipeline.  As  the  Iowa  Board 
points  out,  pre-filing  meetings  with  the 
potentially  affected  landowners 
provides  the  pipelines  with  valuable 
information  "from  persons  with 
knowledge  of  the  route  area  which  may 
impact  routing  or  design."^ 

Further,  as  stated,  in  Docket  No. 
RM98-9-000,  the  more  thorough  and 
the  more  complete  an  application  is 
when  it  is  filed,  the  more  expeditiously 
the  Commission  can  process  that 
application.  Earlier  landowner 
participation  could  result  in  a  more 
definitively  defined  route.  Specifically, 
the  Commission  experiences  significant 
delays  in  processing  a  certificate 
application  because  of  the  time  needed 
to  address  and  resolve  niunerous 
landowner  concerns  about  the 
placement  of  the  pipeline  on  their 
property.  If  the  pipeline  could  resolve 
these  issues  prior  to  filing  the 
application,  the  Commission  could 


^  In  a  letter  to  the  Chairman  of  the  Commission 
concerning  the  INGAA  proposal.  Senator 
Thompson  supports  the  provision  of  the  INGAA 
proposal  that  the  landowners  be  notified  after  the 
application  is  filed.  He  states.  "  *   *   *itio 
absolutely  critical  not  only  that  the  landowners 
receive  this  information,  but  that  they  receive  it  in 
a  timely  manner  *  *  *" 

'Iowa  Board's  comments,  at  4. 


process  the  application  more 
expediently. 

A  recent  study  conducted  by  Florida 
Gas  Transmission  Company  (Florida 
Gas) '  stated  that  over  half  the  people 
interviewed  suggested  that  Florida  Gas: 

Hold  regular  public  meetings  before  and 
during  construction  to  allow  citizens  to 
participate  in  dialogue  about  the  project,  to 
ask  questions  and  to  provide  input  to  the 
route  selection.  *  *  *  Many  cautioned  that 
communications  must  be  honest  and  open. 
They  said  the  company  must  not  be  too 
"aggressive"  or  "pushy"  but,  instead,  to  take 
the  time  to  build  public  support  up-hxint. 

Further,  at  the  December  9  conference, 
representatives  from  Duke  and  Enron 
stated  that  their  companies  frequently 
contact  landowners  during  the  initial 
planning  stage  with  beneficial  resiUts.^ 

While  the  Commission  encourages 
pipelines  to  hold  pre-filing  meetings,  it 
does  not  believe  it  is  necessary  to 
mandate  pre-filing  meetings  at  this  time. 
This  is  especially  true  given  the 
indications  that  some  pipelines  are 
attempting  more  dialogue  early  on  with 
communities  and  landowners.  However, 
we  invite  public  comment  on  whether 
the  Commission  should  have  a  more 
formal  (structured)  pre-filing  public 
notification  requirement. 

Therefore,  in  accord  with  INGAA's 
proposal  and  the  aforementioned 
proposed  legislation,  the  Conmiission 
proposes  new  sections  153.3, 157.6(d}, 
and  157.103  to  require  that  for  all 
section  7  projects  pipeline  companies 
notify  all  affected  landowners  of  record 
fit>m  the  most  recent  tax  rolls  by 
certified  or  first  class  mail  within  three 
(3)  business  days  following  the  date 
they  file  their  application  vrith  the 
Commission.  The  pipeline  should  file 
an  affidavit  vrith  the  Environmental 
Resource  Report  1  as  required  in 
proposed  section  380.12(c)(10) 
certifying  that  the  pipeline  will  notify 
all  affected  landowners  as  required  in 
proposed  section  157.6(d). 

As  stated,  the  Commission  currently 
mails  the  Notice  of  Intent  to  the  people 
on  the  pipeline's  list  of  potential 
landowners.  Many  of  the  notices  are 
returned  as  imdeliverable.  Therefore,  as 
part  of  the  Commission's  landowner 
notification  procedure  we  propose  in 
section  157.6(d)(4)  to  require  that  the 
pipelines  make  a  good-faith  effort  to 
determine  the  correct  address  for  any    " 
returned  notices  and  to  send  notices  to 
the  corrected  addresses.  The  pipeline 


''  The  executive  summary  of  the  study  is  located 
on  Florida  Gas'  home  page  at  http:// 
www.fgt.enron.com/nunexecutivesummary.doc. 

'  Both  the  Duke  and  Enron  representatives  stated 
that  they  contact  potential  landowners  when  they 
are  conducting  initial  environmental  surveys  before 
the  application  is  filed  with  the  Commission. 
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also  would  be  required  to  file  an 
updated  landowner  list  with  the 
corrected  addresses  within  30  days  of 
filing  the  application  as  proposed  in 
section  157.6(d)(5).  We  believe  that  it 
will  benefit  the  pipeline  to  attempt  to 
obtain  the  correct  addresses  earlier  on  in 
the  process.  The  pipeline  will  need  to 
have  acciu-ate  addresses  for  the 
necessary  landovtrners  to  obtain  the 
easements  for  the  project.  Therefore, 
determining  the  proper  address  sooner 
as  opposed  to  later  will  alleviate  any 
potential  delay  in  obtaining  the 
necessary  easements. 

As  stated,  the  landowner  groups 
contend  that  notification  after  the 
application  is  too  late  because  the  route 
has  already  been  determined.  We 
disagree.  Although  we  do  require  that 
the  pipeline  file  for  the  route  it  proposes 
to  use,  the  pipeline  route  frequently  is 
modified  during  the  certificate  process. 
As  discussed  at  the  December  9 
conference,  pipelines  do  modify  their 
proposal  as  a  result  of  negotiations  with 
landowners.  Additionally,  the 
Commission  frequently  makes  route 
modifications  to  accommodate  specific 
landowner  or  other  environmental 
concerns. 

Finally,  in  section  380.12(c)(5),  the 
Commission  is  proposing  to  require  that 
pipelines  consiilt  with  landovraers  prior 
to  abandoning  facilities  and  the 
associated  ri^t-of-way  or  easement  to 
determine  if  the  landowners  would 
prefer  to  have  the  facilities  removed 
from  their  property.  The  pipeline,  in 
consultation  with  the  landowner, 
should  determine  if  the  pipeline  should 
be  abandoned  in  place  or  removed.  If  it 
determines  that  it  is  not  practical  to 
honor  any  requests  to  remove  facilities, 
it  needs  to  explain  why  in  Resource 
Report  1. 

We  propose  this  requirement  because 
we  believe  the  landowner's  opinion 
should  be  actively  sought  in  cases 
where  the  pipelise  is  relinqmshing  all 
rights  to  the  land  it  has  obtained 
temporary  use  of  from  the  landowner. 
As  the  pipeline  may  have  no 
responsibility  for  the  facilities  left  on 
sudi  property,  we  should  know  whether 
the  landowner  would  like  the  land  back 
the  way  the  pipeline  found  it.  We  are 
not  requiring  the  pipeline  to 
automatically  agree  to  the  landowner's 
wishes,  because  there  may  be  valid 
reasons  to  leave  the  facility  in  the 
ground. 

2.  Affected  Landowners 

a.  Ck>nmients.  INGAA  proposes  that 
the  pipeline  make  a  good  faith  ^ort  to 
notify  any  person  who  is  the  owner  of 
record  of  real  property  that  may  be 
subject  to  eminent  domain  as  a  result  of 


the  project.  El  Paso  states  that  the 
Commission  should  not  require  that  the- 
pipelines  do  a  full  title  search.  INGAA 
argues  that  the  Commission's  "affected 
public"  standard  is  vague  and  difficult 
to  define.  It  contends  that  it  might  be 
interpreted  to  require  that  the  pipeline 
provide  notice  to  competing  pipelines 
before  the  application  is  filed.  It 
recommends  that  the  "affected 
landovmers"  be  defined  as  "the 
individual  noted  in  the  most  recent 
county  tax  records  as  receiving  the  tax 
notice  for  property  that  may  be  subject 
to  eminent  domain  as  a  result  of 
approval  of  the  certificate  application." 
It  states  that  only  landowners  directly 
impacted  by  either  the  permanent  right- 
of-way  or  temporary  work  spaces  should 
be  notified. 

Landowner  groups  recommend  that 
various  persons  and  groups  be  notified, 
including  the  entire  commimity,  public 
officials,  landowners,  abutters,^  and 
local  newspapers.  Some  recommend 
that  all  landowners  directly  affected  and 
nearby  owners  of  land  with  property 
lines  within  one  half  a  mile  radius  of 
the  pipeline  and  one  mile  for  strictly 
agricultural  areas  be  included.  Others 
recommend  that  the  landowners  or 
residents  located  within  220  yards  of 
proposed  right-of-way  or  all  landowners 
who  share  common  land  within  220 
yards  of  proposed  right-of-way  be 
notified. 

NYPSC  requests  that  the  pipelines 
provide  notice  to  potential  properties 
that  may  be  affected  directly  or 
indirectly  by  the  project.  For  example, 
it  recommends  that  the  pipeline  notify 
owners  of  property  adjacent  to  or  within 
the  range  of  influence  of  aboveground  or 
noise  producing  equipment  such  as 
compressor  stations,  blow-down  valves, 
pig  laimchers  or  similar  focilities.  It  also 
recommends  that  notice  be  given  to 
nearby  or  adjacent  property  owners 
where  construction  will  introduce 
significant  visual  elements  or  remove 
visual  buffers.  Where  the  route  is 
uncertain,  the  Commission  should 
consider  notice  to  all  owners  of  record 
of  potentially-affected  property. 

Senator  Thompson's  legislation 
provided  for  a:  "good  faith  effort  to 
provide  notice  by  certified  mail  to  any 
person  who  is  the  owner  of  record  of 
any  interest  in  property  which  may  be 
subject  to  the  exercise  of  eminrat 
dcHnain  under  Tthe  NGAj." 

b.  Commission  Response.  In  section 
157.6(d)(2),  the  Commission  proposes  to 
define  affected  landowners  to  include 
owners  of:  (1)  Property  directly  affected 


by  the  proposed  activity,  including  all 
property  subject  to  the  right-of-way  and 
temporary  work  space;  (2)  property 
abutting  an  existing  right-of-way  (owned 
in  fee  by  a  utility)  in  which  the  facilities 
would  be  constructed;  (3)  property 
abutting  a  compressor  or  LNG  facility; 
or  (4)  property  over  new  storage  fields 
or  expansion  of  storage  fields  and  any 
applicable  buffer  zone. 

We  believe  that  these  properties 
potentially  could  be  significantly 
impacted  by  the  proposed  pipeline 
projects.  Property  owners  whose 
property  abuts  existing  rights-of-way 
should  be  notified  because  they  may  be 
affected  and  the  Commission  would  like 
their  input.  Property  owners  abutting  a 
compressor  or  LNG  facUity  should  be 
notified  for  the  same  reason.  Finally, 
property  owners  over  new  or  expanded 
storage  fields  or  in  buffer  zones  for  these 
areas  should  be  notified  because  their 
property  rights  may  be  affected,  natural 
gas  may  be  stored  under  their  property, 
and  facilities  might  ultimately  be 
constructed  on  their  property. 

We  note  that  the  Commission  will 
continue  to  notify  state  and  local 
government  agencies  and  representative, 
and  additional  landowners  on  a  case-by- 
case  basis  as  necessary  as  part  of  its 
environmental  review  when  the  Notice 
of  Intent  is  issued.  Fiuther,  the 
proposed  regulations  are  only  a 
minimum  requirement  and  the 
pipelines  and  the  Commission  can 
notify  any  additional  landowners  as 
necessary. 

3.  Notification  Contents 

a.  Comments.  Senator  Thompson's 
letter  to  the  Commission  in  response  to 
INGAA's  proposal  stated  that  the 
rulemaking  should: 

Include  a  specific  and  conspicuous 
description  of  the  rights  of  property  owners 
to  participate  in  any  proceeiding  relating  to 
the  granting  of  eminent  domain  authority  and 
a  specific  and  conspicuous  statement  of  who 
the  property  owners  may  contact  at  the 
appropriate  federal  agency  relating  to  the 
proceeding. 

Other  recommendations  made  by 
others  for  information  that  should  be  in 
the  notice,  included:  (1)  Infonnation 
about  the  pipeline  company;  (2)  a 
general  description  of  the  project,  its 
purpose,  and  its  proposed  timetable;  (3) 
when  the  pipeline  intends  to  file  the 
application;  (4)  up  to  date  information 
on  the  proposed  route,'"  construction 
process  and  timing,  and  the  type  of 
easement  sought;  (5)  an  explanation  of 


'  Abutters  are  ovmers  of  properties  which  share 
a  common  boundary  with  the  facility  site  or  the 
right-of-way. 


>o  Including  a  map  of  the  route.  For  large  projects 
there  should  be  a  map  showing  the  entire  route,  and 
another  map  showing  the  landowner's  local  area 
(such  as  the  county). 
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the  pipeline  construction  process, 
including  methods  and  restoration 
plans;  (6)  an  explanation  of  the 
Commission's  certificate  process, 
including  the  rights  of  landowners  to 
file  comments  or  intervene;  (7)  details 
on  how  to  file  as  an  intervening  party, 
an  appropriate  list  of  agency  contacts 
and  principal  parties  involved 
(including  pipeline  company  officials), 
including  phone  numbers,  addresses, 
and  web  addresses,  and  applicable 
regulations;.  (8)  a  statement  that  points 
out  that  the  route  is  in  a  preliminary 
stage  and  i%subject  to  revisions  and 
adjustments;  (9)  an  explanation  of  the 
easement  rights  the  pipeline  company 
will  seek  to  acquire  for  the  project;  (10) 
an  explanation  about  how  the  company 
will  pay  for  damages;  (11)  the 
Commission's  pamphlet  "An  interstate 
natiu^  gas  pipeline  on  my  land?  What 
do  I  need  to  know?";  (12)  a  full  copy  of 
the  application;  and  (13)  an  explanation 
of  who  the  project  would  benefit  and  a 
justification  of  the  end  use. 

b.  Commission  Response.  The 
Commission  proposes  that  the  notice 
should  include:  (1)  The  docket  number 
of  the  filing;  (2)  a  detailed  description 
of  the  proposed  facilities  including 
specific  details  of  their  location,  the 
purpose  of  the  project,  and  the  timing  of 
the  project;  (3)  a  description  of  the 
applicant;  (4)  the  name  of  specific 
contacts  at  the  pipeline  where  the 
landowner  can  obtain  additional 
information  about  the  project;  and  (5)  a 
location  where  the  applicant  has  made 
copies  of  the  application  available. ' ' 
Additionally,  the  notice  should  either 
include  map(s)  of  the  project  or 
information  where  detailed  map(s)  of 
the  project  can  be  viewed  or  obtained. 
The  pipeline  contact  should  be 
knowledgeable  about  the  project  and 
should  be  able  to  answer  specific 
questions  concerning  the  project. 

The  notice  should  also  include  a  copy 
of  the  Commission's  pamphlet  "An 
interstate  natiu'al  gas  pipeline  on  my 
land?  What  do  I  need  to  know?".  The 
pamphlet  generally  explains  the 
Commission's  certificate  process  and 
addresses  the  basic  concerns  of 
landowners.  It  includes  information  on 
how  to  get  a  copy  of  the  pipeline's 
application  and  how  to  participate  in 
the  proceeding.  It  also  includes  general 
information  on  pipeline  rights-of-way 
including,  among  other  things:  (1)  how 
the  pipeline  obtains  a  right-of-way;  (2) 
the  size  of  the  right-of-way  and  how  it 
is  maintained;  and  (3)  building  on  the 


■■In  new  section  157.10,  promulgated  in  RM9S- 
9-000,  the  pipelines  ate  required  to  make  complete 
copies  of  the  application  available  in  each  county 
in  the  project  area. 


right-of-way.  The  pamphlet  explains  the 
responsibilities  of  the  pipeline 
company.  It  also  discusses  safety  and 
environmental  issues.  Finedly,  the 
pamphlet  lists  the  phone  number  of  the 
Commission's  Office  of  External  Affairs 
which  the  landowner  can  contact  if 
there  are  further  questions  concerning 
the  certificate  process. 

B.  Landowner  Notification  Under 
Sections  157.202  and  2.55  of  the 
Commission's  Regulations 

In  the  September  30  notice,  the 
Commission  stated  that  it  is  considering 
changes  to  sections  157.202  and  2.55  of 
its  regulations.  Specifically,  imder 
section  157.202(b)(2)  the  Commission  is 
considering  expanding  the  definition  of 
eligible  facilities  to  include  injection, 
withdrawal,  and  observation  wells. 
Under  section  2.55,  it  is  considering 
allowing  the  use  of  additional  work 
space  for  replacement  facilities. 
However,  under  both  sections  the 
Commission  stated  that  it  was 
concerned  about  how  the  pipeline 
would  obtain  the  landowner's  consent 
before  beginning  construction. 

In  general,  the  landowner  groups  state 
that  ttie  pipeline  should  notify  the 
landovraers,  via  certified  mail,  to  obtain 
their  consent  any  time  they  plan  to  enter 
on  the  property  even  if  the  pipeline  has 
a  valid  easement.  The  pipelines 
generally  believe  that  any  additional 
Commission  regulations  in  this  area  are 
unnecessary.  They  contend  that  the 
pipelines  must  have  the  necessary 
property  rights  before  engaging  in  any 
construction  activities  on  the 
landowner's  property. 

Prior  to  using  any  land  for  any  work, 
the  pipelines  state  that  they  must  have 
an  easement  or  property  rights  to  use 
the  land.  They  assert  that  the 
agreements  with  the  landowner  would: 
(1)  Govern  the  pipeline's  use  of  the 
property;  (2)  determine  what  type  of 
notice  is  required;  and  (3)  would  detail 
any  compensation  that  may  be  due^e 
property  owner.  If  the  right  to  use  the 
property  is  not  controlled  by  an 
easement  agreement,  the  pipelines 
contend  that  they  would  have  to  acquire 
the  appropriate  property  rights  or 
consent  from  the  landowner  prior  to 
commencing  any  project  under 
automatic  authority  in  order  to  avoid 
claims  of  criminal  and  trespass  charges 
and  to  maintain  good  working 
relationships  with  the  landowners. 
Therefore,  the  pipelines  believe  that  the 
Commission  should  provide  flexibility 
to  allow  each  pipeline  to  implement 
notification  of  landowners  in  a  manner 
best  suited  to  its  own  landowner 
situations.  They  argue  the  Commission 
should  respect  the  bargains  the 


pipelines  have  already  negotiated  and 
obtained  from  the  landowners  and  not 
impose  any  additional  requirements. 
Finally,  they  argue  that  there  is  no 
forum  under  the  blanket  certificate 
where  the  landowner  could  raise 
issues. '2 

b.  Commission  Response.  As  stated  in 
the  September  30  notice,  the 
Commission  stated  that  it  was 
considering  expanding  the  definition  of 
eligible  facilities  imder  section 
157.202(b)  of  the  regulations  to  include 
injection,  withdrawal,  and  observation 
wells.  Upon  reconsideration  of  this 
issue,  the  Commission  has  determined 
that  it  is  not  appropriate  for  the  pipeline 
to  construct  new  injection  and 
withdrawal  wells  under  its  blanket 
certificate.  Such  activity  would  expand 
upon  the  authorization  granted  in  the 
original  certificate  by  increasing  the 
capacity  and  deliverability  of  the  storage 
field.  We  believe  such  activity  is  beyond 
the  original  intent  of  the  blanket 
certificate  which  was  to  "enable 
pipelines  to  construct  relatively  minor 
facilities  and  undertake  relatively 
routine  services  without  the  burden  of 
a  case-specific  determination."  '^ 

However,  we  do  propose  to  allow  the 
pipelines  to  drill  observation  wells 
under  their  blanket  certificate. 
Observation  wells  generally  are  needed 
for  the  pipelines  to  adequately  monitor 
their  storage  fields.  Further,  they  do  not 
change  the  characteristics  of  the  storage 
fields  and  do  not  result  in  any 
significant  changes  to  the  imderlying 
certificate  authorization.  Accordingly, 
we  propose  to  add  a  sentence  to  section 
157.202(b)(2)(i)  specifically  including 
observation  wells  as  eligible  facilities. 

We  also  believe,  upon  further 
consideration,  that  it  is  premature  for 
the  Commission  to  address  expanding 
the  allowed  area  for  additional 
workspace  under  section  2.55.  Section 
2.55  exempts  certain  activities  bom 
NGA  section  7  jurisdiction.  Acquiring 
additional  land  for  construction 
activities  is  a  section  7  activity  and, 
therefore,  does  not  qualify  for  the 
section  2.55  exemption. 

While  we  do  not  intend  to  expand  the 
definition  of  eligible  facilities  to  include 
injection  or  vrithdrawal  wells  or  to 
allow  additional  work  space  under 
section  2.55,  we  agree  with  the 
landowners'  request  that  they  be 
notified  of  construction  to  be  performed 


■2  However,  we  note  that  the  suggested  changes 
were  to  require  landowner  notification  under  these 
sections,  not  to  notify  the  Commission. 

■'Interstate  Pipeline  Certificates  for  Routine 
Transactions,  Order  No.  234-A,  47  FR  38,871 
(September  3. 1982)  FERC  Stats,  and  R^gs. 
Regulation  Preambles  1982-1985  1 30,389,  at 
30,258  (1982). 
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under  these  sections.  Accordingly,  the 
Commission  intends  to  add  a  landowner 
notification  requirement  for 
construction  activities  conducted  under 
section  2.55  and  Subpart  F  of  Part  157 
of  the  Commission's  regulations.  Under 
proposed  sections  2.55(b)  (l)(iv)  and 
157.203(d)(1),  the  pipeline  will  have  to 
notify  the  affected  landowner  30  days 
prior  to  commencing  construction.  The 
notification'should  include:  (1)  a  brief 
description  of  the  facilities  to  be 
constructed/replaced  and  the  efiiect  the 
construction  activity  wiU  have  on  the 
landowner's  property;  (2)  the  name  and 
phone  niunber  of  a  company 
representative  that  is  knowledgeable 
about  the  project;  and  (3)  a  description 
of  the  Commission's  Enforcement 
Hotline  procediues  explained  in  section 
lb.21  of  the  Commission's  regulations 
and  the  Enforcement  Hotline  phone 
number. 

In  the  event  the  landowners  have 
further  questions  concerning  the  project, 
they  can  contact  the  company 
representative  for  more  details.  If  the 
landowners  need  further  information 
concerning  the  Commission's  role  in 
these  types  of  projects,  they  can  contact 
the  Commission's  enforcement  staff. 

The  Commission  proposes  the  similar 
requirements  in  section  157.203(d)(2) 
for  prior  notice  filings.  Except  imder 
157.203(d)(2),  we  propose  to  require 
that  the  pipeline  notify  the  affected 
landowner  within  three  (3)  business 
days  after  fiUng  the  prior  notice 
application  with  the  Commission  and  to 
include  the  docket  niunber  in  the 
notice.  We  also  propose  that  the  include 
the  following  paragraph  in  the  notice: 

This  project  is  being  proposed  under  the 
Commission's  prior  notice  requirements  of  its 
blanket  certificate  program.  Under  the 
Commission's  regulations,  you  have  the  right 
to  protest  this  project  within  45  days  of  the 
date  the  Commission  issues  a  notice  of  the 
pipeline's  filing.  If  you  file  a  protest,  you 
should  include  the  docket  number  listed  in 
this  letter  and  provide  the  specific  reasons 
for  your  protest.  The  protest  should  be 
mailed  to  to  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission,  888  First  St., 
N.E.,  Room  lA,  Washington,  DC  20426.  A 
copy  of  the  protest  should  be  mailed  to  the 
pipeline  at  [pipeline  address).  If  you  have 
any  questions  concerning  these  procedures 
you  can  call  the  Conmiission's  Office  of 
External  Affairs  at  (202)  208-1088. 

We  note  that  requiring  that  the  pipeline 
inform  the  landowners  of  their  right  to 
protest  a  prior  notice  filing  when  the 
pipeline  constructs  facilities  imder  its 
blanket  certificate  resolves  the 
Commission's  concerns  over  adding 
residential  areas  to  its  definition  of 
sensitive  environmental  areas. 
Accordingly,  we  do  not  believe  it  is 
necessary  to  include  residential  areas  in 


the  list  of  sensitive  environmental  areas 
at  this  time. 

C.  Mitigation  Measures  for  Blanket 
Certificates 

1.  Comments 

The  Commission  also  requested 
comments  on  the  need  to  apply  the 
same  erosion  control  and  stream  and 
wetland  crossing  mitigation  measures  to 
blanket  projects  as  are  routinely  used  in 
the  regular  certificate  process. 
Currently,  there  are  no  such  mitigation 
measiues  imposed  on  blanket 
construction  projects,  although  the 
impacts  are  similar  to  those  encountered 
in  the  traditional  7(c)  projects.  The 
Commission  needs  to  ensiue  that  the 
pipelines  are  following  such  mitigation 
measures. 

Generally,  the  pipelines  do  not  object 
to  the  Commission's  proposal.  However, 
they  recommend  that  the  Commission 
view  the  mitigation  measiues  as 
guidelines  and  not  mandate  them  in  all 
instances.  They  contend  that  the 
Commission  should  allow  the  pipelines 
the  flexibility  to  deviate  from  the 
guidelines  as  appropriate. 

National  Fuel  states  that  there  are 
problems  with  the  Commission's 
measures  and  that  the  pipelines 
frequently  find  it  necessary  to  seek 
deviations  from  certain  measures  to 
meet  the  recommendations  of  state  or 
local  agencies  or  implement  appropriate 
site  specific  construction  procediues. 

2.  Conunission  Response 

In  fulfilling  its  mandate  imder  NEPA, 
the  Commission  routinely  requires  that 
pipehne  facilities  constructed  imder 
case-specific  NGA  section  7  certificates 
follow  some  type  of  erosion  control  and 
stream  and  wetland  crossing  mitigation 
measures.  We  believe  that  to  apply 
NEPA  consistently  the  Commission 
should  require  the  same  measures  be 
applied  to  pipeline  facilities  constructed 
under  the  pipeline's  blanket  certificate. 
Therefore,  we  propose  to  add  section 
157.206(b)(3)(iv)  to  the  regulations  to 
require  that,  unless  it  gets  a  variance, 
the  pipelines  constructing  facilities 
under  their  blanket  certificates  adhere  to 
the  Commission  staff's  current  "Upland 
Erosion  Control,  Revegetation  and 
Maintenance  Plan"  (Plan)  and  "Wetland 
and  Waterbody  Construction  and 
Mitigation  Procedures"  (Procedures). 
The  documents  are  available  on  the 
Commission's  Internet  home  page  or 
from  the  Commission's  staff. 

ff  the  pipelines  cannot  follow  the 
mitigation  "measures  for  a  particular 
project  or  if  an  agency  with 
responsibility  for  protecting  the  relevant 
resource  (soil,  weUand,  or  waterbodies) 


specifies  a  measure  that  conflicts  with  a 
measure  in  the  Plan  or  Procedures,  a 
variance  can  be  obtained.  In  either  case, 
an  alternative  measiue  specified  in 
writing  by  the  appropriate  agency  may 
be  used.  Alternatively,  the  pipeline  can 
apply  to  the  Director  of  the  Office  of 
Pipeline  Regulation  to  request  a  waiver 
of  the  mitigation  measures  or 
permission  to  apply  alternative 
measures. 

D.  Magnuson  Act 

The  Magnuson  Act  requires  all 
Federal  agencies  to  consult  with  the 
National  Marine  Fisheries  Service  on 
the  effects  that  their  activities  may  have 
on  "essential  fish  habitat."  The  National 
Marine  Fisheries  Service's  regulations  at 
Chapter  50  Part  600  of  the  Code  of 
Federal  Regulations  describe  the  process 
that  should  be  followed.  We  are 
cvurently  discussing  the  details  of  how 
the  Commission  can  best  comply  with 
this  act  in  the  long-term,  but  in  the 
interim,  we  will  simply  state  that  the 
requirements  of  this  act  are  important 
for  the  companies  to  consider  at  the 
same  time  they  address  Endangered 
Species  Act  considerations.  Companies 
should  be  contacting  the  National 
Marine  Fisheries  Service  to  address 
what  level  of  consultation  is  required 
for  their  project  for  appropriate 
consideration  of  "essential  fish  habitat" 
Accordingly,  we  propose  to  add 
references  to  the  Magnuson  Act  in  both 
the  blanket  certificate  regulations,  at 
section  157.206(b)(2)(xii),  and  for  case- 
specific  NGA  section  7  filings,  at  section 
380.12(e)(5),  requiring  that  pipelines 
consult  with  the  National  Marine 
Fisheries  Service  with  respect  to 
"essential  fish  habitat". 

E.  Categorical  Exclusions 

Section  380.4  of  the  Commission's 
regulations  lists  projects  or  actions  that 
the  Commission  has  determined 
normally  do  not  have  a  significant 
environmental  impact  and  are, 
therefore,  categorically  excluded  from 
the  need  for  an  Envfronmental 
Assessment.  The  Commission  proposes 
to  add  several  new  categories  to  the  list 
including:  (1)  Abandonment  of  facilities 
by  sale  that  only  involve  minor  or  no 
ground  disturbance  to  disconnect  the 
facilities  from  the  system  (proposed 
section  380.4(a)(31));  (2)  conversion  of 
facilities  from  use  under  the  Natural  Gas 
Policy  Act  to  use  under  the  NGA 
(proposed  section  380.4(a)(32));  (3) 
construction  or  abandoiunent  of 
fecilities  conducted  entirely  in  Federal 
offshore  waters  which  has  been 
approved  by  the  Minerals  Management 
Service  and  the  Corps  of  Engineers,  as 
necessary  (proposed  section 
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380.4(a)(33));  (4)  abandonment  or 
construction  of  facilities  on  an  existing 
offshore  platform  (proposed  section 
380.4(a)(34));  (5)  abandonment, 
construction,  or  replacement  of  a  facility 
(other  than  compression)  solely  within 
an  existing  building  within  a  natural  gas 
facility  (other  than  LNG  facilities),  so 
long  as  it  does  not  increase  the  noise  or 
air  emissions  from  the  facility,  as  a 
whole  (proposed  section  380.4(a)(35)); 
and  (6)  conversion  of  compression  to 
standby  use  as  long  as  the  compressor 
is  nfot  moved,  or  abandonment  of 
compression  as  long  as  the  compressor 
station  remains  in  operation  (proposed 
section  380.4(a)(36]). 

Proposed  sections  380.4(a)(31)  and 
(32)  involve  abandonments  or 
conversions  that,  at  most,  involve 
disturbance  in  small  areas  within 
existing  rights-of-way  to  connect  or 
disconnect  existing  pipelines.  Proposed 
section  380.4(a)(34)  has  no  effiect  on  the 
natxxral  environment  with  the  exception 
of  air  and  noise  emissions  if 
compression  is  involved.  Given  the  hct 
that  these  emissions  would  occur 
offshore  on  existing  platforms  which  are 
isolated  and  already  contain  similar 
activities,  we  believe  there  is  no 
significant  impact  associated  with  this 
type  of  activity.  , 

In  section  380.4(a)(33)  we  are 
proposing  to  require  that  the  company 
receive  pre-approval  from  the  Minerals 
Management  Service  and  the  Corps  of 
Engineers  that  have  primary  jurisdiction 
over  the  construction,  operation,  and 
removal  of  offshore  facilities.  These 
Federal  agencies  have  their  own 
procedures  for  complying  with  NEPA 
for  the  impact  potentially  involved  with 
these  projects.  Therefore,  we  believe 
there  is  no  reason  for  the  Commission 
to  conduct  its  own  environmental 
analysis,  or  to  verify  that  the  other 
agencies  did  such  an  analysis. 

Proposed  section  380.4(a)(35)  deals 
with  activities  taking  place  solely 
within  existing  structures.  The  only 
potential  impacts  to  the  environment 
under  this  type  of  activity  would  be  air 
and  noise  emissions.  Since  we  propose 
to  require  that  there  be  no  increase  in 
either  type  of  emission,  the  only 
potential  is  for  a  reduction  and, 
therefore,  an  improvement  in  the 
natural  environment.  We  do  not  believe 
any  purpose  would  be  served  in 
conducting  an  environmental  analysis 
for  this  kind  of  activity. 

Proposed  section  380.4(a)(36)  is 
similar  to  proposed  section  380.4(a)(35). 
The  conversion  of  compression  to 
standby  c^n  only  reduce  the  amoimt  of 
air  and  noise  emissions  from  the  station. 
The  change  to  air  and  noise  emissions 
is  a  positive  effect — ^the  same  as  it  is  for 


the  previous  category.  Abandonment  of 
some  of  the  compression  at  a  station 
which  remains  in  operation  may  result 
in  ground  disturbance  within  the 
compressor  station  site,  but  this  area 
was  disturbed  similarly  when  the 
facility  was  first  installed.  Therefore,  it 
reqiures  no  further  Conmussion 
analysis. 

F.  Miscellaneous  Rearrangement  of 
Facilities 

In  the  comments  filed  in  Docket  No. 
RM98-9-000,  several  parties  requested 
that  the  Commission  clarify  that 
miscellaneous  rearrangement  of 
facilities  imder  section  157.202(b)(6)  of 
the  Commission's  regulations  includes 
replacement  facilities  needed  as  a  result 
of  encroachment  on  the  pipeline 
because  of  residential,  commercial,  or 
industrial  development.  Because  of  the 
landowner  notification  issue,  the 
Commission  deferred  addressing  that 
issue  to  this  proceeding. 

Since  this  rulemaking  proposes  to 
require  the  company  to  notify 
landowners  of  their  intent  to  conduct 
the  rearrangement  activity,  the 
landowners  would  be  given  the 
opportunity  to  express  any  concerns. 
This  satisfies  our  landowner 
participation  concern.  Accordingly,  we 
propose  to  add  encroachment  to  section 
157.202(b)(6)  as  an  appropriate  reason 
to  use  the  blanket  certificate  for 
miscellaneous  rearrangement  of 
facilities. 

G.  Other  Issues  Raised 

1.  Special  Intervention  Status 

Many  landowner  groups  claim  that 
the  Commission's  current  intervention 
process  is  cost  prohibitive  and  that  it 
deters  landowner  participation.  They 
request  that  the  Commission  streamline 
its  process  to  acconmiodate  landowners. 
Specifically,  they  request  that  the 
Commission  allow  landowners  to  file 
one  copy  of  their  comment/protest  with 
the  Commission  and  one  copy  with  the 
company.  Also,  one  landowner 
recommended  that  town  governments 
should  be  viewed  as  intervenors  for 
citizens  and/or  that  town  governments 
should  be  viewed  automatically  as 
parties. 

Under  section  385.2010  of  the 
Commission's  regulations  an  intervenor 
in  a  proceeding  before  the  Commission 
must  serve  a  copy  of  its  filing  on  all 
parties  on  the  official  service  list. 
However,  imder  section  385.101(e)  of 
the  Commission's  regulations,  the 
Commission  may  waive  a  rule  for  good 
cause.  Parties  that  have  difficulty 
participating  in  the  proceeding  for 


whatever  reason  may  request  a  waiver  of 
the  Commission's  service  rule. 

2.  Depositories  of  Filing  Information 

One  landowner  also  requests  that  the 
Commission  set  up  depositories  where 
materials  are  readily  available  to  the 
general  public.  In  Docket  No.  RM98-9- 
000,  the  Commission  intends  to  allow  a 
limited  waiver  of  the  service  rules  for 
the  filing  of  volmninous  material  or 
difficult  to  reproduce  material. 
Specifically,  the  Commission 
determined  that  these  filings  do  not 
need  to  be  served  on  all  parties  vinless 
they  specifically  request  a  copy.  Instead, 
the  Commission  is  requiring  that  the 
pipeline  put  complete  copies  of  those 
filings  in  depositories  along  the  route  of 
the  pipeline  for  public  inspection.  In 
addition,  new  section  157.10, 
promulgated  in  RM98-9-000,  requires 
that  pipelines  make  complete  copies  of 
the  application  available  in  each  county 
in  the  project  area.  Finally,  all 
documents  filed  with  the  Commission 
are  available  on  the  Commission's 
Internet  home  psige.  Increasingly,  people 
have  access  to  the  Internet  either  in 
their  homes  or  at  the  local  libraries. 
Therefore,  we  believe  that  the 
information  filed  in  a  certificate 
proceeding  imder  the  Commission's 
current  regulations  (as  amended  in 
Docket  No.  RM98-9-000)  is  sufficiently 
available  to  the  participating  parties. 

3.  Inspectors  of  Construction  Sites/ 
Pipeliie  Safety 

a.  Comments.  Central  Maine  Power 
Company  (Central  Maine)  states  that  the 
Commission  presently  has  no  oversight 
of  the  actual  construction  process.  It 
contends  that  the  pipeline  construction 
crews  repeatedly  violate  OSHA 
clearances  and  minimum  work  space 
requirements  when  working  near  power 
lines.  It  urges  the  Commission  to  modify 
its  regulations  so  that  the  safety  and 
electric  system  reliability  concerns  are 
fully  addressed  throughout  the 
certificate  process,  and  that  certificate 
orders  explicitly  require  compliance 
with  safety  requirements  with  the  same 
degree  of  specificity  as  already  required 
for  environmental  conditions.  It  believes 
that  the  Commission  has  an  obligation 
to  devote  necessary  resources  to  insure 
that  the  pipeline  construction  it 
authorizes  does  not  endanger  the  public 
and  is  not  adverse  to  the  public  interest 
in  reliable  electric  service.  It  requests 
that  the  Commission  allocate  resources 
to  expand  substantially  the  scope  of  its 
post-certfficate  monitoring  of  the 
pipeline  construction  process.  Several 
of  the  landowner  groups  also  maintain 
that  the  Commission  should  have 
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inspectors  assigned  locally  to  monitor 
construction  sites. 

b.  Commission  Response.  The 
Commission  does,  in  fact,  conduct 
oversight  inspections  of  the 
construction  process.  As  part  of  the 
environmental  conditions  imposed  in  a 
certificate  proceeding,  the  Commission 
-requires  that  the  pipeline  company  hire 
environmental  inspectors  to  make  sure 
that  the  environmental  conditions  of  the 
certificate,  including  any  proposed 
mitigation,  are  appropriately  applied.  In 
the  event  landowners  have  questions  or 
problems  during  the  construction  phase 
or  after  the  facilities  are  built,  they  can 
call  the  Commission's  enforcement  staff. 
We  believe  these  measures  allow  the 
Commission  to  ensure  compliance  with 
our  environmental  conditions. 

Central  Maine  is  concerned  about  ova 
pipeline  siting  regulations  and  the 
construction  process.  These  concerns 
are  outside  the  scope  of  this  rulemaking, 
and  the  safety  concerns  raised  by 
Central  Maine  are  generally  under  the 
piuview  of  the  Occupational  Safety  and 
Health  Administration  and  the 
Department  of  Transportation.  While  we 
do  favor  the  use  of  existing  corridors 
when  appropriate,  we  recognize  that 
cooperation  between  the  companies 
involved  and  careful  construction 
practices  are  key  to  success. 

Diuing  our  environmental  review 
process  we  attempt  to  determine  the 
feasibility  of  the  joint  use  of  rights-of- 
way  and  the  availabiUty  of  adequate 
spacing  for  a  proposed  project.  We 
obtain  input  from  both  companies 
before  requiring  joint  use.  As  stated,  we 
conduct  inspections  dxiring 
construction.  In  the  event  that  trouble 
arises  during  the  construction  phase,  we 
will  take  steps  to  avoid  inappropriate 
risks  to  other  utilities  or  to  the  public. 

4.  Eminent  Domain 

Some  of  the  landowner  groups  state 
that  in  a  deregulated  industry  in  which 
market  forces  are  allowed  to  determine 
whether  pipelines  are  constructed,  the 
use  of  eminent  domain  to  enable 
construction  and  operation  of  natiual 
gas  facilities  on  the  private  property  is 
inappropriate.  They  state  that 
landowners  become  largely 
uncompensated  business  partners  who 
receive  only  a  token  payment  for  an 
easement.  They  argue  that  market 
demand  is  not  the  same  as  public  need. 
They  believe  that  companies  in  profit 
making  businesses  that  use  other 
people's  properties  should  be  required 
to  acquire  that  property  in  the 
marketplace.  They  urge  the  Commission 
to  require  a  pipeline  to  acquire  a  large 
majority  of  easements  through 
negotiations  before  they  can  seize  the 


remaining  property.  They  claim  that  the 
property  owners'  compensation  is  offset 
by  the  court  costs. 

The  landowner  groups  assert  that  the 
pipeline  should  be  required  to  negotiate 
a  business  deal  with  landowners  instead 
of  relying  on  the  right  of  eminent 
domain.  They  contend  that  landowners 
shoiUd  have  the  option  of  being  paid 
royalties  for  use  of  their  land. 

Under  the  NGA,  if  the  Commission 
finds  that  a  proposed  project  is  in  the 
public  convenience  and  necessity,  the 
pipeline  has  the  right  to  acquire  the 
property  for  that  project  by  eminent 
domain.  The  pipeline's  right  to  eminent 
domain  is  not  optional.  Further,  case 
law  suggests  that  the  pipeline  cannot 
waive  its  right  to  eminent  domain.'^  It 
is  a  statutory  requirement  imposed  by 
Congress.  The  Commission  cannot 
change  or  modify  statutory 
requirements. 

5.  Review  of  Easement  Dociunents 

The  landowner  groups  request  that 
the  Commission  assign  a  person  from 
the  Commission's  staff  to  each  area  of 
pipeline  construction  bom  the 
beginning  of  easement  negotiations  to 
assist  landowners  in  land  acquisition. 
They  contend  that  the  Commission 
should  assure  that  pipelines  do  not  try 
to  acquire  more  than  what  they  are 
entitied  to  by  the  certificate. 
Additionally,  they  request  that  the 
Commission  review  all  easement 
agreements  to  determine  if  they  are 
consistent  with  the  certificate 
authorization.  They  state  that  the 
landowner  does  not  want  to  relinquish 
more  rights  than  the  Commission 
intended  and  that  the  company  should 
not  be  able  to  acquire  more  than  the 
Commission  intended.  They  state  that  in 
several  recent  projects  there  are 
discrepancies  between  the  certificate 
authorization  and  easement  doctunents/ 
court  papws  and  that  they  do  not  have 
the  knowledge  or  resoiuces  to  fight  the 
pipeline. 

The  Commission  does  not  believe  it  is 
necessary  to  review  every  easement 
document  negotiated  by  the  pipeline  or 
submitted  to  the  court  for  the 
condemnation  proceeding.  However,  we 
expect  that  the  pipelines  will  negotiate 
with  the  landowners  fairly  and  in  good 
faith.  We  believe  the  landowners  have  a 
right  to  know  the  specific  area  the 


'*  See  Georgia  v.  City  of  Chattanooga,  264  U.S. 
472  (1924);  Terminal  Shares  v.  Chicago,  B  &  Q.R. 
Co.,  65  F.Supp.  678, 683  (1946)(fin(ling  that  the 
power  of  emisent  domain  is  conferred  upon  a 
railroad  "as  one  in  trust,  to  be  exercised  in 
promoting  the  public  interest."  "(It)  is  not  a  power 
owned  by  a  railroad  corporation  as  one  of  its  assets, 
that  it  may  barter  about  and  pass  as  a  consideration 
in  contracts  and  agreements.") 


Commission  has  authorized  the  pipeline 
to  take  and  the  specific  activities  the 
Commission  has  authorized  for  that 
property  before  they  begin  any 
negotiations  for  the  easement.  We  note 
that  the  pipeline  should  clearly  explain 
and  delineate  at  the  beginning  of  the 
negotiations  what  is  specifically  covered 
by  the  Commission's  certificate. 
Further,  in  the  futiue,  where 
landowner  issues  are  a  concern,  as  a 
condition  to  a  certificate  to  construct 
facilities,  the  Commission  may  require 
that  the  pipeline  specifically  state  in  the 
easement  document  the  specific  area 
that  is  covered  by  easement  and  the 
phone  nimiber  and  a  name  of  a 
representative  of  the  pipeline  the 
landowners  can  call  if  they  have  a 
question  concerning  the  easement  . 
agreement. 

G.  Negotiated  Rulemaking 

Finally,  the  Commission  stated  that  it 
was  considering  using  the  negotiated 
rulemaking  process  under  the 
Negotiated  Rulemaking  Act  of  1990  as 
an  alternative  to  traditional  rulemaking 
to  promulgate  new  regidations  for  its 
landowuOT  notification  policy. 
Generally,  the  comments  were  not  in 
favor  of  the  negotiated  rulemaking 
process.  The  Iowa  Board  stated  that  it 
found  such  a  process  for  these  types  of 
issues  combative  and  partisan.  Others 
stated  that  the  negotiated  rulemaking 
process  was  too  rigid  a  structure. 
However,  many  supported  the  use  of 
working  groups  to  address  some  of  the 
more  controversial  issues. 

The  Negotiated  RiUemaking  Act 
recommends  that  an  agency  consider 
the  feasibility  of  regidatory  negotiations 
to  resolve  a  specific  issue  when:  (1) 
There  is  a  need  for  a  rule;  (2)  there  are 
a  limited  number  of  identifiable 
interests;  (3)  these  interests  can  be 
adequately  represented  by  persons 
willing  to  negotiate  in  good  faith  to 
reach  a  consensus;  (4)  there  is  a 
likelihood  that  the  committee  will  reach 
consensus  within  a  fixed  period  of  time; 
(5)  the  negotiated  rulemaking  procediue 
will  not  unreasonably  delay  the  notice 
of  proposed  rulemaldng;  (6)  the  agency 
has  adequate  resoiuces  and  is  willing  to 
commit  such  resoiirces  to  the  process; 
and  (7)  the  agency  is  conmiitted  to  use 
the  result  of  the  negotiation  in 
formulating  a  proposed  rule  if  at  all 
possible. 

Generally,  in  light  of  the  comments 
received  in  this  proceeding,  it  is  evident 
that  the  Commission  can  rule  on  many 
of  the  issues  based  on  the  written  record 
in  this  proceeding.  For  example,  all 
parties  are  in  agreement  that  earlier 
notification  is  necessary.  However,  the 
pipelines  want  notification  to  be  after 
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the  application  is  filed.  The  landowner 
groups  want  to  be  notified  earlier  to 
participate  in  the  siting  process.  It  is 
doubtful  that  any  further  negotiations 
would  produce  a  consensus  on  this 
issue  and  it  will  probably  create  an 
unnecessary  delay.  Additionally,  there 
is  very  little  controversy  over  how  the 
notice  should  be  delivered  and  what 
should  be  included  in  the  notice.  While 
other  issues,  for  example,  who  should 
be  included  in  the  group  notified  and 
whether  the  Commission  should 
designate  residential  areas  as  sensitive 
environmental  areas,  may  merit  further 
public  discussion,  forming  a  negotiated 
rulemaking  committee  on  the  basis  of 
those  issues  alone  would  likely  delay 
implementation  of  new  notification 
regulations  that  are  clearly  needed  now. 
In  the  event,  after  the  Commission 
issues  this  NOPR,  it  is  determined  that 
certain  issues  may  benefit  from  further 
public  discussion,  the  Conmiission  may 
hold  additional  technical  conferences  to 
discuss  those  issues. 

IV.  Information  Collection  Statement 

The  proposed  rule,  if  adopted,  would 
establish  new  reporting  requirements 


and  modify  existing  reporting 
requirements  under  18  CFR  Parts  2.55, 
153, 157,  and  380  of  the  Commission's 
Regulations.  The  information 
requirements  proposed  in  the  subject 
rulemaking  would  affect,  and  become 
part  of,  the  data  requirements  imder  the 
Commission's  FERC-537  '^  and  FERC- 
577  '*  data  collections.  Specifically,  the 
subject  rule  would  require  notification 
of  all  landowners  whose  land  may  be 
affected  by  proposed  natural  gas 
pipeline  projects. 

In  accordance  with  Section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995," 
the  proposed  data  requirements  in  the 
subject  rulemaking  are  being  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review. 

The  estimated  reporting  burden 
related  to  the  notification  requirements 
proposed  herein  is  shown  in  the  tables 
below.  The  estimates  include  an  initial 
one-time  start-up  burden  of  8,800  hours 
for  the  first  year  plus  an  on-going 
annual  burden  of  7,284  hours  under 
FERC-577  and  a  decrease  of  12,600 
hoiirs  under  FERC-537.  The  net  change 
in  total  reporting  burden  under  the  data 
collections  would  be  an  estimated  net 


increase  of  3,484  hours  for  the  first  year. 
In  subsequent  years,  there  woidd  be  a 
net  decrease  of  5,316  hours. 

To  consider  the  impact  on  the  persons 
affected  by  this  rulemaking,  comments 
are  solicited  on  the  need  for  this  notice 
requirement,  whether  the  information/ 
notice  will  have  practical  utility,  the 
accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
requirements,  and  any  suggested 
methods  for  minimizing  respondent's 
burden,  including  the  use  of  automated 
information  techniques.  The 
Conmiission  would  like  specific 
conmients  on  the  impact  of  this  rule  on 
individual  natural  gas  companies.  Both 
estimates  of  ciurent  burden  and  impact 
should  be  in  work  hours  and  dollar 
costs  in  sufficient  detail  to  demonstrate 
methodology  and  assumptions. 

The  burden  estimates  for  complying 
with  this  proposed  rule  are  as  follows: 

Public  Reporting  Burden:  Estimated 
Aimual  Burden:  llie  burden  estimates 
for  complying  with  this  proposed  rule 
ate  as  follows: 


Data  collection 

Number,  of 
respondents 

Numl)er  of 
responses 

Hours  per 
response 

Total 
annual 
hours 

FERC-537  

FERC-577 

50 
70 

-50 
-20 

252 
'8+13.9 

-12,600 
'9+16,084 

Total » 

70 

-70 

M+2.1 

+3,484 

■*The  increase  per  response  based  on  an  estimated  1,160  responses  per  year.  Note:  Detail  may  not  add  to  total  because  of  rounding. 
T^»  Includes  one-time  initial  start-up  burden  of  8,800  hours. 

20  Represents  the  increase  per  response  (rounded)  based  on  the  net  increase  in  total  reporting  burden  (3,484  hours)  divided  by  the  total  num- 
ber of  responses  expected  annually  under  t)Oth  FERC-537  and  FERC-577  (1,690  responses). 


Total  Annual  Hours  for  Collections 

Aimual  reporting  burden  (including 
one-time  start-up  burden  during  the  ftrst 
year  of  implementation)  plus  record 
keeping  (if  appropriate)=3,484  hours. 

Based  on  me  Commission's 
experience  with  processing  applications 
for  construction  and  acquisition  of 
pipeline  fecilities  over  the  last  three 


fiscal  years  (FY96-FY98),  it  is  estimated 
that  1,690  filings/responses  per  year 
(imder  both  data  collections)  will  be 
made  over  the  next  three  years.  The 
average  burden  per  filing  would 
increase  2.1  hours;  the  average  burden 
per  respondent  would  increase  49.8 
hours.  Following  the  first  year  of 
implementation,  the  reporting  bm-den 


under  FERC-577  would  be  reduced  by 
8,800  hours. 

Information  Collection  costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  during  the  fiirst  year  of 
implementation  to  be: 


Data  collection 

Annualized 

capital/start-up 

costs 

Annualized  on- 
going costs 
(operations 
and  mainte- 
nance) 

Total 

annualized 

costs 

FERC-537  „ ; 

0 
$464,915 

-$665,674 
384,823 

-$665  674 

FERC-577  

849  738 

Total ; 

464,915 

-280,851 

184,064 

"Gas  Pipeline  Certificate*:  Construction, 
Acquisition,  and  Abandonment. 


■^Gas  Pipeline  Certificates:  Environmental  Impact 
Statement. 


'44  U.S.C  3507(d). 
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0MB  regulations  require  its  approval 
of  certain  information  collection 
requirements  imposed  by  agency  rule.^' 
Accordingly,  pvirsuant  to  OMB 
regulations,  the  Commission  is 
providing  notice  of  its  proposed 
information  collections  to  OMB. 

Title:  FERC-537  "Gas  Pipeline 
Certificate:  Construction,  Acquisition, 
and  Abandoimient."  and  FERC-577 
"Environmental  Impact  Statement." 

Action:  Proposed  Data  Collections. 

OMB  Control  No.:  1902-0060  (FERC- 
537);  1902-0128  (FERC-577). 
Applicants  shall  not  be  penalized  for 
failure  to  respond  to  these  collections  of 
information  unless  the  collections  of 
information  display  a  valid  OMB 
control  number.  The  notice 
requirements  proposed  in  the  subject 
nde  would  be  mandatory  if  adopted  by 
the  Commission  in  a  Final  Rule. 

Respondents:  Businesses  or  other  for 
profit.  (Interstate  natiual  gas  pipelines 
(Not  applicable  to  small  business)) 

Frequency  of  Responses:  On  occasion. 

Necessity  of  Information:  The 
proposed  rule  revises  the  Commission's 
regulations  governing  the  filing  of 
applications  for  the  construction  and 
operation  of  pipeline  facilities  to 
provide  service  or  to  abandon  facilities 
or  service  under  section  7  of  the  NGA. 
Section  7  of  the  NGA  requires  the 
Commission  to  issue  certificates  of 
public  convenience  and  necessity  for  all 
interstate  sales  and  transportation  of 
natural  gas,  the  construction  and 
operation  of  natural  gas  facilities  used 
for  those  interstate  sales  and 
transportation  and  prior  Commission 
approval  of  abandonment  of 
jiuisdictional  facilities  or  services.  The 
Commission  has  determined  that 
portions  of  its  regiUations  need  to  be 
revised  to  reflect  a  recent  iiurease  in 
sensitivity  of  the  public  to  pipeline 
construction,  and  a  desire  on  the  part  of 
the  public  to  receive  more  timely 
notification  of  pipeline  construction 
proposals.  Certain  other  changes  are 
being  made  because  of  the 
Commission's  experience  in  the 
processing  of  some  applications  for 
which  an  environmental  assessment  is 
imnecessary. 

Internal  Review:  The  Commission  has 
assxued  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry. 


For  information  on  the  requirements, 
submitting  comments  concerning  the 
collection  of  information  and  the 
associated  burden  estimates,  including 
suggestions  for  reducing  this  burden, 
please  send  your  comments  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  [Attention:  Michael  Miller,  Office 
of  the  Chief  Information  Officer,  Phone: 
(202)  208-1415,  fax:  (202)  273-0873,  e- 
mail:  mike.miller@ferc.fed.us].  In 
addition,  comments  on  reducing  the 
burden  and/or  improving  the  collections 
of  information  should  also  be  submitted 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  725  17th 
Street,  NW,  Washington,  D.C.  20503, 
phone  (202)  395-3087.  fax:  (202)  395- 
7285. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions  and  analyses  of 
proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.^ 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect.23 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  The  regulations  adopted 
here  impose  requirements  only  on 
interstate  pipelines,  which  are  not  small 
businesses.  Accordingly,  piusuant  to 
section  605(b)  of  the  RFA,  the 
Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

VI.  Environmental  Statement 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  reqiurements  as  not  having  a 
significant  effect  on  the  human 
enviromnent.2'  Generally,  the  actions 
proposed  to  be  taken  here  fall  within 
categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural. 


2' 5  CFR  1320.11  (1997). 


^5  U.S.C.  601-612  (1988). 

"5U.S.C.  605{b)(1988). 

"  Regulations  Implementing  the  National 
Environmental  Policy  Act,  Order  No.  486.  52  FR 
47897  (Dec.  17, 1987),  FERC  Stats.  &  Regs. 
Preambles  1986-1990 1 30,783  (1987). 

25 18  CFR  380.4. 


for  information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^^ 
While  the  additions  of  the  categorical 
exclusion  in  proposed  sections 
380.4(a){31}  through  (36)  include 
construction-type  activities,  the  above 
section  that  discusses  those  sections 
explains  why  they  do  not  have  a 
significant  effect  on  the  environment. 
Accordingly,  we  do  not  believe  that  any 
further  analysis  is  needed.  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 

Vn.  PuUic  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.,  June  21, 
1999.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington  DC  20426 
and  should  refer  to  Docket  No.  RM98- 
17-000. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  Sling  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  6.1  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCn  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM98-1 7-000;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.rmdferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM98-1 7-000.  hi 
the  body  of  the  E-Mail  message,  include 
the  name  of  the  filing  entity;  the 
software  and  version  used  to  create  the 
file,  and  the  name  and  telephone^ 
number  of  the  contact  person.  Attach 
the  comment  to  the  E-Mail  in  one  of  the 
formats  specified  above.  The 
Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-Mail 
address  upon  receipt.  Questions  on 
electronic  filing  should  be  directed  to 
Brooks  Carter  at  202-501-8145.  E-Mail 
address  brooks. carter@ferc.fed.us. 


»  See  IS  CFR  380.4(a)(2)(ii),  380.4(a)(S). 
380.4(a)(27). 
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Commenters  should  take  note  that, 
until  the  Ck>mmi8sion  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  ^4E,  Washington  DC 
20426,  diuing  regular  business  hours. 
Additionally,  comments  may  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-Mail  to 
rimsmaster^erc.fed.us. 

Listof  Sab|ects 

18CFRPart2 

Administrative  practice  and 
prqcediu«.  Electric  power,  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  153 

Exports,  Imports,  Natiual  gas. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procediu«.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  380 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
David  P.  Boergera, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts  2, 
153, 157,  and  380  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
71 7w,  3301-3432;  16  U.S.C.  792-825y,  2601- 
2645;  42  U.S.C.  4321-4361,  7101-7352. 

flJSS    [AmendMf] 

2.  In  §  2.55,  paragraph  (b)(l)(ii)  is 
revised  and  new  paragraphs  (b)(l)(iii] 
and  (iv)  are  added  to  read  as  follows: 


(b) 


(1)  *  *  * 

(ii)  The  replacement  facilities  will 
have  a  substantially  equivalent  designed 
delivery  capacity,  will  be  located  in  the 
same  right-of-way  or  on  the  same  site  as 
the  facilities  being  replaced,  and  will  be 
constructed  using  the  temporary  work 
space  used  to  construct  the  original 
facility  as  determined  by  the  guidelines 
in  Appendix  A  of  this  Part; 

(iii)  Except  as  described  in  paragraph 
(b)(2)  of  this  section,  the  company  will 
file  notification  of  such  activity  with  the 
Commission  at  least  30  days  prior  to 
commencing  construction;  and 

(iv)  The  company  will  notify  the 
affected  landowner  30  days  prior  to 
commencing  construction.  The 
notification  shall  include: 

(A)  A  brief  description  of  the  facilities 
to  be  replaced  and  the  effect  the 
construction  activity  will  have  on  the 
landowner's  property; 

(B)  The  name  and  phone  niunber  of  a 
company  representative  that  is 
knowledgeable  about  the  project;  and 

(C)  An  explanation  of  the 
Commission's  Enforcement  Hotline 
procediu«s,  as  codified  in  section  lb.21 
of  this  chapter,  and  the  Enforcement 
Hotline  phone  number. 


PART  153— APPUCATIONS  FOR 
AUTHORIZATION  TO  CONSTRUCT, 
OPERATE,  OR  MODIFY  FACILITIES 
USED  FOR  THE  EXPORT  OR  OF 
IMPORT  NATURAL  GAS 

3.  The  authority  citation  for  Part  153 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717b,  717o;  E.O. 
10485,  3  CFR.  1949-1953  Comp.,  p.  970,  as 
amended  by  E.O.  12038,  3  CFR.  1978  Comp., 
p.l36. 

4.  New  section  153.3  is  added  to  read 
as  follows: 

§153.3    Notice  requirements. 

All  applications  filed  under  this  part 
are  subject  to  the  landowner  notification 
requirements  in  §  157.6  of  this  chapter. 

PART  157— APPLICATIONS  FOR 
CERTIRCATES  OF  PUBUC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

5.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352. 


Subpart  A— Applications  for 
Certificates  of  PubNc  Convsnience  and 
Necessity  and  for  Ordsrs  Permitting 
and  Approving  Aiiandonment  Under 
Section  7  of  ttie  Natural  Gas  Act,  as 
Amended,  Concerning  Any  Operation, 
Sales,  Service,  Construction, 
Extension,  Acquisition  or 
Abandonment 

6.  In  §  157.6,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§157.6    Applications;  general 
requirements. 

***** 

(d)  Landowner  notification.  (1)  For  all 
applications  filed  under  this  subpart, 
the  applicant  shall  notify  all  affected 
landowners  by  certified  or  first  class 
mail,  within  3  business  days  following 
the  date  that  it  files  an  application  of  its 
intent  to  construct  or  abandon  facilities. 

(2)  All  affected  landowners  includes 
owners  of  real  property,  as  noted  in  the 
most  recent  coimty/city  tax  records  as 
receiving  the  tax  notice,  whose 
property: 

(i)  Is  directly  affected  by  the  proposed 
activity,  including  all  facility  sites, 
rights-of-way,  and  temporary 
workspace; 

(ii)  Abuts  an  existing  right-of-way  or 
facility  site  owned  in  fee  by  any  utility 
company,  in  which  the  focilities  would 
be  constructed; 

(iii)  Abuts  the  facility  site  for 
compressor  or  LNG  facilities;  or 

(iv)  Is  within  the  area  of  new  storage 
fields  or  expansions  of  storage  fields 
and  any  applicable  buffer  zone. 

(3)  The  notice  shall  include: 

(i)  The  docket  number  of  the  filing; 

(ii)  The  most  recent  edition  of  the 
Commission's  pamphlet  that  explains 
the  Commission's  certificate  process 
and  addresses  the  basic  concerns  of 
landov^ners. 

(iii)  A  description  of  the  applicant 
and  the  proposed  project,  its  location, 
its  purpose,  and  the  timing  of  the 
project; 

(iv)  A  description  of  how  the 
landowner  may  contact  the  applicant, 
including  a  local  or  toll-free  phone 
number  and  a  name  of  a  specific  person 
to  contact  who  is  knowledgeable  about 
the  project;  and 

(v)  Information  on  how  the  landovmer 
can  get  a  copy  of  the  application  from 
the  company  or  the  location(s)  where  a 
copy  of  the  application  may  be  found  as 
specified  in  §  157.10. 

(4)  If  the  notice  is  retiuned  as 
undeliverable,  the  applicant  will  make  a 
reasonable  attempt  to  find  the  correct 
address  and  notify  the  landowner. 

(5)  Within  30  days  of  the  date  the 
application  was  filed,  applicant  shall 
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file  an  updated  list  of  affected 
landowners,  including  information 
concerning  notices  that  were  returned 
undeliverable. 

7.  In  §  157.103,  a  new  paragraph  (k)  is 
added  to  read  as  follows: 


§  1 57.1 03    Terms  and  conditions; 
rsquirsnwnts. 


(k)  Applications  filed  under  this 
section  are  subject  to  the  landowner 
notification  requirements  described  in 
§  157.6(d). 

8.  In  §  157.202,  a  sentence  is  added  to 
the  end  of  paragraph  (b)(2)(i),  paragraph 
(b)(6)(ii)  is  revised,  and  paragraph 
{b){ll)(i)  is  revised  to  read  as  follows: 

f  157.202    Definitions. 

***** 

(b)  *  *  * 

(2)(i)  *  *  *  EUgible  facility  includes 
observation  wells. 

***** 

(6)  *  *  * 

(ii)  When  required  by  highway 
construction,  dam  construction, 
encroachment  of  residential, 
commercial,  or  industrial  areas,  erosion, 
or  the  expansion  or  change  of  course  of 
rivers,  streams  or  creeks,  or 
***** 

(11)  Sensitive  environmental  area 
means: 

(i)  The  habitats  of  species  which  have 
been  identified  as  endangered  or. 
threatened  under  the  Endangered 
Species  Act  (Pub.  L.  93-205,  as 
amended)  and  essential  fish  habitat  as 
identified  imder  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801,  et  seq.); 
***** 

9.  In  §  157.203,  new  paragraph  (d)  is 
added  to  read  as  follows: 

f  157.203    Blanlcet  certification. 

***** 

(d)  Landowner  notification.  (1)  No 
activity  described  in  §  157.203(b)  is 
authorized  unless  the  company  notifies 
all  affected  landowners,  as  defined  in 
§  157.6(d)(2),  at  least  30  days  prior  to 
commencing  construction.  The 
notification  shall  include: 

(i)  A  brief  description  of  the  focilities 
to  be  constructed  or  replaced  and  the 
effect  the  construction  activity  will  have 
on  the  landowner's  property; 

(ii)  The  name  and  phone  number  of  a 
company  representative  who  is 
knowledgeable  about  the  project;  and 

(iii)  An  explanation  of  me 
Commission's  Enforcement  Hotline 
procediu«s,  as  codified  in  section  lb.21 
of  this  chapter,  and  the  Enforcement 
Hotline  telephone  number. 

(2)  For  activities  described  in 
§  157.203(c)  the  company  shall  notify  all 


affected  landowners,  as  defined  in 
§  157.6(d)(2),  within  three  business  days 
of  filing  its  application.  The  notice 
should  include: 

(i)  A  brief  description  of  the  focilities 
to  be  constructed  or  replaced  and  the 
effect  the  construction  activity  will  have 
on  the  landowner's  property; 

(ii)  The  name  and  phone  number  of  a 
company  representative  that  is 
knowledgeable  about  the  project; 

(iii)  The  docket  number  assigned  to 
the  company's  application;  and 

(iv)  The  following  paragraph:  This 
project  is  being  proposed  under  the 
prior  notice  requirements  of  the  blanket 
certificate  program  administered  by  the 
Federal  Energy  Regulatory  Commission. 
Under  the  Commission's  regulations, 
you  have  the  right  to  protest  this  project 
within  45  days  of  the  date  the 
Commission  issues  a  notice  of  the 
pipeline's  filing.  If  you  file  a  protest, 
you  should  include  the  docket  number 
listed  in  this  letter  and  provide  the 
specific  reasons  for  your  protest.  The 
protest  should  be  mailed  to  the 
Secretary  of  the  Federal  Energy 
Regulatory  Commission,  888  First  St., 
NE.  Room  lA,  Washington,  DC  20426.  A 
copy  of  the  protest  should  be  mailed  to 
the  pipeline  at  [pipeline  address].  If  you 
have  any  questions  concerning  these 
procediu^s  you  can  call  the 
Conunission's  Office  of  External  A^irs 
at  (202)  208-1088. 

10.  In  §  157.206,  new  paragraphs 
(b)(2)(xii),  (b)(3){iv)  and  (b)(8)  are  added 
to  read  as  follows: 

§157.206    Standard  conditions. 

***** 

(b)  Environmental  compliance.  *  *  * 

(2)  *  *  * 

(xii)  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801,  efseqr.) 

(3)  *  *  * 

(iv)  Paragraphs  (b)(2)(i)  and  (viii)  of 
this  section  only  if  it  adheres  Xo 
Commission  staifs  current  "Upland 
Erosion  Control,  Revegetation  and 
Maintenance  Plan"  and  "Wetiand  and 
Waterbody  Construction  and  Mitigation 
-Procedures"  which  are  available  on  the 
Commission  Internet  home  page  or  from 
the  Commission  staff,  or  gets  written 
approval  from  the  staff  or  the 
appropriate  Federal  or  state  agency  for 
the  use  of  project-specific  alternatives  to 
clearly  identified  portions  of  those 
docimients. 
***** 

(8)  The  certificate  holder  shall  notify 
the  affected  landowners  of  the  project  at 
least  30  days  prior  to  the  beginning  of 
construction  for  automatically 
authorized  activities,  or  within  3 


business  days  of  filing  the  prior  notice, 
as  specified  in  §§  157.203(d). 


PART  380— REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

11.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authority:  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321-4370a; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352;  E.O.  12009,  3  CFR  1978 
Comp.,  p.  142. 

12.  In  §  380.4(a),  new  paragraphs  (31) 
through  (36)  are  added  to  read  as 
follows: 

i380.4    Projects  or  actions  categorically 
excluded 

(a)    *  »  • 

•  *        *       •       • 

(31)  Abandoimient  of  fedlities  by  sale 
that  involves  only  minor  or  no  groimd 
disturbance  to  disconnect  the  facilities 
from  the  system; 

(32)  Conversion  of  fiacilities  from  use 
under  the  NAPA  to  use  imder  the  NGA; 

(33)  Construction  or  abandonment  of 
facilities  constructed  entirely  in  Federal 
offshore  waters  that  has  been  approved 
by  the  Minerals  Management  Service 
and  the  Corps  of  Engineers,  as 
necessary; 

(34)  Abandonment  or  construction  of 
facilities  on  an  existing  offshore 
platform; 

(35)  Abandonment,  construction  or 
replacement  of  a  faciUty  (other  than 
compression)  solely  within  an  existing 
building  within  a  natural  gas  facility 
(other  than  LNG  fecilities),  if  it  does  not 
increase  the  noise  or  air  emissions  from 
the  facility,  as  a  whole;  and 

(36)  Conversion  of  compression  to 
standby  use  if  the  compressor  is  not 
moved,  or  abandonment  of  compression 
if  the  compressor  station  remains  in 
operation. 

13.  In  §  380.12,  paragraph  (c)(5)  is 
revised;  paragraph  (c)(10)  is  revised;  and 
the  first  two  sentences  of  (e)(5)  are 
revised  to  read  as  follows: 

§  380.1 2    Environmental  reports  for  Matural 
Gas  Act  applications. 

*  *        *        •        • 

(c)*  *  * 

(5)(i)  Identify  facilities  to  be 
abandoned,  and  state  how  they  woidd 
be  abandoned,  how  the  site  would  be 
restored,  who  would  own  the  site  or 
right-of-way  after  abandonment,  and 
who  would  be  responsible  for  any 
bcilities  abandoned  in  place. 

(ii)  When  the  right-of-way  or  the 
easement  would  be  abandoned,  identify 
whether  landowners  were  given  the 
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opportunity  to  request  that  the  facilities 
on  their  property,  including  foundations 
and  below  ground  components,  be 
removed.  Identify  any  landowners 
whose  preferences  the  company  does 
not  intend  to  honor,  and  the  reasons 
therefore. 
***** 

(10)  Provide  the  names  and  mailing 
addresses  of  all  affected  landowners 
specified  in  §  157.6(d)  and  certify  that 
all  affected  landowners  will  be  notified 
as  required  in  §  157.6(d). 
***** 

(e)*  •  * 

(5)  Identify  all  federally  listed  or 
proposed  threatened  or  endangered 
species  and  critical  habitat  and  federally 
listed  essential  fish  habitat  that 
potentially  occur  in  the  vicinity  of  the 
project.  Discuss  the  results  of  the 
consiiltation  requirements  listed  in 
§  380.13(b)  at  least  through 
§  380.13(b)(5)(i)  for  endangered  or 
threatened  species  and  with  the 
National  Marine  Fisheries  Service  for 
essential  fish  habitat,  and  include  any 
written  correspondence  that  resulted 
from  the  consultation.  *  *   * 
***** 

14.  In  Appendix  A  to  Part  380,  the 
descriptions  of  Resource  Reports  1  and 
3  are  revised  to  read  as  follows: 

Appendix  A  to  Part  380-Miiumum 
Filhig  Requiranents  for  Environmental 
Reports  Under  the  Natural  Gas  Act 

Resource  Report  1 — General  Project 
Description 

1.  Provide  a  detailed  description  and 
location  map  of  the  project  facilities. 
(§  380.12(c)(1)) 

2.  Describe  any  nonjurisdictional  facilities 
that  would  be  built  in  association  with  the     • 
project.  (§  380.12(c)(2)) 

3.  Provide  ciurent  original  U.S.  Geological 
Survey  (USGS)  7.5-minute-series  topographic 
maps  with  mileposts  showing  the  project 
facilities;  (§  380.12(c)(3)) 

4.  Provide  aerial  images  or  photographs  or 
alignment  sheets  based  on  these  sources  with 
mileposts  showing  the  project  facilities; 

(§  380.12(c)(3)) 

5.  Provide  plot/site  plans  of  compressor 
stations  showing  the  location  of  the  nearest 
noise-sensitive  areas  (NSAs)  within  1  mile. 
(§380.12(c)(3,4)) 

6.  Describe  construction  and  restoration 
methods.  (§  380.12(c)(6)) 

7.  Identify  the  permits  required  for 
construction  across  surface  waters. 
(§  380.12(c)(9)) 

8.  Provide  the  names  and  address  of  all 
affected  landowners  and  certify  that  all 
aHiected  landowners  will  be  notified  as 
required  in  §  157.6(d).  (§  380.12(a)(4)  and 
(c)(10)) 


Resource  Report  3 — Vegetation  and  Wildlife 

1.  Classiiy  the  fishery  type  of  each  surface 
waterbody  that  would  be  crossed,  including 
fisheries  of  special  concern.  (§  380.12(e)(1)) 

2.  Describe  terrestrial  and  wetland  wildlife 
and  habitats  that  would  be  affected  by  the 
project.  (§380. 12(e)(2)) 

3.  Describe  the  major  vegetative  cover 
types  that  would  be  crossed  and  provide  the 
acreage  of  each  vegetative  cover  type  that 
would  be  affected  by  construction. 

(§  380.12(e)(3)) 

4.  Describe  the  effects  of  construction  and 
operation  procediues  on  the  fishery  resoiuces 
and  proposed  mitigation  measures. 

(§  380.12(e)(4)) 

5.  Evaluate  the  potential  for  short-term, 
long-term,  and  permanent  impact  on  the 
wildlife  resources  and  state-listed 
endangered  or  threatened  species  caused  by 
construction  and  operation  of  the  project  and 
proposed  mitigation  measures. 

(§  380.12(e)(4)) 

6.  Identify  all  federally  listed  or  proposed 
endangered  or  threatened  species  and 
federally  listed  essential  fish  habitat  that 
potentially  occur  in  the  vicinity  of  the  project 
and  discussion  results  of  consultations  with 
other  agencies.  (§  380.12(e)(5)) 

7.  Describe  any  significant  biological 
resources  that  would  be  affected.  Describe 
impact  and  any  mitigation  proposed  to  avoid 
or  minimize  that  impact.  (§  380.12(e)(4  &  6)) 
***** 

[FR  Doc.  9^11215  Filed  5-20-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-105312-«e] 

RIN  1545-AW72 

Reporting  of  Gross  Proceeds 
Payments  to  Attorneys 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
reporting  of  payments  of  gross  proceeds 
to  attorneys.  The  regulations  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997.  The 
regulations  will  affect  attorneys  who 
receive  payments  of  gross  proceeds  on 
behalf  of  their  clients,  and  certain 
payors  (defendants  in  lawsuits  and  their 
insurance  companies  and  agents]  that  in 
the  course  of  their  trades  or  businesses 
make  payments  to  these  attorneys.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 


DATES:  Written  and  electronic  comments 
must  be  received  by  August  19, 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  September 
22, 1999,  at  10  a.m.,  must  be  received 
by  September  1, 1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-105312-98), 
Room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DpM:CORP:R  (REG- 
105312-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustrea8.gov/ 

tax regs/regslisthtml.  The  public 

hearing  will  be  held  in  the  IRS 
Auditorium,  7th  Floor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations,  A. 
Katharine  Jacob  Kiss  at  (202)  622-4920; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Michael  Slaughter  at  (202)  622- 
7180  (not  toll-free  nimibers). 

SUPPt£MENTARY  INFORMATION: 
Paperwork  Redaction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d]].  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  July  20, 1999.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  acciu-acy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 
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How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.6045-5(a). 
This  information  is  required  by  the  IRS 
to  implement  section  1021  of  the 
Taxpayer  Relief  Act  of  1997.  This 
information  will  be  used  to  verify 
compliance  with  section  6045  and  to 
determine  that  the  taxable  amount  of 
these  payments  has  been  computed 
correctly.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
are  businesses  and  other  for  profit 
institutions. 

Respondent  taxpayers  (payors) 
provide  the  information  by  completing 
one  Form  1099-MISC,  Miscellaneous 
Income,  for  each  attorney  who  has 
received  one  or  more  payments  of  ^tjss 
proceeds  from  the  payor  during  the 
calendar  year.  The  burden  for  this 
requirement  is  reflected  in  the  burden 
estimate  for  Form  1099-MISC.  The 
estimated  burden  of  information 
collection  for  the  1999  Form  1099-MISC 
is  14  minutes  per  return. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  6045  of  the  Internal  Revenue 
Code.  A  new  reporting  requirement, 
section  6045(f),  was  added  to  the  Code 
by  section  1021  of  the  Taxpayer  Relief 
Act  of  1997  (1997  Act)  (Pub.  L.  105-34, 
111  Stat.  922).  Section  6045(fl  provides  . 
for  information  reporting  for  payments 
of  gross  proceeds  made  in  the  course  of 
a  trade  or  business  to  attorneys  in 
connection  with  legal  services  (whether 
or  not  the  services  are  performed  for  the 


payor).  No  information  retiim  is 
required  imder  section  6045(f)  for  the 
portion  of  any  payment  that  is  required 
to  be  reported  imder  section  6041(a)  (or 
that  would  be  required  except  for  the 
$600  limitation)  or  imder  section  6051 
(employee  compensation).  The  1997  Act 
also  provides  that  the  general  exception 
for  reporting  to  corporations  in 
§  1.6041-3(c)  does  not  apply  to 
corporations  providing  legal  services. 

Explanation  of  Provisions 

The  proposed  regulations  take  into 
accoimt  comments  made  by,  among 
others,  insurance  companies  and  other 
payors,  the  American  Bar  Association, 
and  the  members  of  the  Commissioner's 
Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
operation  of  section  6045(f)  was  the 
subject  of  a  paper  presented  at  the 
IRPAC  meeting  held  in  Washington, 
DC.,  on  October  28  and  29, 1997,  and 
comments  were  also  received  at  that 
meeting. 

The  proposed  regulations  clarify  that 
there  is  no  threshold  amount  below 
which  reporting  xmder  section  6045(f)  is 
not  required.  Additionally,  payments 
made  to  corporations  engaged  in 
providing  legal  services  are  reportable. 

Several  commentators  asked  whether 
reporting  imder  section  6045(f)  relieves 
the  payor  of  all  other  reporting 
obligations  by  shifting  the  reporting 
obligations  to  the  attorney.  The 
proposed  regulations  do  not  adopt  this 
approach.  Section  6045  imposes  an 
additional  reporting  requirement  on 
payors  and  does  not  relieve  them  of  any 
other  pre-existing  or  concurrenUy 
existing  reporting  requirement  The 
exception  in  section  6045(f)(2)(B)  is 
limited  to  situations  in  which  the 
amount  of  the  attorney  fee  is  already 
reportable  to  the  attorney  as  income  or 
wages.  The  legislative  history  clearly 
supports  this  determination.  See,  H.R. 
Conf.  Rep.  No.  220, 105th  Cong.,  1st 
Sess.  546  (1997)  and  Joint  Committee  on 
Taxation  Staff,  General  Explanation  of 
Tax  Legislation  Enacted  in  1997, 105th 
Cong.,  1st  Sess.  214-15  (1997). 

Several  commentators  stated  that  in 
certain  situations,  a  gross  proceeds 
payment  is  delivered  to  the  attorney,  but 
the  attorney  is  not  listed  as  a  payee  on 
the  check.  In  some  instances  this  results 
from  the  operation  of  local  law;  in  other 
instances,  attorneys  request  that  their 
names  not  appear  on  the  check.  The 
proposed  regulations  provide  that  when 
a  payment  is  delivered  to  an  attorney, 
even  if  that  attorney  is  not  listed  as  a 
payee,  the  payor  is  required  to  file  an 
information  return  under  section 
6045(f). 


Wherever  possible,  however,  the 
proposed  regulations  provide 
exceptions  to  the  reporting  requirement. 
For  example,  the  proposed  regulations 
provide  for  a  rule  of  administrative 
convenience  if  multiple  attorneys  are 
listed  as  payees.  Generally,  in  those 
situations,  the  payor  is  only  required  to 
report  on  the  attorney  who  receives  the 
payment.  The  IRS  and  Treasury 
Department  continue  to  welcome 
comments  on  whether  additional 
exceptions  to  the  reporting  requirement 
are  appropriate. 

Many  commentators  suggested  that 
Form  1099-B  is  not  the  best  form  for 
reporting  under  section  6045(f).  The 
proposed  regulations  provide  that  the 
information  return  is  made  on  Form 
1099-MISC. 

Several  commentators  asked  the  IRS 
to  define  legal  services.  Some 
commentators  requested  a  narrow 
definition  that  would  exclude  any 
services  that  did  not  require  that  the 
provider  be  an  attorney,  e.g.,  property  or 
financial  management  services. 
However,  those  commentators  also 
stated  that  the  attorney  would  most 
likely  be  collecting  a  fee  for  rendering 
those  services.  The  IRS  and  Treasury 
Department  have  proposed  a  broad 
definition  of  legal  services  that  includes 
any  services  performed  by  or  under  the 
supervision  of  an  attorney. 

One  commentator  asked  whether  the 
attorney's  TIN  must  be  certified.  The 
proposed  regulations  provide  that, 
consistent  with  the  general  rule  under 
sections  6045  and  6041,  the  attorney's 
TIN  need  not  be  certified. 

The  proposed  regulations  clarify  that 
pajrments  of  gross  proceeds  are  subject 
to  backup  withholding  if  the  attorney 
does  not  provide  a  TIN.  This  is 
consistent  with  the  legislative  history 
that  provides: 

Third,  attorneys  are  required  to  promptly 
supply  their  TINS  to  persons  required  to  file 
these  information  reports,  pursuant  to  section 
6109.  Failure  to  do  so  could  result  in  the 
attorney  being  subject  to  penalty  under 
section  6723  and  the  payments  being  subject 
to  backup  withholding  under  section  34()i5. 

H.R.  Conf.  Rep.  No.  220,  at  546  (1997). 

Finally,  all  of  the  examples  in  the 
proposed  regulations  follow  the 
generally  well-established  principle  of 
tax  law  that  the  income  portion  of  a 
plaintiffs  settiement  is  not  reportable 
net  of  the  attorneys  fees.  But,  cf.,  Rev. 
Rul.  80-364,  1980-2  C.B.  294  (Situation 
3  holding  that  the  attorney's  fees  portion 
of  the  settlement  is  a  reimbursement  for 
expenses  incurred  by  the  union  to 
enforce  the  collective  bargaining 
agreement  and  not  includible-  in  the 
gross  income  of  the  individual 
employees),  and  Davis  v.  Commissioner, 
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T.C.M.  1998-248  {following  Cotnam  v. 
Commissioner,  263  F.2d  119  (5th  Cir. 
1959]  for  detenninations  under  Alabama 
law). 

Special  Analjrses 

h  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regiilatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  Chapter  5)  does  not  apply 
to  these  regulations. 

It  is  hereoy  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  facts  that: 
(1)  the  time  required  to  prepare  and  file 
a  Form  1099-MISC  is  minimal 
(ciurently  estimated  at  14  minutes  per 
form);  and  (2)  it  is  not  anticipated  that, 
as  a  result  of  these  regulations,  small 
entities  will  have  to  prepare  and  file 
more  than  a  few,  at  most,  forms  per 
year.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copyine. 

A  public  hearing  has  been  scheduled 
for  September  22, 1999,  beginning  at  10 
a.m.  in  the  IRS  Auditorium  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 


placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  mast  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  8  copies)  by  September  1, 1999.  A 
period  of  10  minutes  will  be  allotted  to 
each  person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  wiU  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  proposed  regulations  is 
A.  Katharine  Jacob  Kiss,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
RegiUations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6041-3,  effective  on 
January  1,  2000,  is  amended  by  revising 
the  first  sentence  of  paragraph  (q)(l)  to 
read  as  follows: 

§1.6041-3    Payments  for  which  no  return 
of  information  i*  requirad  under  section 
6041. 

***** 

(q)*   *   * 

(1)  A  corporation  described  in 
§  1.6049-4(c)(l)(ii)(A),  except  a 
corporation  engaged  in  providing  legal 
services,  and  except  a  corporation 
engaged  in  providing  medical  and 
health  care  services  or  engaged  in  the 
billing  and  collecting  of  payments  in 
respect  to  the  providing  of  medical  and 
health  care  services.  *  *  * 
***** 

Par.  3.  Section  1.6041-3,  ciurentiy  in 
effect  as  of  May  21, 1999,  is  amended 
by  revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 


§  1.6041-3    Payments  for  which  no  return 
of  Information  Is  required  under  section 
6041. 

***** 

(c)  Payments  to  a  corporation,  except 
payments  made  after  December  31, 
1997,  to  a  corporation  engaged  in 
providing  legal  services,  and  except 
payments  made  after  December  31, 
1970,  to  a  corporation  engaged  in 
providing  medical  and  health  care 
services  or  engaged  in  the  billing  and 
collecting  of  payments  in  respect  to  the 
providing  of  medical  and  health  care 
services,  other  than  payments  to — 
***** 

Par.  4.  Section  1.6045-5  is  added  to 
read  as  follows: 

§  1 .6045-5    Information  reporting  on 
payments  to  attorneys. 

(a)  Requirement  of  reporting — (1)  In 
general.  A  person  engaged  in  a  trade  or 
business  that  makes  a  payment  in  the 
course  of  that  trade  or  business  to  an 
attorney  in  connection  with  legal 
services  (whether  or  not  the  services 
were  performed  for  the  payor)  must, 
except  as  provided  in  paragraph  (c)  of 
this  section,  file  an  information  return 
on  Form  1099-MISC,  "Miscellaneous 
Income",  with  the  Internal  Revenue 
Service  for  the  calendar  year  in  which 
the  pa)rment  is  made.  For  the  time  and 
place  of  filing  Form  1099-MISC,  see 
§  1.6041-6.  The  requirements  of  this 
paragraph  (a)(1)  apply  whether  or  not — 

(i)  Payments  to  the  attorney  aggregate 
less  than  $600  for  the  calendar  year; 

(ii)  A  portion  of  a  payment  is  kept  by 
the  attorney  as  compensation  for  legal 
services  rendered;  or 

(iii)  Other  information  returns  are 
reqiured  with  respect  to  some  or  all  of 
a  payment  under  other  applicable 
provisions  of  the  Internal  Revenue  Code 
and  the  regulations  thereunder. 

(2)  Information  required.  The 
information  return  required  imder 
paragraph  (a)(1)  of  this  section  must 
include  the  following  information: 

(i)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  (as  defined 
in  section  7701(a))  of  the  person  making 
the  payment. 

(ii)  The  name,  address,  and  TIN  of  the 
attorney  to  whom  the  payment  was 
made. 

(iii)  The  aggregate  amount  of 
payments  for  the  calendar  year. 

(iv)  Any  other  information  required 
by  Form  1099-MISC  and  its 
instructions. 

(3)  Requirement  to  furnish  statement. 
A  person  required  to  file  an  information 
return  under  paragraph  (a)(1)  of  this 
section  must  furnish  to  the  attorney  a 
written  statement  of  the  information 
required  to  be  shown  on  the  retimi.  This 
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requirement  may  be  met  by  furnishing 
a  copy  of  the  return  to  the  attorney.  The 
written  statement  must  be  furnished  to 
the  attorney  on  or  before  January  31  of 
the  year  following  the  year  in  which  the 
pajrment  was  made. 

(b)  Special  rules — (1)  Check  delivered 
to  non-payee  attorney.  If  a  check  is 
delivered  to  an  attorney  who  is  not  a 
payee,  an  information  return  must  be 
filed  under  paragraph  (a)(1)  of  this 
section  with  respect  to  the  attorney  if, 
under  the  circumstances,  it  is 
reasonable  for  the  payor  to  believe  that 
the  attorney  is  receiving  the  check  in 
connection  with  legal  services. 

(2)  Joint  or  multiple  payees — (i)  Check 
delivered  to  attorney.  Lf  more  than  one 
attorney  is  listed  as  a  payee  on  a  check, 
an  information  return  must  be  filed 
under  paragraph  (a)(1)  of  this  section 
with  respect  to  the  attorney  who 
received  the  check. 

(ii)  Check  delivered  to  non-attomey.  If 
a  check  has  attorney  and  non-attomey 
payees  and  the  check  is  delivered  to  a 
non-attomey,  an  information  retiim 
must  be  filed  under  paragraph  (a)(1)  of 
this  section  with  respect  to  the  first 
listed  attomey. 

(3)  Attomey  required  to  report 
payments  made  to  the  other  attorneys. 
An  attomey  with  respect  to  whom  an 
information  return  is  filed  imder 
paragraph  (b)(1)  or  (2)  of  this  section 
must  file  information  returns,  as 
required  under  this  section,  for 
payments  the  attomey  makes  to  any 
other  attorneys. 

(c)  Exceptions.  A  return  of 
information  is  not  required  under 
paragraph  (a)(1)  of  this  section  with 
respect  to  the  following  payments: 

(1)  Payments  of  wages  or  other 
compensation  paid  to  an  attomey  by  the 
attorney's  employer. 

(2)  Payments  of  compensation  or 
profits  paid  or  distributed  to  its 
individual  partner  by  a  partnership 
engaged  in  providing  legal  services. 

(3)  Pajrments  of  dividends  or 
corporate  earnings  and  profits  paid  to  its 
shareholder  by  a  corporation  engaged  in 
providing  legal  services. 

(4)  Payments  of  income  to  an  attomey 
of  a  fixed  or  determinable  amoimt 
required  to  be  reported  (or  payments 
that  would  be  required  to  be  reported 
were  it  not  for  failing  to  meet  the  dollar 
amount  limitation  contained  in  section 
6041(a))  pursuant  to  section  6041(a)  and 
§1.6041-l(a). 

(5)  Payments  of  the  balance  of  the 
gross  proceeds  made  to  an  attomey  if  a 
payment  described  in  paragraph  (c)(4)  of 
this  section  is  made. 

(6)  Payments  made  to  a  foreign 
attomey,  if  the  foreign  attomey  can 


clearly  demonstrate  that  the  attomey  is 
not  subject  to  U.S.  tax. 

(d)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Attomey  means  a  person  engaged 
in  the  practice  of  law,  whether  as  a  sole 
proprietor,  partnership,  corporation,  or 
joint  venture. 

(2)  Legal  services  means  all  services 
performed  by,  or  under  the  supervision 
of,  an  attomey. 

(e)  Attomey  to  furnish  TIN.  A  payor 
that  is  required  to  make  an  information 
return  under  this  section  must  solicit  a 
TIN  from  the  attomey  at  or  before  the 
time  the  payor  pays  gross  proceeds  to 
the  attomey.  Any  attomey  whose  TIN  is 
solicited  must  furnish  the  TIN  to  the 
payor,  but  is  not  required  to  certify  that 
the  TIN  is  correct.  Except  as  otherwise 
provided  under  section  3406,  if  the 
attomey  does  not  furnish  the  attorney's 
TIN,  the  payment  is  subject  to  backup 
withholding. 

(f)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  2.  A,  a  plaintiff  in  a  suit  for  lost 
wages  against  T,  is  represented  by  attorney  B. 
A  settles  her  suit  for  $300,000.  Payment  is 
made  by  a  check  payable  jointly  to  A  and  B. 
T  does  not  know  the  amount  of  the  attomey 
fee.  B  retains  $100,000  and  disburses  the 
remaining  $200,000  net  proceeds  to  A.  T 
must  file  a  Form  W-2  for  $300,000  with 
respect  to  A  under  section  6051.  T  must  also 
file  a  Form  1099-MISC  with  respect  to  B  for 
$300,000  (see  paragraph  (a)(l)(iii)  of  this 
section). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  T  knows  that  the 
attomey  fee  is  one-third  of  the  settlement 
amount,  or  $100,000.  T  must  file  a  Form  W- 
2  for  $300,000  with  respect  to  A  under 
section  6051.  T  must  also  file  a  Form  1099- 
MISC  with  respect  to  B  for  $100,000  under 
section  6041.  T  is  not  required  to  file  an 
information  return  with  respect  to  B  for 
$200,000  (the  balance  of  the  gross  proceeds) 
because  of  the  exception  provided  in 
paragraph  (c)(5)  of  this  section. 

Example  3.  C,  a  plaintiff  in  a  suit  for 
physical  personal  injury  against  V,  is 
represented  by  attomey  D.  C  settles  his  suit 
.for  damages  that  are  excludable  from  C's 
gross  income  imder  section  104(a)(2).  The 
settlement  check  is  payable  jointly  to  C  and 
D.  V  does  not  know  the  amount  of  the 
attorney  fee.  V  must  file  a  return  of 
information  with  respect  to  D  under 
paragraph  (a)(1)  of  this  section.  V  is  not 
required  to  file  a  return  of  information  with 
respect  to  C  under  section  6041  because  the 
settlement  amount  is  excludable  from  C's 
income  under  section  104(a)(2). 

Example  4.  W,  a  defendant  in  a  suit  for 
wrongful  injury,  knows  that  D,  the  plaintiff, 
has  been  represented  by  attomey  E 
throughout  the  proceeding.  State  O,  where 
the  suit  is  brought,  mandates  that  certain 
benefits  and  settlement  awards  be  made 
payable  to  the  claimant  only.  W  makes  a 


check  payable  solely  to  D  and  delivers  the 
payment  to  E's  office.  W  has  made  a  payment 
to  an  attomey  (see  paragraph  (b)(1)  of  this 
section)  and  must  file  a  return  of  information 
under  paragraph  (a)  of  this  section.. 

Example  5.  X,  a  defendant  in  a  suit  for  lost 
wages,  reasonably  believes  that  F,  the 
plaintiff,  has  been  represented  by  attomey  G 
throughout  the  proceeding  as  evidenced  by 
filings  and  correspondence  signed  by  G.  X 
makes  a  check  for  damages  payable  solely  to 
F  and  deUvers  it  to  G's  office.  X  has  made 
a  payment  to  an  attomey  (see  paragraph 
(b)(1)  of  this  section)  and  must  file  a  return 
of  information  under  paragraph  (a)  of  this 
section. 

Example  6.  Y,  a  defendant  in  a  suit,  makes 
a  payment  of  the  gross  proceeds  of  the 
amount  awarded  under  the  suit  to  the 
plaintiffs  attomeys,  H,  I,  and  J.  H,  I,  and  J 
are  not  related  parties.  The  payment  is 
delivered  to  J's  office.  J  deposits  the  monies 
into  her  trust  account  and  pays  H  and  I  their 
respective  shares.  Y  must  file  a  return  of 
information  with  respect  to  J  (see  paragraph 
(b)(2)(i)  of  this  section).  J  must  file  a  return 
of  information  with  respect  to  H  and  I  (see 
paragraph  (b)(3)  of  this  section). 

(g)  Cross  reference  to  penalties.  See 
the  following  sections  regarding 
penalties  for  failure  to  comply  with  the 
requirements  of  section  6045(f)  and  this 
section: 

(1)  Section  6721  for  failure  to  file  a 
correct  information  return. 

(2)  Section  6722  for  failure  to  furnish 
a  correct  payee  statement. 

(3)  Section  6723  for  fiailure  to  comply 
with  other  information  reporting 
requirements  (including  the 
requirement  to  furnish  a  TIN). 

(4)  Section  7203  for  willful  failure  to 
supply  information  (including  a 
taxpayer  identification  number). 

(h)  Effective  date.  The  rules  in  this 
section  apply  to  payments  made  after 
December  31, 1999. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-12662  Filed  5-20-99;  8:45  am] 

BtUMQ  CODE  4S3&-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN2900-AJ07 

Medication  Prescribing  Authority 

agency:  Department  of  Veterans  Afliairs. 
ACTION:  Proposed  rule;  withdrawal. 

StiMMARY:  This  doctiment  withdraws  our 
proposal  to  amend  our  medical 
regulations  concerning  the  prescribing 
of  medications  which  was  published  in 
the  Federal  Register  on  May  4, 1999  (64 
FR  23812).  We  proposed  to  change  the 
regulations  by  stating  that  health  care 
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professionals,  other  than  physicians,  are 
able  to  prescribe  medications  as 
authorized  by  VA  and  to  conduct  the 
necessary  medication  reviews.  We  also 
proposed  to  amend  the  regulations  to 
allow  for  VA  health  care  professionals 
to  issue  prescriptions  by  electronic 
means  in  addition  to  ordering 
prescriptions  by  telephone.  We  have 
decided  that  we  should  reconsider 
issues  raised  in  the  proposal  and  intend 
to  publish  a  new  proposal  with 
clarifications. 

FOR  FURmER  INFORMATION  CONTACT: 
Thomas  V.  Holohan,  M.D.,  FACP,  Chief 
Patient  Care  Services  Officer  (11), 
Veterans  Health  Administration,  202- 
273-8474.  (This  is  not  a  toll-free 
number.) 

Approved:  May  17,  1999. 
Togo  D.  West,  Jr., 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  99-12880  Filed  5-20-99;  8:45  am] 

BHXINQCOOE  8320-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  81 

[ICY-9917;  IN92-1;  FRL-6346-3] 

Clean  Air  Act  Reclassification  or 
Extension  of  Attainment  Date, 
Kentucky  and  Indiana;  Louisville 
Nonattainntent  Area;  Ozone 

agency:  Environmental  Protection 
Agency  (EPA).    . 
ACTION:  Proposed  rule.- 

SUMMARY:  EPA  proposes  to  find  that  the 
Louisville  moderate  ozone 
nonattainment  area  (Louisville  area)  has 
failed  to  attain  the  one-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  by  its  applicable  attainment 
date.  If  EPA  takes  final  action  on  this 
finding,  the  Louisville  area  would  be 
reclassified  as  a  serious  nonattainment 
area.  The  Louisville  area  consists  of 
Jefferson  County  and  portions  of  Bullitt 
and  Oldham  Counties  in  Kentucky,  and 
Clark  and  Floyd  Counties  in  Indiana. 
However,  EPA  is  also  proposing  to 
extend  the  Louisville  area's  attainment 
date,  if  Kentucky  and  Indiana  meet  the 
criteria  of  EPA's  July  16. 1998 
attainment  date  extension  policy.  The 
extension  policy  provides  that  a 
nonattainment  area,  such  as  the 
Louisville  area,  may  be  eligible  for  an 
attainment  date  extension  if  it  meets 
certain  conditions.  The  extension  policy 
applies  where  pollution  frt>m  upwind 
areas  interferes  with  the  ability  of  a 
downwind  area  to  demonstrate 
attainment  with  the  one-hour  ozone 


standard  by  the  dates  prescribed  in  the 
CAA.  Kentucky  and  Indiana  are  working 
together  to  comply  with  the  conditions 
for  receiving  an  extension.  If  Kentucky 
and  Indiana  make  submittals  in 
response  to  the  extension  policy,  EPA 
will  address  the  adequacy  of  those 
submittals  in  a  subsequent 
supplemental  proposal.  If  the  submittals 
meet  the  criteria  for  an  extension,  the 
attainment  date  for  the  LouisviUe  area 
wiU  be  extended,  and  the  area  will  not 
be  reclassified.  EPA  does  not  intend  to 
take  final  action  on  reclassification  of 
the  Louisville  area  prior  to  aUowing  the 
area  an  opportunity  to  qualify  for  an 
attainment  date  extension  under  the 
extension  policy. 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Kay  Prince,  Section  Chief, 
Regulatory  Planning  Section,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Atlanta,  GA,  30303;  or  to  J.  Elmer 
Bortzer,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago,  IL 
60604. 

Copies  of  the  Louisville  area 
monitored  air  quality  data  analyses, 
guidance  on  extension  of  attainment 
dates  in  downwind  transport  areas,  state 
submittals  requesting  attainment  date 
extension,  and  other  relevant 
documents  used  in  support  of  this 
proposal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  U.S.  Environmental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  61  Forsyth  Street, 
Atlanta,  GA,  30303;  U.S.  Environmental 
Protection  Agency,  Region  5,  Air 
Programs  Branch,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604;  and  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 

Prince,  EPA  Region  4,  (404)  562-9026, 
Karla  McCorkle,  EPA  Region  4,  (404) 
562-9043,  or  Jay  Bortzer,  EPA  Region  5, 
(312) 886-1430. 

SUPPLEMENTARY  INFORMATION:  The 
supplemental  information  is  organized 
in  the  following  order: 

I.  What  action  is  being  taken  in  this 

document? 

II.  What  are  the  National  Ambient  Air 

Quality  Standards? 

III.  What  is  the  NAAQS  for  ozone? 
rV.  What  is  the  Louisville  ozone 

nonattainment  area? 


V.  Why  is  EPA  proposing  to  reclassify  the 

Louisville  area? 

VI.  What  is  EPA's  new  poUcy  regarding 

extension  of  attainment  dates  for 

downwind  transport  areas? 
Vn.  Is  the  Louisville  area  eligible  for  an 

attainment  date  extension  under  the 

extension  policy? 
Vni.  What  progress  has  been  made  by 

Kentuclcy  and  Indiana  to  meet  the 

extension  poUcy  so  that  an  attainment 

date  extension  can  be  obtained? 

IX.  What  actions  have  Kentucky  and  Indiana 

taken  to  improve  air  quality  in  the 
Louisville  area? 

X.  If  EPA  finalizes  its  proposed  rulemaking 

reclassifying  the  Louisville  area,  what 
would  be  the  area's  new  classification? 

XI.  If  the  LouisviUe  area  is  reclassified  to 

serious,  when  would  it  be  required  to 

attain  the  standard? 
Xn.  When  will  EPA  make  a  final  decision  on 

whether  to  reclassify  or  grant  an 

extension  to  the  Louisville  area? 
XIII.Administrative  Requirements. 

I.  What  ActioD  Is  Being  Taken  in  This 
Document? 

EPA  is  proposing  to  find  that  the 
Louisville  area  has  failed  to  attain  the 
one-hour  ozone  NAAQS  by  the 
November  15, 1996,  attainment  deadline 
prescribed  under  the  CAA  for  moderate 
ozone  nonattainment  areas,  or  by  the 
November  15, 1997  extended  deadline 
granted  to  the  Louisville  area  under 
Section  181  (a)(5)  of  the  CAA.  EPA's 
authority  to  make  this  finding  is 
discussed  under  section  18lCb)(2)  of  the 
CAA.  Section  181(b)(2)  explains  EPA's 
responsibility  to  determine  whether  an 
area  has  attained  the  one-hour  ozone 
standard,  and  its  duty  to  reclassify  the 
area  if  necessary.  If  H'A  finalizes  this 
finding,  the  Louisville  area  will  be 
reclassified  by  operation  of  law  from 
moderate  nonattainment  to  serious 
nonattainment. 

Alternatively,  EPA  is  also  proposing 
to  extend  the  Louisville  area's 
attainment  date,  provided  that  Kentucky 
and  Indiana  submit  State 
Implementation  Plans  (SIPs)  pursuant  to 
EPA's  July  16, 1998  policy,  entitied 
"Guidance  on  Extension  of  Air  Quality 
Attainment  Dates  for  Downwind 
Transport  Areas"  (Richard  D.  Wilson, 
Acting  Assistant  Administrator  for  Air 
and  Radiation)  by  November  15, 1999. 
If  the  States  meet  the  extension  policy 
criteria  and  EPA  proposes  to  approve 
the  States'  submittals,  then  a  specific 
extended  attainment  date  will  be 
proposed  in  the  same  notice.  EPA  will 
take  final  action  on  the  new  attainment 
date  at  the  time  it  takes  final  action  on 
the  attainment  demonstration  and  the 
other  necessary  submittals.  However,  if 
Kentucky  and  Indiana  fail  to  meet  the 
criteria  of  the  extension  policy,  EPA 
will  finalize  this  proposed  finding  of 
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failure  to  attain,  and  the  Louisville  area 
will  be  reclassified  to  a  serious  ozone 
nonattainmeut  area. 

EPA  believes  that  this  approach  is 
reasonable  since  it  (1)  ensures  that  the 
local  control  measures  mandated  by  the 
CAA  for  moderate  nonattainment  areas, 
such  as  Volatile  Organic  Compoimd 
(VCX:)  and  Nitrogen  Oxides  (NOx) 
Reasonably  Available  Control 
Technology  (RACT),  are  achieved;  (2) 
takes  into  consideration  the  transport  of 
pollutants  into  the  Louisville  area 
which  impair  the  ability  of  the  area  to 
meet  the  air  quality  standards;  and  (3) 
harmonizes  the  Louisville  area 
attainment  date  with  the  schedule  for 


emissions  reductions  in  upwind  areas 
associated  with  the  NOx  SIP  call. 

n.  What  Are  the  National  Ambient  Air 
Quality  Standards? 

Since  the  CAA's  inception  in  1970, 
EPA  has  set  NAAQS  for  six  common  air 
pollutants:  carbon  monoxide,  lead, 
nitrogen  dioxide,  ozone,  particulate 
matter,  and  sulfur  dioxide.  For  these 
common  air  pollutants  there  are  two 
types  of  pollution  limits  referred  to  as 
the  primary  and  secondary  standard. 
The  primary  standard  is  based  on  health 
effects;  and  the  secondary  standard  is 
based  on  environmental  effects  such  as 
damage  to  property,  plants,  and 


visibility.  The  CAA  requires  these 
standards  be  set  at  levels  that  protect 
public  health  and  welfare  with  an 
adequate  margin  of  safety.  These 
standards  allow  the  American  people  to 
assess  whether  or  not  the  air  quality  in 
their  communities  is  healthful.  Also,  the 
NAAQS  present  state  and  local 
governments  with  the  air  quality  levels 
they  must  meet  to  achieve  clean  air. 

m.  What  Is  the  NAAQS  Sor  Ozone? 

The  NAAQS  for  ozone  is  expressed  in 
two  forms  which  are  referred  to  as  the 
one-hour  and  eight-hour  standards. 
Table  1  summarizes  the  ozone 
standards. 


Table  1.— Summary  of  Ozone  Standards 


Standard 


1-hour , 
84K)ur. 


Value 

(parts  per 

million) 


0.12 
0.08 


Type 


Primary  and  secondary 
Primary  and  secondary 


Method  of  compliance 


Concentration  of  ozone  monitored  in  ambient  air  must  not  exceed  standard 
value,  on  average,  more  than  one  day  per  year  over  any  3-year  period. 

The  3-year  average  of  the  annual  fourth  highest  daily  maximum  8-hour  aver- 
age ozone  concentration  measured  at  each  monitor  within  an  area  must  be 
equal  to  or  below  the  standard  value. 


The  one-hoiu  ozone  standard  of  0.12 
ppm  has  existed  since  1979.  The  eight- 
hoiu-  ozone  standard,  which  replaces  the 
one-hour  standard,  was  adopted  by  EPA 
on  July  18, 1997  (62  FR  38856). 
However,  the  one-hour  ozone  standard 
continues  to  apply  for  existing 
nonattainment  areas  until  such  time  as 
EPA  determines  that  the  area  has 
attained  the  one-hoiu  ozone  standard 
(40  CFR  50.9(b)).  The  one-hour  standard 
continues  to  apply  to  the  Louisville  area 
and  it  is  the  classification  of  the 
Louisville  area  relative  to  the  one-hour 
ozone  standard  that  is  addressed  in  this 
document. 

IV.  What  Is  the  Louisville  Ozone 
Nonattainment  Area? 

The  Louisville  ozone  nonattainment 
area  is  an  interstate  area  which  includes 


counties  in  both  Kentucky  and  Indiana 
as  follows:  Jefferson  County  and 
portions  of  Bullitt  and  Oldham  Coimties 
in  Kentucky;  and  Clark  and  Floyd 
Coimties  in  Indiana. 

Under  section  107(d)(1)(C)  of  the 
CAA,  each  area  that  EPA  designated 
nonattainment  for  the  one-hour  ozone 
standard  prior  to  enactment  of  the  1990 
CAA  amendments,  such  as  the 
Louisville  area,  retained  its 
nonattainment  designation  by  operation 
of  law  upon  enactment  of  the  1990 
amendments.  Under  section  181(a)  of 
the  Act,  each  ozone  nonattainment  area 
was  also  classified  by  operation  of  law 
as  "marginal,"  "moderate,"  "serious," 
"severe,"  or  "extreme,"  depending  on 
the  severity  of  the  area's  air  quali^ 
problem.  The  design  value  for  a 


nonattaiiunent  area,  which  characterizes 
the  severity  of  the  area's  air  quality 
problem,  is  represented  by  the  highest 
design  value  at  any  individual  ozone 
monitoring  site.  The  design  value  of  a 
monitoring  site  is  the  fourth  highest 
one-hour  daily  maximum  ozone  value 
recorded  in  a  given  three-year  period 
with  complete  monitoring  data.  Table  2 
provides  the  design  value  ranges  for 
each  nonattainment  classification. 
Ozone  nonattainment  areas  with  design 
values  between  0.138  and  0.160  ppm 
were  classified  as  moderate,  such  as  the 
Louisville  area  which  had  a  design 
value  of  0.149  ppm  in  1989.  These 
nonattainment  designations  and 
classifications  were  codified  in  40  CFR 
part  81  (see  56  FR  56694,  November  6, 
1991). 


Table  2.— Ozone  Nonattainment  Classifications 


Area  class 

Marginal  

Moderate 

Serious 

Severe 

Extreme 


Design  value  (ppm) 


Attainment  data 


0.121  up  to  0.138 
0.138  up  to  0.160 
0.160  up  to  0.180 
0.180  up  to  0.280 
0.280  and  atx}ve  . 


November  15,  1993. 
November  15,  1996. 
Novemtwr  15,  1999. 
Novemt>er  15,  2005. 
November  15,  2010. 
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Under  section  182(b)(1)(A)  of  the 
CAA,  states  containing  areas  that  were 
classified  as  moderate  nonattainment 
were  required  to  submit  SIPs  to  provide 
for  certain  controls,  to  show  progress 
toward  attainment,  and  to  provide  for 
attainment  of  the  ozone  standard  no 
later  than  November  15, 1996.  Moderate 
area  SIP  requirements  are  found 
primarily  in  section  182(b)  of  the  CAA. 

V.  Why  Is  EPA  Proposing  To  Reclassify 
the  Louisville  Area? 

In  regard  to  reclassification  for  failure 
to  attain,  section  181(b)(2)(A)  of  the  Act 
provides  that: 

Within  6  months  following  the 
applicable  attainment  date  (including 
any  extension  thereof)  for  an  ozone 
nonattainment  area,  the  Administrator 
shall  determine,  based  on  the  area's 
design  value  (as  of  the  attainment  date), 
whether  the  area  attained  the  standard 
by  that  date.  Except  for  any  Severe  or 
Extreme  area,  any  area  that  the 
Administrator  finds  has  not  attained  the 
standard  by  that  date  shall  be 
reclassified  by  operation  of  law  in 
accordance  with  table  1  of  subsection  (a) 
to  the  higher  of— 

(i)  the  next  higher  classification  for 
the  area,  or 

(ii)  the  classification  applicable  to  the 
area's  design  value  as  determined  at  the 
time  of  the  notice  required  imder 
subparagraph  (B). 


No  area  shall  be  reclassified  as  Extreme 
under  clause  (ii). 

Furthermore,  section  181(b)(2)(B)  of 
the  CAA  provides  that: 

The  A(uninistrator  shall  publish  a 
notice  in  the  Federal  Register,  no  later 
than  6  months  following  the  attainment 
date,  identifying  each  area  that  the 
Administrator  has  determined  under 
subparagraph  (A)  as  having  failed  to 
attain  and  identifying  the 
reclassification,  if  any,  described  under 
subparagraph  (A). 

Table  3  lists  the  number  of  days  when 
ambient  ozone  concentrations  exceeded 
the  one-hoiu-  ozone  standard  and  the 
average  niunber  of  expected 
exceedances  at  each  monitoring  site  in 
the  Louisville  area  for  the  period  1994- 
1996.  The  ozone  design  value  for  each 
monitor  is  also  listed.  Note  that  the 
average  niunber  of  expected 
exceedances  per  year  is  not  always 
equal  to  the  average  niunber  of  days 
with  measured  ozone  above  the 
standard.  Expected  exceedance 
calculations  take  missing  data  into 
accoimt.  If  a  monitor  does  not  collect  a 
complete  set  of  valid  data  over  its 
monitored  period,  fractional  "expected 
exceedances"  are  added  to  account  for 
ozone  exceedances  that,  statistically, 
could  have  occurred  during  periods  of 
missing  data  within  high  ozone 
episodes.  The  three  year  average 
number  of  expected  exceedances  is  used 


to  determine  attainment  of  the  ozone 
standard.  See  40  CFR  50.9(a).  Table  3 
shows  that  for  1994-1996,  one 
monitoring  site  in  the  Louisville  area 
averaged  more  than  one  exceedance  day 
per  year;  therefore,  the  area  did  not 
attain  the  standard  by  November  15, 
1996. 

Section  181(a)(5)  of  the  CAA  states 
that  an  area  may  be  eligible  for  up  to 
two  one-year  extensions  if  "no  more 
than  one  exceedance  of  the  NAAQS 
level  for  ozone  has  occurred  in  the  area 
in  the  year  preceding  the  extension 
year."  On  October  23, 1997,  EPA 
determined  that  LouisviUe  qualified  for 
a  one-year  extension  of  the  attainment 
date  to  November  15, 1997  (See  62  PR 
55173).  Table  4  shows  the  ozone  data 
for  1995-1997.  During  this  period,  two 
monitoring  sites  in  the  Louisville  area 
averaged  more  than  one  exceedance  per 
year,  and  the  area's  design  value  was 
greater  than  the  ozone  standard. 
Because  there  were  multiple 
exceedances  at  two  monitors  diuing  the 
1997  ozone  season,  the  Louisville  area 
was  not  eligible  for  a  second  one-year 
extension  under  Section  181(a)(5),  and 
the  states  did  not  request  an  extension. 
Therefore,  in  this  notice,  pursuant  to 
section  181(b)(2)(B)  of  the  CAA,  EPA 
proposes  to  find  that  the  Louisville  area 
did  not  attain  the  1-hour  standard  by  its 
applicable  attainment  date. 


Table  3.— Air  Quality  Monitoring  Data  for  the  Louisville  Nonattainment  Area  (1994-1996) 


Stte 


Kentucky  Sites  (County): 

Buckner  (Otdham)  

WLKY-TV  (Jefferson)  . 

Watson  (Jefferson)  ..... 

Brentlinger  (Jefferson) 

Shepherdsville  (Bullrtt) 
Indiana  Sites  (County): 

Cfiarlestown  (Clark)  .... 

New  Albany  (Ftoyd)"  .. 


AIRS  site  ID 


21-185-0004 
21-111-1021 
21-111-0051 
21-111-0027 
21-029-0006 

18-019-0003 
18-043-1004 


Number  of 

days  over 

standard 

(1994-1996) 


Average  num- 
ber of  expected 
exceedance 
days  per  year 


0 

0.37 

1 

0.33 

0 

•1.67 
1 


Site  design 
value  (ppm) 


0.109 

0.12 

0.119 

0.109 

0.115 

0.132 
0.115 


•Values  over  1.05  represent  a  violation  of  tf>e  1-hour  ozone  standard. 

"This  site  becanw  operational  in  1995;  the  data  recorded  is  for  1995-1996  only.  The  design  value  is  cateuiated  from  two  years  of  data  rather 
man  three  years. 

Table  4.— Air  Quality  Monitoring  Data  for  the  Louisville  Nonattainment  Area  (1995-1997) 


Site 


Kentucky  Sites  (County): 
Buckner  (OMham)  ....„ 
WLKY-TV  (Jefferson) . 

Watson  (Jefferson)  

Brentlinger  (Jefferson) 
Shepherdsville  (Bullitt) 

Indiana  Sites  (County): 
Charlestown  (Clark)  .... 


AIRS  site  ID 


21-185-0004 
21-111-1021 
21-111-0051 
21-111-0027 
21-029-0006 

18-019-0003 


Number  of 

days  over 

standard 

(1995-1997) 


Average  num- 
ber of  expected 
exceedance 
days  per  year 


0.7 

0.37 

0.67 

0.67 

0.4 

•1.73 


Site  design 
value 
(ppm) 


0.109 

0.12 

0.12 

0.111 

0.116 

0.125 
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Table  4.— Air  Quality  Monitoring  Data  for  the  Louisville  Nonattainment  Area  (1995-1997)— Continued^ 

SHS 

AIRS  site  10 

Number  of 

days  over 

standard 

(1995-1997) 

Average  num- 
ber of  expected 
exceedance 
days  per  year 

Site  design 
value 
(PPm) 

New  Albany  (Royd)  

18-04^-1004 

4 

•1.33 

0.125 

■Values  over  1 .05  represent  a  violation  of  the  1-hour  ozone  standard. 

A  complete  listing  of  the  ozone  exceedances  for  each  monitoring  site,  as  well  as  EPA's  calculations  of  the  design 
values,  can  be  found  in  the  docket  file  for  this  action. 

Table  5  is  provided  to  show  expected  exceedance  days  per  year  for  1995  through  1998.  Due  to  measiu«d  ozone 
exceedances  at  one  monitor,  the  Louisville  area  was  again  unable  to  attain  the  standard  for  the  period  1996-1998. 

Table  5.— Air  Quality  Monitoring  Data  for  the  Louisville  Nonattainment  Area  (1995-1998) 


Site 


airs  site  ID 


Expected  exceedance  days 


1995 


1996 


1997 


1996 


Site  design  value  (ppm) 


1995-1997     1996-1998 


Kentuci<y  Sites  (County): 

Budcner  (Oldham) 

WLKY-TV  (Jefferson) 
Watson  (Jefferson)  .... 
Brentlinger  (Jefferson) 
Shepherdsvilie  (Bullitt) 

Indiana  Sites  (Ck>unty): 
Chartestown  (Clark)  ... 
New  Alt)any  (Floyd)  ... 


21-185-0004 
21-111-1021 
21-111-0051 
21-111-0027 
21-029-0006 

18-019-0003 
18-043-1004 


0 
0 
1 
1 
0 

2.1 

1 


0 

1.1 

1 

0 

0 

0 

1 


2.1 

0 

0 

1 

1.2 

3.1 
2 


1 
1 
1 
1 
0 

3.2 
2 


0.109 

0.12 

0.12 

0.111 

0.116 

0.125 
0.125 


0.12 

0.121 

0.121 

0.12 

0.111 

0.13 
0.127 


As  discussed  later  in  this  document, 
because  EPA  has  now  interpreted  the 
CAA  to  allow  for  an  extension  of  the 
attainment  date  based  on  an 
vmderstanding  of  transport  data  not 
available  at  the  time  of  Louisville's 
original  attainment  date  and  after  the 
one  year  extended  attainment  date,  EPA 
believes  it  is  fair  to  allow  Kentucky  and 
Indiana  an  opportunity  to  qualify  for 
this  attainment  date  extension  before 
EPA  finalizes  its  finding  of  failure  to 
attain  and  reclassifies  the  Louisville 
area  to  serious  nonattainment. 

This  proposal  details  the  following 
reasons  which  support  EPA's  decision 
to  proceed  in  this  manner: 

1.  EPA  has  concluded  that  this  is  the 
best  way  of  reconciling  the  GAA's 
provisions  with  respect  to  ozone 
transport  with  the  provisions  governing 
graduated  attaiiunent  dates  and  with  the 
reclassification  provisions.  The  CAA 
shows  Congressional  intent  that 
transport  be  considered  when  the 
Agency  acts  to  reclassify  an  area,  and  a 
reluctance  to  subject  an  area  to  greater 
controls  than  necessary  to  bring  local 
soiut:es  into  compliance. 

2.  The  Louisville  area  has  been  shown 
to  be  affected  by  ozone  transport  ftom 
upwind  areas. 

3.  The  Louisville  area  is  now 
monitoring  air  quality  that,  were  the 
area  being  newly  classified,  wotild 
entitle  it  to  the  classification  of  a 
marginal  nonattaiiunent  area.  However, 


if  the  LouisvUle  area  is  reclassified  to 
serious  nonattainment,  it  will  be 
required  to  impose  emission  control 
regulations  which  are  normally 
demanded  only  for  areas  monitoring 
much  higher  levels  of  air  pollution. 

4.  Kentucky  and  Indiana  have 
committed  to  submit  an  attainment 
demonstration  by  November  1999, 
which  includes  all  the  local  control 
measures  required  under  the  CAA  for 
moderate  nonattaiiunent  areas, 
demonstrating  attainment  by  the  date 
when  upwind  controls  are  expected  to 
be  implemented. 

Fiuthermore,  EPA's  proposal  for  an 
extension  date  is  balanced  by  EPA's 
action  in  moving  forward  with  the 
process  of  reclassification  in  the  event 
that  the  States  do  not  meet  the  criteria 
for  an  extension.  . 

VI.  What  Is  EPA's  New  Policy  ' 
Regarding  Extension  of  Attainment 
Dates  for  Downwind  Transport  Areas? 

A  number  of  areas  in  the  country  that 
have  been  classified  as  "moderate"  or 
"serious"  are  affected  by  pollutants  that 
have  traveled  downwind  itom  other 
areas.  For  these  downwind  areas, 
transport  of  pollutants  bora  upwind 
areas  has  interfered  with  their  ability  to 
meet  the  ozone  standard  by  the  dates 
prescribed  by  the  CAA.  As  a  result, 
many  of  these  areas,  such  as  the 
Louisville  area,  find  themselves  focing 
the  prospect  of  being  reclassified  to  a 


higher  classification  (e.g.,  from 
"moderate"  to  "serious")  for  Mling  to 
meet  the  ozone  standard  by  the 
specified  date. 

For  some  time,  EPA  has  recognized 
that  pollutant  transport  can  impair  an 
{irea's  ability  to  meet  air  quality 
standards.  As  a  result,  in  March  1995  a 
collaborative,  Federal-state  process  to 
assess  the  ozone  transport  problem  was 
begun.  Through  a  two-year  effort  known 
as  the  Ozone  Transport  Assessment 
Group  (OTAG).  EPA  worked  in 
partnership  with  the  37  easternmost 
states  and  the  District  of  Colimibia, 
industry  representatives,  academia,  and 
environmental  groups  to  develop 
recommended  strategies  to  address 
transport  of  ozone-forming  pollutants 
across  state  boundaries. 

On  November  7, 1997,  EPA  acted  on 
OTAG's  recommendations  and  issued  a 
proposal  (the  proposed  NOx  SIP  call,  62 
FR  60318)  requiring  22  states  and  the 
District  of  Columbia  to  submit  state 
implementation  plans  addressing  the 
regional  transport  of  ozone.  These  state 
implementation  plans,  or  SiPs,  will 
decrease  the  transport  of  ozone  across 
state  boimdaries  in  the  eastern  half  of 
the  United  States  by  reducing  emissions 
of  NOx  (a  precursor  to  ozone  formation). 
E^A  took  final  action  on  the  NOx  SIP 
call  on  October  27, 1998  (63  FR  57356). 
EPA  expects  that  the  final  NOx  SIP  call 
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will  assist  many  areas  in  attaining  the 
one-hour  ozone  standard. 

On  July  16, 1998,  in  consideration  of 
these  factors  and  the  realization  that 
many  areas  are  unable  to  meet  the  CAA 
mandated  attainment  dates  due  to 
transport,  EPA  issued  the  extension 
policy.  In  this  policy  the  attainment 
date  for  an  area  may  be  extended 
provided  that  the  following  criteria  are 
met:  (1)  the  area  must  be  identified  as 
a  downwind  area  affected  by  transport 
from  either  an  upwind  area  in  the  same 
state  with  a  later  attainment  date  or  an 
upwind  area  in  another  state  that 
significantly  contributes  to  downwind 
nonattainment  (by  "affected  by 
transport,"  EPA  means  an  area  whose 
air  quality  is  affected  by  transport  from 
an  upwind  area  to  a  degree  that  affects 
the  area's  ability  to  attain);  (2)  an 
approvable  attainment  demonstration 
must  be  submitted  with  any  necessary, 
adopted  local  measures  and  with  an 
attainment  date  that  shows  that  it  will 
attain  the  one-hour  standard  no  later 
than  the  date  that  the  reductions  are 
expected  &t)m  upwind  areas  under  the 
final  NOx  SIP  call  and/or  the  statutory 
attainment  date  for  upwind 
nonattainjnent  areas,  i.e.,  assuming  the 
boimdary  conditions  reflecting  those 
upwind  reductions;  (3)  the  area  has 
adopted  all  applicable  local  measures 
required  under  the  area's  current 
classification  and  any  additional 
measures  necessary  to  demonstrate 
attaiimient,  assuming  the  reductions 
occur  as  required  in  the  upwind  areas; 
and  (4)  the  area  must  provide  that  it  will 
implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved. 

EPA  contemplates  that  when  it  acts  to 
approve  such  an  area's  attainment 
demonstration,  it  will,  as  necessary, 
extend  that  area's  attainment  date  to  a 
date  appropriate  for  that  area  in  light  of 
the  schedule  for  achieving  the  necessary 
upwind  reductions.  The  area  would  no 
longer  be  subject  to  reclassification  for 
failiue  to  attain  by  its  original 
attainment  date  imder  section  181(b)(2). 

Vn.  Is  the  Louisville  Area  Eligible  for 
an  Attainment  Date  Extension  Under 
the  Extension  Policy? 

EPA  believes  that  the  Louisville  area 
is  affected  by  upwind  transport.  In  fact, 
according  to  the  final  NOx  SEP  call,  the 
Louisville  area  is  affected  by  transport 
of  pollutants  from  upwind  areas  to  an 
extent  that  the  area's  ability  to  meet  the 
one-hour  ozone  standard  is  impaired. 
Therefore,  EPA  believes  that  the  first  df 
the  transport  criteria  is  satisfied. 
However,  before  the  Louisville  area  can 


qualify  for  an  attainment  date  extension 
under  the  extension  policy,  the 
remainder  of  the  criteria  specified  in  the 
extension  policy  must  be  met. 

hi  October  1998,  EPA  notified  the 
Governors  of  Kentucky  and  Indiana  of 
the  availability  of  the  extension  policy. 
EPA  also  requested  that,  if  they  wished 
to  demonstrate  their  eligibility  for  the 
extension  policy,  the  Governors  respond 
to  EPA  with  a  letter  conmaittlng  their 
respective  States  to  meet  the 
requirements  necessary  to  qualify  for  an 
attaimnent  date  extension  imder  the 
policy  by  November  15, 1999. 

On  December  3, 1998,  Kentucky 
submitted  a  letter  to  EPA  providing  a 
commitment  to  meet  the  requirements 
of  the  extension  policy.  Similarly,  on 
December  19, 1998,  Indiana  submitted  a 
letter  to  EPA  providing  a  commitment  to 
meet  the  requirements  of  the  extension 
policy.  (EPA's  letters  notifying  the 
Kentucky  and  Indiana  Governors  of  the 
extension  policy,  and  their  respective 
responses,  are  included  in  the  docket  for 
this  rulemaking.) 

EPA's  review  of  the  Attainment 
Demonstration  SIP  for  the  LouisvUle 
area  indicates  that  Kentucky  and 
Indiana  must  submit  the  following  in 
order  to  meet  the  requirements  set  forth 
in  the  extension  policy: 

1.  A  technical  analysis  establishing 
the  influence  of  transport  on  ozone 
levels  within  the  Louisville  area.  This 
requirement  can  be  met  by  citing  the 
analysis  contained  in  EPA's 
aforementioned  NOx  SIP  call; 

2.  Regulations  or  negative 
declarations  addressing  certain  GAA 
requirements  for  the  Indiana  portion  of 
the  Louisville  area  including:  (a) 
Synthetic  Organic  Chemical 
Manufactiuing  Industry  (SOCMI) 
distillation;  (b)  SOCMI  reactors;  (c) 
Lithography;  (d)  Batch  processes;  (e) 
Industrial  wastewater  treatment;  (f) 
Business  plastics;  (g)  Cleanup  solvents; 
and  (h)  Aerospace  coatings; 

3.  Source  specific  reasonably 
available  control  technology  (NOx 
RACT)  measures  for  the  Kentucky 
portion  of  the  Louisville  area;  and 

4.  A  revised  attainment  demonstration 
meeting  the  criteria  set  forth  in  the 
extension  policy. 

In  addition,  the  States  must  submit 
SIP  revisions  addressing  any  other  local 
control  measures  necessary  for 
attaiimient.  All  measures  must  also  be 
implemented  in  accordance  with  the 
time  frames  set  forth  in  the  extension 
policy. 


Vm.  What  Progress  Has  Been  Made  by 
Kentucky  and  Indiana  To  Meet  the 
Extension  Policy  so  That  an  Attainment 
Date  Extension  Can  Be  Obtained? 

Kentucky  and  Indiana  have  already 
done  extensive  work  toward  meeting  the 
extension  policy.  Several  major  portions 
of  the  extension  policy  have  already 
been  satisfied,  and  Kentucky  and 
Indiana  have  already  made  substantial 
progress  toward  compliance  with  the 
criteria  for  obtaining  an  attainment  date 
extension. 

Regarding  the  first  item,  EPA  believes 
that  Kentucky  and  Indiana  can  establish 
the  influence  of  transport  on  ozone 
levels  within  the  Louisville  area  by 
citing  the  ansdysis  contained  in  EPA's 
NOx  SIP  call. 

Regarding  the  second  item,  Indiana  is 
reviewing  the  source  inventory  for  Clark 
and  Floyd  Counties.  Indiana  has 
committed  to  either  develop  RACT 
regulations  if  those  source  categories 
exist  in  Clark  and  Floyd  Coimties,  or 
make  a  formal  declaration  that  no 
subject  sources  of  the  category  exist  in 
the  two  counties.  Kentuc)^  has  already 
met  the  VOC  RACT  requirements. 

Regarding  the  third  item,  the  Air 
Pollution  Control  District  of  Jefferson 
County,  Kentucky  has  developed  and  is 
currently  adopting  a  NOx  RACT 
regulation  that  requires  Jefferson  County 
area  sources  to  submit  soiuce  specific 
SIP  revisions  consistent  with  NOx 
RACT  requirements.  For  the  remaining 
part  of  the  Louisville  area  which 
includes  portions  of  Bullitt  and  Oldham 
Counties  there  are  no  existing  major 
NOx  emission  sources,  therefore  the 
Commonwealth  of  Kentucky  is  not 
required  to  implement  NOx  RACT 
requirements  for  that  area.  Indiana  has 
already  met  the  NOx  RACT 
requirements. 

Regarding  the  foiulh  item,  Kentucky 
and  Indiana  are  currently  working  to 
develop  an  approvable  attainment 
demonstration.  They  have  initiated  the 
steps  leading  to  a  final  attainment 
demonstration  and  have  committed  to 
completing  and  submitting  the 
attainment  demonstration  by  November 
15, 1999. 

DC.  What  Actions  Have  Kentucky  and 
Indiana  Taken  To  Improve  Air  Quality 
in  the  Louisville  Area? 

Jefferson  County,  Kentucky,  has 
implemented  VOC  emission  reductions 
as  part  of  its  15  percent  rate-of-progress 
plan  (15  percent  plan).  EPA  is  currently 
drafting  rulemakhig  on  this  plan.  The 
VOC  controls  Jefferson  County  has 
implemented  include:  (1)  VOC  emission 
reduction  requirements  and  a  rule 
effectiveness  improvement  plan  for 
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sources  subject  to  the  requirements;  (2) 
architectural  and  industrial 
maintenance  coatings  regulations;  (3) 
transportation  control  measures 
including  transit,  rideshare,  alternative 
fuels,  and  traffic  signal  improvements; 
(4)  automobile  refinishing  emission 
control  regulations;  (5)  Stage  n  vapor 
recovery  and  control  regulation;  (6) 
solid  waste  landfill  regulations;  (7)  a 
basic  plus  vehicle  inspection  and 
maintenance  (I/M)  program  which 
includes  loaded  idle  testing,  pressure 
testing  requirements,  and  tampering 
inspections  which  apply  to  vehicles  that 
regidarly  or  routinely  commute  to 
Jefferson  County;  and  (8)  the  use  of  the 
reformulated  gasoline  (RFG)  program  for 
off-road  and  on-road  mobile  sources. 

Jefferson  Coimty  has  sought  further 
reductions  from  the  I/M  program  by 
including  loaded  mode  testing  and 
enhanced  mechanic  training.  EPA 
recently  approved  Jefferson  Cotmty's  1/ 
M  program  requirement  for  a  check  of 
the  On  Board  Diagnostic  (OBD)  system 
on  model-year  1996  and  newer 
automobiles  (refer  to  64  FR  12798, 
March  15, 1999).  Jefferson  County  has 
maintained  an  innovative  approach  to 
the  local  I/M  program,  also  referred  to 
as  the  Vehicle  Emission  Testing  (VET) 
program,  since  its  inception  in  1984. 
The  program  continues  to  be  effectively 
implemented  and  Jefferson  Coimty 
remains  a  national  leader  through,  for 
example,  implementation  of  a  vehicle 
repair  report  card  which  evaluates  the 
effectiveness  of  automobile  repairs 
required  under  the  I/M  program.  The 
program  also  remains  on  the  forefront 
with  the  requirement  for  the  evaluation 
of  automobiles  by  a  VET  staff  mechanic 
before  an  emission  certification  waiver 
request  is  granted.  The  I/M  program  is 
an  important  component  of  the  emission 
reduction  strategy  in  Jefferson  County. 

Jefferson  County  has  adopted  RACT 
regulations  requiring  additional 
emission  reductions  from  bakery  oven 
facilities,  ferroalloy  and  calcium  carbide 
production  facilities,  and  volatile 
organic  loading  facilities.  Jefferson 
Coimty  plans  to  submit  these  RACT 
regulations  to  EPA  in  the  near  future.  To 
provide  further  emission  reductions, 
Jefferson  County  is  currently  adopting  a 
cold  cleaning  operations  regulation. 

The  State  of  Indiana  has  also  taken  a 
number  of  actions  to  improve  air  quality 
in  the  Louisville  area.  Indiana  has 
adopted  and  fully  implemented  the 
VOC  emission  reduction  measures 
included  in  its  15  percent  rate-of- 
progress  plan  (15  percent  plan).  EPA 
published  final  approval  of  Indiana's  15 
percent  plan  in  May  1997  (62  FR 
24815). 


Indiana's  15  percent  plan  limits  VOC 
emissions  from  local  operations  such  as 
volatile  organic  liquid  storage  tanks, 
automobile  refinishing,  municipal  solid 
waste  landfills,  ship  building  and  ship 
repair,  and  a  local  offset  printing 
facility.  The  plan  also  includes  an 
upgraded  vehicle  inspection  and 
maintenance  program,  which  uses  a 
dynamometer  to  better  identify 
polluting  cars.  Other  measures  in  place 
include  required  use  of  Stage  11  gasoline 
vapor  recovery  systems  at  service 
stations,  implementation  of  a  gasoline 
with  lower  Reid  Vapor  Pressure  (RVP); 
a  ban  on  residential  open  burning,  and 
a  ridesharing  program.  Mimicipal  solid 
waste  landfills  were  required  to  install 
a  gas  collection  and  combustion  system 
sooner  than  the  federal  time  schedule. 
Indiana  has  eilso  implemented  RACT 
rules  for  sources  of  NOx. 

To  further  improve  air  quality, 
Indiana  has  implemented  additional 
measures  including  a  nde  establishing 
vapor  pressure  limits  for  solvents  used 
in  cold  cleaning  degreasing.  Indiana  has 
also  established  a  local  steering 
committee  to  assist  in  identifying 
additional  emission  reduction 
opportunities  that  will  continue  to 
improve  and  maintain  air  quality.  The 
steering  committee  reflects  broad 
representation  including  the  public, 
industry,  local  government,  health 
associations,  and  enviromnental  groups. 

X.  If  EPA  Finalizes  Its  Proposed 
Rulemaking  Reclassifying  the 
Louisville  Area,  What  Would  Be  the 
Area's  New  Classification? 

Section  181(b)(2)(A)  of  the  Act 
requires  that,  when  an  area  is 
reclassified  for  failure  to  attain,  its 
reclassification  will  be  the  higher  of  the 
next  higher  classification  or  the 
classification  applicable  to  the  area's 
ozone  design  value  at  the  time  the 
notice  of  reclassification  is  published  in 
the  Federal  Register.  The  design  value 
of  the  Louisville  area  at  the  time  of  the 
proposed  finding  of  failure  to  attain  is 
based  on  air  quahty  monitoring  data 
from  1996  through  1998.  (Refer  to  Table 
5  for  1996-1998  data.)  The  1996-1998 
design  value  is  0.130  ppm,  as  derived 
from  the  Charlestown,  Indiana  (Clark 
Co.)  monitoring  site,  and  the 
classification  of  "marginal" 
nonattainment  would  be  applicable  to 
that  design  value.  By  contrast,  because 
the  Louisville  area  is  currently  classified 
"moderate,"  the  next  higher 
classification  for  the  area  is  "serious" 
nonattainment.  Since  "serious"  is  a 
higher  nonattainment  classification  than 
"marginal"  under  the  statutory  scheme, 
the  Louisville  area  would  be  reclassified 


to  serious  nonattainment,  if  EPA 
finalizes  its  proposal  to  reclassify. 

XI.  If  the  Louisville  Area  Is  Reclassified 
to  Serious,  When  Would  It  Be  Required 
To  Attain  the  Standard? 

Under  section  181(a)(1)  of  the  Act,  the 
new  attainment  deadline  for  moderate 
ozone  nonattainment  areas  reclassified 
to  serious  under  section  181(b)(2)  woidd 
be  "as  expeditious  as  practicable,"  but 
no  later  than  the  date  appficable  to  the 
new  classification,  i.e.,  November  15, 
1999.  However,  EPA  does  not  expect  to 
take  final  action  on  this  proposed 
reclassification  until  after  November  15, 
1999.  As  stated  previously,  EPA  is 
proposing  to  allow  the  states  adequate 
time  to  demonstrate  that  an  extension  of 
the  attainment  date,  instead  of  a 
reclassification,  woidd  be  appropriate 
xmder  the  extension  policy.  As  a 
practical  matter,  even  if  EPA  were  to 
reclassify  the  Louisville  area 
immediately,  there  would  likely  be 
insufGcient  time  for  Kentucky  and 
Indiana  to  submit  new  attainment 
demonstrations  and  actually  attain  the 
one-hour  ozone  standard  by  November 
15  of  this  year.  EPA  believes  that  the 
practical  impossibility  of  meeting  the 
November  1999  statutory  serious  area 
attainment  deadline  requires  EPA  to 
establish  a  new  attainment  date  for  the 
area.  EPA  believes  that  it  is  appropriate 
to  propose  an  alternative  deadline  for 
the  Louisville  area  that  is  as  expeditious 
as  practicable.  Therefore,  in  this 
dociunent  EPA  is  proposing  options  for 
extending  the  attainment  date  in  the 
event  that  the  area  is  reclassified  to 
serious. 

Section  182(i)  states  that  the 
Administrator  may  adjust  applicable 
deadlines  (other  than  attainment  dates) 
to  the  extent  such  adjustment  is 
necessary  or  appropriate  to  assure 
consistency  for  submission  of  the  new 
requirements  applicable  to  an  area 
which  has  been  reclassified.  Where  an 
attainment  date  has  already  passed  or  is 
otherwise  impossible  to  meet,  EPA 
believes  that  the  Administrator  may  also 
adjust  an  attainment  date  to  assure  fair 
and  equitable  treatment  consistent  with 
the  provisions  in  section  182(i), 
notwithstanding  the  parenthetical 
clause.  EPA  also  notes  another 
provision  of  the  CAA  in  section 
110(k)(5)  pertaining  to  findings  of  SIP 
inadequacy  that  allows  the 
Administrator  to  adjust  attainment  dates 
when  such  dates  have  passed.  Although 
this  latter  provision  is  not  directly 
applicable  to  a  reclassification,  EPA 
believes  that  the  provision  illustrates  a 
recognition  by  Congress  of  tLe  limited 
instances  in  which  it  becomes  necessary 
to  adjust  attaiimient  dates,  particularly 
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where  it  is  otherwise  impossible  to  meet 
the  statutory  date. 

One  option  is  to  construct  a  schedule 
consistent  with  recent  reclassifications 
of  other  areas.  EPA  has  recently 
reclassified  other  moderate  ozone 
nonattainment  areas,  including  Santa 
Barbara.  California;  Phoenix,  Arizona; 
and  Dallas-Fort  Worth,  Texas.  The 
attainment  date  for  these  areas  is 
November  15, 1999.  EPA  published  the 
notice  reclassifjring  the  Dallas-Fort 
Worth  area  on  February  18, 1998, 
thereby  providing  approximately  21 
months  for  the  area  to  attain  the 
standard.  EPA  concluded  that  21 
months  was  an  adequate  period  for  a 
moderate  attainment  area  to  attain  the 
standard  where  the  CAA  mandated 
attainment  date  for  the  new 
classification  had  not  yet  lapsed,  but 
where  there  was  less  time  remaining 
than  the  Act  had  contemplated.  If  EPA 
finalizes  this  proposed  reclassification 
of  the.  Louisville  area,  EPA  coiUd  require 
the  area  to  attain  the  standard  on  a 
similar  time  frame.  Applying  this 
approach  to  the  Louisville  area  would 
residt  in  setting  a  new  attainment  date 
21  months  from  publication  of  the  final 
reclassification  notice. 

Another  option  would  be  to  set  an 
attainment  date  that  takes  into  account 
the  impact  of  transport  on  the  area,  even 
if  the  area  fails  to  fully  meet  the  criteria 
for  the  attainment  date  extension  policy. 
As  stated  previously,  EPA  believes  that 
the  Louisville  area  is  affected  by 
transported  pollutants.  This  attainment 
date  would  coincide  with  the  date  set 
for  upwind  area  reductions  under  the 
NOx  SIP  call,  or  May  2003.  Although 
the  Louisville  area,  if  reclassified, 
woidd  have  to  meet  the  requirements  for 
a  serious  area,  under  this  option  it 
would  not  be  held  responsible  for 
emission  reductions  necessary  to 
compensate  for  transported  pollution. 
This  option  would  then  be  consistent 
with  EPA's  approach  of  allocating 
responsibility  for  pollution  fairly  among 
the  states.  EPA  welcomes  any  comments 
on  the  options  discussed  above. 

An  area  reclassified  to  serious  is 
reqiiired  to  submit  SIP  revisions 
addressing  the  serious  area 
requirements  for  the  one-hour  ozone 
standard  in  section  182(c).  If  the 
Louisville  area  is  reclassified,  EPA  must 
also  address  the  schedule  by  which 
Kentucky  and  Indiana  are  required  to 
submit  SIP  revisions  meeting  the  serious 
area  requirements.  One  option  is  to 
require  that  the  States  submit  SIP 
revisions  containing  all  of  the  serious 
area  requirements  no  later  than  one  year 
after  final  action  on  the  reclassification. 
This  submission  would  include  a  new 
attainment  demonstration  and  all 


additional  measiues  required  by  section 
182(c)  of  the  Act.  The  additional 
measiues  include,  but  are  not  limited  to, 
the  following:  (1)  Attainment  and 
reasonable  further  progress 
demonstrations;  (2)  an  enhanced  vehicle 
I/M  program;  (3)  a  clean-fuel  vehicle 
program;  (4)  a  50  ton-per-year  major 
source  threshold;  (5)  more  stringent  new 
source  review  requirements;  (6)  an 
enhanced  monitoring  program;  and  (7) 
contingency  provisions.  If  the 
submission  shows  that  the  area  can 
attain  the  standard  sooner  than  the 
attainment  date  established  in  a  final 
reclassification  notice,  EPA  woidd 
adjust  the  attainment  date  to  reflect  the 
earlier  date,  consistent  with  the 
requirement  in  section  181(a)(1)  that  the 
standard  be  attained  as  expeditiously  as 
practicable.  EPA  solicits  comments  on 
the  appropriate  schedule  for  submitting 
these  SIP  revisions. 

Xn.  When  Will  EPA  Make  a  Final 
Decision  on  Whether  To  Reclassify  or 
Grant  an  Extension  to  the  Louisrille 
Area? 

If  Indiana  and  Kentucky  submit  the 
aforementioned  air  quality  analyses  and 
regulations  to  EPA  by  November  15, 
1999,  EPA  will  publish  a  supplemental 
proposal  to  address  the  approvability  of 
the  submittals.  If  EPA  proposes  and 
subsequently  takes  final  action  to 
approve  the  States'  submittals,  the 
Agency  would  finalize  the  attainment 
date  extension  for  the  Louisville  area  to 
an  appropriate  date,  and  not  finalize  the 
finding  of  failure  to  attain.  However,  if 
EPA  proposes  and  subsequently  takes 
final  action  to  disapprove  the  States' 
submittals,  the  Agency  would  instead 
finalize  die  reclassification  of  the 
Louisville  area  to  serious.  If  EPA 
finalizes  the  reclassification,  Kentucky 
and  Indiana  would  be  required  to 
submit  SIPs  that  adopt  the  serious  area 
requirements.  A  schedule  for  submitting 
the  SIPs  would  be  set  at  that  time. 

Xm.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  imless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 


EPA  consiUts  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  proposal  would  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  It  would  not  impose  any 
enforceable  duties  on  these  entities.  "The 
SIP  submission  requirements  are  not 
judicially  enforceable.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  proposal. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposal  is  not  suoject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regidatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  establish 
a  further  health  or  risk-based  standard 
because  it  implements  a  previously 
promulgated  health  or  saJfety-based 
standard. 

D.  Executive  Order  13084 

Under  E.0. 13084.  Considtation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regiUation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
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governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.0. 13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  reg\ilation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposal  would  not 
significantly  or  uniquely  affect  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  a  finding  of  failure  to 
attain  imder  section  181(b)(2)  of  the 
CAA,  and  the  establishment  of  a  SIP 
submittal  schedule  for  the  reclassified 
area,  do  not,  in  and  of  themselves, 
directly  impose  any  new  requirements 
on  small  entities.  See  Mid-Tex  Electric 
Cooperative.  Inc.  v.  FEC,  773  F.2d  327 
(D.C.  Cir.  1985)  (agency's  certification 
need  only  consider  the  rule's  impact  on 
entities  subject  to  requirements  of  the 
rule).  Instead,  this  proposal  proposes  to 
make  a  determination  and  to  establish  a 
schedule  for  states  to  submit  SIP 
revisions  and  does  not  propose  to 
directly  regulate  any  entities.  Therefore, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must, 
imless  otherwise  prohibited  by  law, 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 


state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Sections  202  and  205  do  not  apply  to 
today's  action  because  the  proposed 
determination  that  the  Louisville  area 
foiled  to  reach  attainment  does  not,  in- 
and-of-itself,  constitute  a  Federal 
mandate  because  it  does  not  impose  an 
enforceable  duty  on  any  entity.  In 
addition,  the  CAA.  does  not  permit  EPA 
to  consider  the  types  of  analyses 
described  in  section  202,  in  determining 
whether  an  area  has  attained  the  ozone 
standard  or  qualifies  for  an  extension. 
Finally,  section  203  does  not  apply  to 
today's  proposal  because  the  SIP 
submittal  schedule  would  affiect  only 
the  states  of  Kentucky  and  Indiana, 
which  are  not  small  governments. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Authoritjr:  42  U.S.C.  7401  et  seq. 

Dated:  May  4. 1999. 
|ohn  H.  Hankinson,  Jr., 
Regional  Administrator,  Region  4. 

Dated:  May  12, 1999. 
Richard  C.  Karl, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-12751  Filed  5-20-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144  and  146 
[FRL-6346-8] 

Revisions  to  ttw  Underground 
injection  Control  Regulations  for  Class 
V  Injection  WeHa— Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  conmient  on  related 
proposed  rule. 

SUMMARY:  On  July  29, 1998,  EPA 
published  the  proposed  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
in  the  Federal  Register  (63  FR  40586). 
The  public  comment  on  this  proposal 
was  open  until  November  30, 1998. 


During  and  after  the  close  of  the  public 
comment  period,  EPA  became  aware  of 
data  that  might  help  make  key  decisions 
relating  to  the  proposed  Class  V 
requirements  and  to  refine  the  estimated 
economic  burden  of  these  requirements. 
The  purpose  of  this  notice  is  to:  provide 
the  public  with  this  new  data  for  review 
and  comment;  to  seek  public  comment 
on  how  EPA  intends  to  use  this  data  in 
the  Class  V  rule  making  effort;  and, 
solicit  public  comment  on  issues 
resulting  firom  this  new  data  and  the 
public  comments  already  received  on 
the  Class  V  proposal. 
DATES:  EPA  must  receive  public 
comment,  in  writing,  on  the  notice  of 
data  availability  by  June  21, 1999. 
ADDRESSES:  Send  written  comments  to 
the  UIC  Class  V,  W-98-05  Comment 
Clerk,  Water  Docket  (MC-4101);  U.S. 
Environmental  Protection  Agency;  401 
M  Street,  SW,  Washington,  D.C.  20460. 
Comments  may  be  hand-delivered  to  the 
Water  Docket,  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW., 
East  Tower  Basement,  Washington,  D.C. 
20460.  Comments  may  be  submitted 
electronically  to  ow- 
docket@epamail.epa.gov. 

Please  submit  all  references  cited  in 
your  comments.  Facsimiles  (faxes) 
cannot  be  accepted.  Send  one  original 
and  three  copies  of  your  comments  and 
enclosures  (including  any  references). 
Commenters  who  woiUd  like  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope. 

With  one  exception,  the  dociunents 
referenced  in  this  notice  are  available 
for  review  in  the  Water  Docket  at  the 
above  address.  The  proposed  rule, 
supporting  documentation  and  public 
comment  are  also  available  through  the 
docket.  For  information  on  how  to 
access  docket  materials,  please  call 
(202)  260-3027  between  9:00  a.m.  and 
3:30  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 

State  Source  Water  Assessment  Plans 
(SWAPs),  which  are  discussed  later  in 
this  notice,  are  available  for  review  on 
the  EPA,  Office  of  Ground  Water  and 
Drinking  Water  Home  Page 
www.epa.gov/ogwdw.  The  SWAPs  are 
also  available  for  review  at  the  U.S. 
Environmental  Protection  Agency;  401 
M  Street,  SW.,  1127  East  Tower, 
Washington,  D.C.  20460.  To  make  an 
appointment  to  review  the  SWAPs, 
please  contact  Robjm  Delehanty, 
Underground  Injection  Control  Program, 
Office  of  Ground  Water  and  Drinking 
Water  (mailcode  4606),  EPA.  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Phone:  202-260-1993.  E-mail: 
delehanty.robyn@epa.gov. 
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FOR  RmTNER  MFORMATION  CONTACT:  For 
general  information,  contact  the  Safe 
Drinking  Water  Hotline,  phone  800- 
426-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  federal  holidays,  from  9:00 
a.m.  to  5:30  p.m.  Eastern  Standard 
Time.  For  technical  inquiries,  contact 
Robyn  Delehanty.  Underground 
Injection  Control  Program,  Office  of 
Groimd  Water  and  Drinking  Water 
(mailcode  4606),  EPA,  401  M  Street, 
SW.  Washington,  D.C.,  20460.  Phone: 
202-260-1993.  E-mail: 
delehanty.robyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

TaUe  of  Contents 

I.  Introduction 

n.  Statutory  and  Regulatory  Framework 

m.  Additional  Data 

A.  The  Class  V  Study 

B.  Draft  Report  on  Contaminant 
Occurrence  in  Public  Water  Systems 

C.  EPA  Regional  Data  (Regions  D  and  VUI) 

D.  Well  Closure  Cost  Data 

E.  Source  Water  Assessment  Plans 

F.  Alabama  Department  of  Environmental 
Management  Report 

IV.  Additional  Issues 

A.  Phase-in  Rule  Coverage  Beyond  Source 
Water  Protection  Areas  (SWPAs) 

B.  Identifying  the  Point  of  Injection 

C.  Requirements  for  Industrial  Wells 

I.  Introduction 

Class  V  wells  are  shallow  injection 
wells  or  systems  that  are  used  to  dispose 
of  non-hazardous  wastes  directly  into  or 
above  underground  sources  of  drinking 
water  (USDWs).  The  Safe  Drinking 
Water  Act  (SDWA)  is  designed  to 
protect  the  quality  of  drinking  water  in 
the  United  States,  and  Part  C 
specifically  mandates  the  regulation  of 
underground  injection  of  fluids  to 
ensure  that  such  injection  does  not 
endanger  USDWs.  The  Agency  has 
promulgated  a  series  of  underground 
injection  control  (UIC)  regulations 
imder  this  authority. 

On  July  29,  1998,  EPA  published  in 
the  Federal  Register  the  proposed 
Revisions  to  the  Underground  Injection 
Control  Regulations  for  Class  V  Injection 
Wells.  The  proposal  would  change  the 
Class  V  Underground  Injection  Control 
(UIC)  regulations  by  adding  new 
requirements  for  three  categories  of 
Class  V  wells  that  are  located  in  ground- 
water based  source  water  protection 
areas  being  delineated  for  community 
water  systems  and  non-transient  non- 
conmnmity  water  systems  under  the 
1996  Amendments  to  the  SDWA.  Class 
V  motor  vehicle  waste  disposal  wells  in 
such  areas  would  either  be  totally 
banned  or  banned  with  an  option  for 
owners  and  operators  to  get  a  permit 
that  requires  fluids  released  in  those 


wells  to  meet  the  drinking  water 
maximum  contaminant  levels  (MCLs)  or 
other  health-based  standards  at  the 
point  of  injection.  Class  V  industrial 
waste  disposal  wells  in  the  delineated 
areas  also  woidd  be  required  to  meet  the 
MCLs  and  other  health-based  standards 
at  the  point  of  injection,  and  large- 
capacity  cesspools  in  such  areas  would 
be  banned. 

n.  Statutory  and  Regulatory 
Framework 

Section  1421-  of  the  Act  requires  EPA 
to  propose  and  promidgate  regulations 
specifying  minimimi  requirements  for 
state  programs  to  prevent  undergroimd 
injection  that  endangers  drinking  water 
sources. 

Section  1422  of  the  Act  provides  that 
states  may  apply  to  EPA  for  primary 
responsibility  to  administer  the  UIC 
program  (those  states  receiving  such 
authority  are  referred  to  as  "Primacy 
States").  Where  states  do  not  seek  this 
responsibility  or  fail  to  demonstrate  that 
they  meet  EPA's  minimiiTn 
requirements,  EPA  is  required  to 
prescribe,  by  regulation,  and  implement 
a  UIC  program  for  such  states.  Also, 
currently  all  Class  V  UIC  Programs  in 
Indian  Coimtry  are  directly 
implemented  by  EPA. 

m.  Additional  Data 


A.  The  aass  V  Study 

EPA  is  conducting  a  study  of  Class  V 
injection  wells  to  meet  the  requirements 
of  a  modified  consent  decree  in  Sierra 
Club  V.  Browner  (D.D.C.  No.  93-2644), 
which  requires  the  Agency  to  study 
Class  V  wells  and  to  determine  if 
additional  Class  V  regulations  are 
needed  to  protect  USDWs  from  Class  V 
injection  wells  that  are  not  subject  to  the 
current  regulatory  proposal.  The  study 
has  consisted  of  an  information 
collection  effort  for  23  subclasses  of 
Class  V  wells,  including  the  three  well 
types  addressed  in  the  July  29, 1998 
proposal:  motor  vehicle  waste  disposal 
wells;  industrial  waste  disposal  wells; 
and  large-capacity  cesspools.  The 
information  collection  has  included 
both  state  and  EPA  Region  data 
collection,  through  svuvey 
questionnaires  and  selected  site  visits, 
and  collection  from  other  sources,  such 
as  trade  associations,  research  institutes, 
and  universities. 

Although  the  study  is  still  ongoing 
and  the  final  methods  and  resiUts  have 
not  yet  been  fully  docimiented, 
available  information  on  the  three  well 
types  targeted  by  the  proposed  Class  V 
rule  has  been  compiled  in  a  single 
notebook  and  placed  in  the  public 
docket  for  review  and  comment.  After  a 


simmiary  of  the  study  methods,  this 
notebook  is  organized  into  three  basic 
sections.  First,  it  provides  the  latest 
state  inventory  information  for  each  of 
the  three  well  types  as  reported  in 
survey  responses.  This  iidbrmation 
includes  tables  that  show  the 
dociimented  and  estimated  number  of 
wells  of  each  type  in  each  state.  Second, 
the  notebook  provides  information  on 
contamination  incidents  identified, 
including  a  state-by-state  summary  table 
and  copies  of  available  case-specific 
documentation.  Third,  the  notebook 
provides  injectate  quality  data  collected 
for  motor  vehicle  waste  disposal  wells 
and  industrial  wells. 

EPA  plans  to  use  the  latest  inventory 
information  in  projecting  the  numbers 
of  wells  that  might  be  affected  by  the 
new  Class  V  regulation.  The 
contamination  incident  information  and 
injectate  quality  data  will  be  used  to 
help  assess  the  threat  posed  by  the 
different  well  types. 

B.  Draft  Report  on  Contaminant 
Occurrence  in  Public  Water  Systems 

EPA  seeks  comment  on  a  draft  report 
tided  A  Review  of  Contaminant 
Occurrence  in  Public  Water  Systems 
Related  to  Class  V  Injection  Wells.  This 
draft  report,  which  has  been  placed  in 
the  public  docket  for  review, 
siunmarizes  occurrence  data  collected 
from  14  different  State  databases  for 
public  drinking  water  systems.  In  total, 
the  data  includes  more  than  10  million 
analytical  results  from  more  than  25,000 
public  water  systems.  Twenty  three 
contaminants  known  ox  believed  to  be 
associated  with  discharges  from 
industrial  and  motor  vehicle  waste 
disposal  wells  were  selected  for 
analysis.  EPA  plans  to  use  information 
in  this  report  to  help  refine  its 
assessment  of  the  threat  posed  by  Class 
V  injection  wells. 

C.  EPA  Regional  Data  (Regions  U  and 

vni) 

On  March  1-3, 1999,  staff  visited  the 
EPA  Region  II  Office  in  New  York  City 
to  review  case  study  files  on  Class  V 
wells.  Region  II  was  chosen  for  this 
records  search  because  the  Region  has 
accumulated  large  amounts  of 
information  (paper  files  and  electronic 
data)  on  Class  V  motor  vehicle  and 
industrial  waste  disposal  wells  foimd 
within  the  State  of  New  York.  This 
information  was  developed  and 
collected  by  the  Region  while 
implementing  and  enforcing  the  federal 
UIC  regulations  in  New  York.  Each  year, 
approximately  600  to  800  facilities  are 
inspected  throughout  the  state. 

Approximately  70  motor  vehicle 
facility  inspection  files  and  well  closing 


Federal  Regirter/Vol.  64,  No.  98/Friday.  May  21,  1999/Proposed  Rules 


27743 


plans  were  reviewed  during  the  site 
visit.  About  60  files  and  plans  for 
industrial  wells  were  reviewed.  Of  tiiose 
reviewed,  27  files  on  motor  vehicle 
waste  disposal  wells  and  37  files  on 
industrial  wells  have  been  copied  and 
assembled  in  the  notebook  "Region  U 
Data"  available  in  the  public  docket. 
Most  of  these  files  include  examples  of 
the  "Class  V  UIC  Permit  Application/ 
Qosure  Request"  that  Region  U  officials 
send  to  well  owners  or  operators.  Also 
included  in  the  notebook  are  printouts 
fit)m  a  database  provided  by  Mobil 
Corporation  that  characterize  the  wastes 
generated  by  38  different  motor  vehicle 
focilities;  files  on  possible  (investigation 
ongoing)  and  confirmed  groundwater 
contamination  incidents;  facility- 
specific  injectate  quality  data  for  a  few 
sites;  and  limited  informatibn  on 
current  management  practices  and  the 
costs  of  closing  motor  vehicle  waste 
disposal  wells  and  industrial  wells.  EPA 
will  use  the  injectate  quality  data  and 
contamination  incident  information  to 
help  evaluate  the  potential  threat  that 
motor  vehicle  waste  disposal  wells  and 
industrial  wells  pose  to  USDWs.  EPA 
will  use  the  information  on  current 
management  practices  and  costs  in  the 
economic  analysis  to  support 
conclusions  on  the  possible  impacts  and 
costs  of  the  rule. 

Recent  information  compiled  by  the 
EPA  Region  Vin  office  has  also  been 
assembled  in  the  public  docket  for 
review  (Region  Vm  directly  implements 
the  Class  V  UIC  programs  in  Colorado, 
Montana,  and  South  Dakota,  while 
North  Dakota,  Utah,  and  Wyoming  are 
Class  V  Primacy  States).  This  material, 
which  is  in  the  form  of  various  reports 
and  tables  of  analj^cal  data,  is 
organized  in  a  set  of  file  folders  all 
labeled  "Region  Vm  Data"  in  the 
docket. 

The  Region  Vm  files  primarily 
contain  injectate  quality  data  for  motor 
vehicle  waste  disposal  wells  and 
industrial  wells.  The  motor  vehicle  well 
data  include  sampUng  restUts  fit)m  nine 
motor  vehicle  facilities  in  South  Dakota 
in  1989  and  1990  (in  two  bound 
contractor  reports  in  the  docket).  The 
injectate  quality  data  for  industrial  wells 
consist  of  tables  of  sampling  results  for 
seven  different  industrial  sites, 
including  a  chemistry  lab  in  1992,  a 
machine  parts  and  fishing  equipment 
manufacturer  in  1995,  a  U.S.  Fish  and 
Wildlife  Service  technology  center  in 
1997,  an  ammimition  manufacturer  in 
1996-1997,  an  electric  motor  repair 
shop  in  1995-1996,  and  two  jewehy 
manufacturers  fi-om  1992  to  1998.  The 
Region  Vni  files  also  contain  soil  and 
groundwater  sampling  data  for  an 


ammimition  manufectming  facility  in 
South  Dakota.  . 

EPA  will  use  the'  injectate  quality  and 
contamination  incident  data  fi-om 
Region  Vm  to  help  evaluate  the 
potential  threat  to  USDWs  posed  by 
motor  vehicle  waste  disposal  wells  and 
industrial  wells. 


D.  Well  Qosure  Cost  Data 

After  the  close  of  the  comment  period, 
Penske  Truck  Leasing  Company 
(Penske)  submitted  Class  V  well  closure 
cost  information.  In  the  last  three  years, 
Penske  has  received  permits  for  two 
Class  V  wells  and  closed  fifteen  Class  V 
wells  in  their  facilities  nationwide. 
Penske  supplied  closure  cost 
information  for  seven  of  the  seventeen 
closures.  For  the  seven  well  closures, 
Penske  supplied  an  individual  summary 
sheet,  correspondence  with  regidatory 
agencies,  and  a  well  closure  report.  In 
addition,  a  general  summary  sheet  was 
included  which  indicates  closure  costs 
and  other  miscellaneous  information  on 
all  fifteen  wells  closed  by  Penske.  EPA 
will  review  the  Class  V  well  closure  cost 
information  fi-om  the  seven  docimiented 
well  closures  to  assess  its  usefulness  in 
refining  well  closure  costs  in  the 
economic  analysis. 

E.  Source  Water  Assessment  Plans 


Under  the  Safe  Drinking  Water  Act 
(SDWA)  amendments  of  August  1996, 
States  are  required  to  develop  drinking 
water  Source  Water  Assessment 
Programs  (SWAPs)  for  submission  to 
EPA  by  February  6, 1999.  EPA  then  has 
nine  months  to  approve  or  disapprove 
these  individual  State  SWAPs.  Most 
States  met  the  February  6, 1999 
deadline,  EPA  expects  to  receive  the 
remaining  State  programs  for  review  in 
the  next  few  months. 

EPA  will  examine  how  each  state 
intends  to  delineate  ground  water-based 
source  water  protection  areas  around 
community  and  non-transient  public 
non-community  drinking  water 
supplies.  EPA  will  compare  this  new 
information  with  assumptions  made  in 
the  economic  analysis  and  make 
appropriate  modification  to  these 
assumptions  to  more  accurately  estimate 
the  economic  bimlen  of  the  regulatory 
requirements. 

F.  Alabama  Department  of 
Environmental  Management  Report 

EPA  received  a  report  prepared  by  the 
Alabama  Department  of  Environmental 
Management  titled  Regulation  of  the 
Disposal  of  Funeral  Home  Discharges 
Through  Class  V  Injection  Wells.  The 
National  Fimeral  Home  Directors 
Association  submitted  this  document  to 


EPA  and  requested  that  it  be  included 
in  the  docket. 

IV.  Additional  Issues 

The  public  comments  and  new 
information  that  EPA  has  obtained  since 
the  close  of  the  public  comment  period 
have  also  raised  implementation  issues. 
EPA  is  requesting  comment  on  the 
additional  issues  outlined  below. 

A.  Phase-In  of  Rule  Covemge  Beyond 
Source  Water  Protection  Areas  (SWPAs) 

The  proposed  regulation  would 
regulate  motor  vehicle  wells,  industrial 
wells,  and  large-capacity  cesspools  in 
SWPAs  for  community  water  systems 
(CWS)  and  non-transient  non- 
community  water  systems  (NTNCWS) 
that  use  groundwater  as  a  source.  EPA 
sought  comment  in  the  preamble  as  to 
whether  or  not  limiting  the  rule  to  these 
SWPAs  was  appropriate.  EPA  received 
numerous  comments  that  suggested 
broadening  the  proposal  to  include 
other  sensitive  ground  water  areas  such 
as  sole  source  aquifers,  karst,  sand, 
gravel  and  aquifer  recharge  areas,  or 
even  statewide  in  order  to  better  protect 
existing  pubhc  drinking  water  supplies, 
future  drinking  water  suppUes,  and 
individual  wells.  While  EPA  beUeves 
that  these  comments  have  merit,  they 
also  raise  issues  about  how  to 
implement  the  rule  in  these  additional 
areas.  EPA  is  evaluating  various  options 
suggested  by  commenters  for  applying 
the  rule  to  these  additional  areas. 
If  the  rule  is  expanded  beyond 
SWPAs,  there  would  be  many 
additional  injection  wells  covered  and  it 
may  be  desirable  to  phase  in  the  rule 
over  a  longer  period  of  time.  As  an 
example,  the  new  UIC  requirements 
would  be  effective  in  SWPAs  as  they  are 
delineated,  similar  to  the  proposed  rule. 
Primacy  states  would  then  be  required 
to  identify  the  additional  sensitive  areas 
that  would  be  subject  to  the  rule.  This 
identification  would  be  required  by 
January  2004.  The  regulated  entities  in 
these  identified  areas  would  then  have 
until  January  2007  to  comply  with  the 
rule.  If  a  State  failed  to  identify 
additional  sensitive  areas  by  January 
2004,  the  rule  could  be  effective 
statewide. 

If  the  EPA  decided  to  apply  the  final 
rule  to  areas  outside  of  SWPAs,  this 
phased-in  approach  for  implementation 
would  allow  a  state  the  flexibility  to 
identify  critical  groundwater  areas 
within  the  state  and  would  also  provide 
well  owners  and  operators  adequate 
time  to  identify  viable  alternatives  to 
their  current  disposal  practices.  Lastly, 
expanded  coverage  would  satisfy 
concerns  about  the  protection  of  future 
sources  of  drinking  water,  private 
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drinking  wells,  and  odier  sensitive 
ground  water  areas.  EPA  requests 
comment  on  this  phased-in  approach. 

B.  Identifying  the  Point  of  Injection 

Ck)mmenters  have  suggested  that  EPA 
identify  the  point  of  injection  and  the 
location  at  which  samples  would  be 
collected  to  determine  compliance  with 
the  Class  V  rule. 

EPA  is  considering  clarifying  the 
point  of  injection/sampling  point  as  the 
last  accessible  point  prior  to  injection. 
In  the  case  of  septic  tanks,  the  last 
accessible  point  prior  to  injection  would 
be  the  distribution  box  between  the 
septic  tank  and  the  leach  field.  If  a 
sampling  point  is  not  installed  after  the 
septic  tank,  the  point  of  injection  would 
be  at  or  before  the  septic  tank.  For  a 
drywell,  the  sampling  point  would  be 
the  end  of  the  pipe  before  the  waste 
enters  the  well. 

C.  Requirements  for  Industrial  Wells 

Some  commenters  submitted 
comments  and  information  suggesting 
that  industrial  wells  shoiUd  be  subject 
to  the  same  permit  requirements  as 
motor  vehicle  wells.  The  proposal 
identified  three  permit  conditions  for 
motor  vehicle  wells:  meeting  MCLs  and 
other  health-based  standards  at  the 
point  of  injection,  monitoring  for  liquid 
and  sludge,  and  best  management 
practices.  EPA  request  comments  on 
this  suggestion. 

Dated:  May  19, 1999. 
).  Charles  Fox, 

Assistant  Administrator,  Office  of  Water. 
(FR  Doc.  99-13016  Filed  5-20-99;  8:45  am] 
MUMQ  COOE  65aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
[FRL-«347-«] 

State  of  AWmum;  UfNiargroimd 
wifacaofi  boiKrOi  \iiiw/  wTOfinKn 
Ravision;  wnihdrawal  of  AJabama'a 
Claaa  N  UIC  Prayv^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking, 
public  hearing  and  public  comment 
period  on  withdrawal. 

SUMMARY:  EPA  announces  a  proposed 
rulemaking,  public  hearing  and  public 
comment  period  regarding  withdrawal 
of  Alabama's  Class  11  Underground 
Injection  Control  (UIC)  Program  from 
the  State  Oil  and  Gas  Board  of  Alabama 
on  the  grounds  that  it  does  not  regulate 
as  "imderground  injection,"  hydraulic 


fracturing  associated  with  coalbed 
methane  gas  production.  This  program 
is  currently  approved  Ly  EPA  under 
section  1425  of  the  Safe  Drinking  Water 
Act  (SDWA),  as  amended.  This  action  is 
being  taken  in  accordance  with 
paragraph  2(a)  of  the  Writ  of  Mandamus 
issued  on  February  18, 1999,  by  the  U. 
S.  Court  of  Appeals  for  the  Eleventh 
Circuit  and  the  requirements  in  40  CFR 
145.34(b)(2). 

By  court  order,  the  Regional 
Administrator  for  EPA's  Region  4  Office 
informed  the  State  Oil  and  Gas  Board  of 
Alabama  of  specific  areas  of  alleged 
noncompliance  regarding  its  approved 
UIC  Program.  Specifically,  EPA 
informed  the  State  that,  consistent  with 
the  Eleventh  Circuit's  ruling  in  LEAF  v. 
EPA,  hydraulic  fracturing  associated 
with  coalbed  methane  gas  production 
must  be  regulated  as  an  "imdergroujid 
injection"  under  Alabama's  UIC 
Program.  Withdrawal  of  the  Alabama 
program  would,  if  completed,  divest 
Alabama  of  primary  enforcement 
authority  imder  the  SDWA  to  regulate 
Class  II  Wells,  including  hydraulic 
fracturing  associated  with  coalbed 
methane  gas  wells  within  Alabama. 

EPA  is  proceeding  at  this  time  with 
this  proposed  rulemaking,  notice  of 
public  hearing,  and  notice  of  public 
conunent  period  in  order  to  comply 
with  paragraph  2(a)  of  the  Writ  of 
Mandamus  biscause  hydraulic  fracturing 
associated  with  coalbed  methane  gas 
production  is  not  currently  regulated  as 
imderground  injection  (by  permit  or 
rule)  pursuant  to  the  EPA-approved 
imderground  injection  control  program 
for  Alabama. 

At  the  public  hearing,  all  interested 
persons  shall  be  given  the  opportimity 
to  make  vnitten  or  oral  presentations  on 
EPA's  proposed  action  to  withdraw 
approval  of  Alabama's  Section  1425 
approved  Class  II  Program  on  the 
groimds  of  its  feilure  to  regulate  as 
"underground  injection"  hydraiUic 
fracturing  associated  with  coalbed 
methane  gas  production.  In  addition, 
comments  may  be  submitted  as 
provided  herein. 

DATES:  The  public  hearing  will  be  held 
Wednesday,  July  28, 1999.  at  5:30  p.m. 
Central  Standard  Time  (CST). 

Written  comments  on  EPA's  proposed 
rule  must  be  received  by  the  close  of 
business  Thursday,  August  5, 1999. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Tusc«Joosa  Public  Library, 
Rotary  Room,  1801  River  Road, 
Tuscaloosa,  Alabama  35401.  Those 
interested  should  contact  the 
Tuscaloosa  Public  library  at  (205)  345- 
5820  for  directions. 


Persons  vrishing  to  comment  are 
invited  to  submit  oral  or  written 
comments  at  the  public  hearing  or 
submit  written  comments  to  the  Ground 
Water/Drinking  Water  Branch,  Ground 
Water  &  UIC  Section,  United  States 
Enviroimiental  Protection  Agency, 
Region  4,  Sam  Nimn  Atlanta  Federal 
Center,  61  Forsyth  Street,  S.W.,  Atlanta, 
GA  30303-8960,  Attention:  Mr.  Larry 
Cole. 

Copies  of  docimients  regarding  this 
action  are  available  between  8:30  a.m. 
and  4:00  p.m.  Monday  through  Friday  at 
the  following  locations  for  inspection 
and  copying:  Enviroimiental  Protection 
Agency,  Region  4,  9th  Floor  Library, 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-8960.  PH:  (404) 562-8190;  and 
the  State  Oil  &  Gas  Board  of  Alabama, 
420  Hackberry  Lane,  Tuscaloosa,  AL 
35489-9780,  PH:  (205) 349-2852. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Marsh,  at  (404)  562-9450,  or  Mr. 
Larry  Cole,  at  (404)  562-9474  or  at  the 
following  address:  Environmental 
Protection  Agency,  Water  Management 
Division,  Ground  Water/Drinking  Water 
Branch,  Ground  Water  k  UIC  Section, 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-8960. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  August  2 , 1 982 ,  EPA  granted 
primary  enforcement  responsibility 
(primacy)  for  the  Class  n  Undergrotmd 
Injection  Control  (UIC)  Program  under 
section  1425  of  the  Safe  Drinking  Water 
Act  (SDWA)  to  the  State  of  Alabama. 
The  SDWA  requires  EPA  to  approve  an 
effective  in-place  state  UIC  Program  to 
protect  Under^t)und  Soiux:es  of 
Drinking  Water  (USDW)  from 
endangerment  that  could  result  from  the 
improper  injection  of  fluids  associated 
with,  among  other  things,  oil  and  gas 
production.  On  May  3, 1994,  the  Legal 
Enviroimiental  Assistance  Foimdation, 
Inc.  (LEAF)  submitted  a  petition  to  EPA 
to  withdraw  Alabama's  UIC  Program 
asserting  that  the  State  was  not 
regulating  activities  associated  with 
coalbed  methane  gas  production  wells. 
Following  EPA's  May  5, 1995  denial  of 
the  petition,  LEAF  sought  review  of  this . 
decision  by  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit.  On 
August  7, 1997,  in  LEAF  v.  EPA,  118  F. 
3d  1467  (11th  Cir.  1997),  the  Court  held 
as  follows:  hydraulic  fracturing 
activities  constitute  "underground 
injection"  under  Part  C  of  the  Safe 
Drinking  Water  Act,  id.  at  1478;  all 
undeiground  injection  is  required  to  be 
regulated  (by  permit  or  rule),  id.  at  1474; 
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and  hydraulic  fractiuing  associated  with 
coalbed  methane  gas  production  is  not 
currently  regulated  under  Alabama's 
UlC  Program,  id.  at  1471.  On  February 
18, 1999,  the  Eleventh  Circuit  issued  a 
Writ  of  Mandamus  directed  at  EPA  to 
enforce  its  August  1997  decision.  The 
Writ  established  a  schedule  for  EPA  to 
follow  to  determine  whether,  in  light  of 
the  Court's  holding  regarding  hydraulic 
fracturing,  EPA  should  withdraw 
approval  of  Alabama's  UIC  Program. 

Li  response  to  the  LEAF  decision  and 
the  Writ  of  Mandamus,  EPA  must 
review  Alabama's  UIC  Program  in 
accordance  with  federal  regulations  at 
40  CFR  145.34{b}.  The  timing  of  EPA's 
review  and  decision-making  process 
must  adhere  to  the  time  firame  contained 
in  the  Writ  of  Mandamus.  In  order  to 
comply  with  the  Writ  of  Mandamus  and 
40  CFR  145.34(b)(2),  EPA  must  hold  a 
public  hearing  no  less  than  60  days  nor 
more  than  75  days,  following  the 
publication  of  this  notice  of  the  hearing 
in  the  Federal  Register.  In  order  to 
comply  with  this  time  firame.  Region  4 
has  decided  to  hold  a  public  hearing  on 
July  28,  1999,  at  the  time  and  place 
indicated  in  the  previous  section.  All 
interested  persons  shall  be  given  the 
opportunity  to  make  written  or  oral 
presentation  at  the  public  hearing  on 
whether  EPA  should  withdraw 
Alabama's  Class  n  UIC  Program  on  the 
ground  that  it  does  not  regulate  as 
"underground  injection"  hydraulic 
fracturing  associated  with  coalbed 
methane  gas  production. 

Alabama  Class  II  UIC  Section  1425 
Progmm  Deficiencies 

The  State  Oil  &  Gas  Board  of  Alabama 
is  not  regulating  hydraulic  fracturing  of 
coalbed  methane  gas  production  wells 
as  "undergroimd  injection"  (by  permit 
or  rule)  pursuant  to  its  EPA-approved 
imderground  injection  control  program. 

Withdmwal  Procedure 

Section  1425  of  the  SDWA  and 
subsequent  published  EPA  guidance 
does  not  contain  express  procedures  for 
the  withdrawal  of  a  Section  1425 
Program.  EPA  has  promulgated 
procedures  for  withdrawing  a  Section 
1422  Program  at  40  CFR  145.34(b).  hi 
lieu  of  different  express  regulatory 
provisions  for  the  withdrawal  of  Section 
1425  Programs  and  in  light  of  the 
Court's  Writ  of  Mandamus,  EPA  is 
following  the  procediu^s  at  40  CFR 
145.34(b)  in  proposing  to  withdraw 
Alabama's  Section  1425  Program. 

On  March  19, 1999,  the  Regional 
Administrator  of  EPA  Region  4  notified 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  of  EPA's  decision  to 
initiate  the  process  to  withdraw 


approval  of  the  Alabama  UIC  Program. 
The  Regional  Administrator's  notice  to 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  constituted  the  first 
step  in  the  withdrawal  process. 
According  to  the  procedures  established 
in  40  CFR  145.34(b)  and  the  Writ  of 
Mandamus,  the  State  was  given  30  days 
after  the  notice  to  demonstrate  that  its 
UIC  Program  is  in  compliance  with  the 
SDWA  and  40  CFR  part  145  (i.e.,  that 
hydraulic  fracturing  associated  with 
methane  gas  production  is  regulated  as 
"underground  injection,"  by  permit  or 
rule,  piu^u&nt  to  the  EPA  approved 
Undergroimd  Injection  Control 
Program). 

The  Supervisor  of  the  State  Oil  and 
Gas  Board  responded  to  the  Regional 
Administrator's  letter  by  a  letter  dated 
April  15, 1999.  The  response  indicated 
that  on  March  5, 1999,  the  State  Oil  & 
Gas  Board  of  Alabama  promulgated 
rules  which  regulate  hydraulic 
fracturing  of  coalbed  methane  gas  wells 
by  rule  authorization.  These  new 
regulations  were  added  as  an  Emergency 
Order  and  sent  to  the  Alabama 
Legislative  Reference  Service  under 
Section  41-22-5  of  the  Code  of  Alabama 
(1975).  They  became  effective  on  March 
11, 1999,  for  a  period  of  no  longer  than 
120  days.  The  State  Oil  &  Gas  Board 
expects  the  rules  to  be  made  permanent 
prior  to  the  expiration  of  the  Emergency 
Order.  To  become  part  of  the  EPA 
approved  UIC  Program,  Alabama  should 
submit  a  revised  UJC  Program  package 
containing  new  regulations  to  EPA  for 
review  and  approval.  These  new 
regulations  must  protect  current  and 
potential  USDWs  from  endsmgerment. 

The  State  will  not  have  fully  corrected 
the  identified  program  deficiencies 
consistent  with  the  requirements  of  the 
Writ  of  Mandamus  until  a  revised 
Alabama  Section  1425  Program  has  been 
approved  by  EPA.  Therefore,  in 
accordance  with  40  CFR  145.34(b)(2), 
the  Regional  Administrator  of  Region  4 
is  soliciting  comments  on  the 
appropriateness  of  withdrawing  the 
Class  n  UIC  Program  from  the  State  Oil 
&  Gas  Board  of  Alabama  on  the  grounds 
that  it  does  not,  as  currentiy  approved 
by  EPA,  regulate  as  "imderground 
injection"  hydraulic  fracturing 
associated  with  methane  gas 
production.  This  action  constitutes  the 
second  step  in  the  withdrawal  process 
set  out  in  40  CFR  145.32(b)  and  the  Writ 
of  Mandamus.  Following  the  public 
hearing  and  close  of  the  public 
comment  period,  EPA  will  fully 
evaluate  the  record  in  this  matter.  If 
EPA  determines  that  the  State  is  still  not 
in  compliance,  the  Administrator  will 
notify  the  State. 


Within  90  days  of  receipt  of  that 
notification,  the  State  of  Alabama  must 
fully  implement  any  required  remedial 
actions  regarding  regulating  hydraulic 
firacturing  or  the  State's  Class  II  UIC 
Program  will  be  withdrawn.  Class  D 
program  approval  will,  however,  not  be 
withdrawn  if  Alabama  can  demonstrate 
that  hydraulic  fracturing  associated  with 
methane  gas  production  is  regulated  as 
"underground  injection"  (by  permit  or 
rule)  pursuant  to  the  EPA  approved 
underground  injection  control  program. 
If  EPA  withdraws  approval  of  the 
Alabama  Class  II  Program  pursuant  to 
the  requirement  of  40  CFR  145.32(b)  and 
the  Writ  of  Mandamus,  it  wiU  propose 
and  promulgate  a  federal  program  for 
Class  n  wells  located  in  Alabama, 
including  hydraulic  fracturing 
associated  with  methane  gas 
production. 

EPA  is  providing  a  public  comment 
period  regarding  withdrawal  of  the 
Alabama  Class  11  UIC  Program  for  failure 
to  adequately  regulate  hydraulic 
fracturing  associated  with  methane  gas 
production  as  "underground  injection." 
Public  comments  received  on  or  before 
close  of  business  on  August  5,  1999, 
will  be  considered  in  EPA's  final 
evaluation  of  the  State  of  Alabama 
Section  1425  Program.  Comments  may 
be  submitted  at  the  public  hearing  to  be 
held  on  July  28, 1999.  at  5:30  p.m.,  CST 
in  the  Rotary  Room  of  the  Tuscaloosa 
Public  Library  located  at  1801  River 
Road,  Tuscaloosa,  Alabama  35401. 

n.  Regulatory  Impact/AdministratiTe 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  productivity, 
competition,  jobs,  the  environment,  public 
health  or  safety,  or  state,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  iscues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 
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It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 

(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866; and, 

(2)  Concerns  an  environmental  health 
or  safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

If  the  regulatory  action  meets  both 
criteria,  the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.0. 13045  as  applying 
only  to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  imder  Section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulations.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
not  economically  significant  as  defined 
in  E.O.  12866.  Further,  this  rule  does 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  This  rule  proposes  to  withdraw 
federal  approval  of  Alabama's  UIC  Class 
n  Program  in  response  to  a  court  order 
to  do  so.  However,  the  requirements  of 
the  Alabama  UIC  Class  n  Program 
relating  to  underground  injection  v^ll 
remain  in  effect  as  a  matter  of  State  law. 
Additionally,  if  EPA  withdraws  the 
State  approved  Class  II  UIC  Program, 
EPA  will  promulgate  a  replacement 
federal  program.  Therefore,  this 
proposed  rule  does  not  present  any 
foreseeable  effect  on  children's  health 
and  well  being. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  established  by  this 
proposed  rule.  Therefore,  the  Paperwork 
Reduction  Act  does  not  apply. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  regulatory  action  on 
small  entities  as  part  of  rulemaking. 
However,  under  section  605(b)  of  the 


RFA,  if  EPA  certifies  that  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis.  Pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b),  the  Regional 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  merely  proposes  to  withdraw 
federal  approval  of  the  UIC  Program  for 
Class  II  wells  in  the  State  of  Alabama, 
except  for  those  in  Indian  lands. 
Withdrawal  of  such  approval  does  not 
change  the  regulatory  requirements  that 
currently  apply  to  such  wells  as  a  matter 
of  State  law,  nor  does  it  add  additional 
federal  regulatory  requirements. 

E.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments  or 
EPA  consults  with  those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local 
and  tribal  governments,  the  natiire  of 
their  concerns,  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12785  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiilatory  proposals  containing 
significant  imfunded  mandates." 

Today's  proposed  rule  does  not  create 
a  mandate  on  a  state,  local  or  tribal 
government.  The  proposed  rule  does  not 
impose  any  enforceable  duties  on  these 
entities.  The  rule  merely  proposes  to 
withdraw  federal  approval  of  Alabama's 
UIC  Class  n  Program.  However,  the 
requirements  of  that  Program  relating  to 
undergroimd  injection  will  remain  in 
effect  as  a  matter  of  State  law. 
Accordingly,  the  requirements  of 
Section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  proposed  rule. 

F.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 


Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local 
and  tribal  governments  and  the  private  . 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement  including  a  cost-benefit 
analysis  for  proposed  and  final  rules 
with  "feder^  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  proposed  rule.  The  provisions  of 
section  205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
biu-densome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan- 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
federal  mandates  (under  the  regulatory 
provision  of  Title  II  of  the  UMRA),  for 
state,  local  or  tribal  governments,  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  any 
state,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
EPA  has  also  determined  that  this 
proposed  rule  contains  no  regiilatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
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Act  of  1995  (NTTAA),  PubUc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  die  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
volimtary  consensus  standards. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting, 
Executive  Order  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  proposed 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significanUy  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  Tribal 
governments.  This  proposed  rule  does 
not  affect  the  UIC  Ingram  on  Indian 
Tribal  lands.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 


List  of  Subjects  in  40  CFR  Put  147 

Environmental  protection. 
Intergovernmental  relations,  Water 
supply. 

Dated:  N4ay  13, 1999. 
John  H.  Hankinson,  Jr., 

Regional  Administrator,  Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  147  is  proposed 
to  be  amended  as  follows: 

PART  147— (AMENDED] 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.  S.  C.  300h;  and  42  U.  S. 
C.  6901  et  seq. 

Subpart  B— Alatiama 

§147.50    [Removad] 

2.  Section  147.50  is  removed. 

[FR  Doc.  99-12747  Filed  5-18-99;  11:31  am] 

BIUJNG  CODE  6560-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Baird's  Sparrow  as 
Threatened  With  Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  announce  a  90-day 
finding  for  a  petition  to  list  the  Baird's 
sparrow  {Airunodramus  bairdii)  as 
threatened,  and  to  designate  critical 
habitat,  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  We  find 
that  the  petition  does  not  present 
substantial  information  indicating  that 
listing  of  this  species  as  threatened  may 
be  warranted. 

DATES:  The  finding  arihounced  in  this 
document  was  made  on  May  13,  1999. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  North  Dakota 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  1500  East 
Capitol  Avenue,  Bismarck,  North  Dakota 
58501.  The  petition  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Al 
Sapa,  at  the  above  address,  or  telephone 
(701)  250-4481. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Act.  requires 
that  we  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassi^  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  us  at  the 
time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptiy 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  we  are  required  to  prompUy 
initiate  a  review  of  the  status  of  the 
species. 

We  initiated  a  status  review  for  the 
Baird's  sparrow  when  it  was  categorized 
as  a  Category  2  species  in  the  Animal 
Notice  of  Review  published  in  the 
Federal  Register  on  November  21, 1991 
(56  FR  58804).  At  that  time,  a  Category 
2  species  was  one  that  was  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat  were  not 
available  to  support  a  proposed  rule. 
Designation  of  Category  2  species  was 
discontinued  in  the  February  28, 1996, 
Notice  of  Review  (61  FR  7596).  We 
completed  the  Baird's  Sparrow  Status 
Assessment  and  Conservation  Plan 
(Jones  and  Green  1998)  in  April  1998. 
Based  on  the  results  of  the  Assessment, 
we  recommended  no  change  in  the 
status  for  this  species  and  it  remains  on 
our  list  of  Nongame  Migratory  Bird 
Species  of  Management  Concern.  This 
designation  does  not  confer  legal 
protection  but  is  intended  to  stimulate 
a  coordinated  effort  by  Federal,  State, 
and  private  agencies  to  develop  and 
implement  comprehensive  and 
integrated  approaches  for  management. 

On  July  1,  1997,  we  received  a 
petition  dated  June  26, 1997.  from  the 
Biodiversity  Legal  Foundation,  to  list 
the  Baird's  sparrow  (.Ammodramus 
bairdii)  as  threatened,  and  to  designate 
critical  habitat,  pursuant  to  the  Act.  We 
acknowledged  receipt  of  the  petition  on 
July  23, 1997,  and  indicated  to  the 
petitioner  that  our  Listing  Priority 
Guidance  for  fiscal  year  1997,  published 
in  the  December  5, 1996,  Federal 
Register  (61  FR  64475),  wouid  preclude 
working  on  the  90-day  finding  at  that 
time.  The  fiscal  year  1997  Guidance 
designated  the  processing  of  listing 
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petitions  as  a  Tier  3  activity,  i.e.,  of 
lower  priority  than  the  completion  of 
emergency  listings  (Tier  1}  and  the 
processing  of  pending  proposed  listings 
(Tier  2).  We  indicated  that,  as  these 
higher-priority  activities  were 
accomplished  we  would  proceed  with  a 
90-day  finding  on  the  Baird's  sparrow 
petition. 

The  petitioner  requested  the  current 
status  of  its  petition  in  March  1998,  and 
we  responded  that  we  were  in  a  position 
to  start  responding  to  petitions,  and  that 
we  intended  to  prepare  a  90-day  finding 
by  June  29,  1998.  Subsequently,  higher 
priority  listing  issues  prevented  us  from 
meeting  that  completion  date. 

The  petitioner  asserted  that 
historically  the  Baird's  sparrow  was 
abundant  and  widespread  in  the 
northern  Great  Plains,  but  that  today  the 
species  is  mainly  restricted  to  small 
islands  of  remaining  native  prairie 
surrounded  by  an  agricultural  mosaic. 
Also,  the  petitioner  stated  that  the  small 
remnant  breeding  populations  of  the 
sparrow  are  threatened  by  the  ongoing 
loss  of  suitable  grassland  habitat, 
extensive  agricidtural  practices  (such  as 
livestock  grazing,  haying,  irrigation,  and 
the  use  of  pesticides),  collisions  with 
communication  towers,  the  invasion  of 
exotic  species,  and  fire  suppression. 

The  Baird's  sparrow  is  a  grassland 
specialist  endemic  to  the  northern  North 
American  prairie.  Its  behavior  and 
ecology  was  shaped  by  the  historical 
conditions  of  the  Great  Plains,  and  the 
health  of  its  populations  are  dependent 
on  the  conditions  of  native  prairie 
(Samson  and  Knopf  1996).  The  habitat 
of  the  Baird's  sparrow  consists  of 
upland  prairies  of  mixed-grass  or 
tallgrass  habitat  types.  The  Baird's 
sparrow  nests  in  North  and  South 
Dakota,  Montana,  Minnesota,  Alberta, 
Manitoba,  and  Saskatchewan.  Common 
grasses  foimd  in  its  habitat  are 
Bouteloua  gracilis  (blue  grama),  Stipa 
comata  (needle-and-thread),  and 
Andropogon  scoparius  (little  bluestem). 
In  the  breeding  season  Baird's  sparrows 
prefer  native  grasslands,  but  they  also 
nest  in  smaller  numbers  in  hayfields, 
seeded  pastures  (Sutter  et  al.  1995), 
weedy  stubble  fields  and  retired 
croplands  (Kantrud  and  Kologiski  1983, 
Stewart  1975,  De  Smet  and  Conrad 
1989,  Davis  1994),  wheat  fields  (Land 
1968).  and  in  dry  wetland  basins 
(Goossen  et  al.  1993).  The  Baird's 
sparrow  winters  primarily  in  northern 
Mexico,  although  some  individuals  may 
be  found  in  southwestern  Texas, 
southeastern  Arizona,  and  occasionally 
southei'h  New  Mexico  (Jones  and  Green 
1998). 

The  petitioner  asserted  that  mid-grass 
prairie  habitat  continues  to  be  converted 


to  cultivation  and  other  uses  at  an 
alarming  rate.  However,  there  were  no 
recent  acreage  figiu^s  provided  to 
support  that  argument.  The  petition 
recognized  that  the  Bedrd's  sparrow's 
breeding  range  included  large  tracts  of 
U.S-.  Forest  Service,  Bureau  of  Land 
Management,  and  other  Federal  lands 
on  the  northern  plains,  and  this 
provides  the  potential  for 
implementation  of  specific  management 
measures  to  conserve  the  species. 

Estimates  of  the  remaining  mixed 
grass  prairie  are  wide-ranging.  Mixed 
grass  prairie  has  declined  60-99  percent 
in  acreage  in  the  prairie  provinces  and 
North  Dakota  (Sampson  and  Knopf 
1996),  with  over  90  percent  of  the 
grasslands  in  Canada  converted  to 
agriculture.  The  most  conservative 
estimates  in  North  Dakota  are  that 
approximately  8  million  acres  of  the 
habitat  remain  (U.S.  Geological  Survey 
1993).  Others  estimate  that  as  many  as 
12-15  million  acres  of  the  northern 
mixed  grass  prairie  type  still  exist  in 
North  Dakota  (Klopatek  et  al.  1979). 
Overall,  we  believe  that  current  Baird's 
sparrow  jJltpulation  estimates  and 
trends  indicate  that  native  prairie 
acreage  in  the  Northern  Great  Plains  is 
sufficient  to  support  a  stable  population. 
There  are  significant  large  tracts  of  this 
habitat  on  Federal  land  that  are 
managed  with  light  to  moderate  grazing 
pressure  as  a  conservation  measure  for 
Baird's  sparrow. 

Population  data  are  imreliable  from 
many  parts  of  the  Baird's  sparrow  range, 
and  conflict  in  other  areas.  However, 
populations  are  likely  to  be  greater  than 
earlier  believed,  and  remain  high  in 
many  portions  of  the  range  (Jones  and 
Green  1998).  The  population  in  North 
Dakota  is  estimated  to  be  from  171,000 
to  279,000  breeding  pairs  (Igl  and 
Johnson  1997),  based  on  the  most  recent 
North  American  Breeding  Bird  Survey 
(BBS)  data.  Oiu  analysis  indicates  that 
historic  population  trends  have  been 
negative,  but  populations  of  the  species 
currently  appear  to  be  stable.  The  BBS 
data  indicate  that  this  sparrow's 
population  declines  were  persistent  and 
steep  (in  mean  annual  percent  change 
per  year)  in  the  continental  population 
for  the  period  of  1966-1979  for  all  areas 
except  Montana  (Sauer  et  al.  1996). 
However,  for  the  period  1980-1996, 
with  a  larger  sample  size  of  survey 
routes,  the  trends  leveled  out  in  most 
geographic  areas.  During  this  period, 
there  was  a  nonsignificant  increase  for 
the  entire  survey  area  of  1.1  percent  per 
year,  and  significant  increases  in  the 
Glaciated  Missouri  Plateau  region 
(mainly  North  Dakota).  The  average 
trend  over  the  30  years  (1966-1996)  of 
the  BBS  shows  Baird's  sparrow 


population  trends  to  be  stable  (Sauer  et 
al.  1996,  Jones  and  Green  1998). 

Susceptibility  to  human  disturbance 
is  a  factor  in  Baird's  sparrow 
distribution.  Disturbances  caused  by 
plowing,  brushing,  burning,  movement 
of  livestock,  grazing,  haying,  and 
mowing  can  result  in  the  abandonment 
of  an  area  and  lead  to  reproductive 
failure  (Jones  and  Green  1998). 
However,  the  species  can  coexist  with 
light  to  moderate  grazing  pressure  on 
native  prairie  (Cartwright  et  al.  1937, 
Lane  1968,  Sampson  and  Knopf  1996) 
and  the  currently  stable  population 
trend  for  Baird's  sparrow  implies  that 
the  survival  of  the  species  is  not 
threatened  by  these  habitat  disturbances 
at  this  time. 

Predation  can  be  a  major  cause  of 
reproductive  feilure  in  Baird's  sparrows 
(Davis  and  Sealy  in  press),  as  it  is  with 
most  small  birds.  Predation  frequencies 
ranged  from  26—46  percent  for  nests  in 
southwestern  Manitoba  to  50-71 
percent  in  southern  Saskatchewan 
(Davis  1994).  Davis  and  Sealy  (in  press) 
reported  predation  by  the  striped  skunk 
(Mephitis  mephitis)  and  the  thirteen- 
lined  groimd  squirrel  [Spennophilus 
tridecemlineatus).  Richardson's  ground- 
squirrels  (S.  richardsoni)  depredated 
eggs,  nestlings,  and  fledglings  at  a  site 
in  Alberta  (Mahon  1995).  Other 
potential  predators  include  American 
crow  (Corvus  brachyrhyncos),  northern 
harrier  (Circus  cyaneus),  and  western 
plains  garter  snsJ^e  [Thamnophis  radix 
haydeni)  (Davis  and  Sealy  in  press). 

Baird's  sparrow  nests  are  commonly 
parasitized  by  brown-headed  cowbirds 
(Molothrus  ater).  Davis  and  Sealy  (in 
press)  found  that  36  percent  of  74  nests 
in  southwestern  Manitoba  were 
parasitized  with  an  average  of  two 
cowbfrds  eggs  (range  1-4).  Significantly 
fewer  yoimg  were  fledged  from 
successful  parasitized  nests  than  &t)m 
successful  nonparasitized  nests, 
resulting  in  an  average  cost  of  1.1 
Baird's  sparrow  fledglings  per 
parasitized  nest.  Egg  removal  by 
cowbirds  was  likely  the  primary  cause 
of  lowered  productivity  in  parasitized 
nests.  These  levels  of  predation  and  nest 
parasitism  are  comparable  to  other 
grassland  passerine  birds,  and  we  find 
no  evidence  to  indicate  that  the  level  of 
documented  predation  is  a  threat  to  the 
species  based  upon  its  stable  population 
trend. 

The  Baird's  sparrow  is  protected  from 
take  under  the  Migratory  Bird  Treaty 
Act  in  the  United  States,  the  Migratory 
Bird  Convention  Act  in  Canada,  and  the 
Convention  for  the  Protection  of 
Migratory  Bird  and  Game  Mammals  in 
Mexico.  Additionally,  the  Baird's 
sparrow  is  on  the  Service's  list  of 
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Nongame  Migratory  Bird  Species  of 
Management  Concern  and  is  the  subject 
of  numerous  research  efforts  and 
conservation  actions  across  its  range. 
We  reviewed  information  during  the 
processing  of  this  petition  to  indicate 
that  the  level  of  concern  generated  by 
these  designations  has  been  sufficient  to 
generate  heightened  research  and 
management  interest  in  the  Baird's 
sparrow.  The  Service  will  continue  to 
promote  these  efforts  to  improve  the 
biological  status  of  the  Baird's  sparrow. 
Our  current  programs  that  benefit  the 
Baird's  sparrow  include  grassland 
easements,  technical  assistance  to 
ranchers  grazing  native  prairie  and 
research  and  monitoring  of  grassland 
species. 

Finding 

We  reviewed  the  petition,  as  well  as 
other  available  information,  published 
and  unpublished  studies  and  reports, 
and  agency  files.  On  the  basis  of  the  best 
scientific  and  commercietl  information 
available,  we  find  the  petition  does  not 
present  substantial  information  that 
listing  this  species  may  be  warranted. 
While  the  species  has  experienced 
major  declines  since  European 
settlement  of  the  prairies  and  the 
conversion  of  native  prairie  to 
agriculture,  population  trend  data  for 
this  species  over  the  last  16  years  show 
their  populations  are  stable.  There  are 
an  estimated  171,000  to  279,000  pairs  of 
Baird's  sparrows  in  North  Dakota  (Igl 
and  Johnson  1997).  We  have  found  no 
evidence  to  suggest  that  the  millions  of 
acres  of  breeding  habitat  for  this  species 
in  North  Dakota,  Montana,  and  Canada 
face  immediate  threat  of  conversion 
from  grassland  to  other  agricultiuBl 
uses.  Canada  removed  the  Baird's 
sparrow  bom  its  national  Ust  of 
threatened  species  in  1997  after  a  1994 
survey  estimated  500,000  to  2  million 
pairs  of  Baird's  sparrow  in 
Saskatchewan  (Davis  et  al.  1996).  The 
petition  provided  no  evidence  to 
indicate  that  conditions  on  the 
wintering  grounds  threaten  the 
continued  existence  of  Baird's  sparrow. 
The  Baird's  sparrow  remains  a  species 
of  special  concern  and  the  BBS  and 
other  range-wide  and  local  surveys  will 
continue  to  monitor  its  status. 

References  Qted 

You  may  request  a  complete  list  of  all 
references  cited  herein,  as  well  as 
others,  from  the  Service's  North  Dakota 
Field  Office  (See  ADDRESSES  section). 

Author 

Michael  Olson  (see  ADDRESSES 
section)  prepared  this  document. 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  33 
amended  (16  U.S.C.  1531  etseq.). 

Dated:  May  13,  1999. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  99-12844  Filed  5-20-99;  8:45  am) 
BILUNG  COOE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 
P.D.  050599A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for 
Experimental  Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  experimental 

fishery  proposals;  request  for  comments. 

summary:  NMFS  announces  that  the 
Regional  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator), 
is  considering  approval  of  two 
experimental  fishing  proposals.  EFPs 
would  allow  vessels  to  conduct 
operations  otherwise  Restricted  by 
regulations  governing  the  Northeast 
Multispecies  Fishery,  and  would 
exempt  vessels  from  days  at  sea  (DAS), 
mesh  sizes,  and  other  gear  restrictions. 
The  first  experimental  fishery  proposal 
would  involve  fishing  for,  retention  and 
landing  of  silver  hake  (whiting),  spiny 
dogfish,  and  red  hake  with  small  mesh 
in  the  Gulf  of  Maine/Georges  Bank 
Regulated  Mesh  Area.  This  experiment 
was  previously  approved  during  the 
1998  fishing  season  and  is  referred  to  as 
the  Raised  Footrope  Whiting  Trawl 
Experimental  Fishery  (Raised  Footrope 
Trawl  Experiment).  The  requested  time 
period  of  the  Raised  Footrope  Trawl 
Experiment  would  be  modified  this  year 
taking  place  irom  Jime  through  August, 
instead  of  September  through  December. 
The  second  experimental  fishery  request 
is  for  a  supplemental  gear  testing 
experiment  to  support  the  goals  and 
objectives  of  the  Raised  Footrope  Trawl 
Experiment.  Regulations  implementing 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
provisions  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on  the 
proposed  experimental  fisheries. 


DATES:  Comments  on  this  notification 
must  be  received  by  Jime  7, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
Jon  Rittgers,  Acting  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Proposed  Experimental  Fisheries." 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Van  Pelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The 
Massachusetts  Division  of  Marine 
Fisheries  (MADMF)  submitted  an 
application  on  March  31, 1999,  to  refiine 
the  investigations  of  a  previously 
approved  small  mesh  ex(>erimental 
fishery  with  these  two  proposals.  The 
first  proposal  would  require  the  use  of 
modified  trawls  (raised  footrope)  in  six 
distinct  areas  including  all  of  Cape  Cod 
Bay,  areas  outside  Cape  Cod  Bay,  lower 
Massachusetts  Bay,  and  southern  and 
western  edges  of  Stellwagen.  This 
would  be  the  third  full  year  that  the 
experimental  fishery  has  operated  (1995 
and  1996  were  pilot  studies);  whereby, 
October  and  November  have 
traditionally  been  the  most  active 
months  of  participation  according  to  sea 
sampling  data  and  logbook  reporting. 

This  experiment  is  designed  to  assess 
the  effectiveness  of  a  raised  footrope 
small  mesh  otter  trawl  in  reducing 
bycatch  of  regulated  multispecies — 
primarily  flatfish  and  other  bottom 
dwelling  species — in  the  silver  hake 
(whiting)  fishery.  The  experimental  area 
in  Cape  Cod  Bay  was  identified  by  the 
MADMF  as  an  important  area  for 
whiting  fishing  by  vessels  primarily 
fishing  out  of  Provincetown,  Gloucester, 
and  Chatham,  Massachusetts.  The 
experiment  has  experienced  sporadic 
changes  in  bycatch  which  appear  to  be 
temporal  and  site-specific  in  nature.  The 
proposed  experimental  fishery  would 
aUow  MADMF  and  NMFS  to  consider 
new  data  on  the  bycatch  of  regulated 
multispecies  at  times  not  previously 
sampled,  as  well  as  additional 
information  on  those  areas  and  times 
sampled  in  years  past. 

The  second  proposal  submitted  by 
MADMF  would  provide  for  a 
supplemental  gear  testing  experiment  to 
support  the  objectives  of  the  Raised 
Footrope  Trawl  Experiment  by 
continuing  last  year's  investigation  of 
various  different  refinements  to  the 
"sweep-less"  trawl  gear.  These  gear 
trials  will  only  slighUy  modify  the 
standard  raised  footrope  design  and  it  is 
expected  that  the  "sweepless"  trawj 
design  vfiW  mitigate  impacts  to  the 
habitat  and  further  reduce  bycatch  of 
bottom  dwelling  species. 
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MADMF  expects  that  40  vessels  will 
participate  in  the  experimental  fishery 
(4-6  vessels  in  the  supplemental  gear 
experiment),  and  that  enrollment  will  be 
established  similar  to  last  year; 
historical  participation  and  previous 
experience  with  the  raised  footope  trawl 
gear  operation  played  a  role  in  the 
selection  process.  Further  limitations  on 
participation  may  be  necessary 
depending  on  logbook  compliance  or 
enforcement  issues  identified  through 
the  NMFS  review  process. 

EFPs  would  be  issued  to  the 
participating  vessels  in  both 
experiments  in  accordance  with  the 
conditions  stated  therein,  and  will 
exempt  vessels  from  the  mesh  size, 
days-at-sea,  and  other  gear  restrictions 
of  the  Northeast  Multispecies  Fishery 
Management  Plan  during  the  specified 
seasons. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  14,  1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-12887  Filed  5-20-99;  8:45  am] 

BHJJNG  CODE  351fr-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  622 

[Docket  No.  990S1 126-91 26-01;  LD. 
042999A] 

RIN  0648-Aiyi«7 

Fisheries  of  the  Carit>bean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic 
States;  Dolphin  and  Wahoo 
Commercial  Fisheries;  Control  Date 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  consideration  of  a  control 

date. 

SUMMARY:  This  document  announces 
that  the  South  Atlantic  Fishery 
Management  Council  (South  Atlantic 
Council)  is  considering  additional 
management  measures  to  limit  entry 


into  the  commercial  fisheries  for 
dolphin  (Coryphaena  hippurus)  and 
wahoo  {Acanthocybium  solandn)  in  the 
exclusive  economic  zone  (EEZ)  off  the 
South  Atlantic  states.  Possible  measures 
include  the  establishment  of  a  limited 
entry  program  to  control  participation  or 
effort  in  the  commercial  fisheries  for 
dolphin  and  wahoo.  If  a  limited  entry 
program  is  established,  the  South 
Atlantic  Coimcil  is  considering  May  21, 
1999,  as  a  possible  control  date. 
Consideration  of  a  control  date  is 
intended  to  discourage  new  entry  into 
the  fisheries  based  on  economic 
speculation  during  the  South  Atlantic 
Council's  deliberation  on  the  issues. 
DATES:  Comments  must  be  submitted  by 
June  21, 1999. 

ADDRESSES:  Comments  should  be 
directed  to  the  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306, 

Charleston,  South  Carolina  29407; 
Fax:  843-769-4520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branstetter,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  Dolphin 
are  managed  imder  the  Fishery 
Management  Plan  (FMP)  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Guff 
and  South  Atlantic  (Coastal  Pelagics 
FMP).  The  Coastal  Pelagics  FMP  was 
prepared  jointly  by  the  Gulf  of  Mexico 
Fishery  Management  Council  and  the 
South  Atlantic  Council,  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  South  Atlantic  Council  is 
concerned  about  the  adverse  effects  of 
increased  harvest  of  dolphin  and  wahoo 
off  the  South  Atlantic  states.  Available 
landings  estimates  indicate  that  the 
pelagic  longline  fleet  is  now  targeting 
dolphin  throughout  the  South  Atlantic 
EEZ.  Commercial  landings  of  South 
Atlantic  wahoo  have  also  recently 
increased.  Consequently,  an  increasing 
opportunity  exists  for  localized 
depletion  of  the  two  species,  leading  to 
an  overfished  stock  condition  and  user 
group  conflicts. 

Recent  constraints  on  participation  in 
the  South  Atlantic  snapper-grouper  and 
king  mackerel  commercial  fisheries  may 
resiilt  in  additional  entrants  into  the 
dolphin  and  wahoo  commercial 
fisheries.  In  addition,  fishermen 
displaced  from  inshore  state  waters  by 
recent  state  gear  restrictions  may  wish 


to  enter  the  dolphin  and  wahoo 
commercial  fisheries  to  regain  lost 
income.  New  entry  into  these  fisheries 
may  be  discouraged  by  establishment  of 
a  control  date. 

Anyone  entering  the  dolphin  and 
wahoo  commercial  fisheries  after  May 
21, 1999,  will  not  be  assured  of  futiire 
access,  should  a  management  regime 
that  limits  the  ntunber  of  participants  in 
those  fisheries  be  prepared  and 
implemented.  Implementation  of  an 
effort  limitation  program  would  require 
preparation  of  a  Dolphin- Wahoo  FMP 
and/or  an  amendment  to  the  Coastal 
Pelagics  FMP,  publication  of  notice  of 
availability  of  Ae  FMP/amendment 
with  a  comment  period,  publication  of 
a  proposed  rule  with  a  public  comment 
period,  approval  of  the  FMP/ 
amendment,  and  issuance  of  a  final 
implementing  rule. 

Consideration  of  a  control  date  does 
not  commit  the  South  Atlantic  Council 
or  NMFS  to  any  particular  management 
regime  or  criteria  for  entry  into  the 
dolphin  and  wahoo  commercial 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  these  fisheries 
regardless  of  their  entry  date  or  intensity 
of  participation  in  the  fisheries  before  or 
after  the  control  date  under 
consideration.  The  South  Atlantic 
Council  subsequently  may  choose  a 
different  control  date  or  may  choose  a 
management  regime  that  does  not  make 
use  of  a  control  date.  The  South  Atlantic 
Council  may  choose  to  give  variably 
weighted  consideration  to  fishermen 
active  in  the  fisheries  before  and  after 
the  control  date.  Other  qualifying 
criteria,  such  as  documentation  of 
landings  and  sales,  may  be  applied  for 
entry.  The  South  Atlantic  Council  also 
may  choose  to  take  no  further  action  to 
control  entry  or  access  to  the  fisheries, 
in  which  case  the  control  date  may  be 
rescinded. 

This  advance  notice  of  proposed 
rulemaking  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  14, 1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 
[FR  Doc.  99-12886  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  ager>cy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Change  to  the  Natural 
Resources  Conservation  Service's 
National  HandtXMk  of  Conservation 
Practices 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture,  New  York 
State  Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices, 
Section  IV  of  the  New  York  State  NRCS 
Field  Office  Technical  Guide  (FOTG)  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  new  conservation  practice 
standard  in  its  National  Handbook  of 
Conservation  Practices.  This  new 
standard  is:  Manure  Transfer  (NY  634). 

DATES:  Comments  will  be  received  on  or 
before  June  21,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Richard  D. 
Swenson,  State  Conservationist,  Natural 
Resources  Conservation  Service, 
(NRCS),  441  S.  Salina  Street,  Fifth  noor. 
Suite  354,  Syracuse,  New  York,  13202- 
2450. 

A  copy  of  this  standard  is  available 
from  the  above  individual. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  conunents  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 


comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  April  30, 1999. 
Mehrin  Womack, 

Deputy  State  Conservationist,  Natural 
Resources  Conservation  Service,  Syracuse. 
NY. 

[FR  Doc.  99-12873  Filed  5-20-99;  8:45  am] 

BILUNQ  CODE  3410-16-U 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  OMnges  to 
Section  IV  of  the  FMd  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Oklahoma 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Oklahoma,  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of  a 
proposed  change  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Oklahoma  for 
review  and  c5mment. 

summary:  It  is  the  intention  of  NRCS  in 
Oklahoma  to  issue  a  new  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  standard  is  Water  Well 
Testing  (Code  731). 

DATES:  Comments  will  be  received  for  a 
30-day  period  conunencing  with  May 
21. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Keith  Vaughan, 
ASTC  (Ecological  Sci«ices},  Natural 
Resources  Conservation  Service  (NRCS), 
100  USDA.  Suite  206,  StiUwater,  OK 
74074-2655.  Copies  of  this  standard 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
Keith.Vaughan@ok.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT. 
Keith  Vaughan,  405-742-1240. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  weUand 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Oklahoma  will  receive 
comments  relative  to  the  proposed 


change.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Oklahoma  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  May  3, 1999. 
Ronnie  L.  Clark, 

State  Conservationist,  Stillwater,  Oklahoma. 
{FR  Doc.  99-12830  Filed  5-20-99;  8:45  am) 

BKJJNG  CODE  3410-ie-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
artd  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
-  proposals  to  add  to  the  Prociirement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  21. 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFORMATKM:  Hub 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
emplo)dng  persons  who  are  blind  c^i 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Ck}mmodities 

Gloves,  Patient  Examining 

6515-01-461-3208 

6515-01-461-3209 

6515-01-455-5293 

6515-01-461-6271 

6515-01-455-5281 

6515-01-455-2778 

6515-01-455-2782 

6515-01-461-8414 

6515-01-455-2578 

6515-01-455-2768 

6515-01-455-2759 

6515-01-461-8507 

NPA:  Bosma  Industries  for  the  Blind, 

Inc.,  Indianapolis,  Indiana 
Hood,  Stockinette 
8415-LL-S04-8922 
NPA:  Columbia  Industries,  Kennewick, 

Washington 

Service 

Janitorial/Custodial 

Naval  and  Marine  Corps  Readiness 

Reserve  Center 
Providence,  Rhode  Island 
NPA:  Greater  Providence  Chapter, 

Rhode  Island  Association  for  Retarded 

Citizens,  Inc.,  North  Providence, 

Rhode  Island 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List: 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Pnxnuement  List: 
Basin,  Wash 
6530-01-075-2723 
6530-01-166-9035 
Cleaning  and  Degreasing  Compounds 
6850-01-383-3038 
6850-01-383-3042 
6850-01-383-3045 
6850-01-383-3046 
6850-01-383-3047 
6850-01-383-3052 
6850-01-383-3053 
6850-01-383-3054 
6850-01-383-3056 
6850-01-383-3058 
6850-01-383-3059 
6850-01-383-3060 
6850-01-430-7134 
6850-01-430-7135 
6850-01-430-7137 
6850-01-430-7138 
6850-01-430-7139 
6850-01-430-7140 
Bedspread 
7210-00-728-0175 
7210-00-728-0187 
Mark  ).  Besedict, 
Operations  Analyst. 

[FR  Doc.  99-12888  Filed  5-20-99;  8:45  am) 
BHJJNG  CODE  nea-oi-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcurenMnt  List  Additions  and 
Delations 

AGENCY:  Committee  for  Piuchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

summary:  This  action  adds  to  the 
Prociirement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
commodity  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  June  21, 1999. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPt^MENTARY  INFORMATION:  On 
December  6, 1996,  August  7, 1998  and 
February  12,  April  2,  and  9, 1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  64666,  63  FR 
42365  and  64  FR  7166, 15955  and 
17312)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

AdditioBS 

The  Following  Comments  Pertain  to 
Water  Bag,  Nylon  Duck 

Comments  were  received  from  the 
current  contractor  for  these  water  bags, 
a  previous  contractor,  and  two  Members 
of  Congress  on  behalf  of  the  previous 
contractor.  The  current  contractor 
described  the  impact  on  the  company 
which  it  believed  the  Procurement  List 
addition  would  cause.  The  current 
contractor  has  subsequently  notified  the 
Committee  that  it  is  withdrawing  its 
comments,  as  the  impact  is  not  what 
was  originally  anticipated. 
Consequently,  the  Committee  has 
concluded  that  the  addition  of  the  bags 
to  the  Procurement  List  will  not  have  a 
severe  adverse  impact  on  the  current 
contractor. 

The  previous  contractor  and  the 
Members  of  Congress  writing  on  its 
behalf  expressed  concern  over  the 
impact  of  the  Procurement  List  addition 
on  the  previous  contractor,  and  the 
contractor  claimed  that  the  addition 
would  increase  the  costs  of  the  bags  to 
the  Government.  The  previous 
contractor  has  not  had  a  contract  for 
these  bags  since  1994  and,  thus,  is  not 
dependent  on  the  business  they 
represent.  Moreover,  under  the 
competitive  prociirement  system,  no 
contractor  is  guaranteed  a  Government 
contract.  Consequently,  the  previous 
contractor  is  objecting  to  losing  the 
possibility  of  getting  a  contract  in  the 
future.  The  Committee  does  not  believe 
that  loss  of  this  possibility,  by  itself, 
constitutes  severe  adverse  impact  on 
any  contractor.  As  for  the  price,  the 
amount  the  Government  will  pay  has 
been  negotiated  with  the  Government 
contracting  agency,  which  has 
concluded  that  it  represents  a  feir 
market  price  as  required  by  the 
Committee's  statute. 
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The  Following  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  wUI 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government.  , 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conunodities  and 
services  proposed  for  addition  to  the 
Procxirement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Kit,  Marine  Corps  Demolition, 

Advanced 
1375-00-NSH-OOOl 
Water  Bag,  Nylon  Duck 
8465-01-321-1678 
8465-01-321-1678F 

Services 

Administrative  Services,  Department  of 
Veterans  Affairs  Medical  Center,  700 
South  19th  Street,  Birmingham, 
Alabama 

Data  Entry 

U.S.  Department  of  Housing  &  Urban 
Development,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street, 
SW,  Atlanta,  Georgia 

Grounds  Maintenance  at  the  following 
locations  in  El  Paso,  Texas: 

Sequra  USAR  Center,  301  Ascarate 
Drive,  Dyer  USAR  Center 

Janitorial/Custodial 

Dobbins  Air  Reserve  Base,  Georgia 


Janitorial/Custodial 

Naval  Reserve  Center,  85  Sea  Street, 

Quincy,  Massachusetts 
Janitorial/Custodial 
Sequra  USAR  Center,  301  Ascarate 

Drive,  El  Paso,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  inajor  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  futiu«  contractors 
for  the  commodity  and  service. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity  and 
service  deleted  firom  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  imder  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodity  and  service  are  hereby 
deleted  from  the  Procurement  List: 

Commodity 

Clamp,  Panel  5450-00-297-5271 

Service 

Janitorial/Custodial 

Grenier  Field  U.S.  Army  Reserve  Center, 

Manchester,  New  Hampshire 
Mark  J.  Benedict, 
Operations  Analyst. 
[pR  Doc.  9»-12889  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  63S3-01-I> 


COMMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  AdditkNi  to  the  Procurement, 
List  Correction 

In  the  dociunent  appearing  on  page 
15955,  FR  99-8233,  in  the  issue  of  April 
2, 1999,  in  the  first  colimm,  the  listing 


for  Administrative  Services,  U.S. 

Department  of  Housing  and  Urban 

Development,  Richard  B.  Russell 

Federal  Building,  75  Spring  Street,  SW, 

Atlanta,  Georgia  should  have  been  listed 

as  Data  Entry  and  not  Administrative 

Services. 

Mark  J.  Benedict, 

Operations  Analyst. 

[FR  Doc.  99-12890  Filed  5-20-99;  8:45  am] 

BOJJNQ  CODE  63S»-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Accuracy  and  Covereige 
Evaluation,  Independent  Listing 
Operation  Activities. 

Form  Numb€r(s}:  D-1302,  D-1302PR, 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  70,513  hours. 

Number  of  Respondents:  2,035,700. 

Avg  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  requests  approval  from  the 
Ofiice  of  Management  and  Budget  for 
clearance  of  the  independent  listing 
forms.  Form  D-1302  and  D-1302PR,  to 
be  used  in  the  Accuracy  and  Coverage 
Evaluation  (ACE),  Independent  listing 
operation  activities  in  the  Census  2000. 
The  ACE  is  a  national  survey  of  sample 
block  clusters  within  the  50  states,  the 
District  of  Columbia,  and  Puerto  Rico. 
The  Biueau  of  the  Census  developed  the 
ACE  approach  for  measuring  coverage  of 
the  population  in  the  decennial  census. 
In  ACE,  we  independently  coimt  a 
sample  of  housing  units  and  the  people 
living  in  those  units,  then  compare 
those  results  to  the  census.  We  then  use 
this  comparative  information  to  produce 
final  estimates  of  the  coverage  for 
Census  2000.  The  ACE  approach  was 
tested  during  the  Census  2000  Dress 
Rehearsal  in  Columbia,  South  Carolina. 
The  ACE  was  formerly  referred  to  as  the 
Post-Enumeration  Survey  (PES)  in  the 
Census  2000  Dress  Rehearsal. 

The  Independent  Listing  Operation  is 
the  first  step  in  the  ACE  process.  It  will 
be  used  to  obtain  a  complete  housing 
imit  inventory  of  all  addresses  within 
the  Census  2000  ACE  sample  of  block 
clusters  before  the  Census  2000 
enumeration  commences.  There  will  be 
two  Independent  Listing  forms,  D-1302 
and  D-1302PR.  The  D-1302  is  the 
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English  language  version  of  the  listing 
form  and  will  be  used  in  the  ACE 
sample  areas  except  in  Puerto  Rico.  The 
D-1302PR  is  the  Spanish  language 
version  of  the  listing  form  and  will  be 
used  only  in  the  ACE  sample  areas  in 
Puerto  Rico. 

The  listings  will  be  matched  to  the 
address  list  used  in  the  census;  the 
unmatched  cases  will  be  sent  to  the 
field  for  reconciliation  during  the  next 
phase  of  the  ACE — Housing  Unit 
Follow-up.  The  forms  and  procedures  to 
be  used  in  the  Housing  Unit  Follow-up 
phase  of  the  ACE  in  the  Census  2000 
and  all  subsequent  ACE  phases  will  be 
submitted  separately. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  141,  193,  and  221. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DCX:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  14, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Cleamnce  Officer,  Office 
of  the  Cliief  Information  Officer. 

(FR  Doc.  99-12820  Filed  5-20-99;  8:45  am] 

8ILUNG  CODE  361(M>7-4> 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  12  of  the 
1996  Panel 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu'den,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  20, 1999. 


ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3379, 
Washington,  DC  20233-0001.  (301)  457- 
3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  siuvey 
designed  as  a  continuous  series  of 
national  panels  each  lasting  four  years. 
Respondents  are  interviewed  once  every 
four  months  in  monthly  rotations. 
Approximately  37,000  households  are 
in  the  current  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  aroimd  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs,  such 
as  obtaining  information  on  taxes,  the 
-ownership  and  contributions  made  to 
the  IRA,  Keogh,  and  401K  plans, 
examining  patterns  in  respondent  work 
schedules,  and  child  care  arrangements. 
These  supplemental  questions  are 
included  with  the  core  and  are  referred 
to  as  "topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  12  collect  information 
about: 

•  Assets,  Liabilities,  and  Eligibility 

•  Medical  Expenses/Utilization  of 
Health  Care — Adult  and  Children 

•  Work  Related  Expenses 


•  Child  Support  Paid 

•  Children's  Weil-Being 

Wave  12  interviews  will  be  conducted 
from  December  1999  through  March 
2000. 

n.  Method  of  CoUection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
four  years  with  each  panel  having  a 
duration  of  four  years  in  the  survey.  All 
household  members  15  years  old  or  over 
are  interviewed  using  regular  proxy- 
respondent  rules.  They  are  interviewed 
a  total  of  12  times  (12  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  persons  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  primary 
sampling  unit  will  be  followed  and 
interviewed  at  their  new  address. 
Persons  15  years  old  or  over  who  enter 
the  household  after  Wave  1  will  be 
interviewed;  however,  if  these  persons 
move,  they  are  not  followed  unless  they 
happen  to  move  along  with  a  Wave  1 
sample  person. 

m.  Data 

OMB  Number:  0607-0813. 

Form  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
77,700. 

Estimated  Time  Per  Response:  30 
minutes  per  person. 

Estimated  Total  Armual  Burden 
Hours:  117,800. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  wUl  become  a  matter  of  public 
record. 

Dated:  May  14, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-12819  Filed  5-20-99;  8:45  am) 
BIUjMQ  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlniatration 
[A-660-803] 

Notice  of  Amended  Hnal 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Extruded  RubtMr  Thread  From 
Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris  or  Eric  B.  Grejmolds, 
Office  of  AD/CVD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-1775  or 
(202)  482-6071.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 

Scope  of  the  Investigation 

For  piuposes  of  this  investigation,  the 
product  covered  is  extruded  rubber 
thread  ("ERT")  from  hidonesia.  ERT  is 
defined  bls  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inches  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter. 

ERT  is  ciurently  classified  under 
subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  ("HTS"). 
Although  the  HTS  subheading  is 


provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Antidumping  Duty  Order 

On  March  26, 1999,  the  Department  of 
Commerce  ("Department")  published 
the  final  determination  of  its 
antidumping  duty  investigation  of 
extruded  rubber  thread  from  Indonesia. 
This  investigation  covers  two 
respondents,  P.T.  Swasthi  Parama 
Mulya  ("Swasthi")  and  P.T.  Bakrie 
Rubber  Industries  ("Bakrie").  See  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Extruded  Rubber 
Thread  from  Indonesia.  64  FR  14690, 
(March  26, 1999). 

Swasthi  submitted  a  ministerial  error 
allegation  on  April  6, 1999  with  respect 
to  the  final  determination.  Based  on  the 
analysis  of  the  these  ministerial  errors 
made  in  the  final  determination,  we  are 
amending  our  final  determination  (the 
Department  has  corrected  the  program 
language  to  convert  the  foreign  price 
unit  of  measurement  fixjm  kilograms  to 
pounds;  revised  an  overstatement  of  the 
marine  insurance  premium  in  the  rebate 
calculation;  and  corrected  a  ministerial 
error  in  the  comparison  of  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade).  For  detailed  information  on  the 
ministerial  errors,  see  Memorandum  to 
the  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  II  from  David 
Mueller,  Director,  Office  of  AD/CVD 
Enforcement  dated  April  19, 1999, 
concerning  Amendment  to  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Extruded  Rubber 
Thread  frxim  Indonesia,  public  version, 
on  file  in  the  Central  Record  Unit.  Room 
B-099,  Main  Commerce  Building. 
Accordingly,  we  are  amending  the  final 
determination,  pursuant  to  19  CFR 
351.224(e). 

On  May  7, 1999,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
notified  the  Department  that  a  U.S 
industry  is  "threatened  with  material 
injury,"  within  the  meaning  of  section 
735(b)(l)(A)(ii)  of  the  Act,  by  reason  of 
imports  of  ERT  from  Indonesia.  The  ITC 
did  not  determine,  pursuant  to  section 
735(b)(4)(B)  of  the  Act,  that,  but  for  the 
suspension  of  liquidation  of  entries  of 
the  subject  merchandise,  the  domestic 
industry  would  have  been  materially 
injured. 

When  the  ITC  finds  threat  of  material 
injiuy,  and  makes  a  negative  "but  for" 
finding  under  section  735(b)(4)(B)  of  the 
Act,  the  "Special  Rule"  provision  of 
section  736(b)(2)  of  the  Act  applies. 
Therefore,  only  imliquidated  entries  of 
ERT  from  Indonesia,  entered  or 


•  vithdrawn  from  warehouse,  for 
consumption  on  or  after  May  12. 199Q. 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Register 
(64  FR  25515),  are  liable  for  the 
assessment  of  antidumping  duties. 
Accordingly,  the  Department  will  direct 
the  Customs  Service  to  terminate  the 
suspension  of  Uquidation  for  entries  of 
ERT  from  Indonesia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  May  12, 1999,  the 
date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injiuy  in  the  Federal  Register, 
and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  enfries. 

Therefore,  in  accordance  with  section 
736  of  the  Act.  the  Department  will 
direct  the  United  States  Customs 
Service  to  assess,  upon  further  advice  by 
the  Department,  antidumping  duties 
equal  to  the  amoimt  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  and 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
extruded  rubber  thread  from  Indonesia. 
Subject  merchandise  from  Indonesia 
which  is  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  12, 1999,  the  date  on  which  the  ITC 
published  its  notice  of  final 
determination  of  threat  of  material 
injiuy  in  the  Federal  Register,  shall  be 
subject  to  the  assessment  of 
antidumping  duties  under  section  731 
of  the  Act,  and  the  administering 
authority  shall  release  any  bond  or  other 
security,  and  refund  any  cash  deposit 
made,  to  seeing  the  payment  of 
antidiunping  duties  with  respect  to 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  May  12. 1999. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  All  Others  rate 
applies  to  all  exporters  of  subject 
merchandise  not  specificaUy  listed 
below. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
averape 
iTiargin 

percentage 

P.T.  Bakrie  Rubber  Industry 

P.T.  Swasthi  Parama  Mulya 

28.29 
5.13 
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Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

All  Others „ 

24.00 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
extruded  rubber  thread  from  Indonesia, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidimiping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  May  17, 1999. 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-13071  Filed  5-20-99;  8:45  am) 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-808,  A-1 22-830,  A-475-822,  A-580- 
831 ,  A-791-805,  A-583-830] 

Antidumping  Duty  Orders;  Certain 
Stainlfltts  Steei  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  the  Republic  of 
Korea,  South  Africa,  and  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  antidimiping  duty 
orders. 

EFFECTIVE  DATE:  May  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  at  (202)  482-5222  or  John 
Kugehnan  at  (202) 482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  UI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

APPLICABLE  STATUTE  AND  REGULATIONS: 

Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (April  1, 1998). 


Scope  of  the  Oitlers 

The  product  covered  by  these  orders 
is  certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,^54  mm  or  over  in 
wridth  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  plate  not  in  coils, 
(2)  plate  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars.  In  addition,  certain 
cold-rolled  stainless  steel  plate  in  coils 
is  also  excluded  from  the  scope  of  these 
orders.  The  excluded  cold-roUed 
stainless  steel  plate  in  coils  is  defined  as 
that  merchandise  which  meets  the 
physical  characteristics  described  above 
that  has  undergone  a  cold-reduction 
process  that  reduced  the  thickness  of 
the  steel  by  25  percent  or  more,  and  has 
been  annealed  and  pickled  after  this 
cold  reduction  process. 

The  merchandise  subject  to  these 
orders  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30.  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20, 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55,  7219.12.00.65, 
7219.12.00.70,  7219.12.00.80. 
7219.31.00.10,  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10, 
7220.20.10.15,  72;Jt.20.10.60, 
7220.20.10.80.  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60,  7220.20.60.80. 
7220.90.00.10,  7220.90.00.15. 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Antidumping  Duty  Orders 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  the  Department  made  its 
final  determinations  that  stainless  steel 
plate  in  coils  bom  Belgium.  Canada, 
Italy,  the  Republic  of  Korea  (Korea), 
South  Africa  and  Taiwan  is  being  sold 
at  less  than  fair  value  (see  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 


Coils,  64  FR  15443  through  15509, 
March  31, 1999).  On  May  4, 1999,  the 
International  Trade  Commission  (the 
Commission)  notified  the  Department  of 
its  final  determination  pursuant  to 
section  735(b)(l)(A)(i)  of  the  Tariff  Act 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Belgium,  Canada, 
Italy,  Korea,  South  Africa  and  Taiwan. 
In  its  final  determination,  however,  the 
Commission  determined  that  two 
domestic  like  products  exist  for  the 
merchandise  covered  by  the 
Department's  investigation:  (i)  certain 
cold-rolled  stainless  steel  plate  in  coils, 
as  defined  above,  and  (ii)  all  other 
stainless  steel  plate  in  coils  not 
specifically  excluded.  The  Commission 
determined  pursuant  to  section 
735(b)(1)  that  a  domestic  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury  by 
reason  of  imports  of  the  noted  cold- 
rolled  stainless  steel  plate  in  coils  from 
Belgium  and  Canada  and  that  imports  of 
the  noted  cold-rolled  stainless  steel 
plate  in  coils  bom  Italy,  Korea,  South 
Africa  and  Taiwan  were  "negligible." 
Therefore,  the  Commission's  affirmative 
determination  of  material  injury  covered 
all  stainless  steel  plate  in  coils  other 
than  that  specifically  excluded  imder 
the  "Scope  of  the  Orders"  section  above. 
Accordingly,  the  scope  of  the 
antidumping  duty  orders  has  been 
amended  as  described  above  to  reflect 
the  Commission's  distinction  between 
the  cold-rolled  stainless  steel  plate  in 
coils  as  defined  above  and  all  other 
stainless  steel  plate  in  coils.  However, 
because  the  data  as  reported  by 
respondents  do  not  permit  a  distinction 
between  the  cold-rolled  stainless  steel 
plate,  as  defined  by  the  Commission, 
and  all  other  stainless  steel  plate  in 
coils,  we  are  not  amending  the  final 
determinations  to  exclude  any  sales  of 
the  cold-rolled  products. 

In  accordance  with  section  736(a)(1) 
of  the  Tariff  Act,  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the  , 
merchandise  exceeds  the  export  price 
(or  constructed  export  price)  of  the 
merchandise  for  all  relevant  entries  of 
stainless  steel  plate  in  coils  bom 
Belgium,  Canada,  Italy,  Korea,  South 
Africa  and  Taiwan.  These  antidumping 
duties  will  be  assessed  on  all 
imliquidated  entries  of  stainless  steel 
plate  in  coils  from  Belgium,  Canada, 
Italy,  Korea,  South  Africa  and  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  consmnption  on  or  after  November 
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4, 1998,  the  date  on  which  the 
Department  published  its  notices  of 
preliminary  determination  in  the 
Federal  Roister  (63  FR  59524  through 
59544).  Customs  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties  on 
this  merchandise,  a  cash  deposit  equal 
to  the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below.  TTie  "All  Others"  rates  apply  to 
all  exporters  of  subject  stainless  steel 
plate  in  coils  not  specifically  listed. 
Imports  of  the  noted  cold-rolled 
stainless  steel  plate  in  coils,  as  defined 
above  imder  "Scope  of  the  Orders,"  will 
not  be  covered  by  these  orders.  The 
weighted-average  dumping  margins  are 
as  follows: 


Producer/manufacturer/exporter 


Belgium: 

ALZ,  N.V 

All  Ottiers  

Canada; 

Atlas  Stainless  Steel  (Sammi 
Atlas)  

All  Others  

Italy: 

Acctai  SpedaK  Temi  SpA 
(AST)  

All  Others  

Republic  of  Korea: 

Pohang  Iron  &  Steel  Co.,  Ltd 

All  Others  

South  Africa: 

Columbus  Stainless  

All  Others  .„. 

Taiwan: 

Yieh  United  Steel  Corporation 
(YUSCO)  _ 

YUSCOn-a  Chen 

All  Others  


Cash  de- 
posit rate 
(Percent) 


9.86 
9.86 


15.35 
11.10 


45.09 
39.69 

16.26 
16.26 

^  37.77 
^  37.771 


8.02 

10.20 

7.39 


^  The  Departmenf  s  final  determination  noted 
that  in  accordance  with  section  772(c)(1)(C)  of 
tf>e  Tariff  Act  Columbus'  weighted-average 
margin  would  be  reduced  by  3.84  percent  to 
account  for  export  subsidies  found  in  the  con- 
current countervailing  duty  investigation  (See 
Final  Affirmative  Counten/ailing  Duty  Deter- 
mination: Stainless  Steel  Plate  in  Coils  From 
South  Africa,  63  FR  15553,  March  31,  1999). 
The  rate  given  in  the  final  detennination  of 
sales  at  less  than  fair  value  was,  accordingly, 
37.79  percent.  However,  in  response  to  an  al- 
legation of  ministerial  error  in  calculating  the 
export  subsidy  the  Department  amended  the 
export  subsidy  rate  to  3.86  percent.  See 
Memorandum  to  Bernard  Can-eau,  "Ministerial 
Error  Allegations  *  *  *  in  the  Final  Determina- 
tion of  the  Countervailing  Duty  Investigation  of 
Certain  Stainless  Steel  Wire  Rod  [sic]  from 
South  Africa,  April  30,  1999.  Accordingly,  we 
have  reduced  the  cash  deposit  rates  for  South 
Africa  to  37.77  percent. 

This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
certain  stainless  steel  plate  in  coils  from 
Belgitmi,  Canada,  Italy,  Korea,  South 
Africa  and  Taiwan.  Interested  parties 
may  contact  the  Department's  Central 
Records  Unit,  room  B-099  of  the  main 


Commerce  building,  for  copies  of  an 
updated  list  of  antidimiping  duty  orders 
currently  in  effect. 

These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Tariff  Act  of  1930,  as  amended. 

Dated:  May  6, 1999. 

Robert  S.  LaRusu, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-12892  Filed  5-20-99;  8:45  am] 

BtLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 


[ID.042699C] 

Pacific  Rshery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  has 
cancelled  the  public  meeting  of  their 
Ad-Hoc  Allocation  Committee 
(Committee)  that  was  scheduled  for 
Tuesday,  May  25, 1999  through 
Wednesday,  May  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Walker,  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The  initial 
notice  published  in  the  Federal  Register 
on  May  3, 1999  (64  FR  23606). 

Dated:  May  14. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-12862  Filed  5-18-^99;  1:48  pmj 
BNJJNQ  CODE  3510-2a-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Hber,  SUk 
Blend  and  Ottter  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

May  17. 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward  used  in  1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  67046,  published  on 
Elecember  4, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  17, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31, 1999. 

Effective  on  May  21, 1999.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Categoiy 

Adjusted  twelve-montti 
limit' 

Sublevels  in  Group  1 

200 

336 

716.534  kilograms. 
173,745  dozen. 

27758 
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Category 

Adjusted  twelve-month 
limit* 

338/339 

2,333,946  dozen  of 

"* 

which  not  more  than 

1,718,834  dozen 

shall  t>e  in  Cat- 

egories 338-S/339- 
777,301  dozen  of 

340 

which  not  more  than 

396,662  dozen  shall 

be  in  Category  340- 

Z3. 

2.276,277  dozen. 

347/348 

350 

163,757  dozen. 

351  

548.402  dozen. 

352 

1,61 1,055  dozen. 

359-C* 

610,292  Icilograms. 

361  

4,217,058  numtiers. 

362 

7,103,037  numt)ers. 

36^-0* 

4,695,680  kilograms. 

410 

999,047  square  meters 
of  which  not  more 

than  800,845  square 

meters  shall  be  in 

Category  41 0-A  6 

and  not  more  than 

792,916  square  me- 

ters shall  be  in  Cat- 

egory 410-B'. 

433 

20,765  dozen. 

443 

127,250  numbers. 

445/446 

286.244  dozen. 

447 

68,509  dozen. 

638/639 

2,385,205  dozen. 

640 

1,345,178  dozen. 

642 

337,461  dozen. 

644/844 

3,666,745  numbers. 

647 

1,524,155  dozen. 

649 

936,677  dozen. 

651  

762,293  dozen  of 

which  not  more  than 

137,589  dozen  shall 

be  in  Category  651- 
606.619  kilograms. 

659-S»  

666 

3,549,880  kilograms  of 

whk:h  not  more  than 

1,287,016  kilograms 

shall  be  in  Category 

666-C*o. 

670-L"  

16,144,100  kilograms. 
281,551  dozen. 

836 

840 

473,895  dozen. 

Category 


Adjusted  twelve-month 
limit  1 


*The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Oecemt)er 
31,  1998. 

2  Category  338-S:  all  HTS  numbers  except 
6109.10.0012,  6109.10.0014,  6109.10.0018 
and  6109.10.0023;  Category  339-S.  all  HTS 
numbers  except  6109.10.0040,  6109.10.0045, 
6109.10.0060  and  6109.10.0065. 

3  Category  340-Z:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2050 
and  6205.20.2060. 

*  Category    359-C:    only    HTS    numbers 

— ^-     6103.49.8034,    6104.62.1020, 

61 1 4.20.0048,    61 1 4.20.0052, 

6203.42.2090,    6204.62.2010, 

6211.32.0025  and 


6103.42.2025, 
6104.69.8010, 
6203.42  2010, 
6211.32.0010, 
6211.42.0010. 

5  Category 
6302.60.0010, 
6302.91 .0045. 


^Category    410-A:     only     HTS 

5111.11.3000,  5111.11.7030,    5111. 

5111.19.2000,  5111.19.6020,    5111. 

5111.19.6060,  5111.19.6080,    5111. 

5111.30.9000,  5111.90.3000,    5111. 

5212.11.1010,  5212.12.1010,    5212. 

5212.14.1010,  5212.15.1010,    5212. 

5212.22.1010,  5212.23.1010,    5212. 

5212.25.1010,  5311.00.2000,    5407. 

5407.92.0510,  5407,93.0510,    5407. 

5408.31.0510,  5408.32.0510,    5408. 

5408.34.0510,  5515.13.0510,    5515. 

5515.92.0510,  5516.31.0510,    5516. 
5516.33.0510,  5516.34.0510 

6301.20.0020. 

^Category    410-B:    only    HTS 

5007.10.6030,  5007.90.6030,    5112. 

5112.11.2060,  5112.19.9010,    5112. 

5112.19.9030,  5112.19.9040,    5112, 

5112.19.9060,  5112.20.3000,    5112. 

5112.90.3000,  5112.90.9010,    5112, 

5212.11.1020,  5212.12.1020,    5212. 

5212.14.1020,  5212.15.1020,    5212, 

5212.22.1020,  5212.23.1020,    5212, 

5212.25.1020,  5309.21.2000,    5309, 

5407.91.0520.  5407.92.0520,    5407. 

5407.94.0520,  5408.31.0520,    5408, 

5408.33.0520,  5408.34.0520,    5515, 

5515.22.0520,  5515.92.0520,    5516. 
5516.32.0520,  5516.33.0520 

5516.34.0520. 

8  Category    651-8:    only    HTS 
6107.22.0015  and  6108.32.0015. 

9  Category    659-S:    only    HTS 
6112.31.0010,  6112.31.0020,    6112. 
6112.41.0020,  6112.41.0030,    6112. 
6211.11.1010,  6211.11.1020.    6211 
and  621 1.12.1020. 

1°  Category  666-C:     only    HTS 


670-L:    only    HTS 
4202.12.8070.    4202. 
4202.92.9026 


numbers 
.11.7060, 
,19.6040, 
20.9000, 
90.9000, 
13.1010, 
21.1010, 
24.1010, 
91.0510, 
94.0510, 
33.0510, 
22.0510, 
32.0510, 
and 

numtiers 
11.2030, 
19.9020, 
19.9050. 
30.3000, 
90.9090, 
13.1020, 
21.1020, 
24.1020, 
29.2000, 
93.0520, 
32.0520, 
13.0520, 
31.0520, 
and 

numt>ers 

numbers 
41.0010, 
41.0040, 
.12.1010 

number 

numbers 

92.3020, 

and 


369-D:    only    HTS    numbers 
6302.91.0005  and 


6303.92.2000. 
*  *  Category 
4202.12.8030, 
4202.92.3031, 
6307.90.9907. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
TroyH.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.99-12897  Filed  5-20-99;  8:45  am) 

BILUNG  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  .In 
Romania 

May  17. 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  May  21, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the . 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ciurent  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover, 
carryforward,  and  recrediting  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  67051,  published  on 
December  4, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

May  17. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30, 1998  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  period  which  began  on 
January  1, 1999  and  extends  through 
December  31, 1999.  ^ 

Effective  on  May  21, 1999.  you  ate  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


315 


410 

433/434, 

435 

442 

443 

444 

447/448 


Adjusted  limit  ^ 


3,575,141  square  me- 
ters. 
99,740  square  meters. 
11,679  dozen. 
11,439  dozen. 
14,185  dozen. 
95,050  numbers. 
53,165  numbers. 
30,096  dozen. 
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Category 

Adjusted  limits 

647/648 

215,672  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

[FR  Doc.  99-12896  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  SSIO-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Propoaal  To  Llat  Additional  Contract 
Mentha  in  the  CME  Ruaaian  Ruble 
Futurea  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposal  to  list  new  months  in  a 

commodity  futures  contract. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  a  proposal  to  list  additional 
contract  months  in  the  CME  Russian 
Ruble  Futures  Contract.  Under  the 
proposal,  the  CME  would,  as  is  the  case 
with  the  currently  listed  June  1999 
contract  month,  base  the  cash  settlement 
price  on  two  surveys  performed  by  the 
CME  clearing  house  at  random  times  on 
the  last  day  of  trading. 

The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division),  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  pubHc 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  June  7, 1999. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposal  to  list  additional 


contract  months  in  the  CME  Russian 
Ruble  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT. 
Please  contact  Michael  Penick  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5279. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  mpenick@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 1998,  the  Commission 
approved  the  suspension  of  listing  of 
new  contract  months  in  the  Russian 
ruble  futures  contract.  In  a  letter  to  the 
CME  dated  December  9, 1998,  the 
Commission  approved  proposed 
amendments  to  the  cash  settlement 
procedure  of  the  Russian  ruble  futures 
contract  and  notified  the  CME  that  it 
was  approving  those  proposed 
amendments  for  application  to  existing 
contract  months  only.  The  Commission 
also  notified  the  CME  in  that  letter  that 
the  CME  must  submit  any  proposal  to 
list  additional  contract  months  pursuant 
to  Commission  Regulation  1.41(b)  rather 
than  the  expedited  procedure  of 
Regulation  1.41(1).» 

Under  the  CME's  current  cash 
setUement  procedure,  as  approved  by 
the  Commission  on  December  9, 1998 
for  months  listed  through  Jime  1999,  the 
CME  performs  two  surveys  of  financial 
institutions  at  randomly  selected  times 
diiring  MICEX's  afternoon  System  for 
Electronic  Trading  (SELT)  session  for 
transactions  between  commercial  banks 
(currenUy  conducted  between  12  noon 
and  4:30  p.m.  Moscow  time)  on  each 
Moscow  business  day.^  The  final 
settlement  price  is  the  reciprocal  of  the 
average  of  the  two  rubles-per-dollar 
exchange  rates  calculated  from  the  two 
surveys  on  the  last  trading  day. 

Dunng  each  survey,  the  CME  asks 
participants  for  two  separate  rubles  per 
dollar  exchange  rates  as  well  as  an 
overnight  interbank  ruble  interest  rate. 
Those  two  rubles  per  dollar  exchange 
rates  are  a  "today  rate"  (the  exchange 
rate  for  same-day  settiement)  and  a 
"tomorrow  rate"  (the  exchange  rate  for 
settlement  on  the  next  Moscow  business 
day).3  In  its  calculation  of  the  final 


>  Commission  Regulation  1.41(1)  provides  that  an 
exchange  proposal  to  list  additional  contract 
months  in  a  futures  or  option  contract  will  be 
deemed  approved  10  days  after  receipt  by  the 
G)mmission  if  it  does  not  provide  for  the  listing  of 
a  contract  month  outside  the  currently  estabUshed 
cycle  of  contract  months. 

2  MICEX  currently  runs  two  daily  trading 
sessions — a  morning  session  for  importers  and 
exporters  and  an  afternoon  session  for  transactions 
between  commercial  banks. 

^  At  the  afternoon  MICEX  session,  trading  is 
currently  allowed  only  for  settlement  on  the  next 
Moscow  business  day. 


settiement  price,  the  CME  uses  the 
today  rate  from  each  participant  that 
provides  a  today  rate.  If  any  participant 
provides  a  tomorrow  rate  and  overnight 
interest  rate,  but  not  a  today  rate,  the 
CME  calculates  an  "implied  today  rate" 
for  such  participants.  "Hie  implied  today 
rate  is  calculated  using  the  interest  rate 
parity  relation  based  on  the  tomorrow 
rate,  the  overnight  ruble  interest  rate, 
and  the  federal  funds  overnight  U.S. 
dollar  interest  rate.*  Thus,  the  resiUt  of 
any  single  survey  (and,  thus,  the  cash 
settlement  price)  could  consist  of  a 
mixture  of  actual  and  implied  today 
rates.  In  practice,  given  that  trading  for 
same  day  settiement  is  not  permitted  in 
the  MICIEX  afternoon  session,  past  cash 
settiement  prices  based  on  this 
procedure  have  consisted  entirely  of 
implied  today  rates. 

hi  the  event  that  the  CME  is  unable  to 
complete  both  daily  surveys  on  the  last 
trading  day,  the  CME  calculates  the  final 
settiement  price  based  on  two  surveys, 
performed  imder  the  same  procedures, 
conducted  on  the  Moscow  business  day 
following  the  last  trading  day.  If  the 
CME  is  also  unable  to  complete  two 
surveys  on  the  second  day,  then  the 
final  settlement  price  is  based  on  the 
survey  results  from  the  most  recent 
business  day  prior  to  the  last  trading 
day  on  which  two  surveys  were 
successfully  completed. 

The  CME  proposes  to  implement  the 
proposal  to  list  additional  contract 
months  shortiy  after  receipt  of 
Commission  approval.  The  CME 
characterized  the  Russian  ruble  contract 
as  "an  important  hedging  mechanism" 
and  stated  that,  without  additional 
contract  months,  the  "international 
marketplace  will  lose  the  premier  tool 
for  managing  Russian  ruble  vs.  U.S. 
dollar  price  risk."  The  CME  also 
affirmed  that  any  basis  risk  that  may  be 
associated  with  positions  in  the  ruble 
contract  is  less  than  the  risk  exposure 
that  would  be  faced  by  hedgers  in  the 
absence  of  the  ruble  contract,  since 
there  is  no  other  viable  means  to  hedge 
ruble  positions. 

Moreover,  with  respect  to 
susceptibility  to  manipulation,  the  CME 
stated  in  its  submission  that  since  the 
events  that  occurred  last  summer,  "the 
Russian  economy  has  stabilized  and  is 
taking  steps  to  recovery."  The  CME 
noted  that  real  consumer  spending  and 
industrial  production  have  increased, 
while  monthly  inflation  rates  have 
decreased.  In  addition,  the  CME  cited 
the  Russian  Finance  Ministry  claim  that 


*  In  this  case,  the  tomorrow  rate  and  overnight 
ruble  interest  rate  used  are  average  rates  calculated 
from  the  daily  survey  results.  The  overnight  federal 
funds  rate  is  obtained  from  Telerate. 
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wage  and  pension  arreais  have  been 
reduced  and  the  government  has  paid 
all  federal  wage  arrears.  Moreover, 
according  to  the  CM£,  Russia  has 
reached  agreements  with  the  IMF  and 
World  Bank  that  would  provide  Russia 
with  access  to  additional  loans  and  the 
ability  to  negotiate  with  creditors  to 
restructure  existing  debts.  Further, 
Russia  has  restructured  most  of  its 
domestic  debt  which  had  been  frozen  in 
August  1998. 

The  CME  further  noted  that  its  CME/ 
EMTA  reference  rate  survey  is  widely 
accepted  in  the  cash  market.  It  was 
noted  that  the  results  of  the  survey, 
which  is  conducted  daily,  has  been 
accepted  as  a  rate  soiuce  for  non- 
deliverable  forward  Russian  ruble-US 
Dollar  transactions.  That  rate  also  has 
been  approved  by  the  Emerging  Markets 
Traders  Association,  the  Foreign 
Exchange  Committee,  and  the 
International  Swaps  Dealers  Association 
for  settlement  of  U.S.  dollar/Russian 
ruble  transactions  in  the  spot  market. 
Thus,  according  to  the  CME,  the  CME/ 
EMTA  reference  rate  has  become  the  de 
facto  price  discovery  mechanism  for  the 
Russian  ruble  market.  Moreover,  the 
CME  noted  that  the  CME/EMTA 
reference  rate  survey  was  used 
successfully  to  cash  settle  the  October, 
November,  and  December  1998  futures 
contracts  and  the  March  1999  futiires 
contract.  Moreover,  on  each  of  those 
cash  settlement  days,  at  least  eight 
survey  participants  provided  quotes, 
consistent  with  the  CME's  existing 
contract  terms  and  conditions  regarding 
final  cash  settlement  survey. 

The  Division  requests  comment  on 
the  proposal  to  list  additional  contract 
months.  The  Division  specifically 
requests  comment  on  whether  the 
survey  procedure  has  resulted,  and  will 
continue  to  result,  in  a  cash  settlement 
price  that  is  reflective  of  the  underlying 
cash  market  and  otherwise  meets  the 
standards  of  the  Commission's 
Guideline  No.  1.^  In  that  regard,  the 
Division  notes  that  the  CME  survey 
procedure  is  designed  to  obtain  an 
exchange  rate  for  same-day  settlement 
during  the  afternoon  MICEX  session  but 
that  trading  for  same-day  settlement  is 
not  currently  permitted  during  that 
MICEX  session.  In  its  December  9, 1998 
letter  to  the  CME,  the  Commission 
approved  the  use  of  a  today  rate  to  settle 
existing  contract  months,  in  part 
because  there  were  indications  that 
futures  prices  in  those  contract  months 


'The  Commission's  Guideline  No.  1  (17  CFR  part 
5,  Appendix  A,  section  (8)(2)(iii))  requires,  for  cash 
settled  contracts,  that  the  cash  price  series  must  be 
reflective  of  the  underiying  cash  market  and  be 
raliable,  acceptable,  publicly  available,  and  timely 
and  not  readily  susceptible  to  manipulation. 


were  based  on  traders'  expectations  that 
the  cash  settlement  price  ultimately 
would  be  based  on  a  today  rate.  The 
Division  now  requests  comment  on  the 
appropriateness  of  using  an  implied 
today  rate  for  newly  listed  months.  The 
Division  also  requests  comment  on 
whether  the  CME  procedure  will 
continue  to  result  in  a  cash  settlement 
price  that  is  not  readily  susceptible  to 
manipulation  or  distortion  in  light  of 
the  degree  of  liquidity  of  the  Russian 
ruble  market  and  the  restrictions  on 
currency  trading  in  Russia.  Specifically, 
will  the  procedures  used  by  the  CME, 
including  setting  the  cash  settlement 
price  based  on  two  siurveys  conducted  at 
random  times,  tend  to  prevent  market 
participants  from  influencing  the  cash 
settlement  price?  Finally,  in  the  ciurent 
environment  and  given  the  proposed 
cash  settlement  provisions,  can  the 
Russian  ruble  contract  be  used  for 
hedging  or  price  discovery? 

The  proposal  was  submitted  to  the 
Commission  imder  the  Commission's 
45-day  Fast  Track  procedures  of 
Commission  Regulation  1.41(b)(2).  In 
view  of  the  limited  review  period  under 
the  Fast  Track  procedures,  the  Division 
has  determined  to  publish  for  public 
comment  notice  of  the  proposal  for  15 
days,  rather  than  30  days  as  provided 
for  proposals  submitted  imder  the 
regular  review  procedures. 

Copies  of  the  proposal  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  St.,  NW,  Washington. 
DC  20581.  Copies  of  the  proposal  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
shoidd  be  made  to  the  FOI,  Privacy  and 
Simshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
.  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argiunents  on  the 
proposal,  or  with  respect  to  other 
materials  submitted  by  the  CME,  should 
send  such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington,  DC 
20581  by  the  specified  date. 


Issued  in  Washington,  DC,  on  May  17, 
1999. 

John  R.  Mielke, 
Acting  Director 
(FR  Doc.  99-12879  Filed  5-20-99;  8:45;  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Sacretary 

Proposed  Coliection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Afiiairs. 
action:  Notice 

In  accordance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
announces  the  proposed  reinstatement 
of  a  public  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  extension  of 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  Jidy  20, 1999. 
ADDRESSES:  Written  comments  and 
recommendatioQS  on  the  information 
collection  shoidd  be  sent  to  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  TRICARE  Management  Activity, 
Skyline  Five,  Suite  810,  5111  Leesburg 
Pike,  Falls  Church,  Virginia  22041- 
3206. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call 
Michael  Talisnik,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
TRICARE  Management  Activity  at  (703) 
681-1752. 

Title;  Associated  Form;  and  OMB 
Number:  TRICARE  Enrolhnent 
Application  Form.  OMB  No.  0720-0008. 

Needs  and  Uses:  The  collection 
instnmient  serves  as  an  application 
form  for  enrollment  in  the  TRICARE 
Health  Care  Delivery  Program 
established  in  accordance  with  10  USC 
1099.  The  information  collected  hereby 
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provides  the  private  Third  Party 
Administrator,  contracted  to  provide 
administrative  support  services,  with 
necessary  data  to  determine  beneficiary 
eligibility,  other  health  insurance 
liability,  premium  payment,  and  to 
identify  the  selection  of  a  health  care 
option. 

Affected  Public:  Individuals  or 
household. 

Annual  Burden  Hours:  75,000. 

Number  of  Respondents:  300,000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INR>RMATK)N:  The 
Department  established  TRICARE  to 
provide  for  a  more  cost  effective 
program  for  the  delivery  of  health  care 
services  and  to  improve  the  quality  of 
and  access  to  health  care  services.  In 
order  to  carry  out  this  program,  it  is 
necessary  that  certain  beneficiaries 
electing  to  enroll  in  the  TRICARE  Prime 
option  complete  an  enrollment  form. 
Completion  of  the  enrollment  form  is  an 
essential  element  of  the  TRICARE 
program. 

Dated:  May  14. 1999. 
L.M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-12802  Filed  5-20-99;  8:45  am] 
BHJJfWS  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Manual  for  Courts-Martial 

agency:  Joint  Service  Committee  on 
Military  Justice  (JSC). 
ACTION:  Notice  of  proposed 
amendments. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  {1998  ed.)  [MCMl.  The  proposed 
changes  are  the  1999  draft  annual 
review  required  by  the  MCM  and  DoD 
Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  QSC)  on  Miliary  Justice," 
May  8, 1996.  The  proposed  changes 
concern  the  rules  of  procedure  and 
evidence  applicable  in  trials  by  courts- 
martial  and  the  punitive  articles 
describing  offenses.  More  specifically, 
the  proposed  changes  would:  (1)  make 
a  technical  correction  to  a  Rule  for 
Courts-Martial  (R.C.M.)  reference;  (2) 
clarify  the  rights  of  victims  to  be  present 
at  coiirts-martial;  (3)  raise  the  monetary 
amount  affecting  maximum 
punishments  for  various  offenses;  (4) 


provide  additional  guidance  regarding 
the  charging  of  unauthorized  credit, 
debit,  or  electronic  transactions;  (5)  add 
firearm  or  explosive  as  additional 
criterion  which  would  authorize  greater 
punishment  under  Article  103,  captured 
or  abandoned  property;  and  (6)  delete 
part  of  the  explanation  of  false  official 
statement. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  imder  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  MiUtary 
Deparbnents,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  8, 1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  or  by  any  party 
against  the  United  States,  its  agencies, 
its  officers,  or  any  person. 
ADDRESSES:  Comments  on  the  proposed 
change  should  be  sent  to  LtCol  Thomas 
C.  Jaster,  U.S.  Air  Force,  Air  Force  Legal 
Services  Agency,  112  Luke  Avenue, 
Room  343,  Boiling  Air  Force  Base, 
Washington,  DC  20332-8000. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
August  4, 1999,  for  consideration  by  the 
JSC. 

FOR  FURTHER  INFORMATION  CONTACT: 
LtCol  Thomas  C.  Jaster,  U.S.  Air  Force, 
Air  Force  Legal  Services  Agency,  112 
Luke  Avenue,  Room  343,  Boiling  Air 
Force  Base,  Washington,  DC  20332- 
8000,  (202)  767-1539;  FAX  (202)  404- 
8755. 

The  full  text  of  the  affected  sections 
follows: 

R.C.M.  1305(d)(2)  is  amended  to  read 
as  follows: 

(2)  Forwarding  to  the  convening 
authority.  The  original  and  one  copy  of 
the  record  of  trial  shall  be  forwarded  to 
the  convening  authority  after 
compliance  with  subsection  (d)(1)  of 
this  rule." 

R.C.M.  1305(d).  The  Analysis  to 
R.C.M.  1305(d)  is  deleted. 

R.C.M.  1305(e).  The  Analysis  to 
R.C.M.  1305(e)  is  amended  as  follows: 

"(d)  Forwarding  copies  of  the  record. 
Subsection  (1)  is  based  on  Article 
60(b)(2).  Subsection  (2)  is  based  on  the 
third  paragraph  91c  of  MCM,  1969 
(Rev.).  Subsection  (3)  is  self- 
explanatory. 


1999  Amendment:  The  internal 
subsection  reference  in  subsection  (d)(2) 
was  corrected  to  reflect  the  1995  change 
which  redesignated  R.C.M.  1305(e)  as 
R.C.M.  1305(d)" 

M.R.E.  615  is  amended  to  read  as 
follows:  "Rule  615.  Exclusion  of 
witness. 

At  the  request  of  the  prosecution  of 
defense  the  military  judge  shall  order 
witnesses  excluded  so  that  they  cannot 
hear  the  testimony  of  other  witnesses, 
and  the  military  judge  may  make  the 
order  sua  sponte.  This  rule  does  not 
authorize  exclusion  of  (1)  the  accused, 
or  (2)  a  member  of  an  armed  service  or 
ah  employee  of  the  United  States 
designated  as  representative  of  the 
United  States  by  the  trial  counsel,  or  (3) 
a  person  whose  presence  is  shown  by  a 
party  to  be  essential  to  the  presentation 
of  the  party's  case,  or  (4)  a  person 
authorized  by  statute  to  be  present  at 
courts-martial,  or  (5)  ahy  victim  of  an 
offense  from  the  trial  of  an  accused  for 
that  offense  because  such  victim  may 
testify  or  present  any  information  in 
relation  to  the  sentence  or  that  offense 
during  the  presentencing  proceedings." 

The  Analysis  accompanying  M.R.£. 
615  is  amended  by  inserting  the 
following  at  the  end  thereof: 

"1999  Amendment:  These  changes  are 
intended  to  extend  to  victims  at  courts- 
martial  the  same  rights  granted  to 
victims  by  The  Victims'  Rights  and 
Restitution  Act  of  1990, 42  U.S.C. 
10606(b)(4),  giving  crime  victims  "the 
right  to  be  present  at  all  public  court 
proceedings  related  to  the  offense, 
unless  the  court  determines  that 
testimony  by  the  victim  would  be 
materially  affected  if  the  victim  heard 
other  testimony  at  trial,"  and  The 
Victim  Rights  Clarification  Act  of  1997, 
18  U.S.C.  3510,  which  is  restated  in 
subsection  (5).  For  the  purposes  of  this 
rule,  the  term  "victim"  includes  all 
persons  defined  as  victims  in  42  U.S.C. 
10607(e)(2),  which  means  !'a  person  that 
has  suffered  direct  physical,  emotional, 
or  pecuniary  harm  as  a  result  of  the 
commission  of  a  crime,  including — (A) 
in  the  case  of  a  victim  that  is  an 
institutional  entity,  an  authorized 
representative  of  the  entity;  and  (B)  in 
the  case  of  a  victim  who  is  under  18 
years  of  age,  incom[>etent,  incapacitated, 
or  decreased,  one  of  the  following  (in 
order  of  preference):  (i)  A  spouse;  (ii)  a 
legal  guardian;  (iii)  a  parent;  (iv)  a  child; 
(v)  a  sibling;  (vi)  another  family 
member;  or  (vii)  another  person 
designated  by  the  coiul."  The  victim's 
right  to  remain  in  the  courtroom 
remains  subject  to  other  rules,  such  as 
those  regarding  classified  information, 
witness  deportment,  and  conduct  in  the 
courtroom.  Subsection  (4)  is  intended  to 
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capture  only  those  statutes  applicable  to 
courts-martial." 

Paragraphs  32e,  33e,  46e,  49e,  52e. 
58e,  78e,  and  106e.  Part  IV,  MCM, 
"Punitive  Articles"  are  amended  by 
substituting  the  value  of  "$500.00"  in 
lieu  of  "$100.00"  in  all  places  the  value 
appears. 

The  Analysis  accompanying 
paragraph  32(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximimi 
punishments  has  been  revised  firem 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
iurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §  233.1  (suggesting  $500  as 
the  value).  Although  the  monetary 
amount  effecting  pimishment  in  18 
U.S.C.  1361,  Government  property  or 
contracts,  and  18  U.S.C.  641,  Public 
money,  property  or  records,  was 
increased  from  $100  to  $1000  pursuant 
to  the  Economic  Espionage  Act  of  1996, 
Public  Law  104-294, 11  Oct  96,  a  value 
of  $500  was  chosen  to  maintain 
deterrence,  simplicity  and  uniformity 
for  the  manual's  property  offenses." 

The  Analysis  accompanying 
paragraph  33(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendment:  The  monetary 
amoimt  affecting  the  maximum 
pimishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §223.1  (suggesting  $500  as 
the  value)." 

The  Analysis  accompanying 
paragraph  46(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  foUowing  at 
the  end  thereof. 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximimi 
pimishments  has  been  revised  frtjm 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amoimt  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §  223.1  (suggesting  $500  as 
the  value).  Although  the  monetary 
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amount  effecting  punishment  in  18 
U.S.C.  1361,  Government  property  or 
contracts,  and  18  U.S.C.  641,  Public 
money,  property  or  records,  was 
increased  from  $100  to  $1000  pursuant 
to  the  Economic  Espionage  Act  of  1996, 
Public  Law  104-294, 11  Oct  96,  a  value 
of  $500  was  chosen  to  maintain 
deterrence,  simplicity  and  uniformity 
for  the  manual's  property  offenses." 

The  Analysis  accompanying 
paragraph  49(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  of  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §223.1  (suggesting  $500  as 
the  value)." 

The  Analysis  accompanjring 
paragraph  52(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §223.1  (suggesting  $500  as 
the  value).  A  value  of  $500  was  chosen 
to  maintain  deterrence,  simplicity  and 
uniformity  for  the  manual's  property 
offenses.  18  U.S.C.  81,  Arson  within 
special  maritime  and  territorial 
jurisdiction,  no  longer  grades  the 
offense  on  the  basis  of  value." 

The  Analysis  accompany  paragraph 
58(e)  in  Appendix  23,  MCM  is  amended 
by  inserting  the  following  at  the  end 
thereof: 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §  223.1  (suggesting  $500  as 
the  value)." 

The  Analysis  accompanying 
paragraph  78(e)  in  Appendix  23,  MCM 


is  amended  by  inserting  the  following  at 
the  end  thereof. 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  vras  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §  223.1  (suggesting  $500  as 
the  value)." 

The  Analysis  accompanjong 
paragraph  106(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendmmt:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code.  (1980),  §  223.1  (suggesting  $500  as 
the  value)." 

Paragraph  27e(l)(a),  Part  IV,  MCM, 
"Punitive  Articles"  is  amended  to  read 
as  follows: 

"(a)  of  a  value  of  $500.00  or  less.  Bad- 
conduct  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  for  6 
months." 

Paragraph  27e(l)(b),  Part  IV,  MCM, 
"Punitive  Articles"  is  amended  to  read 
as  follows: 

"(b)  of  a  value  of  $500.00  or  any 
firearm  or  explosive.  Dishonorable 
discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  for  5 
years." 

The  Analysis  accompanying 
paragraph  27(e)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof: 

"1999  Amendment:  The  monetary 
amount  affecting  the  maximum 
punishments  has  been  revised  from 
$100  to  $500  to  account  for  inflation. 
The  last  change  was  in  1969  raising  the 
amount  to  $100.  The  value  has  also  been 
readjusted  to  realign  it  more  closely 
with  the  division  between  felony  and 
misdemeanor  penalties  in  civilian 
jurisdictions.  See  generally,  the 
American  Law  Institute  Model  Penal 
Code,  (1980),  §  223.1  1  (suggesting  $500 
as  the  value).  The  amendment  also  adds 
the  phrase  "or  any  firearm  or  explosive" 
as  an  additional  criterion.  This  is 
because,  regardless  of  the  intrinsic  value 
of  such  items,  the  threat  to  the 
community  is  substantial  when  such 
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items  are  wrongfully  bought,  sold, 
traded,  dealt  in  or  cisposed." 

Paragrahp  27f(3)  Part  IV,  MCM, 
"Punitive  Articles"  is  amended  to  read 
as  follows: 

"(3)  Dealing  in  captured  or  abandoned 
property. 

In  that (personal  jurisdiction 

data),  did,  (at/on  board-location),  on  or 

about 19 ,  (buy)  (sell)  (trade) 

(deal  in)  (dispose  of)  f        )  certain 
(captured)  (abandoned)  property,  to 

wit: ,  ((a  firearm)  (an  explosive)),  of 

a  value  of  (about)  $ ,  thereby 

(receiving  (expecting)  a  (profit)  (benefit) 

(advantage)  to  (himself/herself)  ( , 

his/her  accomplice)  ( ,  his/her 

brother)  ( )." 

Paragraph  31c{6),  Part  IV,  MCM, 
"Punitive  Articles"  is  deleted. 

Tlie  Analysis  accompanying 
paragraph  31(c)(6)  in  Appendix  23, 
MCM  is  deleted  and  replaced  with  the 
following: 

"1999  Amendment:  Subparagraph 
c(6),  "Statements  made  during  an 
interrogation"  was  removed  in  light  of 
United  States  v.  Solis,  45  M.J.  31  (CAAF 
1997)." 

Paragraph  46c(l)(h),  Part  IV,  MCM, 
"pimitive  Articles"  is  amended  by 
creating  the  following  new 
subparagraph  (vi)  as  follows: 

(vi)  Credit,  Debit,  and  Electronic 
Transactions.  Wrongfully  engaging  in  a 
credit,  debit,  or  electronic  transaction  to 
obtain  goods  or  money  is  an  obtaining- 
type  larceny  by  false  pretense.  Such  use 
to  obtain  goods  is  usually  a  larceny  of 
those  goods  fi-om  the  merchant  offering 
them.  Such  use  to  obtain  money  or  a 
negotiable  instrument  (e.g.  withdrawing 
cash  fttjm  an  automated  teller  or  a  cash 
advance  from  a  bank)  is  usually  a 
larceny  of  money  from  the  entity 
presenting  the  money  or  a  negotiable 
instrument.  For  the  purpose  of  this 
section,  the  term  "credit,-debit,  or 
electronic  transaction"  includes  the  use 
of  an  instrument  or  device,  whether 
known  as  a  credit  card,  debit  card, 
automated  teller  machine  (ATM)  card  or 
by  any  other  name,  including  access 
devices  such  as  code,  accoimt  number, 
electronic  serial  nimiber  or  personal 
identification  nimiber,  issued  for  the  use 
in  obtaining  money,  goods,  or  anything 
else  of  value." 

The  Analysis  accompanying 
paragraph  46(c)  in  Appendix  23,  MCM 
is  amended  by  inserting  the  following  at 
the  end  thereof:  . 

"1999  Amendment:  Subparagraph 
c(l)(h)(vi)  is  new.  It  was  added  to 
provide  guidance  on  how  unauthorized 
credit,  debit,  or  electronic  transactions 
should  usually  be  charged.  See  United 
States  V.  Duncan.  30  M.J.  1284 
(N.M.C.M.R.  1990)  citing  United  States 


V.  Jones.  29  C.M.R.  651  (A.B.R.  1960), 
petition  denied,  30  C.M.R.  417  (C.M.A. 
1960)  regarding  thefts  fivm  ATM 
machines.  Alternatives  charging 
theories  are  also  available,  see  United 
States  V.  Ragins,  11  M.J.  42  (CM. A. 
1981);  United  States  v.  Leslie,  13  M.J. 
170  (C.M.A.  1982);  United  States  \. 
Christy,  18  M.J.  688  (N.M.C.M.R.  1984); 
and  United  States  v.  Schaper,  42  M.J. 
737  (A.F.Ct.CrimApp.  1995)  The  key 
under  Article  121  is  that  the  accused 
wrongfully  obtained  goods  or  money 
from  a  person  or  entity  with  a  superior 
possessory  interest." 

Dated:  May  17, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-12805  Filed  5-20-99;  8:45  am] 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Ek|ard 
Closed  Panel  Meeting 

AGENCY:  Department  of  the  Defense, 
Defense  Intelligence  Agency. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Pub.  L.  94-409,  notice  is  hereby  given 
that  a  closed  meeting  of  the  DIA  Science 
and  Technology  Advisory  Board  has 
been  scheduled  as  follows: 

date:  25  May  1999  (0800  to  1600). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  3100  Clarendon  Blvd., 
Arlington,  VA  22201-5300. 

DATE:  26  May  1999  (0800  to  1600). 

ADDRESSES:  The  Defense  Intelligence 
Agency.  200  MacDill  Bvd.,  Washington, 
D.C. 20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secreary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC. 
20340-1328  (202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DLA,  on  related  scientific  and 
technical  matters. 


Dated:  May  17,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  99-12800  Filed  5-20-99;  8:45  am] 
BHXmG  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  PubUc 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  24  May  1999  (900  am  to  1600 
pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd,  Washington, 
DC  20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Culp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b{c){l).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  May  17, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-12801  Filed  5-20-99;  8:45  am) 

BOUMG  CODE  SOOI-IO-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

ACTION:  Notice  of  cancellation. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  cancellation  of  the 
announcement  is  made  of  the  following 
Committee  meeting: 
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Date  of  meeting:  June  16  and  June  17, 1999 
from  0830  to  1700. 

Place:  National  Rural  Electric  Cooperative 
Association.  4301  Wilson  Boulevard, 
Conference  Center  Room  1,  Arlington,  VA. 

For  further  information  contact:  Ms.  Amy 
Kelly.  SERDP  Program  Office,  901  North 
Stuart  Street,  Suite  303,  Arlington,  VA  or  by 
telephone  at  (703)  6g&-2124. 

Dated:May  17, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-12804  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Infonnation  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  20, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington.  D.C. 
20202-4651,  or  should  be  electronicaUy 
mailed  to  the  internet  address  Pat — 
SheniH@ed.gov,  or  should  be  faxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 


Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:May  17, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  Extension. 

Title:  Evaluation  of  School-to- Work 
Implementation. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  7,221 

Burden  Hours:  36,542 

Abstract:  This  congressionally 
mandated  five  year  study  examines  the 
implementation  of  School-to-Work 
programs  in  states  and  local 
communities.  The  evaluation  involves 
surveys  of  local  STW  partnerships,  in- 
depth  case  studies  in  eight  states  and  40 
communities,  and  study  of  students' 
experience  in  high  school  and 
postsecondary  education. 

[FR  Doc.  99-12831  Filed  5-20-99;  8:45  am] 
BIUJNO  CODE  MOO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER98-4652-«01,  «t  al.] 

Boraiex  Stratton  Energy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
niings 

May  12, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boraiex  Stratton  Energy,  Inc. 

[Docket  No.  ER98-4652-001J 
Take  notice  that  on  May  5, 1999, 

Boraiex  Stratton  Energy,  Inc.,  tendered 

for  filing  a  notice  of  change  in  status  in 

the  above-referenced  dodcet. 
Comment  date:  May  25, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Appalachian  Power  Company 

[Docket  Nos.  ER92-323-O03  and  ER92-324- 
003] 

Take  notice  that  on  May  5, 1999, 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  dockets, 
pursuant  to  the  Commission's  April  5, 
1999,  Opinion  and  Order  Denying 
Rehearing  and  its  June  5, 1998  Opinion 
and  Order  on  Initial  Decision. 

Copies  of  the  filing  were  served  upon 
APCo's  jurisdictional  customers,  the 
Tennessee  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  Public  Service 
Commission  of  West  Virginia  and  all 
parties  of  record. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Green  Mountain  Energy  Resources 
L.L.C. 

[Docket  No.  ER99-2489-0001 

Take  notice  that  on  May  5, 1999, 
Green  Mountain  Energy  Resources 
L.L.C.  (Green  Mountain  Energy), 
tendered  for  filing  an  amendment  to  its 
April  14, 1999,  Petition  for  Acceptance 
of  Initial  Rate  Schedule,  Waivers  and 
Blanket  Authority. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Eastern  Edison  Company 

[Docket  No.  ER99-2814-O0O] 

Take  notice  that  on  May  5, 1999, 
Eastern  Edison  Company  (EECO), 
tendered  for  filing  an  executed 
Interconnection  Agreement  between 
itself  and  Browning  Ferris  Gas  Services, 
Incorporated.  (BFGSI).  The 
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Interconnection  Agreement  establishes 
the  requirements,  terms  and  conditions 
for  EECO  to  complete  system  upgrades 
which  will  enable  BFGSI  to  operate  in 
parallel  with  the  EECO  electrical 
system. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Blackstone  Valley  Electric  Co. 

[Docket  No.  ER99-2815-0001 

Take  notice  that  on  May  5, 1999, 
Blackstone  Valley  Electric  Company 
(Blackstone),  tendered  for  filing  an 
executed  Related  Facilities  Agreement 
between  itself  and  ANP  Blackstone 
Energy  Company  (ANP).  The  Related 
FaciUties  Agreement  is  to  establish  the 
requirements,  terms  and  conditions  for 
Blackstone  to  complete  transmission 
upgrades  which  will  enable  ANP  to 
operate  in  parallel  with  the  Blackstone 
electrical  system. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Enteigy  Services,  Inc. 

(Docket  No.  ER99-2816-000J 

Take  notice  that  on  May  5, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively  the  Entergy 
Operating  Companies),  tendered  for 
filing  revised  Exhibit  B  to  Attachment  A 
of  the  Network  Integration  Transmission 
Service  Agreement  between  Entergy 
Services,  Inc.,  as  agent  for  the  Entergy 
Operating  Companies,  and  the  Cajun 
Electric  Power  Cooperative,  Inc. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  UGI  Development  Company 

[Docket  No.  ER99-281 7-000] 

Take  notice  that  on  May  5, 1999,  UGI 
Development  Company  tendered  for 
filing  an  application  for  authorization  to 
sell  capacity  and  energy  at  market-based 
rates  and  for  certain  waivers  of  the 
Commission's  filing  and  reporting 
requirements. 

UGI  Developments  requests  waiver  of 
the  60-day  notice  requirement  to  permit 
UGI  Development's  Rate  Schedule  to 
become  effective  as  of  Jime  1, 1999. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  South  CaroUiia  Electric  k  Gas 
Company 

[Docket  No.  ER99-2818-000] 

Take  notice  that  on  May  4, 1999, 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  a  report  that 
summarizes  transactions  during  the 
three  months  ended  March  31, 1999, 
pursuant  to  the  Market-Based  Tariff 
accepted  by  the  Commission  in  Docket 
Nos.  ER96-1085-000  and  ER96-3073- 
000. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-282O-O00J 

Take  notice  that  on  May  5, 1999,  the 
Califpmia  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  Geysers  Power  Company,  LLC 
(Geysers  Power)  and  the  ISO  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Geysers  Power  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  April  27, 1999. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corporation  * 

[Docket  No.  ER99-2821-000] 

Take  notice  that  on  May  5, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 
Agreement)  between  the  ISO  and 
Geysers  Power  Company,  LLC  (Geysers 
Power),  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Geysers  Power  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  April  27, 1999. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Green  Power  Partners  I  LLC 

[Docket  No.  ER99-2822-000] 

Take  notice  that  on  May  5, 1999, 
Green  Power  Partners  I  LLC  (Green 
Power  Partners),  tendered  for  filing  an 
Application  for  Order  Accepting  Initial 
Rate  Schedules  and  Granting  Waivers 


and  Blanket  Authority,  to  become 
effective  June  15, 1999. 

The  proposed  tariffs  provide  the  terms 
and  conditions  pursuant  to  which  Green 
Power  Partners  will  sell  electric  power 
at  negotiated  market-based  rates  (Rate 
Schedule  FERC  No.  1)  and  make 
transmission  capacity  available  for  sale, 
assignment,  or  transfer  (Rate  Schedule 
FERC  No.  2). 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Nevada  Power  Company 

[Docket  No.  ER99-2823-000] 

Take  notice  that  on  May  4, 1999, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  Amendment 
No.  1  to  the  230kV  Facilities 
Interconnection  Agreement  between 
Nevada  Power  Company  and  El  Dorado 
Energy,  L.L.C.  (EDE). 

The  effective  date  of  Amendment  No. 
1  shall  be  as  of  the  execution  date  of 
April  19, 1999  and  shall  remain  in  full 
force  and  effect  ciurently  with  the 
Agreement. 

In  addition  to  the  Parties  to  this 
Amendment,  copies  of  this  filing  have 
also  been  provided  to  the  Public 
Utilities  Commission  of  Nevada  and  the 
Utility  Consimier's  Advocate. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2824-000J 

Take  notice  that  on  May  4, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Citizens  Power  Sales  under  its  FERC 
Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  May  1, 1999. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-12847  Filed  5-20-99;  8:45  am) 
BIUJNQ  COOE  tfm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EG99-9»-000,  et  al.] 

Central  Piedra  Buena  S.A.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  10, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Piedra  Buena  SA. 

[Docket  No.  EG99-99-0001 

Take  notice  that  on  May  4, 1999, 
Central  Piedra  Buena  S.A.  (Applicant], 
Av.  Alicia  Moreau  de  Justo  240,  3  Piso. 
Buenos  Aires,  Argentina  1107,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  amended  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  The 
amended  application  corrects  the 
information  as  set  forth  in  the 
application  originally  filed  on  March  23, 
1999.  by  Applicant. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 

2.  New  England  Power  Company, 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company,  New 
England  Electric  Transmission 
Corporation,  New  England  Hydro- 
Transmission  Corporation,  New 
England  Hydro-Transmission  Electric 
Company,  Inc.,  AllEnergy  Marketing 
Company,  L.L.C.,  Mentaup  Electric 
Company,  Blackstone  Valley  Electric 
Company,  Eastern  Edison  Company, 
Newport  Electric  Corporation,  and 
Research  Drive  LLC 

IDocket  No.  EC99-70-0001 

Take  notice  that  on  May  5, 1999,  New 
England  Power  Company  (NEP)  and  its 


affiliates  holding  jurisdictional  assets 
(Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company,  New 
England  Electric  Transmission 
Corporation,  New  England  Hydro- 
Transmission  Corporation,  New 
England  Hydro-Transmission  Electric 
Company,  Inc.,  and  AllEnergy 
Marketing  Company,  L.L.C.) 
(collectively,  the  NEES  Companies), 
Montaup  Electric  Company  and  its 
affiliates  holding  jurisdictional  assets 
(Blackstone  Valley  Electric  Company, 
Eastern  Edison  Company,  Newport 
Electric  Corporation)  (collectively,  the 
EUA  Companies),  and  Research  Drive 
LLC  submitted  for  filing  an  application 
under  Section  203  of  the  Federal  Power 
Act  (16  U.S.C.  824b)  and  Part  33  of  the 
Commission's  Regulations  (18  CFR  33.1 
et  seq.)  seeking  the  Commission's 
approval  and  related  authorizations  to 
effectuate  a  merger,  the  result  of  which 
would  be  to  merge  New  England 
Electric  System  (NEES>,  the  parent 
company  of  the  NEES  Companies,  with 
the  Eastern  Utilities  Associates  (EUA), 
the  parent  company  of  the  EUA 
Companies.  Through  the  Merger,  EUA 
will  become  a  wholly-owned  subsidiary 
of  NEES,  and  will  subsequently  be 
consolidated  into  NEES.  In  addition,  the 
Application  seeks  the  Commission's 
approval  and  authorization  for  the 
subsequent  mergers  and  consolidations 
of  the  complementary  operating 
companies  of  the  two  systems  that  hold 
jurisdictional  assets.  Finally,  the 
Application  requests  approval,  if 
required,  of  the  acquisition  by  The 
National  Grid  Group  pic  (National  Grid) 
of  the  EUA  Companies  resulting  from 
the  proposed  merger  of  National  Grid 
and  NEES,  approval  of  which  has  been 
soueht  in  Docket  No.  EC99-49-000. 

Tne  Application  states  that  it  (I) 
includes  all  the  information  and 
exhibits  required  by  Part  33  of  the 
Commission's  regulations  and  the 
Commission's  Merger  Policy  Statement 
with  respect  to  the  Merger;  (ii) 
incorporates  by  reference  any  additional 
materials  required  with  respect  to  the 
acquisition  by  National  Grid  of  the  EUA 
Companies;  and  (iii)  easily  satisfies  the 
criteria  set  forth  in  the  Commission's 
Merger  Policy  Statement.  The 
Application  requests  that  the 
Commission  grant  whatever  waivers  or 
authorizations  are  needed  and  grant 
approval  without  condition, 
modification  or  an  evidentiary,  trial- 
type  hearing.  The  Application  states 
that  the  parties  are  seeking  to  close  the 
Merger  expeditiously  and  thus  the 
Applicants  have  requested  Commission 
approval  by  July  31, 1999. 

"rhe  Applicants  have  served  copies  of 
the  filing  on  the  state  commissions  of 


Connecticut,  Massachusetts,  New 
Hampshire,  Rhode  Island  and  Vermont. 

Comment  date:  July  6  ,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PanEnergy  Lake  Charles  Generation, 
Inc.,  Panhandle  Acquisition  Three,  Inc. 
CMS  Generation  Co 

[Docket  No.  EC99-71-0001 

Take  notice  that  on  May  6, 1999, 
PanEnergy  Lake  Charles  Generation,  Inc. 
(PLCGI),  Panhandle  Acquisition  Three, 
hic.  (PATT)  and  CMS  Generation  Co 
(CMS  Generation)  tendered  for  filing  an 
application  under  Section  203  of  the 
Federal  Power  Act  for  approval  of  the 
transfer  of  certain  jurisdictional 
facilities  associated  with  the  sale  of  the 
stock  of  PLCGI  by  PATI  to  CMS 
Generation  or  an  affiliate  of  CMS 
Generation,  Trunkline  Field  Services 
Company. 

Comment  date:  June  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kintigh  Facility  Trust  B-2 

[Docket  No.  EG99-1 29-000] 

Take  notice  that  on  May  4, 1999, 
Kintigh  Facility  Trust  B-2  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Kintigh  Generating  Station  (the  Facility) 
to  AES  Eastern  Energy,  L.P.,  who  will 
operate  the  Facility.  "The  Facility  is 
located  at  7725  Lake  Road,  Barker,  New 
York  14012  and  is  comprised  of  a  coal- 
iired  boiler  and  steam  turbine 
generating  unit,  which  provides  a 
maximum  of  688  MW  of  generating 
capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  concerns  the 
adequacy  or  accuracy  of  the  application. 

5.  Kintigh  Facility  Trust  C-1 

[Docket  No.  EG99-130-000) 

Take  notice  that  on  May  4, 1999, 
Kintigh  Facility  Trust  C-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Kintigh  Generating  Station  (the  Facility) 
to  AES  Eastern  Energy,  L.P.,  who  will 
operate  the  Facility.  The  Facility  is 
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located  at  7725  Lake  Road,  Barker,  New 
York  14012  and  is  comprised  of  a  coal- 
fired  boiler  and  steam  turbine 
generating  unit,  which  provides  a 
maximum  of  688  MW  of  generating 
capacity. 

Comment  date:  June  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Milliken  Facility  Trust  C-1 

[Docket  No.  EG99-131-000] 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  C-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road, 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  tiirbine 
generating  imits  with  a  maximimi  of  306 
MW  of  generating  capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Milliken  Facility  Trust  B-1 

[Docket  No.  EG99-132-0001 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  B-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  statu;  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  ApFplicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  v\rill  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road, 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  turbine 
generating  luiits  with  a  maximimi  of  306 
MW  of  generating  capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

8.  Kintigh  Facility  Trust  A-2 

[Docket  No.  EG99-133-O00] 

Take  notice  that  on  May  4, 1999, 
Kintigh  Facility  Trust  A-2  (the 


Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  7725  Lake  Road, 
Barker  New  York  14012  and  is 
comprised  of  a  coal-fired  boiler  and 
steam  tiirbine  generating  unit,  which 
provides  a  maximum  of  688  MW  of 
generating  capacity. 

Comment  date;  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Milliken  Facility  Trust  A-1 

[Docket  No.  EG99-134-000] 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  A-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regvilations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road, 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  turbine 
generating  units  with  a  maximimi  of  306 
MW  of  generating  capacity. 

Coznme/if  date;  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  Milliken  Facility  Trust  C-2 

[Docket  No.  EG99-1 35-000] 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  C-2  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road, 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  turbine 
generating  units  with  a  maximum  of  306 
MW  of  generating  capacity. 


Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

11.  Kintigh  Facility  Trust  A-1 

[Docket  No.  EG99-136-000] 

Take  notice  that  on  May  4, 1999, 
Kintigh  Facility  Trust  A-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  7725  Lake  Road, 
Barker  New  York  14012  and  is 
comprised  of  a  coal-fired  boiler  and 
steam  turbine  generating  unit,  which 
provides  a  maximum  of  688  MW  of 
generating  capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  Kintigh  Facility  Trust  B-1 

[Docket  No.  EG99-1 37-000] 

Take  notice  that  on  May  4, 1999, 
Kintigh  Facihty  Trust  B-1  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Kintigh  Generating  Station  (the  Facility) 
to  AES  Eastern  Energy,  L.P.,  who  will 
operate  the  Facility.  The  Facility  is 
located  at  7725  Lake  Road,  Barker  New 
York  14012  and  is  comprised  of  a  coal- 
fired  boiler  and  steam  turbine 
generating  unit,  which  provides  a 
maximum  of  688  MW  of  generating 
capacity. 

Comment  date;  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

13.  Kintigh  Facility  Trust  C-2 

[Docket  No.  EG99-138-000] 

Take  notice  that  on  May  4, 1999. 
Kintigh  Facility  Trust  C-2  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
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generator  status  pursuant  to  Part  365  of 
the  Conunission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Kintigh  Generating  Station  (the  Facility) 
to  AES  Eastern  Energy,  L.P.,  who  will 
operate  the  Facility.  The  Facility  is 
located  at  7725  Lake  Road,  Barker,  New 
York  14012  and  is  comprised  of  a  coal- 
fired  boiler  and  steam  turbine 
generating  unit,  which  provides  a 
maximum  of  688  MW  of  generating 
capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accwacy  of  the  application. 

14.  Nfilliken  Facility  Trust  A-2 

[Docket  No.  EG99-13&-0(M)1 

Take  notice  that  on  May  4, 1999, 
Milliken  Facility  Trust  A-2  (the 
Applicant)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  a  Delaware  business 
trust  who  will  purchase  and  lease  the 
Milliken  Generating  Station  (the 
Facility)  to  AES  Eastern  Energy,  L.P., 
who  will  operate  the  Facility.  The 
Facility  is  located  at  228  Milliken  Road. 
Lansing,  New  York  14882  and  is 
comprised  of  two  steam  turbine 
generating  units  with  a  maximimi  of  306 
MW  of  generating  capacity. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciiracy  of  the  application. 

15.  Green  Power  Partners  I  LLC 

[Docket  No.  EG99-14(M)00l 

Take  notice  that  on  May  5, 1999, 
Green  Power  Partners  I  LLC,  13000 
Jameson  Road,  Tehachapi,  California 
93561,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Green  Power  Partners  I  LLC  is 
constructing  a  wind  turbine  generation 
facility  with  approximately  22  wiiid 
turbines,  each  with  a  nameplate 
capacity  of  750  kW,  resulting  in  an 
aggregate  peak  generating  capacity  of 
16.50  MW. 

Comment  date:  Jime  1 ,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


16.  MEP  Pleasant  Hill,  LLC 

[Docket  No.  EG99-141-0001 

Take  notice  that  on  May  6, 1999,  MEP 
Pleasant  Hill,  LLC,  an  indirect  wholly 
owned  subsidiary  of  UtiliCorp  United 
Inc.,  tendered  for  filing  an  Application 
for  Determination  of  Exempt  Wholesale 
Generator  Status  under  Part  365  of  the 
Commission's  Regulations. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accm^cy  of  the  application. 

17.  Sithe/Independence  Power  Partners, 
L.P.  V.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  EL99-65-0001 

Take  notice  that  on  May  3, 1999, 
Sithe/bidependence  Power  Partners, 
L.P.  (Sithe/Independence)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Complaint 
under  Section  206  of  the  Federal  Power 
Act,  relating  to  the  transmission  rates, 
losses  and  certain  terms  and  conditions 
under  Sithe/Independence's  agreements 
with  Niagara  Mohawk  Power 
Corporation  relating  to  the  provision  of 
transmission  service. 

Comment  date:  Jime  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

18.  aeco  Trading  &  Marketing  LLC 

[Docket  No.  ER99-2300-000J 

Take  notice  that  on  April  19, 1999, 
Cleco  Trading  &  Marketing  LLC  (Cleco 
Trading),  petitioned  the  Commission  for 
acceptance  of  two  amendments.  First 
Superseding  Original  Sheet  No.  27, 
dated  April  17, 1999,  to  Rate  Schedule 
No.  1  and  Supplement  No.  1,  Original 
Sheet  Nos.  1  and  2,  dated  April  17, 
1999,  to  FERC  Rate  Schedule  No.  1,  to 
its  Petition  For  Acceptance  of  Initial 
Rate  Schedule,  Waivers  and  Blanket 
Authority.  The  First  Superseding 
Original  Sheet  No.  27  adds  a  new 
section  14.14  (Reassignment  of 
Transmission  Capacity)  containing  the 
Commission's  standard  form 
transmission  capacity  reassignment 
provision.  Supplement  No.  1  contains 
the  Code  of  Conduct  with  Respect  to  the 
Relationship  Between  Cleco  Trading  & 
Marketing  LLC  and  its  Affiliates. 

Cleco  Trading  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Cleco 
Trading  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Cleco  Trading  is  an  affiliate  of 
Cleco  Corporation,  a  public  utility 


subject  to  the  Commission's  jurisdiction 
under  the  Federal  Power  Act,  16  U.S.C. 
§  791a,  et  seq. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  MDU  Resources  Group,  Inc. 

[Docket  No.  ES99-1B-000J 

Take  notice  that  on  April  24, 1999, 
MDU  Resoiut:es  Group,  Inc.,  filed  an 
amendment  to  a  previous  application 
asking  for  extension  of  the  time  period 
in  which  to  exercise  the  authority 
granted  to  the  Company  in  Docket  No. 
ES99-18-000  issued  on  January  27, 
1999.  In  that  order  the  Company  was 
authorized  to  issue  promissory  notes 
and  other  evidences  of  indebtedness, 
from  time  to  time,  not  to  exceed  in  the 
aggregate  the  amount  of  $400  million 
outstanding  at  any  one  time,  on  or 
before  November  11, 1999,  with  a  final 
maturity  date  no  later  than  one  year 
from  the  date  of  issuance.  The  Company 
seeks  authority  to  issue  the  seciuities  up 
to  January  27,  2001. 

Comment  date:  Jime  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
{FR  Doc.  99-12848  Filed  5-20-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

(Docket  No.  ER99-2855-0ee,  «t  al.] 

Commonwealth  Ediaon  Company,  at 
al.,  Electric  Rale  and  Corporate 
Regulation  RIkiga 

May  14, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CoDBoioBwealth  Edisen  Company 

[Docket  No.  ER99-2855-000] 

Take  notice  that  on  May  7, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  Non-Finn 
Service  Agreements  with  Southwestern 
Public  Service  Company  (SPS),  Public 
Service  Co.,  of  Colorado  (PSC),  and 
Omaha  Public  Power  District  (OPPD), 
under  the  tenns  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
May  7, 1999,  for  the  service  agreements, 
and  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  on 
SPS,  PSC,  and  OPPD. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  El  Paso  Energy  Corporatien  Sonat 
Imc. 

{Docket  No.  EC99-73-0001 

Take  notice  that  on  May  12, 1999,  El 
Paso  Energy  Corporation  (El  Paso 
Energy)  and  Sonat  Inc.  (Sonat),  on 
behalf  of  their  respective  public  utility 
subsidiaries,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  Section  203 
of  the  Federal  Power  Act  (the  FPA),  16 
U.S.C.  §  824(b)  (1994),  and  Part  33  of  the 
Commission's  Regulations,  18  CFR  Part 
33,  an  application  for  an  order 
approving  their  merger. 

El  Paso  Energy  is  an  energy  holding 
company  whose  operations  include 
interstate  and  intrastate  transportation 
and  storage  of  natural  gas;  gathering  and 
processing  natural  gas;  independent 
power  generation;  the  marketing  of 
natural  gas,  power  and  other 
commodities;  and  the  development  of 
energy  infrastructure  facilities 
worldwide.  Sonat  is  an  energy  holding 
company  whose  operations  include  the 
transmission  gathering,  and  storage  of 
natural  gas;  domestic  oil  and  gas 
exploration  and  production; 
independent  power  generation;  and  the 
marketing  of  natural  gas  and  power. 

Pursuant  to  a  merger  agreement,  Sonat 
will  merge  into  El  Paso  Energy  through 


an  exchange  of  stock.  The  Applicants 
state  that  they  have  submitted  the 
information  required  by  Part  33  of  the 
Commission's  Regulations  in  support  of 
the  application.  The  Applicants  have 
requested  that  the  Commission  approve 
their  application  by  September  1, 1999. 

Comment  date:  July  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service  Corp.,  on 
Behalf  of  Menengahela  Power  Co.,  the 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2856-000] 

Take  notice  that  on  May  7, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  54  to  add  El 
Paso  Power  Services  Company  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  May  6, 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER99-2857-0001 

Take  notice  that  on  May  7, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  lunbrella  service  agreement 
with  DTE  Energy  Trading,  Inc.,  imder 
Delmarva's  market  rate  sales  tariff. 

Delmarva  requests  an  effective  date  of 
May  7, 1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Coafipany  of  New 
Mexico 

[Docket  No.  ER99-2861-000] 

Take  notice  that  on  May  7, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  a  net-out 
agreement  between  PNM  and  Electric 
Clearinghouse,  Inc.  (EQ)  PNM 
requested  waiver  of  the  Commission's 
notice  requirement  so  that  service  under 


the  PNM/ECI  netting  agreement  may  be 
effective  as  of  April  1, 1999. 

Copies  of  the  filing  were  served  on 
EC!  and  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  Yerk,  Inc. 

[Docket  No.  ER99-2862-00QJ 

Take  notice  that  on  May  7, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Energy  New  England  (ENE). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
ENE. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edisen  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-2863-0001 

Take  notice  that  on  May  7, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  NYSEG  Solutions  (NYSEG). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  ISO  New  England  Inc. 

[Docket  No.  ER99-2864-0001 

Take  notice  that  on  May  7, 1999,  ISO 
New  England  Inc.,  tendered  for  filing 
revisions  to  its  Tariff  for  Transmission 
Dispatch  and  Power  Administration 
Services. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding, 
upon  NEPOOL  Participants  and  upon 
aU  non-Participant  entities  that  are 
customers  imder  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  ConuBonwealth  Edison  Company 

[Docket  No.  ER99-2866-000J 

Take  notice  that  on  May  7, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  service 
agreements  establishing  PP&L 
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EnergyPlus  Co.  (EPLUS),  and  Omaha 
Public  Power  District  (OPPD).  as 
customers  under  ComEd's  FERC  Electric 
Market  Based-Rate  Schedule  for  power 
sales. 

ComEd  requests  an  effective  date  of 
May  7, 1999.  for  the  Service 
Agreements..and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
EPLUS  and  OPPD. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER99-2865-O001 

Take  notice  that  on  May  7, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Cargill-Alliant  (CA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CA. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

(Docket  No.  ER99-2860-0001 

Take  notice  that  on  May  7, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  22  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  May  6, 1999,  to  New 
Energy  Partners,  L.L.C. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peimsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  May  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

(Docket  No.  ER99-2867-000] 

Take  notice  that  on  May  7, 1999, 
Commonwealth  Edison  Company 


(ComEd),  tendered  for  filing  a  Service 
Agreement,  establishing  Merrill  Lynch 
Capital  Services,  Inc.  (MLCS),  as  a 
customer  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Cormnission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volimie  No.  2. 

ComEd  requests  an  effective  date  of 
May  7, 1999,  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
MLCS. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER99-2868-O00) 

Take  notice  that  on  May  7, 1999,  the 
California  Independent  System  Operator 
Corporation  tendered  for  filing  notice 
that  effective  July  1, 1999,  the  Meter 
Service  Agreement  for  Schedtding 
Coordinators  between  and  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  effective 
date  April  1, 1998,  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  the  California  Independent  System 
Operator  Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Peco  Energy  Company 

(Docket  No.  ER99-2869-000) 

Take  notice  that  on  May  7, 1999, 
PECO  Energy  Company  (PECO) 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  September 
29, 1998  witii  CL  Power  Sales  Seven, 
L.L.C.  (CL  SEVEN)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  effective  date  of 
July  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CL  SEVEN  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Illinois  Power  Company 

(Docket  No.  ER99-2870-000] 

Take  notice  that  on  May  7, 1999, 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  filing  an  agreement 


concerning  the  provision  of  electric 
service  to  Illinois  Valley  Electric 
Cooperative,  Inc.,  as  a  long-term  service 
agreement  under  its  Market  Rate  Tariff. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Detroit  Edison  Company 

(Docket  No.  ER99-2871-O001 

Take  notice  that  on  May  7, 1999,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (the  Service  Agreement)  for 
Short  Term  Firm  Point-to-Point 
Transmission  Service  under  the  Open 
Access  Transmission  Tariff  and  also  the 
Joint  Open  Access  Transmission  Tariff 
of  Detroit  Edison,  FERC  Electric  Tariff 
No.  1,  between  Detroit  Edison  and  Duke 
Power,  a  division  of  Duke  Energy 
Corporation,  dated  as  of  April  22, 1999. 
The  parties  have  not  engaged  in  any 
transactions  under  the  Service 
Agreement  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreement  be  made  effective  as 
rate  schedules  as  of  May  24, 1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Detroit  Edison  Company 

(Docket  No.  ER99-2873-000] 

Take  notice  that  on  May  7, 1999,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (the  Service  Agreement)  for 
Short  Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service  imder  the 
Open  Access  Transmission  Tariff  and 
also  the  Joint  Open  Access 
Transmission  Tariff  of  Detroit  Edison, 
FERC  Electric  Tariff  No.  1,  between 
Detroit  Edison  and  Merchant  Energy 
Group  of  the  Americas  (MEGA)  dated  as 
of  October  15, 1998.  The  parties  have 
not  engaged  in  any  transactions  under 
the  Service  Agreements  prior  to  thirty 
days  to  this  filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  May  21, 1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  niinois  Power  Company 

(Docket  No.  ER9d-2874-000l 

Take  notice  that  on  May  7, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  imder  which 
Granite  City  Steel  Corporation  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
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agreements  are  based  on  the  Fonn  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1, 1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  niinois  Power  Company 

[Docket  No.  ER99-2875-OO0] 

Take  notice  that  on  May  7, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Mitsubishi  Motor  Manufacturing  of 
America,  Inc.  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  May  1 ,  1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Illinois  Power  Company 

[Docket  No.  ER99-2876-000] 

Take  notice  that  on  May  10, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing 
updated  specification  pages  to  the 
existing  Network  Service  Agreement 
under  which  Cinergy  Services,  Inc.,  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of' 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  April  10, 1999. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Minnesota  Power.  Inc. 

[Docket  No.  ER99-2877-0001 

Take  notice  that  on  May  10, 1999, 
Minnesota  Power,  Inc.,  tendered  for 
filing  a  signed  Service  Agreement  with 
Northern  Indiana  Public  Service 
Company,  under  its  market-based 
Wholesale  Coordination  Sales  Tariff 
(WCS-2)  to  satisfy  its  filing 
requirements  imder  this  tariff. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services.  Inc. 

[Docket  No.  ER99-2878-000] 

Take  notice  that  on  May  10, 1999, 
Cinergy  Services,  Inc.  (Cinergy 
Services),  as  agent  for  and  on  behaff  of 
its  Operating  Companies,  The 


Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Filing  of  its  Mutual  Netting/ 
Clpseout  Agreements  between  Cinergy 
Services  and  the  following  entities: 

AYP  Energy,  Inc. 

Aquila  Energy  Marketing  Corporation 

CNG  Power  Services  Corporation 

ConAgra  Energy  Services,  Inc. 

Constellation  Power  Source,  Inc. 

Coral  Power  LLC 

Eastern  Power  Distribution,  Inc. 

Engage  Energy  US,  L.P. 

Enron  Power  Marketing,  Inc  ^ 

Enserch  Energy  Services,  Inc. 

LG&E  Energy  Marketing  Inc. 

Nipsco  Energy  Services,  Inc. 

Northern  Indiana  Public  Service  Company 

NorAm  Energy  Services,  Inc. 

QST  Energy  Trading,  Inc. 

Southern  Energy  Trading  and  Marketing,  Inc. 

Tractebel  Energy  Marketing,  Inc. 

Williams  Energy  Services  Company 

Copies  of  this  filing  were  served  upon 
all  parties  above. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Front  Range  Energy  Associates 
L.L.C. 

[Docket  No.  ER99-2 8 79-000] 

Take  notice  that  on  May  7, 1999, . 
Front  Range  Energy  Associates,  L.L.C. 
(Front  Range),  tendered  for  fiUng 
pursuant  to  Rule  205  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205,  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  approval  of  a  power 
sales  agreement  and  for  an  order 
accepting  its  proposed  power  sales  tariff 
for  the  sale  of  energy  and  capacity  at 
market-bases  rates. 

Front  Range  seeks  an  effective  date  of 
July  6, 1999,  for  this  filing. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Old  Mill  Power  Company  Docket 

[Docket  No.  ER99-2883-000] 

Take  notice  that  on  May  10, 1999,  Old 
Mill  Power  Company  (Old  Mill), 
petitioned  the  Commission  for 
acceptance  of  Old  Mill  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Old  Mill  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Old 
Mill  is  not  in  the  business  of  generating 
or  transmitting  electric  power. 


Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-2884-000] 

Take  notice  that  on  May  10,  1999, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  request  to 
continue  passing  through  to  existing 
wholesale  customers  the  ISO  GMC 
approved  by  the  Commission  for 
collection  as  of  July  1, 1999.  The  ISO  on 
April  30, 1999  tendered  for  filing  a 
section  205  request  for  approval  of  the 
Grid  Management  Charge  rate  formula 
and  assessment  provisions  and 
requested  that  the  Commission  permit 
the  proposed  Tariff  changes  to  go  into 
effect  on  July  1, 1999. 

This  filing  seeks  to  keep  PG&E's  Pass- 
Through  rate  and  tariff  in  conformity 
with  the  ISO  GMC  rate  and  tariff.  This 
filing  is  part  of  the  comprehensive 
restructuring  proposal  for  the  California 
electric  power  industry  that  is  before  the 
Federal  Energy  Regulatory  Commission. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  other  parties  on  the 
Service  List  to  this  proceeding. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Maine  Public  Service  Company 

[Docket  No.  ER99-2885-000J 

Take  notice  that  on  May  10, 1999, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  non-firm  point- 
to-point  transmission  service,  under 
Maine  Public's  open  access 
transmission  tariff  with  DukeSolutions, 
Inc. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Maine  Public  Service  Company 

[Docket  No.  ER99-288&-000J 

Take  notice  that  on  May  10, 1999, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  an  executed 
Service  Agreement  for  firm  point-to- 
point  transmission  service  under  Maine 
Public's  open  access  transmission  tariff 
with  EhikeSolutions,  Inc. 

Comment  date:  May  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Arizona  Public  Service  Company 

[Docket  No.  ER9»-2887-000] 

Take  notice  that  on  May  10, 1999, 
Arizona  Pubfic  Service  Company  (APS), 
tendered  for  filing  umbrella  Service 
Agreement  to  provide  short-term  Non- 
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Finn  Point-to-Point  Transmission 
Service  to  El  Paso  Power  Services 
Company  under  APS'  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
El  Paso  Power  Services  Company  and 
the  Arizona  Corporation  Commission. 

Comment  date:  May  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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29.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-2 888-000) 

Take  notice  that  on  May  10, 1999,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
service  agreements  by  the  AEP 
Companies  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff).  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10,  1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  these  service  agreement 
to  be  made  effective  for  on  or  after  April 
10, 1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  May  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2889-000] 

Take  notice  that  on  May  10,  1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Long  Term  Firm  Transmission  Service 
Agreement  between  itself  and  (AUiant). 
The  Transmission  Service  Agreement 
allows  Alliant  to  receive  seven 
megawatts  of  firm  transmission  service 
under  Wisconsin  Energy  Corporation 
Operating  Companies  FERC  Electric 
Tariff,  Volimie  No.  1.  The  term  is  fom- 
years  and  ten  months. 

Wisconsin  Electric  requests  an 
effective  date  of  July  1, 1999  and  partial 
waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  Alliant  to 
purchase  the  renewable  energy  from 
Minergy  Corporation  (Minergy)  in 
accordance  with  the  terms  arranged  by 
those  parties. 

Copies  of  the  filing  have  been  served 
on  Alliant,  Minergy.  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  Wisvest-Connecticut,  L.L.C. 

[Docket  No.  ER99-2890-0001 

Take  notice  that  on  May  10, 1999, 
Wisvest-Connecticut,  L.L.C.  (Wisvest- 
Connecticut),  tendered  for  filing  an 
executed  long-term  service  agreement 
with  Littleton  Electric  Light 
Department. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisvest-Connecticut,  L.L.C. 


[Docket  No.  ER99-2891-000I 

Take  notice  that  on  May  10, 1999, 
Wisvest-Connecticut,  L.L.C.  (Wisvest- 
Connecticut),  tendered  for  filing  an 
amendment  to  a  power  supply 
agreement  with  The  United  Illimiinating 
Company  which  the  Commission 
previously  accepted  for  filing  on 
February  26,  1999.  The  United 
Illimiinating  Company,  86  FERC 
1 61,197  (1999).  The  amendment  revises 
the  definition  of  Retained  Assets  in  the 
filed  agreement. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Denver  Qty  Associates,  L.P. 

[Docket  No.  ER99-2896-OO0J 

Take  notice  that  on  May  10, 1999, 
Denver  City  Associates,  L.P.,  tendered 
for  filing  the  first  amendment  to  its 
Power  Purchase  Agreement  with  Golden 
Spread  Electric  Cooperative,  Inc. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at4he  end  of  this  notice. 

34.  Salt  River  Project  Agricultural 
Improvement  and  Power  District 

(Docket  No.  NJ99-3-000) 

Take  notice  that  on  May  10, 1999,  the 
Salt  River  Project  Agricultural 
Improvement  and  Power  District  (SRP), 
a  non-public  utility  operating  in 
Arizona  submitted  for  filing  revisions  to 
its  voluntary  Open  Access  Transmission 
Tariff  (OATT),  and  a  request  for  a 
declaratory  order  which  would  find  that 
SRP's  OATT  continues  to  meet  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
comparability  standards  and  is  therefore 
an  acceptable  reciprocity  tariff  pursuant 
to  the  provisions  of  Order  No.  888,  et 
seq. 

Comment  date:  June  10, 1999,  in  . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
SecKtary. 
(FR  Doc.  99-12849  Filed  5-20-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  ER95-1 240-003,  et  at.] 

PaclfiCorp,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rllnga 

May  11, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCoip 

[Docket  No.  ER95-1240-003] 

Take  notice  that  on  May  4  1999, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations 
and  the  Commission's  Order  under 
FERC  Docket  No.  ER95-1 240-000,  dated 
April  21, 1999,  an  amended  refund 
report. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Energy  Moss  Landing,  LLC 

[Docket  No.  ER98-2668-000] 

Take  notice  that  on  May  3, 1999,  Duke 
Energy  Moss  Landing,  LLC,  tendered  for 
filing  an  addendum  to  its  April  30, 
1999,  filing  in  the  above  referenced 
docket. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Monmouth  Energy,  Inc. 

[Docket  No.  ER99-1 293-001] 
Take  notice  that  on  May  4, 1999, 

Monmouth  Energy,  Inc.,  tendered  for 

filing  its  amended  refund  report-in 

accordance  with  Commission  Staff 

inquiry. 
Comment  date:  May  24, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  New  England  Po%ver  Pool 

^Docket  No.  ER99-2707-000) 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Penobscot  Hydro,  LLC  (Penobscot). 
The  NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
Penobscot's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  Penobscot. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Penobscot  a  member 
in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
May  1, 1999,  for  commencement  of 
participation  in  NEPOOL  by  Penobscot. 

Comment  date:  May  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Energy  Trading  and  Marketing, 

[Docket  No.  ER99-2  774-000] 

Take  notice  that  on  May  3, 1999,  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
(DETM),  tendered  for  filing  a  Notice  of 
Succession  with  the  Federal  Energy 
Regulatory  Commission  indicating  that 
the  name  of  NP  Energy  hic,  has  been 
changed  to  Duke  Energy  Trading  and 
Marketing,  L.L.C,  effective  March  31, 
1999.  In  accordance  with  Sections  35.16 
and  131.51  of  the  Commission's 
regulations,  18  CFR  35.16, 131.51, 
DETM  adopted  and  ratified  all 
applicable  rate  schedules  filed  with  the 
FERC  by  NP  Energy  Inc. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

[Docket  No.  EK99-2  779-000] 

Take  notice  that  on  May  3, 1999, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  PubUc  Service 


Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing:  (1)  an 
amendment  to  the  imexecuted  Network 
Operating  Agreement  (NOA)  between 
the  CSW  Operating  Companies  and 
Northeast  Texas  Electric  Cooperative, 
Inc.  (NTEC);  and  (2)  an  amendment  to 
the  unexecuted  NOA  between  the  CSW 
Operating  Companies  and  East  Texas 
Electric  Cooperative,  hic,  (ETEC).  The 
originally  filed  unexecuted  NOAs 
between  the  CSW  Operating  Companies 
ad  NTEC  and  ETEC  have  been  set  for 
hearing  in  Docket  Nos.  ER99-1659-000 
and  ER99-1660-000  (consolidated).  See 
Central  Power  and  Light  Co.,  et  al.,  87 
FERC  161,001  (1999). 

The  amendments  propose  a  new  NOA 
Section  3.2.  This  provision  specifies 
certain  circumstances  under  which  a 
network  customer's  network  load  may 
be  curtailed. 

The  CSW  Operating  Companies 
request  an  effective  date  of  July  2, 1999. 

"The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  each  person  listed  on  the  official 
service  list  in  Docket  Nos.  ER99-1659- 

000  and  ER99-1660-000  (consolidated). 
Comment  date:  May  21, 1999,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-2780-000] 

Take  notice  that  on  May  3, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  as  a 
supplement  to  PG&E  Rate  Schedule 
FERC  No.  85,  the  Interconnection 
Agreement  between  PG&E  and  the  City 
of  Santa  Clara,  California  (City  or  Santa 
Clara),  a  Letter  Agreement  between 
PG&E  and  Santa  Clara  retroactively 
adjusting  the  demand  rates  for  the  City 
for  1995  and  1996.  The  filing  also 
includes  a  1995  decision  by  the 
California  Public  Utilities  Commission 
(CPUC),  Decision  No.  95-05-043,  and  a 
calculation  of  the  Diablo  Canyon 
Demand  True-Up  plus  interest  for  the 
years  1995  and  1996. 

Copies  of  this  filing  were  served  upon 
City  and  the  CPUC. 

Comment  date:  May  21,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER99-2  789-000) 

Take  notice  that  on  May  3, 1999,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  Nos. 

1  though  7,  including  Supplement  No. 
1  of  FERC  Electric  Tariff  Original 


Volume  No.  5,  by  which  SDG&E  obtains 
wholesale  distribution  service  under 
SDG&E's  Open  Access  Distribution 
Tariff  (the  OADT)  for  its  combustion 
turbines. 

SDG&E  requests  that  these  notices  of 
cancellation  be  made  effective  on  the 
date  as  of  which  completion  of  the 
transfer  of  title  from  SDG&E  to  Cabrillo 
Power  n  LLC  (Cabrillo  Power  II)— the 
purchaser  and  new  owner  of  these 
combustion  turbines — takes  place.  The 
closing  of  this  transfer  of  title  currently 
is  anticipated  to  occur  on  or  about  May 
14,  1999. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  Cabrillo  Power  II. 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER99-2790-000] 

Take  notice  that  on  May  3, 1999,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  executed  Service 
Agreements  between  SDG&E  and 
Cabrillo  Power  n  LLC  (Cabrillo  Power  H) 
for  service  under  SDG&E  Open  Access 
Distribution  Tariff  (OATD).  SDG&E 
states  that  it  tenders  the  Service 
Agreements  to  assure  that  service  under 
the  OATD  is  available  to  Cabrillo  Power 
n  by  the  date  on  which  Cabrillo  Power 
takes  title  to  SDG&E's  combustion 
turbines  located  in  SDG&E's  service 
area,  currently  anticipated  to  occur  on 
May  14, 1999. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  Cabrillo  Power  IL 

Comment  date:  May  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ogden  Martin  Systems  of  Union, 
Inc. 

[Docket  No.  ER99-2  791-000) 

Take  notice  that  on  May  4, 1999, 
Ogden  Martin  Systems  of  Union,  Inc., 
tendered  for  filing  with  the  Commission 
(1)  the  Power  Purchase  and 
Interconnection  Agreement  dated  April 

11.  1990  between  Union  County 
Utihties  Authority  (UCUA)  and  Public 
Service  Electric  and  Gas  Company 
(PSE&G);  (2)  an  Amendment  to  the 
Power  Purchase  and  Interconnection 
Agreement  dated  May  28, 1998  between 
UCUA  and  PSE&G;  and  (3)  an 
Assignment  and  Assumption  of  Power 
Purchase  and  Intercoimection 
Agreement  dated  July  22,  199£^  between 
UCUA  and  Ogden  Union. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Archer  Dtuiiels  Midland 

(Docket  No.  ER99-2  792-000] 

Take  notice  tbat  on  May  4, 1999, 
Arclier  Daniels  Midland  (ADM),  of 
Decatiir,  Illinois  tendered  for  filing  with 
the  Commission  a  Power  Purchase 
Agreement  with  Central  Illinois  Light 
Company,  imder  which  ADM  would  sell 
energy  to  CILCO  at  market-based  rates. 

ADM  requested  an  effective  date  of 
Junel,  1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cmtral  Maine  Power  Company 

(Docket  No.  ER99-2 793-000) 

Take  notice  that  on  May  4, 1999, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
HQ  Energy  Services  (U.S.)  Inc.  Service 
will  be  provided  pursuant  to  CMP's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  CMP— FERC 
Electric  Tariff,  Original  Volume  No.  3, 
as  supplemented. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-2  794-000) 

Take  notice  that  on  May  4, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  Amendment 
No.  1  to  the  Interim  Short  Term 
Coordination  Agreement  between  the 
Sacramento  Municipal  Utility  District 
(SMUD)  and  PG&E  (Agreement). 
Amendment  No.  1,  modifies  certain 
terms  and  provisions  of  the  Agreement 
and  extends  its  term.  The  filing  does  not 
modify  any  rate  levels. 

The  Agreement  and  its  appendices 
were  originally  accepted  for  filing  by  the 
Commission  in  FERC  Docket  No.  ER98- 
4067-000  and  designated  as  PG&E  Rate 
Schedule  FERC  No.  201. 

Copies  of  this  filing  were  served  upon 
SMUD,  the  California  Independent 
System  Operator  and  the  California 
Public  Utilities  Commission. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Great  Bay  Power  Corporation 

(Docket  No.  ER99-2796-000) 

Take  notice  that  on  May  4, 1999, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Cinergy  Capital  & 
Trading,  Inc.,  and  Great  Bay  for  service 


imder  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Conmiission 
on  Jidy  24, 1998,  in  Docket  No.  ER98- 
3470-000. 

The  service  agreement  is  proposed  to 
be  effective  April  30, 1999. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  ER99-2  797-000] 

Take  notice  that  on  May  4, 1999, 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  an  executed  Service 
Agreement  for  short-term  firm  point-to- 
point  transmission  service,  establishing 
The  Energy  Authority,  Inc.,  as  a  point- 
to-point  Transmission  Customer  under 
the  terms  of  the  AlUant  Energy 
Corporate  Services,  Inc.,  transmission 
tariff. 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of  April 
26, 1999,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sierra  Pacific  Power  Company 

(Docket  No.  ER99-2 798-000) 

Take  notice  that  on  May  4, 1999, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements)  with  Energy 
Transfer  Group,  L.L.C.,  for  both  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  imder  Sierra's 
Open  Access  Transmission  Tariff 
(Tariff). 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  No.  148  (Attachment  E)  to 
the  Tariff,  which  is  an  updated  list  of  all 
current  subscribers. 

Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  May  5, 
1999,  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  CaUfomia  and  all  interested  parties. 


Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Maine  Electric  Power  Company  Inc. 

(Docket  No.  ER99-2800-000) 

Take  notice  that  on  May  4,  1999, 
Maine  Electric  Power  Company,  Inc. 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
transmission  service  entered  into  with 
Florida  Power  &  Light  Company 
(FPLEMT).  Service  will  be  provided      ^ 
pursuant  to  MEPCO's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  MEPCO— FERC  Electric  Tariff. 
Original  Volume  No.  1,  as 
supplemented. 

MEPCO  respectfully  requests  that  the 
Commission  accept  this  Service 
Agreement  for  filing  and  requests 
waiver  of  the  Commission's  notice 
requirements  to  permit  service  imder 
the  agreement  to  begin  effective  as  of 
May  4, 1999. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

18.  Maine  Electric  Power  Company  Inc. 

[Docket  No.  ER99-2801-000] 

Take  notice  that  on  May  4, 1999, 
Maine  Electric  Power  Company,  Inc. 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Umbrella  Non-Firm  Point- 
to-Point  transmission  service  entered 
into  with  Constellation  Power  Source, 
Inc.  Service  will  be  provided  pursuant 
to  MEPCO's  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1,  as  supplemented. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Maine  Electric  Power  Company  Inc. 

(Docket  No.  ER99-2802-000) 

Take  notice  that  on  May  4, 1999, 
Maine  Electric  Power  Company,  Inc. 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Short-Term  Firm  Point-to- 
Point  transmission  service  entered  into 
with  Constellation  Power  Source,  Inc. 
Service  will  be  provided  pursuant  to 
MEPCO's  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1,  as  supplemented. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Montaup  Electric  Company 

(Docket  No.  ER99-2804-000] 

Take  notice  that  on  May  4, 1999, 
Montaup  Electric  Company  (Montaup), 
tendered  for  filing  an  executed  service 
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agreements  irnder  Montaup's  market- 
based  power  sales  tariff,^  FERC  Electric 
Tariff,  Original  Volume  No.  8,  between 
Montaup  an4  the  following  companies: 
Baltimore  Gas  &  Electric  Co.  (BG&E) 
DukeSolutions,  Inc.  (DnkeSolutions) 
Enserch  Energy  Services,  Inc.  (EESI)- 
FPL  Energy  Power  Marketing,  Inc.  (FPL 

EPMI) 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Stonn  Lake  Power  Partners  I  LLC 

[Docket  No.  ER99-2805-000] 

Take  notice  that  on  May  4, 1999,  in 
compliance  with  the  Conimission's 
orders  approving  its  market-based  rate 
schedule,  80  FERC  H  61,051  (1997)  and 
Unreported  Letter  Order  in  Docket  No. 
ER98-4643-000,  dated  November  10, 
1998,  Storm  Lake  Power  Partners  I  LLC, 
(Storm  Lake  I),  tendered  for  filing  a 
Notification  of  Change  in  Status.  The 
Storm  Lake  I  filing  describes  the 
generation  facilities  of  new  affiliates  of 
Storm  Lake  I  and  concludes  that  Storm 
Lake  I's  affiliation  with  these  facilities 
does  not  alter  the  characteristics  that  the 
Commission  relied  upon  in  approving 
the  market-based  priciag  for  Storm  Lake 
I. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Storm  Lake  Power  Partners  n,  LLC 

(Docket  No.  ER99-2 806-0001 

Take  notice  that  on  May  4, 1999,  in 
compliance  with  the  Commission's 
order  approving  its  market-based  rate 
schedule,  81  FERC  f  61,058  (1997), 
Storm  Lake  Power  Partners  H,  LLC 
(Storm  Lake  n),  tendered  for  filing  a 
Notification  of  Change  in  Status.  The 
Storm  Lake  n  filing  describes  the 
generation  facihties  of  new  affiliates  of 
Storm  Lake  II  and  concludes  that  Storm 
Lake  U's  affiliation  with  these  facilities 
does  not  alter  the  characteristics  that  the 
Commission  relied  upon  in  approving 
the  market-based  pricing  for  Storm  lake 

n. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Enron  Power  Marketing,  Inc.* 

[Docket  No.  ER99-2807-000] 

Take  notice  that  on  May  4, 1999,  in 
compliance  with  the  Conunission's 
orders  approving  its  market-based  rate 
schedule,  65  FERC  f  61,305  (1993)  and 
66  FERC  H  61,244  (1994),  Enron  Power 
Marketing,  Inc.  (EPMI),  tendered  for 
filing  a  Notification  of  Change  in  Status. 
The  EPMI  filing  describes  the  generation 
facilities  of  new  affiliates  of  EFMI  and 


concludes  that  EPMI's  affiliation  with 
these  facilities  does  not  alter  the 
characteristics  that  the  Commission 
relied  upon  in  approving  the  market- 
based  pricing  for  EPMI. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Enron  Energy  Services,  Inc. 

[Docket  No.  ER99-2808-000] 

Take  notice  that  on  May  4, 1999,  in 
compliance  with  the  Commission's 
orders  approving  its  market-based  rate 
schedule,  81  FERC  ^  61,267  (1997),  and 
84  FERC  H  61,214,  Enron  Energy 
Services,  Inc.  (EES),  tendered  for  filing 
a  Notification  of  Change  in  Status.  The 
EES  filing  describes  the  generation 
facilities  of  new  affiliates  of  EES  and 
concludes  that  EES's  affiliation  with 
these  facihties  does  not  alter  the 
characteristics  that  the  Commission 
relied  upon  in  approving  the  market- 
based  pricing  for  EES. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Clinton  Energy  Management 
Services,  Inc. 

[Docket  No.  ER9»t280»-000] 

Take  notice  th^t  on  May  4, 1999,  in 
compliance  with  the  Commission's 
order  approving  its  market-based  rate 
schedule,  84  FERC  \  61,214  (1998), 
Clinton  Energy  Management  Services, 
Inc.  (Clinton  Energy),  tendered  for  fiUng 
a  Notification  of  Change  in  Status.  The 
Clinton  Energy  filing  describes  the 
generation  facilities  of  new  affiliates  of 
Clinton  Energy  and  concludes  that 
Clinton  Energy's  affiliation  vn\h  these 
facilities  does  not  alter  the 
characteristics  that  the  Commission 
relied  upon  in  approving  the  market- 
based  pricing  for  Clinton  Energy. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Lake  Benton  Power  Partners,  LLC 

[Docket  No.  ER99-281O-0O0) 

Take  notice  that  on  May  4, 1999,  in 
compliance  with  the  Commission's 
orders  approving  its  market-based  rate 
schedule,  80  FERC  H  61,051  (1997)  and 
Unreported  Letter  Order  in  Docket  No.  • 
ER98-4643-000,  dated  November  10, 
1998,  Lake  Benton  Power  Partners,  LLC, 
(Lake  Benton,  LLC)  tendered  for  filing  a 
Notification  of  Change  in  Status.  The 
Lake  Benton,  LLC  filing  describes  the 
generation  facilities  of  new  affiliates  of 
Lake  Benton,  LLC  and  concludes  that 
Lake  Benton,  LLC's  affiliation  with 
these  facilities  does  not  alter  the 
characteristics  that  the  Commission 


relied  upon  in  approving  the  market- 
based  pricing  for  Lake  Benton,  LLC. 

Comment  date:  May  5,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric  Co., 
Kentucky  Utilities  Company 

[Docket  No.  ER99-2811-000] 

Take  notice  that  on  May  4,  1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  FirstEnergy  Corp.,  imder  LG&E/ 
KU's  Open  Access  Transmission  Tariff. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Louisville  Gas  and  Electric  Co.  and 
Kentucky  Utilities  Company 

[Docket  No.  ER99-28 12-000) 

Take  notice  that  on  May  4, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  DukeSolutions,  Inc.,  under 
LG&E/KU's  Open  Access  Transmission 
Tariff. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Louisville  Gas  and  Electric  Co.  and 
Kentucky  Utilities  Company 

[Docket  No.  ER99-281 3-000] 

Take  notice  that  on  May  4, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  DukeSolutions,  Inc.,  under 
LG&E/KU's  Open  Access  Transmission 
Tariff. 

Comment  date:  May  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  tlie  proceeding. . 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boer^rs, 
Secretary. 
[FR  Doc.  99-12818  Filed  5-20-99;  8:45  am] 

BMJJNO  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  EiMrgy  Regulatory 
Commission 

[Doclwt  No.  ER99-2762-000.  et  at.] 

San  Diego  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  artd  Corporate 
Regulation  Filings 

May  13.  \^9. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER99-2762-0001 

Take  notice  that  on  May  6, 1999,  San 
Diego  Gas  &  Electric  Company  tendered 
for  filing  an  addendum  to  Statement  BL, 
to  its  April  30, 1999,  filing  in  the  above- 
referenced  docket. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service  Corp.,  on 
liehalf  of  Monongahela  Power  Q).,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

(Docket  Nos.  ER99-237-003  and  ER96-58- 
004) 

Take  notice  that  on  May  6, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  tendered  for  filing  a 
compliance  filing  regarding  Amendment 
No.  2,  to  the  Allegheny  Power  Pro 
Forma  Open  Access  Transmission 
Tariff.  This  filing  is  intended  to  comply 
with  the  Commission's  order  issued  on 
April  6, 1999  in  Docket  Nos.  ER99-58- 
002  and  ER99-237-001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 


Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Mexico 

[Docket  Nos.  ER96-1 55 1-000,  OA96-202- 
000  and  OA96-202-002) 

Take  notice  that  on  May  6, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  in  compliance  with  the 
Commission's  Letter  Order  dated  April 
6, 1999,  approving  the  Stipulation  and 
Agreement  filed  by  PNM  on  Jidy  27, 
1998  (in  the  above  captioned  dockets) 
resolving  the  mandatory  rates  for 
ancillary  services  contained  in  PNM's 
Open  Access  Transmission  Tariff 
(OATT),  tendered  for  filing  two  revised 
tariff  sheets  (First  Revised  Sheet  Nos.  31 
and  54  to  PNM's  Original  Transmission 
Service  Tariff  Volume  4)  to  modify  the 
loss  percentages  contained  in  Sections 
15.7  and  28.5  (respectively)  to  conform 
with  the  losses  agreed  upon  in  a  prior 
related  settlement  agreement  that 
resolved  PNM's  transmission  service 
rates. 

PNM's  filing  is  available  for  public 
inspection  at  PNM's  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Potomac  Electric  Power  Company 

(Docket  No.  ER99-2825-000J 

Take  notice  that  on  May  6, 1999, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  technical 
amendments  to  the  terms  and 
conditions  and  form  of  service 
agreement  (but  not  the  rates)  of  its  cost- 
based  Power  Sales  Tariff  (Pepco  FERC 
Electric  Tariff  No.  1)  to  bring  its  terms 
into  conformity  with  those  of  its  Market 
Based  Tariff  (Pepco  FERC  Electric  Tariff 
No.  5). 

An  effective  date  of  Jime  30, 1999  is 
requested. 

Concurrentiy,  Pepco  tendered  notice 
of  termination  of  its  open-access 
transmission  tariff  (Pepco  FERC  Electric 
Tariff  No.  4).  An  effective  date  of  April 
1, 1997  is  requested,  as  Pepco's 
transmission  tariff  was  superseded  by 
the  PJM  OATT  on  tiiat  date.  The  PJM 
Tariff,  which  initially  was  made 
effective  subject  to  further  order  of  the 
Commission,  recentiy  became  effective 
on  a  final  basis. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Avista  Corporation 

(Docket  No.  ER99-2826-0001 

Take  notice  that  on  May  5, 1999, 
Avista  Corporation,  tendered  for  filing 


with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  unexecuted  Service  Agreements 
and  Certificates  of  Conoirrence  under 
Avista  Corporation's  FERC  Electric 
Tariff  First  Revised  Volimie  No.  10,  with 
Idaho  Power  Company,  Puget  Soimd 
Energy,  PacificCorp  and  Portiand 
General  Electric. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirements  and 
requests  an  effective  date  of  April  4, 
1999. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER99-2830-0001 

Take  notice  that  on  May  5, 1999, 
Southwest  Power  Pool,  Inc.,  tendered 
for  filing  notice  that  effective  April  1, 
1999,  Southwest  Power  Pool,  Inc.'s 
(SPP)  Service  Agreements  for  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  NP  Energy, 
Inc.  (NP),  effective  date  Jime  1, 1998  and 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  SPP,  are  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  NP. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER99-2831-0001 

Take  notice  that  on  May  5, 1999,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG),  tendered  Service  Agreements 
between  NYSEG  and  Enserch  Energy 
Services  (New  York),  Inc.,  FPL  Energy 
Power  Marketing,  Inc.,  Florida  Power 
and  Light  Company,  and  Cargill-Alliant, 
LLC  (Customer).  These  Service 
Agreements  specify  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  July  9, 1997  and 
effective  on  November  27, 1997,  in 
Docket  No.  ER97-2353-O00. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
April  30, 1999  for  the  Service 
Agreements. 

NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company  and 
Montaup  Electric  Company 

(Docket  No.  ER99-2832-0001 

Take  notice  that  on  May  5, 1999,  New 
England  Power  Company  (NEP)  and 
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Montaup  Electric  Company  (Montaup), 
tendered  for  filing  an  amendment  to 
NEP's  open  access  transmission  tariff, 
New  England  Power  Company,  FERC 
Electric  Tariff,  Original  Volimie  No.  9. 
Further,  pursuant  to  Sections  35.15  and 
131.53  of  the  Commission's  regiUations, 
18  CFR  35.15  &  131.53,  NEP  and 
Montaup  Electric  Company  (Montaup) 
submit  for  filing  Notices  of  Cancellation 
for  certain  NEP  and  Montaup  rate 
schedules,  including  Montaup's  open 
access  transmission  tariff,  Montaup 
Electric  Company,  FERC  Electric  Tariff, 
Original  Volume  No.  7.  These  filings  are 
being  made  in  connection  with  the 
merger  of  NEP's  and  Montaup's 
corporate  parents.  New  England  Electric 
System  and  Eastern  Utilities  Associates, 
respectively,  and  the  subsequent 
consolidation  of  Montaup  and  NEP. 
Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MEP  Pleasant  Hill,  LLC 

[Docket  No.  ER99-2833-Oo6] 

Take  notice  that  on  May  6, 1999,  MEP 
Pleasant  HiU,  LLC  (MEPPH)  and 
UtiliCorp  United  Inc.  (UtiliCorp),  on 
behalf  of  its  Missouri  Public  Service 
(MPS),  operating  division,  jointly 
tendered  for  filing  a  Power  Sales 
Agreement  between  MEPPH  and 
UtiliCorp  (MPS)  dated  February  22, 
1999. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  Yoric  State  Electric  k  Gas 
Corporation,  NGE  Generation,  Inc.  and 
ATS  NY,  LX.C. 

[Docket  No.  ER99-2834-000) 

Take  nodce  that  on  May  6, 1999,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG),  NGE  Generation,  hic.  (NGE 
Gen)  and  AES  NY,  L.L.C.  (AES  NY), 
Jointly  tendered  for  filing  with  the 
Commission  Amendment  No.  1,  to  the 
Interconnection  Agreement  between 
NYSEG  and  AES  NY  and  Amendment 
No.  1,  to  the  Milliken  Operating 
Agreement  between  NYSEG  and  AES 
NY  and  request  for  waivers  and  an 
effective  date  of  the  closing  date  of  the 
divestitxire  of  six  coal-fired  generating 
plants  £rom  NYSEG  and  NGE  Gen  to 
AES  NY. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-2835-000] 

Take  notice  that  on  May  6, 1999,  the 
American  Electric  Power  Service 


Coiporation  (AEPSC),  tendered  for  filing 
executed  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  Agreements 
for  Energy  Transfer  Group,  L.L.C., 
Public  Service  Company  of  Colorado, 
and  Southwestern  Public  Service 
Company,  all  imder  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT).  The  OATT  has 
been  designated  as  FERC  Electric  Tariff 
Original  Volume  No.  4,  effective  July  9, 
1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  April  15, 1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Maine  Power  Company 

[Docket  No.  ER99-283  7-000] 

Take  notice  that  on  May  6, 1999, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Wisvest- 
Connecticut,  LLC.  Service  will  be 
provided  pursuant  to  CMP's  Market- 
Based  Power  Sales  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff,  Original  Volume  No.  4. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Elwood  Energy.  LLC 

[Docket  No.  ER99-283&-000J 

Take  notice  that  on  May  6, 1999, 
Elwood  Energy  LLC  (Elwood),  tendered 
for  filing  its  proposed  Emergency 
Redispatch  "Tariff.  The  tariff  provides  for 
the  dispatch  of  the  Elwood  Generation 
Facility  during  emergencies  by 
Commonwealth  Edison  Company 
(ComEd),  the  utility  with  which  the 
facility  is  interconnected. 

Elwood  requests  that  the  proposed 
tariff  become  efiisctive  on  the 
commercial  operation  date  of  the  first 
unit  of  the  facility  currently  schedided 
for  June  11, 1999,  and  has  therefore 
requested  that  the  Commission  waive  its 
notice  reqiiirements. 

Elwood  has  served  copies  of  the  filing 
on  the  Illinois  Commerce  Commission 
and  ComEd,  the  only  ciistomer  under 
the  proposed  tariff. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2839-0001 

Take  notice  that  on  May  6, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  NRG  Power  Marketing, 
Inc.  (NRG),  under  the  NU  System 
Companies'  Sale  for  Resale  Tariff  No.  7. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  1, 
1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NRG. 

Comment  date:  May  26.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  FirstEnergy  System 

[Docket  No.  ER99-284O-0001 

Take  notice  that  on  May  6, 1999, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Automated  Power  Exchange  and 
Ameren  Services  Company,  the 
Transmission  Customers.  Services  are 
being  provided  under  FirstEnergy 
System's  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000. 

The  proposed  effective  dates  under 
the  Service  Agreements  are  April  26. 
1999  and  May  1, 1999  respectively,  for 
the  above  mentioned  Service 
Agreements  in  this  filing. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  FirstEnergy  System 

[Docket  No.  E:R99-2841-000) 

Take  notice  that  on  May  6, 1999, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  for  Ameren  Services  Company 
and  Automated  Power  Exchange  (the 
Transmission  Customers).  Services  are 
being  provided  imder  FirstEnergy 
System's  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-41 2-000. 

The  proposed  effective  dates  under 
the  Service  Agreements  are  May  1, 1999 
and  April  26, 1999,  respectively. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2842-000J 

Take  notice  that  on  May  6, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company  and 
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Holyoke  Water  Power  Company, 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  tlie  Commission's 
Regulations,  a  rate  schedule  change  for 
the  sales  of  electric  energy  to  Mansfield 
Mimicipal  Electric  Department 
(Mansfield). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Mansfield. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  7, 1999. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Company 

[Docket  No  ER99-2843-000] 

Take  notice  that  on  May  6, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  an 
Interconnection  Agreement  with 
Elwood  Energy,  LLC  (Elwood). 

ComED  requests  an  effective  date  of 
April  23, 1999  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Elwood  and  the  Illinois 
Commerce  Commission. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER99-2844-000} 

Take  notice  that  on  May  6,  1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  CLECO  Corporation 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 

NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  April  7, 
1999. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER99-2 84 5-000] 

Take  notice  that  on  May  5, 1999, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  tendered  for 
filing  a  Service  Agreement  between 
Orange  and  Rockland  and  KeySpan 
Ravenswood,  Inc.,  (Customer).  "This 
Service  Agreement  specifies  that  the 


Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  Orange  and  Rockland 
Open  Transmission  Tariff  filed  on  July 
9,  1996  in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
April  5, 1999,  for  the  Service 
Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  May  29, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER99-2846-000] 

Take  notice  that  on  May  6, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
CLECO  Corporation  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  Effective  on  April  7, 
1999. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2848-0001 

Take  notice  that  on  May  5^  1999, 
Cinergy  Services,  Inc.,  as  agent  for  and 
on  behalf  of  its  Operating  Companies, 
The  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy,  Inc.  (the  Cinergy 
Operating  Companies),  tendered  for 
filing  a  Rate  Schedule  for  Resale, 
Assignment  or  Transfer  of  Transmission 
Rights  and  Ancillary  Services  (Rate 
Schedule)  and  form  of  Service 
Agreement.  The  Rate  Schedule  will 
allow  the  Cinergy  Operating  Companies 
to  resell  its  transmission  service  and 
ancillary  service  rights  on  The  Cinergy 
Operating  Companies'  own  system  and 
third-party  systems  in  accordance  with 
Order  Nos.  888  and  888-A, 

The  Cinergy  Operating  Companies 
have  requested  an  effective  date  of  May 
6, 1999,  for  the  Cinergy  Operating 
Companies'  Rate  Schedule. 

Copies  of  this  filing  have  been  served 
on  the  public  utility  conmiissions  of 
Indiana,  Ohio  and  Kentucky. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2849-O00] 

Take  notice  that  on  May  6, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  657,  666 
Grand  Avenue,  28th  Floor,  Des  Moines, 
Iowa  50303,  tendered  for  filing  a 
Facilities  Agreement  and  an 
Interconnection  Agreement,  both  dated 
April  2, 1999  and  entered  into  by 
MidAmerican  with  Cordova  Energy 
Company  LLC  (CEC).  CEC  is  an  affiliate 
of  MidAmerican. 

MidAmerican  states  that  the  Facilities 
Agreement  provides  for  the  construction 
of,  and  a  contribution-in-aid  of 
construction  by  CEC  for,  two 
transmission  line  taps  and  substation 
facilities  as  additions  to  MidAmerican's 
transmission  system  to  permit  the 
physical  interconnection  to  the 
MidAmerican  transmission  system  of  a 
gas-fired,  combined  cycle  imit  electric 
generating  plant  (Plant)  that  CEC 
proposes  to  build  in  Rock  Island  County 
Illinois.  MidAmerican  states  that  the 
Interconnection  Agreement  authorizes 
CEC  to  connect  the  Plant  and  its 
adjacent  substation  to  the  MidAmerican 
transmission  system. 

Copies  of  the  filing  were  served  on 
CEC,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric  Co;  and 
Kentucky  Utilities  Company 

[Docket  No.  ER99-285O-000J 

Take  notice  tbat  on  May  5, 1999, 
Louisville  Gas  and  Electric/Kentucky 
Utilities  Company  (LG&E/KU)  tendered 
for  filing  a  proposed  revision  to 
Attachment  C,  Methodology  to  Assess 
Transmission  Capability,  of  LG&E/KU's 
(LG&E  Operating  Companies  LOC's 
Open  Access  Transmission  Tariff. 
Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2851-000] 

Take  notice  that  on  May  5, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire  (together  the  NU 
System  Companies),  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 


Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Citizens  Lehman  Power  Sales. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Citizens  Lehman 
Power  Sales. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  5, 1999. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Arizona  Public  Service  Company 

[Docket  No.  ER99-2852-O00J 

Take  notice  that  on  May  5, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  revised  charges  to  an 
existing  transmission  agreement  with 
Arizona  Electric  Cooperative,  Inc. 
(AEPCO). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  AEPCO. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Eastern  Edison  Company 

[Docket  No.  ER99-2853-000] 

Take  notice  that  on  May  6, 1999, 
Eastern  Edison  Company  (EECO), 
tendered  for  filing  an  executed 
Interconnection  Agreement  between 
itself  and  Browning  Ferris  Gas  Services, 
Incorporated.  (BFGSI).  The 
Interccmnection  Agreement  establishes 
the  requirements,  terms  and  conditions 
for  EECO  to  complete  system  upgrades 
which  will  enable  BFGSI  to  operate  in 
parallel  with  the  EECO  electrical  system 
for  additional  generator  imits. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Entergy  Services,  Inc. 

[Docket  No.  ER99-2854-000] 

Take  notice  that  on  May  6, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Entergy  Arkansas, 
Inc.,  Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  and  Entergy  New  Orleans,  Inc. 
(collectively,  the  Entergy  Operating 
Companies),  tendered  for  filing  its  1999 
annual  rate  redetermination  update 
(Update)  in  accordance  with  the  Open 
Access  Transmission  Tariff  filed  in 
compliance  with  FERC  Order  No.  888  in 
Docket  No.  OA96-158-000.  Entergy 
Services  states  that  the  Update 
redetermines  the  formula  rate  in 
accordance  with  the  annual  rate 
redetermination  provisions  of  Appendix 
1  to  Attachment  H  and  Appendix  A  to 
Schedule  7. 
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Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  MEP  Pleasant  Hill,  LLC 

[Docket  No.  ER99-2858-0001 

Take  notice  that  on  May  6, 1999,  MEP 
Pleasant  Hill,  LLC,  and  indirect  wholly 
owned  subsidiary  of  UtiliCorp  United 
Inc.,  tendered  for  filing  a  rate  schedule 
to  engage  in  sales'at  market-based  rates. 
MEP  Pleasant  Hill,  LLC  included  in  its 
filing  a  proposed  code  of  conduct. 

Comment  date:  May  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Denver  City  Energy  Associates,  L.P. 

[Docket  No.  ER99-2922-0001 

Take  notice  that  on  May  4, 1999, 
Denver  City  Energy  Associates,  L.P., 
tendered  for  filing  a  Test  Energy  Sales 
Agreement  with  Golden  Spread  Electric 
Cooperative,  Inc.,  providing  for  sales  of 
test  energy  generated  at  the  Mustang 
Station  (the  test  energy  agreement) 
under  construction  near  Denver  City, 
Texas  (the  facility). 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergen, 
Secretary. 
[PR  Doc.  99-12850  Filed  5-20-99;  8:45  am] 
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ENVIRONMETfTAL  PROTECTION 
AGENCY 

[FRL-6348-15I 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  "National 
Recycling  and  Emissions  Reduction 
Program" 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
"National  Recycling  and  Emissions 
Reduction  Program,"  EPA  ICR  Number 
1626.07,  OMB  Control  Number:  2060- 
0256,  expiration  date — ^June  30, 1999. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  20,  1999. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  attention 
of  Air  Docket  No.  A-92-01  VIII.J; 
Environmental  Protection  Agency;  401 
M  Street  (6205J),  S.W.;  Washington,  D.C. 
20460.  Materials  relevant  to  this 
proposed  rulemaking  are  contained  in 
Air  and  Radiation  Docket  No.  A-92-01 
Vin.J.  This  docket  is  located  in  Room 
M-1500;  Waterside  Mall  (Ground 
Floor);  U.S.  Environmental  Protection 
Agency;  401  M  Street,  S.W.; 
Washington,  D.C.  20460.  Dockets  may 
be  inspected  Monday  through  Friday 
from  8:30  a.m.  to  5:30  p.m.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Banks;  Stratospheric  Protection 
Division;  U.S.  EPA  (6205J);  401  M 
Street,  S.W.;  Washington,  D.C.  20460; 
Phone:  (202)  564-9870;  Facsimile:  (202) 
565-2096.  For  questions  only,  you  may 
use  the  electronic  address 
banks.julius@epa.gov.  All  comments 
must  be  sent  to  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  refiigeration 
and  air-conditioning  service  and  repair 
shops;  plumbing,  heating,  and  air- 
conditioning  contractors;  refiigerated 
transport  service  dealers;  scrap  meial 
recyclers;  automobile  dismanUers  and 
recyclers.  Additional  entities  affected 
include  Clean  Air  Act  section  608 
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technician  certification  programs, 
equipment  certification  programs, 
refrigerant  wliolesalers  and  reclaimers, 
and  other  establishments  that  perform 
refrigerant  removal,  service,  and/or 
disposal. 

Title:  "National  Recycling  and 
Emissions  Reduction  Program"  (OMB 
Control  No.  2060-0256;  EPA  ICR  No. 
1626.07)  expiring  6/30/99. 

Abstract:  in  1993,  EPA  promulgated 
regulations  under  section  608  of  Uie 
Clean  Air  Act  Amendments  of  1990  for 
the  recycling  of  ozone  depleting 
refrigerants,  specifically 
chlorofluorocarbons  (CFCs)  and 
hydrofluorocaibons  (HCFGs),  in  air- 
conditioning  and  refrigeration 
equipment.  These  regulations  were 
published  on  May  14, 1993  (58  FR 
28660)  and  codified  in  40  CFR  subpart 
F  (section  82.150  et  seq.).  Section  608 
also  establishes  self-effectuating 
prohibitions  on  the  knowing  venting, 
release,  or  disposal  of  any  substitute 
substance  for  ozone-depleting 
refrigerants  during  the  maintenance, 
service,  repair,  and  disposal  of  any 
device  which  contains  and  uses  any 
substitute  refrigerant  for  household  or 
commercial  purposes.  Substitutes  may 
be  exempt  from  this  prohibition  if  EPA 
determines  that  venting,  releasing,  or 
disposing  of  such  substances  does  not 
pose  a  threat  to  the  environment. 
Substitutes  for  CFCs  and  HCFC's  are 
included  in  recordkeeping  requirements 
which  will  not  lead  to  additional 
burden  hours  on  affected  entities.  The 
reasons  for  collection  of  the 
information;  its  intended  use;  and 
whether  the  requirements  are 
mandatory,  voluntary,  or  required  to 
obtain  a  benefit  are  described  below.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  Control 
Number.  The  OMB  Control  Nxmibers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  annual  burden  is  reported  in  this 
Notice  by  annual  respondent  bxirden. 
This  estimate  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able  - 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Additional  biu-den  hours  associated 
with  the  implementation  of  this  notice 
are  avoided  due  to  the  marketplace 
balance  that  will  occur  as  ozone- 
depleting  substances  are  phased  out  and 
replaced  by  substitutes;  therefore,  this 
ICR  renewal  does  not  include  any 
burden  for  third-party  or  public 
disclosiu^s  that  were  not  previously 
reviewed  and  approved  by  OMB.  The 
annual  biuden  hours  for  this  collection 
of  information  are  estimated  as  follows: 
16  hours  for  two  equipment  testing 
organizations;  1,125  hours  for  an 
estimated  2,250  service  establishments 
that  will  change  ownership  or  enter  the 
market;  12.5  hours  for  an  estimated  25 
disposal  establishments  that  change 
ownership  or  enter  the  market;  10,000 
hours  for  the  maintenance  of  copies  of 
signed  statements  by  an  estimated  500 
disposal  establishments;  40  hours  for 
certification  of  an  estimated  20 
refrigerant  reclaimers  that  change 
ownership  or  enter  the  market;  400 


hours  for  reclaimer  reporting  from  an 
estimated  80  respondents;  40,000  hours 
for  an  estimated  5,000  refrigerant 
wholesalers  to  maintain  records  of 
refrigerant  sales  transactions;  300  hours 
for  an  estimated  10  technician 
certification  programs  applying  for  first- 
time  approval;  1,600  hours  for  100 
technician  certification  programs  to 
maintain  records;  96,000  hoius  for  an 
estimated  330,000  technicians  acquiring 
certification  and  maintaining 
certification  cards;  268,500  hours  for  an 
estimated  2,003,850  owners  of 
refrigeration  and  air-conditioning 
equipment  to  maintain  records  on 
refrigerant  and  equipment;  and  990 
hours  for  an  estimated  210  owners  of 
industrial  process  refrigeration 
equipment. 

Dated:  May  7, 1999. 
Julius  Banks, 

Stratospheric  Protection  Division,  OAR. 
[FR  Doc.  99-12941  Filed  5-20-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION  . 
AGENCY 

[FRL-047-7] 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Emission  Defect 
Information  Reports  and  Voluntary 
Emissions  Recall  Reports  for  On- 
Higfiway,  Ught-Duty  Motor  Vehicles 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Emission  Defect  Information  and 
Voluntary  Emissions  Recall  Reports  for 
On-Highway,  Light-Duty  Motor  Vehicles 
(OMB  #  2060-0048,  EPA  #  282.08, 
approved  through  7/31/99).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  20, 1999. 
ADDRESSES:  Vehicle  Programs  & 
Compliance  Division  (6405J),  401  M 
Street,  SW,  Washington,  DC  20460. 
Interested  persons  may  request  a  copy  of 
the  ICR,  without  charge,  by  writing, 
faxing,  or  phoning  the  contact  person 
below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Albrink,  Office  of  Mobile  Sources, 
Vehicle  Programs  &  Compliance 
Division,  (202)  564-8997,  (202)  565- 
2057  (fax).  E-mail  address: 
albrink.8teve@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentiaUy  affected  by 
this  action  are  manufacturers  of  on- 
highwray  light-duty  vehicles  and  light- 
duty  trucks. 

Title:  Emission  Defect  Information 
and  Volimtary  Emissions  Recall  Reports 
(OMB  #2060-0048,  EPA  ICR  #  282.08, 
approved  through  7/31/99.) 

Abstract:  Some  manufacturers  of 
motor  vehicles  are  required  to  submit 
two  different  reports  under  40  CFR  part 
85.  These  reports  are  only  required 
where  certain  conditions  involving 
emission  defects  or  voluntary  recalls 
occiu. 

The  "defect  information  report"  (DIR) 
contains  data  regarding  the  class  or 
engine  family  and  number  of  vehicles 
on  which  a  defect  has  been  found,  and 
a  description  of  the  defect  and  its  effects 
on  vehicle  performance  and  emissions. 
The  Agency  uses  the  DIR  to  help 
identify  emission-related  defects  or 
classes  of  vehicles  which  may  not 
comply  with  federal  emissions 
standards. 

The  "volimtary  emission  recall" 
(VER)  report  contains  data  on  volimtary 
recall  campaigns  conducted  by 
manufacturers,  including  the 
procedures  used  by  the  manufacturers 
to  conduct  voluntary  recall  campaigns, 
the  identification  of  vehicles  or  engines 
affected  by  the  campaign,  and  the  repair 
to  be  completed  on  recalled  vehicles; 
progress  or  quarterly  updates  of  the  VER 
reports  track  the  number  of  vehicles 
repaired.  The  Agency  uses  the  VER 
report  and  progress  reports  to  ensiue 
that  manufacturers  are  following 
acceptable  procedures  when  conducting 
recalls  and  to  track  the  progress  and 
effectiveness  of  voluntary  recall 
campaigns.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  Agency 
projects  the  cost  to  the  public  of  this  ICR 
is  estimated  to  be  1256  hours  and 
$85,007.  A  respondent's  burden  for  a 
defect  information  report  is  estimated  to 
be  14  hours  per  report.  The  estimated 
frequency  per  respondent  is  expected  to 
average  5.1  responses  per  year.  It  is 
estimated  that  there  will  be  an  average 
of  12  respondents  submitting  defect 
information  reports  per  year. 

A  respondent's  burden  for  a  voluntary 
emissions  recall  report  and  the  follow- 
up  progress  reports  is  estimated  to  be 
3.5  hours  and  14  hours,  respectively, 
per  volimtary  emissions  recall  report. 
The  estimated  frequency  per  respondent 
is  expected  to  average  3.8  voluntary 
recall  reports  per  year.  It  is  estimated 
that  there  will  be  an  average  of  6 
respondents  submitting  voluntary 
emissions  recall  reports  per  year. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  training  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  searching  data  sources; 
completing  and  reviewing  the  collection 
of  information;  and  transmitting  or 
otherwise  disclosing  the  information. 

Dated:  May  13, 1999. 

Robert  O.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  99-12944  Filed  5-20-99;  8:45  am) 

BILLINO  CODE  66aO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-7] 

Environmental  Impact  Statementa; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iniormation  (202) 
564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  10, 1999  Through  May  14, 

1999 
Pursuant  to  40  CFR  1506.9 
EIS  No.  990157,  DRAFT  EIS.  BLM,  WY, 
South  Baggs  Natural  Gas  Development 
Area,  Proposal  to  Drill  and  Develop 
50  Natural  Gas  Wells,  Application  for 
Permit  to  Drill  and  COE  Section  404 
Permit,  Carbon  County,  WY,  Due:  July 
21, 1999,  Contact:  Lany  Jackson  (307) 
328^231. 
EIS  No.  990158,  DRAFT  EIS,  AFS,  UT, 
Pretty  Tree  Bench  Vegetation  Project, 
Implementation,  Dixie  National 
Forest,  Escalante  Ranger  District, 
Garfield  County,  UT,  Due:  July  06, 
1999,  Contact:  Kevin  Schulkoski  (435) 
826-5400. 
EIS  No.  990159,  DRAFT  EIS,  AFS,  MT. 
Nevada/Dalton  Project, 
Implementation  of  Fire  Treatment, 
Timber  Harvest,  Travel  Management 
of  Road,  Helena  National  Forest, 
Lincoln  Ranger  District,  Lewis  &  Clark 
and  Powell  Counties,  MT,  Due:  July 
06,  1999,  Contact:  Thomas  J. 
Andersen  (406)  449-5201  ext.  277. 
EIS  No.  990160.  DRAFT  EIS,  FHW,  MD, 
Middle  River  Employment  Center 
Access  Study,  Transportation 
Improvements,  NPDES  and  COE 
Section  404  Permit,  Baltimore  County, 
MD,  Due:  July  16, 1999,  Contact:  Ms. 
Mary  Huie  (410)  962-4342  ext.  148. 
EIS  No.  990161,  DRAFT  EIS,  FHW,  NY. 
Miller  Highway  Project,  Relocation  of 
Miller  Highway  between  West  59th 
Street  to  West  72nd  Streets  on  the 
Upper  West  Side  of  Manhattan,  (P.I.N. 
103.37),  Funding  and  COE  Section 
404  Permit,  New  York  County,  NY, 
Due:  July  06, 1999,  Contact:  Jim 
Brown  (212)  465-5000. 
EIS  No.  990162,  DRAFT  EIS,  USN,  GU. 
Surplus  Navy  Property  Identified  in 
the  Guam  Land  Use  Plan  (GLUP  '94) 
for  Disposal  and  Reuse, 
Implementation.  GU.  Due:  July  06. 
1999,  Contact:  Gerald  Gibbons  (808) 
471-9338. 
EIS  No.  990163.  DRAFT  EIS.  BLM,  CA. 
Soledad  Canyon  Sand  and  Gravel 
Mining  Project,  Proposal  to  Mine, 
Produce  and  Sell  Sand  and  Gravel, 
Private  Owned  and  Federally  Owned 
Lands,  Transit  Mixed  Concrete,  Los 
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Angeles  County,  CA,  Due:  July  06, 
1999,  Contact:  Ms.  Elena  Nfisquez 
(760) 251-4804. 

EIS  No.  990164,  FINAL  EIS.  TVA.  TN, 
GA,  TN,  Peaking  Capacity  Additions, 
Construction  and  Operation  of 
Natural  Gas-Fired  Combustion 
Turbines,  NPDES  and  COE  Section 
404  Permits;  Three  Sites  Proposed: 
Colbert  Fossil  Plant,  Colbert  County. 
AL,  Gallatin  Fossil  Plant,  Sumner 
County,  TN  and  Johnson ville  Fossil 
Plant,  Humphreys  Coimty,  TN,  Due: 
June  21, 1999,  Contact:  Gregory  L. 
Askew  (423)  632-6418. 

EIS  No.  990165,  FINAL  SUPPLEMENT, 
SFW,  WA,  Plum  Creek  Timber  Sale, 
Issuance  of  a  Permit  to  Allow 
Incidental  Take  and  Habitat 
Conservation  Plan  (HCP)  for 
Threatened  and  Endangered  Species, 
Implementation,  Updated  Information 
on  the  Proposed  Exchange  of  Private 
and  Federal  Lands  Eastern  and 
Western  Cascade  Provinces  in  the 
Cascade  Mountains,  King  and  Kittitas 
Counties,  WA,  Due:  Jime  21, 1999, 
Contact:  William  O.  Vogel  (360)  753- 
9440. 

EIS  No.  990166,  FINAL  EIS,  FAA, 
ADOPTION— Colorado  Airspace 
Initiative,  ModiKcations  to  the 
National  Airspace  System,  such  as  the 
F-16  Aircraft  and  Aircrews  of  the 
140th  Wing  of  the  Colorado  Air 
National  Guard,  also  existing  Military 
Operations  Area  (MOAs)  and  Military 
Training  Routes  (MTRs),  CO.  NM,  KS. 
NB  and  WY,  Due:  June  21,  1999, 
Contact:  Elizabeth  GafBn  (202)  267- 
7899. 

The  U.S.  Department  of 
Transportation's.  Federal  Aviation 
Administration  (FAA)  has  adopted  the 
United  States  Air  Force's,  Air  National 
Guard  FEIS  #970325  filed  8-15-97.  FAA 
was  not  a  Cooperating  Agency  for  the 
above  final  EIS.  Recirculating  of  the 
dociunent  is  necessary  under  §  1506.3(b) 
of  the  Council  on  Environmental 
Quality  Regulations. 

Amended  Notices  EIS  No.  990143, 
DRAFT  EIS,  TPT,  CA,  Presidio  of  San 
Francisco  General  Management  Plan, 
Implementation,  New  Development 
and  Uses  wdthin  the  Letterman 
Complex,  Golden  Gate  National 
Recreation  Area,  City  and  County  of 
San  Francisco,  CA,  Due:  June  26, 
1999,  Contact:  John  Pelka  (415)  561- 
5300. 

Published  FR-04-30-99— Correction  to 
Due  Date. 


Dated:  May  18, 1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  the  Federal  Activities. 
[FR  Doc.  99-12958  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  SSeO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  26, 1999  Through  April 
30, 1999  piu^uant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  9, 1999  (64  FR  17362). 

Draft  EISs 

ERP  No.  D-BLM-A992 17-00  Rating 
E02,  Programmatic  ElS-Siuface 
Management  Regulations  for  Locatable 
Mineral  Operations,  (43  CFR  part  3809), 
Public  Land. 

Summary:  EPA  expressed 
environmental  objections  regarding 
environmental  performance  standards 
and  goals;  bonding,  reclamation  and 
monitoring  plans;  and  implementing  of 
the  definition  of  unnecessary  and  undue 
degradation.  EPA  also  commented  on 
state  government  coordination,  most 
appropriate  technology  and  practices, 
and  protections  for  riparian  areas.  EPA 
requested  that  these  issues  be  addressed 
in  the  final  EIS  and  proposed  rule. 

ERP  No.  D-COE-E39046-00  Rating 
EC2,  Apalachicola-Chattahochee-Flint 
(AFC)  River  Basin  Water  Allocation, 
Allocation  Formula  Approval,  FL  and 
GA. 

Summary:  EPA  expressed 
environmental  concern  that  the  Draft 
EIS  may  not  adequately  assess  the 
impacts  of  the  water  allocation 
formulas.  EPA  recommended  that 
comprehensive  river  basin  water  quality 
models  be  developed  to  predict  impacts 
to  indigenous  fish  and  aquatic  life, 
water  quality,  consumptive  uses, 
groundwater  and  recreation  for  the 
affected  reservoirs  and  rivers  within 
each  basin.  EPA  also  reconmiended  that 
a  baseline  be  established  that  would 
define  the  water  needs  for  the  river 
basins  to  function  in  an  acceptable 


manner  and  that  would  delineate  the 
limit  for  maximimi  water  withdrawals. 

ERP  No.  I>-COE-E39047-AL  Rating 
EC2,  Jackson  Port  Project,  Proposal  for 
the  Public  Port  Facilities  on  the 
Tombigbee  River,  City  of  Jackson,  Clark 
Coimty,  AL. 

Summary:  EPA  expressed  concerns 
over  the  potential  impacts  to  the  federal 
portion  of  this  project,  i.e.,  the  spur 
canal.  In  regard  to  the  City  of  Jackson's 
planned  phased  development,  which 
will  convert  important  bottom  land 
hardwood  habit  to  commercial  property, 
EPA  expressed  objections  and  requested 
additional  information. 

ERP  No.  D-COE-L3201Q-OR  Rating 
EC2,  Columbia  and  Lower  Willamette 
River  Federal  Navigation  Channel, 
Improvement  Channel  Deepening,  OR 
andWA. 

Summary:  EPA  expressed  concern 
regarding  the  lack  of  information  on 
upland  and  instream  dredged  disposal 
sites;  impacts  of  the  new  channel  and 
sediment  regimes  in  the  Columbia  and 
Willamette  Riversr  cumulative  impacts 
from  past,  present  and  future  activities 
in  the  project  area;  the  absence  of  firm 
commitments  to  implement  and  follow 
through  on  the  referenced  proposed 
Ecosystem  Restoration  measures;  and 
the  relationship  between  the  proposed 
dredging  activities  and  the  future 
decision  on  whether  to  draw  down  the 
John  Day  Reservoir  and  selected  dams 
on  the  Lower  Snake  River. 

ERP  No.  D-FHW-K50013-00  Rating 
EC2,  US  93  Hoover  Dam  Bypass  Project, 
Construction  of  a  New  Bridge  and 
Highway,  Funding,  Right-of-Way 
Easement,  US  Coast  Guard,  NPDES  and 
COE  Section  404  Permits,  Federal 
Lands — Lake  Mead  National  Recreation 
Area  and  Hoover  Dam  Reservation, 
Clark  County,  NV  and  Mohave  County, 
AZ. 

Summary:  EPA  expressed  concerns 
regarding  omiulative  effects,  indirect 
impacts  (particularly  regarding  utility 
relocations),  excavation,  erosion  and 
runoff  impacts,  hazardous  materials 
impacts  and  recreational  impacts. 

ERP  No.  D-FrA-L40210-WA  Rating 
EC2,  Central  Link  light  Rail  Transmit 
Project,  (Sound  Transit)  Construct  and 
Operate  an  Electric  Rail  Transit  System, 
Fimding  and  COE  Section  10  and  404 
Permits  in  the  Cities  of  Seattle,  Sea  Tac 
and  Tuckwila,  King  Cotmty,  WA. 

Summary:  EPA's  concerns  relate  to 
the  lack  of  evaluation  of  options  to 
oftseX.  impacts  to  salmon,  ecosystems, 
and  neighborhoods;  the  need  to  expand 
the  cimiulative  effiects  analysis;  and  the 
need  to  have  clearly  defined  mitigation 
measures  in  the  EIS. 

ERP  No.  D-IBR-K39056-CA  Rating 
EC2,  Contra  Loma  Reservoir  Project, 
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Future  Use  and  Operation  of  Contra 
Costa  Water  District,  COE  Section  404 
Permit,  Contra  Costa  County,  CA. 

Summary:  EPA  expressea  concerns 
over  the  proposed  action's  ability  to 
safeguard  the  drinking  water  supply. 
EPA  believes  that  additional 
information  concerning  the  quality  of 
the  water  and  a  more  complete  analysis 
of  the  alternatives  is  necessary  to  fully 
assess  the  potential  environmental  and 
public  health  impacts. 

ERP  No.  DB-COE-E32022-NC  Rating 
EOl,  Manteo  (Shallowbag)  Bay  Project, 
Enlarging  and  Deepening  Basin  at 
Wanchese,  Dare  County,  NC. 

Summary:  EPA  expressed 
environmental  objections  to  the 
construction  of  the  proposed  jetty 
system  for  Oregon  Inlet,  and  urged  the 
Corps  to  consider  a  "dredging-only" 
alternative  as  means  to  meet  the 
navigation  expectations  of  local 
interests. 

ERP  No.  DS-FHW-K40157-CA  Rating 
E02,  CA-1  Improvement,  Carmel  River 
Bridge  to  CA-1 /Pacific  Grove  (Route  68) 
Interchange,  Updated  and  Additional 
Information,  Fimding  and  COE  Section 
404  Permit,  Monterey  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  due  to  adverse 
impacts  to  wetlands  and  other 
jurisdictional  waters  of  the  United 
States,  which  are  subject  to  regulatory 
provisions  of  Section  404  of  the  Clean 
Water  Act  as  well  as  potential  impacts 
to  the  Monterey  Pine  Forest. 

Final  EISs 

ERP  No.  F-BLM-K65205-CA, 
Telephone  Flat  Geothermal  Power  Plant 
within  the  Glass  Mountain  Known 
Geothermal  Resource  Area, 
Construction,  Operation  and 
Decommissioning  of  a  48  megawatt 
(MW)  Geothermal  Plant,  Modoc 
National  Forest,  Siskiyou  County,  CA. 

Summary:  EPA  expressed  continuing 
concerns  regarding  the  projects  purpose 
and  need,  inconsistency  with  prior 
NEPA  analysis,  significant  unmitigable 
impacts  to  Native  American  traditional 
cultural  values,  cumulative  impacts 
from  additional  development,  NEPA 
segmentation,  and  prior  agreements 
between  Bonneville  Power 
Administration  and  CalEnergy  that  may 
prejudice  the  Record  of  Decision.  EPA 
requested  that  the  Record  of  Decision 
not  be  issued  until  these  issues  are 
resolved. 

,     ERP  No.  F-CGI>-K50012-CA,  CA-92/ 
San  Mateo  Hayward  Bridge, 
Improvements  to  the  East  Approach  and 
the  Trestle  Portion  of  the  bridge.  Coast 
Guard  Bridge  Permit  and  COE  Section 
404  Permit,  Alameda  and  San  Mateo 
Coimties,  CA. 


Summary:  EPA  does  not  believe  its 
previously  expressed  concerns  were 
adequately  addressed  and  in  particular 
that  the  92/880  Interchange  project  was 
not  included  in  the  analysis. 

ERP  No.  F-COE-F35045-MN,  Duluth- 
Superior  Harbor  Phase  11,  Dredge 
Material  Management  Plan,  Cities  of 
Duluth,  St.  Louis  Coimty,  MN  and 
Douglas  Coimty,  WL 

Summary:  The  Final  EIS  adequately 
addressed  most  issues  raised  previously 
by  EPA.  However,  EPA  continues  to  be 
concerned  that  the  sediment  quality 
evaluation  analysis  was  completed  only 
for  Hearding  Island  Hole.  EPA  requested 
that  before  any  other  deep  holes  are 
used  for  disposal,  they  should  also  be 
assessed. 

ERP  No.  F-COE-F36161-IL, 
Chicagoland  Underflow  Plan,  McCook 
Reservoir  Construction  and  Operation 
for  Temporary  Retention  of  Floodwaters 
in  Metropolitan  Chicago, 
Implementation,  Cook  Coimty,  IL. 

Summary:  The  Final  EIS  adequately 
responded  to  most  issues  raised  by  EPA. 
However,  EPA  continues  to  be 
concerned  that  no  information  was 
provided  regarding  operation  and 
maintenance  of  the  pumps  aroimd  the 
reservoir  installed  to  protect  the 
surrounding  groundwater. 

ERP  No.  F-COE-K39052-CA, 
Hamilton  Wetland  Restoration  Project, 
Tidal  Salt  Marsh  Habitat,  Alameda 
Coimty,  CA. 

Summary:  EPA  is  pleased  with  the 
selection  of  Alternative  5,  which  would 
support  a  diversity  of  important  wetland 
habitat  types  and  expressed  no  objection 
to  the  proposed  action. 

ERP  No.  F-COE-L03008-AK, 
Beaufort  Sea  Oil  and  Gas  Development 
Northstar  Project,  Implementation, 
NPDES  Permit,  Sea  Island,  Alaskan 
Beaufort  Sea.  Offshore  Marine 
Environment  .and  Onshore  Northslope 
of  Alaskan  Coastal  Plain,  AK. 

Summary:  The  final  EIS  adequately 
addressed  EPA  concerns  related  to  oil 
spill  prevention  and  response  issues 
and  the  manner  in  which  issues  and 
concerns  of  the  Inupiat  Eskimo  have 
been  integrated  into  the  NEPA  process. 
However,  EPA  indicated  that  the 
analysis  of  double-walled  pipeline 
technology  should  continue  to  be 
pursued  and  that  this  technology  should 
be  evaluated  on  a  case-by-case  basis  for 
all  subsequent  off-shore  development 
projects  in  the  Beaufort  Sea. 

ERP  No.  F-FHW-E40755-NC,  US  70 
Improvements  Project,  1-40  to  the 
Intersection  of  US  70  and  US  70 
Business,  Funding  and  COE  Section  404 
Permit,  Wake  and  Johnston  Counties, 
NC. 


Summary:  In  general  FHWA  satisfied 
EPA's  concerns  raised  at  the  DEIS  stage. 
EPA's  remaining  environmental 
concerns  are  for  maintenance  of  surface 
water  quality  for  the  endangered  dwarf- 
wedged  mussel  present  in  the  Swifl 
Creek  drainage  area  which  will  be 
subject  to  Multiple  highway  projects  in 
the  foreseeable  fiiture.  Also,  a  likely 
shortfall  is  noted  in  wetlands  loss 
mitigation. 

ERP  No.  F-IBR-K3902ft-NV,  ClaA 
County  Wetlands  Park  Master  Plan, 
Construction  and  Operation,  Erosion 
Control  Structures  in  Las  Vegas  Wash, 
COE  Section  404  Permit.  Ri^t-of-Way 
Permit  and  Endangered  Species  Act 
Section  4,  Clark  County,  NV. 

Summary:  EPA  commend  the 
Bureau's  efforts  to  implement  a 
thoughtful  Wetlands  Park  Plan  which 
considers  both  local  community  and 
environmental  concerns.  EPA  has  no 
object  to  the  action  as  proposed. 

ERP  No.  F-USA-F11036-IN,  Newport 
Chemical  Depot,  Construction  and 
Operation.  Pilot  Testing  of 
Neutralization/Supercritical  Water 
Oxidation  of  VX  Agent,  Vermillion 
County,  IN. 

Summary:  EPA's  previous  objections 
have  been  resolved  by  the  inclusion  of 
the  requested  information.  Therefore, 
EPA  has  no  objection  to  the  proposed 
action. 

ERP  No.  FA-NOA-K90020-CA, 
Coastal  Pelagic  Species  Fishery 
Management  Plan  Amendment  8, 
(Formerly  Known  as  Northern  Anchovy 
Fishery  Management  Plan),  Approval 
and  Implementation,  WA,  CA  and  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FS-TVA-E07013-TN, 
Kingston  Fossil  Plant  Alternative  Coal 
Receiving  Systems,  New  Rail  Spur 
Construction  near  the  Cities  of  Kingston 
and  Harriman,  Roane  County,  TN. 

Summary:  EPA  commented  favorably 
on  TVA's  proposal  to  use  a  source  of 
cleaner  (low  sulfur)  coal.  However, 
there  are  longer  coal  delivery  distances 
(and  attendant  air  emissions)  and  train 
lengths  associated  with  such  sources  as 
well  as  some  additional  noise  fit)m  such 
deliveries  and  froTa  coal  handling, 
crushing  and  blending  operation. 

ERP  No.  F1-FHW-G40140-TX,  Grand 
Parkway  Segment  (TX-99)  Volimie  IV, 
Segment  1-2,  Improvement  Project  from 
TX-225  to  I-IO  (East),  Funding,  COE 
Section  404  Permit  and  Right-of-Way 
Grant,  Harris  and  Chamber  Counties, 
TX. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
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be  satisfactory.  No  fonnal  comment 
lettOT  was  sent  to  the  preparing  agency. 

Other 

ERP  No.  LD-USA-L11032-AK  Rating 
E02,  Alaska  Army  Lands  Withdrawal 
Renewal  for  Fort  Wainwright  and  Fort 
Greely  West  Training  Area,  Approval  of 
Permits  and  Licenses,  City  of  Fairbanks, 
City  of  North  Pole  and  City  of  Delta 
Junction.  North  Star  Borough,  AK. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project  on  the  basis  of  a 
restricted  range  of  alternatives  and  the 
potential  environmental  impacts.  EPA 
requested  more  information  on  existing 
environmental  conditions,  more  site- 
specific  evaluation  of  direct  and 
cumulative  impacts,  and  a  consideration 
of  additional  renewal  periods. 

Dated:  May  18, 1999. 
William  D.  Dickeraon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  99-12959  Filed  5-20-99;  8:45  am] 
BHXMG  CODE  6660-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6347-8] 

National  Drinking  Water  Advisory 
Council  Sntall  Systems  Implementation 
Woridng  Group;  Notice  of  Conference 
Call 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Under  section  10(a)(2)  of 
Public  Law  92-423,  the  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  conference  call  of 
the  Small  Systems  Implementation    ^ 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  (NDWAC) 
established  under  the  Safe  Drinking 
Water  Act,  as  amended  (42  U.S.C.  SOOf 
et  seq.),  will  be  held  on  May  25, 1999, 
from  10  a.m.-12  p.m.,  EDT.  The  call 
will  be  held  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  S.W., 
Room  1132  East  Tower,  Washington, 
DC.  The  meeting  is  open  to  the  public, 
but  seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
review  draft  reports  relating  to  system 
demographics  and  regulatory  impacts. 
Statements  will  be  taken  from  the  public 
on  this  call  as  time  allows. 

For  more  information  please  contact 
Peter  E.  Shanaghan,  Designated  Federal 
Officer,  Small  Systems  bnplementation 
Working  Group,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water 


(4606),  401  M  Street  SW,  Washington, 
DC  20460.  The  telephone  number  is 
202-260-5813  and  the  e-mail  address  is 
shanaghan.petei^pa.gov. 

Dated:  May  14. 1999. 
Charlene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
[FR  Doc.  99-12942  Filed  5-20-99;  8:45  am) 

BILLMG  CODE  SSaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6348-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting; 
Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  I^w  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  Wednesday  and  Thursday, 
June  9-10, 1999  at  the  U.S. 
Environmental  Protection  Agency  (US 
EPA).  Environmental  Research  Center, 
Main  Auditorium,  Route  54  and 
Alexander  £)rive.  Research  Triangle 
Park,  NC  27711.  The  meeting  will  begin 
at  8:30  am  and  end  no  later  than  5:30 
pm  on  June  9th  and  begin  at  8:00  am 
and  end  no  later  than  4:00  pm  on  June 
10th.  All  times  noted  are  Eastern 
Daylight  Time.  The  meeting  is  open  to 
the  public.  Due  to  limited  space,  seating 
at  the  meeting  will  be  on  a  first-come 
basis.  For  further  information 
concerning  various  aspects  of  the 
meeting,  please  contact  the  individuals 
listed  below,  hnportant  Notice: 
Dociunents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office — 
information  concerning  availability  of 
documents  from  the  relevant  Program 
Office  is-included  below. 

Purpose  of  the  Meeting:  Three  issues 
will  be  discussed  at  this  meeting: 

(a)  Review  of  Carbon  Monoxide 
National  Ambient  Air  Quality 
Standards  (NAAQS)— The  Committee 
will  begin  its  review  of  the  Carbon 
Monoxide  National  Ambient  Air  Quality 
Standards  (NAAQS)  with  a  review  of 
the  National  Center  for  Environmental 
Assessment's  (NCEA)  draft  Air  Quality 
Criteria  for  Carbon  Monoxide  (External 
Review  Draft)  1999,  EPAy600/P-99/001. 
The  Committee  will  also  provide  advice 
and  comment  to  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  on  its  draft  Estimation  of 
Carbon  Monoxide  Exposiues  and 
Associated  Carboxyhemoglobin  Levels 


in  Denver  Residents  Using  pNEM/CO 
(Version  2.0)  At  this  meeting  (the  first 
in  a  series  of  meetings),  EPA  is  seeking 
advice  and  comment  from  CASAC  with 
regard  to  the  scientific  soimdness  of  the 
draft  CO  Criteria  Dociunent  for  its 
subsequent  use  in  providing  scientific 
bases  for  Agency  decisions  on  retention 
or  the  possible  need  for  revision  to  the 
existing  CO  NAAQS.  The  CASAC 
review  will  focus  on  the  extent  to  which 
the  draft  document:  (1)  adequately 
identifies  and  poses  pertinent  issues 
that  need  to  be  addressed  in  the 
document;  (2)  accurately  and  concisely 
summarizes  relevant  key  findings  ftom' 
previous  CO  criteria  review(s);  (3) 
accurately  and  concisely  summarizes 
and  assesses  important  newly  available 
pertinent  information  (or  have  any 
important  new  studies  been  omitted?); 
(4)  appropriately  interprets  and 
synthesizes  the  assessed  information; 
and  (5)  arrives  at  soimd  conclusions  and 
findings,  taking  into  accoimt  the  newly 
available  data  assessed.  For  information 
on  obtaining  copies  of  the  two  Carbon 
Monoxide  NAAQS  docimients 
identified  above,  or  to  obtain 
information  concerning  contact 
individuals,  please  see  64  FR  13198- 
13199,  March  17, 1999. 

(b)  Consultation  on  the  Diesel  Health 
Assessment — ^With  two  past  CASAC 
reviews  of  the  draft  Diesel  Engine 
Exhaust  Health  Assessments,  the  most 
recent  being  on  May  5-6, 1998  (see  63 
FR  17000,  April  7,  1998),  NCEA  believes 
that  a  Consultation  with  CASAC  to 
review  progress  on  current  work  to 
revise  the  Assessment  is  timely.  The 
primary  focus  of  this  Consultation  is  on 
the  issues  raised  earlier  by  CASAC  (see 
CASAC  Report  #EPA-SAB-CASAC-99- 
001,  October  7, 1998,  available  from  the 
Science  Advisory  Board  on  its  website 
(WWW.EPA,GOV/SAB)  or  at:  (202)  260- 
4126,  FAX:  (202)  260-1889,  please  give 
the  title  and  report  number  and  your 
name  and  address  when  requesting  a 
copy  via  phone  or  fax)  and  how  NLIhA 
woiUd  address  these  issues.  Given  the 
importance  of  completing  the 
Assessment  and  providing  it  to  the 
Agency's  Mobile  Sources  Program,  a 
discussion  with  CASAC,  at  this 
juncture,  would  be  useful  to  both  NCEA 
and  CASAC.  The  document  titled, 
Discussion  Paper  for  CASAC — Diesel 
Exhaust  Health  Assessment,  is  available 
on  the  NCEA  page  of  the  Internet  at 
http://WWW.EPA.GOV/NCEA  under 
the  What's  New  and  Publications 
menus.  A  limited  number  of  paper 
copies  are  available  from  the  Technical 
Information  Staff  (8623D),  NCEA-W; 
telephone:  (202)  564-3261;  FAX:  (202) 
565-0050.  If  you  are  requesting  a  paper 
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copy,  please  provide  your  name, 
mailing  address,  and  the  document  title, 
Discussion  Paper  for  CASAC— Diesel 
Exhaust  Health  Assessment.  For 
infonnation  on  Diesel,  contact  William 
Pepelko.  NCEA-W,  telephone:  (202) 
564-3309;  FAX:  (202)  565-0078;  or  e- 
mail:  <pepelko.williari@epa.gov>. 
(c)  Review  of  the  draft  Airborne 
Particulate  Matter  (PM)  Research 
Strategy— The  Committee  last  met  on 
November  18  and  19,  1996  to  review 
and  provide  advice  to  EPA  on  the 
Particulate  Matter  Research  Program 
Strategy.  Since  then,  the  Agency  has 
revised  the  strategy  and  has  asked  that 
CASAC  review  the  revised  dociunent. 
Interested  parties  may  obtain  a  copy  of 
the  draft  Airborne  ParticiUate  Matter 
Research  Strategy  and  the  charge  to 
CASAC  by  contacting  Dr.  John 
Vandenberg  at:  (919)  541-4527;  FAX: 
(919)  541-0642).  or  e-mail 
<vandenberg.john@epa.gov>.  National 
Health  and  Environmental  Effects 
Research  Laboratory  (NHEERL),  USEPA, 
(M-51A),  Research  Triangle  Park,  NC 
27711.  Technical  questions  regarding 
this  document  should  also  be  directed 
to  Dr.  Vandenberg. 

The  tentative  agenda  planned  for  this 
meeting  calls  for  the  Carbon  Monoxide 
issue  to  be  discussed  all  day  on  Jime 
9th,  the  PM  Research  Strategy  on  the 
morning  of  June  10th,  and  the  Diesel 
issue  on  the  afternoon  of  June  10th.  A 
draft  agenda  will  be  available 
approximately  two  weeks  prior  to  the 
meeting.  See  below  for  information  on 
obtaining  a  copy. 

For  Further  Infonnation  Concerning 
the  Meeting:  Members  of  the  public 
desiring  additional  information  about 
the  meeting  should  contact  Mr.  Robert 
Flaak,  Designated  Fedei^  Officer,  Clean 
Air  Scientific  Advisory  Committee, 
Science  Advisory  Board  (1400),  Room 
3702G,  U.S.  EPA.  401  M  Street,  SW. 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  260-5133;  fax  at  (202)  260- 
7118;  or  via  e-mail  at 
<flaak.robert@epa.gov>.  A  copy  of  the 
draft  agenda  will  be  available 
approximately  two  weeks  prior  to  the 
meeting  on  the  SAB  website 
(WWW.EPA.GOV/SAB)  or  from  Ms. 
Diana  Pozun  at  (202)  260-8432;  FAX: 
(202)  260-7118;  or  e-mail  at: 
<pozun.diana@epa.gov>. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Tuesday. 
June  1, 1999  in  order  to  be  included  on 
the  Agenda.  Public  comments  will  be 
limited  to  ten  minutes  per  speaker  or 
organization.  The  request  should 


identify  the  name  of  the  individual 
making  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  af 
least  35  copies  of  an  ouUine  of  the 
issues  to  be  addressed  or  of  the 
presentation  itself. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  The  Science  Advisory 
Board  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  For  conference  call 
meetings,  opportunities  for  oral 
comment  will  be  limited  to  no  more 
than  five  minutes  per  speaker  and  no 
more  than  fifteen  minutes  total.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(ht^://www.epa.gov/sab)  and  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  fitim  the  SAB 
Publications  Staff  at  (202)  260-4126  or 
via  fax  at  (202)  260-1889. 

Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  Mr.  Flaak  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[PR  Doc.  99-12940  Filed  5-20-99;  8:45  am] 
BKJJNG  COOE  6S60-60-P 


ENVIRONMENTAL  PROTECTK)N 
AGENCY 

[FRL-6348-7] 

Draft  Toxicological  Review  of  Vkiyl 
Chloride  and  IRIS  Summary  for  Vinyl 
Ctilorlde 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  peer-review  panel 

workshop  and  public  comment  period. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 


an  external  peer-review  workshop  to 
review  the  external  review  draft 
document  tided,  Toxicological  Review 
of  Vinyl  Chloride  (NCEA-S-0619)  and 
the  companion  draft  IRIS  [Integrated 
Risk  Information  System]  Summary  for 
Vinyl  Chloride.  The  EPA  is  also 
annoimcing  a  30-day  public  comment 
period  for  the  draft  Toxicological 
Review.  The  peer-review  workshop  will 
be  organized,  convened,  and  conducted 
by  the  Syracuse  Research  Corporation, 
an  EPA  contractor  for  this  external 
scientific  peer  review.  The  documents 
were  prepared  by  the  EPA's  National 
Center  for  Environmental  Assessment- 
Washington  Office  (NCEA-W)  widiin 
the  Office  of  Research  and 
Development.  NCEA  will  consider  the 
peer-review  advice  and  pubUc  comment 
submissions  in  revising  the 
Toxicological  Review.  While  EPA  is  not 
soliciting  public  comments  on  the  draft 
IRIS  Simunary,  any  comments  on  the 
draft  Toxicological  Review  received 
prior  to  the  end  of  the  public  comment 
period  also  will  be  considered  in 
revising  the  IRIS  Summary. 
DATES:  The  peer-review  panel  workshop 
will  begin  on  Wednesday,  Jime  2, 1999, 
at  9:00  a.m.  and  end  at  5:30  p.m. 
Members  of  the  pubfic  may  attend  as 
observers,  and  there  will  be  a  limited 
time  for  comments  from  the  public  in 
the  afternoon.  The  30-day  public 
comment  period  begins  May  21, 1999, 
and  ends  June  21, 1999. 
ADDRESSES:  The  external  peet-review 
panel  workshop  will  be  held  at  the 
Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway.  Arhngton, 
Virginia.  The  Syracuse  Research 
Corporation,  an  EPA  contractor,  is 
organizing,  convening,  and  conducting 
the  peer-review  workshop.  To  attend  the 
workshop,  register  by  May  27, 1999,  by 
calling  Tara  Quids,  Syracuse  Research 
Corporation,  1215  Je^rson  Davis 
Highway.  Arlington  VA  22202  at  703- 
413-9364.  or  send  a  facsimile  to  703- 
418-1044.  Space  is  limited,  and 
reservations  will  be  accepted  on  a  first- 
come,  first-served  basis.  There  will  be  a 
limited  time  for  conunents  frtim  the 
public  diuing  the  afternoon  of  the 
workshop.  Please  let  the  Syracuse 
Research  Corporation  know  if  you  wish 
to  make  comments. 

The  draft  Toxicological  Review  and 
the  draft  IRIS  Summary  are  available  on 
the  Internet  at  http://www.epa.gov/ncea 
under  the  What's  New  and  Publications 
menus.  A  limited  number  of  paper 
copies  are  available  from  the  Technical 
Information  Staff  (8623D),  NCEA-W; 
telephone:  202-564-3261;  facsimile: 
202-565-0050.  If  you  are  requesting  a 
paper  copy,  please  provide  your  name. 
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mailing  address,  and  the  document 
titles,  Toxicological  Review  of  Vinyl 
Chloride  (NCEA-S-0619)  and  IRIS 
Summary  for  Vinyl  Chloride.  Copies  are 
not  available  from  the  Syracuse 
Research  Corporation. 

Comments  may  be  mailed  to  the 
Technical  Information  Staff  (862 3D), 
NCEA-W,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  or  delivered  to 
the  Technical  Information  Staff  at  808 
17th  Street.  N.W.,  5th  Floor, 
Washington.  DC  20074;  telephone:  202- 
564-3261;  facsimile:  202-565-0050. 
Comments  should  be  in  writing  and 
must  be  postmarked  by  June  21, 1999. 
Please  submit  one  imbound  original 
with  pages  numbered  consecutively, 
and  three  copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  imbound  original  and 
three  copies.  Electronic  comments  may 
be  emailed  to:  nceadc- 
comment@epa.gov. 

Please  note  that  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commentors  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address). 
Confidential  Business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
workshop  information,  registration,  and 
logistics,  contact  Tara  Childs,  Syracuse 
Research  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202;  telephone:  703-413-9364; 
facsimile:  703-418-1044. 

For  information  on  the  public 
comment  period,  contact  William 
Pepelko,  NCEA-W,  telephone:  202- 
564-3309;  facsimile:  202-565-0078;  or 
email:  pepelko.william@epa.gov. 
SUPPt^MENTARY  INFORMATION:  The 
Toxicological  Review  of  Vinyl  Chloride 
will  provide  the  scientific  basis  for 
classifying  the  weight-of-evidence  for 
the  carcinogenicity  of  vinyl  chloride, 
deriving  cancer  potency  estimates  for 
both  the  inhalation  and  oral  route  and 
deriving  an  oral  reference  dose  (RfD) 
and  inhalation  reference  concentration 
(RfC)  for  the  noncancer  health  risk  from 
exposure  to  vinyl  chloride. 

An  earlier  draft  of  the  Toxicological 
Review  was  peer-reviewed  at  a 
workshop  in  June  1997  and  has  been 
revised  based  on  comments  received. 
This  is  the  second  peer-review 
workshop  and  the  first  public  comment 
period  for  this  document. 

The  IRIS  Summary  for  Vinyl  Chloride 
is  formulated  from  the  contents  of  the 


Toxicological  Review  and  is  included  to 
provide  interested  parties  with  the 
proposed  changes  to  the  Agency's 
Integrated  Risk  Information  System 
(IRIS).  While  EPA  is  not  soliciting 
comments  on  the  IRIS  Sununary,  any 
comments  on  the  draft  Toxicological 
Review  received  during  the  public 
comment  period  also  will  be  considered 
in  revising  IRIS  the  Summary. 

Dated:  May  18,  1999. 
William  H.  Farland, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  99-13017  Filed  5-20-99;  8:45  am] 
BKUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collectk>n(8)  Being 
Reviewed  by  the  Federal 
Communications  Commission  for 
Extension  Under  Delegated  Authority  5 
CFR  Part  1320  Authority,  Comments 
Requested 

May  12, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  bm-den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  20, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  S.W.,  Washington.  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0204. 

Tjtye;  Section  90.38(b),  Physically 
Handicapped  "Special  Eligibility 
Showing." 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  5 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1  houir. 

Total  Annual  Cost:  $50. 

Needs  and  Uses:  Section  90.38(b) 
provides  that  persons  claiming 
eligibility  in  the  Special  Emergency 
Radio  Service  on  the  basis  of  being 
physically  handicapped  must  present  a 
physician's  statement  indicating  that 
they  are  handicapped.  Submission  of 
this  information  is  necessary  to  ensure 
that  the  &«quencies  are  reserved  for 
licensing  to  handicapped  individuals. 
Commission  personnel  use  the  data  to 
determine  applicant  eligibility. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretaiy. 

[FR  Doc.  99-12798  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  tTIS-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(8)  Being 
Submitted  to  OMB  for  Review  and 
Approval 

May  12, 1999. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
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displays  a  cuitently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  21, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  tbs 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Titie:  Certification  of  Completion  of 
Construction  for  an  Instructional 
Television  Fixed  Service  Station. 

Fonn  Number:  FCC  330-A. 

Type  of  Review:  New  collection. 

Respondents:  Not-for-profit 
institutions;  and  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  65. 

Estimate  Time  Per  Response:  30  mins. 
(0.5  hrs.). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  33  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  Form  330-A 
will  be  used  to  certify  that  the  facilities 
as  authorized  have  been  completed  and 
that  the  station  is  now  operational, 
ready  to  provide  service  to  the  public. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-12796  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  e712-01-U 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Submitted  to  OMB  for  Review  and 
Approval 

May  12, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jxme  21, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
1  A-804, 445  Twelfth  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additionad  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0010. 

Title:  Ownership  Report. 

Form  Number:  FCC  323. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  10,020. 

Estimated  Time  Per  Response:  0.5-1.0 
hours. 


Frequency  of  Response:  Biennially; 
and  on  occasion  report  requirements. 

Total  Annual  Burden:  9,106  hours. 

Total  Annual  Cost:  $10,259,000. 

Needs  and  Uses:  Each  licensee  is 
required  to  file  FCC  Form  323  every 
other  year  on  the  anniversary  date  its 
renewal  application  is  required  to  be 
filed.  Each  permittee  is  required  to  file 
FCC  Form  323  within  30  days  of  the 
date  of  the  grant  by  the  FCC  of  an 
application  for  original  construction 
permit,  transfer  of  control,  or 
assignment  of  license.  The  data  are  used 
by  FCC  staff  to  determine  whether  the 
licensee/permittee  is  abiding  by  the 
multiple  ownership  requirements  as  set 
down  by  the  Commission's  Rules  and  is 
in  compliance  with  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-12797  Filed  5-20-99;  8:45  am] 

BHUNG  COOE  6712-1IMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(8)  Submitted  to  OMB  for 
Review  and  Approval 

May  13, 1999. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Conunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  coUected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  21, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commissions,  445  12th  Street,  SW, 
Washington,  DC  20554  or  via  the 
Internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmithdfcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-XXXX. 

Title:  Direct  Broadcast  Satellite  Public 
Interest  Obligations. 

Fonn  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  8. 

Estimated  Time  per  Response:  12 
hoiirs. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden:  96  hours. 

Total  Annual  Costs:  $1 .440. 

Needs  and  Uses:  The  Commission 
imposes  public  interest  obligations 
upon  providers  of  Direct  Broadcast 
Satellite  (DBS)  Services,  to  grant  access 
for  political  candidate  advertising  and 
to  reserve  four  per  cent  of  channel 
capacity  for  educational  and 
informational  progranuning.  Once  the 
Report  and  Order  comes  into  effect, 
every  DBS  licensee  will  be  required  to 
maintain  a  public  file  at  its  headquarters 
that  contains:  (i)  annual  measurements 
of  chaimel  capacity  and  average 
calculations  on  which  it  bases  its  four 
percent  reservation;  (ii)  a  record  of 
entities  to  which  educational  and 
informational  programming  capacity  is 
provided,  the  amount  of  capacity 
provided  to  each  entity,  the  conditions 
under  which  it  is  being  provided,  and 
the  rates,  if  any,  being  paid  by  each 
entity;  (iii)  a  record  of  the  entities  that 
have  requested  capacity  and  the 
disposition  of  those  requests;  and  (iv)  a 
record  of  all  requests  for  channel  time 
made  by  political  candidates  and  the 
disposition  of  those  requests. 

Statutory  authority  for  collection  of 
this  information  is  contained  in  47 
U.S.C.  Sections  335,  315,  and  312(a)(7). 

The  information  will  be  used  by  the 
FCC  and  interested  members  of  the 
public  to  monitor  DBS  providers' 
compliance  with  public  interest 


obligations.  Without  such  information, 
the  FCC  could  not  determine  whether 
DBS  providers  have  compiled  with  their 
obligations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-12851  Filed  5-20-99;  8:45  am) 

BHXING  COOe  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1271-OR] 

Georgia;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1271-DR),  dated  April 
20, 1999,  and  related  determinations. 

EFFECTIVE  DATE:  April  30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  is  hereby  amended  to  include 
the  Public  Assistance  program  in  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  20, 1999: 

Dooly  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12923  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  671»-02-i> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1273-OR] 

Kansas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  Kansas 
(FEMA-1273-DR),  dated  May  4. 1999, 
and  related  determinations. 

EFFECTIVE  DATE:  May  7, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
7, 1999,  the  President  amended  the  cost- 
sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resulting 
6x)m  severe  storms  and  tornadoes  on  May  3, 
1999,  and  continuing  is  of  sufficient  severity 
and  magnitude  that  the  provision  of  direct 
Federal  assistance  to  ensure  public  health 
and  safety  is  warranted  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act"). 

Therefore,  I  amend  my  declaration  of  May 
4, 1999,  to  provide  that  the  Federal 
Emergency  Management  Agency  (FEMA) 
may  reimburse  100  percent  of  the  costs  of 
debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  program,  including  direct 
Federal  assistance  effective  May  4, 1999, 
through  May  7, 1999.  This  assistance  may  be 
provided  to  all  coimties  designated  under  the 
major  disaster  declaration.  You  may  extend 
this  assistance  for  an  additional  period  of 
time,  if  warranted. 

Please  notify  the  Governor  of  Kansas  and 
the  Federal  Coordinating  Officer  of  this 
am(^nd<nent  to  my  major  disaster  declaration. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  99-12915  Filed  5-20-99;  8:45  am] 

BiuiNQ  CODE  sna^n-i* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1273-I)R] 

Kansas;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1273-DR).  dated  May  4, 
1999,  and  related  determinations. 

EFFECTIVE  DATE:  May  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  authorized  by  the 
President  in  a  letter  dated  May  7, 1999, 
FEMA  is  extending  the  time  period  for 
debris  removal,  both  by  Direct  Federal 
Assistance  and  reimbursement  to  State 
and  local  governments,  at  100  percent 
Federal  funding  for  eligible  debris 
removal  work  approved  by  FEMA 
through  June  3, 1999  for  the  State  of 
Kansas.  The  end  of  the  time  period  for 
emergency  protective  measures  at  100 
percent  Federal  funding  remains  at  May 
7, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  &3.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  J.  Adamcik, 

Deputy  Associate  Director. 

(FR  Doc.  99-12916  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  671»-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1273-OR] 

Kansas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1273-DR),  dated  May  4, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  May  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  4, 1999: 

Reno  and  Sumner  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12917  Filed  5-20-99;  8:45  am] 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1273-OR] 

Kansas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1273-DR),  dated  May  4. 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  May  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  is  hereby  amended  to  include 
Categories  C  through  G  under  the  Public 
Assistance  Program  in  the  following 
area  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
4,1999: 

Sedgwick  County  for  Categories  C  through 
G  under  the  Public  Assistance  Program 
(already  designated  for  Individual  Assistance 
and  debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12918  Filed  5-20-«9;  8:45  am] 

BILLMQ  CODE  671 S-CB-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-DR] 

Oidatrama;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1272-DR),  dated 
May  5, 1999,  and  related 
determinations. 
EFFECTIVE  DATE:  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  4, 1999: 
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Canadian,  Craig,  Le  Flore,  Ottawa,  and 
Noble  Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-12924  Filed  5-20-99;  8:45  am] 

BIUJNG  CUOE  6nB-«2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-OR] 

OMatKMna;  Amendment  Numlier  3  to 
Notice  of  a  Mafor  Diaastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  {FEMA-1272-DR),  dated 
May  4, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  May  7, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  MFORMATUN:  Notice  is 
hereby  given  that  the  incident  type  for 
this  disaster  is  amended  to  include 
flooding.  Notice  is  also  given  that  the 
incident  period  for  this  disaster  which 
was  May  3—4, 1999,  is  now  expanded  to 
allow  for  additional  damage  resulting 
from  continuing  tornadoes,  severe 
storms,  and  flooding.  The  incident 
period  for  this  declared  disaster  is  May 
3-5, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12925  Filed  5-20-99;  8:45  am) 
BHXiNG  CODE  671 S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-OR] 

Oklahoma;  Amendment  No.  4  to  Notice 
of  a  IMaJor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State 
Oklahoma  (FEMA-1272-DR),  dated  May 
4, 1999,  and  related  determinations. 

EFFECTIVE  DATE:  May  7, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  authorized  by  the 
President  in  a  letter  dated  May  5, 1999, 
FEMA  is  extending  the  time  period  for 
debris  removal,  both  by  Direct  Federal 
Assistance  and  reimbursement  to  State 
and  local  governments,  at  100  percent 
Federal  funding  for  eligible  debris 
removal  work  approved  by  FEMA 
through  June  3, 1999  for  the  State  of 
Oklahoma.  The  end  of  the  time  period 
for  emergency  protective  measures  at 
100  percent  Federal  funding  remains  at 
May  7, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  99-12926  Filed  5-20-99;  8:45  am] 

BNJJNG  CODE  671S-0»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1272-OR] 

Gidahoma;  Amendment  No.  5  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1272-DR),  dated 
May  5, 1999,  and  related 
determinations. 
EFFECTIVE  DATE:  May  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  4, 1999: 

Grady,  Lincoln,  Logan,  and  Oklahoma 
Counties  for  Categories  C  through  G  under 
the  Public  Assistance  program  (already 
designated  for  Categories  A  and  B  and 
Individual  Assistance). 

Canadian.  Craig,  and  Noble  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12927  Filed  5-20-99;  8:45  am] 
BHJJNG  CODE  «71«-0a-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-1272-Dfl] 

Oldahoma;  Amendment  No.  6  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1272-^R),  dated 
May  5, 1999,  and  related 
determinations. 
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EFFECTIVE  DATE:  May  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washiii^on,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  4, 1999: 

Caddo,  Cleveland,  Kingfisher,  McClain, 
and  Pottawatomie  Counties  for  Categories  C 
through  G  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance  and  Categories  A  and  B  under  the 
Public  Assistance  Program). 

Okmulgee  and  Payne  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12929  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  671 8-«2-4> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-127S-DR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1275-DR),  dated  May  12, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  May  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
12, 1999,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms,  tornadoes  and 
flooding  on  May  5, 1999,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  P.L.  93-288,  as 
amended  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you' 
are  hereby  authorized  to  allocate  from  hinds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Paul  W.  Fay  of  the 
Federal  Emergency  Management  Agency 
to  act  eis  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Cheatham,  Chester,  Davidson,  Decatur, 
Dickson,  Hardeman,  Hardin,  Henderson, 
Hickman,  Houston,  Humphreys,  Lawrence, 
McNairy,  Perry,  Stewart,  White,  and 
Williamson  Counties  for  Individual 
Assistance  and  Public  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 


Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

(FR  Doc.  99-12922  Filed  5-20-99;  8:45  am] 

muNo  cooE  cna-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1274-DR] 

Texas;  Major  Disaster  and  Related 
Determifurtions 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1274-DR),  dated  May  6, 1999,  and 
related  determinations. 
EFFECTIVE  DATE:  May  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
6, 1999,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  storms  and  tornadoes  on  May  4, 
1999,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  P.L.  93-288,  as 
amended  ("the  Stafford  Act"). 

I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  &inds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
under  the  Public  Assistance  program,  and 
Hazard  Mitigation  in  the  designated  areas. 
Further,  you  are  authorized  to  provide  other 
categories  of  assistance  under  the  Public 
Assistance  program,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  tot^l  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act 
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The  time  period  presmbed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Piwlic  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  tliis  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sharon  L.  Stofiel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Bowie  County  for  Individual  Assistance 
and  Debris  removal  and  emergency 
protective  measures  (Categories  A  and  B) 
under  the  Public  Assistance  program. 

All  coimties  within  the  State  of  Texas 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  oT  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt. 

Director 

(FR  Doc.  99-12919  Filed  5-20-99;  8:45  am] 

BHJJNQ  CODE  671  a-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-1274-DR] 

Texas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  DeclaratkMi 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1274-DR),  dated  May  6, 1999, 
and  related  determinations. 

EFFECTIVE  DATE:  May  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 


is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,1999: 

Red  River  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-12920  Filed  5-20-99;  8:45  am] 

BtUJNG  CODE  (TlS-in-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1274-DR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1274-DR),  dated  May  6,  1999, 
and  related  determinations. 
EFFECTIVE  DATE:  May  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
is  hereby  amended  to  include  Categories 
C  through  G  imder  the  Public  Assistance 
Program  in  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May 
6,1999: 

Bowie  County  for  Categories  C  through  G 
under  the  Public  Assistance  Program  (already 
designated  for  Individual  Assistance  and 
debris  removal  and  emergency  protective 
measures  (Categories  A  and  B)  under  the 
Public  Assistance  Program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 


Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing ' 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FRDoc.  99-12921  Filed  5-20-99;  8:45  am] 

BiLUNQ  CODE  ens-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Advisory  Committee  for 
the  Nationai  Urt>an  Searcti  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  5 
U.S.C.  App.),  announcement  is  made  of 
the  following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  Response 
System. 

Date  of  Meeting:  July  29-30, 1999. 

pyace;  Cavanaughs  Olympus  Hotel,  161 
West  600  South,  Salt  Lake  City,  UT  84101. 

T/me:  July  29, 1999:  8:00  a.m.— 5:00  p.m.; 
July  30, 1999:  8:00  a.m.— 5:00  p.m.. 

Proposed  Agenda:  The  conimittee  will  be 
provided  with  a  pro-am  update  that  will 
address  the  status  of  program  reviews  and 
ongoing  projects,  functional  training  and 
program  support  efforts,  and  budgets  for  the 
Urban  Search  and  Rescue  Program.  The 
committee  will  review  and  discuss  current 
Working  Group  activities.  Other  items  for 
discussion  may  include  documentation.  Task 
Force  spending,  functional  training 
methodologies,  and  program  strategic 
planning  and  budgeting. 

The  meeting  will  be  open  to  the  public, 
with  approximately  20  seats  available  on  a 
first-come,  first-served  basis.  All  members  of 
the  public  interested  in  attending  should 
contact  Mark  R.  Russo,  at  202-646-2701. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  at 
the  Federal  Emergency  Management  Agency, 
Operations  and  Planning  Division,  Response 
and  Recovery  Directorate,  500  C  Street,  SW, 
Washington  DC  20472.  Copies  of  the  minutes 
will  be  available  upon  request  30  days  after 
the  meeting. 

Dated:  May  17, 1999. 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  6- 
Recovery  Directorate. 

(FR  Doc.  99-12928  Filed  5-20-99;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcquiaitkxM  by,  and 
Mergers  of  Bank  Holding  Companiae 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  ail  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inmiediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  14, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  HI, 
Assistant  Vice  President)  701  East  B3Td 
Street,  Richmond,  Virginia  23261-4528: 

1 .  HCNB  Bancorp,  Inc.,  Rockville, 
Maryland;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Harbor  Capital 
National  Bank,  Rockville,  Maryland  (in 
organization). 

2.  MS-F Bancorp,  Inc.,  Diu-ham,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Mercheuats  and 
Farmers  Bank,  Durham,  North  Carolina. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  South  Central  Bancshares  of 
Kentucky.  Inc.,  Horse  Cave.  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  South  Central  Bancshares  of 
River  City,  Inc.,  Owensboro,  Kentucky, 
and  thereby  indirectly  acquire  South 
Central  Bank  of  Daviess  County,  Inc., 


Owensboro,  Kentucky;  First  United 
Bancshares,  Inc.,  Glasgow,  Kentucky, 
and  thereby  indirectly  acquire  South 
Central  Bank  of  Barren  County,  Inc., 
Glasgow,  Kentucky;  and  United  Central 
Bancshares,  Inc.,  Bowling  Green, 
Kentucky,  and  thereby  indirectly 
acquire  South  Central  Bank  of  Bowling 
Green,  Inc.,  Bowling  Green,  Kentucky. 
In  connection  with  this  application, 
South  Central  Bancshares  of  River  City, 
Inc.,  Owensboro,  Kentucky;  also  has 
applied  to.become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  South  Central  Bank 
of  Daviess  Coimty,  Inc., Owensboro, 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  17, 1999. 

Robert  deV.  Frieraon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-12833  Filed  5-20-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquiaitions  by,  and 
Mergers  of  Bank  Hokling  Companiaa; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-12291]  published  on  page  26759  of 
the  issue  for  Monday,  May  17, 1999. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Republic 
Bancorp,  Ann  Arbor,  Michigan,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
niinois  60690-1413: 

1.  Republic  Bancorp,  Ann  Arbor, 
Michigan;  to  acquire  D&N  Bank, 
Hancock.  Michigan,  upon  conversion 
from  a  federally-chartered  savings  bank 
to  a  state  chartered  savings  bank. 

Comments  on  this  appucation  must 
be  received  by  June  1, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  17, 1999. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-12834  Filed  5-20-99;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-1037] 

Modifying  Federal  Raaarva  ACH 
uparvnona  ana  incHig  tTacncaa 
Raiativa  to  Privata-Sactor  ACH 
Operators 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTKM:  Notice;  request  for  comments. 


SUMMARY:  The  Board  requests  comment 
on  the  benefits  and  drawbacks  of 
modifying  the  Federal  Reserve  Banks' 
pricing  practices  and  deposit  deadlines 
for  ACH  transactions  they  exchange 
with  private-sector  ACH  operators. 
These  modifications  may  have 
implications  for  competition  in  the 
provision  of  ACH  services,  for  the 
efficiency  of  the  ACH  system,  and  for 
long-term  ACH  volume  growth. 
DATES:  Comments  must  be  submitted  on 
or  before  August  6, 1999. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1037  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  on  weekdays,  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  rooms  are 
accessible  from  the  coiutyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  N.W.  Comments 
will  be  available  for  inspection  and 
cop)ring  by  members  of  the  public  in  the 
Freedom  of  Information  Office,  Room 
MP-500,  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in 
Section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Walton  n,  Manager  (202/452-2660); 
Michele  Braun,  Project  Leader  (202/ 
452-2819);  or  Jeffrey  S.  H.  Yeganeh, 
Senior  Financial  Services  Analyst  (202/ 
728-5801);  for  the  hearing  impaired 
only,  contact  Diane  Jenkins, 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202/452-3544). 
SUPPLEMENTARY  MFORMATKM: 

L  Background 

The  Federal  Reserve  Banks  are 
collectively  the  largest  ACH  operator, 
processing  more  than  80  percent  of 
commercial  interbank  ACH  transactions 
as  well  as  all  ACH  transactions  initiated 
by  the  Federal  government.  Private- 
sector  ACH  operators  (PSOs)  process  the 
remaining  transactions  and  typically 
provide  services,  including  processing 
and  settling  ACH  transactions,  similar  to 
those  offered  by  the  Reserve  Banks.' 
PSOs  also  use  die  Reserve  Banks'  ACH 


'  The  National  Automated  Clearing  House 
Association  is  currently  considering  modifications 
to  its  definition  of  an  ACH  operator.  For  the 
purposes  of  this  notice,  a  PSO  is  considered  to  be 
any  entity  that  provides  ACH  services  similar  to 
those  of  the  Reserve  Banks.  Curreatly,  Electronic 
Payments  Network  (formerly,  New  York  Automated 
Clearing  House),  Visa,  and  American  Cleaiing 
House  are  considered,  within  the  industry,  to  be 
private-sector  operators. 
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services  for  processing  transactions  in 
which  either  the  originating  depository 
financial  institution  (ODFI)  or  receiving 
depository  financial  institution  (RDFI)  is 
not  their  customer. 

The  Reserve  Banks'  relatively  large 
market  share  may  be  attributed,  in  part, 
to  their  involvement  in  creating  a 
nationwide  ACH  network,  in  the  early 
1970s,  for  exchanging  transactions 
between  all  depository  institutions  and 
to  substantial  scale  and  scope 
economies  in  processing  ACH 
transactions.^  Some  industry 
representatives,  however,  believe  that 
the  Reserve  Banks'  price  and  service 
level  policies  have,  at  least  in  part, 
contributed  to  the  Reserve  Banks' 
dominant  ACH  market  share  by 
impeding  competition  and  threatening 
the  private-sector  ACH  operators'  long- 
term  viability.  In  particular,  the  PSOs, 
the  National  Automated  Clearing  House 
Association  (NACHA),  and  the 
Financial  Services  Roundtable 
(formerly,  the  Bankers  Roundtable) 
maintain  that  the  Reserve  Banks' 
policies,  which  treat  PSOs  as  the  agents 
of  the  ODFI  or  RDFI,  have  created 
barriers  to  open  and  vigorous 
competition  among  ACH  operators.^ 
Specifically,  the  PSOs  maintain  that  the 
Reserve  Baiiks'  price  structure  and 
deposit  deadlines  do  not  permit  the 
PSOs  to  compete  effectively  in 
providing  ACH  services  to  depository 
institutions.* 

The  Federal  Reserve  Board 
historically  has  stressed  the  benefits  of 
competition  in  the  provision  of  pajrment 
services.  In  a  1990  white  paper  on  the 
Federal  Reserve  in  the  payments  system, 
the  Board  stated  that  "the  role  of  the 
Federal  Reserve  in  providing  payments 
services  is  to  promote  the  integrity  and 


^  Other  factors  may  include  (1)  the  Reserve  Banks' 
role  as  processors  of  all  federal  government  ACH 
payments,  (2)  insufficient  total  ACH  volume  during 
the  early  years  of  service  to  viably  support  multiple 
national  ACH  operators,  (3)  the  Reserve  Banks' 
subsidy  of  their  ACH  service  until  the  mid-tgsOs. 
(4)  the  generally  high  quality  of  the  Reserve  Banks' 
ACH  service,  and  (5)  the  previous  lack  of  an 
efficient  Reserve  Bank  net  settlement  service  for 
private-sector  interdistrict  clearing  arrangements 
involving  a  large  number  of  settling  participants. 

^  Vision  2000  Task  Force  Recommendations,  HA, 
1997;  Role  of  the  Federal  Reserve  and  the  Banking 
Industry  in  the  Retail  Electronic  Payments  Systems 
of  the  Future,  Bankers  Roundtable.  April  1998. 

*The  PSOs,  other  private-sector  clearing 
organizations,  and  industry  trade  groups  had  also 
indicated  that  the  design  of  the  Reserve  Banks'  net 
settlement  services  created  an  additional  barrier  to 
private-sector  competition  with  the  Reserve  Bcmks. 
The  Board  believes  that  the  Reserve  Banks'  new 
enhanced  net  settlement  service,  which  was 
introduced  in  March  1999,  addresses  the  limitations 
inherent  in  their  net  settlement  services  and  should 
provide  an  elective  mechanism  for  the  settlement 
of  private-sector  clearing  arrangements,  including 
large  interdistrict  settlement  arrangements  (63  FR 
60000,  November  6, 1998). 


efficiency  of  the  payments  mechanism 
and  to  ensiu-e  the  provision  of  pajnment 
services  to  all  depository  institutions  on 
an  equitable  basis,  and  to  do  so  in  an 
atmosphere  of  competitive  fairness."  ^  In 
addition,  the  Board's  standards  for 
priced  services  activities  note  that 
"Federal  Reserve  actions  are 
implementisd  in  a  manner  that  ensures 
fairness  to  other  providers  of  payment 
services."* 

n.  Current  Federal  Reserve  Practices 

The  Reserve  Banks  have  generally 
treated  PSOs  similar  to  third-party 
processors,  that  is,  as  agents  of  the 
depository  institutions  for  which  they 
send  or  receive  items.^  Further,  the 
Reserve  Banks  make  little  distinction 
between  PSOs  and  third-party 
processors  in  processing  ACH 
transactions.  As  a  residt,  the  Reserve 
Banks'  pricing  of  ACH  services  has  not 
differentiated  between  PSOs,  third-party 
processors,  and  depository  institutions. 

The  Reserve  Banks  offer  depository 
institutions 'ACH  services  under  terms 
established  in  the  Reserve  Banks'  ACH 
operating  circular,  which  is  a 
contractual  arrangement,  and  charge 
fees  for  ACH  services  based  on 
published  fee  schedules.  For  each  ACH 
transaction  that  they  process,  the 
Reserve  Banks  consider  both  the  ODFI 
and  RDFI  to  be  their  customers  and 
charge  each  of  them  a  per-item  fee. 
Further,  the  Reserve  Banks  charge  a  per- 
file  fee  for  each  ACH  file  they  receive.* 
The  Reserve  Banks  also  assess  monthly 
account  servicing  fees  to  each 
institution  whose  ACH  transactions  they 
process.  In  addition  to  ACH  service  fees, 
the  Reserve  Banks  assess  electronic 
connection  fees  based  on  the  type  of 
connection  an  institution  maintains  for 
sending  and  receiving  ACH  transactions 
as  well  as  other  transactions  or 
information.  The  Reserve  Banks  use 
their  reserve  accoimt  posting  capability 
to  automatically  debit  the  accounts 
designated  by  each  ODFI  and  RDFI, 
either  their  own  or  those  of 


'  The  Federal  Reserve  in  the  Payments  System. 
Federal  Reserve  Regulatory  Service  7-139. 

^Standards  Related  to  Priced  Services  Activities 
of  the  Federal  Reserve  Banks,  Federal  Reserve 
Regulatory  Service  7-136. 

''  The  exception  to  this  practice  was  the 
arrangement  between  the  Federal  Reserve  Bank  of 
New  York  and  Electronic  Payments  Network  (EPN) 
from  1975  through  1996.  During  this  period,  the 
New  York  Reserve  Bank  did  not  provide 
commercial  ACH  services  and  EPN  processed 
almost  all  commercial  items  for  Second  District 
depository  institutions. 

'The  sending  point  for  an  ACH  file  is  assessed 
a  per-file  fee.  The  sending  point  could  be  an  ODFI 
that  sends  its  file  directly  to  the  Reserve  Banks,  or 
a  third-party  processor  or  PSO  that  is  acting  as 
agent  for  the  OOFIs  whose  transactions  are  in  the 
file. 


correspondents,  for  the  purpose  of 
settling  ACH  transactions  and  fees. 

On  tihe  other  hand,  PSOs  do  not  have 
the  similar  contractual  arrangements  to 
charge  ODFIs  or  RDFIs  that  are  not  their 
customers.  That  is,  PSOs  are  not  able  to 
charge  an  RDFI  per-item  fees  for 
transactions  they  transmit  through  the 
Reserve  Banks  nor  are  PSOs  able  to 
charge  an  ODFI  per-item  fees  for 
transactions  they  receive  from  the 
Reserve  Banks.  Further,  the  Reserve 
Banks  do  not  pay  file  fees  for  files 
provided  to  the  PSOs. 

m.  Request  for  Codunent 

A.  Reserve  Bank  ACH  Customers 

PSOs  maintain  that,  to  the  extent  that 
depository  institutions  send  or  receive 
their  ACH  transactions  through  a  PSO, 
the  institutions  are  PSO  customers  and 
not  Reserve  Bank  customers.  The 
Federal  Reserve's  authority  to  provide 
payment  services,  however,  is  limited 
by  law  to  services  provided  to 
depository  institutions.^  Further,  many 
depository  institutions  send 
transactions  directly  to  and  receive 
transactions  directly  fi-om  both  the 
Reserve  Banks  and  PSOs.  Thus,  Reserve 
Banks  consider  all  depository 
institutions  designated  as  the  ODFI  or 
RDFI  in  ACH  transactions  they  process 
to  be  Reserve  Bank  customers,  and  the 
PSOs  involved  in  the  transactions  to  be 
agents  of  the  ODFI  or  RDFI.  Given  the 
limitations  on  the  types  of  entities  that 
are  eligible  to  receive  Reserve  Bank 
payment  services,  the  Board  requests 
comment  on  how  the  ACH  service  might 
be  structured  to  address  the  differences 
in  the  way  that  the  Reserve  Banks'  and 
PSOs'  customer  bases  are  defined. 
Specifically,  the  Board  is  interested  in 
commenters'  views  on  whether  the 
Reserve  Banks  should  continue  to 
consider  the  ODFI  and  RDFI  for  ACH 
transactions  they  process  to  be  their 
customers,  and  charge  them 
accordingly,  even  though  the  institution 
sent  the  transactions  through  or 
received  the  transactions  from  a  PSO. 

B.  Price  Structure 

The  PSOs  maintain  that  modifications 
to  the  Reserve  Banks'  price  structure 
would  permit  them  to  compete  more 
effectively  in  providing  ACH  services  to 
depository  institutions.  The  Monetary 
Control  Act  (MCA)  and  the  Board's 
pricing  principles  require  that  fees  for 
the  ACH  service  be  set  so  that  revenues 


'  A  Reserve  Bank  may  also  provide  services  to  a 
limited  set  of  other  institutions,  such  as  state 
member  banks  that  are  not  defined  as  depository 
institutions  and  other  entities  if  the  Reserve  Bank 
is  directed  to  do  so  as  fiscal  agent  of  the  United 
States. 
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match  costs.  The  Reserve  Banks  set  their 
fees  to  meet  these  requirements.  Thus, 
any  modifications  that  reduce  the 
revenues  or  increase  the  costs  of  the 
ACH  service  would  have  to  be  offset  by 
commensurate  increases  in  revenues 
elsewhere  in  the  ACH  service. 

The  Board  requests  comment  on 
whether  the  Reserve  Banks  should 
charge  lower  fees  for  ACH  transactions 
that  are  also  processed  by  a  PSO  than 
they  do  for  ACH  transactions  in  which 
the  Reserve  Banks  are  the  only  ACH 
operator,  and  if  so,  the  basis  that  should 
be  used  to  charge  the  different  fees. '° 
With  the  possible  exception  of  customer 
service  costs,  the  Reserve  Banks'  costs 
for  handling  ACH  transactions  that  are 
also  processed  by  a  PSO  do  not 
currently  differ  from  their  costs  for 
handling  other  ACH  transactions.  Thus, 
there  may  be  little  cost  justification  for 
the  Reserve  Banks  to  offer  lower  fees  to 
PSOs,  unless  the  Reserve  Banks  offered 
different  ACH  service  levels  for 
transactions  also  involving  a  PSO. 
Different  service  levels  might  eliminate 
some  of  the  processes  that  the  Reserve 
Banks  currently  perform  to  process  ACH 
transactions  transmitted  through  PSOs, 
which  in  turn  could  provide  a 
justification  for  lower  fees. 

In  addition,  the  Board  requests 
comment  on  whether  the  Reserve  Banks 
should  pay  transaction  fees  to  PSOs  that 
send  files  to  the  Federal  Reserve  and 
transaction  and  file  fees  to  PSOs  that 
receive  files  from  the  Federal  Reserve.  A 
PSO's  costs  for  handling  ACH 
transactions  that  are  also  processed  by 
the  Reserve  Banks  likely  differ  from  the 
costs  for  handling  other  ACH 
transactions  only  with  respect  to  costs 
related  to  customer  service  and 
settlement.  The  Board  is  interested  in 
commenters'  views  on  what  services 
PSOs  provide  that  would  justify  the 
pa)mient  of  fees  to  PSOs,  on  whether 
Reserve  Banks  shoidd  pay  fees  to  PSOs, 
and  on  whether,  and  how,  market 
discipline  may  constrain  the  fees 
charged  by  PSOs. 

The  Reserve  Banks  assess  an  ACH 
monthly  accoimt  servicing  fee  for  each 
routing  number  that  a  depository 
institution  elects  to  have  included  in  the 
FedACH  customer  directory.  The 
Reserve  Banks  must  maintain  routing 
mmibers  for  depository  institutions 
servedby  PSOs  to  provide  processing, 
routing,  accounting,  and  settlement 
services  for  ACH  transactions 
exchanged  between  PSO  and  Reserve 


■oSome  ACH  transactions  processed  by  the 
Reserve  Banks  involve  two  PSOs — a  sending  PSO 
and  a  receiving  PSO.  Other  ACH  transactions 
involving  two  PSOs  are  settled  through  the  PAX 
(Private-Sector  ACH  Exchange)  network  without 
Reserve  Bank  involvement  as  ACH  operator. 


Bank  customers,  and  charges  this  fee  to 
recover  associated  costs.  NACHA  and 
the  PSOs  believe  that  it  is  inappropriate 
for  the  Reserve  Banks  to  assess  monthly 
account  servicing  fees  to  ODFIs  and 
RDFIs  that  do  not  send  transactions 
directly  to  or  receive  transactions 
directly  from  the  Reserve  Banks.  The 
PSOs  maintain  that  the  imposition  of 
this  fee  on  their  customers  allows  the 
Reserve  Banks  to  establish  lower 
transaction  fees  and  competitively 
disadvantages  the  PSOs.  The  Board 
requests  comment  on  whether  the 
Reserve  Banks  should  continue  to  assess 
this  fee  to  customers  that  use  PSOs  to 
send  transactions  to  and  receive 
transactions  bom  the  Reserve  Banks 
and,  if  not,  the  rationale  for  eliminating 
the  fee  for  the  PSOs'  customers. 

Any  of  the  changes  to  the  ACH 
system's  price  structure  discussed  above 
could  lead  to  a  reduction  in  Reserve 
Bank  net  revenue  either  through 
reductions  in  Reserve  Bank  fees  or 
increases  in  Reserve  Bank  costs.  To 
fulfill  the  requirements  of  the  MCA  and 
the  Board's  pricing  principles,  however, 
any  reduction  in  ACH  net  revenues 
would  have  to  be  recouped  elsewhere  in 
the  ACH  service.  Thus,  it  is  likely  that 
fees  assessed  to  some  Reserve  Bank 
customers  might  decline  while  fees 
assessed  to  other  Reserve  Bank 
customers  might  increase. 

C.  Deposit  Deadlines  and  Processing 
Schedule 

The  Board  requests  comment  on  the 
benefits  and  drawbacks  of  the  Reserve 
Banks  establishing  different  deposit  and 
delivery  deadlines  for  PSOs  and 
depository  institutions.  The  PSOs 
maintain  that  the  Reserve  Banks' 
deposit  and  d^very  deadlines  place 
them  at  a  competitive  disadvantage.  To 
meet  Reserve  Bank  deposit  deadlines, 
PSOs  must  establish  earlier  deposit 
deadlines  and  later  delivery  schedules 
for  their  customers  than  those  offered  by 
the  Reserve  Banks  to  their  customers. 
For  example,  the  Reserve  Banks  have 
established  a  3:00  a.m.  eastern  time 
deadline  for  the  deposit  of  ACH 
transactions  for  all  depositors,  and  make 
those  ACH  transactions  available  to  the 
RDFI  or  its  agent  (including  a  PSO)  by 
6:00  a.m.  eastern  time.  If  the  Reserve 
Banks  were  to  offer  different  deposit 
and  delivery  deadlines  to  PSOs  and 
depository  institutions,  PSOs  would  be 
able  to  establish  deadlines  for  their 
customers  that  would  be  equivalent  to 
those  offered  by  the  Reserve  Banks.  If 
the  deadlines  were  changed,  however, 
the  Reserve  Banks  either  would  have  to 
move  the  depository  institution  deposit 
deadline  to  earlier  in  the  evening  or 
reduce  the  time  they  have  to  process 


ACH  files.  In  either  case,  the  level  of 
service  offered  to  depository  institutions 
that  deal  with  the  Reserve  B&nks 
directly  may  be  reduced. 

D.  Correspondent  Banks  and  Third- 
party  Processors 

If  the  Reserve  Banks  were  to  modify 
their  price  structure  or  deadlines  to  treat 
transactions  also  processed  by  PSOs 
differently,  the  Board  requests  comment 
on  whether  this  treatment  should  be 
limited  to  transactions  processed  by 
PSOs  or  expanded  to  encompass  other 
ACH  transactions,  such  as  those  sent  or 
received  by  correspondent  banks  or 
third-party  processors.  The  Board  is 
interested  in  commenters'  views  on  the 
extent  to  which  the  argimients  to  modify 
Reserve  Bank  practices  regarding  PSOs 
also  apply  to  other  entities  that  act  as 
sending  and  receiving  points  for 
multiple  institutions.  The  Board 
requests  comment  on  how  the  Reserve 
Banks  should  determine  the  entities  that 
qualify  for  treatment  as  PSOs  if  the 
Reserve  Banks  were  to  modify  the  terms 
of  their  ACH  services  to  treat 
transactions  involving  PSOs  (but  not 
correspondent  banks  and  third-party 
processors)  differently. 

E.  Other  Implications 

Finally,  the  Board  requests  comment 
on  the  implications  on  competition,  the 
efficiency  of  the  ACH  system,  and  on 
overall  ACH  volume  growth  should  the 
ResOTve  Banks  modify  their  price 
structure  or  deadlines  to  treat 
transactions  processed  by  PSOs 
differenUy  than  those  received  frt>m  or 
sent  to  other  parties.  One  of  the  Reserve 
Banks'  primary  objectives  is  to  foster 
competition,  improve  the  efficiency  of 
the  payments  mechanism,  and  lower  the 
cost  of  these  services  to  society  at  large, 
while  maintaining  the  integrity  and 
reUability  of  the  pa)rments  mechanism 
and  providing  an  adequate  level  of 
service  nationwide.  To  the  extent  that 
conunenters  are  suggesting 
modifications  to  the  Reserve  Banks' 
ACH  service,  the  Board  requests  that 
they  indicate  whether  and  how  those 
modifications  are  likely  to  affect 
competition  in  the  provision  of  ACH 
services,  the  efficiency  of  the  ACH 
system,  and  the  growth  of  the  ACH 
system. 

IV.  Summary  of  Conmmits  Requested 

To  assist  commenters  in  the 
preparation  of  their  responses  to  this 
notice,  a  summary  of  the  questions  on 
which  the  Board  is  requesting  comment 
follows: 
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A.  Reserve  Bank  ACH  Customers 

1.  Given  the  limitations  on  the  types 
of  entities  that  are  eligible  to  receive 
Reserve  Bank  payment  services,  how 
should  the  ACH  service  be  structured  to 
address  the  differences  in  the  way  that 
the  Reserve  Banks'  and  PSOs'  customer 
bases  are  defined? 

2.  Should  the  Reserve  Banks  continue 
to  consider  the  ODFI  and  RDFI  for  ACH 
transactions  they  process  to  be  their 
customers,  and  charge  them 
accordingly,  even  though  the  institution 
sent  the  transactions  through  or 
received  the  transactions  from  a  PSO?  If 
not,  why  not? 

B.  Price  Structure 

1.  Should  the  Reserve  Banks  charge 
lower  fees  for  ACH  transactions  that  are 
also  processed  by  a  PSO  than  they  do 
for  ACH  transactions  in  which  the 
Reserve  Banks  are  the  only  ACH 
operator?  If  so,  on  what  basis  should  the 
different  fees  be  set?  For  example, 
should  the  Reserve  Banks  offer  different 
ACH  service  levels  for  transactions  also 
involving  a  PSO? 

2.  Should  the  Reserve  Banks  pay 
transaction  fees  to  PSOs  that  send  files 
to  the  Federal  Reserve  and  transaction 
and  file  fees  to  PSOs  that  receive  files 
from  the  Federal  Reserve?  What  services 
do  the  PSOs  provide  to  Reserve  Banks 
that  would  justify  the  payment  of  fees 
to  PSOs?  Would  market  discipline 
constrain  the  fees  charged  by  PSOs  to 
Reserve  Banks?  If  so,  how? 

3.  Should  the  Reserve  Banks  continue 
to  assess  the  ACH  accoimt  servicing  fee 
to  customers  that  exclusively  use  PSOs 
to  send  transactions  to  and  receive 
transactions  from  the  Reserve  Banks?  If 
not,  what  would  be  the  rationale  for 
eliminating  the  fee  for  the  PSOs* 
customers? 

C.  Deposit  Deadlines  and  Processing 
Schedule 

1.  What  are  the  benefits  and 
drawbacks  of  the  Reserve  Banks 
establishing  different  deposit  and 
delivery  deadlines  for  PSOs  and 
depository  institutions? 

D.  Correspondent  Banks  and  Third- 
party  Processors 

1.  If  the  Reserve  Banks  were  to  modify 
their  price  structure  or  deadlines  to  treat 
transactions  also  processed  by  PSOs 
differently,  should  this  treatment  be 
limited  to  transactions  processed  by 
PSOs  or  expanded  to  o&er  ACH 
transactions,  such  as  those  sent  or 
received  by  correspondent  banks  or 
third-party  processors?  Why  or  why 
not?  Do  the  argimients  to  modify 
Reserve  Bank  practices  regarding  PSOs 
also  apply  to  other  entities  that  act  as 
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sending  and  receiving  points  for 
multiple  institutions?  Why  or  why  not? 

2.  How  should  the  Reserve  Banks 
determine  the  entities  that  qualify  for 
treatment  as  PSOs  if  the  Reserve  Banks 
were  to  modify  the  terms  of  their  ACH 
services  to  treat  transactions  involving 
PSOs  (but  not  correspondent  banks  and 
third-party  processors)  differently? 

E.  Other  Implications 

1.  What  are  the  implications  on 
competition,  the  efficiency  of  the  ACH 
system,  and  overall  ACH  volume  growth 
if  the  Reserve  Banks  were  to  modify 
their  price  structure  or  deadlines  to  treat 
transactions  processed  by  PSOs 
differently  than  those  received  from  or 
sent  to  other  parties? 

2.  To  the  extent  that  you  are 
suggesting  modifications  to  the  Reserve 
Banks'  ACH  service,  please  indicate 
whether  and  how  those  modifications 
are  likely  to  affect  competition  in  the 
provision  of  ACH  services,  the 
efficiency  of  the  ACH  system,  and  the 
growth  of  the  ACH  system. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  17, 1999. 
Jennifer  J.  |ohnson. 
Secretary  of  the  Board. 
[PR  Doc.  99-12895  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  e210-01-P 

FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
May  26,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 


procedural  and  other  information  about 
the  meeting. 

Dated:  May  19, 1999. 
Roliert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13005  Filed  5-19-99;  11:26  am] 

BILUNG  CODE  a210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  Coliection 
Activities:  Proposed  Coliections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  simimaries  of 
proposed  information  collections 
projects  and  soUcit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instnmients,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects  1.  Evaluation  of  the 
Proposed  Cash  and  Counseling 
Demonstration — New — Cash  and 
Counseling  is  a  consumer  directed  care 
model  for  individuals  with  physical  or 
development  disabilities.  A 
demonstration  project  implementing 
this  model  is  being  evaluated  by  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  This  portion 
of  the  evaluation  consists  of  four 
information  collection  instnmients. 
Respondents:  Individuals  or 
households,  for-profit,  non-profit 
institutions;  Burden  Information  for 
Informal  Caregiver  Survey — Number  of 
Respondents:  8,000;  Burden  per 
Response:  .38  hours;  Total  Burden  for 
Informal  Caregiver  Survey:  3,040 
hours — Burden  Information  for  Paid 
Worker  Survey — Number  of 
Respondents:  800;  Burden  per 
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Response:  .5  hours;  Total  Burden  for 
Paid  Worker  Siuvey:  400  hours — Burden 
Information  for  Consultant  Survey — 
Number  of  Respondents:  400;  Burden 
per  Response  .58  hours;  Total  Burden 
for  Consultant  Survey:  200  hoiu — 
Burden  Information  for  Ethnographic 
Discussion  Guide — Number  of 
Respondents:  300;  Burden  per 
Response:  1  hours;  Total  Burden  for 
Ethnographic  Discussion  Guide:  300 
hours — Total  Burden:  3,940  hours. 

Send  comments  to  Cjnathia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H.  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  May  13, 1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  99-12806  Filed  5-20-99;  8:45  am] 

BILUNQ  CODE  41SO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Availability  of  Draft  Guidelines  for 
Prevention  of  Opportunistic  Infections 
in  Persons  Infected  Wittt  Human 
Immunodeficiency  Virus 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 
ACTION:  J^otice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  azmoimces  the 
availability  of  a  draft  document  entitled 
"1999  USPHS/IDSA  Guidelines  for  the 
Prevention  of  Opportunistic  Infections 
in  Persons  Infected  with  Human 
Immunodeficiency  Virus,"  prepared  by 
representatives  of  the  U.S.  Public  Health 
Service  (USPHS),  the  Infectious 
Diseases  Society  of  America  (IDS A),  and 
additional  representatives  of  Federal 
agencies,  universities,  professional 
societies,  and  community  organizations, 
for  review  and  comment. 
DATES:  To  ensm«  consideration,  written 
comments  on  this  draft  docimient  must 
be  received  on  or  before  Jime  1, 1999. 
ADDRESSES:  The  draft  document  is 
available  on  the  World-Wide  Web  site  of 
the  AIDS  Treatment  and  Information 
Service  [http://www.hivatis.org). 
Requests  for  hardcopies  of  the 
document  may  be  submitted  to  the 
Division  of  HIV/ AIDS  Prevention, 
Mailstop  E-49,  Centers  for  Disease 
Control  and  Prevention,  Atlanta,  GA 
30333;  telephone  (404)  639-2072.  FAX 


(404)  639-2007.  Written  comments  on 
this  draft  docimient  should  be  sent  to 
the  above  address  for  receipt  by  Jime  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  HIV/ AIDS  Prevention, 
N'ational  Center  for  HIV,  STD,  and  TB 
Prevention,  Mailstop  E-49,  Centers  for 
Disease  Control  and  Prevention,  Atlanta, 
GA  30333;  telephone  (404)  639-2072, 
FAX  (404)  639-2007. 
SUPPLEMENTARY  INFORMATION: 
Opportunistic  infections  constitute  a 
major  cause  of  morbidity  and  mortality 
in  persons  infected  with  human 
immimodeficiency  virus.  The  draft  1999 
Guidelines,  prepared  by  the  United 
States  Public  Health  Services,  the 
Infectious  Diseases  Society  of  America, 
and  representatives  of  Federal  agencies, 
universities,  professional  societies,  and 
community  organizations,  represent  an 
update  of  guidelines  published  in  1995 
and  in  1997.  They  include 
recommendations  to  prevent  major 
parasitic,  bacterial,  mycotic,  and  viral 
infections  in  the  era  of  highly  active 
antiretroviral  therapy  (HAART).  They 
address  prevention  of  disease  by 
chemoprophylaxis  and  vaccination  and 
prevention  of  exposure  to  opportunistic 
pathogens.  They  also  address 
discontinuing  chemoprophylaxis 
against  specific  pathogens  when  the 
CD4+  lymphocyte  count  has  increased 
in  response  to  HAART. 

Dated:  May  17, 1999. 
Joseph  R.  Carter, 

Associated  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-12835  Filed  5-20-99;  8:45  am) 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
Families 

[Notice  of  Program  Announcement  No. 
ACF/ACYF  99-04] 

Fiscal  Year  1999  Discretionary 
Announcement  for  Head  Start 
Partnerships  Witti  Historically  Black 
Colleges  and  Universities 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  DHHS. 
ACTION:  Notice  of  annoimcement  of  the 
availability  of  funds  and  request  for 
applications  for  training  grants  for 
Historically  Black  Colleges  and 
Universities  in  Partnership  with  Head 
Start  and  Early  Head  Start  Grantees. 


SUMMARY:  The  Administration  for 
Children  and  Families  (ACF), 
Administration  on  Children,  Youth  and 
Families  (ACYF)  annoimces  the 
availability  of  $875,000  in  funds  for 
Head  Start  Training  Partnerships  with 
Historically  Black  Colleges  and 
Universities  (HBCUs).  The  purpose  is  to 
utilize  the  capability  of  these 
institutions  of  higher  education  to 
improve  the  quality  and  long  term 
effectiveness  of  Head  Start  and  Early 
Head  Start  grantees  and  delegate 
agencies  by  developing  models  of 
academic  training  and  forming 
partnerships  between  the  HBCUs  and 
Head  Start  and  Early  Head  Start.  Priority 
will  be  given  to  HBCUs  that  propose 
partnerships  that  will  focus  on 
increasing  the  number  of  center-based 
teachers  with  AA,  BA  or  advanced 
degrees  in  early  childhood  education. 

DATES:  The  closing  date  and  time  for 
receipt  of  applications  is  5:00  p.m. 
(Eastern  Time  Zone)  July  20, 1999. 

FOR  FURTHER  INFORMATION:  A  copy  of  the 
program  announcement  and  necessary 
application  forms  can  be  obtained  by 
contacting:  HBCUs,  ACYF  Operation 
Center,  1815  North  Fort  Myer  Drive, 
Suite  300,  Arlington,  Virginia  22209. 
The  telephone  number  is  1-800-351- 
2293  (acyf). 

Co°pies  of  the  program  announcement 
can  be  downloaded  from  the  Head  Start 
web  site  at:  www.acf.dhhs.gov/ 
programs/hsb. 

Eligible  Applicants:  Historically  Black 
Colleges  and  Universities  as  defined  in 
Executive  Order  12876.  Current  grantees 
are  eligible  to  apply. 

Project  Duration:  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period;  project  periods  will  be 
for  four  years. 

Federal  Share  of  Projects.  The 
maximum  Federal  share  for  each  project 
is  not  to  exceed  $150,000  per  year. 
Although  there  are  no  matching 
requirements,  applicants  are  encouraged 
to  provide  non-Federal  contributions  to 
the  project. 

Estimated  Number  of  Projects  to  be 
Funded.  It  is  anticipated  that  up  to  eight 
projects  will  be  funded. 

Statutory  Authority.  The  Head  Start 
Act,  as  amended.  42  U.S.C.9831  et  seq. 
(Catalog  of  Federal  Domestic  Assistance: 
Number  93.600,  Head  Start) 

Dated:  April  29, 1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
[FR  Doc.  99-12874  Filed  5-20-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctot  Uo.  78N-0038] 

Revocation  of  Advisory  Opinion 
Entitled  "FD&C  Act  Trade 
Correspondence  61 " 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice;  revocation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  an 
advisory  opinion  entitled  "FDatC  Act 
Trade  Correspondence,  TC-61," 
(hereinafter  called  TC-61)  dated 
February  15, 1940,  because  it  is  out  of 
date  with  ciurent  scientific  knowrledge 
and  is  superseded  by  the  final  rule  for 
over-the-counter  (OTC)  simscreen  drug 
products.  As  an  advisory  opinion,  this 
correspondence  was  not  published  in 
the  Federal  Register. 

EFFECTIVE  DATE:  JUNE  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Lipnicki,  Center  for  Drug  Evaluation 
and  Research  {HFD-560),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
2222. 

SUPPLEMENTARY  INFORMATION:  TC-61  is  a 
1940  advisory  opinion  regarding  the 
drug  and/or  cosmetic  status  of  sunburn 
and  suntan  preparations.  TC-61  states 
that  a  product  promoted  for  prevention 
of  damage  from  the  sim  is  a  drug,  and 
a  product  that  is  promoted  solely  for  the 
purpose  of  acquiring  an  even  tan  can  be 
considered  a  cosmetic.  The  agency 
updated  this  policy  in  1976,  by  stating 
that  a  product  containing  a  sunscreen 
ingredient,  even  when  labeled  solely  as 
a  tanning  aid,  is  both  intended  and 
understood  to  be  a  sunbiim  preventive 
and,  therefore,  is  a  drug  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
'  (the  act). 

In  the  Federal  Register  of  May  12, 
1993  (58  FR  28194),  FDA  published  a 
proposed  rule  for  OTC  sunscreen  drug 
products.  That  docimient  included  a 
proposal  to  revoke  TC-61  (58  FR 
28204).  One  conunent  was  received  in 
response  to  the  proposal  to  revoke  TC- 
61.  That  comment  did  not  change  the 
agency's  position  and  is  addressed 
elsewhere  in  the  rule  section  of  this 
issue  of  the  Federal  Register.  Therefore, 
under  the  act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  TC-61  is  revoked. 


Dated:  May  10, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12854  Filed  5-20-99;  8:45  am) 

BILLINQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  Identifier:  HCFA-R-0107] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biu-den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Determining 
Third  Party  Liability  (TPL)  State  Plan 
Preprint  and  Supporting  Regulations  in 
42  CFR  433.138;  Form  No.:  HCFA-R- 
0107  (OMB#  0938-0502);  Use:  In  the 
past,  many  third  party  resources  were 
not  diligently  pursued  by  State 
governments.  In  an  effort  to  improve 
program  efficiencies  and  reduce 
Medicaid  expenditures  HCFA 
implemented  TPL  procediu^s.  The 
collection  of  TPL  information  results  in 
significant  program  savings  to  the  extent 
that  liable  third  parties  can  be  identified 
and  payments  can  be  made  for  services 
that  would  otherwise  be  paid  for  by  the 
Medicaid  program.;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
households.  Federal  Government,  and 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  1,900,000; 


Total  Annual  Responses:  1,900,000; 
Total  Annual  Hours:  329,965. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  May  13, 1999. 
John  Parmigiaiu, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FT?  Doc.  99-12808  Filed  5-20-99';  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-20] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttte  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  information:  hi 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 


Federal  Register /Vol.  64,  No.  98 /Friday,  May  21,  1999 /Notices 


27799 


reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Coiul  Order  in 
NatJonal  Coalition  for  the  Homeless 
versus  Vetemns  Administration,  No. 
88-2503-OG  {D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number).  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  shoiUd  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequenUy  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  tg^as^ist  the  homeless,  and  the 
property  will  not  be  available. 

Propertife  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  luisuitability  should 
call  the  toll  bee  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  Usted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  U.S.  Army  Center  for  Public 
Works,  Installation  Support  Center, 
Facilities  Management,  7701  Telegraph 
Road,  Alexandria,  VA  22315-3862; 
(703)  428-6318;  COE:  Ms.  Shirley 
Middles warth,  Army  Corps  of 
Engineers,  Management  &  Disposal 
Division,  Pulaski  Building,  room  4224, 
20  Massachusetts  Avenue,  NW, 
Washington,  DC  20314-1000;  (202)  761- 
0515;  INTERIOR:  Ms.  Lola  Kane, 
Department  of  the  interior,  1849  C 
Street,  NW,  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-^080; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  VA:  Mr.  Anatolij 
kushnir,  Director,  Asset  and  Enterprise 
Development  Service,  181B,  Department 
of  Veterans  Afbirs,  811  Vermont 
Avenue,  NW,  Room  419,  Lafayette 
Bldg.,  Washington,  DC  20420;  (202) 
565-5941;  (These  are  not  toll-free 
numbers). 

Dated:  May  13, 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  5/21/99 

Suitable/Available  Properties 

Buildings  (by  State)  ^ 

Kentucky 

Bldg. 

Rough  River  Lake  Project 

Louisville  Co:  Breckenridge  KY  40232- 

Landholding  Agency:  COE 


Property  Number:  31199920001 

Status:  Excess 

Comment:  496  sq:  ft.,  concrete  block,  most 

recent  use — water  treatment,  off-site  use 

only 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  675 

Naval  Surface  Reserve  Force 

Terminal  Island  Co:  CA  89104- 

Landholding  Agency:  Navy 

Property  Number:  77199920086 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Florida 

Bldg.  648 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  .\gency:  Navy 

Property  Number:  77199920087 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1882 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199920088 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  3228 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landhoiding  Agency:  Navy 
Property  Number:  77199920089 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3604 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199920090 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3605 

Naval  Air  Station  , 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199920091 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  3626 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77199920092 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  3674 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77199920093 

Status:  Unutilized 

Reason:  Secured  Area 

Hawaii 

Bldg.  1385 

Naval  Public  Works  Center 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199920094 
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Status:  Excess 
Reason:  Secured  Area 

Kentucky 

9  BIdgs. 

Wondering  Woods 
Mommoth  Cave  National  Park 
Mammoth  Cave  .Co  Barren  KY  42259- 
Landholding  Agency:  Interior 
Property  Number:  61199920002 
Status:  Excess      w 
Reason:  Extensive  deterioration 

Massachusetts 

Westview  Street  Wells 

Lexington  Co:  MA  02173- 

Landholding  Agency:  VA 

Property  Number:  97199920001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

Bldg.  116 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number  97199992002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  217 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  402 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  105 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Washington 

Bldg.  U515A 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920124 

Status:  Excess 

Reason:  Gas  chamber 

4  Bldgs. 

Fort  Lewis 

Ft.  Lewris  Co:  Pierce  WA  98433- 

Location:  OOIPE,  OOIED,  003ED,  002ED 

Landholding  Agency;  Army 

Property  Number:  21199920125 

Status:  Excess 

Reasoij:  Extensive  deterioration 

4  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  004NA,  007NA,  008NA.  005PJ 
Landholding  Agency:  Army 
Property  Number:  21199920126 
Status:  Excess 
Reason:  Extensive  deterioration 

5  Bldgs. 


Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  FOOll,  M0014.  F0016-F0019 

Landholding  Agency:  Army 

Property  NumbKBr:  21199920127 

Status:  Excess 

Reason:  Extensive  deterioration 

5  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  AOlOl,  C1230,  C1316,  D1103, 
A0102 

Landholding  Agency:  Army 

Property  Number:  21199920128 

Status:  Excess 

Reason:  Extensive  deterioration 

8  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0104,  A0108,  A0220.  B1131, 
C1203,  C1218,  D1102,  D1131 

Landholding  Agency:  Army 

Property  Number:  21199920129 

Status:  Excess 

Reason:  Extensive  deterioration 

3  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0105,  C1217,  C011.2 

Landholding  Agency:  Army 

Property  Number:  21199920130 

Status:  Excess 

Reason:  Extensive  deterioration 

7  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0124.  A0133,  D1114.  D1124, 
A0135,  J0200.  J0202 

Landholding  Agency:  Army 

Property  Number:  21199920131  , 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  A0205,  A0310 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920132 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  A0338 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Limdholding  Agency:  Army 

Property  Number:  21199920133 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  E0390 

Fort  Levns 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  211 999201 34 

Status:  Unutilized 

Reason:  Extensive  deterioration 

27  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  B0405,  B0407-B0409,  B0429, 
B0432.  B0504-B0505,  B0508,  B0529, 
B0532-BD533,  B0604-B0605,  B0607- 
B0609.  B0705.  B0709,  B0728-B0729, 
B0732.  B0733,  B0804.  B0805,  B0828, 
B0829 

Landholding  Agency:  Army 

Property  Number:  21199920135 


Status:  Excess 

Reasons  Extensive  deterioration 

12  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0440,  A0519,  A0619,  C0309, 
C0320,  C0409,  C1009,  C1020,  D0711, 
D0722.  D0811.D0822 

Landholding  Agency:  Army 

Property  Number:  21199920136 

Status:  Excess 

Reason:  Extensive  deterioration 

23  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0441,  B0803,  B0810,  B0827, 
B0834,  C0301,  C0308,  C0321,  C0328. 
ClOOl,  C1021,  C1028,  C1307,  D0703, 
D0710,  D0727,  D0734.  D0803,  D0810, 
D0827.  D0834,  D1127,  D1142 

Landholding  Agency:  Army 

Property  Number:  21199920137 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  A0456 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920138 

Status:  Excess 

Reason:  Extensive  deterioration 

19  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A0536,  A0537,  A0540,  A0451, 
A0541,  A0602-A0604,  A0606,  A0607. 
A0610.  A0611,  A0632.  A0633,  A0636, 
A0637,  A0640,  A0641.  A0906 

Landholding  Agency:  Army 
Property  Number:  21199920139 

Status:  Excess 

Reason:  Extensive  deterioration 

12  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  A0454,  A0455,  A0802,  A0803, 
A0806,  A0807.  A0828,  A0829.  A0832, 
A0833,  A0907,  A0933 
Landholding  Agency:  Army 
Property  Number:  21199920140 
Status:  Excess 

Reason:  Extensive  deterioration 
7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  A0518,  A0530,  B0811,  B0822, 

B0911,  C0614,  A0638 
Landholding  Agency:  Army 
Property  Number:  21199920141 
Status:  Excess 

Reason:  Extensive  deterioration 
6  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  A0639,  A0827,  A0901,  A0908, 

04041,  04042 
Landholding  Agency:  Army 
Property  Number:  21199920142 
Status:  Excess 

Reason:  Extensive  deterioration 
33  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  D0704-D0709,  D0728-D0733, 
D0804-D0809,  D0828-D0833,  D1106, 
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D1117-D1118.  D1143,  D1151.  D1158- 

Bldgs.  D1156,  D1162 

Bldgs.  01519,  2046,  2061 

D1160,  D1163 

Fort  Lewis 

Fort  Lewis 

Ijindholding  Agency:  Anny 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  Number:  21199920143 

Landholding  Agency:  Army 

Landholding  Agency:  Army 

Status:  Excess 

Property  Number:  21199920152 

Property  Number:  21199920161 

Reason:  Extensive  deterioration 

Status:  Excess 

Status:  UnuUlized 

10  Bldgs. 

Reason:  Extensive  deterioration 

Reason:  Extensive  deterioration 

Fort  Lewis 

Bldgs.  1202,  B1202, 1203 

13  Bldgs. 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Fort  Lewis 

Fort  Lewis 

I.oration:  A0711,  B0802,  A0801.  A0909, 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Ft.  Lewis  Co:  Pierce  WA  98433- 

A0834.  A0934,  A0813.  A0826.  A0913, 

Landholding  Agency:  Army 

Location:  02085,  2270,  6229,  2410,  2411, 

A0926 

Property  Number:  21199920153 

2621.  2885.  6230,  9642.  2886.  2887,  2888. 

Landholding  Agency:  Army 

Status:  Excess 

2889 

Property  Number:  21199920144 

Reason:  Extensive  deterioration 

Landholding  Agency:  Army 

Status:  Excess 

Bldgs.  1206.  C1209,  B1210 

Property  Number:  21199920162 

Reason:  Extensive  deterioration 

Fort  Lewis 

Status:  Unutilized 

9  Bldgs. 

Ft  Levm  Co:  Pierce  WA  98433- 

Reason:  Extensive  deterioration 

Fort  Lewis 

1.andholding  Agency:  Army 

9  Bldgs. 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  Number:  21199920154 

Fort  Lewis 

Location:  B080B.  B0809,  B0832.  B0833, 

Status:  Excess 

Ft.  Lewis  Co:  Pierce  WA  98433- 

A0814,  A0815,  A0824,  A0914.  A0915 

Reason:  Extensive  deterioration 

Location:  3015,  3067,  3030,  03062. 1446. 

Landholding  Agency:  Army 

6  Bldgs. 

03083,  03084. 03088.  3089 

Property  Number:  21199920145 

Fort  Lewis 

landholding  Agency:  Army 

Status:  Excess 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  Number:  21199920163 

Reason:  Extensive  deterioration 

Location:  C1224,  C1227  C1234,  C1237. 

Status:  Unutilized 

Bldgs.  C0860,  A0906 

D1139,  C1275 

Reason:  Extensive  deterioration 

Fort  Lewis 

Landholding  Agency:  Army 

4  Bldgs. 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  Number:  21199920155 

Fort  Lewis 

I^ndholding  Agency:  Army 

Status:  Unutilized 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Property  Number:  21199920146 

Reason:  Extensive  deterioration 

Location:  3092,  3101,  03094,  03097 

Status:  Excess 

7  Bldgs. 

landholding  Agency:  Army 

Reason:  Extensive  deterioration 

Fort  Lewis 

Property  Number:  21199920164 

Bldgs.  A1006,  E1006 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Fort  Lewis 

Loration:  E1301,  C1303.  E1305.  01311, 

Reason:  Extensive  deterioration 

Ft.  Lewis  Co:  Pierce  WA  98433- 

C1317,  D1128,  C1319 

8  Bldgs. 

Landholding  Agency:  Army 

Landholding  Agency:  Army 

Fort  Lewis 

Property  Number:  21199920147 

Property  Number:  21199920156 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Excess 

Status:  Unutilized 

Location:  03109,  03217,  04295.  3210.  3240, 

Reason:  Extensive  deterioration 

Reason:  Extensive  deterioration 

03276.  03658.  3725 

6  Bldgs. 

8  Bldgs. 

Landholding  Agency:  Army 

Fort  Lewis 

Fort  Lewis 

Property  Number:  21199920165 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Unutilized 

Location:  1011, 1016.  C1016. 1034, 1036, 

Location:  1322,  3016,  3070, 1323.  9663. 

Reason:  Extensive  deterioration 

1037 

C1341,  C1342,  C1343 

5  Bldgs. 

Landholding  Agency:  Army 

Landholding  Agency:  Army 

Fort  Lewis 

Property  Number:  21199920148 

Property  Number:  21199920157 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Status:  Ex'cess 

Status:  Unutilized 

I  .oration:  4059,  4066-4069 

Reason:  Extensive  deterioration 

Reason:  Extensive  deterioration 

Landholding  Agency:  Army 

7  Bldgs. 

Bldg.  A1401 

Property  Number:  21199920166 

Fort  Lewis 

Fort  Lewis 

Status:  Unutilized 

Ft.  Levns  Co:  Pierce  WA  98433- 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Reason:  Extensive  deterioration 

Location:  1035,  2608-2612,  6194 

Landholding  Agency:  Army 

Bldgs.  4079,  4081,  4170 

Landholding  Agency;  Army 

Property  Number:  21199920158 

Fort  Lewis 

Property  Number:  21199920149 

Status:  Unutilized 

Ft.  Lewris  Co:  Pierce  WA  98433- 

Status:  Excess 

Reason:  Extensive  deterioration 

Landholding  Agency:  Army 

Reason:  Extensive  deterioration 

5  Bldgs. 
Fort  Lewis 

Property  Number:  2 1 1 99920167 

8  Bldgs. 

Status:  Unutilized 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Reason:  Extensive  deterioration 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  A1411.  A1413.  A1415.  A14420, 

6  Bldgs. 

Location:  AllOl,  A1106,  BOlOl,  A1109, 

1444 

Fort  Lewis 

A1453,  AlllO,  Aim,  A1112 

Landholding  Agency:  Army 

Ft.  Lewis  Co:  Pierce  WA  98433- 

I..andholding  Agency:  Army 

Property  Number:  21199920159 

I.oration:  5038,  5114,  5115,  5121.  5127,  5165 

Property  Number:  21199920150 

Status:  Unutilized 

Landholding  Agency:  Army 

Status:  Excess 

Reason:  Extensive  deterioration 

Property  Number:  21199920168 

Reason:  Extensive  deterioration 

15  Bldgs. 
Fort  Lewis 

Status:  Unutilized 

7  Bldgs. 

Reason:  Extensive  deterioration 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

17  Bldgs. 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  1448,  A1451.  A01452,  A1454, 

Fort  Lewis 

Location:  D1107,  D1152,  E1121,  D1125, 

B0114,  B0116,  B0118,  B0214,  B0216, 

Ft.  Levns  Co:  Pierce  WA  98433- 

D1132,  D1135,  D1143 

B0218,  C0119,  D0211, 1456,  A1460.  A1491 

I.oration:  5173,  5210-5212,  6174,  6184-6186. 

Landholding  Agency:  Army 

Landholding  Agency:  Army 

6205-6207,  6222-6227 

Property  Number:  21199920151 

Property  Number:  21199920160 

Landholding  Agency:  Army 

Status:  Excess 

Status:  Unutilized 

Property  Number:  21199920169 

Reason:  Extensive  deterioration 

Reason:  Extensive  deterioration 

Status:  Unutilized 
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Reason:  Extensive  deterioration 

5  Bidgs. 

Fort  Lewis 

Ft.  LewisfCk):  Pierce  WA  98433- 

Location:  5213.  6195.  6232,  6069,  2621 

Landholding  Agency:  Army 

Property  Number:  21199920170 

Status:  Unutilized 

Reason:  Extensive  deterioration 

17  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  6168,  6228,  6175.  6183.  6221,  6176, 
6181,  6212,  6217,  6177-6180,  6213-6216 

Landholding  Agency:  Army 

Property  Number:  21199920171 

Status:  Unutilized 

Reason:  Extensive  deterioration 

11  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  6182.  6192,  6193,  6231.  6204.  6232, 

6236,  6237,  7990,  06243,  06244 
Landholding  Agency:  Army 
Property  Number:  21199920172 
Status:  Unutilized 
Reason:  Extensive  deterioration 
4  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  7908.  07984,  7985.  08071 
Landholding  Agency:  Army 
Property  Number:  211 999201 73 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  8095,  8096 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920174 
Status:  Unutilized 
Reason:  Extensive  deterioration 
19  Bldgs. 
Fort  Lewris 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  8296,  8957-8965,  8967-8969,  8966, 

8970-8972.  8978.  08980 
Landholding  Agency:  Army 
Property  Number:  21199920175 
Status:  Unutilized 
Reason:  Extensive  deterioration 

7  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  9502.  9504,  9506,  9507B,  9568, 

9507,  9523 
Landholding  Agency:  Army 
Property  Number:  21199920176 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  9572,  9591,9595 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  21199920177 

Status:  Unutilized 

Reason:  Extensive  deterioration 

8  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  9597,  9598,  09616,  09618.  9620, 

9621,9622.  9626 
Landholding  Agency:  Army 
Property  Number:  21199920178 


Status:  Unutilized 

Reason:  Extensive  deterioration 

7  Bldgs. 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Location:  9628,  9632,  9641,  09647,  09648, 

9667,  9671 
Landholding  Agency:  Army 
Property  Number:  21199920179 
Status:  Unutilized 
Reason:  Extensive  deterioration 
12  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Location:  9675,  1202,  9716,  A1108,  9677, 

9683,  9678,  9680,  9681,  9685,  9783.  09789 
Landholding  Agency:  Army 
Property  Number:  21199920180 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9988,  9991 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  21199920181 
Status:  Unutilized 
Reason:  Extensive  deterioration 

[FR  Doc.  99-12520  Filed  5-20-99;  8:45  am) 
BILUNQ  CODE  4210-2*-* 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application 

for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  June  21, 
1999. 

ADDRESSES:  Docimients  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dell,  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 


SUPPLEMENTARY  INFORMATION:  Applicant: 
Dr.  Susan  Loeb.  U.S.D.A.  Forest  Service, 
Southern  Research  Center,  Clemson, 
South  Carolina,  TEOl  1953-0. 

The  applicant  requests  authorization 
to  take  (capture,  tag,  and  release)  the 
endangered  Carolina  northern  Ryiag 
squirrel,  Glaucomys  sabrinus  coloratus, 
and  the  Virginia  northern  flying 
squirrel,  Glaucomys  sabrinus  fuscus, 
throughout  the  species'  ranges  in  North 
Carolina  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Dated:  May  13, 1999. 
Judy  L.  Jones, 
Acting  Regional  Director. 
(FR  Doc.  99-12837  Filed  5-20-99;  8:45  am] 

BILUNQ  CODE  4310-SS-I> 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Availability  of  ttie 
Comprehensive  Management  Plan  for 
ttie  Tijuana  Slough  National  Wildlife 
Refuge  and  Associated  Environmental 
Assessment  and  Comprahenshfe 
Management  Plan  for  the  Tijuana  Rhrer 
National  Estuarine  Research  Reserve 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  agencies 
and  the  public  that  the  Comprehensive 
Management  Plan  for  the  Tijiiana 
Slough  National  Wildlife  Refuge 
(Refuge)  and  associated  Environmental 
Assessment  are  available  from  the  U.S. 
Fish  and  Wildlife  Service  for  public 
review  and  comment.  The  purpose  of 
the  Comprehensive  Management  Plan  is 
to  guide  Refuge  management  decisions 
and  to  identify  strategies  to  meet  the 
goals  and  objectives  of  the  Tijuana 
Slough  Refuge  and  National  Wildlife 
Refuge  System.  The  Comprehensive 
Management  Plan  addresses  the 
following  management  issues, 
functions,  and  programs:  administrative 
framework;  resource  protection, 
management,  and  restoration;  research  . 
and  monitoring;  education  and 
interpretation;  public  involvement,  use, 
and  access;  facilities  development; 
appropriate  and  compatible  Refuge  uses 
determination;  and  watershed 
coordination  between  the  United  States 
and  Mexico  for  the  Tijuana  Slough 
Refuge. 

The  Enviroiunental  Assessment 
evaluates  the  alternatives  and  analyzes 
the  environmental  effects  of 
implementing  the  Comprehensive 
Management  Plan.  The  two  alternatives 
evaluated  in  the  Environmental 
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Assessment  provide  different  levels  of 
wildlife  management  and  visitor 
services  opportunities.  The 
Environmental  Assessment  will  be  used 
to  determine  whether  the 
implementation  of  the  selected 
alternative  would  have  a  significant 
impact  upon  the  quality  of  the  human 
environment. 

The  Comprehensive  Management 
Plan  for  the  Tijuana  Slough  National 
Wildlife  Refuge  was  integrated  into  and 
coordinated  with  the  update  of  the  1986 
Management  Plan  for  the  Tijuana  River 
National  Estuarine  Research  Reserve 
(NERR).  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
administers  the  National  Estuarine 
Research  Reserve  System.  NOAA 
requires  that  each  NERR  have  an 
approved  written  management  plan  that 
is  periodically  updated.  The 
Comprehensive  Management  Plan  is  the 
fiirst  update  of  the  1986  Tijuana  River 
NERR  Management  Plan. 
DATES:  Written  comments  shoidd  be 
postmarked  or  electronically-mailed  no 
later  than  June  21, 1999. 
ADDRESSES:  There  are  three  options  for 
submitting  comments  on  the  Tijuana 
Slough  EA  and  CMP,  mail,  fax,  or 
electronic  mail.  Mail  or  fax  your 
comments  to  Dean  Rimdle,  Manager, 
San  Diego  Bay  National  Wildlife  Refuge 
Complex,  2736  Loker  Avenue  West, 
Suite  A,  Carlsbad,  CA  92008,  phone 
(760)  930-0168,  facsimile  (760)  930- 
0256.  You  may  submit  comments  by 
electronic  mail  (e-mail)  to:  rlplanning — 
guest@fws.gov.  Submit  comments  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption, 
and  enter  "Tijuana  Slough  NWR  CMP/ 
EA"  in  the  subject  line. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  who  want  copies  of  the 
Comprehensive  Management  Plan  for 
the  Tijuana  Slough  National  Wildlife 
Refuge  and  Associated  Enviroimiental 
Assessment,  should  immediately , 
contact  Charles  Houghten,  Acting  Chief, 
Division  of  Refuge  Planning,  911  NE 
11th  Avenue,  Portland,  Oregon  97232, 
telephone  (503)  231-2231,  facsimile 
(503)  231-6161.  These  dociunents  will 
also  be  available  for  viewing  on  the 
following  Fish  and  Wildlife  Service 
webpage  www.rl.fws.gov/ 
plnhome.html. 

Background  Information 

The  Tijuana  Slough  Refuge  provides 
habitat  for  several  endangered, 
threatened,  and  migratory  species.  The 
salt  marsh,  tidal  channels,  mudflats, 
sand  beaches,  and  dunes  provide  habitat 


for  the  endangered  light-footed  clapper 
rail,  endangered  California  least  tern, 
endangered  brown  pelican,  endangered 
salt  marsh  bird's  beak,  threatened 
western  snowy  plover.  State-endangered 
Belding's  savannah  sparrow,  and  many 
species  of  migratory  shorebirds  and 
waterfowl.  The  riparian  woodlands 
provide  habitat  for  the  endangered  least 
Bell's  vireo,  endangered  southwestern 
willow  flycatcher,  and  many  species  of 
migratory  birds. 

Two  alternatives  are  analyzed  in  the 
Enviroimiental  Assessment.  Alternative 
A  (preferred  alternative)  would 
implement  increased  levels  of  both 
wildlife  management  and  visitor 
services  at  the  Tijuana  Slough  Refuge. 
Alternative  B  (no  action)  would 
implement  existing  levels  of  wildlife 
management  and  visitor  services  at  the 
Tijuana  Slough  Refuge.  The 
Environmental  Assessment  also 
analyzes  the  environmental  effects  of  (1) 
predator  management  for  the  recovery  of 
endangered  and  threatened  species,  (2) 
construction  of  new  office  and 
classroom  space,  (3)  acquisition  of 
additional  lands  along  Sea  Coast  Drive, 
(4)  annual  sand  dune  maintenance,  (5) 
relocation  of  damaged  trails  in  the 
Tijuana  River  floodplain,  and  (6) 
emergency  dredging  of  the  mouths  of 
Oneonta  Slough  and  Tijuana  River. 

The  environmental  review  of  the 
Refuge  Comprehensive  Management 
Plan  and  associated  Environmental 
Assessment  will  be  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
regulations  (40  CFR  1500-1508), 
National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvament  Act  of  1997  (16  U.S.C. 
668dd  et  seq.),  other  appropriate  Federal 
laws  and  regulations,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 

Dated:  May  17. 1999. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  99-12838  Filed  5-20-99;  8:45  am] 
aiUJNG  CODE  4310-65-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-^863-1410-00-P] 

Notice  for  PuUication;  AA-6652-G; 
Ataska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 


hereby  given  that  a  decision  to  issue 
conveyance  imder  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971.  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
Far  West,  Inc.  for  approximately  5,839 
acres.  The  lands  involved  are  in  the 
vicinity  of  Chignik,  Alaska. 

Seward  Meridian,  Alaska 

T.  46  S..  R.  58  W., 
Sees.  14, 15.  and  16; 
Sees.  20  to  23,  inclusive; 
Sees.  27,  28,  29.  32.  33,  and  34. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  Jime  21, 1999  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  fit)m  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Katlierine  L.  Flippen, 
Land  Law  Examiner,  Branch  of  State  and 
Project  Adjudication. 

[FR  Doc.  99-1 2839  Filed  5-20-99;  8:45  am] 
BOJJNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[W(>-240-10S0-00-24 1A] 

Collection,  Storage,  Preservation  and 
Scientific  Study  of  Foeeils  From 
Federal  and  Indian  Lande 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  meeting  regarding  the  collection, 
storage,  preservation  and  scientific 
study  of  fossils  from  federal  and  Indian 
lands  will  be  held  on  June  21, 1999,  in 
Reston,  Virginia  at  the  U.S.  Geological 
Survey  auditorium.  The  Department  of 
the  Interior  will  hold  a  one  day  public 
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meeting  to  receive  input  on  federal 
paleontology  policies. 
DATES:  The  meeting  will  be  held  on 
Monday,  June  21, 1999,  beginning  at 
8:30  A.M.  Persons  wishing  to  make  a 
presentation  have  up  to  five  minutes  to 
make  a  statement  and  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

ADDRESSES:  The  U.S.  Geological  Siuvey 
is  located  at  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  and  parking  is 
generally  available  at  the  USGS  visitor 
lot.  Written  comments  will  be  accepted 
at  the  meeting  or  may  be  sent  to  Sara 
Pena,  Bureau  of  Land  Management, 
1849  C.  St.,  N.W.,  LS-204.  Washington, 
D.C.,  20240,  by  July  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Pena,  Bureau  of  Land  Management  at 
(202) 452-5040.  ^ 

SUPPtEMENTARY  INFORMATION:  The      "  ■ 
United  States  Senate  (Senate  Report 
105-227)  requested  that  the  Secretary  of 
the  Interior,  in  considtation  with 
appropriate  scientific,  educational,  and 
commercial  entities,  prepare  a  report 
assessing  the  need  for  a  unified  federal 
policy  on  the  collection,  storage,  and 
preservation  of  fossils.  The  backgroimd 
document,  "Collection,  Storage, 
Preservation  and  Scientific  Study  of 
Fossils  from  Federal  and  Indian  Lands," 
provides  some  information  on  current 
federal  policies  on  paleontology.  A  copy 
of  the  background  document  is  available 
on  the  Interior  Department  web  site  at 
http://www.doi.gov,  or  by  contacting 
Sara  Pena,  Biueau  of  Land  Management, 
■  1849  C.  St.,  N.W..  LS-204,  Washington, 
D.C.,  20240,  telephone:  (202)  452-5040. 

Dated:  May  17. 1999. 
Marilyn  W.  Nickels, 
Group  Manager,  Cultural  Heritage, 
Wilderness,  Special  Areas  and  Paleontology, 
Bureau  of  Land  Management. 
[PR  Doc.  99-12795  Filed  5-20-99;  8:45  am] 
BILUNG  CODE  4310-ftMI 


DEPARTMENT  OF  THE  l^f^ERIOR 

Buraau  of  Land  Management 
[OR-4}30-09-1 220-00:  GP9-0183] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Thursday,  Jime 
3, 1999  from  8:00  a.m.  to  4:00  p.m.  at 


the  Best  Western  Sunridge  Inn,  One 
Sunridge  Lane,  Baker  City,  Oregon 
97814. 

At  an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
lunch.  Public  comments  will  be 
received  from  12:00  p.m.  to  12:15  p.m., 
June  3, 1999.  Topics  to  be  discussed  are 
the  prioritizing  of  market  segments, 
refinement  of  mission  and  goals,  and 
reports  from  Coordinators  of 
Subcommittees. 

DATES:  The  meeting  will  be  from  8:00 
a.m.  to  4:00  p.m.  June  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  hiterpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814  (Telephone  541- 
523-1845). 
Penelope  Dunn-Woods, 
Acting  District  Manager. 
[FR  Doc.  99-12810  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

[ID-036-1210-00] 

Notice  of  Recreation  Use  Restrictions 
and  Regulations  for  Egin  L^lces 
Access  and  Red  Road  Recreation  Sites 
Adjacent  and  Wittiin  ttie  Sand 
Mountain  Wilderness  Study  Area 
(WSA),  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  recreation  use 

restrictions  for  Egin  Lakes  Access  and 

Red  Road  recreation  sites  adjacent  and 

within  the  Sand  Mountain  WSA,  Idaho. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Title  43  Group  8000- 
Recreation  Programs,  and  in  accordance 
with  the  principles  established  by  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  National 
Environmental  Policy  Act  of  1969,  that 
certain  lands  located  in  and  adjacent  to 
the  Sand  Mountain  WSA  which 
includes  the  area  known  as  the  St. 
Anthony  Sand  Dunes  Special  Recreation 
Management  Area  (SRMA)  in  Fremont 
and  Jefferson  Coimties,  Idaho  have 
recreation  use  restrictions  placed  upon 
them.  Actions  are  implemented  under 
the  authority  of  43  CFR  8364. 
DATES:  Effective  date:  May  26, 1999. 
ADDRESSES:  Bureau  of  Land 
Management,  Upper  Snake  River 
District,  Idaho  Falls  Field  Office,  1405 
Hollipark  Drive,  Idaho  Falls,  Idaho 
83401,  telephone  (208)  524-7500. 


SUPPLEMENTARY  INFORMATION:  The  WSA 
is  21 ,000  acres  of  public  land  that  has 
current  vehicle  and  recreation  use 
restrictions  within  it  that  were 
established  through  the  Federal  Regisler 
on  August  13, 1992.  Both  the  WSA  and 
SRMA  are  within  the  Egin-Hamer 
Winter  Seasonal  Closure  Area 
established  through  the  Federal  Register 
on  December  16, 1997. 

Recreation  use  in  the  SRMA  has 
increased  nearly  1000%  from  an 
estimated  14,000  visits  in  FY84  to  over 
136,000  visits  in  FY  98.  The  Egin  Lakes 
Access  Site  alone  recorded  over  72,000 
visits  in  which  over  20,000  visitors  were 
campers  using  the  imdeveloped 
camping  area  or  the  developed  parking 
lot  to  camp.  Use  along  the  Red  Road 
where  there  are  numerous  undeveloped 
recreation  sites  recorded  over  24,000 
visits  in  which  over  2000  visitors  were 
overnight  campers. 

Open  campnre  sites  inside  the  Sand 
Mountain  WSA  but  outside  the  Red 
Road  Open  Sand  Campfire  Area  have 
increased  tremendously  in  the  last  few 
years,  especially  around  major  access 
routes  onto  the  open  sand  and  around 
Dry  Lake  Bed  (Hidden  Lake)  causing 
degradation  of  the  natural  values  of  the 
area.  The  last  few  years  have  also  had 
non-traditional  dispersed  recrea^on 
uses  occiu:  on  Hidden  Lake  which  is  a 
dry  lake  bed  in  the  winter  but  has  water 
throughout  the  spring,  simimer,  and  Ml 
seasons.  Snowmobile  and  Personal 
Water  Craft  users  have  been  using  the 
lake  in  the  siunmer  for  water  craft 
skimming.  This  activity  has  created 
safety  problems  to  other  recreation  users 
along  the  lake  shore  and  in  the  water. 
These  uses  were  not  present  at  the  time 
the  roadless  inventory  for  wilderness 
values  was  conducted  by  the  BLM 
during  1970s  and  are  not  considered  a 
type  of  primitive  and  unconfined 
recreation  use  for  a  wilderness 
characteristic. 

To  reduce  the  litter  and  debris  left  in 
open  campfires  causing  safety  problems 
to  recreation  users,  the  degrading  of 
natural  values  of  the  area  and 
prohibiting  non-primitive  type  of 
recreation  activities  inside  the  WSA,  the 
following  restrictions  will  be 
implemented  and  apply  to  the  Sand 
MountaiQ  WSA:  1)  Open  campfires  are 
prohibited  inside  the  Sand  Mountain 
WSA  except  in  the  designated  Red  Road 
Open  Sand  Campfije  Area;  2)  Use  of 
personal  water  craft  or  any  other 
motorized  vehicle  or  craft  is  prohibited 
on  any  body  of  water  inside  die  WSA. 

Use  in  the  developed  and 
undeveloped  recreation  sites  and  areas 
surrounding  and  within  the  WSA  have 
increased  over  20%  the  last  three  years. 
The  use  has  created  public  safety  and 
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natural  environment  concerns  within 
these  sites  and  areas. 

To  reduce  these  public  safety  and 
natural  environment  concerns  in  these 
sites  and  areas,  the  following 
restrictions  are  to  be  implemented:  (1) 
Quiet  hones  within  the£gin  Lakes 
Access  Site  and  Red  Road  Recreation 
Area  is  from  11pm  imtil  7am;  (2)  The 
burning  of  any  foreign  material  other 
than  wood  in  all  camp  fires  is 
prohibited  throughout  the  St.  Anthony 
Sand  Dimes  SRMA.  Prohibited  material 
includes  but  not  limited  to  pallets, 
treated  lumber,  tires,  glass,  aluminum, 
etc.;  (3)  Engaging  in  fighting;  (4) 
Addressing  any  offensive,  derisive,  or 
annoying  communication  that  has  a 
direct  tendency  to  cause  acts  of  violence 
by  the  person  to  whom,  individually, 
the  remark  is  addressed. 

Maps  of  the  areas  where  the 
restrictions  and  regulations  apply  will 
be  available  at  the  Idaho  Falls  Field 
OfGce.  Signs  with  the  rules  and 
regulations  will  be  posted  at  all 
entrances  into  the  WSA  as  well  as  at  the 
recreation  sites  and  areas.  The  new  rules 
and  regulations  will  incorporated  into 
the  existing  St.  Anthony  Sand  Dimes 
and  Sand  Mountain  WSA  information 
flyer. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Boggs,  Bureau  of  Land  Management, 
Upper  Snake  River  District,  Idaho  Falls 
Field  Office,  1405  Hollipark  Drive, 
Idaho  Falls,  Idaho  83401,  (208)  524- 
7527. 

Dated:  May  13, 1999. 
Joe  Kraayenbrink, 
Field  Manager. 

[FR  Doc.  99-12809  Filed  5-20-99;  8:45  am] 
BHJJNQ  CODE  4310-QG-^ 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infornurtion  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice. 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  we  are  notifying  you  that 
we  have  submitted  an  information 
collection  request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  are  also 
soliciting  your  comments  on  this  ICR 
which  describes  the  information 
collection,  its  expected  costs  and 


burden,  and  how  the  data  will  be 
collected. 

DATES:  Written  comments  should  be 
received  on  or  before  June  21, 1999. 
ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0073),  725  17th  Street,  N.W., 
Washington,  D.C.  20503;  telephone 
(202)  395-7340.  Copies  of  these 
comments  shoidd  also  be  sent  to  us.  The 
U.S.  Postal  Service  address  is  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  and  the  e:Mail  address 
is  RMP.comments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385,  e:Mail 
Dennis.C.Jones@mms.gov.  You  may  also 
contact  Dennis  Jones  to  obtain  a  copy  of 
the  ICR  at  no  cost. 
SUPPLEMENTARY  INFORMATION: 

Title:  Net  Profit  Share  Leases. 

OMB  Control  Number:  1010-0073. 

Abstract:  The  Department  of  the 
Interior  is  responsible  for  matters 
relevant  to  mineral  resource 
development  in  the  OCS.  The  Secretary 
of  the  Interior  (Secretary)  is  responsible 
for  managing  the  production  of  minerals 
from  Federal  and  Indian  lands  and  the 
OCS;  for  collecting  royalties  from 
lessees  who  produce  minerals;  and  for 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  The 
Minerals  Management  Service  (MMS) 
performs  the  royalty  management 
functions  for  the  Secretary. 

To  encourage  exploration  and 
development  of  oil  and  gas  leases  on 
submerged  lands  of  the  Outer 
Continental  Shelf  (OCS),  regulations 
were  promulgated  at  30  CFR  260.110(4) 
implementing  a  net  profit  share  bidding 
system.  The  Net  Profit  Share  Lease 
(NPSL)  bidding  system  was  established 
to  properly  balance  a  fair  market  return 
to  the  Federal  Government  for  the  lease 
of  its  lands,  with  a  fair  profit  to 
companies  risking  their  investment 
capital.  The  system  provides  an 
incentive  for  early  and  expeditious 
exploration  and  development,  and 
provides  for  a  sharing  of  the  risks  by  the 
lessee  and  the  Government.  The  bidding 
system  incorporates  a  fixed  capital 
recovery  system  as  the  means  through 
which  the  lessee  recovers  costs  of 
exploration  and  development  from 
production  revenues,  along  with  a 


reasonable  return  on  investment.  This 
collection  of  information  is  necessary  in 
order  to  determine  when  royalty 
payments  are  due,  and  to  determine  the 
proper  amount  of  payment. 

Under  the  NPSL  bidding  system,  a 
notice  of  OCS  lease  sale  is  published  in 
the  Federal  Register  with  a  net  profit 
share  rate  and  a  capital  recovery  factor 
(CRF)  established  for  each  tract  within 
the  sale.  The  CRF  allows  the  lessee  to 
inflate  certain  allowable  costs  by 
multiplying  costs  by  the  CRF.  This 
additional  allowance  results  in  a  type  of 
risk-sharing  arrangement  with  the 
Government.  Tracts  within  the  same 
sale  may  have  different  profit  share  rates 
and  different  CRF's.  The  last  OCS  lease 
sale  involving  NPSL's  was  in  August 
1983. 

When  companies  enter  into  NPSL 
agreements,  they  agree  to  submit  the 
reports  required  by  30  CFR  220.031. 
There  are  no  reporting  forms  required, 
but  the  lessees  must  submit  updates 
containing  specific  information.  Before 
production  begins,  reports  are  required 
on  an  annual  basis.  These  reports  must 
document  costs  incurred,  credits 
received,  and  the  balance  in  the  NPSL 
capital  account.  Once  production 
begins,  monthly  reports  are  required 
that  include  the  amount  and  disposition 
of  oil  and  gas  saved,  removed,  or  sold; 
the  amount  of  production  revenue;  the 
amount  and  description  of  costs  and 
credits  to  the  NPSL  capital  account;  the 
balance  in  the  capital  account;  the  net 
profit  share  base  and  net  profit  share 
payment  due  the  Government;  and  the 
lessee's  monthly  profit  share.  All 
information  submitted  is  taken  directly 
frt)m  the  lessee's  own  records.  No 
unique  information  is  required  by  MMS. 

Royalty  payments  are  made  based  on 
the  individual  lease's  net  profit  share 
rate,  multiplied  by  the  quantity 
(revenues  and  other  credits,  less  costs). 
MMS  uses  the  data  submitted  in  the 
annual  and  monthly  reports  to  verify 
costs  claimed,  revenues  earned,  and 
royalty  payments  due.  No  royalties  are 
paid  until  the  lessee  recovers 
exploration  and  development  expenses. 
Information  provided  in  the  reports  is 
used  by  MMS  auditors.  Failure  of  the 
respondent  to  submit  the  information 
results  in  noncompliance  with  the 
requirements  of  30  CFR  Part  220  and 
could  result  in  loss  of  royalty  payments 
to  the  Government. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
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of  information  was  published  on 
December  11, 1998  (63  PR  68472). 

Estimated  Number  and  Type  of 
Respondents/Affected  Entities: 
Approximately  11  Federal  and  Indian 
lessees  and  payors. 

Frequency  of  Response:  Monthly 
responses  are  required  for  15  leases,  and 
annual  responses  are  required  for  3 
leases. 

Burden  Statement  and  Estimated 
Annual^eporting  and  Recordkeeping 
"Hour"  Burden:  We  estimate  the 
respondent  burden  to  average  16  hours 
per  response  for  a  total  of  2,928  hours. 
We  estimate  1  hour  of  recordkeeping  for 
each  of  the  18  OCS  leases  with  NPSL 
agreements  for  a  total  of  18  hours. 
Therefore,  the  total  annual  burden  hour 
estimate  for  this  collection  is  2,946 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Cost"  Burden:  We  have 
identified  no  paperwork  cost  burdens 
for  this  collection. 

Comments:  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  requires 
each  agency  "*  *  *  to  provide  notice 
*  *  *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *." 
Agencies  must  specifically  solicit   " 
comments  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
acauacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  yoiu-  comments  directly  to  the 
offices  listed  imder  the  ADDRESSES 
section  of  this  notice.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  June  21, 
1999. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202)  208-7744. 

Dated:  April  22. 1999. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  99-12832  Filed  5-20-99;  8:45  am] 

BILUNQ  CODE  4310-«R-«> 


DEPARTMENT  OF  THE  irfTERrOR 

Bureau  of  Reclamation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  intentions  of  the 
Bureau  of  Reclamation  to  seek  extension 
of  the  information  collection  for  the 
Lower  Colorado  River  Well  Inventory. 
The  current  OMB  approval  expires  on 
December  31, 1999. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  copies  of  the  information 
collection  form  and  to  submit  conunents 
on  this  information  collection  contact: 
Mr.  Jeffrey  Addiego,  Boulder  Canyon 
Operations  Office,  PO  Box  61470, 
Boulder  City,  NV  89006-1470; 
telephone  (702)  293-8525;  or  e-mail  at 
JAddiego@lc.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  Reclamation,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  conunents  and  suggestions  submitted 
within  60  days  of  this  publication. 

Title:  Lower  Colorado  River  Well 
Inventory. 

OMB  No.:  Reinstatement  of  OMB  No. 
1006-0014. 

Description  of  respondents:  All 
diversions  of  mainstream  Colorado 
River  water  along  the  lower  Colorado 
River  must  be  accounted  for  and,  for 
non-Indian  diverters,  in  accordance 
with  a  water  use  contract  with  the 
Secretary  of  the  Interior.  Each  diverter 
(including  well  pumpers)  must  be 
identified  and  their  diversion  locations 
and  water  use  determined.  This  requires 
an  inventory  of  wells  along  the  lower 
Colorado  River  and  the  gathering  of 
specific  information  concerning  each 
well. 


Frequency:  These  data  will  be 
collected  only  once  for  each  well  owner 
or  operator  as  long  as  changes  in  water 
use,  or  other  changes  that  woiUd  impact 
contractual  or  administrative 
requirements,  are  not  made. 

Estimated  completion  time:  An 
average  of  30  minutes  is  required  for 
Reclamation  to  interview  individual 
well  owners  or  operators.  Reclamation 
will  use  the  information  collected 
during  these  interviews  to  complete  the 
information  collection  form. 

Annua/  responses:  1,000. 

Aimual  burden  hours:  500  hoiu«. 

Dated:  April  13, 1999. 

WUliam  E.  Rinne, 

Area  Manager,  Boulder  Canyon  Operations 
Office. 

[FR  Doc.  99-12129  Filed  5-20-99;  8:45  am] 
BNJJNG  CODE  4310-M-4I 


INTERNATIONAL  TRADE 
COIMMISSION 

Investigation  No.  731-TA-326 
(Review);  Frozen  Concentrated  Orange 
Juice  from  Brazil 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  tiiat 
revocation  of  the  antidumping  duty 
order  on  frozen  concentrated  orange 
juice  from  Brazil  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  this 
review  on  December  2, 1998  (63  FR 
66572)  and  determined  on  March  5, 
1999  that  it  would  conduct  an  expedited 
review  (64  FR  12351,  March  12, 1999). 
The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  May  17, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3195 
(May  1999),  entitied  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Investigation  No.  731-TA-326  (Review). 

Issued:  May  17, 1999. 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(f)). 

'Chairman  Bragg  not  participating. 
Commissioners  Crawford  and  Askey  dissenting. 
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By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  9»-12856  Filed  5-20-99;  8:45  am) 
BnjJNG  CODE  7020-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-282  (Review)] 
Petroleum  Wax  Candles  From  China 

agency:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

review. 

EFFECTIVE  DATE:  May  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Cxeneral  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  April 
8, 1999,  the  Commission  established  a 
schedule  for  the  conduct  of  the 
expedited  five-year  review  of  the  subject 
antidimiping  duty  order  (64  FR  19197, 
Apr.  19, 1999).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  results  in  the  expedited 
review  from  May  4, 1999,  to  August  2, 
1999  (64  FR  24573,  May  7, 1999).  The 
Commission,  therefore,  is  revising  its 
schedule  to  conform  with  Commerce's 
new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  the  staff 
report  will  be  placed  in  the  nonpublic 
record  on  August  4, 1999;  the  deadline 
for  interested  party  comments  (which 
may  not  contain  new  factual 
information)  is  August  9, 1999;  and  the 
deadline  for  brief  written  statements 
(which  shall  not  contain  new  factual 
information)  pertinent  to  the  review  by 
any  person  that  is  neither  a  party  to  the 
five-year  review  not  an  interested  party 
is  August  9, 1999. 

For  further  information  concerning 
this  review  see  the  Commission's  notice 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CFR  part  201), 
and  part  207,  subparts  A,  D,  E,  and  F  (19 
CFR  part  207). 


Authority:  This  review  is  being  conducted 
under  authority  of  title  Vn  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  May  18, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-12858  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  7020-02-? 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  AA1 921-1 15  (Review)] 

Synthetic  Methionine  From  Japan; 
Notice  of  Commission  Detannlnatlon 
To  Conduct  a  Portion  of  the  Hearing  In 
Camera 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Closure  of  a  portion  of  a 
Commission  hearing. 

SUMMARY:  Upon  request  of  Japanese 
producer  Sumitomo  Chemical  Co., 
Limited  ("Sumitomo"),  the  Commission 
has  determined  to  conduct  a  portion  of 
its  hearing  in  the  above-captioned 
investigations  scheduled  for  May  18, 
1999,  in  camera.  See  Commission  rules 
207.24(d),  201.13(m)  and  201.36(b)(4) 
(19  C.F.R.  207.24(d),  201.13(m)  and 
201.36(b)(4)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Conamission  rule  201.35(a),  (c)(1)  (19 
C.F.R.  201.35(a),  (c)(1)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3105, 
e-mail  acasson@usitc.gov.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  Stmiitomo  has 
justified  the  need  for  a  closed  session. 
Simiitomo  seeks  a  closed  session  to 
allow  for  a  discussion  of  it  business 
operations  and  those  of  the  domestic 
industry.  In  this  investigation,  the 
aggregate  data  of  the  domestic  industry 
is  business  proprietary  information 
(BPI).  Because  Simiitomo's  discussion  of 
its  own  operations  and  of  the  domestic 
industry's  data  will  necessitate 
disclosure  of  business  proprietary 
information  (BPI),  it  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
In  making  this  decision,  the 


Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  begin  with  a  public 
presentation  by  the  parties  opposing 
revocation  of  the  antidumping  duty 
order  (the  domestic  producers)  and  the 
party  supporting  revocation 
(Sumitomo),  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  a  15-minute  in  camera 
session  for  a  confidential  presentation 
by  the  Sumitomo  and  for  questions  from 
the  Commission  relating  to  the  BPI, 
followed  by  a  15-minute  in  camera 
rebuttal  presentation  by  the  domestic 
producers.  For  any  in  camera  session 
the  room  will  be  cleared  of  all  persons 
except  those  who  have  been  granted 
access  to  BPI  imder  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigation. 
See  19  C.F.R.  201.35(b)(1),  (2).  The  time 
for  the  parties'  presentations  and 
rebuttals  in  the  in  camera  session  will 
be  taken  from  their  respective  overall 
allotments  for  the  hearing.  All  persons 
plaiming  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  C.F.R.  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
Synthetic  Methionine  6x)m  Japan,  Inv.  No. 
AA1921-115  (Review),  may  be  closed  to  the 
public  to  prevent  the  disclosure  of  BPI. 

Issued:  May  17, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koelinke, 
Secretary. 
[FR  Doc.  99-12857  Filed  5-20-99;  8:45  am] 

BIUJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Acthrities:  Comment  Request 

ACTION:  Request  0MB  emergency 
approval;  Application  for  Suspension  of 
Deportation  and  Special  Rule 
Cancellation  of  Removal. 

The  Department  of  Justice, 
Immigration  and  Nattiralization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
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INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefor.  ONfB  approval  has  been 
requested  by  May  21, 1999.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  ALL  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Mr.  Stuart  Shapiro.  202-395- 
7316,  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 
Conunents  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Mr.  Shapiro  at  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  July  20,  1999.  During  60-day 
regiilar  review,  ALL  conunents  and 
suggestions,  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
information  collection  instrument  with 
instructions,  should  be  directed  to  Mr. 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
NaturalizTition  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street.  NW.. 
Washington.  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accxiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Suspension  of 
Deportation  and  Special  Rule 
Cancellation  of  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-881.  International 
Affiurs,  Office  of  Asylum,  Immigration 
and  Natiiralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
nonimmigrants  to  apply  for  suspension 
of  deportation  or  Special  Rule 
cancellation  of  removal.  The 
information  collected  on  this  form  is 
necessary  in  order  for  the  INS  to 
determine  if  it  has  jmisdictlon  over  an 
individual  applying  for  this  release  as 
well  as  to  elicit  information  regarding 
the  eligibility  of  an  individual  appl3ring 
for  this  release,  piu^uant  to  section  203 
of  Public  Law  105-100. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  12  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,200,000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street.  NW..  Washington,  DC 
20530. 

Dated:  May  17, 1999. 
Stephen  Tarragon, 

Acting  Department  Clearance  Officer, 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-12841  Filed  5-20-99;  8:45  am] 
BILLING  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(BJA)-1220] 
RIN1121-ZB53 

Motor  Vehicle  Theft  Prevention  Act 
Program 

agency:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  Justice. 
action:  Fiscal  Year  1999  Request  for 
Proposals  (RFP). 

SUMMARY:  The  Biu^au  of  Justice 
Assistance  (BJA)  is  soliciting  grant 
applications  from  State  governments 
interested  in  participating  in  the 
national  voluntary  motor  vehicle  theft 
prevention  program.  Watch  Your  Car,  as 
authorized  under  the  Motor  Vehicle 
Theft  Prevention  Act  of  1994  (MVTPA). 
DATES:  All  applications  must  be 
returned  with  a  postmark,  or  dated 
receipt  by  a  private  carrier,  no  later  than 
June  15, 1999. 

ADDRESSES:  AU  proposals  must  be 
mailed  or  sent  to:  Bureau  of  Justice 
Assistance;  Attention:  Watch  Your  Car 
Program  Office;  Biu'eau  of  Justice 
Assistance;  810  Seventh  Street  NW, 
Room  4411,  Washington,  D.C.  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Bureau  of  Justice  Assistance  has  already 
mailed  program  guides  and  application 
kits  to  each  eligible  State.  The  State's 
automobile  theft  prevention  authority, 
where  one  exists,  is  designated  as  the 
recipient.  For  those  States  without  an 
authority,  the  agency  that  administers 
the  Bjrme  Formula  Grant  Program  will 
be  the  recipient.  However,  any  State 
agency  involved  in  preventing  motor 
vehicle  theft  may  apply.  Only  one  initial 
award  will  be  made  per  State.  However, 
those  States  that  received  initial  awards 
during  fiscal  years  1996  and  1997  and 
eligible  to  apply  for  supplements. 
Copies  of  a  fact  sheet  describing  the 
Program  are  available  by  calling  the  U.S. 
Department  of  Justice  Response  Center 
at  1-800-421-6770.  The  metropolitan 
Washington,  D.C,  area  number  is  202- 
307-1480.  Interested  parties  may 
download  and  print  a  copy  of  tl:ds 
announcement  by  accessing  BJA's 
National  Auto  Theft  Prevention  Program 
Web  page  at  "http://www.ojp.usdoj.gov/ 
BJA/html/wyc.htm".  Adobe  Acrobat 
software,  an  on-line  fact  sheet  on  the 
Watch  Your  Car  Program,  samples  of  the 
decals,  the  recipient  of  the  program 
guide  and  application  kit  for  each  State, 
and  other  graphical  images  and  statistics 
pertaining  to  auto  theft  are  also 
available  at  this  site. 

SUPPLEMENTARY  INFORMATION: 
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Authority 

Section  220001  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  Pub.  L.  No.  103-322, 108  Stat. 
2074.  codified  at  42  U.S.C.  14171, 
contains  the  Motor  Vehicle  Theft 
Prevention  Act  (MVTPA).  The  MVTPA 
requires  the  Attorney  General  to 
establish  a  national  voluntary  motor 
vehicle  theft  prevention  program.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  October  24, 1995. 
The  final  rule  was  published  on  August 
6, 1996,  and  awards  were  made  to  the 
States  of  Arizona  and  New  Mexico  in 
September,  1996.  An  FY  1997  RFP  was 
published  in  the  Federal  Register  on 
April  14,  1997,  and  on  September  30, 
1997,  grant  awards  were  made  to  the 
States  of  Florida,  Maryland,  North 
Carolina,  New  Jersey,  New  York,  and 
Tennessee.  The  FY  1998  RFP  appeared 
in  the  February  13, 1998  Federal 
Register,  and  awards  were  subsequently 
made  in  August,  1998  to  Alabama, 
Connecticut,  Massachusetts,  Minnesota, 
South  Carolina,  and  the  United  States 
Virgin  Islands.  The  purpose  of  this 
announcement  is  to  notify  States  that 
have  not  received  no  funding,  or 
received  funding  during  Fiscal  Years 
1996  and  1997  of  the  availability  of 
grant  funds  appropriated  under  the 
authority  of  Public  Law  105-277,  the 
Omnibus  Appropriations  Act  for  Fiscal 
Year  1999. 

Grant  Oflfering 

BJA  will  be  offering  implementation 
grants  for  States  that  have  no  statewide 
motor  vehicle  theft  prevention  decal 
program  in  place  and  for  States  with 
existing  programs  that  wish  to  make  the 
transition  to  the  Watch  Your  Car 
Program.  Implementation  grants  will  be 
awarded  up  to  $200,000. 

For  the  past  three  years,  the  maximum 
award  amount  was  $150,000.  For  those 
States  that  received  awards  during  fiscal 
years  1996  and  1997,  BJA  will  consider 
applications  for  supplemental  awards, 
on  a  case-by-case  basis,  in  order  for 
those  States  to  attain  parity  with  the 
increased  base  level. 

BJA  encourages  innovative 
approaches  to  implementing 
comprehensive,  imique  anti-car-theft 
initiatives  and  will  evaluate 
applications  based  on  the  size  and  scope 
of  the  proposed  project  and  its 
compatibility  with  other  theft 
prevention  measures.  Other  factors  for 
consideration  include  the  amount  of 
public  and  private  resources  leveraged 
in  the  proposal. 

Background 

The  piupose  of  the  Watch  Yoxu  Car 
Program  is  to  focus  the  attention  of  law 


enforcement  on  vehicles  that  are  not 
routinely  operated  during  the  early 
morning  ho\as  or  are  operated  near 
international  land  borders  or  ports.  The 
program  enables  proactive  investigation 
of  potential  auto  theft  before  a  stolen 
vehicle  report  is  filed. 

Under  this  program,  a  motor  vehicle 
owner  must  sign  a  consent  form  and 
obtain  decals  authorizing  law 
enforcement  officers  to  stop  the  motor 
vehicle  if  it  is  being  driven  under 
certain  specified  conditions  and  to  take 
reasonable  steps  to  determine  whether 
the  vehicle  is  being  operated  with  the 
owner's  consent.  There  are  two 
conditions.  Under  the  first  condition, 
the  owner  may  consent  to  have  the  car 
stopped  if  it  is  operated  between  the 
hours  of  1  a.m.  and  5  a.m.  Under  the 
second  condition,  the  owner  may 
consent  to  have  the  car  stopped  if  it 
crosses  or  is  about  to  cross  a  United 
States  land  border  or  if  it  enters  a  port. 

States  elect  to  participate  in  the 
program  solely  at  their  option. 

BJA  is  aware  of  similar  types  of  theft 
prevention  programs  already  in 
existence,  llie  most  common  program  is 
Combat  Auto  Theft  (CAT),  which  is 
used  on  a  statewide  basis  and  by 
individual  local  jiirisdictions  in 
California,  Louisiana,  Minnesota,  and 
Pennsylvania.  Illinois  has  the  Beat  Auto 
Theft  (BAT)  Program,  and  Texas 
originated  the  Help  End  Auto  Theft 
(HEAT)  Program. 

Programs  such  as  CAT,  BAT,  and 
HEAT  function  on  a  statewide  basis  to 
insure  a  level  of  uniformity  among 
participating  mimicipalities  and 
counties.  These  programs  have  worked 
successfully  in  their  States  of  origin 
because  police  throughout  the  State 
could  easily  recognize  their  own  decal. 
If  a  thief  drove  a  stolen  vehicle  across 
state  lines  however,  the  police  in  the 
adjoining  jurisdiction  may  not  have  ' 
recognized  the  decal  or  if  they  did 
recognize  it,  may  lack  the  authorization 
to  stop  the  vehicle  and  check  the 
identity  of  the  driver.  The  dissimilarity 
of  statewide  programs  has  been  further 
complicated  by  the  proliferation  of  local 
anti-theft  programs  in  States  without  a 
statewide  program.  Niunerous 
mimicipalities  and  couinties  have 
adopted  a  variety  of  programs  using 
differing  emblems,  icons,  and  symbols. 

The  main  advantage  of  the  national 
Watch  Your  Car  Program  is  its  use  of  a 
decal  that  will  eventually  become  an 
recognizable  icon  by  police  nationwide. 
It  features  the  capability  of  intra/ 
interstate  enforcement  through  the 
checking  of  vehicles  with  differing 
county  and/or  out-of-State  license 
plates. 


BJA's  specifications  call  for  the 
manufacture  of  tamper-resistant  decals 
made  from  retro  reflective  sheeting  to 
make  them  easily  discernible  at  night. 
The  windshield  decal(s)  are  to  be 
applied  on  the  outside  of  the  glass 
directly  above  the  inside  rear-view 
mirror.  The  rear  window  decal  is  affixed 
on  the  exterior  face  along  the  lower  left 
side. 

The  MVTPA  Program  compels  a  thief 
to  remove  tamper-resistant  decals  while 
alongside  the  vehicle,  acting 
suspiciously  and  drawing  attention  to 
himself/herself.  These  impediments,  in 
addition  to  other  theft  prevention 
devices  such  as  steering  wheel  locks, 
increase  the  number  of  hurdles  a  thief 
must  overcome  and  raise  the  level  of 
theft  deterrence. 

The  MVTPA  requires,  as  a  cuudition 
of  participation,  that  each  State  agree  to 
take  reasonable  steps  to  ensure  that  law 
enforcement  officials  throughout  its 
jxuisdiction  are  familiar  with  the 
program  and  with  the  conditions  imder 
which  motor  vehicles  may  be  stopped. 

This  program  is  a  Federal  program 
that  operates  separately  from  any 
existing  State  or  local  motor  vehicle 
theft  prevention  program.  It  is  not 
intended  to  preempt  existing  State  or 
local  laws  or  programs. 

Application  Requirements 

Problem  Statement 

States  wishing  to  apply  shall  provide 
an  assessment  of  the  auto  theft  problem 
in  their  State  and  what  efforts  have  been 
undertaken  to  address  it.  Applicants 
should  contrast  the  severity  of  their  auto 
theft  problem  with  those  in  other  States 
and  discem  the  patterns  and  trends  of 
auto  theft.  States  should  also  identify 
what  steps  have  been  taken  to  decrease 
auto  theft.  For  instance,  does  the  State 
have  an  automobile  theft  prevention 
authority  and  what  tjrpes  of  initiatives  it 
supports  to  combat  auto  theft? 

Goals  and  Objectives 

The  applicant  must  provide  goals, 
objectives,  and  methods  of 
implementation  for  the  project  that  are 
consistent  with  the  program 
annoimcement.  Objectives  should  be 
clear,  measiu-able,  attainable,  and 
focused  on  the  methods  used  to  conduct 
the  project.  Favorable  consideration  will 
be  given  to  those  applicants  that  merge 
their  auto  theft  enforcement  efforts  and 
their  prevention  initiatives  into  a 
coherent  strategy  and  establish  goals 
and  objectives  biased  on  the  anticipated 
collective  outcome  of  both  approaches. 

Project  Strategy  or  Design 

The  project  strategy  or  design  should 
describe  the  Watch  Your  Car  Program 
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the  State  wishes  to  implement  including 
its  size  and  scope;  outreach  efforts  to 
educate  the  public;  statewide  training 
programs  to  inform  mimicipal,  coimty, 
and  State  law  enforcement  officers  of 
the  program;  a  description  of  the 
database  if  the  State  wishes  to  maintain 
a  centralized  computer  registry;  the 
production  and  dissemination  of 
universal  consent  forms  authorizing 
traffic  stops  by  any  local,  State,  or 
Federal  law  enforcement  officer 
pursuant  to  the  stipiUated  program 
condition(s);  and  efforts  to  be 
undertaken  to  enlist  both  public  and 
private  organizations  such  as  auto 
dealers,  auto  insurance  companies,  and 
other  major  retail  businesses  willing  to 
host  registration  programs  and 
encourage  employee  participation. 

Implementation  Plan 

The  applicant  should  provide  an 
implementation  plan  for  the  program 
outlined  above.  It  should  include  a 
schedule  with  milestones  for  significant 
tasks  in  a  chart  form. 

Additional  Resource  Commitments 

The  applicant  is  encouraged  to 
leverage  other  resoxuces — State,  local,  or 
private — ^in  support  of  this  project. 

Project  Management  Structure 

The  applicant  should  describe  how 
the  project  will  be  structxired,  organized, 
and  managed.  It  should  identify  and 
describe  the  qualifications  and 
experience  of  the  project  director  and 
project  staff,  the  basis  for  their  selection, 
and  their  roles  and  responsibilities. 

Organizational  Capability 

The  applicant  should  describe  the 
organizational  experience,  both 
pQ>grammatic  and  financial,  that 
qualifies  it  to  manage  the  project. 

Progmm  Evaluation 

The  program  evaluation  should 
indicate  how  the  applicant  will  assess 
the  success  of  project  implementation 
and  the  extent  to  which  die  strategy 
achieved  the  project's  goals  and 
objectives. 

Nancy  E.  Gist, 

Director,  Bureau  of  Justice  Assistance. 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibiiity  To  Apply  for  Woriwr 
Adjustment  Assistance  and  NAFTA 
Transitionai  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April  and  May, 
1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
reqiiirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importandy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  sales  or  production. 

Negative  Detenninations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importandy  to  worker 
separations  at  the  firm. 

TA-W-35,541;  Boston  Precision  Parts 

Co.,  Hyde  Park.  MA 
TA-W-35.755;  Smith  Meter.  Inc..  An 

FMC  Corp.  Subsidiary.  Erie.  PA 
TA-W-35.811;  Reliance  Electric.  A  Div. 

of  Rockwell  Automation,  Madison, 

IN 
TA-W-35,821:  PMC  Global  Industries. 

Inc.,  Odessa.  TX 
TA-W-35.641;  Green  Garden,  Somerset, 

PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35.709:  Handy  Button  Machine 

Co,  New  York.  NY 
TA-W-36.042;  Broughton  Operating 

Corp.,  Houston.  TX 
TA-W-35.997;  Beau  Monde,  New  York, 

NY 


TA-W-35,809:  Globe  Construction  Co., 

Inc..  Hobbs,  NM 
TA-W-36,023;  Holson  Bumes,  Div.  of 

Newell  Co.,  North  Smithfield.  RI 
TA-W-35.760;  Stu  BlaUner.  Inc.. 

Golden.  CO 
TA-W-35.741;  Partners  in  Exploration 

LLC,  Richardson,  TX 
TA-W-36,021;  RH  Component 

Technologies,  Rolls  Royce  Howmet 

Components  Technologies  (RHCT), 

Claremore,  OK 
TA-W-36,082;  Quality  OU  Service,  Jal, 

NM 
TA-W-35.808;  Paul  Sebastian.  Inc.. 

Ocean.  NJ 
TA-W-35.877;  Production  Testing 

Services,  Alaska  Div.,  Anchorage, 

AK 
TA-W-35,875;  Wilson  Supply,  Houston, 

TX 
TA-W-35,767;  U.S.  Energy  Corp., 

Jackpot  Mine,  Riverton,  WY 
TA-W-35,678;  Terratherm 

Environmental  Services,  Inc., 

Houston,  TX 
TA-W-35,685;  The  Worcester  Co..  New 

York,  NY 
TA-W-35,816:  Chapman  Services,  Inc., 

Odessa,  TX 
TA-W-35,730;  Medco  Trucking.  Questa, 

NM 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-35,888;  North  Power,  Arcade.  NY 
TA-W-35.675:  Connor  Corp.. 

Indianapolis,  IN 
TA-W-35,432;  Illinois  Glove  Co.. 

Effingham,  IL 
TA-W-35,930;  Mueller  Industries,  Inc., 

Wynne.  AR 
TA-W-35.776;  Illinois  Glove  Co., 

Beardstown,  IL 
TA-W-35,967;  Siemens  ICN,  afkia 

Siemens  Information 

Communications  Networks,  Inc., 

Cherry  Hill.  NJ 
TA-W-35,490:  Rock-Tenn  Co., 

Taylorsville,  NC 
TA-W-35, 797;  Columbia  Controls  & 

Panels,  Portland,  OR 
TA-W-35, 771;  United  States  Can  Co., 

Ballonoff  Unit,  Columbiana,  OH 
TA-W-35.399;  The  Boeing  Co..  Seattle 

WA  &■  Operating  in  the  Following 

Locations  A;  Pu^et  Sound  Region, 

WA.  B;  Wichita.  KS.  C; 

Philadelphia,  PA.  D;  Tulsa,  OK,  E; 

McAlester,  OK  and  F;  Oak  Ridge. 

TN 
TA-W-35.91 1;  Morrow  Snowboards, 

Inc.,  Salem,  OR 
TA-W-36,090;  Oiffs  Drilling  Co., 

Houston.  TX 
TA-W-35.420;  Active  Products  Corp.. 

Marion.  IN 
Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 
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AfiBnnatiTe  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact  for 
all  workers  of  such  determination. 
TA-W-35,524;  Lincoln  Laser  Co, 

Phoenix.  AR:  January  12.  1998. 
TA-W-35.512;  Tecos  Fashions,  El  Paso. 

TX:  January  5. 1998. 
TA-W-35,689;  AMP,  Inc.,  Green  Valley 

Road  Plant.  Seven  Valleys.  PA: 

February  1. 1998. 
TA-W-35,693;  Columbia  Forest 

Products,  New  Freedom  Div.,  New 

Freedom,  PA:  February  1. 1998. 
TA-W-35,753:  Molen  Drilling  Co..  Inc.. 

Billings,  MT:  February  15,  1998. 
TA-W-35,511;  Stanley  Tools,  Goldblatt 

Plant.  Kansas  City.  KS:  January  6, 

1998. 
TA-W-35,446;  Amphenol  Corp., 

Amphenol  Aerospace  Operations. 

Sidney.  NY:  February  8. 1999. 
TA-W-35.460:  Amerada  Hess  Corp.. 

Houston,  TX  6-  Operating  at 

Various  Locations  in  The  Following 

States:  A;  LA,  B;  ND.  C;  NM.  D;  TX: 

December  18, 1997. 
TA-W-35,579  &■  A;  Mitchell  Energy  6- 

Development  Crop.  Headquartered 

in  The  Woodland,  TX  6-  Operating 

Through  The  State  of  TX  and 

Mitchell  Louisiana  Gas  Services  L.P. 

&■  Operating  Throughout  The  State 

of  Louisiana:  January  12,  1998. 
TA-W-35,478;  E.L  DuPont  De  Nemours 

&■  Co.,  Inc..  Cedar  Creek  Site. 

Fayetteville,  NC:  December  28, 

1997. 
TA-W-35,897;  The  West  Bend  Co.,  West 

Bend,  WI:  February  26. 1998. 
TA-W-35,943;  GreifBros.  Corp., 

Baltimore.  MB:  March  15,  1998. 
TA-W-35,661 ;  Discovery  Drilling  Co., 

Inc.,  Hays,  KS:  January  1.  1998. 
TA-W-35.707;  Wool  Fashions.  Inc.. 

Hoboken,  NJ:  February  8.  1998. 
TA-W-35.614:  Jasper   Textiles,   Inc.. 

a/k/a  Outer  Banks,  Jacksonville, 

NC:  January  20. 1998. 
TA-W-35.690;  Kleinert's.  Inc  of 

Alabama.  Elba,  AL:  February  1, 

1998. 
TA-W-35,829;  Lucia.  Inc..  Elkin  Plant, 

Elkin.  NC:  April  30. 1 998. 
TA-W-35,733  &A;  Chinook  Group.  Inc., 

North  Branch,  MNand  St.  Paul, 

MN:  January  24. 1998. 
TA-W-35.345;  International  Paper  Co.. 

Printing  Papers  Div..  Ticonderoga, 

NY:  December  1. 1997. 
TA-W-35.672;  Allvac  Latrobe  Plant.  An 

Allegheny  Teledyne  Co.,  Latrobe. 

PA:  February  8. 1998. 
TA-W-35,834;  Gambro  Renal  Care 

Products,  Newport  News,  VA: 

February  19, 1998. 


TA-W-35,315;  HensleyWoodworking, 

Strawberry  Plains,  TN:  November 

23,  1998. 
TA-W-35.790  &■  A;  KCS  Mountain 

Resources,  Inc.,  Warland,  WY  and 

Manderson,  WY:  February  12, 1998. 
TA-W-35,784;  Hycroft  Resources  &■ 

Development,  Winnemucca,  NV: 

February  12,  1998. 
TA-W-35,830;  Hayes  Corp.,  Norcross, 

GA:  February  19, 1998. 
TA-W-35,854;  Carolina  Maid  Products, 

Inc.,  Granite  Quarry,  NC:  March  3, 

1998.    ' 
TA-W-35.582:  Stevens  International. 

Inc..  Hamilton.  OH:  March  26, 1999. 
TA-W-35, 777;  John  Deere  Consumer 

Products,  Greer,  SC  and  Gastonia, 

NC:  February  22.  1998. 
TA-W-35.618;  Kinzua  Resources  LLC, 

Heppner  Mill,  Heppner,  OR: 

January  28,  1998. 
TA-W-35, 746;  Boise  Cascade  Corp., 

Fisher  Sawmill,  Fisher,  LA: 

Februarys,  1998. 
TA-W-35,557:  Freeport-McMoRan 

Sulphur  LLC.  Culberson  Mine. 

Pecos.  TX  Including  Leased 

Workers  of  Pecos  Valley  Field 

Services,  Inc.,  Pecos,  TX:  January 

12. 1998. 
TA-W-35,658;  Motorola,  Inc.,* 

Component  Products  Div.,  SAW 

Business  Unit,  Scottsdale,  AZ: 

January  17, 1998. 
TA-W-35.634;  CJR  Contractors,  Inc.. 

Denver  City.  TX:  January  12, 1998. 
TA-W-35.568;  Nakano  USA,  Inc..  St. 

Marys,  OH:  January  19, 1998. 
TA-W-35.320;  Lucky  Star  Industries, 

Patterson,  NJ:  November  24, 1997. 
TA-W-35,363;  Eden  Apparel,  Inc., 

Manchester,  TN:  December  1, 1997. 
TA-W-35,611;  Story  &■  Clark  Piano  Co., 

Seneca.  PA:  January  21. 1998. 
TA-W-36,007;  Hamphire  Designers. 

Inc..  Winona  Knitting  Mills  Div., 

LaCrescent,  MNand  Winona,  MN: 

March  29,  1998. 
TA-W-35,623  6-  A;  Leasehold 

Management  Corp.,  Oklahoma  City, 

OK  and  Seminole,  OK:  January  24, 

1998. 
TA-W-35,674;  Custom  Engineerirtg  Co.. 

Erie.  PA:  February  8,  1998; 
TA-W-35,669;  Patterson  Energy,  Inc., 

Snyder,  TX  and  Workers  of 

Patterson  Drilling  Co.  A/k/a 

Robertson  Onshore  Drilling, 

Patterson  Petroleum,  Inc.,  Lone 

State  Mud,  Inc.,  Operating  in  the 

Following  States  A;  TX,  B;  LA.  C; 

NM,  D;  MS:  February  3. 1998. 
TA-W-35.889  6- A;  Ominex  Energy,  Inc., 

Mason,  MI  and  Ludingto,  MT: 

March  8,  1998. 
TA-W-35,739:  Southwest  Royalties. 

Inc..  Midland,  TX:  February  11, 

1998. 


TA-W-35,51 7;  Kopfman  &■  McGirmis, 

Inc  (d/b/a  H&WOUCo),  Hays.  KS: 

January  1,  1998. 
TA-W-35,826;  Harris  Mud  &  Chemical, 

Inc.,  Olney,  IL:  February  23,  1998. 
TA-W-35,915  &■  A.  B,  C;  VF  Jeanswear. 

Richland,  MO,  Springfield,  MO, 

Houston,  MO  and  Lebanon,  MO: 

February  16,  1998. 
TA-W-35.525  &  A,  B;  Ithaca  Industries, 

Inc.,  Gastonia,  NC,  Cairo,  GA  and 

Vidalia,  GA :  Jan  uary  11,1 998. 
TA-W-35,600;  Exolon-Esk  Co., 

Tonawanda,  NY:  December  28, 

1998. 
TA-W-35,937;  Lee  Sportswear,  Inc., 

Plantersville,  MS:  March  18.  1998. 
TA-W-35. 947;  Flair-Fold  Corp., 

Hiawatha,  KS:  March  8,  1998. 
TA-W-35,932;  Lenox  Crystal.  Inc.,  ML 

Pleasant,  PA:  May  24,  1999. 
TA-W-35, 945;  Worldclass  Processing, 

Inc.,  Ambridge,  PA:  March  10, 1998. 
TA-W-35,700;  Wamaco,  Inc.,  Blanch 

Div.,  New  York,  NY:  January  28, 

1998. 
TA-W-35, 747;  The  John  Rems  Corp, 

McCungie,  PA:  February  3, 1998. 
TA-W-35,804;  Veritas  DGC  Land,  US 

Transition  Div.,  Pearl,  MS:  February 

23,  1998. 
TA-W-35.998;  G.W.W.,  Inc..  Elkhom, 

WI:  March  25.  1998. 
TA-W-35. 722;  Rostra  Precision 

Controls;  Laurinburg,  NC:  February 

11, 1998. 
TA-W-35, 831;  LaBrava  LTD,  Brooklyn. 

NY:Februarv23,  1998. 
TA-W-36.068,  BTR  Sealing  Systems 

Ohio.  West  Unity,  OH:  March  30, 

1998. 
TA-W-35.645;  Phoenix  Industries, 

McAlester,  OK:  January  27, 1998. 
TA-W-35,660  6-  A;  C.B.  Cummings  &■ 

Sons  Co.,  Norway,  ME  and 

Groveton,  NH:  January  8,  1998. 
TA-W-35. 7 34;  Basin  Tools  &-  Serrice, 

Inc.,  Williston,  ND:  February  2, 

1998. 
TA-W-35, 955;  Mowad  Apparel,  Inc.,  El 

Paso,  TX:  March  15,  1998. 
TA-W-35. 765;  Hennepin  Paper  Co., 

Little  Falls.  MN:  February  1 7, 1 998. 
TA-W-35.666:  Mayflower 

Manufacturing  Co.,  Old  Forge,  PA: 

January  1,  1998. 
TA-W-35,842;  MKE  Quantum 

Components  (MKOC),  Louisville, 

CO:  February  25,  1998. 
TA-W-36,033;  American  Casing,  Inc.. 

Williston.  ND:  March  17. 1998. 
TA-W-35.985;  Emerson  Electric  Co., 

Specialty  Motor  Div. , 

Independence,  KS:  March  20.  1998. 
TA-W-35.813;  Fentress  Industries, 

Jamestown.  TN:  February  16.  J  998. 
TA-W-36,040;  Westport  Oil  and  Gas 

Co.,  Inc.,  Denver,  CO  and  Houston. 

TX:  March  25, 1998. 
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TA-W-34.668;  Pinson  Mining  Co., 

Winnemucca,  NV:  February  4,  1998. 
TA-W-35,903;  Independence  Mining 

Co.,  Inc..  Elko.  NV:  March  5, 1998. 
TA-W-35,973;  Edwards  Systems 

Technology.  Pittsfield,  ME:  March 
26,  1998. 
TA-W-36.002:  Imperial  Home.  Decor 
Gmup.  Plattsburgh.  NY:  April  29, 
1999. 
TA-W-35.516;ASARCO.  Inc..  EL  Paso. 

TX:  January  7. 1998. 
TA-W-35.788;  Harman  International. 
McGregor  Loudspeaker 
Manufacturing,  Prairie  du  Chen, 
WI:  February  1 7. 1998. 
TA-W-35.858  B-A;  Ediburg 
Manufacturing  Co  a/k/a 
Waxahachie  Garment  Co., 
Edinburg.  TX  and  Weslaco 
Opemtings  a/k/a  Weslaco  Cutting 
Center,  Bowie  Manufacturing. 
Haggar  Clothing  Co.  Weslaco.  TX: 
February  22. 1999. 
TA-W-35.931:  Power  Resource.  Inc.. 
Casper.  WY  and  Douglas.  WY: 
March  11.  1998. 
TA-W-35.752;  Rhodia  Rare  Earths.  Inc.. 

Freeport.  TX:  February  1. 1998. 
TA-W-35,979:  Vishay  Sprague, 

Concord.  NH:  March  17. 1998. 
TA-W-35.607;  The  Machintosh  of  New 
England  Co..  New  Bedford.  MA: 
January  8. 1998. 
TA-W-35.824;  Therm-O-Disk.  Inc..  El 

Paso.  TX:  February  21,  1998. 
TA-W-35.868: 3M  West  Deptford  Plant, 
Electrical  Prducs  Div.,  Thorofare, 
NJ:  February  22, 1998. 
TA-W-35,735;  McDowell  Country 
Apparel,  Bradshaw,  WV:  February 
1,  1998. 
TA-W-35,789;  U.S.  Colors,  Inc.,    - 

Scottsville,  KY:  February  12,  1998. 
TA-W-35,001:  The  Wells  Lamont  Corp., 

McGehee.  AR:  March  19,  1998. 
TA-W-35,725  &■  A;  DLB  Equities  IlC, 
Oklahoma  City,  OK  and  Gulfport 
Energy  Corp.,  Oklahoma  City,  OK: 
February  11,  1998. 
TA-W-36,011;  Westwood  Products  A 
Div.  Of  WWP,  Inc.,  New  Castle,  IN: 
March  21,  1998. 
TA-W-35,756;  Ringo  Drilling  Co,  Inc., 

Abilene,  TX:  February  17,  1998. 
TA-W-35,794:  Cone  Mills  Corp., 
Greensboro,  NCand  Carlisle,  SC: 
August  1, 1998. 
TA-W-35,856;  Suzette  Fashion,  Jersey 
City.  NJ  and  New  York.  NY:  March 
1.  1998. 
TA-W-35.863;  Tultex.  Mayodan.  NC: 

March  2,  1998. 
TA-W-35.828;  Brown  Jordan  Co., 

Newport.  AR:  February  22.  1998. 
TA-W-35.822:  Fashion  Enterprises,  El 

Paso,  TX:  February  22,  1998. 
TA-W-35,562;  Howard  Korenstein 
Sportswear,  Newark,  NJ:  January  1, 
1998. 


TA-W-35,519;  Henry  Glass  &  Co.,  Inc.. 

New  York  NY:  January  8,  1998. 
TA-W-35,817;  Rowlings  Manufacturing. 

Football  Dept.  Ava,  MO:  February 

17.  1998. 
TA-W-35.987;  Calgon  Carbon  Corp., 

Catlettsburg,  KY:  March  23,  1998. 
TA-W-35,848;  Pool  Co..  Roosevelt.  UT: 

January  4.  1998. 
TA-W-35.688;  Tactyl  Technologies,  Inc. 

A  Subsidiary  of  Safeskin  Corp., 

Vista,  CA:  February  3,  1998. 
TA-W-35,919;  Dales  Sportswear, 

Hartford,  AL:  March  18,  1998. 
TA-W-36,032  Sr  A,  B;  Hallwood 

Petroleum,  Inc.,  Great  Bend,  KS, 

Plainville,  KS  and  Big  Lake.  TX: 

March  17,  1998. 
TA-W-35,949;  Bonnell  Mfg  Co.,  Inc.,  Mt. 

Laurel,  NJ:  March  8, 1998. 
TA-W-35,456;  Hitachi  Semiconductor 

(America,  Inc.,  Manufacturing  Div., 

Irving,  TX:  December  10,1 997. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  D, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April  and 
May  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  fix)m  emplojrment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  .competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fi'om 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-03Q02;  Rainier  West 

Sportswear.  Centralia.  WA 
NAFTA-TAA-02834;  ASARCO.  Inc..  El 

Paso,  TX 
NAFTA-TAA-02937;  Reliance  Electric. 

A  Div.  of  Rockwell  Automation, 

Madison,  IN 
NAFTA-TAA-02933;  Arrow  Automotive 

Industries,  Morrilton,  AR 
NAFTA-TAA-02832;  Rock-Tenn  Co., 

Taylorsville,  NC 
NAFTA-TAA-03000:  Phoenix 

Production  Co..  Cody,  WY 
NAFTA-TAA-02919;  Martin  Marietta 

Magnesia  Specialties,  Inc., 

Manistee,  MI 
NAFTA-TAA-2985;  Continental 

Sprayers,  Inc.,  El  Paso.  TX 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-03021;  Smith  Foods.  Inc.. 

Independence.  KS 
The  investigation  revealed  that  the 
works  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Afifirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O2920:  Custom 

Engineering  Co..  Erie.  PA:  February 

8.  1998. 
NAFTA-TAA-03090;  Chamberlain 

Moore-O-Matic.  Waupaca.  WI: 

March  29.  1998. 
NAFTA-TAA-03146;  Cooper  Industries. 

Inc..  Bussmann  Div.,  Elizabethtown, 

KY:  April  13,  1998. 
NAFTA-TAA-030B9;  Aloecorp. 

Harlingen.  TX:  March  26. 1998. 
NAFTA-TAA-03082;  Breed 

Technologies,  Inc.,  d/b/a  Breed 

Teimessee  Holdings,  Maryville,  TN: 

March  30, 1998. 
NAFTA-TAA-03053;  O-Cedar  Brands, 

Inc.,  Lancaster  Industries  Div., 

South  Lancaster,  MA:  March  29, 

1998. 
NAFTA-TAA-02925:  Weyerhaeuser  Co., 

Pulp  and  Paper  Div.,  Longview 

Chlor-Alkali  Plant.  Longview,  WA: 

February  15, 1998. 
NAFTA-TAA-02934;  Hennepin  Paper 

Co.,  Little  Falls,  PA:  February  1 7. 

1998. 
NAFTA-TAA-02921:  Triple  A  Trouser 

Mfg.  Co.,  Scranton,  PA:  February  5, 

1998. 
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NAFTA-TAA-03026;  Mowad  Apparel. 

Inc..  El  Paso.  TX:  March  15. 1998. 
NAFTA-TAA-03025:  Standard  Motor 

Products,  Inc.,  Federal  Parts  Div., 

Dallas,  TX:  March  8. 1998. 
NAFTA-TAA-03057;  TheHirsch  Co.. 

Div.  Of  Steel  Works.  Inc..  Skokie.  H: 

March  25.  1999. 
NAFTA-TAA-02894;  Phoenix 

Industries.  McAlester.  OK:  January 

27.  1998. 
NAFTA-TAA-02947:  Harman 

International.  McGregor 

Loudspeaker  Manufacturing,  Prairie 

du  Chen,  WI:  February  23.  1 998. 
NAFTA-TAA-03045;  Edwards  Systems 

Technology,  Pittsfield.  ME:  March 

26.  1998. 
NAFTA-TAA-02923:  Mayflower 

Manufacturing  Co..  Old  Forge.  PA: 

February  5, 1998. 
NAFTA-TAA-02959;  Edinburg 

Manufacturing  Co.,  alkJa 

Waxahachie  Garment  Co., 

Edinburg,  TX  and  Weslaco 

Operations,  alkJa  Weslaco  Cutting 

Center,  a/k/a  Bowie  Manufacturing, 

a/k/a  Haggar  Clothing  Co.,  Weslaco, 

TX:  February  22, 1999. 
NAFTA-TAA-02969;  General  Electric 

Co.,  Morrison,  IL:  March  5, 1998. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  April  and 
May,  1999.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  May  10, 1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12911  Filed  5-21-99;  8:45  am) 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,968] 

Rrstmisa  Steel,  Inc.  Hollsopple, 
Pennsylvania;  Notice  of  Negiatlve 
Determination  on  Reconsideration 

On  April  5, 1999,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  evidence  that  the 
Department's  survey  of  customers  of 
FirstMiss  Steel,  Inc.  was  incomplete. 


The  notice  was  published  in  the  Federal 
Register  on  April  27, 1999  (64  FR 
22650). 

The  Department  initially  denied  TAA 
to  workers  of  FirstMiss  Steel,  Inc. 
producing  steel  products  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  investigation  revealed 
that  the  majority  of  the  customers 
responding  to  a  customer  survey 
reported  no  increase  in  import 
purchases  of  steel  ingot  and  bars  during 
the  relevant  time  period  (1997  to  1998). 

The  petitioners  requesting 
reconsideration  also  cited  that  stainless 
steel  in  1998  is  one  of  the  products 
being  dumped  by  foreign  countries  into 
the  U.S.  market  place  at  levels 
significantly  above  1997  levels.  During 
the  course  of  a  TAA  petition 
investigation  to  determine  worker  group 
eligibility,  the  Department  does  not 
conduct  an  industry  study,  but  limits  its 
investigation  to  the  impact  of  articles 
like  or  directly  competitive  with  the 
products  produced  and  sold  by  the 
workers'  firm.  ^ 

On  reconsideration,  the  Department 
conducted  further  survey  of  FirstMiss 
Steel's  major  declining  customers.  The 
majority  of  respondents  reported  no 
increase  in  rehance  on  import  purchases 
of  steel  ingots,  bars  and  billets  while 
decreasing  purchases  from  the  subject 
firm. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  FirstMiss 
Steel,  Inc.,  Hollsopple,  Pennsylvania. 

Signed  at  Washington,  DC  this  10th  day  of 
May  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-12908  Filed  5-20-99;  8:45  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35, 322] ' 

International  Paper  Corporation, 
ContainertXMMti  Division,  Gardiner, 
Oregon;  Notice  of  Affirmative 
Determination  Regarding  Application 

for  Reconsideration 

• 

By  letter  of  March  8, 1999,  petitioners 
requested  administrative 
reconsideration  of  the  Department  of 


Labor's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  workers  of  the  subject 
firm. 

The  petitioners  present  evidence  that 
the  Department's  customer  survey 
analysis  was  incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  12th  day  of 
May  1999. 

Grant  D.  Beak 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12907  Filed  5-20-99;  8:45  am] 

BILLING  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR     ■ 

Employment  and  Training 
Administration 

[TA-W-35,4671 

PIttsburgfi  Coming  Corporation,  Port 
Allegany,  PA  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  April  5, 1999, 
the  American  Flint  Glass  Workers 
Union  (AFGWU),  AFL-CIO,  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Coming  Pittsburgh 
Corporation  located  in  Port  Allegany, 
Pennsylvania,  was  signed  on  March  9. 
1999,  and  published  in  the  Federal 
Register  on  April  6,  1999  (64  FR  16752). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  fects  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  negative  determination  issued  by 
the  Department  on  behalf  of  workers  of 
the  subject  firm  in  Port  Allegany, 
Pennsylvania,  was  based  on  the  finding 
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that  the  "contributed  importantly"  test 
of  the  worker  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  was  not  met  for 
workers  at  Pittsbiu^  Coming 
Corporation,  Port  Allegany, 
Pennsylvania  producing  glass  blocks. 
The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department  of  Labor  surveyed  the 
major  declining  customers  of  the  subject 
firm  regarding  their  purchases  of  glass 
blocks.  None  of  the  respondents 
increased  their  import  purchases  of 
glass  blocks  while  decreasing  their 
purchases  from  the  subject  firm. 

The  AFGWU  asserts  that  increased 
imports  of  articles  directly  competitive 
with  articles  produced  by  Pittsburgh 
Coming  has  contributed  to  worker 
separations  at  the  Port  Allegany  plant. 
Further,  the  aggregate  import  of  the 
products  by  competitive  firms  has 
greatly  contributed  to  worker 
separations. 

Glass  blocks  are  not  separately 
identifiable  in  official  trade  statistics 
classified  in  the  U.S.  International  Trade 
Commission,  Harmonized  Tariff 
Schedules.  Therefore,  in  order  to 
determine  if  criterion  (3)  of  worker 
group  eligibility  requirements  was  met, 
the  Department  relied  on  the  survey  of 
customers  of  the  subject  firm  to 
determine  if  imports  "contributed 
importantly"  to  worker  separations. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC  this  11th  day  of 
May  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-12909  Filed  5-20-99;  8:45  am) 

BtLUNO  C00€  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Coliection;  Comment 
Request 

AGENCY:  Employment  and  Training 
Administration,  DOL. 

ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consxiltation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  conceming  the  proposed 
revision  of  the  ETA  2112  report: 
Financial  Transaction  Summary. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
July  20,  1999. 

ADDRESSES:  James  E.  Herbert, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  C-4514,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210; 
202-219-5653  x  380  (this  is  not  a  toll- 
free  niunber);  jherbert@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  ETA  2112  Report,  0MB  No. 
1205-0154,  coUects,  in  summary  form, 
totals  of  all  financial  transactions 
affecting  the  status  of  each  State's 
account  in  the  Unemployment  Trast 
Fund  (UTF)  for  the  month  reported.  The 
transactions  include  receipts, 
disbursements,  adjustments,  and  fund 
balances.  The  ETA  uses  report  data  to 
monitor  UTF  funds  flows,  to  identify 
excessive  drawdowns  from  the  UTF, 
which  may  cause  loss  of  interest  to  the 
UTF,  and  to  record  transaction 
information  in  the  Unemployment 
Insurance  Database  and  the  UTF 
subsidiary  to  the  Departmental  General 
Ledger.  The  transaction  information  is 
used  to  compile  the  annual 
department^  consolidated  financial 
statements.  ETA  also  uses  information 
on  the  ETA  2112  for  research  and 
actuarial  projects:  generating  statistics 
on  the  UI  program,  projecting  benefit 
financing  requirements,  and  analyzing 
the  solvency  of  the  UTF.  That 
information  is  used  by  States,  other 
Federal  Agencies,  and  research  groups 
to  manage  and  analyze  UTF  activities. 
Additionally,  the  ETA  uses  ETA  2112 
information  for  reviewing  proposed 
State  and  Federal  UI  laws,  especially 
pertaining  to  benefit  financing  issues, 
and  to  monitor  State  activities 
conducted  under  Title  IX  of  the  Social 
Security  Act  (Reed  Act). 

It  is  necessary  to  revise  the  ETA  2112 
format  and  instructions  to  accommodate 
the  reporting  of  the  following  changes: 

•  States  may  now  make 
reimbursements  of  Combined  Wage 
Claims  (CWC)  through  the 
Unemployment  Tmst  Fund  Accounting 
Systems  (UTFAS),  replacing  the  old 
system  of  issuing  a  check  directly  to  the 
State  billing  for  reimbursement. 

•  States  may  transfer  to  the  Intemal 
Revenue  Service  the  amounts  withheld 
for  Federal  income  tax  purposes  from 
benefit  payments  directly  through  the 
UTFAS. 

•  In  FY  1999  there  was  a  distribution 
of  Reed  Act  money  under  section  903  of 
the  Social  Security  Act.  This  was  the 
first  distribution  since  FY  1958.  The 
existing  ETA  2112,  developed  long  after 
that  distribution,  does  not  provide 
report  cells  for  new  distributions. 

Because  of  these  events,  the  ETA  has 
decided  to  rewrite  the  ETA  2112  to 
include  new  cells  in  the  report,  and  to 
revise  reporting  instructions 
accordingly. 

n.  Current  Actions 

This  action  is  required  to  update  the 
ETA  2112  to  captiire  information  on 
financial  transactions  not  available  in 
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the  current  configuration,  specifically 
automated  CWC  reimbursements,  the 
transfer  of  withholding  amoimts  to  the 
IRS,  and  new  Reed  Act  distributions. 
The  first  two  items  are  currently 
reported  on  the  ETA  2112  in  the  general 
"Comments"  section. 

The  revision  to  the  ETA  2112  will 
provide  a  separate  line  for  specific 
reporting. 

The  Reed  Act  revision  will  provide  a 
separate  line  to  report  Reed  Act  activity 
beyond  amoimts  amortized  with  Title  in 
administrative  grant  funds. 

Type  of  Review:  Revision. 

Agency:  Emplojrment  and  Training 
Administration,  Department  of  Labor. 

Title:  Unemployment  Insurance  Trust 
Fund  Activity.  0MB  Number:  1205- 
0154. 

Affected  Public:  State  government 
(State  Employment  Security  Agencies). 

Total  Respondents:  50  States, 
Washington,  DC,  Puerto  Rico,  and  the 
Virgin  Islands. 

Frequency:  Monthly. 

Total  Responses:  636. 

Average  Time  per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  636. 

Total  Burden  Cost:  636  x  $26.10  = 
$16,600. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  May  17, 1999. 
Grace  A.  Kilbane, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  99-12912  Filed  5-20-99;  8:45  ami 

BKJJNQ  CODE  4610-M-W 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminiatration 

Inveatigationa  Ragarding  Carttficationa 
of  Eligibility  To  Apply  tor  NAFTA 
TranaRfonal  Adjuatmant  Aaalatanoa 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with  • 
the  State  Governors  imder  Section 
250(b)(1)  of  Subchapter  D,  Chapter  2, 
Title  n,  of  the  Trade  Act  of  1974,  as 
amended,  are  identified  in  the 
Appendix  to  this  Notice.  Upon  notice 
from  a  Governor  that  a  NAFTA-TAA 
petition  has  been  received,  the  Acting 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

Appendix 


The  purpose  of  the  Governor's  actions 
and  the  L^tioi  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Acting 
Director  of  OTAA  not  later  than  June  1 , 
1999. 

Also,  interestea  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  Jime  1, 
1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  OTAA,  ETA,  DOL, 
Room  C-4318,  200  Constitution 
Avenue,  NW  Washington,  DC  20210. 

Signed  at  Washington,  E)C  this  4th  day  of 
May,  1999. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Subject  firm 


Lx)cation 


Date  re- 
ceived at 
Goverrx>r's 
office 


Petition  hto. 


Articles  produced 


Stonecutter  Textiles  (Wkrs)  ...„ 

Cannondale  (Wkrs) 

Columbia  Sportswear  (Wkrs)  

Reach  (Co.)  

Good  Lad  (Wkrs) 

Siemens      Information      Communication 
(Wkrs). 

Breed  Technologies  (Wkrs) _ 

C.R.  Bard  (Co.)  „ 

Fort  James  (Co.)  

Pteud  Cbthing  Co.  Inc.  (Unkxi)  

J.P.S.  Converter  (Wkrs)  

Berendsen  Fluid  Power  (Co.) 

Bamett  Bank  (Wkrs) 

Aloecorp  (Wkrs) 

Chamberlain  (Wkrs)  

Harvard  Industrial  (Wkrs)  

Goodyear  Tire  and  Rubber  (USWA) 

Thomson  Consumer  Electrontos  (Wkrs)  ... 

Oro  Nevada  Exploration  (Wkrs)  

Nashville  Textile  (Wkrs)  

Little   Tikes    (The) — Newell    Rubbermaid 
(Co.). 

Repap  Technologies  (Wkrs) 

Cart>ide  Graphite  Group  (Wkrs) 

Genlight  Thomas  Group  (IBEW) 


Sprindale,  NC 

Bedford,  PA 

Portland,  OR  .'. 

Kiamath  Falls,  OR  . 
Philadelphia,  PA  ..... 
Cheny  Hill,  NJ 

Maryville,  TN  

Covington,  GA 

Portland,  OR  

Somerset  £ukJ  Er- 

langer,  KY. 
Rocky  Mount,  VA  ... 

Rahway,  NJ 

Tampa,  FL 

Hariingen,  TX  

Waupaca,  Wl 

Farmington  Hills,  Ml 

Logan,  OH 

Mocksville,  NC 

Reno,  NV 

Nashville,  GA 

Shippensburg,  PA  .. 

Valley  Forge,  PA  .... 

Calvert  City,  KY 

Hopkinsville,  KY  


04/06/1999 
03/30/1999 
04/06/1999 
04/05/1999 
04/07/1999 
03/29/1999 

04/06/1999 
04/09/1999 
04/07/1999 
03*^5/1999 

04/19/1999 
04/15/1999 
04/02/1999 
03/30/1999 
04/12/1999 
04/08/1999 
03/29/1999 
04/12/1999 
04/12/1.999 
04/14/1999 
04/13/1999 

04/08/1999 
04/13/1999 
04/15/1999 


NAFTA-3,076 
NAFTA-3,077 
NAFTA-3,078 
NAFTA-3,079 
NAFTA-3,080 
NAFTA-3,081 

NAFTA-3,082 
NAFTA-3,083 
NAFTA-3,084 
NAFTA-3,085 

NAFTA-3,086 
NAFTA-3,087 
NAFTA-3,088 
NAFTA-3,089 
NAFTA-3,090 
NAFTA-3.091 
NAFTA-3,092 
NAFTA-3,093 
NAFTA-3,094 
NAFTA-3,095 
NAFTA-3,096 

NAFTA-^,097 
NAFTA-3,098 
NAFTA-3,099 


Greige  &  finished  fabric  &  yam. 

Bike  ck)thing. 

Examine  apparel. 

Lumber. 

Dresses  and  shirts. 

Voice  &  data  communicatnn  equipment. 

Vehicle  Safety  restraint  (airt>ag). 
Medk^al  devices. 
Tite  pak  paper. 
Men's  tak>red  dotfiing. 

Coats — ctoth. 

Hydraulic  power  units/systems.  * 

Data  entry,  credit  &  accounting. 

Concentrator. 

Garage  door  openers. 

Autonrative  interior  parts. 

Automotive  instrument  panels. 

Wood  television  cabinets. 

Exploration  for  gold. 

Legging  &  children  sportswear. 

Plastic  childrens  toys. 

Pulp  and  paper. 

Cateium  carbkje  &  acetylene. 

Lighting  fixtures  recess  and  track. 
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Subject  firm 


Bethlehem  Steel  (USWA) 

Vans  (Wkrs) , 

D  and  A  Industries  (UNITE) 

Raider  Apparel  (Wkrs) 

Sherman  Lumber  (PACE)  

Equitable  Bag  (PACE) 

General  Electric  (Wkrs) 

Dai-Tile  (Wkrs)  

lEC  Electronics  (Wkrs)  

Bonnell  Manufacturing  (UNITE)  

Sony  Electronics  (Co.)  

Seagull  Energy— Ocean  Energy  (Co.)  . 
Weatherford  International— Trico  (Co.) 

Dynegy  Midstream  Service  (Co.)  

Lab  Volt  Systems  (Co.)  


D  and  E  Wood  Products  (Co.)  

Hartmanc— Thomgate  (UNITE)  

Adflex  Solutions  (Wkrs)  .„..„ 

Varga  Brakes  (Co.) 

Willow  Creek  Apparel  (Co.) 

International  Wire  (IBT)  

Stanley  Works  (lAMAW)  [ 

Bari<o  Hydraulics  (BBF) 

Stroh  Brewery  Company  (The)  Wkrs) 

Eagle    Picher    Construction    Equipment 

(lUOE). 
Leamco    Ruthco— Weatherford    Artificial 

(Wkrs). 

Jackes  Evans  (IBB) 

Polaroid  (Wkrs) "' 

Aromat  Corporation— Relay  Manufacturing 

(Co.). 

Lee  Textile  (Co.) 

Stroh  Brewery  Company  (The)  (Co.)  

Cole  Haan  Manufacturing  (Co.)  

Fairfield  Industries  (Co.) 

Young  and  Morgan  Lumber  (Co.)  

Filko  Automotive  (Wkrs)  

Intemational  Electronics  Research  (Wkrs) 

Rea  Gold  (Wkrs)  

Nextrom  (Wkrs)  „ 

Apollo  Tanning  (Co.)  

Flow  Control— R  and  Energy  (Wkrs)  


Location 


Steelton,  PA 

Santa  Fe  Springs,  CA 

El  Paso,  TX  

Alma,  GA 

Sherman  Station,  ME 

Florence,  KY  

Malvern,  PA 

Dallas,  TX 

Arab,  AL  

Mt.  Laurel,  NJ 

San  Diego,  CA  

Houston,  TX  

Houston,  TX  

Houston,  TX  

Farmingdale  Wall 
Twp.,  NJ. 

Pineville,  OR  

Farmington,  MO  

Chandler,  AZ  

Chesapeake,  VA  

Jonesville,  NC  

Mishawaka,  IN 

New  Britain,  CT 

Superior,  Wl  

Longview,  TX  

Lubbock  TX  


Penyton,  TX  .. 

St.  Louis,  MO 
Waltham,  MA  . 
San  Jose,  CA 


Ering,  VA  

Winston-Salem,  NC  ... 
Livermoore  Falls,  ME 

Sugar  Land,  TX 

Lyons,  OR  

Bradenton,  FL  

Buribank,  CA 

Reno,  NV 

Perth  Amboy,  hU 

Camden,  ME  

Borger,  TX 


Date  re- 
ceived at 
Governor's 
office 


04/13/1999 
04/14/1999 
04/15/1999 
04/16/1999 
04/15/1999 
04/16/1999 
04/16/1999 
03/30/1999 
04/16/1999 
04/16/1999 
04/20/1999 
04/14/1999 
04/16/1999 
04/01/1999 
04/15/1999 

04/22/1999 
04/22/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/23/1999 
04/19/1999 
04/21/1999 
04/26/1999 
04/26/1999 

04/26/1999 

04/26/1999 
04/14/1999 
04/27/1999 

04/28/1999 
04/26/1999 
04/28/1999 
04/29/1999 
04/29/1999 
04/28/1999 
04/29/1999 
04/29/1999 
04/26/1999 
05/03/1999 
04/26/1999 


Petition  No. 


NAFTA-3,100 

NAFTA-3,101 

NAFTA-3,102 

NAFTA-3,103 

NAFTA-3,104 

NAFTA-3,105 

NAFTA-3,106 

NAFTA-3,107 

NAFTA-3,108 

NAFTA-3,109 

NAFTA-3,110 

NAFTA-3.111 

NAFTA-3,112 

NAFTA-3,113 

NAFTA-3,114 

NAFrA-3,115 
NAFTA-3,116 
NAFTA-3,117 
NAFTA-3,118 
NAFTA-3,119 
NAFTA-3,120 
NAFTA-3,121 
NAFTA-3,122 
NAFTA-3,123 
NAFTA-3,124 

NAFTA-3,125 

NAFTA-3,126 
NAFTA-3,127 
NAFTA-3,128 

NAFTA-3,129 
NAFTA-3,130 
NAFTA-3,131 
NAFTA-3,132 
NAFTA-3,133 
NAFTA-3,134 
NAFTA-3,135 
NAFTA-3,136 
NAFTA-3,137 
NAFTA-3,138 
NAFTA-3,139 


Articles  produced 


Semi-fin  &  rail  products. 

Shoes. 

Women's  coats. 

Ladies  dress,  pants,  pants  suits. 

Lumber  products. 

Plastic  bags. 

Power  line  carrier  business. 

Die  for  tile. 

Printed  circuit  boards. 

Women's  and  girts  dresses,  gowns. 

Computer  monitors. 

Oil  and  gas. 

Oilfield  products. 

Natural  gas. 

Educational  training  systems. 

Wood  shelving. 

Men's  dress  slacks. 

Drills  and  laser. 

Auto  parts. 

Ladies  sleepwear  leisureware. 

Automotive  wire. 

Door  hinges. 

Log  handling  equipment. 

Beers. 

Bowl  and  tractor  frame. 

Pumping  unit  parts  for  oil  and  gas. 

Black  stovepipes,  stoveboards. 
Instant  film  products. 
Electronic  relays. 

T-shirts. 

Beer. 

Footware,  belts  &  leather  goods. 

Oil  and  gas. 

Lumber. 

Ignition  wire  sets. 

Electronics  chips  and  boards. 

Gold  bullion. 

Wire  drawing  machines  &  spare  parts. 

Leather  tanning. 

Wellheads  for  oil  wells. 


[FR  Doc.  99-12910  Filed  5-20-99;  8:45  am) 

BILUNO  CODE  4S10-3(M( 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 


accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
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volume  causes  procediu^s  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contained 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  T^e  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govermnent  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  from 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  CT990009,  CT990010,  CT990011 
and  CT990012  dated  March  12, 1999. 
These  Counties  are  now  covered  by 
CT990002. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(1)(A),  when  opening  of  bids  is  less 
than  ten  (10)  days  from  the  date  of  this 
notice,  this  action  shall  be  effective 
unless  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  dociunented 
in  contract  file. 


Modifications  to  General  Wage 
Determination  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I  ^ 

Connecticut 

CT990001  (Mar.  12, 1999) 

CT990002  (Mar.  12, 1999) 

CT990003  (Mar.  12. 1999) 

CT9900O4  (Mar.  12,  1999) 

CT990005  (Mar.  12,  1999) 

Index  (Mar.  12, 1999) 
Massachusetts 

MA990001  (Mar.  12, 1999) 

MA990002  (Mar.  12,  1999) 

MA990003  (Mar.  12,  1999) 

MA990006  (Mar.  12, 1999) 

MA990009  (Mar.  12, 1999) 

MA990010  (Mar.  12,  1999) 

MA990012  (Mar.  12.  1999) 

MA990013  (Mar.  12,  1999) 

MA990015  (Mar.  12,  1999) 

MA990017  (Mar.  12. 1999) 

MA990018  (Mar.  12,  1999) 

MA990019  (Mar.  12, 1999) 

MA990020  (Mar.  12, 1999) 

MA990021  (Mar.  12, 1999) 
New  Jersey 

NJ990002  (Mar.  12,  1999) 

NJ990003  (Mar.  12, 1999) 

NJ990004  (Mar.  12, 1999) 

NJ990005  (Mar.  12,  1999) 

NJ990007  (Mar.  12, 1999) 

Volume  n     I 

Maryland 
MDg90009  (Mar.  12,  1999) 

Volume  ID 

Florida 

FL990014  (Mar.  12, 1999) 
South  Carolina 

SC990023  (Mar.  12,  1999) 

Volume  IV 

Illinois 
IL990001  (Mar.  12, 1999) 
IL990002  (Mar.  12, 1999) 
IL990003  (Mar.  12, 1999) 
IL990006  (Mar.  12, 1999) 
IL990007  (Mar.  12, 1999) 
IL990008  (Mar.  12, 1999) 
IL990009  (Mar.  12, 1999) 
IL990011  (Mar.  12, 1999) 
IL990012  (Mar.  12, 1999) 
IL990013  (Mar.  12, 1999) 
IL990014  (Mar.  12, 1999) 
IL990015  (Mar.  12,  1999) 
IL990016  (Mar.  12, 1999) 
IL990021  (Mar.  12, 1999) 
IL990022  (Mar.  12, 1999) 
IL990024  (Mar.  12. 1999) 
IL990026  (Mar.  12, 1999) 
IL990027  (Mar.  12, 1999] 
IL990028  (Mar.  12, 1999) 
IL990029  (Mar.  12, 1999) 
IL990031  (Mar.  12. 1999) 


IL990032  (Mar.  12.  1999) 
IL99O033  (Mar.  12, 1999) 
IL990034  (Mar.  12, 1999) 
IL990035  (Mar.  12. 1999) 
IL990036  (Mar.  12, 1999) 
IL990037  (Mar.  12, 1999) 
IL990039  (Mar.  12, 1999) 
IL990040  (Mar.  12,  1999) 
IL990041  (Mar.  12,  1999) 
IL990042  (Mar.  12, 1999) 
IL990O43  (Mar.  12, 1999) 
IL990044  (Mar.  12, 1999) 
IL990045  (Mar.  12,  1999) 
IL990046  (Mar.  12, 1999) 
IL990050  (Mar.  12,  1999) 
IL990051  (Mar.  12.  1999) 
IL990052  (Mar.  12. 1999) 
IL990053  (Mar.  12, 1999) 
IL990054  (Mar.  12, 1999) 
IL990055  (Mar.  12.  1999) 
IL990056  (Mar.  12,  1999) 
IL990057  (Mar.  12.  1999) 
IL990059  (Mar.  12, 1999) 
IL990060  (Mar.  12, 1999) 
IL990062  (Mar.  12. 1999) 
IL990063  (Mar.  12,  1999) 
IL990064  (Mar.  12, 1999) 
IL990065  (Mar.  12.  1999) 
IL990066  (Mar.  12.  1999) 
IL990067  (Mar.  12, 1999) 
IL990068  (Mar.  12,  1999) 
IL990069  (Mar.  12,  1999) 
IL990070  (Mar.  12, 1999) 

Volume  V 

Kansas 
KS990001  (Mar.  12,  1999) 
KS990008  (Mar.  12,  1999) 
KS990009  (Mar.  12.  1999) 
KS990016  (Mar.  12,  1999) 
KS990017  (Mar.  12, 1999) 
KS990020  (Mar.  12, 1999) 
KS990025  (.Mar.  12, 1999) 
KS990026  (Mar.  12. 1999) 
KS990029  (Mar.  12, 1999) 

Louisiana 

LA990001  (Mar.  12,  1999) 
LA990004  (Mar.  12. 1999) 
LA990005  (Mar.  12, 1999) 
LA990009  (Mar.  12, 1999) 
LA990010  (Mar.  12, 1999) 
LA990012  (Mar.  12, 1999) 
LA990015  (Mar.  12,  1999) 
LA990018  (Mar.  12,  1999) 
LA990040  (Mar.  12,  1999) 
LA990045  (Mar.  12, 1999) 
L990040  (Mar.  12,  1999) 
L990045  (Mar.  12, 1999] 
L990046  (Mar.  12, 1999) 
L990055  (Mar.  12,  1999) 

Missouri 
M0990002  (Mar.  12, 1999) 

Texas 
TX990003  (Mar.  12, 1999) 
TX990005  (Mar.  12, 1999) 
TX990007  (Mar.  12,  1999) 
TX990009  (Mar.  12,  1999) 
TX990010  (Mar.  12,  1999) 
TX990014  (Mar.  12.  1999) 
TX990017tMar.  12, 1999) 
7X990019  (Mar.  12, 1999) 
TX990054  (Mar.  12, 1999) 
TX9J0060  (Mar.  12, 1999) 
TX990061  (Mar.  12, 1999) 
TX990063  (Mar.  12.  1999) 
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Volume  VI 

Alaska 

AK990001  (Mar 
Colorado 

CO990001  (Mar. 

coggoooz  (Mar. 

CO990003  (Mar. 

CO990005  (Mar. 

CO990006  (Mar. 

CO990007  (Mar. 

CO990008  (Mar. 

00990009  (Mar. 

C0990010  (Mar. 

CO990016  (Mar. 

CO990018  (Mar. 

CO990021  (Mar. 

CO990022  (Mar. 

CO990023  (Mar. 

€0990025  (Mar. 
Washington 

WA990001  (Mar. 

WA990002  (Mar. 
Oregon 

OR990001  (Mar 

Volume  Vn 
None. 


.  12. 1999) 

12. 1999] 

12. 1999) 

12.  1999) 

12.  1999) 

12, 1999) 

12.  1999) 

12. 1999) 

12,  1999) 

1999) 

1999) 

1999) 

1999) 

1999) 

1999) 


12.  1999) 

12. 1999) 
12,  1999) 

12,  1999) 


General  Wage  Detenninatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Govenmient  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  202 
512-1800. 

When  ordering  hard-copy 
subscription(s},  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 


Signed  at  Washington.  D.C.  This  13th  Day 
of  May  1999. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[PR  Doc.  99-12578  Filed  5-20-99;  8:45  am) 

8MXING  CODE  4S10-Z7-II 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Noise  Data  Report  Form  and 
Calibration  Records 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  [44  U.S.C.  3506(c)(2)(A)]. 
This  program  helps  to  ensiire  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  related  to  the  Coal  Mine 
Noise  Data  Report  and  Calibration 
Records.  MSHA  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhemce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT: 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
July  20, 1999. 

ADDRESSES:  Send  comments  to  Theresa 
M.  O'Malley,  Program  Analysis  Officer, 
Office  of  Program  Evaluation  and 
Information  Resources,  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  Room  719, 4015  Wilson 
Boulevard,  Arlington,  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  via 
E-mail  to  TOMalle)r@msha.gov,  along 
with  an  original  printed  copy.  Ms. 
O'Malley  can  be  reached  at  (703)  235- 
1470  (voice),  or  (703)  235-1563 
(facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley  Program  Analysis 
Officer,  Officer  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  719, 4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  TOMalley@msha.gov 
(Internet  E-mail),  (703)  235-1470 
(voice),  or  (703)  235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  information  is  used  to  evaluate 
the  average  noise  levels  to  which  miners 
may  be  exposed.  The  information  is 
evaluated  to  determine  if  miners 
working  at  a  particular  occupation  or 
operating  a  particular  type  of  equipment 
may  be  exposed  to  excessive  noise 
levels.  This  type  of  information  may  be 
useful  in  determining  if  there  is  a  need 
for  MSHA  to  evaluate  the  miners  work 
area,  and  to  require  the  mine  operator  to 
develop  a  hearing  conservation  plan  to 
adequately  protect  the  miners  from 
being  exposed  to  excessive  noise  levels. 
In  addition,  the  information  may  be 
used  to  determine  if  research  is  needed 
to  assist  in  the  development  of 
engineering  controls  on  equipment  that 
typically  generate  high  noise  levels. 

n.  Current  Actions 

MSHA  inspection  persoimel  routinely 
conduct  a  noise  survey  from  a 
representative  number  of  miners 
working  at  various  occupations. 
However,  MSHA  does  not  have  the 
resources  to  conduct  a  noise  svurvey 
from  the  working  environment  of  all 
miners  annually.  MSHA  relies  on  the 
information  from  the  mine  operators  to 
determine  if  there  is  a  need  to  evaluate 
the  miners  work  area  or  to  conduct  a 
noise  survey.  In  addition,  when  a 
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determination  is  made  that  the  noise 
levels  being  generated  by  a  particular 
type  of  equipment  are  typically  above 
the  permissible  limits,  MSHA  uses  this 
information  to  solicit  input  from  the 
equipment  manufacturers  in 
determining  if  engineering  changes  can 


be  made  to  the  equipment  to  reduce  the 
noise  levels  to  within  permissible 
limits. 

Type  o/fleWeH';  Reinstatement. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Noise  Data  Report  Form  and 
Calibration  Records. 


OMB  Number:  1219-0037. 

Agency  Number:  MSHA  Form  2000- 
168. 

Recordkeeping:  1  year. 

Affected  Public:  Business  or  other  for- 
profit. 


70.506: 

Calibrator 

Dosimeter  .... 
70.508(a): 

Survey  

Report 

70.508(b): 

Survey/report 
70.509: 

Survey  

Report 

71.803(a): 

Survey  

Report 

71.803(b): 

Certify  

71.804(a): 

Survey  

Report 

Totals .... 


67.534 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $423,040. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  18, 1999. 
Theresa  M.  O'Malley, 

Chief,  Records  Management  Branch. 

[FR  Doc.  99-12913  Filed  5-20-99;  8:45  am] 

BILLING  CODE  4610-43-W 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section;  Intent  To 
Prepare  an  Environmental  Impadt 
Statement  for  the  Lower  Colorado 
River  Boundary  and  Capacity 
Preservation  Project,  Yuma  County,  AZ 

AGENCY:United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  This  notice  advises  the  public 
that,  pursuant  to  section  102(2](c)  of  the 
National  Environmental  Policy  Act  of 


1969,  as  amended,  the  United  States 
Section,  International  Boundary  and 
Water  Ck)mniission  (USIBWC)  proposes 
to  gather  information  necessary  for  the 
preparation  of  an  environmental  impact 
statement  (EIS).  The  EIS  will  address 
the  impacts  of  preservation  of  the 
boundary  and  channel  and  carrying 
capacity,  and  maintenance  activities  by 
the  USfflWC  in  the  boundary  section  of 
the  Colorado  River.  The  project  is 
located  in  Yimia  County,  Arizona.  A 
public  scoping  meeting  regardinglhis 
proposal  will  also  be  held.  This  notice 
is  being  provided  as  required  by  the 
Council  on  Environmental  Quality 
(CEQ)  Regulations  (40  CFR  1501.7)  and 
the  USIBWC's  Operational  Procedures 
for  Implementing  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969,  published  in  the  Federal  Register 
September  2, 1981  (46  FR  44083-44094) 
to  obtain  suggestions  and  information 
from  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  EIS. 

DATES:  The  USIBWC  will  conduct  a 
public  scoping  meeting  at  the  Yuma 
Civic  and  Convention  Center,  1440  West 
Desert  Hills  Drive,  Yuma,  Arizona,  on 
Jxme  9, 1999,  from  6:00  p.m.  to  8:00  p.m. 
Full  public  participation  by  interested 
federal,  state,  and  local  agencies  as  well 
as  other  interested  organizations  and  the 
general  public  is  encoiuaged  during  the 
scoping  process  which  will  end  45  days 


from  the  date  of  this  notice.  Public 
comments  on  the  scope  of  the  EIS, 
reasonable  alternatives  that  should  be 
considered,  anticipated  environmental 
problems,  and  actions  that  might  be 
taken  to  address  them  are  requested. 

ADDRESSES:  Comments  will  h<  accejited 
for  45-days  following  the  dat'  of  this 
notice  by  Mr.  Yusuf  Farran,  Division 
Engineer,  Environmental  Management 
Division,  USIBWC,  4171  North  Mesa 
Street,  C-310,  El  Paso,  Texas  79902. 
Telephone:  915/832-4148,  Facsimile 
915/832-4167,  E-mail: 
yusufi'arran@ibwc.state.gov. 

SUPPLEMENTARY  INFORMATION:  The 

USIBWC  proposes  to  gather  information 
necessary  for  the  preparation  of  an  EIS 
to  be  used  to  determine  specific  options 
for  the  preservation  of  the  boundary  and 
chaimel  and  carrying  capacity,  and 
maintenance  activities  by  the  Lower 
Colorado  River  Boundary  and  diapacity 
Preservation  Project  (LCRBCPP)  that 
could  be  implemented.  Implementation 
would  be  conducted  in  a  manner  to 
minimize,  consistent  with  the  law  and 
international  agreements,  the  impact  of 
the  activities  of  the  project  on  ecological 
and  environmental  resources  in  the 
project  area.  The  project  area  is  the  23.7 
mile  (38.2  kilometer  (km))  boundary 
segment  of  the  Lower  Colorado  River 
from  the  Northerly  International 
Boundary  (NIB)  to  the  Southerly 
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InteraationalSoundaiy  (SIB)  river  reach 
bounded  by  the  levees  in  Arizona  and 
Baja  California  Norte,  Mexico. 

The  EIS  will  discuss  separately, 
among  other  laws  and  regulations,  the 
requirements  of  international 
agreements  with  Mexico  regarding  the 
preservation  of  the  boundary  and 
channel  and  carrying  capacity,  and 
maintenance  activities  considered  for 
the  project,  the  Endangered  Species  Act, 
the  Clean  Water  Act,  the  National 
Historic  Preservation  Act  and  others,  as 
appropriate.  Studies  will  include  an 
analysis  of  impacts  of  alternatives  for 
preservation  of  the  boimdary  and 
channel  and  carrying  capacity,  and 
maintenance  activities  in  relation  to 
baseline  flood  flow  design  capacity, 
floodplain  and  channel  maintenance, 
changes  in  the  international  boundary 
chaimel  since  1972,  and  effects  from 
upstream  sediment  input.  Alternatives 
could  include  channel  excavation/ 
dredging,  channel  realignment,  and 
levee  improvements,  or  a  combination 
of  these  alternatives. 

The  alternatives  are  influenced  to 
varying  degrees  by  obligations  and 
rights  reserved  by  the  governments  of 
the  United  States  and  Mexico  in  the 
Treaty  for  "Utilization  of  Waters  of  the 
Colorado  and  Tijuana  Rivers  and  of  the 
Rio  Grande"  signed  on  Februaiy  3, 1944 
(1944  Water  Treaty),  the  "Treaty  to 
Resolve  Pending  Boundary  Differences 
and  Maintain  the  Rio  Grande  and 
Colorado  Rivers  as  the  International 
Boundary  Between  the  United  States  of 
America  and  Mexico"  dated  November 
23, 1970,  and  international  agreements 
concluded  thereunder  as  International 
Boundary  and  Water  Commission, 
United  States  and  Mexico  (IBWC) 
Minutes. 

The  EIS  will  address  impacts  in  the 
United  States  of  activities  in  the  United 
States  related  to  alternatives  for  a  long 
term  boundary  preservation  and 
carrying  capacity  improvement  project, 
the  LCRBCPP.  which  is  under 
consideration  by  the  United  States  and 
Mexico  for  the  project  reach.  None  of 
these  conditions  can  be  dealt  with 
effectively  as  a  single  issue  or  proposed 
project.  The  land  and  works  located 
between  the  international  boundary  and 
the  inside  toe  of  the  United  States  levee 
are  owned,  controlled  and  managed 
through  several  arrangements  of  a 
domestic.  Federal  and  international 
natm«.  A  range  of  options  for  the 
domestic  and  international  activities 
encompassed  in  the  study  area  of  the 
Colorado  River  channel  and  floodway  in 
the  United  States  that  could  be 
implemented  by  the  USIBWC  will  be 
considered.  Operations  and 
maintenance,  in  part,  of  the  LCRBCPP 


fall  within  the  realm  of  the  international 
agreements  governing  the  project  and 
are  therefore  not  a  subject  of  the  EIS. 
The  USIBWC  does  not  have  unilateral 
control  of  all  of  the  LCRBCPP  and  thus 
cannot  make  commitments  which  are 
international  and  controlled  by  the 
IBWC.  The  international  and  domestic 
activities  are  noted  as  follows. 

Morelos  Dam,  located  1.1  miles  (1.8 
km)  downstream  of  NIB,  is  an 
international  gated  structure  and  weir 
spanning  from  levee  to  levee  in  the 
channel  and  floodplain  used  for  a 
variety  of  requirements  and  agreements. 
The  Colorado  River  clearing  program  is 
an  international  program  and  involves 
bank  clearing  to  facilitate  passage  of  the 
design  flow  of  140,000  cubic  feet  per 
second  (3,960  cubic  meters  per  second). 
Carrying  capacity  improvements  is  an 
emergency  international  program  to 
assure  deliveries  of  water  to  Mexico  and 
consists  of  sediment  removal.  The 
hydrography  program  is  an  international 
program  consisting  of  operations  and 
maintenance  of  gaging  stations.  The 
boundary  preservation  program  is  an 
international  floodplain  management 
program  designed  to  preserve  and 
maintain  the  channel  as  the 
international  boundary. 

United  States  floodplain  features 
include  incidental  water  systems 
consisting  of  a  levee,  bypass  channel, 
and  adjacent  lands.  Other  features 
include  the  river  floodplain  consisting 
of  access  roads,  water  conveyance 
system  components,  farmlands,  and 
vegetation  in  various  stages  of 
disttirbance.  The  main  channel  is  a 
United  States  floodplain  feature  which, 
upstream  of  Morelos  Dam,  carries  flows 
which  are  allocated  to  Mexico  by  the 
1944  Water  Treaty,  along  with 
occasional  high  flows.  Downstream  of 
Morelos  Dam,  the  channel  carries  only 
surface  water  from  leakage  from  Morelos 
Dam  and  occasional  high  flows.  There  is 
more  stream  vegetation  in  the  first  5.5 
miles  (8.9  km)  below  Morelos  Dam  than 
in  the  downstream  portion  to  the  SIB. 

The  EIS  will  identify,  describe,  and 
evaluate  the  existing  environmental, 
cultural,  hydrological,  socioeconomic 
and  recreational  resources;  describe 
products  for  boimdary  mandates; 
explain  channel  carrying  capacity,  levee 
improvements  and  floodplain 
maintenance;  and  evaluate  impacts 
associated  with  the  alternatives  imder 
consideration.  Significant  issues  which 
have  been  identified  to  be  addressed  in 
the  EIS  include,  but  are  not  limited  to, 
affects  on:  (a)  fish  and  wildlife;  (b) 
endangered  species;  (c)  terrestrial  and 
aquatic  habitats;  (d)  cultural  resources; 
(e)  river  channel  capacity;  (f) 


international  boundary  alignment;  and 
(g)  water  quality. 

External  coordination  will  be 
conducted  to  include  the  United  States 
Fish  and  Wildlife  Service  to  insure 
compliance  with  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Fish  and  Wildlife 
Coordination  Act.  Cultural  resources 
recoimaissance  of  the  project  area  will 
be  coordinated  with  the  Arizona  State 
Historic  Preservation  Officer. 
Coordination  for  the  Clean  Water  Act 
will  also  be  conducted,  with  the 
appropriate  authorities. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA,  CEQ 
Regulations  (40  CFR  Parts  1500-1508), 
other  appropriate  federal  regulations, 
and  the  USIBWC  procedures  for 
compliance  with  those  regulations. 
Copies  of  the  EIS  will  be  transmitted  to 
federal  and  state  agencies  and  other 
interested  parties  for  comments  and  will 
be  filed  with  the  Environmental 
Protection  Agency  in  accordance  with 
40  CFR  Parts  1500-1508  and  USIBWC 
procedures. 

The  USIBWC  anticipates  the  Draft  EIS 
will  be  made  available  to  the  public  by 
approximately  January,  2001. 

Dated:  May  14, 1999. 
William  A.  Wilcox,  Jr.. 

Legal  Advisor. 

(FR  Doc.  99-12836  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  7010-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
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published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a{a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  6, 
1999.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandiuns  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 

ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  unite  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accimiulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 


schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  writhout  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wnde  appUcability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
nvmiber  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal  ■ 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture, 
National  Appeals  Division  (Nl-16-98-1 , 
1  item,  1  temporary  item). 
Correspondence,  hearing  notices, 
reports,  authorizations  for 
representation,  and  other  supporting 
materials  accumulated  in  connection 
with  administrative  appeal  hearings  and 
reviews.  Actions  arise  from  adverse 
decisions  affecting  beneficiaries  of 
USDA  programs. 

2.  Department  of  Agriculture, 
Agricultural  Stabilization  and 
Conservation  Service  (Nl-145-98-1,  32 
items,  29  temporary  items).  Facilitative 
records  pre-dating  1962  that  relate  to 
such  matters  as  acreage  allotments, 
commodities'  sales,  loan  rates, 
subsidies,  cost  surveys,  and  price 
supports.  Records  were  acciunulated 
primarily  in  the  1950s  and  1960s. 
Procedural  issuancias  and  files  relating 
to  the  development  of  milk  industry 
regulation  are  proposed  for  permanent 
retention  as  are  records  pertaining  to  a 
multi-million  dollar  claim  stemming 
from  the  spoilage  of  stored  grain. 

3.  Department  of  Conunerce,  Census 
Biu«au  (Nl-29-99-4,  2  items,  2 
temporary  items).  Completed 


questioimaires  in  paper  and  electronic 
format  of  the  Survey  of  Minority-Owned 
and  Women-Owned  Business 
Enterprises.  The  final  survey  data  in 
electronic  form  was  previously 
approved  for  permanent  retention. 

4.  Department  of  Defense,  Office  of 
the  Inspector  General  (Nl-509-99-2,  3 
items,  3  temporary  items).  Memoranda 
of  Understanding  or  Agreement  Files 
consisting  of  agreements  with  other 
Defense  agencies  regarding  audit 
procedures  and  related  matters  and  with 
non-Defense  agencies  and  non-Federal 
entities  regarding  training  and  other 
services.  Included  are  electronic  copies 
of  documents  created  using  electronic 
mail,  word  processing,  and  other  office 
automation  applications. 

5.  Department  of  Education,  Office  of 
Postsecondary  Education  (Nl-441-98- 
1,  5  items,  5  temporary  items).  Paper 
and  electronic  records  (CD-ROM) 
relating  to  the  evaluation  of  applications 
from  governmental  and  non- 
governmental entities  seeking 
Department  of  Education  recognition  as 
accrediting  agencies.  Included  are 
accreditation  case  files  for  agencies 
reconunended  for  approval  or 
disapproval,  containing  applications  for 
accreditation,  interim  reports,  and  other 
correspondence,  and  CD-ROM  copies  of 
case  files  for  agencies  recommended  for 
approval.  Also  included  are  working 
papers,  consisting  of  drafts,  notes,  and 
other  background  materials,  and 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing. 

6.  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(Nl-443-99-4,  4  items,  4  temporary 
items).  Records  relating  to  clinical  care 
including  PET  (Positron  Emission 
Topography)  files,  records  which 
identify  and  describe  blood  products 
received  bom  other  collection  facilities, 
laboratory  testing  records,  and  records 
associated  with  patient  testing,  donor 
testing,  or  blood  product  manufacturing, 
which  contain  doamientation  related  to 
validation,  maintenance  and  quality 
assurance  of  equipment,  supplies, 
reagents  and  processes. 

7.  Department  of  Justice,  U.S.  Parole 
Commission  (Nl-438-98-1. 1  item.  1 
temporary  item).  District  of  Colimibia 
Board  of  Parole  Case  Files  which 
include  data  on  sentence  and 
information  concerning  the  prisoner's 
backgroimd  and  behavior  during 
incarceration  and  while  on  parole.  Also 
included  are  parole  hearings  on 
individual  prisoners. 

8.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs  (Nl- 
59-99-1 9,  1  item,  1  temporary  item). 
Designated  Exchange  Visitor  Case  Files 
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dating  from  1950  to  1973  that  pertain  to 
applications  for  the  establishment, 
revision,  or  cancellation  of  exchange 
programs.  More  recent  records 
accumulated  after  the  Bureau  was 
transferred  to  the  United  States 
Information  Agency  were  previously 
approved  for  disposal. 

9.  Department  of  State,  Bureau  of 
European  Affairs,  (Nl-59-99-20, 11 
items,  8  temporary  items). 
Administrative  files  relating  to  the 
logistics  of  organizing  the  1998 
Washington  Conference  on  Holocaust- 
Era  Assets.  Included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
the  record-keeping  copies  of  files 
relating  to  the  substantive  issues 
addressed  by  the  Conference. 

10.  Securities  and  Exchange 
Commission,  Office  of  the  Inspector 
General  (Nl-266-99-1,  7  items,  5 
temporary  items).  Files  relating  to 
investigations  and  audits  including 
correspondence,  reports,  notes, 
attachments,  drafts,  and  background 
papers.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  significant 
investigative  files  and  final  audit  reports 
are  proposed  for  permanent  retention. 

11.  Department  of  Veterans  Affairs, 
Veterans-Health  Administration  (Nl- 
15-98-3,  4  items,  4  temporary  items). 
Means  test  verification  records  used  to 
determine  individual  veterans'  fiscal 
eligibility  for  health  care  provided  by 
the  VA.  Included  are  paper  records  and 
records  on  optical  disk  and  other 
electronic  media.  Records  also  include 
computer  tapes  provided  by  the  Internal 
Revenue  Service  and  the  Social  Security 
Administration. 

12.  Tennessee  Valley  Authority, 
Commimications  Program  (Nl-142-99- 
4,  2  items,  1  temporary  item).  Electronic 
copies  of  documents  created  using  word 
processing  pertaining  to  Inside  TVA,  a 
newspaper  for  employees  that  has 
limited  external  distribution. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 

Dated:  May  12. 1999. 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

(FR  Doc.  99-12845  Filed  5-20-99;  8:45  am] 

BHJJNQ  COD6  751S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

agency:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  annoimces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 
DATES:  June  14, 1999,  from  10:00  a.m.  to 
11:30  a.m. 

ADDRESSES:  United  States  Capitol 
Building,  Room  S-211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

Update — Legislative  Information 

Systems 
Update — Archives  I  Renovation 
Five- Year  Report  to  Congress 
Update — Center  for  Legislative  Archives 
Other  current  issues  and  new  business 

The  meeting  is  open  to  the  public. 

Dated:  May  17, 1999. 
Mary  Ann  Hadyka, 
Committee  Management  Officer. 
[FR  Doc.  99-12846  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordiceeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  coUection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule,  10  CFR  part 


52,  Appendix  C,  Design  Certification 
Rule  for  the  AP600  Design. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Designers  of  commercial  nuclear 
power  plants,  electric  power  utilities, 
and  any  person  eligible  imder  the 
Atomic  Energy  Act  to  apply  for  a 
construction  permit  for  a  nuclear  power 
plant. 

6.  An  estimate  of  the  number  of 
responses:  No  applications  are  expected 
during  the  next  three  years. 

7.  The  estimated  number  of  annual 
respondents:  No  applications  are 
expected  during  the  next  three  years. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Approximately 
24  additional  burden  hours  (8  hours 
each  for  3  additional  reports  that  result 
horn  changing  the  requirement  from  an 
annual  to  quarterly  report).  No  reports 
are  expected  during  the  next  three  years. 

9.  Ail  indication  of  whether  section 
3507(d),  Public  Law  104-13  applies: 
Applicable. 

10.  Abstract:  The  proposed  rule 
would  add  appendix  C  to  10  CFR  part 
52  to  allow  interested  parties  to 
reference  a  certified  AP600  design  in  an 
application  for  a  construction  permit  or 
combined  license.  In  general,  the 
information  collection  requirements  are 
the  same  as  those  contained  in  10  CFR 
part  52.  The  addition  of  appendix  C  to 
10  CFR  part  52  adds  a  small  incremental 
reporting  burden. 

The  NRC  will  use  the  reported 
information  to  monitor  changes  to  the 
facility  and  gain  an  understanding  of 
how  the  as-built  facility  conforms  to  the 
certified  design. 

Submit,  by  Jime  21, 1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  bee  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(lower  level),  Washington,  DC.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
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date  of  this  Federal  Register  Notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June 
21, 1999.  Erik  Godwin,  OfGce  of 
Information  and  Regulatory  Affairs 
(3150-0151).  NEOB-10202,  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Brenda  Jo.  Shelton, 

NRCCIeamnce  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  99-12900  Filed  5-20-99;  8:45  am] 

BILUNO  CODE  7S90-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Actlvltlee:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  NRC  hereby  informs 
potential  respondents  that  an  agency 
may  not  conduct  or  sponsor,  and  that  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  ludess  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  48  CFR  part  20,  U.S.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation  (NRCAR). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion;  one  time. 

5.  Who  is  required  or  asked  to  report: 
Offerors  responding  to  NRC  solicitations 
and  contractors  receiving  contract 
awards  from  NRC. 


6.  An  estimate  of  the  number  of 
responses:  11,311. 

7.  The  estimated  number  ofarmual 
respondents:  750. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  120,449  hoius 
(10.7  hours  per  response). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
Applicable. 

10.  Abstract:  The  mandatory 
requirements  of  the  NRCAR  implement 
and  supplement  the  government-wide 
Federal  Acquisition  Regulation,  and 
ensiue  that  the  regulations  governing 
the  procurement  of  goods  and  services 
within  the  NRC  satisfy  the  needs  of  the 
agency. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  website  (http://www.nrc.gov/ 
NRC/PUBUC/OMB/index.html).  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  Jime 
21, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assiuBnce  of  consideration 
cannot  be  given  to  comments  received 
after  this  date.  Eric  Godwin,  Office  of 
Information  and  Regulatory  Affoirs 
(3150-0169),  NEOB-10202.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  MD,  this  17th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o  Shelton, 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-12902  Filed  5-20-99;  8:45  am] 
BiixjNG  CODE  rsao-ot-p 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Aetlvltiee:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  ourently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  "Request  for  Approval  of 
Foreign  Travel". 

3.  The  form  number  if  applicable: 
NRC  Form  445. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Contractors  and  consultants  who 
travel  to  foreign  countries  in  the  coiu^e 
of  conducting  business  for  the  NRC. 

6.  An  estimate  of  the  number  of 
responses:  30. 

7.  The  estimated  number  of  aimual 
respondents:  30. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  30. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Information  forwarded 
on  NRC  Form  445.  Request  for  Approval 
of  Foreign  Travel,  is  supplied  by 
consultants  and  contractors  who  travel 
to  foreign  countries  in  the  coujse  of 
conducting  business  for  the  NRC.  In 
accordance  with  48  CFR  part  20.  "NRC 
Acquisition  Regiilation."  contractors 
traveling  to  foreign  coimtries  are 
required  to  complete  this  form.  The 
information  requested  includes  the 
name  of  the  Office  Director/Regional 
Administrator  recommending  travel, 
approval  by  the  Office  Director, 
Regional  Administrator  or  Chairman,  as 
appropriate,  the  traveler's  identifying 
information,  purpose  of  travel,  a  listing 
of  the  trip  coordinators,  other  NRC 
travelers  and  contractors  attending  the 
same  meeting,  and  a  proposed  itinerary. 

A  copy  of  tne  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OKffl  reviewer  Usted 
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below  by  June  21, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  OfBce  of  Information  and 
Regulatory  Affairs  (3150-       ), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  N^C  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  MD.  this  17th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-12903  Filed  S-20-99;  8:45  am] 

BIUJNQCODE  7990-01-4> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-249] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
25,  issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  the  Dresden  Nuclear  Power 
Station,  Unit  3,  located  in  Grundy 
County,  Illinois. 

The  proposed  amendment  would 
reduce  the  number  of  safety  valves 
required  for  overpressure  protection  at 
Dresden,  Unit  3,  by  excluding  from 
Technical  Specifications  (TS)  section 
3.6.E  the  safety  valve  function  of  the 
Target  Rock  safety /relief  valve  (SRV). 
The  proposed  amendment  would  also 
move  the  safety  valve  lift  pressure 
setpoints  from  TS  section  3.6.E  to  TS 
section  4.6.E. 

This  request  for  amendment  was 
submitted  imder  exigent  circimistances 
to  prevent  undue  shutdown  or  derate  of 
the  unit  due  to  the  safety  valve  function 
of  the  Target  Rock  safety/relief  valve 
becoming  inoperable  on  May  3, 1999. 
The  time  necessary  for  ComEd  to 
develop  this  TS  request  would  not  allow 
the  normal  30-day  period  for  public 
conmient  since  ComEd  had  no  prior 
knowledge  of  this  inoperability. 

Before  issuance  of  tne  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  Does  the  change  involve  a 
significant  increase  in  the  probability  of 
occiuxence  or  consequences  of  an 
accident  previously  evaluated? 

The  probability  of  an  evaluated 
accident  is  derived  from  the 
probabilities  of  the  individual 
precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident 
are  determined  by  the  operability  of 
plant  systems  designed  to  mitigate  those 
consequences.  Limits  have  been 
established  consistent  with  NRC- 
approved  methods  to  ensure  that  fuel 
performance  during  normal,  transient, 
and  accident  conditions  is  acceptable. 
The  proposed  change  to  permit 
operation  with  the  Target  Rock  valve 
safety  function  OOS  (out  of  service) 
does  not  affect  the  ability  of  plant 
systems  to  adequately  mitigate  the 
consequences  of  an  accident  previously 
evaluated. 

This  conclusion  was  derived  by 
evaluating  all  applicable  analyses 
including  thermal  limit,  ASME 
(American  Society  of  Mechanical 
Engineers)  pressurization  events,  margin 
to  unpiped  safety  valve,  anticipated 
transient  analysis  without  scram,  LOCA 
(loss  of  coolant  accident),  station 
blackout,  and  Appendix  R  analyses. 
Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  analyses  support  operation  with  the 
Target  Rock  SRV  safety  function  OOS. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Since  the  requested  change  has  been 
previously  evaluated,  no  new  precursors 
of  an  accident  are  created  and  no  new 


or  different  kinds  of  accidents  are 
created.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bora  any 
accident  previously  evaluated. 

This  conclusion  was  derived  by 
evaluating  all  applicable  analyses 
including  thermal  limit,  ASME 
pressurization  events,  margin  to 
unpiped  safety  valve,  anticipated 
transient  analysis  without  scram  events, 
station  blackout,  and  Appendix  R 
analyses.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  analyses  support  operation 
with  the  Target  Rock  SRV  safety 
function  OOS. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
sfrfety? 

Allowing  Dresden  operation  with  the 
Target  Rodk  SRV  safety  function  out  of 
service  will  not  involve  any  reduction 
in  margin  of  safety.  This  conclusion  was 
derived  by  evaluating  all  existing 
analyses  including  thermal  limit,  ASME 
pressurization  events,  margin  to 
impiped  safety  valve,  anticipated 
transient  analysis  without  scram  events, 
station  blackout,  and  Appendix  R 
analyses.  The  analyses  previously 
evaluated  remain  valid  and 
conservative.  Thus  there  is  no  reduction 
in  the  margin  of  safety. 

Therefore,  based  upon  the  above 
evaluation,  ComEd  has  concluded  that 
these  changes  do  not  constitute  a 
significant  hazards  consideration. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public    .- 
comments  on  this  proposed 
determination.  Any  comments  received 
by  close  of  business  (4:15  p.m.  EDST) 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
dming  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
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hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occiu-  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D59,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  21, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW. 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Morris 
Area  Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
follovtring  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efi^ect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  finial 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dooiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Ms.  Pamela  B.  Stroebel, 
Senior  Vice  President  and  General 
Counsel,  Commonwealth  Edison 
Company.  P.O.  Box  767,  Chicago, 
Illinois  60690-0767,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  5, 1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  at  the  local 
public  document  room,  located  at  the 
Morris  Area  Public  Library  District,  604  . 
Liberty  Street.  Morris.  Illinois  60450. 

Dated  at  Rockville,  Marj/land,  this  18th  day 
of  May  1999. 
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For  the  Nuclear  Regulatory  Conunission. 
Lawrence  W.  Rossbach, 
Project  Manager,  Section  2.  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-13023  Filed  5-20-99;  8:45  am] 
BUJNQ  CODE  7980-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  50-289] 

GPU  Nuclear  Inc.,  et  al;  Notice  of 
WHtKlrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  GPU  Nuclear, 
Inc.,  et  al.,  (the  licensee)  to  withdraw  its 
August  29, 1996,  application  as 
supplemented  by  letter  dated  October  3, 
1996,  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-50 
for  the  Three  Mile  Island  Nuclear 
Statiqn,  Unit  No.  1,  located  in  Dauphin 
County,  Pa. 

The  proposed  amendment  requested 
deletion  of  several  limiting  conditions 
for  operation  and  related  surveillance 
requirements  that  the  licensee  judged 
did  not  meet  the  criteria  for  inclusion  in 
technical  specifications  (TS)  as  set  forth 
in  10  CFR  50.36(c)(2)(ii)  and  are  not 
included  in  the  Revised  Standard 
Technical  Specifications  for  B&W  plants 
as  delineated  in  NUREG  1430.  The 
Commission  had  previously  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Register  on  December  18, 1996  (61  FR 
66708).  However,  by  letter  dated  April 
27, 1999,  the  licensee  withdrew  the 
proposed  change  request. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  29, 1996,  as 
supplemented  October  3, 1996,  and  the 
licensee's  letter  dated  April  27, 1999, 
which  withdrew  the  application  for 
license  amendment.  The  above 
doaunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Law/Government 
Publications  Section,  State  Library  of 
Pennsylvania,  (Regional  Depository) 
Walnut  Street  and  Commonwealth 
Avenue,  P.O.  Box  1601,  Harrisburg,  PA 
17105. 

Dated  at  Rockville.  MD,  this  14th  day  of 
May  1999. 


For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum,  Sr., 
Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-12904  Filed  5-20-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  40-8989] 

Order  To  Exempt  Envlrocare  of  Utah, 
Inc.  From  Certain  NRC  Licenaing 
Requirements  for  Special  Nuclear 
Material 

Background 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Conunission) 
is  issuing  an  Order  pursuant  to  section 
274f  of  the  Atomic  Energy  Act  to 
Envirocare  of  Utah,  Inc.  (Envirocare) 
fitjm  certain  NRC  regulations.  The 
exemption  will  allow  Envirocare,  imder 
specified  conditions,  to  possess  waste 
containing  special  nuclear  material 
(SNM),  in  greater  mass  quantities  than 
specified  in  10  CFR  part  150,  at 
Envirocare's  low-level  waste  (LLW) 
disposal  facility  located  in  Clive,  Utah, 
without  obtaining  an  NRC  license 
pursuant  to  10  CFR  part  70.  NRC  has 
previously  published  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  in  the  Federal 
Register.  In  addition,  a  description  of 
the  operations  at  the  facUity  and  staffs 
safety  analysis  for  the  exemption  are 
discussed  in  a  Safety  Evaluation  Report 
(SER),  which  is  available  in  the  public 
docket  room. 

Order 

/. 

Envirocare  of  Utah,  Inc.  (Envirocare) 
operates  a  low-level  waste  disposal 
facility  in  Clive,  Utah.  This  facility  is 
licensed  by  the  State  of  Utah,  an  NRC 
Agreement  State,  under  a  10  CFR  part 
61  equivalent  license  (UT  2300249).  In 
1988,  Envirocare  began  accepting 
naturally  occurring  radioactive  material 
(NORM)  waste.  In  1992,  Envirocare 
began  accepting  very  low  activity,  low- 
level  waste  (LLW)  primarily  generated 
diuing  the  decommissioning  of  nuclear 
facilities.  Envirocare's  State  of  Utah 
radioactive  materials  license  (RML)  has 
been  amended  to  permit  disposal  of 
other  types  of  LLW.  Envirocare  is  also 
licensed  by  Utah  to  dispose  of  mixed 
radioactive  and  hazardous  wastes  (MW). 
In  addition,  Envirocare  has  an  NRC 
license  to  dispose  of  waste  containing 
ll(e)2  byproduct  material.  The  MW  and 


ll(e)2  byproduct  material  are  disposed 
of  in  separate  disposal  cells  from  the 
LLW.  The  MW  and  LLW  streams  may 
contain  quantities  of  special  nuclear 
material  (SNM). 

Envirocare  receives  wastes  by  rail  and 
truck.  Separate  storage  and  disposal 
facilities  exist  for  the  LLW  and  MW. 
Envirocare's  method  of  disposal  is  to 
remove  the  waste  from  its  containefc  or 
dump  bulk  waste  into  lifts  and  compact 
the  material.  Subsequent  lifts  of  material 
are  placed  above  completed  lifts.  The 
waste  streams  are  diverse  and  vary  from 
contaminated  soils  and  debris  from 
decommissioning  facilities  to  dry  active 
waste  (DAW)  and  resins  bom  operating 
facilities. 

In  addition  to  disposing  of  mixed 
waste,  Envirocare  also  has  capabilities 
to  treat  mixed  waste  prior  to  disposal. 
This  treatment  typically  includes 
chemically  stabilizing  of  hazardous 
constituents  by  mixing  the  waste  with 
various  reagents,  and  micro-  and  macro- 
encapsulation  of  waste  with  low  density 
polyethylene  plastic.  The  applicable 
hazardous  waste  regulations  require 
bench  scale  treatability  studies  prior  to 
treating  the  bulk  of  the  waste. 

n 

Pursuant  to  10  CFR  70.14,  "the 
Commission  may  *  *  *  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest." 

Section  70.3  of  10  CFR  Part  70 
requires  persons  who  own,  acquire, 
deliver,  receive,  possess,  use,  or  transfer 
SNM  to  obtain  a  license  pvtrsuant  to  the 
requirements  in  10  CFR  Part  70.  Section 
10  CFR  150.10  exempts  persons  in 
Agreement  States,  who  possess  SNM  in 
quantities  not  sufficient  to  form  a 
critical  mass,  from  Commission- 
imposed  licensing  requirements  and 
regulations.  The  method  for  calculating 
a  quantity  of  SNM  not  sufficient  to  form 
a  critical  mass  is  set  forth  in  10  CFR 
150.11.  Therefore,  Envirocare  is 
currently  limited  by  regulation  and  its 
State  of  Utah  license  to  possess  SNM  in 
quantities  set  out  in  10  CFR  150.10  and 
150.11.  The  SNM  possession  limits  in 
the  regulation  and  license,  as  they  relate 
to  LLW  disposal  facilities,  apply  to 
above-ground  possession  prior  to 
disposal.  Therefore,  once  the  SNM  is 
disposed  of,  the  possession  limits  no 
longer  apply. 

In  response  to  an  inspection  by  the 
State  of  Utah  which  determined  that 
Envirocare  had  exceeded  its  Agreement 
State  license  limits  for  the  possession  of 
U-235,  NRC  conducted  its  own 
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inspection  of  the  facility.  As  a  result  of  - 
this  inspection,  NRC  issued  a 
Confirmatoiy  Order  (Order),  dated  June 
25, 1997,  which  required  Envirocare  to 
reduce  its  possession  of  SNM  to  the 
amounts  prescribed  in  10  CFR  150.11 
and  Envirocare's  Agreement  State 
license,  and  to  submit  a  compliance 
plan  (CP)  for  meeting  10  CFR  150.10 
and  150.11  to  NRC  for  approval. 
Condition  3  of  the  Order  required 
Envirocare  to  include  all  SNM  in  the 
restricted  area  at  the  site  in  applying  the 
limitations  in  10  CFR  150.10  and 
150.11.  Envirocare  submitted  a  CP  dated 
July  23, 1997,  which  was  approved  by 
NRC  in  a  letter,  dated  August  1, 1997. 
Under  the  provisions  of  the  CP,  all 
waste  containing  SNM  with  the 
exception  of  waste  "in  transport"  which 
is  located  within  the  restricted  area  at 
Envirocare's  site  is  subject  to  the 
limitations  in  10  CFR  150.10  and 
150.11.  However,  trucks  containing 
SNM  waste  can  proceed  directly  to  the 
disposal  cell  and  would  be  considered 
"in  transport"  and  not  in  Envirocare's 
possession.  This  condition  is  applicable 
provided  that  the  waste  was  disposed  of 
on  the  same  calendar  day  as  arrival,  and 
that  the  amount  of  SNM  in  any 
individual  truck  did  not  exceed  the 
limits  in  10  CFR  150.11.  When  NRC 
approved  the  CP  on  August  13, 1997, 
Condition  3  of  the  Order  was  revised  to 
incorporate  the  terms  of  the  CP. 

When  Envirocare  submitted  its  July 
23, 1997,  CP,  it  noted  that  application 
of  the  "in  transport"  approach  to  rail 
shipments  and  shipments  disposed  on 
the  same  day  they  are  received  would 
greatly  assist  operational  flexibility  at 
no  risk  to  public  health  and  safety. 
Based  on  consultation  with  the  U.S. 
Department  of  Transportation  (DOT), 
the  NRC  has  concluded  that  the  "in 
transport"  approach  would  not  apply  to 
rail  shipments.  However,  the  staff 
believes  the  circumstances  warrant 
some  action  to  provide  Envirocare  the 
needed  flexibility  without  undue  risk  to 
public  health  and  safety.  The  NRC  staff 
has  been  informed  that,  in  order  to 
accommodate  possession  limits,  rail 
shipments  containing  SNM  waste  are 
being  transferred  to  trucks  in  Salt  Lake 
City,  Utah,  for  transport  to  the 
Envirocare  disposal  facility.  In  response 
to  questions  raised  in  a  letter  from  the 
State  of  Utah,  NRC  accompanied  DOT 
on  an  inspection  of  the  Salt  Lake  City 
rail  yard  and  to  the  carriers  facilities. 
DOT  concluded  that  the  process 
observed  met  DOT's  requirements; 
however,  NRC  staff  concluded  that  the 
process  resulted  in  an  increased  niunber 
of  trips,  leading  to  a  slightly  higher . 
probability  of  a  transportation  accident. 


Prior  to  the  Order  and  CP,  these 
shipments  were  transported  by  rail 
directly  to  the  site.  Thus  the  Order  and 
CP  have  led  to  increased  waste  handling 
and  the  increased  possibility  of 
container  ruptiu^  and  resultant  spillage 
in  a  metropolitan  area. 

m 

NRC  staff  has  reviewed  the  current 
shipping  practice  and  considers  it  to  be 
less  desirable  from  a  health  and  safety 
standpoint  than  having  the  rail  cars 
proceed  directly  to  the  site.  However, 
Condition  3  of  the  Order  and  the  CP,  as 
they  now  stand,  effectively  preclude 
many  rail  cars  containing  SNM  from 
being  brought  onto  the  Envirocare  site. 
Envirocare  would  need  to  obtain  a 
license  or  an  exemption  from  the  NRC 
under  10  CFR  part  70  that  would  permit 
it  to  possess  the  SNM  in  the  cars  on  the 
site.  Such  SNM  might  well  exceed  the 
limits  in  10  CFR  150.10  and  150.11,  as 
well  as  the  limits  of  the  State  of  Utah 
license. 

In  this  instance,  the  staff  believes  that 
the  appropriate  action  is  to  issue 
Envirocare  an  exemption.  Specifically, 
Envirocare  would  be  exempted  from  the 
requirements  of  10  CFR  part  70, 
including  the  requirements  for  an  NRC 
license  in  10  CFR  70.3,  for  SNM  within 
the  restricted  area  at  Envirocare's  site, 
provided  that: 

1.  Concenfrations  of  SNM  in 
individual  waste  containers  must  not 
exceed  the  following  values  at  time  of 
receipt: 


Radionuclide 


U-235* 

U-235'=  , 

0-235". 

U-233  .. 

Pu-236 

Pu-238 

Pu-239 

Pu-240 

Pu-241 

Pu-242 

Pu-243 

Pu-244 


Maximum 

con- 
centration 
(pCi/g) 


1900 

1190 

160 

660 

75,000 

500 

10,000 

10,000 

10.000 

350,000 

10,000 

500 

500 


Measure- 
ment un- 
certainty 
(pCi/g) 


285 

179 

24 

102 

11,250 

75 

1.500 

1,500 

1,500 

50,000 

1,500 

75 

75 


•For  uranium  below  10  percent  enrichment 
and  a  maximum  of  20  percent  MgO  of  the 
weight  of  the  waste. 

•■For  uranium  at  or  above  10  percent  enrich- 
ment and  a  maximum  of  20  percent  MgO  of 
the  weight  of  the  waste. 

"  For  uranium  at  any  enrichment  with  unlim- 
ited MgO  or  tjeryllium. 

<■  For  uranium  at  any  enrichment  with  sum  of 
MgO  and  t)eryllium  not  exceeding  49  percent 
of  the  weight  of  the  waste. 

The  measurement  uncertainty  values 
in  column  3  above  represent  the 
maximum  one-sigma  uncertainty 


associated  with  the  measurement  of  the 
concentration  of  the  particiilar 
radionuclide. 

The  SNM  must  be  homogeneously 
distributed  throughout  the  waste.  If  the 
SNM  is  not  homogeneously  distributed, 
then  the  limiting  concentrations  must 
not  be  exceeded  on  average  in  any 
contiguous  mass  of  145  kilograms. 

2.  Except  as  allowed  by  notes  a,  b,  c, 
and  d  in  Condition  1,  waste  may  not 
contain  "pure  forms"  of  chemicals 
containing  carbon,  fluorine,  magnesium, 
or  bismuth  in  bulk  quantities  (e.g.,  a 
pallet  of  dnuns,  a  B-25  box).  By  "pure 
forms,"  it  is  meant  that  mixtures  of  the 
above  elements  such  as  magnesium 
oxide,  magnesium  carbonate, 
magnesium  fluoride,  bismuth  oxide,  etc. 
do  not  contain  other  elements.  These 
chemicals  would  be  added  to  the  waste 
stream  during  processing,  such  as  at  fuel 
facilities,  or  treatment  such  as  at  mixed 
waste  treatment  facilities.  The  presence 
of  the  above  materials  will  be 
determined  by  the  generator,  based  on 
process  knowledge  or  testing. 

3.  Except  as  allowed  by  notes  c  and 
d  in  Condition  1,  waste  accepted  may 
not  contain  total  quantities  of  beryllium, 
hydrogenous  material  enriched  in 
deuterium,  or  graphite  above  one 
percent  of  the  total  weight  of  ihe  waste. 
The  presence  of  the  above  materials  will 
be  determined  by  the  generator,  based 
on  process  knowledge,  physical 
observations,  or  testing. 

4.  Waste  packages  may  not  contain 
highly  water  soluble  forms  of  uranium 
greater  than  350  grams  of  iu^nium-235 
or  200  grams  of  uranium-233.  The  simi 
of  the  fractions  rule  will  apply  for 
mixtures  of  U-233  and  U-235.  Highly 
soluble  forms  of  uranium  include,  but 
are  not  limited  to:  uranium  sulfate, 
uranyl  acetate,  uranyl  chloride,  uranyl 
formate,  uranyl  fluoride,  uranyl  nitrate, 
uranyl  potassiiun  carbonate,  and  uranyl 
sulfate.  The  presence  of  the  above 
materials  will  be  determined  by  the 
generator,  based  on  process  knowledge 
or  testing. 

5.  Mixed  waste  processing  of  waste 
containing  SNM  must  be  Umited  to 
stabilization  (mixing  waste  with 
reagents),  micro-encapsulation,  and 
macro-encapsulation  using  low-density 
polyethylene. 

6.  Envirocare  shall  require  generators 
to  provide  the  following  information  for 
each  waste  stream: 

Pre-Shipment 

1.  Waste  Description.  The  description 
must  detail  how  the  waste  was 
generated,  list  the  physical  forms  in  the 
waste,  and  identify  uraniimi  chemical 
composition. 
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2.  Waste  Characterization  Summary. 
The  data  must  include  a  general 
description  of  how  the  waste  was 
characterized  (including  the  volumetric 
extent  of  the  waste,  and  the  number, 
location,  type,  and  results  of  any 
analytical  testing),  the  range  of  SNM 
concentrations,  and  the  analytical 
results  with  error  values  used  to 
develop  the  concentration  ranges. 

3.  Uniformity  Description.  A 
description  of  the  process  by  which  the 
waste  was  generated  showing  that  the 
spatial  distribation  of  SNM  must  be 
uniform,  or  other  information 
supporting  spatial  distribution. 

4.  Manifest  Concentration.  The 
generator  shall  describe  the  methods  to 
be  used  to  determine  the  concentrations 
on  the  manifests.  These  methods  could 
include  direct  measurement  and  the  use 
of  scaling  factors.  The  generator  shall 
describe  the  imcertainty  associated  with 
sampling  and  testing  used  to  obtain  the 
manifest  concentrations. 

Envirocare  shall  review  the  above 
information  and,  if  adequate,  approve  in 
writing  this  pre-shipment  waste 
characterization  and  assurance  plan 
before  permitting  the  shipment  of  a 
waste  stream.  This  will  include 
statements  that  Envirocare  has  a  written 
copy  of  all  the  information  required 
above,  that  the  characterization 
information  is  adequate  and  consistent 
with  the  waste  description,  and  that  the 
information  is  sufficient  to  demonstrate 
compliance  with  conditions  1  through 
4.  Where  generator  process  knowledge 
is  used  to  demonstrate  compliance  with 
conditions  1,  2,  3,  or  4.  Envirocare  shall 
review  this  information  and  determine 
when  testing  is  required  to  provide 
additional  information  in  assuring 
compliance  with  the  conditions. 
Envirocare  shall  retain  this  information 
as  required  by  the  State  of  Utah  to 
permit  independent  review. 

At  Receipt 

Envirocare  shall  require  generators  of 
SNM  waste  to  provide  a  written 
certification  with  each  waste  manifest 
that  states  that  the  SNM  concentrations 
reported  on  the  manifest  do  not  exceed 
the  limits  in  Condition  1 .  that  the 
measurement  imcertainty  does  not 
exceed  the  uncertainty  value  in 
Condition  1.  and  that  the  waste  meets 
conditions  2  through  4. 

7.  Sampling  and  radiological  testing 
of  waste  containing  SNM  shall  be 
performed  in  accordance  with  the  Utah 
Division  of  Radiation  Control  license 
Condition  58. 

8.  Envirocare  shall  notify  the  NRC, 
Region  fV  office  within  24  hours  if  any 
of  the  above  conditions  are  violated.  A 


written  notification  of  the  event  must  be 
provided  within  7  days. 

9.  Envirocare  shall  obtain  NRC 
approval  prior  to  changing  any  activities 
associated  vdth  the  above  conditions. 

Considering  that  this  exemption  will 
permit  Envirocare  to  exceed  the  SNM 
possession  limits  in  10  CFR  part  150 
which  will  be  in  direct  conflict  with  the 
Confirmatory  Order  dated  June  25. 1997. 
the  Confirmatory  Order  is  hereby 
rescinded  when  this  Order  becomes 
effective.  Moreover,  the  provisions  in 
Envirocare's  CP  will  no  longer  be  in 
effect. 

The  licensing  requirements  in  10  CFR 
part  70  apply  to  persons  possessing 
greater  than  critical  mass  quantities  (as 
defined  in  10  CFR  150.11).  The 
principle  emphasis  of  part  70  is 
criticaiity  safety  and  safeguarding  SNM 
against  diversion  or  sabotage.  The  NRC 
staff  believes  that  criticaiity  safety  can 
be  maintained  by  relying  on 
concentration  limits,  under  the 
specified  conditions.  Section  150.11 
establishes  the  quantities  of  SNM 
considered  not  sufficient  to  form  a 
critical  mass.  The  concentration  limits 
in  this  notice  are  considered  as  an 
acceptable  alternative  to  the  definition 
provided  in  §  150.11,  thereby  assuring 
the  same  level  of  protection.  Moreover, 
storing  the  SNM  within  the  Envirocare 
restricted  area  will  increase  the  security 
and  safeguarding  of  the  SNM. 

Therefore,  the  Commission  concludes 
that  this  proposed  exemption  will  have 
no  significant  radiological  or 
nonradiological  environmental  impacts. 

IV  .    : 

Based  on  the  above  evaluation,  the 
Commission  has  determined,  piu^uant 
to  10  CFR  70.14,  that  the  exemption  of 
above  activities  at  the  Envirocare 
disposal  facility  is  authorized  by  law, 
and  will  not  endanger  life  or  property  or 
the  conmion  defense  and  security  and 
are  otherwise  in  the  public  interest. 
Accordingly,  by  this  Order  the 
Commission  hereby  grants  this 
exemption.  The  exemption  will  become 
effective  after  the  State  of  Utah  has 
incorporated  the  above  conditions  into 
Envirocare's  RML. 

Pursuant  to  the  requirements  in  10 
CFR  part  51,  the  Commission  has 
published  an  EA  for  the  proposed  action 
wherein  it  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impacts  on  the  quality  of  the 
human  environment.  Copies  of  the  EA 
and  SER  are  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  located  at  2120  L 
Street,  NW,  Washington,  DC  20037. 

Dated  at  Rockvllle.  MD.,  this  7th  day  of 
May  1999. 


For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[FR  Doc.  99-12905  Filed  5-20-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Number  40-8102] 

Exxon  Corp.,  Highlands,  WY 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Final  finding  of  no  significant 
impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
Exxon  Corporation's  (Exxon's)  Soiut;e 
Material  License  SUA-1139.  to  allow 
alternate  concentration  limits  (ACLs)  for 
groimdwater  hazardous  constituents  at 
the  Highland  uraniimi  mill  site  in 
Converse  County.  Wyoming.  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  The  conclusion  of  the  EA 
is  a  Finding  of  No  Significant  Impact 
(FONSI)  for  this  licensing  action. 

SUPPL£MENTARY  information: 

Background 

By  letter  of  December  18. 1998.  Exxon 
requested  that  Source  Material  License 
SUA-1139  be  amended  to  allow  ACLs 
for  groimdwater  constituents,  nickel. 
radium-226  &  228  combined,  and 
natural  uranium,  at  Exxon's  Highland 
uranium  mill  site.  Exxon's  application 
for  ACLs  proposed  discontinuing  the 
site  groundwater  corrective  action 
program  (CAP)  in  order  to  complete 
placement  of  the  final  radon  barrier  over 
the  tailings  and  complete  reclamation  of 
the  site.  In  order  to  terminate  the  CAP. 
the  licensee  must  meet  10  CFR  part  40. 
appendix  A.  Criterion  5B(5),  which 
requires  that,  at  the  point  of  compliance 
(POC).  the  concentration  of  a  hazardous 
constituent  must  not  exceed  the 
established  background  concentration  of 
that  constituent,  the  maximum 
concentration  limits  (MCLs)  given  in 
Table  5C  of  Appendix  A.  or  an  alternate 
concentration  limit  established  by  the 
NRC.  The  receipt  of  Exxon's  request  by 
NRC  and  a  Notice  of  Opportunity  for  a 
Hearing  were  published  in  the  Federal 
Register  on  January  13, 1999. 


Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  an  amendment 
to  SUA-1139  to  allow  the  application  of 
ACLs  for  groundwater  hazardous 
constituents,  nickel,  radium-226  &  228 
combined,  and  uranium  at  the  Exxon 
Highland  facility,  as  provided  in  10  CFR 
part  40,  appendix  A.  Criterion  5B(5). 
The  NRC  staffs  review  was  conducted 
in  accordance  with  the  "Staff  Technical 
Position,  Alternate  Concentration  Limits 
for  Title  11  Uranium  Mills,"  dated 
January  1996. 

Based  on  its  evaluation  of  Exxon's 
amendment  request,  the  NRC  staff  has 
concluded  that  granting  Exxon  the 
request  for  ACLs  will  not  result  in 
significant  impacts.  The  staff  decision 
was  based  on  information  provided  by 
Exxon,  demonstrating  that  its  proposed 
ACLs  would  not  pose  a  substantial 
present  or  potential  future  hazard  to 
human  health  and  the  environment,  and 
are  as  low  as  is  reasonably  achievable 
(ALARA).  A  review  of  alternatives  to  the 
requested  action  indicates  that 
implementation  of  alternate  methods 
would  result  in  little  net  reduction  of 
groundwater  constituent  concentrations. 

Conclusion 

The  NRC  staff  concludes  that 
approval  of  Exxon's  amendment  request 
to  allow  ACLs  for  groimdwater    , 
hazardous  constituents  will  not  cause 
significant  health  or  enviroiunental 
impacts. 

The  following  statements  siunmarize 
the  conclusions  resulting  from  the  EA: 

1.  Currently,  all  concentrations  of 
hazardous  constituents  of  concern  to 
NRC  meet  the  proposed  groimdwater 
ACLs  for  the  site  at  the  POC  wells. 

2.  Present  and  potential  health  risks 
were  assessed  for  various  exposure 
scenarios,  using  conservative 
approaches.  The  result  of  these 
assessments  indicates  that  present  and 
potential  future  hazardous  constituent 
concentrations  at  the  specified  POEs 
will  not  pose  significant  risks  to  hiunan 
health  and  the  environment.  The  POEs 
are  located  within  or  at  the  long-term 
care  area  boundary  which  will  be 
maintained  for  long-term  care  by  the 
U.S.  Department  of  Energy  following 
termination  of  the  Exxon  license. 

3.  Climatological  extremes  and  sparse 
vegetation  indicate  that  future  use  of 
groimdwater  is  likely  to  be  limited  to 
seasonal  livestock  (e.g.,  cattle)  and 
wildlife  (e.g.,  pronghom  antelope) 
watering.  Domestic  use  of  groimdwater 
from  the  tailings  dam  sandstone  at  the 
site  is  highly  imlikely  because  of  the 
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low  volume  of  water  available  in  the 
unit,  and  the  remote  locatiop  of  the  site. 

4.  Additional  corrective  action  will 
have  little  effect  on  the  net  reduction  of 
constituent  concentrations  of  concern  to 
the  NRC  and,  therefore,  will  have  little 
impact  on  groundwater  quality. 

Because  the  staff  has  determined  that 
there  will  be  no  significant  impacts 
associated  with  approval  of  the 
amendment  request,  there  can  be  no 
disproportionately  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Except  in  special 
cases,  these  impacts  need  not  be 
addressed  for  EAs  in  which  a  FONSI  is 
made.  Special  cases  may  include 
regulatory  actions  that  have  substantial  . 
public  interest,  decommissioning  cases 
involving  onsite  disposal  in  accordance 
with  10  CFR  20.2002,  decommissioning/ 
decontamination  cases  which  allow 
residual  radioactivity  in  excess  of 
release  criteria,  or  cases  where 
enviromnental  justice  issues  have  been 
previously  raised.  Consequently,  further 
evaluation  of  "Enviromnental  Justice" 
concerns,  as  outlined  in  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards 
Policy  and  Procedures  Letter  1-50,  Rev. 
1,  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

Since  the  licensee  has  demonstrated 
that  the  proposed  ACL  values  will  not 
pose  substantial  present  or  potential 
hazards  to  human  health  and  the 
environment,  and  that  the  proposed 
ACLs  are  ALARA,  considering 
practicable  corrective  actions, 
establishing  other  standards  more 
stringent  than  the  proposed  ACLs  was 
not  evaluated.  Furthermore,  since  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action, 
any  alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative  to 
the  proposed  action  would  be  to  deny 
the  requested  action.  The  licensee 
evaluated  various  alternatives, 
including  continuation  of  the  CAP,  and 
demonstrated  that  those  alternatives 
would  result  in  little  net  reduction  of 
constituent  concentrations.  Because  the 
environmental  impacts  of  the  proposed 
action  and  the  no-action  alternative  are 
similar,  there  is  no  need  to  further 
evaluate  alternatives  to  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
this  action.  On  the  basis  of  this 
assessment,  the  NRC  staff  has  concluded 
that  the  environmental  impacts  that  may 
result  from  this  action  would  not  be 
significant,  and,  therefore,  preparation 


of  an  Environmental  Impact  Statement 
is  not  warranted. 

The  EA  and  other  documents  related 
to  this  action  are  being  made  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room  at  2120  L  Street, 
NW  (Lower  Level). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  Uranium 
Recovery  and  Low-Level  Waste  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  May,  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stablein, 

Acting  Chief,  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc.  99-12901  Filed  5-20-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  IC-23841, 812-11414] 

AIM  Advisor  Funds,  Inc.,  et  al.;  Notice 
of  Application 

May  14, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  sections  6(c).  12(d)(l)(J), 

and  17(b)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  exemptions 

from  sections  12(d)(1)(A)  and  (B)  and 

17(a)  of  the  Act,  and  under  section  17(d) 

of  the  Act  and  rule  17d-l  under  the  Act 

to  permit  certain  joint  transactions. 

Summary  of  the  Application:  The 
requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash 
and  cash  collateral  in  affiliated  money 
market  funds  in  excess  of  the  limits  in 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 

Applicants:  AQA  Advisor  Funds,  Inc., 
AIM  Eastern  Europe  Fund,  AIM  Equity 
Funds,  Inc.,  AIM  Funds  Group,  AIM 
Growth  Series,  AIM  International 
Funds,  Inc.,  AIM  Investment  Funds, 
AIM  Investment  Securities  Funds,  AIM 
Series  Trust,  AIM  Special  Opportunities 
Funds,  AIM  Summit  Fund,  Inc.,  AIM 
Tax-Exempt  Funds,  Inc.,  AIM  Variable 
Insurance  Funds,  Inc.,  Emerging 
Markets  Debt  Portfofio,  Floating  Rate 
Portfolio,  Glohal  Investment  Portfolio, 
Growth  Portfolio,  G.T.  Global  Floatmg 
Rate  Fund,  Inc.,  G.T.  Global  Variable 
Investment  Series,  G.T.  Global  Variable 
Investment  Trust,  Short-Term 
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Investments  Co.,  Short-Term 
Investments  Trust,  Tax-Free 
Investments  Co.,  and  all  existing  and 
future  registered  management 
investment  companies  for  which  AIM 
Advisors,  Inc.  ("AIM")  serves  in  the 
future  as  in  investment  adviser 
(collectively,  the  "Investment 
Companies")  and  all  series  of  the 
Investment  Companies. 

Filing  Dates:  The  application  was 
filed  on  November  25, 1998,  and       '' 
amended  on  April  16, 1999. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
Jime  8, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADOflESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washii^on,  D.C.  20549- 
0609.  Applicants,  11  Greenway  Plaza, 
Suite  100,  Houston,  Texas  77046-1173. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst,  Attorney-Advisor,  at  (202) 
942-0517,  or  Michael  W.  Mundt, 
Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  of  the  Investment  Companies 
is  an  open-end  management  investment 
company  registered  imder  the  Act, 
except  for  AIM  Eastern  Europe  Fund 
and  G.T.  Global  Floating  Rate  Fund, 
Inc.,  which  are  registered  under  the  Act 
as  closed-end  management  investment 
companies.  The  Investment  Companies 
currently  consist  of  over  one  hundred 
ten  (110)  series  (the  series  and  any 
Investment  Companies  that  do  not  have 
series,  together  with  any  futiue  such 
series  or  Investment  Companies,  the 
"Funds"),  eleven  of  which  hold 
themselves  out  as  money  market  funds 
and  are  subject  to  the  requirements  of 


rule  2a-7  imder  the  Act  (together  with 
any  future  money  market  Funds,  the 
"Money  Market  Funds").  >  AIM  is  the 
investment  adviser  to  each  Fimd  and  is 
registered  \mder  the  Investment 
Advisers  Act  of  1940. 

2.  AppUcants  state  that  each  of  the 
Funds  has,  or  may  have,  iminvested 
cash  held  by  its  custodian.  Such  cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  securities,  unsettled 
securities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
from  liquidation  of  investment 
securities,  dividend  payments,  or  new 
investor  capital  ("Uninvested  Cash"). 
Most  Fimds  also  may  participate  in  a 
securities  lending  program  under  which 
a  Fund  may  lend  its  portfolio  securities 
to  registered  broker-dealers  or  other 
institutional  investors  ("Securities 
Lending  Program").  The  loans  are 
continuously  seciued  by  collateral  equal 
at  all  times  to  at  least  the  market  value 
of  the  seciirities  loaned.  Collateral  for 
these  loans  may  include  cash  ("Cash 
Collateral,"  and  together  with 
Uninvested  Cash,  "Cash  Balances"). 

3.  Applicants  request  an  order  to 
permit  certain  Fimds  ("Investing 
Fimds")  to  invest  their  Cash  Balances  in 
one  or  more  of  the  Money  Market 
Funds,  and  the  Money  Market  Funds  to 
sell  their  shares  to,  and  redeem  their 
shares  from,  the  Investing  Fimds. 
Investment  of  Cash  Balances  in  shares  of 
the  Money  Market  Funds  will  be  made 
only  to  the  extent  that  such  investments 
are  consistent  with  each  Fimd's 
investment  restrictions  and  policies  as 
set  forth  in  its  prospectus  and  statement 
of  additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 


'  All  Funds  that  currently  intend  to  rely  on  the 
requested  order  are  named  as  applicants.  Any  other 
existing  or  future  Fund  that  may  rely  on  the  order 
in  the  future  will  do  so  only  in  accordance  with  the 
terms  and  conditions  of  the  application. 


another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  that  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  relief  imder  section  12(d){l)(J) 
from  the  limitations  of  section 
12(d)(1)(A)  and  (B)  to  permit  the 
Investing  Funds  to  invest  Cash  Balances 
in  Money  Market  Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Money  Market 
Fund  will  maintain  a  highly  liquid 
portfolio,  an  Investing  Fund  will  not  be 
in  a  position  to  gain  undue  influence 
over  a  Money  Market  Fund  through 
threat  of  redemption.  Applicants 
represent  that  the  proposed  arrangement 
will  not  result  in  an  inappropriate 
layering  of  fees  because  shares  of  the 
Money  Market  Funds  sold  to  the 
Investing  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  asset-based 
distribution  fee  or  service  fee,  or  if  the 
shares  are  subject  to  any  such  fee,  AIM 
will  waive  its  advisory  fee  for  each 
Investing  Fund  in  an  amount  that  offsets 
the  amount  of  the  fee  incurred  by  the 
Investing  Fund.  In  connection  with 
approving  any  advisory  contract  for  an 
Investing  Fund,  the  Investing  Fund's 
board  of  trustees  or  directors  (the 
"Board"),  including  a  majority  of  the 
trustees  or  directors  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Disinterested  Directors"),  will 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fund  by  AIM  should  be  reduced  to 
account  for  reduced  services  provided 
to  the  Investing  Fund  by  AIM  as  a  result 
of  the  investment  of  Uninvested  Cash  in 
the  Money  Market  Funds.  Applicants 
represent  that  no  Money  Market  Fund 
will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limitations  contained  in  section 
12(d)(1)(A). 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  to  include  any  person 
directly  or  indirectly  controlling, 
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controlled  by  ,  or  under  conunon 
control  with  the  other  person. 
Applicants  state  that,  because  the  Funds 
share  a  common  investment  adviser, 
each  Fimd  may  be  deemed  lo  be  under 
common  oontrol  with  each  of  the  other 
Fimds,  and  thus  an  affiliated  person  of 
each  of  the  other  Funds.  As  a  result, 
section  17(a)  would  prohibit  the  sale  of 
the  shares  of  the  Money  Market  Fimds 
to  the  Investing  Funds,  and  the 
redemption  of  the  shares  by  the  Money 
Market  Fimds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  SEC  to 
exempt  persons  or  transactions  from  any 
provision  of  the  Act  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
rairly  intended  by  the  policy  and 
provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Investing  Funds 
satisfies  the  standards  in  sections  6(c) 
and  17(b).  Applicants  note  that  shares  of 
the  Money  Market  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder.  Applicants  state  that 
the  Investing  Funds  will  retain  their 
ability  to  invest  Cash  Balances  directly 
in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return,  or  for  any  other  reason. 
The  Money  Market  Funds  have  the  right 
to  discontinue  selling  shares  to  any  of 
the  Investing  Funds  if  the  Money 
Market  Fund's  Board  determines  that 
such  sale  would  adversely  affect  its 
portfolio  management  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  imder  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  fitim 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  the  Funds,  by 
participating  in  the  proposed 
transactions,  and  A^,  by  managing  the 
proposed  transactions,  could  be  deemed 


to  be  participating  in  a  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

8.  Rule  17d-l  permits  the  SEC  to 
approve  a  joint  transaction  covered  by 
the  terms  of  section  17(d).  In 
determining  whether  to  approve  a 
transaction,  the  SEC  considers  whether 
the  investment  company's  participation 
in  the  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  frtjm 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
Funds  will  participate  in  the  proposed 
transactions  on  the  same  basis  and  will 
be  indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
same  class  of  the  Money  Market  Funds 
and  that  the  transactions  will  be 
consistent  with  the  Act. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD's 
Conduct  Rules)  or  if  such  shares  are 
subject  to  any  such  fee,  AIM  will  waive 
its  advisory  fee  for  each  Investing  Fund 
in  an  amount  that  offsets  the  amoimt  of 
such  fee  incurred  by  the  Investing  Fund. 

2.  Prior  to  reliance  on  the  order,  an 
Investing  Fund  will  hold  a  meeting  of 
the  Board  for  the  purpose  of  voting  on 
the  advisory  contract  under  section  15 
of  the  Act.  Before  approving  any 
advisory  contract  for  an  Investing  Fund, 
the  Board,  including  a  majority  of  the 
Disinterested  Directors,  taking  into 
account  all  relevant  factors,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fimd  by  AIM  should  be  reduced  to 
account  for  reduced  services  provided 
to  the  Fimd  by  AIM  as  a  result  of  the 
Uninvested  Cash  being  invested  in  the 
Money  Market  Fund.  In  connection  with 
this  consideration,  AIM  will  provide  the 
Board  with  specific  information 
regarding  the  approximate  cost  to  AIM 
of,  or  portion  of  the  advisory  fee  under 
the  existing  advisory  contract 
attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expected  to  be  invested  in 
the  Money  Market  Fund.  The  minute 
books  of  the  Investing  Fund  will  record 
fully  the  Board's  considerations  in 
approving  the  advisory  contract, 
including  the  consideration  relating  to 
fees  referred  to  above. 


3.  Each  Investing  Fimd  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Money  Market  Fimds  only  to  the 
extent  that  the  Investing  Funds' 
aggregate  investment  in  the  Money 
Market  Funds  does  not  exceed  25 
percent  of  the  Investing  Fund's  total 
assets.  For  purposes  of  this  limitation, 
each  Investing  Fund  will  be  treated  as 

a  separate  investment  company. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Money  Market  Funds  will 
be  in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
pohcies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

5.  Each  Investing  Fund,  each  Money 
Market  Fund,  and  any  future  fund  that 
may  rely  on  the  order  shall  be  advised 
or,  provided  AIM  manages  Cash 
Balances,  subadvised  by  AIM,  or  a 
person  controlling,  controlled  by,  or 
under  common  control  with  AIM. 

6.  No  Money  Market  Fund  whose 
shares  are  acquired  by  an  Investing 
Fund  shall  acquire  securities  of  any 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  Before  a  Fund  may  participate  in 
the  Securities  Lending  F^gram,  a 
majority  of  the  Board,  including  a 
majority  of  the  Disinterested  Directors, 
will  approve  the  Fund's  participation  in 
the  Securities  Lending  Program.  Such 
directors/trustees  also  will  evaluate  the 
securities  lending  arrangement  and  its 
results  no  less  frequently  than  annually 
and  determine  that  any  investment  of 
Cash  Collateral  in  the  Money  Market 
Funds  is  in  the  best  interest  of  the 
shareholders  of  the  Fund. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  99-12815  Filed  5-20-99;  8:45  am] 
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Sununary  of  Application:  Applicants 
seek  an  order  approving  the  substitution 
of:  (a)  Shares  of  ihe  Government  and 
Quality  Bond  Portfolio  ("Government 
and  Quality  Bond  Portfolio")  of  the 
Anchor  Series  Trust  (the  "Trust")  for 
shares  of  the  Fixed  Income  Portfolio 
("Fixed  Income  Portfolio")  of  the  Trust; 
and  (b)  shares  of  the  Strategic  Multi- 
Asset  Portfolio  ("Strategic  Multi-Asset 
Portfolio")  of  the  Trust  for  shares  of  the 
Foreign  Securities  Portfolio  ("Foreign 
Securities  Portfolio")  of  the  Trust,  each 
held  by  Variable  Annuity  Account  One 
of  Anchor  National  Life  Insuirance 
Company,  Variable  Annuity  Accoimt 
One  of  First  SimAmerica  Life  Insurance 
Company  and  Presidential  Variable 
Account  One,  (collectively  the  "Variable 
Accoimts")  as  underlying  investment 
vehicles  for  certain  variable  annuity 
contracts  (the  "Contract")  offered  by  the 
Variable  Accoimts  (the  "Substitutions"). 
Applicants  also  seek  an  order  exempting 
them  from  Section  17(a)  of  the  1940  Act 
to  the  extent  necessary:  (a)  To  permit 
certain  in-kind  transactions  in 
connection  with  the  Substitutions;  and 
(b)  as  part  of  the  Substitutions,  to  permit 
divisions  of  the  Variable  Accounts 
holding  the  same  securities  to  be 
combined. 

Applicants:  Anchor  National  Life 
Insurance  Company  ("Anchor 
National"),  First  SunAmerica  Life 
Insurance  Company  ("First 
SunAmerica"),  Presidential  Life 
Insurance  Company  ("Presidential" 
together  with  Anchor  National  and  First 
SunAmerica,  the  "Life  Companies"), 
Variable  Annuity  Account  One  of 
Anchor  National  ("AN  Account"), 
Variable  Annuity  Account  One  of  First 
SunAmerica  ("FS  Account"), 
Presidential  Variable  Account  One 
("Presidential  Account"),  and  Anchor 
Series  Trust. 

Filing  Date:  The  Application  was  filed 
on  January  5, 1999,  and  amended  on 
April  30, 1999. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Commission's  Secretary  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.,  on  June  8, 
1999,  and  must  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who 
which  to  be  notified  of  a  hearing  may 


request  notification  by  writing  to  the 
Secretary  of  the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609. 
Applicants  Anchor  National,  AN 
Account,  First  SunAmerica,  FS 
Account,  and  Trust  c/o  Robert  M. 
Zakem,  Esq.,  SunAmerica  Asset 
Management  Corporation,  The 
SunAmerica  Center,  733  Third  Avenue, 
New  York,  New  York  10017-3204;  and 
Applicant  Presidential  and  Presidential 
Account,  c/o  Charles  Snyder, 
Presidential  Life  Insurance  Company,  69 
Lydecker  Street,  Nyack,  New  York 
10906.  Copies  to  Joan  E.  Boros,  Esq., 
Jorden  Burt  Boros  Cicchetti  Berenson  & 
Johnson,  1025  Thomas  Jefferson  Street, 
N.W.,  East  Lobby,  Suite  400, 
Washington,  D.C.  20007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Kevin  M.  Kirchoff,  Branch  Chief, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street  N.W., 
Washington,  DC  20549-0102  [tel.  (202) 
942-8090] 

Applicants'  Representations 

1.  Anchor  National  is  a  stock  life 
insurance  company  organized  under  the 
insurance  laws  of  the  State  of  California 
in  April  1965  and  redomesticated  under 
the  laws  of  the  state  of  Arizona  on 
January  1, 1996.  Anchor  National  is  an 
indirect  wholly-owned  subsidiary  of 
American  International  Group,  Inc. 
("AIG").  Anchor  National  is  authorized 
to  sell  annuities  and  life  insurance  in 
the  District  of  Columbia  and  all  states 
except  New  York. 

2.  First  SunAmerica  is  a  stock  life 
insurance  company  organized  under  the 
insurance  laws  of  the  state  of  New  York 
on  December  5, 1978.  First  SimAmerica 
is  a  wholly-owned  subsidiary  of  AIG. 
First  SunAmerica  is  authorized  to  sell 
annuities  and  life  insurance  business  in 
the  states  of  New  York,  New  Mexico, 
and  Nebraska. 

3.  Presidential  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  state  of  New  York  in  1965. 
Presidential  is  a  wholly-owned 
subsidiary  of  Presidential  Life 
Corporation,  a  publicly-owned  holding 
company.  Presidential  offers  life 
insurance  and  annuities  and  is  admitted 
to  do  business  in  forty-eight  states  and 
the  District  of  Columbia. 


4.  The  Variable  Accounts  are 
segregated  investment  accounts 
registered  under  the  1940  Act  as  unit 
investment  trusts.  Each  Variable 
Account  is  divided  into  divisions  that 
correspond  to  the  portfolios  of  the  Trust. 
Each  Variable  Account  is  used  to  fund 
certain  variable  annuity  contracts  issued 
by  the  corresponding  Life  Company. 

5.  The  Trust  is  a  series  type  open-end 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust  on  August  26.  1983.  The  Trust 
consists  of  eleven  series  ("Portfolios"). 
Shares  of  the  Portfolios  are  currently 
available  to  the  public  only  through  the 
purchase  of  certain  variable  annuity 
contracts  issued  by  the  Life  Companies. 
SunAmerica  Asset  Management 
Company  ("SAAMCo")  acts  as  the 
Trust's  investment  adviser.  Wellington 
Management  Company,  LLP  serves  as 
sub-adviser  for  all  the  Portfolios  of  the 
Trust.  SAAMCo  is  under  common 
control  with  and  therefore  affiliated 
with  Anchor  National  and  First 
SunAmerica.  SAAMCo  is  not  affiliated 
with  Presidential. 

6.  The  Life  Companies  have  decided 
to  discontinue  offering  divisions 
investing  in  the  Fixed  Income  Portfolio 
and  the  Foreign  Securities  Portfolio  (the 
"Replaced  Portfolios")  as  investment 
options  under  the  Contracts  and 
substitute  shares  of  the  Government  and 
Quality  Bond  Portfolio  and  the  Strategic 
Multi- Asset  Portfolio  (the  "Substituted 
Portfolios")  because  the  Replaced 
Portfolio  have  not  retained  sufficient 
Contract  owner  interest  and  are 
dwindling  in  size.  Moreover,  the  small 
size  of  the  Replaced  Portfolio  makes  it 
difficult  to  manage  the  assets  so  as  to 
maximize  performance. 

7.  The  investment  objective  of  the 
Fixed  Income  Portfolio  is  to  obtain  a 
high  level  of  current  income  consistent 
with  preservation  of  capital.  The 
Government  and  Quality  Bond  Portfolio 
seeks  relatively  high  current  income, 
liquidity  and  security  of  principal.  Both 
Portfolios  invest  primarily  in  fixed 
income  securities.  The  primary 
differences  are  that  the  Government  and 
Quality  Bond  Portfolio  invests  a  higher 
percentage  of  its  assets  in  government 
securities  as  compared  to  the  Fixed 
Income  Portfolio;  the  Government  and 
Quality  Bond  Portfolio  has  higher  credit 
rating  requirements  for  its  non- 
government fixed  income  portfolio 
securities,  and  the  Fixed  Income 
Portfolio  may  (but  is  not  required  to) 
invest  up  to  20%  of  its  assets  in 
convertible  debt  securities,  warrants, 
non-investment  grade  debt  securities 
and  dividend  paying  marketable 
common  stock.  The  Life  Companies  do 
not  believe  that  any  of  these  differences 
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are  significant,  partly  because 
notwithstanding  its  somewhat  more    * 
restrictive  investment  practices  and 
guidelines,  the  Government  and  Quality 
Bond  Portfolio  generally  has 
outperformed  the  Fixed  income 
poitfolio. 

8.  The  Foreign  Securities  Portfolio  has 
as  its  investment  objective  long-term 
capital  appreciation  through  investment 
in  a  diversified  portfolio  of  primarily 
equity  securities  issued  by  foreign 
companies  and  primarily  denominated 
in  foreign  currencies.  The  investment 
objective  of  the  Strategic  Midti- Asset 
Portfolio  is  to  achieve  high  long-term 
total  investment  return  by  actively 
allocating  its  assets  among  sub- 
portfolios  consisting  of  a  Global  Core 


Equity  Sub-PortfoHo,  a  Global  Core 
Bond  Sub-Portfolio,  a  Capital 
Appreciation  Sub-Portfolio  and  a  Money 
Market  Sub-Portfolio.  Although  the 
Strate^c  Multi-Asset  Portfolio  can 
invest  in  a  wider  range  of  asset  classes 
than  can  the  Foreign  Securities 
Portfolio,  the  investment  objectives  of 
the  two  Portfolios  are  similar,  and  the 
Life  Companies  believe  that  the 
Strategic  Multi  Asset  Portfolio  is  an 
appropriate  replacement  for  the  Foreign 
Seciuities  Portfolio. 

9.  The  Government  and  Quality  Bond 
Portfolio  has  a  lower  expense  ratio  (.7%) 
than  the  Fixed  Income  Portfoho  (1.0%). 
While  the  Foreign  Securities  Portfolio 
and  the  Strategic  Multi-Asset  Portfolio 
ciurently  have  equivalent  expense  ratios 

pnpareent) 


of  1.4%,  the  Life  Companies  believe  the 
addition  of  assets  resulting  from  the 
substitutions  may  reduce  the  expense 
ratio  of  the  Strategic  Multi-Asset 
Portfolio  whereas  the  expense  ratio  of 
the  Foreign  Seciuities  Portfolio  has 
risen  from  1.2%  to  1.5%  of  average  net 
assets  since  1994. 

10.  As  of  June  30. 1998,  total  net 
assets  of  the  Government  and  Quality 
Bond  Portfolio  were  $272.1  million; 
$17.5  million  for  the  Fixed  Income 
Portfolios;  $53.9  million  for  the 
Strategic  Multi- Asset  Portfoho  and 
$35.5  million  for  the  Foreign  Securities 
Portfolio. 

11.  Total  Returns  for  the  Portfolios 
were  as  follows: 


Fixed  Income  Portfolio , 

Government  and  Quality  Bond  Portfolio 

Foreign  Securities  Portfolio 

Strategic  Multi-Asset  Portfolio 


1994 


(3.2) 
(3.1) 
(3.2) 
(2.6) 


1995 


19.2 
19.4 
12.6 
22.8 


1996 


2.4 

2.9 

11.5 

14.8 


1997 


9.4 

9.5 

(1.0) 

14.3 


1998 


8.0 

92 

10.7 

15.2 


12.  The  Life  Companies  have 
determined  that  the  Substituted 
Portfolios  are  appropriate  replacements 
for  the  Replaced  Portfolios,  because:  (a) 
the  Government  and  Quality  Bond 
Portfolio  has  a  similar  investment 
objective  to  the  Fixed  Income  Portfolio, 
invests  in  the  same  tjrpes  of  securities, 
i.e.,  fixed  income  securities,  and  has 
generally  better  performance  and  lower 
expenses;  and  (b)  the  Strategic  Multi- 
Asset  Portfolio  has  a  similar  investment 
objective  to  the  Foreign  Seciuities 
Portfolio,  generally  invests  a  significant 
portion  of  its  assets  in  foreign  securities, 
has  generally  better  performance,  and 
has  a  similar  expense  ratio,  which  may 
decline  as  a  result  of  the  additional 
assets  resulting  from  the  Substitutions 
Accordingly,  each  Life  Company 
proposes  substituting  (a)  shares  of  the 
Government  and  Quality  Bond  Portfolio 
for  shares  of  the  Fixed  Income  Portfolio; 
and  (b)  shares  of  the  Strategic  Multi- 
Asset  Portfolio  for  shares  of  the  Foreign 
Securities  Portfolio. 

13.  Each  of  the  Life  Companies  will 
redeem  for  cash  or  in  kind  all  of  the 
shares  of  each  Replaced  Fund  that  it 
currently  holds  on  behalf  of  its 
applicable  Variable  Account  at  the  close 
of  business  on  the  date  selected  for  the 
Substitutions.  It  is  anticipated  that  the 
redemptions  will  be  partly  or  wholly  in- 
kind,  and  thus  purchases  of  the 
applicable  Substitute  Portfolios  will  be 
paid  for  partly  or  wholly  with  portfolio 
securities. 


14.  Each  Life  Company,  on  behalf  of 
its  Variable  Accoimt,  will 
simultaneously  place  a  redemption 
request  with  each  Replaced  Portfolio 
and  a  purchase  order  with  the 
corresponding  Substituted  PortfoUo  so 
that  each  purchase  will  be  for  the  exact 
amount  of  the  redemption  proceeds.  As 
a  result,  at  all  times,  monies  attributable 
to  Contract  owners  ("Owners")  then 
invested  in  the  Replaced  Funds  will 
remain  fully  invested  and  will  result  in 
no  change  in  the  amount  of  any  Owner's 
contract  value  or  investment  in  the 
applicable  Variable  Account. 

15.  The  Trust  will  effect  the 
redemptions-in-ldnd  and  the  transfers  of 
portfolio  securities  in  a  manner  that  is 
consistent  with  the  investment 
objectives,  policies  and  restrictions,  and 
federal  tax  law  and  1940  Act 
diversification  requirements  applicable 
to  the  Substituted  Portfolio.  The  Life 
Companies  each  will  take  appropriate 
steps  to  assure  that  the  portfolio 
securities  selected  for  redemptions-in- 
kind  are  suitable  investments  for  the 
Substituted  Portfolios.  In  effecting  the 
redemptions-in-kind  and  transfers,  the 
Trust  will  comply  with  the 
requirements  of  Rule  17a-7  imderthe 
1940  Act  to  the  extent  possible  and  the 
procedures  established  thereunder  by 
the  Board  of  Trustees  of  the  Trust. 

16.  The  full  net  asset  value  of  the 
redeemed  shares  held  by  the  Variable 
Accounts  will  be  reflected  in  the 
Owners'  accumulation  imit  or  annuity 
imit  values  following  the  Substitution. 


The  Life  Companies  will  assume  all 
transaction  costs  and  expenses  relating 
to  the  Substitutiuon,  including  any 
direct  or  indirect  costs  of  liquidating  the 
assets  of  the  Replaced  Portfolios,  so  that 
the  full  net  asset  value  of  redeemed 
shares  of  the  Replaced  Portfolios  held 
by  the  Variable  Accounts  will  be 
reflected  in  the  Owners'  acciunulation 
unit  or  annuity  imit  values  following 
the  Substitution. 

17.  The  Trust's  investment  adviser 
and  subadviser  have  been  fully  advised 
of  the  terms  of  the  Substitutions. 
Applicants  anticipate  that  the 
investment  adviser  and  subadviser,  to 
the  extent  appropriate,  will  conduct  the 
trading  of  portfolio  securities  in  a 
manner  that  provides  for  the  anticipated 
redemptions  of  shares  held  by  the 
Variable  Accounts. 

18.  As  part  of  the  Substitutions,  each 
Life  Company  will  combine  the 
divisions  invested  in  the  Replaced 
PortfoUos  with  the  divisions  that 
cxurently  invest  in  the  corresponding 
Substituted  Portfolios. 

19.  Each  Life  Company  will 
supplement  the  prospectus  for  its 
apphcable  Variable  Account  to  reflect 
the  proposed  Substitutions.  Within  five 
days  after  the  Substitutions,  the  Life 
Companies  will  send  to  their  respective 
Owners  written  notice  of  the 
Substitutions  (the  "Notice")  identifying 
the  shares  of  the  shares  of  the  Replaced 
Portfolios  which  have  been  eliminated 
and  the  shares  of  the  Substituted 
PortfoUos  which  have  been  substituted. 
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Owners  will  already  have  received  a 
copy  of  the  Trust's  cxirrent  prospectus, 
which  includes  a  description  of  the 
Substituted  Portfolios. 

20.  Owners  will  be  advised  in  the 
Notice  that,  for  a  period  of  thirty-one 
days  £rom  the  mailing  of  the  Notice, 
Owners  may  transfer  all  assets,  as 
substituted,  to  any  other  available 
division  without  limitation  or  charge 
and  without  any  such  transfer  counting 
as  one  of  the  limited  nimiber  of  transfers 
permitted  in  a  contract  year  free  of 
charge  (the  "Free  Transfer  Period"). 

Applicants'  Legal  Anal3r8is 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  it  shall 
be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  seciirity  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution.  The 
purpose  of  Section  26(b)  is  both  to 
protect  the  expectation  of  investors  in  a 
imit  investment  trust  that  the  imit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  a 
substituted  security  to  redeem  their 
shares,  thereby  incurring  either  a  loss  of 
the  sales  load  deducted  from  initial 
purchase  payments,  an  additional  sales 
load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 

a  unit  investment  trust  holding  the 
shares  of  one  issuer  from  substituting 
for  those  shares  the  shares  of  another 
issuer,  imless  the  Commission  approves 
that  substitution. 

2.  Applicants  represent  that  the 
purposes,  terms  and  conditions  of  the 
Substitutions  are  consistent  with  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  it  is 
designed  to  prevent.  Applicants  submit 
that  the  Substitutions  are  an  appropriate 
solution  to  the  insxifficient  size  of  the 
Replaced  Portfolios,  which  makes  it 
difficult  to  achieve  consistent 
investment  performance  and  to  reduce 
operating  expenses.  Applicants  assert 
that  the  Substitutions  will  solve  these 
problems  in  a  manner  that  is  in  the 
Owners'  best  interests  because:  (a)  the 
Government  and  Quality  Bond  has  a 
similar  investment  objective  to  the 
Fixed  Income  Portfolio,  invests  in  the 
same  types  of  securities,  i.e.,  fixed 
income  securities,  and  has  generally 
better  performance  and  lower  expenses; 
and  (b)  the  Strategic  Multi-Asset 
Portfolio  has  a  similar  investment 
objective  to  the  Foreign  Seciirities 


Portfolio,  invests  a  portion  of  its  assets 
in  foreign  equity  seciuities,  has 
generally  better  performance,  and  has  a 
similar  expense  ratio,  which  may 
decline  as  a  result  of  the  additional 
assets  resulting  itom  the  Substitutions. 

3.  Applicants  represent  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  intended  to  guard  against  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reasons:    ■ 

(a)  the  Substitute  Portfolios  will  continue 
to  fulfil  the  Owners'  objectives  and  risk 
expectations,  because  the  Government  and 
Quality  Bond  Portfolio  has  investment 
objectives,  policies,  and  restrictions 
substantially  similar  to  the  objectives, 
policies  and  restrictions  of  the  Fixed  Income 
Portfolio  and,  of  the  Trust's  Portfolios,  the 
Strategic  Multi-Asset  Portfolio  has 
investment  objectives,  policies  and 
restrictions  most  similar  to  those  of  the 
Foreign  Securities  Portfolio; 

(b)  during  the  Free  Transfer  Period,  an 
Owner  may  request  that  assets  be  reallocated 
to  another  division  selected  by  the  Owner, 
and  Applicants  represent  that  the  Free 
Transfer  Period  provides  sufficient  time  for 
Owners  to  consider  their  reinvestment 
options;  ' 

(c)  the  Substitution  will,  in  all  cases,  be  at 
the  net  asset  value  of  the  respective  shares, 
without  the  imposition  of  any  transfer  or 
similar  charge; 

(d)  the  Life  Companies  have  imdertaken  to 
assume  the  expenses,  including,  but  not 
limited  to,  legal  and  accounting  fees  and  any 
brokerage  commissions,  in  connection  with 
the  Substitutions  and  are  effecting  the 
redemption  of  shares  in  a  manner  that 
attributes  all  transaction  costs  to  the  Life 
Ck)mpanies; 

(e)  the  Substitutions  will  in  no  way  alter 
the  contractual  obligations  of  the  Life 
Companies; 

(f)  the  Substitutions  in  no  way  will  alter 
the  tax  benefits  to  Owners;  and 

(g)  the  Substitutions  are  expected  to  confer 
certain  economic  benefits  on  Owners  by 
virtue  of  the  enhanced  asset  size  and  lower 
expenses,  as  stated  above. 

Applicants  consent  to  be  bound  by 
the  terms  and  conditions  listed 
immediately  above  in  this  paragraph. 

4.  Applicants  represent  mat  they  have 
determined  that  it  is  in  the  best  interests 
of  Owners  to  effect  the  Substitutions. 
Applicants  have  determined  that  the 
investment  objective  and  related 
investments  of  the  Government  and 
Quality  Bond  Portfolio  is  substantially 
similar  to  those  of  the  Fixed  Income 
Portfolio,  that  the  investment  objectives 
and  related  investments  of  the  Strategic 
MiUti- Asset  Portfolio,  among  all  the 
Portfolios,  are  most  similar  to  those  of 
the  Foreign  Securities  Portfolio,  and  that 
the  proposed  Substitutions  are 
consistent  with  Commission  precedent. 


5.  Applicants  state  that  the 
Govenunent  and  Quality  Bond  Portfolio 
has  a  lower  expense  ratio  thsm  the  Fixed 
Income  Portfolio.  The  expense  ratio  of 
the  Foreign  Seciirities  Portfolio  has 
risen  from  1.2%  to  1.5%  of  average  net 
assets  since  1994.  While  the  Foreign 
Seomties  Portfolio  and  the  Strategic 
Multi-Asset  Portfolio  currently  have 
equivalent  expense  ratios,  the 
Applicants  believe  the  addition  of  assets 
resulting  from  the  substitutions  may 
reduce  die  expense  ratio  of  the  Strategic 
Multi-Asset  Portfolio. 

6.  Applicants  submit  that  the 
investment  performance  of  the 
Substituted  Portfolios  are  generally 
higher  than  the  performance  of  the 
corresponding  Replaced  Portfolios.  The 
total  returns  of  the  Government  and 
Quality  Bond  Portfolio  have  been 
slightly  higher  than  those  of  the  Fixed 
Income  Portfolio,  while  the  total  returns 
of  the  Strategic  Multi- Asset  Portfolio 
generally  have  been  significandy  higher 
than  the  total  returns  of  the  Foreign 
Seciuities  Portfolio. 

7.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  affiliated 
person,  from  selling  any  seciirity  or 
other  property  to  such  registered 
investment  company.  Section  17(a)(2)  of 
the  1940  Act  prohibits  any  of  the 
persons  described  above  frt>m 
purchasing  any  security  or  other 
property  from  such  registered 
investment  company.  Certain  of  the 
Substitutions  will  be  effected  partly  or 
wholly  in-kind.  Moreover,  after  the 
Substitutions  the  Life  Companies  will . 
combine  their  respective  separate 
account  divisions  invested  in  the 
Replaced  Portfolios  with  the  divisions 
invested  in  the  corresponding 
Substituted  Portfolios.  The  combination 
may  be  deemed  to  involve  the  indirect 
piuchase  of  shares  of  the  Substituted 
Portfolios  with  portfolio  securities  of  the 
corresponding  Replaced  Portfolios,  and 
the  indirect  sale  of  securities  of  the 
Replaced  Portfolios  for  shares  of  the 
Substituted  Portfolios.  Thus  each 
Portfolio  would  be  acting  as  principal, 
in  the  purchase  and  sale  of  securities  to 
the  other  Portfolio,  in  contravention  of 
Section  17(a).  The  Commission  has 
taken  the  interpretive  position  that 
divisions  of  a  registered  separate 

'  account  are  to  be  treated  as  separate 
investment  companies  in  connection 
with  substitution  transactions.  The  Life 
Companies  are  arguably  transferring 
imit  values  between  their  separate 
accoimt  divisions.  The  transfer  of  unit 
values  may  involve  purchase  and  sale 
transactions  between  divisions  that  are 
affiliated  persons.  The  sale  and 
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purchase  transactions  between  divisions 
may  come  within  the  scope  of  Sections 
17(a)(1)  and  17(a)(2)  of  the  1940  Act, 
respectively.  Therefore,  the  combination 
of  divisions  may  require  an  exemption 
firom  Section  17(a)  of  the  1940  Act, 
pursuant  to  Section  17(b). 

8.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  transactions 
prohibited  by  Section  17(a)  upon 
application  if  evidence  establishes  that: 
(1)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve  over- 
reaching on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  investment  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  imder  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 
Applicants  represent  that  the  terms  of 
the  proposed  transactions,  as  described 
in  the  Application  are:  reasonable  and 
fair,  including  the  consideration  to  be 
paid  and  received;  do  not  involve  over- 
reaching; are  consistent  with  the 
policies  of  the  Portfolios;  and  are 
consistent  with  the  general  purposes  of 
the  1940  Act. 

9.  Applicants  represent  that,  for  all 
the  reasons  stated  above  with  regard  to 
Section  26(b)  of  the  1940  Act,  the 
Substitutions  are  reasonable  and  fair 
and  do  not  involve  overreaching  on  the 
part  of  any  person.  Applicants  expect 
that  existing  and  future  Owners  will 
benefit  from  the  consolidation  of  assets 
in  the  Substituted  Portfolios.  Applicants 
state  that  the  transactions  effecting  the 
Substitutions  will  be  effected  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 
Moreover,  Applicants  state  that  the 
partial  redemptions-in-kind  of  portfolio 
seciuities  of  certain  of  the  Replaced 
Portfolios  will  be  effected  in  conformity 
with  Rule  17a-7  imder  the  1940  Act  to 
the  extent  possible.  Applicants  submit 
that  Owners'  interests  after  the 
Substitution,  in  practical  economic 
terms,  will  not  differ  in  any  measurable 
way  frt)m  such  interests  immediately 
prior  to  the  Substitution.  In  each  case. 
Applicants  assert  that  the  consideration 
to  be  received  and  paid  is,  therefore, 
reasonable  and  fair.  Applicants  each 
believe,  based  on  their  review  of 
existing  federal  income  tax  laws  and 
regulations  and  advice  of  counsel,  that 
the  Substitutions  will  not  give  rise  to 
any  taxable  income  for  Owners. 

10.  Applicants  submit  that  the 
investment  objectives  of  each  of  the 
Substituted  Portfolios  are  sufficiently 


similar  to  the  investment  objectives  of 
the  Replaced  Portfolios  that,  in  this 
regard,  the  Substitutions  are  consistent 
with  Commission  precedent  pursuant  to 
Section  17  of  the  1940  Act.  Also,  the 
Substitutions  are  consistent  with  the 
general  purposes  of  the  1940  Act,  as 
enimciated  in  the  Findings  and 
Declaration  of  Policy  in  Section  I  of  the 
1940  Act.  The  proposed  transactions  do 
not  present  any  of  the  issues  or  abuses 
that  the  1940  Act  is  designed  to  prevent. 
Moreover,  the  proposed  transactions 
will  be  effected  in  a  manner  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Owners  will  be 
fully  informed  of  the  terms  of  the 
substitutions  through  prospectus 
supplements  and  the  Notice,  and  will 
have  an  opportunity  to  reallocate 
investments  prior  to  and  following  the 
Substitutions. 

Conclusion 

Applicants  submit  that,  for  the 
reasons  summarized  above,  their 
requests  meet  the  standards  set  out  in 
Sections  17(b)  and  26(b)  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12816  Filed  5-20-99;  8>45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RIe  No.  1-11667] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Armor  Holdings,  inc., 
Common  Stock,  $.01  Par  Value) 

May  14, 1999. 

Armor  Holdings,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereimder,  to  withdraw 
the  above  specified  security  ("Security") 
frx}m  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
May  6, 1999,  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE").  Trading  of  the 


Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  May  7, 1999. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  listing  on  the  Amex  and 
by  setting  forth  in  detail  to  the  Exchange 
the  reasons  for  the  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  Amex,  the  Company  considered, 
among  other  things,  the  direct  and 
indirect  costs  and  the  division  of  the 
market  which  might  result  from  listing 
the  Security  simultaneously  on  the 
Amex  and  the  NYSE.  The  Amex  has 
informed  the  Company  that  it  has  no 
objection  to  the  withdrawal  of  the 
Company's  Security  from  listing  on  the 
Exchange. 

The  Company's  application  relates 
solely  to  the  withdrawal  from  listing  of 
the  Company's  Security  from  the  Amex 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Security  on  the 
NYSE.  By  reason  of  Section  12(b)  of  the 
Act  and  the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  under  Section  13  of  the  Act  with 
the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  June  4,  1999,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection»of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-12814  Filed  5-20-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Fil«  No.  1-12242] 

Issuer  (Misting;  Notics  of  Application 
To  WlttKlraw  From  Usting  and 
Rsglstration;  (CarsMatrix  Corporation, 
Common  Steele,  105  Par  Value  Par 
Share) 

May  14, 1999. 

CareMatrix  Corporation  ("Company") 
has  filed  an  application  with  the 
Seciirities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereimder,  to  withdraw 
the  secvuity  specified  above  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  on  the  Amex 
include  the  following: 

The  Secxirity  of  the  Company  has 
been  listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
April  23, 1999,  has  been  designated  for 
quotation  on  the  Nasdaq  Stock  Market 
("Nasdaq").  The  Security  commenced 
trading  on  the  Nasdaq  at  the  opening  of 
business  on  April  23, 1999. 

The  Company  has  compiled  with  the 
rules  of  the  Amex  by  filing  the  Exchange 
a  certified  copy  of  the  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  Security  from  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  the 
Exchange  the  reasons  for  the  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  Amex,  the  Company  considered, 
among  other  things,  the  direct  and 
indirect  costs  of  operating  in  dual 
markets  and  the  associated  concerns 
resulting  from  a  fractured  trading 
market  for  its  Security.  The  Amex  has 
informed  the  Company  that  it  has  no 
objection  to  the  withdrawal  of  the 
Company's  Security  from  listing  on  the 
Exchange. 

The  Company's  application  relates 
solely  to  the  withdrawal  from  listing  of 
the  Company's  Security  on  the  Amex 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Security  on  the 
Nasdaq.  By  reason  of  Section  12(g)  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission  thereimder,  the 
Company  shall  continue  to  be  obligated 
to  file  reports  imder  Section  13  of  the 
Act  with  the  Commission. 

Any  interested  person  may,  on  or 
before  June  4, 1999,  submit  by  letter  to 


the  Secretary  of  the  Securities  and 
Exchange  Conmiission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
ionathan  G.  Katz, 
Secretary. 

(FR  Doc.  99-12813  Filed  5-20-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3S-27025] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

May  14,  1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
application(s)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  8, 1999,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  8, 1999,  the 
application(s)  and/or  declaration(s),  as 


filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Interstate  Energy  Corporation,  et  al. 
(70-8323) 

Interstate  Energy  Corporation  ("lEC"), 
a  registered  public  utility  holding 
company,  Alliant  Energy  Resources,  Inc. 
("Alliant"),  a  wholly  owned  subsidiary 
of  lEC,  and  Heartland  Properties,  Inc. 
("HPI"),  a  wholly  owned  subsidiary  of 
Alliant  (collectively,  "Applicants"), 
located  at  222  West  Washington 
Avenue,  Madison,  Wisconsin,  53703, 
have  filed  an  application  under  section 
9(c)(3)  of  the  Act. 

By  order  dated  April  14, 1998 
("Merger  Order")  ^  the  Commission 
authorized  lES  Industries,  Inc.,  lES 
Utilities,  Inc.,  and  Interstate  Power 
Company  to  become  subsidiaries  of 
WPL  Holdings,  Inc.  ("WPLH").  Upon 
consummation  of  the  merger,  WPLH 
wets  renamed  lEC  and  lEC  was  required 
to  register  with  the  Commission  under 
section  5  of  the  Act. 

The  Merger  Order  authorized,  among 
other  things,  lEC  to  retain  WPLH's 
housing  interests.  WPLH  indirectiy 
owned  HPI;  a  subsidiary  company, 
established  to  pursue  community 
development  and  to  qualify  for  Low 
hicome  Housing  Tax  Credits  ("LIHTC") 
under  section  42  of  the  U.S.  Internal 
Revenue  Code  ("Code").^  Through 
direct  and  indirect  subsidiaries,  HPI 
engaged  in  the  development,  ownership 
and  sale  of  affordable  multi-family 
housing  properties,  and  provided  asset 
management  services  in  connection 
with  those  properties.  The  Commission 
permitted  retention  of  WPLH's  UHTC 
properties,  reasoning  that  they  were 
acquired  for  tax  purposes  by  an  exempt 
holding  company,  the  interests  were 
limited  and  passive,  and  by  nature,  tax 
credits  are  self-liquidating.  Tlie 
Commission  further  foimd  that 
ownership  of  WPLH's  UHTC  properties 
by  lEC  did  not  appear  to  involve  any 
potential  detriments  to  investors  or 
consumers  nor  would  any  demonstrable 
benefit  be  achieved  by  requiring 
divestiture  of  a  business  that  was 
already  winding  down. 

Applicants  now  seek  authorization  to 
invest  up  to  $50  million  bom  time  to 
time  for  a  period  of  five  years  to  acquire 
additional  UHTC  properties  in  the  lEC 
service  territory.^ 

LIHTC  are  available  in  the  form  of 
equal  annual  tax  credits  over  a  ten-year 
term  payable  over  eleven  years,  witii  the 
first  and  last  years  prorateid.  Under 


>  Holding  Company  Act  Release  No.  26856. 

2  26U.S.C.  sec.  42. 

3  lEC's  service  territory  includes  areas  of  Iowa, 
Minnesota,  Illinois,  and  Wisconsin. 


section  42  of  the  Code,  no  credit  is 
allowed  for  any  taxable  year  unless  an 
agreement  between  the  bousing  project 
owner  and  the  applicable  state  housing 
credit  agency  ("Agreement")  is  in  effect 
as  of  the  end  of  the  taxable  year. 
Additionally,  section  42  of  the  Code 
requires  that  the  Agreement  prohibit 
any  increase  in  gross  rent  for  a  period 
ending  on  the  latter  of  (a)  the  date 
specified  by  the  agency  in  the 
Agreement  or  (b)  fifteen  years  after  the 
date  when  the  building  is  placed  in 
service.  Housing  credit  agencies  in  lEC's 
service  territory,  may,  in  their 
agreement  with  LIHTC  property  owners, 
prohibit  any  increase  in  gross  rents  on 
LIHTC  property  for  up  to  thirty  years.'* 

Through  its  subsidiaries,  lEC  will 
continue  to  own  LIHTC  properties  and 
will  continue  to  provide  investment 
management  services  in  connection 
with  Aose  properties.  HPI  will  continue 
the  oversight  of  the  low-income 
properties  (previously  performed  by 
Heartland  Asset  Management  prior  to  its 
dissolution  on  December  31, 1998) 
consistent  with  the  role  of  a  passive 
investor.  HPI  will  focus  its  investment 
management  role  on  maintaining 
financial  statistics  for  each  property, 
ensuring  compliance  with  LIHTC 
restrictions  and  conducting  on-site 
inspections  to  review  management 
operations.  Applicants  state  that  HPI 
would  not  serve  as  the  developer  of  the 
properties,  but  would  be  a  passive 
investor  with  due  diligence  oversight. 
Applicants  state  that  acquisition  of 
new  LIHTC  properties  would  be 
accomplished  through  the  acquisition  of 
limited  partnership  units  in  limited 
partnerships  that  are  organized 
specifically  to  invest  in  low-income, 
multi-family  housing  projects 
throughout  the  lEC  service  area 
("Acquisition  Procedure")  s  The  limited 
partnerships  are  designed  to  ensure  that 
the  properties  qualify  for  LIHTC  and 
remain  in  compliance  under  section  42 
of  the  Code.  Separate  limited 
partnerships  would  be  established  for 
each  qualifying  housing  development 
thereby  insulating  each  investment 
property  bom  any  liabilities  that  may 
occur  in  the  development  of  the  other 
properties  and  facilitating  compliance 
with  section  42  of  the  Code.  Prior  to 
investment,  each  property  would  be 
approved  by  the  Heartland  Investment 
Committee.  Applicants  have  identified 
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*  Applicants  state  that  given  the  requirements  of 
section  42  of  the  Code  and  the  limitations  imposed 
by  state  housing  credit  agencies  on  LIHTC 
properties,  they  may  need  to  maintain  investment 
interest  in  each  LIHTC  property  for  a  period  of  up 
to  thirty  years. 

'The  Commission  authorized  the  Acquisition 
Procedure  in  the  Merger  Order. 


five  properties  for  investment  that  have 
already  been  awarded  tax  credits.^ 

Applicant  propose  to  invest  in 
approximately  four  to  eight  affordable 
housing  limited  partnerships  per  year, 
as  a  limited  partner.  It  is  stated  that 
nu-al  commimities  in  the  lEC  service 
territory  could  support  new 
construction  of  LIHTC  properties 
averaging  40  units  with  a  total 
development  cost  ranging  from  $2 
million  to  $4  million.  Half  of  the  total 
development  cost  would  be  supported 
by  community  grants,  long-term  debt  in 
the  form  of  permanent  mortgages,  or 
other  debt  financing.  The  balance  of  the 
development  cost  would  be  funded  by 
equity,  which  would  range  from 
approximately  $1  million  to  $2  million 
per  development.  Applicants  state  that 
lEC's  predominately  rural  service 
territory  would  benefit  from  these 
investments  and  there  will  be  a 
corresponding  increase  in  the  demand 
for  utility  services.  Further,  obtaining 
tax  credits  would  enable  lEC  to  manage 
and  lower  its  income  tax  expense. 

Applicants  state  that  limited 
partnership  agreements  ("Partnership 
Agreements")  for  prospective 
investments  have  not  been  negotiated  or 
executed,  but,  are  typically  negotiated 
with  the  third-party  developer  in  the 
30-60  days  immediately  preceding  the 
time  of  the  investment.  Applicants 
represent  that  they  would  not  be  the 
general  partner  in  the  Partnership 
Agreements,  but  would  only  be  a 
limited  partner.' 

Sierra  Pacific  Resources,  el  al.  (70-451) 

Sierra  Pacific  Resources  ("Sierra 
Pacific"),  6100  Neil  Road,  Reno,  Nevada 
89511,  a  Nevada  public  utility  holding 
company  exempt  fit)m  registration 
under  section  3(a)(1)  of  the  Act  from  all 
provisions  of  the  Act  except  section 
9(a)(2),  and  Nevada  Power  Company 
("Nevada  Power"),  6226  West  Sahara 
Avenue,  Las  Vegas,  Nevada  89146,  an 
electric  utility  company  (together, 
"Applicants"),  have  filed  an  application 
under  sections  9(a)(2)  and  10  of  the  Act. 

Sierra  Pacific  proposes  to  merge  with 
Nevada  Power,  with  Nevada  Power  to 
become  a  wholly  owned  subsidiary  of 
Sierra  Pacific  ("Transaction").  The 
Applicants  request  an  order  imder 
section  3(a)(1)  of  the  Act  granting  Sierra 
Pacific  an  exemption  from  aU  provisions 


s  No  other  specific  properties  have  been 
identified  for  future  investment  because  it  is 
unknown  which  properties  would  be  awarded  tax 
credits  through  the  annual  competitive  tax  credit 
allocation  process. 

'The  general  partner  would  manage  the  day-to- 
day operations  of  each  property  including  leasing 
activities,  rent  collection  and  property 
maintenance. 


of  the  Act  except  section  9(a)(2) 
following  consummation  of  the 
Transaction. 

The  merger  will  be  carried  out  in  a 
two-step  process  under  the  terms  of  an 
Agreement  and  Plan  of  Merger  dated  as 
of  April  29, 1998  ("Merger  Agreement"), 
among  Sierra  Pacific,  Nevada  Power, 
and  two  Nevada  wholly  owned  special 
purpose  subsidiary  corporations  of 
Sierra  Pacific,  Desert  Merger  Sub.  Inc. 
("Desert  Merger  Sub"),  and  Lake  Merger 
Sub,  Inc.  ("Lake  Merger  Sub").  First, 
Lake  Merger  Sub  will  be  merged  into 
Sierra  Pacific,  with  Sierra  Pacific  as  the 
surviving  corporation.*  Then.  Nevada 
Power  will  be  merged  into  Desert 
Merger  Sub,  with  Desert  Merger  Sub  as 
the  surviving  corporation,  after  which 
Desert  Merger  Sub  will  change  its  name 
to  Nevada  Power  Company.  The 
purpose  of  this  two-step  process  is  to 
allow  Nevada  Power  to  become  a  first- 
tier  subsidiary  of  Sierra  Pacific  without 
generating  any  adverse  tax 
consequences  for  any  oi  the  parties. 

Under  the  Merger  Agreement,  each 
share  of  pre-merger  Sierra  Pacific  and 
Nevada  Power  common  stock  will  be 
converted  into  the  right  to  receive  cash 
or  post-merger  Sierra  Pacific  common 
stock  ("SP  Common  Stock").  Each 
owner  of  Sierra  Pacific  common  stock 
prior  to  the  first  merger  will  be  entitled 
to  receive  either  1.44  shares  of  SP 
Common  Stock  or  $37.55  in  cash  in 
exchange  for  each  share  of  Sierra  Pacific 
common  stock  it  owns.  Each  owner  of 
Nevada  Power  common  stock  prior  to 
the  second  merger  will  be  entitled  to 
receive  either  one  share  of  SP  Common 
Stock  or  $26.00  in  cash  in  exchange  for 
each  share  of  Nevada  Power  common 
stock  it  owns.  The  cash  consideration 
for  Sierra  Pacific  common  stock  and 
Nevada  Power  common  stock  represents 
a  five  percent  premium  per  share, 
respectively,  based  on  the  ten-day 
average  share  price  of  each  company's 
common  stock  prior  to  the  boards  of 
directors  of  Sierra  Pacific  and  Nevada 
Power  approval  of  the  Merger 
Agreement  on  April  29, 1998. 

The  Merger  Agreement  provides  for 
special  treatment  of  shareholders  of  less 
than  100  shares.  Applicants  state  that 
Sierra  Pacific  will  finance  the 
approximately  $460  million  necessary 
to  fund  the  cash  consideration  provided 
for  under  the  Merger  Agreement.  The 
exact  sources  and  precise  methods  of 


*  This  step  is  necessary  because.'as  discussed 
below,  each  share  of  pre-merger  Sierra  Pacific 
common  stock  may  be  exchanged  for  S37.55  in  cash 
or  1.44  shares  of  Sierra  Pacific  common  stock.  The 
exchange  of  pre-merger  stock  for  cash  or  stock 
occurs  as  a  result  and  at  the  time  of  this  first  merger. 
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financing  this  amount  have  yet  to  be 
determined. 

The  boards  of  directors  of  Sierra 
Pacific  and  Nevada  Power  approved  the 
Transaction  on  April  29, 1998.  A 
majority  of  both  the  Sierra  Pacific  and 
Nevada  Power  common  shareholders 
approved  the  Transaction  at  separate 
meetings  held  on  October  9, 1998. 

Sierra  Pacific  owns  all  of  the  common 
stock  of  Sierra  Pacific  Power  Company 
("SPPC"),  an  electric  and  gas  utility 
subsidiary  company  incorporated  in 
Nevada.  SPPC  provides  electric  service 
to  approximately  287,000  retail 
customers  in  northern  Nevada  and 
northern  California.  SPPC  also  sells 
electric  power  at  wholesale.  In  addition, 
SPPC  distributef.  natiual  gas  at  retail  to 
approximately  101,000  customers  in  the 
Reno/Sparks  area  of  northwestern 
Nevada.  For  the  year  ended  December 
31, 1997.  SPPC's  electric  and  gas 
operating  revenues  totaled  $611  million, 
comprised  of  $540.3  million  in  electric 
business  and  $70.7  million  in  natural 
gas  business. 

SPPC  is  subject  to  the  retail 
ratemaking  jurisdiction  of  the  Nevada 
Public  Utilities  Commission  ("Nevada 
PUC")  with  respect  to  its  rates  for  retails 
sales  of  electricity  and  gas,  and  to  the 
California  Public  Utilities  Commission 
("CPUC")  with  respect  to  its  rates  for 
retail  sales  of  electricity.  Nevada  Power 
is  also  subject  to  the  jurisdiction  of  the 
Nevada  PUC  and  the  CPUC  with  respect 
to  its  terms  of  service,  issuance  of 
certain  securities,  siting  of  and  necessity 
for  generation  and  certain  transmission 
facilities,  accounting  and  other  matters. 
In  addition,  SPPC  is  subject  to 
regulation  by  the  Federal  Energy 
Regulatory  Conunission  ("FERC")  under 
the  Federal  Power  Act  with  respect  to 
wholesale  electricity  sales,  the  terms 
and  conditions  for  providing  interstate 
electric  transmission  service,  and  other 
matters.  SPPC  is  also  subject  to 
applicable  federal  and  state 
environmental  regulations. 

Sierra  Pacific  is  engaged  in  nonutility 
business  through  the  following 
subsidiaries:  Tuscarora  Gas  Pipeline 
Company  ("Tuscarora");  Sierra  Energy 
company  d/b/a  e-three  ("e-three"); 
Lands  of  Sierra,  Inc.  ("LOS");  and  Sierra 
Pacific  Energy  Company  ("SPEC"). 
Tuscarora  was  formed  to  enter  into  a 
partnership  with  a  subsidiary  of 
TransCanada,  a  nonaffiliated  Canadian 
natural  gas  transportation  company,  to 
develop,  construct  and  operate  a  natural 
gas  pipeline  to  serve  Reno,  northern 
Nevada  and  northeastern  California,  e- 
three  provides  energy  related  products 
and  services  both  inside  and  outside 
SPPC's  service  territory.  LOS  develops 
and  manages  nonutility  property  in 


Nevada  and  California.  SPEC  is 
developing  a  customer  information 
system  for  the  energy  industry,  and 
provides  certain  products  and  services 
in  Nevada  throu^  a  partnership. 

For  the  year  ended  December  13  1997, 
Sierra  Pacific's  operating  revenues  on  a 
consolidated  basis  were  approximately 
$663  million,  of  which  approximately 
$52  million  were  attributable  to 
nonutility  activities.  Consolidated  assets 
of  Sierra  Pacific  and  its  subsidiaries  at 
December  31, 1997,  were  approximately 
$1.9  billion,  of  which  approximately 
$1.4  billion  consisted  of  net  utility  plant 
and  equipment. 

Nevada  Power  is  a  public  utility 
company  incorporated  in  Nevada,  that 
provides  retail  electric  service  to  more 
than  1.3  million  customers 
predominately  in  Clark  County,  Nevada, 
with  limited  service  provided  to  the 
Federal  Department  of  Energy  in  Nye 
County,  Nevada.  Both  Clark  County  and 
Nye  Coimty  are  located  in  southern 
Nevada.  Nevada  Power  also  sells 
electric  power  at  wholesale.^ 

Nevada  Power  is  subject  to  the  retail 
ratemaking  jiuisdiction  of  the  Nevada 
PUC  for  retail  sales  of  electricity  as  well 
as  terms  of  service,  issuance  of  certain 
securities,  siting  of  and  necessity  for 
generation  and  certain  transmission 
facilities,  and  accounting  and  other 
matters.  Nevada  Power  is  also  subject  to 
regulation  by  FERC  imder  the  Federal 
Power  Act  with  respect  to  wholesale 
electricity  sales,  the  terms  and 
conditions  for  providing  interstate 
electric  transmission  service,  and  other 
matters.  Nevada  Power  is  also  subject  to 
applicable  federal  and  state 
environmental  regulations.  Nevada 
Power  is  engaged  in  nonutility 
businesses  through  subsidiaries  that  do 
not  generate  any  material  revenue.^" 


<*  Nevada  Power  currently  has  a  total  generating 
capacity  of  1,964  MW  of  power.  Applicants  have 
committed  to  the  Nevada  PUC  that  upon 
consummation  of  the  Transaction  they  will  divest 
their  generation  assets.  Applicants  state  that  they 
expect  to  complete  the  divestiture  in  the  year  2000 
after  they  receive  all  of  the  necessary  regulatory 
approvals,  including  FERC  approval  of  rate 
schedules  for  the  sale  of  power  by  the  new  owners 
of  the  divested  generation  units. 

><>  These  subsidiaries  include:  Commonsite,  Inc. 
NVP  Capital  I  and  11,  Nevada  Electric  Investment 
Company  ("NEICO"),  Northwind  Las  Vegas  L.L.C. 
("LV").  Northwind  Aladdin.  LLC  ("Aladdin"),  e- 
three  CES,  Genwal  Coal  Co.,  and  Castle  Valley 
Resources,  Inc.  Commonsite  Inc.  is  a  Nevada 
corporation  which  owns  real  estate  occupied  by 
Reid  Gardner  4.  a  coal  fired  plant  owned  jointly  by 
Nevada  Power  and  the  California  Department  of 
Water  Resources.  NVP  Capital  I  and  11  are  Delaware 
corporations  that  issue  Quarterly  Income  Preferred 
Securities.  NEICO  is  a  subsidiary  that  has 
conducted  energy-related  activities.  LV  and 
Aladdin  are  joint  ventures  fifty  percent  and  twenty- 
five  percent  owned,  respectively,  by  NEICO  with 
UTT  Nevada,  Inc.,  a  nonaffiliate,  owning  the 
remaining  percentages.  LV  now  develops 


For  the  year  ended  December  31, 
1997,  Nevada  Power's  utility  operating 
revenues  on  a  consolidated  basis  were 
approximately  $799  million. 
Consolidated  assets  of  Nevada  Power 
and  its  subsidiaries  at  December  31, 
1997,  were  approximately  $2.3  billion, 
of  which  approximately  $1.7  billion 
consisted  of  net  electric  plant  and 
equipment. 

Applicants  state  that  the  Transaction 
is  expected  to  provide  efficiencies  and 
economies  which  will  benefit  the 
public,  investors  and  consiuners. 
Among  other  things,  Applicants  state 
that,  following  the  Transaction,  the 
combined  company  will  have  the  ability 
to  compete  more  effectively  in 
imregulated  markets  and  serve 
customers  more  cost-effectively  in 
regulated  markets.  Applicants  also  note 
that  they  will  be  better  positioned  to 
take  advantage  of  operating  economies 
and  efficiencies  through,  among  other 
measures,  joint  development  and 
marketing  of  competitive  new  products 
and  services,  provision  of  integrated 
energy  solutions  for  wholesale  and  retail 
customers,  joint  management  and 
optimization  of  their  respective 
corporate  functions,  programs,  retail 
services,  customer  support  functions, 
and  inventories  and  purchasing 
economies. 

Applicants  have  requested  an  order 
under  section  3(a)(1)  granting  Sierra 
Pacific,  after  consummation  of  the 
Transaction,  an  exemption  fi'om  all 
sections  of  the  Act  except  section 
9(a)(2).  In  support  of  the  request, 
Applicants  contend  that,  after  the 
Transaction,  Sierra  Pacific  will  remain 
predominately  an  intrastate  (i.e., 
Nevada)  holding  company  that  will  not 
derive  any  material  part  of  its  income 
fi-om  non-Nevada  public  utility 
operations. 


opportunities  for  district  heating  and  cooling  within 
Nevada.  Aladdin  will  construct,  own  and  operate 
district  heating  and  cooling  facilities  at  the  Aladdin 
casino  complex,  currently  under  construction,  e- 
three  CES  is  a  joint  venture  fifty  percent  owned  by 
NEICO,  with  e-thiee,  a  wholly  owned  subsidiary  of 
Sierra  Pacific,  owning  the  other  fifty  percent,  e- 
three  CES  was  formed  .to  enter  into  performance 
contracts  and  similar  energy-related  services  in 
southern  Nevada.  Genwal  Coal  Co.,  formerly 
involved  in  coal  mining  activities,  whose  assets 
were  sold  on  January  1, 1995,  and  Castle  Valley 
Resources,  Inc.,  which  was  the  sales  arm  of  Genwal 
Coal  Co.,  are  both  inactive. 

Nevada  Power  also  owns  the  following  limited 
liability  company  subsidiaries  which  Nevada  power 
states  have  not  yet  engaged  in  any  business 
activities:  Alkan  Mining  Company,  a  Nevada 
corporation  wholly  owned  by  NEICO;  Nevada 
Power  Services,  LLC;  Nevada  Power  Choices,  LLC; 
Nevada  Power  Solutions,  LLC;  Las  Vegas  Energy 
LLC;  Nevada  Solutions,  LLC,  Power  Choice,  LLC; 
Nevada  Power  Energy  Services,  LLC;  and  Nevada 
Choices,  LLC. 
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For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-12932  Filed  5-20-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoas*  No.  34-41392;  nie  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Approval  of  Request 
To  increase  tite  Number  of  Securities 
Eligibie  for  Trading  Pursuant  to  ttie 
Reporting  Plan  for  NasdaqTNational 
Maricet  Securitiee  Traded  on  an 
Exdiange  on  an  Unlisted  or  Listed 
Basis,  Submitted  by  tlie  Cliicago  Stocit 
Exctuinge,  Inc. 

May  12. 1999. 

I.  Introductioii 

On  November  6, 1998,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"). 
submitted  to  tiie  Securities  and 
Exchange  Ck^mmission  ("Commission" 
or  "SEC")  a  request  to  increase  the 
ntunber  of  Nasdaq  National  Market 
("Nasdaq/NM")  sectirities  eligible  for 
trading  ^  pursuant  to  the  Joint 
Transaction  Reporting  Plan  for  the 
National  Market  Secimties  Traded  on  an 
Exchange  on  an  Unlisted  or  Listed  Basis 
{"Plan").2  The  Commission  is  approving 
the  request  to  expand  the  number  of 


'  Section  12(f)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  describes  the  circumstances  under 
wliich  an  exchange  may  trade  a  security  that  is  not 
Usted  on  the  exchange,  i.e.,  by  extending  unhsted 
trading  privileges  ("UTP")  to  the  security.  See  15 
U.S-C.  781(f).  Section  12(f)  required  exchanges  to 
apply  to  the  Commission  before  extending  UTP  to 
any  security,  hi  order  to  approve  an  exchange  UTP 
application  for  a  registered  security  not  listed  on 
any  exchange  ("OTC/UTP"),  Section  12(f)  required 
the  Commission  to  determine  that  various  criteria 
had  been  met  concerning  fait  and  orderly  markets, 
the  protection  of  investors,  and  certain  national 
market  initiatives.  Section  12(f)  was  amended  on 
October  22, 1994;  the  amendment  removed  the 
application  requirement.  OTC/UTP  is  now  allowed 
only  pursuant  to  a  Commission  order  or  rule,  which 
is  to  be  issued  or  promulgated  under  essentially  the 
same  standards  that  previously  appUed  to 
Commission  review  of  UTP  applications.  The 
present  order  fulfills  these  Section  12(f) 
requirements. 

^The  signatories  to  the  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"), 
the  CHX  (previously,  the  Midwest  Stock  Exchange, 
Inc.),  the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  and  the  Boston  Stock  Exchange,  Inc. 
("BSE"),  are  the  "Participants."  The  BSE,  however, 
joined  the  Plan  as  a  "Limited  Participant,"  and 
reports  quotation  information  and  transaction 
reports  only  in  Nasdaq/National  Market  (previously 
referred  to  as  "Nasdaq/NMS")  securities  listed  on 
the  BSE.  Originally,  the  American  Stock  Exchange, 
Inc.,  was  a  Participant  to  the  Plan,  but  did  not  trade 
securities  pursuant  to  the  Plan,  and  withdrew  from 
participation  in  the  Plan  in  August  1994. 


eligible  securities  that  may  be  traded  by 
the  CHX  pittsuant  to  the  Plan  from  500 
to  1000. 

n.  Background 

The  Commission  originally  approved 
the  Plan  on  June  26, 1990.3  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/NM 
securities  listed  on  an  exchange  or 
traded  on  an  exchange  piu^uant  to 
unlisted  trading  privileges.*  The 
Commission  originally  approved  trading 
pursuant  to  the  Plan  on  a  one-year  pilot 
basis,  with  the  pilot  period  to 
commence  when  transaction  reporting 
pursuant  to  the  Plan  commenced. 
Accordingly,  the  pilot  period 
commenced  on  July  12, 1993.  The  Plan 
has  been  in  operation  on  a  pilot  basis 
since  that  time.^ 

m.  Discussion 

Prior  to  1985,  the  Commission 
generally  did  not  permit  exchanges  to 
extend  unlisted  trading  privileges  to 
non-exchange  listed  securities  such  as 
Nasdaq/NM  securities.  However,  in 
1985,  the  Commission  began  to  permit 
exchanges,  on  a  temporary  basis  and 
subject  to  certain  limitations,  to  extend 


'  See  Securities  Exchange  Act  Release  No.  28146 
(June  26,  1990),  55  FR  27917  (July  6,  1990)  ("1990 
Approval  Order").  See  also  1994  Extension  Order, 
infra  note  5  (providing  a  detailed  discussion  of  the 
history  of  unlisted  trading  privileges  in  OTC 
securities,  and  the  events  that  led  to  the  plan  and 
pilot  program). 

*  See  Section  12(f)  of  the  Act.  See  also  December 
1998  Extension  Order,  inftn  note  5,  for  a  more  in 
depth  description  of  the  Plan. 

'  See  Stock  Exchange  Act  Release  No.  34371  (July 
13.  1994),  59  FR  37103  (July  20,  1994)  ("1994 
Extension  Order"),  Securities  Exchange  Act  Release 
No.  35221  (January  11, 1995),  60  FTl  3886  (January 
19, 1995);  Securities  Exchange  Act  Release  No. 
36102  (August  14,  1995),  60  FR  43626  (August  22, 
1995);  Securities  Exchange  Act  Release  No.  36226 
(September  13. 1995),  60  FR  49029  (September  21, 
1995);  Securities  Exchange  Act  Release  No.  36368 
(October  13,  1995)  60  FR  54091  (October  19,  1995); 
Securities  Exchange  Act  Release  No.  36481 
(November  13, 1995).  60  FR  58119  (November  24, 
1995);  Securities  Exchange  Act  Release  No.  36589 
(December  13, 1995),  60  FR  65696  (December  20, 
1995);  Securities  Exchange  Act  Release  No.  36650 
(December  28, 1995),  61  FR  358  Uanuary  4, 1996); 
SecuKties  Exchange  Act  Release  No.  36934  (March 
6,  1996),  61  FR  10408  (March  13,  1996);  Securities 
Exchange  Act  Release  No.  36985  (March  18, 1996), 
61  FR  12122  (March  25, 1996);  Securities  Exchange 
Act  Release  No.  37689  (September  16, 1996),  61  FR 
50058  (September  24, 1996);  Securities  Exchange 
Act  Release  No.  37772  (October  1,  1996),  61  FR 
52980  (October  9, 1996);  Securities  Exchange  Act 
Release  No.  38457  (March  31,  1997),  62  FR  16880 
(April  8, 1997);  Securities  Exchange  Act  Release  No. 
38794  (June  30, 1997),  62  FR  36586  (July  8, 1997); 
Securities  Exchange  Act  Release  No.  39505 
(December  31,  1997),  63  FR  1515  (January  9, 1998); 
Securities  Exchange  Act  Release  No.  40151  Quly  1, 
1998),  63  FR  36979  Quly  8, 1998)  ("July  1998 
Extension  Order");  and  Securities  Exchange  Act 
Release  No.  40896  (December  31, 1998),  64  FR  1834 
(January  12, 1999)  ("December  1998  Extension 
Order"). 


tmlisted  trading  privileges  to  a 
maximtim  of  twenty  five  securities. 
These  limitations,  to  required  the  NASD 
and  the  exchanges  to  enter  into  a  plan 
for  consolidated  transaction  and 
quotation  dissemination  of  the  UTP 
securities. 6  In  1986,  the  Midwest  Stock 
Exchange  (now  the  CHX)  entered  into 
an  interim  plan  which  subsequentiy  was 
superseded  by  the  Plan,  which  is 
currentiy  operating  on  a  pilot  basis.  In 
1990,  the  Commission  expanded  the 
maximum  niunber  of  eligible  secturities 
to  100,'  and  in  1995,  the  Commission 
approved  a  request  by  the  CHX*  to 
further  increase  the  number  to  500." 
Accordingly.  CHX  today  trades  up  to 
500  Nasdaq/NM  securities  piu^uant  to 
unlisted  trading  privileges. 

The  CHX  would  now  like  to  raise  the 
number  of  (J  IP-eligible  securities  from 
500  to  1000.  In  commenting  on  the 
Commission's  July  1998  Extension 
Order,  the  CHX  asked  the  Commission 
to  expand  the  number  of  Nasdaq  stocks 
eligible  for  unlisted  trading  from  500  to 
1000  issues.'"  In  support  of  the 
proposal,  the  CMX  cited  to  the 
Commission's  approval  of  the  previous 
increase.  Further,  the  Exchange  believes 
that  investors  directiy  benefit  from  the 
proposal  because  the  CHX  is  the  only 
auction-based  market  for  Nasdaq 
securities.  In  the  December  1998 
Extension  Order,  the  Commission 
soUcited  comment  regarding  the  CHX's 
request." 

The  Commission  received  two 
comment  letters  addressing  the  CHX's 
proposal,  as  well  as  two  letters  from  the 
CHX  responding  to  the  NASD's  letter." 


"  See  Securities  Exchange  Act  Release  No.  22412 
(September  16. 1985),  50  FR  38640. 

'See  1990  Approval  Order,  supra  note  3. 

'See  letter  from  George  T.  Simon,  Foley  and 
Lardner,  to  Katherine  England,  Assistant  Director, 
Commission,  dated  January  9, 1995. 

"See  Release  No.  34-36102,  Supra  note  S. 

">  See  letter  from  George  T.  Simon.  Foley  and 
Lardner,  to  Robert  Colby,  Commission,  dated 
November  6, 1998.  In  response  to  a  request  by  the 
Commission  for  additional  information,  the  CHX 
submitted  a  second  letter  regarding  its  proposal.  See 
letter  from  Patricia  L.  Levy,  CHX,  to  Mariane  H. 
Duffy.  SEC,  dated  January  27. 1999.  hi  this  letter, 
the  CHX  represented  that  485  Nasdaq  stocks  are 
currentiy  assigned  to  its  specialists  and  due  to  the 
500  issue  limit,  it  had  to  drop  18  Nasdaq  stocks. 
Additionally,  the  Exchange  represented  its  cafwcity 
to  handle  the  increase  to  1000  issues  and,  further 
noted  that  despite  a  recent  increase  jn  volume, 
excess  capacity  remains.  The  CHX  also  represented 
that  it  is  in  the  process  of  expanding  its  capacity. 
Id. 

"  See  December  1998  Extension  Order,  supra 
note  5. 

>'  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel,  NASD,  to  Jonthan 
G.  Katz,  Secretary.  Commission,  dated  Fe»niary  12, 
1999  ("NASD  Letter");  letter  from  Gene  L.  Finn, 
Firm  Associates,  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  February  11, 1999;  letter  from 
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The  NASD  states  that  it  opposes  the 
expansion  to  1000  securities.  First,  the 
NASD  notes  that  over-the  counter 
market  makers  are  not  able  to  trade  the 
most  actively  traded  exchange  listed 
securities  and  argues  that  it  is  still 
trying  to  obtain  access  to  trading  of  non- 
19C-3  securities  through  the  Intermarket 
Trading  System/Computer  Assisted 
Execution  System  ("ITS/CAES") 
linkage."  Second,  the  NASD  raised 
concerns  regarding  autoquoting.'*  The 
NASD  argues  that  the  proposal  could 
create  significant  message  traffic  in  the 
Nasdaq  system,  as  well  as  needless  and 
avoidable  capacity  repercussions  for 
Nasdaq.  Moreover,  the  NASD  believes 
that  the  proposal  is  not  consistent  with 
the  Act  because  it  believes  that  the 
expansion  would  not  serve  to  achieve 
the  goals  of  unlisted  trading  privileges 
since  "data  gathered  by  the  NASD's 
Economic  Research  Department  shows 
that  a  significant  portion  of  the  CHX 
specialist  quotes  are  not  competitive."^^ 
The  NASD  asserts  that:  CHX  specialists 
are  almost  never  at  the  national  best 
bid/best  offer  ("NBBO")  in  the  securities 
in  which  they  make  a  market;  CHX 
specialists  account  for  a 
disproportionate  number  of  quote 
updates;  CHX  specialists  account  for  an 
insignificant  portion  of  the  voliune  in 
the  securities  in  which  they  make  a 
market;  and  CHX  specialists  have  a 
disproportionately  higher  quote  to  trade 
ratio  than  Nasdaq  market  makers.  For 
these  reasons,  the  NASD  concludes  that 
permitting  CHX  specialists  to  trade  an 
additional  500  securities  might  harm 
market  quality.  Finally,  the  NASD 
submitted  statistical  data  regarding  CHX 
and  NASD  volume  in  OTC/UTP 
securities,  as  well  as  quotation 
information  concerning  securities 
quoted  under  the  Plan,  to  support  its 
supposition  to  the  proposal. 

The  CHX  submitted  a  third  letter 
responding  to  the  NASD's  comments.*^ 
In  the  third  letter,  the  CHX  provided 
statistical  information  to  refute  the 
position  of  the  NASD.  Further,  the  CHX 
addressed  the  NASD  concerns  regarding 


Paticia  L.  Levy,  Senior  Vice  President  and  General 
Counsel,  CHX,  to  lonathan  G.  Katz.  Secretary, 
Commission,  dated  March  3,  1999  ("CHX  Letter  No. 
3"):  and  letter  from  George  T.  Simon,  Foley  and 
Lardner,  to  Robert  Colby.  Deputy  Director,  Division 
of  Market  Regulation,  Commission,  dated  April  1, 
1999. 

>^See  Securities  Exchange  Act  Release  No.  40260 
(July  24,  1998),  63  FR  40748  (July  30,  1998) 
requesting  comments  on  whether  to  extend  the  ITS/ 
CAES  linkage  to  non-19c-3  securities. 

■<See  Autoquoting  is  the  computerized  updating 
of  stock  prices.  The  CHX  allows  its  members  to 
autoquote  Plan  securities.  The  NASD  generally 
prohibits  this  conduct,  in  part  to  ensure  adequate 
capacity.  See  NASD  IM-461 3. 

"See  NASD  Letter,  supra  note  12.  _ 

"See  Letter  CHX  Letter  No.  3,  supra  note  12. 


ITS/CAES,  autoquote,  and  the  goals  of 
unlisted  trading  privileges.  The  CHX 
further  noted  that  the  Commission 
approved  the  previous  expansion  from 
100  to  500  securities,  notwithstanding 
similar  comments  from  the  NASD 
regarding  ITS/CAES  at  that  time.  The 
CHX  also  challenged  the  validity  of  the 
NASD's  capacity  concerns  resulting 
fet)m  the  CHX  member's  use  of 
autoquote. 

The  Commission  does  not  find  the 
NASD's  arguments  determinative  and 
believes  that  it  is  appropriate  at  this 
time  to  expand  the  number  of  Nasdaq/ 
NM  securities  that  the  CHX  may  trade 
under  the  Plan.  As  noted,  the 
Commission  has  separately  solicited 
comment  on  the  issue  of  expanding  the 
ITS/CAES  linkage  to  non-19c-3 
securities.  Although  CHX  autoquoting 
substantially  increases  capacity  burdens 
of  Nasdaq,  the  Commission  does  not 
view  these  quotes  as  in  themselves 
negative  for  the  markets.  Nor  has  the 
Commission  received  evidence  that 
expanding  the  number  of  securities 
would  otherwise  have  a  negative  effect 
on  the  markets  or  on  the  protection  of 
investors.  On  the  contrary,  the 
Commission  believes  this  expansion, 
bom  500  to  1000  Nasdaq/MN  securities 
has  the  potential  to  enhance 
competition  and  result  in  better 
executions  for  investors.  The  expansion 
should  enhance  the  protection  of 
investors  and  the  public  interest,  further 
competition,  increase  the  transparency 
of  the  markets,  and  is  a  prudent 
approach  that  will  enable  the 
Participants  and  the  Commission  to  gain 
useful,  instructive  experience 
concerning  operation  of  the  Joint  OTC/ 
UTP  Plan  and  its  competitive  effects, 
pending  permanent  approval  of  the 
Plan.  In  addition,  the  Commission  notes 
that  it  will  continue  to  monitor  the 
CHX's  ability  to  perform  its 
responsibilities  luider  the  Joint  Plan. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions- 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  wrill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  June  11, 1999. 

V.  Conclusion 

The  Commission  finds  that  it  is 
consistent  with  Section  llA  of  the  Act 
to  increase  the  number  of  UTP-eligible 
Nasdaq/NM  securities  that  the  CHX  may 
trade  from  500  to  1000  securities.^'  In 
reviewing  the  proposal  described 
herein,  the  Commission  has  considered 
the  public  trading  activity  in  Nasdaq/ 
NM  securities,  the  character  of  the 
trading,  the  impact  of  the  increase  on 
the  existing  markets  for  the  securities 
and  the  desirability  of  removing 
impediments  to,  and  the  progress  that 
has  been  made  towards,  development  of 
a  national  market  system. ^^  Specifically, 
the  Commission  believes  that  the 
expansion  should  increase  transparency 
and  serve  to  provide  the  Participants 
with  additional  information  to  evaluate 
the  effects  of  the  proposed  coiuse  of 
action  for  the  pilot  program.  This,  in 
turn,  should  further  the  objectives  of  the 
Act  in  general,  and  specifically  those  set 
forth  in  Sections  12(f)  and  llA  of  the 
Act  and  in  Rule  llAa3-l  and  Rule 
llAa3-2  thereimder. 

It  is  therefore  ordered.  Pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  llAa3-2  thereunder^  that 
the  CHX's  request  to  expand  the  number 
securities  eligible  for  trading  pursuant 
to  the  Joint  Transaction  Reporting  Pan 
for  Nasdaq/National  Market  securities 
traded  on  an  exchange  on  an  unlisted  or 
listed  basis  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 19 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-12817  Filed  5-20-99;  8:45  am] 
BtLUNG  CODE  8010-01-M 
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Notice  of  Intention  To  Cancel 
Registrations  of  Certain  Transfer 
Agents 

May  12, 1999. 

Notice  is  given  that  the  Securities  and 
Exchange  Commission  ("Commission") 


>'The  Commission  has  considered  the  proposal's 
impact  on  efficiency,  competition  and  capital 
formation. 

»» 15  U.S.C.  781(f)(l)(E)(i)  and  (u). 

<917  CFR  200.30-39a)(29). 
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intends  to  issue  an  order,  pursuant  to 
section  17A(c)(4){B)  of  the  Securities 
Exchange  Act  of  1934  (Exchange  Act),' 
canceling  the  registrations  of  the 
transfer  agents  whose  names  appear  in 
the  attached  Appendix. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter,  Assistant  Director,  or 
Gregory  J.  Diunark,  Staff  Attorney,  at 
202/942-4187,  Division  of  Market 
Regulation,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 

Background 

On  August  12, 1998,  the  Commission 
adopted  Rule  17Ad-18  under  Sections 
17(a)  of  the  Exchange  Act,  which 
requires  non-bank  transfer  agents  to  file 
Form  TA-Y2K  with  the  Commission.^ 
Under  Rule  17Ad-18,  every  transfer 
agent  was  required  to  complete  and  file 
by  August  31, 1998,  Part  I  of  Form  TA- 
Y2K  reflecting  its  Year  2000  compliance 
effort  as  of  July  15, 1998.  Certain  larger 
transfer  agents  were  also  required  to 
complete  Part  n  of  Form  TA-Y2K. 

In  August  1998,  the  Commission 
mailed  copies  of  Form  TA-Y2K  to  all 
non-bank  transfer  agents  then  registered 
with  the  Comiaission.3  In  September 
1998,  the  Commission  mailed  letters  to 
the  transfer  agents,  including  the 
transfer  agents  listed  in  the  Appendix, 
that  had  not  filed  Form  TA-Y2K 
warning  them  of  the  possibility  of  the 
institution  of  an  administrative 
proceeding  by  the  Commission. 
Subsequently,  the  Commission  made 
additional  efforts  to  locate  and 
determine  the  status  of  transfer  agents, 
including  the  transfer  agents  listed  in 
the  Appendix,  that  did  not  file  Form 
TA-Y2K.  In  some  cases  the  Commission 
was  imable  to  locate  the  transfer  agent 
and  in  other  cases  the  Commission 
received  notification  that  the  transfer 
agent  was  no  longer  in  existence  or  had 
ceased  doing  business. 

To  date,  the  14  registered  transfer 
agents  Usted  in  the  Appendix  have 
neither  filed  Form  TA-Y2K  nor 
responded  to  Commission  inquiries. 
Based  on  the  facts  it  has,  the 


'  15  U.S.C.  78<j-l(c)(4)(B). 

^Release  No.  34-40163  Quly  2. 1998).  63  FR 
37688  (July  13, 1998)  ("Adopting  Release").  See 
also  Release  No.  34-39726  (March  5, 1998),  63  FR 
12062  (March  12, 1998)  ("Proposing  Release").  Rule 
17Ad-18  specifically  applies  to  non-bank  transfer 
agents.  The  term  "non-bank  transfer  agent"  means 
a  transfer  agent  whose  regulatory  agency  is  the 
Commission  and  who  also  is  not  a  savings 
association  regulated  by  the  Office  of  Thrift 
Supervision.  17  C.F.R.  §240.17Ad-18(e). 

3  The  Commission  mailed  the  Form  TA-Y2K  to 
the  address  provided  by  each  non-bank  transfer 
agent  on  their  Form  TA-1.  These  addresses  should 
be  current,  as  non-bank  transfer  agents  are  required 
to  update  Form  TA-1  promptly  for  any  address 
changes. 


Commission  believes  that  these  transfer 
agents  are  no  longer  in  existence  or  have 
ceased  doing  business  as  a  transfer 
agent.  Section  17A(c)l4)(B)  of  the 
Exchange  Act  provides  that  if  the 
Commission  finds  that  any  transfer 
agent  registered  with  the  Commission  is 
no  longer  in  existence  or  has  ceased  to 
do  business  as  a  transfer  agent,  the 
Commission  shall  be  order  cancel  that 
transfer  agent's  registration. 
Accordingly,  at  any  time  after  June  21, 
1999,  the  Commission  intends  to  issue 
an  order  cancelling  the  registrations  of 
any  or  all  of  the  transfer  agents  listed  in 
the  Appendix. 

Any  transfer  agent  fisted  in  the 
Appendix  that  believes  its  name  has 
been  included  in  the  Appendix  in  error 
must  notify  the  Commission  in  writing 
prior  to  June  21, 1999  objecting  to  the 
cancellation  of  its  registration.  Written 
notifications  must  be  mailed  to:  Gregory 
J.  Dumark,  Division  of  Kfarket 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001,  or  be  sent 
via  facsimile  to  (202)  942-9695, 
Attention:  Gregory  J.  Dumark. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

Appendix — Registration  Number  and 
Name 

84-1758,  CorpcHate  Strategic  Services, 
Inc. 

84-1997,  DC  Trading  &  Development 
Corp. 

84-5406,  First  Federal  Savings  Bank 
Byran  Texas 

84-1945,  Hawthorne  Shareholder 
Services,  Inc. 

84-5553,  The  Herman  Group,  Inc. 

84-5522,  Keller  Financial  Services,  Inc. 

84-1766,  Kinlaw  Energy  Partners  Corp. 

84-5615,  NRG  Incorporated 

84-5560,  Partnership  Services,  Inc. 

84-0047,  Penn  Square  Management 
Corporation 

84-5412,  Schuster,  Jill  Lauren 

84-998,  Silver  Crescent,  Inc. 

84-5614,  Wisconsin  Real  Estate 
Investment  Trust 

84-1566,  Yreka  United,  Inc. 

[FR  Doc.  99-12933  Filed  5-20-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-41415;  IntMTwtional  Series 
Releme  No.  1197;  RIe  No.  SR-EMCC-W- 
10] 

S«lf-Regulatory  Organizations; 
Emerging  Markats  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Propoaed  Rule  Change  Relating  to 
Netting  Servlcea 

May  17, 1999. 

On  November  2, 1998,  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
EMCC-98-10)  piu^uant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  December  28,  1998.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

Currently,  EMCC  processes  its 
members'  transactions  on  a  trade  for 
trade  basis.  The  rule  change  enables 
EMCC  to  offer  its  members  the  abiUty  to 
have  their  transactions  processed  on  a 
netted  basis  through  EMCC's  netting 
services. 

Under  EMCC's  netting  services, 
transactions  between  two  netting 
members  that  have  been  reported  on 
EMCC's  "accepted  trade  report,"  which 
is  made  available  to  members  no  later 
than  two  days  prior  to  settlement  date 
("SD-2"),  will  be  eligible  for  settlement 
netting.  The  accepted  trade  report  will 
indicate  trades  that  are  to  be  processed 
on  a  netted  basis. 

Both  trade  for  transactions  and  netted 
transactions  will  be  novated  and 
guaranteed  at  the  same  time.  Receive 
and  deliver  obligations  for  netting  trades 
will  be  established  when  the  accepted 
trade  report  is  made  available  to 
members.  On  the  scheduled  settlement 
date,  these  receive  and  deliver 
obligations  will  be  extinguished  and 
replaced  with  new  receive  obligations  or 
deliver  obligations  relating  to  the  net 
position.  In  order  to  meet  the  delivery 
parameters  of  the  applicable  qualified 
securities  depository  ("QSD"),  EMCC 
may  establish  one  or  more  receive  and 
deliver  obligations  with  respect  to  any 
one  net  position. 

The  value  at  which  receive  and 
deUver  obUgations  will  be  settled  at  a 


*  17  CFR  200.30-3(a)(22). 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  40810, 
International  Series  Release  No.  1174  (December  IB, 
1998).  63  FR  71532. 
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QSD  will  be  fixed  by  EMCC  based  on  an 
average  of  the  prices  of  all  transactions 
in  the  ISIN  ^  underlying  such  receive 
and  deliver  obligations.  In  order  to 
compensate  netting  members  for  the 
difference  between  the  value  at  which 
the  netted  receive  and  deliver 
obligations  are  settled  and  the  actual 
consideration  for  the  transactions 
underlying  the  receive  and  deliver 
obligations,  EM(X  will  debit  or  credit 
members  with  the  difference  between 
the  value  at  which  such  obligations 
settie  and  the  actual  consideration.  This 
credit  or  debit  will  be  referred  to  as  the 
"transaction  adjiistment  payment." 

As  described  below,  the  rule  change 
makes  specific  changes  to  EMCC's  rules. 

Rule  l^Definitions 

The  rule  change  adds  definitions  of 
"netting  member,"  "netting  services," 
and  "netting  trade"  to  Rule  1.  The  term 
"netting  member"  is  defined  as  a 
member  that  is  a  participant  in  the 
netting  services.  The  definition  of 
"netting  trade"  sets  forth  the 
requirements  that  must  be  met  in  order 
for  a  trade  to  be  eligible  as  a  netting 
trade.  Specifically,  the  trade  must  (a}  be 
a  compared  trade  between  two  netting 
members  and  (b)  have  been  reported  on 
an  accepted  trade  report  made  available 
to  members  no  later  than  SE)-2.  The 
definition  also  states  that  EMCC  may 
treat  any  trade  either  by  netting  member 
or  by  ISIN  as  ineligible  to  be  a  netting 
trade.  The  rule  change  also  amends  the 
definition  of  "final  net  settiement 
obligation"  to  include  any  unpaid 
transaction  adjustment  payment. 

The  rule  change  makes  technical    . 
corrections  to  the  definitions  of  "fail 
long  position,"  "fail  short  position," 
and  "net  settiement  obligation,"  all  of 
which  incorrectiy  refer  to  the 
"settiement  day"  rather  than  the 
"scheduled  settlement  date."  In 
addition,  the  rule  change  modifies  the 
definition  of  "contract  value"  to  state 
that  this  value  is  calculated  by  EMCC. 

Rule  4 — Clearing  Fund,  Margin,  and 
Loss  Allocation 

The  rule  change  amends  Rule  4  with 
respect  to  the  expiration  date  of  the 
paragraph  in  Section  10  of  Rule  4  that 
permits  EMCC  to  use  clearing  fund 
deposits  for  intraday  financing.  The 
amendment  postpones  this  expiration 
date  to  the  earlier  of  (i)  the  first 
anniversary  of  the  date  on  which  EMCC 
commenced  operation  as  a  registered 


clearing  agency^  or  (ii)  the  date  on 
which  all  members  are  netting  members 
(as  opposed  to  the  date  on  which  netting 
services  are  available). 

In  addition,  the  rule  change  amends 
Section  5  of  Rule  4  with  respect  to  the 
use  of  the  term  "value  of  position."  The 
term  is  surrentiy  used  with  respect  to 
the  caloilations  of  both  the  mark  to 
market  amount  and  volatility  amount. 
However,  the  current  definition  applies 
only  to  the  mark  to  market  calciilation. 
As  a  result,  the  rule  change  moves  the 
current  definition  from  the  text  of 
Section  5  to  a  footnote  to  the  mark  to 
market  formula.  In  addition,  the  rule 
change  adds  a  different  definition  of 
"value  of  position"  as  a  footnote  to  the 
volatility  amount  formula. 

Rule  6 — Receipt  of  Data 

The  rule  change  amends  Rule  6  to 
state  that  accepted  trade  reports  will 
indicate  whether  a  transaction  is  a 
netting  trade  or  whether  it  will  be 
settied  on  a  trade  for  trade  basis.  EMCC 
membera  will  receive  a  "netting  detail 
report"  from  EMCC  with  respect  to 
netting  trades  scheduled  to  settie  on  the 
following  business  day.  The  netting 
detail  report  will  indicate  a  net 
settiement  position  for  a  given 
settiement  date  for  each  ISIN  in  which 
a  netting  member  has  a  netting  trade. 
The  net  settiement  position  will  equal 
the  net  amoimt  of  EMCC  eligible 
instruments  in  a  particular  ISIN  that  a 
netting  member  has  piirchased  from  or 
sold  to  all  other  netting  members.  The 
rule  change  also  adds  language  to  Rule 
6  to  indicate  that  cutoff  times  for 
submission  of  data  to  EMCC  may  be 
different  for  netting  trades  and  trades  to 
be  settied  on  a  trade  for  trade  basis. 

Rule  7 — Novation  and  Guaranty  of 
Obligations  and  Receive,  Deliver  and 
Settlement  Obligations  and  Rule  8 — 
Settlement  Instructions  Only  Report 

The  rule  change  amends  Section  1  of 
Rule  7  so  that  it  applies  to  the  guaranty 
and  novation  of  all  trades  submitted  to 
EMCC.  Specifically,  the  rule  change 
amends  Section  2(a)  Rule  7  so  that  it 
applies  to  the  creation  of  a  member's 
receive  and  deliver  obligations.  With 
respect  to  netting  trades,  on  the 
scheduled  settiement  date  the  receive 
and  deliver  obligations  that  are 
established  in  accordance  with  Section 
2(a)  will  be  extinguished  and  replaced 
with  one  or  more  new  receive  and 
deliver  obligations  with  respect  to  each 
net  position.  In  addition,  the  rule 


3  EMCC  Rule  1  defines  ISIN  to  mean  the 
International  Securities  Identification  Number  as 
defined  by  International  Organization  for 
Standardization  6166. 


♦On  February  13, 1998,  tlie  Commission  granted 
EMCC  temporary  registration  as  a  clearing  agency 
until  August  20, 1999.  Securities  Exchange  Act 
Release  No.  39661.  International  Series  Release  No. 
117  (February  13,  1998),  63  FR  8711. 


change  amends  Section  2(c)  of  Rule  7  to 
state  that  receive  and  deliver  obligations 
are  to  be  settied  at  the  settiement  value 
set  forth  on  the  accepted  trade  report  for 
trades  to  be  settied  on  a  trade  for  trade 
basis  and  as  set  forth  on  the  netting 
detail  report  with  respect  to  netting 
trades. 

The  rule  change  amends  Section  3  of 
Rule  7  so  that  it  applies  to  the 
transaction  adjustinent  payment.  In 
additional  the  rule  change  makes  the 
following  technical  changes  so  that  (i) 
all  rules  pertaining  to  receive,  deliver, 
and  settiement  obligations  appear  under 
one  rule.  Rule  7,  and  (ii)  Rule  8  pertains 
solely  to  EMCC's  settiement  instructions 
only  report.  Specifically,  the  rule 
change  makes  the  following  changes: 

(1)  "Fail  settiement  positions"  is 
moved  from  Section  2  of  Rule  8  to 
Section  12  of  Rule  7; 

(2)  "Partial  deliveries"  is  moved  bom 
Section  3  of  Rule  8  to  Section  13  of  Rule 
7; 

(3)  "Financing  costs/obligation  to 
receive  securities"  is  moved  from 
Section  4  of  Ride  8  to  Section  14  of  Rule 
7  (a  pararaph  is  added  to  this  section 
that  will  enable  EMCC  to  charge  interest . 
to  or  fine  a  member  for  failure  to  make 

a  transaction  adjustment  payment); 

(4)  "Obligation  to  fecilitate  financing" 
is  moved  from  Section  5  of  Rule  8  to 
Section  15  of  Rule  7;  and 

(5)  "Relationship  with  qualified 
securities  depository"  is  moved  from 
Section  6  of  Rule  8  to  rule  25. 

Rule  25 — Qualified  Securities 
Depositories 

The  nde  change  adds  a  section  to 
Rule  25  to  prohibit  a  member  from 
canceling  or  otherwise  modifying 
instructions  previously  transmitted  by 
EMCC  to  a  QSD. 

Addendum  C — Statements  of  Pokey 
With  Respect  to  Additional  Clearing 
Fund  Deposits 

The  rule  change  amends  Addendum  C 
to  refer  to  contract  values  rather  than 
settiement  values. 

Addendum  F—Fee  Schedule 

The  rule  change  modifies  the 
reference  to  trade  date  (T)  in  EMCC's  fee 
schedule  to  Settiement  Day  (SD)  so  that 
the  reference  is  consistent  with  the 
timetables  contained  elsewhere  in 
EMCC's  rules  and  because  members 
may  submit  trades  that  were  done  on  a 
forward  basis  so  long  as  such  trades  are 
submitted  to  EMCC  no  earlier  than 
SD-3. 
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n.  Discussion 

Section  17A(b)(3)tF)  of  the  Acts 
reqiiires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  EMCC's 
obligations  under  Section  17A0))(3)(F) 
because  it  should  reduce  the  number  of 
settlement  payments  and  the  size  of 
delivery  obligations  among  EMCC 
netting  members  and  therefore  should 
increase  the  speed  and  accuracy  of  the 
settlement  process  with  regard  to  those 
members.  In  addition,  the  Commission 
believes  that  the  arrangements  for 
EMCC's  netting  services  have  been 
designed  so  that  they  help  EMCC  to 
assure  the  safeguarding  of  seciirities  and 
funds  that  are  imder  EMCC's  control  or 
for  which  it  is  responsible. 

m.  Conslusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-10)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-12931  Filed  5-20-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Policy  Statement  on  the  Use  of 
Alternative  Dispute  Resolution  and 
Case  Selection  Criteria  for  Altemative 
Dispute  Resolution 

AGENCY:  Small  Business  Administration. 
action:  Notice. 

summary:  This  notice  publishes  the 
Altemative  Dispute  Resolution  Policy 
Statement  of  the  U.S.  Small  Business 
Administration  and  sets  forth  criteria  for 
identifying  cases  as  potentially  suitable 
for  dispute  resolution.  SBA  is 


»15U.S.C.  78q-l(b)(3)(D). 

•15  U.S.C  78q-l. 

'17  CFR  200.30-3(81(12). 


publishing  this  notice  to  make  clear  its 
firm  commitment  to  the  greater  use  of 
altemative  dispute  resolution 
techniques.  Nothing  in  this  notice  or 
these  guidelines,  however,  creates  any 
right  or  benefit  by  a  party  against  the 
United  States.  No  person  or  entity 
should  construe  this  notice  as  requiring 
or  suggesting  that  any  employee  act  in 
a  manner  contrary  to  law. 
ADDRESSES:  Submit  Comments  to  Eric  S. 
Benderson,  Associate  General  Counsel 
for  Litigation,  Office  of  General  Counsel. 
U.S.  Small  Business  Administration, 
409  3rd  St..  SW,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Benderson,  (202)  205-6643. 

Throughout  the  past  decade,  the 
litigation  caseload,  both  in  the  courts 
and  before  administrative  tribunals, 
which  the  Small  Business 
Administration  ("SBA")  and  its 
participant  lenders  have  carried  has 
placed  an  increasing  strain  on  SBA's 
resources,  both  in  terms  of  personnel 
and  expense.  Other  federal  agencies 
have  also  faced  this  growing  problem. 
To  address  these  problems,  the  101st 
Congress  enacted  the  Administrative 
Dispute  Resolution  Act  of  1990,  Pub.  L. 
101-552, 104  Stat.  2736-37.  This 
legislation  with  some  modifications  was 
permanently  reenacted  as  the 
Administrative  Dispute  Act  and 
Negotiated  Rulemaking  Act  of  1996, 
Pub.  L.  104-320. 110  Stat.  3870  (1996). 
This  Act,  as  amended,  codified  at  5 
U.S.C.  571  etseq.,  authorizes  federal 
agencies  to  use  various  dispute 
resolution  techniques  outside  of 
litigation  to  resolve  controversies 
related  to  administrative  programs  if  the 
disputing  parties  agree  to  such  a 
proceeding.  5  U.S.C.  572.  Under  the  Act, 
a  dispute  resolution  proceeding  can 
include  any  process  involving  the 
disputants  in  which  a  neutral  party 
participates.  See  5  U.S.C.  571. 

The  National  Performance  Review, 
chaired  by  Vice  President  Gore, 
recommended  in  1993  that  all  federal 
agencies  establish  methods  for 
Altemative  Dispute  Resolution  ("ADR") 
and  encourage  the  use  of  ADR  when 
enforcing  regulations.  More  recently,  in 
1996.  President  Clinton  issued 
Executive  Order  12988  dealing  with 
Civil  Justice  Reform.  This  Order 
directed  federal  agencies  to  consider 
whether  alternate  methods  might 
resolve  a  civil  dispute  both  before  suit 
is  filed  and  again  after  litigation  is 
instituted.  The  Order  further  authorized 
the  Department  of  Justice  to  issue  model 
guidelines  for  the  use  of  ADR.  The 
Justice  Department  published  these 
guidelines  at  61  FR.  36906  (July  15. 
1996). 


The  SBA  recognizes  the  inherent 
value  of  using  various  formal  and 
informal  dispute  resolution  techniques. 
ADR  techniques  may  be  appropriate  to 
resolve  a  variety  of  disputes  which 
regularly  involve  SBA.  Several 
programmatic  areas  and  activities  at 
SBA  afford  fertile  ground  for  the 
adoption  of  ADR  techniques.  These 
include  proceedings  before  the  Office  of 
Hearings  and  Appeals,  EEO 
proceedings,  personnel  actions, 
government  contract  disputes,  and 
disputes  with  participating  lenders  and 
surety  companies. 

SBA  routmely  undertakes  informal 
negotiations  to  settle  delinquent  loan 
accounts  and  other  types  of  disputes 
before  and  after  suit  is  initiated.  At  the 
same  time,  however,  the  Agency 
recognizes  the  need  to  do  still  more  to 
promote  the  fair  and  efficient  resolution 
of  disputes  arising  in  all  areas  of 
operations.  Often,  the  use  of  ADR  will 
be  a  more  cost  efiioctive  and  efficient 
means  of  achieving  a  satisfactory 
resolution  of  a  dispute  than  litigation  or 
administrative  procedures.  To  that  end, 
SBA  has  adopted  the  guidelines 
outlined  below. 

The  ADR  Coordinator,  the  Associate 
General  Counsel  for  Litigation,  will 
work  with  program  heads  in 
implementing  these  ADR  policies  to 
develop  specific  procedures  with 
respect  to  their  particular  programs  to 
the  greatest  extent  possible.  This  notice 
identifies  factors  which  increase  the 
value  of  ADR  and  other  factors  which 
diminish  its  benefit.  The  criteria  below, 
however,  are  by  no  means  exclusive, 
and  are  not  intended  to  remove 
discretion  from  the  employees  of  SBA. 
The  determination  of  whether  a 
particular  case,  claim  or  issue  is 
appropriate  for  an  ADR  proceeding  is 
often  very  fact  specific.  ADR  will  not  be 
an  appropriate  means  of  resolving  every 
dispute,  but  in  this  era  of  reduced 
resources,  a  commitment  to  the  use  of 
ADR  procedures  will  allow  SBA  to 
maximize  the  resources  devoted  to 
dispute  resolution. 

Definitions 

Altemative  Dispute  Resolution — An 
umbrella  term  that  encompasses  many 
different  processes  and  procedvues  for 
dispute  resolution.  Those  processes  and 
procedures  include,  but  are  not  limited 
to,  arbitration,  early  neutral  evaluation, 
facilitation,  mediation,  mini-trials  and 
summary  jury  trials. 

Arbitration — A  non-judicial 
proceeding  in  which  the  disputants 
select  a  neutral  person  or  panel  of 
persons  to  act  as  arbiters  of  a  dispute. 
The  arbitrator  hears  evidence  and,  in 
many  respects,  acts  like  a  judge.  The 
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arbitrator's  decision  may  be  binding  or 
non-binding,  depending  on  the 
agreement  of  the  parties.  The  use  of 
binding  arbitration  by  SBA  must  comply 
with  the  requirements  of  5  U.S.C.  575. 

Early  Neutral  Evaluation — ^A  method 
of  dispute  resolution  using  a  forum  in 
which  attorneys  present  the  core  of  the 
dispute  to  a  neutral  evaluator  in  the 
presence  of  the  parties.  Disputants 
typically  use  this  method  after  a  lawsuit 
commences  but  before  conducting 
discovery.  The  evaluator  gives  the 
parties  a  candid  assessment  of  the 
strengths  and  weaknesses  of  their 
positions.  If  the  parties  do  not  reach  a 
settlement,  the  evaluator  helps  the 
parties  narrow  the  dispute  and  suggests 
gmdelines  for  managing  discovery. 

Facilitation — ^A  voluntary 
arrangement  (or  process)  agreed  to  by 
disputants  to  seek  more  immediate 
resolution  of  the  issues  (conflict).  This 
process  is  similar  to  counseling  by 
agency  employees  of  Equal  Employment 
Opportunity  complainants,  but  involves 
senior  level  agency  managers  as 
neutrals. 

Mediation — ^A  non-judicial  process  in 
which  a  neutral  party  facilitates  an 
interest-based  negotiation  between  the 
disputants,  who  then  fashion  their  own 
resolution  of  the  dispute.  The  resolution 
may  be  binding  or  non-binding, 
depending  upon  the  agreement  of  the 
parties. 

Mini-trial — A  truncated  form  of 
litigation  which  assists  in  the 
structuring  of  a  case  for  settlement.  This 
procedure  generally  involves  a  non- 
binding  information  exchange 
conducted  before  one  or  more  neutral 
parties  who,  in  many  cases,  are  experts 
in  the  field  in  controversy.  There  is  no 
testimony  from  witnesses.  Instead,  each 
party's  counsel  is  given  an  allotted 
period  of  time  to  state  what  the 
testimony  would  be  and  argue  the  legal 
consequences  flowing  from  the  fects. 
Those  with  settlement  authority  then 
meet  to  negotiate  a  resolution.  If  the 
parties  fail  to  reach  such  a  resolution, 
the  neutral  party  or  parties  can  render 
a  decision.  The  decision  may  be  binding 
or  non-binding,  depending  upon  the 
agreement  of  the  parties. 

Summary  jury  trial — This  process  is 
similar  to  a  mini-trial,  except  that 
coimsel  presents  the  case  to  a  jury 
instead  of  a  neutral  third  party.  A  judge 
charges  the  jury  as  in  ordinary  litigation. 
After  deliberation,  the  jtuors  return  a 
non-binding  "advisory"  verdict.  The 
parties  then  meet  to  resimie  settlement 
negotiations. 


Guidelines  for  Reviewing  Disputes  for 
Resolution  by  ADR 

SBA  officials  with  delegated  authority 
to  resolve  disputes  within  their  program 
areas,  other  than  the  Office  of  Hearings 
and  Appeals,  in  consultation  with  the 
Associate  General  Counsel,  shall  review 
each  dispute  which  arises  and 
determine  whether,  in  light  of  the 
factors  set  forth  below,  use  of  ADR 
would  be  appropriate.  These  officials 
should  consult  with  SBA  counsel  in 
determining  whether  to  use  ADR  in  a 
particular  matter  and  which  method  of 
ADR  to  use. 

If  SBA  determines  that  the  matter  is 
appropriate  for  ADR,  an  SBA  official 
should  send  a  letter  to  the  opposing 
party  or  parties  to  determine  their 
willingness  to  use  ADR.  If  counsel 
represents  the  opposing  party  or  parties. 
SBA  counsel  should  prepare  this  letter 
and  deal  with  opposing  counsel  in  close 
consultation  with  program  officials.  If 
the  other  party  or  parties  agree  to  use 
ADR,  SBA  and  the  other  parties  must 
enter  a  written  agreement.  This 
agreement,  at  a  minimimi,  should 
include  the  following  terms: 

1.  Agreement  on  the  method  of  ADR 
and  whether  the  procedure  will  be 
binding  or  non-binding  (use  of  binding 
arbitration  requires  concurrence  of  AGC 
for  litigation  and  must  conform  to  the 
requirements  for  the  Administrative 
Dispute  Resolution  Act.  5  U.S.C.  551,  et. 
seq.); 

2.  Agreement  on  the  potential  neutrals 
likely  available  to  resolve  the  dispute 
and  how  the  final  decision  of  which 
neutral  to  use  will  be  made; 

3.  Agreement  as  to  the  allocation  of 
the  costs  of  ADR  among  the  parties; 

4.  Agreement  as  to  the  time  limits  and 
scope  of  discovery; 

5.  Agreement  on  any  necessary 
confidentiality  provisions  to  govern  the 
exchange  of  information  in  accordance 
with  the  Administrative  Dispute 
Resolution  Act  and  various  privileges; 
and 

6.  Agreement  on  a  tentative  schedule 
for  the  resolution  of  the  dispute  through 
ADR. 

When  SBA  officials  determine  that 
the  use  of  ADR  is  inappropriate  to 
resolve  a  particular  case,  issue  or 
dispute,  SBA  officials  should  continue 
to  review  imresolved  matters  deemed 
inappropriate  for  ADR  to  determine  if 
ADR  would  be  beneficial  at  some 
subsequent  time. 

General  Factors  To  Consider  in 
Determining  Whether  a  Matter  Is 
Appropriate  for  ADR 

In  order  to  operate  successfully,  the 
chosen  ADR  technique  must  be 


specifically  tailored  to  the  particular 
dispute.  Alternative  Dispute  Resolution 
is  often  appropriate  in  cases  where 
litigation  will  produce  an  imsatisfactory 
result  regardless  of  outcome  or  where 
litigation  is  too  slow  or  cumbersome. 
Alternative  Dispute  Resolution  also 
permits  the  parties  to  exercise  more 
direct  control  over  the  dispute 
resolution  remedy.  ADR  techniques 
have  proven  successful  in  many 
categories  of  cases  where  the  cases  are 
routine  (not  precedent  setting),  such  as 
routine  automobile  torts,  slip  and  fall, 
and  emplojnment  rights  cases,  or  where 
confidential  conununication  with  a 
neutral  third  party  will  help  to  clarify 
issues.  Alternative  Dispute  Resolution 
techniques  also  allow  the  parties  to  craft 
individualized,  nontraditional  remedies. 
The  following  are  some  general 
suggestions  to  consider  when 
determining  whether  to  imdertake  ADR 
in  a  given  case. 

The  criteria  listed  below  are  by  no 
means  exclusive,  and  are  not  intended 
to  remove  discretion  from  the 
employees  of  SBA.  The  determination  of 
whether  a  particular  case,  claim  or  issue 
is  appropriate  for  ADR  is  often  very  fact 
dependent. 

Alternative  Dispute  Resolution  is  not 
meant  to  replace  traditional  negoti||^on 
in  every  case.  Rather,  it  may  serve  to 
provide  agency  employees  with 
additional  tools  to  facilitate  negotiation 
where  traditional  two-party  negotiation 
has  not  produced  an  acceptable 
resolution  or  where  the  presence  of  a 
neutral  may  cause  negotiations  to 
proceed  more  efficiently. 

The  following,  by  way  of  example  but 
not  limitation,  are  factors  you  may 
consider  when  determining  whether  to 
use  ADR  and  when  determining  which 
ADR  technique  will  be  most  suitable  in 
a  given  case:  These  factors  are  neutral  in 
that  whether  they  weigh  in  favor  of  or 
against  the  use  of  ADR  depends  upon 
the  specific  facts  and  circiunstances  of 
the  case  at  issue. 

1.  Does  the  dispute  indicate  that  the 
parties  have  an  agenda  separate  and 
apart  from  the  specific  issues  of  the 
case? 

2.  What  is  the  history  of  the  dispute? 

3.  What  is  the  anticipated  outcome  of 
the  dispute,  and  is  either  party  likely  to 
appeal? 

4.  Have  all  the  facts  necessary  to  settle 
the  case  been  discovered? 

5.  Has  settlement  authority  been 
obtained  or  is  more  information  needed 
to  obtain  settlement  authority? 

6.  Who  is  in  charge  of  handling  the 
dispute  for  each  of  the  parties? 

7.  Are  there  significant  factual  or  legal 
disputes  or  do  the  parties  generally 


agree  upon  the  most  relevant  facts  or 
applicable  legal  precedent? 

8.  Is  the  opposing  party  an  individual, 
a  corporation  or  another  governmental 
entity?  How  does  that  effect  the  ability 
of  the  opposing  party  to  participate  in 
the  ADR  process? 

9.  How  credible  are  the  witnesses  for 
each  party?  How  credible  would  such 
witnesses  appear  to  a  court?  How  would 
the  credibility  of  the  witnesses  affect  the 
outcome  of  the  dispute? 

10.  Are  there  non-party  individuals  or 
entities  with  interests  in  the  outcome  of 
the  dispute? 

11.  Ii  applicable,  what  is  the  position 
of  the  case  on  the  court's  docket? 

12.  What  are  the  likely  expenses  of 
litigation  as  opposed  to  the  likely 
expenses  of  ADR? 

13.  Does  the  dispute  involve  policy 
implications? 

14.  What  is  the  anticipated  time-frame 
for  resolving  the  dispute  by  means  of 
litigation  and  by  means  of  ADR? 

Factors  Counseling  in  l^avor  of  ADR 

A.  Factors  regarding  the  parties 
involved  in  the  dispute: 

1.  There  is  now  or  is  likely  to  be  a 
continuing  relationship  between  the 
parties. 

2.  There  may  be  benefits  to  either 
party  hearing  directly  from  the  opposing 
side. 

3.  Either  party  likely  would  be 
influenced  by  the  opinion  of  a  neutral 
third  party. 

4.  The  opposing  party  does  not  have 
a  realistic  view  of  the  case. 

5.  The  parties  have  indicated  a  desire 
to  settle. 

6.  Either  party  needs  a  swift 
resolution  of  the  dispute. 

B.  Factors  regarding  the  nature  of  the 
case  or  dispute: 

1.  The  iacts  of  the  dispute  are 
complex  or  of  a  complicated  technical 
nature  not  well-suited  to  litigation. 

2.  If  the  case  proceeds  to  court,  it  is 
likely  that  SBA  would  face  a  hostile 
forum  or  decisionmaker. 

3.  The  parties  desire  to  maintain 
flexibility  in  the  relief  they  seek.    • 

4.  Trial  preparation  will  be  difficidt, 
costly  and/or  time-consuming,  and 
these  costs  would  outweigh  any  benefit 
which  SBA  is  likely  to  receive  if  the 
matter  proceeds  to  trial. 

5.  There  is  no  need  for  a  legal 
precedent  in  the  matter. 

6.  There  is  a  need  to  avoid  an  adverse 
legal  precedent  in  the  matter. 

7.  The  Agency  is  a  defendant  and,  if 
found  liable,  would  face  a  great  deal  of 
legal  exposure. 

8.  Serious  questions  exist  as  to 
whether  SBA  could  actually  recover 
significant  sums  in  executing  on  a    . 
judgment. 
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9.  There  is  a  reasonable  probability  of 
an  unfavorable  determination  of  factual 
issues. 

10.  ADR  could  significantly  narrow 
the  issues  in  controversy  even  if  it  is 
unlikely  to  lead  to  a  complete  resolution 
of  the  matter. 

Factors  Cotuueling  Against  the  Use  of 
ADR 

1.  There  is  a  need  for  precedent  on  the 
issue  in  dispute. 

2.  A  need  exists  for  a  public 
proceeding  to  resolve  the  issue  or  case. 

3.  There  is  a  need  for  a  public 
sanction. 

4.  The  matter  is  likely  to  settle  ^on 
without  assistance. 

5.  The  matter  is  likely  to  be  resolved 
by  motion  in  SBA's  favor. 

6.  Either  the  opposing  party  or 
coimsel  representing  the  opposing  party 
is  not  trustworthy. 

7.  A  settlement  would  likely  establish 
a  precedent  which  would  trigger 
additional  claims  and/or  litigation. 

8.  An  individual  is  sued  in  his  or  her 
personal  capacity  as  a  Government 
employee. 

9.  There  is  reason  to  believe  that  the 
opposing  party  is  engaging  in  fraudulent 
or  criminal  activity  or  will  not  act  in 
good  faith. 

10.  One  or  more  of  the  parties  is 
unable  to  negotiate  effectively,  with  or 
without  the  assistance  of  cotmsel. 

11.  Injunctive  relief  is  sought  and  no 
compromise  or  other  relief  is  available 
or  acceptable. 

12.  llie  only  relief  sought  is 
foreclosure  on  real  property. 

Factors  To  Be  Considered  in  Deciding 
What  Type  of  ADR  Method(s)  Should 
Be  Used 

When  choosing  an  ADR  method,  SBA 
officials  should  consider  how  swiftly  a 
particular  method  of  ADR  is  likely  to 
resolve  the  dispute.  For  example, 
proceedings  imder  mediation  or  early 
neutral  evaluation  may  take  much  less 
time  than  proceedings  under  other 
methods,  such  as  arbitration. 

A.  Factors  Favoring  Mediation 

1.  There  is  a  continuing  relationship 
among  the  parties. 

2.  llie  disputed  or  key  facts  are  not 
so  technical  as  to  require  subject  matter 
expertise. 

3.  There  are  multiple  defendants  and 
the  United  States  has  the  greatest 
exposure. 

4.  There  exists  a  risk  of  unfavorable 
precedent. 

5.  There  is  likely  to  be  an  excessive 
delay  from  the  time  a  suit  is  filed  until 
the  time  that  recovery  is  actually 
achieved. 


6.  Either  side  is  likely  to  benefit  from 
hearing  directly  from  the  other  party. 

7.  The  opposing  party  needs  to  obtain 
a  realistic  view  of  the  case. 

8.  The  parties  desire  to  maintain 
flexibility  in  the  relief  they  seek. 

B.  Factors  Favoring  Early  Neutral  Case 
Evaluator/Expert 

1.  The  parties  know  fit)m  the  start  that 
the  case  can  be  settled. 

2.  The  parties  disagree  on  the  amoimt 
of  damages. 

3.  Factual  issues  requiring  expert 
testimony  may  be  dispositive  of  liability 
or  damage  issues  and  the  use  of  a 
neutral  expert  is  cost  effective. 

4.  A  resolution  of  the  factual  is8ue(s) 
will  assist  in  settlement. 

5.  One  or  more  of  the  parties  to  the 
dispute  needs  to  obtain  a  realistic  view 
of  the  case,  including  a  prediction  of  the 
likely  outcome. 

C.  Factors  Favoring  Arbitration 

1.  The  parties  disagree  on  the  amount 
of  damages. 

2.  Arbitrators  in  the  area  are  well- 
respected. 

3.  There  are  no  complex  factual  issues 
involving  areas  of  expertise  and  the 
parties  disagree  on  the  facts. 

D.  Factors  Favoring  Mini-Trials  or 
Summary  fury  Trials 

1.  There  is  likely  to  be  an  excessive 
delay  from  the  time  a  suit  is  filed  until 
the  time  there  is  any  recovery. 

2.  Simple  factual  issues  exist  which 
while  not  necessarily  requiring  expert 
testimony  would  take  an  excessive 
amoimt  of  time  to  present  in  a 
traditional  forum. 

3.  There  are  complex  factual  issues 
which  are  generally  explained  with 
expert  testimony. 

4.  The  attorneys  can  fairly  siunmarize 
the  facts  to  the  fact-finder  without  the 
necessity  of  lengthy  cross-examination. 

Factors  To  Consider  in  Selecting  ADR 
Providers 

1.  Does  the  provider  meet  the 
requirements  of  the  relevant  federal  or 
state  court  rules  for  neutrals? 

2.  Is  the  ADR  provider  imbiased  and 
not  seeking  to  advance  his  or  her  own 
interests? 

3.  Will  the  ADR  provider  deal  fairly 
with  the  parties  and  be  reasonably 
available  to  the  parties? 

4.  Does  the  ADR  provider  know  any 
of  the  parties  or  counsel  involved  in  the 
matter?  If  so,  what  is  the  nature  and 
context  of  the  provider's  relationship 
with  the  parties  or  counsel  and  would 
this  present  a  conflict  of  interest? 

5.  What  kind  and  extent  of  training 
has  the  ADR  provider  received  for  the 
particular  ADR  process  to  be  used? 
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6.  Has  the  ADR  provider  received 
such  training  from  a  well-reputed 
program? 

7.  What  kind  of  experience  does  the 
ADR  provider  have  with  the  particular 
ADR  process  to  be  used  in  terms  of  the 
years  of  experience  with  the  process,  the 
number  of  disputes  resolved,  the 
amount  in  controversy  and  the 
complexity  of  the  issues  involved? 

8.  Is  the  ADR  provider  an  attorney?  If 
so,  what  kind  of  experience  does  the 
provider  have  in  terms  of  type  of 
practice,  years  of  experience, 
complexity  of  cases  and  issues  and 
litigation  involving  governmental 
entities? 

9.  Does  the  ADR  provider  have 
expertise  in  the  issues  or  facts  in 
controversy? 

10.  When  the  parties  are  paying  for 
the  services  of  an  ADR  provider,  are  the 
rates  fair  and  reasonable  for  resolving  a 
governmental  dispute? 

Training 

SBA  is  committed  to  educating  its 
personnel  regarding  the  benefits  and 
potential  uses  of  ADR.  To  that  end,  SBA 
has  begim  ADR  training.  It  expects  to 
add  ADR  training  to  existing  Agency 
training  programs  and  to  develop 
additional  training  devoted  primarily  to 
ADR.  SBA  also  intends  to  work  in 
partnership  with  other  federal  agencies 
to  take  full  and  efficient  advantage  of 
training  which  these  agencies  already 
have  developed.  SBA  has  already 
trained  a  niunber  of  its  personnel 
throughout  the  United  States  to  serve  as 
mediators  in  disputes  involving  federal 
agencies.  For  example,  the 
administrative  judges  in  the  Office  of 
Hearings  and  Appeals  have  completed 
mediation  training.  SBA  will  explore 
additional  training  in  this  area. 
Michael  D.  Sduttman, 
General  Counsel. 

(FR  Doc.  99-12875  Filed  5-20-99;  8:45  am] 
■UMQ  COM  MBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[DMiaratkm  of  Disastm^  #31811 

State  of  Kansas;  Amendment  #1 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  May  11, 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Reno  and 
Simmer  Coimties  in  the  State  of  Kansas 
as  a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
beginning  on  May  3,  1999  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 


located  in  the  contiguous  coimties  of 
Harper,  McPherson,  Pratt,  Rice,  and 
Stafford  in  the  State  of  Kansas  may  be 
filed  until  the  specified  date  at  the 
preNiously  designated  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared 
under  a  separate  declaration  for  the 
same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
2,  1999,  and  for  economic  injury  the 
deadline  is  February  4,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  12, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-12876  Filed  5-20-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #31 74] 
State  of  Missouri;  Amendment  #1 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  April  14  and 
May  5, 1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Andrew,  Iron,  Macon,  and 
Osage  Counties  in  the  State  of  Missouri 
as  a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding. 
This  Declaration  is  further  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  April  3  and 
continuing  through  April  14, 1999. 

In  addition,  applications  for  economic 
injury  loans  &x)m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Adair,  Buchanan,  Callaway, 
Chariton,  Cole,  Crawford,  DeKalb,  Dent, 
Gasconade,  Gentry,  Holt,  Knox,  Linn, 
Maries,  Miller,  Monroe,  Montgomery, 
Nodaway,  Randolph,  Rejmolds,  Shelby, 
Sullivan,  and  Washington  Counties  in 
Missouri,  and  Doniphan  County, 
Kansas. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
18, 1999,  and  for  economic  injury  the 
deadline  is  January  20,  2000. 

The  economic  injury  number  for 
Kansas  is  9C8000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 


Dated:  May  12, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  99-12878  Filed  5-20-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3180] . 

State  of  Oklahoma;  Amendment  #1 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  May  7, 1999, 
the  above-numbered  Declaration  is 
hereby  amended  to  include  damages 
caused  by  flooding  in  this  disaster,  in 
addition  to  damages  resulting  from 
severe  storms  and  tornadoes.  This 
Declaration  is  further  amended  to 
include  Canadian,  Craig,  LeFlore, 
Ottowa,  and  Noble  Counties  in 
Oklahoma  as  a  disaster  area,  and  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  May  3  and 
continuing  through  May  5, 1999. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Delaware,  Grant,  Haskell,  Kay, 
Latimer,  Mayes,  McCurtain,  Nowata, 
Pushmataha,  and  Sequoyah  in 
Oklahoma;  Cherokee  and  Labette 
Counties  in  Kansas;  McDonald  and 
Newton  Counties  in  Missouri;  and  Polk, 
Scott,  and  Sebastian  Counties  in 
Arkansas. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
2, 1999,  and  for  economic  injury  the 
deadline  is  February  4,  2000. 

The  economic  injury  numbers  for 
Kansas,  Missouri,  and  Arkansas  are 
9C8100,  9C8200,  and  9C8300. 
respectively. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  12, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  99-12877  Filed  5-20-99;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Deputy  Assistant 
Secretary  for  Energy,  Sanctions,  and 
Commodities 

[Public  Notice  3055] 

Receipt  of  Application  for  a 
Presidential  Permit  for  Pipeline 
Facilities  To  Be  Constructed  and 
l/laintalned  on  ttie  Border  of  ttie  United 
States 

agency:  Department  of  State. 

summary:  The  Department  of  State  has 
received  an  application  from  City  of 
Sumas,  Washington  requesting  a 
Presidential  permit,  pursuant  to 
Executive  Order  11423  of  August  16, 
1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1993,  authorizing  City 
of  Sumas  to  construct  and  maintain  a 
pipeline  to  establish  an  intertie  between 
the  municipal  water  systems  of  the  City 
of  Sumas,  Washington  and  the  City  of 
Abbotsford,  British  Coliunbia,  Canada. 
The  project  consists  of  one  12-inch 
diameter  pipeline  of  approximately 
4,10021  feet  in  length  crossing  the 
International  Boimdary  between  the 
United  States  and  Canada. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  June  13, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  McManus,  Division  Chief, 
Energy  Producer  Country  Af^tirs, 
Department  of  State,  Washington,  D.C. 
20520,  (202)  647-4557. 
Matthew  McManus, 
Division  Chief. 
[FR  Doc.  99-12891  Filed  5-20-99;  8:45  am] 

BUJJNe  CODE  471 0-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doctot  No.  WTO/DS-161] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Korea    Me^urea  Affecting 
Imports  of  Fresh,  Chilled,  and  Frozen 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  by  the 
United  States  for  the  establishment  of  a 
dispute  settlement  panel  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  organization  ("WTO"),  to 
examine:  (1)  Korea's  retail  distribution 


system,  which  discriminates  against 
beef  from  the  United  States  by  imposing 
sales  and  other  requirements  on  such 
beef  from  which  Korean  beef  is  exempt; 
(2)  Korea's  imposition  of  charges  that 
exceed  the  other  duties  or  charges 
provided  for  in  Korea's  WTO  Schedule 
of  concessions;  (3)  Korea's  provision  of 
excessive  domestic  support  to 
agricultural  producers;  and  (4)  other 
Korean  Government  measures  that  have 
disrupted  market  access  and  impaired 
the  ability  of  U.S.  producers  to  fill  the 
quota  allotted  by  the  Korean 
government  for  beef  imports.  In  this 
dispute,  the  United  States  alleges  that 
the  Korean  measures  are  inconsistent 
with  the  obligations  of  Korea  imder  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT)  1994,  the  Agreement  on 
Agriculture,  and  the  Agreement  on 
Import  Licensing  Procedures.  The  USTR 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
this  dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  by  July  15, 1999,  to  be 
assured  of  timely  consideration  by  the 
USTR  in  preparing  its  first  written 
submission  to  the  panel. 
ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKinzy,  Litigation 
Assistant,  Office  of  Monitcwing  and 
Enforcement,  Room  122,  Attn:  Korea 
Beef  Dispute,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  Lyons,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  (202)  395-7305  or 
Mary  Latimer,  Director  for  Korea,  (202) 
395-6813. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1)),  the  USTR  is  providing 
notice  that  on  April  15, 1999,  the  United 
States  requested  the  establishment  of  a 
WTO  dispute  settlement  panel  to 
examine  whether  Korea's  discriminatory 
retail  distribution  requirements  for 
imported  beef,  an  additional  charge  not 
provided  for  in  Korea's  Schedule  of 
concessions,  domestic  support 
payments  which  exceed  Korea's 
reduction  commitments,  and  other 
restrictions  on  market  access  for 
imported  beef  are  inconsistent  with  the 
WTO  obligations  of  Korea.  The  WTO 
Dispute  Settlement  Body  ("DSB  ") 
considered  the  United  States'  first 
request  for  the  establishment  of  a  panel 
on  April  28, 1999,  and  the  United  States 
will  present  its  second  request  at  a 


meeting  of  the  DSB  on  May  26, 1999.  A 
panel  will  be  established  at  that  time 
unless  the  DSB  decides  by  consensus 
not  to  establish  a  panel. 

Major  Issues  Raised  by  the  EC  and 
Legal  Basis  of  the  Complaint 

The  USTR  believes  that  these 
measiires  are  inconsistent  with  the 
obligations  of  Korea  under  several 
provisions  of  the  WTO  Agreem«its, 
including  Articles  H,  ID,  X,  XI,  and  XVII 
of  the  GATT  1994,  Articles  3, 4,  6  and 
7  of  the  Agreement  on  Agriculture, 
Articles  1  and  3  of  the  Agreement  on 
Import  Licensing  Procedures. 

Public  Comment:  Requirements  for 
Subaiissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  custcnnarily 
be  released  to  the  public  by  the 
commentator.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTTAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  the  USTR  to  be 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2155(g)(2)).  If  the  submitting 
persons  believes  that  information  or 
advice  may  qualify  as  such,  the 
submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  maik  the  material  as 
"SUBMriTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  the  USTR 
will  maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington.  D.C.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  the  USTR  from 
the  public  with  respect  to  the 
proceeding;  the  U.S.  submissions  to  the 
panel  in  the  proceeding,  the 
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submissions,  or  non-confidential 
summaries  of  submissions,  to  tbe  panel 
received  from  other  parties  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
pubUc  file  (Docket  WTO/DS-161, 
Korea — Measures  Affiscting  Imports  of 
Fresh,  Chilled,  and  Frozen  Beef  Dispute) 
may  be  made  by  calling  Brenda  Webb, 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 

(FR  Doc.  9»-12906  Filed  5-20-99;  8:45  am] 

MUJNO  CODE  3190-01-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Key  West  International 
Airport.  Key  West.  FL 

AGENCY:  Federal  Aviation    • 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Monroe  Coimty, 
Florida  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  November  9, 1998,  the 
FAA  determined  that  the  revised  noise 
exposure  maps  submitted  by  Monroe 
County,  Florida  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  May  7, 1999,  the 
Administrator  approved  the  Key  West 
International  Airport  noise 
compatibility  program.  Six  (6)  of  the 
eight  (8)  proposed  program  measures 
were  fully  approved.  Two  (2)  measures 
were  disapproved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Key  West 
International  Airport  noise 
compatibility  program  is  May  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822,  (407)  812-6331, 
Extension  29.  Documents  reflecting  this 


FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPl£MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Key  West 
International  Airport,  effective  May  7, 
1999.  Under  section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
revised  noise  exposure  maps.  The  Act 
requires  such  programs  to  be  developed 
in  consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  no  substitute  its 
judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
reconunendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations:        * 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonable 
consistent  with  achieving  the  goals  of  ■ 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measm-es  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  others  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 


compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measiu«s  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

Moiut)e  County,  Florida  submitted  to 
the  FAA  on  October  26, 1998,  updated 
noise  exposure  maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
conducted  fit)m  October  1, 1996  through 
October  25,  1998.  The  Key  West 
International  Airport  revised  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  November  9, 
1998.  Notice  of  this  determination  was 
published  in  the  Federal  Register. 

The  Key  West  Intemation^  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  2003.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
November  9, 1998,  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
eight  (8)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administration 
effective  May  7, 1999. 

Outright  approval  was  granted  for  six 
(6)  of  the  specific  program  measures. 
Two  (2)  measures  were  disapproved. 
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The  approval  action  was  for  the 
following  program  controls: 


Noise  abatement 
measure 


Jescription 


NCP  pages 


Operational  Maaauraa 


.  Conduct  a  Part 
161  analysis  of  an 
access  restriction 
prohibiting  the  op- 
eration of  non- 
Stage  3  jet  aircraft 
weighing  less  tfian 
75,000  pounds  at 
the  airport. 


2.  Conduct  an  FAR 
part  161  analysis 
to  further  study  an 
access  restriction 
prohibiting  aircraft 
from  operating  at 
the  airport  between 
the  hours  of  mid- 
night and  6:00  a.m. 


An  FAR  part  161  analysis  is  recommended  to  further  study  an  access  restriction  prohibiting  the  op- 
eration of  non-State  3  private/corporate  jet  aircraft  weighing  less  than  75,000  pounds  maximum 
gross  weight  at  Key  West  International  Airport  to  reduce  existing  noncompatible  land  uses  and 
impacted  populations.  The  access  restriction  to  be  studied  includes  a  transition  program  that 
would  Initially  prohibit  such  aircraft  operations  between  the  hours  of  9  p.m.  and  7  a.m.  Two 
years  later,  all  such  operations  would  be  prohibited  from  operating  at  the  airport.  This  access  re- 
striction is  not  being  recommended  as  an  operational  noise  abatement  measure  at  this  time.  The 
access  restriction  is  recommended  for  further  study,  a  Part  161  analysis,  and  integration  Into  a 
part  150  update. 

FAA  Action:  Disapproved  for  purpose  of  part  150.  With  full  implementation  of  the  land  use  meas- 
ures in  this  NCP,  the  airport  operator  an  accomplish  100  percent  compatible  land  uses  within 
tt>e  DNL  65dB  contour.  The  proposal  to  perform  a  FAR  part  161  study  Is  not  considered  to  be 
an  eligible  noise  project  under  part  150  because  It  does  not  meet  criteria  described  in  FAA's  pol- 
icy statement  Issued  In  the  Federal  Register  on  September  16,  1996.  More  specifically,  part 
161  proposed  study  does  not  met  Part  150  approval  criteria  of  reducing  noncompatible  land 
uses  beyond  achievements  gained  by  tt>e  nonrestrictive  measures  that  are  approved  in  this 
NCP.  This  disapproval  of  purposes  of  part  150  does  not  preclude  the  airport  operator  from  pur- 
suing a  part  161  analysis  outside  the  scope  of  the  part  150  process. 

An  FAR  part  161  analysis  Is  recommended  to  further  study  an  access  restriction  prohibiting  aircraft 
from  operating  at  Key/West  International  Airport  between  the  hours  of  midnight  and  6  a.m.  to  re- 
duce neighbortiood  disturtiance  during  these  hours.  This  access  restriction  is  not  being  rec- 
ommerxJed  as  an  operational  noise  abatement  measure  at  this  time.  The  access  restriction  is 
recommended  for  further  study,  a  part  161  analysis,  and  integration  into  a  part  150  update. 


FAA  Action:  Disapproved  for  purposes  of  part  150.  With  full  implementation  of  the  land  use  meas- 
ures in  this  NCP,  the  airport  operator  can  accomplish  100  percent  compatible  land  uses  within 
the  DNL  65dB  contour.  The  proposal  to  perform  a  FAR  part  161  study  is  not  considered  to  be 
an  eligible  noise  project  under  part  150  because  it  does  not  meet  criteria  described  in  FAA's  pol- 
icy statement  issued  in  the  Federal  Recmster  on  September  16,  1996.  More  specifically,  the 
part  161  proposes  study  does  not  meet  part  150  approval  criteria  of  reducing  noncompatible 
land  uses  beyond  achievements  gained  by  ttie  nonrestrictive  measures  ttiat  are  approved  in  this 
r^P.  This  disapproval  for  purposes  of  part  150  does  not  preclude  the  airport  operator  from  pur- 
suing a  part  161  analysis  outside  the  scope  of  the  part  150  process. 


Pgs.  6-5  to  6-7,  8- 
1  and  8-6;  Ta- 
bles 6.2  and  8.1; 
and  supple- 
mental informa- 
tion dated  02/09/ 
99. 


Pgs.  6-10  to  6-12, 
8-12  and  8-6; 
Tat)les  6.2  and 
8.1;  and  supple- 
mental informa- 
tion dated  02/09/ 
99. 


Land  Uaa  Maaaurai 


3.  Provide  l^oise  In- 
sulation in  Ex- 
change for  Aviation 
Easements. 


4.  Purchase  Homes, 
Provide  Noise  In- 
sulation, ttien  Re- 
sell with  i 
merits. 


A  program  for  noise  insulation  of  existing  noncompatit>le  structures  is  recommended  for  non- 
compatible  single-family  dwellings  (and  multi-family  dwellings  of  four  units  or  less)  wittiin  the 
DNL  65+dB  contour  of  the  Year  2003  Future  Condition  Noise  Exposure  Map,  With  Program  Im- 
plementation, in  exchange  for  an  avigation  easement.  Priority  should  be  given  first  to  home- 
owners located  within  the  DM  70dB  contour,  and  finally  the  homeowners  located  within  the  DNL 
75  dS  contour,  then  to  homeowners  located  within  the  DNL  65  dS  contour.  The  avigation  ease- 
ment will  remain  valid  until  noise  levels  exceed  those  projected  for  the  year  2003  Future  Condi- 
tion Noise  Exposure  Map,  Without  Program  Implementation.  Eligible  homeowners  will  be  given 
ttie  option  of  participatir)g  in  eittier  this  program  or  the  purchase  program  in  Measure  4  below.  If 
funding  is  not  adequate  to  implement  both  programs  simultaneously  this  program  will  be  offered 
first. 

A  program  for  noise  insulation  of  noncompatible  structures  is  also  recommended  for  Key  West 
High  School.  At  the  time  when  the  high  school  is  being  renovated,  measures  to  achieve  a  Noise 
Level  Reduction  (NRL)  of  30  dS  should  be  incorporated  into  ttie  design  and  constmction  of  all 
classrooms,  libraries,  offtoes,  and  ottier  rooms  for  which  nose  insulation  is  specifically  justified 
because  of  the  sut>stantial  and  disruptive  effect  of  aircraft  noise. 

FAA  Action:  Approved. 

A  program  to  purchase  existing  homes,  provide  noise  insulation,  then  resell  the  homes  with 
avigation  easements  is  recommended  for  noncompatible  single-family  dwellings  (and  multi-family 
dwellings  of  four  units  or  less)  within  the  DNL  65+dB  contour  of  the  Year  2003  Future  Condition 
Noise  Exposure  Map,  With  Program  Implementation.  Priority  should  be  given  first  to  home- 
owners located  within  ttie  DNL  75  dB  contour,  tt>en  to  homeowners  located  within  ttie  DNL  70 
dB  contour,  and  finally  to  homeowners  located  within  the  DNL  65  dB  contour.  Ttie  avigation 
easement  will  remain  valid  until  noise  levels  exceed  those  projected  for  the  year  2003  Future 
Condition  Noise  Exposure  Map,  Without  Program  Implementation.  Eligible  homeowners  will  be 
given  ttie  option  of  participating  In  either  this  program  or  the  noise  Insulation  program  in  Meas- 
ure 3  above.  If  funding  is  not  adequate  to  implement  both  progranns  simultaneously,  Measure  3 
will  be  offered  first. 

FAA  Action:  Approved. 


Pgs  7-10  to  7-13, 
8-2,  8-3  and  8- 
6;  Tables  7-2  ad 
8-1 ;  Figures  5.2, 
6.3  and  8.1;  /Vp- 
pendices  Aand 
B;  and  supple- 
mental informa- 
tion dated  02/09/ 
99. 


(Pgs.  7-8  to  7-10, 
8-3,  8r-4and8- 
6;  Tables  72  and 
8.1;  Figures  5.2, 
6.3  and  8.1;  Ap- 
pendices A  and 
B;  and  supple- 
mental informa- 
tion dated  02/09/ 
99). 
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^k>ise  abatement 
measure 


Description 


NCP  pages 


5.  Update  Noise 
Contours  Annually. 


6.  Rezone  Vacant 
Parcels. 


7.  Acquire  Vacant 
Parcel. 


8.  Establish  Compat- 
ible Land  Use  Zon- 
ing. 


In  order  to  monitor  compliance  witti  the  avigation  easement  noise  level  limit  in  measures  3  and  4 
atx>ve,  it  is  recommended  that  the  County  of  Monroe  update  the  Key  West  International  Airport 
rK>ise  contours  annually  for  comparison  with  the  Year  2003  Future  Condition  Noise  Exposure 
Map,  Without  Program  Implementation. 

FAA  Action:  Apptxived. 

It  is  recommended  that  the  County  of  Monroe  direct  a  written  request  to  the  City  of  Key  West  to 
rezor>e  two  vacant  parcels  to  prevent  noncompatible  development.  One  parcel  on  the  southwest 
comer  of  Flagler  Avenue  and  11th  Street  (Parcel  ID  #  65100.000000)  would  be  rezoned  from 
single  family  residential  development  (SF)  to  an  airport  noise  compatible  land  use  zoning  such 
as  limited  commercial  (LC).  Another  parcel  on  South  Roosevelt  Boulevard  (Parcel  ID  # 
65090.000100)  would  be  rezoned  from  coastal  low  density  residential  (LDR-C)  to  an  airport 
noise  and  public  safety  compatible  land  use  zoning  such  as  limited  commercial  (LC)  Pgs  7-15, 
7-16  and  8-4;  Tables  7.2  and  8.1 ;  and  Figure  8.2.. 

FAA  Action:  Approved. 

It  is  recommended  that  the  vacant  parcel  on  the  southwest  comer  of  Flagler  Avenue  and  11th 
Street  (Parcel  ID  #65100.000000)  be  acquired  to  prevent  noncompatible  development  if  ttie  City 
of  Key  West  does  not  rezone  the  parcel  to  an  airport  noise  compatible  land  use  zoning. 

FAA  Action:  Approved  under  14  CFR  part  150  with  respect  to  the  described  vacant  land  within  the 
DNL  65  db  contour  where  it  can  be  demonstrated  fftat  the  property  is  in  immirwnt  danger  of 
being  developed  noncompatibly  and  local  controls  are  insufficient  to  prevent  ttiat  development. 
Mitigation  with  respect  to  new  noncompatible  development  tfiat  is  allowed  to  occur  on  this  prop- 
erty is  outside  the  parameters  of  this  part  150  approval.  However,  the  FAA  would  encourage 
local  government  to  exercise  its  prerogative  to  change  the  zoning  to  a  compatible  use  prior  to 
development. 

Establishment  of  airport  noise  compatible  land  use  zoning  and  public  safety  compatible  land  use 
zoning  is  recommended,  as  required  by  Florida  Statutes  Chapters  163  and  333.  The  County  of 
Monroe  will  seek  the  cooperation  of  the  City  of  Key  West  to  establish  airport  noise  compatible 
land  use  zoning  and  public  safety  compliance  land  use  zoning. 

FAA  Action:  Approved. 


Pgs  7-9,  7-10,  7- 
13,  &-4and8-6; 
Tables  7.2  and 
8.1;  and  Figure 
5.2. 


Pgs7-15,  7-16,  8- 
5  and  8-6;  Ta- 
bles 7.2  and  8.1; 
and  Figure  8.2. 


Pgs  7-16  to  7-18 
and  8-5;  Tales 
7.2  and  8.1;  and 
Figure  8.3. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  May  7, 1999. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  office  of  Monroe  County, 
Florida. 

Issued  in  Orlando,  Florida,  on  May  10, 
1999. 

John  W.  Reynolds,  Jr., 
Assistant  Mana^r,  Orlando  Airports  District 
Office. 
[PR  Doc.  99-12952  Filed  5-20-99;  8:45  am) 

BIUJNO  CODE  4910-19-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[Docket  No.  FHWA-99-5660] 

Notice  of  Request  for  Reinstatement  of 
an  Expired  information  Collection: 
Nationwide  Personal  Transportation 
Survey 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  its  clearance  of  an  expired 
information  collection  identified  below 
imder  Supplementary  Information.  The 
Nationwide  Personal  Transportation 
Survey  (NPTS)  is  conducted 
periodically  on  behalf  of  the  Department 
of  Transportation  (DOT)  to  obtain 
information  on  the  travel  patterns  of  the 
American  public  and  how  travel  is 
changing  over  time. 

DATES:  Comments  must  be  submitted  on 
or  before  July  20,  1999. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
nimiber  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PI^-401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Liss,  (202)  366-5060,  Office  of 


Highway  Policy  Information,  Federal 
Highway  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  9:15  a.m.  to  5:45 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nationwide  Personal 
Transportation  Survey  (NPTS). 

OMB  Number:  2125-0545. 

Bacicground:  Title  49,  U.S.C.  Sec.  301, 
authorizes  the  DOT  to  collect  statistical 
information  relevant  to  domestic 
transportation.  Title  23,  U.S.C.  Sec.  307 
authorizes  the  DOT  to  engage  in  studies 
to  collect  data  for  planning  future 
highway  programs.  The  data  from  this 
siu^ey  is  used  to  analyze  the  amount 
and  nature  of  personal  travel  on  all 
modes  by  the  American  public.  The 
information  in  the  survey  is  used  by 
FHWA  and  other  DOT  administrations 
to  evaluate  travel  in  terms  of  the 
mobility  of  various  subgroups;  the  safety 
of  vehicle  drivers  and  passengers  and 
pedestrians;  the  role  of  travel  in 
economic  productivity;  and  maintaining 
our  mobility  while  protecting  the 
human  and  natural  environment.  Many 
changes  in  travel  and  the  related  social 
patterns,  such  as  the  aging  of  the  baby 
boomers,  require  that  the  DOT  update 
the  personal  travel  data  on  a  periodic 
basis.  Changes  in  household 
composition,  the  role  of  women,  the 
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location  of  residences  and  workplaces, 
and  unique  travel  issues  of  the  elderly 
are  reflected  in  changes  in  local  and 
long-distance  travel.  In  conducting  the 
survey,  the  interviewers  will  use 
computer-assisted  telephone 
interviewing  (CATI)  to  reduce  survey 
length  and  minimize  recording  errors. 
The  FHWA  and  its  survey  contractors 
will  ensiire  that  personal  identifying 
information  is  not  included  in  the  final 
data  and  that  the  survey  results  will  be 
used  for  statistical  purposes  only.  This 
sittvey  will  be  coordinated  with  the 
American  Travel  Survey  (ATS), 
conducted  by  the  Biueau  of 
Transportation  Statistics,  which  collects 
data  on  longer  trips  of  approximately  50 
miles  or  more  over  a  one-month  period. 
The  data  collected  in  the  NPTS  and  the 
ATS  will  allow  transportation 
professioncds  at  the  Federal,  state  and 
metropolitan  levels  to  make  informed 
decisions  about  policies  and  plans. 

Respondents:  The  household  is  the 
unit  of  observation,  and  approximately 
25,000  households  will  complete  the 
survey.  Participation  in  the  survey  is 
volimtary.  The  survey  households  will 
be  selected  randomly  by  phone  number. 
On  the  first  call,  certain  basic 
information  about  the  household  is 
collected.  During  this  initial  contact,  a 
specific  date  is  assigned  and  travel 
diaries  are  sent  for  each  household 
member  to  record  a  few  items  of 
information  for  every  trip  they  take  on 
that  date.  The  day  after  Ae  specified 
date,  the  second  contact  is  made  with 
the  household  to  collect  information 
recorded  in  their  travel  diaries.  For 
children,  an  adult  household  member 
will  be  asked  to  report  their  travel.  The 
household  will  be  asked  to  provide  the 
odometer  reading  of  each  household 
vehicle  at  the  time  of  the  interview.  A 
third  contact,  about  two  months  later, 
will  be  made  to  collect  another 
odometer  reading  on  each  household 
vehicle. 

Estimated  Average  Burden  Per 
Response:  The  estimated  burden  per 
household  averages  70  minutes,  which 
includes  interviewing  an  average  of  2.6 
persons  per  household.  The  b\irden  per 
person  averages  20  minutes  for  the 
interview  and  another  7  minutes  for 
keeping  the  diary  and  writing  the 
odometer  readings. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  biuden  hours  is 
29,250. 

Frequency:  The  siuvey  has  been 
conducted  by  the  DOT  periodically 
since  1969.  At  the  time  of  the  most 
recent  survey  in  1995,  it  was  decided 
that  the  survey  would  be  conducted 
again  in  the  year  2000.  The  NPTS  2000 
will  be  conducted  after  Jime  2000  so  as 


not  to  interfere  with  the  scheduled 
Decennial  Census. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  The  necessity  and  utifity  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB's 
clearance  of  this  information  collection. 

Electronic  Availability:  An  electronic 
copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  WWW  site  at  http:// 
www.access.gpo.gov/su docs. 

Authority:  23  U.S.C.  307;  49  CFR  1.48. 
Issued  on:  May  14,  1999. 
Nfichael ).  Vecchietti, 

Director,  Office  of  Information  and 
Management  Services. 

(FR  Doc.  99-12823  Filed  5-20-99;  8:45  am] 

BILLING  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33724] 

CSX  Transportation,  Inc.— Traclcage 
Rights  Exemption— Consolidated  Rail 
Corp. 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT),  over  main  line  trackage  of 
Conrail  between  the  connection  of  the 
parties  at  Town  Tower,  Hagerstown, 
MD,  at  or  near  milepost  CR-73.7  to  the 
Coiurail  connection  at  CP  Ship,  at  or 
near  milepost  CR-40.1,  including 
necessary  head  and  tail  room,  and 
thence  to  the  connection  point  between 
the  parties  at  Lurgan,  PA,  at  or  near 
milepost  CR-42.2.  These  trackage  rights 
include  the  right  for  CSXT  to  enter  or 
exit  the  trackage  at  the  connection  of  the 
parties  at  Chambers  5  Industrial  Park, 
Chambersbiug,  PA,  at  or  near  milepost 
CR-53.0,  including  sufficient  operating 
head  room  for  CSXT  trains  to  access  the 
Industrial  Park.  The  total  distance  of  the 
trackage  rights  is  35.7  miles  in 


Washington  County,  MD,  and  Franklin 
County,  PA.' 

The  piupose  of  the  trackage  rights  is 
to  allow  CSXT  to  reroute  all  traffic 
currently  moving  over  its  own  line 
through  downtown  Chambersburg  and, 
therefore,  eliminate  a  niunber  of  at- 
grade  crossings  and  improve  safety  in 
Chambersburg.  2  However,  before  Uiese 
trackage  rights  can  be  implemented  by 
CSXT,  Conrail  must  make  over  $8 
million  in  rail  and  signal  improvements 
on  its  line  that  will  allow  for  faster  and 
more  efficient  operations.  Accordingly, 
consununation  will  not  occur  until 
these  improvements  are  made.  The 
earhest  the  transaction  could  have  been 
consununated  was  May  10, 1999,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed.) 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Ri^ts—BN, 
354  I.C.C.  605  (1973),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33724,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 


■  The  line  in  question  will  be  allocated  to 
Pennsylvania  Lines.  LLC,  and  operated  by  Norfolk 
Southern  Railway  Company  (NSR)  upon  the 
division  of  Conrail 's  assets  between  CSXT  and  NSR 
pursuant  to  CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern  Corporation 
and  Norfolk  Southern  Railway  Company — Control 
and  Operating  Leases/Agreements— Conrail,  Inc. 
and  Ojnsolidated  Fail  Corporation,  STB  Finance 
Docket  No.  33388  (STB  served  July  23.  1998). 
Accordingly,  NSR  has  participated  in  the 
negotiations  for  these  trackage  rights  and  has  agreed 
to  its  terms. 

^  This  proceeding  is  related  to  CSX 
Transportation.  Inc. — Abandonment  Exemption — in 
Franklin  County,  PA.  STB  Docket  No.  AB-55  (Sub- 
No.  568X)  (STB  served  Mar.  9, 1999),  in  which  the 
Board  exempted  under  49  U.S.C.  10502  from  prior 
approval  requirements  of  49  U.S.C  10903  the 
abandonment  by  CSXT  of  its  rail  line  between  4th 
Street  and  Commerce  Street  in  Chambersbuig, 
subject  to  public  use,  trail  use,  and  standard 
employee  protective  conditions.  Subsequent  to  the 
March  9  decision,  an  ofier  of  financial  assistance 
was  filed  by  Frederick  A.  Fox,  Kaye  A.  Fox, 
Frederick  Armstrong  Fox  and  Karla  M.  F.ix  (the 
offerors).  CSXT  has  agreed  to  sell  the  line  oetween 
Main  Street  and  South  Street  to  the  offerors  once 
the  trackage  rights  involved  in  this  proceeding  have 
been  implemented.  By  decision  served  May  7,  1999, 
the  acquisition  was  authorized. 
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pleading  must  be  served  on  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc.. 
500  Water  Street  QlSO),  Jacksonville,  FL 
32202. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  14, 1999. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary.  ' 

(FR  Doc.  99-12872  Filed  &-20-99;  8:45  am] 

BILUNG  CODE  4915-0IM> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  574X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemptiorv- In  Harlan 
County,  KY 

CSX  Transportation,  Inc.  (CSXT}  has 
filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  1.05-mile  line  of  its 
railroad  between  milepost  OYC-250.40 
at  Evarts  and  milepost  OYC-251.45  at 
Woods,  in  Harlan  Coimty,  KY.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  40828. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-yeaj  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
( 1 979) .  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 


effective  on  June  20, 1999,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  1, 1999.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
Jime  10, 1999,  with:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger, 
Senior  Coimsel,  CSX  Transportation, 
Inc.,  500  Water  Street  J150,  Jacksonville, 
FL  32202.  ff  the  verified  notice  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  May  26,  1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  'Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consiimmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  May  21,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  14, 1999. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 


By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-12782  Filed  5-20-99;  8:45  am] 

BILUNG  COOE  4815-00-P 

DEPARTIMENT  OF  TRANSPORTATION 
Bureau  of  Transportation  Statistics 

[Docket  No.  BTS-99-5696] 

Request  for  Reinstatement  of  an 
Expired  information  Collection: 
American  Travel  Survey 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  American  Travel  Survey 
(ATS)  provides  information  on  the 
travel  patterns  of  the  American  public 
and  how  travel  is  changing  over  time.  In 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  BTS 
intends  to  request  clearance  from  the 
Office  of  Management  Budget  (OMB)  for 
this  information  collection. 
DATES:  Comments  must  be  submitted  by 
July  20, 1999. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  docimient  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets. 
Room  PL-401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  E.T., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Heather  Contrino,  MacroSys  Research 
and  Technology  for  the  Bureau  of 
Transportation  Statistics,  phone:  (202) 
366-6584.  fax:  (202)  366-3640, 
heather.contrino@bts.gov,  Office  of 
Statistical  Programs  and  Services, 
Bureau  of  Transportation  Statistics,  400 
7th  Street,  SW.,  Washington,  DC  20590- 
0001. 
SUPPLEMENTARY  INFORMATION: 

Title:  American  Travel  Survey  (ATS). 

OMB  Number:  2139-New. 

Needs  and  Uses:  Under  49  U.S.C.  Ill, 
BTS  is  authorized  to  and  responsible  for 
collecting  data  related  to  the 
performance  of  the  nation's 
transportation  systems.  The  American 
Travel  Survey  provides  data  on  the 
interregional  flows  of  passenger  travel. 
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Similar  data  is  collected  by  the  Travel 
Industry  Association  (TIA),  however  the 
information  is  proprietary,  is  focused  on 
the  travel  and  tourism  industry,  and 
excludes  data  on  shorter  distance  trips. 
BTS  and  DOT  will  use  the  information 
to  analyze  the  volumes  and  patterns  of 
travel,  the  safety  risks  associated  with 
travel,  the  role  of  travel  in  economic 
productivity,  and  the  accessibility  of 
transportation  services.  The  data  are 
also  used  in  a  number  of  ways  by  other 
Federal  agencies.  State  and  local 
governments,  transportation-related 
associations,  private  businesses,  and 
consvuners  to  better  imderstand  the 
amoimt  and  nature  of  personal  travel  by 
the  American  public. 

Because  travel  patterns  change  over 
time,  BTS  must  update  its  information 
periodically.  For  instance,  the  aging  of 
the  baby  boomers,  changes  in  household 
composition,  and  changes  in  the  roles  of 
women  will  likely  affect  long-distance 
travel  patterns.  Therefore,  BTS  plans  to 
conduct  this  survey  every  five  years. 
The  first  was  conducted  in  1995  by  the 
U.S.  Census  Biu-eau  under  a  contract 
with  BTS  and  was  approved  under  0MB 
number  0607-0792. 

This  survey  will  be  coordinated  with 
the  Nationwide  Personal  Travel  Siuvey 
(NPTS)  conducted  by  DOT's  Federal 
Highway  Administration.  The  NPTS 
coUects  detailed  data  on  all  trips,  but 
since  it  includes  a  one-day  travel  period 
its  focus  is  on  daily  local  travel.  In 
contrast,  the  focus  of  the  ATS  is  on 
longer  distance  travel  with  an  expected 
travel  period  ranging  from  four  to  six 
weeks.  Together,  the  surveys  will 
provide  a  comprehensive  pictuj«  of 
travel,  allowing  transportation 
professionals  to  make  more  informed 
decisions. 

In  conducting  the  survey,  the 
interviewers  would  use  computer- 
assisted  telephone  interviewing  (CATI) 
to  reduce  survey  length  and  minimize 
recording  errors.  The  information 
obtained  fiom  households  will  only  be 
used  for  statistical  purposes  and  will 
not  be  disclosed  or  used  in  identifiable 
form  for  any  other  purposes. 

Respondents:  Approximately  26,000 
households,  selected  randomly  by 
phone  nimiber,  will  complete  the 
sxuvey.  Their  participation  is  volimtary. 
On  the  first  call,  BTS  will  collect  basic 


information  about  the  household.  The 
household  will  be  given  a  specific 
reporting  period  and  household 
members  will  receive  calendars  and 
instructions.  Each  household  member 
will  be  asked  to  record  all  trips  over  50 
miles  taken  during  the  reporting  period. 
The  day  after  the  end  of  the  reporting 
period,  BTS  will  contact  the  household 
to  collect  information  on  their  trips 
made  over  the  past  two  to  six  weeks.  For 
children,  an  adult  household  member 
will  be  asked  to  report  their  travel.  In 
the  pretest,  2,000  households  will  be 
interviewed  and  appropriate  reporting 
periods  and  improved  methods  for 
reducing  burden  will  be  evaluated.  A 
total  of  two  interviews  will  take  place  in 
both  the  pretest  and  the  foil  siuvey.  In 
the  first  interview  (household 
interview),  information  about  the 
household  will  be  obtained  from  one 
member  of  the  household.  In  the  second 
interview  {trip  retrieval  interview), 
information  on  trips  taken  during  the 
reporting  period  will  be  obtained  from 
all  household  members. 

Estimated  Average  Burden  per 
Response:  The  estimated  average  time 
per  person  to  complete  theJiousehold 
interview  is  9  minutes  per  household 
and  it  is  estimated  that  the  biu-den  for 
the  trip  retrieval  interview  is  8  minutes 
per  person.  One  member  of  each 
household  will  participate  in  both 
interviews  for  a  total  of  17  minutes.  The 
remaining  household  members  will 
participate  in  the  trip  retrieval  interview 
of  8  minutes  per  person. 

Estimated  Total  Annual  Burden: 
Including  screener  attempts,  partially 
completed  interviews,  and  trip 
recording  burden,  the  estimated  total 
burden  for  the  pretest  is  2,516  hours,  32, 
712  hours  for  the  full  survey,  and  1,640 
hours  for  the  non-response  follow  up 
survey.  This  assumes  an  average  of  2.6 
persons  per  household  and  equates  to  a 
total  annual  burden  of  36,868  hours. 

Public  Comments  Invited:  BTS 
requests  comments  regarding  any  aspect 
of  this  information  collection, 
including,  but  not  limited  to:  (1)  The 
necessity  and  utility  of  the  information 
collection  for  the  proper  performance  of 
the  functions  of  the  Bureau  of 
Transportation  Statistics;  (2)  the 
accuracy  of  the  estimated  burden;  (3) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  collected  information;  and 
(4)  ways  to  minimize  the  collection 
biutlen  without  reducing  the  quality  of 
the  collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  OMB's  clearance  of  this 
information  collection. 

Electronic  Availability:  An  electronic 
copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  web  site  at  http:// 

www.access.gpo.gov/su docs. 

Susan  Lapham, 

Acting  Associate  Director  for  Statistical 

Progfams  and  Services 

(FR  Doc.  99-12822  Filed  5-20-99;  8:45  am] 

BHJJNG  C006  4910-FE-f> 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-8:  OTS  No.  3862] 

Florida  Parishes  Banlc,  Hammond,  LA\ 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  May  13, 
1999,  the  Director,  Office  of 
Examination  and  Supervision,  Office  of 
Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Florida 
Parishes  Bank,  Hammond,  Louisiana,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW. 
Washington,  DC  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039-2010. 

Dated:  May  18, 1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
(FR  Doc.  99-12946  Filed  5-20-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPAFtTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  99041 6098-909»-01] 

RIN  0694-AB67 

Implemantation  of  ttie  Chemical 
Weapons  Convention;  Revisions  to  the 
Export  Administration  Regulations 

Conection 

In  rule  document  99-12281, 
beginning  on  page  27138  in  the  issue  of 
Tuesday,  May  18, 1999,  make  the 
following  corrections: 

1.  On  page  27148,  in  the  first  coliunn, 
under  the  heading  License  Exceptions, 
in  the  paragraph  designated  Related 
Controls:,  the  fourth  and  fifth  lines, 
beginning  "a.7."  and  "a.8."  respectively, 
should  be  removed  from  column  one 
and  inserted  into  column  two,  imder  the 
paragraph  designation  Items:,  after  the 
eighth  line. 

2.  On  page  27150,  in  the  table,  in  the 
first  entry,  in  the  first  and  third  lines, 


"SW"  should  read  "CW";  and  in  the 

second  line,  "§472.18"  should  read 

"§742.18". 

[FR  Doc.  C9-12281  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  1S06-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Semiannual  Agenda  of  Federal 
Regulatory  and  Dereguiatory  Actions 

Unified  Agenda  doomient  99-7567, 
pages  21196-21301,  in  the  issue  of  April 
26,  1999,  is  corrected  by  issuing  a 
separately  published  supplement 
distributed  with  the  May  21, 1999  issue 
of  the  Federal  Register.  The  supplement 
corrects,  republishes  and  replaces  in  full 
pages  21196-21301,  which  were 
originally  published  as  part  VIII  of  the 
April  26, 1999  issue  of  the  Federal 
Register. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  92F-0285] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

Correction 

In  rule  docimient  99-12394, 
beginning  on  page  26842,  in  the  issue  of 


Tuesday,  May  18, 1999,  make  the 
following  correction: 

On  page  26843,  in  the  first  column, 
under  the  heading,  SUPPLEMENTARY 
INFORMATION,  in  the  fifth  line 
"FMY"  should  read  "PAP". 
[FR  Doc.  C9-12394  Filed  5-20-99;  8:45  am] 

BILUNG  CODE  1S06-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-11-AD;  Amendment  39- 
11113;  AD  99-08-07] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  (MDHS) 
Model  369E,  369FF,  SOON,  and  600N 
Helicopters 

Correction 

Document  99-8408  was  inadvertently 
published  in  the  Proposed  Rules  section 
of  Tuesday,  April  8, 1999,  beginning  on 
page  16656.  It  should  have  appeared  in 
the  Rules  and  Regulations  section. 
[FR  Doc.  99-8408  Filed  5-20-99;  8:45  am] 

BILUNO  CODE  1S06-01-D 


Friday 

May  21,  1999 


Part  II 


Department  of 
Justice 

Immigration  and  Naturalization  Service 

^ —  >         ■ 

8  CFR  Part  103,  et  al. 
Suspension  off  Deportation  and  Special 
Rule  Cancellation  of  Removal  for  Certain 
Nationals  of  Guatemala,  El  Salvador,  and 
Former  Soviet  Bloc  Countries;  Final  Rule 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parta  103, 208, 240, 246, 274a, 
299 

PNS  No.  1915-88;  AG  Order  No.  2224-89] 

RIN1115-AF14 

Suapanaion  of  Deportation  and  Special 
Rule  Cancellation  of  flemoval  for 
Certain  Natkmala  of  Guatemala,  El 
Salvador,  aitd  Former  Soviet  Bloc 
Countriea 

AGENCY:  Immigration  and  Naturalization 
Service  and  Executive  Office  for 
Immigration  Review,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  implements  section 
203  of  the  Nicaraguan  Adjustment  and 
Central  American  Relief  Act  (NACARA). 
It  amends  the  Department  of  Justice 
(Department)  regulations  by  offering 
certain  beneficiaries  of  section  203  of 
NACARA  who  currentiy  have  asylimi 
applications  pending  with  the 
Immigration  and  Naturalization  Service 
(Service),  and  their  qualified 
dependents,  the  option  of  applying  to 
the  Service  for  suspension  of 
deportation  or  cancellation  of  removal 
under  the  statutory  requirements  set 
forth  in  NACARA  ("special  rule 
cancellation  of  removal"). 

Described  in  very  general  terms,  both 
suspension  of  deportation  and  special 
rule  cancellation  of  removal  are  forms  of 
discretionary  relief  that,  if  granted, 
permit  an  individual  subject  to 
deportation  or  removal  to  remain  in  the 
United  States  as  a  lawful  permanent 
resident  alien.  Integrating  the  processing 
of  certain  appUcations  under  NACARA 
into  the  Service's  Asylum  Program  will 
provide  an  efficient  process  for 
considering  the  suspension  of 
deportation  and  special  rule 
cancellation  of  removal  applications  of 
most  of  the  approximately  240,000 
registered  class  members  of  the 
American  Baptist  Churches  v. 
Thomburgh  [ABQ  litigation  and  certain 
other  beneficiaries  of  NACARA  who 
have  asylum  applications  pending  with 
the  Service,  as  well  as  their  qualified 
family  members.  The  Immigration  Court 
will  retain  exclusive  jurisdiction  over 
most  suspension  of  deportation  and 
special  rule  cancellation  of  removal 
applications  submitted  by  NACARA 
beneficiaries  who  have  been  placed  in 
deportation  or  removal  proceedings. 

This  rule  also  codifies  the  relevant 
factors  and  standards  for  extreme 
hardship  identified  within  existing  case 


law,  incorporates  additional  extreme 
hardship  factors  relevant  to  battered 
spouses  and  children,  creates  a 
rebuttable  presumption  of  extreme 
hardship  for  NACARA-eligible  ABC 
class  members  who  submit  completed 
applications,  sets  forth  relevant 
eligibility  criteria,  creates  procedures  for 
adjudicating  suspension  of  deportation 
and  special  rule  cancellation  of  removal 
cases  before  the  Service,  and  provides 
for  the  referral  of  certain  cases  to  the 
Inunigration  Court. 

DATES:  Effective  date:  This  interim  rule 
is  effective  June  21, 1999. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  July  20, 
1999. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natiu^zation 
Service.  425  I  Sti^et,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1915-98  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Immigration  and 
Naturalization  Service:  Joanna  Ruppel, 
International  Affairs,  Department  of 
Justice,  Immigration  and  Naturalization 
Service,  425  I  Street  NW,  ULLICO  Bldg., 
tiurd  floor,  Washington,  DC  20536, 
telephone  number  (202)  305-2663.  For 
matters  relating  to  the  Executive  Office 
for  Immigration  Review:  Chuck  Adkins- 
Blanch,  Acting  General  Counsel, 
Executive  Office  for  Immigration 
Review,  Suite  2400.  5107  Leesburg  Pike, 
Falls  Church,  VA  22041,  telephone 
number  (703)  305-0470. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

What  Is  Section  203  of  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act? 

Section  203  of  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  enacted  as  title  n 
of  Pub.  L.  105-100  (111  Stat.  2160, 
2193)  (as  amended  by  the  Technical 
Corrections  to  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act,  Pub.  L.  105-139  (111  Stat. 
2644)),  permits  certain  Guatemalans, 
Salvadorans,  and  nationals  of  former 
Soviet  bloc  countries  to  apply  for 
suspension  of  deportation  or 
cancellation  of  removal  imder  special 
provisions  set  forth  in  that  section. 


How  Did  the  Service  Propose  To 
Implement  Provisions  of  Section  203  of 
NACARA? 

On  November  24, 1998,  the 
Department  of  Justice  published  a 
proposed  rule  to  implement  certain 
aspects  of  section  203  of  NACARA  in 
the  Federal  Register  at  63  FR  64895. 
The  proposed  rule  would  grant  asylum 
officers  jurisdiction  to  adjudicate  certain 
NACARA  cases,  create  a  new  NACARA 
application  form,  and  outline  the 
eligibility  criteria  for  obtaining  relief,  as 
well  as  the  process  for  submitting  an 
application  to  the  Service  and 
processing  procedures.  The  proposed 
rule  would  also  codify  the  factors  from 
relevant  case  law  generally  considered 
in  evaluating  extreme  hardship  claims. 
Comments  were  requested  from  the 
public  by  January  25, 1999. 

In  response  to  the  proposed  rule,  the 
Department  received  over  400 
comments  from  a  wide  range  of 
community  organizations,  legal  service 
providers,  advocacy  groups,  members  of 
Congress,  the  private  bar,  and 
individuals.  The  comments  offered 
suggestions  for  revising  and 
streamlining  the  adjudication  and 
application  process,  providing 
alternative  legal  interpretations  for 
certain  eligibility  issues,  and  advocating 
various  policy  interpretations  with 
regard  to  implementation  of  section  203 
of  NACARA.  The  vast  majority  of 
conunents,  however,  lurged  the 
Department  to  create  a  mandatory 
finding  of  extreme  hardship  for 
NACARA  beneficiaries,  particularly  for 
those  ABC  class  members  who  are 
eligible  for  relief  under  section  203  of 
NACARA. 

why  Is  the  Service  Issuing  an  Interim 
Rule  With  Requests  for  Comments? 

The  Department  has  reviewed  all  the 
comments  submitted  in  response  to  its 
proposed  nde  carefully  and,  in  deciding 
which  comments  to  incorporate,  has 
kept  in  mind  the  ameliorative  purposes 
of  NACARA.  Many  suggestions  fit)m  the 
public  have  been  incorporated, 
particularly  with  regard  to  streamlining 
the  application  form  and  clarifying 
certain  aspects  of  the  application  and 
adjudication  process.  With  respect  to 
alternative  legal  interpretations  of 
eligibility  requirements  and  other 
substantive  matters,  the  Department  has 
made  those  changes  that  comport  with 
the  Immigration  and  Nationality  Act 
(the  Act)  and  NACARA. 

Some  of  the  substantive  legal 
recommendations,  however,  exceed  the 
scope  of  the  law  and  coiUd  not  be 
included  in  the  interim  rule.  This  is 
particularly  true  with  regard  to  the 
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resolution  of  tiie  extreme  hardship 
issue.  As  will  be  explained  in  greater 
detail,  the  Department  has  determined 
that  it  would  be  inconsistent  with  both 
the  Act  and  NACARA  to  adopt  a 
conclusive  finding  of  extreme  hardship 
for  all  NACARA  applicants,  as  well  as 
for  the  more  limited  group  of  ABC  class 
members.  The  Department  has 
determined,  however,  that  a  more 
limited  approach  is  most  consistent 
with  the  requirement  that  suspension  of 
deportation  and  cancellation  of  removal 
cases  be  adjudicated  on  a  case-by-case 
basis.  This  rule,  therefore,  creates  a 
rebuttable  presiunption  of  extreme 
hardship  for  those  ABC  class  members 
who  are  eligible  to  apply  for  relief  under 
section  203  of  NACARA.  The 
presumption  will  not  apply  to  nationals 
from  the  former  Soviet  bloc  coimtries  or 
any  NACARA  dependents. 

Because  the  adoption  of  a  rebuttable 
presumption  represents  a  significant 
shift  from  the  proposed  rule,  the 
Department  has  determined  that  an 
additional  comment  period  is  needed. 
However,  due  to  the  substantial  number 
of  aliens  eligible  to  apply  for  relief 
under  section  203  of  NACARA,  the 
Department  finds  that  there  is  good 
cause  to  avoid  further  delay  in  allowing 
applications  by  issuing  this  regulation 
as  an  interim  rule.  5  U.S.C.  553. 

How  Are  the  Comments  to  the  Proposed 
Rule  Addressed  in  This  Interim  Rule? 

Given  the  large  nimiber  of  comments 
and  the  variety  of  issues  addressed,  the 
discussion  of  the  comments  is  divided 
into  the  general  categories  of 
jurisdiction,  initial  and  substantive 
eligibility  requirements,  application 
procedines,  adjudication  procedures, 
and  revisions  to  the  form  that  will 
generally  be  used  to  request  relief  imder 
section  203  of  NACARA,  Form  1-881, 
"Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal  (piusuant  to 
section  203  of  Public  Law  105-100    . 
(NACARA))."  Witiiin  each  category,  die 
discussion  contains  a  brief  siunmary  of 
relevant  comments,  the  Department's 
responses,  and  the  changes  made  to  the 
rule  or  form. 

Additionally,  this  interim  rule  at  8 
CFR  part  246  gives  asyliun  office 
directors  the  same  authority  currentiy 
accorded  district  directors  to  rescind  - 
adjustment  of  status  granted  to  an 
individual  by  an  asylum  officer  in  cases 
in  which  the  individual  is  later  foimd  to 
have  been  ineligible  for  adjustment  of 
status.  This  interim  rule  also  outiines 
certain  conditions  and  consequences  of 
filing  an  application  for  NACARA  relief 
at  8  CFR  240.63(d). 


n.  Discussion  of  Comments 
Jurisdiction 

Jurisdiction  Over  NACARA  Applications 

Several  commenters  requested  that 
the  Service  be  given  initial  jurisdiction 
over  all  applications  for  suspension  of 
deportation  and  special  rule 
cancellation  of  removal  under 
NACARA.  One  comment  stated  that  the 
Service  should  have  jurisdiction  over 
applications  of  individuals  whose 
asyliun  applications  were  adjudicated 
under  the  terms  of  the  ABC  settiement 
agreement  while  NACARA  was  under 
legislative  consideration,  but  before  it 
passed,  and  also  over  individuals  who 
have  no  mechanism  for  applying  with 
the  Service,  such  as  those  who 
registered  for  Temporary  Protected 
Status  (TPS),  but  never  applied  for 
asylum. 

The  Department  will  not  change  the 
jurisdictional  scheme  initially  proposed, 
as  it  is  the  best  way  for  ensuring  timely 
resolution  of  NACARA  applications.  As 
explained  in  greater  detail  in  the 
supplementary  information  published 
with  the  proposed  rule,  administrative 
efficiency  is  and  has  always  been  the 
Department's  primary  consideration  in 
delineating  jinisdiction.  63  FR  64895 
(November  24, 1998).  Distributing  the 
NACARA  caseload  between  the 
Executive  Office  for  Immigration 
Review  (EOIR)  and  the  Service's 
Asylum  Program  increases  the 
Department's  ability  to  resolve  cases 
quickly,  because,  in  the  vast  majority  of 
cases,  a  NACARA  application  will  be 
heard  by  the  agency  that  also  has 
jurisdiction  over  an  applicant's  pending 
asyliun  application.  For  those  persons 
with  asylum  claims  ciurentiy  pending 
before  the  Service,  the  nde  permits 
concurrent  adjudication  of  die  asylum 
and  NACARA  applications.  If  an 
applicant  is  granted  either  asylum  or 
NACARA  relief,  it  will  be  unnecessary 
to  refer  his  or  her  case  to  the 
Inunigration  Court.  It  would  be 
administratively  inefficient  to  transfer 
the  cases  of  individuals  currently  in 
immigration  proceedings,  including 
ABC  class  members  whose  asylum 
applications  have  already  been  given  a 
de  novo  adjudication  by  the  Service, 
back  to  the  Service  solely  for  a 
NACARA  adjudication  and  would  delay 
the  resolution  of  their  cases. 

The  interim  rule  does  include  two 
exceptions  to  the  general  rule  that 
individuals  in  proceedings  before  the 
Inunigration  Court  may  apply  for  relief 
imder  section  203  of  NACARA  only 
before  the  Immigration  Coiul.  The  first 
exception  covers  those  registered  ABC 
class  members  whose  proceedings 


before  the  Immigration  Court  or  the 
Board  of  Immigration  Appeals  (Board) 
were  administratively  closed  or 
continued,  including  those  class 
members  with  final  orders  of 
deportation  or  removal  who  have  filed 
and  been  granted  NACARA  motions  to 
reopen  under  8  CFR  3.43.  An  individual 
in  diis  category  is  eligible  to  file  a 
NACARA  application  with  the  Service  if 
the  individual  is  eligible  for  the  benefits 
of  the  ABC  settiement  agreement,  has 
not  already  had  a  de  novo  adjudication 
of  the  asyliun  claim  by  the  Service 
pursuant  to  the  agreement,  and  has  not 
moved  for  and  been  granted  a  motion  to 
recalendar  proceedings  before  the 
Immigration  Court  or  the  Board  to 
request  suspension  of  deportation. 

Under  the  second  exception,  a 
qualified  family  member  of  an 
individual  who  has  a  section  203 
NACARA  application  pending  with  the 
Service,  or  who  has  been  granted  relief 
under  that  provision,  may  move  to  close 
the  proceedings  before  the  Immigration 
Court  in  order  to  apply  with  the  Service. 
Administrative  efficiency  will  likely  be 
enhanced  where  family  members  have 
similar  claims  and  there  are  strong 
policy  reasons  based  on  family  unity  to 
make  this  exception  to  the  general 
jurisdiction  rule. 

The  Department  also  declines  to 
adopt  the  proposal  that  the  Service  be 
given  jurisdiction  over  applications  of 
individuals  who  have  neither  applied 
for  asylum  with  the  Service  nor  have 
been  placed  in  immigration  proceedings 
before  the  Immigration  Court.  The 
Department  is  concerned  that  such  an 
expansion  of  the  Service's  jurisdiction 
would  result  in  a  large  number  of 
fraudulent  applications  being  filed 
solely  for  the  purposes  of  obtaining 
emplojrment  authorization,  and  thereby 
expose  the  Asylum  Program  to  a 
recurrence  of  the  same  problems  that 
necessitated  asylum  reform  in  1995. 

Concerns  regarding  fraud  arise 
because  an  applicant  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  will  be  entitied  to  apply 
immediately  for  and  be  granted 
employment  authorization.  The 
determination  of  eligibility  for 
employment  authorization  will 
necessarily  be  made  by  Service  Center 
personnel  based  solely  on  a  written 
application.  However,  an  asylum  office 
must  accurately  verify  whether  an 
individual  is  an  ABC  class  member  and 
registered  for  ABC  benefits.  Verification 
of  ABC  class  membership  and 
registration  is  a  time  consuming  process 
that,  because  of  limitations  in  the 
registration  databases,  often  cannot  be 
done  without  interviewing  the 
individual.  If  the  affirmative  process  is 
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not  limited  as  set  forth  in  the  proposed 
nUe,  an  individual  who  is  not  an  ABC 
class  member,  or  who  is  an  luuegistered 
class  member,  could  easily  submit  a 
fraudulent  application  for  relief  under 
section  203  of  NACARA  and  be  granted 
employment  authorization. 

Restricting  the  availability  of  the 
affirmative  NACARA  process  to  certain 
categories  of  NACARA  beneficiaries 
who  have  pending  asylum  applications 
with  the  Service  and  those  who  have  a 
qualified  relative  whose  asyliun 
application  has  been  adjudicated  by  the 
Service  or  is  pending  with  the  Service 
ensures  that  the  Service  has  an  existing 
record  of  the  applicant  or  the 
applicant's  qualified  relative  before  he 
or  she  is  able  to  apply  for  affirmative 
relief  imder  section  203  of  NACARA. 
This  restriction  minimizes  the  Asylum 
Program's  vulnerability  to  fraud  and 
avoids  diverting  resources  from  the 
adjudication  process  in  order  to  verify 
the  status  of  each  new  applicant 
claiming  to  be  a  registered  ABC  class 
member.  This  allows  the  Service  to 
focus  on  resolving  the  status  of  the 
approximately  240,000  registered  ABC 
class  members  who  have  asylum 
applications  pending  with  the  Service 
and  their  qualified  relatives. 

Process  for  Placing  NACARA 
Beneficiaries  Ineligible  to  Apply  With 
the  Service  Into  Removal  Proceedings 

One  commenter  requested  that  the 
regulations  provide  a  mechanism  for 
those  who  are  not  eligible  to  apply  with 
the  Service  to  receive  charging 
dociunents  placing  them  in  removal 
proceedings  where  they  may  apply  for 
special  rule  cancellation  of  removal 
before  the  Immigration  Court. 

The  Department  recognizes  that 
registered  ABC  class  members  who 
never  applied  for  asylum  and  who  have 
not  been  placed  in  immigration 
proceedings  are  unable  to  apply  for 
special  rule  cancellation  of  removal 
imless  the  Service  places  them  in 
removal  proceedings  by  issuing 
charging  dociunents.  An  individual  may 
request  that  the  district  office  with 
jurisdiction  place  him  or  her  in 
proceedings,  but  the  Service  retains 
prosecutorial  discretion  to  determine 
the  priority  status  of  such  a  request.  The 
Department  is  considering  the 
possibility  of  having  the  asylum  offices 
issue  charging  documents  to  registered 
ABC  class  members  who  request  to  be 
placed  into  proceedings  and  who 
provide  sufficient  information  for  the 
Service  to  issue  the  charges.  The 
preparation  and  service  of  charging 
documents  is  labor  intensive  and  would 
require  diverting  resoiures  from  the 
adjudication  of  applications  filed  by  the 


large  number  of  individuals  who  have 
asylum  applications  pending  with  the 
Service.  Therefore,  an  asylum  office's 
ability  to  issue  charging  documents 
upon  request  necessarily  depends  on 
the  resources  of  the  asyliun  office,  the 
number  of  applications  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal  initially  filed  by 
NACARA  beneficiaries,  the  number  of 
affirmative  asylum  applications  the 
asylum  office  must  adjudicate  within 
the  time  limits  imposed  by  statute,  and 
other  program  requirements,  such  as  the 
number  of  credible  fear  and  reasonable 
fear  interviews  requested  of  the  office. 
The  Department  will  be  in  a  better 
position  to  determine  the  feasibility  of 
issuing  charging  documents  upon 
request  after  the  affirmative  program  has 
begun  and  allocation  of  resources  based 
on  the  number  of  NACARA  applications 
filed  each  month  can  be  evaluated  more 
accurately. 

Jurisdiction— "Still  Pending 
Adjudication  by  the  Service" 

Several  commenters  requested  that 
the  regulations  clarify  what  is  meant  by 
"still  pending  adjudication  by  the 
Service"  for  purposes  of  determining 
who  is  eligible  to  apply  with  the 
Service. 

Section  240.62(a)  of  the  proposed  rule 
provides  for  Service  jurisdiction  over 
certain  applicants  whose  asylum 
applications  are  "pending  adjudication 
by  the  Service"  at  the  time  the 
applicants  apply  for  relief  under 
NACARA.  For  the  sake  of  clarity,  the 
interim  rule  contains  a  definition  of  this 
phrase  at  §  240.60.  An  asylum 
application  will  be  considered  "pending 
adjudication  by  the  Service,"  if  the 
Service  has  not  served  the  applicant 
with  a  final  decision  or  referred  the 
application  to  the  hnmigration  Court. 
This  means  that,  unless  the  Service  has 
served  the  applicant  with  a  final 
decision  to  grant  asylum  or  deny 
asylum,  or  has  served  the  applicant  with 
documents  referring  his  or  her 
application  to  the  Immigration  Court, 
the  asylum  application  will  be 
considered  pending  with  the  Service, 
even  if  a  final  decision  has  been  made 
by  the  Service,  but  not  yet  served  on  the 
applicant. 

Jurisdiction — Scope  of  ABC  Class 
Members'  Eligibility  to  File  With  the 
Service 

Several  commenters  requested  that 
the  regulations  clarify  the  statement 
"otherwise  met  the  asylum  filing 
deadline  pursuant  to  the  ABC  settlement 
agreement,"  contained  in  §  240.62(a). 
The  commenters  recommended  that  the 
phrase  be  interpreted  to  mean  that 


certain  ABC  class  members  can  still 
apply  for  asylum  under  the  settlement 
agreement  if  the  Service  failed  to  serve 
them  properly  with  required  notices. 
Paragraphs  (a)(1)  and  (2)  of  §  240.62 
give  the  Service  jurisdiction  over 
applications  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  filed  by  registered  ABC  class 
members  who,  in  the  Service's 
determination,  are  eligible  for  benefits 
of  the  settlement  agreement  and  whose 
asyliun  applications  are  still  pending 
adjudication  by  the  Service.  To  be 
eligible  for  the  benefits  of  the  settlement 
agreement,  a  registered  class  member 
must  have  filed  for  asylum  by  a 
specified  date.  Consistent  with  the 
settlement  agreement,  the  Service  has 
allowed  a  very  small  number  of 
Salvadoran  class  members  who 
registered  for  ABC  benefits,  but  missed 
the  requisite  asylum  filing  date,  to  apply 
for  asylum  under  the  terms  of  the 
settlement  agreement.  Such  applications 
are  permissible  where  the  Service 
determines  that  it  failed  to  send  those 
individuals  a  copy  of  Notice  5,  as 
required  by  the  settlement  agreement. 
Under  the  settlement  agreement,  the 
Service  was  obligated  to  send  Notice  5, 
which  informed  class  members  that  they 
had  to  apply  for  asylum  on  or  before 
January  31, 1996,  in  order  to  retain 
benefits  of  the  settlement  agreement,  to 
Salvadoran  class  members  who  had 
applied  for  TPS.  To  date,  the  Service 
has  not  excepted  any  other  class 
members  from  the  asylum  filing 
deadlines  for  any  other  reason. 
However,  the  Department  included  the 
broad  language  in  §  240.62(a)(1)  and  (2), 
"or  otherwise  met  the  asylum 
application  filing  deadline  pursuant  to 
the  ABC  settlement  agreement,"  to 
enable  the  Service  to  maintain 
jurisdiction  over  a  class  member  who 
demonstrates  that  he  or  she  did  not 
meet  the  requisite  filing  deadline 
because  of  some  fault  of  the  Service, 
such  as  failure  to  serve  certain  required 
notices.  The  burden  is  on  the  class 
member,  however,  to  establish  that  the 
Service  was  at  fault. 

The  Department  declines  to  adopt  the 
definition  recommended  in  the 
comments  because  it  would  not  afford 
the  necessary  flexibility  that  may  benefit 
the  ABC  class.  The  Department  takes 
this  action  with  the  imderstanding  that, 
pursuant  to  current  practice  and  as 
documented  in  the  ABC  Procedures 
Manual  that  is  used  by  field  personnel 
in  implementing  the  ABC  settlement 
agreement,  the  Service  will  extend  the 
asylum  filing  deadline  if  it  determines 
that  a  Salvadoran  class  member  who 
applied  for  temporary  protected  status 
was  not  properly  sent  Notice  5. 
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Initial  Eligibility 

Advance  Parole  and  Eligibility  to  Apply 
forNACARA 

Several  cominenters  disagreed  with 
the  Department's  determination  that 
NACARA  beneficiaries  in  deportation 
proceedings  who  had  previously  left  the 
coimtry  and  returned  under  a  grant  of 
advance  parole  are  ineligible  for 
NACARA  relief.  They  argued  that,  while 
such  persons  may  be  ineligible  for 
suspension  of  deportation,  they  should 
be  eligible  to  apply  for  special  rule 
cancellation  of  removal  by  virtue  of 
their  status  of  inadmissibility. 

For  aliens  present  in  the  United 
States,  a  grant  of  advance  parole  under 
section  212(d)(5)  of  the  Act  permits  the 
individual  to  leave  the  United  States 
temporarily  with  advance  permission  to 
return  to  the  United  States.  Upon 
expiration  of  parole,  however,  the 
statute  requires  that  an  applicant  must 
be  "dealt  with  in  the  same  manner  as 
that  of  any  other  applicant  for 
admission  to  the  United  States." 
Consequently,  an  applicant  who  was 
previously  considered  deportable  would 
be  considered  inadmissible  for  piuposes 
of  determining  eligibility  for  any  form  of 
relief.  As  a  practical  matter,  very  few 
individuals  in  deportation  proceedings 
were  ever  granted  advance  parole,  but 
those  who  did  receive  permission  to 
depart  would  have  been  subject,  upon 
return,  to  termination  of  the  deportation 
proceedings  along  with  receipt  of  new 
charging  documents  placing  them  in 
exclusion  proceedings.  A  very  small 
number  of  ABC  class  members  whose 
deportation  proceedings  were 
administratively  closed  piu-suant  to  the 
settlement  agreement  received  advance 
parole.  Upon  their  return,  they  were 
then  teclmically  inadmissible  to  the 
United  States  rather  than  deportable.  In 
the  normal  course  of  events,  those 
persons  denied  asylum  at  their  de  novo 
ABC  adjudication  woidd  have  been 
placed  in  exclusion  proceedings  once 
their  parole  was  terminated.  Because 
ABC  asylum  adjudications  did  not  begin 
until  1997  and  were  subsequenUy 
suspended  in  1998,  as  a  residt  of 
NACARA,  many,  if  not  all  of  these  cases 
have  not  yet  been  adjudicated. 

For  purposes  of  a  NACARA 
adjudication  before  the  Service,  this 
small  group  of  ABC  class  members 
might  be  ineligible  for  suspension  of 
deportation  based  solely  on  their  change 
in  status  from  deportable  to 
inadmissible,  if  their  deportation 
proceedings  are  still  pending  when  their 
NACARA  applications  are  adjudicated. 
Though  temporary  absences  from  the 
United  States  ordinarily  would  not 
automatically  terminate  or  nullify 


previously  commenced  deportation 
proceedings,  they  likely  would  in  this 
circumstance  because  diese  individuals 
became  applicants  for  admission  upon 
their  return  to  the  United  States  under 
advance  parole,  and  the  deportation 
charges  contained  in  the  show  cause 
orders  previously  issued  in  their  cases 
are  no  longer  applicable.  See  Matter  of 
Brown,  18  I  &  N  Dec.  324  (BLA  1982). 
In  these  narrow  set  of  circiunstances,  it 
is  appropriate  to  consider  the 
deportation  proceedings  against  an 
individual  who  departed  and  retiuned 
to  the  United  States  imder  a  grant  of 
advance  parole  while  those  deportation 
proceedings  were  pending  as  having 
terminated  as  of  the  date  of  the  person's 
departure  from  the  United  States.  If  the 
Service  determines  that  such  an 
applicant  is  eligible  for  relief  imder 
section  203  of  NACARA,  the  applicant 
will  be  granted  special  rule  cancellation 
of  removal.  If  the  applicant  is  not 
granted  NACARA  relief  and  is  not 
granted  asyliun,  the  Service  will  issue 
charging  docmnents  placing  the  person 
into  removal  proceechngs. 

To  the  best  of  the  Department's 
knowledge,  only  ABC  class  members       > 
will  be  affected  by  this  provision. 
However,  the  rule  permits  asylum 
officers  to  follow  the  same  procedure  for 
any  other  applicant  within  their 
jurisdiction  who  received  advance 
parole  while  in  deportation 
proceedings. 

Eligibility  To  Apply  for  NACARA  in 
Exclusion  Proceedings 

Another  issue  raised  by  the 
commenters  is  whether  section  203  of 
NACARA  and  the  implementing 
regidations  apply  to  NACARA 
beneficiaries  who  were  in  exclusion 
proceedings  as  of  April  1, 1997, 
including  those  ABC  class  members 
who  were  in  exclusion  proceedings  and 
had  those  proceedings  administratively 
closed  or  continued  by  EOIR  to  allow 
the  class  members  to  pursue  de  novo 
adjudications  of  their  asylum  claims  by 
the  Service,  as  provided  by  the  ABC 
settlement  agreement.  These 
commenters  argued  that  Congress 
indicated  its  clear  intent  to  make 
NACARA  relief  available  to  persons  in 
exclusion  proceedings,  because  the 
statute  provides  that  NACARA's  special 
rules  apply  "regardless  of  whether  the 
alien  is  in  exclusion  or  deportation 
proceedings.*  *  *"  DRIRA  section 
309(c)(5)(C)(i),  as  amended  by  section 
203(a)(1)  of  NACARA.  Several 
commenters  suggested  that  the  intent  of 
Congress  can  be  carried  out  by  placing 
individuals  currently  in  exclusion 
proceedings  intis  removal  proceedings 
by:  (1)  electing  to  proceed  under  new 


removal  procedures  in  those  cases 
where  an  evidentiary  hearing  in  the 
exclusion  process  had  not  commenced 
prior  to  April  1,  1997,  pursuant  to 
section  309(c)(2)  of  IIRIRA;  or  (2) 
terminating  exclusion  proceedings 
where  there  has  not  been  a  final 
administrative  decision  and  reinitiating 
them  as  removal  proceedings,  as 
provided  for  imder  section  309(c)(3)  of 
IIRIRA. 

Coiuls  have  consistently  stated  that 
suspension  of  deportation  is  unavailable 
to  persons  in  exclusion  proceedings,  see 
Matter  of  Torres,  19 1  &  N  371,  372-73 
(BLA  1986);  Landon  v.  Plasencia,  459 
U.S.  21,  26-27, 103  S.Ct.  321,  325-26, 
74  L.Ed.2d  21  (1982)  ("(T]he  alien  who 
loses  his  right  to  reside  in  the  United 
States  in  a  deportation  hearing  has  a 
number  of  substantive  rights  not 
available  to  the  alien  who  is  denied 
admission  in  an  exclusion 
proceeding'[including  the  right  to]  seek 
suspension  of  deportation."),  even  if  the 
person  has  been  present  in  the  United 
States  for  an  extended  period  of  time 
imder  a  grant  of  parole.  Yuen  Sang  Low 
V.  Attorney  General  of  U.S..  479  F.2d 
820,  822  (9th  Cir.),  cert,  denied.  414 
U.S.  1039  (1973).  This  principle  has 
recently  withstood  statutory  and 
constitutional  challenges,  despite  the 
recognition  that  IIRIRA  eliminated  the 
distinction  between  deportation  and 
exclusion  for  proceedings  initiated  on  or 
after  April  1, 1997,  by  replacing  them 
with  a  single  removal  process.  See  Patel 
V.  McElroy,  143  F.3d  56  (2nd  Cir.  1998) 
(statutory  challenge);  Skellyv.  INS,  168 
F.3d  88  (2nd  Cir.  1999)  (constitutional 
challenge  based  cm  equal  protection 
principles). 

The  general  rule  laid  out  in  IIRIRA  for 
the  transition  from  exclusion  and 
deportation  procedures  to  a  unified 
removal  process  is  that,  for  "an  alien 
who  is  in  exclusion  or  deportation 
proceedings  as  of  [April  1, 1997],"  the 
amendments  to  the  procedures  for 
removing  individuals  from  the  United 
States  instituted  by  IIRIRA  "shall  not 
apply,"  and  exclusion  and  deportation 
proceedings  "shall  continue  to  be 
conducted  vnthout  regard  to  such 
amendments."  IIRIRA  section  309(c)(1). 
The  IIRIRA  transitional  rules  dealing 
with  suspension  of  deportation,  as 
amended  by  section  203  of  NACARA, 
are  directed  solely  to  outlining  the 
circumstances  under  which  the  new 
cancellation  of  removal  rules  regarding 
continuous  residence  and  physical 
presence,  found  in  section  240A(d)(l) 
and  (2)  of  the  Act,  apply  to  individuals 
who  were  placed  in  exclusion  or 
deportation  proceedings  prior  to  April 
1, 1997. 
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Under  the  transitional  rules  for 
suspension  of  deportation  cases,  section 
309(c)(5)(A)  of  DRIRA,  as  amended  by 
NACARA,  states  that  the  rules  regarding 
continuous  residence  and  physical 
presence  generally  apply  to  orders  to 
show  cause  regardless  of  when  the 
orders  to  show  cause  are  issued,  thus 
making  these  rules  applicable  to 
requests  for  suspension  of  deportation. 
The  first  exception  to  this  rule,  located 
at  section  309(c)(5)(B)  of  IIRIRA,  as 
amended  by  NACARA,  provides  that  the 
new  continuous  residence  and  physical 
presence  rules  found  at  section 
240A(d)(l)  and  (2)  of  the  Act  will  not 
apply  to  an  order  to  show  cause  issued 
prior  to  April  1, 1997,  when  the 
Attorney  General  decides  to  terminate  a 
pending  exclusion  or  deportation 
proceeding  under  section  309(c)(3)  of 
IIRIRA  and  reinitiate  the  proceeding 
imder  removal  provisions.  The 
exception  described  in  section 
309(c)(5)(C)(i)  of  IIRIRA,  as  amended  by 
NACARA,  states  that  these  new  rules 
regarding  continuous  residence  and 
physical  presence  will  not  apply  to 
NACARA  beneficiaries  who  request 
suspension  of  deportation  or 
cancellation  of  removal.  While  the  first 
exception  simply  prevents  the 
application  of  the  new  continuous 
residence  and  physical  presence  rules  to 
an  order  to  show  cause  in  one  particular 
situation,  the  second  exception  exempts 
NACARA  beneficiaries  bom  the 
continuous  residence  and  physical 
presence  rules  whenever  they  file  for 
suspension  of  deportation  imder  the 
pre-HRIRA  section  244  of  the  Act,  or  for 
regular  cancellation  of  removal  under 
section  240A  of  the  Act  (additional  rules 
establishing  eligibility  for  NACARA 
special  rule  cancellation  of  removal  are 
covered  separately  in  section  309(f)  of 
IIRIRA,  as  amended  by  NACARA), 
"regardless  of  whether  the  alien  is  in 
exclusion  or  deportation  proceedings 
before  [April  1. 1997]."  IIRIRA  section 
309(c)(5)(C)(i),  as  amended  by 
NACARA. 

Contrary  to  showing  a  congressional 
intent  that  NACARA  relief  be  made 
available  to  persons  in  exclusion 
proceedings,  the  phrase  quoted  above 
and  cited  in  several  comments  simply 
indicates  that  Congress  did  not  want  the 
new  continuous  residence  and  physical 
presence  rules  to  apply  to  NACARA 
beneficiaries  who  are  eligible  to  apply 
for  suspenision  of  deportation  or 
cancellation  of  removal  no  matter  what 
charging  documents,  if  any,  may  have 
been  issued  to  them  prior  to  April  1 , 
1997.  This  language  makes  clear  that  the 
initiation  of  exclusion  proceedings 
against  NACARA  beneficiaries  prior  to 


April  1, 1997,  does  not  result  in  the 
application  of  the  new  continuous 
residence  and  physical  presence  rules  to 
their  cases,  acknowledging  the 
possibility  that  such  individuals  may 
have  their  exclusion  proceedings 
changed  into  removal  proceedings 
under  the  transitional  rules  covered  in 
section  309(c)(2)  and  (3)  of  IIRIRA. 
None  of  these  transitional  rules 
dealing  with  suspension  of  deportation 
override  the  general  transition  rule  that 
subjects  a  person  placed  into  exclusion 
proceedings  prior  to  April  1, 1997,  to 
the  rules  governing  exclusion  that  were 
in  place  before  IIRIRA  was  enacted. 
IIRIRA  section  309(c)(1).  hicluded 
among  those  rules  is  the  long-standing 
principle  that  persons  in  exclusion 
proceedings  are  ineligible  to  apply  for 
suspension  of  deportation.  As  noted  by 
certain  comments,  the  IIRIRA 
transitional  rules  provide  a  way  to  allow 
such  individuals  to  apply  for  special 
rule  cancellation  of  removal  vmder 
NACARA.  This  could  be  done  by 
applying  removal  procedures  to  those 
cases  in  which  an  evidentiary  hearing 
has  not  conunenced  as  of  April  1,  1997, 
as  allowed  imder  section  309(c)(2)  of 
IIRIRA,  or  by  terminating  the  exclusion 
proceedings  and  reinitiating 
proceedings  imder  section  240  of  the 
Act,  as  provided  for  under  section 
309(c)(3)  of  IIRIRA.  For  purposes  of  this 
interim  rule,  the  Department  declines  to 
pursue  these  options  at  this  time,  but 
invites  additional  conunents  on  this 
point. 

Effect  of  "Apprehended  at  Time  of 
Entry"  Limit  on  Eligibility 

Several  commenters  requested  that 
the  regulations  define  the  term 
"apprehended  at  time  of  entry"  to 
promote  consistency  in  interpretation. 
The  commenters  also  proposed  the 
following  definition:  "The  phrase 
"apprehended  at  time  of  entry"  means 
a  person  who  was  arrested  at  a  United 
States  port-of-entry  between  December 
19, 1990,  the  preliminary  approval  date 
of  the  settlement  agreement,  and 
January  31, 1991,  the  date  the  court 
approved  the  settlement  agreement." 

The  interim  rule  will  not  be  amended 
to  include  this  definition.  Section  203  of 
NACARA  provides  that  a  registered  ABC 
class  member  who  "was  not 
apprehended  after  December  19, 1990, 
at  the  time  of  entry,"  may  apply  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  under  the 
provisions  enacted  by  NACARA.  The 
language  "apprehended  *  *  *  at  time  of 
entry"  was  derived  from  paragraph  2  of 
the  ABC  settlement  agreement,  which 
states,  "Class  members  apprehended  at 
the  time  of  entry  after  the  date  of 


preliminary  approval  of  this  agreement 
shall  not  be  eligible  for  the  benefits 
hereunder."  See  American  Baptist 
Churches  v.  Thomburgh,  760  F.  Supp. 
796,  800  (N.D.  Cal.  1991).  The  date  of 
prefiminaiy  approval  of  the  settlement 
agreement  was  December  19, 1990. 
There  is  no  provision  in  either  the 
settlement  agreement  or  section  203  of 
NACARA  limiting  this  provision  to 
those  registered  class  members 
apprehended  at  time  of  entry  between 
December  19, 1990,  and  January  31, 
1991,  nor  is  there  any  provision  that 
excludes  from  the  applicability  of  this 
provision  registered  class  members 
apprehended  after  January  31, 1991.  The 
Service  consistently  has  implemented 
the  plain  meaning  of  the  language  in  the 
settlement  agreement  in  denying  ABC 
benefits  to  class  members  apprehended 
at  the  time  of  entry  after  December  19, 
1990.  There  is  no  indication  that 
Congress  intended  to  redefine  the 
exclusionary  ground  included  in  the 
settlement  agreement  or  to  limit  the 
corresponding  statutory  provision  only 
to  registered  class  members 
apprehended  at  the  time  of  entry  prior 
to  January  31, 1991.  Therefore,  the 
Department  does  not  believe  that  the 
interpretation  suggested  in  the 
comments  is  permitted  by  NACARA. 

The  Department  has  carefully 
considered  the  value  of  including  a 
definition  of  "apprehended  at  time  of 
entry"  within  the  rule,  but  does  not 
believe  that  it  is  appropriate  to  do  so. 
The  Service  has  issued  and  continues  to 
provide  policy  guidance  to  its  officers 
explaining  that  a  class  member  who  has 
been  apprehended  after  the  class 
member  has  effected  an  entry 
(consistent  with  the  former  "entry 
doctrine")  caimot  be  considered  to  have 
been  apprehended  at  the  time  of  entry. 
Deriving  guidance  frtjm  the  definition  of 
"entry"  under  the  Act,  as  it  existed  prior 
to  April  1, 1997,  and  as  developed  by 
case  law,  the  Service  has  instructed 
officers  that  the  determination  of 
whether  an  entry  has  been  effiected 
involves  consideration  of  the  following 
three  factors:  (1)  whether  the  class 
member  has  crossed  into  the  territorial 
limits  of  the  United  States;  (2)  whether 
the  class  member  has  been  inspected  or 
admitted  by  an  immigration  officer,  or 
has  actually  and  intentionally  evaded 
inspection  at  the  nearest  inspection 
point;  and  (3)  whether  the  class  member 
crossed  into  the  territorial  limits  of  the 
United  States  bee  from  official  restraint, 
including  bee  from  surveillance. 
Because  these  factors  necessarily  are 
dependent  on  the  individualized  factors 
of  each  case,  the  Department  has 
determined  that  it  is  more  appropriate 
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to  continue  to  provide  internal  guidance 
on  the  factors  to  consider  in  evaluating 
whether  an  entry  has  been  effected  than 
to  attempt  to  codify  a  definition  that 
would  cover  the  wide  variety  of  facts 
that  may  be  present  in  an  individual 
case. 

Guatemalans  and  Salvadorans  Filing  for 
Asylum  by  April  1.  1990 

Several  commenters  suggested  that 
the  proposed  rule  reads  too  narrowly 
the  eligibility  requirement  contained  at 
section  309(c)(5){C)(i)(II)  of  IIRIRA,  as 
amended  by  NACARA.  This  sections 
permits  Salvadorans  and  Guatemalans 
who  "filed  an  application  for  asylum 
with  the  Inunigration  and  Naturalization 
Service"  prior  to  April  1, 1990,  to  apply 
for  relief  imder  NACARA.  Section 
240.61(a)(2)  of  the  proposed  rule  would 
limit  eligibility  to  those  persons  who 
filed  an  application  for  asylum  directly 
with  the  Service.  The  commenters  note 
that  the  proposed  rule  fails  to  accoimt 
for  those  persons  who  filed  for  asylum 
by  April  1, 1990,  before  the  Immigration 
Court.  The  comments  argue  that  the 
critical  factor  in  section 
309(c)(5)(C)(i)(n)  of  the  statute  relates  to 
asyliun  filing  date,  rather  than  the  forum 
of  filing.  The  comments  further  note 
that  any  application  filed  with  the 
Immigration  Court  was  necessarily 
served  on  the  Service.  They  argue  that 
a  restrictive  reading  of  the  statute 
unnecessarily  limits  eligibility,  and  that 
filing  for  purposes  of  this  section  should 
be  met  whenever  an  applicant  filed  for 
asylum  with  the  Department  of  Justice. 

The  Department  agrees  that  section 
309(c)(5)(C)(i)(n)  of  IIRIRA  is  subject  to 
different  interpretations.  In  drafting  the 
proposed  rule,  the  Department 
contrasted  the  wording  of  this  section 
with  that  of  section  309(c)(5)(C)(i)(V)  of 
IIRIRA,  as  amended  by  NACARA,  which 
permits  certain  nationals  of  former 
Soviet  bloc  countries  to  apply  for  relief 
under  NACARA  if  they  "filed  for 
asylum  on  or  before  December  31, 
1991."  The  proposed  rule  reflected  the 
Department's  initial  interpretation  that 
subclauses  (11)  and  (V)  should  be  read 
together,  such  that  subclause  (11)  should 
be  read  to  limit  eligibility  to  those  who 
filed  an  affirmative  asylum  application 
with  the  Service,  while  an  individual 
could  be  eligible  for  relief  under 
subclause  (V)  as  long  as  an  asylum 
application  was  filed  before  either  the 
Service  or  before  the  Immigration  Court. 

Although  this  interpretation  is 
consistent  with  the  literal  wording  of 
the  statute,  the  Department  recognizes 
that,  in  determining  eligibility  to  apply 
for  suspension  of  deportation  or  special 
rule  cancellation  of  removal  under 
NACARA,  "filed"  could  be  read  more 


broadly  to  mean  either  submitted  to  or 
served  on  the  Service.  This 
interpretation  is  supported  by  several 
factors.  First,  it  is  more  appropriate  to 
track  subclauses  (I)  and  (II)  rather  than 
subclauses  (II)  and  (V).  Section 
309(c)(5)(C)(i)  of  IIRIRA  contains  two 
provisions  specifically  relating  to 
Salvadorans  and  Guatemalans. 
Subclause  (I)  permits  Salvadorans  and 
Guatemalans  who  entered  the  United 
States  prior  to  September  19, 1990,  and 
October  1,  1990,  respectively,  to  file  for 
NACARA  relief  if  they  registered  for 
benefits  under  the  ABC  agreement  by 
the  dates  specified  in  the  agreement. 
Subclause  (II)  relates  to  Salvadorans  and 
Guatemalans  who  filed  for  asylum  by 
April  1, 1990,  regardless  of  whether 
they  also  registered  for  ABC  benefits. 
When  subclause  (I)  and  (II)  are  read 
together,  the  application  of  the  statute 
creates  inconsistent  results  imless 
subclause  (II)  is  interpreted  to  cover 
both  Service  and  EODl  asylum  filings. 
For  instance,  a  Salvadoran  placed  in 
immigration  proceedings  who  filed  an 
application  for  asylinn  with  the 
Immigration  Court  by  April  1, 1990  is, 
by  definition,  a  member  of  the  ABC 
class  because  he  or  she  entered  the 
United  States  prior  to  September  19, 
1990.  If  he  or  she  registered  for  ABC 
benefits,  he  or  she  would  be  eligible  to 
apply  for  relief  under  subclause  (I),  even 
though  he  or  she  did  not  initially  file 
the  asylum  application  with  the  Service. 
Given  that  subclause  (11)  essentially 
concerns  ABC  class  members  who  failed 
to  register  for  ABC  benefits,  it  is 
inconsistent  with  the  ameliorative 
purposes  of  NACARA  to  limit  eligibility 
solely  to  those  persons  who  filed 
directly  with  the  Service. 

Second,  NACARA  makes  use  of  either 
ABC  registration  deadlines  or  asylum 
filing  deadlines  to  identify  eligible 
aliens.  A  grant  of  asylum  confers  the 
same  benefits  regardless  of  whether  the 
grant  is  conferred  by  an  asylum  officer 
or  an  Immigration  Court.  It  is  the  act  of 
filing  for  asylum  or  registering  for  ABC 
benefits,  radier  than  the  forum,  that 
distinguishes  subclause  (II)  applicants 
irom  those  Salvadorans  and 
Guatemalans  in  the  United  States  who 
never  applied  for  asylum  or  registered 
for  ABC  benefits. 

Consequently,  8  CFR  240.61(a)(2)  has 
been  amended  to  include  a  Guatemalan 
or  Salvadoran  national  who  filed  an 
application  for  asylum  with  the  Service 
on  or  before  April  1, 1990,  either  by 
filing  an  application  directly  with  the 
Service  or  filing  the  application  with  the 
Inunigration  Court  and  serving  a  copy  of 
that  application  on  the  Service. 


Determining  When  an  Application  for 
Asylum  is  Filed 

Though  not  included  in  the  proposed 
rule,  the  Department  has  included  in 
§  24T).60  of  this  interim  rule  a  definition 
for  determining  when  a  person  is 
considered  to  have  "filed  an  application 
for  asyliun."  This  definition  is  necessary 
in  order  to  determine  eligibility  to  apply 
for  relief  under  section  203  of  NACARA. 
The  definition  will  also  be  used  to 
determine  the  date  a  dependent 
included  in  an  asyliun  application  is 
considered  to  have  "filed"  for  asylum. 
Under  this  definition,  any  dependent 
spouse  or  child  who  was  present  in  the 
United  States  and  included  in  the 
principal's  asylum  application  at  the 
time  it  was  filed  will  be  considered  to 
have  filed  an  application  for  asylum  on 
the  date  the  principal's  asylum 
application  was  filed.  Any  dependent 
who  is  added  to  the  principal's  asylum 
application  after  it  was  initially  filed 
will  be  considered  to  have  filed  an 
application  for  asylum  on  the  date  the 
dependent  was  added  to  principal's 
asylum  application. 

Eligibility— NACARA  Dependents 

One  commenter  requested  that  the 
regulations  specify  that  children  and 
spouses  can  file  for  reUef  under 
NACARA  after  they  have  attained  7 
years  of  continuous  physical  presence 
in  the  United  States,  even  if  they  had 
not  been  continuously  present  in  the 
United  States  for  7  years  at  the  time  the 
statute  was  enacted,  or  have  not  reached 
7  years  by  the  time  the  rule 
implementing  section  203  of  NACARA 
becomes  effective. 

The  Department  agrees  with  this 
interpretation.  Both  section  203  of 
NACARA  and  the  interim  rule  aUow 
children  and  spouses  to  apply  for  relief 
under  NACARA,  even  if  they  had  not 
been  continuously  physically  present  in 
the  United  States  for  7  years  at  the  time 
NACARA  was  enacted  or  implemented. 
To  meet  the  physical  presence 
requirement,  the  spouse  or  child  must 
have  7  years  of  continuous  physical 
presence  in  the  United  States  (10  years, 
if  certain  inadmissibility  or 
deportability  grounds  apply)  as  of  the 
date  the  application  for  relief  was  filed. 
Unlike  section  202  of  NACARA,  there  is 
no  deadline  for  applying  for  relief  imder 
section  203  of  NACARA. 

Eligibility  of  Dependents  Who  Have 
Turned  21  Years  of  Age  Since  NACARA 
Was  Enacted 

Several  commenters  expressed 
concern  aboyt  children  who  have  lost  or 
will  lose  eligibility  to  apply  for  relief 
pursuant  to  section  309(c)(5)(C)(i)(in)  of 
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nRIRA,  as  amended  by  section  203(a)  of 
NACARA,  because  they  himed  21  years 
of  age  between  November  19, 1997,  the 
date  NACARA  was  enacted,  and  the 
effective  date  of  this  regulation.  Several 
commenters  suggested  that  the 
regulations  "grandfather"  in  all 
uiunarried  sons  and  unmarried 
daughters  who  have  turned  21  years  of 
age  since  November  19, 1997.  The 
commenters  compare  the  current 
situation  to  that  &ced  by  juveniles 
eligible  for  special  immigration  status 
under  section  153  of  the  Immigration 
Act  of  1990  (IMMACT  90),  Pub.  L.  101- 
649  (104  Stat.  4978),  who  aged  out  prior 
to  the  publication  of  regulations 
implementing  that  section  of  the  law. 
Under  the  rule,  juveniles  who  met  the 
statutory  requirements  on  the  date  the 
statute  was  enacted,  but  who  had  aged 
out  prior  to  implementation  of 
regxilations,  were  permitted  to  apply  for 
and  receive  special  inunigrant  status. 

Comparison  to  the  rule  implementing 
section  153  of  IMMACT  90  is  not 
persuasive,  as  the  statutes  and 
circumstances  in  question  are  not 
analogous.  Regulations  implementing 
section  153  of  the  Immigration  Act  of 
1990,  governing  special  eligibility 
provisions  for  juveniles  to  adjust  to 
lawful  permanent  resident  status, 
"grandfathered"  in  certain  juveniles 
who  met  eligibility  requirements  on 
November  29, 1990.  This  was  done 
because  IMMACT  90  did  not  originally 
exempt  special  immigrant  juvenile 
aliens  from  the  normal  statutory 
requirements  for  adjustment  of  status. 
Recognizing  that  most  special 
immigrant  juvenile  alien  adjustment 
applicants  were  statutorily  ineligible  for 
adjustment  of  status,  for  reasons 
unrelated  to  their  age,  Service  offices 
were  directed  to  accept  and  hold  in 
abeyance  applications  filed  by  juveniles 
who  appeared  to  meet  the  statutory 
requirements  for  special  immigrant 
juvenile  classification,  but  who  may 
have  been  precluded  based  on  statutory 
requirements  for  adjustment  of  status. 
This  policy  was  adopted  because  the 
Service  had  put  forward  technical 
amendments  that  would  exempt  these 
applicants  from  many  of  the  ineligibility 
grounds  contained  in  sections  245  (a) 
and  (c)  of  the  Act.  The  technical 
amendments  to  the  Act  were  enacted  at 
the  end  of  1991.  The  supplementary 
information  published  as  a  final  rule  in 
the  Federal  Register  on  August  12, 
1993,  at  58  FR  42843,  explained  that  the 
nUe  would  apply  the  exemptions 
contained  in  the  technical  amendments 
to  aliens  who  could  establish  that  they 
otherwise  met  the  eligibility  criteria  on 
November  29, 1990,  "to  ensure  that 


special  immigrant  juveniles  are  not 

precluded  from  obtaining  lawful 

permanent  residence  because  of  the 

passage  of  time  while  the  Service  was 

awaiting  Congressional  action  to  amend 

the  adjustment  of  status  provisions 
*  *  *  " 

Unlike  the  special  immigrant  cases, 
NACARA  predicates  eligibility  for 
dependents  of  a  NACARA  principal 
applicant  on  a  grant  of  suspension  of 
deportation  or  cancellation  of  removal 
to  the  principal  applicant.  The 
Department  may  not  extend  eligibility  to 
qualified  individuals  who  were  21  years 
of  age  or  older  on  the  date  of  enactment 
of  NACARA,  or  prior  to  promulgation  of 
regulations  implementing  the 
affirmative  application  process  because 
it  exceeds  the  scope  of  eligibility 
permitted  by  the  statute.  In  section 
309(c)(5)(C)(i)(IV)(bb)  of  IIRIRA,  as 
amended  by  NACARA,  Congress 
explicitiy  linked  the  age  of  the 
unmarried  son  or  dau^ter  to  the  date 
the  parent  is  granted  suspension  of 
deportation  or  cancellation  of  removal, 
not  to  the  date  the  uiunarried  son  or 
daughter's  application  is  adjudicated  or 
any  other  date. 

In  contrast  to  individuals  covered  by 
section  153  of  IMMACT  90,  nothing  in 
NACARA  precludes  qualified  children 
of  NACARA  beneficiaries  from  applying 
for  relief  once  the  parent  or  spouse  has 
been  granted  suspension  of  deportation 
or  special  rule  cancellation  of  removal. 
Any  NACARA  beneficiary  who  has  a 
NACARA-eligible  dependent  nearing 
the  age  of  21  years  old,  and  who  has  had 
an  asylimi  application  pending  with  the 
Service,  has  been  afforded  the 
opportunity  to  request  an  expedited 
adjudication  of  the  asylum  application. 
In  such  a  case,  if  the  asylum  application 
were  not  granted,  the  applicant  would 
be  placed  in  removal  proceedings  where 
he  or  she  could  apply  for  relief  under 
section  203  of  NACARA  with  the 
Immigration  Coiul.  Alternatively,  the 
parent  could  request  that  his  or  her 
pending  asylum  application  be 
withdrawn  in  order  to  apply  with  the 
Immigration  Court  for  botii  asylum  and 
relief  under  section  203  of  NACARA.  In 
such  cases,  if  the  dependent  was  listed 
on  the  parent's  asylum  application  and 
was  included  in  the  request  for  asylmn, 
he  or  she  would  also  be  placed  in 
proceedings  and  could  file  a  NACARA 
application  with  the  Immigration  Court. 
The  Service  has  outlined  these  options 
to  the  public  in  previous  section  203  of 
NACAAA  information  materials  issued 
through  the  Service's  Office  of  Public 
Affairs.  ("Questions  and  Answers  about 
NACARA  and  Cancellation  of 
Removal,"  February  10,  1998; 
"Nicaraguan  Adjustment  and  Central 


American  Relief  Act  of  1997,"  April  1, 
1998;  and  "Section  203  of  the 
Nicaragiian  Adjustment  and  Central 
American  Relief  Act  of  1997," 
November  24, 1998.) 

Initial  Eligibility  and  ABC  Class 
Members 

Chie  commenter  stated  that  registered 
ABC  class  members  who  did  not  apply 
for  asyliun  by  the  dates  required  to 
retain  eligibility  for  benefits  of  the  ABC 
settiement  agreement  should  not  be 
allowed  to  apply  for  relief  under 
NACARA.  The  commenter  argued  that 
NACARA  was  intended  to  provide  ABC 
class  members  with  the  opportunity  to 
apply  for  suspension  of  deportation 
under  the  rules  that  existed  before 
IIRIRA  was  enacted,  and  that  if  an  ABC 
class  member  did  not  comply  with  the 
requirements  of  the  ABC  settlement 
agreement,  the  class  member  should  not 
be  allowed  to  apply  for  relief  under 
NACARA. 

Section  309{c)(5)(C)(i){I)  of  IIRIRA,  as 
amended  by  section  203(a)  of  NACARA, 
provides  that  any  registered  ABC  class 
member  who  has  not  been  apprehended, 
after  December  19, 1990,  at  time  of  entry 
or  convicted  of  an  aggravated  felony 
may  apply  for  suspension  of  deportation 
or  special  rule  cancellation  of  removal 
under  the  provisions  enacted  by 
NACARA.  In  contrast  to  sections 
309(c)(5)(C)(i)(U)  and  (V)  of  IIRIRA,  as 
amended  by  NACARA,  there  is  no 
statutory  language  in  section 
309(c)(5)(C)(i)(I)  of  IIRIRA  connecting 
eligibility  to  apply  for  relief  under 
NACARA  to  the  filing  of  an  asylum 
application.  Section  309(c)(5)(C)(i)(I)  of 
IIRIRA  contains  no  requirement  that  the 
registered  class  member  have  applied 
for  asylum  on  any  particular  date,  or 
ever  have  applied  for  asylum,  but 
instead  predicates  eligibility  to  apply 
solely  on  nationality  and  entry  date 
(which  correspond  to  ABC  class 
membership)  and  registration  for  ABC 
benefits.  Therefore,  the  Department 
believes  it  would  be  improper  to 
include  in  the  regidations  a  substantive 
restriction  on  eligibility  that  is  not 
reflected  in  the  statute. 

Substantive  Eligibility 

Eligibility-Continuous  Physical  Presence 

Several  commenters  suggested 
revisions  to  §  240.64,  regarding  the 
calculation  of  continuous  physical 
presence.  With  respect  to  §  240.64(b)(1), 
concerning  continuous  physical 
presence  for  suspension  of  deportation 
cases,  the  commenters  suggested 
modifying  the  "brief,  casual,  and 
innocent"  standard  by  defining  single 
absences  not  exceeding  90  days  or 
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aggregate  absences  not  exceeding  180 
days  to  be  considered  "brief  in  order 
to  parallel  the  standard  used  in 
cancellation  of  removal  cases.  The 
commenters  further  proposed  that 
absences  of  greater  duration  should  be 
evaluated  on  a  case-by-case  basis,  and 
that  the  applicant  should  still  be 
required  to  establish  that  any  departure 
was  casual  or  innocent. 

With  respect  to  §  240.64(b)(2),  relating 
to  special  rule  cancellation  of  removal, 
several  commenters  objected  to  the 
requirement  that  an  applicant  must 
establish  that  single  absences  of  90  days 
or  less  were  brief,  casual,  and  innocent. 
These  commenters  argued  that  such  a 
requirement  was  inconsistent  with  the 
Act.  Similarly,  these  cpmmenters 
objected  to  the  language  contained  in 
§  240.64(b)(3),  which  states  that  a 
departvue  incident  to  a  final  order  of 
deportation  or  removal,  or  an  order  of 
voluntary  departiue,  or  with  the  intent 
to  commit  a  crime  terminates 
continuous  physical  presence.  The 
commenters  suggested  amending  the 
provision  for  special  rule  cancellation  of 
removal  to  delete  the  mandatory  finding 
and  substitute  language  providing  that 
such  absences  may  be  the  basis  for 
finding  that  continuous  physical 
presence  has  been  terminated. 

The  Department  will  adopt  certain 
suggestions  regarding  the  definition  of  a 
"brieP'  absence  from  the  United  States. 
As  proposed,  §  240.64(b)(1)  reiterates 
former  section  244(b)(2)  of  the  Act,  as  in 
effect  prior  to  IIRIRA,  which  establishes 
that  for  purposes  of  continuous  physical 
presence,  absences  from  the  United 
States  will  be  evaluated  based  on  a 
determination  of  whether  the  absence 
was  brief,  casual,  and  innocent. 
Initially,  the  Department  chose  to, adopt 
this  language  without  further 
clarification  in  the  rule,  based  on  the 
body  of  case  law  interpreting  this 
provision,  as  well  as  the  greater 
flexibility  inherent  in  the  phrase  "brief, 
casual,  and  innocent."  Because  the 
concept  of  "brief,  casual,  and  innocent," 
however,  goes  to  the  nature  of  a 
departing,  it  is  consistent  with  section 
244(d)(2)  of  the  Act,  as  in  effect  prior  to 
IIRIRA,  to  provide  some  guidance 
within  the  rule  regarding  one  or  more  of 
these  factors.  Given  the  use  of  the  90/ 
180-day  rule  within  the  context  of  both 
cancellation  of  removal  and  special  rule 
cancellation  of  removal,  it  is  reasonable 
to  adopt  these  timeframes  for  piuposes 
of  suspension  of  deportation  imder 
NACARA.  To  assist  adjudicators  and  to 
ensure  consistent  determinations 
regarding  the  length  of  a  departure,  the 
Department  will  revise  the  rule  to  define 
a  "brief  absence  as  one  of  90  days  or 
less  or  an  aggregate  of  180  days  or  less. 


Absences  of  greater  duration  will  still  be 
considered  on  a  case-by-case  basis  in 
suspension  cases  in  order  to  comply 
with  the  broader  language  of  "brief, 
casual,  and  innocent"  contained  in  the 
statute.  All  absences  will  be  evaluated, 
however,  to  determine  whether  or  not 
they  were  casual  and  innocent. 

The  Department  will  also  amend 
§  240.64(b)(2)  of  the  proposed  rule 
relating  to  special  rule  cancellation  of 
removed  to  reflect  the  definition  of 
"brief  adopted  in  §  240.64(b)(1).  It  is 
not  appropriate,  however,  to  adopt  the 
remaining  suggestions  relating  to  special 
rule  cancellation  of  removal.  The 
commenters  suggest  that  it  is  contrary  to 
the  statute  to  disqualify  a  special  rule 
cancellation  of  removal  applicant  based 
on  the  natiu«  of  his  or  her  absences. 
Neither  NACARA  nor  the  Act,  as 
amended  by  IIRIRA,  precludes  such  an 
evaluation,  and  when  the  90/180-day 
nile  is  read  within  the  context  of 
immigration  reform  under  IIRIRA,  it  is 
apparent  that  Congress  intended  certain 
kinds  of  departures,  such  as  those  made 
in  furtherance  of  criminal  offenses,  to 
terminate  continuous  physical  presence. 
Similarly,  through  reinstatement  under 
section  241(a)(5)  of  the  Act,  Congress 
severely  limited  the  opportunity  to  seek 
relief  for  aliens  who  illegally  reenter  the 
United  States  eifter  previously  being 
removed,  or  departing  voluntarily  under 
final  orders. 

The  interim  rule  resolves  the  apparent 
inconsistency  by  clarifying  the  effect  of 
certain  absences  of  90  days  or  less  in  a 
manner  consistent  with  suspension  of 
deportation.  Specifically,  the  second 
sentence  of  §  240.64(b)(2)  retains  the 
analytical  framework  of  the  brief, 
casual,  and  innocent  standard  to 
account  for  those  situations  in  which  a 
relatively  brief  absence  nonetheless 
meaningfully  interrupts  continuous 
physical  presence.  The  burden  of  proof 
remains  on  the  applicant  to  establish  the 
"casual  and  innocent"  nature  of  such 
departures  in  order  to  conform  with  the 
biuden  of  proof  required  under 
suspension  of  deportation.  While 
§  240.64(b)(2)  attempts  to  account  for 
departures  generally,  §  240.64(b)(3) 
identifies  specific  depart\u«s  that  have 
long  been  considered  to  break 
continuous  physical  presence  in  the 
context  of  suspension  of  deportation 
adjudications.  It  is,  therefore,  both 
reasonable  and  necessary  to  place  the 
same  restrictions  on  special  rule 
cancellation  applicants. 

Eligibility-Statutory  Bars 

Several  commenters  asserted  that  the 
regulations  should  not  subject  NACARA 
beneficiaries  to  bars  to  eligibility  for 
suspension  of  deportation  or  special 


rule  cancellation  of  removal,  such  as 
section  242B(e)  of  the  Act,  as  in  effect 
prior  to  April  1, 1997,  and  current 
section  240(b)(7)  of  the  Act.  The 
commenters  maintain  that  Congress 
intended  to  waive  substantive  bars 
relating  to  eligibility.  Citing  section 
203(c)  of  NACARA,  which  allows 
beneficiaries  to  file  a  motion  to  reopen 
"[njotwithstanding  any  limitation 
imposed  by  law,"  the  commenters  argue 
that  the  plain  language  of  the  statute 
indicates  that  the  goal  of  section  203  of 
NACARA  was  to  waive  all  limitations 
on  relief.  The  commenters  note  that 
Congress  excepted  from  this  provision 
limitations  premised  on  an  alien's 
conviction  of  an  aggravated  felony.  The 
commenters  argue  that,  because  there  is 
no  provision  of  law  that  bars  an 
individual  convicted  of  an  aggravated 
felony  from  filing  a  motion  to  reopen. 
Congress  must  have  intended  this 
provision  to  apply  to  all  other 
limitations  to  relief,  not  just  to 
limitations  on  motions  to  reopen. 

The  regulatory  requirements  reflecting 
the  statutory  bars  will  remain 
unchanged.  The  Department's  analysis 
of  the  statutory  bars  has  been  fully  set 
out  in  both  the  supplemental 
information  in  the  proposed  rule,  at  63 
PR  64895,  and  in  the  supplemental 
information  in  the  interim  rule 
concerning  NACARA  motions  to 
reopen,  at  63  PR  31890.  The 
parenthetical  relating  to  aggravated 
felonies  contained  in  section  203(c)  of 
NACARA  does  not  overcome  the 
definitive  statutory  language  indicating 
that  the  paragraph  is  directed  at 
statutory  limitations  on  motions  to 
reopen.  The  parenthetical  is  more 
properly  read  as  a  reiteration  of  the 
basic  eligibility  requirement  rather  than 
a  rejection  of  all  other  substantive 
eligibility  requirements.  This 
parenthetical  in  no  way  exempts 
NACARA  beneficiaries  from  the 
statutory  bars  to  suspension  of 
deportation  or  cancellation  of  removal. 

Eligibility-Battered  Spouses  and 
Children 

A  significant  niunber  of  commenters 
requested  that  the  Department  address 
the  special  circiunstances  of  battered 
spouses  and  children  who  are  eligible 
for  suspension  of  deportation  under 
section  244(a)(3)  of  the  Act,  prior  to 
IIRIRA,  or  cancellation  of  removal  under 
section  240A(b)(2)  of  the  Act.  Those 
provisions  permit  the  battered  spouse 
and  child(ren)  of  a  United  States  citizen 
or  lawful  permanent  resident  spouse  or 
parent  to  qualify  for  suspension  of 
deportation  or  cancellation  of  removal 
by  showing  3,  rather  than  7  years  of 
continuous  physical  presence,  good 
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moral  character,  and  extreme  hardship 
to  the  alien,  the  alien's  child,  or  in  the 
case  of  an  alien  who  is  a  child,  to  the 
child's  parent.  Specifically,  the 
commenters  asked  that  the  special 
criteria  used  to  evaluate  extreme 
hardship  in  adjustment  of  status  self- 
petitions  submitted  by  battered  spouses 
and  children  should  also  be  made 
expbcitly  api^icable  to  those 
individuals  seeking  relief  through 
suspension  of  deportation  or 
cancellation  of  removal.  The 
commenters  noted  that  the  Violence 
Against  Women  Act  (VAWA),  a 
component  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994,  Pub. 
L.  103-322  (108  Stat.  1902-1955), 
created  provisions  to  aid  battered 
immigrants  whose  ability  to  remain 

Eermanently  in  the  United  States  may 
B  threatened  by  abusive  spouses  or 
parents. 

In  the  context  of  self-petitioning, 
provided  for  in  sections  204{a)(l)(A)(iii) 
and  (iv)  and  204(a)(l)(B)(ii)  and  (iii)  of 
the  Act,  the  Service  has  issued  guidance 
instructing  adjudicators  to  consider 
certain  factors  when  evaluating  a  claim 
of  extreme  hardship  based  on  domestic 
abuse.  These  foctors  are: 

(1)  The  nat\ire  and  extent  of  the 
physical  or  psychological  consequences 
of  abuse; 

(2)  The  impact  of  loss  of  access  to  the 
United  States  courts  and  criminal 
justice  system  (including,  but  not 
limited  to,  the  ability  to  obtain  and 
enforce  orders  of  protection,  criminal 
investigations  and  prosecutions,  and 
femily  law  proceedings  or  court  orders 
regarding  child  support,  maintenance, 
child  custody,  and  visitation); 

(3)  The  likelihood  that  the  batterer's 
family,  friends,  or  others  acting  on 
behalf  of  the  batterer  in  the  home 
country  would  physically  or 
psychologically  harm  the  applicant  or 
the  applicant's  child(ren); 

(4)  The  applicant's  needs  and/or 
needs  of  the  applicant's  child(ren)  for 
social,  medical,  mental  health,  or  other 
supportive  services  for  victims  of 
domestic  violence  that  are  unavailable 
or  not  reasonably  accessible  in  the  home 
coun^; 

(5)  Ine  existence  of  laws  and  social 
practices  in  the  home  country  that 
punish  the  applicant  or  the  applicant's 
child(ren)  because  they  have  been 
victims  of  domestic  violence  or  have 
taken  steps  to  leave  an  abusive 
household;  and 

(6)  The  abuser's  ability  to  travel  to  the 
home  country  and  the  ability  and 
Mdllingness  of  authorities  in  the  home 
country  to  protect  the  applicant  and/or 
the  applicant's  child(ren)  from  future 
abuse. 


The  commenters  requested  inclusion 
of  these  factors  in  the  regulation  in 
order  to  ensure  consistent  application  of 
these  considerations,  whether  the 
applicant  seeks  relief  through  the  self- 
petitioning  process,  under  NACARA,  or 
in  the  coiu-se  of  non-NACARA 
immigration  proceedings.  Many 
commenters  expressed  concern  that 
omission  of  the  factors  would  suggest 
that  domestic  violence  issues  were 
irrelevant  in  the  context  of  sxispension 
or  cancellation  adjudications.  The 
commenters  also  noted  that  many 
applicants  who  had  experienced 
domestic  violence  would  be  reluctant  to 
raise  such  issues  on  their  own,  and  that 
including  these  factors  would  assist 
attorneys  and  adjudicators  in  eliciting 
information,  and  would  help  applicants 
to  understand  that  fears  of  domestic 
abuse  or  other  repercussions  were 
legitimate  issues  for  the  adjudicator  to 
consider. 

The  commenters  correctly  note  that 
the  suspension  and  cancellation 
provisions  pertaining  to  domestic  abuse 
are  part  of  a  broader  series  of  initiatives 
to  protect  battered  spouses  and  children 
within  the  immigration  laws.  Most 
notably,  sections  204(a)(1)(A)  and  (B)  of 
the  Act,  as  amended,  permit  victims  of 
domestic  violence  to  self-petition  for 
adjustment  of  status  so  that  their  ability, 
to  reside  permanently  in  the  United 
States  is  not  conditioned  on  submission 
of  a  petition  on  their  behalf  by  the 
abusive  spouse  or  parent.  The  criteria 
for  adjustment  of  status  under  this 
provision  is  similar  to  that  required  in 
the  suspension  or  cancellation  context, 
except  that  the  spouse  or  child  must  be 
able  to  establish  3  years  of  residence  in 
the  United  States.  To  assist  adjudicators 
in  evaluating  extreme  hardship  to  these 
self-petitioners,  the  Service  has  issued 
guidance  regarding  the  special  nature  of 
domestic  abuse  cases  and  the  kind  of 
hardship  that  may  be  present.  See 
Supplementary  Information  to  the 
interim  rule,  published  on  March  26, 
1996.  at  61  FR  13061,  "Petition  to 
Classify  Alien  as  Immediate  Relative  of 
a  United  States  Citizen  or  as  a 
Preference  Immigrant;  Self-Petitioning 
for  Certain  Battered  or  Abiised  Spouses 
and  Children;"  Memorandiun  for 
Terrance  M.  O'Reilly,  Director, 
Administrative  Appeals  Office,  from 
Paul  Virtue,  Office  of  General  Coimsel, 
"  'Extreme  Hardship'  and  Dociunentary 
Requirements  Involving  Battered 
Spouses  and  Children,"  (October  16, 
1998),  reprinted  at  76  Interpreter 
Releases  162  (January  25, 1999). 
Nothing  in  the  proposed  rule 
prohibits  an  applicant  from  raising  the 
VAWA  factors  in  support  of  a 
suspension  of  deportation  or 


cancellation  of  removal  application.  The 
Department  agrees,  however,  that  the 
factors  should  be  included  in  the 
interim  rule  to  avoid  confusion.  The 
addition  of  these  factors  also  affirms  the 
Department's  commitment  to  aiding 
victims  of  domestic  violence  and  will 
assist  adjudicators,  attorneys,  and 
applicants  in  eliciting  and  developing 
relevant  facts. 

Consequently,  new  §  240.58(c)  lists 
the  VAWA  factors  and  also  clearly  states 
that  these  factors  are  relevant  in  any 
extreme  hardship  determination  in  the 
context  of  a  request  for  suspension  of 
deportation,  whether  or  not  it  is  within 
the  context  of  section  244(a)(3)  of  the 
Act,  as  in  effect  prior  to  IIRIRA.  Sections 
240.64(c)  and  240.20(c)  of  the  interim 
rule  will  also  reflect  that  domestic 
violence  factors  are  relevant  to  the 
extreme  hardship  determination  with 
regards  to  requests  for  special  rule 
cancellation  of  removal  and  cancellation 
of  removal  under  section  240A(b)(2)  of 
the  Act,  respectively. 

Rebuttable  Presumption  of  Extreme 
Hardship  for  Certain  NACARA 
Beneficiaries 

Virtually  all  public  commenters 
contained  a  request  that  the  Department 
extend  some  form  of  a  presumption  of 
extreme  hardship  to  principal  NACARA 
applicants,  including  nationals  of  the 
former  Soviet  bloc.  In  particular,  the 
majority  of  commenters  asked  the 
Department  to  extend  a  presumption  to 
those  Salvadorans  and  Guatemalans 
who  are  class  members  of  the  ABC 
lawsuit.  Many  of  the  commenters 
requested  that  evidence  of  class 
membership  should  be  considered 
sufficient  to  establish  extreme  hardship 
based  on  the  conditions  in  El  Salvador 
and  Guatemala,  particiilarly  after 
Hurricane  Mitch.  Additionally, 
commenters  argued  that  the  class  had 
been  protected  for  prolonged  periods  of 
time  frt)m  deportation  as  a  result  of  the 
ABC  settiement  agreement  and  other 
measures  staying  deportation,  including 
TPS  for  Salvadorans,  such  that  class 
members  had  established  ties  to  the 
United  States,  a  significant  factor  in 
evaluating  hardship. 

Some  commenters  discussed  at  great 
length  factors  the  authors  believed  to  be 
relevant  to  an  extreme  hardship 
determination  for  the  ABC  class.  The 
commenters  noted,  for  instance,  that 
many  class  members  have  children  who 
were  either  bom  in  the  United  States  or 
who  came  to  this  country  at  such  a 
young  age  that  they  have  little  or  no 
memory  of  El  Salvador  or  Guatemala. 
The  commenters  also  identified  other 
factors,  including  the  circumstances 
under  which  the  class  members  fled 
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their  countries,  the  quality  of  health 
care  and  educational  opportimity  in 
those  coimtries,  the  psychological 
effects  of  returning  to  a  country  where 
an  individual  or  a  family  member  may 
have  suffwed  persecution,  the  lack  of 
sufficient  employment  opportunities  in 
those  countries,  and  the  possibility  of 
significant  financial  loss,  as  the 
commenters  believe  that  many  class 
members  have  purchased  homes  or 
started  businesses  in  the  United  States. 
Many  of  the  public  comments  also 
noted  that  a  mandatory  finding  would 
enhance  administrative  efficiency  by 
eliminating  the  need  to  make  individual 
determinations  of  extreme  hardship  for 
the  approximately  240,000  ABC  class 
members  who  are  eligible  to  apply  for 
relief  under  section  203  of  NACARA.  As 
a  further  matter  of  administrative 
convenience,  many  commenters  urged 
that  the  mandatory  presumption  should 
also  be  extended  to  nationals  of  the 
former  Soviet  bloc  and  all  spouses, 
children,  and  unmarried  sons  and 
daughters  over  the  age  of  21  eligible  for 
NACARA  on  the  basis  of  a  grant  of  relief 
to  a  parent  or  spouse  (NACARA 
dependents). 

One  commenter  objected  to  a 
presimiption  of  extreme  hardship  on  the 
grounds  that  it  was  contrary  to 
NACARA  and  the  Act,  arguing  that 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  requires 
individualized  determinations  of 
extreme  hardship  in  all  cases.  . 

The  Department  declines  to  adopt  a 
blanket  finding  that  all  NACARA 
beneficiaries  will  suffer  extreme 
hardship  if  they  are  deported  or 
removed  to  their  home  coimtries,  as 
such  a  finding  would  be  contrary  to  the 
specific  requirements  of  both  NACARA 
and  the  Act,  as  well  as  the  body  of 
administrative  and  judicial 
interpretations  that  have  been  adopted 
regarding  the  meaning  of  "extreme 
hardship."  The  Department  has 
concluded,  however,  that  strong  factual 
evidence  exists  to  support  an 
evidentiary  presumption  of  extreme 
hardship  for  those  ABC  class  members 
who  are  eligible  to  apply  for  NACARA 
relief,  as  defined  in  §  240.61(a)  or  (b)  of 
this  interim  rule.  This  conclusion  is 
based  on  a  determination  that  the  ABC 
class  shares  certain  characteristics  that 
give  rise  to  a  strong  likelihood  that  an 
ABC  class  member  or  qualified  relative 
woiUd  suffer  extreme  hardship  if  the 
class  member  were  deported  or 
removed.  Such  a  presumption  may  be 
rebutted  by  the  Service  if  evidence  in 
the  record  establishes  that  it  is  more 
likely  than  not  that  extreme  hardship 
woidd  not  result  from  removal  or 
deportation. 


The  creation  of  a  presumption  will 
not,  however,  eliminate  the  necessity  of 
examining  the  evidence  of  extreme 
hardship  in  each  case.  An  applicant  will 
be  required  to  submit  a  completed 
application  that  includes  answers  to 
questions  relating  to  extreme  hardship 
and  to  answer  questions  regarding 
hardship  at  the  interview  or  hearing. 
Adjudicators  will  determine  whether 
there  is  anything  to  disprove  the 
presumption  of  extreme  hardship  and 
may  ask  additional  questions  at  the 
interview  or  hearing,  if  necessary.  The 
burden  of  proof  will  lie  with  the  Service 
to  overcome  the  presimiption,  if 
supported  by  evidence  in  the  record.  In 
this  way,  the  likelihood  that  ABC  class 
members  will  suffer  extreme  hardship  is 
balanced  against  the  necessity  of  a  case- 
by-case  evaluation  of  the  individual 
application.  Eligibility  criteria  for  the 
presumption,  and  the  burden  and 
standard  of  proof  that  will  apply  in 
presumption  cases,  are  described  in  new 
§  240.64(d). 

As  noted  in  the  supplemental  material 
in  the  proposed  rule,  extreme  hardship 
is  determined  on  a  case-by-case  basis, 
taking  into  account  the  particidar 
circumstances  of  the  individual 
applicant.  Matter  of  Hwang,  10 1  &  N 
Dec.  448,  451  (BIA  1964).  While  each 
application  must  be  assessed  on  its  own 
merits,  and  each  applicant  must  be 
foimd  statutorily  eligible  before  being 
considered  for  this  discretionary  form  of 
relief,  neither  NACARA  nor  the  Act 
limits  the  Attorney  General's  authority 
to  create  appropriate  rules  and 
procedures  for  determining  eligibility 
for  suspension  of  deportation  or  special 
rule  cancellation  of  removal.  The 
Attorney  General  may  elect  to  create  a 
rebuttable  presumption  of  extreme 
hardship  as  part  of  the  adjudication  of 
such  cases.  Laitially,  the  Department 
believed  that  including  a  list  of  relevant 
factors  and  general  guidance  regarding  a 
determination  of  extreme  hardship 
would  be  sufficient  to  address  concerns 
raised  by  the  public.  The  concerns 
outlined  in  comments  to  the  proposed 
rule  have  led  the  Department  to  assess 
whether  further  measures,  consistent 
with  the  statute,  are  appropriate  based 
on  the  unique  circumstances  of 
NACARA  beneficiaries.  The  Department 
has  concluded  that  such  measures 
would  be  appropriate  and  would  further 
an  interest  in  greater  administrative 
efficiency. 

Further  examination  of  the  issue 
yields  two  conclusions.  First,  certain 
factors  routinely  noted  in  evaluations  of 
extreme  hardship  may  serve  as  strong 
predictors  of  the  likelihood  of  extreme 
hardship  in  a  given  case.  For  instance, 
under  the  relevant  case  law,  the  longer 


an  individual  has  lived  in  the  United 
States  beyond  the  requisite  7  years,  the 
more  likely  he  or  she  is  to  develop 
significant  ties  to  the  United  States,  and 
the  more  likely  it  is  that  the  adjudicator 
will  find  extreme  hardship.  See  Matter 
ofO-J-O.  Int.  Dec.  3280  (BIA  1996) 
(dissenting  opinion  listing  all  published 
suspension  cases).  Similarly,  the  longer 
an  applicant  lives  in  the  United  States 
under  protection  from  deportation,  the 
more  likely  it  is  that  he  or  she  has 
developed  long-term  ties  to  the  United 
States.  See  Matter  ofL-O-G.  Int.  Dec. 
3281  (BIA  1996). 

Second,  the  unique  immigration 
history  and  circumstances  of  the  ABC 
class  has  given  rise  to  a  group  of 
approximately  240,000  NACARA- 
eligible  individuals  who  share  the 
general  predictors  of  extreme  hardship 
described  in  the  preceding  paragraph,  as 
well  as  other  predictors  that  are  imique 
to  this  class.  The  composition  of  the 
group  itself  is  unusual,  as  it  is 
composed  of  Salvadorans  and 
Guatemalans  who  either  entered  the 
United  States  and  filed  for  asylum  prior 
to  April  1, 1990,  or  entered  the  United 
States  prior  to  September  19, 1990,  or 
October  1, 1990,  respectively,  and 
registered  for  benefits  under  the  terms  of 
the  ABC  settlement.  These  individuals 
fled  circumstances  of  civil  war  and 
political  violence  in  their  homelands 
during  the  1980s,  and  some  applied  for 
asylimi  in  the  United  States,  hi  1985, 
advocates  for  Guatemalan  and 
Salvadoran  refugees,  church  groups,  and 
refugees  themselves  brought  suit  against 
the  United  States  Government  for 
allegedly  discriminatory  treatment  of 
Guatemalan  and  Salvadorein  asylum 
applicants.  The  Department  settled  the 
litigation  in  1990,  following  significant 
developments  in  its  asylum  and  refugee 
law  and  procedures,  including  the 
creation  of  a  professionally  trained 
asyliun  officer  corps  and  Congress's 
grant  of  TPS  to  Salvadorans. 

As  a  result  of  the  settlement,  ABC 
class  members  who  complied  with  all 
registration  requirements  were  entitled 
to  remain  in  the  United  States  until 
such  time  as  they  received  either  a  de 
novo  review  of  their  asylum 
applications,  or,  for  those  whose  cases 
had  not  been  adjudicated  previously,  a 
determination  under  special  procedures. 
For  administrative  reasons  and  because 
of  provisions  in  the  settlement 
agreement  regarding  asylum  filing 
deadlines,  these  adjudications  were 
postponed  during  the  period  of  time  in 
which  Salvadorans,  who  comprise 
approximately  80  percent  of  the  class, 
were  protected  from  deportation  imder 
TPS  (January  1. 1991,  to  June  30, 1992) 
and  Deferred  Enforced  Departure  PED) 
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(June  30, 1992,  to  December  31, 1994). 
The  special  adjudications  were  further 
postponed  to  provide  registered  class 
members  who  had  not  yet  applied  for 
asylum  an  opportimity  to  do  so  under 
the  terms  of  the  settlement 
Consequently,  Guatemalans  and 
Salvadorans  who  wished  to  continue  to 
remain  eligible  for  ABC  benefits  (and 
also  free  from  the  fear  of  deportation) 
were  required  to  file  an  asylum 
application  if  they  had  not  previously 
done  so.  Guatemalans  had  to  have  filed 
for  asylum  on  or  before  January  4, 1995, 
while  Salvadorans  were  required  to 
have  filed  their  applications  no  later 
than  January  31, 1996  (with  an 
administrative  extension  until  February 
16, 1996).  Although  ASC  adjudications 
began  in  April  1997,  they  were 
suspended  in  February  1998  in  order  to 
permit  those  ABC  class  members  with 
pending  asylum  applications  to  apply 
for  NACARA  relief  with  the  Service. 

Yet  another  shared  characteristic 
pertaining  to  immigration  history  is  the 
difficulty  many  Salvadorans  and 
Guatemalans  might  have  feced  had  they 
repatriated  during  the  early  1990s. 
Although  the  Salvadoran  government 
and  opposition  were  engaged  in  peace 
negotiations  throughout  1990  and  1991, 
the  United  States  recognized  the  need  to 
provide  special  protection  to 
Salvadorans  residing  in  the  United 
States.  Congress  first  gave  Salvadorans 
protection  through  TPS,  and  then,  even 
after  peace  accords  had  been  signed,  the 
President  extended  protection  through 
DED  until  the  end  of  1994.  While  these 
special  protections  were  only  formally 
accorded  to  Salvadorans,  registered 
Guatemalan  class  members  also 
benefited  from  these  protections 
because  it  was  not  administratively 
efficient  to  conduct  ABC  interviews 
solely  for  Guatemalans.  Furthermore, 
the  Guatemalan  peace  accords  were  not 
signed  until  1996.  making  it  less  likely 
that  Guatemalan  class  members  in  the 
United  States  would  have  sought  to 
repatriate  prior  to  that  time. 

The  result  of  this  unusual 
immigration  history  is  the  creation  of  a 
large  class  of  individuals  who  share 
certain  strong  predictors  of  extreme 
hardship.  By  the  time  NACARA 
adjudications  before  the  Service  begin, 
all  NACARA-eligible  ABC  class 
members  will  have  been  in  the  United 
States  at  least  9  years,  while  more  than 
two-thirds  will  have  lived  here  for  a 
decade  or  more.  Most  NACARA-eligible 
ABC  class  members  will  also  have  lived 
in  the  United  States  for  a  prolonged 
period  of  time  without  fear  of 
deportation,  and  will  have  done  so 
continuously  from  the  date  of  the 
settlement  agreement  to  the  present  day. 


if  they  maintained  thefr  eligibility  for 
ABC  benefits  by  filing  an  asylum 
application  by  the  relevant  deadline.  As 
previously  noted,  length  of  stay, 
coupled  with  some  form  of  authorized 
presence,  can  be  a  strong  indicator  that 
an  applicant  is  likely  to  suffer  extreme 
hardship. 

Additional  characteristics  of  the  ABC 
class  appear  to  add  to  the  likelihood  of 
extreme  hardship.  All  NACARA-eligible 
class  members  who  applied  for  asylum 
were  entitled  to  work  authorization  in 
conjunction  with  their  asylum 
applications.  Similarly,  all  Salvadorans 
protected  imder  TPS  and  DED  were  also 
entitled  to  work  lawfully  while  under 
that  protection.  Recognizing  that  the 
expiration  of  DED  in  1994  coidd  harm 
those  Salvadoran  class  members  who 
had  not  yet  filed  an  asylum  application 
to  maintain  their  eligibility  for  the 
benefits  of  the  ABC  settlement  because 
the  deadline  for  filing  had  not  yet 
passed,  the  Government  extended  DED- 
based  work  authorization  for 
Salvadorans  until  April  30, 1996.  As  a 
practical  matter,  ABC  class  members 
with  work  authorization  are  more  likely 
to  have  access  to  steady  emplojrment, 
career  opportimities,  and  reasonable 
wages  than  someone  working  in  the 
United  States  unlawfully.  Thus,  it  is 
more  likely  that  ABC  class  members  are 
participating  more  fully  in  the  economy 
and  would  experience  extreme  hardship 
upon  deportation  or  removal.  While 
work  authorization  alone  may  not  be  a 
clear  predictor  of  extreme  hardship,  the 
fact  that  class  members  were  entitled  to 
receive  it,  when  viewed  in  addition  to 
their  long-term  and  authorized  presence 
in  the  United  States,  adds  to  the 
likelihood  that  they  have  built  strong 
ties  to  this  coimtry  and  would  suffer 
extreme  hardship  if  retiuned  to  El 
Salvador  or  Guatemala.  For  those  class 
members  with  steady  employment  in 
the  United  States,  the  possibility  of 
extreme  hardship  might  be  further 
compounded  by  reportedly  significant 
imderemployment  in  Guatemala  and  El 
Salvador. 

Consequently,  ABC  class  members 
eligible  for  relief  under  section  203  of 
NACARA  will  be  presiuned  to  satisfy 
the  requirements  for  extreme  hardship 
upon  submission  of  a  completed  Form 
1-881.  Although  the  Department  has 
carefully  considered  requests  to  include 
other  NACARA-eligible  applicants 
within  the' presumption,  die  facts  do  not 
appear  to  justify  a  presiunption  for  those 
applicants.  The  ABC  class  is 
distinguished  from  other  NACARA 
applicants  by  its  distinct  legal  identity 
and  the  specific  characteristics 
identified  in  this  discussion.  This 
interim  rule  will,  therefore,  continue  to 


require  applicants  who  are  not  ABC 
class  members  to  bear  the  burden  of 
proof  in  establishing  extreme  hardship. 
However,  the  Department  recognizes 
that  these  predictive  characteristics  may 
be  present  in  other  cases.  Accordingly, 
the  rule  will  provide  that  evidence  of  an 
extended  stay  in  the  United  States 
without  fear  of  deportation  and  with  the 
benefit  of  work  authorization  shall  be 
considered  relevant  to  the 
determination  of  whether  deportation 
wiU  result  in  extreme  hardskip. 

The  Form  1-881  and  Instructions  have 
been  modified  to  address  these  changes. 
The  form  will  explain  that  an  applicant 
who  is  either  a  registered  member  of  the 
ABC  class,  as  described  in  Part  II  (a)  of 
the  form,  or  a  Salvadoran  or  Guatemalan 
who  applied  for  asyliun  prior  to  April 
1, 1990,  as  described  in  Part  II  (b)  of  the 
form,  will  be  presiuned  to  meet  the 
extreme  hardship  requirement  unless 
evidence  in  the  record  establishes  that 
neither  the  applicant  nor  a  qualified 
relative  is  likely  to  experience  extreme 
hardship.  To  qualify  for  the 
presumpticm,  an  applicant  must  answer 
all  questions  on  the  Form  1-881 
regarding  extreme  hardship,  but  will  not 
initially  be  required  to  attach 
documentary  evidence  to  support  his  or 
her  answers.  The  instructions  will  note, 
however,  that  the  Service  may  request 
additional  documents  for  any  aspect  of 
the  application,  including  extreme 
hardship,  at  the  time  of  the  interview. 
*The  lack  of  one  or  more  factors  will 
not  lead  to  a  conclusion  that  the 
presumption  has  been  overcome. 
Instead,  adjudicators  will  evaluate  an 
application  on  the  basis  of  whether, 
given  the  presumption,  the  application 
contains  evidence  of  factors  associated 
with  extreme  hardship  (as  set  forth  in 
§  240.58).  Generally,  the  presumption 
will  be  overcome  only  under  two 
circimistances.  First,  the  presumption 
might  be  overcome  in  those  cases  where 
there  is  no  evidence  of  factors 
associated  with  extreme  hardship  (for 
example,  an  ^plicant  who  has  no 
family  in  the  United  States,  no  work 
history,  and  no  ties  to  the  conmnmity). 
Second,  evidence  contained  in  the 
record  could  significantiy  undermine 
the  basic  assumptions  on  which  the 
presiunption  is  based.  For  example,  if 
an  individual  has  acquired  significant 
resources  or  property  in  his  or  her  home 
country,  the  individual  and  his  or  her 
qualified  family  members  may  be  able  to 
return  without  experiencing  extreme 
hardship,  in  the  absence  of  other 
hardship  factors  va.  the  case  (such  as  a 
serious  medical  treatment  for  which 
there  is  no  treatment  in  the  home 
coimtry).  • 
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The  adjudicator  must  evaluate  all  the 
evidence  in  the  record  and  weigh  it 
accordingly  in  making  a  determination 
as  to  whether  the  presumption  has  been 
overcome.  In  the  case  of  applications 
submitted  to  the  Service,  a 
determination  that  the  presimiption  has 
been  overcome  will  resiUt  in  referral  to 
the  Immigration  Court  or  dismissal  of 
the  application,  while  such  a 
determination  by  an  Immigration  Court 
will  result  in  denial  of  the  application. 

Eligibility — Other  Comments  Regarding 
Extreme  Hardship 

Several  commenters  requested  that 
the  Department  modify  §  240.58(b)  by 
deleting  the  sentence,  "To  establish 
extreme  hardship,  an  applicant  must 
demonstrate  that  deportation  would 
result  in  a  degree  of  hardship  beyond 
that  typically  associated  with 
deportation."  The  commenters  argued 
that  this  phrase  could  allow  an 
adjudicator  to  discount  an  individual's 
particular  hardship  claim  if  it  was 
similar  to  that  of  other  applicants  from 
the  same  country. 

The  Department  believes  it  is  not 
appropriate  to  delete  this  sentence.  The 
discussion  of  extreme  hardship 
contained  in  §  240.58(b)  is  based  on  the 
general  principles  set  forth  in  nimierous 
administrative  law  opinions  and  federal 
case  law.  These  cases  routinely  note  that 
extreme  hardship  must  be  something 
greater  than  the  kind  of  disruption  in  a 
person's  life  that  is  likely  to  occur 
whenever  someone  is  deported.  As  the 
supplemental  discussion  in  the 
proposed  rule  explained,  hardship  does 
not  have  to  be  unique  to  be  extreme,  but 
the  effect  of  deportation  or  removal  on 
the  individual  or  a  qualified  relative 
must  be  sufficiently  clear  to  show  that 
the  hardship  would  be  extreme. 

Several  commenters  asked  the 
Department  to  modify  the  list  of  extreme 
hardship  &ctors  contained  in  §  240.58 
by  providing  expanded  definitions  for 
each  fector.  For  instance,  the 
commenters  requested  that 
§  240.58(b)(4),  regarding  an  alien's 
ability  to  find  employment  in  the 
proposed  country  of  removal,  should  be 
further  modified  to  indicate  that  the 
employment  must  pay  a  living  wage. 
Similarly,  commenters  requested  &at 
§  240.58(b)(9),  regarding  the 
psychological  effect  of  removal,  list 
specific  types  of  psychological  harm, 
such  as  that  which  may  be  caused  by  an 
inability  to  support  one's  family.  Odier 
suggestions  included  specifically 
discussing  membership  in  the  ABC  class 
as  a  relevant  immigration  history  factor, 
as  well  as  including  remittances  sent  to 
family  members  abroad  as  a  relevant 
factor  imder  contributions  to  a 


community  in  the  United  States  or  to 
the  United  States,  the  impact  of  an 
enviromnental  disaster  within  the 
proposed  coimtry  of  removal,  and  the 
difficulty  of  readjusting  to  one's  coimtry 
of  origin. 

Section  240.58(b)  contains  a  non- 
exclusive and  broadly  worded  list  of 
factors  that  have  been  found  relevant  by 
adjudicators  when  determining  whether 
extreme  hardship  would  result  from  an 
individual's  deportation.  The  present 
rule  specifically  notes  that  the  listed 
factors  are  those  that  have  generally 
been  recognized  in  case  law,  but  that 
other  factors  that  have  not  been  listed 
may  be  particularly  significant  in  an 
individual  applicant's  case.  It  would  be 
difficiUt  to  list  all  of  the  foctors  that  may 
arise  in  a  particular  case.  AdditionaUy, 
the  attempt  to  do  so  could  be  coimter- 
productive  because,  as  the  description 
of  each  factor  becomes  more  detailed,  it 
could  restrict  the  focus  of  the  inquiry  to 
the  more  narrow  description  of  each 
factor.  Moreover,  some  of  the  suggested 
modifications,  if  included  in  the  rule, 
would  exceed  the  scope  of  the  ciirrent 
understanding  of  extreme  hardship  and, 
therefore,  exceed  the  intended  purpose 
of  codifying  these  factors.  The  broader 
language  of  the  present  rule  permits 
greater  flexibility  for  applicants  and 
adjudicators  and  will  allow  the 
assessment  of  new  factors  to  occur 
within  the  context  of  specific 
adjudications.  As  previously  explained, 
the  Department  has  made  an  exception 
only  in  the  case  of  the  factors  related  to 
VAWA,  which  have  been  independently 
developed  in  the  course  of  the  self- 
petitioning  process  and  are  already  in 
use  in  immigration  proceedings. 

Eligibility— Discretion 

Several  commenters  requested  that 
§  240.64(a)  provide  that  status  as  an 
ABC  class  member  or  as  a  recipient  of 
TPS  or  DED  be  considered  a 
discretionary  factor  that  weighs 
positively  in  fevor  of  granting  relief.  The 
commenters  further  requested  that  the 
regulations  explicitly  provide  that  such 
authorized  presence  in  the  United  States 
will  outweigh  all  but  the  most  egregious 
adverse  discretionary  fectors. 

Although  the  fact  that  an  applicant 
has  received  TPS  or  DED  may  be 
considered  in  the  discretionary  decision 
to  grant  suspension  of  deportation  or 
special  nile  cancellation  of  removal,  the 
Department  believes  that  it  should  not 
be  given  any  more  weight  than  other 
discretionary  considerations. 
Inmiigration  history,  including  the 
receipt  of  TPS  or  DED,  is  an  appropriate 
factor  to  consider  when  evaluating 
extreme  hardship  during  the  eligibility 
determination.  As  such,  it  is 


unnecessary  to  require  an  adjudicator  to 
give  additional  weight  to  immigration 
history  in  making  a  final  determination. 

Eligibility— Evidence 

Several  commenters  requested  that 
the  regiilations  provide  that  the 
applicant's  credible  testimony  by  itself 
may  be  sufficient  to  satisfy  the 
eligibility  requirements.  Other 
commenters  stated  that  the  regulation 
must  include  reference  to  the  use  of 
"any  credible  evidence"  in  any  case 
involving  battered  spouses  and  children 
under  section  244(a)(3)  of  the  Act,  as  in 
effect  prior  to  HRIRA,  or  section 
240A(b)(2)oftheAct. 

The  Department  declines  to  provide 
that  credible  testimony  may  be 
sufficient  to  establish  eligibility  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal.  In  contrast 
to  an  applicant  for  asylimi  for  whom 
credible  testimony  may  be  sufficient  to 
establish  eligibility,  an  applicant  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  may 
reasonably  be  expected  to  provide 
corroborating  evidence  of  certain 
eligibility  criteria.  An  asylum  applicant 
imderstandably  may  not  be  able  to 
provide  documentary  evidence  of  the 
circumstances  that  caused  flight,  given 
the  nature  of  the  claim.  However,  an 
individual  who  has  lived  in  the  United 
States  for  at  least  7  years  should  be  able 
to  provide,  where  necessary,  some  form 
of  docimientary  evidence  of  physical 
presence  in  the  United  States  and, 
where  necessary,  corroboration  of 
community  ties  or  other  evidence 
establishing  that  removal  would  result 
in  extreme  hardship. 

With  respect  to  applicants  for 
suspension  of  deportation  or 
cancellation  of  removal  who  are  eligible 
to  apply  for  relief  under  the  special 
standards  of  section  244(a)(3)  of  the  Act, 
as  in  effect  prior  to  IIRIRA,  or  section 
240A(b)(2)  of  the  Act,  those  statutory 
provisions  already  provide  that  credible 
testimony  may  be  siifficient  to  establish 
material  facts  in  a  case.  Because  the 
interim  rule  affects  these  cases  only 
with  respect  to  extreme  hardship,  it  is 
unnecessary  and  potentially  confusing 
to  carve  out  a  special  provision  within 
the  NACARA  implementing  rule  to 
address  this  issue. 

Application  Process 

Fee  for  Filing  NACARA  Application 

Comments  regarding  the  proposed  fee 
structure  ($215  for  individual 
applications,  with  a  $430  family  cap) 
ranged  from  adopting  the  $100  fee 
required  for  an  application  filed  with 
the  Immigration  Court  to  expanding  the 
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family  cap  to  include  family  members 
who  do  not  submit  their  applications 
simultaneously.  One  commenter 
requested  that  the  regulations  explain 
the  fee  requirements  for  someone  who 
already  paid  a  $100  application  fee  to 
submit  an  application  for  suspension  of 
deportation  or  cancellation  of  removal 
in  Immigration  Court  proceedings,  but 
then  requested  that  the  Immigration 
Court  or  Board  administratively  close 
the  case  to  allow  the  individual  to  apply 
with  the  Service. 

As  explained  in  greater  detail  in  the 
supplementary  information  to  the 
proposed  rule,  the  Service  is  required  by 
statute  to  fund  the  processing  of 
applications  through  user  fees.  No 
appropriations  have  been  provided  by 
Congress  from  tax  dollars  to  adjudicate 
applications  for  relief  under  section  203 
of  NACARA.  The  cost  to  the  Service  to 
adjudicate  applications  must  be  funded 
from  the  Immigration  Examinations  Fee 
Accoimt,  which  is  the  sole  source  of 
funding  for  the  processing  of 
immigration  and  natiualization 
applications  and  petitions,  and  for  other 
purposes  designated  by  Congress,  such 
as  the  processing  of  asylum  applications 
for  which  no  fee  is  required.  Having 
carefully  studied  the  estimated  costs  of 
adjudicating  applications  under  section 
203  of  NACARA,  the  Service  calculated 
that  a  fee  of  $215  for  a  single  applicant, 
or  $430  for  a  family  filing  at  the  same 
time,  is  necessary  to  recover  costs 
associated  with  processing  the 
applications.  Therefore,  the  filing  fee 
cannot  be  lowered  to  $100. 

Similarly,  the  beneflt  of  the  family 
cap  cannot  be  extended  to  those  persons 
who  do  not  file  simultaneously  because 
the  $430  family  cap  takes  into  account 
administrative  cost  savings  achieved  by 
processing  and  adjudicating  midtiple 
cases  as  a  single  unit.  Permitting 
applicants  who  file  separately  to  take 
advantage  of  the  cap  imdermines  the 
projected  savings  and  creates  additional 
adininistrative  costs.  The  only  way  to 
accoimt  for  those  costs  would  be  to 
increase  the  fee  for  individual 
applications  or  to  increase  the  family 
cap.  The  current  fee  represents  an 
appropriate  balance  between  the  need  to 
cover  the  costs  of  adjudication  and 
avoiding  prohibitively  expensive  filing 
fees. 

The  Department  believes  the  oirrent 
language  in  the  regulation  addresses  the 
fee  requirements  for  applying  with  the 
Service.  Regardless  of  any  fees  an 
individual  has  paid  in  the  past  in  the 
course  of  immigration  proceedings,  each 
individual  who  submits  an  application 
with  the  Service  will  be  required  to  pay 
the  full  $215  application  fee  or  the  $430 
family  fee,  as  applicable.  This  includes 


any  NACARA  beneficiary  who  has 
already  paid  $100  to  pursue  an 
application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  in  immigration  proceedings. 

There  are  two  general  categories  of 
NACARA  beneficiaries  who  may  be  in 
immigration  proceedings  that  have  been 
administratively  closed  to  allow  the 
beneficiary  to  apply  for  relief  with  the 
Service.  TTie  first  category  comprises 
dependents  of  NACARA  beneficiaries 
who  have  applied  for  section  203 
NACARA  relief  with  the  Service.  An 
individual  in  the  first  category  may  or 
may  not  have  already  submitted  a  fee  to 
EOIR,  depending  on  whether  the 
individual  has  applied  for  any  relief  that 
requires  an  application  fee.  In  such 
cases,  the  individual  may  opt  to  remain 
within  the  jiuisdiction  of  the 
Immigration  Court,  rather  than  pay  a 
higher  fee  to  apply  with  the  Service. 

The  second  category  comprises 
individuals  who  had  final  orders  of 
deportation  or  removal  that  were 
reopened  to  allow  the  individuals  to 
apply  for  benefits  imder  section  203  of 
NACARA,  and  who  then  move  to 
administratively  close  the  proceedings 
to  apply  for  benefits  with  the  Service. 
An  applicant  is  not  required  to  pay  the 
$100  filing  fee  for  a  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  application  submitted  in 
order  to  perfect  a  motion  to  reopen.  The 
applicant  is  required  only  to  submit  to 
EOIR  a  copy  of  the  application  and 
supporting  documents  that  would  be 
filed  if  the  case  is  reopened.  The 
applicant  is  not  required  to  pay  the 
application  fee  until  after  a  motion  to 
reopen  has  been  granted  and  the 
applicant  has  thus  been  allowed  to 
apply  for  relief.  At  that  time,  the 
applicant  will  have  a  choice  to  either 
pay  the  fee  and  submit  the  original 
application  to  EOIR  for  adjudication  by 
an  Immigration  Court,  or  ask  that  the 
case  be  administratively  closed  so  that 
the  applicant  may  apply  with  the 
Service.  If  the  applicant  has  already 
paid  the  $100  to  apply  with  EOIR  and 
wishes  to  apply  with  the  Service,  the 
applicant  will  nonetheless  be  required 
to  pay  the  full  $215  application  fee. 

Filing  the  Form  1-881  With  the  Service 
To  Perfect  a  NACARA  Motion  To 
Reopen 

One  commenter  requested  that  the 
rule  should  permit  an  applicant  who 
must  file  a  motion  to  reopen  under 
section  203(c)  of  NACARA  to  submit  the 
Form  1-881  directly  to  the  Service 
before  his  or  her  case  has  been 
reopened.  Proof  of  filing  with  the 
Service  would  then  permit  the 
Immigration  Court  to  reopen  the  case. 


The  Department  declines  to  adopt  this 
procedure  because  it  is  contrary  to  8 
CFR  3.43,  which  establishes  the 
procediu«  for  NACARA  motions  to 
reopen.  Additionally,  this  proposal,  if 
adopted,  woidd  create  an  inefficient 
process  for  the  Service  and  might  result 
in  applicants  paying  fees  to  the  Service 
for  applications  that  are  never 
adjudicated.  The  proposed  procedure  to 
allow  an  individual  to  first  submit  an 
application  to  the  Service  before  an 
Immigration  Court  has  granted  a  motion 
to  reopen  would  lead  to  instances  in 
which  an  applicant  pays  $215  to  the 
Service,  but  then  is  not  allowed  to 
proceed  on  the  application,  because  an 
Immigration  Court  denies  the  motion  to 
reopen  or  denies  the  motion  to  close  the 
case  once  it  has  been  reopened. 

Limited  Submission  of  the  Form  EOIR- 
40  to  the  Service 

Many  commenters  requested  that  the 
regulations  allow  the  limited, 
submission  to  the  Service  of  an  already 
completed  Form  EOIR-40,  for  those 
applicants  who  submitted  the  Form 
EOIR— 40  in  proceedings  that  have  been 
administratively  closed. 

The  Department  agrees  that  it  would 
be  unnecessarily  bindensome  for  an 
applicant  who  had  submitted  a 
completed  Form  EOIR-40  to  the 
Immigration  Coiut  to  then  complete  a 
Form  1-881  in  order  to  apply  with  the 
Service.  Most  of  the  information 
requested  on  the  Form  1-881  is  also 
requested  on  the  Form  EOIR-40. 
However,  the  information  on  the  first 
page  of  the  Form  1-881  is  necessary  for 
the  Service  to  determine  jurisdiction, 
eligibility  to  apply,  and  for  completion 
of  data  entry  when  accepting  the 
application.  Therefore,  an  applicant 
who  filed  a  Form  EOIR-40  before  the 
date  that  the  Form  1-881  is  available 
may  apply  with  the  Service  by 
submitting  the  Form  EOIR-40  attached 
to  a  completed  first  page  of  the  Form  I- 
881. 

Also,  any  applicant  who  is  filing  with 
the  Service  a  Form  1-881  or  Form  EOIR- 
40  (with  page  1  of  the  Form  1-881 
attached),  and  was  previously  in 
proceedings  before  EOIR  that  have  been 
administratively  closed  or  continued 
should  attach  to  the  application  a  copy 
of  the  order  to  administratively  close  die 
proceedings  issued  by  the  Immigration 
Court  or  Board.  This  documentation 
requirement  has  now  been  added  to  the 
instructions  to  the  Form  1-881. 
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E.  Adjudication 

Procedure  for  Interview  Before  an 
Asylum  Officer— Fingerprinting. 
Rescheduling  of  Fingerprint  and 
Interview  Appointments 

There  were  several  comments 
regarding  provisions  governing 
fingerprinting  and  the  rescheduling  of 
fingerprinting  appointments  and 
interviews.  Several  comment ers 
requested  that  fingerprinting 
appointments  should  be  scheduled  at 
the  designated  Application  Support 
Center  (ASC)  nearest  to  applicant's 
home.  Others  requested  that  the 
regulation  specify  that  an  applicant  may 
submit  a  request  to  reschedule  the 
interview  or  fingerprinting  appointment 
and  shoidd  also  provide  a  procediue  for 
rescheduling  the  interview  or  the 
fingerprinting  appointment  The 
comments  suggested  that  the  regulation 
allow  applicants  to  make  the  requests 
either  in  writing  or  by  phone  and  that 
the  Service  should  assign  staff  to  answer 
the  phone.  One  commenter  requested 
that  aU  notices  to  applicants  explain  the 
procedine  for  canceling  and 
rescheduling  fingerprinting 
appointments  and  interviews.  Another 
commenter  suggested  that  the 
regulations  incorporate  paragraph  13  of 
the  ABC  settlement  agreement,  which 
provides  special  procedures  to 
reschedule  interviews  for  class  members 
eligible  for  ABC  benefits.  Many 
commenters  suggested  that  the  ABC 
settlement  procedures  governing  failure 
to  appear  for  interviews  should  be 
applied  to  all  NACARA  adjudications. 

The  Service  recognizes  tnat  an 
applicant  must  sometimes  reschedule 
interviews  and  fingerprint  appointments 
and  intends  to  accommodate  all 
reasonable  requests,  as  long  as  resources 
permit  and  applicants  do  not  appear  to 
be  abusing  the  process  for  purposes  of 
delay. 

With  respect  to  initial  fingerprint 
appointments,  each  applicant  will  be 
scheduled  for  fingerprinting  at  the  ASC 
having  jurisdiction  over  the  applicant's 
place  of  residence.  Only  certain  ASCs 
presently  have  the  capability  to  accept 
requests  for  rescheduling.  For  an 
applicant  scheduled  for  a  fingerprint 
appointment  at  an  ASC  with  the 
capability  of  rescheduling  fingerprint 
appointments,  the  appointment  notice 
will  provide  the  applicant  with  the 
information  necessary  to  request  a 
rescheduling.  For  an  applicant 
scheduled  for  an  appointment  at  ASCs 
without  this  capability,  the  applicant 
will  automatically  be  reschediiled  by 
the  Service  for  another  fingerprint 
appointment  if  the  Service  does  not 
receive  confirmation  that  the  applicant 


appeared  for  fingerprinting  during  the 
time  period  designated  on  the 
appointment  notice. 

'The  proposed  rule  required  an 
applicant  to  show  good  cause  in  order 
to  reschedule  a  missed  interview.  In 
order  to  avoid  conflicts  with  the  ABC 
settlement  requirements,  language 
governing  the  rescheduling  of 
interviews  contained  in  §  240.68  of  the 
proposed  rule  has  been  amended  to 
mirror  the  language  of  paragraph  13  of 
the  ABC  settlement  agreement.  A 
reasonable  excuse  provided  to  the 
Service  will  be  sufficient  to  obtain  a 
rescheduling  of  the  fingerprint 
appointment  or  NACARA  interview.  A 
request  to  reschedule  an  interview 
should  be  submitted  in  writing  to  the 
asylum  office  having  jmisdiction  over 
the  case  before  the  date  of  the  interview, 
where  the  need  to  reschediUe  is  known 
by  the  applicant  prior  to  the  interview 
date,  or  immediately  after  the  scheduled 
interview  when  the  circumstances  that 
led  the  applicant  to  miss  the  interview 
could  not  be  foreseen  in  advance.  Any 
significant  delay  by  an  applicant  in 
submitting  a  written  request  to 
reschedule  an  interview  increases  the 
risk  that  the  Service  will  find  the 
applicant's  failure  to  appear  for  an 
interview  as  unexcused,  thus  resulting 
in  dismissal  of  the  NACARA  application 
or  referral  of  the  application  to  EOIR. 

It  is  the  applicant's  duty  to  provide 
the  Service  with  a  mailing  address  to 
which  the  fingerprint  and  interview 
notice  can  be  delivered.  For  cases  in 
which  the  Service  fails  to  send  the 
appointment  notice  to  the  applicant's 
current  address,  the  regulation 
continues  to  treat  the  failure  to  appear 
for  fingerprinting  or  interview  that 
results  from  the  Service  error  as 
excused,  provided  that  the  applicant 
properly  submitted  his  or  her  ciurent 
address  to  the  Service  prior  to  the  date 
the  notice  was  mailed.  In  such 
circiunstances,  the  Service  would  move 
to  regain  jmisdiction,  if  the  case  has 
already  been  referred  to  EOIR. 

The  Service  does  not  presently  have 
the  capability  to  take  requests  to 
reschedule  fingerprint  appointments  or 
interviews  over  the  phone,  and  believes 
that  a  written  record  of  such  requests  is 
in  the  applicant's  best  interests,  because 
it  creates  a  record  of  the  applicant's 
attempt  to  comply  with  application 
requirements.  "The  Department  also  does 
not  agree  with  the  comment  that 
applicants  should  not  be  sanctioned  for 
failine  to  appear  unless  they  have  been 
notified  of  the  interview  by  certified 
mail  or  personal  service.  An  asylum 
interview  can  be  sent  by  regular  mail  to 
an  individual's  last  address  properly 
provided  to  the  Service.  A  failine  to 


appear  for  the  asylum  interview  without 
prior  authorization  may  result  in 
dismissal  of  the  application  or  waiver  of 
the  right  to  an  interview.  8  CFR  208.10. 

One  commenter  requested  that 
fingerprinting  delays  not  be  peraaitted  to 
delay  the  adjudication  and  approval  by 
the  Service  of  an  application  for  relief 
under  section  203  of  NACARA.  The 
Service  intends  to  make  no  change  in  its 
plan  to  schedule  NACARA  applicants 
for  interviews  on  their  applications  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  only  after 
the  Service  has  received  a  definitive 
response  from  the  Federal  Bureau  of 
Investigation  (FBI)  that  a  full  criminal 
background  check  has  been  completed. 
This  will  allow  an  asylum  officer  to 
make  a  decision  on  the  eligibility  for 
NACARA  relief  at  the  time  of  the 
interview  and  give  the  Service  the 
ability  to  grant  an  applicant  who  has  an 
approvable  NACARA  claim  legal 
permanent  resident  status  on  die  day  of 
the  interview,  where  appropriate. 
Uidike  the  affirmative  asylum  process, 
there  will  be  no  need  to  issue 
recommended  approvals  to  applicants 
for  NACARA  relief  while  the  Service 
awaits  fingerprint  clearance. 

Recent  improvements  in  fingerprint 
processing  were  designed  to  reduce 
delays  and  should  not  affect  interview 
scheduling  and  the  adjudication  of 
applications  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  imder  NACARA.  Among  the 
improvements  in  fingerprint  processing 
are  the  automatic  scheduling  of  a 
second  fingerprint  appointment  for  an 
applicant  whose  fingerprints  are 
rejected  upon  first  submission  to  the 
FBI,  and  the  notification  of  asylum 
offices  when  an  applicant's  fingerprint 
submission  has  been  rejected  by  the  FBI 
for  a  second  time. 

Consequences  for  Failure  to  Appear 

Several  commenters  requested 
amendments  to  the  provisions  regarding 
the  consequences  for  failure  to  appear 
for  an  interview.  Many  commenters 
maintained  that  dismissal  of  an 
application  for  failure  to  appear  for 
fingerprinting  is  a  disproportionate 
penalty  and  Uiat,  instead,  the  applicant 
should  have  to  pay  the  $25 
fingerprinting  fee  again  and  be 
rescheduled  for  another  fingerprinting 
appointment.  Several  commenters 
proposed  that  the  regulations  be 
amended  to  require  the  Service  to  grant 
suspension  of  deportation  or  special 
rule  cancellation  if  it  is  clear  from  the 
application  that  the  application  should 
be  granted,  even  if  the  person  fails  to 
appear  for  an  interview.  However,  if  the 
applicant  is  not  clearly  eligible  for  relief 
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and  has  not  shown  "good  cause"  for 
feilure  to  appear,  the  application,  in  the 
view  of  the  commenters,  should  be 
referred  to  the  Inunigration  Court  and 
not  dismissed. 

The  Department  declines  to  adopt 
these  suggestions  for  minimizing  the 
consequences  of  failing  to  appear  for 
fingerprinting  or  for  an  interview.  A 
proper  determination  of  eligibility  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  cannot  be 
made  without  interviewing  the 
applicant.  Suspension  of  deportation 
and  special  rule  cancellation  of  removal 
are  discretionary  forms  of  relief  with 
several  substantive  requirements  that 
cannot  be  evaluated  based  upon  a  paper 
record.  Therefore,  the  Service  cannot 
properly  grant  an  application  for  relief 
under  section  203  of  NACARA  if  an 
applicant  fails  to  appear  for  an 
interview. 

The  Department  believes  that  it  is 
appropriate  to  adopt  procedures 
restricting  access  to  the  Service 
application  process  when  individuals 
fail  to  comply  with  procedural 
requirements.  To  do  otherwise  would 
disrupt  the  system  and  create  delays 
that  unfairly  penalize  applicants  who 
complied  with  the  requirements.  The 
provisions  allowing  referral  or  dismissal 
are  not  only  reasonable,  but  also  more 
generous  than  other  immigration 
provisions  that  permit  denial  of 
applications  for  failure  to  comply  with 
interviewing  or  fingerprinting 
requirements. 

In  almost  all  cases  in  which  an 
applicant  fails  to  appear  for  an 
interview  or  fingerprinting 
appointment,  the  Service  will  refer  the 
application  to  an  Immigration  Court  for 
a  decision.  Therefore,  the  applicant  will 
still  have  the  opportunity  to  apply  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  before  the 
Immigration  Court. 

The  Service  will  not  refer  an 
application  to  the  Immigration  Court 
when  the  applicant  does  not  appear 
inadmissible  or  removable.  In  such 
cases,  the  Service  will  dismiss  the 
application  without  prejudice  so  that  it 
does  not  remain  pending  indefinitely 
with  the  Service.  If  the  application  were 
to  remain  pending  indefinitely  with  the 
Service,  the  applicant  would  continue 
to  be  eligible  for  employment 
authorization,  even  though  he  or  she 
was  not  pursuing  the  application.  To 
avoid  such  a  procedural  loophole,  the 
Service  must  be  able  to  dismiss  the 
application.  If  the  applicant  still  wishes 
to  piu^ue  relief  imder  section  203  of 
NACARA  and  is  otherwise  still  eligible 
to  file  for  relief  with  the  Service,  he  or 
she  could  file  a  new  application. 


Consequences  for  Failing  to  Bring  an 
Interpreter 

One  commenter  stated  that  the  feilure 
to  bring  an  interpreter  to  the  interview 
should  not  be  treated  as  a  failure  to 
appear  for  the  interview  and  that, 
instead,  the  case  should  be  rescheduled. 

As  in  the  case  of  asyliun  interviews, 
the  Service  intends  to  include  in  the 
interview  notice  notification  that  the 
applicant  is  required  to  bring  an 
interpreter  to  the  interview  if  the 
applicant  is  not  fluent  in  English. 
Therefore  the  applicant  will  be  given 
notice  of  the  need  to  bring  a  qualified 
interpreter  to  the  interview. 

It  has  been  the  practice  of  the  Asylum 
Program  to  reschedule  all  asyliun 
interviews  in  which  an  applicant  fails, 
for  the  first  time,  to  bring  an  interpreter 
to  the  interview  or,  for  the  first  time, 
brings  an  incompetent  interpreter  to  the 
interview.  The  Service  intends  to 
continue  this  practice  with  interviews 
conducted  pursuant  to  NACARA,  as 
long  as  resources  permit  the  liberal 
rescheduling  policy.  However,  to  retain 
the  administrative  flexibility  necessary 
to  continue  processing  a  large  number  of 
applications  should  a  large  number  of 
applicants  begin  to  appear  for 
interviews  without  interpreters,  the 
Department  does  not  believe  it 
appropriate  to  mandate  such 
rescheduling  by  regulation. 

Access  to  Interpreters 

Several  commenters  requested  that 
the  Service  provide  Spanish  speaking- 
asylum  officers  at  various  points  in  the 
NACARA  interview  and  decision- 
issuing  process  to  relieve  applicants  of 
the  biu'den  of  having  to  provide 
interpreters  and  to  help  applicants 
imderstand  the  decisions  they  receive. 
The  Service  is  imable  to  change  the 
present  requirement  that  an  applicant 
provide  his  or  her  own  interpreter  if 
unable  to  proceed  in  English.  The 
Service  has  neither  the  qualified  staff 
nor  the  resoiuces  to  provide  Spanish- 
speaking  asylum  officers  at  all  steps  of 
the  NACARA  process. 

F.  Decisions  by  the  Service 

Concessions  of  Inadmissibility  and 
Deportability 

One  commenter  requested  that  the 
Service  not  ask  a  NACARA  applicant  to 
sign  a  concession  of  inadmissibility  or 
deportability  until  the  last  stage  of  the 
decision-making  process,  after 
fingerprints  have  cleared.  One 
commenter  requested  that  the 
explanation  given  to  the  applicant 
regarding  the  consequences  of  certain 
decisions  an  applicant  will  need  to 
make  regarding  concession  of 


inadmissibility  and  deportability  and 
whether  to  continue  to  pursue  a 
pending  asylimi  request  shoidd  not  be 
delayed  until  the  day  the  applicant 
retiuns  to  receive  the  decision. 

The  Department  agrees  with  these 
comments.  Section  240.70(b)  of  the 
interim  rule  provides  that,  "[i]f  the 
Service  has  made  a  preliminary  decision 
to  grant  the  applicant  suspension  of 
deportation  under  this  subpart,  the 
applicant  shall  be  notified  of  that 
decision  and  will  be  asked  to  sign  an 
admission  of  deportability  or 
inadmissibility."  This  is  the  last  step 
before  an  individual  is  granted  relief, 
because  no  preliminary  decision  may  be 
made  until  after  the  fingerprints  have 
been  cleared.  Piusuant  to  §  240.67(a)  of 
the  rule,  an  applicant  subject  to  the 
fingerprinting  requirements  will  be 
interviewed  only  after  the  individual 
has  complied  with  the  fingerprinting 
requirements,  and  the  Service  has 
received  a  definitive  response  from  the 
FBI  that  a  full  criminal  backgroimd 
check  has  been  completed. 

PART  m,  section  (F)  of  the 
instructions  to  Form  1-881  presently 
contains  an  explanation  of  the 
requirement  that  an  applicant  sign  an 
admission  of  inadmissibility  or 
deportability  before  he  or  she  can  be 
granted  suspension  of  deportation  or 
special  rule  cancellation  of  removal  by 
the  Service.  The  Service  also  intends  to 
present  the  applicant  with  a  further 
explanation  of  the  requirement  to  admit 
inadmissibility  or  deportability,  as  well 
as  the  opportunity  to  continue  to  piu^ue 
a  request  for  asyliun  or  to  withdraw  the 
asylum  application  should  the 
application  for  suspension  or  special 
rule  cancellation  be  approved  at  the 
time  of  the  interview.  The  Service  will 
also  continue  to  consider  the  feasibility 
of  providing  this  important  information 
to  the  applicant  prior  to  the  interview. 

Timing  of  Approval  of  NACARA 
Application 

Many  commenters  requested  that  the 
regulations  permit  an  asylum  officer  to 
grant  an  application  at  the  time  of 
interview.  The  Department  intends  to 
do  so  in  appropriate  cases.  The  interim 
rule,  at  §  240.70(a),  will  permit  an 
asylum  officer  to  grant  an  application  at 
the  time  of  the  interview.  The  Service 
will  have  the  discretion  to  determine 
the  circumstances  under  which  it  is 
appropriate  for  an  asylum  officer  to 
grant  an  application  at  the  time  of  the 
interview. 

Notice  of  Reasons  for  Referral  or 
Dismissal 

Many  commenters  requested  that  the 
regulations  require  the  Service  to  justify 
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the  reason  for  not  granting  suspension 
of  deportation  or  special  rule 
cancellation  of  removal.  One  comment 
stated  that  the  Service  should,  at  a 
TniniTTniTTi,  include  in  a  decision  a  list  of 
fectors  considered  in  evaluating 
whether  removal  would  result  in 
extreme  hardship. 

The  Department  agrees  that  the 
referral  or  dismissal  letter  served  on  an 
applicant  should  include  notification  of 
the  reason  or  reasons  for  the  decision, 
and  the  Service  intends  to  include  such 
notification  in  all  referral  and  dismissal 
letters.  The  decision  will  not  contain  a 
list  of  all  the  factors  considered  in 
evaluating  whether  removal  would 
result  in  extreme  hardship.  Rather,  the 
contents  of  such  letters  will  model  the 
referral  letters  issued  after  an  asyliun 
interview,  briefly  indicating  the  basis 
for  the  decision.  This  process  will  allow 
the  Service  to  adjudicate  NACARA 
applications  in  an  efficient  and  timely 
fashion,  whil6  also  requiring  the 
deciding  officer  to  give  the  applicant  an 
explanation  for  why  the  claim  is  being 
referred  to  the  Immigration  Court. 
Section  240.70(d)  and  (e)  now  provides 
that  the  applicant  will  be  given  written 
notice  of  the  statutory  or  regulatory 
basis  for  the  referral  or  dismissal. 

Presumed  Withdrawal  of  an  Asylum 
Application 

Several  commenters  requested  that 
the  proposed  revisions  to  8  CFR  208.14, 
relating  to  the  presiunption  of 
abandonment  of  an  asyliun  application 
when  the  applicant  is  granted  legal 
permanent  resident  status,  be  revised  to 
give  an  applicant  granted  adjustment  of 
status  to  lawful  permanent  resident  60 
days,  rather  than  the  proposed  30  days, 
to  decide  whether  to  pursue  a  pending 
asylum  application,  and  that  the 
regulations  should  also  require  the 
SaVice  to  provide  written  notice  in 
Spanish  and  English  advising  the 
applicant  of  the  deadline  and  its 
significance.  

The  revisions  to  8  CFR  208.14  are 
primarily  aimed  at  addressing  those 
circumstances  in  which  an  applicant  for 
asylum  adjusts  his  or  her  status  to  that 
of  lawful  permanent  resident  by  some 
other  means  while  the  asyliun 
application  is  pending.  The  revised 
§  208.14  will  not  apply  to  the  majority 
of  applicants  luider  section  203  of 
NACARA,  because  the  vast  majority  of 
those  applicants  are  eligible  for  benefits 
of  the  ABC  settlement  agreement.  As 
such,  the  processing  of  their  asyliun 
applications  is  largely  governed  by  the 
1990  asylum  regulations,  which  do  not 
contain  a  similar  provision  allowing  the 
Service  to  presume  that  an  asylum 
application  is  abandoned.  This  revised 


provision  will  apply  only  to  lawful 
permanent  resident  applicants  who  are 
not  eligible  for  ABC  benefits,  such  as 
those  who  adjust  status  under  section 
202  of  NACARA  or  through  other  means 
such  as  relative  petitions. 

The  Department  believes  that  it  is 
unnecessary  to  increase  the  notice 
period  to  60  days.  If  an  individual  needs 
additional  time  to  consult  with  counsel, 
he  or  she  may  submit  a  request  for 
additional  time.  If  an  individual's 
application  is  presumed  withdrav\m,  but 
the  individual  still  wishes  to  pursue 
asylum  in  the  United  States,  even 
though  he  or  she  has  lawful  permanent 
resident  status,  the  individual  may 
submit  a  new  asylum  application  to  the 
Service  for  adjudication. 

The  Department  agrees  that  the 
written  notice  should  be  required  and 
has  incorporated  that  requirement  into 
§  208.14.  However,  the  notice  will  not 
be  translated  into  any  other  languages. 

Distinction  Between  ABC  and  NACARA 
Adjudications 

Several  commenters  stated  that  the 
regulations  should  recognize  the 
Service's  obligations  under  paragraph 
15  of  the  ABC  settlement  agreement 
regarding  preliminary  asylum 
recommendations  and  should  apply 
those  provisions  to  all  NACARA 
beneficiaries. 

Paragraph  15  of  the  ABC  settlement 
agreement  provides  very  specific 
procedural  requirements  for  making 
preliminary  and  final  decisions  on 
eligibility  for  asylum.  For  example,  it 
specifies  procedures  for  sending  asylum 
assessments  to  the  Department  of  State 
and  requires  the  Service  to  provide  a 
written  notice  of  intent  to  deny  ah 
asylum  application  prior  to  issuing  a 
final  adverse  decision.  It  is  limited  to 
asylum  applicants  who  meet  the  criteria 
for  eligibility  for  ABC  benefits  as 
provided  in  the  settlement  and  is  not 
relevant  to  the  adjudication  of 
applications  under  section  203  of 
NACARA,  which  is  an  application  for  a 
completely  separate  form  of  relief. 
While  the  interview  for  asylum 
eligibility  and  relief  under  NACARA 
may  be  combined,  the  decision-making 
process  is  distinct.  The  parties  to  the 
settlement  agreement — ^Uie  Service, 
EOIR  and  the  Department  of  State- 
remain  bound  by  the  provisions  of  the 
settlement  agreement  and  will  continue 
to  comply  with  all  aspects  of  the 
settlement  agreement  in  adjudicating 
asylum  requests  filed  by  ABC  class 
members  who  are  eligible  for  the 
benefits  of  the  settlement  agreement. 
The  Department  declines  to  incorporate 
the  settlement  agreement  requirements 
governing  the  processing  of  ABC  asylum 


appUcations  into  regulations  governing 
procedures  for  the  unrelated  benefit  of 
suspension  of  deportation  and  special 
rule  cancellation  of  removal,  or 
extending  the  ABC  settlement  agreement 
provisions  governing  asylum 
adjudication  to  applicants  not  covered 
by  the  settlement  agreement. 

Effect  of  Mandatory  Pick-up  on  ABC 
Agreement 

-    Several  commenters  assert  that 
§  240.70(a),  which  requires  applicants  to 
return  to  an  asylum  office  to  receive  a 
decision,  violates  the  ABC  settlement 
agreement  because  the  settlement 
agreement  does  not  require  this. 

The  Department  disagrees  with  this 
interpretation  of  the  ABC  settlement 
agreement.  First,  §  240.70(a)  provides 
for  service  of  a  decision  on  eligibility  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal,  and  the 
ABC  settlement  agreement  has  no 
bearing  on  any  process  relating  to 
Service  adjudication  of  a  request  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal.  Second, 
neither  the  ABC  settlement  agreement 
nor  the  1990  regulations,  which  also 
govern  adjudication  of  ABC  asylum 
applications,  contains  any  provisions 
governing  the  service  of  a  final  decision 
on  eligibility  for  asylum.  Therefore,  the 
Department  believes  that  requiring  an 
ABC  applicant  to  return  to  the  Asylum 
Office  to  receive  an  asylum  decision 
would  not  be  inconsistent  with  the 
settlement  agreement.  It  would  make 
little  sense  to  require  an  individual  to 
return  to  an  Asylum  .Office  to  receive  a 
decision  on  the  NACARA  application, 
but  to  prohibit  the  Asylum  Office  from 
informing  the  applicant  of  any  final  or 
preliminary  decision  on  the  asylum 
application  while  the  applicant  is  at  the 
Asylum  Office.  It  would  be  much  more 
efficient  for  both  the  Service  and  the 
applicant  for  the  Service  to  deliver  both 
decisions  at  once,  where  appropriate. 

Restriction  of  Asylum  Officer's 
Authority 

Another  commenter  requested  that 
the  regulations  provide  that  no  final 
decision  may  be  made  by  a  Service 
officer,  but  can  be  made  only  by  an 
Immigration  Court.  The  commenter  also 
stated  that  applicants  must  be  made 
aware  of  the  right  to  appeal  a  decision 
to  the  Board  of  Immigration  Appeals. 

The  Department  declines  to  adopt  the 
recommendation  that  the  regulations 
require  that  the  final  decision  can  be 
made  only  by  an  Immigration  Court.  If 
an  asylum  officer  were  not  given 
authority  to  issue  a  final  grant  of 
suspension  of  deportation  or  special 
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rule  cancellation  of  removal,  there 
would  be  no  benefit  to  allowing 
NACARA  beneficiaries  to  apply  with 
the  Service  for  relief  under  section  203 
of  NACARA.  The  rule,  however,  does 
not  give  asylum  officers  authority  to 
deny  relief  under  section  203  of 
NACARA.  If  an  asyliun  officer 
determines  that  an  applicant  is  not 
eligible  for  a  grant  of  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  and  has  not  been  granted 
asyliun,  the  asylum  officer  must  refer 
the  application  to  an  Immigration  Court 
for  adjudication.  The  exception  would 
be  those  cases  in  which  the  applicant 
does  not  appear  inadmissible  or 
deportable  and  therefore  could  not  be 
placed  in  removal  proceedings.  In  such 
rare  instances,  the  application  would  be 
dismissed. 

The  Department  does  not  believe  it  is 
necessary  for  the  rule  to  require  that  an 
applicant  be  made  aware  of  the  right  to 
appeal  a  decision  to  the  Board  of 
Immigration  Appeals,  because  8  CFR  3.3 
already  provides  that  a  party  affected  by 
a  decision  who  is  entitled  to  appeal  an 
Immigration  Court's  decision  to  the 
Board  of  Immigration  Appeals  must  be 
given  notice  of  the  right  to  appeal. 

G.  Miscellaneous  Comments 

Employment  Authorization 

Several  commenters  requested  that 
the  regulations  specify  where  to  file  an 
application  for  employment 
authorization.  The  Department  declines 
to  provide  this  procedural  information 
in  the  regulation.  It  is  more  appropriate 
that  such  procediual  information,  which 
is  subject  to  change,  be  provided  in  the 
instructions  to  the  application  used  to 
obtain  the  benefit.  The  instructions  to 
the  Form  1-881  have  been  amended  to 
state  that  an  individual  who  does  not 
have  employment  authorization  and  is 
eligible  for  employment  authorization 
under  8  CFR  274.12{c)(10)  should 
submit  a  completed  Form  1-765,  with 
his  or  her  completed  Form  1-881,  to  the 
Service  Center  that  has  jurisdiction  over 
the  Form  1-881. 

Extension  of  Deadline  to  Perfect 
NACARA  Motion  to  Reopen 

One  commenter  requested  that  the 
deadline  to  complete  a  motion  to  reopen 
be  extended.  On  January  14, 1999,  EOIR 
announced  that  it  would  extend  the 
deadline  for  supplementing  NACARA 
motions  to  reopen  that  were  submitted 
on  or  before  September  11, 1998.  Under 
8  CFR  3.43,  as  amended,  NACARA 
motions  to  reopen  must  be 
supplemented  with  an  application  and 
supporting  dociunents  no  later  than  150 
days  after  the  effective  date  of  the  rule 


implementing  section  203  of  NACARA. 
64  FR  13663  (March  22, 1999).  Because 
the  statute  limited  the  initial  filing 
period,  the  September  11, 1998, 
deadline  for  submitting  initial  motions 
cannot  be  extended.  The  Service  has 
agreed  to  consider  joining  in  motions  to 
reopen  in  certain  cases  for  NACARA 
applicants  who  were  prima  facie  eligible 
for  relief  as  of  September  11 ,  1998,  and 
who  can  establish  a  valid  reason  for 
failing  to  submit  a  timely  motion  to 
reopen. 

H.  Comments  on  the  Form  1-881  and 
Instnictions 

The  public  comments  on  the  Form  I- 
881,  Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal,  ranged  from 
requests  for  simple  word  changes  and 
comments  of  significant  complexity,  to 
a  request  that  the  Form  EOIR-40  be 
used  for  NACARA  applications  instead 
ofthe  Form  1-881. 

In  response  to  the  comment  that 
suggested  that  the  Form  EOIR-40  be 
used  for  NACARA  applications  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  instead  of 
creating  a  new  form,  the  Department 
believes  that  the  Form  1-881  is  useful  in 
(1)  drawing  out  the  basis  for  an 
applicant's  claim  to  eligibility  for 
NACARA  section  203  relief,  and  (2) 
providing  NACARA  applicants  who 
may  submit  the  application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  to  the 
Service  without  the  aid  of  an  attorney  or 
representative  some  guidance  as  to  the 
type  of  factors  that  are  relevant  to  the 
determination  of  extreme  hardship. 
Despite  the  decision  by  the  Attorney 
General  to  establish  a  rebuttable 
presiimption  of  extreme  hardship  for 
certain  NACARA  beneficiaries, 
applicants  will  still  need  to  provide 
responses  to  the  questions  in  the  Form 
1-881  directed  towards  the  extreme 
hardship  issue  in  order  to  qualify  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal. 

Certain  Changes  to  the  form  or 
instructions  reflect  substantive  changes 
made  to  the  regulation.  For  example, 
both  PART  1(C)  ofthe  Instructions  and 
Part  2(b)  of  the  Form  1-881  are  amended 
to  read  "A  Guatemalan  or  Salvadoran 
national  who  filed  an  application  for 
asylum  on  or  before  April  1, 1990,"  in 
light  ofthe  Department's  decision, 
previously  discussed,  to  adopt  a  broader 
interpretation  of  the  eligibility  language 
in  section  309(c){5)(C)(i)(II)  of  mURA,  as 
added  by  section  203  of  NACARA.  The 
Department  has  deleted  language  that 
limited  eligibility  to  those  Guatemalan 
or  Salvadoran  nationals  who  filed  their 


asylum  applications  by  April  1, 1990, 
directly  with  the  Service. 

In  response  to  several  comments, 
PART  n  (C)  of  the  Instructions  is 
amended  to  indicate  the  fee  required 
when  submitting  the  Form  1-881.  Many 
comments  also  requested  that  the 
Service  accept  a  Form  EOIR-40  instead 
of  a  Form  1-881  when  an  applicant  has 
akeady  filed  the  Form  EOIR-40  with 
EOIR.  As  stated  earlier,  the  Service  will 
accept  a  previously  filed  Form  EOIR-40 
as  a  NACARA  application,  so  long  as 
the  applicant  fills  out  page  1  ofthe 
Form  1-881  and  attaches  it  to  the  front 
of  the  Form  EOIR-40  for  data  entry 
purposes.  At  PART  in(C)  and  PART  IV, 
the  Instructions  are  amended  to  clarify 
when  the  Form  1-881  must  be  used  and 
when  the  Form  EOIR-40  may  be  used. 

Several  commenters  requested  that 
the  language  in  the  Instructions  and  the 
Form  1-881  be  amended  regarding  the 
type  of  evidence  of  tax  payments  that 
should  be  submitted,  and  asked  that 
evidence  of  tax  payments  be  accepted  at 
the  interview  or  hearing  and  not 
required  to  be  attached  to  the 
application,  pointing  out  the  difficulty 
of  obtaining  this  information  quickly. 
PART  V  of  the  Instructions  and  Part  4, 
question  4  of  the  Form  1-881  now 
provide  that  an  applicant  may  submit 
any  evidence  of  filing  a  tax  return, 
including  Internal  Revenue  Service 
computer  printouts,  and  does  not 
specify  that  the  evidence  should  be  a  tax 
return.  The  Instructions  indicate  that 
the  Form  1-881  may  be  supplemented  at 
the  time  of  interview  or  hearing.  The 
Department  declines  to  amend  this 
section  or  other  sections  that  request 
dociunentation  be  attached  to  the  Form 
1-881 ,  because  the  Service  Center  will 
not  reject  the  application  of  an  applicant 
who  does  not  have  records  of  tax 
pa)mients  or  other  dociunentation  at  the 
time  he  or  she  submits  the  Form  1-881, 
and  the  applicant  may  submit  this 
information  at  the  time  of  the  interview 
or  hearing. 

At  PART  VI  of  the  Instructions  for  the 
Form  1-881,  language  has  been  added  in 
response  to  a  commenter  requesting 
information  on  where  a  person  should 
apply  for  employment  authorization, 
llie  Instructions  now  note  that  an 
individual  who  wishes  to  work,  who 
does  not  have  employment 
authorization,  and  is  eligible  for 
employment  authorization  under  8  CFR 
274.12(c)(10),  should  submit  a 
completed  Form  1-765  with  his  or  her 
completed  Form  1-881  to  the  Service 
Center  that  has  jurisdiction  over  the 
Form  1-881. 

Part  4  of  the  Form  1-881  includes  a 
change  in  the  order  of  the  subdivisions 
in  that  Part  in  response  to  a  number  of 
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comments  requesting  a  more  logical 
flow  of  the  elicited  information.  Several 
other  changes  have  been  made  in  Part  4 
of  the  Form  1-881  in  response  to 
comments.  Section  1  has  been  amended 
to  clarify  that  periods  of  "impaid 
employment"  may  include  work  as  a 
homemaker,  intern,  etc.  In  section  2,  the 
order  of  the  types  of  assets  has  been 
changed.  In  response  to  a  number  of 
comments,  the  term  "motor  vehicles" 
replaces  "autos,"  and  a  column  for 
spouse's  assets  is  now  included.  Also, 
the  section  now  requests  that 
information  on  assets  owned  by  "self' 
include  those  assets  jointly  owned  with 
"spouse  or  others." 

Several  commenters  urged  that  the 
question  relating  to  receipt  of  public 
benefits,  contained  at  Part  4,  question  3 
of  the  form,  be  deleted  or  limited  to 
requesting  information  regarding  only 
the  receipt  of  cash  benefits.  The 
commenters  stated  that  the  case  law 
permits  but  does  not  require  that  the 
receipt  of  public  benefits  be  considered 
as  a  discretionary  factor.  The 
commenters  argued  that  the  presence  of 
such  a  question  on  the  form  would  have 
a  chilling  effect  on  the  legitimate  access 
and  use  of  programs  promoting  public 
health  and  well-being  by  NACARA 
beneficiaries  and  their  United  States 
citizen  family  members. 

The  Department  initially  included  the 
question  on  the  form  to  avoid  surprise 
to  an  applicant  who  might  be  asked 
about  receipt  of  public  benefits  at  the 
hearing  or  interview,  and  to  give  the 
applicant  an  opportunity  to  prepare  a 
statement  of  the  circumstances  that  led 
to  the  receipt  of  public  benefits. 
However,  in  light  of  forthcoming 
guidance  from  the  Department  regarding 
the  broader  public  charge  issues,  the 
question  will  be  deleted  from  the  Form 
1-881.  Omission  of  the  question, 
however,  does  not  mean  that  an 
adjudicator  cannot  raise  the  issue  in  the 
course  of  an  interview  or  hearing  in 
appropriate  cases.  In  the  context  of 
suspension  of  deportation  or 
cancellation  of  removal,  questions  about 
receipt  of  public  benefits  are  not 
necessarily  meant  to  draw  inferences 
against  an  applicant.  A  full  and  accurate 
understandiiig  of  an  applicant's 
financial  condition  is  always  relevant  to 
the  determination  to  grant  or  deny 
relief.  In  light  of  the  ongoing  review  b^ 
the  Department,  and  the  possibility  that 
this  question  may  discourage  people 
from  applying  for  benefits  to  which  they 
are  entitled,  the  Department  has  decided 
that  the  limited  value  of  reducing  the 
element  of  surprise  is  outweighed  by 
broader  public  health  concerns. 

Parts  6  and  7  of  the  Form  1-881, 
which  request  information  about  the 


applicant's  parents  and  children,  have 
been  switched  from  their  previous 
order,  as  requested  by  several 
commenters.  In  addition,  the  request  for 
information  about  children's  weekly 
earnings  and  whether  the  applicant 
supports  his  or  her  children  financially 
has  been  deleted  as  overly  burdensome. 
Question  3  in  this  Part,  which  elicits 
information  about  the  applicant's 
support  of  femily  members,  has  been 
deleted.  Also,  Part  8  of  the  previous 
version  of  the  Form  1-881,  where 
information  about  the  applicant's 
community  ties  was  requested,  has  been 
deleted,  and  a  question  regarding 
commimity  ties  has  been  incorporated 
into  Part  9  on  Extreme  Hardship. 

In  response  to  a  number  of 
suggestions  to  shorten  or  simplify  the 
hardship  section  of  the  Form  1-881,  the 
spaces  between  questions  have  been 
eliminated  and  the  form  requests  the 
applicant  to  provide  explanations  to  the 
answers  on  a  separate  sheet  of  paper. 
Additionally,  as  requested  in  some 
comments,  this  section  has  been 
modified  to  request  "yes/no"  answers  to 
questions  regarding  extreme  hardship. 
"The  questions  elicit  the  same  type  of 
information  as  the  questions  on  the 
original  version  of  the  Form  1-881. 
Question  11  has  been  added  to  Part  9  of 
the  Form  1-881  to  eUcit  information 
regarding  community  ties.  Finally,  this 
part  explains  that  applicants  who  meet 
the  eligibility  reqiiirements  for 
NACARA  suspension  of  deportation  or 
special  rule  cancellation  of  removal 
listed  in  (a)  or  (b)  of  Part  2  on  page  1, 
and  thus  are  entitled  to  a  rebuttable 
presumption  of  extreme  hardship,  do 
not  need  to  submit  documentation  with 
their  application  to  support  their  claim 
of  extreme  hardship.  "11118  is  also  stated 
in  PART  n(A)  and  PART  V  of  the 
Instructions. 

At  PART  11(A),  the  Instructions  are 
amended  to  include  a  reference  to  "page 
8"  of  the  form,  with  the  explanation  that 
page  8  may  be  used  as  an  additional 
sheet.  Page  8  of  the  Form  1-881  has  been 
added  to  provide  applicants  with  a 
blank  sheet  of  paper  to  allow  them  to 
supplement  or  explain  responses 
provided  in  other  parts  of  the  form,  such 
as  the  hardship  section  previously 
described.  In  addition,  Part  10  of  the 
previous  version  of  Form  1-881, 
Miscellaneous  Information,  is  now  Part 
8. 

Requested  Changes  not  Incorporated 
into  the  Form  1-881 

Additional  lines  for  requested 
information  have  been  added,  and  the 
order  of  questions  has  been  changed 
where  possible  and  appropriate,  as 
requested  by  the  commenters  and 


explained  previously.  However,  due  to 
space  limitations  and  in  an  effort  to 
avoid  making  the  form  longer,  not  all 
requests  to  move  sections  or  add  spaces 
could  be  accommodated.  For  example, 
the  number  of  lines  provided  to  list 
places  of  residence  has  not  been 
increased  (an  applicant  must  attach 
additional  sheets  if  more  space  is 
needed  to  complete  the  section). 

One  commenter  requested  that  a  row 
for  debts  and  other  liabilities  be  added 
to  the  information  requested  about  an 
applicant's  assets  in  Part  4,  section  2  of 
the  form.  The  Department  does  not 
believe  it  is  necessary  to  add  a  row 
requesting  information  about  debts  and 
liabilities  of  an  applicant.  When 
requesting  information  about  the  value 
of  any  motor  vehicles  or  real  estate 
owned  by  applicant  and  his  or  her 
spouse.  Part  4,  section  2  of  the  Form  I- 
881  specifically  asks  that  the  value 
listed  should  be  "minus  any  amount 
owed"  on  the  property.  It  is  sufficient 
that  the  individu^  list  only  the  equity 
owned  in  the  assets. 

One  commenter  suggested  that  the 
introductory  paragraph  in  Part  9  of  the 
form  be  clumged  to  make  it  easier  for  the 
applicant  to  complete  the  form.  This 
commenter  proposed  that  the 
introductory  paragraph  list  the  factors 
considered  in  establishing  extreme 
hardship,  followed  by  a  single  open- 
ended  question  asking  for  an 
explanation  of  all  hardship  factors 
relevant  to  the  applicant's  claim. 

As  noted  previously.  Part  9  now  asks 
for  responses  to  "yes/no"  questions  and 
explanations  for  those  responses.  Each 
question  elicits  information  about  a 

f>articular  hardship  factor,  except  for  the 
ast  question  in  the  section,  which  asks 
for  other  hardship  the  applicant  would 
siiffer  if  removed  from  the  United 
States.  Specific  questions  eliciting 
information  about  each  particular 
extreme  hardship  factor  alert  the 
applicant  to  the  kind  of  information  that 
is  relevant  to  demonstrate  extreme 
hardship.  The  last  question  is  open- 
ended  and  gives  the  applicant  the 
opportimity  to  expand  upon 
circumstances  not  covered  by  previous 
questions.  The  Department  believes  that 
the  present  format,  where  particular 
hardship  questions  are  followed  by  an 
open-ended  hardship  question,  best 
elicits  information  required  for  the 
adjudicator  to  make  a  determination  on 
extreme  hardship. 

Several  commenters  argued  that  the 
information  requested  in  Part  8  of  the 
form.  Miscellaneous  Information, 
should  be  limited  to  the  applicable 
statutory  period  of  good  moral 
character. 
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As  explained  in  an  earlier  response  to 
comments  on  the  form  that  is  on  file 
with  the  Director,  Policy  Directives  and 
Instructions  Branch,  questions  that 
request  information  beyond  the  7-year 
and  10-year  periods  for  continuous 
physical  presence  are  relevant  to  the 
adjudication  of  suspension  of 
deportation  and  special  rule 
cancellation  of  removal  claims,  because 
this  information  may  be  considered  in 
the  exercise  of  discretion.  Other 
questions  in  this  part  relate  to  eligibility 
requirements  that  have  no  time  limits. 
For  example,  there  are  questions  in  the 
Miscellaneous  Information  part  of  the 
form  relating  to  whether  the  applicant 
has  been  admitted  to  the  United  States 
as  a  crewman  after  June  30, 1964,  or  has 
had  the  status  of  exchange  visitor. 
Because  the  statute  explicitly  excludes 
individuals  who  obtained  such  status 
from  a  grant  of  suspension  of 
deportation  or  cancellation  of  removal, 
this  information  is  relevant  to  the 
eligibility  determination,  regardless  of 
whether  the  applicant  held  such  status 
more  than  10  years  ago. 

Finally,  several  commenters  noted 
that  the  Department's  estimate  of  12 
hoius  to  complete  the  form  would  prove 
inadequate.  Because  this  is  a  new  form, 
it  is  difficult  to  estimate  the  nimiber  of 
hours  needed  to  complete  it.  As  noted 
in  the  earlier  response  (and  because  of 
a  wide  discrepancy  in  completion  times 
in  our  sample  study),  the  time  to 
complete  this  form  will  vary 
significantly.  For  those  applicants  who 
have  readily  available  required 
dociunents  and  information,  the  time  to 
complete  the  form  will  be  substantially 
less  than  the  12-hour  estimate.  For  some 
applicants,  the  time  to  gather  the 
information  for  the  form  will  be 
significantly  greater  than  the  12-hour 
estimate.  For  the  vast  majority  of  the 
individuals  who  do  not  need  to  provide 
dociunentation  to  demonstrate  extreme 
hardship,  the  present  time  estimate 
seems  sufficient. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  of  the 
following  reason:  This  rule  would 
provide  new  administrative  procedures 
for  the  Service  to  consider  applications 
from  certain  Guatemalans,  Salvadorans, 
nationals  of  former  Soviet  bloc 
countries,  and  their  qualified  relatives 
who  are  applying  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  and,  if  granted,  to  adjust 


their  status  to  that  of  lawful  permanent 
resident.  It  will  have  no  effect  on  small 
entities,  as  that  term  is  defined  in  5 
U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  nde  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  emplo)rment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  .with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12868:  Regulatory 
Planning  and  Review 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regidatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Executive  Order  12812:  Federalism 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
f^ational  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibility  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 


Family  Assessment 

The  Attorney  General  has  reviewed 
this  regulation  and  has  determined  that 
it  may  affect  family  well-being  as  that 
term  is  defined  in  section  654  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  Pub.  L.  105-277,  Div.  A. 
Accordingly,  the  Attorney  General  has 
assessed  this  action  in  accordance  with 
the  criteria  specified  in  section 
654(c)(1).  In  this  rule,  the  factors  that 
may  be  considered  in  evaluating 
whether  deportation  or  removal  would 
result  in  extreme  hardship  include  the 
safety  and  stability  of  the  family. 

Paperwork  Reduction  Act 

This  rule  requires  applicants  to 
provide  biographical  data  and 
information  regarding  eligibility  for 
relief  under  section  203  of  NACARA  on 
Form  1-881.  This  requirement  is 
considered  an  information  collection 
that  is  subject  to  review  by  OMB  imder 
the  Paperwork  Reduction  Act  of  1995 
(PRA).  The  Service  issued  a  60-day 
notice  in  the  Federal  Register  on  May 
8, 1998,  at  63  FR  25523,  requesting 
comments  on  this  new  information 
collection.  No  comments  were  received 
during  that  initial  60-day  comment 
period.  On  July  23, 1998,  the  Service 
issued  a  notice  in  the  Federal  Register, 
at  63  FR  39596,  extending  the  comment 
period  by  30  days.  On  November  24, 
1998,  the  Service  issued  a  30-day  notice 
in  the  Federal  Register,  at  63  FR  64895, 
and  OMB  subsequently  approved  the 
Form  1-881.  The  OMB  control  niunber 
for  this  collection  is  contained  in  8  CFR 
299.5,  Display  of  control  numbers.  As 
discussed  in  the  supplementary 
information  to  this  rule,  comments  were 
received  and  considered,  and  certain 
changes  were  made  to  the  proposed 
Form  1-881  in  light  of  those  comments. 

Since  a  delay  in  issuing  this  interim 
rule  could  create  a  further  delay  with 
respect  to  allowing  aliens  to  apply  for 
relief  imder  section  203  of  NACARA, 
the  Service  is  using  emergency  review 
procedures  for  review  and  clearance  by 
OMB  in  accordance  with  the  PRA.  ff 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments 
concerning  the  information  collection 
should  be  directed  to:  Office  of 
Information  and  Regulatory  Affairs, 
OMB  Desk  Officer  for  the  Immigration 
and  Naturalization  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
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(Government  agencies),  Freedom  df 
information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  240 

Administrative  practice  and 
procedure,  Immigration. 

8  CFR  Part  246 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and  . 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAfLABHJTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a];  8  U.S.C. 
1101, 1103, 1201, 1252  note,  1252b,  1304, 
1356;  31  U.S.C.  9701;  E.0. 12356,  47  FR 
14874, 15557,  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  §  103.1,  the  last  sentence  in 
paragraph  (g)(3)(ii)  is  revised  to  read  as 
follows: 

1103.1    Delegations  of  authority. 

***** 

(3)*   *   * 

(ii)  Asylum  officers.  *  *  *  Asylum 
officers  are  delegated  the  authority  to 
hear  and  adjudicate  credible  fear  of 
persecution  determinations  under 
section  235(b)(1)(B)  of  the  Act, 
applications  for  asyliun  and  for 
withholding  of  removal,  as  provided 
imder  8  CFR  part  208,  and  applications 
for  suspension  of  deportation  and 
special  rule  cancellation  of  removal,  as 
provided  imder  8  CFR  part  240,  subpart 
H. 
•       •        •        *        * 

3.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  adding  the  entry  for  "Form 
1-881"  to  the  listing  of  fees,  in  proper 
numerical  sequence,  to  read  as  follows: 


§103.7 

* .      *        •        *        • 

(b)*** 
(1)  *  *  * 

Form  1-881.  For  filing  an  application  for 
suspension  of  deportation  or  special  rule 
cancellation  of  removal  (pursuant  to  section 
203  of  Public  Law  105-100): 

—  $215  for  adjudication  by  the  Service, 
except  that  the  maximum  amount  payable 
by  family  members  (related  as  husband, 
wife,  unmarried  child  under  21,  unmarried 
son,  or  uimiarried  daughter)  who  submit 
applications  at  the  same  time  shall  be 
$430. 

—  $100  for  adjudication  by  the  Immigration 
Court  (a  single  fee  of  $100  will  be  diarged 
whenever  applications  are  filed  by  two  or 
more  aliens  in  the  same  proceedings).  The 
$100  fee  is  not  required  if  the  Form  1-881 
is  referred  tathe  Immigration  Court  by  the 
Service. 


PART  20fr-PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

4.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1158, 1226, 1252, 
1282,  8  CFR  part  2. 

5.  Section  208.14  is  amended  by 
revising  the  section  beading  and  by 
adding  a  new  paragraph  (f),  to  read  as 
follows: 

§  206.1 4    Approval,  denial,  referral,  or 
diamiaaal  of  application. 

***** 

(f)  If  an  asylum  applicant  is  granted 
adjustment  of  status  to  lawful 
permanent  resident,  the  Service  may 
provide  written  notice  to  the  applicant 
that  his  or  her  asylum  application  will 
be  presiuned -abandoned  and  dismissed 
without  prejudice,  unless  the  applicant 
submits  a  written  request  within  30 
days  of  the  notice,  that  the  asylum 
application  be  adjudicated.  If  an 
applicant  does  not  respond  within  30 
days  of  the  date  the  written  notice  was 
sent  or  served,  the  Service  may  presiune 
the  asyliun  application  abandoned  and 
dismiss  it  without  prejudice. 

PART  240— PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
AUENS  IN  THE  UNITED  STATES 

6.  The  authority  citation  for  part  240 
is  revised  to  read  as  foUows: 

Authority:  8  U.S.Q  1103;  1182, 1186a, 
1224, 1225, 1226, 1227, 1251. 1252  note, 
1252a,  1252b,  1362;  sees.  202  and  203,  Pub. 
L.  105-100  (111  Stat.  2160.  2193);  sec.  902. 
Pub.  L.  105-277  (112  Stat.  2681);  8  CFR  part 
2. 

In  subpart  B,  §  240.20  is  amended  by 
adding  a  new  paragraph  (c),  to  read  as 
follows: 


§240.20    Cancellation  of  removal  and 
adjuatment  of  status  under  section  240A  of 
ttisAcL 

***** 

(c)  For  cases  raised  under  section 
240A(b)(2)  of  the  Act.  extreme  hardship 
shall  be  determined  as  set  forth  in 
§240.58  of  this  part. 

8.  In  subpart  F,  a  new  §  240.58  is 
added  to  read  as  follows: 

§240.58    Extrsmshardsfiip. 

(a)  To  be  eligible  for  suspension  of 
deportation  under  former  section 
244(a)(1)  of  the  Act,  as  in  effect  prior  to 
April  1, 1997,  the  alien  must  meet  the 
requirements  set  forth  in  the  Act,  which 
include  a  showing  that  deportation 
would  result  in  extreme  hardship  to  the 
alien  or  to  the  alien's  spouse,  parent,  or 
child,  who  is  a  citizen  of  the  United 
States,  or  an  alien  lawfully  admitted  for 
permanent  residence.  Extreme  hardship 
is  evaluated  on  a  case-by-case  basis, 
taking  into  account  the  particular  fects 
and  circumstances  of  each  case. 
Applicants  are  encouraged  to  cite  and 
docimient  all  applicable  factors  in  their 
applications,  as  the  presence  or  absence 
of  any  one  factor  may  not  be 
determinative  in  evaluating  extreme 
hardship.  Adjudicators  should  weigh  all 
relevant  factors  presented  and  consider 
them  in  light  of  the  totality  of  the 
ciraunstances,  but  are  not  required  to 
offer  an  independent  analysis  of  each 
listed  factor  when  rendering  a  decision. 
Evidence  of  an  extended  stay  in  the 
United  States  without  fear  of 
deportation  and  with  the  benefit  of  work 
authorization,  when  present  in  a 
particular  case,  shall  b6  considered 
relevant  to  the  determination  of  whether 
deportation  will  result  in  extreme 
hardship. 

(b)  To  establish  extreme  hardship,  an 
applicant  must  demonstrate  that 
deportation  would  result  in  a  degree  of 
hardship  beyond  that  typically 
associated  with  deportation.  Factors  that 
may  be  considered  in  evaluating 
whether  deportation  would  result  in 
extreme  hardship  to  the  alien  or  to  the 
alien's  qualified  relative  include,  but  are 
not  limited  to,  the  following: 

(1)  The  age  of  the  alien,  both  at  the 
time  of  entry  to  the  United  States  and 

at  the  time  of  application  for  suspension 
of  deportation; 

(2)  The  age,  munber,  and  immigration 
status  of  the  alien's  children  and  their 
ability  to  speak  the  native  language  and 
to  adjust  to  life  in  the  coimtry  of  return; 

(3)  The  health  condition  oi  the  alien 
or  the  alien's  children,  spouse,  or 
parents  and  the  availability  of  any 
required  medical  treatment  in  the 
country  to  which  the  alien  would  be 
returned; 
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(4)  The  alien's  ability  to  obtain 
employment  in  the  country  to  which  the 
alien  would  be  returned; 

(5)  The  length  of  residence  in  the 
United  States; 

(6)  The  existence  of  other  family 
members  who  are  or  will  be  legally 
residing  in  the  United  States; 

(7)  The  financial  impact  of  the  alien's 
departure; 

(8)  The  impact  of  a  disruption  of 
educational  opportunities; 

(9)  The  psychological  impact  of  the 
alien's  deportation; 

(10)  The  current  political  and 
economic  conditions  in  the  country  to 
which  the  alien  would  be  returned; 

(11)  Family  and  other  ties  to  the 
coimtry  to  which  the  alien  would  be 
returned; 

(12)  Contributions  to  and  ties  to  a 
community  in  the  United  States, 
including  the  degree  of  integration  into 
society; 

(13)  Immigration  history,  including 
authorized  residence  in  the  United 
States;  and 

(14)  The  availability  of  other  means  of 
adjusting  to  permanent  resident  status. 

(c)  For  cases  raised  imder  section 
244(a)(3)  of  the  Act,  the  following 
fectors  should  be  considered  in  addition 
to,  or  in  lieu  of,  the  factors  listed  in 
paragraph  (b)  of  this  section. 

(1)  The  nature  and  extent  of  the 
physical  or  psychological  consequences 
of  abuse; 

(2)  The  impact  of  loss  of  access  to  the 
United  States  courts  and  criminal 
justice  system  (including,  but  not 
limited  to,  the  ability  to  obtain  and 
enforce  orders  of  protection,  criminal 
investigations  and  prosecutions,  and 
family  law  proceedings  or  court  orders 
regarding  child  support,  maintenance, 
child  custody,  and  visitation); 

(3)  The  likelihood  that  the  batterer's 
family,  friends,  or  others  acting  on 
behalf  of  the  batterer  in  the  home 
country  would  physically  or 
psychologically  harm  the  applicant  or 
the  applicant's  child(ren); 

(4)  The  applicant's  needs  and/or 
needs  of  the  applicant's  child(ren)  for 
social,  medical,  mental  health  or  other 
supportive  services  for  victims  of 
domestic  violence  that  are  unavailable 
or  not  reasonably  accessible  in  the  home 
country; 

(5)  The  existence  of  laws  and  social 
practices  in  the  home  country  that 
punish  the  applicant  or  the  applicant's 
child(ren)  because  they  have  been 
victims  of  domestic  violence  or  have 
taken  steps  to  leave  an  abusive 
household;  and 

(6)  The  abuser's  ability  to  travel  to  the 
home  country  and  the  ability  and 
willingness  of  authorities  in  the  home 


country  to  protect  the  applicant  and/or 
the  applicant's  children  from  future 
abuse. 

(d)  Nothing  in  §  240.58  shall  be 
construed  as  creating  any  right,  interest, 
or  entitlement  that  is  legally  enforceable 
by  or  on  behalf  of  any  party  against  the 
United  States  or  its  agencies,  officers,  or 
any  other  person. 

9.  Part  240  is  amended  by  adding 
Subpart  H  to  read  as  follows: 

Subpart  H— Applications  for 
Suspension  of  Deportation  or  Special 
Rule  Cancellation  of  Removal  Under 
Section  203  of  Pub.  L.  105-100 


Sec. 

240.60 

240.61 

240.62 

240.63 

240.64 

240.65 


Definitions. 
Aplicability. 
Jurisdiction. 
Application  process. 
Eligibility — general. 
Eligibility  for  suspension  of 
deportation. 

240.66  Eligibility  for  special  rule 
cancellation  of  removal. 

240.67  Procedure  for  interview  before  an 
asylum  officer. 

240.68  Failure  to  appear  at  an  interview 
before  an  asylum  officer  or  failure  to 
follow  requirements  for  fingerprinting. 

240.69  Reliance  on  information  compiled 
by  other  sources. 

240.70  Decision  by  the  Service. 

Subpart  H — Applications  for 
Suspension  of  Deportation  or  Special 
Rule  Cancellation  of  Removal  Under 
Section  203  of  Pub.  L.  105-100 

§240.60    Definitions. 
As  used  in  this  subpart  the  term: 
ABC  means  American  Baptist 

Churches  v.  Thomburgh,  760  F.  Supp. 

796  (N.D.  Cal.  1991). 
ABC  class  member  refers  to: 

(1)  Any  Guatemalan  national  who  first 
entered  the  United  States  on  or  before 
October  1, 1990;  and 

(2)  Any  Salvadoran  national  who  first 
entered  the  United  States  on  or  before 
September  19,  1990. 

Asylum  application  pending 
adjudication  by  the  Service  means  any 
asylum  application  for  which  the 
Service  has  not  served  the  applicant 
with  a  final  decision  or  which  has  not 
been  referred  to  the  hnmigration  Court. 

Filed  an  application  for  asylum 
means  the  proper  filing  of  a  principal 
asylum  application  or  filing  a  derivative 
asylum  application  by  being  properly 
included  as  a  dependent  spouse  or  child 
in  an  asylum  application  pursuant  to 
the  regulations  and  procedures  in  effect 
at  the  time  of  filing  the  principal  or 
derivative  asylum  application. 

IIRIRA  means  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  enacted  as  Pub.  L.  104-208 
(110  Stat.  3009-625). 


NACARA  means  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  enacted  as  title  II 
of  Pub.  L.  105-100  (111  Stat.  2160, 
2193),  as  amended  by  the  Technical 
Corrections  to  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act.  Pub.  L.  105-139  (111  Stat. 
2644). 

Registered  ABC  class  member  means 
an  ABC  class  member  who: 

(1)  In  the  case  of  an  ABC  class 
member  who  is  a  national  of  El 
Salvador,  properly  submitted  an  ABC 
registration  form  to  the  Service  on  or 
before  October  31, 1991,  or  applied  for 
temporary  protected  status  on  or  before 
October  31, 1991;  or 

(2)  In  the  case  of  an  ABC  class 
member  who  is  a  national  of  Guatemala, 
properly  submitted  an  ABC  registration 
form  to  the  Service  on  or  before 
December  31, 1991. 

1240.61    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  H  applies 
to  the  following  aliens: 

(1)  A  registered  ABC  class  member 
who  has  not  been  apprehended  at  the 
time  of  entry  after  December  19, 1990; 

(2)  A  Guatemalan  or  Salvadoran 
national  who  filed  an  application  for 
asylum  with  the  Service  on  or  before 
April  1, 1990,  either  by  filing  an 
application  with  the  Service  or  filing  the 
application  with  the  Immigration  Coiut 
and  serving  a  copy  of  that  application 
on  the  Service. 

(3)  An  alien  who  entered  the  United 
States  on  or  before  December  31, 1990, 
filed  an  application  for  asylimi  on  or 
before  December  31, 1991,  and,  at  the 
time  of  filing  the  application,  was  a 
national  of  the  Soviet  Union,  Russia, 
any  republic  of  the  former  Soviet  Union, 
Latvia,  Estonia,  Lithuania,  Poland, 
Czechoslovakia,  Romania,  Himgary, 
Bulgaria,  Albania,  East  Germany, 
Yugoslavia,  or  any  state  of  the  former 
Yugoslavia; 

(4)  An  alien  who  is  the  spouse  or 
child  of  an  individual  described  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section  at  the  time  a  decision  is  made 
to  suspend  the  deportation,  or  cancel 

.  the  removal,  of  the  individual  described 
in  paragraph  (a)(1),  (a)(2),  or  {a){3)  of 
this  section; 

(5)  An  alien  who  is: 

(i)  The  unmarried  son  or  unmarried 
daughter  of  an  individual  described  in 
paragraph  (a)(1),  {a)(2),  or  (a)(3)  of  this 
section  and  is  21  years  of  age  or  older 
at  the  time  a  decision  is  made  to 
suspend  the  deportation,  or  cancel  the 
removal,  of  the  parent  described  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section;  and 
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(ii)  Entered  the  United  States  on  or 
before  October  1, 1990. 

(b)  This  subpart  H  does  not  apply  to 
any  alien  who  has  been  convicted  at  any 
time  of  an  aggravated  felony,  as  defined 
in  section  101(a)(43)  of  the  Act. 

§240.62    Jurisdiction. 

(a)  Office  of  International  Affairs. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  Office  of  International 
Affairs  shall  have  initial  jmisdiction  to 
grant  or  refer  to  the  Immigration  Court 
or  Board  an  application  for  suspension 
of  deportation  or  special  nile 
cancellation  of  removal  filed  by  an  alien 
described  in  §  240.61,  provided: 

(1)  In  the  case  of  a  national  of  El 
Salvador  described  in  §  240.61(a)(1),  the 
alien  filed  a  complete  asylum 
application  on  or  before  January  31, 
1996  (with  an  administrative  grace 
period  extending  to  February  16,  1996), 
or  otherwise  met  the  asylum  application 
filing  deadline  piusuant  to  the  ABC 
settlement  agreement,  and  the 
application  is  still  pending  adjudication 
by  the  Service; 

(2)  In  the  case  of  a  national  of 
Guatemala  described  in  §  240.61(a)(1), 
the  alien  filed  a  complete  asylum 
application  on  or  before  January  3, 1995, 
or  otherwise  met  the  asylum  application 
filing  deadline  pursuant  to  the  ABC 
settlement  agreement,  and  the 
application  is  still  pending  adjudication 
by  the  Service; 

(3)  In  the  case  of  an  individual 
described  in  §  240.61(a)(2)  or  (3),  the 
individual's  asylum  application  is 
pending  adjudication  by  the  Service; 

(4)  In  the  case  of  an  individual 
described  in  §  240.61(a)(4)  or  (5),  the 
individual's  parent  or  spouse  has  an 
application  pending  with  the  Service 
under  this  subpart  H  or  has  been 
granted  relief  by  the  Service  imder  this 
subpart. 

(b)  Immigration  Court.  The 
Immigration  Coiut  shall  have  exclusive 
jurisdiction  over  an  application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  filed 
pursuant  to  section  309(f)(1)(A)  or  (B)  of 
IIRIRA,  as  amended  by  NACARA,  by  an 
alien  who  has  been  served  Form  1-221, 
Order  to  Show  Cause,  or  Form  1-862, 
Notice  to  Appear,  after  a  copy  of  the 
charging  document  has  been  filed  with 
the  Immigration  Court,  imless  the  alien 
is  covered  by  one  of  the  following 
exceptions: 

(1)  Certain  ABC  class  members,  (i) 
The  alien  is  a  registered  ABC  class 
member  for  whom  proceedings  before 
the  Immigration  Court  or  the  Board  have 
been  administratively  closed  or 
continued  (including  those  aliens  who 
had  final  orders  of  deportation  or 


removal  who  have  filed  and  been 
granted  a  motion  to  reopen  as  required 
under  8  CFR  3.43); 

(ii)  The  alien  is  eligible  for  benefits  of 
the  ABC  settlement  agreement  and  has 
not  had  a  de  novo  asyliun  adjudication 
pursuant  to  the  settlement  agreement; 
and 

(iii)  The  alien  has  not  moved  for  and 
been  granted  a  motion  to  recalendar 
proceedings  before  the  Immigration 
Court  or  the  Board  to  request 
suspension  of  deportation. 

(2)  Spouses,  children,  unmarried 
sons,  and  unmarried  daughters,  (i)  The 
alien  is  described  in  §  240.61(a)  (4)  or 
(5); 

(ii)  The  alien's  spouse  or  parent  is 
described  in  §  240.61(a)(1),  (a)(2),  or 
(a)(3)  and  has  a  Form  1-881  pending 
with  the  Service;  and 

(iii)  The  alien's  proceedings  before  the 
Immigration  Court  have  been 
administratively  closed,  or  the  alien's 
proceedings  before  the  Board  have  been 
continued,  to  permit  the  alien  to  file  an 
application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  with  the  Service. 

§240.63    Application  process. 

(a)  Form  and  Fees.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the 
application  must  be  made  on  a  Form  I- 
881,  Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal  (pursuant  to 
section  203  of  Public  Law  105-100 
(NACARA)),  and  filed  in  accordance 
with  the  instructions  for  that  form.  An 
applicant  who  submitted  to  EOIR  a 
completed  Form  EOIR-40,  Application 
for  Suspension  of  Deportation,  before 
the  effective  date  of  the  Form  I  -881  may 
apply  with  the  Service  by  submitting 
the  completed  Fonn  EOIR'-40  attached 
to  a  completed  first  page  of  the  Form  I- 
881.  Each  application  must  be  filed  with 
the  filing  and  fingerprint  fees  as 
provided  in  §  103.70))(1)  of  this  chapter, 
or  a  request  for  fee  waiver,  as  provided 
in  §  103.7(c)  of  this  chapter.  The  fact 
that  an  applicant  has  also  applied  for 
asylum  does  not  exempt  the  applicant 
from  the  fingerprinting  fees  associated 
with  the  Form  1-881. 

(b)  Applications  filed  with  EOIR.  If 
jurisdiction  rests  with  the  Immigration 
Court  imder  §  260.62(b),  the  application 
must  be  made  on  the  Form  1-881,  if 
filed  subsequent  to  Jime  21, 1999.  The 
application  form,  along  with  any ' 
supporting  dociunents,  must  be  filed 
with  the  Immigration  Court  and  served 
on  the  Service's  district  coimsel  in 
accordance  with  the  instructions  on  or 
accompanying  the  form.  Applications 
for  suspension  of  deportation  or  special 
rule  cancellation  of  removal  filed  prior 


to  June  21, 1999  shall  be  filed  on  Form 
EOIR-40. 

(c)  Applications  filed  with  the  Service. 
If  jurisdiction  rests  with  the  Service 
under  §  240.62(a),  the  Form  1-881  and 
supporting  dociunents  must  be  filed  at 
the  appropriate  Service  Center  in 
accordance  with  the  instructions  on  or 
acconrpanying  the  form. 

(d)  Conditions  and  consequences  of 
filing.  Applications  filed  imder  this 
section  shall  be  filed  imder  the 
following  conditions  and  shall  have  the 
following  consequences: 

(1)  The  information  provided  in  the 
application  may  be  used  as  a  basis  for 
the  initiation  of  removal  proceedings,  or 
to  satisfy  any  burden  of  proof  in 
exclusion,  deportation,  or  removal 
proceedings; 

(2)  The  applicant  and  anyone  other 
than  a  spouse,  parent,  son,  or  daughter 
of  the  applicant  who  assists  the 
applicant  in  preparing  the  application 
must  sign  the  application  under  penalty 
of  perjury.  The  applicant's  signature 
establishes  a  presumption  that  the 
applicant  is  aware  of  the  contents  of  the 
application.  A  person  other  than  a 
relative  specified  in«this  paragraph  who 
assists  the  applicant  in  preparing  the 
application  also  must  provide  his  or  her 
full  mailing  address; 

(3)  An  application  that  does  not 
include  a  response  to  each  of  the 
questions  contained  in  the  application, 
is  unsigned,  or  is  unaccompanied  by  the 
required  materials  specified  in  the 
instructions  to  the  application  is 
incomplete  and  shall  be  returned  by 
mail  to  the  applicant  within  30  days  of 
receipt  of  the  application  by  the  Service; 
and 

(4)  Knowing  placement  of  false 
information  on  the  application  may 
subject  the  person  supplying  that 
information  to  criminal  penalties  under 
tide  18  of  the  United  States  Code  and  to 
civil  penalties  under  section  274C  of  the 
Act. 

§240.64    Eligibility— gMwral. 

(a)  Burden  and  standard  of  proof.  The 
burden  of  proof  is  on  the  applicant  to 
establish  by  a  preponderance  of  the 
evidence  that  he  or  she  is  eligible  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  and  that 
discretion  should  be  exercised  to  grant 
relief. 

(b)  Calculation  of  continuous  physical 
presence  and  certain  breaks  in  presence. 
For  purposes  of  calculating  continuous 
physical  presence  under  this  section, 
section  309(c)(5)(A)  of  IIRIRA  and 
section  240A(d)(l)  of  the  Act  shall  not 
apply  to  persons  described  in  §  240.61. 
For  purposes  of  this  subpart  H,  a  single 
absence  of  90  days  or  less  or  absences 
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which  in  the  aggregate  total  no  more 
than  180  days  shall  be  considered  brief. 

(1)  For  applications  for  suspension  of 
deportation  made  under  former  section 
244  of  the  Act,  as  in  effect  prior  to  April 
1 ,  1997,  the  burden  of  proof  is  on  the 
applicant  to  establish  that  any  breaks  in 
continuous  physical  presence  were 
brief,  casual,  and  innocent  and  did  not 
meaningfully  interrupt  the  period  of 
continuous  physical  presence  in  the 
United  States.  For  purposes  of 
evaluating  whether  an  absence  is  brief, 
single  absences  in  excess  of  90  days,  or 
absences  that  total  more  than  180  days 
in  the  aggregate  will  be  evaluated  on  a 
case-by-case  basis.  An  applicant  must 
establish  that  any  absence  from  the 
United  States  was  casual  and  innocent 
and  did  not  meaningfully  interrupt  the 
period  of  continuous  physical  presence. 

(2)  For  applications  for  special  rule 
cancellation  of  removal  made  imder 
section  309(f)(l]  of  IIRIRA,  as  amended 
by  NACARA,  the  applicant  shall  be 
considered  to  have  failed  to  maintain 
continuous  physical  presence  in  the 
United  States  if  he  or  she  has  departed 
from  the  United  States  for  any  period  in 
excess  of  90  days  or -for  any  periods  in 
the  aggregate  exceeding  180  days.  The 
applicant  must  establish  that  any  period 
of  absence  less  than  90  days  was  casual 
and  innocent  and  did  not  meaningfully 
interrupt  the  period  of  continuous 
physical  presence  in  the  United  States. 

(3)  For  all  applications  made  under 
this  subpart,  a  period  of  continuous 
physical  presence  is  terminated 
whenever  an  alien  is  removed  bom  the 
United  States  under  an  order  issued 
pursuant  to  any  provision  of  the  Act  or 
the  alien  has  volimtarily  departed  under 
the  threat  of  deportation  or  when  the 
departure  is  made  for  purposes  of 
committing  an  unlawful  act. 

(4)  The  requirements  of  continuous 
physical  presence  in  the  United  States 
imder  this  subpart  shall  not  apply  to  an 
alien  who: 

(i)  Has  served  for  a  minimum  period 
of  24  months  in  an  active-duty  status  in 
the  Armed  Forces  of  the  United  States 
and,  if  separated  from  such  service,  was 
separated  imder  honorable  conditions, 
and 

(ii)  At  the  time  of  the  alien's 
enlistment  or  induction,  was  in  the 
United  States. 

(c)  Factors  relevant  to  extreme 
hardship.  Except  as  described  in 
paragraph  (d)  of  this  section,  extreme 
hardship  shall  be  determined  as  set 
forth  in  §  240.58. 

(d)  Rei)uttable  presumption  of 
extreme  hardship  for  certain  classes  of 
aliens.  (1)  Presumption  of  extreme 
hardship.  An  applicant  described  in 
paragraphs  (a)(1)  or  (a)(2)  of 


§  240.61who  has  submitted  a  completed 
Form  1-881  to  either  the  Service  or  the 
Immigration  Court  shall  be  presumed  to 
have  established  that  deportation  or 
removal  from  the  United  States  would 
result  in  extreme  hardship  to  the 
applicant  or  to  his  or  her  spouse,  parent, 
or  child,  who  is  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

(2)  Rebuttal  of  presumption.  A 
presumption  of  extreme  hardship  as 
described  in  paragraph  (d)(1)  of  this 
section  shall  be  rebutted  iJF  the  evidence 
in  the  record  establishes  that  it  is  more 
likely  than  not  that  neither  the  applicant 
nor  a  qualified  relative  woiild  suJEfer 
extreme  hardship  if  the  applicant  were 
deported  or  removed  from  the  United 
States.  In  making  such  a  determination, 
the  adjudicator  shall  consider  relevant 
factors,  including  those  listed  in  - 
§240.58. 

(3)  Burden  of  proof.  In  those  cases 
where  a  presumption  of  extreme 
hardship  applies,  the  burden  of  proof 
shall  be  on  the  Service  to  establish  that 
it  is  more  likely  than  not  that  neither  the 
applicant  nor  a  qualified  relative  would 
suffer  extreme  hardship  if  the  applicant 
were  deported  or  removed  frtim  the 
United  States. 

(4)  Effect  of  rebuttal,  (i)  A 
determination  that  it  is  more  likely  than 
not  that  neither  the  applicant  nor  a 
qualified  relative  would  suffer  extreme 
hardship  if  the  applicant  were  deported 
or  removed  from  the  United  States  shall 
be  grounds  for  referral  to  the 
Immigration  Court  or  dismissal  of  an 
application  submitted  initially  to  the 
Service.  The  applicant  is  entitled  to  a  de 
novo  adjudication  and  will  again  be 
considered  to  have  a  presiunption  of 
extreme  hardship  before  the 
Immigration  Court. 

(ii)  If  the  Immigration  Court 
determines  that  extreme  hardship  will 
not  result  from  deportation  or  removal 
from  the  United  States,  the  application 
will  be  denied. 

§  240.65    Eligibility  for  suspension  of 
deportation. 

(a)  Applicable  statutory  provisions.  To 
establish  eligibility  for  suspension  of 
deportation  under  this  section,  the 
applicant  must  be  an  individual 
described  in  §  240.61;  must  establish 
that  he  or  she  is  eligible  under  former 
section  244  of  the  Act,  as  in  effect  prior 
to  April  1, 1997;  must  not  be  subject  to 
any  bars  to  eligibility  in  former  section 
242B(e)  of  the  Act,  as  in  effect  prior  to 
April  1, 1997,  or  any  other  provisions  of 
law;  and  must  not  have  been  convicted 
of  an  aggravated  felony  or  be  an  alien 
described  in  former  section  241(a)(4)(D) 
of  the  Act,  as  in  effect  prior  to  April  1 , 


1997  (relating  to  Nazi  persecution  and 
genocide). 

(b)  General  rule.  To  establish 
eligibility  for  suspension  of  deportation 
under  former  section  244(a)(1)  of  the 
Act,  as  in  effect  prior  to  April  1, 1997, 
an  alien  must  be  deportable  under  any 
law  of  the  United  States,  except  the 
provisions  specified  in  paragraph  (c)  of 
this  section,  and  must  establish: 

(1)  The  alien  has  been  physically 
present  in  the  United  States  for  a 
contiauous  period  of  not  less  than  7 
years  immediately  preceding  the  date 
the  application  was  filed; 

(2)  During  all  of  such  period  the  alien 
was  and  is  a  person  of  good  moral 
character;  and 

(3)  The  alien's  deportation  would,  in 
the  opinion  of  the  Attorney  General, 
result  in  extreme  hardship  to  the  alien 
or  to  the  alien's  spouse,  parent,  or  child, 
who  is  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  for 
permanent  residence. 

(c)  Aliens  deportable  on  criminal  or 
certain  other  grounds.  To  establish 
eligibility  for  suspension  of  deportation 
under  former  section  244(a)(2)  of  the 
Act,  as  in  effect  prior  to  April  1, 1997, 
an  alien  who  is  deportable  under  former 
section  241(a)  (2),  (3),  or  (4)  of  the  Act, 
as  in  effect  prior  to  April  1 ,  1997 
(relating  to  criminal  activity,  document 
fr^ud,  failure  to  register,  and  security 
threats),  must  establish  that: 

(1)  The  alien  has  been  physically 
present  in  the  United  States  for  a 
continuous  period  of  not  less  than  10 
years  immediately  following  the 
commission  of  an  act,  or  the  assumption 
of  a  status  constituting  a  ground  for 
deportation; 

(2)  The  alien  has  been  and  is  a  person 
of  good  moral  character  during  all  of 
such  period;  and 

(3)  The  alien's  deportation  wo\ild,  in 
the  opinion  of  the  Attorney  General, 
result  in  exceptional  and  extremely 
xmusual  hardship  to  the  alien,  or  to  the 
alien's  spouse,  parent,  or  child,  who  is 
a  citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence. 

(d)  Battered  spouses  and  children.  To 
establish  eligibility  for  suspension  of 
deportation  under  former  section 
244(a)(3)  of  the  Act,  as  in  effect  prior  to 
April  1, 1997,  an  alien  must  be 
deportable  under  any  law  of  the  United . 
States,  except  under  former  section 
241(a)(1)(G)  of  the  Act,  as  in  effect  prior 
to  April  1, 1997  (relating  to  marriage 
fraud),  and  except  under  the  provisions 
specified  in  paragraph  (c)  of  this 
section,  and  must  establish  that: 

(1)  The  alien  has  been  physically 
present  in  the  United  States  for  a 
continuous  period  of  not  less  than  3 


Federal  Regjater/ Vol.  64,  No.  98 /Friday.  May  21,  1999/R\iles  and  Regiilations  27879 


years  immediately  preceding  the  date 
the  s^plicatioD  was  filed; 

(2)  The  alien  has  been  battered  or 
subjected  to  extreme  cruelty  in  the 
United  States  by  a  spouse  or  parent  who 
is  a  United  States  citizen  or  lawful 
permanent  resident  (or  is  the  parent  of 

a  child  of  a  United  States  citizen  or 
lawful  permanent  resident  and  the  child 
has  been  battered  or  subjected  to 
extreme  cruelty  in  the  United  States  by 
such  citizen  or  permanent  resident 
parent);  and 

(3)  During  all  of  such  time  in  the 
United  States  the  alien  was  and  is  a 
person  of  good  moral  character;  and 

(4)  The  alien's  deportation  would,  in 
the  opinion  of  the  Attorney  General, 
result  in  extreme  hardship  to  the  alien 
or  the  alien's  parent  or  child. 

1240.66    Eligibility  for  special  rule 
cancellation  of  removal. 

(a)  Applicable  statutory  provisions.  To 
establish  eligibility  for  special  rule 
cancellation  of  removal,  the  applicant 
must  show  he  or  she  is  eligible  under 
section  309(f)(1)  of  URIRA,  as  amended 
by  section  203  of  NACARA.  The 
applicant  must  be  described  in  §  240.61, 
must  be  inadmissible  or  deportable, 
must  not  be  subject  to  any  bars  to 
eligibility  in  sections  240(b)(7),  240A(c), 
or  240B(d)  of  the  Act,  or  any  odier 
provisions  of  law,  and  must  not  have 
been  convicted  of  an  aggravated  felony 
or  be  an  alien  described  in  section 
241(b)(3)(B)(D  of  the  Act  (relating  to 
persecution  of  others). 

(b)  General  rule.  To  establish 
eligibility  for  special  rule  cancellation  of 
removal  imder  section  309(f)(1)(A)  of 
URIRA,  as  amended  by  section  203  of 
NACARA,  the  alien  must  establish  that: 

(1)  The  alien  is  not  inadmissible 
under  section  212(a)(2)  or  (3)  or 
deportable  imder  section  237(a)(2),  (3) 
or  (4)  of  the  Act  (relating  to  criminal 
activity,  document  fraud,  feilure  to 
register,  and  seauity  threats); 

(2)  The  alien  has  been  physically 
present  in  the  United  States  for  a 
continuous  period  of  7  ydars 
immediately  preceding  the  date  the 
application  was  filed; 

(3)  The  alien  has  been  a  person  of 
good  moral  character  diiring  the 
required  period  of  continuous  physical 
presence;  and 

(4)  The  alien's  removal  from  the 
United  States  would  result  in  extreme 
hardship  to  the  alien,  or  to  the  alien's 
spouse,  parent  or  child  who  is  a  United 
States  citizen  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(c)  Aliens  inadmissible  or  deportable 
on  criminal  or  certain  other  grounds.  To 
establish  eligibility  for  special  rule 
cancellation  of  removal  under  section 


309(f)(1)(B)  of  URIRA,  as  amended  by 
section  203  of  NACARA,  the  alien  must 
be  described  in  §  240.61  and  establish 
that: 

(1)  The  alien  is  inadmissible  under 
section  212(a)(2)  of  the  Act  (relating  to 
criminal  activity),  or  deportable  imder 
paragraphs  (a)(2)  (other  than  section 
237(a)(2){A)(iii),  relating  to  aggravated 
felony  convictions),  or  (a)(3)  of  section 
237  of  the  Act  (relating  to  criminal 
activity,  document  fraud,  and  failure  to 
register); 

(2)  The  alien  has  been  physically 
present  in  the  United  States  for  a 
continuous  period  of  not  less  than  10 
years  immediately  following  the 
commission  of  an  act,  or  the  assumption 
of  a  status  constituting  a  ground  for 
removal; 

(3)  The  alien  has  been  a  person  of 
good  moral  character  during  the 
required  period  of  continuous  physical 
presence;  and 

(4)  The  alien's  removal  from  the 
United  States  would  result  in 
exceptional  and  extremely  imusual 
hardship  to  the  alien  or  to  the  alien's 
spouse,  parent,  or  child,  who  is  a  United 
States  citizen  or  an  alien  lawfully 
admitted  for  permanent  residence. 

§240.67    Procedure  for  interview  before  an 
asylum  officer.  - 

(a)  Fingerprinting  requirements.  The 
Service  will  notify  each  applicant  14 
years  of  age  or  older  to  appear  for  an 
interview  only  after  the  applicant  has 
complied  with  fingerprinting 
requirements  pursuant  to  §  103.2(e)  of 
this  subchapter,  and  the  Service  has 
received  a  definitive  response  from  the 
FBI  that  a  full  criminal  background 
check  has  been  completed.  A  definitive 
response  that  a  full  criminal  background 
check  on  an  applicant  has  been 
completed  includes: 

(1)  Confirmation  from  the  FBI  that  an 
applicant  does  not  have  an 
administrative  or  criminal  record; 

(2)  Confinoation  frtim  the  FBI  that  an 
applicant  has  an  administrative  or  a 
criminal  record;  or 

(3)  Confirmation  from  the  FBI  that 
two  properly  prepared  fingerprint  cards 
(Form  FD-258)  have  been  determined 
imclassifiable  for  the  purpose  of 
conducting  a  criminal  background 
check  and  have  been  rejected. 

(b)  Interview.  (1)  The  asylum  ofiicer 
shall  conduct  the  interview  in  a  non- 
adversarial  manner  and,  except  at  the 
request  of  the  applicant,  separate  and 
apart  from  the  general  public.  The 
purpose  of  the  interview  shall  be  to 
elicit  all  relevant  and  useful  information 
bearing  on  the  applicant's  eligibility  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal.  If  the 


applicant  has  an  asyliun  application 
pending  with  the  SOTvice,  the  asylum 
officer  may  also  elicit  information 
relating  to  the  application  for  asylum  in 
accordance  with  §  208.9  of  this  chapter. 
At  the  time  of  the  interview,  the 
applicant  must  provide  complete 
information  regarding  the  applicant's 
identity,  including  name,  date  and  place 
of  birth,  and  nationality,  and  may  be 
required  to  register  this  identity 
electronically  or  through  any  other 
means  designated  by  the  Attorney 
General. 

(2)  The  applicant  may  have  counsel  or 
a  representative  present,  may  present 
witnesses,  and  may  submit  affidavits  of 
witnesses  and  other  evidence. 

(3)  An  applicant  unable  to  proceed 
with  the  interview  in  English  must 
provide,  at  no  expense  to  the  Service,  a 
competent  interpreter  fluent  in  both 
English  and  a  language  in  which  the 
applicant  is  fluent.  The  interpreter  must 
be  at  least  18  years  of  age.  The  following 
individuals  may  not  serve  as  the 
applicant's  interpreter:  the  applicant's 
attorney  or  representative  of  record;  a 
witness  testifying  on  the  applicant's 
behalf;  or,  if  the  applicant  also  has  an 
asylimi  application  pending  with  the 
Service,  a  representative  or  employee  of 
the  applicant's  coimtry  of  nationality, 
or,  if  stateless,  country  of  last  habitual 
residence.  Failure  without  good  cause  to 
comply  with  this  paragraph  may  be 
considered  a  failiire  to  appear  for  the 
interview  for  purposes  of  §  240.68. 

(4)  The  asymm  officer  shall  have 
authority  to  administer  oaths,  verify  the 
identity  of  the  applicant  (including 
through  the  use  of  electronic  means), 
verify  the  identify  of  any  interpreter, 
present  and  receive  evidence,  and 
question  the  apphcant  and  any 
witnesses. 

(5)  Upon  completion  of  the  interview, 
the  applicant  or  the  applicant's 
representative  shall  have  an  opportunify 
to  make  a  statement  or  comment  on  the 
evidence  presented.  The  asylum  officer 
may,  in  the  officer's  discretion,  limit  the 
length  of  such  statement  or  comment 
and  may  require  its  submission  in 
writing.  Upon  completion  of  the 
interview,  and  except  as  otherwise 
provided  by  the  asylum  officer,  the 
applicant  shall  be  informed  of  the 
requirement  to  appear  in  person  to 
receive  and  to  aclmowledge  receipt  of 
the  decision  and  any  other 
accompanying  material  at  a  time  and 
place  designated  by  the  asylum  officer. 

(6)  The  asylum  officer  shall  consider 
evidence  submitted  by  the  applicant 
with  the  application,  as  well  as  any 
evidence  submitted  by  the  applicant 
before  or  at  the  interview.  As  a  matter 
of  discretion,  the  asylum  officer  may 
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grant  the  applicant  a  brief  extension  of 
time  following  an  interview,  during 
which  the  applicant  may  submit 
additional  evidence. 


S  240.68    Failura  to  appear  at  an  interview 
bafora  an  aaylum  officer  or  faHura  to  follow 
raqulramants  for  fingerprinting. 

(a)  Failure  to  appear  for  a  scheduled 
interview  without  prior  authorization 
may  result  in  dismissal  of  the 
application  or  waiver  of  the  right  to  an 
adjudication  by  an  asylum  ofBcer.  A 
written  request  to  reschedule  will  be 
granted  if  it  is  an  initial  request  and  is 
received  by  the  Asyliun  Office  at  least 
2  days  before  the  scheduled  interview 
date.  All  other  requests  to  reschedule 
the  interview,  including  those 
submitted  after  the  interview  date,  will 
be  granted  only  if  the  applicant  has  a 
reasonable  excuse  for  not  appearing, 
and  the  excuse  was  received  by  the 
Asylum  Office  in  writing  within  a 
reasonable  time  after  the  scheduled 
interview  date. 

(b)  Failure  to  comply  with  fingerprint 
processing  requirements  without 
reasonable  excuse  may  residt  in 
dismissal  of  the  application  or  waiver  of 
the  right  to  an  adjudication  by  an 
asylum  officer. 

(c)  Failiue  to  appear  shall  be  excused 
if  the  notice  of  the  interview  or 
fingerprint  appointment  was  not  mailed 
to  the  applicant's  ciurent  address  and 
such  address  had  been  provided  to  the 
Office  of  International  A^irs  by  the 
applicant  prior  to  the  date  of  mailing  in 
accordance  with  section  265  of  the  Act 
and  Service  regulations,  unless  the 
asylum  officer  determines  that  the 
applicant  received  reasonable  notice  of 
the  interview  or  fingerprinting 
appointment. 

S  240.69    Reliance  on  Information  compiled 
iiy  ottiar  aourcea. 

In  determining  whether  an  applicant 
is  eligible  for  suspension  of  deportation 
or  special  rule  cancellation  of  removal, 
the  asyliun  officer  may  rely  on  material 
described  in  §  208.12  of  this  chapter. 
Nothing  in  this  subpart  shall  be 
construed  to  entitle  the  applicant  to 
conduct  discovery  directed  toward 
records,  officers,  agents,  or  employees  of 
the  Service,  the  Department  of  Justice, 
or  the  Department  of  State. 

§240.70    Daciaion  by  the  Service. 

(a)  Service  of  decision.  Unless  the 
asylum  officer  has  granted  the 
application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  at  the  time  of  the  interview 
or  as  otherwise  provided  by  an  Asylum 
Office,  the  applicant  will  be  required  to 
return  to  the  Asylum  Office  to  receive 
service  of  the  decision  on  the 


applicant's  application.  If  the  applicant 
does  not  speak  English  fluently,  the 
applicant  shall  bring  an  interpreter 
when  returning  to  the  office  to  receive 
service  of  the  decision. 

(b)  Gmnt  of  suspension  of 
deportation.  An  asylum  officer  may 
grant  suspension  of  deportation  to  an 
applicant  eligible  to  apply  for  this  relief 
with  the  Service  who  qualifies  for 
suspension  of  deportation  under  former 
section  244(a)(1)  of  the  Act,  as  in  effect 
prior  to  April  1, 1997,  who  is  not  an 
alien  described  in  former  section 
241(a)(4)(D)  of  the  Act,  as  in  effect  prior 
to  April  1, 1997,  and  who  admits 
deportability  under  any  law  of  the 
United  States,  excluding  former  section 
241(a)(2),  (3),  or  (4)  of  the  Act,  as  in 
effect  prior  to  April  1, 1997.  If  the 
Service  has  made  a  preliminary  decision 
to  grant  the  applicant  suspension  of 
deportation  under  this  subpart,  the 
applicant  shall  be  notified  of  that 
decision  and  will  be  asked  to  sign  an 
admission  of  deportability  or 
inadmissibility.  The  applicant  must  sign 
the  admission  before  the  Service  may 
grant  the  relief  sought.  If  suspension  of 
deportation  is  granted,  the  Service  shall 
adjust  the  status  of  the  alien  to  lawful 
permanent  resident,  effective  as  of  the 
date  that  suspension  of  deportation  is 
granted. 

(c)  Grant  of  cancellation  of  removal. 
An  asylum  officer  may  grant 
cancellation  of  removal  to  an  applicant 
who  is  eligible  to  apply  for  this  relief 
with  the  Service,  and  who  qualifies  for 
cancellation  of  removal  under  section 
309(f)(1)(A)  of  mURA,  as  amended  by 
section  203  of  NACARA,  and  who 
admits  deportability  luider  section 
237(a).  excluding  paragraphs  (2),  (3), 
and  (4),  of  the  Act,  or  inadmissibility 
imder  section  212(a),  excluding 
paragraphs  (2)  or  (3),  of  the  Act.  If  the 
Service  has  made  a  preliminary  decision 
to  grant  the  applicant  cancellation  of 
removal  imder  this  subpart,  the 
applicant  shall  be  notified  of  that 
decision  and  asked  to  sign  an  admission 
of  deportability  or  inadmissibility.  The 
applicant  must  sign  the  concession 
before  the  Service  may  grant  the  relief 
sought.  H  the  Service  grants  cancellation 
of  removal,  the  Service  shall  adjust  the 
status  of  the  alien  to  lawful  permanent 
resident,  effective  as  of  the  date  that 
cancellation  of  removal  is  granted. 

(d)  Referral  of  the  application.  Except 
as  provided  in  paragraphs  (e)  and  (f)  of 
this  section,  and  iinless  the  applicant  is 
granted  asylum  or  is  in  lawful 
immigrant  or  non-immigrant  status,  an 
asylum  officer  shall  refer  the  application 
for  suspension  of  deportation  or  special 
rule  cancellation  of  removal  to  the 
Immigration  Court  for  adjudication  in 


deportation  or  removal  proceedings,  and 
will  provide  the  applicant  with  written 
notice  of  the  statutory  or  regulatory 
basis  for  the  referral,  if: 

(1)  The  applicant  is  not  clearly 
eligible  for  suspension  of  deportation 
under  former  section  244(a)(1)  of  the 
Act  as  in  effect  prior  to  April  1, 1997, 
or  for  cancellation  of  removal  imder 
section  309(f)(1)(A)  of  IIRIRA,  as 
amended  by  NACARA; 

(2)  The  applicant  does  not  appear  to 
merit  relief  as  a  matter  of  discretion; 

(3)  The  applicant  appears  to  be 
eligible  for  suspension  of  deportation  or 
special  rule  cancellation  of  removal 
under  this  subpart,  but  does  not  admit 
deportability  or  inadmissibility;  or 

(4)  The  applicant  failed  to  appear  for 
a  scheduled  interview  with  an  asylum 
officer  or  failed  to  comply  with 
fingerprinting  processing  requirements 
and  such  failure  was  not  excused  by  the 
Service,  unless  the  application  is 
dismissed. 

(e)  Dismissal  of  the  application.  Aa 
asylum  officer  shall  dismiss  without 
prejudice  an  application  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal  submitted  by  an 
applicant  who  has  been  granted  asylum, 
or  who  is  in  lawful  immigrant  or  non- 
immigrant status.  An  asylum  officer 
may  also  dismiss  an  application  for 
failure  to  appear,  pursuant  to  §  240.68. 
The  asylum  officer  will  provide  the 
applicant  written  notice  of  the  statutory 
or  regulatory  basis  for  the  dismissal. 

(f)  Special  provisions  for  certain  ABC 
class  members  whose  proceedings 
before  EOIR  were  administratively 
closed  or  continued.  The  following 
provisions  shall  apply  with  respect  to 
an  ABC  class  member  who  was  in 
proceedings  before  the  Immigration 
Court  or  the  Board,  and  those 
proceedings  were  closed  or  continued 
pursuant  to  the  ABC  settlement 
agreement:  ^ 

(1)  Suspension  of  deportation  or 
asylum  granted.  If  an  asylum  officer 
grants  asylum  or  suspension  of 
deportation,  the  previous  proceedings 
before  the  Immigration  Court  or  Board 
shall  be  terminated  as  a  matter  of  law  on 
the  date  relief  is  granted. 

(2)  Asylum  denied  and  application  for 
suspension  of  deportation  not  approved. 
If  an  asylum  officer  denies  asylum  and 
does  not  grant  the  applicant  suspension 
of  deportation,  the  Service  shall  move  to 
recalendar  proceedings  before  the 
Inunigration  Court  or  resume 
proceedings  before  the  Board, 
whichever  is  appropriate.  The  Service 
shall  refer  to  the  Iminigration  Court  or 
the  Board  the  application  for  suspension 
of  deportation.  In  the  case  where 
jurisdiction  rests  with  the  Board,  an 
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application  for  suspension  of 
deportation  that  is  referred  to  the  Board 
will  be  remanded  to  the  Immigration 
Court  for  adjudication. 

(g)  Special  provisions  for  dependents 
whose  proceedings  before  EOUi  were 
administratively  closed  or  continued.  If 
an  asylum  officer  grants  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  to  an  applicant  described  in 
§  240.61(a)(4)  or  (a)(5),  whose 
proceedings  before  EOIR  were 
administratively  closed  or  continued, 
those  proceedings  shall  terminate  as  of 
the  date  the  relief  is  granted.  If 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  is  not 
granted,  the  Service  shall  move  to 
recalendar  proceediogs  before  the 
Immigration  Coiul  or  resume 
proceedings  before  the  Board, 
whichever  is  appropriate.  The  Service 
shall  refer  to  the  Immigration  Court  or 
the  Board  the  application  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal.  In  the  case 
where  jurisdiction  rests  with  the  Board, 
an  application  for  suspension  of 
deportation  or  special  rule  cancellation 
of  removal  that  is  referred  to  the  Board 
will  be  remanded  to  the  Immigration 
Court  for  adjudication. 

(h)  Special  provisions  for  applicants 
who  depart  the  United  States  and  return 
under  a  grant  of  advance  parole  while 
in  deportation  proceedings. 
Notwithstanding  paragraphs  (f)  and  (g) 
of  this  section,  for  purposes  of 
adjudicating  an  application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  imder  this 
subpart,  if  an  applicant  departs  and 
returns  to  the  United  States  pursuant  to 
a  grant  of  advance  parole  while  in 
deportation  proceedings,  including 
deportation  proceedings 
administratively  closed  or  continued 


pursuant  to  the  ABC  settlement 
agreement,  the  deportation  proceedings 
will  be  considered  terminated  as  of  the 
date  of  applicant's  departure  from  the 
United  States.  A  decision  on  the 
NACARA  application  shall  be  issued  in 
accordance  with  paragraph  (a),  and 
paragraphs  (c)  through  (e)  of  this 
section. 

PART  246— RESCISSION  OF 
ADJUSTMENT  OF  STATUS 

10.  The  authority  citation  for  part  246 
continues  to  read  as  follows:  ' 

Authority:  8  U.S.C.  1103, 1254, 1255. 1256, 
1259;  8  CFR  part  2. 

11.  Section  246.1  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§246.1    Notica. 

If  it  appears  to  a  district  director  that 
a  person  residing  in  his  or  her  district 
was  not  in  fact  eligible  for  the 
adjustment  of  status  made  in  his  or  her 
case,  or  it  appears  to  an  asyliun  office 
director  that  a  person  granted 
adjustment  of  status  by  an  asylum 
officer  piusuant  to  8  CFR  240.70  was 
not  in  fiEu:t  eligible  for  adjustment  of 
status,  a  proceeding  shall  be 
commenced  by  the  personal  service 
upon  such  person  of  a  notice  of  intent 
to  rescind,  which  shall  inform  him  or 
her  of  the  allegations  upon  which  it  is 
intended  to  rescind  the  adjustment  of 
his  or  her  status.  *  *  * 

S246J    [Anwndwq 

12.  Section  246.2  is  amended  by 
adding  the  phrase  "or  asylum  office 
director"  immediately  after  the  phrase 
"district  director." 


PART  274»-CONTROL  OF 
EMPLOYMENT  OF  AUENS 

13.  The  authority  citation  for  part 
'  274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a;  8 
CFR  part  2. 

14.  Section  274a.l2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(c)(10),  to  read  as  follows: 

S274a.12    Classes  of  aliens  authoiizad  to 
accept  amploymenL 

*        *        *        »        * 

(c)*  *  * 

(10)  An  alien  who  has  filed  an 
application  for  suspension  of 
deportation  imder  section  244  of  the  Act 
(as  it  existed  prior  to  April  1, 1997), 
cancellation  of  removal  pursuant  to 
section  240A  of  the  Act,  or  special  rule 
cancellation  of  removal  under  section 
309(f)(1)  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  enacted  as  Pub.  L.  104-208 
(110  Stat.  3009-625)  (as  amended  by  the 
Nicaraguan  Adjustment  and  Central 
American  Relief  Act  (NACARA)),  title  II 
of  Pub.  L.  105-100  (111  Stat.  2160, 
2193)  and  whose  properly  filed 
application  has  been  accepted  by  the 
Service  or  EOIR.  *  *  * 


PART  299— IMMIGRATION  FORMS 

15.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

16.  Section  299.1  is  amended  in  the 
table  by  adding  the  entry  for  Form  "I- 
881"  in  proper  numerical  sequence,  to 
read  as  follows: 

S299.1    Prescribed  fonns. 


Form  No. 


Edition  date 


Title 


1-881 


5-01-99    Application  for  Suspension  of  Deportation  or  Special  Rule  Cancellation  of  Removal  (pursuant  to  sec- 
tion 203  of  Pub.  L.  105-100  (NACARA)) 


17.  Section  299.5  is  amended  in  the         881"  in  proper  numerigal  sequence,  to        S299.5    Display  of  control  numbers, 
table  by  adding  the  entry  for  Form  "I-        read  as  follows:  *        * '       *        *        * 


INS  fonn  No. 


INS  form  title 


Currently  as- 
signed OMB 
control  No. 


1-881 


Application  for  Suspension  of  Deportation  or  Special  Rule  Cancellation  of  Removal  (pursuant  to  sec- 
tion 203  of  Pub.  L.  105-100  (NACARA)). 


1115—0227 
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INS  form  No.                                                                               INS  form  title 

.  Currently  as- 
signed 0MB 
control  No. 

•                          •                          •                          •                          ♦                          • 

• 

Dated:  May  14, 1999. 
Janet  Reno, 
Attorney  General. 

(FR  Doc.  99-12643  Filed  5-20-99;  8:45  am) 
aaUNG  CODE  4410-10-P 
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DEPARTMErfT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Small  Business  inrwvatlon  Research 
Grants  Program  for  Fiscal  Year  2000; 
Request  for  Proposals 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice  of  Availability  of 
Program  Solicitation  and  Request  for 
Proposals  for  Fiscal  Year  2000  Small 
Business  Innovation  Research  Grants 
Program  and  Request  for  Input. 

summary:  Notice  is  hereby  given  that 
under  the  authority  of  the  Small 
Business  Iimovation  Development  Act 
of  1982  (Pub.  L.  97-219),  as  amended 
(15  U.S.C.  638)  and  section  630  of  the 
Act  making  appropriations  for 
Agricultuire,  Rural  Development,  and 
Related  Agencies  programs  for  the  fiscal 
year  ending  September  30, 1987,  and  for 
other  purposes,  as  made  applicable  by 
section  101(a)  of  Public  Law  Number 
99-591, 100  Stat.  3341,  the  U.S. 
Department  of  Agriculture  (USDA) 
expects  to  award  project  grants  for 
certain  areas  of  research  to  science- 
based  small  business  firms  through 
phase  I  of  its  Small  Business  Innovation 
Research  (SBIR)  Grants  Program. 

By  this  notice,  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  additionally  solicits 
stakeholder  input  from  any  interested 
party  regarding  the  Fiscal  Year  2000 
SBIR  Grants  Program,  Request  for 
Proposals,  for  use  in  the  development  of 
the  next  request  for  proposals  for  this 
program. 

DATES:  All  phase  I  proposals  must  be 
received  at  USDA  on  or  by  September 
2, 1999.  Proposals  not  received  on  or  by 
this  date  will  not  be  considered  for 
funding,  with  the  following  exceptions. 
Proposals  received  after  September  2, 
1999,  will  be  accepted  provided  they  are 
postmarked  before  or  on  (1)  September 
1, 1999,  if  sent  by  overnight  courier;  (2) 
August  30, 1999,  if  sent  by  priority  mail; 
or  (3)  August  26,  1999,  if  sent  by  regular 
first  class  mail. 

User  comments  are  requested  within 
six  months  from  the  issuance  of  this 
notice.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  All  proposals  must  be 
submitted  to  the  following  address: 
Small  Business  Innovation  Research 
Program;  c/o  Proposal  Services  Unit; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 


Independence  Avenue,  SW; 
Washington,  DC  20250-2245. 

Note:  The  address  for  iiand-delivered 
proposals  or  proposals  submitted  using  an 
express  mail  or  overnight  courier  service  is: 
Small  Business  Innovation  Research 
Program;  c/o  Proposal  Services  Unit; 
Cooperative  State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture;  Room  303,  Aerospace  Center; 
901  D  Street,  SW;  Washington,  DC  20024. 
Telephone:  (202)  401-5048. 

Written  user  input  comments  should 
be  submitted  by  first-class  mail  to: 
Office  of  Extramural  Programs; 
Competitive  Research  Grants  and 
Awards  Management;  USDA-CSREES; 
Stop  2299;  1400  Independence  Avenue, 
SW;  Washington,  DC  20250-2299;  or  via 
e-mail  to:  RFP-OEP®reeusda.gov.  In 
your  conunents,  please  include  the 
name  of  the  program  and  the  fiscal  year 
of  the  request  for  proposals  to  whicJi 
you  are  responding. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  F.  Cleland;  Director,  SBIR 
Program;  Cooperative  State  Research, 
Education,  and  Extension  Service;  STOP 
2243;  1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-2243. 
Telephone:  (202)  401-4002.  Facsimile: 
(202) 401-6070. 

SUPPLEMENTARY  INFORMATION:  This 
program  will  be  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service.  Firms  with 
strong  scientific  research  capabilities  in 
the  topic  areas  listed  below  are 
encouraged  to  participate.  Objectives  of 
the  three-phase  program  include 
stimulating  teclmological  innovation  in 
the  private  sector,  strengthening  the  role 
of  small  businesses  in  meeting  Federal 
research  and  development  needs, 
increasing  private  sector 
commercialization  of  innovations 
derived  ft-om  USDA-supported  research 
and  development  efforts,  and  fostering 
and  encouraging  participation  of 
women-owned  and  socially  and 
economically  disadvantaged  small 
business  concerns  in  technological 
innovation. 

The  total  amount  expected  to  be 
available  for  phase  I  of  the  SBIR 
Program  in  fiscal  year  (FY)  2000  is 
approximately  $5,000,000.  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  by  the 
closing  date  of  September  2, 1999.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources 

2.  Plant  Production  and  Protection 

3.  Animal  Production  and  Protection 

4.  Air,  Water  and  Soils 

5.  Food  Science  and  Nutrition 


6.  Rural  and  Community  Development 

7.  Aquacultiu^ 

8.  Industrial  Applications 

9.  Marketing  and  Trade 

The  award  of  any  grants  under  the 
provisions  of  this  program  is  subject  to 
the  availability  of  appropriations. 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  part  3403. 
These  provisions  set  forth  procedures  to 
be  followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  USDA  Uniform  Federal 
Assistance  Regulations  (7  CFR  part 
3015,  as  amended),  Govemmentwide 
Debarment  and  Suspension  (Non- 
procurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)  (7  CFR  part  3017),  Restrictions 
on  Lobbying  (7  CFR  part  3018),  and 
Managing  Federal  Credit  Programs  (7 
CFR  part  3)  apply  to  this  program. 
Copies  of  7  CFR  parts  3403,  3015,  3017, 
3018,  and  3  may  be  obtained  by  writing 
or  calling  the  office  indicated  below. 

The  program  solicitation,  which 
contains  research  topic  descriptions  and 
detailed  instructions  on  how  to  apply, 
may  be  obtained  by  writing  or  calling 
the  following  office:  Proposal  Services 
Unit;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2245; 
1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-2245. 
Telephone:  (202)  401-5048.  Application 
materials  also  may  be  requested  via 
Internet  by  sending  a  message  with  your 
name,  mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
which  states  that  you  wish  to  receive  a 
copy  of  the  application  materials  for  the 
FY  2000  Small  Business  Innovation 
Research  Grants  Program.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible.  Please 
note  that  applicants  who  submitted 
SBIR  proposals  for  FY  1999  or  who  have 
recently  requested  placement  on  the  list 
for  FY  2000  will  automatically  receive 
a  copy  of  the  FY  2000  program 
solicitation. 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  request  for  proposals  from 
any  interested  party.  These  comments 
will  be  considered  in  the  development 
of  the  next  request  for  proposals  for  the 
program.  Such  comments  will  be 
forwarded  to  the  Secretary  or  his 
designee  for  use  in  meeting  the 
requirements  of  section  103(c)(2)  of  the   ' 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998,  7  U.S.C. 
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7613(c)(2).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  request  for  proposals  from 
persons  who  conduct  or  use  agricultural 
research,  education,  or  extension  for  use 
in  formulating  the  next  request  for 
proposals  for  an  agriciiltural  research 
program  funded  on  a  competitive  basis. 
Written  user  input  comments  should 
be  submitted  by  first-class  mail  to: 
Office  of  Extramural  Programs; 


Competitive  Research  Grants  and 
Awards  Management;  USDA-CSREES; 
Stop  2299;  1400  hidependence  Avenue, 
SW;  Washington,  DC  20250-2299;  or  via 
e-mail  to:  RFP-OEP@reeusda.gov.  In 
your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
request  for  proposals  to  which  you  are 
responding.  Comments  are  requested 
within  six  months  from  the  issuance  of 


this  notice.  Comments  received  after  ^ 
that  date  will  be  considered  to  the 
extent  practicable. 

Done  at  Washington,  £)C.,  this  17  day  of 
May,  1999. 

CoUcn  HefiBeran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  99-12883  Filed  5-20-99;  8:45  am] 
BUJNG  COOE  3410-22-i> 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 232, 239, 240,  270, 
and  274 

[FMmm  No*.  33-7684;  34-41410;  IC-23843 
Rl«  No.  S7-9-99] 

RIN  3235-AH70 

Rulemaking  for  EDGAR  System 

AGENCY:  Seciirlties  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  modernizing  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  (EDGAR)  system.  Beginning 
June  28. 1999,  we  will  be  able  to  accept 
filings  submitted  to  EDGAR  in 
HyperText  Markup  Language  (HTML)  in 
addition  to  documents  submitted  in  the 
current  American  Standard  Code  for 
Information  Interchange  (ASCII)  format; 
filers  also  will  have  the  option  of 
accompanying  their  requked  filings 
with  imofficial  copies  in  Portable 
Docimient  Format  (PDF).  Beginning  May 
24, 1999,  and  continuing  through  June 
25, 1999  (the  test  period),  filers  may 
submit  test  filings  that  include 
documents  in  HTML  and  PDF  format; 
filers  electing  to  submit  test  HTML  and/ 
or  PDF  documents  during  the  test 
period  must  do  so  in  accordance  with 
the  new  rule  provisions.  In  this  release, 
we  are  adopting  rule  amendments 
reflecting  initial  changes  to  filing 
requirements  resulting  from  EDGAR 
modernization,  as  well  as  other  changes 
clarifying  or  updating  our  rules. 
EFFECTIVE  DATE:  These  rules  are  effective 
on  June  28, 1999  and  apply  to  filings 
submitted  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the  rules  we 
are  adopting,  please  contact  one  of  the 
following  members  of  our  staff:  in  the 
Division  of  Investment  Management, 
Ruth  Armfield  Sanders,  Senior  Coimsel, 
(202)  942-0633;  and  in  the  Division  of 
Corporation  Finance,  Margaret  R.  Black, 
EDGAR  Specialist,  (202)  942-2940.  If 
you  have  questions  about  the 
development  of  the  modernized  EDGAR 
system,  please  contact  Richard  D. 
Heroux,  EDGAR  Program  Manager,  (202) 
942-8885,  in  the  Office  of  Information 
Technology. 

SUPPLEMENTARY  INFORMATION:  Today  we 
are  adopting  amendments  to  the 
following  rules  relating  to  electronic 
filing  on  the  EDGAR  system:  Rules  485, 
486, 487, 495,  and  497,'  and  Form  S- 


6,2  under  the  Secimties  Act  of  1933 
(Securities  Act);  ^  Rules  10, 11, 101, 102, 
302. 303,  304,  305.  306,  307,  and  310  of 
Regulation  S-T;  *  Schedule  14A5  under 
the  Seciuities  Exchange  Act  of  1934 
(Exchange  Act);*  Rules  8b-23  and  8b- 
32,7  and  Form  N-SAR,*  vmder  the 
Investment  Company  Act  of  1940 
(Investment  Company  Act);'  and  Forms 
N-1,  N-IA,  N-2,  N-3.  N-4,  and  N-5  »o 
under  the  Securities  Act  and  the 
Investment  Company  Act.  We  also  are 
adding  the  following  new  rules  to 
Regulation  S-T:  Rules  104, 105,  and 
106. 

I.  Modernization  of  EDGAR 

A.  Background 

In  1984,  we  initiated  the  EDGAR 
system  to  automate  the  receipt, 
processing,  and  dissemination  of 
dociunents  required  to  be  filed  with  us 
under  the  Securities  Act,  the  Exchange 
Act,  the  Public  Utility  Holding 
Company  Act  of  1935  (Public  Utility 
Act),"  the  Trust  hidenture  Act  of 
1939,'2  and  the  Investment  Company 
Act  Since  1996,  we  have  required  all 
domestic  public  companies  to  file  with 
us  electronically  through  the  EDGAR 
system,  absent  an  exemption.  EDGAR 
filings  are  disseminated  electronically 
and  displayed  on  our  web  site  at  http:/ 
/www.sec.gov,  in  the  form  in  which  we 
receive  them.  The  EDGAR  system's 
broad  and  rapid  dissemination  benefits 
the  public  by  allowing  investors  and 
others  to  obtain  information  rapidly  in 
electronic  format.  Electronic  format  is 
easily  searchable  and  lends  itself  to 
ready  financial  analysis,  using 
spreadsheets  and  other  methods. 

Recent  technological  advances,  most 
notably  the  rapidly  expanding  use  of  the 
Internet,  have  led  to  imprecedented 
changes  in  the  means  available  to 
corporations,  government  agencies,  and 
the  investing  public  to  obtain  and 
disseminate  information.  Today  many 
companies,  regardless  of  size,  make 
information  available  to  the  public 
through  Internet  web  sites.  (Dn  those 
sites  and  through  links  from  one  web 


<  17  CFR  230.485.  230.486,  230.487.  230.495.  and 
230.497. 


'  17  CFR  239.16. 

'  15  U.S.C.  77a,  et  seq. 

*  17  CFR  232.10.  232.11,  232.101,  232.102, 
232.302.  232.303,  232.304,  232.305,  232.306, 
232.307,  and  232.310. 

'17  CFR  240.101.  -" 

» 15  U.S.C.  78a,  et  seq. 

'  17  CFR  270.8b-23  and  8b-32. 

•17  CFR  274.101. 

»15  U.S.C.  80a-l,et  seq. 

'017  CFR  239.15  and  274.11, 17  CFR  239.1SA  and 
274.11A,  17  CFR  239.14  and  274.11a-l,  17  CFR 
239.17a  and  274.11b,  17  CFR  239.17b  and  274.11c. 
17  CFR  239.24  and  274.5. 

"  15  U.S.C.  79a,  e<  seq. 

"  15  U.S.C.  77s88,rt  seq. 


site  to  others,  individuals  may  obtain  a 
vast  amount  of  information  in  a  matter 
of  seconds.  Advanced  data  presentation 
methods  using  audio,  video,  and 
graphic  and  image  material  are  now 
available  through  even  the  most 
inexpensive  personal  computers  or 
laptops. 

As  discussed  below,  we  are 
modernizing  the  EDGAR  system  to 
accommodate  some  of  the  changes  in 
technology  that  have  occurred  since  the 
system  was  developed.  On  March  10, 
1999,  we  issued  a  release  proposing 
amendments  to  our  rules  to  reflect 
initial  changes  to  filing  requirements 
resulting  from  EDGAR  modernization, 
as  well  as  certain  other  changes  to 
clarify  or  update  the  rules. '^  In  that 
release,  we  proposed  to  accept  filings 
submitted  to  EDGAR  in  HTML  format  as 
well  as  dociunents  submitted  in  ASCII 
format  and  to  allow  filers  to  accompany 
their  required  filings  with  unofficial 
copies  in  PDF  format.'*  Today  we  are 
adopting  these  amendments  as 
proposed. 

We  received  a  number  of  comment 
letters  with  suggestions  concerning  the 
evolving  EDGAR  system.  Many  of  these 
comments  addressed  divergent  concerns 
of  filers,  filing  agents,  disseminators, 
and  public  users  of  the  EDGAR 
database.  We  appreciate  the  need  to 
balance  the  competing  interests  of  these 
parties  in  order  to  have  a  system  that 
adequately  addresses  the  fundamental 
needs  of  each.  We  have  considered  and 
will  continue  to  consider  these 
comments  in  connection  with  future 
planning  for  the  system  and  future 
rulemaking  related  to  the  next  stage  of 
EDGAR  modernization  following  the 
HTML  implementation  period." 

Some  disseminators  and  information 
providers  commented  that  they  would 
not  have  enough  time  to  make  the 
required  modifications  to  their  systems 
to  begin  accepting  HTML  and  PDF 
dociunents  on  May  24, 1999.  We  have 
decided  not  to  make  the  rules  effective 
on  May  24  as  planned.  Instead,  during 
the  test  period  from  May  24  through 
June  25, 1999,  filers  may  submit  test 
filings  that  include  documents  in  HTML 
and  PDF  format.  Live  filings,  however. 


»  Rulemaking  for  EDGAR  System,  Release  Nos. 
33-7653;  34-41150;  IC-23735  (Mar.  10, 1999)  [64 
FR  12908]  (the  proposing  release). 

'*  In  the  proposing  release,  we  also  described 
further  changes  to  the  system  that  we  plan  to  make 
after  the  HTML  implementation  period.  We  will 
propose  corresponding  rule  changes  closer  to  that 
time. 

"You  may  read  and  copy  comment  letters  in  our 
Public  Reference  Room,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549  in  File  No.  S-7-9-99.  You 
also  may  read  the  comment  letters  that  were 
submitted  electronically  on  our  web  site  (http:// 
www.sec.gov). 
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must  continue  to  be  in  ASCII  format. 
The  test  period  should  provide 
disseminators  with  sufficient  time  to 
assure  completion  of  system  changes 
and  will  provide  filers  the  opportimity 
to  test  the  EDGAR  system's  new 
features.  Beginning  June  28,  filers  may 
make  live  filings  including  dociunents 
in  HTML  and  PDF  format. 

B.  Implementation  of  HTML/PDF 
Environment 

With  EDGAR  modernization,  we  hope 
to  make  the  system  easier  for  filers  to 
use  and  the  documents  more  attractive 
and  readable  for  the  users  of  public 
information.  Currently,  filers  must 
submit  electronic  filings  to  the  EDGAR 
system  in  a  text-based  ASCII  format.  In 
the  modernized  system,  for  most  filings, 
filers  may  choose  to  submit  documents 
to  us  in  either  HTML  or  in  ASCII.  We 
expect  that  HTML  will  eventually 
replace  ASCII  for  most  filings.  Filers ' 
also  may  submit  unofficial  PDF  copies 
of  filings.  Unlike  ASCII  documents, 
HTML  and  PDF  dociiments  can  include 
graphics,  varied  fonts,  and  other  visual 
displays  that  filers  use  when  they  create 
Internet  presentations  or  material  for 
distribution  to  shareholders  and  other 
investors.  In  this  release,  we  refer  to  the 
required  filings  that  filers  must  submit 
only  in  either  ASCII  or  HTML  formats 
as  official  filings.  We  refer  to  the  PDF 
documents  as  imofficial  PDF  copies 
because  filers  may  not  use  them  instead 
of  HTML  or  ASCII  documents  to  meet 
filing  requirements. 

Beginning  on  June  28, 1999  (and  on 
May  24, 1999  on  a  test  basis)  and 
extending  imtil  early  2000  (the  HTML 
implementation  period),  we  are 
imposing  certain  limitations  on  HTML 
dociunents.  These  limitations  are 
necessary  due  to  technical  issues  that 
we  must  resolve  before  full 
implementation  of  the  new  HTML 
component  of  the  EDGAR  system.'*  We 
will  provide  limited  support  for  HTML 
by  allowing  only  certain  tags 
(commands  and  identifying 
information)  to  be  accepted  by  the 
EDGAR  system.  Later,  we  plan  to  further 
modernize  the  EDGAR  system  so  that  it 
will  be  able  to  accept  and  display  HTML 
documents  that  use  graphic  and  other 


'*  As  we  stated  in  the  proposing  release,  the 
modernized  EDGAR  system  is  designed  to  be  Year 
2000  compliant.  During  the  summer  of  1999,  we 
will  turn  the  dates  forward  on  the  EDGAR  system 
at  specified  times  to  give  filers  an  opportunity  to 
submit  test  filings  so  they  can  assure  themselves 
that  the  Commission-owned  and  -operated  EDGAR 
components  will  operate  after  January  1,  2000.  We 
will  issue  an  announcement  with  the  details 
shortly.  The  announcement  will  be  posted  on  our 
web  site.  We  advise  filers  to  have  their  own 
operating  environments  certified  to  be  Year  2000 
compliant. 


visual  presentations.  In  this  release,  we 
describe  how  the  EDGAR  system  is 
changing  for  the  initial  HTML 
implementation  period,  and  we  adopt 
rule  changes  to  govern  EDGAR  filing 
during  this  period.'^ 

C.  Use  of  HTML 

Although  the  EDGAR  system  will  be 
able  to  accept  HTML  documents 
beginning  on  Jime  28, 1999  (and  on  May 
24, 1999  on  a  test  basis),  we  are  not  now 
requiring  the  use  of  HTML.  However, 
we  expect  to  require  HTML  for  most 
filings  in  the  future,  so  we  encourage 
filers  to  use  it  and  gain  experience  with 
this  format  if  they  do  not  have  it 
already.'*  We  are  providing  technical 
support  for  filers  to  assist  them  in 
submitting  and  correcting  HTML 
dociunents  through  oiu  filer  technical 
support  fimction. 

As  proposed,  during  the  HTML 
implementation  period,  if  HTML  is 
used,  each  EDGAR  dociunent  may 
consist  of  no  more  than  one  HTML  file. 
Filers  may  not  submit  EDGAR 
documents  composed  of  multiple  linked 
HTML  files.  The  EDGAR  system  wrill 
suspend  any  submission  containing  any 
HTML  document  composed  of  more 
than  one  file. 

D.  Use  of  PDF 

In  addition  to  permitting  the  use  of 
HTML  in  filings,  we  are  permitting  filers 
to  submit  a  single  unofficial  PDF  copy 
of  each  electronic  dociunent.  '^  These 
copies  will  be  disseminated  publicly. 
We  believe  that  filers  may  want  to 
submit  these  copies  because  PDF 
dociunents  retain  all  the  fonts, 
formatting,  colors,  images,  and  graphics 
contained  in  an  original  document.  The 
unofficial  PDF  copy  vtriU  be  optional, 
but  if  a  filer  submits  an  imofficial  PDF 
copy  of  a  document,  that  PDF  document 


■^  We  also  have  revised  the  EDGAR  Filer  Manual. 
See  Release  No.  33-7685  (May  17. 1999).  The 
EDGAR  Filer  Manual  sets  forth  the  technical 
formatting  requirements  governing  the  preparation 
and  submission  of  electronic  filings  through  the 
EDGAR  system.  Filers  must  comply  with  the 
provisions  of  the  Filer  Manual  to  assure  timely 
acceptance  and  processing  of  electronic  filings.  See 
Rule  301  of  Regulation  S-T  [17  CFR  232.301). 

"See  footnote  35  and  accompanying  text  for 
submissions  that  we  will  keep  in  ASCII  format. 

"  For  example,  if  a  filing  consists  of  a  registration 
statement  plus  five  exhibits,  there  are  six  electronic 
documents  for  EDGAR  purposes.  Generally,  the  filer 
can  submit  all  of  these  as  HTML  documents,  all  as 
ASCn  documents,  or  some  as  HTML  and  some  as 
ASCn  documents.  The  filer  also  has  the  option  to 
accompany  any  or  all  of  the  six  documents  with  an 
unofficial  PDF  copy.  But  the  rules  do  not  permit  a 
filer  to  submit  a  single  unofficial  PDF  copy 
including  the  registration  statement  and  exhibits; 
each  PDF  document  should  reflect  only  one  ASCII 
or  HTML  document.  The  rules  prohibit  filers  from 
including  more  PDF  documents  than  the  total 
number  of  HTML  and  ASCII  documents  combined. 


must  be  substantively  equivalent  ^  to 
the  official  HTML  or  ASCII  document  of 
which  it  is  a  copy.  Further,  filers  may 
not  make  a  submission  consisting  solely 
of  PDF  documents;  filers  must  include 
unofficial  PDF  copies  only  in 
submissions  containing  official 
documents  in  HTML  or  ASCII  format. 

E.  Graphic  and  Image  Material 

Diuing  the  HTML  implementation 
period,  we  will  not  accept  graphic  or 
image  material  in  HTML  documents.^i 
The  EDGAR  system  will  suspend 
submissions  made  during  the  HTML 
implementation  period  if  they  contain 
tags  for  graphic  or  image  files.  However, 
the  optional,  unofficial  PDF  copy  of  an 
EDGAR  document  may  contain  static 
graphic  and/or  image  material.  After  the 
HTML  implementation  period,  we 
intend  to  propose  that  filers  may 
include  graphic  and  image  material  in 
HTML  documents. 

We  also  will  prohibit  any  EDGAR 
submission  containing  animated 
graphics  [e.g.,  files  with  moving 
corporate  logos  or  other  animation), 
either  in  any  official  document  or  any 
unofficial  PDF  copy.  We  are  imposing 
this  requirement  due  to  the  issues 
concerning  how  to  capture  and 
represent  the  animated  graphics,  which 
we  cannot  print  or  search,  in  defining 
the  official  filing. 

F.  Limitation  on  Hypertext  Links 

Diuing  the  HTML  implementation 
period,  we  are  prohibiting  hypertext 
links  from  HTML  documents  to  external 
web  sites.  Similarly,  we  are  prohibiting 
hypertext  links  from  HTML  documents 
to  external  documents  (including 
exhibits),  whether  or  not  the  document 
is  part  of  the  same  filing.  However, 
electronic  filers  may  include  hypertext 
links  to  different  sections  within  a 
single  HTML  document.22  A  document 
may  include  an  inactive  textual 
reference  to  external  sites  or  documents 
for  informational  purposes, ^^  but  it  may 
not  include  a  link  to  the  external  site  or 


20  Substantively  equivalent  documents  are  the 
same  in  all  respects  except  for  the  formatting  and 
inclusion  of  graphics  (instead  of  the  narrative  and/ 
or  tabular  description  of  the  graphics).  For 
documents  to  be  substantively  equivalent,  the  text 
of  the  two  documents  must  be  identical. 

^'  Filers  should  continue  to  provide  a  fair  and 
accurate  description  of  the  diSerences  between  a 
version  including  graphic  or  image  material  and  the 
filed  version,  as  required  by  Rule  304  of  Regulations 
S-T  (17  CFR  232.304). 

"For  example,  companies  might  wish  to  include 
a  prospectus  table  of  contents  containing  links  to 
the  various  sections  of  the  prospectus. 

^It  is  the  staffs  position  that  Si;ch  an  inactive 
textual  reference  will  not  be  deemed  to  incorporate 
the  material  by  reference  into  the  filing.  See  ITT 
Corp.  (Dec.  6, 1996)  and  Baltimore  Gas  &  Electric 
Co.  (Jan.  6,  1997). 
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dcxniment.  We  will  consider  expanding 
the  use  of  hjrpertext  links  after  the 
HTML  implementation  period. 

G.  HTML  Standard;  Permissible  Tag  Set 

We  are  adopting  a  specific  HTML 
standard  for  HTML  documents 
submitted  on  the  EDGAR  system  during 
the  HTML  implementation  period. 
Because  different  Internet  browsers  used 
by  filers  or  the  public  may  display  the 
information  presented  in  an  HTML 
document  in  a  different  fashion,  a 
document  viewed  through  one  browser 
may  have  a  different  appearance  and 
layout  firom  the  same  filing  viewed 
through  a  different  browser.  This  would 
be  especially  evident  when  a  filing 
printed  in  hard  copy  from  one  browser 
appears  significantly  different  from  the 
same  filing  printed  out  from  another 
browser.  Initially,  we  are  maximizing 
the  likelihood  of  consistent  document 
appearance  across  different  browsers  by 
specifying  HTML  3.2  as  the  required 
standard  for  HTML  documents. 

Some  commenters  expressed  the  view 
that  the  selection  of  HTML  3.2  as  the 
standard  imposes  a  burden  on  systems 
that  are  not  browser-based.  Other 
commenters,  however,  expressed  the 
view  that  HTML  3.2  was  necessary  for 
standardization  and  consistency.  Still 
other  commenters  urged  us  to  adopt  a 
higher  standard  such  as  HTML  4.0.  We 
believe  HTML  3.2  represents  the  best 
approach  at  this  time.  We  will  consider 
the  evolution  of  this  standard  when 
appropriate. 

We  also  are  adopting  a  set  of 
permissible  HTML  3.2  tags  for  use  in 
HTML  doamients  during  the  HTML 
implementation  period.  These 
permissible  tags  allow  for  most  HTML 
3.2  formatting  capability  while 
eliminating  active  content  and  certain 
classes  of  hypertext  links.^'*  We  have 
included  the  tag  list  in  the  EDGAR  Filer 
Manual.  In  general,  the  EDGAR  system 
will  suspend  submissions  which 
contain  tags  that  are  not  permitted.  We 
anticipate  that  the  permitted  tag  set  will 
evolve  over  time  to  accommodate  the 
industry  standard  and  needs  of  filers. 

As  proposed,  we  are  not  at  this  time 
allowing  EDGAR  submissions  to  include 
tables  within  tables  (nested  tables).  This 
is  because  users  of  EDGAR  information 
may  find  it  difficult  to  locate  and  use 
information  in  dociunents  with  nested 
tables.  In  addition,  as  proposed,  EDGAR 
submissions  may  not  contain  tags  used 
to  include  executable  code,  either  in  any 
official  submission  or  any  unofficial 
PDF  copy,  at  any  time,  either  during  the 


HTML  implementation  period  or 
subsequently.  25  The  EDGAR  system  will 
suspend  any  submission  containing 
executable  code. 

n.  Rule  Amendments  To  Accomimodate 
EDGAR  Modernization 

We  are  adopting  the  following        ' 
amendments  to  our  rules  and 
regulations  to  accommodate  the  initial 
modernization  of  EDGAR.  We  are 
amending  all  of  the  rules  as  proposed. 

A.  Amendments  to  Regulation  S-T. 

We  are  amending  several  provisions 
of  Regulation  S-T,  which  governs  the 
preparation  and  submission  of 
electronic  filings  to  us,  in  connection 
with  the  addition  of  HTML  dociunents 
and  imofficial  PDF  copies  to  the  EDGAR 
environment. 

Rule  11 — Definition  of  Terms  used  in 
Part  232.  Rule  11  ^6  contains  definitions 
used  in  Regulation  S-T.  We  are  adding 
to  the  definition  section  of  Regulation 
S-T  the  following  new  terms:  animated 
graphics;  ASCII  dociunent;  disruptive 
code;  electronic  document;  executable 
code;  HTML  document;  hypertext  links 
or  hyperlinks;  and  imofficial  PDF  copy. 
We  also  are  revising  the  definition  of 
electronic  filing  to  make  it  clear  that  an 
electronic  filing  may  include  more  than 
one  document. 

New  Rule  104— Unofficial  PDF  Copies 
Included  in  an  Electronic  Submission. 
Rule  104  provides  that  an  electronic 
submission  may  include  one  unofficial 
PDF  copy  of  each  electronic  docxmient 
contained  within  an  electronic 
submission.27  Each  unofficial  PDF  copy 
must  be  substantively  equivalent  to  its 
associated  ASCII  or  HTML  document 
contained  in  the  submission.^*  Filers 
wanting  to  submit  an  unofficial  PDF 
copy  to  replace  one  with  errors,  or  to 
include  an  omitted  one,  must  submit  the 
unofficial  PDF  copy  as  part  of  another 
electronic  submission  containing  an 
amendment  to  the  original  submission. 
The  amendment  must  include  an 
explanatory  note  that  the  purpose  of  the 
amendment  was  to  add  or  replace  an 
imofficial  PDF  copy.^'  If  the  amendment 
was  being  filed  to  add  or  resubmit  an 
imofficial  PDF  copy  of  one  or  more 
exhibits,  the  submission  must  include 


2*  The  permissible  tag  set  does  not  include 
proprietary  extensions  that  aie  not  supported  by  all 
browsers. 


"  See  note  40  and  accompanying  text. 

"17CFR232.il. 

"Rule  104(a)  [17  CFR  232.104(a)).  We  also  are 
permitting  the  filer  to  submit  an  unofficial  PDF 
copy  of  correspondence  or  a  cover  letter  document. 

2s  See  note  20  and  accompanying  text. 

^The  amendment  may  consist  solely  of  the  cover 
page  (or  the  first  page  of  the  document],  the 
explanatory  note,  and  the  signature  page  and 
exhibit  index  (where  appropriate),  and  the 
corresponding  unofficial  PDF  copy  may  include  the 
complete  text  of  the  official  filing  for  which  the 
amendment  was  being  submitted. 


an  exhibit  document  for  each  exhibit  for 

which  an  unofficial  PDF  copy  was  being 

submitted.'" 

Rule  104  provides  that  unofficial  PDF 

copies  are  not  official  filings.^'  The  rule 

makes  it  clear  that  unofficial  PDF  copies 

that  are  prospectuses  retain  prospectus 

liability  under  Section  12  of  the 

Securities  Act.'^  The  rule  also  makes  it 

clear  that  an  unofficial  PDF  copy  may 

contain  graphic  and  image  material  even 

though  its  ASCII  (and,  during  the 

implementation  period,  HTML) 

counterpart  does  not  contain  such  . 
material.^' 

We  will  accept  electronic  submissions 
even  if  an  unofficial  PDF  copy  is  flawed 
and  not  accepted.  In  such  a  case,  we 
will  accept  the  submission  but  not  the 
PDF  document. 3^  Otherwise,  filers 
would  risk  having  a  late  time-sensitive 
filing  because  of  a  problem  with  the 
unofficial  PDF  copy. 

New  Rule  105 — Limitation  on  Use  of 
HTML  Documents  and  Unofficial  PDF 
Copies;  Use  of  Hypertext  Links.  Filers 
may  not  submit  Form  N-SAR,  Form 
13F,  or  Financial  Data  Schedules  as 
HTML  documents. 3'  These  documents 
have  standard  formats  and  tagging 
designed  for  presentation  in  ASCH,  and 
their  current  format  facilitates  their 
downloading  and  use  in  other  computer 
applications. 

Rule  105  prohibits  electronic  filers 
from  including  in  HTML  documents 
hypertext  links  to  sites  or  documents 
outside  the  HTML  document  that  is 
filed  with  us.'*  However,  the  rule  allows 
electronic  filers  to  include  hypertext 
links  to  different  sections  within  a 
single  HTML  document.  Rule  105 
provides  that,  if  an  accepted  filing 
includes  external  links  in  contravention 
of  this  rule,  we  will  not  consider 
information  contained  in  the  linked 
material  to  be  part  of  the  official  filing 
for  determining  compliance  with 
reporting  obligations.  Such  information 
will,  however,  continue  to  be  subject  to 


^The  amendment  may  consist  of  the  cover  page 
(or  first  page  of  the  document],  the  explanatory 
note,  the  signature  page  (where  appropriate),  the 
exhibit  index,  a  separate  electronic  document  for 
each  exhibit  for  which  an  unofficial  PDF  copy  is 
being  submitted,  and  the  corresponding  imofficial 
PDF  copy  of  each  exhibit  docimient.  However,  the 
text  of  the  official  exhibit  document(s)  could 
contain  only  the  following  legend:  RESUBMl'lTED 
TO  ADD/REPLACE  UNOFHCIAL  PDF  COPY  OF 
EXHffilT. 

"Rule  104(d)  (17  CFR  232.104(d)j. 

"Rule  104(e)  (17  CFR  232.104(e)). 

"Rule  104(b)  (17  CFR  232.104(b)]. 

5*  See  the  discussion  of  Rule  106  [17  CFR 
232.106]  below. 

MRule  105(a)  (17  CFR  232.105(a)].  We  are     . 
allowing  filers  the  option  of  submitting  all  exhibits 
to  Form  N-SAR  except  Financial  Data  Schedules  as 
HTML  documents. 

"Rule  105(b)  [17  CFR  232.10S(b)]. 
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the  civil  liability  and  anti-fraud 
provisions  of  the  federal  securities  . 
laws.'' 

Some  commenters  expressed  concerns 
that  this  rule  would  represent  oin 
general  position  on  liability  for  linked 
material,  including  information  that 
companies  and  broker-dealers  put  on 
their  owno  web  sites.  This  rule,  however, 
applies  only  to  EDGAR  filings  and  is 
narrowly  drawn  to  address  tibe  initial 
stages  of  EDGAR  modernization.  We 
will  further  consider  the  status  of  links 
in  EDGAR  filings  if  we  propose  to 
expand  filers'  ability  to  use  links  to 
other  documents  or  external  sites  after 
the  HTML  implementation  period.^* 

New  Rule  106 — Prohibition  Against 
Electronic  Subniissions  Containing 
Executable  Code.  The  modernized 
EDGAR  system  is  designed  to  minimize 
secmity  risks.  Accordingly,  Rule  106  ^^ 
prohibits  any  EDGAR  submission 
containing  executable  code,  either  in 
any  official  submission  or  any  unofficial 
PDF  copy,  at  any  time,  either  diuing  the 
HTML  implementation  period  or 
subsequently .'•^^  Executable  code 
includes,  but  is  not  limited  to, 
disruptive  code.*'  This  requirement  is 
necessary  to  protect  the  integrity  of  the 
EDGAR  system  and  database,  by 
reducing  the  possibility  of  imauthorized 


"  The  rule  provides  that  information  contained  in 
the  linked  material  is  not  part  of  the  ofBcial  filing 
for  reporting  purposes  in  order  to  prevent  a  filing 
from  being  considered  complete  when  the  entire 
content  of  the  filing  is  not  available  without 
reference  to  another  document.  This  provision 
should  not,  however,  be  viewed  as  a  statement  that 
linked  material  is  not  considered  to  be  part  of  the 
filed  document  for  other  purposes. 

"  We  are  considering  giving  more  general  public 
guidance  on  a  variety  of  issues  arising  from  the  use 
of  electronic  media  in  contexts  other  than  EDGAR, 
which  could  include  link  liability  issues.  See  note 
327  in  "The  Regulation  of  Securities  Ofierings," 
Securities  Act  Release  No.  7606A  (Nov.  13, 
1998)[63  FR  67174). 

"17  CFR  232.106. 

^Executable  code  is  defined  as  instructions  to  a 
computer  to  carry  out  operations  that  use  features 
beyond  the  ability  of  the  viewer,  reader,  or  Internet 
browser  to  interpret  and  display  HTML,  PDF,  and- 
static  graphic  files.  Such  code  may  be  in  binary 
(machine  language)  or  in  script  form.  See  the 
definition  of  executable  code  in  Rule  11  of 
Regulation  S-T  Il7  CFR  232.11).  Thus,  scripting 
languages,  such  as  JavaScript  and  similar  scripting 
languages,  fall  into  this  class  of  executable  code,  as 
does  Java,  ActiveX,  Postscript,  and  any  other 
programming  language. 

*'  The  term  disruptive  code  means  any  active 
content  or  other  executable  code,  or  any  program 
or  set  of  electronic  computer  instructions  inserted 
into  a  computer,  operating  system,  or  program  that 
replicates  itself  or  that  actually  or  potentially 
modifies  or  in  any  way  alters,  damages,  destroys  or 
disrupts  the  file  content  or  the  operation  of  any 
computer,  computer  file,  computer  database, 
computer  system,  computer  network  or  software,  or 
as  otherwise  set  forth  in  the  EDGAR  Filer  Manual. 
A  violation  of  Rule  106  or  the  relevant  provision  of 
the  EDGAR  Filer  Manual  also  may  be  a  violation  of 
the  Computer  Fraud  and  Abuse  Act  of  1986,  as 
amended,  and  other  statutes  and  laws. 


access  to  sensitive  information,  and  to 
reduce  the  possibility  of  introducing 
viruses  or  other  destructive  applications 
into  the  EDGAR  system  (and  to  any 
disseminator  receiving  data  from  the 
EDGAR  system). 

We  will,  in  general,  suspend  any 
attempted  submission  that  our  staff 
determines  contains  executable  code.*^ 
The  EDGAR  system  is  programmed  to 
detect  and  prohibit  acceptance  of  such 
code  during  acceptance  processing.  If  a 
submission  is  accepted,  and  our  staff 
later  determines  that  the  accepted 
submission  contains  executable  code, 
our  staff  may  delete  any  document 
contained  in  the  electronic  submission 
from  the  EDGAR  system  and  direct  the 
electronic  filer  to  resubmit 
electronically  replacement  documents 
for  all  or  selected  documents  deleted 
from  the  submission.  We  are  aware  that 
suspending  acceptance  of  a  filing,  or 
deleting  it  from  the  EDGAR  database, 
could  have  significant  consequences  to 
the  filer,  such  as  causing  a  filing  to  miss 
its  due  date  or  preventing  a  time- 
sensitive  filing  from  moving  forward. 
Nevertheless,  we  need  to  take  whatever 
steps  are  necessary  to  address  potential 
security  problems,  and  our  staff  will 
work  with  filers  to  minimize  any 
adverse  consequences. 

Rule  302— Signatures.  Rule  302  <' 
currently  provides  that  signatures  to  or 
within  electronic  docvunents  must  be  in 
typed  form.  We  are  amending  this  rule 
to  make  it  clear  that  this  provision 
relates  only  to  required  signatures  to  or 
within  electronic  submissions.**  We 
anticipate  allowing  signatures  that  are 
not  required  to  appear  as  script  in 
HTML  documents  once  we  permit 
graphic  and  image  material. 

Rule  304 — Graphic.  Image,  Audio  and 
Video  Material.  Rule  304  *'  currently 
prohibits  the  inclusion  of  graphic, 
image,  or  audio  material  in  an  EDGAR 
dociunent.  We  are  adding  the  word 
"video"  to  the  rule  to  make  it  clear  that 
that  information  also  is  prohibited.** 
Rule  304  applies  only  to  official  filings, 
not  to  unofficial  PDF  copies,  which  may 
contain  graphic  and  image  material  (but 


*^  If  the  executable  code  is  contained  only  in  one 
or  more  PDF  documents,  we  will  accept  the 
submission  but  not  the  PDF  document(s). 

■"17  CFR  232.302. 

**  We  are  keeping  the  rule  that  required  signatures 
be  typed  to  ensure  legibility  of  these  signatures.  We 
are  not  requiring  signatures  in  unofficial  PDF 
copies. 

•"  17  CFR  232.304. 

**  As  part  of  a  later  rulemaking  proposal,  we 
anticipate  proposing  to  lift  the  prohibition  on 
graphic  and  image  material  (but  not  on  audio  or 
video  material)  after  the  HTML  implementation 
period. 


not  animated  graphics,  audio  or  video 
material).*^ 

Rule  305 — Number  of  Characters  per 
Line;  Tabular  and  Columnar 
Information.  Currently,  Rule  305** 
Umits  the  number  of  characters  per  line. 
We  are  adding  paragraph  (b)  to  the  rule 
to  provide  that  the  limitations  of 
paragraph  (a)  *'  do  not  apply  to  HTML 
dociunents.*" 

Rule  306 — Foreign  Language 
Documents  and  Symbols.  Rule  306*' 
provides  that  foreign  currency 
denominations  be  expressed  in  words  or 
letters  in  the  English  language  rather 
than  representative  symbols.  We  are 
amending  Rule  306  to  allow  HTML 
documents  to  include  the  representative 
foreign  currency  symbols  specified  in 
the  EDGAR  Filer  Manual  and  to  provide 
that  the  limitations  would  not  apply  to 
documents  which  are  imofficial  PDF 
copies. 

Rule  307— Bold-Face  Type.  Rule  307 
provides  that  filers  should  present 
required  bold-face  type  as  capital  letters 
in  ASCn  documents.  We  are  amending 
Rule  307  to  make  it  clear  that  the 
provision  does  not  apply  to  HTML 
documents  because  filers  are  able  to 
include  bold-fece  type  in  HTML 
documents. 

Rule  310 — Marking  Changed  Material. 
Rule  310  '2  provides  that  the 
requirement  for  marking  changed 
materials  is  satisfied  by  inserting  the  tag 
<R>  before  and  the  tag  </R>  following 
a  paragraph  containing  changed 
material.  We  are  retaining  this  redlining 
convention  and  extending  it  to  HTML 
documents.  '^  Further,  we  are  allowing 
filers  to  mark  changed  material  in 
HTML  documents  within  paragraphs,  as 
well.5* 


*">  See  Rule  104  [17  CFR  232.104). 

« 17  CFR  232.305. 

*'/.e.,  the  narrative  portion  of  an  electronic 
docimient  may  not  exceed  certain  character 
limitations  per  line  and  other  formatting 
restrictions. 

»Rule  305(b)  [17  CFR  232.305(b)l. 

"17  CFR  232.306. 

« 17  CFR  232.310. 

"  Filers  should  not  redline  PDF  documents. 
While  the  EDGAR  system  will  remove  the  redlining 
tags  bom  HTML  documents  before  they  are  publicly 
disseminated  (just  as  is  currently  the  case  with 
ASCn  documents),  the  EDGAR  system  will  not 
remove  the  redlining  tags  from  PDF  documents. 
Therefore,  if  a  filer  includes  redlining  tags  in  a  PDF 
document,  the  disseminated  PDF  document  will 
contain  redlining  tags. 

s^We  caution  filers  that,  while  evidence  of 
redlining  tags  in  HTML  documents  will  not  be 
viewable  in  the  browser,  it  may  be  viewable  in  the 
HTML  source  code. 
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B.  Other  Rule  Amendment  in 
Connection  With  EDGAR  Modernization 

Paragraph  (k)(2)(ii)  of  Rule  497 '' 
requires  investment  company  filers  to 
submit  additional  copies  of  certain 
forms  of  profiles  in  the  primary  form 
intended  for  distribution  to  investors 
{.e.g.,  paper  or  electronic  media)  or,  if 
the  profile  is  distributed  primarily  on 
the  Internet,  to  provide  the  electronic 
address  (URL)  of  the  profile  page(s)  in 
an  exhibit  to  the  electronic  filing.  We 
are  amending  paragraph  (k)(2)(ii)  of 
Rule  497  to  allow  a  filer  to  submit  with 
its  electronically  filed  definitive  form  of 
profile  an  unofficial  PDF  copy  of  the 
profile  instead. 

C.  Miscellaneous  Amendments 

We  also  are  adopting  several 
electronic  filing  rule  amendments  that 
are  not  directly  associated  with  EDGAR 
modernization. 

1.  Amendments  to  Regulation  S-T 

Rule  10— Fonn  ID.  Rule  10  s*  provides 
that  filers  must  file  Form  ID,  the 
uniform  application  for  access  codes  to 
file  on  the  EDGAR  system,  before  they 
begin  electronic  filing.  We  are  amending 
Ride  10  to  make  it  clear  that  filers  must 
submit  Form  ID  in  paper  format. 

Rule  101(a) — Mandated  Electronic 
Submissions  and  Exceptions.  The  note 
to  paragraph  (a)(l)(iii)  of  Rule  101 
instructs  filers  filing  Schedules  13D  and 
13G  with  respect  to  foreign  private 
issuers  to  file  in  paper  because  one  of 
the  required  data  elements — the  IRS  tax 
identification  number — is  not  available 
for  foreign  issuers.  However,  a  paper 
filing  is  no  longer  necessary.  The  sta^ 
advises  these  filers  to  include  in  the 
EDGAR  submission  header  all  zeroes 
(i.e.,  00-0000000)  for  the  IRS  tax 
identification  niunber,  so  that  they  may 
file  electronically.  We  are  amending  the 
note  to  this  rule  to  formalize  the  existing 
practice  and  permit  electronic  filing. 

Rules  101(b),  102(e),  and  303— 
Permitted  Electronic  Submissions; 
Exhibits;  and  Incorporation  by 
Reference. 

Currently,  electronic  filers  may 
submit  exhibits  to  Forms  N-SAR,  other 
than  the  Financial  Data  Schedule,  either 
electronically  or  in  paper.'^  We  have 
allowed  filers  to  submit  these  exhibits 
in  paper  because,  during  phase-in  to 
electronic  filing,  registrants  could  file 
their  Forms  N-SAR  electronically  on  a 
voluntary  basis  in  advance  of  their 
phase-in  date,  at  a  time  when  they  were 


not  able  to  make  any  other  electronic 
filings.  With  the  completion  of  phase-in, 
we  are  now  requiring  that  filers  submit 
all  Form  N-SAR  exhibits 
electronically.'* 

Because  phase-in  has  been  completed, 
we  also  are  removing  the  references  to 
phase-in  for  registered  investment 
companies  and  business  development 
companies. 

2.  Other  Rule  Amendments 

Item  22(a)(4)  of  Schedule  14A  and 
Forms  N-1,  N-lA,  N-2.  N-3.  N-4,  N- 
5,  and  S-6— Financial  Data  Schedules. 
We  are  revising  provisions  concerning 
Financial  Data  Schedules  (Schedules) 
submitted  by  registered  investment 
companies  and  business  development 
companies.  We  believe  that  electronic 
filers  that  are  registered  investment 
companies  will  provide  us  with 
sufficient  financial  information  in 
Schedide  form  by  filing  their  Schedules 
with  their  Forms  N-SAR.''  Therefore, 
we  are  removing  the  requirement  for 
registered  investment  companies  to 
submit  Schedules  with  other  forms  and 
fiUngs.**  Business  development 
companies  will  continue  to  submit 
Schedules  with  their  Form  10-K  filings; 
face  anu)imt  certificate  companies  and 
other  investment  companies  filing  on 
forms  not  unique  to  investment 
companies  will  continue  to  submit 
Schedules  with  the  relevant  forms.** 

Investment  Company  Act  Rides  8b-23 
and  8b-32 — Incorporation  by  Reference; 
Incorporation  of  Exhibits  by  Reference. 
We  are  making  minor  revisions  to  Rules 
8b-23  and  8h-32  "  to  remove  the 
reference  to  Regulation  S-T  Rule  102. 
This  reference  is  no  longer  relevant 
following  completion  of  phase-in  by 
investment  company  registrants. 


"17CFR230.497(k)(2)(ii). 

»*  17  CFR  232.10. 

'■*  See  the  fonner  provisions  of  Rules  101(b)(7),  ■ 
102(e)(2),  and  303ta)(3)(ii)  |17  CFR  101(b)(8), 
102(e)(2).  and  202(a)(3)(ii)|. 


'»  We  are  removing  the  last  sentence  of 
Instruction  F(2)  of  Form  N-SAR  [17  CFR  274.101), 
which  allowed  filers  to  submit  exhibits  to  the  form 
in  paper,  and  removing  the  exemption  for  small 
business  investment  companies,  which  are  now 
phased-in  to  electronic  filing.  Finally,  we  are 
revising  Instruction  F(l)  to  correctly  reference  Sub- 
Item  77Q1  (Exhibits). 

"  Unit  investment  trusts  are  not  required  to 
submit  the  Schedule  with  their  N-SARs. 

""  See  revisions  to  Item  22(a)(4)  of  Schedule  14A 
(17  CFR  240.1011;  and  Forms  N-1  [§§239.15  and 
274.11),  N-IA  [§§  239.15A  and  274.11A1,  N-2 
(§§  239.14  and  274.11a-l),  N-3  [§§  239.17a  and 
274.1lbj,  N-4  (§§  239.17b  and  274.11c],  N-5 
[§§  239.24  and  274.5).  and  S-6  [§  239.16).  We  also 
are  revising  Rules  485,  486,  487,  and  495  [17  CFR 
230.485,  486,  487.  and  495],  which  rpfnr  to 
Financial  Data  Schedule  requirements  within 
registration  statement  forms. 

The  staff  of  the  Division  of  Investment 
Management  will  not  object  if  investment 
companies  do  not  include  Financial  Data  Schedules 
in  filings  under  the  above  rule  and  forms  submitted 
before  the  effective  date  of  the  amendments. 

*'  See  Rule  483(e)(2)(ii)  [17  CFR  483(e)(2)(ii)|. 

«  17  CFR  270.8b-23  and  270.8b-32. 


m.  Cost-Benefit  Analysis 

Our  determination  in  1984  to 
disseminate  oin  EDGAR  database  to  the 
public  marked  a  milestone  in  public 
access  to  timely  information  relating  to 
the  nation's  securities  markets.  Since 
that  time,  technology  has  evolved 
rapidly.  The  rules  we  adopt  today 
reflect  this  reality.  They  represent  the 
first  stage  of  our  modernization 
program,  which  will  more  closely  align 
our  technology  to  industry  standards 
and  maintain  the  effectiveness  of  this 
important  resource. 

EDGAR  modernization  will  idtimately 
result  in  significant  benefits  to  the 
securities  markets,  investors,  and  other 
members  of  the  public,  by  increasing  the 
accessibility  of  the  information  that  is 
filed  and  made  available  through  the 
EDGAR  system.  Investors  will  benefit 
from  EDGAR  modernization  because 
they  will  receive  documents  that 
communicate  more  effectively.  For 
example,  the  on-line  presentation  of 
documents  formatted  in  HTML  (unlike 
in  ASCII)  better  accommodates  the  sort 
of  indentation,  spacing,  bullet  points, 
and  highlighting  that  we  encourage  in 
our  plain  English  guidance.  Acceptance 
of  unofficial  documents  in  PDF  format 
should  allow  even  greater  preservation 
of  the  original  presentation  of  the 
document.  We  are  aware  that  the 
process  of  converting  a  dociiment  to  an 
ASCn  format  can  result  in  a  document 
that  is  difficult  to  read.  Allowing  the 
volimtary  filing  of  HTML  documents  is 
an  important  first  step  in  the  transition 
to  a  broader  use  of  HTML  in  filings. 

Companies  that  make  public  filings 
will  benefit  from  having  the  option  to 
file  HTML  documents  and  to  submit 
imofficial  PDF  copies  because  their 
HTML  and  PDF  documents  will 
communicate  more  effectively  with 
shareholders  and  be  more  attractive  for 
marketing  and  other  purposes.  As 
investors  find  that  they  can  more 
effectively  obtain  the  information  they 
seek  from  the  EDGAR  system,  filers 
should  get  fewer  requests  for  paper 
copies  of  filings.  Some  filers  that 
prepare  dociunents  in  HTML  for 
purposes  of  offerings  or  of  company  web 
site  postings  may  find  it  less 
burdensome  to  convert  documents  into 
the  version  of  HTML  provided  for  in  the 
rules  than  to  convert  them  into  ASCII. 

At  the  same  time,  we  recognize  that 
the  full  transition  to  HTML  formatting 
will  impose  some  hardware,  software, 
and  staffing  costs  associated  with  the 
modernization  of  computer  systems  to 
industry  standards.  At  this  stage,  issuers 
need  not  incur  any  immediate  costs 
because  filing  in  HTML  is  voluntary. 
Some  issuers  may  use  filing  agents,  such 
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as  financial  printers,  if  they  wish  to 
submit  HTML  dociunents  without 
incurring  the  system  costs  themselves. 
Filing  agents  that  are  not  HTML-ready 
may  inciu-  some  immediate  additional 
costs  to  meet  any  customer  demand  for 
this  service.  Disseminators  of  EDGAR 
information  will  face  some  transitional 
costs  as  they  revise  their  software  and 
expand  their  storage  capacity  to 
accommodate  HTML  and  PDF 
documents."  The  volume  of  HTML  and 
PDF  documents  is  likely  to  be  limited  at 
first,  allowing  such  disseminators  of 
EDGAR  information  time  to  scale  up 
their  operations  over  time.  As 
technology  continues  to  evolve,  we 
believe  these  transition  costs  will  be 
outweighed  by  longer-term  benefits.  We 
do  not  have  the  data  to  quantify  the 
costs  or  benefits  of  these  amendments. 
We  requested  comment  on  the  costs  and 
benefits  but  received  no  data. 

We  are  providing  a  month-long  test 
period  diuing  which  filers  may  submit 
test  filings  which  include  documents  in 
HTML  and  PDF  format.  This  test  period 
should  provide  disseminators  with 
sufficient  time  to  assure  completion  of 
system  changes  to  accommodate 
acceptance  of  HTML  and  PDF 
dociunents.  Diu-ing  the  test  period,  our 
rules  wiU  still  require  that  filers  submit 
live  filings  entirely  in  ASCII.  Therefore, 
the  operations  of  the  disseminators 
should  not  be  disrupted  diuing  the  test 
period.  The  test  period  also  will  provide 
filers  the  opportimity  to  test  the  EDGAR 
system's  new  features.  We  considered  a 
further  delay  in  the  implementation  of 
the  rules  we  adopted  today.  However,  in 
balancing  the  interests  of  all  the  affected 
groups,  we  do  not  believe  that  further 
delay  is  warranted. 

The  rules  we  adopt  today  impose  no 
costs  related  to  substantive  disclosure 
because  the  new  EDGAR  rules  do  not 
substantively  change  the  information 
and  disclosure  we  currently  require. 
Rather,  the  rules  merely  modify  and 
supplement  current  rules  to  reflect  the 
expanded  filing  formats  and  modes  of 
presentation  through  which  filers  may 
submit  information  to  us  electronically. 

IV.  Analysis  of  Burdens  on 
Competition,  Capital  Formation  and 
Efficiency 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us,  in  adopting  rules  under  the 


"  We  continually  attempt  to  reduce  the  costs  of 
the  EDGAR  system  and  to  pass  those  costs  along 
when  possible.  For  example,  in  November  1998, 
under  the  new  EDGAR  contract,  we  were  able  to 
effect  a  cost  savings  with  the  implementation  of  a 
new  privatized  dissemination  system.  This  resulted 
in  our  passing  along  a  cost  savings  of  nearly 
$200,000  per  year  to  disseminators  when  their 
yearly  subscription  cost  was  reduced  from  $278,000 
to  $79,686. 


Exchange  Act,  to  consider  the  anti- 
competitive effects  of  any  rules  that  we 
adopt  thereunder.  Fiuthermore,  Section 
2(b)  of  the  Securities  Act,«  Section  3(f) 
of  the  Exchange  Act,*'  and  Section 
2(c)  ^  of  the  Investment  Company  Act 
require  us,  when  engaging  in 
rulemaking,  and  considering  or 
determining  whether  an  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  In  compliance 
with  our  responsibilities  under  these 
sections,  we  requested  comment  on 
whether  the  proposals,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  We  encouraged 
commenters  to  provide  empirical  data 
or  other  facts  to  support  their  views.  We 
received  no  comments  in  response  to 
the  above  request. 

In  compliance  with  our 
responsibilities  under  the  previously 
mentioned  provisions,  we  considered 
whether  the  amendments  would 
promote  efficiency,  competition  and 
capital  formation.  Although  filing  agents 
and  information  disseminators  may  be 
disparately  affected  depending  on  their 
technical  readiness  and  programming 
formats,  we  believe  that  the  new  rules 
and  amendments  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  die  furtherance  of  the 
purposes  of  the  securities  laws. 

We  believe  that  the  new  ndes  and 
amendments  will  not  have  any  adverse 
effect  on  capital  formation.  We  believe 
the  amendments  will  promote  efficiency 
by  giving  investors  information  in  a 
more  readable  format  and  by  more 
closely  aligning  our  technical  standards 
to  the  industry's.  The  new  rules  and 
amendments  apply  equally  to  all 
entities  currendy  required  to  file  on 
EDGAR.  Because  the  proposed  rules  and 
amendments  are  designed  in  part  to 
permit  filers  to  provide  information  in 
a  format  that  will  be  more  useful  to 
investors,  the  amendments  are 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors. 

V.  Summary  of  Regulatory  Flexibility 
Act  Certification 

Chn  Chairman  has  certified,  under 
Section  605(b)  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  605(b),  that  the 
new  rules  and  rule  amendments  in  this 
release  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
certification,  documenting  the  factual 
basis  therefor,  was  attached  to  the 


proposing  release  as  Appendix  B.  We 
received  no  comments  on  the 
certification. 

VI.  Paperwork  Reduction  Act 

The  new  ndes  and  amendments  do 
not  come  within  the  scope  of  the 
Paperwork  Reduction  Act  of  1995  *^ 
because  the  new  rules  and  amendments 
do  not  create  a  new  collection  of 
information.** 

Vn.  Statutory  Basis 

We  are  adopting  the  new  rules  and 
rule  amendments  ouUined  above  under 
Sections  6,  7,  8, 10  and  19(a)  of  the 
Seciuities  Act,  Sections  3, 12, 13, 14, 
15(d),  23(a)  and  35A  of  the  Exchange 
Act,  Sections  3,  5,  6,  7, 10, 12, 13, 14, 
17  and  20  of  the  Public  Utility  Act,« 
Section  319  of  the  Trust  Indenture  Act 
of  1939,^0  and  Sections  8,  30,  31  and  38 
of  the  Investment  Company  Act."" 

ListofSubiects 

1 7  CFR  Parts  230  and  270 

Confidential  business  information. 
Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

17  CFR  Part  232 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Reporting  and 
recordkeeping  requirements,  Securities. 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements,  Seciuities. 

17  CFR  Part  240 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  274 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  11  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f.  77g,  77h,  77j, 
77r,  77s,  77SSS,  78c,  78d,  78/.  78m.  78n,  78o, 
78w,  78y/(d),  79t.  80a-8,  80a-24,  80a-28, 


« 15  U.S.C.  77b(b). 
« IS  U.S.C.  78c(f). 
««15U.S.C80a-2(c). 


"44  U.S.C.  3501,  et«e(j. 
"5  CFR  1320.5(g). 
"15U.S.C.  79a,  etseq. 
TO  15  U.S.C.  77aaa.  ef  se<j. 
''nsU.S.Cao^l.etseq. 
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80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


§230.485    [AiTwnded] 

2.  By  amending  §  230.485  by 
removing  paragraph  (f)(2)  before  the 
Note  and  redesignating  paragraph  (f)(1) 
as  paragraph  (f). 

1230.486  [AmwHlMi] 

3.  By  amending  §  230.486  by 
removing  paragraph  (f)(2)  before  the 
Note  and  redesignating  paragr^h  (f)(1) 
as  paragraph  (f). 

5230.487  [AiMfHtod] 

4.  By  amending  §  230.487  by 
removing  paragraph  (d)(2)  and 
redesignating  paragraph  (d)(1)  as 
paragraph  (d). 

}  230.485    [AfiwmM] 

5.  By  amending  §  230.495  by 
removing  paragraph  (e)(2)  and 
redesignating  paragraph  (e)(1)  as 
paragraph  (e). 

§230.497    [AinandMfl 

6.  By  amending  §  230.497  by  adding 
a  sentence  before  the  last  sentence  in 
paragraph  (k)(2)(ii)  to  read  as  follows: 

§  230.497    Filing  of  investment  company 
pnwpectuae*— number  of  copies. 

•        *        •        *        • 

(k)*** 

(2)  Filing  procedures.  *  *  * 
(ii)  *  *  *  Filers  may  fiilfiU  the 
requirements  of  this  paragraph  by 
submitting  with  their  definitive  form  of 
profile  filed  electronically  under 
paragraph  (k)(l)(ii)  of  this  section  an 
imofficial  PDF  copy  of  the  profile  in 
accordance  with  §  232.104  of  this 
chapter.  *  *  * 

PART  232-REGULAT10N  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

7.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j, 
77s(a).  77sss(a),  78c(b),  787.  78m,  78n,  78o(d), 
78w(a),  7Bll[d).  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 

8.  By  amending  §  232.10  by  revising 
paragraph  (b)  before  the  Note  to  read  as 
follows: 

§232.10    Application  of  part  232. 

***** 

(b)  Each  registrant,  third  party,  or 
agent  must  file  in  paper  format  a  Form 
ID  (§§  239.63,  249.446,  259.602,  269.7 
and  274.402  of  this  chapter),  the 
uniform  application  for  access  codes  to 


file  on  EDGAR,  before  beginning  to  file 
electronically. 

***** 

9.  By  amending  §  232.11  by  removing 
all  paragraph  designations;  revising  the 
definition  of  "electronic  filing,"  and 
adding  the  definitions  of  "animated 
graphics,"  "ASCII  document." 
"disruptive  code,"  "electronic 
document,"  "executable  code,"  "HTML 
docmnent,"  "hypertext  links"  or 
"hyperlinJcs,"  and  "unofficial  PDF 
copy"  in  alphabetical  order  to  read  as 
follows: 


§232.11 
232. 


Dsfinitien  of  terms  used  in  part 


Animated  graphics.  The  term 
animated  gmphics  means  text  or  images 
that  do  not  remain  static  but  that  may 
move  when  viewed  in  a  browser. 

ASCII  document.  The  term  ASCII 
document  means  an  electronic  text 
document  with  contents  limited  to 
American  Standard  Code  for 
Information  Interchange  (ASCII) 
characters  and  that  is  tagged  with 
Standard  Generalized  Mark  Up 
Language  (SGML)  tags  in  the  format 
required  for  ASCII/SGML  dociunents  by 
the  EDGAR  Filer  Manual. 
***** 

Disruptive  code.  The  term  disruptive 
code  means  any  active  content  or  other 
executable  code,  or  any  program  or  set 
of  electronic  computer  instructions 
inserted  into  a  computer,  operating 
system,  or  program  that  replicates  itself 
or  that  actually  or  potenti  jly  modifies 
or  in  any  way  alters,  damages,  destroys 
or  disrupts  the  file  content  or  the 
operation  of  any  computer,  computer 
file,  computer  database,  computer 
system,  computer  network  or  software, 
and  as  otherwise  set  forth  in  the  EDGAR 
Filer  Manual. 

*  *        *      .  *        * 

Electronic  document.  The  term 
electronic  document  means  the  portion 
of  an  electronic  submission  separately 
tagged  as  an  individual  document  in  the 
format  required  by  the  EDGAR  Filer 
Manual. 

*  *        *        *        • 

Electronic  filing.  The  term  electronic 
filing  means  one  or  more  electronic 
documents  filed  imder  the  federal 
seciuities  laws  that  are  transmitted  or 
delivered  to  the  Commission  in 
electronic  format. 
***** 

Executable  code.  The  term  executable 
code  means  instructions  to  a  computer 
to  carry  out  operations  that  use  features 
beyond  the  viewer's,  reader's,  or 
Internet  browser's  native  ability  to 
interpret  and  display  HTML,  PDF,  and 


static  graphic  files.  Such  code  may  be  in 
binary  (machine  language)  or  in  script 
form.  Executable  code  includes 
disruptive  code. 

HTML  document.  The  term  HTML 
document  means  an  electronic  text 
document  tagged  with  HjrperText 
Markup  Language  tags  in  the  format 
required  by  the  EDGAR  Filer  Manual. 
***** 

Hypertext  links  or  hyperlinks.  The 
term  hypertext  links  or  hyperlinks 
means  the  representation  of  an  Internet 
address  in  a  form  that  an  Internet 
browser  application  can  recognize  as  an 
Internet  address. 
***** 

Unofficial  PDF  copy.  The  term 
unofficial  PDF  copy  means  an  optional 
copy  of  an  electronic  document  that 
may  be  included  in  an  EDGAR 
submission  tagged  as  a  Portable 
Document  Format  document  in  the 
format  required  by  the  EDGAR  Filer 
Manual  and  submitted  in  accordance 
with  Rule  104  of  Regulation  S-T 
(§232.104). 

10.  By  amending  §  232.101  by  revising 
the  note  to  paragraph  (a)(l)(iii)  and  by 
removing  paragraph  (b)(7)  to  read  as 
follows: 

§232.101    Mandated  alactronic 
submissions  and  axcaptions. 

(a)  Mandated  electronic  submissions. 
(D*  *  * 

(iii)*  *  • 

Note  to  paragraph  (a)(l)(iii):  Electronic 
filers  filing  Schedules  13D  and  13G  with 
respect  to  foreign  private  issuers  should 
include  in  the  submission  header  all  zeroes 
(i.e.,  00-0000000)  for  the  IRS  tax 
identification  number  because  the  EDGAR 
system  requires  an  IRS  number  tag  to  be 
inserted  for  the  subject  company  as  a 
prerequisite  to  acceptance  of  the  filing. 
*         *         •         *         * 

11.  By  amending  §  232.102  by  revising 
paragraph  (e)  to  read  as  follows: 

§232.102    Exhibits. 


(e)  Notwithstanding  the  provisions, of 
paragraphs  (a)  throu^  (d)  of  this 
section,  any  incorporation  by  reference 
by  a  registered  investment  company  or 
a  business  development  company  must 
relate  only  to  dociunents  that  have  been 
filed  in  electronic  format,  imless  the 
document  has  been  filed  in  paper  under 
a  hardship  exemption  (§  232.201  or 
232.202)  and  any  required  confirming 
copy  has  been  submitted. 
*       •       *        •       * 

12-15.  By  adding  §§  232.104,  232.105 
and  232.106  to  read  as  follows: 
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§  232.1 04    Unofficial  PDF  copies  included 
in  an  electronic  submission. 

(a)  An  electronic  submission  may 
include  one  unofficial  PDF  copy  of  each 
electronic  dociunent  contained  within 
that  submission,  tagged  in  the  format 
required  by  the  EDGAR  Filer  Manual. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  unofficial  PDF 
copy  must  be  substantively  equivalent 
to  its  associated  electronic  document 
contained  in  the  electronic  submission. 
An  unofficial  PDF  copy  may  contain 
graphic  and  image  material  (but  not 
animated  graphics,  or  audio  or  video 
material),  notwithstanding  the  fact  that 
its  HTML  or  ASCII  document 
coimterpart  may  not  contain  such 
material  but  must  contain  a  fair  and 
accurate  narrative  description  or  tabular 
representation  of  any  omitted  graphic  or 
image  material. 

(c)  If  a  filer  omits  an  unofficial  PDF 
copy  from,  or  submits  one  or  more 
flawed  unofficial  PDF  copies  in,  the 
electronic  submission  of  an  official 
filing,  the  filer  may  add  or  resubmit  an 
unofficial  PDF  copy  by  electronically 
submitting  an  amendment  to  the  filing 
to  which  it  relates.  The  amendment 
must  include  an  explanatory  note  that 
the  purpose  of  the  amendment  is  to  add 
or  to  correct  an  unofficial  PDF  copy. 

(1)  If  such  an  amendment  is  filed,  the 
official  amendment  may  consist  solely 
of  the  cover  page  (or  first  page  of  the 
document],  the  explanatory  note,  and 
the  signature  page  and  exhibit  index 
(where  appropriate).  The  corresponding 
imofficial  copy  must  include  the 
complete  text  of  the  official  filing 
document  for  which  the  amendment  is 
being  submitted. 

(2)  If  the  amendment  is  being  filed  to 
add  or  resubmit  an  imofficial  PDF  copy 
of  one  or  more  exhibits,  the  submission 
may  consist  of  the  following:  the  official 
filing — consisting  of  the  cover  page  (or 
first  page  of  the  document),  the 
explanatory  note,  the  signature  page 
(where  appropriate),  the  exhibit  index, 
and  a  separate  electronic  exhibit 
document  for  each  exhibit  for  which  an 
unofficial  PDF  copy  is  being 
submitted — and  the  corresponding 
unofficial  PDF  copy  of  each  exhibit 
document.  However,  the  text  of  the 
official  exhibit  dociunent  need  not 
repeat  the  text  of  the  exhibit;  that 
document  may  contain  only  the 
following  legend:  RESUBMITTED  TO 
ADD/REPLACE  UNOFFICIAL  PDF 
COPY  OF  EXHIBIT. 

(d)  An  unofficial  PDF  copy  is  not  filed 
for  purposes  of  section  11  of  the 
Securities  Act  (15  U.S.C.  77k),  section 
18  of  the  Exchange  Act  (15  U.S.C.  78r), 
section  16  of  the  Public  Utility  Act  (15 
U.S.C.  79p),  section  323  of  the  Trust 


Indenture  Act  (15  U.S.C.  77www).  or 
section  34(b)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-33(b)),  or 
otherwise  subject  to  the  liabilities  of 
such  sections,  and  is  not  part  of  any 
registration  statement  to  which  it 
relates.  An  unofficial  PDF  copy  is, 
however,  subject  to  all  other  civil 
liability  and  anti-fraud  provisions  of  the 
above  Acts  or  other  laws. 

(e)  Unofficial  PDF  copies  that  are 
prospectuses  are  subject  to  liability 
under  Section  12  of  the  Securities  Act 
(15  U.S.C.  771). 

§  232.1 05    Limitation  on  use  of  HTML 
documents  and  hypertext  llnlcs. 

(a)  Electronic  filers  must  submit  the 
following  documents  in  ASCII:  Form  N- 
SAR  (§  274.101  of  this  chapter),  Form 
13F  (§  249.325  of  this  chapter),  and 
Financial  Data  Schedules  submitted  in 
accordance  with  Item  601(c)  of 
Regulation  S-K  (§  229.601(c)  of  this 
chapter).  Item  601(c)  of  Regulation  S-B 
(§  228.601(c)  of  this  chapter),  or  Rule 
483(e)  (§  230.483(e)  of  this  chapter). 
Notwithstanding  the  foregoing 
provision,  electronic  filers  may  submit 
exhibits  to  Form  N-SAR  in  HTML, 
except  for  Financial  Data  Schedules, 
which  filers  must  submit  in  ASCII. 

(b)  Electronic  filers  may  not  include 
in  any  HTML  document  hypertext  links 
to  sites,  locations,  or  documents  outside 
the  HTML  dociunent,  including  links  to 
exhibit  documents.  Electronic  filers  may 
include  within  an  HTML  document 
hypertext  links  to  different  sections 
within  that  single  HTML  document. 

(c)  If,  notwithstanding  paragraph  (b) 
of  this  section,  electronic  filers  include 
h)rpertext  links  to  external  sites  vnthin 
a  submission,  information  contained  in 
such  links  will  not  be  considered  part 
of  the  official  filing  for  determining 
compliance  with  reporting  obligations; 
however,  this  information  is  subject  to 
the  civil  liability  and  anti-fiaud 
provisions  of  the  federal  securities  laws. 

§  232.106    Prohibition  against  electronic 
submissions  containing  executable  code. 

(a)  Electronic  submissions  must  not 
contain  executable  code.  Attempted 
submissions  identffied  as  containing 
executable  code  wrill  be  suspended, 
unless  the  executable  code  is  contained 
only  in  one  or  more  PDF  documents,  in 
which  case  the  submission  will  be 
accepted  but  the  PDF  dociunenl(s) 
containing  executable  code  will  be 
deleted  and  not  disseminated. 

(b)  If  an  electronic  submission  has 
been  accepted,  and  the  Commission 
staff  later  determines  that  the  accepted 
submission  contains  executable  code, 
the  staff  may  delete  bom  the  EDGAR 
system  the  entire  accepted  electronic 


submission  or  any  document  contained 
in  the  accepted  electronic  submission. 
The  Commission  staff  may  direct  the 
electronic  filer  to  resubmit 
electronically  replacement  document(s) 
or  a  replacement  submission  in  its 
entirety,  in  compliance  with  this 
provision  and  the  EDGAR  Filer  Manual. 

Note  to  §232.106:  A  violation  of  this 
section  or  the  relevant  EDGAR  Filer  Manual 
section  also  may  be  a  violation  of  the 
Computer  Fraud  and  Abuse  Act  of  1986,  as 
amended,  and  other  statutes  and  laws. 

16.  By  amending  §  232.302  by  revising 
paragraph  (a)  to  read  as  follows: 

§232.302    Signatures. 

(a)  Required  signatures  to  or  within 
any  electronic  submission  must  be  in 
typed  form  rather  than  manual  format. 
When  used  in  connection  with  an 
electronic  filing,  the  term  "signatiu«" 
means  an  electronic  entry  in  the  form  of 
a  magnetic  impulse  or  other  form  of 
computer  data  compilation  of  any  letter 
or  series  of  letters  or  characters 
comprising  a  name,  executed,  adopted 
or  authorized  as  a  signature.  Signatures 
are  not  required  in  unofficial  PDF 
copies  submitted  in  accordance  with 
Rule  104  of  Regulation  S-T  {§  232.104). 
***** 

17.  By  amending  §  232.303  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§232.303    Incorporation  by  reference. 

(a)  *  *  * 

(3)  For  a  registered  investment 
company  or  a  business  development 
company,  documents  that  have  not  been 
filed  in  electronic  format,  unless  the 
document  has  been  filed  in  paper  under 
a  hardship  exemption  (§  232.201  or 
232.202  of  this  chapter]  and  any 
required  confirming  copy  has  been 
submitted. 
***** 

18.  By  amending  §  232.304  by  revising 
the  section  heading,  paragraphs  (a)  and 

(b)  and  the  first  sentence  of  paragraph 

(c)  to  read  as  follows: 

§232.304    Graphic,  image,  audio  and  video 
nfMrteriai. 

(a)  If  a  filer  includes  graphic,  image, 
audio  or  video  material  in  a'dociunent 
delivered  to  investors  and  others  that 
may  not,  in  accordance  with  the 
requirements  of  the  EDGAR  Filer 
Manual,  be  reproduced  in  an  electronic 
filing,  the  electronically  filed  version  of 
that  document  must  include  a  fair  and 
accurate  narrative  description,  tabular 
representation  or  transcript  of  the 
omitted  material.  Such  descriptions, 
representations  or  transcripts  may  be 
included  in  the  text  of  the  electronic 
filing  at  the  point  where  the  graphic, 
image,  audio  or  video  material  is 
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presented  in  the  delivered  version,  or 
they  may  be  listed  in  an  appendix  to  the 
electronic  filing.  Immaterial  differences 
between  the  delivered  and 
electronically  filed  versions,  such  as 
pagination,  color,  type  size  or  style,  or 
corporate  logo  need  not  be  described. 

(d)(1)  The  graphic,  image,  audio  and 
video  material  in  the  version  of  a 
document  delivered  to  investors  and 
others  is  deemed  part  of  the  electronic 
filing  and  subject  to  the  civil  liability 
and  anti-fraud  provisions  of  the  federal 
securities  laws. 

(2)  Narrative  descriptions,  tabular 
representations  or  transcripts  of  graphic, 
image,  audio  and  video  material 
included  in  an  electronic  filing  or 
appendix  thereto  also  are  deemed  part 
of  the  filing.  However,  to  the  extent 
such  descriptions,  representations  or 
transcripts  represent  a  good  faith  effort 
to  fairly  and  acciuately  describe  omitted 
graphic,  image,  audio  or  video  material, 
they  are  not  subject  to  the  civil  liability 
and  anti-fi^ud  provisions  of  the  federal 
securities  laws. 

(c)  An  electronic  filer  must  retain  for 
a  period  of  five  years  a  copy  of  each 
publicly  distributed  document,  in  the 
format  used,  that  contains  graphic, 
image,  audio  or  video  material  where 
such  material  is  not  included  in  the 
version  filed  with  the  Commission. 


19.  By  amending  §  232.305  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

f  232.305    Numbar  of  characters  per  Una; 
tabular  and  columnar  information. 

(a)*  *  * 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  HTML  documents. 

20.  By  amending  §  232.306  by  revising 
paragraph  (b)  to  read  as  follows: 

§232.306    Foreign  language  documents 
and  symbols. 

(a)*  *  • 

(b)  Foreign  currency  denominations 
must  be  expressed  in  words  or  letters  in 
the  English  language  rather  than 
representative  symbols,  except  that 
HTML  documents  may  include  any 
representative  foreign  ciurency  symbols 
that  the  EDGAR  Filer  Manual  specifies. 
The  limitations  of  this  paragraph  do  not 
apply  to  vmofficial  PDF  copies 
submitted  in  accordance  with  Rule  104 
of  Regulation  S-T  (§232.104). 

21.  By  amending  §  232.307  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 


§232.307 

(a)*  * 


Boldface  type. 

* 


(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  HTML  dociunents. 

22.  By  revising  §  232.310  to  read  as 
follows: 

§  232.31 0    Marking  changed  material. 

Provisions  requiring  the  marking  of 
changed  materials  are  satisfied  in  ASCII 
and  HTML  documents  by  inserting  the 
tag  <R>  before  and  the  tag  </R> 
following  a  paragraph  containing 
changed  material.  HTML  documents 
may  be  marked  to  show  changed 
materials  within  paragraphs.  Financial 
statements  and  notes  thereto  need  not 
be  marked  for  changed  material. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

23.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s. 
77z-2,77sss.  78c,  78/.  78m,  78n,  78o(d),  78u- 
5,  78w(a),  78//(d),  79e.  79f,  79g.  79j,  79/,  79in, 
79n,  79q,  79t.  80a-8.  80a-24,  80a-29,  80a-30 
and  80a-37,  unless  otherwise  noted. 

24.  By  amending  Form  S-6 
(referenced  in  §  239.16)  by  removing 
Instruction  5  of  Instructions  as  to 
Exhibits. 

Note— The  text  of  Form  S-6  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

24a.  The  authority  citation  for  part 
240  continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g.  77], 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 
78c.  78d,  78f,  78i,  78j,  78J-1,  78k.  78k-l,  78/, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78//(d),  79q,  79t.  80a-20,  80a-23,  80a- 
29,  80a-37,  80b-3,  80b-4  and  80b-ll,  unless 
otherwise  noted. 
***** 

25.  By  amending  §  240.14a-101  by 
removing  paragraph  (a)(4)  of  Item  22. 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

26.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d).  80a-37,  80a-39  unless  otherwise 
noted: 


27.  By  amending  §  270.8b-23  by 
revising  paragraph  (a)  to  read  as  follows: 

§270.8b-23    Incorporation  by  reference. 

(a)  Any  registrant  may  incorporate  by 
reference,  in  answer  or  partial  answer  to 
any  item  of  a  registration  statement  or 
report,  any  information  contained 


elsewhere  in  the  statement  or  report  or 
any  information  contained  in  any  other 
statement,  report  or  prospectus  filed 
with  the  Commission  imder  any  Act 
administered  by  it,  so  long  as  a  copy  of 
the  other  statement,  report  or  prospectus 
is  filed  with  each  copy  of  the 
registration  statement  or  report  in  which 
it  is  incorporated  by  reference.  In  the 
case  of  a  registration  statement,  report, 
or  prospectus  filed  in  electronic  format, 
the  registrant  need  not  file  a  copy  of  the 
dociunent  incorporated  by  reference  if 
that  dociunent  also  was  filed  in 
electronic  format.  A  registrant  may 
incorporate  by  reference  matter 
contained  in  an  exhibit,  however,  only 
to  the  extent  permitted  by  §§  270.8b-24 
and  270.8b-32.  A  registrant  may  not 
incorporate  by  reference  a  Financial 
Data  Schedule. 
***** 

28.  By  amending  §  270.8b-32  by 
revising  paragraph  (c)  to  read  as  follows: 


§270.8b-32 
reference. 


Incorporation  of  exhibits  by 


(c)  Electronic  filings.  (1)  A  registrant 
may  incorporate  by  reference  into  a 
registration  statement  or  report  required 
to  be  filed  electronically  only  exhibits 
that  have  been  filed  in  electronic  format, 
unless  the  exhibit  has  been  filed  in 
paper  imder  a  hardship  exemption 
(§  232.201  or  232.202  of  this  chapter) 
and  any  required  confirming  copy  has 
been  submitted. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  a  registrant  may  not 
incorporate  by  reference  a  Financial 
Data  Schedule. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

29.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77],  77s, 
78c(b).  78/.  78m,  78n,  78o{d),  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

30.  By  amending  Form  N-SAR 
(referenced  in  §  274.101)  by  revising 
General  Instruction  F  to  read  as  follows: 

Note— The  text  of  Form  N-SAR  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Instructions  and  Form 

FORM  N-SAR 

SEMI-ANNUAL  REPORT 

FOR  REGISTERED  INVESTMENT 
COMPANIES 


GENERAL  INSTRUCTIONS 
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F.  Filings  on  EDGAR 

(1)  Attention  is  directed  to  Sub-Item 
77Q1  (Exhibits)  for  certain  items  of 
financial  infonnation  that  are  required 
(Financial  Data  Schedule). 

(2)  Management  investment 
companies  must  file  Form  N-SAR 
electronically  by  direct  electronic  ' 
transmission  only,  and  in  accordance 
with  the  EDGAR  Filer  Manual.  Filing  of 
the  form  on  magnetic  tapes  or  diskettes 
is  not  permitted. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

Note— The  text  of  Forms  N-2,  N-1,  N-lA. 
N-3,  N-4  and  N-5  and  the  amendments  will 
not  appear  in  the  Ckide  of  Federal 
Regulations. 

31.  By  amending  Form  N-2 
(referenced  in  §§  239.14  and  274.11a-l) 
by  removing  General  Instruction  I  and 
redesignating  General  Instruction  J  as 
General  Instruction  I  and  removing 
paragraph  2.r  of  Item  24  of  Part  C. 

32.  By  amending  Form  N-1 
(referenced  in  §§  239.15  and  274.11)  by 
removing  General  Instruction  H  and 
paragraph  (b)(16)  to  Item  1  of  Part  n. 

33.  By  amending  Form  N-IA 
(referenced  in  §§  239.15A  and  274.11A) 
by  removing  paragraph  (n)  of  Item  23 
and  by  redesignating  paragraph  (o)  of 
Item  23  as  paragraph  (n). 

34.  By  amending  Form  N-3 
(referenced  in  §§  239.17a  and  274.11b) 
by  removing  General  Instruction  J  and 
paragraph  (b)(17)  to  Item  28  of  Part  C. 

35.  By  amending  Form  N-4 
(referenced  in  §§  239.17b  and  274.11c) 
by  removing  General  Instruction  J  and 
paragraph  (b)(14)  to  Item  24  of  Part  C. 

36.  By  amending  Form  N-5 
(referenced  in  §§  239.24  and  274.5)  by 
removing  General  Instruction  H  and 
Instruction  13  to  Instructions  as  to 
Exhibits. 

Dated:  May  17, 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-12811  Filed  5-20-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[R«ta«M  Nos.  33-7685;  34-41411;  35- 
27026;  39-2373;  IC-23844] 

Rm  3235-AG96 

Adoption  Of  Updated  EDGAR  HIar 
Manual 

agency:  SecTuities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
an  updated  edition  of  the  EDGAR  Filer 
Manual  and  is  providing  for  its 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations.  Beginning  June 
28, 1999,  we  will  be  able  to  accept 
filings  submitted  to  EDGAR  in 
HyperText  Markup  Language  (HTML)  in 
addition  to  doctunents  submitted  in  the 
cturent  American  Standard  Code  for 
Information  Interchange  (ASCII)  format; 
filers  also  will  have  the  option  of 
accompanjring  their  required  filings 
with  imofficial  copies  in  Portable 
Dociunent  Format  (PDF).  Beginning  May 
24, 1999,  and  continuing  through  June 
25, 1999  (the  test  period),  filers  may 
submit  test  filings  that  include 
documents  in  HTML  and  PDF  format; 
filers  electing  to  submit  test  HTML  and/ 
or  PDF  documents  during  the  test 
period  must  do  so  in  accordance  with 
the  new  rule  provisions. 
EFFECTIVE  DATE:  The  amendment  to  17 
CFR  part  232  (Regulation  S-T)  will  be 
effective  on  June  28, 1999.  The  new 
edition  of  the  EDGAR  Filer  Manual 
(Release  6.50)  will  be  effective  on  June 
28, 1999.  The  incorporation  by  reference 
of  the  EDGAR  Filer  Manual  is  approved 
by  the  Director  of  the  Federal  Register 
as  of  June  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology, 
Michael  E.  Bartell  at  (202)  942-8800;  for 
questions  concerning  investment 
company  filings,  Ruth  Armfield 
Sanders,  Senior  Coimsel,  Division  of 
Investment  Management,  at  (202)  942- 
0633;  and  for  questions  concerning 
Corporation  Finance  company  filings, 
Margaret  R.  Black,  EDGAR  Specialist,  at 
(202)  942-2933. 

SUPPt-EMENTARY  INFORMATION:  Today  we 
are  adopting  an  updated  EDGAR  FUer 
Mantial  ("Filer  Manual"),  which 
describes  the  technical  formatting 
requirements  for  the  preparation  and 
submission  of  electronic  filings  through 
the  Electronic  Data  Gathering,  Analysis, 
and  Retrieval  (EDGAR)  system.  >  Filers 


must  comply  with  the  provisions  of  the 
Filer  Manned  in  order  to  assure  the 
timely  acceptance  and  processing  of 
filings  made  in  electronic  format. ^  Filers 
should  consult  the  Filer  Manual  in 
conjtmction  with  our  rules  governing 
mandated  electronic  filing  when 
preparing  documents  for  electronic 
submission.3 

The  purpose  of  this  new  version  of 
EDGAR  and  the  Filer  Manual  (Release 
6.50)  is  to  modernize  EDGAR,  making 
the  system  easier  for  filers  to  use  and 
docimients  more  attractive  and  readable 
for  the  users  of  public  information.'* 
Beginning  June  28, 1999,  filers  will  be 
able  to  submit  most  filings  to  us  in 
HyperText  Markup  Language  (HTML), 
in  addition  to  the  currently  acceptable 
text-based  American  Standard  Code  for 
Information  Interchange  (ASCII)  format. 
Filers  may  also  submit  imofficial  copies 
of  filings  in  Portable  Document  Format 
(PDF).  Test  filings  using  these  new 
features  may  be  made  begiiming  May 
24,  1999. 

We  are  also  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  of  the  Filer 
Manual  into  the  Code  of  Federal 
Regulations,  which  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
The  revised  Filer  Manual  and  the 
amendment  to  Rule  301  will  be  effective 
on  June  28, 1999. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission. 


>  The  Filer  Manual  originally  was  adopted  on 
April  1, 1993,  and  became  efiective  on  April  26, 


1993.  Release  No.  33-6966  (Apr.  1,  1993)  [58  FR 
18638).  The  most  recent  update  to  the  Filer  Manual 
was  implemented  on  )une  1, 1998.  See  Release  No. 
33-7539  (May  28,  1998)  (63  FR  29104]. 

2  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

3  See  Release  Nos.  33-6977  (Feb.  23. 1993)  (58  FR 
146281,  JC-19284  (Feb.  23, 1993)  [58  FR  14848),  35- 
25746  (Feb.  23,  1993)  [58  FR  14999).  and  33-6980 
(Feb.  23, 1993)  [58  FR  15009)  for  a  comprehensive 
treatment  of  the  rules  adopted  by  the  Commission 
governing  mandated  electronic  filing.  See  also 
Release  No.  33-7122  (Dec.  19,  1994)  [59  FR  677521, 
in  which  the  Commission  made  the  EOGAR  rules 
final  and  applicable  to  all  domestic  registrants; 
Release  No.  33-7427  (July  1,  1997)  [62  FR  36450), 
adopting  the  most  recent  minor  amendments  to  the 
EDGAR  rules;  Release  No.  33-7472  (Oct.  24, 1997) 
(62  FR  58647),  in  which  the  Commission 
announced  that,  as  of  January  1 ,  1998,  it  would  not 
accept  paper  filings  required  to  be  filed 
electronically;  and  Release  No.  34-40935  (Jan.  12, 
1999)  [64  FR  2843],  in  which  the  Commission  made 
mandatory  the  electronic  filing  of  Form  13F. 

<On  March  10,  1999,  we  issued  a  release 
proposing  amendments  and  new  rules  to  reflect 
initial  changes  to  filing  requirements  resulting  from 
EDGAR  modernization,  as  well  as  certain  other 
changes  to  clarify  or  update  the  rules.  Rulemaking 
for  EDGAR  System,  Release  Nos.  J3-7653:  34- 
41150;  IC-23735  (Mar.  10,  1999)  (64  FR  12908] 
These  amendments  have  been  adopted  (Release  No. 
33-7684  (May  17, 1999)). 
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450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549-0102.  Electronic  format  copies 
will  be  available  on  the  EDGAR 
electronic  bulletin  board  and  posted  to 
the  SEC's  Web  Site.  The  SEC's  Web  Site 
address  for  the  Manual  is  fattp:// 
www.sec.gov/asec/ofis/filerman.htm. 
You  may  also  obtain  copies  from 
Disclosure  Incorporated,  the  paper  and 
microfiche  contractor  for  the 
Commission,  at  (800)  638-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedure  or  practice, 
publication  for  notice  and  comment  is 
not  required  imder  the  Administrative 
Procedure  Act.^  It  follows  that  the 
requirements  of  the  Regulatory 
Flexibility  Act  ^  do  not  apply. 

Statutory  Basis 

We  are  adopting  the  amendment  to 
Regulation  S-T  imder  Sections  6,  7,  8, 
10,  and  19(a)  of  the  Securities  Act,^ 
Sections  3, 12, 13, 14, 15,  23,  and  35A 
of  the  Securities  Exchange  Act  of  1934,^ 
Section  20  of  the  Public  UtiUty  Holding 
Company  Act  of  1935,^  Section  319  of 
the  Trust  Indenture  Act  of  1939,'°  and 


»  5  U.S.C  601-612. 

•5  U.S.C  553(b). 

'  15  U.S.C.  77f.  77g.  77h.  77f  and  77s(a). 

» 15  U.S.C.  78c,  78/.  78m,  78n,  78o,  78w  and  78W. 

915  U.S.C.  79t. 

>015U.S.C77»88. 


Sections  8,  30,  31,  and  38  of  the 
Investment  Company  Act.^^ 

List  of  Subiects  in  17  CFR  Part  232 

Incorporation  by  reference. 
Investment  companies.  Registration 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  U  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  HUNGS 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a},  77sss(a),  78c(b).  78/,  78m,  78n,  78o(d). 
78w(a),  78/7(d).  79t(a),  aOa-8,  80a-29,  80a-30 
and  80a-37. 

Z-  Section  232.301  is  revised  to  read 
as  follows: 

§232.301    EDGAR  Filer  Manual. 

Electronic  filings  must  be  prepared  in 
the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The  June  1999 


"  15  U.S.C.  80a-8,  80a-2g,  80a-30  and  80a-37. 


edition  of  the  EDGAR  Filer  Manual: 
Guide  for  Electronic  Filing  with  the  U.S. 
Securities  and  Exchange  Commission 
(Release  6.50)  is  incorporated  into  the 
Code  of  Federal  Regulations  by 
reference,  which  action  was  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  Part  51.  You  must  comply  with 
these  requirements  in  order  for 
documents  to  be  timely  received  and 
accepted.  You  can  obtain  paper  copies 
of  the  EDGAR  Filer  Manual  from  the 
following  address:  Public  Reference 
Room,  U.S.  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W., 
Washington,  D.C.  20549-0102  or  by 
calling  Disclosure  Incorporated  at  (800) 
638-8241.  Electronic  format  copies  are 
available  through  the  EDGAR  electronic 
bulletin  board  and  posted  to  the  SEC's 
Web  Site.  The  SEC's  Web  Site  address 
for  the  Manual  is  http://www.sec.gov/ 
asec/ofis/filerman.htm.  Information  on 
becoming  an  EDGAR  E-mail/electronic 
bulletin  board  subscriber  is  available  by 
contacting  CompuServe  Inc.  at  (800) 
576-4247. 

Dated:  May  17, 1999. 

By  the  Conunission. 
Nfargaret  H.  M cFarland, 
Deputy  Secretary. 

[FR  Doc.  99-12812  Filed  5-20-99;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  MAY  21,  1999 

AQRICULTUflE 
DEPARTMENT 

Animal  and  Plant  H«aHh 
Inspection  Servica 

Plant-related  quarantine, 
domestic: 

Rre  ant,  imported;  published 
5-21-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation . 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  published  5-21-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 

Radio  technical  rules; 

streamlining;  biennial 

regulatory  review; 

published  4-21-99 
Radio  stations;  table  of 
assignments: 
Michigan;  published  5-21-99 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Declaration  process;  cost- 
share  adjustment; 
published  4-21-99 

INTERIOR  DEPARTMENT 
National  Park  Sarvica 

Special  regulations: 

Kaloko-Honokohau  National 
Historical  Park,  HI;  public 
nudity  prohibition; 
published  4-21-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvica 

Immigration: 

Application  for  refugee 
status;  acceptable 
sponsorship  agreement 
and  guaranty  of 
transportation;  published 
5-21-99 

TRANSPORTATION 
DEPARTMENT 

Fadarai  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
published  4-16-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Martceting 
Sarvica 

Fruits;  import  regulations: 
Nectarines;  comments  due 
by  5-26-99;  published  3- 
26-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaNti 
Inspection  Sarvica 

Animal  welfare: 
Marine  mammals;  human 
handling,  care,  treatment, 
and  transportation; 
comments  due  by  5-26- 
99;  published  5-14-99 

Rats  and  mice  bred  for  use 
in  research  and  birds; 
definition  as  animals; 
rulemaking  petition; 
comments  due  by  5-28- 
99;  published  3-4-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Sarvica 

Food  stamp  program: 
Issuance  and  use  of 
coupons;  electronk: 
benefits  transfer  systems 
approval  standards;  audit 
requirements;  comments 
due  by  5-24-99;  published 
2-23-99 

AGRICULTURE 

DEPARTMENT 

Food  Safaty  and  inspection 

Sarvica 

Meetings: 
Codex  Alimentarius 
Commission- 
Executive  Gommitttee; 
comments  due  by  5-24- 
99;  published  5-24-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Organization  of  American 
States  (GAS);  model 
regulations  for  control  of 
international  movement  of 
firearms,  parts, 
components,  and 
ammunition;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 


Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  5-24- 
99;  published  4-7-99 
Intemational  fisheries 
regulations: 
Pacific  halibut— 
Sitka  Sound;  local  area 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Gulf  of  Farallones 
Natkxial  Marine 
Sanctuary,  CA; 
motorized  personal 
watercraft  operation; 
comments  due  by  5-24- 
99;  published  4-23-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  mari<et  designation 
applications;  fee  schedule; 
comments  due  by  5-24-99; 
published  4-22-99 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 
Security  responsibilities;  oral 
attestation;  comments  due 
by  5-24-99;  published  3- 
25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Fine  particulate  matter; 
reference  metfKKl 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Fine  particulate  matter; 
reference  method 
revisions;  comments 
due  by  5-24-99; 
published  4-22-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Maryland;  comments  due  by 
5-24-99;  published  4-23- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona  et  al.;  comments 
due  by  5-24-99;  published 
4-23-99 
Texas;  comments  due  by  5- 
24-99;  published  4-23-99 
Pesticide  programs: 
Federal  insecticide, 
Fungicide,  and 
Rodenticide  Act;  plant- 
pesticide  terminology; 
alternative  name 
suggestions;  comment 


request;  comments  due 
by  5-24-99;  published  4- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Telecommunications  Act  of 
1996;  implementation — 
Local  competition 

provisions;  comments 
•   due  by  5-26-99; 

published  4-26-99 
Rate  integration 
requirement;  comments 
due  by  5-27-99; 
published  5-18-99 
Radb  stations;  table  of 
assignments: 

Arizona;  comments  due  by 
5-24-99;  published  4-8-99 
Arkansas;  comments  due  by 
5-24-99;  published  4-8-99 
Califomia;  comments  due  by 
5-24-99;  published  4-8-99 
Colorado;  comments  due  by 
5-24-99;  published  4-8-99 
Kansas;  comments  due  by 
5-24-99;  published  4-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Program: 
Selection  and  funding  of 
grantees;  polrcies  and 
procedures;  comments 
due  by  5-24-99;  published 
3-24-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Freedom  of  lnformatk)n  Act; 
implementation;  comments 
due  by  5-26-99;  published 
3-26-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Servica 

Indian  Child  Protection  and 
Family  Violence  Prevention 
Act;  implementation: 
Individuals  employed  in 
positions  involving  regular 
contact  with  or  control 
over  Indian  children; 
minimum  standards  of 
character  and  employment 
suitability;  comments  due 
by  5-24-99;  published  3- 
25-99 

INTERIOR  DEPARTMENT 
Fish  and  Wiidlifa  Sarvica 

Endangered  and  threatened 
species: 

Abutiton  eremitopetalum, 
etc.  (245  Hawaiian 
plants);  critical  habitat 
designation  reevaluation; 
comments  due  by  5-24- 
99;  published  3-24-99 
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Alabama  sturgeon; 
comments  due  by  5-26- 
99;  published  3-26-99 
JUSTICE  DEPARTMENT 

Grants: 
Justice  Programs  Office; 
violent  crimes  against 
women  on  campuses; 
comments  due  by  5-24- 
99;  published  4-23-99 
LABOR  DEPARTMENT 
Grants,  contracts,  and  other 
agreements,  and  States, 
local  governments,  and  non- 
profit organizations;  audit 
requirements;  comments 
due  by  5-24-99;  published 
3-25-99 

MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEW 

COMMISSION 

Federal  Mine  Safety  and 

Health  Review  Commission 

Procedural  ailes;  comments 

due  by  5-28-99;  published 

5-7-99 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilties;  domestic  licensing: 
Nuclear  power  plants — 
Alternative  source  terms 
use;  comments  due  by 
5-25-99;  published  3-11- 
99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  5-26-99; 
published  4-26-99 
Retirement: 
Federal  employees'  group 
life  insurance  program; 
new  premium  rates; 
comments  due  by  5-27- 
99;  published  4-27-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

companies: 

Canadian  tax-defen-ed 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  comments 
due  by  5-28-99;  published 
3-26-99 

Canadian  tax-deferred 
retirement  savings 


accounts;  offer  and  sale 
of  securities;  con-ection; 
comments  due  by  5-28- 
99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound  area  waters; 
safety  improvement 
feasibility  study; 
comprehensive  cost- 
benefit  analysis; 
comments  due  by  5-24- 
99;  published  11-24-98 
Regmywas  and  marine 
parades: 

Special  Olympics  1999 
Summer  Sailing  Regatta; 
comments  due  by  5-26- 
99;  published  4-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Foreign  air  carrier 
operations;  security 
programs;  comments  due 
by  5-24-99;  published  3- 
22-99 
Airworthiness  directives: 

Airbus;  comments  due  by  5- 
24-99;  published  4-23-99 

Alexander  Schleicher 
Segelflugzeugbau; 
comments  due  by  5-28- 
99;  published  4-26-99 

Boeing;  comments  due  by 
5-26-99;  published  3-26- 
99 

British  Aerospace; 
comments  due  by  5-24- 
99;  published  4-23-99 

Dassault;  comments  due  by 
5-24-99;  published  5-3-99 

Eurocopter  France; 
comments  due  by  5-24- 
99;  published  3-23-99 

Foidcer;  comments  due  by 
5-24-99;  published  4-23- 
99 

McDonnell  Douglas; 
comments  due  by  5-24- 
99;  published  3-23-99 

New  Piper  Aircraft,  Inc.; 
comments  due  by  5-28- 
99;  published  3-19-99 


Porsche;  comments  due  by 
5-26-99;  published  3-26- 
99 
Pratt  &  Whitney;  comments 
due  by  5-24-99;  published 
4-22-99 
Sikorsky;  comments  due  by 
5-24-99;  published  3-23- 
99 
SOCATA-Groupe 
Aerospatiale:  comments 
due  by  5-24-99;  published 
3-29-99 
Stemme  GmbH  &  Co.  KG; 
comments  due  by  5-28- 
99;  published  4-26-99 
Class  E  airspace;  comments 
due  by  5-24-99;  published 
4-20-99 
Class  E  airspace;  con-ection; 
comments  due  by  5-24-99; 
published  5-4-99 
Federal  airways  and  jet 
routes;  comments  due  by  5- 
26-99;  published  4-14-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
DOT  cylinder 
specifications  and 
maintenance, 
requalification,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Federal  deposits;  electronic 
funds  transfers;  comments 
due  by  5-24-99;  published 
3-23-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Cor>gress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453/P.L  106-27 

To  designate  the  Federal 
building  located  at  709  West 
9th  Street  in  Juneau,  Alaska, 
as  the  "Hurff  A.  Saunders 
Federal  Building".  (May  13, 
1999;  113  Stat.  52) 

S.  460^.L.  106-28 

To  designate  the  United 
States  courthouse  located  at 
401  South  Michigan  Street  in 
South  Bend,  Indiana,  as  the 
"Robert  K.  Rodibaugh  United 
States  Bankruptcy 
Courttiouse".  (May  13,  1999; 
113  Stat.  53) 
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Reporting  and  recordkeeping  requirements,  27919-27921 

PROPOSED  RULES 

Drinking  water: 
National  primary  drinking  water  regulations — 
Public  notification  requirements;  meetings,  27942- 
27943 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Diazinon,  etc.,  27947-27951 
Formaldehyde,  27943-27947 
NOTICES 
Meetings: 
Bucillus  thuringiensis  crop  resistance  management;  EPA/ 

USDA  workshop,  27985-27987 
Gulf  of  Mexico  Program  Policy  Review  Board,  27987 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Adams  County/Quincy  Landfills  2  &  3  Site,  IL,  27987- 
27988 

Executive  Office  of  ttie  President 

See  Presidential  Docimients 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27958 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  27905-27911 

Mooney  Aircraft  Corp.,  27911-27913 
Class  D  and  Class  E  airspace;  correction,  27913 
Class  E  airspace,  27913-27914 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  28022- 
28023 
Noise  abatement: 

Minneapolis-St.  Paul  International  Airport,  MN;  Stage  2 
aircraft  operations  restricted,  28023 


IV 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Contents 


Passenger  facility  charges;  applications,  etc.: 
Key  West  International  and  Marathon  Airports,  FL, 
28023-28024 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27988 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

El  Dorado  Irrigation  District,  27975 
Hydroelectric  applications,  27975-27977 
Meetings;  Sunshine  Act,  27977-27985 
Applications,  heariiigs,  determinations,  etc.: 

Avoca  Natural  Gas  Storage,  27972-27973 

Gas  Research  Institute,  27973 

Kern  River  Gas  Transmission  Co.,  27973 

Midcoast  Interstate  Transmission,  27974 

Mid  Louisiana  Gas  Co.,  27973-27974 

National  Fuel  Gas  Supply  Corp..  27974 

Southeastern  Hydro-Power,  Inc.,  27974-27975 

Union  Light,  Heat  &  Power  Co.,  27975 

Williston  Basin  Interstate  Pipeline  Co.,  27975 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  27988 
Freight  forwarder  licenses: 
American  Caribbean,  Inc.,  et  al.,  27988-27989 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  27989 

Formations,  acquisitions,  and  mergers,  27989-27990 

Formations,  acquisitions,  and  mergers;  correction,  27989- 
27990 

Permissible  nonbanking  activities.  27990-27991 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Provident  Companies,  Inc.,  et  al.,  27991-27992 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Seleniimi,  vitamin  E  injection,  27916 
Food  additives: 
Paper  and  paperboard  components — 

Monoisopropanolamine,  27914-27915 
Polymers — 
Ethylene-maleic  anhydride  copol)niiers,  27915-27916 
PROPOSED  RULES 
Food  for  human  consumption: 
Irradiation  in  production,  processing,  and  handling  of 
food — 
Foods  treated  with  ionizing  radiation;  labeling 
requirements,  27935-27936 
NOTICES 

Food  additive  petitions: 
Asahi  Denka  Kogyo  K.K.,  28000 
Milliken  &  Co.,  28000-28001 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Soy  protein  concentrate,  modified  food  starch,  and 
carrageenan;  use  as  binders,  27901-27905 
NOTICES 
Meetings: 
Codex  Alimentarius  Commission — 
Executive  Committee,  27955-27956 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Connecticut 
Davidoff  of  Geneva  (CT),  Inc.;  cigars,  tobacco  products 
and  accessories  distribution  facility,  27958-27959 
South  Carolina 
Hubner  Manufactiiring  Corp.;  industrial  bellows/ 
molded  parts,  27959 
Texas 
Equistar  Chemicals  LP;  petrochemical  complex,  27959- 
27960 
Washington  * 

Darigold,  Inc.;  dairy  and  sugar-containing  products 
manufacturing  facility,  27960 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27992 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Commimity  Development  Work  Study  Program,  28005- 
28006 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Operating  cost  adjustment  factors,  28077-28079 

interior  Department 

See  Land  Management  Biireau 
See  National  Park  Service 
See  Reclamation  Bureau 

internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Simplified  production,  and  resale  methods  with  historic 
absorption  ratio  election;  special  rules,  27936-27941 

Intemational  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

international  Trade  Administration 

NOTICES 

Antidimiping: 
Compact  ductile  iron  waterworks  fittipga  and  glands 
from — 
China,  27960 
Extruded  rubber  thread  from — 

Malaysia,  27960-27961 
Freshwater  crawfish  tail  meat  from — 
China,  27961-27966 
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Static  random  access  memory  semiconductors  from 

Taiwan,  2796&-27967 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 

.  Organ/Franklin  Mountains  Area  of  Critical  Environmental 
Concern,  NM,  28006-28007 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  28012 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  28024- 
28025 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Alternative  dispute  resolution  process;  filing  of  appeal; 
automatic  extension  of  regulatory  time  limit,  27899 
Petitions  for  review;  modification  of  what  agency  must 
show,  27899-27901 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27956-27957 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Simshine  Act,  28012 

National  Highway  Traffic  Safety  Administration 

RULES 

Consumer  information: 

Uniform  tire  quality  grading  standards,  27921-27925 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
American  Honda  Motor  Co.,  Inc.,  28025 

National  Institutes  of  Heatth 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  28001-28002 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute.  28002 
National  Institute  of  Allergy  and  Infectious  Diseases, 

28004 
National  Institute  of  Child  Health  and  Himian 

Development,  28003-28004 
National  Institute  of  Environmental  Health  Sciences, 

28003 
National  Institute  on  Aging,  28002-28003 
National  Library  of  Medicine,  28004-28005 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries- 
Pacific  Coast  groundfish,  27928-27934 


Marine  mammals: 
Beluga  whales  harvested  in  Cook  hilet,  AK;  marking  and 
reporting  by  Alaskan  Natives,  27925-27928 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 

pelagic  resources,  27951-27952 
South  Atlantic  Region  fishery  management  plans, 
27952-27954 
NOTICES 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  27967 
North  Pacific  Fishery  Management  Coxmcil;  correction, 
27967 

National  Park  Service 

NOTICES 

Enviroimiental  statements;  availability,  etc.: 
Biscayne  National  Park,  FL;  soimdscape  management 

plan  development,  28007 
Fort  Stanwix  National  Monument,  NY,  28007-28008 
Point  Reyes  National  Seashore,  CA,  28008 
National  tourism  policy;  establishmient;  Director's  order, 
28008-28009 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  Sciences  Advisory  Committee,  28012-28013 
Biological  Sciences  Special  Emphasis  Panel.  28013 
Computer  and  Computation  Research  Special  Emphasis 

Panel,  28013 
Polar  Programs  Advisory  Committee,  28013 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  wastes,  high-level;  disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV 
Public  meetings,  27935 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  28013- 
28014 
Grants  and  cooperative  agreements;  availability,  etc.: 
Agreement  States;  appropriation  from  General  Fimd  for 
formerly  licensed  sites,  28014-28015 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  28015 
Applications,  bearings,  determinations,  etc.: 
Entergy  Operations,  Inc.,  28014 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 
Employer  payment  for  personal  protective  equipment, 
27941-27942 

Office  of  United  States  Trade  Representattve 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Simshine  Act,  28012 


VI 


Federal  Register /Vol.  64,  No.  99 /Monday,  May  24,  1999  /  Contents 


Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  27967-27968 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  28015 

Postal  Rate  Commission 

NOTICES 

Complaint  cases: 
Electronic  delivery  service  pilot  program,  28015-28022 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Safe  Boating  Week,  National  (Proc.  7198),  28081-28084 

ADMINISTRATIVE  ORDERS 

Korean  Peninsula  Energy  Development  Organization:  U.S. 

contributions  (Presidential  Determination  No.  99-24  of 

May  18,  1999),  28087 
Migration  and  Refugee  Assistance  Act  of  1962;  availability 

of  funds  (Presidential  Determination  No.  99-23  of  May 

18,  1999),  28085 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Nationallnstitutes  of  Health    . 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  28009- 
28012 

Research  and  Special  Programs  Administration 

RULES  ^ 

Hazardous  materials: 
Liquefied  compressed  gases;  transportation  and 
unloading,  28029-28052 

State  Department 

NOTICES 
Meetings: 
Overseas  Presence  Advisory  Panel,  28022 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 


Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28027-28028 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee, 
28022 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  28028 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  28029-28052 

Part  III 

Department  of  Transportation,  Coast  Guard,  28053-28075 

Part  iV 

Department  of  Housing  and  Urban  Development,  28077- 
28079 

ParlV 

The  President,  28081-28087 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection  Board. 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  to 
provide  an  automatic  extension  of  the 
regulatory  time  limit  for  filing  an  appeal 
with  MSPB  where  an  appellant  and 
agency  mutually  agree,  prior  to  the 
timely  filing  of  an  appeal,  to  attempt  to 
resolve  their  dispute  through  an 
alternative  dispute  resolution  process. 
EFFECTIVE  DATE:  May  24,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  On  May  1, 
1998,  the  President  issued  a 
Memorandum  for  Heads  of  Executive 
Departments  and  Agencies  in  which  he 
called  on  Federal  agencies  to  "promote 
greater  use  of  mediation,  arbitration, 
early  neutral  evaluation,  agency 
ombuds,  and  other  alternative  dispute 
resolution  techniques"  to  resolve 
disputes  to  which  the  agency  is  a  party. 
The  Memorandum  established  an 
Interagency  Alternative  Dispute 
Resolution  (ADR)  Working  Group  to  " 
assist  agencies  in  establistdng  ADR 
programs,  help  agencies  that  already 
have  ADR  programs  to  improve  and 
promote  greater  use  of  them,  and  share 
ADR  information  among  agencies.  The 
President's  Memorandum  furthers  the 
purposes  of  the  Administrative  Dispute 
Resolution  Act  of  1996  (Pub.  L.  104- 
320,  October  19, 1996).  The  Board  has 
determined  to  encoiirage  use  of  ADR  by 
allowing  an  automatic  30-day  extension 
of  its  regulatory  filing  time  l^t  where 


parties  mutually  agree  in  writing  to 
attempt  to  resolve  workplace  disputes 
through  an  ADR  process. 

The  Board  has  been  committed  to  the 
use  of  ADR  to  resolve  matters  submitted 
to  it  for  adjudication  since  its 
establishment  by  the  Civil  Service 
Reform  Act  of  1978  (CSRA).  The  CSRA 
explicitly  granted  the  Board  authority  to 
provide  for  one  or  more  alternative 
methods  for  settling  matters  within  its 
jurisdiction. 

For  more  than  a  decade,  the  Board  has 
required  its  administrative  judges  to 
conduct  settlement  efforts  in  all  cases. 
Since  1988,  the  administrative  judges 
have  maintained  an  aimual  settlement 
rate  of  about  50  percent  of  cases  not 
dismissed.  In  1993,  the  Board 
implemented  a  petition  for  review  (PFR) 
settlement  program  at  headquarters, 
thus  extending  the  benefits  of  ADR  to 
cases  at  the  Board  review  level.  The 
Board  continues  to  explore  ways  in 
which, it  can  employ  its  legal  and  ADR 
expertise  in  a  cooperative  effort  with 
agencies  to  try  to  resolve  persoimel 
disputes  at  the  agency  level,  before  they 
result  in  fonnal  appeals  to  MSPB. 

In  light  of  the  longstanding  MSPB 
commitment  to  ADR,  the  Board  would 
like  to  support  the  new  and  improved 
agency  ADR  programs  that  can  be 
expected  to  result  fit)m  the  President's 
May  1, 1998,  Memorandum  and  the 
work  of  the  Interagency  ADR  Working 
Group.  The  Board  wants  to  ensiu«  that 
its  regulatory  requirements  with  respect 
to  filing  time  limits  do  not  deter 
potential  appellants  from  first 
attempting  to  resolve  their  disputes 
through  an  agreed-upon  ADR  process. 
Therefore,  the  Board  is  amending  its 
regiUation  at  5  CFR  1201.22(b)(1)  by 
adding  a  new  provision  to  extend  the 
30-day  filing  time  limit  by  an  additional 
30  days — for  a  total  of  60  days — where 
an  appellant  and  an  agency  mutually 
agree  in  writing  to  attempt  to  resolve 
their  dispute  through  an  ADR  process. 

The  Board  intends  that  when  an 
agency  provides  notice  of  the  time 
limits  for  appealing  to  the  Board  in 
compliance  with  5  CFR  1201.21(a),  it 
include  notice  of  the  automatic 
extension  of  the  time  limit  that  will 
apply  under  5  CFR  1201.22(b)(1)  should 
the  parties  mutually  agree  in  writing  to 
attempt  to  resolve  Uieir  dispute  through 
an  ADR  process. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 


List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights,  Govermnent 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701.  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.22  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 201 .22    Filing  an  appeal  and  responsa  to 
appaala. 

***** 

(b)  *  *  *  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  an 
appeal  must  be  filed  no  later  than  30 
days  after  the  effective  date,  if  any,  of 
the  action  being  appealed,  or  30  days 
after  the  date  of  receipt  of  the  agency's 
decision,  whichever  is  later.  Where  an 
appellant  and  an  agency  mutually  agree 
in  writing  to  attempt  to  resolve  their 
dispute  through  an  alternative  dispute 
resolution  process  prior  to  the  timely 
filing  of  an  appeal,  however,  the  time 
limit  for  filing  the  appeal  is  extended  by 
an  additional  30  days — for  a  total  of  60 
days.  A  response  to  an  appeal  must  be 
filed  within  20  days  of  the  date  of  the 
Board's  acknowledgment  order.  The 
time  for  filing  a  submission  under  this 
section  is  computed  in  accordance  with 
§1201.23  of  this  part. 
***** 

Dated:  May  18, 1999.. 
Robert  E.  Taylor, 

Cleiic  of  the  Board. 

(FR  Doc.  99-12975  Filed  5-21-99;  8:45  am] 
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AGENCY:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  to 
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modify  the  rules  regarding  what  an 
agency  must  show  when  it  files  a 
petition  for  review  of  an  initial  decision 
that  has  ordered  interim  relief  for  an 
appellant. 

EFFECTIVE  DATE:  May  24,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  7701(b)(2)(A),  an  employee  or 
applicant  for  employment  who  prevails 
in  an  appeal  to  the  Board  must  be 
granted  interim  relief — that  is,  the  relief 
provided  in  the  MSPB  administrative 
judge's  initial  decision — if  a  petition  for 
review  of  the  initial  decision  is  filed 
with  the  Board.  Such  interim  relief  must 
be  effected  as  of  the  date  of  the  initial 
decision  and  must  remain  in  effect  until 
the  Board  issues  a  decision  on  the 
petition  for  review. 

There  are  two  exceptions  to  the 
requirement  for  interim  relief.  Under  5 
U.S.C.  7701(b)(2)(A)(i),  interim  relief 
will  not  be  granted  if  the  administrative 
judge  determines  that  the  granting  of 
such  relief  is  not  appropriate.  Under  5 
U.S.C.  7701(b)(2)(A)(ii),  complete 
interim  relief  will  not  be  provided  if  the 
initial  decision  provides  that  the 
appellant  shall  retiun  to  or  be  present  at 
the  place  of  emplojrment  and  the  agency 
determines  that  the  return  or  presence 
of  the  appellant  would  be  unduly 
disruptive  to  the  work  environment. 
Under  5  U.S.C.  7701(b)(2)(B).  an  agency 
that  makes  an  undue  disruption 
determination  under  5  U.S.C. 
7701(b)(2)(A)(ii)  must  provide  the 
appellant  with  pay  and  benefits  during 
the  period  pending  the  outcome  of  a 
petition  for  review. 

Under  the  Board's  rule  at  5  CFR 
1201.115(b),  in  a  case  where  interim 
relief  has  been  granted,  an  agency  must 
submit  with  its  petition  for  review 
evidence  that  it  has  provided  the 
interim  relief  required  by  the  initial 
decision —  paragraph  (b)(1) — or 
evidence  that  it  has  mad^  an  undue 
disruption  determination  and  is 
providing  the  appellant  with  pay  and 
benefits  as  required — paragraph  (b)(2). 
The  rule  further  provides  that  if  the 
agency  does  not  submit  evidence 
showing  compliance  with  either 
paragraph  (b)(1)  or  (b)(2),  the  Board  will 
dismiss  the  agency's  petition  for  review. 

Under  this  rule,  a  dismissal  might 
occiu,  for  example,  where  an  agency 
shows  that  it  has  reinstated  an 
appellant's  pay  and  benefits  as  of  the 
date  of  the  initial  decision  but  fails  to 
submit  with  its  petition  for  review 
-  evidence  that  it  has  made  an  imdue 
disruption  determination  to  support  its 
^lure  to  restore  the  appellant  to  his 


former  position.  The  circumstances  of  a 
case  may  demonstrate,  however,  that  the 
agency's  actions  are  equivalent  to  an 
imdue  disruption  determination.  In 
other  circumstances,  evidence  of  an 
imdue  disruption  determination  may  be 
submitted  late.  In  circumstances  such  as 
these,  where  the  appellant's  pay  and 
benefits  have  been  restored  effective 
from  the  date  of  the  initial  decision,  if 
there  is  no  harm  to  the  appellant, 
dismissal  of  the  agency's  petition  for 
review  should  not  be  required. 

In  keeping  with  its  commitment  to 
resolving  disputes  on  the  merits  rather 
than  dismissing  them  on  the  basis  of  a 
technical  violation  of  a  rule,  not 
mandated  by  statute,  the  Board  has 
determined  that  its  requirements  with 
respect  to  interim  relief  should  be 
modified.  Therefore,  the  Board  is 
amending  its  rules  at  5  CFR  1201.111 
and  1201.115  as  follows: 

Section  1201.111(c)  is  redesignated  as 
§  1201.111(c)(1).  Section  1201.111(c)(2) 
is  a  new  rule  which  ensures  that  an 
appellant  has  notice  of  his  rights  imder 
an  interim  relief  order. 

Section  1201.115(b)(1)  is  amended  to 
replace  the  current  requirement  for 
submission  of  evidence  at  the  time  of 
filing  a  petition  for  review  with  a 
requirement  that  the  agency  include  in 
its  petition  for  review  a  certification  that 
it  has  complied  with  the  interim  relief 
order  either  by  providing  the  required 
interim  relief  or  by  satisfying  the 
requirements  of  5  U.S.C. 
7701(b)(2)(A)(ii)  and  (B). 

Section  1201.115(b)(2).  as  amended,  is 
a  new  rule  providing  that,  if  the 
appellant  challenges  the  agency's 
certification  of  compliance  with  the 
interim  relief  order,  the  Board  will  issue 
an  order  affording  the  agency  the 
opportimity  to  submit  evidence  of  its 
compliance,  and  allowing  the  appellant 
to  respond  to  the  agency's  submission  of 
evidence. 

The  former  §  1201.115(c)  is 
redesignated  as  §  1201.115(b)(3).  It  is 
amended  to  conform  to  §  1201.115(b)(2), 
as  amended,  and  to  clarify  that  the 
provision  applies  only  where  an 
appellant  or  intervenor  files  a  petition 
for  review  and  there  is  a  challenge  to 
the  agency's  compliance  with  the 
interim  relief  order. 

Section  1201.115(b)(4)  is  amended  to 
provide  that  a  failure  by  the  agency  to 
provide  the  required  certification  in 
accordance  with  §  1201.115(b)(1),  or  to 
provide  evidence  of  compliance  in 
response  to  a  Board  order  in  accordance 
with  §  1201.115(b)(2)  or  (b)(3),  may 
result  in  the  dismissal  of  the  agency's 
petition  or  cross  petition  for  review. 

The  former  §  1201.115(b)(3)  is 
redesignated  as  §  1201.115(c)  and  is 


amended  only  to  make  necessaiy 
conforming  changes. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.111  is  amended  by 
redesignating  the  text  of  paragraph  (c)  as 
paragraph  (c)(1)  and  by  adding  new 
paragraph  (c)(2)  to  read  as  follows: 

§  1201 .1 1 1    Initial  decision  by  judge. 

***** 

ic)  Interim  relief .  W  *  * 
(2)  An  initial  decision  that  orders 
interim  relief  shall  include  a  section 
which  will  provide  the  appellant 
specific  notice  that  the  relief  ordered  in 
the  decision  must  be  provided  by  the 
agency  effective  as  of  the  date  of  the 
decision  if  a  party  files  a  petition  for 
review.  If  the  relief  ordered  in  the  initial 
decision  requires  the  agency  to  effect  an 
appointment,  the  notice  required  by  this 
section  will  so  state,  will  specify  the 
title  and  grade  of  the  appointment,  and 
will  specifically  advise  the  appellant  of 
his  right  to  receive  pay  and  benefits 
while  any  petition  for  review  is 
pending,  even  if  the  agency  determines 
that  the  appellant's  retimi  to  or  presence 
in  the  workplace  would  be  imduly 
disruptive. 

3.  Section  1201.115  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  1 201 .1 1 5    Contents  of  petition  for  review. 

***** 

(b)(1)  If  the  appellant  was  the 
prevailing  party  in  the  initial  decision, 
and  the  decision  granted  the  appellant 
interim  relief,  any  petition  for  review  or 
cross  petition  for  review  filed  by  the 
agency  must  be  accompanied  by  a 
certification  that  the  agency  has 
complied  with  the  interim  relief  order 
either  by  providing  the  required  interim 
relief  or  by  satisfying  the  requirements 
of  5  U.S.C.  7701(b)(2)(A)(ii)  and  (B). 

(2)  If  the  appellant  challenges  the 
agency's  certification  of  compliance 
with  the  interim  relief  order,  the  Board 
will  issue  an  order  affording  the  agency 
the  opportunity  to  submit  evidence  of 
its  compliance.  The  appellant  may 
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respond^o  the  agency's  submission  of 
evidence  within  10  days  after  the  date 
of  service  of  the  submission. 

(3)  If  an  appellant  or  an  intervenor 
files  a  petition  or  cross  petition  for 
review  of  an  initial  decision  ordering 
interim  relief  and  such  petition  includes 
a  challenge  to  the  agency's  compliance 
with  the  interim  relief  order,  upon  order 
of  the  Board  the  agency  must  submit 
evidence  that  it  has  provided  the 
interim  relief  required  or  that  it  has 
satisfied  the  requirements  of  5  U.S.C. 
7701(b)(2)(A)(ii)  and  (B). 

(4)  Failure  by  an  agency  to  provide 
the  certification  required  by  paragraph 
(b)(1)  of  this  section  with  its  petition  or 
cross  petition  for  review,  or  to  provide 
evidence  of  compliance  in  response  to 
a  Board  order  in  accordance  with 
paragraph  (b)(2)  or  (b)(3)  of  this  section, 
may  result  in  the  dismissal  of  the 
agency's  petition  or  cross  petition  for 
review. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  shall  be  construed  to  require  any 
payment  of  back  pay  for  the  period 
preceding  the  date  of  the  judge's  initial 
decision  or  attorney  fees  before  the 
decision  of  the  Board  becomes  final. 
***** 

Dated:  May  18, 1999. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  99-12976  Filed  5-21-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  318  and  319 
[Doclcet  No.  94-01 5DF] 
RIN  0583-AB82 

Use  of  Soy  Protein  Concentrate, 
Modified  Food  Starch,  and 
Carrageenan  as  Binders  in  Certain 
Meat  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  allow  the  use  of  soy  protein 
concentrate,  both  singly  and  in 
combination  with  modified  food  starch 
or  carrageenan,  as  a  binder  in  cured 
pork  products  labeled  "Ham  with 
Natural  Juices,"  "Ham  Water  Added," 
and  "Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients,"  and  to 
increase  the  permitted  use  level  of 
modified  food  starch  as  a  binder  in 


"Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients"  products. 
These  binders  will  be  used  to  reduce 
purging  of  the  pumped  brine  solution 
from  the  products.  FSIS  is  proceeding 
with  this  direct  final  rule  in  response  to 
petitions  submitted  by  Central  Soya  and 
the  National  Starch  and  Chemical 
Company  and  informal  requests  from 
several  food  manufactiu-ers. 
DATES:  This  rule  will  be  effective  July 
23, 1999,  unless  FSIS  receives  written 
adverse  comments  within  the  scope  of 
this  rulemaking  or  written  notice  of 
intent  to  submit  adverse  comments 
within  the  scope  of  this  rulemaking  on 
or  before  June  23, 1999. 
ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  to:  FSIS  Docket  Clerk, 
DOCKET  #94-015DF,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  Cotton  Annex,  room 
102,  300  12th  Street,  SW,  Washington, 
DC  20250-3700.  Any  written  conunents 
submitted  in  response  to  this  direct  final 
rule  and  reference  materials  cited  in  this 
docimient  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
bom  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Post,  Director,  Labeling  and 
Additives  Policy  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-3700;  (202)  205- 
0279. 

SUPPLEMENTARY  INFORMATION: 
Background 

Dviring  the  manufactiuing  of  cured 
pork  products  labeled  "Ham  with 
Natural  Juices,"  "Ham  Water  Added," 
and  "Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients,"  the 
products  are  pumped  or  injected  with  a 
brine  solution  in  an  amount  equal  to 
various  percentages  of  the  weight  of  the 
raw,  unprocessed  product.  These  pork 
products  are  normally  packaged  in  clear 
plastic  and  enclosed  by  a  vacuum  seal 
before  curing.  As  the  brine  purges  from 
them  during  the  curing  process,  it 
settles  in  the  package  of  the  product.  As 
a  result,  some  retailers  remove  and 
discard  these  products  well  before  their 
shelf  life  expiration  date,  creating 
economic  losses  for  both  industry  and 
consumers. 

Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  currently 
permits  die  use  of  soy  protein 
concentrate  as  a  binder  in  sausage 
products  at  up  to  3.5  percent  of 
formulations  and  in  spaghetti  with 


meatballs,  chili  con  came,  and  similar 
products  at  up  to  8  or  12  percent, 
depending  on  the  product  in  which  it  is 
used.  Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  also  permits 
the  use  of  modified  food  starch  or 
carrageenan  as  a  binder  in  cured  pork 
products,  as  provided  in  9  CFR  319.104, 
at  a  level  not  to  exceed  2  percent  and 
1.5  percent,  respectively,  of  the  product 
formulation,  to  inhibit  piuging  of  brine 
solution.  Section  319.104  provides  for 
the  use  of  certain  binders  or  extenders 
in  "Ham  with  Natiiral  Juices,"  "Ham 
Water  Added,"  and  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients"  products. 

Modified  Food  Starch 

FSIS  was  petitioned  by  the  National 
Starch  and  Chemical  Company '  to 
amend  the  Federal  meat  inspection 
regulations  to  permit  an  increase  in  the 
use  level  of  modified  food  starch  from 
2  percent  to  3.5  percent  of  product 
formulation  in  cured  pork  products 
labeled  as  "Ham  Water  Added  '  and 
"Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients"  to  reduce 
and  control  purging  of  brine  during 
product  retail  shelf  life.  The  petitioner 
contended  that  certain  ciu«d  pork 
products,  i.e.,  those  injected  with  brine 
solutions  that  remain  in  the  product, 
require  higher  levels  of  modified  food 
starch  than  the  currently  allowed  level 
of  2  percent  to  accomplish  purge 
reduction. 

According  to  research  data  submitted 
by  the  petitioner,  a  level  of  2  percent 
modified  food  starch  in  a  "Ham  Water 
Added"  product  pumped  to  contain  35 
percent  of  the  solution  is  sufficient  to 
effectively  reduce  purge.  These  data  are 
also  applicable  to  the  use  of  modified 
food  starch  in  "Ham  with  Natural 
Juices"  products.  Once  the  level  of 
modified  food  starch  is  increased  above 
2  percent,  and  the  pump  level  remains 
the  same  (35  percent),  the  modified  food 
starch  will  not  properly  hydrate  due  to 
excessive  competition  for  water. 
Therefore,  modified  food  starch  is  a  self- 
limiting  ingredient  in  products  labeled 
as  "Ham  Water  Added"  and  "Ham  with 
Natural  Juices." 

However,  when  the  overall  water 
level  is  increased  in  products  labeled 
"Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients,"  the  level 
of  modified  food  starch  must  be 
increased  because  a  level  of  2  percent 
can  only  bind  a  limited  quantity  of 
water  and  is  not  adequate  to  reduce  the 


'  A  list  of  all  data  and  information  submitted  to 
FSIS  in  support  of  this  direct  final  rule  is  attached 
at  the  end  of  this  document.  The  data  are  available 
for  review  in  the  FSIS  Docket  Qerk's  Office. 
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purge  of  the  pumped  brine  solution  in 
such  products  during  retail  shelf  life. 
The  increase  in  the  use  level  of 
modified  food  starch  in  this  product 
from  2.0  percent  to  3.5  percent  is  also 
consistent  with  the  use  of  other 
approved  binders  (e.g.,  whey  protein 
concentrate,  soy  flour,  vegetable  starch, 
wheat  gluten,  tapioca  dextrin)  in  the 
formulation  of  standardized  meat  food 
products.  Hence,  a  use  level  of  3.5 
percent  modified  food  starch  in  "Ham 
and  Water  Product— X%  of  Weight  is 
Added  Ingredient"  products  is 
appropriate. 

Food  and  Drug  Administration  (FDA) 
regiilations  list  food  starch-modified  as 
a  direct  food  additive  in  21  CFR  172.892 
for  use  in  food  when  used  in  accordance 
with  good  manufactxuing  practices.  In  a 
letter  to  FSIS  dated  January  15, 1999, 
FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  indicated  that  "FDA's 
food  additive  regulation  for  the  use  of 
various  food  starches  does  not  limit  the 
levels  of  use  in  foods."  With  two 
exceptions,  FDA  does  not  have  a 
concern  about  modified  food  starches 
listed  in  21  CFR  172.892  for  use  in  meat 
at  levels  up  to  3.5  percent.  (Food  starch 
bleached  with  calcium  hypochlorite 
may  be  used  only  as  a  component  of 
batter  in  commercially  processed  foods 
(§  172.892(b))  and  food  starch  esterified 
with  1-octenyl  succinic  anhydride 
followed  by  treatment  with  beta 
amylase  may  be  used  only  in  beverage 
and  beverage  bases  (§  172.892(d).) 

Soy  Protein  Concentrate 

Among  the  attributes  of  an  effective 
meat  binder  is  the  ability  to  provide 
good  water  absorption  (i.e.,  control 
purge);  good  physical  and  chemical 
stabiUty:  and  the  ability  to  emulsify  fat 
and  water.  2  In  order  for  a  protein  to  be 
a  good  binder,  it  must  possess  both 
hydrophobic  and  hydrophilic 
properties.  The  proteins  in  meat  are 
effective  in  binding  fat  and  water. 
Because  soy  protein  ingredients  possess 
both  hydrophobic  and  hydrophilic 
properties,  and  contain  at  least  50 
percent  protein,  they  serve  to  boost  the 
protein  content  of  meat  and  serve  as 
excellent  binders  for  meat  products.^ 
Binders  such  as  soy  proteins  serve  the 
same  functions  in  structured  (i.e.,  whole 
muscle)  products  as  they  do  as 
ingredients  of  formed  groimd  and  cubed 
meat  products,  such  as  sausages  *  (most 
binders  may  be  used  in  sausages  up  to 
a  use  level  of  3.5  percent,  §  318.7(c)(4)). 


2  Handbook  of  Food  Additives.  2nd  Edition, 
Volume  1,  page  425. 

1  The  Meat  We  Eat,  13th  Edition,  Interstate 
Publishers,  Inc.,  1994,  pages  806-809. 

*  Ibid,  pages  678-679. 


FSIS  was  petitioned  by  Central  Soya 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  soy 
protein  concentrate  at  a  level  of  up  to 
3.5  percent  in  cured  pork  products 
labeled  "Ham  Water  Added"  and  "Ham 
and  Water  Product— X%  of  Weight  is 
Added  Ingredients"  to  bind  and  reduce 
purge  of  the  pumped  brine  solution 
from  the  products.  The  technical  data 
submitted  by  the  petitioner  indicate  that 
the  addition  of  soy  protein  concentrate 
at  levels  of  up  to  2  percent  of  the 
product  formulation  aids  in  water 
retention  and  reduces  purging  of  the 
pimiped  brine  solution  from  ham  and 
water  products.  The  addition  of  up  to 
3.5  percent  soy  protein  concentrate, 
however,  further  reduces  purge.  Based 
on  the  data,  FSIS  finds  that  the  purge 
reduction  when  3.5  percent  soy  protein 
concentrate  is  used  is  greater  than  that 
observed  when  2  percent  is  used  (based 
on  statistical  analyses). 

FDA  does  not  currently  list  soy 
protein  concentrate  in  its  regulations. 
However,  FDA  does  not  object  to  the  use 
of  soy  protein  concentrate  at  levels  up 
to  3.5  percent.  In  a  letter  to  FSIS,  dated 
January  15  1999,  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition  said  that 
"while  FDA  has  not  nUed  formally  on 
the  generally  recognized  as  safe  (GRAS) 
status  of  soy  protein,  it  has  not 
challenged  determinations  that  such  use 
is  GRAS." 

Soy  Protein  Concentrate  in 
Combination  With  Modified  Food 
Starch 

FSIS  was  petitioned  by  Central  Soya 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  soy 
protein  concentrate  in  combination  with 
modified  food  starch  at  a  level  not  to 
exceed  3.5  percent  in  cured  pork 
products  labeled  "Ham  with  Natural 
Juices,"  "Ham  Water  Added,"  and 
"Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients"  to  bind 
and  reduce  the  purge  of  the  pumped 
brine  solution  from  the  products. 

The  data  submitted  by  the  petitioner 
show  that  the  lowest  level  of  use  of  a 
binder,  such  as  soy  protein  concentrate 
or  modified  food  starch,  needed  to 
achieve  the  intended  effect  of  water- 
holding  may  be  higher  or  lower  when  it 
is  used  in  combination  with  another 
binder,  as  compared  to  when  it  is  used 
singly.  The  level  of  modified  food  starch 
needed  for  water-holding  in  certain 
cured  pork  products  falls  between  2 
percent  or  3.5  percent  when  used  singly. 
When  used  in  combination  with  soy 
protein  concentrate,  however,  the  level 
of  modified  food  starch  must  be  3.0 
percent  while  the  level  of  soy  protein 
concentrate  must  be  0.5  percent  of  the 


product  formulation.  From  single  use  to 
combination  use,  the  levels  of  modified 
food  starch  do  not  remain  constant  in 
terms  of  water-holding  effectiveness  and 
purge  control. 

In  combination,  the  binders  work 
synergistically  to  attract  and  hold  water 
molecules.  This  synergistic  effect  is  a 
function  of  the  chemical  stnictiu^  of  the 
individual  binders  and  the  combined 
chemical  structure  they  form.  The 
technical  data  submitted  by  the 
petitioner  establish  that  the  combination, 
of  modified  food  starch  at  3  percent  of 
the  formulation  and  soy  protein 
concentrate  at  0.5  percent  of  the 
formulation  aids  in  water  retention  and 
effectively  reduces  purging  of  the 
pumped  brine  solution  £rom  ham  and 
water  products. 

Soy  Protein  Concentrate  in 
Combination  With  Carrageenan 

FSIS  was  also  petitioned  by  Central 
Soya  to  amend  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  soy  protein  concentrate  in 
combination  with  carrageenan  at  a  level 
not  to  exceed  1.5  percent  of  the  product 
formulation  in  cured  pork  products 
labeled  "Ham  with  Natural  Juices," 
"Ham  Water  Added,"  and  "Ham  and 
Water  Product— X%  of  Weight  is  Added 
Ingredients"  to  bind  and  reduce  purge 
of  the  pimiped  brine  solution  from  the 
products.  The  technical  data  submitted 
by  the  petitioner  demonstrate  that  the 
addition  of  carrageenan  singly  and  in 
combination  with  soy  protein 
concentrate  at  levels  not  to  exceed  1.5 
percent  of  the  formulation  effectively 
reduces  purging  of  pumped  brine  firom 
these  cured  pork  products.  Ham 
products  containing  carrageenan  singly 
and  in  combination  with  soy  protein 
concentrate  had  significantly  less  purge 
than  ham  products  without  soy  protein 
concentrate  or  carrageenan.  The  data 
clearly  demonstrate  that,  when  used  in 
combination,  soy  protein  concentrate , 
and  carrageenan  reduce  purge 
consistent  with  the  current  limitation  on 
amounts  of  carrageenan  used  singly. 
The  data  also  demonstrate  that  any 
percentages  may  be  used  in  combining 
soy  protein  concentrate  and 
carrageenan,  as  long  as  the  levels  of 
those  binders  do  not  collectively  exceed 
1.5  percent  of  the  product  formulation. 

Gelatin 

Over  the  years,  FSIS  has  received 
several  informal  requests  from  food 
manufacturers  to  allow  the  use  of 
gelatin  as  a  food  ingredient  in  certain 
emulsified  cooked  meat  products,  such 
as  fi'anks,  sausages,  and  limcheon  meat. 
According  to  these  requests,  gelatin 
would  be  used  as  a  binder,  singly  or  in 
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combination  with  other  binders  already 
allowed  in  franks,  sausages,  and 
luncheon  meat. 

FDA  evaluated  the  safety  of  gelatin 
under  a  comprehensive  safety  review  in 
an  effort  to  decide  whether  it  can  affinn 
that  the  use  of  gelatin  is  generally 
recognized  as  safe  (GRAS).  In  May  1993, 
FDA  published  a  tentative  final  rule  on 
the  GRAS  status  of  gelatin  as  a  direct 
human  food  ingredient  (58  FR  27959). 
FDA  has  not  finalized  that  tentative 
final  rule.  Therefore,  FSIS  is  not 
providing  for  the  use  of  gelatin  as  a  food 
ingredient  in  certain  emulsified  cooked 
meat  products.  If  and  when  FDA 
finalizes  its  review  of  the  safety  of  the 
use  of  gelatin,  FSIS  will  reconsider 
whether  to  permit  the  use  of  gelatin  in 
emiUsified  meat  products. 

After  reviewing  the  petitioners' 
technical  data  and  information,  FSIS  is 
amending  9  CFR  318.7(c)(4)  to  permit 
the  use  of  soy  protein  concentrate  at  a 
level  not  to  exceed  3.5  percent  of 
product  formulation;  permit  the  use  of 
soy  protein  concentrate  in  combination 
with  carrageenan  or  modified  food 
starch  at  levels  not  to  exceed  1.5  percent 
and  3.5  percent  (3  percent  modified 
food  starch,  .5  percent  soy  protein 
concentrate),  respectively;  and  increase 
the  use  level  of  modified  food  starch 
from  2  percent  to  3.5  percent  of  product 
formxilation  in  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients"  products.  FSIS  is  also 
amending  section  319.104(d)  to  permit 
the  use  of  combined  binders  in  cured 
pork  products. 

Use  of  soy  protein  concentrate, 
modified  food  starch,  and  carrageenan 
will  not  affect  the  protein  fat-fi»e 
determinations  for  the  products  to 
which  they  are  added.  All  added 
proteins,  such  as  those  contributed  by 
soy  protein  concentrate,  modified  food 
starch,  and  carrageenan,  are  subtracted 
from  the  total  protein  of  the  finished 
product  before  calculating  the  protein 
fat-free  value  of  the  product. 

Pursuant  to  9  CFR  318.7(a)(2)(iii),  the 
Administrator,  FSIS,  has  determined 
based  upon  the  above  data  that  the  use 
of  these  binders  will  not  render  the 
products  in  which  they  are  used 
adulterated  or  misbranded  or  otherwise 
not  in  compliance  with  the 
requirements  of  the  Federal  Meat 
Inspection  Act,  and  that  their  use  in 
these  products  at  these  levels  is 
functional  and  suitable  for  the  product 
and  will  be  at  the  lowest  level  necessary 
to  accomplish  the  stated  technical 
effect. 

Manufacturers  opting  to  use  soy 
protein  concentrate  singly  or  in 
combination  with  either  modified  food 
starch  or  carrageenan  will  be  required  to 


list  the  binders  in  the  products' 
ingredients  statements  by  common  or 
usual  names  in  order  of  decreasing 
predominance  by  weight  (9  CFR 
317.2(f)(1)).  This  requirement  will 
necessitate  modification  of  labels, 
which  can  be  done  generically  and 
printing  of  new  labels.  However,  for 
manufacturers  opting  to  increase  their 
use  of  modified  food  starch  fit)m  2  to  3.5 
percent,  new  labels  will  not  be  required 
for  ciu«d  pork  products  labeled  "Ham 
and  Water  Product— X%  of  Weight  is 
Added  Ingredients"  that  presently 
contain  modified  food  starch,  provided 
that  the  increase  in  the  use  level  of  the 
modified  food  starch  does  not  change 
the  order  of  predominance  in  the 
ingredients  statement  of  product  labels. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  This  direct  final 
rule:  (1)  preempts  all  state  and  local 
laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  direct  final  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by 
0MB. 


Effect  on  Small  Entities 

The  Administrator,  FSIS,  has  made  a 
determination  that  this  direct  final  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  This 
direct  final  rule  will  permit  the  use  of 
soy  protein  concentrate  singly  and  in 
combination  with  either  modified  food 
starch  or  carrageenan  as  a  binder  or 
binders  in  cured  pork  products  labeled 
"Ham  with  Natural  Juices,"  "Ham  Water 
Added."  and  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients,"  and  allow  an  increase  in 
the  use  level  of  modified  food  starch 
from  2  percent  to  3.5  percent  to  control 
purging  of  the  pumped  brine  solution 
from  "Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients"  products 
during  shelf  life. 

This  direct  final  rule  will  impose  no 
new  requirements  on  small  entities.  Use 
of  soy  protein  concentrate,  carrageenan, 
and  modified  food  starch  as  binders  in 
certain  meat  products  is  voluntary. 
However,  manufacturers  opting  to  use 
these  binders  will  be  required  to  revise 
their  product  labels  to  show  their 


presence  in  the  ingredients  statement 
These  manufacturers  may  also  be 
required  to  submit  the  labels  to  FSIS  for 
approval,  unless  they  meet  the 
conditions  of  generic  labeling  approval 
(9  CFR  317.5  and  381.133).  However, 
labels  will  not  have  to  be  revised  for 
increasing  the  use  level  of  modified 
food  stardi  in  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients"  products  that  presentiy 
contain  modified  food  starch,  provided 
the  increase  does  not  change  the  order  " 
of  predominance  in  the  ingredient 
statement. 

CurrenUy,  there  are  approximately 
1,079  establishments  producing  "Ham 
with  Natural  Juices,"  "Ham  Water 
Added,"  and  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients."  All  small  entities 
producing  these  products  and  certain 
products  classified  as  emulsified  meat 
that  choose  to  use  soy  protein 
concentrate,  carrageenan,  or  modified 
food  starch  in  the  manner  and  at  the 
levels  estabUshed  by  this  direct  final 
rule  will  be  affected  by  it.  Decisions  by 
individual  manufacturers  concerning 
whether  to  use  these  binders  in  the 
proposed  manner  would  be  based  on 
their  conclusions  that  the  benefits 
outweigh  the  implementation  costs. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  direct  final  rule 
requires  manufactiu«rs  opting  to  use  soy 
protein  concentrate,  singly  or  in 
combination  with  either  modified  food 
starch  or  carrageenan,  as  binders  and 
extenders  in  certain  meat  products  to 
revise  their  product  labels  and  submit 
them  to  FSIS  for  approval.  However, 
labels  will  not  have  to  be  revised  for 
increasing  the  use  level  of  modified 
food  starch  in  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients"  products  that  presentiy 
contain  modified  food  starch,  provided 
the  increase  in  the  use  level  does  not 
change  the  order  of  predominance  of  the 
inoedients. 

Estimate  of  Burden:  Establishments 
must  develop  product  labels  in 
accordance  with  the  regulations.  To 
receive  approval  of  the  labels, 
establishments  must  complete  FSIS 
Form  7234—1.  FSIS  program  employees 
review  FSIS  Form  7234-1  to  ensure  that 
the  information  on  the  labels  complies 
with  the  regulations.  FSIS  estimates  that 
it  will  take  60  minutes  to  design  and 
develop  modified  product  labels  in 
accordance  with  this  direct  final  rule 
and,  in  instances  where  labels  cannot  be 
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generically  approved  by  establishments, 
15  minutes  to  prepare  FSIS  Form  7234- 
1  and  submit  it,  along  with  the  sketch 
label,  to  FSIS. 

Respondents:  Meat  establishments. 

Estimated  number  of  Respondents: 
1,079. 

.  Estimated  number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
establishment  would  modify  about  2 
product  labels. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,698  hours. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Puricelli, 
Paperwork  Specialist,  see  address 
above,  and  Desk  Officer  for  Agricultiue, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

List  of  Subjects 

9CFRPart318        _  ,/- 
Food  Additives,  Meat  Inspection. 

9CFRPart319 

Food  Labeling,  Meat  Inspection. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  parts  318  and  319  are 
amended  as  follows: 


PART  318-ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695,  7  CFR  2.18,  2.53. 

2.  In  section  318.7(c)(4),  under  the 
Class  of  substance  "Binders  and 
extenders,"  after  the  entry  for  "xanthan 
gum,"  the  substances  "carrageenan"  and 
"food  starch  modified"  are  revised,  and 
immediately  after  the  substance  "food 
starch  modified"  add  a  new  entry  for 
the  substance  "soy  protein  concentrate" 
to  read  as  follows: 


§  31 8.7    Approval  of  substances  for 
ttie  preparation  of  products. 

***** 

(c)*  •  * 


in 


(4) 


*   *   * 


Class  of 
substance 


Substance 


Purpose 


Products 


Amount 


Binders  and         Carageenan  ..    To  prevent  purging  of  brine 
extenders.  solution. 


Cured  port<  products  as  pro- 
vided in  9  CFR  319.104(d). 


Food  starch         do 

modified. 


Soy  protein 
concentrate. 


To  prevent  purging  of  brine 
solution. 


Not  to  exceed  1 .5  percent  of  product  formu- 
lation; permitted  in  combination  only  with 
soy  protein  concentrate,  comtnnation  not 
to  exceed  1 .5  percent  of  product  fomiula- 
tion;  in  accordance  with  21  CFR  172.620, 
172.623  and  172.626. 
do Not  to  exceed  2  percent  of  product  formula- 
tion in  "Ham  Water  Added"  and  "Ham  with 
Natural  Juices"  products;  not  to  exceed 
3.5  percent  of  product  formulation  in  "Ham 
and  Water  Product— X%  of  Weight  is 
Added  Ingredients"  products;  permitted  in 
combination  only  with  soy  protein  con- 
centrate, with  combination  of  modified  food 
starch  at  3  percent  of  product  fonnulation 
and  soy  protein  concentrate  at  0.5  percent 
of  product  formulation;  in  accordance  with 
21  CFR  172.892. 
Not  to  exceed  3.5  percent  of  product  formu- 
lation; pemiitted  in  combination  only  with 
modified  food  starch,  with  combination  of 
modified  food  starch  at  3  peJx:ent  of  prod- 
uct formulation  and  soy  protein  con- 
centrate at  0.5  percent  of  product  formula- 
tion; permitted  in  combination  only  with 
carrageenan,  combirtation  not  to  exceed 
1 .5  percent  of  product  fonnulation. 


Cured  pork  products  as  pro- 
vided in  9  CFR  319.104(d) 


PART  319— DERNmONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

_3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.601-695,  7  CFR  2.18.  2.53. 

4.  The  second  sentence  of 
§  319.104(d)  is  revised  to  read  as 
fbllowK 


§  31 9.1 04    Cured  pork  products. 

***** 

(d)  *  *  *  Unless  explicitly  provided 
for  in  §  318.7(c)(4),  these  binders  are  not 
permitted  to  be  used  in  combination 
with  another  such  binder  approved  for 
use  in  cined  pork  products.  *  *  * 


Done  at  Washington,  DC,  on:  May  14, 1999. 
Thomas ).  Billy, 
Administrutor. 

Attachment  1 
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BILUNO  CODE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Doctet  No.  98-NM-383-AD;  Amendment 
39-11175;  AO9»-11-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACIxm:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737 
series  airplanes,  that  requires  repetitive 
displacement  tests  of  the  secondary 
slide  in  the  dual  concentric  servo  valve 
of  the  power  control  unit  (PCU)  for  the 


rudder,  and  replabement  of  the  valve 
assembly  with  amodified  valve 
assembly^if-necessary.  This  amendment 
is  prom^ed  by  reports  of  cracking 
foimd  in  PCU  secondary  servo  valve 
sUdes.  iThe  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
secondi^  slide  and  consequent  rudder 
hardover  and  reduced  controllability  of 
the  airplane. 

DATES:  Effective  Jime  28, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  hy  the  Director 
of  the  Federal  Register  as  of  June  28, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.  O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  R.C. 

Jones,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737  series  airplanes  was  published  in 
the  Federal  Register  On  January  13, 
1999  (64  FR  2161).  That  action  proposed 
to  require  repetitive  displacement  tests 
of  the  secondary  slide  in  the  dual 
concentric  ser^o  valve  of  the  power 
control  unit  (PCU)  for  the  rudder,  and 
replacement  of  the  valve  assembly  with 
a  modified  valve  assembly,  if  necessary. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Opportunity  To  Comment 

Interested  persons  have  been  afforded 
an  opportvmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Several  commenters  express  support 
for  the  proposed  rule. 


1.  Requests  To  Extend  the  Initial 
Compliance  Time 

Several  commenters  request  that  the 
initial  compliance  time  be  extended  for 
the  displacement  test.  While  the 
proposed  rule  specifies  an  initial 
compliance  time  of  4  months  for  certain 
airplanes,  the  commenters  suggest 
extensions  of  the  initial  compliance 
time  ranging  from  an  initial  compliance 
time  of  8  months  to  an  initial 
compliance  time  of  2  years.  The 
following  identifies  justifications 
provided  by  the  commenters  for 
increasing  the  compliance  time: 

•  Some  of  the  commenters  state  that 
testing  and  analysis  to  date  indicate  that 
the  servo  valve  of  the  PCU  can  sustain 
the  highest  loads  expected  to  occur  in 
the  normal  service  life  of  the  Model  737 
fleet  of  airplanes.  The  testing  and 
analysis  also  indicate  that  a  single  valve 
leg  crack  still  permits  the  PCU  to 
function  normally  for  periods  of  time 
much  greater  than  the  proposed  4- 
month  compliance  time. 

•  Other  commenters  assert  that  an 
inadequate  number  of  qualified  repair 
facilities  exist,  and  that  the  number  of 
PCU's  in  the  fleet  are  inadequate  to 
permit  compUance  vdth  the  proposed 
AD.  To  meet  the  compliance  time  for 
the  3,000  and  more  PCU's  that  would 
require  testing  would  likely  groimd  a 
significant  niunber  of  airplanes. 

•  Two  commenters  state  that  the 
financial  implications  of  meeting  the 
proposed  compliance  time  could  result 
in  bankruptcy  of  one  or  more  small 
airlines. 

•  One  commenter  states  that  the 
shipping  time  alone,  without 
consideration  of  any  other  factors, 
would  prevent  operators  frt)m 
completing  the  displacement  tests 
within  the  compliance  time  specified  in 
the  proposal. 

•  Several  commenters  state  that  all 
spares  facilities  are  at  maximum  use  and 
spare  PCU's  are  all  being  used  in  order 
to  comply  with  the  requirements  of  AD 
97-14-04,  amendment  39-10061  (62  FR 
35068,  June  30,  1997). 

•  Another  commenter  states  that  the 
tiunarouind  time  for  replacing  units  not 
modified  in  accordance  with  AD  97-14- 
04  is  approximately  30  to  45  days.  Such 
turnaround  time  for  those  units  would 
prevent  some  operators  frt>m  complying 
within  the  proposed  compliance  time, 

•  One  other  commenter  expresses  a 
serious  concern  that  accomplishment  of 
all  the  testing  done  in  the  limited  time 
proposed  (4  months)  could  resiilt  in  the 
introduction  of  various  maintenance 
errors  that  would  possibly  introduce  a 
new  imsafe  condition. 

The  FAA  concuirs  that  the  initial 
comphance  time  for  accomplishment  of 
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the  displacement  test  can  be  extended. 
Fxirther,  the  FAA  has  reviewed  certain 
testing  that  indicates  that  valve  sUdes 
with  cracks  can  meet  the  control  valve 
limit  and  ultimate  load  requirements  as 
well  as  survive  nimierous  life  cycles. 
Additionally,  the  FAA  has  reviewed  the 
results  of  analyses  that  indicate  valves 
with  single  cracks  can  withstand  an 
interval  greater  than  the  proposed  4- 
month  interval.  While  the  testing  and 
analyses  results  are  not  definitive  proof 
that  a  second  crack  will  not  develop,  the 
results  are  evidence  that  valves  with 
single  cracks  are  safe  in-service  for  a 
limited  interval.  The  FAA  also 
acknowledges  that  the  number  of  PCU's 
in  the  fleet  and  the  number  of  qualified 
repair  facilities  may  not  be  adequate  to 
permit  compliance  for  the  fleet  within  4 
months,  hi  light  of  this  information,  the 
FAA  has  determined  that  the 
compliance  time  of  paragraphs  (a)(1), 
{a)(2),*and  (a)(3)  of  this  AD  can  be 
extended  to  16  months.  The  final  rule 
reflects  this  change. 

2.  Requests  To  Extend  the  Repetitive 
Displacement  Testing  Intervals 

One  commenter  requests  that  the 
repetitive  testing  intervals  be  extended 
from  12.000  to  12,800  fbght  hours  to 
coincide  with  a  major  check  in  the 
Boeing  Maintenance  Plaiming 
Document.  Another  commenter,  the 
airplane  manufacturer,  requests  that  the 
interval  be  extended  from  12,000  to 
24,000  flight  hours.  Both  commenters 
state  that  the  displacement  testing 
interval  should  coincide  with  scheduled 
heavy  maintenance  to  preclude  an 
imdue  burden  on  operators  and  to 
reduce  any  potential  maintenance 
errors. 

The  FAA  concurs  that  the  repetitive 
testing  interval  may  be  extended  from 
12.000  to  24,000  flight  hours.  The  FAA 
finds  that,  based  on  results  of  testing 
and  analysis  (referred  to  in  comment  1. 
of  this  AD),  extending  the  testing 
interval  will  not  adversely  affect  the 
safety  of  the  fleet.  Additionally,  the 
FAA  concurs  that,  in  this  case,  less 
chance  of  maintenance  errors  will  occiu- 
if  the  testing  is  accomplished  during 
scheduled  heavy  maintenance. 
Paragraph  (b)  of  this  AD  has  been 
revised  to  specify  an  interval  of  24,000 
flight  hours  for  the  repetitive 
displacement  testing. 

3.  Requests  To  Withdmw  the  Proposed 
Rule 

One  commenter,  the  airplane 
manufecturer.  states  that  there  is  no 
technical  data  to  support  the  position 
that  "an  unsafe  condition  is  likely  to 
exist  or  develop"  as  stated  in  the 
proposed  rule.  The  commenter  states 


that,  on  the  other  hand,  the  FAA's 
concern  of  a  possible  condition 
developing  into  a  "thru-crack" 
condition  on  both  the  1st  leg  and  the 
2nd  leg  of  the  secondary  slide  clevis  is 
based  on  a  hypothetical  and 
unsubstantiated  extrapolation  of 
failures.  Further,  the  commenter  states 
that,  although  it  agrees  that  "thru- 
cracking"  of  both  the  1st  leg  and  2nd  leg 
of  the  secondary  slide  clevis  would  be 
an  imsafe  condition,  the  commenter 
strongly  disagrees  that  such  a  condition 
exists  in  service  or  that  it  is  likely  to 
develop  while  the  slide  is  installed  in  a 
rudder  PCU.  The  commenter  also  asserts 
that,  based  on  the  results  of  testing  and 
analyses  by  both  the  airplane 
manufacturer  and  the  PCU 
manufacturer,  the  secondary  slide  is  not 
susceptible  to  cracking  after  installation 
in  the  PCU.  The  commenter  concludes 
that  the  only  plausible  cause  of  cracking 
of  the  secondary  slides  is  slide 
mishandling  or  in-process  damage. 

Another  commenter  states  that  testing 
and  analyses  performed  by  both  the 
airplane  manufacturer  and  PCU 
manufactiu"er  indicate  that  sufficient 
redundancy  is  provided  in  the  rudder 
system  to  operate  almost  18  lifetimes 
with  one  broken  leg  of  the  secondary 
slide.  Additionally,  the  commenter 
asserts  that,  even  in  a  worst-case 
scenario  of  both  legs  of  the  secondary 
slide  having  a  thru-fracture,  and  a  piece 
of  material  causing  both  primary  and 
secondary  slides  to  jam  that  results  in 
full  rudder  deflection,  sufficient 
controllability  of  the  airplane  would  be 
ensured  by  the  rudder  pressure  limiting 
device  required  by  AD  97-14-03. 

The  FAA  infers  that  the  commenters 
are  requesting  that  the  proposed  rule  be 
withdrawrn.  The  FAA  does  not  concur. 
The  root  cause  of  the  cracked  servo 
control  valves  of  the  PCU  has  not  been 
determined.  The  only  way  these  cracks 
have  been  duplicated  so  far  is  by 
dropping  or  hammering  the  secondary 
valve  slide.  The  FAA  considers  it 
unlikely  that  all  of  the  12  control  valves 
had  been  dropped  or  hammered,  which 
suggests  that  there  may  be  additional 
factors  that  make  the  secondary  valve 
slide  susceptible  to  cracking.  This  may 
indicate  that  lower  load  phenomena 
(and  possibly  normal  handling)  may  be 
responsible  for  the  cracking.  The  lack  of 
complete  information  makes  it  essential 
that  the  valve  slides  be  removed  from 
the  fleet.  Additionally,  a  single  crack  in 
the  secondary  control  valve  slide  clevis 
reduces  the  load  bearing  redundancy  of 
the  valve  to  a  single  load  path.  Loss  of 
the  remaining  load  path  could  result  in 
ULncommanded  rudder  motion  to  a 
hardover  position. 


The  bases  of  the  design  of  the  control 
system  on  Boeing  Model  737  series 
airplanes  is  that  no  single  failure  shall 
result  in  an  unsafe  condition,  and  that 
either  loss  of  a  single  redimdant 
mechanism  will  be  detectable  or  the 
remaining  redundant  mechanism  will 
survive  for  the  life  of  the  airplane.  It  is 
generally  accepted  by  the  affected 
operators  and  the  FAA  that  some  valves, 
possibly  up  to  50  valves,  in  the  fleet  are 
cracked.  Some  airplanes  may  be 
reduced  to  single-thread  systems. 
Additionally,  Uie  rudder  pressure- 
limiting  device  does  not  reduce  pressure 
on  the  Model  737  "classic"  airplanes  at 
altitudes  below  1,000  feet  on  takeoff  or 
below  750  feet  during  landing.  During 
those  particular  conditions, 
imcommanded  rudder  motion  to  a 
hardover  condition  may  be  catastrophic. 
In  light  of  these  findings,  the  FAA  has 
determined  that  the  requirements  of  this 
AD  are  appropriate  and  necessary. 

4.  Request  To  Eliminate  Paragraph 
(a)(2)  of  the  Proposed  Rule 

Another  commenter  states  that 
requiring  performance  of  the 
displacement  test  [as  specified  in 
paragraph  (a)(2)  of  the  proposal]  prior  to 
installation  of  the  PCU  required  by  AD 
97-14-04  will  have  a  negative  effect  in 
the  ability  of  operators  to  accomplish 
compliance  with  that  AD.  The 
commenter  points  out  that  the  resources 
and  imits  from  the  spares  pool  will  be 
consumed  in  the  effort  to  comply  with 
the  proposed  rule.  In  addition,  the 
commenter  states  that  the  wording  of 
the  proposal  could  be  interpreted  to 
mean  that  those  PCU's  installed  prior  to 
the  effective  date  need  to  be  removed 
and  re-tested,  even  though  they  could 
have  already  been  tested.  The  FAA 
infers  that  the  commenter  is  requesting 
that  paragraphs  (a)(2)  and  (c)  of  the 
proposal  be  removed. 

Tne  FAA  concurs  that  paragraph 
(a)(2)  of  the  proposal  should  be  deleted. 
The  FAA  considers  that  it  would  be 
more  efficient  for  an  operator  to  install 
a  PCU  that  is  in  compUance  with  AD 
97-14-04  and  this  final  rule,  but 
acknowledges  that  it  could  prohibit  an 
operator  from  installing  a  serviceable 
unit  that  complies  with  AD  97-14-04 
simply  because  the  displacement  test 
required  by  this  final  rule  had  not  been 
accomplished.  Therefore,  the  FAA  has 
deleted  paragraph  (a)(2)  of  this  AD  and 
revised  paragraph  (a)(1)  to  remove  the 
phrase  "prior  to  the  effective  date  of  this 
AD."  Paragraph  (a)(1)  of  this  AD  now 
applies  to  all  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes  . 
regardless  of  whether  AD  97-14-04  is 
incorporated  before  or  after  the  effective 
date  of  this  AD.  Additionally,  the  FAA 
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has  renumbered  the  sub-paragraphs  of 
paragraph  (a)  of  this  AD  to  reflect  the 
deletion  of  paragraph  (a)(2)  of  this  AD. 
The  FAA  also  has  revised  paragraph  (c) 
of  this  AD  to  specify  that  only  PCU's 
that  have  completed  a  successful 
displacement  test,  as  signified  by  the 
letter  "C"  after  the  serial  nimiber,  may 
be  installed  as  of  16  months  after  the 
effective  date  of  this  AD.  See  Item  5.  of 
this  AD  for  further  discussion  of  the 
revision  of  paragraph  (c)  of  this  AD. 

5.  Request  To  Revise  Pamgraph  (c)  of 
the  Proposed  Rule 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  wording 
of  paragraph  (c)  of  the  proposal  be 
revised.  The  commenter  states  that  the 
current  wording  stating  that  no  person 
shall  install  a  main  rudder  PCU  on  any 
airplane  unless  that  PCU's  nameplate 
has  been  vibro-engraved  with  the  letter 
"C"  following  the  serial  number  of  the 
PCU  should  be  revised  to  specify  "with 
the  letter  C  or  greater."  The  commenter 
states  that  by  adding  the  words  "or 
greater,"  it  allows  for  the  possibility  of 
future  revisions  to  the  PCU. 
Additionally,  the  commenter  points  out 
that  if  "or  greater"  is  not  added,  it 
would  mean  that  installing  a  newer 
version  PCU  would  not  comply  with  the 
requirements  of  the  proposal. 

The  FAA  concurs  for  the  reasons 
submitted  by  the  commenter  and  has 
revised  paragraph  (c)  of  the  final  nde 
accordingly.  In  addition,  the  FAA  has 
extended  the  compliance  time 
requirement  for  this  paragraph  to  "as  of 
16  months  after  the  effective  date  of  this 
AD."  The  FAA  haS  determined  that,  in 
light  of  the  data  supporting  the  increase 
of  the  initial  and  repetitive  compliance 
times  required  for  the  displacement 
testing  and  the  fact  that  there  could  be 
a  shortage  of  available  spares,  extending 
the  compliance  time  of  paragraph  (c)  to 
correspond  with  the  initial  compliance 
time  for  the  displacement  testing  is 
appropriate. 

6.  Requests  To  Revise  the  Reporting 
Requirements 

Two  commenters  request  that  the 
reporting  requirements  of  paragraph  (d) 
of  the  proposed  AD  be  revised.  One  of . 
these  commenters  requests  that  the 
reporting  requirement  for  the  initial 
displacement  testing  should  be  revised 
to  10  days  for  those  failed  control  valves 
that  fail  the  initial  displacement  test  and 
30  days  for  those  control  valves  that 
pass  the  initial  displacement  testing.  No 
justification  for  that  request  was 
provided.  The  other  conunenter  requests 
deletion  of  the  requirement  to  report 
results  for  control  valves  that  pass  the 
repetitive  displacement  tests.  The 


commenter  states  that  IJthiting  the 
reporting  data  to  those  control  valves 
that  fail  any  repetitive  displacement 
testing  will  provide  all  the  necessary 
data  for  analysis.  The  commenter  points 
out  that  eliminating  the  requirement  to 
report  control  valves  that  pass  the 
displacement  testing  of  the  repetitive 
inspections  would  reduce  the  burden  to 
operators,  as  well  as  to  the  FAA. 

The  FAA  conciu-s  that  reporting  oidy 
PCU's  that  fail  repetitive  displacement 
testing  will  provide  adequate 
information  to  determine  the  secondary 
valve  slide  condition  after  extended  in- 
service  time.  The  FAA  considers  that,  in 
the  interest  of  relieving  some  burden  on 
the  operators,  the  reporting  times  for  all 
displacement  testing  may  be  extended 
from  10  days  to  30  days.  The  FAA  finds 
that  extending  the  reporting  time  will 
not  adversely  affect  safety.  The  FAA  has 
revised  paragraph  (d)  of  this  AD  to 
reflect  these  changes. 

7»  Request  To  Revise  Corrective  Action 

One  commenter  requests  that 
paragraph  (b)(2)  of  the  proposed  rule, 
which  requires  accomplishment  of 
corrective  action  in  accordance  with  a 
method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  be 
revised.  The  commenter  states  that  the 
only  corrective  action  available  to 
operators  is  to  replace  the  dual  servo 
valve  with  a  valve  that  passes  the 
displacement  test.  Therefore,  the 
commenter  asserts  that  it  is  imnecessary 
to  require  approval  of  corrective  actions 
from  the  FAA. 

The  FAA  concurs  for  the  reason  given 
by  the  commenter.  Paragraph  (b)(2)  of 
the  final  rule  has  been  revised  to  specify 
that  the  corrective  action  (replacement 
of  the  dual  servo  valve  with  a  valve  that 
passes  the  displacement  test)  shall  be 
accomplished  in  accordance  with  the 
applicable  alert  service  bulletin. 

8.  Request  To  Add  Precautionary 
Language 

Two  commenters  request  that  the 
FAA  add  wording  to  the  proposed  rule 
to  specify  that  only  properly  trained 
maintenance  personnel  and  appropriate 
repair  facilities  are  used  to  accomplish 
the  displacement  testing  and 
replacement  of  the  valve  assemblies 
specified  in  the  proposal.  The 
commenters  state  that,  in  the  past,  it 
appears  that  some  repair  stations  did 
not  have  proper  facilities  or  properly 
trained  personnel,  and  maintenance 
errors  were  made.  The  commenters 
assert  that  the  disassembly  and  testing 
are  complex  and  require  special 
maintenance  knowledge  and  special 
equipment.  The  commenters  request 
that  precautionary  language  specifying 


that  only  appropriately  trained 

personnel  and  appropriate  maintenance 
facilities  may  be  used  to  accomplish  the 
requirements  of  this  AD  be  added  to  the 
proposal  to  preclude  the  risk  of 
maintenance  errors. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  include  the 
requested  precautionary  language  in  the 
final  rule.  The  FAA  acknowledges  that 
displacement  testing  and  replacement  of 
the  valve  assemblies  specified  in  this 
final  rule  may  be  complex  and  may 
require  special  maintenance  knowledge 
and  special  equipment.  However, 
existing  maintenance  regulations  and 
guidance  should  ensure  that  appropriate 
personnel  perform  maintenance  and 
that  appropriate  equipment  and  repafr 
fecilities  are  used. 

9.  Request  To  Clarify  Compliance  With 
Testing  Requirements 

One  commenter  requests  that  the 
proposal  be  revised  to  clarify  that  vibro- 
engraving  the  letter  "C"  on  the  serial 
number  constitutes  compliance  that  the 
unit  has  met  the  requirements  of  the  AD 
and  that  no  further  testing  is  required. 
The  commenter  states  that  the 
clarification  is  necessary  because  the 
proposal  appUes  to  airplanes  by  line 
number  and  does  not  account  for  the 
possibility  that  a  tested  PCU  may  be 
installed  on  an  affected  airplane. 

The  FAA  acknowledges  that  some 
clarification  is  necessary.  First,  this  AD 
applies  to  all  Boeing  Model  737  series 
airplanes  as  stated  in  the  applicability  of 
this  AD,  not  just  to  airplanes  that  are 
specified  by  certain  line  numbers. 
Second,  the  application  of  the  letter  "C" 
(or  greater  letters,  see  Item  5.)  to  the' 
serial  niimber  of  the  PCU  does  not  mean 
that  the  PCU  is  in  compliance  with  the 
full  requirements  of  this  AD.  Such 
application  of  the  letter  "C"  or  greater 
letters  constitutes  only  compliance  with 
the  requirements  of  the  initial 
displacement  test.  Third,  the 
application  of  the  letter  "C"  or  greater 
letters  does  not  mean  that  no  further 
testing  is  required.  The  specific  reasons 
for  the  repetitive  testing  requirements  of 
this  AD  and  the  consideration  of  these 
requirements  as  interim  action  is 
discussed  elsewhere  in  Item  12.  of  this 
AD.  The  FAA,  however,  concurs  that 
clarification  may  be  necessary  in 
paragraph  (c)  of  this  AD  to  ensiue  that 
accomplishment  of  the  application  of 
the  letter  "C"  or  greater  letters  does 
constitute  compliance  with  the 
requirement  to  accompfish  the  initial 
displacement  test.  Paragraph  (c)  of  this 
AD  has  been  revised  to  clarify  this 
point. 
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10.  Request  To  Add  New  Service 
Information 

One  commenter,  the  airplane 
manufacturer,  requests  that  both 
Revisions  1  of  Boeing  Alert  Service 
Bulletins  737-27A1221  and  737- 
27A1222,  both  dated  January  28. 1999, 
be  added  to  the  proposed  rule  as 
appropriate  sources  of  service 
information.  The  commenter  states  that 
minor  changes  were  made  in  the  new 
alert  service  buUetins. 

The  FAA  has  reviewed  and  approved 
both  Revisions  1  of  the  alert  service 
bulletins.  The  FAA  has  determined  that 
the  revised  alert  service  bulletins 
contain  not  only  minor  changes,  but 
changes  that  contain  descriptive 
material  that  is  clarifying  in  nature. 
Since  those  revisions  to  not  add  any 
burden  to  operators,  the  FAA  has 
revised  paragraphs  (a)  and  (b)  of  the 
final  rule  to  reflect  both  Revisions  1  of 
the  service  bulletins  as  the  applicable 
sources  of  service  information  for  this 
AD.  The  FAA  also  has  revised  the  final 
rule  by  adding  a  new  NOTE  2  that 
specifies  that  accomplishment  of  the 
initial  displacement  testing  in 
accordance  with  earlier  editions  of  the 
service  bulletins  is  acceptable  for  the 
initial  displacement  testing  required  by 
this  AD. 

1 1 .  Requests  To  Revise  Cost  Impact 

Several  commenters  request  that  the 
cost  impact  information  provide  more 
realistic  estimates  of  the  costs  for 
affected  airplanes.  These  commenters 
request  that  the  proposal  include 
estimates  of  cost  for  such  items  as: 
scheduling  and  administrating; 
removing  and  replacing  of  the  PCU, 
shipping  of  the  PCU's;  performing  the 
displacement  testii]|;  and  the  full 
Acceptance  Test  Procedure  (ATP)  if 
completed  by  a  third  party;  and  the 
estimated  costs  of  periforming  the 
displacement  testing  repetitively. 

The  FAA  does  not  concur  that  the 
cost  impact  information  should  be 
revised.  The  cost  estimates  provided  in 
this  AD  represent  the  time  necessary  to 
perform  only  the  actions  actually 
required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative'actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 


The  replacement  of  the  valve 
assembly  that  the  commenters  refer  to 
are  actions  that  must  be  accomplished 
in  the  event  that  the  results  of  die 
displacement  testing  are  outside  the 
limits  specified  in  the  service  bulletin. 
Typically,  the  economic  analysis  of  an 
AD  is  limited  to  the  cost  of  actions 
actually  required  by  the  rule.  It  does  not 
consider  the  costs  of  "on  condition" 
actions  (that  is,  actions  taken  to  correct 
an  imsafe  condition  if  foimd),  since 
those  actions  would  be  required  to  be 
accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations. 

12.  Request  To  Delete  the  "Interim 
Action"  Section 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  "Interim 
Action"  section  of  the  proposal  be 
deleted.  The  commenter  states  that  there 
is  no  data  to  indicate  that  there 
continues  to  be  any  diminished  level  of 
safety  once  the  rudder  PCU  has 
successfully  completed  a  displacement 
test.  The  commenter  concludes  that 
there  is  no  known  safety  concern  that 
will  require  a  "final  action."  The 
commenter  also  requests  that  reference 
in  the  preamble  of  the  proposal  to  a 
final  action  not  being  identified  yet  be 
deleted.  The  commenter  asserts  that 
satisfactory  results  of  displacement 
testing  is  adequate  proof  that  cracking 
does  not  exist  in  the  PCU. 

The  FAA  does  not  concur;  a  final 
solution  to  terminate  the  required 
repetitive  displacement  tests  may  be 
necessary.  As  stated  previously,  12 
cracked  control  valves  have  been 
reported  to  date.  However,  the  root 
cause  for  the  cracking  has  not  been 
positively  determined.  The  only  way 
these  cracks  have  been  duplicated  so  far 
is  by  dropping  or  hammering  the 
secondary  vedve  slide.  The  FAA 
considers  it  vmlikely  that  all  12  control 
valves  had  been  dropped  or  hammered. 
The  FAA  considers  it  more  likely  that 
lower  load  phenomena  (and  possibly 
normal  handling)  may  be  responsible  for 
the  cracking,  which  indicates  that  there 
may  be  additional  factors  that  make  the 
secondary  valve  slide  susceptible  to 
cracking.  The  lack  of  a  root  cause, 
varying  sensitivity  of  different  control 
valves  to  cracking,  and  tmcertainties 
associated  with  damage  tolerance 
analyses  on  the  valve  material  indicates 
to  the  FAA  that  valve  design  may  not  be 
adequate  and  that  cracking  may  occur  in 
the  future.  The  FAA  does  not  consider 
that  the  results  of  a  single  displacement 


test  is  proof  that  cracking  will  not 
eventually  occur  in  the  PCU  valve. 

For  the  reasons  stated  above,  the  FAA 
does  not  concur  that  it  is  unnecessary  to 
specify  that  the  FAA  may  consider 
further  rulemaking.  No  change  to  the 
final  rule  in  this  regard  is  necessary. 

13.  Requests  To  Allow  Dye  Penetrant 
Inspections 

Several  commenters  request  that  dye 
penetrant  inspections  be  required 
instead  of  displacement  testing.  One 
commenter  asserts  that,  if  a  cracked 
valve  has  been  dye  penetrant  inspected 
and  found  to  be  bee  of  cracking,  no 
further  displacement  testing  should  be 
required.  This  same  conunenter  states 
that,  since  there  are  no  delayed  cracking 
mechanisms  involved,  a  previous  dye 
penetrant  inspection  to  detect  any 
cracking  is  sufficient.  Another 
commenter  states  that  dye  penetrant 
inspection  actually  detects  cracking 
better  than  the  displacement  test.  That 
commenter  states  that  the  dye  penetrant 
inspection  is  better  because  it  can  detect 
all  cracking  and  that  accomplishment  of 
a  displacement  test  could  leave  a  valve 
installed  that  contains  small  cracks.  The 
commenter  further  asserts  that 
completion  of  a  dye  penetrant 
inspection  should  suffice  as  a 
terminating  action  for  the  proposed 
actions. 

The  FAA  does  not  concur  that  dye 
penetrant  inspection  should  be  required 
in  lieu  of  displacement  testing.  The 
FAA  considers  that  dye  penetrant 
inspection  techniques  have  varied  levels 
of  crack  detection  capability.  Some  dye 
penetrant  inspection  techniques  may 
not  have  the  capability  to  detect  some 
cracking  that  can  propagate  to  failure  of 
a  single  leg.  Additionally,  the 
displacement  test  is  performed  on  an 
assembled  PCU.  This  ensures  that 
secondary  control  valve  is  in  its  most 
protected  configtiration,  and  that  the 
secondary  valve  slide  is  not  subjected  to 
further  handling.  Therefore,  it  is 
unnecessary  to  revise  the  final  rule  in 
this  regard. 

14.  Requests  To  Credit  Dye  Penetrant 
Inspections 

Two  commenters  request  that  PCU's 
that  have  been  inspected  previously 
with  dye  penetrant  be  exempt  from  the 
proposed  requirement  to  accomplish 
displacement  testing.  The  commenters 
also  request  that,  at  a  minimiun,  the 
FAA  increase  the  initial  compliance 
time  and  repetitive  intervals  of  the 
proposed  AD  for  those  PCU  valves  that 
have  had  a  dye  penetrant  inspection. 
The  commenters  assert  that,  since  the 
cause  of  the  valve  cracking  is  due  to 
handling  prior  to  the  valve  assembly. 
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accomplishment  of  a  dye  penetrant 
inspection  and  careful  assembly  provide 
acceptable  assurance  that  the  control 
valve  is  not  cracked  and  does  not  need 
to  be  displacement  tested. 

The  FAA  does  not  concur  with  the 
commenters'  request.  The  FAA  finds 
that  PCU  valves  that  have  had  a  dye 
penetrant  inspection  must  undergo  the 
displacement  testing  at  the  same  initial 
and  repetitive  intervals  as  the  other 
valves.  As  diiscussed  previously  (Item 
13.),  dye  penetrant  inspection 
techniques  have  varied  levels  of  crack 
detection  capability.  Some  dye 
penetrant  inspection  techniques  may 
not  have  the  capability  to  detect  partial 
cracks  that  can  propagate  into  a  leg 
failure.  The  displacement  testing  will 
detect  partial  cracking  by  causing  the 
crack  to  propagate  to  failiue  of  a  single 
leg.  Additionally,  after  a  dye  penetrant 
inspection  is  accomplished,  the 
secondary  control  valve  slide  is  again 
subject  to  handling  because  the  valve 
must  be  cleaned  and  reassembled.  The 
FAA  considers  that  the  increase  in 
initial  compliance  time  (as  discussed  in 
Item  1.)  and  the  intervals  for  the 
repetitive  displacement  testing  provided 
in  this  final  rule  should  provide  some 
additional  time  for  completing  the 
displacement  testing.  No  change  is 
necessary  to  the  find  rule  in  regard  to 
dye  penetrant  inspection. 

15.  Request  To  Eliminate  the 
Installation  Requirements  of  AD  97-14- 
04 

One  commenter  requests  that  the  FAA 
suspend  the  requirement  to  install  PCU 
valves  required  by  AD  97-14-04.  The 
commenter  states  that  imtil  the  root 
cause  of  the  secondary  slide  cracking  is 
identified,  the  PCU's  required  by  AD 
97-14-04  should  not  be  installed. 

The  FAA  does  not  conciir.  Although 
the  root  cause  of  the  PCU  valve  cracking 
has  not  been  identified,  testing  and 
analysis  indicate  that  a  cracked  valve 
vdll  perform  its  intended  function  for  a 
certain  period  of  time.  The  repetitive 
displacement  testing  will  identify  any 
cracked  valves  and  facilitate  their 
removal.  The  valves  installed  in 
accordance  vdth  AD  97-14-04  eliminate 
design  "featm^s"  that  could  lead  to 
potentially  unsafe  flight  conditions  (e.g., 
reversal,  overstroke,  and  high  residual 
pressures).  Therefore,  the  FAA 
considers  the  benefits  of  continued 
incorporation  of  AD  97-14-04  to 
outweigh  the  risks  of  secondary  valve 
cracking.  The  FAA  has  determined  that 
unless  new  information  develops  that 
reveals  evidence  contrary  to  the  need  for 
the  implementation  of  the  requirements 
of  AD  97-14-04,  those  requirements  are 
still  valid  and  necessary  to  ensure  the 


operational  safety  of  the  fleet.  No 
change  is  necessary  to  the  requirements 
of  this  final  rule  in  this  regard. 

16.  Request  To  Add  an  Inspection  to  the 
Requirements  of  the  Proposed  Rule 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  add  an 
inspection  for  chipping  in  the  area  of 
the  clevis.  The  commenter  states  that  a 
control  valve  that  was  removed  from  a 
kit  had  a  particle  missing  from  the 
clevis  end  that  appeared  to  be  chipped 
off.  Therefore,  the  commenter  states  that 
it  would  be  prudent  to  inspect  for 
chipping  to  ensiu«  that  other  chipped 
valves  are  in  the  fleet. 

The  FAA  does  not  concur  that  an 
inspection  for  chipping  should  be  added 
to  Uie  final  rule.  Although  the  FAA 
agrees  that  the  valves  in  the  fleet  should 
not  be  chipped,  only  one  control  valve 
that  was  chipped  has  been  detected.  The 
FAA  considers  that  the  mechanism 
causing  the  chip  is  independent  of  the 
cause  of  the  cracking  of  control  valves. 
If  an  inspection  requirement  to  the  final 
rule  increases  the  burden  of  the 
operator,  it  would  necessitate  issuing  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  to  permit  public 
comment  in  accordance  with  the 
Administrative  Procedtues  Act  (APA). 
The  FAA  has  determined  that  delay  of 
the  final  rule  is  not  warranted  based  on 
the  identified  unsafe  condition 
addressed  in  this  rule.  However,  the 
FAA  may  consider  separate  rulemaking 
to  address  the  concern  of  possible 
chipped  secondary  control  valves. 

1 7.  Request  To  Remove  Requirement  To 
Test  Slides  Already  in  Service 

The  commenter  states  that  slides 
currently  installed  on  PCU's  do  not 
need  to  be  displacement  tested.  The 
commenter  asserts  that,  once  control 
valves  are  installed,  they  are  protected 
from  damage.  The  commenter  concludes 
that  the  requirement  to  test  slides 
already  in  service  should  be  deleted 
from  the  proposal. 

The  FAA  does  not  concur.  Even 
though  slides  installed  on  PCU's  are 
substantially  protected,  two  issues  exist 
that  indicate  tiiat  PCU's  in  service  need 
to  be  tested.  One,  a  cracked  valve  was 
detected  on  a  PCU  removed  from 
service.  Two,  the  root  cause  of  the 
cracking  and  sensitivity  to  cracking  has 
not  been  established.  Since  the  FAA 
finds  that  all  cracked  control  valves 
must  be  removed  from  the  fleet,  all 
valves  that  are  installed  must  be  tested. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 


18.  Request  To  Postpone  Requirements 
Until  a  Terminating  Action  is  Provided 

One  commenter,  an  airline  operator, 
requests  that  the  FAA  define  a 
terminating  action  for  the  repetitive 
displacement  tests  required  by  the 
proposed  AD.  The  commenter  states 
that  time  should  be  allotted  to  find  a 
terminating  action  in  order  to  reduce  the 
risk  of  errors  occiuring  from  repeating 
displacement  testing.  The  FAA  infers 
that  the  commenter  is  requesting  that 
the  requirements  specified  in  the 
proposal  be  postponed  until  a 
terminating  action  is  provided. 

The  FAA  does  not  concur  that 
additional  time  to  develop  and  approve 
a  terminating  action  is  warranted  to 
delay  issuance  of  this  final  rule.  The 
FAA  has  determined  that  the  identified 
imsafe  condition  must  be  addressed 
even  though  the  terminating  action  has 
not  been  developed  and  approved  yet. 
The  FAA,  however,  has  been  advised 
that  a  design  improvement  of  the  clevis 
of  the  secondary  control  valve  slide  that 
is  not  susceptible  to  cracking  may  be 
currently  in  development.  Once  a 
design  is  reviewed  and  approved  by  the 
FAA,  further  rulemaking  may  be 
considered  as  specified  in  the  "Interim 
Action"  section  of  this  AD. 

19.  Request  To  Revise  the  Initial 
Compliance  Time 

One  conunenter  requests  that  the  FAA 
revise  the  initial  compliance  time  for 
the  displacement  testing  from  the 
proposed  4  months  to  120  days.  The 
commenter  states  that  correction  of  the 
identified  unsafe  condition  addressed 
by  the  proposal  is  critical  to  flight 
safety. 

The  FAA  does  not  concur  that  the 
compliance  time  should  be  revised  for 
the  reason  suggested  by  the  commenter. 
However,  the  FAA  has  revised  the 
initial  compliance  time  of  the  final  rule 
to  16  months  for  the  reasons  specified 
in  Item  1.  The  FAA  considers  that  the 
extension  of  compliance  time  is  justified 
and  will  not  adversely  effect  the  safety 
of  the  fleet. 

Editorial  Change  to  the  Proposal 

The  FAA  inadvertently  included 
Boeing  Model  737-900  series  airplanes 
in  the  applicability  of  the  NPRM.  Since 
that  model  has  not  yet  been  certificated, 
the  FAA  has  removed  it  from  the  final 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
preriously  described.  The  FAA  lias 
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determined  that  these  changes  wiU 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  3,059  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,334  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $80,040,  or  $60  per  airplane,  per 
cycle. 

h  will  take  9  work  hours  to  remove 
and  reinstall  or  replace  the  PCU.  For 
Model  737-100.  -200,  -300,  -400,  and 
-500  series  airplanes,  however, 
concurrent  accomplishment  of  this  AD 
and  AD  97-14-04  will  preclude  the 
necessity  to  accomplish  this 
replacement  action  twice,  thereby 
offsetting  the  cost  impact  on  operators. 

The  cost  impact  figure  discussed 
above  is  based  on  assimaptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioiis 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  -     •  '    ~  '       J  ' 

99-11-05    Boeing:  Amendment  3&-1 1 1 75. 
Docket  98-NM-383-AD. 
Applicability:  All  Model  737  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  secondary  servo 
valve  slide  in  the  rudder  power  control  unit 
(PCU)  due  to  cracking  of  the  slide,  and 
consequent  rudder  hardover  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Displacement  Testing 

(a)  Perform  a  displacement  test  of  the 
secondary  slide  in  the  dual  servo  valve  in  the 
rudder  PCU,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-27A1221,  Revision  1, 
dated  January  28, 1999  (for  Model  737-100, 
-200,  -300,  -400,  and  -500  series  airplanes); 
or  737-27A1222,  Revision  1,  dated  January 
28, 1999  (for  Model  737-600,  -700,  and  -800 
series  airplanes);  at  the  applicable  time 
specified  by  paragraph  (a)(1),  (a)(2),  (a)(3),  or 
(a)(4)  of  this  AD.  Repeat  the  displacement 
test  on  that  PCU  thereafter  at  intervals  not  to 
exceed  24,000  flight  hours. 

Note  2:  Accomplishment  of  the  initial 
displacement  testing  required  by  paragraph 
(a)  of  this  AD  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-27A1221,  dated 
January  14, 1999  (for  Model  737-100,  -200, 


-300,  —400,  and  -500  series  airplanes);  or 
737-27A1222,  dated  January  14, 1999  (for 
Model  737-600,  -700.  and  -800,  series 
airplanes)  is  acceptable  only  for  the  initial 
compliance  requirements  of  this  AD. 

(1)  For  Model  737-100,  -200,  -300,  -400, 
and  500  series  airplanes:  Conduct  the 
displacement  test  within  16  months  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  equipped  with  a  PCU 
having  part  number  65-44861-12  and  having 
serial  number  (S/N)  3509A  or  lower:  Conduct 
the  displacement  test  within  16  months  after 
the  effective  date  of  this  AD. 

(3)  For  Model  737-600,  -700.  and  -800 
series  airplanes  having  line  nimibers  1 
through  222  inclusive:  Conduct  the 
displacement  test  within  16  months  after  the 
effective  date  of  this  AD. 

(4)  For  all  other  airplanes:  Conduct  the 
displacement  test  prior  to  the  accumulation 
of  24,000  total  flight  hours  on  the  PCU,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Corrective  Actions 

(b)  U  the  results  of  the  displacement  test 
required  by  paragraph  (a)  of  this  AD  are 
outside  the  limits  specified  by  Boeing  Alert 
Service  Bulletin  737-27A1221,  Revision  1, 
dated  January  28, 1999  (for  Model  737-100, 
-200,  -300,  -400,  and  -500  series  airplanes), 
or  737-27A1222,  Revision  1,  dated  January 
28,  1999  (for  Model  737-600,  -700,  and  -800 
series  airplanes):  Prior  to  further  flight, 
accomplish  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Replace  the  valve  assembly,  in 
accordance  with  the  applicable  alert  service 
bulletin,  with  a  serviceable  valve  assembly. 
And 

(2)  Following  installation  of  the 
replacement  valve  assembly  in  accordance 
with  paragraph  (b)(1)  of  this  AD,  perform  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly,  in  accordance 
with  the  applicable  alert  service  bulletin.  U 
the  test  results  are  outside  the  limits 
specified  by  the  applicable  alert  service 
bulletin,  prior  to  further  flight,  replace  the 
valve  assembly  with  a  serviceable  valve 
assembly  in  accordance  with  the  applicable 
alert  service  bulletin,  and  repeat  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly. 

Note  3:  Boeing  Alert  Service  Bulletin  737- 
27A1222,  Revision  1,  dated  January  28, 1999, 
refers  to  Parker  Service  Bulletin  381500-27- 
01,  dated  December  22, 1998,  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  displacement  test  for 
Model  737-600,  -700,  and  -800  series 
airplanes. 

(c)  As  of  16  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  on  any 
airplane  a  main  rudder  PCU  having  serial 
niunber  (S/N)  3509A  or  lower  (for  Model 
737-100,  -200,  -300,  -400,  and  -500  series 
airplanes)  or  S/N  0299  or  lowerffor  Model 
737-600,  -700,  and  -800  series  airplanes) 


unless  that  PCU's  nameplate  has  been  vibro- 
engraved  with  the  letter  "C"  or  letters  greater 
than  "C"  following  the  serial  number.  PCU 
nameplates  that  have  been  vibro-engraved 
with  the  letter  "C"  or  letters  greater  than  "C" 
following  the  serial  number  are  considered  to 
be  in  compliance  with  the  requirements  for 
the  initial  inspection  of  this  AD. 

(d)(l]  Within  30  days  after  accomplishing 
the  initial  displacement  test  required  by 
paragraph  (a)  of  this  AD:  Submit  a  report  of 
the  testing  to  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056;  fax 
(425)  227-1181.  The  report  must  include  the 
displacement  testing  results  (both  positive 
and  negative  findings),  test  data  for  any  failed 
valve  assemblies,  a  description  of  any 
discrepancies  if  found,  the  part  number  and 
serial  number  of  each  rudder  PCU  tested,  and 
the  airplane  serial  number. 

(d)(2)  Within  30  days  after  accomplishing 
any  repetitive  displacement  testing  required 
by  paragraph  (a)  of  this  AD:  Submit  a  report 
of  any  failed  valve  assembly  to  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (425)  227-1181.  The  report 
must  include  the  displacement  testing  results 
of  any  failed  valve  assembly,  test  data  for  any 
failed  valve  assemblies,  a  description  of  any 
discrepancies  found,  the  part  number  and 
serial  number  of  each  rudder  PCU  with  a 
failed  valve  assembly,  and  the  airplane  serial 
number. 

(d)(3)  Within  30  days  after  accomplishing 
the  initial  displacement  test  required  by 
paragraph  (a)  of  this  AD:  Submit  failed  valve 
assemblies  for  analysis  to  Parker  Hannifin 
Corporation,  Chief  Engineer,  Customer 
Support  Operations,  16666  Von  Karman 
Avenue,  Irvine,  California  92606. 

(d)(4]  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alternative  Methods  of  Compliance    • 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1221,  Revision  1,  dated  January  28, 1999. 
or  Boeing  Alert  Service  Bulletin  737- 
27A1222,  Revision  1,  dated  January  28, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group,  P. 
O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
June  28, 1999. 

Issued  in  Renton,  Washington,  on  May  13, 
1999. 

0.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-12690  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  99-CE-14-AD;  Amendment  39- 
11178;  AD  99-1 1-07] 

RIN  2120-AA64 

Almvorthinesa  Directives;  Mooney 
Aircraft  Corporation  Model  M20R 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Mooney  Aircraft 
Corporation  (Mooney)  Model  M20R 
airplanes.  This  AD  requires  either 
febricating  and  installing  a  placard  that 
specifies  using  the  air  conditioning 
system  during  cruise  operations  only  or 
deactivating  the  air  conditioning  system 
so  it  cannot  be  used.  This  AD  is  the 
result  of  reports  of  the  existence  of 
dangerous  levels  of  carbon  monoxide 
during  taxi,  climb,  and  descent 
operations  of  the  above-referenced 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  dangerous 
levels  of  carbon  monoxide  from  entering 
the  airplane  cabin  during  takeoff,  climb, 
and  descent  operations  caused  by  the 
present  flight  cabin  sealing  design  of  the 
affected  airplanes,  which  could  result  in 
passenger  injury. 
DATES:  Effective  June  15, 1999. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  18, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Jederal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-14- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Mooney  Aircraft  Corporation,  Louis 
Schreiner  Field,  Kerrville,  Texas  78028. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-14-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATKMH  CONTACT: 
Garry  D.  Sills,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Botilevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5154; 
facsimile:  (817)  222-5960. 
SUPPl£MENTARY  INFORMATION: 

Discussion 

The  FAA  has  received  reports  of  the 
existence  of  dangerous  levels  of  carbon 
monoxide  in  the  flight  cabin  of  Mooney 
Model  M20R  airplanes.  The  problem  is 
associated  with  the  sealing  requirements 
of  these  airplanes.  The  engine  exhaust  is 
pulled  into  the  tail  cone  from  the 
airstream  to  cool  the  air  conditioning 
condenser  coil.  This  exhaust  then 
stagnates  in  this  area  and,  under  the 
current  flight  cabin  seal  design,  this  mix 
of  air  and  exhaust  gas  is  allowed  to 
enter  into  the  flight  cabin. 

Investigation  of  several  Mooney 
Model  M20R  airplanes  found 
unacceptable  levels  of  carbon  monoxide 
during  taxi,  climb,  and  descent 
operations  when  the  air  conditioner  is 
in  use.  The  problem  does  not  exist 
during  cruise  operations. 

Relevant  Service  Information 

Mooney  has  issued  Service  Bulletin 
M20-270,  Issue  Date:  March  1, 1999. 
which  specifies  accomplishing  one  of 
the  following: 
— ^Fabricating  and  installing  a  placard 

that  specifies  using  the  air 

conditioning  system  during  cruise 

operations  only;  or 
— Deactivating  the  air  conditioning 

system  so  it  cannot  be  used. 

The  FAA's  Determination 

After  examining  the  circumstancas 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
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information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  dangerous  levels  of  carbon 
monoxide  from  entering  the  airplane 
cabin  during  takeoff,  climb,  and  descent 
operations  caused  by  the  present  flight 
cabin  sealing  design  of  the  affected 
airplanes,  which  could  result  in 
passenger  injury. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mooney  Model  M20R 
airplanes  of  the  same  type  design,  the 
FAA  is  taking  AD  action.  This.  AD 
requires  either  fabricating  and  installing 
a  placard  that  specifies  using  the  air 
conditioning  system  during  cruise 
operations  only  or  deactivating  the  air 
conditioning  system  so  it  cannot  be 
used. 

Determination  of  the  Efiiective  Date  of 
the  AD 

Since  a  situation  exists  (possible 
passenger  injury  caused  by  the  existence 
of  dangerous  carbon  monoxide  levels) 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  opportunity  for  public  prior 
comment  hereon  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportimity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commiuiications- should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitied  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the  • 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pm-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-11-07    Mooney  Aircraft  Corporation: 

Amendment  39-11178;  Docket  No.  99- 
CE-14-AD. 

Applicability:  Model  M20R  airplanes, 
certificated  in  any  category;  that  incorporate 
the  following  serial  numbers:  29-0033,  29- 
0062,  29-0088,  29-0090,  29-0092,  29-0096, 
29-0098,  29-0109,  29-0117,  29-0119,  29- 
0130,  29-0132,  29-0133,  29-0134,  29-0139, 
29-0142,  29-0143,  29-0144,  29-0149,  29- 
0154,  29-0155,  29-0156,  29-0159,  29-0161. 
29-0162,  29-0164,  29-0171,  29-0172,  and 
2»-O180. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheOier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  dangerous  levels  of  carbon 
monoxide  from  entering  the  airplane  cabin 
during  takeoff,  climb,  and  descent  operations 
caused  by  the  present  flight  cabin  sealing 
design  of  the  affected  airplanes,  which  could 
result  in  passenger  injury,  accomplish  the 
following: 

(a)  Accomplish  one  of  the  following 
actions: 

(1)  Fabricate  a  placard  that  incorporates  the 
following  words  (using  at  least  Va-inch 
letters),  and  install  this  placard  on  the 
instrument  panel  within  the  pilot's  clear 
view: 

"AIR  CONDITIONING  SYSTEM  TO  BE 
UTIUZfiD  DURING  CRUISE  OPERATION 
ONLY" 

Instead  of  febricating  the  placard,  it  may  be. 
obtained  from  the  Mooney  Aircraft 
Corporation  at  the  address  specified  in 
paragraph  (e)  of  this  AD,  and  is  referenced  in 
Mooney  Service  Bulletin  M20-270,  Issued 
Date:  March  1, 1999;  or 

(2)  De-activate  the  air  conditioning  system. 

(b)  Accomplishing  the  placard 
requirements  of  paragraph  (a)(1)  of  this  AD 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regidations  (14  CFR  21.197 
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and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  Use  of  the  air 
conditioning  system  is  prohibited  during  any 
such  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Airplane 
Certification  Office  (AGO),  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO  (ASW- 
150). 

(e)  Mooney  Aircraft  Corporation  Service 
Bulletin  M20-270,  Issue  Date:  March  1, 1999. 
may  be  obtained  from  the  Mooney  Aircraft 
Corporation,  Louis  Schreiner  Field,  Kerrville, 
Texas  78028.  Copies  of  this  dociunent  and 
other  information  related  to  this  AD  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri. 

(f)  This  amendment  becomes  effective  on 
June  15, 1999. 

Issued  in  Kansas  City,  Missouri,  on  May 
14,  1999. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-12974  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ANM-19] 

Establishment  of  Class  D  Airspace  and 
Modification  of  Class  E  Airspace, 
Bozeman,  MT;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  March  22, 1999, 
that  inadvertently  listed  an  airspace 
extension  as  a  Class  D.  The  extension 
should  be  Class  E,  and  all  airspace 
boimdaries  remain  the  same.  The  final 
rule  established  Class  D  airspace,  and 
modified  Class  E  airspace  at  Gallatin 
Field,  Bozeman,  MT.  This  action 
corrects  the  final  rule  by  reflecting  the 
power  tjrpe  of  airspace  in  the  legal 
description,  and  also  corrects  the 
effective  date. 

EFFECTIVE  DATE:  0901  UTC,  July  15. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6  Federal 


Aviation  Administration,  Docket  No. 
98-ANM-19, 1601  Lind  Avenue  SW, 
Renton,  Washington,  98055-4056; 
telephone  number  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION:  On  March 
22, 1999,  the  FAA.published  a  final  rule 
that  established  Cl&ss  D,  and  amended 
Class  E2  airspace  designation  (64  FR 
13671).  However,  that  action 
erroneously  did  not  list  the  airspace 
extension  to  the  Class  D,  and  Class  E2 
airspace,  as  a  Class  E4  extension.  This 
action  corrects  the  final  rule  reflecting 
the  proper  airspace  designations,  all 
airspace  boimdaries  remain  the  same. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  D, 
and  Class  E  airspace  description  at 
Bozeman,  MT,  as  published  in  the 
Federal  Register  on  March  22, 1999,  (64 
FR  13671),  (Federal  Register  Dociunent 
No.  99-6939)  is  corrected  as  follows: 

1.  On  page  13671,  in  column  3,  under 
the  heading  EFFECTIVE  DATE,  correct  the 
original  effective  date  to  read  "0901 
UTC,  July  15, 1999", 

2.  On  page  13672,  in  colimm  1,  imder 
the  heading  "History",  the  second 
paragraph,  the  second  sentence  is 
corrected  to  read  "Class  D  stirface 
airspace  area.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport,  and  Class  E  airspace  designated 
as  an  extension  to  a  Class  D  or  Class  E 
surface  area  are  published  in  paragraph 
5000,  paragraph  6002,  and  paragraph 
6004,  respectively,  of  FAA  Order 
7400.9F,  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1". 

§71.1    [CorrectMq 

3.  On  page  13672,  in  coliunn  2,  the 
airspace  descriptions  in  FAA  Order 
7400.9F  incorporated  by  reference  in  14 
CFR  71.1  are  corrected  to  read  as 
follows: 


Paragraph  5000    General 
ANM  MT  D  Bozeman,  MT  [New] 

Bozeman,  Gallatin  Field,  MT 
(Ut.  45''46'37"  N,  long.  lll''09'll"  W) 
That  airspace  extending  upward  from  the 
surface  to  7,000  feet  MSL  within  a  4.4-miIe 
radius  of  Gallatin  Field.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

ANM  MT  E2  Bozeman,  MT  [Revised] 

Bozeman,  Gallatin  Field,  MT 
(Lat.  45''46'37"N,  long.  lll''09'll"  W) 
Within  a  4.4-mile  radius  of  Gallatin  Field. 
This  Class  E  airspace  areas  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  AirportyFacility  Directory. 


Paragraph  6004    Class  E  airspace  designated 
as  an  extension  to  a  Class  D  or  Class  E 
surface  area. 

ANM  MT  E4  Bozeman,  MT  (New] 

Bozeman,  Gallatin  Field,  MT 

(Ut.  45°46'37"N,  long.  111°09'11"W) 
Bozeman  ILS  Localizer 
(Ut.  45°46'01"N,  long.  111°08'13"W) 
Thftt  airspace  extending  upward  from  the 
surfoce  within  3  miles  each  side  of  the 
Bozeman  ILS  northwest  localizer  course 
extending  fttjm  the  4.4-mile  radius  of  the 
Bozeman  Airport  to  14  miles  northwest  of 
Gallatin  Field. 
***** 

Issued  in  Seattle,  Washington,  on  May  14, 
1999. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

(FR  Doc.  99-12947  Filed  5-21-99;  8:45  am] 

BILUNG  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-57] 

Revision  of  Class  E  Airspace;  Pampa, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pampa,  TX. 
EFFECTWE  DATE:  The  direct  final  rule 
published  at  64  FR  10562  is  effective 
0901  UTC,  July  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5793. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  .vith  a 
request  for  comments  in  the  Federal 
Roister  on  March  5, 1999  (64  FR 
10562).  The  FAA  uses  the  direct  final 
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rulemaking  procedxire  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  15,  1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX.  on  April  30, 
1999. 

Albert  L.  Viselli. 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  9*-12950  Filed  5-21-99:  8:45  am) 

BltUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ASW-03] 

Establishment  of  Class  E  Airspace; 
Crockett,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Crockett, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  10563  is  effective 
0901  UTC,  July  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5793. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  March  5,  1999  (64  FR 
10563).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 


July  15, 1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  April  30, 
1999. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-12951  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  98F-0584] 

Indirect  Food  Additives:  Paper  and 
Papertx>ard  Components 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  monoisopropanolamine 
as  a  dispersant  for  pigments  intended  to 
be  used  either  as  fillers  or  colorants  in 
food-contact  paper  and  paperboard. 
This  action  is  in  response  to  a  petition 
filed  by  DuPont  Chemicals  and  White 
Pigments  and  The  Dow  Chemical  Co. 
DATES:  This  regulation  is  effective  May 
24, 1999;  written  objections  and 
requests  for  a  hearing  by  June  23, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  31, 1998  (63  FR  40912),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4607)  had  been  jointly  filed  by 
DuPont  Chemicals  and  White  Pigments, 
Edge  Moor  Plant,  104  Hay  Rd., 
Wilmington,  DE  19809,  and  The  Dow 
Chemical  Co.,  2030  Dow  Center, 
Midland,  MI  48674.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
monoisopropanolamine  as  a  dispersant 
for  pigments  intended  to  be  used  as 


fillers  or  colorants  in  food-contact  paper 
andpaperboard. 

FDA  nas  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  176.170  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h}, 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosiue  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Jime  23, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objection 
thereto.  Each  objection  shall  be 
separately  nimibered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  analysis  of  the 
specific  factual  information  intended  to 
be  presented  in  support  of  the  objection 
in  tlie  event  that  a  hearing  is  held. 
Failure  to  include  such  a  description 
and  analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to 
a  hearing  on  the  objection.  Three  copies 
of  all  dociunents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
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heading  of  this  document.  Any 
objection  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21 CFR  Part  176 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  346,  348, 
3796. 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5]  by 
alphabetically  adding  a  new  entry  imder 
the  headings  "Lists  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§  176.170    Components  of  paper  and 
papertKMrd  in  contact  wKh  aqueous  end 
fatty  foods. 


(a)  *  *  * 
(5)  *  *  * 


List  of  Substances 

Limitations 

•          *          * 

Monoisopropanolamin- 

•           * 
For  use  as  a  dispers- 

e  (CAS  Reg.  No. 

ant  for  titanium  di- 

78-96-6). 

oxide  suspensions 

at  a  level  not  to  ex- 

ceed 0.68  percent 

by  weight  of  tita- 

nium dioxide.  The 

finished  paper  and 

papertx>ard  will  be 

used  in  contact 

with  all  food  types 

under  con<iitions  of 

use  E  throMgh  G 

described  in  table 

2  of  paragraph  (c) 

of  this  section. 

•                  •                  a 

*                    * 

Dated:  May  7, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
IFR  Doc.  99-12961  Filed  5-21-99;  8:45  am) 
BIUJNG  CODE  4ia0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntotratlon 

21  CFR  Part  177 

[Doclwt  No.  98F-0730] 

Indiract  Food  Addlttves:  Polymers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  change  the 
density  specifications  for  ethylene- 
maleic  anhydride  copolymers  intended 
for  use  in  contact  with  food.  This  action 
is  in  response  to  a  petition  filed  by 
Keller  and  Heckman  LLP. 
DATES:  The  regidation  is  effective  May 
24, 1999;  written  objections  and 
requests  for  a  hearing  by  Jime  23, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPtfMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  8, 1998  (63  FR  47503),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4623)  had  been  filed  by  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
smte  500  West,  Washington,  DC  20001. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  177.1520 
Olefin  polymers  (21  CFR  177.1520),  to 
change  the  the  density  specifications 
bom  "0.92-0.94"  to  "0.92  or  greater"  for 
ethylene-maleic  anhydride  copolymers 
intended  for  use  in  contact  with  food.  . 

The  September  8, 1998,  filing  notice 
for  the  petition  stated  that  the  action 
resulting  from  the  petition  qualified  for 
a  categorical  exclusion  under  21  CFR 
25.32(i).  Upon  further  review,  the 
agency  determined  that  such  a 
categorical  exclusion  is  not  appropriate 
for  this  action  because  the  additive  is 
expected  to  be  present  in  the  finished 
food-contact  article  at  a  level  greater 
than  5  percent  by  weight.  Consequently, 
the  agency  considered  the 
environmental  effects  of  this  action. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
has  determined  that  the  petitioner  has 
adequately  demonstrated  that  ethylene- 
maleic  anhydride  copolymers  with  a 


density  specification  of  "0.92  or  greater" 
in  place  of  "0.92-0.94",  conform  to  the 
identity  and  specifications  imder 
§  177.1520(c),  item  6  for  ethylene-maleic 
anhydride  copolymers.  Thus,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  177.1520  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  persons 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
infection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
£iffected  by  this  regulation  may  at  any 
time  on  or  before  Jime  23, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objection 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  vtrith 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particiilar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  analysis  of  the 
specific  fectual  information  intended  to 
be  presented  in  support  of  the  objection 
in  die  event  that  a  hearing  is  held. 
Failure  to  include  such  a  description 
and  analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to 
a  hearing  on  the  objection.  Three  copies 
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of  all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document.  Any 
objection  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  luider 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  foUows: 


Authority.  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  177.1520  is  amended  in  the 
table  in  paragraph  (c)  by  revising  item 
"6."  under  the  heading  "Density"  to 
read  as  follows: 

§177.1520    Olefin  polymers. 


(c) 


• 

Olefin  polymers 

Density 

Melting  Point  (MP)  or 

softening  point  (SP) 

(Degrees  Centigrade) 

Maximum  extractable 

fraction  (expressed  as 

percent  by  weight  of 

the  polymer)  In  N- 

hexane  at  specified 

temperatures 

Maximum  soluble  frac- 
tion (expressed  as  per- 
cent by  weight  of  poly- 
mer) in  xylene  at  speci- 
fied temperatures 

6.  Ethylene-maleic  anhydride  copolymers 
described  in  paragraph  (a)(6)  of  this  sec- 
tion for  use  as  the  adhesive  component 
in  multiiaminate  structures,  or  as  the 
sealant  layer  in  flexil)le  packaging,  in 
contact  with  food  at  temperatures  not  ex- 
ceeding 49  °C  (120  °F) 

*                      * 

0.92  or  greater 

•           •           • 

1.36  pet  at  50  °C. 

2.28  pet  at  25  "0 

Dated:  May  5. 1999. 
L  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[PR  Doc.  99-12962  Filed  5-21-99;  8:45  am) 

BMJJNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Selenium, 
Vitamin  E  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
previously  approved  supplemental  new 
animal  drug  application  (NADA)  held 
by  Schering-Plough  Animal  Health 
Corp.  and  to  remove  certain  information 
no  longer  required  in  the  regulations. 
The  approval  concerns  use  of  seleniiun, 
vitamin  E  injection. 
EFFECTIVE  DATE:  May  24,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 


Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 

SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  P.O.  Box  1982,  Union,  NJ 
07083-1982,  provided  information  to 
support  prior  approval  of  supplemental 
NADA  30-315  for  selenium,  vitamin  E 
injection.  The  supplement  for  use  of  2 
percent  benzyl  alcohol  instead  of 
1:10,000  thimerosal  had  been  approved 
by  letter  of  August  10, 1981.  FDA 
reviewed  the  information  and  concurred 
that  the  change  in  ingredient  was 
approved.  FDA  also  reviewed  the 
information  requirements  of  the  animal 
drug  regulations  and  determined  that 
specification  of  ingredients  other  than 
active  ingredients  is  not  needed. 
Therefore,  21  CFR  522.2100  is  amended 
to  remove  statement  of  ingredients  other 
than  active  ingredients. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 


Authority:  21  U.S.C.  360b. 

§522.2100    [Amended] 

2.  Section  522.2100  Selenium, 
vitamin  E  injection  is  amended  in 
paragraph  (a)(1)  by  removing  ",  250 
milligrams  polyoxyethylated  vegetable 
oil,  and  2.0  percent  benzyl  alcohol,  and 
water  for  injection";  in  paragraph  (b)(1) 
by  removing  ",100  milligrams  of 
polyoxyethylated  vegetable  oil, 
1:10,000  thimerosal,  and  water  for 
injection";  and  in  paragraphs  (c)(1), 
{d)(l),  and  (e)(1)  by  removing  ",  250 
milligrams  polysorbate  80,  2  percent ' 
benzyl  alcohol,  water  for  injection  q.s". 

Dated:  May  11, 1999. 
Margaret  Ann  Miller, 
Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[PR  Doc.  99-12963  Filed  5-21-99;  8:45  am) 

BILLING  CODE  4160-01-f 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01-99-038] 
RIN2115-AA97 

Safety  2tona:  Unity  Electric  Co. 
Rreworia  Display,  Shinnecocic  Bay, 
Hampton  Bays,  NY 

AGENCY:  Coast  Guard,  DOT. 
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ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  . 
establishing  a  safety  zone  for  the  Unity 
Electric  Company  Fireworks  Display  to 
be  held  on  the  waters  surroimding 
Jackson's  Marina  on  Shinnecock  Bay, 
Hampton  Bays,  NY,  on  Jime  19, 1999. 
This  action  is  needed  to  protect  persons, 
facilities,  vessels,  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  this  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATE:  This  regulation  is 
efiective  on  June  19, 1999,  from  9:00 
p.m.  until  10:00  p.m. 
ADDRESSES:  Dociunents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normed  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  faxed  to  this 
address.  The  fax  number  is  (203)  468- 
4445. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.  J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Soimd,  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  efiective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  a  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encoimtered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 

Background  and  Purpose 

The  Unity  Electric  Company  is 
sponsoring  a  15-minute  fireworks 
display  on  the  waters  off  of  Shinnecock 
Bay,  Hampton  Bays,  New  York.  The 
fireworks  display  will  occur  on  Jime  19, 
1999,  from  9:30  pm  imtil  9:45  pm.  The 
safety  zone  covers  all  waters  of 
Shinnecock  Bay  within  a  1000-foot 
radius  of  the  fireworks-launching  site, 
which  will  be  located  in  Jackson's 
Marina  in  Hampton  Bays  in 
approximate  position  40°57'.00  N, 
073<^.17  W  (NAD  IMS).  Hds  zone  is 


to  protect  the  maritime  community  from 
the  hazards  associated  with  this 
fireworks  display.  Entry  into  or 
movement  within  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on-scene 
representative. 

Regulatory  ETaluation 

This  temporary  final  rule  is  not-a 
significant  regidatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  fuU  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  Shiimecock  Bay,  and  entry  into  this 
zone  will  be  restricted  for  only  60 
minutes,  on  Jime  19, 1999,  from  9:00 
p.m.  to  10:00  p.m.  Although  this 
regiUation  prevents  traffic  from 
transiting  from  and  to  Jackson's  Marina, 
the  effect  of  this  regulation  will  not  be 
significant  for  several  reason^  The 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  woiUd  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  (2)  governmental 
jiuisdictions  with  popidations  of  less 
than  50,000. 

For  the  reasons  discussed  imder  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121]. 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  temporary 
final  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
pai6f:ipate  in  the  rulemaking.  If  your 


small  business  or  organization  would  be 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
LCDR  T.J.  Walker,  telephone  (203)  468- 
4444. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fairness 
Boards,  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  annually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  nde  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  aggregate,  of  $100 
million  (adjusted  annually  for  inflation). 
]f  so,  the  Act  requires  that  a  reasonable 
niunber  of  reglatory  alternatives  be 
considered,  and  that,  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  bindensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  governments  will  be  affected  by 
this  nUe,  so  this  rule  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 
Guard  is  exempt  from  any  further 
regiUatory  requirements  imder  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  under 
Figure  2-1,  paragraph  34(g),  of 
Conmiandant  Instruction,  M  16475.C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  Categorical  Exclusion 
Oeterminatioii  is  avrilable  ia  the  <kidBef 
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for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
final  rule  and  reached  the  following 
conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways.  , 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authorit3r.  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
038  to  read  as  follows: 

S165.T01-CGD1-038    Unity  Etectric  Co. 
Fireworks  Display,  Shinnecocit  Bay, 
Hampton  Bays,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Shinnecock  Bay  within  a 
1000-foot  radius  of  the  laimch  site 
located  in  Jackson's  Marina  in 
approximate  position  40°57'.00  N, 
073°.04'.17  W  (NAD  1983). 

fb)  Effective  date.  This  section  is 
effective  on  June  19, 1999,  from  9:00 
p.m.  imtil  10:00  p.m. 

(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  apply. 


(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  these  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means;  the  operator  of  a  vessel  shall 
proceed  as  directed. 
P.K.  Mitchell. 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Long  Island  Sound. 

[FR  Doc.  99-12955  Filed  5-21-99;  8:45  am] 

BtUJNG  COOE  4»10-15-« 


Regulatory  History 

Ptirsuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  nde  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  an  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  wotdd 
effectively  cancel  the  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 


DEPARTMENT  OF  TRANSPORTATION      Background  and  Purpose 


Coast  Guard 
33  CFR  Part  165 

[CGD01-99-040] 

RiN2115-AA97 

Safety  Zone:  4th  of  July  Celebration 
Rreworks  Display,  Great  South  Bay, 
Sayville,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Lesbian  &  Gay  Community  Services 
Center  Fireworks  Display  to  be  held  at 
Great  South  Bay,  Sayville,  NY,  on  July 
3, 1999.  This  safety  zone  is  needed  to 
protect  persons,  facilities,  vessels,  and 
others  in  the  maritime  community  from 
the  hazards  associated  with  this 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regidation  is 
effective  on  July  3, 1999,  from  9:30  p.m. 
until  10:35  p.m.  For  rain  date,  refer  to 
the  regiUatory  text  set  out  in  this  rule. 
ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Soimd,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normal  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  faxed  to  this 
address.  The  fax  number  is  (203)  468- 
4445. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  T.J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Soimd,  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 


The  Lesbian  &  Gay  Community 
Services  Center  is  sponsoring  a  20- 
minute  fireworks  display  at  Great  South 
Bay,  Sayville,  New  York.  The  fireworks 
display  will  occur  on  July  3, 1999,  bom 
10:00  p.m.  imtil  10:20  p.m.  The  safety 
zone  covers  all  waters  of  Great  South 
Bay  within  an  800-foot  radius  of  the 
fireworks-laimching  site,  which  will  be 
located  in  approximate  position 
40°40'.25"N,  073°04'25"  W  (NAD  1983). 
This  zone  is  necessary  to  protect  the 
maritime  commiuiity  from  the  hazards 
associated  with  this  fireworks  display. 
Entry  into  or  movement  within  this 
zone  will  be  prohibited  imless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  tmder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  West  Harbor,  and  entry  into  this  zone 
will  be  restricted  for  oidy  65  minutes, 
on  July  3, 1999.  Although  this 
regulation  prevents  traffic  frtjm 
transiting  West  Harbor,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  The  duration  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  safely  pass 
arotmd  this  safety  zone;  and  extensive. 
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advance  maritiine  advisories  will  be 
made. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  (2)  governmental 
jurisdictions  with  populations  of  less 
than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  fijial  rule  contains  no 
coUection-of-information  requirements 
imder  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104),  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  result  in  an 
annual  expenditiue  by  State,  local,  and 
tribal  governments,  in  aggregate,  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  to  be 
considered,  and  that,  firom  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  biudensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  governments  will  be  affected  by 
this  rule,  so  this  rule  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 
Guard  is  exempt  ftt)m  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  imder 
Figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M  16475.C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  Categorical  Exclusion 


Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
final  rule  and  reached  the  following 
conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  having  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
section  3(a)  and  3(b)(2)  of  this  order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  ofChildten 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
040  to  read  as  follows: 

I165.T01-CGD1-040    4th-of-July 
Celebration  Hreworks  Display,  Great  Soutti 
Bay  Sayville,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Great  South  Bay  within  a 
800-foot  radius  of  the  laimch  site 
located  in  approximate  position 
40°40'.25  N,  073°.04'.25  W  (NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  on  July  3, 1999,  from  9:30  p.m. 
until  10:35  p.m.,  with  a  rain  date  of  July 
10, 1999,  at  the  same  time. 


(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  those  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 
P.K.  MitcheU, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Long  Island  Sound. 
[FR  Doc.  99-12956  FUed  5-21-99;  8:45  am] 

BKUNG  COOE  48ia-16-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-6348-«] 

OMB  Approvals  Urtder  ttte  Paperwork 
Reduction  Act;  Technical  Amendment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
tedinical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (OMB)  control  niunbers  issued 
imder  the  PRA  for  Cooperative 
Agreements  and  Superfund  Contracts 
for  Superfund  Response  Actions,  40 
CFR  part  35,  Subpart  O.  The 
amendment  also  revises  the 
introductory  paragraph  to  40  CFR  9.1. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  24,  1999. 
FOR  FURTHER  INFORMATKHH  CONTACT: 
Lynn  Johnson  at  (202)  260-2964,  Office 
of  Policy,  Mailcode  2137, 401  M  Street, 
SW,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  reflect  a  change  in 
the  OMB  control  number  for 
information  collection  requirements 
codified  at  40  CFR  part  35,  Subpart  O. 
Cooperative  Agreements  and  Superfund 
State  Contracts  for  Superfund  Response 
Actions.  The  OMB  control  number  was 
changed  from  2010-0020  to  2030-0038 
to  reflect  that  the  ICR  is  managed  by  the 
EPA  Office  of  Administration  and 
Resources  Management  rather  than  the 
EPA  Office  of  Policy.  The  hst  of  CFR 
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citations  is  also  being  revised  to  correct 
typographic  errors.  The  information 
collection  requirements  in  40  CFR  part 
35,  Subpart  0  have  not  changed,  only 
the  OMB  control  number  has  changed. 

This  amendment  also  makes  editorial 
changes  to  the  introductory  paragraph  of 
Section  9.1  by  removing  the  last 
sentence  and  replacing  it  with  the 
following:  "No  person  is  required  to 
respond  to  an  information  collection 
request  regulated  by  the  PRA  unless  a 
valid  control  number  assigned  by  OMB 
is  displayed  in  either  this  part,  another 
part  of  the  Code  of  Federal  Regulations, 
a  valid  Federal  Register  notice,  or  by 
other  appropriate  means." 

EPA  will  continue  to  present  OMB 
control  niunbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  CFR  citations 
with  reporting  and/or  recordkeeping 
requirements,  and  the  ciurent  OMB 
control  numbers.  This  listing  of  the 
OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  reqiiirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

I.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-?tf).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993)  or 
Executive  Order  13084  (63  FR  27655 
(May  10. 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 


or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  EPA  interprets 
E.0. 13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  pubUc  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  May  24.  1999.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  19. 1999. 

Joseph  Retzer. 

Director,  Regulatory  Information  Division, 
Office  of  Policy. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PARTS— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314.  1318. 
1321, 1326, 1330, 1342,  1344, 1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 


242b.  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3.  300g-4,  300g-5,  300g-6,  300J-1. 
300J-2,  300J-3.  300J-4.  300J-9, 1857  et  seq., 
6901-6992k.  7401-7671q.  7542,  9601-9657. 
11023.  11048. 

2.  Section  9.1  is  amended  by  revising 
the  introductory  text  and  the  table  is 
amended:  a.  By  revising  the  entries  for 
35.6055(a)(2).  35.6055(b)(1), 
35.6055(b)(2)(I)-(ii),  35;6105(a)(2)(I)-{v), 
(vii),  35.6110(b)(2),  35.6120,  35.6145, 
35.6230(a),  (c),  35.6300(a)(3),  35.6315(c), 
35.6320,  35.6340(a),  35.6350,  35.6500, 
35.6550(a)(l)(ii),  35.6550(b)(l)(iu), 
35.6550(b)(2)(I),  35.6585,  35.6600(a), 
35.6650,  35.6655,  35.6660,  35.6700, 
35.6705,  35.6710,  35.6805; 

b.  By  removing  entries  35.6595(a),. 
35.6665(a),  and  35.6815(a),  (d),  (e);  and 

c.  By  adding  entries  in  numerical 
order  for  35.6595(a),  (b),  35.6665(a),  (b), 
and  35.6815(a),  (c),  (d)  to  read  as 
follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act. 

This  part  consolidates  the  display  of. 
control  numbers  assigned  to  collections 
of  information  in  certain  EPA 
regulations  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA).  No  person  is 
required  to  respond  to  an  information 
collection  request  regulated  by  the  PRA 
luiless  a  valid  control  niunber  assigned 
by  OMB  is  displayed  in  either  this  part, 
another  part  of  the  Code  of  Federal 
Regulations,  a  valid  Federal  Register 
notice,  or  by  other  appropriate  means. 


40  CFR  citation 


OMB 

Control 
No. 


State  and  Local  Assistance 


35.6055(a)(2)  2030-0038 

35.6055(b)(1)  2030-0038 

35.6055(b)(2)(iHii) 2030-0038 

35.61 05(a)(2)(i>-<v),  (vii) 2030-0038 

35.6110(b)(2)  2030-0038 

35.6120 2030-0038 

35.6145 2030-0038 

35.6155(a).  (C)  2030-0038 

35.6230(a).  (c)  2030-0038 

35.6300(a)(3)  2030-0038 

35.6315(c) „ 2030-0038 

35.6320 2030-0038 

35.6340(a)  2030-0038 

35.6350 2030-0038 

35.6500 2030-0038 

35.6550(a)(1)(ii)  2030-0038 

35.6550(b)(1)(iii)  2030-0038 

35.6550(b)(2)(i)  2030-0038 

35.6585 2030-0038 

35.6595(a),  (b) 2030-0038 

35.6600(a)  2030-0038 

35.6650 2030-0038 
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40  CFR  citation 


0MB 

Control 

No. 


35.6655 2030-0038 

35.6660  „ 2030-0038 

35.6665(a),  (b) 2030-0038 

35.6700 2030-0038 

35.6705 2030-0038 

35.6710 2030-0038 

35.6805 2030-0038 

35.6815(a),  (c),  (d)  2030-0038 


IFR  Doc.  99-13030  Filed  5-21-99;  8:45  am) 

BILUNG  CODE  6660-«(M> 

DEPARTMENT  OF  TRANSPORTATION 

Nattonal  Highway  Traffic  Safety 
Administration 

49CFRPartS75 

[Doclwt  No.  99-5697] 
RIN  2127-AG67 

Consumer  Information  Regulations; 
Uniform  Tire  Quality  Grading 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  {t)OT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
agency's  consumer  information 
regulations  and  the  Uniform  Tire 
Quality  Grading  Standards  (UTQGS)  by 
rescinding  the  requirement  that 
passenger  car  manufacturers  provide 
general  UTQGS  information  to 
purchasers  and  potential  purchasers  at 
the  point  of  sale  of  new  vehicles, 
requiring  instead  that  such  information 
be  included  in  owners'  manuals.  In 
addition,  this  rule  removes  the 
requirement  that  manufacturers  supply 
copies  of  UTQGS  information  to  the 
agency,  and  removes  a  nimiber  of 
obsolete  definitions.  Finally,  this  rule 
amends  the  existing  exclusion  of  tires 
with  nominal  rim  diameters  of  10-12 
inches  from  the  UTQGS  to  now  exclude 
tires  with  nominal  rim  diameters  of  12 
inches  or  less. 

This  action  is  being  taken  because  the 
agency  believes  that  elimination  of  the 
point-of-sale  requirement  will  relieve  a 
significant  burden  on  vehicle 
manu&cturers  and  dealers,  yet  will  have 
litde  effect  on  consumers.  The  agency 
believes  that  UTQGS  information  is  of 
little  value  to  consiuners  at  the  point  of 
sale  of  new  vehicles  because  new 
vehicles  are  typically  sold  with  tires 
selected  by  the  manufacturer  based  on 
vehicle  model,  weight,  and  options. 


Further,  consumers  have  shown  little 
interest  in  UTQGS  when  shopping  for  or 
purchasing  new  vehicles.  The  agency 
believes  that  consumers  will  be  better 
served  by  requiring  such  information  to 
be  included  in  owners'  manuals  for  the 
future  reference  of  those  consiuners 
when  shopping  for  replacement  tires. 
DATES:  Effective  date:  The  amendments 
in  this  final  rule  are  effective  September 
1, 1999.  Compliance  date:  Optional 
early  compliance  is  permitted  beginning 
on  the  date  of  publication  of  this  final 
rule  in  the  Federal  Register. 

Petitions  for  reconsideration  of  this 
final  rule  must  be  received  by  NHTSA 
not  later  than  July  8, 1999. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20950. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  P.  L.  Moore, 
Safety  Standards  Engineer,  Office  of 
Planning  and  Consumer  Programs, 
Office  of  Safety  Performance  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590;  telephone  (202) 
366-5222. 

For  legal  issues:  Mr.  Walter  K.  Myers, 
Attorney- Advisor,  Office  of  the  Chief 
Coimsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590, 
telephone  (202)  366-2992. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  30123(e)  of  Title  49,  U.S. 
Code,  requires  the  Secretary  of 
Transportation  to  prescribe  a  uniform 
quality  grading  system  for  motor  vehicle 
tires  to  help  consumers  make  an 
informed  choice  when  purchasing  tires. 
NHTSA  implemented  this  statutory 
mandate  by  issuing  the  UTQGS  at  49 
CFR  575.104,  applicable  to  new 
passenger  car  tires.  The  UTQGS  require 
passenger  Car  and  tire  manufacturers 
and  tire  brand  name  owners  to  provide 
consumers  with  tire  grading  information 
with  respect  to  the  tires'  relative 
performance  in  treadwear,  traction,  and 
temperature  resistance  characteristics. 
Excluded  from  the  UTQGS  are  deep- 
tread,  winter-type  snow  tires,  space- 
saver  or  temporary-use  spare  tires,  tires 
with  nominal  rim  diameters  of  10  to  12 
inches,  and  limited  production  tires  as 
described  in  49  CFR  575.104(c)(2). 

Section  575.6(a)  of  Title  49.  CFR, 
requires  that  at  the  time  a  motor  vehicle 
is  delivered  to  the  first  purchaser  for 
purposes  other  than  resale,  the  vehicle 
manufactiu«r  must  provide,  in  writing 


and  in  the  English  language,  the 
information  specified  in  §§  575.103  and 
575.104  that  is  applicable  to  that  vehicle 
and  its  tires.  The  information  required 
for  tires  is  specified  in 
§  575.104(d)(l)(iii),  which  requires 
vehicle  manufactnrers  to  list  all  possible . 
grades  for  traction  and  temperature 
resistance  and  restate  verbatim  the 
explanation  of  each  of  the  3 
performance  areas.  The  information 
must  also  contain  a  statement  referring 
the  reader  to  the  tire  sidewall  for  the 
specific  grades  of  the  tires  with  which 
the  vehicle  is  equipped.  Section  575.6(c). 
requires  each  vehicle  manufacturer, 
brand  name  owner  of  tires,  and 
manufacturer  of  tires  for  which  there  is 
no  brand  name  owner  to  provide  the 
information  specified  in  subpart  B  of 
Part  575  to  prospective  purchasers  at 
each  location  at  which  its  vehicles  or 
tires  are  offered  for  sale. 

B.  Notice  of  Proposed  Rulemaking. 

The  agency  received  a  petition  for 
rulemaking  from  the  Association  of 
International  Automobile  Manufacturers 
(AIAM)  to  rescind  the  UTQGS 
requirements  on  motor  vehicle 
manufacturers.  In  response  to  that 
petition,  the  agency  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  on 
May  21, 1998.  The  NPRM  proposed: 

(1)  To  amend  §  575.6(a)(1)  by 
requiring  vehicle  manufacturers  to 
include  the  UTQGS  information 
prescribed  in  §  575.104,  Figure  2,  Part  D, 
in  each  vehicle's  owner's  manual  rather 
than  requiring  them  to  provide  UTQGS 
information  to  purchasers  and 
prospective  piut:hasers  at  the  point  of 
sale  of  new  vehicles.  This  action  would 
delete  the  requirement  that 
manufacturers  provide  UTQGS 
information  at  the  point  of  sale,  but 
would  instead  make  that  information 
available  to  vehicle  purchasers  in  their 
owners'  manuals; 

(2)  To  amend  §  575.104(c)(1)  to 
exclude  tires  with  nominal  rim 
diameters  of  12  inches  or  less,  rather 
than  tires  with  nominal  rim  diameters  of 
10-12  inches.  This  change  would 
eliminate  any  ambiguity  about  grading 
tires  smaller  than  10  inches; 

(3)  To  delete  the  definition  of  "brake 
power  unit,"  "lightiy  loaded  vehicle 
weight,"  "maximum  loaded  vehicle 
weight,"  and  "maximimi  sustained 
vehicle  speed"  from  §  575.2(c)  because 
they  are  no  longer  pertinent  to  part  575; 
and 

(4)  To  revise  Example  2  in 

§  575.6(a)(1)  to  reflect  the  changes  made 
in  that  section. 

In  addition  to  the  above  proposals, 
NHTSA  requested  comments  on  a  series 
of  7  questions  soliciting  comments  on 
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such  issues  as  the  extent  to  which 
consumers  and  potential  consiuners 
consider  the  UTQGS  information 
provided  by  vehicle  manufacturers  at 
the  point  of  sale  of  new  vehicles,  what 
quantities  and  what  costs  are  incurred 
in  providing  UTQGS  information  at  the 
point  of  sale,  how  much  lead  time 
would  be  required  to  include  UTQGS 
information  in  owners'  manuals,  and 
what  costs  or  other  problems  would  be 
incurred  by  requiring  that 
manufactiu-ers  provide  the  UTQGS 
ratings  for  the  specific  tires  mounted  on 
each  vehicle. 

C.  Comments  on  the  NPRM. 

NHTSA  received  comments  from 
Mercedes-Benz  of  North  America,  Inc. 
■  (Mercedes),  Volkswagen  of  North 
America,  Inc.  (VW),  AIAM,  and  the 
American  Automobile  Manufacturers 
Association  (AAMA)  in  response  to  the 
NPRM.  The  comments  are  summarized 
as  follows: 

(1)  Delete  Requirement  for  UTQGS 
Information  at  Point  of  Sale  of  New 
Vehicles.  The  commenters  unanimously 
supported  the  proposal  to  delete  the 
requirement  that  motor  vehicle 
manufacturers  provide  UTQGS 
information  to  purchasers  and 
prospective  purchasers  at  the  point  of 
sale  of  new  vehicles.  All  agreed  that 
piu"chasers  and  prospective  purchasers 
rarely  ask  for  UTQGS  information  at 
that  point.  They  argued  that,  in  any 
case,  UTQGS  information  is  of  no  value 
at  that  point  because  tires  are  not  an 
item  of  choice  for  vehicle  purchasers. 
They  asserted,  therefore,  that  such 
information  is  irrelevant  for  purchasers 
and  prospective  purchasers  of  vehicles, 
but  should  be  provided  at  the  place 
where  replacement  tires  are  being 
considered. 

(2)  Require  UTQGS  Information  in 
Owner's  Manuals.  Only  Mercedes 
expressed  support  for  the  proposal  to 
include  the  UTQGS  information  in 
owner's  manuals,  saying  that  such 
information  "located  in  the  owners' 
manual  would  assist  owners  who  would 
like  to  purchase  replacement  tires  at  any 
of  a  number  of  aftermarket 
establishments." 

The  others  uniformly  opposed 
including  UTQGS  information  in 
owners'  manuals.  VW  stated  that  it  has 
been  voluntarily  including  UTQGS 
information  in  its  owners'  manuals. 
However,  VW  and  AIAM  agreed  that 
that  is  not  essential  because  the  UTQGS 
information  wiU  be  available  anjrway 
when  consimiers  consider  the  purchase 
of  replacement  tires.  AAMA  stated  that 
its  members  volxmtarily  provide  UTQGS 
information  in  owners'  manuals  but, 
given  the  lack  of  consumer  interest  in 


this  information  at  the  time  of  new 
vehicle  purchase,  AAMA  does  not 
believe  that  providing  UTQGS 
information  in  owners'  manuals  is 
justified.  AAMA  argued  that  UTQGS 
information  may  be  a  factor  in  the 
purchase  of  replacement  tires,  therefore 
such  information  should  be  provided 
where  replacement  tires  are  offered  for 
sale.  AAMA  noted  that  UTQGS 
information  changes  periodically,  such 
as  when  the  AA  traction  rating  was 
established  by  the  final  rule  of 
September  9, 1996  (61  FR  47437). 
Therefore,  maintaining  UTQGS 
information  at  retail  tire  outlets  would 
provide  up-to-date  information  to 
consimiers  rather  than  leaving  them  to 
rely  on  possibly  obsolete  information 
that  was  current  at  the  time  their 
owners'  manuals  were  printed. 

(3)  UTQGS  Information  for  Individual 
Vehicles.  As  stated  above,  NHTSA 
posed  a  series  of  questions  in  the 
NPRM,  the  7th  of  which  read: 

What  would  be  the  costs  and/or  other 
problems  for  passenger  car  manufacturers  to 
provide,  in  leaflet  form  or  in  the  owner's 
manual,  the  UTQGS  ratings  for  the  specific 
tires  provided  on  each  individual  vehicle? 

All  commenters  opposed  this 
suggestion,  although  to  varying  degrees. 
Mercedes  stated  that  because  the  type  of 
tires  with  which  a  vehicle  is  originally 
equipped  will  likely  change  during  the 
life  of  the  vehicle,  information  on  the 
original  tires  would  be  irrelevant.  In 
addition,  owners  may  erroneously 
assume  that  the  original  tire  type  is  the 
only  type  of  tire  appropriate  for  the 
vehicle.  VW  asserted  that  tires  installed 
at  the  assembly  plant  can  be  different, 
depending  on  the  driveline 
configuration,  options,  and  tire 
availability.  VW,  AIAM  and  AAMA 
argued  that  such  a  requirement  would 
be  extremely  burdensome  and  impose 
unnecessary  costs  without  providing 
any  benefit  to  consmners  considering 
purchase  of  a  new  vehicle. 

(4)  Providing  UTQGS  Information  to 
NHTSA.  VW,  AIAM,  and  AAMA 
opposed  the  proposal  to  retain  the 
requirement  that  vehicle  and  tire 
manufactiu^rs  provide  UTQGS 
information  to  NHTSA  not  less  than  30 
days  prior  to  availability  of  the  product 
to  consumers.  VW,  AIAM,  and  AAMA 
argued  that  such  information  would 
merely  be  a  verbatim  restatement  of  the 
information  in  Figiu«  2,  Part  II  of 

§  575.104  and  therefore  a  needless 
biuden  on  manufacturers.  AAMA 
further  stated  that  this  requirement  is 
becoming  increasingly  difficult  to 
administer  because  of  the  staggering  of 
new  model  introductions  which 


necessitates  multiple  submission  of  the 
same  information. 

(5)  Location  of  UTQGS  Ratings.  AIAM 
opposed  the  agency's  proposal  to 
require  that  the  UTQGS  information  in 
the  owner's  manual  include  a  statement 
that  the  grades  for  the  tires  on  the 
vehicle  can  be  foimd  on  the  tires' 
sidewalls.  AIAM  argued  that  that  is  not 
helpful  to  consumers  since  UTQGS 
information  is  meant  to  be  helpful  only 
in  tire  purchases. 

(6)  Effective  Date.  Mercedes  lu^ed  the 
agency  to  specify  an  effective  date  of 
September  1, 1999  for  the  proposed 
amendments  to  permit  modification  of 
the  owner's  manual  to  correspond  vrith 
a  new  model  year. 

{ 7)  Deletion  of  Obsolete  Definitions. 
Finally,  AIAM  and  AAMA  supported 
the  proposed  deletion  of  the  definitions 
of  brake  power  unit,  lightiy  loaded 
vehicle  weight,  maximum  loaded 
vehicle  weight,  and  maximum  sustained 
vehicle  speed  as  being  obsolete  and 
imneeded. 

D.  Agency  Analysis  and  Decision 

(1 )  Delete  Requirement  for  UTQGS 
Information  at  Point  of  Sale  of  New 
Vehicles.  NHTSA  has  decided  to  rescind 
the  requirement  that  vehicle 
manufacturers  provide  UTQGS 
information  to  piirchasers  and 
prospective  purchasers  of  motor 
vehicles.  The  agency  is  persuaded  by 
the  rationale  in  the  AIAM  petition  and 
the  comments  of  the  others  that 
purchasers  and  prospective  purchasers 
of  motor  vehicles  are  not  concerned 
with  the  UTQGS  when  shopping  for  or 
purchasing  a  new  vehicle.  AAMA  and 
AIAM  stated  that  consumers  rarely  ask 
for  UTQGS  information  and  do  not 
indicate  that  this  is  a  factor  in  their 
purchase  decisions.  Fiirther,  VW  and 
AIAM  pointed  out  that  tires  are  not  an 
option  when  purchasing  a  new  vehicle 
because  different  vehicles  may  be 
equipped  with  difierent  types  of  tires, 
depending  on  the  vehicle  model, 
options  selected  by  the  purchaser,  and 
the  availability  of  tires  at  the  assembly 
plant.  It  is  clear,  therefore,  that  this 
requirement  provides  little,  if  any, 
benefit  to  consumers,  while  constituting 
an  administrative  burden  on  vehicle 
manufacturers.  Accordingly,  the 
recission  of  this  requirement  wiU  relieve 
that  administrative  burden  on  vehicle 
manufacturers. 

(2)  Require  UTQGS  Information  in 
Owners'  Manuals.  NHTSA  has  decided 
to  require  the  general  UTQGS 
information  set  forth  in  Figure  2,  Part  H, 
of  §  575.104  to  be  included  in  vehicle 
owners'  manuals. 

Although  AIAM  stated  that  many 
manufacturers  already  include  UTQGS 
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information  in  their  owners'  manuals, 
VW,  AIAM,  and  AAMA  opposed  the 
NHTSA  proposal  to  require  UTQGS 
information  to  be  placed  in  owners' 
manuals  rather  than  requiring  that 
information  to  be  provided  to 
purchasers  and  prospective  vehicle 
purchasers  at  the  point  of  vehicle  sales 
(see  C(2)  above).  They  argued  that 
UTQGS  information  is  not  essential  and 
should  only  be  provided  for  consumers 
when  shopping  for  replacement  tires. 

NHTSA  continues  to  believe  that 
UTQGS  information  should  be  included 
in  owners'  manuals  because  the  owner's 
manual  stays  with  the  vehicle,  even 
though  owners  of  that  vehicle  may 
change  from  time  to  time.  As  the 
commenters  noted,  consumers  rarely 
seek  UTQGS  information  when 
shopping  for  new  vehicles.  However, 
when  it  is  time  to  replace  the  original 
tires  on  a  vehicle,  the  UTQGS 
information  will  be  readily  available  in 
the  owner's  manual  along  with  all  other 
information  pertaining  to  that  vehicle. 
The  owner's  manual  serves  as  a  primary 
reference  source  for  all  aspects  of  the 
vehicle,  including  the  tires.  Therefore,  it 
is  logical  to  assume  that  when 
replacement  tires  are  needed,  the  then 
owner  of  the  vehicle  will  refer  to  the 
owner's  manual  for  information  and 
recommendations  from  the 
manufacturer  as  to  what  tj^e,  size,  and 
construction  of  tire  would  be  suitable 
for  that  particular  vehicle.  The  UTQGS 
information  in  the  owner's  manual  will 
educate  the  consimier  in  advance  and 
inform  that  person  as  to  what  grades, 
among  other  factors,  to  look  for  before 
arriving  at  the  tire  store.  It  is  also  quite 
possible  that  if  the  UTQGS  information 
were  not  available  to  the  consumer  in 
the  owner's  manual,  that  information 
might  never  be  made  available  to  that 
consimaer. 

AAMA  argued  that  allowing 
consiuners  to  get  up-to-date  UTQGS 
information  at  the  tire  store  is  preferable 
to  getting  what  might  be  obsolete 
information  from  the  owner's  manual. 
AAMA  cited  the  changes  to  the  UTQGS 
in  September  9, 1996  which,  among 
other  things,  created  the  AA  traction 
rating.  NHTSA  acknowledges  that  there 
is  some  validity  to  that  point.  However, 
although  the  grades  of  the  various  tire 
lines  may  change,  the  general 
information  wifii  respect  to  the  UTQGS 
does  not,  and  that  is  what  the  agency  is 
requiring  in  the  owner's  manual.  The 
general  information  in  the  owner's 
manual  acquaints  the  consumer  with 
the  grading  system  so  that  when  that 
person  arrives  at  the  tire  store,  he  or  she 
will  know  that  tires  are  quality  graded 
and  can  then  concentrate  on 


ascertaining  the  grades  of  the  various 
tires. 

(3)  UTQGS  Infonnation  for  Individual 
Vehicles.  NHTSA  has  decided  not  to 
require  manufacturers  to  provide  the 
UTQGS  ratings  on  the  tires  of  individual 
vehicles.  The  commenters  stated  that 
such  a  requirement  would  be 
impractical  and  would  present  a  costly 
and  time-consuming  burden  on 
manufacturers  with  no  benefit  to 
consumers.  The  agency  is  persuaded  by 
the  comments  that  the  tires  mounted  on 
vehicles  depend  on  the  size,  weight,  and 
options  on  the  vehicle  as  well  as  the 
availability  of  tires  at  the  assembly 
plant,  and  that  there  would  therefore  be 
no  cost-efficient  way  to  provide  this 
information  with  each  individual 
vehicle. 

(4)  Providing  UTQGS  Information  to 
NHTSA.  NHTSA  has  decided  not  to 
maintain  the  requirement  that  vehicle 
manufacturers  provide.  UTQGS 
information  to  NHTSA  not  less  than  30 
days  prior  to  availability  of  the  product 
to  consumers.  The  commenters  are 
correct  that  such  submissions  merely 
reiterates  the  UTQGS  general 
infonnation  contained  in  Figxu^  2,  Part 
n  of  §  575.104.  Not  requiring  this 
information  will  alleviate  another 
administrative  burden  on  manufactxirers 
that  woidd  have  no  benefit  to 
consiuners,  at  the  same  time  relieving 
the  agency  of  receiving  and  processing 
information  that  is  not  needed  for 
management  of  the  UTQGS  program. 

(5)  Location  of  UTQGS  Ratings. 
NHTSA  has  decided  to  require  that  the 
general  UTQGS  information  included  in 
the  owners'  manuals  include  a 
statement  that  the  grades  for  the  tires  on 
the  vehicle  can  be  found  on  the  tires' 
sidewalls.  NHTSA  believes  that  since 
new  vehicles  come  with  tires  selected 
by  the  vehicle  manufactiirer  and  not  by 
the  vehicle  purchaser,  that  purchaser 
should  know  how  and  where  to  find  the 
grades  of  the  tires  on  the  vehicle.  Since 
the  agency  is  not  requiring  the  vehicle 
manufacturer  to  provide  the  purchaser 
with  the  grading  information  of  the  tires 
on  each  vehicle  (see  0(3)  above), 
NHTSA  believes  that  it  is  important  that 
the  consumer  be  advised  as  to  where  to 
find  the  grades  of  the  tires  on  the  new 
vehicle. 

(6)  Effective  Date.  As  requested  by 
Mercedes,  NHTSA  has  decided  to  make 
the  amendments  in  this  final  rule 
effective  on  September  1, 1999  to  permit 
the  revisions  of  owners'  manuals  to 
coincide  with  the  change  of  model 
years.  Early  optional  compliance  is 
permitted. 

(7)  Deletion  of  Obsolete  Definitions. 
NHTSA  has  decided  to  delete  the 
definitions  of  brake  power  unit,  lightly 


loaded  vehicle  weight,  maximum  loaded 
vehicle  weight,  and  maximum  sustained 
speed.  AIAM  and  AAMA  supported  this 
proposal  and  since  these  definitions 
were  applicable  to  previously  rescinded 
sections  of  part  575,  they  are  no  longer 
needed  for  any  of  the  provisions  of  part 
575. 

(8)  Other  Amendments  to  Part  575. 
NHTSA  is  also  revising  Example  2  in 
§  575.6(a)(1)  to  be  more  representative  of 
the  type  of  tables  that  might  appear  in 
owners'  manuals  pursuant  to  §  575.103. 
It  is  also  amending  §  575.104(c)(1)  to 
exclude  from  the  provisions  of  §  575.104 
tires  with  nominal  rim  diameters  of  12 
inches  or  less.  NHTSA  proposed  these 
amendments  in  the  NPRM,  but  none  of 
the  commenters  addressed  these  issues. 
NHTSA  continues  to  believe  that  with 
the  amendment  to  §  575.6(a)(1),  revision 
of  Example  2  is  necessary  m  order  to  be 
consistent  with  that  paragraph  as 
amended.  Further,  NHTSA  is  changing 
the  exclusion  from  §  575.104  of  tires 
with  nominal  rim  diameters  between  10 
and  12  inches  to  tires  with  nominal  rim 
diameters  of  12  inches  or  less  in  order 
to  avoid  any  confusion  as  to  the 
exclusion  of  tiies  below  10  inches. 

E.  Rulemaking  Analyses  and  Notioes 

(1)  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 
This  docmnent  was  not  reviewed  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  NHTSA  has 
analyzed  the  impact  of  this  rulemaking 
action  and  has  determined  that  it  is  not 
"significant"  under  the  DOT's 
regulatory  policies  and  procedures.  This 
final  rule  relieves  motor  vehicle 
manufacturers  of  the  requirement  to 
provide  UTQGS  information  to 
purchasers  and  prospective  purchasers 
of  new  motor  vehicles  at  the  points  of 
sale  of  those  vehicles,  but  requires  the 
manufacturers  of  vehicles  equipped 
with  passenger  car  tires  to  include  that 
UTQGS  information  in  the  owner's 
manual  of  each  individual  such  vehicle. 
NHTSA  believes  that  the  cost  of  adding 
UTQGS  information  to  owners' 
manuals,  which  vehicle  manufacturers 
are  already  required  to  provide,  will  be 
minimal  and  in  any  case,  less  than  the 
cost  of  preparing  and  providing  separate 
UTQGS  information  at  new  vehicle 
dealerships.  AIAM  pointed  out  in  its 
petition,  confirmed  by  other 
commenters,  that  some  vehicle 
manufactiu«rs  already  include  UTQGS 
information  in  their  owners'  manuals. 
NHTSA  believes,  therefore,  that 
implementation  of  this  rulemaking 
action  will  result  in  an  undetermined 
net  overall  cost  savings  to  vehicle 
manufacturers.  The  agency  believes, 
however,  that  any  net  cost  savings  will 
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be  minimal,  therefore  not  warranting 
preparation  of  a  full  regulatory 
evaluatioxL 

(2)  Regulatory  Flexibility  Act.  NHTSA 
has  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq.).  I 
hereby  certify  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  The 
amendments  herein  will  primarily  affect 
manufacturers  of  passenger  cars  and 
multipurpose  passenger  vehicles  (NfPV) 
that  are  equipped  with  passenger  car 
tires.  The  Small  Business 
Administration  (SBA)  regulation  at  13 
CFR  part  121  defines  a  small  business 
in  part  as  a  business  entity  "which 
operates  primarily  within  the  United 
SUtes"  (13  CFR  121.105(a)). 

SBA's  size  standards  are  organized 
according  to  Standard  Industrial 
Qassification  (SIC)  codes.  SIC  code  No. 
3711,  "Motor  Vehicles  and  Passenger 
Car  Bodies,"  has  a  small  business  size 
standard  of  1,000  employees  or  fewer. 
SIC  code  No.  3714,  "Motor  Vehicle  Parts 
and  Accessories,"  has  a  small  business 
size  standard  of  750  or  fewer  employees. 

For  manuJEactiirers  of  passenger  cars 
and  MPVs,  NHTSA  estimates  that  there 
are  at  most  5  small  manufactxirers  of 
passenger  cars  in  the  U.S.  Each  such 
manufacturer  serves  a  niche  market, 
often  specializing  in  replicas  or 
"classic"  cars.  Production  for  each  such 
manufacturer  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  500  such 
cars  manufectured  per  year  by  U.S. 
small  businesses. 

By  contrast,  NHTSA  estimates  that 
there  are  9  large  manufacturers  of 
passenger  cars  and  light  trucks  and  vans 
(LTV)  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 
approximately  15  to  15.5  million 
passenger  cars  and  LTVs.  Thus,  NHTSA 
does  not  believe  that  small  businesses 
manufacture  even  0.1  percent  of  the 
total  U.S.  passenger  car  and  LTV 
production  per  year. 

In  view  of  the  above  discussion  under 
E(l),  NHTSA  believes  that  small 
businesses,  small  organizations,  and 
small  governmental  units  will  be 
affected  by  the  proposed  amendments 
only  to  the  extent  that  there  may  be  a 
very  slight,  minimal  decrease  in  the  cost 
of  new  passenger  cars.  Thus,  the  agency 
'  has  not  prepared  a  preliminary 
regulatory  flexibili^  analysis. 

(3)  Executive  Order  12612, 
Federalism.  NHTSA  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  of  E.  0. 12612 
and  has  determined  that  this  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

(4)  National  Environmental  Policy 
Act.  NHTSA  has  analyzed  this 
rulemaking  action  for  the  purposes  of 
the  National  Environmental  Policy  Act 
and  has  determined  that 
implementation  of  this  rulemaking 
action  will  not  have  any  significant 
impact  on  the  quality  of  the  hiunan 
environment. 

(5)  Paperwork  Reduction  Act.  The 
provisions  of  this  final  rule  requiring 
manufacturers  to  provide  information  in 
owners'  manuals  explaining  the  UTQGS 
tire  quality  grades  for  the  benefit  of 
consiuners  are  considered  to  be  third- 
party  information  collection 
requirements  as  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  49  CFR  part 
575  have  been  submitted  to  and 
approved  by  OMB  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501,  et  seq.  This 
collection  of  information  authority  has 
been  assigned  control  numbers  2127- 
0049  for  part  575,  excluding  the 
UTQGS;  and  2127-0519,  Uniform  Tire 
Quality  Grading  Standards,  49  CFR  part 
575.104,  and  has  been  approved  for  use 
through  September  30,  2001. 

(6)  Civil  Justice  Reform.  The 
amendments  in  this  final  rule  Mrill  have 
no  retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  of  a  state 
may  prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  die  standard  is  identical  to  the  Federal 
standard.  However,  the  United  State 
government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  court. 

(7)  Unfunded  Mandates  Reform  Act. 
The  Unfimded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104—4)  requires  agencies 
to  prepare  a  written  assessment  of  the 
costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  resiilt  in  the 
expenditure  by  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 


million  annually.  This  final  rule  does 
not  meet  the  definition  of  a  Federal 
mandate  because  this  rule  involves  very 
little,  if  any,  additional  costs  to  vehicle 
or  tire  manufacturers  and  in  no  case  will 
annual  expenditiu«s  exceed  the  $100 
million  threshold. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products,  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  575  is  amended  as  follows: 

PART  575-CONSUMER 
INFORMATION  REGULATIONS 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§575.2    [Amended] 

2.  Section  575.2(c)  is  amended  by 
removing  the  definitions  of  Brake  poorer 
unit.  Lastly  loaded  vehicle  weight. 
Maximum  loaded  vehicle  weight,  and 
Maximum  sustained  vehicle  speed. 
***** 

3.  Section  575.6  is  amended  by 
revising  paragraphs  (a)(1),  (d)(l)(i), 
(d)(l)(ii),  and  (d)(2),  to  read  as  follows: 

§575.6    Requirementt. 

(a)(1)  At  the  time  a  motor  vehicle  is 
delivered  to  the  first  purchaser  for 
purposes  other  than  resale,  the 
manufecturer  of  that  vehicle  shall 
provide  the  Uniform  Tire  Quality 
Grading  information  required  by 
§  575.104(d)(l)(iii)  in  the  owner's 
manual  of  each  vehicle  it  produces.  The 
vehicle  manufacturer  shall  also  provide 
to  the  purchaser,  in  writing  and  in  the 
English  language,  the  information 
specified  in  §  575.103  of  this  part  that  is 
applicable  to  that  vehicle.  The 
information  provided  with  a  vehicle 
may  contain  more  than  one  table,  but 
the  document  must  either: 

(i)  Clearly  and  imconditionally 
indicate  which  of  the  tables  apply  to  the 
vehicle  with  which  it  is  provided,  or 

(ii)  Contain  a  statement  on  its  cover 
referring  the  reader  to  the  vehicle 
certification  label  for  specific 
information  concerning  which  of  the 
tables  apply  to  that  vehicle.  If  the 
manufacturer  chooses  option  in 
paragraph  (a)(l)(ii)  of  this  section,  the 
vehicle  certification  label  shall  include 
such  specific  information. 

ExaiTip/e  1.  Manufacturer  X  furnishes  a 
document  containing  several  tables  that 
apply  to  various  groups  of  vehicles  that  it 
produces.  The  document  contains  the 
following  notation  on  its  front  page:  "The 
information  that  applies  to  this  vehicle  is 
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contained  in  Table  5."  That  notation  satisfies 
the  requirement. 

Example  2.  Manu£acturer  Y  himishes  a 
document  containing  several  tables  as  in 
Example  1,  with  the  following  notation  on  its 
front  page: 

"Information  applies  as  follows: 

Model  P.  Regular  cab,  135  in.  (3,430  ifam) 
wheel  base — Table  1. 

Model  P.  Club  cab,  142  in.  (3,607  mm) 
wheel  base — Table  2. 

Model  Q— Table  3." 

This  notation  does  not  satisfy  the 
requirement,  since  it  is  conditioned  on  the 
model  or  the  equipment  of  the  vehicle  with 
which  the  document  is  furnished,  and 
therefore  additional  information  is  required 
to  select  the  proper  table. 
***** 

(d){l)(i)  Except  as  provided  in 
paragraph  (d)(l)(ii)  of  this  section,  in  the 
case  of  all  sections  of  subpart  B  other 
than  §  575.104,  as  they  apply  to 
information  submitted  prior  to  new 
model  introduction,  each  manufacturer 
of  motor  vehicles  shall  submit  to  the 
Administrator  2  copies  of  the 
information  specified  in  subpart  B  of 
this  part  that  is  applicable  to  the 
vehicles  offered  for  sale,  at  least  90  days 
before  information  on  such  vehicles  is 
first  provided  for  examination  by 
prospective  purchasers  pursuant  to 
paragraph  (c)  of  this  section. 

(ii)  Where  an  unforeseen  ^ 

preintroduction  modification  in  vehicle 
design  or  equipment  results  in  a  change 
in  vehicle  performance  for  a 
characteristic  included  in  subpart  B  of 
this  part,  a  manufacturer  of  motor 
vehicles  may  revise  information 
previously  furnished  imder  paragraph 
(d)(l)(i)  of  this  section  by  submission  to 
the  Administrator  of  2  copies  of  the 
revised  information  reflecting  the 
performance  changes,  at  least  30  days 
before  information  on  such  vehicles  is 
first  provided  to  prospective  piuchasers 
piu^uant  to  paragraph  (c)  of  this  section. 

(d)(2)  In  the  case  of  §  575.104,  and  all 
other  sections  of  subpart  B  as  they  apply 
to  post-introduction  changes  in 
information  submitted  for  the  current 
model  year,  each  manufacturer  of  motor 
vehicles,  each  brand  name  owner  of 
tires,  and  each  manufectiu«r  of  tires  for 
which  there  is  no  brand  name  owner 
shall  submit  to  the  Administrator  2 
copies  of  the  information  specified  in 
subpart  B  of  this  part  that  is  applicable 
to  the  vehicles  or  tires  offered  for  sale, 
at  least  30  days  before  it  is  first  provided 
for  examination  by  prospective 
piurhasers  pursuant  to  paragraph  (c)  of 
this  section. 
***** 

4.  Section  575.104  is  amended  by 
revising  (c)(1),  (d){l)(i),  and  (d)(l)(iii),  to 
read  as  follows: 


§575.104    Uniform  Tlr«  Quality  Grading 
Standards 


(c)  Application.  (1)  This  section 
applies  to  new  pneiunatic  tires  for  use 
on  passenger  cars.  However,  this  section 
does  not  apply  to  deep  tread,  winter- 
type  snow  tires,  space-saver  or 
temporary  use  spare  tires,  tires  with 
nominal  rim  diameters  of  12  inches  or 
less,  or  to  limited  production  tires  as 
defined  in  paragraph  (c)(2)  of  this 
section. 
***** 

(d)*  *  * 

(l)(ii)  hi  the  case  of  the  information 
required  by  §  575.6(c)  to  be  furnished  to 
prospective  purchasers  of  tires,  each  tire 
manufacturer  or  brand  name  owner 
shall,  as  part  of  that  information,  list  all 
possible  grades  for  traction  and 
temperatiue  resistance,  and  restate 
verbatim  the  explanation  for  each 
performance  area  specified  in  Figure  2. 
The  information  need  not  be  in  the  same 
format  as  in  Figure  2.  The  information 
must  indicate  clearly  and 
imambiguously  the  grade  in  each 
performance  area  for  each  tire  of  that 
manufactiirer  or  brand  name  owner 
offered  for  sale  at  the  particular 
location. 

(iii)  Each  manufacturer  of  motor 
vehicles  equipped  with  passenger  car 
tires  shall  include  in  the  owner's 
manual  of  each  such  vehicle  a  list  of  all 
possible  grades  for  traction  and 
temperature  resistance  and  restate 
verbatim  the  explanation  for  each 
performance  area  specified  in  Figine  2, 
Part  n.  The  information  need  not  be  in 
the  exact  format  of  Figure  2,  Part  U,  but 
it  must  contain  a  statement  referring  the 
reader  to  the  tire  sidewall  for  the 
specific  tire  grades  for  the  tires  with 
which  the  vehicle  is  equipped,  as 
follows: 

Uniform  Tire  Quality  Grading 

Quality  grades  can  be  found  where 
applicable  on  the  tire  sidewall  between  tread 
shoulder  and  maximum  section  width.  For 
example: 

Treadwear  200  Traction  AA  Tempo-atuie  A 

***** 

Issued  on:  May  14, 1999. 
Ricardo  Martinez, 
Administrator. 

[FR  Doc.  99-13064  Filed  5-21-99;  8:45  am) 
BILUNG  CODE  4»1fr-«B-P 


DEPARTMErfT  OF  COMMERCE 

Nationar  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Dockat  No.  990414095-9095-01;  I.D. 
033199B] 

RIN  0648-AM57 

Regulations  Governing  ttie  Taldng  of 
Marine  Mammals  by  Alaskan  NattvM; 
Martdng  and  Reporting  of  Beluga 
Whales  Harvested  in  Cook  Inlet 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Intfflim  final  rule;  request  for 
comments. 

summary:  This  interim  final  rule 
amends  50  CFR  216.23  to  require  the 
marking  and  reporting  of  beluga  whales, 
Delphinapterus  leucas,  harvested  from 
Cook  Inlet,  Alaska,  by  Alaskan  Natives. 
Comments  are  requested.  The  marking 
and  reporting  is  necessary  to  provide 
essential  biological  data  for  the 
management  and  conservation  of  the 
stock.  The  effect  of  the  information  will 
be  to  provide  a  more  soimd  scientific 
basis  for  management  of  the  stock. 
DATES:  Effective  May  24, 1999. 
Comments  on  the  interim  rule  will  be 
accepted  until  Jime  23, 1999. 
ADDRESSES:  Comments  on  the  interim 
rule  should  be  addressed  to  the 
Assistant  Regional  Administrator  for 
Protected  Resources,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  Alaska  99802-1668.  A  copy  of 
the  Environmental  Assessment  for  this 
action  may  be  obtained  by  contacting 
Brad  Smith;  NMFS,  222  West  7* 
Avenue,  Box  43,  Anchorage,  Alaska 
99513.  Comments  regarding  the  burden- 
hour  estimate  or  any  other  aspect  of  the 
collection  of  information  in  this  rule 
should  be  sent  to  the  preceding 
individual  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  AttenUon:  NOAA  Desk  Officer. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Smith:  telephone  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Marine  Mammal  Protection  Act 
of  1972  (MMPA),  as  amended,  was 
enacted  for  the  purpose  of  ensuring  the 
long-term  siuvival  of  marine  mammals 
by  establishing  Federal  responsibility 
for  their  conservation  and  management. 
The  MMPA  imposed  a  general 
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moratorium  on  the  taking  of  marine 
mammals.  Section  101(b)  of  the  MMPA 
provides  an  exemption  allowing 
Alaskan  Natives  to  harvest  marine 
mammals  for  subsistence  or  for 
purposes  of  Native  handicraft.  The 
Congress,  on  October  9, 1981,  amended 
the  MMPA  with  the  passage  of  Public 
Law  97-58  that,  among  other  things, 
added  section  109(i).  This  section 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  prescribe  regiilations 
requiring  the  marking,  tagging,  and 
reporting  of  animals  taken  pursuant  to 
section  101(b)  "after  providing  notice 
thereof  in  the  Federal  Register  and  in 
newspapers  of  general  circulation,  and 
through  appropriate  electronic  media,  in 
the  affected  area  and  providing 
opportunity  for  a  hearing  thereon  in 
such  area."  Section  109(i)  was  enacted 
to  enable  the  Secretary  to  gather 
sufficient  information  on  the  harvest 
and  biology  of  marine  manunals  taken 
by  Alaskan  Natives  to  determine  what 
effect  such  taking  was  having  on  these 
populations. 

The  interim  final  rule  requires 
Alaskan  Natives,  upon  harvesting  a 
beluga  whale  from  Cook  Inlet,  Alaska,  to 
(1)  remove  the  lower  left  jawbone,  (2) 
provide  the  jawbone  to  NMFS,  and  (3) 
provide  information  on  the 
circumstances  of  the  harvesting  of  the 
whale. 

Status  of  Stock 

The  Cook  Inlet  stock  of  beluga  whale 
is  genetically  and  geographically 
isolated  from  other  Alaskan  populations 
of  beluga  whales.  NMFS  has  conducted 
annual  surveys  of  the  Cook  Inlet  beluga 
whale  between  1994  and  1998.  Results 
show  a  severe  decline  in  estimated 
abundance,  with  the  1998  estimate  (347 
animals)  nearly  50  percent  lower  than 
the  1994  estimate  (653  animals). 
Reliable  historical  estimates  of 
abimdance  are  not  available;  however. 
Native  hunters  have  stated  their  belief 
the  stock  niunbered  at  least  1,000 
animals  as  recentiy  as  the  1980s. 

Responding  to  the  dramatic  decline  in 
this  stock,  NMFS  initiated  a  Status 
Review  of  the  Cook  Inlet  stock  on 
November  11, 1998.  This  process  will 
evaluate  the  health  of  the  stock  and 
make  recommendations  for  possible 
designation  imder  the  MMPA  and/or 
Endangered  Species  Act  (ESA). 

Recommendations  from  this  review 
are  expected  to  be  published  at  the  end 
of  May  1999. 

Native  Harvest 

The  Cook  Inlet  beluga  whale  stock  is 
hunted  by  Alaskan  Natives,  some  of 
whom  reside  in  communities  on  or  near 
Cook  Inlet  and  some  of  whom  are  &t)m 


other  Alaskan  towns  and  villages.  The 
whales  concentrate  off  the  mouths  of 
several  rivers  entering  upper  Cook  Inlet 
during  the  ice-free  season,  making  them 
especially  vulnerable  to  hunting.  Most 
hunters  use  small  motorboats  laimched 
from  Anchorage,  and  hiuit  near  the  river 
mouths.  Common  hunting  technique  is 
to  isolate  a  whale  frtim  a  group  and 
pursue  it  into  shallow  waters.  Whales 
are  shot  with  high  powered  rifles  and 
may  be  harpooned  to  aid  in  recovery. 
The  muktuk  (skin  and  blubber),  flippers, 
and  tail  flukes  are  normally  harvested 
for  food,  while  some  hunters  may  also 
retain  the  meat.  Subsistence  harvest 
levels  of  Cook  Inlet  beluga  whales  are 
laraely  imreported. 

The  Cook  Inlet  Marine  Mammal 
Coimcil  (CIMMC)  is  an  organization  of 
Cook  Inlet  treaty  tribes.  Native  himters, 
and  concerned  Alaskan  Natives.  The 
CIMMC  was  established  to  promote 
conservation,  management,  and 
utilization  of  Cook  Inlet  marine 
mammals  by  Alaskan  Natives.  The 
CIMMC  provided  estimates  of  Native 
harvest  for  1995  and  1996,  which 
indicated  42  beluga  whales  were  landed 
in  1995  with  an  additional  26  struck 
and  lost.  The  1996  harvest  was 
estimated  as  49  beluga  whales  landed 
and  49-98  additional  whales  struck  and 
lost.  Because  many  Native  hunters  in 
Cook  Inlet  are  not  affiliated  with  the 
CIMMC,  these  estimates  may  not 
include  a  substantial  portion  of  the 
overall  harvest.  Similarly,  reports  of  the 
number  of  beluga  whales  that  are  struck 
and  lost  are  not  accurately  reported 
because  (1)  siuveys  within  the  hunting 
community  have  been  sporadic,  (2) 
hunters  have  stated  reluctance  to  report, 
(3)  surveys  have  been  conducted  after 
the  himting  season,  relying  on  accurate 
memory  of  multiple  events,  and  (4)  a 
portion  of  these  himters  are  not  known 
to  NMFS  or  CIMMC  and  have  not  been 
siuveyed.  Therefore,  NMFS  has 
determined  that  promulgation  of 
reporting  regulations  is  necessary  to 
establish  reliable  harvest  estimates. 

NMFS  has  modeled  the  viability  of 
the  Cook  Inlet  beluga  whale  stock. 
Analyses  indicate  that  annual 
recruitment  for  this  stock  of  beluga 
whales  is  4  percent.  NMFS  has 
determined  that  no  more  than  2  percent 
of  the  population  should  be  removed 
annually  in  order  to  prevent  further 
decline  and  provide  for  the  recovery 
and  conservation  of  the  stock.  Recent 
Native  subsistence  harvest  removals, 
therefore,  are  in  excess  of  ten  times  this 
level.  At  a  ciurent  popxilation  decline  of 
15  percent  per  year,  which  accounts  for 
some  recruitment  to  the  population,  the 
Cook  Inlet  beluga  whale  stock  would  be 
reduced  to  50  percent  of  its  current  level 


within  5  years.  Without  acciuate  and 
timely  information  on  the  Native 
subsistence  harvest,  NMFS'  ability  to 
execute  its  Federal  mandate  to  conserve 
this  stock  will  be  greaUy  compromised. 
Harvest  reductions  may  be  achieved 
through  on-going  efforts  for  the 
cooperative  management  of  this  stock 
between  NMFS  and  CIMMC. 
Additionally,  NMFS  may  promulgate 
regulations  to  regulate  Native  harvest 
under  the  MMPA  or  ESA.  However, 
such  regulations  require  the  stock  to 
fixst  be  listed  as  a  tlueatened  or 
endangered  species,  or  as  a  depleted 
stock  under  the  MMPA.  Because  of  this 
requirement  and  the  procedural 
requirements  for  rulemaking  to  regulate 
the  harvest,  such  regulations  cannot  be 
completed  in  time  to  address  the  1999 
harvest  season.  The  potential  impact  of 
the  1999  harvest  on  the  stock 
necessitates  an  acciu-ate  count  of  the 
niunber  of  whales  harvested.  If  the  effort 
to  obtain  a  co-managepent  agreement  is 
successful,  the  data  will  provide 
information  on  how  well  the  agreement 
is  working,  ff  imsuccessful,  information 
on  harvest  levels  becomes  important  to 
management  actions  that  will  be 
required  in  the  future. 

Marking 

The  interim  regulation  requires  each 
whaling  captain  to  collect  the  left  lower 
jawbone  (with  teeth  left  in  place)  frt)m 
beluga  whales  harvested  from  Cook 
Inlet.  The  jawbone  may  be  removed 
with  a  knife,  labeled,  and  placed  into  a 
plastic  (garbage)  bag  for  transport.  The 
left  lower  jawbone  weighs  less  than  5 
pounds  and  does  not  represent  a 
hardship  to  collect  or  transport.  The 
whaling  captain  or  vessel  operator  is       ' 
required  to  provide  these  samples  to  the 
NMFS  Anchorage  Field  Office  at  222 
West  7*  Avenue,  Anchorage,  Alaska 
99513,  within  72  hours  of  returning 
&Y)m  the  hunt.  NMFS  biologists,  or  a 
NMFS-designated  contact,  will  receive 
and  tag  these  samples  and  provide  a 
reporting  form  to  the  whaling  captain  or 
vessel  operator. 

Marking  Objectives 

The  collection  of  the  intact  lower 
jawbone  from  each  harvested  beluga 
whale  will  improve  the  present 
acciuacy  of  estimated  Native  harvest.  . 
Teeth  firom  the  jawbone  will  be 
analyzed  to  determine  the  age  of  the 
animal.  Flesh  from  the  jawbone  will  be 
used  to  determine  the  sex  of  the  whale 
and  for  genetic  studies  of  the  Cook  Inlet 
beluga  whale  stock.  NMFS  surveys  often 
find  dead  beluga  whales  along  Cook 
Inlet,  and  the  removal  of  the  lower  left 
jawbone  would  distinguish  carcasses  as 
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Native  harvest  rather  than  struck  and 
lost  or  death  by  other  causes. 

Reportiiig 

Each  whaling  captain  or  vessel 
operator,  upon  killing  and  landing  a 
beluga  whale  from  Cook  Inlet,  is 
requh«d  to  remove  and  label  the 
described  sample  and  deliver  it  to 
NMFS  (marking)  and  to  complete  a 
reporting  form  providing  supporting 
biological  or  management  information 
on  that  harvest.  The  captain  or  vessel 
operator  is  required  to  complete  the 
form  and  return  it  to  NMFS  Anchorage 
Field  OfBce,  within  30  days. 

The  data  from  reporting  forms  will 
provide  more  complete  estimates  of 
harvest  levels.  Additional  information 
provided  will  include  the  date  and  time 
of  the  harvest,  the  coloration  of  the 
whale,  the  area  from  which  it  was 
harvested,  the  method  of  harvest,  and 
other  comments  such  as  stomach 
contents  and  any  unusual  physical  or 
behavioral  observations.  The 
information  contained  on  these  forms 
will  be  held  by  NMFS  and  made 
available  to  the  hunters,  other  Alaskan 
Native  organizations,  and  the  public. 

This  information  is  necessary  to 
evaluate  the  health  and  stabili^  of  the 
Cook  Inlet  beluga  whale  stock  and  to 
manage  these  whales  in  order  to  both 
preserve  the  stock  and. provide  for  the 
sustainable  subsistence  harvest  by 
Alaskan  Natives.  Because  the  most 
recent  population  analysis  indicates  that 
no  more  than  2  percent  of  a  popidation 
of  347  beluga  whales  should  be 
harvested,  and  because  the  potential 
harvest  during  the  1999  season  may 
greatly  exceed  this  amount,  NMFS 
believes  regulations  are  needed 
immediately.  In  the  absence  of  such 
reporting,  NMFS  will  be  imable  to 
monitor  harvest  levels,  and  removals 
from  this  population  may  reach  levels 
that  could  harm  the  continued  existence 
of  this  stock. 

Request  for  Comments 

NMFS  will  accept  written  comments 
(see  ADDRESSES)  on  this  interim  final 
rule  until  June  23, 1999.  A  public 
hearing  on  the  interim  final  rule  will  be 
held  in  the  Cook  Inlet  area.  A 
notification  of  the  date  and  location  of 
the  hearing  will  be  published  in  the 
Federal  Register. 

Classification 

An  Environmental  Assessment  (EA) 
has  been  prepared  by  NMFS  to  address 
this  action  and  is  available  for  public 
review  and  comment.  Persons  wishing 
to  obtain  this  EA  should  contact  NMFS 
Anchorage  Field  Office  (see  ADDRESSES). 


This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries  (AA),  NOAA,  finds  that  good 
cause  exists,  imder  5  U.S.C.  553(b)(B),  to 
waive  prior  notice  and  an  opportimity 
for  comment  on  this  rule.  It  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment 
because  the  subsistence  harvest  of 
beluga  whales  will  start  sometime  in 
May. 

The  Cook  Inlet  population  of  beluga 
whales  has  dramatically  declined  from 
an  estimated  653  animals  in  1994  to  a 
recently  completed  estimate  of  347 
animals  in  1998.  Estimates  bxtm  the 
1995  subsistence  harvest  were  42  beluga 
whales  landed  and  26  struck  and  lost. 
The  1996  harvest  was  estimated  as  49 
whales  landed  and  49-98  additional 
whales  struck  and  lost. 

NMFS  is  in  the  process  of  a  status 
review  to  determine  whether  the  stock 
should  be  listed  as  endangered  or 
threatened  under  the  ESA  or  designated 
as  depleted  under  the  MMPA.  Because 
of  the  potential  impact  of  the  1999 
harvest  on  the  stock,  it  is  important  to 
have  an  accurate  number  of  the  whales 
harvested.  If  the  effort  to  obtain  a  co- 
management  agreement  is  successful, 
the  data  will  provide  information  on 
how  well  the  agreement  is  working.  If 
imsuccessful,  information  on  harvest 
levels  beccMues  the  key  to  management 
actions  that  will  be  required  in  the 
future. 

For  these  reasons,  the  Assistant 
Administrator  for  Fisheries  also  finds 
that  good  cause  exists  under  5  U.S.C. 
553(d)(3),  that  the  rule  should  not  be 
subject  to  a  30-day  delay  in  e^ctive 
date. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  by 
5  U.S.C.  553  at  by  any  other  law,  under 
5  U.S.C.  603(b)  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  are 
not  applicable  to  this  rule.  Accordingly, 
an  initial  Regulatory  Flexibility 
Analysis  was  not  prepared  for  this  rule. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (PRA).  This  collection  was 
submitted  to  0MB  for  review  \mder 
section  3540(b)  of  the  PRA  and  was 
approved  by  0MB  on  May  11, 1999 
(OMB  no.  0648-0382)  with  an 
expiration  date  of  October  31, 1999. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  the 
requirements  of  the  PRA  unless  that 


collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  one-half  hour  per 
response,  including  time  necessary  to 
remove  and  label  the  jawbone  and  to 
complete  the  reporting  form.  Comments 
are  invited  on  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  and  function 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including, 
through  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Please  send  any  comments 
to  NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  216 

Marine  mammals.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  18, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  21»— REGULATIONS 
GOVERNING  THETAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  216  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §  216.23,  paragraph  (e)  is  added 
to  read  as  follows: 

f2t6^    Nativa  axcapUons. 

*        •        •        •        * 

(e)  Marking  and  reporting  of  Cook 
Inlet  Beluga  Whales.  (1)  Definitions.  In 
addition  to  definitions  contained  in  the 
MMPA  and  the  regulations  in  this  part: 

(i)  Reporting  means  the  collection  and 
delivery  of  biological  data,  harvest  data, 
and  other  information  regarding  the 
effect  of  taking  a  beluga  whale 
(Delphinapterus  leucas)  from  Cook 
Inlet,  as  required  by  NMFS. 

(ii)  Whaling  captain  or  vessel  operator 
means  the  individual  who  is  identified 
by  Alaskan  Natives  as  the  leader  of  each 
hunting  team  (usually  the  other  crew  on 
the  boat)  and  who  is  the  whaling 
captain:  or  the  individual  operating  the 
boat  at  the  time  the  whale  is  harvested 
or  transported  to  the  place  of 
processing. 
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(iii)  Cook  Inlet  means  all  waters  of 
Cook  Inlet  north  of  59°  North  latitude, 
including,  but  not  limited  to,  waters  of 
Kachemak  Bay,  Kamishak  Bay,  Chinitna 
Bay,  and  Tuxedni  Bay. 

(2)  Marking.  Each  whaling  captain  or 
vessel  operator,  upon  killing  and 
landing  a  beluga  whale  [Delphinapterus 
leucas)  from  Cook  Inlet,  Alaska,  must 
remove  the  lower  left  jawbone,  leaving 
the  teeth  intact  and  in  place.  When 
multiple  whales  are  harvested  during 
one  hunting  trip,  the  jawbones  will  be 
marked  for  identification  in  the  field  to 
ensure  correct  reporting  of  harvest 
information  by  placing  a  label  marked 
with  the  date,  time,  and  location  of 
harvest  within  the  container  in  which 
the  jawbone  is  placed.  The  jawbone(s) 
must  be  retained  by  the  whaling  captain 
or  vessel  operator  and  delivered  to 
NMFS  at  the  Anchorage  Field  Office, 
222  West  7*  Avenue,  Anchorage,  Alaska 
99513  within  72  hours  of  returning  from 
the  hunt. 

(3)  Reporting.  Upon  delivery  to  NMFS 
of  a  jawbone,  the  whaling  captain  or 
vessel  operator  must  complete  and  mail 
a  reporting  form,  available  from  NMFS, 
to  the  NMFS  Anchorage  Field  Office 
within  30  days.  A  separate  form  is 
required  for  each  whale  harvested. 

(i)  To  be  complete,  the  form  must 
contain  the  following  information:  the 
date  and  location  of  kill,  the  method  of 
harvest,  and  the  coloration  of  the  whale. 
The  respondent  will  also  be  invited  to 
report  on  any  other  observations 
concerning  the  animal  or  circumstance 
of  the  harvest. 

(ii)  Data  collected  piusuant  to 
paragraph  (e)  of  this  section  will  be 
reported  on  forms  obtained  from  the 
Anchorage  Field  Office.  These  data  will 
be  maintained  in  the  NMFS  Alaska 
Regional  Office  in  Juneau,  Alaska, 
where  such  data  will  be  available  for 
public  review. 

(4)  No  person  may  falsify  any 
information  required  to  be  set  forth  on 
the  reporting  form  as  required  by 
paragraph  (e)  of  this  section. 

(5)  The  Anchorage  Field  Office  of 
NMFS  is  located  in  room  517  of  the 
Federal  Office  Building,  222  West  7<» 
Avenue;  its  mailing  address  is:  NMFS, 
Box  43,  Anchorage.  AK.  99513. 

(PR  Doc.  99-13083  Filed  5-21-99;  8:43  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  981231333-9127-03;  1.0. 
12289eE] 

RIN0648-AM12 

Fislieries  off  West  Coast  States  and  in 
ttie  Western  Pacific;  Pacific  Coast 
Groundfish  Hstiery;  Hnal  1999  ABC, 
OY,  and  TritMi  and  NontrltMi 
Allocations  for  Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  publishes  a  final  rule 
to  axmoimce  the  1999  optimum  )deld 
(OY)  specification  (formerly  called 
"harvest  guideline")  for  Pacific  whiting 
(whiting)  harvested  off  Washington, 
Oregon,  and  California,  and  announces 
allocation  of  a  portion  of  the  OY  to 
Washington  coastal  tribal  fisheries.  This 
rule  is  intended  to  accommodate  the 
Washington  coastal  treaty  tribes'  rights 
to  Pacific  whiting  and  to  provide 
equitable  allocation  of  the  whiting 
resource,  and  promoting  the  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP). 

DATES:  Effective  May  19, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA)  for 
this  action  is  available  from  NMFS, 
Northwest  Region,  Sustainable  Fisheries 
Division,  7600  Sand  Point  Way  NE. 
Bldg.  1,  Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson,  Northwest  Region, 
NMFS.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  Two 
actions  are  announced  in  this 
document:  The  final  1999  acceptable 
biological  catch  (ABC)  and  OY  for 
whiting  and  allocation  of  part  of  that  OY 
to  the  Washington  coastal  treaty  tribes. 
Further  background  on  these  actions  is 
foimd  in  the  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  January  8, 1999  (64 
FR  1341)  with  a  request  for  comments. 
Comments  were  received  only  on  the 
tribal  allocation,  and  are  addressed  later 
in  this  document.  A  draft  EA/RIR  (dated 
March  1, 1999)  {md  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  (dated 
December,  17, 1998)  were  prepared  for 
the  tribal  allocation  and  made  available 


at  the  March  9-12, 1999,  meeting  of  the 
Pacific  Fishery  Management  Council 
(Council).  An  FRFA  has  been  prepared 
and  is  appended  in  the  final  EA/RIR/ 
FRFA  for  the  tribal  allocation. 

1999  ABC/DY 

Preliminary  ranges  for  the  U.S.  ABC 
and  OY  were  recommended  at  the 
Coimcil's  November  1998  meeting.  The 
upper  end  was  232,000  mt,  the  same  as 
the  1998  ABC  and  OY  for  U.S.  waters. 
The  lower  end  was  178,000  mt  (the 
amount  projected  for  the  ABC  (the 
proxy  for  maximmn  sustainable  yield 
(MSY),  also  called  the  MSY  proxy)  for 
the  U.S.  and  Canada  combined  in  the 
then  most  recent  stock  assessment  for 
the  1998  fishery),  multiplied  by  0.8, 
which  is  the  proportion  taken  by  the 
United  States  in  recent  years. 

The  final  OY  for  whiting  was  delayed 
from  the  normal  January  1  specification 
cycle  so  that  data  from  the  summer  1998 
siuvey  could  be  analyzed  and 
incorporated  into  a  new  stock 
assessment.  The  new  assessment  was 
considered  at  the  March  9-12, 1999, 
CouncU  meetinp. 

A  number  of  issues  were  discussed 
such  as:  (1)  the  appropriate  harvest 
policy  to  be  used — ^whether  to  continue 
with  the  hybrid  harvest  policy  used  in 
recent  years,  or  to  convert  to  die  40-10 
harvest  policy  adopted  for  most  other 
groundfish  species  (see  the  annual 
specifications  published  at  64  FR  1316 
January  8, 1999,  and  Amendment  11  to 
the  FMP);  (2)  continuation  of  the  80- 
percent  U.S.  allocation  of  the  U.S.- 
Canada MSY;  and  (3)  whether  the  ABC 
and  OY  should  apply  only  to  1999,  or 
whether  it  could  be  applied  to  the  year 

2000  as  well,  since  a  new  assessment 
will  not  be  conducted  in  1999. 

ABC 

Under  Amendment  11  to  the  FMP, 
ABC  is  set  equal  to  a  default  proxy  for 
the  fishing  mortality,  rate  (F)  needed  to 
produce  the  MSY  (Fmsy).  In  recent 
years,  a  hybrid  F  harvest  policy,  similar 
to  the  F35  policy  used  for  other 
groundfish  species,  was  used  as  the 
Fmsy  proxy  for  whiting  ("F35"  means 
the  fishing  mortality  rate  that  reduces 
the  spawning  potential  per  recruit  to  35 
percent  of  the  unfished  condition).  F35 
is  commonly  used  in  the  FMP  for  faster 
growing  stocks  or  stocks  with  quicker 
recruitment.  The  new  poUcy,  F40  with 
the  40-10'OY  adjustment,  results  in 
similar  harvest  rates  to  the  moderate 
hybrid  F  policy  used  in  previous  years. 
Consequently,  the  Council  endorsed  the 
use  of  the  more  conservative  F40  for 
whiting,  which  would  result  in  a  U.S.- 
Canada ABC  of  320,000  mt  in  1999  (and 
297,000  mt  in  2000).  Applying  the  80- 
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percent  U.S.  share  would  result  in  a 
U.S.  ABC  of  256,000  mt  in  1999  (and 
237,600  in  2000).  However,  the  Council 
recommended  a  more  conservative  U.S. 
ABC  of  232,000  mt  for  1999,  and 
signaled  its  intent  to  do  the  same  in 
2000,  as  discussed  below. 

OY 

Amendment  11  also  adopted  a  new, 
precautionary  policy  for  establishing 
OY.  This  policy  is  more  completely 
described  in  the  annual  specifications 
(64  FR 1316,  January  8, 1999).  Under 
this  policy,  if  the  stock  biomass  (B)  is 
believed  to  be  equal  to  or  less  than  the 
MSY  biomass  (Bmsy),  a  precautionary 
OY  threshold  is  established  at  the  MSY 
biomass  size,  which  is  assiuned  to  be  40 
percent  of  the  unfished  biomass.  A  stock 
whose  current  biomass  is  between  25- 
40  percent  of  the  unfished  level  is  said 
.  to  be  in  the  "precautionary  zone."  The 
farther  the  stock  is  below  the 
precautionary  threshold  (in  this  case  40 
percent  of  the  unfished  bioma:>s),  the 
greater  the  reduction  in  OY  will  be 
relative  to  the  ABC.  This  default  harvest 
policy  is  also  called  the  "40-10"  policy 
because  the  OY  is  set  according  to  a 
mathematical  relationship  that  reduces 
the  OY  at  an  increasing  rate  to  zero  as 
the  stock  approaches  10  percent  of  its 
imfished  biomass  (e.g.,  the  farther  the 
stock  is  below  the  precautionary 
threshold,  the  greater  the  reduction  in 
OY  will  be  relative  to  the  ABC).  In  the 
nearterm,  the  40-10  policy  results 
harvest  levels  similar  to  those  obtained 
by  the  hybrid  F  policy  previously  used 
for  whiting,  but  dampens  the  variability 
in  harvest  from  year  to  year. 


The  new  stock  assessment  indicated 
that  the  mature  female  biomass  of 
whiting  in  1998  was  at  37  percent  of  its 
unfished  level,  and,  thus,  is  slightly  into 
the  precautionary  zone.  To  determine 
the  OY  for  the  U.S.  portion  of  the 
fishery,  the  40-10  harvest  policy  is 
applied  to  the  F40  MSY  proxy  for  the 
U.S.-Canada  combined,  and  then  80- 
percent  (the  U.S.  share)  of  the  resulting 
nimiber  is  used;  the  resulting  OY  is 
240,800  mt  for  1999  and  220,000  mt  for 
2000.  This  approach  is  more 
conservative  than  that  used  in  the  past 
in  that  the  80  percent  factor  is  applied 
ahet  the  40-10  value  is  calculated, 
rather  than  before.  However,  the  final 
results  over  the  next  few  years  are 
similar  to  what  would  have  been 
reached  using  the  previous  hybrid-F 
policy. 

United  States-Canada 

The  allocation  of  the  whiting  resource 
between  the  United  States  and  Canada 
is  not  resolved.  The  stock  assessment 
was  a  collaborative  effort  between  the 
two  nations  and  there  appears  to  be 
agreement  as  to  the  level  of  the 
combined  U.S.-Canada  MSY.  However, 
the  results  of  the  new  stock  assessment 
were  not  available  in  time  to  hold 
formal  negotiations  with  Canada  before 
the  March  Coimcil  meeting. 
Consequently,  the  Coimcil  assumed 
continuation  of  the  80-percent  share 
that  the  U.S.  has  harvested  in  recent 
years.  Although  Canada  has  in  the  past 
converted  the  U.S.  catch  into  a  70- 
percent  share,  resulting  in  exceeding  the 
US-Canada  MSY  by  about  12  percent 
annually,  NMFS  hopes  that  the  more 


conservative  F40  and  40-10  harvest 
policy  approach  adopted  by  the  United 
States  for  1999  will  also  result  in  a  more 
conservative  approach  by  Canada. 
Meetings  with  Canada  on  this  issue  are 
expected  to  be  scheduled  in  1999. 

Final  U.S.  ABC  and  OY 

Because  no  new  whiting  assessment 
will  be  conducted  in  1999  for  2000,  the 
Coimcil  considered  whether  to  use  the 
individual-year  recommendations  from 
the  assessment  for  1999  and  2000,  or  to 
implement  equal  OYs  at  an  intermediate 
level  in  both  years.  The  Council 
preferred  the  latter  approach,  which 
results  in  equal  U.S.  OY  values  for  1999 
and  2000  at  230.000  mt.  However, 
because  these  average  levels  were  very 
close  to  the  ABC  and  OY  used  in  1998, 
the  Council  recommended  continuation 
of  the  1998  U.S.  ABC  and  OY  in  1999, 
in  which  the  U.S.  ABC  and  OY  are  the 
same,  232,000  mt,  based  on  an  overall 
U.S.-Canada  ABC  of  290,000  mt. 

Tribal  Allocation 

The  Council  considered  tribal  whiting 
allocations  at  its  September  meeting,  but 
delayed  its  final  recommendation  until 
its  March  1999  meeting  when  the  final 
ABC  and  OY  recommendations  were 
made,  hi  1999,  the  Quileute  treaty  tribe 
for  the  first  time  joined  the  Makah  tribe 
in  expressing  interest  in  whiting,  and 
the  two  tribes  submitted  a  proposal  for 
determining  annual  tribal  allocations. 
This  framework  proposal  that  would 
vary  the  tribal  allocation  depending  on 
the  level  of  OY  appears  in  the  following 
table. 


U.S.  Optimum  yield  (OY) 


Up  to  145,000  mt 

145,001  to  175,000  mt 
175.001  to  200,000  mt 
200,001  to  225,000  mt 
225,001  to  250,000  mt 
Over  250,000  mt 


Makah 


17.5%  of  the  U.S.  OY 

25.000  mt  

27,500  mt  

30,000  mt  

32,500  mt  

35,000  mt  


Quileute 


2,500  mt 
2.500  mt 
2,500  mt 
2,500  mt 
2,500  mt 
2.500  mt 


Total  allocation 


17.5%  OY  plus  2.500  mt. 

27.500  mt. 

30.000  mt. 

32.500  mt. 

35,000  mt. 

37,500  mt. 


The  tribal  proposal  also  states  that  if 
the  Quileute  Tribe  is  unable  to  fully     • 
utilize  its  amount,  the  unused  portion 
would  be  released  to  the  Makah  tribe  to 
enable  the  Makah  tribe  to  harvest  the 
unused  portion  by  the  end  of  the  year. 
NMFS  believes  that  the  intertribal 
distribution  of  the  overall  tribal 
allocation  is  an  internal  tribal  issue,  and 
herein  issues  only  a  total  allocation  for 
the  affected  tribes. 

A  proposed  rule  was  published  in  the 
Federal  Register  (64  FR  1341,  January  8, 
1999)  requesting  comments  on  two 
options.  The  options  considered  were: 
(1)  25,000  mt,  the  tribal  allocation  in 


1997  and  1998,  as  proposed  by  the 
Coimcil  for  1999;  and  (2)  the  tribal 
framework  proposal  that  was  expected 
to  produce  an  allocation  of  30,000- 
35,000  mt  of  whiting  in  1999,  based  on 
the  preliminary  OY  range  of  178,000  to 
232,000  mt  NMFS  does  not  believe  the 
no-action  alternative,  which  assumes  no 
explicit  tribal  allocation,  is  a  viable 
option,  because  it  is  contrary  to  tribal 
treaty  rights.  Consequently,  the  total 
tribal  allocation  of  whiting  in  1999  was 
proposed  to  be  in  the  range  of  25,000- 
35,000  mt,  with  the  lower  end 
representing  the  Council's  proposal  and 
the  upper  end  representing  the  tribal 


framework  applied  to  the  high  end  of 
the  OY  range  (232,000  mt)  proposed  for 
1999. 

Because  the  ABC  and  OY  were 
uncertain,  the  IRFA  and  draft  EA/RIR 
used  the  maximum  tribal  allocation  of 
35,000  mt  (associated  with  an  OY  of 
232,000  mt)  to  analyze  the  tribal 
proposal.  At  the  March  1999  Council 
meeting,  the  Quileute  indicated  that 
they  would  not  be  harvesting  whiting  in 
1999.  This  reduced  the  tribal  proposal 
for  1999  by  2,500  mt.  This  change,  plus 
recommendation  of  an  ABC  and  OY  at 
the  same  levels  as  in  1998,  resulted  in 
a  revised  tribal  proposal  of  32,500  mt  for 
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1999, 14  percent  of  the  232,000  mt  OY, 
and  7,500  mt  higher  than  in  1998. 

The  tribal  allocation  is  subtracted 
from  the  species  OY  before  limited  entry 
and  open  access  allocations  are  derived. 
The  treaty  tribal  fisheries  for  sablefish, 
black  rockfish,  and  whiting  are  separate 
fisheries  not  governed  by  the  Hmited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

NMFS  Decision  on  the  Tribal 
Allocation 

NMFS  beheves  the  Makah  have  a 
treaty  right  to  harvest  half  of  the 
harvestable  surplus  of  whiting  found  in 
the  tribe's  usual  and  accustomed  fishing 
area  in  accordance  with  the  legal 
principles  elaborated  in  U.S.  v. 
Washington.  For  further  background 
refer  to  the  proposed  rule  regarding  the 
framework  for  treaty  tribe  harvest  of 
Pacific  groundfish  (61  FR  10303,  March 
13, 1996).  Under  the  legal  principles  of 
that  case,  the  question  becomes  one  of 
attempting  to  determine  what  amount  of 
fish  constitutes  half  the  harvestable 
surplus  of  Pacific  whiting  in  the 
Makah's  usual  and  acciistomed  fishing 
area,  determined  according  to  the 
conservation  necessity  principle.  The 
conservation  necessity  principle  means 
that  the  determination  of  the  amount  of 
fish  available  for  harvest  must  be  based 
solely  on  resource  conservation  needs. 
This  determination  is  difficult  because, 
with  the  exception  of  a  case  regarding 
Pacific  halibut  (Makah  v.  Brown,  Civil 
No.  C-85-1606R  and  U.S.  v. 
Washington,  Civil  No.  9213-Phase  I, 
Subproceeding  No.  92-1  (W.D.  Wash.)) 
most  of  the  legal  and  technical 
precedents  are  based  on  the  biology, 
harvest,  and  conservation  requirements 
for  Pacific  salmon  and  shellfish,  which 
are  very  different  bom  those  for  Pacific 
whiting.  Quantifying  the  tribal  right  to 
whiting  is  also  complicated  by  data 
limitations  and  by  the  uncertainties  of 
Pacific  whiting  biology  and 
conservation  requirements.  In  1996  the 
Makah  instituted  a  subproceeding  in 
U.S.  V.  Washington.  Civil  No.  9213- 
Phase  I,  Subproceeding  No.  96-2, 
regarding  their  treaty  right  to  whiting, 
including  the  issue  of  the  appropriate 
quantification  of  that  right.  The 
quantification  issue  has  not  yet  been 
litigated  or  otherwise  resolved.  The 
Makah  have  made  a  proposal  for  32,500 
mt  of  whiting  in  1999  that  NMFS 
accepts  as  a  reasonable  accommodation 
of  the  treaty  right  for  1999  in  view  of  the 
remaining  imcertainty  siurounding  the 
appropriate  quantification.  This  1999 
amoimt  of  32,500  mt  (14  percent  of  the 
232,000-mt  OY)  is  not  intended  to  set  a 


precedent  regarding  either 
quantification  of  the  Makah  treaty  right 
or  future  allocations.  NMFS  will 
continue  to  attempt  to  negotiate  a 
settlement  in  U.S.  v.  Washington 
regarding  the  appropriate  quantification 
of  the  treaty  right  to  whiting.  If  an 
appropriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  vrill 
ultimately  be  resolved  in  the  pending 
subproceeding  in  U.S.  v.  Washington. 

Comments  and  Responses 

Five  letters  on  the  proposed  rule  were 
received;  three  were  from  individuals 
representing  industry  associations  in  the 
shore-based  whiting  sector,  and  all  were 
critical  of  any  tribal  allocation.  Most  of 
the  comments  were  similar  and  are 
grouped  together  here,  followed  by 
NMFS'  responses. 

Comment  1 :  Some  commenters  argued 
there  should  be  no  whiting  allocation  to 
the  tribes  until  there  are  final  decisions 
in  a  court  case  challenging  treaty  rights 
to  Pacific  whiting  (citing  the  shellfish 
subproceeding,  89-3,  in  U.S.  v. 
Washington  and  in  a  court  case 
challenging  the  groundfish  regulations 
regarding  tribal  treaty  rights  to 
groimdfish  (citing  Midwater  Trawlers 
Cooperative  V.  Secretary  of  Commerce, 
No.  97-36008  (9th  Cir.)).  They  also 
argued  there  should  be  no  allocation 
until  a  "formal  quantification  of  treaty 
rights  (if  any)  under  the  procedures 
specified  by  the  Supreme  Coiul  in  U.S. 
V.  Washington  occurs."  Finally,  they 
argued  that  Congress  expressed  its  clear 
intent  that  "Federally  recognized  fishing 
rights"  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  means  "treaty 
fishing  right[s]  that  [have]  been  finally 
approved  by  the  courts  under  the 
procedures  defined  in  section  19(g)  of 
the  final  couri  order  imder  United  States 
versus  Washington,  and  the  approval  is 
not  subject  to  further  appeal." 
(September  27, 1996  Congressional 
Record,  page  H11437).  Commenters 
noted  appeals  in  the  above  cases  are  still 
pending,  and  asserted  that  therefore  no 
right  exists.  These  issues  will  be 
addressed  separately. 

Response:  The  relevant  question  in 
litigation  in  the  shellfish  subproceeding 
cited  by  commenters  is  whether  tribes 
have  treaty  rights  to  all  species  of  fish 
found  in  their  usual  and  accustomed 
fishing  areas,  or  only  have  rights  to 
species  they  harvested  at  treaty  time.  In 
the  shellfish  subproceeding,  the  district 
court  concluded: 

The  fact  ttiat  some  species  were  not  taken 
before  treaty  time — either  because  they  were 
inaccessible  or  the  Indians  chose  not  to  take 
them — does  not  mean  that  their  right  to  take 


such  fish  was  limited  *  *  *  Because  the 
"right  of  taking  fish"  must  be  read  as  a 
reservation  of  the  Indians'  pre-existing  rights, 
and  because  the  right  to  take  any  species, 
without  limit,  pre-existed  the  Stevens 
Treaties,  the  Court  must  read  the  "right  of 
taking  fish"  without  any  species  limitation, 
[emphasis  in  original]  873  F.  Supp.  at  1430. 

The  Court  of  Appeals  upheld  this,  and 
further  stated: 

A  more  restrictive  reading  of  the  Treaties 
would  be  contrary  to  the  Supreme  Court's 
definitive  conclusion  that  the  Treaties  are  a 
"grant  of  rights  from"  the  Tribes.  Winans, 
198  U.S.  at  3880,  25  S.Ct.  662.  We  therefore 
reject  Washington's  argument  that  the  Tribes 
are  limited  in  the  species  of  shellfish  they 
harvest  (157  F.3d  630  at  644). 

Commenters  argue  that  since  a 
petition  for  certiorari  has  been  filed 
with  the  U.S.  Supreme  Court  in  this 
case,  no  rights  exist  and  NMFS  should 
not  provide  any  tribal  allocation. 
However,  the  U.S.  Supreme  Court 
recently  denied  the  petition  for 
certiorari;  NMFS  must  apply  the  law  as 
interpreted  by  the  9th  Circuit  Court  of 
Appeals. 

In  addition,  in  the  whiting 
subproceeding  mentioned  here  the 
Judge  ruled  that  Judge  Rafeedee's  ruling 
in  the  shellfish  subproceeding  "should 
remain  the  binding  law  of  the  case  imtil 
the  Ninth  Circuit  decides  the  appeal  of 
the  decision  now  pending  before  it"  As 
noted,  the  9th  Circuit  Court  of  Appeals 
has  made  its  decision  and  upheld  Judge 
Rafeedee's  ruling. 

Plaintiffs  also  refer  to  the  case  of 
Midwater  Trawlers  Cooperative  v. 
Secretary  of  Commerce.  In  that  case  the 
District  Court  dismissed  the  challenge  to 
the  existence  of  the  treaty  right  to 
whiting  because  the  tribes  are  necessary 
and  indispensable  parties  to  the 
litigation  and  cannot  be  joined.  The  9th 
Cinniit  Court  of  Appeals  recentiy 
reversed  the  District  Court  and  found 
that  the  tribes  are  not  necessary  parties 
to  the  litigation  because  the  Federal 
government  can  adequately  represent 
the  tribes  on  the  issue  of  the  existence 
of  the  treaty  right.  The  imderlying  issue 
regarding  the  treaty  right  to  whiting  is 
being  remanded  to  the  District  Court. 
However,  the  9th  Circuit  Court  of 
Appeals  ruling  in  the  shellfish 
subproceeding  discussed  above  is  that 
the  tribes  have  treaty  rights  to  all 
species  of  fish  found  in  their  usual  and 
accustomed  fishing  area.  This  would 
cover  the  Makah  treaty  right  to  whiting. 
Plaintiffs  had  also  alleged  the  tribal 
whiting  allocations  violated  the 
National  Environmental  Policy  Act,  the 
Endangered  Species  Act  (ESA)  and  the 
Regulatory  Flexibility  Act.  The  District 
Court  and  the  9th  Circuit  Court  of 
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Appeals  upheld  the  Agency's  actions 
under  those  statutes. 

Conmienters  also  argue  no  whiting 
should  be  allocated  imtil  "fonnal 
quantification  of  treaty  rights  (if  any) 
under  the  procediu^s  specified  by  the 
Supreme  Court  in  U.S.  v.  Washington 
occins."  Commenters  did  not  cite  to 
specific  U.S.  Supreme  Court  procedines, 
but  we  assume  they  were  referring  to 
procedures  set  out  by  Judge  Boldt  in  one 
of  his  early  decisions  regarding  exercise 
of  off-reservation  fishing  rights  to  non- 
anadromous  fish  and  shellfish.  This 
argument  was  addressed  in  the 
Response  to  Comments  section  on  the 
rule  regarding  treaty  fishing  rights  to 
groundfish  at  61  FR  28786  (June  6, 
1996). 

The  statement,  cited  by  the 
commenters,  that  "Federally  recognized 
fishing  rights"  under  the  Magnuson- 
Stevens  Act  mean  "treaty  fishing  rightfs] 
that  [have]  been  finally  approved  by  the 
courts  imder  the  procedures  defined  in 
section  19(g)  of  the  final  court  order 
under  United  States  versus  Washington, 
and  the  approval  is  not  subject  to 
further  appeal,"  suggests  a  narrower 
definition  of  federally  recognized 
fishing  right  than  defined  in  the  plain 
language  of  the  statute.  The  quote 
referred  to  section  19(g)  of  the  final 
court  order  under  U.S.  v.  Washington. 
There  is  no  section  19(g),  so  the  quote 
probably  referred  to  paragraph  G  of  the 
"Order  for  Program  to  Implement 
Interim  Plan"  in  U.S.  v.  Washington, 
foimd  at  459  F.  Supp.  1035, 1037  (W.D. 
Wash.  1978),  which  sets  forth  a 
procedure  for  parties  in  that  case  to 
establish  treaty  entitlement  to  non- 
anadromous  fish.  The  quote  was  a 
statement  of  one  Congressman,  not  a 
committee  interpretation  of  a  legislative 
provision,  and  it  referred  to  an 
additional  seat  on  the  Pacific  Council  to 
be  filled  by  a  member  "appointed  fix)m 
an  Indian  tribe  with  federally 
recognized  fishing  rights  from 
California,  Oregon,  Washington,  or 
Idaho.    *  *  *"  16  U.S.C.  1852(a)(1)(F). 
This  interpretation  does  not  fit  well 
with  the  actual  language  used  in  the 
statute  for  three  reasons.  First, 
Paragraph  G  only  applies  in  U.S.  v. 
Washington  (in  which  tribes  in  the  State 
of  Washington  are  the  only  tribal  parties 
whose  fishing  rights  are  adjudicated). 
Therefore,  no  tribe  located  in  Oregon, 
California,  or  Idaho  would  be 
considered  a  tribe  with  "Federally 
recognized  fishing  rights"  as  defined  by 
the  quoted  statement.  This  directly 
conflicts  with  the  statutory  language 
that  specifically  includes  tribes  bom 
these  other  States.  Second,  the  statute 
refers  to  tribes  with  "Federally 
recognized  fishing  rights."  h  is  clear 


from  other  applicable  law,  see 
Parmvano  v.  Babbitt  and  Brown  and 
U.S.  V.  Oregon,  that  there  are  tribes  with 
federally  protected  fishing  rights  that 
are  not  covered  by  Paragraph  G  in  U.S. 
V.  Washington.  These  include  the  treaty 
tribes  that  are  parties  to  U.S.  v.  Oregon, 
and  the  Hoopa  and  Yurok  tribes  in 
California.  Finally,  if  the  Judge  in  U.S. 
V.  Washington  has  held  that  a  tribe  has 
a  federally  protected  fishing  right,  and 
has  not  stayed  implementation  of  that 
right,  the  law  is  binding  on  the  United 
States,  even  if  that  issue  is  on  appeal. 
Therefore,  NMFS  does  not  agree  that  the 
quoted  language  provides  a  basis  to 
deny  a  whiting  allocation  to  the  Makah 
tribe. 

Comment  2:  Commenters  argued  the 
tribal  fishery  violates  the  ESA  by 
exceeding  the  level  of  concern  set  out  in 
the  section  7  consultation  on  the  effect 
of  the  groundfish  fishery  on  salmon 
listed  under  the  ESA.  They  also  asserted 
that  NMFS  combined  the  tribal  and 
nontribal  salmon  take  in  order  to  bring 
the  overall  numbers  below  the  standard 
in  the  biological  opinion.  They  argued 
that  the  tribal  fishery  is  distinct  in  terms 
of  geographical,  technical,  and 
economic  characteristics  and  that  imder 
section  3(13)  of  the  Magnuson-Stevens 
Act,  it  is  a  separate  fishery,  and  must  be 
"subject  by  itself  to  the  ESA  biological 
opinion  and  level  of  concern." 

Response:  NMFS  does  not  agree  with 
this  comment.  Under  the  ESA,  NMFS 
consults  on  the  groundfish  fishery  as  a 
whole,  not- the  (Afferent  segments  of  the 
fishery.  Nothing  in  the  ESA  or  the 
Magnuson-Stevens  Act  requires  a 
different  approach.  NMFS  does  not 
consiUt  separately  on  the  open  access 
fishery,  the  limited  entry  longline 
fishery,  the  limited  entry  non-whiting 
trawl  fishery,  the  at-sea  whiting  fishery, 
the  shoreside  whiting  fishery,  and  the 
tribal  fishery.  Similarly,  in  the  salmon 
fishery,  NMFS  considts  on  the  Coimcil's 
salmon  fishery  as  a  whole,  not  on  the 
various  segments  of  the  fishery.  In  the 
biological  opinion  for  the  groundfish 
fishery,  NMFS  has  set  standards  for 
different  segments  of  the  fishery  for 
monitoring  purposes.  If  one  segment 
exceeds  the  rate  of  0.05  chinook 
salmon/mt  whiting  and  the  total  bycatch 
in  the  whiting  fishery  is  expected  to 
exceed  11,000  chinook  salmon, 
reinitiation  of  consultation  under  the 
ESA  would  be  required  in  order  to 
determine  if  the  new  information  may 
affect  previous  conclusions  with  respect 
to  the  impacts  of  the  fishery  on  listed 
species.  Reinitiation  of  consultation 
does  not  mean  that  jeopardy  to  any 
listed  stock  has  occurred  or  is  likely  to 
occur.  Instead,  it  reevaluates  the  status 


of  the  fishery  relative  to  listed  species 
to  see  if  a  jeopardy  problem  exists. 

The  bycatch  of  chinook  salmon  in  the 
Makah  tribal  fishery  has  been  higher 
than  other  sectors  of  the  whiting  fishery 
(see  Tables  5A,  5B,  5C,  and  6  of  the  EA/ 
RIR/IRFA).  However,  the  level  of  catch 
is  not  in  violation  of  the  ESA.  Even 
though  the  bycatch  rate  of  chinook 
salmon  in  the  tribal  Makah  fishery 
exceeded  the  other  sectors,  when 
combined  with  the  entire  mothership 
fishery,  the  rate  remained  below  the 
0.05  rate  in  each  of  the  three  years 
(1996-98)  that  the  tribal  fishery 
operated.  Also,  in  each  of  the  three 
years,  fewer  than  5,500  chinook  salmon 
were  taken  in  the  entire  Washington, 
Oregon,  and  California  whiting  fishery. 
Consequently,  reinitiation  of 
consultation  under  the  ESA  was  not 
required. 

Comment  3:  Commenters  argued 
"NMFS  used  the  proscriptions  in  the 
treaty  between  the  United  States  and  the 
Makah  Tribe  regarding  sale  of  resources 
to  foreign  entities  as  a  means  to  prevent 
Viy  prospective  sale  of  treaty-harvested 
whale  meat  to  a  foreign  company."  The 
commenters  argue  that  NMFS  must  be 
consistent  and  cannot  allow  the  tribe  to 
sell  whiting  to  a  company  that  is 
substantially  foreign  owned. 

Response:  First,  the  prohibition  on 
sale  of  whale  meat  is  not  aimed  at 
foreign  trade,  it  is  an  absolute 
prohibition  on  sale  to  anyone.  It  is  not 
based  on  a  provision  in  the  Treaty  with 
the  Makah,  but  rather  on  the  natiue  of 
aboriginal  fishing  rights  under  the 
International  Whaling  Convention.  The 
Treaty  with  the  Mak^  states  the  tribe 
has  agreed  not  to  trade  "out  of  the 
dominions  of  the  United  States."  Sale  of 
whiting  to  a  U.S.  company,  even  one 
with  substantial  foreign  ownership,  is 
not  trading  "out  of  the  dominions  of  the 
United  States." 

Comment  4:  Commenters  objected  to 
allocation  of  whiting  to  the  Hoh, 
Quileute,  and  Quinault  tribes  because 
the  courts  have  not  adjudicated  the 
western  boundary  of  their  usual  and 
accustomed  fishing  areas. 

Response:  The  only  one  of  these  three 
tribes  that  had  requested  an  allocation 
for  1999  was  the  Quileute  Tribe. 
However,  the  Quileute  tribe  has  since 
advised  NMFS  it  does  not  plan  to 
harvest  whiting  in  1999,  and  is  not 
seeking  an  allocation  in  1999.  Therefore, 
in  1999,  the  only  tribal  allocation  of 
whiting  is  for  the  Makah  Tribe.  For 
further  discussion  of  the  tribal  usual 
and  accustomed  fishing  areas  see  the 
response  to  comments  on  the  tribal 
groundfish  rule  at  61  FR  28786  (Jtme  6, 
1996). 
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Comment  5:  One  commenter  objected 
to  the  language  in  the  proposed  rule 
because  it  sounded  as  though  the 
Council  recommended  the  tribal 
allocation  of  35,000  mt. 

Response:  At  its  September  and 
November  1998  meetings,  the  Council 
proposed  a  25,000  mt  tribal  allocation 
for  1999,  and  the  tribes  proposed  a 
framework  formula  that  would  have 
resulted  in  a  tribal  allocation  of  35,000 
mt  in  1999.  The  Coimcil  then 
recommended  that  both  of  these 
proposals,  together  ranging  from 
25,000-35,000  mt,  be  considered  at  its 
March  1999  meeting  when  its  final 
recommendation  to  NMFS  would  be 
made.  The  Council  did  not  endorse  the 
tribal  proposal,  but  rather  agreed  to 
consider  it  in  March. 

Comment  6:  Commenters  stated  that 
the  allocation  of  whiting  to  the  tribes 
will  have  a  direct  adverse  economic 
impact  on  individual  companies  and  on 
the  communities  of  Astoria  and 
Newport,  Oregon,  and  claimed  that 
NMFS  paid  no  attention  to  the 
socioeconomic  impacts  on  coastal 
vessels  or  commiuiities,  and,  therefore, 
violated  the  standards  of  the  Magnuson- 
Stevens  Act. 

Response:  NMFS  has  acknowledged 
that  allocation  of  whiting  to  the  tribes 
may  have  adverse  economic  impacts  on 
certain  companies  and  communities. 
NMFS  is  prohibited  by  confidentiality 
laws  from  revealing  the  impacts  on 
individual  companies  even  if  it  had 
such  information.  However,  in  the 
IRFA,  NMFS  considered  the  economic 
impact  on  small  entities.  The  draft  EA/ 
RIR  also  examined  impacts  on  the 
fishing  and  processing  sectors,  which 
have  been  expanded  in  the  EA/RIR/ 
FRFA.  Tables  3A,  3B,  4A,  and  4B 
compare  the  tonnage  and  revenue 
impacts  of  the  3  options  (with  the  final 
allocation  included  in  Tables  25A  and 
25B  if  the  EA/RIR/FRFA),  and  Table  17 
shows  the  revenue  due  to  whiting  in  the 
coastal  communities,  including 
Newport  and  Astoria,  Oregon.  New 
Tables  22-24  have  been  added  to  the 
EA/RK/FRFA  which  show  the  ex-vessel 
revenues  for  all  species  in  1991-1998 
for  the  ports  in  which  whiting 
contributed  at  least  3  percent  of  the  all- 
species  ex-vessel  revenue  in  any  year 
from  1996-1998. 

The  whiting  resource  is  also  allocated 
among  nontribal  sectors.  Forty-two 
percent  of  the  amount  available  for 
nontribal  harvest  is  allocated  to  the 
shore-based  sector.  Consequently,  the 
shore-based  fishery  would  lose  14,700 
mt  of  whiting  under  a  35,000-mt  tribal 
allocation  and  10,500  mt  under  a 
25,000-mt  tribal  allocation,  relative  to 
the  no-action  alternative,  as  indicated  in 


Table  4A  of  the  EA/RIR/FRFA.  The 
10,000-mt  difference  between  a  25,000- 
mt  and  35,000-mt  tribal  allocation 
represents  4,200  mt  of  whiting  to  the 
shore-based  sector  (42  percent  of  10,000 
mt).  A  tribal  allocation  of  35,000  mt  in 
1999  would  result  in  a  loss  of  4,200  mt 
to  the  shore-based  sector  relative  to  a 
25,000-mt  allocation.  (The  tribal 
allocation  was  25,000  mt  in  1998,  but 
both  mothership  and  shore-based 
sectors  exceeded  their  allocations,  so 
comparing  likely  harvest  levels  by  these 
sectors  in  1999  to  actual  harvest  levels 
in  1998  makes  the  losses  appear  larger 
than  if  those  allocations  had  not  been 
exceeded.)  At  the  March  1999  Council 
meeting,  the  tribsd  proposal  was 
reduced  to  32,500  mt  for  1999,  so  the 
loss  to  the  shore-based  sector  from  a 
32,500-mt  tribal  allocation  compared  to 
a  25,000-mt  tribal  allocation  in  1999 
would  be  3,150  mt  (42  percent  of  7,500 
mt),  less  than  1.5  percent  of  the  232,000 
mt  OY.  Diversion  of  3,150  mt  of  whiting 
from  the  shore-based  whiting  fishery  in 
1999  may  result  in  localized  impacts  on 
some  coastal  communities,  particularly 
the  6  nontribal  ports  with  whiting  ex- 
vessel  revenues  contributing  at  least  3 
percent  or  $100,000  of  all  species 
revenue  in  any  1  year  between  1996- 
1998  (Table  17).  Because  the  ports  of 
Newport  and  Astoria  process  the  most 
whiting  relative  to  the  other  nontribal 
ports,  they  may  suffer  the  greatest  losses 
in  terms  of  metric  tons  and  ex-vessel 
revenue.  They  also  may  be  better  able  to 
absorb  the  loss  because  they  also  are  the 
two  largest  coastal  ports  with  respect  to 
ex-vessel  revenue  from  all  species  (EA/ 
RIR/FRFA,  new  Tables  22-24). 

Comment  7:  At  the  March  Coimcil 
meeting,  one  individual  testified  that 
the  draft  EA/RIR  was  hastily  prepared 
v«rith  no  new  information,  no 
recommendations,  and  inadequate 
social  and  economic  impact  analyses. 

Response  7:  NMFS  assures  the  public 
that  the  document  was  not  hastily 
prepared,  and  was  not  designed  to 
preselect  among  the  options  (a  tribal 
allocation  between  25,000-35,000  mt), 
but,  rather  was  designed  to  provide 
information  from  which  individuals 
could  make  up  their  own  minds.  With 
the  exception  of  2  out  of  more  than  20 
tables,  all  information  was  new  or 
updated  to  reflect  the  best  available 
information.  The  economic  analysis  was 
primarily  distributional,  as  data  were 
lacking  on  which  to  base  a  formal  cost- 
benefit  analysis.  Social  impacts  are 
extremely  difficult  to  ascertain, 
particularly  when  analyzing  the 
possible  social  changes  that  could  occur 
between  1998  and  1999  with  a 
redistribution  of  3,150  mt,  1.5  percent  of 
the  OY,  among  coastal  communities. 


Consistent  with  preliminary  guidance 
from  NMFS)  the  authors  appended  the 
draft  EA/RIR  with  the  information 
developed  by  the  coastal  conmumities 
(and  provided  on  the  internet)  regarding 
employment  and  demographics. 

Nontribal  Allocatioiis 

The  nontribal  whiting  allocations  are 
also  annoimced  in  this  rule.  The 
percentages  used  to  allocate  the 
commercial  OY  of  whiting  among  the 
nontribal  sectors  are  found  at  50  CFR 
660.323(a)(4).  The  percentages  are 
applied  to  the  commercial  OY  (the  OY 
minus  the  tribal  allocation)  to  determine 
the  1999  whiting  allocations  for  the 
catcher/processor,  mothership,  and 
shore-based  sectors. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
concurs  with  the  Coimcil's 
recommendations,  except  for  the  tribal 
whiting  allocation,  and  announces  the 
following  specifications  and  allocations 
for  the  1999  whiting  fishery,  which 
modify  the  1999  annual  specifications 
published  at  64  FR  1316,  January  8, 
1999. 

1.  hi  Section  I,  table  1  (64  FR  1317, 
January  8, 1999)  is  amended  by 
removing  the  number  "178,000^"  in  the 
follovnng  three  places: 

a.  In  the  second  column  of  the  table, 
under  the  heading,  "Acceptable 
Biological  Catch  (ABC),"  and  under  the 
subheadings  "Vancouver,  Columbia, 
Eiireka,  Monterey,  and  Conception,"  on 
the  same  line  with  the  species  "Pacific 
whiting." 

b.  Under  the  same  heading,  imder  the 
subheading  "Total  Catch  ABC",  on  the 
same  line  with  the  species  "Pacific 
whiting." 

c.  In  the  third  column  of  the  table, 
under  the  heading  "OY,"  and  imder  the 
subheading,  "Total  Catch,  "on  the  same 
line  with  the  species  "Pacific  whiting." 

2.  Footnote  d/to  table  1  (64  FR  1318, 
January  8, 1999)  is  revised  to  read  as 
follows:  "d/Pacific  whiting.  U.S.  ABC  is 
80  percent  of  U.S.-Canada  MSY."  No 
other  changes  are  made  to  Table  1. 

3.  In  Section  IV.,  under  "B.  Limited 
Entry  Fishery",  (64  FR  1337,  January  8, 
1999)  paragraph  7(a)  regarding  nontribal 
allocations  is  revised  to  read  as  follows: 
***** 

(a)  Allocations.  The  nontribal 
allocations  are  harvest  guidelines,  based 
on  percentages  that  are  applied  to  the 
commercial  OY  (see  50  CFTl 
660.323(a)(4)),  as  follows: 

(i)  Catcher/processor  sector — 67,800 
mt  (34  percent); 

(ii)  Mothership  sector — 47,900  mt  (24 
percent); 
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(ill)  Shore-based  sector — 83,800  mt 
(42  percent).  No  more  than  5  percent 
(4,200  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42" 
N.  lat. 
-  *        •        *        *        • 

4.  In  Section  V.,  paragraph  D. 
regarding  the  tribal  allocation  (64  FR 
1340  January  8, 1999)  is  added  to  read 
as  follows: 

D.  Whiting 

The  allocation  of  whiting  is  32,500  mt 
for  the  Makah  tribe. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS  determined  that  this  action  is 
necessary  for  the  conservation  and 
management  of  the  Pacific  coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP  at  50 
CFR  660.321(b),  660.323(4)  and  660.324. 
The  determination  to  take  these  actions 
is  based  on  the  most  recent  stock 
assessment;  which  was  not  available  for 
consideration  by  the  Council  imtil  its 
March  1999  meeting.  Because  of  the 


need  for  immediate  action  to  implement 
the  new  ABC  and  OY  near  the  start  of 
the  regular  season  for  the  shore-based 
sector  in  California  on  April  1, 1999, 
NMFS  has  determined  in  accordance 
with  section  553(d)(3)  of  the 
Administrative  Procedure  Act  that  good 
cause  exists  for  the  ABC  and  OY 
specifications  and  allocations  to  the 
tribal  and  nonthbal  sectors  to  be 
implemented  without  affording  a  30-day 
delayed  effectiveness  period. 

NMFS  prepared  an  EA  for  the  tribal 
allocation  and  the  AA  concluded  that 
there  will  be  no  significant  impact  on 
the  hiunan  environment.  At  issue  is  the 
reallocation  of  whiting  from  nontribal  to 
tribal  fisheries,  consistent  with  treaty 
rights  and  other  applicable  law.  The 
total  amount  of  whiting  that  may  be 
harvested  is  not  changed  by  the  tribal 
allocation.  A  copy  of  the  EA  is  available 
firom  NMFS  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  an  FRFA  on  the  tribal 
allocation,  a  summary  of  which  follows: 
(1)  A  succinct  statement  of  the  need  for, 
objectives  of,  and  legal  basis  for.  the 
proposed  rule:  The  objective  is  fo 
accommodate  tribal  treaty  rights,  as 


reqiiired  by  the  Stevens  treaties  and  as 
interpreted  in  the  case  of  U.S.  v. 
Washington.  See  attachment  3  of  this 
FRFA  for  further  citations.  (2)  A 
summary  of  significant  issues  raised  by 
the  public  comments  in  response  to  the 
IRFA,  the  agency's  response  to  those 
comments,  and  a  statement  of  any 
changes  made  to  the  rule  as  a  result  of 
the  comments:  Rekfi  to  the  preamble  of 
this  final  rule,  which  includes  the 
public  comments  and  agency  responses. 
(3)  A  description  of  and,  where  ^sible, 
an  estimate  of  the  number  of  small 
entities  to  which  the  rule  will  apply,  or 
an  explanation  of  why  no  such  estimate 
is  available:  The  Small  Business 
Administration  classifies  commercial 
fishing  firms  as  small  entities  if  they 
have  gross  receipts  of  up  to  $3  million 
annually.  For  processors  and 
wholesalers,  a  small  business  is  a  firm 
that  employs  less  than  500  and  100 
employees,  respectively.  The  small 
entities  directly  affected  by  the  rule  are 
enumerated  in  the  following  table,  and 
include  catcher  boats  (tribal  and 
nontribal)  that  harvest  whiting  and 
deliver  either  to  shore-based  processors 
or  to  mothership  processors  at  sea;  and 
shore-based  processors  that  process 
whiting. 


Small  entities  using  wtiiting  (directly  affected  by  the  rule) 


Limited  entry 
trawl  vessels 


.356 


Tribal  catch- 
er vessels 


1-6 


Shore-tiased 
processors 


12 


Total' 


74 


Small  entities  using  groundfish,  including  whiting,  that  could  be  affected  (directly  or  in- 
directly) by  the  mie 


Limited  entry 
trawl  ves- 
sels < 


252 


Limited  entry 

fixed  gear 

vessels 


240 


Total  limited 
entry  ves- 
sels < 


492 


Tribal  catch-    Shore-based 


er  vessels 


1-6 


processors  - 


169 


Total' 


667 


'Excluding  10  catcher-processors  over  125  ft  (381  km)  in  length,  which  are  not  considered  small  businesses 
^  ^Includes  processors  that  paid  more  than  $5,000  for  groundfish  in  the  first  9  months  of  1998  (using  the  best  available  information  in  December 

339  delivered  shoreside,  30  delivered  to  motherships,  and  13  did  both  (1996  data). 


(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  (including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record): 
There  are  no  additional  projected 
reporting,  recordkeeping,  or  compliance 
requirements  in  this  rule.  (5)  A 
description  of  the  steps  the  agency  has 
taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  factual,  policy,  and  legal 
reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  each 
one  of  the  other  significant  alternatives 
to  the  rule  considered  by  the  agency 
which  affect  the  impact  on  small  entities 
was  rejected:  Because  the  tribes  have  a 


treaty  right  to  harvest  whiting,  and  have 
indicated  that  they  plan  to  exercise  that 
treaty  right,  there  is  no  way  to 
accomplish  the  objective  of 
accommodating  the  treaty  right  without 
setting  aside  an  appropriate  amoimt  of 
whiting  for  the  tribes.  Three  options 
were  under  consideration  in  the 
proposed  rule.  The  no-action  alternative 
(wkich  provided  no  tribal  allocation  of 
whiting)  is  not  considered  viable  by 
NMFS  because  it  is  contrary  to  tribal 
treaty  rights.  The  other  two  alternatives 
woidd  have  provided  the  tribes  with 
either  25,000  mt  or  32,500  mt  of 
whiting,  the  difference  between  the  two 
being  7,500  mt.  which  is  3  percent  of 
the  232,000-mt  OY  for  1999.  The  direct 
impact  of  this  rule  on  small  businesses 
is  largely  distributional  and  diverts 
whiting  from  nontribal  catcher  vessels 
to  tribal  catcher  vessels,  all  of  which  are 
considered  small  businesses.  The  direct 


impact  on  nontribal  coastal 
communities  (the  5  major  ports  that 
receive  whiting;  see  Table  24  of  the  EA/ 
RIR/FRFA)  of  a  32,500-mt  tribal 
allocation  of  whiting  is  a  loss  of  1-2 
percent  of  the  ex-vessel  revenue  (for  all 
species)  relative  to  no  tribal  allocation, 
and  a  loss  of  less  than  1  percent  of  the 
ex-vessel  revenue  (for  all  species) 
relative  to  a  25,000  mt  tribal  allocation 
(which  was  the  amount  of  the  tribal 
allocation  in  1998).  However,  this  loss 
in  ex-vessel  revenue  is  recovered  by  the 
tribal  coastal  community. 

The  quantification  issue  has  not  yet 
been  litigated  or  otherwise  resolved. 
The  Makah  have  made  a  proposal  for 
32,500  mt  of  whiting  in  1999  that  NMFS 
accepts  as  a  reasonable  accommodation 
of  the  treaty  right  for  1999  in  view  of  the 
remaining  uncertainty  surroimding  the 
appropriate  quantification.  This  1999 
amoimt  of  32,500  mt  (14  percent  of  the 
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232,000-mt  OY)  is  not  intended  to  set  a 
precedent  regarding  either 
quantification  of  the  Makah  treaty  right 
or  future  allocations.  NMFS  will 
continue  to  attempt  to  negotiate  a 
settlement  in  U.S.  v.  Washington 
regarding  the  appropriate  quantification 
of  the  treaty  right  to  whiting.  If  an 
appropriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  will 
ultimately  be  resolved  in  the  pending 
subproceeding  in  U.S.  v.  Washington.  A 
more  complete  discussion  of  the  treaty 
right  appears  in  the  response  to 
comment  1  in  the  preamble  to  this  rule. 
A  copy  of  this  analysis  is  available  from 
NMFS  (see  AOORESSES). 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  ESA  on  August  10, 
1990,  November  26, 1991,  August  28,- 
1992,  September  27, 1993  and  May  14, 
1996,  pertaining  to  the  impacts  of  the 
groundfish  fishery  on  Snake  River 
spring/summer  chinook.  Snake  River 
fall  chinook,  Sacramento  River  winter 
chinook,  and  on  Snake  River  sockeye. 
The  opinions  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  Groimdfish  Fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

The  August  28, 1992,  BO  included  a 
review  of  the  anticipated  impacts  to 
listed  salmon  species  in  the  whiting 
fishery.  The  analysis  of  impacts  to  listed 
species  in  the  BO  was  based  on  two  key 
assumptions,  including:  (1)  An 
anticipated  long-term  average  catch  of 
221,000  mt  of  whiting  per  year;  and  (2) 
the  overall  bycatch  rate  of  salmon  in  the 
fishery  (subsequently  clarified  in  the 
September  27,  1993,  reinitiated 


consultation  to  mean  chinook  salmon) 
would  not  exceed  0.05  chinook  salmon/ 
mt  of  whiting.  Impacts  to  listed  fish 
were  analyzed  assimiing  that  the 
bycatch  of  salmon  (assvuned  to  be  all 
chinook)  would  not  exceed  11,000 
salmon  in  the  entire  whiting  fishery 
(221,000  X  0.05  =  11,050).  Allocating  a 
portion  of  the  OY  (sometimes  called 
TAG,  or  total  allowable  catch)  to  the 
Washington  Coast  treaty  tribes  would 
not  result  in  an  increased  catch  of 
whiting,  but  may  result  in  more  fishing 
to  the  north  because  of  the  geographical 
limitation  on  the  tribal  fishing  area. 
However,  the  fishery  has  been  broadly 
distributed  with  much  of  it  already 
occurring  in  the  north  in  recent  years. 
The  BO  assumed  that  most  of  the 
whiting  fishery  woiUd  occur  in  the 
northern  Columbia  and  Vancouver  areas 
and  specifically  considered  the 
possibility  that  all  of  the  fishery  would 
occur  to  the  north.  The  Incidental  Take 
Statement  of  the  August  28, 1992,  BO 
(as  revised  in  1993)  defined  a  bycatch 
rate  limit  of  0.05  chinook  salmon/mt 
whiting  with  an  expectation  that  the 
catch  would  not  exceed  11,000  chinook 
salmon  in  the  entire  whiting  fishery. 
The  tribal  allocation  action  does  not 
affect  the  assiunptions  of  the  analysis 
and  is  not  outside  the  scope  of  the 
action  considered  in  the  opinion. 
Because  the  impacts  of  this  action  fall 
within  the  scope  of  the  impacts 
considered  in  these  BOs,  additional 
consultations  on  these  species  are  not 
required  for  this  action. 

Since  the  last  BO,  additional  species 
have  been  listed  imder  the  ESA, 
including:  Coho  salmon  as  threatened 
(Oregon  coast/southern  Oregon-northern 
California/central  California);  chinook 
salmon  as  threatened  (Puget  Sound/ 
lower  Columbia  River/upper  Willamette 
River)  and  endangered  (upper  Columbia 
River);  chum  salmon  as  threatened 


(Hood  Canal/Colimibia  River);  sockeye 
salmon  threatened  (Ozette  Lake); 
steelhead  as  threatened  (middle  and 
lower  Colimibia  River/Snake  River 
Basin/upper  Willamette  River/central 
Califomia/south-central  California)  and 
endangered  (upper  Columbia  River/ 
southern  California);  and  Umpqua  River 
cutthroat  trout  as  endangered. 

NMFS  intends  to  reinitiate 
consultation  on  the  Pacific  coast 
groimdfish  fishery  to  consider  its  effect 
on  newly  listed  species.  Review  of  the 
available  information  indicates  that 
these  fisheries  are  not  likely  to  affect 
listed  coho,  chum,  sockeye,  steelhead, 
or  cutthroat  trout,  as  these  species  are 
rarely,  if  ever,  encountered  in  the 
groimdfish  fishery.  Four  chinook 
salmon  evolutionarily  significant  units 
(ESUs)  have  recently  been  listed  as 
threatened  or  endangered  under  the 
ESA;  listings  for  those  ESUs  are 
effective  on  May  24, 1999.  Chinook 
salmon  are  caught  incidentally  to  some 
of  tbe  groimdfish  net  fisheries,  and 
those  fisheries  may  take  chinook  salmon 
from  some  of  the  newly  listed  runs. 
However,  all  four  of  the  newly  listed 
chinook  ESUs  are  north  or  far-north 
migrating  species,  which  greatly  limits 
the  potential  for  take  in  the  groundfish 
fisheries.  Therefore,  NMFS  does  not 
believe  that  management  constraints  for 
the  groundfish  fisheries  are  necessary  or 
appropriate  at  this  time.  NMFS  will 
provide  more  detailed  accounts  of  the 
anticipated  take  of  chinook  by  ESU  in 
the  reinitiated  consultation. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  18, 1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-13037  Filed  5-19-99;  3:05  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finaJ 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart63 

Public  Meetings  on  Proposed 
Licensing  Criteris  for  the  Disposal  of 
High-Level  Radioactive  Wastes  hi  a 
Proposed  Geologic  Repository  at 
Yucca  Mountain,  NV 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  additional  public 

meetings  in  Nevada. 

summary:  On  May  5, 1999,  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
extended,  the  public  comment  period  on 
NRC's  proposed  rule  for  evaluating  a 
possible  future  U.S.  Department  of 
Energy  (DOE)  license  application 
requesting  NRC  approval  of  a  potential 
repository  for  the  disposal  of  high-level 
radioactive  waste  at  Yucca  Mountain, 
Nevada  (64  FR  24092).  The  NRC  has 
regulatory  responsibility  over  any  DOE 
facility  for  commercial  high-level  waste 
■  disposal.  The  proposed  NRC  regulations 
would  establish  the  criteria  and 
standards  against  which  NRC  would 
evaluate  a  DOE  license  application  for 
the  Yucca  Moimtain  site.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  February  22, 1999  (64  FR 
8640).  The  Commission's  extended 
public  comment  poriod  expires  June  30, 
1999. 

In  view  of  the  extension,  during  the 
week  of  June  14, 1999,  the  NRC  staff 
will  hold  three  additional  public 
meetings  in  the  State  of  Nevada  to:  (1) 
Engage  the  public  in  a  disc\ission  of  the 
proposed  rule;  (2)  outline  the  roles  and 
responsibilities  of  govermnent  and  the 
public  in  the  licensing  process;  and  (3) 
listen  to  the  safety  issues  and  concerns 
presented  by  the  citizens  of  Nevada  in 
order  to  ensiue  that  the  process  for 
developing  the  final  rule  gives  full 
consideration  to  the  views  and  concerns 
of  the  public.  Copies  of  the  proposed 
rule  will  be  available  at  the  public 
meeting  and  can  also  be  obtained  from 
Judy  Goodwin,  Mail  Stop  T-7F3, 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

The  meetings  will  open  with  an  NRC 
presentation  on  the  proposed  rule, 
followed  by  pubUc  discussion.  The 
meetings  will  be  facilitated  by  Francis 
X.  Cameron,  Special  Counsel  for  PubUc 
Liaison,  of  the  NRC. 

DATES:  The  first  public  meeting  will  be 
held  on  Tuesday,  June  15, 1999,  from 
7:00  pm  to  9:30  pm.  The  second  public 
meeting  will  be  held  on  Wednesday, 
June  16, 1999,  from  7:00  pm  to  9:30  pm. 
The  third  public  meeting  will  be  held 
on  Thursday,  Jime  17, 1999,  from  4:00 
pm  to  7:00  pm. 

ADDRESSES:  The  first  pubUc  meeting 
with  be  held  at:  The  Amargosa  Valley 
Community  Center  in  Amargosa  Valley, 
Nevada.  The  second  public  meeting 
with  be  held  at:  The  Richard  Tarn 
Alumni  Center  at  the  University  of 
Nevada,  Las  Vegas,  Nevada.  The  third 
public  meeting  with  be  held  at:  The 
Caliente  City  Hall  in  Caliente,  (Lincoln 
County)  Nevada. 

FOR  FURTHER  WffORMATXM  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642, 
or  by  e-mail:  facc@nrc.gov. 

SUPPt^MENTARY  MFORMATKM:  Members 
of  the  public  who  are  unable  to  attend 
the  meeting  are  invited  to  send  written 
comments  on  the  proposed  rule  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Comments  may  be 
hand-delivered  to  11555  Rockville  Pike, 
Rockville,  Maryland  between  7:30  am 
and  4:15  pm  on  Federal  workdays. 
Comments  may  also  be  provided  via  the 
NRC's  interactive  rulemaking  web  site 
through  the  NRC  home  page  (http:// 
www.nrc.gov)  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  by 
telephone:  (301)  415-5905,  or  by  e-mail: 
CAG®nrc.gov. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  May,  1999. 


For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director.  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  9»-12899  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  75MM>1-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[DoclwtNo.9eN-1038] 

irradiation  in  the  Production, 
Processing,  and  Handling  of  Food; 
Extension  of  ComnMnt  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
July  19,  1999,  the  comment  period  for 
the  advance  notice  of  proposed 
rulemaking  (ANPRM)  that  appeared  in 
the  Fefieral  Register  of  February  1 7, 
1999  (64  FR  7834).  The  ANPRM 
annoimced  that  FDA  was  consid«ing 
proposing  revisions  of  its  labeling 
requirements  for  foods  treated  with 
ionizing  radiation.  FDA  is  taking  this 
action  in  response  to  several  requests  to 
extend  the  comment  period. 
DATES:  Written  comments  must  be 
submitted  by  July  19,  1999. 
ADDRESSES:  Submit  written  comments 
on  this  ANPRM  and  supporting  material 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
William  J.  Trotter,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washin^on,  DC  20204, 
202-418-3088. 
SUPPLEMENTARY  INFORMATION: 

L  Extension  of  Comment  Period 

In  the  Federal  Register  of  February 
17, 1999  (64  FR  7834),  FDA  published 
an  ANPRM  that  gave  notice  that  FDA 
was  considering  proposing  revisions  of 
its  labeling  requirements  for  foods 
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treated  with  ionizing  radiation. 
Interested  person  were  given  until  May 
18,  1999,  to  comment  on  the  ANPRM. 
The  ANPRM  is  available  at  "http:// 
www.fda.gov/ohnns/dockets/98fr/ 
fr021799.htm"  on  the  hitemet.  FDA  has 
received  several  requests  to  extend  the 
comment  period  to  allow  adequate  time 
to  respond.  In  response  to  these 
requests,  the  agency  is  extending  the 
comment  period  for  an  additional  60 
days. 

n.  Comments 

Interested  persons  may,  on  or  before 
July  19,  1999,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  on  this  ANPRM  and 
supporting  material.  Two  copies  of  any 
comment  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  the  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  May  18, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  99-12960  Filed  5-19-99;  8:52  ami 

BNJJNO  CODE  4ieO-«1-F 


DEPAFTTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REQ-1 13910-96] 
RIN  1545-AW54 

Special  Ruiee  Regarding  the  Simplified 
Production  and  Reeale  Methoda  with 
Hietoric  Abaorptlon  Ratio  Election 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  doounent  contains 
proposed  regulations  under  section 
263A  that  relate  to  accounting  for  costs 
inciured  in  producing  property  and 
acquiring  property  for  resale.  The 
proposed  regulations  are  necessary  to 
address  specific  problems  in  the  current 
section  263A  regulations  and  affect 
persons  who  elect  to  use  the  simplified 
production  or  resale  methods  with 
historic  absorption  ratio  election.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  August  23, 1999. 


Outlines  of  topics  to  be  discussed  at  the 
public  hearing  schediiled  for  September 
1, 1999,  at  10  a.m.,  must  be  received  by 
August  11, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-113910-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
113910-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax_regs/regslist.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Jennifer 
Nuding,  (202)  622^970;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  LaNita 
Van  Dyke  at  (202)  622-7180  (not  toll- 
bee  calls). 
SUPPLEMENTARY  INFORMATKXI: 

Background 

Section  263A  provides  uniform  rules 
for  capitalization  of  certain  expenses. 
Section  263A  requires  the  capitalization 
of  the  direct,  and  an  allocable  portion  of 
the  indirect,  costs  of  real  or  tangible 
personal  property  produced  by  a 
taxpayer  or  real  and  personal  property 
described  in  section  1221(1)  that  is 
acquired  by  the  taxpayer  for  resale.  The 
rules  under  section  263A,  which  were 
added  by  the  Tax  Reform  Act  of  1986, 
Public  Law  99-514,  section  803, 100 
Stat.  2085,  2350,  were  designed,  in  part, 
to  properly  match  income  with  related 
expenses  and,  thus,  more  accurately 
reflect  income.  They  also  were  intended 
to  make  the  tax  system  more  neutral  by 
eliminating  the  differences  in 
capitalization  rules  that  created      * 
distortions  in  the  allocation  of  economic 
resources  and  the  manner  in  which 
certain  economic  activity  was 
organized.  See  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  140  (1986),  1986-3  C.B. 
Vol.  3  140.  However,  the  legislative 
history  provides  authority  to  the 
Secretary  to  prescribe  simplifying 
methods  and  assumptions  where  the 
costs  and  other  burdens  of  literal 
compliance  with  section  263A  may 
outweigh  the  benefits  of  the  provision 


(e.g.,  matching  and  neutrality).  S.  Rep. 
No.  313,  99th  Cong.,  2d  Sess.  142 
(1986). 

Section  263A  costs  are  the  costs  that 
a  taxpayer  must  capitalize  imder  section 
263A  and  equal  the  siun  of  a  taxpayer's 
section  471  costs,  its  additional  section 
263A  costs,  and  interest  capitalizable 
imder  section  263A(f).  Additional 
section  263A  costs  are  the  costs,  other 
than  interest,  that  were  not  capitalized 
under  the  taxpayer's  method  of 
accounting  immediately  prior  to  the 
effective  date  of  section  263A,  but  that 
are  required  to  be  capitalized  under 
section  263A. 

Sections  1.263A-1  through  1.263A-3 
of  the  final  regulations  (T.D.  8482)  were 
published  in  tiie  Federal  Register  for 
August  9, 1993  (58  FR  42207)  and 
amended  by  T.D.  8559  (59  FR  39958), 
T.D.  8584  (59  FR  67187),  T.D.  8597  (60 
FR  36671),  T.D.  8728  (62  FR  42051)  and 
T.D.  8729  (62  FR  44542).  The  final 
regulations  provide  simplified  methods 
for  determining  the  additional  section 
263A  costs  properly  allocable  to  eligible 
property  on  hand  at  the  end  of  the 
taxable  year,  including  ending 
inventories  of  property  produced  and 
property  acquired  for  resale.  The  final 
reg\ilations  include  the  simplified 
production  method  contained  in  the 
temporary  regulations  issued  under 
263A,  §  1.263A-lT{b)(5).  T.D.  8131  (58 
FR  151),  and  the  simplified  resale 
method,  a  redesignation  of  the  modified 
resale  method  set  forth  in  Notice  89-67, 
1989-1  C.B.  723.  A  taxpayer  using 
either  the  simplified  production  method 
or  the  simplified  resale  method 
determines  the  additional  section  263A 
costs  properly  allocable  to  eligible 
property  on  hand  at  the  end  of  the 
taxable  year  by  multiplying  its 
absorption  ratio  by  the  section  471  costs 
on  hemd  at  year-end.  Under  both  the 
simplified  production  method  and  the 
simplified  resale  method,  an  absorption 
ratio  is  calculated  annually  and  applied 
to  determine  the  additional  section 
263A  costs  allocated  to  ending 
inventory. 

In  response  to  requests  for  additional 
simplification,  the  final  regtdations 
provide  an  election  to  use  an  historic 
absorption  ratio  to  determine  additional 
section  263A  costs  allocable  to  eligible 
property  on  hand  at  year-end  that  may 
be  used  in  connection  with  either  the 
simplified  production  method  or  the 
simplified  resale  method. 

Tne  final  regulations  permit  a 
taxpayer  that  properly  elects  to  use  the 
historic  absorption  ratio  to  determine 
the  additional  section  263A  costs 
allocable  to  eligible  property  on  hand  at 
the  end  of  the  taxable  year  by  using  an 
historic  absorption  ratio  in  lieu  of  an 
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actual  absorption  ratio,  i.e.,  by 
multiplying  the  historic  absorption  ratio 
by  section  471  costs  on  hand  at  year- 
end.  The  historic  absorption  ratio  is 
based  on  costs  capitalized  by  a  taxpayer 
during  its  test  period,  generally  the 
three  taxable-year  period  immediately 
prior  to  the  taxable  year  that  the 
taxpayer  elects  the  historic  absorption 
ratio.  The  historic  absorption  ratio 
equals  the  taxpayer's  additional  section 
263A  costs  incurred  during  the  test 
period  divided  by  the  section  471  costs 
incurred  by  the  taxpayer  during  the  test 
period.  Under  the  final  regulations, 
taxpayers  are  required  to  test  the 
accuracy  of  the  historic  absorption  ratio 
every  six  years.  If  the  test  of  the  ratio 
indicates  more  than  one-half  of  one 
percentage  point  difference  (plus  or 
minus)  from  the  historic  absorption 
ratio,  the  taxpayer  must  redetermine  its 
historic  absorption  ratio  using  a  new 
updated  test  period.  The  final 
regulations  provide  that,  if  elected,  the 
historic  absorption  ratio  must  be  used 
for  each  taxable  year  within  the 
qualifying  period.  Generally,  the 
qualifying  period  includes  each  of  the 
first  five  taxable  years  begiiming  with 
the  first  taxable  year  after  a  test  period 
(or  an  updated  test  period). 

ExplanatioB  of  Provisions 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  that  relate 
to  the  capitalization  of  certain  costs 
imder  section  263A.  More  specifically, 
this  docimient  contains  proposed 
amendments  with  respect  to  the  historic 
absorption  ratio  election  that  are 
necessary  to  carry  out  the  purpose  of 
section  263A.  The  rules  imder  section 
263A  were  designed  to  properly  match 
income  with  related  expenses  by 
requiring  all  of  the  costs  relating  to  an 
item  produced  or  acquired  for  resale  to 
be  included  in  the  basis  or  inventoriable 
cost  of  that  itran.  The  simplified 
production  method  and  the  simplified 
resale  method  were  included  in  the 
regulations  to  provide  taxpayers  with  a 
simplified  method  for  determining  the 
additional  section  263A  costs  allocable 
to  items  on  hand  at  year  end.  The 
historic  absorption  ratio  election  was 
provided  in  response  to  commentators' 
concerns  that  computations  under  the 
simplified  production  method  and  the 
simplified  resale  method  are  costly  and 
time  consimiing  because  taxpayers  must 
determine  absorption  ratios  annually, 
even  though  there  may  have  been  little 
or  no  change  in  the  taxpayers'  business 
operations  that  would  cause  the 
absorption  ratios  to  vary  from  year  to 
year. 


The  historic  absorption  ratio  election 
in  the  final  regulations  is  intended  to 
permit  taxpayers  to  determine 
additional  section  263A  costs  allocable 
to  items  on  hand  at  year-end  without 
calculating  actual  absorption  ratios 
while  still  capitalizing  the  costs 
properly  allocable  to  property  produced 
or  acquired  for  resale.  The  historic 
absorption  ratio  was  selected  in  lieu  of 
an  industry-based  ratio  because  the  IRS 
and  Treasury  Department  believed  that 
a  ratio  based  on  taxpayer  specific 
historical  data  would  more  reasonably 
approximate  the  taxpayer's  aimual 
absorption  ratio  than  an  industry-based 
ratio. 

The  IRS  and  Treasury  Department 
have  become  aware  that  the  historic 
absorption  ratio  may  become  materially 
inaccurate  generally  as  the  result  of  a 
significant  change  in  a  taxpayer's 
circumstances  diuing  the  qualifying 
period,  thus  resulting  in  a  failure  to 
allocate  the  proper  amount  of  additional 
section  263A  costs  to  items  on  hand  at 
year-end.  Although  the  regulations 
provide  that  a  taxpayer  must  test  its 
historic  absorption  ratio  every  six  years, 
a  significant  deviation  frttm  the 
taxpayer's  actual  absorption  ratio  could 
result  in  a  substantial  mismatching  of 
the  taxpayer's  income  and  related 
expenses  during  the  qualifying  period. 

The  IRS  and  Treasury  Department 
considered  many  alternate  approaches 
to  revising  the  historic  absorption  ratio 
regulations  in  order  to  prevent  a 
substantial  mismatching  of  income  and 
related  expenses.  Among  the 
approaches  considered  and  rejected 
were  the  following:  (1)  Eliminate  the 
historic  absorption  ratio  election 
entirely;  (2)  limit  use  of  the  historic 
absorption  ratio  election  to  small 
taxpayers;  (3)  require  taxpayers  to  retest 
their  historic  absorption  ratio  more 
frequently,  e.g.,  every  three  years;  and 
(4)provide  a  general  anti-abuse  rule. 

■These  proposed  regulations  provide 
for  early  termination  of  the  qualifying 
period  if  the  taxpayer's  historic 
absorption  ratio  is  materially  inaccurate. 
In  such  a  case,  the  taxpayer  must 
calculate  a  new  historic  absorption  ratio 
beginning  with  the  year  in  which  the 
taxpayer's  historic  absorption  ratio 
became  materially  inaccurate. 

Generally,  a  taxpayer's  historic 
absorption  ratio  may  become  materially 
inaccurate  when  the  taxpayer 
experiences  a  significant  change  in  the 
taxpayer's  normal  business  operations 
and  that  change  has  an  effect  on  the 
taxpayer's  section  263A  absorption 
ratio.  For  example,  the  following 
changes  may  cause  a  taxpayer's  historic 
absorption  ratio  to  become  materially 
inaccurate:  a  significant  change  in  the 


taxpayer's  manufacturing  process,  e.g. 
implementation  of  a  new  inventory 
management  system;  a  significant 
change  in  the  taxpayer's  product 
offering;  a  significant  addition  or 
retirement  of  equipment  used  for 
manufacturing;  a  significant  change  in 
the  taxpayer's  components  of  cost,  e.g., 
a  manufacturing  operation  that  becomes 
significantly  more  or  less  labor 
intensive;  a  significant  change  in  the 
taxpayer's  overhead  costs,  e.g.  a  new 
plant,  building  or  building  addition;  and 
a  significant  change  in  the  taxpayer's 
trade  or  business,  e.g.,  the  sale  or 
acquisition  of  a  division. 

The  proposed  regulations  establish  a 
high  threshold  for  when  the  historic 
absorption  ratio  will  be  regarded  as 
materially  inaccurate.  The  regulations 
provide  a  definition  of  materially 
inaccurate  that  incorporates  both  a 
percentage  test  and  a  specific  dollar 
amoimt  test.  The  regulations  provide 
that  the  historic  absorption  ratio  is 
materially  inaccurate  if:  (1)  the 
taxpayer's  actual  absorption  ratio 
deviates  by  more  than  50%  and  by  more 
than  one-half  of  one  percentage  point 
from  the  taxpayer's  historic  absorption 
ratio;  and  (2)  the  amount  of  additional 
section  263A  costs  capitalizable  to  items 
on  hand  at  year-end  using  the  actual 
absorption  ratio  deviates  by  more  than 
$100,000  from  the  amount  of  additional 
section  263A  costs  capitalizable  to  items 
on  hand  at  year-end  using  the  historic 
absorption  ratio.  This  high  threshold  is 
provided  so  that  annual  actual 
absorption  ratio  computations  will  be 
unnecessary  in  the  overwhelming 
majority  of  situations.  For  example,  the 
placement  in  service  of  a  significant 
amoimt  of  prop>erty  may  have  a 
significant  effect  on  a  taxpayer's  actual 
absorption  ratio.  However,  it  may  not  be 
necessary  for  a  taxpayer  to  compute  its 
actual  absorption  ratio  for  a  year  that  the 
taxpayer  placed  property  in  service  if, 
based  on  the  taxpayer's  knowledge  of 
the  difference  between  its  tax 
depreciation  and  book  depreciation,  and 
its  inventory  turnover,  the  taxpayer 
knows  that  it  would  be  impossible  for 
the  amoimt  of  additional  section  263A 
costs  allocable  to  items  on  hand  at  year- 
end  to  increase  by  $100,000  if  the 
taxpayer  used  the  simplified  production 
method  without  the  historic  absorption 
ratio  election.  Therefore,  the  taxpayer 
would  not  need  to  calculate  an  actual 
absorption  ratio  for  that  year. 

Proposed  EfiiectiTe  Date 

The  provisions  of  these  regulations 
are  proposed  to  be  effective  for  taxable 
years  beginning  after  May  24, 1999. 
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Special  Anal]rses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  also  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regidations,  and 
because  the  regulations  do  not  impose  a 
collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  September  1. 1999,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
MFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  or  electronic  comments  by 
August  23, 1999  and  submit  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (a 
signed  original  and  eight  (8)  copies)  by 
August  11, 1999. 

A  period  of  10  minutes  will  be 
allocated  to  each  person  for  making 
comments. 


An  agenda  showing  the  schediding  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Jennifer 
Nuding  of  the  Office  of  Assistant  Chief 
Coimsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.263A-2  is  amended 
as  follows: 

1.  Paragraphs  (b)(4)(ii)(C)(l)  and  (2) 
are  revised; 

2.  New  paragraphs  (b)(4)(ii)(C)(d)  and 
(4)  are  added; 

3.  Paragraph  (b)(4)(vi)  is  amended  by: 

a.  Revising  the  paragraph  heading  and 
introductory  text; 

b.  Redesignating  the  Example  as 
Example  1; 

c.  Adding  new  Example  2  and 
Example  3. 

The  revisions  and  additions  read  as 
follows: 

§  1 .263A-2    Rules  relating  to  property 
produced  l>y  the  taxpayer. 

***** 

(b)*  *  • 
(4)*  *  * 

(ii)  *   *   * 

(C)  Qualifying  period — (1)  In  general. 
A  qualifying  period  generally  includes 
each  of  the  first  five  taxable  years 
beginning  with  the  first  taxable  year 
after  a  test  period  (or  an  updated  test 
period).  However,  a  qualifying  period 
may  be  extended  under  the  provisions 
of  paragraph  (b)(4)(ii)(C)(2)  of  this 
section  or  may  terminate  early  under  the 
provisions  of  paragraph  (b)(4)(ii)(C)(3)  of 
this  section. 

(2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
absorption  ratio  under  the  simplified 
production  method.  If  the  actual 
absorption  ratio  computed  for  this 


taxable  year  (the  recomputation  year)  is 
within  one-half  of  one  percentage  point 
(plus  or  minus)  of  the  historic 
absorption  ratio  used  in  detennining 
capitalizable  costs  for  the  qualifying 
period  (e.g.,  the  previous  five  taxable 
years),  the  qualifying  period  is  extended 
to  include  the  recomputation  year  and 
the  following  five  taxable  years  (or  a 
shorter  period  if  the  qualifying  period  is 
terminated  early  under  the  provisions  of 
paragraph  (b)(4)(ii)(C)(5)  of  this  section), 
and  the  taxpayer  must  continue  to  use 
the  historic  absorption  ratio  throughout 
the  extended  qualifying  period.  If, 
however,  the  actual  absorption  ratio 
computed  for  the  recomputation  year  is 
not  within  one-half  of  one  percentage 
point  (plus  or  minus)  of  the  historic 
absorption  ratio,  the  taxpayer  must  use 
actual  absorption  ratios  beginning  with 
the  recomputation  year  under  the 
simplified  production  method  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
reconmutation  year. 

(3)  Earlier  termination  of  the 
qualifying  period.  For  taxable  years 
beginning  after  May  24, 1999,  a 
qualifying  period  closes  immediately 
prior  to  a  taxable  year  in  which  the 
taxpayer's  historic  absorption  ratio 
becomes  materially  inaccurate  (early 
recomputation  year).  If  the  taxpayer's 
historic  absorption  ratio  is  materially 
inaccurate,  as  defined  in  paragraph 
(b)(4)(ii)(C)(4)  of  this  section,  the 
taxpayer  must  use  its  actual  absorption 
ratios  computed  using  the  simplified 
production  method  beginning  with  the 
early  recomputation  year  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resimie  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
early  recomputation  year. 

(4)  Materially  inaccurate.  For 
purposes  of  this  paragraph  (b)(4),  a 
historic  absorption  ratio  becomes 
materially  inaccurate  in  a  taxable  year 
that— 

(i)  The  taxpayer's  actual  absorption 
ratio  computed  using  the  simplified 
production  method  deviates  by  more 
than  50  percent  and  by  more  than  oner 
half  of  one  percentage  point  from  the 
taxpayer's  historic  absorption  ratio  for 
that  year;  and 

(ii)  The  amoimt  of  additional  section 
263A  costs  capitalizable  to  eligible 
property  remaining  on  hand  at  the  close 
of  that  year  imder  the  simplified 
production  method  (using  the  taxpayer's 
actual  absorption  ratio)  deviates  by 
more  than  $100,000  from  the  amount  of 
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additional  section  263A  costs 
capitalizable  to  that  property  under  the 
simplified  production  method  with 
historic  absorption  ratio  election  for  that 
year. 
***** 

(vi)  Examples.  The  provisions  of  this 
paragraph  (b)(4)  are  illustrated  by  the 
following  examples: 


Example  1.*  *  * 

Example  2.  (i)  Taxpayer  K  uses  the  FIFO 
method  of  accounting  for  inventories  and 
properly  elects  to  use  the  historic  absorption 
ratio  with  the  simplified  production  method 
for  1998.  K  identifies  the  following  costs 
incurred  during  the  test  period: 
1995: 


Add'l  section 

Section  471 

1996: 

Add'l  section 

Section  471 

1997: 

Add'l  section 

Section  471 

(ii)  Therefore, 

absorption  ratio 


263A  costs— S3, 500,000 
costs— S75 ,000,000 

263A  costs— $4,000,000 
costs— $80,000,000 

263 A  costs— $4,500,000 
costs— $85 ,000,000 
K  computes  a  5%  historic 
as  follows: 


Historic  absorption  ratio  = 


$3,500.000  +  4,000,000  +  4,500,000 
$75,000,000  +  80,000,000  +  85,000,000 


=  5% 


(iii)  bi  1998,  K  incurs  $90,000,000  of 
section  471  costs  of  which  $15,000,000 
remain  in  inventory  at  the  end  of  the  year. 
In  addition,  K  places  $50,000,000  of  plant 
and  equipment  into  service.  K's  book 
depreciation  on  the  new  plant  and 
equipment  is  $5,000,000,  while  K's  tax 
depreciation  on  the  new  plant  and 


equipment  is  $10,000,000.  K's  book 
depreciation  is  a  section  471  cost  as 
described  in  §  1.263A-l(d)(2)  and  the  excess 
of  K's  tax  depreciation  over  K's  book 
depreciation,  $5,000,000,  is  an  additional 
section  263A  cost.  K  also  has  $4,500,000  in 
other  additional  section  263A  costs. 


(iv)  K  must  determine  whether  K's  historic 
absorption  ratio  is  materially  inaccurate  in 
1998.  Under  the  simplified  production 
method  without  the  historic  absorption  ratio 
election,  K  determines  its  actual  absorption 
ratio  for  1998  as  follows: 


Actual  absorption  ratio  = 


$4,500,000 +  $5,000,000 
$90,000,000 + $5,000,000 


=  10% 


(v)  The  difference  between  K's  actual 
absorption  ratio  (10%)  under  the  simplified 
production  method  for  1998  and  K's  historic 
absorption  ratio  (5%)  is  5%,  which  is  greater 
than  50  percent  of  K's  historic  absorption 
ratio  for  that  year  (5%  x  50%  =  2.5%).  Under 
the  simplified  production  method  without 
the  historic  absorption  ratio  election,  K 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 
multiplying  its  actual  absorption  ratio  (10%) 
by  the  section  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add'l  section  263A  costs  =  10%  x 
$15,000,000  =  $1,500,000 

(vi)  Under  the  simpUfied  production 
method  using  the  historic  absorption  ratio,  K 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 
multiplying  its  historic  absorption  ratio  (5%) 
by  the  section  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add'l  section  263A  costs  =  5%  x 
$15,000,000  =  $750,000 

(vii)  The  difi^erence  between  the  amount  of 
additional  section  263A  costs  allocable  to 
eligible  property  remaining  on  hand  at  the 
close  of  1998  under  the  simplified 
production  method  using  the  taxpayer's 
actual  absorption  ratio  and  the  amount  of 
additional  section  263A  costs  allocable  to 
that  property  under  the  simplified 
produc^on  method  with  historic  absorption 
ratio  election  ($1,500,000  -  $750,000  = 
$750,000)  exceeds  $100,000.  Accordingly, 
K's  historic  absorption  ratio  is  materially 
inaccurate  for  1998. 

(viii)  Since  K's  historic  absorption  ratio  is 
materially  inaccurate  in  1998,  K's  qualifying 
period  closes  immediately  prior  to  the 
beginning  of  K's  1998  taxable  year.  Therefore, 
K  must  update  its  test  period  b^inning  in 
1998.  K  must  use  actual  absorption  ratios 
under  the  simplified  production  method 
beginning  in  1998  and  throughout  the 


updated  test  period  (1999  and  2000).  K  must 
resume  using  the  historic  absorption  ratio 
(determined  with  reference  to  the  updated 
test  period)  in  2001,  the  third  taxable  year 
following  1998. 

Example  3.  (i)  Taxpayer  L  properly  elects 
to  use  the  historic  absorption  ratio  with  the 
simpUfied  production  method  for  1999.  L 
computes  a  10%  historic  absorption  ratio.  On 
average,  L's  inventory  turns  over 
approximately  fifteen  times  a  year. 

(ii)  In  1999,  L  incurs  $8,000,000  of  section 
471  costs  of  which  $500,000  remain  in 
inventory  at  the  end  of  the  year.  In  addition, 
L  places  $5,000,000  of  plant  and  equipment 
into  service.  The  difference  between  L's  tax 
depreciation  on  the  new  plant  and 
equipment  and  L's  book  depreciation  on  that 
plant  and  equipment  for  1999  is  $500,000, 
which  is  an  additional  section  263A  cost. 
There  were  no  other  changes  in  L's 
additional  263A  costs. 

(iii)  L  can  determine,  without  calculating 
an  actual  absorption  ratio,  that  its  historic 
absorption  ratio  is  not  materially  inaccurate 
for  1999.  The  difference  between  the  amount 
of  additional  section  263  A  costs  allocated  to 
its  ending  inventory  using  its  actual 
absorption  ratio  and  the  amount  of  additional 
section  263A  costs  allocated  to  its  ending 
inventory  using  its  historic  absorption  ratio 
will  not  exceed  $100,000  and,  therefore,  L 
does  not  fall  within  the  specific  dollar 
amoimt  test  of  paragraph  (b)(4)(ii)(C)(4)(ii)  of 
this  section.  Although  L's  additional  section 
263A  costs  increased  by  over  $100,000  in 
1999  (they  increased  by  $500,000)  as  a  result 
of  placing  the  plant  and  equipment  into 
service,  only  a  portion  of  that  amount  will  be 
allocated  to  ending  inventory.  L's  inventory 
turns  over  approximately  fifteen  times  a  year. 
Of  the  $500,000  of  additional  section  263  A 
costs  incurred  as  the  result  of  placing  the 
plant  and  equipment  into  service  in  1999, 
only  about  $33,000  ($500,000  +  15)  will  be 


allocated  to  ending  inventory.  Since  $33,000 
is  well  below  the  $100,000  threshold,  L  can 
determine  without  calculating  an  actual 
absorption  ratio  for  1999  that  its  historic 
absorption  ratio  is  not  materially  inaccurate. 
Since  L's  historic  absorption  ratio  is  not 
materially  inaccurate  in  1999,  L's  quaUfying 
period  does  not  terminate  early. 
***** 

Par.  3.  Section  1.263A-3  is  amended 
&s  rollov^s* 

1.  Paragraphs  (d)(4)(ii)(C)(l)  and  [2) 
are  revised; 

2.  New  paragraphs  (d)(4)(ii)(C)(d)  and 
[4)  are  added; 

3.  Paragr^h  (d)(4)(vi)  is  amended  by: 

a.  Revising  the  paragraph  heading  and 
introductory  text; 

b.  Redesignating  the  Example  as 
Example  1; 

c.  Adding  new  Example  2. 

The  revisions  and  additions  read  as 
follows: 

§1,263A-3    RuIm  relating  to  property 
acquired  for  resale. 

***** 

(d)  *  *  * 
(4)*   *   * 

(u)*  •  * 

(C)  Qualifying  period— {!)  In  general. 
A  qualifying  period  generally  includes 
eadi  of  die  first  five  taxable  years 
beginning  with  the  first  taxable  year 
after  a  test  period  (or  an  updated  test 
period).  However,  a  qualifying  period 
may  be  extended  under  the  provisions 
of  paragraph  (d)(4)(ii)(C)(2)  of  L^'is 
section  or  may  terminate  early  vmder  the 
provisions  of  paragraph  (d)(4)(ii)(C)(d) 
of  this  section. 
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(2)  Extension  of  qualifying  period.  In 
the  first  taxable  yeeir  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
combined  absorption  ratio  irnder  the 
simplified  resale  method.  If  the  actual 
combined  absorption  ratio  computed  for 
this  taxable  year  (the  recomputation 
year)  is  within  one-half  of  one 
percentage  point  (plus  or  minus)  of  the 
historic  absorption  ratio  used  in 
determining  capitalizable  costs  for  the 
qualifying  period  (e.g.,  the  previous  five 
taxable  years),  the  qualifying  period  is 
extended  to  include  the  recomputation 
year  and  the  following  five  taxable  years 
(or  a  shorter  period  if  the  qualifying 
period  is  terminated  early  imder  the 
provisions  of  paragraph  (d)(4)(ii)(C)(3) 
of  this  section),  and  the  taxpayer  must 
continue  to  use  the  historic  absorption 
ratio  throughout  the  extended  qualifying 
period.  If,  however,  the  actual  combined 
absorption  ratio  computed  for  the 
recomputation  year  is  not  within  one- 
half  of  one  percentage  point  (plus  or 
minus)  of  the  historic  absorption  ratio, 
the  taxpayer  must  use  actual  combined 
absorption  ratios  beginning  with  the 
recomputation  year  under  the  simplified 
resale  method  and  throughout  the 
updated  test  period.  The  taxpayer  must 
resume  using  the  historic  absorption 
ratio  (determined  with  reference  to  the 


updated  test  period)  in  the  third  taxable 
year  following  the  recomputation  year. 

[3]  Earlier  termination  of  the 
qualifying  period.  For  taxable  years 
beginning  after  May  24,  1999,  a 
qualifying  period  closes  immediately 
prior  to  a  taxable  year  in  which  the 
taxpayer's  historic  absorption  ratio 
becomes  materially  inaccvu^te  (early 
recomputation  year).  If  the  taxpayer's 
historic  absorption  ratio  is  materially 
inaccurate,  as  defined  in  paragraph 
(d)(4)(ii)(C)(4)  of  this  section,  the 
taxpayer  must  use  its  actual  combined 
absorption  ratios  computed  using  the 
simplified  resale  method  beginning  with 
the  early  recomputation  year  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
early  recomputation  year. 

(4)  Matenally  inaccurate.  For 
purposes  of  this  paragraph  (d)(4),  a 
historic  absorption  ratio  becomes 
materially  inaccurate  in  a  taxable  year 
that— 

(i)  The  taxpayer's  actual  combined 
absorption  ratio  computed  using  the 
simplified  resale  method  deviates  by 
more  than  50  percent  and  by  more  than 
one-half  of  one  percentage  point  fi'om 
the  taxpayer's  historic  absorption  ratio 
for  that  year;  and 

{ii)  The  amount  of  additional  section 
263A  costs  capitalizable  to  eligible 


property  remaining  on  hand  at  the  close 
of  that  year  under  the  simplified  resale 
method  (using  the  taxpayer's  actual 
combined  absorption  ratio)  deviates  by 
more  than  $100,000  from  the  amount  of 
additional  section  263A  costs 
capitalizable  to  that  property  under  the 
simplified  resale  method  with  historic 
absorption  ratio  election  for  that  year. 
***** 

(vi)  Examples.  The  provisions  of  this 
paragraph  (d)(4)  are  illustrated  by  the 
following  examples: 

Example  1.*  *  * 

Example  2.  (i)  Taxpayer  W  operates  a  mail- 
order retail  business  and  uses  me  FIFO 
method  of  accounting  for  inventories.  In 
1996. 1997  and  1998,  W  used  the  simplified 
resale  method  without  the  historic  absorption 
ratio  election  with  the  variation  permitted  in 
paragraph  (d)(3)(iii)(A)  of  this  section, 
exclusion  of  beginning  inventories  from  the 
denominator  in  the  storage  and  handling 
costs  absorption  ratio  formula.  Taxpayer  W 
elects  to  use  the  historic  absorption  ratio 
with  the  simplified  resale  method  for  1999. 
yv  identifies  the  following  costs  incurred 
during  the  test  period: 
1996: 

Add'l  section  263A  costs — $2,000,000 
Section  471  costs — $45,000,000 
1997: 

Add'l  section  263 A  costs — $2,500,000 
Section  471  costs — $50,000,000 
1998: 

Add'l  section  263A  costs— $3,000,000 
Section  471  costs — $55,000,000 

(ii)  Therefore,  W  computes  a  5%  historic 
absorption  ratio  as  follows: 


Historic  absorption  ratio  = 


$2,000,000  +  2,500.000  +  3.000.000 
$45,000,000  +  50,000,000  +  55,000,000 


=  5% 


(iii)  In  1999,  W  decides  to  automate  part 
of  its  repackaging  activities.  Accordingly,  W 
places  new  repackaging  equipment  into 
service.  The  repackaging  equipment  has  a 
basis  of  $15,000,000  for  tax  purposes.  W's  tax 
depreciation  on  the  new  equipment  for  1999 
is  $3,000,000.  This  depreciation  allowance  is 
an  additional  section  263A  cost  and  is  a 
handling  cost  as  defined  in  paragraph  (c)(4) 


of  this  section.  As  a  result  of  the  new 
equipment,  W's  direct  labor  costs  with 
respect  to  its  repackaging  activities  decrease 
by  $500,000  during  1999.  In  1999,  W  incurs 
$60,000,000  of  section  471  costs,  of  which 
$6,000,000  remain  on  hand  at  the  end  of  the 
year.  W  identifies  $6,000,000  of  storage  and 
handling  costs,  including  W's  tax 
depreciation  on  the  new  equipment  and 


taking  into  account  the  reduction  in  direct 
labor  costs,  and  $450,000  of  purchasing  costs 
incurred  in  1999. 

(iv)  W  must  determine  whether  W's 
historic  absorption  ratio  is  materially 
inaccurate  in  1999.  In  order  to  do  so,  W 
calculates  W's  actual  combined  absorption 
ratio  for  1999  as  follows: 


c.  u     J.        .-  $6,000,000      ,„„ 

Storage  &  handung  absorption  ratio  = =  10% 

.       .    $60,000,000 

$450  000 

Purchasing  costs  absorption  ratio      = ■ =  0.75% 

$60,000,000 


Combined  absorption  ratio  =  10%  +  0.75% 
=  10.75% 

(v)  The  difference  between  W's  actual 
combined  absorption  ratio  (10.75%)  under 
the  simplified  resale  method  for  1999  and 
W's  historic  absorption  ratio  (5%)  is  5.75%, 
which  is  greater  than  50  percent  of  W's 
historic  absorption  ratio  for  that  year  (5%  x 
50%  =  2.5%).  Under  the  simplified  resale 
method  without  the  historic  absorption  ratio 
election,  W  determines  the  additional  section 


263A  costs  allocable  to  its  ending  inventory 
by  multiplying  its  actual  combined 
absorption  ratio  (10.75%)  by  the  section  471 
costs  remaining  in  its  ending  inventory  as 
follows: 

Add'l  section  263A  costs  =  10.75%  x 
$6,000,000  =  $645,000 

(vi)  Under  the  simplified  resale  method 
using  the  historic  absorption  ratio,  W 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 


multiplying  its  historic  absorption  ratio  (5%) 
by  the  seiction  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add'l  section  263A  costs  =  5%  x 
$6,000,000  =  $300,000 

(vii)  The  difference  between  the  amount  of 
additional  section  263A  costs  allocable  to 
eligible  property  remaining  on  hand  at  the 
close  of  1999  under  the  simplified  resale 
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method  using  the  taxpayer's  actual  combined 
absorption  ratio  and  the  amoimt  of  additional 
section  263A  costs  allocable  to  that  property 
under  the  simplified  resale  method  with 
historic  absorption  ratio  election 
($645,000  -  $300,000  =  $345,000]  exceeds 
$100,000.  Accordingly,  Ws  historic 
absorption  ratio  is  materially  inaccurate  for 
1999. 

(viii)  Since  W's  historic  absorption  ratio 
was  materially  inaccurate  in  1999,  W's 

aualifying  period  closes  immediately  prior  to 
le  beginning  of  W's  1999  taxable  year. 
Therefore,  W  must  update  its  test  period 
beginning  in  1999.  W  must  use  actual 
combined  absorption  ratios  under  the 
simplified  resale  method  beginning  in  1999 
and  throughout  the  updated  test  period  (2000 
and  2001).  W  must  resume  using  the  historic 
absorption  ratio  (determined  with  reference 
to  the  updated  test  period]  in  2002,  the  third 
taxable  year  following  1999. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  99-12898  Filed  5-21-99;  8:45  am] 
BMJJNG  CODE  4aiM>1-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Dockat  No.  S-042] 
RIN  1218-AB77 

Employer  Payment  For  Personal 
Protective  Equipment 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Rescheduling  of  informal  public 
hearing;  extension  of  comment  period. 

summary:  OSHA  is  rescheduling  the 
informal  public  hearing  on  its  proposed 
rule  on  employer  pa)rment  for  personal 
protective  equipment.  The  hearing, 
which  had  been  scheduled  for  Jime  22 
has  been  rescheduled  for  August  10, 
1999.  The  Agency  is  also  extending  the 
deadline  for  written  comments  on  the 
proposed  rule. 

DATES:  Informal  public  hearing.  The 
hearing  is  scheduled  to  begin  at  9:30 
a.m.  on  August  10, 1999. 

Notices  of  intention  to  appear, 
testimony,  and  documentary  evidence. 
Notices  of  intention  to  appear  at  the 
informal  public  hearing  must  be 
postmarked  by  July  16, 1999.  If  you  will 
be  requesting  more  than  10  minutes  for 
your  presentation,  or  if  you  will  be 
submitting  doamientary  evidence  at  the 
hearing,  you  must  submit  the  full  text  of 
your  testimony  and  all  docimientary 
evidence  to  the  Docket  Office, 
postmarked  by  July  23, 1999. 

Written  Comments.  Written  comments 
on  the  proposed  rule  must  be 


postmarked  by  July  23, 1999.  If  you 
submit  comments  electronically  through 
OSHA's  internet  site,  you  must  transmit 
those  comments  by  July  23, 1999. 
ADDRESSES:  Informal  public  hearing. 
The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor  (Frances  Perkins  Biiilding),  200 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Comments,  Testimony,  and 
Documentary  Evidence.  Submit  four 
copies  of  written  comments,  notices  of 
intention  to  appear  at  the  informal 
public  hearing,  testimony,  and 
dociunentary  evidence  to  the  OSHA 
Docket  Office,  Docket  S-042,  Room  N- 
2625.  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  (Telephone:  (202)  693- 
2350)  Please  identify  the  document  at 
the  top  of  the  first  page  as  either  a 
comment,  notice  of  intention  to  appear, 
testimony,  or  documentary  evidence.  If 
your  written  comments  are  10  pages  or 
less,  you  may  fax  them  to  the  Docket 
Office,  but  you  must  then  submit  a  hard 
copy  to  the  Docket  Office  postmarked 
within  two  days.  The  OSHA  Docket 
Office  fax  number  is  (202)  693-1648. 

You  may  also  submit  comments 
electronically  through  OSHA's  Internet 
site.  The  URL  of  that  site  is  as  follows: 
http://www.08ha-slc.gov/e-comment8/e- 
conmients-ppe.html.  Please  be  aware 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  them  separately  in  quadruplicate 
to  the  Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  Docket  Office,  you  must  clearly 
identify  your  electronic  comments  by 
name,  date,  and  subject,  so  that  we  can 
attach  them  to  your  electronic 
comments. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  31, 1999,  OSHA  published 
a  proposed  rule  (64  FR  15402)  that 
would  require  employers  to  pay  for  all 
required  personal  protective  equipment, 
with  limited  exceptions  for  some  tjrpes 
of  footwear  and  eyewear.  We  provided 
a  written  comment  period  through  June 
14, 1999,  and  scheduled  an  informal 
public  hearing  to  begin  on  June  22, 
1999. 

Due  to  a  scheduling  conflict,  we  are 
rescheduling  the  June  22  public  hearing. 
The  hearing  is  now  scheduled  to  begin 
at  9:30  a.m.  on  August  10,  1999,  in  the 
auditorium  of  the  Department  of  Labor 
(Frances  Perkins  Building),  200 
Constitution  Avenye,  N.W., 
Washington,  D.C.  20210.  We  are  also 
extending  the  written  comment  period, 
which  will  now  run  through  July  23, 
1999. 


n.  PPE  Survey 

A8  disciissed  in  the  preamble  of  the 
March  31, 1999,  proposed  rule  for 
Employer  Pa3Tnent  for  Personal 
Protective  Equipment  (64  FR  15421), 
OSHA  is  conducting  a  nationwide 
telephone  siirvey  to  obtain  more 
accurate  data  on  ciurent  patterns  of  PPE 
paymcat  and  usage.  We  now  expect  the 
survey  to  be  completed  within  tiie  next 
several  weeks.  When  we  have 
completed  the  survey,  we  will  place  the 
survey  results  in  the  rulemaking  record 
(Docket  S-042).  We  will  also  publish  a 
Federal  Register  notice  to  annoimce 
that  the  survey  is  available  and  to  invite 
additional  public  comment  on  the 
results. 

m.  Public  Participation 

Written  Comments 

Interested  parties  are  invited  to 
submit  written  data,  views,  and 
comments  with  respect  to  this  proposal. 
If  you  wish  to  file  written  comments  on 
the  proposed  PPE  Payment  rule,  you 
must  submit  them  in  one  of  the 
following  forms:  (1)  Hard  copy,  in 
quadruplicate;  or  (2)  an  original  (hard 
copy)  with  1  disk  (3 V2"  or  5V4")  in 
WordPerfect  5.0,  5.1,  6.0,  8.0,  or  ASCII, 
to  the  Docket  Office,  Docket  No.  S-042, 
Room  N2625,  U.S.  Department  of  Labor, 
200  Constitution  Ave.  N.W., 
Washington,  DC  20210. 

You  may  also  submit  written 
comments  electronically,  using  OSHA's 
website:  http://www.osha-slc.gov/e- 
comments/e-comments-ppe.htinl. 
However,  please  be  aware  that  you 
cannot  attach  materials  such  as  studies 
or  journal  articles  to  your  electronic 
comment.  If  you  wish  to  submit  such 
materials  to  supplement  your  electronic 
comment,  you  must  submit  them 
separately  (either  in  quadruplicate  or  in 
single  copy  plus  diskette)  to  the  Docket 
Office  at  the  address  noted  above.  You 
must  clearly  identify  these  materials  by 
including  your  name  and  the  date  and 
subject  of  your  electronic  comments,  so 
that  we  can  attach  the  materials  to  your 
comments. 

All  comments,  views,  data,  and 
arguments  that  we  receive  within  the 
specific  comment  period  will  become 
part  of  the  record  and  will  be  available 
for  public  inspection  and  copying  at  the 
above  Docket  Office  address. 

Notices  of  Intention  to  Appear  at  the 
Informal  Hearing 

The  informal  public  hearing  will 
begin  at  9:30  a.m.  on  August  10, 19P9, 
in  the  auditorium  of  the  Frances  Perkins 
Bmlding,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  N.W.,  Washington, 
D.C.  We  will  continue  the  hearing 
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through  August  20, 1999,  depending  on 
the  niunber  of  public  participants. 
If  you  wish  to  participate  in  the 
hearing,  you  must  file  four  copies  of  a 
notice  of  intention  to  appear.  This 
notice  must  be  postmarked  on  or  before 
July  16, 1999.  Your  notice  of  intention 
to  appear,  which  will  be  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office  (Room  N2625),  must 
contain  the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  tnat  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and, 

6.  Whether  the  party  intends  to 
submit  documentary  evidence  and,  if  so, 
a  brief  simimary  of  that  evidence. 

Mail  the  notice  of  intention  to  appear 
to:  Docket  Office,  Docket  S-042,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W.,  Washington,  D.C.  20210. 
The  telephone  nimiber  of  the  Docket 
Office  is (202)  693-2350. 

You  may  also  transmit  your  notice  of 
intention  to  appear  by  facsimile  to  (202) 
693-1648  (Attention:  Docket  S-042),  by 
July  16, 1999,  provided  that  you  send  an 
original  and  3  copies  of  the  notice  to  the 
Docket  Office  postmarked  no  more  than 
3  days  later. 

Filing  of  Testimony  and  Evidence  Before 
the  Hearing 

If  you  request  more  than  10  minutes 
for  your  presentation  at  the  hearing,  or 
if  you  will  be  submitting  documentary 
evidence,  you  must  provide  us  with  four 
copies  of  the  complete  text  of  the 
testimony  and  documentary  evidence. 
One  copy  must  not  be  stapled  or  bound 
and  must  be  suitable  for  copying.  You 
must  provide  the  Docket  Office  with 
these  materials  postmarked  no  later  than 
July  33, 1999. 

We  will  review  all  testimony  and 
evidence  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  If  the  information  contained  in 
a  submission  does  not  justify  the 
amount  of  time  requested,  we  will 
allocate  a  more  appropriate  amount  of 
time  and  notify  the  participant  of  that 
fact  prior  to  the  informal  public  hearing. 

If  you  do  not  submit  your  materials  in 
accordance  with  the  schedule  and  other 
requirements,  we  may  limit  your 
presentation  to  10  minutes.  We  may  also 
ask  you  to  return  for  questioning  at  a 
later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 


as  time  perinits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 
Notices  of  intention  to  appear, 
testimony,  and  evidence  will  be 
available  for  cop)ring  at  the  Docket 
Office  at  the  address  noted  above. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  on  the  PPE  Pa3rment 
proposal  will  be  conducted  under 
OSHA's  standards-setting  pru:;edures  in 
29  CFR  part  1911.  It  should  be  noted 
that  under  section  1911.4,  the  Assistant 
Secretary  may  also  implement 
alternative  procedures  to  expedite  the 
proceedings  or  for  other  good  cause, 
upon  reasonable  notice. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law  Judge  (ALJ)  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA's  proposal.  The 
ALJ's  responsibility  is  to  ensure  that  the 
hearing  proceeds  at  a  reasonable  pace 
and  in  an  orderly  manner.  The  ALJ, 
therefore,  will  have  all  of  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  hearing  as 
provided  in  29  CFR  part  1911,  including 
the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  At  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning;  and, 

6.  At  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additicmal  data,  views, 
and  arguments  firom  any  person  who  has 
partcipated  in  the  oral  proceedings. 

An  OSHA  standards  hearing  provides 
interested  persons  with  an  opportunify 
to  make  effective  oral  presentations, 
without  procediual  restraints  that 
imnecessarily  impede  or  protract  the 
rulemaking  process.  The  hearing  is 
primarily  for  information  gathering  and 
clarification.  It  is  an  informal 
administrative  proceeding,  rather  than 
an  adjudication.  The  technical  rules  of 
evidence,  for  example,  do  not  apply. 
The  regulations  that  govern  OSHA 
hearings,  combined  with  the  pre-hearing 
guidelines  that  the  ALJ  will  issue  for 
this  hearing,  will  ensure  fairness  and 
due  process,  and  will  enable  OSHA  to 
develop  a  clear,  accurate,  and  complete 
record.  Questions  of  relevance, 
procedure,  and  participation  generally 


will  be  decided  in  &vor  of  the  most 
effective  development  of  the  record. 

Signed  at  Washington,  D.C,  this  17th  day 
of  May  1999. 

Charles  N.  JeCEress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-13018  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  451(>-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142  and  143 
[FRL-6347-«I 

Proposed  Public  Notification 
Regulations— Announcement  of  Public 
Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  announcing  a  series  of  public 
meetings  to  solicit  comments  on 
proposed  changes  to  the  drinking  water 
public  notification  regxilations  (64  FR 
25963,  May  13, 1999)  and  on  the  draft 
public  notification  handbook  (EPA  816- 
R-99-004).  The  public  notification 
regiUations  apply  to  ovraers  and 
operators  of  public  water  systems  which 
fail  to  comply  with  the  drinking  water 
standards  and  related  regulations  under 
the  Safe  Drinking  Water  Act.  EPA  is 
developing  the  handbook  to  aid  water 
systems  in  their  efforts  to  prepare 
effective  public  notices. 
DATES:  EPA  is  scheduling  meetings  in 
four  locations  to  obtain  public  comment 
on  the  proposed  regulations  and  to  woii^ 
with  interested  parties  to  develop  the 
final  handbook: 

May  26,  9  a.m.,  Madison,  Wisconsin 
Jime  2,  5  p.m.  and  Jime  3, 10  a.m., 

Washington,  D.C. 
June  8-9, 10  a.m.,  Allentown, 

Pennsylvania 
June  23-24, 10  a.m..  Phoenix,  Arizona 
ADDRESSES:  EPA  is  requesting  that 
interested  parties  register  with  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791  prior  to  the  scheduled  meeting 
date.  Those  registering  with  the  Hotline 
seven  days  in  advance  of  the  meeting 
date  will  be  sent  copies  of  the  agenda 
and  supporting  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline  at  1-800- 
426-4791  for  exact  schedules  and 
agendas  for  the  public  meetings.  Copies 
of  the  proposed  regiilation  and  the  draft 
Handbook  may  be  obtained  by  calling 
the  Hotline  or  by  downloading  the 
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documents  from  Office  of  Ground  Water 
and  Drinking  Water's  web  site  at  http:/ 
/www. epa.gov/safewater.  For  technical 
queries,  you  may  contact  Carl  Reeverts, 
EPA  rule  manager,  at  (202)  260-7273,  or 
via  e-mail  at  reeverts.carl@epa.gov. 

SUPPLEMENTARY  INFORMATION:  At  each  of 
the  four  meeting  locations,  EPA  will 
conduct  three  meetings.  Participants 
may  attend  all  or  some  of  the  meetings 
at  a  particular  location.  The  purpose  of 
Meeting  1  will  be  to  obtain  public 
comment  on  the  proposed  public 
notification  regulation.  The  meeting  will 
include  a  short  presentation  on  the 
requirements  of  the  proposed  rule, 
followed  by  an  opportunity  for  the 
public  to  comment  on  the  proposed 
regulation.  The  purpose  of  Meeting  2 
will  be  to  discuss  in  a  workgroup  setting 
the  draft  public  notification  handbook. 
The  meeting  will  include  a  group 
discussion  of  the  use  and  applicability 
of  the  draft  public  notification 
handbook,  as  well  as  breakout  sessions 
testing  the  handbook  through 
development  of  sample  notices.  The 
purpose  of  Meeting  3  will  be  to  obtain 
public  comment  on  sample  public 
notices  developed  using  the  draft  public 
notice  handbook.  The  meeting  will 
focus  on  two.  mock  notices  for  different 
violations.  Members  of  the  public  are 
invited  to  attend  Meeting  3  sessions  as 
observers  and/or  to  provide  comment 
during  a  public  comment  period  at  the 
end  of  each  session. 

The  public  meetings  will  take  place  at 
the  following  locations: 

1.  Madison,  Wisconsin,  May  26— AH 
meetings  will  be  at  the  Best  Western  Inn 
at  the  Park;  22  S.  Carroll  Street; 
Madison,  Wisconsin  53703.  Meeting  1 
will  start  at  9  a.m.  Meeting  2  will  start 
at  approximately  10:30  a.m.  Meeting  3 
will  start  in  the  late  afternoon  (exact 
time  still  to  be  determined). 

2.  Washington,  D.C.,  June  2-3— 
Meetings  1  and  2  will  be  on  June  3  at 
the  U.S.  EPA,  Waterside  Mall;  North 
Conference  Center  Room  1;  401  M 
Street,  SW.;  Washington,  DC  20460. 
Meeting  1  will  start  at  10  a.m.  Meeting 
2  will  start  at  approximately  11:30  a.m. 
and  continue  to  about  4  p.m.  Meeting  3 
will  be  Jime  2  at  The  Cadmus  Group, 
1901  N.  Fort  Myer  Drive,  Suite  1016. 
Arlington,  Virginia.  The  time  of  this 
meeting  has  not  yet  been  determined. 

3.  AUentown,  Pennsylvania,  June  8- 
9 — ^All  meetings  will  be  at  the  Days  Inn 
and  Conference  Center,  1151  Bulldog 
Drive;  Allentown,  Pennsylvania. 
Meeting  1  will  start  at  10  a.m.  on  June 
8  and  end  at  approximately  12  p.m. 
Meeting  2  will  start  at  approximately  1 
p.m.  and  continue  until  5  p.m.  and  ihen 


resume  on  June  9  starting  at  9  a.m.  imtil 
approximately  3  p.m.  Meeting  3  will  be 
on  June  8  in  the  late  afternoon  or  early 
evening  (exact  time  still  to  be 
determined). 

4.  Phoenix,  Arizona — All  meetings 
will  be  at  the  Arizona  Department  of 
Environmental  Quality;  3033  North 
Central;  Conference  room  1709; 
Phoenix,  Arizona.  Meeting  1  will  start  at 
10  a.m.  on  June  23  and  end  at 
approximately  12:00  p.m.  Meeting  2 
will  start  at  approximately  1  p.m.  and 
continue  until  5  p.m.  and  then  resiune 
on  Jime  24  starting  at  9  a.m.  imtil 
approximately  3  p.m.  Meeting  3  will  be 
on  June  23  in  the  late  afternoon  or  early 
evening  (exact  time  still  to  be 
determined). 

Dated:  May  14, 1999. 

Cyndiia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[PR  Doc.  99-12943  Filed  5-21-99;  8:45  am] 

BOUNG  CODE  65afr-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300868:  FRL-6083-3] 
RIN  2070-AC18 

Formaldehyde;  Proposed  Revocation 
of  Exemptions  from  the  Requirement 
of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule.  * 

SUMMARY:  This  docimient  proposes  to 
revoke  exemptions  &t>m  the 
requirement  of  tolerances  for  residues 
found  in  40  CFR  180.1032  for 
formaldehyde  or  a  mixture  of  methylene 
bispropionate  and  oxy(bismethylene) 
bispropionate  in  or  on  the  grains  of 
barley,  com,  oats,  sorghum,  and  wheat 
and  the  forages  of  alfalfa,  bermuda  grass, 
bluegrass,  brome  grass,  clover,  cowpea 
hay,  fescue,  lespedeza,  lupines,  orchard 
grass,  peanut  hay,  peavine  hay,  rye 
grass,  soybean  hay,  sudan  grass, 
timothy,  and  vetch  from  postharvest 
application  use  as  a  fungicide  to  treat 
animal  feeds.  This  action  is  being  taken 
because  there  are  no  registered  uses  for 
formaldehyde  on  these  commodities. 
EPA  expects  to  determine  whether  any 
individuals  or  groups  want  to  support 
these  exemptions.  The  regxilatory 
actions  in  this  proposal  are  part  of  the 
Agency's  reregistration  program  under 
the  Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (FIFRA),  and  the 
tolerance  reassessment  requirements  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  By  law,  EPA  is  required 
to  reassess  33%  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
1999,  or  about  3,200  tolerances.  The 
regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  22  exemptions,  which 
would  be  counted  among  reassessments 
made  toward  the  August  1999  review 
deadline  of  FFDCA  section  408(q),  as 
amended  by  the  Food  Quality  Protection 
Act(FQPA)ofl996. 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV.  of  this  proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Budig,  Special  Review  Branch  (7508C), 
Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location:  Special  Review  Branch, 
CM  #2,  6th  floor,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  Telephone:  (703) 
308-8029;  e-mail:  budig.phil@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  What  Is  the  Contribution 
Reassessment? 


Dnto 


Tolerance 


By  law,  EPA  is  required  to  reassess 
33%  of  the  tolerances  in  existence  on 
August  2, 1996,  by  August  1999,  or 
about  3,200  tolerances.  As  of  March 
1999,  EPA  has  reassessed  over  2,400    . 
tolerances.  The  regulatory  actions 
proposed  in  this  document  pertain  to 
the  proposed  revocation  of  22 
exemptions,  which  count  toward  the 
August  1999  review  deadline  of  FFDCA 
section  408(q),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

n.  Does  This  Proposal  Apply  To  Me? 

You  may  be  affected  by  this  proposal 
if  you  sell,  distribute,  manufacture,  or 
use  pesticides  for  agricultiu^ 
applications,  process  food,  distribute  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  (see 
FIFRA  section  4(g)(2))  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  Potentially  affected 
categories  and  entities  may  include,  but 
^re  not  limited  to: 
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Category 

Examples  of  Poten- 
tially Affected  Enti- 
ties 

Agricultural  stake- 
holders 

Growers/agricultural 
workers,  contrac- 
tors (certified/ 
oommerctai  appli- 
cators, handlers, 
advisors,  etc.), 
commercial  proc- 
essors, pesticide 
manufacturers, 
user  groups,  food 
consumers 

Food  distributors 

Wholesale  contrac- 
tors, retail  ven- 
dors, commercial 
traders/importers 

Intergovernmental 
stakeholders 

State,  Local,  and/or 
Trit)al  government 
agencies 

Foreign  entities 

Governments,  grow- 
ers, trade  groups 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  person  listed  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

m.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov.  On  the 
Home  Page,  select  "Laws  and 
Regulations,"  and  then  look  up  the 
entry  for  this  document  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section.  In  addition,  the 
official  record  for  this  notice,  including 
the  public  version,  has  been  established 
under  docket  control  number  OPP- 
300868,  (including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 


electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  in  Room  119, 
Crystal  MaU  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 

IV.  How  Can  I  Respond  To  This  Notice? 

A.  How  and  To  Whom  Do  I  Submit 
Comments  To? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e.,  "OPP-300868")  in 
your  correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number, 
OPP-300868,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number,  OPP-300868,  to: 
Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Enviroiunental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/ or  data  electronically  by 
E-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  Confidential 
Business  Information  (CBI).  Submit 
electronic  comments  in  ASCII  file 
format,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comment  and  data  will  also  be  accepted 
on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  niunber, 
OPP-300868.  You  may  also  file 
electronic  comments  and  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  In  My  Comments? 

You  may  claim  information  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed,  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 


public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

V.  What  Is  A  "Tolerance"? 

A  "tolerance"  represents  the 
maximiun  level  for  residues  of  pesticide 
chemicals  in  or  on  raw  agriciUtiual 
commodities  and  processed  foods. 
Section  408  of  FFDCA,  21  U.S.C.  301  et 
seq.,  as  amended  by  the  FQPA  of  1996, 
Public  Law  104-170,  authorizes  the 
establishment  of  tolerances  (maximiun 
residue  levels),  exemptions  irom  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultiual  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
imsafe  and  therefore  "adulterated" 
under  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  "adulterated,"  you 
cannot  distribute  the  product  in 
interstate  commerce  (21  U.S.C.  331(a) 
and  342(a)).  For  a  food-use  pesticide  to 
be  sold  and  distributed,  the  pesticide 
must  not  only  have  appropriate 
tolerances  under  the  FFDCA,  but  also 
must  be  registered  imder  section  3  of 
FIFRA  (7  U.S.C.  et  seq.).  To  retain  these 
tolerances  and  exemptions,  EPA  must 
make  a  finding  that  the  tolerances  and 
exemptions  are  safe.  To  make  this  safety 
finding,  EPA  needs  data  and 
information  indicating  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  residues  covered  by  the 
tolerances  and  exemptions. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

VI.  Why  Is  EPA  Proposing  the 
Tolerance  Actions  Discussed  Below? 

EPAis  proposing  to  revoke 
exemptions  from  the  requirement  of 
tolerances  for  residues  of  formaldehyde 
on  commodities  listed  in  40  CFR 
180.1032  because  no  active  registrations 
exist  for  these  uses.  None  of  these 
commodities  have  been  on  an  active 
formaldehyde  label  since  1994. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  and  tolerance 
exemptions  for  residues  of  pesticide 
active  ingredients  on  crop  uses  for 
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which  FIFRA  registrations  no  longer 
exist.  EPA  has  historically  expressed  a 
concern  that  retention  of  tolerances  and 
exemptions  that  are  not  necessary  to 
cover  residues  in  or  on  legally  treated 
foods  has  the  potential  to  encourage 
misuse  of  pesticides  within  the  United 
States.  However,  in  accordance  with 
FFDCA  section  408,  EPA  will  not  revoke 
any  tolerance  or  exemption  proposed  for 
revocation  if  any  person  demonstrates  a 
need  for  the  retention  of  the  tolerance, 
and  if  retention  of  the  tolerance  will 
meet  the  tolerance  standard  established 
under  FQPA.  Generally,  interested 
parties  support  the  retention  of  such 
tolerances  and  exemptions  in  order  to 
permit  treated  commodities  to  be  legally 
imported  into  the  United  States,  since 
raw  agricultural  commodities  or 
processed  food  or  feed  commodities 
containiiig  pesticide  residues  not 
covered  by  a  tolerance  or  exemption  are 
considered  to  be  adulterated. 
Tolerances  and  exemptions 
established  for  pesticide  chemicals  with 
FIFRA  tegistrations  cover  residues  in  or 
on  both  domestic  and  imported 
commodities.  To  retain  these  tolerances 
and  exemptions,  EPA  must  make  a 
finding  that  the  tolerances  and 
exemptions  are  safe.  To  make  this  safety 
finding,  EPA  needs  data  and 
information  indicating  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  residues  covered  by  the 
tolerances  and  exemptions. 
.    To  assiue  that  all  food  marketed  in 
the  U.S.  is  safe,  under  FFDCA,  EPA 
requires  the  same  technical  chemistry 
and  toxicology  data  for  such  import 
tolerances  (tolerances  without  related 
U.S.  registrations)  as  are  required  to 
support  U.S.  food  use  registrations  and 
any  resulting  tolerances.  In  addition, 
EPA  requires  residue  chemistry  data 
(crop  field  trials)  that  are  representative 
of  growing  conditions  in  exporting 
coiuitries  in  the  same  manner  that  EPA 
requires  representative  residue 
chemistry  data  from  different  U.S. 
regions  to  support  domestic  use  of  the 
pesticide  and  tolerance.  Interested 
parties  should  contact  EPA  for  written 
guidance  on  adapting  U.S.  residue 
chemistry  data  requirements  to  non-U.S. 
growing  conditions  in  order  to  support 
an  import  tolerance. 

Vn.  Which  Pesticides  Are  Covered  By 
This  Action? 

Formaldehyde  is  an  antimicrobial 
fungicide  and  germicide  used  as  a  non- 
food disinfect. 

Vm.  What  Action  Is  Being  Taken? 

EPA  is  proposing  to  revoke 
exemptions  from  the  requirement  of 


tolerances  established  under  section  408 
of  FFDCA  for  residues  of  formaldehyde 
in  or  on  the  grains  of  barley,  com,  oats, 
sorghum,  and  wheat,  and  the  forages  of 
alfalfa  bermuda  grass,  bluegrass,  brome 
grass,  clover,  cowpea  hay,  fescue, 
lespedeza,  lupines,  orchard  grass, 
peanut  hay,  peavine  hay,  rye  grass, 
soybean  hay,  sudan  grass,  timothy,  and 
vetch  from  postharvest  application  of 
formaldehyde  or  a  mixture  of  methylene 
bispropionate  and  oxy(bismethylene) 
bispropionate  when  used  as  a  fungicide. 
These  exemptions  apply  only  to  use  of 
the  exempted  tolerances  as  animal 
feeds.  The  Agency  is  proposing  to 
revoke  the  exemptions  for  formaldehyde 
by  removing  40  CFR  180.1032. 

K.  When  Do  These  Actions  Become 
Eflective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  F^eral 
Register.  EPA  is  proposing  the  effective 
date  because  EPA  believes  that,  by  the 
date,  all  existing  stocks  of  pesticide 
products  labeled  for  uses  associated 
with  the  tolerances  proposed  for 
revocation  will  have  been  exhausted  for 
more  than  1  year,  giving  ample  time  for 
any  treated  products  to  clear  trade 
channels.  None  of  these  commodities 
have  been  on  an  active  formaldehyde 
label  since  1994.  Therefore,  EPA 
believes  the  effective  date  proposed  m 
this  document-90  days  following 
publication  of  the  final  rule—should  be 
reasonable.  However,  if  EPA  is 
presented  with  information  that  there 
would  be  existing  stocks  still  available 
for  use  after  the  expiration  date  and  that 
the  information  is  verified,  EPA  will 
consider  extending  the  expiration  date 
of  the  tolerance.  IS  you  have  comments 
regarding  existing  stocks,  please  submit 
comments  as  described  in  Unit  IV.  of 
this  proposal. 

Any  commodities  listed  in  this 
document  that  are  treated  with  the 
pesticide  subject  to  this  proposal,  and 
are  in  the  channels  of  trade  following 
the  tolerance  revocations,  shall  be 
subject  to  FFDCA  section  408(1)(5),  as 
esUblished  by  FQPA.  Under  this 
section,  any  residue  of  the  pesticide  in 
or  on  such  food  shall  not  render  the 
food  adulterated  so  long  as  it  is  shown 
to  the  satisfaction  of  FDA  that,  (1)  the 
residue  is  present  as  the  result  of  an 
application  or  use  of  the  pesticide  at  a 
time  and  in  a  manner  that  was  lawful 
imder  FIFRA,  and  (2)  the  residue  does 
not  exceed  the  level  that  was  authorized 
at  the  time  of  the  application  or  use  to 
be  present  on  the  food  under  a  tolerance 
or  exemption  from  a  tolerance.  Evidence 
to  show  that  food  was  lawfully  treated 
may  include  records  that  verify  the 


dates  the  pesticide  was  applied  to  such 
food. 

X.  What  Can  I  Do  If  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the 
Agency  Proposes  to  Revoke? 

In  addition  to  submitting  comments 
in  response  to  this  proposal,  you  may 
also  submit  an  objection.  EPA 
subsequenUy  issues  a  final  rule  after 
considering  the  comments  that  are 
submitied  in  response  to  this  proposal. 
If  you  fail  to  file  an  objection  to  the  final 
rule  within  the  time  period  specified, 
you  will  have  waived  the  right  to  raise 
any  issues  resolved  in  the  final  rule. 
After  the  specified  time,  issues  resolved 
in  the  final  rule  cannot  be  raised  again 
in  any  subsequent  proceedings. 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
interested  person  to  demonstrate  a  need 
for  retaining  a  tolerance,  if  retention  of 
the  tolerance  will  meet  the  tolerance 
standard  established  imder  FQPA.  If 
EPA  receives  a  comment  to  that  effect, 
EPA  will  not  proceed  to  revoke  the 
tolerance  immediately.  However,  EPA 
will  take  steps  to  ensure  the  submission 
of  any  needed  supporting  data  and  will 
issue  an  order  in  the  Federal  Register 
under  FFDCA  section  408(f),  if  needed. 
The  order  woiUd  specify  the  data 
needed  and  time  frames  for  its 
submission,  and  would  require  that 
within  90  days  some  person  or  persons 
notify  EPA  that  they  will  submit  the 
data,  ff  the  data  are  not  submitted  as 
required  in  the  order,  EPA  will  take 
appropriate  action  under  FIFRA  or 
FFDCA. 

XI.  How  Do  the  Regulatory  Assessment 
Requirements  Apply  to  This  Action? 

A.  Is  This  a  Significant  Regulatory 
Action  InvcAvijxg  Health  and  Safety 
Risks  To  Children? 

No.  Under  Executive  Order  12866, 
entitied  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4. 1993). 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that,  in  general,  tolerance 
actions  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  proposed 
action  is  not  subject  to  Executive  Order 
13045,  entitied  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  because  this  action  is  not  an 
economically  significant  regxdatory 
action,  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
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considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA,  EPA  is  required  to  apply 
an  additional  10-fold  safety  factor  to  risk 
assessments,  in  order  to  ensure 
protection  of  infants  and  children, 
unless  reliable  data  support  a  different 
seifety  factor. 

B.  Does  This  Proposed  Action  Contain 
Any  Reporting  or  Recordkeeping 
Requirements? 

No.  This  proposed  action  does  not 
impose  any  information  collection 
requirements,  subject  to  OMB  review  or 
approval,  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  This  Proposed  Action  Involve 
Any  "Unfunded  Mandates"? 

No.  This  proposed  action  does  not 
impose  any  enforceable  duty,  or  contain 
any  "unfunded  mandates,"  as  described 
in  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Governments 
Prior  To  Taking  the  Action  in  This 
Proposed  Document? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 


27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  nde  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribd 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  'Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Qoes  This  Action  Involve  Any 
Environmental  Justice  Issues? 

No.  This  proposed  rule  does  not 
involve  special  consideration  of 
environmental  justice-related  issues 
piusuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

F.  Does  This  Proposed  Action  Have  a 
Potentially  Significant  Impact  on  a 
Substantial  Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
proposed  tolerance  actions  in  this 
dociiment,  are  not  likely  to  result  in  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency's 
determination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  appears  at  63  FR 
55565,  October  16, 1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 


G.  Does  this  Proposed  Action  Involve 
Technical  Standards? 

No.  This  proposed  tolerance  action 
does  not  involve  any  technical 
standards  that  would  reqiure  Agency 
consideration  of  voluntary  consensus 
standards,  pursuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA), 
Pubic  Law  104-113.  Section  12(d)  (15 
U.S.C.  272  note).  Section  12(d)  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities, 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voliintary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  EPA 
invites  public  comment  on  this 
conclusion. 

H.  Are  There  Any  International  Trade 
Issues  Raised  By  This  Action? 

These  proposed  revocations  vdll  not 
become  final  if  comments  are  received 
which  demonstrate  the  need  to  maintain 
the  tolerance  to  cover  residues  in  or  on 
imported  commodities.  However,  data 
must  be  submitted  supporting  the 
continued  tolerance.  EPA  is  working  to 
ensure  that  the  U.S.  tolerance 
reassessment  program  imder  FQPA  does 
not  disrupt  international  trade.  EPA 
considers  Codex  Maximum  Residue 
Limits  (MRLs)  in  setting  U.S.  tolerances 
and  in  reassessing  them.  MRLs  are 
established  by  the  Codex  Committee  on 
Pesticide  Residues,  a  committee  within 
the  Codex  Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  EPA  is  developing  a 
guidance  concerning  submissions  for 
import  tolerance  support.  This  guidance 
will  be  made  available  to  interested 
parties. 
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/.  Is  This  Proposed  Action  Subject  to 
Review  Under  the  Congressional  Review 
Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  n  of  Public  Law  104-121, 
110  Stat.  847),  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  U.S. 
House  of  Representatives,  and 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federid  Register. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediure, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  18, 1999. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  to  read  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 
§180.1032  [Removed] 

2.  By  removing  §  180.1032. 

[PR  Doc.  99-13056  Filed  5-21-99;  8:45  am] 
BHJJNG  CODE  aS8l>-«0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300867;  FRL-6083-1] 
RIN  207fr-AC18 

Diazinon,  Parathlon,  0,0-Dlethyl  S-[2- 
(ethylttiio)ethyl]  phosphorodtthkMte 
(Disulfoton),  Ethoprop,  and  CartMryl; 
Proposed  Revocation  of  Tolerancee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  This  document  announces  the 
proposed  revocation  of  tolerances  listed 
in  the  regulatory  text  for  the  insecticides 
diazinon,  parathion,  O.O-Diethyl  S-[2- 
(ethylthio)ethyl]  phosphorodithioate 
(disulfoton),  ethoprop,  and  carbaryl. 
EPA  expects  to  determine  whether  any 
individuals  or  groups  want  to  support 
these  tolerances.  The  regulatory  actions 


in  this  proposal  are  part  of  the  Agency's 
reregistration  program  imder  the  Federal 
Insecticide,  Fuagicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  By  law,  EPA  is  required  to 
reassess  33%  of  the  tolerances  that  were 
in  existence  on  August  2, 1996,  by 
August  1999,  or  about  3,200  tolerances. 
The  regulatory  actions  proposed  in  this 
dociunent  pertain  to  the  proposed 
revocation  of  29  tolerances  and/or 
exemptions,  of  which  25  would  be 
counted  among  reassessments  made 
toward  the  August  1999  review  deadline 
of  FFDCA  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  document.  Be  sure  to 
identify  the  appropriate  docket  control 
number  [OPP-300867). 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Caicedo,  Special  Review  Branch 
(7508C),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location: 
Special  Review  Branch,  Crystal  Mall  2, 
6th  floor,  1921  Jefferson  Davis  Highway, 
Arlington,  Virginia.  Telephone:  (703) 
308-9399;  e-mail: 
caicedo.amy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
33%  of  the  tolerances  that  were  in 
existence  on  August  2, 1996,  by  August 
1999,  or  about  3,200  tolerances.  As  of 
March  1999,  EPA  has  reassessed  over 
2,400  tolerances.  The  regulatory  actions 
proposed  in  this  dociunent  pertain  to 
the  proposed  revocation  of  25  tolerances 
and/or  exemptions,  which  would  be 
coimted  among  reassessments  made 
toward  the  August  1999  review  deadline 
of  FFDCA  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

n.  Does  this  Proposal  Apply  to  Me? 

You  may  be  affected  by  this  proposal 
if  you  sell,  distribute,  manufecture,  or 
use  pesticides  for  agricultural 
applications,  process  food,  distributle  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  [see 


FIFRA  section  4(g)(2)]  include  tolerance 
and  exemption  reassessment  imder 
FFDCA  section  408.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Examples  of  Poterv 

tially  Affected  Entities 

Agricultural  Stake- 

Growers/Agricultural 

holders. 

Wortters  Contrac- 

tors [Certified/Com- 

mercial Applicators. 

Handlers,  Advisors, 

etc.)  Commercial 

Processors,  Pes- 

tickje  Manufactur- 

ers, User  Groups, 

Food  Consumers 

Food  Distributors 

Wdesale  Contractors, 

Retail  Vendors, 

Commercial  Trad- 

ers/Importers 

Intergovernmental 

State,  Local,  and/or 

Stakeholders. 

Tribal  Government 

Agencies 

Foreign  Entities 

Governments,  Grow- 

ers. Trade  Groups 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  is  intended  to 
provide  a  guide  for  readers  regarding 
entities  likely  to  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  coidd  also  be  affected.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  you  can  consult  with 
the  person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

m.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  doounent  and  various  support 
documents  fitjm  the  EPA  Internet  Home 
Page  at  http://www.epa.gov.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  dociunent  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 
proposal,  including  the  public  version, 
has  been  established  under  docket 
control  number  [OPP-300867], 
including  comments  and  data  submitted 
electronically  as  described  below.  A 
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public  version  of  this  record  (including 
printed  paper  versions  of  any  electronic 
comments)  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Infonnation  (CBI),  is  available 
for  inspection  in  room  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hvry., 
Arlington  Virginia,  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  e^^cluding 
legal  holidays.  The  Public  Information 
and  Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

IV.  How  Can  I  Respond  to  this 
Proposal? 

A.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
number  (i.e.,  [OPP-300867])  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number 
[OPP-300867],  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiut:es  and  Services 
Division  {7502C).  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number  [OPP-300867], 
to:  Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
[OPP-300867].  You  may  also  file 
electronic  comments  and  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  in  My  Comments? 

You  may  claim  infonnation  you 
submit  in  response  to  this  dociiment  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 


submitted  for  inclusion  in  the  public 
record.  Infonnation  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consiUt  vnth  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

V.  What  Is  a  "Tolerance"? 

A  "tolerance"  represents  the  legally 
allowed  maximiun  level  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agriciiltiiral  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances 
(maximum  residue  levels),  exemptions 
from  the  reqiurement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  "adulterated" 
under  section  402(a)  of  the  FFDCA.  U 
food  containing  pesticide  residues  is 
considered  to  be  adulterated,  you  may 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  FIFRA  (7  U.S.C.  et 
seq.).  To  retain  these  tolerances  and 
exemptions,  EPA  must  make  a  finding 
that  the  tolerances  and  exemptions  are 
safe.  To  make  this  safety  finding,  EPA 
needs  data  and  information  indicating 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  residues 
covered  by  the  tolerances  and 
exemptions. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agricultiue  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

VI.  Why  is  EPA  Proposing  the 
Tolerance  Actions  Discussed  Below? 

EPA  is  proposing  a  number  of  these 
tolerance  actions  as  a  follow-up  on 
canceled  pesticides  and  uses  of 
pesticides  and  to  be  consistent  with 
Table  I  "Raw  Agricultural  and 
Processed  Commodities  and  Feedstuffs 
Derived  from  Crops"  (Augiist,  1996)  in 
the  Residue  Chemistry  Test  Guidelines: 
OPPTS  860.1000  (EPA  721-C-96-169). 


It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  for  which 
FIFRA  registrations  no  longer  exist.  EPA 
has  historically  expressed  a  concern  that 
retention  of  tolerances  not  necessary  to 
cover  residues  in  or  on  legally  treated 
foods  has  the  potential  to  encourage 
misuse  of  pesticides  within  the  United 
States.  However,  in  accordance  with 
FFDCA  section  408,  EPA  will  not  revoke 
any  tolerance  or  exemption  proposed  for 
revocation  if  any  person  demonstrates  a 
need  for  the  retention  of  the  tolerance, 
and  if  retention  of  the  tolerance  will 
meet  the  tolerance  standard  established 
under  FQPA.  Generally,  interested 
parties  support  the  retention  of  such 
tolerances  in  order  to  permit  treated 
commodities  to  be  legally  imported  into 
the  United  States,  since  raw  agricultural 
commodities  or  processed  food  or  feed 
commodities  containing  pesticide 
residues  not  covered  by  a  tolerance  or 
exemption  are  considered  to  be 
adulterated. 

To  assure  that  all  food  marketed  in 
the  Uninted  States  is  safe,  imder 
FFDCA,  EPA  requires  the  same 
technical  chemistry  and  toxicology  data 
for  such  import  tolerances  (tolerances 
without  related  U.S.  registrations)  as  are 
required  to  support  U.S.  food  use 
registrations  and  any  resulting 
tolerances.  In  addition,  EPA  requires 
residue  chemistry  data  [crop  field  trials) 
that  are  representative  of  growing 
conditions  in  exporting  coimtries  in  the 
same  manner  that  the  EPA  requires 
representative  residue  chemistry  data 
from  different  U.S.  regions  to  support 
domestic  use  of  the  pesticide  and 
tolerance.  Interested  parties  should 
contact  the  EPA  for  written  guidance  on 
adapting  U.S.  residue  chemistry  data 
requirements  to  non-U.S.  growing 
conditions  in  order  to  support  an  import 
tolerance. 

Other  tolerances  are  being  proposed 
for  revocation  because  they  are  no 
longer  regulated  feed  items.  These 
proposed  changes  are  in  accordance 
with  Table  I  in  test  guideline  OPPTS 
860.1000.  Table  I  contains  data  on  both 
crops  and  livestock  diets  and  lists  feed 
conmiodities  considered  significant  in 
livestock  diets.  Significant  feedstuffs 
account  for  more  than  99  percent  of  the 
available  annual  toimage  (on-a  dry- 
matter  basis)  of  feedstuffs  used  in  the 
domestic  production  of  more  than  95 
percent  of  beef  and  dairy  cattle,  poultry, 
sv«rine,  milk,  and  eggs.  ^A  has  devised 
criteria  to  include  or  exclude  feedstuffs 
from  Table  I.  Tolerances  are  not  set  for 
feedstuffs  which  are  neither  significant 
nor  a  hiunan  food.  Pesticide  residues  on 
such  feedstuffs  are  governed  by 
tolerances  on  the  commodity  from 
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which  they  are  derived  (62  FR  66020, 
December  17, 1997)(FRL-5753-l). 
According  to  Table  I,  certain 
commodities  are  insignificant 
contributors  to  the  livestock  diet.  In  this 
document,  EPA  proposes  tolerance 
revocations  concerning  pesticide 
residues  in  or  on  specific  commodities 
because  those  commodities  are  no 
longer  considered  significant  feed  items. 

Vn.  Which  Pesticides  are  Covered  bjr 
this  Action? 

Diazinon  is  a  nonsystemic 
organophosphate  insecticide  used  to 
control  cockroaches,  silverfish,  ants, 
and  fleas  in  residential,  non-food 
buildings.  Bait  is  used  to  control 
scavenger  yellow  jackets  in  the  western 
United  States.  It  is  used  on  home 
gardens  and  farms  to  control  a  wide 
variety  of  sucking  and  leaf  eating 
insects.  It  is  used  on  rice,  fruit  trees, 
sugarcane,  com,  tobacco,  potatoes  and 
on  horticultural  plants.  It  is  also  an 
ingredient  in  pe^  strips.  Diazinon  has 
veterinary  uses  against  fleas  and  ticks.  It 
is  manu&ctured  by  Novartis,  formerly 
Ciba-Geipy. 

Parathion  is  a  restricted  use  broad 
spectrum,  organophosphate  insecticide 
used  to  control  many  insects  and  roites. 
It  has  nonsystemic,  contact,  stomach 
and  fumigant  actions.  It  has  a  wide 
range  of  applications  on  many  crops 
against  numerous  insect  species.  It  is 
manufactured  by  Cheminova  A^o. 

O.O-Diethyl  S-[2-(ethylthio)eftyl] 
phosphorodithioate,  (Disulfbton),  is  a 
selective,  systemic  organophosphate 
insecticide  and  acaricide  diat  is 
especially  effective  against  sucking 
insects.  It  is  used  to  control  aphids, 
leafhoppers,  thrips,  beet  flies,  spider 
mites,  and  coffaeleaf  miners.  It  is 
manufactured  by  Bayer  Corporation. 

Ethoprop  is  an  organophosphate 
insecticide  primarily  used  for  the 
control  of  nematodes.  It  is  manufactured 
by  Rhone  PoiUenc. 

Carbaryl  is  a  wide-spectrum 
carbamate  insecticide  which  controls 
over  100  species  of  insects.  It  is  also 
used  as  a  molluscicide  and  an  acaricide. 
Carbaryl  works  whether  it  is  ingested 
into  the  stomach  of  the  pest  or  absorbed 
through  direct  contact.  It  is 
manufactured  by  Rhone  Poulenc. 

Vm.  What  Action  is  Being  Taken? 

This  document  proposes  revocation  of 
FFDCA  tolerances  for  residues  of  certain 
chemicals  on  commodities  listed  in  the 
regulatory  text  of  40  CFR  part  180 
because  Uiese  commodities  are  no 
longer  considered  significant  feed  items 
and  no  longer  require  tolerances  or 
because  no  registered  uses  exist.  The 
registrations  for  these  pesticide 


chemicals  may  have  been  canceled 
because  the  registrant  (1)  either  failed  to 
pay  the  required  maintenance  fee  and/ 
or  (2)  the  registrant  voluntarily  canceled 
all  registered  uses  of  the  pesticide.  For 
general  guidance  on  tolerances  for 
commodities  that  are  no  longer 
considered  significant  feed  items,  see  62 
FR  66020  (December  17, 1997). 

1.  Diazinon.  This  dociunent  proposes 
to  revoke  the  following  tolerances 
established  imder  section  408  of  FFDCA 
for  residues  of  the  pesticide  diazinon 
((O.O-diethyl  0-(6-methyl-2-(l- 
methylethyl)-4-pyrimidinyll 
phosphorothioate)  in  or  on  the 
following  commodities  listed  under  40 
CFR  180.153(a):  birdsfoot  trefoU; 
birdsfbot  trefoil,  hay;  grass  (NMT  40 
ppm  shall  remain  24  hours  after  appli); 
grass,  hay;  olives;  peanuts;  peanuts, 
forage;  peanuts,  hay;  pecans;  soybeans; 
soybeans,  forage;  and  sugarcane.  On 
December  27, 1996,  these  uses  were 
voluntarily  canceled  by  the  registrant;  at 
which  date  the  Agency  allowed 
registrants  to  sell  or  distribute  products 
imder  the  previously  approved  labeling 
for  18  months,  or  imtil  June  27, 1998. 
The  Agency  is  proposing  to  revoke  the 
tolerances  for  these  uses  effective 
January  1,  2000,  at  which  time  all 
existing  stocks  should  have  been 
exhausted  and  all  treated  commodities 
should  have  passed  through  the 
channels  of  trade. 

EPA  also  proposes  to  revoke  diazinon 
tolerances  for  beans,  forage;  beans,  hay; 
beans,  guar,  forage;  and  pineapples, 
forage.  These  commodities  are  no  longer 
considered  significant  animal  feed  items 
and  therefore  no  longer  need  tolerances. 
This  document  also  proposes  to  revoke 
the  tolerances  for  boysenberries  and 
dewberries  (0.5  ppm  each),  since  these 
commodities  are  now  covered  by  the 
tolerance  for  blackberries  (also  set  at  0.5 
ppm). 

2.  Parathion.  Methyl  parathion  is  the 
methyl  homolog  of  ethyl  parathion; 
ethyl  parathion  is  called  parathion  in 
the  tolerance  listings  in  40  CFR  180.121. 
Tolerances  for  methyl  parathion 
residues  on  most  crops  are  included  in 
the  (ethyl)  parathion  tolerances  because 
the  enforcement  analytical  method  does 
not  distinguish  between  the  two 
chemical  species. 

EPA  proposes  to  revoke  the  tolerances 
for  boysenberries  and  yoimgberries 
(both  set  at  1  ppm),  since  these 
commodities  are  now  covered  by  the 
tolerance  for  blackberries  (also  set  at  1 
ppm). 

3.  O.ODiethyl  S-[2-(ethylthio)ethylI 
phosphorodithioate  (Disulfoton).  EPA 
proposes  to  revoke  the  disulfoton 
tolerance  for  pineapples,  foUage  from  40 
CFR  180.183.  This  commodity  is  no 


longer  considered  a  significant  animal 
feed  item  and  therefore  no  longer  needs 
a  tolerance. 

4.  Ethoprop.  This  dociunent  proposes 
to  revoke  the  following  tolerances 
established  under  section  408  for 
residues  of  the  pesticide  ethoprop  ((O 
ethyl  S,S-dipropyI  phosphorodithioate) 
in  or  on  the  following  commodities 
listed  imder  40  CFR  180.262:  beans, 
lima,  forage;  beans,  snap,  forage; 
pineapples,  fodder;  pineapples,  forage; 
sugarcane,  fodder;  and  sugarcane, 
forage.  These  commodities  are  no  longer 
considered  significant  animal  feed  items 
and  therefore  no  longer  need  tolerances. 

5.  Carbaryl.  This  oocument  proposes 
to  revoke  the  following  tolerances 
established  imder  section  408  for 
residues  of  the  pesticide  carbaryl  in  or 
on  avocados,  listed  imder  180.169(e), 
and  maple  sap  listed  under  40  CFR 
180.169(a).  These  uses  were  voluntarily 
canceled  by  the  registrant 

These  revocations  will  become  final 
unless  any  person  in  conunenting  on  the 
proposal  demonstrates  a  need  for  the 
tolerance  to  cover  residues  in  or  on 
imported  commodities  or  domestic 
commodities  legally  treated. 

DC.  When  do  These  Actions  BeGmne 
Effective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  Federal 
Register  with  the  exception  of  the 
revocation  of  the  tolerances  for 
Diazinon,  which  will  become  effective 
on  January  1,  2000.  EPA  is  proposing 
these  effective  dates  because  EPA 
believes  that  by  these  dates  all  existing 
stocks  of  pesticide  products  labeled  for 
the  uses  associated  with  the  tolerances 
proposed  for  revocation  will  have  been 
exhausted  for  more  than  1  year;  giving 
ample  time  for  any  treated  fresh 
produce  to  clear  trade  chaimels. 
Therefore,  EPA  believes  the  effective 
dates  proposed  in  this  document  should 
be  reasonable.  However,  if  EPA  is 
presented  with  information  that  existing 
stocks  would  still  be  available  for  use 
after  the  expiration  date  and  that 
information  is  verified,  EPA  will 
consider  extending  the  expiration  date 
of  the  tolerance.  If  you  have  comments 
regarding  existing-stocks  and  whether 
the  effective  date  accounts  for  these 
stocks,  please  submit  comments  as 
described  in  Unit  IV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  proposal. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
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by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that,  (l>the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA, 
imd  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

X.  What  Can  I  do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the 
Agency  Proposes  to  Revoke? 

In  addition  to  submitting  comments 
in  response  to  this  propossd,  you  may 
also  submit  an  objection.  EPA 
subsequently  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  If  you  fail  to  file  an  objection  to  the 
final  rule  within  the  time  period 
specified,  you  will  have  waived  the 
right  to  raise  any  issues  resolved  in  the 
final  rule.  After  the  specified  time, 
issues  resolved  in  the  final  rule  cannot 
be  raised  again  in  any  subsequent 
proceedings. 

This  proposal  provides  60  days  for 
any  interested  person  to  demonstrate  a 
need  for  retaining  a  tolerance,  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  under 
FQPA.  If  EPA  receives  a  comment  to 
that  effect,  EPA  will  not  proceed  to 
revoke  the  tolerance  inunediately. 
However,  EPA  will  take  steps  to  ensure 
the  submission  of  any  needed 
supporting  data  and  will  issue  an  order 
in  the  Federal  Register  imder  FFDCA 
section  408(f)  if  needed.  The  order 
would  specify  data  needed  and  the  time 
frames  for  its  submission,  and  would 
require  that  within  90  days  some  person 
or  persons  notify  EPA  that  they  will 
submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FIFRA  or  FFDCA. 

XI.  How  do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

A.  Is  this  a  Significant  Regulatory 
Action  Addressing  Health  and  Safety 
Risks  to  Children? 

No.  Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 


general,  are  not  "significant"  imless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because,  among  other  things,  this  action 
is  not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Nonetheless, 
enviroimiental  health  and  safety  risks  to 
children  are  considered  by  the  Agency 
when  determining  appropriate 
tolerances.  Under  FQPA,  EPA  is 
required  to  apply  an  additional  10-fold 
safety  factor  to  risk  assessments  in  order 
to  ensure  the  protection  of  infants  and 
children  unless  reliable  data  supports  a 
different  safety  factor. 

B.  Does  this  Action  Contain  Any 
Reporting  or  Recordkeeping 
Requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  Action  Involve  Any 
"Unfunded  Mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Governments 
Prior  to  Taking  the  Action  in  this 
Proposal? 

No.  Under  Executive  Order  12875, 
entitied  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  iinless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  luifunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significanUy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consoltation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal, 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conunimities . ' ' 

Today's  proposed  rule  does  not 
significantly  or  uniquely  afiisct  the 
commimities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Does  this  Action  Involve  any 
Environmental  Justice  Issues? 

No.  This  proposed  rule  does  not 
involve  special  considerations  of 
environmental-justice  related  issues 
pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 


F.  Does  this  Action  Have  a  Potentially 
Significant  Impact  on  a  Substantial 
Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  actions  in  this  document,  are 
not  likely  to  result  in  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  fectual  basis  for  the  Agency's 
detennination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  appears  at  63  FR 
55565,  October  16,  1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

G.  Does  this  Action  Involve  Technical 
Standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  104- 
113,  Section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  ih  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedxu«s, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanation 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  EPA  invites  public 
comment  on  this  conclusion. 

H.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Action? 

These,  revocations  will  not  become 
final  if  comments  are  received  which 
demonstrate  thf  need  to  maintain  the 
tolerance  to  cover  residues  in  or  on 
imported  commodities.  However,  data 
must  be  submitted  that  support  the 
continued  tolerance.  The  U.S.  EPA  is 
developing  guidance  concerning  data 
requirements  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  persons. 

/.  Is  this  Action  Subject  to  Review  Under 
the  Congressional  Review  Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
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1996  (Titie  U  of  Public  Uw  104-121, 
110  Stat.  847),  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federid  Register. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  18, 1999. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority.  21  U.S.C.  321q,  346a  and  371. 


§180.121  [Amended] 

b.  hi  §  180.121,  Parathion  or  its 
methyl  homolog;  tolerances  for  residues, 
by  removing  fitim  the  table  in  paragraph 
(a)  the  entries  for  boysenberries  and 
youngberries. 

§180.153  [Amended] 

c.  In  §  180.153  Diazinon;  tolerances 
for  residues,  by  removing  kom  the  table 
in  paragraph  (a),  the  entries  for  beans, 
forage;  beans,  hay;  beans,  guar,  forage; 
birdsfoot  trefoil;  birdsfoot  trefoil,  hay; 
boysenberries;  dewberries;  grass  (NMT 
40  ppm  shall  remain  24  hours  after 
appli);  grass,  hay;  olives;  peanuts; 
peanuts,  forage;  peanuts,  hay;  pecans; 
pineapples;  soybeans;  soybeans,  forage; 
and  sugarcane. 

§180.169  [Amended] 

d.  In  §  180.169  Carbaryl,  tolerances 
for  residues,  by  removing  from  the  table 
in  paragraph  (a),  the  entiy  for  maple 
sap;  and  by  removing  bom  paragraph 
(e),  the  entry  for  avocados. 

§180.183  [Amended] 

e.  hi  §  180.183,  0,0-Diethyl  S-[2- 
(ethylthio)ethy}]  phosphorodithioate, 
tolerances  for  residues,  by  removing 
fiom  the  table  in  paragraph  (a)  the  entry 
for  pineapples,  foliage. 

§180.262  [Amended] 

f.  In  §  180.262,  Ethoprop,  tolerances 
for  residues,  by  removing  from  the  the 


table  in  paragraph  (a)  the  entries  for 
beans,  lima,  forage;  beans,  snap,  forage; 
pineapples,  fodder;  pineapples,  forage; 
sugarcane,  fodder;  sugarcane,  forage. 

[FR  Doc.  99-13057  Filed  5-21-99;  8:45  am) 

BNJJNQ  CODE  6660-60-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdminiatraUon 


50  CFR  Part  622 

[Dodwt  No.  990514134-ei34-01;  IJD. 
042399q 

RIN0648-AM60 

Fleheriee  of  tiM  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Reeources  of  tfie 
Gulf  of  Mexico  and  Soutti  Atlantic 
States;  Control  Date  for  tiie 
Commercial  Giilnet  FIstiery  for  Atlantic 
Group  King  Mackerel  Nortti  of  Cape 
Lookout,  Nortti  Carolina 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  consideration  of  a  control 
date. 

SUMMARY:  This  notice  announces  that 
the  South  AUantic  Fishery  Management 
Council  (Council)  is  considering 
whether  there  is  a  need  to  impose 
additional  management  measures 
limiting  entry  into  the  commercial 
giilnet  fishery  for  AUantic  group  king 
mackerel  north  of  Cape  Lookout,  North 
Carolina,  and  if  there  is  a  need,  what 
management  measures  should  be 
imposed.  If  the  Council  determines  that 
there  is  a  need  to  impose  additional 
management  measiu«s,  it  may  initiate  a 
rulemaking  to  do  so.  Possible  measures 
include  the  establishment  of  a  limited 
entry  program  to  control  participation  or 
effort  in  this  fishery.  If  a  limited  entry 
program  is  established,  the  Council  is 
considering  May  24, 1999,  as  a  possible 
control  date.  Consideration  of  a  control 
date  is  intended  to  discourage  new  entry 
into  the  fishery  based  on  economic 
speculation  during  the  Coxmcil's 
deliberation  on  the  issues. 
DATES:  Comments  must  be  submitted  by 
June  23, 1999. 

ADDRESSES:  Comments  should  be 
directed  to  the  South  AUantic  Fishery 
Management  Coundl,  One  Southpark 
Circle,  Suite  306.  Charleston,  South 
Carolina  29407-4699;  Telephone:  843- 
571-4366;  Fax:  843-769-4520. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter  or  Mark  Godcharles, 
727-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 
commercial  fishery  for  Atlantic  group 
king  mackerel  in  the  South  Atlantic 
exclusive  economic  zone  (EEZ)  is 
managed  jointly  by  the  Gulf  of  Mexico 
and  South  Atlantic  Coimcils  under  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gvlf  of  Mexico  and  South  Atlantic. 
A  moratorium  on  issuing  new 
commercial  permits  for  king  mackerel 
fisheries  in  the  Gulf  or  Atlantic  EEZ  has 
been  in  effect  since  March  4, 1998,  and 
will  remain  in  effect  through  October 
15,  2000  (63  FR  10561;  March  4.  1998). 
Currentiy.  about  280,  50,  and  20  king 
mackerel  federal  permits  are  issued  to 
vessels  that  homeport  in  North  Carolina, 
South  Carolina,  and  Virginia, 
respectively. 

A  gillnet  (sinknet)  fishery  for  Atlantic 
group  king  mackerel  is  conducted 
seasonally  north  of  Cape  Lookout,  North 
Carolina,  and  it  is  the  intent  of  the 
Council  to  allow  for  the  continuation  of 
this  fishery.  However,  the  Council  has 
concerns  tiiat  there  may  be  considerable 
effort  shifted  to  the  Atlantic  group  king 
mackerel  fishery  in  the  North  Carolina 
area  in  the  future.  Additionally,  this 
fishing  effort  has  been  taking  a  larger 
proportion  of  the  total  quota.  This 
impinges  on  the  historical  catch  of  the 
hook-and-line  fishers,  who  represent  the 
more  common  fishing  effort.  The 
Coimcil  is  also  concerned  about  the 
potential  for  expanded  entry  into  this 
fishery  when  the  permit  moratorium 
expires. 

At  its  Jime  1998  meeting,  the  Council 
voted  unanimously  to  establish  a 
control  date  for  the  commercial  gillnet 
fishery  for  Atiantic  group  king  mackerel 
north  of  Cape  Lookout,  North  Carolina. 
This  notice  informs  the  industry  that  the 
Coimcil  is  considering  futiu^  action  to 
control  the  number  of  participants  in 
this  fishery.  Anyone  entering  the  fishery 
after  the  control  date  would  not  be 
assured  of  future  access  should  a 
management  regime  that  limits  the 
niunber  of  participants  in  the  fishery  be 
prepared  and  implemented.  The 
Council  requested  that  the  control  date 
be  published  in  the  Federal  Register  to 
provide  timely  notice  to  the  industry. 
Implementation  of  any  such  program 
that  limits  participation  or  effort  in  the 
fishery  would  require  preparation  of  an 
amendment  to  the  respective  fishery 
management  plan  and  publication  of  a 
notice  of  availability  and  proposed  rule 
with  pertinent  public  comment  periods. 

If  management  measures  to  limit 
participation  or  effort  in  the  fishery  are 
determined  to  be  necessary,  the  Council 


is  considering  May  24, 1999,  as  the 
control  date.  After  that  date,  anyone 
entering  the  commercial  gillnet  fishery 
for  Atiantic  group  king  mackerel  fishery 
north  of  Cape  Lookout,  North  Carolina, 
may  not  be  assured  of  futiue 
participation  in  the  fishery  if  a 
management  regime  is  developed  and 
implemented  that  limits  the  nimiber  of 
fishery  participants. 

Consideration  of  a  control  date  does 
not  commit  the  Council  or  NMFS  to  any 
particular  management  regime  or 
criteria  for  entry  into  this  fishery. 
Fishermen  are  not  guaranteed  futiu^ 
participation  in  the  fishery  regardless  of 
their  entry  date  or  intensity  of 
participation  in  the  fishery  before  or 
after  the  control  date  under 
consideration.  The  Council 
subsequentiy  may  choose  a  different 
control  date  or  it  may  choose  a 
management  regime  that  does  not  make 
use  of  such  a  date.  The  Council  may 
choose  to  give  variably  weighted 
consideration  to  fishermen  active  in  the 
fishery  before  and  after  the  control  date. 
Other  qualifying  criteria,  such  as 
docimientation  of  landings  and  sales, 
may  be  applied  for  entry  in  the  fishery. 
The  Council  also  may  choose  to  take  no 
further  action  to  control  entry  or  access 
to  the  fishery,  in  which  case  the  control 
date  may  be  rescinded.  This  notice  has 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  18, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-13085  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  622  and  640 

[Docket  No.  990506122-9122-01;  i.D. 
020899A] 

RiN  0648-AL42 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atiantic;  Fishery 
Management  Plans  of  the  South 
Atiantic  Region  (FMPs);  Addition  to 
Frameworic  Provisions 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  that  portion  of  the 


Comprehensive  Amendment  Addressing 
Sustainable  Fisheries  Act  Definitions 
and  other  Required  Provisions  in 
Fishery  Management  Plans  of  the  South 
Atiantic  Region  (Comprehensive 
Amendment)  that  would  modify  the 
framework  procedures  in  FMPs  to  allow 
addition  of  biomass  levels  and  age- 
structured  analyses.  The  intended  effect 
is  to  provide  a  more  timely  mechanism 
for  incorporating  biomass  levels  and 
age-structured  analyses  into  those  FMPs 
when  such  information  becomes 
available. 

DATES:  Written  comments  must  be 
received  on  or  before  July  8, 1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  or  on  the  Regulatory  Impact  Review 
(RIR)  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Requests  for  copies  of  the 
Comprehensive  Amendment,  which 
includes  an  environmental  assessment, 
an  RIR,  and  a  social  impact  assessment/ 
fishery  impact  statement  should  be  sent 
to  the  South  Atlantic  Fishery 
Management  Coimcil,  Southpark 
Building,  One  Southpark  Circle,  Suite 
306,  Chai-leston,  SC  29407-4699;  Phone: 
843-571-4366;  Fax:  843-769-4520; 
Electronic  mail:  safrnc@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  727-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  Amendment  addresses 
fisheries  under  the  FMPs.  The  FMPs 
were  prepared  by  the  South  Atiantic 
Fishery  Management  Coimcil  (Council) 
except  for  the  coastal  migratory  pelagics 
and  spiny  lobster  fishery  management 
plans  that  were  prepared  joinUy  by  the 
South  Atiantic  and  Gulf  of  Mexico 
Fishery  Management  Councils.  All  of 
these  FMPs,  except  spiny  lobster,  are 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622.  The  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atiantic  is  implemented  by  regulations 
at  50  CFR  part  640. 

Section  303  of  the  Magnuson-Stevens 
Act  requires  that  the  Regional  Fishery 
Management  Councils  amend  their 
FMPs  to  assess  more  quantitatively  the 
condition  of  the  various  managed  stocks 
and  to  rebuild  stocks  to  achieve 
maximum  sustainable  yield  (MSY). 
Ultimately,  this  requires  detailed 
estimates  concerning  the  biomass  of  the 
stock  and  age-structured  analyses  to 
generate  the  various  biomass-based 
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parameters,  e.g.,  MSY,  minimiup  stock 
size  threshold.  The  Council's 
Comprehensive  Amendment  indicates 
that  for  all  the  species  imder  the 
Council's  jurisdiction,  information 
sufficient  to  generate  these  estimates 
was  available  for  only  one  species,  black 
sea  bass.  Until  better  data  become 
available,  the  Council  proposes  that  all 
other  species  be  managed  using  a  proxy 
based  on  spawning  potential  ratio  to 
represent  these  biomass  levels. 

As  better  data  become  available  for 
each  of  the  managed  species,  true 
biomass-based  estimates  of  the  stock 
will  need  to  be  substituted  for  the 
current  proxy  values.  The  Council 
wants  to  ensure  that  there  is  a  timely 
mechanism  for  adding  biomass  levels 
and  age-structiued  analyses  to  FMPs  as 
soon  as  possible.  These  proposed 
regulations  reflect  the  Comprehensive 
Amendment's  modification  of  the 
existing  fiamework  procedures  in  the 
Coimcil's  FMPs  to  allow  biomass  levels 
and  age-structiu-ed  analyses  to  be 
incorporated,  as  soon  as  they  are 
available,  through  the  framework 
process.  Although  the  FMPs'  framework 
procediu^s  refer  to  rulemaking,  NMFS 
does  not  intend  to  specify  biomass 
levels  and  age-structured  analyses  in 
codified  text.  However,  NMFS  would 
publish  notice  of  the  proposed  changes 
in  the  Federal  Register  and  would 
solicit  public  comment  in  accordance 
with  the  FMP  framework  procedure. 
This  woiUd  allow  more  timely 
implementation  while  ensuring  the 
opportunity  for  adequate  review  and 
public  comment. 

Availability  of  the  Comprehensive 
Amendment 

Additional  background  and  rationale 
for  the  measiues  discussed  here  are 
contained  in  the  Comprehensive 
Amendment,  the  availability  of  which 
was  annoimced  in  the  Federal  Register 
(64  FR  8052,  February  18, 1999). 
Written  comments  on  the 
Comprehensive  Amendment  must  have 
been  received  by  April  19, 1999.  All 
comments  received  on  the 
Comprehensive  Amendment  or  on  this 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  preamble  to  the  final  rule. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  Comprehensive 
Amendment  that  this  rule  would 
implement  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 


comment  period  on  the  Comprehensive 
Amendment,  as  well  as  the 
administrative  record. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  E.0. 12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
AdministratioEtthat  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  follows: 

The  Council  prepared  an  RIR  to  assess  the 
economic  effects  of  the  proposed 
Comprehensive  Amendment.  The  RIR 
indicates  that  the  amendment  is  not  expected 
to  result  in  changes  in  net  national  benefits 
because  the  amendment  does  not  propose 
any  regulatory  changes,  except  an  adjustment 
to  the  existing  framework  procedure  in 
Coimcil  FMPs.  The  adjustment  to  the 
framework  procedure  would  add  biomass 
levels  and  age-structiu^d  analyses  to  the  list 
of  actions  that  could  be  implemented  via  the 
framework.  With  this  framework  adjustment, 
biomass  levels  and  age-structured  analyses 
could  be  added  to  the  respective  FMPs  In  a 
timely  manner  when  the  information 
becomes  available.  The  futiue  addition  of 
these  two  elements  to  FMPs  through  the 
framework  would  not  require  any  change  to 
the  regulations.  Based  on  the  findings  of  the 
RIR,  the  Council  and  hfMFS  determined  that 
the  Comprehensive  Amendment  will  not 
result  in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  of  this  certification, 
preparation  of  an  initial  regulatory 
flexibility  analysis  is  not  required  and 
none  was  prepared. 

ListofSublects 

50  CFR  Part  640 

Fisheries,  Fishing,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  May  18, 1999. 
Andrew  A.  Rosenberg, 

Depu  ty  Assistan  t  A  dministratorfor  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  622  and  640  are 
proposed  to  be  amended  as  follows: 

PART  622— nSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  622.48,  the  introductory  text 
and  paragraphs  (c),  (f),  (g),  and  (h)  are 
revised  to  read  as  follows: 

§  622.48    Adjustment  of  management 
measures. 

In  accordance  with  the  framework 
procedures  of  the  applicable  FMPs,  the 
RD  may  establish  or  modify  the 
following  items: 

•        *        •        *        * 

(c)  Coastal  migratory  pelagic  fish.  For 
cobia  or  for  a  migratory  group  of  king  or 
Spanish  mackerel:  Biomass  levels,  age- 
structured  analyses,  MSY,  overfishing 
level,  TAC,  quota  (including  a  quota  of 
zero),  bag  limit  (including  a  bag  limit  of 
zero),  minimum  size  limit,  vessel  trip 
limits,  closed  seasons  or  areas,  gear 
restrictions  (ranging  from  regulation  to 
complete  prohibition),  reallocation  of 
the  commercial/recreational  allocation 
of  AUantic  group  Spanish  mackerel,  and 
permit  requirements. 
***** 

(f)  South  Atlantic  snapper-grouper 
and  wreckfish.  For  species  or  species 
groups:  Biomass  levels,  age-structured 
analyses,  target  dates  for  rebuilding 
overfished  species,  MSY,  ABC,  TAC, 
quotas,  trip  limits,  bag  limits,  TniniTnnm 
sizes,  gear  restrictions  (ranging  iroia 
regulation  to  complete  prohibition),  and 
seasonal  or  area  closures. 

(g)  South  Atlantic  golden  crab. 
Biomass  levels,  age-structured  analyses, 
MSY,  ABC,  TAC,  quotas  (including 
quotas  equd  to  zero),  trip  limits, 
Tninimiim  sizes,  gear  regidations  and 
restrictions,  permit  requirements, 
seasonal  or  area  closings,  time  frame  for 
recovery  of  golden  crab  if  overfished, 
fishing  year  (adjustment  not  to  exceed  2 
months),  observer  requirements,  and 
authority  for  the  RD  to  close  the  fishery 
when  a  quota  is  reached  or  is  projected 
to  be  reached. 

(h)  South  Atlantic  shrimp.  Biomass 
levels,  age-structiued  analyses,  certified 
BRDs  and  BRD  specifications. 


PART  640— SPINY  LOBSTER  RSHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

3.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  A  new  §  640.25  is  added  to  subpart 
B  to  read  as  follows: 

f  640.25    Adjustment  of  management 
measures. 

In  accordance  with  the  fiamework 
procedure  of  the  Fishery  Management 
Plan  for  the  Spiny  Lobster  Fishery  of  the 
Gulf  of  Mexico  and  South  AUantic,  the> 
RD  may  establish  or  modify  the 
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following  items:  Biomass  levels,  age- 
struchired  analyses,  limits  on  the 
number  of  traps  flshed  by  each  vessel, 
construction  characteristics  of  traps, 
specification  of  gear  and  vessel 
identification  requirements, 
specification  of  allowable  or  prohibited 
gear  in  a  directed  fishery,  specification 
of  bycatch  levels  in  non-directed 
fisheries,  changes  to  soak  or  removal 
periods  and  requirements  for  traps, 
recreational  bag  and  possession  limits, 
changes  in  fishing  seasons,  limitations 
on  use,  possession,  and  handling  of 
undersized  lobsters,  and  changes  in 
minimum  size. 

(FR  Doc.  99-13084  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3S10-22-F 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Tttle  II  Programmatic  Monetization 
Guidelines  for  Fiscal  Year  2000 

Pursuant  to  the  Agricultural  trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480),  notice 
is  hereby  given  that  the  following 
guidelines  are  available  to  interested 
parties  for  the  required  thirty  (30)  day 
comment  period. 

Programmatic  Guideline  Being 
Applied  by  the  Bureau  for  Humanitarian 
Response,  Office  of  Food  for  peace 
(BHR/FFP)  in  Review  of  Fiscal  Year 
(FY)  2000  Public  Uw  (Pub.  L.)  480  Title 
n  Commodity  Monetization  Activities: 

Background:  The  following 
programmatic  principles  concerning  the 
monetization  of  agricultiuBl 
commodities  being  made  available  to 
eligible  organizations  under  the  PL  480 
Title  n  Program  were  enimciated  by  the 
Deputy  Assistant  Administrator  of 
USAID's  Bureau  of  Humanitarian 
Response  (BHR)  Leonard  Rogers  to  the 
Food  Aid  Consultative  Group  (FACG)  at 
its  Semi-Annual  Consultation  in 
Washington,  DC  on  March  25, 1999. 
They  reflect  discussions  by  USAE)/ 
BHR.  USDA,  FACG  members, 
Congressional  staff  and  those  of  the  U.S. 
food  export  and  processing  industries 
between  December  1998  and  March 
1999.  These  guidelines  will  be  used  in 
a  pilot  program  over  approximately  the 
next  two  years  in  conjimction  with 
BHR/FFP's  Modernization  Field 
manual.  Pub.  L.  480  Title  11  Programs, 
and  the  Development  Activity  Proposal 
(DAP)  and  Previously  Approved 
Activity  (PAA)  Guidelines  released  on 
October  16  and  December  8, 1998 
respectively,  in  review  of  cooperating 
sponsor  monetization  activities 
proposed  in  Title  U-assisted 
development  interventions: 

1.  In  general,  Title  11  Monetization 
activities  will  not  be  undertaken  where 
they  would  disrupt  commercial  markets 


for  U.S. — ^produced  agricultiiral 
commodities; 

2.  Proposals  advocating  the 
monetization  of  value-added  (i.e. 
processed,  fortified,  bagged,  or  refined) 
Title  n  commodities  and  sales  designed 
and  executed  in  consultation  with  3ie 
U.S.  food  export  and  processing  trade 
will  receive  priority; 

3.  BHR/FFP  vrill  give  priority  to 
monetization  in  the  recipient  country; 

4.  Priority  will  also  be  given  to 
monetizations  supporting  or 
complementing  the  direct  distribution 
of  value-added  Title  II  commodities 
and/or  resulting  in  benefits  directly 
linked  to  the  reduction  of  hunger; 

5.  Development  interventions  entirely 
based  on  the  monetization  of  Title  II 
commodities  will  also  continue  to  be 
considered  by  BHR/FFP  so  long  as  their 
benefits  can  be  directly  linked  to 
reduction  of  food  insecurity  and  where 
the  U.S.  food  itself  has  a  clear  benefit  to 
himgry  people. 

6.  If  there  are  compelling  reasons  that 
preclude  in-coimtry  monetization, 
consideration  will  be  given  to 
monetization  in  an  adjacent  (i.e.  a 
closely  neighboring)  country  following 
consultations  with  U.S.  commercial 
interests  in  all  instances.  Regional 
monetization  beyond  adjacent  coimtries 
will  be  considered  only  on  an  exception 
basis  and  only  after  full  consultations. 

In  an  effort  to  determine  whether 
these  guidelines  should  be  permanently 
used  in  allocating  Pub.  L.  Title  n 
resources  for  monetization  activities  by 
eligible  organizations,  they  will  be 
assessed  by  USAJD/BHR/FFP  together 
with  the  Food  Aid  Consultative  Group, 
Congressional  oversight  committees,  the 
Department  of  Agricultiu*, 
representatives  of  the  U.S.  food  export 
and  processing  trade,  and  others 
concerned. 

Individuals  who  have  questions  or 
comments  on  these  guidelines  shouid 
contact  David  R.  Nelson  at  (202)  712- 
1828,  Office  of  Food  for  Peace,  Agency 
for  International  Development,  RRB 
7.06-120, 1300  Pennsylvania  Avenue, 
Washington,  DC  20523-0809. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 
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Dated:  May  14, 1999. 
William  T.  Oliver, 

Director,  Office  of  Food  for  Peace  Bureau 
for  Humanttarian  Response. 
[PR  Doc.  99-12807  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  99-030N] 

Codex  Allmentarius  Commission: 
Sessions  of  ttie  Executive  Committee 
and  the  Codex  Allmentarius 
Commission  (Codex) 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comment. 

SUMMARY:  The  Office  of  Under  Secretary 
for  Food  Safety  United  States 
Department  of  Agriculture  (USDA),  is 
sponsoring  a  public  meeting  on  June  2, 
1999.  The  purpose  of  this  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  to  be 
discussed  at  the  Forty-sixth  Session  of 
the  Executive  Committee  of  the  Codex 
Allmentarius  Commission  and  the 
Twenty-third  Session  of  the  Codex 
Allmentarius  Commission,  which  will 
be  held  in  Rome.  Italy,  from  June  24-25, 
1999,  and  June  28-July  3, 1999, 
respectively. 

DATES:  The  public  meeting  is  scheduled 
for  Wednesday.  June  2, 1999,  from  9  AM 
to  12:30  PM. 

ADDRESSES:  The  public  meeting  wiU  be 
held  in  Room  107A,  Jamie  L.  Whitten 
Building,  12th  Street  and  Jefferson 
Drive,  SW,  Washington,  DC.  Send  an 
original  and  two  copies  of  comments  to: 
FSIS  Docket  Clerk,  Docket  #99-030N, 
U.S.  Department  of  Agricultiue,  Food 
Safety  and  Inspection  Service,  Room 
102,  Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATKW  CONTACT:  F. 
Edward  Scarbrough.  Ph.D..  U.S. 
Manager  for  Codex  Allmentarius.  Room 
4861.  South  Building,  U.S.  Department 
of  Agriculture,  14th  and  Independence 
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Avenue  SW,  Washington,  DC  20250; 
Telephone  (202)  205-7760. 
8UPPI.EMEMTARY  MFORMATION: 

Backgroond 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
principal  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 
Codex  meets  biennially.  The  Executive 
Conunittee  serves  as  the  executive  body 
of  Codex  between  meetings. 

bmies  To  Be  Discussed  at  the  Public 
Meeting 

The  following  items  will  be  discussed 
during  the  public  meeting  on  June  2, 
1999. 

1.  Election  of  Officers  of  the 
Commission  and  Appointment  of 
Regional  Coordinators. 

2.  Reports  on  the  Forty-fifth  and 
Forty-sixth  Sessions  of  the  Executive 
Committee.  (These  include  proposals  to 
the  Commission  regarding  the  general 
orientation  and  program  of  work  of  the 
Commission.) 

3.  Report  of  the  financial  situation  of 
the  Joint  FAO/WHO 

Food  Standards  Programme  for  1998/ 
99  and  2000/01. 

4.  Consideration  of  the  Draft  Medium- 
term  Plan  for  1998  to  2002.  (This  plan 
identifies  work  to  be  conducted  by  the 
Commission  by  program  area  and 
describes  the  medium-term  objectives  of 
that  work.) 

5.  Consumers'  involvement  in  the 
work  of  the  Commission. 

6.  Principles  of  Risk  Analysis. 

7.  Consideration  of  Amendments  to 
the  Procedure  Manual  of  the  Codex 
Alimentarius  Commission.  (These  are 
matters  that  pertain  to  the  operations  of 
the  Commission.) 

8.  Consideration  of  Draft  Standards 
and  Related  Texts.  (These  are  items 
being  considered  at  Step  5  or  Step  8  of 
the  Codex  Procedure  for  the  elaboration 
of  Codex  Standards  and  Related  Texts.) 

9.  Consideration  of  Proposals  to 
Elaborate  New  Standards  and/or  Related 
Texts. 

10.  Matters  Arising  from  Reports  of 
Codex  Committees. 

11.  Designation  of  Host  Governments 
for  Codex  Conunittees. 


Public  Meeting 

The  public  meeting  is  scheduled  for 
June  2, 1999,  in  Room  107A,  Jamie  L. 
Whitten  Building,  12th  Street  and 
Jefferson  Drive,  SW,  Washington,  DC. 
Attendees  will  hear  brief  descriptions  of 
the  issues  and  proposed  U.S.  positions, 
and  will  have  die  opportunity  to  pose 
questions  and  offer  comments. 
Comments  also  may  be  sent  to  the  FSIS 
Decket  Room  (see  ADDRESSES).  Please 
state  that  your  comments  relate  to 
Codex  activities  and  specify  which 
issues  yoiu"  comments  address. 

Done  at  Washington,  DC  on  May  17, 1999. 
F.  Edward  Scarforough, 

U.S.  Manager  for  Codex. 

[PR  Doc.  99-12881  Filed  5-21-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statiatica  Service 

Notice  of  Intent  To  Seek  Approval  To 
Conduct  an  Information  Collection 

agency:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the ' 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  intent  of  the  National 
Agricultural  Statistics  Service  (NASS)  to 
request  approval  for  a  new  information 
collection,  the  Fruit  and  Vegetable 
Agricultural  Practices  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  28, 1999,  to  be  assured 
of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agricultine,  1400  Independence  Avenue 
SW.  Room  4117.  South  Building. 
Washington,  DC  20250-2000.  (202)  720- 
4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Fruit  and  Vegetable  Agricultural 
Practices  Survey. 

Type  of  Request:  Intent  to  Seek 
Approval  to  Conduct  a  new  Information 
Collection. 

Abstract:  The  Fruit  and  Vegetable 
Agricultural  Practices  Survey  will  be 
conducted  in  14  states.  States  included 
in  the  survey  are  Arizona.  California, 
Florida,  Georgia,  Michigan,  New  Jersey, 
New  York,  North  Carolina,  Oregon, 
Pennsylvania.  South  Carolina,  Texas. 


Washington,  and  Wisconsin.  This 
survey  is  in  compliance  with  President 
Clinton's  October  1997  directive 
entitled  "Initiative  to  Ensiire  the  Safety 
of  Imported  and  Domestic  Fruits  and 
Vegetables."  The  purpose  of  the  survey 
is  to  analyze  data  on  agricultural 
practices  related  to  microbial  food 
safety.  Data  on  sources  of  microbial 
contamination  on  produce,  including 
water;  manure;  worker,  field  and  facility 
sanitation;  and  crop  identification 
systems  will  be  collected. 

NASS  conducted  a  pilot  Agricultural 
Practices  Siurvey  in  California  and  New 
York  during  the  spring  of  1999.  The 
purpose  of  the  pilot  was  to  test  survey 
procedines  and  questionnaire  design 
and  to  analyze  survey  results  in 
preparation  for  the  14-state  survey. 

NASS  will  summarize  the  14-state 
survey  data  and  publish  estimates  of 
frequency  of  operations  carrying  out 
basic  agricultiiral  practices. 
Summarized  data  will  be  made  available 
to  the  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA).  FDA  will  use  the 
data  to  analyze  current  agricultinal 
practices  and  to  develop  a  baseline  to 
evaluate  changes  in  agricultural 
practices.  USDA  will  use  the  data  to 
develop  educational  outreach  materials 
for  growers  and  packers.  These  data  will 
be  collected  under  the  authority  of  7 
U.S.C.  2204(a).  Individually  identifiable 
data  collected  under  this  authority  are 
governed  by  Section  1770  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2276, 
which  requires  USDA  to  afford  strict 
confidentiality  to  non-aggregated  data 
provided  by  respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  60  minutes  per 
response. 

Respondents:  Fruit  and  vegetable 
growers  and  finit  and  vegetable 
packinghouses. 

Estimated  Number  of  Respondents: 
13,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acanacy  of  the 
agency's  estimate  of  the  binden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 


methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  of 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  0MB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Room 
4162,  South  Building,  Washington,  DC 
20250-2000. 

All  responses  to  this  notice  wiU  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  May  12, 1999. 
Rich  Allen, 

Associate  Administrator,  National 
Agricultural  Statistics  Service. 
[FR  Doc.  99-12972  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statlatica  Service 

Notice  of  Intent  to  Extend  and  Revlae 
a  Currently  Approved  Information 
Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Floricultiu-e  and  Niusery  Surveys. 
DATES:  Comments  on  this  notice  must  be 
received  July  28, 1999  to  be  assured  of 
consideration. 

ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117  South  Building, 
Washington,  DC  20250-2000,  (202)  720- 
4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Floriculture  and  Nursery 
Surveys. 

OMB  Number:  0535-0093. 

Expiration  Date  of  Approval: 
December  31, 1999. 


Type  of  Request:  Intent  to  extend  and 
revise  a  cxurently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Floriculture  and 
Nursery  Surveys  obtain  basic 
agricultxu-al  statistics  on  production  and 
value  of  floriculture  and  niu^ery 
products.  These  statistics  are  used  by 
the  U.S.  Department  of  Agriculture  to 
help  administer  programs  and  by 
growers  and  marketers  in  making 
production  and  marketing  decisions. 
These  data  are  collected  imder  the 
authority  of  7  U.S.C.  2204(a). 
hidividually  identifiable  data  collected 
imder  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985.  7  U.S.C.  2276;  which  requires 
USDA  to  afford  strict  confidentiality  to 
no-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
19,450. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,700  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
vvithout  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acouacy  of  the 
agency's  estimate  of  the  bm-den  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or : 
other  technological  collection  t> 

techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer.  US  Department  of  Agriculture, 
1400  hidependence  Avenue  SW,  Room 
4162  South  Building.  Washington  DC 
20250-2000.  All  responses  to  this  notice 
will  be  simunarized  and  included  in  the 
request  for  OMB  approval.  All 


comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington  DC,  April  29, 1999. 
Rich  Allen, 

Associate  Administrator,  National 

Agricultural  Statistics  Service. 

[FR  Doc.  99-12973  Filed  5-21-99;  8:45  am] 

BILLMO  CODE  3410-30-M 


DEPARTMENT  OF  COMMERCE 

Sutmtission  for  OMB  Review; 
Comment  Requeet 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Biueau  of  the  Census. 

Title:  Current  Population  Survey — 
Basic  Demographic  Items. 

Form  Numberis):  CPS-263.  -264, 
-1428.  -1433. 

Agency  Approval  Number:  0607- 
0049. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  15,168  hours. 

Number  of  Respondents:  48,000/ 
month. 

Avg  Hours  Per  Response:  1.58 
minutes. 

Needs  and  Uses:  The  Current 
Population  Survey  (CPS)  is  a  monthly 
survey  conducted  in  approximately 
48,000  households  throughout  the 
United  States.  The  Bureau  of  the  Census 
and  the  Bureau  of  Labor  Statistics  (BLS) 
jointly  sponsor  the  survey.  Data  on 
demographic  and  labor  force 
characteristics  are  collected  from  a 
sample  of  households  which  represent 
the  U.S.  population.  Households  remain 
in  the  sample  for  16  months  and  are 
interviewed  8  times  over  that  period. 
The  basic  CPS  monthly  questionnaire  is 
periodically  supplemented  with 
additional  questions  which  address 
specific  needs  and  are  separately 
submitted  for  clearance.  The  Bureau  of 
the  Census  sponsors  thu  demographic 
questions  and  uses  the  data  along  with 
the  BLS  as  demographic  descriptors  for 
the  various  supplements  and  the  basic 
labor  force  data.  The  BLS  sponsors,  and 
will  request  separate  clearance  for,  the 
labor  force  questions  contained  in  the 
CPS.  BLS  uses  this  data  in  their  monthly 
calculations  of  employment  and 
unemployment. 

This  request  is  for  clearance  of  basic 
demographic  items  such  as  age,  marital 
status,  gender.  Armed  Forces  status, 
education,  race,  origin,  family  income, 
and  country  of  birth.  These  basic 
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demographic  questions  are  asked  of 
household  members  in  the  first 
interview  and  are  updated  during 
subsequent  interviews.  The 
demographic  items  provide  the  basic 
demographic  descriptions  for  the  survey 
population. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC,  Section 
182  and  Title  29  USC,  Sections  1-9. 

OMB  Desk  Officer:  Linda  Hutton, 
(202) 395-7858. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  18. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  99-12992  Filed  5-21-99;  8:45  am] 

HUJNQ  CODE  361O-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdmlnistratkMi 

Hraarma  Convantion,  Propoaad 
CoNaction 

action:  Proposed  collection:  Comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  23, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  Department  of  Commerce, 
Room  6881,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION 

L  Abstract 

The  OAS  Model  Regulations  and  the 
Firearms  Convention  require  the 
government  of  importing  States  to  issue 
an  Import  Certificate  to  the  importer  of 
firearms  and  the  government  of 
exporting  States  to  issue  licenses  for  the 
firearms. 

This  rule  imposes  two  information 
collection  requirements.  The  first 
requirement  is  the  import  certificate  as 
support  documentation  for  exports 
destined  to  Convention  Signatories.  The 
second  requirement  is  the  imposition  of 
a  licensing  requirement  for  Firearms 
Convention  items  destined  to  Canada,  a 
Convention  Signatory.  Previously,  such 
items  were  exported  to  Canada  without 
a  license. 

n.  Method  of  Collection 

Written  notification  and 
recordkeeping-. 

m.  Data 

OMB  Number:  0694-01 14. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
833. 

Estimated  Time  Per  Response:  5  to  90 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  176  hours. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditiues  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acc\iracy  of  the 
agency's  estimate  of  the  burden 
(includiiig  hoius  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  18, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Chief  Information  Officer. 
[FR  Doc.  99-13009  Filed  5-21-99;  8:45  am] 

BUJJNG  CODE  35ia-33-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 

[Docket  24-99] 

Foreign-Trade  Zone  76— Bridgeport, 
CT;  Application  for  Subzone  Davidoff 
of  Geneva  (CT),  inc.  (Cigars,  ToImcco 
Products  and  Accesaories)  Stamford, 
CT 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Bridgeport, 
Connecticut,  grantee  of  FTZ  76, 
requesting  special-purpose  subzone 
status  for  the  cigar,  tobacco  products 
and  accessories  distribution  facility  of 
Davidoff  of  Geneva  (CT),  Inc.  (Davidoff), 
located  in  Stamford,  Connecticut.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
onMay  12, 1999. 

The  Davidoff  facility  (80,000  sq.  ft.  on 
10  acres),  is  located  at  650  West 
Avenue,  Stamford,  Coimecticut.  The 
facility  (20  employees)  is  used  for 
storage,  inspection,  packaging  and 
distribution  of  cigars,  tobacco  and  a 
variety  of  related  accessories  and  gift 
items  (e.g.,  humidors,  wallets,  sports 
bags  made  of  leather  and  other 
materials,  kitchenware,  handkerchiefa, 
neckties,  cutlery,  stationery  and  other 
paper  products,  magnets,  ball  point 
pens,  pocket  lighters,  and  smoking 
pipes).  A  substantial  portion  of  the 
proposed  FTZ  activity  would  involve 
inserting  the  cigars  into  aluminum  tubes 
(HTSUS  7616.99.5090)  and  into 
paperboard  (4819.20.0040)  and  wooden 
(4420.90.2000)  boxes,  and  then  adding 
labeling  (4821.90.2000).  The  cigars, 
most  of  the  packaging  materials,  labels, 
and  gift  items  will  be  sourced  from 
abroad. 

FTZ  procedures  would  exempt 
Davidoff  from  Customs  duty  pajrments 
on  products  that  are  reexported.  On  its 
domestic  sales,  the  company  is  seeking 
to  apply  the  duty-free  rate  applicable  to 
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cigars  (CBI-duty  free)  to  the  foreign- 
sourced  aluminum  tubes  and  padfLaging 
materials  (duty  rate:  free-4.1%).  The 
company  would  also  be  able  to  defer 
duty  payments  on  other  foreign  items 
noted  above  until  the  merchandise  is 
transferred  from  the  prc^osed  subzone 
for  Customs  entry.  In  addition,  FTZ 
status  would  make  the  facility  eligible 
for  certain  local  tax  exemptions 
provided  under  state/local  programs. 
The  application  indicates  that  the 
savings  from  FTZ  procedures  woidd 
help  improve  the  facility's 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  23, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  August  9,  1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  Suite  903,  213 
Court  Street,  Middletown,  CT  06457- 
3346 
OfGce  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
N.W..  Washington,  D.C.  20230 

Dated:  May  14, 1999. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary.   ■ 
IFR  Doc.  99-13069  Filed  5-21-99;  8:45  am] 
BUMG  CODE  3610-I)6-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonea  Board 
[Docket  2^^ 

Foreign-Trade  Zone  21— Chariaaton, 
SC,  Raqueat  for  Removai  of  Board 
Order  Raatriction  Hubner 
Manufacturing  Corporation  (induatriai 
Beliowa/Molded  Parte) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority  (SCSPA),  grantee  of  FTZ  21, 
requesting  authority,  on  behalf  of 
Hubner  Manu£acturing  Corporation 
(HMC),  to  extend  its  authority  to 


manufacture  industrial  bellows  and 
plastic/rubber  molded  parts  under  FTZ 
procediu«s,  subject  to  restriction.  It  was 
formally  filed  on  May  12, 1999. 

Board  Order  828  (61  FR  33094,  6-26- 
96)  was  granted  authority  for  the 
manufacture  of  textile/rubber  industrial 
bellows  and  plastic/rubber  molded  parts 
under  FTZ  procedures,  subject  to 
restrictions  (1)  requiring  that  privileged 
foreign  status  shall  be  elected  on  all 
foreign-origin  merchandise  admitted  to 
FTZ  21  for  the  HMC  operation;  and,  (2) 
limiting  initial  approval  to  a  period  of 
three  years  from  the  date  of  activation 
of  FTZ  procedures  (ending  August  7, 
1999)  at  the  HMC  plant,  subject  to 
extension.  SCSPA  is  now  requesting 
that  the  manufacturing  authority  for 
HMC  be  extended  on  a  permanent  basis 
by  removing  Restriction  No.  2.  Foreign- 
sourced  components  used  in  HMC's 
manufacturing  include:  rubberized 
fabric,  trimming  bands,  articulation/ 
electronic/hydraulic  parts,  aluminum 
profiles,  treat  plate  and  kinematic 
systems,  plastic  resins,  and  rubber 
compounds  (about  40%  of  finished 
product  value). 

FTZ  procedures  exempt  HMC  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production. 
On  its  domestic  sales,  the  company  is 
able  to  defer  duty  payments  on  the 
foreign  components  noted  above  until 
the  finished  bellows  and  molded  parts 
are  processed  for  Customs  entry.  The 
request  indicates  that  the  savings  from 
FTZ  procedures  will  continue  to  help 
improve  the  facility's  international 
competitiveness.  In  accordance  with  the 
Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  23, 1999.  Rebuttal 
conunents  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  9, 1999. 

A  copy  of  the  application  and  the 
accompan)ang  exhibits  will  be  available 
for  public  inspection  at  the  following 
location: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  3716, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  2023CM)002. 


Dated:  May  12. 1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(PR  Doc.  99-13068  Filed  5-21-99;  8:45  am] 

HLLMQ  CODE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 
[Docket  23-99] 

Foreign-Trade  Zone  149— Freeport,  TX, 
Application  for  Subzone,  Equiatar 
Ctwmicate,  LP  (Oii  Refinery),  Brazoria 
County,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Brazos  River  Harbor 
Navigation  District,  grantee  of  FTZ  149, 
requesting  special-purpose  subzone 
status  for  the  petrochemical  complex  of 
Equistar  Chemicals,  LP  (Equistar), 
located  in  Brazoria  Coimty,  Texas. 
Equistar  is  a  limited  partnership  jointly 
owned  by  Lyondell  Petrochemicals, 
Millenium  Chemicals,  and  Occidental 
Petrolemn.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  11, 
1999. 

The  petrochemical  complex  and 
connecting  pipelines  (366  acres)  are 
located  at  two  sites  in  Brazoria  County, 
Texas:  Site  1  (366  acres)— Chocolate 
Bayou"  main  petrochemical  complex, 
located  at  F.M.  2917,  some  60  miles 
southwest  of  Houston;  Site  2  (6  leased 
tanks,  1.6  million  barrel  capacity) — 
located  at  the  Intercontinental  Terminal 
Corporation  storage  facility  in  Deer 
Park.  The  complex  (250  employees) 
produces  a  variety  of  petrodiemical 
feedstocks  and  fuel  products,  including 
ethylene  (1.1  billion  lb.  capacity), 
propylene  (730  million  lb.  capacity), 
benzene  (500  million  lb.  capacity), 
butadiene  (140  million  lb.  capacity), 
toluene  (160  million  lb.  capacity), 
pyrolysis  gas  (340  million  lb.  capacity), 
propane,  butylenes,  resin  oils, 
dicylcopentadiene,  isoprene,  and  fuel 
oils.  The  complex  also  produces  MTBE 
and  hydrogen,  but  they  will  not  be 
produced  under  zone  procediu«s.  Some 
55  percent  of  the  inputs,  including  gas 
oil,  naphtha,  condensate,  and  natmal 
gasoline,  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  by  admitting 
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incoming  foreign  inputs  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.25(/baiTeI  to 
lO.Sf/bairel.  Under  the  FTZ  Act,  certain 
merchandise  in  FTZ  status  is  exempt 
from  ad  valorem  inventory-type  taxes. 
The  application  indicates  that  the 
savings  from  zone  procediires  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  23, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  August  9, 1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  500  Dallas,  Suite 
1160,  Houston,  Texas  77002. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 

Dated:  May  14, 1999. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-13067  Filed  5-21-99;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1037] 

Approval  of  Export  Manufacturing 
Activity  Wittiin  Foreign-Trade  Zone  216 
Olympta,  WA;  Darigold,  Inc.  (Dairy  and 
Sugar-Containing  Products) 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u)(the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

Whereas,  the  Port  of  Olympia, 
Washington,  grantee  of  FTZ  216,  has 
requested  authority  under  §  400.32(b)(1) 
of  the  Board's  regulations  on  behalf  of 
Darigold,  Inc.,  to  manufacture  dairy 
products  and  sugar-containing  products 
for  export  under  zone  procedures  within 
FTZ  216  (filed  11-25-98,  FTZ  Docket 
53-98); 


Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circiunstances,  including 
situations  where  the  proposed  activity  is 
for  export  only  (§400.32(b)(l)(ii));  and, 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 
and. 

Whereas,  all  foreign-status  honey 
(including  honey  products  containing 
greater  than  50%  natural  honey)  is 
subject  to  certain  requirements  of  the 
Department's  Agreement  Suspending 
the  Antidumping  Investigation  on 
Honey  From  the  People's  Republic  of 
China  (60  FR  42521,  8-16-95),  and  any 
shipments  of  foreign-status  honey  (as 
defined  above)  to  FTZ  216  are  subject  to 
the  terms  and  requirements  of  the 
Agreement  upon  admission  to  the  zone; 

Now,  therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concvu^  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  §400.28, 
and  further  subject  to  a  restriction 
requiring  that  all  foreign  status 
merchandise  admitted  to  FTZ  216  for 
the  Darigold,  Inc.,  activity  shall  be 
reexported,  as  indicated  in  the 
application. 

Signed  at  Washington,  DC,  this  10th  day  of 
May  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  99-13070  Filed  5-21-99;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S70-620] 

Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  From 
the  People's  Republic  of  China; 
Antidumping  Duty  Administrative 
Review;  Time  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  review, 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 


administrative  review  of  the 
antidumping  duty  order  on  Certain 
Compact  Ductile  fron  Waterworks 
Fittings  and  Glands  from  the  People's 
Republic  of  China.  The  review  covers 
two  manufacturer/exporters  of  the 
subject  merchandise  to  the  United 
States  for  the  period  Sept.  1, 1997, 
through  August  31, 1998. 
EFFECTIVE  DATE:  May  24,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  or  Jim  Terpstra, 
Office  4 ,  Office  of  AD/C VD 
Enforcement,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-3601, or (202)  482-3965. 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  initial  time  limit  established  by  the 
Uruguay  Round  Agreements  Act  (245 
days  after  the  last  day  of  the  anniversary 
month),  puursuant  to  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  imtil  September  30, 
1999.  See  19  CFR  351.213(g)(2);  the 
Memorandum  from  Bernard  T.  Carreau 
to  Robert  S.  LaRussa,  on  file  in  the 
Central  Records  Unit  located  in  room  B- 
099  of  the  main  Department  of 
Commerce  building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  May  17, 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-13074  Filed  5-21-99;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-805] 

Extruded  Rubber  Thread  From 
Malaysia;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  sixth 
antidumping  duty  administrative  review 
of  extruded  rubber  thread  from 
Malaysia.  The  review  covers  four 


manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1, 1997,  through 
September  30, 1998. 
EFFECTIVE  DATE:  May  24,  1999. 
FOR  FURTHER  INFORRMTION  CONTACT: 
Shawn  Thompson,  AD/CVD 
Enforcement,  Group  II,  Office  V,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-1776. 
SUPPLEMENTARY  mFORMATION:  Because  it 
is  not  practicable  to  complete  dus 
review  within  the  time  limits  mandated 
by  the  Uruguay  Roimd  Agreements  Act 
(245  days  from  the  last  day  of  the 
anniversary  month  for  preliminary 
results,  120  additional  days  for  final 
results),  pursuant  to  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  November  1, 1999.  See 
Memorandum  to  Robert  S.  LaRussa, 
dated  May  17, 1999. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  May  17. 1999. 

Bernard  Cureau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13072  Filed  5-21-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China;  Rnal 
Results  of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  new 
shipper  review:  freshwater  crawfish  tail 
meat  from  the  People's  Republic  of 
China. 


summary:  On  February  22, 1999.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (PRC).  The  review 
covers  one  exporter  of  the  subject 
merchandise,  Ningbo  Nanlian  Frozen 
Foods  Co.,  Ltd.  (NNL),  and  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  September  1, 1997 
through  March  31,  1998. 


We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
review  of  the  comments  received,  we 
have  made  changes  to  the  margin 
calculations  in  the  final  results  from 
those  presented  in  the  preliminary 
results. 

We  have  determined  that  NNL's  U.S. 
sales  of  freshwater  crawfish  tail  meat 
have  not  been  made  below  ncHinal 
value,  and  we  wiU  instruct  the  Customs 
Service  not  to  assess  antidumping 
duties  for  NNL. 
EFFECTIVE  DATE:  May  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo.  Laurel  LaCivita,  or 
Maureen  Flannery,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-3782, 
(202)  482-4236  and  (202)  482-3020, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  (1998). 

Background 

On  February  22, 1999,  the  Department 
published  the  preliminary  results  of 
review  (64  FR  8543).  On  March  24, 
1999,  we  received  comments  from  the 
Crawfish  Processors  Alliance 
(petitioner)  and  the  Louisiana 
Department  of  Agriculture  and  Forestry 
and  Bob  Odom,  Commissioner.  We  also 
received  comments  from  NNL.  On 
March  29, 1999,  petitioner  and  NNL 
submitted  rebuttal  briefs.  All  parties 
presented  their  comments  in  a  hearing 
held  on  March  31, 1999.  The 
Department  has  now  completed  this 
new  shipper  review  in  accordance  with 
section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
fi«shwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on, 
whether  purged  or  unpuiged),  grades, 
and  sizes;  whether  frt)zen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
five  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fr«sh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 


any  type,  and  parts  thereof.  Freshwater 
oawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

lliis  review  covers  the  period 
September  1, 1997  through  March  31, 
1998. 

Anafyais  of  Comments  Received 

Continent  1 :  Valuation  of  Live  Cmwfish 
Input  From  a  Basket  Category 

NNL  argues  that  the  selection  of 
Spanish  Ministry  of  Customs  data  on 
prices  of  Spanish  imports  from  Portugal 
to  value  the  live  crawfish  input  is 
improper.  NNL  contends  that  the  HTS 
number  under  which  crawfish  falls  is  a 
basket  HTS  category  containing 
products  other  than  whole,  live 
crawfish. 

NNL  maintains  that  it  placed 
compelling  evidence  on  the  record 
suggesting  that  crawfish  imported  into 
Spain  from  Portugal  under  HTS 
0306.29.10  are  not  just  whole,  live 
crawfish.  For  example,  NNL  cites  to  its 
December  21, 1998  submission,  wherein 
NNL  placed  on  the  record  an  affidavit 
frt)m  a  U.S.  purchaser  of  Spanish 
crawfish  wWch  claimed  that  the  high 
price  of  Port\iguese  crawfish  precludes 
such  imports  from  being  only  live 
crawfish.  In  that  same  submission,  NNL 
included  a  letter  from  a  Spanish 
crawfish  tail  meat  producer  indicating 
that  during  the  peak  crawfish  season, 
the  tail  meat  producer  paid  prices  one- 
quarter  as  high  as  the  Portuguese  import 
prices  used  in  the  preliminary  results  of 
review.  NNL  also  cites  to  its  January  6, 
1999  submission,  wherein  NNL  placed 
on  the  record  a  letter  from  a  Spanish 
crawfish  tail  meat  producer  stating  that 
the  average  price  paid  in  the  peak 
season  was  $0.19  per  pound.  In  its 
submission  of  March  15, 1999,  NNL 
placed  on  the  record  an  affidavit  from 
a  Spanish  producer  of  crawfish  tail 
meat,  indicating  that  the  Spanish 
producer  paid  an  average  of  $0.50  per 
poimd  for  Portuguese  crawfish  in  1997. 
Furthermore,  NNL  contends  that  the 
Spanish  prices  for  crawfish  conflict 
with  the  average  U.S.  price  for  wild 
crawfish,  $0.52  per  pound.  NNL 
maintains  that  this  body  of  evidence 
calls  into  question  the  acciiracy  of  the 
Spanish  Ministry  of  Customs  import 
price,  which  was  $0.91  per  pound.  NNL 
argues  that  where  questions  have  been 
raised  about  the  accuracy  of  surrogate 
data,  it  is  the  Department's 
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responsibility  to  examine  that  data  and 
determine  whether  the  import  data  from 
the  basket  category  are  consistent  with 
prices  in  that  market  and  world  prices 
generally. 

In  addition,  NNL  cites  to  the  names  of 
over  30  Portuguese  processors  it 
provided,  which  it  claims  have  the 
capability  of  processing  crawfish.  NNL 
stated  that  it  believes  that  one  of  these 
companies  must  be  processing  crawfish. 
NNL  placed  on  the  record  an  affidavit 
from  a  Spanish  tail  meat  producer 
which  claims  that  Portuguese 
companies  do  process  crawfish  tail  meat 
and  export  it  to  Europe.  Finally,  NNL 
challenges  the  reliability  of  the  evidence 
placed  on  the  record  by  petitioner, 
which  indicated  that  Spanish  imports 
from  Portugal  imder  HTS  category 
0306.29.10  consist  only  of  live  crawfish. 
NNL  contends  that  these  facts  cast 
doubt  on  the  Department's  conclusion, 
in  the  preliminary  results  of  review,  that 
the  Spanish  Ministry  of  Customs  import 
data  contained  only  whole,  live 
crawfish.  NNL  argues  that  since  this 
HTS  category  has  been  demonstrated  to 
be  too  broad,  the  Department  should  not 
rely  upon  it  in  the  valuation  of  the 
crawfish  input. 

Petitioner  states  that  NNL's  challenge 
to  evidence  placed  on  the  record  by 
petitioner  is  misplaced  since  the 
Department  did  not  rely  on  the  pricing 
data  contained  therein,  and  the 
evidence  is  otherwise  reliable. 
Petitioner  argues  that  NNL  has  failed  to 
provide  credible  evidence  that  imports 
imder  HTS  category  0306.29.10  are  not 
limited  to  live  crawfish.  Petitioner 
argues  that  none  of  the  invoices  or 
affidavits  submitted  by  NNL 
demonstrate  that  the  Spanish  import 
data  include  any  products  other  than 
live  crawfish.  Petitioner  further  argues 
that  such  price  differences  alone  do  not 
provide  a  basis  for  the  abandonment  of 
valid  aggregated  import  data  series, 
representing  actual  prices,  on  the  basis 
of  anecdotal  statements  such  as  those 
provided  by  NNL. 

Petitioner  also  notes  that  the  existence 
of  30  Portuguese  seafood  processors 
does  not  demonstrate  that  any  imports 
under  HTS  category  0306.29.10  include 
processed  crawfish.  Petitioner  contends 
that  the  statement  of  NNL's  affiant,  who 
claims  to  have  knowledge  of  crawfish 
being  processed  in  Portugal  and  shipped 
to  Europe,  does  not  constitute  evidence 
that  processed  crawfish  were  imported 
into  Spain  bora  Portugal. 

Department's  Position 

We  agree  with  petitioner.  While  the 
Department  has  ruled  in  the  past  that 
import  data  from  basket  categories  can 
be  too  broad  to  be  reliable,  petitioners 


provided  as  evidence  an  affidavit  from 
industry  experts  attesting  to  the  fact  that 
imports  into  Spain  from  Portugal 
consisted  solely  of  whole,  live  crawfish. 
In  addition,  no  other  information  has 
been  placed  on  the  record  to 
substantiate  NNL's  claim  that  any 
products  other  than  whole,  live  crawfish 
are  imported  into  Spain  luider  HTS 
0306.29.10.  See  Memorandum  to 
Edward  Yang  from  Laurel  LaCivita: 
Determination  of  Surrogate  Country 
Selection  for  Crawfish  Input,  dated 
February  16, 1999  (Surrogate  Selection 
Memorandum).  Although  NNL  has 
specidated  that  among  the  more  than  30 
Portuguese  seafood  processors,  someone 
has  to  be  processing  whole,  live 
crawfish  and  shipping  it  to  Spain  under 
that  basket  category,  NNL  has  failed  to 
place  any  information  on  the  record  that 
substantiates  its  claim  that  crawfish  are 
being  processed  in  Portugal  and  shipped 
into  Spain.  Furthermore,  none  of  its 
invoices  or  affidavits  provide  any 
evidence  that  the  imports  from  Portugal 
include  anything  but  whole,  live 
crawfish.  Consequently,  the  Department 
continues  to  determine  that  the  Spanish 
Ministry  of  Customs  import  data  is 
suitable  as  a  surrogate  for  the  valuation 
of  whole,  live  crawfish. 

Comment  2:  Spanish  Data  Are  Flawed 

NNL  contends  that  the  volume  of 
Spanish  imports  of  non-frozen 
Portuguese  crawfish  in  1997  was  too 
low  to  form  the  basis  for  establishing  the 
surrogate  value  for  crawfish  in  this  case. 
In  addition,  NNL  argues  that,  until 
November  of  1997,  the  quantities  and 
values  reported  in  the  Spanish  Ministry 
of  Customs  data  were  rounded.  NNL 
maintains  that  this  is  important  because 
the  quantities  reported  are  so  small  that 
roimding  can  drastically  skew  imit 
values.  NNL  argues  that  the  low  volume 
of  imports  emd  the  roimding  leads  to 
highly  volatile  prices.  As  a  result,  NNL 
claims,  the  Spanish  import  data  are 
flawed  and  should  not  be  used  in  the 
determination  of  normal  value. 

Petitioner  contends  that  NNL  has 
failed  to  demonstrate  that  Spanish 
import  prices  are  aberrational.  Petitioner 
claims  Uiat  U.S.  prices  from  the 
Louisiana  State  University  (LSU) 
Agricultural  Summary  submitted  by 
NNL  demonstrate  a  similar  fluctuation 
in  price.  Petitioner  further  argues  that 
Spanish  import  values  are  not  subject  to 
the  significant  roimding  errors  claimed 
by  NNL.  Petitioner  maintains  that  the 
use  of  numerous  months  of  rounded 
data  eliminates  any  inaccuracy  that 
rounding  might  cause  within  a  single 
month.  Petitioner  states  that  there  is  no 
reason  to  believe  that  rounding 


consistently  overstates  actual  values  in 
the  Spanish  import  data. 

Department's  Position 

We  agree  with  petitioner.  In  the 
Department's  Surrogate  Selection 
Memorandum,  we  noted  that  Spain 
exported  407  metric  tons  of  HTS 
0306.19.10,  frozen,  processed  crawfish 
during  1997.  We  stated  tlj^t  we 
considered  this  quantity  of  exports  to  be 
indicative  that  Spain  is  a  significant 
producer  of  crawfish.  We  further  noted 
that  Spanish  imports  fit)m  Portugal  are 
significantly  larger  in  comparison  both 
to  Spanish  imports  from  countries  other 
than  Portugal  and  U.S.  imports  of  a 
similar  HTS  category,  0306.29.00." 
(Surrogate  Selection  Memorandum  at 
p.3.)  Therefore,  we  find  that  within  this 
industry  the  imports  bom  Portugal  are 
significant. 

Additionally,  even  though  the 
Spanish  Ministry  of  Customs  data  were 
rounded,  we  agree  with  petitioner  that 
using  data  for  numerous  months  tends 
to  minimize  inaccuracies  that  might 
occur  from  rounding  if  only  one  month 
of  data  were  used  because  rounding  may 
vary  in  direction  bom  one  month  to  the 
next. 

Furthermore,  as  we  noted  in  the 
Surrogate  Selection  Memorandum,  price 
fluctuations  are  a  result  of  supply  and 
demand  and  are  particularly  endemic  to 
agricultural  products  with  a  specific 
growing  season.  Fluctuations  may  also 
result  from  adverse  grovtring  conditions, 
such  as  drought  or  disease,  and  are  not 
necessarily  due  to  small  quantities. 
Consequently,  the  Department 
continues  to  believe  that  the  import  data 
from  the  Spanish  Ministry  of  Customs  is 
reliable  and  accurate. 

Comment  3:  Spanish  Data  Conflicts 
With  Other  Spanish  Import  Data 

NNL  contends  that  the  import  data 
from  the  Spanish  Ministry  of  Customs 
also  conflicts  with  alternative  Spanish 
impori  statistics  from  the  European 
Union  and  the  Spanish  Commercial 
Office  of  the  Embassy  of  Spain.  NNL 
argues  that  this  shows  that  the  Spanish 
data  are  unreliable.  If  the  Department 
nevertheless  does  use  such  data,  NNL 
argues,  it  should  use  an  average  of  the 
three  sources. 

Petitioner  argues  that  the  Spanish 
import  values  from  other  Spanish 
sources  do  not  demonstrate  that  the 
values  used  by  the  Department  are 
inaccurate.  Petitioner  maintains  that 
there  are  similar  problems  with  the 
alternative  Spanish  import  data 
provided  by  NNL.  In  addition, 
petitioner  claims  that  these  sources  are 
secondary  sources  and  do  not  represent  . 
data  from  the  Spanish  department  that 


actually  collects  duties  and  records 
data.  Petitioner  maintains  that  the 
Department  should  continue  to  rely  on 
the  primary  source  data. 

Departinent's  Position 

When  using  imports  as  the  basis  of 
factor  valuation,  it  is  oxu-  normal 
practice  to  use  official  import  statistics, 
unless  evidence  demonstrates  that  such 
data  are  unreliable.  Here,  respondents 
have  not  provided  any  evidence  as  to 
how  data  from  any  of  the  two  alternative 
sources  are  collected  and  analyzed.  In 
fact,  as  petitioners  have  suggested,  data 
from  the  European  Union  and  the 
Spanish  Commercial  Office  of  the 
Embassy  of  Spain  may  in  fact  be 
derivative  of  the  Spanish  Customs  data. 
Consequently,  we  cannot  conclude  that 
data  from  either  of  the  alternate  sources 
contradict  the  import  statistics  or 
otherwise  call  into  question  their 
reliability.  Therefore,  we  have 
continued  to  use  official  import 
statistics  published  by  the  Spanish 
Ministry  of  Customs. 

Comment  4:  Reliance  on  Affidavits 

NNL  contends  that  the  Department's 
reliance  upon  petitioner's  affidavits  is 
inconsistent  with  the  Department's 
regulations.  NNL  notes  that  petitioner's 
affidavits  of  September  18, 1998, 
October  22, 1998,  December  22,  1998 
and  January  21, 1999  were  designated  as 
business  proprietary  pursuant  to  19  CFR 
351.105  of  the  Department's  regulations. 
NNL  maintains  that  a  review  of  these 
affidavits  demonstrates  that  these 
affidavits  fail  to  meet  the  strict  criteria 
for  business  proprietary  treatment  set 
forth  in  19  CFR  351.105.  Therefore.  NNL 
contends,  these  affidavits  should  be 
stricken  bom.  the  record.  Moreover, 
NNL  maintains  that  petitioner  has 
claimed  proprietary  treatment  of 
affidavits  in  a  transparent  attempt  to 
prevent  NNL  from  filing  information  to 
rebut  petitioner's  affidavits.  NNL  claims 
that  by  hiding  the  name  and  location  of 
the  affiant,  as  well  as  most  of  the  text, 
petitioner  has  prevented  NNL  from 
commenting  on  the  affidavit.  NNL 
argues  that  the  Department  should  not 
base  the  most  important  decision  in  this 
case,  the  reliability  of  the  Spanish 
Ministry  of  Customs  import  data,  on  the 
affidavits  provided  by  petitioner. 

Petitioner  argues  that  NNL  has  not 
been  prejudiced  in  any  way  by  the 
proprietary  treatment  of  the  affidavits  in 
this  case.  Petitioner  contends  that  the 
key  claim  in  the  affidavits,  that  crawfish 
of  Portuguese  origin  are  shipped  into 
Spain  live  and  that  there  is  no  crawfish 
processing  in  Portugal,  has  been  on  the 
public  record  since  October  1998. 
Additionally,  petitioner  argues  that  NNL 
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only  makes  a  conclusory  statement  that 
a  review  of  these  affidavits  demonstrates 
that  they  fail  to  meet  the  strict  criteria 
set  forth  in  19  CFR  351.105.  Petitioner 
contends  that  such  a  statement  provides 
no  basis  for  rejection  of  a  request  for 
proprietary  treatment.  Finally, 
petitioner  maintains  that,  since  NNL  did 
not  make  a  timely  objection  to  the 
proprietary  treatment  of  the  January  2i, 
1999  affidavit,  it  should  not  be 
permitted  to  raise  the  issue  in  its  brief. 

Department's  Position 

We  agree  with  petitioner.  In 
accordance  with  19  CFR  351.105(c),  the 
Department  afforded  business 
proprietary  treatment  to  (a)  some 
information  in  petitioner's  affidavits 
which  identified  particular  person(s) 
from  whom  business  proprietary 
treatment  was  obtained  (351.105(c)(9)) 
and  (b)  other  specific  information  (i.e., 
information  concerning  specific 
business  practices  related  to  the 
production  of  crawfish  tail  meat  in 
Spain,  the  release  of  which  to  the  public 
would  cause  substantial  harm  to  the 
competitive  position  of  the  submitter 
(351.105(c)(ll))). 

Comment  5:  Selecting  the  United  States 
as  the  Surrogate  Country  in  Which  To 
Value  Crawfish  Input 

NNL  argues  that  the  Department 
should  use  the  Louisiana  State 
Agricultural  Simmiary  data  it  provided. 
NNL  contends  that  the  LSU  data  is  more 
precise  and  is  superior  to  the  Spanish 
data.  NNL  claims  that  the  LSU  data  is 
based  upon  use  of  a  comparable 
product,  and  production  is  measured  in 
sufficient  quantities  to  ensure  a  reliable 
calculation. 

Additionally,  NNL  contends  that  legal 
precedent  exists  for  using  U.S.  data. 
NNL  cites  the  Department's  use  of  U.S. 
data  to  value  basswood  in  Writing 
Instruments  Manufacturers  Association 
versus  United  States,  984  F.  Supp.  629, 
639  (Ct.  Int'l  Trade  1997).  NNL  argues 
that  the  Court  foimd  that  Commerce's 
use  of  U.S.  basswood  is  consistent  with 
the  primary  objective  of  the  statute  and 
is  supported  by  substantial  evidence 
and  odierwise  in  accordance  with  the 
law.  NNL  also  cites  Sebacic  Acid  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review  ^Sebacic  Acid),  63  FR  43373 
(August  13, 1998). 

NNL  notes  that  live  crawfish  in  China 
is  a  wild,  live  product,  the  essential  cost 
of  which  is  the  labor  needed  to  obtain 
it.  Because  labor  costs  in  China  are  a 
fraction  of  those  in  the  United  States, 
NNL  ai^es.  the  Department  must  select 
the  fairest,  most  accurate  surrogate 
values  possible  for  whole,  live  crawfish. 


Petitioner  ai^es  that  NNL's  claim 
that  the  United  States  is  the  next  best 
surrogate  country  after  Spain  is 
inconsistent  with  the  Department's 
practice  and  the  record  of  this 
proceeding.  Petitioner  contends  that  in 
this  proceeding,  the  Department  has 
determined  that  Spain  and  the  United 
States  are  not  equally  acceptable  as 
surrogates  for  China.  Petitioner  suggests 
that  the  alternative  U.S.  data  provided 
by  NNL  do  not  provide  improvements 
in  data  quality  over  the  Spanish  import 
statistics  for  purposes  of  the 
Department's  NME  methodology 
because  the  data  are  imofficial  and 
based  on  estimates.  Petitioner  maintains 
that  unlike  the  Spanish  import  data,  the 
LSU  data  are  not  derived  directly  bx>m 
transaction  prices.  Additionally, 
petitioner  contends  that  the 
methodological  description  provided  by 
LSU  also  emphasizes  Uiat  this  is  not  the 
official  docimient  of  agricultural  data  for 
the  state  and  that  no  such  official  data 
are  published  for  live  freshwater 
crawfish  production. 

Petitioner  maintains  that  the  fact  that 
the  per  capita  gross  national  product  of 
Spain  is  more  similar  to  that  of  China 
than  the  United  States  is  determinative, 
particularly  where  the  Spanish  import 
data  has  not  been  seriously  questioned. 
Moreover,  petitioner  argues  that 
Commerce's  practice  is  to  use  a  value  in 
a  surrogate  coimtry  for  comparable 
merchandise  before  resorting  to  prices 
for  identical  merchandise  in  the  United 
States. 

Finally,  petitioner  argues  that  if  the 
Department  should  use  the  LSU  data, 
wild  and  farmed  crawfish  are  physicaUy 
identical,  and  any  valuation  of  live 
crawfish  should  include  both  farmed 
and  wild  crawfish.  Petitioner  maintains 
that  the  difference  in  price  between 
wild  and  farmed  crawfish  is  explained 
by  the  fact  that  they  are  not  present  in 
the  market  in  fixed  proportions  during 
the  course  of  the  year.  Petitioner 
suggests  that  wild  crawfish  come  onto 
the  market  in  large  numbers  during  the 
peak  season,  when  prices  of  all  crawfish 
are  lower.  As  a  result,  petitioner 
contends,  annual  data  may  show  lower 
prices  for  wild  crawfish  than  for  fanned 
crawfish  even  though  no  such 
distinction  occxu^  at  any  point  in  time 
in  any  contemporaneous  period. 
Consequently,  the  Department  should 
not  make  an  adjustment  to  price  for 
differences  in  physical  characteristics 
between  wild  and  farmed  crawfish  for 
the  valuation  of  live  crawfish. 

Department's  Position 

We  agree  with  petitioner.  Section 
773(c)(4)  of  the  statute  instructs  the 
Department  to  value  factors  of 
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production  in  one  or  more  market 
economy  coimtries  that  are  (A)  at  a  level 
of  economic  development  comparable  to 
that  of  the  nonmarket-economy  coimtry, 
and  (B)  significant  producers  of 
comparable  merchandise.  The 
Department  only  departs  from  this 
practice  if  it  cannot  find  those  values  in 
a  comparable  economy  that  produces 
comparable  merchandise. 

In  Sebacic  Acid,  the  Department 
determined  that  India  was  a  comparable 
■"economy  to  China  and  produced 
merchandise  comparable  to  2-octanol,  a 
primary  material  input.  The  Department 
determined  that  when  we  have  a 
suitable  value  from  a  comparable 
economy,  the  Department  should  not 
use  a  U.S.  surrogate  value.  Since  the 
Department  has  determined  that  import 
data  from  the  Spanish  Ministry  of 
Customs  are  a  suitable  surrogate  value 
frt>m  a  country  more  comparable  to 
China  than  is  the  United  States,  the 
Department  continues  to  reject  the  use 
of  the  alternative  U.S.  data  for  the 
valuation  of  whole,  live  crawfish. 

Since  we  are  continuing  to  use  the 
Spanish  Ministry  of  Customs  import 
data  in  our  final  results  of  review, 
arguments  concerning  the  need  to  adjust 
U.S.  data  are  moot.  Moreover,  for  the 
reasons  explained  in  the  original 
investigation,  we  have  determined  that 
it  is  not  appropriate  to  adjust  this 
surrogate  value  to  account  for  alleged 
differences  in  the  labor  cost  between 
China  and  the  United  States  or  Spain. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  62  FR  41347 
(August  1, 1997)  [Final  Determination). 

Comment  6:  Adjustment  to  U.S.  Price 
Based  on  Crawfish  Size 

NNL  argues  that  the  LSU  data  should 
be  modified  since  it  contains  jumbo 
crawfish.  NNL  maintains  that  the  record 
shows  that  the  crawfish  used  by  Yinxian 
No.  2  Freezing  Factory  (Y2FF)  to 
produce  tail  meat  did  not  include  jiunbo 
crawfish.  NNL  claims  that  petitioner's 
own  expert  in  the  underlying 
investigation  confirmed  that  grading 
was  done  in  Louisiana  and  even 
provided  price  differentials  between 
small  and  large  crawfish.  NNL  suggests 
that  these  price  differentials  should  be 
used  as  a  basis  to  modify  the  average 
1997  LSU  price  to  a  lower  price. 

Petitioner  argues  that  no  adjustment 
for  crawfish  size  is  warranted  and  the 
Department  should  again  reject  this 
argument  as  it  did  in  the  preliminary 
results  of  review.  Petitioner  contends 
that  no  additional  information  or 
argtunent  has  been  presented  in  this 


proceeding  to  warrant  such  an 
adjustment. 

Department's  Position 

Since  we  are  continuing  to  use  the 
Spanish  Ministry  of  Customs  import 
data  in  our  final  results  of  review,  the 
issue  of  any  adjustment  to  the 
alternative  U.S.  data  is  moot. 

Comment  7:  Surrogate  Value  for 
Crawfish  Waste 

Petitioner  argues  that  the  Department 
should  find  that  the  sxurogate  value  for 
crawfish  scrap  and  waste  is  zero 
because  such  material  has  no 
commercial  value  in  market-economy 
countries  where  crawfish  tail  meat  is 
produced.  Petitioner  cites  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  60  FR 
22544  (May  8, 1995)  [Furfiiryl  Alcohol) 
in  support  of  its  position.  Petitioner  also 
contends  that  the  material  imported  into 
India  xmder  the  tariff  classification 
0508.00.05,  the  classification  used  for 
the  scrap  credit  factor,  is  not  crawfish 
scrap.  Petitioner  claims  that,  because 
the  Department  has  determined  that, 
except  for  the  United  States,  the 
countries  exporting  crawfish  scrap  to 
India  are  not,  in  feet,  producers  of 
crawfish,  and  because  the  United  States 
crawfish  processors  are  not  able  to  sell 
crawfish  scrap,  the  scrap  being  imported 
by  India  must  contain  shells  other  than 
crawfish.  Petitioner  further  argues  that 
the  import  values  imder  this  tariff 
classification  are  aberrational  because 
they  exhibit  huge  and  luexplained 
variations.  Petitioner  maintains  that 
these  variations  demonstrate  that  the 
data  are  faulty  or  that  imports  under  this 
tariff  number  include  a  ntunber  of 
different  products  with  widely  varying 
values.  In  addition,  petitioner  claims 
that  the  unit  prices  for  this  tariff 
classification  represent  an  imreasonably 
high  percentage  of  the  value  of  live 
crawfish.  Therefore,  petitioner  argues 
that  the  surrogate  value  for  crawfish 
scrap  should  reflect  the  value  of  such 
scrap  in  market  economy  countries, 
which  is  zero. 

NNL  argues  that  the  Department 
should  continue  to  treat  the  offset  for 
byproduct  as  it  did  in  the  preliminary 
results.  NNL  contends  that  there  is  a 
demand  for  crawfish  shells  in  the  world 
(in  both  market  and  non-market 
economy  countries).  NNL  states  that 
information  has  been  placed  on  the 
record  regarding  the  fact  that  crustacean 
shells  (including  crawfish  shells)  are 
used  to  produce  chitosan,  and  that 
chitosan  has  a  wide  and  quickly 
growing  variety  of  uses.  NNL  states  that 
in  India,  the  country  in  which  we  have 


valued  crawfish  scrap,  crustacean  shells 
are  purchased  by  producers  of  chitosan. 
Therefore,  NNL  argues,  there  is  a 
commercial  demand  and  use  for 
crawfish  scrap. 

NNL  further  argues  that  the  actual  test 
for  determining  whether  a  by-product 
credit  should  be  granted  is  whether  the 
product  for  which  a  by-product  credit  is 
claimed  is  linked  to  the  production  of 
the  subject  merchandise,  and  a  benefit 
accrues  to  the  manufacturer  (or  seller)  of 
the  by-product.  NNL  maintains  that  it 
meets  the  two  prongs  of  the  test.  First, 
crawfish  shells  are  linked  to  the 
production  of  crawfish  tail  meat,  and 
second,  NNL  proved  at  verification  that 
an  economic  benefit  accrued  to  them  by 
way  of  the  sale  of  the  crav^sh  shells. 
Therefore,  NNL  argues,  the 
Department's  policy  requires  the 
granting  of  a  credit. 

Finally,  NNL  contends  that  it  is 
common  for  the  Department  to  use 
comparable  merchandise  both  as  a 
surrogate  value  for  the  raw  materials 
and  for  by-products.  NNL  argues  that, 
while  Indian  HTS  0508.00.05  may  or 
may  not  contain  the  specific  items  at 
issue,  it  does  contain  comparable 
merchandise,  namely  other  shells  of 
crustaceans,  and  is  the  best  data  on  the 
record. 

Department's  Position 

We  agree  with  NNL.  In  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Coumarin  from  the  People's 
Republic  of  China,  59  FR  66895 
(December  28, 1994),  the  Department 
determined  that  the  treatment  of  a  by- 
product as  an  offset  is  consistent  with 
generally  accepted  accounting 
principles  (GAAP)  and  previous 
Department  practice  so  long  as  an 
economic  benefit  accrued  to  the  firm 
and  the  benefit  was  linked  to 
production  of  the  subject  merchandise. 
We  agree  that  GAAP  allows  for  by- 
product offsets  on  the  basis  of 
production  quantities.  We  have  verified 
that  the  by-product  is  a  result  of  the 
production  process  and  that  through  the 
sale  of  crawfish  shells,  an  economic 
benefit  has  accrued  to  NNL. 

It  is  the  Department's  practice  to  use 
comparable  merchandise  as  a  surrogate 
for  valuing  by-product.  In  the  original 
investigation,  Uie  Department  valued 
by-product  using  the  same  HTS  category 
used  in  this  new  shipper  review.  See 
Final  Determination.  To  date,  no  tariff 
classification  exists  that  includes  only 
shells  of  crawfish.  Additionally,  the 
Department  has  determined  that  the 
Indian  HTS  category  is  the  best  data  on 
the  record.  We  attempted  to  determine 
the  composition  of  Indian  imports 
under  the  HTS  category  used  to  value 
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the  by-product  during  the  period  in 
which  we  valued  factors  of  production. 
We  were  imable  to  obtain  such 
information.  We  also  attempted  to  find 
information  regarding  imports  into  other 
countries  deemed  comparable  to  China 
in  terms  of  economic  development.  We 
discovered  that  no  other  tariff 
classifications  for  comparable 
merchandise  are  as  detailed  as  the 
Indian  HTS  category  under  which  we 
valued  the  crawfish  shells.  See 
Memorandum  to  Edward  Yang  through 
Maureen  Flanneryfrom  Laurel  LaCivita 
and  Mike  Strollo:  Valuation  of  By- 
product as  an  Offset  in  the  New  Shipper 
Review  of  Freshwater  Cmwfish  Tail 
Meat  from  the  People's  Republic  of 
China,  dated  May  13, 1999. 

We  disagree  with  petitioner's  claim 
that,  since  crawfish  shells  have  no  value 
in  market-economy  countries,  the 
Department  should  assign  a  surrogate 
value  of  zero  to  NNL's  crawfish  scrap. 
Petitioner  cites  the  Department's 
treatment  of  com  cobs  in  Furfuryl 
Alcohol.  In  Furfuryl  Alcohol,  the 
Department  valued  com  cobs  in  its 
^surrogate  country.  In  this  country,  com 
cobs  were  considered  waste  and  had  no 
value.  Unlike  in  Furfuryl  Alcohol, 
however,  shells  of  crustaceans, 
echinoderms,  and  molluscs,  what  the 
Department  considers  to  be  comparable 
merchandise,  have  a  value.  Therefore, 
the  Department  has  continued  to  value 
crawfish  shells  using  the  Indian 
surrogate  value. 

Moreover,  it  is  not  uncommon  for 
prices  within  the  same  HTS  category  to 
vary.  See  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Romania; 
Tehnoimportexport,  S.A.  Analysis 
Memorandum  for  the  Preliminary 
Results  of  the  Ninth  Administrative 
Review,  (February  12, 1999),  in  which 
the  Department  used  a  steel  category  as 
a  surrogate  which  had  values  ranging 
firom  $0.51  per  kilogram  to  $2.72  per 
kilogram.  While  we  agree  that  the  per 
unit  value  of  imports  from  Sri  Lanka 
into  India  is  significanUy  laiger  than 
that  of  imports  fi'om  other  coimtries, 
because  it  comprises  such  a  large 
percentage  of  India's  imports  during  the 
POR,  and  because  there  is  no  evidence 
to  indicate  it  includes  items  other  than 
crustacean  shells,  we  have  not 
eliminated  it  from  the  Indian  import 
statistics  used.  Consequently,  the 
Department  continues  to  treat  the  by- 
product offset  to  normal  value  as  it  did 
in  the  preliminary  resiUts  of  review. 


Conunent  8:  Calculation  of  Selling, 
General  and  Administrative  (SG&A) 
Expenses 


NNL  argues  that  while  it  does  not 
object  to  the  general  methodology  used 
by  the  Department,  it  is  apparent  that 
SG&A  is  overstated,  as  the  SG&A  data 
used  by  the  Department  include  costs 
such  as  ocean  freight,  duties  and  sales 
commissions.  The  Department  has 
already  deducted  two  of  these  expenses, 
ocean  freight  and  duties,  from  U.S.  sales 
price.  NNL  contends  that  these  costs  are 
double-counted  by  being  included  in 
SG&A.  Additionally,  NNL  argues  that 
sales  commissions  are  not  relevant  in 
this  case.  NNL  contends  that  the  SG&A 
of  two  Indian  seafood  companies  used 
in  the  valuation  of  factory  overhead, 
SG&A  and  profit  (Alsa  Marine  and  DCL 
Maritech)  should  be  adjusted  to  avoid 
irrelevant  costs  and  double-coimting. 

Petitioner  argues  that  the  siurogate 
value  for  SG&A  is  intended  to  represent 
the  costs  of  SG&A  expenses  for  an 
'enterprise  producing  and  selling 
comparable  merchandise  in  a  market- 
economy  country.  Petitioner  contends 
that  it  is  irrelevant  whether  NNL  paid 
commissions.  Instead,  petitioner 
maintains  that  the  relevant  issue  is  the 
valuation  of  selling  expenses  in  the 
surrogate  country.  Petitioner  argues  that 
if  Alsa  Marine  and  DCL  Maritech  have 
structiu^d  their  operations  in  such  a 
way  that  they  rely  upon  commissioned 
sales  personnel  to  move  their  products, 
then  commissions  are  clearly  a  part  of 
their  selling  expenses  and  must  be 
included.  Petitioner  argues  the  amounts 
denominated  as  "Sales  Commission"  by 
Alsa  Marine  and  "ECGC  Commission" 
by  DCL  Maritech  should,  therefore, 
continue  to  be  included  as  part  of  the 
SG&A  ratio. 

Department's  Position 

We  agree,  in  part,  with  NNL.  For  these 
final  results,  we  have  subtracted  ocean 
fi«ight  expenses  in  the  calculation  of 
SG&A  for  Alsa  Marine  and  DCL 
Maritech,  two  of  the  four  Indian 
companies  used  to  derive  surrogate 
values  for  factory  overhead,  SG&A  and 
profit.  These  expenses  are  not  normally 
part  of  SG&A,  and  are  subtracted  bom 
the  U.S.  price.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Bicycles  from  the  People's  Republic  of 
China.  61  FR  19026  (April  30, 1996) 
[Bicycles]  and  the  Fined  Determination 
of  Sales  at  Less  Than  Fair  Value:  Brake 
Drums  and  Brake  Rotors  from  the 
People's  Republic  of  China,  62  FR  9160 
(February  28, 1997),  where  we  made 
adjustments  to  surrogate  values  for 
SG&A. 


On  the  other  hand,  we  disagree  with 
NNL  that  the  line  item  for  "Cess.  Duty 
and  Shipment"  should  be  subtracted  out 
of  our  siUTogate  value  for  SG&A.  The 
Department  was  imable  to  determine  the 
proper  definitions  of  "Cess.  Duty  and 
Shipment"  based  upon  the  financial 
statements  and  the  notes  to  the  financial 
statements  of  Alsa  Marine  and, 
therefore,  could  not  conclude  that  this 
line  item  contained  only  expenses  paid 
for  duties. 

Furthermore,  we  disagree  with  NNL's 
claim  that  since  commissions  are  not 
relevant  in  this  case,  they  should  be 
excluded  from  our  calculation.  The  total 
selling  expenses  of  the  surrogate 
producer  represent  the  total  expenses 
incurred  for  selling  the  product, 
regardless  of  whether  those  expenses  are 
incurred  by  the  producer  itself  or  by  an 
agent.  Furthermore,  there  is  no  evidence 
that  the  inclusion  of  commission 
expenses  in  SG&A  results  in  double 
coimting  selling  expenses.  Therefore, 
we  conclude  that  it  is  appropriate  to 
include  all  other  selling  expenses,  with 
the  exception  of  ocean  freight,  incurred 
by  the  Indian  seafood  companies,  in  the 
calculation  of  SG&A. 


Comment  9:  Calculation  of  Profit 

NNL  argues  that  in  calculating  a 
surrogate  value  for  profit,  the 
Department  should  use  the  actual  profit 
data  for  the  foiu  Indian  companies 
instead  of  using  zero  where  the 
company  incurred  a  loss. 

Department's  Position 

We  disagree  with  NNL.  Section 
773(e)(2)(A)  requires  that  profit  for  CV 
be  based  on  sales  in  the  ordinary  course 
of  trade.  Negative  profit,  or  loss, 
indicates  that  the  surrogate  company 
used  to  value  profit  made  sales  below 
the  cost  of  production,  which  are 
outside  the  ordinary  course  of  trade. 
Therefore,  the  Department  treated  the 
surrogate  company's  loss  as  zero  profit. 
See  Bicycles. 

Conunent 10:  Exchange  Rates 

Petitioner  argues  that  the  Department 
should  use  exchange  rates  based  on  the 
period  of  review  (POR)  average  rather 
than  the  date  of  sale  to  convert  surrogate 
values.  Petitioner  contends  that  the 
approach  used  in  the  preliminary 
results  is  inconsistent  with  the 
Department's  practice  in  other  NME 
cases.  Petitioner  claims  that  while  the 
Department  uses  exchange  rates  in  effect 
on  the  date  of  sale  to  translate  the  price 
of  a  U.S.  sale  that  is  stated  in  non-U.S. 
currency,  the  normal  value  is  intended 
to  represent  a  POR-average  value. 
Petitioner  maintains  that  it  is 
inconsistent  to  first  inflate  pre-POR 
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surrogate  values  to  the  POR  and  then 
translate  the  inflated  price  to  U.S. 
dollars  using  only  the  date-of-sale 
exchange  rate. 

Department's  Position 

We  agree  with  petitioner,  in  part.  In 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China;  Final 
Results  of  1 996-1 997  Antidumping  Duty 
Administrative  Review.  63  FR  63842 
(November  17, 1998),  the  Department 
discussed  this  issue  at  length  and 
determined  that  using  a  POR-average  is 
a  more  appropriate  method  for  cun«ncy 
conversion  than  the  date  of  sale  as 
stated  in  section  351.415  of  the 
Department's  regiilations. 

In  this  case,  however,  the  factors  of 
production  were  reported  for  a  period 
prior  to  the  POR  and  valued  for  a  period 
concurrent  with  the  period  in  which  the 
factors  were  reported.  Therefore,  in 
order  to  ensure  a  more  acciuate 
valuation  of  the  factors  of  production, 
we  valued  factors  for  the  same  period 
for  which  they  were  reported.  Where 
necessary,  we  inflated  factor  values  to 
the  factor  valuation  period.  We  then 
used  a  simple  average  exchange  rate  to 
convert  factor  values  to  U.S.  dollars. 

Comment  1 1 :  Ministerial  Errors  Alleged 
byNNL 

NNL  contends  that  the  Department 
did  not  convert  rupees  into  dollars 
when  calciilating  domestic  inland 
freight  and,  therefore,  should  correct 
this  in  its  calculations  for  the  final 
results  of  review. 

Department's  Position 

We  agree  with  NNL  and  have 
corrected  the  error  for  these  final  results 
of  review. 

Final  Results  of  Review 

As  a  result  of  our  review  and  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  the  review. 
Therefore,  we  determine  that  the 
following  weighted-average  margin 
exists  as  a  result  of  our  review: 


Manufacturer/ 
Exporter 

Time  period 

Margin 
(per- 
cent) 

Ningbo  Nanlian  Fro- 
zen Foods  Co., 
Ltd 

09/01/97- 
03/31/98 

0.00 

We  will  instruct  the  Customs  Service 
not  to  assess  antidiunping  duties  on 
entries  of  the  subject  merchandise  from 
NNL  made  during  the  POR. 


Furthermore,  the  following  cash 
deposit  rates  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  freshwater 
crawfish  tail  meat  from  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  for  NNL, 
which  was  foimd  to  merit  a  separate  rate 
for  the  final  results  of  this  review,  the 
cash  deposit  rate  will  be  0.00  percent; 
(2)  for  previously-reviewed  PRC  and 
non-PRC  exporters  with  separate  rates, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
'  the  most  recent  period;  (3)  for  all  other 
PRC  exporters,  the  cash  deposit  rate  will 
be  the  PRC-wide  rate,  201.63  percent; 
and  (4)  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  resvdts  of  the  next 
administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidimiping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  351.214. 

Dated:  May  17, 1999. 

Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  99-13075  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-827] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan; 
Antidumping  Duty  New  Shipper 
Review;  Time  Limits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  of  Preliminary  Results  of  Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  antidumping 
duty  new  shipper  review  of  static 
random  access  memory  semiconductors 
fitjm  Taiwan.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  for  the 
period  October  1, 1997,  through 
September  30, 1998. 

EFFECTIVE  DATE:  May  24, 1999. 
FOR  FURTHER  INFORMATX)N  CONTACT: 

Shawn  Thompson  or  Sergio  Gonzalez, 
Office  5,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-1776, or (202)  482-1779, 
respectively. 

SUPPLEMENTARY  INFORMATION:  On 
December  7, 1998,  the  Department  of 
Commerce  (the  Department)  initiated  a 
new  shipper  review  relating  to  the 
antidumping  duty  order  on  static 
random  access  memory  semiconductors 
from  Taiwan,  covering  the  period 
October  1, 1997,  through  September  30, 
1998  (63  FR  67456).  Therefore,  the 
current  deadline  for  the  preliminary 
results  of  this  new  shipper  review  is 
June  7, 1999.  Section  751(a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  requires  the  Department  to  issue 
preliminary  results  within  180  days 
after  the  date  on  which  the  new  shipper 
review  was  initiated.  However,  when 
the  Department  determines  that  a  case  is 
extraordinarily  complicated,  it  may 
extend  the  180-day  period  to  300  days, 
according  to  19  CFR  351.214(i)(2),  (62 
FR  27296,  27396  (1997)).  Pursuant  to 
section  751(a)(2)(B)(iv)  of  the  Act,  the 
Department  has  determined  that  this 
case  is  extraordinarily  complicated, 
given  that  extra  time  is  needed  to 
analyze  complex  sales  and  difference  in 
merchandise  issues.  For  further 
discussion  see  memorandum  to  Robert 
S.  LaRussa  dated  May  17, 1999. 
Thus,  in  accordance  with  the 
statutory  and  regulatory  authority  cited 


above,  the  Department  is  extending  the 
deadline  for  issuing  the  preliminary 
results  of  this  new  shipper  review  by 
120  days  to  no  later  than  October  4, 
1999.  We  plan  to  issue  the  final  results 
within  90  days  after  the  date  the 
preliminary  results  are  issued.  This 
extension  is  in  accordance  with  section 
751(a){2)(B)(iv)oftheAct. 

Dated:May  17. 1999. 

Bernard  Correau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-13073  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  3610-OS-^ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.051489B] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetii^. 

SUMMARY:  The  Mid-Atlantic  Fishery 

Management  Council's  Dolphin/Wahoo 

Committee  with  Advisors  will  hold  a 

public  meeting. 

DATES:  The  meeting  will  be  held  on 

Monday,  June  7, 1999,  from  1:00-4:00 

p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Hilton  Norfolk  Airport,  1500  N. 
Military  Highway  @  Northampton 
Boulevard,  Norfolk,  VA,  telephone: 
757-466-8000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Coimcil,  300  S.  New 
Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review  the 
Soudi  Atlantic  Coimcil's  Dolphin/ 
Wahoo  options  paper  and  develop 
recommendations  to  be  presented  to  the 
South  Atlantic  Dolphin/Wahoo 
Advisors  diiring  its  June  14-18, 1999 
Coimcil  meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
such  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  office(see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  May  17, 1999. 
Bruce  C.  Mmvhead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13081  Filed  5-21-99;  8:45  ami 
BOimO  CODE  3510-»-f 

» 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0503990] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings;  Connection 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings; 

correction. 

SUMMARY:  In  the  Federal  R^jster  notice 
dated  May  10, 1999,  in  the  SUMMARY 
section,  a  city  was  cited  incorrectly. 
FOR  FURTHER  INFORMATKN*  CONTACT: 
Council  staff,  telephone:  907-271-2809. 

CorrectiDn 

In  the  Federal  Register  of  May  10, 
1999,  in  FR  Doc.  99-1697,  on  page 
25026,  in  the  second  coliunn,  correct 
the  SUMMARY  caption  to  read: 
SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  meet  in 
Kodiak,  AK  the  week  of  June  7, 1999. 

Dated:  May  17, 1999. 
Bruce  C  Morebead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13080  Filed  5-21-99;  8:45  ami 
BtUMO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  TMlemarIc  Office 

Requirements  for  Patent  Applications 
Containing  Nucleotide  Sequence  an& 
or  Amino  Add  Sequence  Disclosures 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
bvu-den,  invites  the  general  public  and 


other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  23, 1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Office  of  the 
Chief  Information  Officer,  Department 
of  Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washii^on, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATKM  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Esther  M.  Kepplinger,  Director, 
Technology  Center  1750/1760, 
Comments-Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231,  by  telephone  at  (703)  308- 
1495,  or  by  facsimile  transmission  to 
(703) 305-3599. 

SUPPt-EMENTARY  INFORMATION: 

L  Alwlract 

This  information  collection  is 
required  by  37  CFR  1.821-1.825.  These 
rules  require  the  use  of  a  standard 
format  for  patent  applicants  to  describe 
the  nucleotide  and  amino  acid  sequence 
data  within  their  patent  applications, 
which  is  consistent  with  World 
Intellectual  Property  Organization 
(WIPO)  Standard  ST.25  (effective  July  1. 
1998).  See  Requirements  for  Patent 
Applications  Containing  Nucleotide 
Sequence  and/or  Amino  Acid 
Disclosures;  Final  Rule  Notice,  63  FR 
29620  (June  1, 1998).  Under  this 
standard  format,  sequence  listings  are 
presented  in  an  international,  language 
neutral  format  using  nimieric  identifiers 
rather  than  the  former  subject  headings. 

The  Patent  and  Trademark  Office 
(PTO)  uses  this  sequence  listing 
information  in  a  variety  of  ways.  It 
enables  the  PTO  to  efiiectively  examine 
the  nucleotide  and  amino  acid 
sequences  and  to  process  the  data  more 
efficientiy.  The  PTO  also  uses  the  data 
after  examination  to  support  publication 
of  issued  patents.  TTie  PTO  also  uses  the 
sequences  diuing  participation  with  the 
European  and  Japanese  Patent  Offices  in 
a  Trilateral  Sequence  Exchange  Project, 
thereby  facilitating  the  international 
exchange  of  published  sequence  data. 
After  patent  publication,  tiie  public  and 
the  bar  associations  can  search  the 
nucleotide/amino  acid  sequence 
listings.  Applicants  also  use  the 
sequence  data  when  preparing  both 
national  and  international  patent 
applications. 
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At  this  time,  nucleotide  and  amino 
acid  sequence  data  is  submitted  to  the 
PTO  in  both  paper  and  computer 
readable  form.  However,  the  PTO  has 
determined  that  the  computer  readable 
form  is  more  useful  to  both  the  public 
and  the  PTO  for  searching  patent 
applications  to  determine  patentability 
and  for  printing  granted  patents.  The 
rules  governing  the  nucleotide  and 
amino  acid  sequence  listings  were 
established  to  overcome  the  lack  of 
uniformity  of  properly  searching  and 
examining  sequences  submitted  only  in 
paper  form.  The  collection  of  this 
information  in  computer  readable  form 
greatly  facilitates  the  work  of  the  PTO. 
In  order  to  ensure  that  the  paper  and 
computer  readable  formats  are  the  same, 
37  CFR  1.821  (Nucleotide  and/or  amino 
acid  sequence  disclosures  in  patent 
applications]  states  that  in  addition  to 
the  paper  copy  and  the  computer 
readable  form,  a  statement  verifying  that 
the  content  of  the  paper  and  computer 


readable  copies  are  the  same  must  be 
submitted  with  the  computer  readable 
copy.  On  October  5, 1998,  the  PTO 
published  an  Advance  Notice  of 
Proposed  Rulemaking  for  Changes  to 
Implement  the  Patent  Business  Goals. 
See  Changes  to  Implement  the  Patent 
Business  Goals;  Advance  Notice  of 
Proposed  Rulemaking,  63  FR  53497 
(October  5,  1998).  One  of  the  proposals 
being  considered  by  the  PTO  will 
permit  applicants  to  file  sequence 
listings  only  on  an  electronic  mediimi 
(i.e.,  without  a  paper  copy).  See 
Changes  to  Implement  the  Patent 
Business  Goals,  63  FR  at  53510-12. 

n.  Method  of  Collection 

By  mail,  focsimile,  and  hand  carry 
when  the  individual  desires  to 
participate  in  the  information 
collection. 

m.  Data 

OMB  Number:  0651-0024. 


Form  Number(s):  There  are  no  forms 
associated  with  this  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
5,600  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  80 
minutes  to  create  a  nucleotide/amino 
acid  sequence  listing. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  7470  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $0  (no  capital  start-up  or 
maintenance  expenditures  are  required). 
Using  an  hourly  rate  of  $25.00  per  hour 
for  a  para-professional/clerical  worker, 
the  PTO  estimates  $186,750  per  year  for 
salary  costs  associated  with 
respondents. 


Function 


Estimated  time 
for  response 


Estimated  an- 
nual burden 
hours 


Estimated  an- 
nual re- 
sponses 


Sequence  Listing  in  Application 
Total 


1.33 


7448 


5600 


7448 


5600 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  May  18, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  99-13008  Filed  5-21-99;  8:45  am) 

BILLING  COOE  3510-ie-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
ACTION:  Notice. 

In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
annoimces  the  proposed  new  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu'den  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  informatior^echnology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  23, 1999. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  (OASD), 
Health  Operations  Policy  (HOP),  ATTN: 
LTC  Jane  L.  Meyer,  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
OASD-HOP,  at  703-681-1711. 

Title;  Associated  Form;  and  OMB 
Number:  DoD/Reserve  Forces  Annual 
Dental  Examination. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  dental  health 
status  of  members  of  the  Armed  Forces. 
This  form  is  the  means  for  civilian 
dentists  to  record  the  results  of  their 
findings  and  provide  the  information  to 
the  member's  military  organization.  The 
military  organizations  are  required  by 
C)epartment  of  Defense  policy  to  track 
the  dental  status  of  its  members. 

Affected  Public:  Business  or  other 
profit;  Not-for-profit  institutions. 

Annual  Burden  Hours:  41,250. 

Number  of  Respondents:  825 ,000. 

Responses  Per  Respondent:  1. 
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Avemge  Burden  Per  Response:  3 
minutes. 

Frequency:  Annually. 
SUPPLEMENTARY  INFORMATION: 

Snnunary  of  Information  CoUeetion 

Respondents  are  medical 
professionals  who  provide  dental 
services  to  the  general  public.  Members 
of  the  Armed  Forces  of  the  United  States 
are  the  recipients  of  the  dental 
examination.  The  Armed  Forces  Reserve 
component  members  must  maintain 
their  dental  health  at  a  predetermined 
level  so  problems  do  not  occur  when 
they  are  deployed  to  a  military 
operation.  Reserve  component  members 
usually  receive  their  dental  care  from 
civilian  dentists;  therefore  it  would  be 
civilian  dentists  who  would  complete 
the  form.  Following  a  routine  dental 
examination,  the  dentist  would  review 
the  categories  listed  on  the  form  and 
circle  the  niunber  corresponding  to  the 
condition  that  best  describes  the  dental 
health  of  the  patient.  If  dental  problems 
can  be  identified,  they  are  indicated  on 
the  form.  Once  the  form  is  complete  and 
the  dentist  signs  it,  the  member  takes 
the  form  back  to  the  organization  to 
which  they  belong.  The  information  on 
the  form  is  logged  into  a  database.  The 
form  is  kept  in  the  health  record  until 
no  longer  needed  and  then  it  is 
destroyed. 

Dated:  May  14, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-12803  Filed  5-20-99;  8:45  am] 

BIUJNG  CODE  SOOT-IO-M 


DEPARTMENT  OF  EDUCATION 
Propoaad  Information  Collection 


AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  23, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address  Pat . 


ShetTilI@ed.gov,  or  should  be  foxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Patrick  J.  Shenill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS}  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specffied  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  May  18, 1999. 
WUliam  E.  Burcowi 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehalnlitative  Servicas 

Type  of  Review:  Extension. 

Title:  Report  of  Randolph-Sheppard 
Vending  Facility  Program. 

Frequency:  Annually. 
■    Affected  Public:  Individuals  or 
households.  Federal  Government,  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  51. 
Burden  Hours:  ,720. 

Abstmct:  The  information  is  needed 
to  evaluate  the  effectiveness  of  the 
program  and  to  promote  growth.  The 
information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 
level.  Respondents  are  the  designated 
State  vocational  rehabilitation  agencies. 

[FR  Doc.  99-12994  Filed  5-21-99;  8:45  am] 

BUMQ  CODE  40(I0-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Office  of  Special  Education  and 
Rehabilitative  ServiceB 

Intent  To  RefMy  the  Connecticut 
Department  of  Education;  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Connecticut  Department  of  Education, 
an  amount  equal  to  75  percent  of  the 
$146,760.00  of  previously  disallowed 
funds  recovered  by  the  U.S.  Department 
of  Education  under  the  terms  of  a  May 
29, 1996,  settiement  agreement.  This 
notice  describes  the  State's  plan  for  the 
use  of  repaid  funds  and  the  terms  and 
conditions  imder  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 
DATES:  All  comments  must  be  received 
on  or  before  June  23, 1999. 
ADDRESSES:  All  comments  concerning 
the  portion  of  the  grantback  that 
provides  funds  under  the  former 
Chapter  1  Handicapped  Program  should 
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be  addressed  to  Ruth  Ryder,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.,  Room 
3609,  Mary  E.  Switzer  Building, 
Washington,  D.C.  20202-6135. 
Comments  may  also  be  sent  through  the 

Internet  to:  ruth ryder@ed.gov. 

Commenters  must  include  the  term 
"grantback  comment"  in  the  subject  line 
of  any  electronic  message. 

All  comments  concerning  the  portion 
of  the  grantback  that  provides  funds 
under  the  Migrant  Education  Program 
(MEP)  should  be  addressed  to  Francisco 
Gkrcia,  Director,  Office  of  Migrant 
Education,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Washington,  DC  20202-6135. 
Comments  may  also  be  sent  through  the 

Internet  to:  franscisco garcia®  ed.gov. 

Commenters  must  include  the  term 
"grantback  comment"  in  the  subject  line 
of  any  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  former  Chapter  1  Handicapped 
Program,  Martin  Benton,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  (Mary  E.  Switzer  Building, 
Room  3615),  Washington,  DC  20202- 
6135.  Telephone:  (202)  205-9028.  For 
the  MEP.  Delores  Warner,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (FOB-6,  Room  3W330), 
Washington,  DC  20202-6135. 
Telephone:  (202)  260-1941.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TTD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8349. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  disk)  on  request 
to  the  contact  persons  Usted  in  the 
preceding  paragraph. 
StJPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$146,760  from  the  Connecticut 
Department  of  Education  (Connecticut) 
in  satisfaction  of  claims  arising  under 
program  determination  letters  (PDLs) 
issued  on  March  31, 1992  (Connecticut 
I)  (Audit  Control  Number  01-03261G) 
and  March  24, 1994  (Connecticut  II) 
(Audit  Control  Number  01-23237). 
These  funds  were  recovered  under  the 
terms  of  a  settlement  agreement,  entered 
into  between  Connecticut  and  the 
Department  on  May  29,  1996,  which 
resolved  both  these  audit 
determinations. 

Under  the  first  PDL,  Connecticut  I,  the 
Department's  PDL  demanded  a  refund 
in  the  amount  of  $575,329  for  violations 


of  applicable  requirements  in  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87  in  fiscal  years  1988  and 

1989  relating  to  recordkeeping  for 
employees  with  multi-program 
responsibilities.  Funds  were  disallowed 
for  the  following  programs:  Bilingual 
Education  State  Grant  ($94,134); 
Education  ConsoUdation  and 
Improvement  Act  (ECLA)  Migrant 
Education  State  Formula  Grant 
($108,385);  Chapter  1  of  the  ECLA 
Education  for  Disadvantaged,  State 
Administration  ($36,120);  Chapter  2  of 
the  ECLA  ($263,605);  Part  B  of  the 
Education  of  the  Handicapped  Act 
($29,272);  and  Preschool  Grants  for 
Children  with  Disabilities  ($43,910). 
Based  on  documentation  that 
Connecticut  submitted  after  it  filed  its 
application  for  review  of  this  PDL  with 
the  Office  of  Administrative  Law  Judges 
(OALJ),  the  Department  withdrew  its 
claim  relating  to  Chapter  2  of  the  ECLA 
($263,605)  and  the  Bilingual  Education 
State  Grant  program  ($94,134).  With  the 
withdrawal  of  these  two  claims,  the 
amount  at  issue  in  Connecticut  I  was 
reduced  from  $575,329  to  $217,590. 
Under  the  terms  of  the  May  29, 1996, 
settlement  agreement,  the  Department 
recovered  from  Connecticut  $82,500  of 
these  funds.  Connecticut  has  requested 
a  grantback  of  75  percent  of  this 
amoimt,  or  $61,875.  The  grantback 
application  specifies  that  these  funds 
will  be  used  under  the  Migrant 
Education  Program  (Title  I,  Part  C  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)),  as  amended  by  the 
Improving  America's  Schools  Act, 
which  has  superseded  the  former  ECLA. 

Under  the  second  PDL,  Connecticut  n, 
the  Department's  PDL  demanded  a 
refund  of  $558,162  for  similar 
recordkeeping  violations  in  fiscal  years 

1990  ^nd  1991  relating  to  the  following 
Federal  programs:  Bilingual  Education 
State  Grant  program  ($100,566);  Carl  D. 
Perkins  Vocational  Education  Act 
($3,133);  Chapter  1  Handicapped 
($201,438);  Chapter  2  of  the  Elementary 
and  Secondary  Education  Act  (ESEA) 
($234;640);  and  Handicapped  Special 
Studies  ($18,385).  Based  on 
docimientation  that  Connecticut 
submitted  after  it  filed  its  application 
for  review  of  this  PDL  with  the  OALJ, 
the  Department  withdrew  its  claims 
relating  to  Chapter  2  of  the  ESEA 
($234,640)  and  the  Bilingual  Education 
State  Grant  program  ($100,566).  With 
the  withdrawal  of  these  two  claims,  the 
amount  at  issue  in  Connecticut  II  was 
reduced  from  $558,162  to  $222,956. 
Under  the  terms  of  the  May  29, 1996, 
settlement  agreement,  the  Department 
recovered  from  Connecticut  $64,260. 


Connecticut  has  requested  a  grantback 
of  75  percent  of  this  amoimt,  or  $48,195. 
The  SEA's  grantback  application 
specifies  that  these  funds  will  be  used 
under  Part  B  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA), 
which  now  encompasses  the  Chapter  1 
Handicapped  program — one  of  the 
programs  covered  by  the  recovery  of 
funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a),  provides  that  whenever  the 
Secretary  has  recovered  program  funds 
following  a  final  audit  determination, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
recipient  affected  by  that  determination 
an  amoimt  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  a  grantback  agreement 
arrangement  if  the  Secretary  determines 
that  the— 

(1)  Practices  or  procedures  of  the 
recipient  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  recipient  is,  in  all  other  respects,  in 
compliance  with  the  applicable 
program; 

(2)  The  recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  imder  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and  to  the 
extent  possible,  benefit  the  population 
that  was  affected  by  the  failvu-e  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  imder 
the  grantback  arrangement  in 
accordance  with  the  recipient's  plan 
would  serve  to  achieve  the  purposes  of 
the  program  imder  which  the  funds 
were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Agreement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback  of 
$110,070  which  is  75  percent  of  the 
principal  amount  recovered  by  the 
Department  and  has  submitted  a  plan 
for  use  of  the  grantback  funds  to  meet 
the  special  education  needs  of  both 
children  served  under  the  MEP  and  Part 
B  of  the  IDEA.  Specifically,  the  SEA  has 
applied  for  a  grantback  of  $61,875  of 
recovered  MEP  funds  and  $48,195  of 
recovered  Chapter  1 — Handicapped 
Program  funds. 

According  to  the  plan,  Connecticut 
will  utilize  the  funds  to  provide 
additional  services  to  the  Title  I  migrant 
education  summer  programs  located  in 
urban  school  districts — Bridgeport, 
Hartford,  Meriden,  New  Britain,  New 
Haven,  New  London,  Waterbury  and 
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Windham — that  have  been  identified  as 
priority  districts  because  of  academic 
need.  These  funds  will  benefit  a 
population  (eligible  migrant  children) 
that  is  similar  to  the  population  affected 
by  the  misexpenditures  that  resulted  in 
the  recovery  of  funds. 

According  to  the  plan,  Connecticut 
will  utilize  the  recovered  Chapter  1 
Handicapped  Program  funds  to  enhance 
transition  services  for  secondary  age 
youth  with  disabilities.  This  program 
will  benefit  a  similar  population 
(secondary  age  youth  with  disabilities) 
to  the  population  that  was  affected  by 
the  misexpenditures  that  resulted  in  the 
recovery  of  funds.  Specifically,  30 
students  with  disabilities  will  be 
selected  to  participate  in  a  program  that 
is  designed  to  provide  work  experience 
opportimities  for  young  adults  with 
disabilities  to  assist  them  in  defining 
appropriate  career  directions.  These 
.  funds  will  be  expended  consistent  with 
the  requirements  of  Part  B  of  the  IDEA, 
this  supplemental  program  will  serve 
the  population  of  students  that  was 
eligible  for  services  under  the  Chapter  1 
Handicapped  Program. 

D.  The  Assistant  Secretaries' 
Determinations 

The  Assistant  Secretaries  have 
carefully  reviewed  the  application  and 
plan  that  Connecticut  submitted.  Based 
upon  that  review,  the  Assistant 
Secretaries  have  determined  that  the 
conditions  set  forth  in  GEPA  have  been 
met.  These  determinations  are  based 
upon  the  best  information  available  to  . 
the  Assistant  Secretaries  at  the  present 
time.  If  this  information  is  not  acciu^te 
or  complete,  the  Assistant  Secretaries 
may  take  other  appropriate 
administrative  action.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Assistant  Secretaries  make 
no  determination  concerning  any 
pending  audit  recommendations  or  final 
audit  determinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
imder  which  pajrment  would  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  Connecticut  imder  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$110,070;  $61,875  for  funds  recovered 
imder  the  MEP  and  $48,195  for  funds 


recovered  under  the  Chapter  1 
Handicapped  Program. 

F.  Terms  and  Conditions  Under  Which 
Payment  Under  a  Grantfwck 
Arrangement  Would  Be  Made 

Connecticut  agrees  to  comply  with  the 
follovtring  terms  and  conditions  under 
which  payment  imder  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  Connecticut 
submitted  and  any  amendments  to  that 
plan  that  are  approved  in  advance  by 
the  Secretary; 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1999,  in 
accordance  with  Section  459(c)  of  GEPA 
and  Connecticut's  plan. 

(3)  Connecticut  will,  no  later  than 
December  31, 1999,  submit  a  report 
that— 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and  (b)  Describes  the 
results  and  effectiveness  of  the  project 
for  which  the  funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  dociunenting  the 
expenditure  of  funds  awarded  under  the 
grantback  arrangement. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  other  Department  of  Education 
docimaents  published  in  the  Federal 
Register,  in  text  or  Portable  Document 
Format  (PDF)  on  the  Worid  Wide  Web 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  first  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office,  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.011,  Migrant  Education  Program 
(ESEA,  Title  I,  Part  C);  and  Catalog  of  Federal 


Domestic  Assistance  No.  84.027,  Special 
Education-Grants  to  States  (IDEA.  Part  B)) 

Dated:May  17, 1999. 
Judith  JohnMm, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education . 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  99-13086  Filed  5-21-99;  8:45  am] 

BiUJNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Environmantal  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

AGENCY:  E)epartment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford  Site.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  June  3,  1999:  9:00 
a.m.-4:30  p.m.;  Friday,  Jime  4, 1999: 
8:30  a.m.-4:00  p.m. 
ADDRESSES:  Ridpath  Hotel,  W.  515 
Sprague,  Spokane,  WA  99201,  ph:  509- 
838-6122. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McCliure,  Fhiblic  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland,  WA,  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Jime  3, 1999 

•  Opening 

•  Office  of  River  Protection  (ORP)— 
Proposed  Organizational  Structure 
and  Operating  Initiatives 

•  Discussion  on  Spent  Fuel 

•  Discussion  on  Hanford  Remedial 
Action  Environmental  Impact 
Statement 

Jime  4, 1999 

•.  Opening 

•  Board  Business 

•  Multimedia  Inspection 

•  Plutoniiun  Disposition 

•  Response  to  other  HAB  Advice 

•  Adjourn 

Participation:  The  meeting  is  open  to 
the  public.  Written  statements  may  be 
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filed  with  the  Committee  either  before 
or  after  the  meeting.  Individuals  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Gail 
McClure's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  fecilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved.  Each  individual  vdshing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  near  the  beginning  of 
the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gail  McClure,  Department  of 
Energy  Richland  Operations  Office,  P.O. 
Box  550,  Richland,  WA  99352,  or  by 
calling  her  at  (509)  373-5647. 

Issued  at  Washington,  DC  on  May  19, 1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Conanittee  Management 
Officer. 

IFR  Doc.  99-13078  Filed  5-21-99;  8:45  am] 

BILLING  CODE  6460-«1-P 


DEPARTMENT  OF  ENERGY 

Environmontai  Management  Site- 
Specific  Advlaory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  June  2, 1999:  6:00 
p.m.-9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 


Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-6513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

•  Call  to  Order 

•  Election  of  Vice  Chair 

•  SSAB  Transportation  Workshop  at 

DOE/Femald  Reports  from 
Participants 

•  Agenda  Preparation  for  July  7  CAB 

Meeting  in  Beatty,  NV 

•  Workplan  Updates 

•  Presentations 

•  Public  Comment/Questions 

•  Break 

•  Review  Action  Items 

•  Approve  Meeting  Minutes 

•  Committee  Reports 

•  Public  Comment 

•  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fasUon  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  May  19, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  99-13079  Filed  5-21-99;  8:45  am] 

BIUJNQ  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commleaion 

[Docket  No.  CP99-521-000] 

Avoca  Natural  Gas  Storage;  Notice  of 
Application 

May  18. 1999. 

Take  notice  that  on  May  10, 1999, 
Avoca  Natural  Gas  Storage  (Avoca),  One 
Bowdoin  Square,  Boston,  Massachusetts 
02114,  filed  in  Docket  No.  CP99-521- 
000,  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  an  application  for 
permission  and  approval  to  abandon  all 
of  its  certificated  facilities  by  sale  to 
Northeastern  Gas  Caverns,  LLC.  Avoca 
also  seeks  to  abandon  its  section  7(c) 
certificate  and  its  blanket  certificate 
imder  section  284.224  of  the 
Commission's  Regulations.  The  facilities 
were  to  be  constructed  in  Steuben 
Coimty,  New  York.  Avoca's  request  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http :// www.  ferc.fed  .us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jime  8, 
1999,  file  with  the  Federal  Energy 
Regidatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  of  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
detennining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conmiission's  Rules. 

Take  further  notice  diat,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
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believes  that  a  formal  hearing  is 
reqiiired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Avoca  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12977  Filed  5-21-99;  8:45  ami 
BILUNG  CODE  6717-01-« 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP9»-304-000] 

Gas  Research  Institute;  Revised 
Refund  Report 

May  18, 1999. 

Take  notice  that  on  May  12, 1999,  the 
Gas  Research  histitute  (GRI)  filed  a 
revised  report  listing  its  1998  refunds  to 
its  pipeline  members. 

GRI  states  that  revised  refunds, 
totaling  $33,680,439  to  twenty-seven 
pipelines,  were  made  in  accordance 
with  the  Commission's  September  27, 
1996  Opinion  No.  407  (76  FERC  61,337). 

GRI  states  that  it  has  served  copies  of 
the  filing  to  each  person  included  on  the 
Secretary's  service  list  in  Docket  No. 
RP98-235-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the ' 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watsons,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12986  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT99-32-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  and  niing 
of  Non-Conforming  Service  Agreement 

May  18,  1999. 

Take  notice  that  on  on  May  10, 1999, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  a  non-conforming 
service  agreement  and  the  following 
tariff  sheets  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  May  1, 1999. 

Second  Revised  Sheet' No.  2 
Sheet  Nos.  892  through  899 
Original  Sheet  No.  900 

The  purpose  of  this  filing  is  to  submit 
a  Rate  Schedule  KRF-1  service 
agreement  between  Barrett  Resources 
Corporation  and  Kern  River  which  does 
not  conform  to  Kem  River's  Rate 
Schedule  KRF-1  form  of  service 
agreement,  and  to  reference  this 
agreement  in  Kem  River's  tariff. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  Kem  River's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr.,  ^ 

Acting  Secretary. 
(FR  Doc.  99-12979  Filed  5-21-99;  8:45  am) 

BIUJNG  CODE  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-274-000] 

Kem  River  Gas  Transmission 
Company;  Notice  Convening  Session 

May  18, 19^9 

Take  notice  that  on  March  31, 1999, 
Kem  River  Gas  Transmission  Company 
(Kem  River)  filed  tariff  sheets  to 
implement  the  terms  of  a  Stipulation 
and  Agreement  dated  March  31, 1999, 
agreed  to  by  Kem  River  and  its 
customers.  On  April  30, 1999,  the 
Commission  accepted  and  suspended 
the  proposed  tariff  sheets  to  become 
effective  May  1, 1999,  subject  to  refund. 
Commission  also  directed  the  Dispute 
Resolution  Service  to  convene  a  meeting 
of  the  parties  by  May  30, 1999,  to 
arrange  a  process  that  will  foster 
negotiation  and  agreement  between 
Kem  River  Gas  Transmission  Company 
and  Sempra  Energy  Trading. 

The  Commission's  Dispute  Resolution 
Service  will  conduct  such  a  meeting  on 
May  26, 1999,  commencing  at  9  a.m..  In 
Room  3M-3,  at  the  Commission's  offices 
in  Washington  DC.  The  meeting  will 
cover  what  processes  can  be  taken  to 
reach  a  consensual  agreement,  including 
whether  to  use  an  alternative  dispute 
resolution  process  and/or  an 
appropriate  third  party  neutral. 

All  parties  are  invited  to  attend.  If  a 
party  has  any  questions,  please  call 
Richard  Miles,  Director,  Office  of 
Dispute  Resolution  Service,  at  202-208- 
0702  (E-mail:  richard.miles@ferc.fed.us). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  99-12990  Filed  5-21-99;  8:45  am] 

BIUJNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-268-001] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  18, 1999.    •' 

Take  notice  that  on  May  12, 1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  filed  the  following  tariff 
sheet  to  be  included  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1: 

Substitute  Third  Revised  Sheet  No.  87 

The  purpose  of  this  filing  is  to  comply 
with  Commission  Order  in  Docket  No. 
RP99-268-000,  issued  April  27, 1999 
wherein  the  Commission  Instructed  Mid 
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Louisiana  Gas  Company  to  revise  its 
tariff  to  include  GISB  Standard  4.3.5, 
Version  1.2  in  the  text  of  its  tariff. 

Mid  Louisiana  requests  that  the 
Commission  grant  a  waiver  of  section 
154.207  of  the  Commission's 
Regulations  thereby  allowing  the 
indicated  tariff  sheet  to  be  accepted  to 
be  effective  May  1. 1999. 

Piu^uant  to  section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  additional  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheet  to  become  effective 
May  1, 1999  as  submitted. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-12989  Filed  5-21-99;  8:45  am) 
nUJNQ  CODE  en7-«i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Doctot  No.  RP97-278-4M2) 

mdcoaat  Intaratale  Tranamlaaion; 
Notice  of  Request  for  Waiver  and 
Extension  of  Tlnw 

May  18. 1999. 

"Take  notice  that  on  May  10, 1999. 
Midcoast  Interstate  Transmission  (MIT) 
tendered  for  filing  a  motion  for  waiver 
of  EDI  requirements  and  an  extension  of 
time  to  comply  with  electionic 
commimication  and  Internet  transaction 
requirements  of  Commission  Order  Nos. 
587,  587-B,  587-C,  587-G,  and  587-1. 

In  support  of  its  request,  MIT  asserts 
that  the  company  is  still  in  the  process 
of  replacing  its  existing  computer 
system  and.  although  progress  has  been 
made  on  its  Website,  MIT  has  not  yet 
been  able  to  achieve  full  compliance 
with  the  Commission's  existing 
requirements.  MIT  states  that  additional 


time  is  needed  to  complete  the  process. 
Further.  MIT  requests  a  continuation  of 
its  cxuxent  one  year  waiver  from  EDI 
requirements  asserting  that  MIT's  size 
and  customer  base  lend  themselves 
more  adequately  to  Internet  Website 
development  and  do  not  justify  the 
investment  currently  required  for  EDI. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-12985  Filed  5-21-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MT99-13-000] 

National  Fuel  Gee  Supply  Corporation; 
Notice  of  Proposed  Charigea  in  FERC 
Gaa  Tariff 

May  18. 1999. 

Take  notice  that  on  May  13, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volimie  No.  1.  the  following  tariff  sheet 
to  become  effective  July  1, 1999,  Third 
Revised  Sheet  No.  435.  The  proposed 
changes  would  reflect  minor 
administrative  changes  respecting  a 
shared  employee  of  the  imbundled  sales 
operating  unit. 

National's  proposed  tariff  sheet  is 
filed  to  comply  with  the  requirement  in 
18  CFR  Section  250.16  that  pipelines 
which  conduct  transportation 
transactions  with  affiliated  marketing  or 
brokering  entities  must  update  and 
refile.  to  reflect  changes,  the  tariff 
provisions  required  by  that  regulation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  protestants  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12980  Filed  5-21-99;  8:45  am] 
BNJJNQ  CODE  6717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  6879-019] 

Souttieaatem  Hydro-Power,  Inc;  Site 
Visit 

May  18, 1999. 

Take  notice  that  Commission  staff 
will  hold  a  site  visit  with  Southeastern 
Hydro-Power,  Inc.,  licensee  for  the 
unconstructed  W.  Kerr  Scott 
Hydroelectric  Project,  FERC  No.  6879- 
019.  The  proposed  hydroelectric  project 
would  be  constructed  at  the  existing 
Corps  of  Engineer's  Dam  located  on  the 
Yadkin  River  near  the  city  of 
Wilkesboro,  North  Carolina.  The  site 
visit  will  be  held  on  Tuesday,  May  25, 
1999,  fit)m  10:00  a.m.  to  ^proximately 
1:00  p.m. 

The  purpose  of  the  visit  is  to  enable 
Commission  staff  responsible  for 
preparing  the  environmental  assessment 
(EA)  of  the  proposed  license 
amendment  for  the  W.  Kerr  Scott 
Hydroelectric  Project  to  view  the 
existing  Corps  facilities  and  nearby 
areas.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  site  visit. 

Participants  will  meet  at  10:00  a.m.  in 
the  parking  lot  adjacent  to  the  existing 
fishing  pier  at  the  W.  Kerr  Scott  Dam, 
located  on  Old  Route  268.  Participants 
should  provide  their  own  transportation 
to  and  from  the  site. 

ff  you  have  any  questions  concerning 
this  matter,  please  contact  Jim  Haimes, 
EA  Coordinator  for  the  Commission,  at 
(202)  219-2780  or  Charles  Mierek  of 
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Southeastern  Hydro-Power,  Inc.  at  (864) 

579-4405. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12983  Filed  5-21-99;  8:45  am) 

BILLING  CODE  Sn7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclcat  No.  PR9»-9-001] 

The  Union  Light,  Heat  and  Power 
Company;  Amendment  to  Petition  for 
Rate  Approval 

May  18, 1999. 

Take  notice  that  on  May  7, 1999.  The 
Union  Light,  Heat  and  Power  Company 
(Union  Light)  filed  an  amendment  to  its 
February  12, 1999  Petition  for  Rat© 
Approval  in  the  above-captioned 
proceeding.  This  amended  filing 
corrects  inadvertent  errors  to  the  cost  of 
service  imderlying  its  proposed  rate  for 
service  pursuant  to  its  Order  No.  63 
blanket  certification  issued  on 
December  1, 1998,  in  Docket  No.  CP98- 
70-000.  The  correction  yields  a 
reduction  of  $0.0443  per  Dekatherm  of 
demand  from  the  rate  that  went  into 
effect  on  March  1, 1999.  Union  Light 
proposes  an  effective  date  of  May  7, 
1999,  for  the  revised  rate.  Union  Light 
proposes  to  refund  the  over  collections 
for  the  period  March  1, 1999  through 
may  6, 1999,  through  an  adjustment  to 
the  next  monthly  invoice  submitted  to 
the  affected  customers. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  May  20, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  the  intervene. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-12987  Filed  5-21-99;  8:45  am) 
BILLING  CODE  a717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-29-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  niing 

May  18,  1999. 

Take  notice  that  on  May  10, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  5850&- 
5601,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  May  7, 
1999: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  376 
Twenty-first  Revised  Sheet  No.  777 
Fifteenth  Revised  Sheet  No.  778 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.f8rc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12978  Filed  5-21-99;  8:45  am) 
BILLMQ  COOE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiwt  No.  7454-005] 

El  Dorado  Irrigation  District; 
Availability  of  Draft  Environmental 
Assessment 

May  18, 1999. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  an  application  to 
surrender  the  exemption  for  the  Weber 


Dam  Project.  The  DEA  finds  that 
approval  of  the  proposed  amendment 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Weber 
Dam  Project  is  located  on  the  North 
Fork  Weber  Creek,  in  El  Dorado  Coxmty, 
California. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  DEA  may 
be  viewed  on  the  web  at  http://online/ 
www.ferC.fBd.tis/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
or  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  7454-005 
to  aU  comments. 
.  Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12984  Filed  5-21-99;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Proposed  Change  in  Project  Boundary 
and  Solictting  Comments,  Motions  To 
Intervene,  and  Protests 

May  18,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
Mdth  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Change  in 
Project  Boundary. 

b.  Project  No:  2454-042. 

c.  Date  Filed:  April  26.  1999; 
supplemented  May  5,  1999. 

d.  Applicant:  Minnesota  Power,  Inc. 

e.  Name  of  Project:  Sylvan 
Hydroelectric  Project. 

f.  Location:  On  the  Crow  Wing  River 
in  Cass,  Crow  Wing,  and  Morrison 
Counties,  Minnesota.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  Pwrsuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Bob  Bohm, 
Miimesota  Power,  Inc.,  1201  11th  Street 
N.E.,  P.O.  Box  60.  Little  Falls.  MN 
56345,  (320)  632-2318,  extraision  5042. 
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i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Naugle  at  (202)  219-2805,  or  by  e-mail 
at  steven.naugle@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]\me  28, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Please  include  the  project  number 
(2454-042)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Minnesota 
Power  Inc.  proposes  to  change  the 
project  boimdary  to  exclude  two  parcels 
of  land  from  the  project.  The  two 
parcels,  consisting  of  a  total  of  20.42 
acres,  would  be  conveyed  to  the  Cragun 
Corporation  for  use  in  developing  an 
addition  to  an  existing  golf  course. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington.  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc. fed. us./ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Piling  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 


above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-12981  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  8717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Transfer  of  License  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  18, 1999. 

Take  notice  that  the  following 
application  has  been  filed  v^th  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  2334-018. 

c.  Date  Filed:  April  28, 1999. 

d.  Applicants:  Western  Massachusetts 
Electric  Company  (WMECO)  and 
Consolidated  Edison  Energy,  Inc.  (CEEI). 

e.  Name  of  Project:  Garcmers  Falls. 

f.  Location:  On  the  Deerfield  River  in 
Franklin  County,  Massachusetts.  The 
project  does  not  occupy  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  801. 

h.  Applicant  Contacts:  For  WMECO: 
Lisa  M.  Anderson,  Western 
Massachusetts  Electric  Company,  c/o 
Public  Service  Company  of  New 
Hampshire,  P.O.  Box  330,  1000  Elm 
Street,  Manchester,  NH  03105,  (603) 
634-2273.  For  CEEI:  Brian  E.  Cray,  Law 
Department,  Consolidated  Edison 
Company  of  New  York,  Inc.,  4  Irving 
Place,  Room  1810-S,  New  York,  NY 
10003,  (212)  460-3245  and  Joseph  C. 
Bell,  Hogan  &  Hartson  LLP,  555  13th 
Stiwt,  NW,  Washington,  DC  20004, 
(202) 637-5780. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Himter  at  (202)  219-2839,  or  e-mail 
address:  james.himter@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  14, 1999. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(P-2334-018)  on  any  comments  or 
motions  filed. 

K.  Description  of  Proposal:  WMECO 
proposes  to  transfer  the  license  for  the 
Gardners  Falls  Project  to  a  wholly- 
ovraed  subsidiary  of  CEEI,  which  will 
be  formed  in  the  near  future. 

1.  IxKations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  F*ublic  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  addresses  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conmients, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r  iling  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particiilar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
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A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  ah  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Apphcant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-12982  Filed  5-21-99;  8:45  am] 

BIUING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  18, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 1 719-000. 

.  c.  Date  Filed:  April  12. 1999. 

d.  Applicant:  Potter  Hydroelectric 
Authority. 

e.  Name  of  Project:  Montgomery 
Locks  and  Dam  Hydroelectric  Project. 

f.  Location:  On  the  Ohio  River  in 
Potter  Township,  in  Beaver  County, 
Pennsylvania.  The  project  would  utilize 
the  U.S.  Army  Corps  of  Engineers 
Montgomery  Locks  and  Dam  and 
reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Richard  A. 
Volkin,  Engineering  Company,  Inc./P.O. 
Box  359,  600  Chapman  Street,  Canton, 
MA  02021,  (781)  821-4338. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

k.  Competing  Application:  Project  No. 
11679-000,  dated  filed  February  4, 
1999,  comment  due  date  April  13, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  reqiiire  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervener  files 


comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

1.  The  project  would  be  located  at  the 
existing  U.S.  Army  Corps  of  Engineers 
Montgomery  Locks  and  Dam  and  would 
consist  of  the  following  proposed 
facilities:  (1)  An  open  intake  channel 
leading  to;  (2)  a  powerhouse  containing 
four  tiu-bine  generating  units  with  a  total 
installed  capacity  of  20,000  kW;  (3)  an 
open  discharge  taUrace;  (4)  an  18,850- 
foot-long,  34.5  or  69  kV  transmission 
line;  and  (5)  other  appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  105,000 
MWh  and  that  the  cost  of  the  studies 
imder  the  permit  woidd  be  $288,000. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Pennit — ^Public  notice  of 
the  filing  of  the  initial  preliminary 
permit  appUcation,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preUmlnary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  pennit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 

Imposed  Scope  of  Studies  under 
Permit — ^A  preliminary  pennit,  If  Issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  pennit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  In  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 


.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociiments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  appUcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-12988  Filed  5-21-99;  8:45  am) 
BILLING  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    ■ 
Commission 

Notice 

May  19, 1999. 

The  foUowing  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  May  26, 1999, 10:00  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE, 
Washington,  D.C.  20426. 
STATUS:  Open. 


27978 


Federal  Register /Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note — Items  listed  on  the  agenda  may  be 
deleted  without  ftirther  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  firom  or  added  to  the 
meeting.  Call  (202)  208-1627. 
This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro:  720th  Meeting — 
May  26, 1999;  Regular  Meeting  (10:00  a.m.) 

CAH-l. 
DOCKET*  P-460,015,  CITY  OF  TACOMA. 

WASHINGTON 
OTHER#S  P-^60.020,  CITY  OF  TACOMA. 

WASHINGTON 
P-*60,021,  CITY  OF  TACOMA, 

WASHINGTON 
CAH-2. 

OMITTED 
CAH-3. 

DOCKET#  P-10661,040.  INDIANA- 
MICHIGAN  POWER  COMPANY 
CAH^. 
DOCKET#  P-710.013.  WISCONSIN 

POWER  &  UGHT  COMPANY 
CAH-5. 

DOCKET*  P-€878,006,  TRAFALGAR 

POWERING. 
OTHER#S  P-^639,019.  CHRISTINE  FALLS 

CORPORATION 
P-4900,060.  TRAFALGAR  POWER  INC. 
P-5000,057.  TRAFALGAR  POWER  INC. 
P-9685,022.  TRAFALGAR  POWER  INC. 
P-9709,048,  TRAFALGAR  POWER  INC. 
P-982 1.090,  TRAFALGAR  POWER  INC. 

Consent  Agenda — Electric 

CAE-1. 
DOCKET*  ER99-2322.000.  MEP 

INVESTMENTS.  LLC 
OTHER#S  ER99-2311,000,  CAROLINA 

POWER  &  LIGHT  COMPANY 
ER99-2324.000,  MONROE  POWER 

COMPANY 
ER99-2330,000,  FIRSTENERGY 

CORPORATION 
ER99-2337.000,  FPL  ENERGY  SERVICES, 

INC. 
ER99-2341,000,  HARDEE  POWER 

PARTNERS  LIMITED 
ER99-2342,000,  TAMPA  ELECTRIC 

COMPANY 
ER99-2369,000,  ALUANCE  FOR  COOP 

ENERGY  SVCS  PWR 
ER99-2387,000.  KEYSPAN- 

RAVENSWOOD,  INC. 
ER99-2454,000,  FLORIDA  KEYS 

ELECTRIC  COOP.  ASSN. 
ER99-2506,  000,  DESERET  GENERATION 

&  TRANS.  CO-OP. 
CAE-2. 

DOCKET*  ER99-2339,000,  SIERRA 

PACIFIC  POWER  COMPANY 
DOCKET*  ER99-34,000,  SIERRA  PAQRC 

POWER  COMPANY  AND  NEVADA 

POWER  COMPANY 
CAE-3. 


DOCKET*  ER99-2257,000,  SOUTHWEST 

POWER  POOL,  INC. 
CAE-4. 
DOCKET*  ER9»-2297,000.  FLORIDA 

POWER  &  UGHT  COMPANY 
CAE-5. 

DOCKET*  ER99-2229,000,  CALIFORNIA 

POWER  EXCHANGE  CORPORATION 
CAE-6. 
DOCKET*  ER99-2416.000,  EL  PASO 

ELECTRIC  COMPANY 
CAE-7. 
DOCKET*  ER99-2367,000,  DELMARVA 

POWER  &  UGHT  COMPANY 
CAE-8. 
DOCKET*  ER99-1 700,000,  OHIO  EDISON 

COMPANY,  PENNSYLVANL\  POWER 

COMPANY,  CLEVELAND  ELECTRIC 

ILLUMINATING  COMPANY  AND 

TOLEDO  EDISON  COMPANY 
CAE-9. 
DOCKET*  ER9&-1414,001,  NEW 

ENGLAND  POWER  POOL/ISO  NEW 

ENGLAND  INC. 
OTHER#S  ER99-1336,001.  CENTRAL 

VERMONT  PUBUC  SERVICE 

CORPORATION 
ER99-1 337,001,  BOSTON  EDISON 

COMPANY 
ER99-1339,001,  VERMONT  ELECTRIC 

POWER  COMPANY,  INC 
ER99-1413,001,  CENTRAL  MAINE 

POWER  COMPANY 
ER99-1414,002,  MONTAUP  ELECTRIC 

COMPANY 
ER99-1459,001,  NORTHEAST  tmUTIES 

SERVICE  COMPANY. 
ER99-1476,001,  NEW  ENGLAND  POWER 

COMPANY 
ER99-1690,001,  MAINE  ELECTRIC 

POWER  COMPANY 
ER99-2239,000,  CAMBRIDGE  ELECTRIC 

UGHT  COMPANY  AND 

COMMONWEALTH  ELECTRIC 

COMPANY 
CAE-10. 

OMITTED 
CAE-1 1. 
DOCKET*  ER99-2326,000,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
OTHER#S  EL99-68,000,  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
CAE-12. 

DOCKET*  ER99-2407,000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-13. 

DOCKET*  ER99-2435.000,  AUTOMATED 

POWER  EXCHANGE.  INC. 
CAE-14. 
DOCKET*  ER99-2333,000,  NEW 

ENGLAND  POWER  POOL 
CAE-15. 

DOCKET*  ER99-2235,000,  AQUILA 

ENERGY  MARKETING  CORPORATION 
CAE-16. 

OMITTED 
CAE-1 7. 

DOCKET*  ER99-55,000,  AVISTA 

CORPORATION 
CAE-18. 
DOCKET*  EC96-19,042,  CALIFORNL\ 

POWER  EXCHANGE  CORPORATION 
OTHER#S  EC96-19,045,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 


ER96-1663,043.  CAUFORNIA  POWER 

EXCHANGE  CORPORATION 
ER96-1663,047,  CAUFORNL\ 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-19. 
DOCKET*  OA96-200,  000,  EL  PASO 

ELECTRIC  COMPANY 
OTHER#S  OA96-200,  003,  EL  PASO 

ELECTRIC  COMPANY 
CAE-20. 
DOCKET*  ER98-1028,  000,  CAUFORNL\ 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
OTHER#S  ER98-1029,  000,  CAUFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
ER98-1030,  000,  CALIFORNL\ 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
ER98-1032,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
ER98-2499,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
ER98-3708,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-21. 

OMITTED 
CAE-22. 
DOCKET*  EL99-10,  002,  CITY  OF  LAS 

CRUCES,  NEW  MEXICO  V.  EL  PASO 

ELECTRIC  COMPANY 
CAE-23. 

OMITTED 
CAE-24. 
DOCKET*  ER98-2843,  005,  AES 

REDONDO  BEACH.  L.L.C. 
OTHER*S  EL98-62,  003,  SOUTHERN 

CALIFORNL\  EDISON  COMPANY 
ER98-2843,  006.  AES  REDONDO  BEACH. 

L.L.C. 
ER98-2843,  007,  AES  REDONDO  BEACH. 

L.L.C. 
ER98-2844,  005,  AES  HUNTINGTON 

BEACH,  L.L.C. 
ER98-2844,  006.  AES  HUNTINGTON 

BEACH,  L.L.C. 
ER98-2844.  007.  AES  HUNTINGTON 

BEACH.  L.L.C. 
ER98-2883,  005,  AES  ALAMTTOS,  LLC. 
ER98-2883,  006,  AES  ALAMTTOS,  L.L.C. 
ER98-2883,  007,  AES  ALAMFFOS,  L.L.C. 
ER98-2971,  006,  EL  SEGUNDO  POWER. 

L.L.C. 
ER98-2971,  007.  EL  SEGUNDO  POWER. 

L.LC. 
ER98-2971,  008  EL  SEGUNDO  POWER. 

LLC. 
ER98-2972,  006.  LONG  BEACH 

GENERATION.  L.LC. 
ER98-2972,  007.  LONG  BEACH 

GENERATION.  L.L.C. 
ER98-2972,  008  LONG  BEACH 

GENERATION,  L.LC. 
ER98-2977,  004  OCEAN  VISTA  POWER 

GENERATION,  L.L.C.  ET  AL. 
ER98-2977,  005.  OCEAN  VISTA  POWER 

GENERATION,  L.L.C.,  ET  AL. 
ER98-2977.  006,  OCEAN  VISTA  POWER 

GENERATION.  L.L.C,  ET  AL. 
ER98-3106,  002,  WILLIAMS  ENERGY 

SERVICE  COMPANY 
ER98-3106,  003,  WILUAMS  ENERGY 

SERVICE  COMPANY 
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ER98-3106,  004  WILLIAMS  ENERGY 

SERVICE  COMPANY 
ER98-3416,  004  DUKE  ENERGY 

OAKLAND.  L.L.C. 
ER98-3416,  005.  DUKE  ENERGY 

OAKLAND,  L.L.C. 
EK98-3416,  006,  DUKE  ENERGY 

OAKLAND,  L.L.C. 
ER98-3417,  004  DUKE  ENERGY  MORRO 

BAY,  L.L.C. 
ER98-3417,  005,  DUKE  ENERGY  MORRO 

BAY  L.L.C. 
ER98-3417,  006,  DUKE  ENERGY  MORRO 

BAY,  L.L.C. 
ER98-3418,  004  DUKE  ENERGY  MOSS 

LANDING,  L.L.C. 
ER98-3418,  005,  DUKE  ENERGY  MOSS 

LANDING,  L.L.C. 
ER98-3418,  006,  DUKE  ENERGY  MOSS 

LANDING.  LLC. 
ER98-^497,  002,  SEMPRA  ENERGY 

TRADING  CORPORATION 
ER98-4498,  002,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER99-1971,  000.  CAUFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-25. 
DOCKET*  ER96-2573,  001,  SOUTHERN 

COMPANY  SERVICES,  INC. 
OTHER#S  ER97-2867,  000,  AC  POWER 

CORPORATION 
ER97-3164, 000,  AIE  ENERGY  SERVICES. 

INC. 
ER97-4186,  000,  AGWAY  ENERGY 

SERVICES,  INC. 
ER98-4240,  000,  ABACUS  GROUP  LTD. 
ER98-4685.  000,  ACN  POWER,  INC. 
ER99-1945,  000,  ALLIANCE  ENERGY 

SERVICES  PARTNERSHIP 
ER96-1818,  000,  ALLIANCE  POWER 

MARKETING,  INC. 
ER95-1381,  000,  ALLL\NCE  STRATEGIES 
ER97-512,  000,  A'LONES  GROUP,  INC. 
ER97-4730,  000,  ALPHA  ENERGY 

CORPORATION 
ER96-1145.  000,  ALTERNATE  POWER 

SOURCE,  INC. 
ER97-2153,  000,  AMERADA  HESS 

CORPORATION 
ER97-360,  000,  AMERICAN  ENERGY 

TRADING,  INC. 
ER98-1903,  000,  AMERICAN  HOME 

ENERGY  CORPORATION 
ER94-1578,  000,  AMERICAN  POWER 

EXCHANGE,  INC. 
ER97-1428,  000,  AMERICAN  POWER 

RESERVE  MARKETING  COMPANY 
ER98-3451,  000,  AMERICAN  PREMIER 

ENERGY  CORPORATION 
ER95-1359,  000,  AMOCO  ENERGY 

TRADING  CORPORATION 
ER97-464,  000,  AMVEST  COAL  SALES, 

INC. 
ER97-2045,  000,  AMVEST  POWER,  INC. 
ER97-1643.  000,  APRA  ENERGY  GROUP, 

INC. 
ER97-3788,  000,  ANKER  POWER 

SERVICES,  INC. 
ER97-2604,  000,  APPLIED  RESOURCES 

INTEGRATED  SERVICES,  INC. 
ER94-1246,  000,  ASHTON  ENERGY 

CORPORATION 
ER98-3378,  000,  ASTRA  POWER,  L.L.C. 
ER97-542,  000,  ATLANTA  GAS  UGHT 

SERVICES,  INC. 


ER97-2132,  000.  ATLANTIC  ENERGY 

TECNOLOGIES,  INC. 
ER95-878,  000,  AUDIT  PRO 

INCORPORATED 
ER98-573,  000,  AURORA  POWER 

RESOURCES,  INC. 
ER97-1676,  000,  BLACK  BROOK  ENERGY 

COMPANY 
ER98-1821,  000,  BOLLINGER  ENERGY 

CORPORATION 
ER96-659,  000,  BONNEVILLE  FUELS 

MANAGEMENT  CORPORATION 
ER95-1572,  000,  BOYD  ROSENE  AND 

ASSOCL\TES,  INC. 
ER97-1630,  000,  BRENNAN  POWER  INC. 
ER96-1283,  000,  BTU  POWER 

CORPORATION 
ER96-31 12,  000,  BURLINGTON 

RESOURCES  TRADING,  INC. 
ER99-581,  000,  BUSINESS  DISCOUNT 

PLAN,  INC. 
ER98-701,  000,  CALIFORNL\  POLAR 

POWER  BROKERS,  L.L.C. 
ER97-3525,  000,  CALIFORNL\  POWER 

SERVICES 
ER94-1545,  000,  CALPINE  POWER 

SERVICES  COMPANY 
ER94-1181,  000,  C.C.  PACE  E3^ERGY 

SERVICES 
ER96-2640,  000,  CHI  POWER 

MARKETING,  INC. 
ER90-225,  000,  CHICAGO  ELECTRIC 

TRADING,  LL.C. 
ER99-964,  000,  CIELO  POWER  MARKET, 

LP. 
ER94-1685,  000,  CITIZENS  POWER 

SALES 
ER89-401,  000.  CITIZENS  POWER  & 

UGHT  CORPORATION 
ER95-892.  000,  CL  POWER  SALES  (1-5), 

L.L.C. 
ER96-2652,  000,  CL  POWER  SALES  (6- 

10),  L.LC. 
ER99-894,  000,  CL  POWER  SALES  11, 

LL.C. 
ER99-893.  000,  CL  POWER  SALES  12. 

LLC. 
ER99-892,  000,  CL  POWER  SALES  13, 

L.LC. 
ER99-891,  000,  CL  POWER  SALES  14, 

L.L.C. 
ER99-890,  000,  CL  POWER  SALES  15, 

L.L.C. 
ER97-4434.  000,  CLEAN  AIR  CAPITAL 

MARKETS  CORPORATION 
ER95-964,  000,  CNB/OLYMPIC  GAS 

SERVICES 
ER94-1554,  000,  CNG  POWER  SERVICES 

CORPORATION 
ER97-1845,  000,  CNG  RETAIL  SERVICES 

CORPORATION 
ER94-1450,  000.  COASTAL  ELECTRIC 

SERVICES  COMPANY 
ER96-1040,  000.  COENERGY  TRADING 

COMPANY 
ER95-1739,  000,  COGENTRIX  ENERGY 

POWER  MARKETING,  INC. 
ER97-1968,  000,  COLONL\L  ENERGY, 

INC. 
ER97-3667,  000,  COLUMBIA  ENERGY 

POWER  MARKETING  CORPORATION 
ER99-1890,  000,  COMMODORE  GAS  & 

ELECTRIC,  INC. 
ER97-4253,  000,  COMMONWEALTH 

ENERGY  CORPORATION 
ER97-2792,  000,  COMMUNITY  ELECTRIC 
POWER  CORPORATION 


ER98-1 790,  000,  COMPETISYS  L.L.C. 
ER97-1932,  000,  COMPETITIVE  UTILITY 

SERVICES  CORPORATION 
ER95-1751,  000,  CONAGRA  ENERGY 

SERVICES,  INC. 
ER95-1441,  000.  CONOCO  POWER 

MARKETING,  INC. 
ER96-2083,  000,  CONTI  METALS,  INC. 
ER96-1410,  000,  COOK  INLET  ENERGY 

SUPPLY  LIMITED  PARTNERSHIP 
ER96-25,  000,  CORAL  POWER,  L.L.C. 
ER96-1798,  000,  CPS  CAPITAL,  LTD. 
ER96-2624,  000,  CUMBERLAND  POWER. 

INC. 
ER98-102,  000,  CURRENT  ENERGY,  INC. 
ER99-1858,  000,  CXY  ENERGY 

MARKETING  (USA)  IfJC. 
ER91^35,  000.  DC  TIE,  INC. 
ER96-924,  000.  DIRECT  ACCESS 

MANAGEMENT,  LP 
ER94-1161,  000,  DIRECT  ELECTRIC  INC. 
ER94-1612,  000,  DYNERGY  POWER 

SERVICES,  INC. 
ER96-1503,  000,  EAGLE  GAS 

MARKETING  COMPANY 
ER98-1829,  000.  EASTERN  PACIFIC 

ENERGY 
ER94-1099,  000,  ECLIPSE  ENERGY,  INC. 
ER98-2553.  000,  ECONNERGY  ENERGY 

COMPANY,  INC. 
ER99-1837,  000,  ECONERGY  PA,  INC. 
ER95-428,  000,  EL  PASO  POWER 

SERVICES  COMPANY 
ER95-1399,  000,  ELECTECH,  INC. 
ER94-1478,  000,  ELECTRADE 

CORPORATION 
ER94-968,  000,  ELECTRIC 

CLEARINGHOUSE,  INC. 
ER97-4427,  000,  ELECTRIC  LITE,  INC. 
ER97-^173,  000,  ELECTRICAL 

ASSOCL\TES  POWER  MARKETING, 

INC. 
ER98-3171,  000,  ELECTRION. 

INCORPORATED 
ER96-2320,  000,  EMC  GAS 

TRANSMISSION  COMPANY 
ER96-1424,  000.  ENERCONNECT,  INC 
ER98-2020,  000,  ENERGY 

CLEARINGHOUSE  CORPORATION 
ER97-3089,  000,  ENERGY  DYNAMICS, 

INC. 
ER98-2059.  000,  ENERGY 

INTERNATIONAL  POWER  MARKETING 

CORPORATION 
ER96-734.  000,  ENERGY  MARKETING 

SERVICES,  INC. 
ER98-2918,  000,  ENERGY  PM,  INC. 
ER96-358,  000,  ENERGY  RESOURCE 

MANAGEMENT  CORPORATION 
ER94-1580,  000.  ENERGY  RESOURCE 

MARKETING,  INC. 
ER98-753,  000,  ENERGY  SALES 

NETWORK,  INC. 
ER95-1021,  000,  ENERGY  SERVICES.  INC. 
ER96-280,  000,  ENERGY  TRANSFER 

GROUP,  LL.C.  

ER98-1622,  000,  ENERGY  UNLIMITED, 

INC. 
ER97-2771.  000,  ENERGY  2000. 
ER96-827,  000,  ENERGYCHOICE,  LLC 
ER96-138,  000,  ENERGYONLINE,  INC. 
ER96-1781,  000,  ENERGYTEK,  INC. 
ER96-3086,  000,  ENERGY2.  INC. 
ER96-182.  000,  ENERSERVE,  L.C. 
ER96-3064,  000,  ENERZ  CORPORATION 
ER97-654,  000,  ENGAGE  ENERGY  US,  L.P. 
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ER94-1690,  000,  ENGELHARD  POWER 

MARKETING.  INC. 
ER96-1731,  000,  ENGINEERED  ENERGY 

SYSTEMS  CORPORATION 
ER99-2061,  000,  ENJET,  INC. 
ER99-254.  000,  ENMAR  CORPORATION 
ER95-1752,  000,  ENPOWER,  INC. 
ER98-3233,  000.  ENVIRONMENTAL 

RESOURCES  TRUST,  INC. 
ER98-1486,  000,  EQUINOX  ENERGY. 

LLC. 
ER98-2367.  000,  EQUITABLE  ENERGY, 

LLC 
ER94-1539.  000.  EQUITABLE  POWER 

SERVICES  COMPANY 
ER97-2638,  000,  ERl  SERVICES,  INC 
ER97-382.  000,  EXACT  POWER 

COMPANY.  INC. 
ER94-1488,  000,  EXCEL  ENERGY 

SERVICES.  INC. 
ER96-1631.  000,  FAMILY  FIBER 

CONNECTION 
ER96-918.  000,  FEDERAL  ENERGY  SALES 
ER97-2413.  000,  FINA  ENERGY  SERVICES 

COMPANY 
ER98-2181,  000,  FIRST  CHOICE  ENERGY 
ER97-3580.  000.  FIRST  POWER.  Li.C. 
ER98-3393,  000.  FORTISTAR  POWER 

MARKETING,  LLC 
ER97-3815,  000,  FRIENDLY  POWER 

COMPANY,  LLC 
ER98-2423,  000.  THE  FURST  GROUP, 

INC. 
ER95-1049,  000.  GATEWAY  ENERGY, 

INC. 
ER96-795,  000.  GATEWAY  ENERGY 

MARKETING 
ER96-1735,  000,  GDK  CORPORATION 
ER9S-1583,  000.  GED  GAS  SERVICES, 

LL.C. 
ER96-1933.  000,  GELBER  GROUP.  INC. 
ER97-3416,  000,  GLOBAL  ENERGY  AND 

TECHNOLOGY,  INC 
ER97-1177,  000.  GLOBAL  ENERGY 

SERVICE.  L.L.C. 
ER96-359.  000.  GLOBAL  PETROLEUM 

CORPORATION 
ER98-4334.  000.  GOLDEN  VALLY  POWER 

COMPANY 
ER97-4240.  000,  GRANGER  ENERGY, 

LL.C. 
ER98-1722,  000.  GREAT  WESTERN 

POWER  CORPERATIVES  COMPANY 
ER97-3888.  000,  THE  GREEN  POWER 

CONNECTION 
ER96-1774,  000.  GROWTH  UNLIMITED 

INVESTMENTS.  INC. 
ER94-1597.  000.  GULFSTEAM  ENERGY. 

LLC 
ER98-2535,  000.  HAFSLUND  ENERGY 

TRADING.  LL.C. 
ER95-393.  000,  HARTFORD  POWER 

SALES,  L.L.C 
ER97-4787,  000,  HIGH  ISLAND 

MARKETING,  INC. 
ER95-1314,  000.  HINSON  POWER 

COMPANY 
ER95-252.  000.  HOWARD  ENERGY 

MARKETING.  INC. 
ER94-178,  000,  HOWELL  POWER 

SYSTEMS.  INC. 
ER96-2583.  000.  HUBBARD  POWER  & 

UGHT,  INC. 
ER96-1819,  000,  ICC  ENERGY 

CORPORATION 
ER95-640.  000.  ICPM,  INC. 


ER95-1034.  000.  IGI  RESOURCES.  INC. 
ER95-257.  000.  INDUSTRIAL  GAS  & 

ELECTRIC  SERVICES,  LLC 
ER98-3478,  000.  INFINITE  SERVICES,  LLC 
ER97-3923.  000,  INFINITE  ENERGY,  EMC. 
ER96-2144,  000,  INLAND  PACmC 

RESOURCES,  INC. 
ER98-^264,  000.  INTERNATIONAL 

ENERGY  VENTURES.  INC. 
ER96-594.  000.  INTERNATIONAL 

UTILITY  CONSULTANTS,  INC. 
ER95-784,  000.  J.  ANTHONY  & 

ASSOCL\TES  LTD 
ER95-34,  000.  J.  ARON  &  COMPANY 
ER96-2435,  000,  J.D.  ENTERPRISES 
ER95-1261,  000.  J.L.  WALKER  & 

ASSOCIATES 
ER9&-3433.  000.  JMF  POWER 

MARKETING 
ER95-1421 .  000.  JPOWER  INC. 
ER98-3006,  000,  K  &  K  RESOURCES,  INC. 
ER98-1148,  000,  KAMPS  PROPANE.  INC. 
ER95-295,  000.  KAZTEX  ENERGY 

VENTURES,  INC 
ER97-3053,  000.  KEYSTONE  ENERGY 

SERVICES,  INC. 
ER96-1H9,  000,  KIBLER  ENERGY  LTD. 
ER95-232,  000.  KIMBALL  POWER 

COMPANY 
ER96-1139.  000,  KINER-G  POWER 

MARKETING,  INC. 
ER95-869,  000,  KN  SERVICES,  INC. 
ER95-218.  000,  KOCH  ENERGY  TRADING, 

INC. 
ER95-1018,  000.  KOHLER  COMPANY 
ER95-792,  000,  K  POWER  COMPANY, 

INC. 
ER99-505.  000,  LAKESIDE  ENERGY 

SERVICES,  LLC 
ER99-2097,  000.  LAMAR  POWER 

PARTNERS.  L.P. 
ER94-1672.  000.  LAMDA  ENERGY 

MARKETING  CORPORATION 
ER99-1719,  000.  THE  LEGACY  GROUP, 

INC. 
ER96-1406,  000,  LISCO,  INC. 
ER96-1947.  000.  LS  POWER  MARKETING. 

LLC 
ER98-575.  000.  MAC  POWER 

MARKETIING,  L.L.C 
ER98-1750,  000.  THE  MACK  SERVICES 

GROUP 
ER97-135.  000.  MANNER 

TECHNOLOGIES.  L.L.C. 
ER98-2284.  000.  MEG  MARKETING,  LLC 
ER98-1055,  000.  MERCHANT  ENERGY  OF 

THE  AMERICAS,  INC 
ER99-830,  000.  MERRILL  LYNCH 

CAPITAL  SERVICES,  INC. 
ER99-801,  000.  METRO  ENERGY  GROUP, 

LLC 
ER98-1221,  000.  MICAH  TECH 

INDUSTRIES.  INC. 
ER99-1 156, 000.  MICHIGAN  GAS 

EXCHANGE,  LLC 
ER95-1423,  000.  MID  AMERICAN 

NATURAL  RESOURCES.  INC. 
ER95-78.  000.  MID-AMERICAN 

RESOURCES,  INC. 
ER97-4257,  000.  MID-POWER  SERVICE 

CORPORATION 
ER98-51.  000.  MIECO  INC. 
ER98-1 74,  000.  MILLENIUM  ENERGY 

CORPORATION 
ER96-2143,  000.  MONTEREY 

CONSULTING  ASSOCIATES,  INC. 


ER94-1384,  000,  MORGAN  STANLEY 

CAPITAL  GROUP,  INC. 
ER96-203,  000,  MULTI-^3MERGIES  USA. 

INC. 
ER97-610.  000,  MURPHY  OIL  USA 
ER95-1278,  000.  NAP  TRADING  AND 

MARKETING.  INC. 
ER95-1374.  000,  NATIONAL  FUEL 

RESOURCES,  INC. 
ER94-1593,  000,  NATIONAL  POWER 

EXCHANGE  CORPORATION 
ER96-2942,  000.  NATIONAL  POWER 

MARKETING  COMPANY,  LL.C 
ER96-2627,  000.  NEW  JERSEY  NATURAL 

ENERGY  COMPANY 
ER97-2681,  000,  NEW  MILLENIUM 

ENERGY  CORPORATION 
ER96-1122.  000,  NFR  POWER,  INC. 
ER96-2892.  000,  NGTS  ENERGY 

SERVICES 
ER97-1414,  000,  NL\GARA  ENERGY  & 

STEAM  COMPANY,  INC 
ER98-2683.  000.  NICOLE  ENERGY 

SERVICES 
ER97-1816,  000,  NICOR  ENERGY 

MANAGEMENT  SERVICES  COMPANY 
ER98-1915,  000,  NINE  ENERGY 

SERVICES,  L.L.C. 
ER96-127,  000,  NORDIC  ELECTRIC,  LLC 
ER94-152,  000,  NORTH  AMERICAN 

ENERGY  CONSERVATION,  INC. 
ER98-242,  000.  NORTH  AMERICAN 

ENERGY,  INC. 
ER96-1156.  000.  NORTH  AMERICAN 

POWER  BROKERS.  INC. 
ER97-1716,  000,  NORTH  ALTANTIC 

UTILITIES,  INC. 
ER98-622,  000.  NORTH  STAR  POWER 

MARKETING.  L.L.C. 
ER98-3048.  000.  NORTHEAST 

ELECTRICITY,  INC. 
ER97-4347,  000,  NORTHEAST  ENERGY 

SERVICES,  INC. 
ER96-2957.  000.  NORTHROP  GRUMMAN 

CORPORATION 
ER97-683.  000,  NORTHWEST  NATURAL 

GAS  COMPANY 
ER98-4139,  000,  NOVARCO  LTD 
ER97-1315,  000,  NP  ENERGY  INC. 
ER96-2580.  000,  NUI  ENERGY  BROKERS. 

INC. 
ER97-778,  000.  NXIS,  LLC 
ER96-588,  000.  OCEAN  ENERGY 

SERVICES.  INC. 
ER97-181.  000,  OCEANSIDE  ENERGY, 

INC.  . 
ER98-3344,  000,  OMNI  ENERGY  ' 

ER98-3897,  000,  ONEOK  POWER 

MARKETING  COMPANY 
ER98-1824,  000.  PACIFIC  ENERGY  & 

DEVELOPMENT  CORPORATION 
ER90-168.  000.  PANCANADIAN  ENERGY 

SERVICES.  LP 
ER98-447.  000,  PANDA  POWER 

CORPORATION 
ER98-3901,  000,  PANDA  GUADALUPE 

POWER  MARKETING,  LLC 
ER95-379,  000.  PEAK  ENERGY.  INC. 
ER98-3084,  000.  PELICAN  ENERGY 

MANAGEMENT,  INC. 
H197-2875.  000,  PENOBSCOT  BAY 

ENERGY  COMPANY,  LLC 
ER98-3719,  000.  PEOPLE'S  ELECTRIC 

CORPORATION 
ER98-2232,  000,  PEOPLE'S  UTILITY 

CORPORATION 
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ER98-1953,  000,  PG  ENERGY  POWER 

PLUS 
ER95-430,  000,  PHIBRO  INC. 
ER9&-124,  000,  PHILADELPHIA  GAS 

WORKS 
ER97-2198,  000,  POCO  MARKETING  LTD 
ER97-2197,  000,  POCO  PETROLEUM,  INC. 
ER98-1421,  000,  POLARIS  ELECTRIC 

POWER  COMPANY,  INC. 
ER97-1084,  000,  POWER  ACCESS 

MANAGEMENT 
ER95-914,  000,  POWER 

CLEARINGHOUSE  INC. 
ER95-111, 000,  THE  POWER  COMPANY 

OF  AMERICA.  L.P. 
ER95-72,  000,  POWER  EXCHANGE 

CORPORATION 
ER96-1930,  000,  POWER  FUELS.  INC. 
ER96-2303,  000,  POWER  PROVIDERS, 

INC. 
ER97-3187,  000,  POWER  SYSTEMS 

GROUP.  INC. 
ER97-4364,  000,  POWERCOM 

CORPORATION 
ER96-1754,  000,  POWERLINE 

CONTROLS,  INC. 
ER9&-332,  000,  POWERMARK,  LLC 
ER94-931,  000,  POWERNET 

CORPORATION 
ER98-3052,  000.  POWERSOURCE 

CORPORATION 
ER96-1,  000,  POWERTEC 

INTERNATIONAL,  L.L.C. 
ER95-1234.  000,  PRAIRIE  WINDS 

ENERGY,  INC. 
ER96-2141,  000,  PREFERRED  ENERGY 

SERVICES,  INC. 
ER95-1123,  000,  PREMIER  ENTERPRISES, 

LLC 
ER95-968,  000,  PROGAS  POWER,  INC. 
ER97-420,  000,  PROLL\NCE  ENERGY, 

LLC 
ER95-473,  000,  PROVEN  ALTERNATIVES. 

INC. 
ER99-1876,  000.  PS  ENERGY  GROUP,  INC. 
ER97-18.  000.  P&T  POWER  COMPANY 
ER96-947,  000.  QUANTUM  ENERGY 

RESOURCES.  INC. 
ER97-2374.  000,  QUARK  POWER,  L.L.C. 
ER96-404,  000,  QUEST AR  ENERGY 

TRADING  COMPANY 
ER94-1061.  000,  RAINBOW  ENERGY 

MARKETING  CORPORATION 
ER98-3012,  000,  RAINBOW  POWER  USA 

LLC 
ER98-3261,  000,  RELIABLE  ENERGY,  INC. 
ER97-828,  000,  RESOURCE  ENERGY 

SERVICES  COMPANY 
ER97-765,  000,  REVELATION  ENERGY 

RESOURCES  CORPORATION 
ER99-a23,  000.  RIVER  CITY  ENERGY. 

INC. 
ER98-3108,  000,  ROCKY  MOUNTAIN 

NATURAL  GAS  &  ELECTRIC  LLC 
ER95-1047,  000,  RUFFIN  ENERGY 

SERVICES,  INC. 
ER96-2882,  000,  RUSSELL  ENERGY 

SALES  COMPANY 
ER9a-2175,  000.  SALEM  ELECTRIC,  INC. 
ER99-1052. 000.  SALKO  ENERGY 

SERVICES,  INC. 
ER96-2538,  000,  SANDIA  ENERGY 

RESOURCES  COMPANY 
ER96-1724.  000.  SDS  PETROLEUM 

PRODUCTS,  INC. 
ER96-3107,  000,  SE  HOLDINGS.  L.L.C. 


ER96-342,  000.  SEAGULL  POWER 

SERVICES,  INC. 
ER96-1516,  000.  SEMCOR.  INC. 
ER98-3526,  000.  SHAMROCK  TRADING 

LLC 
ER99-2109,  000,  SHELL  ENERGY 

SERVICES  COMPANY,  LLC 
ER97-4145,  000,  SIGMA  ENERGY,  INC. 
ER98-107,  000.  SITHE  POWER 

MARKETING.  INC. 
ER99-972,  000,  SKY  GEN  ENERGY 

MARKETING  L.L.C. 
ER95-1050,  000.  SONAT  POWER 

MARKETING,  INC. 
ER96-2343,  000,  SONAT  POWER 

MARKETING  L.P. 
ER97-1397.  000.  SOUTH  JERSEY  ENERGY 

COMPANY 
ER95-385.  000.  SOUTHEASTERN 

ENERGY  RESOURCES,  INC. 
ER97-2529,  000,  SOUTHWESTERN 

POWER  MARKETERS.  INC. 
ER98-2671 ,  000,  SPARC,  LLC 
ER95-1334,  000,  STALWART  POWER 

COMPANY 
ER95-362,  000.  STAND  ENERGY 

CORPORATION 
ER97-4680,  000,  STARGHILL  ENERGY 
.     CORPORATION 
ER97-4381.  000,  STATOIL  ENERGY 

SERVICES,  INC. 
ER94-964.  000.  STATOIL  ENERGY 

TRADING.  INC. 
ER96-2591.  000,  STRATEGIC  POWER 

MANAGEMENT.  INC. 
ER99-1410. 000,  STRATERGY,  INC. 
ER97-670,  000,  SUNOCO  POWER 

MARKETING,  L.L.C. 
ER95-1747,  000,  SUPERIOR  ELECTRIC 

POWER  CORPORATION 
ER96-906,  000,  SUPERSYSTEMS.  INC. 
ER96-2524,  000.  SYMMETRY  DEVICE 

RESEARCH.  INC. 
ER97-1117.  000,  TC  POWER  SOLUTIONS 
ER94-389,  000,  TENASKA  POWER 

SERVICES  COMPANY 
ER95-581,  000,  TENNESSEE  POWER 

COMPANY 
ER97-2679,  000,  TERRA  WATT,  INC. 
ER95-1 787,  000.  TEXACO  NATURAL 

GAS.  EMC. 
ER94-1676.  000,  TEXAS-OHIO  POWER 

MARKETING.  INC. 
ER94-1362,  000,  TEXICAN  ENERGY 

VENTURES,  INC. 
ER95-62.  000,  TEXPAR  ENERGY,  INC. 
ER96-2241,  000,  THICKSTEN  GRIMM 

BURGUM.  INC. 
ER92-429.  000,  TORCO  ENERGY 

MARKETING,  INC. 
ER96-2635.  000,  TOSCO  POWER,  INC. 
ER97-4202,  000,  TOTAL  GAS  & 

ELECTRIC,  INC. 
ER99-2182,  000.  TOTAL  GAS  & 

ELECTRICITY  (PA),  INC. 
ER94-142.  000,  TRACTEBEL  ENERGY 

MARKETING,  INC. 
ER95-692.  000.  TRANSCANADA  ENERGY 

LTD 
ER98-564,  000,  TRANSCANADA  POWER 

MARKETING,  LTD. 
ER98-1297,  000.  TRANSCURRENT,  L.L.C. 
ER97-3428,  000,  TRI- VALLEY 

CORPORATION 
ER99-2069.  000,  TRIDENT  ENERGY 
MARKETING.  INC. 


ER97-4108,  000,  TURNER  ENERGY,  L.L.C. 
ER96-3092,  000,  UNITED  AMERICAN 

ENERGY  CORPORATION 
ER97-2900,  000.  UNITED  REGIONAL 

ENERGY  LLC 
ER97-262,  000,  UNOCAL  CORPORATION 
ER96-2879.  000,  US  ENERGY,  INC.       . 
ER96-10S,  000.  U.S.  POWER  &  UGHT, 

INC. 
ER97-3306.  000.  UTIL  POWER 

MARKETING,  INC. 
ER97-2426.  000,  UTILISYS 

CORPORATION 
ER96-525,  000,  UTILITY  MANAGEMENT 

AND  CONSULTING,  INC. 
ER96-1144,  000,  UTILITY  MANAGEMENT 

CORPORATION 
ER95-1382.  000,  THE  UTILITY-TRADE 

CORPORATION 
ER96-552,  000,  VANPOWER.  INC. 
ER94-155.  000.  VITOL  GAS  AND 

ELECTRIC.  L.L.C. 
ER95-1855.  000,  VTEC  ENERGY,  INC. 
ER97-1248,  000,  WASATCH  ENERGY 

CORPORATION 
ER96-2830,  000,  WASHINGTON  GAS 

ENERGY  SERVICES.  INC. 
ER97-2592.  000.  WATT  WORKS 
ER95-378,  000,  WESTCOAST  POWER 

MARKETING.  INC. 
ER98-537.  000,  WESTERN  ENERGY 

MARKETERS,  INC. 
ER95-1459,  000,  WESTERN  POWER 

PROVIDERS.  INC. 
ER95-1415.  000.  WICKFORD  ENERGY 

MARKETING,  L.C. 
ER96-34.  000,  WICOR  ENERGY 

SERVICES,  INC. 
ER99-1722,  000,  WILLIAMS  ENERGY 

MARKETING  &  TRADING  COMPANY 
ER95-751,  000.  WILSON  POWER  &  GAS 

SMART.  INC. 
ER97-3526.  000,  WOODRUFF  ENERGY 
ER96-2914,  000.  WORKING  ASSETS 

GREEN  POWER.  INC. 
ER98-1823.  000.  XERXE  GROUP 
ER98-146,  000,  YANKEE  ENERGY 

MARKETING  COMPANY 
ER98-689,  000,  ZAPCO  POWER 

MARKETERS,  INC. 
ER98-3809.  000,  3E  TECHNOLOGIES.  INC. 
ER96-2495.  000.  AEP  POWER 

MARKETING.  INC. 
ER94-890,  000,  AES  POWER,  INC. 
ER98-6,  000,  ALLENERGY  MARKETING 

COMPANY 
ER99-1775,  000.  ALLL\NT  ENERGY 

INDUSTRIAL  SERVICES,  INC. 
ER97-4745,  000,  ALPENA  POWER 

MARKETING,  L.L.C. 
ER99-1751,  000,  AQUILA  ENERGY 

MARKETING  CORPORATION 
ER96-2408,  000,  AVISTA  ENERGY,  INC. 
ER98-459,  000,  BANGOR  ENERGY 

RESALE,  INC. 
ER97-4024,  000,  BRITISH  COLUMBL\ 

POWER  EXCHANGE  CORPORATION 
ER97-4273,  000,  CARGILL-ALLLANT. 

L.L.C. 
ER97-2869,  000,  CENTRAL  HUDSON 

ENTERPRISE  CORPORATION 
ER98-4412.  000,  CET  MARKETING  L.P. 
ER98-421,  000,  CINCAP  IV.  LLC 
ER98-4055,  000,  CINCAP  V,  LLC 
ER93-730.  000.  CINERGY  CAPITAL  & 
TRADING.  INC. 
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ER9&-1170.  000,  CLECO  ENERGY,  L.L.C. 
ER9&-3934,  000,  CLINTON  ENERGY 

MANAGEMENT  SERVICES,  INC. 
ER96-2350,  000,  CMS  MARKETING. 

SERVICES  AND  TRADING  COMPANY 
ER98-449,  000.  COM/ENERGY 

.MARKETING,  INC. 
ER98-2045,  000,  CONNECTIV  ENERGY 

SUPPLY,  INC. 
ER98-2491,  000,  CONSOLIDATED 

EDISON  ENERGY,  INC. 
ER97-705,  OOO,  CONSOLIDATED  EDISON 

SOLUTIONS.  INC. 
ER99-198.  000.  CONSTELLATION 

ENERGY  SOURCE.  INC. 
ER97-2261.  000,  CONSTELLATION 

POWER  SOURCES,  INC. 
ER9&-2075,  000.  CSW  ENERGY  SERVICES. 

INC. 
ER98-4582.  000.  CU  POWER  CANADA 

LTD. 
ER97-1432,  000,  DEPERE  ENERGY 

MARKETING.  INC. 
ER96-2601,  000,  DPL  ENERGY.  INC. 
ER97-3835.  000.  DTE  COENERGY,  L.L.C. 
ER98-3026,  000.  DTE  EDISON  AMERICA. 

INC. 
ER97-3834.  000.  DTE  ENERGY  TRADING. 

INC. 
ER96-109,  000,  DUKE  ENERGY 

MARKETING  CORPORATION 
ER96-2921,  000,  DUKE  ENERGY 

TRADING  AND  MARKETING.  L.L.C. 
ER96-108.  000.  DUKE/LOUIS  DREYFUS. 

L.L.C. 
ER98-3813.  000.  DUKESOLUTIONS.  INC. 
ER99-1610.  000.  E  PRIME,  INC. 
ER99-852.  000.  EDISON  MISSION 

MARKETING  &  TRADING.  INC. 
ER96-2150,  000,  EDISON  SOURCE 
ER9»-1465.  000.  ELWOOD  MARKETING. 

L.L.C. 
ER97-3556.  000.  ENERGETDC.  EMC. 
ER98-4381,  000.  ENERGY  ATLANTIC. 

LLC 
ER94-1402.  000.  ENERGY  MASTERS 

INTERNATIONAL.  INC. 
ER96-2372.  000,  ENOVA  ENERGY.  INC. 
ER98-13.  000,  ENRON  ENERGY 

SERVICES.  INC. 
ER94-24.  000.  ENRON  POWER 

MARKETING.  INC. 
ER98-895.  000.  ENSERCH  ENERGY 

SERVICES.  INC. 
ER96-2964.  000.  ENSERCO  ENERGY.  INC. 
ER95-1615.  000.  ENTERGY  POWER 

MARKETING  CORPORATION 
ER95-1295,  000.  FIRST  ENERGY 

TRADING  ft  POWER  MARKETING.  INC 

ER98-3566.  000.  FPL  ENERGY  POWER 

MARKETING.  INC. 
ER97-3666.  000.  GPU  ADVANCED 

RESOURCES,  INC. 
ER97-4168.  000.  GRIFFIN  ENERGY 

MARKETING.  L.L.C. 
ER98-380.  000.  HORIZON  ENERGY"^ 

COMPANY 
ER97-851.  000.  H.Q.  ENERGY  SERVICES. 

(U.S.)  INC. 
ER94-1475.  000,  ILLINOVA  ENERGY 

PARTNERS.  INC. 
ER95-1465.  000.  INDUSTRL\L  ENERGY 

APPUCATIONS.  INC. 
ER97^116.  000.  INVENTORY 

MANAGEMENT  &  DISTRIBUTION 

COMPANY.  INC. 


ER94-6,  000,  INTERCOAST  POWER 

MARKETING  COMPANY 
ER94-1188,  000.  LG&E  ENERGY 

MARKETING.  INC. 
ER96-1858.  000.  MID-AMERICAN  POWER 

LLC 
ER97-399.  000.  MONTANA  POWER 

TRADING  &  MARKETING  COMPANY 
ER97-841,  000.  NESI  POWER 

MARKETING.  INC. 
ER97-4652,  000.  NEV  EAST,  L.L.C. 
ER97-4653,  000,  NEV  CALIFORNIA,  L.L.C. 
ER97-4654.  000,  NEV  MIDWEST.  L.L.C. 
ER99-1812.  000,  NEW  ENERGY 

PARTNERS.  LLC 
ER97-4636.  000.  NEW  ENERGY 

VENTURES.  INC. 
ER96-2525.  000.  NIAGARA  MOHAWK 

ENERGY  MARKETING,  INC. 
ER98-445.  000.  NORTHERN/ AES  ENERGY 

LLC 
ER97-4281.  000.  NRG  POWER 

MARKETING,  INC. 
ER99-220,  000.  NYSEG  SOLUTIONS.  INC. 
ER97-4345.  000,  OGE  ENERGY 

RESOURCES,  INC. 
ER95-1096,  000.  PACIFICORP  POWER 

MARKETING.  INC. 
ER97-1431 .  000.  PEC  ENERGY 

MARKETING.  INC. 
ER98-3096.  000.  PEPCO  SERVICES,  INC. 
ER95-1614,  000.  PG&E  ENERGY 

SERVICES.  ENERGY  TRADING 

CORPORATION 
ER95-1625,  000.  PG&E  ENERGY  TRADING 

POWER.  L.P. 
ER98-4608.  000.  PP&L  ENERGYPLUS 

COMPANY 
ER97-3926.  000,  PPM  ONE  LLC 
ER97-3927.  000,  PPM  TWO  LLC 
ER97-3928.  000,  PPM  THREE  LLC 
ER97-3929,  000,  PPM  FOUR  LLC 
ER97-3930.  000.  PPM  FIVE  LLC 
ER97-3931.  000.  PPM  SIX  LLC 
ER98-4333,  000.  PRIMARY  POWER 

MARKETING.  LLC 
ER96-1618.  000.  PROGRESS  POWER 

MARKETING.  INC. 
ER97-2176,  000,  PSEG  ENERGY 

TECHNOLOGIES,  INC. 
ER9e-553,  000.  QST  ENERGY  TRADING. 

INC. 
ER97-3056,  000.  R.  HADLER  AND 

COMPANY.  INC. 
ER99-1801,  000.  REUANT  ENERGY 

SERVICES.  INC. 
ER96-1086,  000.  SCANNA  ENERGY 

MARKETING,  INC. 
ER99-14,  000.  SELECT  ENERGY.  INC. 
ER94-1691,  000,  SEMPRA  ENERGY 

TRADING  CORPORATION 
ER99-2181,  000.  SIGCORP  ENERGY 

SERVICES.  L.L.C. 
ER97-4166.  000,  SOUTHERN  COMPANY 

ENERGY  MARKETING  L.P. 
ER99-1841.  000.  SOUTHERN  ENERGY 

CAUFORNL\ 
ER98-1118,  000,  SOUTHERN  ENERGY 

NEW  ENGLAND.  LLC 
ER98-1149.  000.  SOUTHERN  ENERGY 

RETAIL  TRADING  &  MARKETING,  INC. 
ER95-976.  000,  SOUTHERN  ENERGY 

TRADING  &  MARKETING.  INC. 
ER98-4336,  000,  SPOKANE  ENERGY.  LLC 
ER96-1563.  000.  TECO  ENERGYSOURCE, 

INC 


ER96-1316,  000.  TRANSALTA  ENERGY 

MARKETING  CORPORATION 
ER98-3184,  000,  TRANSALTA  ENERGY 

MARKETING  (US)  INC. 
ER96-2715.  000.  UGI  POWER  SUPPLY, 

INC. 
ER97-3954,  000.  UNICOM  POWER 

MARKETING.  INC. 
ER97-3663.  000.  UNION  ELECTRIC 

DEVELOPMENT  CORPORATION 
ER97-2462,  000.  UNITIL  RESOURCES, 

INC. 
ER96-1088.  000,  WPS  ENERGY  SERVICES, 

INC.  AND  WPS  POWER 

DEVELOPMENT,  INC. 
ER97-2517,  000,  XENERGY 
ER98-2185,  000,  AES  ALAMITOS.  L.L.C. 
ER99-1773,  000,  AES  CREATIVE 

RESOURCES,  LP.  AND 
AES  EASTERN  ENERGY,  L.P. 
ER98-2184,  000.  AES  HUNTINGTON 

BEACH,  L.L.C. 
ER98-2186.  000.  AES  REDONDO  BEACH, 

L.L.C. 
ER99-754,  000,  AMERGEN  ENERGY 

COMPANY.  L.L.C. 
ER99-2161.  000.  ARTHUR  KILL  POWER, 

L.L.C. 
ER99-2160.  000,  ASTORL\  POWER,  L.L.C. 
ER99-954,  000.  AYP  ENERGY.  INC. 
ER98-2783.  000,  BRIDGEPORT  ENERGY, 

LLC 
ER99-1115, 000,  CABRILLO  POWER  I, 

L.L.C. 
ER99-1116,  000,  CABRILLO  POWER  U, 

L.L.C. 
ER98-4095,  000,  CARR  STREET 

GENERATING  STATION  L.P. 
ER99-1001,  000,  CH  RESOURCES.  INC. 
ER99-1727,  000,  CINCAP  VI.  L.L.C. 
ER99-415.  000,  COMMONWEALTH 

CHESAPEAKE  COMPANY.  LX.C. 
ER99-2156.  000.  CORDOVA  ENERGY 

COMPANY,  L.L.C. 
ER97-1238,  000.  CSW  POWER 

MARKETING 
ER97-4084,  000,  DENVER  CITY  ENERGY 

ASSOQATES,  L.P. 
ER97-4586.  000.  DE  PERE  ENERGY  L.L.C. 
ER9»-2681,  000,  DUKE  ENERGY  MORRO 

BAY  L.L.C. 
ER98-2680,  000,  DUKE  ENERGY  MOSS 

LANDING  L.L.C. 
ER98-2624,  000,  DUKE  ENERGY  NEW 

SMYRNA  BEACH  POWER  COMPANY, 

LTD.,  LLP 
ER98-2682,  000,  DUKE  ENERGY 

OAKLAND,  L.L.C. 
ER99-1785,  000,  DUKE  ENERGY  SOUTH 

BAY  L.L.C. 
ER99-2168,  000,  DUNKIRK  POWER  L.L.C. 
ER98-4109,  000,  EL  DORADO  ENERGY, 

LLC 
ER98-1127,  000,  EL  SEGUNDO  POWER, 

L.L.C. 
ER99-1695,  000,  ELWOOD  ENERGY  L.L.C. 
ER99-666,  000,  EME  HOMER  CITY 

GENERATION,  L.P. 
ER99-1261.  000,  ENERGY  EAST  SOUTH 

GLENS  FALLS,  LLC 
ER99-1004.  000.  ENTERGY  NUCLEAR 

GENERATING  COMPANY 
ER98-2494,  000.  ESI  VANSYCLE 

PARTNERS.  L.P. 
ER9&-3565,  000.  FPL  ENERGY  AVEC  LLC 
ER98-3511.  000.  FPL  ENERGY  MAINE 

HYDRO  LLC 
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ER98-3562,  000,  FPL  ENERGY  MASON 

LLC 
ER98-3563,  000,  FPL  ENERGY  WYMAN 

LLC 
ER98-3564,  000,  FPL  ENERGY  WYMAN  IV 

LLC 
ER99-806.  000.  GENESEE  POWER 

STATION  L.P. 
ER99-791,  000,  GRAYLING  GENERATION 

STATION  L.P. 
ER99-1248.  000,  HARBOR 

COGENERATION  COMPANY 
ER98-2076.  000,  HAWKEYE  POWER 

PARTNERS,  L.L.C. 
ER99-2162,  000,  HUNTLEY  POWER  L.L.C. 
ER99-1432,  000,  KINCAID  GENERATION 

LLC 
ER99-637,  000,  KOCH  POWER 

LOUISL\NA  L.L.C. 
ER97-2904,  000,  LAKE  BENTON  POWER 

PARTNERS  LLC 
ER98-^222,  000,  LAKE  BENTON  POWER 

PARTNERS  n,  LLC 
ER99-1714,  000,  LAKE  ROAD 

GENERATING  COMPANY,  L.P. 
ER99-1213,  000,  LAKEWOOD 

COGENERATION  LP. 
ER99-2108,  000.  LG&E  CAPITAL 

CORPORATION 
ER99-1125,  000,  LG&E  WESTMORELAND 

RENSSALAER 
ER9&-1796,  000,  LONG  BEACH 

GENERATION  L.L.C. 
ER9S-1992,  000,  MEDICAL  AREA  TOTAL 

ENERGY  PLANT,  INC. 
ER9&-630,  000.  MILLENIUM  POWER 

PARTNERS,  LP 
ER99-1184,  000,  MINNESOTA  AGRt 

POWER  LLC 
ER99-1204,  000,  MOBILE  ENERGY 

SERVICES  COMPANY  L.L.C. 
ER99-1293,  000,  MONMOUTH  ENERGY, 

INC. 
ER97-2518.  000,  NGE  GENERATION,  INC. 
ER96-1335,  000,  PANENERGY  LAKE 

CHARLES  GENERATION,  INC. 
ER99-1936,  000.  PDI  CANADA.  INC. 
ER99-1936.  000,  PDI  NEW  ENGLAND. 

INC. 
ER99-1940,  000,  PENOBSCOT  HYDRO, 

LLC 
ER98-4400,  000,  PITTSFIELD 

GENERATING  COMPANY.  L.P. 
ER99-2082,  000.  RELIANT  ENERGY 

COOLWATER.  L.L.C. 
ER99-2080.  000.  RELIANT  ENERGY 

MANDALAY,  L.L.C. 
ER99-2081 ,  000,  RELLMMT  ENERGY 

ELLWOOD,  L.L.C. 
ER99-2083,  000,  RELIANT  ENERGY 

ETIWANDA.  L.L.C. 
ER99-2079,  000,  REUANT  ENERGY 

ORMOND  BEACH,  LLC 
ER99-1567.  000.  ROCKINGHAM  POWER, 

LLC. 
ER99-2157.  000,  ROCKY  ROAD  POWER, 

LL.C. 
ER99-1712,  000,  SOMERSET  POWER 

LL.C. 
ER99-2044,  000.  SOUTHERN  ENERGY 

BOWLINE.  L.L.C. 
ER98-4115.  000,  SOUTHERN  ENERGY 

CANAL,  LL.C. 
ER9&-1842,  000.  SOUTHERN  ENERGY 

DELTA.  L.L.C. 
ER9a-4116, 000,  SOUTHERN  ENERGY 
KENDALL,  L.LC. 


ER99-2043,  000,  SOUTHERN  ENERGY 

LOVETT,  L.L.C. 
ER99-2045.  000,  SOUTHERN  ENERGY 

NY-GEN,  L.L.C. 
ER99-1833,  000,  SOUTHERN  ENERGY 

POTRERO.  L.L.C. 
ER99-669,  000,  SOUTHERN  ENERGY 

WISCONSIN,  LL.C. 
ER96-2869,  000,  STATE  LINE  ENERGY, 

INC. 
ER98-4643.  000,  STORM  LAKE  POWER 

PARTNERS  I.  L.L.C. 
ER97-4222.  000.  STORM  LAKE  POWER 

PARTNERS  n.  L.L.C. 
ER99-1228,  000.  STORM  LAKE  POWER 

PARTNERS  n,  L.L.C. 
ER98-1767,  000,  TENASKA  FRONTIER 

PARTNERS,  LTD. 
ER98-6,  000,  USGEN  NEW  ENGLAND 
ER99-2186,  000,  WEST  GEORGL\ 

COMPANY  L.P. 
ER98-1965,  000,  WEST  TEXAS  WIND 

ENERGY  PARTNERS,  L.L.C. 
ER98-1279,  000,  WESTERN  KENTUCKY 

ENERGY  CORPORATION 
ER99-967,  000,  WlSVEST-COr<JNECTICUT, 

LL.C. 
ER98-1278,  000,  WKE  STATION  TWO. 

INC. 
ER98-2782,  000,  AG-ENERGY,  L.P. 
ER98-1033,  000,  AUTOMATED  POWER 

EXCHANGE 
ER98-4652, 000.  BORALEX  STRATTON 

ENERGY  INC. 
ER97-886,  000,  BROOKLYN  NAVY  YARD 

COGENERTION  PARTNERS.  L.P. 
ER98-4515,  000.  CADILLAC  RENEWABLE 

ENERGY 
ER99-1875,  000,  CANADL\N  NIAGARA 

POWER  COMPANY 
ER98-3774,  000,  CHOCTAW 

GENERATION  LIMITED  PARTNERSHIP 
ER98-2498,  000,  COBISA-PERSON 

LIMITED  PARTNERSHIP 
ER96-1680,  000,  COGEN  AMERICA 

PARLIN  INC. 
ER98-4423,  000,  COGEN  ENERGY 

TECHNOLOGIES 
ER90-24,  000,  COMMONWEALTH 

ATLANTIC  LIMITED  PARTNERSHIP 
ER98-^512.  000.  CONSOLIDATED  WATER 

POWER  COMPANY 
ER96-149.  000,  DARTMOUTH  POWER 

ASSOCL\TES.  LP 
ER99-616,  000,  DIGHTON  POWER 

ASSOCL\TES  L.P. 
ER98-2305,  000.  EDGAR  ELECTRIC 

COOPERATIVE  ASSOQATION 
ER97-4335,  000.  GEN-SYS  ENERGY 
ER99-1983,  000,  GEYSERS  POWER 

COMPANY 
ER99-705.  000,  GOLDEN  SPREAD 

ELECTRIC  COOPERATIVE 
ER96-726,  000,  GREAT  BAY  POWER 

CORPORATION 
ER97-3583,  000,  GS  ELECTRIC 

GENERATING  COOPERATIVE,  INC. 
ER96-345,  000.  INDECK  PEPPERELL 

POWER  ASSOCIATES,  INC. 
ER95-1007,  000.  LOGAN  GENERATING 

COMPANY.  L.P. 
ER97-2414.  000,  LOWELL 

COGENERATION  COMPANY.  LP. 
ER98-2259,  000,  LSP  ENERGY  LIMITED 

PARTNERSHIP 
ER96-2027, 000.  MIDWEST  ENERGY,  INC. 


ER93-493,  000,  MILFORD  POWER,  L.P. 
ER98-4301,  000,  MOUNT AINVIEW 

POWER  COMPANY 
ER98-4183,  000.  NORTHEAST  EMPIRE 

LIMITED  PARTNERSHIP  #1 
ER98-1125,  000,  NORTHEAST  EMPIRE 

LIMITED  PARTNERSHIP  #2 
ER97-4314.  000,  OLD  DOMINION 

ELECTRIC  COOPERATIVE 
ER96-1196,  000,  OXBOW  POWER 

MARKETING,  INC. 
ER97-504,  000,  PACIFIC  NORTHWEST 

GENERATING  COOPERATIVE 
ER98-2270.  000,  PEI  POWER 

CORPORATION 
ER98-2782,  000,  POWER  CITY 

PARTNERS,  LP. 
ER98-4302.  000,  RIVERSIDE  CANAL 

POWER  COMPANY 
ER99-970,  000,  ROCKGEN  ENERGY,  L.LC. 
ER99-1914,  000,  SCC-Ll,  L.L.C. 
ER99-1915.  000,  SCC-L2,  LL.C. 
ER99-1942,  000,  SCC-L3,  L.L.C. 
ER98-2782,  000.  SENECA  POWER 

PARTNERS.  L.P. 
ER9&-1943.  000,  SITHE  NEW  ENGLAND 

HOLDINGS  LLC 
ER98-2603,  000,  SOUTHWOOD  2000.  INC. 
ER98-2782,  000,  STERLING  POWER 

PARTNERS,  LP. 
ER99-213.  000.  SUNLAW 

COGENERATION  PARTNERS,  LP. 
ER99-1744,  000.  UAE  LOWELL  POWER 

L.LC. 
ER98-3030.  000,  WESTCHESTER  RESCO 

COMPANY,  L.P. 
ER97-4.'i87,  000.  WILUAMS 

GENERATING  COMPANY— HAZELTON 
ER98-411,  000.  WOLVERINE  POWER 

SUPPLY  COOPERATIVE.  INC. 
CAE-26. 
DOCKET*  ER98-2184,  002,  AES 

HUNTINGTON  BEACH,  L.L.C. 
OTHER#S  ER98-2184,  003.  AES 

HUNTINGTON  BEACH.  L.L.C. 
ER98-2185.  002,  AES  ALAMTTOS,  L.L.C. 
ER98-2185.  003.  AES  ALAMTTOS,  L.L.C. 
ER9&-2186,  002,  AES  REDONDO  BEACH, 

L.L.C. 
ER98-2186.  003,  AES  REDONDO  BEACH. 

L.LC. 
CAE-27. 
DOCKET*  ER99-1158,  001,  NEW 

HAMPSHIRE  ELECTRIC  COOPERATIVE, 

INC.  V.  PUBUC  SERVICE  COMPANY  OF 

NEW  HAMPSHIRE 
OTHER#S  EL98-35,  001.  NEW 

HAMPSHIRE  ELECTRIC  COOPERATIVE, 

INC.  V.  PUBLIC  SERVICE  COMPANY  OF 

NEWHAMSPHIRE 
EL99-52.  000,  NEW  HAMPSHIRE 

ELECTRIC  COOPERATIVE,  INC.  V. 

PUBUC  SERVICE  COMPANY  OF  NEW 

HAMPSHIRE 
CAE-28. 

OMTTTED 
CAE-29. 
DOCKET*  EC98-40,  001,  AMERICAN 
ELECTRIC  POWER  COMPANY  AND 
CENTRAL  AND  SOUTH  WEST 
CORPORATION 
OTHER#S  ER98-2770.  001,  AMERICAN 
ELECTRIC  POWER  COMPANY  AND 
CENTRAL  AND  SOUTH  WEST 
CORPORATION 
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ER98-2786,  001,  AMERICAN  ELECTRIC 

POWER  COMPANfY  AND  CENTRAL 

AND  SOUTH  WEST  CORPORATION 
CAB-30. 

DOCKET#  EL99-54.  000,  SAN 

FRANCISCO  BAY  AREA  RAPID 

TRANSIT  DISTRICT  V.  PACinC  GAS 

AND  ELECTRIC  COMPANY 
CAE-31. 
DOCKET#  EL99-59,  000,  BRIDGER 

VALLEY  ELECTRIC  ASSOCL\TION 
OTHER#S  EL99-60,  000,  FLOWELL 

ELECTRIC  ASSOOATION 
EL99-61.  000.  MT.  WHEELER  POWER, 

INC. 
CAE-32. 
DOCKET*  EL99-10,  000.  CITY  OF  LAS 

CRUCES,  NEW  MEXICO  V.  EL  PASO 

ELECTRIC  COMPANY 
OTHER#S  EL99-10,  001.  CITY  OF  LAS 

CRUCES,  NEW  MEXICO  V.  EL  PASO 

ELECTRIC  COMPANY 
CAE-33. 
DOCKET#  AC9»-33.  000,  TUCSON 

ELECTRIC  POWER  COMPANY 
OTHER#S  EL99-33,  000,  TUCSON 

ELECTRIC  POWER  COMPANY 
CAE-34. 
DOCKET*  EL99-44,  000,  ARIZONA  PUBUC 

SERVICE  COMPANY  V.  IDAHO  POWER 

COMPANY 
CAE-35. 
DOCKET*  SC97-2.  000,  CITY  OF  LAS 

CRUCES,  NEW  MEXICO  V.  EL  PASO 

ELECTRIC  COMPANY 
CAE-36. 

OMITTED 
CAE-37. 
DOCKET*  EL99-48,  000,  FLATHEAD 

ELECTRIC  COOPERATIVE,  INC. 
CAE-38. 
DOCKET*  EL99-53,  000,  BLACK  HILLS 

CORPORATION 
CAE-39. 
DOCKET*  NJ99-2,  000.  SUNFLOWER 

ELECTRIC  POWER  CORPORATION 
CAE-40. 
DOCKET*  RM9&-3,  000,  OPEN  ACCESS 

SAME-TIME  INFORMATION  SYSTEM 
CAE-41. 
DOCKET*  NJ98-5,  002,  BIG  RIVERS 

ELECTRIC  CORPORATION 
CAE-42. 
DOCKET*  OA97-105,  003,  CAROLINA 

POWER  &  UGHT  COMPANY 
OTHER#S  OA97-184,  004,  THE  DETROIT 

EDISON  COMPANY 
OA97-280,  004,  KANSAS  CITY  POWER  & 

UGHT  COMPANY 
OA97-287,  003,  CENTRAL  POWER  AND 

UGHT  COMPANY.  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY  AND  WEST  TEXAS 

LmUTIES  COMPANY 
OA97-422,  004,  CENTRAL  MAINE 

POWER  COMPANY 
OA97-433,  003,  PUBLIC  SERVICE 

COMPANY  OF  NEW  MEXICO 
OA97-440,  004,  PECO  ENERGY 

COMPANY 
OA97-446,  003,  UTILICORP  UNITED,  INC. 
OA97-458,  003,  ENTERGY  SERVICES, 

INC.,  ENTERGY  ARKANSAS,  INC., 

ENTERGY  GULF  STATES,  INC.  AND 

ENTERGY  L0U1SL\NA,  INC.,  ET  AL 


OA97-462,  004,  MAINE  ELECTRIC 

POWER  COMPANY 
OA97-720,  003,  PUBUC  SERVICE 

COMPANY  OF  NEW  MEXICO 
CAE-43. 

DOCKET*  OA97-460,  003,  KENTUCKY 

UTIUTIES  COMPANY  AND 

LOUISVILLE  GAS  AND  ELECTRIC 

COMPANY 
OTHER#S  OA97-402,  003,  KENTUCKY 

UTILITIES  COMPANY  AND 

LOUISVILLE  GAS  AND  ELECTRIC 

COMPANY 
OA97-402,  004.  KENTUCKY  UTIUTIES 

COMPANY  AND  LOUISVILLE  GAS 

AND  ELECTRIC  COMPANY 
OA97^52,  004,  ROCHESTER  GAS  AND 

ELECTRIC  CORPORATION 
OA97^60,  004,  KENTUCKY  LTnUTIES 

COMPANY  AND  LOUISVILLE  GAS 

AND  ELECTRIC  COMPANY 
0A97-464,  002,  SIERRA  PACmC  POWER 

COMPANY 
OA97-464,  003,  SIERRA  PACmC  POWER 

COMPANY 
CAE-44. 

DOCKET*  ER98-570,  000,  MAINE 

YANKEE  ATOMIC  POWER  COMPANY 
OTHER#S  EL98-13,  000,  BANGOR 

HYDRO-ELEC  COMPANY,  V.  ASHBURN 

MUNICIPAL  UGHT  DEPARTMENT,  ET 

AL. 
EL98-14,  000,  MAINE  PUBUC 

ADVOCATE  V.  MAINE  YANKEE 

ATOMIC  POWER  COMPANY 
CAE-45. 
DOCKET*  ER98-495.  001,  PACIFIC  GAS  & 

ELECTRIC  COMPANY 
OTHER#S  ER98-441,  001,  SOUTHERN 

CALIFORNIA  EDISON  COMPANY 
ER98-^41,  004,  SOUTHERN  CALIFORNIA 

EDISON  COMPANY 
ER9&-495,  004,  PACIFIC  GAS  &  ELECTRIC 

COMPANY 
ER98-496,  001,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER98-496,  003,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER98-1614,  002,  PACfflC  GAS  & 

ELECTRIC  COMPANY 
ER98-2145,  002,  PACIFIC  GAS  & 

ELECTRIC  COMPANY 
ER98-2160,  001,  SAN  DIEGO  GAS  & 

ELECTRIC  COMPANY 
ER98-2668,  004,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER98-2668,  005,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER98-2669,  003,  DUKE  ENERGY 

OAKLAND  LLC 
ER98-2669.  004,  DUKE  ENERGY 

OAKLAND  LLC 
ER98-^296,  001,  DUKE  ENERGY 

OAKLAND  LLC 
ER98-4296,  002,  DUKE  ENERGY 

OAKLAND  LLC 
ER98-4300,  001,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER98-4300,  002,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER99-1127.  002,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER99-1127,  003,  DUKE  ENERGY  MOSS 

LANDING  LLC 
ER99-1128,  002,  DUKE  ENERGY 

OAKLAND  LLC 


ER99-1128,  003,  DUKE  ENERGY 

OAKLAND  LLC 
CAE-46. 
DOCKET*  ER98-899,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
OTHER#S  ER98-1923,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
ER98-1923,  001,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-47. 
DOCKET*  EL97-57.  000,  DESERET 

GENERATION  &  TRANSMISSION 

COOPERATIVE 
CAE-48. 
DOCKET*  ER99-2336,  000,  ILLINOIS 

POWER  COMPANY 

Consent  Miscellaneous  Agenda 

CAM-1. 
DOCKET*  RM99-6.  000,  ELECTRONIC 
SERVICE  OF  DOCUMENTS 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
DOCKET*  GT99-26,  000,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  RP96-312  014  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-2. 
DOCKET*  PR99-7,  000,  JEFFERSON 
ISLAND  STORAGE  &  HUB  L.L.C. 
CAG-3. 
IXX3CET*  RP96-389.  005,  COLUMBL\ 
GULF  TRANSMISSION  COMPANY 
CAG-4. 
DOCKET*  RP99-195,  001,  EQUTTRANS, 
L.P. 
CAG-5. 
DOCKET*  RP99-286,  000,  GRANITE 
STATE  GAS  TRANSMISSION,  INC. 
CAG-6. 
DOCKET*  RP99-294,  000.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-7. 
DOCKET*  RP99-301,  000.  ANR  PIPELINE 
COMPANY 
CAG-8. 

OMITTED 
CAG-9. 

OMITTED 
CAG-10. 

OMITTED 
CAG-11.  . 
DOCKET*  RP97-287,  032,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-12. 
DOCKET*  RP99-284,  000,  KERN  RIVER 
GAS  TRANSMISSION  COMPANY 
CAG-1 3. 
DOCKET*  RP99-285,  000.  VIKING  GAS 
TRANSMISSION  COMPANY 
CAG-14. 

OMITTED 
CAG-15. 

DOCKET*  RP99-289,  000,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-16. 
DOCKET*  RP99-290.  000,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-1 7. 

OMITTED 
CAG-18. 
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OMITTED 
CAG-19. 
DOCKET#  RP99-296,  000,  TRUNKLINE 
GAS  COMPANfY 
CAG-20. 

OMITTED 
CAG-21. 
DOCKET#  RP99-300,  000,  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-22. 
DOCKET#  TM99-3-59.  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-23. 
DOCKET*  RP93-197,  004,  SOUTHERN 
CALIFORNIA  GAS  COMPANY 
CAG-24. 
DOCKET*  RP99-186,  001,  FLORIDA  GAS 

TRANSMISSION  COMPANY 
OTHER#S  RP99-186,  000,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-25. 

OMITTED 
CAG-26. 
DOCKET*  SA99-5,  001,  ARGENT 
ENERGY,  INC. 
CAG-27. 
DOCKET*  RP98-117,  004,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
OTHER#S  TM98-2-53,  008,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-28. 
DOCKET*  RP97-126.  013.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 
CAG-29. 
DOCKET*  RS92-12,  015.  WILLIAMS 

NATURAL  GAS  COMPANY 
OTHER*S  RP93-171,  003,  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-30. 

OMITTED 
CAG-31. 

OMITTED 
CAG-32. 

DOCKET*  RP94-72,  009,  IROQUOIS  GAS 

TRANSMISSION  SYSTEM,  L.P. 
OTHER*S  FA92-59,  007,  IRC)QUOIS  GAS 

TRANSMISSION  SYSTEM,  L.P. 
RP97-126,  000,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 
CAG-33. 
DOCKET*  RP92-163,  009,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
OTHER*S  RP92-170.  009,  WILLISTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
RP92-236,  015,  WILUSTON  BASIN 
INTERSTATE  PIPELINE  COMPANY 
CAG-34. 
DOCKET*  RP95-364,  005,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-35. 
DOCKET*  RP95-409,  000,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-36. 
DOCKET*  MG99-14,  000,  MICHIGAN  GAS 
STORAGE  COMPANY 
CAG-37. 

DOCKET*  MG98-14,  002,  KANSAS 
PIPELINE  COMPANY 
CAG-38. 
DOCKET*  CP97-774,  002.  CNG 
TRANSMISSION  CORPORATION  AND 


TEXAS  EASTERN  TRANSMISSION 

CORPORATION 
CAG-39. 
DOCKET*  CP98-228,  001,  NORTHERN 

NATURAL  GAS  COMPANY 
CAG-M). 
DOCKET*  CP99-61 ,  000,  TRISTATE 

PIPELINE.  L.L.C. 
OTHER#S  CP99-62,  000,  TRISTATE 

PIPELINE.  L.L.C. 
CP99-63,  000,  TRISTATE  PIPELINE,  L.L.C. 
CP99-64.  000,  TRISTATE  PIPELINE,  L.L.C. 
CAG-41. 
DOCKET*  CP99-320,  000,  SUMAS 

ENERGY  2.  INC. 
CAG-42. 
DOCKET*  CP99-323,  000,  EL  PASO 

NATURAL  GAS  COMPANY 
CAG-43. 
DOCKET*  CP98-131,  000.  VECTOR 

PIPELINE  L.P. 
OTHER#S  CP98-131,  001,  VECTOR 

PIPELINE  L.P. 
CP98-133.  000,  VECTOR  PIPELINE  L.P. 
CP98-133,  001,  VECTOR  PIPELINE  L.P. 
CP98-134,  000,  VECTOR  PIPELINE  L.P. 
CP98-134,  001,  VECTOR  PIPELINE  L.P. 
CP98-135,  000,  VECTOR  PIPELINE  L.P. 
CAG-44. 
DOCKET*  CP99-46,  000.  ALGONQUIN 

GAS  TRANSMISSION  COMPANY 
CAG-45. 
DOCKET*  CP98-554.  000.  NORTHWEST 

PIPELINE  CORPORATION 
OTHER*S  CP98-554,  001,  NORTHWEST 

PIPELINE  CORPORATION 
CAG-46. 
DOCKET*  OR9&-4,  000,  SINCLAIR  OIL 

CORPORATION  V.  PLATTE  PIPE  LINE 

COMPANY 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 
RESERVED 

Regular  Agenda — Miscellaneous 

M-1. 
OMITTED 

Oil  and  Gas  Agenda 

L 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 
RESERVED 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-13162  Filed  5-20-99;  11:39  am] 

BiixiNG  CODE  enr-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00601;  Fm.-60ei-9] 

Notice  of  PuMic  Meeting;  EPAAJSDA 
Workshop  on  Bacillus  tliuringiensis 
Crop  Resistance  Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  and  United  States 
Department  of  Agriculture  (USDA)  will 
conduct  a  one-day  joint  public 
workshop  on  managing  the  emergence 
of  insect  populations  that  are  resistant 
to  Bacillus  thuringiensis  (Bt)  plant- 
pesticides.  The  workshop  will  provide 
the  two  Agencies  with  information  to 
help  them  develop  and  implement  plans 
related  to  managing  resistance. 
DATES:  The  meeting  will  be  held  on 
Friday  June  18, 1999  from  8:00  am  to 
5:30  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
Holiday  Inn,  Chicago-O'Hare 
International  Airport,  5440  River  Road, 
Rosemont,  IL,  telephone  number:  847- 
671-6350. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sharlene  R.  Matten,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone  number:  703-605-0514;  e- 
mail  address:  matten.sharlene@epa.gov; 
fax:  703-308-7026.  For  questions 
specifically  about  registration  for  the 
workshop,  contact  the  person  listed  in 
Unit  n  B  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  GENERAL  INFORMATION 

A.  Does  this  Notice  Apply  to  Me? 

This  notice  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  by  this 
notice.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particiilar  entity,  consult  the 
technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Any 
Documents  Discussed  in  this  Notice? 

1.  ElectronicaUy.  You  may  obtain 
electronic  copies  of  this  document  and 
related  supporting  materials  from  the 
EPA  internet  Biopesticides  Home  Page 
at  http://www.epa.gov/pesticides/ 
hi  opesticides/btworkshop6 1 8  .htm . 
Electronic  copies  of  this  document  and 
a  draft  agenda  for  the  workshop  are 
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currently  available;  draft  questions  for 
panelists  and  an  EPA/USDA  Position 
Paper  will  be  available  by  June  1, 1999. 
You  can  also  go  to  the  EPA  internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Reg\ilatioDs"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register  -  Environmental  Docimients." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

2.  Fax  on  Demand.  You  may  request 
a  faxed  copy  of  the  EPA/USDA  Position 
Paper  by  using  a  faxphone  to  call  (202) 
401-0527  and  selecting  item  (6036). 
You  may  also  follow  the  automated 
menu. 

3.  In  person.  If  you  have  any 
questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  technical  person  identified 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

In  addition,  the  official  record  for  this 
notice,  including  the  public  version,  has 
been  established  imder  docket  control 
number  [OPP-00601].  This  official 
record  not  only  includes  the  documents 
that  are  physically  located  in  the  docket, 
but  jdso  includes  all  the  documents  that 
are  referenced  in  those  documents.  A 
public  version  of  this  official  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments,  but  does 
not  include  any  information  claimed  as 
CBI,  is  available  for  inspection  in  Rm. 
119,  Crystal  Mall  2  (CM  #2).  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
niunber  is  703-305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  niunber  [OPP- 
00601]  in  the  subject  line  on  the  first 
page  of  your  response.  Comments  on  the 
EPA/USDA  position  paper,  especially 
on  Bt  com,  should  be  forwarded  to  the 
Agency  no  later  than  July  23,  1999. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiut:es  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epamail.epa.gov. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
Confidential  Business  Information  (CBI). 
Submit  electronic  comments  as  an 
ASCn  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption, 
or  in  WordPerfect  5.1/6.1.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identffied  by  the  docket  control 
number  [OPP-00601].  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  dociunent  as 
Confidential  Business  Information  (CBI) 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  any  information  claimed  as 
CBI,  a  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  If  you  have 
any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

E.  Wliat  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  imintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  diuing  the 
development  of  the  fined  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 


5.  Tell  us  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Offer  alternative  ways  to  improve 
this  activity. 

8.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

9.  At  the  beginning  of  your  comments, 
be  sure  to  properly  identify  the 
dociunent  you  are  commenting  on.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  [OPP-00601]  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  Federal  Register  citation, 
and/or  the  appropriate  EPA  or  0MB  ICR 
mmiber. 

n.  BACKGROUND 

A.  What  Issues  Will  the  Workshop 
Address? 

On  Friday,  June  18, 1999,  the  EPA/ 
USDA  will  conduct  a  joint  public 
workshop  on  Bt  crops  to  discuss 
specific  insect  resistance  management 
issues  focusing  on  Bt  com.  Four 
preselected  panels  will  explore:  Refuge 
Design  and  Deployment;  Grower 
Education;  Monitoring  and  Remedial 
Action;  and  Compliance  Issues.  The 
workshop  will  begin  with  introductory 
comments  from  representatives  of  EPA 
and  USDA.  Panelists  will  be  selected 
beforehand  from  the  various  stakeholder 
groups:  industry,  academia,  USDA, 
conventional  and  organic  growers, 
public  interest  groups,  and  the  National 
Com  Growers  Association.  Each  panel's 
presentation  will  be  followed  by 
approximately  30-60  minutes  of  open 
discussion.  Proceedings  will  be  sent  to 
all  attendees  and  posted  on  the 
Biopesticides  website:  (http:// 
www.epa.gov/pesticides/biopesticides). 

EPA  believes  that  managing  insect 
resistance  to  Bt  toxins  is  important 
because  of  the  threat  that  resistance 
poses  to  the  high  benefits  and  low  risk 
of  using  Bt  toxins  in  transgenic  crops 
and  in  microbial  spray  formulations. 
With  use  of  Bt-crops  increasing,  EPA 
recognizes  the  value  of  ensuring  that  Bt 
crops  and  microbial  Bt's  remain 
effective  against  target  pests  for  as  long 
as  possible.  To  this  end,  EPA  has 
worked  with  stakeholders  (e.g., 
industry,  public  sector  research  and 
extension,  growers,  user  groups,  public 
interest  groups,  and  government 
agencies)  to  address  resistance 
management  for  Bt  crops. 
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B.  What  Should  I  Do  if  I  Want  to  Attend 
the  Workshop? 

EPA  strongly  requests  all  persons 
planning  on  attending  the  workshop  to 
preregister.  This  infonnation  is  needed 
to  ensure  adequate  space  for  attendees. 
There  is  no  registration  fee.  To  register, 
please  visit  the  workshop  website  at 
http://www.epa.gov/pesticides/ 
biopesticidesA)tworkshop618.htm  and 
fill-out  the  registration  form  there.  As  an 
alternative,  you  may  provide  the 
foUowring  registration  information 
directly  to  Teresa  Bullock  by  e-mail  or 
fax:  Name(s);  Organization;  Mailing 
Address;  Phone;  Fax;  E-mail.  Teresa 
Bullock  can  be  reached  by:  E-mail: 
tbullock@niu.edu;  Fax:  815-753-9348; 
telephone:  815-753-9347;  Mailing 
Address:  Teresa  Bullock,  American 
Farmland  Trust,  P.O.  Box  987,  DeKalb, 
IL  60115. 

A  block  of  rooms  has  been  reserved  at 
the  workshop  hotel  at  a  special  rate. 
Please  make  your  reservation  early  to 
ensure  you  get  a  room  at  that  rate.  Make 
your  reservation  by  calling:  Holiday  Inn 
O'Hare  International,  5440  North  River 
Road,  Rosemont,  EL  60018-5232;  Phone: 
847-  671-6350;  Fax:  847-«71-5406; 
Room  Reservations:  1-888-OHARE-HI 
(1-888-642-7344).  The  hotel  is  located 
1.5  miles  east  of  O'Hare  International 
Airport,  adjacent  to  the  Rosemont 
Convention  Center  and  Rosemont 
Theatre. 

List  of  Subjects 

Environmental  protection,  Bt  com,  Bt 
crops,  pesticides,  plant-pesticides, 
biopesticides,  resistance  management. 

Dated:  May  17, 1999. 


Janet  L.  Andersen, 

Biopesticides  and  Pollution  Prevention 
Division,  Office  of  Pesticide  Progranis. 

[FR  Doc.  99-13033  Filed  5-21-99;  8:45  am] 
BRUNG  CODE  «S60-5(M: 


ENVIROflMENTAL  PROTECTION 
AGENCY 

[FRL-«349-1] 

Gulf  Of  Mexico  Program's  Policy 
Review  Board  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (US  EPA). 
ACTION:  Notice  of  meeting. 

summary:  Under  the  Federal  Advisory 
Act,  Pub.  L.  92463,  EPA  gives  notice  of 
a  meeting  of  the  Gulf  of  Mexico  Program 
(GMP)  Policy  Review  Board  (PRB). 
DATES:  The  PRB  meeting  will  be  held  on 
Tuesday,  June  22, 1999  from  10  a.m.  to 
3:30  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  New  Orleans  International  Airport 
(Parabola  Room)  West  Lobby  above 
Concourse  C,  P.  O.  Box  20007,  New 
Orleans,  LA.  Phone:  (504)  464-3547. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Building  1103,  Room  202,  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  will  include:  Discussion  of 
National  Priorities  for  Coastal 
Communities  and  Implementation  of  the 
Clean  Water  Action  Plan,  Gulf  Coastal 
Sewage  Initiative,  Coimty  Government 
as  a  GMP  Partner,  Overview  of 
Louisiana's  Coast  2050,  and  GMPO 
Director's  Agenda. 
The  meeting  is  open  to  the  public. 

Dated  May  18, 1999. 
James  D.  Giattina, 

Director,  Gulf  of  Mexico  Program  Office. 
[FR  Doc.  99-13031  Filed  5-21-99;  8:45  am) 

BILLING  CODE  6660-60-P 


ENVIRONIflENTAL  PROTECTION 
AGENCY 


[FRL-6348-6I 

Proposed  Agreement  Pursuant  to 
Sections  122  (g)  and  (h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  UabUlty 
Act  for  the  Adams  County/Qulncy 
LandnHs  2  and  3  Superfund  Site 

AGENCY:  U.S.  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Notice;  request  for  public 

comment  on  proposed  de  minimis 

settlement. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
("CERCLA"),  notification  is  hereby, 
given  of  a  proposed  administrative 
agreement  concerning  the  Adams 
County/Quincy  Landfills  2  and  3 
hazardous  waste  site  located  on  Old 
Broadway  Road  approximately  5  miles 
east  of  the  City  of  Quincy,  Illinois  (the 
"Site").  EPA  proposes  to  enter  into  this 
agreement  imder  the  authority  of 
sections  122(g)  and  (h)  and  107  of 
CERCLA.  The  proposed  agreement  has 
been  executed  by  the  following  de 
minimis  parties:  A.  Fischer  Builders, 
Inc.;  Abbott  Supply,  Inc.;  Albert  R.  Scott 
&  Son;  Allen  &  Sons  Inc.;  Awerkamp 
Machine  Co.;  Bemzen  Liimber  Co.,  Inc. 
(f/k/a  Middendorf  Brothers  Limiber  Co., 
Inc.);  Berry  Bearing  Company;  Blick's 
Construction  Co.,  Inc.;  Buford  Ward 


Chevrolet,  Inc.;  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (f/k/a  The  Burlington 
Northern  Railroad);  Champion 
International  Corp.;  Clarklifl  of  Quincy; 
Coleman  Motor  Company,  Inc.  (f/k/a 
Quincy  Datsun  Inc.);  Comstock-Castle 
Stove  Co.;  Crescent  Electric  Supply 
Company;  Dale  Koontz;  Dick  Wentura; 
Don  Waterkotte  &  Sons  Const.;  E.  E. 
Sandifer;  Eugene  Mast;  Fierge  Auto 
Parts  Co.;  Frese  Ornamental  Nursery, 
Inc.;  Geise  Buick-Pontiac;  Gem  City 
Electric  Co.;  Geo.  Keller  &  Sons; 
Glenayre  Electronics,  Inc.  (as  successor 
in  interest  Quintron  Corporation); 
Hadler  International,  Inc.;  Heidbreder- 
Peters  Co.;  Heintz  Electric  Co.;  Hertz 
Licensee  (c/o  James  R.  Thompson,  ^ 
Quincy  Rental,  Inc.);  Hollister-Whitney 
Elevator  Corp.;  Illinois  Ayers  Oil  Co.; 
Irwin  Paper  Company  (Unisource 
Worldwide,  Inc.);  J.  Jarvis  &  Son  Inc.;  JK 
Creative  Printers;  John  Kuhn  &  Son; 
John  Lammers  Pliunbing  &  Heating; 
Kenneth  Bigelow;  Kuhlman 
Construction  Co.;  Maxwell  &  Bellis 
Photographers,  Inc.  and  John  E. 
Maxwell;  Merkels  Inc.;  Michelman  Steel 
Co.;  Midwest  Patterns,  Inc.;  Mississippi 
Belle  Dist.  Co.,  Inc.;  N.  Kohl  Grocer 
Company  (d/b/a  Kohl  Wholesale); 
Pepsi-Cola  Quincy  Bottling  Co.;  Peters 
Heating  &  Air  Conditioning,  Inc.;  The 
Prince  Maiiufacturing  Company  and 
Chattem,  Inc.;  Quincy  Newspapers,  Inc. 
(d/b/a  Quincy  Herald-Whig);  Quincy 
Paper  Box  Division  of  Russell  Stover 
Candies,  Inc.;  Quincy  Physicians  & 
Surgeons  Clinic  (d/b/a  Quincy  Medical 
Group);  Quincy  Recycle  Paper,  Inc.; 
Quincy  Rug  Works,  Inc.;  Quincy  Storage 
k  Transfer;  Quincy  Supply  Company; 
Reed  State  Street  Shell/Bob  Hultz;  Rees 
Construction  Co.;  Richards  Electric 
Motor  Co.;  Robert  Howell  Construction; 
Robert  O.  McKenzie;  Roy  Bennett 
Furniture;  Roy  Vonder  Haar;  Rupp 
Masonry  Construction  Co.;  Russell  G. 
Schuette;  S&N  Body  Shop;  Sears, 
Roebuck  and  Co.;  Smith  Builders  Inc.; 
Sprout's  Inn;  Taylor's  Furniture  Inc.; 
Tenk  Brothers  Construction,  Inc.; 
Timberline  Lumber  &  Home  Center  Inc.; 
Toiunear  Roofing;  V&E  Builders 
(Emmanuel  Voepel  &  Geoi^ge  Elliott); 
Wally  Hutter  Oil  Co.;  Wickes  Lumber; 
United  States  Postal  Service;  and  the 
United  States  Government  Department 
of  Army  Reserve  Training  Center. 

Under  the  proposed  agreement,  the  de 
minimis  Settling  Parties  will  pay  a  total 
of  approximately  $1,103,362  into  an 
escrow  account  to  be  used  for  response 
costs  incurred  and  to  be  incuired  at  the 
Site.  A  group  of  seven  non-de  minimis 
settlors  imder  this  agreement  will 
reimburse  $224,104  in  response  costs 
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incuned  by  EPA  at  the  Site,  and  pay 
EPA's  costs  of  overseeing  the  remedial 
action  that  these  seven  non-de  minimis 
parties  are  performing  at  the  Site.  EPA 
inoirred  response  costs  overseeing 
response  activities  conducted  to 
mitigate  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment  present  or  threatened  by 
hazardous  substances  present  at  the 
Site.  The  non-de  minimis  settlors  under 
this  proposed  agreement  are: 
Bridgestone/Firestone,  Inc.;  BFI  Waste 
Systems  of  North  America,  Inc.  (f/k/a 
Browning-Ferris  Industries  of  Quincy, 
Illinois,  Inc.);  Qty  of  Quincy,  Illinois; 
Coltec  Industries  Inc.;  Gardner  Denver, 
Inc.;  Harris  Corporation;  and  Motorola, 
Inc. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the  EPA  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  wiU 
consider  all  comments  received  and 
may  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 

DATES:  Commenu  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  June  23, 1999. 

AD0RE8SCS:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Adams 
Coimty  Quincy  I.andfills  2  and  3, 
Quincy,  Illinois,  U.S.  EPA  Docket  No. 
V-W-99C-542. 

FOR  FURTHER  mFORUATION  CONTACT: 
Thomas  J.  Krueger,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  C-14J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604- 
3590,  (312)  886-0562. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  firom  the  EPA's 
Region  5  Office  of  Regional  Coimsel;  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  5  Office  of  Regional 
Coimsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  Sections 
9601-9675. 

William  E.  Muno, 

Director,  Superfund  Division,  Region  5. 
(FR  Doc.  99-13032  Filed  5-21-99;  8:45  amj 
MIMQ  COM  lono  BO  r 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  «  TIME:  Thursday,  May  27, 1999  at 
10:00  a.m. 

PLACE:  999  E  street  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

rTEMS  TO  BE  DISCUSSEO: 

Correction  and  Approval  of  Minutes. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 
Maijorie  W.  Emmons, 
Secretary  of  the  Commission. 
[FR  Doc.  99-13243  Filed  5-20-99;  3:47  pm] 

BRJJNQ  CODE  871S-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Ried 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-007690-026. 
Title:  India,  Pakistan,  Bangladesh, 

Ceylon  and  Burma  Outward  Freight 

Conference. 
Parties: 

Shipping  Corporation  of  India,  Ltd. 

Watermen  Steamship  Corporation. 
Synopsis:  The  proposed  Amendment 

reduces  the  independent  action  notice 

from  ten  calendar  days'  written  notice 

to  5  calendar  days'  written  notice. 
Agreement  No.:  202-008650-020. 
Title:  Calcutta,  East  Coast  of  India  and 

Bangladesh/U.S.A.  Conference. 
Parties: 

Bangladesh  Shipping  Corporation 

Shipping  Corporation  of  Ladia,  Ltd. 

Waterman  Steamship  Corporation. 
Synopsis:  The  proposed  Amendment 

reduces  the  independent  action  notice 

from  ten  calendar  days'  written  notice 

to  5  calendar  days  written  notice. 
Agreement  No.:  217-011663. 
Title:  Dole/King  Ocean  Space  Charter 

Agreement. 
Parties: 

Dole  Ocean  Liner  Express  ("Dole") 

King  Ocean  Central  America  S.A. 


.   ("King  Ocean"). 
Synopsis:  The  proposed  Agreement 
would  permit  Dole  to  charter  space 
bom  Khig  Ocean  in  the  trade  between 
Port  Everglades,  Florida,  and  Puerto 
Cortes,  Honduras,  and  Puerto  Barrios, 
Guatemala. 

Dated:  May  18, 1999. 

By  order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-12970  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  6730-01-11 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License, 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  ptusuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dates  shown  below: 
License  Number:  2032 
Name:  American-Carribean,  Inc. 
Address:  8000  N.W.  68th  Street,  P.O. 

Box  520626,  Miami,  FL  33152-0626. 
Date  Revoked:  April  10, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3979 
Name:  American  Customs  Inc. 
Address:  700  Rockaway  Turnpike, 

Lawrence,  NY  11559 
Date  Revoked:  April  14, 1999. 
Reason:  Surrendered  license 

volimtarily. 
License  Number:  3801 
Name:  Avair  Services,  Inc. 
Address:  351  Roosevelt  Avenue, 

Carteret,  NJ  07008 
Date  Revoked:  April  3, 1999. 
Reason:  Failed  to  maintaia  a  valid 

surety  bond. 
License  Number:  3428 
Name:  B.L.T.  Forwarding  Company,  Inc. 
Address:  8209  N.W.  66th  Street,  Miami, 

FL  33166 
Date  Revoked:  April  30, 1999. 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  3520 

Name:  ETA  Import  &  Export  Ltd. 

Address:  1  Cross  island  Plaza,  3rd  Floor, 

Jamaica,  NY  11422 
Date  Revoked:  April  13, 1999. 
Reason:  Surrendered  license 

volimtarily. 
License  Number:  3578 
Name:  Fisher  Transport,  Inc. 


Address:  2680  Coyle  Avenue,  Elk  Grove 

Village,  IL  60007 
Date  Revoked:  April  3, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  199 
Name:  Hyman  W.  Ebert  d/b/a  H.W. 

EbertCo. 
Address:  59  East  79th  Street,  New  York, 

NY  10021 
Date  Revoked:  April  27, 1999. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  2896 
Name:  Moving  and  Packing  (M.A.P.) 

International,  Inc. 
Address:  2303  Nance  Street,  Houston, 

TX  77020 
Date  Revoked:  April  7, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3575 

Name:  Nippon  Express  Hawaii,  Inc. 

Address:  2270  Kalakaua  Avenue,  Suite 

1517,  Honolulu,  Hawaii  96815 
Date  Revoked:  April  20, 1999. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  4105 
Name:  Overseas  Mahanm  Inc. 
Address:  24  Lillian  Lane,  Plainview,  NY 

11803 
Date  Revoked:  March  18. 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  2267 

Name:  SFFC,  Inc.  d/b/a/  South  Florida 

Forwarding  Company 
Address:  8211  N.W.  68th  Street,  Miami, 

FL  33166 
Date  Revoked:  March  31, 1999. 
Reason:  Failed  to  maintain  a  valid 

siu«ty  bond. 

License  Number:  3524 

Name:  Sterling  International  Services, 

Inc. 
Address:  441  North  Fifth  Street,  Suite 

300,  Philadelphia,  PA  19123 
Date  Revoked:  April  22, 1999. 
Reason:  Surrendered  license 

volvmtarily. 
License  Number:  4432 
Name:  TSJ  (Donsolidators,  Inc. 
Address:  13737  Artesia  Blvd.,  #107, 

Cerritos,  CA  90703 
Date  Revoked:  April  12, 1999. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  2051 
Name:  Victor  M.  Robles  d/b/a  Vicel 

International 
Address:  43  Fair  Avenue,  San  Francisco, 

CA  94110 
Date  Revoked:  March  18. 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  4113 
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Name:  Wesley  S.  Koerber  d/b/a  C.E.L. 

Maritime 
Address:  4242  Harford  Creamery  Road, 

White  Hall,  MD  21161 
Date  Revoked:  April  13, 1999. 
Reason:  Surrendered  license 

voluntarily. 
T.A.  Zook, 

Deputy  Director.  Bureau  of  Tariffs, 
Certification  and  Licensing. 
[FR  Doc.  99-13012  Filed  5-21-99;  8:45  am] 
BIIXING  CODE  STSO-m-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NoUcaa; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofBces  of  the  Board  of  Governors.     . 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  8, 
1999. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Mi^ouri  63102- 
2034: 

1.  Bruce  W.  William,  Savannah, 
Tennessee  (as  trustee  for  the  Davis 
Family  Trust  and  the  Stephenson 
Family  Trust);  to  retain  voting  shares  of 
Crockett  Covmty  Bancshares,  Inc.,  Bolls, 
Tennessee,  and  thereby  indirectly  retain 
voting  shares  of  Bells  Banking 
Company,  Bells,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19. 1999. 

Robert  deV.  Frieraon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13089'Filed  5-2-99;  8:45  am) 

BIUJNO  CODE  e210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  17, 1999. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  merge  with  First  Financial 
Corporation,  Mt.  Juliet,  Tennessee,  and 
thereby  indirectly  acquire  First  Bank  & 
Trust,  Mt.  Juliet,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-12964  Filed  5-21-99;  8:45  am] 

aiLUNO  CODE  a21IHn-F 


FEDERAL  RESERVE  SYSTEM 

Formatk>ns  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-12523)  pubUshed  on  page  27269  of 
the  issue  for  Wednesday,  May  19, 1999. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Capitol 
Bancorp,  Ltd.,  Tensing,  Michigan,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 
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1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan;  Sun  Community  Bancorp 
Limited,  Phoenix,  Arizona;  and  Nevada 
Community  Bancorp  Limited,  Las 
Vegas,  Nevada;  to  become  bank  holding 
companies  by  acquiring  51  percent  of 
the  voting  shares  of  Desert  Community 
Bank,  Las  Vegas,  Nevada. 

Conmients  on  this  application  must 
be  received  by  June  11, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1999. 
Boiiert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-13087  Filed  5-21-99;  8:45  am) 
■LUNQ  COOE  aZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formatione  of,  AcquWtiofM  by,  and 
Margan  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  ofGces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  wiU  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  23, 1999. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Fleet  Financial  Group,  Inc.,  Boston, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  BankBoston 
Corporation,  Boston,  Massachusetts,  and 
thereby  indirectly  acquire  BankBoston, 


National  Association,  Boston, 
Massachusetts;  BankBoston  Maine, 
National  Association,  South  Portland, 
Maine;  and  Bank  of  Boston  -  Florida, 
National  Association,  Boca  Raton, 
Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire  all 
of  BankBoston's  direct  and  indirect 
nonbank  subsidiaries  including, 
BancBoston  Robertson  Stephens,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  imderwriting  bank  ineligible 
securities,  including  equity  seciirities 
and  high  yield  debt,  both  through  public 
offerings  and  private  placements; 
providing  advice  in  connection  with 
mergers  and  acquisitions;  brokerage 
activities;  providing  equity  research  to 
institutional  and  high  net  worth 
customers,  pursuant  to  §§  225.28(b)(1), 
(6),  (7)  and  (8)  of  Regulation  Y.  see  Bardc 
of  Boston  Corp.,  74  Fed.  Res.  Bull.  10 
(1988);  Bank  of  Boston  Corp.,  83  Fed. 
Res.  Bull.  10  (1997);  BankBoston  Corp., 
84  Fed.  Res.  Bull.  10  (1998);  RIHT  Life 
Insurance  Company,  Phoenix,  Arizona, 
and  thereby  engage  in  reinsiuing  credit 
life  and  health  insurance  for  borrowers 
of  BankBoston,  N.A.  or  its  subsidiaries 
in  connection  with  extensions  of  credit 
to  such  borrowers,  pursuant  to  § 
225.28(b)(ll)  of  Regulation  Y; 
BancBoston  Leasing  Investments,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  leasing  personal  and  real 
property,  pursuant  to  §  225.28(b)(3)  of 
Regulation  Y;  BancBoston  Investments, 
Inc.,  Boston,  Massachusetts,  and  thereby 
engage  in  venture  capital  investments, 
including  seciu«d  and  imsecured 
lending  and  voting  and  nonvoting 
equity  investments,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  Back  Bay 
Capital  Funding  HjC,  Wilmington, 
Delaware,  and  thereby  engage  in  asset- 
based  lending,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y; 
BankBoston  (NH),  N.A.,  Nashua,  New 
Hampshire,  and  thereby  engage  in 
certain  credit  card  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  Partners 
First  Holdings  LLC,  Delaware,  and 
thereby  engage  in  credit  card  activities, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y;  Partners  First  Receivables  LLC, 
Delaware,  and  thereby  engage  in  credit 
card  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  Partners 
First  Funding  LLC,  Delaware,  and 
thereby  engage  in  credit  card  activities, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  CD.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  J.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  acquire  an 


additional  11.8  percent,  for  a  total  of 
50.1  percent  of  die  voting  shares  of  Fort 
Sill  National  Bank,  Fort  Sill,  Oklahoma. 
Comments  regarding  this  application 
must  be  received  not  later  than  June  18, 
1999. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Pacific  Conwnunity  Banking  Group, 
Laguna  Hills,  California;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Hemet,  Riverside,  California,  and 
Valley  Bank,  Moreno  Valley,  California. 
Comments  regarding  this  application 
must  be  received  not  later  them  June  18, 
1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-13088  Filed  5-21-99;  8:45  am] 

BILLING  CODE  aZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaaia  to  Engage  in 
Permlaaibia  NoniMnidng  Activitiea  or 
to  Acquire  Companiaa  that  are 
Engaged  in  Panniaail>ia  Nonbanldng 
Activitiea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwi|e  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  7, 1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
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Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Northern  Star  Financial,  Inc., 
Mankato,  Minnesota;  to  acqiiire  49 
percent  of  the  interest  in  Homeland 
Mortgage,  LLC,  Morris,  Minnesota,  and 
thereby  enter  into  a  joint  venture 
relationship  with  West  Central  Service 
Corporation,  Inc.,  Morris,  Minnesota,  a 
subsidiary  of  First  Federal  Holding 
Company  of  Morris,  Inc.,  Morris, 
Minnesota,  a  registered  savings  and  loan 
holding  company,  and  thereby  engage 
de  novo  in  making  and  servicing  of  real 
estate  mortgage  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  18, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-12965  Filed  5-21-99;  8:45  am] 

BIUING  CODE  8210-01-F 


FEDERAL  TRADE  COMMISSION 
[Hie  No.  9910101] 

Providwrt  Con^Mfiies,  Inc.,  9H  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  s^reement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  un£ur 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  .the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Conunents  must  be  received  on 
or  before  July  23, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Peimsylvania  Avenue, 
NW,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jacqueline  Mendel,  FTC/S-2019,  601 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580,  (202)  326-2603. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  18th,  1999),  on  the 
Worid  Wide  Web,  at  "http:// 
www.ftc.gov/o8/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130, 600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/0£Rce  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3  V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii). 

Analyris  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
{"Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from 
Provident  Companies,  Inc. 
("Provident")  and  UNUM  Corporation 
("UNUM"),  under  which  Provident  and 
UNUM  will  be  required  to  submit  data 
relating  to  disability  insurance  sold  to 
individuals  to  an  independent  entity 
responsible  for  soliciting,  aggregating, 
and  publishing  industry-wide  actuarial 
tables,  studies  and  reports. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  conmients 
from  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

On  November  22, 1998,  Provident  and 
UNUM  entered  into  an  Agreement  and 
Plan  of  Merger  whereby  the  companies 
will  form  a  new  entity,  UNUM 
Provident  Corporation,  with  a  combined 
stock  value  of  $11.43  billion.  The 
proposed  Complaint  alleges  that  the 
merger,  if  consummated,  would  violate 
section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 


amended,  15  U.S.C.  45,  in  the  market  for 
disability  insurance  sold  to  individuals. 

Provident  and  UNUM  are  two  of  the 
leading  providers  of  disability  insurance 
sold  to  individuals.  Total  premiums 
from  individual  disability  insurance 
policies  were  over  $4  billion  last  year. 
Disability  insurance  protests  against  loss 
of  income  due  to  disability  from 
sickness,  accident  or  injury.  Unlike 
group  disability  insurance,  which  is 
made  available  to  consumers  by  a  third 
party,  e.g.,  an  employer  or  other 
organization,  individual  disability 
insurance  is  purchased  by  consimiers 
themselves,  who  individually  hold 
policies.  Individual  disability  insurance 
policies  are  sold  primarily  to  people 
who  do  not  have  group  disability 
insurance  coverage  available  through 
their  employers  or  other  organizations, 
or  who  desire  to  supplement  group 
disability  insiu-ance.  Each  such 
individual  disability  insurance  policy  is 
individually  underwritten,  based  on  the 
applicant's  medical  backgroimd, 
financial  portfolio  and  income 
projection,  and  occupation. 

TTie  proposed  merger  of  Provident 
and  UNUM  raises  antitrust  concerns  in 
the  market  for  disability  insurance  sold 
to  individuals.  If  Provident  and  UNUM 
merge,  they  will  control  a  significant 
percentage  of  all  data  relating  to 
individual  disability  claims.  Such  data 
is  used  by  insurance  providers  to  make 
actuarial  predictions  about  the  type, 
occurrence  and  duration  of  disability 
claims  used  to  design  and  price 
individual  disability  insurance  policies. 
In  order  to  assist  insurance  providers 
that  only  have  a  limited  amount  of 
proprietary  claims  data,  independent 
entities  such  as  the  Society  of  Actuaries 
solicit,  aggregate,  and  publish  industry- 
wide actuarial  tables,  studies  and 
reports.  Because  of  the  amoimt  of  all 
industry  data  it  will  control, 
UNUMProvident's  participation  in 
industry-wide  solicitations  for  data 
made  by  the  Society  of  Actuaries  and 
other  industry  groups  designated  to 
conduct  industry-wide  solicitations  by 
the  National  Association  of  Insurance 
Commissioners  ("NAIC")  is  essential  in 
order  to  ensure  that  resulting  actuarial 
projects  are  credible. 

Further,  timely  entry  in  the  market  for 
disability  insurance  sold  to  individuals 
on  the  scale  necessary  to  offset  the 
competitive  harm  resulting  from  the 
combination  of  Provident  and  UNUM  is 
highly  unlikely  because  of  significant 
impediments  to  new  entry.  In  addition 
to  requiring  data  on  past  claims  in  order 
to  price  and  design  its  individual 
disabihty  insurance  products,  a  new 
entrant  would  need  expertise  to  predict 
morbidity — ^the  likelihood  that  an 
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individual  or  a  class  of  individuals  will 
become  disabled,  and  the  length  of  the 
disability.  This  expertise  is  different 
from  the  expertise  used  to  predict 
mortality,  which  is  used  to  develop  life 
insiu^nce  products.  Making  predictions 
about  morbidity  includes  assessing  the 
most  likely  disabilities,  trends  relating 
to  new  types  of  disabilities,  the  likely 
duration  of  various  disabilities,  and 
economic  variables  that  may  influence 
whether  an  individual  is  likely  to  make 
a  claim.  In  addition,  an  entrant  must 
contract  with  and  train  a  large  network 
of  brokers  to  distribute  its  product. 
Finally,  in  order  to  evaluate  claims,  an 
entrant  would  have  to  develop  a  highly- 
skilled  network  of  medical  personnel 
and  claims  adjudicators.  Because  of 
difficulties  in  pricing  products 
profitably,  a  number  of  large  insiu^Jice 
carriers  have  exited  the  individual 
disability  insurance  market  over  the  last 
several  years. 

The  proposed  Consent  Order  lowers 
barriers  to  expansion  for  existing 
providers  of  individual  disability 
insurance.  Because  access  to  credible 
data  on  disability  claims  is  required  to 
design  and  price  disability  insurance 
policies  for  individuals,  an  existing 
provider  of  individual  disability 
insurance  without  its  own  credible  base 
of  such  data  or  the  ability  to  access  a 
credible  public  data  base  is  luilikely  to 
expand  successfully.  After  the  merger, 
UNUMProvident  will  posses  a 
substantial  percentage  of  available  data, 
which  will  need  to  be  contributed  to  a 
pubhcly  available  data  base  in  order  for 
industry-wide  data  to  remain  credible 
for  use  by  smaller  individual  disability 
insiirance  providers.  However,  as  a 
result  of  the  merger,  UNUMProvident 
may  have  an  economic  incentive  not  to 
contribute  its  data  in  response  to 
industry-wide  solicitations. 

The  proposed  Consent  Order  requires 
that  for  a  period  of  twenty  (20)  years. 
Provident  and  UNUM  continue 
contributing  individual  disability  claims 
data  to  an  independent  entity — the 
Society  of  Actuaries,  the  NAIC,  or  the 
NAIC's  designee — that  will  publish 
actuarial  tables,  studies  and  reports.  In 
addition,  the  proposed  Consent  Order 
contains  terms  and  conditions  that  are 
intended  to  protect  the  confidentiality 
of  UNUMProvident's  data  before  and 
after  it  is  aggregated  with  the  data  for 
other  industry  participants.  For 
example,  if  Respondents'  data 
represents  60%  or  more  of  the 
contributed  data  for  any  particular 
specification  in  the  request  for  data. 
Respondents  may  require  that  the 
Society  of  Actuaries,  the  NAIC  or 
NAIC's  designee  certify  that 
Respondents'  data  was  weighted  for  that 


specification  in  order  to  mask 
Respondents'  identity.  The  Society  of 
Actuaries  and  the  NAIC  both  indicated 
that  they  are  willing  and  able  to  provide 
any  certifications  set  forth  in  the 
proposed  Consent  Order.  The  Consent 
Order  also  requires  UNUM  and 
Provident  to  provide  the  Commission  a 
report  of  compliance  with  the 
provisions  of  the  Consent  Order  within 
ninety  (90)  days  following  the  date  the 
Consent  Order  becomes  final,  and 
within  ninety  (90)  days  of  each  request 
for  submission  of  data.  The  proposed 
Consent  Order  is  not  intended  to  have 
any  effect  on  the  NAIC's  requirements 
for  data  pursuant  to  the  statutes  and 
regulations  of  state  insurance 
commissions. 

The  purpose  of  this  analysis  is  to 
facilitate  the  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify 
their  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  99-13001  Filed  5-21-99;  8:45  amj 
MLUNO  CODE  erso-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Infomurtion  CollectkMi 
ActivRies:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Proposed  Project  1.  Responsibilities  of 
Awardees  and  Applicant  Institutions  for 
Reporting  Possible  Misconduct  in 
Science  (42  CFR  part  50  and  PHS 
6349)— 0937-0198— Revision— As 
required  by  Section  493  of  the  Public 
Health  Service  Act,  the  Secretary  by 
regulation  shall  require  that  applicant 
and  awardee  institutions  receiving  PHS 
funds  must  investigate  and  report 
instances  of  alleged  or  apparent 
misconduct  in  science.  Respondents: 
State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions — Reporting  Burden 
Information — Number  of  Respondents: 
3550;  Nimiber  of  Annual  Responses 
3,663:  Average  Burden  per  Response: 
.497  hours;  Total  Reporting  Burden: 
1822  hours — ^Disclosure  Burden 
Information — Number  of  Respondents: 
3550;  Number  of  Annual  Responses 
3,610:  Average  Burden  per  Response:  .5 
hours;  Total  Disclosure  Burden:  1,805 
hours — ^Recordkeeping  Burden 
Information — Niunber  of  Respondents: 
40;  Niunber  of  Annual  Responses  160; 
Average  Burden  per  Response:  6.175 
hours;  Total  Recordkeeping  Burden;  988 
hours — ^Total  Burden — 4,615  hours. 

Proposed  Project  2.  Second  Mail 
Survey  for  the  Multi-site  Evaluation  of 
the  Welfare-to-Work  Grant  Program — 
New — .  This  data  collection  will 
support  the  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation  in 
its  efforts  to  further  document  the  status 
of  Welfare-to-Work  formula  and 
competitive  grantees  and  provide 
information  on  implementation  issues 
as  part  of  the  Congressionally  mandated 
evaluation  of  the  Welfare-to-Work  grants 
program.  Respondents:  Non-profit 
Institutions,  State,  local  or  Tribal 
Governments;  Number  of  Responses: 
578;  Btutlen  per  Response:  1.24  hours; 
Total  Burden:  714  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Report  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
DC  20201.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  May  17, 1999. 

Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  99-13043  Filed  5-21-99;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subatancee  and 
Disoasa  Registry 

[Program  AimouneefiMnt  M068] 

Program  To  Facilitate  Environmental 
Juatice  in  Minority  and  Under  Served 
Communities;  Notice  of  Availability  of 
Funds 

A.Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  facilitate  environmental 
justice  in  minority  and  imderserved 
communities.  This  program  addresses 
the  "Healthy  People  2000"  priority 
areas  of  Environmental  Health  and 
Educational  and  Conmnmity-Based 
Health  Programs.  The  purpose  of  the 
program  is  to  assist  minority 
educational  institutions  in  (1) 
expanding  and  enhancing  educational 
and  research  opportunities  in  health 
promotion  and  disease  prevention 
related  to  exposure  to  hazardous 
substances  in  the  environment,  and  (2) 
providing  education  and  information  to 
African-American  communities  and 
Hispanic  communities,  and  other 
minority  communities  that  are  affected 
by  hazardous  waste  sites  and  that  have 
environmental  justice  concerns. 

B.  Eligible  Applicants 

Eligible  applicants  are  Historically 
Black  Colleges  and  Universities 
(HBCUs)  and  Hispanic  Serving 
Institutions  (HSIs).  No  other 
applications  are  solicited. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $100,000  is  available 
in  FY  99  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1, 1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Ck)ntinuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 


personnel,  travel,  supplies,  and  services. 
Funds  for  contractu^  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  ATSDR 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 
and  not  mer^y  swve  as  a  conduit  for  an 
award  to  another  party.  Equipment  may 
be  purchased  with  grant  funds.  The 
equipment  proposed  should  be 
appropriate  and  reasonable  for  the 
activities  to  be  conducted.  The 
applicant,  as  part  of  the  application 
process,  should  provide:  (1)  A 
justification  for  die  need  to  acquire  the 
equipment,  (2)  the  description  of  the 
equipment,  (3)  the  intended  use  of  the 
equipment,  and  (4)  the  advantages/ 
disadvantages  of  leasing  versus 
purchase  of  the  equipment.  Equipment 
obtained  with  grant  funds  must  be 
returned  to  ATSDR  at  the  end  of  the 
project. 

D.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  the  program,  the 
recipient  shall  be  responsible  for 
conducting  activities  imder  1  below, 
and  ATSDR  shall  be  responsible  for 
conducting  activities  under  2  below. 

1.  Recipient  Activities 

a.  Develop  strategies  for  disease 
prevention  and  health  promotion 
related  to  exposure  to  hazardous 
substances  from  toxic  waste  sites,  and 
transferring  to  minority  and  low-income 
communities; 

b.  Develop  relevant  and  culturally 
competent  environmental  health 
instructional  materials  for  health 
professionals. 

c.  Coordinate  a  wide  variety  of  field 
experiences  in  the  practice  of  disease 
prevention  and  he^th  promotion  for 
students  of  the  grantee  institution  and  of 
collaborating  institutions; 

d.  Maintain  and  distribute  minority 
health  and  environmental  justice  related 
resoiux:e  information,  instructional 
materials,  and  teaching  techniques  for 
health  professionals; 

e.  Develop  strategies  for  assisting 
communities  in  identifying  the  needs  of 
"at  risk"  populations  and  research  gaps, 
and  develop  a  plan  for  working  with  the 
community  to  address  these  problems 
and  issues  concerning  policies, 
regulations,  and  procedures  related  to 
the  environmental  characterization, 
assessment,  public  health  assessment, 
cleanup  and  reuse  of  contaminated  sites 
and  properties; 

f.  Conduct  community  based 
workshops  on  the  use  of  Geographic 
Information  Systems  (CIS)  as  a  tool  in 
brownfields  and  environmental  justice 
priority  setting  and  commimity  analysis; 


g.  Collaborate  widi  government  and 
non-government  officials  on 
environmental  justice,  risk 
communication,  and  environmental 
health  matters,  when  requested  by 
commtinities;  and 

h.  Collaborate  with  state  and  local 
health  departments  and  community 
based  organizations  on  environmental 
justice  and  minority  health  issues.  This 
collaboration  should  improve  teaching 
and  learning  at  the  grantee  school  and 
th^  other  participating  schools. 

2.  ATSDR  Activities 

a.  Collaborate  with  the  grantee  in 
expanding  the  opportunities  for  faculty, 
staff  and  students  for  field  experience  in 
environmental  health  and  community 
based  environmental  justice  activities: 

b.  Collaborate  with  and  assist  the 
recipient  in  aggregating  demographic 
data,  public  health  data,  and  other 
relevant  information  to  evaluate  the 
environmental  health  status  of  minority 
communities  and  tribal  nations;  and 

c.  Assist  in  the  evaluation  of  the 
objectives  of  this  program. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoin  program 
plan. 

F.  Submissim  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
July  15, 1999,  submit  the  application  to 
the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
annoimcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  fiom  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 
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G.  Evaluation  Criteria 

The  application  will  be  evaluated 
against  the  following  criteria  by  an 
independent  review  group  appointed  by 
ATSDR. 

1.  Experience  in  Environmental 
Justice — 35  Percent 

The  applicant  can  clearly  demonstrate 
(a)  a  track  record  in  conducting 
environmental  justice  projects  and 
activities  with  affected  communities, 
and  (b)  the  ability  to  collaborate  with 
other  HBCUs  and  HSIs  to  develop  and 
implement  a  nationwide  environmental 
justice  program. 

2.  Scientific  and  Technical  Merit  of 
Proposed  Program — 25  Percent 

The  extent  to  which  the  applicant's 
proposal  addresses  (a)  the  scientific 
merit  of  the  proposed  project,  including 
approach,  feasibility,  adequacy,  and 
rationale  of  the  design;  (b)  the  technical 
merit  of  the  proposed  project,  including 
the  degree  to  which  the  project  can  be 
expected  to  yield  results  that  meet  the 
program  objectives  and  the  technical 
merit  of  the  methods  and  procedures  for 
the  proposed  project;  and  (c)  the 
proposed  project  schedule,  including 
clearly  established  project  objectives  for 
which  progress  toward  attainment  can 
and  will  be  measured. 

3.  Program  Personnel — 25  Percent 

The  extent  to  which  the  proposal  has 
described  the  (a)  qualifications, 
experience,  and  commitment  of  the 
principal  investigator  (or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  activity  and  their 
commitment  and  time  they  will  devote. 

4.  Applicant  Capability — 15  Percent 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  the  facilities  as  they  impact 
on  performance  of  the  proposed  activity. 

5.  Budget— (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  original  plus  two  copies  of 

1.  Semiannual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 


3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7    Executive  Order  12372 
AR-8    Public  Health  System  Reporting 

Requirements 

5R-9    Paperwork  Reduction  Act 
Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-12    Lobbying-Restrictions 
AR-18    Cost  Recovery— ATSDR 
AR-19    Third  Party  Agreements — 

ATSDR 
AR-20    Conference  Support 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  104(i)(14),  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604  (i){14),  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.161. 

J.  Where  To  Obtain  Additional 
Information 

A  complete  copy  of  the 
aimouncement  may  be  downloaded 
from  CDC's  home  page  on  the  Internet 
at:  http://www.cdc.gov  (click  on 
funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  niimber  of  interest 
(Annoimcement  99068).  You  will 
receive  a  complete  program  description, 
inforniation  on  application  procedures 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Nelda 
Godfrey,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99068,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Suite  3000, 
Adanta,  GA  30341-4146,  Telephone: 


(770)  488-2722,  Email  address: 
nag9@cdc.gov. 

For  program  technical  assistance, 
contact:  Peter  Sherman,  Minority  Health 
Program  Manager,  Agency  for  Toxic 
Substances  and  Disease  Registry  1600 
Clifton  Road,  NE  (E-28),  Atlanta,  GA 
30333,  Telephone:  (404)  639-5060, 
Email  address:  pds2@cdc.gov  < 

Dated:  May  18, 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs 

Agency  for  Toxic  Substances  and  Disease 

RegisUy. 

(PR  Doc.  9&-12997  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99102] 

Interventional  Epidemiologic  Research 
Studies  of  HIV/AIDS  Among  Pregnant 
Women,  Children,  and  Adolescents; 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  new  and  competitive 
continuation  cooperative  agreements  for 
interventional  epidemiologic  research 
studies  of  HIV/ AIDS  among  pregnant 
women,  children,  and  adolescents.  This 
program  addresses  the  "Healthy  People 
2000"  priority  areas  of  HTV  Infection 
and  Maternal  and  Infant  Health.  The 
purpose  of  the  program  is  to  support 
researchers  in  die  conduct  of  fflV 
interventional  epidemiologic  research 
studies  that  foster  prevention  of  HIV 
infection  or  HIV-related  diseeise  in 
infants,  children,  and  adolescents. 
These  include  studies  that  address:  (I) 
Mother  infant  rapid  intervention  at 
delivery  (MIRIAD),  (11)  follow-up  of 
perinatally  HIV-infected  children,  and 
(III)  parent  communication  training 
interventions  with  longitudinal  follow- 
up  among  populations  of  color  at  high 
risk  for  infection  for  Sexually 
transmitted  diseases  (STD)  including 
HIV. 

Research  Studies 

(I)  Mother  Infant  Rapid  Intervention  at 
Delivery  (MnUAD) 

Most  HIV-infected  pregnant  women  in 
the  United  States  use  hospitals  for 
delivery,  providing  a  crucial 
opportiinity  for  systematic  screening 
and  intervention  when  indicated.  In 
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some  parts  of  the  country,  morr^  in&nts 
might  be  spared  HIV  infection  if  the 
benefits  of  intrapartum/neonatal 
zidovudine  (2^V)  were  extended  to 
pregnant  women  with  little  or  no 
prenatal  care  than  if  transmission  rates 
were  further  reduced  among  cohorts 
already  receiving  standard  ACTG-076 
therapy. 

The  MIRIAD  Project  should  assess  (1) 
a  24-hour  coimseling  and  volimtary 
rapid  HTV  testing  program  among 
women  in  labor  presenting  with 
iinknown  HIV  status;  (2)  the  feasibility 
of  obtaining  informed  consent  during 
labor  (or,  if  not  feasible,  soon  after 
birth);  (3)  reasons  for  lack  of  prenatal 
care  among  these  women;  (4)  the  rapid 
implementation  and  assessment  of 
antiretroviral  therapy — mono  therapy  or 
more  intensive  regimens — given  at  labor 
and  delivery  or  to  the  neonate;  (5) 
adherence  to  neonatal  therapy;  and  (6) 
subsequent  receipt  of  antiretroviral 
treatment  and  other  services  for  women 
identified  as  HTV  infected. 

Innovative  implementation  strategies 
for  the  prevention  of  perinatal  HIV 
transmission  in  settings  where  many 
HIV-infected  women  continue  to  receive 
little  or  no  prenatal  care  are  encouraged. 
Novel  approaches  for  rapid  bedside 
testing  of  women  in  labor  and  post-test 
coimseling  and  referral/connection  to 
care  for  HIV  positive  women  and  their 
infants  should  be  carefully  piloted  at 
each  site  during  the  first  12-18  months 
of  the  funding  period.  A  sustainable 
full-time  in-labor  (or,  if  not  feasible, 
postpartum)  couaseling,  testing  and 
2DV  chemoprophylaxis  intervention 
program  should  be  instituted  according 
to  the  standard  of  care  at  each 
participating  site  no  later  than  18 
xaonths  into  the  funding  period.  Late- 
registrant  mothers  presenting  after  36 
weeks  of  pregnancy  with  ui^own  HTV 
status  should  also  be  offered  rapid  HIV 
testing  and  antiretroviral  therapy  during 
late  pregnancy,  intrapartum  and  to  the 
neonate. 

Administration  of  intravenous  ZDV 
intrapartimi  (if  possible)  and  oral  ZDV 
to  the  neonate  as  soon  as  possible  and 
within  48  hours  of  birth  shoiild  be 
recommended  as  the  mininrmTn  standard 
of  perinatal  HTV  preventive  care  for 
HIV-infected  women  presenting  in 
labor.  More  intensive  antiretroviral 
therapy  such  as  combination  therapy 
should  be  presented  as  an  option  with 
possible  post  exposiire  prophylaxis 
benefit  over  mono  therapy.  Perinatal 
HIV  transmission  risk  associated  with 
various  components  of  the  antiretroviral 
intervention  (e.g.,  neonatal  only 
administration  versus  intrapartujn  + 
neonatal)  will  be  compared  while 
attempting  to  control  for  possible 


confounders.  Results  from  these  studies 
should  facilitate  recommendations  and 
provide  effectiveness  and  operational 
research  data  on  rapid  HIV  testing  and 
administration  of  antiretrovirals  among 
late-registrant  women  presenting  in 
delivery  rooms  with  unknown  fflV 
statiis. 

At  each  Project  site,  it  is  expected  that 
a  minimum  of  1000  women  will  receive 
rapid  HIV  testing  and  coimseling  per 
year;  and  that  a  minimum  of  20  fflV 
positive  mother-infant  pairs  will  be 
identified  (after  36  weeks  of  pregnancy, 
during  labor  or  within  48  hours  after 
birth)  and  enrolled  in  MIRIAD  annually. 
In  order  to  reach  these  numbers  and 
serve  a  large,  population-based  sample 
of  disadvantaged  women  with  high  HIV 
sero  prevalence  and  inadequate  prenatal 
care,  primary  project  sites  are 
encoiuaged  to  collaborate  with  2-3 
other  hospitals  or  maternity  clinics 
within  their  geographic  area.  In  the 
second  and  third  year  of  the  project, 
based  on  experience  gained  from  the 
MIRIAD  project,  funded  sites  will  be 
asked  to  develop  outreach  programs  to 
assist  other  hospitals  in  their  area 
implement  rapid  counseling  and  HIV 
testing  at  labor,  and  delivery  of 
peripartum  antiretroviral  interventions. 

Rapid  testing  for  HIV  during  the 
peripartiun  period  has  the  potential  to 
improve  clinical  outcomes  for  both 
women  and  their  infants  but  the 
question  of  how  best  to  provide  rapid 
HIV  testing,  how  to  perform  urgent 
confirmatory  testing  in  this  setting,  and 
how  to  best  present  women  with  risk/ 
benefit  information  and  treatment 
options  needs  systematic  research. 
Integration  of  behavioral  (i.e.,  to  assess 
fectors  related  to  lack  of  prenatal  care, 
counseling  and  testing  in  the  delivery 
setting,  informed  consent  issues, 
adherence  to  antiretroviral  therapy  in 
the  neonatal  period,  enhancement  of 
social  support  mechanisms)  and 
biomedical  sciences  and  a  multi 
disciplinary  research  team  is  strongly 
encouraged. 

n.  Follow-up  of  Perinatally  HIV-infected 
Children 

Competing  continuation  applications 
are  invited  for  the  continued 
prospective  follow-up  of  HIV-infected 
children  enrolled  in  the  Perinatal  AIDS 
Ckillaborative  Transmission  Study 
(PACTS)  between  1986  and  1998. 
Continued  research  areas  of  interest 
should  include  identifying  maternal  and 
early  infant  markers  of  rapid  versus 
chronic  pediatric  disease  progression, 
investigating  host-related  genetic  factors 
related  to  disease  progression,  and 
assessing  adherence  and  responses  to 
the  newest  therapeutic  interventions.  As 


this  unique  and  well-characterized 
cohort  of  HIV-infected  children  ages 
into  adolescence,  opportunities  will 
arise  for  in-depth  analysis  of  the 
interrelationships  among  psycho  social 
factors,  pubertal  development,  and 
disease  progression,  as  well  as  for 
research  into  behavioral  interventions  to 
prevent  sexual  HIV  transmission. 

This  continuation  project  will  support 
ongoing  data  collection  and  analysis  for 
the  HIV-infected  children  and  up  to  two 
comparison  groups:  an  HIV  exposed  but 
uninfected  group  (1:1  ratio  matched  for 
gender,  site  and  closest  in  birth  date  to 
infected  child)  originally  followed  in 
PACTS,-and  a  newly  HIV-infected 
comparison  group  of  children  and 
adolescents,  to  compare  psycho  social 
development  of  perinatally  infected 
children  to  these  other  groups.  Follow- 
up  should  be  done  at  least  every  6 
months,  and  include  at  a  minimum:  (1) 
Information  on  HFV-related  clinical 
conditions,  HIV-related  medication  use/ 
adherence,  hospitalizations,  and 
survival;  (2)  all  data  points  available 
from  charts  on  viral  load  testing  and 
lymphocyte  immuno  phenotyping  as 
part  of  treatment  protocols  or  clinical 
care;  (3)  storage  of  blood  specimens  for 
other  HIV-related  testing;  (4)  data  on 
growth,  pubertal  development, 
neurocognitive  functioning,  and  quality 
of  life;  and  (5)  data  on  school  related 
outcomes  such  as  grade  failure,  receipt 
of  specific  special  services,  and  any 
available  residts  of  school  achievement 
or  developmental  testing. 

in.  Parent  Communication  Training 
Interventions  With  Longitudinal  Follow- 
up  Among  Populations  of  Color  at  High 
Risk  for  Infection  for  STD's  Including 

mv 

HIV  Prevention  messages  must  reach 
individuals  early  in  life  when  healthy 
attitudes  are  still  developing  which 
most  likely  will  lead  to  lifelong 
behavioral  practices.  Parents  are  in  a 
unique  and  powerful  position  to  shape 
young  people's  attitudes,  values,  and 
behaviors,  and  to  socialize  them  to 
become  healthy  adults.  Recent  research 
suggests  that  giving  parents  information 
and  communication  skills  about 
sexuality  and  HIV  risk  can  be  an 
effective  HIV/ AIDS  prevention  strategy. 
Applications  are  invited  to  conduct 
randomized  intervention  trials  of  parent 
communication  training  interventions 
with  longitudinal  follow-up  among 
populations  of  color  at  high  risk  for 
infection  for  STD's  including  HIV.  The 
intent  is  to  examine  the  impact  of  a 
parental  communication  training 
program  (i.e.,  minimal,  basic,  enhanced 
skills  training)  on  parents' 
communication  with  their  children  and 
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the  subsequent  attitudes,  beliefs  and 
behaviors  about  sex  and  drug  use  of 
their  children  over  time. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  govenmients  and 
their  agencies:  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

For  the  MIRIAD  study,  only 
institutions  serving  disadvantaged 
communities  with  high  HIV 
seroprevalence  among  women  of 
childbearing  age  (i.e.,  approximately  1 
percent  prevalence  or  higher)  and  the 
ability  to  recruit  and  retain  a  minimiun 
of  20  HIV-infected  pregnant  women  per 
year  not  receiving  prenatal  care  or  with 
unknown  HIV  serostatus  before  36 
weeks  are  invited  to  participate  in  this 
study. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

I.  Approximately  $2.7  million  is 
available  in  FY  1999  to  fund 
approximately  5  to  6  awards  for  mother 
infant  rapid  intervention  at  delivery 
(MIRIAD).  It  is  expected  that  the  average 
award  will  be  $500,000,  ranging  from 
$300,000  to  $700,000. 

n.  Approximately  $800,000  is 
available  in  FY  1999  to  fund 
approximately  4  competitive 
continuation  projects  for  follow-up  of 
PerinataUy  HIV-infected  children  and  a 
comparison  group.  It  is  expected  that 
the  average  award  will  be  $200,000, 
ranging  from  $150,000  to  $250,000. 

in.  Approximately  $900,000  is 
available  in  FY  1999  to  fund 
approximately  3  awards  for  intervention 
trials  of  parent  communication  training. 
It  is  expected  that  the  average  award 
will  be  $300,000,  ranging  from  $200,000 
to  $400,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  September  1, 1999, 
and  will  be  made  for  a  12 -month  budget 
period  within  a  project  period  of  up  to 
5  years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


Funding  Prefierence 

Preference  will  be  given  to  achieve 
geographical  diversity  (e.g.,  Northeast, 
South,  Central,  and  West). 

For  the  Perinatally-HIV  Infected 
Children  Study,  preference  will  be  given 
to  competing  continuation  applications 
bom  satisfactorily  performing  projects 
over  applications  for  projects  not 
already  receiving  support  for  follow-up 
of  perinatally-HIV  infected  children. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  these  programs,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  Recipient  Activities  and 
CDC  will  be  responsible  for  conducting 
activities  listed  under  CDC  Activities: 

1.  Recipient  Activities 

Recipients  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  researchers, 
including  using  common  data  collection 
instruments,  specimen  collection 
protocols,  and  data  management 
procediuvs,  as  determined  in  post- 
award  grantee  planning  conferences. 
Recipients  will  be  required  to  pool  data 
for  analysis  and  publication.  Recipients 
are  also  required  to  work  collaboratively 
as  a  study  wide  group  to: 

a.  Develop  the  research  study 
protocols  and  standardized  data 
collection  forms  across  sites. 

b.  Identify,  recruit,  obtain  informed 
consent  trom,  and  enroll  an  adequate 
niunber  of  study  participants  as 
determined  by  the  study  protocol  and 
the  program  requirements. 

c.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocol. 

f.  Collaborate  and  share  data  and 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

g.  Contribute  blood  specimens  (at 
least  every  6-12  months  depending  on 
the  protocol  requirements)  for  shipment 
and  storage  at  a  centralized  repository 
system  at  CDC. 

h.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
pubUsh  research  findings. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  facilitate  in  the  overall 
research  project. 


b.  Facilitate  and  assist  in  the 
development  of  a  research  protocol  for 
IRB  (institutional  review  board)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
The  CDC  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
aimual  basis  until  the  research  project  is 
completed. 

c.  Assist  in  designing  a  data 
management  system. 

d.  .^sist  in  performance  of  selected 
laboratory  tests. 

e.  Work  collaboratively  with 
investigators  to  help  coordinate  research 
activities  across  sites  involved  in  the 
same  research  project. 

f.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  Follow  the  directions  for 
completing  the  application  that  are 
found  in  the  Public  Health  Service 
(PHS)  398  kit. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
July  19, 1999,  submit  the  application  to 
the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
annoimcement. 

Deadline:  Applic^ons  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.)  Applications  which  do  not 
meet  the  criteria  in  (a)  and  (b)  above 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Applicants  will  be 


ranked  on  a  scale  of  100  mayimiiTn 
points  according  to  the  research  area 
identified.  All  applicants  must  state 
which  research  category  they  are 
addressing. 

/.  Mother  Infant  Rapid  Intervention  At 
Delivery  (MnUAD) 

1.  Recruitment,  Retention  and 
Adherence  to  Study  Protocol  (30 
points). 

a.  Extent  of  applicant's  experience  in 
perinatal  and  pediatric  HIV  infection 
epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
recruit  and  follow  HIV-infected  mothers 
and  infants  in  longitudinal  research 
studies. 

c.  Evidence  of  approximately  1%  or 
greater  HIV  sero  prevalence  among 
pregnant  women  in  the  catchment  area 
described  in  the  application. 

d.  Ability  to  recruit  and  retain  at  least 
20  and  ideally  over  30  HIV-infected 
pregnant  women  annually  fulfilling  the 
objectives  of  the  MIRIAD  study. 
Linkages  with  other  area  hospitals  and 
a  Commimity  Advisory  Board  are 
strongly  encouraged. 

e.  Ability  to  organize  and  provide  a 
roimd-the-clock  coimseling  and 
voluntary  rapid  HIV  testing  program 
among  women  in  labor  presenting  with 
unknown  HIV  status;  or  immediately 
postpartiun  in  first  two  days  following 
delivery. 

f.  Evidence  of  ability  to  collect 
complete  data  includiag  interviews  of 
mothers  in  the  immediate  postpartum 
period  and  to  obtain  a  sufficiently  large 
blood  sample  fi-om  HIV-infected 
mothers  enrolled  in  MIRIAD  around  the 
time  of  delivery. 

g.  Evidence  of  ability  to  collect 
complete  data  and  to  obtain  regular 
blood  samples  from  HTV-exposed 
infants,  with  at  least  one  blood  sample 
during  the  first  48  hours  after  birth. 

h.  Ability  to  oversee  specimen 
collection  for  the  timely  processing, 
storage,  and  retrieval  of  laboratory 
specimens  as  needed  for  MIRIAD 
studies.  This  includes  transfer  of  certain 
specimens  to  a  central  repository  at  CDC 
and  transfer  of  other  specimens  to 
designated  laboratories  for  specific 
laboratory  studies. 

i.  Evidence  of  capability  to  address 
informed  consent  issues,  enhance  social 
support  and  foster  adherence  to  the 
antiretroviral  prophylaxis  regimen,  with 
special  attention  directed  at  adherence 
to  the  neonatal  component  of  the 
regimen. 

2.  Description  and  Justification  of 
Research  Plans  (30  points). 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 
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b.  Understanding  of  the  research 
objectives  as  evidenced  by  the  high 
quality  and  scientific  rigor  of  the 
proposed  plan  for  research  and  a  study 
design  that  is  appropriate  to  answer 
research  questions. 

c.  The  inclusion  of  innovative 
approaches  to  investigate  the  feasibility 
of  obtaining  informed  consent  diiring 
labor  for  voluntary  rapid  HIV  testing, 
rapid  implementation  of  antiretroviral 
therapy  given  at  labor  and  delivery  or  to 
the  neonate,  and  adherence  to  neonatal 
antiretroviral  therapy. 

d.  Extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
all  successful  applicants  on 
development  of  a  common  core  research 
protocol  across  funded  sites. 

e.  Feasibility  of  plans  to  follow  study 
participants.  This  includes 
demonstration  of  the  experience  of  the 
investigator  in  following  HIV-infected 
mothers  and  infants,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

f.  Thoroughness  of  plans  for  data 
management,  data  analysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

g.  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  of 
multiple  local  clinical  sites,  where 
appropriate,  and  with  CDC.  Letters  of 
support  from  cooperating  organizations 
that  demonstrate  th^  nature  and  extent 
of  such  cooperation  should  be  included. 

h.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
r^resentation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conunimities  and  recognition  of  mutual 
benefits. 

3.  Research  and  Intervention 
Capability  (20  points). 

a.  Applicant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  Accurate  data  in  a 
timely  manner. 


b.  Demonstration  of  working 
relationships  with  proposed 
investigators  and  extent  to  which 
services  to  be  provided  by  external 
experts  or  consultants  are  documented 
by  memoranda  of  agreement. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research. 

4.  Staffing,  Facilities  and  Time  line 
(20  points). 

a.  Availability  of  qualified  and 
experienced  personnel  with  sufficient 
time  dedicated  to  the  proposed  project 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

d.  Adequacy  of  facilities,  equipment, 
data  management  resources,  and 
systems  for  ensuring  data  security  and 
patient  confidentiality. 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (not  scored) 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  hmnan  subjects? 
Yes No    Comments: 

n.  Follow-up  of  Peiinatally  HIV-infected 
Children 

1.  Retention  and  Adherence  to  Study 
Protocol  (20  points). 

a.  Extent  of  applicant's  experience  in 
perinatal  and  pediatric  HTV  infection 
epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
follow  HIV-infected  children  in 
longitudinal  research  studies. 

c.  Evidence  of  ability  to  collect 
complete  clinical,  laboratory  and 
behavioral  data  and  to  obtain  regular 
blood  samples  from  HIV-infected 
children;  and  demonstration  of 
capability  to  re-enroll  and  follow  a  1:1 
ratio  of  HIV  exposed  but  uninfected 
children  from  5ie  PACTS  cohort 
originally  followed  at  the  site  and/or  a 
comparison  grqup  of  newly  HIV- 
infected  children  and  adolescents. 

2.  Description  and  Justffication  of 
Research  Plans  (30  points). 

a.  Extent  of  familiarity  and  quafity  of 
experience  pertinent  to  proposed 
research  activities. 

b.  Understanding  of  the  research 
objectives  as  evidenced  by  the  high 
quality  of  the  proposed  plan  for 
research. 

c.  Originality  of  research,  extent  to 
which  it  does  not  replicate  past  or 
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present  research  efibrts,  and  direct 
relevance  of  research  to  guiding  current 
efforts  to  prevent  HIV  disease 
progression  in  children. 

d.  Feasibility  of  plans  to  follow  study 
participants,  and  adequacy  of  sample 
size  to  address  research  questions.  This 
includes  demonstration  of  the 
experience  of  the  investigator  in 
fbUowring  such  persons,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

e.  Thoroughness  of  plans  for  data 
management,  data  analysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

f.  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  across 
multiple  clinical  sites,  where 
appropriate,  and  with  CDC.  Letters  of 
support  from  cooperating  organizations 
that  demonstrate  the  nature  and  extent 
of  such  cooperation  should  be  included. 

g.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

3.  Research  Capability  (30  points). 

a.  Applicant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  accurate  data  in  a 
timely  manner. 

b.  Demonstration  of  working 
relationships  with  proposed 
investigators. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research. 

4.  Staffing,  Facilities  and  Time  Line 
(20  points). 

a.  Availability  of  qualified  and 
experienced  personnel,  including 
individuals  with  biomedical, 
behavioral,  and  epidemiological 
expertise. 


b.  Clarity  of  the  described  duties  and 
responsibUities  of  project  peraonnel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

d.  Adequacy  of  facilities,  equipment, 
data  management  resources,  and 
systems  for  ensuring  data  security  and 
patient  confidentiality. 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (not  scored). 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adeqxiately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 
Yes No    Comments: 

in.  Parent  Communication  Training 
Interventions  With  Longitudinal  Follow- 
up  Among  Populations  of  Color  at  High 
Risk  for  Infection  for  STD's  Including 
HIV 

1.  Description,  Justification  and 
Originality  of  Research  Plans  (25 
points). 

a.  The  inclusion  of  a  detailed  review 
of  the  scientific  literature  and 
theoretical  imderpinnings  on  which  the 
proposed  research  plan  and  intervention 
are  based.  Application  of  science  and 
theory  to  guide/justify  the  generation 
and  articulation  of  specific  research 
questions  emd  hypotheses. 

b.  The  originality  of  the  proposed 
research  and  the  extent  to  which  it 
builds  on  old  science,  extends  or  creates 
new  science  and  does  not  replicate  past 
or  present  research  efforts. 

2.  Famiharity  with  developmental 
and  behavioral  issues  of  children  and 
families.  Access  and  ability  to  recruit, 
retain,  and  conduct  research  with 
cohorts  of  8  and  11  year  old  children 
and  their  families  (25  points). 

a.  The  inclusion  of  abstracts, 
presentations,  and  manuscripts  that 
demonstrate  the  applicant's  prior 
research  expertise  with  children  and 
families,  with  particular  regard  to  family 
communication,  family  based 
interventions,  and  &n^al  factors 
influencing  risk  taking  behaviors. 

b.  Quality  and  description  of  methods 
used  to  identify,  recruit ,  retain,  and 
longitudinedly  follow  cohorts  of  8  and 
11  year  old  children  and  their  families 
for  5  years,  including  the  dociunented 
ability  to  recruit  and  retain  adequate 
numbers  of  study  participants. 

c.  Quality,  diversity,  and  description 
of  methods  used  to  collect  quantitative 
data  during  research,  intervention, 
longitudinal  tracking,  and  evaluation 
phases  of  the  research  study  with 


cohorts  of  8  and  11  year  old  children 
and  their  families  for  5  years. 

d.  The  inclusion  of  abstracts, 
presentations,  and  manuscripts  that 
demonstrate  the  applicants  ability  to 
conduct  longitudinal  research  with 
children  and  families. 

3.  Intervention  research  plan  (25 
points). 

a.  Extent  to  which  the  proposed 
research  design  and  methods  are 
appropriate  for  an  intervention  trial 
responsive  to  this  request,  including 
randomization  procedures,  statistical 
power  to  detect  hypothesized 
differences,  primary  (attitudinal, 
cognitive,  behavioral  and  biological) 
and  secondary  (relevant  mediating 
variables)  outcome  measures,  the 
reliability  and  validity  of  measures  that 
will  be  used,  and  procedures  for 
maximizing  external  and  internal 
validity  (e.g.,  sampling  strategies  and 
retention  procedtues,  respectively). 

b.  Appropriateness  of  oescription  and 
justification  of  the  proposed  research 
hypotheses,  intervention  plan,  and 
intervention  outcome  measures  that  will 
be  addressed  as  part  of  the  intervention 
trial. 

c.  Quality  and  scientific  rigor  of  the 
research  design,  methods,  hypotheses, 
plan,  and  outcome  measures  that  will  be 
employed  in  the  intervention  trial. 

d.  Extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
CDC  staff  and  consultants  on 
development  of  a  common  research  and 
intervention  protocol  across  sites. 

e.  Adequacy  of  procedures  for 
obtaining  informed  consent  and 
maintaining  participant  confidentiality. 

f.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
popiUations  for  appropriate 
representation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiue  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

4.  Research  and  intervention 
capability  (15  points). 

a.  Applicant's  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 


demonstration  of  previous  behavioral/ 
clinical  interventions  carried  out. 

b.  Ability  of  the  applicant  to  conduct 
the  proposed  research  as  reflected  in  the 
training,  research,  and  behavioral 
intervention  experience  of  staff 
members. 

c.  Extent  to  which  services  to  be 
provided  by  external  experts, 
consultants,  or  collaborating  agencies 
are  dociunented  by  memoranda  of 
agreement  in  the  appendix. 

5.  Staffing,  facilities,  and  time  line  (10 
points). 

a.  Availability  of  qualified  and 
experienced  personnel  with  sufficient 
time  dedicated  to  the  proposed  project. 
Presence  of  behavioral  scientists  in  key 
leadership  positions  on  the  project. 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  the  racilities, 
equipment,  data  management  resources, 
and  systems  for  ensuring  data  security. 

d.  Specificity  and  reasonableness  of 
time  ]iae. 

6.  Other  (not  scored). 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects? 
Yes No    Comments: 

H.  Other  Requirements 

Technical  Reporting  Reqairementa 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  report; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  the  dociunent  entitled 
"Descriptions  of  Other  Requirements" 
in  the  GMB  homepage  under  Program 
Announcements. 

AR-l    Human  Subjects  Requirements. 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic  Minorities  in 
Research. 

AR-4    mV/AIDS  Confidentiality 
Provisions. 

AR-5    HIV  Program  Review  Panel 
Requirements. 
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AR-6    Patient  Care 

~AR-7    Executive  Order  12372  Review 

AR-8    Public  Health  System  Reporting 
Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

R-10    Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2000 

AR-l  2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301(a)  and  317  (k)(2}of  the 
Public  Health  Service  Act,  (42  U.S.C. 
241(a)  and  247(k)  (2)),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
niunber  is  93.943. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  wUl  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  doctmients, 
business  management  technical 
assistance  may  be  obtained  from:  Ctutis 
Meusel,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Annoimcement  99102,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Colgate  Building  Room  3000,  2920 
Brandywine  Road,  M/S  E-15,  Atlanta, 
GA  30341,  Telephone  (770)  488-2738, 
Email  address  ctm6dcdc.gov. 

For  program  technical  assistance, 
contact:  Jeff  Efird,  MPA,  Deputy  Chief, 
Epidemiology  Branch,  Division  of  HIV/ 
AIDS  Prevention  Siuveillance  & 
Epidemiology.  National  Center  for  HIV, 
STD,  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  E-45 
Atlanta.  Georgia  30333,  Telephone  (404) 
639-6130,  E-mail  jlel@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet  to  view  and  download  all  CDC 
funding  opportunities  (i.e.,  program 
announcements)  and  applicable 
application  forms:  HTTP:// 
WWW.CDC.GOV. 

Eligible  applicants  are  encouraged  to 
call  before  developing  and  submitting 
their  applications. 

Dated:  May  18, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[PR  Doc.  99-12996  Filed  5-21-99;  8:45  am] 
BILUNQ  CODE  4169-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Reeeerch  Grant  Review 
Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

'Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Times  and  Dates:  6:30  p.m.-9  p.m.,  June  5, 
1999;  8  a.m.-4  p.m.,  June  6, 1999. 

Place:  The  Westin  Atlanta  Airport,  4736 
Best  Road,  College  Park,  Georgia  30337. 

Status:  Open:  6:30  p.m.-7  p.m.,  June  5. 
1999;  Closed:  7  p.m.-9  p.m.,  Jime  5,  1999, 
through  4  p.m.,  June  6, 1999. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  budget  update;  announcement 
regarding  recent  grant  awards;  discussion  of 
review  procedures;  future  meeting  dates;  and 
review  erf  grant  applications. 

Beginning  at  7  p.m.,  June  5,  through  4  p.m., 
June  6,  the  Committee  will  meet  to  conduct 
a  review  of  grant  applications.  This  portion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6),  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information:  John 
F.  Finklea,  M.D.,  Acting  Executive  Secretary, 
IRGRC,  National  CentO'  for  Injury  Prevention 
and  Control,  CDC,  4770  Buford  Highway,  NE, 
M/S  K58,  Atlanta.  Georgia  30341-3724, 
telephone  770/488-4330. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcjements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  18, 1999. 

Carolyn  f .  Ruawll, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  9^-13135  Filed  5-21-99;  8:45  am] 
■NJJNQ  CODE  4ia-ia-p 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt»rs  for  Disease  Control  and 
Pravantlon 

Tha  National  Cantar  for  Chronic 
Diaaaaa  Pravantlon  and  Haalth 
Promotion  (NCCDPHP);  Meeting 

The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following  pre- 
application  satellite  teleconference. 

Name:  Pre-Application  Live  Satellite 
Teleconference  for  Racial  and  Ethnic 
Approaches  to  Community  Health  2010 
(REACH  2010)  Demonstration  Projects. 

Time  and  Date:  11  a.m.-2  p.m.,  May  28, 
1999. 

Place:  Satellite  coordinates  for  this 
broadcast  are  Telestar  5 — Kl  7  band  and 
Telestar  5 — C7  band.  Callers  are  invited  to 
submit  questions  by  telephone  and  via 
facsimile,  telephone  1-800-793-6598,  fax  1- 
800-553-6323. 

In  the  event  you  are  unable  to  receive  the 
signal  on  the  program  day,  you  may  join  by 
audio  bridge.  Federal  participants  should 
dial  404-639-4100,  and  non-Federal 
participants  should  dial  1-800-713-1971. 
The  listen  code  for  uplink  is  654321.  For 
technical  assistance  during  the  broadcast, 
please  call  404-«76-1045. 

Status:  Participants  will  include  public 
and  private  nonprofit  organizations, 
governments,  and  their  agencies;  that  is, 
universities,  colleges,  research  institutions, 
hospitals,  other  public  and  private  nonprofit 
organizations.  State  and  local  governments  or 
their  bona  fide  agents,  federally  recognized 
Indian  Tribal  governments  as  well  as  non- 
federally  recognized  tribes  and  other 
organizations  that  qualify  under  the  Indian 
Civil  Rights  Act,  State  Charter  Tribes,  Urban 
Indian  Health  Programs,  Indian  Health 
Boards,  and  Inter-Tribal  Councils. 

Purpose:  Participants  will  have  the 
opportunity  to  receive  guidance  for  the 
Centers  for  Disease  Control  and  Prevention 
(CDC),  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion's  funding 
announcement  for  REACH  Demonstration 
Projects.  The  funding  announcement  is  in 
response  to  the  Health  and  Human  Services 
Initiative  to  Eliminate  Racial  and  Ethnic 
Disparities  in  Health,  which  is  aimed  at 
eliminating  disparities  in  health  outcomes  for 
racial  and  ethnic  communities  in  six  health 
iocus  areas  by  the  year  2010. 

Contact  Person  for  More  Information: 
Letitia  Presley-Cantrell,  NCCDPHP,  CDC, 
4770  Buford  Highway,  NE,  M/S  K-30, 
Atlanta,  Georgia  30341,  telephone  770/488- 
5426,  E-mail:  ccdinfo@cdc.gov 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  May  19, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13137  Filed  5-21-99;  8:45  am] 
aaxmo  code  4163-i8-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Adviaory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Ad 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Coimcil 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  Jime  9, 
1999;  8:30  a.m.-12  p.m.,  June  10, 1999. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconmiodates  approximately  100  people. 

Purpose:  This  Council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  Council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  To  Be  Discussed:  Agenda  items 
include  an  update  on  international  TB 
related  activities,  TB  vaccine  development, 
and  other  TB  related  issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Paulette  Ford,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  1600  Clifton  Road,  NE, 
M/S  E-07,  Atlanta,  Georgia  30333,  telephone 
404/639-8008. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  19, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-13136  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  DrUg  Administration 
[DoclwtNo.99F-1421] 

Aaahi  Denka  Kogyo  K.K.;  Hiing  of 
Food  Addttive  Petftion 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food' 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  tetradecanoic 
acid,  lithitmi  salt  as  a  stabilizer  in 
polypropylene  and  certain  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4665)  has  been  filed  by 
Asahi  Denka  Kogyo  K.  K.,  5-2-13, 
Shirahata,  Urawa  City,  Saitama  336- 
0022,  Japan.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  tetradecanoic 
acid,  lithium  salt  as  a  stabilizer  in  .; 
polypropylene  and  certain  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

The  agency  has  determined  imder  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cmnulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  5, 1999. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13006  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
[Docket  No.  99F-14191 

Mlllikan  &  Co.;  HIing  of  Food  Additive 
Petnion 

agency:  Food  and  Drug  Administration, 
HHS. 
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Action:  Notice. 


summary:  The  Food  and  Drug 
Admimstration  (FDA)  is  announcing 
that  MilUken  &  Co.  has  filed  a  petition 
proposing  that  die  food  nlditive 
regulations  be  amended  to  provide  for 
the  safe  use  of  silver  sodium  hydrogen 
zirconiixm  phosphate  as  an 
antimicrobial  additive  for  polymers 
intended  to  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-41&-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4662)  has  been  filed  by 
Milliken  &  Co.,  c/o  Keller  and  Heckman, 
LLP,  1001  G  St.  NW..  suite  500  West. 
Washington,  DC  20001.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  21  CFR  part  178 — hidirect 
Food  Additives:  Adjuvants,  Production 
Aids,  and  Sanitizers  to  provide  for  the 
safe  use  of  silver  sodiiun  hydrogen 
zirconium  phosphate  as  an 
antimicrobial  additive  for  poljrmers 
intended  to  contact  food. 

The  agency  has  determined  imder  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  7, 1999. 
Alan  M  Rulis. 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13007  Filed  5-21-99;  8:45  am] 

BILLINQ  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltutM  of  Health 

Propoaed  Collection;  Comment 
Requeat;  The  NIH  Conaultant 
Information  Hie  Syatam 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opport\mity  for  public  comment  on 
proposed  data  collection  projects,  the 
Center  for  Scientific  Review  (CSR).  The 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 


Proposed  Collection 

Title:  The  NIH  Consultant  Information 
File  System.  Type  of  Information 
Collection  Request:  Extension  Form 
Number:  OMB  0925-0358  (expiration 
10/31/99)  NIH  2668-1;  2668-3.  Need 
and  Use  of  Information  Collection:  This 
system  directiy  supports  the  recruitment 
and  appointment  of  scientific  experts. 
These  experts  provide  evaluative  advise 
on  the  merit  and  program  relevance  of 
the  research  grant  applications  and 
research  contract  proposals  submitted  to 
the  NIH.  The  primary  objective  of  this 
system  is  to  support  the  NIH  Peer 
Review  system,  but  other  PHS  review 
administrative  staff  use  the  system  to 
identify  experts  to  support  their 
advisory  committees.  Frequency  of 
Response:  Intake  established  record  on 
file,  candidate  can  initiate  the  updating 
of  their  information  at  any  time,  formal 
information  update  requested  every  24 
months.  Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions; 
business  or  other  for-profit;  Federal 
Government.  Type  of  Respondents: 
Adult  scientific  professionals. 
Individuals  or  household.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
9,741;  Estimated  Number  of  Responses 
per  Respondent  1;  Average  Burden 
Hours  Per  Response:  0.308;  and 
Estimated  Total  Aimual  Burden  Hours 
Requested:  2.998.  The  estimated 
annualized  cost  to  respondents  is 
$148,665  (Using  a  $55  physician/ 
professor  hourly  wage  rate.)  There  are 
no  Capital  Costs.  Operating  Costs,  or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  die 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 


collection  plans  and  instruments, 
contact  CAPT  Edward  C.  Farley, 
USPHS.  Project  Qearance  Liaison 
Officer.  CSR.  NIH.  Rockledge  H 
Building,  Room  3028,  6701  Rockledge 
Drive  Bethesda,  MD  20892-7760,  or  call 
non-toll-free  number  (301)  594-0601  or 
E-mail  your  request,  including  your 
address  to:  far)eyedcsr.nih.gov 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  fuU  efiect  if 
received  on  or  before  July  23, 1999. 

Dated:  May  17, 1999. 
Chris  Wisdom. 
Executive  Officer.  CSR. 
[FR  Doc.  99-13045  Filed  5-21-99;  8:45  am] 

BILLMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltutaa  of  Health 

Propoaed  Collection;  Comment 
Requeat;  Training  Tomorrow'a 
Scientiata:  Unking  MInorttiea  and 
Mentora  Through  the  Web 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  Behavioral  and  Social  Sciences 
Research,  Office  of  the  Director, 
National  Institutes  of  Healtii  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Training  Tomorrow's  Scientists: 
Linking  Minorities  and  Mentors  through 
the  Web.  Type  of  Information  Collection 
Request:  NEW.  Need  and  Use  of 
Information  Collection:  This  activity 
will  increase  the  visibifity  of  the 
National  Institutes  of  Health's  Research 
Supplements  for  Underrepresented 
Minorities  program.  The  primary 
objective  is  to  ensure  in  the  coming 
decades  a  concentration  of  minority 
researchers  who  will  address  behavioral 
and  social  factors  important  in 
improving  the  public  health  and 
eliminating  racial  disparities.  The  Office 
will  design  a  web  site  that  will  link 
promising  minorities  at  the  high  school 
through  junior  faculty  levels  with  senior 
NIH-funded  researchers  who  are  willing 
to  mentor.  The  activity  is  consistent 
with  the  Congressional  mandate  for  the 
Office  to  enhance  behavioral  and  social 
science  training  opportunities  at  NIH, 
especially  for  minorities.  Frequency  of 
Response:  On  occasion.  Affected  Pubic: 
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Individuals  or  households;  State,  Local 
or  Tribal  Government.  Type  of 
Respondents:  Students  (high  school, 
college,  graduate  school),  postdoctoral 
fellows,  junior  faculty,  and  NIH 
researchers.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  4,000;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  Per  Response: 
.49;  and  Estimated  Total  Aiuiual  Burden 
Hours  Requested:  1960.  The  annualized 
cost  to  respondents  is  estimated  at:  0. 
There  are  no  Capital  Costs  to  report. 
There  are  No  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utUity;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  iaformation  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATKM:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr.  Paula  Skedsvold,  Science 
Policy  Officer,  Office  of  Behavioral  and 
Soci^  Sciences  Research,  Office  of  the 
Director,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  31,  Room 
B1C32,  Bethesda,  MD  20892,  or  call 
non-toll-free  number  (301)  435-6780  or 
E-mail  your  request,  including  your 
address  to:  skedsvop@od.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assxued  of  having  their  full  effect  if 
received  on  or  before  July  23, 1999. 

Dated:  May  18, 1999. 

Virginia  Cain. 

Special  Assistant  to  the  Director,  Office  of 
Behavioral  and  Social  Sciences  Research, 
Office  of  the  Director,  National  Institutes  of 
Health. 

(FR  Doc.  99-13046  Filed  5-21-99;  8:45  am) 

BUJNQ  CODE  4140-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  Closed 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
A  CHF  Trial  Investigating  Outcomes  of 
Exercise  Training  (ACTION). 

Date:  June  22,  1999. 

Time:  3:00  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  C.  James  Scheirer,  Chief, 
Review  Branch,  NIH,  NHLBI,  DEA,  Two 
Rockledge  Center,  6701  Rockledge  Drive, 
Suite  7216.  Bethesda,  MD  20892-7924,  (301) 
435-0266. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS)  /      ' 

Dated:  May  18, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-13051  Filed  5-21-99;  8:45  am] 
BMJJNG  COOE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date:  June  7-8, 1999. 

Time:  June  7, 1999,  6:00  pm  to 
AdjoiuTunent. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  James  P.  Harwood,  Deputy 
Chief,  Scientific  Review  Office,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Sociology  Aging 
Review  Committee. 

ZTate:  June  10, 1999. 

Time:  9:00  am  to  7:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Maiy  Ann  Guadagno, 
Health  Scientist  Administrator,  Scientific 
Office  of  Review,  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13047  Filed  5-21-99;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Dote.July  19-20, 1999. 

Time:  July  19, 1999,  7:00  p.m.  to      . 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  University  Hotel,  36th  and 
Chestnut  Street,  Philadelphia,  PA  19104. 

(Contact  Person:  Jeffi«y  M.  Chemak, 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93866,  Aging  Research,    ' 
National  Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-13048  Filed  5-21-99;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Haalth 

National  Institute  of  Environmental 
Haalth  Sciences;  Closed  Meeting 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  discussions  couild  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Pulmonary  Effects  of 
Environmental  Oxidant  Pollutants. 

Date;  June  2-4, 1999. 

Time:  June  2, 1999,  7  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 

Time:  June  3, 1999, 6  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 


Time:  June  4, 1999,  7  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 

Contact  Person:  Ethel  B.  Jackson,  Chief, 
Scientific  Review  Branch,  Nat'l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233  MD  EC-24,  Research  Triangle  Park, 
NC  27709,  (919)  541-7826. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Sul^tances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 
La  Verne  Y.  StringSeld, 
Committee  Management  Officer,  NIH 
[FR  Doc.  99-13049  Filed  5-21-99;  8:45  am] 

BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InsHtutes  of  Health 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwananted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Mild 
Cognitive  Impairment/Leadership  Award  for 
Ad  Research. 

Dote;  June  10, 1999. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 


Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Swan 
Repository. 

Z)i7te.-Junel4. 1999. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  May  18. 1999. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-13050  Filed  5-21-99;  8:45  am] 

BNXMO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Htmian  Development  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  (hsclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiu*  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  Health  and  Human  Development 
Coimcil. 

Dote.June  7-8, 1999. 

Open:  June  7, 1999, 10  am  to  5  pm. 
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Agenda:  The  agenda  includes:  Report  of 
the  Director.  NICHD,  a  presentation  by  the 
Demographic  and  Behavioral  Sciences 
Branch,  and  other  business  of  the  Council. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  Jime  8, 1999,  8  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda.  MD  20892. 

ppen;  June  8, 1999, 1  pm  to  Adjournment. 

Agenda:  The  meeting  will  reopen  to 
discuss  any  policy  issues  that  were  raised. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda.  MD  20892. 

Contact  Person:  Mary  Plummer,  Committee 
Management  Officer,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health  6100  Executive  Blvd.,  Room  5E03, 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
InsUtutes  of  Health.  HHS) 

Dated:  May  18, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-13052  Filed  5-21-99:  8:45  am] 

BMJJNG  CODE  4140-01-M3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

National  Inatltute  of  Child  Haalth  and 
Human  Davalopmant;  MaaUng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  ^4ICHD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 


National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unvtrarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Coimselors,  NICHD. 

Date:  June  4,  1999. 

Open:  8:00  am  to  12:00  pm. 

Agenda:  For  the  review  of  intramural 
research  programs  and  scientific 
presentations. 

Place:  National  Institutes  of  Health, 
Building  6,  Room  4A05,  Bethesda,  MD 
20892. 

Closed:  1:00  pm  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  6,  Room  4A05,  Bethesda,  MD 
20892. 

Contact  Person:  Igor  B.  Dawid,  Acting 
Scientific  Director,  NICHD,  Division  of 
Intramural  Research,  National  Institute  of 
Child  Health  and  Human  Development,  NIH, 
9000  Rockville  Pike,  Building  31,  Room 
2A50,  Bethesda.  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18,  1999. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13053  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatttutas  of  Haalth 

National  inatitute  of  Allergy  and 
infactioua  Diaeaaaa;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Jime  4, 1999,  8:30  am 
to  Jime  5, 1999,  5:00  pm.  Holiday  Inn 
Gaithersburg,  the  Washington  Room,  2 
Montgomery  Village  Avenue. 
Gaithersburg,  MD,  20879  which  was 
published  in  the  Federal  Register  on 
April  30. 1999,  64  FR  23342. 

The  Committee  will  meet  on  Jxme  3- 
4, 1999.  The  meeting  is  closed  to  the 
public. 


Dated:  May  17, 1999. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-13055  Filed  5-21-99;  8:45  am] 

BNJJNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutaa  of  Haalth 

National  Ubrary  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  title  5.  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  Biomedical  Library 
Review  Committee. 

Date:]\me  16-17, 1999. 

Open:  Jime  16. 1999,  8:30  a.m.  to  9  a.m. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room.  Bethesda,  MD 
20894. 

Closed:  June  16, 1999,  9  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Open:  June  16, 1999, 1130  a.m.  to  2  p.m. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room.  Bethesda,  MD 
20894. 

Closed:  June  16, 1999,  29  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
apphcation. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room.  Bethe'sda.  MD 
20894. 

Open:  June  17, 1999, 8:30  a.m.  to  8:45  a.m. 


Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed:  ]une  17, 1999,  8:45  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Contact  Person:  Sharee  Pepper,  Scientific 
Review  Administrator,  Health  Scientist 
Administrator,  Office  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20891. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  May  18, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-13054  Filed  5-21-99;  8:45  am] 

BHXINQ  CODE  4140-01-M 


Federal  Register / Vol.  64.  No.  99 /Monday,  May  24.  1999 /Notices 


28005 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Ooctot  No.  FR-440»-FA-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1999  Community 
Development  Work  Study  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  dociunent 
notifies  the  public  of  funding  awards  for 
the  Fiscal  Year  1999  Commimity 
Development  Work  Study  Program 
(ODWSP).  The  purpose  of  this  doctunent 
is  to  annoimce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attract 
economically  disadvantaged  and 
minority  students  to  careers  in 
community  and  economic  development, 
community  planning  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  Department  of  Housing 
and  Urban  Development,  Room  8110, 
451  Seventh  Street,  SW.  Washington, 
DC  20410,  telephone  (202)  708-1537, 
extension  5918.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 


via  TTY  by  dialing  the  Federal 
hiformation  Relay  Service  on  (800)  877- 
8399,  or  202-708-1455.  (Telephone 
numbers,  other  than  the  two  "800" 
numbers,  are  not  toll  fi«e.) 

SUPPLEMENTARY  INFORMATHXC  The 
CDWSP  is  administered  by  the  Office  of 
University  Partnerships  imder  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  CDWSP  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  (Earlier  versions  of  &e 
program  were  funded  by  the 
Community  Development  Block  Grant 
Technical  Assistance  Program  from 
1982  through  1987  and  the 
Comprehensive  Planning  Assistance 
Program  from  1969  through  1981.) 
Eligible  applicants  include  institutions 
of  higher  education  having  qualifying 
academic  degrees,  and  States  and 
areawide  planning  organizations  who 
apply  on  behalf  of  such  institutions.  The 
QDWSP  funds  graduate  programs  only. 
Eachparticipating  institution  of  higher 
education  is  funded  for  a  minimum  of 
three  students  and  a  maximum  of  five 
students  under  the  CDWSP.  The 
CDWSP  provides  each  participating 
student  up  to  $9,000  per  year  for  a  work 
stipend  (for  internship-type  work  in 
commuliity  building)  and  $5,000  per 
year  for  tuition  and  additional  support 
(for  books  and  travel  related  to  the 
academic  program).  Additionally,  the 
CDWSP  provides  the  participating 
institution  of  higher  education  with  an 
administrative  allowance  of  $1,000  per 
student  per  year. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.512. 


On  January  15, 1999  (64  FR  2736) 
HUD  published  a  Notice  of  Fimding 
Availability  (NOFA)  annoimcing  the 
availability  of  $3  million  in  FY  1999 
funds  for  the  CDWSP.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  the  applications  annoimced 
below,  and  in  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 


recipients  of  funding  awards,  as  set 
forth  below. 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1999  Community 
Development  Work  Study  Program 
Funding  Competition,  by  Name, 
Address,  Phone  Number,  Grant  Amount 
and  Number  of  Students  Funded 

New  England 

1.  Massachusetts  Institute  of 
Technology,  Professor  Langley  C.  Keyes, 
Massachusetts  Institute  of  Technology, 
Department  of  Urban  Studies  & 
Planning,  77  Massachusetts  Avenue, 
Room  9-517,  Cambridge,  MA  02139, 
(617)  253-1540.  Grant:  $90,000,  to  fund 
three  students. 

2.  New  Hampshire  College,  Dr. 
Michael  Swack,  New  Hampshire 
College,  2500  North  River  Road, 
Manchester,  NH  03106,  (603)  644-3103. 
Grant:  $120,000  to  fund  foiu  students. 

New  York/New  Jersey 

3.  Hunter  College  of  CUNY,  Dr. 
William  J.  Milczarski,  Himter  College  of 
CUNY,  Graduate  Program  in  Urban 
Planning,  695  Park  Avenue,  New  York, 
NY  10021,  (212)  772-5601.  Grant: 
$120,000  to  fund  foiu-  students. 

4.  Pratt  Institute,  Professor  Ronald 
Shiffinan,  Pratt  Institute,  Center  for 
Community  and  Environmental 
Development,  379  DeKalb  Avenue, 
Brooklyn,  NY  11205,  (718)  636-3486. 
Grant:  $90,000  to  fund  three  students. 

5.  State  University  of  New  York- 
Buffalo,  Dr.  Henry  L.  Taylor,  Jr.,  Center 
for  Urban  Studies,  lOlC  Fai^go  Quad, 
Building  1,  Ellicott  Complex,  Buffalo, 
NY  14261,  (716)  645-2374.  Grant: 
$120,000  to  fund  four  students. 

6.  Rutgers  University,  Dr.  Richard 
Brail,  Rutgers  University,  33  Livingston 
Avenue,  New  Brunswidc,  NJ  08903, 
(732)  932-5478,  ext.  758.  Grant: 
$120,000  to  fund  four  students. 

Mid-Atlantic 

7.  Carnegie  Mellon  University,  Dr. 
Barbara  Brewton,  Carnegie  Mellon 
University,  H.  John  Heinz  III  School  of 
Public  Policy  and  Management,  5000 
Forbes  Avenue,  Pittsbiu^,  PA  15213, 
(412)  268-2162.  Grant:  $120,000  to  fund 
four  students. 

8.  University  of  Pennsylvania,  Dr. 
Eugenie  Birch,  University  of 
Pennsylvania,  Graduate  School  of  Fine 
Arts.  127  Meyerson  Hall,  210  S.  34th 
Street.  Philadelphia,  PA  19104,  (215) 
898-8329.  Grant:  $120,000  to  fund  four 
students. 

Southeast 

9.  University  of  Alabama  at 
Birmingham,  Dr.  Janice  Hitchcock, 
University  of  Alabama  at  Birmingham, 
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701  South  20th  Street,  Suite  1170, 
Binningham,  AL  35294,  (205)  934-3500. 
Grant:  $120,000  to  fund  four  students. 

10.  University  of  Tennessee  at 
Chattanooga,  Dr.  EHane  Miller, 
University  of  Tennessee  at  Chattanooga, 
Office  of  Graduate  Studies,  615 
McCallie  Avenue,  Chattanooga,  TN 
37403,  (423)  755-^431.  Grant:  $120,000 
to  fund  foiu-  students. 

11.  Auburn  University,  Dr.  Robert 
Montjoy,  Auburn  University,  3354 
Haley  Center,  Auburn  University,  AL 
36849,  (334)  844-4704.  Grant:  $90,000 
to  fund  three  students. 

12.  Florida  State  University,  Dr. 
Charles  Connerly,  Florida  State 
University,  2035  East  Paul  Dirac  Drive, 
Tallahassee,  FL  32306,  (850)  644-8516. 
Grant:  $118,500  to  fimd  foiu  students. 

Midwest 

13.  Indiana  University-South  Bend, 
Dr.  Leda  Mclntyre  Hall,  Indiana 
University,  School  of  Public  and 
Environmental  A^irs,  P.O.  Box  1847, 
South  Bend,  IN  47402,  (219)  237-4803. 
Grant:  $109,604  to  fund  foiu-  students. 

14.  Minnesota  State  University, 

Dr. William  Bemhagen,  Minnesota  State 
University,  Urban  &  Regional  Studies 
Institute,  Box  8400,  Mankato,  MN 
56002,  (507)  389-6836.  Grant:  $118,000 
to  fund  four  students. 

15.  University  of  Cincinnati,  £)r. 
David  Varady,  University  of  Cincinnati, 
School  of  Planning.  P.O.  Box  21067, 
Cincinnati,  OH  45221.  (513)  556-0215. 
Grant:  $97,760  to  fund  four  students. 

16.  University  of  Michigan,  Dr. 
Margaret  Dewar,  University  of 
Michigan,  Fleming  Administration 
Biiilding,  503  Thompson  Street.  Ann 
Arbor,  MI  48109,  (734)  763-2528.  Grant; 
$90,000  to  fund  three  students. 

17.  University  of  Illinois-Chicago,  Dr. 
Curtis  Winkle,  University  of  Illinois- 
Chicago,  Urban  Planning  and  Policy 
Program,  809  S.  Marshfield  Avenue, 
Chicago.  IL  60612,  (312)  996-2155. 
Grant:  $120,000  to  fund  four  students. 

Southwest 

18.  North  Central  Texas  Council  of 
Governments,  Mr.  R.  Michael  Eastland, 
P.O.  Box  5888,  Arlington.  TX  76005, 
(817)  695-9101.  Grant:  $263,388  for 
three  student  each  at  University  of 
North  Texas,  University  of  Texas  at 
Arlington,  and  the  University  of  Texas 
at  Dallas. 

19.  Southern  University,  Dr.  Damien 
Ejigiri,  Southern  University,  P.O.  Box 
9656,  Baton  Rouge,  LA  70813,  (504) 
771-3092.  Grant:  $117,000  to  fund  four 
students. 

20.  Arkansas  State  University,  Dr. 
Linda  Pritchard,  Arkansas  State 
University.  P.O.  Box  1030,  State 


University,  AR  72467,  (870)  972-3079. 
Grant:  $113,920  to  fund  four  students. 

21.  University  of  Texas  at  El  Paso,  Dr. 
Paul  Maxwell,  University  of  Texas  at  El 
Paso,  Office  of  Research  and  Sponsored 
Projects,  500  W.  University, 
Administration  Building,  Room  209.  El 
Paso,  TX  79968,  (915)  747-5680.  Grant: 
$120,000  to  fund  four  students. 

Great  Plains 

22.  University  of  Nebraska-Omaha, 
Dr.  Burton  Reed,  University  of 
Nebraska-Omaha,  Department  of  Public 
Administration,  60th  and  Dodge  Streets, 
Omaha,  NE  68182,  (402)  554-2682. 
Grant:  $112,408  to  fund  four  students. 

23.  Kansas  State  University,  Dr.  Larry 
Lawhom,  Kansas  State  University,  2 
Fairchild  Hall,  Manhattan,  KS  66506, 
(785)  532-2445.  Grant:  $118,060  to  fund 
four  students. 

Rocky  Mountains 

24.  University  of  Colorado-Denver,  Dr. 
Robert  Horn,  University  of  Colorado- 
Denver,  Office  of  Sponsored  Projects, 
Campus  Box  123,  P.O.  Box  173364, 
Denver,  CO  80217,  (303)  620-4666. 
Grant:  $90,000  to  fund  three  students. 

Pacific 

25.  University  of  California  Berkeley, 
Dr.  Robert  Ogilvie,  University  of 
California-Berkeley,  Sponsored  Projects 
Office,  316  Wurster  Hall  #1870, 
Berkeley,  CA  94720,  (510)  643-1903. 
Grant:  $120,000  to  fund  four  students. 

Dated:  May  18, 1999.' 
Lawnence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy, 

Development  and  Research. 

IFR  Doc.  99-13077  Filed  5-21-99;  8:45  am) 

BUJNO  CODE  4»0-e2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-030-1430-01;  NMNM24S42] 

Propoeed  Resource  Managentent  Plan 
(RMP)  Amendment  for  Land  Ownership 
and  Boundary  Adjustment  and  Direct 
Sato  of  Public  Land  Wittiin  The  Organ/ 
FranMin  Mountains  Area  of  Critical 
Environmental  Concern  (ACEC),  New 
Mexico 

AGENCY:  Biueau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  availability  of  a 
proposed  RMP  amendment  and  Notice 
of  Realty  Action  (NORA). 

summary:  The  BLM,  Las  Cruces  Field 
Office,  annoimces  the  availability  of  a 
proposed  RMP  Amendment/Finding  of 


No  Significant  Impact  (FONSI), 
supporting  Environmental  Assessment 
(EA)  and  NORA.  The  Proposed  Plan 
adjusts  the  boundary  of  the  Organ/ 
Franklin  Mountains  ACEC  to  exclude 
the  following  public  land  that  has  been 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713),  at  no  less  than 
the  estimated  iaii  market  value.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  the  date  of  this 
notice. 

New  Mexico  Principal  Meridian 

T.  25  S.,  R.  3  E., 

Section  13:  SV«j. 

Containing  320  acres. 
This  land  has  been  leased  by  Our  Lady's 
Youth  Center  since  1975,  as  part  of  a 
youth  ranch  and  retreat  Icnown  as  the 
Lord's  Ranch.  The  proposed  direct  sale 
is  for  siirface  rights  only.  The  disposal 
is  consistent  with  this  Proposed  RMP 
Amendment  for  the  Mimbres  RMP,  State 
and  local  govenmient  programs,  plans, 
and  applicable  regulations. 
DATES:  Protests  on  the  Proposed  Plan 
must  be  postmarked  on  or  before  June 
24, 1999. 

Comments  regarding  the  proposed 
direct  sale  must  be  postmarked  on  or 
before  July  9, 1999. 
ADDRESSES:  Protests  on  the  Proposed 
Plan  should  be  sent  in  writing  to  the 
Director,  BLM,  Attn;  Brenda  Williams, 
Protests  Coordinator,  WO-210/LS-1075, 
Department  of  the  Interior,  Washington, 
D.  C.  20240.  Only  those  persons  or 
organizations  who  participated  in  the 
planning  process  may  protest. 
Comments  on  the  direct  sale  should  be 
sent  to  the  BLM,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  RJRTHER  MFORMATION  CONTACT: 
Marvin  M.  James  at  the  BLM,  Las  Cruces 
Field  Office  or  at  (505)  525-4349. 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Plan  is  to  remove  the  320 
acres  firom  within  the  boundary  of  the 
Organ/Franklin  Moimtains  AC^C  and 
reclassify  as  suitable  for  disposal,  by 
direct  sale  to  Our  Lady's  Youth  Center 
of  El  Paso,  Texas.  The  land  will 
continue  to  be  used  as  part  of  the  Lord's 
Ranch  on  the  adjacent  private  land.  The 
Proposed  Plan  was  BLM's  preferred 
alternative  in  the  Draft  RMP 
Amendment/EA. 

At  the  end  of  the  30-day  protest 
period,  the  Proposed  Plan  excluding  any 
portions  imder  protest,  will  become 
final.  A  Decision  Record  will  be 
published  following  resolution  of  any 
protest. 

Any  person  who  is  on  record  for 
participating  in  the  planning  process 


and  has  an  interest  that  may  be 
adversely  affected  may  protest  approval 
of  the  Plan  Amendment.  Protest  should 
be  made  to  the  BLM  Director  with  the 
following  information:  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  a  statement  of  the  concern  or 
concerns  being  protested;  (3)  a 
statement  of  the  part  or  parts  being 
protested;  (4)  a  copy  of  all  docimients 
addressing  the  concnn  or  concerns  that 
were  submitted  during  the  planning 
process  by  the  protesting  party  or  an 
indication  of  the  date  the  concern  or 
concerns  were  discussed  for  the  records; 
and  (5)  a  concise  statement  explaining 
why  the  BLM  New  Mexico  State 
Director's  decision  is  Mrrong.  At  the  end 
of  the  30-day  protest  period,  the 
Proposed  Plan,  excluding  any  portions 
imder  protest,  will  become  final. 
Approval  will  be  withheld  on  any 
portion  of  the  Plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  Individuals  not  wishing  to 
protest  the  Plan,  but  wanting  to 
comment,  may  send  comments  to  the 
BLM,  Las  Cruces  Field  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005.  All  comments  received  will  be 
considered  in  preparation  of  the 
Decision  Record. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
Las  Cruces  Field  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico,  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  RMP  Amendment/EA.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  fitim  public 
review  or  itom  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  fi-om  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

The  direct  sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
ActofAugustSO,  1890(43U.S.C.  945).   ~ 

2.  AU  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 


document  or  other  document  of 
conveyance  is  available  for  review  at 
this  BLM  office.  Publication  of  this^ 
notice  in  the  Fedovl.  Regiater  will 
segregate  the  public  land  from 
appropriations  under  the  public  land 
laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  other  document 
of  conveyance,  270  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  upon  publication  of  Notice 
of  Termination,  whichever  occurs  first. 

Any  adverse  comments  concerning 
the  direct  sale  will  be  evaluated  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  the  realty  action.  In  the 
absence  of  any  objections,  the  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.' 

Dated:  May  18, 1999. 
Linda  S.C.  Rundell. 
Field  Manager,  Las  Cruces. 
[PR  Doc.  99-12998  Filed  5-21-99;  8:45  am] 
BNXMG  CODE  431»->fe-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fonnal  Planning  and  Development  of  a 
Soumtocape  ManagenMnt  Plan  for 
Biscayne  National  Parle,  Homeetead, 
FL 

agency:  National  Park  Service,  Interior. 
ACTION:  Annoimcement  initiating  the 
planning  and  development  of  a 
SoundScape  Management  Plan  for 
Biscayne  National  Park,  Florida. 

summary:  This  May,  the  National  Park 
Service  will  begin  fonnal  planning  and 
development  of  a  Soundscape 
Management  Plan  for  Biscayne  National 
Park,  Homestead,  Florida. 

The  Park  was  established  as  a  national 
monument  in  1968.  In  1980  it  was 
enlarged  to  181,500  acres  and  re- 
designated as  a  national  park  to  protect 
a  rare  combination  of  subtropical 
terrestrial,  marine,  and  amphibious  life. 
Preservation  and  restoration  of  the 
natviral  sound  environments  within 
Biscayne  National  Park  has  become  one 
of  the  foremost  challenges  in  the 
protection  of  park  resoiut:es.  Today, 
natural  ambient  sound  are  threatened 
and  the  experience  of  park  visitors  is 
altered,  as  noises  of  civilization  and 
technological  conveniences  increasingly 
reach  even  the  most  remote  comers  of 
the  park. 

Biscayne  National  Park  has  sought 
National  Park  Service  guidance  with 
regard  to  protecting,  restoring  and 


managing  the  paric  soundscape  as  a 
resource.  As  a  result,  the  park  has 
determined  a  need  to  evaluate  and 
manage  our  collective  soimdscape 
including  natural  sounds  as  well  as 
soimds  generated  by  park  operations, 
visitor  activities,  aircraft  overflights  and 
other  human  sources.  To  address  this 
challenge,  Bisca)me  National  Paric  will 
begin  park  planning  to  create  a 
Soundscape  Management  Plan.  The 
park  will  be  requesting  public  input  and 
participation  during  the  various  stages 
of  the  planning  process. 
DATES:  The  draft  plan  is  expected  to  be 
available  for  public  comment  this  fell. 
Refer  to  local  and  regional  newspapers 
for  further  information  on  public 
meeting  dates,  times  and  locations. 
AOORESSCS:  Anyone  wishing  to  provide 
comments  or  suggestions  on  the 
Soundscape  Management  Plan  may 
send  such  information  to: 
Superintendent,  Biscayne  National  Park, 
9700  SW  328th  Street,  Homestead,  FL 
33033-5634,  or 
BSIC Soimdstage@nps.gov. 

Dated:  May  12, 1999. 
Daniel  W.  Brown, 

Regional  Director,  Southeast  Region. 
[PR  Doc.  99-13059  Filed  5-21-99;  8:45  am] 
BHXMG  CODE  4310-7D-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fort  Stanwix  NatkMfial  Monument, 
Oneida  County,  New  York;  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Notice  of  Public 
Meetings 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-109  section  102  (c)),  the  National 
Park  Service  (NPS)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  Fort  Stanwix  National 
Monument,  located  in  Rome,  Oneida 
Coimty,  New  York.  The  purpose  of  the 
EIS  is  to  assess  the  impacts  of 
alternative  management  strategies 
which  will  be  described  in  the  General 
Management  Plan  (GMP)  for  Fort 
Stanwix  National  Monimient.  A  range  of 
alternatives  will  be  formulated  for 
cultural  resource  protection,  visitor  use 
and  interpretation,  facilities 
development,  and  operations. 

The  NPS  will  hold  a  public  meeting 
on  June  9, 1999,  6:30  p.m.,  at  the  Rome 
Historical  Society,  200  ChmtJi  Street, 
Rome,  New  York  13440,  to  provide  an 
opportunity  for  public  input  into  the 
scoping  for  the  GMP/EIS.  A  newsletter 
will  be  distributed  through  the  local 
media,  annoimcing  the  date,  time  and 
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location  of  this  meeting,  as  well  as  to 
describe  the  status  of  the  general 
management  plan  process  to  date.  The 
purpose  of  this  meeting  is  to  obtain  both 
written  and  verbal  comments 
concerning  the  management  alternatives 
that  will  effect  Fort  Stanwix  National 
Monument.  Those  persons  who  wish  to 
comment  verbally  or  in  writing  should 
contact  Joanne  Arany,  Planning  Project 
Manager,  Upstate  New  York  Project 
Office,  National  Park  Service,  C/O 
SUNY-ESF.  Room  331  Marshall  Hall, 
One  Forestry  Drive,  Syracuse,  New  York 
13210.(315)470-6995. 

The  draft  GMP/EIS  is  expected  to  be 
completed  and  available  for  public 
review  in  late  1999.  After  public  and 
interagency  review  of  the  draft 
document  comments  will  be  considered 
and  a  final  EIS  followed  by  a  Record  of 
Decision  will  be  prepared.  The 
responsible  official  is  Gary  Warshefski, 
Superintendent,  Fort  Stanwix  National 
Monument,  112  E.  Park  Street,  Rome, 
New  York  13440. 

Dated:  May  3, 1999. 
Gary  Warshe&ld, 

Superintendent,  Fort  Stanwix. 

(FR  Doc.  99-13060  Filed  5-21-99;  8:45  am) 

BUJNQ  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvic* 

General  Management  Plan  Point  Reyes 
National  Seaihore  Marin  County,  CA; 
Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Point  Reyes  National 
Seashore  (PORE)  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22.  of  the 
regulations  of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

This  notice  supersedes  a  previous 
Notice  of  Intent  which  was  published 
on  October  14, 1997.  Subsequent  to 
issuance  of  that  notice  it  became 
necessary  to  delay  preparation  of  the 
GMP/EIS.  Scoping  comments  received 
in  response  to  that  notice  will  be 
considered  in  preparation  of  the  GMP 
and  need  not  be  resubmitted. 

Background 

The  purpose  of  the  GMP/EIS  will  be 
to  state  the  management  philosophy  for 
the  Seashore  and  provide  strategies  for 
addressing  major  issues.  Two  types  of 


strategies  will  be  presented  in  the  GMP: 
(1)  Those  required  to  manage  and 
preserve  cultural  and  natural  resources; 
and  (2)  those  required  to  provide  for 
safe,  accessible  and  appropriate  use  of 
those  resources  by  visitors.  Based  on 
these  strategies,  the  GMP  will  identify 
the  programs,  actions  and  support 
facilities  needed  for  their 
implementation.  The  GMP  will  guide 
management  of  PORE  over  the 
subsequent  10-15  years. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  Point  Reyes  National  Seashore  should 
address  these  to  the  Superintendent, 
Point  Reyes  National  Secishore,  Point 
Reyes,  California  94956.  Comments  on 
the  scoping  of  the  proposed  GMP/EIS 
should  be  postmarked  no  later  than 
November  30, 1999.  Public  scoping 
sessions  to  receive  conmients  and 
suggestions  will  be  conducted  during 
the  scoping  period  at  the  park  and  in  the 
vicinity.  The  times  and  locations  of 
these  sessions  will  be  announced  in  the 
local  media.  Questions  regarding  the 
plan  or  scoping  sessions  should  be 
addressed  to  the  Superintendent  either 
by  mail  to  the  above  address,  or  by 
telephone  at  (415)  663-8522. 

The  responsible  official  is  John  J. 
Reynolds,  Regional  Director,  Pacific 
West  Region,  National  Park  Service.  The 
draft  GMP/EIS  is  expected  to  be 
available  for  public  review  in  the 
sununer  of  2001,  and  the  final  GMP/EIS 
and  Record  of  Decision  completed  in 
the  spring  of  2002. 

Dated:  May  7, 1999. 
John.  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
IFR  Doc.  99-13062  Filed  5-21-99;  8:45  am] 

BILLING  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notk:e  of  Availability  of  Director's 
Order  Concerning  the  Establishment  of 
a  National  Tourism  Policy 

agency:  National  Park  Service,  DOI. 
ACTION:  Public  notice. 

SUMMARY:  National  parks  have  been 
interwoven  with  tourism  from  the 
earliest  days  of  the  National  Park 
Service.  Railroads  developed  resorts  at 
natiual  wonders  and  scenic  attractions 
before  parks  were  established.  The  lure 
of  the  parks  as  magnets  for  tourism  and 
related  economic  activity  has  been 
understood  and  capitalized  on  by  many 
interests.  In  the  early  part  of  this 
century.  National  Park  Service  leaders 


Stephen  Mather  and  Horace  Albright 
believed  the  public  needed  to  be  enticed 
into  the  parks  to  experience  them  first- 
hand in  order  to  imderstand  and 
support  their  values  and  importance. 
Today,  the  Service  is  challenged  to 
protect  park  resources  in  the  face  of 
increased  visitation  demands, 
particularly  in  the  high  use  portions  of 
the  most  heavily  visited  parks. 

Travel  and  tourism  rank  as  the 
number  one  or  two  industry  in  most 
States  and  will  soon  be  the  leading 
industry  worldwide.  Tourism  in  the 
United  States  is  a  half-trillion  doUars-a- 
year  industry  that  employs  more  than 
15.5  million  people  directly  and 
indirectly.  Many  National  parks  are 
icons  that  are  on  "must  see"  lists  for 
domestic  and  international  travelers. 
International  travel  is  this  country's 
latest  services  export  earner. 

The  purpose  of  mis  tourism  policy  is 
to  promote  and  support  sustainable, 
responsible,  informed,  and  managed 
visitor  use. 

The  National  Park  Service  is 
"dedicated  to  conserving  unimpaired 
the  natuiral  and  cultural  resources  and 
values  of  the  National  Park  system  for 
the  enjoyment,  education  and 
inspiration  of  this  and  future 
generations."  This  mission  can  be 
partially  achieved  through  a  national 
tourism  policy  that  addresses  the  needs 
of  both  the  National  Park  Service  and 
the  tourism  industry,  i.e.,  businesses 
that  stage,  transport,  house,  feed,  and 
otherwise  provide  services  to  our  actual 
and  potential  visitors. 

At  the  core  of  the  National  Park 
Service  tourism  policy  is  the  reality  that 
it  is  in  the  best  interest  of  the  Service 
that  we  understand  and  pro-actively 
communicate  with  toiirism  businesses. 
It  is  to  each  park's  advantage  to  find 
appropriate  common  ground  with 
tourism  interests  and  gain  a  common 
understanding  of  park  missions  and 
limitations. 

National  Park  Service  participation 
can  help  steer  tourism  in  positive 
directions  that  emphasize:  better  visitor 
information,  awareness  and 
responsibility,  sustainable  practices, 
greater  respect  for  ecosystems  and 
cultural  landscapes  and  avoidance  of 
conflicts.  Furthermore,  while  the 
tourism  industry  places  demands  on 
parks,  it  also  can  be  an  effective  voice 
in  speaking  on  behalf  of  parks  and  using 
its  considerable  influence. 

The  interests  of  park  managers  and 
the  toiuism  indus^  are  often  similar 
but  stem  from  different  missions.  Most 
park  imits  contribute  to  local  and 
regional  economies  and  are  featured 
destinations  for  tour  operators  and  for 
to\irism  service  providers.  These 
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interests  provide  a  vocal  demand  for 
continued/expanded  access.  At  the 
same  time,  park  managers  are  dealing 
with  limited  budgets  and  staffing, 
resource  management  responsibilities, 
what  constitutes  a  quality  park  visitor 
experience,  and  sometimes 
catastrophic/abnormal  acts  of  nature. 
Travel  and  tourism  operators  have  an 
interest  in  protecting  park  values  that 
attract  their  clients  and  customers.  They 
also  have  (>ayrolls  to  meet  and 
investments  to  protect. 
DATES:  Written  comments  will  be 
accepted  on  or  before  June  23, 1999. 
ADDRESSES:  Send  comments  to 
Georgette  Tolbert,  Director  of  Tourism, 
National  Park  Service,  1849  C  Street, 
NW,  Room  3420,  Washington,  DC 
20240-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgette  Tolbert  9  202/208-6507. 
SUPPLEMENTARY  INFORMATION: 
Operational  Policies:  The  1995  White 
House  Conference  on  Travel  and 
Tourism  established  a  basis  and 
firamework  for  closer  cooperation  and 
mutual  understanding  between  land- 
managing  agencies  and  the  tourism 
industry.  Regional  and  State  tourism 
conferences  have  brought  park  managers 
and  tourism  operators  together.  This 
dialogue  has  fostered  many  of  the 
principles  incorporated  in  the  following 
operational  policies: 

It  is  the  National  Park  Service  tour 
policy  to:  Develop  and  maintain  a 
constructive  dialogue  with  tourism  and 
travel  organizations  and  businesses. 

Collaborate  with  industry 
professionals  to  promote  sustainable 
and  informed  tourism  that  incorporates 
socio-cultural,  economic  and  ecological 
concerns,  and  encourages  long-term 
preservation  of  park  resources  and 
quality  visitor  experiences. 

Encourage  practices  that  Highlight 
America's  diversity  and  welcome  park 
visitation  by  people  from  all  cultural 
and  ethnic  back^unds,  ages,  and- 
physical  and  economic  means. 

Provide  costs-effective  park  visitor 
orientation  and  information  services  to 
visitors  in  parks  and,  as  funding  and 
partnerships  allow,  at  the  visit  planning 
stage,  and  at  park  gateways.  Work  to 
ensure  that  others  who  provide 
information  to  visitors  are  well- 
informed  and  provide  acoirate 
information  about  park  activities  and 
resources. 

Encourage  visitor  use  of  lesser-known 
parks,  underutilized  areas,  and  use 
during  non-peak  seasons  and  times  of 
the  day.  Encourage  visitation  to  related 
sites  beyond  park  boundaries,  as 
appropriate,  to  enhance  overall  visitor 
experiences  and  protection  of  resources. 


Specifically  address  tourism-related 
trends,  issues  and  implications  in 
National  Park  Service  park  plans  and 
management  decisions. 

Represent  park  needs  and  realities 
during  the  preparation  of  plans  and 
proposals  for  gateway  commimity 
services  and  park  tour  operations  that 
could  impact  park  visitation,  resources, 
visitor  services  and  infrastructure 
support. 

Work  to  establish  supportable,  park- 
carrying  capacities  as  a  basis  for 
communicating  with  outside  interests 
and  the  public-at-large  on  acceptable 
visitor  loads,  toius,  recreation 
equipment  uses  and  services.  Carrying 
capacities  are  defined  as  use  levels  that 
will  not  adversely  impact  the  park 
resources  or  desired  quality  of  park 
visitor  experiences. 

Participate  in  and  monitor  travel 
industry  research,  data  gathering  and 
marketing  initiatives  to  ensure  that  the 
National  Park  Service  is  fully  informed 
of  demographic  changes  and  visitor 
trends. 

Ensure  that  accurate  park  information 
is  used,  realistic  visitor  expectations  are 
created,  and  no  uiuealistic,  unsafe, 
incompatible  or  hannful-to-park 
resources  recreation  practices  are 
depicted  in  promotional  materials  and 
advertising  associated  with  potential 
park  Mses. 

Provide  appropriate  information  as 
early  as  possible  to  the  tourism  industry 
regarding  changes  in  operations  and 
fe^. 

When  feasible,  and  consistent  with 
park  resource  protection  and  budgetary 
needs,  schedule  construction,  repairs, 
and  resource  management  practices, 
such  as  prescribed  bums,  in  ways  and 
at  times  which  keep  key  visitor 
attractions  and  services  accessible  for 
public  use  during  peak  visitation 
periods.  Strive  to  minimize  adverse 
impacts  on  visitors,  as  well  as  on  park 
visitor-dependent  businesses. 

Establish  and  maintain  lines  of 
communication  and  protocols  to  handle 
the  impact  of  park  emergencies  and 
temporary  closures  so  that  the  public, 
including  tourism  conmiunities  and 
tourism-related  businesses,  have  the 
best  current  information  on  when  park 
services  will  be  restored. 

Inform  visitors,  gateway  communities 
and  tourism-related  businesses  about 
current  conditions  of  key  park  resources 
on  current  protection  and  recovery/ 
restoration  measures.  Establish  a 
common  imderstanding  on  what  is 
needed  to  ensure  adequate  protection  of 
those  resources  for  present  and  future 
enjoyment  and  how  this  can  contribute 
to  sustainable  park-related  businesses 
and  economies. 


Develop  new  partnerships  to  help 
implement  Servicewide  priorities,  i.e., 
the  Fee  Demonstration  Program, 
Education  Initiative,  Natural  Resources 
Initiative,  and  Millennium  Projects. 

The  WASO  Director  of  Tourism  is  the 
primary  point-of-contact  with  the 
tourism  industry  at  the  national  and 
international  levels  and  insiu«s  that  this 
Director's  Order  is  reviewed  annually 
and  updated  as  needed. 

Park  superintendents  are  responsible 
for  implementing  these  policies  at  the 
park  level. 

Program  managers  and  staff  at  the 
WASO  and  R^onal  level  are 
responsible  for  support  superintendents 
in  dieir  implementation  of  these 
policies. 
Datiy  Jarvk, 

Acting  Director  of  Tourism.  National  Park 
Service. 

[FR  Doc.  99-13061  Filed  5-21-49;  8:45  am] 

BHJJNQ  CODE  431 0-70-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclantation 

InfomMrtion  Collection  AcUvWet  Under 
0MB  Review 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  foUowing  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Individual  Landholder's 
Certification  and  Reporting  Forms  for 
Acreage  Limitation,  43  CFR  part  426 
and  Proposed  Rule  43  CFR  part  428, 
OMB  Control  Number:  1006-0005.  The 
ICR  describes  the  natiire  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Your  comments  must  be  received 
on  or  before  Jtme  23, 1999. 

ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street,  NW.,  Washington  DC  20503.  A 
copy  of  your  comments  shr>uld  also  be 
directed  to  the  Bureau  of  Reclamation, 
Attention:  D-5200.  PO  Box  25007. 
Denver,  CO  80225-0007. 
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FOR  FURTHER  mFORMATKM  CONTACT:  For 

further  information  or  a  copy  of  the 
proposed  forms  contact  Marilyn 
Rehfeld.  D-5200.  PO  Box  25007, 
Denver,  CO  80225-007;  or  by  telephone: 
(303) 445-2899. 
SUPPLEMENTARY  INFORMATION:  . 

Title:  Individual  Landholder's 
Certification  and  Reporting  Forms  for 
Acreage  Limitation.  43  CFR  part  426 
and  Proposed  Rule  43  CFR  part  428. 

Abstract:  This  information  collection 
requires  certain  landholders  to  complete 
forms  demonstrating  their  compliance 
with  the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
establish  each  landholder's  status  with 
respect  to  landownership  limitations, 
full-cost  pricing  thresholds,  lease 
requirements,  and  other  provisions  of 
Federal  reclamation  law,  Title  II  of 
Public  Law  97-293,  and  regulations  43 
CFR  part  426. 

All  landholders  whose  entire  westside 
landholdings  total  40  acres  or  less  are 
exempt  from  the  requirement  to  submit 
RRA  forms.  This  collection  of 
information  allows  the  Biireau  of 
Reclamation  (we,  our,  or  us)  to  establish 
landholders'  compliance  with  Federal 
reclamation  law. 

Changes  to  the  RRA  Forms  and  the 
InstnictioDs  to  Those  Forms 

We  made  some  changes  to  the  current 
RRA  forms  and  rewrote  the  instructions 


to  those  forms  in  "plain  language"  to 
meet  the  requirements  of  the  President's 
Jime  1, 1998,  memorandum.  Other 
changes  to  the  forms  and  the 
instructions  to  the  forms  are  editorial  in 
nature  and  are  designed  to  increase  the 
respondents'  understanding  of  the 
forms,  instructions  to  the  forms,  and 
what  information  is  required  to  be 
submitted  with  the  forms  to  the 
districts.  The  proposed  revisions  to  the 
RRA  forms  will  be  included  starting  in 
the  2000  water  year. 

Draft  of  a  New  RRA  Form 

We  published  a  notice  of  proposed 
rulemaking  entitled:  Information 
Requirements  for  Certain  Farm 
Operations  In  Excess  of  960  Acres  and 
the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428,  in  the 
Federal  Register  on  November  18, 1998 
(63  FR  64154.  Nov.  18, 1998),  and 
requested  comments  on  the  proposed 
rule  and  the  information  collection  to  be 
submitted  to  us  by  January  19, 1999. 
This  comment  period  was  later 
extended  to  February  18, 1999,  and  then 
reopened  to  April  12, 1999.  The 
proposed  rulemaking  requires  farm 
operators  who  provide  services  to  more 
than  960  nonexempt  acres  westwide, 
held  by  a  single  trust  or  legal  entity  or 
any  combination  of  trusts  and  legal 
entities,  to  submit  RRA  forms  to  the 


district(s)  where  such  land  is  located. 
We  requested  comments  from  the  public 
on  whether  to  revise  an  existing  RRA 
form  or  create  a  new  form  for  farm 
operators  to  prepare  should  the 
proposed  rule  be  finalized. 

Just  in  case,  if  the  rule  is  finalized  and 
it  is  determined  that  farm  operators  will 
be  required  to  submit  a  separate  form, 
we  have  prepared  a  draft  of  this  form  for 
review  and  comment  (see  FOR  FURTHER 
INFORMATION  CONTACT).  We  have 
included  the  estimated  burden  for  the 
draft  farm  operator  form  (Form  7- 
21FARMOP)  in  this  notice.  Farm 
operators  are  not  required  to  submit  an 
RRA  form  to  their  district  unless  the 
proposed  rulemaking  is  published  as  a 
find  rule  in  the  Federal  Register. 

Frequency:  Annually. 

Respondents:  Landholders  (direct  or 
indirect  landovkTiers  or  lessees)  and  farm 
operators  of  certain  lands  in  Bureau  of 
Reclamation  projects,  whose 
landholdings  exceed  specified  RRA 
forms  submittal  thresholds. 

Estimated  Total  Number  of 
Respondents:  19,202. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  19,586. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,829  hours. 

Estimate  of  Burden  for  Each  Form: 


Fonn  No. 


Form  7-2180 

Form  7-21 80EZ 

Form  7-2181  

Form  7-2184 

Form  7-2190 

Form  7-21 90EZ 

Form  7-2191  

Form  7-2194 

Form  7-21  RE 

Form  7-21TRUST ... 
Form  7-21  VERIFY .. 

Form  7-21 FC 

Form  7-21XS 

Form  7-21 FARMOP 

Total 

M  hr.  18  min. 
*  1  hr.  6  min. 


Estimated 
number  of  re- 
spondents 


5,358 
537 

1.758 
40 

1,910 

113 

891 

4 

205 

1,331 

6,452 
243 
164 
196 


19,202 


Frequency  of 
response 


1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 


1.02 


Total  annual 
responses 


5.465 
546 

1,793 
41 

1,948 

115 

909 

4 

209 

1,358 

6,581 
248 
167 
200 


19,586 


Burden  esti- 
mate per  form 
(In  minutes) 


60 
45 
(» 
45 
60 
45 
(I) 

45 

(2) 

60 
12 
30 
30 

(2) 


Total  burden 
hours 


5,465 

411 

2,331 

31 

1,948 

86 

1,182 

3 

230 

1,358 

1,316 

124 

84 

260 


14,829 


Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 


(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control.  Reclamation  will  display  a 
valid  OMB  control  number  on  the 
survey  form.  A  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


28011 


comments  on  this  collection  of 
information  was  published  in  the 
Federal  Register  on  January  4, 1999  (64 
FR  174,  Jan.  4, 1999).  A  list  of  the 
comments  received  and  our  responses  to 
those  comments  is  being  sent  to:  (1)  All 
districts,  (2)  all  commenters,  and  (3) 
0MB  with  this  ICR;  it  is  also  available 
from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  shoidd  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 
Wayne  O.  Deason, 

Acting  Director,  Program  Analysis  Office. 
[FR  Doc.  99-12999  Filed  5-21-99;  8:45  am] 
BIUJNG  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Redamation 

Infonnation  Collactlon  Activities  Under 
OMB  Review 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and 
Proposed  Rule  43  CFR  part  428,  OMB 
Control  Nmnber:  100&-0006.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATES:  Your  comments  must  be  received 
on  or  before  Jvme  23, 1999. 
ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  infonnation 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street,  NW,  Washington.  DC  20503.  A 
copy  of  your  comments  should  also  be 
directed  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  forms  contact  Marilyn 
Rehfeld,  D-5200,  PO  Box  25007, 
Denver.  CO  80225-0007;  or  by 
telephone:  (303)  445-2899. 
SUPPLEMENTARY  MF0RMAT10N: 

Title:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and 
Proposed  Rvde  43  CFR  part  428. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  simunarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  certification  and 
reporting  forms  as  required  by  the 
Reclamation  Reform  Act  of  1982  (RRA), 
Acreage  Limitation  Rules  and 
Rwilations,  43  CFR  part  426. 

This  collection  of  information  allows 
the  Bureau  of  Reclamation  (we,  oui,  or 
us)  to  confirm  districts'  compliance 
with  Federal  reclamation  law. 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

We  made  a  few  changes  to  the  current 
Form  7-21SUMM-C  and  Form  7- 
21SUMM-R  and  rewrote  the 
instructions  to  those  forms  in  "plain 
language"  to  meet  the  requirements  of 
the  President's  June  1,  1998, 
memorandum.  Other  changes  to  the 
forms  and  the  instructions  to  the  forms 
are  editorial  in  nature  and  are  designed 
to  increase  the  respondents' 
understanding  of  the  forms,  instructions 
to  the  forms,  and  what  information  is 
required  to  be  submitted  with  the  forms 
to  the  districts.  The  proposed  revisions 
to  the  RRA  forms  will  be  effective  in  the 
2000  water  year. 

Draft  of  a  New  RRA  Form 

We  published  a  proposed  rulemaking. 
Information  Requirements  for  Certain 


Farm  Operations  in  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428,  in  the 
Federal  Register  on  November  18, 1998 
(63  FR  64154,  Nov.  18. 1998),  and 
requested  comments  on  the  proposed 
rufe  and  the  information  collection  to  be 
submitted  to  us  by  January  19. 1999. 
This  comment  period  was  later 
extended  to  February  18, 1999,  and  then 
reopened  to  April  12. 1999.  The 
proposed  rulemaking  requires  form 
operators  who  provide  services  to  more 
than  960  nonexempt  acres  westwide. 
held  by  a  single  trust  or  legal  entity  or 
any  combination  of  trusts  and  legal 
entities  to  submit  RRA  forms  to  the 
district(s)  where  such  land  is  located. 
We  requested  comments  frtjm  the  public 
on  whether  to  revise  an  existing  RRA 
form  or  create  a  new  form  for  farm 
operators  to  prepare. 

We  anticipate  that  if  the  rule  is 
finalized,  the  districts  will  be  required 
to  provide  specific  information  about 
declaring  farm  operators  to  us  annually. 
We  have  developed  a  new  Tabulation  G 
to  be  used  with  Form  7-21SUMM-C 
and  Form  7-21SUMM-R,  and 
instructions  on  how  to  complete  that 
tabulation  form  to  accommodate  this 
requirement.  We  do  not  believe  the 
estimated  burden  hours  will  increase  by 
requiring  districts  to  complete 
Tabidation  G  since  only  a  few  districts 
should  have  farm  operators  in  this 
category.  Nevertheless,  Tabulation  G 
will  not  be  used  unless  the  proposed 
rule  is  published  as  a  final  rule  in  the 
Federal  Register. 

Frequency:  Annually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  276. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  345. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,800  hours. 

Estimate  Burden  for  Each  Form: 


Form  No. 

Estimated 
numtwr  of  re- 
spondents 

Frequency  of 
response 

Total  annual 
responses 

Burden  hours 
per  response 

Total  tMirden 
hours 

7-21SUMM-C  and  talwlation  sheets 

??? 

54 

1.25 
1.25 

278 
67 

40 
40 

11.120 
2.680 

7-21SUMM-R  and  tabulation  sheets 

Total 

276 

1.25 

345 

13.800 

Comments 

Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 


performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 


(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 
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(c)  Ways  to  enhance  the  quality, 
usefuhiess,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  infonnation  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infcvmation  technology. 

An  agency  may  not  conduct  ot 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  0MB 
control.  Reclamation  will  display  a 
valid  0M6  control  number  on  the 
survey  form.  A  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  in  the 
Federal  Register  on  January  4, 1999  (64 
FR  174,  Jan.  1999).  A  list  of  comments 
received  and  our  responses  to  those 
comments  is  being  sent  to:  (1)  All 
districts,  (2)  all  commenters,  and  (3) 
OMB  with  this  ICR,  it  is  also  available 
from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comments  shoiUd  be 
submitted  to  OMB  within  30  days  in 
order  to  assiue  maximum  consideration. 
Wayne  O.  Deason, 

Acting  Director,  Program  Analysis  Office. 
(FR  Doc.  99-13000  Filed  5-21-99;  8:45am 

MLUNG  CODE  4310-94-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

June  2, 1999  Board  of  Directors 
Meeting;  Sunshine  Meeting  Notice 

TIME  AND  DATE:  Wednesday,  June  2. 
1999, 1:00  PM  (OPEN  Portion)  1:30  PM 
(CLOSED  Portion) 
PLACE:  Office  of  the  Corporation, 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Meeting  OPEN  to  the  Public 
from  1:00  PM  to  1:30  PM  Closed  portion 
will  commence  at  1:30  PM  (approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Approval  of  March  9, 1999  Minutes 
(Open  Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Africa 

2.  Finance  Project  in  Brazil  and 
Bolivia 

3.  Insure  Project  in  Peru 

4.  Approval  of  March  9, 1999  Minutes 
(Closed  Permit) 

5.  Pending  Major  Projects 

6.  Report  on  Indonesia 

7.  Report  on  Russia 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 


obtained  frnm  Connie  M.  Downs  at  (202) 
336-«438. 

Dated:  May  19, 1999. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
(FR  Doc.  99-13091  Filed  5-19-99;  4:31  pm) 

BILUNO  CODE  321fr-01-« 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  May  27, 1999  via  conference 
call.  The  meeting  will  begin  at  10:00  a.m 
and  continue  until  conclusion  of  the 
Board's  agenda. 

location:  750  First  Street,  NE,  11th  ' 
Floor,  Washington,  DC  20002  in  Room 
11026. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED:  Consider 
and  act  on  the  Board  of  Directors' 
Semiannual  Report  to  Congress  on 
decisions,  final  actions,  and  conunent 
on  the  Office  of  Inspector  General's 
Semiannual  Report  to  the  Congress  for 
the  period  of  October  1, 1998  to  March 
31, 1999. 

CONTACT  PERSON  FOR  INFORMATION: 
Susan  D.  McAndrew,  Senior  Assistant 
General  Counsel,  at  (202)  336-8810. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8810. 

Dated:  May  20, 1999. 
Susan  D.  McAndrew, 
Senior  Assistant  General  Counsel. 
[FR  Doc.  99-13244  Filed  5-20-99;  3:50  pm) 
BiLUNG  CODE  7050-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  addition  of  the 
following  item  to  the  previously 
annoimced  closed  meeting  (Federal 
Register,  Vol.  64,  No.  94,  page  26791, 
Monday,  May  17, 1999)  schedtded  for 
Wednesday,  May  19, 1999. 

6.  Request  Regarding  a  Section  206 
Administrative  Action.  Closed  pursuant 
to  exemptions  (8)  and  (9KB). 


The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
annoimcement  of  this  change  was 
possible. 

The  previously  annoimced  items 
were: 

1.  Administrative  Action  under  Part 
704,  NCUA's  Rides  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

2.  Administrative  Action  under  Part 
745.  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

3.  Year  2000  Issues.  Closed  pursuant 
to  exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

4.  CLF  Y2K  Plan.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

5.  Three  (3)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  99-13245  Filed  5-20-99;  3:52  pm] 

8IUJNG  CODE  733S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Bioiogical 
Sciences;  Committee  of  Visitors; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences:  Committee  of  Visitors  (COV) 
Review  for  Genetics  and  the  Biochemistry  of 
Gene  Expression  in  the  Division  of  Molecular 
&  Cellular  Biosciences  (1110). 

Date  and  Time:]\ine  9-11, 1999;  8:30  a.m. 
to  5  p.m.  each  day. 

Place:  National  Science  Foundation,  Room 
310, 4201  Wilson  Boulevard,  Arlington, 
Virginia  22230. 

Contact  Person:  Dr.  Maryanna  Henkart, 
Division  Director  for  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia, 
(703)  306-1440. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  program  evaluation,  GPRA 
assessments,  and  access  to  privileged 
materials. 

Type  of  Meeting:  Part  open  (see  agenda 
below): 

Agenda 

Closed:  June  9  (10  a.m.-5:00  p.m.);  June  10 
(8:30  a.m.-l  p.m.,  and  2  p.m.-5  p.m.);  and 
June  11  (8:30  a.m.-l  p.m.  and  2  p.m.-5 
p.m.) — To  review  the  merit  review  processes 
covering  funding  decisions  made  dining  the 
immediately  preceding  three  fiscal  years  of 
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programs  in  the  Division  of  Molecular  and 
Cellular  Biosciences. 

Open:  June  9  (8:30  a.m.-lO  a.m.);  June  10 
(1  p.m.-2  p.m.),  and  June  11  (1  p.m.-2 
p.m.) — ^To  assess  the  results  of  NSF  program 
investments  in  the  Molecular  and  Cellular 
Biosciences  Division.  This  shall  involve  a 
discussion  and  review  of  results  focused  on 
NSF  and  grantee  outputs  and  related 
outcomes  achieved  or  realized  during  the 
preceding  three  fiscal  years.  These  results 
may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closing 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privil^ed 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Simshine  Act  would  be 
improperly  disclosed. 

Dated:  May  18, 1999. 
Karen  J.  York, 

Committee  Management  Officer,  Division  of 

Human  Resource  Management. 

[FR  Doc.  99-12966  Filed  5-21-99;  8:45  am] 

BIUMO  CODE  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emptiasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time;  June  lOth-June  11th  1999 
at  8:30  to  5  pm. 

Location:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  T.  Callahan, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Room  615, 
Arlington,  Virginia  22230  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  research 
proposals,  submitted  to  being  considered  by 
the  Field  Stations  and  Marine  Laboratories 
Program  as  part  of  the  selection  process  for 
awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  Government  in  the 
Sunshine  Act. 


Dated:  May  18. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  99-12968  Filed  5-21-99;  8:45  am] 
BaiMQ  CODE  7S60-01-M 

NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer 
and  Computation  Research;  ItAeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer—Communications  Research 
(1192). 

Date;  June  7  and  8. 1999. 

Time:  8  a.m.-5  p.m. 

Place:  Rooms  1120  and  1150  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  PersoiUs):  Dr.  Mukesh  Singhal, 
Program  Director,  Operating  Systems  and 
Compilers,  QSE/C-CR,  Room  1145.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Telephone:  (703)  306-1918. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals ' 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  Operating 
Systems  and  Compilers  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5 
U.S.C.552b(c),  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  May  18, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 

(FR  Doc.  99-12967  Filed  5-21-99;  8:45  am] 

BMLUNG  CODE  7556-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs  (1 1 30);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotmdation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (1130). 

Date  and  Time:  June  10, 1999;  8:30  a.m.  to 
5  p.m.,  Jime  11, 1999;  8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1295,  Arlington,  VA 
22230. 


Type  of  Meeting:  Open. 

Contact  Person:  Brenda  Williams,  Office  of 
Polar  Programs  (OPP),  National  Science 
Foundation,  4201  Wilson  Blvd.,  Suite  775, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Discussion  of  NSF-wide 
initiatives  long-range  planning,  and  CPRA. 

Dated:  May  18, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-12969  Filed  5-21-99;  8:45  am] 


BILLING  CODE  7S6$-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Acth^ies:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
niunber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Data  Report  on  Spouse. 

3.  The  form  number  if  applicable: 
NRC  Form  354. 

4.  How  often  the  collection  is 
required:  Chi  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  employees,  contractors, 
licensees  and  applicants  who  marry 
after  completing  NRC's  Personnel 
Security  Forms;  or  marry  after  having 
been  granted  an  NRC  access 
authorization  or  employment  clearance. 

6.  An  estimate  of  the  number  of 
responses:  60. 

7.  The  estimated  number  of  annual 
respondents:  60. 

8.  An  estimate  of  the  total  number  of 
hours  needed  armually  to  complete  the 
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requirement  or  request:  12  (.20  hours  or 
12  minutes  per  response). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Completion  of  the  NRC 
Form  354  is  a  mandatory  requirement 
for  NRC  employees,  contractors, 
licensees,  and  applicants  who  many 
after  submission  of  the  Personnel 
Security  Forms,  or  after  receiving  an 
access  authorization  or  employment 
clearance  to  permit  the  NRC  to  assure 
there  is  no  increased  risk  to  the  common 
defense  and  security. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index. html).  The  docimient  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  23, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 
Erik  Godwin,  Office  of  Information  and 

Regulatory  Affairs  (3150-0026), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville.  MD,  this  18th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shehon, 

NEC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[PR  Doc.  99-13022  Filed  5-21-99;  8:45  am] 

MLUNG  CODE  75a»-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-458] 

Entergy  Operations,  Inc.;  River  Bend 
Station,  Unit  1,  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Rre 
Hazards  Analysis  Report  and  Safety 
Analysis  Report 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  Entergy  Operations,  Inc.  (the 
licensee),  to  withdraw  its  November  6, 
1996,  application  seeking  approval  for  a 


deviation  from  its  approved  fire 
protection  program  to  the  extent  the 
program  incorporated  the  technical 
requirements  of  Section  III.G.2  of 
Appendix  R  to  part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  for  the 
River  Bend  Station,  Unit  1,  located  in 
West  Feliciana  Parish,  Louisiana. 

The  application  sought  Commission 
approval  for  changes  to  the  Fire  Hazards 
Analysis  Report  and  Safety  Analysis 
Report  with  respect  to  the  installation  of 
a  partial-area  automatic  fire  suppression 
system  in  lieu  of  a  full-area  suppression 
system  in  Fire  Area  C-16. 

The  Commission  had  previously 
issued  a  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register  on  December  4, 
1996  (61  FR  64385).  However,  by  letter 
dated  December  17, 1998,  the  licensee 
withdrew  the  application.  For  further 
details  with  respect  to  this  action,  see 
the  licensee's  request  dated  November 
6, 1996,  as  supplemented  by  letters 
dated  July  31, 1997,  and  April  13, 1998, 
and  EOI's  letter  dated  December  17, 
1998,  which  withdrew  the  original 
request.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the 
Governments  Dociunents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Louisiana. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  J.  Fretz, 

Project  Manager,  Section  1,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-13021  Filed  5-21-99;  8:45  am] 

BNXINO  COOE  79«Mn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Grant  Program  for 
Agreement  States  for  Formerly  NRC- 
Licensed  Sites;  Public  Comment 

agency:  Nuclear  Regulatcay 

Commission. 

ACTION:  Request  for  public  comment 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  seeldng 
stakeholder  views  on  a  proposal  to 
pursue  a  separate  appropriation  from 
the  General  Fund.  The  separate 
appropriation  would  make  funds 
available  through  a  grant  program  to 
assist  Agreement  States  in  completing 
file  reviews,  and  remediation  in  certain 
cases,  for  sites  formerly  licensed  by  the 


NRC.  Based  on  review  of  files  for 
previously  terminated  licenses,  the  NRC 
has  identified  a  nimiber  of  sites  for 
which  there  is  insufficient 
doomientation  on  site  decommissioning 
or  sealed  source  disposition.  If  the  site 
is  located  in  an  Agreement  State,  any 
radioactive  material  present  at  the  site  is 
subject  to  Agreement  State  regulatory 
jiirisdiction.. 

dates:  Submit  written  comments  by 
June  18, 1999.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Mail  Stop:  T6-d59,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001  or  by  Internet  electronic 
mail  at  DLMl©NRC.GOV. 
FOR  FURTHER  INFORMATIGN  CONTACT: 
Dermis  Sollenberger,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  by  telephone  301-415-2819  or  by 
Internet  electronic  mail  at 
DMS4®NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 

Backgronnd 

The  NRC  has  been  reviewing  files  for 
previously  terminated  Uc^ises  to 
determine  whether  there  was 
appropriate  documentation  in  the  files 
that  the  sites  were  adequately 
decontaminated  prior  to  termination  of 
the  license  and  release  of  the  site.  This 
project  was  initiated  in  1977  for  licenses 
terminated  prior  to  1965.  Subsequent 
effort  was  initiated  in  1989  for  licenses 
terminated  after  1965,  which  was  later 
expanded  to  include  all  terminated, 
licenses.  A  nmnber  of  files  have  been 
identified  for  which  there  is  insufficient 
doomientation  about  site 
decommissioning  or  sealed  source 
disposition. 

Radioactive  material  remaining  at  a 
site  located  within  an  Agreement  State, 
including  material  originally  licensed 
by  the  NRC  or  its  predecessor,  is  the 
regulatory  responsibility  of  the 
Agreement  State.  Therefore,  an 
Agreement  State  has  jurisdiction  for 
license  file  reviews,  initial  site 
investigations,  and  remediation  of  any 
sites  identified  as  being  contaminated, 
and  any  sites  where  the  file  has 
inadequate  accounting  of  sealed 
sources. 

Disciusion 

The  NRC  staff  has  analyzed  options 
relating  to  NRC  formerly  licensed  sites 
located  in  Agreement  States.  This 
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information  is  set  out  in  Commission 
Paper— SECY-28-273,  "Potential 
Funding  Assistance  for  Agreement 
States  for  Closiire  of  Formerly 
Terminated  NRC  Licenses"  dated 
November  20, 1998.  In  this  paper,  the 
NRC  staff  reports  on  Agreement  State 
and  NRC  staJEf  actions  and  presents 
options  and  recommendations  for  » 
funding  Agreement  States'  efforts  in 
addressing  this  issue. 

The  Commission  responded  to  this 
paper  through  issiiance  of  a  Staff 
Requirement  Memorandum  (SRM)  for 
SECY-98-273.  In  this  memorandtun, 
the  Commission  approved  the  NRC  staff 
recommendation  to  continue  Agreement 
State  jurisdiction  over  formerly  licensed 
sites  and  to  develop  a  grant  program  to 
make  funds  available  to  Agreement 
States  for  file  review  and  remediation  in 
certain  cases.  The  recommended  option 
is  to  pursue  a  separate  appropriation 
from  the  General  Fund,  lliis  separate 
appropriation,  if  approved,  would  fund 
Agreement  States,  through  grants,  to 
assist  in  completing  file  reviews  and  the 
remediation  of  formerly  NRC-licensed 
sites  in  certain  cases.  Such  cases 
include  sites  when  no  responsible  party 
can  be  located,  or  the  responsible  party 
does  not  have  the  resomces  to  conduct 
the  remediation,  and  the  site  does  not 
qualify  for  cleanup  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act. 

In  the  SRM  for  SECY-98-273,  the 
Commission  directed  the  staff  to  seek 
stakeholder  views  before  pursuing  a 
General  Fvind  appropriation.  Public 
comments  are  requested  on: 

•  The  option  of  pursuing  a  separate 
appropriation  from  the  General  Fund  to 
establish  a  fund  for  use  by  Agreement 
States  through  grants  to  assist  in  file 
reviews  and,  when  necessary,  the 
remediation  of  formerly  NRC-license 
sites. 

•  Aspects  that  should  be  considered 
in  development  of  a  decision  framework 
that  describes  how  NRC  would  allocate 
the  appropriated  funds,  if  approved,  to 
individual  Agreement  States. 

•  Aspects  that  NRC  should  consider 
in  development  of  a  grant  program  for 
providing  funds,  if  approved,  to 
individual  Agreement  States  to  ensiu«  a 
relatively  &ir  and  equitable  allocation  of 
available  funds.  For  example,  the  funds 
could  be  provided  to  individual 
Agreement  States  based  on  the 
estimated  cost  for  each  site  to  comply 
with  a  25  millirem/year  public  dose 
standard.  Additional  risk-ranking  of  the 
sites  may  also  be  necessary  in  the  event 
that  appropriated  funds  are  less  than 
requested. 


•  Additional  information  on  cost 
estimates  for  site  remediation  (See  cost 
estimates  stated  in  SECY-28-273.  Also 
see  all  Agreement  States  letter  SP-99- 
016.) 

The  above  three  dociunents,  SECY- 
28-273,  SRM-SECY-28-273  and  SP- 
99-016,  are  available  on  the  NRC 
homepage  at:  http://www.hsrd.oml.gov/ 
nn:/agstates/pmgramysp9901 6.pdf 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  1999. 

For  the  Nuclear  Regulatoiy  Commission. 

Paal  H.  LehMM, 

Director,  Office  of  State  Programs  I 

(FR  Doc.  99-13020  Filed  5-21-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMBSION 

AcMeory  CommltlBe  on  Rewlor 
Ssfeguwrie  Subcommlllee  Meeting  on 
Themwil  Hydraulic  Phenomena; 
Reviaed 

A  meeting  of  the  ACRS  Subcommittee 
on  Thermal-Hydraulic  Phenomena  is 
scheduled  to  be  held  on  Wednesday, 
May  26, 1999,  8:30  a.m.,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland.  The  meeting  agenda  has  been 
revised  to  delete  discussion  of  the 
resolution  of  Generic  Safety  Issue  (GSI) 
23:  Reactor  Coolant  Piunp  Seal  Failure 
due  to  the  unavailabiUty  of  NRC  staff 
documents  pertaining  to  this  matter. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  Monday,  May  3, 
1999  (64  FR  23690).  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  previously  published. 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  cognizant  ACRS  staff 
engineer  (telephone  301/415-6888), 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 

Dated:  May  17, 1999 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  99-13019  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  7SaO-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submlaalon  for  0MB  Review; 
Comment  Requeet  for  Review  of  a 
Reviaed  information  Collection: 
Standard  Form  (SF)  3102 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
review  of  a  revised  information 
collection.  The  SF  3102,  Designation  of 
Beneficiary,  is  used  by  employees  and 
annuitants  covered  under  the  Federal 
Employees'  Retirement  System  to 
designate  a  beneficiary  to  receive  any 
liunp  sum  due  in  the  event  of  his/her 
death.  Approximately  1,273  SF  3102 
forms  are  completed  annually.  Each 
form  takes  approximately  15  minntes  to 
complete.  The  annual  estimated  burden 
is  318.25  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomeydopm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  23. 
1999. 

ADDRESSES:  Send  or  deliver  comments 
to— 

John  C.  Crawford,  Chief,  FERS  Division, 
Retirement  and  Insiu^nce  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  3313, 
Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503 
FOR  MFORMATKM  REGAROtNG 
ADMmiSTRATIVE  COORDINATION— 
CONTACT:  Cyrus  S.  Benson,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director 

(FR  Doc.  99-12971  Filed  5-21-99;  8:45  am] 

BIUJNG  CODE  632S-01-P 


POSTAL  RATE  COMMISSION 
[Dock*!  No.  099-1 ;  Ordw  No.  1239] 
Complaint  Caae 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  new  complaint  docket. 

SUMMARY:  This  order  announces  a 
formal  complaint  docket  related  to  a 
pilot  program  entailing  electronic 
delivery  service.  It  also  addresses 
related  procedural  matters.  These 
actions  allow  issues  raised  by  the 
Service's  participation  in  this  program 
to  be  addressed. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  dates. 
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addresses:  Address  all 
communications  regarding  this  notice  to 
the  attention  of  Margaret  P.  Crenshaw, 
Secretary  of  the  Commission,  1333  H 
Street  NW.,  Suite  300,  Washijagton,  DC 
2026ft-<X)01. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharhnan,  General  Counsel, 
1333  H  Street  NW.,  Suite  300, 
Washington,  DC  20268-0001. 

SUPPt^MENTARY  INFORMATION:  On  Oct.  5, 
1998.  United  Parcel  Service  (UPS) 
submitted  a  formal  complaint  against 
the  United  States  Postal  Service  (Postal 
Service  or  Service)  pursuant  to  39 
U.S.C.  3662,  claiming  that  the  Service's 
introduction  of  a  service  offering  called 
Post  Electronic  Courier  Service  (Post 
ECS)  violates  various  procedural  and 
substantive  requirements  of  the  Postal 
Reorganization  Act.  In  response,  the 
Postal  Service  chaUenged  the  merits  of 
each  of  complainant's  claims  and 
moved  to  dismiss  the  complaint.'  For 
the  reasons  presented  herein,  the 
Commission  denies  the  Service's  motion 
and  initiates  formal  proceedings  to 
consider  the  complaint. 

Factual  Background 

The  fects  recited  in  the  following 
simunary  are  not  in  dispute.  They  are 
derived  either  from  assertions  in  the 
complaint  that  the  Service  has  not 
contested,  or  from  the  Service's  own 
filings  in  this  docket  to  date.^ 

In  May  1998,  the  Service  began  its 
participation  in  a  pilot  program  to 
introduce  a  service  imder  arrangements 
made  with  Canada  Post  Corporation 
(Canada  Post),  France's  LaPoste 
(LaPoste),  the  International  Postal 
Corporation  (IPC),  and  a  software 
supplier.  The  service  offered  in  the  pilot 
program  is  called  Post  ECS  and  its 
availability  is  limited  to  3,500  licensees. 
To  date,  the  Service  has  licensed 
between  25  and  100  U.S.  companies  to 


'  Motion  of  the  United  States  Postal  Service  to 
Dismiss,  Nov.  5, 1998.  As  provided  in  order  no. 
1221,  complainant  filed  the  answer  of  United  Parcel 
Service  in  opposition  to  motion  of  United  States 
Postal  Service  motion  to  dismiss  complaint  on  Dec. 
16. 1998. 

'  In  addition  to  its  answer  to  the  UPS  complaint 
filed  on  Nov.  S,  1998,  the  Postal  Service  has  filed 
responses  to  most  of  a  series  of  questions  directed 
to  it  by  the  Commission  in  order  no.  1229.  issued 
Feb.  17, 1999.  Partial  Response  of  United  States 
Postal  Service  to  Commission  Order  No.  1229, 
March  3, 1999.  In  response  to  a  Postal  Service 
motion  for  reconsideration  of  order  no.  1229,  the 
Commission  has  deferred  action  on  documents  and 
other  information  responsive  to  question  4(a)  in  that 
order,  in  view  of  commercially  sensitive 
information  the  Service  claims  would  be  contained 
in  a  response.  Order  No.  1230,  Order  Denying 
Motion  of  United  States  Postal  Service  for 
Reconsideration  of  Order  No.  1229  and  Directing 
Immediate  Provision  of  Responses  to  Questions  1, 
2,  3  and  4(b),  March  2, 1999. 


use  Post  ECS;  40  of  these  companies  are 
dispersed  through  15  states. 

Post  ECS  is  an  all-electronic  service 
designed  to  transmit  documents 
securely  from  a  sender  to  an  intended 
recipient.  Licensees  access  the  service 
from  a  computer  terminal  by  contacting 
a  Postal  Service  electronic  commerce 
server  through  the  Internet,  entering  an 
assigned  password,  specifying  the 
intended  recipient  of  the  docimient,  and 
transmitting  it  electronically  to  the 
server.  The  Postal  Service  notifies  the 
addressee  by  e-mail  that  the  document 
is  available  at  a  specified  URL  address, 
and  states  that  it  can  be  retrieved  using 
the  Internet  within  a  specified  amount 
of  time.  The  addressee — ^who  may  be 
located  in  the  United  States  or 
elsewhere — uses  a  computer  terminal  to 
access  the  Internet  site  specified  in  the 
Postal  Service's  e-mail  message,  enters 
an  assigned  password,  and  downloads 
the  docimient.  At  present,  the  Postal 
Service  is  providing  Post  ECS  service 
bee  of  charge  to  its  licensees. 

Post  ECS,  which  is  ciurently  being 
provided  in  the  status  of  an  operations 
test,  has  never  been  the  subject  of  a 
formal  request  of  the  Postal  Service 
lodged  with  the  Commission  under  39 
U.S.C.  3623  or  3622,  nor  of  a  Postal 
Service  proposal  to  the  Commission  to 
make  a  substantially  nationwide  change 
in  the  nature  of  postal  services  imder  39 
U.S.C.  3661.  According  to  the  Postal 
Service,  Post  ECS  is  scheduled  to 
continue  at  least  through  mid-Jime 
1999,  and  there  are  no  current  plans  to 
request  approval  from  the  Board  of 
Governors  for  an  extension,  nor  does  the 
Service  contemplate  that  any  such 
request  would  be  necessary  or 
appropriate  at  this  juncture. 

Substance  of  the  Complaint 

The  complaint  of  UPS  is  grounded  in 
three  separate  claims.  One  claim  alleges 
a  substantive  deficiency  in  the  free  rate 
associated  with  Post  ECS  service.  The 
other  two  claims  involve  the  lack  of  a 
regulatory  pedigree  for  Post  ECS  imder 
theprovisions  of  39  U.S.C.  chapter  36. 

The  initial  claim  is  premisea  on  an 
allegation  that  Post  ECS  is  a  class  of 
mail  or  type  of  mail  service  which  may 
be  established  by  the  Governors  of  the 
Postal  Service  only  in  accordance  with 
the  provisions  of  chapter  36  of  the 
Reorganization  Act.  Inasmuch  as  the 
Postal  Service  has  not  requested  the 
Commission  to  recommend 
establishment  of  Post  ECS  as  a 
classification  of  mail  pursuant  to  39 
U.S.C.  3623,  nor  to  recommend  an 
associated  rate  or  fee  for  the  service 
pursuant  to  section  3622,  UPS  claims 
that  there  has  been  no  showing  that 
provision  of  Post  ECS  is  in  accordance 


with  the  policies  of  the  Reorganization 
Act  and  die  factors  prescribed  in 
sections  3622  and  3623.  Accordingly, 
UPS  argues,  the  Service's  provision  of 
Post  ECS  violates  the  Postal 
Reorganization  Act.  Complaint  at  2. 

A  separate  claim  likewise  involves  the 
service's  lack  of  regulatory  pedigree, 
and  also  is  premised  on  an  assertion 
that  Post  ECS  is  a  postal  service. 
Because  Post  ECS  allegedly  is  being 
used  by  a  substantial  number  of 
companies  to  send  documents 
nationwide,  UPS  claims,  providing  the 
service  could  impact  on  mailers'  use  of 
other  mail  services  such  as  registered 
and  certified  mail.  Consequently,  UPS 
argues,  the  Postal  Service's  institution 
and  continuing  provision  of  Post  ECS 
constitutes  a  change  in  the  nature  of 
postal  services  which  will  generally 
affect  service  on  a  nationwide  or 
substantially  nationwide  basis.  In  light 
of  the  Postal  Service's  failure  to  submit 
a  proposal  to  the  Commission  within  a 
reasonable  time  prior  to  making  such  a 
change,  as  39  U.S.C.  3661  requires,  UPS 
claims  that  the  Service's  provision  of 
Post  ECS  violates  section  3661.  Id.  at 
3-4. 

The  complaint's  substantive  challenge 
to  Post  ECS  service  relies  on  the 
requirement  in  39  U.S.C.  3622(b)(3)  that 
each  class  or  tjrpe  of  mail  service  bear 
the  costs  attributable  to  it  plus  a 
reasonably  assignable  portion  of  other 
costs,  together  with  the  impact 
consideration  in  3622(b)(4).  By 
providing  Post  ECS  at  no  charge,  UPS 
alleges,  the  Postal  Service  violates  the 
prohibition  in  section  3622(b)(3)  against 
providing  a  class  or  type  of  mail  service 
at  no  charge,  and  introduces  a  cross- 
subsidy  of  users  of  that  service  by  other 
mail  users.  Inasmuch  as  Post  ECS 
competes  with  a  similar  service  UPS 
offers,  it  also  argues  that  the  Postal 
Service's  provision  of  Post  ECS  at  no 
charge  constitutes  unfair  competition  in 
violation  of  section  3622(b)(4)  of  the 
Act,  and  may  deprive  UPS  of  customers 
for  its  similar  service,  with  a  consequent 
loss  of  revenue.  Id.  at  3. 

Postal  Service  Answer 

The  Postal  Service  filed  its  answer  to 
the  UPS  complaint  on  Nov.  5, 1998.' 
With  respect  to  the  factual  allegations 
made  in  the  complaint,  the  Service 
generally  does  not  contest  them,  with 
two  exceptions.  The  Service  denies  that 
Post  ECS  is  a  "document  delivery 
service,"  in  the  sense  of  there  being  any 
hard-copy  delivery  of  documents  or 
letters.  Additionally,  the  Service  denies 
that  "substantial  numbers"  of 


'  Answer  of  the  United  States  Postal  Service,  Nov. 
5,1998. 
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companies  are  using  Post  ECS,  or  that 
its  usage  can  be  characterized  as 
"nationwide."  Id.  at  2,  4. 

The  Postal  Service's  affirmative 
allegations  include  a  characterization  of 
Post  ECS  as  a  limited  test  of  a  totally 
electronic  sec\ire  docuiment  delivery 
system  imdA  the  auspices  of  IPC.  "ITie 
Service  represents  that  Post  ECS  does 
not  use  the  Postal  Service's  physical 
retail,  mail  processing,  or  delivery 
networks,  and  thus  is  not  a  "postal 
service"  under  the  statutory  provisions 
invoked  by  UPS.  Therefore,  the  Service 
alleges,  it  was  not  required  to  submit  a 
request  for  a  reconunended  decision  or 
advisory  opinion  from  the  Commission 
prior  to  offering  Post  ECS  service.  Id.  at 
6-7. 

The  Postal  Service's  answer  also 
claims  that  the  Commission  has  no 
subject  matter  jurisdiction  over  the 
complaint  Finally,  citing  the  Governors' 
decision  in  docket  no.  C96-1,  the 
Service  asserts  that  the  section  3662 
complaint  procedure  does  not  provide  a 
means  for  interested  persons  to 
challenge  the  status  of  products  as 
"postal"  or  "nonpostal"  services.  Id.  at 
7. 

Postal  Service  Motion  To  Dismiss 

On  the  same  date  it  filed  its  answer, 
the  Postal  Service  submitted  a  motion  to 
dismiss  the  complaint.^  As  the  first 
grotmd  for  dismissal,  the  Service  claims 
that  the  Commission  lacks  statutory 
authority  to  resolve  a  complainant's 
challenge  of  a  Postal  Service 
determination  not  to  seek  a 
recommended  decision  before 
introducing  a  new  service  alleged  to  be 
"postal"  in  character.  According  to  the 
Service,  complaint  proceedings  before 
the  Commission  were  not  intended  to 
be,  and  are  not,  appropriate  for 
resolving  issues  as  to  whether  the  Postal 
Service  has  acted  beyond  its  lawful 
authority  by  offering  a  service.  Rather, 
the  Service  argues,  a  United  States 
district  court  is  the  appropriate  forum 
for  considering  any  such  claims,  as  has 
been  done  in  prior  controversies.  Id.  at 
1-6. 

Even  assuming  that  the  Commission 
has  authority  to  address  the  question  of 
whether  Post  ECS  is  a  "postal"  or 
"nonpostal"  service,  the  Service  further 
argues,  the  complaint  should  still  be 
dismissed  because  that  service  is  both 
nonpostal  and  non-domestic.  Coiuts,  the 
Commission  and  the  Governors  have 
assessed  the  "postal"  character  of 
services  by  investigating  their 
relationsUp  to  the  Postal  Service's 
hardcopy  delivery  network.  Inasmuch 


as  Post  ECS  is  a  totally  electronic 
service,  with  no  relationship  to 
traditional  functions  such  as  collection, 
acceptance,  processing,  handling, 
transportation  and  delivery  afforded 
hardcopy  mail,  the  Service  argues  that 
it  is  not  a  "postal"  service  as  the  term 
has  been  defined  to  date.  Moreover, 
because  Post  ECS  is  a  global  service 
being  tested  jointly  with  the  Canadian 
and  French  postal  administrations,  and 
international  electronic  document 
transfers  are  expected  to  constitute  a 
significant  component  of  Post  ECS 
transactions,  the  service  is  not  a 
domestic  postal  service  within  the 
purview  of  the  Commission's 
jurisdiction.  Id.  at  7-16. 


Responses  of  Complainant  and 
Intervmor  Coalition  Against  Unfidr 
USPS  Competition  (CAUUC) 

Both  UPS  and  CAUUC '  filed 
responses  in  opposition  to  the  Postal 
Service's  motion  to  dismiss.^  On  the 
subject  of  the  Commission's  jiuisdiction 
to  consider  the  complaint,  UPS  cites  the 
judicially-established  principle  that 
regulatory  agencies  have  authority 
initially  to  determine  the  scope  of  their 
jurisdiction.  Applying  the  principle  to 
this  controversy,  UPS  asserts  that  the 
Commission  clearly  has  authority  to 
deteniiine  whether  Post  ECS  is,  or  is 
not,  a  "postal"  service  that  falls  within 
its  jurisdiction  to  render  a 
recommended  decision.  Furthermore, 
UPS  observes,  the  Commission  has 
consistently  exercised  this  authority  to 
determine  whether  a  given  service 
offering  falls  within  its  jurisdiction  in 
past  complaint  and  other  proceedings, 
most  recendy  in  docket  no.  C96-1. 
Finally,  UP^  argues  that  nothing  in  the 
Reorganization  Act,  nor  in  a 
complaining  party's  ability  to  seek 
redress  in  a  federal  district  court, 
precludes  the  Commission  from  making 
a  determination  of  its  authority  over  a 
challenged  new  service  imder  the 
section  3662  complaint  procedure.  UPS 
Answer  at  2-6. 

CAUUC  also  asserts  that  the 
Commission  has  authority  to  determine 
whether  Post  ECS  is  a  "postal"  service, 
argxiing  that  a  plain  reading  of  section 
3662  clearly  demonstrates  that  the  Act 
specifically  contemplates  complaints 
regarding  the  improper  offering  of  a 
postal  service  and  its  associated  rates. 


*  Motion  of  the  United  States  Postal  Service  to 
Dismiss,  Nov.  5, 1998. 


'Two  parties,  CAUUC  and  the  Association  of 
Online  Professionals,  have  filed  motions  to 
intervene  in  this  case.  As  the  Commission  has 
determined  to  hear  the  UPS  complaint,  the  motions 
will  be  granted. 

<  Answer  of  United  Parcel  Service  in  Opposition 
to  Motion  of  the  United  States  Postal  Service  to 
Dismiss  Complaint,  Dec.  15, 1998.  Answer  of 
Intervenor  CAUUC  in  Opposition  to  Motion  of  U.S. 
Postal  Service  to  Dismiss  Complaint,  Dec.  15, 1998. 


CAUUC  cites  the  Commission's 
determination  in  order  no.  1145  of  the 
same  issue  with  respect  to  the  Pack  & 
Send  service  in  the  C96-1  complaint 
proceeding,  and  argues  that  the 
congressional  intent  to  enable  citizens 
to  initiate  such  complaint  procedures 
before  the  Commission  makes  its 
exercise  of  statutory  authority  a  duty  in 
this  and  similar  cases.  CAUUC  Answer 
at  2-5. 

Regarding  the  potentially  "postal" 
character  of  Post  ECS,  UPS  asserts  that 
the  service  clearly  meets  the  tests 
previously  established  by  courts  and  the 
Commission  for  reaching  an  affirmative 
determination.  Because  Post  ECS  serves 
exactly  the  same  function  as  traditional, 
hardcopy  mail,  UPS  argues  that  the 
service  is  not  only  closely  related  to 
delivery  of  mail,  it  is  the  delivery  of 
mail.  Citing  two  decisions  of  U.S. 
district  courts  which  have  equated  e- 
mail  services  such  as  Post  ECS  with 
traditional  forms  of  mail,  UPS  asserts 
that  prior  judicial  and  Commission 
decisions  do  not  suggest  that  hard  copy 
delivery  is  necessary  for  a  service  to  be 
classified  as  "mail,"  or  "postal"  in 
nature.  UPS  Answer  at  6-9. 

Even  assuming  the  relevance  of  a 
linkage  to  hard  copy  mail  in  defining 
postal  services,  UPS  further  argues.  Post 
ECS  has  an  extremely  strong  structural 
relationship  to  such  traditional  forms  of 
mail  because  it  is  both  the  functional 
equivalent  of  written  mail  and  a 
potential  substitute  for  it.  UPS  notes 
that  the  Postal  Service  has  described 
Post  ECS  as  an  extension  of  its 
traditional  paper  mail  services,  and 
equated  electronic  mail  with  traditional 
forms  of  mail  in  statements  made  by 
Postal  Service  officials  and  a  witness  in 
docket  no.  MC96-1.  Id.  at  9-12. 

UPS  also  asserts  that  there  are  strong 
policy  reasons  for  concluding  that  Post 
ECS  is  a  postal  service.  Given  Congress' 
paramount  concern  in  adopting  the 
ratemaking  provisions  of  the 
Reorganization  Act  that  the  revenues 
paid  by  one  class  of  users— especially 
First  Class  letter  monopoly  mailers — not 
be  used  to  cross-subsidize  other  Postal 
Service  customers,  and  the  Postal 
Service's  record  of  losses  in  connection 
with  its  electronic  service  offerings  to 
date,  UPS  aigues  that  excluding  Post 
ECS  fit>m  the  Commission's 
jiuisdictional  purview  would  create  a 
large  loophole  and  defeat  the 
congressional  intention  that  all  Postal 
Service  customers  be  treated  fairly.  Id. 
at  11-13. 

CAUUC  also  asserts  that  Post  ECS  is 
a  postal  service  subject  to  tho 
Commission's  jiuisdiction,  arguing  that 
it  is  not  fimdamentally  different  from 
the  mailing  online  service  currenUy 
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being  considered  before  the  Commission 
in  docket  no.  MC98-1.  CAUUC  Answer 
at  5-6.  The  Coalition  also  cites 
statements  made  by  the  Postmaster 
General  and  others  to  the  effect  that  the 
Postal  Service  views  its  entry  into 
electronic  services  as  an  extension  of  its 
core  business,  the  delivery  of  traditional 
mail.  Id.  at  7-9. 

Finally,  UPS  challenges  the  Postal 
Service's  argument  that  Post  ECS  is 
outside  the  Commission's  piuview 
because  it  is  an  international  service. 
UPS  notes  the  Service's  implicit 
admission  that  Post  ECS  is  not  entirely 
an  international  service,  only  a 
"significant  component"  of  total  Post 
ECS  transactions.  To  the  extent  the 
Postal  Service  is  delivering  electronic 
messages  from  domestic  senders  to 
domestic  recipients,  UPS  argues,  the 
Commission  has  jurisdiction  over  those 
transactions.  UPS  Answer  at  13. 

Statutory  Authority  To  Consider 
Complaint 

The  challenge  of  the  Commission's 
authority  to  consider  the  UPS  complaint 
made  in  the  Postal  Service's  motion  to 
dismiss  requires  consideration  of  the 
appropriate  ambit  and  application  of  the 
statutory  complaint  provision,  39  U.S.C. 
3662.  Following  a  general  exploration  of 
the  provision's  scope,  it  will  be  possible 
to  assess  its  applicability  to  the  instant 
complaint. 

By  its  terms,  the  complaint  procedure 
provided  in  section  3662  is  available  to 
two  categories  of  persons:  (1)  Interested 
parties  who  believe  the  Postal  Service  is 
charging  rates  not  in  conformity  with 
the  policies  set  out  in  title  39;  and  (2) 
interested  parties  who  believe  that  they 
are  not  receiving  postal  service  in 
conformity  with  Oie  policies  in  title  39. 
The  second  category  is  restrictive,  in 
that  an  interested  party's  complaint 
must  be  directed  to  a  service  or  services 
it  is  receiving  (or  allegedly  should  be 
receiving),  rather  than  some  generalized 
complaint  about  postal  service. 
However,  the  first  category  contains  no 
such  restriction:  the  only  implicit 
qualification  is  that  a  party  challenging 
a  rate  or  rates  have  an  "interest"  in  the 
subject  of  the  complaint. 

Once  a  qualifying  complaint  has  been 
lodged,  section  3662  commits  to  the 
Commission's  discretion  a  choice 
whether  to  hold  hearings  on  the 
complaint,  or  not.  Generally,  the 
Commission  has  exercised  this 
discretion  on  a  case-by-case  basis. 
However,  early  in  its  institutional 
history  the  Commission  adopted  a  rule 
to  guide  the  discretionary  exercise, 
which  states: 

The  Commission  shall  entertain  only  those 
complaints  which  clearly  raise  an  issue 


concerning  whether  or  not  rates  or  services 
contravene  the  policies  of  the  [Postal 
Reorganization]  Act;  thus,  complaints  raising 
a  question  as  to  whether  the  Postal  Service 
has  properly  applied  its  existing  rates  and 
fees  or  mail  cliissification  schedule  to  a 
particular  mail  user  or  with  regard  to  an 
individual,  localized  or  temporary  service 
issue  not  on  a  substantially  nationwide  basis 
shall  generally  not  be  considered  as  properly 
raising  a  matter  of  policy  to  be  considered  by 
the  Commission. 

39  C.F.R.  3001.82.  While  the 
Commission  has  not  used  this 
regulation  to  bar  absolutely  any 
consideration  of  individual  or  localized 
rate  and  service  complaints — especially 
where  the  Postal  Service  allegedly  acted 
in  an  arbitrary,  discriminatory, 
capricious  or  unreasonable  manner — it 
has  served  as  a  basis  for  declining  to 
conduct  hearings  on  controversies  that 
did  not  raise  questions  of  general  postal 
policy.^ 

If  tne  Commission  exercises  its 
discretion  to  hold  hearings  on  a 
complaint,  section  3662  directs  the 
Commission  to  proceed  down  one  of 
two  specified  paths.  If  the  subject  raised 
by  the  complaint  is  "a  matter  covered  by 
subchapter  n  of  this  chapter" — i.e.,  the 
provisions  of  39  U.S.C.  3621  through 
3628  governing  permanent  rates  and 
classes  of  mail— -the  Conunission  is 
directed  to  conduct  formal  hearings  in 
conformity  with  section  3624,  as  it  does 
in  rate  and  mail  classification  dockets. 
If  the  Commission  determines  the 
complaint  to  be  justified,  section  3662 
instructs  it  to  issue  a  recommended 
decision  to  be  acted  upon  by  the 
Governors  of  the  Postal  Service. 

However,  if  the  matter  is  not  covered 
by  subchaptOT  D,  section  3662  directs 
the  Commission  to  hold  a  hearing  of  an 
unspecified  degree  of  formality.  If  after 
this  hearing  the  Commission  finds  the 
complaint  to  be  justified,  section  3662 
directs  it  to  render  a  public  report  to  the 
Postal  Service,  which  shall  take  such 
action  as  it  deems  appropriate. 

It  is  clear  firom  this  review  of  the 
mechanisms  prescribed  for  complaint 
proceedings  in  section  3662  that  the 
statute — in  addition  to  investing  the 
Commission  with  discretionary 
authority  to  consider  a  wide  range  of 
rate  and  service  complaints — also 
obliges  the  Commission  to  interpret  the 
Reorganization  Act  and  its  applicability 
as  part  of  the  complaint  process.  The 
Commission  is  called  upon  to  identify 
the  rate  or  service  issues  presented  by 
a  given  complaint;  to  determine  its 
relationship  to  the  policies  of  title  39 
generally;  and  to  determine  whether  the 
complaint's  linkage  to  the  policies  of  the 


'  See,  e.g.,  docket  no.  C98-1,  order  no.  1227 
(dismissing  complaint)  at  7-9. 


Reorganization  Act  is  sufficiently  strong 
to  warrant  further  investigation  in  the 
form  of  hearings. 

Section  3662  also  obliges  the 
Commission  to  interpret  whether  the 
substance  of  a  given  complaint  is  "a 
matter  covered  by  subchapter  11" — a 
topic  governed  by  the  ratemaking  and 
mail  classification  functions  familiarly 
performed  under  sections  3622  and 
3623 — or  outside  these  regulatory 
mechanisms.  Where  the  subject  of  a 
complaint  is  a  new  and  unreviewed 
service  offering  of  the  Postal  Service  and 
its  associated  rates,  as  is  the  case  here, 
it  is  impossible  to  conceive  how  the 
Commission  can  perform  this  required 
interpretation  without  considering  the 
"postal"  character  of  the  service — which 
would  render  it  a  subchapter  II  matter — 
or  its  "nonpostal"  quality,  which  would 
put  it  outside  the  subchapter's 
regulatory  regime. 

where  the  rate  being  charged  for  a 
new  service  is  the  focus  of  a  complaint, 
as  it  is  here,  the  Postal  Service  woiUd 
have  the  Commission  shirk  this 
interpretive  fimction,  under  its  view 
that:  "Rate  complaints  were  intended  to 
allow  interested  parties  to  challenge  the 
rates  being  charged,  presumably  in 
accord  with  previous  action  by  the 
Commission  and  the  Governors,  for 
existing  postal  services."  Motion  to 
Dismiss  at  2.  But  there  is  nothing  in  the 
language  of  section  3662  or  its 
legislative  history  to  suggest  that 
Congress  intended  any  such  restriction 
to  rates  for  services  already  established 
imder  subchapter  n.  On  the  contrary, 
the  House  Report  on  H.R.  17070,  in 
which  the  concept  of  a  rate  board 
independent  of  the  Postal  Service 
(ultimately  to  become  the  Postal  Rate 
Commission]  originated,  included  its 
description  of  the  bill's  complaint 
provision  corresponding  to  section  3662 
in  a  section  headed  Procedures  for 
changes  in  postal  service[,]  and 
contemplated  that  one  possible  outcome 
of  finding  a  complaint  to  be  meritorious 
woidd  be  that  "the  Board  may 
recommend  litigation  of  an  appropriate 
change!.)"  H.R.  Rep.  No.  1104,  9l8t 
Cong..  2d  Sess.  19,  20  (1970). 

The  Postal  Service  characterizes  the 
Commission's  review  of  the  "postal"  or 
"nonpostal"  character  of  services 
challenged  in  complaint  proceedings  as 
an  exercise  of  "authority  to  declare 
independent  actions  of  the  Postal 
Service  to  be  either  lawful  or 
imlawful[,]"  which  it  argues  Congress 
did  not  intend  to  grant  the  Commission. 
Motion  to  dismiss  at  3.  But  this 
characterization  misconstrues  the 
Commission's  function  in  considering  a 
complaint  of  this  type.  In  determining 
whether  a  previously  unreviewed 
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service  challenged  by  the  complaint  of 
an  interested  party  is  appropriate  for 
consideration  under  the  regulatory 
procedures  specified  in  subchapter  n, 
the  Commission  is  engaged  essentially 
in  exercising  its  mail  classification 
authority,  under  which  it  is  assigned 
primary  responsibility  for  interpreting 
the  status  of  services  either  proposed  or 
offered  by  the  Postal  Service.*  This 
assessment  was  required  by  the  district 
court's  decision  that  at  least  some  of  the 
special  services  offered  by  the  Postal 
Service  were  subject  to  the 
Commission's  ratemaking  authority.  See 
Associated  Third  Class  Mail  Users  v. 
U.S.  Postal  Service.  405  F.  Supp.  1109 
{D.D.C.  1975),  affirmed,  569  F.2d  570 
(D.C.  Cir.  1976),  vacated  on  other 
grounds.  434  U.S.  884  (1977).  The 
statutory  function  performed  by  the 
Commission  in  this  setting  is  essentially 
identical  to  the  analyses  of  the  various 
special  services  offered  by  the  Service  in 
appendix  F  to  the  Commission's 
opinion  and  recommended  decision  in 
docket  no.  R76-1.9  The  lawfulness  of 
the  independent  actions  by  which  the 
Postal  Service  implemented  a  service  is 
simply  not  an  issue  before  the 
Commission,  particularly  because  the 
Commission  has  no  equitable  powers  to 
enjoin  or  reverse  those  actions. 

Nor  is  a  potentially  aggrieved  party's 
opportxmity  to  pursue  an  action  against 
the  Postal  Service  in  a  U.S.  cCstrict  court 
a  basis  for  concluding  that  the 
Commission  lacks  authority  to  consider 
such  claims,  or  shoiild  decline  to 
consider  them  pending  judicial  action. 
As  UPS  points  out,  while  a  party  may 
seek  redress  in  federal  court  in  such 
instances,  nothing  in  the  Reorganization 
Act  restricts  its  right  to  invoke  the 
Commission's  jurisdiction  imder  section 
3662.'°  Especially  in  view  of  the 
Commission's  judicially-recognized 
authority  on  issues  of  mail 
classification,  it  would  be  unjustifiable 
to  force  aggrieved  parties  to  elect  a 


*  See  United  Parcel  Service  v.  U.S.  Postal  Service, 
604  F.2d  1370, 1381  (3d  Cir.  1979),  cert,  denied, 
446  U.S.  957  (1980). 

9PRC  Op.  R76-1,  Vol.  2,  Appendix  F.  at  1-5.  This 
assessment  was  required  by  the  district  court's 
decision  that  at  least  some  of  the  special  services 
offered  by  the  Postal  Service  were  subject  to  the 
Commission's  ratemaking  authority.  See  Associated 
Third  Class  Mail  Users  v.  U.S.  Postal  Service,  405 
F.  Supp.  1109  (D.D.C.  1975),  affirmed,  569  F.2d  570 
(D.C.  Cir.  1976),  vacated  on  other  grounds,  434  U.S. 
884  (1977). 

'"The  Commission  agrees  with  UPS'  inference 
that  39  U.S.C.  409— which  confers  "original  but  not 
exclusive  jurisdiction  over  all  actions  brought  by  or 
against  the  Postal  Service"  on  the  federal  district 
courts  in  postal  matters — suggests  that  the 
Commission  and  the  courts  share  concurrent 
jurisdiction  over  some  matters,  including  potential 
subjects  of  complaints  under  section  3662. 


judicial  remedy  by  declining  to  consider 
such  complaints. 

As  noted  earlier,  the  complaint  filed 
by  UPS  directs  three  charges  against  the 
Postal  Service's  provision  of  Post  ECS 
service:  (1)  That  it  has  not  been 
scrutinized  imder  sections  3623  and 
3622;  (2)  that  its  zero  rate  contravenes 
subsections  3622(b)(3)  and  (4);  and  (3) 
that  it  has  not  been  scrutinized  as  a 
service  change  imder  section  3661.  For 
the  reasons  discussed  above,  the 
Commission  concludes  that  it  has 
authority  to  consider  the  first  claim,  as 
it  did  in  docket  no.  C96-1  with  respect 
to  the  complaint  of  CAUUC  regardhig 
the  Pack  &  Send  service. 

The  claim  charging  that  the  rate 
associated  writh  Post  ECS  service  is 
uncompensatory  and  a  potential  cause 
of  competitive  harm  is  also  of -a  type 
familiar  in  complaint  proceedings, 
including  Docket  No.  C96-1.  There  is  no 
question  that  the  Commission  is 
authorized  to  consider  such  claims  in 
connection  with  a  service  that  falls 
within  its  ratemaking  authority  under 
39  U.S.C.  3622. 

The  last  claim,  citing  the  Postal 
Service's  failure  to  request  an  advisory 
opinion  on  Post  E.C.S.  pursuant  to  39 
U.S.C.  3661,  may  be  viewed  as  an 
alternative  theory  to  be  considered  if  the 
first  claim  fails.  Under  this  claim,  even 
if  it  is  not  established  that  Post  ECS  is 
a  "postal"  service,"  UPS  alleges  that 
introducing  and  rendering  Post  ECS 
could  have  sufficient  impact  on  mailers' 
use  of  hardcopy-related  postal  services 
that  doing  so  constitutes  "a  change  in 
the  nature  of  postal  services  which  will 
generally  affect  service  on  a  nationwide 
ror  substantially  nationwide  basis," 
triggering  the  requirement  of  a  Postal 
Service  filing  of  a  proposal  pursuant  to 
section  3661(b).  Because  the  Service  has 
not  submitted  a  proposal,  UPS  contends 
that  providing  Post  ECS  violates  section 
3661.  While  this  claim  is  novel  in  the 
context  of  a  complaint  proceeding,  there 
is  no  apparent  reason  to  conclude  that 
considering  it  would  exceed  the  scope 
of  the  Commission's  authority  under 
section  3662.  On  the  contrary,  to  the 
extent  that  the  section  3662  complaint 
mechanism  has  been  viewed  as  a 
remedial  supplement  to  the  review  of 
substantially  nationwide  service 


"Complainant's  first  allegation  in  support  of  its 
third  claim  is  that  "Post  ECS  is  a  postal  service." 
Complaint  at  3,  para.  19.  However,  it  is  not 
apparent  that  this  allegation  is  necessary  to  support 
a  claim  based  on  39  U.S.C  3661.  If  Post  ECS  is 
found  to  be  a  "postal"  service,  its  introduction 
would  signify  a  change  in  mail  classification,  to 
which  the  requirements  of  section  3623  would 
apply,  rather  than  a  change  in  the  nature  of  postal 
services  subject  to  the  requirements  of  section  3661. 


changes  required  under  section  3661, '^ 
consideration  of  a  Postal  Service  action 
purportedly  in  violation  of  section  3661 
in  a  complaint  proceeding  appears 
compatible  with  the  statutory  scheme  of 
the  Reorganization  Act. 

For  the  reasons  presented  above,  the 
Commission  concludes  that 
consideration  of  the  complaint  of 
United  Parcel  Service  is  authorized 
under  39  U.S.C.  3662. 

Other  Grounds  for  Dismissal 

In  addition  to  its  claim  that  the 
Commission  lacks  authority  to  consider 
the  instant  complaint,  the  Postal  Service 
advances  two  other  arguments  intended 
to  demonstrate  that  particular 
characteristics  of  the  Post  ECS  service 
render  it  inappropriate  for  consideration 
in  a  section  3662  complaint  proceeding. 
One  of  these  argimients  challenges  the 
status  of  Post  ECS  as  a  domestic  service. 
The  other  portrays  Post  ECS  as  a 
"nonpostal"  service  beyond  the  purview 
of  the  Commission's  rate  and  mail 
classification  scrutiny. 

Miiltinati(Hial  Sponsorship  and 
Operation  of  Post  ECS 

The  Postal  Service  seeks  to  infuse 
Post  ECS  with  an  international 
character — and  thereby  support  its 
claim  that  the  service  is  not  domestic — 
by  citing  the  multinational  origins  of  the 
service  and  noting  that  international 
electronic  document  transfers  are 
expected  to  constitute  a  significant 
component  of  Post  ECS  transactions. 
Notwithstanding  these  aspects  of  the 
service,  available  information  does  not 
support  a  conclusion  at  this  time  that   . 
Post  ECS  constitutes  a  wholly  non- 
domestic  service  outside  the  purview  of 
the  Commission's  mail  classification 
and  rate  jurisdiction. 

First,  the  status  of  Post  ECS  as  a 
putative  international  postal  service  has 
not  been  clearly  established  in  the 
responsive  materials  provided  by  the 
Postal  Service  to  date.  Question  (l)(b)  in 
order  no.  1229  asked  the  Service  to 
describe  the  status  of  Post  ECS  and 
specify  the  authority  under  which  it  is 
being  provided.  In  its  partial  response  of 
March  3,  the  Service  states  that  Post 
ECS  is  being  provided,  in  operations  test 
status,  under  arrangements  between  and 
among  itself,  LaPoste,  Canada  Post,  the 
IPC,  and  a  software  supplier.  However, 
the  Service  cites  39  U.S.C.  404(a)(6)— 


'2  See  Buchanan  v.  United  States  Postal  Service, 
508  F.2d  259.  264  (5th  Cir.  1975):  "Section  3662 
complements  section  3661,  and  together  they  form 
a  harmonious  scheme  *   *   *.  Although  section  3662 
is  a  more  limited  remedy,  it  insures  that  an 
unexpansive  interpretation  of  section  ."^661  will  not 
leave  remediless  the  postal  user  dissatisfied  by 
changes  that  do  not  rise  to  the  level  of  those 
covered  by  section  3661." 
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which  authorizes  the  Postal  Service  "to 
provide,  establish,  change,  or  abolish 
special  nonpostal  or  similar  services" — 
rather  than  39  U.S.C.  407(a),  which 
authorizes  the  Service  to  negotiate  and 
conclude  international  postal  treaties 
and  conventions,  and  to  establish  rates 
of  postal  and  other  charges  applicable  to 
mail  conveyed  between  the  U.S.  and 
other  countries. 

Similarly,  question  (4)(a)  asked  the 
Service  to  provide  a  copy  of  each 
convention,  memorandum  of 
understanding,  or  other  instrument 
governing  the  joint  provision  of  Post 
ECS  under  the  international 
arrangement  cited  by  the  Service.  For 
reasons  presented  in  it  motion  for 
reconsideration  of  order  no.  1229,  the 
Service  did  not  submit  docimients 
responsive  to  that  part  of  the  question. 
However,  it  did  summarily  describe 
documents  it  had  identified  as  being 
responsive  to  the  request;  that 
description  did  not  include  any  treaty  or 
convention  materials  that  would  appear 
to  constitute  a  governing  instrument 
executed  by  the  Postal  Service  pursuant 
to  39  U.S.C.  407. 

Furthermore,  even  assimiing  that  the 
status  of  Post  ECS  as  an  international 
service  were  firmly  established,  there 
apparently  exists  a  subset  of  Post  ECS 
transactions  that  both  originate  and 
terminate  within  the  United  States, 
thereby  constituting  a  domestic  segment 
of  Post  ECS  arguably  subject  to  the 
ratemaking  and  mail  classification 
provisions  of  chapter  36.  Question  (2)(b) 
in  order  no.  1229  asked  the  Service  to 
separate  and  report  the  percentages  of 
Post  ECS  document  transmissions 
originated  by  U.S.  licensees  directed  to 
recipients  in  the  U.S.,  and  those 
directed  to  recipients  in  other  coimtries. 
The  Postal  Service  response  did  not 
provide  proportions  of  each  kind  of 
transmission,  stating  that  it  has  no 
reliable  means  of  determining  with 
certainty  where  Post  ECS  transactions 
originate  or  destinate  geographically. 
However,  the  response  also  stated,  on 
the  basis  of  "customer  feedback  and 
informal  interviews  with  end  users, 
(that!  it  is  known  that  transactions  are 
originated  and  directed  to  recipients 
within  the  U.S."  Postal  Service  Partial 
Response  of  March  3, 1999  at  3.  This 
domestic  segment  of  Post  ECS 
transactions  apparently  would  not  be 
within  the  boimds  of  the  Postal 
Service's  authority  to  establish  and 
adjust  rates  for  international  mail 
services,  and  accordingly  would  be 
within  the  purview  of  the  Commission's 
regulatory  authority  under  chapter  36. '^ 


Consequently,  the  international  origins 
and  operations  of  Post  ECS  do  not 
provide  a  basis  for  dismissing  the  entire 
complaint. 

Lack  of  Connection  to  Hardcopy  Postal 
Network 

The  Postal  Service's  primary 
argument  for  dismissal  of  the  complaint 
on  the  merits  is  that  Post  ECS 
necessarily  is  a  "nonpostal"  service 
because  it  lacks  a  physical  relationship 
to  the  network  wiUi  which  the  Service 
transmits  hardcopy  mail  from  senders  to 
recipients.  The  Service  observes  that  the 
Commission,  the  Governors,  and 
reviewing  courts  have  evaluated  the 
"postal"  character  of  services  by 
reference  to  functions  performed  in  the 
hardcopy  postal  network — i.  e., 
collection,  acceptance,  processing, 
handling,  transportation  and  delivery  of 
tangible  mail  pieces.  As  an  "unbundled 
completely  electronic  service,"  the 
Service  argues,  Post  ECS  lacks  a 
relationship  to  any  of  these  physical 
functions.  Therefore,  the  Postal  Service 
concludes,  "Post  ECS  does  not  Ml 
within  the  definition  of  "postal 
services"  as  defined  by  the  courts,  the 
Commission,  and  the  Governors." 
Motion  to  Dismiss  at  15. 

The  premise  of  the  Postal  Service's 
argument  is  largely  correct,  but  the 
conclusion  it  urges  does  not  necessarily 
follow.  It  is  true,  as  the  Service  claims, 
that  "[ajbsolutely  none  of  these  [judicial 
and  other]  authorities  has  concluded 
that  completely  electronic  services  are 
"postal"  in  natxire[.]"  Id.  at  8.  However, 
analogous  claims  could  be  made  with 
respect  to  the  legal  status  of  First-Class 
Mail  transported  by  air  prior  to  1955,'* 
or  messages  received  in  post  offices  by 
telegraph  prior  to  1970.'^  As  the 


"  See  Air  Courier  Conference  v.  U.S.  Postal 
Service.  959  F.2d  1213. 1221  (3d  Or.  1992):  "In 


giving  the  Postal  Service  the  authority  to  'establish' 
international  mail  rates,  section  407(a)  is  just  as 
specific  about  international  rates  as  chapter  thirty- 
six  is  about  domestic  rates.  Section  407(a)  tells  us 
how  international  postage  rates  are  to  be  set  and 
who  sets  them.  Chapter  thirty-six  tell  us  how 
domestic  postage  rates  are  to  be  set  and  who  sets 
them." 

'^  Congress  created  air  mail  in  the  Air  Mail  Act 
of  1925.  43  Stat.  805  (1925).  In  Atchison,  Topeka 
6-  Santa  Fe  Railway  Co.  v.  Summerfield.  229  F.2d 
777  (D.C.  Cir.  1955),  several  railroads  challenged  an 
experimental  program  wherein  the  Post  Office 
Department  tendered  ordinary  First-Class  Mail  to 
air  carriers  for  transportation.  The  court  held  that 
the  Postmaster  General  had  authority  to  conduct  the 
experimental  carriage  of  First-Class  Mail  by  air 
without  charging  the  higher  airmail  rate. 

"  Western  Union  Telegraph  Company,  in 
cooperation  with  the  Post  Office  Department,  began 
to  offer  Mailgram  service  on  an  experimental  basis 
on  January  1, 1970.  In  United  Telegraph  Workers  v. 
F.C.C.,  436  F.2d  920  (D.C.  Or.  1970),  the  union 
representing  Western  Union's  employees 
challenged,  among  other  aspects,  the  Post  Office 
Department's  participation  in  the  experiment, 
wherein  postal  employees  (rather  than  Western 
Union  employees)  scanned  and  enveloped  messages 


decisions  described  in  the  footnotes 
illustrate,  the  Postal  Service's  adoption 
of  new  technologies  into  its  operations 
can  generate  controversies  that  the  body 
of  pre-existing  legal  authority  cannot 
resolve.  This  is  the  current  state  of  the 
controversy  with  respect  to  any  end-to- 
end  electronic  service  offered  by  the 
Postal  Service,  such  as  Post  ECS.'* 

Furthermore,  applying  the  criteria 
that  were  used  in  assessing 
controversial  services  in  the  past  does 
not  necessarily  compel  a  conclusion 
that  the  all-electronic  Post  ECS  service 
is  "nonpostal."  In  addressing  a  similar 
Postal  Service  claim  with  respect  to  the 
Pack  &  Send  service  in  docket  no.  C96- 
1,  the  Commission  found: 

Detennining  whether  the  Pack  &  Send 
service  is  'postal'  or  'non-postal'  in  character 
requires  the  application  of  legal  standards  to 
the  available  facts.  While  it  has  been  stated 
in  a  variety  of  ways,  the  primary  standard 
that  has  been  applied  in  analyzing  different 
services  is:  *  *  *  the  relationship  of  the 
service  to  the  carriage  of  mail.  Those  which 
can  fairly  be  said  to  be  ancillary  to  the 
collection,  transmission,  or  delivery  of  mail 
are  postal  services  within  the  meaning  of 
§  3622.  PRC  Op.  R76-1,  Vol.  2,  Appendix  F 
at  3.  Application  of  this  standard  looks  not 
only  at  the  intrinsic  features  and  terms  of  the 
service,  but  also  considers  the  extent  to 
which  use  of  the  service  culminates  in  use- 
of  the  mails. 

PRC  Op.  R76-1,  Vol.  2,  Appendix  F  at  3. 
Application  of  this  standard  looks  not  only 
at  the  intrinsic  features  and  terms  of  the 
service,  but  also  considers  the  extent  to 
which  use  of  the  service  culminates  in  use 
of  the  mails. 

Order  No.  1128,  July  30, 1996,  at  10. 
(Footnotes  omitted.)  Significantly,  while 
the  guiding  standard  focuses  on  "the 
carriage  of  mail"  and  its  fimctional 
components,  it  is  not  restrictive  as  to  the 
technological  means  used  to  perform 
any  of  those  fimctions.  Thus,  the  fact 
that  a  given  service  accomplishes  one  or 


received  by  teleprinter  in  post  offices.  The  court, 
citing  the  earlier  decision  in  Atchison,  Topeka  6- 
Santa  Fe,  supra,  found  the  postmaster  general  had 
authority  to  assign  postal  employees  to  participate 
in  the  experiment. 

'^Complainant  notes  that  recent  federal  court 
decisions  have  equated  e-mail  services  such  as  Post 
ECS  with  traditional  forms  of  mail.  UPS  answer  in 
opposition  to  motion  to  dismiss  at  8.  However,  the 
decisions  cited  by  UPS  did  not  involve  any  Postal 
Service  e-mail  service  offering,  nor  its  status  in  the 
context  of  title  39.  In  Governors  of  the  U.S.  Postal 
Service  v.  Postal  Rate  Commission,  654  F.  2d  108, 
110  (D.C.  Cir.  1981),  the  court  reviewed  one  aspect 
of  the  Commission's  decision  in  docket  no.  MC78- 
3  with  respect  to  a  proposed  Electronic  Computer 
Originated  Mail  (E--COM)  service.  Early  in  that 
decision,  the  court  referred  to  the  E-COM  request 
as  "a  postal  service  proposal  to  enter  the  field  of 
electronic  mail(.]"  However,  the  electronic 
components  of  the  E-COM  service  did  not  extend 
to  the  delivery  function,  and  thus  it  was  a  hybrid 
electronic/hardcopy  service.  Nor  was  the  "postal" 
or  "non-postal"  character  of  the  E-COM  service  in 
controversy  in  that  case. 
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more  functional  components  of  "the 
carriage  of  mail"  by  means  that  do  not 
involve  a  physical  object  does  not 
necessarily  support  a  conclusion  that 
the  service  is  "non-postal."  The 
Governors"  submission  of  requests  for 
decisions  recommending  establishment 
of  the  mailing  online  service  in  docket 
no.  MC98-1,  and  earlier  for  the 
electronic  computer  originated  mail  (E- 
COM)  service  in  docket  no.  MC78-3,  is 
consistent  with  this  observation. 

Despite  the  Post  ECS  service's  lack  of 
dependence  on  the  hardcopy  postal 
network,  complainant  has  made  a 
colorable  claim  that  it  not  only  is  very 
closely  related  to  the  carriage  of  mail,  it 
is  the  delivery  of  mail  becaiise  it 
accomplishes  by  electronic  means  all 
the  functions  that  would  otherwise  be 
performed  by  conveying  a  physical 
message  or  document.  UPS  Response  in 
Opposition  to  Motion  to  Dismiss  at  8- 
10. 

Furthermore,  a  niunber  of  Postal 
Service  statements  concerning  Post  ECS 
in  particular,  and  describing  its 
electronic  mail  initiatives  in  general,  are 
consistent  with  this  claim.  In 
announcing  the  operations  test  of  Post 
ECS,  deputy  postmaster  general 
Coughlin  described  the  service  as  "a 
logical  evolution  of  our  original  charter 
to  provide  seamless  communications  to 
our  customers."  U^S.  Postal  Service 
Press  Release  No.  98044,  May  28, 1998 
(attached  to  answer  of  UPS  in 
opposition  to  motion  to  dismiss  as 
exhibit  C).  The  Postal  Service 
promotional  material  included  as 
exhibit  A  to  the  complaint  characterizes 
Post  ECS  as  "the  21st-century 
document-deUvery  system  that  is 
superior  to  current  delivery  options!,]" 
and  states  that  it  "combines  the 
advantages  of  couriers,  fax  and  the 
Internet  with  the  protection  of  the 
United  States  Postal  Service  "  ."  With 
general  regard  to  the  electronic 
commerce  services  it  is  developing,  the 
Service  has  stated  that  it  is  doing  so 
"through  an  extension  of  its  traditional 
paper  mail  services"  to  "enable  and 
enhance  the  development  of  commerce 
by  electronic  means."  It  also  stated  that 
such  services  "will  provide  security  and 
integrity  to  electronic  correspondence 
and  transactions,  giving  them  attributes 
usually  associated  with  First-Class 
Mail."  [Citation  omitted.]  Similarly,  the 
recent  General  Accounting  Office  report 
on  new  postal  products  states  that  the 
Postal  Service  "views  its  entry  into  the 
electronic  commerce  market  as  an 
extension  of  its  core  business — ^the 
delivery  of  traditional  mail.  According 
to  service  officials,  electronic  mail  has 
the  same  attributes  as  traditional  mail." 


Report  on  New  Postal  Products,  GAO/ 
GGD-99-15  (Nov.  25,  1998)  at  36-37. 

These  and  similar  statements  the 
Postal  Service  has  made  in  other 
proceediogs  call  into  question  its 
position  that  Post  ECS  necessarily 
constitutes  a  "non-postal"  service 
simply  because  of  its  all-electronic 
configuration. '''  In  light  of  these 
characterizations  of  Post  ECS,  together 
with  the  theoretical  considerations 
previously  discussed,  in  the 
Commission's  opinion  dismissing  the 
complaint  on  the  basis  of  the  Postal 
Service's  cledm  of  its  "non-postal" 
character  would  not  be  justified. 
However,  the  Commission  is  not 
prepared  at  this  time  to  declare  that  Post 
ECS  is,  or  is  not,  postal  in  character,  or 
to  what  extent  Post  ECS  transactions  are 
subject  to  the  Commission's  mail 
classification  and  ratemaking  authority 
under  subchapter  II  of  titie  39,  chapter 
36.  This  determination  is  made  without 
prejudice  to  the  Postal  Service's 
position  that  Post  ECS  is  a  "nonpostal" 
service,  and  is  not  intended  to  preclude 
an  ample  opportunity  for  all  parties  to 
present  additional  evidence  and 
argument  on  this  issue  during  the 
proceedings  in  this  docket. 

Proceedings  To  Consider  Complaint 

In  addition  to  the  somewhat  abstract 
questions  the  instant  complaint  poses 
concerning  the  postal  character  of  Post 
ECS,  it  also  raises  more  concrete 
questions  regarding  the  potential  effects 
of  the  service — ^together  with  its 
currently  free  rate — on  the  rest  of  the 
postal  system.  The  Commission 
imdertook  to  obtain  some  general 
information  bearing  on  these  questions 
in  order  No.  1229,  which  asked  in 
question  3  whether  Post  ECS  is  being 
offered  as  a  substitute  for  Express  Mail 
or  any  other  service  currenUy  provided 
by  the  Postal  Service,  and  to  what  extent 
U.S.  companies  licensed  to  use  Post  ECS 
have  substituted  use  of  the  service  for  « 
Express  Mail  or  other  service  they 
previously  used. 

The  Postal  Service  response  stated 
that,  "Post  ECS  lacks  certain 
characteristics  to  make  it  a  direct 
substitute  of  Express  Mail  or  any  other 
hardcopy  postal  service!,]"  and  gave 
examples  of  purported  deficiencies.  It 
also  said  the  Service  has  no  quantified 
data  regarding  substitution.  Postal 
Service  Partial  Response  to  Order  No. 
1229  at  5.  The  Commission  finds  this 


■''In  docket  no.  MC98-1,  when  Postal  Service 
witness  Garvey  was  asked  whether  a  portion  of  his 
testimony  meant  that  he  regarded  the  bits  of 
electronic  data  that  would  ultimately  become 
printed  messages  as  pieces  of  mail,  he  replied:  "In 
my  mind  I  think  of  them  as  mail  pieces."  Tr. 
7/1718. 


response  to  be,  on  the  whole, 
inconclusive,  and  believes  that  further 
inquiry  is  warranted  into  the  extent  to 
which  the  provision  of  an  electronic 
service  sudi  as  Post  ECS  coiild  affect 
Postal  Service  revenues  generally  and 
the  volmnes  of  higher-priority 
subclasses  such  as  Express  Mail  and 
Priority  Mail  in  particular. 

For  all  the  above  reasons,  the 
Commission  has  determined  undw 
section  86  of  the  rules  of  practice  that 
a  formal  proceeding  pursuant  to  39 
U.S.C.  3624,  with  an  opportunity  for 
hearing,  should  be  held  in  this  docket. 
This  process  will  enable  the 
complainant  and  other  interested  parties 
to  adduce  additional  facts  through 
discovery  and  to  make  evidentiary 
presentations,  as  well  as  providing  the 
Postal  Service  an  opportunity  to  present 
its  response. 

As  noted  earlier,  the  Postal  Service 
has  asked  the  Commission  to  reconsider 
whether  information  responsive  to 
question  4(a)  posed  in  order  no.  1229 — 
some  of  which  allegedly  is 
commercially  sensitive — should  be 
provided  at  all,  or  only  in  redacted 
form.  The  Commission  took  no  action 
with  respect  to  these  materials  in  order 
No.  1230.  Complainant  subsequentiy 
filed  a  motion  for  leave  to  conduct 
discovery  on  the  issues  raised  by  the 
Postal  Service's  motion  to  dismiss  the 
complaint,  but  only  "as  a  protective 
matter,"  should  the  Commission  not 
agree  with  UPS  that  available 
information  militates  against  dismissal. 
UPS  motion  for  leave  to  conduct 
discovery,  March  17, 1999.  Inasmuch  as 
the  ultimate  relevance  of  potentially 
sensitive  dociunents  responsive  to 
question  4(a]  to  issues  to  be  resolved  in 
this  proceeding  cannot  be  assessed  at 
this  point,  the  Commission  will  not 
direct  production  of  these  materials 
now.  However,  this  determination  is  not 
intended  to  foreclose  any  legitimate 
discovery  requests  directed  toward 
these  materials  or  related  information. 

In  order  to  develop  a  procedural 
schedule  for  this  docket,  complainant  is 
directed  to  provide  a  statement,  due  10 
days  from  the  issuance  of  this  order, 
estimating  the  amount  of  time  it  will 
require  to  develop  and  file  a  case-in- 
chief.  The  Commission  will  thereafter 
issue  a  procedural  schedule  and  special 
rules  of  practice,  if  any. 

It  is  ordered: 

1.  The  Postal  Service's  motion  to 
dismiss,  filed  Nov.  5, 1998,  is  denied. 

2.  Proceedings  in  conformity  with  39 
U.S.C.  3624  shall  be  held  in  this  matter. 

3.  The  Commission  will  sil  en  banc  in 
this  proceeding. 
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4.  The  motion  for  intOTvention  by 
CAUUC,  filed  on  Oct.  27, 1998.  and  the 
motion  of  the  Association  of  Online 
Professioaals  to  intervene  as  a  limited 
participator,  filed  Dec.  21, 1998,  are 
granted. 

5.  Ted  P.  Gerarden,  director  of  the 
Commission's  office  of  the  consumer 
advocate,  is  designated  to  represent  the 
interests  of  the  general  public  in  docket 
no.  C9»-l. 

6.  Complainant  shall  provide  a 
statement,  due  May  13, 1999,  estimating 
the  amount  of  time  it  will  require  to 
develop  and  file  a  direct  case  in  this 
proceeding. 

7.  The  Secretary  of  the  Cotmnission 
shall  arrange  for  publication  of  this 
notice  and  order  in  the  Federal  Register 
in  a  manner  consistent  with  applicable 
requirements. 

Authority:  39  U.S.C.  3662. 
Dated:  May  19, 1999. 
Cyril  J.  Pittack, 

Acting  Secretary. 

[FR  Doc.  99-13042  Filed  5-21-99;  8:45  am) 

BILLING  COO€  7710-FW-P 


DEPARTMEFfT  OF  STATE 
[Public  Notice  #3040] 

Overseas  Presence  Advisory  Panel 
(OPAP);  Closed  Meetings 

The  Department  of  State  announces 
two  meetings  of  the  Overseas  Presence 
Advisory  Panel:  One  on  Wednesday, 
June  2, 1999,  and  the  other  on 
Thursday,  June  17, 1999,  both  from  9 
a.m.  to  1  p.m.  in  the  Principals' 
Conference  Room  at  the  U.S. 
Department  of  State.  The  Panel  is 
charged  with  advising  the  Secretary  of 
State  with  respect  to  the  level  and  type 
of  representation  required  overseas  in 
light  of  new  foreign  policy  priorities,  a 
heightened  security  situation  and 
extremely  limited  resources.  Pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c){l), 
it  has  been  determined  that  the  meetings 
will  be  closed  to  the  public.  The  agenda 
calls  for  discussion  of  classified  and 
sensitive  information  relating  to  the 
Panel's  ongoing  findings  and 
recommendations  concerning  Embassies 
and  Consulates  overseas;  this  would 
include,  but  not  be  limited  to, 
intelligence  and  operational  policies, 
and  security  aspects  of  all  the  U.S. 
Government  agencies  the  Department  of 
State  supports  abroad. 

For  more  information,  contact  Mr. 
William  Duffy,  Overseas  Presence 
Advisory  Panel,  Department  of  State, 
Washington,  DC  20520;  phone:  202- 
647-6427. 


Dated:  May  14, 1999. 
Ambassador  William  H.  Itoh, 

Executive  Secretary,  Overseas  Presence 

Advisory  Panel. 

(FR  Doc.  99-13024  Filed  5-21-99;  8:45  am) 

BILLING  CODE  471 0-3S-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Trade  Policy  and 
Negotiations  (ACTPN) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  June  10, 1999, 
meeting  of  the  Advisory  Committee  on 
Trade  Policy  and  Negotiations  will  be 
held  fi^om  8:00  a.m.  to  1:00  p.m.  The 
meeting  will  be  closed  to  the  public 
fi-om  8:00  a.m.  to  12:30  p.m.  and  open 
to  the  pubUc  fi-om  12:30  p.m.  to  1:00 
p.m. 

summary:  The  Advisory  Committee  on 
Trade  Policy  and  Negotiations  will  hold 
a  meeting  on  Jime  10, 1999  bom  8:00 
a.m.  to  1 :00  p.m.  The  meeting  will  be 
closed  to  the  public  from  8:00  a.m.  to 
12:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  Trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  fiom  12:30  p.m. 
to  1:00  p.m.  when  trade  policy  issues 
vrill  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
June  10, 1999,  unless  otherwise  notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Rooms  1  and  2,  located  at 
1724  F  Street,  NW,  Washington,  DC, 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ladan  Manteghi,  Office  of  the  United 


States  Trade  Representative,  (202)  395- 

6120. 

Qiarlene  Barshebky, 

United  States  Trade  Representative. 

[FR  Doc.  99-12993  Filed  5-21-99;  8:45  am] 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  cmrenly  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  12, 1999,  (64  FR 
12399). 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  23, 1999.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Airport  Operating  Certificate. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0063. 

Form(s):  FAA  Form  5280-1 . 

Affected  Public:  Airport  operators. 

Abstmct:  To  operate  an  airport 
serving  certain  air  carriers,  a  person 
must  obtain  and  maintain  an  Airport 
Operating  certificate.  The  applicatioin 
initiates  the  certification  process 
including  airport  inspection  and 
dociunentation  of  safe  airport  operations 
and  equipment.  The  certification 
remains  valid  if  safety  standards  are 
maintained  as  verified  by  inspections, 
records  and  reports. 

Estimated  Annual  Burden  Hours: 
174,151  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 
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Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  infonnation  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  infcnmation 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  18, 
1999. 

Steve  Hopkins, 

Manager,  Standards  and  Infonnation 
Division.  APF-100. 
(FR  Doc.  99-13013  Filed  5-21-99;  8:45  am] 

BKXM6  COW  401»-1»-M 


DEPARTKIENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Agency  Infonnation  Collection  AcBirtty 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwc^  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  tiiis  notice 
announces  that  tiie  Information 
Collection  Request  (ICR)  abstracted 
briow  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  currently  approved 
collections.  The  ICR  desoibes  the 
nature  of  the  information  coUection  and 
is  expected  biuden.  The  Federal 
Registar  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  12, 1999,  (64  FR 
12399). 

DATES:  Comments  must  be  submitted  on 
m  before  Jxme  23, 1999.  A  Comment  to 
OMB  is  most  effective  if  OMB  receives 
it  on  or  before  June  23, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Fecteral  Aviation  Administration  (FAA) 

Title:  Dealer's  Aircraft  Registration 
Certificate  Application. 

Type  of  Request:  &ctension  of  a 
currently  approved  collection. 

OMB  Control  Number  2120-0024. 

Fonn(s):  AC  Form,  8050-5. 

Affected  Public:  Individuals  or 
companies  raigaged  in  maniifactiuing, 
distributing  or  selling  aircraft  who  want 


to  fly  those  aircraft  with  a  dealer's 
certificate. 

Abstract:  The  collection  of 
information  is  an  application  for  a 
Dealer's  Aircraft  Registration  Certificate 
which,  imder  49  U.S.C.  1405,  may  be 
issued  to  a  person  engaged  in 
manufacturing,  distributing,  or  selling 
aircraft.  Information  received  enables 
the  Civil  Aviation  registry  to  detwmine 
eligibility  of  applicant  to  receive 
Draler's  Certificate  and  not  have  to 
register  the  aircraft  permanentiy  in  his/ 
her  own  name. 

Estimated  Annual  Burden  Hours: 
1640  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acctiracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  infc»matian  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  coltection  of  infcxtmation 
on  re^xmdents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  tS, 
1999. 

Steve  Hepldiis, 

Manager,  Standards  and  Information 

revision.  APF-iOO. 

[FR  Doc.  99-13014  Hied  5-21-99;  8:45  am] 

)  COOC  4»I»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiali'alioR 

Announcement  of  Receipt  of  Notice  of 
Propoaed  RealricBon  on  Staye  2 
Operatlona  at  MrmeapoHa-SL  Paul 
international  Airports  Mlwneepolia,  UN 

agency:  Fedwal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA}  has  been  notified 
by  the  Metropolitan  Airports 
Commission  that  it  proposes  "an 
ordinance  to  promote  and  conserve  the 
public  safety,  health,  peace, 
convenience  and  welfere;  to  regulate 
aircraft  noise  at  Minneapolis-St.  Paul 
Intonational  Airport  by  prohibiting 
operation  of  aircraft  exceeding  the  noise 


limits  established  imder  federal  law  tot 
Stage  3  aircraft  as  of  January  1 ,  2000, 
and  prescribing  the  penalty  for  violation 
thereof." 

The  Metropolitan  Airports 
Commission  has  provided  notice  of  the 
proposed  restriction  and  an  opportunity 
to  comment  to  the  public  pursuant  to 
the  Airport  Noise  and  Capacity  Act  of 
1990  and  Federal  Aviation  Regulations, 
part  161.  Notice  of  the  ordinance  and 
availability  of  the  analysis  was  locally 
published  by  the  Metropolitan  Airpcnts 
Commission  on  May  4  and  5, 1999. 
EFFECTIVE  DATE:  This  Federal  notice  is 
given  in  accordance  with  Federal 
Aviation  Regulations,  Part  161, 
§  161.203(e).  Because  of  the  late 
publication  of  this  announcement,  the 
FAA  has  requested,  and  the 
Metropolitan  Airports  Commission  has 
agreed,  to  extend  the  comment  period. 
The  extended  comment  period  ends  at 
5  pm.  on  June  9, 1999. 
for  further  aiFORMATKm  contact:  For 
further  information  about  this  proposal 
and  for  copies  of  the  complete  text  of 
the  proposed  restriction,  and  copies  of 
the  supporting  analysis,  contact  Rebecca 
Zwart,  Metropolitan  Airports 
Commission,  6040-28th  Avenue  South, 
Minneapolis,  MN  55450;  Phone:  (612- 
726-6197),  Fax:  (612-726-5306),  or 
Email:  [izwart^mspmacor^.  These 
dociunents  are  also  available  for  puUic 
inspection  at  the  above  address.  The 
comment  period,  which  previoosly 
ended  oa  May  21, 1999.  has  been 
extended  to  ^e  9, 1999. 

Issued  in  Wariiington,  DC,  on  May  19, 
1999. 

Lynne  S.  Pkkard, 

Manager,  Conummity  and  EnvironmenUJ 

Needs  Division. 

[FR  Doa  99-13066  Filed  5-21-99;  8:45  am] 

■aoMG  cooc  «10-t»-M 


DEPARTMBfT  OF  TRANSPORTATION 

Federal  Avielion  Adniinlabation 

Notice  of  bilent  To  Rule  on  Appttcaten 
To  hnpoae  a  Paeaanger  Fadtty  Charge 
(PFC)  at  the  Key  Weet  Intamalionel 
Airport  and  Uae  ttie  RevarMie  From  a 
PaaeeogerMHty  Cherge  at  the  Key 
Weet  Inlemetional  and  Merathon 
Alrporta,  in  Key  Weet  and  Marathon. 
FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Key  West 
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International  Airport  and  use  the 
revenue  at  Key  West  International  and 
Marathon  Airports  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Conunents  must  be  received  on 
or  before  June  23, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Edward  R. 
Sands,  Acting  Airports  Director  of 
Monroe  County  at  the  following 
address:  Monroe  County,  5100  College 
Road  West,  Wing  4,  Room  405,  Key 
West,  Florida  33040. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Monroe  County 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Martinez,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822,  (407)  812-6331, 
extension  23.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  the  key  West  International 
Airport  and  use  the  revenue  from  a  PFC 
at  the  Key  West  International  and 
Marathon  Airports,  in  Key  West  and 
Marathon,  Florida  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  May  13,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Monroe  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  vdll 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  7,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No. :  99-04-C-OO- 
EYW. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2000. 


Proposed  charge  expiration  date:  June 
30,  2001. 

Total  estimated  PFC  revenue: 
$946,503. 

Brief-description  of  proposed 
project(s):  Construct  Electrical  Vault 
(EYW);  Acquire  Rapid  Response  Vehicle 
(EYW);  Construct  Service  Road  (MTH); 
Replace  Mediiun  Intensity  Taxiway 
Lights  (MTH);  Resurface  Taxiway  Alpha 
(MTH);  Construct  Taxiway  Extension 
(MTH);  Environmental  Mitigation 
(EYW);  Environmental  Mitigation 
(MTH);  Replace  Runway  9-27  Lighting 
(EYW);  Replace  Taxiway  Lighting 
(EYW);  Resurface  Runway  9-27  (EYW); 
Resurface  Taxiway  Alpha  (EYW); 
Implement  Part  150 
Recommendations — Phase  I  (EYW); 
Construct  General  Avaiation  Apron 
(MTH);  Expand  General  Aviation 
(MTH). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  Monroe  Coimty. 

Issued  in  Orlando,  Florida  on  May  18, 
1999. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  99-13015  Filed  5-21-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nat\u«  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  3, 1999  (64  FR 
10337). 


DATES:  Comments  must  be  submitted  on 
or  before  June  23, 1999.    . 

FOR  FURTHER  INFORMATION  CONTACT: 

Edmund  T.  Sonuner,  Jr.,  Chief,  Division 
of  General  and  International  Law,  Office 
of  the  Chief  Counsel,  Maritime 
Administration,  MAR-221,  Room  7232, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5181  or 
fax  202-366-7485.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration  (MARAD) 

Title:  Procedures,  New  Subpart  B — 
Application  for  Designation  of  Vessels 
as  American  Great  Lakes  Vessels. 

OMB  Control  Number:  2133-0521. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Shipowners  of 
merchant  vessels. 

Form(s):  None. 

Abstract:  Public  Law  101-624  directs 
the  Secretary  of  the  Department  of 
Transportation  to  issue  regulations  that 
establish  requirements  for  the 
submission  of  applications  by  owners  of 
ocean  vessels  for  designation  as 
"American  Great  Lakes  Vessels."  This 
collection  of  information  is  mandated 
by  statute  to  establish  that  a  vessel 
meets  statutory  criteria  for  obtaining  the 
benefit  of  eligibility  to  carry  preference 
cargoes. 

Annual  Estimated  Burden  Hours:  1.25 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Conwuents  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  MARAD,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of 
MARAD's  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  iiiformation  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Please  note  that  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  D.C. 
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Dated:  May  19, 1999. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration, 

Department  of  Transportation. 

[FR  Doc.  99-13011  Filed  5-21-99;  8:45  am] 

BtLUNG  CODE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdminMration 

[Doctet  No.  NHTSA  99-5698;  Notioe  1] 

American  Honda  Motor  Company,  Inc.; 
Receipt  of  Application  for  Second 
Renewal  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  122 

We  are  seeking  comments  on  the 
application  by  American  Honda  Motor 
Co.,  Inc.,  of  Torrance,  California 
("Honda"),  for  a  second  renewal  of  its 
temporary  exemption  from  the  fade  and 
water  recovery  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  122 
Motorcycle  brake  systems.  Honda  asserts 
that  an  exemption  would  make  easier 
the  development  or  field  evaluation  of 
a  new  motor  vehicle  safety  feature 
providing  a  safety  level  at  least  equal  to 
the  safety  level  of  the  standard. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2).  This  action  does  not 
represent  that  we  have  made  any 
judgment  on  the  merits  of  the 
application. 

The  discussion  that  follows  is  based 
on  information  contained  in  Honda's 
appUcation. 

Why  Honda  Needs  Again  To  Renew  Its 
Temporary  Exemption  To  Make  Easier 
the  Development  or  Field  Evaluation  of 
a  New  Motor  Vehicle  SafBty  Feature 
Providing  a  Safety  Level  at  Least  Equal 
to  the  Safety  Level  of  Standard  No.  122 

We  previously  granted  Honda  NHTSA 
Temporary  Exemption  No.  97-1, 
expiring  September  1, 1998,  from  the 
following  requirements  of  49  CFR 
571.122  Standard  No.  122  Motorcycle 
brake  systems:  S5.4.1  Baseline  check — 
minimum  and  maxiTnnni  pedal  forces, 
S5.4.2  Fade,  S5.4.3  Fade  recovery, 
S5.7.2  Water  recovery  test,  and  56.10 
Brake  actuation  forces  (62  FR  52372, 
October  7, 1997).  This  exemption 
covered  Honda's  1998  CBRl  1 OOXX 
motorcycle.  Honda  later  applied  for  an 
extension  of  its  exemption  to  September 
1, 1999,  to  cover  the  1999  model. 
CBRl  1  OOXX  motorcycle.  This  request 
was  also  granted  (63  FR  65272, 
November  25, 1998).  Now  Honda  has 
applied  for  the  exemption  to  continue 


for  another  year  to  cover  the  2000  model 
CBRllOOXX  motorcycle.  The  2000 
model  of  the  CBRl  lOOXX  will  be 
mechanically  identical  to  the  1999 
model.  Under  Temporary  Exemption 
No.  97-1,  Honda  has  sold  far  less  than 
2,500  exempted  1998  and  1999  model 
CBRllOOXX  motorcycles. 

Honda's  original  and  renewed 
requests  concern  exemption  "from  the 
requirement  of  the  mininiiiTn  hand-lever 
force  of  five  pounds  in  the  base  line 
check  for  the  fade  and  water  recovery 
tests."  The  company  continues  to 
evaluate  the  marketabiUty  of  an 
"improved"  motorcycle  brake  system 
setting  which  is  currently  applied  to  the 
model  sold  in  Europe.  The  difference  in 
setting  is  limited  to  a  softer  master 
cylinder  return  spring  in  the  European 
version.  Using  the  softer  spring  results 
in  a  "more  predictable  (linear)  feeling 
during  initial  brake  lever  application," 
and  "allows  a  more  predictable  rise  in 
brake  gain."  Honda  considers  that 
motorcycle  brake  systems  have 
continued  to  evolve  and  improve  since 
Standard  No.  122  was  adopted  in  1972, 
and  that  one  area  of  improvement  is 
brake  lever  force  which  has  gradually 
been  reduced.  However,  the  five-pound 
minimimi  specification  "is  preventing 
further  development  and  improvement" 
of  brake  system  characteristics.  This 
limit,  when  appfied  to  the  CBRllOOXX 
"resiUts  in  an  imprecise  feeling  when 
the  rider  applies  low-level  frt>nt  brake 
lever  inputs." 

On  November  5, 1997,  Honda 
submitted  a  petition  for  rulemaking  to 
amend  Standard  No.  122  to  eliminate 
the  minimum  brake  actuation  force 
requirement.  We  granted  Honda's 
rulemaking  petition  on  March  16, 1999. 
Honda  interprets  this  action  as 
"signifying  that  the  agency  beUeves  a 
further  review  of  the  issues  raised  in  the 
petition  appears  to  have  merit." 

The  CBRllOOXX  is  equipped  with 
Honda's  Linked  Brake  System  (LBS) 
which  is  designed  to  engage  both  front 
and  rear  brakes  when  either  the  front 
brake  lever  or  the  rear  brake  pedal  is 
used.  The  LBS  differs  from  other 
integrated  systems  in  that  it  allows  the 
rider  to  choose  which  wheel  gets  the 
majority  of  braking  force,  depending  on 
which  brake  control  the  rider  uses. 

According  to  Honda,  the  overall 
braking  performance  remains 
unchanged  from  a  conforming 
motorcycle.  Exempted  CBRllOOXX 
vehicles  meet  "the  stopping  distance 
requirement  but  at  lever  forces  slightly 
below  the  minimum." 


Honda's  Reasons  Why  a  Temporary 
Exemption  Is  in  the  Public  Interest  and 
Consistent  With  Ob)ectives  of  Motor 
Vehicle  Safety 

Honda  argued  in  1997  that  granting  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  objectives 
of  traffic  safety  because  it 

*  *   •  should  improve  a  rider's  ability  to 
precisely  modulate  the  brake  force  at  low- 
level  brake  lever  input  forces.  Improving  the 
predictability,  even  at  very  low-level  brake 
lever  input,  increases  the  rider's  confidence 
in  the  motorcycle's  brake  system. 

Honda  repeated  those  arguments  in 
1998  and  1999.  It  has  asserted  that  a 
renewal  allows  further  refinement  and 
development  of  the  LBS.  It  believes  that 
the  LBS  has  "many  desirable 
characteristics — especially  during 
emergency  braking — that  could  reduce 
the  number  of  rear  brake  lock-up 
crashes." 

How  To  Comment  on  Honda's 
Application 

If  you  wish  to  comment  on  Honda's 
application,  please  do  so  in  writing, 
referring  to  the  docket  niunber  and  the 
notice  niunber,  and  send  two  copies  to: 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
below.  All  comments  will  be  available 
for  examination  in  the  docket  in  Room 
PL-401  both  before  and  after  that  date. 
To  the  extent  possible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  When  the  Administrator 
has  made  a  decision,  we  shall  publish 
it  in  the  Federal  Register  pursuant  to 
the  authority  indicated  below. 

Comment  closing  date:  Jtme  23, 1999. 

(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on  May  18, 1999. 
L.  Robert  Sheltoa, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  99-13065  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rraarms 

[Notice  No.  875] 

The  Gang  Resistance  and  Educatkxi 
Training  Program:  Avaiiabiiity  of 
Rnancial  Assistance,  Criteria  and 
Application  Procedures 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  availability  of  funds 
for  financial  assistance  to  State  and 
local  law  enforcement  agencies 
proAiding  or  desiring  to  provide  the 
Gaiig  Resistance  Education  and  Training 
Program,  intended  funding  priorities, 
and  application  procedures. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Biu«au  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  intends  to 
enter  into  cooperative  agreements  with 
State  and  local  law  enforcement 
agencies  to  assist  them  in  providing  the 
Gang  Resistance  Education  and  Training 
(G.R.E.A.T.)  Program.  This  notice  also 
sets  forth  the  intended  funding 
priorities  and  the  criteria  and 
application  procedures  that  ATF  will 
use  to  select  and  award  State  and  local 
law  enforcement  agencies  Federal  funds 
to  provide  the  G7R.E.A.T.  Program. 
DATES:  Applications  miist  be  received 
on  or  before  July  9, 1999. 
ADDRESSES:  Send  applications  to 
G.R.E.A.T.  Branch;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  P.O.  Box  50418; 
Washington,  DC  20091-0418;  ATTN: 
Notice  No.  875. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  Scott,  G.R.E.A.T.  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50418,  Washington,  DC  20091-0418 
(1-800-72&-7070);  or  by  sending 
electronic  mail  (E-mail)  to: 
Great®atfhq.atf.treas.gov,  or  visit  the 
G.R.E.A.T.  website  at  www.atf.treas.gov/ 
great/great.htm. 
SUPPLEMENTARY  INFORMATION: 

Background 

G.R.E.A.T.  is  a  gang  prevention 
program  designed  to  educate  the  youth 
about  the  dangers  associated  with 
joining  street  gangs  and  participating  in 
violent  crime.  It  hmctions  as  a 
cooperative  program  that  utilizes  the 
skills  of  ATF,  Federal,  State  and  local 
law  enforcement  personnel,  as  well  as 
individuals  from  the  commimity  and 
civic  groups.  The  G.R.E.A.T.  Program 
trains  police  officers  to  provide 
instruction  to  grade  and  middle  school 
aged  children  in  gang  prevention  and 


anti-violence  techniques.  Training  may 
be  provided  to  any  Federal,  State,  or 
local  law  enforcement  agency,  to  the 
extent  allocated  funds  allow.  G.R.E.A.T. 
consists  of  three  major  phases: 

Phase  I    School-Based  Education 
Phase  n    Siunmer  Education/ 

Intervention 
Phase  ni    Parent  Involvement 

Although  the  primary  focus  of  the 
G.R.E.A.T.  Program  is  Phase  I, 
applicants  who  are  selected  for  financial 
assistance  will  be  required  to  develop 
programs  tailored  to  their  respective 
communities  for  Phases  II  and  m. 

Application  Procedures 

Application  for  financial  assistance 
must  be  made  on  ATF  Form  6410.1 
(Gang  Resistance  Education  and 
Training  Funding  Application). 
Application  forms  may  be  obtained  by 
contacting  James  Scott,  G.R.E.A.T. 
Branch,  Biu^au  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  Box  50418,  Washington, 
DC  20091-0418  (1-800-726-7070).  E- 
mail  address:  Great@atfhq.atf.treas.gov 
or  visit  the  G.R.E.A.T.  website  at 
www.atf.treas.gov/great/great.htm. 

Funding  Categories  and  Funding 
Distributions 

In  order  to  provide  funding  to  a  range 
of  community  sizes  and  locations,  the 
applicants  will  be  divided  into  five 
categories  based  on  population.  These 
categories  will  consist  of  populations: 
(A)  1,000,000  and  over;  (B)  500,000- 
999,999;  (C)  100,000-499,999;  (D) 
25,000-99,999;  (E)  24,999  or  less.  Each 
applicant  will  be  required  to  report  its 
population  figures  by  using  the  Bureau 
of  Census  State  Population  Report  for  its 
entire  service  area.  The  population 
figiuBS  may  be  obtained  from  the  Census 
Bureau's  website  at:  www.census.gov/ 
population/www/estimates  or 
contacting  the  Census  Bureau  at  301- 
457-2422.  After  the  applications  are 
evaluated,  each  applicant  will  be  ranked 
against  the  other  applicants  in  its 
category.  The  funds  will  then  be 
awarded  in  descending  order  until  the 
funding  available  in  each  category  is 
exhausted. 

Criteria  and  Points 

Each  application  will  be  evaluated 
and  scored  on  the  basis  of  the  following 
criteria:  (1)  Juvenile  crime  statistics — 50 
points;  t2)  Percentage  of  middle  school 
students  proposed  to  be  taught  and  have 
been  tau^t — 20  points;  (3)  Percentage 
of  elementary  school  students  proposed 
to  be  taught — 5  points;  (4)  Agency 
commitment — 15  points;  (5)  Other — 10 
points. 


Criterion  1  (Juvenile  Crime  Statistics) 

There  are  two  application  categories 
for  Criterion  1, 1:A  and  1:B.  The 
categories  distinguish  between 
applicants  who  have  participated  in  the 
G.R.E.A.T.  Program  or  any  other  school- 
based  prevention  program  since  1992 
(such  as  D.A.R.E.)  and  those  who  have 
not.  Applicants  who  have  not 
participated  in  the  G.R.E.A.T.  Program 
or  any  other  school-based  prevention 
program  must  apply  using  Criterion  1:A. 
Applicants  who  have  completed  a  year 
or  more  of  the  G.R.E.A.T.  Program  or 
any  other  school-based  prevention 
program,  have  a  choice  of  applying 
imder  Criterion  1:A  or  1:B.  The 
maximiun  value  for  Criterion  1  will  be 
50  points. 

liA.  Criterion  1:A  is  designed  to 
measure  the  magnitude  of  an  applicant's 
youth  crime  problem.  This  criterion  will 
utilize  the  Uniform  Crime  Reports 
(UCR)  for  the  United  States  that  are 
published  annually  by  the  Federal 
Biu^au  of  Investigation  (FBI).  The  total 
juvenile  crime  figures  that  will  be  used 
are  the  parts  I  and  n  offenses  reported 
in  the  most  recent  UCR.  The  parts  I  and 
n  offenses  that  are  reported  in  the  UCR 
are  enumerated  and  defined  in 
Appendix  II  of  the  UCR.  In  the  event 
that  an  applicant  does  not  provide 
annual  data  to  the  FBI  for  purposes  of 
the  UCR,  the  applicant  should  contact 
the  G.R.E.A.T.  Branch  to  determine  how 
it  can  best  submit  information  to 
measiure  its  youth  crime  statistics.  ATF 
will  obtain  tibe  juvenile  crime  figures 
directly  from  the  FBI.  An  applicant 
must  indicate  which  service  area  (i.e., 
city,  county,  etc.)  ATF  should  use  to 
obtain  their  juvenile  crime  figures.  An 
applicant  will  receive  a  score  based  on 
its  total  juvenile  crime  figures,  as 
reported  by  the  most  recent  UCR.  Scores 
will  be  calculated  by  dividing  the 
applicant's  reported  population  into  the 
total  juvenile  crime  figiires  reported  in 
the  most  recent  UCR. 

1:B.  Criterion  1:B  is  designed  to 
measure  a  change  in  an  applicant's 
youth  crime  problem  since  using 
G.R.E.A.T.  or  other  school-based 
prevention  programs.  This  criterion  will 
also  utilize  the  UCR,  as  outlined  in 
criterion  1:A.  An  applicant  must 
indicate  which  service  area  (i.e.,  city, 
county,  etc.)  ATF  should  use  to  obtahi 
their  juvenile  crime  figiires.  An 
applicant  will  receive  a  score  based  on 
a  comparison  of  its  total  juvenile  crime 
figures,  as  reported  by  the  UCR  that 
immediately  preceded  the  applicant's 
initial  participation  in  the  G.R.E.A.T. 
Program  or  other  school-based 
prevention  program  since  1992  to  the 
most  recent  UOl.  Scores  vtrill  be 
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calculated  by  the  percentage  of  decrease 
in  the  juvenile  crime  figures  revealed  by 
the  most  recent  UC31. 

Criterion  2 

This  criterion  will  measure  middle 
school  participation  and  consists  of  two 
sections.  Section  A  and  Section  B. 

Section  A.  An  applicant  will  receive 
points  based  on  the  percentage  of  • 
middle  school  students  proposed  to  be 
taught  G.R.E.A.T.  compared  to  the  total 
population  of  middle  school  students  in 
the  jurisdiction.  The  maximum  value  for 
this  criterion  will  be  10  points. 

Section  B.  An  applicant  will  receive 
points  based  on  the  percentage  of 
middle  school  students  that  were  taught 
G.R.E.A.T.  in  the  last  school  year 
compared  to  last  year's  total  popiilation 
of  middle  school  students.  The 
maximum  value  for  this  criterion  will  be 
10  points. 

Criterion  3 

This  criterion  will  measure 
elementary  school  participation.  An 
apphcant  will  receive  points  based  on 
the  percentage  of  elementary  school 
students  proposed  to  be  taught 
G.R.E.A.T.  compared  to  the  total 
population  of  elementary  school 
students  in  the  jurisdiction.  The 
maximum  value  for  this  criterion  will  be 
5  points  (the  point  value  is  limited  to  5 
points  because  the  ciirrent  focus  of  the 
G.R.E.A.T.  Program  is  for  middle 
school-aged  children). 

Criterion  4 

This  criterion  will  measure  the 
applicant's  commitment  to  the 
G.R.E.A.T.  Program  and  consists  of  two 
sections,  Section  A  and  Section  B. 

Section  A.  This  section  will  compare 
the  total  officer  staff-hours  aurently 
spent  teaching  the  G.R.E.A.T.  Program 
(to  include  classroom  time,  preparation, 
parent  programs,  and  the  siunmer 
component)  in  relation  to  the 
applicant's  total  full-time,  officer  staff. 
The  total  value  for  this  section  shall  be 
10  points. 

Section  B.  This  section  will  be 
weighed  according  to  the  applicant's 
plans  to  create  or  expand  its  current 
program.  An  applicant  will  estimate  the 
total  additional  staff-hours  that  it  plans 
to  spend  on  the  program  in  the  next 
fiscal  year  through  training  additional 
officers,  devoting  additional  staff-hoiu-s 
using  existing  G.R.E.A.T.  officers,  or 
both.  The  total  planned  increase  in  staff- 
hours  will  be  scored  to  a  maximum  of 
5  points. 

Criterion  5 

This  criterion  will  be  used  to  measiire 
other  relevant  factors.  For  this  criterion, 


a  maximum  of  10  points  will  be 
awarded  for  meeting  one  or  more  of  the 
following:  (1)  The  applicant  has 
developed  and  demonstrated  a  model 
for  a  parent  program,  summer  program, 
after-school  program,  or  community 
partnership;  (2)  The  apphcant  has 
participated  in  G.R.E.A.T.  sponsored 
workshops  or  seminars,  or  suppUed 
National  Training  Team  members  for 
G.R.E.A.T.  officer  training;  (3)  The 
apphcant  has  previously  expressed  and 
documented  an  interest  in  funding 
support;  or  (4)  The  applicant  can 
demonstrate  a  geographic  significance 
for  the  expansion  of  die  G.R.E.A.T.  • 
Program  in  its  area. 

Tiebreaker 

Because  all  available  funds  are  to  be 
distributed  in  descending  order  until 
exhausted,  the  potential  exists  for  a 
value  point  tie  for  communities 
competing  for  the  last  remaining  funds. 
In  order  to  distribute  funds  fairly,  tied 
agencies  will  be  ranked  according  to 
their  total  scores  from  Criterion  I. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507(d))  imder  control  number  1512- 
0548. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Authority:  This  notice  is  issued  pursuant 
to  Office  of  Management  and  Budget  Circular 
No.  A-102  (Grants  and  Cooperative 
Agreements  with  State  and  Local 
Governments). 

Approved:  May  18, 1999. 
John  W.  Magaw, 
Director. 
[FR  Doc.  99-13025  Filed  Ml-99;  8:45  am] 

BUJJNG  CODE  4*10-31-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ThrffI  Superviskxi 

Proposed  Agency  Infonnation 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bimien,  invites  the  general  pubUc  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  Release  of 
Unpublished  OTS  Information. 
DATES:  Submit  written  comments  on  or 
before  July  23, 1999. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0081.  Hand  deUver 
comments  to  the  PubUc  Reference 
Room,  1700  G  Street,  ^AV.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to: 
pubUc.info@ots,treas.gov,  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  PubUc  Reference 
Room,  1700  G  St.  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Segal,  Chief  Counsel's  Office,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7230. 
SUPPLEMENTARY  INFORMATION: 

Title:  Release  of  UnpubUshed  OTS 
Information. 

OMB  Number:  1550-0081. 

Form  Number:  Not  applicable. 

Abstract:  This  information  collection 
provides  an  orderly  mechanism  for 
expeditious  processing  of  requests  from 
the  public  (including  litigants  in 
lawsuits  where  OTS  is  not  a  party)  for 
non-pubhc  or  confidential  OTS 
information  (documents  and  testimony), 
while  preserving  OTS'  need  to  maintain 
the  confidentiality  of  such  infonnation. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents: 
72. 

Estimated  Time  per  Respondent:  9 
hours. 

Estimated  Total  Annual  Burden 
Hours:  658  hours. 

Request  for  Comments 

The  OTS  will  stunmarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
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the  agency,  including  whether  the 
information  shall  have  practical  utihty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  17, 1999. 
Frank  DiGialleonardo, 

Director,  Office  of  Information  Systems. 
[FR  Doc.  99-13058  Filed  5-21-99;  8:45  am] 

BtLUNQ  CODE  STaO-OI-P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  0MB  Review; 
Comment  Request 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  USIA  is  requesting  approval 
for  a  revision  and  three-year  extension 
of  an  information  collection  entitled 
"Application  for  Certificate  of 
hiternational  Educational  Character", 
lAP-17,  imder  0MB  control  number 
3116-0007  which  expires  July  31, 1999. 
Also,  in  accordance  with  the  Paperwork 
Reduction  Act  and  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  USIA  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  this  public  use 
form. 

Comments  are  requested  on  the 
information  collection  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Agency's 
burden  estimates;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  S.W.,  Washington.  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Docket 
Library.  Room  10202.  NEOB, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  USIA. 

DATES:  Conmients  are  due  on  or  before 
June  23. 1999. 

COPIES:  Copies  of  the  Request  for 
Clearance  (0MB  83-1).  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  £rom  the 
USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  Jeannette 
Giovetti.  United  States  Information 
Agency.  M/AOL.  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619-4408,  internet 
address  JGiovett@USIA.GOV;  and  OMB 
review:  Mr.  Jefferson  Hill,  Office  of 
Information  And  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB. 
Washington.  D.C.  20503,  Telephone 
(202) 395-5871. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  activity  involved 
with  the  program  is  conducted  pursuant 
to  the  mandate  given  to  the  United 
States  Information  Agency  under  the 
terms  and  conditions  of  the  multilateral 
"Agreement  for  Facilitating  the 
International  Circulation  of  Visual  and 
Auditory  Materials  of  an  Educational, 
Scientific  and  Cultural  Character", 
Public  Law  89-634  and  the  "World- 
Wide  Free  Flow  Export-Import  of 
Audio-Visual  Materials",  22  CFR,  Part 
502. 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federd  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
5, 1999,  volume  64,  number  64. 

Public  reporting  burden  for  this 
collection  of  information  (Paper  Work 
Reduction  Project:  OMB  No.  3116-0007) 
is  estimated  to  average  25  minutes  per 
response  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inJFormation.  Respondents  are 
required  to  respond  on  an  as  needed 
basis. 

Current  Actions 

This  information  collection  has  been 
submitted  to  OMB  for  approval  of  a  - 
revision  to  the  burden  hours  and 
renewal  for  a  three-year  period.  The 
adjustment  in  the  niunber  of  annual 
hours  is  due  a  decrease  in  the  number 
of  organizations/individuals  submitting 
applications  (number  of  respondents) 
for  certification. 

Title:  "Application  for  Certificate  of 
International  Educational  Character". 

Form  Numbers:  IAP-17. 

Abstract:  This  inibrmation  collection 
is  used  to  certify  the  international 
character  of  visual  and  auditory 
materials  (motion  pictiires.  videotapes, 
recordings,  soimd  recordings,  filmstrips, 
slides,  maps,  charts,  posters,  models, 
etc.)  for  producers  and  distributors  who 
have  an  interest  in  exporting  their 
materials  abroad  in  accordance  with  the 
provisions  of  Public  Law  89-634  and 
CFR  part  502. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 400 
Recordkeeping  Hours — .41 
Total  Annual  Burden — 182 

Dated:  May  19, 1999. 
Rose  Royal, 

Federal  Register  Liaison. 
[FR  Doc.  99-13003  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 173, 177, 178, 180 
[Dociwt  No.  RSPA-97-2718  (HM-225A)] 
RIN  2137-AD07 

Hazardous  Materials:  Revision  to 
Regulations  Governing  Transportation 
arKl  Unloading  of  Liquefied 
Compressed  Gases 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  RSPA  is  revising  regulations 
^plicable  to  the  transportation  and 
unloading  of  liquefied  compressed 
gases.  The  revisions  include  new 
inspection,  maintenance,  and  testing 
requirements  for  cargo  tank  discharge 
systems,  including  delivery  hose 
assemblies,  and  revised  attendance 
requirements  applicable  to  liquefied 
petroleum  gas  and  anhydrous  ammonia 
to  take  account  of  certain  imique 
operating  characteristics.  The  revised 
attendance  requirements  provide  a 
greater  level  of  confidence  that  a 
qualified  person  attending  the 
unloading  operation  can  quickly 
identify  and  stop  an  unintentional 
release.  Further,  RSPA  is  revising 
requirements  for  cargo  tank  emergency 
discharge  control  equipment  to  provide 
a  clear  performance  standard  for  passive 
emergency  discharge  control  equipment 
that  shuts  down  unloading  operations 
without  human  intervention.  The 
revised  requirements  also  provide  for  a 
remote  capability  for  certain  cargo  tanks 
to  enable  a  person  attending  the 
unloading  operation  to  shut  off  the  flow 
of  product  when  away  from  the  motor 
vehicle  during  deUvery.  RSPA  is 
allowing  a  two-year  period  for 
development  and  testing  of  emergency 
discharge  control  technology.  After  two 
years,  newly  manufactured  MC  331 
cargo  tank  motor  vehicles  must  be 
equipped  with  emergency  discharge 
control  equipment  that  complies  with 
the  performance  standards;  MC  330,  MC 
331  and  certain  nonspecification  cargo 
tank  motor  vehicles  already  in  service 
must  be  retrofitted  at  their  first 
scheduled  pressure  test  after  the  two- 
year  period.  These  revisions  are 
intended  to  reduce  the  risk  of  an 
unintentional  release  of  a  liquefied 
compressed  gas  diuing  unloading, 
assure  prompt  detection  and  control  of 
an  unintentional  release,  and  make  the 
regulatory  requirements  easier  to 
understand  and  comply  with. 


DATES:  Effective  Date:  ]vdy  1, 1999. 

Voluntary  Compliance  Date:  RSPA  is 
authorizing  inunediate  volimtary 
compliance. 

Incorporation  by  Reference  Date:  The 
incorporation  by  reference  of  the 
publications  Usted  in  these  amenc&nents 
has  been  approved  by  the  Director  of  the 
Federal  Register  effective  July  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky,  Office 
of  Hazardous  Materials  Standards^. 
Research  and  Special  Programs 
Administration.  (202)  366-8553;  or 
Nancy  Machado,  Office  of  the  Chief 
Coimsel,  Research  and  Special  Programs 
Administration,  (202)  366-4400.      . 
SUPPLEMENTARY  INFORMATION: 

List  of  Topics 

I.  Background 
n.  Statement  of  the  Issues 
ni.  Comments  on  the  NPRM 
rV.  Revisions  to  the  Regulations 

A.  Prevention 

B.  Identification 

C.  Mitigation 

D.  Implementation  Schedule 

E.  Miscellaneous  • 

F.  Section-by-Section  Review 

V.  Regulatory  Analyses  and  Notices 

L  Background 

The  goal  of  this  rulemaking  is  to    . 
enhance  transportation  safety  by 
improving  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  as  they  relate  to  the  imloading  of 
liquefied  compressed  gases  from  MC 
330,  MC  331  and  certain 
nonspecification  cargo  tanks.  Concerns 
about  emergency  discharge  control  on 
some  of  these  cargo  tanks  were 
identified  following  an  incident  in  1996. 
In  1997,  the  Research  and  Special 
Programs  Administration  (RSPA,  "we") 
adopted  a  final  rule  imder  Docket 
Number  RSPA-97-2133  (HM-225;  62 
FR  7638,  62  FR  44038,  62  FR  65167) 
establishing  certain  temporary 
alternative  regulations  in  §  171.5  of  the 
HMR  under  which  cargo  tanks  could 
remain  in  service  while  we  evaluated 
this  incident  and  other  situations  in 
which  liquefied  compressed  gases  were 
released  imintentionally  from  cargo 
tanks  during  unloading  operations.  The 
temporary  regulations  expire  July  1, 
1999. 

On  August  18,  1997.  we  published  an 
advance  notice  of  proposed  rulemaking 
under  Docket  Number  RSPA-97-2718 
(HM-225A;  62  FR  44059)  soliciting 
public  comment  on  a  niunber  of  specific 
topics  related  to  cargo  tank  unloading 
operations  of  liquefied  compressed 
gases.  We  received  more  than  150 
comments  addressing  federal  agency 
jurisdiction;  active  and  passive 
emergency  discharge  control  systems; 


suggestions  for  modification  of  cargo 
tank  discharge  systems;  hoses,  hose 
assemblies,  and  hose  management;  and 
vehicle  attendance  requirements. 

On  Jidy  16, 1998  (63  FR  38456),  RSPA 
established  a  negotiated  rulemaking 
committee  (the  Committee)  to  develop 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 
unintentional  releases  of  liquefied 
compressed  gases  dimng  the  imloading 
of  cargo  tank  motor  vehicles.  In  a 
negotiated  rulemaking,  representatives 
of  interests  affected  by  a  regidation  meet 
to  discuss  the  safety  issues  and  to 
identify  potential  solutions.  The  group 
attempts  to  reach  consensus  on  a 
proposed  solution  and  prepares  a 
recommendation  for  a  notice  of 
proposed  rulemaking  to  be  made  by  the 
agency.  This  process  is  intended  to  give 
parties  the  opportimity  to  find  creative 
solutions,  improve  the  information  data 
base  for  decisions,  produce  more 
acceptable  rules,  enhance  compliance, 
and  reduce  the  likelihood  of  coiut 
challenges. 

For  this  rulemaking,  in  addition  to  the 
Department  of  Transportation  (DOT), 
the  Conunittee  consisted  of  persons  who 
represent  the  interests  affected  by  this 
rulemaking,  including  businesses  that 
transport  and  deliver  liquefied 
petroleiun  gases,  anhydrous  ammonia 
and  other  liquefied  compressed  gases; 
manufacturers  and  operators  of  cargo 
tanks  and  vehicle  components;  and  state 
and  local  public  safety  and  emergency 
response  agencies.  PartioUar  care  was 
taken  to  identify  any  imique  interests 
that  were  determined  to  be  significantiy- 
affected  by  the  proposed  rule  and 
ensiue  that  they  were  fully  represented 
on  the  Committee. 

The  Conunittee  met  in  plenary  and 
working  sessions  on  seven  occasions 
and  developed  a  number  of 
recommendations  for  enhancing  the 
safety  of  cargo  tank  unloading 
operations.  Among  the  materials 
considered  by  the  Conunittee  in 
developing  its  recommendations  were 
the  prior  rulemaking  actions  in  RSPA- 
97-2133,  public  conunents  filed  in 
response  to  those  actions,  information 
provided  by  regulatory  and  enforcement 
officials,  and  incident  data.  We  issued  a 
notice  of  proposed  rulemaking  based  on 
the  Committee's  recommendations  on 
March  22, 1999  (64  FR  13856). 

The  requirements  in  this  final  rule 
replace  the  provisions  of  the  temporary 
regulation  in  §  171.5  with  a 
comprehensive  safety  program  intended 
to  reduce  the  risk  of  an  imintentional 
release  of  a  liquefied  compressed  gas 
diuing  unloading,  assure  prompt 
detection  and  control  of  an 
unintentional  release,  and  make  the 
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regulatory  requirements  easier  to 
luiderstand  and  comply  with.  The 
Committee  agrees  that  the  costs  imposed 
by  this  final  rule  will  be  off-set  by  die 
benefits.  The  Ck)nunittee  had  no  role  in 
preparing  DOT's  "Final  Regulatory 
Evaluation"  or  "Environmental 
Assessment"  and  did  not  consider  them 
in  its  deliberations. 

n.  Statement  of  the  Issues 

The  goal  of  all  parties  to  this 
negotiated  rulemaking  was  to  enhance 
safety  in  transportation  through 
improvements  in  the  regulations 
governing  the  unloading  of  liquefied 
compressed  gases  from  MC  330,  MC 
331,  and  certain  nonspecification  cargo 
tanks.  Concerns  with  emergency 
discharge  control  on  certain  of  these 
cargo  tamks  were  identified  in  1996. 
RSPA  issued  the  temporary  regulation 
in  §  171.5  of  the  HMR  to  address  these 
concerns  as  related  to  the  unloading  of 
liquefied  compressed  gases  because 
information  and  data  gathered  diuing 
the  rulemaking  process  indicated  that 
the  problems  were  not  limited  to 
specific  materials  or  specific  cargo  tank 
configiuations. 

The  Committee  focused  its 
discussions,  analyses,  and 
recommendations  on  liquefied 
petroleiun  gases  (LPG)  and  anhydrous 
ammonia.  These  are  the  liquefied 
compressed  gases  that  are  most 
commonly  transported  in  cargo  tanks;  as 
a  result,  LPG  and  anhydrous  ammonia 
are  the  materials  most  frequentiy 
involved  in  imintentional  releases 
during  unloading.  However,  in  this  final 
rule,  the  Department  is  addressing 
safety  issues  related  to  unloading  of  all 
liquefied  compressed  gases  that  present 
risks  similar  to  or  more  serious  than 
those  presented  by  LPG  and  anhydrous 
ammonia.  The  issues  identified  by  the 
Committee  apply  equally  to  compressed 
gases  with  poison  inhalation  hazards, 
refrigerant  gases,  and  compressed  gases 
that  present  risks  similar  to  those  of  LPG 
and  anhydrous  ammonia.  The  safety 
benefits  that  will  be  realized  from  these 
revisions  justify  a  broad  rulemaking 
approach. 

As  one  of  its  first  activities,  the 
Committee  examined  incident  imports  of 
unintentional  releases  of  LPG, 
anhydrous  ammonia,  and  sulfur  dioxide 
during  unloading  operations.  The  data 
included  incidents  reported  to  RSPA  as 
required  by  §§171.15  and  171.16  of  die 
HMR  and  other  incidents  not  required 
to  be  reported  to  RSPA  that  were 
identified  through  reports  from  DOT 
field  office  staff,  industry 
representatives,  and  newspapers.  Jhe 
Committee  identified  69  incidents  that 
occiured  irom  1990  to  1998  and 


analyzed  them  to  determine  how  the 
current  regulations  applicable  to 
unloading  could  be  improved. 

More  than  54  percent  of  the  incidents 
resulted  in  unintentional  releases  from 
hoses  and  hose  fittings.  Another  37 
percent  involved  releases  that  originated 
from  equipment  on  the  cargo  tank  motor 
vehicle  itself,  including  pump  seals, 
swivel  joints,  pump  flanges,  and  piping 
and  related  fittings  such  as  gauges, 
filters,  and  flex  connectors.  Many  of 
these  incidents  appeared  to  residt  fitim 
problems  with  maintenance, 
installation,  or  mechanical  damage 
rather  than  design  flaws.  Based  on  this 
information,  the  Committee  concluded 
that  improved  inspection  and 
maintenance  programs  for  delivery  hose 
assemblies  and  other  discharge  system 
components  would  prevent  many 
incidents  and,  thus,  would  improve  the 
safety  of  cargo  tank  unloading 
operations. 

However,  the  Committee  also 
concluded  that  additional  safety 
enhancements  are  possible.  Thus,  the 
Committee  agreed  to  consider 
alternative  approaches  for  identifying 
the  occiurence  of  imintentional  releases 
and  reducing  their  severity  by  . 
determining  which  methods  or 
combination  of  methods  provide  the 
most  cost-effective  means  for  controlling 
unintentional  releases  during  cargo  tank 
imloading  operations.  The  Conunittee 
heard  presentations  from  manufactiu«rs 
of  a  variety  of  systems  designed  to  shut 
down  cargo  tank  unloading  operations 
automatically  (without  the  need  for 
hiunan  intervention)  or  by  means  of  off- 
truck  remote  shut-off  devices. 

Based  on  its  discussion  and  findings, 
the  Committee  recommended  a  program 
combining  measures  to  prevent 
imintentional  releases  during  unloading 
operations  with  measures  that  will 
assure  quick  identification  of  releases 
and  effective  mitigation.  Therefore,  we 
are  revising  the  HMR  in  these  areas: 

•  Prevention — ^new  inspection, 
maintenance,  and  testing  requirements 
for  discharge  systems,  including 
delivery  hose  assemblies,  on  cargo  tanks 
transporting  liquefied  compressed  gases. 

•  Identification — ^revised  attendance 
requirements  for  monitoring  unloading 
operations  of  LPG  and  anhydrous 
ammonia  to  take  account  of  certain 
unique  operating  characteristics  while 
assuring  that  the  person  attending  the 
unloading  operation  can  quickly 
determine  if  an  unintentional  release 
occurs. 

•  Mitigation — revised  requirements 
for  emergency  discharge  control 
equipment  on  certain  cargo  tanks  in 
liquefied  compressed  gas  service  to 
provide  a  clearer  performance  standard 


for  equipment  that  shuts  down 
unloading  operations  without  human 
intervention  and  to  provide  for  an  off- 
truck  remote  capability  for  certain  cargo 
tanks  to  enable  a  qualified  person 
attending  the  unloading  operation  to 
shut  off  the  flow  of  product  &t>m 
wherever  he  may  need  to  be  during  the 
delivery.  The  new  requirements  vary 
according  to  the  degree  of  risk  involved 
with  the  transportation  of  specific 
liquefied  compressed  gases. 

m.  Comments  on  the  NPRM 

Seven  organizations  submitted 
comments  on  the  NPRM.  Commenters 
were  generally  supportive  of  the 
proposals  in  the  NPRM  and  urged  their 
prompt  adoption.  Four  commenters 
raised  concerns  with  certain  aspects  of 
die  NPRM:  (1)  die  Michigan  State  Police 
Motor  Carrier  Division  Hazardous 
Materials  Unit;  (2)  Rutherford 
Equipment;  (3)  The  Chlorine  histitute; 
and  (4)  the  Sulfur  Dioxide  Mutual 
Assistance  Response  Team.  In  addition, 
two  organizations  that  are  members  of 
the  Committee — the  National  Propane 
Gas  Association  and  The  Fertilizer 
Institute — submitted  comments  on  the 
Environmental  Assessment  and 
Preliminary  Regulatory  Evaluation, 
which  were  developed  by  RSPA  to 
support  the  NPRM.  Also,  five  individual 
members  of  the  Committee  submitted 
joint  comments  on  the  Environmental 
Assessment  and  the  Preliminary 
Regulatory  Evaluation.  The  comments 
are  discussed  in  detail  below. 

Michigan  State  Police 

The  Michigan  State  Police  Motor 
Carrier  Division  Hazardous  Materials 
Unit  (the  Unit)  endorses  the  proposals 
in  the  NPRM,  but  notes  a  potential 
enforcement  problem  involving 
recordkeeping  associated  with  the 
proposed  discharge  system  inspection 
and  maintenance  program  in  §  180.416. 
In  addition,  the  Unit  opposes  the 
proposal  to  permit  use  of  the  term 
"spray-fill"  in  place  of  "vapor"  for 
marking  cargo  tank  nroduct  inlet  lines. 

Concerning  recorokeeping,  the  Unit 
states  that  proposed  §§  180.416(b)(5) 
and  180.416(f)(3)  do  not  address  where 
the  inspection  records  are  to  be  kept  and 
for  how  long.  The  Unit  recommends 
that  the  final  rule  specify  that  the 
records  are  to  be  maintained  at  a 
carrier's  place  of  business  for  six 
months  (as  is  required  for  driver 
logbooks)  or  one  year  (as  is  required  for 
shipping  papers). 

While  tne  NPRM  is  not  specific  on 
this  point,  the  Committee  bad  intended 
that  the  records  required  by 
§§  180.416(d)(5)  and  180.416(f)(3) 
would  be  maintained  in  the  same 
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manner  as  cvurently  required  for  cargo 
tank  test  records  in  §  180.417.  Section 
180.417(b)(2)  requires  the  owner  of  a 
cargo  tank  to  retain  a  copy  of  test  and 
inspection  reports  until  the  next  test  or 
inspection  of  the  same  type  is 
successfully  completed.  We  agree  that 
this  requirement  is  not  clear  in  the 
NPRM.  Thus,  the  final  rule  has  been 
modified  to  include  an  explicit 
requirement  for  retention  of  test  and 
inspection  records  in  §  180.416  similar 
to  the  provision  in  §  180.417(b)(2). 

Concerning  the  use  of  "spray-fill"  to 
designate  cargo  inlet  vapor  lines,  the 
Unit  states  that  the  terms  "vapor"  and 
"liquid"  are  not  easily  misunderstood, 
but  that  the  term  "spray-fill"  can  be 
interpreted  in  a  niunber  of  ways.  The 
Unit  recommends  that,  to  avoid 
confusion  on  the  part  of  enforcement 
and  emergency  response  personnel,  this 
proposal  be  deleted.  We  do  not  agree. 
The  industry  commonly  uses  the  term 
"spray-fill"  to  designate  product  inlet 
lines  that  communicate  with  vapor.  This 
practice  helps  to  assure  that  th^  is  no 
confusion  about  where  to  coimect 
loading  and  unloading  lines.  We  do 
agree  with  the  Unit  that  the  paragraph 
as  drafted  is  confusing  and  difficult  to 
follow.  We  have  revised  this  section  for 
the  final  rule  to  clarify  that  it  is  only 
product  inlet  lines  that  communicate 
with  vapor  that  may  be  designated 
"spray-fill."  Other  lines  that 
communicate  with  vapor,  such  as  vapor 
equalization  lines,  must  be  designated 
•vapor." 

Rutherford  Equipment 

The  commenter  representing 
Rutherford  Equipment  is  concerned 
about  the  procediue  proposed  in  the 
NPRM  for  pressure  testing  new  and 
i^Mired  hose  assemblies  by  operators  in 
the  field.  The  conunenter  states  that  the 
person  conducting  the  visual  inspection 
could  be  endangraed  because  the  rule 
does  not  include  a  requirement  that  the 
hose  must  be  restrained  or  caged  during 
the  pressure  test.  We  do  not  believe  that 
it  is  necessary  to  include  such  a 
requirement  in  this  regulation.  We 
expect  that  suitable  safeguards  will  be 
provided  to  protect  personnel  and 
fecilities  should  a  hose  fail  during  a 
pressure  test.  Written  procedures 
developed  by  manui&cturers  of  hoses 
and  apparatus  for  pressure  testing  hose 
assemblies  generally  include  cautionary 
statements  advising  persons  conducting 
such  tests  to  take  aU  necessary  safety 
precautions.  Therefore,  no  change  has 
been  made  to  this  final  rule. 

The  Chlorine  Institute 

The  Chlorine  Institute  comments 
address:  (1)  The  requirement  in  the 


NPRM  that  emergency  discharge  control 
systems  must  be  certified  by  a  Design 
Certifying  Engineer;  (2)  the  proposed 
definition  of  "metered  delivery  service;" 
(3)  use  of  the  term  "internal  self-closing 
stop  valve;"  (4)  the  implementation  date 
for  the  proposed  requirement  that 
chlorine  cargo  tanks  be  unloaded  in 
conformance  with  Pamphlet  57  of  the 
Chlorine  Institute;  and  (5)  the 
applicability  of  proposed  §  178.337-8  to 
chlorine  cargo  tanks. 

The  NPRM  proposed  to  require 
passive  shut-down  systems,  including 
those  instaUed  on  cargo  tank  motor 
vehicles  prior  to  July  1,  2001,  to  be 
certified  by  a  Design  Certifying 
Engineer.  The  certification  would  affirm 
that  the  system  would  shut  off  the  flow 
of  product  without  the  need  for  human 
intervention  within  20  seconds  of  an 
imintentional  release  caused  by  a 
complete  separation  of  the  delivery 
hose.  The  Chlorine  Institute  states  that 
chlorine  cargo  tanks  have  excess  flow 
valves  under  liquid  angle  valves  that  are 
designed  to  shut  down  product  flow  if 
an  angle  valve  is  broken  ofi^.  The 
Chlorine  Institute  further  states  that  the 
excess  flow  valve  would  also  activate 
"under  the  proper  conditions"  in  the 
event  of  a  complete  separation  of  the 
delivery  hose.  However,  the  Chlorine 
Institute  is  concerned  that 
manufacturers  of  excess  flow  valves 
used  on  cargo  tanks  in  chlorine  service 
will  not  provide  the  required 
certification  because  an  excess  flow 
valve  is  onfy  one  component  of  a  larger 
system. 

System  certification  was  a  major  issue 
for  the  Committee.  The  Committee 
recognized  that  component 
manufacturers  might  be  reluctant  to 
provide  a  perfiormance  certification  for  a 
system  of  which  their  component  was 
only  a  part.  Thus,  the  Committee 
proposed  that  a  system  performance 
certification  be  jmivided  by  a  Design 
Certifying  Engineer,  who  could  be 
employed  by  a  cargo  tank  manufacturer, 
a  componoit  maniifacturer,  a  cargo  tank 
owner  or  operator,  or  a  third  party. 

The  performance  certification  must 
consider  any  manufactiuing 
specifications  for  components  used  in 
the  system  and  must  explain  how  the 
system  operates  and  the  parameters 
within  which  it  is  designed  to  operate. 
A  performance  certification  for  the 
emergency  discharge  control  system  on 
a  chlorine  cargo  tank  would  thus 
explain  the  function  of  each  element  of 
the  system  and  enumerate  the  "proper 
conditions"  within  which  the  system  is 
designed  to  operate. 

The  Conunittee  believes  that 
certification  of  passive  emergency 
discharge  control  systems  installed  on 


cargo  tank  motor  vehicles  is  critical  for 
successful  implementation  of  the  final 
rule.  Therefore,  the  final  rule  does  not 
change  the  proposal  in  the  NPRM  for  all 
passive  shut-down  systems,  including 
those  installed  on  cargo  tank  motor 
vehicles  prior  to  July  1,  2001,  to  be 
certified  by  a  Design  Certifying 
Engineer. 

Concerning  the  proposed  definition  of 
"metered  delivery  service,"  the  Chlorine 
Institute  is  concerned  that  the  definition 
could  be  misinterpreted  if  "metered" 
were  read  to  mean  "imder  the  control  of 
a  valve  or  nozzle."  The  Chlorine 
Institute  recommends  that  the  proposed 
definition  be  modified  to  make  clear 
that,  in  metered  delivery  service,  the 
flow  of  product  passes  through  a 
calibrated  measuring  device.  We  do  not 
agree  that  the  proposed  definition  for 
"metered  delivery  service"  could  be 
interpreted  to  mean  "under  the  control 
of  a  valve  or  nozzle."  The  definition 
proposed  in  the  NPRM  for  "metered 
delivery  service"  is  an  unloading 
operation  conducted  at  a  metered  flow 
rate  of  100  gallons  per  minute  or  less 
through  an  attached  delivery  hose  with 
a  nominal  inside  diameter  of  1.25 
inches  or  less.  In  this  context,  "metered 
flow  rate"  clearly  refers  to  a  meter — that 
is,  a  calibrated  measuring  device.  Thus, 
we  have  made  no  change  to  the  final 
rule. 

Concerning  use  of  the  tram  "internal 
self-closing  stop  valve,"  the  Chlorine 
Institute  suggests  that,  whenevra 
reference  is  made  to  an  internal  self- 
closing  stop  valve  in  the  final  rule,  it 
should  be  clear  that  the  rule  does  not 
apply  to  cargo  tanks,  such  as  those  used 
for  transportation  of  chlorine,  that  do 
not  have  internal  s^-closing  stop 
valves.  We  agree  that  it  is  not  always 
clear  in  the  NPRM  that  certain  MC  330 
and  MC  331  cargo  tanks  are  not 
equipped  with  internal  self-closing  stop 
valves  and,  thus,  that  requirements 
applicable  to  such  valves  do  not  apply 
to  these  cargo  tanks.  We  have  made 
several  clarifications  in  the  final  rule. 

Proposed  S  177.840(u)  requires 
operators  unloading  chlorine  from  cargo 
tanks  to  comply  with  section  3  of 
Pamphlet  57  "Emergency  Shut-off 
Systems  for  Bulk  Transfer  of  Chlorine." 
llie  Chlorine  Institute  asks  that  the  final 
rule  include  an  implementation  date  of 
two  years  after  the  effective  date  of  the 
final  rule,  or  Jiily  1,  2001.  This 
implementation  date  has  been  added  in 
the  final  rule. 

Concerning  the  ^plicability  of 
proposed  §  178.337-8,  the  Chlorine 
Institute  notes  that  chlorine  cargo  tanks 
do  not  have  openings  to  permit 
complete  drainage;  do  not  have 
openings  that  must  be  closed  with  a 
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plug,  cap,  or  bolted  flange;  and  do  not 
have  back  flow  check  valves.  Therefore, 
the  Chlorine  Institute  suggests  that  this 
section  should  be  modified  to  clarify 
that  it  does  not  apply  to  chlorine  cargo 
tanks.  For  the  final  nile,  we  have 
revised  the  title  of  paragraph  (a)  of 
§  178.337-8  to  indicate  that  it  contains 
general  requirements  applicable  to  cargo 
tank  openings  and  added  language 
specifying  that  paragraph  (a)  applies  to 
MC  331  cargo  tanks  except  for  those 
used  to  transport  chlorine.  We  have  also 
revised  paragraph  (b)  for  clarity. 

Sulfur  Dioxide  Mutucd  Assistance 
Response  Team 

The  Sulfur  Dioxide  Mutual  Assistance 
Response  Team  (SMART)  expresses 
concern  over  the  proposed  requirement 
for  certain  cargo  tanks  to  be  equipped 
with  an  emergency  discharge  contit}l 
system  that  \vill  shut  off  imloading 
without  human  intervention  within  20 
seconds  of  an  imintentional  release 
caused  by  a  complete  hose  separation. 
SMART  asserts  that  a  complete 
separation  of  a  delivery  hose  "is  not  a 
situation  that  has  occurred  in  the  sulfur 
dioxide  industry"  and,  thus,  sees  no 
reason  for  imposition  of  the  proposed 
requirement  on  cargo  tanks  used  to 
transport  sidfur  dioxide.  SMART  also 
states  that  the  technology  to  meet  the 
proposed  requirement  does  not  yet  exist 
and  that  "it  is  unlikely  that  a  device  that 
may  be  appropriate  for  propane  is  going 
to  work  for  sulfur  dioxide."  SMART  is 
also  concerned  that  its  interests  were 
not  "appropriately  represented"  on  the 
negotiated  rulemaking  committee. 
SMART  requests  that  the  final  rule 
except  cargo  tanks  that  transport  sulfur 
dioxide  from  the  requirement  for  a 
passive  emergency  discharge  control 
system.  Failing  that,  SMART  asks  for 
reconsideration  of  the  proposed 
implementation  date  for  these  systems. 

From  the  beginning,  oin  goal  has  been 
an  open  and  inclusive  process  that 
would  enable  anyone  with  an  interest  in 
the  rulemaking  to  provide  information 
and  to  comment  on  proposals.  The 
notice  announcing  ova  intention  to 
establish  a  negotiated  rulemaking 
committee  (63  FR  30572;  June  4,  1998) 
listed  those  interests  that  we  believed 
should  be  represented  on  the  Committee 
aiid  invited  commenters  to  identify 
other  interests  that  should  also  be 
represented.  The  notice  identified  the 
Compressed  Gas  Association  and 
National  Tank  Truck  Carriers  as 
organizations  that  should  be  included 
on  the  Committee  to  represent  the 
interests  of  manufacturers  and 
transporters  of  liquefied  compressed 
gases  other  than  LPG  and  anhydrous 
ammonia. 


Once  the  Committee  was  established, 
interested  parties  who  were  not  selected 
for  membership  were  invited  to  attend 
Conunittee  meetings,  which  were  open 
to  the  public,  caucus  with  Committee 
members  representing  their  interest  on 
the  Committee,  address  the  Committee 
or  submit  written  comments  on  issues  of 
concern,  and  participate  in  the  informal 
work  groups  that  were  established  by 
the  Committee  to  address  certain 
technical  issues  and  draft  regulatory 
text.  Further,  in  January  1999,  we 
circulated  a  draft  NPRM  to  the 
Committee  and  other  interested  persons, 
including  SMART'S  representative, 
thereby  providing  an  opportunity  for 
interested  persons  to  provide  comments 
in  advance  of  formal  publication  of  the 
NPRM.  At  the  Committee's  February 
meeting.  Committee  members  and  other 
participants  discussed  the  draft  NPRM 
in  detail. 

SMART'S  comments  highlight  the 
accident  history  of  sulfur  dioxide  in 
transportation.  We  recognize  that 
imintentional  releases  of  liquefied 
compressed  gases  during  unloading 
occiu  infrequently  and  that  events  such 
as  complete  hose  separations  dining 
unloading  are  also  infrequent  events. 
However,  an  unintentional  release  of  a 
gas  that  is  poisonous  by  inhalation,  such 
as  sulfur  dioxide,  can  have  very  serious 
consequences  if  it  is  not  controlled 
quickly.  The  proposed  requirement  for 
passive  emergency  discharge  control 
systems  is  designed  to  address  potential 
risks  to  the  public  safety  associated  with 
such  low-probability /high-consequence 
events.  SMART  has  not  provided 
sufficient  information  to  justify  its 
request  for  an  exception  from  the 
proposed  requirement;  therefore,  we 
have  made  no  changes  to  the  final  rule. 

Although  SMART  states  that 
technology  capable  of  automatically 
shutting  off  unloading  in  the  event  of 
complete  hose  failure  cannot  be 
available  within  two  years,  the  industry 
is  field-testing  several  promising 
systems,  and  at  least  one  company  is 
marketing  a  system  that  appears  to  meet 
the  performance  standard  established  in 
the  proposed  rule.  Further,  we  note  that, 
as  is  the  case  with  chlorine,  cargo  tanks 
used  to  transport  sulfur  dioxide 
currently  are  equipped  with  an 
emergency  discharge  control  system  that 
may  well  meet  the  proposed 
performance  standard  provided  certain 
operating  conditions  are  met.  If  so,  the 
existing  system  can  be  so  certified  by  a 
Design  Certifying  Engineer.  Thus,  we 
have  made  no  changes  to  the 
implementation  schedule  proposed  in 
the  NPRM. 


Comments  on  Environmental 
Assessment  and  Preliminary  Regulatory 
Evaluation 

Several  members  of  the  Committee 
submitted  formal  comments  expressing 
concerns  about  specific  issues  discussed 
in  the  Environmental  Assessment  and 
Preliminary  Regulatory  Evaluation.  All 
of  the  commenters  reiterated  their 
support  for  the  proposed  regulatory 
program  and  their  certainty  that  the 
safety  benefits  of  the  proposed  program 
outweigh  its  costs. 

Concerning  the  Environmental 
Assessment,  commenters  stated  that 
some  of  the  possible  scenarios  discussed 
are  so  improbable  that  they  are  not 
representative  of  the  risks  the  new 
regulations  are  designed  to  addressed 
and  should  not  have  been  presented. 
One  factor  normally  considered  in  an 
Environmental  Assessment  is  risk  to 
health  or  safety.  In  this  case,  the  most 
significant  environmental  effects  of  an 
imintentional  release  of  material  are  the 
health  and  safety  threats  at  the  time  of 
the  release  to  humans,  animals,  and 
vegetation.  Comments  on  the 
Environmental  Assessment  centered  on 
potential  fatality  figures  cited  for  several 
different  delivery  scenarios.  These 
figures  are  intended  to  provide  some 
sense  of  the  upper  bound,  worst-case,  or 
"could  range  up  to"  consequences  that 
are  possible  in  an  accident.  RSPA 
recognizes  that  unintentional  releases  of 
Uquefied  compressed  gases  during 
unloading  occin  infrequently  and  that 
events  such  as  these  are  of  very  low 
probability.  Less  extreme  outcomes  are 
not  as  improbable.  The  safety  measures 
adopted  through  this  rulemaking, 
however,  act  to  further  reduce  the 
likelihood  of  either  category  of  events  or 
mitigate  consequences  should  they 
occur.  Regardless  of  differences  on  how 
they  may  choose  to  portray  risks,  both 
RSPA  and  conunenters  come  to  the 
same  conclusion:  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed 
regulations. 

Concerning  the  preliminary  regulatory 
evaluation,  commenters  were  primarily 
concerned  that  it  understates  the  costs 
of  the  proposed  regulations.  In  several 
cases,  RSPA  has  adjusted  cost  figures 
upwards  to  reflect  information  provided 
by  commenters.  Where  commenters  did 
not  offer  specific  information  to  support 
their  argum^ts,  RSPA  elected  to 
continue  to  rely  on  its  original 
estimates.  A  complete  discussion  of 
individual  comments  received  is 
included  in  the  final  Regulatory 
Evaluation.  Notwithstanding  their 
differefaces  in  characterizing  the  costs 
associated  with  the  proposed  program. 
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RSPA  and  the  commenters  agree  that 
the  costs  imposed  by  this  final  rule  will 
be  off-set  by  the  benefits. 

IV.  ReYinons  to  the  Regulations 

A.  Prevention 

We  are  revising  the  HMR  to 
incorporate  the  following  measures  to 
prevent  imintentional  releases  during 
unloading  of  liquefied  compressed 


A  hose  management  program, 
including  post-delivery  safety  checks  of 
hoses  and  hose  assemblies. 

•  A  new  inspection  and  maintenance 
program  for  on-truck  components  of  a 
cargo  tank's  dischai^ge  system. 

•  A  visual  check  of  the  discharge 
system  and  its  components  prior  to  each 
imloading. 

Hose  Management  Program 

The  Conunittee  conducted  an  in- 
depth  analysis  of  the  incident  data  for 
liquefied  compressed  gas  spills  during 
unloading.  The  data  indicate  that  failure 
of  hoses  and  piping  components  is  the 
cause  of  the  majority  of  unloading 
incidents.  In  addition,  the  data  show 
that  relatively  minor  leaks  can  result  in 
major  consequences  if  a  liquefied 
flammable  gas  is  ignited.  For  these 
reasons,  the  Committee  decided  that  any 
nde  it  recommended  should  contain 
provisions  focused  on  preventing 
incidents. 

Supporting  this  position  is  research 
conducted  by  Pennsylvania  State 
University's  Transportation  Institute 
(PSUTI)  under  contract  with  The 
Fertilizer  Institute.  PSUTI  analyzed  the 
risks  involved  in  deliveries  of 
anhydrous  ammonia  and  the  most  cost 
effective  way  of  mitigating  those  risks. 
The  PSUTI  study  identified  a  hose 
management  program  as  the  most  cost- 
effective  method  of  mitigating  risks 
associated  with  imloading  anhydrous 
ammonia. 

The  majority  of  the  incidents 
examined  by  the  Committee  involved 
leaks  from  hoses  or  failures  of  hose 
couplings.  An  incident  in  Sanford, 
North  Carolina,  in  September  of  1996 
provides  an  example.  In  that  case,  the 
hose  couplings  of  a  newly  assembled 
delivery  hose  assembly  disconnected 
from  the  hose  when  subjected  to 
delivery  pressvues.  Less  severe  hose 
failures  are  more  frequent  and  generally 
occiu  as  a  result  of  cuts  and  gouges  to 
hoses  that  have  experienced  rough 
handling,  such  as  being  dragged  across 
uneven  ground  or  over  rough  structures 
during  deliveries. 

For  the  reasons  outlined  above,  we  are 
requiring  a  hose  management  program 
for  liquid  transfer  hoses  carried  on  cargo 


tanks  that  transport  Uquefied 
compressed  gases.  Although  the 
accident  data  and  analysis  focused  on 
unloading  operations  involving  LPG  and 
anhydrous  ammonia,  the  preventive 
measures  are  equally  applicable  to 
imloading  operations  for  all  liquefied 
compressed  gases.  The  requirements 
include  tests  of  new  and  repaired  hose 
assemblies;  safety  checks  of  hoses  after 
each  imloading;  monthly  and  annual 
hose  assembly  inspections;'and  specific 
rejection  criteria. 

The  hose  management  program 
applies  to  delivery  hose  assemblies  on 
cargo  tank  motor  vehicles  used  to 
transport  liquefied  compressed  gases. 
For  purposes  of  this  rule,  a  "delivery 
hose  assembly"  is  defined  as  a  hquid 
delivery  hose  and  its  attached 
coupUngs.  During  Committee 
deUberations,  certain  Committee 
members  described  instances  in  the 
field  when  it  is  necessary  to  attach 
"adapters"  to  the  end  of  a  delivery  hose 
assembly  to  unload  product  from  the 
cargo  tank  into  the  receiving  container. 
Because  these  adapters  are  not  regularly 
attached  to  the  liquid  delivery  hose  and 
its  couplings,  they  are  not  considered 
part  of  the  delivery  hose  assembly  for 
purposes  of  the  hose  management 
program. 

"The  hose  management  program 
requires  an  operator  to  remove  and 
replace  damaged  hose  sections  and  to 
correct  any  defects  discovered  in  hoses 
or  hose  assemblies.  The  operator  is 
required  to  pressure  test  a  repaired  hose 
at  a  minimum  of  120  percent  of  the 
maximum  working  pressure  of  the  hose 
before  placing  it  back  in  service.  A 
pressure  test  is  not  required  if  the 
operator  corrects  defects  such  as 
replacing  or  tightening  loose  or  missing 
bolts  or  fastenings  on  bolted  hose 
assembly  couplings,  provided  no 
slipping  of  the  coupling  has  occurred. 

"rhe  annual  hose  inspection  must  be 
conducted  by  a  Registered  Inspector  as 
part  of  the  leakage  test  procedures 
already  required  by  th«  HMR,  making 
updating  of  registration  unnecessary. 
For  hoses  not  permanently  attached  to 
the  cargo  tank  motor  vehicle,  the  annual 
hose  test  does  not  necessarily  have  to  be 
done  by  the  same  Registered  Inspector 
or  at  the  same  time  as  the  leakage  test 
for  the  cargo  tank  motor  vehicle. 

Discharge  System  Inspection  and 
Maintenance 

Another  area  of  emphasis  identified 
by  the  Committee  with  respect  to 
prevention  of  incidents  during 
imloading  was  targeted  at  leaks  from 
piping  systems — defined  by  the 
Committee  to  include  any  component 
other  than  the  delivery  hose  assembly 


that  contains  product  during  unloading. 
Again,  the  incident  data  indicate  that 
leaks  bom  piping  components  during 
imloading  are  a  cause  of  a  significant 
proportion  of  the  reported  incidents. 
The  Committee  heard  presentations 
from  two  pump  manufactiuers  about 
how  pumps  function  and  how  they 
should  be  maintained.  The  Committee 
also  investigated  meters  and  other 
piping  components. 

Because  of  the  incident  data  and  the 
constant  wear  on  piping  components, 
we  are  requiring  a  program  of 
inspections  and  tests  for  piping  systems 
in  cargo  tanks  that  transport  liquefied 
compressed  gases.  The  inspection  and 
testing  program  is  similar  to  the 
program  required  for  hoses.  Piping 
system  inspections  and  tests  must 
include  monthly  checks  of  internal  self- 
closing  stop  valves  for  closure,  testing  of 
linkages  designed  to  close  internal  self- 
closing  stop  valves  during  emergencies, 
visual  inspections  of  all  piping  system 
components,  and  rejection  criteria  for 
piping  system  components. 

Pre-Delivery  Safety  Check 

As  an  additional  means  to  prevent 
unintentional  releases  from  cargo  tank 
delivery  hose  assemblies  and  piping,  the 
person  unloading  liquefied  compressed 
gases  from  a  cargo  tank  must  visually 
check  those  components  of  the 
discharge  system  that  are  readily 
observed  during  the  normal  course  of 
unloading.  This  check  must  be  done 
before  each  delivery  after  the  pressure 
in  the  discharge  system  has  reached  at 
least  equilibrium  with  the  pressure  in 
the  cargo  tank.  This  check  should  assure 
that  all  connections  are  secure  and  that 
each  component  of  the  discharge  , 

system,  including  delivery  hose 
assemblies  and  piping,  is  of  sound 
quality  and  free  of  defects  detectable 
through  visual  observation  and  audio 
awareness. 

B.  Identification 

We  are  establishing  new  attendance 
provisions  applicable  to  unloading  of 
LPG  and  anhydrous  ammonia.  The 
attendance  provisions  in  §  177.834(1), 
which  we  are  revising  for  clarity  and 
consistency,  will  apply  to  all  other  cargo 
tank  loading  and  unloading  operations. 
We  are  making  the  following  changes  to 
the  HMR: 

•  A  definition  for  "metered  delivery 
service." 

•  Revised  regulations  for  monitoring 
the  unloading  operations  of  LPG  and 
anhydrous  ammonia  in  metered 
delivery  service. 

•  Revised  regulations  for  monitoring 
the  unloading  operations  of  liquefied 
compressed  gases. 
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Definition  for  "Metered  Delivery 
Service" 

The  Committee  recommended  that  the 
attendance  requirements  in  the  PiMR 
take  account  of  the  differences  in  design 
and  configuration  of  cargo  tank  motor 
vehicles  delivering  LPG  and  anhydrous 
ammonia.  Unloading  of  LPG  and 
anhydrous  ammonia  from  large-capacity 
cargo  tanks  through  large-diameter 
delivery  hoses  involves  the  transfer  of 
thousands  of  gallons  of  product  into 
large  storage  containers  at  a  rate  of  200- 
400  gallons  per  minute.  Typically,  the 
vehicle  is  unloaded  through  a  short 
delivery  hose  (less  than  25  feet). 

Note:  As  an  aid  to  the  reader,  units  of 
measiu-e  in  this  preamble  are  expressed  in 
U.S.  standard  or  customary  units.  In  the 
regulatory  text,  consistent  with  the 
requirements  of  §  171.10  of  the  HMR,  they 
are  expressed  using  the  International  System 
of  Units  ("SI"  or  metric)  as  the  regulatory 
standard,  followed  in  parentheses  by  the  U.S. 
standard  imit. 

Cargo  tank  motor  vehicles  that  imload 
LPG  or  anhydrous  ammonia  through 
small-diameter  delivery  hoses  differ  in 
design  and  operation.  These  vehicles  are 
used  almost  exclusively  for  deliveries  in 
which  small  volumes  of  product  are 
transferred  to  small  storage  containers  at 
metered  flow  rates  much  lower  than 
those  used  in  other  unloading 
operations.  The  average  delivery  for 
these  vehicles  involves  the  transfer  of 
fewer  than  170  gallons  of  product  at  a 
rate  of  40-60  gallons  per  minute 
through  a  delivery  hose  that  commonly 
ranges  from  100  to  150  feet  in  length. 
To  accoimt  for  these  differences,  we 
_  are  defining  a  new  term — "metered 
"  delivery  service."  The  definition  for 
"metered  delivery  service"  is  an 
unloading  operation  conducted  at  a 
metered  flow  rate  of  100  gallons  per 
minute  or  less  throughan  attached 
delivery  hose  with  a  nominal  inside 
diameter  of  1.25  inches  or  less. 

Monitoring  Unloading  Operations  for 
Metered  Delivery  Service 

By  far  the  most  common  unloading 
scenario  for  cargo  tank  motor  vehicles  in 
metered  delivery  service  is  the  delivery 
of  propane  for  heating  and  cooking  by 
households  and  small  businesses,  and 
for  light  industrial  applications.  In  these 
settings,  the  vehicle  is  typically 
positioned  in  the  ciistomer's  driveway, 
£arm  lane,  or  parking  area,  and  the 
customer's  storage  container  is  located 
to  the  side  or  rear  of  the  facility.  The 
storage  container  may  be  located  more 
than  25  feet  from  the  nearest  point  of 
vehicle  access,  and  can  be  up  to  150  feet 
away  in  extreme  cases.  Fences, 
buildings,  vegetation,  or  other 


obstructions  may  make  it  impossible  to 
maintain  an  unobstructed  view  of  the 
cargo  tank  from  the  position  of  the 
storage  container. 

The  delivery  hose  on  a  cargo  tank 
motor  vehicle  in  metered  delivery 
service  remains  attached  and  full  of 
product  during  transit.  It  is  equipped 
with  a  hose  end  valve  that  the  attendant 
opens  and  closes  to  start  and  stop  the 
flow  of  product  into  a  customer 
container  in  the  course  of  each  delivery. 
As  a  result,  an  attendant  located  at  the 
receiving  container  has  a  ready  means  to 
shut  off  the  flow  of  gas  in  the  event  of 
a  leak  at  the  connection  to  the  receiving 
container.  An  attendant  located  at  the 
vehicle  end  of  the  system  could  respond 
to  such  a  leak  by  closing  the  vehicle's 
internal  self-closing  stop  valve,  but 
product  in  the  downstream  piping  and 
hose  could  still  continue  to  escape  until 
the  hose  empties.  Attendance  at  the 
position  of  the  receiving  container  has 
the  advantage  of  facilitating  more 
effective  mitigation  of  releases  at  the 
coimection  to  the  receiving  container 
through  use  of  the  hose  end  valve. 

Attendance  at  the  receiving  container 
also  addresses  safety  concerns  about 
overfilling.  The  primary  tool  used  to 
ensiue  against  overfilling  is  a  fixed 
maximum  liquid  level  gauge  moimted 
on  customer  containers.  Propane 
industry  safety  procedures  emphasize 
the  need  for  close  attendance  of 
receiving  containers  to  ensure  that  this 
gauge  is  monitored  as  necessary  to 
prevent  overfilling. 

While  these  considerations  favor 
attendance  at  receiving  containers, 
attendance  at  the  vehicle  end  of  the 
unloading  system  can  effectively  ensure 
prompt  mitigation  of  releases  frt>m  hose 
assemblies,  piping,  piunp  seals,  or  other 
components  of  the  unloading  system 
through  closure  of  the  internal  self- 
closing  stop  valve.  A  reqtiirement  for 
attendance  at  one  end  of  the  unloading 
system  to  the  excliision  of  the  other 
would  thus  be  inappropriate.  Therefore, 
the  Committee  agreed  that  the  attendant 
should  monitor  both  ends  of  the 
delivery  system.  Because  of  concerns 
about  potential  cost  amd  other  factors, 
the  Committee  agreed  that  using  two 
persons  to.  monitor  imloading 
operations  is  not  a  viable  option. 

This  final  rule  requires  the  qualified 
person  attending  the  imloading 
operation  to  remain  within  150  feet  of 
the  cargo  tank  and  within  25  feet  of  the 
delivery  hose  throughout  the  imloading 
operation.  In  addition,  the  qualified 
person  must  observe  the  cargo  tank,  the 
receiving  container,  and  the  delivery 
hose  at  least  once  every  five  minutes 
during  unloading  operations  that  take 
more  than  five  minutes  to  complete.  For 


purposes  of  this  requirement,  the 
qualified  person  is  not  required  to  be  in 
position  to  view  the  entire  length  of  the 
delivery  hose. 

This  requirement  should  assure  that 
leaks  are  detected  before  a  substantial 
release  occurs.  Many  of  the  releases  that 
occur  during  metered  delivery 
operations  occur  in  close  proximity  to 
the  attendant  and  are  thus  detected 
immediately.  In  any  event,  substantial 
releases  should  usually  be  evident  to  the 
attendant  at  any  point  along  the  delivery 
hose,  whether  or  not  such  releases  occur 
close  to  the  attendant  or  within  the 
attendant's  field  of  view.  Indeed, 
industry  experience  has  been  that 
substsmtial  leaks  during  unloading  are 
typically  detected  first  by  sound  rather 
than  by  sight,  regardless  of  the  position 
of  the  attendant  relative  to  the  cargo 
tank  or  the  source  of  the  leak.  Large 
ruptures  and  similar  mechanical  failures 
are  accompanied  by  loud  pops  or  bangs, 
followed  by  the  hiss  of  escaping  gas, 
both  of  which  should  be  audible  at  a 
significant  distance  in  most 
environments.  Even  small  releases  can 
cause  changes  in  pump  sound  or 
vibration,  or  oscillation  in  the  delivery 
hose  that  are  detectable  by  an 
experienced  qualified  person  located 
within  25  feet  of  the  deUvery  hose. 

Monitoring  Unloading  Operations  for 
Other  Than  Metered  Delivery  Service 

For  a  cargo  tank  in  other  than  metered 
delivery  service,  as  well  as  for  all  cargo 
tanks  in  LPG  and  anhydrous  ammonia 
service,  a  manual  emergency  discharge 
control  system  is  located  on  or  within 
the  cargo  tank  itself.  Any  releases  that 
occur  during  unloading  are  detectable 
from  the  position  of  the  cargo  tank 
because  of  the  short  deUvery  hose  used; 
therefore,  safety  considerations  fevor 
attendance  from  that  position.  Thus,  for 
unloading  of  anhydrous  ammonia  and 
LPG  in  other  than  metered  delivery 
service,  and  for  other  liquefied 
compressed  gases  in  all  types  of  service, 
the  qualified  person  attending  the 
unloading  operation  must  be  positioned 
within  25  feet  of  the  cargo  tank  during 
unloading.  The  qualified  person  must 
maintain  an  unobstructed  view  of  the 
cargo  tank  and  the  delivery  hose  to  the 
maximum  extent  possible  during 
unloading,  except  during  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  tank.  For 
purposes  of  this  "unobstructed  view" 
requirement,  the  qualified  person  is  not 
required  to  be  in  position  to  view  the 
entire  length  of  the  delivery  hose. 
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Monitoring  Unloading  Operations  for 
Dual  Service  Vehicles 

Where  cargo  tank  motor  vehicles  in 
anhydrous  ammonia  or  LPG  service  are 
equipped  to  unload  with  both  small 
diameter  delivery  hoses  (1.25  inch 
nominal  inside  diameter  or  less)  and 
larger  diameter  delivery  hoses,  the 
requirements  for  attending  unloading 
operations  for  metered  delivery  service 
apply  when  such  vehicles  are  being 
used  to  transfer  product  at  a  metered 
flow  rate  of  100  gallons  per  minute  or 
less  through  the  small  diameter  hose. 
The  attendance  requirements  applicable 
to  imloading  operations  for  other  than 
metered  delivery  service  apply  at  all 
other  times. 

Taken  together,  the  Committee 
believes  that  the  new  attendance 
requirements  will  provide  the  flexibility 
necessary  to  accommodate  the  need  to 
ensure  that  both  ends  of  the  unloading 
system  can  be  monitored  effectively 
and,  in  combination  with  new 
inspection  and  emergency  discharge 
control  requirements,  will  provide 
greater  safety  benefits  on  a  cost-effective 
basis. 

C.  Mitigation 

The  Committee  considered 
alternatives  to  the  current  regulatory 
requirements  for  emergency  discharge 
control  with  a  view  towards  assessing 
their  effectiveness  and  the  need  for 
modifications.  We  are  making  the 
following  revisions  to  the  current 
requirements  for  equipment  designed  to 
minimize  the  consequences  of  an 
unintentional  release  of  a  liquefied 
compressed  gas: 

•  Modification  of  the  performance 
standard  for  a  passive  means  to  shut 
down  imloading — that  is,  one  that 
operates  without  human  intervention. 

•  Modification  of  the  ourent 
requirements  for  emergency  discharge 
control  eqiiipment  on  cargo  tanks 
transporting  liquefied  compressed  gases 
to  accoimt  for  varying  degrees  of  risk 
presented  by  specific  materials. 

•  New  requirements  for  design  and 
certification  of  emergency  discharge 
control  equipment. 

•  A  new  requirement  that  all  internal 
self-closing  stop  valves  on  MC  330  and 
MC  331  cargo  tanks  and 
nonspecification  cargo  tanks  authorized 
by  §  173.315(k)  with  water  capacities 
less  than  or  equal  to  3,500  gallons  be 
equipped  with  a  fusible  element. 
Fusible  elements  are  currently  required 
on  cargo  tanks  with  capacities  greater 
than  3,500  water  gallons. 

•  A  requirement  for  unloading 
operating  procediues  to  be  maintained    . 
on  cargo  tank  motor  vehicles. 


Modification  of  the  Performance 
Standard  for  Passive  Means  To  Shut 
Down  Unloading 

A  "passive"  means  to  shut  down 
unloading  when  a  leak  is  detected  is  one 
that  operates  automatically,  that  is, 
without  hiunan  intervention.  The 
aurent  regulation  at  §  178.337- 
ll(a)(l)(i)  of  the  HMR  requires  that 
"each  internal  self-closing  stop  valve 
and  excess  flow  valve  must 
automatically  close  if  any  of  its 
attachments  are  sheared  off  or  if  any 
attached  hoses  or  piping  are  separated." 
It  was  reported  to  the  Committee  that 
§  178.337-ll(a)(l){i)  has  been  a  source 
of  confusion  since  it  was  amended  in 
1989.  This  section  might  be  read  as 
requiring  an  excess  flow  valve  or  an 
internal  self-closing  stop  valve  with  an 
integral  excess  flow  valve  or  excess  flow 
feature  to  close  automatically  at  any 
time  if  any  attachments  were  sheared  off 
or  attached  hoses  or  piping  were 
separated  regardless  of  the  rate  of  flow 
of  product  through  the  valve.  An  excess 
flow  valve  is  only  required  to  close  if  its 
flow  rating  as  established  by  the  original 
manufacturer  is  exceeded.  In  this  final 
rule,  we  are  clarifying  the  current 
regiilations  to  accurately  reflect  an 
excess  flow  valve's  performance 
capabilities.  The  clarification  appears  in 
§178.337-8(a)(4)(iv). 

None  of  the  imloading  incidents 
examined  by  the  Committee  involve 
complete  separations  of  piping.  Indeed, 
incidents  involving  piping  and  other 
discharge  system  components  on  the 
cargo  tank  itself  usually  involve 
relatively  small  leaks  or  releases. 
Because  complete  separations  of  piping 
during  cargo  tank  unloading  operations 
are  unlikely  to  occur,  the  Conunittee 
concluded  that  RSPA  should  modify  the 
current  performance  standard  for 
passive  shut-down.  Thus,  in  this  find 
rule,  a  passive  means  to  shut  off  the 
flow  of  product  is  defined  as  one  that  is 
designed  to  shut  off  the  flow  of  product 
without  the  need  for  human 
intervention  in  the  event  of  an 
unintentional  release  caused  by  a 
complete  hose  separation. 

With  respect  to  shearing  off  of  piping, 
the  requirement  for  automatic  shut- 
down in  the  event  of  a  complete  pipe 
separation  is  modified  to  apply  only  to 
shearing  off  of  piping  directly  attached 
to  an  excess  flow  valve  or  an  internal 
self-closing  stop  valve  with  an  integral 
excess  flow  valve  or  excess  flow  feature. 
The  modification  requires  the  valve  to 
close  automatically  when  any  piping 
mounted  directly  on  the  valve  is 
sheared  off  at  a  point  before  the  first 
valve,  pump,  or  fitting  downstream  fi°om 
the  excess  flow  valve  or  excess  flow 


feature  if  the  flow  of  product  reaches  the 
rated  flow  of  gas  or  liquid  specified  by 
the  original  valve  manufacturer.  The 
current  requirement  for  installation  of 
additional  downstream  excess  flow 
valves  if  branching  or  other  restrictions 
reduce  the  flow  rating  to  less  than  that 
of  the  excess  flow  valve  at  the  cargo 
tank  is  eliminated. 

Modification  of  Requirements  for 
Emergency  Discharge  Control 
Equipment 

The  Committee  considered  two  types 
of  emergency  discharge  control 
equipment:  (1)  Passive  means  to  shut 
down  unloading,  and  (2)  off-truck 
remote  shut-off  equipment  that  can  be 
activated  by  a  person  attending  an 
unloading  operation  at  a  distance  from 
the  cargo  tank.  The  Committee  also 
discussed  different  cargo  tank  motor 
vehicle  configurations  and  capacities 
with  a  view  towards  determining  the 
most  appropriate  equipment  for  each 
configuration  and  operating  situation. 

a.  Passive  shut-down.  For  cargo  tanks 
transporting  LPG  and  anhydrous 
ammonia  in  other  than  metered  delivery 
service,  the  Committee  agreed  that  a 
requirement  for  a  means  to  shut  off  the 
flow  of  product  without  human 
intervention  in  the  event  of  a  complete 
liquid  hose  separation  is  justified 
because  of  hi^er  flow  rates  during 
unloading  and  the  relatively  low 
projected  cost  of  technology  currently 
being  developed.  The  Committee 
recommended  that  each  MC  330  and 
MC  331  cargo  tank  intended  for 
transportation  of  LPG  or  anhydrous 
ammonia  in  other  than  metered  delivery 
service  must  be  equipped  with  a  passive 
means  to  shut  down  imloading  that  is 
designed  to  shut  off  the  flow  of  product 
in  the  event  of  unintentional  releases 
resulting  fi'om  complete  liquid  transfer 
hose  separations  only. 

The  Committee  discussed  at  length 
the  timefi-ame  within  which  the  passive 
means  should  operate.  The  Committee 
agreed  that  the  regulation  should 
require  shut  down  of  unloading  within 
a  specified  timeframe.  Most  of  the 
technology  currently  being  developed  is 
designed  to  shut  off  the  flow  of  product 
within  10  seconds.  However,  the 
Committee  was  concerned  that  none  of 
this  technology  has  been  operationally 
tested  with  liquefied  compressed  gases. 
The  Committee  was  also  concerned  that 
the  characteristics  of  specific  materials 
could  make  it  difficult  to  shut  down 
unloading  immediately.  For  this  reason, 
this  final  rule  requires  that  a  passive 
means  to  shut  off  the  flow  of  product 
must  operate  without  human 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
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complete  liquid  transfer  hose 
separation.  We  encourage  the  industry 
to  develop  technology  that  operates 
effectively  and  reliably  in  a  shorter 
amoimt  of  time.  Faster  shut-down 
means  that  serious  consequences 
resulting  from  imintentional  releases  are 
less  likely. 

We  believe  that  the  safety  benefits  of 
a  passive  means  to  shut  down  unloading 
justify  its  use  on  cargo  tanks  that 
transport  Division  2.3  materials — gases 
that  are  poisonous  by  inhalation.  An 
imintentional  release  of  a  Division  2.3 
material  can  have  devastating 
consequences  if  it  is  not  controlled 
quickly.  In  addition,  we  believe  that 
materials  transported  in  other  than 
metered  delivery  service  that  present 
the  same  hazards  as  LPG  and  anhydrous 
ammonia  should  be  transported  in  cargo 
tanks  with  a  passive  shut-down 
capability.  The  concerns  about  high 
flow  rates  during  unloading  apply 
equally  to  these  materials  as  to  LPG  and 
anhydrous  ammonia.  Thus,  we  are 
adopting  the  Committee's 
recommendation  for  passive  shut-down 
to  require  that  all  shipments  of  gas 
poisonous  by  inhalation  (Division  2.3 
materials),  and  shipments  in  other  than 
metered  delivery  service  of  non- 
flammable compressed  gas  (Division  2.2 
materials)  with  a  subsidiary  hazard, 
flammable  gas  (Division  2.1  materials), 
and  anhydrous  ammonia  must  be 
transported  in  cargo  tanks  equipped 
with  a  means  to  shut  off  the  flow  of 
product  without  human  intervention 
within  20  seconds  of  an  luiintentional 
release  caused  by  a  complete  liquid 
transfer  hose  separation. 

In  many  instances,  the  equipment 
utilized  to  meet  the  proposed 
requirement  for  passive  shut-down  may 
be  contained  in  the  delivery  hose 
assembly.  The  Committee  heard  from  at 
least  two  vendors  that  have  developed 
passive  shut-down  technology  based  on 
specially  equipped  delivery  hose 
assemblies. 

We  are  aware  that  a  number  of  owners 
or  operators  of  facilities  receiving 
liquefied  compressed  gases  from  cargo 
tank  motor  vehicles  require,  as  a 
condition  of  imloading,  that  the  cargo 
tank  operator  utilize  the  facility's  hose 
assembly  for  the  unloading  operation.  In 
most  cases,  such  facility  hoses  are 
subject  to  standards  of  the  Occupational 
Safety  and  Health  Administration  • 
(OSHA)  of  the  Department  of  Labor  and/ 
or  state  requirements  that  are  consistent 
with  the  recommendations  of  the 
National  Fire  Protection  Association 
(NFPA). 

For  those  situations  where  a  facility 
requires  the  use  of  its  own  hose 
assembly  for  unloading  and  the  cargo 


tank  operator  relies  on  a  specially  fitted 
delivery  hose  to  comply  with  the 
requirement  for  passive  emergency  shut- 
down, the  new  regiUation  permits 
imloading  provided  two  conditions  are 
met.  First,  the  qualified  person 
monitoring  the  unloading  operation 
must  remain  within  arm's  reach  of  the 
mechanical  means  of  closure  for  the 
internal  self-closing  stop  vaJve 
throughout  the  unloading  operation 
except  for  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container.  Second,  the 
qualified  person  monitoring  the 
unloading  operation  must  visually 
examine  the  facihty  hose  for  obvious 
defects  prior  to  beginning  imloading. 

b.  Off-truck  remote  shut-off s.  For 
cargo  tanks  transporting  LPG  and 
anhydrous  ammonia  in  metered 
delivery  service,  the  Committee  agreed 
that  a  passive  shut-down  capability  is 
not  justified  in  terms  of  costs  versus 
benefits.  These  cargo  tanks  deliver  LPG 
or  anhydrous  ammonia  through  small 
diameter  hoses  at  low  flow  rates. 
Delivery  times  commonly  average  3-5 
minutes.  The  discharge  rate  serves  as  a 
limiting  factor  on  risk — over  a  period  of 
seconds  or  even  minutes,  the  average 
amount  of  product  released  in  an 
incident  will  be  relatively  small. 
At  the  same  time,  however,  the 
Committee  agreed  that  the  qualified 
person  attending  the  unloading  of  a 
cargo  tank  in  metered  delivery  service 
must  be  able  to  quickly  mitigate  an 
imintentional  release  to  prevent 
significant  consequences.  Thus,  the 
Committee  recommended  that  a  cargo 
tank  motor  vehicle  in  metered  delivery 
service  for  LPG  or  anhydrous  ammonia 
must  be  equipped  with  an  off-truck 
remote  means  to  close  the  internal  self- 
closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment 
when  activated  by  a  qualified  person 
attending  the  unloading  of  the  cargo 
tank  motor  vehicle.  The  activation 
device  must  not  be  capable  of  reopening 
the  internal  self-closing  stop  valve  once 
it  has  been  closed  in  an  emergency;  this 
is  to  assure  that  an  operator  cannot 
unintentionally  restart  the  flow  of 
product  with  the  off-truck  remote 
during  an  emergency. 

We  recognize  that  even  reliable,  well- 
designed  wireless  transmitter/receiver 
systems  cannot  be  expected  to  function 
in  every  circumstance.  In  a  small 
percentage  of  cases,  signal  interference 
may  require  the  attendant  to  change 
position  before  such  a  system  will 
function.  In  a  very  small  number  of 
cases,  unusual  site  conditions  may  make 
it  impossible  to  operate  such  a  system 
at  all.  The  latter  could  occur  where 
signal  interference  is  particularly  severe 


(e.g.,  at  a  radio  tower)  or  where  the  use 
of  a  wireless  transmitter  is  prohibited 
(e.g.,  at  a  construction  site  where 
blasting  operations  are  being 
conducted).  Under  the  final  rule,  such 
limitations  are  considered  acceptable. 
We  also  recognize  that  some  deliveries 
will  be  made  under  conditions  where  an 
otherwise  operable  wireless  transmitter/ 
receiver  system  cannot  be  used  or  might 
not  function  and  beUeve  that  the  other 
safety  features  of  this  proposed  rule 
should  be  considered  sufficient  in  such 
cases.  Accordingly,  the  final  rule  does 
not  prohibit  deliveries  in  such 
circumstances. 

The  Committee  did  not  want  to  limit 
operators  of  cargo  tanks  to  a  single  type 
of  off-truck  remote  shut-off  technology. 
While  most  include  radio  frequency 
devices,  the  Committee  is  aware  of  at 
least  one  off-truck  remote  shut-off 
device  that  is  located  at  the  end  of  a 
specially  configured  delivery  hose.  This 
technology  increases  the  abrasion- 
resistance  of  a  hose,  thereby  reducing 
the  potential  for  hose  failures,  and  has 
the  added  feature  of  shutting  down  the 
flow  of  product  without  human 
intervention  in  the  event  of  either  a 
delivery  hose  leak  or  a  complete 
separation  of  the  delivery  hose.  Where 
the  final  rule  includes  a  requirement  for 
the  qualified  person  to  carry  the  off- 
truck  remote  activation  device  at  all 
times  during  the  unloading  process, 
there  is  an  exception  for  a  system  that 
places  the  remote  shut-down  device  at 
the  end  of  the  deUvery  hose  and  that 
also  includes  an  automatic  shut-down 
feature  that  reacts  to  both  hose  leaks  and 
complete  hose  separations. 

There  are  several  important  safety 
benefits  associated  with  an  off-truck 
remote  shut-off  capability.  In  the  event 
of  an  unintentional  release,  the  qualified 
person  vdll  be  able  to  quickly  close  the 
internal  self-closing  stop  valve,  thereby 
minimizing  the  amount  of  product 
released.  The  quaUfied  person  will  also 
be  able  to  quickly  shut  off  the  vehicle's 
engine  and  thus  eliminate  a  possible 
ignition  source.  Further,  the  qualified 
person  will  nOt  be  placed  in  harm's  way 
by  having  to  approach  the  vehicle 
during  an  incident  when  it  may  be 
enveloped  in  vapors  of  released  product 
or  engulfed  in  flames  if  there  is  a  fire  at 
the  point  of  release.  These  safety 
benefits  are  so  significant  that  we  are 
adopting  the  Committee's 
recommendation  to  require  that  each 
cargo  tank  in  metered  delivery  service 
trarisporting  a  non-flammable 
compressed  gas  (Division  2.2  material) 
with  a  subsidiary  hazard,  a  flammable 
gas  (Division  2.1  material),  or  anhydrous 
ammonia  have  an  off-truck  remote  shut- 
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off  capability  designed  in  accordance 
with  die  Committee's  recommendation. 

c.  Cargo  tank  size  and  emergency 
discharge  control.  The  size  of  cargo 
tanks  that  transport  LPG  or  anhydrous 
anunonia  in  metered  delivery  service 
varies.  Most  have  a  water  capacity  of 
3,500  gallons  or  less.  However,  we  know 
of  between  150  and  170  cargo  tanks 
transporting  LPG  and  anhydrous 
anunonia  in  metered  delivery  service 
with  capacities  greater  than  3,500 
gallons.  The  Committee  discussed 
whether  larger  capacity  vehicles  in 
metered  deUvery  service  present 
increased  risks  to  life,  health,  property, 
or  the  environment.  RSPA  believes  that 
the  capacity  of  a  cargo  tai^  could  have 
a  significant  effect  on  the  worst-case 
consequences  of  an  incident, 
particularly  where  the  qualified 
person's  view  of  the  vehicle  is 


obstructed  or  obscured.  To  address 
these  concerns,  this  final  rule  requires 
that  cargo  tanks  with  capacities  greater 
than  3,500  water  gallons  transporting 
LPG  and  anhydrous  ammonia  in 
metered  delivery  service  must,  for 
obstructed  view  deliveries,  in  addition 
to  an  off-truck  remote  shut-off 
capabihty,  have  either:  (1)  A  passive 
shut-down  capability  to  shut  off  the 
flow  of  product  without  hiunan 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
complete  hose  separation,  or  (2)  a  means 
to  automatically  shut  off  the  flow  of 
product  imless  prompted  at  least  once 
every  five  minutes  d\uing  the  unloading 
operation  by  the  person  attending  the 
unloading  opoation  (e.g.,  an  off-truck 
remote  shut-off  capability  with  a  query 
feature).  These  types  of  emergency 
discharge  control  will  assure  that  the 


unloading  operation  will  shut  down 
even  if  the  qualified  person  is 
incapacitated. 

Here  again,  we  believe  that  the  safety 
issues  apply  equally  to  certain  cargo 
tanks  transporting  other  liquefied 
compressed  gases  in  metered  delivery 
service  with  hazards  similar  to  LPG  and 
anhydrous  ammonia.  Thus,  this 
requirement  is  adopted  for  all  non- 
flammable compressed  gases  (Division 
2.2  materials)  with  a  subsidiary  hazard, 
flammable  gases  (Division  2.1 
materials),  and  anhydrous  ammonia  in 
metered  delivery  service  in  cargo  tanks 
with  capacities  greater  than  3,500  water 
gallons. 

The  following  table  siunmarizes  the 
provisions  of  tlids  final  rule  for 
emergency  discharge  control  equipment 
on  cargo  tanks  transporting  liquefied 
compressed  gases: 


Material 

Cargo  tank  capacity 

Delivery 
service 

New  required  emergency  discharge  control 
equipment 

1.  Division  22  matereUs  with  no  subsidiafy 

All  _ 

AH  

None. 

hazard,  excluding  anhydrous  ammonia. 

2.  Dwision  2.3  materials 

All  „ „ 

AM  ..„ 

Passive  shut-down  capability. 

3.  Division  2.2  materials  wrilh  a  subsiduiry  haz- 

All   

Other  than  metered 

Passive  shut-down  capabi%. 

ard,  anhydrous  ammorw,  and  Division  2.1 

deKvery  service. 

materials. 

4.  Division  2.2  materials  with  a  subsidiary  haz- 

3,500 water  gallons  or 

Metered  delivery  serv- 

Off-truck remote  shul^lown  capability. 

ard,  anhydrous  ammonia,  and  Division  2.1 

less. 

ice. 

materials. 

5.  Division  2.2  materials  with  a  subsidiary  haz- 

Greater than  3,500 

Metered  delivery  serv- 

OH-tnxk  remote  shut-down  ct^MbiMy,  and. 

ard,  anhydrous  ammonia,  and  Division  2.1 

water  gadons. 

ne. 

for  obstnjcted  view  deliveries  where  per- 

materials  in  cargo  tanks. 

mftled  by  the  regulations,  an  off-taick  re- 
mote with  a  query  feature  or  passive  shut- 
down capability. 

We  believe  that  passive  shut-down 
and  off-truck  remote  technology 
provides  sadk  important  safety  benefits 
that  aD  cargo  tanks  transporting 
liquefied  compressed  gases  except  for 
Division  2.2  materials  with  no 
subsidiary  hazard  (excluding  anhydrous 
ammonia)  should  be  equipped  with  one 
or  the  other,  depending  on  the  type  of 
service  in  which  they  operate.  The  risks 
presented  by  Division  2.2  materials  with 
no  subsidiary  hazard  are  not  stifficient 
to  justify  either  a  passive  shut-down 
capability  or  an  off-truck  remote  shut-off 
capability.  Accordingly,  MC  330  and 
MC  331  specification  cargo  tank  motor 
vehicles  and  nonspecification  cargo 
tank  motor  vehicles  authorized  under 
§  173.315(k)  of  the  HMR  currently  in 
operation  must  be  equip(>ed  in 
accordance  with  the  above  table.  The 
timing  of  the  retrofit  is  discussed  in 
detail  under  "Implementation 
Schedule"  below. 


Design  and  CertificaticHi  of  Emergency 
Discharge  Control  Equipment 

We  are  also  instituting  specific 
requirements  for  certifyii^  the  desi^ 
and  installation  of  emergency,  discharge 
control  equipment.  Off-truck  remote 
shut-off  equipment  must  be  installed 
under  the  supervision  of  a  Registered 
Inspector,  who  must  certify  that  it  is 
installed  according  to  the 
manuloctiirer's  specifications.  The 
design  for  passive  shut-down  equipment 
must  be  certified  by  a  Design  Certifying 
Engineer  and  its  installation  must  be 
supervised  by  a  Registwed  Inspector. 
Separate  certification  of  emergency 
discharge  control  equipment  will  aUow 
a  manufacturer  of  an  MC  331  cargo  tank 
to  build  and  certify  a  cargo  tank  without 
installing  an  emergency  discharge 
control  system.  The  Committee  was 
concerned  that  the  requirement  for 
emergency  discharge  control  is 
dependent  on  the  type  of  service  in 
which  the  tank  is  operated,  and  that  the 
manufacturer  caimot  be  expected  to 
know  how  it  will  be  operated  at  the  time 


of  manufecture.  The  Committee  vras 
also  concerned  that  cargo  tank 
manufacturers  may  not  have  the 
specialized  expertise  necessary  to  install 
and  certify  the  poformance  of  the 
emergency  discharge  control  technology 
currently  being  developed. 

Some  operators  of  cargo  tank  motor 
vehicles  aurently  in  operation  believe 
that  their  passive  shut-down  systems 
meet  the  performance  requir«n«ats 
contained  in  this  proposed  regulation. 
The  Committee  believes  that  operators 
should  assure  that  any  such  systems 
comply  with  the  new  performance 
standard.  Accordingly,  this  final  rule 
requires  that  any  passive  shut-down 
systems  installeid  on  cargo  tank  motor 
vehicles  prior  to  Jufy  1,  2001,  must  be 
certified  by  a  Design  Certifying 
En^eer. 

"Hie  manufacturers  of  internal  self- 
closing  stop  valves  with  an  integral 
excess  flow  valve  or  excess  flow  featiue 
participating  as  members  of  the 
Committee  advised  the  Committee  that, 
in  addition  to  restrictions  in 
downstream  piping  caused  by  pumps, 
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other  variables  may  make  such  a  valve 
unsuitable  to  serve  as  a  means  of 
passive  shut-down.  Such  variables 
include  other  restrictions  incorporated 
in  the  discharge  system  (due  to  pipe  and 
hose  dimensions,  branching,  elbows, 
reductions  in  pipe  diameter,  or  other  in- 
line valves  or  fittings),  low  operating 
pressures  as  a  result  of  ambient 
temperatines,  or  a  partially  closed  valve 
downstream  from  the  excess  flow  valve, 
all  of  which  restrict  the  rate  of  flow 
through  the  excess  flow  valve,  hi 
addition,  they  noted  that  operating 
conditions  will  also  produce  different 
flow  rates  affecting  activation  of  the 
valve  for  different  liquefied  compressed 
gases  because  the  properties  vary  from 
one  gas  to  another.  They  advised  the 
Committee  that  such  variables  may 
prevent  activation  of  the  excess  flow 
valve  in  the  event  of  a  complete  hose 
separation. 


Fusible  Elements 

The  Committee  also  discussed  the 
safety  benefits  of  fusible  elements, 
whidi  provide  a  heat-activated  means 
for  closing  a  valve.  Fusible  elements 
melt  when  subjected  to  sufficiently  high 
temperatures,  thereby  effecting  closure 
of  the  valve  to  which  they  are  affixed. 
The  HMR  currently  require  installation 
of  on-truck  remote  closures  with  a 
means  of  thermal  activation  on  MC-331 
cargo  tanks  with  capacities  greater  than 
3,500  gallons.  This  final  rule  requires 
internal  self-closing  stop  valves  to  be 
equipped  with  a  means  of  thermal 
activation  on  all  MC  330,  MC  331,  and 
nonspecification  cargo  tanks  authorized 
imder  §  173.315(k)  that  are  not  currently 
so  equipped. 

Operating  Procedures 

We  are  requiring  that  operators  of 
cargo  tank  motor  vehicles  in  liquefied 


Section 


1 .  New  emergency  discharge  control  equipment: 

a.  §1 73.31 5(k)(6) — Auttiority  for  nonspecification  cargo  tank  motor  vehkdes  to  cross  state 
lines  to  travel  to  and  from  qualified  assembly,  repair,  or  requailfication  facility. 

b.  §1 73.31 5(n)(2) — For  cargo  tanks  in  ottier  than  metered  delivery  service  and  for  cargo 
tanks  transporting  Division  2.3  materials,  a  means  to  automatically  shut  off  the  flow  of 
product  without  the  need  for  human  intervention  within  20  seconds  of  an  unintentional 
release  caused  by  complete  hose  separation. 

c.  §1 73.31 5(n)(3) — For  cargo  tanks  in  metered  delivery  sendee  with  capacity  of  3,500 
water  gallons  or  less,  a  means  to  enable  the  operator  to  stop  the  delivery  from  any  loca- 
tion he  may  need  to  be  during  unloading. 

d.  §1 73.31 5(n)(3)  and  (4),  §  1 77.840(p)(2)(ii)— For  cargo  tanks  in  metered  delivery  service 
with  capacity  greater  than  3,500  water  gallons,  a  means  to  enable  the  operator  to  stop 
the  delivery  from  any  location  he  may  need  to  be  during  unloading  AND  for  obstmcted 
view  deliveries  either  a  passive  shut-down  capability  OR  a  means  to  shut  down  the  un- 
loading operation  unless  prompted  by  the  operator  at  least  once  every  five  minutes. 

e.  §1 73.31 5(p),  §178.337-8(a)(4)— fusible  elements  on  cargo  tanks  with  capacities  less 
than  or  equal  to  3,500  water  galk)ns. 

2.  Unloading  procedures; 

a.  §177.840(1) — written  operating  procedures  for  unloading  operations 

b.  §177.840(m) — pre-transfer  check  of  discharge  system .- 

c.  §177.840(n) — shut  down  of  unloading  in  the  event  of  an  emergency 

d.  §  177.840(0) — daily  test  of  activation  device  for  cargo  tank  motor  vehicles  equipped  with 
off-truck  remote  shut-off  systems. 

e.  §177.840(p) — unloading  procedures  and  attendance  requirements  for  LPG  and  anhy- 
drous ammonia  in  metered  delivery  service. 

f.  §177.840(q)— untoading  procedures  and  attendance  requirements  for  LPG  and  anhy- 
drous ammonia  in  other  than  metered  delivery  service. 

3.  Discharge  system  inspection  and  maintenance  program  for  cargo  tanks  transporting  liquefied 
compressed  gases: 

a.  §  180.407(h)— annual  insp>ection  of  discharge  system  by  Registered  Inspector 

b.  §  180.416(b) — hose  assembly  marking  

c.  §  180.416(c) — post-delivery  hose  check 

d.  §  180.41 6(d)— HTionthly  discharge  system  inspections  and  tests  

e.  §  180.416(f) — pressure  tests  for  new/repaired  hose  assemblies  , .-. „ 

f.  §  180.416(g) — discharge  system  rejection  criteria 

g.  §  180.407(h)(4);  §180.41 6(d)(5).  (0(3)— recordkeeping  for  inspections  and  tests 


compressed  gas  service  carry  operating 
procediires  applicable  to  unloading 
operations  on  or  within  the  cargo  tank 
motor  vehicle.  The  operating  procedures 
must  include  all  information  relevant  to 
the  vehicle's  emergency  discharge 
control  equipment,  including  the  type 
installed  on  the  vehicle  and,  for  passive 
systems,  the  parameters  within  which  it 
is  designed  to  operate.  This  will  help  to 
assure  that  a  qualified  person  attending 
a  cargo  tank  unloading  operation  is 
familiar  with  and  understands  the 
features  of  the  cargo  tank  motor 
vehicle's  emergency  discharge  control 
equipment  and  how  it  operates. 

D.  Implementation  Schedule 

The  Committee  discussed 
implementation  issues  in  detail  and 
agreed  on  the  implementation  schediUe 
outlined  in  the  following  table  for  the 
new  requirements  in  this  final  rule. 


Compliance  date 


July  1,1999. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
cun-entty  in  service  begin  retrofit  at  pressure 
testing  interval. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
currently  in  service  begin  retrofit  at  pressure 
testing  interval. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
cun-entty  in  service  begin  retrofit  at  pressure 
testing  interval  or  before  July  1,  2003,  which- 
ever is  eariier. 

July  1,  1999,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1.  1999,  cargo  tanks 
cun-ently  In  service  begin  retrofit  at  leakage 
test  interval. 

January  1 ,  2000. 
July  1,  1999. 
July  1,  1999. 
July  1,1999. 

July  1,1999. 

July  1,  1999. 


The  first  leakage  test  after  July  1, 

July  1,2000. 

July  1,  1999. 

Julyl,  1999. 

July  1.  1999. 

Julyl,  1999. 

July  1,2000. 


2000. 


Volimtary  compliance  is  authorized 
immediately.  New  or  amended  sections 
of  the  HMR  not  specifically  referenced 


in  the  table  will  become  effective  on   ' 
July  1, 1999. 

The  Committee  agreed  that  the  new 
discharge  system  inspection  and 


maintenance  requirements  and  the 
revised  attendance  provisions 
applicable  to  imloading  of  LPG  and 
anhydrous  ammonia  should  become 
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e^ctive  July  1, 1999.  However,  the 
Committee  believes  that  the  final  rule 
should  allow  time  for  development  and 
testing  of  new  technologies  to  meet  the 
requirements  for  passive  and  off-truck 
remote  shut-off  capability.  The  final  rule 
includes  a  two-year  period  for  this 
purpose. 

Toe  Committee  is  not  aware  of  any 
passive  shut-off  technology  ciirrently 
installed  and  functioning  on  vehicles  in 
liquefied  compressed  gas  service  that  is 
sufficiently  tested  and  proven  to  meet 
the  proposed  new  standards.  Although 
several  types  have  been  developed  and 
tested  on  a  limited  basis,  none  has  been 
subjected  to  widespread  testing  under 
all  operating  conditions.  Allowing  a 
two-year  development  period  will  give 
industry  sufficient  time  to  install 
prototype  designs  on  cargo  tanks, 
operate  the  tanks  for  a  year  while 
conducting  testing,  make  refinements  to 
the  technology  as  necessary,  and  operate 
the  tanks  for  another  year  to  test  the 
refinements.  In-use  testing  under  actual 
winter-delivery  conditions — including 
exposure  to  road  salt,  ice,  damp  weather 
conditions,  and  geographical 
variations — is  essential.  Testing  the 
technology  over  more  than  one  year 
should  result  in  better,  more  reliable 
systems. 

The  argument  above  for  development 
of  passive  shut-off  technology  over  two 
years  to  ensure  reliable  functioning  in 
all  conditions  is  also  applicable  to  off- 
truck  remote  shut-off  technology. 
Industry  has  been  installing  and  testing 
a  number  of  different  radio-frequency 
devices.  Testing  has  shown  that  some  of 
these  devices  were  inadequate.  Further, 
some  in  the  industry  have  discovered 
that  installation  of  these  devices  can 
affect  other  cargo  tank  systems,  resulting 
in  imwanted  or  even  unsafe  conditions 
while  the  vehicle  is  in  operation.  The 
importance  of  a  trial-and-development 
period  is  imderscored  by  the  experience 
of  companies  that  have  installed  off- 
truck  remote  shut-off  systems.  Some  of 
these  have  had  to  be  discarded  because 
of  problems  with  reliability,  range, 
transmission/receiving  antennas,  and 
battery  life;  maintenance  difficulties; 
and  inability  to  operate  through 
obstructions. 

Another  factor  arguing  in  favor  of  a 
two-year  development  period  is  that  the 
industry  needs  time  to  develop 
standards  for  installing  off-truck  remote 
shut-off  equipment  on  cargo  tank  motor 
vehicles.  There  are  a  variety  of  different 
make  and  model  vehicles  with  differing 
ignition,  computer,  and  electrical 
systems — all  of  which  can  affect 
installation  of  an  off-truck  remote  shut- 
off  device.  The  actual  installation  can 
take  from  half-a-day  to  two  days 


depending  on  the  installer's  femiliarity 
with  the  type  of  vehicle.  A  two-year 
development  period  will  provide 
industry  time  to  develop  installation 
procedures  for  all  different  types  of 
vehicles. 

The  final  rule  also  permits  operators 
to  retrofit  vehicles  with  the  new  safety 
equipment  over  a  five-year  period  on  a 
schedule  consistent  with  a  cargo  tank's 
five-year  pressure  retest  cycle.  This 
schedule  saves  the  industry  the  cost  of 
taking  a  vehicle  out  of  service  more  than 
once  during  the  five-year  period,  avoids 
confficts  with  the  peak  periods  of  use 
for  cargo  tanks  in  LPG  and  anhydrous 
ammonia  service,  and  provides  a 
standard  for  implementation  of  this  rule 
that  can  be  checked  easily  diuing 
roadside  inspections.  No  MC  330,  MC 
331,  or  nonspecification  cargo  tank  used 
to  transport  liquefied  compressed  gases 
will  be  permitted  to  operate  after  its  first 
pressiire  testing  interval  occiuring  after 
July  1,  2001,  unless  it  is  equipped  with 
appropriate  emergency  discharge 
control  equipment.  All  equipment 
retrofits  must  be  completed  by  July  1, 
2006. 

Given  the  rates  at  which  cargo  tank 
motor  vehicles  are  rechassised  and 
requalified,  the  Committee  estimates 
that  over  half  of  all  cargo  tank  motor 
vehicles  subject  to  the  proposed  retrofit 
requirements  will  be  equipped  within 
the  first  two  years  after  the  two-year 
development  period.  About  90  percent 
of  affected  vehicles  will  be  equipped  by 
the  end  of  the  fourth  year. 

The  final  rule  permits  cargo  tanks 
authorized  imder  §  173.315(k)  of  the 
HMR,  which  are  currently  limited  to 
intrastate  operations,  to  cross  state  lines 
for  the  purpose  of  traveling  to  and  from 
a  qualified  assembly,  repair, 
maintenance,  or  requalification  facility. 
The  cargo  tank  need  not  be  cleaned  and 
purged,  but  it  may  not  contain  liquefied 
petroleum  gas  in  excess  of  five  percent 
of  the  water  capacity  of  the  cargo  tank. 
Vehicles  supplied  with  engine  fuel  from 
the  cargo  tank  will  be  permitted  to  carry 
sufficient  fuel  for  the  trip  to  or  from  the 
facility. 

The  Committee  took  note  of  the  fact 
that,  beginning  in  the  spring  of  1997, 
several  operators  of  cargo  tanks 
transporting  liquefied  compressed  gases 
installed  off-truck  remote  shut-off 
devices  in  efforts  to  address  RSPA's 
concern  over  emergency  discharge 
control.  The  Committee  agreed  that 
companies  that  installed  off-truck 
remote  shut-offs  designed  to  close  the 
internal  self-closing  stop  valve  bom  a 
distance  of  at  least  150  feet  should  not 
be  required  to  retrofit  their  vehicles  to 
meet  the  requirements  for  off-truck 
remote  shut-off  devices  being  proposed 


here.  Thus,  cargo  tank  motor  vehicles  in 
metered  delivery  service,  with 
capacities  less  than  or  equal  to  3,500 
gallons,  that  are  equipped  with  off-trudt 
remote  shut-offs  that  close  the  internal 
self-closing  stop  valve  will  not  be 
subject  to  the  retrofit  requirements  if  the 
systems  were  installed  prior  to  July  1, 
2000.  When  a  system  reaches  the  end  of 
its  useful  life,  a  replacement  system 
must  conform  to  the  new  requirements 
for  off-truck  remote  shut-off  equipment. 

Because  of  RSPA's  concern  about  the 
potential  risk  involved  with  larger 
capacity  cargo  tanks,  the  final  rule 
requires  cargo  tank  motor  vehicles  in 
metered  delivery  service  with  capacities 
greater  than  3,500  water  gallons  to  have 
an  off-truck  remote  shut-off  capability  to 
shut  the  internal  self-closing  stop  valve 
or  other  primary  means  of  closure  and 
shut  down  all  motive  and  auxiliary 
power.  This  requirement  must  be  met  by 
July  1,  2001,  for  newly  manufactxuwl 
cargo  tank  motor  vehicles  and,  for 
vehicles  already  in  service,  by  the  date 
of  a  cargo  tank's  first  scheduled  pressure 
test  after  July  1,  2001  or  by  July  1,  2003, 
whichever  is  earlier.  This  retrofit 
schedule  applies  whether  or  not  the 
cargo  tank  is  due  to  be  requalified  by 
July  1,  2003,  and  whether  or  not  it  is 
already  equipped  with  an  off-truck 
remote  shut-off  device  that  closes  the 
internal  self-closing  stop  valve.  When 
such  vehicles  are  used  to  make 
deliveries  where  the  qualified  person 
monitoring  the  imloading  operation 
cannot  maintain  an  imobstructed  view 
of  the  cargo  tank,  the  vehicles  must  have 
either  a  passive  shut-down  capability  or 
a  query  feature  as  described  above  by 
July  1,  2003. 

We  anticipate  that  periodic  progress 
reviews  will  be  needed  diuing  the  two- 
year  development  and  testing  cycle  for 
emergency  discharge  control 
technology.  These  reviews  will  help 
foster  conununication  between  industry 
and  government  and  function  as  a 
catalyst  for  critical  development  and 
testing  needs  that  may  occur. 

We  plan  to  work  in  partnership  with 
the  industry  to  assiue  widespread 
dissemination  of  information  on  the 
development  and  testing  of  emergency 
discharge  control  technology.  We 
envision  that  this  effort  will  parallel 
training  and  research  conducted  by 
organizations  such  as  the  Propane 
Education  and  Research  Council,  the 
National  Propane  Gas  Association,  the 
Fertilizer  Institute,  and  the  Compressed 
Gas  Association.  Key  elements  of  the 
progress  review  and  study  may  include: 
(1)  Surveying  and  cataloging  industry 
efforts;  (2)  identification  and 
communication  of  successes  and 
problems;  (3)  monitoring  or  performing 
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critical  research  and  development;  and 
(4)  testing.  We  will  also  explore  possible 
sponsorship  of  technology  exchange 
forums  to  highlight  the  state  of 
technology  development  and 
implementation. 

E.  Miscellaneous 

In  addition  to  the  provisions  outlined 
above,  we  are  revising  the  current 
specification  for  MC  331  cargo  tanks  to 
accommodate  new  requirements  for 
hose  assembly  testing,  emergency 
discharge  control,  excess  flow  valves, 
and  thermal  means  of  closing  an 
internal  self-closing  stop  valve.  Several 
members  of  the  Committee  also 
suggested  that  the  MC  331  cargo  tank 
specification  should  be  clarified  and 
simplified.  This  is  particiUarly 
important  with  the  introduction  of  new 
terminology  and  the  need  to 
differentiate  types  of  discharge  control. 
To  accomplish  this,  we  are  revising  the 
current  specification,  described  in  more 
detail  in  the  section-by-section  review 
below,  to  add  several  defining  terms  and 
place  all  requirements  for  outlets,  inlets, 
and  openings  in  a  single  section. 

F.  Section-by-Section  Review 
Part  171 

Section  171.5.  The  provisions  initially 
adopted  as  a  temporary  measiu^  are 
removed.  Operators  of  cargo  tanks 
marked  in  accordance  with  §  171.5(b) 
should  remove  the  marking  as 
expeditiously  as  possible  after  July  1, 
1999. 

Section  171.7.  Vie  ase  revising  the 
incorporations  by  reference  to  reflect  the 
most  recent  publications  of  The 
Chlorine  Institute.  For  the  final  rule,  we 
have  revised  the  reference  to  Pamphlet 
57  in  the  table  in  §  171.7(a)(3)  to  refiect 
that  the  publication  is  the  3rd  edition 
and  was  published  in  1997. 

Section  171.8.  We  are  adding  a  new 
definition  for  "metered  delivery 
service." 

Part  173 

Section  173.315.  Paragraph  (k)  sets 
forth  requirements  that  must  be  met  for 
use  of  nonspecification  cargo  tanks  to 
transport  LPG.  Paragraph  (k)(4) 
currentiy  requires  that  such  cargo  tanks 
conform  to  the  requirements  of 
Pamphlet  58  of  the  National  Fire 
Protection  Association.  We  are 
including  an  exception  firom  this 
requirement  where  the  provisions  of 
Pamphlet  58  are  inconsistent  with  Parts 
178  and  180  of  the  HMR.  We  are  also 
permitting  such  tanks  to  cross  state  lines 
to  travel  to  and  from  a  qualified 
assembly,  repair,  maintenance,  or 
requalification  facility  under  certain 


conditions.  Finally,  we  are  rewriting 
paragraph  (k)  for  clarity. 

We  are  revising  paragraph  (n)  to  add 
requirements  for  emergency  discharge 
control  equipment  on  cargo  tanks 
transporting  liquefied  compressed  gases. 
We  concluded  that  the  emergency 
discharge  control  equipment  design  and 
certification  requirements  should  not  be 
included  with  the  MC  331  cargo  tank 
specification  in  Part  178  of  the  HMR. 
The  new  requirements  are  material- 
specific  depending  on  the  degree  of  risk 
associated  with  specific  classes  of 
liquefied  compressed  gases.  The  MC  331 
cargo  tank  specification  in  Part  178  sets 
forth  requirements  for  all  MC  331  cargo 
tanks  that  apply  irrespective  of  the 
specific  material  transported  in  the  tank. 
For  these  reasons,  we  have  placed  the 
new  emergency  discharge  control 
requirements  in  Part  173,  which  sets 
forth  general  requirements  for 
shipments  and  packagings. 

New  paragraph  (n)ti)  includes  a  table 
that  shows  the  subparagraphs  of 
paragraph  (n)  where  emergency 
discharge  control  requirements 
applicable  to  specific  liquefied 
compressed  gases  are  located. 

New  para^ph  (n)(2)  describes  the 
emergency  discharge  control  equipment 
that  is  required  on  cargo  tanks  used  to 
transport  liquefied  compressed  gases  in 
other  than  metered  deUvery  service  and 
requirements  for  installation  and 
certification.  New  paragraph  (n)(2)(ii) 
requires  the  design  for  equipment  to  be 
certified  by  a  Design  Certifying 
Engineer.  The  certification  must 
consider  any  specifications  of  the 
original  component  manufactm^r  and 
explain  how  the  passive  means  to  shut 
off  the  flow  of  product  operates.  This 
certification  is  separate  from  the 
certification  required  for  an  MC  331 
cargo  tank  motor  vehicle  imder 
§  178.337-18.  New  paragraph  (n)(2)(iii) 
requires  installation  under  the 
supervision  of  a  Registered  Inspector 
except  for  equipment,  such  as  a  delivery 
hose  assembly,  that  is  installed  and 
removed  as  part  of  regular  operations. 

New  paragraphs  (n)(3)  ana  (n)(4) 
describe  the  emergency  discharge 
control  equipment  that  is  required  on 
cargo  tanks  transporting  liquefied 
compressed  gases  in  metered  delivery 
service,  including  requirements  for 
installation  and  certification.  New 
paragraph  (n)(5)  shows  the  dates  by 
which  cargo  tanks  used  for  transporting 
liquefied  compressed  gases  must  come 
into  compUance  with  the  new 
emergency  discharge  control  equipment 
requirements. 

New  paragraph  (p)  requires  each 
specification  MC  330,  MC  331,  and 
nonspecification  cargo  tank  authorized 


under  §  173.315(k)  to  conform  to  the 
new  requirements  for  fusible  elements. 

Part  177 

Section  177.834.  We  are  revising 
paragraph  (i)(3),  which  currently  covers 
attendance  requirements  for  loading  and 
unloading  of  all  cargo  tank  motor 
vehicles,  to  reference  the  new 
provisions  in  §  177.840  that  set  forth 
attendance  procedures  specifically 
applicable  to  imloading  of  LPG  and 
anhydrous  ammonia.  In  addition,  we  are 
revising  this  paragraph  to  clarify  that 
the  person  monitoring  the  unloading 
operation  must  be  alert  and  have  an 
unobstructed  view  of  the  cargo  tank  and 
the  delivery  hose  to  the  maximum 
extent  practicable.  We  are  removing 
paragraph  (i)(5)  for  clarify. 

Section  177.840.  We  are  adding 
several  new  provisions  concerning 
unloading  procediu^s  for  liquefied 
compressed  gases.  New  paragraph  (1) 
requires  each  operator  of  a  cargo  tank 
motor  vehicle  transporting  a  liquefied 
compressed  gas  to  carry  a  written 
operating  procedure  for  aU  delivery 
operations  on  the  cargo  tank  motor 
vehicle.  The  operating  procedure  must 
describe  the  vehicle's  emergency 
discharge  control  features  and,  for 
passive  systems,  set  forth  the  parameters 
within  which  they  are  designed  to 
function.  If  the  cargo  tank  motor  vehicle 
relies  on  a  specially  equipped  delivery 
hose  to  meet  the  requirements  of 
§  173.315(n}(2),  the  procedine  must 
describe  the  conditions  imder  which 
use  of  a  facility-provided  hose  for 
unloading  is  autiiorized. 

New  paragraph  (m)  requires  that, 
before  each  transfer  from  a  cargo  tank 
motor  vehicle  containing  a  liquefied 
compressed  gas,  the  qualified  person 
imloading  the  cargo  tank  must  check 
those  components  of  the  discharge 
system  that  are  readily  observed  during 
the  normal  com-se  of  imloading  after  the 
pressure  in  the  discharge  system  has 
reached  at  least  equilibrium  with  the 
pressure  in  the  cargo  tank.  The  qualified 
person  must  determine  that  each 
component  is  of  sound  quality  and 
without  obvious  defects  detectable 
through  visual  observation  and  audio 
awareness.  The  qualified  person  must 
also  assure  that  all  connections  are 
secure.  This  paragraph  also  prohibits  an 
operator  from  unloading  a  liquefied 
compressed  gas  if  the  discharge  system 
has  any  of  the  defects  listed  in  new 
§  180.416(g). 

New  paragraph  (n)  requires  the 
qualified  person  to  promptly  shut  the 
internal  self-closing  stop  valve  or  other 
primary  means  of  closure  and  shut 
down  all  motive  and  auxiliary  power 
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equipment  in  the  event  of  an 
unintentional  release  during  imloading. 

New  paragraph  (o)  requires  operators 
of  cargo  tank  motor  vehicles  with  an  off- 
truck  remote  shut-off  capability  to 
successfully  test  the  activation  device 
within  18  hours  prior  to  the  first 
delivery  of  each  day.  The  person 
conducting  the  test  must  be  at  least  150 
feet  from  the  cargo  tank  and  may  have 
the  cargo  tank  in  his  line  of  sight.  A  test 
at  this  distance  should  help  to  assure 
that  the  activation  device  will  function 
at  the  maximimi  distance  permitted  for 
a  qualified  person  attending  an 
imloading  operation. 

New  paragraphs  (p)  and  (q)  provide 
attendance  requirements  for  unloading 
LPG  and  anhydrous  ammonia.  For  cargo 
tank  motor  vehicles  in  metered  delivery 
service,  paragraph  (p)  requires  a 
qualified  person  to  remain  within  150 
feet  of  the  cargo  tank  and  within  25  feet 
of  the  delivery  hose  and  to  observe  both 
the  cargo  tank  and  the  receiving 
container  at  least  once  every  five 
minutes  while  the  internal  self-closing 
stop  valve  is  open.  New  paragraph  {p)(2) 
sets  forth  attendance  requirements  for 
unloading  LPG  and  anhydrous  ammonia 
from  cargo  tank  motor  vehicles  with 
capacities  greater  than  3,500  gallons. 

New  paragraph  (q)  revises  the 
attendance  requirements^r  cargo  tank 
motor  vehicles  unloading  LPG  or 
anhydrous  ammonia  in  other  than 
metered  delivery  service.  For  these 
vehicles,  the  qualified  person  must 
remain  within  25  feet  of  the  cargo  tank 
throughout  the  imloading  operation  and 
must  maintain  an  unobstructed  view  of 
the  cargo  tank  except  when  activating 
controls  or  monitoring  the  receiving 
container  for  brief  periods. 

New  paragraph  (r)  sets  forth 
conditions  under  which  cargo  tanks 
equipped  with  emergency  discharge 
control  equipment  that  is  part  of  the 
delivery  hose  may  be  unloaded  using 
facility-provided  hoses.  For  the  final 
rule,  we  have  revised  the  language 
proposed  in  the  NPRM  to  specify  that, 
for  chlorine  tanks,  which  are  not 
equipped  with  an  internal  self-closing 
stop  valve,  the  attendant  must  remain 
within  arm's  reach  of  a  means  to  stop 
the  fiow  of  product  while  unloading.  In 
addition,  for  the  final  rule,  we  have 
added  language  to  clarify  that,  if  the 
facility  hose  is  equipped  with  a  passive 
shut-down  device  that  conforms  to  the 
performance  standard  established  in  the 
final  rule,  the  special  attendance 
provisions  in  this  paragraph  (r)  do  not 
apply. 

New  paragraph  (s)  requires  that,  for  a 
cargo  tank  with  an  off-truck  remote 
shut-off,  the  qualified  person  must  be  in 
possession  of  the  activation  device  at  all 


times  during  the  unloading  operation. 
This  paragraph  includes  an  exception 
from  this  requirement  if  the  activation 
device  is  part  of  a  system  that  will  shut 
off  the  unloading  operation  vnthout 
human  intervention  in  the  event  of  a 
leak  or  separation  of  the  delivery  hose. 

New  paragraph  (t)  requires  that,  until 
a  cargo  tank  motor  vehicle  unloading 
liquefied  compressed  gases  in  other 
than  metered  delivery  service  is 
equipped  with  a  passive  means  to  shut 
down  unloading,  the  qualified  person 
attending  the  unloading  operation  must 
remain  within  arm's  reach  of  a  means  to 
shut  down  the  unloading  operation 
except  for  short  periods  to  activate 
controls  or  monitor  the  receiving 
container.  For  the  final  rule,  we  have 
revised  the  language  proposed  in  the 
NPRM  to  specify  that,  for  chlorine 
tanks,  which  are  not  equipped  with  an 
internal  self-closing  stop  valve,  the 
attendant  must  remain  within  arm's 
reach  of  a  means  to  stop  the  flow  of 
product  while  unloading. 

New  paragraph  (u)  requires  chlorine 
to  be  unloaded  from  cargo  tanks  in 
accordance  with  procedures  set  forth  in 
section  3  of  Pamphlet  57  published  by 
the  Chlorine  Institute.  For  the  final  rule, 
we  have  added  the  implementation 
date— July  1,  2001. 

Part  178 

Section  1 78.337-1 .  We  are  adding  a 
new  paragraph  (g)  to  define  "emergency 
discharge  control,  "  "excess  flow  valve, 
integral  excess  flow  valve  or  excess  flow 
featvu«,"  "internal  self-closing  stop 
valve,"  and  "primary  discharge  control 
system."  For  the  final  rule,  the 
definition  of  "internal  self-closing  stop 
valve"  has  been  revised  for  clarity. 

Section  178,337-8.  We  are  retitling 
and  rewriting  this  section  to  place  all  of 
the  requirements  related  to  MC  331 
cargo  tank  openings,  inlets,  and  outlets 
in  one  section.  For  the  final  rule,  we 
have  revised  the  title  of  paragraph  (a)  to 
clarify  that  it  contains  general 
requirements  applicable  to  cargo  tank 
openings.  In  addition,  we  have  added 
language  to  the  text  proposed  in  the 
NPRM  to  clarify  that  the  requirements 
in  paragraph  (a)  do  not  apply  to  cargo 
tai^s  that  transport  chlorine.  The 
requirements  for  product  inlet/outlet 
openings  on  chlorine  cargo  tanks  are  in 
§  178.337-8(b).  Paragraph  {a)(l)  is 
rewritten  for  clarity.  Paragraph  (a)(2)  is 
revised  to  indicate  the  specific  cargo 
tank  openings  that  must  be  closed  with 
a  plug,  cap,  or  bolted  flange. 

Paragraph  (a)(3)  is  added  to  describe 
requirements  for  product  inlet  openings, 
including  vapor  return  lines,  and  to 
move  applicable  requirements 
concerning  installation  and  materials  of 


construction  from  §§  178.337- 
ll(a)(l)(ii)  and  178.337-ll(a)(l)(iii). 

Paragraph  (a)(4)  is  added  to  describe 
requirements  for  liquid  and  vapor 
discharge  outlets,  liiis  paragraph  also 
specifies  performance  requirements  for 
thermal  remote  actuators  and  for 
linkages  between  closures  and  remote 
actuators  ciurently  in  §  178.337- 
11(a)(2).  All  cargo  tanks,  except  for 
those  used  to  transport  chlorine,  carbon 
dioxide,  refrigerated  liquid,  and  certain 
cargo  tanks  certified  before  January  1, 
1995,  are  required  to  have  a  primary 
discharge  control  system  consisting  of 
an  internal  self-closing  stop  valve  with 
an  on-truck  remote  means  of  closure 
that  operates  by  both  manual  and 
thermal  means.  This  paragraph 
implements  the  Committee's 
recommendation  that  all  MC  331  cargo 
tanks,  regardless  of  their  capacities, 
must  be  equipped  with  fusible  elements. 

Paragraph  (a)(4)(i)  incorporates 
requirements  for  remote  closures  on 
cargo  tanks  greater  than  3,500  gallons 
water  capacity.  These  requirements  are 
currently  in  §  178.337-ll(a)(2)(i). 
Paragraph  (a)(4)(ii)  incorporates 
requirements  currently  in  §  178.337- 
ll(a)(2)(u)  for  remote  closures  on  cargo 
tanks  with  water  capacities  of  3,500 
gallons  water  capacity  or  less.  This 
paragraph  includes  a  new  requirement 
for  a  remote  means  of  closure  that 
operates  by  thermal  means.  Paragraph 
(a)(4)(iii)  moves  applicable  requirements 
concerning  installation  and  materials  of 
construction  for  internal  self-closing 
stop  valves  from  §§  178.337-ll(a)(l)(ii) 
and  (a)(l)(iii).  Paragraph  (a){4)(iv) 
clarifies  performance  requirements  for 
excess  flow  valves,  inte^^  excess  flow 
valves,  and  excess  flow  features. 
Paragraph  (a)(4)(v)  permits  an  integral 
excess  flow  valve  or  the  excess  flow 
feature  of  an  internal  self-closing  stop 
valve  to  be  designed  with  a  bypass  and 
specifies  bypass  requirements  ciurently 
found  in  §  178.337-ll{a){l)(vi). 
Paragraph  (a)(4)(vi)  specifies 
construction  requirements  for  internal 
self-closing  stop  valves  currently 
located  in  §  178.337-ll(a)(l)(ii). 

Paragraph  (a)(5)  moves  exceptions 
from  the  requirement  for  a  primary 
discharge  control  system  fit>m 
§§  178.337-ll(a)(2)  and  178.337-ll(c). 
Paragraph  (a)(6)  moves  requirements  for 
shut-off  valves  from  §  178.337-ll(b). 
Paragraph  (a)(7)  permits  an  excess  flow 
valve  to  be  designed  with  a  bypass  for 
equalization  of  pressure. 

Paragraph  (b)  moves  and  updates 
requirements  applicable  to  chlorine 
cargo  tanks  from  §  178.337-ll(a)(4).  For 
this  final  rule,  we  have  revised  the 
paragraph  to  clarify  that  the  paragraph 
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applies  to  inlets  and  discharge  outlets 
on  chlorine  cargo  tanks. 

Paragraph  (c)  moves  and  restates  the 
current  exception  from  the  requirement 
for  an  internal  self-closing  stop  valve  for 
cargo  tanks  that  transport  carbon 
dioxide,  refrigerated  liquid,  currently  in 
§178.337-ll(a)(3). 

Section  1 78.337-9.  We  are  revising 
paragraph  (b)(6)  to  move  the  hose 
testing  requirements  to  a  new  paragraph 
{b)(7),  which  requires  that  hose 
assemblers  mark  each  hose  assembly 
with  a  unique  identifier  and  test  the 
hose  assembly  in  accordance  with  the 
new  testing  requirements  in 
§  180.416(f).  Current  paragraph  (b)(7)  is 
redesignated  as  (b)(8)  and  updated  to 
incorporate  the  most  recent  publications 
of  The  Chlorine  Institute.  In  addition, 
we  are  modifying  paragraph  (c)  of  this 
section  to  allow  for  a  product  inlet  to  be 
marked  as  "spray-fill"  or  "vapor."  This 
is  a  common  industry  practice  that 
addresses  safety  concerns  about 
ensuring  that  loading  and  imloading 
lines  are  correctly  connected.  The 
revision  should  clarify  any  confusion 
among  enforcement  personnel  about 
whether  this  practice  is  permitted.  For 
the  final  rule,  this  paragraph  has  been 
revised  for  clarity. 

Section  178.337-11.  We  are  adding  a 
new  paragraph  (a)  to  require  that  liquid 
discharge  lines  in  MC  331  cargo  tanks 
must  be  fitted  with  emergency  discharge 
control  equipment  as  specified  by 
product  and  service  in  §  173.315(n). 
This  paragraph  also  notes  that 
performance  and  certification 
requirements  for  emergency  discharge 
control  equipment  are  specified  in 
§  173.315(n)  and  are  not  considered  to 
be  part  of  the  MC  331  cargo  tank  motor 
vehicle  certification. 

Paragraph  (b)  restates  the  exception 
from  emergency  discharge  control 
requirements  in  current  paragraph  (c)(3) 
of  this  section. 

Current  paragraphs  (a)(l)(ii),  (iii),  (iv), 
and  (vi)  are  relocated  to  §  178.337-8. 
Current  paragraph  (a)(l)(v)  is  removed. 
Current  paragraphs  (a)(2),  (a)(2)(i)  and 
(ii),  (a)(3),  and  (a)(4)  and  current 
paragraph  (b)  are  moved  to  §  178.337-8. 

Part  180 

Section  180.403.  We  are  adding 
definitions  for  "delivery  hose  assembly" 
and  "piping  systems."  In  addition,  we 
are  revising  the  current  definition  for 
"modification"  to  specify  that  a  change 
in  the  design  of  the  passive  shut-down 
capability  of  the  emergency  discharge 
control  equipment  is  considered  a 
modification.  This  makes  a  modification 
of  this  equipment  subject  to  certification 
by  a  Design  Certifying  Engineer  under 
§  180.413(d). 


Section  180.405.  We  are  revising  this 
section  to  incorporate  the  retrofit 
requirements  for  MC  330,  MC  331,  and 
nonspecification  cargo  tank  motor 
vehicles  authorized  under  §  173.315(k). 
For  both  passive  shut-down  and  off- 
truck  remote  equipment,  a  cargo  tank 
motor  vehicle  must  be  retrofitted  by  the 
date  of  its  first  scheduled  pressure  test 
after  July  1,  2001.  For  a  cargo  tank  of 
greater  than  3,500  gallons  capacity 
operating  in  metered  delivery  service, 
we  propose  to  allow  two  years  to 
accomplish  the  required  retrofit;  thus, 
retrofits  must  be  completed  no  later 
than  July  1.  2003,  or  by  the  cargo  tank's 
first  scheduled  pressiue  test  after  July  1, 
2001 ,  whichever  is  earlier.  For  fusible 
elements,  a  cargo  tank  must  be 
retrofitted  by  the  date  of  its  first 
scheduled  leakage  test  after  July  1, 1999. 

Section  180.407.  We  are  revising 
paragraph  (h)  of  this  section  to  authorize 
a  "meter  creep"  test  for  checking  the 
leak  tightness  of  an  internal  self-closing 
stop  valve  and  to  add  a  requirement  that 
delivery  hose  assemblies  and  piping 
systems  of  MC  330.  MC  331,  and 
nonspecification  cargo  tanks  authorized 
xmder  §  173.315(k)  must  be  visually 
inspected  while  under  leakage  test 
pressure.  Delivery  hose  assemblies  that 
are  not  permanently  attached  to  the 
cargo  tank  motor  vehicle  may  be 
inspected  separately  from  the  cargo  tank 
motor  vehicle.  This  paragraph  also 
includes  recordkeeping  requirements 
related  to  the  leakage  test.  For  the  final 
rule,  we  have  revised  the  text  in  the 
NPRM  to  indicate  that  the  requirement 
that  delivery  hose  assemblies  and 
piping  systems  must  be  visually 
inspected  while  under  leakage  test 
pressure  is  effective  after  July  1,  2000. 

Section  180.416.  We  are  adding  a  new 
section  to  incorporate  the  new  delivery 
hose  assembly  and  piping  system 
inspection  and  maintenance  program  for 
cargo  tank  motor  vehicles  transporting 
LPG  and  anhydrous  ammonia.  The  new 
section  includes  requirements  for 
marking  delivery  hose  assemblies,  post- 
delivery  hose  checks,  monthly 
inspections  and  tests,  annual 
inspections  and  tests,  and  testing  new 
and  repaired  delivery  hose  assemblies. 
The  section  also  includes  recordkeeping 
requirements  and  rejection  criteria  for 
both  delivery  hose  assemblies  and 
discharge  system  piping.  For  this  final 
rule,  we  have  modified  paragraph  (d)(5) 
and  (f)(3)  to  clarify  where  and  for  how 
long  inspection  and  test  records  must  be 
kept.  In  addition,  we  have  modified 
paragraphs  d(5)  and  (f)(3)  to  indicate 
that  the  recordkeeping  requirements  are 
effective  after  July  1,  2000. 

Section  180.417.  We  are  revising 
paragraph  (a)(1)  to  require  owners  to 


retain  any  certification  of  emergency 
discharge  control  systems  on  a 
specification  cargo  tank  throughout  his 
ownership  of  the  tank  and  for  one  year 
thereafter. 

Appendices  to  Part  180.  We  are 
adding  Appendices  A  and  B  to  Part  180. 
Appendix  A  outlines  acceptable 
methods  for  conducting  periodic  tests  to 
assure  that  the  Unkages  connecting  an 
internal  self-closing  stop  valve  to  its 
remote  actuators  on  a  cargo  tank  in 
other  than  metered  delivery  service  will 
move  freely  when  activated  by  the 
operator.  Appendix  B  outlines 
acceptable  leakage  tests,  including  the 
"meter  creep  test,"  for  an  internal  self- 
closing  stop  valve  on  a  cargo  tank  in 
metered  delivery  service. 

V.  Regulatory  Anafyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  considered  significant  imder  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034)  because  of  public  interest.  A 
final  regulatory  evaluation  is  available 
for  review  in  the  docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5101-5127,  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  state,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  dociunents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  and 

(v)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  items  (i)  through  (v) 
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above  and  preempts  state,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that  if  RSPA  issues  a 
regulation  concerning  any  of  the 
covered  subjects  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  federal  preemption.  The 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted.  The 
effective  date  of  federal  preemption  for 
these  requirements  is  October  1, 1999. 

C.  Executive  Order  13084 

This  final  rule  has  not  been  analyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  13084 
("Consultation  and  Coordination  with 
Indian  Tribal  Governments").  Because 
revised  rules  and  regulations  in  this 
fiiud  rule  are  not  expected  to 
significantly  or  imiquely  affect 
communities  of  Indian  tribal 
governments,  the  funding  and 
considtation  requirements  of  this 
Executive  Order  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Based  on  the  assessment  in  the  final 
regulatory  evaluation,  I  hereby  certify 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  bxisinesses. 

Need  for  the  fined  rule.  The  goal  of  the 
final  rule  is  to  enhance  transportation 
safety  by  improving  the  regulations 
governing  the  unloading  of  liquefied 
compressed  gases  from  MC  330,  MC  331 
and  certain  nonspecification  cargo 
tanks.  Concerns  about  emergency 
discharge  control  on  some  of  these  cargo 
tanks  were  identified  following  an 
incident  in  1996.  In  1997,  RSPA 
adopted  an  interim  final  rule  • 
establishing  certain  temporary 
regulations  under  which  cargo  tanks 
coiild  remain  in  service  while  RSPA 
evaluated  this  incident  and  other 
situations  in  which  liquefied 
compressed  gases  were  released 
imintentionally  from  cargo  tanks  during 
imloading  operations.  The  interim  final 
rule  expires  July  1. 1999.  The 
requirements  in  the  final  rule  replace 
the  provisions  of  the  interim  final  rule 


with  a  comprehensive  safety  program 
intended  to  reduce  the  risk  of  an 
imintentional  release  of  a  liquefied 
compressed  gas  diiring  imloading, 
assure  prompt  detection  and  control  of 
an  imintentional  release,  and  make  the 
regulatory  requirements  easier  to 
understand  and  comply  with. 

Objectives  and  legal  basis  for  the 
proposed  rule.  As  indicated  above  and 
in  previous  rulemakings  under  Docket 
HM-225  (RSPA-97-2133),  the  goal  of 
this  rulemaking  is  to  enhance  safety  in 
transportation  through  improvements  in 
the  regulations  governing  the  imloading 
of  liquefied  compressed  gases  from  MC 
330,  MC  331,  and  certain 
nonspecification  cargo  tanks.  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101  et  seq.)  directs  the 
Secretary  of  Transportation  to  prescribe 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 
Section  5103(b)  specifies  that  the 
regulations  shall  apply  to  persons 
transporting  hazardous  materials  in 
commerce;  causing  hazardous  materials 
to  be  transported  in  commerce;  or 
manufacturing,  marking,  maintaining, 
reconditioning,  repairing,  or  testing  a 
packaging  or  container  that  is 
represented,  marked,  certified,  or  sold 
by  such  persons  as  qualified  for  use  in 
transporting  hazardous  materials  in 
commerce. 

Identification  of  potentially  affected 
small  entities.  UnJess  alternative 
definitions  have  been  established  by  the 
agency  in  consultation  with  the  Small 
Business  Administration,  the  definition 
of  "small  business"  has  the  same 
meaning  as  under  the  Small  Business 
Act.  Therefore,  since  no  such  special 
definition  has  been  established,  RSPA 
employs  the  thresholds  (published  in  13 
CFR  121.201)  of  100  employees  for 
wholesale  trade  in  general  and 
$5,000,000  annual  sales  for  retail  trade 
in  general. 

1.  Liquefied  petroleum  gas  dealers 
constitute  the  principal  type  of  business 
on  which  new  costs  for  compliance  will 
be  imposed  by  this  rule.  Using  the  Small 
Business  Administration  definitions  and 
the  latest  (1992)  available  Census  of 
Retail  Trade,  it  appears  that  over  95 
percent  of  retail  liquefied  petroleum  gas 
dealers  must  be  considered  small 
businesses  for  purposes  of  the 
Regulatory  Flexibility  Act.  In  the  1992 
Census,  they  accounted  for  over  50 
percent  of  business  locations  and  almost 
43  percent  of  annual  sales.  Unpublished 
1992  Census  of  Wholesale  Trade  figures 
provided  to  RSPA  by  the  U.S.  Bureau  of 
the  Census  indicate  that  over  95  percent 
of  merchant  wholesalers  of  liquefied 
petroleum  gas  must  be  considered  small 


businesses;  they  account  for 
approximately  40  percent  of  annual 
sales  and  over  50  percent  of  business 
locations. 

In  addition  to  liquefied  petroleum  gas 
dealers,  shippers  and  transporters  of 
liquefied  compressed  gases  such  as 
anhydrous  ammonia,  chlorine  and  other 
materials  classified  as  poisonous  by 
inhalation,  and  refrigerant  gases  would 
incur  new  compliance  costs  associated 
with  the  proposed  rule.  The  Small 
Business  Administration  threshold  for 
manufecturers  of  industrial  gases  (SIC 
2813)  is  1,000  employees,  as  is  the 
threshold  established  for  manufecturers 
of  nitrogenous  fertilizers  (SIC  2873).  For 
motor  freight  transportation  and 
warehousing  (Major  Group  42),  the 
threshold  is  annual  revenues  of  $18.5 
million.  Using  these  criteria,  RSPA 
estimates  that  at  least  90  percent  of 
shippers  and  transporters  of  liquefied 
compressed  gases,  in  bulk,  are  small 
businesses. 

Shippers  and  transporters  of  liquefied 
compressed  gases  will  incur  compliance 
costs  in  the  amounts  outlined  in  the 
final  regulatory  evaluation  for 
implementation  of  hose  management 
and  discharge  system  inspection  and 
maintenance  programs,  installation  of 
new  emergency  discharge  control 
equipment  on  cargo  tanks,  and  for 
revised  unloading  procedures.  For  a 
small  propane  marketer  that  operates 
three  smaller  cargo  tank  motor  vehicles 
used  in  local  retail  deliveries  of 
propane,  RSPA  estimates  an  increased 
cost  of  operation  of  $621  per  year, 
including  increased  recordkeeping 
costs.  If  such  a  propane  marketer 
delivers  400,000  gallons  of  propane  per 
year  (800  deliveries  per  cargo  tank 
motor  vehicle  at  an  average  rate  of  166 
gallons  per  delivery)  the  annual  increase 
per  gallon  of  product  sold  is  $0.00155. 
RSPA  fully  anticipates  that  this 
additional  cost  of  operation  will  be 
passed  along  to  the  consumer.  On  a 
typical  delivery  of  166  gallons  of 
propane,  the  additional  charge 
attributed  to  new  requirements 
proposed  in  this  rule  come  to  $0.26. 
Considering  that  the  national  average 
residential  price  of  propane  on  January 
18, 1999  was  $0,890  per  gallon,  RSPA 
determined  that  there  will  be  no 
significant  economic  impact,  in  terms  of 
lost  sales  or  otherwise,  on  a  small 
propane  marketer  that  increases  the 
price  of  residential  propane  to  $0,892 
per  gallon. 

2.  Besides  shippers  and  transporters 
of  liquefied  compressed  gases,  cargo 
tank  assembly,  repafr,  or  requalification 
facilities  will  also  incur  compliance 
costs  associated  with  the  final  rule  that 
requires  installation  of  certain 
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equipment  on  the  cargo  tank  must  be 
examined  by  a  Registered  Inspector.  For 
these  entities,  the  Small  Business 
Administration  threshold  is  1,000 
employees  (SIC  3795).  There  are  about 
150  assembly,  repair,  or  requalification 
facilities  ciurently  registered  with  RSPA 
to  handle  MC  331  cargo  tanks.  RSPA 
estimates  that  at  least  90  percent  of 
these  entities  are  small  businesses. 
Under  the  final  rule,  assembly,  repair, 
and  requalification  facilities  will  incur 
compliance  costs  associated  with 
certifying  the  installation  of  emergency 
discharge  control  equipment.  Each  of 
those  facilities  has  filed  a  self-certified 
registration  statement  with  RSPA  and 
must  re-register  every  6  years.  Under  its 
ciurent  0MB  approval  (2137-0014), 
RSPA  estimated  that  the  time  required 
to  prepare  and  file  an  initial  registration 
statement  wdth  RSPA  is  20  minutes,  and 
re-registrations  require  15  minutes,  at  an 
average  cost  of  $20  p>er  hour.  Over  a  six- 
year  period,  the  annual  cost  is  little 
more  than  $1.  Here  again,  RSPA 
determined  that  there  will  be  no 
significant  economic  impact  on  any 
small  facility  that  would  need  to  file  a 
registration  statement  in  the  futiire. 

Related  federal  rules  and  regulations. 
The  Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA)  issues  regulations  related  to 
safe  handling,  including  containment 
and  transfer  operations,  of  hazardous 
materials,  including  liquefied 
compressed  gases,  in  the  workplace. 
These  regulations  are  codified  at  29  CFR 
Part  1910.  Where  both  agencies  have 
issued  rules  related  to  specific  materials 
or  operations,  the  OSHA  rules  defer  to 
the  RSPA  regulations. 

Alternate  proposals  for  small 
businesses.  The  Regidatory  Flexibility 
Act  suggests  that  it  may  be  possible  to 
establish  exceptions  and  differing 
compliance  standards  for  small  business 
and  still  meet  the  objectives  of  the 
applicable  regulatory  statutes.  However, 
given  the  importance  of  small  business, 
as  defined  for  piuposes  of  the 
Regulatory  Flexibility  Act,  in  liquefied 
compressed  gas  distribution  and 
especially  in  its  retail  sector,  RSPA 
believes  that  it  would  not  be  possible  to 
establish  such  differing  standards  and 
still  accomplish  the  objectives  of  federal 
hazardous  materials  transportation  law. 

While  certain  regulatory  actions  may 
affect  the  competitive  situation  of  an 
industry  by  imposing  relatively  greater 
biudens  on  small-scale  than  on  large- 
scale  enterprises,  RSPA  does  not  believe 
that  this  will  be  the  case  with  the  final 
rule.  The  principal  types  of  compliance 
expenditiu^s  effectively  required  by  the 
final  rule  are  new  requirements  for 
discharge  system  inspection  and 


maintenance  and  new  requirements  for 
emergency  discharge  control  equipment. 
These  expenditxnes  are  imposed  on 
each  vehicle,  whether  operated  within  a 
large  or  a  small  fleet. 

At  the  same  time,  RSPA  notes  that  the 
final  rule  was  developed  under  the 
assiunption  that  smaU  businesses 
comprise  an  overwhelming  majority  of 
entities  that  would  be  compelled  to 
comply.  The  final  rule  was  developed 
through  a  negotiated  rulemaking  process 
by  a  committee  that  included 
representatives  of  the  interests  affected 
by  the  regiUations,  including  businesses 
that  transport  and  deliver  liquefied 
petroleum  gases,  anhydrous  ammonia 
and  other  liquefied  compressed  gases; 
manu&ctiuers  and  operators  of  cargo 
tanks  and  vehicle  components;  and  state 
and  local  public  safety  and  emergency 
response  agencies.  Many  of  the 
committee  members  represented  small 
businesses.  In  developing  the  final  rule, 
the  negotiated  rulemaking  committee 
considered  each  requirement  and  agreed 
that  the  overall  safety  benefits  of  the 
proposed  regulations  justify  the    \ 
compliance  costs  that  the  regulated 
industry  will  incur. 

The  final  rule  includes  a  two-year 
period  for  development  and  testing  of 
new  technologies  for  emergency 
discharge  control.  RSPA  plans  to 
provide  support  for  development  and 
testing  of  such  technology  in  a 
cooperative  effort  with  industry.  RSPA 
anticipates  that  this  effort  will  parallel 
training  and  research  conducted  by 
organizations  such  as  the  Propane 
Education  and  Research  Council,  the 
National  Propane  Gas  Association,  The 
Fertilizer  Institute,  and  the  Compressed 
Gas  Association.  Key  elements  of  the 
progress  review  and  study  may  include: 
(1)  Surve)mig  and  cataloging  industry 
efforts;  (2)  identification  and 
communication  of  successes  and 
problems;  (3)  monitoring  or  performing 
critical  research  and  development;  and 
(4)  testing. 

Fiuther,  to  minimize  the  compliance 
biutlen,  the  final  rule  includes  a  five- 
year  retrofit  period  for  installation  of 
new  emergency  discharge  control 
equipment  on  a  schedule  consistent 
with  a  cargo  tank's  five-year  pressure 
retest  date.  This  schediUe  saves  the 
industry  the  cost  of  taking  a  vehicle  out 
of  service  more  than  once  during  the 
five-year  period  and  avoids  conflicts 
with  the  peak  periods  of  use  of  cargo 
tanks  in  liquefied  petroleum  gas  and 
anhydrous  ammonia  service. 

Moreover,  RSPA  recognizes  that, 
beginning  in  the  spring  of  1997,  several 
operators  of  cargo  tanks  transporting 
liquefied  compressed  gases  installed  off- 
truck  remote  control  devices  in  an  effort 


to  address  RSPA's  concern  over 
emergency  discharge  control. 
Companies  that  installed  off-truck 
remote  shut-offs  designed  to  close  the 
internal  self-closing  stop  valve  should 
not  be  required  to  retrofit  their  vehicles 
to  meet  the  requirements  for  off-truck 
remote  shut-off  devices  being  proposed 
here.  Thus,  cargo  tank  motor  vehicles 
that  are  equipped  with  off-truck  remote 
shut-off  devices  that  close  the  internal 
self-closing  stop  valve  will  not  be 
subject  to  the  retrofit  requirements  if  the 
systems  were  installed  prior  to  July  1, 
2000. 

In  addition,  the  final  rule  permits 
nonspecification  cargo  tanks  authorized 
for  liquefied  petroleum  gas  service 
under  §  173.31 5(k)  of  the  Hazardous 
Materials  Regulations,  which  are  limited 
to  intrastate  operations,  to  cross  state 
lines  for  the  purpose  of  traveling  to  or 
fi'om  a  qualified  assembly,  repair, 
maintenance,  or  requalification  fecility. 
This  will  save  operators  the  cost  of 
traveling  to  a  facility  vdthin  the  state  in 
which  they  operate  when  there  is  a 
closer  fecility  in  a  neighboring  state. 

Conclusion.  RSPA  has  determined 
that  the  cost  of  complying  with  the  new 
requirements,  including  new 
recordkeeping  requirements,  should  not 
significantly  affect  the  cost  of 
transporting  and  delivering  liquefied 
compressed  gases.  Based  on  this 
analysis,  RSPA  believes  .that  the  final 
will  not  impose  a  substantial  economic 
burden  on  a  significant  number  of  small 
businesses  or  other  small  entities. 

E.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  niunber  2137-0595.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  niunber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  containing  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  final  rule  imposes  no  mandates 
and  thus  does  not  impose  unfunded 
mandates  imder  the  Unfunded 
Mandates  Reform  Act  of  1995. 
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H.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  final  rule  does  not  mandate 
business  process  changes  or  require 
modifications  to  computer  systems. 
Because  this  rule  apparently  does  not 
affect  organizations'  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
intend  to  delay  the  effectiveness  of  the 
requirements. 

/.  Environmental  Assessment 

RSPA  finds  that  there  are  no 
significant  environmental  impacts 
associated  with  this  final  rule.  A  copy 
of  the  environmental  assessment.has 
been  placed  in  the  public  docket  for  this 
rulemaking. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 


safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
are  amending  49  CFR  parts  171, 17.3, 
177, 178,  and  180  as  follows: 

PART  171-<3ENERAL  INFORMATION, 
REGULATIONS,  AND  DEHNITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§171.5    [Removed] 

2.  Section  171.5  is  removed. 

3.  In  §  171.7,  in  the  table  in  paragraph 
{a)(3),  a  new  entry  is  added  in 
alphaniuneric  sequence,  under  the 
Chlorine  Institute,  Inc.,  to  read  as 
follows: 

§171.7    Reference  material. 

(a)*  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 

49  CFR  ref- 
erence 

*                          •                          * 

•              • 

Chlorine  Institute,  Inc. 

•                             *                             • 

*              * 

Section  3,  Pamphlet  57, 
Emergency  Shut-Off 
Systems  for  Bulk  Trans- 
fer of  Chlorine,  3rd  Edi- 
tion. October  1997  

177,840 

•                             *                             * 

•                             * 

§171.7    [Amended] 

4.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  the  following  changes  are  made: 

a.  Under  "Chlorine  Institute,  Inc.,"  for 
the  entry  "Standard  Chlorine  Angle 
Valve  Assembly,"  the  wording  "104-6, 
December  1, 1982"  is  revised  to  read 
"104-8,  July  1993". 

b.  Under  "Chlorine  Institute,  Inc.,"  for 
the  entry  "Excess  Flow  Valve  with 
Removable  Seat,"  the  wording  "101-6, 
September  1, 1973"  is  revised  to  read 
"101-7,  July  1993"  and,  in  column  2, 
the  reference  "178.337-11"  is  revised  to 
read  "178.337-8". 

c.  Under  "Chlorine  Institute,  Inc.,"  for 
the  entry  "Excess  Flow  Valve  with 
Removable  Basket,"  the  wording  "106- 
5,  September  1, 1973"  is  revised  to  read 
"106-6,  July  1993"  and,  in  column  2, 
the  reference  "178.337-11"  is  revised  to 
read  "178.337-8". 

5.  In  §  171.8,  the  following  definition 
is  added  in  alphabetical  order  to  read  as 
follows: 

§  1 71 .8    Definitions  and  abbreviations. 


Metered  delivery  service  means  a 
cargo  tank  unloading  operation 
conducted  at  a  metered  flow  rate  of 
378.5  liters  (100  gallons)  per  minute  or 
less  through  an  attached  delivery  hose 
with  a  nominal  inside  diameter  of  3.175 
centimeters  (1 V4  inches)  or  less. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45, 1.53. 

7.  In  §  173.315,  paragraphs  (k)  and  (n) 
are  revised  and  paragraph  (p)  is  added 
to  read  as  follows: 

§  1 73.31 5  Compressed  gases  in  cargo 
tanlcs  and  portable  tanks. 

(k)  A  nonspecification  cargo  tank 
meeting,  and  marked  in  conformance 
with,  the  edition  of  the  ASMS  Code  in 
effect  when  it  was  fabricated  may  be 
used  for  the  transportation  of  liquefied 
petroleimi  gas  provided  it  meets  all  of 
the  following  conditions: 

(1)  It  must  nave  a  minimum  design 
pressure  no  lower  than  250  psig. 

(2)  It  must  have  a  capacity  ofl3,247.5 
liters  (3,500  water  gallons)  or  less. 

(3)  It  must  have  been  manufactured  in 
conformance  with  the  ASME  Code  prior 
to  January  1, 1981,  according  to  its 
ASME  name  plate  and  manufacturer's 
data  report. 

(4)  It  must  conform  to  applicable 
provisions  of  NFPA  Pamphlet  58,  except 
to  the  extent  that  provisions  of 
Pamphlet  58  are  inconsistent  with 
requirements  in  parts  178  and  180  of 
this  subchapter. 

(5)  It  must  be  inspected,  tested,  and 
equipped  in  accordance  with  subpart  E 
of  part  180  of  this  subchapter  as 
specified  for  MC  331  cargo  tanks. 

(6)  Except  as  provided  in  this 
paragraph  (k),  it  must  be  operated 
exclusively  in  intrastate  commerce, 
including  its  operation  by  a  motor 
carrier  otherwise  engaged  in  interstate 
commerce,  in  a  state  where  its  operation 
was  permitted  by  law  (not  including  the 
incorporation  of  this  subchapter)  prior 
to  January  1, 1981.  A  cargo  tank  motor 
vehicle  operating  imder  authority  of  this 
section  may  cross  state  lines  to  travel  to 
and  from  a  qualified  assembly,  repair, 
maintenance,  or  requalification  facility. 
The  cargo  tank  need  not  be  cleaned  and 
purged,  but  it  may  not  contain  liquefied 
petroleiun  gas  in  excess  of  five  percent 
of  the  water  capacity  of  the  cargo  tank. 
If  the  vehicle  engine  is  supplied  fuel 
from  the  cargo  tank,  enough  fuel  in 


Federal  Register /Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


28047 


excess  of  five  percent  of  the  cargo  tank's 
water  capacity  may  be  carried  for  the 
trip  to  or  from  the  facility. 

(7)  It  must  have  been  used  to  transport 
liquefied  petroleum  gas  prior  to  January 
1. 1981. 


(8)  It  must  be  operated  in 
conformance  with  all  other 
reqiiirements  of  this  subchapter. 

*        *        *        *        » 

(n)  Emergency  discharge  control  for 
cargo  tanks  in  liquefied  compressed  gas 


service. — (1)  Required  emergency 
discharge  control  equipment.  Each  cargo 
tank  in  liquefied  compressed  gas  service 
must  have  an  emergency  discharge 
control  capability  as  specified  in  the 
following  table: 


§1 73.31 5{n)(1)n 


Material 


Delivery  service 


Required  emergency  dis- 
charge control  ca^Mlbility 


None. 


0) Division  2.2  materials  with  no  subsidiary  hazard,  excludirtg  an-    All 

hydrous  ammonia. 

(ii)  Division  2.3  materials : All 

('")  Division  2.2  materials  with  a  subsidiary  hazard,  Division  2.1    Other  than  metered  deliv 

materials,  and  anhydrous  ammonia.  ery  service. 

('V) Division  2.2  materials  with  a  subsidiary  hazard,  Division  2.1    Metered  delivery  service  ..    Paragraph  (n)(3)  of  this  seo- 

materials,  and  anhydrous  ammonia  in  a  cargo  tank  with  a  tion 

capacity  of  13,247.5  liters  (3,500  water  gallons)  or  less. 

M Division  2.2  materials  with  a  subsidiary  hazard,  Division  2.1     Metered  delivery  service 

materials,  and  anhydrous  ammonia  in  a  cargo  tank  with  a 
capacity  greater  than  13,247.5  liters  (3,500  water  gallons). 


Paragraph  (n)(2)  of  this 
-tion. 


Paragraph  (n)(2)  of  this  sec- 
tion. 


Para^ph  (n)(3)  of  ttiis  sec- 
tion, and,  for  obstructed 
view  deliveries  where  per- 
mitted by  §  1 77.840(p)  of 
this  sutx;hapter,  paragraph 
(n)(3)  or  (n)(4)  of  this  sec- 
tion. 


(2)  Cargo  tank  motor  vehicles  in  other 
than  metered  delivery  service.  A  cargo 
tank  motor  vehicle  in  other  than 
metered  delivery  service  must  have  a 
means  to  automatically  shut  off  the  flow 
of  product  without  the  need  for  human 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
complete  separation  of  a  liquid  delivery 
hose  {passive  shut-down  capability). 

(i)  Designed  flow  of  product  through 
a  bypass  in  the  valve  is  acceptable  when 
authorized  by  this  subchapter. 

(ii)  The  design  for  the  means  to 
automatically  shut  off  product  flow 
must  be  certified  by  a  Design  Certifying 
Engineer.  The  certification  must 
consider  any  specifications  of  the 
original  component  manufacturer  and 
must  explain  how  the  passive  means  to 
shut  off  the  flow  of  product  operates.  It 
must  also  outline  the  parameters  (e.g., 
temperature,  pressure,  types  of  product) 
within  which  the  passive  means  to  shut 
off  the  flow  of  product  is  designed  to 
operate.  All  components  of  the 
discharge  system  that  are  integral  to  the 
design  must  be  included  in  the 
certification.  A  copy  of  the  design 
certification  must  be  provided  to  the 
owner  of  the  cargo  tank  on  which  the 
equipment  will  be  installed. 

(iii)  Installation  must  be  performed 
under  the  supervision  of  a  Registered 
Inspector  unless  the  equipment  is 
installed  and  removed  as  part  of  regular 
operation  (e,g.,  a  hose).  The  Registered 
Inspector  must  certify  that  the 
equipment  is  installed  and  tested,  if  it^ 


is  possible  to  do  so  without  damaging 
the  equipment,  in  accordance  with  the 
Design  Certifying  Engineer's 
certiffcation.  The  Registered  Inspector 
must  provide  the  certification  to  the 
owner  of  the  cargo  tank  motor  vehicle. 

(3)  Cargo  tanks  in  metered  delivery 
service.  When  required  by  the  table  in 
paragraph  (n)(l)  of  this  section,  a  cargo 
tank  motor  vehicle  must  have  an  off- 
truck  remote  means  to  close  the  internal 
self-closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment 
upon  activation  by  a  qualified  person 
attending  the  imloading  of  the  cargo 
tank  motor  vehicle  (off-truck  remote 
shut-off).  It  must  function  reliably  at  a 
distance  of  45.72  meters  (150  feet).  The 
off-truck  remote  shut-off  activation 
device  must  not  be  capable  of  reopening 
the  internal  self-closing  stop  valve  after 
emergency  activation. 

(i)  The  emergency  discharge  control 
equipment  must  be  installed  under  the 
supervision  of  a  Registered  Inspector. 
Each  wireless  transmitter/receiver  must 
be  tested  to  demonstrate  that  it  will 
close  the  internal  self-closing  stop  valve 
and  shut  off  all  motive  and  auxiliary 
power  equipment  at  a  distance  of  91.44 
meters  (300  feet)  under  optimum 
conditions.  Emergency  discharge 
control  equipment  that  does  not  employ 
a  wireless  transmitter/receiver  must  be 
tested  to  demonstrate  its  functioning  at 
the  maximum  length  of  the  delivery 
hose. 

(ii)  The  Registered  Inspector  must 
certify  that  the  remote  control 


equipment  is  installed  in  accordance 
with  the  original  component 
manufacturer's  specifications  and  is 
tested  in  accordance  with  paragraph 
{n)(3){i)  of  this  section.  The  Registered 
Inspector  must  provide  the  owner  of  the 
cargo  tank  with  this  certification. 

(4)  Query  systems.  When  a 
transmitter/receiver  system  is  used  to 
satisfy  the  requirements  of  paragraph 
(n)(l)(v)  of  this  section,  it  must  close  the 
internal  self-closing  stop  valve  and  shut 
off  all  motive  and  auxiliary  power 
equipment  luiless  the  qualified  person 
attending  the  unloading  operation 
prevents  it  from  doing  so  at  least  once 
every  five  minutes.  Testing  and 
certification  must  be  as  specified  in 
paragraph  (n)(3)  of  this  section. 

(5)  Compliance  dates,  (i)  Each 
specification  MC  331  cargo  tank  motor 
vehicle  with  a  certificate  of  construction 
issued  two  or  more  years  after  July  1, 
1999,  must  have  an  appropriate 
emergency  discharge  control  capability 
as  specified  in  this  paragraph  (n). 

(ii)NoMC330,  MC331,or 
nonspecification  cargo  tank  motor 
vehicle  authorized  imder  paragraph  (k) 
of  this  section  may  be  operated  unless 
it  has  an  appropriate  emergency 
discharge  control  capability  as  specified 
in  this  paragraph  (n)  no  later  than  the 
date  of  its  first  scheduled  pressure  retest 
required  after  July  1,  2001.  No  MC  330, 
MC  331  or  nonspecification  cargo  tank 
motor  vehicle  authorized  imder 
paragraph  (k)  of  this  section  may  be 
operated  after  July  1,  2006,  unless  it  has 
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been  equipped  with  emergency 
discharge  control  equipment  as 
specified  in  this  parao-aph  (n). 
(iii)  No  MC  330,  MC  331.  or 
nonspecification  cargo  tank  motor 
vehicle  authorized  under  paragraph  (k) 
of  this  section,  with  a  capacity  over 
13,247.5  liters  (3,500  gallons)  used  in 
metered  delivery  service  may  be 
operated  unless  it  has  an  appropriate 
emergency  discharge  control  capability 
as  specified  in  this  paragraph  (n)  no 
later  than  July  1,  2003,  or  the  date  of  its 
first  scheduled  pressure  retest  required 
after  July  1,  2001,  whichever  is  earlier. 
***** 

(p)  Fusible  elements.  Each  MC  330, 
MC  331,  or  nonspecification  cargo  tank 
authorized  under  paragraph  (k)  of  this 
section  must  have  a  thermal  means  of 
closure  for  each  internal  self-closing 
stop  valve  as  specific?  in  §  178.337- 
8(a)(4)  of  this  subchapter. 

PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

8.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

9.  In  §  177.834,  paragraph  (i)(5)  is 
removed  and  paragraph  (i)(3)  is  revised 
to  read  as  follows: 

{177J34    G«rwral  rvquirMTtants. 

***** 

(i)  Attendance  requirements.  *  *  * 
(3)  Except  for  unloading  operations 
subject  to  §§  177.840  (p)  or  (q),  a 
qualified  person  "attends"  the  loading 
or  unloading  of  a  cargo  tank  if, 
throughout  the  process,  he  is  alert  and 
is  within  7.62  meters  (25  feet)  of  the 
cargo  tank.  The  qualified  person 
attending  the  imloading  of  a  cargo  tank 
must  have  an  unobstructed  view  of  the 
cargo  tank  and  delivery  hose  to  the 
maximiun  extent  practicable  during  the 
imloading  operation. 
***** 

10.  In  §  1 77.840,  paragraphs  (1) 
through  (u)  are  added  to  read  as  follows: 

§  1 77.840    Class  2  (gases)  materials. 

*        *        *        *        * . 

(1)  Operating  procedure.  By  January  1 , 
2000.  each  operator  of  a  cargo  tank 
motor  vehicle  transporting  a  liquefied 
compressed  gas  must  carry  on  or  within 
the  cargo  tank  motor  vehicle  written 
emergency  discharge  control  procedures 
for  ail  delivery  operations.  The 
procedures  must  describe  the  cargo  tank 
motor  vehicle's  emergency  discharge 
control  featiues  and,  for  a  passive  shut- 
down capability,  the  parameters  within 
which  they  are  designed  to  function. 
The  procedures  must  describe  the 


process  to  be  followed  if  using  a  facility- 
provided  hose  for  imloading  when  the 
cargo  tank  motor  vehicle  has  a  specially 
equipped  delivery  hose  assembly  to 
meet  die  requirements  of  §  173.315(n](2) 
of  this  subchapter. 

(m)  Ckirgo  tank  safety  check.  Before 
unloading  from  a  cargo  tank  motor 
vehicle  containing  a  liquefied 
compressed  gas,  the  qualified  person 
performing  the  function  must  check 
those  components  of  the  discharge 
system,  including  delivery  hose 
assemblies  and  piping,  that  are  readily 
observed  during  the  normal  course  of 
unloading  to  assure  that  they  are  of 
sound  quality,  without  obvious  defects 
detectable  through  visual  observation 
and  audio  awareness,  and  that 
connections  are  secure.  This  check  must 
be  made  after  the  pressure  in  the 
discharge  system  has  reached  at  least 
equilibrium  with  the  pressure  in  the 
cargo  tank.  Operators  need  not  use 
instruments  or  take  extraordinary 
actions  to  check  components  not  readily 
visible.  No  operator  may  unload 
liquefied  compressed  gases  fi-om  a  cargo 
tank  motor  vehicle  with  a  delivery  hose 
assembly  foimd  to  have  any  condition 
identified  in  §  180.416(g)(1)  of  this 
subchapter  or  with  piping  systems 
found  to  have  any  condition  identified 
in  §  180.416(g)(2)  of  this  subchapter. 

(n)  Emergency  shut  down.  If  there  is 
an  unintentional  release  of  product  to 
the  environment  during  unloading  of  a 
liquefied  compressed  gas,  the  qualified 
person  imloading  the  cargo  tank  motor 
vehicle  must  promptly  shut  the  internal 
self-closing  stop  valve  or  other  primary 
means  of  closure  and  shut  down  all 
motive  and  auxiliary  power  equipment. 

(0)  Daily  test  of  off-truck  remote  shut- 
off  activation  device.  For  a  cargo  tank 
motor  vehicle  equipped  with  an  off- 
truck  remote  means  to  close  the  internal 
self-closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment, 
an  operator  must  successfully  test  the 
activation  device  within  18  hours  prior 
to  the  first  delivery  of  each  day.  For  a 
wireless  transmitter/receiver,  the  person 
conducting  the  test  must  be  at  least 
45.72  meters  (150  feet)  from  the  cargo 
tank  and  may  have  the  cargo  tank  in  his 
line  of  sight. 

(p)  Unloading  procedures  for  liquefied 
petroleum  gas  and  anhydrous  ammonia 
in  metered  delivery  service.  An  operator 
must  use  the  following  procedures  for 
unloading  liquefied  petroleum  gas  or 
anhydrous  ammonia  from  a  cargo  tank 
motor  vehicle  in  metered  delivery 
service: 

(1)  For  a  cargo  tank  with  a  capacity  of 
13,247.5  liters  (3,500  water  gallons)  or 
less,  excluding  delivery  hose  and 
piping,  the  qualified  person  attending 


the  unloading  operation  must  remain 
within  45.72  meters  (150  feet)  of  the 
cargo  tank  and  7.62  meters  (25  feet)  of 
the  delivery  hose  and  must  observe  both 
the  cargo  tank  and  the  receiving 
container  at  least  once  every  five 
minutes  when  the  internal  self-closing 
stop  valve  is  open  during  unloading 
operations  that  take  more  than  five 
minutes  to  complete. 

(2)  For  a  cargo  tank  with  a  capacity 
greater  than  13,247.5  liters  (3,500  water 
gallons),  excluding  delivery  hose  and 
piping,  the  qualified  person  attending 
the  unloading  operation  must  remain 
within  45.72  meters  (150  feet)  of  the 
cargo  tank  and  7.62  meters  (25  feet)  of 
the  delivery  hose  when  the  internal  self- 
closing  stop  valve  is  open.  - 

(i)  Except  as  provided  in  paragraph 
(p)(2)(ii)  of  this  section,  the  qualified 
person  attending  the  unloading 
operation  must  have  an  unobstructed 
view  of  the  cargo  tank  and  delivery  hose 
to  the  maximum  extent  practicable, 
except  during  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container. 

(ii)  For  deliveries  where  the  qualified 
person  attending  the  unloading 
operation  cannot  maintain  an 
unobstructed  view  of  the  cargo  tank, 
when  the  internal  self-closing  stop  valve 
is  open,  the  qualified  person  must 
observe  both  the  cargo  tank  and  the 
receiving  container  at  least  once  every 
five  minutes  during  unloading 
operations  that  take  more  than  five 
minutes  to  complete.  In  addition,  by  the 
compliance  dates  specified  in 
§§  173.315(n)(5)  and  180.405(m)(3)  of 
this  subchapter,  the  cargo  tank  motor 
vehicle  must  have  an  emergency 
discharge  control  capability  that  meets 
the  requirements  of  §  173.315(n)(2)  or 
§173.315(n)(4)  of  this  subchapter. 

(q)  Unloading  procedures  for  liquefied 
petroleum  gas  and  anhydrous  ammonia 
in  other  than  metered  delivery  service. 
An  operator  must  use  the  following 
procedures  for  unloading  liquefied 
petroleum  gas  or  anhydrous  ammonia 
from  a  cargo  tank  motor  vehicle  in  other 
than  metered  delivery  service: 

(1)  The  qualified  person  attending  the 
unloading  operation  must  remain 
within  7.62  meters  (25  feet)  of  the  cargo 
tank  when  the  internal  self-closing  stop 
valve  is  open. 

(2)  The  qualified  person  attending  the 
unloading  operation  must  have  an 
unobstructed  view  of  the  cargo  tank  and 
delivery  hose  to  the  maximum  extent 
practicable,  except  during  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container. 

(r)  Unloading  using  facility-provided 
hoses.  A  cargo  tank  motor  vehicle 
equipped  with  a  specially  designed 
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delivery  hose  assembly  to  meet  the 
requirements  of  §  173.315(n)(2)  of  this 
subchapter  may  be  imloaded  using  a 
delivery  hose  assembly  provided  by  the 
receiving  facility  under  the  following 
conditions: 

(1)  The  qualified  person  monitoring 
unloading  must  visually  examine  the 
facility  hose  assembly  for  obvious 
defects  prior  to  its  use  in  the  unloading 
operation. 

(2)  The  qualified  person  monitoring 
imloading  must  remain  within  arm's 
reach  of  the  mechanical  means  of 
closure  for  the  internal  self-closing  stop 
valve  when  the  internal  self-closing  stop 
valve  is  open  except  for  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container.  For 
chlorine  cargo  tanks,  the  qualified 
person  must  remain  within  arm's  reach 
of  a  means  to  stop  the  flow  of  product 
except  for  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container. 

(3)  If  the  facility  hose  is  equipped 
with  a  passive  means  to  shut  off  the 
flow  of  product  that  conforms  to  and  is 
maintained  to  the  periormance  standard 
in  §  173.315(n)(2)  of  this  subchapter,  the 
qualified  person  may  attend  the 
unloading  operation  in  accordance  with 
the  attendance  requirements  prescribed 
for  the  material  being  unloaded  in 

§  177.834  of  this  section. 

(s)  Off-truck  remote  shut-off 
activation  device.  For  a  cargo  tank 
motor  vehicle  with  an  off-truck  remote 
control  shut-off  capability  as  required 
by  §§  173.315(n)(3)  or  (n)(4)  of  this 
subchapter,  the  qualified  person 
attending  the  imloading  operation  must 
be  in  possession  of  the  activation  device 
at  all  times  during  the  imloading 
process.  This  requirement  does  not 
apply  if  the  activation  device  is  part  of 
a  system  that  will  shut  off  the  unloading 
operation  without  human  intervention 
in  the  event  of  a  leak  or  separation  in 
the  hose. 

(t)  Unloading  without  appropriate 
emergency  discharge  control  equipment. 
Until  a  cargo  tank  is  equipped  with 
emergency  discharge  control  equipment 
in  conformance  with  §§  173.315(n)(2) 
and  180.405(m)(l)  of  this  subchapter, 
the  qualified  person  attending  the 
imloading  operation  must  remain 
within  arm's  reach  of  a  means  to  close 
the  internal  self-closing  stop  valve  when 
the  internal  self-closing  stop  valve  is 
open  except  during  short  periods  when 
the  qualified  person  must  activate 
controls  or  monitor  the  receiving 
container.  For  chlorine  cargo  tanks,  the 
qualified  person  must  remain  within 
arm's  reach  of  a  means  to  stop  the  flow 
of  product  except  for  short  periods 


when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container. 

(u)  Unloading  of  chlorine  cargo  tanks. 
After  July  1,  2001,  imloading  of  chlorine 
from  a  cargo  tank  must  be  performed  in 
compliance  with  Section  3  of  Pamphlet 
57,  Emergency  Shut-off  Systems  for 
Bulk  Transfer  of  Chlorine,  of  the 
Chlorine  Institute. 

PART  178— SPEaFICATIONS  FOR 
PACKAGIN6S 

11.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

12.  In  §  178.337-1,  new  paragraph  (g) 
is  added  to  read  as  follows: 

%  1 78.337-1    General  requirements. 

***** 

(g)  Definitions.  The  following 
definitions  apply  to  §§  178.337-1 
through  178.337-18: 

Emergency  discharge  control  means 
the  ability  to  stop  a  cargo  tank 
unloading  operation  in  the  event  of  an 
unintentional  release.  Emergency 
discharge  control  can  utilize  passive  or 
off-truck  remote  means  to  stop  the 
unloading  operation.  A  passive  means 
of  emergency  discharge  control 
automatically  shuts  off  the  flow  of 
product  without  the  need  for  human 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
complete  separation  of  the  liquid 
delivery  hose.  An  off-truck  remote 
means  of  emergency  discharge  control 
permits  a  qualified  person  attending  the 
unloading  operation  to  close  the  cargo 
tank's  internal  self-closing  stop  valve 
and  shut  off  all  motive  and  auxiliary 
power  equipment  at  a  distance  from  the 
cargo  tank  motor  vehicle. 

Excess  flow  valve,  integral  excess  flow 
valve,  or  excess  flow  feature  means  a 
component  that  will  close  automatically 
if  the  flow  rate  of  a  gas  or  liquid  through 
the  component  reaches  or  exceeds  the 
rated  flow  of  gas  or  liquid  specified  by 
the  original  valve  manufacturer  when 
piping  mounted  directly  on  the  valve  is 
sheared  off  before  the  first  valve,  pump, 
or  fitting  downstream  fium  the  valve. 

Internal  self-closing  stop  valve  means 
a  primary  shut  off  valve  installed  in  a 
product  discharge  outlet  of  a  cargo  tank 
and  designed  to  be  kept  closed  by  self- 
stored  energy. 

Primary  discharge  control  system 
means  a  primary  shut-off  installed  at  a 
product  discharge  outlet  of  a  cargo  tank 
consisting  of  an  internal  self-closing 
stop  valve  that  may  include  an  integral 
excess  flow  valve  or  an  excess  flow 
feature,  together  with  linkages  that  must 
be  installed  between  the  valve  and 


remote  actuator  to  provide  manual  and 
thermal  on-truek  remote  means  of 
closure. 

13.  Section  178.337-8  is  revised  to 
read  as  follows: 

1 1 78.337-8    Openings,  inlets,  and  outlets. 

(a)  General.  The  requirements  in  this 
paragraph  (a)  apply  to  MC  331  cargo 
tanks  except  for  those  used  to  transport 
chlorine.  The  requirements  for  inlets 
and  outlets  on  chlorine  cargo  tanks  are 
in  paragraph  (b)  of  this  section. 

(1)  An  opening  must  be  provided  on 
each  cargo  tank  used  for  the 
transportation  of  liquefied  materials  to 
permit  complete  drainage. 

(2)  Except  for  gauging  devices, 
thermometer  wells,  pressure  relief 
valves,  manhole  openings,  product  inlet 
openings,  and  product  discharge 
openings,  each  opening  in  a  cargo  tank 
must  be  closed  with  a  plug,  cap,  or 
bolted  flange. 

(3)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  product  inlet 
opening,  including  vapor  return  lines, 
must  be  fitted  with  a  back  flow  check 
valve  or  an  internal  self-closing  stop 
valve  located  inside  the  cargo  tank  or 
inside  a  welded  nozzle  that  is  an 
integral  part  of  the  cargo  tank.  The  valve 
seat  must  be  located  inside  the  cargo     * 
tank  or  within  2.54  centimeters  (one 
inch)  of  the  external  face  of  the  welded 
flange.  Damage  to  parts  exterior  to  the 
cargo  tank  or  mating  flange  must  not 
prevent  effective  seating  of  the  valve. 
All  parts  of  a  valve  inside  a  cargo  tank 
or  welded  flange  must  be  made  of 
material  that  will  not  corrode  or 
deteriorate  in  the  presence  of  the  lading. 

(4)  Except  as  provided  in  paragraphs 
{a)(5),  (b),  and  (c)  of  this  section,  each 
liquid  or  vapor  discharge  outlet  must  be 
fitted  with  a  primary  discharge  control 
system  as  defined  in  §  178.337-l(g). 
TTiennal  remote  operators  must  activate 
at  a  temperature  of  121.11''C  (250  "F)  or 
less.  Linkages  between  closures  and 
remote  operators  must  be  corrosion 
resistant  and  effective  in  all  types  of 
environmental  conditions  incident  to 
discharging  of  product. 

(i)  On  a  cargo  tank  over  13,247.5  liters 
(3,500  gallons)  water  capacity,  thermal 
and  mechanical  means  of  remote 
closure  must  be  installed  at  the  ends  of 
the  cargo  tank  in  at  least  two  diagonally 
opposite  locations.  If  the  loading/ 
imloading  connection  at  the  cargo  tank 
is  not  in  the  general  vicinity  of  one  of 
the  two  locations  specified  in  the  first 
sentence  of  this  paragraph  (a)(4)(i), 
additional  means  of  thermal  remote 
closure  must  be  installed  so  that  heat 
from  a  fire  in  the  loading/unloading 
connection  area  or  the  discharge  pump 
will  activate  the  primary  discharge 
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control  system.  The  loading/unloading 
connection  area  is  where  hoses  or  hose 
reels  are  connected  to  the  permanent 
metal  piping. 

(ii)  On  a  cargo  tank  of  13,247.5  liters 
(3,500  gallons)  water  capacity  or  less,  a 
thermal  means  of  remote  closure  must 
be  installed  at  or  near  the  internal  self- 
closing  stop  valve.  A  mechanical  means 
of  remote  closiu«  must  be  installed  on 
the  end  of  the  cargo  tank  furthest  away 
from  the  loading/imloading  connection 
area.  The  loading/unloading  connection 
area  is  where  hoses  or  hose  reels  are 
connected  to  the  permanent  metal 
piping.  Linkages  between  closiu«s  and 
remote  operators  must  be  corrosion 
resistant  and  effective  in  all  types  of 
environmental  conditions  incident  to 
discharge  of  product. 

(iii)  All  parts  of  a  valve  inside  a  cargo 
tank  or  within  a  welded  flange  must  be 
made  of  material  that  will  not  corrode 
or  deteriorate  in  the  presence  of  the 
lading. 

(iv)  An  excess  flow  valve,  integral 
excess  flow  valve,  or  excess  flow  feature 
must  close  if  the  flow  reaches  the  rated 
flow  of  a  gas  or  liquid  specified  by  the 
original  valve  manufacturer  when 
piping  mounted  directly  on  the  valve  is 
sheared  off  before  the  first  valve,  piunp, 
or  fitting  downstream  from  the  excess 
flow  valve,  integral  excess  flow  valve,  or 
excess  flow  feature. 

(v)  An  integral  excess  flow  valve  or 
the  excess  flow  feature  of  an  internal 
self-closuig  stop  valve  may  be  designed 
with  a  bypass,  not  to  exceed  0.1016 
centimeters  (0.040  inch)  diameter 
opening,  to  allow  equalization  of 
pressure. 

(vi)  The  internal  self-closing  stop 
valve  must  be  designed  so  that  the  self- 
stored  energy  source  and  the  valve  seat 
are  located  Inside  the  cargo  tank  or 
within  2.54  centimeters  (one  inch)  of 
the  external  face  of  the  welded  flange. 
Damage  to  parts  exterior  to  the  cargo 
tank  or  mating  flange  must  not  prevent 
effective  seating  of  the  valve. 

(5)  A  primary  discharge  control 
system  is  not  required  on  the  following: 

(i)  A  vapor  or  liquid  discharge 
opening  of  less  than  IV*  NPT  equipped 
with  an  excess  flow  valve  together  with 
a  manually  operated  external  stop  valve 
in  place  of  an  internal  self-closing  stop 
valve. 

(ii)  An  engine  fuel  line  on  a  truck- 
moimted  cargo  tank  of  not  more  than  % 
NPT  equipped  with  a  valve  having  an 
integral  excess  flow  valve  or  excess  flow 
featiue. 

(iii)  A  cargo  tank  motor  vehicle 
certified  before  January  1, 1995,  unless 
intended  for  use  to  transport  a 
flammable  liquid,  flammable  gas. 


hydrogen  chloride,  refrigerated  liquid, 
or  anhydrous  ammonia. 

(6)  In  addition  to  the  internal  self- 
closing  stop  valve,  each  filling  and 
discharge  line  must  be  fitted  with  a  stop 
valve  located  in  the  line  between  the 
internal  self-closing  stop  valve  and  the 
hose  coimection.  A  back  flow  check 
valve  or  excess  flow  valve  may  not  be 
used  to  satisfy  this  requirement. 

(7)  An  excess  flow  valve  may  be 
designed  with  a  bjrpass,  not  to  exceed  a 
0.1016  centimeter  (0.040  inch)  diameter 
opening,  to  allow  equalization  of 
pressure. 

(b)  Inlets  and  discharge  outlets  on 
chlorine  tanks.  The  inlet  and  discharge 
outlets  on  a  cargo  tank  used  to  transport 
chlorine  must  meet  the  requirements  of 
§  178.337-l(c)(2)  and  must  be  fitted 
with  an  internal  excess  flow  valve.  In 
addition  to  the  internal  excess  flow 
valve,  the  inlet  and  discharge  outlets 
must  be  equipped  with  an  external  stop 
valve  (angle  valve).  Excess  flow  valves 
must  conform  to  the  standards  of  The 
Chlorine  Institute,  Inc.,  as  follows: 

(1)  A  valve  conforming  to  Drawing 
101-7,  dated  July  1993,  must  be 
installed  imder  each  liquid  angle  valve. 

(2)  A  valve  conforming  to  Drawing 
106-6,  dated  Jidy  1993,  must  be 
installed  xmder  each  gas  angle  valve. 

(c)  Discharge  outlets  on  carbon 
dioxide,  refrigerated  liquid,  cargo  tanks. 
A  discharge  outlet  on  a  cargo  tank  used 
to  transport  carbon  dioxide,  refrigerated 
liquid  is  not  required  to  be  fitted  with 
an  internal  self-closing  stop  valve. 

14.  In  §  178.337-9,  paragraph  (b)(6)  is 
revised,  paragraph  (b)(7)  is  redesignated 
as  paragraph  (b)(8)  and  revised,  a  new 
paragraph  (b)(7)  is  added,  and  paragraph 
(c)  is  revised  to  read  as  follows: 

}  178.337-9    Pressure  raltof  devices, 
piping,  valves,  hoses,  and  fittings. 

***** 

(b)  Piping,  valves,  hose,  and  fittings. 
*  *  * 

(6)  Cargo  tank  manufacturers  and 
fabricators  must  demonstrate  that  all 
piping,  valves,  and  fittings  on  a  cargo 
tank  are  free  from  leaks.  To  meet  this 
requirement,  the  piping,  valves,  and 
fittings  must  be  tested  after  installation 
at  not  less  than  80  percent  of  the  design 
pressiire  marked  on  the  cargo  tank. 

(7)  A  hose  assembler  must: 

(i)  Permanently  mark  each  hose 
assembly  with  a  unique  identification 
number. 

(ii)  Demonstrate  that  each  hose 
assembly  is  free  from  leaks  by 
performing  the  tests  and  inspections  in 
§  180.416(f)  of  this  subchapter. 

(iii)  Mark  each  hose  assembly  with 
the  month  and  year  of  its  original 
pressure  test 


(8)  Chlorine  cargo  tariks.  Angle  valves 
on  cargo  tanks  intended  for  chlorine 
service  must  conform  to  Drawing  104- 
8,  dated  July  1993,  in  the  standards  of 
The  Chlorine  Institute.  Before 
installation,  each  angle  valve  must  be 
tested  for  leakage  at  not  less  than  225 
psig  using  dry  air  or  inert  gas. 

(c)  Marking  inlets  and  outlets.  Except 
for  gauging  devices,  thermometer  wells, 
and  pressure  relief  valves,  each  cargo 
tank  inlet  and  outlet  must  be  marked 
"liquid"  or  "vapor"  to  designate 
whether  it  commimicates  with  liquid  or 
vapor  when  the  cargo  tank  is  filled  to 
the  maximum  permitted  filling  density. 
A  filling  line  that  commimicates  with 
vapor  may  be  marked  "spray-fill" 
instead  of  "vapor." 
***** 

15.  Section  178.337-11  is  revised  to 
read  as  follows: 


§178.337-11 
control. 


Emergency  discharge 


(a)  Emergency  discharge  control 
equipment.  Emergency  discharge 
control  equipment  must  be  installed  in 
a  liquid  diischaige  line  as  specified  by 
product  and  service  in  §  173.315(n)  of 
this  subchapter.  The  performance  and 
certification  requirements  for  emergency 
discharge  control  equipment  are 
specified  in  §  173.315(n)  of  this 
subchapter  and  are  not  a  part  of  the 
cargo  tank  motor  vehicle  certification 
made  iinder  this  specification. 

(b)  Engine  fiiel  fines.  On  a  truck- 
moimted  cargo  tank,  emergency 
discharge  control  equipment  is  not 
required  on  an  engine  fuel  line  of  not 
more  than  V*  NPT  equipped  with  a 
valve  having  an  integral  excess  flow 
valve  or  excess  flow  feature. 

PART  180— CONTINUING 
QUAUFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

16.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
part  1.53 

17.  In  §  180.403,  the  introductory  text 
for  the  definition  "Modification"  is 
revised,  and  definitions  for  "Delivery 
hose  assembly"  and  "Piping  system"  are 
added  in  alphabetical  order  to  read  as 
follows: 

S  180.403    Definitions. 

***** 

Delivery  hose  assembly  means  a 
liquid  delivery  hose  and  its  attached 
couplings. 

***** 

Modification  means  any  change  to  the 
original  design  and  construction  of  a 
cargo  tank  or  a  cargo  tank  motor  vehicle 
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that  affects  its  structxiral  integrity  or 
lading  retention  capability  including 
changes  to  equipment  certified  as  part  of 
an  emergency  discharge  control  system 
required  by  §  173.315(n)(2)  of  this 
subchapter.  Any  modification  that 
involves  welding  on  the  cargo  tank  wall 
must  also  meet  all  requirements,  for 
"Repair"  as  defined  in  this  section. 
Excluded  fit>m  this  category  are  the 
following: 
***** 

Piping  system  means  any  comp(foent 
of  a  cargo  tank  delivery  system,  other 
than  a  delivery  hose  assembly,  that 
contains  product  diuing  loading  or 
imloading. 
***** 

18.  In  §  180.405,  paragraphs  (m)  and 
(n)  are  added  to  read  as  follows: 

§  1 80.405    Qualification  of  cargo  tanlcs. 

***** 

(m)  Specification  MC  330,  MC  331 
cargo  tank  motor  vehicles,  and 
nonspecification  cargo  tank  motor 
vehicles  conforming  to  §173.315(k)  of 
this  subchapter,  intended  for  use  in  ti\e 
transportation  of  liquefied  compressed 
gases.  (1)  No  later  than  the  date  of  its 
first  scheduled  pressure  test  after  July  1, 
2001,  each  specification  MC  330  and 
MC  331  cargo  tank  motor  vehicle,  and 
each  nonspecification  cargo  tank  motor 
vehicle  conforming  to  §  173.315{k)  of 
this  subchapter,  marked  and  certified 
before  July  1,  2001,  that  is  used  to 
transport  a  Division  2.1  material,  a 
Division  2.2  material  with  a  subsidiary 
hazard,  a  Division  2.3  material,  or 
anhydrous  ammonia  must  have  an 
emergency  discharge  control  capability 
as  specified  in  §  173.315(n)  of  this 
subchapter.  Each  passive  shut-off 
system  installed  prior  to  July  1,  2001, 
must  be  certified  by  a  Design  Certifying 
Engineer  that  it  meets  the  requirements 
of  §  173.315(n)(2)  of  this  subchapter. 

(2)  The  requirement  in  paragraph 
(m)(l)  of  this  section  does  not  apply  to 
a  cargo  tank  equal  to  or  less  than 
13,247.5  liters  (3,500  gallons)  water 
capacity  transporting  in  metered 
delivery  service  a  Division  2.1  material, 
a  Division  2.2  material  with  a  subsidiary 
hazard,  or  anhydrous  ammonia 
equipped  with  an  off-truck  remote  shut- 
off  device  that  was  installed  prior  to 
July  1,  2000.  The  device  must  be 
capable  of  stopping  the  transfer  of 
lading  by  operation  of  a  transmitter 
carried  by  a  qualified  person  attending 
unloading  of  the  cargo  tank.  The  device 
is  subject  to  the  requirement  in 

§  177.840(o)  of  this  subchapter  for  a 
daily  test  at  45.72  meters  (150  feet). 

(3)  Each  specification  MC  330  and  MC 
331  cargo  tank  in  metered  delivery 


service  of  greater  than  13,247.5  liters 
(3,500  gallons)  water  capacity 
transporting  a  Division  2.1  material,  a 
Division  2.2  material  with  a  subsidiary 
hazard,  or  anhydrous  ammonia,  marked 
and  certified  before  July  1, 1999,  must 
have  an  emergency  discharge  control 
capability  as  specified  in  §§  173.315(n) 
and  177.840  of  this  subchapter  no  later 
than  the  date  of  its  first  scheduled 
pressure  test  after  July  1,  2001,  or  July 
1,  2003,  whichever  is  earlier. 

(n)  Thermal  activation.  No  later  than 
the  date  of  its  first  schediUed  leakage 
test  after  July  1, 1999,  each  specification 
MC  330  or  MC  331  cargo  tank  motor 
vehicle  and  each  nonspecification  cargo 
tank  motor  vehicle  conforming  to 
§  173.315(k)  of  this  subchapter,  marked 
and  certified  before  July  1, 1999.  that  is 
used  to  transport  a  liquefied  compressed 
gas,  other  than  carbon  dioxide  and 
chlorine,  that  has  a  water  capacity  of 
13,247.5  liters  (3,500  gallons)  or  less 
must  be  equipped  with  a  means  of 
thermal  activation  for  the  internal  self- 
closing  stop  valve  as  specified  in 
§  178.337-8(a)(4)  of  this  subchapter. 

19.  In  §  180.407,  paragraph  {h)(l)(iii) 
is  added,  existing  paragraphs  (h)(4) 
through  (h)(8)  are  redesignated  as 
paragraphs  (h)(5)  through  (h)(9), 
respectively,  and  a  new  paragraph  (h)(4) 
is  added  to  read  as  follows: 

§  1 80.407    Raquirements  for  last  and 
inspection  of  specification  cargo  tanlcs. 

***** 

(h)  Leakage  test.  (1)  *  *  * 

(iii)  An  operator  of  a  specification  MC 
330  or  MC  331  cargo  tank,  and  a 
nonspecification  cargo  tank  authorized 
under  §  173.315(k)  of  this  subchapter, 
equipped  with  a  meter  may  check  leak 
tightness  of  the  internal  self-closing  stop 
valve  by  conducting  a  meter  creep  test. 
(See  Appendix  B  to  this  part.) 
***** 

(4)  After  July  1,  2000,  Registered 
Inspectors  of  specification  MC  330  and 
MC  331  cargo  tanks,  and 
nonspecification  cargo  tanks  authorized 
imder  §  173.315(k)  of  this  subchapter 
must  visually  inspect  the  delivery  hose 
assembly  and  piping  system  while  the 
assembly  is  under  leakage  test  pressure 
utilizing  the  rejection  criteria  listed  in 
§  180.416(g).  Delivery  hose  assemblies 
not  permanently  attached  to  the  cargo 
tank  motor  vehicle  may  be  inspected 
separately  from  the  cargo  tank  motor 
vehicle.  In  addition  to  a  written  record 
of  the  inspection  prepared  in 
accordance  with  §  180.417(b),  the 
Registered  Inspector  conducting  the 
hose  test  must  note  the  hose 
identification  number,  the  date  of  the 
original  hose  assembly  test,  and  the 


condition  of  the  hose  assembly  and 
piping  system  tested. 

*        *        *        *        * 

20.  Section  180.416  is  added  to  read 
as  follows: 

§  1 80.41 6    Discharge  system  inspection 
and  maintenance  program  for  cargo  tanks 
transporting  liquefied  compressed  gases. 

(a)  Applicability.  This  section  is 
applicable  to  an  operator  using 
specification  MC  330,  MC  331,  and 
nonspecification  cai^o  tanks  authorized 
under  §  173.315(k)  of  this  subchapter  for 
transportation  of  liquefied  compressed 
gases  other  than  cart>on  dioxide. 
Paragraphs  (b).  (c),  (d)(1),  (d)(5).  (e),  (f). 
and  (g)(1)  of  this  section,  applicable  to 
delivery  hose  assemblies,  apply  only  to 
hose  assemblies  installed  or  carried  on 
the  cargo  tank. 

(b)  Hose  identification.  By  July  1, 
2000,  the  operator  must  assure  that  each 
delivery  hose  assembly  is  permanently 
marked  with  a  unique  identification 
number  and  maximiun  working 
pressure. 

(c)  Post-delivery  hose  check.  After 
each  unloading,  the  operator  must 
visually  check  that  portion  of  the 
delivery  hose  assembly  deployed  during 
the  unloading. 

(d)  Monthly  inspections  and  tests.  (1) 
The  operator  must  visually  inspect  each 
delivery  hose  assembly  at  least  once 
each  calendar  month  the  delivery  hose 
assembly  is  in  service. 

(2)  The  operator  must  visually  inspect 
the  piping  system  at  least  once  each 
calendar  month  the  cargo  tank  is  in 
service.  The  inspection  must  include 
fusible  elements  and  all  components  of 
the  piping  system,  including  bolts, 
coimections,  and  seals. 

(3)  At  least  once  each  calendar  month 
a  cargo  tank  is  in  service,  the  operator 
must  actuate  all  emeigency  discharge 
control  devices  designed  to  close  the 
internal  self-closing  stop  valve  to  assure 
that  all  linkages  operate  as  designed.  , 
Appendix  A  to  this  part  outlines 
acceptable  procedures  that  may  be  used 
for  this  test. 

(4)  The  operator  of  a  cargo  tank  must 
check  the  internal  self-closing  stop 
valve  in  the  liquid  discharge  opening  for 
leakage  through  the  valve  at  least  once 
each  calendar  month  the  cargo  tank  is 
in  service.  On  cargo  tanks  equipped 
with  a  meter,  the  meter  creep  test  as    • 
outlined  in  Appendix  B  to  this  part  or 

a  test  providing  equivalent  accvuacy  is 
acceptable.  For  cargo  tanks  that  are  not 
eqmpped  with  a  meter,  Ap(>endix  B  to 
this  part  outlines  one  acceptable  method 
that  may  be  used  to  check  internal  self- 
closing  stop  valves  for  closure. 

(5)  After  JiUy  1,  2000,  the  operator 
must  note  each  inspection  in  a  record. 
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That  record  must  include  the  inspection 
date,  the  name  of  the  person  performing 
the  inspection,  the  hose  assembly 
identification  number,  the  company 
name,  the  date  the  hose  was  assembled 
and  tested,  and  an  indication  that  the 
delivery  hose  assembly  and  piping 
system  passed  or  failed  the  tests  and 
inspections.  A  copy  of  each  test  and 
inspection  record  must  be  retained  by 
the  operator  at  its  principal  place  of 
business  or  where  the  vehicle  is  housed 
or  maintained  imtil  the  next  test  of  the 
same  type  is  successfully  completed. 

(e)  Annual  hose  leakage  test.  The 
owner  of  a  delivery  hose  assembly  that 
is  not  permanently  attached  to  a  cargo   _ 
tank  motor  vehicle  must  ensure  that  the 
hose  assembly  is  annually  tested  in 
accordance  with  §  180.407(h)(4). 

(f)  New  or  repaiicd  delivery  hose 
assemblies.  Each  operator  of  a  cargo 
tank  must  ensure  each  new  and  repaired 
delivery  hose  assembly  is  tested  at  a 
minimiun  of  120  percent  of  the  hose 
maximum  working  pressing. 

(1)  The  operator  must  visually 
examine  the  delivery  hose  assembly 
while  it  is  under  pressure. 

(2)  Upon  successful  completion  of  the 
pressure  test  and  inspection,  the 
operator  must  assure  that  the  delivery 
hose  assembly  is  permanently  marked 
with  the  month  and  year  of  the  test. 

(3)  After  July  1,  2000,  the  operator 
must  complete  a  record  documenting 
the  test  and  inspection,  including  the 
date,  the  signature  of  the  inspector,  the 
hose  owner,  the  hose  identification 
number,  the  date  of  original  delivery 
hose  assembly  and  test,  notes  of  any 
defects  observed  and  repairs  made,  and 
an  indication  that  the  delivery  hose 
assembly  passed  or  failed  the  tests  and 
inspections.  A  copy  of  each  test  and 
inspection  record  must  be  retained  by 
the  operator  at  its  principal  place  of 
business  or  where  the  vehicle  is  housed 
or  maintained  until  the  next  test  of  the 
same  type  is  successfully  completed. 

(g)  Rejection  criteria.  (1)  No  operator 
may  use  a  delivery  hose  assembly 
determined  to  have  any  condition 
identified  below  for  unloading  liquefied 
compressed  gases.  An  operator  may 
remove  and  replace  damaged  sections  or 
correct  defects  discovered.  Repaired 
hose  assemblies  may  be  placed  back  in 
service  if  retested  successfully  in 
accordance  with  paragraph  (f)  of  this 
section. 

(i)  Damage  to  the  hose  cover  that 
exposes  the  reinforcement. 

(ii)  Wire  braid  reinforcement  that  has 
been  kinked  or  flattened  so  as  to 
permanently  deform  the  wire  braid. 


(iii)  Soft  spots  when  not  under 
pressure,  bulging  under  pressure,  or 
loose  outer  covering. 

(iv)  Damaged,  slipping,  or  excessively 
worn  hose  couplings. 

(v)  Loose  or  missing  bolts  or 
fastenings  on  bolted  hose  coupling 
assemblies. 

(2)  No  operator  may  use  a  cargo  tank 
with  a  piping  system  found  to  have  any 
condition  identified  in  this  paragraph 
(g)(2)  for  imloading  liquefied 
compressed  gases. 

(i)  Any  external  leak  identifiable 
without  the  use  of  instnunents. 

(ii)  Bolts  that  are  loose,  missing,  or 
severely  corroded. 

(iii)  Manual  stop  valves  that  will  not 
actuate. 

(iv)  Rubber  hose  flexible  connectors 
with  any  condition  outlined  in 
paragraph  (g)(1)  of  this  section. 

(v)  Stainless  steel  flexible  connectors 
with  damaged  reinforcement  braid. 

(vi)  Internal  self-closing  stop  valves 
that  fail  to  close  or  that  permit  leakage 
through  the  valve  detectable  without  the 
use  of  instruments. 

(vii)  Pipes  or  joints  that  are  severely 
corroded. 

21.  In  §  180.417,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  1 80.41 7    Reporting  and  record  retention 
requirements. 

(a)  Vehicle  certification.  (1)  Each 
owner  of  a  specification  cargo  tank  must 
retain  the  manufactiuBr's  certificate,  the 
manufacturer's  ASME  UlA  data  report, 
where  applicable,  and  related  papers 
certifying  that  the  specification  cargo 
tank  identified  in  the  documents  was 
manufactiu'ed  and  tested  in  accordance 
with  the  applicable  specification.  This 
would  include  any  certification  of 
emergency  discharge  control  systems 
required  by  §  173.315(n)  of  this 
subchapter  or  §  180.405(m).  The  owner 
must  retain  the  dociunents  throughout 
his  ownership  of  the  specification  cargo 
tank  and  for  one  year  thereafter.  In  the 
event  of  a  change  in  ownership,  the 
prior  owner  must  retain  non-fading 
photo  copies  of  these  documents  for  one 
year. 
***** 

22.  Appendices  A  and  B  are  added  to 
part  180  to  read  as  follows: 

Appendix  A  to  Part  180 — Internal  Self- 
closing  Stop  Valve  Emergency  Closure  Test 
for  Liquefied  Compressed  Gases 

1.  In  performing  this  test,  all  internal  self- 
closing  stop  valves  must  be  opened.  Each 
emergency  discharge  control  remote  actuator 
(on-truck  and  off-truck)  must  be  operated  to 


ensure  that  each  internal  self-closing  stop 
valve's  lever,  piston,  or  other  valve  indicator 
has  moved  to  the  closed  position. 

2.  On  pump-actuated  pressure  differential 
internal  valves,  the  three-way  toggle  valve 
handle  or  its  cable  attachment  must  be 
activated  to  verify  that  the  toggle  handle 
moves  to  the  closed  position. 

Appendix  B  to  Part  180 — ^Acceptable 
Internal  Self-closing  Stop  Valve  Leakage 
Tests  for  Cargo  Tanks  Transportiiig 
Liquefied  Compressed  Gases 

For  internal  self-closing  stop  valve  leakage 
testing,  leakage  is  defined  as  any  leakage 
through  the  internal  self-closing  valve  or  to 
the  atmosphere  that  is  detectable  when  the 
valve  is  in  the  closed  position.  On  some 
valves  this  will  require  the  closure  of  the 
pressure  by-pass  port. 

(a)  Meter  Creep  Test. 

1.  An  operator  of  a  cargo  tank  equipped 
with  a  calibrated  meter  may  check  the 
internal  self-closing  stop  valve  for  leakage 
through  the  valve  seat  using  the  meter  as  a 
flow  measurement  indicator.  The  test  is 
initiated  by  starting  the  delivery  process  or 
returning  product  to  the  cargo  tank  through 
the  delivery  system.  This  may  be  performed 
at  an  idle.  After  the  flow  is  established,  the 
operator  closes  the  internal  self-closing  stop 
valve  and  monitors  the  meter  flow.  The  meter 
flow  must  stop  within  30  seconds  with  no 
meter  creep  within  5  seconds  after  the  meter 
stops. 

2.  On  pump-actuated  pressure  differential 
internal  self-closing  stop  valves,  the  valve 
must  be  closed  with  the  remote  actuator  to 
assure  that  it  is  functioning.  On  other  types 
of  internal  self-closing  stop  valves,  the 
valve(s)  may  be  closed  using  either  the 
normal  valve  control  or  the  discharge  control 
system  (e.g.,  remote). 

3.  Rejection  criteria:  Any  detectable  meter 
creep  within  the  first  five  seconds  after  initial 
meter  stoppage. 

(b)  Internal  Self-Closing  Stop  Valve  Test. 

An  operator  of  a  cargo  tank  that  is  not 
equipped  with  a  meter  may  check  the 
internal  self-closing  stop  valve(s)  for  leakage 
as  follows: 

1.  The  internal  self-closing  stop  valve  must 
be  in  the  closed  position. 

2.  All  of  the  material  in  the  downstream 
piping  must  be  evacuated,  and  the  piping 
must  be  returned  to  atmospheric  temperature 
and  pressure. 

3.  The  outlet  must  be  monitored  for  30 
seconds  for  detectable  leakage. 

4.  Rejection  criteria.  Any  detectable 
leakage  is  considered  unacceptable. 

Issued  in  Washington,  DC  on  May  18, 
1999,  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  Coyner,  . 
Administrator. 
[FR  Doc.  99-12860  Filed  5-21-99;  8:45  am] 

BILLING  CODE  4910-60-P 


Monday 
May  24,  1999 


Part  III 


L    i 


Department  of 
Transportation 

Coast  Guard 

33  CFR  Part  20 

46  CFR  Part  5 

Rules  of  Practice,  Procedure,  and 

Evidence  for  Administrative  Proceedings 

of  the  Coast  Guard;  Interim  Final  Rule 


28054  Federal  Register / Vol.  64.  No.  99 /Monday,  May  24.  1999 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Coa«t  Guard 

33CFRPart20 

46CFRPart5 

[USCG-199»-3472] 
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Rulea  of  Practica,  Procedure,  and 
Evidence  for  Administrative 
Proceedings  of  the  Coast  Guard 

AGENCY:  Coast  Guard,  DOT. 
ACDON:  Interim  rule  and  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  revising 
the  rules  for  Practice,  Procedure,  and 
Evidence  for  Administrative 
Proceedings.  We  are  revising  the  rules  to 
consolidate  all  Coast  Guard  adjudicative 
procedures  for  the  suspension  and 
revocation  (S&R)  of  merchant  mariners' 
licenses,  certificates  of  registry,  and 
doounents  and  for  class  11  civil 
penalties.  The  rule  will  eliminate 
unnecessary  procediu^s  from  S&R 
proceedings  and  will  use  the  Coast 
Guard's  adjudicative  resources  more 
efficiently. 

DATES:  This  interim  rule  is  effective  on 
Jime  23, 1999.  Comments  must  reach 
the  Coast  Guard  on  or  before  July  23, 
1999. 

ADDRESSES:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1 998-34 72),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW, 
Washington,  DC  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  interim  rule,  call 
George  J.  Jordan,  Attorney-Advisor. 
Office  of  the  Chief  Administrative  Law 
Judge,  telephone  202-267-0006.  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encoiu'ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[USCG-1998-3472]  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  one 
copy  of  all  comments  and  attachments 
in  an  unbound*format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  yoiu 
comment,  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  interim  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  public  meeting  would 
be  helpful  to  this  rulemaking.  If  an 
opporhmity  for  oral  presentations  will 
help  the  rulemaking,  the  Coast  Guard 
will  hold  a  public  meeting  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  History 

On  April  6, 1998,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (63  FR  16731), 
entitled  "Rules  of  Practice,  Procedure, 
and  Evidence  for  Administrative 
Proceedings  of  the  Coast  Guard." 

On  May  20, 1998,  we  published  a 
notice,  in  the  Federal  Register  (63  FR 
27700),  reopening  the  NPRM  comment 
period  for  an  additional  30  days.  The 
Coast  Guard  received  seven  letters 
commenting  on  the  proposed 
rulemaking. 

We  received  one  request  for  a  public 
meeting.  Since  we  received  a  total  of 
only  seven  comments  during  both 
comment  periods,  we  held  no  public 
meetings  on  this  rulemaking. 


Background  and  Purpose 

The  Coast  Guard  derives  its  authority 
to  issue  this  interim  final  rule  in  part 
from  46  U.S.C.  7702.  amended  by  the 
Oil  Pollution  Act  of  1990  (Pub.  L.  101- 
380).  The  Coast  Guard  also  derives  its 
authority  to  issue  rules  affecting  class  n 
proceedings  from  33  U.S.C.  1321(b)(6). 
This  rulemaking  is  necessary  as  part 
of  a  Coast  Guard  effort  to  improve  both: 
(1)  The  administrative  efficiency  of  all 
Coast  Guard  adjudicative  procedures; 
and  (2)  the  specific  procedures  related 
to  actions  involving  mariners' 
credentials.  It  follows  an  overall  Coast 
Guard  initiative  to  streamline  its 
resources,  yet  maintain  effectiveness  in 
all  affected  areas. 

The  Coast  Guard  maintains  two 
separate  sets  of  procedural  rules  that 
govern  administrative  adjudication.  46 
CFR  Part  5  contains  the  rules  for 
Suspension  and  Revocation  (S&R). 
These  rules  have  their  basis  in  criminal 
procedure.  33  CFR  Part  20  contains  the 
rules  for  class  II  civil  penalties.  These 
rxiles  have  their  basis  in  the  Model 
Riiles  of  Administrative  Procedure  and 
on  other  modem  rules  for  civil 
procedure.  Both  sets  of  rules,  however, 
contain  outdated  and  inefficient 
procediues,  many  of  which  are  not 
effective  in  the  adjudication  of  Coast 
Guard  actions. 

This  rulemaking  will  consolidate  both 
sets  of  rules  in  33  CFR  Part  20.  It  will 
remove  those  procedures  that  impede 
the  efficient  handling  of  cases.  In 
addition,  it  will  revise  those  rules  that 
are  not  consistent  with  relevant  legal 
standards  and  practices. 

The  Coast  Guard  has  reduced  the 
number  of  administrative  law  judges 
(ALJs)  and  field  offices  in  a  major. effort 
to  streamline  its  resources.  Only  six  full- 
time  ALJs  are  available  to  preside  over 
900-1000  S&R  cases  annually  in  60 
cities  throughout  the  United  States  and 
its  Commonwealths  and  Territories.  The 
reduction  in  personnel  that  handle 
adjudicative  matters  creates  the  need  for 
a  system  that  can  docket  and  process 
cases  more  efficiently. 

The  ALJ  Docketing  Center  now 
operates  such  a  system.  It  manages  cases 
of  class  n  civil  penalty,  of  S&R,  and  of 
civil  penalties  and  permit  sanctions  for 
the  National  Oceanographic  and 
Atmospheric  Administration  (NOAA). 
This  rule  will  assist  in  the  processing  of 
Coast  Guard  S&R  cases  at  the  ALJ 
Docketing  Center.  This  rule  will  allow 
the  Center  to  better  administer  the 
adjudication  of  Coast  Guard  actions. 
In  addition,  this  rule  will  produce 
several  other  benefits.  It  will  ensiue  that 
similar  cases  follow  similar  procedures. 
It  will  eliminate  unnecessary  hearings 
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and  the  costs  associated  with  these 
hearings,  such  as  travel  and  court- 
reporting  costs.  It  will  employ  the  use 
of  rules  more  familiar  to  civilian 
attorneys.  It  will  also  incorporate  many 
recommendations  of  the  former 
Administrative  Conference  of  the 
United  States  and  many  practices 
prevalent  in  the  Department  of 
Transportation  and  other  agencies.  This 
will  promote  uniformity  and 
consistency  in  certain  proceedings. 
Finally,  this  rule  will  help  to  promote 
settlement  in  cases  that  are  undisputed. 
This  will  further  help  to  eliminate 
unnecessary  hearings. 

This  rule  will  promote  and  ensure 
consistent  procedural  guidelines  in 
adjudication  over  mariners'  certificates, 
documents,  and  licenses,  class  II  civil 
penalties,  and  other  proceedings  before 
Coast  Guard  ALJs.  It  will  also  enable  the 
Coast  Guard  to  maintain  regulations  in 
keeping  with  modem  rules  of  civil  and 
criminal  procedure,  where  applicable. 

1.  Consolidated  Rules  of  Procedure  and 
Rules  of  Evidence 

This  rule  will  consolidate  all  rules  of 
procedure  and  evidence  for 
administrative  adjudication  into  33  CFR 
Part  20.  It  will— 

•  Remove  the  rules  of  procedure  and 
evidence  for  S&R  cases  from  46  CFR 
Part  5; 

•  Supersede  those  rules  of  procedure 
and  evidence  from  46  CFR  Part  5  and 
provide  equivalent  rules  in  Part  20; 

•  Amend  certain  sections  of  Part  20  to 
accommodate  specific  procedural 
requirements  for  S&R,  for  example, 
regarding  the  opening  of  cases;  and 

•  Move  certain  rules  of  evidence, 
relating  only  to  S&R  cases,  into  a  new 
subpart  in  33  Part  20. 

2.  Changes  in  the  Rules  of  Procedure 
and  the  Rules  of  Evidence 

This  rule  will  change  the  rules  of 
procedtue  and  evidence  in 
administrative  proceedings  in  the 
following  ways: 

•  Complaints  replace  Notices  of 
Hearings.  Under  the  rule,  the 
investigating  officer  will  file  a 
complaint  and  propose  the  place  for  a 
hearing,  as  opposed  to  the  current 
system  in  which  the  investigating  officer 
files  charges  and  serves  them  on  the 
mariner,  telling  the  mariner  where  and 
when  to  appear  to  answer  the  charges. 
The  complaint  will  identify  the  order  of 
suspension  or  revocation  sought,  or,  in 

a  class  II  case,  the  penalty  sought. 

•  Complaint  must  be  answered  in 
writing  and  within  20  days.  Under  the 
rule,  the  mariner  must  answer  the 
complaint  in  writing  within  20  days. 


Under  the  ciurent  S&R  rules,  the 
mariner  answers  at  a  hearing. 

•  Administrative  Law  Judge  will 
schedule  hearings.  Under  the  rule,  the 
ALJ  schedules  the  hearing  after 
receiving  the  answer  and  considering 
the  convenience  of  both  parties.  Under 
the  current  S&R  rule,  the  investigating 
officer  schedules  the  hearing  in  the 
Notice,  and  the  ALJ  schedules 
continuances,  etc. 

•  The  Coast  Guard  may  seek  a  default 
judgment.  Under  the  rule,  if  a  mariner 
fails  to  answer  or  does  not  attend  a 
hearing,  the  Coast  Guard  may  seek  a 
default  judgment.  Under  the  ourent 
S&R  rules,  a  hearing  in  the  absence  of 
the  mariner  is  required. 

•  New  procediues  for  settlement 
agreements.  The  rule  encourages 
siettlement  agreements.  It  also 
establishes  procedures  for  settlement. 
Although  present  S&R  practices 
encourage  settlement  agreements,  there 
is  no  consistent  procedure  involved  in 
achieving  them. 

•  Administrative  Law  Judges  may 
issue  oral  decisions.  Under  this  rule 
ALJs  will  issue  oral  decisions  in  simple 
cases,  when  the  rights  of  the  parties  are 
not  impaired,  to  speed  justice.  The 
present  S&R  rule,  46  CFR  5.571, 
Delivery  of  decision,  does  not  allow  for 
such  decisions,  under  any  circxmistance. 

•  Expedited  hearings  are  established. 
This  rule  establishes  procediue  for 
processing  cases  whenever  the  Coast 
Guard  temporarily  suspends  a  mariner's 
license,  certificate,  or  docimient  before 
hearing. 

OPA  90  gave  the  Coast  Guard 
temporary  suspension  authority.  There 
are  no  procedm^s  for  temporary 
suspension  in  the  Part  5  rules.  The 
Coast  Guard  and  the  presiding  ALJ 
established  ad  hoc  procedures  in  the 
few  times  in  which  the  Coast  Guard 
ordered  temporary  suspensions. 

The  responsive  pleadings  used  in 
these  rules  generally  are  not  appropriate 
in  temporary  suspension  cases,  because 
of  the  time  delays  involved.  The  ALJ 
must  hold  a  hearing  within  30  days  of 
the  temporary  suspension.  To  meet  this 
requirement,  the  ALJ  must  hold  an 
immediate  pre-hearing  conference, 
receive  an  answer,  and  issue 
appropriate  orders  to  meet  the 
statutorily  mandated  deadlines. 

•  The  Coast  Guard  will  have  the  right 
of  appeal  in  S&R  cases.  Under  the 
ciuTent  S&R  rules,  the  Coast  Guard 
reviews  only  cases  in  which  the  charges 
are  found  proved  and  the  respondent 
files  an  appeal.  The  inability  of  the 
agency  to  seek  review  or  appeal,  in 
cases  where  the  ALJ  ruled  against  it,  is 
unique  among  Federal  administrative 
practices.  Neither  the  Administrative 


Procedure  Act  (APA)  nor  the  statutory 
authority  for  S&R  cases  prohibits  appeal 
by  an  agency.  The  rules  in  Part  20  now 
provide  for  such  an  appeal. 

3.  Changes  in  the  Rules  of  Evidence 
This  rule  will  apply  the  rules  of 

evidence  from  the  APA.  In  current 
practice  some  ALJs  apply  the  Federal 
Rules  of  Evidence.  Th^  rule  will  have 
one  consistent  standard,  the  APA 
standard,  used  in  S&R  cases. 

4.  Special  Rules  of  Evidence — 
Suspension  and  Revocation  Cases 

This  rule  retains  special  rules  of 
evidence  for  S&R  cases.  It  places  these 
special  rules  in  a  separate  subpart.  The 
rule  adds  a  subpart  that  contains 
evidentiary  rules  from  Part  5. 

The  existing  suspension  and 
revocation  rules  contain  special  rules 
concerning  the  admission  and  use  of 
judgments  of  conviction,  log  book 
entries,  medical  examinations,  and 
admissions  made  by  respondents.  We 
are  not  changing  these  rules  at  this  time. 
We  moved  them  to  a  separate  subpart 
(subpart  M)  in  Part  20. 

5.  Changes  in  Case  Filing 

With  the  opening  of  the  ALJ 
Docketing  Center  in  Baltimore, 
Maryland,  efficient  and  effective  case 
management  in  administrative 
proceedings  is  now  in  effect.  The  rule 
will  optimize  the  capabilities  of  the 
Docketing  Center  and  improve  case- 
filing  procedures  by  creating  a  central 
location  for  filing  documents.  This  rule 
changes  the  place  and  method  of  filing 
for  all  administrative  proceedings. 
Parties  may  now  file  all  pleadings, 
motions,  decisions,  and  other 
appropriate  documents  with  the  ALJ 
Docketing  Center  in  Baltimore, 
Maryland.  The  current  S&R  rules 
require  parties  to  file  dociunents  in  the 
Coast  Guard  District  where  the  case 
originated.  The  current  rules  in  33  CFR 
Part  20  also  require  parties  to  file 
multiple  copies  of  docmnents.  This  rule 
requires  parties  to  submit  only  a  single 
signed  copy  of  a  specified  form  instead 
of  the  previously  required  formatted 
docmnents. 

6.  Changes  in  the  Rules  of  Discovery 

This  rule  changes  the  discovery  rules 
in  all  administrative  proceedings,  in  the 
following  ways: 

•  Fifteen-Day  Limit  on  Submittal  of 
Final  Exhibits  and  Witnesses.  Parties 
must  now  submit  final  lists  of  witnesses 
and  proposed  exhibits  at  least  15  days 
before  a  hearing,  unless  otherwise 
allowed  at  the  discretion  of  the  ALJ.  The 
ciurent  class  II  rules  allow  parties  to 
submit  final  exhibits  as  few  as  5  days 
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before  a  hearing;  they  encourage  the 
disfavored  "triaJ  by  ambush". 

•  Consistent  Discovery  Procedures 
Established.  Under  the  current  S&R 
rules,  there  are  no  formal  discovery 
procediues.  This  can  create  problems 
when  copies  of  exhibits  and  witnesses 
are  not  presented  with  sufficient  notice 
to  the  other  party.  Most  ALJs  have 
introduced  requirements  for  discovery 
on  their  own,  but  these  differ  from  judge 
to  judge. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  seven 
letters  commenting  on  the  notice  of 
proposed  rulemaking  (NPRM).  The 
following  paragraphs  contain  a 
discussion  of  comments  received  and  an 
explanation  of  changes,  if  any,  to  the 
proposed  regulations.  The  comments 
discussed  are  in  the  following  three 
categories — 

(A)  General  comments; 

(B)  Comments  that  refer  to  issues 
discussed  in  the  preamble,  but  not 
discussed  in  specific  sections  of  the 
rule;  and 

(C)  Comments  that  concern  specific 
sections  of  the  rule. 

(A)  General  Comments 

Rulemaking  Process.  Ck)mment:  One 
comment  concerns  the  rulemaking 
process  and  suggests  making  this  rule  a 
collaborative  effort  among  the  Coast 
Guard,  trade  unions,  mariners,  and  their 
counsel.  The  comment  also  suggests  that 
workshops  be  held  in  order  that  the 
rulemaking  receive  adequate  input  from 
its  audience.  Finally,  the  comment 
suggests  that  we  publish  successive 
drafts  of  the  rule. 

Response:  This  rule  is  an  ongoing 
project.  We  will  publish  a  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  re-writing  these  procediu-al 
rules  in  plain  language.  We  request 
comments  from  the  public  on  how  to 
improve  these  ndes.  We  may  hold 
public  meetings  with  industry  to 
develop  the  rules  in  plain  language.  We 
use  the  process  set  out  in  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  553.  However,  the  suggestion  that 
we  publish  successive  drafts  of 
proposed  rules  is  not  in  keeping  with 
the  APA. 

We  are  issuing  the  rule  as  an  interim 
rule  with  further  opportunity  for 
comment.  Later,  we  will  issue  an 
SNPRM  in  a  "plain  language"  version. 

The  Docketing  Center.  Comment:  One 
comment  states  that  the  Docketing 
Center  should  not  be  allowed  to  dictate 
major  procedural  changes  to  the  rule 
without  comment  from  the  public. 

Response:  The  Docketing  Center  does 
not  dictate  procedural  changes  to  rules. 


The  Docketing  Center  is  a  place  for  the 
public  to  read  and  file  documents  in 
administrative  proceedings.  We  will 
publish  changes  to  these  rules  in 
accordance  with  the  APA. 

Potential  of  Additional  Penalties  for 
Mariners.  Comment:  One  comment 
expresses  concern  about  the  potential 
for  mariners  to  be  subject  to  both  S&R 
proceedings  and  civil  penalty 
proceedings.  The  comment  states  that 
the  proposed  rule  does  not  address  this 
concern. 

Response:  An  individual  who  holds  a 
license,  certificate,  or  dociunent  may 
also  be  subject  to  civil  penalty 
proceedings.  This  rule  neither  increases 
nor  decreases  the  possibility  that  this 
will  occur.  Our  policy  has  generally 
been  to  bring  one  type  of  action  or  the 
other.  Usually,  the  owner  is  subject  to 
civil  penalty  proceedings,  while  the 
operator  is  subject  to  S&R  proceedings. 

The  Use  of  Marine  Casualty 
Investigations  as  Evidence.  Conunent: 
One  comment  concerns  barring  use  of 
reports  of  marine  casualty  investigations 
as  evidence  in  S&R  proceedings.  In 
addition,  the  comment  suggests  that  the 
ALJ's  decision  not  be  based  solely  or 
substantially  on  the  findings  of  a  marine 
casualty  investigation.  The  comment 
cites  46  U.S.C.  6308  for  this  opinion. 

Response:  We  disagree  with  this 
comment.  Section  6308  specifically 
allows  the  use  of  reports  of  marine 
casualty  investigations  as  evidence  in 
administrative  proceedings  initiated  by 
the  United  States,  such  as  S&R 
proceedings  or  administrative  penalty 
proceedings.  (Admissions  made  by 
respondents  during  these  investigations 
remain  inadmissible.) 

Comment:  One  conunent  suggests  that 
we  provide  more  ALJs  to  adjudicate 
these  matters.  The  comment  also 
suggests  that  we  provide  this  service  by 
an  offset  of  users'  fees  from  Regional 
Examination  Centers,  since  the  S&R 
program  is  essential  to  ensuring 
competency. 

Response:  Funds  for  more  ALJs  would 
have  to  come  bom  either  or  both  of  two 
sources:  appropriated  funds  and  users' 
fees.  Appropriated  funds  are  not  an  offer 
for  the  foreseeable  future.  Users'  fees 
under  14  U.S.C.  664.  31  U.S.C.  9701, 
and  46  U.S.C.  2110  appeared  available 
imtil  late  last  year.  Then,  however,  by 
Section  207  of  the  "Coast  Guard 
Authorization  Act  of  1998"  [Pub.  L. 
105-383],  Congress  added  to  §  2110  a 
subsection  (R)  that  forbids,  imtil  1 
October  2001  at  the  earliest,  the 
collecting  of  any  users'  fees  not  already 
being  collected.  So  users'  fees  are  not  an 
offer  for  the  immediate  future,  either. 


(B)  Issues  Discussed  in  the  Preamble 

ALJ  may  Issue  Oral  Decisions. 
Comment:  One  comment  states  concern 
for  the  protection  of  the  mariner's  right 
to  due  process,  when  the  ALJ  issues  an 
oral  decision.  The  commenter  suggests 
that  we  provide  the  mariner  with  a  free 
transcribed  copy  of  the  opinion. 

Response:  The  language  in  §  20.902(d) 
states  that "...  if  the  ALJ  renders  the 
initial  decision  orally,  and  if  a  party 
asks  for  a  copy,  the  hearing-docket  clerk 
shall  furnish  a  copy  excerpted  bom  the 
transcript  of  the  record." 

Notice  Requirement.  Comment:  One 
comment  states  concern  about  the 
notice  requirement  that  will  apply  to 
mariners.  It  requests  that  we  draft  the 
rule  to  give  the  mariner  a  maximiun  of 
certainty  and  fairness.  The  comment 
states  that  the  rule  should  require 
personal  service  of  process  or  at  least 
service  by  certified  mail,  with  retiun 
receipt  requested. 

Response:  A  number  of  the  comments 
specifically  mention  the  notice 
requirement  of  the  rule.  We  address  this 
issue  fully  in  the  sections  regarding 
notice  (§§  20.304,  20.308,  and  20.310)  in 
the  section  titled  Specific  Sections  in  33 
CFR  Part  20. 

Rule  Based  on  Inconsistent 
Standards.  Comment:  One  comment 
suggests  that  the  Commandant  and  the 
Coast  Guard  express  inconsistent 
standards  as  the  basis  for  the  S&R  rules. 
The  comment  cites  the  Coast  Guard  as 
stating  that  the  rules  of  criminal 
procediue  are  the  basis  for  the  S&R 
proceedings.  The  comment  cites  the 
Commandant  as  stating  the  license 
proceedings  are  remedial  and  not 
pujiitive  in  nature  (Commandant's 
Decision  2316  (McNAUGHTON)). 

Response:  An  S&R  proceeding  is  not 
a  criminal  proceeding,  it  is  an 
administrative  proceeding  (46  CFR  5.5). 
That  is  why  one  of  our  primary 
purposes  in  this  rulemaking  is  to 
remove  criminal-style  or  military- 
justice-style  processes  from  this 
remedial  S&R  proceeding.  The  present 
rules  of  part  5  include  processes  that  are 
similar  to  an  arraignment;  the  effect  of 
an  answer  is  similar  to  a  "not  guilty" 
plea  requiring  the  government  to  prove 
each  element  of  the  offense.  This 
interim  rule  replaces  those  with  civil- 
style  responsive  pleadings,  which  use  a 
written  answer  instead  of  a  hearing  and 
which  allow  a  respondent  to  admit 
some  allegations  while  denying  others. 

General  Conmients — Part  5.  Special 
Rules  of  Evidence.  Comment:  A 
comment  states  concern  that  "special 
nUes  of  evidence"  will  be  more 
complicated  than  the  current  ndes.  The 
writer  suggests  that  we  require  the  ALJ 
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to  comply  with  the  Federal  Riiles  of 
Evidence  (FRE). 

Response:  The  "special  rules  of 
evidence"  proposed  for  subpart  M  of 
part  20  are  not  new.  They  have  been  in 
use  for  nearly  50  years,  and  we  do  not 
wish  to  change  them  at  this  time.  We 
moved  them  from  part  5  to  part  20.  We 
will  consider  changes  to  simplify  them 
in  the  later,  plain-language  version.  We 
invite  your  comments  on  the  rule.  The 
APA's  intent  is  that  administrative 
proceedings  be  simpler  than  court 
proceedings.  For  this  reason,  we  adopt 
the  APA  standard,  and  not  the  FRE,  for 
our  rules  on  evidence. 

The  Right  to  Remain  Silent. 
Comment:  One  comment  states  concern 
about  the  removal  of  the  respondent's 
right  to  remain  silent  (§5.519).  The 
comment  states  that  the  right  should  be 
recognized. 

Response:  The  right  to  remain  silent 
pertains  to  criminal  proceedings. 
Because  these  proceedings  are  civil- 
style  hearings,  the  right  no  longer 
applies.  However,  the  Fifth  Amendment 
right  against  self-incrimination  applies 
to  these  proceedings,  and  the 
respondent  may  assert  this  right.  Also, 
admissions  by  the  respondent  made  in 
the  course  of  marine  casualty 
investigations  are  inadmissible. 

The  Table  Printed  in  the  NPRM. 
Comment:  One  comment  states  concern 
with  §  5.101(b).  The  comment  states  that 
the  table  printed  in  the  NPRM  does  not 
address  whether  §  5.101(b)  will  be 
deleted. 

Response:  Section  5.101  remains 
unchanged.  The  table  provided  in  the 
NPRM  erroneously  omitted  this  section. 

Concern  Over  Changes  in  Parts. 
Comment:  Several  comments  state  the 
belief  that  we  are  going  to  remove 
certain  sections  of  part  5  (e.g.,  §§  5.19, 
5.65(a),  5.201-5.205). 

Response:  We  printed  a  table  with  the 
NPRM.  The  table  sets  out  all  changes  to 
part  5,  except  that,  as  just  noted,  it 
omitted  §5.101.  Otherwise,  if  we 
changed  or  removed  any  section,  we 
published  it  in  the  NPRM  (63  FR 
16735).  The  NPRM  as  printed  clearly 
indicates  where  part  5  will  remain 
imchanged  by  the  statement,  referring  to 
the  respective  section,  "Retained,  no 
change."  This  interim  rule  contains  no 
table.  However,  if  you  downloaded  the 
NPRM  as  a  TXT  file,  you  may  have 
foimd  that  the  table  was  omitted. 

(C)  Specific  Sections  in  33  CFR  Part  20 

Section  20.103    Construction  and 
waiver  of  rules.  Comment:  One 
comment  suggests  the  use  of  the  phrase 
"economical  determination"  instead  of 
the  phrase,  "inexpensive  result"  in 
paragraphs  (a)  and  (b). 


Response:  We  agree  that  the  term 
"inexpensive  result"  may  be 
misleading.  The  purpose  of  this  section 
is  to  ensure  that  we  can  quickly  and 
fairly  resolve  administrative 
adjudication,  without  undue  cost  to 
participants.  We  replaced  the  term 
"inexpensive  result"  with  "inexpensive 
determination"  similar  to  Rule  1  of  the 
Federal  Rules  of  Civil  Procedure  (FRCy). 

Section  20.301    Representation. 
Comment:  The  comment  states  that  we 
should  include  in  the  rule  a  provision 
that  will  prevent  parties  from  placing  an 
undue  burden  on  the  government,      ■" 
where  a  party  fails  to  obtain  counsel 
before  the  hearing.  The  comment  states 
that  the  rule  would  place  an  imdue 
burden  on  the  government  and  on 
coimsel  by  allowing  the  respondent  a 
continuance  when  he  has  failed  to 
obtain  counsel.  The  comment  states  that 
the  rule  should  provide  that,  when  a 
party  cannot  show  good  cause  for  the 
failure  to  obtain  coimsel,  the  party  will 
automatically  waive  his  or  her  right  to 
counsel. 

Response :^Ne  have  removed  the 
requirement  that  an  ALJ  advise  a 
respondent  of  a  right  to  coimsel  at  the 
beginning  of  a  hearing.  The  elimination 
of  arraignment-style  proceedings  should 
eliminate  most  instances  of  last-minute 
requests  for  counsel.  If  an  ALJ  believes 
that  a  respondent  had  a  reasonable 
opportunity  to  obtain  counsel  and  foiled 
to  do  so,  then  the  ALJ  can  deny  the 
respondent's  request  for  a  continuance. 
Section  20.302    Filing  of  Documents 
and  Other  materials.  Comment:  One 
comment  expresses  concern  about 
allowing  the  docket  clerk  to  refuse 
documents.  It  cites  subsection  (f)  of  the 
FRCP,  which  prohibits  a  court  clerk 
from  refusing  defective  dociunents.  The 
comment  urges  that  this  rule  allow  all 
documents  to  be  filed  with  the  clerk  and 
not  leave  to  his  or  her  discretion  which 
dociunents  may  be  filed. 

Response:  Paragraph  (f)  of  this  section 
gives  the  clerk  an  option  to  decline 
material  and  return  it  without  filing  it 
or  to  accept  it  and  require  the  corr^rtion 
of  defects.  We  recognize  the  potential 
impact  of  this  paragraph  and  have 
amended  the  interim  rule  to  state  that 
the  docketing  staff  will  accept  all  filed 
documents  and  to  permit  the  docketing 
clerk  to  notify  a  filer  of  a  defective 
document  and  to  require  correction.  If 
the  defect  was  improper  service  on 
another  party,  it  may  extend  response 
periods  for  those  parties. 

Section  20.303    Form  and  Content  of 
Filed  Documerits.  Comment:  One 
comment  urges  that  we  establish  a 
specific  tjrpe&ce  for  the  text  of  the 
document,  without  the  use  of  bold, 
italic,  or  script  typeface,  to  enhance 


legibility.  The  comment  also  urges  that 
the  rule  specify  who  is  to  issue  or 
establish  forms  acceptable  for  use  in 
these  proceedings.  It  should  also 
indicate  the  process  for  issuing  or 
establishing  them. 

Response:  We  establish  specific 
guidelines  for  format  in  the  rules.  We  do 
not  beUeve  that  we  need  to  adopt  more 
restrictive  guidelines.  We  will  issue  any 
necessary  forms  under  our  current 
procedures. 

Section  20.304    Service  of 
Documents.  Comment:  One  comment 
urges  that  the  rule  comply  with 
accepted  State  and  federal  practice, 
where  a  person  serving  a  complaint  or 
other  document  certifies,  under  oath  or 
affirmation,  how  the  document  was 
served.  Usually  ,a  party  to  a  proceeding 
may  not  serve  anotiier  party  with 
documents.  The  party's  counsel  or 
representative  may. 

Response:  We  added  tables  to 
paragraphs  (d),  (e).  (f),  and  (g).  The 
tables  indicate  that  we  require  the 
government  to  serve  any  complaint  by 
either  (1)  certified  mail,  return  receipt 
requested;  (2)  personal  delivery;  or  (3) 
express  courier  service,  that  has  return- 
receipt  capability.  A  person  of  suitable 
age  and  discretion  residing  at  the 
individual's  residence  must  accept 
service. 

Conmient:  One  comment  also 
proposes  that  paragraph  (h)  remain  as  it 
is  in  the  current  rule  because  the  re- 
wording is  awkward.  The  comment 
suggests  that,  if  the  Coast  Guard  serves 
mariners  by  certified  mail  to  the  most 
current  address  listed  with  the  Coast 
Guard  Regional  Examination  Center, 
then  that  service  should  be  considered 
proper. 

Response:  The  Coast  Guard  maintains 
a  database  containing  addresses  of 
mariners,  in  keeping  with  46  U.S.C. 
7319.  The  database  is  not  necessarily 
current,  since  mariners  are  not  bound  to 
notify  the  Coast  Guard  when  they  move. 
Requiring  them  to  do  so  is  beyond  the 
scope  of  this  rulemaking. 

Section  20.305    Amendment  or 
Supplementation  of  Filed  Documents. 
Comment:  One  comment  urges  that  we 
revise  this  section  of  the  rule  because, 
now,  a  respondent  can  file  any 
amendment  to  an  answer  in  order  to 
trigger  a  continuance. 

Response:  We  do  not  agree  that  we 
should  revise  this  section  to  deter  a 
party  from  filing  amendments.  That 
would  increase  the  complexity  of  the 
process.  The  intent  of  this  section  is  to 
have  parties  notify  each  other  as  soon  as 
they  become  aware  of  significant 
changes.  This  section  and  33  CFR 
20.303(c)  ensure  that  parties  may  not 
wait  until  the  last  minute  to  do  so. 
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Comment:  A  comment  suggests  that 
we  require  each  party  to  file  proof  of 
service  of  notice  on  the  other,  to  avoid 
delay  of  the  proceedings. 

Response:  §§  20.304(g)  and  20.306(b) 
state  the  rules  on  the  proper  methods  of 
service  of  process.  The  rules  establish 
how  you  are  to  serve  dociunents  on  a 
party  after  you  have  filed  the  documents 
with  the  coxul.  If  we  require  return 
receipt  or  similar  proof,  then  we  will  be 
establishing  a  more  complex  process. 
We  do  not  want  to  require  return 
receipt,  because  it  would  entail  delays. 

Section  20.306    Computation  of 
Time.  Comment:  One  comment 
recommends  that  we  eliminate 
§  20.306(a)(2),  which  contains  the 
procedure  for  computing  time  periods  of 
7  days  or  less.  The  comment  states  that 
this  subparagraph  is  imnecessary 
because  the  rules  do  not  mandate 
response  in  less  than  7  days. 

Response:  We  disagree.  Judges  may 
order  motions  or  replies  in  under  7 
days. 

Section  20.307    Complaints. 
Comment:  One  comment  prefers  the 
language  in  part  5  because  the  language 
clearly  identifies  charges  and 
specifications. 

Response:  Again,  we  believe  that  the 
terms  "charges"  and  "specifications," 
borrowed  from  criminal  law,  are  not 
appropriate  for  a  civil  adjudication. 
However,  considering  the  varjdng 
jiuisdictional  requirements  for  S&R 
proceedings,  we  have  amended  this 
section  and  will  use  the  terms  "type  of 
case"  instead  of  "charge",  and 
"allegation"  instead  of  "specification." 

Section  20.308    Answers.  Comment: 
One  conunent  states  a  concern  that  the 
respondent  will  need  an  attorney's 
assistance  to  complete  an  answer  in 
response  to  a  complaint,  at  a  cost  in 
time  and  money. 

Response:  We  do  not  agree  that  the 
respondent  will  have  to  use  an  attorney 
to  respond  to  a  complaint.  Under  this 
rule,  the  complaint  describes  the  acts  or 
omissions  of  the  person  that  constitute 
the  basis  for  the  proceedings.  We  have 
determined  that  this  is  the  information 
needed  to  give  a  respondent 
"meaningful  notice"  of  the  charges  so 
that  the  respondent  can  prepare  a 
defense. 

Responses  help  both  parties  in  the 
hearing  process.  When  the  government 
presents  specific  allegations  in  a 
complaint,  and  when  the  respondent 
makes  specific  responses  in  an  answer, 
this  helps  the  ALJ  to  review  all  the 
pertinent  information  in  a  case.  Specific 
responses  help  the  ALJ  to  eliminate 
uncontested  issues  and  to  focus  in  on 
contested  issues.  (In  5  U.S.C.  554(b),  the 


APA  states,  "*  *  *  agencies  may  by 
rule  require  responsive  pleading.") 

A  respondent  must  address  each 
niunbered  paragraph  in  the  complaint.  If 
a  respondent  disagrees  with  any 
allegations  in  a  paragraph,  he  or  she 
may  simply  deny  the  entire  paragraph. 

Also,  me  respondent  may  answer  the 
complaint  brought  against  him  by  filling 
out  a  form.  In  many  cases,  the 
respondent  can  fill  out  the  form  by 
listing  the  number  of  the  paragraph  that 
he  or  she  will  deny  or  by  checking  a 
box.  This  does  not  require  the  assistance 
of  in  attorney.  In  general,  we  do  not 
intend  that  the  rules  require  the 
respondent's  answer  to  be  expressed  in 
the  same  degree  of  detail  as  required  for 
civil  litigation,  unless  the  type  of  case 
requires  it.  The  respondent  may  use  the 
form  where  (1)  the  allegations  brought 
against  him  or  her  do  not  require  a 
detailed  reply  and  (2)  the  respondent 
can  adequately  reply  to  them  by  using 
the  form. 

Section  20.310    Default  by 
Respondent.  Comment:  Several 
comments  also  oppose  the  default 
provisions  of  33  CFR  20.310, 
specifically  the  use  of  regular  mail  to 
complete  service  on  the  mariner.  The 
comments  state  that,  through  irregular 
mail  delivery,  a  mariner  could  be  held 
in  default  because  he  did  not  receive 
service.  This  could  happen  because 
mariners  are  often  away  on  long 
voyages.  The  comments  state  that  the 
rule  works  to  substantially  interfere 
with  the  mariner's  due  process:  the  right 
to  be  notified  of  any  charges  brought 
against  him  or  her  involving 
suspension,  revocation,  or  other  act 
against  his  or  her  license.  The 
comments  state  that  current  46  CFR 
5.515,  requiring  a  hearing  in  absentia,  is 
preferable  to  the  new  rule. 

Response:  We  are  changing  the 
language  to  clearly  establish  that  any 
complaint  must  be  sent  to  the 
respondent's  last  known  address  and 
that  the  Coast  Guard  must  produce  a 
receipt  of  service  before  an  ALJ  can 
enter  a  default  judgement  against  the 
respondent.  We  are  also  revising 
§  20.310(b)  to  read,  "Each  motion  must 
include  a  proposed  decision  and  proof 
of  service*  *  *". 

Comment:  Another  comment  states 
that  the  proposed  rule — ^by  allowing  the 
ALJ  to  issue  a  decision  against  a 
licensee  if  a  licensee  fails  to  appear  for 
the  hearing,  regardless  of  the  strength  of 
the  Coast  Guard's  case — abrogates  the 
licensee's  due  process.  Previously  the 
Coast  Guard  had  to  prove  the  case. 

Response:  We  disagree.  The  costs  of 
hearings  in  absentia  are  significant.  The 
APA  gives  a  party  the  opportimity  to  be 
heard.  If  a  party  fails  to  use  that 


opportunity,  the  agency  should  not  have 
to  bear  the  cost  of  a  meaningless 
hearing. 

Section  20.401    Initiation  of 
Proceedings.  Comment:  One  comment 
prefers  the  current  text  of  46  CFR  5.53, 
which  specifies  the  commencement  of  a 
proceeding  as  the  time  charges  are 
served.  The  comment  interprets  the 
proposed  text  of  33  CFR  20.401  to  mean 
that  the  proceeding  begins  when  the 
Coast  Guard  files  its  complaint  with  the 
Hearing  Docket  Clerk  and  serves  a  copy 
of  it  on  the  respondent.  The  comment 
states  that  the  time  of  service  may  differ 
from  the  time  of  the  filing  of  the 
complaint. 

Response:  We  disagree.  The  20-day 
response  period  does  not  start  with  die 
Docketing  Center.  It  starts  when  the 
government  serves  the  complaint  on  the 
respondent.  This  is  a  public  proceeding; 
the  filing  with  the  Docketing  Center 
opens  the  case  and  permits  a  docket  to 
be  established. 

Section  20.501    Conferences. 
Comment:  Comments  on  this  section 
state  several  concerns.  One  comment 
asks  who  is  responsible  for  any 
monetary  reimbiusement  for  travel  and 
time? 

Response:  The  ALJ  schedules  hearings 
and  pre-hearing  conferences  at  his  or 
her  discretion.  Parties  must  pay  their 
own  expenses. 

Comment:  One  comment  would  like 
to  know  how,  if  at  all,  a  party  may 
appeal  from  an  ALJ's  picking  a  location, 
date,  and  tim»<>f  a  conference  that 
conflicts  with  already  scheduled 
agenda? 

Response:  We  did  not  establish  any 
way  for  an  interlocutory  appeal  in  these 
rules.  If  an  ALJ  abuses  his  or  her 
discretion  so  as  to  deny  a  party  due 
process,  he  or  she  creates  a  ground  for 
appeal  under  Subpart  J. 

Comment:  It  is  difficult  to  have 
settlement  discussions  with  the  ALJ 
present  because  these  often  divulge 
admissions  ofguilt. 

Response:  The  ALJ  does  not  have  to 
attend  settlement  discussions.  Under 
the  APA,  the  ALJ  may  request  the 
appointment  of  a  separate  ALJ  to 
conduct  them,  if  the  parties  wish. 

Sections  20.502    Settlements. 
Comment:  One  writer  woiUd  like  to 
know  whether  an  ALJ  can  reject  a 
proposed  settlement,  even  if  agreed  to 
by  the  parties? 

Response:  Under  §  20.502(b]  any 
motion  for  proposed  settlement  must 
include  the  reasons  why  the  ALJ  should 
accept  it.  The  ALJ  will  review  such  a 
settlement  for  the  following 
information: 

(1)  Did  the  appropriate  parties  sign 
the  agreement? 
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(2)  Does  the  complaint  allege 
sufficient  facts? 

(3)  Does  the  government  have 
jurisdiction  over  the  respondent? 

(4)  Does  the  law  permit  the  order? 
(For  example,  on  convictions  in 
dangerous-drug  cases,  the  statute 
mandates  revocation  of  mariners' 
licenses.  The  parties  may  not  agree  to 
rehabilitation  in  these  cases.) 

(5)  Is  the  settlement  fair  imder  the 
ciitnunstances? 

(6)  Is  the  settlement  clear? 

If  the  ALJ  rejects  the  proposed 
settlement,  the  ALJ  must  state  the 
rea8on(s)  in  writing  and  will  return  the 
motion  to  the  parties. 

Section  20.601    General.  Comment: 
One  comment  states  that  the  ALJ  should 
not  be  allowed  to  receive  written 
discovery. 

Response:  We  disagree  in  part.  Under 
§  20.601  the  ALJ  receives  lists  of 
witnesses  and  exhibits  and  copies  of 
exhibits  that  the  party  intends  to 
introduce.  All  exhibits  filed  under 
§  20.601  become  part  of  the 
administrative  record,  whether  or  not 
formally  introduced  or  admitted.  The 
ALJ  is  responsible  for  maintaining  the 
administrative  record  and  needs  copies 
of  all  potential  exhibits.  The  ALJ 
receives  no  other  written  discovery 
beiPore  the  hearing. 

Section  20.604    Request  for 
Production  of  Documents  or  Things  for 
Inspection  for  Other  Purposes. 
Comment:  One  comment  states  that 
"[tlhis  part  states  that  any  party  wanting 
to  obtain  evidence  has  to  do  so  through 
the  ALJ. .  .  .  Why  change  the  process  in 
place  now,  the  10  (investigating  officer) 
can  subpoena  evidence  as  needed;  not 
having  to  work  with  the  ALJ." 

Response:  Our  rule  does  not  change 
current  practices.  46  CFR  5.301(b)  grants 
the  investigating  officer  broad  subpoena 
authority. 

Section  20.608    Subpoenas. 
Comment:  One  comment  urges  that 
"[t]his  section  does  not  state  whether 
the  10  may  issue  a  subpoena. 
Recommend  amending  [this  section]  to 
state  that  the  10  can  issue  subpoenas,  in 
[the  same  way]  as  an  ALJ." 

Response:  We  believe  that  46  CFR 
Parts  4  and  5  adequately  describe  the 
authority  of  investigating  officers  to 
issue  subpoenas.  However,  in  the 
interim  rule  we  add  a  paragraph  (d)  to 
§  20.608  stating  that  investigating 
officers  can  also  issue  subpoenas  in  S&R 
cases. 

Section  20. 701    Standard  of  Proof 
Comment:  Two  comments  statp  that  the 
interim  rule  establishes  "preponderance 
of  the  evidence"  as  the  standard  of 
proof.  One  comment  luges  that  the 


standard  of  proof  contained  in  46  CFR 
5.63,  which  is  a  higher  standard  and  is 
preferable  to  the  standard  proposed, 
become  the  standard. 

Response:  The  interim  rule  does  not , 
establish  a  new  standard  of  proof;  it 
restates  the  standard  for  administrative 
proceedings.  The  Supreme  Court 
interprets  the  language  in  46  CFR  5.63 
to  mean  preponderance  of  the  evidence. 
The  Court,  in  Steadman  v.  Securities 
and  Fjcchange  Commission.  450  U.S.  91, 
101  S.  Ct.  999,  67  L.Ed.2d  69  (1981). 
determined  that  in  administrative 
hearings  the  burden  of  proof  required 
for  purposes  of  due  process  is 
"preponderance  of  the  evidence."  Coast 
Guard  appeal  decisions  have  followed 
that  Supreme  Court  decision  for  several 
years.  In  Commandant  Decision  on 
Appeal  2468  (LEWIN),  the  Coast  Guard 
interpreted  46  CFR  5.63  to  mean 
preponderance  of  the  evidence.  See  also 
Appeal  Decisions  2477  (TOMBARI)  and 
2485  (YATES).  Accordingly,  we  made 
ho  changes  to  this  section. 

Section  20.703    Presumptions. 
Comment:  One  comment  states  that  the 
"presumption  of  negligence"  has 
presented  problems  in  maritime  law 
because  of  difierent  views  as  to  how.  it 
shoidd  operate.  We  should  explain  it  or 
abolish  it. 

Response:  §  20.703  merely  restates 
Federal  Rule  of  Evidence  (PRE)  301  on 
presumptions.  It  is  not  a  presun^tion 
"of  negligence  or  anything  else.  This 
interim  rule  does  not  change  the 
administrative  practice  or  judicial 
precedent  concerning  presumptions  in 
S&R  cases.  There  are  many  cases  that 
establish  the  law  in  this  area.  They 
remain  unafiiected  by  this  rulemaking. 

Section  20.706    Witnesses.  Conunent: 
One  writer  opposes  subsection  (b). 
which  allows  the  ALJ  to  strike  tdl  or  part 
of  a  witness's  testimony  if  the  witness 
fails  or  refuses  to  answer  any  question 
the  ALJ  thinks  is  proper  to  ask  of  the 
respondent  at  the  hearing. 

Response:  We  disagree.  The  ALJ  must 
control  the  proceedings  and  establish 
the  administrative  record.  We  based  this 
section  on  Model  Adjudication  Rule 
328.  Other  administrative  agencies  have 
similar  procedural  rules.  See,  e.g.,  29 
CFR  40.252(c).  The  rule  states  a  well- 
established  principle  of  administrative 
law  and  evidence  in  general. 

Section  20.707    Telephonic 
Testimony.  Comment:  One  conunent 
suggests  that  this  section  state  that  any 
testimony  by  telephone  has  to  be 
approved  by  the  ALJ.  He  asked  who  is 
responsible  for  costs  of  travel  and 
lodging  of  a  witness  if  the  ALJ  will 
permit  a  witness  to  testify  only  in 
person.  In  his  opinion,  this  section  gives 
the  ALJ  authority  to  disrupt  evidence. 


Response:  We  disagree.  We  have  not 
changed  the  rules  nor  the  policies  for 
telephonic  testimony.  The  ALJ 
determines  whether  the.  testimony  can 
be  given  by  telephone.  Under  33  CFR 
20.710  and  46  CFR  5.553(f).  parties  must 
move  (request)  to  use  telephonic 
testimony  and  each  party  must  pay  any 
costs  associated  with  having  the 
testimony  taken. 

Section  20.710    Proposed  findings, 
closing  arguments,  and  briefs  Comment: 
One  comment  recommends  amending 
this  section  to  let  the  ALJ  keep  the 
hearing  open  for  proposed  findings  only 
on  motion  by  a  party  involved  in  the 
hearing.  The  comment  stated  that 
several  investigating  officers  have  had 
experiences  in  whidi  an  ALJ  required 
each  party  to  file  findings  of  fects,  when 
neither  party  has  so  moved;  this  is  an 
administrative  burden  on  both  parties. 

Response:  The  APA  permits  parties  to 
file  proposed  findings  of  fact  and 
conclusions  of  law  [5  U.S.C.  557(c)]. 
The  ALJ  sets  a  schedule  for  submission 
or  allows  the  parties  to  waive 
submission.  No  ALJ  may  require  parties 
to  file  proposed  findings  or  conclusions, 
but  the  parties  may  file  them.  Section 
20.710  does  not  permit  an  ALJ  to  require 
filing  of  proposed  findings  or 
conclusions.  An  ALJ  might  require 
parties  to  file  briefs  on  a  particular 
issue,  but  that  is  very  rare. 

Section  20.902    Decision  of  the  ALJ. 
Comment:  One  comment  recommends 
establishing  a  time  within  which  an  ALJ 
must  issue  a  decision,  to  ensure  that  the 
respondent  gets  one  within  a  reasonable 
time. 

Response:  We  believe  that 
establishing  a  time  period  within  which 
an  ALJ  must  issue  a  decision  by 
regulation  would  serve  no  usehil 
purpose.  The  guidelines  for  the  ALJs' 
workflow  call  for  issuance  of  a  decision 
in  a  simple  case  within  30  days. 
Complex  cases  entailing  research  and 
the  reqiiirement  to  review  a  complex 
record  and  develop  an  administrative 
record  often  need  more  than  30  days. 

Section  20.904    Reopening. 
Conunent:  One  comment  notes  that  an 
ALJ  already  may  reopen  and  modify  an 
order  of  revocation.  The  comment 
recommends  that  this  paragraph  also 
remove  the  3-year  limit  and  eliminate 
the  current  procedures  for 
administrative  clemency.  The  comment 
further  recommends  adding  a  paragraph 
providing  that  "a  mariner,  who  has 
voluntarily  siurendered  his  or  her 
dociunent,  [rather  than  undergo]  S&R 
proceedings,  and  who  later  wishes  to 
reapply  for  that  dociunent,  will  be 
subject  to  the  same  administrative 
procedures  as  though  an  ALJ  had  issued 
an  order  of  revocation  in  the  matter." 
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Response:  We  believe  that  this 
comment  has  merit.  We  will  review  the 
whole  program  of  administrative 
clemency  and  may  consider  its 
procedures  in  a  future  rulemaking. 

Section  20.1001    General  (Appeals). 
Comment:  Several  comments  oppose 
allowing  the  Coast  Guard  the  right  to 
appeal  an  ALJ's  decision.  One  comment 
would  like  the  right  of  appeal  restricted 
to  the  respondent  because  it  feels  that 
the  Ck)ast  Guard  will  have  had  a  chance 
to  prove  its  case  diuing  the  hearing,  at 
the  ALJ  level. 

Response:  The  APA  Tecognizes  the 
agencies'  right  of  appeal  [5  U.S.C. 
557(b)].  The  Coast  Guard  is  the  only 
agency  that  does  not  use  such  a  right. 
The  Coast  Guard  does  not  believe  that 
its  exercise  of  this  right  will  impair  the 
rights  of  respondents. 

The  ALJ  is  the  finder  of  facts,  and  his 
or  her  findings  will  not  be  overturned 
lightly.  Under  existing  case  law,  the 
Commandant  will  overturn  such 
findings  or  determinations  of  credibility 
by  ALJs  only  if  they  are  clearly 
erroneous. 

If  the  agency  seeks  an  appeal,  then 
there  must  be  grounds  for  appeal.  The 
agency,  like  a  respondent,  may  seek 
appeal  only  on  the  following  issues: 

(1)  Whetner  each  finding  of  fact  is 
supported  by  substantial  evidence. 

(2j  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(3)  Whether  the  ALJ  abused  his  or  her 
discretion. 

(4)  The  ALJ's  denial  of  a  motion  for 
disqualification. 

If  an  ALJ  errs  in  finding  against  the 
Coast  Guard,  there  should  be  review  to 
ensure  consistency.  Any  detriment  to  a 
respondent  is  offset  by  improved 
consistency  in  the  administrative 
process. 

We  believe  that  the  Equal  Access  to 
Justice  Act  is  a  sufficient  deterrent  to  an 
agency's  abuse  of  its  right  of  appeal. 
Accordingly,  the  Coast  Guard  will  retain 
its  right  in  these  rules. 

Section  20.1103    A  vailability  of 
decisions.  Comment:  One  comment 
recommends  that  the  Docketing  Center 
make  all  S&R  Decisions  and  Orders,  not 
just  Commandant  Decisions  of  Appeal, 
available  for  review.  This  would  greatly 
assist  in  preparing  for  upcoming  cases. 

Response:  At  present,  ALJs'  decisions 
are  available  for  inspection  and  copying 
at  Coast  Guard  Headquarters  and  at  the 
public  reading  room  in  the  district 
where  they  were  issued  (49  CFR  Part  7). 
Under  recent  amendment  to  the 
Freedom  of  Information  Act  (FOIA), 
(H.R.  3802,  Pub.  L.  104-231,  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (approved  October 


2, 1996, 110  Stat.  3048),  agencies  must 
publish  these  decisions  on-line.  The 
Coast  Guard  has  published  precedent- 
setting  Appeals  Decisions  on-line.  We 
will  publish  ALJ  decisions  also.  The 
Coast  Guard  is  working  on  making  them 
available  on  the  Internet  under  FOIA. 
We  will  amend  §  20.1103  when  they  are 
available. 

Section  20. 1 309    Admissibility  of 
respondent's  criminal  records  with  the 
Coast  Guard  before  entry  of  findings 
and  conclusions.  Comment:  The 
proposed  section  would  permit  the  use 
of  these  records  for  the  purpose  of 
impeaching  the  credibility  of  the 
evidence  offered  by  the  respondent. 
Current  46  CFR  5.549(b)  permits  their 
use  for  "the  limited  purpose  of 
impeaching  *  *  *".  One  commenter 
prefers  the  language  in  ciirrent  §  5.549. 

Response:  §  20.1309  restates  die 
current  rule  in  46  CFR  5.549(b).  We 
revised  the  section  to  remove 
imnecessary  language.  We  do  not 
believe  that  we  need  to  make  further 
changes  at  this  time. 

Section  20.1313    Medical 
examination  of  respondent.  Comment: 
One  comment  objects  to  the  last 
sentence  of  the  section,  which  states 
that,  "[Ijf  the  respondent  fails  or  refuses 
to  undergo  any  such  examination,  the 
failure  or  refusal  receives  due  weight 
and  may  be  sufficient  for  the  ALJ  to 
infer  that  the  results  would  have  been 
adverse  to  the  respondent." 

Response:  This  section  restates  the 
law  in  S&R  proceedings  more  clearly 
than  the  current  language  [46  CFR 
5.557]  states  it.  There  is  no  substantive 
change  to  this  section. 

Section  20.1315    Submission  of  prior 
records  and  evidence  in  aggravation  or 
mitigation.  Comment:  One  comment 
prefers  the  language  of  46  CFR  5.565(a), 
which  specifically  states  when  a  prior 
record  may  be  disclosed.  The  proposed 
section,  the  comment  asserts,  does  not 
clearly  state  whether  this  requirement 
remains  the  same. 

Response:  This  section's  predecessor 
(46  CFR  5.565(a))  contained  a  general 
prohibition  of  disclosure  of  prior 
records  before  the  ALJ  makes  his 
findings  (made  on  the  facts  of  the  case). 
We  believe  that  we  should  not  totally 
prohibit  the  disclosure  of  prior  records. 
Judgments  of  convictions  are  now  the 
basis  for  three  different  types  of  cases 
contemplated  by  46  U.S.C.  7703  and 
7704.  Much  of  what  constitutes  prior 
record  is  in  the  public  record.  We  made 
no  changes  to  this  section. 

Comment:  Another  comment  states 
that  we  do  not  clearly  define  the  term 
"conviction."  The  writer  recommends 
that  we  use  the  definition  of  conviction 
in  46  CFR  Part  10. 


Response:  We  believe  that  §  20.1307 
establishes  a  definition  of  the  term 
"conviction"  that  both  is  adequate  and 
is  consistent  with  the  definition  in  46 
CFR  10.103. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  uuder 
that  Order.  This  rule  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  [44  FR  11040 
(February  26. 1979)].  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Benefits:  The  Coast  Guard  assimies 
savings  to  all  parties  by  simplifying 
administrative  proceedings  that  help  to 
expedite  cases.  The  Coast  Guard's  use  of 
Administrative  Law  Judges  (ALJs)  is 
undergoing  major  change.  In  the  first 
phase  of  this  process,  the  Coast  Guard 
established  a  Docketing  Center  in 
Baltimore.  It  provides  administrative 
law  services  for  all  pertinent  cases.  In 
the  second  phase,  the  Docketing  Center 
would  expand  its  services  to  permit  on- 
line access  to  decisions  and  indexes  and 
to  improve  case  management.  A  part  of 
that  effort  would  be  to  rewrite  33  CFR 
Part  20  in  plain  English. 

Executive  Order  12988  [61  FR  4728 
(February  5, 1996)],  on  Qvil  Justice 
Reform,  also  established  "Principles  to 
Promote  Just  and  Efficient 
Administrative  Adjudications."  It 
recommends  that  agencies  use  case 
management  techniques  as  a  tool  for 
improving  their  administrative 
proceedings.  It  also  recommends  that 
they  review  their  adjudicative 
procedures  and  develop  specific  ones 
to— 

•  Reduce  delay  in  decision-making; 

•  Facilitate  self-representation  where 
appropriate; 

•  Expand  non-lawyer  counseling  and 
representation  where  appropriate; 

•  Invest  maximal  discretion  in  fact- 
finding officers; 

•  Encovu-age  appropriate  settlement  of 
claims  as  early  as  possible;  and 

•  Develop  effective  and  simple 
methods,  including  the  use  of  electronic 
technology,  to  educate  the  public  about 
their  policies  and  procedures. 

The  primary  reason  for  this  entire 
effort  is  to  achieve  and  sustain  effective 
case  management.  First,  a  central  docket 
permits  more  efficient  assigimient  of 
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ALJs  to  contested  cases.  Second, 
enhanced  office  automation  (workflow) 
permits  the  routine  handling  of  dockets 
and  files  by  a  small  staff.  Third,  a 
central  database  permits  active 
supervision  of  cases. 

At  present,  Notices  of  Hearings  hinder 
an  ALJ's  schedule  in  S&R  cases  because 
current  rules  require  notice  but  do  not 
also  require  responses  from  mariners. 
The  result  is  that  ALJs  (and  the  Coast 
Guard)  must  prepare  for  hearings  as  if 
all  mariners  woiild  dispute  the  charges. 
Almost  half  of  these  cases  conclude 
without  ever  going  to  hearings,  through 
settlement  agreements  or  withdrawal  by 
the  prosecution.  However,  it  is  not 
currently  possible  to  reassign  the 
unused  or  vacated  hearing  date  for  such 
a  case. 

With  responsive  pleading,  ALJs  are 
able  to  identify  which  cases  would  be 
amenable  to  disposal  by  motion  and 
which  would  need  hearings.  In  cases  of 
class  U  civil  penalties,  ALJs  are  able  to 
schedule  hearings  only  if  necessary. 
Almost  half  of  these  cases,  through 
settlement  agreements  or  motions, 
likewise  conclude  without  ever  going  to 
hearings.  (Unlike  S&R  cases,  these  cases 
have  had  a  negligible  effect  on  ALJs' 
schedides.) 

Each  ALJ  depends  upon  a  single  Legal 
Assistant  (LA).  Each  case  docketed 
usually  takes  three  days  of  an  LA's  time 
for  docketing;  scheduling;  arranging  for 
comt  reporters,  hearing  rooms,  and  the 
ALJ's  travel;  preparing  reports; 
maintaining  the  docket  record  and 
closing  the  file;  preparing  the  hearing 
report;  and  arranging  for  final 
disposition  of  the  case  record. 

This  demand  on  time  appUes  in  every 
case  filed,  whether  contested  or  not. 
(For  example:  The  Coast  Guard  files  a 
case,  and  the  respondent  seeks  a  change 
of  venue  unopposed  by  the  figency.  The 
ALJ  would  not  spend  more  than  an  hour 
on  the  case;  but  the  LA  must  still 
prepare  the  record  for  transfer  to 
another  ALJ  and  file  it.)  This  costs 
respondents  time  as  it  does  the  Coast 
Guard.  The  procedures  of  this  interim 
rule  would  drastically  reduce  the 
demands  of  the  time  required  of  all 
parties  concerned. 

The  Coast  Guard  estimates  that  the 
annual  costs  attributable  to  the  interim 
rule  will  total  $36,000.  This  figure 
includes  costs  associated  with  preparing 
witness  and  exhibit  lists  for  contested 
cases,  as  well  as  costs  associated  with 
cases  appealed  by  the  Coasf  Guard. 

The  10-year  present  value  of  the  costs, 
discoimted  at  7  percent  and  expressed 
in  1998  dollars,  will  total  $252,849. 
This  interim  rule  will  benefit  the 
regulated  public  as  well  as  the 
taxpaying  public.  Both  publics  will 


benefit  from  the  uniform  application  of 
procedural  rules  to  the  administrative 
proceedings.  Rather  than  operating 
under  a  judge-specific  collection  of 
procedural  ndes,  the  adjudicative 
actions  of  the  Coast  Guard  will  come 
into  line  with  the  APA. 

The  monetary  benefits  of  this  rule  are 
the  cost  savings  which  will  total 
$279,000  annually.  The  10-year  present 
value  of  the  cost  savings,  discoimted  at 
7  percent  and  expressed  in  1998  dollars, 
will  total  $1,959,579. 

New  costs  attributable  to  the  rule 
should  reach  a  discoimted  total  of 
$252,849  for  the  10-year  period. 
Therefore,  the  10-year  benefit-cost  ratio 
is  7.7  to  1. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  interim  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields, 
and  governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  that  this  rule 
will  have  a  minimal  direct  impact  on 
small  entities.  Holders  of  licenses, 
certificates,  and  documents  are  not 
small  entities,  though  they  may  work  for 
small  entities.  This  rule  simplifies  many 
adjudicatory  procedures;  it  adds  only 
the  requirement  to  reply  by  written 
answer,  in  most  cases,  rather  than  by 
oral  response  at  hearing,  and  this  may 
prove  less,  not  more,  onerous. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  Mdll  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  interim  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  this 
rule  will  affect  your  small  business  or 
organization,  and  if  you  have  questions 
concerning  its  provisions  or  options  for 
copipliance,  please  call  Mr.  George  J. 
Jordan,  Attorney  Advisor,  Office  of  the 


Chief  Administrative  Law  Judge  (G-CJ), 
Room  6302.  202-267-0006. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  enforcement  by 
Federal  agencies.  The  Ombudsman  will 
annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  the 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  interim  rule  does  not  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Between  simplified, 
expedited  adjudicatory  procedures  and 
greater  use  of  electronic  devices,  this 
rule  will  reduce  the  burden  of 
paperwork  on  the  public  and  private 
sectors  in  large  and  about  equal 
measure. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  (Pub.  L.  104-4),  the  Coast 
Guard  must  consider  whether  this 
interim  rule  will  result  in  an  annual 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation).  The  Act  also 
requires  (in  Section  205)  that  the  Coast 
Guard  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives,  and  from  those  alternatives, 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

No  State,  local,  or  tribal  governments 
will  be  affected  by  this  rule.  Therefore, 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more 
either  to  State,  local,  or  tribal 
governments  or  to  the  private  sector. 

Federalism 

The  Coast  Guard  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  figure  2- 
1,  paragraphs  (34)(b)  and  (c)  of 
COMDTINST  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
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is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  rule  and 
reached  the  following  coiu:lusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government 

E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b](2]  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  nde  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

Listof  Subiects 

33  CFR  Part  20 

Administrative  Law  Judges, 
Administrative  practice  and  procedure. 
Appeals,  Discovery,  Evidence,  Hearings. 

46  CFR  Part  5 

Administrative  practice  and 
procediue.  Alcohol  abuse.  Drug  abuse. 
Investigations,  Licensing,  Mariners, 
Seamen,  Penalties. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  20  and  46  CFR  Part  5  as 
follows: 

1.  Revise  33  CFR  Part  20  to  read  as 
follows: 

PART  20-RULES  OF  PRACTICE, 
PROCEDURE,  AND  EVIDENCE  FOR 
FORMAL  ADMINISTRATIVE 
PROCEEDINGS  OF  THE  COAST 
GUARD 

Subpart  A— Ganenil 

20.101  Scope. 

20.102  Definitions. 

20.103  Construction  and  waiver  of  rules. 

Subpart  B— Administrative  Law  Judges 

20.201  Assignment. 

20.202  Powers. 


20.203  Unavailability. 

20.204  Withdrawal  or  disqualification. 

20.205  Ex  parte  communications. 

20.206  Separation  of  functions. 

Subpart  C — Pleadings  and  iMotions 

20.301  Representation. 

20.302  Filing  of  documents  and  other 
materials. 

20.303  Form  and  content  of  filed 
documents. 

20.304  Service  of  documents. 

20.305  Amendment  or  supplementation  of 
filed  documents. 

20.306  Computation  of  time. 

20.307  Complaints. 

20.308  Answers. 

20.309  Motions. 

20.310  Default  by  respondent. 

20.311  Withdrawal  or  dismissal. 

Subpart  D— Proceedings 

20.401  Initiation  of  administrative 
proceedings. 

20.402  Public  notice. 

20.403  Consolidation  and  severance. 

20.404  Interested  persons. 

Sut>part  E— Conferences  and  Settlements 

20.501  Conferences. 

20.502  Settlements. 

Subpart  F— Oiscovety 

20.601  General. 

20.602  Amendatory  or  supplementary 
responses. 

20.603  Interrogatories. 

20.604  Requests  for  production  of 
documents  or  things,  for  inspection  or 
other  purposes. 

20.605  Depositions. 

20.606  Protective  orders. 

20.607  Sanctions  for  failure  to  comply. 

20.608  Subpoenas. 

20.609  Motions  to  quash  or  modify. 

Subpart  G — Hearings 

20.701  Standard  of  proof. 

20.702  Burden  of  proof. 

20.703  Presumptions. 

20.704  Scheduling  and  notice  of  hearings. 

20.705  Failure  to  appear. 

20.706  Witnesses. 

20.707  Telephonic  testimony. 

20.708  Witnesses'  fees. 

20.709  Closing  of  the  record. 

20.710  Proposed  findings,  closing 
arguments,  and  briefs. 

Subpart  H — Evidence 

20.801  General. 

20.802  Admissibility  of  evidence. 

20.803  Hearsay  evidence. 

20.804  Objections  and  offers  of  proof. 

20.805  E'roprietary  information. 

20.806  Official  notice. 

20.807  Exhibits  and  documents. 

20.808  Written  testimony. 

20.809  Stipulations. 

Subpart  I — Decisions 

20.901  Summary  decisions. 

20.902  Decisions  of  the  ALJ. 

20.903  Records  of  proceedings. 

20.904  Reopening. 


Subpart  J — Appeals 

20.1001  General^. 

20.1002  Records  on  appeal. 

20.1003  Procedures  for  appeal. 

20.1004  Decisions  on  appeal. 

Subpart  K— Finality,  Petitions  for  Hearing, 
and  Availability  of  Orders 

20.1101  Finality. 

20.1102  Petitions  to  set  aside  decisions  and 
provide  hearings  for  civil  penalty 
proceedings. 

20.1103  Availability  of  decisions. 

Subpart  L— Expedltad  Hearings 

20.1201  Application. 

20.1202  Filing  of  pleadings. 

20.1203  Commencement  of  expedited 
hearings. 

20.1205  Motion  for  return  of  temporarily 
suspended  license,  certificate  of  registry, 
or  document. 

20.1206  Discontinuance  of  expedited 
hearings. 

20.1207  I^e-hearing  conferences. 

20.1208  Expedited  hearings. 

20.1209  Appeals  of  ALJ's  decisions. 

Subpart  M— Supplementary  Evidentiary 
Rules  for  Suspension  and  Revocation 
Hearings 

20.1301    Purpose. 

20.1303    Authentication  and  certification  of 

extracts  from  shipping  articles,  logbooks, 

and  the  like. 
20.1305    Admissibility  and  weight  of  entries 

from  logbooks. 
20. 1307    Use  of  judgments  of  conviction. 
20. 1 309    Admissibility  of  respondents' 

criminal  records  and  records  with  the 

Coast  Guard  before  entry  of  findings  and 

conclusions. 
20.1311    Admissions  by  respondent. 
20.1313    Medical  examination  of 

respondents. 
20.1315    Submission  of  prior  records  and 

evidence  in  aggravation  or  mitigation. 
Authority:  33  U.S.C.  1321;  42  U.S.C.  9609; 
46  U.S.C.  7701.  7702;  49  CFR  1.46. 

Subpart  A— General 

§20.101    Scope. 

Except  as  otherwise  noted,  the  rules 
of  practice,  procedure,  and  evidence  in 
this  part  apply  to  the  following  subjects 
of  administrative  proceedings  before  the 
United  States  Coast  Guard: 

(a)  Class  n  civil  penalties  assessed 
under  subsection  311(b)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1321(b)(6)). 

(b)  Class  n  civil  penalties  assessed 
under  section  109  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9609(b)). 

(c)  Suspensions  and  revocations 
conducted  imder  46  U.S.C.  Chapter  77, 

§20.102    Definitions. 

Administrative  Law  fudge  or  ALJ 
means  any  person  designated  by  the 
Commandant  under  paragraph  556(b)(3) 
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of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  556(b)(3))  to  conduct 
hearings  arising  under  33  U.S.C. 
1321(b);  42  U.S.C.  9609(b);  or  46  U.S.C. 
Chapter  77. 

Chief  Administrative  Law  Judge  or 
Chief  ALJ  means  the  Administrative 
Law  Judge  appointed  as  the  Chief 
Administrative  Law  Judge  of  the  Coast 
Guard  by  the  Commandant. 

Class  n  Civil  penalty  proceeding 
means  a  trial-tj^e  proceeding  for  the 
assessment  of  a  ciidl  penalty  that  affords 
an  opportunity  for  an  oral,  fact-finding 
hearing  before  an  ALJ. 

Coast  Guard  Representative  means  an 
official  of  the  Coast  Guard  designated  to 
prosecute  an  administrative  proceeding. 
Commandant  means  the  Commandant 
of  the  Coast  Guard.  It  includes  the  Vice- 
Commandant  of  the  Coast  Guard  acting 
on  behalf  of  the  Commandant  in  any 
matter. 

Complaint  means  a  dociunent  issued 
by  a  Coast  Guard  representative  alleging 
a  violation  for  which  a  penalty  may  be 
administratively  assessed  under  33 
U.S.C.  1321(b)  or  42  U.S.C.  9609(b),  or 
a  merchant  mariner's  license,  certificate 
of  registry,  or  document  suspended  or 
revoked  under  46  U.S.C.  7703  or  7704. 

Hearing  Docket  Clerk  means  ain 
employee  of  the  Office  of  the  Chief  ALJ 
who  is  responsible  for  receiving 
documents,  determining  their 
completeness  and  legibility,  and 
distributing  them  to  ALJs  and  others,  as 
required  by  this  part. 

Interested  person  means  a  person 
who,  as  allowed  in  §  20.404,  files 
written  comments  on  a -proposed 
assessment  of  a  class  U  civil  penalty  or 
files  written  notice  of  intent  to  present 
evidence  in  any  such  hearing  held  on 
the  proposed  assessment. 

Mail  means  first-class,  certified,  or. 
registered  matter  sent  by  the  Postal 
Service,  or  matter  sent  by  an  explress- 
coiirier  service. 

Motion  means  a  request  for  an  order 
or  ruling  from  an  ALJ. 

Party  means  a  respondent  or  the  Coast 
Guard. 

Person  means  an  individual,  a 
partnership,  a  corporation,  an 
association,  a  public  or  private 
organization,  or  a  governmental  agency. 

Personal  delivery  means  delivery  by 
hand  or  in  person,  or  through  use  of  a 
contract  service  or  an  express-courier 
service.  It  does  not  include  use  of 
governmental  interoffice  mail. 

Pleading  means  a  complaint,  an 
answer,  and  any  amendment  to  such 
dociunent  permitted  imder  this  part. 

Respondent  means  a  person  charged 
with  a  violation  in  a  complaint  issued 
imder  this  part 


Suspension  and  revocation 
proceeding  or  S&R  proceeding  means  a 
trial-type  proceeding  for  the  suspension 
or  revocation  of  a  merchant  mariner's 
license,  certificate  of  registry,  or 
dociunent  issued  by  the  Coast  Guard 
that  affords  an  opportimity  for  an  oral, 
fact-finding  hearing  before  an  ALJ. 

S  20.1 03    Construction  and  waiver  of  rules. 

(a)  Each  person  with  a  duty  to 
construe  the  rules  in  this  part  in  an 
administrative  proceeding  shall 
construe  them  so  as  to  secure  a  just, 
speedy,  and  inexpensive  determination. 

(b)  Except  to  the  extent  that  a  waiver 
would  be  contrary  to  law,  the 
Commandant,  the  Chief  ALJ,  or  a 
presiding  ALJ  may,  after  notice,  waive 
any  of  the  rules  in  this  part  either  to 
prevent  undue  hardship  or  manifest 
injustice  or  to  secure  a  just,  speedy,  and 
inexpensive  determination. 

(c)  Absent  a  specific  provision  in  this 
part,  the  Federal  Rules  of  Civil 
Procediue  control. 

Subpart  B— Administrative  Law 
Judges 

§20.201    Assignment 

An  ALJ,  assigned  by  the  Chief  ALJ 
after  receipt  of  the  complaint,  shall 
preside  over  each  administrative 
proceeding  imder  this  part. 

§20.202    Powers. 

The  ALJ  shall  have  all  powers 
necessary  to  the  conduct  of  fair,  fast, 
and  impartial  hearings,  including  the 
powers  to — 

(a)  Administer  oaths  and  affirmations; 

(b)  Issue  subpoenas  authorized  by 
law; 

(c)  Rule  on  motions; 

(d)  Order  discovery  as  provided  for  in 
this  part; 

(e)  Hold  hearings  or  settlement 
conferences; 

(f)  Regulate  the  course  of  hearings; 

(g)  Call  and  question  witnesses; 
(h)  Issue  decisions; 

(i)  Exclude  any  person  from  a  hearing 
or  conference  for  disrespect,  or 
disorderly  or  rebellious  conduct;  and 

(j)  Institute  policy  authorized  by  the 
Chief  ALJ. 

§20.203    Unavaiiabillty. 

(a)  If  an  ALJ  cannot  perform  the  duties 
described  in  §  20.202  or  otherwise 
becomes  unavailable,  the  Chief  ALJ 
shall  designate  a  successor. 

(b)  If  a  hearing  has  commenced  and 
the  assigned  ALJ  cannot  proceed  with  it, 
a  successor  ALJ  may.  The  successor  ALJ 
may,  at  the  request  of  a  party,  recall  any 
witaess  whose  testimony  is  material  and 
disputed,  and  who  is  available  to  testify 
again  without  undue  burden.  The 


successor  ALJ  may,  within  his  or  her 
discretion,  recall  any  other  witness. 

§20.204    WittKlrawal  or  disqualification. 

(a)  An  ALJ  may  disqualify  herself  or 
himself  at  any  time. 

(b)  Until  the  filing  of  the  ALJ's 
decision,  either  party  may  move  that  the 
ALJ  disqualify  herself  or  himself  for 
personal  bias  or  other  valid  cause.  The 
party  shall  file  with  the  ALJ,  promptly 
upon  discovery  of  the  facts  or  other 
reasons  allegedly  constituting  cause,  an 
affidavit  setting  forth  in  detail  the 
reasons. 

(1)  The  ALJ  shall  rule  upon  the 
motion,  stating  the  grounds  for  the 
ruling.  If  the  ALJ  concludes  that  the 
motion  is  timely  and  meritorious,  she  or 
he  shall  disqualify  herself  or  himself 
and  withdraw  from  the  proceeding.  If 
the  ALJ  does  not  disqualify  herself  or 
himself  and  withdraw  from  the 
proceeding,  the  ALJ  shall  carry  on  with 
the  proceeding,  or,  if  a  hearing  has 
concluded,  issue  a  decision. 

(2)  If  an  ALJ  denies  a  motion  to 
disqualify  herself  or  himself,  the  moving 
party  may,  according  to  the  procedures 
in  subpart  J  of  this  part,  appeal  to  the 
Commandant  once  the  hearing  has 
concluded.  When  that  party  does 
appeal,  the  ALJ  shall  forward  the 
motion,  the  affidavit,  and  supporting 
evidence  to  the  Commandant  along  with 
the  ruling. 

§  20.205    Ex  parts  communications. 

Ex  parte  communications  are 
governed  by  subsection  557(d)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
557(d)). 

§  20.206    Separation  of  functions. 

(a)  No  ALJ  may  be  responsible  to,  or 
supervised  or  directed  by,  an  officer, 
employee,  or  agent  who  investigates  for 
or  represents  the  Coast  Guard. 

(b)  No  officer,  employee,  or  agent  of 
the  Coast  Guard  who  investigates  for  or 
represents  the  Coast  Guard  in 
coimection  with  any  administrative 
proceeding  may,  in  that  proceeding  or 
one  factually  related,  participate  or 
advise  in  the  decision  of  the  ALJ  or  of 
the  Commandant  in  an  appeal,  except  as 
a  witness  or  counsel  in  the  proceeding 
or  the  appeal. 

Subpart  C— Pleadings  and  Motions 

§20.301    Representation. 

(a)  A  party  may  appear — 

(1)  Without  counsel; 

(2)  With  an  attorney;  or 

(3)  With  other  duly  authorized 
representative. 

(b)  Any  attorney,  or  any  other  duly 
authorized  representative,  shall  file  a 
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notice  of  appearance.  The  notice  must 
indicate — 

(1)  The  name  of  the  case,  including 
docket  number  if  assigned; 

(2)  The  person  on  whose  behalf  the 
appearance  is  made;  and 

(3)  The  person's  and  the 
representative's  mailing  addresses  and 
telephone  numbers. 

(c)  Any  attorney  or  other  duly 
authorized  representative  shall  also  file 
a  notice,  including  the  items  listed  in 
paragraph  (a)  of  this  section,  for  any 
withdrawal  of  appearance. 

(d)  Any  attorney  shall  be  a  member  in 
good  standing  of  die  bar  of  the  highest 
court  of  a  State,  the  District  of 
Colimibia,  or  any  territory  or 
commonwealth  of  the  United  States.  A 
personal  representation  of  membership 
is  sufficient  proof,  unless  the  ALJ  orders 
more  evidence. 

(e)  Any  person  who  would  act  as  a 
duly  authorized  representative  and  who 
is  not  an  attorney  shall  file  a  statement 
setting  forth  the  basis  of  his  or  her 
authority  to  so  act.  The  ALJ  may  deny 
appearance  as  representative  to  any 
person  who,  the  ALJ  finds,  lacks  the 
requisite  character,  integrity,  or  proper 
personal  conduct. 

§  20.302    Filing  of  documents  and  ottier 
materials. 

(a)  The  proper  address  at  which  to  file 
all  documents^pid  other  materials 
relating  to  an  administrative  proceeding 
is:  U.S.  Coast  Guard  Administrative  Law 
Judge  Docketing  Center;  Attention: 
Hearing  Docket  Clerk;  Room  412;  40  S. 
Gay  Street;  Baltimore,  MD  21201-4022. 

(b)  The  telephone  number  is:  410- 
962-5100. 

(c)  The  fax  number  is:  410-962-1746. 

(d)  The  appropriate  party  shall  file 
with  the  Hearing  Docket  Clerk  an 
executed  original  of  each  dociunent 
(including  any  exhibit  and  supporting 
affidavit). 

(e)  A  party  may  file  by  mail  or 
personal  delivery.  The  ALJ  or  the 
Hearing  Docket  Clerk  may  permit  other 
methods,  such  as  fax  or  other  electronic 
means. 


(f)  When  die  Hearing  Docket  Clerk 
determines  that  a  docmnent,  or  other 
material,  offered  for  filing  does  not 
comply  with  requirements  of  this  part, 
the  Clerk  will  accept  it,  and  may  advise 
the  person  offering  it  of  the  defect,  and 
require  that  person  to  correct  the  defect. 
If  the  defect  is  failure  to  serve  copies  on 
other  parties,  the  parties'  response 
period  begins  when  properly  served. 

§  20.303    Form  and  content  of  filed 
documents. 

(a)  Each  filed  document  must 
clearly — 

(1)  State  the  title  of  the  case; 

(2)  State  the  docket  number  of  the 
case,  if  one  has  been  assigned; 

(3)  Designate  the  type  of  filing  {for 
instance:  petition,  notice,  or  motion  to 
dismiss); 

(4)  Identify  the  filing  party  by  name 
and  capacity  acted  in;  and 

(5)  State  the  address,  telephone 
number,  and  any  fax  niunber  of  the 
filing  party  and,  if  that  party  is 
represented,  the  name,  address, 
telephone  number,  and  any  fax  number 
of  the  representative. 

(b)  Each  filed  docimient  must — 

(1)  Measure  SVz  by  11  inches,  except 
that  a  table,  chart,  or  other  attachment 
may  be  larger  if  folded  to  the  size  of  the 
filed  dociunent  to  which  it  is  physically 
attached; 

(2)  Be  printed  on  just  one  side  of  the 
page  and  be  clearly  typewritten,  printed, 
or  otherwise  reproduced  by  a  process 
that  yields  legible  and  permanent 
copies; 

(3)  Be  double-spaced  except  for 
footnotes  and  long  quotations,  which 
may  be  single-spaced; 

(4)  Have  a  left  margin  of  at  least  V/z 
inches  and  other  margins  of  at  least  1 
inch;  and 

(5)  Be  bound  on  the  left  side,  if 
boimd. 

(c)  Each  filed  document  must  be  in 
English  or,  if  in  another  language, 
accompanied  by  a  certified  translation. 
The  original  of  each  filed  dociunent 
must  be  signed  by  the  filing  party  or  her 
or  his  representative.  Unless  the  ndes  in 
this  part  or  the  ALJ  requires  it  to  be 


verified  or  accompanied  by  an  affidavit, 
no  filed  document  need  be.  The 
signature  constitutes  a  certification  by 
the  signer  that  she  or  he  has  read  the 
document;  that,  to  the  best  of  her  or  his 
knowledge,  information,  and  belief,  the 
statements  made  in  it  are  true;  and  that 
she  or  he  does  not  intend  it  to  cause 
delay. 

(d)  Complaints,  answers,  and  simple 
motions  may  employ  forms  approved 
for  use  in  proceedings  of  the  Coast 
Guard  instead  of  the  format  set  out  in 
this  section. 

§  20.304    Service  of  documents. 

(a)  The  ALJ  shall  serve  upon  each 
party  to  the  proceeding  a  copy  of  each 
document  issued  by  the  ALJ  in  it.  The 
ALJ  shall  serve  upon  each  interested 
person,  as  determined  under  §  20.404,  a 
copy  of  the  notice  of  hearing.  Unless 
this  part  provides  otherwise,  the  ALJ 
shall  upon  request  furnish  to  each  such 
interested  person  a  copy  of  each 
dociunent  filed  with  the  Hearing  Docket 
Clerk  or  issued  by  the  ALJ. 

(b)  Unless  the  ALJ  orders  otherwise, 
each  person  filing  a  document  with  the 
Hearing  Docket  Clerk  shall  serve  upon 
each  party  a  copy  of  it. 

(c)  If  a  party  filing  a  document  must 
serve  a  copy  of  it  upon  each  party,  each 
copy  must  bear  a  certificate  of  service, 
signed  by  or  on  behalf  of  the  filing 
party,  stating  that  she  or  he  has  so 
served  it.  The  certificate  shall  be  in 
substantially  the  following  form: 

I  hereby  certify  that  I  have  served  the 
foregoing  documentfs]  upon  the  following 
parties  {or  their  designated  representatives) 
to  this  proceeding  at  the  addresses  indicated 
by  (speciiy  the  method): 
{1)  [name,  address  of  party] 
{2)  [name,  address  of  party] 

Done  at ,  this 


20 . 

[Signature] 

For 

[Capacity]. 


.  day  of . 


19 


or 


(d)  This  table  describes  how  to  serve 
filed  documents. 


Table  20.304(d).— How  To  Serve  Filed  Documents 


Type  of  filed  document 

(1 )  Complaint 

(2)  Default  Motion 

(3)  Answer  


Acceptable  methods  of  service 


certified  mail,  return  receipt  requested. 

(i)  Personal  delivery. 

(ii)  Express-courier  sen/ice  that  has  receipt  capability. 

(i)  Mail. 

(ii)  Personal  delivery. 

(iii)  Express-courier  service. 

(iv)  Fax. 
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Table  20.304(d).— How  To  Serve  Filed  Documents— Continued 


Type  of  filed  document 


(4)  Any  other  filed  document 


Acceptat)le  methods  of  service 


(i)  Mail. 

(ii)  Personal  delivery. 

(iii)  Express-courier  service. 

(iv)  Fax. 

(v)  Other  electronic  means(at  the  discretion  of  the  ALJ). 


(e)(i)  Unless  the  ALJ  orders  otherwise,  if  a  party  files  a  document  under  §20.302,  the  party  must  serve  a  copy 
to  the  person  indicated  in  this  table. 

Table  20.304(e).— Who  Receives  Copies  of  Filed  Documents 


If  a  party- 


Is  represented 

Is  not  represented 


Then  the  serving  party  must  sen«— 


The  counsel  or  other  representative. 
The  party. 


(2)  Service  upon  counsel  or  representative  constitutes  service  upon  the  person  to  be  served, 
(f)  The  serving  party  must  send  service  copies  to  the  address  indicated  in  this  table. 

Table  20.304(f).— Where  To  Send  Service  Copies 


If  the  party- 


Is  represented 

Is  not  represented 


Ttwn  the  serving  party  must  send  the  copies  to— 


The  address  of  the  counsel  or  representative. 
The  last  known  address  of  the  residence  or  principal  place  of  txjsiness 
of  the  person  to  be  served. 


(g)  This  table  describes  when  service  of  a  filed  document  is  complete. 

Table  20.304(g).— When  Service  Is  Complete 


If  method  of  sennce  used  is— 


(1)  Personal  delivery  (Complaint  or  Default  Mo- 
tion). 


(2)  Personal  detivery  (all  other  filed  documents) 


(3)  Certified  Mail  or  axpress-courier  (Complaint 
or  Default  Motion). 


(4)  Mail  or  express-courier  sen/ice  (all  other 
filed  documents). 

(5)  Fax  or  other  electronic  means 


Then  sennce  is  complete  when  the  document  i 


0)  Handed  to  the  person  to  be  sen^. 

(ii)  Delivered  to  the  person's  office  during  txjsiness  hours. 

(iii)  Delivered  to  the  person's  residence  and  service  made  to  a  person  of  suitable  age  and  dis- 
cretion residing  at  the  indtviduaTs  residence. 

(i)  Handed  to  the  person  to  be  sen^. 

(ii)  Delivered  to  ttie  person's  office  during  business  hours. 

(iii)  Delivered  to  the  person's  residence  and  deposited  in  a  conspicuous  place. 

(i)  Delivered  to  the  person's  residence  and  signed  f or  t)y  a  person  of  suitat>le  age  and  discre- 
tion residing  at  tfie  individual's  residence. 

(ii)  Delivered  to  ttie  person's  office  during  business  hours  and  signed  for  by  a  person  of  suit- 
able age  and  discretion. 

(i)  Mailed  (postmarlced). 

(ii)  Deposited  with  express-courier  service. 

Transmitted. 


(h)  If  a  person  refuses  to  accept 
delivery  of  any  document  or  fails  to 
claim  a  properly  addressed  document 
other  than  a  complaint  sent  under  this 
subpart,  the  Coast  Guard  considers  the 
document  served  anyway.  Service  is 
valid  at  the  date  and  the  time  of  mailing, 
of  deposit  with  a  contract  service  or 
express-courier  service,  or  of  refusal  to 
accept  delivery. 

§  20.305    Amendment  or  supplementation 
of  filed  documents. 

(a)  Each  party  or  interested  person 
shall  amend  or  supplement  a  previously 
filed  pleading  or  other  dociunent  if  she 
or  he  learns  of  a  material  change  that 
may  affect  the  outcome  of  the 


administrative  proceeding.  However,  no 
amendment  or  supplement  may  broaden 
the  issues  without  an  opportunity  for 
any  other  party  or  interested  person 
both  to  reply  to  it  and  to  prepare  for  the 
broadened  issues. 

(b)  The  ALJ  may  allow  other 
amendments  or  supplements  to 
previously  filed  pleadings  or  other 
dociunents. 

(c)  Each  party  or  interested  person 
shall  notify  the  Hearing  Docket  Clerk, 
the  ALJ,  and  every  other  party  or 
interested  person,  or  her  or  his 
representative,  of  any  change  of  address. 


§  20.306    Computation  of  tims. 

(a)  We  compute  time  periods  as 
follows: 

(1)  We  do  not  include  the  first  day  of 
the  period. 

(2)  If  the  last  day  of  the  period  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
we  extend  the  period  to  the  next 
business  day. 

(3)  If  the  period  is  7  days  or  less,  we 
do  not  include  Satiudays,  Simdays,  or 
Federal  holidays. 

(b)  If  you  were  served  a  doctunent  (by 
domestic  mail)  that  requires  or  permits 
a  response,  you  may  add  3  days  to  any 
period  for  response. 
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(c)  If  you  need  additional  time  to  file 
a  response,  follow  the  rules  in  these 
tables. 


(1)  You  may  request  an  extension — 

Table  20.306(c)(1).— How  to  Request  an  Extension 


If  the  response  period- 

By- 

Has  not  expired 

Has  expired  » 

Telephone,  letter,  or  motion. 

Only  by  motion  describing  why  the  failure  to  file  was  excusable. 

(2)  You  file  your  request  as  follows: 

Table  20.306(c)(2).— Where  to  File  an  Extension  Request 


If— 


Then  you  file  your  request  with  the 


An  AU  has  not  been  assigned 

An  AU  has  been  assigned  

Your  case  is  on  appeal  


Hearing  Docket  Clerk. 

AU. 

Hearing  Docket  Clerk. 


120.307    Complaints. 

(a)  The  complaint  must  set  forth — 

(1)  The  type  of  case; 

(2)  The  statute  or  rule  allegedly 
violated; 

(3)  The  pertinent  foots  alleged;  and 
(4)(i)  The  amount  of  the  class  n  civil 

penalty  sought:  or 

(ii)  The  order  of  suspension  or 
revocation  proposed. 

(b)  The  Coast  Guard  shall  propose  a 
place  of  hearing  when  filing  the 
complaint. 

(c)  The  complaint  must  conform  to 
the  requirements  of  this  subpart  for 
filing  and  service. 

§20.308    Answers. 

(a)  The  respondent  shall  file  a  written 
answer  to  the  complaint  20  days  or  less 
after  service  of  the  complaint.  The 
answer  must  conform  to  the 
requirements  of  this  subpart  for  filing 
and  service. 

(b)  The  person  filing  the  answer  shall, 
in  the  answer,  either  agree  to  the  place 
of  hearing  proposed  in  the  complaint  or 
propose  an  alternative. 

(c)  Each  answer  must  state  whether 
the  respondent  intends  to  contest  any  of 
the  allegations  set  forth  in  the 
complaint.  It  must  include  any 
affirmative  defenses  that  the  respondent 
intends  to  assert  at  the  hearing.  The 
answer  must  admit  or  deny  each 
numbered  paragraph  of  the  complaint.  If 
it  states  that  the  respondent  lacl^ 
sufficient  knowledge  or  information  to 
admit  or  deny  a  particular  nimibered 
paragraph,  it  denies  that  paragraph.  If  it 
does  not  specifically  deny  a  particular 
numbered  paragraph,  it  admits  that 
paragraph. 

(d)  A  resp>ondent's  foiliire  without 
good  cause  to  file  an  answer  admits 
each  allegation  made  in  the  complaint. 


§20.309    Motions. 

(a)  A  person  may  apply  for  an  order 
or  ruling  not  specifically  provided  for  in 
this  subpart,  but  shall  apply  for  it  by 
motion.  Each  written  motion  must 
comply  with  the  requirements  of  this 
subpart  for  form,  filing,  and  service. 
Each  motion  must  state  clearly  and 
concisely — 

(1)  Its  purpose,  and  the  relief  sought; 

(2)  Any  statutory  or  regulatory 
authority;  and 

(3)  The  facts  constituting  the  groimds 
for  the  relief  sought. 

(b)  A  proposed  order  may  accompany 
a  motion. 

(c)  Each  motion  must  be  in  writing; 
except  that  one  made  at  a  hearing  will 
be  sufficient  if  stated  orally  upon  the 
record,  unless  the  ALJ  directs  that  it  be 
reduced  to  writing. 

(d)  Except  as  otnerwise  required  by 
this  part,  a  party  shall  file  any  response 
to  a  written  motion  10  days  or  less  after 
service  of  the  motion.  When  a  party 
makes  a  motion  at  a  hearing,  an  oral 
response  to  the  motion  made  at  the 
hearing  is  timely. 

(e)  Unless  the  ALJ  orders  otherwise, 
the  filing  of  a  motion  does  not  stay  a 
proceeding. 

(f)  The  ALJ  will  rule  on  the  record 
either  orally  or  in  writing.  She  or  he 
may  summarily  deny  any  dilatory, 
repetitive,  or  frivolous  motion. 

§  20.31 0    Default  by  respondent 

(a)  The  ALJ  may  find  a  respondent  in 
default  upon  failure  to  file  a  timely 
answer  to  the  complaint  or,  after 
motion,  upon  failure  to  appear  at  a 
conference  or  hearing  without  good 
cause  shown. 

(b)  Each  motion  for  default  must 
conform  to  the  rules  of  form,  service, 
and  filing  of  this  subpart.  Each  motion 
must  include  a  proposed  decision  and 
proof  of  service  under  section  20.304(d). 


The  respondent  alleged  to  be  in  defoult 
shall  file  a  reply  to  the  motion  20  days   . 
or  less  after  service  of  the  motion. 

(c)  Default  by  respondent  constitutes, 
for  purposes  of  the  pending  action  only, 
an  admission  of  all  facts  alleged  in  the 
complaint  and  a  waiver  of  her  or  his 
right  to  a  hearing  on  those  facts. 

(d)  Upon  finding  a  respondent  in 
default,  the  ALJ  shaU  issue  a  decision 
against  her  or  him. 

(e)  For  good  cause  shown,  the  ALJ 
may  set  aside  a  finding  of  default. 

§  20.31 1    Withdrawal  or  dismissal. 

(a)  An  administrative  proceeding  may 
end  in  withdrawal  without  any  act  by 
an  ALJ  in  any  of  the  following  ways: 

(1)  By  the  filing  of  a  stipulation  by  all 
parties  who  have  appeared  in  the 
proceeding. 

(2)  By  the  filing  of  k  notice  of 
withdrawal  by  the  Coast  Guard 
representative  at  any  time  before  the 
respondent  has  served  a  responsive 
pleading. 

(3)  With  respect  to  a  complaint  filed 
under  section  311(b)(6)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1321(b)(6))  or  section  109(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (42  U.S.C.  9609(b)),  by  the  filing 
of— 

(i)  A  notice  of  withdrawal  by  the 
Coast  Guard  representative  at  any  time 
after  the  respondent  has  served  a 
responsive  pleading,  but  before  the 
issuance  of  an  order  assessing  or 
denying  a  class  II  civil  penalty,  together' 
with 

(ii)  A  certification  by  the 
representative  that  the  filing  of  the 
notice  is  due  to  a  request  by  the 
Attorney  General — in  accordance  with 
subsection  10(d)  of  Executive  Order 
12777  (56  FR  54757;  3  CFR,  1991 
Comp.,  p.  351) — that  the  Coast  Guard 
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refrain  from  conducting  an 
administrative  proceeding. 

(b)  Unless  the  stipulation  or  notice  of 
withdrawal  states  otherwise,  a 
withdrawal  under  paragraph  (a)  of  this 
section  is  without  prejudice. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  administrative 
proceeding  may  end  in  withdrawal 
imless  approved  by  an  ALJ  upon  such 
terms  as  she  or  he  deems  proper. 

(d)  Any  respondent  may  move  to 
dismiss  a  complaint,  the  government 
may  move  to  dismiss  a  petition,  or  any 
party  may  lodge  a  request  for  relief,  for 
failure  of  another  party  to — 

(1)  Comply  with  the  requirements  of 
this  part  or  with  any  order  of  the  ALJ; 

(2)  Show  a  right  to  relief  based  upon 
the  facts  or  law;  or 

(3)  Prosecute  the  proceeding.'  ♦ 

(e)  A  dismissal  resides  witmn  the 
discretion  of  the  ALJ. 

Subpart  D— Proceedinga 

§20.401    InKiatkMi  of  adminiatraUv*   ~ 
procMdings. 

An  administrative  proceeding 
commences  when  the  Coast  Guard 
representative  files  the  complaint  with 
the  Hearing  Docket  Clerk  and  serves  a 
copy  of  it  on  the  respondent. 

f  20.402    Public  notkM. 

Upon  the  filing  of  a  complaint  under 
33  U.S.C.  1321(b)  (6),  the  Coast  Guard 
provides  public  notice  of  a  class  11  civil 
penalty  proceeding.  The  notice  appears 
in  the  Federal  Register. 

f  20.403    Consolidation  and  severanc*. 

(a)  A  presiding  ALJ  may  for  good 
cause,  with  the  approval  of  the  Chief 
ALJ  and  with  all  parties  given  notice 
and  opportunity  to  object,  consolidate 
any  matters  at  issue  in  two  or  more 
administrative  proceedings  docketed 
imder  this  part.  (Good  cause  includes 
the  proceedings'  possessing  commoii 
parties,  questions  of  fact,  and  issues  of 
law  and  presenting  the  likelihood  that 
consolidation  would  expedite  the 
proceedings  and  serve  the  interests  of 
justice.)  The  ALJ  may  not  consolidate 
any  matters  if  consolidation  would 
prejudice  any  rights  available  under  this 
part  or  impair  the  right  of  any  party  to 
place  any  matters  at  issue. 

(b)  Unless  directed  otherwise  by  the 
Chief  ALJ,  a  presiding  ALJ  may,  either 
in  response  to  a  motion  or  on  his  or  her 
own  motion,  for  good  cause,  sever  any 
administrative  proceeding  with  respect 
to  some  or  all  parties,  claims,  and 
issues. 

f  20.404    Interested  persons. 

(a)  Any  person  not  a  party  to  a  class 
n  civil  penalty  proceeding  under  33 


U.S.C.  1321(b)(6)  who  wishes  to  be  an 
interested  person  in  the  proceeding 
shall,  30  days  or  less  after  publication 
in  the  Federal  Register  of  tiie  public 
notice  required  by  §  20.402,  file  with  the 
Hearing  Docket  Clerk  either— 

(1)  Written  comments  on  the 
proceeding;  or 

(2)  Written  notice  of  intent  to  present 
evidence  at  any  hearing  in  the 
proceeding. 

(b)  The  presiding  ALJ  may,  for  good 
cause,  accept  late  conunents  or  late 
notice  of  intent  to  present  evidence. 

(c)  Each  interested  person  shall 
receive  notice  of  any  hearing  due  in  the 
proceeding  and  of  the  decision  in  the 
proceeding.  He  or  she  may  have  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence  in  any  hearing. 

(d)  The  opportimity  secured  by 
paragraph  (c)  of  this  section  does  not 
extend  to — 

(1)  The  issuance  of  subpoenas  for 
witnesses; 

(2)  The  cross-examination  of 
witnesses;  or 

(3)  Appearance  at  any  setUement 
conference. 

Subpart  E— Confarancaa  and 
Settlemanta 

§20.501    Conferences. 

(a)  Any  party  may  by  motion  request* 
a  conference. 

(b)  The  AL]  may  direct  the  parties  to 
attend  one  or  more  conferences  before 
or  during  a  hearing. 

(c)  The  ALJ  may  invite  interested 
persons  to  attend  a  conference,  other 
than  a  settiement  conference,  as  the  ALJ 
deems  appropriate. 

(d)  The  ALJ  shall  give  reasonable 
notice  of  the  time  and  place  of  any 
conference  to  the  parties,  and  to 
interested  persons  if  invited.  A 
conference  may  occur  in  person,  by 
telephone,  or  by  other  appropriate 
means. 

(e)  Each  party,  and  any  interested 
person  invited,  shall  be  fully  prepared 
for  a  useful  discussion  of  all  issues 
properly  before  the  conference,  both 
procedural  and  substantive,  and  be 
authorized  to  commit  themselves  or 
those  they  represent  respecting  those 
issues. 

(f)  Unless  the  ALJ  excuses  a  party,  the 
failure  of  a  party  to  attend  or  participate 
in  a  conference,  after  being  served  with 
reasonable  notice  of  its  time  and  place, 
waives  all  objections  to  any  agreements 
reached  in  it  and  to  any  consequent 
orders  or  rulings. 

(g)  The  ALJ  may  direct  that  any  of  the 
following  be  addressed  or  furnished 
before,  during,  or  after  the  conference: 

(1)  Methods  of  service  and  filing. 


(2)  Motions  for  consolidation  or 
severance  of  parties  or  issues. 

(3)  Motions  for  discovery. 

(4)  IdeDtification,  simphfication,  and 
clarification  of  the  issues. 

(5)  Requests  for  amendment  of  the 
pleadings. 

(6)  Stipulations  and  admissions  of  &ct 
and  of  the  content  and  authenticity  of 
documents. 

(7)  The  desirability  of  limiting  and 
grouping  witnesses,  so  as  to  avoid 
duplication. 

(8)  Requests  for  official  notice  and 
particular  matters  to  be  resolved  by 
reliance  upon  the  substantive  standards, 
rules,  and  other  policies  of  the  Coast 
Guard. 

(9)  Offers  of  setUement. 

(10)  Proposed  date,  time,  and  place  of 
the  hearing. 

(11)  Other  matters  that  may  aid  in  the 
disposition  of  the  proceeding. 

(h)  No  one  may  stenographically 
report  or  otherwise  record  a  conference 
unless  the  ALJ  allows. 

(i)  During  a  conference,  the  ALJ  may 
dispose  of  any  procedural  matters  on 
which  he  or  she  is  authorized  to  rule. 

(j)  Actions  taken  at  a  conference  may 
be  memorialized  in — 

(1)  A  stenographic  report  if  authorized 
by  the  ALJ; 

(2)  A  written  transcript  irom  a 
magnetic  tape  or  the  equivalent  if 
autiborized  by  the  ALJ;  or 

(3)  A  statement  by  the  ALJ  on  the 
record  at  the  hearing  siunmarizing  them. 

§20.502    Setttements. 

(a)  The  parties  may  submit  a  proposed 
settlement  to  the  ALJ. 

(b)  The  proposed  setUement  must  be 
in  the  form  of  a  proposed  decision, 
accompanied  by  a  motion  for  its  entry. 
The  decision  must  recite  the  reasons 
that  make  it  acceptable,  and  it  must  be 
signed  by  the  parties  or  their 
representatives. 

(c)  The  proposed  decision  must 
contain — 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of — 

(i)  Any  fiuther  procedural  steps  before 
the  ALJ;  and 

(ii)  All  rights  to  seek  judicial  review, 
or  otherwise  challenge  or  contest  the 
validity,  of  the  decision; 

(3)  A  statement  that  the  decision  will 
have  the  same  force  and  effect  as  would 
a  decision  made  after  a  hearing;  and 

(4)  A  statement  that  the  decision 
resolves  all  matters  needing  to  be 
adjudicated. 

Subpart  F— Diacovary 

§20.601    General. 

(a)  Unless  the  ALJ  orders  otherwise, 
each  party — and  each  interested  person 
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who  has  filed  written  notice  of  intent  to 
present  evidence  at  any  hearing  in  the 
proceeding  under  §  20.404 — shall  make 
available  to  the  ALJ  and  to  every  other 
party  and  interested  person — 

(Ij  The  name  of  each  expert  and  other 
witness  the  party  intends  to  call, 
together  with  a  brief  narrative  summary 
of  the  expected  testimony;  and 

(2)  A  copy,  marked  as  an  exhibit,  of 
each  dociunent  the  party  intends  to 
introduce  into  evidence  or  use  in  the 
presentation  of  its  case. 

(b)  During  a  pre-hearing  conference 
ordered  under  §  20.501,  the  ALJ  may 
direct  that  the  parties  exchange  witness 
lists  and  exhibits  either  at  once  or  by 
correspondence. 

(c)  The  AL)  may  establish  a  schedule 
for  discovery  and  shall  serve  a  copy  of 
any  such  schedule  on  each  party. 

(1)  The  schedule  may  include  dates 
by  which  the  parties  shall  both 
exchange  witness  Usts  and  exhibits  and 
file  any  requests  for  discovery  and 
objections  to  such  requests. 

(2)  Unless  the  ALJ  orders  otherwise, 
the  parties  shall  exchange  witness  lists 
and  exhibits  15  days  or  more  before 
hearing. 

(d)  Further  discovery  may  occur  only 
by  order,  and  then  only  when  the  ALJ 
determines  that — 

(1)  It  will  not  unreasonably  delay  the 
proceeding; 

(2)  The  information  sought  is  not 
otherwise  obtainable; 

(3)  The  information  sought  has 
significant  probative  value; 

(4)  The  information  sought  is  neither 
omiulative  nor  repetitious;  and 

(5)  The  method  or  scope  of  the 
discovery  is  not  unduly  burdensome 
and  is  the  least  burdensome  method 
available. 

(e)  A  motion  for  discovery  must  set 
forth— 

(1)  The  circumstances  warranting  the 
discovery; 

(2)  The  nature  of  the  information 
sou^t;  and 

(3)  The  proposed  method  and  scope  of 
discovery  and  the  time  and  place  where 
the  discovery  would  occur. 

(f)  If  the  ALJ  determines  that  he  or  she 
should  grant  the  motion,  he  or  she  shall 
issue  an  order  for  the  discovery, 
together  with  the  terms  on  which  it  will 
occur. 

f  20.602    Amendatory  or  supplementary 


(a)  Any  party  or  interested  person 
shall  amend  or  supplement  information 
previously  provided  upon  learning  that 
the  information — 

(1)  Was  incorrect  or  incomplete  when 
provided;  or, 

(2)  Though  correct  or  complete  when 
provided,  no  longer  is. 


(b)  The  party  or  interested  person 
shall  amend  or  supplement  that 
information  by  following  the  procedures 
in  §20.305. 

S  20.603    Interrogatories. 

(a)  Any  party  requesting 
interrogatories  shall  so  move  to  the  ALJ. 
The  motion  must  include — 

(1)  A  statement  of  the  purpose  and 
scope  of  the  interrogatories;  and 

(2)  The  proposed  interrogatories. 

(b)  The  ALJ  shall  review  the  proposed 
interrogatories,  and  may  enter  an  order 
either — 

(1)  Approving  the  service  of  some  or 
all  of  the  proposed  interrogatories;  or 

(2)  Denying  the  motion. 

(c)  The  party  requesting 
interrogatories  shall  serve  on  the  party 
named  in  the  interrogatories  the 
approved  written  interrogatories. 

(d)  Each  interrogatory  must  be 
answered  separately  and  fully  in  writing 
under  oath  or  affirmation,  unless  it  is 
objected  to,  in  which  event  the  party 
named  shall  state  the  reasons  for  the 
objection  instead  of  a  response.  This 
party,  the  party's  attorney,  or  the  party's 
representative  shall  sign  the  party's 
responses  to  interrocatories. 

(e)  Responses  or  objections  must  be 
filed  within  30  days  after  the  service  of 
the  interrogatories. 

(f)  A  response  to  an  interrogatory  is 
sufficient  when — 

(1)  The  responder  lists  the  records 
from  which  such  answers  may  be 
derived  or  ascertained;  and 

(2)  The  burden  of  ascertaining  the 
information  in  a  response  to  an 
interrogatory  is  substantially  the  same 
for  all  parties  involved  in  the  action; 
and 

(3)  The  information  may  be  obtained 
bom  an  examination,  audit,  or 
inspection  of  records,  or  from  a 
compilation,  abstract,  or  summary  based 
on  such  records. 

(g)  The  party  serving  the  interrogatory 
shall  be  afforded  reasonable  opportimity 
to  examine,  audit,  or  inspect  the 
resource  and  to  make  copies, 
compilations,  abstracts,  or  summaries. 
The  specification  must  include 
sufficient  detail  to  permit  the 
interrogating  party  to  locate  and  identify 
the  individual  records  from  which  the 
answer  may  be  ascertained. 

§  20.604    Requests  for  production  of 
documents  or  tttlngs,  for  inspection  or 
ottier  purposes. 

(a)  Any  party  seeking  production  of 
documents  or  things  for  inspection  or 
other  purposes  shall  so  move  to  the  ALJ. 
The  motion  must  state  with 
particularity — 

(1)  The  purpose  and  scope  of  the 
request;  and 


(2)  The  documents  and  materials 
sought. 

(b)  The  ALJ  shall  review  the  motion 
and  enter  an  order  approving  or  denying 
it  in  whole  or  in  part. 

(c)  A  party  shall  serve  on  the  party  in 
possession,  custody,  or  control  of  the 
documents  the  order  to  produce  or  to 
permit  inspection  and  copying  of 
documents. 

(d)  A  party  may,  after  approval  of  an 
appropriate  motion  by  the  ALJ,  inspect 
and  copy,  test,  or  sample  any  tangible 
things  that  contain,  or  may  lead  to, 
relevant  information,  and  that  are  in  the 
possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served. 

(e)  A  party  may,  after  approval  of  an 
appropriate  motion  by  the  ALJ,  serve  on 
another  party  a  request  to  permit  entry 
upon  designated  property  in  the 
possession  or  control  of  the  other  party 
for  the  purpose  of  inspecting, 
measuring,  surveying,  photographing, 
testing,  or  sampling  the  property  or  any 
designated  object  or  area.  A  request  to 
permit  entry  upon  property  must  set 
forth  with  reasonable  particularity  the 
featiu^  to  be  inspected  and  must  specify 
a  reasonable  time,  place,  and  manner  for 
making  the  inspection  and  performing 
the  related  acts. 

(f)  The  party  upon  whom  the  request 
is  served  shall  respond  within  30  days 
after  the  service  of  the  request. 
Inspection  and  related  activities  will  be 
permitted  as  requested,  unless  there  are 
objections,  in  which  case  the  reason  for 
each  objection  must  be  stated. 

§20.606    Depositions. 

(a)  The  ALJ  may  order  a  deposition 
only  upon  a  showing  of  good  cause  and 
upon  a  finding  that — 

(1)  The  information  sought  is  not 
obtainable  more  readily  by  alternative 
methods;  or 

(2)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  for  presentation  at  the 
hearing. 

(b)  Testimony  may  be  taken  by 
deposition  upon  approval  of  the  ALJ  of 
a  motion  made  by  any  party. 

(1)  The  motion  must  state — 

(i)  The  purpose  and  scope  of  the 
deposition; 

(ii)  The  time  and  place  it  is  to  be 
taken; 

(iii)  The  name  and  address  of  the 
person  before  whom  the  deposition  is  to 
be  taken; 

(iv)  The  name  and  address  of  each 
witness  from  whom  a  deposition  is  to  be 
taken; 

(v)  The  documents  and  materials 
which  the  witness  is  to  produce;  and 
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(vi)  Whether  it  is  intended  that  the 
deposition  be  used  at  a  hearing  instead 
of  live  testimony. 

(2)  The  motion  must  state  if  the 
deposition  is  to  be  by  oral  examination, 
by  written  interrogatories,  or  a 
combination  of  the  two.  The  deposition 
may  be  taken  before  any  disinterested 
person  authorized  to  administer  oaths  in 
the  place  where  the  deposition  is  to  be 
taken. 

(c)  Upon  a  showing  of  good  cause  the 
AL]  may  enter,  and  serve  upon  the 
parties,  an  order  to  obtain  the  testimony 
of  the  witness. 

(d)  If  the  deposition  of  a  public  or 
private  corporation,  partnership, 
association,  or  governmental  agency  is 
ordered,  the  organization  named  must 
designate  one  or  more  officers,  directors, 
or  agents  to  testify  on  its  behalf,  and 
may  set  forth,  for  each  person 
designated,  the  matters  on  which  he  or 
she  will  testify.  Subject  to  the 
provisions  of  49  CFR  part  9  with  respect 
to  Coast  Guard  witnesses,  the 
designated  persons  shall  testify  as  to 
matters  reasonably  known  to  them. 

(e)  Each  witness  deposed  shall  be 
placed  under  oath  or  affirmation,  and 
the  other  parties  shall  have  the  right  to 
cross-examine. 

(f)  The  witness  being  deposed  may 
have  coimsel  or  another  representative 
present  during  the  deposition. 

(g)  Except  as  provided  in  paragraph 
(n)  of  this  section,  depositions  shall  be 
stenographically  recorded  and 
transcribed  at  the  expense  of  the  party 
requesting  the  deposition.  Unless 
waived  by  the  deponent,  the 
transcription  must  be  read  by  or  read  to 
the  deponent,  subscribed  by  the 
deponent,  and  certified  by  the  person 
before  whom  the  deposition  was  taken. 

(h)  Subject  to  objections  to  the 
questions  and  responses  that  were  noted 
at  the  taking  of  the  deposition  and  that 
would  have  been  sustained  if  the 
witness  had  been  personally  present 
and  testifying  at  a  hearing,  a  deposition 
may  be  offered  into  evidence  by  the 
party  taking  it  against  any  party  who 
was  present  or  represented  at  the  taking 
of  the  deposition  or  who  had  notice  of 
the  deposition. 

(i)  Ine  party  requesting  the  deposition 
shall  make  appropriate  arrangements  for 
necessary  facilities  and  personnel. 

(j)  Diuing  the  taking  of  a  deposition, 
a  party  or  tihe  witness  may  request 
suspension  of  the  deposition  on  the 
grounds  of  bad  faith  in  the  conduct  of 
the  examination,  oppression  of  the 
witness  or  party,  or  improper 
questioning  or  conduct.  Upon  request 
for  suspension,  the  deposition  will  be 
adjourned.  The  objecting  party  or 
witness  must  immediately  move  the  ALJ 


for  a  ruling  on  the  objection(s).  The  ALJ 
may  then  limit  the  scope  or  manner  of 
the  taking  of  the  deposition. 

(k)  When  a  deposition  is  taken  in  a 
foreign  coimtry,  it  may  be  taken  before 
a  person  having  power  to  administer 
oaths  in  that  location,  or  before  a 
secretary  of  an  embassy  or  legation, 
consul  general,  consul,  vice  consid  or 
consular  agent  of  the  United  States,  or 
before  such  other  person  or  officer  as 
may  be  agreed  upon  by  the  parties  by 
written  stipulation  filed  with  the  ALJ. 

(1)  Objection  to  taking  a  deposition 
because  of  the  disqualification  of  the 
officer  before  whom  It  is  to  be  taken  is 
waived  imless  made  before  the  taking  of 
the  deposition  begins,  or  as  soon  as  the 
disqualification  becomes  known  or 
could  have  been  discovered  with 
reasonable  diligence.  ' 

(m)  A  deposition  may  be  taken  by 
telephone  conference  call  upon  such 
terms,  conditions,  and  arrangements  as 
are  prescribed  in  the  order  of  the  ALJ. 

(n)  The  testimony  at  a  deposition 
hearing  may  be  recorded  on  videotape, 
upon  such  terms,  conditions  and 
arrangements  as  are  prescribed  in  the 
order  of  the  ALJ,  at  the  expense  of  the 
party  requesting  the  recording.  The 
video  recording  may  be  in  conjunction 
with  an  oral  examination  by  telephone 
conference  held  pursuant  to  paragraph 
(m)  of  this  section.  After  the  deposition 
has  been  taken,  and  copies  of  the  video 
recording  are  provided  to  parties 
requesting  them,  the  person  recording 
the  deposition  shall  immediately  place 
the  videotape  in  a  sealed  envelope  or  a 
sealed  videotape  container,  attaching  to 
it  a  statement  identifying  the  proceeding 
and  the  deponent  and  certifyiug  as  to 
the  authenticity  of  the  video  recording, 
and  return  the  videotape  by  accountable 
means  to  the  ALJ.  The  deposition 
becomes  a  part  of  the  record  of  the 
proceedings  in  the  same  manner  as  a 
transcribed  deposition.  The  videotape,  if 
admitted  into  evidence,  will  be  played 
diuing  the  hearing  and  transcribed  into 
the  record  by  the  reporter. 

S20.606    Protactiv*  ontort. 

(a)  In  considering  a  motion  for  an 
order  of  discovery— or  a  motion,  by  a 
party  or  other  person  from  whom 
discovery  is  sought,  to  reconsideror 
amend  an  order  of  discovery — ^the  ALJ 
may  enter  any  order  that  justice 
requires,  to  protect  a  person  frt)m 
annoyance,  embarrassment,  oppression, 
or  imdue  biutien  or  expense.  This  order 
may — 

(1)  Confine  discovery  to  specific  terms 
and  conditions,  such  as  a  particular 
time  and  place; 


(2)  Confine  discovery  to  a  method 
other  than  that  selected  by  the  party 
seeking  it; 

(3)  Preclude  inquiry  into  cotain 
matters; 

(4)  Direct  that  discovery  occur  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(5)  Preclude  the  disclosure  of  a  trade 
secret  or  other  proprietary  information, 
or  allow  its  disclosure  oniy  in  a 
designated  way  or  only  to  designated 
persons;  or 

(6)  Require  that  the  person  from 
whom  discovery  is  sought  file  specific 
doaunents  or  information  under  seal  for 
opening  at  the  direction  of  the  ALJ. 

(b)  When  a  person  from  whom 
discovery  is  sought  seeks  a  protective 
order,  the  ALJ  may  let  him  or  her  make 
all  or  part  of  the  showing  of  good  cause 
in  camera.  The  ALJ  shall  record  any 
proceedings  in  camera.  If  he  or  she 
enters  a  protective  order,  he  or  she  shall 
seal  any  proceedings  so  recorded.  These 
shall  be  releasable  only  as  required  by 
law. 

(c)  Upon  motion  by  a  person  from 
whom  discovery  is  sought,  the  ALJ 
may — 

(1)  Restrict  or  defer  disclosure  by  a 
party  either  of  the  name  of  a  witness  or, 
if  the  witness  comes  from  the  Coast 
Guard,  of  any  prior  statement  of  the 
witness;  and 

(2)  Prescribe  other  appropriate 
measures  to  protect  a  Mritness. 

(d)  The  ALJ  will  give  any  party  an 
adequate  opportimity  to  prepare  for 
cross-examination  or  other  presentation 
concerning  witnesses  and  statement 
subject  to  protective  orders. 

§20.607    Sanctions  for  failure  to  comply. 

If  a  party  fails  to  provide  or  permit 
discovery,  the  ALJ  may  take  such  action 
as  is  just.  This  may  include  the 
following: 

(a)  Infer  that  the  testimony,  document, 
or  other  evidence  would  have  been    , 
adverse  to  the  party. 

(b)  Order  that,  for  the  purposes  of  the 
proceediug,  designated  foots  are 
established. 

(c)  Order  that  the  party  not  introduce 
into  evidence — or  otherwise  rely  upon, 
in  support  of  any  claim  or  defense—the 
evidence  that  was  withheld. 

(d)  Order  that  the  party  not  introduce 
into  evidence,  or  otherwise  use  in  the 
hearing,  information  obtained  in 
discovery. 

(e)  Allow  the  use  of  secondary 
evidence  to  show  what  the  evidence 
withheld  would  have  shown. 

§20.608    Subpoena*. 

(a)  Any  party  may  request  the  ALJ  to 
issue  a  subpoena  for  the  attendance  of 
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a  person,  the  giving  of  testimony,  or  the 
production  of  books,  papers, 
documents,  or  any  other  relevant 
evidence  during  discovery  or  for  any 
hearing.  Any  party  seeking  a  subpoena 
from  the  ALJ  shall  request  its  issuance 
by  motion. 

(b)  An  ALJ  may.  for  good  cause 
shown,  apply  to  the  United  States 
District  Court  for  the  issuance  of  an 
order  compelling  the  appearance  and 
testimony  of  a  witness  or  the  production 
of  evidence. 

(c)  A  person  serving  a  subpoena  shall 
prepare  a  written  statement  setting  forth 
either  the  date,  time,  and  manner  of 
service  or  the  reason  for  failure  of 
service.  He  or  she  shall  swear  to  or 
affirm  the  statement,  attach  it  to  a  copy 
of  the  subpoena,  and  return  it  to  the  ALJ 
who  issued  the  subpoena. 

(d)  Coast  Guard  investigating  officers 
have  separate  subpoena  power  in  S&R 
proceedings  imder  46  CFR  5.301. 

I20.6M    Motions  to  quasli  or  modify. 

(a)  A  person  to  whom  a  subpoena  is 
directed  may,  by  motion  with  notice  to 
the  party  requesting  the  subpoena,  ask 
the  ALJ  to  quash  or  modify  the 
subpoena. 

(b)  Except  when  made  at  a  hearing, 
the  motion  must  be  filed: 

(1)10  days  or  less  after  service  of  a 
subpoena  compelling  the  appearance 
and  testimony  of  a  witness  or  the 
production  of  evidence  or 

(2)  At  or  before  the  time  specified  in 
the  subpoena  for  compliance,  whichever 
is  earlier. 

(c)  If  the  subpoena  is  served  at  a 
hearing,  the  person  to  whom  it  is 
directed  may,  in  person  at  the  hearing 
or  in  writing  within  a  reasonable  time 
fixed  by  the  ALJ,  ask  the  ALJ  to  quash 
or  modify  it. 

(d)  The  ALJ  may  quash  or  modify  the 
subpoena  if  it  is  unreasonable  or 
requires  evidence  not  relevant  to  any 
matter  in  issue. 

Subpart  O— Hearings 

f2a70l    Strndard  of  proof. 

The  party  that  bears  the  burden  of 
proof  shall  prove  his  or  her  case  or 
affirmative  defense  by  a  preponderance 
of  the  evidence. 

120.702    Burden  of  proof. 

(a)  Except  for  an  affirmative  defense, 
or  as  provided  by  paragraph  (b)  of  this 
section,  the  Coast  Guard  bears  the 
burden  of  proof. 

(b)  Except  as  otherwise  provided  by 
statute  or  rule,  the  proponent  of  a 
motion,  request,  or  order  bears  the 
burden  of  proof. 


§20.703    Presumptions. 

In  each  administrative  hearing,  a 
presumption — 

(a)  Imposes  on  the  party  against 
whom  it  lies  the  burden  of  going 
forward  with  evidence  to  rebut  or  meet 
the  presumption;  but 

(b)  Does  not  shift  the  burden  of  proof 
in  the  sense  of  the  risk  of  non- 
persuasion. 

$20,704    Scheduling  and  notice  of 
hearings. 

(a)  With  due  regard  for  the 
convenience  of  the  parties,  and  of  their 
representatives  or  witnesses,  the  ALJ 
shall,  as  early  as  possible,  fix  the  date, 
time,  and  place  for  the  hearing  and 
notify  all  parties  and  interested  persons. 

(b)  The  ALJ  may  grant  a  request  for  a 
change  in  the  date,  time,  or  place  of  a 
hearing. 

(c)  At  any  time  after  commencement 
of  a  proceeding,  any  party  may  move  to 
expedite  the  proceeding.  A  ptuty 
moving  to  expedite  shall — 

(1)  Explain  in  the  motion  the 
circumstances  justifying  the  motion  to 
expedite;  and 

(2)  Incorporate  in  the  motion 
affidavits  supporting  any 
representations  of  fact. 

(d)  After  timely  receipt  of  the  motion 
and  any  responses,  the  ALJ  may 
expedite  pleadings,  pre-hearing 
conferences,  and  the  hearing,  as 
appropriate. 

§  20.706    Failure  to  appear. 

The  ALJ  may  enter  a  default  imder 
§  20.310  against  a  respondent 
threatening  to  fail,  or  having  failed,  to 
appear  at  a  bearing  unless, — 

(a)  Before  the  time  for  the  hearing,  the 
respondent  shows  good  cause  why 
neither  the  respondent  nor  his  or  her 
representative  can  appear;  or, 

(b)  30  days  or  less  after  an  order  to 
show  good  cause,  the  respondent  shows 
good  cause  for  his  or  her  failiu«  to 
appear. 

S  20.706    Witnesses. 

(a)  Each  witness  shall  testify  under 
oath  or  fiffirmation. 

(b)  If  a  witness  fails  or  refuses  to 
answer  any  question  the  ALJ  finds 
proper,  the  failure  or  refusal  constitutes 
groimds  for  the  ALJ  to  strike  all  or  part 
of  the  testimony  given  by  the  witness  or 
to  take  any  other  measiu«  he  or  she 
deems  appropriate. 

§  20.707    Telephonic  testimony. 

(a)  The  ALJ  may  order  the  taking  of 
the  testimony  of  a  witness  by  telephonic 
conference  call.  A  person  presenting 
evidence  may  by  motion  ask  for  the 
taking  of  testimony  by  this  means.  The 


arrangement  of  the  call  must  let  each 
participant  listen  to  and  speak  to  each 
other  within  the  hearing  of  the  ALJ,  who 
v\rill  ensure  the  full  identification  of 
each  so  the  reporter  can  create  a  proper 
record. 

(b)  The  ALJ  may  issue  a  subpoena 
directing  a  witness  to  testify  by 
telephonic  conference  call.  The 
subpoena  in  any  such  instance  issues 
under  the  procedures  in  §  20.608. 

S  20.708    Witnesses' fees. 

(a)  Each  witness  summoned  in  an 
administrative  proceeding  shall  receive 
the  same  fees  and  mileage  as  a  witness 
in  a  District  Court  of  the  United  States. 

(b)  The  party  or  interested  person  who 
calls  a  witness  is  responsible  for  all  fees 
and  mileage  due  under  paragraph  (a)  of 
this  section. 

S  20.709    Closing  of  the  record. 

(a)  When  the  ALJ  closes  the  hearing, 
he  or  she  shall  also  close  the  record  of 
the  proceeding,  as  described  in  §  20.903, 
unless  he  or  she  directs  otherwise.  Even 
after  the  ALJ  closes  it,  he  or  she  may 
reopen  it. 

(b)  The  ALJ  may  correct  the  transcript 
of  the  hearing  by  appropriate  order. 

S  20.71 0    Proposed  findings,  closing 
arguments,  and  briefs. 

(a)  Before  the  ALJ  closes  the  hearing, 
he  or  she  may  hear  oral  argument  so  fiar 
as  he  or  she  deems  appropriate. 

(b)  Before  the  ALJ  decides  the  case, 
and  upon  terms  he  or  she  finds 
reasonable,  any  party  may  file  a  brief, 
proposed  findings  of  fact  and 
conclusions  of  law,  or  both.  Any  party 
may  waive  this  right.  If  all  parties  waive 
it,  then  the  ALJ  may  issue  an  oral  order 
at  the  close  of  the  hearing. 

(c)  Any  oral  argimient.  brief,  or 
proposed  findings  of  fact  and 
conclusions  of  law  form  part  of  the 
record  of  the  proceeding,  as  described  in 
§  20.903. 

Subpart  H— Evidence 

S  20.801    General. 

Any  party  may  present  his  or  her  case 
or  defense  by  oral,  documentary,  or 
demonstrative  evidence;  submit  rebuttal 
evidence;  and  conduct  any  cross- 
examination  that  may  be  necessary  for 
a  full  and  true  disclosure  of  the  facts. 

§20.802    Admissibility  of  evidence. 

(a)  The  ALJ  may  admit  any  relevant 
oral,  documentary,  or  demonstrative 
evidence,  unless  privileged.  Relevant 
evidence  is  evidence  tending  to  make 
the  existence  of  any  material  fact  more, 
probable  or  less  probable  than  it  would 
be  without  the  evidence. 
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(b)  The  ALJ  may  exclude  evidence  if 
its  probative  value  is  substantially 
outweighed  by  the  danger  of  prejudice, 
by  confusion  of  the  issues,  or  by 
reasonable  concern  for  undue  delay, 
waste  of  time,  or  needless  presentation 
of  cumiUative  evidence. 

§20.803    Hearsay  evidence. 

Hearsay  evidence  is  admissible  in 
proceedings  governed  by  this  part.  The 
ALJ  may  consider  the  fact  that  evidence 
is  hearsay  when  determining  its 
probative  value. 

§20J04    Objections  and  offers  of  proof . 

(a)  Any  party  objecting  to  the 
admission  or  exclusion  of  evidence 
shall  concisely  state  the  groimds.  A 
rilling  on  every  objection  must  appear  in 
the  record.  No  party  may  raise  an 
objection  to  the  admission  or  exclusion 
of  evidence  on  appeal  unless  he  or  she 
raised  it  before  the  ALJ. 

(b)  Whenever  evidence  is  objected  to, 
the  party  offering  it  may  make  an  offer 
of  proof,  which  must  appear  in  the 
record. 

§20.805    Proprietary  InfonnatkNi. 

(a)  The  ALJ  may  limit  introduction  of 
evidence  or  issue  such  protective  or 
other  orders  as  in  his  or  her  judgment 
are  consistent  with  the  object  of 
preventing  undue  disclosure  of 
proprietary  matters,  including,  among 
others,  ones  of  a  commercial  natiue. 

(b)  When  the  ALJ  determines  that 
information  in  a  document  containing 
proprietary  matters  shoidd  be  made 
available  to  another  party,  the  ALJ  may 
direct  the  party  possessing  the 
dooiment  to  prepare  a  non-proprietary 
simunary  or  extract  of  it.  The  summary 
or  extract  may  be  admitted  as  evidence 
in  the  record. 

(c)  If  the  ALJ  determines  that  a  non- 
proprietary summary  or  extract  is 
inadequate  and  that  proprietary  matters 
must  form  part  of  the  record  to  avert 
prejudice  to  a  party,  the  ALJ  may  so 
advise  the  parties  and  arrange  access  to 
the  evidence  for  a  party  or 
representative. 

§20.806    Official  notice. 

The  ALJ  may  take  official  notice  of 
such  matters  as  could  courts,  or  of  other 
facts  within  the  specialized  knowledge 
of  the  Coast  Guard  as  an  expert  body. 
When  all  or  part  of  a  decision  rests  on 
the  official  notice  of  a  material  fact  not 
appearing  in  the  evidence  in  the  record, 
the  decision  miist  state  as  much;  and 
any  party,  upon  timely  request,  shall 
receive  an  opportunity  to  rebut  the  fact. 

§20.807    Exhibits  and  documents. 

(a)  Each  exhibit  must  be  numbered 
and  marked  for  identification  by  the 


party  offering  it.  The  original  of  each 
exhibit  so  marked,  whether  or  not 
offered  or  admitted  into  evidence,  must 
be  filed  and  retained  in  the  record  of  the 
proceeding,  unless  the  ALJ  permits  the 
substitution  of  a  copy.  The  party 
introducing  each  exhibit  so  marked 
shall  supply  a  copy  of  the  exhibit  to  the 
ALJ  and  to  every  party  to  the 
proceeding. 

(b)  Unless  the  ALJ  directs  otherwise, 
each  party  who  would  offer  an  exhibit 
upon  direct  examination  shall  make  it 
available  to  every  other  party  for 
inspection  15  days  or  more  before  the 
hearing.  The  ALJ  will  deem  admitted 
the  authenticity  of  each  exhibit 
submitted  before  the  hearing  unless  a 
party  either  files  written  objection  and 
serves  it  on  all  parties  or  shows  good 
cause  for  failure  to  do  both. 

(c)  In  class  n  civil  penalty 
proceedings  under  33  U.S.C.  1321(b)(6), 
each  exhibit  introduced  by  an  interested 
person  must  be  marked,  and  filed  and 
retained  in  the  record  of  the  proceeding, 
unless  the  ALJ  permits  the  substitution 
of  a  copy.  The  interested  person  shall 
supply  a  copy  of  the  exhibit  to  the  ALJ 
and  to  every  party  to  the  proceeding. 
The  requirements  of  paragraph  (b)  of 
this  section  apply  to  any  interested 
person  who  would  offer  an  exhibit  upon 
direct  examination. 

§20.808    Written  testimony. 

The  ALJ  may  enter  into  the  record  the 
written  testimony  of  a  witness.  The 
witaess  shall  be,  or  have  been,  available 
for  oral  cross-examination.  The 
statement  must  be  sworn  to,  or  affirmed, 
under  penalty  of  perjury. 

§20.809    Stipulations. 

Any  party  or  interested  person  may 
stipulate,  in  writing,  at  any  stage  of  the 
proceeding,  or  orally  at  the  hearing,  to 
any  pertinent  fact  or  other  matter  fairly 
susceptible  of  stipidation.  A  stipulation 
binds  ail  parties  to  it. 

Subpart  I— Decisions 

§20.901    Summary  decisions. 

(a)  Any  party  may  move  for  a 
smnmary  decision  in  all  or  any  part  of 
the  proceeding  on  the  groimds  that  there 
is  no  genuine  issue  of  material  fact  and 
that  the  party  is  entiUed  to  a  decision  as 
a  matter  of  law.  The  party  must  file  the 
motion  no  later  than  15  days  before  the 
date  fixed  for  the  hearing  and  may 
include  supporting  affidavits  with  the 
motion.  Any  other  party,  10  days  or  less 
after  service  of  a  motion  for  summary 
decision,  may  serve  opposing  affidavits 
or  countermove  for  smnmary  decision. 
The  ALJ  may  set  the  matter  for  aigiunent 
and  call  for  the  submission  of  briefs. 


(b)  The  ALJ  may  grant  the  motion  if 
the  filed  affidavits,  the  filed  dociunents, 
the  material  obtained  by  discovery  or 
otherwise,  or  matters  officially  noted 
show  that  there  is  no  genuine  issue  of 
material  fact  and  that  a  party  is  eotitied 
to  a  siunmary  decision  as  a  matter  of 
law. 

(c)  Each  affidavit  must  set  forth  such 
matters  as  would  be  admissible  in 
evidence  and  must  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  in  the  affidavit.  Once 
a  party  has  moved  for  summary  decision 
and  supported  his  or  her  motion  as 
provided  in  this  section,  no  party 
opposing  the  motion  may  rest  upon  the 
mere  allegations  or  denials  of  facts 
contained  in  his  or  her  own  pleadings. 
The  response  to  the  motion,  by  affidavit 
or  as  otherwise  provided  in  this  section, 
must  provide  a  specific  basis  to  show 
that  there  is  a  genuine  issue  of  material 
fact  for  the  hearing. 

(d)  If  it  appears  from  the  affidavit  of 
a  party  opposing  the  motion  that  this 
party  cannot,  for  reasons  stated,  present 
by  affidavit  matters  essential  to  justify 
his  or  her  opposition,  the  ALJ  may  deny 
the  motion  for  summary  decision,  may 
order  a  continuance  to  enable  the 
obtaining  of  information,  or  may  make 
such  other  order  as  is  just. 

(e)  No  denial  of  all  or  any  part  of  a 
motion  for  siunmary  decision  is  subject 
to  interlocutory  appeal. 

§20.902    Decisions  of  ttieAU. 

(a)  After  closing  the  record  of  the 
proceeding,  the  ALJ  shall  prepare  a 
decision  containing — 

(1)  A  finding  on  each  material  issue 
of  fact  and  conclusion  of  law,  and  the 
basis  for  each  finding; 

(2)  The  disposition  of  the  case, 
including  any  appropriate  order; 

(3)  The  date  upon  which  the  decision 
will  become  effective; 

(4)  A  statement  of  further  right  to 
appeal;  and, 

(5)  If  no  hearing  was  held,  a  statement 
of  the  right  of  any  interested  person  to 
petition  the  Commandant  to  set  aside 
the  decision. 

(b)  The  decision  of  the  ALJ  must  rest 
upon  a  consideration  of  the  whole 
record  of  the  proceedings. 

(c)  The  ALJ  may,  upon  motion  of  any 
party  or  in  his  or  her  own  discretion, 
render  the  initial  decision  from  the 
bench  (orally)  at  the  close  of  the  hearing 
and  prepare  eind  serve  a  written  order 
on  the  parties  or  their  authorized 
representatives.  In  rendering  his  or  her 
decision  fiom  the  bench,  the  ALJ  shall 
state  the  issues  in  the  case  and  make 
clear,  on  the  record,  his  or  her  findings 
of  fact  and  conclusions  of  law. 
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(d)  If  the  ALJ  renders  the  initial 
decision  orally,  and  if  a  party  asks  for 
a  copy,  the  Hearing  Docket  Clerk  shall 
furnish  a  copy  excerpted  from  the 
transcript  of  the  record.  The  date  of  the 
decision  is  the  date  of  the  oral  rendering 
of  the  decision  by  the  ALJ. 

$  20.903    Records  of  proceedings. 

(a)  The  transcript  of  testimony  at  the 
hearing,  all  exhibits  received  into 
evidence,  any  items  marked  as  exhibits 
and  not  received  into  evidence,  all 
motions,  all  applications,  all  requests, 
and  all  rulings  constitute  the  official 
record  of  a  proceeding.  This  record  also 
includes  any  motions  or  other  matters 
regarding  the  disqualification  of  the 
ALJ. 

(b]  Any  person  may  examine  the 
record  of  a  proceeding  at  the  U.  S.  Coast 
Guard  Administrative  Law  Judge 
Docketing  Center;  Room  412;  40  S.  Gay 
Street;  Baltimore,  MD  21201-4022.  Any 
person  may  obtain  a  copy  of  part  or  all 
of  the  record  after  payment  of 
reasonable  costs  for  duplicating  it  in 
accordance  with  49  CFR  part  7. 

S  20.904    Reopening. 

(a)  To  the  extent  permitted  by  law,  the 
ALJ  may,  for  good  cause  shown  in 
accordance  with  paragraph  (c)  of  this 
section,  reopen  the  record  of  a 
proceeding  to  take  added  evidence. 

(b)  Any  party  may  move  to  reopen  the 
record  of  a  proceeding  30  days  or  less 
after  the  closing  of  the  record. 

(1)  Each  motion  to  reopen  the  record 
must  clearly  set  forth  the  facts  that  the 
movant  would  try  to  prove  and  the 
grounds  for  reopening  the  record. 

(2)  Any  party  who  does  not  respond 
to  any  motion  to  reopen  the  record 
waives  any  objection  to  the  motion. 

(c)  The  ALJ  may  reopen  the  record  of 
a  proceeding  if  he  or  she  believes  that 
any  change  in  fact  or  law,  or  that  the 
public  interest,  warrants  reopening  it. 

(d)  The  filing  of  a  motion  to  reopen 
the  record  of  a  proceeding  does  not 
affect  any  period  for  appeals  specified 
in  subpart  J  of  this  part,  except  that  the 
filing  of  such  a  motion  tolls  the  running 
of  whatever  time  remains  in  the  period 
for  appeals  until  either  the  ALJ  acts  on 
the  motion  br  the  party  filing  it 
withdraws  it. 

(e)(1)  At  any  time,  a  party  may  file  a 
petition  to  reopen  with  the  Docketing 
Center  for  the  ALJ  to  rescind  any  order 
suspending  or  revoking  a  merchant 
mariner's  license,  certificate  of  registry, 
or  document  if — 

(i)  The  order  rests  on  a  conviction — 

(A)  For  violation  of  a  dangerous-drug 
law; 

(B)  Of  an  offense  that  would  prevent 
the  issuance  or  renewal  of  the  license, 
certificate,  or  document;  or 


(C)  Of  an  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401.  note);  and 

(ii)  The  respondent  submits  a  specific 
order  of  court  to  the  effect  that  the 
conviction  has  been  unconditionally  set 
aside  for  all  purposes. 

(2)  The  ALJ,  however,  may  not 
rescind  his  or  her  order  on  accoimt  of 
any  law  that  provides  for  a  subsequent 
conditional  setting-aside,  modification, 
or  expunging  of  the  order  of  court,  by 
way  of  granting  clemency  or  other  relief 
after  the  conviction  has  become  final, 
without  regard  to  whether  punishment 
was  imposed. 

(f)  Three  years  or  less  after  an  S&R 
proceeding  has  resulted  in  revocation  of 
a  license,  certificate,  or  document,  the 
respondent  may  file  a  motion  for 
reopening  of  the  proceeding  to  modify 
the  order  of  revocation  with  the  ALJ 
Docketing  Center. 

(1)  Any  motion  to  reopen  the  record 
must  clearly  state  why  the  basis  for  the 
order  of  revocation  is  no  longer  valid 
and  how  the  issuance  of  a  new  license, 
certificate,  or  document  is  compatible 
with  the  requirement  of  good  discipline 
and  safety  at  sea. 

(2)  Any  party  who  does  not  respond 
to  any  petition  to  reopen  the  record 
waives  any  objection  to  the  motion. 

Subpart  J— Appeals 

$20.1001    Generai. 

(a)  Any  party  may  appeal  the  ALJ's 
decision  by  filing  a  notice  of  appeal. 
The  party  shall  file  the  notice  with  the 
U.  S.  Coast  Guard  Administrative  Law 
Judge  Docketing  Center;  Attention: 
Hearing  Docket  Clerk;  Room  412;  40  S. 
Cay  Street;  Baltimore,  MD  21201-4022. 
The  party  shall  file  the  notice  30  days 
or  less  after  issuance  of  the  decision, 
and  shall  serve  a  copy  of  it  on  the  other 
party  and  each  interested  person. 

(b)  No  party  may  appeal  except  on  the 
following  issues: 

(1)  Whether  each  finding  of  fact  is 
supported  by  substantial  evidence. 

(2)  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(3)  Whether  the  ALJ  abused  his  or  her 
discretion. 

(4)  The  ALJ's  denial  of  a  motion  for 
disquaUfication. 

(c)  No  interested  person  may  appeal  a 
summary  decision  except  on  the  issue 
that  no  hearing  was  held  or  that  in  the 
issuance  of  the  decision  the  ALJ  did  not 
consider  evidence  that  that  person 
would  have  presented. 

(d)  The  appeal  must  follow  the 
procedural  reqvurements  of  this  subpart. 


§  20.1 002    Records  on  appeai. 

(a)  The  record  of  the  proceeding 
constitutes  the  record  for  decision  on 
appeal. 

*     (b)  If  the  respondent  requests  a  copy 
of  the  transcript  of  the  hearing  as  part 
of  the  record  of  proceeding,  then, — 

(1)  If  the  hearing  was  recorded  at 
Federal  expense,  the  Coast  Guard  will 
provide  the  transcript  on  payment  of  the 
fees  prescribed  in  49  CFR  7.45;  but, 

(2)  If  the  hearing  was  recorded  by  a 
Federal  contractor,  the  contractor  will 
provide  the  transcript  on  the  terms 
prescribed  in  49  CFR  7.45. 

§  20.1003    Procedures  for  appeal. 

(a)  Each  party  appealing  the  ALJ's 
decision  or  ruling  shall  file  an  appellate 
brief  with  the  Commandant  at  the 
following  address:  U.S.  Coast  Guard 
Administrative  Law  Judge  Docketing 
Center;  Attention:  Hearing  Docket  Clerk; 
Room  412;  40  S.  Gay  Street;  Baltimore, 
MD  21201-4022,  and  shall  serve  a  copy 
of  the  brief  on  every  other  party. 

(1)  The  appellate  brief  must  set  forth 
the  appellant's  specific  objections  to  the 
decision  or  ruling.  The  brief  must  set 
forth,  in  detail,  the — 

(i)  Basis  for  the  appeal; 
(ii)  Reasons  supporting  the  appeal; 
and 
(iii)  Relief  requested  in  the  appeal. 

(2)  When  the  appellant  relies  on 
material  contained  in  the  record,  the 
appellate  brief  must  specifically  refer  to 
the  pertinent  parts  of  the  record. 

(3)  The  appellate  brief  must  reach  the 
Docketing  Center  60  days  or  less  after 
service  of  the  ALJ's  decision.  Unless 
filed  within  this  time,  or  within  another 
time  period  authorized  in  writing  by  the 
Docketing  Center,  the  brief  will  be 
untimely. 

(b)  Any  party  may  file  a  reply  brief 
with  the  Docketing  Center  35  days  or 
less  after  service  of  the  appellate  brief. 
Each  such  party  shall  serve  a  copy  on 
every  other  party.  If  the  party  filing  the 
reply  brief  relies  on  evidence  contained 
in  the  record  for  the  appeal,  that  brief 
must  specifically  refer  to  the  pertinent 
parts  of  the  record. 

(c)  No  party  may  file  more  than  one 
appellate  brief  or  reply  brief,  imless — 

(1)  The  party  has  petitioned  the 
Commandant  in  writing:  and 

(2)  The  Commandant  has  granted 
leave  to  file  an  added  brief,  in  which 
event  the  Commandant  will  allow  a 
reasonable  time  for  the  party  to  file  that 
brief. 

(d)  The  Commandant  may  accept  an 
amicus  curiae  brief  fi'om  any  person  in 
an  appeal  of  an  ALJ's  decision. 

§  20.1 004    Decisions  on  appeal. 

(a)  The  Commandant  shall  review  the 
record  on  appeal  to  determine  whether 
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the  ALJ  committed  error  in  the 
proceedings,  and  whether  the 
Commandant  should  affirm,  modify,  or 
reverse  the  ALJ's  decision  or  should 
remand  the  case  for  further  proceedings. 

(b)  The  Commandant  shall  issue  a 
decision  on  every  appeal  in  writing  and 
shall  serve  a  copy  of  the  decision  on 
each  party  and  interested  person. 

Subpart  K— Finality,  Petitions  for 
Hearing,  and  Availability  of  Orders 

§20.1101    Rnality. 

[a]  Gvil  penalty  proceedings. 

(1)  Unless  appealed  pursuant  to 
subpart  J  of  this  part,  an  ALJ's  decision 
becomes  an  order  assessing  or  denying 
a  class  n  civil  (lenalty  30  days  after  the 
date  of  its  issuance. 

(2)  If  the  Commandant  issues  a 
decision  imder  Subpart  J  of  this  part,  the 
decision  constitutes  an  order  of  tiie 
Commandant  assessing  or  denying  a 
class  n  civil  penalty  on  the  date  of 
issuance  of  the  Commandant's 
decisions. 

(b)  S&-R  Proceedings.  (1)  Unless 
appealed  pursuant  to  subpart  J  of  this 
peat,  an  AlJ's  decision  becomes  final 
action  of  the  Coast  Guard  30  days  after 
the  date  of  its  issuance. 

(2)  If  the  Commandant  issues  a 
decision  under  Subpart  J  of  this  part,  the 
decision  constitutes  fined  action  of  the 
Coast  Guard  on  the  date  of  its  issuance. 

520.1102  Petitions  to  set  aside  decisions 
and  provide  lieerings  for  civil  penalty 
proceedings. 

(a)  If  no  hearing  takes  place  -on  a 
complaint  for  a  class  n  civil  penalty, 
any  interested  person  may  file  a 
petition,  30  days  or  less  alter  the 
issuance  of  an  order  assessing  or 
denjdng  a  civil  penalty,  asking  the 
Commandant  to  set  aside  the  order  and 
to  provide  a  hearing. 

(b)  If  the  Commandant  decides  that 
evidence  presented  by  an  interested 
person  in  support  of  a  petition  imder 
paragraph  (a)  of  this  section  is  material 
and  that  the  ALJ  did  not  consider  the 
evidence  in  the  issuance  of  the  decision, 
the  Commandant  shall  set  aside  the 
decision  and  direct  that  a  hearing  take 
place  in  accordance  with  the 
requirements  of  this  part. 

(c)  If  the  Commandant  denies  a 
hearing  sought  under  this  section,  he  or 
she  shall  provide  to  the  interested 
person,  and  publish  in  the  Federal 
Register,  notice  of  and  the  reasons  for 
the  denial. 

120.1103  Availability  of  decisions. 

(a)(1)  Copies  and  indexes  of  decisions 
on  appeal  are  available  for  inspection 
and  copying  at — 


(i)  The  document  inspection  facility  at 
the  office  of  any  Coast  Guard  District, 
Activity,  or  Marine  Safety  Office; 

(ii)  Ine  public  reading  room  at  Coast 
Guard  Headquarters;  and 

(iii)  The  public  reading  room  of  the 
Coast  Guard  ALJ  Docketing  Center; 
Baltimore,  Maryland. 

(2)  Appellate  decisions  in  S&R 
proceedings,  and  both  appellate  and 
ALJs'  decisions  on  class  II  civil 
penalties,  are  available  on  the 
Department  of  Transportation  Home 
Page  at  www.dot.gov  or  the  Coast  Guard 
Home  Page  at  www.uscg.mil. 

(b)  Any  person  wanting  a  copy  of  a 
decision  may  place  a  request  with  the 
Hearing  Docket  Clerk.  The  Clerk  will 
bill  the  person  on  the  terms  prescribed 
in  49  CFR  7.43. 

Sul)|>art  L— Expedited  Hearings 

§20.1201    Application. 

(a)  This  subpart  applies  whenever  the 
Coast  Guard  suspends  a  merchant 
mariner's  license,  certificate  of  registry, 
or  document  without  a  hearing  imder  46 
U.S.C.  7702(d). 

(b)  The  Coast  Guard  may,  for  45  days 
or  less,  suspend  and  seize  a  license, 
certificate,  or  document  if,  when  acting 
under  the  authority  of  the  Ucense, 
certificate,  or  document, — 

(1)  A  mariner  performs  a  safety- 
sensitive  function  on  a  vessel;  and 

(2)  There  is  probable  cause  to  believe 
that  he  or  she — 

(i)  Has  performed  the  safety-sensitive 
function  in  violation  of  law  or  Federal 
regulation  regarding  use  of  alcohol  or  a 
dangerous  drug; 

(ii)  Has  been  convicted  of  an  offense 
that  would  prevent  the  issuance  or 
renewal  of  the  license,  certificate,  or 
document;  or, 

(iii)  Three  years  or  less  before  the  start 
of  an  S&R  proceeding,  has  been 
convicted  of  an  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401,  note). 

§20.1202    niing  of  pleadings. 

(a)  Complaint.  If  the  Coast  Guard  has 
temporarily  suspended  a  merchant 
mariner's  license,  certificate  of  registry, 
or  dociunent,  it  shall  immediately  file  a 
complaint  imder  §  20.307.  The 
complaint  must  contain  both  a  copy  of 

a  notice  of  temporary  suspension  and  an 
affidavit  stating  the  authority  and  reason 
for  temporary  suspension. 

(b)  Answer.  In  a  case  under  this 
subpart — 

(1)  §  20.308  does  not  govern  answers, 
and 

(2)  The  respondent  shall  therefore 
enter  his  or  her  answer  at  the  pre- 
hearing conference. 


§  20.1 203    Commancemsnt  of  expedited 
hearings. 

Upon  receipt  of  a  complaint  with  a 
copy  of  the  notice  of  temporary 
suspension  and  the  affidavit  supporting 
the  complaint,  the  Chief  ALJ  will 
immediately  assign  an  ALJ  and 
designate  the  case  for  expedited  hearing. 

§20.1205    Motion  for  return  of  tsmporsrily 
suspended  license,  certificate  of  registry,  or 
document 

(a)  Procedure.  At  any  time  during  the 
expedited  hearing,  the  respondent  may 
move  that  his  or  her  license,  certificate 
of  registry,  or  dociunent  be  returned  on 
the  groimds  that  the  agency  lacked 
probable  cause  for  temporary 
suspension.  The  motion  must  be  in 
writing  and  explain  why  the  agency 
lacked  probable  cause. 

(b)  Ruling.  If  the  ALJ  grants  the 
motion,  the  ALJ  may  issue  such  orders 
as  are  necessary  for  the  return  of  the 
suspended  license,  certificate,  or 
document  and  for  the  matter  to  continue 
in  an  orderly  way  under  standard 
procedure. 

§  20.1 206    Discontinuance  of  expedited 
liearings. 

(a)  Procedure.  At  any  time  during  the 
expedited  hearing,  the  respondent  may 
move  that  the  hearing  discontinue  and 
that  the  matter  continue  imder  standard 
procedure.  A  motion  to  discontinue 
must  be  in  writing  and  explain  why  the 
case  is  inappropriate  for  expedited 
hearing. 

(b)  Ruling.  If  the  ALJ  grants  the 
motion  to  discontinue,  the  ALJ  may 
issue  such  orders  as  are  necessary  for 
the  matter  to  continue  in  an  orderly  way 
under  standard  procedure. 

§20.1207    Pre-hesring  conferences. 

(a)  When  held.  As  early  as  practicable, 
the  ALJ  shall  order  and  conduct  a  pre- 
hearing conference.  He  or  she  may  order 
the  holding  of  the  conference  in  person, 
or  by  telephonic  or  electronic  means. 

(b)  Answer.  The  respondent  shall 
enter  his  or  her  answer  at  the  pre- 
hearing conference.  If  the  answer  is  an 
admission,  the  ALJ  shall  either  issue  an 
appropriate  order  or  schedule  a  hearing 
on  the  order. 

(c)  Content.  (1)  At  the  pre-hearing 
conference,  the  parties  shall: 

(i)  Identify  and  simpUfy  the  issues  in 
dispute  and  prepare  an  agreed  statement 
of  issues,  facts,  and  defenses. 

(ii)  Establish  a  simplified  procedure 
appropriate  to  the  matter. 

(iii)  Fix  a  time  and  place  for  the 
hearing  30  days  or  less  after  the 
temporary  suspension. 

(iv)  Discuss  witnesses  and  exhibits. 
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(2)  The  ALJ  shall  issue  an  order 
directing  the  exchange  of  witness  lists 
and  documents. 

(d)  Order.  Before  the  close  of  the  pre- 
hearing conference,  the  ALJ  shall  issue 
an  order  setting  forth  any  agreements 
reached  by  the  parties.  The  order  must 
specify  the  issues  for  the  parties  to 
address  at  the  hearing. 

(e)  Procedures  not  to  cause  delay. 
Neither  any  filing  of  pleadings  or 
motions,  nor  any  conduct  of  discovery, 
may  interfere  with — 

(1)  The  holding  of  the  hearing  30  days 
or  less  after  the  temporary  suspension  or 

(2)  The  closing  of  the  record  early 
enough  for  the  issuance  of  an  initid 
decision  45  days  or  less  after  the 
temporary  suspension. 

(fj  Times.  The  ALJ  may  shorten  the 
time  for  any  act  required  or  permitted 
under  this  subpart  to  enaUe  him  or  her 
to  issue  an  initial  decision  45  days  or 
less  after  the  temporary  suspension. 

S2ai208    ExpadllMl  haolngs. 

(a)  Procedures.  As  soon  as  practicable 
after  the  close  of  the  pre-hearing 
conference,  the  ALJ  shall  hold  a  hearing, 
under  subpart  G  of  this  part,  on  any 
issue  that  remains  in  dispute. 

(b)  Oral  and  written  argument.  (1) 
Each  party  may  present  oral  argiunent  at 
the  close  of  the  hearing  or  present — 

(i)  Proposed  findings  of  fact  and 
conclusions  of  law;  and 

(ii)  Post-hearing  briefs,  imder 
§20.710. 

(2)  The  ALJ  shall  issue  a  schedule, 
such  as  will  enable  him  or  her  to 
consider  the  findings  and  briefs  without 
delaying  the  issuance  of  the  decision. 

(c)  ALf's  decision.  The  ALJ  may  issue 
his  or  her  decision  as  an  oral  decision 
from  the  bench.  Alternatively,  he  or  she 
may  issue  a  written  decision.  He  or  she 
shall  issue  the  decision  45  days  or  less 
after  the  temporary  suspension. 

f2ai209    Appeals  of  ALJa' decisions. 

Any  party  may  appeal  the  ALJ's 
decision  as  provided  in  subpart  J. 

Subpart  Rl— Supplementary 
Evidentiary  Rules  for  Suspension  and 
Revocation  Hearings 

S2ai301    Purpose. 

This  subpart  contains  evidentiary 
rules  that  apply  only  in  certain 
circimistances  in  S&R  proceedings. 
They  supplement,  not  supplant,  the 
evidentiary  rules  in  subpart  H. 

S  20.1303    Authentication  and  certification 
of  extracts  from  shipping  articies, 
logixioks,  and  the  IHte. 

(a)  The  investigating  officer,  the  Coast 
Guard  representative,  any  other 
commissioned  officer  of  the  Coast 


Guard,  or  any  official  custodian  of 
extracts  from  shipping  articles, 
logbooks,  or  records  in  the  custody  of 
the  Coast  Guard  may  authenticate  and 
certify  the  extracts. 

(b)  Authentication  and  certification 
must  include  a  statement  that  the 
person  acting  has  seen  the  original, 
compared  the  copy  wdth  it,  and  found 
the  copy  to  be  a  true  one.  This  person 
shall  sign  his  or  her  name  and  identify 
himself  or  herself  by  rank  or  title  and  by 
duty  station. 

§  20.1 305    Admissil)iiity  and  weight  of 
entries  from  logtiooks. 

(a)  Any  entry  in  any  official  logbook 
of  a  vessel  concerning  an  offense 
eniunerated  in  46  U.S.C.  11501,  made  in 
substantial  compliance  with  the 
procediual  requirements  of  46  U.S.C. 
11502,  is  admissible  in  evidence  and 
constitutes  prima  facie  evidence  of  the 
facts  recited. 

(b)  Any  entry  in  any  such  logbook 
made  in  substantial  compliance  with 
the  procedural  requirements  of  46 
U.S.C.  11502  may  receive  added  weight 
bom  the  ALJ. 

S  2ai307    Use  of  Judgments  of  conviction. 

(a)  A  judgment  of  conviction  by  a 
Federal  court  is  conclusive  in  any  S&R 
proceeding  under  this  part  concerning 
any  act  or  offense  described  in  46  U.S.C. 
7703  or  7704  when  the  act  or  offense  is 
the  same  as  in  the  Federal  conviction. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  judgment  of 
conviction  by  a  State  court  is  conclusive 
in  any  S&R  proceeding  under  this  part 
concerning  any  act  or  offense  described 
in  46  U.S.C.  7703  or  7704,  even  when 
an  act  or  offense  forming  the  basis  of  the 
charge  in  the  proceeding  is  the  same  as 
in  the  State  conviction.  But  the 
judgment  is  admissible  in  evidence  and 
constitutes  substantial  evidence  adverse 
to  the  respondent. 

(c)  A  judgment  of  conviction  by  a 
Federal  or  State  court  for  a  violation  is 
conclusive  in  the  proceeding  if  an  S&R 
proceeding  alleges  conviction  for — 

(1)  A  violation  of  a  dangerous-drug 
law; 

(2)  An  offense  that  would  prevent  the 
issuance  or  renewal  of  a  merchant 
mariner's  license,  certificate  of  registry, 
or  document;  or 

(3)  An  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.S.  401,  note). 

(d)  If  the  respondent  participates  in 
the  scheme  of  a  State  for  the 
expungement  of  convictions,  and  if  he 
or  she  pleads  guilty  or  no  contest  or,  by 
order  of  the  trial  court,  has  to  attend 
classes,  contribute  time  or  money. 


receive  treatment,  submit  to  any  manner 
of  probation  or  supervision,  or  forgo 
appeal  of  the  finding  of  the  trial  court, 
the  Coast  Guard  regards  him  or  her,  for 
the  purposes  of  46  U.S.C.  7703  or  7704, 
as  having  received  a  conviction.  The 
Coast  Guard  does  not  consider  the 
conviction  expunged  without  proof  that 
the  expungement  is  due  to  the 
conviction's  having  been  in  error. 

(e)  No  respondent  may  challenge  the 
jurisdiction  of  a  Federal  or  State  coiut 
in  any  proceeding  under  46  U.S.C.  7703 
or  7704. 

§  20.1 309    AdmissibiHty  of  respondents' 
criminal  records  and  records  with  the  Coast 
Guard  iMfore  entry  of  findings  and 
conclusions. 

(a)  The  prior  disciplinary  record  of 
the  respondent  is  admissible  when 
offered  by  him  or  her. 

(b)  The  prior  disciplinary  record  of 
the  respondent  is  admissible  when 
offered  by  the  Coast  Guard 
representative  to  impeach  the  credibility 
of  evidence  offered  by  the  respondent. 

(c)  The  use  of  a  judgment  of 
conviction  is  permissible  on  the  terms 
prescribed  by  §  20.1307. 

S  20.1 31 1    Admissions  by  respondent 

No  person  may  testify  regarding 
admissions  made  by  the  respondent 
during  an  investigation  under  46  CFR 
part  4.  except  to  impeach  the  credibility 
of  evidence  offered  by  the  respondent. 

$  20.1 31 3    Medical  examination  of 
respondents. 

In  any  proceeding  in  which  the 
physical  or  mental  condition  of  the 
respondent  is  relevant,  the  ALJ  may 
order  him  or  her  to  imdergo  a  medical 
examination.  Any  examination  ordered 
by  the  ALJ  is  conducted,  at  Federal 
expense,  by  a  physician  designated  by 
the  ALJ.  If  the  respondent  fails  or 
refuses  to  undergo  any  such 
examination,  the  failiue  or  refusal 
receives  due  weight  and  may  be 
sufficient  for  the  ALJ  to  infer  that  the 
results  would  have  been  adverse  to  the 
respondent. 

§  20.1 31 5    Submission  of  prior  records  and 
evidence  In  aggravation  or  mitigation. 

(a)  The  prior  disciplinary  record  of 
the  respondent  comprises  the  following 
items  less  than  10  years  old: 

(1)  Any  written  warning  issued  by  the 
Coast  Guard  and  not  contested  by  the 
respondent. 

(2)  Final  agency  action  by  the  Coast 
Guard  on  any  S&R  proceeding  in  which 
a  sanction  or  consent  order  was  entered. 

(3)  Any  agreement  for  voluntary 
siurender  entered  into  by  the 
respondent. 
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(4)  Any  final  judgment  of  conviction 
in  Federal  or  State  courts. 

(5)  Final  agency  action  by  the  Coast 
Guard  resulting  in  the  imposition 
against  the  respondent  of  any  civil 
penalty  or  warning  in  a  proceeding 
administered  by  the  Coast  Guard  imder 
this  title. 

(6)  Any  official  commendatory 
information  concerning  the  respondent 
of  which  the  Coast  Guard  representative 
is  aware.  The  Coast  Guard 
representative  may  offer  evidence  and 
argument  in  aggravation  of  any  charge 
proved.  The  respondent  may  offer 
evidence  of,  and  argiunent  on,  prior 
maritime  service,  including  bodi  the 
record  introduced  by  the  Coast  Guard 
representative  and  any  commendatory 
evidence. 

(b)  The  respondent  may  offer 
evidence  and  argument  in  mitigation  of 
any  charge  proved. 

(c)  The  Coast  Guard  representative 
may  offer  evidence  and  argument  in 
rebuttal  of  any  evidence  and  argument 
offiered  by  the  respondent  in  mitigation. 

46  CFR  PART  5— MARINE 
INVESTIGATION  REGULATIONS- 
PERSONNEL  ACTION 

2.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  7101,  7301, 
7701;  49  CFR  1.46. 

Subpart  A— Purpose— {Amended] 

3.  Revise  subpart  A  heading  to  read  as 
set  forth  above. 

§5.1    [Removed] 

4.  Remove  §5.1. 

§5.3    [Amended] 

5.  In  §  5.3  remove  the  words  "and 
procedures." 

§5.11    [Removed] 

6.  Remove  §5.11. 

§5.13    [Removed] 

7.  Remove  §  5.13. 

§5.23    [Removed] 

8.  Remove  §  5.23. 

§5.25    [Removed] 

9.  Remove  §  5.25. 

§5.33    [Amended] 

10.  In  §  5.33,  remove  the  words  "the 
charge  shall  be  violation  of  law  or 
violation  of  regulation.  The 
specification  shall",  and  add,  in  their 
place,  the  words  "the  complaint  must". 

§5.35    [Amended] 

11.  In  §  5.35,  remove  the  words  "the 
charge  will  be"  from  the  first  sentence 


and  add,  in  their  place,  the  words  "the 
complaint  will  allege";  and  in  the  first 
and  second  sentences  remove  the  words 
"circumstances.  The  specification"  and 
add,  in  their  place,  the  words 
"circumstances  and". 

§5.53    [Removwd] 

12.  Remove  §  5.53. 

§5.55    [Amended] 

13.  In  the  section  heading  for  §  5.55, 
remove  the  words  "charges  and 
specifications"  and  add,  in  their  place, 
the  words  "a  complaint";  and  in 
paragraph  (a)  remove  the  words 
"various  charges  and  specifications" 
and  add,  in  their  place,  the  words  "a 
complaint". 

§5.63    [Removed] 

14.  Remove  §  5.63. 

§5.105    [Amended] 

15.  In  §  5.105(a),  remove  the  words 
"Prefer  diarges",  and  add,  in  their 
place,  "Issue  complaint". 

16.  Revise  §  5.107  to  read  as  follows: 

§  5.1 07    Service  of  complaints. 

(a)  When  the  investigating  officer 
determines  that  an  S&R  proceeding  is 
appropriate,  he  or  she  shall  prepare  and 
serve  a  complaint  in  accordance  with  33 
CFR  part  20. 

(b)  When  the  investigating  officer 
serves  the  complaint,  he  or  she  shall 
also  advise  the  respondent — 

(1)  Of  the  natiu«  of  S&R  proceedings 
and  their  possible  results; 

(2)  Of  the  right  to  be  represented  at 
the  hearing  by  another  person,  who 
may,  but  need  not,  be  a  lawyer, 

(3)  Of  the  right  to  obtain  witnesses, 
records,  and  other  evidence  by 
subpoena;  and 

(4)  That  failure  or  refusal  to  answer 
the  complaint  or  to  appear  at  the  time, 
date,  and  place  specified  for  the  hearing 
may  result  in  a  finding  of  default,  which 
will  constitute  an  admission  of  the  facts 
alleged  in  the  complaint  and  the  waiver 
of  his  or  her  right  to  a  hearing. 

17.  Revise  §5.305  to  read  as  follows: 

§  5.305    Quashing  a  subpoena. 

Any  person  subpoenaed  to  appear  to 
produce  evidence  at  a  hearing  may 
request  that  the  subpoena  be  quashed  or 
modified  using  the  procedures  in  33 
CFR  20.609. 

18.  Revise  §  5.501  to  read  as  follows: 

§5.501    General.. 

A  hearing  concerning  the  suspension 
or  revocation  of  a  merchant  mariner's 
license,  certificate  of  registry,  or 
document  is  a  formal  adjudication 
under  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  551,  etseq.).  It  is 


presided  over  by,  and  conducted  under 
the  exclusive  control  of,  an  ALJ  in 
accordance  with  applicable 
requirements  in  the  APA,  the  rules  in 
this  part,  and  the  rules  of  administrative 
practice  at  33  CFR  part  20.  The  ALJ 
shall  regulate  and  conduct  the  hearing 
so  as  to  bring  out  all  the  relevant  and 
material  facts  and  to  ensure  a  fair  and 
impartial  hearing. 

§§5.503  through  5.519    [Removed] 

19.  Remove  §§5.503  through  5.519. 

§§  5.523  through  5.565    [Removed] 

20.  Remove  §§  5.523  through  5.565. 

21 .  Revise  §  5.567(a)  to  read  as 
follows: 

§5.567    Ontor. 

(a)  The  Administrative  Law  Judge 
enters  an  order  which  recites  the 
disposition  of  the  case.  When  the 
finding  is  not  proved,  the 
Administrative  Law  Judge  issues  an 
order  dismissing  the  proceeding  with  or 
without-prejudice  to  refile.  When  the 
finding  is  proved,  the  Administrative 
Law  Judge  may  order  an  admonition, 
suspension  with  or  without  probation, 
or  revocation. 


§§5.571  through  5.577    [Removed] 

22.  Remove  §§  5.571  through  5.577. 

§§5.601  through  5.607    [Removed] 

23.  Remove  and  reserve  subpart  I, 
consisting  of  §§  5.601  through  5.607. 

24.  Revise  §  5.701  to  read  as  follows: 

§5.701    Appeals  In  general. 

A  party  may  appeal  the  decision  of  an 
ALJ  under  thd  procedures  in  subpart  J 
of  33  CFR  part  20.  A  party  may  appeal 
only  the  following  issues: 

(a)  Whether  each  finding  of  fact  rests 
on  substantial  evidence. 

(b)  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(c)  Whether  the  ALJ  committed  any 
abuses  of  discretion. 

(d)  The  ALJ's  denial  of  a  motion  for 
his  or  her  disqualification. 

§§  5.703  through  5.705    [Removed] 

25.  Remove  §§5.703  through  5.705. 

§5.709    [Removed] 

26.  Remove  §5.709. 

§5.711    [Removwf] 

27.  Remove  §5.711. 

Dated:  May  17. 1999. 
J.E.  Shkor, 
Chief  Counsel. 
[FR  Doc.  99-12750  Filed  5-19-99;  1:17  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Doctet  No.  FR  4435  N  01] 

Notice  of  Certain  Operating  Cost 
Adjustment  Factors 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  establishes  factors 
used  in  rent  adjustments  under  section 
524  of  the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA)  and  the  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
(UHPRHA). 

EFFECTIVE  DATE:  May  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Giaquinto,  Office  of  MuUifamily 
Housing  Business  Products.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW.  Washington. 
DC  20410;  telephone  (202)  708-2526; 
(This  is  not  a  toll-free  number).  Hearing 
or  speech-impaired  individuals  may 
access  this  nimiber  via  TTY  by  calling 
the  toll-free  Federal  hiformation  Relay 
Service  at  1-800-877-8339. 
SUPPt.EMENTARY  INFORMATION 

I.  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Various  statutes  provide  for  rents 
under  section  8  project-based  assistance 
contracts  to  be  determined  using 
OCAFs.  The  legislation  requiring  HUD 
to  estabUsh  OCAFs  for  UHPRHA 
projects  and  projects  with  contract 
renewals  under  section  524  of  MAHRA 
is  similar  in  wording  and  intent,  and 
HUD  has  developed  factors  that  will  be 
applied  to  both  programs.  The 
methodology  used  is  an  improvement 
over  that  used  to  date  to  provide 
UHPRHA  factors  in  that  it  covers  a 
wider  range  of  operating  costs  and 
provides  more  localized  data. 

An  analysis  of  operating  cost  data  for 
FHA-insured  projects  showed  that  their 
expenses  could  be  grouped  into  nine 
categories:  wages,  employee  benefits, 
property  taxes,  insurance,  supplies  and 
equipment,  fuel  oil,  electricity,  natural 
gas,  and  water  and  sewer.  States  are  the 
lowest  level  of  geographical  aggregation 
at  which  there  are  enough  projects  to 
permit  statistical  analysis.  Based  on  an 
analysis  of  these  data,  HUD  derived 
estimates  of  the  percentage  of  routine 
operating  costs  that  were  attributable  to 
each  of  these  nine  expense  categories. 
Data  for  projects  with  unusually  high  or 
low  expenses  due  to  imusual 
circiunstances  were  deleted  from 
analysis.  No  data  were  available  for  the 
Western  Pacific  Islands,  and  data  for 


Hawaii  was  used  to  generate  OCAFs  for 
these  areas. 

The  best  current  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  current  data  are  available  at  the 
State  level  are  for  fuel  oil,  electricity, 
and  natural  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  State-level  data  or  relatively 
ciurent  national  data.  It  opted  to  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  (e.g., 
the  most  current  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  used  were  as 
follows: 

Labor  Costs — Bureau  of  Labor 
Statistics  (BLS)  Employment  Cost  Index. 

Employee  Benefit  Costs— BLS 
Employment  Cost  Index. 

Property  Taxes— BLS  Consmner  Price 
Index,  All  Items  index. 

Goods,  Supplies,  Equipment— BLS 
Producer  Price  Index,  Consimier  Goods 
Less  Food  and  Energy. 

Insurance — BLS  Consumer  Price 
Index,  residential  insurance  index. 

Fue7  0/7— U.S.  Department  of  Energy, 
average  State  prices  for  #2  residential 
fuel  oil  (U.S.  average  change  was  used 
for  the  States  with  too  Uttle  fuel  oil 
consumption  to  have  values). 

Electricity— U.S.  Department  of 
Energy,  "Electric  Power  Monthly" 
reports. 

Natural  Gas — U.S.  Department  of 
Energy.  "Natural  Gas  Monthly"  average 
annual  change  (monthly  data  are 
available,  but  are  so  erratic  that  annual 
averages  offer  a  more  reliable  measure). 

Water  and  Sewei^-BLS  Consumer 
Price  Index  Detailed  Report. 

The  sujn  of  the  nine  cost  components 
equals  100  percent  of  operating  costs  for 
purposes  of  OCAF  calculations.  To 
calculate  the  OCAFs,  the  selected 
inflation  factors  are  multiplied  by  the 
relevant  State-level  operating  cost 
percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insured 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  March  1997 
to  March  1998,  the  wage  increase 
component  of  the  Virginia  OCAF  for  FY 
1999  would  be  2.0  percent  (4%  x  50%). 
This  2.0  percent  then  be  added  to  the 
increases  for  the  other  eight  expense 
categories  to  calculate  the  FY  1999 
OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  State 
for  each  of  the  nine  cost  components, 
and  are  included  as  the  Appendix  to 
this  notice. 


OCAFs  are  to  be  applied  uniformly  to 
all  projects  utilizing  OCAFs  as  the 
method  by  which  rents  are  adjusted 
upon  expiration  of  the  term  of  the 
contract.  OCAFs  are  applied  to  project 
contract  rent  less  debt  service.  Except 
for  renewals  under  section  524(a)(2)  of 
MAHRA:  rents  will  not  be  permitted  to 
exceed  comparable  market  rent  and 
HUD  reserves  the  right  to  require 
owners  to  provide  a  rent  comparability 
study  before  approving  future  rent 
increases.  This  method  is  to  be  applied 
to  projects  covered  by  UHPRHA. 
MAHRA  and  Section  8  contract 
renewals. 

n.  UHPRHA  Rent  Adjustment 
Procedures 

A.  OCAF  Contract  Rent  Increases 

The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
("LIHPRHA")  (see,  in  particular,  section 
222(a)(2)(G)(i)  of  LIHPRHA.  12  U.S.C. 
4112(a)(2)(G)  and  the  regulations  at  24 
CFR  248.145(a)(9))  requires  that  fiiture 
rent  adjustments  for  LIHPRHA  projects 
be  made  by  applying  an  annual  factor  to 
be  determined  by  the  Secretary  to  the 
portion  of  project  rent  attributable  to 
operating  expenses  for  the  project  and, 
where  the  owner  is  a  priority  piurchaser, 
to  the  portion  of  project  rent  attributable 
to  project  oversi^t  costs.  The  Secretary 
has  determined  to  use  the  Operating 
Cost  Adjustment  Factor  (OCAF)  as  the 
annual  factor.  HAP  renewals  for 
LIHPRHA  vdll  follow  the  standard 
OCAF  application  methodology 
outlined  above. 

B.  Budget-Based  Method  of  Calculating 
Contract  Rent  Increases 

If  an  owner  beUeves  that  the  contract 
rents  approved  by  the  Secretary 
pursuant  to  the  OCAF  are  not  adequate, 
an  owner  may  request  that  its  contract 
rent  increase  be  calculated  using  the 
budget-based  method  pursuant  to 
Section  222(a)(2)(G}(ii)  of  LIHPRHA. 
Owners  shall:  (1)  submit  docimientation 
to  HUD  piu-suant  to  the  procedures  in 
Chapter  7  of  HUD  Handbook  4350.1, 
Insured  Project  Servicing  Handbook, 
and  (2)  demonstrate  that  an  increase  in 
contract  rents  above  that  provided  by 
the  OCAF  is  necessary  to  reflect 
extraordinary  necessary  expenses  of 
owning  and  maintaining  the  housing.  If 
the  Secretary  determines  that  the  project 
rents  pursuant  to  the  OCAF  are 
insufficient  to  cover  project  operating 
expenses,  the  Secretary  may  increase 
contract  rents  in  excess  of  the  amount 
determined  pursuant  to  the  OCAF  to 
reflect  extraordinary  necessary  expenses 
of  owning  and  maintaining  the  project. 
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Rents  will  not  be  permitted  to  exceed 
comparable  market  rent.  Any  contract 
rent  increase  resulting  from  using  tbe 
budget-based  method  shall  be  effective 
for  the  year  approved. 

m.  MAHRA  OCAF  Procedure 

The  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997/ 
title  V  of  Pub.  L.  105-65  (approved 
October  27. 1997),  42  U.S.C.  1437f  note 
(MAHRA),  created  the  Mark-to-Market 
Program  to  reduce  the  cost  of  Federal 
housing  assistance,  enhance  HUD's 
administration  of  such  assistance,  and 
to  ensiue  tbe  continued  affordability  of 
units  in  certain  multifamily  housing 
projects.  Section  524  of  MAHRA 
authorizes  renewed  of  section  8  project- 
based  assistance  contracts  for  projects 
without  Restructiuing  Plans  under  the 
Mark-to-Market  Program,  including 
renewals  that  are  not  eligible  for  Plans 
and  those  for  which  the  owner  does  not 
request  Plans.  Renewals  must  be  at  rents 
not  exceeding  comparable  market  rents 
except  for  certain  exception  projects. 
Section  524(a)(2)  of  MAHRA  authorizes 
renewals  for  these  exception  projects  at 
rent  levels  that  are  the  lesser  of  existing 
rents  adjusted  by  an  OCAF  or  a  level 
that  provides  income  sufficient  to 
support  a  budget-based  rent. 

A.  Projects  Eligible  for  OCAF 

Renewals  imder  section  524(a)(2)  of 
MAHRA  can  be  selected  only  at  the 
request  of  the  owner  for  the  following 
classes  of  "exception  projects": 

(1)  A  project  for  which  the  primary 
financing  or  mortgage  insurance  was 
provided  by  a  unit  of  State  government 
or  a  unit  of  general  local  government  (or 
an  agency  or  instrumentality  of  either) 
and  was  not  insured  under  the  National 
Housing  Act,  12  U.S.C.  1702  et  seq., 
(NHA); 

(2)  A  project  for  which  the  primary 
financing  was  provided  by  a  unit  of 
State  government  or  a  unit  of  general 
local  government  (or  an  agency  or 
instrumentality  of  either)  and  the 
financing  involved  mortgage  insurance 
under  the  NHA,  such  that  the 
implementation  of  a  Restructuring  Plan 
imder  MAHRA  is  in  conflict  with 
applicable  law  or  agreements  governing 
such  financing; 

(3)  A  project  for  the  elderly  financed 
under  section  202  of  the  Housing  Act  of 
1959  or  section  515  of  the  Housing  Act 
of  1949; 

(4)  A  project  that  has  an  expiring 
contract  section  8  moderate 
rehabilitation  contract  for  single  room 
occupancy  dwellings;  or 


(5)  A  project  that  does  not  qualify  as 
an  eligible  project  imder  section  512(2) 
of  MAHRA  (i.e.,  because  rents  do  not 
exceed  comparable  market  rents  or 
because  there  is  no  HUD-insured  or 
HUD-held  mortgage). 

B.  Method  for  Applying  OCAF 

Projects  subject  to  MAHRA  that  are 
eligible  for  OCAFs  may  request  contract 
rents  based  on  published  HUD  OCAFs. 
The  factors  apply  to  approved  total 
contract  rents  less  debt  service. 

IV.  Finding  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regxdations,  the  policies  and 
procediu^s  contained  in  this  notice  set 
forth  rate  determinations  and  related 
external  administrative  requirements 
and  procedures  which  do  not  constitute 
a  development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites,  and  therefore  are 
categorically  excluded  from  the 
reqiiirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  As  a 
residt,  the  notice  is  not  subject  to  review 
imder  the  Order.  This  notice  pertains  to 
Operating  Cost  Adjustment  Factors 
(OCAFs),  to  be  used  for  rent  increases 
under  LJHPRHA,  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.187. 


Dated:  May  18, 1999. 
Andrew  Cuomo, 

Secretary. 

Appendix— FY  1999  Operating 
Cost  Adjustment  Factors 
(OCAF)  FOR  Rent  Adjustments 
AT  Section  8  and  LIHPRHA  Con- 
tract Renewal 


state 


Atat>ama ~ 

Alaska 

Arizona  

Artonsas  ....: 

California 

Colorado 

Connecticut 

Delaware 

Dist.  of  Columbia 

Fkjrida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  „ 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  .... 

Mrchigan „ 

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  _ 

New  Hampshire  .. 

New  Jersey 

New  Mexico 

New  Yortc 

N.  Carolina 

N.  Dakota 

Ohk)  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

S.  Carolina 

S.  Dakota 

Tennessee  

Texas  

Utah  

Vermont 

Virginia _. 

Washington 

W.  Virginia  

Wisconsin  

Wyoming 

Pacific  Islands 

Puerto  Rico 

Virgin  Islands 

U.S.  Average  


Total 
(percent) 


3.1 
2.0 
2.3 
3.1 
2.8 
3.1 
2.1 
3.6 
2.6 
3.1 
3.1 
3.3 
2.3 
3.1 
3.2 
3.1 
2.9 
3.3 
2.8 
2.5 
2.8 
3.0 
2.7 
2.7 
2.9 
3.0 
3.2 
3.3 
2.6 
3.3 
2.9 
3.9 
2.5 
ZB 
Z7 
3.2 
3.2 
2.3 
3.1 
3.3 
2.8 
2.9 
Z8 
2.7 
3.1 
2.7 
3.2 
2.6 
2.3 
2.6 
3.2 

ai 

2.9 
2.4 

2.8 


[FR  Doc.  9^13076  Filed  5-21-99;  8:45  am] 
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Presidential  Documents 


Proclamation  7198  of  May  20,  1999 
National  Safe  Boating  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  America,  a  country  bordered  by  oceans  and  blessed  with  numerous  lakes 
and  rivers,  recreational  boating  enjoys  a  long  and  proud  tradition.  From 
generation  to  generation,  families  pass  on  their  appreciation  of  the  water 
and  share  the  pleasures  of  nature's  beauty  and  bounty.  Annually,  more 
than  74  million  Americans  take  part  in  recreational  boating  activities  with 
their  families  and  friends. 

While  boating  is  a  wonderful  form  of  recreation,  it  can  also  present  many 
dangers.  Human  error  and  poor  judgment  contribute  to  most  recreational 
boating  accidents.  Recent  statistics  indicate  that  86  percent  of  all  boating 
accidents  are  attributable  to  operator-controlled  factors,  such  as  excessive 
speed,  inattention,  failure  to  follow  required  navigation  rules  and  practices, 
and  lack  of  knowledge  about  boats  and  the  boating  environment. 

Even  with  adequate  training  and  preparation,  boaters  can  still  have  accidents. 
That  is  why  it  is  crucial  for  everyone  using  our  waterways  to  wear  a 
life  jacket.  Recent  U.S.  Coast  Guard  statistics  indicate  that  90  percent  of 
drowning  victims  were  not  wearing  life  preservers.  Most  of  the  victims 
were  small  boat  users — many  in  remote  areas.  In  such  potentially  dangerous 
circumstances,  wearing  a  life  jacket  is  essential.  This  message  is  so  important 
that  the  National  Safe  Boating  Campaign  theme  for  the  second  year  is  "Boat 
Smart  from  the  Start!  Wear  Your  Life  Jacket!" 

Many  recreational  boating  organizations,  including  the  National  Safe  Boating 
Council  and  the  National  Association  of  State  Boating  Law  Administrators, 
as  well  as  the  U.S.  Coast  Guard,  other  Federal  agencies,  and  State  and 
local  governments  continue  to  help  save  lives  by  reminding  us  of  the  impor- 
tance of  wearing  life  preservers  and  following  safe  navigation  rules.  However, 
each  individual  must  take  responsibility  for  his  or  her  personal  safety  and 
for  the  well-being  of  family  and  friends.  By  taking  appropriate  precautions, 
we  can  all  enjoy  our  Nation's  waterways  safely  and  securely. 

In  recognition  of  the  importance  of  safe  boating  practices,  the  Congress, 
by  joint  resolution  approved  June  4,  1958  (36  U.S.C.  131),  as  amended, 
has  authorized  and  requested  the  President  to  proclaim  annually  the  7- 
day  period  ending  on  the  last  Friday  before  Memorial  Day  as  "National 
Safe  Boating  Week." 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  22  through  28,  1999,  as  National 
Safe  Boating  Week.  I  encourage  the  governors  of  the  50  States  and  the 
Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  subject  to  the 
jurisdiction  of  the  United  States,  to  join  in  observing  this  occasion  and 
to  urge  all  Americans  to  practice  safe  boating  habits  not  only  during  this 
week,  but  also  throughout  the  year. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


OjXU^fUOA  <PtOuudkn^;^ 


(FR  Doc.  99-13324 
Filed  5-21-99:  9:41  ami 
Billing  code  3195-01-P 
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Presidential  Determination  No.  99-23  of  May  18,  1999 

Determinatioii  Pursuant  to  Section  2(c)(1)  of  the  Nfigration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $15  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
urgent  and  unexpected  humanitarian  requirements  associated  with  the 
Kosovo  crisis. 

These  funds  will  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  displaced  persons,  victims  of  conflict,  and  other  persons  at  risk 
due  to  the  Kosovo  crisis.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  governmental,  international,  and  nongovernmental 
organizations.  As  necessary,  funds  will  also  support  requirements  associated 
with  the  U.S.  program  to  provide  refuge  in  the  United  States  for  up  to 
20,000  Kosovar  refugees,  and  for  administrative  expenses  of  the  Bureau 
of  Population,  Refugees,  and  Migration. 

You  are  authorized  and  directed  to  inform  the  appropriate  conunittees  of 
the  Congress  of  this  determination  and  the  use  of  funds  under  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  FederaJ 
Register. 


iXrtu^^i^A^^o^t^ 


(FR  Doc.  99-13325 
Filed  5-21-49;  9:41  am] 
Billing  code  4710-ia-M 
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Presidential  Determination  No.  99-24  of  May  18,  1999 

U.S.  Contribution  to  KEDO:  Certification  Under  Section 
582(c)  of  the  Foreign  Operation,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1999,  as  enacted  in 
Public  Law  105-277 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  582(c)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act.  1999,  as  enacted  in  Public  Law 
105-277, 1  hereby  certify  that: 

(1)  the  United  States  has  initiated  meaningful  discussions  with  North 
Korea  on  implementation  of  the  Joint  Declaration  on  the 
Denuclearization  of  the  Korean  Peninsula; 

(2)  the  United  States  has  reached  agreement  with  North  Korea  on  the 
means  for  satisfying  U.S.  concerns  regarding  suspect  underground  con- 
struction; and 

(3)  the  United  States  is  making  significant  progress  on  reducing  and 
eliminating  the  North  Korean  ballistic  missile  tlu«at,  including  its  bal- 
listic missile  exports. 

You  are  authorized  and  directed  to  report  this  certification  to  the  Congress 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


ixjiuUjlaaa  <rituuodk^^ 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  24,  1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Administration 

Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 
Chum  salnx>n  in 
Washington  and 
Oregon;  published  3-25- 
99 
Ozette  Lake  sockeye 
salmon;  published  3-25- 
99 
West  coast  chlnook 
salmon;  published  3-24- 
99 
West  coast  steelhead  in 
Washington  and 
Oregon;  published  3-25- 
99 
Marine  mammals: 
InckJental  taking — 
Beluga  whales  harvested 
in  Cook  inlet,  Alaskan 
natives;  publisfied  5-24- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 

CaJifomia:  published  3-25-99 
Clean  Air  Act: 
State  operating  permits 
programs — 

Connectk:ut;  published  4- 
23-99 
Reporting  and  recordkeeping 
requirements;  published  5- 
24-99 

FEDERAL 

COMMUNICATION'; 

COMMISSION 

Common  carrier  sen/ices: 
Nondominant  interexchange 
carriers;  records 
preservation;  published  4- 
22-d9 
Radio  stations;  table  of 
assignments: 

Alaska;  published  4-20-99 
Oregon;  published  4-29-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  dmgs,  feeds,  and 
related  products: 


New  drug  applications — 
Selenium,  vitamin  E 
injectkxi;  published  5- 
24-99 
Food  additives: 
Paper  and  papert)oard 
components — 
Monoisopropanolamine; 
published  5-24-99 
Polymers— 
Etfiytene-maiek;  anhydride 
copolymers;  published 
5-24-99 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Trit)al  govemment: 
Indian  rolls  preparation — 
Sisseton  &  Wahpeton 
Mississippi  Sioux  Tribe; 
published  4-23-99 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practice  and  procedure: 
Alternative  dispute  resolutk>n 
process;  filing  of  appeal; 
automatk:  extension  of 
regulatory  time  limit; 
published  5-24-99 
Petitions  for  review; 
modification  of  what 
agency  must  show; 
published  5-24-99 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use: 
Researcher  registration  and 
research  room 
procedures;  published  4- 
23-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Empire  State  Regatta; 
published  4-22-99 
Correctkxi;  published  4- 
30-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombadier;  published  5-17- 

99 
Williams  Intematkxieil, 
LLC;  published  3-24-99 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Interest  rate  reduction 
refinancing  loans 
requirements;  published  4- 
23-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Marine  mammals — 
Swim-with-the^Jolphin 
interactive  programs; 
comments  due  by  6-1- 
99;  published  4-2-99 
Exportatkxi  and  importation  of 
animals  and  animal 
products: 
Horses,  ruminants,  and 

swine;  semen,  embryos, 
°  and  products;  alternative 
ports  of  entry — 
Memphis,  TN;  comments 
due  by  6-1-99; 
published  4-30-99 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purcfiase  programs: 
Wheat,  feed  grains,  rice, 
and  upland  cotton; 
production  flexibility 
contracts;  comments  due 
by  6-2-99;  published  5-5- 
99 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packer* 
and  Stockyards 
Administration 
Packers  and  stockyards 
regulations: 

Feed  weights;  comments 
due  by  6-1-99;  published 
4-2-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Atlantic  tuna  fisheries: 
Bluefin  tuna;  comments  due 
by  6-1-99;  published  5-19- 
99 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-1- 
99;  published  4-30-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammable  Fabrics  Act: 
Carpets  and  rugs;  surface 

flammability  standard; 

comments  due  by  6-1-99; 

published  3-17-99 
Children's  sleepwear  (Sizes 

0-6X  and  7-14); 

flammability  standards; 

comments  due  by  6-1-99; 

published  3-17-99 
Matresses  and  matress 

pads;  flammability 

standards;  comments  due 

by  6-1-99;  published  3-17- 

99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 


Strategic  ozone  protection — 
HCFC  production,  import 
and  export;  allowance 
system;  comments  due 
by  6-4-99;  published  4- 
5-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-3-99;  published  5-4-99 
Clean  Air  Act: 
State  operating  permits 
programs — 

New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
Hazardous  waste  program 
authorizatkHis: 
Missouri;  comments  due  by 
6-3-99;  published  5-4-99 
Superfund  programs: 
Toxic  chemical  release 
reporting;  community-right- 
to-know— 
Safety  Kleen  Corp.; 
comments  due  by  6-1- 
99;  published  3-31-99 
Water  pollution  control: 
Ocean  dumping;  site 
designatkxis — 
San  Francisco  Deep 
Ocean  Disposal  Site, 
CA;  comments  due  by 
6-1-99;  published  4-29- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 

Mtehigan;  comments  due  by 
6-1-99;  published  4-15-99 
Nebraska;  comments  due  by 
6-1-99;  published  4-16-99 
Nevada;  comments  due  by 
6-1-99;  published  4-16-99 
New  Mexkx};  comments  due 
by  6-1-99;  published  4-16- 
99 
GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  rules;  comments 
due  by  6-1-99;  published  3- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing 
modemization — 
Comprehensive 
Improvement  Assistance 
Program;  comments 
due  by  6-1-99; 
published  4-30-99 
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INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oH  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  resulting  in  lower 
royalties  from  Federal 
leases;  comments  due 
by  6-4-99;  published  4- 
12-99 

Performance  standards  in 
lieu  of  current 
prescriptive 

requirements;  comments 
due  by  6-4-99; 
published  3-26-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Zaiepon;  placement  into 
Schedule  IV;  comments 
due  by  6-4-99;  published 
5-5-99 

JUSTICE  DEPARTMENT 

National  Instant  Criminal 
Background  Chedt  System: 
Firearms  transactions; 

information  retention; 

comments  due  by  6-1-99; 

published  3-3-99 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Hazard  communication; 
comments  due  by  6-1-99; 
published  3-30-99 

LEGAL  SERVICES 
CORPORATION 

Timelce^ng  requirements; 
reput)lication;  comments  due 
by  6-4-99;  published  4-5-99 


PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  6-2-99; 
published  5-3-99 
SMALL  BUSINESS 
ADMINISTRATION 
Organization,  furx;tions,  and 
auttiority  delegations: 
Disaster  Area  Counsel  et 
al.;  administrative  claims 
approval,  denial,  etc.; 
comments  due  by  6-1-99; 
published  4-29-99 
Small  business  size  standards: 
Manufacturer  and 
remanufacturer;  definitions 
as  they  apply  to  computer 
industry;  comments  due 
by  6-1-99;  published  4-1- 
99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
New  York;  comments  due 
by  6-1-99;  published  3-31- 
99 
Drawbridge  operations: 
Florida;  comments  due  by 
6^99;  published  4-5-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certifk^tion  and 
operations: 

ServKe  diffk:ulty  reports; 
comments  due  by  6-1-99; 
published  4-15-99 
Airworthiness  directives: 
Aerospatiale;  conrwnents  due 
by  6-3-99;  published  5-4- 
99 
Allison  Engine  Co.,  Inc.; 
comments  due  by  6-4-99; 
put)lished  4-5-99 
Bell  Helfcopter  Textron,  inc.; 
comments  due  by  6-1-99; 
put)ii8hed  4-1-99 


Boeing;  comments  due  by 

6-1-99;  published  4-2-99 
Empresa  Brasileira  de 

Aeronautna  S.A.; 

comments  due  t^  6-4-99; 

published  5-5-99 
General  Electric  Co.; 

comments  due  by  6-4-99; 

put)lished  4-5-99 
Lockheed;  comments  due 

by  6-1-99;  published  4-16- 

99 

Saab;  comments  due  by  6- 
1-99;  published  5-7-99 
Class  D  airspace;  comments 
due  by  6-1-99;  published  4- 
1-99 

Class  D  airspace;  correction; 

comments  due  by  6-1-99; 

published  4-12-99 
Class  D  and  Class  E 

airspace;  comments  due  by 

6-1-99;  published  4-29-99 
Class  E  airspace;  comments 

due  by  6-2-99;  published  4- 

15-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cun-ent 
sessk>n  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpV/ 
www.naragov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Ragistar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
OffKe,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Internet  from 

GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453ff>.L  10»-27 

To  designate  the  Federal 
buiWing  located  at  709  West 
9th  Street  in  Jur>eau,  Alaska, 
as  the  "Hurff  A.  Saunders 
Federal  BuikJing".  (May  13, 
1999;  113  Stat.  52) 

S.  460/P.L.  106-28 

To  designate  the  United 
States  courthouse  located  at 
401  South  Mk:higan  Street  in 
South  Bend,  Indiana,  as  the 
"Robert  K.  Rodibaugh  United 
'*  States  Banknjptcy 
Courthouse".  (May  13.  1999; 
113  Stat.  53) 

Last  List  May  7.  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifnation  servk:e  of  newly 
enacted  put>ik:  laws.  To 
sut>scrit)e,  send  E-mail  to 
listproc<^uclcy.fed.gov  with 
the  text  message: 

subscrlba  PUBLAWS-L  Your 
Name. 

Note:  This  servne  is  strictly 
for  E-mail  notification  of  new 
puWk:  laws.  The  text  of  laws 
is  not  availat>le  through  this 
sendee.  PENS  cannot  respond 
to  spedfic  inquiries  sent  to 
this  address. 


VI 
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CFR  CHECKUST 


TMs  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be   . 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TNto  Stock  Numbw  Prtcc       Revtoion  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.00     ^Jon.  1,  1998 

3  (1997  Compilation 
and  Ports  100  and 
101) (869-038-00002-4) 20.00      'Jan.  1,  1999 

4 (86W)34-00003-7) 7.00      sjan.  1.  1998 


5  Parts: 

1-699  (869-038-00004-1) 37.00 

700-1 199 (869-038-00005-9) 27.00 

120(Hnd,  6  (6 

Reserved) (86W)38-00006-7) 44.00 

7  Parts: 

1-26  (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (869-038-00010-5) 47.00 


Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1, 1999 
Jan.  1, 1999 
Jan.  1,  1998 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jon.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 

8 (869-038-00022-9) 36.00       Jan.  1,  1999 

9  Parts: 

1-199  (86W)38-O0O23-7) 42.00 

200-End  (869-038-00024-5) 37.00 


300-399 (869-038-00011-3)  ... 

4a>-«99 (869-038-00012-1) ... 

70(M99 (869-038-«M13-0) ... 

900-999 (869-03*-00014-8) ... 

1000-1199  (869-034-00015-1)  ... 

1200-1599  (869-038-00016-4)  ... 

1600-1899  (869-038-00017-2)  ... 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End (869-038-00021-1) 27.00 


25.00 
37.00 
32.00 
41. W 
44.00 
34.00 
55.00 


Jan.  1,  1999 
Jan.  1,  1999 

Jon.  1,  1999 
Jon.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 


10  Parts: 

1-50 (869-03ft-0002&-3) 42.00 

51-199 (869-038-00026-1) 34.00 

200-499 (869^)38-00027-0) 33.00 

500-€nd  (86W)38-00028-8) 43.00 

11  (869-038-0002-6)  20.00       Jan.  1,  1999 

12  Parts: 

1-199 • ...  (869-03M)0030-0) 17.00       Jan.  1,  1999 

200-219 (869-038-00031-8) 20.W       Jan.  1,  1999 

220-299 (869-038-00032-6) 40.00        Jan.  1,  1999 

300-499 (869-038-00033-4) 25.00        Jan.  1,  1999 

500-599 (869-038-00034-2) 24.00        Jan.  1,  1999 

600-End  (869-O38-00035-1) 45.00       Jan.  1,  1999 

13 (869-038-00036-9) 25.00       Jan.  1,  1999 


THs  Stock  Numlwr 

14  Parts: 

1-59  (869-038-O0037-7) 

60-139 (869-038-00038-5) 

140-199 (869-03*-00039-3) 

200-1199 (869-O38-00040-7) 

120O-€nd (869-038-00041-5) 

15  Parts: 

0-299  (869-038-00042-3) 

300-799 (869-038-00043-1) 

800-End  (869-038-00044-0) 

16  Parts: 

0-999  (869^)38-00045-8) 

1000-End (869-038-00046-6) 

17  Parts: 

•1-199 (869^)38-00048-2) 

200-239 (869-034-00049-5) 

240-£nd  (869-034-00050-9) 

18  Parts: 

1-399  _ (869-034-00051-7) 

400-€nd  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-End  (869-034^)0055-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 (869-O34-O0057-6) 

500-End  (869-034-0005*^) 

21  Parts: 

1-99  (869-034-00059-2) 

100-169 (869-034-00060^) 

170-199 (869-034-0006M) 

200-299 (869-034-00062-2) 

30(M99 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-034-O0065-7) 

800-1299 (869-034-00066-5) 

•130O4nd (869-038-00067-9) 

22  Parts: 

1-299  (869-034-0006&-1) 

300-End  (869-034-00069-0) 

23  (869-034-00070-3) 

24  Parts: 

0-199  (869-O34-00071-1) 

200-499 (869-034-00072-0) 

500-699 (869-038-00073-3) 

700-1699 (869-034-00074-6) 

1700-€nd (869-034-00075-4) 

25  (869-O34-00076-2) 

26  Parts: 

§§1.0-1-1.60  (869-034-O0077-1) 

§§1.61-1.169 (869-O34-00078-9) 

§§1.170-1.300 (869-O34-00079-7) 

§§1.301-1.400 (869-034-0008O-1) 

§§1.401-1.440 (869-034-00081-9) 

§§1.441-1.500  (869-034-00082-7) 

§§1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1.907 (869-034-00085-1) 

§§1.908-1.1000  (869-034-00086-0) 

§§1.1M1-1.1400  (86W)34-00087-8) 

§§1.1401-End  (869-034-00088-6) 

2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 „ (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-O34-00095-9) 

27  Parts: 

1-199  (869-034-00096-7) 


Prico 

RcvlskNi  Data 

50.00 

Jan.  1, 

1999 

42.00 

Jan.  1, 

1999 

17.00 

Jan.  1, 

1999 

28.00 

Jan.  1, 

1999 

24.00 

Jan.  1, 

1999 

25.00 

Jan.  1, 

1999 

36.00 

Jan.  1, 

1999 

24.00 

Jan.  1, 

1999 

32.00 

Jan.  1, 

1999 

37.00 

Jan.  1, 

1999 

29.00 

Apr.  1, 

1999 

32.00 

Apr.  1, 

1998 

40.00 

Apr.  1, 

1998 

45.00 

Apr.  1, 

1998 

13.00 

Apr.  1, 

1998 

34.00 

Apr.  1, 

1998 

33.00 

Apr.  1, 

1998 

15.00 

Apr.  1, 

1998 

29.M 

Apr.  1, 

1998 

28.W 

Apr.  1, 

1998 

44.M 

Apr.  1, 

1998 

21.00 

Apr.  1, 

1998 

27.00 

Apr.  1, 

1998 

28.00 

Apr.  1, 

1998 

9.00 

Apr.  1, 

1998 

50.00 

Apr.  1, 

1998 

28.00 

Apr.  1, 

1998 

9.00 

Apr.  1, 

1998 

32.00 

Apr.  1, 

1998 

14.00 

Apr.1, 

1999 

41.00 

Apr.  1, 

1998 

31.00 

Apr.l, 

1998 

25.00 

Apr.1, 

1998 

32.00 

Apr.l, 

1998 

28.00 

Apr.l, 

1998 

18.00 

Apr.l, 

1999 

45.00 

Apr.l, 

1998 

17.00 

Apr.  1, 

1998 

42.00 

Apr.1, 

1998 

26.M 

Apr.l, 

1998 

48.00 

Apr.l, 

1998 

31.00 

Apr.l, 

1998 

23.00 

Apr.  1, 

1998 

39.00 

Apr.l, 

1998 

29.00 

Apr.l, 

1998 

27.00 

Apr.l, 

1998 

32.W 

Apr.1, 

1998 

36.00 

Apr.l, 

1998 

35.00 

Apr.  1, 

1998 

38.00 

Apr.  1, 

1998 

51.00 

Apr.1, 

1998 

36.00 

Apr.l, 

1998 

25.00 

Apr.l, 

1998 

16.00 

Apr.  1, 

1998 

19.00 

Apr.1, 

1998 

34.00 

Apr.l, 

1998 

10.00 

Apr.l, 

1998 

9.00 

Apr.1, 

1998 

49.00 

Apr.l, 

1998 
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TItit 


Stock  Number 


SaHrxJ  (869-034-00097-5) 

28  Parts: 

0-42  (869-034-0009fr-3) 

43-end (869-034-00099-1) 


PiiM 
17.00 

36.00 
30.00 
29  Parts: 

0-99 (869-034^)0100-9) 26.00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999) (869-034-00104-1) AAJBO 

1910  (§§  1910.1000  to 

end)  (869-034-O0105-O) 27.00 

191 1-1925 (86W)3W)0106-8) 17.00 

1926 (869-03W)0107-6) 30.00 

1927-€nd (869-034-00108-4) 4}J0O 


33.00 
29.00 
33.00 


30 

1-199  (869-034-00109-2) 

200-699 (869-034-00110-6) 

700-End  (869-034-001 1 M) 

31  Parts: 

0-199  (869-034-00112-2) 20.00 

200-€nd  (869-034-00113-1) A6m 

32  Parts: 

1-39,  Vol.  I ]sxXi 

1-39,  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

47.00 
51.00 
33.00 
22.00 
26.00 
27.00 


1-190  (869-034-001 14-9) 

191-399 (869-034-00115-7) 

400-629 (869-034-00116-5) 

630-699 (86W)34-00117-3) 

700-799 (869-034-00118-1) 

800-€nd  (869-034-00119-0) 

33  Parts: 

1-124  (869-034-00120-3) , 

125-199 (869-034-00121-1) , 

200-€nd  (869-034-00122-0) . 

34  Parts: 

1-299  (869-034-00123-8) . 

300-399 (869-034-00124-6) . 

400-End  (869-034-00125-4) . 

35 (869-034-00126-2) . 

36  Parts 

1-199  (869-034-00127-1) . 

200-299 (869-034-00128-9) . 

300-€nd  (869-034-00129-7) . 

37 


29.00 
38.00 
30.00 

27.00 
25.00 
44.00 

14.00 


20.00 
21.00 
35.00 


(869-034-00130-1) 27O0 

38  Parts: 

0-17  (869-034-00131-9) 34.00 

18-End (869-034-00132-7) 39.00 

M (869-034-00133-5) 23.00 

40  Parts: 

1^49 (869-034-00134-3) 31  JO 

50-51  (869-034-00135-1) 24.00 

52  (52.01-52.1018) (869-034-00136-0) 28.00 

52  (52.101Wnd) (869-034-00137-8) 33.00 

53-59  (869^)34-00138-6) 17.00 

60  (86W)34-00139-4) 53.00 

61-62 (869-034-00140-8) 18.00 

63 (869-014-00141-6) 57.00 

64-7 1  (869-034-00142-4) 1 1 .00 

72-80 (869-034-00143-2) 36.00 

31.00 
53O0 
47.00 
37.00 
34.00 
23.00 
29.00 


81-85  (869-O34-O0144-1) 

86  (869-034-00144-9) 

87-135 (869-O34-00146-7) 

136-149 (869-034-00147-5) 

150-189 (869-034-00148-3) 

190-259 (869-0344)0149-1) 

260-265 (869-034-00150-9) 


Revision  Dsi* 
*Apf.  1,  1998 

July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1.  1998 

July  1,  1998 
July  1, 1998 
July  1,1998 

July  1,  1998 
July  1,  1998 

3July  1,  1984 

'July  1,  1984 

2July  1,  1984 

July  1,  1998 

July  I,  1998 

July  1,1998 

*July  1,  1998 

July  1,  1998 

July  1,1998 

July  1,  1998 
July  1,  1998 
July  1.  1998 

July  I,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,1998 

July  1, 1998 

July  1,  1998 
July  1,  1998 

July  1,  1998 

Jtiy  1,1998 
July  1,'1998 
July  1,1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
Jiiy  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,1998 
July  1,1998 
July  1,1998 


TWO 


Stock  Number 


266-299 (869-034-00151-3)  ... 

300-399 (869-034-00152-1)  ... 

400-424 (869-034-00153-0)  ... 

425-699 (869-034-00154-8)  ... 

700-789  .„ (86WJ34-00 155-6)  ... 

790-€rKl  (869-034-00156-4) ... 

4lChapt8rs: 

1. 1-1  to  1-10 134)0 

1, 1-1 1  to  Appendix.  2  (2  Reserved) 13O0 


Prtc* 

33.00 
26.00 
33.00 
42.00 
41.00 
22.00 


14.00 
6O0 
4.50 

13O0 
9.50 

13.00 


3-6 

8 

9 

10-17  

18,  Vol.  1,  Ports  1-5 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 1300 

19-100  13.00 

1-100  (869-034-00157-2) 13O0 

101 (869-034-00158-1) 37.00 

102-200  .«„ (869-034-00158-9) 15.00 

201-End  (869-034-00160-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1) 

400-429 (869-034-00162-9) 

430-£nd  (869-034-00163-7) 


34.00 
41.00 
51.00 
43  Parts: 

1-999  (869-034-00164-5) 30.00 

1000-end  (869-0344)0165-3) 48.00 

44 „ (869-034-00166-1) 48.00 

45  Parts: 

1-199  (8694)34-00167-0) . 

200-499 (869-034-00168-8)  . 

500-1199 (869-034-00169^) . 

1200-End (869-034-00170-0) . 

46  Parts: 

1-40  (869-034-00171-8) . 

41-69  (869-034-00172-6)  . 

70-89  —  (869-034-00173-4) . 

90-139 _ (869-034-00174-2) . 

140-155 (869-034-00175-1) . 

156-165 (869-0344)0176-9)  . 

166-199 (8694)344)0177-7)  . 

200-499 (8694)34-00178-5) . 

500-€nd  (8694)34-00179-3) ., 

47  Parts: 

0-19 (8694)344)0180-7)  .. 

20-39  (8694)344)0181-5) .. 

40-69  (8694)34-00182-3) .. 

70-79  „ (8694)344)018>1) .. 

80-£nd  (8694)344)01844)) .. 


30.00 
18.00 
29O0 
39.00 

26O0 
21.00 
8O0 
26.00 
14.00 
19.00 
25.00 
22.00 
16.00 

36O0 
27.00 
24.00 
37.00 
40.00 

48Chaplsrs: 

1  (Ports  1-51)  (869-034-00185-6) 51O0 

1  (Ports  52-99)  (8694)344)0186-6) 29.00 

2  (Ports  201-299) (8694)344)0187-4) 34.00 

3-6 (8694)344)0188-2) 2900 

7-14 (8694)344)0189-1) 32.00 

15-28  (8694)344)01904) 33.00 

29-End  (8694)344)0191-2) 24.00 

49  Parts: 

1-99 „.  (8694)34-00192-1) 31 OO 

100-185 (8694)344)0193-9) 50.00 

1 86-199 (8694)344)0194-7) 1 1 .00 

200-399 (8694)344)0195-5) 46.00 

400-999 (869-0344)019^-3) 54.00 

1000-1 199 (8694)344)0197-1) 1 7O0 

1200-End (8694)344)01984)) 13.00 

50  Parts: 

42.00 
22X0 
33O0 


1-199 „,..  (8694)344)0199^8) 

200-599 (8694)344)0200-5) 

600-End  (8694)344)0201-3) 


RevMonOate 

July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,1998 

^July  1,  1984 

3July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

^July  1,  1984 

'July  1,  1984 

3July  1,  1984 

^July  1,  1984 

^July  1,  1984 

iJuly  1,  1984 

July  1,1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1.  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1.  1998 
Oct.  1.  1998 
Oct.  1,  1996 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  V  1996 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 


VIU 
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Tme 


stock  Number 


Price       Revision  Date 


CFR  Index  and  Findings 
Aids (869-034-00M9-6) 46.00        Jan.  1,  1998 


Complete  1998  CFR  set 951.00 

Microfiche  CFR  Edition: 

Subscription  (moiled  as  issued) 247.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  mailing) 264.00 


1998 

1998 
1998 
1997 
1996 


'  Because  fitte  3  Is  an  annual  compilation,  this  volume  and  aH  previous  volumes 
should  be  retained  as  a  permanent  refererKe  source. 

2The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  full  text  of  tt)e  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984,  containing 
ttKise  parts. 

>The  July  1,  1985  edWon  o(  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  Fa  the  fuH  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<^4o  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  volume  issued  July  1,  1997,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1, 1997  should  be  retained. 

'fto  anoendments  to  this  volume  were  promulgated  during  the  period  Apr! 
1,  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  of  AprU  1,  1997, 
sho«id  be  retained. 


Microfiche  Editions  Available... 

» 
Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


MicM>fiche  Subscription  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Ordar  PraoMaing  Coda: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


I — I  Yli>iS,  enter  the  following  indicated  subscription  in  24x  microfiche  fomiat: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  RegulatJons  (CFRM7)      D  One  year  at  $247  each 


r^^ 
i^^^ 


Chwge  your  order. 

H'BEaay! 

To  fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  I>ocuments 

I I  GPO  Deposit  Account 


[J  VISA      [J  MasteiCard  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


II      1  1      1  1    1  1  1    1  II 

Tt  ._!                   1* 

I                                                    Thank  you  for 

1     1       (Crarfit  ci^rd  expiration  date)                               i     i 

"''"'"""""  """^'             your  order! 

Authorizing  signatuie 


11/3 


Purchase  order  number  (optional) 

YES    NO 

M«y  we  make  your  nameAiddresBavalable  to  other  maflns?     \_J  \__j 


Mail  To:  Superintendent  of  E)ocuments 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Keeping  America 
Informed 

. .  .electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 1 2-1 530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 
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Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
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20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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Oregon,  28125-28126 
Ports  and  waterways  safety: 

East  River,  NY;  safety  zone,  28128-28130 
NOTICES 
Meetings: 

Navigation  Safety  Advisory  Council,  28233-28234 
Ports  and  waterways  safety: 

-    Maritime  Differential  Global  Positioning  System  Service; 
full  operational  capability,  28234-28236 

Commerce  Department 

See  Economic  Development  Administration 
See  Economics  and  Statistics  Administration 
See  Export  Administration  Bureau 


See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Technical  Information  Service 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  28162 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Simshine  Act,  28162 

Defense  Department 

See  Army  Department 

RULES 

Acquisition  regulations: 
Contracts  crossing  fiscal  years,  28109-28110 
Work  stoppage  reports;  DD  Form  1507  use  eliminated, 
28109 

PROPOSED  RULES 

Acquisition  regulations: 

Overseas  use  of  piirchase  card,  28134 
Federal  Acquisition  Regulation  (FAR): 

Relocation  costs,  28329-28331 
NOTICES 

Civilian  health  and  medical  program  of  unifomed  services 
(CHAMPUS): 
TRICARE  program— 
EligibiUty  extension  for  individuals  entitled  to 
Medicare  but  who  have  not  purchased  Part  B, 
28162-28163 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Lonza  Riverside,  28213-28214 

Noramco,  Inc.,  28214 

Research  Biochemicals,  L.P.,  28214 

Research  Triangle  Institute,  28214-28215 

Sigma  Chemical  Co.,  28215-28216 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Art-Craft  Optical  Co.,  hic,  et  al.,  28157-28158 

Economics  and  Statistics  Administration 

NOTICES 

Meetings: 
2000  Census  Advisory  Committee,  28158 

Education  Department  * 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28164-28165 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28216-28217 
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Energy  Department 

See  Federal  Energy  Regidatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Inventions  and  Innovation  Program,  28165-28166 
Natural  gas  upgrading;  novel  methods,  28166 

Natxiral  gas  exportation  and  importation: 
ProGas  U.Sj\.,  Inc..  28167 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  budget  trading  program;  Section  126 
petitions;  findings  of  significant  contribution  and 
rulemaking,  28249-28328 
NOTICES 
Meetings: 
Drinking  water  issues — 
National  Drinking  Water  Contaminant  Occiurence  Data 

Base;  stakeholders,  28172-28173 
Safe  Drinking  Water  Act  25th  Anniversary;  futures 
forum,  28172 
RCRA  program;  new  waste  leaching  procedures 
development,  28173-28175 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Sensors  and  Instrumentation  Technical  Advisory 
Committee,  28158-28159 

Farm  Credit  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  28175-28186 


Aviation  Adminiatration 

RULES 

Class  D  and  Class  E  airspace,  28091-28094 

Class  E  airspace,  28094-28097 

PROPOSED  RULES 

Class  E  airspace,  28122-28123 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Digital  flight  data  recorder  systems;  airworthiness  and 
operational  approval,  28236-28237 

Federai  Communications  Commission 

RULES 

Television  broadcasting: 
Cable  television  systems — 
Annual  report  (Form  325);  biennial  regulatory  review, 
28106-28109 
PROPOSED  RULES 

Common  carrier  services,  etc.: 

Agency  competitive  bidding  authority 
Correction,  28130-28131 
Radio  stations;  table  of  assignments: 

Illinois,  28133 

Nebraska,  28131-28133 

New  Mexico,  28132 

Oregon,  28131,  28133-28134 


NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  28186 
Meetings;  Sunshine  Act,  28186-28187 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28187-28188 

Federal  Election  Commission 

NOTICES 

Meetings;  Simshine  Act,  28188 

Federal  Emergency  Management  Agency 

RULES 

Regulatory  streamlining  and  udating;  Title  44  CFR  parts 
removed,  28103-28106 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  28167 
Electric  rate  and  corporate  regidation  filings: 

Rathdrum  Power,  LLC,  et  al.,  28169-28170 
Environmental  statements;  notice  of  intent: 

Tennessee  Gas  Pipeline  Co.,  28170-28172 
Hydroelectric  applications,  28172 
Applications,  hearings,  determinations,  etc.: 

FirstEnergy  Operating  Companies,  28168 

Mississippi  Canyon  Gas  Co.,  L.L.C.,  28168 

New  England  Power  Pool,  28168 

Northern  Natiu-al  Gas  Co.,  28169 

Shenandoah  Gas  Co.,  28169 

Western  Resom-ces,  Inc.,  et  al.,  28169 

Federal  Highway  Administration 

NOTICES 

Meetings: 
Adequacy  of  truck  parking  facilities;  conference,  28237 

Federal  Housing  Finance  Board 

NOTICES 

Meetings: 
Successful  mortgage  lending  practices  in  Indian  country; 
forum,  28188 

Federal  Railroad  Administration 

NOTICES 

General  railroad  system;  shared  use  by  conventional 

railroads  and  light  rail  transit  systems;  joint  statement 

of  agency  policy,  28238-28242 

Federal  Reserve  System  . 

NOTICES 

Edge  corporations;  proposals  to  organize: 
European  American  Bank,  28188-28189 
Meetings;  Simshine  Act,  28189 

Federal  Transit  Administration 

NOTICES 

General  railroad  system;  shared  use  by  conventional 

railroads  and  light  rail  transit  systems;  joint  statement 
of  agency  policy,  28238-28242 
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Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Alabama  stxirgeon,  28142-28143 

Ventura  marsh  milk-vetch,  28136-28142 

Food  and  Drug  Administration 

RULES 

Food  for  hiunan  consumption: 
Polymers — 
Qt)ss-linked  sodium  polyaCrylate  with  polyvinyl 
alcohol,  28097-28098 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  28203- 
28204 
Food  for  hiunan  consumption: 
Food  Chemicals  Codex;  4th  Edition — 
New  monographs  and  revisions,  28204-28205 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Relocation  costs.  28329-28331 

Government  Ethics  Office 

RULES 

Freedom  of  Information  Act;  implementation,  28089-28091 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
NOTICES 
Meetings: 
Blackstone  River  Valley  National  Heritage  Corridor 
Commission,  28210 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28243-28247 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ferrosilicon  from — 
Various  coimtries,  28212-28213 
Meetings;  Sunshine  Act,  28213 

Justice  Department 

See  Drug  Enforcement  Administration 
PROPOSED  RULES 

Public  Safety  Officers'  Educational  Assistance  Program, 
28123-28125 

Labor  Department 

See  Employment  and  Training  Administration 


Land  Management  Bureau 

NOTICES 

Public  land  orders: 

California,  28211 

Oregon,  28211 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  28221-28224 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Relocation  costs,  28329-28331 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

•Scout  Technologies,  Inc.,  28217 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  theft  prevention  standard: 
High  theft  lines  for  2000  model  year;  listing,  28110- 
28114 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
American  Transportation  Corp.,  28242-28243 

National  institute  of  Standards  and  Technology 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28159 

National  Institutes  of  Health 

NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.: 
Biomedical  research  resources;  principles  and  guidelines 
for  research  grant  and  contract  recipients,  28205- 
28209 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 
Incidental  taking — 
Naval  activities;  USS  Seawolf  submarine  shock  testing; 

correction,  28121 
Seabrook  Station,  NH;  power  plant  operations;  seals, 
28114-28121 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Northern  anchovy,  28143-28151 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28159-28160 

Meetings: 
Mid-Atlantic  Fishery  Management  Council.  28160 
South  Atlantic  Fishery  Management  Council,  28160- 
28161 

National  Parle  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  28211-28212 
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National  Technical  Infoimatlon  Service 

NOTICES 

Meetings: 
Advisory  Board,  28161-28162 

Natural  Reaources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Idaho,  28155 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  28217- 
28218 
Environmental  statements;  availability,  etc.: 

Umetco  Minerals  Corp.,  28220-28221 
Applications,  hearings,  determinations,  etc.: 

International  Uraniimi  (USA)  Corp.,  28218 

Southern  Nuclear  Operating  Co.,  28218-28220 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classifications  and  rates: 
Experimental  online  mailing  service  and  fees;  market  test; 
termination,  28225 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Flat-sized  periodicals  and  standard  mail;  packaging 
material  standards 
Withdrawn,  28130 
NOTICES 
Meetings;  Simshine  Act,  28225 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
Registration  and  fee  assessment  program,  28135 
Pipeline  safety: 
Natiiral  gas  transportation,  etc. — 
Gas  pipelines;  corrosion  extent  determination,  28136 

Rural  Buslness-CooperatWe  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Sheep  Industry  Improvement  Center  Board, 
28155-28156 


Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  28156-28157 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  28225-28226 
Chicago  Board  Options  Exchange,  Inc.,  28226-28227 
National  Association  of  Securities  Dealers,  Inc.,  28227- 
28229 

SmaH  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Florida,  28229-28230 
Tennessee,  28230 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Anti-domestic  violence  and  trafficking  in  women  and 
children  training  and  technical  assistance  program, 
28230-28233 
Meetings: 
Overseas  Security  Advisory  Council,  28233 

Substance  Abuse  and  IMental  Health  Services 
Administration 

NOTICES 
Meetings: 
SAMHSA  special  emphasis  panels,  28209-28210 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  28233 
Certificates  of  pubUc  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
28233 

Treasury  Department 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Protection  Agency,  28249-28328 

Part  III 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
28329-28331 
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Rules  and  Regulations 


Federal  Register 

Vol.  64.  No.  100 
Tuesday,  May  25.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  GOVERNMENT  ETHICS 

5CFRPart2604 
RIN  320»-AA22 

Amendments  to  the  Office  of 
Government  Etiiics  Freedom  of 
Information  Act  Regulation 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule  amendments. 

summary:  The  Office  of  Government 
Ethics  is  amending  its  rules  under  the 
Freedom  of  Infonnation  Act  (FOIA) 
primarily  to  effectuate  various 
provisions  under  the  1996  Electronic 
FOIA  Amendments.  The  revisionj 
include  the  new  response  time  for  FOIA 
requests,  procedures  for  requesting 
expedited  processing,  additional 
categories  of  documents  available  in 
OGE's  FOIA  reading  room  facility,  the 
availability  of  certain  public 
information  on  OGE's  Web  site,  and 
express  inclusion  of  electronic  records 
and  automated  searches  along  with 
paper  records  and  manual  searches.  In 
addition,  OGE's  amendments  increase 
the  general  FOIA  search  fees  somewhat. 
Finally,  OGE  is  making  some  other 
changes,  including  updating  revisions 
and  corrections.  This  rulemaking  only 
deals  with  such  matters  at  OGE;  it  is  not 
an  executive  branchwide  regulation. 
EFFECTIVE  DATE:  June  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Associate  General 
Counsel,  Office  of  Government  Ethics, 
Suite  500, 1201  New  York  Avenue, 
NW.,  Washington,  DC  20005-3917; 
telephone:  202-208-8000,  ext.  1110; 
TDEh  202-208--8025;  FAX:  202-208- 
8037. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  the  Office  of  Government 
Ethics  is  amending  its  regulation  at  5 
CFR  part  2604  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 


On  December  3, 1998,  OGE  published 
proposed  rule  amendments  to  its  FOIA 
regulation  at  63  FR  66769-66772. 
Comments  from  the  public  and  the 
agencies  were  requested,  to  be 
submitted  by  February  1, 1999.  No 
comments  were  received  on  the 
proposed  amendments,  and  OGE  is 
therefore  adopting  them  as  final  with 
just  a  few  clarifying  changes  noted 
below.  A  summary  highlighting  the 
most  significant  amendments  follows. 
The  amendments  were  explained  in 
somewhat  greater  detail  in  the  preamble 
to  the  proposed  rule. 

The  primary  focus  of  these 
amendments  is  to  codify  in  OGE's  FOIA 
regulation  various  requirements  under 
the  1996  Electronic  FOIA  Amendments, 
Public  Law  No.  104-231.  Thus,  in  a 
newly  redesignated  paragraph  (a)(1)  of 
§  2604.305,  OGE  would  codify  in  its 
FOIA  regulation  the  new  statutorily 
prescribed  general  20  working  day 
response  time  for  responding  to  FOIA 
requests.  In  addition,  OGE  is  adding  a 
new  paragraph  (a)(2)  to  §  2604.305  on 
response  to  requests  for  expedited 
processing  within  10  calendar  days 
where  the  requester  shows  and  certifies 
"compelling  need"  as  defined  in  the 
amended  law  and  new  paragraph  (e)  of 
§  2604.301  of  OGE's  FOIA  regulation. 

The  Electronic  FOIA  Amendments 
require  that  deleted  portions  of  copies  of 
documents  released  in  part  be  identified 
and  that  a  volume  estimation  of 
materiab  withheld  in  whole  be  given, 
unless  exempt  information  would 
thereby  be  revealed.  The  Office  of 
Government  Ethics  is  codifying  this 
requirement  in  new  paragraph  (b)(3)  of 
§  2604.303  of  its  FOIA  regulation,  hi  a 
separate  revision  to  §  2604.303, 
paragraph  (a)  is  being  revised  to  provide 
expressly  that  OGE  can,  in  addition  to 
referral  of  a  request  (or  portion  thereof), 
alternatively  consult  with  another 
Government  agency  in  cases  where 
responsive  records  originated  at  the 
other  agency  and  then  respond  to  a 
requester  with  respect  thereto. 

The  general  requirement  to  honor  a 
form  or  format  request,  unless  the 
record  requested  is  not  readily 
reproducible  in  the  requested  form  or 
format,  is  set  forth  in  revised  paragraph 
(c)  of  §2604.302.  The  definitions  of  the 
terms  "records"  and  "search"  in 
§  2604.103  now  more  expliciUy  include 
electronic  records  and  automated 


searches  (along  with  paper  records  and 
manual  searches). 

The  Office  of  Government  Ethics  is 
also  clarifying  in  the  revised  headings 
and  text  of  subpart  B,  §  2604.201  and 
now,  in  this  final  rule,  §  2604.202  as 
well  that,  as  a  small  agency  with  a 
limited  FOIA  practice,  it  has  a  FOIA 
public  reading  room  facility,  rather  that 
a  "room"  per  se.  Reading  room  facility 
materials  created  by  OGE  since  October 
1, 1996  (and  in  certain  cases  before 
then,  if  feasible),  are  also  available  via 
computer  telecommunications  on  OGE's 
Internet  World  Wide  Web  site  at  the 
following  Uniform  Resource  Locator 
address:  http://www.usoge.gov.  The 
Web  site  is  referenced  in  new  paragraph 
(a)(2)  of  §  2604.201  of  the  OGE  FOL\ 
r^ulation.  The  Electronic  FOIA 
Amendments  also  added  a  new  category 
of  such  publicly  available  materials, 
copies  of  records  created  by  OGE  which 
are  requested  and  released  to  individual 
FOIA  requesters  which  OGE  determines 
have  become  or  are  likely  to  become  the 
subject  of  multiple  requests,  together 
with  a  general  index  thereof  The  Office 
of  Government  Ethics  is  adding 
reference  to  such  docimients  at  new 
paragraph  (b)(4)  of  §  2604.201  of  its 
FOIA  regulation.  Further,  OGE  is  adding 
a  new  paragraph  (d)  to  §  2604.201 
regarding  permissible  deletions  from 
records  covered  in  this  section  in  order 
to  prevent  a  clearly  imwarranted 
invasion  of  personal  privacy. 

hi  §  2604.501(b)(l)(i),  OGE  is  raising 
the  hourly  rate  for  manual  searches  for 
responsive  records  by  a  homogeneous 
class  of  OGE  personnel  by  10%  to 
reflect  increased  salaries  and  overhead 
since  the  OGE  FOIA  regulations  were 
initially  issued  in  February  1995. 

In  addition,  OGE  notes  that  in  revised 
subpart  F  on  annual  FOIA  reports  it  is 
describing  the  items  of  information  now 
required  under  the  Electronic  FOIA 
Amendments  and  Department  of  Justice 
guidance  in  the  annual  OGE  reports, 
which  are  to  be  submitted  to  the  Justice 
Department  and  posted  on  OGE's  Web 
site.  This  final  rule  incorporates  a 
couple  of  minor  changes  to 
§2604.602(b)(ll),  (b)(15)  and  (b)(16)  as 
previously  proposed  to  clarify  that 
administrative  appeal  infonnation  is  to 
be  provided  under  5  U.S.C.  552(a)(6) 
and  to  specify  that  the  staff  time  and 
costs  of  FOLA  processing  are  estimates 
and  include  part-time/occasional  staff 
(in  estimated  work  years). 
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Finally,  OGE  is  making  various  other 
minor  changes,  updates  and  corrections 
to  its  FOIA  regulation.  Moreover,  as 
noted  in  the  proposed  rule,  CXJE  is  not 
adopting  multitrack  processing  of  its 
FOIA  requests  due  to  the  limited 
number  of  requests  received  each  year 
and  the  lack  of  any  FOIA  backlog. 

Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  issuing  these  amendments  to  its 
Freedom  of  Information  Act  regulation, 
OGE  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Office  of  Government  Ethics 
Director,  I  certify  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  that 
these  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  only  affect  Freedom  of 
Information  Act  matters  at  OGE. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  these  amendments  do  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  OH  Part  2604 

Confidential  business  information. 
Freedom  of  information. 

Approved:  February  16, 1999. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  5  CFR  part  2604  as 
follows: 

PART  2604— [AMENDED] 

1.  The  authority  citation  for  part  2604 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  E.O. 
12600,  52  FR  23781,  3  CFR,  1987  Comp.,  p. 
235. 

S  2604.1 03    [AmMMtod] 

2.  In  §  2604.103,  the  text  of  the 
definition  of  the  term  "Records"  is 
amended  by  adding,  in  the  second 
parenthetical,  between  the  words  "as" 
and  "punchcards"  the  words 
"electronic  documents,  electronic 
mail,",  and  the  text  of  the  definition  of 


the  term  "Search"  is  amended  by 
adding  between  the  words  "material" 
and  "that"  the  words  "manually  or  by 
automated  means". 

3.  The  heading  of  subpart  B  is  revised 
to  read  as  follows: 

Subpart  B — FOIA  Public  Reading 
Room  Facility  and  Web  Site;  index 
Identifying  Information  for  the  Public 

4.  Section  2604.201  is  amended  by: 

a.  Revising  the  heading; 

b.  Redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  a  new 
paragraph  (a)(2); 

c.  Adding  the  word  "facility"  after  the 
word  "room"  at  each  place  it  appears  in 
newly  redesignated  paragraph  {a)(l), 
including  the  paragraph  heading,  and  in 
paragraphs  (b)  and  (c); 

d.  Removing  the  telephone  number 
"(202)  523-5757"  and  the  FAX  number 
"(202)  523-6325"  in  the  last  sentence  of 
newly  redesignated  paragraph  (a)(1)  and 
adding  in  their  place  the  new  telephone 
number  "202-208-8000"  and  FAX 
number  "202-208-8037",  respectively; 

e.  Removing  the  word  "and"  at  the 
end  of  paragraph  (b)(3); 

f.  Redesignating  paragraph  (b)(4)  as 
paragraph  (b)(5);  and 

g.  Adding  new  paragraphs  (b)(4)  and 
(d). 

The  revision  and  additions  read  as 
follows: 

§2604.201    Public  reading  room  facility 
and  Web  site. 

(a)(1)*  *  * 

(2)  Web  site.  The  records  listed  in 
paragraph  (b)  of  this  section,  which  are 
created  on  or  after  November  1, 1996,  or 
which  OGE  is  otherwise  able  to  make 
electronically  available  (if  feasible), 
along  with  the  OGE  FOIA  and  Public 
Records  Guide  and  OGE's  annual  FOIA 
reports,  are  also  available  via  OGE's 
Web  site  (Internet  address:  http:// 
www.usoge.gov). 

(b)*  *  * 

(4)  Copies  of  records  created  by  OGE 
that  have  been  released  to  any  person 
under  subpart  C  of  this  part  which, 
because  of  the  natiu«  of  their  subject 
matter,  OGE  determines  have  become  or 
are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records,  together  with  a  general 
index  of  such  records;  and 
***** 

(d)  OGE  may  delete  fi-om  the  copies  of 
materials  made  available  under  this 
section  any  identifying  details  necessary 
to  prevent  a  clearly  unwarranted 
invasion  of  personal  privacy.  Any  such 
deletions  will  be  explained  in  writing 
and  the  extent  of  such  deletions  will  be 
indicated  on  the  portion  of  the  records 


that  are  made  available  or  published, 
unless  the  indication  would  harm  an 
interest  protected  by  the  FOIA 
exemption  pursuant  to  which  the 
deletions  are  made.  If  technically 
feasible,  the  extent  of  any  such  deletions 
will  be  indicated  at  the  place  in  the 
records  where  they  are  made. 

§2604.202    [Amended] 

5.  Section  2604.202  is  amended  by 
adding  between  the  words  "room"  and 
"which"  in  paragraph  (a)  the  word 
"facility". 

6.  Section  2604.301  is  amended  by 
removing  the  telephone  niunber  "(202) 
523-5757"  in  the  first  sentence  of 
paragraph  (a)  and  adding  in  its  place  the 
following  text  (with  the  new  telephone 
and  FAX  niunbers)  "  202-208-8000,  or 
FAX,  202-208-8037",  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  2604.301    Requests  for  records. 

***** 

(e)  Seeking  expedited  processing.  (1) 
A  requester  may  seek  expedited 
processing  of  a  FOIA  request  if  a 
compelling  need  for  the  requested 
records  can  be  shown. 

(2)  "Compelling  need"  means: 

(i)  Circxunstances  in  which  failm^  to 
obtain  copies  of  the  requested  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  an  imminent  threat 
to  the  life  or  physical  safety  of  an 
individual;  or 

(ii)  An  tugency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  the  request  is 
made  by  a  person  primarily  engaged  in 
disseminating  information. 

(3)  A  requester  seeking  expedited 
processing  should  so  indicate  in  the 
initial  request,  and  should  state  all  the 
facts  supporting  the  need  to  obtain  the 
requested  records  quickly.  The  requester 
must  also  certify  in  writing  that  these 
facts  are  true  and  correct  to  the  best  of 
the  requester's  knowledge  and  belief. 

7.  Section  2604.302  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (b)  and  revising  paragraph 
(c)  to  read  as  follows: 

§  2604.302    Response  to  requests. 

*        *        *        *        * 

(b)  Referral  to,  or  consultation  with, 
another  agency.  When  a  requester  seeks 
access  to  records  that  originated  in 
another  Government  agency,  OGE  will 
normally  refer  the  request  to  the  other 
agency  for  response;  alternatively,  OGE 
may  considt  with  the  other  agency  in 
the  coiuse  of  deciding  itself  whether  to 
grant  or  deny  a  request  for  access  to 
such  records.  *  *  * 

(c)  Honoring  form  or  format  requests. 
In  making  any  record  available  to  a 
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requester,  OGE  will  provide  the  record 
in  the  form  or  format  requested,  if  the 
record  already  exists  or  is  readily 
reproducible  by  OGE  in  that  form  or 
format.  If  a  form  or  format  request 
cannot  be  honored,  OGE  will  so  inform 
the  requester  and  provide  a  copy  of  a 
nonexempt  record  in  its  existing  form  or 
format  or  another  convenient  form  or 
format  which  is  readily  reproducible. 
OGE  will  not,  however,  generally 
develop  a  completely  new  record  (as 
opposed  to  providing  a  copy  of  an 
existing  record  in  a  readily  reproducible 
new  form  or  format,  as  requested)  of 
information  in  order  to  satisfy  a  request. 
*        *        *        *        * 

8.  Section  2604.303  is  amended  by 
removing  the  word  "and"  following 
paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(4),  and 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 


§2604.303 
responses. 


Form  and  content  of 


(b)  *  *  * 

(3)  When  only  a  portion  of  a 
document  is  being  withheld,  the  amoimt 
of  information  deleted  and  the  FOIA 
exemption(s)  justifying  the  deletion  will 
generally  be  indicated  on  the  copy  of 
the  released  portion  of  the  docimient.  If 
technically  feasible,  such  indications 
will  appear  at  the  place  in  the  copy  of 
the  document  where  any  deletion  is 
made.  If  a  document  is  withheld  in  its 
entirety,  an  estimate  of  the  volume  of 
the  withheld  material  will  generally  be 
given.  However,  neither  an  indication  flf 
the  amoimt  of  information  deleted  nor 
an  estimation  of  the  volume  of  material 
withheld  will  be  included  in  a  response 
if  doing  so  would  harm  an  interest 
protected  by  any  of  the  FOIA 
exemptions  pursuant  to  which  the 
deletion  or  withholding  is  made;  and 
***** 

9.  Section  2604.305  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1),  by  removing  the  number  "10"  in 
newly  redesignated  paragraph  (a)(1)  and 
adding  in  its  place  the  number  "20", 
and  by  adding  a  new  paragraph  (a)(2)  to 
read  as  follows: 

§2604.305    Time  limits. 

(a)(1)*  *  * 

(2)  Request  for  expedited  processing. 
When  a  request  for  expedited  processing 
under  §  2604.301(e)  is  received,  the 
General  Counsel  will  respond  within 
ten  calendar  days  from  the  date  of 
receipt  of  the  request,  stating  whether  or 
not  the  request  for  expedited  processing 
has  been  granted.  If  the  request  for 
expedited  processing  is  denied,  any 


appeal  of  that  decision  will  be  acted 
upon  expeditiously. 


§2604.402    [Amended] 

10.  Section  2604.402  is  amended  by 
removing  the  word  "exemption"  in  the 
first  sentence  of  paragraph  (b)  and 
adding  in  its  place  the  word 
"Exemption". 

§2604.501    [Amended] 

11.  Section  2604.501  is  amended  by 
removing  the  dollar  amounts  "$10.00" 
and  "$20.00"  from  the  second  sentence 
of  paragraph  (b)(l)(i)  and  adding  in  their 
place  the  dollar  amounts  "$11.00"  and 
"$22.00",  respectively,  and  by  removing 
the  citation  to  "§  2604.104(q)"  in  the 
first  sentence  of  paragraph  (b)(3)  and 
adding  in  its  place  the  citation 
"§2604.103". 

12.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Annual  OGE  FOIA  Report 

§  2604.601    Electronic  posting  and 
submission  of  annual  OGE  FOIA  report 

On  or  before  February  1  of  each  year, 
OGE  shall  electronically  post  on  its  Web 
site  and  submit  to  the  Office  of 
Information  and  Privacy  at  the  United 
States  Department  of  Justice  a  report  of 
its  activities  relating  to  the  Freedom  of 
Information  Act  (FOIA)  during  the 
preceding  fiscal  year. 

§2604.602    Contents  of  annual  OGE  FOIA 
report 

(a)  The  Office  of  Government  Ethics 
will  include  in  its  annual  FOIA  report 
the  following  information  for  the 
preceding  fisced  year: 
^  (1)  The  number  of  FOIA  requests  for 
records  pending  before  OGE  as  of  the 
end  of  the  fiscal  year;  >, 

(2)  The  median  niunber  of  calendar 
days  that  such  requests  had  been 
pending  before  OGE  as  of  that  date; 

{3)  The  number  of  FOIA  requests  for 
records  received  by  OGE; 

(4)  The  niunber  of  FOIA  requests  that 
OGE  processed; 

(5)  The  median  number  of  calendar 
days  taken  by  OGE  to  process  different 
types  of  requests; 

(6)  The  number  of  determinations 
made  by  OGE  not  to  comply  with  FOIA 
requests  in  full  or  in  part; 

(7)  The  reasons  for  each  such 
determination; 

(8)  A  complete  list  of  all  statutes  upon 
which  OGE  relies  to  authorize 
withholding  of  information  under  FOIA 
Exemption  3,  5  U.S.C.  552(b)(3); 

(9)  A  description  of  whether  a  court 
has  upheld  the  decision  of  the  agency  to 
withhold  information  under  each  such    . 
statute; 


(10)  A  concise  description  of  the 
scope  of  any  information  withheld 
under  each  such  statute; 

(11)  The  number  of  administrative 
appeals  made  by  persons  under  5  U.S.C. 
552(a)(6); 

(12)  The  result  of  such  appeals; 

(13)  The  reason  for  the  action  upon 
each  appeal  that  results  in  a  denial  of 
information; 

(14)  The  total  amount  of  fees  collected 
by  OGE  for  processing  requests; 

(15)  The  number  of  full-time  staff  and 
part-time/occasional  staff  (in  estimated 
work  years)  of  OGE  devoted  to 
processing  requests  for  records  under 
the  FOIA;  and 

(16)  The  estimated  total  amount 
expended  by  OGE  for  processing  such 
requests. 

(b)  In  addition,  OGE  will  include  in 
the  report  such  additional  information 
about  its  FOIA  activities  as  is 
appropriate  and  useful  in  accordance 
with  Justice  Department  guidance  and 
as  otherwise  determined  by  OGE. 

[FR  Doc.  99-13145  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  634&-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71        .       / 

[Airspace  Docltet  No.  99-AGL-12] 

Modification  of  Class  D  Airspace  and 
Class  E  Airspace;  MInot,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  D 
airspace  and  Class  E  airspace  at  Minot, 
ND.  This  action  corrects  technical  errors 
in  the  legal  descriptions  of  the  Class  D 
airspace  and  the  Class  E  airspace 
extension  to  the  Class  D  airspace  for 
Minot  International  Airport,  and 
amends  the  Class  E  surface  area  for  the 
airport  to  include  the  Class  E  airspace 
extension.  The  purpose  of  these  actions 
is  to  make  technical  corrections  to  the 
airspace  legal  descriptions  in  order  to 
make  the  Class  D  airspace  and  Class  E 
airspace  for  the  airport  consistent  with 
each  other,  and  to  provide  adequate 
controlled  airspace  for  instrument 
approach  procedures  when  the  airport 
traffic  control  tower  (ATCT)  is  closed. 
EFFECTIVE  DATE:  0901  UTC,  September  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
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Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  March  3, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  D  airspace  and  Class  E 
airspace  at  Minot,  ND  (64  FR  10243). 
The  proposal  was  to  correct  the  legal 
description  of  the  existing  controlled 
airspace  to  reflect  the  actual 
configiuation  of  that  controlled 
airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  Class  E  airspace  areas  designated 
as  an  extension  to  a  Class  D  surface  area 
are  published  in  paragraph  6004,  and 
Class  E  airspace  areas  designated  as  a 
siuface  area  for  an  airport  arepublished 
in  paragraph  6002  of  FAA  Order 
7400.9F  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  and  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  and  Class  E 
airspace  at  Minot,  ND,  to  make  technical 
corrections  to  the  legal  descriptions  of 
the  Class  D  airspace  and  the  Class  E 
airspace  extension  to  the  Class  D 
airspace  for  Minot  International  Airport, 
and  by  amending  the  Class  E  siu'face 
area  for  the  airport  to  include  the  Class 
E  extension  to  the  surface  area.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  95665,  3  CFR. 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 
***** 

AGL  ND  D  Minot,  ND  [Revised] 

Minot  International  Airport,  ND 

(Ut.  48<'15'34"  N.,  long.  101°16'52"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  4.2-mile  radius  of  the  Minot 
International  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AGL  ND  E4    Minot,  ND  [Revised] 

Minot  International  Airport,  ND 

(Lat.  48°15'34"  N.,  long.  101°16'52"  W.) 
Minot  VORTAC 

(Lat.  48°15'34"N..  long.  101°17'13"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.5  miles  each  side  of  the 
Minot  VORTAC  129°  radial,  extending  from 
the  4.2-mile  radius  of  the  airport  to  7.0  miles 
southeast  of  the  VORTAC,  and  within  3.5 
miles  each  side  of  the  Minot  VORTAC  260° 
radial,  extending  from  the  4.2-mile  radius  of 
the  airport  to  7.0  miles  west  of  the  VORTAC, 
and  within  3.5  miles  each  side  of  the  Minot 
VORTAC  327°  radial,  extending  from  the  4.2- 
mile  radius  of  the  airport  to  7.0  miles 
northwest  of  the  VORTAC,  and  within  3.5 
miles  each  side  of  the  Minot  VORTAC  097° 
radial,  extending  from  the  4.2-miIe  radius  to 
7.0  miles  east  of  the  VORTAC,  excluding  the 


portion  which  overlies  the  Minot  AFB,  ND, 
Class  D  airspace  area.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  estabUshed  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will  * 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 
***** 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGLNDE2    Minot,  ND  [Revised] 

Minot  International  Airport,  ND 

(Lat.  48°  15'  34"N.,  long.  101°  16'  52"W.) 
Minot  VORTAC 
(Lat.  48°  15'  37"N.,  long.  101°  17'  13"W.) 
Within  a  4.2-mile  radius  of  the  Minot 
International  Airport  and  within  3.5  miles 
each  side  of  the  Minot  VORTAC  129°  radial, 
extending  frtjm  the  4.2-mile  radius  of  the 
airport  to  7.0  miles  southeast  of  the 
VORTAC,  and  within  3.5  miles  each  side  of 
the  Minot  VORTAC  260°  radial,  extending 
frtjm  the  4.2-mile  radius  of  the  airport  to  7.0 
miles  west  of  the  VORTAC,  and  within  3.5 
miles  each  side  of  the  Minot  VORTAC  327° 
radial,  extending  fitim  the  4.2-mile  radius  of 
the  airport  to  7.0  miles  northwest  of  the 
VORTAC,  and  within  3.5  miles  each  side  of 
the  Minot  VORTAC  097°  radial,  extending 
from  the  4.2-mile  radius  to  7.0  miles  east  of 
the  VORTAC,  excluding  the  portion  which 
overlies  the  Minot  AFB,  ND,  Class  D  airspace 
area.  This  Class  E  airspace  area  is  effective 
during  the  speciffc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  12, 
1999. 
Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-13228  Filed  5-24-99;  8:45  am] 

BILUNG.COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-13] 

Modification  of  Class  D  Airspace  and 
Class  E  Airspace;  Rochester,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  modifies  Class  D 
airspace  and  Class  E  airspace  at 
Rochester,  MN.  This  action  corrects 
technical  errors  in  the  legal  descriptions 
of  the  Class  D  airspace  and  the  Class  E 
airspace  extension  to  the  Class  D 
airspace  for  Rochester  International 
Airport,  and  amends  the  Class  E  siuface 
area  for  the  airport  to  include  the  Class 
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E  airspace  extension.  The  purpose  of 
these  actions  is  to  make  technical 
corrections  to  the  airspace  legal 
descriptions  in  order  to  make  the  Class 
D  airspace  and  Class  E  airspace  for  the 
airport  consistent  with  each  other,  and 
to  provide  adequate  controlled  airspace 
for  instrument  approach  procediu^s 
when  the  airport  traffic  control  tower 
(ATCT)  is  closed. 

EFFECTIVE  DATE:  0901  UTC,  September  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Histoiy 

On  Wednesday,  March  3, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  C  airspace  and  Class  E 
airspace  at  Rochester,  MN  (64  PR 
10238).  The  proposal  was  to  correct  the 
legal  description  of  the  existing 
controlled  airspace  to  reflect  the  actual 
configuration  of  that  controlled 
airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  supporting  the  proposal 
was  received  from  the  City  of  Dodge 
Center,  MN,  Airport  Advisory  Boaord. 
Class  D  airspace  designations  are 
published  in  paragraph  5000,  Class  E 
airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  paragraph  6004,  and  Class 
E  airspace  areas  designated  as  a  siirface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  and  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  and  Class  E 
airspace  at  Rochester,  MN,  to  make 
technical  corrections  to  the  legal 
descriptions  of  the  Class  D  airspace  and 
the  Class  E  airspace  extension  to  the 
Class  D  airspace  for  Rochester 
International  Airport,  and  by  amending 
the  Class  E  sinface  area  for  the  airport 
to  include  the  Class  E  extension  to  the 
siuface  area.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal^  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  sigmficant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  95665.  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 
***** 

AGLMND    Rochester,  MN  [Revised] 

Rochester  International  Airport,  MN 
(Lat.  43°54'32"  N.,  long.  092''29'53"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.2-mile  radius  of  the  Rochester 
International  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 
***** 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AGL  MN  E4    Rochester,  MN  [Revised] 

Rochester  International  Airport,  MN 

(Lat.  43''54'32"  N.,  long.  092°29'53"  W.) 
Rochester  VOR/DME 

(Ut.  43°46'58"N.,  long.  092''35'49"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.1  miles  each  side  of  the 
Rochester  VOR/DME  028°  radial  extending 
from  the  4.2-mile  radius  of  the  Rochester 
International  Airport  to  7.0  miles  southwest 
of  the  airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGLMNE2    Rochester,  MN  [Revised] 

Rochester  International  Airport,  MN 

(Lat.  43°54'32"  N.,  long.  092"'29'53"  W.) 
Rochester  VOR/DME 
(Lat.  43°46'58"  N.,  long.  092°35'49"  W.) 
Within  a  4.2-mile  radius  of  the  Rochester 
International  Airport  and  within  3.1  miles 
each  side  of  the  Rochester  VOR/DME  028° 
radial  extending  from  the  4.2-mile  radius  of 
the  Rochester  International  Airport  to  7.0 
miles  southwest  of  the  airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  12, 
1999. 

Christopher  R.  Blum, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  9»-13235  Filed  5-24-99;  8:45  am] 

BtLUNG  COOE  4nO-19-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-14] 

Modification  of  Class  D  Airspace  and 
Class  E  Airspace;  Wilmington,  OH . 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Qass  D 
airspace  and  Class  E  airspace  at 
Wilmington,  OH.  This  action  corrects 
technical  errors  in  the  legal  descriptions 
of  the  Class  D  airspace  and  the  Class  E 
airspace  extension  to  the  Class  D 
airspace  for  Airborne  Airpark,  and . 
amends  the  Class  E  sm^ace  area  for  the 
airport  to  include  the  Class  E  airspace 
extension.  The  purpose  of  these  actions 
is  to  make  technical  corrections  to  the 
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airspace  legal  descriptions  in  order  to 
mal^e  the  Class  D  airspace  and  Class  E 
airspace  for  the  airport  consistent  with 
each  other,  and  to  provide  adequate 
controlled  airspace  for  instrument 
approach  procedures  when  the  airport 
traffic  control  tower  (ATCT)  is  closed. 
EFFECTIVE  DATE:  0901  UTC,  September  9, 
1999. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  March  3, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  D  airspace  and  Class  E 
airspace  at  Wilmington,  OH  (64  FR 
10241).  The  proposal  was  to  correct  the 
legal  description  of  the  existing 
controlled  airspace  to  reflect  the  actual 
configiiration  of  that  controlled 
airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  Class  E  airspace  areas  designated 
as  an  extension  to  a  Class  D  surface  area 
are  published  in  paragraph  6004,  and 
Class  E  airspace  areas  designated  as  a 
siuface  area  for  an  airport  are  published 
in  paragraph  6002  of  FAA  Order 
7400.9F  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  and  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  and  Class  E 
airspace  at  Wilmington.  OH,  to  make 
technical  corrections  to  the  legal 
descriptions  of  the  Class  D  airspace  and 
the  Class  E  airspace  extension  to  the 
Class  D  airspage  for  Airborne  Airpark, 
and  by  amending  the  Class  E  surface 
area  for  the  airport  to  include  the  Class 
E  extension  to  be  surface  area.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 


imder  Executive  Order  12866;  (2)  is  not 
a  "si^ificant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"signfficant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
ReguJatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 

***** 

AGL  OH  D  Wilmington,  OH  [Revised] 

Wilmington,  Airborne  Airpark,  OH 

(Lat.  39°  25'  41"  N..  long.  083°  47'  32"  W.) 
Wilmington,  Hollister  Field  Airport,  OH 
(Lat.  39°  26'  15"  N.,  long.  083°  42'  30"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.2-mile  radius  of  the  Airborne 
Airpark,  excluding  that  portion  of  airspace 
within  a  1-mile  radius  of  Hollister  Field 
Airport.  This  class  D  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  In  the 
Airport/facility  directory. 


AGL  OH  E4  Wilmington,  OH  (Revised] 

Wilmington.  Airborne  Airpark.  OH 

(Lat.  39°  25'  41"  N.,  long.  083°  47'  32"  W.) 
Wilmington,  Hollister  Field  Airport,  OH 

(Lat.  39°  26'  15"  N.,  long.  083°  42'  30"  W.) 
Midwest  VOR/DME 
(Lat.  39°  25'  47"  N..  long.  083°  48'  04"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.7  miles  each  side  of  the 
Midwest  VOR/DME  215°  radial,  extending 
from  the  4.2-mile  radius  of  the  Airborne 
Airpark  to  7.0  miles  southwest  of  the  airport, 
and  within  3.7  miles  each  side  of  the 
Midwest  VOR/DME  041°  radial  extending 
from  the  4.2-mile  radius  of  the  airport  to  7.0 
miles  northeast  of  the  airport,  excluding  that 
portion  of  airspace  within  a  1-mile  radius  of 
Hollister  Field  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  OH  E2  Wilmington,  OH  [Revised] 

Wilmington,  Airborne  Airpark,  OH 

(Lat.  39°  25'  41"  N.,  long.  083°  47'  32"  W.) 
Wilmington,  Hollister  Field  Airport,  OH 
(Ut.  39°  26'  15"  N.,  long.  083°  42'  30"  W.) 
Within  a  4.2-mile  radius  of  the  Airborne 
Airpark  and  within  3.7  miles  each  side  of  the 
Midwest  VOR/DME  215°  radial,  extending 
from  the  4.2-mile  radius  of  the  Airborne 
Airpark  to  7.0  miles  southwest  of  the  airport, 
and  within  3.7  miles  each  side  of  the 
Midwest  VOR/DME  041°  radial  extending 
bom  the  4.2-mile  radius  of  the  airport  to  7.0 
miles  northeast  of  the  airport,  excluding  that 
portion  of  airspace  within  a  1-mile  radius  of 
Hollister  Field  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Director. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  12, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-13237  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4010-13-M 


Paragraph  6004    Class  E  airspace  aeras 
designated  as  an  extension  to  a  Class  D 
surface  area. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-1 5] 

Modification  of  Class  E  Airspace; 
Jackson,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  action  modifies  Class  E 
airspace  at  Jackson,  MI.  This  action 
corrects  the  times  of  operation  of  the 
Class  E  airspace  extension  associated 
with  the  Class  D  airspace  for  Jackson 
County-Reynolds  Field,  and  amends  the 
Class  E  surface  areas  for  the  airport  to 
include  an  airspace  extension.  The 
purpose  of  these  actions  is  to  make  the 
Class  D  airspace  and  the  associated 
Class  E  airspace  extension  for  the 
airport  consistent  with  each  other,  and 
to  provide  adequate  controlled  airspace 
for  instrument  approval  procedures 
when  the  airport  traffic  control  tower 
(ATCT)  is  closed. 

EFFECTIVE  DATE:  0901  UTC.  September  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Ayiation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  March  3, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Jackson, 
MI  (64  FR  10242).  The  proposal  was  to 
correct  the  legal  description  of  the 
existing  controlled  airspace  to  reflect 
the  actual  configuration  of  that 
controlled  airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
siuface  area  are  published  in  paragraph 
6004,  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Jackson,  MI, 
to  make  technical  corrections  to  the 
legal  descriptiojis  of  the  Class  E  airspace 
extension  to  the  Class  D  airspace  for 
Jackson  Coimty-Reynolds  Field,  and  by 
amending  the  Class  E  surface  area  for 
the  airport  to  include  the  Class  E 
extension  to  the  surface  area.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Cldss  D 
surface  area. 


AGL  MI  E4    Jackson,  MI  (Revised] 

Jackson  County — Reynolds  Field,  MI 

(Lat.  42°  15'  35"N.,  long.  084°  27'  34"W.) 
Jackson  VOR/DME 

(Lat.  42°  15'  35"N..  long.  084°  27'  31"W.) 
That  airspace  extending  upward  from  the 
surface  within  1.7  miles  each  side  of  the 
Jackson  VOR/DME  236°  radial  extending 
firom  the  4.0-mile  radius  of  the  Jackson 
County-Reynolds  Field  to  7.0  miles 
southwest  of  the  VOR/DME,  and  within  1.7 
miles  each  side  of  the  Jackson  VOR/DME 
307°  radial  extending  firom  the  4.0-mile 
radius  of  the  Jackson  County-Reynolds  Field 
to  7.0  miles  northwest  of  the  VOR/DME.  This 


Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airman.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/facility  Directory. 
***** 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

AGLMIE2    Jackson.  MI  (Revised] 

Jackson  Coimty-Reynolds  Field,  MI 

(Lat.  42°  15'  35"N..  long.  084°  27'  34"W.) 
Within  a  4.0-mile  radius  of  the  Jackson 
County-Reynolds  Field  and  within  1.7  miles 
each  side  of  the  Jackson  VOR/DME  236° 
radial  extending  firom  the  4.0-mile  radius  of 
the  Jackson  County-Reynolds  Field  to  7.0 
miles  southwest  of  the  VOR/DME,  and 
within  1.7  miles  each  side  of  the  Jackson 
VOR/DME  307°  radial  extending  from  the 
4.0-mile  radius  of  the  Jackson  County- 
Reynolds  Field  to  7.0  miles  northwest  of  the 
VOR/DME.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/facility  Directory. 
•         •         •         *         * 

Issued  in  Des  Plaines,  Illinois  on  May  12, 
1999. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  99-13231  Filed  5-24-99;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-4] 

Modification  of  Class  E  Airspace; 
Chico,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  modifies  the  Class 
E  airspace  area  at  Chico,  CA.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  13L  and  GPS  RWY  3lR  at  Chico 
Municipal  Airport  has  made  this  action 
necessary.  Controlled  airspace 
extending  upward  firom  700  feet  or  more 
above  the  siuface  of  the  earth  is  needed 
to  contain  aircraft  executing  the  GPS 
RWY  31R  SLAP  to  Chico  Municipal 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  Chico  Municipal 
Airport,  Chico,  CA. 
EFFECTIVE  DATE:  0901  UTC  July  15. 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  30, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
modifying  the  Class  E  airspace  area  at 
Chico,  CA  (64  FR  15142).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS  RWY 
13L  and  GPS  RWY  3lR  SIAP  at  Chico 
Municipal  Airport.  This  action  will 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Chico  Municipal 
Airport,  Chico,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400,9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  Part  71 
modifies  the  Class  E  airspace  area  at 
Chico,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  required  for  aircraft 
executing  the  GPS  RWY  13L  and  GPS 
RWY  31R  SIAP  at  Chico  Municipal 
Airport.  The  effect  of  this  action  will 
provide  adequate  airspace  for  aircraft 
executing  the  GPS  RWY  31R  SIAP  at 
Chico  Mimicipal  Airport,  Chico,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5  Chico,  CA  [Revised] 

Chico  Municipal  Airport,  CA 

(Lat.  39°47'44"N.  long.  121°51'30"W) 
Chico  VOR/DME 

(Lat.  39°47'23"N,  long.  121''50'50"W) 
Ranchaero  Airport 

(Lat.  39°43'15"N,  long.  121°52'04"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Chico  Municipal  Airport  and 
within  1.8  miles  each  side  of  the  Chico  VOR/ 
DME  316°  radial,  extending  from  the  4.3-mile 
radius  to  7  miles  northwest  of  the  Chico 
VOR/DME  and  that  airspace  1.8  miles  west 
and  3.5  miles  east  of  the  Chico  VOR/DME 
164°  radial  extending  from  the  4.3-mile 
radius  to  6  miles  south  of  the  Chico  VOR/ 
DME  and  that  airspace  within  1.8  miles  each 
side  of  the  Chico  VOR/DME  222°  radial 
extending  from  the  4.3-mile  radius  to  6.6 
miles  southwest  of  the  Chico  VOR/DME, 
excluding  the  portion  within  a  1-mile  radius 
of  the  Ranchaero  Airport. 
***** 

Issued  in  Los  Angeles,  California,  on  May 
12, 1999. 
John  Clancy, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  99-13234  Filed  5-24-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-1 6] 

Modification  of  Class  E  Airspace; 
Muskegon,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Muskegon,  MI.  This  action 
corrects  the  times  of  operation  of  the 
Class  E  airspace  extension  associated 
with  the  Class  D  airspace  for  Muskegon 
Coimty  Airport,  and  amends  the  Class  E 
surface  area  for  the  airport  to  include  an 
airspace  extension.  The  purpose  of  these 
actions  is  to  make  the  Class  D  airspace 
and  the  associated  Class  E  airspace 
extension  for  the  airport  consistent  with 
each  other,  and  to  provide  adequate 
controlled  airspace  for  instrument 
approach  procedures  when  the  airport 
traffic  control  tower  (ATCT)  is  closed. 

EFFECTIVE  DATE:  0901  UTC,  September  9, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGiL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Wednesday,  March  3, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Muskegon, 
MI  (64  FR  10239).  The  proposal  was  to 
correct  the  legal  description  of  the 
existing  controlled  airspace  to  reflect 
the  actual  configuration  of  that 
controlled  airspace. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conmients  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area  are  published  in  paragraph 
6004,  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 
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The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Muskegon, 
MI,  to  make  technical  corrections  to  the 
legal  descriptions  of  the  Class  E  airspace 
extension  to  the  Class  D  airspace  for 
Muskegon  County  Airport,  and  by 
amending  the  Class  E  surface  area  for 
the  airport  to  include  the  Class  E 
extension  to  the  siuface  area.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665.  3  CFR. 
1959-1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effective 
September  16. 1998,  is.amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AGL  MI  E4  Muskegon,  MI  [Revised] 

Muskegon  County  Airport,  MI 

(Lat.  43°  10'  10"N..  long.  086°  14'  18"W.) 
Muskegon  VORTAC 
(Lat.  43°  10'  09"N.,  long.  086°  02'  22"W.) 
That  airspace  extending  upward  from  the 
surface  within  1.3  miles  each  side  of  the 
Muskegon  VORTAC  271°  radial  extending 
bom  the  VORTAC  to  the  4.2-mile  radius  of 
the  Muskegon  County  Airport.  This  Clstss  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  MI  E2  Muskegon,  MI  [Revised] 

Muskegon  County  Airport.  MI 
(Lat.  43°  10'  10"N..  long.  086°  14'  18"W.) 
Within  a  4.2-mile  radius  of  the  Muskegon 
County  Airport  and  within  1.3  miles  each 
side  of  the  Muskegon  VORTAC  271°  radial 
extending  from  the  VORTAC  to  the  4.2-mile 
radius  of  the  Muskegon  County  Airport.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airman.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/facility  Directory. 
***** 

Issued  in  Des  Flaines.  Illinois  on  May  12. 
1999. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  99-13236  Filed  5-24-99;  8:45  am) 

B4LUNG  CODE  4910-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  92F-0368] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  grafted  copolymer  of 
cross-linked  sodiiun  polyacrylate  with 
polyvinyl  alcohol  for  use  as  a  fluid 
absorbent  in  food-contact  material.  This 
action  responds  to  a  petition  filed  by 
Stockhausen.  Inc. 

DATES:  The  regulation  is  effective  May 
25. 1999;  written  objections  and 
requests  for  a  hearing  by  Jime  24. 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  200  C 
St.  SW.,  Washington,  DC  20204,  202- 
418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  28, 1992  (57  FR  48803).  FDA 
annoimced  that  a  food  additive  petition 
(FAP  2B4323)  had  been  filed  by 
Stockhausen.  Inc.,  2408  Doyle  St., 
Greensboro,  NC  27406.  The  petition 
proposed"  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
cross-linked  sodiiun  polyacrylate  and/or 
a  grafted  copoljrmer  of  cross-Unked 
sodium  polyacrylate  with  vinyl  alcohol 
for  use  as  a  fluid  absorbent  in  food- 
contact  material. 

The  original  petition  sought  approval 
of  several  formulations  of  the  additive 
and  the  use  of  the  additive  as  a  fluid 
absorbent  in  food-contact  materials  used 
in  the  packaging  of  fruit,  meat,  poultry, 
and  vegetables,  hi  a  subsequent 
submission  to  the  agency,  the  petitioner 
requested  that  approval  of  the  additive 
be  limited  to  its  use  as  a  fluid  absorbent 
in  food-contact  materials  used  in  the 
packaging  of  poultry.  The  petitioner  also 
amended  its  request  to  seek  approval  for 
only  the  grafted  copolymer  of  cross- 
linked  sodiiun  polyacrylate.  hi  addition, 
the  petitioner  provided  a  more  detailed 
description  of  the  manufacturing  of  the 
additive  copolymer,  which  also 
provided  a  more  accurate  name  for  the 
additive,  "grafted  copolymer  of  cross- 
linked  sodium  polyacrylate  with 
polyvinyl  alcohol."  Therefore,  this 
regulation  is  Umited  to  the  grafted 
copolymer  of  cross-linked  sodium 
polyacrylate  intended  for  use  as  a  fluid 
absorbent  in  food-contact  materials  used 
in  the  packaging  of  poultry. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  can 
achieve  its  intended  technical  effect, 
and  therefore.  (3)  the  regulations  in  21 
CFR  part  1 77  should  be  amended  as  set 
forth  below  in  this  document. 

hi  accordance  with  §  171.1(h)  (21  CFR 
'  171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
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documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  24, 1999.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  ntmibered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
nuimbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  niunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 


PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348.  379e. 

2.  Section  177.1211  is  added  to 
subpart  B  to  read  as  follows: 

§177.1211    Cross-linked  polyacrylate 
copolymers. 

Cross-linked  polyacrylate  copolymers 
identified  in  paragraph  (a)  of  this 
section  may  be  safely  used  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food  in  accordance  with 
the  following  prescribed  conditions: 

(a)  Identity.  For  the  piupose  of  this 
section,  the  cross-linked  polyacrylate 
copolymers  consist  of  the  grafted 
copolymer  of  cross-linked  sodiiun 
polyacrylate  identified  as  2-propenoic 
acid,  polymers  with  N,iV-di-2-propenyl- 
2-propen-l -amine  and  hydrolyzed 
polyvinyl  acetate,  sodium  salts,  graft 
(CAS  Reg.  No.  166164-74-5). 

(b)  Adjuvants.  The  copolymers 
identified  in  paragraph  (a)  of  this 
section  may  contain  optional  adjuvant 
substances  required  in  the  production  of 
such  copol3miers.  The  optional  adjuvant 
substances  may  include  substances 
permitted  for  such  use  by  regulations  in 
parts  170  through  179  of  this  chapter, 
substances  generally  recognized  as  safe 
in  food,  and  substances  used  in 
accordemce  with  a  prior  sanction  or 
approval. 

(c)  Extractives  limitations.  The 
copolymers  identified  in  paragraph  (a) 
of  this  section,  in  the  finished  form  in 
which  they  will  contact  food,  must  yield 
low  molecular  weight  (less  than  1,000 
Daltons)  extractives  of  no  more  than 
0.15  percent  by  weight  of  the  total 
polymer  when  extracted  with  0.2 
percent  by  weight  of  aqueous  sodium 
chloride  solution  at  20  °C  for  24  hours. 
The  low  molecular  weight  extractives 
shall  be  determined  using  size  exclusion 
chromatography  or  an  equivalent 
method.  When  conducting  the 
extraction  test,  the  copolymer,  with  no 
other  absorptive  media,  shall  be 
confined  either  in  a  finished  absorbent 
pad  or  in  any  suitable  flexible  porous 
article,  (such  as  a  "tea  bag"  or  infuser), 
under  an  applied  pressiue  of  0.15 
pounds  per  square  inch  (for  example,  a 
4x6  inch  square  pad  is  subjected  to  a  1.6 
kilograms  applied  mass).  The  solvent 
used  shall  be  60  milliliters  aqueous 
sodium  chloride  solution  per  gram  of 
copolymer. 

(d)  Conditions  of  use.  The  copolymers 
identified  in  paragraph  (a)  of  tkis 
section  are  limited  to  use  as  a  fluid 
absorbent  in  food-contact  materials  used 


in  the  packaging  of  frozen  or  refrigerated 
poultry. 

Dated:  May  17, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy.  Planning  and  ■ 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[PR  Doc.  99-13093  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD01-98-163] 

RIN211S-AE46 

Special  Local  Regulations:  Fleet's 
Albany  Riverfest,  Hudson  River,  New 
York 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  aimual  Fleet's 
Albany  Riverfest.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  the  Hudson  River,  in  the 
vicinity  of  Albany,  New  York. 
DATES:  This  final  rule  is  effective  June 
24, 1999. 

ADDRESSES:  Docimients  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  nimiber  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  1, 1999,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM),  entitled  Special 
Local  Regulations:  Fleet's  Albany 
Riverfest,  Hudson  River,  New  York  in 
the  Federal  Register  (64  FR  4814).  The 
Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  City  of  Albany  sponsors  this 
annual  festival  which  includes  a  water 
ski  show,  speedboat  demonstration,  and 
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other  marine  activities  on  the  Hudson 
River.  The  sponsor  expects  no  spectator 
craft  for  this  event.  The  regulated  area 
for  this  festival  encompasses  all  waters 
of  the  Hudson  River  from  the  Dunn 
Memorial  Bridge  (river  mile  145.4)  to 
the  Albany  Rensselaer  Swing  Bridge 
(river  mile  146.2).  The  regulation  is 
effective  annually  from  12  p.m.  until  4 
p.m.  on  the  third  Saturday  and  Sunday 
of  July.  The  regulation  prohibits  all 
vessels,  swimmers,  and  personal 
watercraft  not  participating  in  the  event 
from  transiting  this  portion  of  the 
Hudson  River  during  the  festival.  It  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  a  water  ski 
show,  speedboat  demonstration,  and 
other  marine  activities  being  held  in  the 
area.  Marine  traffic  will  be  able  to 
transit  through  the  regulated  area  for  30 
minutes  during  the  event.  Public 
notifications  for  the  transit  time  will  be 
made  prior  to  the  event  via  the  Local 
Notice  to  Mariners  and  marine  . 
information  broadcasts. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
the  proposed  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedvues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procediues  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Hudson  River 
diuing  the  event,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration 
that  the  regulated  area  will  be  in  effect, 
marine  traffic  will  be  able  to  transit 
through  the  regulated  area  for  30 
minutes  during  the  event;  the  Port 
Commissioner's  office  for  the  Port  of 
Albany  has  stated  there  is  infrequent 
commercial  traffic  north  of  the  Dunn 
Memorial  Bridge  (river  mile  145.4); 
commercial  vessels  can  plan  then 
transits  up  the  river  aroxmd  the  time  the 
regulated  area  is  in  effect  as  they  will 
have  advance  notice  of  the  event;  it  is 
an  annual  event  with  local  support;  and 


advance  notifications  will  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jimsdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
RegiUatory  Evaluation  section  above,  the 
Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  munber  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analj^zed  this 
final  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

In  accordance  with  agency  procedures 
for  implementing  the  National 
Environmental  Policy  Act  (NEPA),  the 
Coast  Guard  has  considered  the 
environmental  impact  of  the  Special 
Local  Regulations  together  with  the 


impacts  of  the  marine  event  with  which 
it  is  associated.  In  accordance  with 
these  NEPA  implementing  procedures, 
hsted  in  Commandant  Instruction 
M16475.1C,  Figure  2-1,  paragraph 
(34)(h)  and  (35)(a)  this  final  rule  is 
categorically  excluded  from  further 
environmental  analysis  and 
dociunentation. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
imder  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Fart  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Add  §  100.122  to  read  as  follows: 

§100.122    Fleet's  Albany  RIverfMt,  Hudson 
River,  New  Yoric 

(a)  Regulated  Area.  All  waters  of  the 
Hudson  River  from  the  Dunn  Memorial 
Bridge  (river  mile  145.4)  to  the  Albany 
Rensselaer  Swing  Bridge  (river  mile 
146.2). 

(b)  Regulations.  (1)  Vessels, 
swimmers,  and  personal  watercraft  of 
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any  nature  not  participating  in  this 
event  are  prohibited  from  entering  or 
moving  within  the  regulated  area  unless 
authorized  by  the  Patrol  Commander. 

(2)  Marine  traffic  will  be  able  to 
transit  through  the  regulated  area  for  30 
minutes  during  the  event.  Public 
notifications  for  the  transit  time  will  be 
made  prior  to  the  event  via  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  pati'ol  persormel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shidl  proceed  as  directed. 

(c)  Effective  period.  This  section  is  in 
effect  annually  from  12  p.m.  until  4  p.m. 
on  the  third  Saturday  and  Sunday  of 
July. 

Dated:  May  10, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-13157  Filed  5-24-99;  8:45  am) 
BHJJNG  CODE  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[00001-96-155] 

RIN2115-AE46      ~ 

Special  Local  Regulations:  Hudson 
Valley  Triathlon,  Hudson  River, 
Kingston,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 
regulations  for  the  annual  Hudson 
Valley  Triathlon.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  diuing  the  event. 
This  event  is  intended  to  restrict  vessel 
traffic  in  the  Hudson  River,  in  the 
vicinity  of  Kingston  Point  Reach. 

DATES:  This  final  rule  is  effective  June 
24,  1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  The  telephone  niunber  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  History 

On  February  1, 1999,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM),  entitled  Special 
Local  Regulations:  Hudson  Valley 
Triathlon,  Hudson  River,  Kingston,  New 
York  in  the  Federal  Register  (64  FR 
4812).  The  Coast  Guard  received  no 
letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  New  York  Triathlon  Club 
sponsors  this  annual  triathlon  with 
approximately  500  swimmers 
competing  in  this  event.  The  sponsor 
expects  no  spectator  craft  for  this  event. 
The  race  will  take  place  on  the  Hudson 
River  in  the  vicinity  of  Kingston  Point 
Reach.  The  regulated  area  encompasses 
all  waters  of  the  Hudson  River  within  a 
1000  yard  radius  of  approximate 
position  41°56'06"  N  073°57'57"  W 
(NAD  1983).  This  area  encompasses 
approximately  1,800  yards  of  Kingston 
Point  Reach,  from  just  south  of  Lighted 
Buoy  74  (LLNR  38285)  north  to  Lighted 
Buoy  77  (LLNR  38300).  The  regulation 
is  effective  annually  bom  7  a.m.  until  9 
a.m.  on  the  first  Simday  after  Jidy  4th. 
The  regulation  prohibits  all  vessels, 
swimmers,  and  personal  watercraft  not 
participating  in  the  event  from 
transiting  this  portion  of  the  Hudson 
River  during  the  race.  It  is  needed  to 
protect  swimmers  and  boaters  bom  the 
hazards  associated  with  500  swrimmers 
competing  in  a  confined  area  of  the 
Hudson  River.  Recreational  vessels  are 
not  precluded  from  transiting  the 
Hudson  River  in  the  vicinity  of  the 
regulated  area  because  an  alternate  route 
is  available.  They  can  transit  on  the  east 
side  of  the  Hudson  River  and  return  to 
the  west  side  at  Ulster  Landing  or 
Turkey  Point  to  the  north,  or  at  the 
mouth  of  Rondout  Creek  to  the  south  of 
the  local  regulated  area.  Recreational 
vessels  can  not  simply  transit  aroimd 
the  area  because  there  are  many  mid- 
river  shoals,  with  depths  less  than  3 
feet,  north  of  the  local  regulated  area. 
Commercial  vessels  will  be  precluded 
from  transiting  the  area  because  the 
local  regulated  area  encompasses  1,800 
yards  of  Kingston  Point  Reach  and  there 
is  no  viable  alternative  route. 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
the  proposed  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regidatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Hudson  River 
diuing  the  race,  the  effect  of  this 
regulation  wiU  not  be  significant  for 
several  reasons:  the  limited  duration  on 
a  Sunday  morning  that  the  regulated 
area  will  be  in  effect,  recreational 
vessels  will  be  able  to  transit  to  the  east 
of  the  regulated  area,  commercial 
vessels  can  plan  their  transits  up  the 
river  around  the  time  the  regulated  area 
is  in  effect  as  they  will  have  advance 
notice  of  the  event,  it  is  an  annual  event 
with  local  support,  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  6501  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have    ' 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independenUy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  londer  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analjrzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4, 109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule  does 
not  impose  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  the 
private  sector. 

Environment 

In  accordance  with  agency  procedures 
for  implementing  the  National 
Environmental  Policy  Act  (NEPA),  the 
Coast  Guard  has  considered  the 
environmental  impact  of  the  Special 
Local  RegiUations  together  with  the 
impacts  of  the  marine  event  with  which 
it  is  associate.  In  accordance  with  these 
NEPA  implementing  proqedures,  listed 
in  Commandant  Instruction  M16475.1C, 
Figiu-e  2-1,  paragraph  {34)(h)  and  (35){a) 
this  final  rule  is  categorically  excluded 
fitim  further  environmental  analysis  and 
documentation. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
imder  this  Order. 

E.0. 12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  reqiiired  by  statute  and  that  is  not 
funded  by  the  Federal  government 


E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Add  §  100.121  to  read  as  follows: 

$100,121    Hudson  Valley  Triattilon, 
Hudson  River,  Kingston,  New  York. 

(a)  Regulated  Area.  All  waters  of  the 
Hudson  River  within  a  1000  yard  radius 
of  approximate  position  41°56'06"  N 
073°57'57"  W  (NAD  1983).  This  area 
encompasses  approximately  1,800  yards 
of  Kingston  Point  Reach,  from  just  south 
of  Lighted  Buoy  74  (LLNR  38285)  north 
to  Lighted  Buoy  77  (LLNR  38300). 

(b)  Regulations.  (1)  Vessels, 
swimmers,  and  personal  watercraft  of 
any  nature  not  participating  in  this 
event  are  prohibited  from  entering  or 
moving  within  the  regulated  area  unless 
authorized  by  the  Patrol  Commander. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

(c)  Effective  period.  This  section  is  in 
effect  annually  from  7  a.m.  until  9  a.m. 
on  the  first  Simday  after  July  4th. 

Dated:  May  10, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Ckxist  Guard  Commander, 

First  Coast  Guard  District. 

(PR  Doc.  99-13158  Filed  5-24-99;  8:45  am] 

BILIJNQ  CODE  4aiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CG()01-98-032] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Lalce  Champlain,  NY  &  VT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  operating  regulations  for  the  US2 
Bridge,  mile  91.8,  between  South  Hero 
Island  and  North  Hero  Island  over  Lake 
Champlain  in  Vermont.  This  change  is 
being  made  to  relieve  vehicular  traffic 
congestion  due  to  frequent  bridge 
openings  diuing  the  boating  season.  It  is 
expected  that  this  final  rule  will  better 
balance  the  needs  of  vehicular  traffic 
and  the  needs  of  navigation  during  peak 
fraffic  hours  by  scheduling  bridge 
openings  on  the  horn  and  half  hour. 
DATES:  This  final  rule  is  effective  June 
24, 1999. 

ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atiantic 
Avenue,  Boston,  MA  02110-3350, 
between  7  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  Distiict,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  entitied 
Drawbridge  Operation  Regulations;  Lake 
Champlain,  NY  and  VT,  in  the  Federal 
Register  (64  FR  1155)  on  January  8, 
1999.  The  Coast  Guard  received  no 
letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested  and  none  was  held. 

Background 

The  US2  Bridge,  mile  91.8,  over  Lake 
Champlain  in  Vermont,  has  a  vertical 
clearance  of  4.7  feet  at  mean  high  water 
and  9.7  feet  at  mean  low  water. 

The  current  operating  regvdations 
published  in  botii  33  CFR  117.993(b) 
and  117.797(b)  require  the  bridge  to 
open  from  May  15th  through  October 
15th,  on  signal  from  7  a.m.  to  9  p.m.,  on 
four  hours  advance  notice  from  9  p.m. 
to  7  a.m.,  and  on  twenty-four  hoiu^ 
advance  notice  from  October  16th 
through  May  14th. 
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This  published  operating  schedule, 
from  May  15th  to  October  15th,  7  a.m. 
to  9  p.m..  was  too  disruptive  on  the 
great  deal  of  vehicular  traffic  that  used 
the  US2  Bridge. 

Vehicular  delay  and  congestion  at  the 
bridge  due  to  openings  was  a  significant 
problem.  Several  years  ago.  without  the 
Coast  Guard's  knowledge,  the  bridge 
owner,  Grand  Isle  Coimty  residents,  and 
Grand  Isle  County  mariners  met  to  try 
to  develop  a  bridge  operating  schedule 
that  was  less  disruptive  to  vehicular 
traffic  than  the  published  regulations. 
The  schedule  developed  at  tiiis  meeting 
changed  the  May  15th  to  October  15th 
on  call  operating  horns  to  8  a.m.  to  8 
p.m.  and  restricted  openings  to  on  the 
hour  and  half-hour.  The  4  hour  advance 
notice  period  changed  to  8  p.m.  to  8 
a.m.,  but  the  schedule  for  October  16th 
to  May  14th  remained  the  same.  The 
bridge  owner  adopted  the  schedule  and 
has  operated  the  US2  Bridge  under  it  for 
several  years. 

The  Coast  Guard  recently  learned  that 
the  US2  Bridge  was  not  operating  in 
accordance  with  the  published 
requirements  from  May  15th  to  October 
15th  and  directed  the  bridge  owner  to 
operate  the  bridge  according  to  33  CFR 
1 1 7.993(b).  After  receiving  the  Coast 
Guard's  direction  to  operate  the  US2 
Bridge  in  accordance  with  33  CFR 
117.993(b),  the  bridge  owner  submitted 
a  request  to  change  the  operating 
regulations  to  allow  the  bridge  to 
operate  in  accordance  with  the  schedule 
developed  at  the  meeting. 

Based  upon  bridge  opening  data, 
vehicle  trjrffic  coimts,  and  that  the 
bridge  had  been  operating  under  the 
new  schedule  for  several  years  without 
noted  problems,  the  Coast  Guard  has 
determined  that  the  operating 
regulations  balance  the  needs  of 
navigation  and  vehicular  traffic. 

The  Coast  Guard  has  determined  that 
the  change  from  immediate  on  signal 
openings  on  the  hour  and  half  hoin 
balances  the  needs  of  navigation  and 
vehicular  traffic.  In  1998,  from  May  15th 
through  October  15th,  8  a.m.  to  8  p.m., 
there  were  1,125  openings  with  2,917 
boats  passing  through,  for  an  average  of 
2.6  boats  per  opening.  In  1997,  during 
the  same  time  period,  there  were  1,122 
openings  with  2,551  boats  passing 
through,  for  an  average  of  2.3  boats  per 
opening.  This  data  suggests  that  if  the 
bridge  opened  on  signal  versus  on  the 
hour  and  half  hour,  there  could  have 
been  over  2,000  openings  during  those 
time  periods.  Restoicting  bridge 
openings  from  on  signal  to  on  the  hour 
and  half  horn  effectively  reduced  the 
number  of  openings  while  it  only 
added,  at  most,  a  30  minute  delay  for 
boaters  who  requested  an  opening. 


This  restriction  on  openings  has  clear 
benefits  to  vehicular  traffic  because  in 
May  1998,  an  average  of  2,402  vehicles 
per  day  used  the  bridge  from  8  a.m.  to 
8  p.m.,  and  in  July  1998,  an  average  of 
3,439  vehicles  per  day  used  the  bridge 
bom  8  a.m.  to  8  p.m.  Based  on  the 
above,  the  Coast  Guard  has  determined 
that  restricting  bridge  openings  from  on 
signal  to  on  signal  on  the  hour  and  half 
hour  balances  the  needs  of  navigation 
and  vehicular  traffic. 

The  Coast  Guard  has  determined  that 
changing  the  on  call  operating  hours 
from  7  a.m.  to  9  p.m..  May  15th  through 
October  15th,  to  8  a.m.  to  8  p.m.,  May 
15th  through  October  15th,  balances  the 
needs  of  navigation  and  vehicular 
traffic.  The  Coast  Guard  does  not  have 
relevant  bridge  log  data  from  7  a.m.  to 
8  a.m.  and  from  8  p.m.  to  9  p.m.  to  help 
determine  whether  the  proposed  change 
is  reasonable  because  the  bridge  has 
been  operating  from  8  a.m.  to  8  p.m. 
over  the  past  several  years.  However, 
based  on  an  analysis  of  the  bridge  log 
data  fix)m  8  a.m.  to  9  a.m.  and  from  7 
p.m.  to  8  p.m.,  the  Coast  Guard  is 
confident  that  changing  on  call  hours  to 
8  a.m.  to  8  p.m.  is  reasonable. 

In  1998,  from  May  15th  through 
October  15th,  8  a.m.  to  8  p.m.,  there 
were  1,125  openings,  and  1,064  of  those 
openings  (94.6%)  occurred  between  9 
a.m.  and  7  p.m.  Similarly,  in  1997 
during  the  same  periods,  96.2%  of 
bridge  openings  occurred  between  9 
a.m.  and  7  p.m.  Based  on  the  above 
data,  the  Coast  Guard  concludes  the 
needs  of  navigation  between  7  a.m.  to  8 
a.m.  and  8  p.m.  to  9  p.m.  would  also  not 
be  significant  if  the  bridge  operated 
under  the  current  operating  regulations. 
Vehicular  traffic  will  benefit  from  the 
restriction  on  operating  hours.  In  1997 
and  1998,  over  150  vehicles  per  day 
used  the  bridge  between  7  a.m.  and  8 
a.m.,  and  over  130  vehicles  per  day  used 
the  bridge  between  8  p.m.  and  9  p.m. 
Relatively  few  bridge  openings  are 
requested  during  horns  that  tiere  is 
significant  vehicular  traffic.  Based  on 
the  above,  the  Coast  Guard  has 
determined  it  is  reasonable  to  change 
the  US2  Bridge's  operating  hours  from 
7  a.m.  to  9  p.m..  May  15th  through 
October  15th,  to  8  a.m.  to  8  p.nt.,  May 
1 5th  through  October  1 5th. 

The  Coast  Guard  did  consider  leaving 
the  bridge  operating  regulations 
unchanged.  This  alternative  was 
rejected  because  openings  could 
effectively  double,  based  on  average 
boats  per  opening,  from  what  they  were 
in  1997  and  1998  during  hours  when 
vehicle  traffic  is  at  its  peak.  Doubling 
the  number  of  openings  during  peak 
traffic  horns  would  have  a  substantial 
negative  impact  on  vehicular  traffic.  The 


Coast  Guard  also  realizes  that  the  US2 
Bridge  has  been  operating  over  the  past 
several  years  imder  this  operating 
schedule,  and  all  indications  lead  the 
Coast  Guard  to  believe  that  this 
of>erating  schedule  balances  the  needs 
of  navigation  and  vehicular  traffic. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
conunents  and  no  changes  have  been 
made  to  this  final  nUe. 

Regulatory  Evaluation 

This  final  rule  is  not  a^significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  sigmficant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  been  operating 
unofficially  on  this  schedule  for  several 
years  and  the  Coast  Guard  has  not 
received  any  comments  or  complaints  to 
date  regarding  this  operating  schedule 
for  the  bridge.  The  Coast  Guard  believes 
this  final  rule  vtdll  promulgate  a  more 
balanced  schedule  of  operation  and  still 
meet  the  needs  of  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  602  et  seq.),  the  Coast  Guard 
considers  whether  this  final  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for  profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  Therefore, 
for  reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Infbnnation 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  N16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  dociunentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  foiuid  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  117  as  follows: 

PART117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Revise  §  117.993(b)  to  read  as 
follows: 

§117.993    Lake  Champlain 

***** 

(b)  The  draw  of  the  US2  Bridge,  mile 
91.8,  over  Lake  Champlain,  between 
South  Hero  Island  and  North  Hero 
Island,  shall  operate  as  follows: 

(1)  The  draw  shall  open  on  signal  on 
the  hour  and  the  half  hour  frt)m  May 
15th  through  October  15th  from  8  a.m. 
to  8  p.m.  daily. 

(2)  The  draw  shall  open  on  signal 
from  May  15th  through  October  15th 
from  8  p.m.  to  8  a.m.  if  at  least  four 
hours  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

(3)  The  draw  shall  open  on  signal 
from  October  16th  through  May  14th  if 
at  least  four  hours  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 
***** 

3.  Revise  §  117.797(b)  to  read  as 
follows: 

1117.797    Lake  Champlain 

***** 


(b)  The  draw  of  the  US2  Bridge,  mile 
91.8,  over  Lake  Champlain,  between 
South  Hero  Island  and  North  Hero 
Island,  shall  operate  as  follows: 

(1)  The  draw  shall  open  on  signal  on 
the  hour  and  the  half  hour  from  May 
15th  through  October  15th  from  8  a.m. 
to  8  p.m.  daily. 

(2)  The  draw  shall  open  on  signal 
from  May  15th  through  October  15th 
from  8  p.m.  to  8  a.m.  if  at  least  four 
hours  notice  is  ^ven  by  calling  the 
number  posted  at  the  bridge. 

(3)  The  draw  shall  open  on  signal 
from  October  16th  through  May  14th  if 
at  least  four  hours  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 
***** 

Dated:  May  13, 1999. 
R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-13241  Filed  5-24-99;  8:45  am] 
BILUNO  CODE  4aiO-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  77,  80,  81, 82,  83, 152, 
207.  220,  221,  222,  301,  303,  306,  308, 
320,  324,  325,  328, 333,  and  336 

RIN  3067-AC91 

Removal  of  Certain  Parts  of  Title  44 
CFR 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

summary:  This  final  rule  removes  20 
parts  from  title  44  of  the  Code  of  Federal 
Regulations.  The  rules  we  are  removing 
are  no  longer  authorized,  covered  in 
other  regiUations,  or  are  complete, 
discontinued,  or  otherwise  obsolete. 

EFFECTIVE  DATE:  This  rule  is  effective 
Jtme  24, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Crane  Miller,  Office  of  the  General 
Coimsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washkigton,  DC  20472,  (202)  646-3340, 
(telefax)(202)  646-4536,  or  (email) 
crane.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  We 
published  a  proposed  rule  on  February 
18, 1999,  64  FR  8048-8050,  and 
received  no  comments.  Removal  of 
these  rules  is  part  of  our  continuing 
efforts  to  update  and  streamline  FEMa 
regulations.  For  readers'  convenience, 
we  are  reprinting  our  reasons  for 
removing  these  parts. 


Part  77 — Acquisition  of  Flood  Damaged 
Structures 

The  National  Flood  Insurance  Reform 
Act  of  1994  removed  the  authority 
imderlying  Part  77,  Acquisition  of  Flood 
Damaged  Structiues,  when  it  repealed 
§  1362  of  the  National  Flood  Insurance 
Act  (Pub.  L.  103-325,  tide  V,  §  551(a), 
Sept.  23,  1994. 108  Stat.  2269). 
Regulations  governing  acquisition  of 
flood  damaged  structures  are  now  found 
in  44  CFR  part  78. 

Parts  80 — Description  of  Program  and 
Offer  to  Agents,  81 — ^Purchase  of 
Insurance  and  Adiustment  of  Claims, 
82 — ^Protective  Device  Requirements, 
and  83 — Coverages,  Rates,  and 
Prescribed  PoUcy  Forms 

These  parts  contain  the  regulations  for 
the  Federal  Crime  Insurance  Program 
(FCBP),  the  authorization  for  which 
expired  on  September  30, 1996.  The 
Congress  established  the  FCIP  in  1970 
under  Title  VI  of  the  Housing  and  Urban 
Development  Act  of  1970  to  make  crime 
insurance  available  at  affordable  rates  in 
any  State  where  a  critical  market 
tmavailability  situation  for  crime 
insiu'ance  existed  and  had  not  been  met 
through  State  action  or  to  make 
affordable  crime  insurance  available  in 
states  where  no  affordable  crime 
instirance  was  available  and  the  state 
had  taken  no  action.  No  new  crime 
insurance  coverage  is  available  imder 
this  program,  and  with  the  exception  of 
a  few  remaining  claims  in  process,  the 
program  is  no  longer  active.  See  12 
U.S.C.  1749bbb(a). 

Part  152 — State  Grants  for  Arson 
Research 

The  authorization  under  the  Arson 
Prevention  Act  of  1994  expired  on 
September  30, 1996  and  was  not 
renewed  by  Congress.  The  Act 
authorized  FEMA  to  make  grants  to 
States  or  consortia  of  States  for 
competitive  arson  research,  prevention 
and  control  grant  awards.  Part  152 
established  the  uniform  administrative 
rules  imder  which  the  States  or 
consortia  of  States  applied  for,  and 
administered,  the  grants.  The  Director  of 
FEMA  delegated  his  responsibilities 
under  the  Act  to  the  U.S.  Fire 
Administration,  which,  working 
through  its  grantees,  completed  the 
research  authorized  under  this  program. 
See  the  Arson  Prevention  Act  of  1994, 
Pub.L.  103-254,  approved  May  19, 
1994, 108  Stat.  679. 

Part  207 — Great  Lakes  Planning 
Assistance 

The  Great  Lakes  Planning  Assistance 
Act  of  1988,  approved  November  23, 
1988,  expired  one  year  later  and  was  not 
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extended  by  Congress.  The  Act 
authorized  FEMA's  Director  to  assist  8 
Great  Lakes  States  (Illinois,  Indiana, 
Michigan,  Minnesota,  New  York,  Ohio, 
Pennsylvania,  and  Wisconsin)  to  reduce 
and  prevent  damage  from  high  water 
levels  in  the  Great  Lakes.  The  assistance 
included  a  one-time  grant  up  to 
$250,000  for  preparation  of  mitigation 
and  emergency  plans,  coordinating 
available  State  and  Federal  Assistance, 
developing  and  implementing  measures 
to  reduce  damages  due  to  high  water 
levels,  and  assisting  local  governments 
in  developing  and  implementing  plans 
to  reduce  damages.  The  Act  required  the 
Great  Lake  States  to  submit  grant 
applications  within  one  year  after  the 
enactment  of  the  Act — by  November  23, 
1989.  See  the  Great  Lakes  Planning 
Assistance  Act  of  1988,  Pub.L.  100-707, 
approved  November  23, 1988, 102  Stat. 
4711 

Parts  220— Temporary  Relocation 
Assistance,  221— Permanent  Relocation 
Assistance,  and  222 — Superfund  Cost 
Share  Eligibility  Criteria  for  Permanent 
and  Temporary  Relocation 

The  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (URARPA)  provided  for 
moving  costs,  relocation  benefits,  and 
other  expenses  incurred  by  persons 
displaced  as  a  result  of  Federal  and 
federally  assisted  programs.  Under  §  2(c) 
of  Executive  Order  12580  of  January  23, 
1987  the  President  delegated  to  the 
Director  of  FEMA  the  functions  vested 
in  the  President  by  the  Act  to  the  extent 
they  reqtiire  permanent  relocation  of 
residents,  businesses,  and  commimity 
facilities  or  temporary  evacuation  and 
housing  of  threatened  individuals  not 
otherwise  provided  for.  Using 
redelegation  authority  granted 
elsewhere  in  the  executive  order,  FEMA 
Acting  Director  Jerry  D.  Jennings 
redelegated  FEMA's  authority  under 
§2(c)ofE.O.  12580  to  the 
Environmental  Protection  Agency  (EPA) 
on  August  8, 1990.  William  K.  Reilly, 
Administrator  of  EPA,  gave  his  consent 
to  the  redelegation  on  October  31, 1990. 

Effective  April  2, 1989,  EPA  adopted 
the  U.S.  Department  of  Transportation 
regulations  and  procedures  for 
complying  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act.  See  40  CFR  4.1.  When 
FEMA  delegated  its  relocation 
assistance  authority  to  EPA  in  1990,  that 
redelegated  authority  came  under  the 
regulations  and  procedures  of  the  U.S. 
Department  of  Transportation.  We  are 
removing  this  part  because  separate 
FEMA  regulations  on  the  subject  are 
lumecessary  and  experience  shows  that 
these  separate  regulations  cause 


confusion  to  those  that  seek  relocation 
assistance  vmder  the  Superfund  and 
under  FEMA's  Hazard  Mitigation  Grant 
Program. 

Part  301— Contributions  for  Civil 
Defense  Equipment 

Part  301  prescribed  the  basic  terms 
and  conditions  under  which  ova  Agency 
contributes  Federal  funds  to  States  for  to 
prociu«  civil  defense  equipment  under 
the  provisions  of  section  201  (i)  of  the 
Civil  Defense  Act  of  1950.  Repeal  of  the 
Civil  Defense  Act  of  1950  and 
publication  of  44  CFR  part  13,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  make  this  part 
obsolete. 

Part  303— Procedure  for  Withholding 
Payments  for  Financial  Contributions 
under  the  Federal  Civil  Defense  Act 

Part  303  established  procedures  by 
which  the  Director  may  withhold 
payments  of  financial  contributions  to 
States  or  persons,  or  may  limit  such 
payments  to  specified  programs  or 
projects  under  section  401(h)  of  the 
Civil  Defense  Act  of  1950.  Repeal  of  the 
Civil  Defense  Act  of  1950  and 
publication  of  44  CFR  part  13,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  make  this  part 
obsolete. 

Part  306— Official  Qvil  Defense  Insigne 

The  authorization  for  the  insigne  no 
longer  exists  and  the  civil  defense 
program  has  been  merged  into 
emergency  preparedness.  This  part 
prescribed  die  official  Civil  Defense 
insigne  authorized  by  the  Federal  Civil 
Defense  Act  of  1950  (FCDA).  The 
insigne  could  have  been  used  by  any 
State  or  local  civil  defense  organization 
and  by  persons  engaged  in  civil  defense 
activities  approved  by  such 
organizations.  The  rule  also  established 
requirements  for  the  reproduction, 
manufacture,  display,  sale,  possession, 
and  wearing  of  the  insigne.  The 
Congress  repealed  the  FCDA  in  1994 
(Pub.L.  103-337,  approved  October  5, 
1994, 108  Stat.  2663,  3100-3111),  and 
restated  its  authorities  as  Title  VI  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 
Act).  In  this  restatement.  Congress  did 
not  include  any  provision  audiorizing 
the  Civil  Defense  insigne. 

Part  308— Labor  Standards  for 
Federally  Assisted  Contracts 

FEMA  no  longer  needs  the  special 
labor  rules  provided  in  this  section. 
These  regulations,  combined  with  those 
in  CFR  29,  Part  5,  prescribed  the  labor 


standards  applicable  to  construction 
work  financed,  even  in  part,  with 
Federal  funds  authorized  by  section 
201  (i)  of  the  Federal  Civil  Defense  Act 
of  1950,  as  amended,  (50  U.S.C.  App. 
2281)  and  provided  to  any  State  (and  to 
a  political  subdivision  of  the  State, 
where  applicable).  The  Secretary  of 
Labor  approved  the  regulations  in  part 
308,  to  the  extent  that  they  varied  from 
those  published  in  29  CFR  part  5,  to 
meet  FEMA's  particular  needs.  We  no 
longer  need  separate  rules  to 
government  labor  standards  and  will 
rely  on  the  Federal  Acquisition 
Regulation  (FAR)  and  Department  of 
Labor  regulations  to  cover  labor 
standards  for  our  contracts. 

Part  320— Dispersion  and  Protective 
Construction:  Policy,  Criteria, 
Responsibilities  (DMO-1) 

This  part  described  the  policy,  criteria 
and  responsibilities  for  new  facilities 
and  major  expansions  of  existing 
facilities  important  to  national  security 
to  reduce  the  risk  of  damage  in  the  event 
of  an  attack.  This  rule  does  not  conform 
to  Administration  policy,  which 
eliminates  FEMA's  role  in  geographic 
dispersal  of  industry  in  the  DPA's 
congressional  policy  statement.  For  this 
reason  we  are  removing  part  320. 

Part  324— National  Security  Policy 
Governing  Scientific  and  Engineering 
Manpower  (DMO-5) 

This  part  provided  policy  on  the 
training  and  use  of  scientific  and 
engineering  manpower  as  it  affects  the 
national  security.  It  stated  that  "each 
department  and  agency  of  the  Federal 
Government  should  (a)  review  its 
current  manpower  policies  and  update 
its  policies  and  programs  for  scientific 
and  engineering  manpower  to  assure 
their  maximmn  contribution  to  national 
security  and  emergency  preparedness, 
(b)  base  its  policies  and  actions  on 
projected  peacetime  and  emergency 
requirements,  and  (c)  encourage  and 
support  private  sector  efforts  to  assiue 
the  fulfillment  of  future  requirements 
for  this  critical  manpower  resoxuce." 

Issuance  of  any  guidance  on  the 
subject  is  the  responsibility  of  the 
Department  of  Labor  under  E.0. 12656. 
Under  section  1201(1)  of  E.0.12656  the 
Secretary  of  Labor  is  to  "*  *  *  issue 
guidance  to  ensure  effective  use  of 
civilian  workforce  resources  diuing 
national  security  emergencies."  We  are 
removing  this  part  in  recognition  that 
each  department  and  agency  has 
responsibility  for  their  scientific  and 
engineering  manpower  policies, 
projected  needs,  and  use  of  the  private 
sector  to  help  meet  their  needs,  and  to 
affirm  that  any  guidance  in  this  area  to 


Federal  Register / Vol.  64,  No.  100 / Tuesday,  May  25,  1999 /Rules  and  Regulations 


28105 


other  departments  and  agencies  is  to  be 
provided  by  the  Department  of  Labor. 

Part  325 — ^Emergency  Health  and 
Medical  Occupations 

This  part  listed  the  Emergency  Health 
and  Medical  Occupations  for  use  during 
and  after  emergencies.  The  Department 
of  Health  and  Himian  Services  (HHS) 
and  the  U.  S.  Public  Health  Service 
(USPHS)  are  responsible  for  maintaining 
this  list  imder  the  Federal  Response 
Plan  (FRP).  In  addition,  imder  section 
801(1)  of  E.0. 12656,  the  Secretary  of 
HHS  is  to  "develop  national  plans 
*  *  *  to  mobilize  the  health  industry 
and  health  resources  for  the  provision  of 
health,  mental  health,  and  medical 
services  in  national  secxuity 
emergencies."  We  are  removing  this  part 
to  clarify  and  affirm  the  roles  of  HHS 
and  USPHS  in  planning  and  providing 
information  in  this  critical  area. 

Part  328 — General  Policies  for  Strategic 
and  Critical  Materials  Stockpiling 
pMO-11) 

FEMA  no  longer  has  the 
responsibility  for  policies  regarding  the 
stockpiling  of  strategic  and  critical 
materials.  E.0. 12626,  National  Defense 
Stockpile  Manager,  dated  Feb.  25, 1988, 
transferred  the  FEMA  Director's 
authorities  to  the  Secretary  of  the 
Department  of  Defense.  E.0. 12626 
revoked  E.0. 12155  of  September  10, 
1979,  which  initially  delegated  the 
responsibility  for  the  national  defense 
stockpile  policy  to  the  FEMA  Director. 

Part  333-Peacetime  Screening 

This  part  provided  for  FEMA  to 
adjudicate  any  unresolved  differences 
between  the  Department  of  Defense 
(DoD)  and  civilian  employers  that  seek 
to  exempt  key  employees  who  are 
members  of  the  Ready  Reserve  from 
military  duties.  FEMA's  role  derives 
from  a  1968  statement  of  imderstanding 
.  between  DoD  and  the  Office  of 
Emergency  Planning  (OEP).  FEMA 
succeeded  to  the  responsibilities  of  OEP 
when  President  Carter  established 
FEMA  under  Reorganization  Plan  No.  3 
of  1978  and  Executive  Order  12148. 
Neither  OEP  nor  FEMA  ever  adjudicated 
a  difference  between  DoD  and  an 
employer  under  the  authority  of  this 
part.  The  responsibility  falls  outside 
FEMA's  principal  areas  of  all-hazards 
emergency  management.  We  do  not 
have  the  experience,  expertise,  or 
resources  to  fulfill  obligations  under  the 
part  should  the  need  arise,  and  are 
discussing  an  orderly  transition  with  the 
Department  of  Defense. 


Part  336-4>redesignation  of 
Nonindustrial  Facilities  (NIF)  for 
National  Security  Emergency  Use 

This  part  described  policies  and 
procedures  imder  the  NIF  program  to 
improve  the  Nation's  ability  to  mobilize 
nonindustrial  facilities  (such  as  hotels, 
motels,  o£Bce~buildings,  and 
educational  institutions)  for  Department 
of  Defense  or  essential  civilian  needs  in 
times  of  national  security  emergencies. 
Predesignation  of  nonindustrial 
facilities  is  no  longer  a  priority  in 
today's  national  security  emergency 
environment.  FEMA  no  longer  provides 
policy,  criteria,  and  planning  guidance 
for  this  area.  For  these  reasons  we 
propose  to  remove  this  part. 

Compliance  with  Federal 
Administrative  Requirements 

National  Environmental  Policy  Act 

Our  regulations  categorically  exclude 
this  proposed  rule  from  the  preparation 
of  environmental  impact  statements  and 
environmental  assessments  as  an 
administrative  action  in  support  of 
normal  day-to-day  grant  activities.  We 
have  not  prepared  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Regulatory  Flexibility  Act 

We  do  not  expect  this  proposed  rule 
(1)  to  affect  small  entities  adversely,  (2) 
to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  or  (3)  to  create 
any  additional  burden  on  small  entities. 
The  proposed  rule  would  remove 
regulations  for  programs  that  are  no 
longer  authorized,  covered  in  other 
regulations,  or  are  complete, 
discontinued,  or  otherwise  obsolete. 

As  Director  I  certify  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291  and  that  the  rule  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
piuposes  of  the  Paperwork  Reduction 
Act. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accoimting 
Office  under  the  Congressional  Review 
of  Agency  Rulemaking  Act,  Pub.  L.  104- 
121.  The  rule  is  not  a  "major  rule" 
within  the  meaning  of  that  Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities.  It  removes 


20  parts  from  title  44  of  the  Code  of 
Federal  Regulations  that  are  no  longer 
authorized,  covered  in  other  regulation, 
or  are  complete,  discontinued,  or 
otherwise  obsolete.  The  rule  does  not 
result  in  nor  is  it  likely  to  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more.  It  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "significant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

This  final  rule  is  exempt  (1)  bom  the 
requirements  of  the  Regulatory 
Flexibility  Act,  and  (2)  from  the 
Paperwork  Reduction  Act.  The  rule  is 
not  an  imfunded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act,  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  participation  in  a  voluntary 
Federal  program. 

List  of  Subjects 

44  CFR  Part  77 

Flood  insurance.  Grant  programs — 
natural  resources,  Intergovernmental 
relations. 

44  CFR  Part  80 

Crime  insurance.  Reporting  and 
recordkeeping  requirements. 

44  CFR  Part  81 

Claims,  Crime  insm^nce.  Reporting 
and  recordkeeping  requirements. 

44  CFR  Part  82 

Crime  insiu-ance,  and  Security 
measures. 

44  CFR  Part  83 

Crime  insurance,  Reporting  and 
recordkeeping  requirements. 

44  CFR  Part  207 

Disaster  assistance.  Flood  control. 
Grant  programs — housing  and 
community  development,  Great  Lakes, 
Reporting  and  recordkeeping 
requirements,  and  Technical  assistance. 

44  CFR  Part  220 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs — environmental  protection, 
Grant  programs — housing  and 
commujiity  development.  Hazardous 
substances.  Relocation  assistance. 
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Reporting  and  recordkeeping 
requirements,  and  Superfund. 

44  CFR  Part  221 

Disaster  assistance,  Grant  programs — 
environmental  protection.  Grant 
programs — housing  and  commimity 
development.  Hazardous  substances. 
Real  property  acquisition.  Relocation 
assistance.  Reporting  and  recordkeeping 
requirements,  and  Superfund. 

44  CFR  Part  222 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs — environmental  protection. 
Hazardous  substances. 
Intergovernmental  relations.  Relocation 
assistance.  Reporting  and  recordkeeping 
requirements,  and  Superfund. 

44  CFR  Part  301 

Civil  defense.  Grant  programs — 
national  defense,  and  Reporting  and 
recordkeeping  requirements. 

44  CFR  Part  303 

Administrative  practice  and 
procedure.  Civil  defense,  and  Grant 
programs — national  defense. 

44  CFR  Part  306 

Civil  defense,  Penalties,  Seals  and 
insignia. 

44  CFR  Part  308 

Civil  defense.  Grant  programs — 
national  defense,  Minimum  wages,  and 
Reporting  and  recordkeeping 
requirements. 

44  CFR  Part  320 

National  defense,  Security  measures. 

44  CFR  Part  324 

Engineers,  Manpower,  National 
defense,  and  Scientists. 

44  CFR  Part  325 

Health  professions.  Manpower,  and 
National  defense. 

44  CFR  Part  328 

Strategic  and  critical  materials. 
44  CFR  Part  333 

Armed  forces  reserves. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of 
Reorganization  Plan  No.  3  of  1978,  E.O. 
12127,  and  E.O.  12148.  44  CFR,  Chapter 
1,  is  amended  by  removing  and 
reserving  the  following  parts: 

Part  77 — Acquisition  of  Flood 
Damaged  Structures; 

Part  80 — Description  of  program  and 
offer  to  agents; 

Part  81 — Purchase  of  insurance  and 
adjustment  of  claims; 

Part  82 — Protective  device 
requirements; 


Part  83 — Coverages,  rates,  and 
prescribed  policy  forms; 

Part  152 — State  grants  for  arson 
research,  prevention,  and  control; 

Part  207 — Great  Lakes  planning 
assistance; 

Part  220 — Temporary  Relocation 
Assistance; 

Part  221 — Permanent  Relocation 
assistance; 

Part  222 — Superfund  cost  share 
eligibility  criteria  for  permanent  and 
temporary  relocation; 

Part  301 — Contributions  for  civil 
defense  equipment; 

Part  303 — Procediwe  for  withholding 
payments  for  financial  contributions 
under  the  Federal  Civil  Defense  Act; 

Part  306— Official  civil  defense 
insigne; 

Part  308— Labor  standards  for 
federally  assisted  contracts; 

Part  320 — Dispersion  and  protective 
construction:  policy,  criteria 
responsibilities  (DMO-1); 

Part  324 — National  security  policy 
governing  scientific  and  engineering 
manpower  (DMO-5); 

Part  325 — Emergency  health  and 
medical  occiipations; 

Part  328 — General  policies  for 
strategic  and  critical  materials 
stockpiling  (DMO-1 1 ); 

Part  333 — Peacetime  screening;  and 
Part  336 — Predesignation  of 
nonindustrial  facilities  (NIF)  for 
national  seciuity  emergency  use. 

Dated:  May  18, 1999. 
James  L.  Witt, 
Director. 

[FR  Doc.  99-13184  Filed  5-24-99;  8:45  am] 
BILUNG  COOE  6718-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  98-61 ;  FCC  99-13] 

1998  Biennial  Regulatory  Review— 
"Annual  Report  of  Cable  Television 
Systems,"  Form  325 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  and 
streamlines  the  Form  325,  "Annual 
Report  of  Cable  Television  Systems," 
which  is  provided  for  in  the 
Commission's  rules.  The  Form  325 
solicits  basic  operational  information 
from  cable  television  systems.  In  the 
past,  in  order  to  ensine  the  acciuacy  and 
usefulness  of  the  data  obtained,  the 
Form  325  was  mailed  to  every  cable 
system  in  the  country.  In  an  effort  to 
reduce  the  administrative  burdens 


imposed  upon  both  the  cable  industry 
and  the  Commission,  while  still 
allovnng  the  Commission  access  to  the 
public  information  necessary  for  it  to 
cany  out  its  regulatory  functions,  the 
Commission  not  only  modified  the  form 
but  also  drastically  reduced  the  imiverse 
of  system  operators  required  to  file  the 
form. 

DATES:  These  rules  are  effective  June  24, 
1999  except  for  §  76.403,  which 
contains  modified  information 
collection  requirements  that  require 
OMB  approval.  The  Commission  will 
publish  a  notice  in  the  Federal  Register 
at  a  later  date  announcing  the  effective 
date.  Written  comments  by  the  public 
on  the  modified  information  collection 
requirements  should  be  submitted  on  or 
before  J\me  24, 1999. 

ADDRESSES:  A  copy  of  any  comments  on 
the  modified  information  collection 
requirements  in  §§  76.403  should  be 
submitted  to  Judy  Boley,  Federal 
Commimications  Commission,  Room  1— 
C804,  445  12th  Street,  S.W., 
Washington,  DC  20554,  and  to  Timothy 
Fain,  OMB  Desk  Officer,  10236  NEOB, 
725— 17th  Street.  N.W.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kosar,  Consumer  Protection  and 
Competition  Division,  Cable  Services 
Bureau  at  (202)  418-1053.  For 
additional  information  concerning  the 
information  collection  requirements 
contained  herein,  contact  Judy  Boley  at 
(202)  418-0214.  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Action 

1.  As  part  of  the  Commission's  1998 
biennial  regulatory  review  of  its 
regulations  conducted  pursuant  to 
Section  11  of  the  Telecommunications 
Act  of  1996.  the  Commission  issued  a 
Report  and  Order  which  revises  and 
streamlines  the  Form  325,  "Annual 
Report  of  Cable  Television  Systems," 
which  is  provided  for  in  section  76.403 
of  the  Commission's  rules.  In  this 
proceeding,  the  Commission  sought  to 
strike  a  balance  to  reduce  the  burdens 
placed  upon  the  industry  and  on 
Commission  resomces  in  the  Form  325 
information  collection  process  while 
still  retaining  access  to  core  information 
that  is  needed  by  the  Commission  in 
order  to  perform  its  regulatory 
functions. 

2.  In  the  Report  and  Order,  the 
Commission  drastically  reduced  the 
number  of  system  operators  required  to 
file  the  form.  In  the  past,  the  Form  325 
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information  collection  process  applied 
to  every  cable  system  in  the  country — 
nearly  11,000  systems.  The  Report  and 
Order  states  that  the  Commission  now 
believes  that  sufficient  information 
could  be  collected  to  monitor  the  cable 
industry  by  sending  out  approximately 
1,100  forms,  an  overall  reduction  of  over 
9,000  forms.  In  this  regard,  all  cable 
systems  with  20,000  or  more  subscribers 
will  be  required  to  file  the  form 
annually.  For  those  systems  with  less 
than  20,000  subscribers,  the 
Commission  will  utilize  a  stratified 
sampling  methodology  in  order  to 
collect  information  from  that  group,  as 
opposed  to  a  mandatory  requirement  to 
have  all  of  those  systems  file  Form  325. 

3.  The  ciuxent  four  part  Form  325  will 
be  replaced  with  a  streamlined,  user- 
friendly  Form  325  containing  a  reduced 
number  of  questions.  In  addition, 
information  will  no  longer  be  collected 
on  both  a  Community  Unit 
Identification  Number  ("CUID")  basis     . 
and  a  Physical  System  Identification 
Number  ("PSID")  basis,  but  will  be 
collected  solely  on  a  PSID  basis.  This 
method  of  reporting  information  on  a 
system  basis  will  eliminate  a  previously 
cumbersome  and  excessively  detailed 
procedure  designed  to  elicit  information 
regarding  cable  operators  and  the 
communities  they  serve  on  an 
individual  commimity  unit  basis. 

4.  The  following  modifications  will  be 
made  to  the  revised  Form  325: 

General  Information 

5.  In  this  portion  of  the  form,  the 
Commission  will  solicit  information 
from  cable  operators  regarding  the 
number  of  subscribers  served  by  their 
systems  as  well  as  the  number  of 
potential  subscribers  (homes  passed) 
that  cable  operators  can  access  from 
their  systems.  Additionally,  information 
will  be  sought  regarding  miles  of  cable 
plant  and  how  much  of  the  plant  is 
devoted  to  coaxial  cable  or  fiber  optic 
cable,  including  the  niunber  and  average 
nodal  sizes  in  terms  of  subscribers 
served.  Cable  operators  will  also  be 
required  to  report  whether  their  cable 
systems  use  microwave  fecilities  as  part 
of  the  cable  plant. 

6.  In  addition,  questions  on  the  form 
will  solicit  gener^  information 
regarding  the  provision  of  digital 
services  so  that  the  Commission  can 
better  assess  the  technical  capabilities  of 
cable  systems  and  the  future  of  the  cable 
industry.  In  that  regard,  the  form  will 
ask  for  information  including:  number 
of  cable  modems  deployed  and  the 
niimber  of  cable  modem  subscribers; 
niunber  of  subscribers  requiring  set-top 
boxes  and  the  number  of  set-top  boxes 
in  inventory  and  deployed — analog/ 


digital/hybrid — and  total  amount  of 
analog  spectrum  versus  digital 
spectrum. 

Frequency  and  Signal  Distribution 
Information 

7.  In  this  part  of  the  form,  the 
Commission  will  seek  information 
pertaining  to  areas  such  as  transmitted 
spectrum  and  channel  capacity. 
Specifically,  information  will  be  sought 
regarding  upstream  channel  usage  (i.e., 
two-way  capability)  in  order  to  ascertain 
the  capabilities  of  cable  operators  to 
tradsmit  information  from  their 
subscribers'  premises  back  to  the  cable 
headend.  The  form  also  will  request 
information  regarding  downstream 
channel  usage  in  order  to  ascertain  the 
total  number  of  video  channels,  both 
analog  and  digital,  capable  of  being 
carried  on  a  system,  including  the 
niunber  of  digital  channels  per  6  MHz 
of  spectrum.  Of  that  number, 
information  will  be  sought  regarding  the 
total  number  of  channels,  including  all 
non-video  channels,  activated  and 
deUvered  on  the  system.  Operators  also 
will  be  asked  to  provide  information 
about  aggregate  totals  for  addressable 
converters,  modems  deployed,  and  the 
niunber  of  telephony  subscribers  that 
use  their  systems.  The  form  will  alsq 
require  operators  to  submit  their 
channel  lineups  and  to  identify  which 
stations  are  carried  pursuant  to  leased 
access,  government  access,  public  and 
educational  access,  and  which  stations 
are  carried  pursuant  to  must  carry  or 
retransmission  consent  provisions. 
Finally,  operators  will  be  asked  to 
provide  information  regarding  the 
number  of  tiers  carried  on  their  systems 
and  how  many  channels  may  be  carried 
on  each  of  those  tiers. 

8.  This  Report  and  Order  also 
modifies  section  76.615  of  the 
Commission's  rules  which  requires 
cable  operators  to  notify  the 
Commission  aimually  of  all  signals 
carried  in  the  aeronautical  radio 
frequency  bands,  a  requirement 
previously  fulfilled  by  the  filing  of  a 
Form  325.  Since  all  cable  operators  will 
no  longer  be  required  to  file  Form  325, 
this  requirement  will  now  be  satisfied 
by  a  cable  operator  filing  Commission 
Form  320,  "Basic  Signal  Leakage 
Performance  Report." 

Final  Regulatory  Flexibility  Analysis 

9.  Background.  As  required  by  the 
Regulatory  Flexibility  Act  ("RFA"),  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  into  the 
Notice  of  Proposed  Rule  Making 
("NPRM")  in  this  proceeding.  The 
Commission  sought  written  pubfic 
comment  on  the  possible  impact  of  the 


proposed  pohcies  and  rules  on  small 
entities  in  the  NPRM,  including 
comments  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA. 

10.  Need  for  Action  and  Objectives  of 
the  Rules.  Section  11  of  the  1996 
Telecommunications  Act  requires  the 
Commission  to  conduct  a  biennial 
review  of  regulations  that  apply  to 
operations  and  activities  of  any  provider 
of  telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  b^  no  longer  in  the  public 
interest.  Although  Section  11  does  not 
specifically  refer  to  cable  operators,  the 
Conamission  has  determined  that  the 
first  biennial  review  presents  an 
excellent  opportunity  for  a  thorough 
examination  of  all  of  the  Commission's 
regulations. 

11.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA.  While  no 
commenter  has  specifically  responded 
to  the  IRFA,  several  commenters  allege 
that  the  current  requirement  to  file  a 
Form  325  is  unnecessarily  burdensome. 
Conmienters  generally  contend  that  the 
current  Form  325  has  outlived  its 
usefulness  and  the  information 
contained  therein  is  available  fit)m  other 
sources. 

12.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  Rules 
will  Apply.  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  might  be 
affected  by  the  rules  here  adopted.  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  luider  the 
Small  Business  Act.  Under  the  Small 
Business  Act,  a  small  business  concern 
is  one  which:  (a)  is  independently 
owned  and  operated;  (b)  is  not 
dominant  in  its  field  of  operation;  and 
(c)  satisfies  any  additional  criteria  by 
the  SBA.  The  rule  implementing  a 
streamlined  Form  325  that  we  adopt  in 
this  Report  and  Order  only  will  affect 
cable  systems. 

13.  SBA  Definitions  for  Cable.  The 
SBA  has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  annual  receipts.  According  to 
the  Census  Bureau  data  from  1992,  there 
were  approximately  1,758  cable  systems 
with  less  than  $11  million  in  revenue. 

14.  Additional  Cable  System 
Definitions.  In  addition,  the 
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Commission  has  developed,  with  SBA's 
approval,  our  own  definition  of  a  small 
cable  system  operator  for  the  purposes 
of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  no  more  than 
400,000  subscribers  nationwide.  Based 
on  recent  information,  we  estimate  that 
there  were  1,439  cable  operators  that 
qualified  as  small  cable  companies  at 
the  end  of  1995.  Since  then,  some  of 
those  companies  may  have  grown  to 
serve  over  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
15.  The  Commimications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  (n  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
cable  subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  total  1.450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
niunber  of  cable  systems  that  would 

aualify  as  small  cable  operators  under 
le  definition  in  the  Communications 
Act. 

16.  Description  of  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements.  This  analysis  examines 
the  costs  and  administrative  burdens 
associated  with  our  rules  and 
requirements.  The  rule  we  adopt  today 
significantly  reduces  the  biuden  on  the 
cable  industry.  The  rule  requires  that  all 
cable  systems  having  20,000  or  more 
subscribers,  and  a  sampling  of  cable 
operators  having  less  than  20.000 
subscribers,  must  file  a  streamlined 
Form  325.  This  will  result  in  reducing 
the  filing  burden  from  nearly  11 ,000  to 
approximately  1,100  forms  filed  by 
cable  operators.  In  addition,  the  form 
itself  has  been  modified  to  be  less 
burdensome.  We  estimate  that  it  will 
take  operators  approximately  2  hours  to 
fill  out  each  newly  revised  Form  325. 
No  other  compliance  requirements  are 
imposed. 


1 7.  Steps  Taken  to  Minimize    ' 
Significant  Economic  Impact  on  Small 
and  Significant  Alternatives  Considered. 
We  believe  that  our  amended  rule  will 
alleviate  Form  325  filings  for  some 
small  cable  operators  under  the  SBA's 
definition  of  small  businesses.  In 
addition,  by  our  action  of  streamlining 
Form  325,  the  burden  on  all  cable 
operators  will  be  substantially  reduced. 

18.  It  is  ordered  that,  piusuant  to 
authority  foimd  in  Sections  4(i),  303(r) 
and  628  of  the  Conmiimications  Act  of 
1934,  as  amended,  47  U.S.C.  154{i). 
303(r)  and  548  that  section  76.403  of  the 
Commission's  rules,  and  section  76.615 
of  the  Commission's  rules,  are  amended 
as  set  forth  in  the  rule  changes. 

19.  It  is  further  ordered  that  the  rules 
as  amended  shall  become  effective  30 
days  after  publication  in  the  Federal 
Register.  The  information  collections 
contained  in  these  rules  shall  become 
effective  70  days  after  publication  in  the 
Federal  Register,  following  0MB 
approval,  unless  a  notice  is  published  in 
the  Federal  Register  stating  otherwise. 

20.  It  is  further  ordered  mat  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order, 
including  the  Final  Regiilatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

Paperwork  Reduction  Act 

This  Report  and  Order  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  (the  "1995  Act") 
and  foimd  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  take  this  opportunity  to 
comment  on  the  information  collection 
requirements  contained  in  this  Report 
and  Order  as  required  by  the  1995  Act. 
Public  comments  are  due  June  24, 1999. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciu-acy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0061. 


Title:  Annual  Report  of  Cable 
Television  Systems — Form  325. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  and  for-profit 
entities. 

Number  of  Respondents: 
approximately  1,100. 

Estimated  Time  per  Response:  2 
hours. 

Total  Estimated  Annual  Burden  to 
Respondents:  2,200  hours. 

Total  Estimated  Aimual  Cost  to 
Respondents:  $2,200.  Postage,  stationery 
and  photocopying  costs  pertaining  to 
this  filing  requirement  are  estimated  to 
be  $2  per  filing.  1,100  x  $2  =  $2,200. 

Needs  and  Uses:  The  modified  Form 
325  will  primarily  assist  the 
Commission  in  collecting  information 
regarding  the  conversion  of  cable 
systems  from  the  analog  to  the  digital 
medium.  The  information  collected  will 
allow  the  Commission  to  monitor  the 
scope  of  the  conversion  process.  The 
information  solicited  also  will  help  to 
assess  industry  compliance  with 
Commission  rules  and  to  monitor 
industry  trends  in  various  areas. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  76  as 
follows: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151, 152, 153, 154, 
301,  302,  303,  303a.  307,  308,  309,  312,  315, 
317,  325.  503,  521,  522,  531,  532,  534,  535, 
536,  537,  543,  544,  544a.  545.  548.  549.  552, 
554,  556,  558,  560,  561,  571,  572,  573. 

2.  Section  76.403  is  revised  to  read  as 
follows: 

§76.403    Cable  television  system  reports. 

The  operator  of  every  operational 
cable  television  system  that  serves 
20,000  or  more  subscribers  shall  file 
with  the  Commission  a  Form  325 
soliciting  general  information  and 
fi«quency  and  signal  distribution 
information  on  a  Physical  System 
Identification  Niunber  ("PSID")  basis. 
These  forms  shall  be  completed  and 
retiuned  to  the  Commission  within  60 
days  after  the  date  of  receipt  by  the 
operator. 
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Note:  The  Commission  retains  its  authority 
to  require  Form  325  to  be  filed  by  a  sampling 
of  cable  operators  with  less  than  20,000 
subscribers. 

3.  Section  76.615  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  76.61 5    Notification  requirements. 

All  cable  television  operators  shall 
comply  with  each  of  the  following 
notification  requirements: 

(a)  The  operator  of  the  cable  system 
shall  notify  the  Commission  annually  of 
all  signals  carried  in  the  aeronautical 
radio  frequency  bands,  noting  the  t3rpe 
of  information  carried  by  the  signal 
(television  picture,  aural,  pilot  carrier, 
or  system  control  etc.)  The  timely  filing 
of  the  FCC  Form  320  will  meet  this 
requirement. 
***** 

[FR  Doc.  99-13010  Filed  5-24-99;  8:45  am] 
BILUNG  CODE  sna-oi-p 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  222  and  253 
[DFARS  Case  99-0003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Work 
Stoppage  Report 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  eliminate  the  requirement 
for  use  of  a  specific  form  to  report  work 
stoppages  resulting  from  labor  disputes. 
The  form  is  lumecessary,  as  the  DFARS 
provides  guidance  for  preparation  of  a 
narrative  report  on  this  subject. 

EFFECTIVE  DATE:  May  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  Williams,  Defense  Acquisition 
Regulations  Council, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  99-D003. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  eliminates  the 
requirement  for  use  of  DD  Form  1507, 
Work  Stoppage  Report,  to  report  labor 
disputes  diat  could  interfere  with 
contract  performance.  The  form  is 
unnecessary  in  view  of  the  narrative 
reporting  requirement  at  DFARS 
222.101-3-70. 


This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30. 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  fiom 
small  entities  concerning  the  affected 
DFARS  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  xute  DFARS  Case  99- 
D0G3. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  222  and 
253 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  222  and  253 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  222  and  253  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

2.  Section  222.101-3  is  revised  to  read 
as  follows: 

222.101-3    Reporting  latwr  disputes. 

The  contract  administration  office 
shaU— 

(1)  Notify  the  labor  advisor,  the 
contracting  officer,  and  the  head  of  the 
contracting  activity  when  interference  is 
likely;  and 

(2)  Disseminate  information  on  labor 
disputes  in  accordance  with 
deftartmental  procedures. 

3.  Section  222.101-3-70  is  amended 
by  revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

222.101-3-70    impact  of  labor  disputes  on 
defense  programs. 

***** 

(b)  Each  contracting  activity  involved 
shall  obtain  and  develop  data  reflecting 
the  impact  of  a  labor  dispute  on  its 
requirements  and  programs.  Upon 
determining  the  impact,  the  head  of  the 
contracting  activity  shall  submit  a  report 


of  findings  and  recommendations  to  the 
labor  advisor.  This  reporting 
requirement  is  assigned  Report  Control 
Symbol  DD-ACQ(AR)1153.  The  report 
must  be  in  narrative  form  and  must 
include — 


PART253-FORMS 

4.  The  note  at  the  end  of  Part  253  is 
amended  by  removing  the  entry 
"253.303-1507  Work  Stoppage  Report.". 

[FR  Doc.  99-13040  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  SO0O-O4-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  237 
[DFARS  Case  99-0008] 

Defense  Federal  AcquisKion 
Regulation  Supplement;  Contracts 
Crossing  Fiscal  Years 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  nUe 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  contracting  officers 
to  enter  into  contracts  for  the 
procurement  of  severable  services  that 
cross  fiscal  years.  The  Federal 
Acquisition  Regulation  (FAR)  authorizes 
the  heads  of  executive  agencies  to  enter 
into  such  contracts.  This  DFARS  rule 
delegates  the  authority  to  DoD 
contracting  officers. 
EFFECTIVE  DATE:  May  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Haberlin,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (70J) 
602-0350.  Please  cite  DFARS  Case  99- 
D008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  adds  guidance  at 
DFARS  232.703-3  and  237.106  to 
supplement  the  FAR  rule  that  was 
published  as  Item  VIII  of  Federal 
Acquisition  Circular  97-09  on  October 
30,  1998  (63  FR  58600).  The  FAR  rule 
implemented  Section  801  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  (Public  Law  105-85). 
Section  801  amended  10  U.S.C.  2410a  to 
provide  authority  to  enter  into  contracts 
for  the  procurement  of  severable 
services  that  cross  fiscal  yeais.  The  FAR 
rule  permits  the  head  of  an  executive 
agency  to  enter  into  such  contracts.  This 


28110 Federal  Register /Vol.  64,  No.  100 /Tuesday,  May  25,  1999 /Rules  and  Regulations 


DFARS  rule  delegates  the  authority  to 
DoD  contracting  ofiicers. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D008. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  232  and 
237 

Government  procurement. 
Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  232  and  237 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  232  and  237  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  232— CONTRACT  FINANCING 

2.  Section  232.703-3  is  added  to  read 
as  follows: 

232.703-3    Contracts  crossing  fiscal  years. 

(b)  The  contracting  officer  may  enter 
into  a  contract,  exercise  an  option,  or 
place  an  order  imder  a  contract  for 
severable  services  for  a  period  that 
begins  in  one  fiscal  year  and  ends  in  the 
next  fiscal  year  if  the  period  of  the 
contract  awarded,  option  exercised,  or 
order  placed  does  not  exceed  1  year  (10 
U.S.C.  2410a). 

PART  237— SERVICE  CONTRACTING 

3.  Section  237.106  is  revised  to  read 
as  follows: 

237.1 06    Funding  and  term  of  service 
contracts. 

(1)  Personal  service  contracts  for 
expert  or  consultant  services  shall  not 
exceed  1  year.  The  nature  of  the  duties 
must  be — 

(i)  Temporary  (not  more  than  1  year); 
or  , 

(ii)  Intermittent  (not  cimiulatively 
more  than  130  days  in  1  year). 


(2)  The  contracting  officer  may  enter 
into  a  contract,  exercise  an  option,  or 
place  an  order  under  a  contract  for 
severable  services  for  a  period  that 
begins  in  one  fiscal  year  and  ends  in  the 
next  fiscal  year  if  the  period  of  the 
contract  awarded,  option  exercised,  or 
order  placed  does  not  exceed  1  year  (10 
U.S.C.  2410a). 

[FR  Doc.  99-13039  Filed  5-24-99;  8:45  am] 
BlUmCCOOE  500(MM-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Doclcet  No.  NHTSA-99-54iq 

RiN  2127-AH36 

Federal  Motor  Vehicle  Theft  Prevention 
Standard;  Rnal  Listing  of  Model  Year 
2000  High-Theft  Vehicle  Lines 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  final  rule  annoimces 
NHTSA 's  determination  for  model  year 
(MY)  2000  high-theft  vehicle  lines  that 
are  subject  to  the  parts-marking 
requirements  of  the  Federal  motor 
vehicle  theft  prevention  standard,  and 
high-theft  lines  that  are  exempted  from 
the  parts-marking  requirements  because 
the  vehicles  are  equipped  with  antitheft 
devices  determined  to  meet  certain 
statutory  criteria  for  MY  2000,  pursuant 
to  the  statute  relating  to  motor  vehicle 
theft  prevention. 

EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  is  efiective  May  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Motor  Vehicle  Theft 
Group,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Ms.  Proctor's  telephone  nimiber 
is  (202)  366-0846.  Her  fax  number  is 
(202)  493-2739. 

SUPPLEMENTARY  INFORMATION:  The  "Anti 
Car  Theft  Act  of  1992,"  P.  L.  102-519, 
amended  the  law  relating  to  the  parts- 
marking  of  major  component  parts  on 
designated  high-theft  vehicle  lines  and 
other  motor  vehicles.  The  Anti  Car  Theft 
Act  amended  the  definition  of 
"passenger  motor  vehicle"  in  49  U.S.C. 
§33101(10)  to  include  a  "multipurpose 
passenger  vehicle  or  light  duty  truck 
when  that  vehicle  or  truck  is  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight."  Since  "passenger  motor 
vehicle"  was  previously  defined  to 


include  passenger  cars  only,  the  effect  of 
the  Anti  Car  Theft  Act  is  that  certain 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  high-theft  vehicles 
subject  to  the  Federal  motor  vehicle 
theft  prevention  standard  (49  CFR  Part 
541). 

The  purpose  of  the  theft  prevention 
standard  is  to  reduce  the  incidence  of 
motor  vehicle  theft  by  facilitating  the 
tracing  and  recovery  of  parts  from  stolen 
vehicles.  The  standard  seeks  to  facilitate 
such  tracing  by  requiring  that  vehicle 
identification  niunbers  (VINs),  VIN 
derivative  numbers,  or  other  symbols  be 
placed  on  major  component  vehicle 
parts.  The  theft  prevention  standard 
requfres  motor  vehicle  manufacturers  to 
inscribe  or  affix  VINs  onto  covered 
original  equipment  major  component 
parts,  and  to  inscribe  or  affix  a  symbol 
identifying  the  manufacturer  and  a 
common  symbol  identifying  the 
replacement  component  parts  for  those 
original  equipment  parts,  on  all  vehicle 
lines  selected  as  high-theft. 

The  Anti  Car  Theft  Act  also  amended 
49  U.S.C.  §  33103  to  require  NHTSA  to 
promulgate  a  parts-marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (other  than  light  duty  trucks)  in 
not  to  exceed  one-half  of  the  lines  not 
designated  under  49  U.S.C.  §  33104  as 
high-theft  lines."  Section  33103(a) 
further  directed  NHTSA  to  select  only 
lines  not  designated  under  §  33104  of 
this  tide  as  high  theft  lines.  NHTSA  lists 
each  of  these  selected  lines  in  Appendix 
B  to  Part  541.  Since  §  33103  did  not 
specify  marking  of  replacement  parts  for 
below-median  lines,  the  agency  does  not 
require  marking  of  replacement  parts  for 
these  lines.  NHTSA  published  a  final 
rule  amending  49  CFR  Part  541  to 
include  the  definitions  of  MPV  and 
LDT,  and  major  component  peuls.  See 
59  F.R.  64164,  December  13, 1995. 

49  U.S.C.  §  33104(a)(3)  specifies  that 
NHTSA  shall  select  high-theft  vehicle 
lines,  with  the  agreement  of  the 
manufacturer,  if  possible.  Section 
33104(d)  provides  that  once  a  line  has 
been  designated  as  likely  high-theft,  it 
remains  subject  to  the  theft  prevention 
standard  unless  that  line  is  exempted 
under  §  33106.  Section  33106  provides 
that  a  manufacturer  may  petition  to 
have  a  high-theft  line  exempted  from 
the  requirements  of  §  33104,  if  the  line 
is  equipped  with  an  antitheft  device  as 
standard  equipment.  The  exemption  is 
granted  if  NHTSA  determines  that  the 
antitheft  device  is  likely  to  be  as 
effective  as  compliance  with  the  theft 
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prevention  standard  in  reducing  and 
deterring  motor  vehicle  thefts. 

The  agency  annually  publishes  the 
names  of  the  lines  which  were 
previously  listed  as  high-theft,  and  the 
lines  which  are  being  listed  for  the  first 
time  and  will  be  subject  to  the  theft 
prevention  standard  beginning  in  a 
given  model  year.  It  also  identifies  those 
lines  that  are  exempted  from  the  theft 
prevention  standard  for  a  given  model 
year  under  §  33104.  This  listing  also 
identifies  those  lines  {except  light-duty 
trucks)  in  Appendix  B  to  Part  541  that 
have  theft  rates  below  the  1990/1991 
median  theft  rate  but  are  subject  to  the 
requirements  of  this  standard  imder 
§33103. 

On  July  15. 1998,  the  final  listing  of 
high-theft  lines  for  the  MY  1999  vehicle 
lines  was  published  in  the  Federal 
Register  (63  FR  38096).  The  final  hsting 
identified  four  vehicle  lines  that  were 
listed  for  the  first  time  and  became 
subject  to  the  theft  prevention  standard 
beginning  with  the  1999  model  year. 

Subsequent  to  publishing  the  MY 
1999  listing,  the  agency  was  also 
informed  that  six  vehicle  lines,  the 
Chrysler  Executive  Sedan/Limousine, 
the  Ferrari  308,  the  Mazda  GLC,  the 
Suzuki  Samarai,  the  Toyota  Starlet  and 
the  Volkswagen  Rabbit  ceased 
production  prior  to  becoming  subject  to 
the  theft  prevention  standard.  Therefore, 
these  lines  have  been  deleted  from 
Appendix  A  of  this  listing. 
Additionally,  prior  to  this  listing.  Jaguar 
Cars  informed  the  agency  that  the  XJ40 
nameplate  was  used  only  as  a  bodystyle 
codename  for  the  XJ  line  prior  to 
introduction  of  the  vehicle.  Jaguar  Cars 
also  informed  the  agency  that  the  XJ6 
nameplate  erroneously  Listed  in 
Appendix  A  should  also  be  deleted 
because  it  represents  a  six-cylinder 
model  of  the  XJ  car  line  and  not  a  new 
vehicle  line.  Therefore,  the  Jaguar  XJ40 
and  XJ6  vehicle  nameplates  have  been 
deleted  from  Appendix  A  of  this  listing. 

For  MY  2000,  the  agency  identified 
five  new  vehicle  lines  that  are  likely  to 
be  high-theft  lines,  in  accordance  with 
the  procedures  published  in  49  CFR  Part 
542.  The  new  lines  are  the  Daewoo 
Nubira,  the  Daewoo  Korando  (MPV),  the 
Honda  S2000,  the  Nissan  Xteira  (MPV) 
and  the  Toyota  Echo.  In  addition  to 
these  five  vehicle  lines,  the  list  of  high- 
theft  vehicle  lines  includes  all  lines 
previously  designated  as  high-theft  and 
listed  for  prior  model  years. 

The  list  of  lines  that  have  been 
exempted  by  the  agency  from  the  parts- 
marking  requirements  of  Part  541 
includes  high-theft  lines  newly 
exempted  in  full  beginning  with  MY 
2000.  The  three  vehicle  lines  newly 
exempted  in  full  are  the  Ford  Taiuus, 


the  General  Motors  Pontiac  Grand  Am 
and  the  Nissan  Altima.  Additionally, 
three  petitions  for  modifications  to 
existing  antitheft  systems  installed  in 
lines  partially  exempted  by  the  agency 
were  granted  full  exemptions  from  the 
parts-marking  r^uirements.  Beginning 
with  MY  2000,  the  three  partially 
exempted  lines,  the  General  Motors 
Buick  LeSabre,  Cadillac  Deville  and 
Pontiac  Bonneville  are  exempted  from 
the  parts-marking  requirements  in  full. 
Additionally,  subsequent  to  publishing 
the  MY  1999  listing  of  high-theft  and 
exempted  lines,  the  agency  granted  the 
Ford  Motor  Company  an  exemption 
from  the  parts-marking  requirements  of 
the  theft  prevention  standard  for  its 
Mustang  car  line  beginning  with  the 
1999  model  year.  Therefore,  the  Ford 
Mustang  car  line  has  been  added  to 
Appendix  A-I  of  this  listing. 
Furthermore,  Appendix  A-I  has  been 
amended  to  reflect  a  nameplate  change 
for  the  General  Motors  Chevrolet 
Lumina/Monte  Carlo  car  line.  The 
Chevrolet  Lumina/Monte  Carlo 
nameplate  has  been  changed  to 
Chevrolet  Impala/Monte  Carlo 
beginning  with  MY  2000. 

Additionally,  the  agency  became 
aware  that  ten  vehicle  lines,  the  Ferrari 
Testarossa,  the  Ford  Festive,  the  General 
Motors'  Chevrolet  Celebrity,  Chevrolet 
Sprint  and  Oldsmobile  Custom  Cruiser, 
the  Mazda  Navajo,  the  Nissan  Axxess, 
the  Porsche  944,  the  Volvo  760  and  the 
Volkswagen  Fox  ceased  production 
prior  to  becoming  subject  to  the  theft 
prevention  standard  in  MY  1997. 
Therefore,  these  lines  have  been  deleted 
from  Appendix  B  of  this  listing.  The 
Land  Rover  Range  Rover  (MPV)  has  also 
been  removed  from  Appendix  B  because 
it  is  rated  at  more  than  6,000  poimds 
gross  vehicle  weight. 

The  vehicle  lines  listed  as  being 
subject  to  the  parts-marking  standard 
have  previously  been  designated  as 
high-theft  lines  in  accordance  with  the 
procediues  set  forth  in  49  CFR  Part  542. 
Under  these  procediues,  manufacturers 
evaluate  new  vehicle  lines  to  conclude 
whether  those  new  lines  are  likely  to  be 
high  theft.  The  manufactiuer  submits 
these  evaluations  and  conclusions  to  the 
agency,  which  makes  an  independent 
evaluation;  and,  on  a  preliminary  basis, 
determines  whether  the  new  line  should 
be  subject  to  the  parts-marking 
requirements.  NHTSA  informs  the 
manufacturer  in  writing  of  its 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacttirer  may  request  the 
agency  to  reconsider  the  preliminary 
detenninations.  Within  60  days  of  the 
receipt  of  these  requests,  the  agency 


makes  its  final  determination.  NHTSA 
informs  the  manufecturer  by  letter  of 
these  detenninations  and  its  response  to 
the  request  for  reconsideration.  If  there 
is  no  request  for  reconsideration,  the 
agency's  determination  becomes  final  4$ 
days  after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  lines  on  the  high-theft  list  has  been 
the  subject  of  a  final  determination 
under  either  49  U.S.C.  §  33103  or 
§33104. 

The  vehicle  lines  listed  as  being 
exempt  from  the  standard  have 
previously  been  exempted  in 
accordance  with  the  procedures  of  49 
CFR  Part  543  and  49  U.S.C.  §  33106. 

Similarly,  the  low-theft  lines  listed  as 
being  subject  to  the  parts-marking 
standard  have  previously  been 
designated  in  accordance  with  the 
procedures  set  forth  in  49  U.S.C. 
§33103. 

Therefore,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  these  listings  are 
unnecessary.  Fiulher,  public  comment 
on  the  listing  of  selections  and 
exemptions  is  not  contemplated  by  49 
U.S.C.  Chapter  331. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public 
of  previous  agency  actions  and  does  not 
impose  additional  obligations  on  any 
party,  NHTSA  finds  for  good  cause  tiiat 
the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  Impacts 

1 .  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regidatory  policies 
and  procedures.  The  agency  has  also 
considered  this  notice  imder  Executive 
Order  12866.  As  already  noted,  the 
selections  in  this  final  rule  have 
previously  been  made  in  accordance 
with  the  provisions  of  49  U.S.C. 
§  33104,  and  the  manufactxuers  of  the 
selected  lines  have  already  been 
informed  that  those  lines  are  subject  to 
the  requirements  of  49  CFR  Part  541  for 
MY  2000.  Further,  this  listing  does  not 
actually  exempt  lines  from  the 
requirements  of  49  CFR  Part  541;  it  only 
informs  the  general  public  of  all  such 
previously  granted  exemptions.  Since 
the  only  purpose  of  this  final  listing  is 
to  inform  the  public  of  actions  for  MY 
2000  that  the  agency  has  already  taken, 
a  full  regulatory  evaluation  has  not  been 
prepared. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
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Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  As 
noted  above,  the  effect  of  this  final  rule 
is  simply  to  inform  the  public  of  those 
lines  that  ate  already  subject  to  the 
requirements  of  49  CFR  Part  541  for  MY 
2000.  The  agency  believes  that  the 
listing  of  this  infonnation  will  not  have 
any  economic  impact  on  small  entities. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
hiunan  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  fustice  Reform 

This  final  rule  does  not  have  a 
retroactive  effect,  hi  accordance  with 
^  33118  when  the  Theft  Prevention 
Standard  is  in  effect,  a  State  or  political 
subdivision  of  a  State  may  not  have  a 
different  motor  vehicle  theft  prevention 
standard  for  a  motor  vehicle  or  major 
replacement  part.  49  U.S.C.  §  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
§  32909.  Section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Part  541 

Administrative  practice  and 
procediue,  LabeUng,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  541  is  amended  as  follows: 

PART  541— {AMENDED] 

1.  The  authority  citation  for  Part  541 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  33102-33104  and 
33106;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  Part  541,  Appendices  A,  A-I,  A- 
n  and  B  are  revised.  Appendices  A,  A- 
I,  A-D  and  B  are  revised  to  read  as 
follows: 


Appendix  A  to  Part  541— Lines 
Subject  to  the  Requirements  of 
This  Standard 


APPENDIX  A  TO  Part  541— Lines 
Subject  to  the  Requirements  of 
This  Standard— Continued 


Manufacturer 

Subject  lines 

Manufacturer 

Subject  lines 

ALFA  ROMEO  

Milano  161. 

GENERAL  MOTORS 

Buick  Electra. 

164. 

Buick  Reatta. 

BMW  

Z3. 

Buick  Skylark. 

6  Car  Line. 

Chevrolet  Malibu. 

CHRYSLER  

Chrysler  Cirms. 
Chrysler  Fifth  Ave- 

Chevrolet Nova. 

Chevrolet  Blazer 

nue/Newport. 

(MPV). 

Chrysler  Laser. 

Chevrolet  Prizm. 

Chrysler  LeBaron/ 

Chevrolet  Venture 

Town  &  Country. 

(MPV).2 

Chrysler  LeBaron 

Chevrolet  S-10  Pick- 

GTS. 

up. 

Chrysler's  TC. 

Geo  Storm. 

Chrysler  New  Yorker 

Chevrolet  Tracker 

Fifth  Avenue. 

(MPV). 

Chrysler  Sebring. 

GMC  Jimmy  (MPV). 

Chrysler  Town  & 

GMC  Safari  (MPV). 

Country. 

GMC  Sonoma  Pick- 

Dodge 600. 

up. 

Dodge  Aries. 

ddsmobile  Achieva 

Dodge  Avenger. 

(MYs  1 997-1 998).3 

Dodge  Colt. 

Oldsmobile  Bravada. 

Dodge  Daytona. 

Oldsmobile  Cutlass. 

Dodge  Diplomat. 

Oldsmobile  Cutlass 

Dodge  Lancer. 

Supreme  (MYs 

Dodge  Neon. 

1988-1997).* 

Dodge  Shadow. 

Oldsmobile  Intrigue. 

Dodge  Stratus. 

Pontiac  Fiero. 

Dodge  Stealth. 

Pontiac  Grand  Prix. 

Eagle  Summit. 

Saturn  Sports  Coupe. 

Eagle  Talon. 
Jeep  Cherokee 

HONDA 

Accord 

CRV  (MPV). 

(MPV). 

Odyssey  (MPV). 

Jeep  Grand  Cher- 

• 

Passport. 

okee  (MPV). 

Prelude. 

Jeep  Wrangler 

S2000.1 

(MPV). 

Acura  Integra. 

Plymouth  Caravelle. 

HYUNDAI  

Accent. 

Plymouth  Colt. 

Sonata. 

Plymouth  Laser. 

Tiburon. 

Plymouth  Gran  Fury. 

ISU2U  

Amigo. 
Impulse. 

Plymouth  Neon. 

Plymouth  Reliant. 

Rodeo. 

Plymouth  Sundance. 

Stylus. 

Plymouth  Breeze. 

Trooper/Trooper  II. 

consulier 

Consulier  GTP. 

VehiCross  (MPV).5 

DAEWOO 

Korando  (MPV).i 
Nubira.' 

JAGUAR 

XJ. 

KIA  MOTORS  

s-ii. 

FERRARI  

Mondial  8. 

328. 

Ford  Aspire. 

LOTUS  

Elan. 

MASERATI  

Biturtx). 

FORD 

Ouattroporte  226. 

Ford  Escort. 
Ford  Probe. 

MAZDA  

626. 

MX-3. 

Ford  Thundertwrd. 

MX-5  Miata. 

Lincoln  Continental. 

MX-6. 

Lincoln  Mark. 

MERCEDES-BENZ  ... 

190  D. 

Lincoln  Town  Car. 

190  E. 

Mercury  Capri. 

260E  (1987-1989). 

Mercury  Cougar. 

300  SE  (1988-1990). 

Merttur  Scorpio. 

300  TD  (1987). 

Merkur  XR4Ti. 

, 

300  SDL  (1987). 

300  SEL  420  SEL 

(1987-1990). 

560  SEL  (1987- 

1990). 

560  SEC  (1987- 

^ 

1990). 

560  SL 
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Appendix  A  to  Part  541— Lines 
Subject  to  the  Requirements  of 
This  Standard— Continued 


Manufacturer 


MITSUBISHI 


NISSAN  .... 

PEUGEOT 
PORSCHE 
SUBARU  . 

SUZUKI  ... 

TOYOTA  . 


Subject  lines 


VOLKSWAGEN 


Cordia. 

Eclipse. 

Mirage. 

Montero  (MPV). 

Montero  Sport  (MPV). 

Tredia. 

3000GT. 

240SX. 

Pathfinder. 

Sentra/200SX. 

Xterra.1 

405. 

924S. 

XT. 

SWX. 

Forester. 

Legacy. 

X90. 

Sidekick  (MYs  1997- 
1998).6 

Vitara  (MPV). 

Toyota  4-Runner 
(MPV). 

Toyota  Avalon. 

Toyota  Camry. 

Toyota  Celica. 

Toyota  Corolla/Co- 
rolla Sport. 

Toyota  Echo.^ 

Toyota  MR2. 

Toyota  RAV4  (MPV). 

Toyota  Sienna 
(MPV). 

Toyota  Tercel. 

Lexus  RX300  (MPV). 

Audi  Quattro. 

Volkswagen  Scirocco. 


APPENDIX  A-l — High-Theft  Lines 
With  Antitheft  Devices  Which 
Are  Exempted  From  the  Parts- 
Marking  Requirements  of  This 
Standard  Pursuant  to  49  CFR 
Part  543— Continued 


Appendix  A-I — High-Theft  Lines 
With  Antitheft  Devices  Which 
Are  Exempted  From  the  Parts- 
Marking  Requirements  of  This 
Standard  Pursuant  to  49  CFR 
Part  543— Continued 


Manufacturer 


BMW  

CHRYSLER  

FORD 

GENERAL  MOTORS 


HONDA 


1  Unes  added  for  MY  2000. 

2  Replaced  the  Chevrolet  Lumina  Minlvan 
nameplate  beginning  with  MY  1997. 

3Renanr»ed  the  Oldsmobile  Alero  beginning 
with  MY  1999. 

*  Renamed  the  Oldsmobile  Intri^e  begin- 
ning with  MY  1998. 

sune  added  for  MY  1999. 

6  Renamed  the  Suzuki  Vitara  beginning  with 
MY  1999  (includes  Vitara  and  Grand  Vitara 
models). 

Appendix  A-I— High-Theft  Lines 
With  Af^iTHEFT  Devices  Which 
Are  Exempted  From  the  Parts- 
Marking  Requirements  of  This 
Standard  Pursuant  to  49  CFR 
Part  543 


isuzu 


JAGUAR  .. 
MAZDA  .... 


MERCEDES-BENZ 


Manufacturer 

Subject  lines 

AUSTIN  ROVER 

Sterling. 

Subject  lines 


3  Car  Line. 
5  Car  Line. 

7  Car  Line. 

8  Car  Line. 
Chrysler  Conquest. 
Chrysler  Imperial. 
Mustang.^ 
Taurus.* 

Sukk  LeSabre. 
Buick  Park  Avenue. 
Buick  Regal/Century. 
Buick  Riviera. 
Cadillac  Allante. 
Cadillac  Deville. 
Cadillac  Seville. 
Chevrolet  Cavalier. 
Chevrolet  Corvette. 
Chevrolet  Lumina/ 

Monte  Carlo  (MYs 

1996-1999).3 
Oldsmobile  Alero. 
Oldsmobile  Aurora. 
Oldsmobile  Toronado. 
Pontiac  Bonneville. 
Pontiac  Grand  Am.* 
Pontiac  Sunfire. 
AcuraCL. 
Acura  Legend  (MYs 

1991-1996).'* 
Acura  NSX. 
Acura  RL 
Acura  SLX. 
Acura  TL. 
Acura  Vigor  (MYs 

1992-1995). 
Impulse  (MYs  1987- 

1991). 
XK8. 
929. 
RX-7. 
Millenia. 
124  Car  Line  (the 

models  within  this 

line  are): 
260E. 
300D. 
300E. 
300CE. 
300TE. 
400E. 
500E. 


Manufacturer 

Subject  lines 

129  Car  Une  (the 

models  within  this 

line  are): 

300SL. 

500SL.5 

600SL.6 

> 

SL320. 

SL500. 

SL600. 

202  Car  Une  (the 

models  within  this 

line  are): 

C220. 

C230. 

C28G. 

C36. 

C43. 

MITSUBISHI 

Galant. 

Starion. 

Diemiante. 

NISSAN 

Nissan  Attima* 

Nissan  Maxima. 

•   • 

Nissan  300ZX. 

Infiniti  130. 

Infiniti  J30. 

Infiniti  M30. 

Infiniti  QX4. 

^  • 

Nissan  300ZX. 

Infiniti  130. 

Infiniti  J30. 

Infiniti  M30. 

Infiniti  QX4. 

Infiniti  Q45. 

PORSCHE  

911. 

928. 

968. 

Boxster. 

SAAB 

900. 

9000. 

TOYOTA  

Toyota  Supra. 

Toyota  Cresskla. 

Lexus  ES. 

Lexus  GS.             * 

Lexus  LS. 

Lexus  SC. 

VOLKSWAGEN 

Audi  5000S. 

Audi  100/A6. 

Audi  200/S4/S6. 

Audi  Cabriolet. 

Volkswagen  Cabrio. 

Volkswagen  Corrado. 

Volkswagen  Golf/GTI. 

Volkswagen  Jetta/ 

Jetta  III. 

Volkswagen  Passat. 

^  Exempted  in  full  t>eginning  with  MY1999. 

2  Exempted  in  full  beginning  with  MY  2000. 

3  Renamed   Chevrolet   Impala/Monte   Carlo 
beginning  with  MY  2000. 

'Renamed  the  Acura  RL  beginning  with  MY 
1997. 

5  Renamed  the  SL500  beginning  with  MY 
1994. 

6  Renamed  the  SL600  beginning  with  MY 
1994. 
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APPENDIX  A-ll  TO  Part  541— High-Theft  Lines  With  Antitheft  Devices  Which  Are  Exempted  In-Part  From  the 
Parts-Marking  Requirements  of  This  Standard  Pursuant  to  49  CFR  Part  543 


Manufacturers 


GENERAL  MOTORS 


Subject  lines 


Cadillac  Eldorado  

Cadillac  Sixty  Special '  .. 
Oldsmobile  Ninety-Eight 

Pontiac  Firebird  

Chevrolet  Camaro  

Oldsmobile  Eighty-Eight 


Parts  to  be  mar1<ed 


^  Renamed  the  Cadillac  Concours  beginning  with  MY  1994. 


Engine,  Transmission. 
Engine,  Transmission. 
Engine,  Transmission. 
Engine,  Transmission. 
Engine,  Transmission. 
Engine,  Transmission. 


Appendix  B— Passenger  Motor  Ve- 
hicle Lines  (Except  Light-Duty 
Trucks)  With  Theft  Rates 
Below  the  1990/91  Median  Theft 
Rate,  Subject  to  the  Require- 
ments OF  This  Standard 


Manufacturer 

Subject  lines 

Ford 

Crown  Victoria 

General  Motors 

Honda  

Mercury  Grand  Mar- 
quis. 

Mercury  Sable. 

Chevrolet  Astro 
(MPV). 

GMC  Safari  (MPV). 

Civic. 

Issued  on  May  18, 1999. 
L  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-13159  Filed  5-24-99;  8:45  am] 
BHJJNO  COOE  4»10-fi»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Doclwt  No.  970703165-9117-03;  LD. 
062397A] 

RIN  0648-AKOO 

Taidng  and  Importing  Marine 
Mammals;  Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS.  upon  application  from 
North  Atlantic  Energy  Service 
Corporation  (North  Atlantic),  issues 
regulations  to  govern  the  unintentional 
take  of  small  numbers  of  seals 
incidental  to  routine  operations  of  the 
Seabrook  Station  nuclear  power  plant, 
Seabrook,  NH  (Seabrook  Station). 
Issuance  of  regulations  governing 
unintentional  incidental  takes  in 


coimection  with  particular  activities  is 
required  by  the  Marine  Mammal 
Protection  Act  (MMPA)  when  the 
Secretary  of  Commerce  (Secretary),  after 
notice  and  opportunity  fqr  conunent, 
finds,  as  here,  that  such  takes  will  have 
a  negligible  impact  on  the  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  them  for  subsistence 
uses.  This  rulemaking  does  not 
authorize  this  activity;  such 
authorization  is  imder  the  jurisdiction 
of  the  Nuclear  Regulatory  Commission 
and  is  not  within  the  jurisdiction  of  the 
Secretary.  Rather,  these  regulations 
authorize  the  vmintentionaJ  incidental 
take  of  marine  mammals  in  connection 
with  such  activities  and  prescribe 
methods  of  taking  and  other  means  of 
affecting  the  least  practicable  adverse 
impact  on  the  species,  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses. 

DATES:  Effective  from  July  1, 1999, 
through  June  30,  2004. 
ADDRESSES:  A  copy  of  the  apphcation, 
Envirorunental  Assessment  (EA)  and 
other  available  docimients  may  be 
obtained  by  writing  to  Donna  Wieting, 
Acting  Chief,  Marine  Mammal  Division, 
Office  of  Protected  Resoiuces,  NMFS, 
1315  East- West  Highway,  Silver  Spring 
MD  20910-3226,  or  by  telephoning  die 
contacts  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT:  NOAA  Desk 
Officer,  Washington,  DC  20503. 
FOR  further  information  CONTACT: 
Kenneth  R.  HoUingshead,  NMFS,  (301) 
713-2055,  or  Scott  Sandorf,  Northeast 
Regional  Office,  NMFS,  (978)  281-9388. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Section  101(a)(5)(A)  of  die  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 


taking  will  have  a  negligible  impact  on 
the  species  or  stock(s)  of  marine 
mammals,  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  uses,  and 
if  regulations  are  prescribed  setting  forth 
the  permissible  method  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Summary  of  Request 

On  June  16, 1997,  NMFS  received  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  V^dPA  from  North  Atiantic  to  take 
marine  mammals  incidental  to  routine 
operations  of  the  Seabrook  Station. 
Seabrook  Station  is  a  single  unit,  1,150 
megawatt  nuclear  power  generating 
facility  located  in  Seabrook,  NH. 
Cooling  water  for  plant  operations  is 
supplied  by  three  intake  structures 
approximately  1  mile  (1.6  km)  offshore 
in  about  60  feet  (18.3  m)  of  water. 
During  normal  power  operations,  about 
469,000  gallons  per  minute  are  drawn 
through  the  intakes  to  a  19-foot  (5.8  m) 
diameter,  3-mile  long  (4.8  km)  tunnel 
beneath  the  seafloor  and  into  large 
holding  bays  (called  forebays)  at  the 
power  plant.  Lethal  takes  of  harbor  seals 
(Phoca  vitulina),  gray  seals  (Halichoerus 
grypus),  harp  seals  {Phoca 
groenlandica),  and  hooded  seals 
(Cystophora  cristata)  are  known  to  have 
occurred  and  are  expected  to  continue 
to  occur  as  the  animals  enter  the  cooling 
water  intake  structures  and  apparenUy 
drown  enroute  to  the  forebays. 

Each  of  the  three  seawater  intake 
structures  consists  of  a  velocity  cap  that 
is  connected  to  the  subterranean  intake 
tunnel  by  vertical  risers.  The  velocity 
intake  caps  are  30  feet  (9.1  m)  in 
diameter  and  rest,  mushroom-like,  on 
top  of  9-foot  (2.7  m)  diameter  risers  that 
vertically  descend  110  feet  (33.5  m)  to 
connect  with  the  horizontal  intake 
tunnel.  The  bottom  of  the  horizontal 
intake  cap  opening  is  10  feet  (3.05  m) 
above  the  ocean  bottom,  and  the  intake 
openings  are  covered  by  vertical  bars 
that  are  spaced  16  in.  (40.6  cm)  apart. 
The  intent  of  the  vertical  bars  is  to 
reduce  the  amount  of  large  debris  that 
can  enter  the  intake.  The  purpose  of  the 
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cooling  water  intake  design  is  to 
minimize  the  rate  of  water  flow  at  the 
entrance  to  the  intakes  and  thereby 
minimize  the  entrainment  of  marine 
organisms.  The  rate  of  water  flow  at  the 
edge  of  the  velocity  intake  caps  dining 
normal,  continuous  power  operations  is 
about  0.5  feet  per  second  (0.15  m/sec; 
0.3  knots). 

Because  the  structiues  are  offshore 
and  submerged,  seals  have  not  been 
observed  entering  the  intakes,  but  they 
are  discovered  in  the  f orebays  of  the 
station.  It  is  not  beUeved  that  the 
horizontal  flow  rate  at  the  entrance  to 
the  intakes  is  strong  enough  to  sweep 
seals  into  the  intakes.  The  animals  may 
swim  into  the  structures  in  piirsuit  of 
prey  or  by  curiosity.  Once  inside  the 
velocity  cap,  the  rate  of  water  flow 
increases  in  the  risers  and  intake  timnel. 
The  accelerating,  dovimward  timiing 
flow  and  the  low-light  conditions  may 
disorient  the  seals  and  may  inhibit  their 
escape  from  the  intakes.  For  an  object 
traveling  passively  with  the  water  flow, 
the  minimum  transit  time  from  the 
offshore  intake  velocity  cap  to  the 
forebay  is  approximately  80  minutes.  A 
seal  that  enters  the  intakes  and  is  unable 
to  find  its  way  out  would  not  be  able  to 
siuvive  the  transit  through  the  intake 
timnel  to  the  plant. 

Though  Seabrook  Station  has  been  in 
commercial  operation  since  August 
1990,  no  seal  takes  were  known  to  have 
occurred  prior  to  1993  when  the 
reinains  of  two  seals  were  discovered.  In 
1994,  the  remains  of  seven  seals  were 
found  and,  in  1995,  the  remains  of  six 
to  seven  were  found.  In  1996, 12  to  17 
animals  were  taken  and,  in  1997, 10 
seals  were  taken  at  the  facility.  Lethal 
takes  for  1998  totaled  13  seals.  Given 
that  the  local  abundance  of  harbor  seals 
is  known  to  be  increasing  and  that  plant 
operations  are  scheduled  to  continue,  as 
yet  unmodified,  takes  are  likely  to 
continue  to  occur  in  the  coming  years. 
The  expected  number  of  takes  cannot  be 
estimated  at  this  point,  but  an 
examination  of  past  years'  takes  may 
illustrate  a  trend  for  upcoming  years. 

Description  of  the  Habitat  and  Marine  ' 
Mammals  Affiected  by  the  Activity 

A  description  of  the  U.S.  Atlantic 
coast  environment,  including  marine 
mammal  abundance,  distribution,  and 
habitat  can  be  found  in  the  EA  on  this 
rule.  Additional  information  on  Atlantic 
coast  marine  mammals  can  be  found  in 
Waring  et  al.  (1998).  These  documents 
are  available  upon  request  (see 
ADDRESSES). 

Suimnary  of  Potential  Impacts 

From  the  initial  report  of  a  take  in 
1993  through  1998,  die  remains  of  50  to 


56  seals  have  been  discovered  in 
Seabrook  Station's  forebays  or  on  the 
devices  used  to  clean  the  forebays' 
condenser  intake  screens.  Human  access 
to  the  forebays  is  restricted  and 
visibility  is  poor.  Consequently,  intact 
animals  occasionally  go  undetected  in 
the  forebay,  and  pieces  of  hide  and 
bones  are  recovered  in  the  screen 
washings  as  the  animals  decompose, 
causing  uncertainty  in  the  total  number 
of  animals  taken  to  date.  The  remains 
are  turned  over  to  authorized  members 
of  the  Northeast  Marine  Mammal 
Stranding  Network  for  analysis  and 
disposal.  Through  1998,  the  remains  of 
four  gray  seals,  and  skull  fragments  of 
two  harp  seals  and  of  one  hooded  seal 
have  been  identified.  Thirty-seven  of  the 
seals  have  been  positively  identified  as 
harbor  seals.  For  the  harbor  seals  whose 
ages  could  be  determined,  the  majority 
have  been  young-of-the-year.  Where 
possible,  examination  has  shown  that  11 
of  the  seals  were  males  and  16  were 
females.  To  summarize,  44  of  the  seals 
taken  have  been  identified  to  species 
and  27  have  been  identified  to  sex. 
The  regulations  limit  the  annual 
incidental  take  for  the  operation  of 
Seabrook  Station  to  20  harbor  seals  and 
four  of  any  combination  of  gray,  harp 
and  hooded  seals.  Harbor  seals  have 
constituted  the  majority  of  animals 
taken;  consequently,  that  species  has 
been  allocated  a  separate  annual 
authorization.  These  limits  are 
considered  very  conservative  because 
they  are  well  within  the  Potential 
Biological  Removal  (PBR)  level  for  those 
species  whose  PBR  levels  have  been 
calculated.  The  PBR  level  for  the 
western  North  Atlantic  harbor  seals  is 
1,859  and  the  minimum  population 
estimate  is  30,990.  The  gray  seal's 
regional  population  is  not  as  large  as 
that  of  the  harbor  seal.  The  PBR  level  is 
122  and  has  a  minimum  population 
estimate  of  2,010  in  U.S.  waters.  Harp 
and  hooded  seals  do  not  have  a 
calculated  PBR  level  because  the 
minimum  population  in  U.S.  waters  is 
unknown.  While  there  is  no  PBR  level 
calculated  for  the  harp  or  hooded  seals, 
the  minimum  population  estimates  for 
these  species  are  4.8  million  and 
400,000,  respectively. 

Mitigation 

North  AUantic  is  presenUy 
investigating  a  number  of  measures  to 
prevent  or  reduce  the  lethal  taking  of 
seals  at  Seabrook  Station.  To  date,  no 
preventative  measures  have  been 
implemented,  but  some  alternatives 
seem  to  warrant  further  study.  Designs 
of  a  physical  barrier  system  and  an 
acoustical  deterrence  array  are  still 
being  evaluated.  These  alternatives  are 


being  reviewed  for  practicabiUty  with 
regard  to  nuclear  power  safety,  costs, 
and  ability  to  withstand  the  high  energy 
offshore  environment. 

It  should  be  recognized  that,  due  to 
inherent  difficulties  in  designing, 
constructing,  and  maintaining  a 
structure  or  device  in  the  offshore  high 
energy  environment  of  the  intakes,  only 
a  reliable  and  durable  mitigation  system 
is  feasible.  Any  chosen  mitigation 
measure  must  also  be  economically  and 
technologically  feasible  as  a  means  to 
effect  "the  least  practicable  adverse 
impact"  on  the  described  pinniped 
species.  To  ensure  that  any  mitigation 
method  that  may  be  employed  is 
feasible,  NMFS  is  allowing  North 
AUantic  to  use  this  authorization  period 
to  fully  explore  any  feasible  mitigation 
methods.  If  a  method  or  combination  of 
methods  is  found  to  be  feasible,  it  must 
also  be  tested,  constructed,  deployed, 
and  be  operational  during  the  defined 
schedule  that  occurs  within  the  5-year 
authorization. 

If,  after  North  AUantic  conducts  the 
appropriate  feasibility  studies,  it  is 
determined  that  no  mitigation  measure 
is  proven  to  be  feasible  due  to 
technological,  economic,  or  safety 
reasons,  then  at  the  next  renewal  of  the 
authorization.  NMFS  and  North  AUantic 
must  further  explore  and  undertake 
steps  to  promote  the  conservation  of  the 
population  of  Gulf  of  Maine  seals  as  a 
whole.  These  measures  may  take  the 
form  of  studies  that  examine  population 
trends,  migration  patterns,  or 
enhancement  of  the  survival  of  young- 
of-the-year  seals. 

Monitoring 

This  final  rule  requires  North  AUantic 
persoimel  to  continue  their  efforts  to 
monitor  the  station  for  the  presence  of 
entrapped  seals.  Timely  awareness  of  a 
take  allows  for  a  more  comprehensive 
evaluation  on  the  level  of  takes  and  on 
the  characteristics  of  each  seal.  Seals 
that  go  undetected  in  the  intake 
circulating  system  may  decompose  and 
be  missed  during  examination  of  screen 
wash  debris. 

Monitoring  under  the  final  rule  must 
include:  (1)  twice  daily  visual 
inspection  of  the  circulating  water  and 
service  water  forebays,  (2)  daily 
inspections  of  the  intake  transition 
structure  from  April  1  through 
December  1 ,  unless  weather  conditions 
prevent  safe  access  to  the  structure,  (3) 
screen  washings  once  per  day  during 
the  peak  months  of  seal  takes  and  twice 
a  week  during  non-peak  months  of  seal 
takes,  and  (4)  examination  of  the  screen 
wash  debris  to  determine  if  any  seal 
remains  are  present. 
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Reportiiig  Requirements 

Seal  takes  must  be  reported  to  NMFS 
through  both  oral  and  written 
notification.  NMFS  must  be  notified  via 
telephone  by  the  close  of  business  on 
the  next  day  following  the  discovery  of 
any  marine  mammal  or  marine  mammal 
parts.  Written  notification  to  NMFS 
must  be  made  within  30  days.  The 
written  notification  must  also  contain 
the  results  of  any  examinations 
conducted  by  qualified  members  of  the 
Marine  Mammal  Stranding  Network  as 
well  as  any  other  information  relating  to 
the  take. 

Comments  and  Responses 

On  August  25, 1998,  NMFS  published 
a  proposed  rule  for  this  action  in  the 
Federal  Register  (63  FR  45213).  During 
the  45-day  comment  period,  NMFS 
received  comments  from  a  number  of 
organizations.  The  comments  received 
are  addressed  here. 

Compliance  vrith  the  MMPA 

Comment  1:  In  Seabrook's 
application,  it  states  that  no  takes  of 
gray  seals  have  occurred.  Takes  of  this 
species  have  occiured  at  the  station,  and 
this  fact  should  be  corrected  in  an 
amendment  to  the  application. 

Response:  At  the  time  that  the 
application  was  submitted  by  North 
Atlantic,  no  takes  of  gray  seals  had  yet 
been  reported.  However,  the  application 
did  request  an  exemption  for  takes  of 
gray  seals  due  to  the  potential  for  takes, 
and  the  proposed  rule  also  described  an 
authorization  for  this  species.  Therefore, 
no  amendment  is  necessary. 

Comment  2:  Mitigation  measures 
should  be  attempted  prior  to  any 
exemption  being  issued. 

Response:  Incidental  taking  of  seals 
due  to  this  activity  requires  an 
authorization  under  the  MMPA.  An 
authorization  under  the  MMPA  is 
required  by  the  applicant  to  continue 
taking  these  seals  incidental  to  its 
activity.  If  the  issuance  of  an 
authorization  is  delayed,  the  applicant 
could  continue  to  be  in  violation  of  the 
take  prohibitions  of  the  MMPA.  As  part 
of  this  rulemaking,  North  Atlantic  will 
have  to  investigate  mitigation 
alternatives.  Morever,  the  MMPA  does 
not  require  as  a  condition  of  granting 
incidental  take  authorizations,  that 
mitigation  measiires  be  in  place  before 
the  granting  of  Uie  authorization. 

Comment  3:  Plant  officials  should  be 
held  accountable  for  the  deaths  of  all 
seals  that  are  taken  prior  to  any 
authorization  being  issued. 

Response:  The  taking  of  marine 
mammals  is  prohibited  under  the 
MMPA  unless  exempted  by  the  MMPA 


or  authorized  by  permit.  While  seal 
takes  at  Seabrook  Station  in  the  past 
constitute  a  violation  of  the  MMPA, 
NOAA  has  discretion  on  whether  to 
enforce  the  provisions  of  the  MMPA. 
Because  North  Atlantic  has  fully    „ 
cooperated  with  NMFS  by  preparing  an 
application  for  a  small  take  exemption 
and  has  promptly  notified  NMFS  of 
each  take,  NOAA  has  determined  that 
no  benefit  would  be  gained  by  issuing 
notices  of  violation  at  this  time. 

Comment  4:  The  proposed  rule  is 
against  the  spirit  of  the  MMPA  because 
it  justifies  the  killing  of  four  species  of 
seals  by  assiuning  that  the  hardiest  seal 
species  is  doing  fine  and  that  harbor 
seals  best  lend  themselves  to  evaluating 
future  trends  in  the  regional  seal 
population.  The  proposed  rule  does  not 
reflect  this  conclusion  nor  reflect  the 
fact  that  marine  mammal  populations 
fluctuate  and  can  not  be  predicted  with 
certainty. 

Response:  Section  101(a)(5)(A)  of  the 
MMPA  directs  NMFS  to  allow,  upon 
request,  the  incidental  taking,  including 
lethal  taking,  of  marine  mammals  by 
U.S.  citizens  who  engage  in  an 
otherwise  lawful  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  met  and  regulations  issued.  One  of 
these  findings  is  that  the  taking  must 
have  no  more  than  a  negligible  impact 
upon  the  species  in  question.  While 
marine  mammal  populations  may 
fluctuate,  harbor  seal  surveys  have  been 
conducted  in  this  region  since  1981. 
Since  that  date,  the  estimated  average 
population  increase  was  4.2  percent  for 
harbor  seals.  In  addition,  the  Western 
North  Atlantic  populations  of  gray, 
harp,  and  hooded  seals  appear  to  be 
increasing  (Waring  et  al.,  1998).  While 
the  exact  numbers  of  a  particiUar  marine 
mammal  population  may  be  difficult  to 
identify,  NMFS  is  able  to  determine 
relative  trends  for  these  particular 
species  in  U.S.  waters.  However,  based 
upon  comments  received,  the  final  rule 
has  been  revised  and  will  have  an 
authorized  annual  take  limit  of  twenty 
harbor  seals  and  four  of  any 
combination  of  gray,  harp,  and  hooded 
seals. 

Comment  5:  If  optimimi  sustainable 
population  (OSP)  has  not  been 
determined  for  some  of  the  species,  no 
authorization  can  be  issued  under  the 
MMPA.  Since  there  is  no  PBR  level 
established  for  harp  and  hooded  seals, 
the  OSP  cannot  be  determined. 
Therefore,  the  negligible  impact  can  not 
be  determined.  As  in  Kokechik 
Fisherman's  Association  v.  Secretary  of 
Commerce,  the  proposed  rule  violates 
the  MMPA. 


Response:  NMFS  had  determined  that 
the  Kokechik  case  does  not  bar  issuance 
of  a  section  101(a)(5)(A)  authorization  in 
this  case.  Takings  under  section 
101(a)(5)(A)  of  the  MMPA,  which 
authorizes  the  taking  of  small  niunbers 
of  marine  mammals  by  activities  other 
than  commercial  fishing,  are  allowed  if 
certain  conditions  are  satisfied  and  the 
taking  is  having  no  more  than  a 
negligible  inpact.  Since  these  activities 
are  having  no  more  than  a  negligible 
impact  on  species  and  stocks,  they  are 
clearly  exempt  from  the  requirements  of 
sections  103  and  104  with  respect  to 
making  OSP  determinations  for  each 
affected  stock  prior  to  any  take 
authorization  (section  101(a)(5)(C)(ii)). 

As  described  in  detail  in  the  joint 
NMFS/U.S.  Fish  and  Wildlife  Service 
1989  final  rulemaking  implementing  the 
1988  MMPA  Amendments  to  the  small 
take  authorization  section  (see  54  FR 
40338,  September  29, 1989),  a  formal 
OSP  determination  is  not  required  to 
make  a  negligible  impact  determination. 
Instead,  as  in  this  case,  NMFS  can  make 
judgements  on  a  case  by  case  basis  on 
how  the  anticipated  incidental  taking 
will  affect  the  status  and  population 
trends  of  the  species  or  stocks 
concerned. 

Comment  6:  In  addressing  the  level  of 
impacts,  the  MMPA  and  Clean  Water 
Act  (CWA),  section  316(b),  are  in 
conflict.  The  standards  under  the 
MMPA  are  in  confbct  with  the  CWA 
when  examining  the  technology 
available  and  the  requirements  for 
utilizing  what  is  considered  appropriate 
technology  under  both  the  MMPA  and 
the  CWA.  Accordingly,  in  reconciling 
these  two  statutory  schemes,  the 
emphasis  should  be  on  the  greatest  level 
of  protection  possible.  The 
Environmental  Protection  Agency  (EPA) 
and  NMFS  should  also  engage  in  active 
consultation  and  coordination  on  this 
matter  to  ensure  that  NMFS  and  EPA 
exercise  their  respective  authorities  in  a 
coordinated  fashion. 

Response:  NMFS  has  been  discussing, 
and  will  continue  to  discuss,  this  action 
with  the  EPA  with  respect  to  the  MMPA 
and  EPA's  authority  under  the  CWA. 
Nothing  in  this  MMPA  rulemaking 
prohibits  the  EPA  from  taking  any  other 
independent  action  under  its  authorities 
under  the  CWA.  This  regulation  applies 
only  to  NMFS  and  its  authority  to  issue 
regulations  under  the  MMPA. 

Comment  7:  Why  was  5  years  chosen 
as  the  maximum  duration  of  the 
authorization  when  a  diu^Uon  of  lesser 
time  could  have  been  selected? 

Response:  Since  Seabrook  will  likely 
remain  in  operation  until  at  least  2026, 
North  Atlantic  could  conceivably 
require  a  nimiber  of  authorizations 
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under  the  MMPA.  By  choosing  5  years 
as  the  duration  of  the  authorization, 
NMFS  is  attempting  to  take  a  farsighted 
approach  to  any  regulatory 
requirements.  Also,  during  this  initial 
authorization  period.  North  Atlantic 
will  be  undertaking  a  niunber  of  steps  ^ 
to  attempt  to  mitigate  the  seal  takes,  and 
this  process  may  require  the  majority  of 
this  initial  authorization  period. 
However,  the  Letter  of  Authorization 
(LOA)  must  be  renewed  annually  and  if 
North  Atlantic  is  not  complying  with 
the  conditions  of  the  LOA,  or,  if  other 
information  becomes  available  about  the 
level  of  impact  of  the  taking  of  seals, 
then  NMFS  may  revoke  the 
authorization. 

Marine  Mammal  Concerns 

Comment  8:  From  the  information 
presented  by  NMFS,  it  appears  that  the 
taking  that  would  be  authorized  over  the 
5-year  period  would  have  a  negligible 
impact  on  the  affected  populations. 

Response:  NMFS  concurs  with  this 
assessment. 

Comment  9:  Species  accounts  in  the 
draft  EA  and  the  application  should  be 
corrected  to  match  die  most  recent  stock 
assessments. 

Response:  The  final  EA  will  contain 
the  inJFormation  from  the  most  recent 
NMFS  marine  mammal  stock 
assessments.  However,  the  application 
does  not  need  to  be  corrected  because  it 
used  the  stock  assessment  information 
that  was  most  current  at  the  time  of  its 
submission. 

Comment  10:  The  draft  EA  has  no 
discussion  of  other  sources  of  mortality 
to  these  marine  mammal  species  such  as 
mortality  related  to  fishery  interactions. 

Response:  The  final  EA  contains 
information  on  other  soinces  of 
mortality,  such  as  mortality  from 
commercial  fishery  interactions. 

Comment  1 1 :  Any  takes  of  harp  seals 
when  combined  with  the  total  allowable 
catch  in  Canada  and  the  directed  fishery 
in  Greenland  approaches  or  exceeds 
what  would  be  the  PBR  level  when 
calculated  using  the  United  States  PBR 
level  formula. 

Response:  For  a  take  of  a  species  to  be 
authorized  under  this  process,  the 
incidental  take  of  that  species  must  have 
no  more  than  a  negligible  impact  on  the 
species  or  stock  of  marine  mammal. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as  "an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
To  date,  there  have  been  two  reported 
takes  of  harp  seals  at  Seabrook  Station 
(one  in  1995  and  one  in  1997).  NMFS 


stated  in  its  1998  Stock  Assessment 
Report  that  harp  seals  are  primarily  a 
Canadian  stock  with  an  estimated 
minimum  population  of  4.8  million. 
This  final  rule  establishes  a  maximum 
take  of  four  harp  seal  per  year  if  no  takes 
of  gray  or  hooded  seals  occur.  Therefore, 
incidental  takes  of  harp  seals  by  North 
Atlantic  have,  and  will  continue  to 
have,  no  more  than  a  negligible  impact. 

Comment  12:  Given  that  no  PBR  level 
exists  for  harp  and  hooded  seals,  should 
North  Atlantic  be  required  to  initiate  a 
population  study  of  these  species  in 
order  to  determine  whether  its  operation 
will  really  have  a  negligible  impact? 

Response:  Although  mere  are  no 
established  PBR  levels  for  harp  and 
hooded  seals,  there  is  sufficient 
information  for  these  species  that  allows 
for  an  estimate  of  their  population  sizes 
and  trends  in  abundance.  Both  stocks 
indicate  an  increasing  population  size 
in  U.S.  waters.  Considering  these 
increasing  U.S.  and  Western  North 
Atlantic  stock  sizes,  and  given  that  the 
location  of  the  major  portion  of  harp 
and  hooded  seal  populations  is  in 
Canadian  waters,  population  studies  of 
these  species  is  unnecessary.  For  this 
rulemaking,  NMFS  considered  the  best 
scientific  information  available  relative 
to  pinniped  populations,  in  addition, 
there  is  no  actual  requirement  in  the 
MMPA  for  the  applicant  to  fund  or 
conduct  additional  research. 

Comment  13:  A  proposed  annual 
authorization  of  34  seals  seems 
unnecessarily  high,  given  the  annual 
takes  in  previous  years. 

Response:  A  conservative  niunber  was 
proposed  as  the  limit  for  authorized 
annual  takes  to  ensure,  in  part,  that 
North  Atlantic  would  have  the  ability  to 
pursue  mitigation  options  without  the 
risk  of  reaching  their  annual 
authorization  limit  and  thereby 
invalidating  their  authorization  imder 
the  MMPA  for  the  remainder  of  the  year. 
However,  due  to  the  more  stable 
incidental  take  levels  that  occxured  in 
1997  (10  seals)  and  1998  (13  seals)  and 
based  upon  comments  received,  the 
final  rule  lowers  the  annual  take 
authorization  to  20  harbor  seals  and  4  of 
any  combination  of  gray,  harp,  and 
hooded  seals.  Lowering  the  annual 
authorization  to  24  seals  from  the 
previous  limit  of  approximately  34 
animals  more  closely  parallels  the 
current  observed  trends  in  takes. 

Comment  14:  Could  the  rule  employ 
a  graduated  take  limit  that  increases 
over  the  length  of  the  authorization  to 
account  for  range  expansion  and 
population  increases? 

Response:  While  the  comment  has 
merit,  an  increasing  quota  is 
imnecessary  (see  response  to  comment 


13).  The  maximum  length  of  time  for  the 
small  take  authorization  under  the 
MMPA  to  North  Atlantic  is  5  years.  At 
the  time  of  any  future  rulemaking  for 
reauthorization  of  an  exemption  imder 
the  MMPA,  revised  conservative  take 
limits  may  be  set  that  would  reflect 
recent  knowledge  of  the  respective 
pinniped  populations  and  the  takes 
doounented  during  the  authorization. 
Any  revised  take  limit  would  also 
reflect  the  utilization  of  any  mitigation 
measures  that  are  in  effect  at  the  intake 
cooling  water  structiues. 

Comment  15:  Is  the  annual  authorized 
take  allowed  to  increase  with  increasing 
PBR  level? 

Response:  As  mentioned  previously, 
based  upon  comments  received,  the 
final  rule  uses  a  different  method  of 
establishing  the  total  annual  authorized 
takes  than  that  originally  proposed.  For 
each  year  of  this  authorization,  a 
maximum  of  20  harbor  seals  may  be 
taken  as  well  as  a  maximum  of  4  of  any 
combination  of  gray,  harp,  and  hooded 
seals  per  year.  Those  levels  are  not 
proposed  to  increase  during  this  5-year 
authorization.  Depending  upon  the 
success  of  implemented  mitigation, 
futiue  authorizations  may  propose 
increased  or  decreased  levels  of  take 
whether  or  not  individual  PBRs 
increase. 

Comment  16:  The  draft  EA 
erroneously  states  that  the  New 
Hampshire  coastal  area  is  not  in  the 
primary  range  of  the  gray  seal. 

Response:  The  New  Hampshire 
coastal  region  is  not  a  known  breeding 
or  pupping  area  for  the  gray  seal.  While 
colonies  do  exist  in  the  Nantucket  area, 
the  New  Hampshire  coastal  area  is  at  the 
edge  of  the  range  for  the  species  and  is 
not  considered  a  concentration  area  for 
gray  seals. 

Mitigation  Concerns 

Comment  1 7:  Further  testing  and 
design  of  barriers  should  be  undertaken, 
and  this  should  be  a  condition  of  any 
temporarily  granted  small  take 
authorization. 

Response:  If  a  mitigation  measure 
such  as  barriers  is  determined,  by 
NMFS,  to  be  feasible  with  respect  to 
such  factors  as  nuclear  power  safety, 
available  technology,  economics,  and 
the  ability  of  the  measure  to  withstand 
the  high  energy  offshore  environment,  a 
pilot  program  must  be  implemented  to 
test  any  alternative  that  is  chosen  as  a 
mitigation  design.  Any  testing  of  a 
mitigation  alternative  will  take  place 
after  an  authorization  is  initially  issued. 

Comment  18:  The  use  of  Acoustic 
Harassment  Devices  (AHDs)  is  opposed 
as  a  deterrence  option  at  Seabrook 
Station.  They  displace  cetaceans  as 
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demonstrated  in  the  Olesiuk  et  al. 
(1995)  paper  relating  to  harbor  porpoise 
in  British  Colombia.  Harbor  porpoise 
were  displaced  up  to  3.5  kilometers 
from  the  source  of  the  AHDs. 

Response:  The  evidence  being 
presented  that  AHDs  displace  cetaceans, 
specifically  harbor  porpoise,  is  based 
only  on  the  single  cited  study  which 
was  conducted  in  a  very  different 
physical  environment  from  that  which 
occurs  at  Seabrook  Station.  Around 
aquaculture  facilities  in  Maine,  harbor 
porpoise  have  been  observed  among 
pens  with  active  AHDs.  Therefore,  it  is 
unknown  whether  or  not  AHDs  would 
displace  harbor  porpoise  in  this  case.  In 
determining  whether  AHDs  are 
practicable  mitigation  measures  NMFS 
will  consider  all  of  the  pros  and  cons  of 
such  devices  and  their  impact  on 
pinnipeds  and  other  marine  mammals. 

Comment  19:  The  use  of  AHDs  as  a 
deterrent  option  would  likely  constitute 
a  form  of  intentional  taking  not  allowed 
under  Section  101(a)(5)(A)  of  the 
MMPA. 

Response:  Section  101(a)(5)(A) 
requires  NMFS  to  implement 
"regulations  setting  forth  *  *  * 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  such  species  or  stock  and  its 
habitat  *  *  *."  Therefore,  when 
mitigation  measures  have  been 
identified  to  lower  the  potential  for 
marine  mammals  to  be  seriously  injured 
or  killed,  those  measures,  including 
intentional  harassment  measures  would 
need  to  be  authorized  under  the 
appropriate  provision  of  the  MMPA. 

Comment  20:  Why  is  NMFS  allowing 
a  delay  in  implementing  possible 
mitigation  measures  after  it  has  received 
the  required  report  of  possible 
mitigation  measures? 

Response:  The  delay  is  necessary  to 
allow  the  applicant  the  time  necessary 
to  conduct  a  pilot  study  at  the  site  of  the 
intakes  as  well  as  to  possibly  install  a 
more  permanent  mitigation  measure 
following  that  study.  The  applicant 
could  implement  measures  in  a  shorter 
period  of  time  than  was  determined  to 
be  feasible. 

Comment  21:  Commenters  were 
concerned  over  the  time  period  for 
implementation  of  a  chosen  mitigation 
alternative  once  a  method  was 
determined  feasible.  Comments 
suggested  that  flexibility  be  given  to 
North  Atlantic  to  take  advantage  of 
outages  (periods  when  the  intakes  are 
shut  down)  when,  implementing 
alternatives,  both  before  and  after  the 
42-month  period. 

Response:  NMFS  has  determined  that 
the  42  months  is  a  practicable  and 


reasonable  requirement  for  have  North 
Atlantic  to  implement  its  mitigation 
measures.  If  an  outage  is  required  to 
complete  any  necessary  installation, 
then  North  Atlantic  will  have  to  utilize 
an  outage  period  prior  to  the  42-month 
period.  Moreover,  North  Atlantic  is  free 
to  use  any  outage  before  the  end  of  the 
42-month  period  to  implement 
mitigation  measures. 

Monitoring  Concerns 

Comment  22:  The  increased  visual 
inspections  of  the  forebays  are 
identifying  seals  in  the  fdrebay  before 
they  significantly  decompose. 

Response:  NNffS  agrees  that  the 
increased  visual  inspections  are 
identifying  seals  more  frequently  than 
in  the  past.  However,  seal  remains  are 
still  being  recovered  in  the  screen  wash 
assessments,  so  the  visual  inspections 
are  not  completely  effective  in 
discovering  seals. 

Comment  23:  North  Atlantic  has  been 
using  high  powered  searchlights  to 
inspect  the  forebays  for  the  past  year 
which  has  n^de  the  visibility  adequate 
to  identify  seal  carcasses  during  the 
twice-daily  visual  inspections. 

Response:  The  use  of  searchlights  may 
contribute  to  an  increase  in  the  ability 
of  inspectors  to  observe  any  animals  in 
the  forebay.  However,  occasionally 
water  conditions  prevent  observation  of 
seals  beneath  the  surface  of  the  water, 
regardless  of  the  tools  currently  being 
used  by  inspectors. 

Comment  24:  In  the  unlikely  event 
that  a  seal  is  not  observed  visually  and 
decomposes,  any  seal  fragments  will  be 
noticed  during  the  screen  wash 
assessment. 

Response:  While  seal  remains  are 
observed  during  screen  wash 
assessments  that  were  not  previously 
visually  observed,  there  is  no  conclusive 
proof  that  current  methods  of  inspection 
are  able  to  observe  all  seals  taken. 
However,  the  majorify  of  seals  are  likely 
discovered  under  current  practices. 

Comment  25:  In  months  in  which  seal 
mortality  has  been  the  greatest,  screen 
cleanings  (in  the  forebays)  should  occur 
twice  a  day  rather  than  twice  a  week. 
Response:  NMFS  agrees  in  part.  At 
present.  North  Atlantic  conducts  twice- 
a-week  screen  washings,  as  well  as 
visual  inspections  of  both  forebays  at 
least  twice  per  day.  However,  given  that 
seals  are  being  occassionally  missed  by 
visual  inspections  of  the  forebays, 
requiring  one  screen  washing  per  day 
during  the  peak  months  of  seal  takes  is 
considered  by  NMFS  to  be  adequate  to 
better  monitor  and  record  seal  takes. 
During  non-peak  months  of  seal  takes, 
screen  washings  will  be  required  twice 
a  week. 


Comment  26:  The  requirement  for  the 
frequency  of  inspection  of  the  intake 
transition  structin-e  should  be  changed 
to  two  inspections  per  week  between 
June  1  and  October  31  of  each  year  as 
opposed  to  the  proposed  rule 
requirement  for  year-round  daily 
inspections. 

Response:  To  make  the  monitoring 
more  effective,  the  requirement  for  the 
inspection  of  the  intake  transition 
structure  is  changed  from  the  proposed 
rule  to  daily  inspections  fit)m  April  1 
through  December  1  of  each  year  imless 
weather  conditicms  prevent  safe  access 
to  the  structure. 

Comment  27:  The  personnel 
inspecting  the  intake  circulating  water 
system  and  screen  wash  debris  should 
be  determined  to  be  qualified,  based  on 
their  having  a  sufficient  knowledge  of 
pinniped  identification,  rather  than  by  a 
determination  of  the  NMFS  Regional 
Administrator  to  approve  inspecting 
personnel. 

Response:  The  final  rule  reflects  this 
comment  by  allowing  North  Atlantic  to 
designate  inspection  personnel  based  on 
a  determination  that  Uiey  have  the 
ability  to  accurately  identify  pinniped 
and  marine  mammal  individuals  and 
marine  mammal  parts  that  occur  as  a 
result  of  the  inspections  and 
assessments. 

Comment  28:  Is  the  nearfield 
monitoring  (as  described  in  Seabrook's 
application)  sufficient  to  docimient 
migration,  habitat  use,  and  foraging 
behavior  of  the  species?  Would  this  . 
monitoring  be  required  only  if  it  is 
determined  that  no  mitigation  measure 
is  feasible? 

Response:  Monitoring  sufficient  to 
documenting  habitat  and  foraging 
behavior  is  not  necessary  for  this 
authorization.  However,  as  was  stated  in 
the  proposed  rule,  if  no  mitigation  is 
found  to  be  feasible,  then  studies  that 
explore  components  of  pinniped 
ecology  in  the  region  may  be  required. 
Therefore,  at  the  present  time,  the 
studies  that  North  Atlantic  currently 
undertakes  for  nearfield  monitoring  of 
seals  are  considered  sufficient. 

Reporting  Concerns 

Comment  29:  In  the  report  that  North 
Atlantic  will  have  to  submit  describing 
potential  mitigation  measiures.  North 
Atlantic  should  also  be  required  to  fully 
describe  those  measures  that  it  had 
previously  considered,  but  determined 
would  not  be  feasible. 

Response:  NMFS  concurs  and  the 
final  rule  includes  this  change. 

Comment  30:  Oral  reports  made  upon 
the  discovery  of  a  seal  or  seal  parts 
should  be  allowed  to  be  made  by  the 
close  of  business  on  the  next  day 
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following  the  finding  of  any  seals  or  seal 
parts  or  other  marine  mammal  parts. 

Response:  NMFS  concurs  and  has 
modified  the  rule  accordingly. 

Comment  31:  A  request  was  made  to 
change  the  requirement  for  the 
submission  of  any  necropsy  reports  to 
NMFS  firom  15  business  days  to  30  days 
to  better  accommodate  the  staff  from  the 
New  England  Aquarivun  who  perform 
the  examinations. 

Response:  NMFS  conciirs  and  has 
modified  the  rule  accordingly. 

Changes  From  the  Proposed  Rule 

NMFS  has  modified  the  final  nde  as 
follows: 

1.  The  annual  authorized  take  in 

§  216.130(b)  is  limited  to  a  maximum  of 
20  harbor  seals  and  four  of  any 
combination  of  gray,  harp,  and  hooded 
seals.  These  niunbers  more  closely 
parallel  observed  takes  in  recent  years 
but  still  provide  the  applicant  a 
conservative  limit  with  which  to  pursue 
a  mitigation  alternative. 

2.  Tne  effective  dates  of  the  rule 
stated  in  §  216.131  is  effective  from  July 
1, 1999,  through  June  30, 2004. 

3.  The  report  reqiiired  by  §  216.134  to 
be  submitted  within  6  months  from  the 
issuance  of  the  final  rule  must  include 
a  full  description  of  any  mitigation 
measures  that  were  previously 
considered,  but  determined  not  to  be 
feasible.  This  will  allow  NMFS  to 
conduct  a  more  thorough  review  of  any 
mitigation  alternatives  prior  to  any 
implementation  of  a  measure  at  the 
intakes. 

4.  The  date  §  216.134  requires  for  any 
chosen  mitigation  measure  to  be 
implemented  by  is  no  later  than  42 
months  after  the  date  of  issuance  of  the 
final  rule.  The  elimination  of  the  option 
to  have  any  chosen  mitigation 
alternative  implemented  by  42  months 
or  at  the  closest  scheduled  plant  outage 
before  or  after  that  date  will  allow  the 
applicant  sufficient  time  to  study  and 
implement  a  mitigation  alternative  yet 
establishes  a  definitive  deadline  for 
work  to  be  completed. 

5.  Section  216.135(b)  requires  that 
personnel  performing  inspections  have 
sufficient  knowledge  of  pinniped 
identification  to  discover  seal  or  seal 
parts  during  the  required  inspections 
and  assessments.  This  removes  the 
biuden  of  the  NMFS  Regional 
Administrator  to  review  each  individual 
who  is  assigned  inspection  duties  by 
North  Atlantic. 

6.  Section  216.135(d)  requires  that  the 
intake  transition  structure  be  inspected 
daily  from  April  1  through  December  1 
unless  weather  conditions  prevent  safe 
access  to  the  structure.  NMFS  believes 
that  given  the  weather  conditions  at  the 


intake  transition  structure  and  the 
periodic  nature  of  the  majority  of  seal 
takes,  there  woidd  be  no  added  benefit 
gained  from  year-roimd  daily 
inspections. 

7.  Section  216.135(e)  requires  one 
screen  washing  per  day  during  the  peak 
months  of  seal  takes  sis  specified  in  the 
LOA.  During  non-peak  months  of  seal 
takes,  screen  washings  are  required 
twice  a  week,  hicreasing  the  frequency 
of  screen  washings  during  the  peak 
months  of  seal  takes  may  allow  for  a 
greater  opportimity  to  observe  any  seals 
that  have  been  transported  to  the 
forebays  that  were  not  otherwise 
observed  visually  during  the  regular 
fbrebay  inspections. 

8.  Section  216.135(f)  requires  oral 
notification  to  NMFS  to  occur  within 
one  business  day  following  the 
discovery  of  any  seal  or  seal  parts,  or 
other  marine  mammal  or  marine 
mammal  parts.  This  change  provides 
prompt  notification  to  NMFS  of  any  seal 
takes  but  accounts  for  the  work 
schedule  of  NMFS  personnel  who 
receive  the  reports. 

9.  Section  216.135(h)  requires  that 
NMFS  receives  written  notification  of 
the  discovery  of  any  seal  or  seal  parts, 
or  other  marine  mammal  or  marine 
mammal  part,  within  30  days  frnm  the 
time.  This  change  will  allow  the  staff  at 
the  New  England  Aquariiun  more  time 
to  conduct  the  required  necropsies  and 
examinations  of  any  seal  carcasses 
recovered. 

Conclusions 

Based  upon  the  information  contained 
in  North  Atlantic's  application,  in  the 
EA  prepared  for  this  action,  and  in  this 
document,  NMFS  has  determined  that 
the  taking  of  up  to  20  harbor  seals  and 
four  of  any  combination  of  gray,  harp, 
and  hooded  seals,  annually  during  the 
next  five  years,  would  have  no  more 
than  a  negligible  impact  (as  defined  in 
§  216.3)  on  these  stocks  of  marine 
mammals.  The  best  scientific 
information  available  indicates  that  the 
harbor  seal  stocks  are  increasing  at 
about  4.2  percent  annually.  In  addition, 
the  Western  North  Atlantic  populations 
of  gray,  harp,  and  hooded  seal  stocks 
also  appear  to  be  increasing  in 
abundance  (Waring  et  al.,  1998).  The 
small  number  of  takes  by  Seabrook  is 
unlikely  to  reduce  the  rate  of 
reproduction  of  these  animals. 

National  Environmental  Policy  Act 

In  conjunction  with  the  notice  of 
proposed  authorization,  NMFS  released 
a  draft  EA  that  addressed  the  impacts  on 
the  human  environment  from  issuance 
of  the  authorization  and  the  alternatives 
to  the  proposed  action.  Comments 


received  on  the  draft  EA  during  the 
conunent  period  have  been  addressed  in 
this  dociunent.  As  a  resiilt  of  the 
findings  made  in  the  revised  EA,  NMFS 
has  concluded  that  implementation  of 
either  the  preferred  alternative  or  other 
identified  alternatives  would  not  have  a 
significant  impact  on  the  human 
environment.  As  a  result  of  that  finding, 
an  Environmental  Impact  Statement  will 
not  be  prepared.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regidation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that,  if  adopted, 
it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  the  meaning 
of  the  Regulatory  Flexibility  Act.  No 
comments  were  received  on  the 
certification  and  the  basis  for  it  has  not 
changed.  Accordingly,  a  regulatory 
flexibility  analysis  was  not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failiue  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  imless  that 
collection  of  information  displays  a 
cvurently  valid  OMB  control  number. 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 
provisions  of  the  PRA  and  which  has 
been  approved  by  the  OMB  under 
control  number  0648-0151.  This  is  the 
requirement  for  an  annual  report 
Requirements  for  reporting  on  seals  and 
seal  parts  found,  and  on  mitigation 
measiues  taken  are  not  subject  to  the 
PRA  since  they  apply  only  to  a  single 
respondent  and  are  not^n  a  rule  of 
general  applicability. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  80  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed  and  for  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these 
reporting  burden  estimates  or  any  other 
aspect  of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  216 

Exports,  Fish,  Imports,  Indians, 
Labeling,  Marine  mammals.  Penalties, 
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Reporting  and  recording  requirements, 
Seafood,  Transportation. 

Dated:  May  18, 1999. 
Andrew  A.  Roaenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  amended  as  follows: 

PART  21»— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §  216.3  a  new  definition  for 
"Administrator,  Northeast  Region"  is 
added  in  alphabetical  order  to  read  as 
follows: 

f216^    Definitions. 

*  *        •        •         • 

Administrator,  Northeast  Region 
means  Administrator,  Northeast  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298 

•  •        *        *        * 

3.  Subpart  L  is  added  to  read  as 
follows: 

Subpart  L— Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

Sec. 

216.130  Specified  activity,  specified 
geographical  region,  and  incidental  take 
levels. 

216.131  Effective  dates. 

216.132  Permissible  methods  of  taking. 

216.133  Prohibitions. 

216.134  Mitigation  requirements. 

216.135  Monitoring  and  reporting. 

216.136  Renewal  of  the  Letter  of 
Authorization. 

216.137  Modifications  to  the  Letter  of 
Authorization. 

216.138—216.140    [Reserved] 

Subpart  L— Taking  of  Marine  Mammals 
Incidental  to  Power  Plant  Operations 

§216.130    Specified  activity,  specified 
geogrspiiical  region,  and  Incidental  taice 
levels. 

(a)  Regulations.in  this  subpart  apply 
only  to  the  incidental  taking  of  harbor 
seals  [Pboca  vitulina),  gray  seals 
(Halichoerus  grypus),  harp  seals  [Phoca 
groenlandica),  and  hooded  seals 
(Cystophora  cristata)  by  U.S.  citizens 
engaged  in  power  plant  operations  at 
the  Seabrook  Station  nuclear  power 
plant,  Seabrook,  NH. 

(b)  The  incidental  take  of  harbor,  gray, 
harp,  and  hooded  seals  under  the 
activity  identified  in  this  section  is 
limited  to  20  harbor  seals  and  4  of  any 


combination  of  gray,  harp,  and  hooded 
seals  for  each  year  of  the  authorization. 

§  21 6.1 31    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  July  1, 1999  through  Jtme 
30,  2004. 

S216.132    Permissible  metliods  of  taking. 

Under  a  Letter  of  Authorization   • 
issued  to  North  Atlantic  Energy  Services 
Corporation  for  Seabrook  Station,  the 
North  Atlantic  Energy  Services 
Corporation  may  incidentally,  but  not 
intentionally,  take  marine  mammals 
specified  in  §  216.130  in  the  coiuse  of 
operating  the  station's  intake  cooling 
water  system. 

$216,133    Proiiibltions. 

Notwithstanding  takings  authorized 
by  §  216.130(a)  and  by  the  Letter  of 
Audiorization,  issued  imder  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  harbor  seals,  gray 
seals,  harp  seals,  and  hooded  seals  that 
is  other  than  incidental. 

(b)  The  taking  of  any  marine  mammal 
not  authorized  in  this  applicable 
subpart  or  by  any  other  law  or 
regulation. 

(c)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  imder  §  216.106. 

$216,134    Mitigation  requirements. 

The  holder  of  the  Letter  of 
Authorization  is  required  to  report, 
within  6  months  from  the  issuance  of  a 
final  rule,  to  the  Administrator, 
Northeast  Region,  NMFS,  on  possible 
mitigation  measures  effecting  the  least 
practicable  adverse  impact  on  the  seals 
specified  in  §  216.130.  The  report  shall 
also  include  a  recommendation  of 
which  measiues,  if  any,  the  holder 
could  feasibly  implement.  A  description 
of  any  mitigation  measiu«s  that 
Seabrook  Station  has  considered,  but 
determined  would  not  be  feasible,  must 
be  included  as  well.  After  submission  of 
such  report,  NMFS  shall  determine 
whether  the  holder  of  the  Letter  of 
Authorization  must  implement 
measures  to  effect  the  least  practicable 
adverse  impact  on  the  seals.  If  NMFS 
determines  that  such  measures  must  be 
implemented  then  NMFS  shall  specify, 
after  consultation  with  the  holder  of  the 
Letter  of  Authorization,  the  schedule 
and  other  conditions  for 
implementation  of  the  measures. 
Implementation  of  such  measiues  must 
be  completed  no  later  than  42  months 
after  the  date  of  issuance  of  the  final 
rule.  Failure  of  the  holder  of  the  Letter 
of  Authorization  to  implement  such 
measiues  in  accordance  with  the  NMFS 


specifications  may  be  grounds  to 
invalidate  the  Letter  of  Authorization. 

$  21 6.1 35    Monitoring  and  reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  NMFS  and  any  other  Federal,  state, 
or  local  agency  monitoring  the  impacts 
of  the  activity  on  harbor,  gray,  haip,  or 
hooded  seals. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  a 
qualified  individual  or  individuals 
capable  of  identifying  any  seal  or  seal 
peuts  or  marine  mammal  or  marine 
mammal  parts,  that  occur  in  the  intake 
circulating  system,  including  the  intake 
transition  structure,  both  forebays,  and 
any  marine  mammal  or  marine  mammal 
parts  observed  as  a  result  of  screen 
washings  conducted. 

(c)  The  holder  of  the  Letter  of 
Authorization  must  conduct  at  least  two 
daily  visual  inspections  of  the 
circulating  water  and  service  water 
forebays  diuing  the  period  specified  in 
the  Letter  of  Authorization. 

(d)  The  holder  of  the  Letter  of 
Authorization  must  conduct  at  least 
daily  inspections  of  the  intake  transition 
structure  from  April  1  through 
December,  unless  weather  conditions 
prevent  safe  access  to  the  structure. 

(e)  The  holder  of  the  Letter  of 
Authorization  must  conduct  screen 
washings  at  least  daily  during  the 
months  of  higher  incidents  of  observed 
takes  and  this  period  will  be  specified 
in  the  Letter  of  Authorization.  During 
the  months  not  specified  in  the  LOA, 
screen  washings  will  be  conducted 
twice  a  week.  Examination  of  the  debris 
must  be  conducted  to  determine  if  any 
seal  remains  are  present. 

(f)  The  holder  of  the  Letter  of 
Authorization  must  report  orally  to  the 
Northeast  Regional  Acbninistrator, 
NMFS,  by  telephone  or  other  acceptable 
means,  any  marine  mammals  or  marine 
mammal  parts  found  in  the  locations 
specified  in  §  216.135(b)  through  (e). 
Such  oral  reports  must  be  made  by  the 
close  of  the  next  business  day  following 
the  finding  of  any  marine  mammal  or 
marine  mammal  parts. 

(g)  The  holder  of  the  Letter  of 
Authorization  must  arrange  to  have  a 
necropsy  examination  performed  by 
qualified  individuals  on  any  marine 
mammal  or  marine  mammal  parts 
recovered  through  monitoring  as 
specified  imder  §  216.135(b)  through  (e). 

(h)  The  holder  of  the  Letter  of 
Authorization  must  also  provide  written 
notification  to  the  Administrator, 
Northeast  Region,  NMFS,  of  such 
marine  mammal  or  marine  mammal 
parts  foimd  within  30  days  from  the 
time  of  the  discovery.  This  report  must 
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contain  the  results  of  any  examinations 
or  necropsies  of  the  marine  mammals  in 
addition  to  any  other  information 
relating  to  the  circumstances  of  the  take. 

(i)  An  annual  report,  identifying 
mitigation  measures  implemented  to 
effect  the  least  practicable  adverse 
impact  on  the  seals  and/or  are  being 
considered  for  implementation  pursuant 
to  the  requirements  specified  at 
§  216.134,  must  be  submitted  to  the 
Administrator,  Northeast  Region, 
NMFS,  within  30  days  prior  to  the 
expiration  date  of  the  issuance  of  the 
Letter  of  Authorization. 

§216.136    Renewal  of  the  Letter  of 
Authorization.  * 

(a)  A  Letter  of  Authorization  issued 
.  imder  §  216.106  for  the  activity 

identified  in  §  216.130(a)  may  be 
renewed  annually  provided  the 
following  conditions  and  requirements 
are  satisfied: 

(1)  Timely  receipt  of  the  reports 
required  imder  §  216.135,  wWch  have 
been  reviewed  by  the  Administrator, 
Northeast  Region,  NMFS,  and 
determined  to  be  acceptable; 

(2)  A  determination  that  the 
maximum  incidental  take  authorizations 
in  §  216.13D(b)  will  not  be  exceeded; 
and 

-  (3)  A  determination  that  research  on 
mitigation  measures  required  imder 
§  216.134(a)  and  the  Letter  of 
Authorization  have  been  undertaken. 

(b)  If  a  species'  annual  incidental  take 
authorization  is  exceeded,  NMFS  will 
review  the  docxunentation  submitted 
under  §  216.135,  to  determine  whether 
or  not  the  taking  is  having  more  than  a 
negligible  impact  on  the  species  or  stock 
involved.  The  Letter  of  Authorization 
may  be  renewed  provided  a  negligible 
impact  determination  is  made  and  other 
conditions  and  requirements  specified 
in  §  216.136(a)  are  satisfied,  and 
provided  that  any  modifications  of  the 
Letter  of  Authorization  that  may  be 
required  are  done  pursuant  to  §  216.137. 

(c)  Notice  of  issuance  of  a  renewal  of 
the  Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  issuance. 

§216.137    Modifications  to  the  Letter  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification. 


including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
imtil  after  notice  and  an  opportunity  for 
public  comment.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  216.136,  without 
modification,  is  not  considered  a 
substantive  modification. 

(b)  If  NMFS  determines  that  an 
emergency  exists  that  poses  a  significant 
risk  to  the  well-being  of  the  species  or 
stocks  of  marine  manunals  specified  in 
§  216.130,  the  Letter  of  Authorization 
issued  pursuant  to  this  section  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  Notification  will  be  published 
in  the  Federal  Register  subsequent  to 
the  action. 

§§216.138—216.140    [Reserved] 

[PR  Doc.  99-13205  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfieric 
Administration 

50  CFR  Part  216 

[Docket  No.  960318084-8274-04;  I.D. 
071596C] 

RIN0648-AG55 

Talcing  and  Importing  Marina 
Mammals;  Taidng  Marine  Mammals 
Incidental  to  Naval  Activities; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  final  rule. 

summary:  This  document  contains  a 
correction  to  the  final  rulemaking, 
which  was  published  on  December  1, 
1998,  regarding.an  incidental  small  take 
exemption  under  the  Marine  Mammal 
Protection  Act  (MMPA)  to  take  a  small 
number  of  marine  mammals  incidental 
to  shock  testing  the  USS  SEAWOLF 
submarine  in  the  offshore  waters  of  the 
U.S.  Atlantic  coast. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS,  (301) 
713-2055. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  Decembw  1, 1998  (63  FR  66069), 
NMFS  published  the  final  rulemaking 
governing  the  taking  of  marine 
mammals  incidental  to  shock  testing  the 
USS  SEAWOLF.  The  taking  of  marine 
mammals  incidental  to  legitimate 
activities  is  authorized  by  section 

101(a)(5)(A)  of  the  MMPA,  provided 
the  takings  are  small  and  having  no 
more  than  a  negligible  impact  on 
affected  marine  mammal  stocks.  In 
order  to  mitigate  takings  of  marine 
mammals  to  the  lowest  level  practicable 
as  required  by  the  MMPA,  nMFS 
limited  the  taking  of  marine  mammals 
to  a  period  between  May  1  through 
September  30  of  any  single  year  within 
the  5-year  period  of  authorization. 

Need  for  Correction 

As  published,  the  DATES  section  in 
the  final  rule  is  in  error  and  in  need  of 
correction.  While  the  effective  dates  for 
the  authorization  to  conduct  a  shock 
trial  on  the  USS  SEAWOLF  found  in  50 
CFR  216.162.  will  remain  effective  from 
May  1  through  September  1  of  any 
single  year  between  the  years  2000  and 
2004,  in  order  for  the  document  to  be 
published  in  the  upcoming  Code  of 
Federal  Regulations,  the  DATES 
contained  in  the  preamble  to  the  rule 
will  need  to  be  changed.  This  change  is 
necessary  to  reflect  that  the  period  of 
validity  for  the  regulations  will  run  bom 
the  end  of  the  delayed  effectiveness 
period  required  by  the  Administrative 
Procedm^  Act  through  the  last  day  of 
the  period  of  authorization  under  the  5- 
year  MMPA  authorization. 

Correfition 

In  the  Federal  Register  of  December  1, 

1998,  in  FR  Doc.98-31933,  on  page 
66070,  in  the  first  coliunn,  correct  the 
"DATES"  caption  to  read: 

DATES:  Effective  from  January  1, 

1999,  through  September  30,  2004. 

Dated:  May  17, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-13204  Filed  5-24-99;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  100 

Tuesday,  May  25,  1999 


This  section  of  tti©  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  TrafBc  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 
Federar  Aviation  Administration 
14  CFR  Part  71 


[Airspace  Dociwt  No.  9»-AGL-33] 

Proi^Med  Modification  of  Class  E 
Mnpd^;  Minneapolis,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Minneapolis, 
MN.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Rimway  (Rwy)  26, 
has  been  developed  for  Anoka  Coimty- 
Blaine  Airport  (Janes  Field).  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  groimd  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to 
increase  the  radius  of  the  existing 
controlled  airspace  for  this  airport. 

DATES:  Comments  must  be  received  on 
or  before  July  12,  1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Rules 
Docket  No.  99-AGL-33.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 


Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal.  Communication 
should  identify  the  airspace  docket 
number  and  be  submitted  in  triplicate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this 
proposal  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  99-AGL-33."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  action  may  be  changed 
in  light  of  comments  received.  All 
conunents  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  Copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 


interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Minneapolis,  MN,  to 
accommodate  aircraftexecuting  the 
proposed  GPS  Rwy  26  SIAP  at  Anoka 
County-Blaine  Airport  (Janes  Field)  by 
modifying  the  existing  controlled 
airspace.  Controlled  airspace  extending 
upward  bom  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  700 
feet  or  more  above  the  surface  of  the 
earth  are  pubished  in  paragraph  6005  to 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  pubished 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Minneapolis  MN  [Revised] 

Miimeapolis-St.  Paul  International  Airport 
(Wold-Chamberlain)  Airport  DME 

(Lat.,  44''52'29"N.,  long.  93''12'23"W.) 
Minneapolis,  Anoka  County-Blaine  Airport 
Oanes  Field),  MN 

(Lat.,  44°08'42"N..  long.  93''12'41"W.) 
St.  Paul,  Lake  Elmo  Airport,  MN 

(Lat..  44''59'51"N.,  long.  92°51'20"W.) 
Minneapolis,  Airlake  Airport,  MN 

(Lat.,  44°37'40"N.,  long.  93°13'41"W.) 
Fannington  VORTAC 

(Lat.,  44''37'51"N.,  long.  93''10'55"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  20.0-mile 
radius  for  the  Minneapolis-St.  Paul 
International  Airport  (Wold-Chamberlain) 
Airport  DME  antenna,  and  within  a  6.5-mile 
radius  of  the  Anoka  County-Blaine  Airport 
(Janes  Field),  and  within  a  6.3-mile  radius  of 
Lake  Elmo  Airport,  and  within  a  6.4-mile 
radius  of  the  Airlake  Airport  and  within  3.3 
miles  each  side  of  the  084°  bearing  from  the 
Fannington  VORTAC  extending  from  the  6.4- 
mile  radius  to  14.8  miles  east  of  the  Airlake 
Airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  12, 
1999. 

Christopher  R.  Blum, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  99-13229  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

28CFRPart32 
[OJP  (BJAH2ie] 
RIN1121-AA51 

Public  Safety  Officers'  Educational 
Assistance  Program 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Public 
Safety  Officers'  Benefits  Office,  Justice. 
ACTION:  Proposed  rulemaking. 

SUMMARY:  Amendments  are  being 
proposed  to  regulations  on  Federal  Law 
Enforcement  Dependents  Assistance 
(FLEDA),  to  comply  with  the  changes 
made  to  the  authorizing  statute,  and  by 
the  Police,  Fire,  and  Emergency 
Officers'  Educational  Assistance  Act  of 
1998.  The  amendments  expand  the 
FLEDA  program  to  authorize  financial 
educational  assistance  to  the 
dependents  of  all  public  safety  officers 
whose  deaths  or  permanent  disabilities 
resulted  in  the  payment  of  benefits 
imder  the  Public  Safety  Officers' 
Benefits  (PSOB)  Program. 
DATE:  Comments  will  be  received  no 
later  than  5:00  pm  on  July  9, 1999. 
ADDRESSES:  All  comments  must  be 
written  and  shotUd  be  sent  to:  Ashton 
Flemmings,  Chief,  Public  Safety 
Officers'  Benefits  Office,  810  7th  Street, 
NW.  Washington  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ashton  Flemmings,  Chief,  Public  Safety 
Officers'  Benefits  Office,  810  7th  Street, 
ISIW.,  Washington,  DC  20531. 
Telephone:  (202)  307-0635  or  toll  free  at 
1-888-744-6513. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Justice  Assistance  (BJA) 
proposes  to  amend  the  regulations 
governing  the  Federal  Law  Enforcement 
Dependents'  Assistance  (FLEDA) 
program,  foimd  at  28  CFR  part  32, 
Subpart  B,  to  comply  with  the 
amendments  to  its  authorizing  statute, 
42  U.S.C.  3796  et  seq.,  enacted  by  the 
Police,  Fire,  and  Emergency  Officers' 
Educational  Assistance  Act  of  1998, 
Pub.  L.  No.  104-238,  112  Stat.  3495, 
(November  13, 1998),  (hereinafter  the 
Public  Safety  Officers'  Educational 
Assistance  Act  or  PSOEA  Act).  The 
PSOEA  Act  expands  the  scope  of 
eligibility  for  financial  assistance  for 
hi^er  education  to  the  dependents  of 
all  public  safety  officers,  including 
Federal  firefighters  and  state  and  local 
officers,  who  are  killed  or  permanently 
and  totally  disabled  in  the  line  of  duty. 
Previously,  the  FLEDA  program  only 
made  available  financial  assistance  for 


higher  education  to  the  dependents  of 
Federal  law  enforcement  officers  who 
were  killed  or  permanendy  and  totally 
disabled  in  the  line  of  duty.  The 
amendments  being  proposed  to  this 
subpart,  in  accordance  with  the  PSOEA 
Act,  will  allow  the  spouses  and  children 
of  all  public  safety  officers  who  are 
killed  or  permanently  and  totally 
disabled  in  the  line  of  duty,  and  with 
respect  to  whom  a  claim  has  been 
approved  under  the  Public  Safety 
Officers'  Benefits  (PSOB)  program,  to 
receive  these  educational  benefits. 

To  reflect  the  expansion  of  the 
program,  therefore,  the  name  of  the 
program  is  proposed  to  be  changed  from 
the  "Feder^  Law  Enforcement 
Dependents'  Assistance"  (FLEDA) 
program  to  the  "Public  Safety  Officers' 
Educational  Assistance"  (PSOEA) 
program.  Likewise,  the  references  in 
subpart  B  to  "Civilian  federal  law 
enforcement"  or  "Federal  law 
enforcement"  are  proposed  to  be 
changed  to  "public  si^ety." 

Section  32.37  of  the  regtUation  is 
proposed  to  be  amended  to  comply  with 
the  mandate  of  section  2(4)  of  the 
PSOEA  Act,  which  requires  the  issuance 
of  regulations  regarding  the  use  of 
"sliding  scale  based  on  financial  need  to 
ensure  that  an  eligible  dependent  who 
is  in  financial  need  receives  priority  in 
receiving  funds"  under  this  program.  In 
accordance  with  this  section,  BJA 
intends  to  calcidate  of  the  amount  of 
assistance,  if  needed,  in  such  a  maimer 
so  to  ensure  those  applicants  vho  are  in 
the  greatest  financial  need,  i.f  ,  would 
be  unable  to  attend  a  progran.  of  study 
at  a  qualified  institution  of  higher 
education  in  the  absence  of  some 
measure  of  assistance,  receive  an 
amoimt  that  wotdd  allow  them  to  do  so 
and  to  which  they  wotUd  otherwise  be 
entitled  to  imder  this  provision.  While 
the  PSOEA  Act  requires,  if  needed, 
reduction  of  the  total  amount  of 
assistance  by  the  amount  calciUated 
using  the  sliding  scale,  it  is  anticipated 
that  no  such  reduction  will  be 
necessary,  and  that  all  eligible 
dependents  will  be  able  to  receive  the 
total  amount  of  benefits  for  which  they 
qualify.  In  order  to  do  this,  applicants 
may  submit  a  statement  of  financial 
need,  with  documentation  of  such  need, 
including  information  regarding  all 
assets  and  soiuces  of  income,  such  as 
the  Internal  Revenue  Service's  form 
1040.  If  the  student  is  dependent  on  his 
or  her  parents  for  support,  information 
regarding  the  parents  income  and  assets 
may  be  required.  This  information  will 
only  be  used  to  give  priority  in 
awarding  funds  in  the  event  that  it 
appears  that  amounts  appropriated  for 
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the  program  are  not  sufficient  to  allow 
for  all  eligible  applicants  to  receive  the 
total  amount  for  which  they  qualihr. 
Retroactive  eligibility  to  on  or  after 
May  1. 1992  will  continue  for  the 
dependents  of  Federal  law  enforcement 
officers  killed  in  the  line  of  duty.  The 
dependents  of  Federal  law  enforcement 
officers,  who  were  permanently  and 
totally  disabled  in  the  line  of  duty,  are 
entitled  to  receive  benefits  imder  this 
program  if  the  disability  occurred  on  or 
after  October  1, 1996,  the  date  of  the 
enactment  of  the  original  authorizing 
legislation  for  FLEDA.  The  dependents 
of  all  other  public  safety  officers, 
consistent  with  the  authorization,  will 
be  eligible  for  benefits  on  a  retroactive 
basis  if  the  public  safety  officer  was 
kiUed  in  the  line  of  du^  on  or  after 
October  1, 1997.  The  regulations  are 
being  proposed  to  be  amended  at 
section  32.35(a)  to  reflect  this 
allowance. 

This  program  will  continue  to 
recognize  the  sacrifices  and  invaluable 
contributions  made  to  the  nation's 
safety  by  all  public  safety  officers 
through  the  availability  of  this 
assistance.  The  program  authorizes  the 
payment  of  benefits  to  eligible 
dependents  for  attendance  only  at  an 
approved  program  of  education  at 
institutions  for  higher  education.  The 
standards  regarding  eligible  institutions 
and  the  calculation  of  education 
benefits  remain  unchanged  £rom  the 
standards  currently  used  under  the 
FLEDA  program,  and  readers  are 
encouraged  to  consult  the  preamble  to 
the  FLEDA  final  rule  at  62  FR  37713, 
July  15, 1997,  for  a  detailed  discussion 
of  the  operation  and  mechanics  of  the 
program. 

While  the  regulation,  on  the  whole, 
remains  very  much  unchanged, 
comments  are  sought  from  all  interested 
.  persons  on  any  of  the  information 
contained  herein,  and  particidarly  on 
the  use  of  a  sliding  scale  to  ensure 
benefits  are  paid  to  those  with  the 
greatest  financial  need.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered. 

In  order  to  implement  the  PSOEA 
program  promptly  to  provide  financial 
assistance  to  qualified  dependents,  the 
public  comment  period  for  this  rule  is 
forty-five  days. 

Executive  Order  12866 

This  regulation  has  been  written  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Sec.  1(b),  Principles  of 
Regulation.  The  Office  of  Justice 
Programs  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  Sec.  3{f), 
Regulatory  Planning  and  Review,  and 


accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
The  FLEDA  program  will  be 
administered  by  the  Office  of  Justice 
Programs,  and  any  funds  distributed 
under  it  shall  be  distributed  to 
individuals,  not  entities,  and  the 
economic  impact  is  limited  to  the  Office 
of  Justice  Program's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  section,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Sec.  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  cost  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  proposed 
regulation  have  been  approved  by  the 


Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  35040i)).  In 
accordance  with  5  CFR  1320.5(b),  the 
0MB  control  number  pertaining  to  the 
collection  of  information  is  1121-0220. 

List  of  Sub|ect8  in  28  CFR  Part  32 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Law  enforcement  officers. 

For  the  reasons  set  out  in  the 
preamble,  the  Bureau  of  Justice 
Assistance  proposes  to  amend  28  CFR 
part  32  as  follows: 

PART  32— PUBLIC  SAFETY  OFHCER'S 
DEATH  AND  DISABILITY  BENEFITS 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Part  L  of  title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
as  amended  (42  U.S.C.  3711  et  seq.) 

Subpart  B— [Amended] 

2.  The  heading  of  Subpart  B  is 
amended  by  revising  "Federal  Law 
Enforcement  Dependents"  to  read 
"Public  Safety  Officers'  Educational". 

3.  Section  32.31  is  revised  to  read  as 
follows: 

§32.31    Purpose. 

This  subpart  implements  the  Federal 
Law  Enforcement  Dependents 
Assistance  Act  of  1996,  as  amended  by 
the  Police,  Fire,  and  Emergency 
Assistance  Act  of  1998,  which 
authorizes  the  payment  of  financial 
assistance  for  the  purpose  of  higher 
education  to  the  dependents  of  public 
safety  officers  who  are  foimd,  imder  the 
provisions  of  subpart  A  of  this  part,  to 
have  died  as  a  direct  and  proximate 
result  of  a  personal  injury  sustained  in 
the  line  of  duty,  or  to  have  been 
permanently  and  totally  disabled  as  the 
direct  result  of  a  catastrophic  injury 
sustained  in  the  line  of  duty. 

4.  Section  32.32  is  amenaed  by 
revising  paragraphs  (a),(b)(3),(c),(d),  and 
(f)  to  read  as  follows: 

§32.32    Definitions. 

***** 

(a)  The  Act  means  the  Federal  Law 
Enforcement  Dependents  Assistance  Act 
of  1996,  Pub.  L.  104-238,  Oct.  3,  1996, 
as  amended  by  the  Police,  Fire,  and 
Emergency  Assistance  Act  of  1998,  Pub. 
L.  104-238.  codified  as  Subpart  2  of  Part 
L  of  title  I  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  42  U.S.C. 
3796d  et seq. 

(b)*  *  * 

(3)  PSOEA  means  tiie  Public  Safety 
Officers'  Educational  Assistance 
program  administered  by  the  Bureau 
imder  this  subpart. 
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(c)  Public  safety  officer  is  an  officer  as 
defined  in  §  32.2(j),  with  respect  to 
whom  PSOB  benefits  have  been 
approved  under  subpart  A  of  this  part 
on  account  of  the  ofGcer's  death  or 
disability  in  the  line  of  duty. 

(d)  Child  means  any  person  who  was 
the  biological,  adopted,  or  posthumous 
child,  or  the  stepchild,  of  a  public  safety 
officer  at  the  time  of  the  officer's  death 
or  disabling  injury  with  respect  to 
which  PSOB  benefits  were  approved 
under  subpart  A  of  this  part.  A  step- 
child must  meet  the  provisions  set  forth 
in  §32.15. 

(e)*  *  * 

(f)  Dependent  means  the  child  or 
spouse  of  any  eligible  public  safety 
officer. 
***** 

5.  Section  32.33  is  amended  by 
revising  paragraph{a)(l)  to  read  as 
follows: 

§32.33    Eligibility  for  aMistance. 
(a)  *  *  * 

(1)  The  child  of  any  public  safety 
officer  with  respect  to  whom  PSOB 
benefits  have  been  approved  under 
subpart  A  of  this  part; 

*        *        *        *        * 

6.  Section  32.34  is  amended  by 
revising  paragraph  {b)(2)  to  read  as 
follows: 

§  32.34    Application  for  assistance. 

***** 

(b)*  *  * 

(2)  In  the  case  of  a  disabled  public 
safety  officer  approved  for  PSOB 
benefits  under  subpart  A  of  this  part, 
applicants  for  assistance  luider  this 
subpart  must  submit  birth  or  marriage 
certificates  or  other  proof  of  relationship 
consistent  with  §§  32.12  (spouse)  and 
32.13  (child),  if  such  evidence  had  not 
been  submitted  with  respect  to  the 
PSOB  claim. 


§32.35    [Amended] 

7.  Section  32.35(a)  is  amended  by 
inserting  "or  permanently  and  totally 
disabled  in  the  line  of  duty  on  or  after 
October  3, 1996,  and  each  dependent  of 
a  public  safety  officer  killed  in  the  line 
of  duty  on  or  after  October  1, 1997"  after 
"1992." 

8.  Section  32.37  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§32.37    Determination  of  benefits. 

***** 

(c)  Benefits  payable  under  this 
subpart  shall  be  in  addition  to  any  other 
benefit  that  may  be  due  from  any  other 
source,  except  that,  if  the  PSOEA 
assistance  in  combination  with  othOT 


benefits  would  exceed  the  total 
approved  costs  for  the  applicant's 
program  of  education,  the  assistance 
vmder  this  subpart  will  be  reduced  by 
the  amoimt  of  such  excess. 

(d)  Benefits  will  be  calculated  in  such 
a  manner  so  as  to  ensure  those 
applicants  who  qualify  for  benefits,  and 
who  are  in  financial  need,  i.e.  would  be 
unable  to  attend  a  program  of  study  at 
a  qualified  institution  of  higher 
education  in  the  absence  of  the  total 
benefit  for  which  they  qualify,  receive 
priority  in  receiving  the  authorized 
assistance.  Those  quaUfied  applicants 
who  are  in  financial  need,  as 
determined  by  BJA,  will  receive  an 
amoimt  of  benefits  to  which  they  are 
entided,  and  which  allow  them  to 
attend  the  approved  program  of  study. 
Those  qualified  applicants  whose 
attendance  at  a  program  of  study  at  an 
institution  of  higher  education  is  not 
contingent  on  the  award  of  benefits 
under  this  part,  may  receive  a  reduced 
amoimt  of  benefits  in  the  event  that 
funds  appropriated  under  this  program 
are  not  sufficient  to  award  all  qualified 
applicants  the  total  amount  of  benefits 
to  which  they  are  otherwise  entitled. 

Dated:  May  14,  1999. 
Nancy  Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  99-12855  Filed  5-24-99;  8:45  am] 

aiLUNG  CODE  4410-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD1 3-99-008] 

RIN2115-nAE47 

Drawbridge  Operations  Regulations; 
Willamette  River,  OR 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  operating  regulations  for  all 
the  Multnomah  County  drawbridges  and 
the  Union  Pacific  drawbridge  across  the 
Willamette  River  at  Portland,  Oregon. 
The  proposed  amendment  would  extend 
by  one  half-hour  each  the  morning  and 
afternoon  periods,  Monday  throu^ 
Friday  (except  Federal  or  State 
holidays),  that  the  draws  need  not  open 
for  the  passage  of  vessels.  These 
weekday  draw-closure  periods  serve  to 
relieve  congestion  at  peak  times  for 
street  traffic. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  26, 1999. 


ADDRESSES:  You  may  mail  comments  to 
Commander  (oan).  Thirteenth  Coast 
Guard  District,  915  Second  Avenue, 
Seattle,  Washington,  98174-1067.  or 
deliver  them  to  room  3510  between  7:45 
a.m.  and  4:15  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Mikesell,  Chief,  Plans  and  Programs 
Section,  Aids  to  Navigation  and 
Waterways  Management  Branch, 
Telephone  (206)  220-7272. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  identify  this 
rulemaking  (CGD  13-99-008)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  envelopes  or  postcards.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  the  proposed  rule  in  view 
■  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Coast  Guard 
include  the  reasons  why  a  hearing 
would  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  purpose  of  the  proposed  change 
to  §  117.897  is  to  make  the  periods  in 
which  the  draws  need  not  open  for  the 
passage  of  vessels  congruent  with  the 
periods  of  peak  commuter  street-traffic 
in  Portland.  The  current  closed  periods 
are  from  7  a.m.  to  8:30  a.m.  and  4  p.m. 
to  5:30  p.m.,  Monday  through  Friday, 
except  for  holidays.  Traffic  on  highways 
and  streets  has  increased  in  recent  years 
in  Portland.  With  the  periods 
lengthened  by  a  half-hour  each,  the 
closures  coincide  better  with  the  actual 
periods  of  peak  road  travel.  The 
lengthening  of  the  periods  by  this 
modest  amount  should  not 
unreasonably  impede  navigation.  The 
Coast  Guard  has  no  record  of  complaints 
against  the  closed  periods  n(jw  in  effect. 

The  bridges  subject  to  this  proposed 
change  are  the  Broadway  Bridge  at  mile 
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11.7,  the  Steel  Bridge  at  mile  12.1,  the 
Bumside  Bridge  at  mile  12.4,  the 
Morrison  Bridge  at  mile  12.8,  and  the 
Hawthorne  Bridge  at  mile  13.1. 
Multnomah  Coimty  owns  all  of  these 
bridges,  except  Steel  Bridge,  which  the 
Union  Pacific  Railroad  owns.  The  upper 
deck  of  this  double-decked  vertical-Uft 
bridge  is  a  roadway  operated  by  the 
Oregon  Department  of  Transportation. 

Discussion  of  Proposed  Rule 

By  lengthening  the  periods  by  one 
half-hour  when  the  draw  spans  need  not 
open  for  the  passage  of  vessels,  Monday 
through  Friday,  we  should  reduce  traffic 
congestion.  The  revised  closed  periods 
will  coincide  more  accurately  with 
periods  of  peak  commuter  travel  on 
arterial  streets  of  Portland. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3]  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  proposed  rule  would 
improve  commuter  traffic  flow  without 
unreasonably  hindering  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  "small 
entities"  include  small  businesses,  not- 
for  profit  organizations  that  are 
independently  owrned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  Therefore, 
for  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  rule,  if  adopted,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
impact  on  your  business  or 
organizations,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 


to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  rule  does  not  hate 
sufficient  federalism  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Figure 
2-1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  fi-om  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  does  not  have  a  significant 
effect  on  the  environment.  No  vmtten 
"Categorical  Exclusion  Determination" 
is  required  for  this  proposed  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117oftitle33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Revise  §  117.897(a)(1)  introductory 
text  to  read  as  follows: 

§  1 1 7.897    Willamette  River. 

(a)  *  *  * 

(1)  The  draws  shall  open  on  signal 
except  that  fi-om  7  a.m.  to  9  a.m.  and  4 
p.m.  to  6  p.m.  Monday  through  Friday 
the  draws  of  the  Broadway,  Steel  (upper 
deck  only),  Bumside,  Morrison,  and 
Hawthorne  Bridges  need  not  open  for 
the  passage  of  vessels.  These  closed 
periods  are  not  effective  on  New  Year's 
Day,  Memorial  Day,  Fourth  of  July, 
Labor  Day,  Thanksgiving  Day,  or 
Christmas  Day  or  other  holidays 
observed  locally  under  State  law.  At 
least  one  hoiu^'s  notice  shall  be  given  for 
openings  of  the  Bumside  Bridge  and  the 


Morrison  Bridge,  Monday  through 
Friday,  fi-om  8  a.m.  to  4:30  p.m.  At  all 
other  times  at  least  two  hours'  notice 
shall  be  given.  Notice  shall  be  given  by 
marine  radio,  telephone,  or  other  means 
to  the  drawtender  at  the  Broadway 
Bridge  for  vessels  bound  upstream  and 
to  the  drawtender  at  the  Hawthorne 
Bridge  for  vessels  bound  downstream. 
During  Rose  Festival  Week  or  when  the 
water  elevation  reaches  and  remains 
above  +12  feet,  the  draws  will  open  on 
signal  without  advance  notice,  except 
during  the  normal  closed  periods 
identified  in  this  paragraph  (a)(1). 
Opening  signals  are  as  follows: 
***** 

Dated:  May  6, 1999. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coast  Guard  District. 
[FR  Doc.  99-12957  Filed  5-24-99;  8:45  am) 
BILUNG  CODE  49ia-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-99-010] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Shrewsbury  River,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  mles  governing  the 
Rt-36  Bridge,  at  mile'1.8,  across  the 
Shrewsbury  River  at  Highlands,  New 
Jersey.  This  change  is  necessary  to  help 
alleviate  vehicular  traffic  congestion 
caused  by  frequent  bridge  openings. 
This  proposed  mle  is  expected  to  help 
relieve  the  traffic  congestion  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  26, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
MA  02110-3350,  or  deliver  them  at  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  nimiber 
is  (617)  223-8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  documents  as  indicated 
in  this  preamble  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-OlOl  and  the  specific 
section  of  this  dociunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  imder 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background 

The  Rt-36  Bridge,  at  mile  1.8,  across 
the  Shrewsbury  River,  has  a  vertical 
clearance  of  35  feet  at  mean  high  water 
(MHW)  and  39  feet  at  mean  low  water 
(MLW).  The  existing  operating 
regulations  for  the  RT-36  Bridge,  at 
§  117.755,  require  the  bridge  to  open  on 
signal,  except  that,  from  Memorial  Day 
through  Labor  Day  on  Saturdays, 
Sundays,  and  holidays,  from  10  a.m.  to 
7  p.m.,  the  draw  need  be  opened  only 
on  the  hour  and  half  hour.  The  RT-36 
Bridge  log  data  from  1995,  1996  and 
1997,  May  through  October,  indicates 
the  following  number  of  openings:  May, 
1239,  962.  and  1490;  June,  1601,  3216, 
and  2508;  July,  2789,  2314,  and  3093; 
August,  2215,  4947,  and  3110; 
September,  1912,  2747,  and  2011; 
October,  1225,  3096,  and  1569, 
respectively.  The  number  of  openings  is 
quite  high  diu'ing  the  summer  months, 
resulting  in  frequent  traffic  congestion. 
The  bridge  owner,  NJDOT,  originally 
requested  that  the  RT-36  Bridge  shall 
open  on  signal  on  the  hour  and  half 
hoiir,  from  7  a.m.  to  10  p.m..  May  15th 
through  October  15th.  The  vehicular 
traffic  coiuts  did  not  support  the  need 


to  limit  bridge  openings  imtil  10  p.m. 
daily.  The  traffic  coimts  indicated  the 
hours  7  a.m.  to  8  p.m.  were  the  hoius 
each  day  that  the  most  vehicles  passed 
over  the  bridge.  The  Coast  Guard,  as  a 
result  of  the  data  reviewed,  is  proposing 
that  the  bridge  open  on  signal  on  the 
hour  and  half  hour  from  7  a.m.  to  8 
p.m..  May  15th  through  October  15th. 
At  all  other  times  the  draw  shall  open 
on  signal. 

Discussion  of  Proposal 

The  Coast  Guard  proposes  to  revise 
the  operating  rules  at  §  117.755(a), 
governing  the  RT-36  Bridge,  mile  1.8, 
across  the  Shrewsbury  River  at 
Highlands,  New  Jersey.  This  proposal 
will  require  the  bridge  to  open  on 
signal,  except  that,  from  May  15th 
through  October  15th,  7  a.m.  to  8  p.m., 
the  draw  need  oidy  open  on  the  hoiu 
and  half  hour. 

This  proposal  is  expected  to  help 
relieve  the  traffic  congestion  caused  by 
frequent  bridge  openings  during  the 
summer  months  and  still  provide  for  the 
reasonable  needs  of  navigation. 
Mariners  can  still  pass  through  the 
bridge,  except  that  they  simply  need  to 
schedule  theu  transits  to  occiir  on  the 
hour  and  half  hour  during  the  siunmer 
months. 

The  Coast  Guard  believes  this 
proposed  rule  provides  a  reasonable 
balance  for  the  needs  of  both  vehicular 
and  navigational  modes  of 
transportation. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  Feb.  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  will  still  open  each  half  hour 
and  that  the  mariners  will  still  be  able 
to  transit  the  waterway.  The  mariners 
will  be  required  by  this  proposed  rule 
to  simply  schedule  their  transits  to 
adjust  to  the  bridge  opening  schedule. 
The  Coast  Guard  believes  this  rule  will 
relieve  the  vehicular  traffic  congestion 
and  also  meet  the  needs  of  navigation. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  section  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  wiU  have  a 
significant  economic  impact  on  yova 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  quaUfies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Section 
2.B.2..  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation  because  promulgation  of 
drawbridge  regulations  have  been  found 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination'"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  ofSubjects  in  33  CFR  part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  iu  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  secUon  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039.  Section  117.793  is  revised  to  read 
as  follows: 

2.  Section  117.755(a)  is  revised  as 
follows: 

§117.755    StirewMbury  River 

(a)  The  Rt-36  Bridge,  mile  1.8,  at 
Highlands,  New  Jersey,  shall  open  on 
signal,  except  that,  from  May  15th 
through  October  15th,  7  a.m.  to  8  p.m., 
the  draw  need  open  only  on  the  hour 
and  half  hour.  The  owners  of  the  bridge 
shall  provide  and  keep  in  good  legible 
condition,  two  boards  gages  painted 
white  with  black  figures  not  less  than 
eight  inches  high  to  indicate  the 
clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be 
placed  on  the  bridge  so  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  from  either  up 
or  down  stream. 
*        •        *        *        « 

^Dated:  May  13, 1999. 
"kM.  Larrabee, 

Rear  Admiral,  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  99-13239  Filed  5-24-99;  8:45  am] 

BILLING  COOE  4910-16-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-99-051] 

RIN2115-AA97 

Safety  Zone:  Macy's  Fourth  of  July 
Fireworks,  East  River,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
East  River  for  the  Macy's  Fourth  of  July 
Fireworks.  Display.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  diuing  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  East  River. 
DATES:  Comments  must  be  received  on 
or  before  Jime  15, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-99-051),  Coast  Guard  Activities 
New  York.  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 


deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copjring  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  ; 

interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-051)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  conmients  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  dining  the  conmient 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Macy's  East,  Inc.  has  submitted  an 
Application  for  Approval  of  a  Marine 
Event  for  a  fireworks  display  in  the  East 
River.  The  proposed  regulation 
establishes  a  temporary  safety  zone  in 
all  waters  of  the  East  River  east  of  a  line 
drawn  from  the  Fireboal  Station,  at 
Battery  Park,  Manhattan,  New  York  in 
approximate  position  40°42'16"N 
074°01'07"W  (NAD  1983)  to  Governors 
Island  Light  (LLNR  35010),  in 


approximate  position  40°41'35"N 
074°01'1 1"W  (NAD  1983);  north  of  a 
line  drawn  fit)m  the  Brookljm  Battery 
Timnel  ventilator  shaft  at  Governors 
Island,  New  York,  in  approximate 
position  40°41'35"N  074''01'11"W  (NAD 
1983)  to  the  northwest  comer  of  Pier  6, 
Brooklyn,  New  York;  south  of  a  line 
drawn  from  Lawrence  Point 
(40°47'27"N  073°54'35"W  (NAD  1983)) 
to  Stony  Point  (40°47'48"N 
073"'54'42"W  (NAD  1983)),  and  south  of 
the  Harlem  River  Foot  Bridge,  New 
York.  This  safety  zone  area  also 
includes  all  waters  of  Newtown  Creek 
west  of  the  Pulaski  Bascule  Bridge.  The 
proposed  safety  zone  is  effective  from 
7:30  p.m.  until  11:30  p.m.  on  July  4th, 
1999.  There  is  no  rain  date  for  this 
event.  The  proposed  safety  zone    ■ 
prevents  vessels  from  transiting  this 
portion  of  the  East  River  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  6  separate  barges  in  the  area.  No 
vessel  may  enter  the  safety  zone  without 
permission  of  the  Captain  of  the  Port, 
New  York. 

In  order  to  facilitate  an  orderly 
viewing  of  and  departure  after  the  event, 
vessels  less  than  20  meters  (65.6  feet)  in 
length,  canying  persons  for  the  purpose 
of  viewing  the  fireworks,  may  take 
position  in  the  following  three  areas:  (1) 
All  waters  of  the  East  River  south  of:  (i) 
a  line  drawn  from  Lawrence  Point 
(40°47'27"N  073''54'35"W  (NAD  1983)) 
to  Stony  Point  40''47'48"N  073''54'42"W 
(NAD  1983)):  (ii)  the  Harlem  River  Foot 
Bridge,  and  north  of  the  southern  end  of 
Roosevelt  Island;  (2)  in  Newtown  Creek, 
east  of  the  Pulaski  Bascule  Bridge.  (3)  in 
Buttermilk  Channel,  south  of  a  line 
drawn  from  the  Brookl5m  Battery 
Tunnel  ventilator  shaft  at  Governors 
Island,  New  York,  in  approximate 
position  40°41'35"N  074°01'11"W  (NAD 
1983)  to  the  northwest  comer  of  Pier  6, 
Brooklyn,  New  York; 

Vessels  equal  to  or  greater  than  20 
meters  (65.6  feet)  in  length,  carrying 
persons  for  the  piupose  of  viewing  the 
fireworks,  may  take  position  in  an  area 
at  least  200  yards  off  the  bulkhead  on 
the  west  bank  and  just  off  the  pierhead 
faces  on  the  east  bank  of  the  East  River 
between  the  Williamsbiug  Bridge  and  a 
line  drawn  from  East  15th  Street, 
Manhattan,  to  a  point  due  east  on  the 
Brookl)Ti  shore  at  the  north  comer  of 
the  Bushwick  Inlet  entrance. 

Once  in  position  within  the  zone,  all 
vessels  must  remedn  in  position  until 
released  by  the  Captain  of  the  Port,  New 
York.  On-scene-patrol  personnel  will 
monitor  the  number  of  designated 
vessels  taking  position  in  the  viewing 
areas  of  the  zone.  If  it  becomes  apparent 
that  any  additional  spectator  vessels  in 
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a  specific  viewing  area  will  create  a 
safety  hazard,  the  patrol  commander 
may  prevent  additional  vessels  from 
entering  into  that  viewing  area.  All 
vessels  must  be  in  their  respective 
viewing  areas  between  6:30  p.m.  and  8 
p.m.  After  the  event  has  concluded  and 
the  fireworks  barges  have  safely 
relocated  outside  of  the  main  chaimel, 
vessels  will  be  allowed  to  depart  by 
separate  viewing  area  as  directed  by  the 
patrol  commander. 

The  Staten  Island  Ferries  may 
continue  services  to  their  ferry  slip  at 
Whitehall  Street,  The  Battery, 
Manhattan,  New  York.  Continuing  ferry 
services  in  the  southwestern  portion  of 
the  safety  zone  will  not  create  a  hazard 
nor  be  threatened  by  the  fireworks 
display  because  Vessel  TrafBc  Services 
New  York  will  monitor  and  control  the 
transits  of  these  ferries.  Failure  to  allow 
these  continued  ferry  services  will  have 
a  negative  impact  on  residents  of  Staten 
Island,  New  York,  and  those  persons 
traveling  to  and  from  Manhattan  at  the 
end  of  the  holiday  weekend. 

Vessels  not  compl3dng  with  these 
viewing  area  restrictions  have  a 
significant  potential  to  create  a 
hazardous  condition  in  this  area  of  the 
East  River,  due  in  great  part,  to  the 
extremely  strong  currents. 

This  safety  zone  covers  the  Tninimnm 
area  needed  and  imposes  the  Ttiinimnm 
restrictions  necessary  to  ensure  the 
protection  of  all  vessels  and  the 
fireworks  handlers  aboard  the  beirges. 

Public  notifications  will  be  made 
prior  to  the  event  via  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  and  Macy's 
waterways  telephone  "hotiine"  at  212- 
494-5247,  which  is  to  be  activated 
approximately  June  1st,  1999.  The  Coast 
Guard  is  limiting  the  comment  period 
for  this  NPRM  to  21  days  because  the 
proposed  safety  zone  is  only  for  a  four 
hour  long  annual  event.  Final  plans 
were  not  made  for  this  event  imtil  May 
13, 1999.  There  is  not  sufficient  time  to 
publish  a  Temporary  Final  Rule  30  days 
before  the  event  and  provide  a  60-day 
comment  period. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Macy's  Fourth  of  July  Fireworks  display 
held  in  the  East  River,  Manhattan,  New 
York.  This  event  is  held  annually  on 
July  4th.  This  rule  is  being  proposed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event  and  to 
give  the  marine  community  the 
opportunity  to  comment  on  this  event. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regtilatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
144  m  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  This  safety  zone 
temporarily  closes  a  major  portion  of  the 
East  River  to  vessel  traffic.  There  is  a 
regular  flow  of  traffic  through  this  area; 
however,  the  impact  of  this  regulation  is 
expected  to  be  minimal  for  the 
following  reasons:  the  limited  duration 
of  the  event;  the  extensive,  advance 
advisories  that  will  be  made  to  allow  the 
maritime  community  to  schedule 
transits  before  and  after  the  event;  the 
event  is  taking  place  at  a  late  hour  on 
a  national  holiday;  the  event  has  been 
held  for  twenty-two  years  in  succession 
and  is  therefore  anticipated  annually, 
small  businesses  may  experience  an 
increase  in  revenue  due  to  the  event; 
advance  notifications  will  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  facsimile,  and 
the  event  sponsor  establishes  and 
advertises  a  telephone  "hotiine"  at  212- 
494-5247  which  waterways  users  may 
call  prior  to  the  event  for  details  of  the 
safety  zone.  This  telephone  number  will 
be  published  via  the  Local  Notice  to 
Mariners  and  facsimile.  The  number  is 
to  be  activated  approximately  June  1st, 
1999. 

Small  Entities 

Under  the  Regxilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

r  or  reasons  stated  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 


submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  afiiect 
it. 

Collection  of  Infbnnation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufGcient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4, 109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  proposed  rule 
and  reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
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private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  appUcable 
standards  in  sections  3(a)  and  3(b)(2)  of 
this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

E.0. 13045.  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  proposed  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measiu-es. 
Waterways. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

Part  165-4AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g)  6.04-6, 160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311.  Pub.  L.  105-383. 

2.  Add  temporary  §  185.T01-051  to 
read  as  follows: 

§  1 65.T01-O51    Safety  Zona:  Maey's  Fourth 
of  July  Rreworks,  East  River,  New  York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  East  River 
east  of  a  line  drawn  from  the  Fireboat 
Station,  at  Battery  Park.  Manhattan. 
New  York  in  approximate  position 
40°42'16'TSI  074°01'07"W  (NAD  1983)  to 
Governors  Island  Light  (LLNR  35010),  in 
approximate  position  40°41'35"N 
074°01'11"W  (NAD  1983);  north  of  a 
line  drawn  from  the  Brookljrn  Battery 
Tunnel  ventilator  shaft  at  Governors 
Island,  New  York,  in  approximate 
position  40°41'35"N  074''01'11"W  (NAD 
1983)  to  the  northwest  comer  of  Pier  6. 
Brooklyn.  New  York;  south  of  a  line 
drawn  frtjm  Lawrence  Point 
(40°47'27"N  073°54'35"W  (NAD  1983)) 
to  Stony  Point  (40''47'48"N 
073°54'42"W  (NAD  1983)),  and  south  of 
the  Harlem  River  Foot  Bridge,  New 
York.  This  safety  zone  also  includes  all 
waters  of  Newtown  Creek  west  of  the 
Pulaski  Bascule  Bridge. 


(b)  Effective  period.  This  section  is 
effective  from  7:30  p.m.  until  11:30  p.m. 
on  July  4th,  1999.  There  is  no  rain  date 
for  this  event. 

(c)  Regulations.  

(1)  The  general  regulations  in  33  CFR 
165.23  apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  seifety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
New  York. 

(3)  Vessels  may  remain  in  the  safety 
zone  for  the  purpose  of  viewing  the 
event  in  accordance  with  the  following 
pre-established  viewing  areas: 

(i)  Vessels  less  than  20  meters  (65.6 
feet)  in  length,  carrying  persons  for  the 
purpose  of  viewing  the  fireworks,  may 
take  position  in  the  northern  area  of  the 
zone,  north  of  the  southern  tip  of 
Roosevelt  Island,  south  of  the  safety 
zone's  southern  area  in  Buttermilk 
Channel,  and  in  Newtown  Creek,  east  of 
the  Pulaski  Bascule  Bridge. 

(ii)  Vessels  equal  to  or  greater  than  20 
meters  (65.6  feet)  in  length,  carrying 
persons  for  the  purpose  of  viewing  the 
fireworks,  may  take  position  in  an  area 
at  least  200  yards  off  the  bulkhead  on 
the  west  bank  and  just  off  the  pierhead 
faces  on  the  east  bank  of  the  East  River 
between  the  Williamsburg  Bridge  and  a 
line  drawn  bom  East  15th  Street, 
Manhattan,  to  a  point  due  east  on  the 
Brooklyn  shore  at  the  north  comer  of 
the  Bushwick  Inlet  entrance. 

(iii)  Vessels  must  be  positioned  in 
their  respective  viewing  areas  within 
the  safety  zone  between  6:30  p.m.  and 
8  p.m. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

R.  E.  Bennis, 

Captain,  Coast  Guard,  Captain  of  the  Port. 

New  York. 

[FR  Doc.  99-13240  Filed  5-24-99;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Packaging  Material  Standards  for  Flat- 
Size  Perlodicala  and  Standard  Mall 

AGENCY:  Postal  Service. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  The  Postal  Service  is 
withdrawing  its  proposal  to  prohibit  use 


of  string  and  rubber  bands  to  secure 
packages  of  flat-size  Periodicals  and 
Standard  Mail  when  prepared  on 
pallets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Martin,  (202)  268-6351. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  issue  of  March  9, 1999 
(64  FR  11402)  the  Postal  Service 
published  a  proposed  rule  to  prohibit 
the  use  of  string  and  mbber  bands  to 
secure  packages  of  flat-size  Periodicals 
mail  and  Standard  Mail  when  prepared 
on  pallets.  This  proposal  also  stated  that 
the  Postal  Service  planned,  in  the 
future,  to  extend  this  prohibition  to  flat- 
size  Periodicals  mail  and  Standard  Mail 
prepared  in  sacks.  Twenty-nine 
comments  were  received  in  response  to 
the  proposed  rule. 

In  response  to  many  of  these 
comments,  the  Postal  Service  has 
decided  to  withdraw  this  proposal  until 
additional  research  can  be  done  as  to 
why  packages  do  not  maintain  their 
integrity  during  processing.  When  more 
specific  data  have  been  gathered,  the 
Postal  Service  will  publish  for  public 
comment  a  new  proposed  rule 
governing  packaging  standards  for  flat- 
size  Periodicals  and  Standard  Mail  (A). 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  99-13112  Filed  5-24-99;  8:45  am] 
aLLING  COOE  7no-i2-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 22,  24, 26,  27, 73, 74, 
80, 87,  90, 95, 97,  and  101 

fWT  Docket  No.  99-87.  RM-9332,  RM-9405; 
FCC  99-52] 

Revised  Competitive  Bidding 
Authority;  Correction 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  doctunent  corrects  the 
heading  to  a  Notice  of  Proposed  Rule 
Making  ("NPflAf '),  published  in  the 
Federal  Register  of  May  3, 1999, 
regarding  Revised  Competitive  Bidding 
Authority.  This  correction  adds  the 
Commission's  file  number,  RM-9405,  to 
the  heading. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Michaels,  Auctions  &  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  at  (202) 
418-0660,  or  Scot  Stone  Public  Safety  & 
Private  Wireless  Division,  Wireless 
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Telecommunications  Bureau,  at  (202) 
418-0680. 

Correction 

In  the  Notice  of  Proposed  Rule 
Making  ["NPRM")  published  in  the 
Federal  Register  of  May  3, 1999,  64  FR 
23571,  make  the  following  correction  to 
the  heading.  On  page  23571  in  the  first 
column,  in  the  heading,  add  RM-9405. 
SUPPLEMENTARY  INFORMATION:  On  May  7, 
1999,  the  Auctions  and  Industry 
Analysis  Division  of  the  Wireless 
Telecommunications  Bureau  released  an 
Erratum  to  correct  the  caption  of  the 
Commission's  Notice  of  Proposed  Rule 
Making  ("NPRM"),  WT  Docket  No.  99- 
87,  RM-9332.  RM-9405,  FCC  99-52. 
The  caption  was  corrected  to  add  RM 
No.  9405.  The  NPRM  has  not  yet  been 
published  in  the  FCC  Record. 
Accordingly,  the  corrected  caption  shall 
be  incorporated  into  the  NPflM  prior  to 
such  publication.  The  complete  text  of 
the  Erratiun  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  Twelfth 
Street,  S.W.,  Washington,  D.C. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-13101  Filed  5-24-99;  8:45  am] 

BILUNQ  CODE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-1 55,  RM-9606] 

Radio  Broadcasting  Services;  Elgin, 
OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Gary 
Noel  to  allot  Channel  290A  to  Elgin, 
Oregon,  as  the  community's  first  local 
aural  service.  Channel  290A  can  be 
allotted  to  Elgin  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  45-33-54  NL;  117-55-00* 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  6,  1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  shoiUd 


serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Gary  Noel,  71536 
Levi  Lane,  Elgin,  OR  97827  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)raopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-155,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800. 1231 
20th  Street.  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-13166  Filed  5-24-99;  8:45  am] 
BNXmO  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-156,  RM-9613] 

Radio  Broadcasting  Services;  Pleasant 
Dale,  NE 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  256A  to  Pleasant  Dale,  NE,  as 
the  commiuiity's  first  local  aural 
service.  Petitioner  is  requested  to 
provide  further  information 


demonstrating  that  Pleasant  Dale  is  a 
"community"  for  allotment  purposes. 
Chaimel  23SA  can  be  allotted  to 
Pleasant  Dale  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.3  kilometers  (4.5  miles) 
north,  at  coordinates  40-51-25  NL;  96- 
55-37  WL,  to  avoid  a  short-spacing  to 
Station  KUTT.  Channel  258C1, 
Fairbiuy,  NE. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne.  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-156,  adopted  May  5, 1999,  and 
released  May  14,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-13167  Filed  5-24-99;  8:45  am] 

BILLING  CODE  6712-01-4J 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oocktt  No.  99-158,  RM-g615] 

Radio  Broadcasting  Services;  Dexter, 
NM 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUIMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  241C3  to  Dexter,  NM.  as  the 
commimity's  first  local  aural  service. 
Channel  241C3  can  be  allotted  to  Dexter 
without  the  imposition  of  a  site 
restriction,  at  coordinates  33-11—42  NL; 
104-22-18  WL.  Mexican  concurrence  in 
the  allotment  is  required  since  Dexter  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexican  border. 
DATES:  Comments  must  be  filed  on  or 
beforajuly  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
Michael.  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-158,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
•  for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission's  copy 
contractor,  hitemational  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-13169  Filed  5-24-99;  8:45  am] 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-159,  RM-9616] 

Radio  Broadcasting  Services;  Paxton, 
NE 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
conunents  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  228C1  to  Paxton,  NE,  as  the 
commimity's  first  local  aural  service. 
Channel  228C1  can  be  allotted  to  Paxton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  41-06- 

48  NL;  101-21-12  WL. 

DATES:  Conunents  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  o%before  July  21, 1999. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-159,  adopted  May  5,  1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiu's  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 


Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-13170  Filed  5-24-99;  8:45  am] 

BILUNG  COOE  Sn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-160,  RM-9617] 

Radio  Broadcasting  Services;  Overton, 
NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  257C2  to  Overton,  NE,  as  the 
community's  first  local  aural  service. 
Channel  257C2  can  be  allotted  to 
Overton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.8  kilometers  (8.6  miles) 
west,  at  coordinates  40-44-24  NL;  99- 
42-06  WL,  to  avoid  a  short-spacing  to 
Station  KKPR-FM,  Channel  255C1, 
Kearney,  NE. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  conunents 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-160,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Menxbers  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this  * 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  99-13171  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9»-167;  RM-9391] 

Radio  Broadcasting  Services;  Mount 
Olive  and  Staunton,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Talley 
Broadcasting  Corporation  proposing  the 
reallotment  of  Channel  287A  from 
Mount  Olive  to  Staimton,  Illinois,  and 
the  modification  of  the  Station  WSTN- 
FM's  construction  permit  accordingly. 
Channel  287A  can  be  allotted  to 
Staunton  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  at  petitioner's 
authorized  construction  permit  site.  The 
coordinates  for  Channel  28  7A  at 
Staimton  are  39-02-37  North  Latitude 
and  98-44-56  West  Longitude.  In 
accordance  with  the  provisions  of 
Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  287A  at  Staunton,  Illinois. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  reply  comments  on 
or  before  July  21, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coiuisel  or  consultant, 
as  follows:  John  J.  McVeigh,  Esq.,  12101 
Blue  Paper  Trail,  Columbia,  Maryland 
21044-2787  (Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Ride  Making,  MM  Docket  No. 
99-167,  adopted  May  5,  1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjdng  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800, 1231  20di  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  Public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  99-13172  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION    - 

47  CFR  Part  73 

[MM  Docket  No.  9»-157,  RM^9614] 

Radio  Broadcasting  ServicM; 
Warranton,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  259A  to  Warrenton,  OR,  as  the 
community's  first  local  aural  service. 
Channel  259A  can  be  allotted  to 
Warrenton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.9  kilometers  (8.6  miles) 
northwest,  at  coordinates  46-16-49  NL; 
123-59-13  WL,  to  avoid  a  short-spacing 
to  Station  KWJJ-FM,  Channel  258C1, 
Pordand,  OR.  Canadian  concurrence  is 
required  since  Warrenton  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Malung,  MM  Docket  No. 
99-157,  adopted  May  5. 1999,  and 
released  May  14,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Intemationsd  Transcription 
Services,  Lie,  (202)  857-3800,  1231 
20th  Street,  NW.  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
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consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-13168  Filed  5-24-99;  8:45  ami 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  201  and  21 3 
[DFARS  CaM  99-D002] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Overseas  Use 
of  ttie  Purchase  Card 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  permit  use  of 
the  Govemmentwide  commercial 
purchase  card  for  purchases  vedued  at  or 
below  $25,000  that  are  made  outside  the 
United  States  for  use  outside  the  United 
States  and  are  for  commercial  items.  Use 
of  the  piuchase  card  permits  immediate 
receipt  of  supplies  and  services  and, 
therefore,  increases  mission  readiness 
and  accomplishment. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
July  26, 1999  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Ms.  Susan  L. 
Schneider,  PDUSD  (A&T)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
99-D002. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil. 

Please  cite  DFARS  Case  99-D002  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D002  in  the 
subject  line. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  L.  Schneider,  (703)  602-0131. 
Please  cite  DFARS  Case  99-D002. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  13.301  of  the  Federal 
Acquisition  Regulation  (FAR)  permits 
use  of  the  Govemmentwide  commercial 
purchase  card  to  make  purchases  valued 
at  or  below  the  micro-purchase 
threshold  of  $2,500  ($2,000  for 
construction  purchases).  The  FAR 
permits  use  of  the  card  for  piurchases 
exceeding  the  micro-pvuchase  threshold 
only  as  an  ordering  or  pajrment  method 
in  conjunction  with  a  contract.  The 
proposed  DFARS  revisions  would 
permit  use  of  the  card  on  a  stand-alone 
basis  for  overseas  purchases  of 
commercial  items  valued  at  or  below 
$25,000. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to 
purchases  that  are  made  outside  the 
United  States  for  use  outside  the  United 
States. 

An  initial  regulatory  flexibility 
analysis  has,  therefore,  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  firom  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  99-D002  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  201  and 
213 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  201  and  213 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  201  and  213  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1 . 


PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  201.603-3  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

201.603-3    Appointment. 

***** 

(b)  Agency  heads  may  delegate  the 
piurhase  authority  in  213.301  to  DoD 
civilian  employees  and  members  of  the 
U.S.  Armed  Forces. 

PART  213— SIMPUHED  ACQUISITION 
PROCEDURES 

3.  Section  213.301  is  added  to  read  as 
follows: 

213.301    Govemmentwide  commercial 
purchase  card. 

(1)  "United  States,"  as  used  in  this 
section,  means  the  50  States  and  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam, 
American  Samoa,  Wake  Island,  Johnston 
Island,  Canton  Island,  the  outer 
Continental  Shelf  lands,  and  any  other 
place  subject  to  the  jiuisdiction  of  the 
United  States  (but  not  including  leased 
bases). 

(2)  An  individual  appointed  in 
accordance  with  201.603-3(b)  also  may 
use  the  Govemmentwide  commercial 
purchase  card  to  make  a  purchase  that 
exceeds  the  micro-purchase  threshold 
but  does  not  exceed  $25,000,  if— 

(i)  The  purchase — 

(A)  Is  made  outside  the  United  States 
for  use  outside  the  United  States;  and 

(B)  Is  for  a  commercial  item;  but 

(C)  Is  not  for  work  to  be  performed  by 
employees  recruited  within  the  United 
States; 

(D)  Is  not  for  supplies  or  services 
originating  fi'om,  or  transported  from  or 
through,  sources  identified  in  FAR 
Subpart  25.7; 

(E)  Is  not  for  ball  or  roller  bearings  as 
end  items;  and 

(F)  Does  not  require  access  to 
classified  or  Privacy  Act  information; 
and 

(ii)  The  individual  making  the 
purchase — 

(A)  Is  authorized  and  trained  in 
accordance  with  agency  procediues; 

(B)  Complies  with  the  requirements  of 
FAR  Part  8  in  making  the  purchase;  and 

(C)  Seeks  maximum  practicable 
competition  for  the  purchase  in 
accordance  with  FAR  13.104(b). 

(FR  Doc.  99-13041  Filed  5-24-99;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  RSPA-99-51 37  (HM-20BC)] 

RIN  2137-AD17 

Hazardous  Materials  Transportation; 
Registration  and  Fee  Assessment 
Program;  Extension  of  Comment 
Period  and  Announcement  of  Second 
Public  Meeting 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Proposed  rule;  extension  of  time 
to  file  comments  and  public  meeting 
aimoimcement. 

summary:  On  April  15, 1999,  RSPA 
published  a  proposed  rule  to  change  the 
current  registration  and  fee  assessment 
program  for  persons  who  transport  or 
offer  for  transportation  certain 
categories  and  quantities  of  hazardous 
materials.  RSPA  is  extending  imtil  July 
2, 1999,  the  period  for  filing  comments 
to  the  notice  of  proposed  rulemaking 
(NPRM).  RSPA  will  conduct  a  second 
public  meeting  on  Jime  22, 1999,  in  Des 
Moines,  Iowa. 

DATES:  Comment  Date.  Comments  must 
be  received  on  or  before  July  2, 1999. 

Public  Meeting  Date.  A  second  public 
meeting  will  be  held  on  Jime  22, 1999, 
from  9:00  a.m.  to  1:30  p.m. 

ADDRESSES:  Written  Comments:  Address 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  PL  401,  400  Seventh  St., 
SW,  Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number,  RSPA  99-5137  (HM-208C), 
and  should  be  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard-  The  Dockets  Management 
System  is  located  on  the  Plaza  Level  of 
the  Nassif  Building,  at  the  above 
address.  Public  dockets  may  be 
reviewed  between  the  hours  of  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  In 
addition,  comments  can  be  reviewed  by 
accessing  the  DOT  Homepage  (http:// 
www.dot.gov).  You  may  also  submit 
comments  to  the  docket  electronically. 
To  do  so,  log  on  the  DMS  Web  at 
«http://dms.dot.gov^.  Click  on  Help 
&  Information  to  obtain  instructions  for 
filing  a  dociunent  electronically.  In 
every  case,  the  comment  should  refer  to 
the  Docket  number  set  forth  above.  • 


Public  Meeting:  The  public  meeting 
will  be  held  in  Des  Moines,  Iowa,  at  717 
East  Court  Avenue,  Des  Moines,  Iowa. 
For  information  on  facilities  or  services 
for  individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meetings,  contact  Ms.  Deborah  Boothe  at 
the  address  or  phone  number  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Donaldson,  Office  of  Hazardous 
Materials  Planning  and  Analysis,  (202) 
366-4484,  or  Ms.  Deborah  Boothe, 
Office  of  Hazardous  Materials 
Standards,  (202)  366-8553,  RSPA, 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington.  DC  . 
Persons  wishing  to  attend  and/or  speak 
at  the  public  meeting  should  contact  the 
persons  listed  above. 

SUPPLEMENTARY  INFORMATION:  On  April 
15, 1999,  RSPA  published  an  NPRM  in 
the  Federal  Register  imder  Docket 
RSPA-99-5137  {HM-208C)  (64  FR 
18786).  RSPA  proposed  in  the  NPRM  to 
amend  certain  requirements  in  the 
ciurent  registration  and  fee  assessment 
program  for  persons  who  transport  or 
offer  for  transportation  certain 
categories  and  quantities  of  hazardous 
materials.  The  proposed  changes  would 
increase  (1)  the  number  of  persons 
required  to  register  and  (2)  the  annual 
registration  fee  for  shippers  and  carriers 
who  are  not  a  small  business  under 
Small  Business  Administration  criteria. 
The  proposed  changes  are  intended  to 
raise  additional  funds  to  enhance 
support  for  the  national  Hazardous 
Materials  Emergency  Preparedness 
Grants  Program.  The  NPRM  also 
annoimced  a  public  meeting  on  May  25, 
1999,  in  Washington,  DC,  to  discuss  the 
proposed  changes. 

The  Illinois  Fertilizer  and  Chemical 
Association  and  the  Michigan  Agri- 
Business  Association  have  asked  RSPA 
to  hold  a  second  public  meeting  in  the 
Midwest  to  discuss  the  proposals  in  the 
NPRM.  These  associations  suggested 
five  cities,  including  Des  Moines,  as 
possible  locations  for  this  meeting. 
RSPA  agrees  with  their  request  and  is 
scheduling  a  second  public  meeting  for 
Jime  22, 1999,  in  Des  Moines,  Iowa.  In 
order  to  allow  sufficient  time  for 
interested  parties  to  submit  comments 
on  the  NPRM  after  this  public  meeting, 
RSPA  is  also  extending  the  comment 
period  to  July  2, 1999. 

RSPA  invites  all  interested  parties  to 
submit  comments  on  the  proposals  in 
the  NPRM  and  on  a  suggestioA  by  the 
Iowa  Department  of  Transportation's 
(IDOT)  Office  of  Motor  Vehicle 
Enforcement  to  expand  the  registration 


requirement  to  apply  to  any  person  who 
offers  or  transports  "shipments  that  are 
required  to  be  marked  and/or 
placarded,"  including  marine 
pollutants,  class  9  materials  and 
cryogenics.  IDOT's  letter,  which  also 
raises  concerns  about  RSPA's  proposal 
for  two  levels  of  registration  fees,  is  set 
forth  in  Appendix  A. 

Issued  in  Washington  DC  on  May  20, 1999. 

Robert  A.  McGuire, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 

Appendix  A 

May  6, 1999. 

Dockets  Unit,  U.S.  Department  of 
Transportation.  Room  PL  401, 400 
Seventh  Street.  SW,  Washington,  DC 
20590-0001. 

Dear  Docket  Clerk:  The  Iowa  Department  of 
Transportation's  Office  of  Motor  Vehicle 
Enforcement  offers  the  following  comments 
to  Docket  HM-208C: 

We  support  expanding  the  base  of  persons 
required  to  register.  However,  we  would  like 
to  see  the  registration  program  include 
shipments  that  are  required  to  be  marked 
and/or  placarded.  This  would  include  marine 
pollutants,  class  9  materials  and  cryogenics. 

To  simplify  matters  the  applicability 
should  read  as  follows: 

The  registration  and  fee  requirements  of 
this  subpart  apply  to  any  person  who  offers 
for  transportation,  or  transports  in  foreign, 
interstate  or  intrastate  commerce. 

A  type  or  quantity  of  Hazardous  Materials 
that  requires  placarding,  marine  pollutant 
marking  or  the  display  of  identification 
numbers  on  placards,  white  square  on  point 
configurations  or  orange  panels. 

This  section  does  not  apply  to  those 
activities  of  a  [farmer],  as  defined  in  section 
171.8  of  this  chapter,  that  are  [in  direct) 
support  of  the  farmers  fanning  operations. 

The  concept  of  a  tiered  program  may  be 
more  difficult  to  implement  than  expected. 
Basing  it  on  gross  revenue  of  a  company's 
total  operation  is  unfair  to  say  the  least.  They 
may  have  a  high  gross  revenue,  but  only  a 
small  percentage  is  derived  fi'om  Hazardous 
Materials  activities. 

By  lowering  the  registration  threshold 
quantity,  more  offerors  and  carriers  would  be 
required  to  register.  Keep  it  simple,  if  you 
offer  or  transport  HM  in  quantities  that 
require  placarding,  or  the  [marine]  (sic) 
pollutant  mark,  or  the  display  of 
identification  numbers  on  placards,  white 
square  on  point  configurations  or  orange 
panels  you  must  register. 

Sincerely, 
Michael  L.  Winfirey, 
Director.  Motor  Vehicle  Enforcement. 
[FR  Doc.  99-13163  Filed  5-20-99;  3:58  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Doclwt  No.  PS-107;  Notice  2] 

RIN  2137-AB50 

Datermining  the  Extant  of  Corrosion 
on  Gas  Pipelines 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  availability  of  draft 
environmental  assessment. 

SUMMARY:  Gas  pipeline  operators  must 
examine  buried  metallic  pipelines  for 
corrosion  when  the  pipeline  is  exposed. 
RSPA  proposed  to  require  that  operators 
investigate  further  to  determine  the 
extent  of  any  harmful  corrosion  that  is 
found.  A  draft  environmental 
assessment  of  this  proposed  rule  is 
available  in  the  docket. 
DATES:  Interested  persons  may  submit 
written  comments  on  the  Draft 
Environmental  Assessment  until  Jime 
24, 1999. 

ADDRESSES:  Send  comments  in 
duplicate  to  Marvin  Fell,  Room  7428, 
Research  and  Special  Programs 
Administration,  U.  S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  Identify  the 
docket  and  notice  niunber  stated  in  the 
heading  of  this  notice.  All  conunents 
and  docketed  material  will  be  available 
for  inspection  and  copying  in  Room 
7428  between  8:30  a.m.  and  5:00  p.m. 
each  business  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell  at  (202)  366-6205  or 
fellm@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Whenever 
a  gas  pipeline  operator  learns  that  a 
buried  metallic  pipeline  has  been 
exposed,  the  operator  is  required  to 
examine  the  exposed  portion  of  the 
pipeline  for  evidence  of  external 
corrosion,  if  the  pipeline  is  bare  or  has 
a  deteriorated  coating  (49  CFR  192.459). 
In  a  notice  of  proposed  rulemaking  (54 
FR  27041;  June  27,  1989),  RSPA 
proposed  to  amend  this  standard  to 
require  that  when  corrosion  requiring 
remedial  action  is  found,  the  operator 
investigate  further  to  determine  the 
extent  of  the  corrosion. 

We  have  analyzed  the  proposed  nUe 
for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Only  in  limited 
circumstances  will  operators  marginally 
enlarge  an  area  of  exposed  pipe  to 
investigate  the  extent  of  corrosion,  and 
less  harmful  investigative  techniques 


will  be  used  where  necessary  to 
safeguard  people  and  the  environment. 
Thus,  we  have  determined  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment.  A  draft  environmental 
assessment  document  is  available  for 
review  in  the  docket. 

Issued  in  Washington,  D.C.  on  May  19, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-13161  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERjOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF61 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Astragalus  pycnostachyus 
var.  ianosissimus  (Ventura  Marah  Milk- 
vetch) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
endangered  species  status  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Astragalus 
pycnostachyus  var.  Ianosissimus 
(Ventura  marsh  milk- vetch).  Historically 
known  fi-om  a  three-county  region  in 
coastal  southern  California,  Astragalus 
pycnostachyus  var.  Ianosissimus  was 
believed  extinct  imtil  its  rediscovery  in 
1997.  The  newly  discovered  and  only 
known  extant  population  of  this  taxon 
occurs  in  Ventura  County,  California. 
This  population  occupies  less  than  one 
acre  and  is  located  in  degraded  dime 
habitat  previously  used  for  disposal  of 
petroleiun  wastes.  The  most  signiftcant 
ciurent  threats  to  Astragalus 
pycnostachyus  var.  Ianosissimus  are 
direct  destruction  of  this  population  and 
alteration  of  its  habitat  from  proposed 
soil  remediation,  residential 
development,  and  associated  activities. 
Because  of  the  small  area  occupied  by 
this  taxon,  it  is  also  threatened  by 
catastrophic  natural  and  human-caused 
events.  Competition  from  nonnative 
invasive  plant  species  and  predation  by 
nonnative  snails  ai^  additional  threats. 
This  proposal,  if  made  final,  would 
extend  the  Act's  protection  to  this  plant. 
We  seek  additional  data  and  invite 
comments  from  the  public  on  this 
proposed  rule. 


DATES:  Comments  irom  all  interested 
parties  must  be  received  by  July  26, 
1999.  Public  hearing  requests  must  be 
received  by  July  9, 1999, 
ADDRESSES:  Send  comments  and 
materials  concerning  this  proposal  and 
public  hearing  requests  to  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
California,  93003.  Comments  and  << 

materials  received,  as  well  as  the 
supporting  documentation  used  in 
preparing  this  rule,  wiU  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Steeck,  Botanist,  at  the  address 
above  (telephone  805/644-1766; 
facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

Astragalus  pycnostachyus  var. 
Ianosissimus  (Ventiua  marsh  milk- 
vetch)  was  first  described  by  Per  Axel 
Rydberg  (1929)  as  Phaca  lanosissima 
from  an  1882  collection  by  S.B.  and 
W.F.  Parish  made  from  "La  Bolsa," 
probably  in  what  is  now  Orange  County, ' 
California.  The  combination  Astragalus 
pycnostachyus  var.  Ianosissimus  was 
assigned  to  this  taxon  by  Philip  Munz 
and  Jean  McBumey  in  1932  (Mimz 
1932). 

Astragalus  pycnostachyus  var. 
Ianosissimus  is  an  herbaceous  perennial 
in  the  pea  family  (Fabaceae).  It  has  a 
thick  taproot  and  multiple  erect,  reddish 
stems,  40  to  90  centimeters  (cm)  (16  to 
36  inches  (in))  tall,  that  emerge  from  the 
root  crown.  The  pinnately  compound 
leaves  are  densely  covered  with  silvery- 
white  hairs.  The  27-39  leaflets  are  5  to 
20  millimeters  (mm)  (0.2  to  0.8  in)  long. 
The  numerous  yellowish-white  to  cream 
colored  flowers  are  in  dense  clusters 
and  are  7  to  10  mm  (0.3  to  0.4  in)  long. 
The  calyx  teeth  are  1.2  to  1.5  mm  (0.04 
in)  long.  The  nearly  sessile,  single- 
celled  pod  is  8  to  11  mm  (0.31  to  0.43 
in)  long  (Bameby  1964).  The  blooming 
time  has  been  recorded  as  July  to 
October  (Bameby  1964);  however,  the 
one  extant  population  was  observed  in 
flower  in  Jime  1997.  This  variety  is 
distinguished  from  Astragalus 
pycnostachyus  var.  pycnostachyus  by 
the  length  of  calyx  tube,  calyx  teeth  and 
peduncles. 

The  type  locality  is  "La  Bolsa,"  where 
the  plant  was  collected  in  1882  by  S.B. 
and  W.F.  Parish  (Bameby  1964).  Based 
on  the  labeling  of  other  specimens 
collected  by  the  Parishes  in  1881  and 
1882,  Bameby  (1964)  suggested  that  this 
collection  may  have  come  from  the 
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Ballona  marshes  in  Los  Angeles  County. 
However,  Critchfield  (1978)  believed 
that  "La  Bolsa"  could  easily  have 
referred  to  Bolsa  Chica,  a  coastal  marsh 
system  located  to  the  south  in  what  is 
now  Orange  County.  He  noted  that 
Orange  Coimty  was  not  made  a  separate 
Coimty  from  Los  Angeles  until  1889, 
seven  years  after  the  Parish's  collection 
was  made.  In  the  five  decades  following 
its  discovery,  Astmgalus  pycnostachyus 
var.  lanosissimus  was  collected  only  a 
few  times,  always  from  locations  in 
coastal  Los  Angeles  and  Ventura 
counties.  In  Los  Angeles  County  it  was 
collected  from  near  Santa  Monica  in 
1882,  the  Ballona  marshes  just  to  the 
south  in  1902,  and  "Cienega"  in  1904, 
also  likely  near  the  Ballona  wetlands.  In 
Ventura  County  it  was  collected  in  1901 
and  1925  from  Oxnard  and  in  1911  from 
"Ventura,  California,"  a  city  adjacent  to 
Oxnard.  By  1964,  Bameby  (1964) 
believed  that  it  had  certainly  been 
extirpated  from  Santa  Monica 
southward,  noting  that  there  was  still 
the  possibility  it  survived  in  Ventura 
County  (although  he  knew  of  no 
locations  at  that  time).  The  species  was 
rediscovered  in  1967  through  the 
chance  collection  by  R.  Chase  of  a  single 
specimen  growing  by  a  roadside 
between  the  cities  of  Ventiua  and 
Oxnard.  Searches  uncovered  no  other 
living  plants  at  that  location,  although 
some  mowed  remains  that  were 
discovered  on  McGrath  State  Beach 
lands  across  the  road  from  the  collection 
site  were  believed  to  belong  to  this 
taxon  (information  on  herbarium  label 
from  specimen  collected  by  R.M.  Chase, 
1967).  Floristic  (plant)  siuveys  and 
focused  searches  conducted  in  the 
1970s  and  1980s  at  historic  collection 
locations  did  not  locate  any  populations 
of  Astragalus  pycnostachyus  var. 
lanosissimus  and  the  plant  was 
presumed  extinct  (Isley  1986, 
Spellenberg  1993,  Skinner  and  Pavlik 
1994).  On  June  12, 1997,  a  popidation 
of  the  plant  was  rediscovered  by  Service 
biologist  Kate  Symonds,  in  a  degraded 
coastal  dune  system  near  Oxnard, 
California.  This  population  is  located 
about  one  mile  from  the  site  of  Chase's 
1967  discovery  at  McGrath  State  Beach. 

Almost  nothing  is  known  of  the 
habitat  requirements  oi  Astmgalus 
pycnostachyus  var.  lanosissimus. 
Specimen  labels  from  collections  and 
original  published  descriptions  contain 
virtually  no  habitat  information.  It  is 
possible  that  some  insight  into  its 
habitat  may  be  inferred  from  the  habitat 
of  the  related  variety,  A.  pycnostachyus 
var.  pycnostachyus,  which  is  foimd  in 
or  at  the  high  edge  of  coastal 
saltmarshes  and  seeps.  However,  any 


strict  concordance  in  habitat 
requirements  of  these  related  taxa  is 
conjectural.  The  newly  discovered 
population  of  Astragalus  pycnostachyus 
var.  lanosissimus  occurs  in  a  sparsely 
vegetated  low  area,  at  an  elevation  of 
about  10  meters  (30  feet),  in  a  site 
previously  used  for  disposal  of 
petroleum  waste  products  (Impact 
Sciences,  Inc.  1997).  Dominant  shrub 
species  at  the  site  are  Baccharis  pilularis 
(coyote  brush),  Baccharis  salicifolia 
(mule  fat),  Salix  lasiolepis  (arroyo 
willow),  and  the  nonnative  Myopomm 
laetum  (myoporum)  (Impact  Sciences, 
Inc.  1997).  The  population  itself  occiu's 
with  patchy  vegetative  cover  provided 
primarily  by  Baccharis  pilularis, 
Baccharis  salicifolia,  a  nonnative 
Carpobrotus  sp.  (seafig),  a  nonnative 
beardgrass,  Polypogon  monspeliensis 
(annual  beard  grass),  and  a  nonnative 
annual  grass,  Bmmus  madritensis  ssp. 
rubens  (red  brome).  Soils  are  reported  to 
be  loam-silt  loams  (Impact  Sciences, 
Inc.  1997).  Soils  may  have  been  brought 
in  from  other  locations  as  a  cap  for  the 
disposal  site  once  it  was  closed.  We  do 
not  know  the  specific  origin  of  the  soil 
used  to  cap  the  waste  disposal  site, 
however  because  of  the  costs  of 
transport,  the  soil  source  is  likely  irom 
the  immediate  site  or  frtim  a  local 
source. 

The  population  of  Astragalus 
pycnostachyus  var.  lanosissimus 
consisted  of  about  374  plants  total  in 
1997,  of  which  260  were  small  plants, 
thought  to  have  germinated  in  die  last 
year.  Fewer  than  65  plants  in  the 
population  produced  fruit  in  1997 
(Impact  Sciences,  Inc.  1997).  In  1998, 
fewer  than  200  plants  were  found  on  the 
site,  although  a  greater  number  were 
reproducing  than  in  the  previous  year 
(Impact  Sciences,  Inc.  1998).  The  plants 
are  growing  in  an  area  of  less  than  one 
acre,  with  one  outlying  plant  located 
about  50  meters  from  the  main  group 
(Impact  Sciences,  Inc.  1998). 

The  land  on  which  the  only  known 
population  of  Astragalus  pycnostachyus 
var.  lanosissimus  grows  is  privately 
owned.  A  project  to  decontaminate  the 
soils  and  construct  a  housing 
development  on  the  site  is  proposed 
(Impact  Sciences,  Inc.  1998).  The  most 
significant  current  threats  to  Astmgalus 
pycnostachyus  var.  lanosissimus  are 
direct  destruction  of  this  population  and 
alteration  of  habitat  frt)m  proposed  soil 
remediation  (clean-up)  and  residential 
development  activities.  Due  to  its  small 
population  size  and  the  very  restricted 
area  it  occupies,  this  taxon  is  also 
threatened  by  catastrophic  natxiral  and 
hiunan-caused  distiu'bances. 
Competition  from  nonnative,  invasive, 
plant  species  and  predation  from 


nonnative  snail  species  are  additional 
threats. 

Previous  Federal  Action 

Federal  government  actions  involving 
Astmgalus  pycnostachyus  var. 
lanosissimus  began  as  a  result  of  section 
12,  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  The  Smithsonian 
Institute  presented  a  report  (House 
Dooiment  No.  94-51),  to  Congress  on 
January  9, 1975,  and  included 
Astmgalus  pycnostachyus  var. 
lanosissimus  on  List  C,  among  those 
taxa  believed  possibly  extinct  in  the 
wild.  We  published  a  notice  in  the  July 
1, 1975,  Federal  Register  (40  FR  27823) 
of  our  acceptance  of  the  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  (petition  provisions  are  now 
foimd  in  section  4  (b)(3)  of  the  Act)  and 
expressed  our  intent  to  review  the  status 
of  the  plant  taxa  neimed  therein. 

On  June  16, 1976,  we  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  list  approximately 
1,700  vascidar  plant  species  pursuant  to 
section  4  of  the  Act.  We  assembled  a 
list,  that  included  Astmgalus 
pycnostachyus  var.  lanosissimus,  from 
the  comments  and  data  received  by  the 
Smithsonian  Institution  and  information 
collected  in  oui  own  files  in  response  to 
House  Document  No.  94-51  and  the  Jidy 
1, 1975,  Federal  Register  publication. 
We  siunmarized  the  general  comments 
received  in  relation  to  the  1976  proposal 
in  the  April  26, 1978,  Federal  Register 
publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 
1979,  notice  (44  FR  70796)  we  withdrew 
the  portion  of  the  Jxme  16, 1976, 
proposal  that  had  not  been  made  final, 
which  included  Astmgalus 
pycnostachyus  var.  lanosissimus. 

On  December  15, 1980,  we  published 
an  updated  candidate  notice  of  review 
for  plants  in  the  Federal  Register  (45  FR 
82480).  This  notice  included  Astmgalus 
pycnostachyus  var.  lanosissimus  in  a 
list  of  category  1  candidate  species  that 
were  possibly  extinct  in  the  wild.  These 
category  1  candidates  would  have  been 
given  high  priority  for  listing  were 
extant  populations  to  be  confirmed. 
Category  1  comprised  taxa  for  which 
sufiicient  information  was  on  file  to 
support  proposals  for  endangered  and 
threatened  status. 

We  maintained  Astmgalus 
pycnostachyus  var.  lanosissimus  as  a 
category  1  candidate  in  subsequent 
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notices:  November  28, 1983  (48  FR 
53640),  September  27, 1985  (50  FR 
39526).  and  February  21, 1990  (55  FR 
6184).  On  September  30, 1993,  we 
published  a  Federal  Register  notice  (58 
FR  51144)  informing  the  public  that  we 
were  moving  taxa  whose  existence  in 
the  wild  was  in  doubt,  including 
Astragalus  pycnostachyus  var. 
lanosissimus,  to  category  2.  Category  2 
comprised  taxa  for  which  there  was 
available  biological  information  in  our 
possession  indicating  that  listing  was 
possibly  appropriate,  but  the 
information  was  insufficient  to  support 
listing  the  species  as  endangered  or 
threatened.  In  the  February  28, 1996, 
notice  of  review  (61  FR  7596),  we 
informed  the  public  that  we  were 
discontinuing  the  designation  of 
multiple  categories  of  candidates  and 
that  we  would  consider  only  taxa 
meeting  the  definition  of  former 
category  1  as  candidates  for  listing. 
Thus  Astmgalus  pycnostachyus  var. 
lanosissimus  was  excluded  from  this 
and  subsequent  notices  of  review.  In 
1997,  A.  pycnostachyus  var. 
lanosissimus  was  rediscovered  and  a 
review  of  the  taxon's  status  indicated 
that  a  proposed  rule  was  warranted. 

The  processing  of  this  proposed  rule 
conforms  with  ovu  final  listing  priority 
guidance  for  fiscal  years  1998  and  1999, 
published  in  the  Federal  Register  on 
May  8,  1998  (63  FR  25502).  This 
guidance  establishes  a  three-tiered 
approach  that  assigns  relative  priorities 
on  a  descending  basis,  to  listing  actions 
to  be  carried  out  under  section  4  of  the 
Act  (16  U.S.C.  1531  et  seq.).  The 
guidance  calls  for  giving  highest  priority 
to  completion  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  (Tier  1).  The  next  highest 
priority  is  for  processing  final  decisions 
on  pending  proposed  listings,  resolution 
of  tne  conservation  status  of  species 
identified  as  candidates,  processing  90- 
day  or  12-month  administrative  findings 
on  petitions,  and  for  a  limited  number 
of  delisting/reclassification  activities 
(Tier  2).  Third  priority  is  the  processing 
of  petitions  for  cr  ticai  habitat 
designations  and  the  preparation  of 
proposed  and  final  critical  habitat 
designations  (Tier  3).  This  proposed 
rule  for  Astragalus  pycnostachyus  var. 
lanosissimus  falls  imder  Tier  2. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  We  may 
determine  a  species  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 


of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  pycnostachyus 
var.  lanosissimus  (Ventura  marsh  milk- 
vetch)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

With  the  exception  of  the  extant 
Ventiua  County  population.  Astragalus 
pycnostachyus  var.  lanosissimus  is 
believed  extirpated  fi'om  all  other  areas 
from  which  it  has  been  collected.  In  Los 
Angeles  County,  this  taxon  was 
collected  in  the  late  1800s  and  early 
1900s  fi-om  Santa  Monica,  Ballona 
marsh,  and  "Cienega"  (probably  near 
Ballona  marsh).  These  coastal  areas  are 
now  urbanized  within  the  expansive 
Los  Angeles  metropolitan  area.  About 
90  percent  of  the  Ballona  wetlands,  once 
encompassing  almost  2000  acres,  have 
been  drained,  dredged,  and  developed 
into  the  urban  areas  of  Marina  del  Rey 
and  Venice  (Critchfield  1978;  Friends  of 
Ballona  Wetlands  1998).  Ballona  Creek, 
the  primary  freshwater  source  for  the 
wetland,  had  been  straightened,  dredged 
and  channelized  by  1940  (Friesen,  et  al. 
1981).  Despite  periodic  surveys  of  what 
remains  at  the  Ballona  wetlands. 
Astragalus  pycnostachyus  var. 
lanosissimus  has  not  been  collected 
there  since  the  early  1900s  (Gustafson 
1981;  herbarium  labels  from  collections 
by  H.  P.  Chandler  and  by  E.  Braimton, 
1902,  housed  at  University  of  California 
at  Berkeley  Herbaria).  Bameby  (1964) 
believed  that  Astragalus  pycnostachyus 
var.  lanosissimus  was  extirpated  from 
all  areas  south  of  Santa  Monica  by  the 
niid-1960s.  In  1987,  botanists  searched 
specifically  for  Astragalus 
pycnostachyus  var.  lanosissimus  at 
previous  collection  locations  throughout 
its  range,  including  Bolsa  Chica  in 
Orange  County  and  on  public  lands 
around  Oxnard  in  Ventura  County, 
without  success  (F.  Roberts,  U.S.  Fish 
and  Wildlife  Service,  in  litt.  1987;  R. 
Burgess,  California  Native  Plant  Society, 
in  litt.  1987;  T.  Thomas,  USFWS,  pers. 
comm.  1997).  Point  Muga  Naval  Air 
Weapons  Station  in  Southern  Ventura 
County  may  have  habitat.  Detailed 
surveys  have  not  been  conducted  there, 
however  Astragalus  pycnostachyus  var. 
lanosissimus  was  not  foimd  during 
cursory  siuveys  of  the  base,  nor  has  this 
taxon  ever  been  collected  there  in  the 
past. 

The  single  known  population  of 
Astragalus  pycnostachyus  var. 
lanosissimus  occurs  in  a  degraded 
backdime  community  near  the  city  of 
Oxnard.  From  1955  to  1981  the  land  on 
which  it  occurs  was  used  as  a  disposal 
site  for  oil  field  wastes  (Impact 


Sciences,  Inc.  1998).  In  August  1998,  the 
City  of  Oxnard  released  a  Draft 
Environmental  Impact  Report  (DEIR)  for 
development  of  this  site  (Impact 
Sciences,  Inc.  1998).  The  project 
proposed  for  the  site  includes 
remediation  of  soils  contaminated  with 
hydrocarbons,  followed  by  construction 
of  364  homes  and  a  6-acre  lake  on  91 
acres  of  land,  including  that  on  which 
Astragalus  pycnostachyus  var. 
lanosissimus  grows.  The  proposed  soil 
remediation  would  involve  excavation 
and  stockpiling  of  the  soils,  followed  by 
soil  treatment  and  redistribution  of  the 
soils  over  the  site  (Impact  Sciences,  Inc. 
1998).  The  proposed  project,  as 
described  in  the  DEIR,  would  entirely 
eliminate  the  only  known  population  of 
Astragalus  pycnostachyus  var. 
lanosissimus  from  this  site,  resulting  in 
the  extinction  of  this  taxon  in  the  wild. 
In  March  1999,  a  Final  Envfronmental 
Impact  Report  (FEIR)  was  released  by 
the  City  of  Oxnard.  This  FEIR  includes 
an  alternative  to  the  proposed  project  in 
which  the  population  of  Astragalus 
pycnostachyus  var.  lanosissimus  would 
not  be  directly  eliminated,  but 
excavation  for  soil  remediation  would 
occur  to  within  50  feet  of  the 
population.  A  5-acre  area  would  be  left 
undeveloped  aroimd  the  population,  to 
serve  as  a  buffer  from  the  residential 
development  that  would  surround  it. 

B.  Overuse  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
problem  for  Astragalus  pycnostachyus 
var.  lanosissimus  at  present.  Soon  after 
this  taxon  was  discovered,  the  project 
proponent  installed  a  fence  aroimd  the 
population,  which  appears  to  have  been 
effective  in  minimizing  unauthorized 
visitation.  However,  some  plants  have 
been  transplanted  to  an  off-site 
greenhouse.  Because  of  the  population's 
small  size,  the  removal  of  even  modest 
niunbers  of  plants  from  the  population 
could  increase  the  risk  of  extinction. 

C.  Disease  or  Predation. 

A  sooty  fungus  was  found  on  the 
leaves  of  Astragalus  pycnostachyus  var. 
lanosissimus  in  late  siunmer  1997,  as 
leaves  began  to  senesce  (age)  and  the 
plants  entered  a  period  of  dormancy 
(Impact  Sciences,  Inc.  1998;  T. 
Yamashita,  Simburst  Plant  Disease 
Clinic,  pers.  conun.  1998).  The  effects  of 
the  fungus  on  the  population  are  not 
known,  but  it  is  possible  that  the  fungus 
attacks  senescing  leaves  in  great  niunber 
only  at  the  end  of  the  growing  season. 
The  plants  appeared  robust  when  in 
flower  in  Jime  1997,  matured  seed  by 
October  1997,  and  were  regrowing  in 
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spring  1998,  after  a  period  of  dormancy, 
without  obvious  signs  of  the  fungus  (D. 
Sfeeck,  USFWS,  pers.  obs.  1997,  1998). 

In  spring  1998,  diuing  abundant 
seasonal  rains,  a  nonnative  snail  firom 
the  Mediterranean,  Otala  lactea  (milk 
snail),  was  present  in  great  numbers  in 
the  population,  feeding  on  adult  and 
seedling  plants  of  Astragalus 
pycnostachyus  var.  lanosissimus. 
Manual  removal  of  snails,  the  use  of 
snail  baits,  and  the  eventual  cessation  of 
rains  reduced  snail  numbers.  However, 
in  years  of  high  rainfall  they  may  again 
affect  the  population. 

The  seeds  of  Astragalus 
pycnostachyus  vai.  lanosissimus  in 
1997  were  heavily  infested  with  seed 
beetles  (Bruchidae:  Coleoptera).  Seed 
predation  by  seed  beedes  and  weevils 
has  been  reported  among  other  members 
of  the  genus  Astragalus  (Piatt  et  al. 
1974;  Lesica  1995).  hi  a  seed  collection 
made  for  conservation  purposes,  we 
found  that  most  firuits  in  1997  partially 
developed  at  least  four  seeds.  However 
seed  predation  reduced  the  average 
number  of  undamaged  seeds  to  only  1.8 
per  fruit  (D.  Steeck,  USFWS,  and  M. 
Meyer,  California  Department  of  Fish 
and  Game,  unpublished  data).  The  level 
of  year  to  year  variation  in  seed 
predation  and  its  consequences  for  the 
population  of  Astragalus  pycnostachyus 
var.  lanosissimus  are  not  known  at  this 
time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Astragalus  pycnostachyus  var. 
lanosissimus  currenUy  receives  no 
protection  under  Federal  law,  and  it  is 
not  currently  listed  by  the  State  of 
California.  However',  on  February  4, 
1999,  the  California  Fish  and  Game 
Commission  accepted  a  petition  to  list 
the  species  under  the  California 
Endangered  Species  Act,  making  it  a 
candidate  for  State  listing.  California 
Senate  Bill  879,  passed  in  1997  and 
effective  January  1, 1998,  requires 
individuals  to  obtain  a  section  2081(b) 
permit  from  the  California  Department 
of  Fish  and  Game  (CDFG)  to  take  a 
candidate  species  incidental  to 
otherwise  lawful  activities,  and  requires 
that  all  impacts  be  fully  mitigated  and 
all  measures  be  capable  of  successful 
implementation.  However,  these 
requirements  have  not  been  tested  and 
it  will  be  several  years  before  their 
effectiveness  can  be  evaluated. 

Remediation  of  the  soils  on  the  site 
and  any  proposed  development  must 
comply  with  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  California  Coastal  Act.  The  CEQA 
requires  a  full  pubUc  disclosure  of  the 
potential  environmental  impacts  of 


proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  die  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  can  be  shown  to 
meet  the  criteria  for  State  listing,  such 
as  Astragalus  pycnostachyus  var. 
lanosissimus  are  considered  imder 
CEQA  (CEQA  Section  15380).  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
social  or  economic  considerations  make 
mitigation  infeasible.  In  the  latter  case, 
projects  may  be  approved  that  cause 
significant  environmental  damage,  such 
as  destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  lead  agencies. 

The  Coastal  Zone  Management  Act  of 
1972  is  a  Federal  statute  that  allowed  for 
the  establishment  of  the  California 
Coastal  Act  (CCA)  of  1976.  The  CCA 
established  a  coastal  zone.  In  Ventura 
Coimty,  the  site  of  the  only  known 
extant  population  of  Astragalus 
pycnostachyus  var.  lanosissimus  occurs 
in  the  California  Coastal  Zone  (Impact 
Sciences,  Inc.  1998).  As  required  by  the 
CCA,  Ventura  Coimty  has  developed  a 
Coastal  Land  Use  Plan.  It  currenUy 
designates  the  area  occupied  by 
Astragalus  pycnostachyus  var. 
lanosissimus  as  Open  Space,  thus 
amendments  of  the  Coastal  Land  Use 
Plan  will  be  required  for  approval  of  a 
residential  development  on  this 
property.  Land  use  decisions  made  by 
local  agencies  in  the  Coastal  Zone  are 
appealable  to  the  California  Coastal 
Commission.  Although  the  Coastal  Zone 
designation  and  CEQA  require  that 
unique  biological  resources,  such  as 
Astragalus  pycnostachyus  var. 
lanosissimus,  are  considered  in  the 
planning  process,  any  protection  offered 
by  these  regulatory  mechanisms  is 
ultimately  at  the  discretion  of  the  local 
and  State  agencies  involved  and  is 
therefore  inadequate  to  preclude  the 
need  to  list  this  taxon. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Astragalus  pycnostachyus  var. 
lanosissimus  is,  by  virtue  of  its  small 
population  size  and  the  small  area 
occupied,  susceptible  to  extinction  from 
natural  and  human-caused  catastrophic 


events.  An  example  of  an  uncertain  but 
potentially  catastrophic  environmental 
effect  is  wildfire  during  the  siunmer 
prior  to  seed  maturation.  There  is  also 
some  potential  for  random  events  such 
as  a  plane  crash  (the  taxon  is  under  the 
extended  center  flight  line  of  the 
Oxnard  airport,  and  a  crash  occurred  on 
the  site  in  1995  (Murphy  in  lift.  1997)) 
to  cause  extinction. 

Small  population  size  also  increases 
the  susceptibility  of  this  taxon  to 
extinction  from  competition  with 
nonnative  plant  species.  Cortaderia 
scUoana  (pampas  grass),  Carpobrotus 
sp.,  Polypogon  monspeliensis,  and 
Bromus  madritensis  ssp.  rubens  are 
invasive  nonnative  plant  species  that 
occur  at  the  site  of  the  single  extant 
population  (Impact  Sciences,  Inc.  1997). 
Carpobrotus  sp.  in  particidar,  are 
competitive,  succulent  species  with  the 
potential  to  cover  vast  areas  in  dense 
clonal  mats.  Polypogon  monspeliensis 
grew  in  high  densities  around  some 
mature  individuals  oi  Astragalus 
pycnostachyus  var.  lanosissimus  in 
1998  and  seedlings  were  germinating 
among  patches  of  Carpobrotus  and 
Bromus  in  1998  (D.  Steeck.  pers.  obs. 
1998).  Seedling  survival  rates  in  these 
areas  have  not  yet  been  determined. 
These  invasive,  nonnative  species  are 
associated  with  wholesale  conversion  of 
native  plant  communities,  leading  to 
declines  and  local  extirpation  of  native 
species.  While  population  trend 
information  is  not  available,  the 
presence  of  these  nonnative  species  on 
the  site  is  cause  for  concern  that  this 
plant  community  is  vulnerable  to 
conversion  and  the  Astragalus 
pycnostachyus  var.  lanosissimus 
population  is  at  risk. 

The  small  population  risks  described 
above  in  this  section  are  increased  by 
activities  in  the  occupied  habitat 
associated  with  planning  for  land  use  at 
the  site.  For  example,  at  least  two 
excavations  were  conducted  in  the 
population  to  examine  the  soils  in 
which  the  plants  occur  (D.  Steeck,  pers. 
obs.  1997)  and  to  examine  the  root 
structure  of  an  adult  plant  (R.  Smith, 
Impact  Sciences  1998).  In  April  1998, 
four  plants  from  the  population  were 
removed  and  transported  to  a 
greenhouse  in  a  preliminary  attempt  at 
transplantation.  In  addition  to  the  direct 
removal  of  reproducing  individuals 
frtim  the  population,  exploratory 
excavations  within  the  population  can 
potentially  alter  the  hydrology  of  the 
micro-site  where  the  plants  are  found, 
reduce  seedling  establishment  by 
burying  or  removing  seeds  and 
seedlings  from  the  soil,  and  injure  plant 
roots. 
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We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  Astragalus 
pycnostacbyus  var.  lanosissimus  in 
determining  to  propose  this  rule. 
Residential  and  commercial 
development  have  resulted  in  the  loss 
and  alteration  of  this  taxon's  coastal 
habitat  and  are  the  most  likely  cause  of 
population  extirpation  historically.  Loss 
and  alteration  of  habitat  from  soil 
remediation  activities  and  proposed 
residential  development  threaten  the 
only  known  extant  population.  Other 
threats  include  competition  from 
nonnative  plant  species  and 
catastrophic  natural  and  human-caused 
events  which  could  diminish  or  destroy 
the  very  small  extant  population. 
Existing  regulatory  mechanisms  are 
inadequate  to  protect  this  taxon.  Based 
on  our  evaluation,  the  preferred  action 
is  to  list  Astmgalus  pycnostacbyus  var. 
lanosissimus  as  endangered. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  "(i)  the  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  [Act],  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed  *   *   *  upon  a  determination 
*  *  *  that  such  areas  are  essential  for 
the  conservation  of  the  species." 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximimi  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Critical  habitat  is  not 
determinable  when  one  or  both  of  the 
following  situations  exist— (1) 
Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)).  Chu- 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 


human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  For  the  reasons  discussed 
below  we  find  that  designation  of    ^ 
critical  habitat  for  Astragalus 
pycnostacbyus  var.  lanosissimus  is  not 
prudent. 

Critical  habitat  designation  provides 
protection  for  listed  species  on  Federal 
lands  and  on  non-Federal  lands  or 
private  lands  where  there  is  Federal 
involvement  through  authorization  or 
funding  of,  or  participation  in,  a  project 
or  activity  (Federal  nexus).  If  such  a 
Federal  nexus  is  found,  then  the  Act 
provides  protection  through  section  7 
consultation  procedures.  Astragalus 
pycnostacbyus  var.  lanosissimus  occurs 
exclusively  on  privately  owned  land 
and  the  activities  constituting  threats  to 
its  existence  (see  "Simunary  of  Factors 
Affecting  the  Species"  section  above)  do 
not  require  Federal  involvement  and 
therefore  are  not  subject  to  consultation 
under  section  7  of  the  Act.  Our  analysis 
has  not  identified  a  Federal  nexus 
which  would  trigger  section  7 
consultation  on  land  where  the  species 
occiu^.  With  no  ciuxent  or  future 
Federal  nexus  there  will  be  no  benefit 
to  the  species  as  a  result  of  the 
consultation  requirements  under  section 
7  of  the  Act. 

This  species  occurs  at  a  single 
locality,  occupying  less  than  an  acre  of 
property  in  a  highly  altered  and  rapidly 
urbanizing  landscape.  Due  to  its 
exclusive  occurrence  on  private  land, 
and  with  no  Federal  involvement  in 
projects  on  those  lands,  the  benefits  of 
listing  are  limited,  being  restricted  to 
the  protective  prohibitions  provided 
imder  section  9  of  the  Act.  As  applied 
to  plants,  section  9  of  the  Act  prohibits 
the  iniportation  and  exportation  of 
listed  plant  species  into  or  from  the 
United  States.  Further,  imder  section  9 
it  is  imlawful  to  remove  and  reduce  to 
possession,  or  to  maliciously  damage  or 
destroy,  any  listed  plant  species  from 
areas  under  Federal  jurisdiction.  In 
addition,  it  is  unlawful  to  remove,  cut, 
dig  up,  or  damage  or  destroy  a  listed 
plant  species  on  any  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  violation  of  a  State  criminal 
trespass  law.  Finally,  it  is  imlawful  to 
deliver,  receive,  carry  or  transport,  or 
sell  or  offer  to  sell  the  species  in 
interstate  or  foreign  commerce.  As 
previously  discussed,  the  residential 
development  and  soil  remediation 
activities  threatening  this  species  occur 
wholly  on  private  land.  Any  removal  or 
destruction  of  this  species  on  private 
land,  if  in  compliance  with  State  law, 


would  not  violate  section  9.  Designation 
of  critical  habitat  would  not  make 
section  9  any  more  or  less  applicable  to 
this  plant  species.  As  such,  designation 
of  critical  habitat  would  provide  no 
benefit  to  the  species. 

Section  10  allows  the  Secretary  to 
permit  otherwise  prohibited  activity. 
Under  certain  circumstances,  the 
Secretary  may  issue  permits  to  take 
wrildlife  and  fish  (but  not  plants)  in 
conjunction  with  otherwise  legal 
activities  (section  10(a)(1)(B)),  and  for 
scientific  purposes  (section  10(a)(1)(A)). 
These  permits  extend  authorization  to 
the  applicant  to  impact  the  species,  as 
opposed  to  impacting  critical  habitat. 
Impacts  to  habitat  may  be  permitted 
under  section  10(a)(1)(B)  when  the 
number  of  individual  animals  to  be 
taken  can  not  be  quantified.  In  the  case 
of  this  plant  species  which  occurs  solely 
on  private  land,  neither  section 
10(a)(1)(A)  nor  section  10(a)(1)(B)  are 
applicable.  Designation  of  critical 
habitat  would  result  in  no  benefit  to  the 
species  imder  section  10  of  the  Act. 

Because  this  plant  species  occurs  only 
on  private  land  vnth  no  Federal  nexus, 
section  7  of  the  act  is  not  applicable.  In 
addition,  critical  habitat  designation 
will  not  invoke  the  protection  afforded 
under  section  9,  and  since,  in  this  case, 
permitting  is  not  applicable,  there  is  no 
section  10  requirement  to  meet.  Neither 
listing  nor  designation  of  critical  habitat 
will  require  the  private  landowner  to 
undertake  active  management  or  modify 
any  of  its  activities  on  behalf  of  this 
species.  Because  all  appropriate  non- 
Federal  regulating  agencies  are  aware  of 
this  species  and  its  location  on  private 
land,  any  additional  notice  to  the 
general  public  and  state  and/or  local 
government  due  to  designation  of 
critical  habitat  would  not  increase  the 
protection  afforded  this  species  under 
the  Act.  Because  the  private  landowner 
and  the  developer  have  been  notified  of 
the  Federal  status  of  this  species,  and 
because  the  survival  and  recovery  of 
this  species  depends  upon  their 
participation  and  cooperation,  we  will 
continue  to  work  with  the  property 
owner  to  further  the  conservation  of  the 
species.  We  conclude  therefore  that  no 
benefit  to  the  species  would  be  realized 
through  designation  of  critical  habitat. 
For  all  of  the  above  re&sons  we  find  it 
not  prudent  to  designate  critical  habitat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
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public  awareness  and  results  in 
conservation  actions  by  Federal,  State, 
and  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
from  willing  sellers  and  cooperation 
with  the  States  and  requires  that 
recovery  actions  be  carried  out  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  tpay  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  The 
single  known  extant  popidation  of 
Astragalus  pycnostachyus  var. 
lanosissimus  occurs  on  privately  owned 
land  and  our  analysis  has  not  identified 
a  Federal  nexus  that  will  trigger 
consultation  requirements  imder  section 
7  of  the  Act. 

The  listing  oi  Astragalus 
pycnostachyus  var.  lanosissimus  as 
endangered  would  provide  for  the 
development  of  a  recovery  plan  for  this 
taxon.  Such  a  plan  would  bring  together 
Federal,  State,  and  local  efforts  for  the 
conservation  of  this  taxon.  The  plan 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and  to 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  describe  site- 
specific  management  actions  necessary 
to  achieve  the  conservation  of  this 
taxon. 

The  Act  and  its  implementing 
regidations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
With  respect  to  Astragalus 
pycnostachyus  var.  lanosissimus,  all 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  for 


endangered  plants,  apply  (16  U.S.C. 
1538(a)(2)).  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction.of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  coiuse  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  imder  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  imder  Federal  jiuisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
persons  acting  in  an  agency  capacity  for 
the  Service  and  to  State  conservation 
agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
^taxa  under  certain  cinnimstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildhfe 
Service,  Endangered  Species  Permits, 
911  NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-2063,  facsimile 
503/231-6243). 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  be  likely  to  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
the  taxon's  range.  Astragalus 
pycnostachyus  var.  lanosissimus  is  not 
located  on  areas  ciurently  under  Federal 
jiu"isdiction.  Collection,  damage,  or 
destruction  of  this  species  on  Federal 
lands  would  be  prohibited  (although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes).  Such  activities  on  areas  not 
imder  Federal  jurisdiction  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of  State 
law  or  regulations,  or  in  violation  of 
State  criminal  trespass  law.  Questions 
regarding  whether  specific  activities 
would  constitute  a  violation  of  section 
9,  should  this  species  be  listed,  should 
be  directed  to  the  Field  Supervisor  of 


the  Services 's  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  irom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parfy  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  Biological,  commercial,  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Astragalus 
pycnostachyus  var.  lanosissimus; 

(2)  The  location  of  any  additional 
populations  oi  Astragalus 
pycnostachyus  var.  lanosissimus  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  oursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  essential  habitat  features  (biotic  and 
abiotic),  range,  distribution,  and 
population  size  of  this  taxon;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  taxon. 

Final  promulgation  of  the  regulations 
on  Astragalus  pycnostachyus  var. 
lanosissimus  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  frt)m  this 
propossd. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  be 
addressed  to  the  Field  Supervisor  (see 
ADDRESSES  section). 

National  Environinental  Policy  Act 

We  have  determined  that 
Environmental  Assessments,  as  defined 
under  the  authorify  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  We  published  a 
notice  outlining  the  basis  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Executive  Order  12866  requires  each 
agency  to  vvrite  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
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interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  the  sections,  use  of  headings, 
paragraphing,  etc.)  Aid  or  reduce  its' 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFOfMIATiON  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Exsecdios.doi.g'jv. 


Required  Determinations 

We  have  examined  this  regulation 
imder  the  Paperwork  Reduction  Acl  of 
1995  and  foimd  it  to  contain  no 
information  collection  requirements. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
notice  is  Diane  Steeck,  U.S.  Fish  and 
Wildlife  Service,  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  part  17  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4205;  Pub.  L.  9ft- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 


recordkeeping  requirements. 
Transportation. 

*                * 

(h)* 

*         * 
*   * 

* 

Species 

Historic  range                     Family 

Status 

When 
listed 

Critical 
habitat 

Special 
rules 

Scientific  name 

Common  name 

Flowering  Pu^kts 

• 

Astragalus 

* 

Ventura  marsh  mill<- 
vetch. 

• 

•                                  * 

U.S.A.  (CA) Fabaceae— Pea  .... 

•                                                                • 

« 

...    E 

• 

• 

NA 

* 

NA 

pycnostachyus  var. 
lanosissimus. 

• 

* 

• 

Dated:  April  28, 1999. 
)amie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  99-12991  Filed  5-24-99;  8:45  am] 

BILUNQ  COOe  4310-66-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servic* 
50  CFR  Part  17 

RIN  1018 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Extension  of  Comment  Period  on 
the  Proposed  Rule  to  List  the  Alabama 
Sturgeon  as  Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTKM:  Proposed  rule;  notice  of  public 
hearing  and  extension  of  comment 
period. 

summary:  We,  the  Fish  and  Wildlife 
Service,  give  notice  that  we  are 
extending  the  comment  period  and 
holding  a  pubUc  hearing  on  the 
proposed  rule  to  list  the  Alabeuna 
sturgeon  (Scaphirhynchus  suttkusi)  as 
endangered.  We  invite  all  interested 


parties  to  submit  comments  on  this 
proposal. 

DATES:  We  will  hold  the  public  hearing 
from  7  p.m.  to  10  p.m.  on  Thursday, 
June  24,  1999,  in  Montgomery, 
Alabama.  The  comment  period  now 
closes  on  July  5, 1999.  We  will  consider 
any  comments  received  by  the  closing 
date  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  We  will  hold  the  public 
hearing  at  the  Montgomery  Civic  Center, 
300  Bibb  Street,  Montgomery,  Alabama 
36104.  You  may  submit  written 
comments  and  materials  concerning  the 
proposal  at  the  hearing  or  send  them 
directly  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildhfe  Service,  6578 
Dogwood  View  Parkway,  Jackson, 
Mississippi  39213.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield  (see  ADDRESSES  section),  601/ 
965-4900,  extension  25;  facsimile  601/ 
965-4340. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Alabama  stiugeon  is  a  small 
freshwater  sturgeon  that  was  historically 


found  only  in  the  Mobile  River  Basin  of 
Alabama  and  Mississippi.  The  Alabama 
stiu^eon's  historic  range  once  included 
about  1,600  kilometers  (km)  (1,000 
miles  (mi))  of  the  Mobile  River  system 
in  Alabama  (Black  Warrior,  Tombigbee, 
Alabama,  Coosa,  Tallapoosa,  Mobile, 
Tensaw,  and  Cahaba  rivers)  and 
Mississippi  (Tombigbee  River).  Since 
1985,  all  confirmed  captures  of  this  fish 
have  been  from  a  short,  free-flowing 
reach  of  the  Alabama  River  below 
Miller's  Ferry  and  Claiborne  locks  and 
dams  in  Clarke,  Moiutie,  and  Wilcox 
counties,  Alabama.  The  historic  decline 
of  the  Alabama  stiugeon  is  attributed  to 
over-fishing,  loss  and  fragmentation  of 
habitat  as  a  result  of  navigation-related 
development,  and  water  quality 
degradation.  Current  threats  primarily 
result  from  its  small  population 
niunbers  and  its  inability  to  offset 
mortality  rates  with  reproduction  and 
recruitment. 

On  March  26, 1999,  we  published  a 
rule  proposing  endangered  status  for  the 
Alabama  sturgeon  in  the  Federal 
Register  (64  FR  14676).  Section 
4(b)(5)(E)  of  the  Act  (16  U.S.C.  1531  et 
seq.)  requires  that  we  hold  a  public 
hearing  if  it  is  requested  within  45  days 
of  the  publication  of  the  proposed  rule. 
Sheldon  Morgan,  Chairman,  Alabama- 


Federal  Register /Vol.  64,  No.  100 /Tuesday,  May  25,  1999 /Proposed  Rules 


28143 


Tombigbee  Rivers  Coalition,  requested  a 
public  bearing  within  the  allotted  time 
period.  Public  hearings  are  designed  to 
gather  relevant  information  that  the 
public  may  have  that  we  should 
consider  in  determining  the  status  of 
and  threats  to  this  species.  During  the 
hearing,  we  will  present  information 
about  the  proposed  action  of  listing  the 
Alabama  stxu^eon  as  endangered.  We 
invite  the  public  to  submit  information 
and  conunents  either  at  the  hearing  on 
June  24, 1999,  or  in  writing. 

The  hearing  will  be  at  the 
Montgomery  Civic  Center  in 
Montgomery,  Alabama,  on  Thursday, 
Jime  24,  1999,  from  7:00  p.m.  to  10:00 
p.m.  We  may  have  to  limit  the  time 
allotted  for  oral  statements,  if  the 
number  of  people  who  wish  to  comment 
necessitates  such  a  limitation.  We 
encourage  persons  wishing  to  comment 
at  the  i.  earing  to  provide  a  written  copy 
of  their  statement  at  the  start  of  the 
hearing.  There  is  no  limit  on  the  length  • 
of  written  comments.  Persons  may  also 
send  written  comments  to  our  office  in 
the  ADDRESSES  section  at  any  time 
during  the  open  comment  period.  We 
will  give  equal  consideration  to  oral  and 
written  comments.  We  are  publishing 
legal  notices  announcing  the  date,  time, 
and  location  of  the  hearing  in 
newspapers,  concurrently  with  this 
Federal  Register  notice.  The  comment 
period  on  the  proposal  initially  closed 
on  May  26. 1999.  To  accommodate  the 
hearing,  we  are  extending  the  public 
comment  period  upon  publication  of 
this  notice.  The  public  comment  period 
will  close  on  July  5, 1999. 

Author:  The  primary  author  of  this 
notice  is  Paul  Hartfield  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  {16 
U.S.C.  I531efseg.). 

Dated:  May  18,1999. 

H.paleHaU, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 

(FR  Doc.  99-13143  Filed  5-24-99;  8:45  ami 

BHJJNG  CODE  4310-65-f> 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  9904301 1S-91 15-01;  i.D. 
030299B] 

RiN  0648-AL48 

Fisiieries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Northern  Anchovy 
Fishery;  Amendment  8 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
implement  Amendment  8  to  the 
Northern  Anchovy  Fishery  Management 
Plan  (FMP),  which  has  been  submitted 
by  the  Pacific  Fishery  Management 
Council  (Council)  to  NMFS  for  review 
and  approval  by  the  Secretary  of 
Commerce.  This  proposed  rule  to 
implement  Amendment  8  would; 
Change  the  name  of  the  FMP  to  tke 
Fishery  Management  Plan  for  Coastal 
Pelagic  Species  (CPS);  remove  jack 
mackerel  north  of  39°  N.  lat.  fi:t)m  the 
Pacific  Coast  Groundfish  FMP  and  add 
four  species  to  the  management  imit  of 
the  CPS  FMP;  define  a  new  fishery 
management  area  and  divide  it  into  a 
limited  entiry  zone  and  two  new 
subareas;  establish  a  procedure  for 
setting  annual  specifications  including 
harvest  guidelines  and  quotas;  provide 
for  closure  of  the  directed  fishery  when 
the  directed  portion  of  a  harvest 
guideline  or  quota  is  taken;  identify 
fishing  seasons  for  Pacific  sardine  and 
Pacific  mackerel;  establish  catch 
restrictions  in  the  limited  entry  zone 
and,  when  the  directed  fishery  fof  a  CPS 
is  closed,  limit  harvest  of  that  species  to 
an  incidental  trip  limit  set  by  the 
Southwest  Regional  Administrator, 
NMFS  (Regional  Administrator); 
implement  a  limited  entry  program; 
audiorize  the  Regional  Administrator  to 
issue  exempted  fishing  permits  for  the 
harvest  of  CPS  that  otherwise  would  be 
prohibited;  and  establish  a  fiamework 
process  by  which  management 
decisions  could  be  made  without 
amending  the  FMP. 

As  discussed  here  in  the  preamble  to 
this  proposed  rule,  Amendment  8 
would  also:  Establish  Maximum 
Sustainable  Yield  (MSY)  control  rules 
and  define  optimum  yield  (OY)  and 
overfishing;  and  address  requirements 
in  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 


regarding  Essential  Fish  Habitat  (EFH), 
bycatch,  and  fishing  communities.  No 
changes  in  the  regulations 
implementing  the  FMP  are  required  to 
implement  these  measures,  if  approved 
by  NMFS. 

DATES:  Comments  must  be  submitted  in 
writing  by  July  9,  1999. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  to  Rodney  R.  Mclnnis, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802.  Copies  of  the  FMP,  which 
includes  the  final  supplemental 
environmental  impact  statement 
(FSEIS)/regulatory  impact  review/initial 
regulatory  flexibility  analysis  may  be 
obtained  from  Larry  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue,  Suite 
224,  Portland,  Oregon,  97201.  Send 
comments  regarding  the  reporting 
biu'den  estimate  or  any  other  aspect  of 
the  coUection-of-information 
requirements  in  this  proposed  rule  to 
Rodney.  R.  Mchmis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  00503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  Morgan,  Sustainable  Fisheries 
Division,  NMFS,  at  562-980-4036  or 
Julie  Walker,  Pacific  Fishery 
Management  Council,  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  On 
September  4,  1998  (63  FR  47288),  a 
notice  of  availability  of  a  Draft 
Environmental  Impact  Statement 
(DSEIS)  on  Amendment  8  to  the  FMP 
was  published  in  the  Federal  Register. 
The  Council  held  public  hearings  on  the 
amendment  from  September  8  to  1 1  in 
Washington,  Oregon,  and  California.  On 
September  15, 1998,  at  its  meeting  in 
Sacramento,  California,  the  Council 
reviewed  public  comments  received  on 
the  amendment  at  the  hearings, 
considered  written  comments,  adopted 
preferred  options  and  voted  to  submit 
Amendment  8  for  Secretarial  review. 
The  Coiuicil  submitted  Amendment  8 
for  Secretarial  review  by  a  letter  dated 
December  11,  1998.  On  March  12, 1999, 
a  notice  of  availability  of  the  FSEIS  on 
Amendment  8  was  published  in  the 
Federal  Register  (64  FR  12279). 

The  impetus  for  Amendment  8  and 
this  proposed  rule  is  the  increasing 
abundance  of  Pacific  sardine,  whidi 
now  extends  from  Mexico  to  Canada, 
and  the  recent  high  demand  for  squid. 
Pacific  sardine  was  overfished  in  the 
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1930s,  leading  to  the  collapse  of  the 
fishery  in  the  1950s.  Little  is  known 
about  the  abundance  of  squid.  The  high 
variability  of  coastal  pelagic  resources 
and  the  amount  of  fishing  power  that 
could  be  employed  to  their  harvest 
require  a  comprehensive  management 
approach. 

Species  in  the  I^fP 

Amendment  8  and  this  proposed  rule 
would  place  Pacific  mackerel  [Scomber 
japonicus).  Pacific  sardine  [Sardinops 
sagax),  Jack  mackerel  [Trachiuvs 
symmetricus),  and  market  squid  [Loligo 
opalescens)  in  a  management  imit  with 
northern  anchovy  (Engraulis  mordax). 
All  of  these  small  CPS  are  harvested  by 
a  fleet  of  vessels  using  mainly 
roundhaul  nets  (e.g.,  purse  seines). 
Managed  species  would  be  divided  into 
two  categories:  "Actively  managed"  and 
"monitored."'  Actively  managed  species 
would  be  subject  to  annual  harvest 
limits  based  on  estimated  biomass. 
Monitored  species  would  not  be  subject 
to  mandatory  harvest  limits,  although 
other  management  measures  such  as 
area  closujegjould  apply.  Initially, 
Pacific  sardine  and  Pacific  mackerel 
would  be  actively  managed,  while  jack 
mackerel,  northern  anchovy,  and  market 
squid  would  be  monitored.  This 
proposed  rule  would  remove  jack 
mackerel  from  the  Pacific  Coast 
Groundfish  FMP. 

Fishery  Management  Areas  and 
Subareas 

The  fishery  management  area  is  the 
exclusive  economic  zone  (EEZ)  off  the 
coasts  of  Washington,  Oregon,  and 
California  between  3  and  200  nautical 
miles  offshore,  bounded  in  the  north  by 
the  Provisional  International  Boimdary 
between  the  United  States  and  Canada, 
and  boimded  in  the  south  by  the 
International  Boimdary  between  the 
United  States  and  Mexico.  The  fishery 
management  area  is  divided  into 
subareas  for  the  regulation  of  fishing  for 
CPS,  with  the  following  boimdaries:  The 
CPS  Limited  Entry  Zone  means  the  EEZ 
between  the  northern  boimdary  at 
39°00'00"  N.  lat.  off  California,  and  the 
southern  boundary  at  the  U.S.  Mexico- 
International  Boundary.  Subarea  A 
means  the  EEZ  between  the  U.S.-Canada 
Provisional  International  Boundary  and 
the  southern  boundary  at  Pt.  Piedias 
Blancas,  California.  Subarea  B  means 
the  EEZ  between  the  northern  boundary, 
at  Pt.  Piedras  Blancas,  California 
35°40'0O"  N.  lat.  and  the  southern 
boundary  at  the  U.S.-Mexico 
International  Boundary. 


Limited  Entry  System 

The  limited  entry  system  would  be 
established  in  the  commercial  fishery 
for  CPS  finfish  (squid  is  not  included) 
south  of  39°  N.  latitude  (Pt.  Arena, 
California).  Open  access  would  continue 
north  of  39°  N.  latitude.  Historically,  99 
percent  of  the  sardine  resource  has  been 
harvested  south  of  Pt.  Arena.  When 
abundance  is  high,  fishermen  in  more 
northern  areas  would  still  be  able  to 
gain  benefits  fi-om  the  high  abundance 
through  the  open  access  fishery.  When 
abundance  declines,  the  resource  tends 
to  disappear  from  the  north  and  move 
south. 

To  qualify  for  a  limited  entry  permit, 
a  vessel  would  have  had  to  land  at  least 
100  metric  tons  (mt)  of  CPS  finfish 
during  the  period  January  1, 1993, 
through  November  5, 1997.  The 
estimated  number  of  vessels  that  would 
qualify  for  a  limited  entry  permit  is  70. 
These  vessels  are  responsible  for 
approximately  99  percent  of  the  harvest 
of  CPS. 

The  limited  entry  program  would  take 
effect  on  January  1,  2000.  Permits  would 
be  issued  to  the  owner  of  the  qualifying 
vessel  and  could  be  transferred  once 
only  during  the  year  2000.  This  one- 
time transfer  would  afford  the  owner  of 
a  qualifying  vessel  the  opportunity  to 
upgrade  his/her  fishing  vessel  and 
would  allow  those  who  wish  to  enter 
the  fishery  a  1-year  opportunity  to  buy 
a  permit.  After  the  year  2000,  a  permit 
could  not  be  transferred  to  another 
person,  but  could  be  registered  for  use 
with  another  vessel  only  if  the 
permitted  vessel  was  lost,  stolen,  or  was 
removed  from  all  federally  managed 
fisheries.  Currently,  there  is  no  way  to 
ensure  that  a  vessel  that  is  able  to  fish 
will  not  operate  in  another  federally 
regidated  fishery.  Therefore,  the  only 
way  a  permit  may  be  transferred  to  a 
different  vessel  aiter  December  31,  2000, 
will  be  if  the  permitted  vessel  has  been 
totally  lost,  stolen,  or  scrapped.  NMFS 
will  investigate  whether  there  is  another 
way  to  ensure  a  vessel  may  not  be  used 
in  another  fishery,  such  as  through 
documentation  restrictions. 

Under  the  amendment,  vessels  fishing 
for  CPS  in  the  limited  entry  fishery 
could  land  no  more  than  125  mt  tons  of 
CPS  from  any  fishing  trip.  This  limit  is 
designed  to  curtail  increases  in  harvest 
capacity.  Under  the  proposed  system, 
vessel  owners  may  make  changes  in 
fishing  gear,  engines,  or  refrigeration,  to 
adapt  to  changing  conditions  in  the. 
fishery.  Vessels  harvesting  CPS  for  live 
bait  or  in  small  amounts  (as  described 
below)  would  be  exempt  from  permit 
requirements. 


In  an  effort  to  focus  public  comment, 
NMFS  is  highlighting  two  aspects  of 
Amendment  8:  first,  failing  to  include 
under-construction  exceptions  to  the 
limited  entry  criteria  and,  second, 
allowing  vessels  to  land  small  amounts 
of  CPS  in  the  Limited  Entry  Zone 
vtrithout  a  permit. 

Amendment  8  and  this  proposed  rule 
would  not  except  vessels  that  were 
under  construction  or  were  contracted 
for  construction  during  the  limited  entry 
qualifying  period  (January  1, 1993, 
through  November  5, 1997).  A  vessel 
falling  into  this  category  would  not 
qualify  for  a  permit.  NMFS  is  interested 
in  receiving  information  from  owners  of 
vessels  that  would  be  affected  by  the 
lack  of  an  exception. 

Many  vessels  that  would  not  qualify 
for  a  limited  entry  permit  have  landed 
small  amounts  of  CPS  for  dead  bait  or 
for  small  speciality  markets.  Under  the 
framework  provisions  of  Amendment  8, 
the  Council  could  recommend  landings 
between  1  and  5  mt  by  vessels  without 
a  permit.  Any  change  in  the  exempted 
trip  limit  would  be  implemented 
through  rulemaking.  The  proposed 
regulations  would  initially  set  the 
exempted  trip  limit  at  5  mt.  NMFS 
request  comments  on  the  appropriate 
level  for  the  exempted  trip  limit. 

Framework  Process 

A  framework  process  similar  to  that 
used  in  the  Council's  groundfish  fishery 
would  allow  for  management  actions 
vtrithout  amending  the  plan.  This 
proposed  rule  would  establish  a 
framework  process  to  set  and  adjust 
fishery  specifications  and  management 
measures  in  accordance  with 
procedures  and  standards  described  in 
section  2  of  Amendment  8.  The 
framework  process  consists  of  two 
procedural  categories,  the  point-of- 
concem  framework  procedure  and  the 
socio-economic  framework  procedure, 
according  to  which  the  Council  may 
recommend  and  NMFS  approve  the 
establishment  and  adjustment  of 
management  measures.  The  point-of- 
concera  fiamework  procedure  would  be 
used  in  response  to  resource 
conservation  and  ecological  issues, 
while  the  socio-economic  framework 
procedure  would  be  used  to  address 
socio-economic  issues  in  the  fishery. 
Under  both  of  these  procedures,  the 
Council  and  NMFS  may  carry  out  four 
types  of  actions:  (1)  Automatic  actions 
for  non-discretionary  actions,  which 
would  become  effective  upon 
publication  of  a  Federal  Register  notice 
without  prior  public  notice  and 
opportunity  for  comment,  and  without  a 
prior  Council  meeting;  (2)  notice 
actions,  which  would  be  used  for  all 
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management  actions,  except  automatic 
action,  intended  to  have  temporary 
affect  that  are  either  non-discretionary 
or  have  probable  impacts  that  were 
previously  analyzed  and  which  would 
require  at  least  one  Council  meeting  and 
publication  of  one  Federal  Register 
notice;  (3)  abbreviated  rulemaking 
actions;  which  would  be  used  for  all 
discretionary  management  actions 
intended  to  have  permanent  effect,  the 
impacts  of  which  have  not  been 
previously  analyzed,  and  which  would 
require  at  least  one  Coimcil  meeting  and 
publication  of  one  rule  in  the  Federal 
Register;  and  (4)  full  rulemaking 
actions,  which  would  require  at  least 
two  Council  meetings  and  publication 
of  proposed  and  final  rules  in  the 
Federal  Register  with  an  opportimity 
for  public  comment. 

Under  the  framework  system,  many 
different  types  of  actions  could  be  taken 
to  respond  quickly  to  changes  in  the 
fishery.  For  example,  actively  managed 
and  monitored  species  could  be  moved 
between  categories  as  circumstances 
require.  Other  actions  include  trip 
frequency  limits,  area  or  subarea 
closures,  seasons,  size  limits,  gear 
limitations,  and  other  appropriate 
measiu^s.  Amendment  8  and  this 
proposed  rule  authorize  the  Coimcil  to 
designate  certain  management  measures 
as  "routine  management  measures." 
This  designation  would  enable  the 
Coimcil  to  modify  the  measure  through 
the  single  meeting  notice  procedure 
described  here. 

Harvest  Guidelines 

Annually,  the  Regional  Administrator 
would  calculate  the  harvest  guidelines 
for  actively  managed  CPS  based  on  the 
estimated  biomass  and  the  standards  set 
in  the  FMP.  This  is  the  same  process 
that  has  been  used  in  the  norUiem 
anchovy  fishery  and  would  be  adapted 
for  actively  managed  CPS.  The  formulas 
used  to  set  harvest  guidelines  for  CPS 
are  straightforward  and  provide  little 
latitude  for  judgement;  therefore,  there 
is  little  discretion  involved  in  setting 
annual  specifications  for  CPS. 

Harvest  guidelines  for  CPS  would  be 
calculated  using  the  current  biomass 
estimate  multiplied  by  a  fixed  harvest 
rate.  The  portion  of  the  resource  in  U.S. 
waters  may  change  year  to  year;  the 
harvest  guidelines  would  be  calculated 
using  the  best  estimate  available.  The 
amount  of  the  harvest  guideline  needed 
for  incidental  trip  limits  when  the 
fishery  is  nearing  closure  will  vary 
depending  on  when  the  harvest 
guideline  is  projected  to  be  achieved, 
but  the  sum  of  the  incidental  amount 
and  the  amount  harvested  directly  must 
equal  the  total  harvest  guideline. 


Following  the  determination  of  the 
estimated  biomass,  a  public  meeting 
would  be  held,  where  the  Coastal 
Peiagics  Management  Team  and 
Advisory  Subpanel  would  review  the 
biomass  estimate  and  resultant  harvest 
guideline.  Public  comments  and 
comments  of  the  Advisory  Subpanel 
would  be  reported  to  the  Coimcil.  After 
hearing  public  comments  at  its  meeting, 
the  Council  would  either  adopt  the 
harvest  guideline  for  the  upcoming 
fishing  season  or  recommend  a  different 
harvest  guideline,  accompanied  by  a 
justification  for  the  recommendation. 
There  is  little  flexibility  in  setting 
harvest  guidelines,  but  errors  in 
calculations  and  in  the  way  the  specific 
factors  were  used  in  determining  the 
biomass  are  elements  that  could  be 
examined. 

The  annual  process  for  calculating 
harvest  guidelines  would  include  public 
review  of  the  estimated  biomass  and 
harvest  guidelines  before  the  fishing 
season  begins;  however,  the  Regional 
Administrator  is  not  precluded  from 
announcing  the  harvest  guideline  in  the 
Federal  Register  before  the  process  is 
completed  so  that  fishermen  may  plan 
their  activities  and  begin  harvesting 
when  the  fishing  season  begins. 

Fishing  Seasons 

This  proposed  rule  would  set  the 
Pacific  sardine  season  at  January  1  to 
December  31,  unless  closed  earlier,  and 
the  Pacific  mackerel  season  at  July  1  to 
June  30,  unless  closed  earlier. 

Other  Elements  of  Amendment  8 

The  SFA  amended  section  303(a)  of 
the  Magnuson-Stevens  Act,  which 
describes  the  required  components  of 
each  FMP.  The  SFA  established  a  2-year 
deadline  {ending  October  11,  1998)  by 
which  each  Regional  Fishery 
Management  Council  was  required  to 
submit  amendments  to  NMFS  to  bring 
all  FMPs  into  compliance  with  the  new 
provisions  of  section  303(a). 
Amendment  8  seeks  to  make  the  FMP 
consistent  with  the  Magnuson-Stevens 
Act,  as  amended  by  the  SFA,  by 
defining,  OY,  overfishing,  and  levels  at 
which  managed  stocks  are  considered 
overfished  and  by  addressing  EFH, 
bycatch  in  the  fisheries  for  CPS,  and 
social  and  economic  data  on  fishing 
communities. 

MSY,  OY,  and  Overfishing  Definitions 

Harvest  strategies  for  CPS  would  take 
into  account  uncontrolled  harvests  in 
the  Mexican  fishery,  natural  variability 
in  the  stocks,  and  the  importance  of 
coastal  peiagics  as  forage  for  other  fish, 
marine  mammals,  and  birds.  The 
harvest  strategies  are  established 


through  the  definition  of  OY,  MSY 
control  rules,  and  levels  at  which 
species  would  be  considered  overfished. 
Amendment  8  contains  a  default  CPS 
MSY  control  rule  and  default 
overfishing  definitions  for  northern 
anchovy,  jack  mackerel,  and  market 
squid.  It  also  contains  specific  MSY 
control  rules  and  overfishing  definitions 
for  Pacific  sardine  and  Pacific  (chub) 
mackerel. 

Bycatch 

Bycatch,  as  defined  in  the  Magnuson- 
Stevens  Act,  is  minimal  in  the  CPS 
fisheries.  Any  bycatch  issues  that  might 
arise  if  a  high  volume  fishery  occurred 
in  the  northern  portion  of  the 
management  area  are  unknown. 
Amendment  8  authorizes  the  Council  to 
set  incidental  catch  allowances  as  a 
percentage-of  landed  weight  or  as  an 
allowable  incidental  trip  limit. 

EFH 

.  Presence/absence  data  were  used  to 
determine  EFH  for  CPS  and  are  based  on 
a  thermal  range  bordered  within  the 
geographic  area  where  a  CPS  species 
occurs  at  any  life  stage,  where  the  CPS 
species  has  occurred  historically  during 
periods  of  similar  environmental 
conditions,  or  where  environmental 
conditions  do  not  preclude  colonization 
by  the  CPS  species.  The  amendment 
discusses  non-fishing  and  fishing 
impacts  on  CPS  EFH.  and  conservation 
and  enhancement  measures.  No  new 
management  measures  are  proposed  to 
address  fishing  impacts  on  EFH. 

Fishing  Communities 

Amendment  8  describes  the 
commercial  and  recreational  CPS 
fisheries.  It  also  profiles  several  fishing 
communities. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  8,  which 
this  rule  would  implement,  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  a  DSEIS  for 
Amendment  8;  a  notice  of  availability 
was  published  in  the  Federal  Register 
on  September  4, 1998  (63  FR  47288), 
inviting  public  comment.  The 
comments  are  addressed  in  the  FSEIS. 
The  FSEIS  for  Amendment  8  was  filed 
wdth  the  Environmental  Protection 
Agency  on  March  19. 1999.  A  notice  of 
availability  of  the  FSEIS  was  published 
in  the  Federal  Register  on  March  26, 
1999  (64  FR  14720). 
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The  environmental  impacts  of  the 
various  measures  contained  in 
Amendment  8  are  expected  to  be  neutral 
or  positive.  These  impacts  are 
summarized  below  by  key  management 
measiu«s.  Limited  entry^-The  effects  of 
limited  entry  and  open  access 
management  are  primarily 
socioeconomic  although  some  positive 
environmental  effects  may  arise  if  the 
tendency  to  overfish  in  open  access 
fisheries  is  reduced  by  limited  entry. 
Environmental  effects  in  the  open 
access  fishery  are  expected  to  be  neutral 
unless  fishing  effort  increases  and 
overfishing  occurs.  OY,  MSY,  and 
Overfishing  definitions— Harvest  of 
forage  fish  like  sardine  involves  direct, 
indirect,  and  cumulative  impacts  on  the 
environment.  Species  specific  control 
rules  are  recommended  for  Pacific 
sardine  and  Pacific  mackerel.  Allowable 
harvest  is  based  on  MSY  and  the 
importance  of  each  species  as  forage  for 
other  fish,  marine  manunals,  and  birds. 
This  approach  is  expected  to  minimize 
environmental  impacts.  The  default 
MSY  control  rules  proposed  for 
northern  anchovy  and  jack  mackerel 
(which  are  underutilized  species  with 
low  levels  of  catch)  are  conservative  and 
will  have  minimal  environmental 
impacts.  There  is  not  enough 
information  available  to  evaluate 
impacts  of  the  default  MSY  control  rule 
for  market  squid  because  there  is  little 
information  available  for  this  species. 
However,  an  aggressive  research 
program  is  underway  to  define  the 
status  of  the  resource,  develop  a 
management  program,  and  minimize 
any  possible  impacts  resulting  from  the 
harvest  of  market  squid.  FramewoHc 
management — Impacts  of  establishing  a 
firamework  management  procedure  are 
procedural  and  not  environmental. 
EFH — ^The  identification  and 
description  of  EFH  for  coastal  pelagic 
species  per  se  is  expected  to  have  no 
macX  on  the  environment,  because 
NMFS  is  malring  an  administrative 
designation.  However,  given  the  fact 
that  once  EFH  is  designated,  the  e^ct 
of  fishing  and  non-fishing  activities  on 
CPS  EFH  must  be  analyzed,  there  is  a 
greater  chance  of  habitat  protection. 
Bycatch  and  Incidental  Catch— There 
are  no  direct,  indirect,  or  aunulative 
impacts  from  the  recommended  options 
for  managing  incidental  catch.  There  are 
no  recommended  options  for  managing 
bycatch. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.0: 12866. 

Tne  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 


proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  National  Marine  Fisheries  Service 
(NMFS)  considers  an  impact  to  be 
"significant"  if  it  results  in  a  reduction  in 
annual  gross  revenues  by  more  than  5 
percent,  an  increase  in  compliance  costs  at 
least  10  percent  higher  for  smaller  entities 
than  for  large  entities,  compliance  costs  that 
require  significant  capital  expenditures,  or 
the  likelihood  that  2  percent  of  the  small 
entities  would  be  forced  out  of  business. 
NMFS  considers  a  "substantial  number"  of 
small  entities  to  be  more  than  20  percent  of 
those  small  entities  affected  by  the  regulation 
engaged  in  the  fishery. 

Coastwide,  811  vessels  landed  at  least 
some  CPS  finfish  or  squid,  or  both,  during 
the  1993-1997  window  period.  All  vessels 
are  small  entities.  Of  these  811  vessels,  640 
had  CPS  finfish  landings  south  of  39°  N. 
latitude.  This  is  the  population  affected  by 
limited  entry.  The  other  171  vessels  are 
expected  to  experience  minimal  or  no 
economic  impact  as  a  result  of  this  proposed 
rule.  A  total  of  570  vessels  would  not  qualify 
for  a  limited  entry  permit.  Of  these  non- 
qualifying vessels,  only  122  vessels 
depended  on  CPS  finfish  landings  for  at  least 
5  percent  of  their  total  exvessel  revenues, 
which  is  19  percent  of  the  affected 
population.  However,  average  aggregate  CPS 
finfish  landings  for  these  122  vessels  was  10 
mt  for  the  1993-1997  period,  or  2  mt  per 
year.  Even  at  one  trip  per  year  at  2  mt  per 
trip,  the  122  non-qualifying  vessels  would  be 
allowed  to  continue  landing  CPS  finfish 
under  the  proposed  5  mt  exempted  landing 
limit.  If  the  exempted  landing  limit  were 
lowered  to  1  mt,  then  up  to  12  of  the  122 
vessels  could  be  forced  to  reduce  harvests 
south  of  39"  N.  latitude  and,  depending  on 
per  trip  costs,  could  be  forced  out  of 
business,  because  with  annual  total  exvessel 
revenues  less  than  $2,000,  they  would  not  be 
able  to  afford  the  purchase  of  a  limited  entry 
permit.  These  vessels  would  comprise  less 
than  2  percent  of  the  affected  population. 

A  total  of  70  vessels  accounted  for  99 
percent  of  all  finfish  landings  during  the 
qualifying  period. 

Because  of  this  certification,  an  Initial 
Regtilatory  Flexibility  Analysis  was  not 
required  and  one  was  not  prepared. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
CPRA).  These  requirements  have  been 
submitted  to  OMB  for  approval.  The 
public  reporting  burden  for  these 
requirements  is  estimated  to  be  30 
minutes  for  a  limited  entry  permit 
application,  30  minutes  for  requesting 
the  transfer  of  a  permit,  2  hours  to 
prepare  a  request  for  the  appeal  of  the 
decision  to  deny  a  permit,  and  45 
minutes  to  affix  the  official  number  of 
a  vessel  to  its  bow  and  weather  deck. 
The  additional  permit  qualification 
evidence  and  burden  of  proof  is 


estimated  to  take  1  hour  per  response. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  comment  is  sought  regarding 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
the  accuracy  of  the  burden  estimate, 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS, 
Southwest  Region  (see  ADDRESSES),  and 
to  OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attii:  NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

An  informal  consultation  imder  the 
Endangered  Species  Act  has  been 
initiated  with  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  with  regard  to  the 
possible  effects  of  the  fishery  on 
endangered  and  threatened  seabirds 
imder  FWS  jurisdiction  that  forage  on 
coastal  pelagic  species.  Consultation  is 
also  underway  within  NMFS  with 
regard  to  the  possible  effects  of  the 
fishery  on  endangered  or  threatened 
marine  mammals,  Pacific  salmon,  and 
steelhead. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing.  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  18, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  NMFS  proposes  to  amend  50 
CFR  part  660  as  follows: 
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PART  660-FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIHC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§660.302    [AmendMq 

2.  In  §  660.302,  under  the  definition  of 
"Groundfish"  and  under  the  term 
"Roundfish,"  remove  the  text  "jack 
mackerel  (north  of  39°  N.  lat.), 
Trachurus  symmetricus" . 

3.  In  §  660.337,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§660.337    Limited  entry  permit*— 
"designated  species  B"  endorsement 

(a)  *  *  * 

(1)  General.  Designated  species  means 
Pacific  whiting  and  shortbelly  rockfish. 
Bycatch  allowances  in  fisheries  for  these 
species  will  be  established  using  the 
procedures  specified  for  incidental 
allowances  in  joint  venture  and  foreign 
fisheries  in  the  PCGFMP. 
***** 

4.  Revise  Subpart  I  to  read  as  follows: 
Subpart  I— Coastai  Pelagics  Fisheries 

660.501  Purpose  and  scope. 

660.502  Definitions. 

660.503  Management  subareas. 

660.504  Vessel  identification. 

660.505  Prohibitions. 

660.506  Gear  restrictions. 

660.507  Closed  areas  to  reduction  fishing. 

660.508  Annual  specifications. 

660.509  Closure  of  directed  fishery. 

660.510  Fishing  seasons. 

660.511  Catch  restrictions. 

660.512  Limited  entry  fishery. 

660.513  Permit  conditions. 

660.514  TransferabiUty. 

660.515  Renewal  of  limited  entry  permits. 

660.516  Exempted  fishing. 

660.517  Framework  for  revising  regulations. 
Figure  1  to  Subpart  I  of  Part  680 — Existing 

California  Area  Closures 

Subpart  I— Coastal  Pelagics  Fisheries 

S  660.501    Purpose  and  scope. 

This  subpart  implements  the  Fishery 
Management  Plan  for  Coastal  Pelagic 
Species  (FMP).  These  regulations  govern 
commercial  fishing  for  CPS  in  the  EEZ 
off  the  coasts  of  Washington,  Oregon, 
and  California. 

§660.502    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act  and  in  §  610.10 
of  this  chapter,  the  terms  used  in  this 
subpart  have  the  following  meanings: 

Actively  managed  species  (AMS) 
means  those  GPS  for  which  the 
Secretary  has  determined  that  harvest 
guidelines  or  quotas  are  needed  by 
Federal  management  according  to  the 
provisions  of  the  FMP. 


Advisory  Subpanel  (AP)  means  the 
Coastal  Pelagic  Species  Advisory 
Subpanel  that  comprises  members  of  the 
fishing  industry  and  public  appointed 
by  the  Council  to  review  proposed 
actions  for  managing  the  coastal  pelagic 
fisheries. 

Biomass  means  the  estimated  amoimt, 
by  weight,  of  a  coastal  pelagic  species 
population.  The  term  biomass  means 
total  biomass  (age  1  and  above)  unless 
stated  otherwise. 

Coastal  pelagic  species  (CPS)  means 
northern  anchovy  [Engraulis  mordax). 
Pacific  mackerel  (Scomber  japonicus). 
Pacific  sardine  [Sardinops  sagax),  jack 
mackerel  (Trachurus  symmetricus),  and 
market  squid  (Loligo  opelescens). 

Coastal  Pelagic  Species  Management 
Team  (CPSMT)  means  the  individuals 
appointed  by  the  Council  to  review, 
analyze,  and  develop  management 
measures  for  the  CPS  fishery. 

Council  means  the  Pacific  Fishery 
Management  Council,  including  its 
CPSMT,  AP,  Scientific  and  Statistical 
Committee  (SSC),  and  any  other 
committee  established  by  the  Coimcil. 

Finfish  means  northern  anchovy, 
Pacific  mackerel.  Pacific  sardine,  and 
jack  mackerel. 

■    Fishery  Management  Area  means  the 
EEZ  off  the  coasts  of  Washington, 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  boimded  in 
the  north  by  the  Provisional 
International  Boimdary  between  the 
United  States  and  Canada,  and  bounded 
in  the  south  by  the  International 
Boimdary  between  the  United  States 
and  Mexico. 

Fishing  trip  means  a  period  of  time 
between  landings  when  fishing  is 
conducted. 

Harvest  guideline  means  a  specified 
numerical  harvest  objective  that  is  not  a 
quota.  Attainment  of  a  harvest  guideline 
does  not  require  complete  closure  of  a 
fishery. 

Harvesting  vessel  means  a  vessel 
involved  in  the  attempt  or  actual 
catching,  taking  or  harvesting  of  fish,  or 
any  activity  that  can  reasonably  be 
expected  to  result  in  the  catchhig,  taking 
or  harvesting  of  fish. 

Land  or  Landing  means  to  begin 
transfer  of  fish  fi-om  a  fishing  vessel. 
Once  transfer  begins,  all  fish  aboard  the 
vessel  are  counted  as  part  of  the 
landing. 

limited  entry  fishery  means  the 
commercial  fishery  consisting  of  vessels 
fishing  for  CPS  in  the  CPS  Management 
Zone  imder  limited  entry  permits  issued 
under  §660.512. 

Live  bait  fishery  means  fishing  for 
CPS  for  use  as  live  bait  in  other 
fisheries. 


Monitored  species  (MS)  means  those 
CPS  the  Secretary  has  determined  not  to 
need  management  by  harvest  guidelines 
or  quotas  according  to  the  provisions  of 
the  FMP. 

Nonreduction  fishery  means  fishing 
for  CPS  for  use  as  dead  bait  or  for 
processing  for  direct  hiiman 
consumption. 

Owner,  as  used  in  this  subpart,  means 
a  person  who  is  identified  as  the  current 
owner  in  the  Certificate  of 
Documentation  (CG-1270)  issued  by  the 
U.S.  Coast  Guard  for  a  documented 
vessel,  or  in  a  registration  certificate 
issued  by  a  state  or  the  U.S.  Coast  Guard 
for  an  undocumented  vessel. 

Person,  as  used  in  this  subpart,  means 
any  individual,  corporation, 
partnership,  association  or  other  entity 
(whether  or  not  organized  or  existing 
under  the  laws  of  any  state),  and  any 
Federal,  state,  or  local  government,  or 
any  entity  of  any  such  government  that 
is  eligible  to  own  a  documented  vessel 
under  the  terms  of  46  U.S.C.  12102(a). 

Processing  or  to  process  means 
preparing  or  packaging  coastal  pelagic 
species  to  render  the  fish  suitable  for 
human  consumption,  pet  food, 
industrial  uses  or  long-term  storage, 
including,  but  not  limited  to,  cooking, 
canning,  smoking,  salting,  drying, 
filleting,  freezing,  or  rendering  into  meal 
or  oil,  but  does  not  mean  heading  and 
gutting  unless  there  is  additional 
preparation. 

Quota  means  a  specified  mmierical 
harvest  objective  for  a  single  species  of 
CPS.  the  attaimnent  (or  expected 
attainment)  of  which  causes  the 
complete  closure  of  the  fishery  for  that 
species. 

Reduction  fishery  means  fishing  for 
CPS  for  the  purposes  of  conversion  into 
fish  flour,  fish  meal,  fish  scrap, 
fertilizer,  fish  oil,  other  fishery 
products,  or  byproducts  for  purposes 
other  than  direct  human  consimiption. 

Regional  Administrator  means  the 
Administrator,  Southwest  Region, 
NMFS,  501  W.  Ocean  Boulevard,  Suite 
4200,  Long  Beach,  CA  90802-4213,  or  a 
desi^ee. 

Reserve  means  a  portion  of  the  harvest 
guideline  or  quota  set  aside  at  the 
beginning  of  the  year  for  specific 
piuposes,  such  as  for  individual 
harvesting  groups  to  ensure  equitable 
distribution  of  the  resource  or  to  allow 
for  uncertainties  in  preseason  estimates 
ofDAPandJVP. 

Sustainable  Fisheries  Division  (SFD) 
means  the  Assistant  Regional  - 
Administrator  for  Sustainable  Fisheries, 
Southwest  Region,  NMFS.  or  a  design«e. 

Totally  lost  means  that  the  vessel 
being  replaced  no  longer  exists  in 
specie,  or  is  absolutely  and  irretrievably 
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sunk  or  otherwise  beyond  the  possible 
control  of  the  owner,  or  the  costs  of 
repair  (including  recovery)  would 
exceed  the  repaired  value  of  the  vessel. 
Trip  limit  means  the  total  allowable 
amount  of  a  CPS  species  by  weight  or 
by  percentage  of  weight  of  fish  on  board 
the  vessel  that  may  be  taken  and 
retained,  possessed,  or  landed  from  a 
single  fishing  trip  by  a  vessel  that 
harvests  CPS. 

§660.503    ManagMiwnt  subareas. 

The  fishery  management  area  is 
divided  into  subareas  for  the  regulation 
of  fishing  for  CPS,  with  the  following 
designations  and  boundaries: 

(aj  CPS  Limited  Entry  Zone  means  the 
EEZ  between: 

(1)  Northern  boundary— at  39°00'00" 
N.  lat.  off  California;  and 

(2)  Southern  boundary — the  United 
States-Mexico  International  Boundary, 
which  is  a  line  connecting  the  following 
coordinates: 

32''35'22"N.  lat.,  117"'27'49"  W.  long. 
32°37'37"N.  lat.,  117°49'31"  W.  long. 
31°07'58"N.  lat..  llBOSe'lB"  W.  long. 
30»32'31"  N.  lat..  121''51'58"  W.  long. 

(b)  Subarea  A  means  the  EEZ 
between: 

(1)  Northern  boundary — the  United 
States-Canada  Provisional  International 
Boundary,  which  is  a  line  coimecting 
the  following  coordinates: 

48''29'37.19"  N.  lat.,  124°43'33.19"  W.  long. 
48''30'11"N.  lat..  124°47'13"W.  long. 
48"'30'22"  N.  let..  124°50'21"  W.  long. 
48°30'14"  N.  lat.,  124°54'52"  W.  long. 
4B''29'57"N.  lat.,  124''59'14"  W.  long. 
48°29'44"  N.  lat.,  125°00'06"  W.  long. 
48°28'09"N.  lat..  125''05'47"  W.  long. 
48°27'10"N.  lat.,  125°08'25"  W.  long. 
48"'26'47"N.  let..  a25°09'12"  W.  long. 
48''20'16"N.  lat.,  125°22'48"W.  long. 
48°18'22"  N.  lat..  125''29'58"  W.  long. 
48''11'05"  N.  lat..  125°53'48"  W.  long. 
47''49'15"  N.  lat.,  126°40'57"  W.  long. 
47°36'47"  N.  lat.,  127°11'58"  W.  long. 
47°22'00"  N.  lat.,  127°41'23"  W.  long. 
46°42'05"  N.  lat..  128''51'56"  W.  long. 
46''31'47"N.  lat..  129°07'39"W.  long.;  and 

(2)  Southern  boundary— at  35°40'00" 
N.  lat.  (Pt.  Piedras  Blancas). 

(c)  Subarea  B  means  the  KK7.  between: 

(1)  Northern  boundary— 35°40'00"  N. 
lat.  (Pt.  Piedras  Blancas);  and 

(2)  Southern  boundary — the  United 
States-Mexico  International  Boundary 
described  in  paragraph  {a)(2)  of  this 
section. 


§660.504    VmmI  identification. 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  subpart  must 
display  its  official  number  on  the^ort 
and  starboard  sides  of  the  deckhouse  or 
hull,  and  on  an  appropriate  weather 
deck  so  as  to  be  visible  from 
enforcement  vessels  and  aircraft. 


(b)  Numerals.  The  official  number 
must  be  affixed  to  each  vessel  subject  to 
this  subpart  in  block  Arabic  numerals  at 
least  14  inches  (35.56  cm)  in  height. 
Markings  must  be  legible  and  of  a  color 
that  contrasts  with  the  background. 

§660.505    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §600.725  of  this  chapter,  it 
is  unlawful  for  any  person  to  do  any  of 
the  following: 

(a)  In  the  CPS  Limited  Entry  Zone, 
take  and  retain,  possess  or  land  more 
than  5  mt  of  CPS  finfish,  other  than  live 
bait,  on  a  harvesting  vessel  without  a 
limited  entry  permit. 

(b)  In  the  CPS  Limited  Entry  Zone, 
take  and  retain,  possess  or  land  more 
than  125  mt  of  CPS  finfish  on  a 
harvesting  vessel. 

(c)  Sell  CPS  without  an  applicable 
commercial  state  fishery  license. 

(d)  Fish  in  the  reduction  fishery  for 
CPS  in  any  closed  area  specified  in 
§660.507. 

(e)  Fish  in  the  reduction  fishery  for 
northern  anchovy  using  gear  not 
authorized  under  §660.506. 

(f)  When  fishing  for  CPS,  not  to  return 
a  prohibited  species  to  the  sea  as  soon 
as  practicable  with  a  minimum  of 
injury. 

(g)  Falsify  or  fail  to  affix  and  maintain 
vessel  markings  as  required  by 
§660.504. 

(h)  Fish  for  CPS  in  violation  of  any 
terms  or  conditions  attached  to  an 
exempted  fishing  permit  issued  under 
§600.745  of  this  chapter. 

(i)  When  a  directed  fishery  has  been 
closed,  take  and  retain,  possess  or  land 
more  than  the  incidental  trip  limit 
announced  in  the  Federal  Register. 

(j)  Refuse  to  submit  fishing  gear  or 
fish  subject  to  such  person's  control  to 
inspection  by  an  authorized  officer,  or 
to  interfere  with  or  prevent,  by  any 
means,  such  an  inspection. 

(k)  Falsify  or  fail  to  make  and/ or  file 
any  and  all  reports  of  fishing,  landing, 
or  any  other  activity  involving  CPS, 
containing  all  data,  and  in  the  exact 
manner,  required  by  the  applicable  State 
law,  as  specified  in  §  660.3. 

(1)  Fail  to  carry  aboard  a  vessel  that 
vessel's  limited  entry  permit  issued 
under  §  660.512  or  exempted  fishing 
permit  issued  under  §660.516. 

(m)  Make  a  false  statement  on  an 
application  for  issuing,  renewing, 
transferring,  or  replacing  a  limited  entry 
permit  for  the  CPS  fishery. 

§660.506    Gear  restrictions. 

Only  authorized  fishing  gear  may  be 
used  in  the  reduction  fishery  for 
northern  anchovy  off  California. 
Authorized  fishing  gear  is  roimd  haul 


nets  that  have  a  minlmimi  wet-stretch 
mesh  size  of  '°/i6  of  an  inch  (1.59  cm) 
excluding  the  bag  portion  of  a  piu^e 
seine.  The  bag  portion  must  be 
constructed  as  a  single  unit  and  must 
not  exceed  a  rectangular  area,  adjacent 
to  20  percent  of  the  total  corkline  of  the 
piu'se  seine.  Minimum  mesh  size 
requirements  are  met  if  a  stainless  steel 
wedge  can  be  passed  with  only  thumb 
pressure  through  16  of  20  sets  of  2 
meshes  each  of  wet  mesh.  The  wedges 
used  to  measure  trawl  mesh  size  are 
made  of  20  gauge  stainless  steel,  and 
will  be  no  wider  than  '%6  of  an  inch 
(1.59  cm)  less  one  thickness  of  the  metal 
at  the  widest  part. 

§  660.507    Closed  areas  to  reduction 
fishing. 

The  following  areas  are  closed  to 
reduction  fishing: 

(a)  Farallon  Islands  closure  (see 
Figure  1  to  this  subpart).  The  portion  of 
Subarea  A  boimded  by — 

(1)  A  straight  line  joining  Pigeon  Point 
Light  (37°10.9'  N.  lat,  122°23.6' W. 
long.)  and  the  U.S.  navigation  light  on 
Southeast  Farallon  Island  (37°42.0'  N. 
lat,  123°00.1'  W.  long.);  and 

(2)  A  straight  line  joining  the  U.S. 
navigation  light  on  Southeast  Farallon 
Island  (37°42.0'  N.  lat,  123°00.1'  W. 
long.)  and  the  U.S.  navigation  light  on 
Point  Reyes  (37°59.7'N.  lat.,  123°01.3' 
W.  long.). 

(b)  Subarea  B  closures.  Those  portions 
of  Subarea  B  described  as — 

(1)  Oxnard  closure  (see  Figure  1  to 
this  subpart).  The  area  that  extends 
offshore  4  miles  from  the  mainland 
shore  between  lines  running  250°  true 
from  the  steam  plant  stack  at  Manadalay 
Beach  (34°12.4'N.  lat,  lig'lS.O' W. 
long.)  and  220°  true  from  the  steam 
plant  stack  at  Ormond  Beach  (34°07.8' 
N.  lat,  119°10.0'W.  long.). 

(2)  Santa  Monica  Bay  closure  (see 
Figaie  1  to  this  subpart).  Santa  Monica 
Bay  shoreward  of  that  line  from  Malibu 
Point  (34°01.8'  N.  lat,  188°40.8'  W. 
long.)  to  Rocky  Point  (Palos  Verdes 
Point)  (33°46.5'N.  lat.,  118°25.7'W. 
long.). 

(3)  Los  Angeles  Harbor  closure  (see 
Figure  1  to  this  subpart).  The  area 
outside  Los  Angeles  Harbor  described 
by  a  line  extending  6  miles  180°  true 
from  Point  Fermin  (33°42.3'  N.  lat, 
118°17.6'  W.  long.)  and  then  to  a  point 
located  3  miles  offshore  on  a  line  225° 
true  from  Huntington  Beach  Pier 
(33°39.2'  N.  lat,  118°00.3' W.  long.). 

(4)  Oceanside  to  San  Diego  closure 
(see  Figure  1  to  this  subpart).  The  area 
6  miles  from  the  mainland  shore  south 
of  a  line  running  225°  true  from  the  tip 
of  the  outer  breakwater  (33°12.4'  N.  lat, 
117°24.1'  W.  long.)  of  Oceanside  Harbor 
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to  the  United  States-Mexico 
International  Boundary. 

§660.508    Annual  specification*. 

(a)  The  Regional  Administrator  will 
determine  the  harvest  guidelines  or 
quotas  for  all  AMS  from  the  estimated 
biomass  and  the  formulas  in  the  FMP. 

(b)  Harvest  guidelines  or  quotas, 
including  any  apportionment  between 
the  directed  fishery  and  set-aside  for 
incidental  harvest,  will  be  published  in 
the  Federal  Register  before  the 
beginning  of  the  fishing  season  for  each 
CPS. 

(c)  The  announcement  of  each  harvest " 
guideline  or  quota  will  contain  the 
following  information: 

(1)  A  siunmary  of  the  status  of  AMS 
and  MS; 

(2)  The  estimated  biomass  on  which 
the  harvest  guideline  or  quota  was 
determined; 

(3)  The  portion,  if  appropriate,  of  the 
harvest  guideline  or  quota  set  aside  to 
allow  for  incidental  harvests  after 
closure  of  the  directed  fishery; 

(4)  The  estimated  level  of  the 
incidental  trip  limit  that  will  be  allowed 
after  the  directed  fishery  is  closed;  and 

(5)  The  allocation,  if  appropriate, 
between  Subarea  A  and  Subarea  B. 

(d)  Harvest  guidelines  and  quotas  will 
receive  a  public  review  according  to  the 
following  procediu«: 

(1)  A  meeting  will  be  held  between 
the  Coimcil's  CPSMT  and  AP.  where  the 
estimated  biomass  and  the  harvest 
guideline  or  quota  will  be  reviewed  and 
public  comments  received.  This  meeting 
will  be  annoimced  in  the  Federal 
Register  before  the  date  of  the  meeting. 

(2)  All  materials  relating  to  the 
biomass  and  harvest  guideline  or  quota 
will  be  forwarded  to  the  Council  and  its 
Scientific  and  Statistical  Committee  and 
will  be  available  to  the  public  from  the 
Regional  Administrator. 

(3)  At  a  regular  meeting  of  the 
Council,  the  Coimcil  will  review  the 
estimated  biomass  and  harvest  guideline 
or  quota  and  offer  time  for  public 
comment.  If  the  Council  requests  a 
revision,  justification  must  be  provided. 

(4)  The  Regional  Administrator  wiU 
review  the  Coimcil's  recommendations, 
justification,  and  public  comments  and 
base  his  or  her  final  decision  on  the 
requirements  of  the  FMP. 

§  660.509    Closure  of  directed  fishery. 

When  the  directed  fishery  portion  of 
the  harvest  guideline  or  quota  is 
estimated  to  be  taken,  the  Regional 
Administrator  will  annoimce  in  the 
Federal  Register  the  date  of  closure  of 
the  directed  fishery  for  CPS  and  the 
amount  of  the  incidental  trip  limit  that 
will  be  allowed. 


§660.510    Fishing  seasons. 

(a)  All  seasons  will  begin  at  0001 
hours  and  terminate  at  2400  hoiu-s  local 
time.  Fishing  seasons  for  the  following 
CPS  species  are: 

(1)  Pacific  sardine.  January  1  to 
December  31,  or  until  closed  imder 
§  660.509. 

t2)  Pacific  mackerel.  Jidy  1  to  June  30, 
or  imtil  closed  imder  §  660.509. 

§  660.51 1    Catch  restrictions. 

(a)  All  CPS  harvested  shoreward  of 
the  outer  boimdary  of  the£EZ  {0-200 
nautical  miles  off  shore)  will  be  counted 
toward  the  catch  limitations  specified  in 
this  section. 

(b)  The  trip  limit  for  harvesting 
vessels  fishing  in  the  CPS  Limited  Entry 
Zone  for  CPS  other  than  live  bait 
without  a  limited  entry  permit  is  5  mt 
tons  of  all  CPS  finfish  combined. 

(c)  The  trip  limit  for  vessels  with  a 
limited  entry  permit  on  a  fishing  trip  in 
which  the  vessel  fishes  or  lands  fish  in 
the  Limited  Entry  Zone  is  125  mt  of  all 
CPS  finfish  combined. 

(d)  After  the  directed  fishery  for  a  CPS 
is  closed  imder  §  660.509,  no  person 
may  take  and  retain,  possess  or  land 
more  of  that  species  than  the  incidental 
trip  limit  set  by  the  Regional 
Administrator. 

(e)  While  fishing  for  CPS,  all  species 
of  trout  dnd  salmon  (Salmonidae)  and 
Pacific  halibut  {Hippoglossus 
stenolepis)  are  prohibited  species  and 
must  be  released  immediately  with  a 
minimum  of  injury. 

§  660.5t2    Limited  entry  fishery. 

(a)  General.  (1)  This  section  applies  to 
fish^ig  for  or  landing  CPS  finfish  in  the 
limited  entry  fishery  in  the  Limited 
Entry  Zone. 

(2)  Effective  January  1.  2000,  the 
owner  of  a  vessel  with  more  than  5  mt 
of  CPS  finfish  on  board  in  the  CPS 
Limited  Entry  Zone,  other  than  live  bait, 
must  have  a  limited  entry  permit 
registered  for  use  with  that  vessel. 

(3)  OiUy  a  person  eligible  to  own  a 
documented  vessel  under  the  terms  of 
46  U.S.C.  12102(a)  may  be  issued  or 
hold;  by  ownership  or  otherwise,  a 
limited  entry  permit. 

(b)  Initial  qualification.  (1)  SFD  vdll 
issue  a  limited  entry  permit  only  for  a 
vessel  that  landed  100  mt  tons  of  CPS 
finfish  from  January  1, 1993,  through 
November  5, 1997. 

(2)  A  limited  entry  permit  will  be 
issued  only  to  the  current  owner  of  the 
vessel,  unless: 

(i)  The  previous  owner  of  a  vessel 
qualifying  for  a  permit,  by  the  express 
terms  of  a  written  contract,  reserved  the 
right  to  the  limited  entry  permit,  in 
which  case  the  limited^ntry  permit  will 


be  issued  to  the  previous  owner  based 
on  the  catch  history  of  the  qualifjring 
vessel,  or 

(ii)  A  vessel  that  would  have  qualified 
for  a  limited  entry  permit  was  totally 
lost  prior  to  issuance  of  a  limited  entry 
permit.  In  this  case,  the  owner  of  the 
vessel  at  the  time  it  was  lost  retains  the 
right  to  a  permit  for  a  replacement 
vessel,  unless  the  owner  conveyed  the 
right  to  another  person  by  the  express 
terms  of  a  written  contract.  The  lost 
vessel  must  be  replaced  within  2  years 
of  the  date  that  the  quaUfying  vessel  was 
lost,  and  the  replaced  vessel  must  be  of 
equal  or  less  net  tonnage. 

(c)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entry  rights  under  the  express  terms  of 
a  written  contract  as  specified  in 
paragraph  (a)(2)  of  this  section)  appl)dng 
for  issuance,  renewal,  transfer,  or 
registration  of  a  limited  entry  permit  has 
the  burden  to  submit  evidence  to  prove 
that  qualification  requirements  are  met. 
The  following  evidentiary  standards 
apply: 

(1)  A  certified  copy  of  the  vessel's 
documentation  as  a  fishing  vessel  of  the 
United  States  (U.S.  Coast  Guard  or  state) 
is  the  best  evidence  of  vessel  ownership; 

(2)  A  certified  copy  of  a  state  fish 
landing  receipt  is  the  best  evidence  of 
a  landhig  of  a  vessel; 

(3)  A  copy  of  a  written  contract 
reserving  or  conveying  limited  entry 
rights  is  the  best  evidence  of  reserved  or 
acquired  rights;  and 

(4)  Other  relevant,  credible  evidence 
that  the  applicant  may  submit  or  that 
the  SFD  may  request  or  require  may  also 
be  considered. 

(d)  Fees.  The  Regional  Administrator  * 
may  charge  fees  to  cover  administrative 
expenses  related  to  issuing  limited  entry 
permits,  as  well  as  renewing, 
transferring,  and  replacing  permits.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application. 

(e)  Initial  decisions.  (1)  The  SFD  will 
make  initial  decisions  regarding  issuing, 
renewing,  transferring,  and  registering 
limited  entry  permits. 

(2)  Adverse  decisions  shall  be  in 
writing  and  shall  state  the  reasons  for 
the  adverse  decision. 

(3)  The  SFD  may  decline  to  act  on  an 
application  for  issuing,  renewing, 
transferring,  or  registering  a  limited 
entry  permit  if  the  permit  sanction 
provisions  of  the  Magnuson-Stevens  Act 
at  16  U.S.C.  1858(a)  and  implementing 
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regulations  at  15  CFR  part  904,  subpart 


D,  apply. 


liutial  issuance.  (1)  The  SFD  will 
issue  limited  entry  permits. 

(2)  In  order  to  receive  a  final  decision 
on  a  limited  entry  permit  application 
before  January  1,  2000,  an  applicant 
must  submit  the  application  to  the  SFD 
on  or  before  August  1, 1999. 

(3)  A  separate,  complete,  and  acciuate 
application  form,  accompanied  by  any 
required  supporting  documentation  and 
the  appropriate  fee,  must  be  submitted 
for  each  vessel  for  which  a  limited  entry 
permit  is  sought.  , 

(4)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
SFD  will  notify  the  applicant  of  the 
deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered  void. 

f5)  The  SFD  may  request  further 
dociunentation  before  acting  on  an 
application. 

16)  The  SFD  will  not  accept 
applications  for  a  limited  entry  permit 
after  July  1,2000. 

(g)  Appeals.  (1)  Any  applicant  for  an 
initial  permit  may  appeal  the  initial 
issuance  decision  to  the  Regional 
Administrator.  To  be  considered  by  the 
Regional  Administrator,  such  appeal 
must  be  in  writing  and  state  the  reasons 
for  the  appeal,  and  must  be  submitted 
within  30  days  of  the  action  by  the 
Regional  Administrator.  The  appellant 
may  request  an  informal  hearing  on  the 
appeal. 

(2)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Regional 
Administrator  will  notify  the  permit 
applicant,  or  permit  holder  as 
appropriate,  and  will  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 

(3)  Upon  receipt  of  sufficient 
information,  the  Regional  Administrator 
will  decide  the  appeal  in  accordance 
with  the  permit  eligibility  criteria  set 
forth  in  this  section  and  in  the  FMP,  as 
appropriate,  based  upon  information 
relative  to  the  application  on  file  at 
NMFS  and  the  Council  and  any 
additional  information  submitted  to  or 
obtained  by  the  Regional  Administrator, 
the  summary  record  kept  of  any  hearing 
and  the  hearing  officer's  recommended 
decision,  if  any,  and  such  other 
considerations  as  the  Regional 
Administrator  deems  appropriate.  The 
Regional  Administrator  will  notify  all 
interested  persons  of  the  decision,  and 
the  reasons  for  the  decision,  in  writing, 
normally  within  30  days  of  the  receipt 
of  sufficient  information,  unless 
additional  time  is  needed  for  a  hearing. 

(4)  If  a  hearing  is  requested,  or  if  the 
Regional  Administrator  determines  that 


one  is  appropriate,  the  Regional 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  to  the 
applicant.  The  appellant,  and,  at  the 
discretion  of  the  hearing  officer,  other 
interested  persons,  may  appear 
personally  or  be  represented  by  coimsel 
at  the  hearing  and  submit  information 
and  present  arguments  as  detemuned 
appropriate  by  the  hearing  officer. 
Within  30  day?of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Regional  Administrator. 

(5)  The  Regional  Administrator  may 
adopt  the  hearing  officer's 
recommended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it.  In  any 
event,  the  Regional  Administrator  will 
notify  interested  persons  of  the 
decision,  and  the  reason(s)  therefore,  in 
writing,  within  30  days  of  receipt  of  the 
hearing  officer's  recommended  decision. 
The  Regional  Administrator's  decision 
will  constitute  the  final  administrative 
action  by  NMFS  on  the  matter. 

(6)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  a  period 
not  to  exceed  30  days  by  the  Regional 
Administrator  for  good  cause,  either 
upon  his  or  her  own  motion  or  upon 
written  request  fi-om  the  appellant 
stating  the  reason(s)  therefore. 

§  660.51 3    Permit  conditions. 

(a)  A  limited  entry  permit  expires  on 
failure  to  renew  the  limited  entry^ermit 
as  specified  in  §  660.515. 

(b)  A  limited  entry  permit  may  not  be 
used  with  a  vessel  unless  it  is  registered 
for  use  with  that  vessel.  Limited  entry 
permits  will  be  registered  for  use  with 

a  particular  vessel  at  the  time  the  permit 
is  issued,  renewed,  or  transferred. 

(c)  Limited  entry  permits  issued  or 
applied  for  under  this  subpart  are 
subject  to  sanctions  piirsuant  to  the 
Magnuson-Stevens  Act,  16  U.S.C. 
1858(g),  and  15  CFR  part  904,  subpart  D. 

§660.514    Transferability. 

(a)  Upon  application  by  the  permit 
holder,  the  SFT)  will  process 
applications  for  transferring  limited 
entry  permits  according  to  this  section. 

(b)  Before  January  1,  2001,  a  limited 
entry  permit  may  be  transferred  only 
one  time  to  a  different  owner  and/or  for 
use  with  a  different  vessel.  No  transfer 
is  effective  xmtil  the  limited  entry 
permit  has  been  reissued  and  is  in  the 
possession  of  the  new  permit  holder. 

(c)  After  December  31,  2000,  a  permit 
may  not  be  registered  for  use  with  a 
vessel  other  than  the  vessel  for  which  it 


was  registered  on  December  31,  2000, 
except  as  follows: 

(1)  The  vessel  to  which  the  permit 
was  registered  on  December  31,  2000 
(the  replaced  vessel),  is  totally  lost, 
stolen,  or  scrapped,  such  that  it  cannot 
be  used  in  a  Federally  regulated 
commercial  fishery,  and 

(2)  The  replacement  vessel  to  which 
the  permit  will  be  registered  is  of  equal 
or  less  net  tonnage  than  the  replaced 
vessel,  and 

(3)  The  replaced  vessel  is  owned  by 
the  permit  holder. 

(d)  After  December  31,  2000,  a  limited 
entry  permit  may  not  be  transferred  to 
another  permit  holder. 

§660.515    Renewai  of  iimitad  entry  permits. 

(a)  Each  limited  entry  permit  must  be 
renewed  by  January  1  of  even  numbered 
years. 

(b)  The  SFD  will  send  notices  to 
renew  limited  entry  permits  to  the  most 
recent  address  of  the  permit  holder. 

(c)  The  permit  owner  must  provide 
SFD  with  notice  of  any  address  change 
within  15  days  of  the  change. 

(d)  The  permit  holder  must  submit 
applications  for  renewal  of  a  permit  on 
forms  available  bom  the  SFD. 

(e)  The  permit  owner  is  responsible 
for  renewing  a  limited  entry  permit. 

(f)  An  expired  permit  caimot  be  used 
to  fish  for  CPS  in  the  limited  entry 
fishery. 

§660.516    Exempted  fishing. 

(a)  General.  In  the  interest  of 
developing  an  efficient  and  productive 
fishery  for  CPS,  the  Regional 
Administrator  may  issue  exempted 
fishing  permits  (EFP)  for  the  harvest  of 
CPS  that  otherwise  would  be  prohibited. 

(b)  No  exempted  fishing  for  CPS  may 
be  conducted  luless  authorized  by  an 
EFP  issued  for  the  participating  vessel 
in  accordance  with  the  criteria  and 
procedures  specified  in  §  600.745  of  this 
chapter. 

§  660.51 7    Framework  for  revising 
regulations. 

(a)  General.  NMFS  will  establish  and 
adjust  specifications  and  management 
measures  in  accordance  with 
procedures  and  standards  in 
Amendment  8  to  the  FMP. 

(b)  Annual  actions.  Annual 
specifications  are  developed  and 
imjplemented  according  to  §  660.508. 

(c)  Routine  management  measures. 
Consistent  with  sec.  2.1  of  Amendment 
8  to  the  FMP,  management  measures 
designated  as  routine  may  be  adjusted 
during  the  year  after  recommendation 
irom  the  Council,  approval  by  NMFS, 
and  publication  in  the  Federal  Register. 

(d)  Changes  to  the  regulations. 
Regulations  under  this  subpart  may  be 
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promulgated,  removed,  or  revised.  Any 
such  action  will  be  made  according  to 
the  framework  measures  in  section  2  of 
Amendment  8  to  the  FMP  and  will  be 
published  in  the  Federal  Register. 


Figure  1  to  Subpart  I  of  Part  660— 
Existing  California  Area  Closures 
(hatched  areas  extend  to  3  miles 
offshore;  cross-hatched  areas  extend 
beyond  3  miles  offshore)  and  optional 


Catalina  Channel  foreign  vessel  closure 
(outlined  by  dashed  lines) 
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Notices 


Federal  Register 

Vol.  64,  No.  100 
Tuesday,  May  25,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  mIes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mllngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMErfT  OF  AGRICULTURE 
Office  of  the  Secretary 

Desigrurtion  of  Rural  Empowerment 
Zones  and  Rural  Enterprise 
Communities 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
designation  of  five  new  rural 
empowerment  zones  and  20  new  rural 
enterprise  communities  bom  the 
applications  received  in  response  to  the 
Notice  Inviting  Applications  published 
in  the  Federal  Register  on  April  16, 
1998.  The  Secretary  of  Agricultiu^ 
(Secretary)  will  award  newly  authorized 
direct  federal  grants  of  $2,000,000  to 
each  rural  empowerment  zone  and 
$250,000  to  each  nu-al  enterprise 
community.  Notice  is  also  given  that 


rural  empowerment  zones  and  rural 
enterprise  communities  designated  by 
the  Secretary  are  expected  to  sign  a 
memorandum  of  agreement 
substantially  in  the  form  attached  to  this 
notice. 

DATES:  The  designation  date  for  the  five 
Round  n  rural  empowerment  zones  and 
20  Round  IIS  rural  enterprise 
communities  annoimced  in  this  notice 
was  December  24,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Administrator  for  Community 
Development,  USDA  Rtu-al 
Development,  Office  of  Community 
Development,  Reporters  Building,  Room 
701,  STOP  3203,  300  7th  Street,  SW. 
Washington,  DC  20024-3203,  telephone 
1-800-851-3403,  or  by  sending  an 
Internet  e-mail  message  to 
"info@www.ezec.gov".  For  hearing-  and 
speech-impaired  persons,  information 
concerning  this  program  may  be 
obtained  by  contacting  USDA's 
TARGET  Center  at  (202)  720-2600 
(Voice  and  TDD). 

SUPPLEMENTARY  INFORMATION:  Title  IX  of 
the  Taxpayer  Relief  Act  of  1997 
authorized  the  Secretary  to  designate  up 
to  five  nual  empowerment  zones 
("Round  11")  in  addition  to  those  rural 
empowerment  zones  and  enterprise 
communities  designated  by  the 


Secretary  in  December  1994  pursuant  to 
title  XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  ("Round  I"). 
A  Notice  Inviting  Applications  for 
Roimd  n  was  published  on  April  16, 
1998  (63  FR  19143).  One  hundred  sixty 
eligible  applications  were  received  in 
response  to  this  invitation  in  time  to 
meet  the  October  9, 1998.  deadline.  On 
October  21,  1998,  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies, 
Appropriations  Act,  1999  (Pub.  L.  105- 
277)  (Round  IIS)  was  signed  into  law 
(1999  Appropriations  Act).  Section  766 
of  the  1999  Appropriations  Act 
authorized  20  new  rural  enterprise 
communities  and  also  appropriated  new 
USDA  grant  funding  for  Rotmd  U  rural 
empowerment  zones  and  Round  IIS 
nu'al  enterprise  communities.  The 
statutory  deadline  for  Round  II  rural 
empowerment  zone  designations  was 
January  1, 1999.  There  is  no  statutory 
deadline  for  Roxmd  IIS  rural  enterprise 
community  designations. 

I.  Designation  of  Five  New  Rural 
Empowerment  Zones. 

On  December  24,  1998,  the  Secretary 
designated  the  following  nominated 
areas  as  rural  empowerment  zones 
pursuant  to  the  Round  II  legislative 
authorization: 


USDA  Rural  Empoweri^ent  Zones  (Round  II) 

[Asterisked  "*"  counties  have  areas  not  included  in  the  designated  empowemient  zone] 


Name 


Desert  (Communities  EZ  

Southwest  Georgia  United  EZ  . 
Southernmost  Illinois  Delta  EZ 

Griggs-Steele  EZ  

Oglala  Sioux  Tribe  EZ 


Counties 


Riverside* 

Crisp*,  Dooly 

Alexander*,  Johnson*,  Pulaski 

Griggs*,  Steele 

Bennett,  Jackson*,  Shannon 


II.  Designation  of  20  New  Rural  Enterprise  Communities 

On  December  24    1998,  the  Secretary  designated  the  following  nominated  areas  as  rural  enterprise  communities 
pursuant  to  the  Round  IIS  legislative  authorization: 

USDA  Rural  Enterprise  Coh^munities  (Round  IIS) 

[Asterisked counties  have  areas  not  included  in  the  designated  enterprise  community] 


Name 


Metlakatia  Indian  EC 
Four  Comers  


Central  California  EC : 

Empowemient  Alliance  of  Southwest  Rorida  EC 

Moiokai  EC  

Town  of  Austin  EC 


State 


AK 
AZ 

NM 

UT 

CA 

FL 

HI 

IN 


Counties 


Ketchikan  Borough 

Apache*,  Coconino*,  Navajo*,  (AZ) 

San  Juan*  (NM) 

San  Juan*  (UT) 

Fresno*,  Tulare 

Collier*,  Hendry* 

Maul* 

Scott* 
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USDA  Rural  Enterprise  Communities  (Round  IIS) — Continued 
[Asterisked  "*"  counties  have  areas  not  included  in  tfie  designated  enterprise  community] 


Name 


State 


Counties 


Wichita  County  EC 

Bowling  Green  EC 

City  of  Lewiston  EC 

Clare  County  EC  '. 

Fort  Peck  Assiniboine  and  Sioux  Tribe  EC 

City  of  Deming  EC 

Tri  County  Nations  EC  

Fayette  EC 

Allendale  ALIVE  EC  

Clinch-Powell  EC _.. 

Middle  Rio  Grande  EC  

Tri  County  Rural  EC  

Northwoods  Niijii  EC ~ 

Upper  Kanawha  Valley  EC 


KS 

KY 

ME 

Ml 

MT 

NM 

OK 

PA 

SQ 

TN 

TX 

WA 

Wl 

WV 


Wichita 

Warren* 

Androscoggin* 

Clare* 

Roosevelt,  Valley* 

Luna 

Coal,  Johnston*,  Pontotoc* 

Fayette* 

Allendale 

Claiborne*,  Grainger*,  Hancock,  Hawkins*,  Unton* 

Dimmit*,  Maverick*,  Uvalde*,  Zavala* 

Ferry*,  Okanogan*,  Pend  Oreille*,  Stevens* 

Forest*,  Minominee,  Vilas* 

Kanawha*,  Fayette* 


The  Secretary  selected  the  new  rural 
enterprise  commimities  from  the  pool  of 
applicants  for  Round  II  nual 
empowerment  zones.  This  notice 
satisfies  the  notice  requirement  of  7 
C.F.R.  25.300(a)  for  piuposes  of  Roimd 

ns. 

USDA's  efforts  to  maximize 
participation  of  eligible  communities  in 
the  second  round  of  applications  for 
designation  included  16  workshops  in 
16  cities  around  the  coimtry.  The  160 
applications  on  hand  for  Roimd  n 
reflect  a  cross  section  of  38  states;  23  or 
more  applications  include  reservation 
land  or  were  submitted  by  native 
American  tribal  communities.  Nineteen 
Round  I  enterprise  conununities 
submitted  applications  for  Roimd  II 
empowerment  zone  designation. 

Selection  of  Round  US  nual 
enterprise  communities  from  the  pool  of 
Round  II  empowerment  zone  applicants 
facilitated  more  timely  and  efflcient 
implementation  of  the  financial  benefits 
appropriated  for  the  second  roimd  of 
designations.  USDA  is  of  the  opinion 
that  a  quality  strategic  plan  (required  as 
part  of  the  application  process)  takes  at 
least  six  months  to  develop.  Town 
meetings  are  held  and  cross  sections  of 
the  community  are  brought  together  to 
decide  how  they  wish  to  develop  as  a 
community  and  how  best  to  achieve 
those  goals.  The  outreach  for  Round  n, 
as  described  above,  was  comprehensive 
and  thorough.  The  cost  to  taxpayers  of 
mounting  another  round  of  nationwide 
workshops  is  considerable.  All  of  these 
factors  taken  together  support  a  decision 
to  take  an  expeditious  approach  to 
implementing  Round  IIS. 

m.  Amount  of  Grants 

The  Round  nS  legislation  authorized 
direct  USDA  grant  funding  of 
$10,000,000  for  the  five  new  rural 
empowerment  zones  and  $5,000,000  for 
the  20  new  rural  enterprise 


communities  (USDA  EZ/EC  grants).  The 
Secretary  will  make  equal  USDA  EZ/EC 
grant  awards  of  $2,000,000  to  the  rural 
empowerment  zones  and  $250,000  to 
the  rural  enterprise  communities  in 
accordance  with  a  rulemaking  to  be 
published  as  soon  as  is  practicable. 

IV.  Memorandum  of  Agreement 

Applicants  for  Round  11  were  advised 
that  newly  designated  zones  would  be 
expected  to  sign  a  memorandum  of 
agreement  (MOA)  substantially  in  the 
form  of  the  MOA  published  as 
Appendix  E  to  the  April  16,  1998, 
Notice  Inviting  Applications  at  63  FR 
19150.  This  model  MOA  has  been 
revised  and  is  attached  hereto  as 
Appendix  A.  All  Round  II  and  Round 
ns  rural  empowerment  zones  and 
enterprise  communities  will  be 
expected  to  sign  a  MOA  conforming  in 
all  material  respects  to  the  form  of  the 
model  MOA  provided  in  Appendix  A  to 
this  notice. 

Dated:  May  14, 1999. 
Dan  Glickman, 

Secretary. 

Appendix  A — Form  of  Memorandum  of 
Agreement;  Rural  Empowerment  Zones 
and  Enterprise  Communities 

This  Agreement  among  the  United  States 
Department  of  Agriculture  (USDA),  the  State 

of (State)  and  the  [Empowerment 

Zone]  (Enterprise  Community)  Lead  Entity 
relating  to  the  Rural  [Empowerment  Zone] 
[Enterprise  Commimity]  known  as . 


is  made  pursuant  to  the  Internal  Revenue 
Code  (title  26  of  the  United  States  Code)  as 
amended  by  title  IX  of  the  Taxpayer  Relief 
Act  of  1997;  title  XUI,  subchapter  C,  part  I  of 
the  Omnibus  Budget  Reconciliation  Act  of 
1993;  and  section  766  of  the  Agriculture, 
Rural  Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act,  1999  (Pub.  L.  105-277). 

In  reliance  upon  and  in  consideration  of 
the  mutual  representations  and  obligations 
herein  contained,  the  applicable  statute  and 


part  25  of  7  CFR,  USDA,  the  State  and  the 
[Empowerment  Zone]  [Enterprise 
Commimity]  agree  as  follows: 

The  Rural  [Empowerment  Zone]  [Enterprise 
Commimity]  boundaries  are  as  follows: 

Census  Tracts , , 

[as  such  boundiaries  may  be  modined]  in 
accordance  with  mafis  provided  in  the 
application  for  designation  and  inclusive  of 
developable  sites,  as  identified.  The  term  of 
the  designation  as  a  rural  [Empowermetit 
Zone]  (Enterprise  Community  is  effective 
from  December  24. 1998  to  December  31, 
2008,  unless  sooner  revoked. 

The  State  and  the  [Empowerment  Zone] 
[Enterprise  Community]  agree  as  follows: 

1.  The  State  and  the  [Empowerment  Zone] 
[Enterprise  Conununity]  will  comply  with 
the  requirements  title  xhl,  subchapter  C,  part 
I  of  the  Onmibus  Budget  Reconciliation  Act 
of  1993  as  modified  by  the  Taxpayer  Relief 
Act  of  1997,  and  the  regulations  appearing  at 
7  CFR  part  25  and  any  future  regulations. 

2.  The  State  and  the  [Empowerment  Zone] 
[Enterprise  Commimity]  will  comply  with 
statutory,  regulatory  and  contractual 
requirements,  as  amended,  as  may  be 
applicable  to  the  receipt  and  expenditure  of 
Social  Services  Block  Grant  funds,  pursuant 
to  title  XX  of  the  Social  Security  Act. 

3.  The  State  and  the  [Empowerment  Zone] 
[Enterprise  Community]  will  comply  with 
statutory,  regulatory  and  contractual 
requirements,  as  amended,  as  are  applicable 
to  the  receipt  and  expenditure  of  USDA  Rural 
Development  EZ/EC  grant  funds,  pursuant  to 
section  766  of  the  Agriculture.  Rural 
Development,  Food  and  Drug  Administration 
and  Related  Agencies  Appropriations  Act, 
1999. 

4.  The  State  and  the  [Empowerment  Zone] 
[Enterprise  Community]  will  comply  with  all 
elements  of  the  USDA  approved  apphcation 
for  designation,  including  the  strategic  plan, 
submitted  to  USDA  pursuant  to  7  CFR  part 
25  ("strategic  plan")  and  all  assurances, 
certifications,  schedules  or  other  submissions 
made  in  support  of  the  strategic  plan  or  of 
this  Agreement,  all  of  which  are  included 
herein  and  made  a  part  hereof  by  reference. 

5.  The  State  and  the  [Empowerment  Zone] 
[Enterprise  Community]  will  annually  submit 
with  each  2-year  workplan  required  under  7 
CFR  §  25.403  documentation,  in  form  and 
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substance  satisfactory  to  the  Secretary, 
sufficient  to  identify  baselines,  benchmark 
goals,  benchmark  activities  and  timetables  for 
the  implementation  of  the  strategic  plan 
during  the  applicable  2  years  of  the 
workplan. 

6.  Pursuant  to  the  strategic  plan,  the  lead 
entity  for  the  lEmpowerment  Zone] 

(Enterprise  Community], [name  of 

lead  entity] ,  located  at 

(address] ,  is  responsible  for  the 


implementation  of  the  strategic  plan.  The 
current  director  of  the  lead  entity,  who  is 
duly  authorized  to  execute  this  agreement,  is 
[name] . 

7.  The  use  of  USDA  Rural  EZ/EC  Grant 
funds  will  be  directed  by  the  lead  entity,  in 
accordance  with  the  strategic  plan.  The 
USDA  Rural  Development  State  Office  will 
distribute  the  funds  according  to  the 

dire'  lives  of  the  lead  entity,  provided  that 
such  actions  are  consistent  with  the  USDA 
approved  strategic  plan  and  USDA  grant 
procedures. 

8.  The  lead  entity  agrees  to  timely  comply 
with  the  reporting  requirements  contained  in 
7  CFR  part  25,  including  reporting  on 
progress  made  in  carrying  out  actions 
necessary  to  implement  the  requirements  of 
the  strategic  plan  and  any  assurances, 
certifications,  schedules  or  other  submissions 
made  in  connection  with  the  designation. 

9.  The  lead  entity  agrees  to  submit  to 
periodic  performance  reviews  by  USDA  in 
accordance  with  the  provisions  of  7  CFR 
§§  25.402  and  25.404.  Upon  request  by 
USDA,  the  lead  entity  will  permit 
representatives  of  USDA  to  inspect  and  make 
copies  of  any  records  pertaining  to  matters 
covered  by  this  Agreement. 

10.  Each  year  after  the  execution  of  this 
Agreement,  the  lead  entity  will  submit 
updated  documentation  sufficient  to  identify 
baselines,  benchmark  goals  and  activities  and 
timetables  for  the  implementation  of  the 
strategic  plan  during  the  following  2  years. 

Upon  written  acceptance  from  USDA,  such 
documentation  shall  become  part  of  this 
Agreement  and  shall  replace  the 
documentation  submitted  previously,  for 
purposes  of  operations  during  the  following 
2  years. 

11.  All  benchmark  goals,  benchmark 
activities,  baselines,  and  schedules  approved 
by  the  [Empowerment  Zone][Enterprise 
Community]  ai^er  a  full  community 
participation  process  (which  must  be 
docimiented  and  which  may  be  further 
amended  or  supplemented  from  time  to 
time),  will  be  incorporated  as  part  of  this 
Agreement.  All  references  to  the  strategic 
plan  in  this  memorandum  of  agreement  shall 
be  deemed  to  refer  to  the  strategic  plan  as 
modified  in  accordance  with  this  paragraph. 

12.  Amendments  to  the  strategic  plan  may 
be  made  only  with  the  approval  of  the 
[Empowerment  Zone]  [Enterprise 
Community]  and  USDA.  The  lead  entity  must 
demonstrate  to  USDA  that  the  local 
governments  within  the  [Empowerment 
Zone](Enterprise  Community]  were  involved 
in  the  amendment  process. 

13.  All  attachments  and  submissions  in 
accordance  herewith  are  incorporated  as  part 
of  this  Agreement. 

This  Agreement  is  dated. . 


State  Government:  State  of 

By: [official  authorized  to  commit  the 

state] 

title: 
Address: 

Empowerment  Zone[  Name  of  Empowerment 
Zone] 

Enterprise  Community  [Name  of  Enterprise 
Conmiunity] 

By:  ^ 

Title: 
Address: 

Lead  entity:  [Name  of  Lead  Entity] 

By:  . 

TiUe: 
Address: 

Federal  Govenmient:  United  States 
Department  of  Agriculture 

By:_ 

TiUe: 
Address: 


Dated:  May  20, 1999. 

William  O.  Coats, 

Acting  Ehputy Administrator,  Tobacco 
Programs. 

[FR  Doc.  99-13221  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[1*1-99-00-2] 

Notice  of  IMeeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 


[FR  Doc.  99-13222  Filed  5-24-99;  8:45  am] 

BtLUNQ  CODE  3410-07-U 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlceting  Service 

[Dockat  No.  TB-99-06] 

Fkie-Cured  Tobacco  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
annoimcement  is  made  of  the  following 
committee  meeting: 

Name:  Flue-Cured  Tobacco  Advisray 
Committee. 

Date:  June  25, 1999. 

Time:  9:00  a.m. 

Place:  United  States  Department  of 
Agriculture,  (USDA),  Agricultural  Marketing 
Service  (AMS),  Tobacco  Programs,  Flue- 
Cured  Tobacco  Cooperative  Stabilization 
Corporation  Building,  Room  223, 1306 
Annapolis  Drive,  Raleigh,  North  Carolina 
27608. 

Purpose:  To  establish  submarketing  areas, 
discuss  selling  schedules,  recommend 
opening  dates,  and  other  related  matters  for 
the  1999  flue-cured  tobacco  marketing 
season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact 
John  P.  Dimcan  m.  Deputy  Administrator, 
Tobacco  Programs,  AMS,  U.S.  Department  of 
Agriculture,  Room  502  Annex  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456, 
(202)  205-0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at,  or  after  the  meeting.  If 
you  need  any  accommodations  to  participate 
in  the  meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  June  16, 1999, 
and  inform  us  of  your  needs. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  June  8, 1999,  from  9:00  a.m.  to 
6:00  p.m.;  June  9, 1999,  from  9:00  a.m. 
to  6:00  p.m.;  and,  June  10, 1999,  from 
9:00  a.m.  to  4:00  p.m.  (EST). 
PLACE:  U.S.  Department  of  AgricxUture, 
1400  Independence  Avenue,  SW.,  Room 
3109-South  Building,  Washington,  DC 
20250.  Phone:  (202)  720-3252. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Program  Manager,  Room 
2945-South  Building,  U.S.  Department 
of  Agriculture,  AMS,  Transportation 
and  Marlceting,  National  Organic 
Program,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  Phone;  (202)  720-3252. 
SUPPLEMENTARY  INRMMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA). 
as  amended  (7  U.S.C.  6501  et  seq.) 
requires  the  establishment  of  the  NOSB. 
The  purpose  of  the  NOSB  is  to  assist  in 
the  development  of  standards  for 
substances  to  be  used  in  organic 
production  and  to  advise  the  Secretary 
on  any  other  aspects  of  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington,  DC, 
in  March  1992  and  currently  has  seven 
committees  working  on  various  aspects 
of  the  program.  The  committees  are: 
Crops  Standards;  Processing;  Labeling 
and  Packaging;  Livestock  Standards; 
Accreditation;  Materials;  and. 
International  Issues. 

In  August  1994,  NOSB  provided  its 
initial  recommendations  for  the 
National  Organic  Program  (NOP)  to  the 
Secretary  of  Agriculture  and  since  that 
time  it  has  submitted  30  addenda  to  the 
recommendations  and  reviewed  more 
than  170  substances  for  inclusion  on  the 
National  List  of  Allowed  and  Prohibited 
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Substances.  The  last  meeting  of  the 
NOSB  was  held  February  9-11, 1999,  in 
Washington,  DC. 

The  Department  of  Agriculture 
(USDA)  published  its  proposed  rule  for 
the  NOP  in  the  Federal  Register  on 
December  16, 1997  (62  FR  65849).  A 
notice  extending  the  comment  period  on 
the  proposed  rule  was  published  in  the 
Federal  Register  on  February  9, 1998 
(63  FR  6498-6499).  The  comment 
period  was  extended  until  April  30, 
1998.  On  October  28, 1998,  three  issue 
papers  for  which  public  comment  was 
requested  by  USDA  were  published  in 
the  Federal  Register  (63  FR  57624- 
57626).  These  papers  addressed  certain 
issues  raised  during  the  NOP's  proposed 
rule's  comment  period.  The  issue  papers 
were:  Issue  Paper  1 — Livestock 
Confinement  in  Organic  Production 
Systems;  Issue  Paper  2 — The  Use  of 
Ajitibiotics  and  Parasiticides  in  Organic 
Livestock  Production;  and  Issue  Paper 
3 — ^Termination  of  Certification  by 
Private  Certifiers.  Comments  received 
on  these  papers  are  being  considered 
during  the  development  of  a  revised 
NOP  proposed  rule.  The  comment 
period  for  the  issue  papers  closed 
December  14, 1998. 
PURPOSE  AND  AGENDA:  The  principal 
purpose  of  this  meeting  is  to  provide  an 
opportunity  for  NOSB  to  receive 
committee  reports  from  its  standing  and 
ad  hoc  committees  and  address  issues 
that  arose  from  the  February  1999  NOSB 
meeting.  These  issues  include,  wild 
caught  salmon,  the  NOP 
recommendations  on  manure  use  in 
vegetable  production,  a  mock  materials 
review,  and  enforcement  criteria.  At  the 
meeting  the  Agency  will  give  a  status 
report  on  the  proposed  rule,  report  on 
the  27th  Codex  Committee  meeting  on 
Food  Labeling,  and  report  on  other  trade 
related  issues.  Copies  of  the  NOSB 
meeting  agenda  can  be  requested  from 
Karen  Thomas,  Room  2510-South 
Building,  U.S.  Department  of 
Agriculture,  AMS,  Transportation  and 
Marketing,  National  Organic  Program, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  or  by  phone  at  (202)  690-3655,  or 
by  accessing  the  NOP  website  at  http:/ 
/www.ams.usda.gov/nop. 
TYPE  OF  MEETING:  All  meetings  will  be 
open  to  the  public.  NOSB  has  scheduled 
time  for  public  input  on  Tuesday,  June 
8, 1999,  from  1:30  p.m.  until  5:00  p.m. 
in  Room  3109-S.  Individuals  and 
organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
forward  their  request  to  Ms.  Thomas  at 
the  above  address,  or  by  FAX  to  (202) 
205-7808,  by  the  close  of  business  June 
4, 1999.  While  persons  wishing  to  make 
a  presentation  may  sign  up  at  the  door. 


advance  registration  will  ensure  an 
opportimity  to  speak  during  the  allotted 
time  period,  and  will  help  the  NOSB  to 
better  manage  the  meeting  and 
accomplish  its  agenda.  Individuals  or 
organizations  will  be  given 
approximately  5  minutes  to  present 
their  views.  All  persons  making  an  oral 
presentation  are  requested  to  provide 
their  comments  in  writing,  if  possible. 
Written  submissions  may  supplement 
any  oral  presentation  that  is  made  at  the 
meeting.  Attendees  who  do  not  wish  to 
make  an  oral  presentation  are  invited  to 
submit  written  comments  to  the  NOSB 
at  the  meeting,  or  to  Ms.  Thomas  after 
the  meeting  at  the  above  address.  All 
persons  submitting  written  comments 
should  provide  20  copies. 

Dated:  May  21, 1999. 
Eileen  S.  Stommes, 

Deputy  Administrator,  Transportation  and 

Marketing. 

[FR  Doc.  9^-13355  Filed  5-21-99;  1:08  pm] 

BHJJNG  COOE  3410-02-P 


OEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Changes  to  Section  IV  of  ttte 
Field  Office  Technical  Guide  (FOTG)  of 
the  Matural  Resources  Conservation 
Service  in  Idaho 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in  Idaho, 
U.S.  Department  of  Agriciilture. 
ACTION:  Notice  of  availability  of  a 
proposed  change  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Idaho  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Idaho  to  issue  six  revised  conservation 
practices  in  Section  IV  of  the  FOTG  that 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land  and  one 
that  may  be  used  in  any  conservation 
system.  The  revised  standards  are 
Conservation  Crop  Rotation  (Code  328); 
Residue  Management  No  Till/Strip  Till 
(Code  329A);  Residue  Management 
Mulch  Till  (Code  329B);  Residue 
Management  Ridge  Till  (Code  329C); 
Residue  Management  Seasonal  (Code 
344);  Chiseling  and  Subsoiling  (Code 
324);  Contour  Farming  (Code  330);  and 
Nutrient  Management  (Code  590). 
DATES:  Comments  will  be  received  on  or 
before  June  24.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  these  standards  will  be  made 
available  upon  written  request  to  Lee  E. 
Brooks,  Assistant  State  Conservationist, 
Technology,  Natural  Resources 
Conservation  Service  (NRCS),  9173  W. 


Barnes  Dr.,  Suite  C,  Boise,  ID  83709- 
1574  (phoiie  20»-378-5720).  Electronic 
requests  and  comments  can  be 
submitted  to  nrcs@id.usda.gov, 
Attention  Lee  Brooks. 
SUPPt.EMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  NRCS  in  Idaho  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  NRCS  in 
Idaho  regarding  disposition  of  these 
comments,  and  a  final  determination  of 
changes  will  be  made. 

Dated:  May  18, 1999. 
Gary  Pfiefle, 

Assistant  State  Conservationist,  Boise,  Idaho. 
[FR  Doc.  99-13224  Filed  5-24-99;  8:45  am) 
eaiMG  CODE  3410-IS-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

National  Sheeo  Industry  Improvement 
Center;  Solicitation  of  Nominations  of 
Board  Memt}ers 

agency:  Rural  Business-Cooperative 

Service,  USDA. 

ACTION:  Notice:  Invitation  to  submit 

nominations. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  announces 
that  it  is  accepting  nominations  for  the 
Board  of  Directors  of  the  National  Sheep 
Industry  Improvement  Center  for  three 
directors'  positions  whose  terms  are 
expiring  on  February  13,  2000.  Two  of 
the  positions  are  for  those  that  have 
expertise  in  finance  and  management 
and  the  other  position  is  for  active 
producers  of  sheep  or  goats.  Board 
members  manage  and  oversee  the 
Center's  activities.  Nominations  may 
only  be  submitted  by  National 
organizations  that  consist  primarily  of 
active  sheep  or  goat  producers  in  the 
United  States  and  who  have  as  their 
primary  interest  the  production  of  sheep 
or  goats  in  the  United  States. 
Nominating  organizations  should 
submit: 

(1)  Substantiation  that  the  nominating 
organization  is  national  in  scope, 

(2)  The  number  and  percent  of 
members  that  are  active  sheep  or  goat 
producers, 

(3)  Substantiation  of  the  primary 
interests  of  the  organization,  and 
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(4)  An  Advisory  Committee 
Membership  Background  Infonnation 
form  (Form  AD-755)  for  each  nominee. 

This  action  is  taken  to  carry  out 
section  759  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
for  the  establishment  of  a  National 
Sheep  Industry  Improvement  Center. 
DATES:  The  closing  date  for  acceptance 
of  nominations  is  September  22, 1999. 
Nominations  must  be  received  by,  or 
postmarked,  on  or  before,  this  date. 
ADDRESSES:  Submit  nominations  and 
statements  on  qualifications  to 
Cooperative  Services.  RBS,  USDA,  1400 
Independence  Ave.,  SW,  Stop  3252, 
Room  4204,  Washington,  DC  20250- 
3252,  Attn.:  National  Sheep 
Improvement  Center,  Nominations. 
TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  H.  Stafford,  Director, 
Cooperative  Marketing  Division, 
Cooperative  Services,  RBS,  USDA,  1400 
Independence  Ave,  SW,  Stop  3252, 
Washington,  DC  20250-3252.  telephone 
(202)  690-0368,  (This  is  not  a  toll  free 
number.)  FAX  202-690-2723,  or  e-mail 
thomas.stafford@usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  known  as  the  1996 
Farm  Bill,  established  a  National  Sheep 
Industry  Improvement  Center.  The 
Center  shall  (1)  promote  strategic 
development  activities  and  collaborative 
efforts  by  private  and  State  entities  to 
maximize  the  impact  of  Federal 
assistance  to  strengthen  and  enhance 
production  and  marketing  of  sheep  or 
goat  products  in  the  United  States;  (2) 
optimize  the  use  of  available  human 
capital  and  resources  within  the  sheep 
or  goat  industries;  (3)  provide  assistance 
to  meet  the  needs  of  the  sheep  or  goat 
industry  for  infirastructure  development, 
business  development,  production, 
resource  development,  and  market  and 
environmental  research;  (4)  advance 
activities  that  empower  and  build  the 
capacity  of  the  United  States  sheep  or 
goat  industry  to  design  unique 
responses  to  special  needs  of  the  sheep 
or  goat  industries  on  both  a  regional  and 
national  basis;  and  (5)  adopt  flexible 
and  innovative  approaches  to  solving 
the  long-term  needs  of  the  United  States 
sheep  or  goat  industry.  The  Center  has 
a  Revolving  Fund  established  in  the 
Treasury  to  carry  out  the  purposes  of  the 
Center.  Management  of  the  Center  is 
vested  in  a  Board  of  Directors,  which 
has  hired  an  Executive  Director  and 
other  staff  to  operate  the  Center. 

The  Board  ot  Directors  is  composed  of 
seven  voting  members  of  whom  foiu-  are 
active  producers  of  sheep  or  goats  in  the 
United  States,  two  have  expertise  in 
finance  and  management,  and  one  has 
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expertise  in  lamb,  wool,  goat  or  goat 
product  marketing.  Two  of  the  open 
positions  are  for  the  voting  members 
who  have  expertise  in  finance  and 
management.  One  of  the  open  positions 
is  for  a  producer  seat.  The  Board  also 
includes  two  non- voting  members,  the 
Under  Secretary  of  Agricultiu-e  for  Rural 
Development  and  the  Under  Secretary 
of  Agricultiu^  for  Research,  Education, 
and  Economics.  Board  members  will  not 
receive  compensation  for  serving  on  the 
Board  of  Directors,  but  shall  be 
reimbiu^ed  for  travel,  subsistence,  and 
other  necessary  expenses. 

The  Secretary  ofi\griculture  shall 
appoint  the  voting  members  fi-om  the 
submitted  nominations.  Members  term 
of  office  shall  be  three  years.  Voting 
members  are  limited  to  two  terms.  The 
three  positions  for  which  nominees  are 
sought  are  currently  held  by  members 
serving  their  first  term,  thus  are  eligible 
to  be  re-nominated.  The  Board  shall 
meet  not  less  than  once  each  fiscal  year, 
but  are  likely  to  meet  at  least  quarterly. 
The  statement  of  qualifications  of  the 
individual  nominees  is  being  obtained 
by  using  Form  AD-755,  "Advisory 
Committee  Membership  Backgroimd 
Information."  The  requirements  of  this 
form  are  incorporated  under  OMB 
number  0505-0001. 

Dated:  May  17,  1999. 
Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service. 

[PR  Doc.  99-13119  Filed  5-24-99;  8:45  am] 
BHJJNG  COOE  3410-XY-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  the  Housing  Preservation 
Grant  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  26, 1999  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracee  L.  Lilly,  Senior  Loan  Specialist, 
RHS,  U.S.  Department  of  Agricultiue, 
Stop  0781,  Washington,  D.C.  20250, 
Telephone  (202)720-1604. 


SUPPLEMENTARY  INFORMATKM: 

Tide:  RHS/Housing  Preservation 
Grant  Program. 
OMB  A^umfeer:  0575-0115. 
Expiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  primary  purpose  of  the 
Housing  Preservation  Grant  Program  is 
to  repair  or  rehabilitate  individual 
housing,  rental  properties,  or  co-ops 
owned  or  occupied  by  very  low-  and 
low-income  rural  persons.  Grantees  will 
provide  eligible  homeowners,  owners  of 
rental  properties  and  owners  of  co-ops 
with  financial  assistance  through  loans, 
grants,  interest  reduction  payments  or 
other  comparable  financid  assistance 
for  necessary  repairs  and  rehabilitation 
of  dwellings  to  bring  them  up  to  code 
or  minimum  property  standards.  Where 
repair  and  rehabilitation  assistance  is 
not  economically  feasible  or  practical 
the  replacement  of  existing,  individual 
owner  occupied  housing  is  available. 

These  grants  were  established  by 
Public  Law  98-181,  the  Housing  Urban- 
R  ural  Recovery  Act  of  1983,  which 
amended  the  Housing  Act  of  1979  (Pub. 
L.  93-383)  by  adding  section  533,  42 
U.S.C.  S  2490(m),  Housing  Preservation 
Grants  (HPG).  In  addition,  the  Secretary 
of  Agricultiu^  has  authority  to  prescribe 
rules  and  regulations  to  implement  HPG 
and  other  programs  imder  42  U.S.C.  S 
1480(j). 

Section  533(d)  is  prescriptive  about 
the  information  applicants  are  to  submit 
to  llHS  as  part  of  their  application  and 
in  the  assessments  and  criteria  RHS  is 
to  use  in  selecting  grantees.  An 
applicant  is  to  submit  a  "statement  of 
activity"  describing  its  proposed 
program,  including  the  specific 
activities  it  will  undertake,  and  its 
schedule.  RHS  is  required  in  turn  to 
evaluate  proposals  on  a  set  of  prescribed 
criteria,  for  which  the  applicant  will  ' 
also  have  to  provide  information,  such 
as:  (1)  very  low-  and  low-income 
persons  proposed  to  be  served  by  the 
repair  and  rehabilitation  activities;  (2) 
participation  by  other  public  and 
private  organizations  to  leverage  funds 
and  lower  the  cost  to  the  HPG  program; 
(3)  the  area  to  be  served  in  terms  of 
population  and  need:  (4)  cost  data  to 
assiu«  greatest  degree  of  assistance  at 
lowest  cost;  (5)  administrative  capacity 
of  the  applicant  to  carry  out  the 
program.  The  information  collected  will 
be  the  minimum  required  by  law  and  by 
necessity  for  RHS  to  assure  that  it  funds 
responsible  grantees  proposing  feasible 
projects  in  areas  of  greatest  need.  Most 
data  are  taken  fi-om  a  localized  area, 
although  some  are  derived  fi-om  census 
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reports  of  city,  county  and  Federal 
governments  showing  population  and 
housing  characteristics. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .96  hour  per 
response. 

Respondents:  A  public  body  or  a 
public  or  private  nonprofit  corporation. 

Estimated  Number  of  Respondents: 
1,850. 

Estimated  Number  of  Responses  per 
Respondent:  6.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,614  hoiirs. 

Ospies  of  this  information  collection 
can  be  obtained  from  Barbara  WUliams, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0045. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  [Agency],  including 
whether  the  information  will  have 


practical  utility;  (b)  the  accuracy  of 
[Agency's]  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742, 1400 
hidependence  Ave.  SW,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 


Dated:  May  13, 1999. 
Eileen  Fitzgerald, 

Acting  Administrator.  Rural  Development. 
[FR  Doc.  99-13118  Filed  5-24-99;  8:45  am] 
aiLLINO  CODE  3410-XV-U 


DEPARTMENT  OF  COMMERCE 

Economic  Devetopmant 
Administration 

Notice  of  Petitions  by  Producing  Rrms 
for  Determination  of  Eiigibiiity  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  Give  Firms  an  Opportunity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  bova  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  4/16/99-5/17/99 


Firm  name 


Art-Craft  Optical  Co.,  Inc 

Wamer  Jewelry  Cast  Co.,  Inc 

Beehler  Corporation .'. 

Nambe  Mills,  Inc 

North  Alaska  Fisheries,  Inc 

Braswell  Precision,  Inc. 

Johnson  Cheese  Equipment,  Inc 

Wanwood  Tool  Company 

Tuckaseigee  Mills,  Inc 

Robus  Leather  Corporation ~ 

South  Bay  Circuits,  Inc 

Validyne  Engineering  Sales  Corp 

Measurement  Systems  Int'l 

Needleworks,  Inc 

Annstrong  Acquisition  Co.,  Inc.,  dba  Armstrong  Glass 
Co. 

B&W  Oilfield  Manufacturing,  Inc 

Weinschel  Associates 


Address 


89   Allen    Street,    Rochester,    NY 

14608. 
1002  Southwest  Ard,  Lawton,  OK 

73505. 
1401  Industrial  Park  Drive,  Moun- 
tain Gr,  MO  65711. 
2891  Cooks  Road,  Sante  Fe,  NM 

87505. 
1304  Laona  Drive,  Anchorage,  AK 

99509. 
2406  Peppermill  Drive,  Glen  Ber- 

nie,  MD  21061. 
6391    Lake    Road,    Windwor,    Wl 

53598. 
164  North  19th  Street,  Wheeling, 

WV  26003. 
414  Black  Hill  ROad,  Bryson  City, 

NC  28713. 

4201  Wilson  Avenue,  Madison,  IN 

47250. 
210  Hillsdale,  San  Jose,  CA  95136 
8525   Wilbur  Avenue,    Northridge, 

CA  91324. 
14240  Interurban  Ave.  S.,  Seattle, 

WA  98168. 
241  South  Oak,  Pecos,  TX  79772 

359  Hood  Road,  Jasper,  GA  30143 


1333  S.E.  25th  Street,  Oklahoma 

City,  OK  78129. 
42    Cessna    Court,    Gaithersburg, 

MD  20879. 


Date 

petition 
accepted 


04/21/99 
04/21/99 
04/27/99 
04/27/99 
04/27/99 
04/28/99 
04/29/99 
05/03/99 
05/03/99 

05/03/99 

05/04/99 
05/04/99 

05/07/99 

05/11/99 

05/11/99 

05/13/99 
05/18/99 


Product 


Eyeglass  frames  of  metal  and  plas- 
tic. 
Jewelry  display  cases. 

Luggage    clasps,    case    brackets, 

hinges  and  tent  stakes. 
Metal  tableware  and  accessories. 

Salmon  and  halibut. 

Machined  parts  used  in  radar  and 

ground  navigational  systems. 
Cheese  manufacturing  equipment. 

Cart)on  and  alloy  steel  heavy  han- 
dled hand  tools. 

Comforters,  bedspreads,  pilksws, 
shams,  dustruffles  and  drapes  of 
man-made  fit)er. 

Bonded  leather  in  sheets  or  rolls. 

Printed  circuit  boards. 

Pressure  transducers  and  transmit- 
ters. 

Scales  and  weighing  devices,  elec- 
tric and  battery  operated. 

Ladies  dresses  and  dress  acces- 
sories. 

Stained/colored  art  glass  for  ttie 
lighting  and  hobbytst/arbst  indus- 
tries. 

Ranges  and  flange  support  parts. 

Integrated  passive  microwave  ca- 
pacitors. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 


of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 


Commerce  has  initiated  separate 
investigations  to  determine  whether 
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increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  May  18. 1999. 

Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  99-13138  Filed  5-24-99;  8:45  am] 

BtLUNQ  CODE  3S10-M-P 
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DEPARTMErfT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Secratary's  2000  Census  Advisory 
Committee 

agency:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 

action:  Notice  of  Public  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  meeting  of  the 
Commerce  Secretary's  2000  Census 
Advisory  Committee.  The  Committee 
will  review  and  discuss  evaluations  of 
Census  2000  Dress  Rehearsal  operations 
and  procedures,  as  well  as  plans  for 
Census  2000.  Last  minute  changes  to  the 
schedule  are  possible,  and  they  should 
prevent  us  from  giving  advance  notice. 
DATES:  On  Thursday,  June  17,  1999,  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
at  approximately  5:15  p.m.  On  Friday, 
June  18, 1999,  the  meeting  will  begin  at 
9  a.m.  and  adjourn  at  approximately 
12:15  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hilton  Washington  Embassy  Row 
Hotel,  2015  Massachusetts  Avenue,  NW, 
Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
DC  20233;  telephone  301-457-2308, 
TDD  301-457-2540. 

SUPPLEMENTARY  INFORMATION:  The 

Commerce  Secretary's  2000  Census 
Advisory  Committee  is  composed  of  a 
Chair,  Vice-Chair,  and  up  to  40  member 
organizations,  all  appointed  by  the 
Secretary  of  Commerce.  The  Committee 
considers  the  goals  of  Census  2000  and 
user  needs  for  information  provided  by 
that  census.  The  Committee  provides  an 
outside  user  perspective  about  how 
operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
provides  a  targeted  review  focused  on 
the  conduct  of  Census  20()0. 

A  brief  period  wiU  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Biueau  Committee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  May  18, 1999. 
Robert  J.  Shapiro, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  99-13134  Filed  5-24-99;  8:45  am] 

nUJNG  COOE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  and  instrumentation 
Teclinicai  Advisory  Committee;  Notice 
of  Partiaiiy  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  will 
meet  on  Jime  8, 1999,  9  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  3884, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  instrumentation  equipment  and 
technology. 


Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Wassenaar  Arrangement 
implementation  regulations. 

4.  Update  on  Commerce  Control  List 
Category  6  (Sensors  and  Lasers) 
regulations  changes. 

5.  Presentation  on  Infrared 
Technology  Market  Trends. 

6.  Discussion  of  current  export  control 
issues. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
niunber  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  \o  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees  MS: 
3876,  Bureau  of  Export  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  conciirrence  of 
the  General  Counsel,  formally 
determined  on  December  3, 1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230.  For  further  information 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 
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Dated:  May  19, 1999. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  99-13150  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  3S10-33-M 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Applications  for  ttie  Malcolm  Baldrlge 
National  Quality  Award 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  JiUy  26, 1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Ave,  NW,  Washington, 
D.C.  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instruction  should  be 
directed  to  Lanse  Felker,  Baldrige 
National  Quality  Program, 
Administration  Building,  Room  635, 
100  Bureau  Drive,  Stop  1020,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-1020,  (301) 
975-2715,  (301)948-3716  fax, 
Llansing.felker@NIST.GOV  e-mail. 

SUPPLEMENTARY  INFORMATION: 

AlMtract 

Applicants  for  the  Malcolm  Baldrige 
National  Quahty  Award  must  submit  an 
eligibility  application,  and  if  declared 
eligible,  an  application  package.  NIST' 
will  use  the  eligibility  application  to 
determine  if  the  applicant  is  eligible  to 
apply  and  will  use  the  application 
package  to  assess  and  provide  feedback 
on  the  applicant's  quality  and 
performance  practices. 

Method  of  Collection 

Applicants  must  comply  in  writing 
according  to  the  Application  Forms  &• 
Instructions  booklet. 


Data 

OMB  Number:  00693-0006. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
oirrently  approved  collection. 

Affected  Public:  Eligible  U.S. 
organizations  that  choose  to  apply  for 
the  Malcolm  Baldrige  National  Quality 
Award. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  100 
hovu^. 

Estimated  Total  Annual  Burden 
Hours:  10,000  hours. 

Estimated  Total  Armual  Cost:  $0 — no 
capital  expenditiues  required. 

Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  May  19, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-13144  Filed  5-24-99;  8:45  am] 

BRUNO  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ar>d  Atmospheric 
Administration 

P.D.  052099A] 

Report  of  Whaling  Operations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  Noational  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  Collection;  comment 

request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 


proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  26,  1999. 
ADDRESSES:  Direct  ail  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Kevin  Chu, 
National  Marine  Fisheries  Service,  166 
Water  St.,  Woods  Hole,  MA  02543,  (508) 
495-2367. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Native  Americans  are  allowed  to 
conduct  certain  aboriginal  subsistence 
whaling  in  accordance  with  the 
provisions  of  the  International  Whaling 
Commission  (IWC).  In  order  to  respond 
to  obligations  imder  the  International 
Convention  for  the  Regulation  of 
Whaling,  and  the  IWC,  captains 
participating  in  these  operations  must 
submit  certain  information  to  the 
relevant  Native  American  whaling 
organization  about  strikes  on  and  catch 
of  whales.  Anyone  retrieving  a  dead 
whale  is  also  required  to  report. 
Captains  must  place  a  distinctive 
permanent  identification  mark  on  any 
harpoon,  lance,  or  explosive  dart  used, 
and  must  also  provide  information  on 
the  mark  and  self-identification 
information. 

The  relevant  Native  American 
whaling  organization  receives  the 
reports,  compiles  them,  and  submits  the 
information  to  NOAA. 

The  information  is  used  to  monitor 
the  hunt  and  to  ensure  that  quotas  are 
not  exceeded.  The  information  is  also 
provided  to  the  International  Whaling 
Commission,  which  uses  it  to  monitor 
compliance  with  its  requirements. 

n.  Method  of  Collection 

Reports  may  be  made  by  phone  or  fex. 
Information  on  equipment  marks  must 
be  made  in  writing. 

m.  Data 

OMB  Number:  0648-0311 
Form  Number:  None 
Type  of  Review:  Regular  submission 
Affected  public:  Individuals;  State, 
Local,  or  Tribal  government 
Estimated  Number  of  Respondents:  52 
Estimated  Time  Per  Response:  30 
minutes  for  reports  on  whales  struck  or 
on  recovery  of  dead  whales,  5  minutes 
for  providing  the  relevant  Native 
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American  whaling  organization  with 
infonnation  on  the  mark  and  self- 
identification  information;  5  minutes  for 
marking  gear;  and  5  hours  for  the 
relevant  Native  American  whaling 
organization  to  consolidate  and  submit 
reports. 

estimated  Total  Annual  Burden 
Hours:  57  hours 

Estimated  Total  Annual  Cost  to 
Public:  $50 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  iniPormation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  18, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  99-13203  Filed  5-24-99;  8:45  am] 

BH.UNG  COO£  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  051899E] 

Mid-Atlantic  Rshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Coimcil)  and  its 
Habitat  Committee,  Law  Enforcement 
Committee,  Executive  Committee, 
Information  &  Education  Committee, 
Comprehensive  Management  Committee 
and  Demersal  Species  Committee  will 
hold  a  public  meeting. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  June  8, 1999  to  Thursday,  June 
10, 1999.  See  SUPPLEMENTARY 


INFORMATION  for  specific  dates  and 

times. 

ADDRESSES:  This  meeting  will  be  held  at 

the  Hilton  Norfolk  Airport,  1500  N. 

Military  Highway  @  Northampton 

Boulevard,  Norfolk,  VA;  telephone: 

757-466-8000. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  aoO'S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  June  8th,  the  Habitat 
Committee  will  meet  from  1:00-5:00 
p.m.  The  Law  Enforcement  Committee 
will  meet  from  1:00-3:00  p.m.  On 
Wednesday,  June  9th,  the  Executive 
Committee  will  meet  fi-om  8:00-9:00 
a.m.  The  Information  and  Education 
Committee  will  meet  from  9:00  a.m. 
until  noon.  The  Comprehensive 
Management  Committee  will  meet  from 
1:00-3:00  p.m.  The  Demersal  Species 
Committee  will  meet  from  3:00-5:00 
p.m.  On  Thiu-sday,  June  10th,  Council 
will  meet  from  8:00  a.m.  until  noon. 

Agenda  items  for  this  meeting 
include:  Review  function  of  the  Habitat 
Committee;  review  Magnuson-Stevens 
Act  responsibilities  and  integrate 
Council  actions  into  NMFS  processes; 
review  function  of  the  Law  Enforcement 
Committee;  review  NMFS  notice 
process  regarding  opening  and  closing 
of  fisheries;  develop  ideas  on  how  to 
keep  enforcement  personnel  current  on 
regulations;  formalize  industry  advisory 
panel  process;  discuss  possible  changes 
in  meeting  frequencies;  view  a 
presentation  by  the  U.S.  Coast  Guard  on 
vessel  safety  devices;  review  impacts  of 
latest  safety  regulations  on  fishing 
industries;  develop  ideas  for  the  June 
Newsletter;  review  sea  sampling 
dociunent;  discuss  disapproved  portions 
of  Amendment  12  and  address  status  of 
Amendment  13  and  14  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan;  review 
AUantic  States  Marine  Fisheries 
Commission  Board  meeting 
recommendations;  possible  adoption  of 
management  measures  for  summer 
floimder  and  scup;  hear  committee 
reports  and  other  fishery  management 
issues. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
such  issues  may  not  be  the  subject  of 
formal  Council  action  diuing  this 
meeting.  Council  action  will  be 


restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

.  Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Coimcil  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  20,  1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13207  Filed  5-24-99;  8:45  am] 
BILUNG  C00€  3Sia-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  051899F] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atinospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  South  AUantic  Fishery 
Management  Council  (Council)  will  s 
hold  a  meeting  of  its  Scientific  and 
Statistical,  Personnel,  Statement  of 
Organizational  Practices  and  Procedures 
(SOPPs)  and  joint  Executive  &  Finance 
Committees,  joint  meetings  of  its 
Mackerel,  Golden  Crab,  Spiny  Lobster 
and  Dolphin/Wahoo  Advisory  Panels 
(AP)  and  Committees;  and  a  Coimcil 
Session. 

DATES:  The  meetings  will  be  held  from 
June  14-18, 1999.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Pier  House,  One  Duval  Street,  Key 
West,  FL  33040;  telephone:  (305)  296- 
4600. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mahood,  Executive  Director; 
telephone:  (843)  571-4366;  fax:  (843) 
769-4520;  email: 
robert.mahood@noaa.gov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

fune  14,  1999,  8:30  a.m.  to  6:00 
p.m. — Scientific  and  Statistical 
Committee; 
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The  committee  will  review  and 
comment  on  the  spiny  lobster,  golden 
crab,  dolphin/wahoo  snapper  grouper, 
and  mackerel  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  reports,  hear 
the  mackerel  stock  assessment 
presentation,  review  and  comment  on 
the  Council's  draft  marine  reserves 
docimient  and  approach  to  developing 
the  marine  reserve  concept  in  the  south 
Atlantic,  hear  a  report  on  the  status  of 
the  experimental  closed  area  off  of 
Florida  and  discuss  ecosystem 
management; 

June  15,  1999,  8:30  a.m.  to  12:00 
noon— Joint  Mackerel  Committee  and 
AP; 

The  committee  and  AP  will  review 
the  mackerel  SAFE  report,  develop 
recommendations  for  annual  quotas  and 
bag  limits  for  the  mackerel  fishery, 
develop  recommendations  on  other 
framework  items  as  necessary,  review 
draft  Mackerel  Amendment  12  and 
approve  it  for  public  hearing,  and  hear 
the  status  of  bycatch  data  collection; 

June  15, 1999,  1:30  p.m.  to  5:30 
p.m.— Joint  Golden  Crab  Committee  and 
AP; 

The  committee  and  AP  will  review 
the  Golden  Crab  SAFE  Report  and 
develop  recommendations  on 
framework  action  and/or  plan 
amendment  for  the  golden  crab  fishery; 

June  1 6,  1 999,  8:30  a.m.  to  12:00 
noon— Joint  Spiny  Lobster  Committee 
andAP; 

The  committee  and  AP  will  review 
the  Spiny  Lobster  SAFE  report,  review 
Law  Enforcement  Committee 
recommendations  for  spiny  lobster 
management,  and  develop 
reconmiendations  on  framework  action 
and/or  plan  amendment  for  the  spiny 
lobster  fishery; 

June  16,  1999,  1:30  p.m.  to  5:30 
p.m.— Joint  Dolphin/ Wahoo  Committee 
andAP; 

The  committee  and  AP  will  hear  an 
update  on  the  Council's  request  for  lead 
on  dolphin  and  wahoo  management  in 
the  Atantic.  Gulf  of  Mexico  and 
-  Caribbean,  review  the  Dolphin/Wahoo 
SAFE  Report,  and  develop 
recommendations  on  the  draft 
management  options  paper  for  the 
dolphin  and  wahoo  fisheries; 

June  16,  1999,  5:45  p.m.— Public 
Comment 

The  Council  will  take  pubhc 
comment  on  whether  any  further  action 
is  warranted  by  the  Council  concerning 
the  issue  of  qualified  individuals  who 
missed  the  deadline  for  applying  for  a 
snapper  grouper  permit  as  a  result  of  a 
hiuricane  or  tropical  storm. 

June  17,1999,  8:30  a.m.  to  9:30  a.m.— 
Personnel  Committee  (Closed  Session) 


The  committee  will  meet  in  closed 
session  to  reveiw  and  discuss  staff 
benefits  and  hear  the  Executive 
Director's  recommendations  on  benefit 
changes; 

June  17.  1999,  9:30  a.m.  to  10:30 
a.m.— SOPPs  Committee 

The  committee  will  finalize 
recommendations  to  amend  the 
Coimcil's  SOPPs  manual; 

June  17,  1999,  10:30  a.m.  to  12:00 
noon— Joint  Executive  and  Finance 
Committees 

Tlie  committees  will  review  and 
revise  as  necessary  the  remaining 
scheduled  activities  for  1999,  and 
review  and  revise  as  necessary  the  1999 
Coimcil  budget; 

June  17,  1999,  1:30  p.m.  to  6:30 
p.m. — Council  Session; 

The  Council  will  hear  the  following 
Committee  reports:  Mackerel,  Golden 
Crab,  Spiny  Lobster,  Dolphin/Wahoo, 
Marine  Reserves,  Personnel,  SOPPs,  and 
joint  Executive  and  Finance. 

At  2:00  p.m.  the  Council  will  take 
public  comment  on  aimual  quotas,  bag 
limits  and  other  framework  actions  for 
mackerel  and  for  fiamework  actions  on 
golden  crab  and  spiny  lobster; 

At  3:00  p.m.  the  Council  will  set  the 
annual  quotas  for  mackerel  and  take 
action  on  other  framework  actions  as 
necessary.  The  Council  will  also 
approve  Mackerel  Amendment  12  for 
public  hearing; 

At  3:30  p.m.  die  Council  will  take 
action  on  framework  issues  for  the 
golden  crab  fishery  as  necessary; 

At  3:45  p.m.  the  Council  will  take 
action  on  framework  issues  for  the  spiny 
lobster  fishery  as  necessary; 

At  4:00  p.m.  the  Council  will  approve 
the  management  options  paper  for 
dolphin  and  wahoo; 

At  4:30  p.m.  the  Council  will  meet  in 
closed  session  to  take  action  relative  to 
changes  in  staff  benefits; 

At  5:00  p.m.  the  Council  will  approve 
the  SOPPs  manual  for  submission  to  the 
Secretary; 

At  5:15  p.m.  the  Council  will  revise 
the  1999  activities  schedule  and  budget 
as  necessary; 

At  5:30  p.m.  the  Council  will 
determine  if  further  action  is  needed  on 
the  snapper  grouper  limited  access 
permit  issue  relative  to  late  applicants. 
June  18,  1999,  8:30  a.m.  to  1:00  p.m. 
— Council  Session; 

The  Council  will  hear  the  Ad  Hoc 
Magnuson  Stevens  Fishery  Conservation 
Management  Act  Reauthorization 
Committee  report  and  approve  Council 
positions  on  reauthorization  issues.  The 
Council  will  also:  hear  a  status  report  on 
the  AUantic  Coastal  Cooperative 
Statistics  Program  and  the  vessel 
identification  sytem,  hear  the  status  of 


NMFS  highly  migratory  species 
amendments,  hear  a  report  on  the 
NOAA  General  Counsel  history  of 
litigation  in  the  Southeast  region,  hear 
a  report  on  live  rock  aquaculture,  hear 
NMFS  reports  on  the  1998  mackerel 
framework  actions.  Mackerel 
Amendment  9,  the  red  porgy  emergency 
rule,  the  greater  amberjack  trip  limit 
resubmittal,  the  Council's  Habitat  Plan 
and  Comprehensive  Amendment,  the 
Council's  Calico  Scallop  and  Sargassum 
FMPs,  the  Sustainable  Fisheries  Act 
Comprehensive  Amendment,  and 
receive  updated  landings  for  Atiantic 
king  mackerel,  eastern  zone  Gulf  king 
mackerel,  Atlantic  Spanish  mackerel, 
snowy  grouper,  golden  tilefish; 
wreckfish,  greater  amberjack,  and  SouUi 
Atlantic  octocorals.  The  Council  will 
hear  agency  and  liaison  reports  before 
discussing  any  other  business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  diuing  these  meetings. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  June  7, 1999. 

Dated:  May  20, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  99-13208  Filed  5-24-99;  8:45  am] 

BIUJNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 
National  Technical  Information  Service 
NTIS  Advisory  Board  Meeting 

agency:  National  Technical  hiformation 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday,  June  7, 1999,  from  2:30 
p.m.  to  3:30  p.m.  The  meeting  will  be 
closed  to  the  public. 

The  Board  was  established  imder  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15. 1989.  The 
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Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  discuss  a  business 
recovery  plan  for  >4TIS.  The  meeting 
will  be  closed  because  premature 
disclosure  of  the  information  to  be 
discussed  would  likely  significantly 
frustrate  implementation  of  NTIS' 
business  plans. 

DATES:  The  meeting  will  convene  on 
June  7, 1999,  at  2:30  p.m.  and  adjourn 
at  3:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  5838  of  the  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161 
Telephone:  (703)  605-6400;  Fax  (703) 
605-6700. 

Dated:  May  19, 1999. 
RonLawson, 

Director. 

[FR  Doc.  99-13149  Filed  5-24-99;  8:45  am) 

BHXmO  CODE  3S10-04-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  place:  2:00  p.m.,  Thursday, 

Jime  3, 1999. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Discussion 

of  proposed  rules  on  "Access  to 

Automated  Boards  of  Trade",  proposed 

rules  30.11  and  1.71. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Catherine  0.  Dixon, 

Assistant  Secretary  of  the  Commission. 

[FR  Doc.  99-13389  Filed  5-21-99;  2:32  pm) 

BKIMO  CODE  S3S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consimier  Product  Safety 
Commission,  Washington,  DC  20207. 


TIME  AND  DATE:  Thiu^day,  Jime  3, 1999 

10:00  a.m. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Part  Open  to  the  Public;  Part 

Closed. 

MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public 

1.  CPSC  Vice  Chairman 

The  Commission  will  elect  a  Vice 
Chairman. 

Closed  to  the  Public 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDfTIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4430  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  21, 1999. 
Sadjre  E.  Dunn, 
Secretary. 

[FR  Doc.  99-13429  Filed  5-21-99;  8:45  am] 
amiNG  CODE  6712-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Unifonned  Services  (CHAMPUS); 
Implementation  of  Eligibility 
Requirements  in  the  National  Defense 
Authorization  Act  for  FY  1999  (Pub.  L. 
105-261) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  Extended  TRICARE/ 
CHAMPUS  Eligibility  for  Certain 
Individuals. 

SUMMARY:  This  notice  provides  the 
period  of  extended  TRICARE/ 
CHAMPUS  eligibility  for  certain 
individuals  who  are  entitled  to 
Medicare  but  who  have  not  purchased 
Part  B  of  Medicare. 
EFFECTIVE  DATE:  The  provisions  of  this 
notice  are  effective  October  1,  1998. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Medical  Benefits  and 
Reimbiu'sement  Systems,  Aurora,  CO 
80011-9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Medical  Benefits 
and  Reimbursement  Systems,  TMA, 
telephone  (303)  676-3572. 
SUPPLEMENTARY  INFORMATION:  Normally, 
when  an  individual  becomes  entitled  to 


Medicare,  he/she  loses  eligibility  for 
TRICARE/CHAMPUS.  Individuals  who 
are  entitled  to  Medicare  due  to 
disability  or  end-stage  renal  disease 
(ESRD)  can  continue  their  TRICARE/ 
CHAMPUS  eligibility  if  they:  (1)  Are 
under  65  yejirs  of  age;  and  (2)  are 
enrolled  in  Part  B  of  Medicare.  A 
nimiber  of  individuals  have  not  been 
aware  of  the  requirement  to  enroll  in 
Part  B  of  Medicare  and  did  not  enroll. 
As  a  result,  they  ordinarily  would  not 
have  been  eligible  for  TRICARE/ 
CHAMPUS.  These  individuals  have 
been  notified  of  this  requirement  by  the 
Department  of  Defense,  but  in  order  to 
ensure  TRICARE/CHAMPUS  coverage 
until  Medicare  Part  B  coverage  takes 
effect,  TRICARE/CHAMPUS  eligibility 
has  been  extended.  The  Emergency 
Supplemental  Appropriations  Act  for 
FY  1998  (Pub.  L.  105-174)  extended 
TRICARE/CHAMPUS  eligibility  for 
health  services  provided  from  May  1, 
1998,  through  September  30, 1998,  For 
those  beneficiaries  who  enrolled  in 
Medicare  Part  B  prior  to  March  31, 
1998,  TRICARE/CHAMPUS  eligibUity 
was  extended  to  July  1, 1998.  Section 
704  of  the  National  Defense 
Authorization  Act  for  FY  1999  (Pub.  L. 
105-261)  further  extended  TRICARE/ 
CHAMPUS  eligibility  for  those 
individuals  not  enrolled  in  Medicare 
Part  B  for  health  services  provided  until 
July  1, 1999. 

We  also  want  to  reiterate  previously 
published  provisions  regarding 
recoupment  of  erroneous  payments  to 
these  beneficiaries,  since  it  is  closely 
related  to  these  provisions.  These 
recoupment  provisions  provide  relief  to 
beneficiaries  who  have  received 
erroneous  payments  but  who  were  not 
eligible  for  TRICARE/CHAMPUS  under 
either  Pub.  L.  105-174  or  Pub.  L.  105- 
261.  On  May  20, 1998,  we  published  a 
final  rule  (63  FR  27677)  implementing 
Section  743  of  the  National  Defense 
Authorization  Act  for  FY  1996  (Pub.  L. 
104-106)  that  waives  the  collection  of 
certain  erroneous  TRICARE/CHAMPUS 
payments  made  to  these  individuals: 
Specifically,  it  waives  collection  of 
TRICARE/CHAMPUS  payments  made  to 
individuals  entitled  to  Medicare  due  to 
disability  or  ESRD  but  who  have  not 
purchased  Medicare  Part  B.  This  waiver 
authority  was  effective  February  10, 
1996,  and  covers  the  period  beginning 
January  1, 1967,  and  ends  on  the  later 
of  July  1, 1996,  or  the  termination  date 
of  any  special  Medicare  enrollment 
period  established  by  law  for  such 
individuals.  We  refer  the  reader  to  the 
above-cited  Federal  Register  for  more 
information  regarding  this  provision. 


Dated:  May  19, 1999. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-13113  Filed  5-24-99;  8:45.am] 

BILUNG  CODE  S001-10-H 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Rnal  Environmental  Impact  Statement 
on  the  Disposal  and  Reuse  of  ttw 
Stratford  Army  Engine  Plant,  Stratford, 
CT 

agency:  Department  of  the  Anny,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  closiure  of  Stratford  Army  Engine 
Plant. 

The  Final  Environmental  Impact 
Statement  (FEIS)  evaluates  the 
environmental  consequences  of  the 
disposal  and  subsequent  reuse  of  the  75 
acres. 

Alternatives  examined  in  the  EIS 
include  encimibered  disposal  of  the 
property,  imencumbered  disposal  of  the 
property,  and  no  action.  Encumbered 
disposal  refers  to  transfer  of  conveyance 
of  property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army- 
imposed  or  legal  restraint. 
Unencimibered  disposal  refers  to 
transfer  or  conveyance  of  property 
without  enciunbrances  on  subsequent 
use  as  a  result  of  any  Army-imposed  or 
legal  restraint.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  property  but  would  maintain  it  in 
caretaker  status  for  an  indefinite  period. 
The  impacts  of  reuse  are  evaluated  in 
terms  of  land  use  intensities. 
DATES:  Review  period  for  the  FEIS  will 
end  30  days  after  the  publication  of  the 
Notice  of  Availability  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

ADDRESSES:  A  copy  of  the  Final  EIS  may 
be  obtained  by  writing  to  Mr.  Joe  Hand, 
Corps  of  Engineers,  Mobile  District 
(ATTN:  PD-EC).  P.O.  Box  2288.  Mobile 
AL  36628-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Hand  at  facsimile  (334)  690-2721. 
SUPPLEMENTARY  INFORMATION:  While 
disposal  of  Stratford  Army  Engine  Plant 
is  the  Army's  primary  action,  3ie  FEIS 
also  analyzes  the  impacts  of  reuse  as  a 
secondary  action  by  means  of  evaluating 
intensity-based  reuse  scenarios.  The 
Army's  preferred  alternative  for  disposal 


of  Stratford  Army  Engine  Plant  property 
is  encumbered  disposal,  with 
encumbrances  pertaining  to  the  possible 
presence  of  lead-based  paint  and 
asbestos-containing  material,  easements 
for  aviation  and  public  park, 
groimdwater  use  prohibition,  historical 
resource  protection,  floodplains 
obligations,  wetlands,  land  use 
restrictions  and  remedial  activities  and 
the  requirement  for  a  right  of  reentry  for 
environmental  cleanup. 

Therefore,  based  on  the  analysis 
found  in  the  FEIS,  which  will  be 
incorporated  in  the  Record  of  Decision, 
it  has  been  determined  that  no 
significant  environmental  or  human 
effects  are  anticipated  from  the  disposal 
of  the  Stratford  Army  Engine  Plant, 
Stratford,  Connecticut. 

A  public  meeting  was  held  at  the 
Council  Chambers  at  Stratford  Town 
Hall  on  Jime  4, 1999.  Public  comments 
are  addressed  in  the  Final  EIS. 

The  Final  EIS  is  available  for  review 
at  the  Stratford  Pubhc  Library,  2203 
Main  Street,  Stratford,  Coimecticut 
06497. 

Dated:  May  19,1999. 
Richard  E.  Newsome, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASA  (la-E). 
[FR  Doc.  99-13216  Filed  5-24-99;  8:45  am) 

BHJJNO  CODE  371(HM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

Preparation  of  an  Environmental 
Impact  Statement  (EIS)  for  Enhanced 
Training  and  Operations  at  the 
National  Guard  Training  Center 
(NGTC)— Fort  Indiantown  Gap  (FTIG), 
Pennsylvania 

AGENCY:  National  Guard  Bureau  (NGB), 
Department  of  the  Army  (DA),  DoD. 
ACTKM:  Notice  of  intent. 

SUMMARY:  This  Notice  of  Intent  is  for  the 
preparation  of  a  Draft  EIS  for  proposed 
actions  at  the  NGTC-FTIG.  The 
proposal  includes  11  actions,  consisting 
of  42  component  projects,  identified  in 
the  Pennsylvania  Army  National 
Guard's  (PAARNG's)  Range  and 
Training  Land  Program  Plan  (RTLPP) 
and  in  the  Pennsylvania  Air  National 
Guard's  (PAANG's)  Master  Plan  (MP)  for 
NGTC-FTIG.  The  proposed  actions 
include:  Tracked  Vehicle  Training 
Complex  (TVTC)  Projects  (8  projects); 
Ammunition  Supply  Point  (ASP) 
Projects  (2  projects);  Artillery  Training 
Support  Projects  (2  projects);  Multi- 
purpose Range  Complex  (MPRC) 


Development  Project  (1  project); 
Garrison  Improvement  Projects  (5 
projects);  Wastewater  Treatment  Plant 
(WWTP)  and  Collection  System  Project 
(1  project);  Muir  Army  Airfield  (MAAF) 
Complex  Project  (8  projects);  Air-to- 
Ground  range  Projects  (4  projects); 
Regional  Equipment  Operators  Training 
School  (REOTS)  Projects  (3  projects); 
Integrated  Natural  Resources 
Management  Plan  (INRMP) 
Implementation  Project  (1  project);  and 
Air-Guard  Station  Projects  (7  projects). 

The  proposed  actions  are  necessary  to 
maintain  NGTC-FTIG  as  an  important 
training  asset  within  the  Total  Force 
structure,  which  includes  active  and 
reserve  component  forces.  By 
implementing  the  proposed  actions, 
NGTC-FTIG  will  be  better  able  to  meet 
the  specific  missions  of  current  military . 
organization  users  and  non-military 
tenants.  Through  these  actions,  the 
Pennsylvania  National  Guard  (PANG) 
which  includes  both  the  PAARNG  and 
the  PAANG.  will  ensure  that  NGTC- 
FTIG  will  continue  to  provide  the 
training  and  support  faciUties  necessary 
to  ensure  the  installation's  long-term 
viability,  sustainability,  and  value  as  a 
major  NGB  installation.  A  summary  of 
impact  analysis  of  previously  completed 
EAs  will  be  incorporated  into  the  DEIS. 
ADDRESSES:  Interested  parties  can 
furnish  written  comments  or  materials 
to  Lieutenant  Colonel  (LTC)  Richard 
Shertzer,  NGTC-FTIG  EIS  Project 
Officer,  Environmental  Section,  1119 
Utility  Road,  Annville,  Pennsylvania 
17003-5002.  Commercial  telephone 
number  is  (717)  861-2548;  or  to  LTC 
Christopher  Cleaver,  NGTC-FTIG  Public 
Affairs  Officer,  PADMVA  Headquarters, 
Building  0-47,  Annville,  Pennsylvania 
17003-5002.  Commercial  telephone 
number  is  (717)  861-8468. 
SUPPLEMENTARY  INFORMATION: 
Alternatives  to  the  proposed  actions  to 
be  analyzed  are:  Alternative  1,  Preferred 
Project  Alternative — under  this 
alternative,  the  11  proposed  projects 
identified  would  be  implemented, 
including  a  restricted  maneuver  TVTC, 
an  east-to-west  oriented  MPRC,  and  a 
6,000-foot  military  nmway.  On-going 
operations  would  continue,  as  modified 
by  the  proposed  action.  Alternative  2, 
Competing  Build  Alternative — under 
this  alternative,  the  proposed  actions  are 
scaled  down  or  modified  versions  of 
some  or  all  of  the  proposed  projects. 
Alternative  3,  No  Action  Alternative— 
imder  this  alternative,  none  of  the 
proposed  upgrade  or  faciUty 
construction  actions  called  for  in  die 
PAARNG  Range  and  Training  Land 
Program  Plan  (RTLPP)  and  the  PAANG 
Master  Plan  (MP)  would  be 
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implemented.  On-going  actions  will  be 
continued. 

Scoping:  The  PAANG  and  NGB  will 
conduct  public  scoping  meetings  to 
discuss  public  concerns  and  identify 
issues  relating  to  the  proposed  actions. 
Resource  categories  that  will  be 
analyzed  include:  physical 
environment,  water  quality  , 
groundwater,  air  quality,  biological 
resources  (protected  species,  habitat, 
plant  communities,  wetlands,  other), 
land  use,  socioeconomic,  noise,  health 
and  safety,  airspace,  and  cultural 
resources.  Public  participation  in  the 
EIS  process  is  essential  to  assist  the 
decisionmakers  in  defining  the  scope  of 
the  analysis  considered  in  the  EIS. 
Participation  by  Native  Americans, 
concerned  interest  groups,  individuals, 
and  Federal,  State,  and  local  resource 
agencies  is  sought  and  encouraged  in 
the  public  scoping  process. 

Public  scoping  meetings  will  be  held 
at  two  locations,  one  in  Dauphin  County 
and  one  in  Lebanon  County  in  the 
vicinity  of  NGTG-FTIG.  Dates,  times, 
and  exact  locations  for  these  meetings 
will  be  announced  through  letters, 
public  notices,  display  advertisements, 
and  legal  advertisements  and  will  be 
released  to  newspapers  of  general 
circulation  a  minimum  of  15  days  prior 
to  the  meeting.  Those  wishing  to 
provide  information  or  data  relevant  to 
the  environmental  analysis  of  the 
proposed  actions  or  alternatives  are 
encouraged  to  do  so  at  the  public 
scoping  meetings. 

Dated:  May  19, 1999. 
Richard  E.  Ne%v5ome, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASA  (I&E). 

[FR  Doc.  99-13215  Filed  5-24-99;  8:45  am) 
BIIXING  CODE  3710-0»-ll 


DEPARTMEm*  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

•summary:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
pubUc  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 


are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  25, 1999.  A 
regidar  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
July  26, 1999. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW„  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
request  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat — Shenill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 


Recordkeeping  biu-den.  ED  invites 
public  comment  at  the  address  specffied 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  bvu-den  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  19, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Projects  with  Industry. 

Abstract:  Data  collection  for  the 
Projects  with  Industry  compliance 
indicators.  Annual  Evaluation  Plan  and 
Application  Content  Requirements. 

Additional  Information:  This  revised 
information  collection  request  reflects 
changes  to  the  current  data  collection 
form  that  are  necessary  to  comply  with 
section  611  of  the  Rehabilitation  Act. 
The  1998  Amendments  changed  the 
reporting  requirements  for  the  annual 
review  and  evaluation  of  the  operation 
of  the  program  under  section  611(a)(5). 
Section  611(a)(5)  of  the  Act  now 
requires  that  data  and  information 
collected  for  use  in  conducting  the 
aimual  review  and  evaluation  of  the 
operation  of  the  project  be  the  same 
types  as  described  in  subparagraphs  (A) 
through  (C)  of  section  101(a)(10)  of  the 
Act  governing  the  State  VR  Services 
program,  as  determined  appropriate  by 
the  Commissioner.  The  Amendments 
also  modify  the  data  collection  and 
reporting  requirements  in  section 
101(a)(10)  to  conform  with  annual 
reporting  and  data  collection 
requirements  under  section  136(d)(2)  of 
the  Workforce  Investment  Act  of  1998, 
to  the  extent  determined  by  the 
Secretary  to  be  relevant  in  assessing 
program  performance. 

Finally,  we  are  also  requesting 
approval  to  combine  the  reporting 
requirements  for  the  Projects  With 
Industry  (PWI)  program  from  OMB  form 
1820-0566  (Projects  with  Industry 
Compliance  Indicators  and  Annual 
Evaluation  Plan)  and  OMB  form  1820- 


0612  (Projects  with  Industry 
Application  Content  Requirements).  The 
combined  form  will  be  numbered  OMB 
182tM)566. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  350. 
Burden  Hours:  14,000. 

[FR  Doc.  99-13132  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infomurtion 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1 995 . 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  26, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address 

Pat Sherrill@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf. 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of. 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
,  collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  ^at  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 


Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  T5rpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ir^ormation 
technology. 

Dated:  May  19, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Extension. 

Title:  Lender's  Participation 
Questionnaire  (LPQ)  for  New  Lenders. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Burden: 
Responses:  121. 
Burden  Hours:  20. 

Abstract:  The  Lender's  Participation 
Questionnaire  is  submitted  by  lenders 
who  are  eligible  for  reimbursement  of 
interest  and  special  allowance,  as  well 
as  Federal  Insured  Student  Loan  (FISL) 
claims  payment,  imder  the  Federal 
Family  Education  Loan  Program.  The 
information  will  be  used  by  ED  to 
update  Lender  Identification  Nimibers 
(UDs),  lender  names,  addresses  with  9 
digit  zip  codes  and  other  pertinent 
information. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Extension. 
Title:  Lender's  Request  for  Payment  of 
Interest  and  Special  Allowance. 


Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Burden: 
Responses:  10,544. 
Burden  Hours:  102,804. 

Abstract:  The  Lender's  Interest  and 
Spec:  d  Allowance  Request  and  Report 
(Form  799)  is  used  by  approximately 
10,544  lenders  participating  in  the  Title 
IV,  Part  B  loan  programs.  The  ED  Form 
799  is  used  to  pay  interest  and  special 
allowance  to  holders  of  the  Part  B  loans; 
and  to  capture  quarterly  data  from  a 
lender's  loan  portfolio  for  financial  and 
budgetary  projections. 

[FR  Doc.  99-13133  Filed  5-24-99;  8:45  am] 

aiLUNG  CODE  4000-01-^ 


DEPARTMENT  OF  ENERGY 
[DE-PS36-99G01 0426] 

Golden  Field  Office;  Solicitation  for 
Financial  Assistance  Applications; 
Inventions  and  Innovation  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Solicitation  for 
Financial  Assistance  Applications 
Number  DE-PS36-99GO10426. 

SUMMARY:  The  DOE's  Office  of  Industrial 
Technologies  (DOE)  is  funding  a 
competitive  grant  program  entitled  the 
Inventions  and  Innovation  (I&I) 
Program.  The  goal  of  the  I&I  Program  is 
to  improve  Energy  efficiency  through 
the  promotion  of  innovative  ideas  and 
inventions  that  have  a  significant 
potential  energy  impact  and  a  potential 
future  conunercial  market. 
DATES:  DOE  expects  to  issue  the 
solicitation  on  or  about  May  13, 1999, 
with  a  closing  date  of  July  30, 1999. 
ADDRESSES:  To  obtain  a  copy  of  the 
sohcitation,  eligible  parties  may 
download  the  document  frx}m  Uie  I&I 
website  at  www.oit.doe.gov/inventions. 
If  internet  access  is  not  available, 
information  may  be  obtained  by  writing 
the  U.S.  Department  of  Energy  Golden 
Field  Office,  Inventions  and  Innovation 
Program.  1617  Cole  Boulevard,  Golden, 
Colorado  80401.  For  convenience, 
requests  may  also  be  faxed  to  Jennifer 
Squire  at  303-275-4788. 
SUPPLEMENTARY  INFORMATION:  The  I&I 
Program  is  a  U.S.  Department  of  Energy 
(DOE),  Office  of  Industrial  Technologies 
(OFT)  grant  program  which  provides 
financial  and  technical  assistance  to 
encourage  the  innovation  and 
commercialization  of  energj'-related 
inventions.  Projects  that  have  a 
significant  potential  energy  savings  and 
a  future  commercial  market  are  chosen 
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for  financial  and  technical  support 
through  this  competitive  solicitation 
process.  Additionally,  DOE  will  provide 
awardees  with  non-financial  support  by 
assisting  them  with  business 
development  and  commercialization 
planning  through  a  network  of  national 
and  regional  resource  providers. 

This  grant  program  is  managed  by  the 
DOE  Golden  Field  Office  in  support  of 
Orr.  The  following  OIT  focus 
industries,  dominant  energy  users  and 
waste  generators  in  the  U.S. 
manufacturing  sector,  are  of  particular 
interest  to  this  program:  Agricultiu«, 
Aluminum,  Chemicals,  Forest  Products, 
Glass,  Metalcasting,  Mining,  Petroleum, 
and  Steel.  Emphasis  will  be  placed  on 
funding  inventions  consistent  with  OIT 
focus  industries'  visions  and  roadmap 
documents.  Please  visit  the  OIT  website 
at  www.oit.doe.gov  for  the  vision/ 
roadmap  of  each  focus  industry.  While 
emphasis  will  be  given  to  industrial 
manufacturing  technologies  with  a  focus 
on  the  target  sectors  identified 
previously,  applications  that  are  within 
the  overall  Energy  Efficiency  and 
Renewable  Energy  (EERE) 
transportation,  buildings  and  power 
missions  and  areas  of  concern  will  also 
be  considered  for  award.  Please  refer  to 
www.eren.doe.gov  for  additional 
information  on  each  EERE  sector. 

DOE  will  provide  financial  assistance 
for  two  categories  of  projects.  The  first 
category  (Category  1)  will  fund  up  to 
$40,000  per  award  for  applications 
which  fall  within  the  first  two  stages  of 
development  (conceptual  and  technical 
feasibility).  United  States  individual 
inventors,  small  businesses  (profit  or 
not-for-profit  with  less  than  500 
employees),  universities,  and  not  for 
profit  research  institutes  may  apply  for 
Category  1  Applications.  The  second 
category  (Category  2)  will  fund  up  to 
$200,000  per  award  for  applications 
which  fall  within  the  last  two  stages  of 
development  (development  and 
commercial  validation  or 
demonstration).  U.S.  individual 
inventors  and  small  businesses  (profit  or 
not-for-profit  with  less  than  500 
employees)  may  apply  for  Category  2 
Applications.  A  "U.S.  individual 
inventor"  is  an  inventor  who  retains 
U.S.  citizenship.  A  "U.S.  business"  is 
either  (i)  a  corporation  that  is 
incorporated  in  the  U.S.  and  whose 
parent  company  (if  applicable)  is  not  of 
foreign  origin;  or  (ii)  a  business  entity, 
other  than  a  corporation,  that  is  owned 
substantially  by  U.S.  citizens. 
Individual  inventors  and  very  small 
businesses  (15  or  fewer  employees)  are 
especially  encouraged  to  participate. 
DOE  laboratories  are  not  eligible  to 


receive  DOE  funding  as  an  awardee  oi 
subawardee  in  this  program. 

The  awards  will  be  made  through  a 
competitive  process.  Each  award  may 
cover  a  project  period  of  up  to  two  (2) 
years  for  Category  1  Applications  and 
three  (3)  years  for  Category  2 
Applications.  DOE  reserves  the  right  to 
fund,  in  whole  or  in  part,  any,  all,  or 
none  of  the  proposals  submitted  in 
response  to  this  notice. 

Issued  in  Golden,  Colorado,  on  May  14, 
1999. 
Beth  H.  Peterman, 

Acting  Chief,  Procurement,  Golden  Field. 
[FR  Doc.  99-13200  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  S4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Technology  Center; 
Notice  of  Intent  To  Issue  a  Federal 
Assistance  Solicitation  (PS) 

agency:  Department  of  Energy  (DOE), 
Federal  Energy  Technology  Center 
(FETC). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  a  PS  No.  DE-PS26- 
99FT40497  entitled  "Novel  Methods  for 
Natural  Gas  Upgrading."  The  PS  will 
solicit  the  submission  of  innovative 
techniques,  systems,  and  processes  to 
assist  industry  in  demonstration  and 
implementation  in  order  to  develop 
economic  natural  gas  upgrading 
technologies  in  order  to  raise  low- 
quality  raw  natural  gas  to  pipeline 
quality.  Through  this  solicitation  DOE  is 
seeking  to  support  projects  that  are 
demonstrating  and  implementing  new 
and  innovative  techniques  for  natural 
gas  upgrading.  Specifically,  the 
objective  of  the  procm«ment  is  to  target, 
but  not  be  limited  to,  the  removal  of 
nitrogen,  water,  carbon  dioxide,  and 
hydrogen  sulfide  from  on-shore  and  off- 
shore (continental  United  States)  low 
quality  natural  gas  and  associated  gas 
reservoirs,  including  coal  beds  and 
landfill  locations.  DOE  realizes  that 
considerable  advances  have  been  made 
with  the  application  of  membranes  for 
natural  gas  upgrading,  and  plans  to 
select  projects  that  demonstrate  and 
implement  new  processes  to  include, 
but  not  be  limited  to,  chemical  solvents, 
membranes,  or  complexing  agents  with 
membrane  technology  to  be  applied 
mainly  to  associated  gas  for  recovery  of 
natuTcil  gas  liquids. 

DATES:  The  solicitation  will  be  available 
on  DOE/FETC's  Internet  address  at 
http://www.fetc.doe.gov/business. 
Prospective  offerors  who  would  like  to 
be  notified  as  soon  as  the  solicitation  is 


available  should  register  at  http:// 
www.fetc.doe.gov/business/index.html. 
Provide  your  e-mail  address  and  click 
on  the  "Oil  and  Gas"  technology  choice 
located  under  the  heading  "Fossil 
Energy."  Once  you  subscribe,  you  will 
receive  an  aimoimcement  by  e-mail  that 
the  solicitation  has  been  released  to  the 
public.  Telephone  requests,  vmtten 
requests,  e-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 
ADDRESSES:  Acquisition  and  Assistance 
Division,  U.S.  Department  of  Energy, 
Federal  Energy  Technology  Center,  P.O. 
Box  880,  Morgantown,  WV  26507-0880. 
FOR  FURTHER  INFORMATION  CONTACT. 
Raymond  R.  Jarr,  Contract  Specialist, 
U.S.  Department  of  Energy,  Federal 
Energy  Technology  Center,  P.O.  Box 
880,  Morgantown,  WV  26507-0880; 
Telephone  304/285-4088. 
SUPPLEMENTARY  INFORMATION:  DOE 
anticipates  multiple  cooperative 
agreement  awards  resulting  from  this 
solicitation  and  no  fee  or  profit  will  be 
paid  to  a  Recipient  or  subrecipient 
imder  the  awards.  Solicitations  will  not 
be  distributed  in  paper  form  or  on 
diskette.  It  is  anticipated  that  the 
solicitation  will  be  available  on  or  about 
Jime  4, 1999.  The  exact  date  and  time 
for  the  submission  of  proposals  will  be 
indicated  in  the  solicitation.  However, 
at  least  a  thirty  day  response  time  is 
currently  planned.  It  is  DOE's  desire  to 
encourage  the  widest  participation 
included  the  involvement  of 
individuals,  corporations,  non-profit 
organizations,  small  and  small 
disadvantaged  businesses,  educational 
institutions,  and  state  or  local 
governments  or  other  entities.  This 
particular  program  is  covered  by  Section 
3001  and  3002  of  the  Energy  Policy  Act 
(EPAct),  42  U.S.C.  13542  for  financial 
assistance  awards.  EPAct  3002  requires 
a  cost  share  commitment  of  20  percent 
from  non-Federal  sources  for  research 
and  development  (Phase  I  of  the  project) 
and  50  percent  from  non-Federal 
sources  for  demonstration  (Phase  II  of 
the  project).  The  Government's 
obligation  under  this  award  is 
contingent  upon  the  availability  of 
appropriated  funds  from  which 
payment  for  award  purposes  can  be 
made. 

Issued:  May  18, 1999. 
Raymond  R.  Jarr, 

Contract  Specialist,  Acquisition  and 

Assistance  Division. 

(FR  Doc.  99-13201  Filed  5-24-99;  8:45  am] 

BILUNG  COOE  6450-01-P 


DEPAFTTMENT  OF  ENERGY 
[FE  Docket  No.  99-26-N6] 

Office  of  Fossil  Energy;  ProGas  U.SJV., 
inc.  Order  Granting  l.ong-Term 
Authorization  To  import  Naturai  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ProGas  U.S.A.,  Inc.  (ProGas  U.S.A.) 
long-term  authorization  to  import  firom 
Canada  up  to  65,000  thousand  cubic  feet 
per  day  of  natural  gas,  plus  gas  required 
for  transportation,  for  a  15-year  period 
beginning  on  October  1,  2000,  or  such 
later  date  as  Alliance  Pipeline  Limited 
Partnership  and  Alliance  Pipeline  L.P. 
commence  service,  pursuant  to  the 
terms  of  a  natural  gas  purchase  contract 
dated  July  1, 1990,  as  amended  July  2, 
1990,  between  ProGas  U.S.A.  and 
ProGas  Limited. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  &  Export  Activities 
docket  room,  3E-042,  FE-34,  Fonestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  D.C.,  May  19, 1999. 
John  W.  GlyBB. 

Manager,  NatumI  Gas  Regulations,  Office  of 
Natural  Gas  S-  Petroleum  Import  &  Export 
Activities.  Office  of  Fossil  Energy. 
[PR  Doc.  99-13199  Filed  5-24-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  IC99-717-001,  FERC-TIT] 

Information  Collection  SubmNlad  tor 
Revlaw  and  Request  for  Commenta 

May  19, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (0MB)  and  request  for 
comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 


(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those    . 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  comments  from  one  entity  in 
response  to  an  earlier  Federal  Register 
notice  of  December  7, 1998  (63  FR 
67467)  and  has  responded  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Federal  Energy 
Regulatory  Commission,  Desk  Office, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  A  copy  of  the  comments  should 
also  be  sent  to  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Chief  Information  Officer,  CI-l, 
Attention:  Michael  Miller,  888  First 
Street,  NE.,  Washington,  DC  20426. 
RM  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.millei^ferc.fed.us. 
SUPPLEMENTARY  MFOfWATION: 

Descr^oB 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
717  "Open  Access  Same  Time 
Information  Systems". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.  OMB  No.  1902-0173. 
The  Commission  is  now  requesting 

that  OMB  approve  a  three-year 
extension  on  the  current  expiration 
date,  with  no  changes  to  the  existing 
collection.  There  are  no  increases  to  the 
reporting  burden.  This  is  a  mandatory 
information  collection  requirements  and 
the  Commission  does  not  consider  the 
information  to  be  confidential. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  part  3,  sections 
309  and  311  of  the  Federal  Power  Act, 
16  U.S.C.  825(h),  and  825(j).  Section  309 
gives  the  Commission  the  authority  to 
prescribe,  issue,  make  and  amend 
orders,  rules  and  regulations  to 
implement  the  provisions  of  the  Federal 


Power  Act.  Section  311  gives  the 
Commission  authority  to  secure 
information  necessary  or  appropriate  for 
recommending  legislation  or  to  conduct 
investigations  concerning  generation, 
transmission,  distribution  and  sale  of 
electric  energy  regardless  of  whether 
they  are  jiuisdictional  or 
nonjurisdictionai  entities  within  the 
United  States  and  its  possessions.  The 
Commission  is  also  authorized  to  keep 
current  information  on  the  ownership, 
operation,  management  and  control  of 
all  facilities  for  generation, 
transmission,  distribution,  sale,  and 
capacity  and  output  of  these  facilities 
and  the  relationship  between  the  two. 
The  information  is  also  used  for 
determining  the  cost(s)  for  generation, 
distribution,  rates,  charges,  and 
contracts  with  respect  to  the  sale  of 
electric  energy  and  the  service  to 
residential,  rural,  commercial  and 
industrial  consimiers  and  other 
purchasers  by  private  and  public 
agencies.  The  information  collected 
under  FERC-717  is  specffically  used  to 
monitor  the  networks  to  ensure  that 
potential  purchasers  of  transmission 
services  obtain  the  services  on  a  non- 
discriminatory basis.  Failure  to  issue 
these  requirements  would  mean  the 
Commission  is  not  meeting  its  statutorty 
obligations  and  permitting 
discrimination  in  interstate 
transmission  services  provided  by 
public  utilities. 

The  Commission  implements  these 
filing  requirements  in  the  Code  of 
Fedwal  Regulations  (CFR)  under  18  CFR 
Part  37. 

5.  Respondent  Description:  The 
respondent  universe  currenUy 
comprises  on  average  140  companies 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  198,520  total 
burden  hours,  140  respondents,  1 
response  annually,  1,418  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  $20,807,535  (140 
respondents  x  $148,625  (cost  per 
respondent). 

Statirtofy  Autbority:  Sections  309  and  311 
of  the  Federal  Power  Act  (FPA),  16  U.S.C 
825(h).  825(j). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-13173  Filed  5-24-99;  8:45  am] 
BUJNQ  CODE  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock*!  No.  ER99-2609-000] 

RrstEnergy  Operating  Companies; 
Notice  of  Rling 

May  19, 1999. 

Take  notice  that  on  May  10. 1999,  the 
FirstEnergy  Operating  Companies 
tendered  for  Hling  an  amendment  to  its 
April  26, 1999,  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  28, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  99-13120  Filed  5-24-99;  8:45  am) 
BILUNQ  CODE  CZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  MG99-21-000] 

Mississippi  Canyon  Gas  Company, 
LLC;  Notice  of  Filing 

May  19. 1999. 

Take  notice  that  on  May  14, 1999. 
Mississippi  Canyon  Gas  Company, 
L.L.C.  (Mississippi  Canyon)  filed 
standards  of  conduct  under  Order  Nos. 


497  et  seq.^  Order  Nos.  566  et  seq.,^  and 
Order  No.  599.^ 

Mississippi  Canyon  states  that  it  has 
served  copies  of  this  filing  to  each  of  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  rule  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedvire  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  June  3, 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-13176  Filed  5-24-99;  8:45  am] 

BILUNG  COOE  6n7-01-M 


» Order  No.  497,  53  FR  22139  (June  14, 1988), 
FERC  Stats.  &  Regs.  1986-1990  1  30,820  (1988); 
Order  No.  497-A,  order  on  rehearing,  54  FR  52781 
(December  22. 1989),  FERC  Stats.  &  Regs.  198&- 
1990 1  30,868  (1989):  Order  No.  497-B,  order 
extending  sunset  date,  55  FR  53291  (December  28. 
1990),  FERC  Stots.  &  Regs.  1986-1990  1  30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date,  57  FR  9  (January  2. 1992),  FERC  Stats.  &  Regs. 
1991-1996  1  30,934  (1991),  rehearing  denied.  57  FR 
5815  (February  18,  1992).  58  FERC  1  61.139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  57  FR  58978  (December  14.  1992). 
FERC  Stats.  &  Regs.  1991-1996 1  30.958  (December 
4. 1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4. 1994). 
FERC  Stats.  &  Regs.  1991-1996 1  30,987  (December 
23. 1993);  Order  No.  497-F.  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1. 1994).  66  FERC  1  61.347  (March  24. 1994); 
and  Order  No.  497-G.  order  extending  sunset  date, 
59  FR  32884  (June  27,  1994),  FERC  Stats.  &  Regs. 
1991-1996  1  30,996  (June  17.  1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566.  59  FR  32885  (June  27, 
1994);  FERC  Stats.  &  Regs.  1991-1996  1  30.997 
()une  17,  1994);  Order  No.  566-A.  order  on 
shearing,  59  FR  52896  (October  20.  1994),  69  FERC 
1  61.044  (October  14. 1994);  Order  No.  566-B.  order 
on  rehearing.  59  FR  65707.  (December  21, 1994).  69 
FERC  1  61.334  (December  14,  1994). 

^  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet.  Order  No.  599. 
63  FR  43075  (August  12.  1998).  FERC  StaU.  &  Regs. 
31.064  (1998). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2732-000] 

New  England  Power  Pool;  Notice  of 
HIing 

May  19. 1999. 

Take  notice  that  on  April  30, 1999, 
the  New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  UAE  Lowell  Power  LLC  (UAE 
Lowell).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  UAE 
Lowell's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  UAE  Lowell.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL. 

NEPOOL  requests  an  effective  date  for 
the  commencement  of  UAE  Lowell's 
participation  in  NEPOOL  as  of  the  date 
of  UAE  Lowell's  acquisition  of  the 
generating  assets  currently  owned  by 
L'Energie,  Limited  Partnership,  which  is 
anticipated  to  occur  April  30, 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  28, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boeigers, 
Secretary. 
[FR  Doc.  99-13180  Filed  5-24-99;  8:45  am] 

BILUNQ  COOE  6717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-191-000] 

Northern  Natural  Gas  Company;  Site 
Visit 

May  19, 1999. 

On  June  1  and  2, 1999,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
inspect  Northern  Natural  Gas 
Company's  (Northern)  proposed  route 
and  potential  alternative  routes  for  the 
Elk  River  Loop  '99  Project  in  Anoka  and 
Sherburne  Counties,  Minnesota.  The 
areas  will  be  inspected  by  helicopter 
and  automobile.  Representatives  of 
Northern  will  accompany  the  OPR  staff. 
Anyone  interested  in  participating  in 
the  site  visits  must  provide  Uieir  own 
transportation. 

For  additional  information,  contact 
Mr.  Paul  McKee  of  the  Commission's 
Office  of  External  Affairs  at  (202)  208- 
1088. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-13174  Filed  5-24-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-1 4-000] 

Shenandoah  Gas  Company;  Notice  of 
Apoiication 

May  19, 1999. 

"Take  notice  that  on  May  7,- 1999, 
Shenandoah  Gas  Company 
(Shenandoah),  P.O.  Box  2400, 
Winchester,  Virginia  22604,  filed  a 
petition  pursuant  to  section  284.224(e) 
(1)  and  284.123)(e)  of  the  Commission's 
Regulations  for  approval  of  a  proposed 
rate  and  operating  statement  applicable 
to  a  firm  interstate  transportation 
service  to  be  rendered  by  Shenandoah 
on  behalf  of  Mountaineer  Gas  Company 
(Moimtaineer)  pursuant  to  its  blanket 
certificate,  all  as  more  fully  described  in 
the  petition  and  exhibits  filed  therewith 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  a  Noveniber  2, 1998  Asset 
Purchase  and  Sale  Agreement 
(Agreement),  Shenandoah  will  sell  to 
Moimtaineer  all  of  its  natural  gas 
transmission  and  distribution  facilities 
located  in  West  Virginia.  Moimtaineer 
will  use  such  facilities  to  continue  gas 
service  to  Shenandoah's  former 
customers  in  West  Virginia,  as  well  as 
to  new  customers  in  West  Virginia.  At 


the  current  time,  the  only  source  of  gas 
supply  to  serve  customers  in 
Shenandoah's  service  territory  in  West 
Virginia  is  through  Shenandoah's 
interconnections  with  Columbia  Gas 
Transmission  Corporation  in  Warren 
County,  Virginia  (Receipt  Point). 

Shenandoah  and  Mountaineer  have 
entered  into  a  Firm  Interstate 
Transportation  Service  Agreement  dated 
February  19, 1999,  pursuant  to  which 
Shenandoah  will  provide  a  firm 
interstate  transportation  service  to 
Mountaineer  under  authority  of  its 
blanket  certificate  issued  in  accordance 
with  Section  284.224  of  the 
Commission's  Regulations,  44  FERC 
61,108  (1988).  Under  the  terms  of  the 
Firm  Interstate  Transportation  Service 
Agreement,  Shenandoah  will  provide  a 
firm  interstate  transportation  service  on 
behalf  of  Mountaineer,  receiving  gas  in 
Virginia  and  redelivering  up  to  16,000 
Dekatherms  per  day  to  Moimtaineer  at 
the  West  Virginia  border.  Mountaineer 
may  arrange  for  the  transportation  of  its 
own  system  supplies,  act  as  agent  for 
any  of  its  customers  desiring  such 
service,  or  release  capacity  to  existing 
transportation  customers  in  West 
Virginia,  as  requested  by  such 
customers,  or  to  any  others  on  an  as 
available  basis.  The  firm  transportation 
service  will  be  provided  for  an  initial 
term  of  five  years  and  may  be  canceled 
thereafter  by  either  party  after  two  years 
notice  given  after  the  expiration  of  the 
initial  term. 

Shenandoah  states  that  the  proposed 
rate  was  determined  in  accordance  with 
the  methodology  described  in  section 
284.123(b)(l)(i)(B)  of  the  Commission's 
Regulations,  Shenandoah  proposes  to 
charge  (1)  to  a  Demand  Charge  of 
$2.3125  per  Dekatherm  (Dth)  per  month 
applicable  to  the  Maximum  Daily 
Quantity  of  16,000  Dths,  and  (2)  a 
Volumetric  Charge  of  $.0064  per  Dth  for 
all  gas  delivered  at  the  Delivery  Point  at 
the  West  Virginia  border.  Shenandoah 
shall  be  compensated  for  lost  and 
unaccounted-for  volumes  at  the  rate  of 
0.5%  of  all  volumes  received  by 
Shenandoah  at  the  Receipt  Point  for 
Mountaineer's  account. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  8, 1999.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
MTww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-13177  Filed  5-24-99;  8:45  am] 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC97-56-000  and  ER97-46e9- 
000] 

Western  Resources,  Inc.  and  Kansas 
City  Power  &  Light  Company;  Notice  of 
Settlement  Conference 

May  19, 1999. 

Take  notice  that  a  settlement 
conference  will  be  convened  to  discuss 
issues  raised  in  Docket  No.  ER97-4669- 
000.  The  conference  is  scheduled  for 
Tuesday,  June  8. 1999,  at  9:30  a.m.  The 
settlement  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426,  for  the  purpose 
of  exploring  settlement  of  Docket  No. 
ER97-4699-000. 

Any  party  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  contact 
Linda  Lee  at  (202)  208-0673,  Thomas  J. 
Burgess  at  (202)  208-2058,  Theresa  J. 
Bums  at  (202)  208-2160,  or  Marcia  C. 
Hooks  (202)  208-0993. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-13179  Filed  5-24-99;  8:45  am) 
BILUNG  CODE  S717-01tM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-1 42-000,  et  al.] 

Rathdrum  Power,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  14, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


28170 


Federal  Register /Vol.  64,  No.  100 /Tuesday,  May  25,  1999 /Notices 


1.  Rathdnun  Power,  LLC 

Docket  No.  EG99-144-000 

Take  notice  that  on  May  7,  1999. 
Rathdrum  Power,  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
piu^uant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935.  The  applicant  is  a  limited  liability 
company  organized  imder  the  laws  of 
the  State  of  Delaware  that  is  engaged 
directly  and  exclusively  in  constructing, 
owning,  and  operating  a  gas-fired  270 
MW  (nominal)  combined-cycle  power 
plant  in  Rathdrum,  Idaho,  which  will  be 
an  eligible  facility. 

Comment  date:]\me  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  FPL  Energy  VVyman  IV  LLC 

Docket  No.  EG99-144-000 

Take  notice  that  on  May  12, 1999,  FPL 
Energy  Wyman  IV  LLC  of  700  Universe 
Blvd.,  Juno  Beach,  Florida  33408,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

FPL  Energy  Wyman  IV  LLC  is  a 
Delaware  limited  liability  company  and 
proposes  to  acquire  a  2.6284  percentage 
interest  in  the  W.F.  Wyman  Unit  4 
generating  facility  located  in  Yarmouth, 
Maine.  The  interest  is  currently  owned 
by  Montaup  Electric  Company  and 
Newport  Electric  Corporation. 

Comment  date:  Jime  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Allegheny  Energy  Unit  1  and  Unit  2, 
L.L.C 

Docket  No.  EG99-145-O00 

Take  notice  that  on  May  12, 1999 
Allegheny  Energy  Unit  1  and  Unit  2, 
L.L.C.  filed  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  all  as  more  fully 
explained  in  the  Application. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


4.  The  Detroit  Edison  Company 

Docket  No.  EG99-2872-000 

Take  notice  that  on  May  7, 1999,  The 
Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  (the  Service  Agreement)  for 
Short  Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service  under  the 
Open  Access  Transmission  Tariff  of 
Detroit  Edison,  FERC  Electric  Tariff  No. 
1,  between  Detroit  Edison  and  Western 
Resources  dated  as  of  October  15, 1998. 
The  parties  have  not  engaged  in  any 
transactions  under  the  Service 
.  Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  May  21, 1999. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  v«th  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-13122  Filed  5-24-99;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-262-000] 

Tennessee  Gas  Pipeline  Company, 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Eastern  Express  Project 
2000  and  Request  for  Comments  on 
Environmental  Issues 

May  19, 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  proposed  Eastern  Express 
Project  2000.  This  project  involves  the 
modification  of  Tennessee's  existing 
pipeline  system  in  Massachusetts  and 
Connecticut  to  allow  the  transportation 
of  an  additional  173,000  decatherms  per 
day  (Dth/d)  to  American  National  Power 
in  Haverhill,  Massachusetts,  and  El  Paso 
Gas  Services  in  Haverhill, 
Massachusetts  and  Dracut, 
Massachusetts.  This  EA  will  be  used  by 
the  Conmiission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

ff  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
vfith  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  addressing  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain,  is  attached  to 
this  notice  as  Appendix  1.1 

Summary  of  the  Proposed  Project 

In  order  to  transport  the  additional 
volumes,  Tennessee  proposes  to  make 
the  foUoMring  system  changes  (see 
Appendix  2  for  a  map  of  the  proposed 
project  area): 


>  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  i^eference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington,  D.C.  20426,  or  caU  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


•  Install  a  6.150  ISO-rated 
horsepower  (hp)  Solar  Centaur 
compressor,  associated  piping  and 
appurtenant  equipment,  and  restage  an 
existing  compressor  at  the  existing 
Agawam  Compressor  Station  (CS-261) 
in  Agawam,  Massachusetts,  to  increase 
down  stream  capacity  by  83,000  Dth/d; 

•  Install  a  7,170  ISO-rated  hp  Solar 
Taurus  compressor  unit  with  associated 
building,  minor  piping  and  appurtenant 
equipment  and  relocate  blowdown 
silencers  at  the  existing  Mendon 
Compressor  Station  (CS-226A)  in 
Mendon,  Massachusetts,  to  increase 
downstream  capacity  by  250,000  Dth/d; 

•  Install  a  larger  flow  control  valve  in 
place  of  an  existing  flow  control  valve 
at  a  delivery  point  to  Algonquin  on  the 
Blackstone  Lateral  in  Mendon, 
Massachusetts,  to  allow  incremental 
volumes  to  be  delivered  to  Algonquin; 

•  Install  pressure  regulation 
immediately  downstream  of  CS-266A 
on  the  Blackstone  Lateral  in  Mendon, 
Massachusetts,  to  enable  efficient 
operational  flexibility  for  deliveries; 

•  Install  station  piping  at  the  existing 
Hopkinton  Compressor  Station  (CS-267) 
in  Westborough,  Massachusetts,  to 
provide  a  reverse  flow  capability  that 

'  would  enable  natural  gas  received  from 
Haverhill  and  Dracut,  Massachusetts  to 
flow  westerly  during  periods  when  the 
market  demand  east  of  CS-267  is  low; 

•  Install  mainhne  regulation  in  East 
Granby,  Connecticut,  approximately  9 
miles  south  of  CS-261  on  the  300-Line 
to  allow  for  new  deliveries  in 
Connecticut  south  of  CS-261  without 
having  to  install  7.8  miles  of 
replacement  piping  or  looping;  and 

•  Modify  the  existing  Southern 
Connecticut-Milford  delivery  point. 
Meter  2-245,  on  the  300  Line  in  Orange, 
Connecticut,  by  installing  an  additional 
connection  to  deliver  additional  natural 
gas  to  Southern  Connecticut  for  the 
Milford  Power  Plant. 

Land  Requirements  for  Construction 

The  proposed  activities  would  be 
performed  within  a  20.45  acre  area  of 
the  existing  right-of-way/fee  property. 

The  EA  Process 

The  National  Environmental  PoUcy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
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comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  the  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  activities 
associated  with  the  proposed  project 
under  these  general  headings: 

•  Geolofv  and  Soils. 

•  Water  Resources,  Fisheries,  and 
Wetlands. 

•  Vegetation  and  Wildlife. 

•  Endangered  and  Threatened 
Species. 

•  Public  Safety. 

•  Land  Use. 

•  Cultural  Resources. 

•  Air  Quality  and  Noise. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  wall  be  in  the  EA.  Depending  on 
the  comments  received  diuing  the 
scoping  process,  the  EA  may  be 
pubUshed  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4  of  this 
notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Tennessee.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Air  and  noise  impacts  associated 
with  installation  of  one  new  compressor 
unit  at  CS-261  and  one  new  compressor 
unit  at  CS-266A. 

•  Approximately  1.0  acre  of  upland 
forest  would  be  cleared. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 


By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  CompUance  Branch,  PR- 
11.2. 

•  Reference  Docket  No.  CP99-262- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  Jime  18, 1999, 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Conmiission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  nimiber.  Click  on  the  "RIMS" 
link,  select  "Docket  #  "  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  Unk  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders. 
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notices,  and  rulemakings.  From  the 

FERC  Internet  website,  click  on  the 

"CIPS"  link,  select  "Docket  #"  from  the 

CIPS  menu,  and  follow  the  instructions. 

For  assistance  with  access  to  CIPS,  the 

CIPS  helpline  can  be  reached  at  (202) 

208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-13175  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  CTir-OI-M 


DEPAFrrMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  with  the  Commission 

May  19, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 

b.  Project  No.:  2071-013. 

c.  Date  filed:  May  5,  1999. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Yale  Hydroelectric 
Project. 

f.  Location:  On  the  North  Fork  Lewis 
River  in  Cowlitz,  Clark,  and  Skamania 
Counties,  Washington,  about  45  miles 
northeast  of  Portland,  Oregon.  The 
project  boundary  includes  about  84 
acres  of  land  managed  by  the  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David  L. 
Leonhardt,  Project  Manager,  PacifiCorp, 
825  N.E.  Multnomah  Street,  Suite  1500, 
Portland,  Oregon  97232  (503)  813-6658. 

i.  FERC  Contact:  Vince  Yearick  at 
(202) 219-3073  or 
vince.yearick@ferc.fed.us. 

j.  Alternative  Process:  Consistent  with 
our  April  1, 1999,  letter  approving  the 
use  of  an  alternative  licensing  process 
on  four  Lewis  River  hydroelectric 
projects,  including  the  Yale  Project,  we 
will  conduct  an  initial  adequacy  review 
on  the  Yale  application  and  will  process 
it  only  so  far  as  the  acceptance  notice 
which  will  not  solicit  interventions. 

k.  Status  of  environmental  analysis: 
The  environmental  analysis  for  the  Yale 
Project  is  being  coordinated,  withthe 
environmental  analysis  of  the  Swift  No. 
1  (FERC  No.  2111),  Swift  No.  2  (FERC 
No.  2213),  and  Merwin  (FERC  No.  935) 
hydroelectric  projects  through  an 
alternative  licensing  process. 
Applications  on  those  projects  are  due 
in  2004.  Studies  for  all  four  projects  are 
currently  being  coordinated  through  a 
recently  formed  collaborative  group. 
Therefore,  we  are  not  soliciting 


additional  study  requests  on  the  Yale 
application.  Persons  interested  in 
participating  in  the  collaborative  group 
should  contact  Kristi  M.  Wallis,  the 
group  facilitator,  at  (206)  726-1699. 

1.  Brief  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  1,305-foot-long,  zoned 
embankment  dam  known  as  Yale  Dam, 
and  an  adjacent  1,600-foot-long,  earth- 
filed  structure  known  as  Saddle  Dam; 
(2)  a  10.5-mile-long  reservoir  known  as 
Yale  Lake;  (3)  a  concrete,  chute-type 
spillway;  (4)  a  1,530-foot-long  diversion 
tunnel;  (5)  two  penstocks;  (6)  a 
powerhouse  located  downstream  of  Yale 
Dam,  containing  two  generating  units 
with  a  combined  capacity  of  134 
megawatts;  (7)  a  10.5-mile,  115-kilovolt 
transmission  line;  and  (8)  related 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary.  ^ 

[FR  Doc.  9»-13178  Filed  5-24-99;  8:45  am] 

BILLING  COOE  6717-01-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6349-2] 

Safe  Drinicing  Water  Act  25th 
Anniversary — Futures  Forum; 
"Research  2025";  Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  holding  a  public  meeting  on 
June  14th,  1999,  beginning  at  8:30  am. 
at  the  Hilton  Crystal  City,  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202  for 
the  purpose  of  information  exchange 
with  stakeholders  and  the  general 
public  to  discuss  the  research  needs  of 
the  national  drinking  water  program. 
The  deliberations  will  be  guided  by  foiu 
questions: 

1.  What  science  and  research  are 
necessary  to  achieve  public  health 
objectives,  satisfy  SDWA  standards  for 
sound  science,  and  meet  statutory 
requirements  and  deadlines  in  the  areas 
of  health  effects,  treatment  and 


distribution  systems,  exposure, 
analytical  methods  and  special  issues 
(i.e.,  sensitive  subpopulations, 
mixtures)? 

2.  What  level  of  research  investment 
is  adequate  to  address  near  and  long 
term  needs? 

3.  What  is  the  most  efficient,  effective 
and  timely  combination  of  public  and 
private  efforts  to  undertake,  coordinate 
and  manage  the  necessary  drinking 
water  research  and  data  collections? 

4.  ff  there  is  a  gap  between 
programmatic  research  needs  and 
available  resources,  what  is  the  best  way 
for  EPA  and  interested  stakeholders  to 
decide  on  priorities? 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting.  As  with  all  previous  meetings 
in  this  process,  to  the  extent  that  is 
available,  EPA  is  instituting  an  open 
door  policy  to  allow  any  member  of  the 
public  to  attend  any  of  the  meetings  for 
any  length  of  time.  Seats  will  be 
available  on  a  first-come,  first  served 
basis. 

DATES:  The  meeting  will  start  at  8:30 
AM  on  June  14th  and  will  adjourn  on 
Junel4  at  5:30  PM. 

ADDRESSES:  The  meeting  is  being  held  at 
the  Hilton  Crystal  City,  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
For  additional  information  about  the 
meeting,  please  contact  Joan  Harrigan 
Farrelly  of  EPA's  Office  of  Ground 
Water  and  Drinking  Water  at  (202)  260- 
6672  or  202-260-7575  or  by  e-mail  at 
Farrelly.  Joan@epa.gov.,  Questions  may 
also  be  sent  to  William  R.  Diamond, 
U.S.  EPA  (4607),  Office  of  Ground  Water 
and  Drinking  Water,  401  M  Street,  SW. 
Washington,  D.C.  20460. 

Dated:  May  18, 1999. 
William  R.  Diamond, 

Director,  Standards  and  Risk  Management 
Division,  Office  of  Ground  Waterand 
Drinking  Water. 
[FR  Doc.  99-13195  Filed  5-24-99;  8:45  am] 

BILUNG  COOE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6349-4] 

National  Drinlclng  Water  Contaminant 
Occurrence  Database 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  annoiulcement  of  a 
stakeholders  meeting  on  the  National 
Drinking  Water  Contaminant 
Occurrence  Data  Base. 
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SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPAj  has  scheduled 
a  two-day  public  meeting  on  EPA's 
National  Drinking  Water  Contaminant 
Occiurence  Data  Base  (NCOD).  At  the 
upcoming  meeting,  EPA  is  seeking  input 
from  stakeholders,  including  national 
and  state  representatives,  environmental 
organizations,  industry,  the  public,  and 
other  interested  parties.  The  purpose  of 
the  meeting  is  to  demonstrate  and 
obtain  input  from  stakeholders  on  the 
alpha  version  of  the  National  Drinking 
Water  Contaminant  Occurrence  data 
base  (NCOD).  The  demonstration  and 
discussion  will  include  database  access, 
use,  retrieval,  and  reporting.  During  this 
meeting  EPA  is  also  seeking  input  from 
stakeholders  on  the  revised  database 
development  strategy  and  data  quality 
documents  and  issues  such  as  the 
analytical  plan  and  quality  assurance 
docimients.  EPA  encoxurages  the  full 
participation  of  stakeholders  throughout 
this  process.  This  will  not  be  a  decision- 
making meeting  but  an  opportunity  forv 
stakeholders  to  provide  input  to  EPA. 
Such  input  will  assist  EPA  in 
developing  an  effective  and  efficient 
database  to  support  the  EPA  drinking 
water  program. 

DATES:  The  stakeholder  meeting  on  the 
NCOD  will  be  June  7, 1999  from  10:30 
a.m.-5:00  p.m.  EST  and  June  8, 1999 
from  9:00  a.m.-3:00  p.m.  EST. 
ADDRESSES:  Resolve,  Inc.  (an  EPA 
contractor)  will  provide  logistical 
support  for  the  stakeholders  meeting. 
The  meeting  will  be  held  at  Resolve, 
Inc.,  1255  23rd  Street,  NW,  Suite  275, 
Washington.  D.C.  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting  logistics 
or  for  members  of  the  public  wishing  to 
attend  the  meeting,  please  contact  Sheri 
Jobe  at  RESOLVE,  hic,  1255  23rd  Street, 
NW,.  Suite  275,  Washington,  DC  20037, 
Phone:  202/965-6382,  Fax:  202/338- 
1264,  Email:  sjobe@resolv.org.  Those 
registered  for  the  meeting  by  May  24, 
1999  will  receive  an  agenda,  logistics 
sheet,  and  other  information  prior  to  the 
meeting.  A  limited  number  of 
teleconference  lines  will  be  available  for 
those  who  would  like  to  participate  by 
phone.  You  may  request  the 
teleconference  niunber  when  you  call  to 
register.  If  you  cannot  attend  the 
meeting  but  would  like  to  be  on  the 
mailing  list  to  receive  further 
information  about  the  meeting 
(including  agenda  and  meeting 
simunary),  please  provide  yoiu*  name, 
organization,  address,  phone,  fax,  and 
email  address. 

For  other  information  on  the  NCOD, 
please  contact  Charles  Job  at  the  U.S. 
Environmental  Protection  Agency, 


Phone:  202-260-7084,  Fax:  202-260- 
3762,  or  e-mail  at  job.charles@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  on  the  National 
Drinking  Water  Contaminant 
Occurrence  Data  Base  (NCOD) 

The  Safe  Drinking  Water  Act,  SDWA, 
as  amended  in  1996,  states  that:  Not 
later  than  three  years  after  the  date  of 
enactment  of  the  Safe  Drinking  Water 
Act  Amendments  of  1996,  the 
Administrator  shall  assemble  and 
maintain  a  national  drinking  water 
contaminant  occurrence  data  base  using 
information  on  the  occurrence  of  both 
regulated  and  imregulated  contaminants 
in  public  water  systems  obtained  under 
section  1445  (a)(1)(A)  or  section  1445 
(a)(2)  and  reliable  information  from 
other  public  and  private  sources.  The 
NCOD  is  required  to  be  developed  by 
August  6, 1999. 

B.  Request  for  Stakeholder  Involvement 

EPA  has  convened  this  pubUc 
meeting  to  demonstrate  the  alpha 
release  of  the  database  and  to  hear  the 
views  of  stakeholders  on  the  revised 
database  development  strategy,  the 
analytical  plan,  and  the  quality 
assiuance  documents  for  the  NCOD.  The 
public  is  invited  to  provide  comments 
on  the  issues  listed  above  or  other  issues 
related  to  the  NCOD  during  this 
meeting. 

Dated:  May  17, 1999. 

Cynthia  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinkirtg 
Water. 

{FR  Doc.  99-13196  Filed  5-24-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6349-5] 

Announcement  of  Public  Meeting  on 
the  Development  of  New  Waste 
Leaching  Procedures  urKler  the  RCRA 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 

summary:  We,  the  U.S.  Environmental 
Protection  Agency  (EPA),  will  hold  a 
public  meeting  during  July  22  through 
23, 1999,  on  our  ongoing  reviews  of  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP),  and  the  development 
of  revisions  or  supplements  to  the  TCLP 
or  new  waste  leaching  procediu«s  under 
the  RCRA  Program.  The  purpose  of  the 
meeting  is  to  discuss  current  and 
alternative  approaches  to  waste  leachate 


characterization  testing  and  use  of  leach 
testing  data,  and  to  solicit  public  input 
on  this  topic.  Both  scientific  and  policy 
aspects  of  leach  testing  will  be 
addressed.  The  meeting  is  open  to  the 
public  on  a  space  available  basis.  In 
order  to  best  accommodate  interested 
parties,  we  are  offering  pre-registration. 
The  topics  of  the  meeting  agenda  will  be 
presented  and  discussed  by  invited 
speakers.  However,  we  will  provide 
ample  time  for  accommodate  questions 
or  comments  by  public  attendees  during 
the  meeting.  We  have  also  opened  a 
public  docket  to  accept  written 
comments  up  to  60  days  after  the  date 
of  the  meeting.  Meeting  dates  and  times 
are  provided  below  under  DATES.  All 
times  noted  are  Eastern  Daylight  Time. 
DATES:  We  will  hold  the  public  meeting 
on  waste  leaching  procedures  on  July  22 
through  July  23, 1999.  On  July  22.  the 
meeting  will  begin  at  8:00  a.m.  and 
adjourn  at  5:00  p.m.  On  July  23,  the 
meeting  will  begin  at  8:00  a.m.  and 
adjourn  at  3:00  p.m. 
ADDRESSES:  We  will  hold  the  public 
meeting  at  the  Crystal  Gateway  Marriott 
Hotel,  1700  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202.  To  reserve  a 
guest  room,  call  the  hotel  at  (703)  920- 
3230  or  (800)  228-9290  by  June  30, 
1999.  In  order  to  get  a  special  rate  of 
$115  plus  tax  per  night,  state  that  you 
will  be  attending  the  public  meeting  on 
leaching.  A  limited  number  of  rooms  are 
available  at  this  rate,  and  they  are 
offered  on  a  first-call  basis.  The  hotel 
fax  number  is  (703)  271-5212. 

Members  of  the  public  wishing  to 
attend  the  meeting  may  register  by 
filling  in  and  faxing  the  registration 
form  to  the  attention  of  Lisa  Enderle, 
SAIC,  at  (703)  698-6101;  or  mailing  the 
form  to  Lisa  Enderle,  SAIC,  2222 
Gallows  Road,  Suite  300,  Dunn  Loring, 
VA  22027.  A  copy  of  the  form  is 
available  below  under  SUPPLEMENTARY 
INFORMATION.  Soon  after  publication  of 
this  notice  you  may  also  register  via  the 
Internet  site  of  the  Methods  Team,  U.S. 
EPA  Office  of  Solid  Waste.  The  Methods 
Team  Internet  site  address  is:  http:// 
www.epa.gov/SW-846. 

Submit  an  original  and  two  copies  of 
written  comments,  referencing  docket 
number  F-1999-WLPA-FFFFF  to:  The 
RCRA  Docket  Information  Center,  Office 
of  Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401  M  Street, 
SW.  Washington,  DC  20460.  You  may 
hand  deliver  comments  to  the 
Arlington,  VA,  address  listed  below. 
You  may  also  submit  comments 
electronically  to:  rcra- 
docket@epamail.epa.gov.  Please  also 
identiiy  comments  in  electronic  format 
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by  the  docket  niunber  F-199»-WLPA- 
FFFFF.  Submit  all  electronic  comments 
as  an  ASCII  file,  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  We  will  also  accept 
electronic  comments  in  WordPerfect  6/ 
7/8.0. 

You  should  not  submit  electronically 
any  confidential  business  information 
(CBI).  An  original  and  two  copies  of  CBl 
must  be  submitted  under  separate  cover 
to:  RCRA  CBI  Document  Control  Officer. 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA,  401  M  Street,  SW.  Washington.  DC 
20460.  You  may  claim  comment 
information  as  confidential  by  marking 
any  part  or  all  of  the  information  as  CBI. 
All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  The  CBI  claim 
must  be  made  at  the  time  of  submission 
to  EPA.  We  will  not  disclose 
information  marked  CBI  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  You  should  also  submit 
an  edited  copy  of  the  comment  that  does 
not  contain  ^e  CBI  material.  We  will 
include  any  information  not  marked 
confidential  in  the  public  docket. 

You  can  view  public  comments  and 
any  supporting  material  at  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Je^erson  Davis  Highway.  Arlington,  VA. 
The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  we  recommend  that  you  make 
an  appointment  by  calling  (703)  603- 
9230.  You  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meeting  arrangements  are  being  handled 
by  Science  Applications  International 
Corporation  (SAIC)  of  McLean,  VA.  For 
information  on  registration,  hotel  rates, 
transportation,  and  registration,  please 
contact  the  SAIC  coordinator,  Lisa 
Enderle,  by  e-mail  at 
hsa.e.enderle@cpmx.saic.com  or  via  the 
SAIC  conference  information  line  at 
(703)  645-6946.  You  may  also  obtain 
logistical  information  regarding  the 
meeting  by  sending  an  e-mail  to: 
mice@cpmx.saic.com.  If  you  have 
technical  questions  regarding  the 
meeting  agenda  and  topics,  please 
contact  the  EPA  coordinator,  Gail 
Hansen.  Office  of  Solid  Waste  (5307W), 
U.  S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington,  DC 
20460.  (703)  308-8855.  e-mail  address 
bansen.gail@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Why  Is  EPA  Holding  This  Public 
Meeting? 

The  laboratory  leaching  of  wastes  can 
be  a  valuable  tool  for  making  waste 
management  decisions  under  the  RCRA 
Program.  In  particular,  such  procedures 
can  be  used  to  predict  the  leaching 
potential  of  constituents  of  concern  into 
the  Nation's  valuable  ground  water 
resources.  For  example,  we  have  relied 
on  leaching  procediu"es,for  the 
classification  of  a  waste  as  hazardous 
based  on  the  characteristic  of  toxicity. 
For  this  and  other  regulatory  purposes 
under  RCRA,  we  have  used  the 
Extraction  Procedure  (EP),  SW-846 
Method  1310,  and  the  Toxicity 
Characteristic  Leaching  Procediu« 
(TCLP),  SW-846  Method  1311.  These 
leaching  procedures  model  the  release 
of  contaminants  into  the  groimd  water 
from  the  co-disposal  of  municipal  and 
industrial  wastes  at  a  landfill  for  non- 
hazardous  solid  wastes  under  a 
specified  set  of  conditions. 

Leaching  tests  and  resulting  data  can 
also  serve  as  the  source  terms  for,  or 
inputs  to.  subsiuface  (groimdwater)  fate 
and  transport  modeling.  This  type  of 
modeling  is  key  to  the  risk  assessments 
upon  which  many  waste  remediation 
management  decisions  (such  as  listing 
and  de-listing)  are  based.  The  results  are 
also  the  basis  for  assessing  the 
effectiveness  of  waste  stabilization 
processes  and  for  assessing  the  long 
term  impact  of  treatment  residues  on  the 
groimdwater  environment. 

Current  EPA  leaching  test  methods 
(e.g..  the  EP  and  the  TCLP)  were 
scientifically  validated  for  limited 
applications  (i.e.,  hazardous  waste 
characterization  and  the  prohibition 
against  placing  hazardous  waste  on  the 
land  without  prior  treatment,  or  "land 
ban")  they  have  also  not  been  validated 
for  site-specific  conditions.  In  addition, 
even  for  the  waste  characterization  and 
land  ban  applications,  the  current  test 
procedures  can  be  improved.  We  believe 
new  leach  testing  protocols  will  offer 
better  tools  for  estimating  the  leaching 
potential  of  different  wastes  more 
accurately  under  a  range  of  different 
management  conditions.  We  initiated  a 
review  of  current  leach  testing  last  year 
(Land  Disposal  Restrictions  Phase  IV 
Final  Rule,  63FR28579)  because  of 
concerns  about  applying  the  TCLP 
under  certain  conditions.  Also,  we 
recently  received  a  commentary  letter 
from  our  Science  Advisory  Board,  SAB, 
{http://www.epa.gov/sciencel/ 
eecm9902.pdf)  urging  reviews  and 
revisions  of  the  TCLP  and  its  use  in 
implementing  RCRA  programs. 

Therefore,  as  part  of  this  review,  we 
are  holding  a  public  meeting  to  initiate 


broad  discussion  regarding  the 
development  of  new  revised  waste 
leaching  procedures  imder  the  RCRA 
Program.  We  hope  to  obtain  public 
input  on  all  aspects  of  waste  leaching, 
including  the  science  relevant  to  waste 
leaching,  approaches  to  leach  testing, 
and  policy  considerations  in  leaching 
test  development  and  use  in  regulatory 
programs  and  other  scenarios. 

n.  What  Will  Be  Presented  at  the  Public 
Meeting? 

The  current  agenda  of  presentations 
for  the  public  meeting  on  development 
of  new  laboratory  waste  leaching 
procedures  follows.  As  indicated  in  the 
agenda,  an  opportunity  for  public 
comment  attendee  discussion  and 
questions  will  occm*  after  each 
presentation.  In  addition,  Session  V  (the 
last  session  on  Friday)  will  include  an 
opportunity  for  a  discussion  of  public 
perspectives  and  other  comments.  This 
agenda,  and  any  subsequent  revisions, 
may  also  be  foimd  on  the  Internet  site 
of  the  Methods  Team,  U.S.  EPA  Office 
of  Solid  Waste,  soon  after  publication  of 
this  notice.  The  Methods  Team  Internet 
site  address  is:  http://www.epa.gov/ 
SW-846. 

Agenda  For  EPA  Public  Meeting  on 
Development  of  New  Waste  Leaching 
Procedures 

Session  I— Introduction  and  Overview 

Thursday.  July  22;  8:00  a.m.-10:00  a.m. 

8:00  a.m.-8:20  a.m.  Organization  of 

Meeting,  Overview  of  Problem, 

Importance  of  this  Meeting,  Where 

OSW  Is  Going  with  this  Effort 
8:20  a.m.-8:30  a.m.  Discussion/ 

Questions 
8:30  a.m.-8:50  a.m.  Original  Purpose  of 

EPA/TCLP 
8:50  a.m.-9:00  a.m.  Discussion/ 

Questions 
9:00  a.m.-9:20  a.m.  Science  Advisory 

Board  (SAB)  Commentary 
9:20  a.m.-9:30  a.m.  Discussion/ 

Questions 
9:30  a.m.-9:50  a.m.  Stakeholder 

Perspectives  on  Leaching  Problem 
9:50  a.m.-10:00  a.m.  Discussion/ 

Questions 
10:00  a.m.-10:30  a.m.  Break 

Session  U—Modehng  and  Risk 
Assessment 

Thursday,  July  22;  10:30  a.m.-12:00 
p.m. 

10:30  a.m.-10:50  a.m.  Role  Leachate 

Testing  and  Data  Serves  in  Risk 

Assessment  Process 
10:50  a.m.-ll:00  a.m.  Discussion/ 

Questions 
11:00  a.m.-ll:20  a.m.  Modeling 

Overview 


11:20  a.m.-ll:30  a.iii.  Discussion/ 

Questions 
11:30  a.m.-ll:50  a.m.  Modeling  Issues 

and  Problems 
11:50  a.m.-12:00  p.m.  Discussion/ 

Questions 
12:00  p.m.-l:30  p.m. 
LUNCH 

Session  HI— Leaching  Science 

Thursday,  July  22;  1:30  p.m.-5:00  p.m. 

1:30  p.m.-l:50  p.m.  Inorganic  Leaching 

Science 
1:50  p.m.-2:00  p.m.  Discussion/ 

Questions 
2:00  p.m.-2:20  p.m.  International 

Perspective  of  Leaching  Science 
2:20  p.m.-2:30  p.m.  Discussion/ 

Questions 
2:30  p.m.-2:50  p.m.  Organic  Leaching 

Science 
2:50  p.m.-3:00  p.m.  Discussion/ 

Questions 
3:00  p.m.-3:30  p.m.  BREAK 
3:30  p.m.-3:50  p.m.  Overview  of 

Current  Testing  Approaches 
3:50  p.m.-4:00  p.m.  Discussion/ 

Questions 
4:00  p.m.-4:20  p.m.  Overview  of 

California  .EPA  Approach 
4:20  p.m.-4:30  p.m.  Discussion/ 

Questions 
4:30  p.m.-4:50  p.m.  Overview  of 

Rutga«  Research  Supported  by  EPA 
4:50  p.m.-5:00  p.m.  Discussion/ 

Questions 

Session  IV— Leaching  Policy  and 
Applications 

Friday,  July  23:  8:00  a.m.-12:00  p.m. 

8:00  a.m.-9:00  a.m.  Test  Design  and 

Implications:  Waste 

Characterization 
9:00  a.m.-l0:00  a.m.  Discussion/ 

Questions 
10:00  a.m.-10:30  a.m.  BREAK 
10:30  a.m.-ll:30  ajn.  Test  Design  and 

Implications:  Site  Characterization 
11:30  a.m.-12:00  p.m.  Discussion/ 

Questions 
12:00  p.m.-l:00  p.m.  LUNCH 

Session  V— Leaching  Policy  and 
Applications  and  Wrap-Up 

Friday,  July  23;  1:00  p.m.-3:lS  p.m. 

1:00  p.m.-2:00  p.m.  Test  Design  and 

Implications:  Treatment 

Effectiveness 
2:00  p.m.-2:30  p.m.  Discussion/ 

Questions 
2:30  p.m.-3:00  p.m.  Summary  of 

Meeting  Results 
3:00  p.m.-3:15  p.m.  Next  Steps 

m.  How  Should  I  Submit  Comments  on 
the  Topics  of  the  Public  Meeting? 

We  established  a  public  docket  under 
docket  control  number  F-1999-WLPA- 
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FFFFF  for  the  submission  of  comments. 
We  will  accept  comments  in  written  or 
electronic  format  at  the  addresses 
indicated  above  under  ADDRESSES. 
Please  submit  comments  to  those 
addresses  before  the  meeting  so  that 
panel  speakers  have  time  to  review  and 
consider  the  information. 

We  welcome  your  views  on  all 
aspects  of  the  meeting's  topic.  For 
example,  we  invite  you  to  provide 
different  views  on  waste 
characterization  by  leaching  procedures, 
new  or  alternative  leaching  methods, 
current  leaching  methods  used  within 
the  RCRA  Program,  potential  effects  of 
the  development  and  implementation  of 
new  leaching  procedures,  and  any  other 
relevant  information. 

IV.  Special  Accommodations 

If  you  require  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  please 
contact  Lisa  Enderle  of  SAIC  at  the 
address  listed  above  under  ADDRESSES. 
Please  contact  Ms.  Enderle  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

V.  Registration  Form 

To  register  for  the  public  meeting  on 
the  development  of  new  waste  leaching 
procedures,  please  complete  the 
attached  registration  form  and  send  it  to 
Lisa  Enderle  via  fax  at:  (703)  698-6101 
or  by  mail  to:  Lisa  Enderle,  SAIC,  2222 
Gallows  Road,  Suite  300,  Dmm  Loring, 
VA  22027.  (As  with  any  public  meeting, 
there  is  no  charge  for  attendance.) 

Registration  Form  for  EPA  PnUic 
Meeting  on  tiie  Development  of  New 
Waste  Leaching  Procedures 

Send  completed  form  to  Lisa  Enderle 
via  fiBX  at:  (703)  698-6101  tw  by  mail  to: 
Lisa  Enderle,  SAIC,  2222  Gallows  Road, 
Suite  300,  Dunn  Loring,  VA  22027. 

Name: 

Affiliation: 

Street  Address: 

City:    

SUte: 

Zipcode: ^^ 

Telephone: 

Fax: 

E-mail  address: ^ 

Dated:  May  11, 1999. 
James  R.  Beriow, 

Acting  Director.  Office  of  Solid  Waste. 
[PR  Doc.  99-13197  Filed  5-24-99;  8:45  am] 
BHXMQ  CODE  asao-so-u 


FARM  CREDIT  ADMINISTRATION 

Privacy  Act  of  1974;  Systsm  of 
Records 

AGENCY:  Farm  Credit  Administration.    ' 
ACTION:  Advance  notice  with  request  for 
comments;  publication  of  systems  of 
records;  publication  of  proposed  system 
notice  for  new  systems  of  records. 

SUMMARY:  Under  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a),  the 
Farm  Credit  Administration  (FCA)  is: 

•  Amending  its  Privacy  Act  systems 
of  records; 

•  Establishing  new  systems  of 
records; 

•  Deleting  some  existing  systems  of 
records;  and 

•  Publishing  a  complete  notice  of  its 
inventory  of  systems  of  records. 

The  new  and  amended  systems  of 
records  will  help  us  collect,  maintain, 
use,  and  disclose  information  about 
individuals. 

We  filed  a  New  Systems  Report  with 
Congress  and  the  Office  of  Management 
and  Budget  (OMB)  on  May  14, 1999. 
DATES:  You  should  forward  written 
comments  by  Jime  24, 1999.  We  will 
adopt  this  notice  without  further 
publication  on  July  24, 1999,  imless  we 
change  it  to  incorporate  public 
comments  and  publish  another  notice. 
ADDRESSES:  You  may  mail  written 
comments  (in  triplicate)  to  Debra 
Buccolo,  Privacy  Act  Officer.  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Viiginia  22102- 
5090.  Copies  of  all  comments  we  receive 
will  be  available  for  review  by 
interested  parties  at  FCA  headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Buccolo,  Privacy  Act  Officer, 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090.  (703)  883-4022,  TDD 
(703) 883-4444 
or 
Jane  M.  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean,  Virginia,  22102-5090. 
(703)  883-4071,  TDD  (703)  883-4444 
SUPPLEMENTARY  INFORMATION:  We  have 
reviewed  all  FCA  systems  of  records 
and  have  identified  eight  new  systems 
and  nine  existing  systems  requiring 
substantive  modification.  We  have 
deleted  six  systems. 

We  have  revised  each  system 
description.  We  have  changed  the 
designated  points  of  contact  for 
inquiring  about  the  systems,  accessing 
the  records,  and  requesting  amendments 
to  the  records.  We  also  have  changed 
the  categories  of  records  maintained  and 
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storage  methods.  We  have  clarified  the 
wording  of  several  of  the  routine  uses 
and  added  new  uses  compatible  with 
the  purpose  for  which  the  information 
is  collected.  We  have  reviewed  and 
amended,  as  appropriate,  all  retention 
periods.  Finally,  we  have  made  minor 
administrative  and  editorial  changes. 

We  are  deleting  six  systems  (FCA-3, 
Upward  Mobility  Skills  Survey;  FCA-4, 
Group  Accident  Insurance  Records; 
FCA-5,  Employee  Reports  of  Financial 
Interests  and  Employment;  FCA-6, 
Farm  Credit  Bank  Personnel  Records; 
FCA-16,  Federal  Land  Bank  Loans;  and 
FCA-17,  Production  Credit  Association 
Loans)  because  we  no  longer  maintain 
the  records  or  the  records  are  now 
covered  by  a  Government-wide  system 
notice.  (By  way  of  background 
information,  we  deleted  FCA-1  and 
FCA-2  on  December  27, 1993.)  We  have 
modified  and  assigned  new  system 
numbers,  as  indicated  below. 

FCA-7,  Employee  Attendance,  Leave, 
and  Payroll  Records,  has  been  revised  to 
reflect  the  use  of  machine-readable 
records,  as  well  as  paper  records  and 
some  computer-output  microfiche.  The 
new  system  number  is  FCA-1, 
Employee  Attendance,  Leave,  and 
Payroll  Records. 

FCA-8,  Employee  Travel  and  Vendor 
Voucher  Files,  FCA-9,  Financial 
Management  Records,  and  FCA-1 1, 
Procurement  Records,  have  been 
combined  into  one  system  of  records. 
Also,  the  systems  notice  has  been 
revised  to  reflect  the  use  of  machine- 
readable  records,  as  well  as  paper 
records.  The  resulting  new  system  of 
records  is  FCA-2,  Financial 
Management  Records. 

FCA-1 0,  Property  Accoimtability 
Records,  is  now  maintained  both  on 
paper  and  on  a  computerized  database. 
The  new  system  number  is  FCA-3, 
I*roperty  Accountability  Records. 

FCA-12,  Biographical  Files,  has  been 
amended  to  reflect  the  1985 
restructuring  of  FCA,  which  eliminated 
the  Federal  Farm  Credit  Board  and 
created  the  FCA  Board.  FCA  no  longer 
maintains  Farm  Credit  System  director 
biographies.  The  new  system  number  is 
FCA-4,  Bio^phical  Files. 

FCA-1 3,  Public  Information  Requests 
File,  and  FCA-15,  Congressional 
Correspondence  File,  have  been 
combined  into  one  system  of  records. 
The  new  system  tracks  employee 
assignments.  The  resulting  new  system 
is  FCA-5,  Assigiunents  and 
Correspondence  Tracking  System. 

FCA-14,  Freedom  of  Information 
Requests,  has  been  revised  to  reflect  the 
computerized  database  for  the  files  and 
that  we  file  Privacy  Act  requests  in  this 
system.  The  new  system  number  is 


FCA-6,  Freedom  of  Information  and 
Privacy  Act  Requests. 

FCA-1 8,  Inspector  General 
Investigative  Files,  is  unchanged.  The 
new  system  nimiber  is  FCA-7. 

FCA-19,  FCA  Internet  Access  System, 
is  unchanged.  The  new  system  number 
is  FCA-8. 

Finally,  we  have  created  the  follovnng 
eight  new  systems:  FCA-9,  Persoimel 
Security  Files;  FCA-10,  Farm  Credit 
System  Institution  Criminal  Referrals; 
FCA-1 1,  Litigation  and  Administrative 
Adjudication  Files;  FCA-12.  Health  and 
Life  Insiuance  Records;  FCA-1 3, 
Correspondence  Files;  FCA-14, 
Employee  Travel  Records;  FCA-15, 
Employee  Training;  and  FCA-16, 
Examiner  Training  and  Education 
Records. 

Having  made  these  changes,  FCA's 
systems  categories  now  are:  FCA-1, 
Employee  Attendance,  Leave,  and 
Payroll  Records;  FCA-2,  Financial 
Management  Records;  FCA-3,  Property 
Accountability  Records;  FCA— 4, 
Biographical  Files;  FCA-5,  Assignments 
and  Correspondence  Tracking  System; 
FCA-6,  Freedom  of  Information  and 
Privacy  Act  Requests;  FCA-7,  Inspector 
General  Investigative  Files;  FCA-8,  FCA 
Internet  Access  System;  FCA-9, 
Personnel  Security  Files;  FCA-10,  Farm 
Credit  System  Institution  Criminal 
Referrals;  FCA-1 1,  Litigation  and 
Administrative  Litigation  Files;  FCA- 
12,  Health  and  Life  Insurance  Records; 
FCA-13,  Correspondence  Files;  FCA- 
14,  Employee  Travel  Records;  FCA-15, 
Employee  Training;  and  FCA-16, 
Examiner  Training  and  Education 
Records. 

As  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  we  have  notified  OMB,  the 
Committee  on  Government  Reform  of 
the  House  of  Representatives,  and  the 
Committee  on  Govenmiental  Affairs  of 
the  Senate  of  the  amended  and 
proposed  systems  of  records.  The 
notices  are  published  in  their  entirety 
below. 

Systems  of  Records 

Table  of  Contents 

FCA-1    Employee  Attendance,  Leave,  and 

Payroll  Records— FCA 
FCA-2    Finemcial  Management  Records — 

FCA 
FCA-3    Property  Accountability  Records — 

FCA 
FCA-4    Biographical  Files— FCA 
FCA-5    Assignments  and  Correspondence 

Tracking  System — FCA 
FCA-6    Freedom  of  Information  and  Privacy 

Act  Requests — FCA 
FCA-7    "Inspector  General  Investigative 

Files— FCA 
FCA-8    FCA  Internet  Access  System — FCA 
FCA-g    *  Personnel  Security  Files— FCA 


FCA-10    'Farm  Credit  System  Institution 

Criminal  Referrals — FCA 
FCA-11    Litigation  and  Administrative 

Litigation  Files — FCA 
FCA-12    Health  and  Life  Insurance 

Records — FCA 
FCA— 13    Correspondence  Files — FCA 
FCA-1 4    Employee  Travel  Records— FCA 
FCA-15    Employee  Training — FCA 
FCA-16    Examiner  Training  and  Education 

Records 
"Exempt 

General  Statement  of  Routine  Uses 

In  addition  to  the  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b),  we  may  disclose  these  records 
or  information  in  them  under  5  U.S.C. 
552a(b)(3)  as  provided  below.  The 
following  routine  uses  apply  to  and  are 
incorporated  by  reference  into  each 
system  of  records  set  forth  below  unless 
otherwise  indicated. 

(1)  We  may  disclose  a  record  or 
information  in  the  record  system  when 
it  indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory,  and  whether  arising  by 
general  statute  or  particular  program 
statute,  or  by  regulation,  rule,  or  order 
issued  pursuant  thereto,  to  the 
appropriate  Federal,  State,  local,  or 
foreign  agency  or  authority  charged  with 
the  responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
vtdth  enforcing  compliance  with  the  law. 

(2)  We  may  disclose  a  record  or 
information  in  the  record  system  to  a 
responsible  licensing  authority  if  the 
records  are  relevant  and  necessary  in 
the  particular  licensing  decision. 

(3)  We  may  disclose  a  record  or 
information  in  the  record  system  to  an 
agency,  office,  or  establishment  of  the 
executive,  legislative,  or  judicial  branch 
of  the  Federal  or  State  Government,  in 
response  to  its  request,  in  connection 
with  hiring  or  retaining  an  employee, 
issuing  a  security  clearance,  reporting 
on  an  investigation  of  an  employee, 
letting  a  contract,  qr  issuing  a  license, 
grant,  or  other  benefit  to  the  subject  of 
the  record. 

(4)  We  may  disclose  a  record  or 
information  in  the  record  system  to  a 
Federal  congressional  office  in  response 
to  an  inquiry  from  that  office  made  at 
the  request  of  the  person  who  is  the 
subject  of  the  record. 

(5)  We  may  disclose  a  record  or 
information  in  the  record  system  in  a 
proceeding  before  a  court  or 
adjudicative  body  where  FCA  is 
authorized  to  appear  or  to  the 
Department  of  Justice  for  use  in 
litigation,  when 

(i)  FCA,  or 

(ii)  Any  FCA  employee  in  his  or  her 
official  capacity,  or 
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(iii)  Any  FCA  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  or  the  Agency  has 
agreed  to  represent  the  employee,  or 

(iv)  The  United  States,  where  FCA 
determines  that  litigation  is  likely  to 
afiect  the  Agency, 
is  a  party  or  has  an  interest  in  the 
litigation  or  proceeding  and  FCA  deems 
the  use  of  such  records  to  be  relevant 
and  necessary. 

(6)  We  may  disclose  a  record  or 
information  in  the  record  system  to  a 
court,  magistrate,  or  administrative 
tribunal  in  presenting  evidence, 
including  disclosures  to  coimsel  or 
witnesses  during  civil  discovery, 
litigation,  administrative  proceedings; 
settlement  negotiations,  or  in 
connection  with  criminal  proceedings, 
when  FCA  is  a  party  to  the  litigation  or 
proceeding. 

(7)  We  may  disclose  a  record  or 
information  in  the  record  system  to  a 
court  or  other  adjudicative  body  before 
which  FCA  is  authorized  to  appear 
when, 

(i)  FCA,  or 

(ii)  Any  FCA  employee  in  his  or  her 
official  capacity,  or 

(iii)  Any  FCA  employee  in  his  or  her 
individual  capacity, 
is  a  party  or  has  an  interest  in  the 
litigation  or  proceeding  and  FCA  deems 
the  use  of  such  records  to  be  relevant 
and  necessary. 

(8)  We  may  disclose  a  record  or 
information  in  the  record  system  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  records 
management  inspections  conducted 
under  44  U.S.C.  2904  and  2906. 

FCA-1 

SYSTEM  NAME: 

Employee  Attendance,  Leave,  and 
Payroll  Records— FCA. 

SECURITY  CLASSIFKATKW: 

None. 

SYSTEM  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090  and  field  offices  listed  in 
Appendix  A. 

categories  of  mdiviouals  covered  by  the 

SYSTEM: 

Current  and  former  FCA  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  paper, 
electronic,  and  microfiche  files 
containing  payroll-related  information 
for  FCA  employees  reported  on  a 
biweekly,  year-to-date,  and,  in  some 
cases,  annual  basis.  It  includes  the 
"Agency  Time  Tracking  System," 


payroll  and  leave  data  for  each 
employee  including  rate  and  amount  of 
pay,  hours  worked,  tax  and  retirement 
deductions,  leave  bank  records,  life 
insurance  and  health  insurance 
deductions,  savings  allotments,  savings 
bond  and  charity  deductions,  other 
financial  deductions,  mailing  addresses, 
and  home  addresses.  The  National 
Finance  Center's  U.S.  Department  of 
Agricultiire  Personnel  Payroll  System 
provides  agency  payroll  services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  may  use  information  in  this 
record  system  to  prepare  payroll,  to 
meet  Government  payroll  recordkeeping 
and  reporting  requirements,  and  to 
retrieve  and  supply  payroll  and  leave 
information  as  required  for  Agency 
needs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOmC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  may  disclose^nformation  in  this 
system  of  records  to  other  Government 
agencies,  commercial  or  credit 
organizations,  or  to  prospective 
employers  to  verify  employment 

We  may  disclose  information  in  this 
system  of  records  to  Federal,  State,  and 
local  taxing  authorities  concerning 
compensation  to  employees  or  to 
contractors;  to  the  Office  of  Personnel 
Management,  Department  of  the 
Treasury,  Department  of  Labor,  and 
other  Federal  agencies  concerning  pay, 
benefits,  and  retirement  of  employees; 
to  Federal  employees'  health  benefits 
carriers  concerning  health  insurance  of 
employees;  to  financial  organizations 
concerning  employee  savings  account 
allotments  and  net  pay  to  checking 
accounts;  to  State  human  resource 
offices  administering  unemployment 
compensation  programs;  to  educational 
and  training  oi;ganizations  concerning 
employee  ^qualifications  and  identity  for 
specific  courses;  and  to  heirs,  executors, 
and  legal  representatives  of 
beneficiaries. 

We  may  disclose  information  in  this 
system  of  records  to  the  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  Department 
of  Health  and  Human  Services,  Federal 
Parent  Locator  System  (FPLS),  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources,  to  establish 
paternity,  establish  and  modify  orders  of 
support,  and  for  enforcement  actions. 

Wie  may  disclose  information  in  this 
system  of  records  to  the  Office  of  Child 
Support  Enforcement  for  release  to  the 


Social  Security  Administration  for 
verifying  Social  Security  niunbers  in 
connection  with  the  operation  of  the 
FPLS  by  the  Office  of  Child  Support 
Enforcement. 

We  may  disclose  information  in  this 
system  of  records  to  the  Office  of  Child 
Support  Enforcement  for  release  to  the 
Department  of  Treasury  to  administer 
the  Earned  Income  Tax  Credit  Program ' 
(section  32,  Internal  Revenue  Code  of 
1986)  and  to  verify  a  claim  with  respect 
to  employment  in  a  tax  return. 

Additional  routine  uses  are  listed  in 
the  "General  Statement  of  Routine 
Uses." 

DISCLOSURES  TO  CONSUMER  REPORT1NQ 
AGENCIES: 

We  may  disclose  information  from 
this  system,  under  5 

U.S.C.  552a(b)(12),  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act,  15  U.S.C.  1681a(f), 
or  the  Federal  Claims  Collection  Act  of 
1966,  as  amended,  31  U.S.C.  3701(a)(3), 
in  accordance  with  31  U.S.C.  3711(0. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retammg,  and 
disposing  of  records  in  the  system: 

storage: 

We  maintain  records  in  file  folders  or 
on  a  computerized  database. 

retrievabuty: 

We  retrieve  paper  records  by  name 
and  electronic  records  by  social  security 
number. 

safeguards: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  seciu^d  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule  requirements  for 
payroll-related  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  and  Administrative 
Resources  Division,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 
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CONTESTVIQ  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEQORCS: 

FCA  employee  on  whom  the  record  is 
maintained.  KIA  employees  who 
approve  the  records. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
FCA-2 
SYSTEM  NAME: 

Financial  Management  Records — 
FCA. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090  and  field  offices  listed  in 
Appendix  A. 

CATEQORES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees 
and  persons  that  provide  or  may 
provide  supplies  or  services  to  FCA  by 
contract  or  purchase  order. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  paper  files  and 
a  computerized  database  supporting  the 
FCA  financial  management  system, 
including  employee  travel  advance 
records,  travel  vouchers,  vendor 
vouchers  and  purchase  orders, 
requisitions,  FCA  administrative 
expenses,  collections.  Agency-issued 
telephone  credit  cards,  and  other 
pertinent  written  information  related  to 
financial  records  and  purchase 
transactions.  Also  included  are  bids, 
offers,  and  lease  agreements. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252;  40  U.S.C.  471  et 


Federal  Register/ Vol.  64,  No.  100 /Tuesday,  May  25,  1999 / Notices 


PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  provide  records  of 
reimbursement  to  and  collections  fi-om 
employees  for  expenses  incurred  while 
in  official  travel  status,  to  provide 
payments  to  vendors  and  other 
Government  agencies,  to  maintain 
control  over  the  collection  and 
disbursement  of  Agency  funds  and  to 
limit  the  opportunity  for  fi^ud,  to 
prepare  reports  for  management  and 
other  Government  agencies,  and  to 
assist  in  any  audits  of  purchases  of 
supplies  and  services. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AQENaES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders  or 
on  a  computerized  database. 

retrievability: 

We  arrange  file  folders  by:  (1)  SF 
1166a  (Voucher  and  Schedule  of 
Payments)  voucher  number  within  each 
year,  (2)  employee  name,  (3)  purchase 
order  nimiber  or  contract  number,  or  (4) 
name  of  the  vendor.  We  retrieve 
information  on  the  computerized 
database  by  employee  name,  vendor 
number,  or  social  secimty  number,  as 
applicable. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule  requirements  for 
financial  records  and  procurement 
records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Resoim:es 
Management,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIRCATION  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 


CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

Persons,  corporations,  or 
governmental  entities  that  make  bids  or 
offers  to  FCA  or  enter  into  leases  or 


other  agreements  with  FCA.  FCA 
employees  who  prepare  or  audit 
contractual  actions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FCA-3 

SYSTEM  NAME: 

Property  Accountability  Records — 
FCA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090  and  field  offices  fisted  in 
Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
identifying  accoimtable  property  issued 
to  FCA  employees  for  official  use.  It 
includes  the  manufactiu«r's  model  and 
serial  number  of  the  accountable 
property,  record  number,  unique  bar 
code  nmnber,  acquisition  docmnent 
identifier  (purchase  order  or  contract 
number),  vendor's  name,  acqiiisition 
cost,  in-service  date,  classification  (by 
type  of  accountable  property)  number, 
employee  to  whom  assigned,  and 
employee's  location. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  2243,  2252;  40  U.S.C.  471  et 
seq. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  maintain  control  over 
accountable  property. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND  ' 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 

Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 

RETRIEVING,  ACCESSING,  RETAINING,  AND 

DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  on  a 
computerized  database. 

RETRIEVABILITY: 

We  retrieve  records  by  name. 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  to  the  computerized  database. 
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RETENTION  AND  disposal: 

We  maintain  the  data  in  accordance 
with  NARA  General  Reccwds  Schedule 
requirements  for  storing  accounting 
files. 

SYSTEM  IMNAGEII(S)  AND  AOOKSS: 

Director.  Office  of  Resources 
Management,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOmCATRM  raOCEOURE: 

Direct  all  inquiries  about  this  system 
oiiecatds  to:  IMvacy  Act  Officer,  Farm 
Qedit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

WECOWD  ACCESS  PWOCEDUHEB: 

To  obtain  a  record,  contact:  Privacy 
Act  OfficCT,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  p^t  603. 

CONTESTMQ  KECOND  raOCaUNES: 

Direct  requests  for  amendments  to  a 
record  to:  I^vacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEQORKS: 

FCA  employee  to  whom  propoty  is 
issued. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

SYSTBINAME: 

Biographical  Files — ^FCA. 

SECURITY  classircation: 
None. 

SYSTEM  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees 
(primarily  managers)  and  FCA  Board 
members. 

CATEGOfflES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  biographical 
sketches  and  photographs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURP0SE(8): 

We  use  information  in  this  system  of 
records  to  inform  the  public  about  the 
background  of  FCA  officials. 


ROUTME  USES  OF  RECORDS  MAMT  AMH>  M  THE 
SYSTEM,  MCLUOMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  may  disclose  information  in  this 
system  of  records  to  Farm  Credit  System 
institutions  and,  cm  request,  to  the 
public  in  connection  with  public 
^>pearances  and  conferraices. 

Additional  routine  uses  are  listed  in 
the  "General  Statement  of  Routine 
Uses." 


TO 


None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCE88MQ,  RETAMMQ,  AND 
I  OF  RECORDS  M  THE  SYSTEM: 


storaoe: 
We  maintain  records  in  file  fbld»s. 


We  retrieve  reccmis  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hoius. 


HblhNllUN  AND  MDPOaAL: 

Transferred  to  the  National  Archives 
for  permanent  retention  as  part  of  the 
Agency's  published  materials. 

SYSTBI  MANAQER(^  AND  ADDRESS: 

Director,  Office  of  Congressional  and 
Public  Afiairs,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  PWvacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTMQ  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

FCA  employee  on  whom  the  record  is 
maintained. 

EXEMPTIONS  CLAWKO  FOR  THE  SYSTEM: 

None. 
FCA-5 
SYSTEM  name: 

Assignments  and  Correspondence 
Tracking  System— FCA. 


SYSTEM  CLASSnCATION: 

None. 

SYSTEM  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

CATEOORES  OF  MOIVBUALS  COVERED  BY  THE 


Currmt  or  former  FCA  employees 
assigned  to  a  puticular  prefect  at  who 
have  drafted  or  signed  outgcHOg 
correspondence.  Also,  U.S. 
Congressra«i  or  members  of  the  public 
who  submit  a  request  iot  infcoination  or 
make  a  general  inquiry. 

CATEQORKS  OF  RECOROB  Bl  THE  SYSTBI: 

This  system  contains  incoming  letters, 
outgoing  ccMiespondence,  memmanda, 
documents  pertaining  to  FCA's 
c^>erations,  and  automated  log  (e.g., 
correspondence  tracking  system)  to 
track  the  processing  of  correspondence 
and  the  mail. 

AUTHORTY  FOR  MABflBIANCE  OF  THE  BYSTBT. 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  for  reference,  to  track  employee 
assignments,  and  to  track  mail. 

ROUTWC  USES  OF  RECORDS  MABITAMED  Bl  THE 
SYSTEM,  BtCLUDBIQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTBIQ 
AGENCIES: 

None. 

POUCKS  AND  PRACTICES  FOR  STORBIQ, 
RETRKVWIQ,  ACCESSBIQ,  RETABBNG,  AND 
D6POSBIQ  OF  RECOROB  Bt  THE  SYSTEM: 

STORAGE: 

We  maintain  incoming  letters  or 
inquiries  and  their  responses  in  file 
folders,  on  computer  disks,  and  on 
computers.  We  store  the  automated  log 
on  a  computer. 

RETRKVABBJTY: 

We  file  incoming  letters  or  inquiries 
and  their  responses  by  Farm  Credit 
District  or  alphabetically  by  requester's 
name.  The  automated  log  can  sort  and 
retrieve  entries  by  Farm  Credit  District, 
subject,  name  of  the  member  of 
Congress,  and  name  of  the  FCA 
employee/author  of  the  letter. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  seciued  after  business 
hours.  Only  authorized  persoimel  have 
access  to  the  computers,  computer 
disks,  and  the  automated  log. 
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RETENTION  AND  OBPOSAL: 

We  destroy  data  in  the  automated 
system  as  well  as  the  file  folders  after  6 
years. 

SYSTBi  MANAGEn(S)  AND  ADDRESS: 

Chief  Executive  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTFICATKM  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTVIQ  RECORD  PROCEDURES: 

Direct  requests  for  amendments  of  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEQORES: 

Persons  making  general  inquiries  or 
requests  for  information,  FCA 
employees.  Farm  Credit  System 
institutions,  and  other  sources  necessary 
to  prepare  a  reply  to  the  incoming 
correspondence. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
FCA-6 
SYSTEM  NAME: 

Freedom  of  Information  and  Privacy 
Act  Requests — FCA. 

SECURmr  CLASSmCATION: 

None. 

SYSTBi  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

categories  of  ROVnUALS  COVERED  BY  THE 
SYSTEM: 

Persons  that  request  records  under  the 
Freedom  of  Information  or  Privacy  Act. 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  letter  requests, 
copies  of  replies  and  responsive  records, 
and  computerized  database. 

AunwRmr  for  mamtenance  of  the  system: 

12  U.S.C.  2243.  2252;  5  U.S.C.  552 
and  552a. 

PURP08E(s): 

We  use  information  in  this  system  of 
records  for  reference. 


ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OPPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

retrkvability: 
We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule  requirements  for 
Freedom  of  Information  and  Privacy  Act 
request  files.  We  destroy  data  in  the 
automated  system  after  6  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  Information  and  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Direct  all  inquiries  about  this  system 
of  records  to:  Freedom  of  Information 
and  Privacy  Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

Persons  making  Freedom  of 
Information  and  Privacy  Act  requests 
and  FCA  employees. 

EXEMfmONS  CLAMED  FOR  THE  SYSTEM: 

None. 
FCA-7 
SYSTEM  NAME: 

Inspector  General  Investigative 
Files— FCA. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 


Office  of  the  Inspector  General  (OIG), 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Subjects  of  OIG  investigations  relating 
to  FCA's  programs  and  operations. 
Subjects  include,  but  are  not  limited  to, 
current  and  former  FCA  employees; 
current  and  former  agents  or  employees 
of  contractors  and  subcontractors  in 
their  personal  capacity,  where 
applicable;  and  other  persons  whose 
actions  affect  the  FCA,  its  programs  or 
operations.  Businesses,  proprietorships, 
and  corporations  are  not  covered  by  tiiis 
system. 

CATEQORES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  correspondence 
relating  to  the  investigation;  internal 
staff  memoranda;  copies  of  subpoenas 
issued  during  the  investigation, 
affidavits,  statements  from  witnesses, 
transcripts  of  testimony  taken  in  the 
investigation,  and  accompan)ring 
exhibits;  documents,  records,  or  copies 
obtained  during  the  investigation, 
interview  notes,  investigative  notes, 
staff  working  papers,  draft  materials, 
and  other  documents  or  records  relating 
to  the  investigation;  opening  reports, 
progress  reports,  and  closing  reports; 
and  other  investigatory  information  or 
data  relating  to  alleged  or  suspected 
criminal,  civil,  or  administrative 
violations  or  similar  wrongdoing  by 
subject  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  Amendments  of 
1988,  Pub.  L.  100-504,  amending  the 
Inspector  General  Act  of  1978,  Pub.  L. 
95-452,  5  U.S.C.  app.  3. 

PURPOSES: 

We  use  information  in  this  system:  to 
document  the  conduct  and  outcome  of 
investigations;  to  report  results  of 
investigations  to  other  components  of 
the  FCA  and  other  agencies  and 
authorities  for  their  use  in  evaluating 
programs  and  imposition  of  criminal, 
civil,  or  administrative  sanctions;  to 
report  the  results  of  investigations  to 
other  agencies  or  other  regulatory  bodies 
for  an  action  deemed  appropriate,  and 
for  retaining  sufficient  information  to 
fuffill  reporting  requirements;  and  to 
maintain  records  related  to  the  OIG's 
activities. 
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ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  may  disclose  information  in  this 
system  of  records  to  any  source  when 
the  FCA  OIG  is  conducting  an 
investigation  or  audit,  but  only  to  the 
extent  necessary  to  get  information  from 
that  source  relevant  to  and  sought  in 
furtherance  of  the  investigation  or  audit. 

We  may  disclose  the  record  or 
information  in  the  record  system  to 
agencies,  offices,  or  establishments  of 
the  executive,  legislative,  or  judicial 
branch  of  the  Federal  or  State 
government  when  we  have  a  request 
and  where  the  records  or  information  is 
relevant  and  necessary  to  a  decision  on 
an  employee's  discipline  or  other 
administrative  action  (excluding  a 
decision  on  hiring).  We  will  take 
reasonable  steps  to  ensiu«  that  the 
records  are  timely,  relevant,  accurate, 
and  complete  enough  to  assure  fairness 
to  the  employee  affected  by  the 
disciplinary  or  administrative  action. 

We  may  disclose  the  record  or 
information  in  the  record  system  to 
independent  auditors  or  other  private 
firms  that  OIG  has  contracted  with  to 
carry  out  an  independent  audit  or 
investigation  or  to  analyze,  collate, 
aggregate,  or  otherwise  refine  data 
collected  in  the  system  of  records.  Such 
contractors  shall  maintain  I*rivacy  Act 
safeguards  with  respect  to  such  records. 

We  may  disclose  the  record  or 
information. in  the  record  system  to  an 
FCA  contractor  when  a  contractor- 
operated  program  has  been  subject  to 
OIG  investigation  that  has  imcovered 
personnel  problems  so  that  the 
contractor  can  correct  those  problems. 

We  may  disclose  the  record  or 
information  in  the  record  to  debt 
collection  contractors  to  collect  debts 
owed  to  the  Government,  as  authorized 
imder  the  Debt  Collection  Act  of  1982, 
31  U.S.C.  3718,  and  subject  to 
applicable  Privacy  Act  safeguards. 

Additional  routine  uses  are  listed  in 
the  "General  Statement  of  Routine 
Uses." 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENaES: 

We  may  disclose  information  from 
this  system,  pursuant  to  5  U.S.C. 
552a(b)(12),  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended,  31  U.S.C.  3701(a)(3),  in 
accordance  with  section  3711(f)  of  title 
31. 


POLICIES  AND  PRACTICES  FOR  STORfflO, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  OIG  Investigative  Files  consist  of 
paper  records  maintained  in  file  folders, 
cassette  tapes  of  interviews,  and  data 
maintained  on  computer  diskettes.  We 
store  the  folders,  diskettes,  and  cassette 
tapes  in  file  cabinets  in  the  OIG. 

retrievabiuty: 

We  retrieve  the  records  by  the  name 
of  the  subject  of  the  investigation  or  by 
a  unique  control  number  assigned  to 
each  investigation. 

SAFEGUARDS: 

We  maintain  the  records  in  lockable 
file  cabinets  in  lockable  rooms.  Only 
authorized  employees  have  access  to  the 
records.  We  lock  file  cabinets  and  rooms 
during  non-duty  hours. 

retention  and  disposal: 

We  destroy  OIG  Investigative  Files  10 
years  after  a  case  is  closed.  We  offer 
cases  that  are  unusually  significant  for 
dociunenting  major  violations  of 
criminal  law  or  ethical  standards  to  the 
National  Archives  for  permanent 
retention. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Inspector  General,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Address  all  inquiries  about  this 
system  of  records  to:  Privacy  Act 
Officer,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to: 
Privacy  Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

RECORD  SOURCE  CATEGORIES: 

Employees  or  other  persons  on  whom 
the  record  is  maintained,  non-target 
witnesses,  FCA  and  non-FCA  records,  to 
the  extent  necessary  to  carry  out  OIG 
investigations  authorized  by  5  U.S.C. 
app.  3. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2), 
records  in  this  system  are  exempt  from 
the  provisions  of  5  U.S.C.  552a,  except 


subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7),  (9).  (10),  and  (11). 
and  (i),  and  corresponding  sections  of 
12  CFR  603.355,  to  the  extent  a  record 
in  the  system  of  records  was  compiled 
for  criminal  law  enforcement  purposes. 

Pursuant  to  5  U.S.C.  552a(k)(2),  the 
system  is  exempt  frtim  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  (H).  and 
(I),  and  (f),  and  the  corresponding 
provisions  of  12  CFR  603.355,  to  the 
extent  the  system  of  records  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Material  within 
the  scope  of  the  exemption  at  5  U.S.C. 
552a(j)(2)  is  also  exempt.  See  12  CFR 
603.355. 

FCA-8 

SYSTEM  NAME: 

FCA  Internet  Access  System — ^FCA. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive.  McLean,  VA  22102- 
5090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  information 
pertaining  to  an  employee's  access  to 
the  Internet,  including  the  employee's 
name,  Web  sites  visited,  dates,  and 
times. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  monitor  an  employee's  access 
to  the  Internet. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  "General  Statement  of  Routine 

Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  on  a  ; 

computerized  database. 

RETRIEVABIUTY: 

We  retrieve  records  by  name. 

SAFEGUARDS: 

Only  authqrized  personnel  have 
access. 
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RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  schedule  requirements. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Director,  Office  of  Resources 
Management,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Address  all  inquiries  about  this 
system  of  records  to:  Privacy  Act 
Officer,  Farm  Credit  Administration, 
1501  Farm  Ciedit  Drive,  McLean,  VA 
22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  603.310. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  of  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive.  McLean.  VA  22101-5090, 
as  provided  in  12  CFR  Part  603. 

RECORD  SOURCE  CATEGORIES: 

FCA  employee  to  whom  record 
appHes  or  Agency  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FCA-9 
SYSTEM  NAME: 

Personnel  Security  Files — FCA. 

SECURfTY  classification: 

None. 

system  locatkm: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  FCA  employees. 

categories  of  records  in  the  SYSTEM: 

This  system  contains  case  files 
compiled  diuing  background 
investigations  of  employees  in  sensitive 
positions.  It  may  include:  (a)  Security 
forms  (e.g.,  SF  86,  "Security 
Investigation  Data  for  Sensitive 
Position"  and  0PM  Form  329-B, 
"Authority  for  Release  of  Information 
and  Redisclosure");  (b)  investigative 
reports  that  may  include  a  credit  check, 
a  check  of  police  records,  and 
interviews  with  neighbors,  former 
supervisors,  and  coworkers;  (c)  a 
determination  of  suitability  for  a 
security  clearance  by  FCA's  security 


officer;  and  (d)  issuance  of  clearance 
statement. 

authority  for  maintenance  of  the  SYSTEM: 

12  U.S.C.  2243,  2252;  Executive 
Orders  10450  and  10577. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  determine  suitability  for 
holding  a  sensitive  position  within  FCA 
and  to  issue  a  security  clearance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders. 

retrievability: 
We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  records  in  a  locked  safe 
in  an  area  that  is  secured  after  business 
hours.  Only  the  Personnel  Security 
Officer  and  Alternate  Personnel  Security 
Officer  have  access  to  the  records. 

retention  and  disposal: 

Files  are  retained  in  accordance  with 
the  NARA  General  Records  Schedule 
requirements  for  personnel  security 
records. 

system  manager(s)  and  address: 

Personnel  Security  Officer,  Human 
and  Administrative  Resoiu^ces  Division, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  about  this  system  of 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 


RECORD  SOURCE  CATEGORIES: 

FCA  employees  requesting  a  security 
clearance  and  individuals  or 
organizations  that  provide  information 
to  FCA  concerning  an  employee's 
suitability  for  a  security  clearance. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Information  in  this  system  of  records 
about  a  confidential  source's  identity  is 
subject  to  a  specific  exemption,  5  U.S.C. 
552a(k)(5),  to  ensure  accurate 
information  on  employment  suitability. 

FCA-10 

SYSTEM  NAME: 

Farm  Credit  System  Institution 
Criminal  Referrals — FCA. 

SYSTEM  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  General  Coimsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  participate  or  have 
participated  in  the  conduct  of,  or  who 
are  or  were  connected  with,  Farm  Credit 
System  institutions,  such  as  directors, 
officers,  employees,  borrowers, 
shareholders,  and  agents,  who  have 
been  named  in  criminal  referrals, 
investigatory  records  or  administrative 
enforcement  orders  or  agreements. 

categories  of  records  in  the  system: 

This  system  may  contain:  Inter-agency 
or  intra-agency  correspondence  or 
memoranda;  criminal  referral  reports; 
newspaper  clippings;  Federal,  State,  or 
local  criminal  law  enforcement  agency 
investigatory  reports,  indictments,  and/ 
or  arrest  or  conviction  information;  and 
administrative  enforcement  orders  or 
agreements. 

Records  contained  in  this  system  (e.g., 
criminal -law  investigation  reports 
prepared  by  the  Federal  Bureau  of 
Investigation,  Secret  Service,  and  other 
Federal  law  enforcement  agencies)  may 
be  the  property  of  other  agencies.  Upon 
receipt  of  a  request  for  such  records, 
FCA  will  immediately  notify  the 
proprietary  agency  of  the  request  and 
ask  how  to  process  the  request  for 
access.  FCA  may  forward  the  request  to 
the  proprietary  agency  for  processing  in 
accordance  with  that  agency's 
regiilations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  track  the  progress  of  criminal 
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referrals  through  the  justice  system,  to 
notify  FCA  examiners  and  Farm  Credit 
System  institutions  of  criminal  referrals, 
and  to  issue  notices/orders  of 
prohibition. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  may  disclose  information  in  this 
system  of  records  to  any  financial 
institution,  agency,  authority,  or  other 
entity  affected  by  the  enforcement 
activities  that  reported  the  criminal 
activities  or  that  regulates  or  supervises 
the  financial  institution. 

Additional  routine  uses  are  listed  in 
the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGBICIES: 

None. 

POUCCS  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETANMNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

RETRIEVABHJTY: 

We  retrieve  records  by  name  or  by 
chronological  niuiber  assigned  in  order 
of  receipt. 

SAFEGUARDS: 

We  maintain  records  in  a  cabinet  in 
an  area  that  is  secured  after  business 
hours.  Only  authorized  persoimel  have 
access  to  the  computerized  database. 

RETENTION  AND  disposal: 

Records  are  destroyed  20  years  after 
action  is  completed. 

system  MANAGER(S)  and  ADDRESS: 

Associate  General  Counsel,  Legal 
Counsel  Division,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090. 

NOTIFICATKm  PROCEDURES: 

Address  inquiries  about  this  system  of 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 


RECORD  SOURCE  CATEGORIES: 

Farm  Credit  System  institutions; 
Federal  financial  regulatory  agencies; 
newspapers;  and  criminal  law 
enforcement  investigatory  and 
prosecutorial  authorities. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

This  system  is  subject  to  a  specific 
exemption,  5  U.S.C.  552a(k){2),  to  the 
extent  investigatory  material  is 
compiled  for  law  enforcement  piuposes. 
Federal  criminal  law  enforcement 
investigatoiy  reports  maintained  as  part 
of  this  system  may  be  subject  to 
exemptions  imposed  by  the  originating 
agency  under  5  U.S.C.  552a(j)(2). 

FCA-11 
SYSTEM  name: 

Litigation  and  Administrative 
Adjudication  Files — ^FCA. 

security  classification: 
None. 

SYSTEM  LOCATKW: 

Office  of  General  Coimsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Parties  involved  in  litigation  or 
administrative  adjudication  with  the 
FCA  or  litigation  in  which  the  FCA  has 
an  interest,  including:  (a) 
Administrative  proceedings  before  the 
FCA  (e.g.,  personnel  actions, 
whistleblower  cases),  (b)  Federal  court 
cases  when  FCA  is  a  party,  (c)  litigation 
when  FCA  is  participating  as  an  amicus 
ciuiae,  (d)  a  claim  and/or  subsequent 
litigation  under  the  Federal  Tort  Claims 
Act,  and  (e)  other  cases  involving  issues 
of  concern  to  FCA,  including  those 
brought  by  other  law  enforcement 
agencies.  Federal  financial  regulatory 
agencies,  and  private  parties. 

CATEGORIES  OF  RECORDS  IN  THE  system: 

This  system  may  contain:  Papers 
comprising  or  included  in  the  case 
record,  sudi  as  briefs,  affidavits,  reports 
of  investigation;  other  correspondence 
related  to  the  action;  internal 
memoranda  and  other  documents 
pertaining  to  the  action. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252;  44  U.S.C.  3101. 

PURPOSE(S):' 

We  use  information  in  this  system  of 
records  to  track  litigation  matters  and  to 
draft  legal  opinions  and  litigation 
reports. 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG.  RETAMMG,  AND 
DSPOSMG  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

retrievabiuty: 
We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  D6POSAL: 

In  accordance  with  retention 
schedules  approved  by  NARA. 

SYSTai  MANAQER(S)  AND  ADDRESS: 

General  Coimsei,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFiCATION  PROCEDURE: 

Address  all  inquiries  about  this 
system  of  records  to:  Privacy  Act 
Officer,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit  System 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORD  PROCEDURES: 

Address  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

Person  to  whom  the  record  applies, 
FCA  employees,  witnesses,  U.S. 
Attorneys,  U.S.  District  Courts,  parties 
to  the  proceedings,  or  other  Federal, 
State,  or  local  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FCA-12 
SYSTEM  NAME: 

Health  and  Life  Insiuance  Records — 
FCA 
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SECURITY  classification: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Fann  Credit  Drive,  McLean,  VA  22102- 
5090. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees 
and  their  dependents  who  are  enrolled 
in  the  Agency-sponsored  health  and/or 
life  insurance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  enrollment 
information  for  health  and/or  life 
insurance,  including  information  on 
earnings,  number  and  name  of 
dependents,  sex,  birth  date,  home 
address,  and  social  security  number.  It 
may  also  contain  information  pertaining 
to  claims  for  benefits. 

AUTHOflfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  track  premium  pajmients  and 
to  pay  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  of  records 
may  be  disclosed: 

(1)  To  the  health  or  life  insurance 
carrier  in  support  of  a  claim  for 
insurance  benefits,  (2)  to  vendors, 
carriers,  or  other  appropriate  third 
parties  to  verify,  confirm,  or  substantiate 
audits  or  investigations,  and  (3)  to 
vendors,  carriers,  or  other  appropriate 
third  parties  to  obtain  competitive  bids. 

Additional  routine  uses  are  listed  in 
the  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AQENOES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRtEVABILITY: 

We  retrieve  records  by  name. 
safeguards: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule  requirements. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  and  Administrative 
Resources  Division,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  about  this  system  of 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit  System 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

FCA  employee  enrolled  in  the 
Agency-sponsored  health  and/or  life 
insurance  or  the  insurance  company. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
FCA-13 

SYSTEM  NAME: 

Correspondence  files — FCA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090  and  field  offices  listed  in 
Appendix  A. 

CATEGORIES  OF  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCA  employees 
and  correspondents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  incoming  and 
outgoing  correspondence  and  internal 
reports  and  memoranda,  which  are  part 
of  a  general  correspondence  file 
maintained  by  the  office  involved. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  COMSUMER  REPORTING 
AGENOES: 


None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

retrievability: 
We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Executive  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090 

NOTIFICATION  PROCEDURES: 

Direct  inquiries  about  this  system  of 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy   ' 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORDS  PROCEDURES: 

Direct  requests  for  amendments  to  a 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  Part  603. 

RECORD  SOURCE  CATEGORIES: 

Persons  corresponding  with  FCA  and 
correspondence  and  memoranda 
prepared  by  FCA. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FCA-14 


PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  track  incoming  and  outgoing 
correspondence  and  to  draft 
correspondence  and  other  memoranda. 


SYSTEM  NAME: 

Employee  Travel  Records— FCA. 

SECURITY  CLASSIFICATION: 

None. 
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SYSTEM  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

CATEGORIES  OF  mDMOUALS  COVERED  BY  THE 
SYSTEM: 

FCA  employees  who  travel  on  official 
FCA  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  employee's 
name,  address,  destination,  itinerary, 
mode  and  purpose  of  travel.  It  includes 
travel  authorizations,  travel  vouchers, 
receipts,  dates,  expenses,  amoimts 
advanced,  amounts  claimed,  amounts 
reimbursed,  and  other  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  ensure  the  proper  pajrment  of 
travel  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTINQ 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

RETRIEVABILITY: 

We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS:  . 

Chief  Executive  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090 

NOTIFICATION  PROCEDURES: 

Direct  inquiries  about  this  system  of 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 


Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORDS  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORCS: 

FCA  employee  that  is  the  subject  of 
the  record  and  service  providers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FCA— 15 
SYSTEM  NAME: 

Employee  Training — FCA. 

SECURITY  classification: 

None. 

system  location: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

categories  of  indiviouals  covered  by  the 
system: 

Present  and  former  FCA  employees. 

categories  of  records  in  the  system: 

This  system  contains  the  educational 
history  and  progression  of  FCA 
employees  while  employed  by  FCA, 
including  employee's  schools  of 
attendance,  coiuses  completed  or 
enrolled  in,  dates  of  attendance,  tuition 
fees  and  expenses,  and  per  diem  and 
travel  expenses. 

authority  for  maintenance  of  the  system: 
12  U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  information  in  this  system  of 
records  to  track  an  employee's 
professional  training. 

routine  uses  of  records  maintained  in  the 
system,  mcludmg  categories  of  users  and 
the  purposes  of  such  uses: 

See  "General  Statement  of  Routine 
Uses." 

disclosure  to  consumer  reporting 
agencies: 

None. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

RETRIEVABtLIIY: 

We  retrieve  records  by  name. 


SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  General 
Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Executive  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURES: 

Address  all  inquiries  about  this 
system  of  records  to:  Privacy  Act 
Officer,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTING  RECORDS  PROCEDURES: 

Direct  requests  for  amendments  to  a 
records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEQORCS: 

FCA  employee  that  is  the  subject  of 
the  record  and  the  training  institution 
where  the  employee  enrolled. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
FCA— J6 

SYSTEM  NAME: 

Examiner  Training  and  Education 
Records— FCA 

SECURITY  CLASSmCATXm: 

None. 

SYSTEM  LOCATION: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA  22102- 
5090. 

categories  of  indiviouals  covered  by  the 
system: 

Present  and  former  FCA 
precommissioned  and  commissioned 
examiners. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  educational 
history  and  progression  of  FCA 
precommissioned  examiners,  including 
the  skills  inventory  form,  training 
program  record,  formal  training  record, 
and  results  of  commissioning  test. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12U.S.C.  2243,  2252. 

PURPOSE(S): 

We  use  infonnation  in  this  system  of 
records  to  track  precoramissioned 
examiners'  training  and  progression. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  "General  Statement  of  Routine 
Uses." 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  records  in  file  folders 
and  on  a  computerized  database. 

RETRIEVABMJTY: 

We  retrieve  records  by  name. 

SAFEGUARDS: 

We  maintain  file  folders  in  a  cabinet 
in  an  area  that  is  secured  after  business 
hours.  Only  authorized  personnel  have 
access  to  the  computerized  database. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  NARA  records 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Executive  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

NOTIFICATION  PROCEDURES: 

Direct  all  inquiries  about  this  system 
of  records  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

RECORD  ACCE^  PROCEDURES: 

To  obtain  a  record,  contact:  Privacy 
Act  Officer,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090,  as  provided 
in  12  CFR  part  603. 

CONTESTINQ  RECORDS  PROCEDURES: 

Direct  requests  for  amendments  to  a 
record  to:  Privacy  Act  Officer,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090, 
as  provided  in  12  CFR  part  603. 

RECORD  SOURCE  CATEGORIES: 

FCA  examiner  that  is  the  subject  of 
the  record,  the  examiner's  supervisor, 
and  members  of  the  examiner's 
supervision  panel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 


Appendix  A — Farm  Credit  Administradoii 
Field  Offices 

McLean  Field  Office,  1501  Farm  Credit  Drive, 

McLean,  VA  22102-5090 
Dallas  Field  Office,  511  East  Carpenter 

Freeway,  Suite  650,  Irving,  TX  75062-3930 
Denver  Field  Office,  3131  South  Vaughn 

Way,  Suite  250,  Aurora,  CO  80014-3507 
Sacramento  Field  Office,  2180  Harvard 

Street,  Suite  300,  Sacramento,  CA  95815 
Bloomington  Field  Office,  2850  Metro  Drive, 

Suite  729,  Bloomington,  MN  55425-1415 

Dated:  May  19, 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  99-12995  Filed  5-24-99;  8:45  am] 

BILLING  CODE  STOfr-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  14, 1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  infonnation  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  26, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804, 445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0890. 

Title:  Wireless  Telecommunications 
Bureau  Waives  Limitations  on  Payments 
in  Settlement  Agreements  Among 
Parties  in  Contested  Licensing  Cases, 
Public  Notice,  DA  99-745,  released 
April  16, 1999. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  and 
Households,  Business  or  other  for-profit. 

Number  of  Respondents:  1,024. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Responses:  On  occasion, 
reporting  requirements. 

Total  Annual  Burden:  1,024  hours. 

Total  Annual  Costs:  $95,260. 

Needs  and  Uses:  The  infonnation  will 
be  used  to  determine  whether 
settlement  agreements  are  properly 
administered  and  to  ensure  that  the 
grant  or  denial  of  these  agreements  are 
completed  in  accordance  with  the 
Commission's  rules  and  are  in  the 
public  interest.  Any  information 
provided  by  parties  tmder  this 
collection  will  be  made  available  to  the 
public  for  inspection.  The  public  notice 
allows  parties  to  redact  certain  business 
confidential  information,  such  as  the 
amoimt  of  consideration,  promised, 
paid  or  received. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-13100  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  e712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

May  20, 1999. 

FCC  To  Hold  Open  Commission  Meeting 
Thursday,  May  27,  1999 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  27, 1999,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
S.W.,  Washington,  D.C. 
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Item  No. 


Bureau 


COMMON  CARRIER 


COMMON  CARRIER 


COMMON  CARRIER 


COMMON  CARRIER  .. 


Subiect 


7TTLE:  Federal-State  Joint  Board  on  Universal  SerAce  (CC  Docket  No.  96-45). 

SUMMARY:  The  Commission  wJM  consider  a  Twelfth  Order  on  Reconsideration  and  Sixth 
Report  and  Order  concerning  the  fundmg  level  for  year  two  of  the  schools  and  libraries 
and  rural  health  care  support  mechanisms. 

TITLE:  Federal-State  Joint  Board  on  Universal  Service  (CC  Docket  No.  96-45);  end  Access 
Cbarge  Reform  (CC  Docket  No.  96-262). 

SUMMARY:  The  Commisswn  will  consider  a  Seventh  Report  and  Order  and  Thirteenth 
Order  on  Reconskleratkm  (CC  Docket  No.  96-45);  Fourth  Report  and  Order  (CC  Docket 
No.  96-262);  and  a  Further  Notne  of  Proposed  Rulemaking  to  implement  recommenda- 
tions of  the  Federal-State  Joint  Board  on  Universai  Sen^ice  relating  to  high-cost  support 

•  for  noivrural  carriers. 

TITLE:  Faderal-StatB  Joint  Board  on  Universal  Service  (CC  Docket  No.  96-45);  and  For- 
ward-Looking  Mechanism  for  High  Cost  Support  for  Cton-Rural  LECs  (CC  Docket  No.  97- 

SUMMARY:  The  Commission  w«  conaidar  a  Further  Notice  6f  Proposed  Rulemaking  con- 
cerning input  vakjes  for  the  fonward-tooking  economic  cost  rrwdel  that  w«  be  used  to  de- 
termine high  cost  support  for  non-rural  LECs. 

TITLE:  Numbering  Resource  Optimization;  Connecticut  Department  of  PubCc  Utility  Control 
Pefitran  for  Rulemaking  to  Amend  the  Commission's  Rule  Prohibiting  Techrxiiogy-Spedfk: 
or  Service-SpecifR  Area  Code  Overlays  (RfM-9258);  Massachusetts  Department  of  Tete- 
commuracattons  and  Energy  Petition  for  Waiver  to  lmplen>ent  a  Technotogy  Specific  Over- 
lay in  the  506,  617.  781,  and  978  Area  Codes  (NSO  File  Ho.  L-99-17);  and  CaKfomia 
Public  Utilities  Commission  and  the  People  of  the  State  of  CaNfomia  Petition  for  Waver  to 
bnplemert  a  Technotogy-Specifk:  or  Servk»-Specffic  Area  Code  (NSD  RIe  No.  L-99-36). 

SUMMARY:  The  Commission  wW  consider  a  Notwe  of  Proposed  Fluiemaking  to  Increase  the 
efficiency  wilh  wMch  telecommunKattons  carriers  use  telephone  numbering  resources. 


Additional  inframatiDii  concaning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  fitim  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  hic.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@bc.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  tiiis 
meeting  can  be  piuchased  bom  Infocus. 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)  834-0111. 


Federal  Communications  Commission. 

Shiriey  S.  Si^gB, 

Chief,  Publications  Branch. 

(FR  Doc.  99-13428  Filed  5-21-99;  3:42  pm] 

BiujNa  CODE  sTia-ei-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


AQsncy  Infonration  CoHectton 
Activities:  PrapoMd  Collection: 
ConwMnt  Request 

agency:  Federal  Deposit  Insiuance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  conmient. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Certified  Statement  for 
Semiannual  Deposit  Insurance 
Assessment." 

DATES:  Comments  must  be  submitted  on 
or  before  July  26, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insxirance  Corporation, 


550  17th  Street  N.W.,  Washington,  D.C. 
20429.  All  comments  should  refer  to 
"Certified  Statement  for  Semiannual 
Deposit  Ins\irance  Assessment." 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Intranet  address:  comments9fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
f^)R  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  cturently 
approved  collection  of  information: 

Title:  Certified  Statement  for 
Semiannual  Deposit  Insurance 
Assessment. 

OMB  Number:  3064-0057. 

Frequency  of  Response:  Semiannual. 

Affected  Puolic:  All  insured 
institutions  that  file  certffied  statements 
v«th  the  FDIC. 

Estimated  Number  of  Respondents: 
21,000. 

Estimated  Time  per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden: 
5,250  hours. 

General  Description  of  Collection: 
Certified  statements  are  prepared  and 
submitted  semiannually  to  report  and 
certify  deposit  liabilities  and  to  compute 
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the  assessment  payment  due  for  deposit 
insurance  protection. 

Request  far  ConuBDent 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
biutien  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  0MB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  0MB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C.,  this  20th  day  of 
May  1999. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  FeMmaB, 

Executive  Secretary, 

(FR  Doc.  99-13148  Filed  5-24-99;  8:45  am] 

auMe  CODE  tn4-ei-4i 


FEDERAL  ELECnON  COMMISSION 

SmwhlwActMeeUin 

AGENCY:  Federal  Election  Commission. 
OATE  A  TIME:  Friday,  August  6,  1999  at 
9:00  a.m.  Saturday.  August  7, 1999  a.m. 
PLACE:  The  Westin  Hotel,  909  North 
Michigan  Avenue,  Chicago,  IL  60611. 
NAME:  Federal  Election  Commission 
Election  Administration  Advisory 
Panel. 

STATUS:  The  Advisory  Panel  Meeting  is 
Open  to  the  public,  dependent  on 
available  space. 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I)  and  Office  of 
Management  and  Budget  Circular  A-63, 
as  revised,  the  Federal  Election 
Commission  annoimces  the  1999 
Advisory  Panel  meeting. 
ITEMS  TO  BE  USCUSSEO:  The  FEC's  1999 
Report  to  Congress  on  the  NVRA,  U.S. 
Motor  Voter  Law  vs.  Canadian  National 
Register  of  Elections,  Accessibility  in 


the  Voting  Process,  Biometrics  and  its 
Relationship  to  Voting  on  the  Internet, 
The  Tear  2000  Census  Report,  Election 
Case  Law  Update,  Recent  Developments 
in  Contested  Elections,  the  FEC  Voting 
Systems  Standards  Project. 
PURPOSE  OF  THE  MEETING:  The  Panel  will 
present  their  views  on  problems  in  the 
administration  of  Federal  elections,  and 
formulate  recommendations  to  the 
Federal  Election  Commission  Office  of 
Election  Administration  for  its  future 
program  development. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Panel  before, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits.  Panel  Chair 
may  allow  public  presentation  or  oral 
statements  at  the  meeting. 
PERSON  TO  CONTACT  FOR  INF0RMATK)N: 
Ms.  Penelope  Bonsall,  Director,  Office  of 
Election  Administration,  Telephone: 
(202)  694-1095. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 
[FR  Doc.  99-13343  Filed  5-21-99;  1:07  pm] 

SUING  COK  671  S-01-«i 


FEDERAL  HOUSING  HNANCE  BOARD 

Forum  on  Successful  Mortgage 
Lending  Practices  in  Indian  Country 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  forum. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  hereby 
announcing  a  Forum  on  Successful 
Mortgage  Lending  Practices  in  Indian 
Country. 

DATES:  The  forum  will  be  held  on  May 
27, 1999  beginning  at  9:30  a.m. 
ADDRESSES:  The  forum  will  be  held  at 
the  Office  of  Thrift  Supervision 
Amphitheater,  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Youmans,  Program  Analyst, 
Community  Investment  Division,  at 
(202)  408-2581,  or  Naomi  Salus, 
Director,  Office  of  Public  Affairs  at  (202) 
408-2957,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
D.C.  20006. 

SUPPLEMENTARY  INFORMATION:  There  is  a 
well-established  need  for  housing  and 
particularly  homeownership  among 
Native  Americans.  Between  1992  and 
1996,  only  91  conventional  loans  were 
closed  on  trust  lands,  and  80  of  those 
were  made  to  the  members  of  two  tribes. 
The  absence  of  a  private  lending  and 
real  estate  market  has  taken  a  toll  on 
many  Indian  commimities.  Forty 
percent  of  housing  in  tribal  areas  lacks 


basic  amenities  like  indoor  plimibing 
and  bathrooms.  Twenty-one  percent  of 
reservation  housing  is  overcrowded — a 
rate  nearly  ten  times  larger  than  that  for 
the  United  States  generally. 

The  forum  will  focus  on  success 
stories:  solutions  to  critical  problems 
that  have  prevented  homeownership. 
Tribal  housing  directors,  tribal  families 
and  bankers  will  share  information  on 
how  to  join  together  to  achieve 
homeownership . 

One  outcome  is  for  tribes  to  begin 
using  funds  more  creatively  and  lenders 
to  start  to  recognize  the  market  potential 
of  lending  in  Indian  country. 

The  Native  American  Housing  and 
Self-Determination  Act  of  1996 
represented  a  watershed  by  replacing 
traditional  government  housing 
programs  with  block  grants.  But  to  move 
Indian  Country's  housing  into  the  21st 
century,  policy  makers  and  industry 
professionals  must  encourage  and  help 
replicate  successful  initiatives. 

The  Finance  Board  is  co-sponsoring 
the  forum  with  the  National  American 
Lidian  Housing  Coimcil  (NAIHC). 
Through  research,  training  and 
technical  assistance,  NAIHC  encourages 
the  development  of  greater  housing  and 
homeownership  opportunities  for 
Native  Americans.  Through  its  Mortgage 
Partnership  Program  it  also  assists 
financial  institutions  in  providing 
greater  lending  on  reservations  through 
educational  forums  and  direct  means. 

Forum  moderators  are:  Bruce 
Morrison,  Chairman,  Federal  Housing 
Finance  Board;  J.  Timothy  O'Neill, 
Director,  Federsd  Housing  Finance 
Board;  Chester  Carl,  Chairman,  National 
American  Indian  Housing  Coimcil  and 
Executive  Director,  Navajo  Housing 
Authority;  John  Williamson,  Vice 
Chairman,  National  American  Indian 
Housing  Coimcil  and  Executive 
Director,  Lower  Elwha  Housing 
Authority;  Jacqueline  Johnson,  Deputy 
Assistant  Secretary,  Office  of  Native 
American  Programs,  United  States 
Department  of  Housing  and  Urban 
Development;  and  Christopher  D. 
Boesen,  Executive  Director,  National 
American  Indian  Housing  Council. 

By  the  Federal  Housing  Finance  Board. 
Bmce  A.  Morrison, 
Chairman. 
(FR  Doc.  99-13147  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  672S-01-U 


FEDERAL  RESERVE  SYSTEM 

NoMoa  af  Propoaal  te  Organiza  an 
Edge  Corporation 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
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of  a  corporation  to  do  business  under 
Section  25  A  of  the  Federal  Reserve  Act 
(Edge  Corporation)  12  U.S.C.  611  et  seq. 
The  factors  to  be  considered  in  acting  on 
the  application  are  set  forth  in  the 
Board's  Regulation  K  (12  CFR  211.4). 

The  application  may  be  inspected  at 
the  Federal  Reserve  Bank  of  Qiicago  or 
at  the  Board  of  Governors.  Any 
comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Comments  regarding  the  application 
must  be  receive  by  the  Reserve  Bank 
indicated  or  at  the  offices  of  the  Board 
of  Governors  no  later  than  June  18, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  European  American  Bank, 
Uniondale,  New  York;  to  establish  EAB 
International,  Inc.,  Uniondale,  New 
York,  which  will  acquire  EAB  Interim 
Proprietary  Investment  Company, 
Chicago,  Illinois,  and  establish  EAB 
Proprietary  Investment  Company  II, 
Chicago,  Illinois,  EAB  Proprietary 
Investment  Company  m,  Chicago, 
Illinois,  DIMP I  C.V.,  Chicago,  Illinois, 
and  DIMP  n  C.V.,  Chicago,  Illinois,  and 
thereby  engage  in  managing  and 
investing  the  investment  portfolio  of 
European  American  Bank,  pursuant  to 
section  25A  of  the  Federal  Reserve  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  20, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13242  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  621(M>1-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

Jime  1, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S,  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATKHt:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meetisg  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procediual  and  other  information  about 
the  meeting. 

Dated:  May  21, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13430  Filed  5-21-«9;  3:46  pm] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99094] 

Community  Coalition  Development 
Proiects  for  African  American 
Communities;  Notice  of  Availability  of 
Funds 

A.  Puipose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  to  support  African  American 
community  coalitions  to  plan  and 
develop  linked  networks  of  HIV,  STD, 
TB,  substance  abuse  and  primary  care 
services  within  their  respective 
communities.  This  program  addresses 
the  "Healthy  People  2000"  priority 
area(s)  of  Educational  and  Community- 
Based  Programs,  HfV  Infection,  and 
Sexually  Transmitted  Diseases.  The 
purpose  of  this  program  is  to  improve 
the  health  status  of  African  American 
communities  disproportionately 
affected  by  HFV,  STDs,  TB,  and 
substance  abuse.  Specific  goals  of  the 
program  are  to  increase  access  to  health 
services  by:  (1)  Using  community 
coalitions  to  develop  linked  networks  of 
HIV,  STD,  TB,  and  substance  abuse 
prevention,  treatment,  and  care  services 
for  African  American  communities 
disproportionately  affected  by  HIV/ 
AIDS  for  which  gaps  in  services  and 
funding  exist;  and  (2)  strengthening 
existing  linkages  among  local 
prevention,  treatment,  and  care 


providers  to  better  serve  these 
communities.  (Please  refer  to  Appendix 
A  for  background  information  relevant 
to  this  program  aimouncement.  Also, 
refer  to  Section  J,  Where  to  Obtain 
Additional  Information,  for  dates  and 
times  of  audio-conferences.) 

B.  Eligibly  Applicants 

Eligible  applicants  (identified  here  as 
lead  organizations)  are  non-profit 
organizations  that  develop  coalitions  to 
design  plans  for  building  and 
strengthening  linkages  among  HTV,  STD, 
TB,  and  substance  abuse  prevention, 
treatment,  care  services  and  other  health 
and  social  service  programs  in 
specifically  defined  African  American 
commimities  at  high  risk  for  these 
conditions.  For  the  purposes  of  this 
annoimcement,  the  term  "community" 
refers  to  a  specific  area  within  which 
the  lead  organization  and  its  partners 
will  focus  their  efforts.  This  area  must 
be  defined  as  one  or  more  contiguous 
neighborhoods,  school  districts,  zip 
codes,  or  census  tracts. 

Lead  organizations  must  meet  the 
following  criteria: 

1.  Must  be  a  local,  nonprofit  health. 
social  service,  or  voluntary  organization 
that  has  been  granted  tax-exempt  status 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code,  as  evidenced  by  an 
Internal  Revenue  Service  (IRS) 
determination  letter.  Examples  of  these 
organizations  include,  but  are  not 
limited  to,  neighborhood  or  community 
health  centers,  commimity-based 
organizations,  reproductive  health 
centers,  and  substance  abuse  treatment 
programs. 

2.  Must  have  or  develop  a  board, 
governing  body,  or  advisory  group  in 
which  greater  than  50%  of  the  members 
are  of  the  African  American 
population(s)  to  be  served.  This  body 
must  also  include,  or  demonstrate 
ability  to  obtain  input  and 
representation  from,  community 
members  at  high  risk  for  HIV,  STDs,  TB, 
and  substance  abuse.  (Examples  of 
persons  at  high  risk  include,  men  who 
have  sex  with  men,  youth  at  risk, 
women  at  risk,  transgender  populations, 
injecting  and  other  drug  users). 

3.  Must  have  greater  than  50%  of  key 
staff  positions,  including  management, 
supervisory,  administrative,  and  service 
positions,  filled  by  African  Americans. 

4.  Must  have  an  established  record  of 
providing  services  to  African 
Americans.  An  established  record  is 
defined  as  a  minimum  of  three  years 
serving  the  target  community. 
Acceptable  documentation  includes 
letters  of  support,  client  satisfaction 
stirveys,  and  memoranda  of  agreement. 
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5.  Applications  under  this 
announcement  will  be  categorized  into 
two  mutually  exclusive  groups:  (a) 
Organizations  that  must  be  located  and 
provide  services  in  the  following  high 
AIDS  prevalence  metropolitan  statistical 
areas  (MS As)  •  with  more  than  1000 
estimated  African  Americans  living 
with  AIDS  at  the  end  of  1997  2  or  (b) 
organizations  that  are  located  or  provide 
services  in  the  following  areas,  with 
high  rates  of  syphilis  in  1997. 

a.  Lead  organizations  in  category  (a) 
must  be  located  and  provide  services  in 
one  of  the  following  high  AIDS 
prevalence  MSAs:  Atlanta,  GA; 
Baltimore,  MD;  Boston-Worcester- 
Lawrence-Lowell-Brockton,  MA-NH; 
Chicago,  IL;  Dallas,  TX;  Detroit,  MI;  Fort 
Lauderdale,  FL;  Houston,  TX; 
Jacksonville,  FL;  Los  Angeles-Long 
Beach.  CA;  Miami,  FL;  Newark,  NJ;  New 
Haven-Bridgeport-Stamford-Danbury- 
Waterbury,  CT;  New  Orleans,  LA;  New 
York  City,  NY;  Oakland,  CA; 
Philadelphia,  PA-NJ;  San  Francisco, 
CA;  Washington,  DC-MD-VA-WV;  and 
West  Palm  Beach-Boca  Raton,  FL. 
flPlease  see  Appendix  B  for  a  complete 
listing  of  coimties  included  in  each 
MSA.) 

b.  Lead  organizations  in  category  (b) 
must  be  located  or  provide  services  in 
the  following  high  syphilis  areas: 
Cumberland,  NC;  Cuyahoga,  OH; 
Davidson.  TN;  Forsyth,  NC;  Franklin, 
OH;  Fresno.  CA;  Guilford,  NC;  Hinds, 
MS;  Jefferson,  AL;  Jefferson,  KY; 
Maricopa,  AZ;  Marion,  IN;  Milwaukee, 
WI;  Oklahoma,  OK;  Shelby,  TN;  and 
Tuscaloosa,  AL.  The  independent  city  is 
St.  Louis,  MO. 

Only  organizations  located  in  the 
aforementioned  list  of  high  HIV 
prevalence  MSAs  or  located  or 
providing  services  in  the  high  syphilis 
areas  are  eligible  to  apply. 

6.  Local  aniliates,  chapters,  or 
programs  of  national  and  regional 
organizations  are  eligible  to  apply.  The 
local  affiliate,  chapter,  or  program- 
applying  must  meet  criteria  one  through 
five  above. 

7.  Governmental  or  municipal 
agencies  or  their  affiliate  organizations 
(for  example,  health  departments, 
school  boards,  public  hospitals)  are  not 
eligible  for  funding  as  a  lead 
organization.  However,  local  health 
departments  must  be  part  of  the 
coalition. 


■  OMB  Bulletin  98-06  available  at  http:// 
www.census.gov/population/www/estiniates/ 
metrodef.htnil. 

2  HIV/ AIDS  Surveillance  Supplemental  Reports: 
Characteristics  of  Persons  Living  with  AIDS  at  the 
End  of  1997.  Volume  5.  Number  1  available  at  http:/ 
/wrww.cdc.gov/nchstp/hiv_aids/stats/ 
hasrsupp.htm. 


Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

The  program  will  be  conducted  in  two 
phases:  During  Phase  1  (years  1  and  2), 
approximately  20  lead  orgemizations 
will  be  funded  to  develop,  coordinate, 
and  participate  in  coalitions  to  plan  and 
design  linked  networks  of  services  in 
their  respective  communities.  Diu'ing 
Phase  2  (years  3  through  5)  three  to  five 
of  the  Phase  1  grantees  may  receive 
continuation  awards  to  fully  implement 
their  plans. 

1.  Phase  1  (Years  1  and  2): 
Approximately  $3.6  million  is  available 
in  FY  1999  to  fund  approximately  20 
projects  for  Phase  1  activities.  Phase  1 
awards  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
two  years  and  will  begin  on  or  about 
September  30, 1999. 

a.  Approximately  $2.8  million  will  be 
available  to  fimd  approximately  15 
projects  in  the  high  prevalence  MSAs 
listed  above.  It  is  estimated  that  the 
average  award  will  be  $186,667,  ranging 
from  $80,000  to  $300,000. 

b.  Approximately  $800,000  will  be 
available  in  FY  1999  to  fimd 
approximately  five  projects  in  the  high 
syphilis  coimties  and  city  listed  above. 
It  is  estimated  that  the  average  award 
will  be  $160,000,  ranging  from  $50,000 
to  $200,000. 

For  Phase  1,  applications  for  more 
than  $400,000  (including  indirect  costs) 
in  the  high  AIDS  prevalence  MSAs  or 
more  than  $200,000  (including  indirect 
costs)  in  the  high  sj^hilis  areas  wiU  be 
deemed  ineligible  and  will  not  be 
accepted  by  CDC. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  availability  of  funds  and 
the  applicant's  satisfactory  progress 
toward  achieving  objectives. 
Satisfactory  progress  toward  achieving 
objectives  will  be  determined  by 
progress  reports  and  site  visits 
conducted  by  CDC  representatives. 
Proof  of  continued  eligibility  is  required 
with  noncompeting  continuation 
applications. 

2.  Phase  2  (Years  3  through  5): 
Approximately  $3.6  million  is  expected  " 
to  be  available  to  fimd  three  to  five  of 
the  Phase  1  grantees  for  Phase  2.  Phase 
2  awards  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  three  years.  Selection  of  Phase  2 
grantees  will  be  competitive  and  based 
on  the  extent  and  quality  of  progress  in 


the  planning  and  development  phase, 
including  breadth  of  inclusion  of  the 
target  population  and  the  soimdness  of 
the  plem  and  proposed  mechanisms  for 
implementation. 

Fimding  estimates  may  change  based 
on  the  availability  of  fimds. 

Note:  Fimds  to  support  CBOs  to  provide 
HIV  prevention  services  to  African  American 
communities  are  also  available  under  three 
other  CDC  program  announcements:  Program 
Announcement  99091 — Commimity-Based 
HIV  Prevention  Services  and  Capacity- 
Building  Assistance  to  Organizations  Serving 
Gay  Men  of  Color  at  Risk  for  HTV  Infection, 
Program  Announcement  99092 — 
Community-Based  Human 
Immunodeficiency  Virus  (HIV)  Prevention 
Projects  for  African  Americans,  and  Program 
Announcement  99096 — HIV  Prevention 
Projects  for  African-American  Faith-Based 
Organizations. 

Use  of  Funds 

Fimds  available  under  this 
annoimcement  must  support  activities 
directly  related  to  primary  HIV 
prevention  and  prevention  of  other 
STDs,  TB,  and  substance  abuse.  No 
funds  will  be  provided  for  direct  patient 
medical  care  (including  substance  abuse 
treatment,  medical  treatment,  or 
medications  or  research). 

These  funds  may  not  be  used  to 
supplant  or  duplicate  existing  fimding. 
In  the  absence  of  an  indirect  rate 
agreement,  a  maximum  of  5%  will  be 
awarded  for  the  salary  of  the  Executive 
Director.  If  the  organization  has  an 
indirect  rate  that  includes  the  Executive 
Director's  salary,  no  additional  funds 
will  be  provided.  Funds  will  not  be 
provided  for  the  salary  of  an  Executive 
Director  that  is  also  a  member  of  the 
Organization's  Board  of  Directors. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

Although  applicants  may  contract 
with  other  organizations  to  conduct 
activities  under  these  cooperative 
agreements,  applicants  must  perform  a 
substantial  portion  of  the  activities  for 
which  funds  are  requested.  Applications 
requesting  funds  to  support  only 
administrative  and  managerial  functions 
will  not  be  accepted. 

Funding  Preferences 

In  making  awards  for  Phase  1,  priority 
will  be  given  to  assuring: 

Geographic  distribution  across  the 
eligible  areas,  consistent  with  AIDS 
morbidity  in  African  Americans. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  within 
30  days  after  publication  in  the  Federal 
Register  will  be  considered  before  the 
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final  funding  priority  is  established.  If 
the  funding  priority  changes  because  of 
comments  received,  a  revised 
announcement  will  be  published  in  the 
Federal  Register,  and  revised 
applications  will  be  accepted  before  the 
final  selections  are  made.  Address 
comments  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  aimouncement. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  activities  listed 
under  2.  (CDC  Activities). 

1.  Recipient  Activities: 

a.  Ehuing  Phase  1,  the  recipient  (the 
lead  organization)  must: 

(1)  Commit  to  this  project  a  full-time 
position  with  the  responsibility, 
authority,  professional  training,  and 
experience  needed  to  lead  and 
coordinate  program  activities  of  the 
coalition; 

(2)  Develop  a  coalition  including 
representatives  from  local  service 
providers  and  affected  commimity 
members  to  design  and  develop  a  plan 
for  a  linked  network  of  services.  The 
coalition  m\ist  include  at  least  foiu 
organizations  and  agencies  and  must 
include  local  health  departments  that 
serve  the  target  community; 

(3)  Identify  key  community  leaders 
and  opinion  leaders  and  engage  them  as 
part  of  the  coalition  process; 

(4)  Establish  and  clearly  document 
'  linkages  with  local  HIV  prevention 

community  planning  groups,  Ryan 
White  CARE  Act  planiting  councils  and 
the  State  and  local  health  departments; 

(5)  Establish  linkages  with  existing 
local  and  community-based 
organizations  that  provide  services  to 
prevent  and  treat  HIV/ AIDS,  STDs,  TB, 
and  substance  abuse.  This  must  include 
close  linkages  with  local  health 
departments.  The  applicant  should  also 
consider  including  public  hospitals, 
neighborhood  health  clinics,  mental 
health  clinics,  managed  care  entities 
that  provide  services  to  Medicaid 
beneficiaries,  WIC  programs,  maternal 
and  child  health  programs,  prenatal  care 
providers,  family  planning  clinics  and 
social  service  agencies; 

(6)  Develop  a  community  needs 
assessment  for  the  target  area.  This 
should  include  (a)  reviewing 
epidemiological  and  other  data,  (b) 
reviewing  the  relevant  State  and  local 
HIV  prevention  comprehensive  plans 
and  other  relevant  planning  dociunents, 
and  (c)  conducting  an  analysis  of 
community  assets  and  service  gaps; 


(7)  Develop  a  detailed  plan  for 
creating  and  maintaining  a  linked 
network  of  services  for  the  targeted 
community,  based  on  the  community 
needs  assessment.  This  network  should 
include,  but  not  be  limited  to,  HIV,  STD, 
TB,  and  substance  abuse  prevention, 
treatment,  and  care  services;  mental 
health  services;  primary  care  services; 
social  services;  and  family  planning 
services.  The  plan  must  describe  in 
detail  all  linkages  that  will  exist  within 
the  network.  These  linkages  should 
include  development  of  formal 
memoranda  of  agreement,  referral 
tracking  mechanisms,  and  mechanisms 
to  ensiire  appropriate  routine  sharing  of 
data  and  programmatic  information.  The 
mechanisms  must  specify  the  role  and 
resources  that  each  coalition  member 
will  bring  to  the  project,  state  the  terms 
of  the  agreement,  and  state  the  duration 
of  the  agreement  as  confirmed  by 
agreements  signed  by  the  applicant  and 
each  coalition  member.  The  dociunents 
must  be  signed  by  iiidividuals  with  the 
authority  to  represent  the  organization 
(for  example,  president,  chief  executive 
officer,  or  executive  director).  The 
strengthened  linkages  should  result  in 
increasing  and  assiuing  access  to  and 
quality  of  services  for  the  targeted 
community;  and 

(8)  Begin  to  implement  the  plan  for 
the  linked  network  of  services. 

b.  Diuing  Phase  2,  the  recipient  must: 

(1)  Coordinate  and  participate  in  full 
implementation  of  the  plan; 

(2)  Serve  as  liaison  among  members  of 
the  coalition  to  provide  management 
oversight,  facilitate  program 
implementation  and  operations,  and 
maintain  effective  working 
relationships;  and 

(3)  Conduct  an  evaluation  of  system 
outcomes  using  both  quantitative  and 
qualitative  data,  for  example,  an 
assessment  of  changes  in  access  to  care 
as  a  result  of  the  coalition. 

c.  Ihuing  both  Phase  1  and  Phase  2, 
the  recipient  must: 

(1)  Coordinate  program  Activities  with 
relevant  national,  regional,  State,  and 
local  HIV  prevention  programs  in  the 
target  community  to  prevent  duplication 
of  efforts; 

(2)  Participate  in  the  HIV  prevention 
community  planning  process. 
Participation  may  include  involvement 
in  workshops;  attending  meetings;  if 
nominated  and  selected,  serving  as  a 
member  of  the  group;  reporting  on 
program  activities;  or  reviewing  and 
commenting  on  the  comprehensive  HIV 
prevention  plan; 

(3)  Participate  with  CDC  in 
monitoring  and  evaluating  all  activities 
supported  with  CDC  HIV  prevention 
funds  under  this  cooperative  agreement; 


(4)  Compile  and  facilitate  the 
dissemination  of  lessons  learned  from 
the  project  to  share  with  other 
organizations,  communities,  and  CDC; 

(5)  Develop  a  plan  for  obtaining 
additional  resources  from  non-Federal 
sources  to  supplement  the  project 
conducted  through  this  cooperative 
agreement  and  to  enhance  the 
likelihood  of  its  continuation  after  the 
end  of  the  project  period; 

(6)  Participate  in  at  least  one  CDC 
sponsored  meeting  of  hmded  agencies; 

(7)  Adhere  to  CE>C  policies  for 
securing  approval  for  CDC  sponsorship 
of  conferences;  and 

(8)  Before  using  funds  awarded 
through  this  cooperative  agreement  to 
develop  HIV  prevention  materials, 
recipients  must  check  with  the  CDC 
National  Prevention  Information 
Network  (NPIN)  to  determine  if  smtable 
materials  are  already  available.  Also, 
materials  developed  by  recipients  must 
be  made  available  for  dissemination 
through  the  CDC  NPIN. 

NPIN  maintains  a  collection  of  HIV, 
STD  and  TB  resources  for  use  by 
organizations  and  the  public.  Successful 
appUcants  may  be  contacted  by  NPIN  to 
obtain  information  on  program 
resources  for  use  in  referrals  and 
resource  directories.  Also,  grantees 
should  send  three  copies  of  all 
educational  materials  and  resources 
developed  imder  this  grant  for  inclusion 
in  NPIN's  databases. 

NPIN  also  makes  available 
information  and  technical  assistance 
services  for  use  in  program  planning 
and  evaluation.  For  further  information 
on  NPIN  services  and  resources,  contact 
NPIN  at  1-800-458-5231  (TTY  users:  1- 
800-243-7012).  NPIN's  web  site  is 
wvtrw.cdcnpin.org;  the  &x  number  is  1- 
888-282-7681. 

2.  CDC  Activities: 

CDC  will  conduct  the  following 
activities: 

(1)  Coordinate  a  national  capacity 
building  and  technology  transfer 
network; 

(2)  Provide  the  recipients  with 
consultation  and  technical  assistance  in 
planning,  developing,  operating  and 
evaluating  activities  required  by 
community  coalitions  to  develop  linked 
networks  of  services.  CDC  may  provide 
consultation  and  technical  assistance 
both  directly  firom  CDC  and  indirectly 
through  prevention  partners,  such  as 
health  departments,  national  and 
regional  minority  partners  (NRMOs), 
contractors,  and  other  national  or 
international  organizations; 

(3)  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures,  and 
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program  strategies  for  prevention  of  HIV 
infection; 

(4)  Assist  recipients  in  collaborating 
with  State  and  local  health  departments, 
HIV  prevention  community  planning 
groups,  community  based  organizations 
(CBOs)  that  receive  direct  funding  from 
CDC,  and  other  federally-supported 
HIV/ AIDS,  STD,  TB,  and  substance 
abuse  prevention,  treatment  and  care 
recipients; 

(5}  Assist  recipients  in  design  and 
implementation  of  program  activities, 
including  provision  of  evaluation  forms, 
if  appropriate; 

(6)  Monitor  recipient  performance  of 
program  activities,  protection  of  client 
confidentiality,  and  compliance  with 
other  requirements; 

(7)  Facilitate  the  transfer  of  successful 
prevention  interventions,  program 
models,  and  "lessons  learned"  through 
convening  meetings  of  grantees, 
workshops,  conferences,  newsletters, 
use  of  the  Internet,  and  communications 
with  project  officers.  Also  facilitate 
exchange  of  program  information  and 
technical  assistance  among  community 
organizations,  health  departments,  and 
national  and  regional  oreanizations;  and 

(8)  Conduct  an  overallevaluation  of 
the  program  to  determine  the 
effectiveness  of  the  collaborations  in 
developing  linked  service  networks. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  criteria,  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  in  Section  G,  "Application 
Evaluation  Criteria,"  so  it  is  important 
to  follow  the  format  provided  below  in 
laying  out  youi  program  proposal.  The 
narrative  should  be  no  more  than  40 
pages  single-spaced  pages  (excluding 
budget  and  attachments),  printed  on  one 
side  and  no  less  than  12  point  font. 
Applications  that  fail  to  completely 
address  Abstract  requirements  1  a-c  as 
listed  in  the  instructions  below  or 
applications  exceeding  40  pages  will  not 
be  reviewed. 

Number  each  page  clearly,  and 
provide  a  complete  index  to  the 
application  and  its  appendices.  Please 
begin  each  separate  section  of  the 
application  on  a  new  page.  The  original 
and  each  copy  of  the  application  set 
must  be  submitted  unstapled  and 
unboimd.  All  material  must  be 
typewritten,  single  spaced,  with 
unreduced  type  on  8V2"  by  11"  paper, 
with  at  least  1"  margins,  headings  and 
footers,  and  printed  on  one  side  only. 
Materials  which  should  be  part  of  the 
basic  application  format  will  not  be 
accepted  if  placed  in  the  appendices. 


In  developing  the  application,  follow 
the  format  and  instructions  below. 

Format 

1.  Abstract. 

2.  Assessment  of  Need  and 
Justification  for  Proposed  Activities. 

3.  Long-term  Goals. 

4.  Existing  Collaboration  Activities  of 
the  Organization. 

5.  Organizational  History  and 
Capacity. 

6.  Program  Proposal. 

a.  Objectives. 

b.  Plan  of  Operation. 

c.  Timeline. 

d.  Evaluation  Plan. 

7.  Program  Management  and  Staffing 
Plan. 

8.  Communications/Dissemination 
Plan. 

9.  Evidence  of  Support  from  the 
Target  Community. 

10.  Plan  for  Acquiring  Additional 
Resources. 

11.  Budget  Breakdown  and 
Justification. 

12.  Training  and  Technical  Assistance 
Plan. 

13.  Attachments. 

Instructions 

1.  Abstract  (not  to  exceed  3  pages). 
Summarize  your  proposed  program 

activities.  Each  item  must  be  included 
as  follows: 

a.  Brief,  clear,  concise  summary  that 
establishes  the  eligibility  of  your 
organization  as  the  "lead"  organization 
by  responding  to  each  criterion  in  the 
Eligible  Applicant  section; 

b.  A  summary  of  the  following: 

(1)  The  proposed  composition  of  the 
coalition; 

(2)  The  applicant's  capabilities; 

(3)  Characteristics  of  the  target 
community  and  why  the  community 
was  selected; 

(4)  The  mv,  STD,  TB  and  substance 
abuse  problems  and  gaps  in  existing 
services; 

(5)  The  preliminary  goals  and 
objectives  of  your  project; 

(6)  Proposed  roles  and  responsibilities 
of  partner  organizations;  and 

(7)  Proposed  total  cost  of  the  program 
during  the  first  year.  Include  any  other 
funding  soiu-ces  which  will  support  this 
project. 

c.  Estimate  the  amoimt  of  time  needed 
for  the  plaiming  and  designing  phase 
and  include  a  brief  siunmary  of 
proposed  future  years. 

2.  Assessment  of  Need  and 
Justification  for  Proposed  Activities  (not 
to  exceed  3  pages). 

Describe  the  following: 
a.  The  target  community  to  be  served 
including  geographic  boundaries  (for 


example,  contiguous  neighborhoods,  zip 
codes,  school  districts,  census  tracts, 
etc.)  and  the  criteria  and  approach  used 
in  identifying  geographic  boundaries. 
The  description  shoiild  also  include  the 
social,  economic,  and  demographic 
characteristics  of  the  target  community; 

b.  Describe  environmental,  social, 
cultural,  or  linguistic  characteristics  of 
the  commimity  that  you  have  targeted: 

c.  Describe  the  impact  of  HIV,  STD, 
TB  and  substance  abuse  in  the 
community; 

d.  Descnbe  the  HIV,  STD,  TB  and 
substance  abuse  prevention,  treatment, 
and  care  services  currentiy  available  in 
your  community;  and 

e.  Clearly  identify  how  community 
members  are  being  disproportionately 
affected,  the  gap  between  the  identified 
needs  and  the  resources  available,  and 
how  needs  will  be  addressed  by  your 
proposed  program. 

3.  Long-term  Goals  (not  to  exceed  1 
page).  Describe  the  goals  your  proposed 
program  plans  to  achieve  over  the  5-year 
project  period. 

4.  Existing  Collaboration  Activities  of 
the  Organization  (not  to  exceed  3  pages). 

a.  Describe  at  least  one  existing 
coalition  or  collaborative  activity,  not 
limited  to  HIV,  in  which  your  agency 
has  led  or  participated.  Include  a 
summary  of  the  collaboration,  its 
purpose,  activities  and 
accomplishments.  Attach  memoranda  of 
agreement  frt)m  cuirrent  coalition 
members  and/ or  collaborators  that 
describe  existing  relationships  and 
specifies  the  length  of  their  involvement 
and  contributions. 

If  there  are  no  memoranda  of 
agreement,  list  and  describe  the 
organizations  and  entities  that  have 
participated  in  the  coalition  and/or 
collaborative  activities.  Include  a 
description  of  existing  relationships, 
length  of  involvement  and 
contributions. 

b.  Describe  your  experience  in 
collaborating  with  governmental  and 
non-governmental  organizations, 
including  national  agencies  or 
organizations,  State  and  local  health 
departments,  community  planning 
groups,  and  State  and  local  non- 
governmental organizations  that  provide 
HIV,  TB,  STD  or  substance  abuse 
prevention,  treatment  and  care  services. 

5.  Organization^  History  and 
Capacity  (not  to  exceed  3  pages). 

a.  Organizational  Structure:  Describe 
your  existing  organizational  structure, 
including  constituent  or  affiliate 
organizations  or  networks,  how  the 
organizational  structure  will  support  the 
proposed  program  activities,  and  your 
ability  to  provide  services  for  the 
targeted  community.. 
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b.  Cultural  Competence:  Describe 
your  capacity  to  provide  ciilturally 
competent  and  appropriate  services  that 
respond  effectively  to  the  cultural, 
gender,  environmental,  social,  and 
multilingual  character  of  the  target 
populations,  including  any  history  of 
providing  such  services. 

6.  Program  Proposal  (not  to  exceed  15 
pages).  Based  on  the  "Recipient 
Activities"  listed  in  Section  D, 
"Program  Reqxiirements,"  describe  the 
following: 

a.  Objectives:  Describe  Phase  1 
objectives  that  are  specific,  measurable, 
time  phased,  realistic,  and  related  to  the 
proposed  goals.  The  objectives  should 
cover  the  length  of  time  necessary  to 
plan  and  design  a  linked  network  of 
services  ( up  to  2  years).  Describe  how 
these  objectives  relate  to  the  program's 
goals.  Describe  possible  barriers  to  or 
facilitators  for  reaching  these  objectives. 
The  Recipient  Activities  should  be  the 
basis  for  the  objectives; 

b.  Plan  of  Operation:  Describe  in 
detail  the  methods  (that  is,  strategies 
and  activities)  you  will  use  to  achieve 
the  proposed  goals  and  objectives  and  to 
meet  the  required  recipient  activities. 
Make  certain  that  yoiu'  proposal 
addresses  all  required  recipient 
activities.  If  some  activities  will  be  done 
by  subcontractors  or  collaborating 
institutions  or  organizations 
(governmental  or  non-governmental), 
describe  the  respective  roles  and 
responsibilities  of  your  organization  and 
those  of  each  collaborating  entity  in 
performing  the  proposed  activities. 
Describe  how  you  will  market  and 
promote  your  program  in  the 
community,  hiclude,  as  attachments, 
memoranda  of  understanding  or 
agreement  as  evidence  of  these 
established  or  agreed-upon  collaborative 
relationships.  Describe  the  respective 
roles  and  responsibilities  of  each 
collaborating  entity  in  developing  and 
implementing  the  program.  Specify  any 
and  all  organizations  and  agencies  with 
which  you  will  establish  linkages  and 
coordinate  activities,  and  describe  the 
activities  that  will  be  coordinated  with 
each  listed  organization.  These  may 
include,  as  appropriate,  the  following: 

(1)  Community  groups  and 
organizations,  including  churches  and 
religious  groups; 

(2)  HIV/ AIDS  service  organizations; 

(3)  Ryan  White  CARE  Titie  I  and  Tide 
n  planning  bodies; 

(4)  Schools,  boards  of  education,  and 
other  State  or  local  education  agencies; 

(5)  State  and  local  substance  abuse 
agencies,  commimity-based  and  other 
drug  treatment  or  detoxification 
programs; 


(6)  Federally  funded  commimity 
projects,  such  as  those  funded  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administrations'  (SAMSHA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  and  Center  for  Substance  Abuse 
Prevention  (CSAP),  the  Health  and 
Human  Services'  Health  Resource 
Services  Administration  (HRSA),  Office 
of  Minority  Health  (OMH),  and  other 
Federal  entities; 

(7)  Providers  of  services  to  youth  in 
high  risk  situations  (e.g.,  youUi  in 
shelters); 

(8)  State  or  local  departments  of 
mental  health; 

(9)  Juvenile  and  adult  criminal  justice, 
correctional,  or  parole  systems  and 
programs; 

(10)  Family  planning  and  women's 
health  agencies; 

(11)  STD  and  TB  clinics  and 
programs;  and 

(12)  Medicaid  managed  care 
providers. 

c.  Timeline:  Provide  a  time  line  that 
indicates  the  approximate  dates  by 
which  activities  will  be  accompfished. 

d.  Evaluation  Plan:  Provide  an 
evaluation  plan  which  describes  how 
progress  in  meeting  objectives  will  be 
monitored. 

7.  Program  Management  and  Staffing 
Plan  (not  to  exceed  5  pages). 

a.  Describe  how  the  proposed  program 
will  be  managed  and  staffed,  including 
the  location  of  the  program  within  your 
organization.  Describe  in  detail  each 
existing  or  proposed  position  by  job 
title,  function,  general  duties,  and 
activities.  Include  the  level  of  effort  and 
allocation  of  time  for  each  project 
activity  by  staff  position,  job  title, 
function,  general  duties  and  activities, 
and  annual  salary/rate  of  pay. 

b.  If  the  identity  of  any  key  personnel 
who  will  fill  a  position  is  known, 
provide  their  curriciilum  vitae  (not  to 
exceed  two  pages  per  person)  as  an 
attachment.  Note  experience  and 
training  related  to  the  proposed  project. 

c.  Provide  an  organizational  chart  that 
identifies  lines  of  communication, 
accountability,  reporting,  and  authority. 

8.  Communication  and  Dissemination 
Plan:  (not  to  exceed  1  page). 

Describe  how  you  wiU  share 
successful  approaches  and  "lessons 
learned"  with  other  organizations. 

9.  Evidence  of  Support  from  the 
Target  Community  (not  to  exceed  2 
pages). 

List  and  describe  the  organizations 
with  which  you  propose  to  collaborate 
and  provide  any  other  evidence  of 
support  for  the  proposed  coalition. 
Include  as  attachments,  letters  of 
support  fi-om  community  members  and 
agencies,  including  the  county,  city,  and 


State  health  departments  that  serve  the 
targeted  commimity.  Form  letters  will 
not  be  accepted  as  evidence  of  support. 

10.  Plan  tor  Acquiring  Additions 
Resources:  (not  to  exceed  1  page). 
Describe  yoiu-  plan  for  obtaining 
additional  resources  from  other  (non- 
Federal)  sources  to  supplement  the 
program  conducted  thix>ugh  this 
cooperative  agreement  and  to  increase 
the  likelihood  of  its  continuation  after 
the  end  of  the  project  period. 

11.  Budget  Breakdown  and 
Justification:  Provide  a  detailed  budget 
with  accompanying  justification  of  all 
operating  expenses  that  is  consistent 
with  the  stated  objectives  and  activities. 
Be  precise  about  the  program  purpose  of 
each  budget  item  and  itemize 
calculations  where  possible. 

In  the  personnel  section,  specify  the 
job  title,  annual  salary/rate  of  pay,  and 
percentage  of  time  spent  on  this 
program. 

For  contracts,  applicants  should  name 
the  contractor,  if  known;  describe  the 
services  to  be  performed  which  justifies 
the  use  of  a  contractor;  provide  a 
breakdown  of  and  justification  for  the 
estimated  costs  of  the  contract;  the 
period  of  performance;  the  method  of 
selection;  and  method  of  monitoring  the 
contract 

12.  Training  and  Technical  Assistance 
Plan:  (not  to  exceed  2  pages).  Describe 
areas  in  which  you  anticipate  needing 
technical  assistance  in  designing, 
implementing,  and  evaluating  your 
program  and  how  you  will  obtain  this 
technical  assistance.  Describe 
anticipated  staff  training  needs  related 
to  the  proposed  prognun  and  how  these 
needs  will  be  met.  Describe  areas  in 
which  you  anticipate  needing  CDC's 
technical  assistance  in  your  program. 

13.  Attachments: 

a.  Proof  of  Eligibility. 

Each  applicant  must  provide 
documentation  that  they  comply  with 
all  eligibility  requirements  specified 
imder  the  "EUgible  Applicants"  section 
of  this  program  announcement. 
Applicants  should  provide  a  separate 
section  within  this  Attachments  section 
that  is  entitled  Proof  of  Eligibility  to 
include  the  documents  listed  below. 
Failure  to  provide  the  required 
documentation  will  result  in 
disqualification. 

(1  j  A  reference  to  your  organization's 
listing  in  the  Intern^  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section  501 
(c)  (3)  of  the  IRS  Code,  i.e.,  IRS 
determination  letter. 

(2)  A  list  of  the  members  of  youi 
organization's  governing  body  along 
with  their  positions  on  the  board,  their 
expertise  in  working  with  or  providing 
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services  to  the  proposed  target 
population,  and  their  racial/ethnic 
backgrounds.  (Submission  of 
information  regarding  the  filV  status  or 
other  confidential  information  regarding 
the  board  is  optional,  and  must  not  be 
linked  to  a  specific  individual.) 

(3)  Documentation  that  your 
organization  is  located  and  provides 
services  in  one  of  the  20  eligible  MSAs 
or  is  located  or  provides  services  in  one 
of  the  eligible  counties  or  independent 
city.  This  documentation  could  include 
letters  of  support,  news  articles, 
brochures  or  flyers,  aimual  reports, 
memoranda  of  agreement,  or  client 
surveys. 

(4)  A  Table  of  Organization  of  existing 
and  proposed  staff,  including  the  board 
of  directors,  governing  or  advisory 
groups,  volunteer  staff,  and  their  racial/ 
ethnic  backgrounds. 

(5)  Documentation  that  your 
organization  has  an  established  record 
of  providing  services  to  the  target 
population  for  at  least  three  years,  and 
a  description  of  the  specific  services 
that  have  been  provided. 

(6)  Affiliates  of  national  organizations 
must  include  with  the  application  an 
original,  signed  letter  from  the  chief 
executive  officer  of  the  national 
organization  assuring  their 
understanding  of  the  intent  of  this 
program  aimouncement  and  the 
responsibilities  of  recipients. 

b.  Other  Attachments. 

(1)  Description  of  collaborating 
organizations  or  institutions  and 
original,  signed  letters  from  the  chief 
executive  officers  of  each  such 
organization  or  institution  assuring  their 
understanding  of  the  intent  of  this 
program  announcement,  the  proposed 
program,  their  role  in  the  proposed 
program,  and  the  responsibilities  of 
recipients. 

(2)  A  description  of  funds  received 
from  any  source  to  conduct  HIV/ AIDS 
programs  and  other  similar  (vograms 
targeting  the  population  proposed  in  the 
program  plan,  liiis  summary  must 
include:  (a)  The  name  of  the  sponsoring 
organization/source  of  income,  amoimt 
of  funding,  a  description  of  how  the 
funds  have  been  used,  and  the  budget 
period;  (b)  a  summary  of  the  objectives 
and  activities  of  the  funded  program(s); 
and  (c)  an  assurance  that  the  funds 
being  requested  will  not  duplicate  or 
supplant  funds  received  from  any  other 
Federal  or  non-Federal  source.  QXH 
awarded  funds  can  be  used  to  expand  or 
enhance  services  supported  with  other 
Federal  or  non-Federal  funds.  In 
addition,  identify  proposed  personnel 
devoted  to  this  project  who  are 
supported  by  other  funding  sources  and 
the  activities  they  are  supporting. 


(3)  Independent  audit  statements  from 
a  certified  public  accoimtant  for  the 
previous  2  years. 

(4)  A  copy  of  yoiu'  organization's 
current  negotiated  Federal  indirect  cost 
rate  agreement,  if  applicable. 

(5)  Evidence  of  collaboration,  or 
intent  to  collaborate,  with  State  and 
local  chapters,  affiliates,  organizations, 
or  venues. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/.  .  . 
Forms,  or  in  the  application  kit.  On  or 
before  July  26, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
amd  will  be  returned  to  the  applicant. 

G.  Application  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Each  organization 
may  submit  no  more  than  one  proposal 
under  this  announcement.  If  an 
organization  submits  more  than  one 
proposal,  all  proposals  will  be  deemed 
ineligible  and  retiuned  without 
comment. 

Evaluation  Criteria 

1.  Abstract  not  scored,  ff  abstract  is 
missing,  the  apfilication  will  be  deemed 
ineligible  and  returned  without 
comment. 

2.  Assessment  of  Need  and 
Justification  for  Proposed  Activities 
(Total:  20  Points).  The  extent  to  which 
the  applicant  soimdly  and  convincingly 
documents  the  needs  of  the  target 
community  including  the  rationale  for 
the  criteria  and  approach  used  for 
identifying  the  target  commimity. 


3.  Long-term  Goals  (Total  5  points). 
The  quality  of  the  applicant's  stated 
long-term  goals  and  the  extent  to  which 
the  goals  are  consistent  with  the 
purpose  of  the  cooperative  agreement, 
as  described  in  this  program 
aimouncement. 

4.  Existing  Collaborative  Activities  of 
the  Organization  (Total  15  points). 

a.  Applicant's  leadership  capability  as 
evidenced  by  history  of  building  and 
participating  in  coalitions  or 
collaborations. 

b.  The  extent  that  the  agency  has 
experience  in  collaborating  with 
governmental  and  non-governmental 
organizations,  such  as  State  and  local    . 
health  departments,  community 
planning  groups,  and  State  and  local 
non-governmental  organizations  that 
provide  HIV,  TB,  STD  or  substance 
abuse  prevention,  treatment  and  care 
services. 

5.  Organizational  History  and 
Capacity  (Total  10  points). 

a.  Applicant's  capacity  to  conduct  the 
proposed  activities  based  on 
organizational  structure  and  support 
and  ability  to  provide  services  to  the 
targeted  commimity. 

b.  Applicant's  capacity  to  provide 
services  that  are  culturally  competent 
and  that  respond  effectively  to  ihe 
cultural,  gender,  environmental,  social 
and  multilingual  character  of  the  target 
audiences,  including  documentation  of 
any  history  of  providing  such  services. 

6.  Program  Proposal  (Total  25  points). 

a.  Objectives.  The  extent  to  which  the 
proposed  objectives  are  specific, 
realistic,  time-phased,  measurable,  and 
consistent  with  the  program's  long-term 
goals  and  proposed  activities. 

b.  Plan  of  operation. 

(1)  Overall  quality  of  the  applicant's 
plan  for  conducting  program  activities 
and  the  likelihood  that  the  proposed 
methods  will  be  successful  in  achieving 
proposed  goals  and  objectives; 

(2)  The  extent  to  which  the 
applicant's  plans  address  all  the 
activities  listed  under  Required 
Recipient  Activities. 

c.  Timeline.  The  extent  to  which  the 
applicant's  proposed  timeline  is  specific 
and  realistic. 

d.  Plan  of  evaluation.  The  quality  of 
the  applicant's  evaluation  plan  for 
monitoring  the  implementation  of  the 
proposed  activities  and  measuring  the 
achievement  of  program  goals  and 
objectives. 

7.  Program  Management  and  Staffing 
Plan  (Total  10  points).  The  extent  to 
which  the  program  management  and 
staffing  plan  is  appropriate  and  will  be 
able  to  support  the  proposed  program 
activities. 


8.  Communication  and  Dissemination 
Plan  (Total  5  points).  The  quality  of  the 
applicant's  plan  for  sharing  lessons 
learned  with  other  organizations 

9.  Evidence  of  Support  from  the 
Target  Commimity  (Total  10  points). 
The  extent  and  appropriateness  of  the 
community,  agencies  and  organizations 
providing  evidence  of  their  support  for 
the  project. 

10.  Plan  for  Acquiring  Additional 
Resources  (Not  Scored).  The  quality  of 
the  applicant  plan  for  obtaining 
additional  resources  from  other  (non- 
Federal)  sources  to  supplement  the 
proposed  program. 

11.  Budget  Breakdown  and 
Justification  (Not  Scored).  The  extent  to 
which  the  budget  is  reasonable, 
itemized,  clearly  justified,  and 
consistent  wdth  the  intended  use  of 
funds. 

12.  Training  and  Technical  Assistance 
Plan  (Not  Scored).  The  quality  of  the 
applicant's  plan  for  obtaining  needed 
technical  assistance  and  staff  training  to 
support  the  proposed  project. 

Before  final  award  decisions  are 
made,  CDC  will  either  make 
predecisional  site  visits  to  CBOs  whose 
applications  are  highly  ranked  or  review 
the  items  below  with  the  local  or  State 
health  department  and  applicant's  board 
of  directors. 

a.  The  organizational  and  financial 
capability  of  the  applicant  to  implement 
the  proposed  program. 

b.  The  special  programmatic 
conditions  and  technical  assistance 
requirements  of  the  applicant. 

A  business  management  and  fiscal 
recipient  capability  assessment  may  be 
required  of  some  applicants  prior  to  the 
award  of  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Progress  reports  quarterly,  no  more 
than  30  days  after  the  end  of  each 
quarter; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 
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AR-4    mV/AIDS  Confidentiality 

Provisions 
AR-5    HTV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-1 0    Smoke-Free  Workplace  * 

Requirements 
AR-1 1    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  317  (k)(2)  of  the  Public  Healtii 
Service  Act  (42  U.S.C.  247b(k)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  nimiber  is  93.939, 
HIV  Prevention  Activities — 
Nongovenunental  Organization  Based. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  NPIN  at  1-800-458- 
5231  (TTY  users:  1-800-243-7012); 
visit  their  web  site:  www.cdcnpin.org/ 
program;  send  requests  by  fax  to  1-888- 
282-7681  or  send  requests  by  e-mail: 
You  will  be  asked  to  leave  your  name 
and  address  and  will  be  instructed  to 
identify  the  Announcement  number  of 
interest  (99094). 

Pre-application  Audio-conference 
Information. 

May  27  (1:00—2:30  p.m.  EDT) 
Jime  1  (1:00 — 2:30  p.m.  EDT) 

The  telephone  number  for  all  calls  is: 
800-713-1971  and  the  pass  code  (when 
asked  by  the  automated  voice)  is  407763 
and  the  name  of  the  audio-conference 
(Coalition  Development). 

Prospective  applicants  are  strongly 
encouraged  to  participate  in  one  of  the 
scheduled  audio-conferences.  These 
audio  conferences  will  include 
information  on  the  application  and 
business  management  requirements,  and 
how  to  access  additional  pre-application 
resources  relevant  to  application 
development.  Prospective  applicants  are 
strongly  encouraged  to  read  and  become 
familiar  with  this  program 
announcement  before  participating  in 
the  audio-conferences. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, ' 
business  management  technical 
assistance  may  be  obtained  from:  Kevin 
Moore  or  Sheri  Disler,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 


Grants  Office,  Centers  for  Disease 

Control  and  Prevention  (CDC),  2920 

Brandywine  Road,  Room  3000,  Atianta. 

GA  30341-4146,  Telephone  (770)  488- 

2720; 

E-mail  sjd9@cdc.gov 

E-Mail  kgml@cdc.gov 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Jessica  Gardom,  Dorothy 
Gimter,  or  Craig  Studer,  Conunimity 
Assistance,  Plaiming,  and  National 
Partnerships  Branch,  National  Center  for 
HIV,  STD,  and  TB  Prevention,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  M/S  E-58. 
Atianta,  GA  30333.  Telephone  number 
(404)  639-5230. 

Dated:  May  19,  1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

Appendix  A — Background 

The  pnV/AIDS  epidemic  constitutes  a 
significant  threat  to  the  pubHc  health  of  the 
United  States.  Through  June  1998.  665,357 
cases  of  AIDS  have  been  reported  to  CDC. 
The  most  recent  estimate  of  HIV  prevalence 
indicates  that  between  650,000  and  900,000 
Americans  are  living  with  HIV.  African 
Americans  accounted  for  47%  of  persons 
diagnosed  with  AIDS  in  1997,  the  highest 
proportion  thus  far  in  the  epidemic.  They 
also  accounted  for  a  large  proportion  of  HIV 
infection  cases.  Tlirough  June  1998,  African 
Americans  accounted  for  52%  of  the  total 
number  of  HfV  infection  cases  reported  from 
31  states  with  confidential  HIV  infection 
reporting.  While  there  has  been  a  decline  in 
incidence  of  AIDS  as  well  as  AIDS  deaths  in 
general,  HIV  prevalence  among  racial  and 
ethnic  minorities  has  remained  at  a  high 
level. 

Data  suggest  that  other  sexually 
transmitted  diseases  (STDs),  tuberculosis, 
and  substance  use  are  also  disproportionately 
impacting  minority  populations.  The 
interconnectedness  of  these  epidemics  with 
HIV  is  illustrated  by  the  following: 

1.  In  1997,  of  the  total  19,851  tuberculosis 
cases,  6,610  were  reported  among  African 
Americans.  It  is  estimated  that  10  to  15 
percent  of  all  TB  cases  and  nearly  30  percent 
of  cases  among  people  ages  25-44  are 
occurring  in  HIV-infec?ed  individuals. 

2.  Even  though  there  has  been  a  decline  in 
gonorrhea  across  all  racial/ethnic  groups, 
reported  rates  among  African  Americans 
remain  more  than  30  times  higher  than  rates 
among  whites.  The  gonorrhea  rate  among 
African  Americans  is  807.9  per  100,000,  and 
among  Hispanics  it  is  69.4  per  100.000.  The 
rate  for  whites  is  26  per  100,000. 

3.  Primary  and  secondary  syphilis  rates  are 
44  times  higher  among  African  Americans 
than  among  whites. 

4.  While  there  has  been  an  increase  in 
herpes  infection  among  all  racial/ettmic 
groups,  herpes  disproportionately  affects 
African  Americans  (more  than  45%  of  cases). 
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5.  Biological  and  epidemiological  evidence 
suggests  that  persons  with  STDs  are  more 
likely  to  acquire  HIV;  additionally,  if  a 
person  is  HIV  infected  and  has  an  STO,  the 
likelihood  of  transmission  of  HIV  increases. 

6.  Racial  and  ethnic  minority  populations 
in  the  United  States  bear  the  heaviest  burden 
of  HTV  disease  related  to  drug  injection.  In 
1997,  IDU-associated  AIDS  cases  made  up 
38%  of  all  cases  among  African  Americans, 
compared  with  22%  of  all  cases  among 
whites. 

Several  factors  may  be  influencing  the 
disproportionate  morbidity  among  minority 
populations,  including:  (1)  Insufficient  access 
to  services  by  the  population  at  risk;  (2)  a 
lack  of  culturally  appropriate  prevention 
services;  (3)  a  lack  of  access  among  providers 
to  the  population  at  risk;  (4)  inadequate 
linkages  among  the  services;  and  (5) 
insufficient  follow-up  of  referral  services 
provided  by  various  agencies.  The 
community  coalition  approach  to  health 
promotion  and  risk  reduction,  with  its 
increased  awareness  and  access  to  acceptable 
health  care,  can  be  effective  in  empowering 
grassroots  leadership  and  organizations  to 
decrease  or  eliminate  many  health  disparities 
within  the  target  population. 

CDC,  through  this  announcement,  is 
seeking  to  promote  the  utilization  of 
community  coalitions  to  foster  strong 
linkages  between  HIV.  STD,  TB,  and 
substance  abuse  prevention,  treatment  and 
care  and  other  health  and  social  services  in 
minority  communities.  It  is  hypothesized 
that  the  linkages  fostered  by  these  coalitions 
will  also  empower  the  community  to  address 
health  problems  in  the  context  of  related 
socio-economic  issues. 

Appenflix  B — l.i«Hng  of  Counties  in  each 
Eligible  MSA— DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES 

Centers  for  Disease  Control  and  Prevention 
Program  Aimouncement  No.  99094 

Community  Coalition  Development  Projects 
for  African  American  Communities 

Atlanta,  GA 

Counties — Barrow,  Bartow,  Carroll, 
Cherokee,  Clayton,  Cobb,  Coweta,  DeKalb, 
Douglas,  Fayette,  Forsyth,  Fulton,  Gwinnett, 
Henry,  Newton,  Paulding,  Pickens,  Rockdale, 
Spalding,  Walton. 

Baltimore,  MD 

Counties  and  city — Anne  Arundel, 
Baltimore,  Carroll.  Harford,  Howard,  Queen 
Anne's,  Baltimore  City. 

Boston-Worcester-Lawrence-Lowell- 
Brockton,  MA-NH 

Massachusetts  counties — Bristol,  Essex, 
Middlesex,  Norfolk,  Plymouth,  Suffolk, 
Worcester. 

New  Hampshire  counties — Rockingham, 
Hillsborough.  Strafford. 

Chicago,  IL 

Coimties — Cook,  DeKalb,  DuPage,  Grundy, 
Kane,  Kendall,  Lake,  McHenry,  Will. 

Dallas,  TX 

Counties — Collin,  Dallas,  Denton,  Ellis, 
Henderson,  Hunt,  Kaufrnan,  Rockwall. 


Detroit,  MI 

Counties — Lapeer,  Macomb,  Monroe, 
Oakland,  St.  Clair,  Wayne. 

Fort  Lauderdale,  FL 

County — Broward. 

Houston,  TX 

Counties — Chambers,  Fort  Bend,  Harris, 
Liberty,  Montgomery,  Waller. 

Jacksonville,  FL 

Counties — Clay,  Duval,  Nassau,  St.  John's. 
Los  Angeles-Long  Beach,  CA 

Counties — Los  Angeles. 
Miami,  FL 

County — Dade. 

Newark,  NJ 

Counties — ^Essex,  Morris,  Sussex,  Union, 
Warren. 

NewHaven-Bri  dgeport-Stamford-Danbury- 
Waterbury,  CT 

Counties — Fairfield,  New  Haven. 

New  Orleans,  LA 

Parishes — ^Jefferson,  Orleans,  Plaquemines, 
St.  Bernard,  St.  Charles,  St.  James,  St.  John 
the  Baptist,  St.  Tammany. 

New  York  City,  NY 

Counties — Bronx,  Kings,  New  York, 
Putnam,  Queens,  Richmond,  Rockland, 
Westchester. 

Oakland,  CA 

Coimties — Alemeda,  Contra  Costa. 

Philadelphia,  PA-NJ 

New  Jersey  counties — Burlington,  Camden, 
Gloucester,  Salem.  Pennsylvania  counties — 
Bucks,  Chester,  DelawEU'e,  Montgomery, 
Philadelphia. 

San  Francisco,  CA 

Cotmties — Marin,  San  Francisco,  San 
Mateo. 

Washington,  DC-MD-VA-WV 

District  of  Columbia. 

Maryland  counties  and  cities — Culvert, 
Charles,  Frederick,  Montgomery,  Prince 
George's. 

Virginia  counties  and  cities — Arlington, 
Clarke,  Culpeper,  Fairfax,  Fauquier,  King 
George,  Loudoun,  Prince  William, 
Spotsylvania,  Stafford,  Warren,  Alexandria 
city,  Fairfax  city.  Falls  Church  city, 
Fredericksburg  city,  Manassas  city,  Manassas 
Park  city. 

West  Virginia  counties — Berkeley, 
Jefferson. 

West  Palm  Beach-Boca  Raton,  FL 

County — Palm  Beach. 
[FR  Doc.  99-13139  Filed  5-24-99;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Announcement  Number  99067] 

Cooperative  Agreement  for  an 
Evaluation  Research  Study  In  the  Area 
of  Aggression  and  interpersonal  Youth 
Violence;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement  to 
identify  organizations  to  participate  in  a 
multiple  site  violence  prevention 
evaluation  study.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Violent  and  Abusive 
Behavior.  The  purpose  of  this 
prevention  study  is  to  determine  the 
effectiveness  of  a  middle  school-based, 
social  cognitive  intervention  to  reduce 
violence,  and  to  determine  the  impact  of 
including  a  community-based 
intervention  that  complements  the 
school-based  activities.  CDC  is  seeking 
applicants  interested  in  collaborating 
with  other  recipients  funded  under  this 
annoimcement  in  the  development  and 
implementation  of  the  violence 
prevention  evaluation  study. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State,  local  governments 
or  their  bona  fide  agents,  and  federally 
recognized  Indian  tribal  governments, 
Indian  tribes,  or  Indian  tribal 
organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $1,700,000  is  available 
in  FY  1999  to  fund  three  awards.  It  is 
expected  that  the  average  award  will  be 
$565,000,  ranging  fi-om  $400,000  to 
$600,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1999  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period 
up  to  four  years.  Fimding  estimates  may 
change. 
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Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

1.  Use  of  Funds 

The  initial  budget  period  (Year  1)  will 
serve  as  a  planning  year  to  prepare 
projects  for  institutional  review, 
develop  and  plan  the  specific  social- 
cognitive  intervention  to  be 
implemented  in  the  school  setting  and 
the  specific  community  programming 
that  will  be  used  to  complement  the 
school-based  efforts,  develop  the 
common  protocol,  determine  which 
participants  will  serve  as  intervention 
and  comparison  groups,  determine 
training  needs  and  staffing  requirements 
for  implementation  years,  and  develop 
instruments.  Program  implementation  is 
expected  to  take  place  in  Years  2  and  3. 
The  final  year  of  the  project  period  will 
be  utilized  for  data  analysis,  the  writing 
of  final  reports,  and  dissemination 
activities. 

2.  Budgets 

Budgets  should  include  costs  for 
travel  for  two  project  staff  to  attend 
three  planning  meetings  (10/99,  2/00, 
and  6/00)  in  Atlanta  with  CDC  staff  and 
other  cooperative  agreement  recipients. 

D.  Fimding  Prefierences 

Important  considerations  for  funding 
under  this  announcement  are  a  national 
geographic  balance  among  the  potential 
study  sites.  Priority  will  also  be  given  to 
competing  appfications  that 
demonstrate  an  existing  collaboration  in 
middle  schools  utilizing  social  cognitive 
interventions  to  reduce  violence. 

E.  Pragraat  Ke^iiraaMBto 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  1.  (Recipient  Activities), 
and  CDC  will  be  responsible  for  the 
activities  listed  imder  2.  (CDC 
Activities): 

1.  Recipient  Activities 

a.  Design  and  develop  intervention 
components,  data  collection 
instruments,  implementation  and 
evaluation  study  protocols,  and  data 
management  procedures. 

b.  Collaborate  with  other  cooperative 
agreement  recipients  in  the 
development  and  evaluation  of 
intervention  components,  analysis  of 
data,  and  dissemination  of  resiilts. 

c.  Establish  goals  and  realistic, 
measurable,  and  time-oriented 
objectives  for  all  phases  of  the  project 


d.  Pilot  test  research  instnmients  for 
data  collection. 

e.  Recruit,  obtain  informed  consent 
from,  and  enroll  an  adequate  number  of 
study  participants  as  determined  by  the 
study  protocol  and  program 
requirements. 

I.  Collect  and  compile  monitoring 
(process)  and  outcome  data. 

g.  Pool  data  for  analyses  and 
publication  and  develop  and  analyze 
site-specific  data. 

h.  Publish  results  in  peer  review 
journals  or  other  appropriate 
distribution. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

b.  Provide  technical  advice  and 
guidance  in  the  development  of  study 
protocols,  consent  forms,  and  data 
collections  forms. 

c.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CDC  Institutional  Review 
Board  will  review  and  approve  the 
protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
complete 

d.  Assist  in  designing  a  data 
management  systmn. 

e.  Arrange  for  inforsoation  sharing 
among  the  various  projects  and  facilitate 
coord^ation  of  research  activities 
among  the  different  sites. 

f.  Assist  in  the  analyses  of  research 
information  and  presentation  and 
publication  of  research  findings. 

g.  Assist  in  the  transfer  of  information 
and  methods  developed  in  these 
projects  to  other  prevention  programs. 

F.  ApirfkatioB  CMitrat 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program. 

The  application  may  not  exceed  25 
double-spaced  pages  in  length, 
excluding  appendices  (the  abstract, 
budget  justification,  and  attachments) 
(i.e.,  letters  of  commitment,  data 
collections  forms,  resimies,  etc). 
Applicants  should  provide  a  one-page 
abstract  of  the  proposal.  Number  all 
pages  clearly  and  sequentially  and 
include  a  complete  index  to  the 
application  and  appendices.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
UNSTAPLED  and  UNBOUND.  Print  all 
material,  double  spaced,  in  a  12-point  or 
larger  font  on  8V2  by  11  paper,  with  at 


least  1"  margins  and  printed  on  one  side 
only. 

The  application  should  include  a 
general  introduction,  followed  by  one 
narrative  subsection  per  application 
content  element  in  the  order  in  which 
the  elements  appear  below.  Each 
narrative  subsection  should  be  labeled 
with  the  element  title  and  contain  all  of 
the  information  needed  to  evaluate  that 
element  of  the  application  (except  for 
curriculum  vita,  references,  and  letters 
of  support,  which  are  appropriate  for 
the  appendices).  The  application 
content  elements  are  outlined  below  for 
all  research  issues. 

1.  Abstmct 

A  one  page  summary  of  the 
appUcation  outlining  the  target 
population  and  location  of  intervention 
activities,  experience  delivering  the 
intervention  components,  experience 
with  evaluation  research  methods  and 
the  management  of  complex 
interventions,  project  management  and 
staffing,  and  proposed  collaborations. 

2.  Description  of  the  Target  Population 

The  application  needs  to  identify  the 
specific  target  population  for  the  study 
and  the  location  or  setting  in  which  the 
intervention  activities  will  take  place. 
The  application  should  include  the 
following  information: 

a.  Identification  of  the  various  middle 
schools  to  participate  in  the  evaluation 
study  and  description  of  their 
demographic  characteristics  (i.e.  type  of 
school — public,  private/parochial, 
urban,  rural,  size  of  school,  grade  levels, 
composition  of  student  population,  e.g., 
gender,  race/ethnicity,  percentage  of 
students  receiving  reduced  or  free 
meals;  IOWA  basic  skills  scores  and 
grade  equivalencies). 

b.  Demographic  information  for  study 
participants  (e.g.,  targeted  age  group  or 
grade  levels,  sex,  race/ethnic 
background). 

c.  Pertinent  available  morbidity  and 
violence-related  data  (e.g.,  physical 
fights  or  injury-related  incidents  at 
sdiool,  weapon-carrying,  suspension/ 
expulsion  rates,  absenteeism)  (See 
Addendimi  2  for  definition  of  high 
incidence  of  physical  fighting  and 
weapon-carrying). 

d.  The  prevalence  or  incidence  within 
the  target  group  of  any  cognitive, 
attitudinal,  or  behavioral  characteristics 
that  will  be  influenced  by  the 
intervention. 

e.  Projected  sample  size  per  school  for 
the  evaluation  study,  including 
statistical  power  calculations  to  justify 
sample  size  and  expected  levels  of 
attrition  on  final  sample  size  and  power. 
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f.  Demographic  characteristic  of 
neighborhood  (i.e.  population  size,  race/ 
ethnicity,  socioeconomic  status, 
unemployment  rates,  coimty-level 
aggravated  assault  and  homicide  rates, 
high  school  drop-out  rates)  (See 
Addendum  2  fw  definition  of  high 
incidence  of  homicide). 

g.  Applicant  must  describe  the 
capacity,  feasibility,  and/or  prior 
experifflice  of  the  targeted  sdiools  to 
link  with  appropriate  community-based 
organizations  or  mental  health  or  social 
service  agencies  (e.g.  ^  do  the  selected 
schools  have  any  expwimce  with 
parent  training  activities,  after-school 
programs,  or  have  refnral  mechanisms 
in  place  fm  children  in  need  of 
additimal  social  or  counseling 
services?). 

h.  The  applicant  should  include  a 
detailed  description  of  the  procedures 
that  makes  the  applicant  compliant  with 
CDC's  Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  pn^>osed  research.  The 
applicant's  procedures  should  include: 

(1)  A  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiue  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conununity(ies)  and  recognition  of 
mutual  benefits. 

3.  Access  to  Target  Population 

a.  This  section  should  provide 
evidence  that  the  applicant  or  a  full 
working  partner  has  access  to  the  target 
population  for  proposed  intervention 
and  evaluation  activities. 

b.  The  application  should  include 
letters  of  commitment  from  the  targeted 
schools  indicating  knowledge  of 
proposed  activities  (i.e.,  implementation 
and  evaluation  of  a  social  cognitive 
intervention  and  appropriate 
community-based  programming  to 
complement  the  school-based  activities) 
and  agreement  to  provide  access  to  the 
target  population,  facilities,  and  relevant 
records  (e.g.,  aggregate-level 
suspension/expulsion,  absenteeism, 
disciplinary  data). 

c.  Letters  of  commitment  should 
indicate  a  willingness  to  facilitate  the 
implementation  of  intervention 
activities  and  collection  of  appropriate 
evaluation  data. 


4.  Experience  Delivering  Intervention 
Components 

a.  The  applicant  should  provide  a 
detailed  description  and  documoited 
support  (e.g.,  abstracts,  presentations, 
published  peer-reviewed  manuscripts) 
of  prior  experience  in  the  area  of  youth 
violence  prevention  and  experience 
with  designing  and  implementing 
school-based,  social-cognitive 
intwventions  and  any  related 
interventicm  ctMnponoits  (e.g..  paroit 
training,  m«ital  health/psychcrfogical 
SMvices,  mentoring,  after-school 
programs,  etc). 

b.  The  applicant  should  describe  the 
types  of  programs  previously  delivered; 
the  frequency,  intensity,  and  duratim  of 
previous  programs;  the  settings  and 
targeted  age  groups;  and  the  manner  in 
which  previous  programs  were  stafiied 
and  monitored. 

5.  Experience  with  Evaluation  Research 

a.  Applicants  should  provide  a 
detailed  description  and  documented 
support  (e.g.,  abstracts,  presentations, 
published  peer-reviewed  manuscripts) 
of  prior  experience  with  the 
management  of  complex  intervention 
trials,  prior  experience  or  the  experience 
of  a  full  woridng  partner  in  evaluaticm 
research  methods,  and  their  ability  ot 
the  ability  of  a  full  working  partner  to 
collect,  manage,  and  analyze  both 
quantitative  and  qualitative  data. 

b.  Applicants  should  describe  the 
nature  and  scope  of  programs 
previously  evaluated;  the  types  of 
evaluation  designs  utilized  for  these 
studies,  the  targeted  age  groups 
evaluated;  and  the  settings  in  which  the 
evaluations  took  place. 

c.  This  section  should  also  describe 
familiarity  with  various  statistical 
approaches  for  analyzing  complex 
evaluation  data  (e.g.,  ANCOVA, 
MANOVA,  Hierarchical  Linear 
Modeling,  Growth  Curve  Analysis, 
Repeated  Measures  Analysis,  Mixed 
Effects  Models,  etc.]  and  any  prior 
experience  with  analyzing  and 
modeling  miUti-level  prevention  data. 

6.  Project  Management  and  Staffing 
Plan 

a.  The  applicant  should  demonstrate 
the  availability  of  staff  and  facilities  to 
carry  out  Year  1  planning  and 
development  activities. 

b.  The  applicant  should  describe  in 
detail  each  existing  or  proposed 
position  for  the  planning  year  by  job 
title,  function,  general  duties,  and 
activities  for  which  that  position  will  be 
involved.  It  shoidd  include  the  level  of 
effort  and  allocation  of  time  for  each 
project  activity  by  staff  position,  ff  the 


identity  of  any  individual  who  will  fill 
a  position  is  known,  his/her  name  and 
curriculiun  vitae  should  be  attached. 

c.  Management  operation  principles, 
structure,  and  organization  should  be 
described. 

d.  This  secti(»i  should  also  describe 
available  resources  and  facilities  for 
processing  and  maintaining  data  for 
analysis. 

7.  OMaboratimi 

a.  This  section  should  describe  and 
document  current  and  proposed 
collab<»ations  between  schools, 
community-based  (xganizations,  and 
university  or  other  research 
organizations  working  with  the 
specified  target  population. 

b.  The  application  should  include 
letters  of  commitment  and/or 
memoranda  of  imderstanding  which 
specify  precisely  the  nature  of  past, 
present,  and  proposed  collab(»ations, 
and  the  products/services  or  other 
activities  that  will  be  provided  by  and 
to  the  applicant  through  the 
collaboration  on  the  proposal. 

c.  The  applicant  should  describe  their 
willingness  to  collaborate  with  the  other 
cooperative  agreement  recipients 
funded  imder  this  announcement  on  all 
phases  of  the  project  (e.g.,  development 
and  evaluation  of  intervention 
components,  analysis  of  data,  and 
dissemination  of  results). 

d.  The  applicant  should  further 
describe  current  or  past  funding  that  has 
been  received  for  similar  projects  and 
the  outcomes  of  these  projects.  Evidence 
should  be  provided  that  these  funds  do 
not  duplicate  already  funded 
components  of  ongoing  projects. 

8.  Human  Subjects 

a.  The  applicant  should  describe  the 
degree  to  which  hiunan  subjects  may  be 
at  risk  and  what  protections  will  be  in 
place  to  assure  protection  and 
confidentiality. 

b.  The  applicant  should  demonstrate 
that  it  has  adequately  addressed  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  hiunan  subjects. 

9.  Budget 

Provide  a  detailed  budget  for  each 
priority  activity  to  be  imdertaken  during 
the  planning  year,  with  accompanying 
justification  of  all  operating  expenses 
that  is  consistent  with  the  stated 
activities  under  this  program 
announcement.  Applicants  should  be 
precise  about  the  purpose  of  each 
budget  item  and  should  itemize 
calculations  wherever  appropriate. 
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G.  Application  Submission  and 
Deadline 

1.  Letter  of  Intent 

Although  not  a  prerequisite  of 
application  (optional),  a  non-binding 
letter  of  intent-to-apply  is  requested 
from  potential  applicants.  The  letter 
should  identify  the  announcement 
number,  name  of  principal  investigator, 
and  specify  the  priority  area  to  be 
addressed  by  the  proposed  project.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDQ  to  determine  the  level  of 
interest  in  the  annoiuicement  and  to 
plan  the  review  more  efficiently. 

On  or  before  Jime  11, 1999,  submit  the 
letter  of  intent  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

2.  Application 

Submit  the  original  and  two  copies  of 
the  application  PHS-5161-1  (0MB 
Number  0925-0001).  Forms  are  in  the 
application  kit. 

On  or  before  July  19, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

a.  Deadline: 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

b.  Late  applications:  Applications 
which  do  not  meet  the  criteria  in  a.  1  or 
a.  2  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

H.  Evaluation  Criteria 

Applications  which  are  complete  and 
determined  to  be  responsive  will  be 
subjected  to  a  preliminary  evaluation 
(triage)  by  a  Special  Emphasis  Panel 
(SEP)  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  by  the 
SEP.  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 


evaluated  individually  against  the 
following  criteria  by  a  Special  Emphasis 
Panel  (Maximum  100  total  points): 

1.  Description  of  Target  Population  (10 
Points) 

a.  The  extent  to  which  the  target 
population  is  clearly  identified,  has  a 
high  incidence  or  prevalence  of  the  risk 
factors  to  be  influenced  by  intervention 
activities,  and  supported  with 

appi  opriate  demographic,  morbidity 
and  violence-related  data. 

b.  The  extent  to  which  the  settings  for 
the  intervention  components  are  clearly 
described;  adequate  for  reaching  the 
target  population;  and  suggest  a  need  for 
violence  prevention  programming. 

c.  The  extent  to  which  the  capacity, 
feasibility,  and/or  experience  of  the 
targeted  schools  to  link  with  appropriate 
community-based  resomx:es  or 
programming  is  described  and 
documented. 

d.  The  extent  to  which  sample  size 
estimates,  power  estimates,  and 
anticipated  attrition  of  the  target 
population  are  clarified,  reasonable,  and 
sufficient  for  evaluation  activities. 

e.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research. 

2.  Access  to  the  Target  Population  (15 
Points) 

a.  The  extent  to  which  targeted 
schools  are  identified  and  access  to  the 
targetpopulation  is  demonstrated. 

b.  The  extent  to  which  applicant 
provides  proof  of  commitment  from  the 
targeted  schools  (e.g.,  letters  from  school 
principals  indicating  knowledge  of 
proposed  activities  and  agreement  to 
provide  access  to  the  target  population, 
relevant  records,  facilities)  and  their 
wrillingness  to  faciUtate  the 
implementation  of  intervention 
activities  and  collection  of  appropriate 
evaluation  data. 

3.  Experience  Delivering  Intervention 
Components  (25  Points) 

a.  The  extent  to  which  the  applicant 
has  docxmiented  (e.g.,  abstracts, 
presentations,  peer-reviewed 
publications)  prior  experience  designing 
and  implementing  school-based,  social- 
cognitive  interventions  and  related 
community  intervention  components 
(e.g.,  parent  training,  mental  health/ 
psychological  services,  after-school 
programs,  mentoring,  etc). 

b.  The  extent  to  which  applicant's 
prior  experience,  or  that  of  a  full 
working  partner,  is  relevant  to  proposed 
activities  under  this  program 
aimouncement,  reflects  a  high  degree  of 


expertise,  and  is  sufficient  for 
accomplishing  proposed  activities 
under  this  announcement. 

4.  Experience  With  Evaluation  Research 
(25  Points) 

a.  The  extent  to  which  applicant 
demonstrates  prior  experience  managing 
complex  intervention  trials,  prior 
experience  with  evaluation  research 
methods,  and  has  the  capacity  and 
relevant  expertise  to  collect,  manage, 
and  analyze  both  quantitative  and 
quafitative  data. 

b.  The  extent  to  which  the  applicant 
demonstrates  expertise  and  familiarity 
with  a  range  of  statistical  approaches  for 
analyzing  complex  evaluation  data  (e.g., 
ANCOVA,  MANOVA,  Repeated 
Measures  Analysis),  and  has  prior 
experience  with  analyzing  and 
modeling  multi-level  prevention  data 
(e.g.,  using  Hierarchical  Linear 
Modeling,  Growth  Curve  Analysis, 
Mixed  Effects  Models). 

5.  Project  Management  and  Staffing 
Plan  (10  Points) 

a.  The  extent  to  which  the  research 
team  and  other  project  personnel  are 
clearly  described,  appropriately 
assigned  (i.e.,  duties,  responsibilities, 
time  allocation),  and  have  pertinent 
training,  skills,  qualifications,  and 
experiences. 

b.  The  extent  to  which  the  applicant 
or  a  full  working  partner  has  the 
capacity  to  successfully  complete 
proposed  implementation  activities  and 
the  facilities,  equipment,  and  data 
management  resoiuT:es  to  successfully 
complete  proposed  evaluation  activities. 

c.  The  extent  to  which  management 
operation,  structure,  and/or  organization 
is  described. 

6.  Collaboration  (15  Points) 

a.  The  extent  to  which  the  applicant 
is  willing  to  collaborate  with  the  other 
cooperative  agreement  recipients 
funded  under  this  announcement  on  all 
phases  of  the  project  (e.g.,  the 
development  and  evaluation  of 
intervention  components,  analysis  of 
data,  and  dissemination  of  results). 

b.  The  extent  to  which  the  necessary 
partners  are  clearly  described  and  their 
qualifications  and  intentions  to 
participate  explicitly  stated.  The  extent 
to  which  the  applicant  provides  proof  of 
commitment  (e.g.,  letters  of  commitment 
and/or  memoranda  of  understanding) 
from  proposed  collaborators  (other  than 
school  partners)  for  project  activities. 

c.  Evidence  should  be  provided  that 
these  funds  do  not  duplicate  already 
funded  components  of  ongoing  projects. 
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7.  Human  Subjects  (Not  Scored) 

The  extent  to  which  procedures  for 
the  protection  of  human  subjects  are 
described  and  adequately  address  the 
requirements  of  the  Department  of 
Health  and  Human  Resources  (45  CFR 
part  46)  for  the  protection  of  human 
subjects. 

8.  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  sufficient  for 
proposed  year  1  activities  and 
consistent  with  the  intended  use  of 
these  cooperative  agreement  funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  and 
two  copies  of: 

1.  A  semiannual  progress  report  no 
later  than  30  days  after  the  end  of  each 
six  month  period.  Semiannual  progress 
reports  should  include: 

a.  A  brief  description  of  the  project; 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period; 

c.  Dociunentation  of  both  the  reason 
for  the  deviation  and  the  anticipated 
corrective  action  or  deletion  of  the 
activity  from  the  project  if  established 
goals  and  objectives  were  not 
accomplished  or  were  delayed;  and 

d.  Other  pertinent  information, 
including  the  analysis  of  information 
collected. 

2.  Financial  status  reports  are 
required  no  later  than  90  days  after  the 
end  of  each  budget  period. 

3.  Final  financial  status  and 
performance  reports  are  required  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1. 

AR-l     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic  Minorities 

in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-l  2    Lobbying  Restrictions 
AR-13    Prohibition  on  Use  ofCDC  Funds  for 

Certain  Gun  Control  Activities 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  301(a),  391,  and  393  (42  U.S.C. 


241(a),  280b,  and  280b-la)  of  the  Public 
Health  Service  Act,  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.262. 

K.  Where  To  Obtain  Additional 
Information 

This  and  all  other  CDC 
Aimoimcements  may  be  foimd  and 
downloaded  from  the  CDC  homepage. 
Internet  address:  http://www.cdc.gov 
(click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  irom:  Ricky 
Willis,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99067,  Centers  for 
Disease  Control  and  Prevention  2920 
Brandywine  Road,  Suite  3000,  Mailstop 
E-13,  Atlanta,  GA  30341-4146; 
Telephone  (770)  488-2719;  E-mail: 
rqwO@cdc.gov 

For  program  technical  assistance 
contact:  Wendy  Watkins,  Project  Officer, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
NE,  Mailstop  K-60,  Atlanta,  GA 
30341  ;Telephone  (770)-488-1567;  E- 
mail  address:  dmw7@cdc.gov 

Dated:  May  19. 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control,  and  Prevention 

(CDC). 

[FR  Doc.  99-13141  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99100] 

Human  Immunodeficiency  Virus  (HIV) 
Related  Applied  Research  and 
Professional  Education  Projects; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  beginning  in  fiscal 
year  (FY)  1999  for  cooperative 
agreements  to  conduct  himian 
immunodeficiency  virus  (HIV)  related 


applied  research  and  professional 
education  in  the  control  and  prevention 
of  HIV.  The  purpose  of  this  program  is 
to  encourage  new  and  innovative 
methods  to  further  the  prevention  of 
HIV  infection.  Projects  that  will  be 
considered  for  funding  are  applied 
research  or  professional  education  for 
the  control  and  prevention  of  HIV.  This 
program  addresses  the  "Healthy  People  . 
2000"  priority  areas  of  HIV  Infection, 
SexuaUy  Transmitted  Diseases,  and 
Immunization  and  Infectious  Diseases. 

National  Program  Goals 

CDC's  national  strategic  goals  for  the 
programs  supported  by  the  National 
Center  for  PUV,  STDs  and  TB  Prevention 
are: 

.  1 .  Increase  public  imderstanding  of, 
involvement  in,  and  support  for  HIV, 
STDs,  and  TB  prevention. 

2.  Ensure  completion  of  therapy  for 
persons  identified  with  active  TB  or  TB 
infection. 

3.  Prevent  or  reduce  behaviors  or 
practices  that  place  persons  at  risk  for 
HTV  and  STDs  infection  or,  if  already 
infected,  place  others  at  risk. 

4.  Increase  individual  knowledge  of 
HIV  sero  status  and  improve  referral 
systems  to  appropriate  prevention  and 
treatment  services. 

5.  Assist  in  building  and  maintaining 
the  necessary  State,  local,  and 
community  infrastructure  and  technical 
capacity  to  carry  out  necessary 
prevention  programs. 

6.  StrengUien  the  current  systems  and 
develop  new  systems  to  accurately 
monitor  HTV,  STDs,  and  TB,  as  a  basis 
for  assessing  and  directing  prevention 
programs. 

B.  Eligible  Applicants 

Eligible  applicants  will  include 
universities,  colleges,  research 
institutions,  hospitals,  public  and 
private  non-profit  organizations, 
community-based,  national,  and 
regional  organizations.  State  and  local 
governments  or  their  bona  fide  agents  or 
instrumentalities,  federally  recognized 
Indian  Tribal  governments,  Indian  tribes 
or  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4]  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1999  to  fund  approximately  four 
awards.  It  is  expected  that  the  average 
award  will  be  $125,000,  ranging  from 
$100,000^300,000.  Funding  estimates 
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are  subject  to  cheinge.  It  is  expected  that 
awards  will  begin  in  September,  1999, 
and  will  be  made  for  a  12  month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  are 
subject  to  change.  Continued  support  in 
future  years  will  be  based  on  the 
availability  of  funds  and  success  in 
demonstrating  progress  toward 
achievement  of  objectives. 

Program  Priority  Areas 

Funding  Priorities 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  All  comments  received 
within  30  days  after  publication  in  the 
Federal  Register  will  be  considered 
before  the  final  funding  priority  is 
established.  If  the  fundiag  priority 
changes  because  of  comments  received, 
a  revised  announcement  will  be 
published  in  the  Federal  Register,  and 
revised  applications  will  be  accepted 
before  the  final  selections  are  made. 
Address  comments  to  the  Grants 
Management  Specialist  listed  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

1.  Among  HIV-infected  persons 
receiving  medical  care,  prevent 
development  of  opportunistic  infections 
and  prevent  or  delay  progression  to 
AIDS  and  death. 

2.  Develop,  pilot,  evaluate,  and 
transfer  technology  of  HIV  rapid  testing 
and  counseling  strategies. 

3.  Among  national  organizations 
representing  health  professionals  who 
provide  prenatal  or  neonatal  care,  assist 
in  the  national  dissemination  of 
perinatal  HIV  transmission  information, 
resources,  and  interventions  to 
pediatricians,  obstetricians,  family 
practitioners,  nurse  practitioners,  and 
other  health  care  providers. 

4.  The  identification  and 
characterization  of  recentiy  HIV- 
infected  persons  in  specific  populations 
or  geographic  areas;  or  the  assessment  of 
HIV  incidence  in  selected  high-risk 
populations  or  social  networks  in 
geographically-defined  conununities 
where  HTV  incidence  is  known  or 
expected  to  be  high;  or  use  of  HIV 
incidence  data  to  evaluate  prevention 
interventions. 

5.  Develop  and  implement  methods  to 
improve  access  to  care  of  HIV-infected 
person  and  to  reduce  HTV  associated 
morbidity  and  mortality  among  persons 
in  medical  care. 

6.  Pilot  test,  implement,  and  evaluate 
perinatal  HIV  transmission  prevention 
programs  to  domestic  and  global 
prevention  partners,  e.g.,  ministries  of 
health,  UNAIDS,  UNICEF. 


D.  Program  Requirements 

Recipient  activities  to  achieve  the 
purposes  of  this  program  will  vary  by 
project.  CDC  will  be  responsible  for  the 
activities  under  CDC  Activities. 

1.  Recipient  Activities  (applied 
research). 

a.  Complete  the  development  of  the 
research  protocol. 

b.  Carry  out  the  activities  according  to 
the  approved  protocol. 

c.  Ensure  that  appropriate  approvals 
are  seciired  for  the  protection  of  himian 
subjects.  Office  of  Management  and 
Budget  and  Paperwork  Reduction  Act, 
privacy,  confidentiality,  and  data 
security. 

d.  Compile  and  disseminate  findings. 

2.  Recipient  Activities  (prdfessionsd 
education). 

a.  Develop  and  disseminate  HIV 
prevention  education  and  training 
programs  and  materials. 

b.  Evaluate  the  materials  and  their 
dissemination. 

c.  Report  and  disseminate  results  and 
recommendations  and  relevant  HIV 
prevention  and  education  and  training 
information  to  appropriate  health-care 
providers,  HIV/ AIDS  prevention  and 
service  organizations,  and  the  general 
public. 

3.  CDC  Activities. 

a.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of.4he 
project  through  periodic  site  visits, 
frequent  telephone  calls,  and  review  of 
technical  reports  and  interim  data 
analysis. 

b.  For  recipients  whose  project 
involves  collaboration  with  a  State  or 
local  health  department,  CDC  will  assist 
in  fecilitating  the  planning  and 
implementation  of  the  necessary 
linkages  with  local  or  State  health 
departments  and  assist  with  the 
developmental  strategies  for  applied 
clinical  or  prevention  oriented  research 
programs. 

c.  Facilitate  the  technological  and 
methodological  dissemination  of 
successful  prevention  and  intervention 
models  among  appropriate  target 
groups,  such  as.  State  and  local  health 
departments,  community  based 
organizations,  and  other  health 
professionals. 

d.  As  requested,  provide  technical 
assistance  in  planning  and  evaluating 
strategies  and  protocols. 

E.  Application  Content 

Letter  of  hitentCLOI) 

Potential  applicants  must  submit  an 
original  and  two  copies  of  a  two-page 
typewritten  Letter  of  Intent  (LOI)  that 
briefly  describes  the  tide  of  the  project, 
purpose  and  need  for  the  project,  and 


funding  priority  which  it  addresses. 
Current  recipients  of  CDC  funding  mtist 
provide  the  award  number  and  title  of 
the  funded  programs.  No  attachments, 
booklets,  or  other  documents 
accompanying  the  LOI  will  be 
considered. 

LOI's  will  be  reviewed  by  CDC 
program  staff  and  an  invitation  to 
submit  a  fuU  application  will  be  made 
based  on  the  dociunented  need  for  the 
proposed  project,  relationship  to 
funding  priorities,  and  the  availability 
of  funds.  LOI's  may  focus  on  more  than 
one  programmatic  priority  area. 

An  invitation  to  submit  a  full 
application  does  not  constitute  a 
commitment  by  CDC  to  fund  the 
applicant. 

Application 

Applications  may  be  submitted  only 
after  a  Letter  of  Intent  has  been 
approved  by  CDC  and  a  written 
invitation  from  CDC  has  been  extended 
to  the  prospective  applicant.  AppUcants 
who  are  invited  to  submit  a  full 
application  must  submit  the  original 
and  five  copies  of  PHS-398  (OMB 
Nimiber  0925-0001)  (adhere  to  the 
instructions  on  the  Errata  Instruction 
Sheet  for  PHS  398).  Forms  are  in  the 
application  kit  The  application 
narrative  should  consist  of: 

1.  Abstract  (Not  to  exceed  1  page):  An 
executive  summary  of  your  program 
covered  under  this  announcement, 
specifying  whether  your  program  is 
applied  research  or  professional 
education. 

2.  Program  Plan  (Not  to  exceed  10 
pages):  In  developing  the  application 
under  this  announcement,  please  review 
the  recipient  activities  and,  in 
particular,  evaluation  criteria  and 
respond  concisely  and  completely. 

3.  Budget:  Submit  an  itemized  budget 
and  supporting  justification  that  is 
consistent  with  your  proposed  program 
plan. 

F.  Submission  and  Deadlines 

Letter  of  hitent  (LOI) 

One  Original  and  Two  Copies  of  the 
LOI  must  be  postmarked  on  or  before 
Jime  21, 1999.  (Facsimiles  Are  Not 
Acceptable.) 

Application 

Submit  the  original  and  five  copies  of 
the  application  on  Form  PHS  398  (OMB 
Number  0925-0001).  Forms  are 
available  at  the  following  Internet 
address:  HTTP://WWW.CDC.GOV/OD/ 
PGO/FROMINFO.HTM  or  in  the 
application  kit.  On  or  before  July  23, 
1999,  submit  your  application  to  the 
Grants  Management  Specialist  listed  in 
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the  "Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Letters  of  Intent  and 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  objective  review 
committee.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Applications  that  do  not  meet  these 
criteria  are  considered  late  applications 
and  will  be  returned  to  the  applicant 
without  review. 

G.  Evaluation  Criteria 

Letters  of  Intent  responding  to  this 
annoimcement  will  be  evaluated  on  the 
docimiented  need  for  the  proposed 
activities  and  the  relationship  to  the 
listed  funding  priorities. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Applied  Research 

a.  The  inclusion  of  a  brief  review  of 
the  scientific  literature  pertinent  to  the 
study  being  proposed  and  specific 
research  questions  or  hypotheses  that 
will  guide  the  research.  The  originality 
and  need  for  the  proposed  research,  the 
extent  to  which  it  does  not  replicate 
past  or  present  research  efforts,  and  how 
findings  will  be  used  to  guide 
prevention  and  control  efforts.  (25 
points) 

b.  The  quality  of  the  plans  to  develop 
and  implement  the  study,  including  the 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mut\ial 
benefits.  (25  points) 


c.  Extent  to  which  proposed  activities, 
if  well  executed,  support  attaining 
project  objectives.  (25  points). 

d.  Extent  to  which  personnel  involved 
in  this  project  are  qualified,  including 
evidence  of  past  achievements 
appropriate  to  the  project,  and  realistic 
and  sufficient  time  commitments. 
Evidence  of  adequacy  of  facilities  and 
other  resources  supported  to  carry  out 
the  project.  (25  points). 

e.  Otner  (not  scored). 

(1)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  the  fiinds,  and 
allowable.  All  budget  categories  shoiild 
be  itemized. 

(2)  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  hiunan  subjects? 

2.  Professional  Education 

a.  Extent  to  which  the  applicant 
demonstrates  the  scientific  soimdness  of 
the  technology  to  be  transferred.  (25 
points) 

b.  The  extent  to  which  the  applicant's 
description  of  the  proposed  material 
relates  to  HIV  prevention  and  education, 
responds  to  a  specific  public  health 
need,  and  can  be  expected  to  influence 
public  health  practices.  (25  points) 

c.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program.  (25  points) 

d.  The  degree  to  which  the 
application  demonstrates  that  all  key 
persoimel  have  education  and  expertise 
relative  to  its  objectives.  (25  points) 

e.  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  the  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

Fimding  decisions  on  approved 
applications  wiU  depend  on  the  area  of 
interest  of  the  proposals,  their 
relationship  to  NCHSTP  National 
Program  Goals,  and  the  quality  of  the 
application. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  An  annual  progress  report, 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  attachment  1  in  the 
application  kit. 
AR-1 — Human  Subjects  Requirements 

(applied  research  only) 
AR-2 — Inclusion  of  Women  and  Racial 

and  Ethnic  Minorities  in  Research 

Requirements  (applied  research  only) 
AR-4— HIV/AIDS  Confidentiality 

Provisions 
AR-5— HIV  Program  Review  Panel 

Requirements 
AR-6 — ^Patient  Care  Prohibitions 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-11— Healthy  People  2000 
AR-12 — Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  section 
317(k)(2)(42  U.S.C.  247b(k)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  numbers  are 
93.941,  HIV  Demonstration,  Research, 
Pubhc  and  Professional  Education; 
93.943,  Epidemiologic  Research  Studies 
of  Acquired  hnmimodeficiency 
Syndrome  (AIDS)  and  Himian 
Immunodeficiency  Virus  (HIV)  Infection 
in  Selected  Population  Groups. 

J.  Where  to  Obtain  Additional 
Infiirmation 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-472-6874. 
You  will  be  asked  to  leave  your  name 
and  address  and  will  be  instructed  to 
identify  the  announcement  of  interest. 

This  and  other  CDC  annoujicements 
are  also  available  through  the  CDC  home 
page  on  the  Internet.  The  address  for  the 
CDC  home  page  is  HTTP:// 
www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from:  Sheryl  Disler,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Mailstop  E-15, 
Room  3000,  Atlanta,  GA  30341-4146, 
telephone  (770)  488-2756  or  facsimile  at 
(770)  488-2777,  or  INTERNET  address: 
HTTP://WWW.SJD9@CDC.GOV 

You  may  obtain  programmatic 
technical  assistance  from:  Peggy  Bloom, 
National  Center  for  HIV,  STD  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  NE,  Atlanta,  GA  30333, 
Telephone  (404)  639-0927,  INTERNET 
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address:  HTTP:// 
WWW.PMB1@CDC.GOV 

Dated:  May  19, 1999. 
lohn  L.  Williams, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-13140  Filed  5-24-99;  8:45  am] 
BILUNG  CODE  4163-1B-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  991 39] 

Grants  for  Minority  Health  Statistics 
Dissertation  Research;  Notice  of 
Availability  of  Funds;  Amendment 

A  notice  annoiincing  the  availability 
of  Fiscal  Year  1999  funds  to  fund  Grants 
for  Minority  Health  Statistics 
Dissertation  Research  which  was 
published  in  the  Federal  Register  on 
May  18, 1999,  (Vol.  64,  No.  95,  Pages 
26975-26977).  The  notice  is  amended  as 
follows: 

On  page  26975,  Second  Column, 
imder  Section  C.  Availability  of  Funds, 
delete  the  last  two  sentences.  Add  the 
following  sentence: 

The  awards  will  be  made  for  a  12- 
month  budget/project  period. 

Dated:  May  19, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-13142  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-1 387] 

Agency  Information  Collection 
Acthrlties;  Agency  Emergency 
Processing  Request  Under  0MB 
Review;  Survey  of  Licensed  Biologies 
Manufacturers  and  Registered  Blood 
Establishments  for  Year  2000 
Compliance 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  proposed  collection  of 


information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  concerns  a  survey  of 
manufactiuers  of  biological  products, 
including  both  licensed  biologies 
manufacturers  and  registered  blood 
establishments,  to  obtain  information 
about  the  Year  2000  compliance  status 
of  the  facilities  used  to  manufacture 
related  products.  The  information 
will  be  made  available  to  the  public  via 
FDA's  web  site. 

DATES:  Submit  wrritten  comments  on  the 
collection  of  information  by  June  1, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(j)  of  the  PRA  (44 
U.S.C.  3507(j))  and  5  CFR  1320.13.  FDA 
is  requesting  certain  information  on  the 
Year  2000  compliance  status  of 
biologies  manuifactiuing  processes.  This 
information  is  needed  immediately  in 
order  to  allow  the  agency  to:  (1)  Assess 
the  impact  of  the  Year  2000  problem  on 
the  continued  availability  of  an 
adequate  supply  of  safe  and  effective 
biological  products,  (2)  properly  advise 
the  healthcare  industry  and  U.S.  public 
regarding  the  preparedness  of  the 
biologies  industry,  and  (3)  assess  the 
need  for  additional  government  actions 
to  address  potential  supply  disruptions. 
This  information  is  essential  to  the 
mission  of  the  agency.  The  potential 
existence  of  the  Year  2000  problems  in 
the  biologies  industry  could  pose 
potentially  serious  health  and  safety 
consequences.  The  use  of  normal 
clearance  procedures  would  prolong  the 
time  needed  to  assess  the  Year  2000 
compliance  by  regulated  industry. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  qf  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Survey  of  Licensed  Biologies 
Manufacturers  and  Registered  Blood 
Establishments  for  Year  2000 
Compliance 

Facilities  will  be  asked  to  provide 
information  about  their  Year  2000 
readiness.  They  will  also  be  asked  if 
they  have  established  contingency  plans 
to  address  potential  Year  2000  related 
problems  and  if  those  contingency  plans 
address  issues  with  foreign  suppliers. 
The  request  will  ask  licensed 
manufacturers  if  they  expect  to  file 
supplements  to  their  applications  for 
Year  2000  related  manufacturing 
changes  or  as  part  of  contingency 
planning.  The  survey  will  also  request 
manufacturers  to  provide  information 
about  their  plans  and  capability  to 
increase  production  should  there  be  an  , 
increased  demand  for  their  products. 
The  survey  will  request  that  - 
respondents  identify  contact 
information,  including,  where  available, 
the  address  of  a  web  site  where  more 
information  about  their  Year  2000 
activities  can  be  foimd.  The  respondents 
will  be  able  to  provide  information  via 
facsimile  or  paper  copy. 

FDA  intends  to  use  the  survey 
information  to  provide  information  to 
health  care  providers  and  the  general 
public  on  the  status  of  Year  2000 
readiness  of  biologies  facilities.  FDA 
needs  this  information  in  a  timely 
manner  so  as  to  have  sufficient  time  in 
which  to  analyze  the  data  received  and 
make  the  information  available. 

Respondents:  Licensed  biologies 
manuJFaeturers  and  registered  blood 
establishments. 

FDA  estimated  the  number  of 
respondents  through  its  licensing  and 
registration  data  bases.  FDA  estimates 
that  it  will  take  firms  an  average  of  18 
hours  to  collect,  prepare,  and  submit  the 
requested  information. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 
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Table  1  .—Estimated  Annual  Reporting  Burden^ 

No.  of  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

3.600 
Total 

1 

3,600 

18 

64,800 
64.800 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  May  19, 1999. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-13152  Filed  5-24-99;  8:45  am] 
BIUJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99N-1270] 

N«w  Monographs,  Revisions  of  Certain 
Food  Chemicals  Codex  Monographs, 
artd  New  General  Analytical  Procedure; 
Opportunity  for  Public  Comment 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
(5pportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex  specification 
monographs  in  the  fourth  edition,  on 
proposed  new  specification 
monographs,  and  on  a  proposed  new 
general  analytical  procedure.  New 
specification  monographs  for  certain 
substances  used  as  food  ingredients; 
additions,  revisions,  and  corrections  to 
current  monographs:  and  a  new  general 
analytical  procedure  to  replace  an 
existing  procedure  are  being  prepared 
by  the  National  Academy  of  Sciences/ 
Institute  of  Medicine  (NAS/IOM) 
Committee  on  Food  Chemicals  Codex 
(the  committee).  This  material  is 
expected  to  be  presented  in  the  next 
publication  of  the  Food  Chemicals 
Codex  (the  second  supplement  to  the 
fourth  edition)  scheduled  for  public 
release  in  the  spring  of  2000. 

DATES:  Written  comments  by  Jidy  9, 
1999.  (The  committee  advises  that 
comments  received  after  this  date  may 
not  be  considered  for  the  second 
supplement  to  the  fourth  edition. 
Comments  received  too  late  for 
consideration  for  the  second 
supplement  will  be  considered  for  later 
supplements  or  for  a  new  edition  of  the 
Food  Chemicals  Codex.) 


ADDRESSES:  Submit  written  comments 
and  supporting  data  and  docimientation 
to  the  NAS/IOM  Committee  on  Food 
Chemicals  Codex/FC)-3042,  National 
Academy  of  Sciences,  2101  Constitution 
Ave.  NW.,  Washington,  DC  20418. 
Copies  of  the  new  monographs,  the 
proposed  revisions  to  current 
monographs,  and  the  proposed  new 
general  analytical  procedm-e  may  be 
obtained  upon  written  request  from 
NAS  (address  above)  or  may  be 
examined  at  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests  for 
copies  should  specify  by  name  the 
monographs  or  general  analytical 
procediu-e  desired.  Copies  may  also  be 
obtained  through  the  Internet  at  "http:/ 
/www2.nas.edu/codex". 
FOR  FURTHER  INFORMATION  CONTACT: 
Project  Director/FO-3042,  Committee 
on  Food  Chemicals  Codex,  Food  and 
Nutrition  Board,  National  Academy  of 
Sciences,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  202-334-2580; 
or  Paul  M.  Kuznesof,  Division  of 
Product  Manufactiu'e  and  Use  (HFS- 
246),  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3009. 
SUPPLEMENTARY  INFORMATION:  By 
contract  with  NAS/IOM,  FDA  supports 
the  preparation  of  the  Food  Chemicals 
Codex,  a  compendium  of  specification 
monographs  for  substances  used  as  food 
ingredients.  Before  any  specifications 
are  included  in  a  Food  Chemicals  Codex 
publication,  public  announcement  is 
made  in  the  Federal  Register.  All 
interested  parties  are  invited  to 
comment  and  to  make  suggestions  for 
consideration.  Suggestions  should  be 
accompanied  by  supporting  data  or 
other  documentation  to  facilitate  and 
expedite  review  by  the  committee. 

In  the  Federal  Register  of  March  28, 
1997  (62  FR  14911),  and  December  3, 
1996  (61  FR  64098),  FDA  announced 
that  the  committee  was  considering 
additional  new  monographs  and  a 
nimiber  of  monograph  revisions  for 
inclusion  in  the  first  supplement  to  the 
fourth  edition  of  the  Food  Chemicals 
Codex.  The  first  supplement  to  the 


fourth  edition  of  the  Food  Chemicals 
Codex  was  released  by  the  National 
Academy  Press  (NAP)  in  September 
1997.  It  is  now  available  for  sale  from 
NAP  (1-800-624-6242;  202-334-3313;   ' 
FAX  202-334-2451;  Internet  "http:// 
www.nap.edu")  2101  Constitution  Ave. 
NW.,  Lockbox  285,  Washington,  DC 
20055.  hi  the  Federal  Register  of 
January  29, 1999  (64  FR  4667),  FDA 
announced  that  the  committee  is 
considering  new  and  revised 
monographs  and  new  and  revised 
general  analytical  procedures  for 
inclusion  in  the  second  supplement  to 
the  fourth  edition  of  the  Food  Chemicals 
Codex. 

FDA  now  gives  notice  that  the 
committee  is  soliciting  comments  and 
information  on  additional  proposed  new 
monographs,  proposed  changes  to 
certain  current  monographs,  and  a 
proposed  new  general  analytical 
procedure.  These  new  monographs, 
revised  monographs,  and  the  new 
general  analytical  procedure  are  also 
expected  to  be  published  in  the  second 
supplement  to  the  fourth  edition  of  the 
Food  Chemicals  Codex.  Copies  may  be 
obtained  upon  written  request  from 
NAS  at  the  address  listed  previously  or 
through  the  Internet  at  "http:// 
www2.nas.edu/codex". 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  monographs 
and  general  analytical  procedures  or 
revised  monographs  into  FDA 
regulations  without  ample  opportunity 
for  public  comment.  If  FDA  decides  to 
propose  the  adoption  of  new 
monographs  and  changes  that  have 
received  final  approval  of  the 
committee,  it  will  annoimce  its 
intention  and  provide  an  opportunity 
for  public  comment  in  the  Federal 
Register. 

The  committee  invites  comments  and 
suggestions  by  all  interested  parties  on 
specifications  to  be  included  in  the 
proposed  new  monographs  (4),  revisions 
of  ctirrent  monographs  (8),  and  a  new 
general  analyticad  procedure  listed 
below: 

I.  Proposed  New  Monographs 

Sheanut  Oil,  Refined 
1-Camitine 


Ferric  Citrate 
Ferrous  Citrate 

n.  Current  Monographs  to  which  the 
Committee  Proposes  to  Make  Revisions 

Calcium  Citrate  (reduce  the  lead  limit 
and  revise  the  fluoride  limit  test  to  an 
ion-selective  electrode  procedure) 
Cellulose  Gum  (change  the 
identification  tests  and  heavy  metals 
procedures) 

Diatomaceous  Earth  (modify  the 
description  and  the  pH  specification  to 
include  acid-washed  powders) 
Magnesiimi  Phosphate,  Tribasic  (change 
the  assay  procedure,  reduce  the  lead 
and  heavy  metals  limits) 
Nickel  (revise  the  assay  procedure  for 
sponge  nickel  catalyst  to  provide 
sufficient  complexing  agent, 
dimethylglyoxime) 

Sodium  Erythorbate  (add  specification 
for  loss  on  dr3ang) 

Sucrose  (reduce  lead  limit) 
Terpene  Resin,  Synthetic  (delete  the 
arsenic  specification,  revise  the 
saponification  value  test) 

m.  Proposed  New  Goieral  Analytical 
Procedure 

Total  Unsaturation  (replace  method 
with  one  using  Foiurier  transform 
infrared  multivariate  analysis) 

hiterested  persons  may,  on  or  before 
July  9, 1999,  submit  to  NAS  written 
comments  regarding  the  monographs 
and  general  analytical  procedure  listed 
in  this  notice.  Timely  submission  will 
ensiu«  that  conunents  are  considered  for 
the  second  supplement  to  the  fourth 
edition  of  the  Food  Chemicals  Codex. 
Comments  received  after  this  date  may 
not  be  considered  for  the  second 
supplement,  but  will  be  considered  for 
subsequent  supplements  or  for  a  new 
edition  of  the  Food  Chemicals  Codex. 
Those  wishing  to  make  comments  are 
encouraged  to  submit  supporting  data 
and  documentation  with  dieir 
comments.  Two  copies  of  any  comments 
regarding  the  monographs  or  the  general 
analjrtical  procedure  listed  in  this  notice 
are  to  be  submitted  to  NAS  (address 
above).  Comments  and  supporting  data 
or  documentation  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  each  submission  should 
include  the  statement  that  it  is  in 
response  to  this  Federal  Register  notice. 
NAS  will  forward  a  copy  of  each 
comment  to  the  Dockets  Management 
Branch  (address  above).  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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Dated:  May  17, 1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy.  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-13092  Filed  5-24-99;  8:45  am] 
BHJJNO  CODE  41«MI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiftes  of  HeaNh 

PrincHilM  for  Raclplema  of  MH 
naaaarch  Gtama  and  Cowtracte  on 
Obtaining  and  Dioaomlnalini 
Blowiadieal  ntMafch  Woaoufcaa: 


AGENCY:  National  Institutes  of  Health 
(NIH),  Public  Health  Service,  DHHS. 
ACnON:  Notice. 

Introduction:  The  National  Institutes 
of  Health  (NIH)  is  seeking  comments  on 
a  proposed  policy  entitled  SHARING 
BIOMEDICAL  RESEARCH  RESOURCES: 
Principles  and  Guidelines  for  Recipients 
of  NIH  Research  Grants  and  Contracts. 
This  policy  represents  part  of  the  overall 
implementation  of  recommendations 
made  by  the  Advisory  Committee  to  the 
Director  (ACD)  to  Dr.  Harold  Varmus, 
Director,  NIH.  Dr.  Varmus  requested 
that  a  WcH-king  Group  of  the  ACD  look 
into  problems  encountered  in  the 
dissemination  and  use  of  proprietary 
research  tools,  the  competing  interests 
of  intellectual  property  owners  and 
research  users  underlying  these 
problems,  and  possible  NIH  responses. 
One  of  the  recommendations  in  the 
Report  was  that  NIH  issue  guidance  to 
the  recipients  of  NIH  fundkig. 

Purpose:  This  policy  is  a  two-part 
dociunent,  consisting  of  Principles  to  set 
forth  the  fundamentad  concepts  and 
Guidelines  to  provide  specific 
information  to  patent  and  license 
professionals  for  implementation.  The 
purpose  of  these  Priaciples  and 
Gmdelines  is  to  assist  NIH  funding 
recipients  in  determining  (1)  reasonable 
terms  and  conditions  for  making  NIH- 
funded  research  resources  available  to 
scientists  in  other  institutions  in  the 
public  and  private  sectors 
(disseminating  research  tools),  and  (2) 
restrictions  to  accept  as  a  condition  of 
receiving  access  to  research  tools  for  use 
in  NIH-funded  research  (importing 
research  tools).  The  intent  is  to  help 
Recipients  ensure  that  the  conditions 
they  impose  and  accept  on  the  transfer 
of  research  tools  will  facilitate  further 
biomedical  research,  consistent  with  the 
requirements  of  the  Bayh-Dole  Act  and 
NIH  funding  agreements. 


Request  for  Comments:  NIH  is  seeking 
comment  not  only  from  NIH  grantees, 
but  from  the  full  range  of  academic,  not- 
for-profit,  government,  and  private 
sector  participants  in  biomedical 
research  and  development.  Widespread 
comment  and  participation  by  varied 
stakeholders  in  the  biomedical  research 
and  development  enterprise  is  critical  if 
these  Principles,  and  their 
implementing  Guidelines,  are  to  be 
effective  in  guiding  the  interactions  of 
NIH  funding  recipients  with  these 
sectors.  It  is  also  hoped  that  these 
Principles  and  Guidelines  will  be 
adopted  by  the  wider  research 
community  so  that  all  biomedical 
research  and  development  can  be 
sjmergistic  and  accelerated. 

The  NIH  welcomes  public  comment 
on  the  full  text  of  the  Principles  and 
Guidelines,  set  forth  below.  Comments 
should  be  addressed  to:  Research  Tool 
Guidelines  Project,  Ms.  Barbara  M. 
McGarey,  J.D.,  NIH  Office  of  Technology 
Transfer,  6011  Executive  Boulevard, 
Suite  325  Rockville,  MD  20852-3804. 
Comments  may  also  be  sent  by  fecsimile 
transmission  to  the  Research  Tool 
Guidelines  Project,  Ms.  Barbara  M. 
McGarey,  at  (301)  402-3257,  or  by  e- 
mail  to  nihottdod.nih.gov. 
DATES:  Comments  must  be  received  by 
NIH  on  or  before  August  23, 1999. 

Dated:  May  18, 1999. 
Maria  C.  Freire, 

Director.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 

Glaring  Biomedical  Research 
Resources 

Principles  and  Guidelines  for  Recipients 
of  NIH  Research  Grants  and  Contracts 

lotrodaction 

The  National  Institutes  of  Health  is 
dedicated  to  the  advancement  of  health 
through  science.  As  a  public  sponsor  of 
biomedical  research,  NSi  has  a  dual 
interest  in  accelerating  scientific 
discovery  and  facilitating  product 
development.  In  1997,  Dr.  Harold 
Varmus,  Director,  NIH  requested  that  a 
Working  Group  of  the  Advisory 
Committee  to  the  Director  look  into 
problems  encoimtered  in  the 
disseminatioB  and  use  of  unique 
research  resources,  the  competing 
interests  of  intellectual  property  owners 
and  research  tool  users,  and  possible 
NIH  responses.'  The  Working  Group 


>  The  tenn  "unique  research  resource"  is  used  in 
its  broadest  sense  to  embrace  the  full  range  of  tools 
that  scientists  use  in  the  laboratory,  including  cell 
lines,  monoclonal  antibodies,  reagents,  animd 
models,  growth  factors,  combinatorial  chemistry 
and  ON  A  libraries,  clones  and  cloning  tools  (such 
as  PCR),  methods,  laboratory  equipment  and 
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found  that  intellectual  property 
restrictions  can  stifle  the  broad 
dissemination  of  new  discoveries  and 
limit  future  avenues  of  research  and 
product  development. 

At  the  same  tmie,  reasonable 
restrictions  on  the  dissemination  of 
research  tools  are  sometimes  necessary 
to  protect  legitimate  proprietary 
interests  and  to  preserve  incentives  for 
commercial  development.  One  of  the 
recommendations  of  the  Working  Group 
was  that  NIH  issue  guidance  to  its 
funding  recipients  to  assist  them  to 
achieve  the  appropriate  balance.  This 
two-part  document,  consisting  of 
Principles  to  set  forth  the  fundamental 
ccMicepts  and  Guidelines  to  provide 
specific  information  to  patent  and 
license  professionals  for 
implemraitation,  represents  that 
guidance. 

A  copy  of  the  full  Report  of  the 
Working  Group,  with  more  detailed 
background  iniformation,  is  available  at 
the  NUH  web  site,  www.nih.gov/ 
welcome/fonmi,  or  from  the  NIH  Office 
of  the  Director. 

PriBcifles 

1.  Ensure  Academic  Freedom  and 
Publication 

Academic  research  freedom  based 
upon  collaboration,  and  the  scrutiny  of 
research  findings  within  the  scientific 
community,  are  at  the  heart  of  the 
scientific  enterprise.  Institutions  that 
receive  NIH  research  funding  through 
grants  or  contracts  ("Recipients")  have 
an  obligation  to  preserve  research 
freedom  and  ensxire  timely  disclosure  of 
their  scientists'  research  findings 
through,  for  example,  publications  and 
presentations  at  scientific  meetings. 
Recipients  are  expected  to  avoid  signing 
agreements  that  imduly  limit  the 
freedom  of  investigators  to  collaborate 
and  publish. 

Reasonable  restrictions  on 
collaboration  by  academic  researchers 
involved  in  sponsored  research 
agreements  with  an  industrial  partner 
that  avoid  conflicting  obligations  to 
other  industrial  partners,  are  understood 
and  accepted.  Similarly,  brief  delays  in 
publication  may  be  appropriate  to 
permit  the  filing  of  patent  applications 
and  to  ensure  that  confidential 
information  obtained  from  a  sponsor  or 


machines.  The  tenns  "research  tools"  and 
"materials"  are  used  throughout  this  document 
interchangeably  with  "unique  research  resources." 
Databases  and  materials  subject  to  copyright,  such 
as  software,  are  also  research  tools  in  many 
contexts.  Although  the  information  provided  here 
may  be  applicable  to  such  resources,  the  NIH 
recognizes  that  databases  and  software  present 
unique  questions  which  cannot  be  fully  explored  in 
this  document. 


the  provider  of  a  research  tool  is  not 
inadvertently  disclosed.  However, 
excessive  pi^Ucation  delays  or 
requirements  for  editorial  control, 
approval  of  puUications,  or  withholding 
of  data  all  imdermine  the  credibility  of 
research  results  and  are  unacceptaUe. 

2.  Ensure  Appropriate  Imphm&ntation 
of  the  Bayh-Dole  Act 

When  a  Recipirait's  researdi  work  is 
funded  by  NIH.  the  activity  is  subject  to 
various  laws  and  regulations,  including 
the  Bayh-Dole  Act  (Public  Law  9&-517). 
Generally,  Recipients  must  maximize 
the  use  of  their  research  findings  by 
making  th«n  available  to  the  research 
ccMnmunity  and  the  public,  and  through 
their  timely  transfer  to  industry  for 
commercializaticm. 

The  ri^t  of  Recipients  to  retain  title 
to  inventims  made  with  NIH  funds 
comes  with  the  corresponding 
oUigations  to  {womote  utUizatioa, 
cmnmerdalization,  and  public 
availability  of  these  inventicms.  The 
Bayh-Dole  Act  encourages  Recipients  to 
patent  and  license  subfect  inventions  as 
one  means  of  fulfilling  these  obligations. 
However,  the  use  of  patents  and 
exclusive  licenses  is  not  the  only,  ma  in 
some  cases  the  most  appropriate,  means 
of  implementing  the  Act.  Where  the 
subject  invention  is  useful  primarily  as 
a  research  tool,  inappropriate  licensing 
practices  are  likely  to  thwart  rather  than 
promote  utilization,  commercialization 
and  public  availability  of  the  invention. 

Restrictive  licensing,  especially  when 
coupled  with  indiscriminate  use  of  the 
patent  system,  can  be  antithetical  to  the 
goals  of  the  Bayh-Dole  Act,  such  as 
where  these  are  employed  primarily  for 
financial  gain.  Utilization, 
commercialization  and  public 
availability  of  technologies  that  are 
useful  primarily  as  research  tools  rarely 
require  patent  protection;  further 
research,  development  and  private 
investment  are  not  needed  to  realize 
their  usefulness  as  research  tools.  In 
such  cases,  the  goals  of  the  Act  can  be 
met  through  publication,  deposit  in  an 
appropriate  databank  or  repository, 
widespread  non-exclusive  licensing  for 
nominal  or  cost-recovery  fees,  or  any 
other  nimiber  of  dissemination 
techniques. 

In  aadition,  commercialization  and 
product  development  becomes  more 
encumbered  as  the  number  of 
stakeholders  lajring  claim  to  prospective 
revenues  increases.  Proprietary  rights  in 
research  tools  that  do  not  require  further 
development  may  function  more  as  a  tax 
on  commercial  development  than  as  a 
soim:e  of  rights  to  preserve  the  viability 
of  end  products  and  to  motivate  further 
investment.  While  such  a  tax  may 


benefit  the  public  by  providing  a 
financial  ret\im  on  the  researtih 
investment,  it  may  not  always  represent 
the  appropriate  valuation  of  a  research 
tool  and  therefore  serve  as  a 
disincentive  to  private  sector  use  of  the 
inventicm. 

3.  Minimize  Administrative 
Impediments  to  Academic  Research 

Each  iteration  in  a  negotiation  over 
the  terms  of  a  license  agreement  or 
materials  transfer  agreement  delays  the 
raoment  when  a  research  tool  may  be 
put  to  use  in  the  laboratcwy.  Recipients 
should  take  evwy  reasMiable  step  to 
streamline  the  process  of  tnasfnring 
their  own  researdi  tools  freely  to  other 
academic  research  institutions  using 
either  no  fonnal  agreement,  a  cover 
letter,  the  Simple  Letter  Agre^nent  of 
the  Unifram  Biological  Materials 
Transfer  Agreement  (UBMTA),  or  the 
UBMTA  itself. 

Recipients  should  also  examine  and, 
where  possible  and  ap|m)priate, 
simplify  the  transfer  of  nutmals 
developed  with  NIH  funds  to  fw-profit 
institutions  for  internal  use  by  those 
institutions.  NIH  endorses 
distinguishing  internal  use  by  fn-profit 
institutions  frt)m  the  right  to 
commercial  development  and  sale  or 
provision  of  services.  Recipients  are 
encouraged  to  transfer  research  tools 
developed  with  NIH  funding  to  for- 
profit  institutions  with  the  fewest 
encumbrances  possible  in  instances 
where  the  for-profit  institution  is 
seeking  access  for  internal  use  purposes. 
Examples  of  such  internal  uses  are 
research,  screening,  and  the  use  of 
methods  or  devices  for  product 
development. 

Where  they  have  not  already  done  so. 
Recipients  should  develop  and 
implement  clear  policies  which 
articulate  acceptable  conditions  for 
importing  resources,  and  refuse  to  yield 
on  unacceptable  conditions.  NIH 
acknowledges  the  concern  of  some  for- 
profit  organizations  that  the  concept  of 
purely  academic  research  may  be 
diluted  by  the  close  ties  of  some  not-for- 
profit  organizations  with  for-profit 
entities,  such  as  research  sponsors  and 
spin-off  companies  in  which  such 
organizations  take  equity.  Of  concern  to 
would-be  providers  is  the  loss  of  control 
over  a  proprietary  research  tool  that, 
once  shared  with  a  not-for-profit 
Recipient  for  academic  research,  results 
in  commercialization  gains  to  the 
providers'  for-profit  competitors. 
Recipients  must  be  sensitive  to  this 
legitimate  concern  if  for-profit 
organizations  are  expected  to  share  tools 
fi^ly. 
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For-profit  organizations,  in  turn,  must 
minimize  the  encumbrances  they  seek 
to  impose  upon  not-for-profit 
organizations  for  the  academic  use  of 
their  tools.  Reach-through  royalty  or 
product  rights,  unreasonable  restraints 
on  publication  and  academic  freedom, 
and  improper  valuation  of  tools  impede 
the  scientific  process  whether  imposed 
by  a  not-for-profit  or  for-profit  provider 
of  research  tools.  While  these  Principles 
are  directly  applicable  only  to  recipients 
of  NIH  funding,  it  is  hoped  that  other 
not-for-profit  and  for-profit 
organizations  wrill  adopt  similar  policies 
and  refrain  from  seeking  unreasonable 
restrictions  or  conditions  when  sharing 
materials. 
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4.  Ensure  Dissemination  of  Research 
Resources  Developed  With  NIH  Funds 

Progress  in  science  depends  upon 
prompt  access  to  the  unique  research 
resources  that  arise  from  biomedical 
research  laboratories  throughout 
government,  academia,  and  industry. 
Ideally,  these  new  resources  flow  to 
others  conducting  further  research, 
advancing  science  and  serving  as  the 
new  standard  which  itself  will  be 
improved  upon  and  ultimately  replaced. 
This  is  accomplished  by  wide 
distribution  on  a  nonexclusive  basis, 
although  wide  distribution  on 
reasonable  terms  by  an  exclusive 
distributor  may  meet  these  objectives  as 
well.  When  research  tools  are  used  only 
within  one  or  a  small  number  of 
institutions,  there  is  a  great  risk  that 
fruitful  avenues  of  research  vdll  be 
neglected. 

Unique  research  resources  arising 
from  NIH  funded  research  must  be  made 
available  to  the  scientific  research 
community.  Recipients  are  expected  to 
manage  interactions  with  third  parties 
that  have  the  potential  to  restrict 
Recipients'  ability  to  disseminate 
research  tools  developed  with  NIH 
funds.  For  example,  a  Recipient  might 
co-mingle  NIH  funds  with  funds  from 
one  or  more  third  party  sponsors,  or 
import  a  research  tool  from  a  third  party 
provider  for  use  in  an  NIH-funded 
research  project.  Either  situation  may 
result  in  a  Recipient  incurring 
obligations  to  a  third  party  that  conflict 
with  Recipient's  obligations  to  the  NIH. 
To  avoid  inconsistent  obligations. 
Recipients  are  encouraged  to  share  these 
Principles  with  potential  co-sponsors  of 
research  projects  and  third  party 
providers  of  materials. 

Summary 

Access  to  research  tools  is  a 
prerequisite  to  continuing  scientific 
advancement.  Ensuring  broad  access 
while  preserving  opportunities  for 


product  development  requires 
thoughtful,  strategic  implementation  of 
the  Bayh-Dole  Act.  The  NIH  urges 
Recipients  to  develop  patent,  license, 
and  material  sharing  policies  with  this 
goal  in  mind,  realizing  both  product 
development  as  well  as  the  continuing 
availability  of  new  research  tools  to  the 
scientific  community. 

Appendix — Guidelines  for 
Implementation 

The  following  Guidelines  provide 
specific  information  to  patent  and 
license  professionals  at  Recipient 
institutions  for  implementing  the 
Principles  on  Obtaining  and 
Disseminating  Biomedical  Resources. 

Guidelines  for  Disseminating  Research 
Resources  Arising  Out  ofNSi-Funded 
Research 

•  Recipients  must  ensure  that  unique 
research  resources  arising  from  NIH  funded 
research  are  made  available  to  the  scientific 
research  community.  Although  some 
licensing  of  research  tools  to  for-profit 
companies  is  necessary  and  appropriate,  the 
majority  of  transfers,  to  both  not-for-profit 
entities  and  for-profit  entities,  should  be 
implemented  under  terms  no  more  restrictive 
than  the  UBMTA.  In  particular,  Recipients 
are  expected  to  use  the  Simple  Letter 
Agreement  of  the  UBMTA  (text  below),  or 
other  comparable  document  with  no  more 
restrictive  terms,  to  readily  transfer 
unpatented  tools  developed  with  NIH  funds 
to  other  Recipients  for  use  in  NIH  funded 
projects.  If  the  materials  are  patented  (or 
licensed  to  an  exclusive  provider),  other 
arrangements  such  as  a  simple  license 
agreement  may  be  used,  but 
commercialization  option  rights,  royalty 
reach-through,  or  product  reach-through 
rights  back  to  the  provider  are  inappropriate. 

Simple  Letter  Agreement  for  Transfer  of 
Non-Proprietary  Biological  Material 
PROVIDER 

Authorized  Official:   ^ 

Organization:   

Address: 

RECIPIENT 

Authorized  Official: 

Organization: 

Address:    

In  response  to  the  RECIPIENT'S  request  for 
the  BIOLOGICAL  MATERL\L  identified  as 
(insert  description  ef  material]  tl.e 
PROVIDER  asks  that  the  RECIPIENT  and  the 
RECIPIENT  SCIENTIST  agree  to  the 
following  before  the  RECIPIENT  receives  the 
BIOLOGICAL  MATERL\L: 

1.  The  above  BIOLOGICAL  MATERL\L  is 
the  property  of  the  provider  and  is  made 
available  as  a  service  to  the  research 
community. 

2.  The  BIOLOGICAL  MATERL\L  will  be 
used  for  teaching  and  academic  research 
purposes  only. 

3.  The  BIOLOGICAL  MATERL\L  will  not 
be  further  distributed  to  others  without  the 
PROVIDER'S  written  consent.  The 


RECIPIENT  shall  refer  any  request  for  the 
BIOLOGICAL  MATERLU  to  the  PROVIDER. 
To  the  extent  supplies  are  available,  the 
PROVIDER  or  the  PROVIDER  SCIENTIST 
agrees  to  make  the  BIOLOGICAL  IvlATEIUAL 
available,  under  a  separate  Simple  Letter 
Agreement,  to  other  scientists  (at  least  those 
at  nonprofit  organizations  or  government 
agencies)  who  wish  to  replicate  the 
RECIPIENT  SCIENTIST'S  research. 

4.  The  RECIPIEI>rr  agrees  to  acknowledge 
the  source  of  the  BIOLOGICAL  MATERIAL 
in  any  publications  reporting  use  of  it. 

5.  Any  BIOLOGICAL  MATEIUAL  delivered 
pursuant  to  this  simple  letter  agreement  is 
understood  to  be  experimental  in  nature  and 
may  have  hazardous  properties.  THE 
PROVIDER  MAKES  NO  REPRESENT A^OONS 
AND  EXTENDS  NO  WARRANTIES  OF  ANY 
KIND,  EITHER  EXPRESSED  OR  IMPLIED. 
THERE  ARE  NO  EXPRESS  OR  IMPLIED 
WARRANTIES  OF  MERCHANTABILITY  OR 
FITNESS  FOR  A  PARTICULAR  PURPOSE, 
OR  THAT  THE  USE  OF  THE  BIOLOGICAL 
MATERIAL  WILL  NOT  INFRINGE  ANY 
PATENT,  COPYRIGHT,  TRADEMARK,  OR 
OTHER  PROPRIETARY  RIGHTS.  Except  to 
the  extent  prohibited  by  law,  the  RECIPIENT 
asstmies  all  liability  for  damages  which  may 
arise  from  its  use,  storage  or  disposal  of  the 
BIOLOGICAL  MATERLU.  The  PROVIDER 
will  not  be  liable  to  the  RECIPIENT  for  any 
loss,  claim  or  demand  made  by  the 
RECIPIENT,  or  made  against  the  RECIPIENT 
by  any  other  party,  due  to  or  arising  from  the 
use  of  the  MATERL\L  by  the  RECIPIENT, 
except  to  the  extent  permitted  by  law  when 
caused  by  the  gross  negligence  or  willful 
misconduct  of  the  PROVIDER. 

6.  The  RECIPIENT  agrees  to  use  the 
BIOLOGICAL  MATERLVL  in  compliance 
with  all  applicable  statutes  and  regulations, 
including,  for  example,  those  relating  to 
research  involving  the  use  of  human  and 
animal  subjects  or  recombinant  DNA. 

7.  The  BIOLOGICAL  MATERL\L  is 
provided  at  no  cost,  or  with  an  optional 
transmittal  fee  solely  to  reimburse  the 
PROVIDER  for  its  preparation  and 
distribution  costs.  If  a  fee  is  requested,  the 
amount  will  be  indicated  here:  [insert  fee]. 
The  RECIPIENT  and  the  RECIPIENT 
SCIENTIST  should  sign  both  copies  of  this 
letter  and  return  one  signed  copy  to  the 
PROVIDER  SCIENTIST.  The  PROVIDER  will 
then  forward  the  BIOLOGICAL  MATERIAL. 
PROVIDER  SCIENTIST 

Organization: 

Address:    ; 

Name: 

Title:  1 


Signature: 
Date:  


REQPIENT  SCIENTIST 

Organization:    

Address:    

Name:    

Tide:  

Signature: 

Date:  


RECIPIENT  ORGANIZA-nON  APPROVAL 

Authorized  Official:    

Tide:  ^__ 


28208 


Federal  Register /VoL  64,  No.  100 /Tuesday,  May  25,  1999 /Notices 


Address: 

Signature: 

Date: 


(Source:  60  FR  12771,  March  8, 1995] 

•  Recipients  must  ensure  that  obligations 
to  other  sources  of  hinding  of  projects  in 
which  NIH  funds  are  co-mingled  are 
consistent  with  the  Bayh-Dole  Act  and  NIH 
funding  requirements.  Unique  research 
resources  generated  under  such  projects  are 
expected  to  be  made  available  to  the  research 
community.  Recipients  are  encouraged  to 
share  these  Guidelines  with  potential  co- 
sponsors.  Any  agreements  covering  projects 
in  which  NIH  funds  will  be  used  along  with 
other  funds  are  expected  to  contain  language 
to  address  the  issue  of  dissemination  of 
unique  research  resources.  Examples  of 
possible  language  follow.  The  paragraphs  are 
presented  in  a  "mix  and  match"  format: 

"The  project  covered  by  this  agreement  is 
supported  with  funding  from  the  National 
Institutes  of  Health,  which  requires  that 
unique  research  resources  arising  out  of  NIH- 
funded  research  be  made  widely  available  to 
third  parties  for  further  research.  Provider 
agrees  that  upon  publication,  unpatented 
unique  research  resources  arising  out  of  this 
project  may  be  freely  redistributed." 

"In  the  event  an  invention  is  primarily 
useful  as  a  research  tool,  any  option  granted 
shall  either  be  limited  to  a  non-exclusive 
license  or  the  terms  of  any  resulting 
exclusive  license  shall  include  provisions 
that  ensure  that  the  research  tool  will  be 
available  to  the  academic  research 
community  on  reasonable  terms." 

"Provider  agrees  that  Recipient  shall  have 
the  right  to  make  any  materials  and 
inventions  developed  by  Recipient  in  the 
course  of  the  collaboration  (including 
materials  and  inventions  developed  jointly 
with  Provider,  but  not  including  any 
Provider  materials  (or  parts  thereof)  or 
Provider  sole  inventions)  available  to  other 
scientists  at  not-for-proRt  organizations  for 
use  in  research,  subject  to  Provider's 
independent  intellectual  property  rights." 

"Subject  to  Recipient's  obligations  to  the 
U.S.  government,  including  37  CFR  401,  the 
PHS  Grants  Policy  Statement,  and  the  NIH 
Guidelines  for  Obtaining  and  Disseminating 
Biomedical  Research  Resources,  Recipient 
grants  to  Sponsor  the  following  rights: 

•  Exclusive  licenses  for  research  tools 
should  generally  be  avoided  except  in  cases 
where  the  licensee  undertakes  to  make  the 
research  tool  widely  available  at  moderate 
cost  to  researchers  through  unrestricted  sale 
or  the  licensor  retains  rights  to  make  the 
research  tool  widely  available.  When  an 
exclusive  license  is  necessary  to  promote 
investment  in  commercial  applications  of  a 
subject  invention  that  is  also  a  research  tool, 
Ihe  Recipient  should  ordinarily  limit  the 
exclusive  license  to  the  commercial  field  of 
use,  retaining  rights  regarding  use  and 
distribution  as  a  research  tool.  Examples  of 
possible  language  include: 

"  "Research  License"  means  a 
nontransferable,  nonexclusive  license  to 
make  and  to  use  the  Licensed  Products  or 
Licensed  Processes  as  deHned  by  the 
Licensed  Patent  Rights  for  purposes  of 


research  and  not  for  purposes  of  commercial 
manufacture,  distribution,  or  provision  of 
services,  or  in  lieu  of  purchase,  or  for 
developing  a  directly  related  secondary 
product  that  can  be  sold.  Licensor  reserves 
the  right  to  grant  such  nonexclusive  Research 
Licenses  directly  or  to  require  Licensee  to 
grant  nonexclusive  Research  Licenses  on 
reasonable  terms.  The  purpose  of  this 
Research  License  is  to  encourage  basic 
research,  whether  conducted  at  an  academic 
or  corporate  facility.  In  order  to  safeguard  the 
Licensed  Patent  Rights,  however,  Licensor 
shall  consult  with  Licensee  before  granting  to 
commercial  entities  a  Research  License  or 
providing  to  them  reseeu'ch  samples  of  the 
materials." 

"Licensor  reserves  the  right  to  provide  the 
Biological  Materials  and  to  grant  licenses 
under  Patent  Rights  to  not-for-profit  and 
governmental  institutions  for  their  internal 
research  and  scholarly  iise." 

"Notwithstanding  anything  above  to  the 
contrary.  Licensor  shall  retain  a  paid-up, 
nonexclusive,  irrevocable  license  to  practice, 
and  to  sublicense  other  not-for-profit 
research  organizations  to  practice,  the  Patent 
Rights  for  internal  research  use." 

"The  grant  of  rights  provided  herein  is 
subject  to  the  rights  of  the  United  States 
government  and  limited  by  the  right  of  the 
Licensor  to  use  Patent  Rights  for  its  own 
research  and  educational  purposes  and  to 
freely  distribute  Materials  to  not-for-profit 
entities  for  internal  research  purposes." 

"Licensor  reserves  the  right  to  supply  any 
or  all  of  the  Biological  Materials  to  acadediic 
research  scientists,  subject  to  limitation  of 
use  by  such  scientists  for  research  purposes 
and  restriction  from  further  distribution." 

"Licensor  reserves  the  right  to  practice 
under  the  Patent  Rights  and  to  use  and 
distribute  to  third  parties  the  Tangible 
Property  for  Licensor's  own  internal  research 
purposes." 

Guidelines  for  Importing  Research  Resources 
for  Use  in  NIH-Funded  Research 

•  Agreements  importing  materials  for  use 
in  NIH  funded  research  are  expected  to 
address  the  timely  dissemination  of  research 
results.  Recipients  should  not  agree  to 
significant  publication  delays,  any 
interference  with  the  full  disclosure  of 
research  findings,  or  any  undue  influence  on 
the  objective  reporting  of  research  results.  A 
delay  of  thirty  days  to  allow  for  patent  filing 
or  review  for  confidential  proprietary 
information  is  generally  viewed  as 
reasonable. 

•  Under  the  Bayh-Dole  Act  and  its 
implementing  regulations.-agreements 
importing  materials  for  use  in  NIH  funded 
projects  cannot  require  that  title  to  resulting 
inventions  be  assigned  to  the  provider.  For 
this  reason,  definitions  of  "materials"  that 
include  all  derivatives  or  ail  modifications 
are  unacceptable.  Conversely,  it  is  important 
for  providers  of  materials  to  be  aware  that  a 
Recipient  does  not  gain  any  ownership  or 
interest  in  a  provider's  material  by  virtue  of 
the  Recipient  using  the  material  in  an  NIH- 
funded  activity.  Examples  of  acceptable 
definitions  for  "materials"  include: 

"  "Materials"  means  the  materials  provided 
as  specified  in  this  document." 


"  "Materials"  means  the  materials  provided 
as  specified  in  this  document.  Materials  may 
also  include  Unmodified  Derivatives  of  the 
materials  provided,  defined  as  substances 
created  by  the  Recipient  which  constitute  an 
unmodified'functional  subunit  or  product 
expressed  by  the  original  material,  such  as 
subclones  of  unmodified  cell  lines,  purified 
or  fractionated  subsets  of  the  original 
material,  proteins  expressed  by  DNA/RNA 
supplied  by  the  Provider,  or  monoclonal 
antibodies  secreted  by  a  hybridoma  cell 
line." 

"  "Materials"  means  the  materials  provided 
as  specified  in  this  document.  Materials  may 
also  include  Progeny  and  Unmodified 
Derivatives  of  the  materials  provided. 
Progeny  is  an  unmodified  descendant  frtim 
the  original  material,  such  as  virus  from 
virus,  cell  from  cell,  or  organism  from 
organism.  Unmodified  Derivatives  are 
substances  created  by  the  Recipient  which 
constitute  an  uiunodified  functional  subunit 
or  product  expressed  by  the  original  material, 
such  as  subclones  of  unmodified  cell  lines, 
purified  or  fractionated  subsets  of  the 
original  material,  proteins  expressed  by 
DNA/RNA  supplied  by  the  Provider,  or 
monoclonal  antibodies  secreted  by  a 
hybridoma  cell  line." 

"  "Materials"  means  the  material  being 
transferred  as  specified  in  this  document. 
Materials  shall  not  include:  (a)  Modifications, 
or  (b)  other  substances  created  by  the 
recipient  through  the  use  of  the  Material 
which  are  not  Modifications,  Progeny,  or 
Unmodified  Derivatives.  Progeny  is  an 
unmodified  descendant  from  the  Material, 
such  as  virus  from  virus,  cell  from  cell,  or 
organism  bom  organism.  Unmodified 
Derivatives  are  substances  created  by  the 
Recipient  which  constitute  an  immodified 
functional  subimit  or  product  expressed  by 
the  original  Material,  such  as  subclones  of 
unmodified  cell  lines,  purified  or 
fractionated  subsets  of  the  original  Material, 
proteins  expressed  by  DNA/RNA  supplied  by 
the  Provider,  or  monoclonal  antibodies 
secreted  by  a  hybridoma  cell  line."  [Source: 
Uniform  Biological  Materials  Transfer 
Agreement;  terms  defined  therein] 

•  Recipients  are  expected  to  avoid  signing 
agreements  to  import  research  tools  that  are 
likely  to  restrict  Recipients'  ability  to 
promote  broad  dissemination  of  additional 
tools  that  may  arise  from  the  research.  This 
might  occur  when  an  agFeement  gives  a 
provider  an  exclusive  license  option  to  any 
new  intellectual  property  arising  out  of  the 
project.  A  new  transgenic  mouse  developed 
during  the  project  could  fail  under  this 
license  option  and  become  unavailable  to 
third  party  scientists  as  a  result.  Examples  of 
agreements  to  examine  include  material 
transfer  agreements  (MTAs),  memoranda  of 
understanding  (MOU),  research  or 
collaboration  agreements,  and  sponsored 
research  agreement's.  Recipients  should 
consider  adopting  standard  language  to  place 
in  such  agreements  to  address  this  issue.  The 
following  are  examples  of  possible  language 
to  include  in  MTAs,  sponsored  research 
agreements,  and  other  agreements  that  either 
import  materials  from  or  co-mingle  funds 
with  non-government  sources.  The 
paragraphs  are  presented  in  a  "mix  and 
match"  format: 
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"The  project  covered  by  this  agreement  is 
supported  with  funding  from  the  National 
Institutes  of  Health,  which  requires  that 
unique  research  resources  arising  out  of  NIH- 
funded  research  be  made  widely  available  to 
third  parties  for  further  research.  Provider 
agrees  that  after  publication,  unpatented 
unique  research  resources  arising  out  of  this 
project  may  be  freely  redistributedi." 

"In  the  event  an  invention  is  primarily 
useful  as  a  research  tool,  any  option  granted 
shall  either  be  limited  to  a  non-exclusive 
license  or  the  terms  of  any  resulting 
exclusive  license  shall  include  provisions 
which  insure  that  the  research  tool  will  be 
available  to  the  academic  research 
community  on  reasonable  terms." 

"Provider  agrees  that  Recipient  shall  have 
the  right  to  make  amy  materials  and 
inventions  developed  by  Recipient  in  the 
course  of  the  collaboration  (including 
materials  and  inventions  developed  jointly 
with  Provider,  but  not  including  any 
Provider  materials  (or  parts  thereof)  or 
Provider  sole  inventions)  available  to  other 
scientists  at  not-for-profit  organizations  for 
use  in  research,  subject  to  Provider's 
independent  intellectual  property  rights." 

"Subject  to  Recipient's  obligations  to  the 

U.S.  government,  including  37  CFR  401,  the 

PHS  Grants  Policy  Statement,  and  the  NIH 

Guidelines  for  Obtaining  and  Disseminating 

Biomedical  Research  Resources,  Recipient 

grants  to  Sponsor  the  following  rights: 
•  *  *»» 

•  Agreements  importing  materials  from 
for-profit  entities  for  use  in  NIH  funded 
research  may  provide  a  grant  back  of  non- 
exclusive, royalty-free  rights  to  the  provider 
to  use  improvements  and  new  uses  of  the 
material  that,  if  patented,  would  infringe  any 
patent  claims  held  by  the  provider.  They  may 
also  provide  an  option  for  an  exclusive  or 
non-exclusive  license  to  new  inventions 
arising  directly  from  use  of  the  material. 
These  should  be  limited  to  circumstances 
where  the  material  sought  to  be  imported  is 
unique,  such  as  a  patented  proprietary 
material,  and  not  reasonably  available  from 
any  other  source.  A  non-exclusive  "grant- 
back"  might  be  used,  for  example,  to  protect 
a  for-profit  entity  that  provides  a  proprietary 
compound  from  being  blocked  frum  using 
new  uses  of  that  compound  discovered 
during  the  NIH-funded  project.  In  providing 
license  options.  Recipients  must  ensure  that 
licenses  granted  to  providers  under  such 
options  are  consistent  with  Bayh-Dole 
requirements,  including  the  preference  for 
U.S.  industry  requirements  and  reservation  of 
government  rights  under  37  CFR  Part  401. 

•  In  determining  the  scope  of  license  or 
option  rights  that  are  granted  in  advance  to 
a  provide  of  materials.  Recipient  should 
balance  the  relative  value  of  the  provider's 
contribution  against  the  value  of  the  rights 
granted,  cost  of  the  research,  and  importance 
of  the  research  results.  The  rights  granted  to 
providers  should  be  limited  to  inventions 
that  have  been  made  directly  through  the  use 
of  the  materials  provided.  In  addition. 
Recipients  should  reserve  the  right  to 
negotiate  license  terms  that  will  ensure:  (1) 
continuing  availability  to  the  research 
community  if  the  new  invention  is  a  unique 
research  resource;  (2)  that  the  provider  has 


the  technical  and  financial  capability  and 
commitment  to  bring  all  potential 
applications  to  the  marketplace  in  a  timely 
manner;  and  (3)  that  if  an  exclusive  license 
is  granted,  the  provider  will  provide  a 
commercial  development  plan  and  agree  to 
benchmarks  and  milestones  for  any  fields  of 
use  granted. 

•  It  is  expected  that  agreements  importing 
NIH-funded  materials  from  not-for-profit 
entities  for  use  in  NIH  funded  research  will 
not  provide  commercialization  option  rights, 
royalty  reach-through,  or  product  reach- 
thix)ugh  rights  back  to  the  provider.  Such 
materials  should  be  imported  under  the 
UBMTA,  or,  if  the  materials  are  patented,  a 
simple  license  agreement  that  does  not 
request  reach-through  to  either  future 
products  or  royalties.  If  the  providing  not-for- 
profit  organization  is  constrained  in  sharing 
the  material  due  to  a  pre-existing  sponsored 
research  agreement  or  license,  NIH  expects 
the  not-for-profit  provider  to  negotiate  a 
suitable  resolution  with  the  private  research 
sponsor  or  licensee.  The  co-mingling  of  NIH 
and  sponsored  research  funds  is  allowed, 
however.  Recipient  is  responsible  for 
ensuring  that  the  sponsored  funds  do  not 
interfere  with  NIH  funding  requirements 
such  as  open  dissemination  of  research  tools. 

[FR  Doc.  99-13044  Filed  5-24-99;  8:45  am] 

BILLMG  CODE  414IMn-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Special  Emphasis  Panel  I;  Notice  of 
IMeetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  June  1999. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Office  of  Policy  and  Program 
Coordination,  Division  of  Extramural 
Activities,  Policy,  and  Review,  5600 
Fishers  Lane,  Room  17-69,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
2998. 

Substantive  program  information  may 
be  obtained  bojn  die  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
coidd  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.  2,§10{d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 
Meeting  Dates:  June  28-30, 1999. 


Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  ]une  28-29, 1999,  8:30  a.m.-5:00 
p.m.,  June  30, 1999,  8:30  a.m.-adjoumment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Basic  Action  Grant- 
I,  Hispanic  Priority  SM  99-007. 

Contact:  Raquel  Crider,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443-    . 
5063  and  FAX:  301-443-3437  or  Amie  Rogal, 
Room  17-89.  Parklawn  Building.  Telephone: 
301-443-8216  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Kfeeting  Dates:  June  23-25, 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Closed:  June  23-24, 1999,  8:30  a.m.-5:00 
p.m.;  June  25, 1999,  8:30  a.m.-adjoumment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Family 
Strengthening  Coordinating  Center  SP  99- 
002. 

Contact:  Peggy  Riccio,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
9996  and  FAX:  301-443-3437. 

Dated:  May  18, 1999. 
Coral  Sweeney, 

Substance  Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  99-13153  Filed  5-24-99;  8:45  am] 

BUJNO  CODE  4ia2-40-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Special  Emphasis  Panel  I;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  June  1999. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Office  of  Policy  and  Program 
Coordination,  Division  of  Extramural 
Activities,  Policy,  and  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
2998. 

Substantive  program  information  may 
be  obtained  frt)m  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosing  in 
Tide  5  U.S.C.  552b(c)(6}  and  5  U.S.C. 
App.  2.  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 
Meet/ng  Dates;  June  14-17. 1999. 
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Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  ]une  14-16.  1999,  8:30  a.m.-5:00 
p.m.;  June  17, 1999,  8:30  a.m.-adjourninent. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Child  Mental  Health 
Initiative  SM  99-O05. 

Contact:  Peggy  Thompson,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
9912  and  FAX:  301-443-3437  or  Michael 
Koscinski,  Room  17-89,  Parklawn  Building, 
Telephone:  301-443-6094  and  FAX:  301- 
443-3437. 

Dated:  May  18, 1999. 
Coral  Sweeney, 

Substance  Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  99-13154  Filed  5-24-99;  8:45  am] 

MLUNO  CODE  41«>-«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Special  Emphasis  Panel  II;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meeting  of 
the  SAMHSA  Special  Emphasis  Panel  n 
in  May  and  June  1999. 

A  simimary  of  the  meeting  may  be 
obtained  from:  Ms.  Coral  Sweeney, 
SAMHSA,  Division  of  Extramural 
Activities  Policy  and  Review,  5600 
Fishers  Lane,  Room  17-69,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

These  meetings  will  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  proposals  and 
confidential  and  financial  information 
about  an  individual's  proposal.  The 
discussion  may  also  reveal  information 
about  procurement  activities  exempt 
from  dhsclosure  by  statute  and  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  and  confidential. 
Accordingly,  the  meeting  is  Goncemed 
with  matters  exempt  from  mandatory 
disclosure  in  Title  5  U.S.C.  552b(c)(3), 
(4).  and  (6)  and  5  U.S.C.  App.  2.  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  U. 

Meeting  Date:  June  8, 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  June  8, 1999,  8:30  a.m.-5  p.m. 

Contact:  Dr.  Ferdinand  Hui,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9919  and  FAX:  (301)  443-3437. 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meef/ng  Date:  May  25-26,  1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  May  25-26,  1999,  8:30  a.m.-5  p.m. 

Contact:  Dr.  Ferdinand  Hui,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9919  and  FAX:  (301)  443-3437. 

Dated:  May  18, 1999. 
Coral  M.  Sweeney, 

Division  of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
[FR  Doc.  99-13155  Filed  5-24-99;  8:45  am) 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  May  1999. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Office  of  Policy  and  Program 
Coordination,  Division  of  Extramural 
Activities,  Policy,  and  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (6)  and  5  U.S.C. 
App.  2,  section  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  May  26, 1999. 

Place:  5600  Fisher  Lane,  Rockville,  MD 
20857. 

Closed:  May  26, 1999,  8:30  a.m.- 
adjoumment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Alaska  Co-Occurring 
TI  99-007. 

Contact:  Peggy  Riccio,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
9996  and  FAX:  301-443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 


Dated:  May  17, 1999. 
Coral  Sweeney, 

Lead  Grants  Technical  Assistant,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  99-13189  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  INTERIOR 

Office  of  the  Secretary 

Biackstone  River  Valley  National 
Heritage  Corridor  Commission;  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  Jime  17, 1999. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  Aose  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  p.m. 
at  the  Rhode  Island  Historical 
Preservation  &  Heritage  Commission, 
The  Old  State  House,  150  Benefit  Street, 
Providence,  RI,  for  the  following 
reasons: 

1 .  Approval  of  Minutes 

2.  Executive  Dfrector's  Report 
1.  Commission's  Chak  Report 
4.  Public  Input 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Dfrector, 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI  02895, 
Tel:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Michael  Creasey, 
Executive  Director  BRVNHCC. 
[FR  Doc.  99-13181  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4310-10-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-610-1430-01 ;  CACA  7381] 

Public  Land  Order  No.  7390; 
Revocation  of  Executive  Order  dated 
March  30, 1922;  Califomia 

AGENCY:  Bureau  of  Land  Man^ement, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  an 
Executive  order  in  its  entirety  as  it 
afiects  1,160  acres  of  lands  withdrawn 
for  Reservoir  Site  Reserve  No.  15.  The 
withdrawal  is  no  longer  needed  and  the 
revocation  would  make  640  acres 
available  for  exchange.  These  lands 
have  been  and  will  remain  open  to 
mineral  leasing.  The  remaining  520 
acres  have  been  conveyed  out  of  Federal 
ownership  and  this  is  a  record-clearing 
action  only  for  these  lands.    . 
EFFECTIVE  DATE:  May  25. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  Califomia  State 
Office  (C:A-931.4),  2135  Butano  Drive, 
Sacramento,  Califomia  95825;  916-978- 
4675. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  hiterior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  March 
30, 1922,  which  withdrew  public  lands 
for  the  Bureau  of  Land  Management's 
Reservoir  Site  Reserve  No.  15,  is  hereby 
revoked  in  its  entirety  as  it  affects  the 
following  described  lands: 

San  Bernardino  Meridian 

(a).  Federal  lands  (640  acres) 
T.  5  S.,  R.  4  W.. 

Sec.  14,  EV2SEV4; 

Sec.  26,  NEV4,  SEV4NWV4,  NEV4SWV4, 
S  V2SWV4,  and  WV2SEV4; 

Sec.  34,  SEV4NEV4,  NEV4SEV4,  and 
SV2SEV4. 
(b).  Non-Federal  lands  (520  acres) 
T.  5  S.,  R.  4  W., 

Sec.  13,  WV2SWV4; 

Sec.  23,  E'A; 

Sec.  24,  W>^NWV4,  and  NWV4SWV4. 

The  areas  described  in  (a)  and  (b) 
above  aggregate  1,160  acres  in  Riverside 
County. 

2.  The  lands  described  in  Paragraph 
1(a)  are  hereby  made  available  for 
exchange  imder  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716  (1994). 

3.  The  lands  described  in  paragraph 
1(b)  have  been  conveyed  out  of  Federal 
ownership  and  this  is  a  record-clearing 
action  only  for  these  lands. 
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Dated:  May  7. 1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  99-13183  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4310-4IM> 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-95&-0777-63;  GP7-0064;  OR-19112] 

Public  Land  Order  No.  7391 ; 
Revocation  of  Executive  Order  dated 
NovemtMr  14, 1917;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  in  its  entirety  as  to  16 
acres  of  public  lands  withdrawn  for 
Bureau  of  Land  Management  Powersite 
Reserve  No.  658.  The  lands  are  no 
longer  needed  for  the  purpose  for  which 
they  were  withdrawn.  This  action  will 
open  11.50  acres  to  siirface  entry.  These 
lands  have  been  and  will  remain  open 
to  mining.  The  remaining  4.50  acres  are 
included  in  an  overlapping  withdrawal 
and  will  remain  closed  to  siu*face  entry 
and  mining.  All  the  lands  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  St.  Mary,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6168. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
November  14, 1917,  which  established 
Powersite  Reserve  No.  658,  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 

Oregon  and  California  Railroad  Grant  Land 
T.  22  S..  R.  5  W., 
Sec.  33.  SWV4NfEV4  and  EV2NWV4,  all  land 
lying  within  50  feet  of  centeriine  of 
transmission  line. 
T.  35  S.,  R.  5  W., 
Sec.  29,  WV2SWV4.  all  land  lying  within  50 
feet  of  centeriine  of  transmission  line. 
T.  3  S.,  R.  3  E.. 
Sec.  29,  lot  4.  all  land  lying  within  50  feet 
of  centeriine  of  transmission  line. 
T.  2  S.,  R.  4  E., 
Sec.  1,  that  portion  of  Tract  37  lying  within 
the  NEV4NWV4. 

The  areas  aggregate  approximately  16 
acres  in  Clackamas,  Douglas,  and 
Josephine  Coimties. 

2.  That  portion  of  Tract  37  in  the 
NEV4NWV4  of  sec.  1.  T.  2  S..  R.  4  E.. 


lying  within  the  boundary  of  Power 
Project  No.  477,  remains  closed  to 
operation  of  the  public  land  laws, 
including  the  mining  laws. . 

3.  At  8:30  a.m.  on  August  24, 1999, 
the  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  such  forms  of  disposition 
as  may  by  law  be  made  of  Revested 
Oregon  and  California  Railroad  Grant 

,   Lands,  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  AU 
valid  applications  received  at  or  prior  to 
8:30  a.m.,  on  August  24, 1999,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Applications  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

4.  The  State  of  Oregon  has  a 
preference  right  as  to  the  lands 
referenced  in  paragraph  3  for  public 
highway  rights-of-way  or  material  sites 
for  a  period  of  90  days  itom  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  section 
24  of  the  Act  of  June  10, 1920,  as 
amended  43  U.S.C.  818  (1994). 

Dated:  May  7,  1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-13182  Filed  5-24-99;  8:45  am] 
BILUNO  CODE  4310-39-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Paric  Service 

National  Register  of  Hittoric  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
15, 1999.  Piu^uant  to  §60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
.evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  June  10, 1999. 
Carol  D.  Shall, 
Keeper  of  the  National  Register. 

CALIFORNIA 

Alameda  County 

Montgomery  Ward  and  Company,  2825  E. 
14th  St..  Oakland.  99000691 
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Yuba  County 

Marysville  Historic  Commercial  District, 
Roughly  bounded  by  First,  Sixth,  C,  and  E 
Sts.,  Marysville.  99000692 

FLORIDA 

Lfle  County 

Alva  Consolidated  Schools  (Lee  County  MPS) 
21291  N.  River  Rd.,  Alva.  99000695 

Putnam  County 

Palatka  Ravine  Gardens  Historic  District, 
1600  Twigg  St.,  Palatka.  99000694 

Seminole  County 

Seminole  County  Home,  300  Bush  Blvd., 
Sanford.  99000696 

GEORGIA 

Greene  County 

Brown-Bryson  Farm,  1760  Siloam-Veazey 
Rd.,  Siloam  vicinity,  99000693 

MONTANA 

Missoula  County 

Lower  Rattlesnake  Historic  District.  Roughly 
bounded  by  Vene  St.,  Greenough  Park.  Elm 
St..  and  Pierce  St..  Missoula.  99000697 

NEVADA 

Carson  City  Independent  City 

Adams  House,  990  N.  Minnesota  St.,  Carson 
City.  99000700 

NORTH  CAROLINA 

Alamance  County 

North  Main  Street  Historic  District.  Roughly 
bounded  by  Whitsett,  New  Hill.  N. 
Melville.  Market.  Mill  and  Sideview  Sts.. 
Graham.  99000698 

Mecklenburg  County 

Croft  Historic  District.  Jet.  of  NC  115  and  NC 
2483.  Charlotte  vicinity.  99000699 

OHIO 

Franklin  County 

Ohio  Moline  Plow  Company  Building,  343 
Front  St..  Columbus.  99000701 

Old  North  End  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  W.  First 
and  E.  Second  Ave..  N.  Pearl  St.,  E.  Fifth 
Ave.,  and  Summit  St.  and  Beacon  Alley, 
Columbus.  99000702 

OREGON 

Josephine  County 

Rand  Ranger  Station.  14335  Galice  Rd., 
Merlin  vicinity,  99000703 

VIRGINLA 

Botetourt  County 

Bowyer-HoUaday  House,  US  220,  Fincastle, 
99000704 

Suffolk  Independrat  City 

Suffolk  Historic  District  (Boimdary  Increase). 
Roughly  along  N.  Main  St..  Erom  Constance 
Rd.,  to  Norfolk  and  Western  RR  Tracks. 
Suffolk,  99000705 

[FR  Doc.  99-13116  Filed  5-24-99;  8:45  am) 

MLUNQ  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  751-TA-21-Z7  and 
303-TA-23,  731-TA-56e-570,  and  731-TA- 
641  (Reconsideration)] 

Ferrosilicon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ulvaine,  and 
Vanezuela 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Suspension  of  review 
investigations  Nos.  751-TA-21-27  and 
institution  of  proceedings  to  reconsider 
the  Commission's  affirmative 
determinations  in  countervailing  duty 
investigation  No.  303-TA-23  (Final) 
concerning  ferrosilicon  from  Venezuela, 
and  antidimiping  investigations  Nos. 
731-TA-566-570  and  641  (Final) 
concerning  ferrosilicon  from  Brazil, 
China,  Kazakhstan,  Russia,  Ukraine,  and 
Venezuela. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  suspended  the  subject 
investigations  under  section  751(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  (the  Act)  and  is  instituting 
proceedings  in  which  it  will  reconsider 
its  determinations  in  coimtervailing 
duty  investigation  No.  303-TA-23 
(Final)  concerning  ferrosilicon  from 
Venezuela,  and  antidimiping 
investigations  Nos.  731-TA-566-570 
and  731-TA-641  (Final)  concerning 
ferrosilicon  from  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela. 

For  further  information  concerning 
the  conduct  of  this  reconsideration  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  C,  and  D  (19  CFR  part  207). 

EFFECTIVE  DATE:  May  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179)  or  Vera  Libeau 
(202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 


Background 

On  April  24, 1998,  the  Commission 
received  a  request  to  review  its 
affirmative  determination  as  it  applied 
to  imports  of  ferrosilicon  frt>m  Brazil 
(the  request) '  in  light  of  changed 
circumstances,  pursuant  to  section 
751(b)  of  the  Act.  The  request  was  filed 
by  coimsel  on  behalf  of  Associagao 
Brasileira  dos  Productores  de  Ferroligas 
e  de  Sihcio  Metalico  (ABRAFE), 
Companhia  Brasileira  Carbureto  de 
Calcio  (CBCC),  Companhia  de  Ferroligas 
de  Bahia  (FERBASA),  Nova  Era  Silicon 
S/A,  Italmagnesio  S/A-Industria  e 
Comercio,  ^ma  Industrial  S/A,  and 
Companhia  Ferroligas  Minas  Gerais 
(Minasligas). 

Pursuant  to  section  207.45(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.45(b)),  the 
Commission  published  a  notice  in  the 
Federal  Register  on  May  20, 1998  (63 
FR  27747),  requesting  comments  as  to 
whether  the  alleged  changed 
circumstances  warranted  the  institution 
of  review  investigations.  The 
Commission  received  comments  in 
support  of  the  request  from  C.V.G. 
Venezolana  de  Ferrosilicio  C.A. 
(Fesilven),  a  Venezuelan  producer  of 
ferrosilicon;  General  Motors  Corp.,  a 
purchaser  of  ferrosilicon;  and  the 
Governments  of  Brazil  and  Kazakhstan. 
Comments  in  opposition  to  the  request 
were  received  from  counsel  on  behalf  of 
AIMCOR,  American  Alloys,  Inc.,  Elkem 
Metals  Co.,  and  SKW  Metals  k  Alloys, 
Inc.,  U.S.  producers  of  ferrosilicon. 
After  reviewing  these  comments,  the 
Commission  determined  on  July  28, 
1998,  that  certain  of  the  alleged  changed 
circiunstances  were  sufficient  to  warrant 
review  investigations.  See  63  FR  40314- 
15.  Among  the  issues  that  were  briefed 
by  the  parties  to  the  investigations  was 
the  fact  that,  between  1995  and  1997, 
two  members  of  the  domestic  industry 
pleaded  guilty  to  conspiring  to  fix  prices 
of  commodity  ferrosilicon  products 
during  the  periods  of  the  Commission's 
original  investigations,  and  a  third 
member,  and  an  officer  of  that  member, 
were  convicted  of  conspiring  to  fix 
prices  of  commodity  ferrosilicon 
products  diuing  the  periods  of  the 
Commission's  original  investigations. 
The  Commission  has  now  decided  to 
suspend  the  section  751(b)  reviews  and 
reconsider  the  original  determinations. 

Participation  in  the  reconsideration 
and  public  service  list:  Parties  who  have 


'  The  request  concerned  only  imports  from  Brazil. 
However,  as  the  alleged  changed  circumstances 
predominantly  relate  to  the  domestic  industry,  the 
Commission  solicited  comments  on  the  possibility 
of  self-initiating  reviews  of  the  outstanding  orders 
on  imports  &om  China,  Kazaklistan,  Russia. 
Ukraine,  and  Venezuela. 
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entered  appearances  in  the  section 
751(b)  reviews  do  not  have  to  enter  new 
appearances  in  this  reconsideration  in 
order  to  participate.  Other  persons, 
including  industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reconsideration 
proceedings  as  parties  must  file  an  entry 
of  appearance  with  the  Secretary  to  the 
Commission  no  later  than  21  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reconsideration  proceedings. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list:  Pursuant  to  section 
207.7(a)  of  the  Conmiission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  reconsideration  proceedings 
available  to  authorized  applicants  under 
the  APO  issued  in  these  reconsideration 
proceeding^,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federd  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO.  Individuals  subject  to  the  APO 
in  the  section  751  (b)  reviews  need  not 
submit  new  applications  for  access  to 
BPI  in  the  reconsideration  proceedings. 

Written  submissions:  The  record  of 
the  section  751(b)  reviews  will  be 
incorporated  into  the  record  of  these 
reconsideration  proceedings.  Each  party 
can  submit  comments,  including  new 
factual  information,  to  the  Conmiission. 
Comments  must  be  limited  to  the  issues 
of  (a)  the  price-fixing  conspiracy,  or 
other  anticompetitive  condiict  relating 
to  the  original  periods  of  investigation, 
and  (b)  any  possible  material 
misrepresentations  or  material 
omissions,  by  any  entity  that  provided 
information  or  argimient  in  the  original 
investigations,  concerning:  (1)  the 
conspiracy  or  other  anticompetitive 
conduct  or  (2)  any  other  matter. 
Comments  must  conform  with  the 
relevant  provisions  of  section  207.23  of 
the  Commission's  rules  and  the 
deadline  for  filing  is  June  23, 1999. 
Parties  may  submit  rebuttal  comments, 
which  may  include  new  factual 
information,  by  July  7,  1999.  Rebuttal 
comments  shall  be  limited  to  the  same 
issues  as  the  opening  comments.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reconsideration  proceedings  may  submit 


a  brief  written  statement  of  information 
pertinent  to  the  subject  of  the 
reconsideration  proceedings  on  or 
before  June  23, 1999.  On  July  12, 1999, 
the  Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
comment  Parties  may  submit  final 
comments  on  this  information  on  or 
before  July  16, 1999,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  the  requirements  stated  in  section 
207.30  of  the  Conmiission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Conmiission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
reconsideration  proceedings  must  be 
served  on  all  other  parties  to  the 
reconsideration  proceedings  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  reconsideration 
proceedings  are  being  conducted  under 
authority  of  title  VII  of  the  Tariff  Act  of  1930; 
this  notice  is  pubUshed  pursuant  to  sections 
201.10  and  207.45  of  the  Commission's  rules. 

Issued:  May  21, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-13387  Filed  5-24-99;  8:45  am] 
BILUNO  CODE  702(Mt2-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting;  Emergency 
Notice  of  Canceted  Agenda  Hern 

AGENCY  HOUNNG  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  May  24, 1999  at  2:00 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

CANCELED  AGENDA  ITEM:  Agenda  Item 
6.— Inv.  Nos.  751-TA-21-27 
(Ferrosilicon  from  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela) — briefing  and  vote. 


In  accordance  with  19  CFR 
§  201.35(d)(2),  the  Commission  has 
determined  to  cancel  the  above 
referenced  agenda  item  for  the  meeting 
of  Monday,  May  24, 1999  at  2:00  p.m. 
Commissioners  Miller,  Crawford, 
Hillman,  Koplan,  and  Askey  determined 
that  Commission  business  required  such 
a  change;  Commissioner  Bragg 
dissented.  No  earlier  announcement  of 
such  change  was  possible. 

Issued:  May  21, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-13390  Filed  5-21-99;  2:52  pm] 

BUJNO  CODE  7l»0-a2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufactursr  of  ControWsd 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,  1999,  and 
published  in  the  Federal  Register  on 
February  4, 1999,  (64  FR  6682),  Lonza 
Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100) 

Phenylacetone  (8501)  

II 
II 

The  firm  plans  to  manufacture  in  btdk 
for  distribution  to  its  customers. 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  determined  that  the 
registration  of  Lonza  Riverside  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Lonza  Riverside  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  news,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
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controlled  substances  listed  above  is 
granted. 

Dated:  May  14. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  99-13099  Filed  5-24-99;  8:45  am] 

BNJJNQ  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AAninistratkMi 

Manutacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  March  2, 1999, 
Noramco,  Inc.,  1400  Olympic  Drive, 
Athens,  Georgia  30601,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufecturer  of  the  b&sic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Codeine  (9050) 

Oxycodone  (9143) 

Hvdrocodone  (9193) 

Morphine  (9300) 

Thebaine  (9333) „ 

The  firm  plans  to  support  its  other 
manufacturing  facility  with 
manufacturing  and  analytical  testing. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  July  26, 
1999. 

Dated:  May  12. 1999. 
[ohn  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration . 

[FR  Doc.  99-13095  Filed  5-24-99;  8:45  am] 
BILUNO  COOC  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substance  Import  and  Export 
Act  (21  U.S.C.  958(i)),  the  Attorney 
General  shall,  prior  to  issuing  a 
regulation  under  this  Section  to  a  bulk 
manufacturer  of  a  controlled  substance 
in  Schediile  I  or  II  and  prior  to  issuing 
a  regulation  under  section  1002(a) 
authorizing  the  importation  of  such  a 
substance,  provide  manufacturers 
holding  registrations  for  the  bulk 
manufacture  of  the  substance  an 
opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  2. 1999.  Research 
Biochemicals.  Limited  Partnership,  1-3 
Strathmore  Road,  Natick,  Massachusetts 
01760,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


Cathinone  (1235) 

Methcathinone  (1237)  

Aminorex  (1585) 

Methaqualone  (2565)  

Alpha-Ethyltryptamine  (7249) 

Ibogaine  (7260)  

Lysergic  acid  diethylamide  (7315) 

Marihuana  (7360)  

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 

Bufotenlne  (7433) 

Etonitazene  (9624)  

Methylphenidate  (1724) 

SecobartJital  (2315)  

Glutethimide  (2550) 

Diprenorphine  (9058) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Diphenoxylate  (9170) 

Hydrocodone  (9193) 

Levomethorphan  (9210)  

Levorphanol  (9220)  

Meperidine  (9230) 

Metazocine  (9240) 

Methadone  (9250)  

Dextropropoxyphene,  bulk  (non- 
dosage  fonns)  (9273). 

Thebaine  (9333)  

Levo-alphacetylmethadol  (LAAM) 
(9648). 

Oxynrarphone  (9652)  


Schedule 


The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  manufacture  laboratory 
reference  standards  and 
neurochemicals. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk    ' 


manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47.  Any  such  comments,  ■• 
objections,  or  requests  for  a  hearing  may 
be  addressed,  in  quintuplicate,  to  die 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  E)C 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  itom.  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  the  basic  classes 
of  any  controlled  substances  in 
Schedule  I  or  II  are  and  will  continue  to 
be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  May  14, 1999. 
Jolui  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-13097  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  March  23, 1999, 
Research  Triangle  Institute,  Kenneth  H. 
Davis,  Jr.,  Hermann  Building,  East 
Institute  Drive,  PO  Box  12194,  Research 
Triangle  Park,  North  Carolina  27709, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dmg 

Schedule 

Marihuana  (7360) 

1 

Cocaine  (9041) 

II 
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The  institute  will  manufacture 
marihuana  cigarettes  for  the  National 
Institute  on  Ehng  Abuse  (NIDA)  and  the 
cocaine  will  be  used  for  reference 
standards,  human  and  animal  research, 
as  dictated  by  NIDA. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  July  26, 
1999. 

Dated:  May  12, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  9&-13094  Filed  5-24-99;  8:45  am] 

BIUJNO  CODE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdminsHration 

Importation  of  Controlled  SutMtances; 
Motice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i}),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on,  March  31, 1999,  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
PO  Box  12194,  Research  Triangle  Park, 
North  Carolina  27709,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Marihuana  (7360)  

1 

Cocaine  (9041) 

II 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 


substances  for  the  National  Institute  of 
Drug  Abuse  and  other  clients. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tiie  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  Jime  24, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  the  basic  classes 
of  any  controlled  substances  in  schedule 
I  or  n  are  and  will  continue  to  be 
required  to  demonstrate  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  May  12, 1999. 
Jolin  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-13096  Filed  5-24-99;  8:45  am] 

BHJJNQ  CODE  4410-0»-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Admin  latratlon 

Importation  of  Controllad  Subatancaa; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  mantifactiu^r  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  imder  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufecturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 


Therefore,  in  accordance  with 
§  1311.42  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  25, 1999,  Sigma 
Chemical  Company.  Subsidiary  of 
Sigma-Aldrich  Company,  3500  Dekalb 
Street,  St.  Louis,  Missouri  63118,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Cathinone  (1235) 

Methcathinone  (1237)  

Methaqualone  (2565)  

Ibogaine  (7260)  

Lysergic  acid  diethytamide  (7315) 

Tetrahydrocannabinols  (7370)  ....> 

Mescaline  (7381) 

4-Bromo-2,5- 
dimethoxyamphetamine  (7391 ). 

3,  4-Mettiytenedioxyamphetamine 
(7400). 

3,  4-Methytenedioxy-r4- 

ethylamphetamine  (7404). 

3,  4- 

Methylenedioxymethamphetam- 
ine  (7405). 

4-Mettioxyamphetamine  (7411)  ... 

Psilocyn  (7438) 

Heroin  (9200)  „ 

Normorphine  (9313)  „ 

Etonitazene  (9624)  

Amphetamine  (1100) ^ 

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Amobarbital  (2125) 

Pentobarbital  (2270) 

Secobarbital  (2315) „.. 

Phencydidine  (7471) 

Cocaine  (9041) „ 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoytecogonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Levorphand  (9220)  

Meperidine  (9230)  „ 

Methadone  (9250)  

Dextropropoxyphera,  bulk,  (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  powdered  (9639)  

Oxymorphone  (9652)  

Fentanyl  (9802)  


Schedule 


'The  firm  plans  to  repackage  and  offer 
as  pure  standards  controlled  substances 
in  small  milligram  quantities  for  drug 
testing  and  analysis. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiu^r  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
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accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47.  Any  such  comments, 
objections,  or  requests  for  a  hearing  may 
be  addressed,  in  qmntuplicate,  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  Jime  24, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  the  basic  classes 
of  any  controlled  substances  in 
Schedule  I  or  II  are  and  will  continue  to 
be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b),  (c).  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  May  14, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-13098  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revision  of  Disaster  Unemployment 
Assistance  (DUA)  Handboolc  and 
Program  Operating  Forms,  Including 
the  ETA  90-2,  Disaster  Payment 
Activities  Under  the  "Stafford  Disaster 
Relief  Act";  Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed 
revision  of  a  currently  approved 
collection  of  the  Disaster 
Unemployment  Assistance  (DUA) 
Handbook  and  Program  Operating 
forms,  including  the  ETA  90-2,  Disaster 
Payment  Activities  Under  the  "Stafford 
Disaster  Relief  Act."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addresses 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
July  26,  1999. 
ADDRESSES:  Sterling  Green, 
Unemplo5maent  Insurance  Service, 
Employment  and  Trsuning 
Administration,  U.S.  Department  of 
Labor,  Room  S4  2  31,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
telephone:  202-219-7301  (this  is  not  a 
toll-free  nimiber). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sterling  Green,  telephone  nimiber  (202) 
219-7301,  ext.  186  (this  is  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Public  Law  100-707  (Sections  410 
and  423)  provide  for  benefit  assistance 
to  "any  individual  unemployed  as  a 
result  of  a  major  disaster."  State 
Employment  Secimty  Agencies 
(SESA's),  through  agreements  between 
the  States  and  the  Secretary  of  Labor,  act 
as  agents  of  the  Secretary  for  the 
purpose  of  providing  assistance  to 
applicants  in  the  various  States  who  are 
imemployed  as  a  result  of  a  major 
disaster.  The  forms  in  Chapters  III 
through  V,  Vn  and  X  of  the  DUA 
Handbook  are  used  in  connection  with 
the  provision  of  this  benefit  assistance. 
In  the  revised  DUA  Handbook,  as 
approved  by  OMB  on  8/26/98,  we  have 
eliminated  the  use  of  Federally- 
mandated  DUE  initial  claims,  weekly 
claims,  determinations  of  entitlement 
and  overpayment  forms.  We  have 
permitted  the  SESA's  to  adopt  forms  to 
better  accommodate  the  types  of 
disasters  involved  and  the  requirements 
of  their  automated  eligibility 
determination  and  payment  systems. 
The  President  is  directed  by  the  Act  to 
provide  DUA  through  agreements  with 
States  which  in  Eis  judgment  have  an 
adequate  system  for  administering  such 
assistance  through  existing  State 
agencies.  Without  the  data  obtained 
from  these  reports,  ETA  would  have  no 


grasp  on  the  program  as  it  is 
administered  by  the  States. 

n.  Current  Actions 

The  data  obtained  from  the  Form  ETA 
90-2  are  used  by  at  least  three 
organizational  units  within  ETA.  The 
Umemplo)rment  Insurance  Service  uses 
the  data  for  evaluation  of  State  agency 
performance  on  making  payments  and 
providing  claimant  services  and  for 
making  required  reports.  The 
Emplojonent  Service  uses  the  data  to 
project  funding  needs  in  the  areas  of 
counseling,  referrals  to  suitable  work 
opportimities  and  suitable  training.  The, 
Office  of  Financial  and  Administrative 
Management  (OF AM)  uses  the  data  in 
accounting  for  the  financial 
management  of  the  program  funds  and 
fund  transfers.  In  addition,  the  data  are 
also  used  by  the  Federal  Emergency 
Management  Agency  (FEMA),  to  whom 
the  President  has  delegated  the 
responsibility  by  Executive  Order  No. 
12148,  for  administering  the  Act.  All 
other  forms  (described  above)  are  used 
by  SESA's  in  operating  the  program  and 
are  not  reports  per  se.  Use  of  these  forms 
by  SESA's  is  essential  to  the  operation 
of  the  DUA  program.  The  Department  of 
Labor  is  particiUarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to.respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  . 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  Revision  ofa 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Emplo)rment  and  Training 
Administration  (ETA)  Disaster 
Unemployment  Assistance  (DUA) 
Handbook  and  Program  Operating 
Forms,  Including  the  ETA  90-2,  Disaster 
Payment  Activities  Under  the  "Stafford 
Disaster  Relief  Act." 

OMB  Number:  1205-0051. 
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Agency  Numberis):  DUA  Handbook 
and  Program  Operating  Forms, 
Including  the  ETA  9Q-2. 


Affected  PuWic:  Individuals/State 
Govenunents. 


Cite/reference 


Initial  Application  

Suppiemental/Self-emp 

Weekly  Claim 

Notice  of  Overpayment 

ETA  90-2 

Totals 


Total  respond- 
ents 


11.000 

3,800 

11,000 

235 

50 

26,035 


Frequency 


Annually 
Annually 

6  

Annually 
6  


Total  re- 
sponses 


11,000 
3,800 

66,000 
235 
300 

81.035 


Average  time 

per  response 

(hour) 


Va 
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Burden  hours 


1.833 
~  633 
5,500 
59 
50 
8,075 


Total  Burden  Cost  (capital/startup): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintaining):  $124,193.00. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record.^ 

Dated:  May  19. 1999. 
Grace  A.  Kilbane, 

Director,  Unemployment  Irtsurance  Service. 
IFR  Doc.  99-13187  Filed  5-24-99;  8:45  am] 

nUMG  CODE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINfSTRATION 

[Notice  (99-67)] 

Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Scout  Technologies,  Inc.,  of 
Jeflfersonville,  Indiana,  has  applied  for  a 
partially  exclusive  license  to  practice 
the  invention  described  and  claimed  in: 
U.S.  Patent  No.  5,166,679,  entitled 
"Driven  Shield  Capacitive  Proximity 
Sensor,"  U.S.  Patent  No.  5.214,388, 
entitled  "Phase  Discriminating 
Capacitive  Array  Sensor  System;"  U.S. 
Patent  No.  5,363,051,  entitled  "Steering 
Capacitor  Sensor;"  U.S.  Patent  No. 
5,442,347,  entitled  "Double  Shield 
Capacitive  Type  Proximity  Sensor;" 
U.S.  Patent  No.  5,515,001,  entitled 
"Current  Measuring  Op  Amp  Devices;" 
U.S.  Patent  No.  5,373,245,  entitled 
"Capaciflector  Camera;"  U.S.  Patent  No. 
5,539.292,  entitled  "Capaciflector 
Guided  Mechanisms;"  U.S.  Patent  No. 
5,521,515,  entitled  "Frequency 
Scanning  Capaciflector;"  and  U.S. 
Patent  No.  5,726,581,  entitled  "3D 
Capaciflector."  Each  is  assigned  to  the 


United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space'Administration. 
Written  objections  to  the  proposed  grant 
of  a  license  should  be  sent  to  NASA 
Goddard  Space  Flight  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  July  26,  1999. 
FOR  FURTHER  INFORMATON  CONTACT:  Guy 
M.  Miller,  Chief  Patent  Counsel,  NASA 
Goddard  Space  Flight  Center,  Code . 
750.2,  Greenbelt,  Maryland  20771. 

Dated:  May  14, 1999. 
Edward  A.  Frankle, 

General  Counsel. 

[PR  Doc.  99-13227  Filed  5-24-99;  8:45  am] 

nUJNQ  CODE  7510-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC) 
ACnON:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  ciurently  valid  OMB  control 
niunber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Grant/Cooperative 
Agreement  Provisions. 

3.  The  form  number  if  applicable:  Not 
applicable.  *^ 

4.  How  often  the  collection  is 
required:  On  occasion,  one  time. 


5.  Who  will  be  required  or  asked  to 
report:  Recipients  of  NRC  grants  or 
cooperative  agreements. 

6.  An  estimate  of  the  number  of 
responses:  91. 

7.  The  estimated  number  of  annual 
respondents:  60. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1069. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  The  Division  of 
Contracts  and  Property  Management 
uses  provisions,  required  to  obtain  or 
retain  a  benefit  in  its  awards  and 
cooperative  agreements  to  ensure: 
adherence  to  Public  Laws,  that  the 
Government's  rights  are  protected,  that 
work  proceeds  on  schedule,  and  that 
disputes  between  the  Government  and 
the  recipient  are  settled. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wvnv.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatiue  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  Jime  24, 1999).  Conunents 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0107). 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 
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Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-13218  Filed  5-24-99;  8:45  am) 
aiLUNOCOOE  Tsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  40-8681-MLA-6;  ASLBP  No. 
99-766-06-MLA] 

Intamatlonai  Uranium  (USA) 
Corporation;  Designation  of  Presiding 
Offlcw 

Pursuant  to  delegation  by  the 
Conunission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.1201  and 
2.1207  of  Part  2  of  the  Commission's 
Regulations,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/ or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  Presiding  Officer  to  conduct 
an  informal  adjudicatory  hearing  in  the 
following  proceeding. 

International  Uranium  (USA)  Corporation 
(lUSA)  (Request  for  Materials  License 
Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  Part  2, 
Subpart  L,  of  the  Commission's 
Regulations,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and. Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  request  for  hearing  submitted  by 
Envirocare  of  Utah,  Inc.,  in  response  to 
an  application  from  the  International 
Uraniiun  (USA)  Corporation  to  amend 
its  license  to  allow  for  the  receipt  and 
processing  of  uranium-bearing  materials 
from  a  site  near  St.  Louis,  Missouri, 
being  managed  under  the  Formerly 
Utilized  Sites  Remedial  Action  Program. 
Envirocare  opposes  this  amendment  on 
the  basis  that  it  allegedly  violates  NRC 
regulations  and  the  National 
Environmental  Policy  Act. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Pursuant  to  the 
provisions  of  10  CFR  §§  2.722,  2.1209, 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  docimients  and 
other  materials  shall  be  filed  with  Judge 
Bloch  and  Judge  Cole  in  accordance 
with  10  CFR  §  2.1203.  Their  addresses 
are: 


Administrative  Judge  Peter  B.  Bloch, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C. 20555-0001 

Dr.  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C. 
20555-0001 

Issued  at  Rockville,  Maryland,  this  19th 
day  of  May  1999. 

G.  Paul  Boilwerk,  m, 

Acting  Chief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 

[FR  Doc.  99-13217  Filed  5-24-99;  8:45  am] 

BHXMQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8  issued  to  the  Southern 
Nuclear  Operating  Company  (SNC  or 
the  licensee)  for  operation  of  the  Joseph 
M.  Farley  Nuclear  Plant,  Unit  1  and  2, 
located  in  Houston  County,  Alabama. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated  March 
12, 1998,  as  supplemented  by  letters 
dated  April  24,  August  20,  October  20, 
and  November  20, 1998,  and  two  letters 
dated  April  30, 1999,  would  represent  a 
full  conversion  from  the  current 
Technical  Specifications  (CTSs)  to  a  set 
of  TSs  based  on  NUREG-1431,  Revision 
1,  "Standard  Technical  Specifications — 
Westinghouse  Plants,"  dated  April 
1995.  NUREG-1431  has  been  developed 
through  working  groups  composed  of 
both  NRC  staff  members  and  industry 
representative  and  has  been  endorsed  by 
the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
TSs.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Conunission 's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132), 
to  the  current  Farley  TS  and  developed 
a  proposed  set  of  improved  TSs  for 
Farley  using  NUREG-1431  as  a  basis. 
The  criteria  in  the  final  policy  statement 
were  subsequently  added  to  10  CFR 


50.36,  "Technical  Specifications,"  in  a 
rule  change  which  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18,  1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTSs  into  six 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes,  removed  detailed  changes, 
allowance  to  use  a  simulated  or  actual 
actuation  signal,  and  less  restrictive 
changes. 

Administrative  changes  are  editorial 
in  nature,  involve  the  movement  of 
requirements  within  the  CTS  without 
affecting  the  technical  content,  simply 
reformat  a  requirement,  or  clarify  the  TS 
(such  as  deleting  a  footnote  no  longer 
applicable  due  to  a  technical  change  to 
a  requirement).  It  also  includes  non- 
technical changes  such  as  reformatting 
and  rewording  the  remaining 
requirements  in>  order  to  conform  with 
the  format  and  style  of  the  standard 
technical  specification  (STS). 

Relocated  changes  are  those 
requirements  and  surveillances  for 
structures,  systems,  components  or 
variables  that  do  not  meet  the  screening 
criteria  for  inclusion  in  the  TSs. 
Relocated  changes  are  those  current  TS 
requirements  which  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  thus  be  relocated  to 
appropriate  licensee-controlled 
docmnents.  The  licensee's  application 
of  the  screening  criteria  is  described. in 
its  March  12, 1998,  submittal.  The 
affected  structures,  systems  components 
or  variables  are  not  initiators  of 
analyzed  events  and  are  not  assiuned  to 
mitigate  accident  or  transients.  These 
requirements  and  surveillances  will  be 
relocated  from  the  TS  to 
administratively  controlled  dociunents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  the  TS  Bases 
document,  or  plant  procedures.  Future 
changes  made  by  the  licensee  to  these 
dociunents  will  be  pursuant  to  10  CFR 
50.59  or  other  appropriate  control 
mechanisms. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assiunptions  relative  to 
mitigation  of  an  accident  or  transient 
event.  The  more  restrictive  requirements 
will  not  alter  the  assessment  of  process 
variables  and  operation  of  structiues, 
systems,  and  components  described  in 
the  safety  analyses.  For  each 
requirement  in  the  ctirrent  Farley  TSs 
that  is  more  restrictive  than  the 
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corresponding  requirement  in  NUREG- 
1431  which  SNC  proposes  to  retain  in 
the  improved  Technical  Specifications 
(ITSs),  SNC  has  provided  an 
explanation  of  why  it  has  concluded 
that  retaining  the  more  restrictive 
requirement  is  desirable  to  ensure  safe 
operation  of  the  facilities  because  of  the 
specific  design  features  of  the  plant. 

Removed  detail  changes  move  details 
from  the  current  TS  to  a  licensee- 
controlled  document.  The  details  being 
removed  from  the  current  TS  are  not 
initiators  of  any  analyzed  event  and  are 
not  assumed  to  mitigate  accidents  or 
transients.  Therefore,  the  removed 
details  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Removal  of  details  to  a 
licensee-controlled  docximent  will  not 
involve  a  significant  change  in  design  or 
operation  of  the  plant,  and  no  hardware 
is  being  added  to  the  plant  as  part  of  the 
proposed  changes  to  the  current  TS.  The 
changes  v«rill  not  alter  assimiptions 
made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  the  changes 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
changes  do  not  reduce  the  margin  of 
safety  since  they  have  no  impact  on  any 
safety  analysis  assumptions.  In  addition, 
the  details  to  be  moved  from  the  current 
TS  to  a  licensee-controlled  document 
are  the  same  as  the  existing  TSs. 

Allowance  to  use  a  simiuated  or 
actual  actuation  signal  applies  to  those 
changes  that  provide  the  allowance  to 
utilize  a  simulated  or  actual  signal  to 
verify  the  automatic  actuation  of 
specific  components  in  the  Surveillance 
test  requirements  of  the  TSs.  This  type 
of  change  is  considered  less  restrictive 
as  it  provides  an  alternate  method  to 
satisfy  surveillance  requirements  that 
verify  automatic  equipment/system 
actuation.  This  change  allows 
satisfactory  automatic  actuations 
(required  equipment/system  operations 
is  verified)  that  occur  due  to  an  actual 
automatic  actuation  to  fulfill  the 
surveillance  requirement.  Operability  is 
adequately  demonstrated  in  either  case 
as  the  affected  equipment  or  system 
cannot  discriminate  between  an  actual 
or  simulated  (test)  signal. 

Less  restrictive  changes  involve 
revision  to  existing  requirements  such 
that  more  restoration  time  is  provided, 
fewer  compensatory  measures  are 
needed,  or  fewer  or  less  restrictive 
surveillance  requirements  are  required. 
This  would  also  include  requirements 
which  are  deleted  from  the  TS  (not 
relocated  to  other  dociunents)  and  other 
technical  changes  that  do  not  fit  a 
generic  category.  The  more  significant 


"less  restrictive"  requirements  are 
justified  on  a  case-by-case  basis.  When 
requirements  have  been  shown  to 
provide  little  or  no  safety  benefit,  their 
removal  from  the  TSs  may  be 
appropriate.  In  most  cases,  relaxations 
previously  granted  to  individual  plants 
on  a  plant-specific  basis  were  the  result 
of  (a)  generic  NRC  actions,  (b)  new  NRC 
staff  positions  that  have  evolved  from 
technological  advancements  and 
operating  experience,  or  (c)  resolution  of 
the  Owners  Groups'  comments  on  the 
ITSs.  Generic  relaxations  contained  in 
NUREG-1431  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
are  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431  and  thus 
provides  a  basis  for  these  revised  TSs  or 
if  relaxation  of  the  requirements  in  the 
cvurent  TSs  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
vdll  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  Jime  24, 19§9,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facilify  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  Houston- 
Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safefy  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witaesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  hie  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  E)C,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  M. 
Stanford  Blanton,  Esq.,  Balch  and 
Bingham,  Post  Office  Box  306,  1710 
Sixth  Avenue  North,  Birmingham, 
Alabama. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  heeiring  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  12,  1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC.  and  at  the 
local  public  dociunent  room  located  at 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Clommission. 
Jacob  I.  Zinunerman, 
Project  Manager,  Section  1,  Project 
Directorate  II-l ,  Division  c^ Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  99-13219  Filed  5-24-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-648] 

UMETCO  Minerals  Corporation;  Rnal 
Finding  of  No  Significant  Impact; 
Opportunity  for  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  Finding  of  No  Significant 
Impact;  Notice  of  Opportunity  for 
Hearing. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Soiut;e  Material  License  SUA-648 
to  authorize  the  licensee,  Umetco 
Minerals  Corporation  (Umetco),  to 
reclaim  the  Above-Grade  Impoundment 
(Impoundment),  located  in  Natrona 
County,  Wyoming,  according  to  the 
1997  Enhanced  Reclamation  Plan,  as 
amended.  The  Umetco  East  Gas  Hills 
site  is  located  approximately  50  miles 
(80  kilometers)  southeast  of  the  town  of 
Riverton,  Wyoming.  The  Impoimdment 
was  constructed  to  a  previously 
approved  reclamation  design,  except  for 
the  top  cover  layer,  and  several  changes 
have  been  proposed  in  the  enhanced 
plan.  An  Environmental  Assessment 
(EA)  was  performed  by  the  NRC  staff  in 
support  of  its  review  of  Umetco 's 
license  amendment  request,  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Brummett,  Uranium  Recovery 
and  Low-Level  Waste  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7-J9,  Washington,  DC  20555. 
Telephone  301/415-6606. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Umetco  Mineral  Corporation 
(Umetco)  site  is  licensed  by  the  NRC, 
imder  Materials  License  SUA-648,  to 
possess  byproduct  material  in  the  form 
of  luaniiun  waste  tailings,  as  well  as 
other  radioactive  wastes  generated  by 
past  milling  operations.  The  mill  has 
been  dismantled  and  current  site 
activities  include  completion  of 
reclamation  of  three  disposal  areas  and 
continuation  of  the  groimd  water 
corrective  action  program. 

The  mill  operated  from  1960  to  1979 
and  tailings  slurry  was  placed  in  the 
Impoundment  during  this  period.  The 
earth  dams  of  the  Impoundment  are  of 
silty  clayey  sands.  Beside  the  original 


dam  on  the  north,  additional  dams  were 
built  to  expand  the  capacity  (on  the  east 
in  1969,  north  in  1972,  and  east  of  the 
main  dam  in  1974).  The  material  in  the 
hnpoimdment  had  completed  90 
percent  settlement  before  the  cover  soil 
was  placed. 

In  1980,  Umetco  submitted  a 
reclamation  plan  for  the  Above-Grade 
Impoundment  (Impoimdment), 
incorporating  the  adjacent  experimental 
heap  leach  area.  The  plan  was  approved 
with  modifications  as  docimiented  in 
License  Condition  (LC)  54.  Umetco 
completed  tailings  re-grading  and 
construction  of  the  cover,  except  for  six 
inches  of  topsoil  and  seed,  in  1992.  As 
per  the  approved  design,  the  cover 
consists  of  1-foot  of  clay,  1-foot  of  filter 
soil,  and  7.5-feet  of  overburden  soil. 
Several  years  after  construction,  erosion 
of  the  cover  was  noted,  and  concerns 
were  expressed  for  erosion  along  the 
east  toe  of  the  Impoundment,  the 
closure  of  the  north  toe  drain,  and 
additional  contamination  found  near  the 
north  edge  of  the  Impoimdment. 

The  major  proposed  modifications  in 
the  enhanced  design  to  the  approved 
Reclamation  Plan  for  stabilization  and 
containment  of  the  waste  material 
include: 

1.  Extend  the  radon  barrier/cover  on  the 
north  and  east  sides  about  200  feet  in  order 
to  close  the  drain  system  and  cover 
contamination  found  along  the  downstream 
toe. 

2.  Add  erosion  protection  (rip  rap)  along  a 
portion  of  East  Canyon  Creek  to  protect  the 
toe  of  the  Impoundment. 

3.  Replace  the  previously  proposed  topsoil/ 
vegetative  cover  with  rip  rap  (rock)  erosion 
protection  on  both  the  top  and  side  slopes  of 
the  Impoundment. 

In  addition,  Umetco  would  verify  the 
stability,  settlement,  radon  attenuation, 
and  other  aspects  of  the  existing 
Impoundment. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  enhanced  reclamation  plan  for 
the  Impoundment,  in  accordance  with 
10  CFR  Part  51,  Licensing  and 
Regulatory  Policy  Procedures  for 
Environmental  Protection.  The  license 
amendment  would  authorize  Umetco  to 
complete  reclamation  of  the 
Impoundment  as  proposed.  In 
conducting  its  appraisal,  the  NRC  staff 
considered  the  following  information: 
(1)  Umetco's  1997  license  amendment 
request  and  proposed  design,  as 
amended;  (2)  previous  environmental 
evaluations  of  the  facility;  (3)  data 
contained  in  required  semiannual 
environmental  monitoring  reports;  (4) 
existing  license  conditions;  (5)  results  of 
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NRC  staff  site  visits  and  inspections  of 
the  Umetco  facility;  and  (6) 
consultations  with  the  U.S.  Fish  and 
Wildlife  Service,  the  U.S.  Bureau  of 
Land  Management,  and  the  Wyoming 
State  Historic  Preservation  Office.  The 
technical  aspects  of  the  enhanced 
reclamation  plan  are  discussed 
separately  in  a  Technical  Evaluation 
Report  (TER)  that  will  accompany  the 
final  agency  licensing  action. 

The  results  of  the  staffs  appraisal  are 
documented  in  an  EA  placed  in  the 
docket  file.  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Conclusions 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
the  enhanced  reclamation  of  the 
Impoimdment,  and  has  determined  that 
the  requested  amendment  of  Source 
Material  License  SUA-648,  authorizing 
implementation  of  the  reclamation  plan, 
will:  (1)  be  consistent  with  requirements 
of  10  CFR  part  40,  Appendix  A;  (2)  not 
be  inimical  to  public  health  and  safety; 
and  (3)  not  have  long-term  detrimental 
impacts  on  the  environment.  The 
following  statements  summarize  the 
conclusions  resulting  from  the  stafPs 
environmental  assessment,  and  support 
the  FONSI: 

1.  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place  to 
monitor  effluent  releases  and  to  detect  if 
applicable  regulatory  limits  are  exceeded. 
Radiological  effluents  from  facility 
operations  have  been,  and  are  expected  to 
remain,  below  the  regulatory  limits; 

2.  Present  and  potential  health  risks  to  the 
public  and  risks  of  environmental  damage 
from  the  proposed  reclamation  were 
assessed.  Given  the  remote  location,  limited 
activities  requested,  small  area  of  impact,  and 
past  activities  on  the  site,  the  staff 
determined  that  the  risk  factors  for  health 
and  environmental  hazards  are  insignificant. 

Because  the  staff  has  determined  that 
there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
amendment,  there  can  be  no 
disproportionally  high  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Consequently, 
further  evaluation  of  Environmental 
Justice  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  Policy  and  Procediues  Letter 
1-50,  Revision  1,  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-648,  for 
reclamation  of  the  Impoundment,  as 
requested  tiy  Umetco.  Therefore,  the 


principal  alternatives  available  to  NRC 
are  to: 

1.  Approve  the  license  amendment  request 
as  submitted;  or 

2.  Amend  the  license  with  such  additional 
conditions  as  are  considered  necesstuy  or 
appropriate  to  protect  public  health  and 
safety  and  the  enviroimient;  or 

3.  Deny  the  amendment  request. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  Umetco's  futvire  operations  or  the 
denial  of  the  license  amendment. 
Additionally,  in  the  TER  prepared  for 
this  action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  reclamation,  specified 
in  10  CFR  Part  40,  Appendix  A,  and  has 
no  basis  for  denial  of  ihe  proposed 
action.  Therefore,  the  staff  considers 
that  Alternative  1  is  the  appropriate 
alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  renewal  of  NRC  Source 
Materisd  License  SUA-648.  On  the  basis 
of  this  assessment,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  that  may  result  fi-om  the 
proposed  action  would  not  be 
significant  and,  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC  Public  Document  Room,  in  the 
Geknan  Building,  2120  L  Street  NW.. 
Washmgton,  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders  in 
10  CFR  part  2  (54  FR  8269).  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  tiiis  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c),  a  request 
for  a  hearing  must  be  filed  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  at  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  MD  20852;  or 

(2)  By  mail  or  telegram  addressed  to  the 
Secretary,  U.S.  Nuclear  Regulatory 


Commission.  Washington,  E)C  20555. 
Attention:  Rulemakings  and  Adjudications 
Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  Umetco  Minerals 
COTporation,  P.O.  Box  1029,  Grand  Junctioo, 
CO  81502; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One  White 
Flint  North,  11555  Rockville  Pike.  Rockville, 
MD  20852,  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  requestor  should  be 
permitted  a  hearing,  with  particular  reference 
to  the  factors  set  out  in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern  about 
the  licensing  activity  that  is  the  subject 
matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing  that  the 
request  for  a  hearing  is  timely  in  accordance 
with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  part  2,  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  May  1999. 
For  the  Nuclear  Regulatory  Commission. 

N.  King  Stablein, 

Acting  Chief,  Uranium  Recovery  and  Low- 
Level  Waste  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  99-13220  Filed  5-2!*-99;  8:45  am] 

BlUJNGCOOe  7590-01-U 


OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

May  1,  1999. 

"This  report  is  submitted  in  fulfillment 
of  the  requirement  o^ection  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
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month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of  May 
1, 1999,  of  three  rescission  proposals 
that  have  been  pending  for  more  than  45 
days  and  three  deferrals  contained  in 
two  special  messages  for  FY  1999.  These 
messages  were  transmitted  to  Congress 
on  October  22, 1998,  and  Febraary  1, 
1999. 

Rescissions  (Attachments  A  and  C) 

As  of  May  1, 1999,  three  rescission 
proposals  totaling  $35  million  have 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  statiis  of  the  FY 
1999  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  May  1, 1999,  $921  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  sKbws 
the  status  of  each  deferral  reported 
during  FY  1999. 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

63  FR  63949,  Tuesday,  November  17, 
1998 

64  FR  6721,  Wednesday,  February  10, 
1999 

Jacob  J.  Lew, 

Director. 

Attachments 

Attachment  A— Status  of  FY  1999 
Rescissions 

[In  millions  of  dollars] 


Budgetary 
resources 

Rescissions  proposed  by  the 

President 

Rejected  by  the  Congress 

35.0 

Currently  before  the  Congress  ... 

35.0 

Attachment  B— Status  of  FY  1999 
Deferrals 

[In  millions  of  dollars] 


Budgetary 
resources 

Deferrals  proposed  by  the  Presi- 
dent   

1 ,680.7 

Routine  Executive  releases 
through  April  1999.  (OMB/ 
Agency  releases  of  $760.6 
million,  partially  offset  by  a  cu- 
mulative positive  adjustment  of 
$0.9  million) _ 

Overtumed  by  the  Congres& 

-759.7 

Cun-entty  before  the  Congress  ... 

921.0 
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POSTAL  RATE  COMMISSION 
Pocket  No.  MC98-1 ;  Order  No.  1241] 

Mail  Classification  Proceeding 

agency:  Postal  Rate  Commission. 
ACTION:  Order  terminating  experimental 
docket. 

SUMMARY:  The  Commission,  at  the  Postal 
Service's  request,  terminates  an 
experimental  docket  established  to 
consider  a  proposed  "Mailing  Online" 
service.  Termination  will  allow  the 
Service  to  consider  revisions  to  the 
proposal,  given  adoption  of  a 
consolidation  policy  regarding  its 
Internet  presence.  Termination  is 
without  prejudice  to  a  new  filing. 
DATES:  Termination  was  effective  May 
12, 1999. 

ADDRESSES:  Send  communications 
regarding  this  notice  and  order  to  the 
attention  of  Margaret  P.  Crenshaw, 
Secretary  of  the  Commmission,  1333  H 
Street  NW.,  Washington,  DC,  20268- 
0001. 

FOR  MORE  INFORMATION  CONTACT: 
Stephen  L.  Sharfinan,  General  Coiinsel, 
1333  H  Street.  NW.,  Washington,  DC, 
20268-0001, 202-789-6820. 
SUPPLEMENTARY  INFORMATION:  On  May  5, 
1999,  the  US  Postal  Service  filed  a 
pleading  annoimcing  the  withdrawal  of 
its  request  in  this  proceeding  and 
moving  that  the  Commission  close  this 
docket.  Notice  of  US  Postal  Service 
Withdrawal  of  Request  for  a 
Recommended  Decision  and  Motion  to 
Close  Docket  (Posted  Service  Motion)! 
May  5, 1999.  In  its  pleading,  the  Postal 
Service  states  that  it  intends  to 
consolidate  its  Internet  presence  within 
one  website,  USPS.com,  rather  than 
using  the  "PostOffice  Online"  website 
as  a  platform  for  certain  Internet 
services  such  as  Mailing  Online,  as  was 
originally  proposed  by  the  Service  in 
this  docket.  Id.  at  1-2.  According  to  the 
Service,  the  consolidation  will  enable  it 
to  avoid  unnecessary  redimdancies  and 
costs,  and  to  manage  efficiently  the 
issue  of  year  2000  compatibility.  Id.  at 
1.  The  consolidation  further  is  touted  as 
a  sound  business  decision  in  accordance 
with  the  practice  of  other  firms  engaged 
in  Internet  transactions.  Ibid. 

The  Postal  Service  states  that  it  hopes 
to  file  a  new,  reformulated  and 
supplemented  request  for  its  Mailing 
Online  service  at  some  imspecified 
point  in  the  future.  Id.  at  2.  As  Mailing 
Online  *s  platform  would  be  the 
consolidated  USPS.com  website,  rather 
than  the  currently  jfroposed  PostOffice 
Online,  an  updated  explanation  of  the 
system's  operation  and  revisions  of 
certain  estimated  information  systems 


costs  would  be  necessary.  Ibid.  In  light 
of  these  modifications,  the  Service  has 
concluded  that  the  least  complicated 
course  of  action  is  to  withdraw  its 
request.  (In  its  motion  to  close  the 
docket,  the  Postal  Service  states  that  it 
would  seek  to  incorporate  into  the 
record  of  the  new  docket  substantial, 
relevant  parts  of  the  record  in  the 
instant  docket  in  order  to  allow  for  an 
expedited  resolution  of  the  new  request. 
Postal  Service  Motion  at  2.) 

No  participant  has  opposed  the  Postal 
Service's  motion  to  terminate  this 
docket.  In  light  of  the  nature  of  this 
docket — a  proposal  for  an  experimental 
service  by  the  Postal  Service— the 
Commission  does  not  believe  that 
terminating  proceedings  at  this  time 
will  result  in  prejudice  to  the  due 
process  rights  of  any  participant. 
Accordingly,  the  Commission  shall 
grant  the  Postal  Service's  motion  to 
terminate  this  proceeding.  (For 
information  regarding  the  Service's 
initial  filing,  see  Commission  notice  and 
order  no.  1216,  published  at  63  FR 
39600  (July  23, 1998)). 

It  is  ordered: 

1.  The  motion  of  the  U.S.  Postal 
Service  to  close  docket  no.  MC98-1  is 
granted. 

2.  The  Secretary  shall  cause  this 
notice  and  order  to  be  published  in  the 
Federal  Register. 

Authority:  39  U.S.C.  3623. 
Dated:  May  20. 1999. 
Cyril  J.  Pittack, 

Acting  Secretary. 

[FR  Doc.  99-13146  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  mO-fW-P 


POSTAL  SERVICE 

Postal  Service  Board  of  Gk>vemors 

Sunshine  Act  li/leeting 

TIMES  AND  DATES:  1:00  p.m.,  Monday, 

Jime  7, 1999;  8:30  a.m.,  Tuesday,  June 

8. 1999. 

place:  Washington,  DC,  at  U.S.  Postal 

Service  Headquarters.  475  L'Enfant 

Plaza,  SW.  in  the  Benjamin  Franklin 

Room. 

STATUS:  June  7  (Closed):  June  8  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  Jime  7-1:00  p.m.  (Closed) 

1.  Legal  Issues. 

2.  Personnel  Matters. 

Tuesday,  June  8-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  May 

3-4, 1999. 

2.  Remarks  of  the  Postmaster  General/ 

Chief  Executive  Officer. 


3.  Capital  Investments. 

a.  Point  of  Service  One  (POS  1}— 
Stage  2A. 

b.  Cincinnati,  Ohio,  Airport  Mail 
Facility  (AMF). 

4.  Tentative  Agenda  for  the  July  12-13, 

1999.  meeting  in  Washington.  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service.  475  L'Enfant 
Plaza,  SW..  Washington.  DC  20260-   » 
1000.  Telephone  (202)  268-4800. 

Thomas  J.  Koerber, 

Secretary. 

[FR  Doc.  99-13388  Filed  5-21-99;  2:32  pm] 

BILLING  CODE  mO-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41412;  File  No.  SR-BSE- 

99-5] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange  Relating  to  Its 
Transaction  Fee  Schedule 

May  17. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rxde  19b-4  thereunder,* 
notice  is  hereby  given  that  on  April  29, 
1999,  the  Boston  Stock  Exchange 
("Exchange")  filed  with  the  Seciirities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
transaction  fee  schedule  to  implement  a 
maximum  transaction  fee  cap  for  floor 
broker-entered  orders  executed  on  the 
Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  tex}  of  these 
statements  may  be  examined  at  the 


>  15  U.S.C.  788(b)(1). 
« 17  CFR  240.19b-*. 
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places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections,  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Piirpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
transaction  fee  schedule  to  improve  the 
Exchange's  overall  competitive  position 
in  the  marketplace.  The  transaction  fee 
schedule  encompasses  the  trade 
recording  and  comparison  charges  and 
the  value  charges  that  the  Exchange 
applies  to  orders  that  member  firms 
send  to  the  Exchange  for  execution.  The 
Exchange  proposes  to  amend  the 
schedule  by  implementing  a  maximum 
transaction  fee  cap  of  $.35  per  100 
average  monthly  shares  on  all  floor 
broker-entered  orders  executed  on  the 
Exchange.  The  Exchange  will  apply  this 
cap  to  floor  broker-entered  orders  prior 
to  applying  the  existing  total  volume 
transaction  fee  cap  of  $.45  per  100 
average  monthly  shares.^ 

(2)  Basis 

The  basis  for  the  proposed  rule 
change  in  section  6(b)(5)  of  the  Act,*  in 
that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


>  To  calculate  the  total  transaction  fees  for  all 
order  flow,  the  Exchange  will  add  the  total  fees  for 
electronic  trades  (capped  at  SSO.OOO  per  month)  to 
the  total  fees  for  broker-entered  trades  (capped  at 
the  new  rate  of  S.3S  per  100  average  monthly 
shares).  The  Exchange  then  will  apply  the  total 
voliune  cap  of  $.45  per  100  average  monthly  shares 
to  that  sum.  Telephone  conversation  between  Kathy 
Marshall,  Assistant  Vice  President,  Finance,  Boston 
Stock  Exchange,  and  )oshua  Kans,  Attorney,  and 
Matthew  Boesch.  Paralegal,  Division  of  Market 
Regulation.  Commission.  May  7, 1999. 

« 15  U.S.C  78fa>)(5). 


necessary  or  appropriate  in  furtherance 
o/  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cknnniission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee 
or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective  on 
filing,  for  implementation  on  May  1, 
1999,  pursuant  to  section  19(b)(3)(A)  of 
the  Act  5  and  subparagraph  (f)  of  19b-4 
thereimder.^  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop)ring  at 
the  principal  office  of  the  above- 
mentioned  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-99-5 
and  should  be  submitted  by  Jime  15, 
1999. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-13110  Filed  5-24-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41413;  File  No.  SR-CBOE- 
99-19] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  and  Immediate  Effecthreness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  inc. 
Relating  to  the  Market-Maker 
Surcharge  Fee  Schedule 

May  17. 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  30, 
1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  make 
changes  to  its  fee  schedule  pursuant  to 
CBOE  Rule  2 .40,  hdarket-Maker 
Surcharge  for  Brokerage.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


5  15U.S.C.  7Bs(b)(3)(A). 

»17CFR240.19b-4(f). 

'  In  reviewing  these  rules,  the  Commission  has 
considered  the  effect  of  the  proposed  rule  change 
on  efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 


•  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C.  78sfl))(l). 

'  17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  41121 
(February  26, 1999),  64  FR  11523  (March  9, 
1999)(order  approving  CBOE  Rule  2.40). 
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A.  Self-Regulator}' Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  CBOE  Rule  2.40,  the 
Equity  Floor  Procedure  Conunittee 
approved  the  following  fees  for  the 
following  option  classes: 


Option  class 

Market- 
maker  sur- 
charge (per 

contract) 

Order  book 
official  bro- 
kerage rate 
(per  con- 
tract)* 

Barnes  and 

Noble,  Inc. 

(BKS) 

$0.10 

$0.00 

Tyco  (TYC)  

0.02 

0.00 

Kerr-McGee 

Corp.  (KMG)  .. 

0.10 

0.00 

Network  Associ- 

ates Inc. 

(COM)  

0.0S 

Q.OO 

Associated  First 

Capital  Corp. 

(AFS) 

.0.04 

0.00 

BankAmerica 

Corporation 

(BAC)  

0.02 

0.00 

BP  Amoco 

(BPA) 

0.02 

0.00 

Sunrise  Tech- 

nology (RNU) 

0.03 

0.00 

Sprint  (PCS)  

0.15 

0.00 

Cendant  (CD)  ... 

0.07 

0.00 

National  Dis- 

count Broker 

(NDB)  

0.03 

0.00 

Atiercrombie  & 

Fitch  (ANF)  .... 

0.13 

0.00 

ENZO  Biochem 

(ENZ) 

0.13 

0.00 

Checkfree 

(FCQ)  

0.15 

0.00 

Neomagic  Corp 

(GJQ)  

0.22 

0.00 

Intimate  Brands 

(IBI)  

0.16 

0.00 

Maxtor  Corp 

0.12 

0.00 

Amkor  (QEL) 

0.06 

0.00 

Ortel  Corp. 

(OQE) 

0.09 

0.00 

Data  Dimen- 

sions   

0.24 

0.00 

These  fees  will  be  effective  as  of  May 
1, 1999,  and  will  remain  in  effect  until 
such  time  as  the  Equity  Floor  Procedure 
Committee  or  the  Board  determines  to 
change  these  fees  and  files  the 
appropriate  rule  change  with  the 
Commission. 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)(40}  s  of  the  Act  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  expropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  piusuant  to  section 
19{b)(3)(A)(ii)o  and  subparagraph  (f)(2) 
of  Rule  19b-4  thereunder.^  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  svunmarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.8 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seairities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-19  and  should  be 
submitted  by  June  15, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  NfcFarland, 

Deputy  Secretary. 

[FR  Doc.  99-13109  Filed  5-24-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rotoas*  No.  34-41414;  Hie  No.  SR-NASD- 
99-01] 

SeH-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  liy 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Rling  Fees 
Under  the  Corporate  Rnancing  Rule 

May  17, 1999. 

On  January  11, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
regulatory  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  propdised 
rule  change  pursuant  to  Section  19(b)(1) 
of  Seciuities  Exchange  Act  of  1934 
("Act"),!  and  Rule  i9b-4  thereunder.^ 
On  March  18,  1999,  and  March  23, 
1999,  NASD  Regulation  submitted  to  the 
Commission  Amendment  Nos.  1  and  2, 
respectively,  to  the  proposed  rule 
change.  3  In  its  filing,  NASD  Regulation 
proposed  to  amend  Section  6  of 
Schedule  A  to  the  NASD  By-Laws 
("Section  6  of  Schedule  A")  and  NASD 
Conduct  Rule  2710  (the  "Corporate 
Financing  Rule")  to  simplify  the  fee 
structiue  for  public  offerings  filed  under 
NASD  Conduct  Rules  2710,  2720,  and 
2810.  Notice  of  the  proposal  as 
contained  in  Amendment  No.  2  was 


*The  suicharge  will  be  used  to  reimburse  the 
Exchange  for  the  reduction  in  the  Order  Book 
OfBcial  brokerage  rate  from  $0.20  in  the  relevant 
option  classes.  Any  remaining  funds  will  be  paid 
to  Stationary  Floor  Brokers  as  provided  in  Exchange 
Rule  2.40. 


5 15  U.S.C.  78f(b)(4). 

«15  U.S.C.  78s(b)(3)(A)(ii). 

'^  17  CFR  240.19b-4(f)(2). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 


•17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(bMl). 

2  17CFR240.19b-4. 

^  NASD  Regulation  filed  Amendment  No.  1  which 
superseded  the  original  rule  filing  in  its  entirety. 
See  Letter  from  Joan  C.  Conley,  Secretary.  NASD 
Regulation,  (o  Katherine  A.  England,  Assistant 
Director,  Market  Regulation,  Commission,  dated 
March  17, 1999;  Amendment  No.  2  also  superseded 
Amendment  No.  1  and  the  original  rule  filing  in  its 
entirety.  See  Letter  from  )oan  C.  Conley,  Secretary, 
NASD  Regulation,  to  Katherine  A.  England. 
Assistant  Director,  Market  Regulation,  Commission, 
dated  March  22, 1999. 
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published  in  the  Federal  Register  on 
April  12.  1999  ("Notice")."  No 
comments  were  received  on  the 
proposal. 

I.  Description  of  the  Proposal 

The  proposed  nde  change  amends 
Section  6  of  Schedule  A  to  clarify  the 
method  of  calciilating  the  Corporate 
Financing  filing  fees  by  the  Corporate 
Financing  Department  of  NASD 
Regulation  ("Department").  Presently, 
the  Corporate  Financing  Rule  requires 
that  NASD  members  file  most  proposed 
public  offerings  with  the  Department. 
The  Department  reviews  these  filings 
prior  to  the  commencement  of  the 
offering  to  determine  whether  the 
underwriting  terms  and  arrangements 
are  fair  and  reasonable  pursuant  to 
standards  set  forth  in  NASD  Conduct 
Rules  2710,  2720.  and  2810.  The 
proposal  amends  certain  of  the  NASD's 
rules  to  address  problems  with  the 
manner  in  which  the  Department 
calculates  the  Corporate  Financing  filing 
fees. 

Application  of  Fee  to  All  Securities  on 
Offering  Document — Currently, 
offerings  filed  with  the  Department  are 
charged  a  fee  equal  to  $500  plus  .01% 
of  the  gross  dollar  amount  of  the 
offering,  not  to  exceed  $30,500.  The 
definition  of  the  term  "gross  dollar 
amount  of  the  offering"  in  Paragraph 
(a)(1)  of  Conduct  Rule  2710  allows 
NASD  Regulation  to  collect  a  fee  on  "all 
securities  offered  to  the  public."  This 
language  is  often  interpreted  by  NASD 
members  to  impose  a  fee  only  with 
respect  to  those  specific  seciu'ities 
currently  offered  to  the  public  by  the 
NASD  member  filing  a  proposed 
offering,  even  when  the  issuer  has 
included  other  securities  on  the  same 
offering  document  for  later  public  sale 
by  the  same  or  another  NASD  member. 
Further,  in  the  case  of  securities 
registered  with  the  SEC  pursuant  to 
Rule  415,  NASD  members  have  argued 
that  the  Department  should  recalculate 
the  filing  fee  each  time  a  shelf  take 
down  is  made  so  that  the  NASD  member 
is  only  responsible  for  that  portion  of 
the  Corporate  Financing  filing  fee  that 
relates  to  that  NASD  member's  specific 
shelf  take  down. 

Accordingly.  NASD  Regulation 
proposes  to  amend  Section  6(a)  of 
Schedule  A  to  clarify  that  the  Corporate 
Financing  filing  fee  will  be  calculated 
on  the  proposed  maximum  aggregate 
offering  price  ^  or  other  applicable 


value  8  of  all  securities  included  oil  a 
SEC  registration  statement  or  any  other 
type  of  offering  document — regardless  of 
whether  the  securities  are  currently 
"offered  to  the  public."  Further.  NASD 
Regulation  proposes  to  delete  the 
definition  of  the  term  "gross  dollar  ' 
amount  of  the  offering"  in  Paragraph 
(a)(1)  of  Conduct  Ride  2710  because  the 
calculation  of  the  Corporate  Financing 
filing  fee  in  Section  6(a)  of  Schedule  A 
will  no  longer  be  based  on  this  term. 

(Calculation  of  Fee  on  Amendments — 
Section  6(b)  of  Schedule  A  ciurently 
requires  that  NASD  Regulation  collect 
an  additional  filing  fee  when  an 
amendment  to  the  offering  document 
increases  the  number  of  securities  being 
registered,  regardless  of  whether  there  is 
any  increase  in  the  aggregate  value  of 
the  securities  that  were  included  on  the 
original  offering  dociunent.  This 
additional  filing  fee  is  calculated  by 
multiplying  the  number  of  additional 
securities  times  their  new  offering  price 
and  charging  a  fee  of  .01%  of  this 
product,  but  not  to  exceed  $30,500  for 
total  filing  fees  for  any  offering  filed. 
When  an  amendment  decreases  the 
maximum  aggregate  offering  price  for 
the  whole  offering  (as  well  as  increasing 
the  number  of  securities  offered),  the 
collection  of  an  additional  filing  fee  by 
the  Department  is  not  always  warranted. 
Conversely,  the  Department  is  currentiy 
prevented  by  the  language  of  Section 
6(b)  of  Schedule  A  fi'om  collecting  an. 
additional  fee  when  the  amendment 
increases  the  maximum  aggregate 
offering  price  of  the  securities  offered, 
but  does  not  increase  the  number  of 
securities. 

The  proposal  would  amend  Section 
6(b)  of  Schedule  A  to  impose  an 
additional  fee  on  amendments  only 
when  there  is  an  increase  in  the 
maximiun  aggregate  offering  price  or 
other  applicable  value  of  all  securities 
included  on  the  offering  document. 
Specifically,  an  additional  filing  fee 
would  be  imposed  on  amendments  in 
the  amoimt  of  .01%  of  the  net  increase 
in  the  maximimi  aggregate  offering  price 
or  other  applicable  value  of  all 
securities  registered  on  an  SEC 
registration  statement  or  included  on 
any  other  type  of  offering  dociunent. 


*  Securities  Exchange  Act  Release  No.  41248 
(April  2.  1999).  64  FR  17707  (April  12. 1999)  (File 
No.  SR-NASD-99-01). 

'The  term  "proposed  maximum  aggregate 
offering  price"  is  the  same  term  used  in  the  fourth 
column  of  the  fee  table  on  the  cover  of  SEC 


registration  statement  forms  to  identify  registration 
statement. 

^The  inclusion  of  the  words  "other  applicable 
value"  is  intended  to  cover  debt  securities  or  a 
situation  in  which  the  company  only  registers  a 
dollar  amount  of  securities  without  specifying  the 
type  of  or  number  of  securities  being  offered.  This 
is  the  same  value  that  would  be  included  under  the 
fourth  column  of  the  fee  table  titled  "  proposed 
maximum  aggregate  offering  price"  on  the  cover  of 
SEC  registration  forms  in  the  case  where  a  debt 
issue  or  a  dollar  amount  of  securities  is  being 
registered  with  the  SEC. 


with  a  maximum  of  $30,500  in  total 
filing  fees  charged  for  any  offering. 
However,  no  refund  will  be  made  as  a 
result  of  a  net  decrease  in  the  maximum 
aggregate  offering  price  or  other 
applicable  value. 

The  proposed  change  to  Section  6(b) 
of  Schedule  A  would  clarify  that  NASD 
Regulation  recognizes  that  there  can  be 
a  net  increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
of  an  offering  registered  with  the  SEC 
through  an  amendment  to  the 
registration  statement  or  through  "any 
other  change."  The  proposed  language 
also  treats  as  an  amendment  a  net 
increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
that  is  reflected  in  an  SEC  Rule  430A 
prospectus  '  or  a  related  registration 
statement  filed  pursuant  to  SEC  Rule 
462(b).8 

SEC  Rule  457— NASD  Regulation  also 
proposes  to  eliminate  Section  6(c)  of 
Schedule  A.  Originally,  this  section- 
referenced  SEC  Rule  457  for  the 
calculation  of  the  Corporate  Financing 
filing  fees  in  certain  situations. 
Specifically,  it  requires  that  Corporate 
Financing  filing  fees  be  computed 
according  to  SEC  Rule  457,  to  the  extent 
that  SEC  Rule  457  is  not  inconsistent 
with  Section  6  of  Schedule  A.  NASD 
Regulation  states  that  the  proposed 
amendments  to  Section  6  of  Schedule  A 
would  incorporate  all  necessary 
concepts  for  the  calculation  of  such 
filing  fees.  Therefore,  NASD  Regulation 
proposes  to  eliminate  Section  6(c)  of 
Schedule  A,  as  the  reference  to  SEC 
Rule  457  is  no  longer  necessary. 

Elimination  of  Duplicate  Provision — 
Section  6  of  Schedule  A  and  Paragraph 


'  SEC  Rule  430A  permits  a  registrant  to  omit 
certain  information  from  a  prospectus  that  is  filed 
as  part  of  a  registration  statement  declared  effective 
by  the  SEC  if  the  omitted  information  is  contained 
in  a  prospectus  filed  with  the  SEC  pursuant  to  SEC 
Rule  424(b)  or  SEC  Rule  497(h)  within  15  business 
days  after  efiiactiveness.  If  the  omitted  information 
is  not  contained  in  a  prospectus  filed  with  the  SEC 
within  fifteen  business  days  after  effectiveness,  it 
must  be  contained  in  an  effective  post-effective 
amendment  to  the  registration  statement.  SEC  Riile 
4  30 A  permits  a  registrant  to  reflect  in  the 
prospectus  filed  pursuant  to  SEC  Rule  424(b)  or 
SEC  Rule  497(h)  or  in  a  post-effective  amendment 
to  the  registration  statement  a  change  in  the  volume 
of  securities  offered  (if  the  total  value  of  securities 
offered  would  not  exceed  that  which  was 
registered)  or  a  change  in  the  bona  fide  estimate  of 
the  maximum  offering  price  range  if  the  changes, 
in  the  aggregate,  represent  no  more  than  a  20 
percent  change  in  the  maximum  aggregate  offering 
price  set  forth  in  the  fee  table  in  the  effective 
registration  statement. 

*  SEC  Rule  462(b)  permits  a  registrant  to  file  a 
registration  statement  that  is  effective  upon  filing  if, 
among  other  things,  the  registration  statement 
registers  "additional  securities  of  the  same  class(e3) 
as  were  included  in  an  earlier  registration  statement 
for  the  same  offering  and  declared  effective  by  the 
Commission." 
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(b)(10)  of  Conduct  Rule  2710  include 
identical  provisions  that  impose  a  fee  on 
each  filing  in  the  amount  of  $500  plus 
.01%  of  the  value  of  securities  with  a 
maximiun  filing  fee  limit  of  $30,500. 
NASD  Regulation  proposes  to  eliminate 
paragraph  (b)(10)  of  Conduct  Rule  2710 
in  its  entirety  because  it  duplicates 
Section  6  of  Schedule  A.  NASD 
Regulation  further  believes  that 
Schedule  A  is  the  more  appropriate 
location  for  provisions  that  impose  fees 
on  NASD  members. 

Method  for  Submission  of  Filing 
Fees — ^The  language  of  Sections  6(a)  and 
6(b)  of  Schedule  A  currently  specifies 
that  a  filing  fee  will  accompany  an 
initial  filing  and  amendments,  in  certain 
cases.  The  proposal  would  eliminate 
this  language  within  these  sections. 

n.  Discussion 

The  Commission  has  determined  to 
approve  the  Association's  proposal  to 
amend  Section  6  of  Schedule  A  and 
NASD  Conduct  Rule  2710.  The 
Commission  believes  that  the  proposal 
to  amend  Section  6  of  Schedule  A  and 
NASD  Conduct  Rule  2710  to  simplify 
the  NASD's  Corporate  Financing  filing 
fee  structiire  for  public  ofierings  filed 
under  NASD  Conduct  Rules  2710,  2720, 
and  2810  is  consistent  with  Section 
15A(b)(5)  8  of  the  Act  in  that  it  provides 
for  the  equitable  allocatipn  of  reasonable 
dues,  fees,  and  other  charges  among 
NASD  members.  The  Commission  also 
believes  that  the  proposal  to  am'^nd 
Sections  6(a)  and  6(b)  of  Schedule  A 
provides  enhanced  guidance  to  both 
NASD  members  and  the  Department's 
staff  regarding  the  Corporate  Financing 
filing  fee  structiu^.  The  Commission 
believes  that  the  proposed  amendment 
to  Section  6(a)  will  facilitate  the 
calculation  of  Corporate  Financing  filing 
fees  by  the  Department  and  will  remove 
disputes  over  filing  fees  that  cxirrently 
occur  over  whether  securities  included 
on  an  offering  dociunent  are  being 
cxurently  "offered  to  the  public."  The 
Commission  believes  that  requiring 
NASD  Regulation  to  do  a  piecemeal 
calculation  of  filing  fees  to  accoimt  for 
each  NASD  member's  shelf  take  down 
would  be  time  consuming  and  cause 
accounting  difficulties  for  the 
Department. 

with  respect  to  the  proposed 
amendment  Section  6(b)  of  Schedule  A, 
the  Commission  believes  that  this 
amendment  is  also  consistent  with 
Section  15A(b)(5)  ^°  of  the  Act  in  that  it 
provides  for  equitable  allocation  of 
filing  fees  charged  for  amendments  of 
public  offerings.  The  Commission  notes 


that  the  Department  will  charge  a 
maximimi  of  $30,500  in  total  filing  fees 
for  reviewing  any  public  offerings  filed. 
The  Commission  recognizes  that  the 
potential  effect  of  the  proposed 
amendment  to  Section  6(b)  of  Schedule 
A  is  to  decrease  the  total  Corporate 
Financing  filing  fees  collected  for 
amendments  filed.  NASD  represents 
that  it  will  provide  notice  to  NASD 
members  of  the  uniform,  no-refund 
policy  of  NASD  Regulation  regarding 
any  amendments  filed  that  may  result  in 
a  decrease  in  the  maximum  aggregate 
offering  price  or  other  applicable  value. 
The  Commission  believes  that  this 
clarification  will  eliminate  further 
confusion  among  the  NASD  members  as 
to  whether  a  refund  would  be  warranted 
in  such  case.  For  all  the  reasons  set  forth 
above,  the  Commission  believes  that  the 
proposed  amendment  to  Section  6(b)  of 
Schedule  A  will  provide  for  the 
equitable  allocation  of  fees  among 
NASD  members. 

The  Commission  also  believes  that  the 
language  of  Sections  6(a)  and  6(b)  of 
Schedijde  A  that  currently  specifies  that 
a  filing  fee  shall  accompany  an  initial 
filing  and  amendments,  in  certain  cases, 
should  be  deleted.  The  Commission 
believes  that  this  deletion,  which  will 
provide  NASD  Regulation  with  greater 
flexibility  respecting  the  manner  in 
which  filing  fees  are  paid,  is  also 
consistent  with  a  prior  Commission 
order  approving  the  NASD  proposal 
implementing  payment  of  the  Corporate 
Financing  filing  fee  by  wire  transfer.'' 

The  Commission  also  believes  that  it 
is  reasonable  for  NASD  Regulation  to 
eliminate  Section  6(c)  of  Schedule  A 
which  referred  to  SEC  Rule  457  for 
filing  fee  guidance.  NASD  Regulation 
represents  that  there  is  no  longer  a  need 
for  the  Department  to  refer  to  SEC  Rule 
457  for  guidance  as  to  the  calculation 
methodology  of  certain  Corporate 
Financing  filing  fees.  Instead,  NASD 
Regulation  represents  that  the 
Department  may  now  refer  to  the 
amended  Section  6  of  Schedule  A  for 
computation  guidance  for  the  Corj^prate 
Financing  filing  fees.  Based  on  a  review 
of  the  proposed  amendments  to  Section 
6  of  Schedule  A,  the  Commission 
believes  that  this  section  incorporates 
all  necessary  concepts  for  the 
calculation  of  the  Corporate  Financing 
filing  fees. 


"ISU.S.C.  78<»-3(b)(5). 
'OISU.S.C.  78o-3(b)(5). 


"  The  NASD  recently  deleted  Subsection  (6)(c)  of 
Schedule  A  to  the  NASD  By-Laws  and 
Subparagraph  (b)(10)(C)  of  NASD  Conduct  Rule 
2710,  which  mandated  that  Corporate  Financing 
filing  fees  be  paid  in  the  form  of  a  check  or  money 
order.  The  NASD  also  renumbered  Subsection  (6)(d) 
to  Subsection  (6)(c)  of  Schedule  A  to  the  NASD  By- 
Laws.  Securities  Exchange  Act  Release  No.  40706 
(November  24, 1998],  63  F.R.  66618  (December  2, 
1998)  (File  No.  SR-NASD-98-87). 


The  Commission  believes  that  the 
proposal  to  delete  the  definition  of 
"gross  dollar  amount  of  the  ofiiering"  in 
paragraph  (a)(1)  of  NASD  Conduct  Rule 
2710  is  appropriate.  Given  that  Section 
6(a)  of  Schedule  A  will  be  amended  as 
discussed  above,  the  Commission  agrees 
that  the  definition  will  no  longer  be 
applicable. 

Fmther,  the  Commission  agrees  that 
NASD  Regulation's  proposal  to  delete 
NASD  Conduct  Rule  2710(b)(10)  in  its 
entirety  is  reasonable  because  it 
duplicates  Section  6  of  Schedule  A.  The 
Commission  fiuther  beUeves  that 
Schedule  A,  which  incorporates  all  the 
rules  relating  to  fees,  is  the  more 
appropriate  location  for  fee  provisions 
imposed  on  NASD  members. 

m.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act,  and, 
particularly,  with  Section  15A  thereof.'^ 
In  approving  the  proposal,  the 
Commission  has  considered  its  impact 
on  efficiency,  competition,  and  capital 
formation." 

It  is  therefore  ordered,  pursiiant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-NASI3-99- 
01)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  99-13111  Filed  5-24-99;  8:45  am] 

WLUNG  CODE  801(Mn-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3184] 

State  of  Florida 

Bay  Coimty  and  the  contiguous 
counties  of  Calhoim,  Gulf,  Jackson, 
Walton,  and  Washington  in  the  State  of 
Florida  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  high  wind, 
heavy  rain,  and  flooding  that  occurred 
on  May  7, 1999.  Applications  for  loans 
for  physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  15, 1999  and  for 
economic  injury  until  the  close  of 
business  on  February  14,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 


"  15  U.S.C.  780-3. 
"15U.S.C.  78c(fl. 
»«15  U.S.C.  78s(b)(2). 
"17  CFR  200.3O-3(a)(12). 


28230 


Federal  Register /Vol.  64,  No.  100 /Tuesday,  May  25,  1999 /Notices 


The  interest  rates  are: 


For  Physical  Damage: 

HOMEOWNERS  WITH 
CREDIT  AVAILABLE 
ELSEWHERE  

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE  

BUSINESSES  WITH  CRED- 
IT AVAILABLE  ELSE- 
WHERE   

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZA- 
TIONS) WITH  CREDIT 
AVAILABLE  ELSEWHERE 
For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  CO- 
OPERATIVES WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE  


(Percent) 


6.875 
3.437 
8.000 

4.000 

7.000 


4.000 


The  numbers  assigned  to  this  disaster 
are  318406  for  physical  damage  and 
9C88G0  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  14, 1999. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  99-13186  Filed  5-24-99;  8:45  am] 
BILIJNQ  CODE  S03S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Dsciaration  of  Disaster  #3183] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  12, 1999, 1 
find  that  C]heatham,  (Chester,  Davidson, 
Decatur,  Dickson,  Hardeman,  Hardin, 
Henderson,  Hickman,  Houston, 
Humphreys,  Lawrence,  McNairy,  Perry, 
Stewart,  White,  and  Wilhamson 
Counties  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  beginning  on 
May  5, 1999  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  10, 1999  and  for  economic  injury 
imtil  the  close  of  business  on  February 
14,  2000  at  the  address  listed  below  or 
other  locally  annoimced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 


coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Benton, 
Bledsoe,  Carroll,  Cumberland,  DeKalb, 
Fayette,  Giles,  Ha3rwood.  Henry,  Lewis, 
Madison,  Marshall,  Maury, 
Montgomery,  Putnam,  Robertson, 
Rutherford,  Sumner,  Van  Biu^n, 
Warren,  Wayne,  and  Wilson  Coimties  in 
Tennessee;  Alcorn,  Benton,  Tippah,  and 
Tishomingo  Counties  in  Mississippi; 
Lauderdale  and  Limestone  Coimties  in 
Alabama;  and  Calloway,  Christian,  and 
Tmg  Counties  in  Kentucky. 
The  interest  rates  are: 


ACTION:  Notice. 


For  Physical  Damage: 

HOMEOWNERS  WITH 
CREDIT  AVAILABLE 
ELSEWHERE  

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE  

BUSINESSES  WITH  CRED- 
IT AVAILABLE  ELSE- 
WHERE   

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZA- 
TIONS) WITH  CREDIT 
AVAILABLE  ELSEWHERE 
For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  CO- 
OPERATIVES WITHOUT 
CREDIT  AVAILABLE 
ELSEWHERE  


(Percent) 


The  number  assigned  to  this  disaster 
for  physical  damage  is  318312.  For 
economic  injury  the  numbers  are 
9C8400  for  Tennessee,  9C8500  for 
Mississippi,  9C8600  for  Alabama,  and 
9C8700  for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  14,  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Dqf.  99-13185  Filed  5-24-99;  8:45  am] 

BILUNQ  CODE  a02S-01-P 


summary:  State  Department's  Bureau  for 
International  Narcotics  and  Law 
Enforcement  Affairs  (INL)  began  an  anti- 
domestic  violence  and  trafficking  in 
women  and  children  program  in  1997  to 
provide  training  and  technical 
assistance  in  consultation  with 
counterparts  in  Russia  and  the  New 
Independent  States  (NIS).  The  goal  of 
the  program  is  to  increase 
professionalism  and  improve  the 
technical  capabilities  of  law 
enforcement  institutions  to  develop 
prevention  and  early  intervention 
strategies  to  combat  domestic  violence 
and  trafficking  in  women  and  children 
while  protecting  the  human  rights  of 
victims. 

This  program  includes  the 
participation  of  non-Federal  agencies 
(e.g.,  universities,  state/local 
government  agencies,  private  non-profit 
organizations,  etc.)  in  the  delivery  of 
law  enforcement  training  and  technical 
assistance  to  Russia,  and  the  NIS.  This 
non-Federal  component  of  the  INL 
program  has  a  timefi^me  of  1999-2001. 

DATES:  Full  proposals  must  be  received 
at  INL  no  later  than  30  days  following 
the  announcement  date.  We  anticipate 
that  review  of  full  proposals  will  occur 
during  July  1999  and  funding  should 
begin  during  September.  September  27, 
1999  should  be  used  as  the  proposed 
4.000    start  date  on  proposals,  unless  otherwise 
directed  by  the  Grants  Officer.  All 
proposals  must  be  submitted  in 
accordance  with  the  guidelines  below. 
Failure  to  heed  these  guidelines  may 
result  in  proposals  being  returned 
without  review. 


6.875 
3.437 
8.000 

4.000 

7.000 


DEPARTMENT  OF  STATE 

Public  Notice  3052] 

Bureau  for  International  Narcotics  and 
Law  Enforcement  Affairs;  Anti- 
Domestic  Violence  and  Trafficidng  in 
Women  and  Children;  Training  and 
Technical  Assistance  Program 

agency:  Office  of  Europe,  NIS,  and 
Training;  Bureau  for  International 
Narcotics  and  Law  Enforcement  Affairs, 
State. 


ADDRESSES:  Submit  proposals  to:  Linda 
Gower,  U.S.  Department  of  State, 
Bureau  of  International  Narcotics  and 
Law  Enforcement  Affairs,  2430  E  Street, 
N.W.,  Washington,  D.C.  20520.  TEL: 
202-776-8774. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

This  Program  Announcement  is  for 
projects  to  be  conducted  by  agencies/ 
programs  outside  the  Federal 
government,  over  a  period  of  up  to  two 
years.  Current  plans  are  for  up  to  a  total 
of  $2.8  million  to  be  available  for  new 
(or  renewing)  INL  awards.  The  funding 
instrument  for  awards  will  be  a  grant. 
Funding  for  non-U.S.  institutions  and 
contractual  arrangements  for  services 
and  products  for  delivery  to  INL  are  not 
available  under  this  announcement. 
Matching  share,  though  encouraged,  is 
not  required  by  this  program. 
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Program  Authority 

Authority:  Section  635(b)  of  the  Foreign 
Assistance  Act,  as  amended. 

Program  Objectives 

One  of  the  goals  of  the  INL  program 
is  to  institute  democratic  practices  by 
increasing  the  technical  capabiUties  of 
foreign  coimtry  law  enforcement 
institutions. 

The  INL  program  has  been  designed 
to  generate  assistance  to  foreign 
governments  which  will  complement 
the  training  and  assistance  provided  by 
Federal  agencies  on  a  range  of  crime 
issues.  All  training  and  assistance  of  the 
INL  anti-domestic  violence  and 
trafficking  in  women  and  children 
program  should  be  focused  on  city  or 
local  police  forces,  the  procuracy  and 
advocacy/non-govemmental 
organizations  (NGOs). 

Program  Priorities 

The  FY  1999  INL  Program 
Announcement  invites  training  and 
technical  assistance  program  proposals 
for  Russia  and  the  Newly  Independent 
States  in  the  following  areas: 

(1)  Domestic  Violence;  and 

(2)  Trafficking  in  Women  and 
Children. 

All  training  conducted  under  this 
program  must  utilize  a  multi- 
disciplinary  training  format  that 
encourages  law  enforcement 
cooperation  with  prosecutors,  judges, 
social  workers,  medical  personnel, 
psychologists,  crisis  centers  and  other 
relevant  NGOs.  This  training  format 
should  address  the  elements  of 
"prevention,"  "enforcement  and 
prosecution,"  and  "protection/ 
assistance  for  victims". 

As  much  as  possible,  training 
programs  shoiild  also  have  a  regional 
focus  targeting  cities  where  there  are 
crisis  centers  and  other  relevant  NGOs. 

Any  grant  applicants  who  will  be 
working  with  Russian  and  NIS  crisis 
centers  or  other  relevant  foreign  NGOs 
to  implement  the  proposed  training 
program  may  sub-grant  or  sub-contract 
services  and  provide  equipment  and 
supplies  to  assist  in  fulfilling  program 
objectives. 

Government  Involvement 

The  Department  of  State  will  exercise 
normal  federal  stewardship 
responsibilities  during  the 
implementation  of  programs. 
Department  of  State  involvement  will 
include,  but  is  not  limited  to:  site  visits, 
review  and  response  to  performance, 
technical  or  subject  matter,  review  of 
financial  reports,  and  audit  of  programs 
to  ensure  that  the  objectives,  terms,  and 
conditions  of  a  grant  award  are 


accomplished.  Grant  recipients  will  also 
be  required  to  provide  information  to 
the  Department  of  State  on  proposed 
meetings,  trainees  or  organizations 
intended  to  receive  technical  assistance. 
The  Department  of  State  has  the  right  to 
approve  or  deny  any  such  meetings, 
trainees  or  organizations. 

Eligibility 

EligibiUty  is  limited  to  non-Federal 
agencies  and  organizations,  and  is 
encouraged  with  the  objective  of 
developing  a  strong  partnership  with 
the  state/local  law  enforcement 
community.  Non-law  enforcement 
proposers  are  urged  to  seek 
collaboration  with  state/local  law 
enforcement  institutions,  crisis  centers 
and  other  relevant  NGOs.  Experience  of 
U.S.  trainers  related  to  combating 
domestic  violence  and/or  trafficking  in 
women  and  children  is  required.  State 
and  local  governments,  universities,  and 
non-profit  organizations  are  included 
among  entities  eligible  for  funding 
under  this  announcement.  Direct 
funding  for  non-U.  S.  institutions  fs  not 
available  under  this  annoimcement. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  which 
address  one  or  both  of  the  program 
priorities  identified  above  and  meet  the 
following  evaluation  criteria: 

(1)  Relevance  (20%):  Importance  and 
relevance  to  the  goal  and  objectives  of 
the  INL  Anti-Domestic  Violence  and 
Trafficking  in  Women  and  Children 
program. 

(2)  Methodology  (25%):  Adequacy  of 
the  proposed  approach  and  activities, 
including  development  of  relevant 
training  curricula,  training  methods 
proposed,  project  evaluation 
methodology,  project  milestones,  and 
final  products. 

(3)  Readiness  (25%):  Relevant  history 
and  experience  in  conducting  training/ 
technical  assistance  in  the  program 
priority  areas  identified  above,  strength 
of  proposed  training/technical 
assistance,  past  performance  record  of 
proposers. 

(4)  Linkages  (15%):  Connections  to 
existing  law  enforcement  agencies  and 
NGOs  in  Russia  and  the  NIS,  in  addition 
to  previous  training  or  related  assistance 
experience  in  these  countries. 

(5)  Costs  (15%):  Adequacy/efficiency 
of  the  proposed  resources;  appropriate 
share  of  total  available  resoiut:es; 
prospects  for  joint  funding. 

Selection  Procedures 

All  proposals  will  be  evaluated  and 
ranked  in  accordance  with  the  assigned 
weights  of  the  above  evaluation  criteria 


by  independent  peer  panel  review 
composed  of  INL  and  other  Federal  USG 
agency  experts.  Their  recommendations 
and  evaluations  will  be  considered  by 
INL  in  final  selections.  Those  ranked  by 
the  panel  and  program  as  not 
recommended  for  funding  will  not  be 
given  further  consideration  and  will  be 
notified  of  non-selection.  For  the 
proposals  rated  for  possible  funding,  the 
program  managers  will:  (a)  ascertain 
which  proposals  meet  the  objectives,  fit 
the  criteria  posted,  and  do  not  duplicate 
other  projects  that  are  currently  funded 
by  INL,  other  USG  agencies  or  foreign 
governments,  or  international 
organizations  (note:  proposals  or 
elements  that  duplicate  existing 
activities  of  USG  agencies  will  not 
receive  awards,  end  note);  (b)  select  the 
proposals  to  be  funded;  (c)  determine 
the  total  duration  of  funding  for  each 
proposal;  and  (d)  determine  the  amount 
of  funds  available  for  each  proposal. 

Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Proposal  Submission 

The  guidelines  for  proposal 
preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

(a)  Full  Proposals 

(1)  Proposals  submitted  to  INL  must 
include  the  original  and  three  unbound 
copies  of  the  proposal.  (2)  Proposals 
must  be  limited  to  30  pages  (numbered), 
including  budget,  persoimel  vitae,  and 
all  appendices,  and  should  be  limited  to 
funding  requests  for  one  to  two  year 
duration.  Appended  information  may 
not  be  used  to  circiunvent  the  page 
length  limit.  Federally  mandated  forms 
are  not  included  within  the  page  count. 
(3)  Proposals  should  be  sent  to  INL  at 
the  above  address.  (4)  Facsimile 
transmissions  of  full  proposals  will  not 
be  accepted. 

(b)  Required  Elements 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Project  Director 
(PD)  and  the  institutional  representative 
and  should  clearly  indicate  which 
project  area  is  being  addressed.  The  PD 
and  institutional  representative  should 
be  identified  by  full  name,  title, 
organization,  telephone  number  and 
address.  The  total  amount  of  Federal 
funds  being  requested  should  be  listed 
for  each  budget  period. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
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completed.  The  abstract  should  appear 
as  a  separate  page,  headed  with  the 
proposal  title,  institution(s)  name, 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3)  Prior  training  experience:  A 
summary  of  prior  law  enforcement 
training  experience  should  be  described, 
including  training  related  to  program 
priorities  identified  above  and/or 
conducted  in  Russia  and  the  NIS. 
Reference  tp  each  prior  training  award 
shoidd  include  the  title,  agency,  award 
number,  period  of  award  and  total 
award.  The  section  should  be  a  brief 
simunary  and  should  not  exceed  two 
pages  total. 

14)  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
project  objectives,  proposed  training 
and  evaluation  methodology,  relevance 
to  the  goal  and  objectives  of  the  INL 
Anti-Domestic  Violence  and  Trafficking 
in  Women  and  Children  program,  and 
the  program  priorities  listed  above. 
Benefits  of  the  proposed  project  to  U.S. 
law  enforcement  efforts  should  be 
discussed.  A  year-by-year  summary  of 
proposed  work  must  be  included  clearly 
indicating  that  each  year's  proposed 
work  is  severable  and  can  easily  be 
separated  into  annual  increments  of 
meaningful  work.  The  statement  of 
work,  including  figures  and  other  visual 
materials,  must  not  exceed  15  pages  of 
length. 

(5)  Budget:  Applicants  must  submit  a 
Standard  Form  424  (4-92)  "Application 
for  Federal  Assistance,"  including  a 
detailed  budget  using  the  Standard 
Form  424a  (4-92),  "Budget 
Information — Non-Construction 
Programs."  The  proposal  must  include 
total  and  annual  budgets  corresponding 
with  the  descriptions  provided  in  the 
statement  of  work.  Additional  text  to 
justify  expenses  should  be  included 
(i.e.,  salaries  and  benefits  by  each 
proposed  staff  person;  direct  costs  such 
as  travel  (airfare,  per  diem, 
miscellaneous  travel  costs);  equipment, 
supplies,  contractual,  and  indirect 
costs).  Indicate  if  indirect  rates  are 
DCAA  or  other  Federal  agency  approved 
or  proposed  rates  and  provide  a  copy  of 
the  current  rate  agreement.  In  addition, 
furnish  the  same  level  of  information 
regarding  subgrantee  costs,  if  applicable, 
and  submit  a  copy  of  your  most  recent 
A-110  audit  report. 

(6)  Vitae:  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Vitae  for  each  project  staff  person 
should  not  exceed  three  pages  in  length. 

(c)  Other  Requirements 

Primary  Applicant  Certification — ^All 
primary  applicants  must  submit  a 


completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Applicants  are  also  hereby 
notified  of  the  following: 

1.  Non  procurement  Debarment  and 
Suspension — Prospective  pmticipants 
(as  defined  at  15  CFR  Part  26,  section 
105)  are  subject  to  15  CFR  Part  26,  "Non 
procurement  Debarment  and 
Suspension,"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbjring — Persons  (as  defined 
at  15  CFR  Part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants  of  more  than  $100,000;  and 

4.  Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbjdng  using  any  funds  must  submit 
SF-T.I.T.,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certificatioiis 

(1)  Recipients  must  require 
applicants/bidders  for  subgrants  or 
lower  tier  covered  transactions  at  any 
tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobb)ring"  and 
disclosure  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  Department 
of  State  (DOS).  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  DOS  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(2)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of  State 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(3)  Preaward  Activities — If  applicants 
inciu'  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  may  have  been 


received,  there  is  no  obligation  to  the 
applicant  on  the  part  of  Department  of 
State  to  cover  preaward  costs. 

(4)  This  program  is  subject  to  the 
requirements  of  0MB  Circular  No.  A- 
110,  "Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,"  OMB  Circular  No. 
A-133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions,"  and  15  CFR  Part  24, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  as 
applicable.  Applications  under  this 
program  are  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

(5)  All  non-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing  criminal  charges  sudh 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

(6)  A  false  statement  on  an 
application  is  groimds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(7)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(i)  The  delinquent  account  is  paid  in 
fidl. 

(ii)  a  negotiated  repayment  schedule 
is  established  and  at  least  one  pa)rment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  State  are  made. 

(8)  Buy  American-Made  Equipment  or 
Products— Applicants  are  encouraged 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  fieasible. 

(9)  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  cost  dollar  amount 
in  the  application,  whichever  is  less. 

(d)  If  an  application  is  selected  for 
funding,  the  Department  of  State  has  no 
obligation  to  provide  any  additional 
futiire  funding  in  connection  with  the 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
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perfonnance  is  at  the  total  discretion  of 
the  Department  of  State. 

(e)  In  accordance  with  Federal 
statutes  and  regulations,  no  person  on 
grounds  of  race,  color,  age,  sex,  national 
origin  or  disability  shall  be  excluded 
from  participation  in,  denied  benefits  of 
or  be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
assistance  fit)m  the  INL  Anti-Domestic 
Violence  and  Trafficking  in  Women  and 
Children  program. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  Uiat  collection  of 
information  displays  a  current  valid 
OMB  control  number.  The  standard 
forms  have  been  approved  by  the  Office 
of  Management  and  Budget  pursuant  to 
the  Paperwork  Reduction  Act  under 
OMB  approval  number  0348-0043, 
0348-0044,  and  0348-0046. 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Older  12866. 

Dated:  May  19. 1999. 
James  Puleo, 

Director,  Office  of  Europe,  MS,  and  Training, 
Bureau  for  Internationa]  Narcotics  and  Law 
Enforcement  Affairs,  U.S.  Department  of 
State. 

(FR  Doc.  99-13212  FUed  5-24-99;  8:45  am] 
BlUma  CODE  4flO-17-U 


STATE  DEPARTMENT 
[Public  Notice  3043] 

OvwrsM*  SMurity  Advisory  Council 
(CK5AC)  MeaUng  Notice;  Closed 

The  Department  of  State  amiounoes  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Jime  29  and  30,  at  the  Litde  America 
Hotel  in  Salt  Lake  City,  Utah.  Pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b[c]  [1] 
and  [4],  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
seoBity  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietffly/seciuity  information  as  well 
as  private  sector  physical  and 
procediual  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 


Council,  Department  of  State, 
Washington,  D.C.  20522-1003,  phone: 
202-663-0869. 

Dated:  May  12, 1999. 
Peter  E.  Bergm, 

Director  of  the  Diplomatic  Security  Service. 
[FR  Doc.  99-13211  Filed  5-24-99;  8:45  am] 

BHXMQ  CODE  471 0-34-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
nisd  During  the  Weeic  Ending  May  14, 
■999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-99-5677. 
Date  Filed:  May  12, 1999. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

PTC12  NMS-ME  0081  dated  14  May 
1999 

Mail  Vote  005 — Resolution  010k 

North  Atiantic-Middle  East  Special 
Passenger  Amending 

Resolution  bora  Bahrain,  Oman, 
Qatar,  United  Arab 

Emirates  to  North  Atlantic 

Intended  effective  date:  1  June  1999. 
Docket  Number:  OST-99-5678. 
Date  Piled:  May  12. 1999. 
Parties:  Membws  of  the  International 

Air  Transport  Association. 
Subject: 

PTC  COMP  0452  dated  14  May  1999 

Mail  Vote  003 — ^Resolution  OlOL 

Special  Passenger  Amending 
Resolution  from/to  Switzerland 

Intended  effective  date:  1  Jime  1999 
for  travel  on/after 

15  June  1999. 

Docket  Number:  OST-99-5680. 

Date  Filed:  May  12,  1999. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC23  ME-TC3  0062  dated  11  May 

1999 
Mail  Vote  002— Middle  East-South 

West  Pacific  Resolution  OlOi 
Special  Passenger  Amending 

Resolution  from  Bahrain,  Oman, 
Qatar,  United  Arab  Emirates  to  South 

West  Pacific 
Intended  effective  date:  1  June  1999. 
Dorodiy  W.  Walker. 
Federal  Register  Liaison. 
[FR  Doc.  99-13131  Filed  5-24-99;  8:45  am] 
aiLUNC  CODE  4»1»-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convsnience  and  Nec^eity 
and  Foreign  Ah-  Carrier  Permits  nisd 
Undsr  Subpart  Q  During  ttte  Wmk 
Ending  May  14. 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-5670. 

Date  Filed:  May  10, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope;  June  7, 1999. 

Description:  Joint  Application  of 
Southern  Air  Inc.  and  Southern  Air 
Transport,  Inc.  pursuant  to  49  U.S.C. 
Section  41105  and  Subpart  Q, 
requests  the  transfw  to  Southern  of 
the  SAT  certificates  of  public 
convenience  and  necessity  and 
exemption  authority  for  interstate, 
overseas  and  foreign  all-cargo  air 
transportatien  listed  in  Exhibit  SAT- 
1. 

Dorothy  W.  Walker. 

Federal  Register  Liaison. 

[FR  Doc.  99-13130  Filed  5-24-99;  8:45  am] 

MUNQ  CODE  «1»-M-P 


DEPARTMENT  OF  TRANSPORTATION 
CoaatGuard 

{USCG-199a-5702] 

Navlgaion  Safety  Advleocy  CouncH 

agency:  Coast  Guard,  DOT. 
ACnON:  Notice  of  meetings. 

SUMMRY:  The  Navigation  Safaty 
Advisory  Coimcil  (NAVSAC)  and  its 
Committees  on  Navigation  Equipment 
and  Prevention  Through  People  (PTP) 
will  meet  to  discuss  various  issues 
relating  to  the  safety  of  navigation.  All 
meetings  are  open  to  the  pubUc. 
DATES:  NAVSAC  will  meet  on 
Wednesday,  June  9  and  10, 1999,  from 
8:00  a.m.  to  4  p.m.  The  Committees  on 
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Navigation  Equipment  and  PTP  will 
meet  on  Wednesday,  June  9, 1999,  from 
9:30  a.m.  to  12  noon.  These  meetings 
may  close  early  if  all  business  is 
finished.  Written  material  and  requests 
to  make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  Jime  7, 
1999.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  Council  should  reach  the  Coast 
Guard  on  or  before  Jime  4, 1999. 
ADDRESSES:  NAVSAC  will  meet  in 
Leamy  Hall  at  the  U.S.  Coast  Guard 
Academy,  15  Mohegan  Avenue,  New 
London,  CT  06320-4195.  Committee 
meetings  will  be  held  at  the  same 
location.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Ms.  Margie  G.  Hegy,  Commandant  (G- 
MW),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  This  notice  is  available 
on  the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maigie  G.  Hegy,  Executive  Director  of 
NAVSAC,  telephone  202-267-0415,  fax 
202-267-4700. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Conunittee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Navigation  Safety  Advisory  Council 
(NAVSAC).  The  agenda  includes  the 
following: 

(1)  Introduction  and  swearing-in  of 
new  Chairperson  and  members. 

(2)  Update  on  the  Marine 
Transportation  System  Initiative. 

(3)  Overview  of  Coast  Guard's 
Research  and  Development  Projects  on 
Aids  to  Navigation  and  VTS/ALS. 

(4)  Brief  on  the  Formal  Safety 
Assessment  Process. 

(5)  High  Speed  Craft— Overview  of 
impacts  to  navigation  safety. 

Committee  on  Navigation  Equipment. 
The  agenda  includes  the  following: 

(1)  Electronic  Chart  System  (ECS) 
criteria  for  inland/domestic  vessels  not 
subject  to  SOLAS. 

(2)  Universal  Automatic  Information 
System  (AIS)  carriage  requirements. 

Committee  on  Prevention  Through 
People  (PTP).  The  agenda  includes  the 
following: 

(1)  Communications  Plan  for  deck 
personnel. 

(2)  Funding  and  liability  issues 
associated  with  near  miss  reporting. 

(3)  Fatigue  and  work  hours  issues  for 
inland  waterway  marine  personnel. 

Praoadural 

All  meeting  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 


Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  June  7, 1999. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  June  4, 1999.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  Council  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  no  later 
than  June  4, 1999. 

Information  on  Services  for  Individuak 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  May  18. 1999. 
Jeffrey  P.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Envimnmental  Protection. 
[FR  Doc.  99-13156  Filed  5-24-99;  8:45  am) 
SaiMQ  COOE  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Com!  Guard 
[USCG-1999-55921 

Diffwrwitlal  Global  Positioning  Systam 
(OGPS) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  announces 
that  it  has  determined  that  the  Maritime 
Differential  Global  Positioning  System 
(DGPS)  Service  has  achieved  Full 
Operational  Capability  (FOC).  The 
network  now  meets  the  high  standards 
for  accuracy,  integrity,  reliability, 
availability,  and  coverage  required  for 
the  Harbor  Entrance  and  Approach 
phase  of  maritime  navigation.  In 
addition,  the  Coast  Guard  announces 
that  it  is  beginning  expansion  of  DGPS 
into  the  continental  U.S.  as  the 
Nationwide  DGPS  (NDGPS).  The 
NDGPS  will  have  the  same  signal 
characteristics  as  the  Maritime  DGPS 
Service.  However,  imtil  it  is  fully 
operational,  it  may  not  meet  the  same 
coverage,  availability,  and  reliability 
specifications.  This  notice  describes  the 
two  systems,  and  explains  how  users 
can  identify  which  system  is  providing 
the  signal  they  are  using. 
DATES:  The  Maritime  DGPS  Service  was 
certified  FOC  on  March  15, 1999. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 


this  notice.  It  is  available  for  inspection 
or  copying  in  room  PL-401  on  the  Plaza 
Level  of  the  Nassif  Building  at  the 
Docket  Management  Facility,  US 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington  DC 
20590-0001.  Hovirs  are  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  llie  telephone 
number  is  202-366-9329.  You  may  also 
access  this  docket  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  on  this  notice,  contact 
LT  Terry  Johns,  Office  of  Aids  to 
Navigation,  Radio  Aids  Division  (G- 
OPN-3),  Coast  Guard,  telephone  202- 
267-6538.  You  can  obtain  a  copy  of  this 
notice  by  calling  the  Coast  Guard's 
Navigation  Information  Center  at  (703) 
313-5900,  via  email 
nisws@smtp.navcen.uscg.mil  or  on  the 
Internet  at  http://www.navcen.uscg.mil. 

For  questions  on  viewing  the  docket, 
contact  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

For  questions  or  copies  of  documents 
mentioned  in  this  Notice: 

1.  Federal  Radionavigation  Plan 
(FRP).  Contact  the  National  Technical 
Information  Service,  Springfield,  VA 
22161  or  on  the  Internet  at  http:// 
www.navcen.  uscg.  mil. 

2.  BROADCAST  STANDARD  FOR 
THE  USCG  DGPS  NAVIGATION 
SERVICE.  COMDTINST  M16577.1. 
Available  on  the  Internet  at  http:// 
www.navcen.uscg.mil  or  contact  LT 
Terry  Johns,  telephone  202-267-6538, 
as  listed  above  in  this  preamble. 

3.  International  Telecommunications 
Union  (ITU)  document  FFU-R  M.823. 
Write  to  ITU,  General  Secretariat,  Place 
des  Nations,  CH-1211  Geneva, 
Switzerland  or  on  the  Internet  at  http:/ 
/www.itu.ch. 

4.  International  Maritime 
Organization's  International 
Electrotechnical  Committee  (ESC) 
documents  IEC-6110&-1  andlEC- 
61108-4.  Write  to  lEC,  3  rue  de 
Verembe'  PO  Box  131,  CH-1211 
Geneva,  Switzerland  or  on  the  Internet 
at  http://www.iec.ch. 
SUPPLEMENTARY  INFORMATION: 

Determinatiens 

On  January  30, 1996,  the  Coast  Guard 
determined  that  the  Maritime  DGPS 
Service  met  Initial  Operational 
Capability  (IOC)  and  was  declared 
operational.  This  notice  annoimces  that 
the  Coast  Guard  has  determined  that  the 
Maritime  DGPS  Service  achieved  FOC 
on  March  15, 1999.  All  Maritime  DGPS 
Service  broadcast  sites  are  operational. 


providing  better  than  10-meter  (95 
percent)  horizontal  navigational 
acCTiracy  with  integrity.  Also,  the  Coast 
Guard  has  verified  the  system  coverage 
areas,  and  installed  beacon  transmitters 
and  antenna  systems  necessary  tameet 
advertised  availability  and  reliability 
standards. 

In  addition  to  the  real-time  DGPS 
correction  broadcast  by  the  Maritime 
DGPS  Service,  each  site  has  been 
integrated  into  the  Continuously 
Operating  Reference  Stations  (CORS) 
network  operated  by  the  Department  of 
Commerce.  The  full  GPS  signal  is 
archived  and  made  available  publicly 
for  all  post-processing  GPS  applications 
at  the  following  Internet  address — http:/ 
/www.ngs.noaa.gov/CORS/c(Jts- 
data.html. 

This  notice  also  announces  that  the 
Coast  Guard  is  beginning  expansion  of 
DGPS  into  the  continentel  U.S.  as  the 
Nationwide  DGPS  (NDGPS).  Eight 
NDGPS  sites  in:  Appleton,  WA; 
Whitney,  NB;  Savannah,  GA;  Penobscot, 
ME;  Chico,  CA;  Hartsville,  TN;  Clark, 
SD;  and  Driver,  VA  have  been  installed 
and  another  eight  NDGPS  sites  should 
be  installed  by  the  end  of  1999.  By 
December  31,  2002,  the  NDGPS  is 
expected  to  provide  single  coverage  for 
the  continental  U.S.  and  portions  of 
Alaska. 

Until  the  NDGPS  achieves  full 
operational  capability,  it  may  not  meet 
the  same  coverage,  availability  and 
reliability  specifications  as  the  Maritime 
DGPS  Service;  however  where  healthy 
NDGPS  signals  are  available,  they  will 
meet  the  same  accuracy  and  integrity 
specifications  as  the  Maritime  DGPS 
Service. 

Background  and  Puipose 

a.  Definitions.  The  following  terms 
used  in  this  notice  are  defined.  Further 
explanation  may  be  foimd  in  the  Federal 
Radionavigation  Plan.  The  FRP  is  jointly 
developed  by  the  Department  of  Defense 
and  the  Department  of  Transportation  as 
the  official  soiuce  of  radionavigation 
policy  and  planning  for  the  Federal 
Government. 

Accuracy  of  an  estimated  or  measured 
position  of  a  craft  at  a  given  time  is  the 
degree  of  conformance  of  that  position 
with  the  true  position  of  the  craft  at  that 
time. 

Availability  is  the  percentage  of  time 
that  the  services  of  the  system  are  .usable 
by  the  navigator. 

Coverage  provided  by  a 
radionavigation  system  is  that  surface 
area  in  which  the  signal  strengths  are 
adequate  to  permit  the  navigator  to 
determine  a  position  to  a  specified  level 
of  accuracy. 
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Full  Operational  Capability  (FOC) 
was  established  for  the  Maritime  DGPS 
Service  when  the  signals  were  capable 
of  providing  the  accuracy,  integrity, 
reliability,  availability,  and  coverage 
defined  in  the  FRP.  For  the  NDGPS, 
FCX^  has  not  yet  been  defined. 

Initial  Operational  Capability  (IOC) 
was  established  for  the  Maritime  DGPS 
Service  when  the  signals  were  capable 
of  being  received  at  selected  portions  of 
the  nation's  coastline  and  major  inland 
rivers  with  full  integrity,  and  accuracy 
as  specified  by  the  FRP.  For  the  NDGPS, 
IOC  has  not  yet  been  defined. 

Integrity  is  the  ability  of  a  system  to 
provide  timely  warnings  to  users  when 
the  system  should  not  be  used  for 
navigation. 

Reliability  is  a  function  of  the 
firequency  with  which  failures  occur 
wiUiin  the  system. 

b.  System  Description.  The  FRP 
contains  isformation  concerning 
navigational  accuracy  required  for 
different  phases  of  navigation, 
descriptions  of  radionavigation  systems, 
and  plans  for  government  operated 
radionavigation  systems.  One  of  the 
systems  described  in  the  FRP  is  the 
Global  Positioning  System  (GPS).  This 
space-based  radionavigation  system  is 
available  worldwide.  "Hie  Standard 
Positioning  Service  (SPS)  is  the 
standard  specified  level  of  positioning 
and  timing  accuracy  which  provides  a 
predictable  positioning  acciiracy  of  100 
meters  (95  percent)  horizontally  and 
time  transfer  accuracy  to  Universal 
Time  Coordinated  (UTC)  within  340 
nanoseconds  (95  percent).  Delays  and 
adjustment  factors  such  as  propagation 
anomalies,  errors  in  geodesy,  or  other 
factors,  affect  GPS  accuracy. 

The  FRP  defines  the  degree  of 
acciuacy  required  for  the  Ocean  and 
Coastal  phases  of  maritime  navigation. 
GPS  has  met  these  standards  for  some 
time.  However,  unaugmented  GPS 
provides  only  100-meter  accuracy  (95 
percent)  horizontal.  This  performance 
does  not  meet  the  more  precise  accuracy 
requirements  defined  for  the  U.S. 
Harbor  Entrance  and  Approach  phase  of 
maritime  navigation  by  the  FRP. 
Additionally,  other  Coast  Guard 
missions  such  as  Vessel  Traffic  Services 
and  positioning  aids  to  navigation 
require  higher  levels  of  acciuacy  than 
unaugmented  GPS  can  provide.  In 
addition,  the  unaugmented  GPS  service 
may  be  inadequate  for  many  proposed 
land-based  applications. 

GPS  augmentations  are  designed  to 
provide  integrity  and  to  improve 
position  accuracy.  The  Coast  Guard 
Maritime  EXJPS  Service  augments  GPS 
by  using  a  system  of  DGPS  broadcast 
sites  to  provide  pseudo-range 


corrections  and  integrity  checks  for 
users  within  the  advertised  coverage 
area  of  each  site.  Each  site  is  surveyed 
to  establish  its  precise  location.  Using 
this  known  location,  the  station 
calculates  a  pseudo-range  correction  for 
each  satellite  in  view.  The  user  receives 
GPS  signals  from  the  satellites  and 
DGPS  corrections  from  the  DGPS 
broadcast  site.  Those  corrections  are 
automatically  applied  to  the  individual 
satellite  pseudo-ranges  in  DGPS  user       /■ 
equipment.  The  resulting  calculated     ^ 
position  accuracy  is  better  than  10 
meters  (95  percent)  horizontal,  and  may 
be  more  accurate  depending  on  factors 
including  user  equipment  capabilities, 
positioning  process,  and  the  user's 
distance  from  the  DGPS  broadcast  site. 
Positioning  accuracy  near  the  site  can  be 
as  good  as  one-half  meter,  but  degrades 
up  to  one  meter  for  every  150  kilometers 
from  the  DGPS  Ivoadcast  site.  Given  this 
degradation,  users  are  encouraged  to 
identify  and  use  the  nearest  hcNalthy 
DGPS  site  to  receive  the  most  accurate 
corrections. 

In  addition  to  providing  a  highly 
accurate  navigational  signal,  the 
Maritime  DGPS  Service  also  provides  a 
continuous  integrity  check  on  GPS 
satellite  health.  Due  to  the  design  of  the 
groimd  s^ment  of  GPS,  a  satellite  can 
be  transmitting  an  unhealthy  signal  for 
2  to  6  hours  before  it  can  be  detected 
and  corrected  by  the  Master  Control 
Station  or  before  users  can  be  warned 
not  to  use  the  signal.  However,  the 
equipment  at  a  DGPS  broadcast  site  can 
detect  a  malfunctioning  satellite  and 
inform  users.  Through  its  use  of 
continuous,  real-time  messages,  the 
Maritime  £)GPS  Service  can  often 
extend  the  use  of  imhealthy  GPS 
satellites  by  providing  accurate 
corrections,  or  by  directing  the  navigator 
to  imore  erroneous  GPS  signals, 
llie  Federal  Government  has 
completed  the  establishment  of  the 
Maritime  DGPS  Service  and  is 
beginning  the  expansion  of  that  service 
to  create  the  NDGPS.  The  Coast  Guard 
currently  operates  the  Maritime  DGPS 
Service,  which  includes  coastal  areas  of 
the  continental  U.S.,  the  Great  Lakes, 
Puerto  Rico,  portions  of  Alaska  and 
Hawaii,  and  portions  of  the  Mississippi 
River  Basin.  The  Federal  Railroad 
Administration  is  sponsoring  the 
NDGPS,  and  the  Coast  Guard  is 
responsible  for  the  establishment, 
operation,  management,  and  future 
improvements  of  the  service.  The 
NDGPS  is  planned  to  provide  dual 
signal  coverage  for  the  continental  U.S. 
and  the  major  transportation  corridor  in 
Alaska,  from  Anchorage  to  Fairbanks, 
with  single  signal  coverage  planned  for 
the  interior  of  Alaska.  The  NDGPS  will 
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provide  the  required  enabling 
technology  for  the  Federal  Railroad 
Administration's  Positive  Train  Control 
initiative,  and  will  benefit  the  Federal 
Highway  Administration's  Intelligent 
Tnmsportation  Systems,  precision 
^mooing,  weather  forecasting,  survey, 
and  other  applications.  NDGPS  sites 
may  be  identified  by  one  or  more  of  the 
methods  described  in  paragraph  c.1-3  of 
this  notice. 

c.  System  Identification/Notifications: 
Occasionally,  Maritime  and  Nationwide 
DGPS  signals  may  not  meet  the 
established  service  requirements  of 
accuracy,  integrity  and  coverage.  When 
such  a  condition  occurs,  one  or  more  of 
the  following  notifications  are  made: 

(1)  Throu^  Coast  Guard  Broadcast 
Notice  to  Mariners  for  those  sites  with 
maritime  coverage.  The  processes  to 
notify  terrestrial  (NDGPS)  users  have 
not  been  defined.  Until  such  time  as  the 
process  for  those  notices  is  developed, 
concerned  users  are  encouraged  to  use 
the  resources  in  (2). 

(2)  By  the  Navigation  Information 
Center  at  (703)  313-5900  or  http:// 
WMrw.navcen.uscg.mil. 

(3)  By  a  type  16  informational 
message  transmitted  by  the  site. 

(4)  By  automatic  transmission  of  "DO 
NOT  USE"  values,  or  Unmonitored/ 
Unhealthy  health  codes  embedded  in 
the  standardized  GPS  correction 
messages. 

d.  Equipment.  The  following 
equipment  is  capable  of  receiving  and 
applying  broadcast  station  DGPS 
coiTBCtion  messages: 

1.  A  GPS  receiver  that  has  the  ability 
to  accept  differential  correction 
messages  that  comply  with  the 
BROADCAST  STANDARD  FOR  THE 
USCG  DGPS  NAVIGATION  SERVICE, 
COMDTINST  M16577.1. 

2.  A  difierential  beacon  receiver 
designed  to  receive  differential 
correction  messages  that  comply  with 
the  BROADCAST  STANDARD  FOR 
THE  USCG  DGPS  NAVIGATION 
SERVICE,  COMDTINST  M16577.1. 

These  two  pieces  of  equipment  are 
often  integrated  into  a  single  imit.  Users 
should  note  that  the  quality  of 
equipment  selected  will  have  an  effect 
on  their  ability  to  receive  the  difiierential 
transmissions,  and  on  the  final 
navigational  accuracy  achieved  after 
these  corrections  are  applied  in  the  GPS 
receiver.  Appropriate  authority  will 
promulgate  specific  standards. 

Further  international  maritime  DGPS 
signal  standards  are  contained  in  the 
International  Telecommunications 
Union  document:  ITU-R  M.823. 
Maritime  GPS/DGPS  receiver 
specifications  and  minimiim 
performance  standards  are  prepared  by 


the  International  Maritime 
Organization's  International 
Electrotechnical  Committee.  The  GPS 
receiver  specifications  are  contained  in 
IEC-61 108-1;  the  maritime  DGPS 
receiver  specifications  are  still  under 
development,  the  draft  specifications 
are  contained  in  document  IEC-61 108- 
4. 

Dated:  May  14, 1999. 

Ernest  R.  Riutta, 

Rear  Admiral,  U.S.  Ccxist  Guard,  Assistant 

Commandant  for  Operations. 

[FR  Doc.  99-13238  Filed  5-24-99;  8:45  amj 
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DEPARTMEKT  OF  TRANSPOFtTATION 

Federal  Aviation  Administration 

Akwofthinaae  and  Operational 
Approval  of  DigHal  Right  Data 
Recorder  Systems 

agency:  Federal  Aviation 

Administration  (DOT). 

ACTION:  Notice  of  availability  for  public 

comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  an  advisory  circular  (AC)  that 
provides  guidance  on  design, 
installation,  and  continued 
airworthiness  of  Digital  Flight  Data 
Recorder  Systems  (DFDRS).  The  AC 
applies  to  applicants  for  type  certificates 
and  supplemental  type  certificates  for 
aircraft  that  are  required  to  have  a 
digital  flight  data  recorder  installed.  It 
also  applies  to  operates  of  those 
aircraft.  Specifically,  the  AC  provides 
guidance  for  design  approval,  schedule 
of  compliance,  and  post-installation 
actions,  including  functional  and 
operational  checks,  demonstrations, 
documentation  and  maintenance 
program  changes. 

DATES:  Comments  submitted  must  be 
received  on  or  before  June  25, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW.  Washington,  DC  20591.  Or 
deliver  comments  to:  Federal  Aviation 
Adminiscration,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Swearingen,  Federal  Aviation 
Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 


Avenue,  SW,  Washington,  DC  20591, 
Telephone:  (202)  267-3817,  FAX:  (202) 
493-5173. 

ConunentB  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  advisory 
cinnilar  listed  in  this  notice  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  desire,  to  the 
specified  address.  Comments  received 
on  the  proposed  advisory  circular  may 
be  examined,  before  and  after  the 
comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591,  weekdays 
except  Federal  hoUdays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC. 

Background 

AC  2a-DFDRS,  Airworthiness  and 
Operational  Approval  of  Digital  Flight 
Data  Recorder  Systems,  provides 
guidance  on  design,  installation,  and 
continued  airworthiness  of  DFDRS.  On 
July  17, 1997,  the  FAA  revised  14  CFR 
parts  121, 125, 129,  and  135  to  require 
that  certain  aircraft  be  equipped  to 
accommodate  additional  fli^t  data 
recorder  parameters.  The  purpose  of  this 
revision  was  to  provide  additional 
information  to  enable  the  National 
Transportation  Safety  Board  to  conduct 
more  thorough  investigations  of 
accidents  and  incidents.  The  additional 
information  would  also  be  available  to 
manufactivers  and  operators  to  detect 
and  evaluate  trends  that  may  be  useful 
in  determining  modifications  or  other 
actions  to  avoid  accidents  and 
incidents.  The  FAA  determined  that  an 
AC  should  be  published  to  include 
guidance  for  type  certificate  and 
supplemental  type  certificate  applicants 
as  weU  as  certificate  holders  operating 
under  143  CFR  Parts  121, 125, 129,  and 
135.  The  AC  would  address  the  type 
certification  requirements  of  parts  21, 
23,  25,  27,  and  29  and  the  operating 
requirements  of  parts  121, 125, 129  or 
135,  emphasizing  the  changes 
introduced  on  July  17, 1997. 

The  AC  is  effective  on  publication. 
Should  the  FAA  determine  that  changes 
are  required  as  a  residt  of  comments 
received,  a  revised  AC  will  be 
published. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  AC  20- 
DFDRS  may  be  obtained  via  Internet 
(http://www.faa.gov/avr/air/ 
airhome.htm)  or  on  request  from  the 
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office  listed  under  "For  Fiiither 
Information  Contact." 

Issued  in  Washington,  DC,  on  May  19,- 
1999. 

James  C  Jones, 

Manager,  Aircraft  Engineering  Division. 
Aircraft  Certification  Service. 

[FR  Doc.  99-13232  Filed  5-24-99;  8:45  am] 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Adequacy  of  Truck  Parking  Facilities; 
Notice  of  Conference 

AGENCY:  Federal  Highway 
Administration  (FHWAJ,  DOT. 
ACTKM:  Notice  of  conference. 

SUMMARY:  This  notice  is  an  invitation  to 
participate  in  a  1  Vz  day  commercial 
truck  Rest  Area  Forum,  to  be  held  in 
Atlanta,  Georgia.  The  forum  will 
address  the  issue  of  how  best  to  improve 
the  availability  and  safety  of  commercial 
vehicle  parking  along  the  Nation's 
highways. 

DATES:  The  Rest  Area  Forum  will  be 
held  on  June  29  and  30, 1999.  The  first 
day's  session  will  begin  at  8:30  a.m.  and 
end  at  5  p.m.  The  second  day  will  begin 
at  8:30  a.m.  and  end  at  approximately  2 
p.m. 

ADDRESSES:  The  forum  will  be  held  at 
the  Sheraton  Colony  Square  Hotel,  in 
midtown  Atlanta,  Georgia  (Telephone: 
(404)  892-6000.  A  block  of  rooms  has 
been  reserved  imtil  May  28, 1999  under 
"FHWA  Rest  Area  Forum." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  forum  and  to 
obtain  registration  materials,  contact  Dr. 
Patricia  Hamilton,  NATEK  Inc.,  4200-G 
Technology  Court,  Chantilly.  VA  20151. 
E-mail:  pat®natekinc.com.  Telephone: 
(703)  818-7070,  extension  3028.  FAX: 
(703)  818-0165.  To  register  on-line: 
http://www.natekinc.com/.  Questions 
about  the  Forum  may  also  be  addressed 
to  Mr.  Robert  Davis,  Office  of  Motor 
Carrier  Research  and  Standards  (HMCS- 
30),  Office  of  Motor  Carrier  and 
Highway  Safety,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590;  Telephone: 
(202)  366-2997;  FAX:  (202)  366-8842; 
E-mail:  robert.davis®fhwa.dotgov. 
SUPPUEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  dociunent 
may  be  downloadeid  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Boa^  Service  at 
(202)  512-1661.  Internet  users  may 


reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

On  June  29  and  30, 1999,  in  Atlanta, 
Georgia,  the  Office  of  Motor  Carrier  and 
Highway  Safety  of  the  Federal  Highway 
Administration  (FHWA)  will  host  a  IV2 
day  Rest  Area  Forum  for  representatives 
of  State  enforcement  and  department  of 
transportation  officials,  motor  carriers, 
private  truck  stop  operators,  commercial 
drivers,  safety  advocates,  and  other 
interested  praties.  During  the  Forum, 
attendees  will  be  asked  to:  (1)  Review 
various  issues  associated  with  the 
current  provision,  by  both  public  and 
private  parties,  of  parking  spaces  for 
commercial  drivers;  (2)  describe  and 
document  "success  stories"  and  "best 
practices"  being  employed  to  alleviate 
shortages  of  parking  spaces  and  enhance 
their  safety  during  day  and  nighttime 
hoiu«;  (3)  consider  effective  means  to 
provide  "real-time"  information  to 
commercial  drivers  about  available 
parking  spaces  at  privately  owned  truck 
stops  or  public  rest  areas;  (4)  identify 
appropriate  actions,  initiatives,  and 
pilot  efforts  that  could  be  undertaken  by 
both  public  and  private  soiut:es  to 
expand  the  number  of  safe,  accessible 
parking  spaces  across  the  United  States; 
and  (5)  identify  any  needed  legislative 
initiatives,  including  the  provision  of 
resources,  that  would  be  helpful  in 
facilitating  the  improvement  of 
commercial  vehicle  parking. 

The  impetus  for  the  Rest  Area  Forum 
is  taken  from  the  requirements  of 
section  4027.  "Study  of  Adequacy  of 
Parking  Facilities",  of  the 
Thinsportation  Equity  Act  for  the  21st 
Centujy  (Pub.L.  105-178, 112  Stat.107), 
which  calls  upon  the  Secretary  of 
Transportation  to  "conduct  a  study  to 
determine  the  location  and  quantity  of 
parking  fecilities  at  commercial  triKJc 
stops  and  travel  plazas  and  public  rest 
areas  that  could  be  used  by  motor 
carriers  to  comply  with  Federal  hoius  of 
service  rules."  According  to  section 
4027.  the  study  "shall  include  an 
inventory  of  current  facilities  serving 
the  National  Highway  System,  anal)rze 
where  shortages  exist  or  are  projected  to 
exist,  and  propose  a  plan  to  reduce  the 
shortages." 

In  considering  this  requirement,  the 
FHWA  has  determined  that  a  first  step 
in  satisfying  it  should  include  a  national 
work  session  with  public  and  private 
sector  officials  experienced  in  dealing 
with  this  issue,  who  have  researched  it, 
or  who  want  to  contribute  to  its 
resolution.  The  FHWA  believes  that  the 
feedback  that  would  be  obtained  from 


the  forum  would  help  focus  the  FHWA's 
response  to  the  section  4027  effort, 
while  also  providing  for  an  healthy 
exchange  of  ideas  and  recommendations 
among  the  participants. 

Accordingly,  the  Rest  Area  Forum 
will  provide  attendees  with  the 
opportunity  to  directly  contribute  to  the 
dialogue  on  how  best  to  improve  the 
availability  and  safety  of  commercial 
vehicle  parking  along  the  Nation's 
highways.  Aside  from  introductory  and 
concluding  plenary  sessions,  most  of  the 
IV2  day  Forum  will  be  conducted  in 
break-out  sessions,  during  which  the 
groups  will  be  asked  to  consider  a 
variety  of  issues  and  contribute  their 
experiences  and  perspectives.  Attendees 
will  be  asked  to  contribute  their 
experiences  and  recommendations 
through  an  interactive  disciission  with 
their  peers;  formal  presentations  will 
not  be  required  or  solicited. 

Ultimately,  the  discussions  and 
recommendations  of  these  collective 
sessions  will  be  used  to  construct  a  final 
Forum  report  that  will:  (1)  Offer  a  "best 
practices"  guide;  (2)  identify  for 
Federal,  State  and  private  sector 
customers  how  best  they  may  proceed  to 
influence  and  bring  about  better,  more 
available,  and  safer  commercial  vehicle 
parking;  and  (3)  provide  the  FHWA  with 
needed  information  about  challenges 
and  workable  solutions  which  can  be 
used  to  both  satisfy  the  immediate 
requirement  of  Section  4027  and  ensiuv 
that  the  Congress  and  other  interested 
parties  are  kept  informed  about  progress 
in  this  area. 

Due  to  limited  seating,  early 
registration  is  encouraged.  For  those 
registering  by  May  28,  the  registration 
fee  is  $50.  Those  registering  after  May 
28  or  at  the  door  will  be  charged  $75. 

Authority:  23  U.S.C.  315;  49  U.S.C.  31136 
and  31502;  49  CFR  1.48. 
Issued  on  May  12, 1999. 

Dwiglit  A.  Horae. 

Director.  Office  of  Highway  Safety 
Infrastructure,  Federal  Midway 
A  dministration. 

IFR  Doc.  99-13127  Filed  5-24-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  DockM  No.  FRA-1 999-5685.  Notice 
No.1] 

Federal  Transit  Administration 

RIN2130-AB33 

Proposed  Joint  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  ttw 
General  Railroad  System  by 
Conventional  Railroads  and  Light  Rail 
Transit  Systems 

AGENCIES:  Federal  Railroad 
Administration  (FRA),  Federal  Transit 
Administration  (FT A),  DOT. 
ACTION:  Proposed  policy  statement. 

SUMMARY:  The  Federal  Railroad 
Administration  (FRA)  and  the  Federal 
Transit  Administration  (FTA)  have  been 
working  together  to  develop  a  policy 
concerning  safety  issues  related  to  light 
rail  transit  operations  that  take  place,  or 
are  planned  to  take  place,  on  the  general 
railroad  system.  This  policy  explains 
how  the  two  agencies  intend  to 
coordinate  use  of  their  respective  safety 
authorities  with  regard  to  such  shared 
use  operations.  The  policy  also 
summarizes  how  the  process  of 
obtaining  waivers  of  FRA's  safety 
regulations  may  work,  especially  where 
the  light  rail  and  conventional  rail 
operations  occur  at  different  times  of 
day.  FRA  will  soon  issue  a  separate 
proposed  statement  of  policy  providing 
more  details  on  its  jurisdiction  and  a 
more  detailed  explanation  of  issues  that 
will  be  addressed  in  the  waiver  process 
related  to  shared  use  of  the  general 
system. 

The  agencies  are  not  required  by  law 
to  provide  notice  and  opportunity  for 
comment  on  a  statement  of  policy. 
However,  given  the  nimiber  of  shared 
use  operations  being  planned  around 
the  nation  and  the  level  of  interest  in 
how  the  safety  of  those  operations  will 
be  assured,  the  agencies  concluded  that 
they  could  benefit  from  receiving 
comments  before  drafting  their  policy  in 
final.  The  agencies  do  not  plan  to  hold 
a  hearing,  but  will  discuss  the  proposed 
statement  with  interested  groups. 
DATES:  Submit  written  comments  on  or 
before  July  30, 1999. 
ADDRESSES:  Procediires  for  written 
comments:  Submit  one  copy  to  the 
Department  of  Transportation  Central 
Docket  Management  Facility  located  in 
room  PL-401  at  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All  docket 
material  on  the  proposed  statement  will 
be  available  for  inspection  at  this 


address  and  on  the  Internet  at  http:// 
doms. dot.gov.  (Docket  hours  at  the 
Nassif  Building  are  Monday-Friday,  10 
a.m.  to  5  p.m.,  excluding  Federal 
holidays.)  Persons  desiring  notification 
that  their  comments  have  been  received 
should  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
postcard  will  be  returned  to  the 
addressee  with  a  notation  of  the  date  on 
which  the  comments  were  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  B.  McBride,  Deputy  Chief 
Counsel,  FTA,  TCC-2,  Room  9316.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (telephone:  (202)  366-4063);  and 
Daniel  C.  Smith,  Assistant  Chief 
Counsel  for  Safety,  FRA.  RCC-10. 1120 
Vermont  Avenue.  NW..  Mail  Stop  10, 
Washington.  DC  20590  (telephone:  (202) 
493-6029). 

Proposed  Joint  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  the 
General  Railroad  System  by 
Conventional  Railroads  and  Light  Rail 
Transit  Systems 

hi  many  areas  of  the  United  States, 
local  communities  are  considering, 
planning,  or  developing  light  rail,  street- 
level  transit  systems  similar  to  those 
now  in  operation  in  Portland,  Oregon; 
Sacramento,  California;  Dallas.  Texas; 
San  Diego,  California;  and  Baltimore, 
Maryland.  Patterned  on  the  trolleys  that 
operated  along  the  streets  of  hundreds 
of  American  cities  and  towns  earlier  in 
the  century,  these  newer  light  rail 
systems  promote  more  livable 
conmiunities  by  serving  those  who  live 
and  work  in  urban  areas  without  adding 
additional  congestion  to  the  nation's 
crowded  highways. 

Like  the  existing  systems  in  San  Diego 
and  Baltimore,  some  of  the  planned 
light  rail  operations  would,  in  addition 
to  service  provided  along  community 
streets,  take  advantage  of  underutilized 
urban  freight  rail  corridors  to  provide 
service  that,  in  the  absence  of  the 
existing  right  of  way,  would  be 
prohibitively  expensive.  These  potential 

{lassenger  services  generally  envision 
ight  rail  operations  during  the  day  and 
height  operations  during  the  night 
Some  plans  also  envision  rail  transit 
operations  on  a  right-of-way  shared  with 
intercity  passenger  or  commuter 
operations. 

The  Federal  Railroad  Administration 
(FRA)  has  long  regulated  the  nation's 
railroads  for  safety  purposes.  FRA's 
railroad  safety  jurisdiction  extends  to  all 
types  of  railroads,  including  "commuter 
or  other  short-haul  railroad  passenger 
service  ia  a  metropolitan  or  suburban 
area,"  but  does  not  include  "rapid 
transit  operations  in  an  urban  area  that 
are  not  connected  to  the  general  railroad 


system  of  transportation."  49  U.S.C. 
20102.  In  this  statutory  context,  "rapid 
transit  operations"  refers  to  rail  systems 
that,  while  they  may  haul  many 
commuters,  are  devoted,  in  substantial 
part  to  moving  people  from  point  to 
point  within  an  xirban  area.  Such 
systems  (e.g.,  the  Washington  Metro  and 
San  Francisco's  BART)  may  use  heavy 
subway,  elevated,  or  light  rail 
equipment  and  will  be  covered  in  this 
statement  by  the  general  terms  "local 
rail  transit"  or  "light  rail  transit." 
"Commuter"  service,  by  contrast,  refers 
to  systems  that  have  as  their  primary 
purpose  transporting  commuters  to  and 
from  work  within  a  metropolitan  area, 
but  do  not  devote  a  substantial  portion 
of  their  service  to  moving  passengers 
between  stations  within  an  urban  area. 
Examples  include  Metra  in  Chicago  and 
the  Long  Island  Railroad  in  New  York. 
FRA's  jurisdiction  covers  all  commuter 
railroad  operations  without  regard  to 
their  general  system  connections  or  the 
type  of  equipment  they  use.  liiis 
statement  oi  policy  does  not  apply  to 
commuter  railroad  operations. 

Until  recently,  there  was  no  Federal 
program  for  addressing  the  safety  of 
local  rail  transit  systems  that  are  not 
subject  to  FRA's  safety  jurisdiction  (i.e., 
those  not  connected  to  the  general 
railroad  system).  However,  faced  with 
the  growing  movement  to  develop  new 
rail  transit  systems.  Congress  addressed 
the  safety  of  such  systems  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  requiring  that 
the  Federal  Transit  Administration 
(FTA)  issue  regulations  requiring  that 
states  having  rail  fixed  guideway  mass 
transportation  systems  "not  subject  to 
regulation  by  the  Federal  Railroad 
Administration"  establish  a  state  safety 
oversight  program.  49  U.S.C.  5330. 
Those  regulations,  which  appear  at  49 
CFR  part  659,  provide  that  they  apply 
where  FRA  does  not  regulate.  Thus, 
with  no  overlap  in  jurisdiction, 
Congress  has  now  provided  for  the 
oversight  of  both  railroads  subject  to 
FRA's  safety  jurisdiction  and  rail  transit 
systems  that  are  not  connected  to  the 
general  railroad  system. 

The  primary  issue  addressed  by  this 
policy  statement  is  the  means  by  which 
FRA  and  FTA  propose  to  coordinate 
their  safety  programs  with  regard  to  rail 
transit  systems  that  share  tracks  with 
freight  railroads.  Although  compatible 
in  terms  of  track  gage,  these  two  forms 
of  rail  service  are  incompatible  in  terms 
of  eqmpment.  A  collision  between  a 
light  rail  transit  vehicle  with  passengers 
aboard  and  heavy-duty  freight  or 
passenger  equipment  would  likely 
result  in  catastrophe.  This  statement 
will  also  address  how  the  two  agencies 


Federal  Regigter/Vol.  64.  No.  100 /Tuesday.  May  25.  1999 /Notices 


28239 


will  coordinate  their  programs  with 
regard  to  rail  transit  systems  that 
operate  within  the  same  right-of-way  as 
conventional  equipment  but  without 
actually  sharing  trackage. 

FRA  will  soon  separately  issue  a 
proposed  statement  of  agency  policy 
concerning  its  safety  jurisdiction  over 
railroad  passenger  operations.  In  that 
statement,  the  reader  will  find  a 
thorough  discussion  of  the  extent  and 
exercise  of  FRA 's  jurisdiction  and 
guidance  on  which  of  FRA's  safety  rules 
are  likely  to  apply  in  particular 
opwational  situations.  In  general,  FRA 
provides  safety  oversight  of  all  railroad 
operations  except  rapid  transit 
operations  that  have  no  significant 
connection  to  the  general  railroad 
system,  such  as  the  Chicago  Transit 
Authority  (CTA)  in  Chicago,  the 
Washington  Metro,  and  the  subway 
systems  in  New  York,  Boston,  and 
Philadelphia.  As  noted,  the  safety  rules 
of  FRA  and  FTA  are  mutually  exclusive. 
If  FRA  regulates  a  rail  system,  FTA's 
rules  on  state  safety  oversight  do  not 
apply.  Conversely,  if  FRA  does  not 
regulate  a  system,  TTA's  rules  do  apply, 
assimiing  that  the  system  otherwise 
meets  the  definition  of  a  "rail  fixed 
guideway  system"  under  49  CFR  659.5. 
FRA's  policy  statement  reviewing  in 
detail  its  jurisdiction  will  more  cleariy 
define  where  FTA's  rules  apply. 

This  joint  statement  is  intended  to:  (1) 
Explain  the  nature  of  the  most 
important  safety  issues  related  to  shared 
use  of  the  general  railroad  system  by 
conventional  and  rail  transit  equipment; 
(2)  siunmarize  the  application  of  FRA 
safety  rules  to  such  shared-use 
operations;  and  (3)  help  transit 
authorities,  railroads,  and  other 
interested  parties  understand  how  the 
respective  safety  programs  of  the  two 
agencies  will  be  coordinated. 

1 .  Safety  Issues  Related  to  Shared  Use 
of  the  General  System 

The  expansion  of  rail  passenger 
transportation  promises  significant 
benefits  to  America's  commimities  in 
terms  of  reduced  highway  congestion, 
reduced  pollution,  lower  commuting 
times,  and  increased  economic 
opportunities.  However,  the  expansion 
of  rail  transit  systems  operating  over 
portions  of  conventional  railroad 
trackage  poses  major  safety  issues  that 
must  be  addressed  if  such  service  is  to 
be  provided  within  a  suitably  safe 
transportation  environment. 

Potential  for  a  Collision 

The  most  important  safety  issue 
related  to  shared  use  of  the  general 
railroad  s)r8tem  is  the  potential  for  a 
catastrophic  collision  between 


conventional  rail  equipment  and  rail 
transit  equipment  of  lighter  weight. 
Because  of  the  significantly  greater  mass 
and  structural  strength  of  conventional 
equipment,  the  two  types  of  equipment 
are  simply  not  designed  to  be  operated 
in  a  setting  where  there  is  any 
appreciable  risk  of  their  colliding. 

Shared  Use  of  Highway-Rail  Grade 
Crossings 

For  decades,  the  greatest  cause  of 
death  associated  with  railroading  in 
America  has  been  collisions  between 
railroad  vehicles  and  highway  vehicles 
at  grade  crossings.  Existing  and 
contemplated  shared-use  light  rail 
operations  on  the  general  system  wiU 
t3^ically  involve  train  movements  over 
highway  grade  crossings.  To  the  extent 
train  movements  over  grade  crossings 
increase,  the  collision  exposure  to  the 
highway  user,  rail  employees,  and  rail 
passengers  increases.  We  want  to  ensure 
that  local  rail  transit  operations  that  are 
conducted  on  the  general  system  are 
designed  and  operated  to  address  these 
serious  risks  and  to  prevent  grade 
crossing  collisions  involving  light  rail 
equipment. 

A  related  issue  is  the  prevalence  of 
death  and  serioiK  injury  to  trespassers 
on  railroad  property.  Trespasser 
fatalities  have  recently  outpaced  grade 
crossing  accidents  as  the  leading  caiise 
of  death  on  the  nation's  railroads.  To  the 
extent  that  shared  use  of  the  general 
system  results  in  a  substantial  increase 
in  the  number  of  pedestrians  crossing  by 
foot  in  the  path  of  trains,  the  potential 
for  additional  deaths  to  trespassers  is 
very  real  and  should  be  addressed  in 
planning  these  operations. 

Shared  Infrastructure 

Light  rail  operations  on  or  over  the 
general  railroad  system  will  affect  and 
be  affected  by  the  track,  bridges,  signals, 
and  other  structures  on  the  line.  The 
light  rail  and  conveaticmal  systems  may 
also  share  a  communicatians  system. 
The  responsibility  for  operating  and 
maintaining  this  shared  infrastructure 
may  vary.  However,  even  if  the  light  rail 
operator  has  no  direct  responsibility  for 
maintenance,  there  will  need  to  be 
sufficient  coordination  to  alert  the  light 
rail  operator  to  related  safety  problems 
and  to  ensure  the  light  rail  operator 
conveys  relevant  information  [e.g., 
readily  apparent  track  defects  or  signal 
failures)  to  the  party  responsible  for 
operation  and  maintenance. 

Employee  Safety 

The  safety  of  employees  who  operate 
trains  on  the  general  system,  control 
movements  over  that  S3rstem.  or 
maintain  its  infivstructure  is  protected 


in  certain  ways  by  the  Federal  railroad 
safety  laws.  Light  rail  employees  will  be 
entitled  to  appropriate  protections 
during  shared-use  operations.  In 
addition,  the  light  rail  operators  will 
need  to  observe  rules  designed  to 
protect  employees  of  other  organizations 
who  may  be  working  along  the  right-of- 
way. 

2.  Approaches  to  Various  Forms  of 
Shared  Use 

Operations  on  the  General  System 

Local  rail  transit  operations 
conducted  over  the  lines  of  the  general 
system  become  part  of  that  system  and 
necessitate  FRA  safety  oversight  of  rail 
transit  operations  to  the  extent  of  such 
shared  use.  The  only  two  existing 
examples  are  the  San  Diego  Trolley  and 
the  Central  Light  Rail  Line  in  Baltimore. 
This  does  not  mean  that  all  of  FRA's 
regulations  will  be  applied  to  all  aspects 
of  these  operations.  First,  FRA  has  no 
intention  of  overseeing  rail  transit 
operations  conducted  separate  and  apart 
from  the  general  system.  (As  noted 
above,  FRA  regidates  commuter 
operations  without  regard  to  their 
g«ieral  system  connections.)  Second. 
FRA  anticipates  granting  appropriate 
waivers  of  its  rules  to  permit  shared  use 
of  general  system  lines  by  light  rail  and 
conventional  equipment  where  the 
applicant  transit  systems  and  railroads 
commit  to  alternative  measiues  and 
FRA  finds  that  those  measiu'es  will 
ensure  safety. 

Where  complete  temporal  separation 
between  light  rail  and  conventional 
operations  is  achieved,  the  risk  of 
collision  between  the  two  types  of 
equipment  can  be  minimized  or 
eliminated.  Temporal  separation 
involves  operating  conventional  and 
light  rail  equipment  at  completely 
distinct  periods  of  the  day  (e.g.,  where 
the  light  rail  line  operates  only  between 
6  a.m.  and  10  pan.,  and  freight  or  other 
conventional  rail  movements  occur  only 
between  11  p.m.  and  5  a.m.,  and  where 
procedures  and/or  technologies  are  in 
place  to  ensure  strict  observation  of 
these  limits).  Under  these 
circiunstances,  FRA  anticipates  granting 
necessary  waivers  concerning  rules 
related  to  design  of  the  passenger 
equipment,  although  waivers  in  other 
safety  areas  not  addiesaed  by  temporal 
separation  may  not  be  appropriate. 

Operations  Outside  of  the  Shaied-Use 
Area 

Where  local  rail  transit  operations 
consist  of  segments  that  involve  shared 
use  with  conventional  equipment 
adjoined  with  segments  that  do  not 
involve  shared  use  (e.g.,  street  railway 
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segments),  FRA  does  not  currently 
intend  to  exercise  its  jurisdiction  over 
operations  outside  of  the  shared-use 
area  (which,  because  of  their  connection 
to  the  general  system,  are  within  FRA's 
jurisdiction).  Instead,  FRA,  with  FTA's 
assistance,  will  coordinate  with  the  state 
oversight  agency  to  ensiire  effective  and 
non-duplicative  monitoring  of  the  safety 
of  the  different  segments  of  the 
operation.  FRA,  again  with  FTA's 
assistance,  will  make  every  effort  in  its 
waiver  process  to  give  due  weight  to 
elements  of  the  operation's  system 
safety  plan  that  carry  over  into  the 
shared-use  portion  of  the  system. 

Operations  Within  a  Shared  Right-of- 
Way 

A  light  rail  transit  operation  may 
share  a  right-of-way  but  no  trackage 
with  a  conventional  railroad.  An 
example  is  a  light  rail  system  whose 
tracks  run  parallel  to  but  between  the 
tracks  of  a  freight  line.  Where  such 
systems  share  highway-rail  grade 
crossings  with  conventional  railroads, 
FRA  expects  both  systems  to  observe  its 
rules  on  grade  crossing  signals  that,  for 
example,  require  prompt  reports  of 
warning  system  malfunctions.  In 
addition,  FRA  and  FTA  will  coordinate 
with  rapid  transit  agencies  and  railroads 
wherever  there  are  concerns  about 
sxifficient  intrusion  detection  and 
related  safety  measures  designed  to 
avoid  a  collision  between  rapid  transit 
trains  and  conventional  equipment. 

Operations  Over  a  Rail  Crossing  at 
Grade  and  Other  Limited  Connections 

Where  a  rail  transit  system  crosses  a 
conventional  railroad  at  grade,  but  has 
no  other  connection  to  the  general 
system,  FRA's  safety  rules  cover  the 
point  of  connection,  and  FRA  and  FTA 
will  coordinate  with  the  transit  system 
and  railroad  to  ensiue  safety  at  the 
crossing.  FRA  does  not  consider  a 
switch  that  merely  permits  the  transit 
system  to  receive  shipments  for  its  own 
use  a  connection  significant  enough  to 
warrant  application  of  FRA's  rules. 

3.  FTA  and  FRA  Safety  Partnership 

FTA  and  FRA  have  been  working 
closely  together  for  several  years  to 
ensure  proper  coordination  of  their 
safety  programs.  In  October  1998,  FRA 
and  FTA  entered  into  an  agreement 
designed  to  enhance  their  efforts  in 
identifying  and  resolving  safety  issues 
in  rail-related  projects  funded  by  FTA. 
Under  the  agreement,  the  agencies 
agreed  to  take  actions  that  will  ensure 
that  FRA's  rail  safety  expertise  is 
brought  to  bear  on  safety  issues  inherent 
in  rail  grant  proposals  early  in  the 
planning  and  development  process. 


Coordination  on  Rail  Safety  Waiver 
Requests 

Light  rail  transit  operators  who  intend 
to  share  use  of  the  general  railroad 
system  with  conventional  equipment 
will  either  have  to  comply  with  FRA's 
safety  rules  or  obtain  a  waiver  of 
appropriate  rules.  FRA  may  grant  a 
waiver  "if  the  waiver  is  in  the  public 
interest  and  consistent  with  railroad 
safety."  49  U.S.C.  20103(d).  FRA 
intends  to  make  its  waiver  process  as 
smooth  and  comprehensive  as  possible. 
FTA  will  assist  FRA  in  that  effort.  As 
part  of  that  process,  FRA  asks  that  the 
light  rail  operator  and  all  other  affected 
railroads  jointly  file  a  Petition  for 
Approval  of  Shared  Use.  In  its  separate 
statement  of  policy  to  be  published  in 
the  near  future,  FRA  provides  guidance 
on  what  factors  the  petition  should 
address.  The  fectors  include: 

•  A  detailed  description  of  both  the 
light  rail  and  the  conventional  railroad's 
operations  on  the  shared  use  trackage. 

•  Plans  for  separation  of  the  light  rail 
and  conventional  operations  by  time  of 
day,  including  a  description  of  what 
protective  systems  wall  ensiire  that 
simultaneous  operation  of  the  two  types 
of  equipment  will  not  occur. 

•  Alternative  safety  measures  to  be 
employed  in  place  of  each  rule  for 
which  waiver  is  sought 

•  Any  system  safety  program  plan 
developed  for  the  operation,  including 
one  prepared  for  a  stand-alone  rapid 
transit  segment  under  FTA's  State 
Safety  Oversight  Program. 

Note:  FRA  and  FTA  have  grave  concerns 
about  whether,  given  their  structural 
incompatibihty,  light  rail  and  conventional 
equipment  can  ever  be  operated  safely  on  the 
same  trackage  at  the  same  time.  In  the  event 
that  petitioners  nevertheless  seek  approval  of 
simultaneous  joint  use,  the  petitioners  will 
face  a  steep  burden  of  demonstrating  that 
extraordinary  safety  measures  will  be  taken 
to  adequately  reduce  the  likelihood  and/or 
severity  of  a  collision  between  conventional 
and  light  rail  equipment  to  the  point  where 
the  safety  risks  associated  with  joint  use 
would  be  acceptable.  FRA  expects  that  such 
a  petition  will  contain  a  considerable  amount 
of  additional  information,  including: 

•  Equipment  specifications  for  any 
equipment  that  will  not  meet  FRA's 
passenger  equipment  safety  standards,  plus 
an  engineering  analysis  of  the  equipment's 
resistance  to  damage  in  various  types  of 
collisions. 

•  A  quantitative  risk  assessment 
concerning  the  risk  of  collision  between  the 
light  rail  and  conventional  equipment  and 
between  the  light  rail  equipment  and 
highway  vehicles. 

Like  all  waiver  petitions,  a  Petition  for 
Approval  of  Shared  Use  will  be 
reviewed  by  FRA's  Railroad  Safety 
Board.  FTA  will  appoint  a  non-voting 


liaison  to  FRA's  board,  and  that  person 
will  participate  in  the  board's 
consideration  of  all  such  petitions.  This 
close  cooperation  between  the  two 
agencies  will  ensure  that  FRA  benefits 
from  the  insights,  particularly  with 
regard  to  operational  and  financial 
issues,  that  FTA  can  provide  about  light 
rail  operations,  as  well  as  from  FTA's 
knowledge  of  and  contacts  with  state 
safety  oversight  programs.  This  working 
relationship  will  also  ensure  that  FTA 
has  a  fuller  appreciation  of  the  safety 
issues  involved  in  each  specific  shared 
use  operation  and  a  voice  in  shaping  the 
safety  requirements  that  will  apply  to 
such  operations. 

In  general,  the  greater  the  safety  risks 
inherent  in  a  proposed  operation  the 
greater  will  be  the  mitigation  measures 
required.  It  is  the  intention  of  FTA  and 
FRA  to  maintain  the  level  of  safety 
tjrpical  of  conventional  rail  passenger 
operations  while  accommodating  the 
character  and  needs  of  light  rail  transit 
operations. 

FRA  and  FTA  believe  that  they  can 
give  light  rail  operators  a  high  degree  of 
confidence  that  FRA  will  provide  the 
waivers  they  need  to  operate  on  a  time- 
separated  basis  in  shared-use  situations. 
To  fiadlitate  the  waiver  process,  FRA 
will  include  in  its  soon-to-be-issued 
proposed  statement  of  policy  a  detailed 
statement  of  the  rules  light  rail  operators 
should  expect  to  comply  vnth  and  those 
niles  from  which  they  can  expect  to 
receive  waivers,  provided  that  the 
planned  light  rail  operations  will  be 
wholly  separated  in  time  from 
conventional  rail  operations.  For 
discussion  purposes  only,  we  have 
attached  a  chart  simmiarizing  FRA's 
early  thinking  on  these  issues.  With  this 
information,  Ught  rail  operators  can 
plan  and  design  their  projects  in  such  a 
way  that  they  can  be  confident,  absent 
unusual  frtcts  about  a  particular  project 
presenting  some  atypical  safety  hazard, 
of  receiving  the  waivers  needed  to 
operate. 

In  its  petition,  the  light  rail  operator 
may  want  to  certify  that  the  subject 
matter  addressed  by  the  rule  to  be 
waived  is  addressed  by  the  system 
safety  plan  and  that  the  light  rail 
operation  will  be  monitored  by  the  state 
safety  oversight  program.  That  is  likely 
to  expedite  niA's  processing  of  the 
petition.  FRA  will  analyze  information 
submitted  by  the  Petitioner  to 
demonstrate  that  a  safety  matter  is 
addressed  by  the  light  rail  operator's 
system  safety  plan.  Where  FllA  grants  a 
waiver,  the  state  agency  will  oversee  the 
area  addressed  by  the  waiver,  but  FRA 
will  actively  participate  in  partnership 
with  FTA  and  the  state  agency  to 
address  any  safety  problems.  If  the 


conditions  under  which  the  waiver  was 
granted  change  substantially^  or 
unanticipated  safety  issues  arise,  FRA 
may  modify  or  withdraw  a  waiver  in 
order  to  ensure  safety. 

Conclusion 

Expanded  use  of  existing  railroad 
lines  to  provide  increased  transportation 
opportunities  for  passengers  in 
metropolitan  areas  is  a  development 
that  FTA  and  FRA  strongly  wish  to 
encourage.  Working  together,  the  two 
agencies  intend  to  ensiure  that  such 
development  goes  forward  smoothly 
and  in  a  way  that  guarantees  that  the 
blending  of  light  rail  and  conventional 
rail  operations  continues  their  excellent 
safety  records. 
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Issued  in  Washington,  DC,  on  May  18, 
1999. 

Jolene  M.  Molitoris, 

Federal  Railroad  Administrator. 
Gordon  J.  Linton, 

Federal  Transit  Administrator. 

Summary  of  FRA  Waivers  That  May  Be 
Appropriate  for  Time-Separated  Light 
Rail  Operatioiis 

FRA  may,  after  notice  and  an 
opportunity  for  a  hearing,  grant  a  waiver 
of  a  federal  safety  rule  "if  the  waiver  is 
in  the  public  interest  and  consistent 
with  railroad  safety."  49  U.S.C.  20103. 
This  document  lists  each  of  FRA's 
railroad  safety  rules  and  provides  FRA's 
early  thinking  on  whether  the  operator 
of  a  light  rail  system  that  shares  trackage 
with  a  conventional  railroad  should 
expect  to  comply  with  the  rule  on  the 
shared  track  or  may  receive  a  waiver. 
This  chart  assumes  that  the  operations 
of  the  local  rail  transit  agency  on  the 
general  railroad  system  are  completely 
separated  in  time  from  conventional 
railroad  operations,  in  accordance  with 


guidance  issued  by  FRA,  and  that  the 
light  rail  operation  poses  no  atypical 
safety  hazards.  FRA's  procedural  rules 
on  matters  such  as  enforcement  (49  CFR 
parts  209  and  216),  and  its  statutory 
authority  to  take  emergency  action  to 
address  an  imminent  hazard  of  death  or 
injury,  would  apply  to  these  operations 
in  all  cases. 

Where  waivers  are  granted,  a  light  rail 
operator  would  be  expected  to  operate 
under  a  system  safety  plan  developed  in 
accordance  with  the  FTA  state  safety 
oversight  program.  The  state  safety 
oversight  agency  would  be  responsible 
for  the  safety  oversight  of  the  light  rail 
operation,  even  on  the  general  system, 
with  regard  to  aspects  of  that  operation 
for  which  a  waiver  is  granted.  FRA  will 
actively  particii>ate  in  partnership  with 
the  state  agency  to  address  any  safety 
problems.  If  the  conditions  under  which 
the  waiver  was  granted  change 
substantially,  or  unanticipated  safety 
issues  arise,  FRA  may  modify  or 
withdraw  a  waiver  in  order  to  ensiue 
safety. 


Title  49  CFR  part 


Subject  of  rule 


Likely  treatment 


Co(nn)ents 


Track,  Structures,  and  Signals 


213 


233,  235,  236 


234 


213,  Appendix  C 


Track  Safety  Standards 


Signal  and  train  control 


Grade  Crossing  Sig- 
nals. 

Bridge  safety  polk:y  .. 


Comply  (assuming  light  rail  operator  owns 
track  or  has  been  assigned  responsibility  for 
it). 


Comply  (assuming  light  rail  operator  or  its  con- 
tractor has  responsibility  for  signal  mainte- 
nance). 


Comply  (assuming  light  rail  operator  or  its  con- 
tractor has  responsibility  for  crossing  de- 
vices). 

istot  a  rule.  Compliance  voluntary. 


If  the  conventional  RR  owns  the  track,  light  rail 
will  have  to  observe  speed  limits  for  dass  of 
track. 


If  conventional  RR  maintains  signals,  light  ral 
will  have  to  abide  by  operational  limitatkxw 
and  report  signal  failures. 


If  conventional  RR  maintains  devices,  tight  rail 
will  have  to  comply  with  sectkjns  concerning 
activation  failures  and  false  activations. 


210 


215 


Motiva  Power  and  Equipment 


Noise  emisswn 


Freight  car  safety 
starxjards. 


221 


223 


229 


23r 


238 


Rear  end  marking  de-      Waive 
vices. 


Waive 


Waive 


Safety  glazing  stand- 
ards. 


Locomotive  safety 
standards. 


Safety  appliance  stand- 
ards. 


Passenger  equipment 
standards. 


Waive 


Waive,  except  perhaps  for  alerting  lights, 
whk^h  are  important  for  grade  crossing  safe- 
ty- 


State  safety  oversigfit. 


State  safety  oversight. 


State  safety  oversight. 


State  safety  oversight. 


Waive 


Waive 


State  safety  oversight 


State  safety  oversigfit;  see  note  bek>w  on  stat- 
utory requirements. 


State  safety  oversight. 


Operating  Practices 


214 


Brkige  Worker 


Waive 


OSHA  standards. 
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Title  49  CFR  part 

Subiect  of  rule 

Likely  treatment 

Comments 

214 

Roadway  Worker  Safe- 
ty 

Comply. 

217  

Operating  Rules 

Waive „ 

State  safety  oversight. 

218  

Operating  Practices 

Waive,  except  for  prohiljition  on  tampering 
witfi  safety  devices  related  to  signal  system. 

State  safety  oversight. 

219    

Alcohol  and  Drug  

Waive  if  FTA  rule  otfierwise  applies 

FTA  mie  may  apply. 

220  

Radio  communications 

Waive,  except  to  extent  communications  with 
freight  trains  and  roadway  workers  are  nec- 
essary. 

State  safety  oversight. 

225  

Accident  reporting  and 
investigation. 

Comply  with  regard  to  train  accidents  and 
crossing  acckJents;  waive  as  to  injuries. 

Employee  injuries  woukj  be 
FTA  or  OSHA  mles. 

reported  under 

228"  

Hours  of  service  rec- 
ordkeeping. 

Waive  (in  concert  with  waiver  of  statute);  waiv- 
er not  likely  for  personnel  who  dispatch  con- 
ventk>nai  RR  or  maintain  signal  system  on 
shared  use  track. 

See  note  below  on  possible  wi 
requirements. 

aiver  of  statutory 

239  

Passenger  train  emer- 
gency preparedness. 

Waive 

State  safety  oversight. 

240  

Engineer  certifKation  .. 

Waive 

State  safety  oversight. 

'Certain  safety  appliance  requirements  (e.g.,  automata  couplers)  are  statutory  and  can  only  be  waived  under  the  conditk}ns  set  forth  in  49 
U.S.C.  20306,  which  permits  exemptions  if  application  of  the  requirements  woukJ  "preclude  the  devek>pment  or  implementatk)n  of  more  effk:ient 
railroad  transportatkx>  equipment  or  other  transportatran  innovations."  If  consistent  with  emptoyee  safety,  FRA  could  probably  rely  on  this  provi- 
sx)n  to  address  most  light  rail  equipment  that  coukl  not  meet  the  standards. 

"Currentty,  49  U.S.C.  211 08  permits  FRA  to  waive  substantive  provisions  of  the  hours  of  sen/ice  laws  based  upon  a  joint  petition  by  the  rail- 
road and  affected  labor  organizations,  after  notk»  and  an  opportunity  for  a  hearing.  This  is  a  "pitot  project"  provision,  so  waivers  are  limited  to 
two  years  but  may  be  extended  for  additranal  two-year  periods  after  notk»  and  an  opportunity  for  comment 


[FR  Doc.  99-13038  Filed  5-24-99:  8:45  am] 
MJUNQ  COOC  4*10-0«-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Sataty 
Administration 

[Dodwt  No.  NHTSA-99-4681] 

Amarlcan  Tranaportation  Corp., 
nacaipt  of  Application  for  Decision  of 
Inconasquantial  Noncompliance 

American  Transportation  Corporation 
(AmTran)  has  determined  certain  air 
brake  systems  on  AmTran  buses  were 
built  with  air  tank  volumes  that  are  not 
in  full  compliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
121,  "Air  brake  systems,"  and  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  part  573,  "Defect  and 
Noncompliance  Reports."  AmTran  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 


This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  application. 

FMVSS  No.  121  establishes  the 
performance  and  equipment 
requirements  for  the  braking  systems  on 
vehicles  equipped  with  air  brake 
systems.  Paragraph  S5.1.2.1.  of  FMVSS 
No.  121  states  that  the  combined 
volume  of  all  service  reservoirs  and 
supply  reservoirs  shall  be  at  least  12 
times  the  combined  volume  of  aU 
service  brake  chambers. 

From  October  27, 1995  through 
November  5, 1998,  AmTran  produced 
122  units  with  an  air  reservoir 
combined  volume  of  3,630  cubic  inches 
or  11.6  times  the  combined  volume  of 
all  service  brake  chambers.  AmTran 
supports  its  application  for 
inconsequentid  noncompliance  by 
stating  the  following: 

"The  combined  air  reservoir  capacity  of 
3,630  cubic  inches  is  only  114  cubic  inches 
under  the  required  volume  of  the  system  to 
meet  FMVSS  [No.]  121  S5.1.2.1.  The  12  times 


formula  was  established  at  a  time  when 
automatic  slack  adjusters  were  not  common 
in  the  industry.  Today,  they  are  standard 
[and  provide]  improved  brake  adjustment. 
Properly  adjusted  brakes  require  less  air 
volume  for  application.  A  driver  of  a  unit 
with  a  volume  shortage  of  114  cubic  inches 
more  than  likely  would  never  experience  any 
difference  in  braking  capability.  [A]  previous 
test  conducted  by  NHTSA  indicated  that  the 
12  times  volume  provided  sufficient  reserve 
volume  to  stop  an  air-braked  vehicle 
equipped  with  antilock  brakes  even  under 
the  worst-case  conditions.  The  table  below 
adds  further  credibility  when  theoretical 
calculations  supporting  our  statement  that  [a] 
driver  would  not  experience  any  significant 
effect  on  stopping  distance  due  to  air 
pressure  differentials.  The  calculations  were 
based  on  SAE  J1911,  a  test  procedure  for  air 
reservoir  capacity.  SAE  J1609  gives  the 
criteria  that  after  the  eighth  brake 
application,  the  pressure  in  the  air  reservoir 
shall  not  be  less  than  45  psi.  The  calculations 
also  assiune  no  split  between  the  wet, 
secondary  and  primary  for  simplicity.  [Note: 
For  the  liard  Stop — full  application  in 
traction  limited  condition]  Pressure  in  the 
system  assumes  worst  case  of  full  on,  full  off 
eight  times.  Somewhat  simulates  a  crude 
antilock  system." 
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Type  of  stop 


Normal  Application  (30  psi  or  less)  

Hard  Stop  (Full  application  in  non-traction  limited  con(«tion) 
Hard  Stop  (Full  application  in  traction  limited  condition) 


Pressure  in  system  (psi) 


Compliant  res- 
ervoir volume 
(3,744  In  3) 


117.5 
107.5 

110.8 

101.5 

63.3 

58.0 


Non-cornpfiant 
reservoir  vol- 
ume (3,630 
in  3) 


117.4 
107.4 
110.5 
101.3 
62.0 
56.9 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aigiunents  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PI^^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC, 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  wiU 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  Jime  24, 1999. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  May  19, 1999. 
L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-13160  Filed  5-24-99;  8:45  am) 
BHJJNO  COOE  4910-W-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection,'  Comment 
Requeat  for  I^Orm  730 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 


comments  concerning  Form  730,  Tax  on 
Wagering. 

DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Tax  on  Wagering. 
OMB  Number:  1545-0235. 

FoTTn  Number:  730. 

Abstract:  Form  730  is  used  to  identify 
taxable  wagers  under  Internal  Revenue 
Code  section  4401  and  collect  the  tax 
monthly.  The  information  is  used  to 
determine  if  persons  accepting  wagers 
are  correctly  reporting  the  amount  of 
wagers  and  paying  the  required  tax. 

Current  Actions:  Form  730  has  been 
reformatted  to  be  scannable.  New  entry 
boxes  have  been  added  for  a  daytime 
telephone  number,  and  to  indicate  a 
final  return.  Lines  4a  and  4b  each  have 
a  new  entry  to  allow  for  the  separate 
computation  of  tax  amounts  for  wagers 
authorized  under  state  law  (line  4a)  and 
for  all  other  wagers  (line  4b). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Estimated  Number  of  Responses: 
51,082. 

Estimated  Time  Per  Response:  7  hrs., 
25  min. 

Estimated  Total  Annual  Burden 
Hours:  378,518. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 


Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accviracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  13, 1999. 
Ganick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  9&-13102  Filed  5-24-99;  8:45  am] 

BKXJNO  CODE  4nO-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internet  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  FOrm  843 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasxuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
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other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
843,  Claim  for  Refund  and  Request  for 
Abatement. 

DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NfW,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Refund  and  Request 
for  Abatement. 

OMB  Number:  1545-0024. 

Form  Number:  843. 

Abstract:  Internal  Revenue  Code 
sections  6402,  6404,  and  sections 
301.6402-2,  301.6404-1,  and  301.6404- 
3  of  the  regulations  allow  for  refunds  of 
taxes  (except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  errors  or  certain  actions  by  the 
IRS.  Form  843  is  used  by  taxpayers  to 
claim  these  refunds,  credits,  or 
abatements. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
£arms,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
545,500. 

Estimated  Time  Per  Respondent:  1  hr., 
32  min. 

Estimated  Total  Annual  Burden 
Hours:  834,615. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  11, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  99-13103  Filed  5-24-99;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-A. 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-A,  Acquisition  or  Abandonment 
of  Secured  Ftoperty. 
DATES:  Written  comments  should  be 
received  on  or  before  July  26,  1999  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Acquisition  or  Abandonment  of 
Secured  Property. 

OMB  Number:  1545-0877. 

Form  Number:  1099-A. 

Abstract:  Form  1099-A  is  used  by 
persons  who  lend  money  in  connection 
with  a  trade  or  business,  and  who 
acquire  an  interest  in  the  property  that 
is  security  for  the  loan  or  who  have 
reason  to  know  that  the  property  has 
been  abandoned,  to  report  the 
acquisition  or  abandonment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
386,356. 

Estimated  Time  Per  Response:  10  min. 

Estimated  Total  Annual  Burden 
Hours:  61,817. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  informati^  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Cominents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
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maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  12, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-13104  Filed  5-24-99;  8:45  am] 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-R 

agency:  Internal  Kevenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
blurden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-R,  Distributions  From  Pensions, 
Annuities,  Retirement  or  Profit-Sharing 
Plans,  IRAs,  Insurance  Contracts,  etc. 
DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATXm  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Distributions  From  Pensions, 
Annuities,  Retirement  or  Profit-Sharing 
Plans,  IRAs,  Insurance  Contracts,  etc. 

OMB  Number:  1545-0119. 

Fonn  Number:  1099-R. 

Abstract:  Form  1099-R  is  used  to 
report  distributions  firom  pensions, 
aimuities,  profit-sharing  or  retirement 
plans,  IRAs,  and  the  surrender  of 
insurance  contracts.  This  information  is 
used  by  the  IRS  to  verify  that  income 
has  been  properly  reported  by  the 
recipient. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Businesses  or  other 
for-profit  organizations,  not  for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Responses: 
56,518,218. 

Estimated  Time  Per  Response:  18  min. 

Estimated  Total  Armual  Burden 
Hours:  16,955,465. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. . 

Approved:  May  14, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-13105  Filed  5-24-99;  8:45  am]     • 

BHJJNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8404 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8404,  Interest  Charge  on  DISC-Related 
Deferred  Tax  Liability. 
DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interest  Ilharge  on  DISC-Related 
Deferred  Tax  Liability. 

OMB  Number:  1545-0939. 

Form  Number:  8404. 

Abstract:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 
Corporations  (IC-DISCs)  use  Form  8404 
to  figure  and  report  an  interest  charge 
on  their  DISC-related  deferred  tax 
liability.  The  interest  charge  is  required 
by  Internal  Revenue  Code  section  995(f). 
IRS  uses  Form  8404  to  determine 
whether  the  shareholder  has  correcdy 
figured  and  paid  the  interest  charge  on 
a  timely  basis. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Estimatea  Number  of  Responses: 
2.000. 

Estimated  Time  Per  Response:  8  hrs., 
48  min. 

Estimated  Total  Annual  Burden 
Hours:  17,600. 

The  follovtring  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  f9r  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  svunmahzed  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  May  18,  1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-13106  Filed  5-24-99;  8:45  am] 

aUMta  CODE  4S36-01-U 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Fonn  8840 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasxiry. 

ACTION:  Notice  and  request  fOT 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  {woposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8840,  Closer  Connection  Exception 
Statement  for  Aliens. 

DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  nil  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Closer  Connection  Exception 
Statement  for  Aliens. 

OAfB  Number:  1 545-1410. 

Form  Number:  8840. 

Abstract:  Form  8840  is  used  by  an 
alien  individual,  who  otherwise  meets 
the  substantial  presence  test,  to  explain 
the  basis  of  the  individual's  claim  that 
he  or  she  is  a  nonresident  of  the  United 
States  by  reason  of  the  closer  connection 
exception  described  in  Reg.  section 
301.7701(b)-2. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time.  * 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Time  Per  Respondent:  2 
hrs.,  25  min. 

Estimated  Total  Annual  Burden 
Hours:  843,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intamal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  CoBunents 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  11, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  99-13107  Filed  5-24-99;  8:45  am] 

BIUINQ  CODE  4S30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  W-4P 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently ,the  IRS  is 
soliciting  comments  concerning  Form 
W-4P,  Withholding  Certificate  for 
Pension  or  Annuity  Payments. 
DATES:  Written  conunents  shoiild  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
copies  of  the  form  and  instructions 
should  be  directed  to  Fay  Bruce,  (202)  ■ 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Withholding  Certificate  for 
Pension  or  Aimuity  Payments. 

OMB  iVumfcer:  1545-0415. 

Form  Number:  W-4P. 
'Abstract:  Form  W-4P  is  used  by  the 
recipient  of  pension  or  annuity 
payments  to  designate  the  number  of 
withholding  allowances  he  or  she  is 
claiming,  an  additional  amount  to  be 
withheld,  so  that  the  payer  can 
vdthhold  the  proper  amoimt. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households. 
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Estimated  Number  of  Respondents: 
12,000,000. 

Estimated  Time  Per  Respondent:  2 
his.,  4  min. 

Estimated  Total  Annual  Burden 
Hours:  24,720,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law..  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
Itechnology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  13, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-13108  Filed  5-24-99;  8:45  am] 
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Environmental  Protection 
Agency 

40  CFR  Part  52 

Rndings  of  Significant  Contribution  and 
Ruiemaldng  on  Section  126  Petitions  for 
Purposes  of  Reducing  Interstate  Ozone 
Transport;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6336-9] 
RtN206&-AH88 

Findinga  of  Significant  ContritMition 
and  Rulemaidng  on  Saction  126 
Patltiona  for  Purpoaaa  of  Reducing 
intarstata  Ozona  Tranaport 

agency:  Environmental  Protection 
Agency  (EPA). 
acton:  Final  rule. 

SUMMARY:  In  accordance  with  section 
126  of  the  Clean  Air  Act  (CAA),  EPA  is 
taking  final  action  on  petitions  filed  by 
eight  Northeastern  States  seeking  to 
mitigate  what  they  describe  as 
significant  transport  of  one  of  the  main 
precursors  of  groxmd-level  ozone, 
nitrogen  oxides  (NOx),  across  State 
boundaries.  Each  petition  specifically 
requests  that  EPA  make  a  finding  that 
NOx  emissions  from  certain  stationary 
sources  emit  in  violation  of  the  CAA's 
prohibition  on  emissions  that 
significantly  contribute  to  ozone 
nonattainment  problems  in  the 
petitioning  State.  If  EPA  makes  such  a 
finding,  EPA  is  authorized  to  establish 
Federal  emissions  limits  for  the  sources. 
The  eight  Northeastern  States  that  filed 
petitions  are  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Pennsylvania,  Rhode  Island,  and 
Vermont. 

Today,  EPA  is  making  final 
determinations  that  portions  of  six  of 
the  petitions  are  technically 
meritorious.  The  technically  approvable 
portions  of  the  petitions  will  be 
automatically  deemed  granted  or  denied 
at  certain  later  dates  pending  certain 
actions  by  the  States  and  EPA  regarding 
State  submittals  in  response  to  the  final 
NOx  State  implementation  plan  call 
(NOx  SIP  call).  This  rule  describes  the 
schedule  and  conditions  under  which 
applicable  final  findings  on  the 
petitions  would  be  automatically 
biggered. 

The  EPA  intends  to  implement  the 
section  126  control  remedy  through  a 
Federal  NOx  Budget  Trading  Program. 
The  trading  program  would  apply  to 
so\irces  in  the  source  categories  for 
which  a  final  finding  is  ultimately 
granted.  In  today's  rule,  EPA  is 
finalizing  the  general  parameters  of  the 
trading  program.  The  EPA  is  committing 
to  promulgate  the  details  of  the  trading 
program  b^  July  15, 1999.  The  EPA  is 
including  interim  final  emissions 
limitations  for  affected  sources  which 
would  apply  only  if  EPA  fails  to 


promulgate  the  trading  program  prior  to 
a  section  126  finding. 

Mitigation  of  the  transport  of  ozone 
and  its  precursors  is  important  because 
ozone,  which  is  a  primary  harmful 
component  of  urban  smog,  has  long 
been  recognized,  in  both  clinical  and 
epidemiological  research,  to  adversely 
affect  public  health. 

DATES:  The  final  rule  is  effective  July  26, 
1999. 

ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-97-43,  U.S. 
Enviroimiental  Protection  Agency,  401 
M  Street  SW.,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548  between  8:00  a.m.  and  5:30 
p.m.,  Monday  though  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Carla 
Oldham,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC,  27711, 
telephone  (919)  541-3347,  e-mail  at 
oldham.carla@epa.gov.  Please  refer  to 
SUPPLEMENTARY  INFORMATION  below  for  a 
list  of  contacts  for  specific  subjects 
discussed  in  today's  action. 
SUPPLEMENTARY  MF0RMAT10N: 

Availability  (rf' Related  InformatioB 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  hais  been  established  und» 
docket  nimiber  A-97-43  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information,  is  available  for 
inspection  from  8:00  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  dociunent  In 
addition,  the  Federal  Register 
rulemakings  and  associated  docimients 
are  located  at  http://www.epa.gov/ttn/ 
rto/126. 

The  EPA  has  issued  a  separate  rule  on 
NOx  transport  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Piirposes  of  Reducing 
Regional  Transport  of  Ozone"  (see 
related  rulemakings  included  in  the 
docket  for  this  rulemaking).  The 
nUemaking  docket  for  that  rule  (Docket 


No.  A-96-56),  hereafter  referred  to  as 
the  NOx  SIP  call,  contains  information 
and  analyses  that  are  relied  upon  in  the 
section  126  rulemaking.  Documents 
related  to  the  NOx  SIP  call  ndemaking 
are  available  for  inspection  in  docket 
number  A-9&-56  at  the  address  and 
times  given  above.  In  addition,  the  NOx 
SIP  call  and  associated  documents  are 
located  at  http://www.epa.gov/ttn/otag/ 
sip/index.html.  Modeling  and  air 
quality  assessment  information  can  be 
obtained  in  electronic  form  at  http:// 
www.epa.gov.scram001/regmodcenter/ 
t28.htm.  Information  related  to  the 
budget  development  can  be  found  at 
http://www.epa.gov/capi. 

Additional  information  relevant  to 
this  section  126  rulemaking  concerning 
the  Ozone  Transport  Assessment  Group 
(OTAG)  is  available  on  the  web  at  http:/ 
/www.epa^ov/ttn/otag/otag/index.htad. 
If  assistance  is  needed  in  accessing  the 
system,  call  the  help  desk  at  (919)  541- 
5384  in  Research  Triangle  Park,  NC.  The 
OTAG's  technical  data  are  located  at 
http://www.iceis.mcnc.oig/OTAGDC. 

For  Additional  Information 

For  additional  information  related  to 
air  quality  analysis,  please  contact  Carey 
Jang,  Office  of  Air  Quality  Planning  and 
Standards;  Emissions,  Monitoring,  and 
Analysis  Division,  MD-14,  Research 
Triai^e  Park,  NC  27711,  telephone 
(919)  541-5638.  For  legal  questions, 
j^ase  contact  Howard  Hoffinan,  Office 
of  General  Counsel,  401  M  Street  SW., 
MC-2344,  Washington,  DC,  20460, 
telephone  (202)  260-5892.  For  questions 
regarding  the  NOx  cap-and-trade 
program,  please  contact  Sarah  Dunham, 
Office  of  Atmospheric  Programs,  Acid 
Rain  Division,  MC-6204J,  401  M  Street 
SW,  Washington,  DC  20460,  telephone 
(202)  564-9087.  For  questions  regarding 
regulatory  cost  analyses  for  electricity 
generating  sources,  please  contact 
Maiyjo  Krolewski,  Office  of 
Atmospheric  Programs,  Acid  Rain 
Division,  MC-6204J,  401  M  Street  SW, 
Washington.  DC  20460,  telephone  (202) 
564-9847.  For  questions  regardifig 
regulatory  cost  anal)r5es  for  other 
stationary  soiirces,  please  contact  Larry 
Sorrels,  Office  of  Air  Quality  Planning 
and  Stand wds.  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5041. 
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I.  Background  and  Summary  of 
Rulemaking 

A.  Summary  of  Rulemaking  and 
Affected  Sources 

In  August  1997,  eight  northeastern 
States  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Pennsylvania,  and 
Vermont)  submitted  petitions  to  EPA 
under  section  126  of  the  Clean  Air  Act 
(CAA)  seeking  to  mitigate  what  they 
describe  as  significant  transport  of  NOx, 
one  of  the  main  precursors  of  ozone. 
Each  petition  requests  that  EPA  make  a 
finding  that  certain  major  stationary 
sources  or  groups  of  sources  in  upwind 
States  emit  NOx  emissions  in  violation 
of  the  CAA's  prohibition  on  amounts  of 
emissions  that  contribute  significantly 
to  ozone  nonattainment  or  maintenance 
problems  in  the  petitioning  State.  All 
the  petitioning  States  directed  their 
petitions  to  the  1-hour  ozone  standard. 
Originally,  only  three  of  the  States 
(Massachusetts,  Pennsylvania,  and 
Vermont)  also  directed  their  petitions  at 
the  8-hoiu'  ozone  standard. 

In  rulemakings  dated  September  30, 
1998  and  October  21, 1998,  EPA 
proposed  action  on  the  petitions.  The 
October  notice  of  proposed  rulemaking 
(NPR)  is  the  longer,  more  detailed 
version  of  the  proposal.  In  aggregate 
across  all  the  petitions  and  for  both 
ozone  standards  (to  the  extent  a  petition 
applied  to  both  standards),  EPA 
proposed  to  find  that  sources  in  19 
States  and  the  District  of  Columbia  are 
significantly  contributing  to 
nonattainment  problems  in  one  or  more 
of  the  petitioning  States.  The  October 
NPR  also  proposed  a  Federal  NOx 
budget  trading  program  as  the  control 
remedy  for  sources  that  would  be 
subject  to  any  section  126  findings. 

In  the  NPR,  EPA  proposed  action 
imder  the  1-hour  and  8-hour  standards 
as  specifically  requested  in  each  State's 
petition.  At  that  time,  the  Maine  and 
New  Hampshire  petitions  were  only 
directed  at  the  1-hour  standard.  On 
November  30, 1998,  both  Maine  and 
New  Hampshire  requested  that  EPA  also 
evaluate  their  August  1997  petitions 
imder  the  8-hour  standard.  These 
requests,  in  effect,  constitute  new 
petitions.  In  a  supplemental  notice  of 
proposed  rulemaking  (SNPR)  dated 
March  3. 1999  (64  FR  10342),  EPA 
proposed  action  on  the  new  Maine  and 
New  Hampshire  8-hour  petitions.  The 
SNPR  did  not  affect  any  soiut:es  beyond 
those  already  affected  by  the  NPR  with 
respect  to  the  Maine  and  New 
Hampshire  1-hour  petitions  and/or 
other  petitions.  The  SNPR  did  not 
propose  any  additional  control 
requirements  beyond  what  were 
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proposed  in  the  NPR.  The  EPA  is  taking 
find  action  on  both  the  NPR  and  the 
SNPR  in  this  rule. 

In  today's  action.  EPA  is  making  final 
affirmative  technical  determinations 
that  certain  major  stationary  sources  and 
source  categories  identified  in  the 
section  126  petitions  are  significantly 
contributing  to  nonattainment  in,  or 
interfering  with  maintenance  by,  one  or 
more  petitioning  States  with  respect  to 
one  or  both  of  the  national  ambient  air 
quality  standards  for  ozone  (hereafter 
referred  to  as  affirmative  technical 
determinations).  On  the  basis  of  these 
affirmative  technical  determinations, 
the  petitions  naming  these  sources  and 
source  categories  will  be  finally  granted 
(i.e.  the  section  126  findings  will  be 
deemed  made)  or  denied  at  certain  later 
dates  pending  certain  actions  by  the 
States  and  EPA  regarding  State 
submittals  in  response  to  the  final  NOx 
SIP  call.  The  schedule  and  conditions 
under  which  the  applicable  final 
findings  on  the  petitions  would  be 
triggered  are  discussed  below  in  Section 
I.E.  The  EPA's  analysis  of  significant 
contribution  is  discussed  in  Section  U 
below. 

Under  the  1-hour  ozone  standard, 
EPA  is  making  final  affirmative 
technical  determinations  as  to  a  subset 
of  sources  or  source  categories  named  in 
the  petitions  from  Connecticut, 
Massachusetts,  New  York,  and 
Pennsylvania.  The  source  categories  for 
which  EPA  is  making  this  affiiniative 
technical  determination  of  significant 
contribution  are  discussed  in  Section  U. 
The  States  where  these  sources  are 
located  are  listed  in  Table  D-l. 

The  EPA  is  also  partially  denying  the 
1-hour  petitions  from  Connecticut, 
Massachusetts,  New  York,  and 
Pennsylvania,  and  fully  denying  the  1- 
hour  petitions  from  Maine,  New 
Hampshire,  and  Rhode  Island  for  on  one 
of  three  reasons  described  below.  First, 
for  some  sources  or  source  categories  in 
some  States  named  in  these  petitions, 
EPA  has  information  demonstrating 
these  soiirces  and  States  are  not 
significantly  contributing  to 
nonattainment  in  the  relevant 
petitioning  State  with  respect  to  the  1- 
hour  ozone  standard.  Second,  for 
sources  in  some  States  EPA  does  not 
have  adequate  information  to  show  that 
the  sources  do  or  do  not  significantly 
contribute  (see  Section  UI.A).  Third, 
based  on  air  quality  monitoring  data 
from  1996  through  1998,  EPA  believes 
preliminarily  that  certain  areas  in 
Maine,  Massachusetts,  New  Hampshire, 
Pennsylvania,  and  Rhode  Island  have 
now  achieved  the  1-hour  standard. 
Therefore,  EPA  is  not  making 
affirmative  technical  determinations  of 


significant  contribution  for  any  upwind 
sources  with  respect  to  these  areas  (see 
Section  n.F).  The  EPA  is  fully  denying 
the  1-hour  petition  from  Vermont 
because  the  1-hour  standard  no  longer 
applies  in  that  State  <See  63  FR  31014). 

Five  of  the  petitioning  States,  Maine. 
Massachusetts,  New  Hampshire, 
Pennsylvania,  and  Vermont,  also 
directed  their  petitions  at  the  new  8- 
hour  ozone  standard.  Under  the  8-hour 
ozone  standard,  EPA  is  making  final 
affirmative  technical  determinations  as 
to  a  subset  of  sources  named  in  the 
petitions  from  Maine,  Massachusetts, 
New  Hampshire,  and  Pennsylvania.  The 
source  categories  for  which  EPA  is 
making  the  affirmative  technical 
determinations  of  significant 
contribution  are  the  same  as  for  the  1- 
hour  standard  and  are  discussed  in 
Section  n.  The  EPA  is  also  denying 
portions  of  the  petitions  either  because 
EPA  has  information  demonstrating  that 
some  of  the  sources  or  source  categories 
named  in  these  petitions  are  not 
significantly  contributing  to 
nonattainment  in  the  relevant 
petitioning  State  with  respect  to  the  8- 
hour  ozone  standard  or  because  EPA 
does  not  have  adequate  information  to 
show  that  the  sources  are  significantly 
contributing  (see  Section  III. A).  The 
EPA  is  denying  the  Vermont  petition  in 
fuU  with  respect  to  the  8-hour  ozone 
standard  because  Vermont  has  no 
current  8-hour  ozone  nonattainment 
problems  and  no  future  projected 
nonattainment  (i.e.,  maintenance) 
problems  based  on  available  analyses. 

In  aggregate  for  all  petitions  and  both 
ozone  standards,  the  sources  and  source 
categories  for  which  EPA  is  making  final 
affirmative  determinations  of  significant 
contribution  to  nonattainment  or 
interference  with  maintenance 
(hereafter  simply  significant 
contribution)  with  respect  to  one  or 
more  of  the  petitioning  States  are 
located  in  the  following  States: 
Alabama,  Connecticut,  Delaware, 
District  of  Coliunbia.  Illinois.  Indiana, 
Kentucky,  Maryland,  Massachusetts, 
Michigan,  Missouri,  New  Jersey,  New 
York,  North  Carolina.  Ohio, 
Pennsylvania,  Rhode  Island.  Tennessee, 
Virginia,  and  West  Virginia. 

Some  of  the  sources  that  EPA  is 
determining  do  not  significantiy 
contribute  to  the  petitioning  States  are 
located  in  States  that  are  afi'ected  by  a 
separate  rule  on  NOx  transport,  the  NOx 
SIP  caU.  Specifically,  EPA  is 
determining  that  sources  in  Georgia, 
South  Carolina,  and  Wisconsin  are  not 
significantiy  contributing  to  any  of  the 
petitioning  States  that  name  those 
States.  However,  EPA  has  determined  in 
the  NOx  SIP  call  that  soiirces  in  these 


three  States  do  significantiy  contribute 
to  nonattainment  problems  in  other 
downwind  States.  In  acting  on  these 
section  126  petitions,  EPA  can  only 
consider  the  impacts  on  downwind 
nonattainment  problems  in  the 
petitioning  States,  which  are  all  located 
in  the  Northeast.  In  the  NOx  SIP  call, 
EPA  considered  impacts  on 
nonattainment  problems  throughout  the 
eastern  half  of  Uie  United  States. 
Therefore,  a  determination  that  sources 
in  certain  States  are  not  significantiy 
contributing  to  any  petitioning  State  for 
purposes  of  this  action  on  the  section 
126  petitions  does  not  alter  EPA's 
conclusions  on  significant  contribution 
with  regard  to  other  States  imder  the 
NOx  SIP  call. 

The  section  126  petitions  varied  with 
regard  to  the  control  requirements  they 
reconmiend  for  mitigating  the  interstate 
transport.  While  EPA  considered  the 
recommendations,  section  126  does  not 
limit  EPA  to  the  recommended  controls 
in  determining  an  appropriate  remedy. 
In  Section  n.J.,  EPA  discusses  the 
emissions  limitations  that  would  be 
necessary  to  ensure  that  the  afi'ected 
sources  do  not  or  would  not  emit  in 
violation  of  the  applicable  statutory 
prohibition  on  significant  contribution 
by  upwind  States  to  downwind  air 
quality  problems.  The  control  remedy  is 
based  on  the  imiform  application  of 
highly  cost-effective  controls  (as 
determined  based  on  cost  per  ton  of 
NOx  reduced  for  each  type  of  source). 
In  selecting  the  control  measures,  EPA 
considered  the  recommendations  made 
by  OTAG  on  July  8, 1997  and  the 
analyses  for  the  NOx  SIP  call. 

In  today's  action,  EPA  is  establishing 
a  section  126  control  remedy  for  sources 
that  would  be  subject  to  a  futiu^  section 
126  finding.  The  EPA  intends  to 
implement  the  control  requirements 
through  a  Federal  NOx  cap-and-trade 
program.  The  EPA  believes  a  trading 
program  is  the  most  cost-effective 
approach  for  achieving^missions 
reductions  frtun  large  stationary  sources. 
The  EPA  envisions  that  there  would  be 
an  interstate  trading  program  among 
section  126  sources,  NOx  SIP  call 
sources  in  States  that  choose  to 
participate  in  the  interstate  trading 
program  administered  by  EPA,  and 
sources  subject  to  a  Federal 
implementation  plan  under  the  NOx  SIP 
call. 

As  discussed  in  Section  IV  below, 
EPA  is  today  promulgating  the  general 
parameters  of  the  remedy,  including, 
among  others,  the  decision  to 
implement  a  NOx  cap-and-trade 
program  as  the  control  remedy,  the 
control  levels  the  trading  program 
would  be  based  on,  the  definition  of  the 
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types  of  sources  that  would  be  subject 
to  the  trading  program,  and  the 
compliance  date.  By  July  15. 1999,  EPA 
will  finalize  the  details  of  the  Federal 
NOx  Budget  Trading  Program  for  the 
section  126  soiux:es  (as  new  40  CFR  part 
97).  The  combined  list  of  existing 
sources  affected  by  an  affirmative 
technical  determination  with  respect  to 
at  least  one  petition,  along  with  &e 
more  specific  emissions  limitations  in 
the  form  of  tradable  allowance 
allocations,  will  be  provided  in  the  July 
notice  of  final  rulemaking  (NFR).  The 
EPA  intends  to  include  new  sources  in 
the  source  categories  that  are 
significantly  contributing  with  respect 
to  the  petitions  from  Connecticut, 
Maine,  New  Hampshire,  New  York,  and 
Pennsylvania.  The  petition  from 
Massachusetts  does  not  cover  new 
sources. 

In  accordance  with  section  126, 
sources  must  comply  with  the  control 
requirements  no  later  than  3  years  from 
a  final  positive  finding  on  the  petitions. 
The  EPA  believes  the  full  3  years  is 
necessary  for  compliance.  As  discussed 
below,  the  portions  of  the  petitions  for 
which  EPA  is  making  an  affirmative 
technical  determination  could  be 
deemed  granted  (the  finding  deemed 
made)  on  November  30. 1999  or  May  1, 
2000,  depending  on  certain  actions  by 
States  and  EPA  regarding 
implementation  plans  required  in 
response  to  the  NOx  SIP  call.  As 
discussed  in  Section  m.C,  both  of  these 
trigger  dates  would  result  in  an 
emission  reduction  deadline  of  May  1, 
2003. 

B.  Ozone  Transport.  Ozone  Transport 
Conunission  NOx  Memomndum  of 
Understanding  (OTC  NOx  MOU). 
OTAG,  the  NOx  SIP  Call,  the  Revised 
Ozone  National  Ambient  Air  Quality 
Standard  (NAAQS),  and  Ozone  Effects 

Today's  action  occurs  against  a 
background  of  a  major  national  effort, 
spanning  more  than  10  years,  to  analyze 
and  take  steps  to  mitigate  the  problem 
of  the  transport  of  ozone  and  its 
precursors  across  State  boundaries.  This 
effort  has  grovra  more  intensive  in  the 
past  several  years  with  the  approval  of 
the  OTC  NOx  MOU  by  11  of  the 
Northeastern  States  and  the  District  of 
Columbia  included  in  the  Northeast 
Ozone  Transport  Region  (OTR),  the 
completion  of  the  OTAG  process 
(described  below),  and  the  promulgation 
of  EPA's  NOx  SIP  call.  In  addition,  on 
Jidy  18. 1997.  EPA  issued  a  revised 
NAAQS  for  ozone,  which  is  determined 
over  an  8-hour  period  (the  8-hour 
standard)  (62  FR  38856).  In  estabUshing 
the  8-hoiir  standard.  EPA  set  the 
standard  at  0.08  parts  per  million  and 


defined  the  new  standard  as  a 
"concentration-based"  form,  specifically 
the  3-year  average  of  the  annual  4th- 
highest  daily  ma3cimiun  8-hour  ozone 
concentrations.  This  has  resulted  in 
more  areas  and  larger  areas  with 
monitoring  data  indicating 
nonattainment.  Thus,  it  is  even  more 
important  to  implement  regional  control 
strategies  to  mitigate  interstate  pollution 
in  order  to  assist  downwind  areas  in 
achieving  attainment.  This  new  8-hour 
standard  must  now  be  taken  into 
accoimt.  along  with  the  pre-existing  1- 
hour  standard,  in  resolving  transport 
issues.  These  issues  and  events  are 
detailed  in  the  proposed  NOx  SIP  call 
(62  FR  60318).  The  8-hour  standard  is 
intended  to  ultimately  replace  the  1- 
hour  standard.  However,  the  1-hour 
standard  will  continue  to  apply  to  areas 
not  yet  in  attainment  to  ensure  an 
efiiective  transition  to  the  new  8-hour 
standard.  In  many  areas  of  the  country, 
the  1-hour  standard  has  been  revoked 
because  the  areas  are  attaining  that 
standard  (63  FR  31013;  June  5, 1998  and 
63  FR  39432;  July  22. 1998).  A  Stete 
may  petition  under  section  126  for  both 
the  1-hour  standard,  to  the  extent  that 
it  still  applies  in  the  petitioning  State, 
and  the  8-hour  standard 

The  1990  CAA  set  forth  many 
requirements  to  address  nonattainment 
of  the  1-hoiur  ozone  NAAQS.  Many 
States  have  found  it  difficult  to 
demonstrate  attainment  of  the  NAAQS 
due  to  the  widespread  transport  of 
ozone  and  its  precursors.  The 
Environmental  Council  of  the  States 
(ECOS)  recommended  frnmation  of  a 
national  work  group  to  allow  for  a 
thoughtful  assessment  and  development 
of  consensus  solutions  to  the  problem. 
This  work  group,  OTAG,  was 
established  4  years  ago  to  undertake  an 
assessment  of  the  regional  transport 
problem  in  the  eastern  half  of  Hba 
United  States.  The  OTAG  was  a 
collaborative  process  conducted  by 
representatives  from  the  affected  States, 
EPA,  and  interested  members  of  the 
public,  including  environmental  groups 
and  industry,  to  evaluate  the  ozone 
transport  problem  and  develop 
solutions.  The  OTAG  r^on  included 
the  37  eastern-most  States  and  the 
District  of  Columbia.  Throiigh  the 
OTAG  process,  the  States  concluded 
that  widespread  NOx  reductions  are 
needed  in  order  to  enable  areas  to  attain 
and  maintain  the  ozone  NAAQS.  Based 
on  information  generated  by  OTAG  and 
other  available  data,  EPA  determined 
that  twenty-two  States  and  the  District 
of  Colxunbia  in  the  OTAG  region  are 
significantly  contributing  to 
nonattainment  problems  in  downwind 


States.  Therefore,  EPA  issued  the  NOx 
SIP  call  (63  FR  57356,  October  27.  1998) 
requiring  these  jurisdictions  to  revise 
their  SIPs  to  include  NOx  control 
measures  to  mitigate  the  ozone 
transport. 

The  EPA's  response  to  the  section  126 
petitions  differs  from  EPA's  action  in 
the  NOx  SIP  call  rulemaking  in  several 
ways.  In  the  NOx  SIP  call,  where  EPA 
concluded  that  NOx  emissions  frt)m  a 
State  are  significantly  contributing  to 
nonattainment  problems  in  downwind 
States,  EPA  is  requiring  the  State  to 
submit  SEP  provisions  to  prohibit  an 
amount  of  NOx  emissions  which 
represents  the  significant  contribution. 
The  State  has  the  discretion  to  select  the 
mix  of  control  measiu«s  for  their 
sources  to  meet  the  required  statewide 
NOx  emissions  reductions.  If  the  State 
does  not  make  the  required  SIP 
submission,  or  submits  an  inadequate 
SIP,  EPA  is  required  to  promulgate  a 
Federal  implementation  plan  (FIP) 
within  2  years  of  EPA's  finding  of  the 
State  failure.  In  the  November  7, 1997 
NOx  SIP  call  proposal,  EPA  announced 
that  it  intended  to  expedite  the  FIP 
promulgation  in  order  to  assure  that  the 
downwind  States  receive  the  air  quahty 
benefits  of  regional  NOx  reductions  as 
soon  as  practicable.  Therefore,  the  EPA 
proposed  FIPs  for  all  the  States  affected 
by  the  NOx  SIP  call  in  ccmjunction  with 
EPA's  issuance  of  the  final  NOx  SIP  call 
(63  FR  56394). 

By  comparison,  section  126  petitions 
are  limited  to  addressing  emissions  from 
upwind  stationary  sources  named  in  the 
petitions  and  not  other  sectors  of  the 
inventory.  If  EPA  grants  the  petitions,  it 
is  EPA.  not  the  States,  that  promidgates 
control  requirements  for  the  sources. 
The  control  remedy  for  sources  named 
in  the  petitions  that  would  be  subject  to 
future  findings  under  section  126  is 
consistent  with  the  control  assimiptions 
EPA  used  for  these  sources  in 
determining  the  final  statewide  NOx 
budgets  for  States  subject  to  the  NOx 
SIP  call.  In  addition,  the  Federal  NOx 
Budget  Trading  Program  that  EPA 
intends  to  promulgate  in  July  for  the 
section  126  sources  is  the  same  trading 
program  that  EPA  proposed  to  use  to 
achieve  reductions  from  large  electric 
generating  units  (EGUs)  and  large  non- 
EGUs  if  it  promulgates  a  FIP  in  any 
State.  It  is  also  the  same  trading  program 
in  which  States  can  choose  to 
participate  to  achieve  the  majority  of  the 
required  emissions  reductions  under  the 
NOx  SIP  call. 

Because  the  NOx  SIP  call  process  and 
the  section  126  petition  process  both 
address  NOx  transport  in  the  eastern 
United  States,  EPA  believes  it  is 
important  to  coordinate  the  two  actions 
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as  much  as  possible.  As  discussed 
below  in  Section  I.E.,  EPA  and  the 
petitioning  States  agreed  to  a  proposed 
consent  decree  on  the  rulemaking 
schedule  for  the  petitions  that  takes  into 
consideration  the  NOx  SIP  call 
rulemaking.  The  court  entered  a  slightly 
modified  consent  decree  on  October  26, 
1998. 

All  of  the  States  that  submitted 
section  126  petitions  are  included  in  the 
OTR  and  participated  in  the  OTAG 
process.  In  addition,  all  of  the  upwind 
sources  identified  in  the  petitions  are 
located  in  the  OTAG  region.  All  eight 
petitions  rely,  in  part,  on  the  OTAG 
analyses  for  technical  justification.  The 
OTAG  process  concluded  in  June  1997 
prior  to  the  promulgation  of  the  new  8- 
hour  ozone  standard  and,  therefore,  the 
OTAG  analyses  focused  on  the  1-hour 
standard.  All  the  petitions  request  relief 
under  the  1-hour  standard.  Five  of  the 
petitions  also  request  relief  under  the 
new  8-hour  standard.  In  acting  on  the 
section  126  petitions,  EPA  beheves  that 
it  can  only  consider  8-hour 
nonattainment  problems  for  the 
petitioning  States  that  expressly 
requested  relief  under  that  standard. 
Under  the  NOx  SIP  call,  EPA  considered 
both  1-hour  and  8-hour  nonattainment 
problems  throughout  the  OTAG  region. 

Ground-level  ozone,  the  main  harmful 
ingredient  in  smog,  is  produced  in 
complex  chemical  reactions  when  its 
preciu^ors,  volatile  organic  compoimds 
(VOCs)  and  NOx,  react  in  the  presence 
of  simlight.  The  chemical  reactions  that 
create  ozone  take  place  while  the 
pollutants  are  being  blown  through  the 
air  by  the  wind,  which  means  that 
ozone  can  be  more  severe  many  miles 
away  fit)m  the  source  of  emissions  than 
it  is  at  the  source. 

At  ground  level,  ozone  can  cause  a 
variety  of  ill  effects  to  human  health, 
crops  and  trees.  Specifically,  ground- 
level  ozone  induces  the  following  health 
effects: 


•  Decreased  limg  function,  primarily 
in  children  active  outdoors, 

•  Increased  respiratory  sjnmptoms, 
particularly  in  highly  sensitive 
individuals, 

•  Hospital  admissions  and  emergency 
room  visits  for  respiratory  causes, 
among  children  and  adults  with  pre- 
existing respiratory  disease  such  as 
asthma, 

•  Inflammation  of  the  lung,  and 

•  Possible  long-term  damage  to  the 
lungs. 

The  new  8-hour  primary  ambient  air 
quality  standard  will  provide  increased 
protection  to  the  public  from  these 
health  effects. 

Each  year,  ground-level  ozone  above 
background  is  also  responsible  for 
several  himdred  million  dollars  worth 
of  agricultural  crop  yield  loss.  It  is 
estimated  that  full  compliance  of  the  8- 
hour  ozone  NAAQS  will  result  in  about 
$500  million  of  prevented  crop  yield 
loss.  Ozone  also  causes  noticeable  foliar 
damage  in  many  crops,  trees,  and 
ornamental  plants  (i.e.,  grass,  flowers, 
shrubs,  and  trees)  and  causes  reduced 
growth  in  plants.  Studies  indicate  that 
current  ambient  levels  of  ozone  are 
responsible  for  damage  to  forests  and 
ecosystems  (including  habitat  for  native 
animal  species). 

C.  Section  126 

As  discussed  below  in  Section  n.A., 
section  126  of  the  CAA  authorizes  a 
downwind  State  to  petition  EPA  for  a 
finding  that  major  stationary  sources  or 
groups  of  sources  upwind  of  the  State 
emit  in  violation  of  the  prohibition  of 
section  110(a)(2)(D)(i)  because,  among 
other  reasons,  their  emissions  contribute 
significantly  to  nonattainment,  or 
interfere  with  maintenance,  of  a  NAAQS 
in  the  State.  If  EPA  grants  the  requested 
finding,  the  existing  soinces  must  shut 
down  in  3  months  unless  EPA  directly 
regulates  the  sources  by  establishing 
emissions  limitations  and  a  compliance 


period  extending  beyond  3  months  but 
no  later  than  3  years  from  the  finding. 

D.  Summary  of  Section  126  Petitions 

As  discussed  in  detail  in  the  NPR,  the 
petitions  vary  as  to  the  type  and 
geographic  location  of  the  source 
categories  identified  as  significant 
contributors.  All  the  petitions  identified 
source  categories;  some  petitions  also 
provided  lists  of  sources  within  the 
specified  categories.  The  source 
categories  include  electric  generating 
plants,  fossil  fuel-fired  boilers  and  other 
indirect  heat  exchangers,  and  certain 
other  related  stationary  sources  that 
emit  NOx.  All  the  petitions  target 
sources  in  the  Midwest;  some  aJso  target 
soiuces  in  the  South  and  Northeast.  The 
geographic  area  covered  by  each 
petition  is  shown  in  Figiues  F2-F9  of 
appendix  F  of  part  52. 

The  petitions  also  vary  as  to  the  level 
of  controls  they  recommend  be  applied 
to  the  sources  to  mitigate  the  transport 
problem.  Several  recommend  EPA 
establish  a  0.15  Ib/mmBtu  NOx 
emission  limitation  and  several 
recommend  that  controls  be 
implemented  through  a  cap-and-trade 
program. 

All  of  the  petitions  rely,  in  part,  on 
OTAG  analyses  for  technical  support.  In 
addition,  the  States  submitted  a  variety 
of  other  technical  analyses  which 
include  computerized  inban  airshed 
modeling,  wind  trajectory  analyses, 
results  of  a  transport  study  by  the 
Northeast  States  for  Coordinated  Air 
Use  Management,  and  culpability 
analyses. 

Table  I-l  shows,  by  petitioner,  the 
named  soxuce  categories,  the  named 
geographic  areas,  and  the  requested 
remedy  sought  by  the  petitioning  States. 
The  named  source  categories  are 
worded  as  they  appear  in  the  petitions. 
A  map  of  the  OTAG  Subregions  is 
provided  in  part  52,  Appendix  F,  Figure 
1,  promulgated  as  part  of  this  rule. 


TABLE  1-1.  ERA'S  Summary  of  Section  126  Petitions 


state 


CT. 


ME 


MA 


Named  source  categories 


Fossil  fuel-fired  boilers  or  other  indirect 
heat  exchangers  with  a  maximum 
gross  heat  input  rate  of  250  mmBtu/hr 
or  greater  and  electric  utility  generating 
facilities  with  a  rated  output  of  15  MW 
or  greater. 

Electric  utilities  and  steam-generating 
units  with  a  heat  Input  capacity  of  250 
mmBtu/hr  or  greater. 


Electricity  generating  plants 


Named  States 


Sources  in  OTAG  Subregions  2,  6,  and  7 
and  portion  of  OTR  extending  west 
and  south  of  CT.  Includes  all  or  parts 
of  IN,  KY,  Ml.  NC.  OH.  TN.  VA.  WV. 
And  OTR  States  EK!,  DE,  MD.  NJ,  NY, 
PA. 

Sources  within  600  miles  of  Maine's 
ozone  nonattainment  areas.  Includes 
all  or  parts  of  NC,  OH.  VA.  WV,  and 
OTR  States  CT.  DE.  DC.  MD,  MA.  NJ. 
NY.  NH.  PA.  Rl.  VT. 

Sources  in  region  within  3  counties  on 
either  side  of  the  Ohio  River  in  IN.  KY, 
OH.  WV. 


Requested  remedy 


Establish,  at  a  minimum,  emission  limita- 
tions and  a  scfiedule  of  compliance 
consistent  with  the  OTC  NOx  MOU». 
and  a  cap-and-trade  program.  Does 
not  request  remedy  for  OTR  States 
because  of  OTC  NOx  MOU. 

Establish  compliance  schedule  and  emis- 
sions limitation  of  0.15  Ib/mmBtu  for 
electric  utitities  and  the  OTC  NOx 
MOU  level  of  control  for  steam  gener- 
ating units,  in  a  multi-state  cap-and- 
trade  NOx  maritet  system. 

Establish  emissions  limitation  of  0.15  lb/ 
mmBtu  or  1.5  Ib/MWh  and  a  compli- 
ance schedule. 


state 


NH 


NY 


PA 


Rl. 
VT 
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TABLE  1-1.  ERA'S  SUMMARY  OF  Section  126  Petitions— Continued 


Named  source  categories 


Fossil  fuel-fired  indirect  heat  exchange 
combustion  units  and  fossil  fuel-fired 
electric  generating  facilities  which  emit 
ten  tons  of  NOx  or  more  per  day. 


Fossil  fuei-fired  boilers  or  indirect  heat 
exchangers  with  a  maximum  heat 
input  rate  of  250  mmBtu/hr  or  greater 
and  electric  utility  generating  facilities 
with  a  rated  output  of  15  MW  or  great- 
er. 

Fossil  fuel-fired  indirect  heat  exchange 
combustion  units  with  a  maximum 
rated  heat  input  capacity  of  250 
mmBtu/hr  or  greater,  and  fossil  fuel- 
fired  electric  generating  facilities  rated 
at  15  MW  or  greater. 


Electricity  generating  plants 


Fossil  fuel-fired  electric  utility  generating 
facilities  with  a  maximum  gross  heat 
input  rate  of  250  mmBtu/hr  or  greater 
and  potentially  other  unidentified  major 
sources. 


Named  States 


Sources  in  OTR  States  and  OTAG  Sub- 
regions  1  through  7.  Includes  all  or 
parts  of  IL,  IN,  lA,  KY,  Ml,  MO,  NC, 
OH,  TN,  VA,  WV.  Wl.  Also  OTR 
States  CT,  DE,  DC,  MO,  MA.  ME,  NJ, 
NY,  PA,  Rl,  VT. 

Sources  in  OTAG  Subregions  2,  6,  and  7 
and  portion  of  OTR  extending  west 
and  south  of  f^.  Includes  all  or  parts 
of  IN,  KY,  Ml,  NC,  OH,  TN.  VA,  WV. 
And  OTR  States  DC,  DE,  MD,  NJ,  PA. 

AL,  AR,  GA,  IL,  IN.  lA.  KY.  LA.  Ml.  MN. 
MS,  MO,  NC,  OH,  SC,  TN,  VA,  WV, 
Wl. 


Sources  in  region  within  3  counties  on 
either  side  of  Ohio  River  in  IN.  KY, 
OH,  WV. 

Sources  located  within  a  geographic 
area  extending  1000  miles  southwest 
from  Bennington,  VT. 

Includes  all  or  parts  of  IL.  IN.  KY,  Ml, 
NC,  OH,  TN,  VA,  WV.  Also  AL,  GA, 
lA.  MO,  SC,  Wl.  Also  OTR  States  CT, 
DE.  DC.  MD,  MA,  NJ,  NY,  PA. 


Requested  remedy 


Establish  compliance  schedule  and  emis- 
sion limitations  no  less  stringent  than: 

(a)  Phase  III  OTC  NOx  MOU  reductions; 
and/or 

(b)  85%  reductions  from  projected  2007 
baseline;  and/or 

(c)  An  emission  rate  of  0.15  Ib/mmBtu. 

Establish,  at  a  minimum,  emission  limita- 
tions and  a  schedule  of  compliance 
consistent  with  the  OTC  NOx  MOU, 
and  a  cap-and-trade  program.  Does 
not  request  remedy  for  OTR  States 
because  of  OTC  NOx  MOU. 

Establish  emission  limitations  and  a  com- 
pliance schedule  for  a  cap-and-trade 
program  requiring: 

(a)  Seasonal  reductions  of  the  less  strin- 
gent of  55%  from  1990  baseline  levels, 
or  0.20  ItVmmBtu,  beginning  by  May 
1999; 

(b)  If  necessary,  seasonal  reductions  of 
the  less  stringent  of  75%  from  1990 
baseline  levels,  or  0.15  Ib/mmBtu,  be- 
ginning by  May  2003; 

(c)  Such  additional  reductions  as  nec- 
essary beginning  in  2005. 

Establish  emissions  limitation  of  0.15  lb/ 
mmBtu  or  1.5  Ib/MWh  and  a  compli- 
ance schedule. 

Establish  emissions  limitation  of  0.15  KV 
mmBtu  or  1.5  Ib/MWh  and  a  compli- 
ance schedule.  Does  not  request  rem- 
edy for  OTR  States  because  of  OTC 
NOx  MOU. 


•The  OTC  NOx  MOU  is  an  agreement  anrKHig  the  States  in  the  Ozone  Transport  Re^gion  to  reduce  ozone  season  NOx  emissions  from  large 
utility  and  industrial  combustion  sources  through  implementation  of  a  phased-in  raglonwide  cap-and-trade  program.  It  is  described  in  detail  in  the 


Section  126  aUows  States  to  petition 
EPA  for  a  finding  against  soiut»s  and 
groups  of  sources  that  "emit"  or  "would 
emit"  pollution  in  violation  of  the 
section  110(a)(2)P)  prohibition  on 
emissions  that  significantly  contribute 
to  nonattainment  problems  in  the 
petitioning  State.  Thus,  a  finding  could 
potentially  apply  not  only  to  existing 
sources  within  a  particular  source 
category,  but  also  to  sources  that  would 
be  built  in  the  future.  In  the  NPR,  EPA 
stated  it  believed  the  section  126 
petitions  are  ambiguous  as  to  whether 
the  requested  findings  are  intended  to 
include  new  sources.  For  the  reasons 
discussed  id  the  NPR,  EPA  proposed  to 
interpret  all  eight  section  126  petitions 
to  encompass  both  existing  and  new 
sources.  Therefore,  if  any  final  findings 
were  triggered  for  source  categories  in  a 
particular  geographic  area,  new  sources 
in  those  source  categories  locating  in 
that  area  would  also  be  subject  to  the 
section  126  control  remedy.  The  EPA 
requested  that  if  any  of  the  petitioning 
States  disagreed  with  this  interpretation 


of  its  petition,  the  State  submit 
clarifying  comments  on  this  issue.  New 
York  and  New  Hampshire  submitted 
comments  that  EPA  had  correctly 
interpreted  their  petitions  to  cover  both 
existing  and  new  sources.  The  State  of 
Massachusetts  commented  that  it  was 
not  seeking  a  finding  with  respect  to 
new  sources.  Therefore,  in  today's  rule, 
the  EPA  is  concluding  that  all  of  the 
petitions,  except  the  petition  from 
Massachusetts,  cover  both  existing  and 
new  sources. 

E.  Litigation  on  Rulemaking  Schedule 

As  discussed  in  the  NPR,  on  February 
25, 1998,  the  eight  petitioning  States 
filed  a  complaint  in  the  U.S.  District 
Court  for  the  Southern  District  of  New 
York  to  compel  EPA  to  take  action  on 
the  States'  section  126  petitions.  State  of 
Connecticut  v.  Browner,  No.  98-1376. 
The  EPA  and  the  eight  States  filed  a 
proposed  consent  decree  that  would 
establish  a  schedule  for  EPA  to  act  on 
the  petitions.  Pursuant  to  CAA  section 
113(g),  the  EPA  solicited  coimnents  on 


the  proposed  consent  decree,  by  notice 
dated  March  5. 1998  (63  FR  10874).  The 
comment  period  closed  April  6,  1998. 
On  August  21, 1998,  after  considering 
the  comments  received  in  the  section 
113(g)  process.  EPA  requested  the  Court 
to  enter  a  slightly  modified  version  of 
the  consent  decree.  The  Court  entered 
the  slightly  modified  consent  decree  on 
October  26. 1998. 

The  schedule  in  the  consent  decree 
requires  EPA  to  take  final  action  on  at 
least  the  technical  merits  of  the 
petitions  by  April  30, 1999.  The 
schedule  requires  the  full  disposition  of 
the  petitions  by  that  date  or  an 
alternative  final  action  by  that  date  that 
would  defer  the  granting  or  denial  of  the 
petitions  to  certain  later  dates  extending 
to  as  late  as  May  1.  2000. 

In  formulating  the  consent  decree. 
EPA  developed  the  alternative  approach 
to  harmonize  the  section  126  and  NOx 
SIP  call  actions.  Specifically,  paragraphs 
5.b.  and  c.  state  that: 

b.  Unless  EPA  takes  the  final  action 
described  in  paragraph  6,  as  to  each 
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individual  petition.  EPA's  final  action  will  be 
to— 

(i)  Grant  the  requested  finding,  in  whole  or 
part;  and/or 

(ii)  Deny  the  petition,  in  whole  or  part. 

c.  Unless  EPA  denies  a  petition  in  whole, 
its  final  action  will  include  promulgation  of 
a  remedy  under  CAA  section  126(c)  for 
sources  to  the  extent  that  a  requested  finding 
is  granted  with  respect  to  those  sources. 

Then  paragraph  6  states: 

6.  EPA  shall  be  deemed  to  have  complied 
with  the  requirements  of  paragraph  5(a)  if  it 
instead  takes  a  final  action  by  April  30, 1999, 
that— 

a.  makes  an  affirmative  determination 
concerning  the  technical  components  of  the 
"contribute  significantly  to  nonattainment" 
or  "interfere  with  maintenance"  tests  under 
CAA  section  110(a)(2)(D)(i),  42  U.S.C.  section 
7410(a)(2)(D)(i); 

b.  further  provides  that: 

(i)  If  EPA  does  not  issue  a  proposed 
approval  of  the  relevant  Upwind  State's  SIP 
revision  (submitted  in  response  to  the  NOx 
SIP  call)  by  November  30, 1999,  then  the 
finding  will  be  deemed  to  be  granted  as  of 
November  30, 1999,  without  any  further 
action  by  EPA; 

(ii)  If  EPA  issues  a  proposed  approval  of 
said  SIP  revision  by  November  30, 1999,  but 
does  not  issue  a  final  approval  of  said  SIP 
revision  by  May  1,  2000,  then  the  finding 
will  be  deemed  to  be  granted  as  of  May  1, 
2000,  without  any  further  action  by  EPA; 

(iii)  If  EPA  issues  a  final  approval  of  said 
SIP  revision  by  May  1,  2000,  EPA  must  take 
any  and  all  further  actions,  if  necessary  to 
complete  its  action  under  section  126,  no 
later  than  May  1,  2000;  and 

c.  Promulgates  a  remedy  under  CAA 
section  126(c)  for  sources  to  the  extent  that 
an  affirmative  detrnmination  is  made  with 
respect  to  those  sources. 

As  discussed  in  the  NPR,  EPA 
believes  that  sources  in  an  upwind  State 
should  not  be  considered  to  be  emitting 
an  air  pollutant  in  violation  of  the 
section  110  prohibition,  and  hence  EPA 
should  not  grant  a  petition  naming  such 
sources,  if  ti^e  State  is  adhering  to  the 
NOx  SIP  call  rule's  schedule  for 
submission  of  an  approvable  SIP 
revision,  and  EPA  is  acting  speedily  to 
approve  the  SIP — or,  failing  that,  if  EPA 
has  promulgated  a  SIP  for  Oie  State. 
After  all,  if  EPA's  rule  provides  a 
particular  path  for  the  development  of  a 
plan  calling  on  sources  to  reduce 
interstate  pollution  by  May  1,  2003,  and 
under  that  rule  either  the  upwind  State 
or  EPA  is  moving  forward  to  develop, 
take  action  on  or  promulgate  a 
satisfactory  plan  meeting  that  rule  and 
adiieving  attainment  as  expeditiously  as 
practicable,  it  would  be  difiictilt  to 
conclude  that  an  affected  source  in  the 
upwind  State  "emits  or  would  emit  in 
violation"  of  the  prohibition  that  the 
plan  is  not  yet  required  to  contain.' 


For  these  reasons,  EPA  is  following 
the  alternative  described  in  paragraph  6 
of  the  consent  decree.  Thus,  EPA  is 
structiuing  its  final  action  to  contain:  (1) 
A  series  of  "technical  determinations" 
as  to  which  soiuces  in  which  States 
named  in  the  petitions  would  emit  in 
violation  of  the  section  110  prohibition 
if  the  State  or  EPA  were  to  fall  off  track 
in  putting  a  timely  and  satisfactory  plan 
in  place;  (2)  determinations  that  the 
petitions  will  automatically  be  deemed 
granted  or  denied  on  the  basis  of  the 
events  set  forth  in  paragraph  6;  and  (3) 
the  remedial  reqtiirements  that  will 
apply  to  the  sources  receiving 
affirmative  technical  determinations  if  a 
petition  naming  those  sources  is 
ultimately  deemed  granted. 

The  EPA  receiveocomments  on  the 
NPR  that  the  section  126  petitions  were 
inappropriately  driving  the  timetable  for 
submission  of  the  SIPs  required  tmder 
the  NOx  SIP  call;  that  is,  that  upwind 
States  were  not  given  adequate  time  to 
develop  and  submit  their  SIP  revision, 
but  that  if  they  failed  to  do  so  on  the 
mandated  schedule,  a  section  126 
finding  would  be  deemed  to  be  made. 
For  the  reasons  discussed  below,  EPA 
does  not  believe  that  the  link  between 
the  section  126  petitions  and  the  NOx 
SIP  call  SEPs  is  inappropriate.  Further, 
as  stated  in  the  final  NOx  SIP  call,  while 
EPA  believes  it  is  advantageous  to 
coordinate  the  section  126  and  NOx  SIP 
call  actions,  EPA  disagrees  that  this 
constrained  EPA  from  being  responsive 
to  public  comments  and  considering 
alternative  compliance  dates. 

F.  Advance  Notice  of  Proposed 
Rulemaking  on  Petitions 

In  accordance  with  the  schedule  in 
the  then  proposed  consent  decree,  on 
April  30, 1998,  EPA  published  in  the 
Federal  Register  (63  FR  24058)  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  the  section  126  petitions. 
The  ANPR  provided  EPA's  preliminary 
identification  of  source  categories 
named  in  the  petitions  that  emit  NOx  in 
amoimts  that  significantly  contribute  to 
nonattainment  problems  in  the 
petitioning  States,  provided  EPA's 
preliminary  assessment  of  the  types  of 
recommended  emissions  limitations  and 
compliance  schedules,  provided  EPA's 
preliminary  assessment  of  the  remedy 


'  Moreover  there  does  appear  to  be  tension 
between  section  110(a)(2)(D),  which  does  not 


establish  the  timing  as  to  when  the  SIP  prohibition 
needs  to  be  effective  against  sources  (i.e.,  when 
sources  need  to  implement  controls  to  reduce 
emissions)  and  the  timing  in  section  126,  which 
requires  implementation  no  later  than  3  years 
following  a  section  126(b)  determination.  The  EPA 
does  not  Iwlieve  that  Congress  intended  section  126 
to  be  used  to  shorten  timeframes  for  action  that  EPA 
has  previously  determined  are  approvable  for 
purposes  of  eliminating  significant  contribution  to 
nonattainment  areas  in  other  States. 


the  Agency  would  propose  for 
approvable  petitions,  discussed  legal 
and  policy  issues  raised  imder  section 
126,  and  outlined  the  rulemaking 
schedule  for  the  petitions.  The  ANPR 
solicited  comment  on  all  of  the  issues 
and  preliminary  assessments.  The  EPA 
received  a  niunber  of  comments  on  the 
ANPR  from  industry,  States,  and 
environmental  groups.  These  comments 
covered  the  full  spectnun  of  issues 
discussed  in  the  ANPR  and  were 
carefully  considered  in  the  development 
of  the  section  126  NPR.  The  EPA 
indicated  in  the  ANPR  that  it  would 
respond  to  the  ANPR  comments,  if  any 
response  were  appropriate,  when  EPA 
responded  to  comments  on  the  section 
126  NPR. 

The  EPA  established  the  informal 
comment  period  for  the  ANPR  to  solicit 
information  that  would  be  helpful  in  the 
deliberative  process  for  the  rulemaking 
proposal.  The  EPA  appreciates  the  early, 
thoughtful  input  from  the  commenters. 
hi  the  NPR,  EPA  noted  that  its  proposed 
positions  superseded  the  preliminary 
positions  taken  in  the  ANPR.  The 
majority  of  conunenters  on  the  ANPR 
submitted  new  comments  on  the  NPR  to 
specifically  address  EPA's  detailed 
proposal.  The  EPA  has  responded  to  all 
significant  comments  on  the  proposal 
either  in  this^  preamble  or  in  die 
Response  to  Comments  doctunent  that 
accompanies  this  rulemaking. 

G.  Comment  Periods  and  Availability  of 
Key  Information 

The  EPA  provided  a  60-day  comment 
period  on  the  NPR  and  a  40-day 
comment  period  on  the  SNPR.  As 
discussed  below,  in  response  to 
commenter's  requests,  EPA  reopened 
the  NPR  comment  period  on  two 
occasions,  to  take  further  comment  on 
source-specific  emissions  inventory  data 
and  on  the  impacts  of  the  proposed 
revocations  of  the  1-hour  standard  on 
the  section  126  rulemaking.  Some 
commenters  requested  that  the  NPR 
comment  period  be  extended  on  all 
issues.  The  very  limited  amoimt  of  time 
allowed  in  the  consent  decree  between 
the  deadline  for  the  proposed  rule  and 
the  deadline  for  the  final  rule 
constrained  EPA  from  providing  longer 
comment  periods  for  every  issue. 
However,  EPA  received  a  number  of 
comments  after  the  close  of  the 
comment  periods  which  EPA 
considered  in  developing  the  final  rule. 

Commenters  representing  the  interests 
of  upwind  sotuces  and  States  stated  that 
they  had  not  been  given  a  meaningful 
opportunity  to  comment  on  various 
aspects  of  today's  rulemaking,  either 
because  important  documents  had  not 
been  made  available  to  them,  or 
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because,  in  the  commenters'  view,  EPA 
has  not  been  open-minded  to  the 
perspective  of  the  upwind  soxirces  and 
States.  For  the  reasons  described  in  the 
Response  to  Comments  docimient,  EPA 
believes  that  the  appropriate 
information  was  timely  made  available 
to  the  public,  and  that  EPA  has  been 
open-minded  to  the  views  of,  and  has 
carefully  reviewed  the  comments  of,  all 
commenters  concerning  today's 
rulemaking. 

The  major  issues  raised  in  the 
comments  are  responded  to  throughout 
the  preamble  of  this  final  rule.  A 
comprehensive  simunary  of  all  other 
significant  comments,  along  with  EPA's 
response,  is  provided  in  the  Response  to 
Comments  dociunent,  that  has  been 
placed  in  the  docket  for  this  rulemaking 
(Docket  No.  A-97-43). 

1.  Emissions  Inventory  Corrections 

By  action  dated  January  13,  1999  (64 
FR  2416),  EPA  reopened  the  comment 
period  on  source-specific  emission 
inventory  data.  This  comment  period 
was  established  in  conjunction  with  the 
extended  period  for  the  public  to  submit 
emissions  inventory  revisions  for  the 
piirpose  of  the  NOx  SIP  call.  The  EPA 
received  numerous  requests  to  allow 
more  time  to  submit  revisions  to  the 
source-specific  data  used  to  establish 
each  State's  base  inventory  and  budget 
in  the  NOx  SIP  call.  By  action  dated 
December  24, 1998,  (63  FR  71220),  EPA 
extended  the  opportimity  for  submitting 
emission  inventory  corrections  for  the 
NOx  SIP  call  until  February  22, 1999. 
Because  the  section  126  action  and  the 
NOx  SIP  call  rely  on  the  same  emissions 
inventory  information,  EPA  extended 
the  comment  period  for  the  section  126 
action  as  well.  The  EPA  committed  to 
revise  the  emissions  inventory  to  reflect 
the  new  data,  as  appropriate,  by  the  end 
of  April  1999.  The  EPA  will  use  the 
revised  inventory  in  identifying  the 
individual  sources  subject  to  today's 
affirmative  technical  determinations 
and  in  assigning  their  NOx  allov/ance 
allocations  for  purposes  of  the  Federal 
NOx  Budget  Trading  Program.  This 
information  will  be  provided  in  the  July 
notice  of  final  rulemaking. 

2.  Impacts  of  l4Iour  Standard 
Revocation 

By  action  dated  March  2, 1999  (64  FR 
10118),  EPA  reopened  the  NPR 
conunent  period  to  allow  comment  on 
how  the  proposed  section  126  action 
may  be  affected  by  a  separate  proposed 
action  by  EPA  {63  FH  69598,  December 
17, 1998)  to  revoke  the  1-hour  ozone 
standard  for  certain  areas  in  States  that 
had  submitted  section  12(6  petitions. 
The  affected  areas  are  Boston-Lawrence- 


Worcester,  Massachusetts-New 
Hampshire;  Portland,  Maine; 
Portsmouth-Dover-Rochester,  New 
Hampshire;  and  Providence,  Rhode 
Island.  The  comment  period  was 
reopened  in  response  to  two  requests.  In 
that  notice,  EPA  indicated  its  position 
that  if  EPA  promulgates  a  final 
determination  that  the  1-hour  standard 
no  longer  applies  for  those  designated 
nonattainment  areas,  the  contributions 
from  sources  in  upwind  States  to  those 
areas  would  no  longer  constitute  a  basis 
for  EPA  to  approve  the  petitioning 
States'  requested  findings  as  to  the  1- 
hour  standard  for  those  areas.  The  EPA 
is  finalizing  action  on  the  revocation 
notice  in  the  same  timeframe  as  today's 
final  action.  In  addition,  EPA  is  in  the 
process  of  proposing  to  revoke  the  1- 
hour  standard  in  another  area  in  one  of 
the  petitioning  States,  Pittsburgh, 
Pennsylvania,  because  the  area  has 
achieved  clean  air  based  on  1996-1998 
monitoring  data.  In  today's  rulemaking, 
EPA  confirms  its  position  that  the  areas 
in  the  petitioning  States  for  which  EPA 
is  revoking  the  1-hour  standard  no 
longer  provide  a  basis  for  EPA  to  make 
positive  findings  under  section  126  for 
the  1-hour  standard. 

3.  Timing  of  Petition  for  Review 

Commenters  stated  that  if  EPA  takes 
action  to  approve  the  technical  merits  of 
a  section  126  petition  by  April  30, 1999, 
but  findings  on  the  petitions  are  not 
deemed  made  until  some  later  date, 
then  the  April  30  action  should  be 
deemed  "final  action"  reviewable  by  a 
court  of  law  regardless  of  the  fact  that 
EPA  would  not  be  making  findings  on 
the  petitions  until  some  later  date. 

Section  307(b)  of  the  CAA  identifies 
which  court  has  venue  to  hear  a  petition 
for  review  of  final  agency  action  and  the 
timing  by  which  any  such  petition  must 
be  filed.  For  the  reasons  described  in 
section  VI  of  this  preamble,  EPA  is 
determining  that  final  action  regarding 
the  section  126  petitions  is  nationally 
applicable  and  of  nationwide  scope  or 
effect  for  piuposes  of  section  307(b)(1). 
Therefore,  venue  lies  with  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit. 
With  respect  to  timing,  section  307(b)(1) 
generally  provides  that  any  petition  for 
review  must  be  filed  within  sixty  days 
of  publication  of  agency  final  action  in 
the  Federal  Register.  Whether  a  petition 
to  review  the  decisions  in  this  rule 
would  be  properly  reviewable  at  this 
time  by  the  Court  of  Appeals  is  a 
question  to  be  addressed  and  decided  by 
the  court,  not  EPA. 


H.  Summary  of  Major  Changes  Between 
Proposals  and  Final  Rule 

This  simunary  describes  the  major 
changes  that  have  occurred  since 
publication  of  the  NPR  and  SNPR. 

Section  126  Control  Remedy 

In  the  NPR,  EPA  proposed  to 
implement  as  the  section  126  remedy  a 
new  Federal  NOx  Budget  Trading 
Program.  That  program  would  consist  of 
a  capped,  market-based  trading  system 
applicable  to  all  sources  for  which  a 
final  affirmative  finrfing  is  ultimately 
granted.  The  Agency  intended  to 
finalize  all  aspects  of  the  section  126 
remedy  by  April  30, 1999.  In  today's 
notice,  EPA  finalizes  the  general 
parameters  of  the  remedy — including 
the  decision  to  implement  a  capped, 
market-based  trading  program, 
identification  of  the  soiut:es  subject  to 
the  program,  specification  of  the  basis 
for  the  total  tonnage  cap,  and 
specification  of  the  compUance  date. 
The  details  of  the  trading  program, 
including  unit-by-imit  allocations,  will 
be  finalized  in  a  separate  action  no  later 
than  July  15, 1999.  As  part  of  today's 
action,  the  EPA  is  also  estabUshing 
interim  final  emissions  limitations  that 
will  be  imposed  in  the  event  a  finding 
under  section  126  is  made  and  the 
Administrator  does  not  promulgate  the 
Federal  NOx  Budget  Trading  Program 
regulations  before  such  finHing 

1-Hour  Standard  Attainment 

In  the  section  126  NPR,  EPA  proposed 
which  upwind  States  contain  sources  of 
emissions  named  in  the  petitions  that 
contribute  significantly  to 
nonattainment  problems  in  the 
petitioning  States  under  the  1-hour 
ozone  standard,  and  where  petitions  - 
were  based  on  it,  the  8-hour  ozone 
standard. 

After  publication  of  the  section  126 
NPR  on  October  21, 1998,  EPA 
preliminarily  determined  that  proposed 
to  determine  that  the  1-hour  ozone 
standard  no  longer  applied  to  certain 
nonattainment  areas,  including  several 
areas  in  the  petitioning  States  based  on 
1996-1998  air  quality  monitoring  data. 
These  areas,  however,  continue  to 
monitor  violations  of  the  8-hour 
standard. 

Because  EPA  believes,  preliminarily, 
that  these  areas  no  longer  have  1-hour 
nonattainment  problems  based  on  the 
1996-1998  data,  they  can  no  longer 
provide  a  basis  for  EPA  to  make 
affirmative  findings  under  section  126 
that  upwind  sources  are  significantly 
contributing  to  nonattainment  with 
respect  to  the  1-hour  standard. 
Therefore,  EPA  is  den)ring  portions  of 
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the  1-hour  petitions  related  to  these 
areas.  The  determination  to  delete  these 
areas  as  1-hour  receptor  areas  has  no 
impact  on  the  determinations  of  which 
sources  are  significantly  contributing  to 
downwind  nonattainment. 

Maine's  8-Hour  Petition  and  North 
Carolina  Sources 

In  the  section  126  NPR,  the  upwind 
States  that  were  named  by  the 
petitioners  and  which  were  proposed  to 
contain  sources  that  make  a  significant 
contribution  to  8-hour  nonattaiiunent 
problems  in  the  petitioning  States  were 
based  on  the  upwind-downwind 
linkages  found  to  be  significant  in  the 
NOx  SIP  call.  The  exception  to  this  in 
today's  rule  is  Maine's  petition  for  relief 
from  emissions  sources  in  North 
Carolina.  In  its  petition,  Maine 
requested  relief  bom  large  stationary 
sources  writhin  a  600-mile  radius  of  the 
southwestern-most  nonattauoment  area 
in  Maine.  This  radius  includes  several 
coimties  in  the  extreme  northeastern 
portion  of  North  Carolina  that  do  not 
contain  sources  of  the  type  and  size 
identified  in  Maine's  petition.  Thus, 
even  though  EPA  found  in  the  NOx  SIP 
call  that  emissions  in  North  Carolina 
contribute  significantly  to  8-hoiir 
nonattainment  in  Maine,  EPA  is 
denying  Maine's  petition  relative  to 
North  Carolina  because  there  are  no 
section  126  sources  located  in  the 
portion  of  North  Carolina  covered  by 
Maine's  petition. 

n.  EPA's  Analytical  Approach 

The  EPA  described  its  analytical 
approach  in  the  NPR.  (63  FR  56299). 
liie  EPA  received  numerous  comments 
on  various  aspects  of  its  approach.  After 
considering  these  comments,  EPA  has 
determined  to  maintain  the  principal 
elements  of  its  approach.  The  major 
comments  are  siunmarized  below. 

A.  EPA's  Inteqtretation  of  Section  126: 
Authorization  of  the  Petitions 

This  section  lays  out  EPA's  legal 
interpretation  of  sections  126  and 
110(a)(2)P),  the  key  statutory 
provisions  that  authorize  today's  action. 
First.  EPA  describes  how  these 
provisions  authorize  EPA  to  address 
interstate  transport  problems  and  how 
they  relate  to  sections  176 A  and  184, 
which  are  the  other  two  main  interstate 
transport  provisions  under  the  Act. 
Second,  Q'A  explains  its  interpretation 
that  the  reference  in  section  126  to 
section  110(a)(2)(D)(ii)  is  a  scrivener's 
error  and  the  correct  reference  is  to 
section  110(a)(2)(D)(i).  Third.  EPA 
disc\isses  its  interpretation  of  the  phrase 
"emits  in  violation  of  the  prohibition" 
of  section  110  and  explains  how  this 


interpretation  provides  direction  for 
coordinating  EPA's  actions  on  the 
section  126  petitions  and  the  NOx  SIP 
call. 

1.  Relationship  Among  Sections 
110(a)(2)(D),  126,  and  176A/184 

Subsection  (a)  of  section  126  requires, 
among  other  things,  that  SIPs  require 
major  proposed  new  (or  modified) 
stationary  sources  to  notiiy  nearby 
States  for  which  the  air  pollution  levels 
may  be  affiected  by  the  feet  that  such 
sources  have  been  permitted  to 
commence  construction.  Subsection  (b) 
provides: 

Any  State  or  political  subdivision  may 
petition  the  Administrator  for  a  finding  that 
any  major  source  or  group  of  stationary 
sources  emits  or  would  emit  any  air  pollutant 
in  violation  of  the  prohibition  of  section 
110(a)(2)(D)(u)  *  •   •  or  this  section. 
Subsection  (c)  of  section  126  states  that — 
(I]t  shall  be  a  violation  of  this  section  and 
the  applicable  implementation  plan  in  such 
State  [in  which  the  source  is  located  or 
intends  to  locate] — 

(1)  For  any  major  proposed  new  (or 
modified]  source  with  respect  to  which  a 
finding  has  been  made  under  subsection  (b) 
of  this  section  to  be  constructed  or  to  operate 
in  violation  of  the  prohibition  of  section 
110(a)(2)(D)(ii)  *  *   *  or  this  section,  or 

(2)  for  any  major  existing  source  to  operate 
more  than  three  months  after  such  finding 
has  been  made  with  respect  to  it. 

However,  subsection  (c)  further 
provides  that  EPA  may  permit  the 
continued  operation  of  such  major 
existing  soiut:es  beyond  the  3-month 
period,  if  such  soiirces  comply  with 
EPA-promulgated  emissions  limits 
within  3  years  of  the  date  of  the  finding. 

Section  110(a)(2)(D)  provides  the 
requirement  that  a  SIP  contain  adequate 
provisions — 

(i)  Prohibiting,  consistent  with  the 
provisions  of  this  title,  any  source  or  other 
type  of  emissions  activity  within  the  State 
from  emitting  any  air  pollutant  in  amounts 
which  will — 

(I)  Contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  with  respect 
to  [any]  national  *  •  *  ambient  air  quality 
standard,  or 

(n)  Interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  under  part  C  to 
prevent  significant  deterioration  of  air  quality 
or  to  protect  visibility. 

(ii)  Insuring  compliance  with  the 
applicable  requirements  of  sections  126  and 
115  (relating  to  interstate  and  international 
pollution  abatement)  •  *  • 

In  the  1990  Clean  Air  Act 
Amendments,  Congress  added  section 
184,  which  delineates  a  multistate 
ozone  transport  region  (OTR)  in  the 
Northeast,  requires  specific  additional 
controls  for  all  areas  (not  only 


nonattainment  areas)  in  that  region,  and 
establishes  the  Ozone  Transport 
Commission  (OTC)  for  the  purpose  of 
recommending  to  EPA  regionwide 
controls  afi'ecting  all  areas  in  that 
region.  At  the  same  time.  Congress 
added  section  1 76A,  which  authorizes 
the  formation  of  transport  regions  for 
other  pollutants  and  in  other  parts  of  the 
country. 

In  the  NPR,  EPA  proposed  the  view 
that,  with  respect  to  existing  stationary 
sources,  sections  126(b)-(c)  and 
110(a)(2)(D),  read  together,  authorize  a 
downwind  State  to  petition  EPA  for  a 
finding  that  major  stationary  sources  or 
groups  of  sources  upwind  of  the  State 
emit  in  violation  of  the  prohibition  of 
section  110(a)(2)(D)(i)  because,  among 
other  reasons,  their  emissions  contribute 
significantly  to  nonattainment,  or 
interfere  with  msdntenance,  of  a  NAAQS 
in  the  State.  If  EPA  grants  the  requested 
finding,  the  existing  sources  must  shut 
down  in  3  months  unless  EPA  directly 
regulates  the  sources  by  establishing 
emissions  limitations  and  a  compliance 
period  extending  beyond  3  months  but 
no  later  than  3  years  frt)m  the  finding. 
In  accordance  with  section  302(j)  of  the 
CAA,  the  term  major  stationary  source 
means  "any  stationary  facility  or  soiuce 
which  directly  emits,  or  has  ihe 
potential  to  emit,  one  hundred  tons  per 
year  or  more  of  any  air  pollutant. .  .  ." 
For  the  purpose  of  this  rulemaking  the 
relevant  pollutant  is  NOx  emissions. 

The  EPA  received  niunerous 
comments  arguing  that  section  126(b) 
should  not  be  read  to  authorize  the 
petitions,  which  ask  EPA  to  implement 
controls  on  upwind  sources  on  grounds 
that,  und^r  section  110(a)(2)(D),  they 
contribute  significantly  to 
nonattainment  problems  downwind. 
According  to  these  commenters. 
Congress,  in  the  1990  Clean  Air  Act 
Amendments,  dealt  with  interstate 
ozone  transport  by  establishing  sections 
176A  and  184  as  the  key  provisions,  and 
revising  section  110(a)(2)(D)  to  assiue 
that  it  did  not  apply  outside  the  context 
of  section  184. 

For  the  reasons  discussed  below,  EPA 
believes  that  following  the  1990  Clean 
Air  Act  Amendments,  section  126(b) 
and  110(a)(2)(D)  retain  independent 
effect  and  authorize  the  petitions.  Please 
note  that  the  discussion  below  assumes 
that  the  references  in  section  126  to 
section  110(a)(2)(D)(ii)  are  a  scrivener's 
error  and  instead  should  be  read  to  refer 
to  section  110(a)(2)(D)(i).  See  section 
II.A.2.  below  for  further  explanation  of 
the  error. 

Background:  The  CAA,  as  amended  in 
1990,  has  four  key  provisions  that  relate 
to  the  issue  of  interstate  transport  of  air 
pollution  and  air  pollution  precursors: 
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sections  110(a)(2)(D),  126, 176A,  and 
184.  In  attempting  to  resolve  disputes 
over  specific  interpretations  of  these 
provisions,  it  makes  sense  to  consider 
these  provisions  together  as  the  set  of 
statutory  requirements  that  carry  out 
Congress'  desired  approach  to  the 
problem  of  interstate  transport.  The 
provisions  should  be  read  in  a  manner 
that  will  best  bring  meaning  to  each 
provision  and  allow  it  to  fit  rationally 
into  the  overall  statutory  context. 

A  stated  purpose  of  the  CAA  is  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population." 
CAA,  section  101(b)(1).  To  understand 
how  the  interstate  transport  provisions 
interact  with  one  another  and  fit  into 
the  CAA's  overall  scheme  to  achieve  its 
clean  air  purposes,  it  is  useful  to  step 
back  and  consider  how  these  provisions 
came  into  being  in  their  current  forms. 
Relevant  information  includes  earlier 
draft  and  adopted  versions  of  the 
provisions  themselves,  statements  by 
Congress  regarding  the  provisions,  and 
judicial  rulings  on  EPA  interpretations 
of  the  provisions.  It  is  also  useful  to 
recognize  the  l^er  factual  context  in 
which  Congress  was  operating  while 
developing  these  provisions,  both  in 
terms  of  the  current  understandings  of 
the  environmental  problems  that 
Congress  was  attempting  to  remedy  and 
of  the  political  context  for  Congressional 
action.  The  relevant  legislative  history  is 
largely  that  of  the  1970, 1977  and  1990 
CAA  Amendments,  although  the  pre- 
1970  provisions  are  useful  to  indicate 
the  approach  that  Congress  rejected  in 
adopting  the  first  version  of  the  current 
section  110(a)(2)(D). 

As  with  most  environmental  policy 
issues,  our  understanding  of  the 
problem  of  interstate  transport  of 
pollutants  and  pollution  precursors,  our 
ability  to  measure  it,  and  the  legal 
means  employed  to  address  it  have 
become  increasingly  sophisticated  over 
time.  Prior  to  the  adoption  of  the  1970 
CAA,  conflicts  between  states  over  air 
pollution  most  frequently  concerned  the 
relatively  local  air  quality  effects 
infUcted  on  inhabitants  of  one  state  by 
a  facility  located  on  the  other  side  of  die 
state  border.  The  1970  CAA  contained 
an  interstate  pollution  provision  that 
could  potentially  have  been  applied  to 
long  distance  transport  disputes,  but 
those  did  not  appear  to  be  Congress' 
main  concern.  See  S.  Comm.  on  Public 
Works,  National  Air  Quality  Standards 
Act  of  1970,  S.  Rep.  No.  91-1196,  91st 
.Cong.,  2d  Sess.,  13  (1970)  reprinted  in 
1  Committee  on  Public  Works,  93d 
Cong.,  2d  Sess.,  A  Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1970, 


413  (1974)  (hereinafter  1970  Legislative 
History).  By  the  time  Congress  passed 
the  1977  Amendments,  however,  both 
the  federal  and  state  governments  and 
the  general  public  had  become 
increasingly  aware  that  a  significant 
portion  of  certain  air  pollution  problems 
in  some  states  likely  derived  from 
activities  in  other  states,  including  more 
distant  states.  In  fact,  the  provisions  of 
the  1970  CAA,  as  implemented,  had 
exacerbated  long-range  interstate 
transport  problems  by  implicitly 
encouraging  dispersion  through  tall 
smoke  stacks  as  a  remedy  for  local  air 
quality  problems.  By  1990,  our 
increasing  awareness  of  the  long-range 
transport  pK)blem  was  bolstered  by 
more  sophisticated  measurement  and 
modeling  techniques. 

As  unaerstandmg  of  the  problem 
became  more  sophisticated  over  time,  so 
did  Congress'  approach  to  ameliorating 
the  problem.  From  1970  to  1990, 
Congress  steadily  increased  the  niunber 
and  power  of  the  tools  available  to  both 
EPA  and  the  states  to  address  interstate 
pollution  transport.  This  expansion  of 
authority  imder  the  CAA  was  driven  by 
an  ongoing  situation  in  which  increased 
recognition  of  the  problem  was 
accompanied  by  no  actual  reduction  in 
transport  over  a  20-year  period.  In  fact, 
the  set  of  actions  comprised  by  the  NOx 
SIP  call  and  the  proposed  FIP  is  EPA's 
first  significant  attempt  to  require 
reduction  of  interstate  transport  of 
pollutants.  While  certain  downwind 
states  affected  by  the  problem  have 
made  serious  attempts  to  impel 
reductions  by  upwind  states,  none  of 
these  attempts  has  been  effective  to 
date.  This  factual  context,  both  in  terms 
of  the  extent  of  the  effects  of  interstate 
pollutant  transport  on  downwind  states' 
citizens'  health,  environments,  and 
economies,  and  in  terms  of  the 
continued  failure  of  the  federal  or  state 
governments  to  have  any  direct  effect  on 
the  problem,  is  critical  to  understanding 
Congress'  intent  in  adopting  the  1990 
CAA  provisions  on  interstate  transport. 

In  addressing  interstate  pollution 
transport,  there  are  several  central 
issues  with  which  Congress  has  had  to 
grapple.  In  its  simplest  form,  interstate 
transport  raises  questions  of  how  to 
provide  recoiirse  for  a  state  experiencing 
health  or  welfare  impacts  from  sources 
beyond  the  state's  control.  To  the  extent 
that  we  have  decided  that  there  are 
certain  minimum  national  standards  for 
air  pollutants  that  must  be  met  to 
protect  health  and  welfare,  this  first 
issue  is  a  matter  of  creating  a 
mechanism  for  the  downwind  state  to 
impel  emission  reductions  in  the 
upwind  state.  The  issue  becomes  more 
complicated  in  the  more  common 


situation  where  both  the  upwind  and 
downwind  states  contribute  pollutants 
causing  the  exceedance  of  the  national 
standards.  This  situation  adds  the  need 
to  allocate  responsibility  (and  therefore 
cost)  for  making  the  reductions 
necessary  to  meet  the  standards,  which 
involves  both  economic  and  equity 
aspects.  Where  the  air  in  the  downwind 
area  is  cleaner  than  the  standards 
require,  it  also  raises  the  issue  of  the 
extent  to  which  the  downwind  state  can 
"reserve"  its  cleaner  air  either  for 
environmental  purposes  or  to  provide  a 
margin  for  future  economic  growth.  All 
of  these  questions  are  further 
complicated  where  there  are  multiple 
upwind  and  downwind  states  * 

contributing  to  and  experiencing  an  air 
pollution  problem.  With  each  of  these 
situations,  there  is  also  the  continuing 
question  of  the  extent  to  which  these 
issues  should  be  resolved  by  the  states 
involved  and  the  extent  to  which 
solutions  may  or  must  be  imposed  by 
the  federal  govenunent. 

Pre-1970  Provisions:  The  Clean  Air 
Act  of  1963  and  the  Air  Quality  Act  of 
1967  both  included  provisions  to 
address  interstate  air  oollution,  but 
neither  had  much  effect  on  the  problem. 
See  generally,  Clean  Air  Act,  Public  Law 
88-206,  77  Stat.  392,  (1963);  Air  Quality 
Act  of  1967,  Public  Law  90-148,  81  Stat. 
485  (1967).  These  early  statutes 
generally  provided  for  far  less  of  a 
fbderal  role  in  pollution  control  than  the 
1970  CAA.  On  interstate  pollution,  they 
took  the  approach  that  it  was  an  issue 
between  states,  and  hence  that  states 
needed  to  cooperate  to  develop  a 
solution.  See  Vickie  L.  Patton,  The  New 
Air  Quality  Standards,  Regional  Haze, 
and  Interstate  Air  Pollution  Transport, 
28  Envtl.  L.  Rep.  10155, 10157-10160 
(1998);  Geofeey  L.  Wilcox,  New 
England  and  the  Challenge  of  Interstate 
Ozone  Pollution  Under  the  Clean  Air 
Act  of  1990,  24  Boston  College  EnvU. 
Affairs  L.  Rev.  1, 13-14  (1996).  The 
federal  government  would  facilitate 
such  cooperation,  but  would  not  force  it 
and  would  rarely  step  in  to  impose  a 
solution  in  the  absence  of  state 
resolution.  Over  time,  as  the  approach 
of  state  cooperation  has  consistenUy 
failed  to  produce  reductions  from 
upwind  states,  Congress  has  given  more 
authority  to  the  federal  government  to 
break  the  deadlock  between  upwind  and 
downwind  states,  although  a  strong 
political  and  policy  interest  in  letting 
states  solve  state  problems  has  produced 
continued  attempts  at  driving  consensus 
solutions. 

The  CAA  of  1963  provided  that  either 
a  downwind  state  or  Department  of 
Health,  Education,  and  Welfare  (HEW) 
could  convene  an  intergovernmental 
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conference  on  a  particular  interstate 
pollution  issue.  Section  5(c)(1)(A), 
(cKl)(C),  77  Stat,  at  396.  The  conference 
would  make  findings,  and  HEW  could 
recommend  on  that  basis  that  the 
upwind  state  take  certain  actions  to 
reduce  emissions.  Section  5(d),  77  Stat, 
at  397.  If  the  upwind  state  failed  to  act, 
HEW  could  hold  a  public  hearing  to 
decide  whether  to  recommend 
abatement  measures  again.  Section5(e), 
77  Stat,  at  397.  Finally,  if  the  upwind 
state  foiled  again  to  implement  the 
reoommended  measures,  HEW  could 
refer  the  issue  to  the  U.S.  Attorney 
General  who  coidd  bring  an 
enforcement  action.  Section  5(f),  77  Stat, 
at  397-398.  While  they  produced 
progress  on  a  few  interstate  pollution 
problems,  the  provisions  were  generally 
criticized  as  ineffectual,  particularly  due 
to  the  long  biudensome  process 
reqiiired  before  the  upwind  state  coidd 
be  forced  to  act.  Patton,  supra  at  10157. 
The  Air  Quality  Act  of  1967  added  a 
regional  air  quality  planning  approach, 
which  was  appropriate  for  adchessing 
interstate  pollution  issues,  but  still 
lacked  a  mechanism  to  force  action.  See 
Air  Quality  Act  of  1967,  Public  Law  90- 
148,  81  Stat.  485  (1967). 

1970  Clean  Air  Act:  In  the  fece  of  a 
widespread  lack  of  progress  addressing 
the  nation's  air  pollution  problems. 
Congress  significantly  changed  its 
approach  in  adopting  the  1970  CAA. 
Congress  moved  from  a  decentralized 
approach  dependent  on  state  action  to  a 
cooperative  federalism  approach,  with 
uniform  Tninimnm  standards  and 
federal  authority  to  step  in  where  the 
states  failed  to  act.  In  the  1970  CAA,  in 
then  section  110(a)(2)(E),  Congress  first 
adopted  language  embodying  the 
concept  that  sources  located  in  one  state 
should  not  be  allowed  to  interfere  with 
attainment  or  maintenance  of  a  NAAQS 
in  another  state.  See  Clean  Air  Act 
Amendments  of  1970,  Public  Law  91- 
604,  84  Stat.  1676.  EPA  was  to  approve 
a  state  implementation  plan  if,  among 
other  requirements,  "it  contains 
adequate  provisions  for 
intergovernmental  cooperation, 
including  measures  necessary  to  insure 
that  emissions  of  air  pollutants  from 
sources  located  in  any  air  quality 
control  region  will  not  intOTfere  with  the 
attainment  or  maintenance  of  such 
primary  or  secondary  standard  in  any 
portion  of  such  region  outside  of  such 
State  or  in  any  other  air  quality  control 
region."  Public  Law  91-604  section 
110(a)(2)(E).  While  the  final  statutory 
language  and  the  Senate  Committee 
Report  (discussing  almost  identical 
language)  emphasized 
intergovernmental  cooperation  as  the 


mechanism,  the  intent  was  that  states 
develop  air  quality  programs  that  "at  the 
minimum  must  prevent  facilities  in  one 
State  from  contributing  to  the  violation 
of  ambient  air  quality  standards  in  an 
adjacent  State  *  *  *."  S.  Kept.  No.  91- 
1196  at  13,  reprinted  in  1970  Legislative 
History  at  413.  Although  the  statutory 
language  was  sufficiently  broad  to 
encompass  the  long-range  transport 
issues  that  have  emerged  as  the  more 
difficult  problem,  it  appears  that 
Congress  initially  conceptualized  the 
problem  as  more  of  a  short-range 
transport  issue,  with  pollution  from  a 
facility  on  one  side  of  a  state  border 
affecting  a  community  on  the  other 
side.2 

The  EPA  implemented  sections 
110(a)(2)(E)  of  the  1970  CAA  through 
regulations  focusing  on  information 
exchange  rather  than  requirements  to 
control  emissions.  Patton,  supra,  at 
10162;  Wilcox,  supra,  at  15-16.  The 
regiUations  required  only  that  the  SIP 
assiure  that  the  state  will  transmit 
information  to  other  states  regarding 
factors,  such  as  construction  of  new 
plants,  that  may  significantly  affect  air 
quality  in  the  same  or  adjoining  air 
quality  regions.  40  CFR  51.21(c)  (1977) 
(superseded).  In  a  challenge  by  NRDC, 
the  Eighth  Circmt  upheld  the 
regulations  as  a  "legitimate  means  to 
attain  "intergovernmental  cooperation" 
as  contemplated  by  Congress  in  the 
statute."  Wilcox,  supra,  at  15,  quoting 
NRDC  V.  EPA.  483  F.2d  690,  692  (8th 
Cir.  1973).  The  result  of  EPA's  approach 
was  that  the  states  made  virtually  no 
progress  on  control  of  interstate 
pollution  imder  the  1970  Act.  See 
Patton.  supra,  at  10161, 19;  Wilcox, 
supra,  at  18;  S.  Comm.  on  Envt.  and 
Public  Works,  Clean  Air  Act 
Amendments  of  1977,  S.  Rept.  95-127, 
95th  Cong..  1st,  Sess.  41  (1977). 
reprinted  in  S.  Comm.  on  Envt.  and 
Public  Works,  95th  Cong.  2d.  Sess.,  3  A 
Legislative  History  of  the  Qean  Air  Act 
Amendments  of  1977, 1415  (1978) 
(hereinafter  1977  Legislative  History) 


2 See,  e.g.,  H.R.  17255,  which  would  have 
amended  section  108(c)  of  the  CAA  to  provide  that 
state  plans  should  contain  "adequate  provisions  for 
intergovenunental  cooperation,  including,  in  the 
case  of  any  area  covering  part  or  all  of  more  than 
one  State  and  designated  as  an  air  quality  control 
region  .  .  .  appropriate  provisions  for  dealing  with 
interstate  air  pollution  problems, ..."  (limiting  the 
interstate  pollution  provisions  to  states  that  are  part 
of  a  single  air  quality  control  region).  H.R.  17255. 
91st  Cong.,  2d  Sess.  § 4(a)(1)  (1970),  reprinted  in  2 
1970  Legislative  History  at  914.  Note  also  that  most 
of  the  abatement  conferences  held  at  that  time, 
which  addressed  the  more  contentious  interstate  air 
pollution  issues,  concerned  conflicts  between 
adjacent  states.  See  Air  Pollution — 1970:  Hearings 
Before  the  Subcomm.  on  Air  and  Water  Pollution 
of  the  Senate  Comm.  on  Public  Works,  91st  Cong., 
2d  Sess.  (March  17, 1990),  reprinted  in  2  1970 
Legislative  History  at  1098-1103. 


(noting  that  the  1970  Act  failed  to 
specify  any  abatement  procedure  if  a 
source  in  one  state  emitted  air 
pollutants  that  adversely  afiected 
another  state,  and  "[a]s  a  result,  no 
interstate  enforcement  actions  have 
taken  place,  resulting  in  serious 
inequities  among  several  States,  where 
one  State  may  have  more  stringent 
implementation  plan  requirements  than 
another  State."). 

1977  Clean  Air  Act:  In  developing  the 
1977  Amendments  to  the  CAA,  both 
Houses  of  Congress  focused  on 
interstate  pollution  as  a  major  area  of 
concern,  and  the  1977  Amendments 
made  significant  changes  to  the  statute 
intended  to  address  the  problem.  See  S. 
Rept.  95-127  at  41,  reprinted  in  3  1977 
Legislative  History  at  1415.  The  Report 
of  the  House  Committee  on  Interstate 
and  Foreign  Commerce  provided  an 
extensive  discussion  of  the  interstate 
pollution  problem,  a  portion  of  which 
ran  as  follows: 

In  the  committee's  view,  however,  the 
existing  law  (as  interpreted  by  the 
Administrator)  is  an  inadequate  answer  to 
the  problem  of  interstate  air  pollution.  This 
is  so  for  five  basic  reasons.  First,  an 
information  exchange  without  adequate 
procedures  to  act  on  that  infoimation  is 
simply  insufficient.  Second,  an  effective 
interstate  air  pollution  control  program  must 
include  not  only  prevention  of  interstate  air 
pollution  from  new  sources  but  also 
abatement  of  pollution  ftom  existing  sources. 
Third,  an  effective  program  must  also  be 
designed  to  prevent  significant  deterioration 

*  *  *  of  air  quality  and  to  protect  visibility 
under  section  116  of  the  bill  from  interstate 
air  pollution.  Foiuth,  an  effective  program 
must  not  rely  on  prevention  or  abatement 
action  by  the  State  in  which  the  source  of  the 
pollution  is  located,  but  rather  by  the  State 

*  *  •  which  receives  the  pollution  and  the 
harm,  and  thus  which  has  the  incentive  and 
need  to  act.  Fifth,  an  effective  program  must 
include  a  Federal  mechanism  for  resolving 
disputes  which  cannot  be  decided  through 
cooperation  and  consultation  between  the 
States  or  persons  involved  *  *  *.  The 
problem  of  interstate  air  pollution  remains  a 

serious  one  that  requires  a  better  solution 

*  *  * 

H.  Comm.  on  Interstate  and  Foreign 
Commerce,  95th  Cong.,  1st  Sess.,  Clean 
Air  Act  Amendments  of  1977,  H.  Rept. 
95-294,  330  (1977)  reprinted  in  4  1977 
Legislative  History  at  2797. 

The  Senate  Committee  on  the 
Environment  and  Public  Works  also 
viewed  the  1970  provisions  as 
inadequate,  particularly  in  their  failure 
to  "specify  any  abatement  procediue"  if 
a  source  in  one  state  emitted  air 
pollutants  that  "adversely  affected  the 
air  quality  control  efforts  of  another 
State."  S.  Rept.  95-127  at  41  reprinted 
in  3  1977  Legislative  History  at  1415. 
The  Committee  noted  that  "[a]s  a  result, 
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no  interstate  enforcement  actions  have 
taken  place,  resulting  in  serious 
inequities  among  several  States,  where 
one  State  may  have  more  stringent 
implementation  plan  requirements  than 
another  State."  Id.  This  put  plants  in  the 
states  with  more  stringent  control 
measures  "at  a  distinct  economic  and 
competitive  disadvantage."  Id.  at  42, 
1416.  The  revisions  were  "intended  to 
equalize  the  positions  of  the  States  with 
respect  to  interstate  pollution  by  making 
a  soiu'ce  at  least  as  responsible  for 
poUuting  another  State  as  it  would  be 
for  poUuting  its  own  "State."  Id. 

To  address  the  interstate  pollution 
problem,  the  1977  Amendments 
modified  section  110(a)(2)(E)  and  added 
a  new  section  126.  See  Clean  Air  Act 
Amendments  of  1977,  Public  Law  95- 
95, 91  Stat.  685.  The  House  Committee 
Report  discussed  how  these  provisions 
together  incorporated  "the  five  elements 
for  an  effective  program  for  control  of 
interstate  pollution."  H.  Rept.  95-294  at 
330,  reprinted  in  4  1977  Legislative 
History  at  2797.  The  most  critical 
strengthening  elements  were  a  direct 
requirement  that  SIPs  prohibit 
emissions  in  amounts  that  would 
prevent  attainment  or  maintenance  by 
any  other  state  of  a  NAAQS,  and  a 
mechanism  for  downwind  states  to 
petition  EPA  to  bar  emissions  firom  any 
major  soiut:e  in  violation  of  that 
prohibition.  The  revised  section 
110(a)(2)(E)  required  SIPs  to  contain: 

Adequate  provisions  (i)  prohibiting  any 
statipnary  source  within  the  State  from 
emitting  any  air  pollutant  in  amounts  which 
will  (I)  prevent  attainment  or  maintenance  by 
any  other  State  of  any  such  national  primary 
or  secondaiy  ambient  air  quality  standard,  or 
(II)  interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  imder  part  C  to 
prevent  significant  deterioration  of  air  quality 
or  to  protect  visibility,  and  (ii)  insuring 
compliance  with  the  requirements  of  section 
126,  relating  to  interstate  pollution 
abatement. 

Public  Law  95-95.  While  overall  this 
made  the  SIP  requirements  for  interstate 
pollution  more  stringent,  the  provision 
was  limited  to  emissions  from  stationary 
sources,  and  Congress  later  removed 
this  limitation  in  the  1990 
Amendments. 

The  new  section  126  included  both 
notification  requirements  and  a  petition 
process.  First,  each  SIP  had  to  require 
notice  to  all  nearby  States  in  which  the 
air  pollution  levels  might  be  affected  of 
each  major  existing  or  proposed  new 
source  that  "may  significantly 
contribute  to  levels  of  air  pollution  in 
excess  of  the  national  ambient  air 
quality  standards  in  any  air  quality 
control  region  outside  the  State."  Public 
Law  95-95.  Second,  section  126 


provided  that  a  state  could  petition  EPA 
for  a  finding  that  any  new  or  existing 
"major  source  emits  or  would  emit  any 
air  pollutant  in  violation  of  the 
prohibition  of  section  110(a)(2)(E)." 
Public  Law  95-95.  EPA  had  to  act  on 
the  petition  within  60.days,  and  if  EPA 
made  the  finding,  it  would  be  a 
violation  of  the  SIP  for  the  source  either 
to  be  constructed  or  operate  in  violation 
of  section  110(a)(2)(E)  or  for  the  source 
to  operate  for  more  than  three  months 
after  the  finding.  The  EPA  could  allow 
the  source  to  continue  to  operate 
beyond  that  period  if  it  complied  with 
"such  emission  limitations  and 
compliance  schedules"  set  by  EPA  "to 
bring  about  compliance  with  *  *  * 
section  110(a)(2)(E)  as  expeditiously  as 
practicable,"  but  the  soiut:e  would  have 
to  comply  by  three  years  from  the  date 
of  the  finding,  at  the  latest.  Public  Law 
95-95. 

Congress  made  clear  that  it  intended 
section  126  to  provide  an  additional 
means  of  attacking  interstate  pollution 
that  would  supplement,  not  replace,  the 
SIP  requirement  under  section 
110(a)(2)(e). 

This  petition  process  is  intended  to 
expedite,  not  delay,  resolution  of  interstate 
pollution  conflicts.  Thus,  it  should  not  be 
viewed  as  an  administrative  remedy  wiiich 
must  be  exhausted  prior  to  bringing  suit 
under  section  304  of  the  act.  Radier,  the 
committee  intends  to  create  a  second  and 
entirely  alternative  method  and  basis  for 
preventing  and  abating  interstate  pollution. 
The  existing  provision  prohibiting  any 
stationary  source  from  causing  or 
contributing  to  air  pollution  which  interferes ' 
with  timely  aUainment  or  maintenance  or 
[sic]  a  national  ambient  air  standard  (or  a 
prevention  of  significant  deteriorating  [sic]  or 
visibility  protection  plan)  in  another  State  is 
retained.  A  new  provision  prohibiting  any 
source  from  emitting  any  pollutant  after  the 
Administrator  has  made  the  requisite  finding 
and  granted  the  petition  is  an  independent 
basis  for  controlling  interstate  air  pollution. 

H.  Rep.  95-294  at  331,  reprinted  in  4 
1977  Legislative  History  at  2798. 

A  commentator  summarizes  the 
significance  of  and  inter-relationship 
between  these  two  provisions  in  the 
following  manner: 

New  section  126  had  several  remarkable 
features.  Importantly,  it  enabled  downwind 
states  to  initiate  action  against  interstate 
pollution.  While  section  126  required 
upwind  states  to  identify  sources  potentially 
contributing  to  interstate  pollution  thereby 
informing  potential  petitions,  the  petitions 
themselves  were  not  dependent  on  the 
cooperation  of  the  upwind  state.  States 
suffering  from  interstate  pollution  could 
independently  obtain  information  and 
petition  EPA  for  abatement  action. 

Section  126  also  provided  a  powerful 
federal  remedial  tool.  It  authorized  direct, 
expeditious  federal  abatement  of  pollution. 
Additionally,  it  allowed  objection  to  and 


corresponding  remediatjon  of  transported 
pollution  at  any  time,  not  just  when  EPA  was 
reviewing  an  upwind  state  plan  for 
compliance  with  the  transport  prohibition. 

The  petition  process  together  with  the 
SIP  prohibition  on  transport  provided 
reinforcing  checks  on  interstate 
transport.  The  section  110  provisions 
restricted  the  source  state  from 
adopting,  and  prohibited  EPA  fit>m 
approving,  state  plans  allowing 
interstate  air  pollution.  Section  126 
provided  a  backstop  in  the  event 
prohibited  pollution  nevertheless 
occurred.  It  created  a  formal  process  for 
downwind  states  to  enforce  the  section 
110  prohibition  by  bringing  interstate 
pollution  concerns  to  EPA's  attention 
and  thereby  enabling  injured  states  to 
safeguard  their  interests. 

Patton,  supra,  at  10165-10166. 

Despite  Congress'  provision  of 
significantly  improved  tools  to  address 
interstate  pollution,  in  implementing 
these  1977  CAA  provisions  EPA  did  not 
require  reduction  of  interstate  pollution. 
While  EPA  has  received  a  niunber  of 
petitions  under  section  126,  it  has 
granted  none  of  them  prior  to  this 
action.  Nor  had  the  Agency  foimd  a  SIP 
inadequate  on  the  basis  of  interstate 
transport,  until  the  OTC  LEV  SIP  call. 
See  60  FR  4712  (January  24, 1995).  See 
Patton,  supra.  10166-10172;  Wilcox, 
supra,  at  21-27  for  detailed  discussion 
of  EPA's  rejection  of  downwind  states' 
efforts  to  obtain  relief  under  these 
provisions. 

Clean  Air  Act  Amendments  of  1 990: 
Congress  adopted  the  CAA 
Amendments  of  1990  in  the  context  of 
our  continued  failure  to  make 
significant  progress  on  several  air 
pollution  fronts,  including  tropospheric 
ozone  and  acid  rain,  both  of  which  are 
caused  at  least  in  part  by  interstate 
transport  of  pollutants.  See  Lieberman, 
S.  Debate  on  H.  Conf.  Rep.  101-952, 
101st  Cong..  2d  Sess.,  10/27/90, 
reprinted  in  S.  Comm.  on  Envt.  and 
Public  Works,  I A  Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1990, 
103d  Cong.,  1st  Sess.,  1055  (1993) 
(hereinafter  1990  Legislative  History) 
("In  the  years  since  the  Clean  Air  Act 
was  amended — back  in  1977 — ^the  air 
has  become  dirtier  and  more  dangerous. 
Our  uphill  climb  against  the  ravages  of 
pollution  has  turned  into  a  downhill 
fall,  and  only  now  are  we  realizing  the 
real  impact  of  our  failure  to  act.").  By 
1990,  there  was  also  a  greater  awareness 
that  problems  such  as  ozone  pollution 
of  the  eastern  U.S.  were  unlikely  ever  to 
be  successfully  addressed  without 
controlling  interstate  pollution 
transport.  As  stated  in  the  Senate 
Committee  Report,  "[ajreas  in  some 
States  may  be  imable  to  attain  the  ozone 
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standard  despite  implementation  of 
stringent  emissions  control  because  of 
pollution  transported  into  such  areas 
from  other  States  *  *  *.  The  transport 
problem  in  the  northeast,  and  perhaps 
other  regions  as  well,  is  serious  enough 
that  additional  efforts  must  be  made  on 
an  interstate  basis  to  control  emissions, 
including  emissions  from  attainment 
areas."  S.  Comm.  on  Env't  and  Public 
Works,  Clean  Air  Act  Amendments  of 
1989,  S.  Rep.  101-228, 101st  Cong.,  1st 
Sess.,  48  (1989)  reprinted  in  V  1990 
Legislative  History  at  8388.  See  also 
Lautenberg,  S.  Debate  on  H.  Conf.  Rep. 
101-952, 101st  Cong.,  2d  Sess.,  10/26/ 
90,  reprinted  in  1 1990  Legislative 
History  at  1106  ("In  New  Jersey,  the 
Department  of  Environmental  Protection 
says  that  on  some  days  even  if  we  shut 
down  the  entire  State,  we  would  be  in 
violation  of  some  health  standards 
because  of  pollution  coming  over  from 
other  states.");  S.  Rep.  101-228, 101st 
Cong.,  1st  Sess.  at  49  (1989),  reprinted 
in  V  1990  Legislative  History  at  8389 
("The  model  suggests  that  even  if  all 
emissions  sources  were  eliminated 
within  the  tri-state  area  [New  York,  New 
Jersey  and  Connecticut],  violations  of 
the  ozone  standard  would  still  occur. 
This  means  substantial  reductions  in 
emissions  from  areas  upwind  from  the 
New  York  metropolitan  area  must  be 
achieved  if  this  area  is  to  attain  the  air 
quality  standards."). 

The  CAA  Amendments  of  1990  are 
widely  viewed  as  one  of  the  most 
detailed,  complex,  and  prescriptive 
pieces  of  environmental  legislation  yet 
adopted.  See  Wilcox,  supra,  at  27.  In 
light  of  EPA's  lack  of  progress  on  several 
major  air  pollution  problems  under  the 
1977  provisions,  including  interstate 
pollution.  Congress  responded  by 
strengthening  existing  federal  tools  and 
adding  new  ones  that  could  be  used  to 
achieve  emissions  reductions,  and  by 
establishing  niunerous  new  memdates 
and  deadlines  to  force  action  by  states 
and  EPA.  See,  e.g.,  sections  169B,  172, 
174, 175A,  176, 176A,  179, 181, 182, 
183, 184,  185, 186, 187, 188, 191, 192, 
and  401-416.  See  also,  Lieberman, 
Senate  Debate  on  S.  1630, 1/31/90, 
reprinted  in  IV  1990  Legislative  History 
at  5077  ("Indeed,  it  is  in  part  the  lack 
of  support  of  EPA  which  in  the  past  has 
prevented  the  effort  to  institute  regional 
controls  from  being  successful.").  The 
provisions  that  were  either  new  or 
strengthened  included  several  targeting 
interstate  pollution — the  acid  rain 
provisions,  the  regional  haze  provisions, 
the  eastern  ozone  transport  commission 
provisions,  and  general  provisions  for 
interstate  transport.  Congress 
strengthened  the  existing  interstate 


pollution  transport  provisions  in 
sections  110(a)(2}(D}  (the  successor  to 
section  110(a)(2)(E))  and  126,  and  added 
two  new  interstate  pollution  provisions 
in  sections  176 A  and  184.  See  H. 
Debate,  5/21/90,  Clean  Air  Facts, 
reprinted  in  II 1990  Legislative  History 
at  2558  ("Stronger  interstate  transport 
provisions. — ^The  Swift/Eckart 
amendment  includes  stronger 
provisions  for  emission  controls  in 
interstate  ozone  transport  regions,  as 
sought  by  many  Northeast  and  Mid- 
Atlantic  states.")-  AH  of  the  descriptions 
of  the  amendments  in  the  legislative 
history  refer  to  the  changes  made  to 
strengthen  and  supplement  the 
provisions.  See  discussion  below. 

Congress  made  several  changes  to 
sections  110(a)(2)(E)  and  126  to 
overcome  EPA's  limiting  interpretations 
under  the  1977  language,  making  them 
easier  to  apply  and  more  effective  in 
controlling  interstate  pollution.  The 
Chafee-Baucus  Statement  of  Senate 
Managers  states  that  the  bill  "amends 
section  126  and  section  302(h)  of  the 
Clean  Air  Act  to  strengthen  to  [sic] 
prohibitions  on  emissions  that  result  in 
interstate  pollution."  Chafee-Baucus 
Statement  of  Senate  Managers  reprinted 
in  1 1990  Legislative  History  at  886.  In 
describing  the  changes  to  section  110, 
the  Senate  Committee  Report  states  that 
"[pjrovisions  in  existing  law  requiring 
SIPs  to  take  into  account  the  effect  of 
emissions  on  other  States  are 
strengthened."  S.  Comm.  on  Envt.  and 
Public  Works,  Clean  Air  Act 
Amendments  of  1989,  S.  Rept.  101-228, 
101st  Cong.,  1st  Sess.  19  (1989), 
reprinted  in  V  1990  Legislative  History 
at  8359.  The  Senate  Committee  Report 
further  states  "[s]ection  110(a)(2)(E)  is 
replaced  by  new  section  110(c)(4), 
which,  together  with  changes  made  to 
section  126  *  *  *  ,  improve  the 
effectiveness  of  the  Act  as  a  means  of 
dealing  with  interstate  air  pollution."  ^ 
Id.  at  21,  8361. 

One  significant  change  to  section 
110(a)(2)(E),  which  became  section 
110(a)(2)(D),  was  that  Congress 
extended  the  prohibition  beyond 
stationary  sources  to  cover  other 
emissions  activities,  thereby  allowing 
downwind  states  to  obtain  relief  from  an 
upwind  state's  pollution  emanating 
from  any  source.  The  1977  version  of 
section  110  required  the  SIP  to  contain 
adequate  provisions  "prohibiting  any 
stationary  source  witMn  the  State 


'Section  110(c)(4)  was  largely  identical  to  the 
final  version  of  section  110(a)(2)(D),  except  that  it 
contained  one  additional  provision  and  did  not 
contain  the  clause  "consistent  with  the  provisions 
of  this  title."  See  S.  1630, 101st  Cong.,  2d  Sess. 
§  101(c)  (1990),  reprinted  in  UI 1990  Legislative 
History  at  4140-4141. 


*  *  *,"  (emphasis  added)  which  was 
replaced  with  "prohibiting,  consistent 
with  the  provisions  of  this  title,  any 
source  or  other  type  of  emissions 
activity  within  ^e  State  *  *  *" 
(emphasis  added).  Congress  also 
changed  the  language  of  the  criteria  for 
showing  that  the  downwind  state  is 
harmed  by  pollution  transport.  Rather 
than  barring  emissions  of  air  pollutants 
"in  amounts  which  will  (I)  prevent 
attainment  or  maintenance  by  any  other 
State"  (emphasis  added).  Congress 
modified  section  110(a)(2)(D)  to  bar 
emissions  of  air  pollutants  "in  amoimts 
which  will —  (I)  contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State" 
(emphasis  added).  Finally,  Congress 
expanded  the  prohibition  to  require 
SIPs  to  insure  compliance  with 
international  pollution  abatement 
requirements  under  section  115,  as  well 
as  interstate  pollution  abatement 
requirements  under  section  126.  In 
describing  the  amendments  to  section 
110(a)(2)(E),  the  Senate  Committee 
Report  stated: 

Where  prohibitions  in  existing  section 
1 10(a)(2)(E)  apply  only  to  emissions  from  a 
single  source,  the  amendment  includes  'any 
other  type  of  emissions  activity,"  which 
meikes  the  provision  effective  in  prohibiting 
emissions  from,  for  example,  multiple 
sources,  mobile  sources,  and  area  sources. 
For  interstate  pollution  to  violate  current 
law,  it  must  "prevent  attainment."  Since  it 
may  be  impossible  to  say  that  any  single 
source  or  group  of  sources  is  the  one  which 
actually  prevents  attainment,  the  biU  changes 
"prevent  attainment  or  maintenance"  to 
"contribute  significantly  to  nonattainment  or 
interfere  with  maintenance  by,"  thus 
clarifying  when  a  violation  occurs. 

Id.  at  21,  8361.  The  only  other  change 
discussed  in  the  Report  was  an 
additional  strengthening  provision  that 
was  not  included  in  the  adopted 
amendments. 

Congress  also  made  it  easier  for 
downwind  states  to  use  section  126  by 
allowing  downwind  states  to  petition 
based  on  pollution  derived  from  "any 
major  source  or  a  group  of  stationary 
sources"  (emphasis  added),  not  just 
from  a  major  somce,  as  imder  the 
previous  version.  As  there  are  usually 
multiple  sources  in  the  upwind  state 
contributing  to  transported  pollution,  it 
is  far  more  diffictilt  to  prove  that  any 
one  particular  source,  rather  than  the 
entire  set  of  contributing  upwind 
sources,  prevents  attainment  or 
maintenance  (or  contributes 
significantly  to  nonattainment  or 
interferes  with  maintenance)  in  the 
downwind  state.  In  describing  the 
amendment  to  section  126  contained  in 
H.R.  3030,  which  was  identical  to  the 
adopted  language,  the  House  Committee 
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Report  mentions  only  the  strengthening 
effect  of  the  changes.  "Section  126  of 
the  Clean  Air  Act,  concerning  interstate 
air  pollution,  is  amended  to  provide  that 
when  evaluating  the  impact  of  one 
State's  emissions  on  another  State  under 
this  section,  it  is  not  necessary  to  focus 
only  on  the  impacts  of  a  single  major 
source.  The  evaluation  of  whether 
pollution  from  one  State  is  having  a 
greater  than  permissible  impact  on 
another  State  is  to  extend  as  well  to  a 
group  of  stationary  sources."  H.  Comm. 
on  Energy  and  Commerce,  Clean  Air  Act 
Amendments  of  1990,  H.  Rept.  101-490, 
101st  Cong.,  2d  Sess.  274  (1990), 
reprinted  in  II 1990  Legislative  History 
at  3298.'* 

Congress  also  strengthened  section 
126  by  adding  "this  section"  in  several 
places  in  section  126(b)  and  (c).  This 
addition  explicitly  allowed  a  finding 
that  a  source  would  emit  or  is  emitting 
in  violation  of  section  126,  in  addition 
to  a  finding  that  the  source  would  emit 
or  is  emitting  in  violation  of  the 
prohibition  of  section  110(a)(2)(D).  The 
amendments  also  made  continued 
operation  after  a  section  126  finding  a 
violation  of  section  126  itself,  in 
addition  to  being  a  violation  of  the 
applicable  SIP. 

m  addition.  Congress  adopted 
changes  to  the  definitions  of  "air 
pollutant"  and  "welfare"  that  made  the 
interstate  transport  provisions  clearly 
applicable  to  emissions  of  precursors  to 
air  pollution,  not  just  emissions  of  the 
NAAQS  pollutants.  This  overrode  EPA's 
previous  limiting  interpretation  that  ' 
when  reviewing  a  SIP  revision,  EPA 
could  only  consider  the  impacts  on 
intwstate  pollution  of  the  particular 
pollutant  controlled  under  the  SIP,  not 
any  other  pollution  impacts  that  result 
from  transformation  of  the  pollutant 
See,  e.g.,  Connecticut  v.  U.S.  EPA,  696 
F.2d  147, 162  (2d  Cir.  1982); 
Connecticut  Fund  for  the  Env't  v.  U.S. 
EPA,  696  F.2d  169, 177  (2d  Cir.  1982); 
Patton,  supra,  at  10166. 

Congress  also  adopted  provisions  to 
establish  interstate  transport 
commissions,  giving  states  and  EPA  a 
new  tool  to  use  to  tackle  the  intractable 
interstate  pollution  problem.  Section 
176A  provides  general  provisions  for 
the  creation  and  functioning  of 
interstate  transport  regions  and 
interstate  transport  commissions,  while 
in  section  184  Congress  directly 
established  the  Northeast  Ozone 


*  Note  that  this  is  the  sum  total  description  of  the 
'  section  126  amendment  in  the  House  Committee 
Report  This  version  of  the  House  bill  also 
contained  in  the  176A  and  1B4  provisions,  which 
the  House  Committee  Report  did  not  describe  at  all. 
See  H.  Rep.  101-490, 101st  Cong.,  2d  Sess.  at  274, 
reprinted  in  n  1990  Legislative  History  at  3298. 


Transport  Region.  The  transport 
commission  approach  is  based  on  a 
recognition  that  regional  problems 
require  regional,  rather  than  state-by- 
state,  solutions,  and  a  good  way  to 
achieve  regional  solutions  may  be  for 
the  affected  states  to  develop  them  and 
the  federal  government  to  require  then 
implementation.  This  maximizes 
information  for  decision-making, 
generates  political  support  for  the 
outcome,  and  increases  the  likelihood 
that  states  will  implement  identified 
solutions. 

Under  section  176A(a),  EPA  may 
establish  by  rule  a  transport  region  for 
a  pollutant  whenever  the  interstate 
transport  of  air  pollutants  from  one  or 
more  states  contributes  significantly  to  a 
violation  of  a  NAAQS  in  one  or  more 
other  states.  The  transport  region  would 
include  both  the  contributing  and 
affected  states.  EPA  may  establish  the 
transport  region  on  its  own,  or  may  act 
upon  a  petition  from  a  Governor  of  any 
state.  Section  176A(b)  requires 
establishment  of  a  transport  commission 
for  each  transport  region.  The 
commission  is  to  be  comprised  of  a 
representative  of  the  Governor  and  an 
air  pollution  control  official  from  each 
state  in  the  transport  region,  an  EPA 
Headquarters  representative,  and  a 
rejvesentative  of  each  afiiected  EPA 
Region.  The  transport  commission  is  to 
assess  interstate  pollution  transport 
throughout  the  region,  assess  strategies 
for  mitigating  the  transport,  and 
recommend  to  EPA  meastures  necessary 
for  SIPs  to  meet  the  requirements  of 
section  110(a)(2)(D).  Under  section 
176A(c),  the  transport  commission  may 
request  EPA  to  find  imder  section 
110(k)(5)  that  the  SIPs  for  one  or  more 
of  the  states  in  the  region  are  inadequate 
to  meet  the  requirements  of  section 
110(a)(2)(D).  The  EPA  must  act  to 
approve,  disapprove  or  partially 
approve  and  partially  disapprove  the 
recommendations  within  eighteen 
months  of  receipt. 

Section  184  contains  additional 
provisions  applicable  specifically  to 
ozone  transport  regions  and  establishes 
the  northeastern  ozone  transport  region 
by  operation  of  law.  Section  184(b) 
requires  each  state  in  an  ozone  transport 
region  to  adopt  SIP  revisions  containing 
specified  control  measures  related  to 
motor  vehicle  inspection  and 
maintenance  programs,  reasonably 
available  control  technology  for  control 
of  VOCs,  and  vehicle  refueling  controls. 
Section  184(c)  lays  out  a  process  for  an 
ozone  transport  commission  to  develop 
and  EPA  to  act  on  recommendations  for 
additional  control  measines  necessary 
to  bring  any  area  in  the  region  into 
attainment.  EPA  must  approve. 


disapprove,  or  partially  approve  and 
partially  disapprove  the 
recommendations  within  nine  months 
of  their  receipt.  Upon  full  or  partial 
approval  of  the  recommendations,  EPA 
must  issue  a  SIP  call  imder  section 
110(k)(5)  requiring  the  relevant  states  to 
revise  their  SIPs  to  include  the 
recommended  measures  to  meet  the 
requirements  of  section  110{a)(2)p).  If 
EPA  disapproves  the  recommendations, 
EPA  must  explain  why  the  disapproved 
measures  are  not  necessary  to  bring  any 
area  in  the  region  into  attainment  and 
must  recommend  equal  or  more 
effective  actions  that  the  commission 
could  take  to  conform  the 
recommendations  to  the  section  184 
requirements.  Section  184(d)  requires 
EPA  to  promulgate  criteria  requiring 
that  the  best  available  air  quality 
monitoring  and  modeling  techniques  be 
used  to  determine  the  contribution  of 
sources  in  one  area  to  concentrations  of 
ozone  in  a  nonattainment  area. 

Comments:  A  number  of  commenters 
argue  that  Congress  modified  section 
126  and  section  110(a)(2)(D)  in  the  1990 
Amendments  to  eliminate  EPA's 
authority  to  take  action  against  upwind 
soiuces,  except  upon  a  recommendation 
from  a  transport  commission  established 
imder  section  176A  or  section  184.  They 
argue  that  the  adoption  of  sections  176A 
and  184,  combined  with  the  addition  of 
the  language  "consistent  with  the 
provisions  of  this  title"  in  section 
110(a)(2)(D)  and  the  amended  cite  to 
section  110(a)(2)(D){ii)  in  section  126, 
eliminates  EPA's  authority  to  act  under 
section  126(b)  and  (c),  except  with 
respect  to  failiu<e8  to  notify  undw 
section  126(a).  One  commenter  also 
cites  Section  110(k)(5)  to  support  the 
argument  that  EPA  may  not  act  to 
address  interstate  transport  problems 
except  upon  the  recommendation  of  an 
interstate  transport  commission 
established  imder  section  176A  or 
section  184. 

Response:  Congress  viewed  the 
creation  of  interstate  transport 
commissions  as  a  valuable  new 
approach  to  resolving  interstate 
pollution  problems  that  would 
encourage  the  affected  states  to  help 
design  a  solution.  As  stated  by  Senator 
Lieberman,  "[tjhe  creation  of  a  regional 
air  quaUty  commission  is  an  important 
and  creative  part  of  the  bill.  It 
recognizes  that  it  is  impossible  to  put  a 
cleanup  bubble  over  an  individual  State. 
It  puts  some  responsibility  on  the  States 
to  be  good  neighbors."  S.  Debate  on  H. 
Conf.  Rep.  101-952.  10/27/90,  reprinted 
in  1 1990  Legislative  History  at  1053. 
Commenters  argue  that  these  new 
interstate  transport  commission 
provisions  are  the  exclusive  means  for 
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EPA  to  address  interstate  pollution 
transport.  However,  nothing  in  the 
structure  or  language  of  the  interstate 
pollution  provisions  themselves,  their 
discussion  in  the  legislative  history,  or 
the  historical  development  of  the 
statutory  authorities  to  address 
interstate  pollution  through  successive 
versions  of  the  CAA,  supports  the 
assertion  that  the  new  provisions  were 
intended  to  replace,  rather  than 
supplement,  EPA's  existing  authority  to 
address  interstate  pollution  problems 
under  section  110(a)(2)(D)  and  sectfon 
126. 

First,  a  straightforward  interpretation 
of  the  CAA  language  and  structure  leads 
to  the  conclusion  that  there  are  four 
fully  effective  provisions  providing 
multiple  tools  for  EPA  and  states  to  use 
to  address  interstate  pollution  problems. 
It  is  a  canon  of  statutory  construction 
that  statutes  should  be  interpreted,  if 
possible,  to  give  full  effect  to  all  of  the 
statutory  language.  See  Alabama  Power 
Co.  v.  EPA.  40  F.3d  450,  455  (D.C.  Cir. 
1994)  (a  statute  "is  to  be  interpreted  to 
give  consistent  and  harmonious  effect  to 
each  of  its  provisions.")  (Emphasis 
added,  citation  omitted).  The  simplest 
interpretation  of  the  inter-relationship 
of  these  four  provisions  addressing 
interstate  transport  is  that  each  one 
plays  a  role  in  a  rational  system  for 
upwind  states,  downwind  states  and 
EPA  to  work  together  to  develop  and 
implement  solutions  for  interstate 
pollution  transport. 

Section  110(a)(2)(D)  establishes  one  of 
the  basic  requirements  that  each  state 
must  address  in  its  air  pollution 
planning  efforts — the  SIP  must  contain 
adequate  provisions  prohibitiag 
emissions  that  contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state.  This 
provision  places  the  primary 
responsibility  to  prohibit  such 
emissions  on  the  upwind  state,  but 
requires  EPA  to  evaluate  the  adequacy 
of  a  state's  SIP  submission  in  this 
respect  and  potentially  to  disapprove 
the  SIP  on  these  groimds.  A  SIP 
disapproval  will  eventually  trigger 
sanctions  against  the  state  if  it  does  not 
revise  the  submission  to  contain 
adequate  provisions  for  control  of 
interstate  transport.  While  the 
downwind  states  aie  the  parties  with 
the  greatest  incentive  to  obtain 
emissions  reductions  upvdnd,  section 
110(a)(2)(D)  only  provides  a  limited  role 
for  downwind  states.  They  may  object  to 
EPA's  proposed  approval  of  a  SIP 
submission  on  the  groimds  that  it  fails 
to  control  interstate  transport  as 
required  by  section  110(a)(2)P),  but 
cannot  initiate  action  on  interstate 
pollution  transport  imder  this 


provision. '  See,  e.g..  State  of  New  Yoik 
V.  U.S.  EPA,  710  F.2d  1200  (6th  Cir. 
1983)  (upholding  EPA's  approval  of  a 
SIP  revision  for  Tennessee  and  rejecting 
New  York's  claim  that  the  revision 
violated  the  requirements  of  section 
110(a)(2)(E)). 

Congress  adopted  section  126  to  give 
downwind  states  a  stronger  tool  to 
impel  action  by  EPA  and  upwind  states. 
First,  section  126(a)  gives  downwind 
states  access  to  emissions  information 
that  may  be  necessary  for  them  to 
identify  the  upwind  sources  of  their 
nonattainment  or  maintenance 
problems.  Second,  section  126(b)  and  (c) 
allows  downwind  states  to  petition  EPA 
directly  to  make  a  finding  that  upwind 
sources  are  emitting  air  pollutants  in 
violation  of  the  section  110(a)(2)P)(i) 
prohibition  on  emissions  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  state.  If  EPA  makes  a  finding 
under  section  126,  EPA  must  directly 
regulate  the  sources  of  the  upwind 
emissions.  Relief  does  not  depend  upon 
any  action  by  the  upwind  states,  as  is 
necessary  for  a  SIP  revision.  Thus, 
where  currently  approved  SIPs  do  not 
contain  adequate  provisions  protecting 
downwind  states  firom  pollution 
transport,  section  126  provides  powerful 
recourse  to  the  entities  most  motivated 
to  reduce  transport.  It  allows  the 
downwind  states  to  initiate  action  and 
gives  EPA  authority  to  implement  a 
solution  directly,  without  requiring 
additional  state  response. 

The  sections  176 A  and  184  provisions 
on  interstate  transport  commissions 
supplement  this  scheme  in  two  key 
respects.  These  sections  provide  a 
stronger  action-forcing  tool  for  a 
situation  where  a  majority  of  upwind 
and  downwind  states  have  developed  a 
compromise  solution  to  pollution 
transport  in  a  region,  but  EPA  has  not 
acted  to  support  implementation  of  that 
solution.  See  S.  Rep.  101-228, 101st 
Cong.,  1st  Sess.  at  51  (1989).  Leg.  Hist 
V.  at  8391  ("A  regional  ozone  transport 
commission  is  one  important  way  to 
address  these  problems  identified  by 
modeling  and  monitoring.  State  air 
quality  directors  in  the  northeast  have 
been  cooperating  for  several  years  to 
develop  a  regional  solution  to  the  ozone 


'  Under  section  553(e)  of  the  Administrative 
Procedure  Act,  a  downwind  state  could  petition 
EPA  to  issue  a  SIP  call  imder  section  110(k)(5)  on 
the  grounds  that  an  upwind  state's  SIP  failed  to 
meet  section  110(a)(2)(D).  See  5  U.S.C.  5S3(e). 
However,  EPA  would  have  discretion  to  decide 
when  to  act  on  the  petition,  subject  only  to  a 
lawsuit  for  unreasonable  delay  under  section  304(a) 
of  the  CAA.  In  contrast,  section  126  establishes  a 
nondiscretionary  duty  and  deadlines  for  EPA  to  act 
on  a  petition  under  that  section,  which  a  state  may 
enforce  through  a  citizen  suit  under  section  304. 


problem.  Lack  of  support  by  EPA  and 
lack  of  authority  to  institute  needed 
regional  controls  (both  in  attainment 
and  nonattainment  areas)  have 
prevented  this  effort  from  being  more 
successful.")  The  transport  commission 
approach  contemplates  that  all  affected 
states  in  an  interstate  transport  region 
will  come  together  with  EPA  and 
identify  emission  control  measures 
supported  by  at  least  a  majority  of  the 
states.  Under  the  more  specific 
provisions  of  section  184,  the  transport 
commission  will  forward  the 
recommended  emission  control 
measures  to  EPA,  which  then  must  take 
action  to  approve  or  disapprove  the 
recommended  measures  pursuant  to 
criteria  contained  in  section  184. 

Establishment  of  an  interstate 
transport  commission  also  may  help 
improve  the  political  viability  of 
potential  solutions  to  interstate 
transport  problems,  and  hence  increase 
the  likelihood  that  such  solutions  will 
be  implemented  through  state  and  EPA 
actions.  Bringing  the  states  together  as  a 
body  to  develop  solutions  emphasizes 
the  shared  responsibility  for  the 
problem  and  the  need  to  address  it 
through  compromise  and  mutual 
agreement.  Access  to  a  shared  body  of 
information  increases  the  likelihood  of 
reaching  similar  conclusions,  although, 
of  course,  the  same  information  will 
always  be  analyzed  somewhat 
diffierently  in  light  of  diffisrent  state 
interests.  Participation  in  a  formal 
analysis  and  decision-making  process 
increases  the  parties'  investment  in  the 
outcomes,  thereby  enhancing  political 
support  for  the  recommended  actions. 
Finally,  enhanced  political  support  for 
the  reconunendations  makes  it  easier  for 
EPA  to  require  implementation  of  those 
recommendations.  See  Section  I.B.  for 
discussion  of  how  the  OTAG  process 
has  fulfilled  some  of  these  functions  in 
this  proceeding. 

Wnile  Congress  clearly  saw  the 
opportimities  provided  by  a  state 
process  for  developing  regional 
solutions,  the  process  is  designed  to 
promote  consensus  solutions  where 
those  are  possible,  but  has  no 
mechanism  for  forcing  action  where 
states  remain  strongly  divided. 
Recommendations  may  only  be  made  by 
vote  of  the  majority  of  the  states 
represented.  Where  the  transport 
commission  approach  works  and 
produces  recommendations  to  EPA,  the 
solutions  developed  may  well  be 
optimal  in  terms  of  effectiveness  and 
acceptability.  However,  there  is  simply 
no  forcing  function  to  ensiue  that  the 
transport  conunission  process  will  ever 
identify  any,  let  alone  an  adequate, 
solution  to  any  particular  interstate 
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transport  problem.  In  fact,  the  northeast 
ozone  transport  commission  established 
by  operation  of  law  imder  section  184 
has  produced  only  one  recommendation 
to  EPA,  which  was  approved  by  EPA 
but  overtiimed  in  litigation.  Moreover, 
apart  from  the  establishment  of  the 
northeast  ozone  transport  commission 
by  operation  of  law,  EPA  has  discretion 
as  to  whether  even  to  establish  a 
transport  region,  and  hence  transport 
commission,  to  address  a  given 
interstate  transport  problem.  See  CAA, 
section  176A  ("Whenever,  on  the 
Administrator's  own  motion  or  by 
petition  from  the  Governor  of  any  State, 
the  Administrator  has  reason  to  believe 
that  the  interstate  transport  of  air 
pollutants  from  one  or  more  States 
contributes  significantly  to  a  violation  of 
a  national  ambient  air  quality  standard 
in  one  or  more  other  States,  the 
Administrator  may  establish,  by  rule,  a 
transport  region  *  *  *.")  (emphasis 
added).  Thus,  the  regional  transport 
commissions  provide  a  potentially 
useful  tool,  but  by  no  means  a  panacea, 
for  the  interstate  pollution  problem. 

Despite  the  inherent  limitation  in  the 
transport  conunission  approach — a 
structure  that  builds  in  a  significant 
possibility  that  it  may  never  actually  act 
to  reduce  any  interstate  pollution — 
commenters  argue  that  Congress 
intended  to  rely  solely  upon  this  one 
potential  approach  and  strip  fitjm  EPA 
and  downwind  states  the  existing 
alternative  tools  to  address  the  problem 
that  Congress  had  so  carefully 
developed  in  the  1970  and  1977 
Amendments.  It  is  hardly  logical  to 
presume  from  the  adoption  of  these 
transport  commission  provisions  (in  the 
absence  of  any  statutory  language  to  that 
effect)  that  Congress  intended  them  also 
to  divest  EPA  of  authority  to  act  at  all 
in  the  absence  of  a  formal 
recommendation  frtim  a  majority  of 
affected, states.  Such  a  presiunption  is 
inconsistent  with  both  Congress' 
expressions  of  concern  about  the  effect 
of  interstate  transport  on  downwind 
states  and  Congress'  support  for 
unilateral  federal  action  if  states 
continued  to  fail  to  address  the  problem. 
See,  e.g.,  Lioberman,  S.  Debate  on  H. 
Conf.  Rep.  101-952, 101st  Cong.,  2d 
Sess.,  10/27/90,  reprinted  in  1 1990 
Legislative  History  at  1053  ("Another 
provision  of  the  bill  which  is  an 
important  part  of  our  effort  to  control  air 
pollution  transported  from  other  areas  is 
the  requirement  that  the  Federal 
Government  intervene  and  promulgate  a 
plan  of  emission  controls  in  an  area 
where  the  State  fails  to  act.  This 
provision  guarantees  that  if  States 
sending  pollution  to  Connecticut  are  not 


doing  their  jobs  in  controlling  pollution, 
Coimecticut  will  be  assiued  diat  the 
Federal  Government  wiU  step  in  and  do 
the  job.") 

Commenters  claim  that  allowing  EPA 
to  act  on  interstate  transport  problems 
without  a  recommendation  firom  a 
transport  commission  reads  section 
176A  and  184  out  of  the  CAA.  This  is 
nonsense.  The  transport  conunission 
provisions  provide  a  structure,  authority 
and  incentive  for  state-driven  solutions 
to  regional  pollution  problems.  The  EPA 
has  strong  legal  and  policy-based 
reasons  to  encoiuage  such  consensus- 
based  solutions  and  implement  them 
where  they  emerge.  Providing  EPA 
independent  authority  to  act  in  the 
absence  of  a  transport  commission  or 
where  the  commission  has  failed  to 
produce  any  recommendations  does  not 
imdermine  the  transport  commission's 
authority,  much  less  render  those 
provisions  meaningless.  Rather,  by 
increasing  the  likelihood  of  some  action 
even  in  the  absence  of  a 
recommendation,  EPA's  authority  may 
well  encoivage  states  to  develop  their 
own  consensus-based  solutions  in 
preference  over  imposition  of 
requirements  developed  by  EPA.  The 
logical  interpretation  of  the  structiure  of 
the  Act  is  that  the. transport  commission 
provisions  complement,  but  do  not 
replace,  the  other  interstate  pollution 
provisions  contained  in  section 
110(a)(2)(D)(i)  and  section  126 
specifying  requirements  for  SIPs  and 
providing  for  direct  reductions  from 
soiut:es,  even  in  the  absence  of  any 
regional  agreement. 

Second,  the  language  of  the 
provisions  simply  does  not  support  the 
commenters'  arguments.  Section  126 
states  that  "[ajny  state  *  *  *  may 
petition  the  Administrator  for  a  finding 
that  any  major  source  or  group  of 
stationary  sources  emits  or  would  emit 
any  air  pollutant  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(ii)  or 
this  section."  Sections  176A  and  184 
provide  authority  to  establish,  and  for 
the  northeastern  ozone  transport  region 
directly  establish,  transport  regions  and 
transport  commissions.  There  is  no 
language  in  either  section  126,  or  the 
sections  that  supposedly  largely  negate 
section  126(b)  and  (c),  suggesting  that 
section  126  is  superseded  by  sections 
176A  and  184  or  that  all  three 
provisions  do  not  remain  in  effect. 

Moreover,  in  the  1990  legislation, 
Congress  amended  section  126  to 
strengthen  its  effectiveness  by 
broadening  its  scope  without  any 
indication  that  it  intended  to 
simultaneously  dramatically  ciulail 
EPA's  authority  imder  that  provision. 
See  Chafee-Baucus  Statement  of  Senate 


Managers,  reprinted  in  1 1990 
Legislative  History  at  886  (stating  that 
the  bill  "amends  section  126  and 
section  302(h)  of  the  Clean  Air  Act  to 
strengthen  to  [sic]  prohibitions  on 
emissions  that  resiilt  in  interstate 
pollution.").  The  amendments  made  it  a 
prohibition  of  section  126  itself,  as  well 
as  of  the  applicable  SIP  (as  the  previous 
version  provided),  for  a  source  to 
continue  to  operate  for  more  than  three 
months  after  EPA  makes  a  finding  imder 
section  126.  They  also  explicitly 
allowed  a  finding  that  a  source  would 
emit  or  is  emitting  in  violation  of 
section  126,  in  addition  to  the  pre- 
existing language  allowing  a  finrfing  that 
the  soiut:e  would  emit  or  is  emitting  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D). 

Under  the  commenters'  interpretation 
of  the  amended  version  of  section  126, 
Congress  strengthened  the  petition 
process  while  limiting  its  applicability 
to  violations  of  notification 
requirements.  This  interpretation 
necessarily  presumes  that  Congress 
intended  to  enhance  EPA's  power  to 
enforce  through  source  shut-downs  a 
requirement  with  no  direct 
environmental  impacts,  while  removing 
EPA's  pre-existing  independent 
authority  to  reduce  the  actual  emissions. 
The  commenters  claim  that  the  petition 
process  imder  section  126(b)  and  (c)  is 
now  limited  to  petitions  claiming  that 
an  upwind  state  has  violated  section 
126(a)  by  failing  to  provide  information 
to  a  downwind  state  regarding  certain 
sources  of  emissions  in  the  upwind 
state.-  Section  126(a)  requires  a  SIP  to 
include  a  requirement  to  provide 
information  to  downwind  states  for  each 
major  new  or  existing  source  regarding 
emissions  "which  may  significantly 
contribute  to  levels  of  air  pollution  in 
excess  of  the  national  ambient  air 
quality  standards'  in  those  dovimwind 
states.  Commenters  are  arguing  that  EPA 
could  shut  down  a  soiute  imder  section 
126  because  it  had  failed  to  comply  with 
the  notification  requirements,  but  could 
not  shut  down  such  a  source  because  it 
was  emitting  prohibited  quantities  of  air 
pollution.  Moreover,  the  notification 
requirement  applies  to  each  major 
proposed  new  or  modified  source  that 
(a)  is  subject  to  part  C  of  title  I  (relating 
to  prevention  of  significant  deterioration 
of  air  quahty)  or  (b)  may  significantly 
contribute  to  levels  of  air  pollution  in 
excess  of  the  NAAQS  downwind.  Thus, 
under  the  commenters'  interpretation, 
the  notification  requirement,  and  hence 
the  shut  down  remedy  for  its  violation, 
potentially  applies  to  sources  that  do 
not  actually  significantly  contribute  to 
downwind  air  pollution,  while  no 
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longer  applying  to  sources  because  they 
do  80  contribute.  The  language  of  the 
statute  does  not  indicate  that  Congress 
intended  this  result,  and  its  inherent 
irrationality  strongly  suggests  the 
contrary. 

Ck)mmenters  also  rely  on  the  revised 
language  of  section  110(a)(2)(D)  and  the 
new  section  110(k)(5)  to  argue  that 
sections  176 A  and  184  are  now  the  sole 
authorities  for  addressing  interstate 
pollution  transport.  The  commenters 
point  to  the  new  language  in  section 
110(a)(2)(D)(i),  which  requires  SIPs  to 
prohibit,  "consistent  with  the  provisions 
of  this  title"  (emphasis  added), 
emissions  that  contribute  significantly 
to  nonattainment  or  interfere  with 
maintenance.  They  also  note  that 
section  110(k)(5),  which  Congress  added 
in  the  1990  Amendments,  gives  EPA 
authority  to  call  for  a  SIP  revision  when 
a  plan  fails  "to  mitigate  adequately  the 
interstate  pollutant  transport  described 
in  section  176A  or  section  184."  The 
commenters  argue  that  together,  these 
provisions  bar  EPA  from  acting  imder 
section  110(k)(5)  and  section 
110(a)(2)(D)(i)  (whether  or  not  in 
conjunction  with  section  126)  in  the 
absence  of  recommendations  from  an 
interstate  transport  commission 
established  under  section  176A  or 
section  184. 

The  revision  to  section  110(a)(2)(D)(i) 
adds  a  general  clause  requiring  adopted 
SIP  provisions  to  be  consistent  with  title 
I  requirements.  Nowhere  in  the  statute 
is  there  language  indicating  that 
sections  176A  and  184  provide  the  sole 
mechanisms  to  address  interstate 
pollution  transport  In  the  absence  of 
such  language,  it  is  imclear  how  the 
requirement  for  consistency  with  other 
provisions  can  be  bootstrapped  into 
establishing  the  supremacy  of  certain 
provisions  over  others.  Since  nothing  in 
sections  176 A  or  184  states  that  those 
provisions  override  other  statutory 
provisions  which  establish  other  means 
of  addressing  interstate  pollution 
transport,  it  is  perfectly  consistent  with 
the  language  sections  176 A  and  184  for 
EPA  to  exercise  the  authority  directly 
established  under  sections  126  and 
110(a)(2)(D)(i). 

Under  EPA's  interpretation,  the 
language  "consistent  with  the 
provisions  of  this  tide"  serves  the 
purpose  of  ensiuing  that  in  reqiuring  a 
SIP  to  contain  adequate  provisions  for 
interstate  transport,  EPA  may  not 
require  states  to  take,  and  states  may  not 
take  on  their  own  initiative,  actions  that 
are  barred  by  or  in  conflict  with  other 
requirements  under  title  I.  Title  I 
establishes  a  multitude  of  detailed 
requirements  for  states  to  adopt  and 
submit  SIP  revisions  adequate  to 


achieve  and  maintain  each  of  the 
NAAQS  in  different  areas  on  various 
timetables.  The  1990  Amendments 
greatly  increased  the  detail  and 
complexity  of  the  state  planning 
requirements  in  title  I.  Thus,  it  is 
perfectly  reasonable  that,  in 
strengthening  the  section  110(a)(2)(D)(i) 
interstate  transport  requirements. 
Congress  wanted  to  make  certain  that 
these  new  more  stringent  requirements 
woidd  not  override  or  interfere  with 
other  title  I  provisions.  This  is  what  the 
language  on  its  face  requires.  Had 
Congress  intended  to  allow  EPA  to  act 
imder  section  110(a)(2)(D)(i)  only  upon 
the  recommendation  of  an  interstate 
transport  commission,  it  presiunably 
would  have  said  that  instead. 

The  legislative  history  supports  EPA's 
interpretation  that  the  language 
"consistent  with  the  provisions  of  this 
title"  was  intended  to  be  a  catch-all 
safety  clause,  rather  than  a  significant 
substantive  change.  The  language  was 
introduced  in  H.R.  3030  as  approved  by 
the  House  Committee  on  Energy  and 
Commerce,  and  was  included  in  the 
version  approved  by  the  House.  The 
version  approved  by  the  full  Senate  did 
not  contain  the  language,  but  it  was 
retained  in  the  Conference  Committee 
version  approved  by  both  Houses.  In  all 
of  the  discussions  of  the  changes  made 
to  sections  110(a)(2)(D)(i)  and  126  and 
the  addition  of  sections  176  A  and  184 
by  both  Houses,  there  is  no  mention  of 
this  language.  It  is  implausible  that 
Congress  intended  the  language  to 
dramatically  reduce  the  scope  of  section 
110(a)(2)(D)(i)  without  mention,  while 
discussing  all  of  the  strengthenings  of 
these  provisions. 

The  language  of  section  110(k)(5)  also 
does  not  limit  EPA's  authority  to  act 
under  section  110(a)(2)(D)(i)  only  upon 
the  recommendations  of  a  transport 
commission.  Section  110(k){5)  aUows 
EPA  to  call  for  a  SIP  revision  "to 
otherwise  comply  with  any  requirement 
of  this  Act."  The  fact  that  section 
110(k)(5)  also  identifies  two  specific 
instances  where  a  SIP  woidd  be 
inadequate  does  not  narrow  the  scope  of 
the  last  catch-all  clause.  In  adopting  the 
interstate  transport  commission 
provisions  in  the  1990  Amendments, 
Congress  established  an  entirely  new 
additional  mechanism  for  addressing 
interstate  pollution,  which  did  not 
depend  solely  on  EPA  action. 
Concurrent  with  establishing  a  new 
mechanism  under  the  statute,  it  makes 
sense  that  Congress  would  specifically 
identify  a  SIP  call  under  section 
110(k)(5)  as  a  key  element  in 
implementing  that  mechanism.  It  does 
not  follow,  however,  that  Congress 
intended  to  remove  EPA's  authority  to 


call  for  a  SIP  revision  in  other 
circumstances  related  to  interstate 
transport.  See  also  63  FR  at  57368,  NOx 
SIP  Call  Response  to  Comments 
Docimient,  39-43. 

Third,  the  legislative  history  supports 
EPA's  interpretation  that  all  fova 

firovisions  remain  fully  effective.  The 
egislative  history  contains  nimierous 
descriptions  of  the  amendments  as 
strengthening  the  authority  to  address 
the  problem  of  interstate  pollution.  See, 
e.g.,  Chafee-Baucus  Statement  of  Senate 
Managers,  reprinted  in  1 1990 
Legislative  History  at  886  (stating  that 
the  bill  "amends  section  126  and 
section  302(h)  of  the  Clean  Air  Act  to 
strengthen  to  [sic]  prohibitions  on 
emissions  that  residt  in  interstate 
pollution.");  S.  Rep.  101-228, 101st 
Cong.,  1st  Sess.  at  19  (1989),  reprinted 
in  V  1990  Legislative  History  at  8359  (in 
describing  the  changes  to  section  110, 
states  that  "[pjrovisions  in  existing  law 
requiring  SIPs  to  take  into  account  the 
effect  of  emissions  on  other  States  are 
strengthened.");  House  Committee  on 
Energy  and  Commerce,  H.  Rep.  101- 
490, 101st  Cong.,  2d  Sess.  at  274  (1990), 
reprinted  in  11 1990  Legislative  History 
at  3298  (full  text  of  the  description  of 
the  amendments  to  section  126  follows: 
"Section  126  of  the  Clean  Air  Act, 
concerning  interstate  air  pollution,  is 
amended  to  provide  that  when 
evaluating  the  impact  of  one  State's 
emissions  on  another  State  imder  this 
section,  it  is  not  necessary  to  focus  only 
on  the  impacts  of  a  single  major  source. 
The  evaluation  of  whether  pollution 
from  one  State  is  having  a  greater  than 
permissible  impact  on  ano&er  State  is 
to  extend  as  well  to  a  group  of  stationary 
sources."). 

In  addition  to  the  specific  discussions 
in  the  legislative  history  identified 
above,  the  legislative  history  is 
informative  through  what  it  does  not 
mention.  The  substantive  changes  to 
section  110(a)(2)(D)  are  discussed  in  the 
Senate  Committee  Report,  and  the 
House  Committee  Report.  The 
substantive  changes  to  section  126  are 
discussed  in  both  Committee  Reports 
and  the  Chafee-Baucus  Statement  of 
Senate  Managers.  The  addition  of 
sections  176A  and  184  are  discussed  in 
all  of  these  sources  plus  statements  on 
the  House  and  Senate  floors.  None  of 
these  discussions  states  or  implies  that 
in  addition  to  the  strengthening  changes 
identified,  Congress  also  intends  to 
sharply  restrict  EPA's  pre-existing 
authority  imder  sections  110(a)(2)(D)(i) 
and  126  and  to  establish  sections  176A 
and  184  as  the  sole  sources  of  authority 
to  address  interstate  pollution  transport 
Rather,  the  references  in  the  legislative 
history  to  sections  176 A  and  184  siiggest 
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that  interstate  transport  commissions 
provide  one,  rather  than  the  only  means 
by  which  to  address  the  problem.  See, 
S.  Rep.  101-228, 101st  Cong.,  1st  Sess. 
at  51  (1989),  reprinted  in  V  1990 
Legislative  History  at  8391  ("A  regional 
ozone  transport  commission  is  one 
important  way  to  address  these 
problems  identified  by  modeling  and 
monitoring."  (emphasis  added);  Baucus, 
S.  Debate  on  H.  Conf.  Rep.  101-952, 
101st  Cong.,  2d  Sess.,  10/27/90. 
reprinted  in  1 1990  Legislative  History  at 
1003  ("We  believe  that  the  transport 
commissions  can  play  a  vital  role  in 
abating  interstate  air  pollution  control 
problems.") 

Fourth,  as  discussed  extensively 
above.  Congress  adopted  the  1990 
Amendments  in  the  context  of 
continued  lack  of  progress  on  the 
interstate  pollution  problem  and  the 
failure  of  many  areas  affected  by 
interstate  pollution  transport  to  meet  the 
NAAQS,  and  with  the  goal  of 
strengthening  the  CAA  to  produce 
results  in  the  form  of  cleaner  air.  The 
commenters  argue  that  Congress 
intended  to  remove  a  primary 
mechanism  for  reducing  interstate 
transport  and  leave  downwind  states 
with  no  recourse  should  upwind  states 
fail  to  agree  to  recommend  a  solution. 
They  claim  that  Congress  recognized 
"that  the  adversarial  approaches  of  the 
past — pitting  one  state  against  another 
and  pitting  EPA  against  one  of  those 
states — ^had  not  worked  and  would  not 
work."  Therefore,  they  argue  that 
Congress  "restricted  EPA's  authority  to 
create  the  kind  of  confrontation  and 
controversy  that  had -existed  in  the 
past."  This  is  revisionist  history, 
uninformed  by  the  historical 
development  of  the  CAA  and  the  Actual 
and  political  context  in  which  Congress 
acted.  The  legislative  history  contains 
niunerous  references  to  the  problem  of 
interstate  pollution,  the  ^lure  to  make 
progress  in  reducing  pollution  transport, 
and  the  effects  on  downwind  states.^ 


^See,  e.g.,  Lieberman,  S.  Debate  on  H.  Conf.  Rep. 
101-9S2, 101st  Cong.,  2d  Sess.,  10/27/90,  reprinted 
in  1 1990  Legislative  History  at  1055  ("In  the  years 
since  the  Clean  Air  Act  was  amended — back  in 
1977-the  air  has  become  dirtier  and  more 
dangerous.  Our  uphill  climb  against  the  ravages  of 
pollution  has  turned  into  a  downhill  fall,  and  only 
now  are  we  realizing  the  real  impact  of  our  failure 
to  act.");  S.  Rep.  101-228, 101st  Cong.,  1st  Sess.  at 
48  (1989),  reprinted  in  V  1990  Legislative  History 
at  8388  ("[ajreas  in  some  States  may  be  unable  to 
attain  the  ozone  standard  despite  implementation  of 
stringent  emissions  control  because  of  pollution 
transported  into  such  areas  from  other  States. .  .  . 
The  transport  problem  in  the  northeast,  and 
perhaps  other  regions  as  well,  is  serious  enough 
that  additional  efforts  must  be  made  on  an  interstate 
basis  to  control  emissions,  including  emissions 
&om  attainment  areas.");  Lautenberg,  S.  Debate  on 
H.  Conf.  Rep.  101-952,  101st  Cong.,  2d  Sess.,  10/ 
26/90,  reprinted  in  1 1990  Legislative  History  at 


The  legislative  history  expresses 
concern  about  the  lack  of  EPA  and  state 
action,  but  nowhere  evinces  a  concern 
about  conflict  between  the  states  or 
adversarial  relationships.  (Note  that 
commenters  do  not  cite  any  support  for 
their  characterization  of  Congress' 
motivations). 

The  commenters'  interpretation  is  that 
Congress  made  section  126(b)  and  (c)  no 
longer  effective  for  petitions  against 
soiut:es  of  pollution.  For  this 
interpretation  to  be  correct.  Congress 
must  have  revised  the  CAA  to 
drasticaUy  limit  section  126(b)  and  (c): 
(1)  Without  repealing  the  provisions;  (2) 
without  explicitly  overriding  them 
elsewhere  in  the  CAA;  (3)  while  adding 
language  to  strengthen  those  provisions; 
(4)  without  mentioning  the  change  in 
the  legislative  history  discussions  of  any 
of  these  provisions;  and  (5)  while 
pursuing  a  forcefully  stated  intent  to 
compel  EPA  and  the  states  to  make 
more  progress  on  reducing  interstate 
pollution.  The  EPA  finds  this  argument 
profoundly  unconvincing. 

For  further  discussion  of  EPA's 
position  on  these  issues  please  see  the 
section  126  proposed  rule,  the  NOx  SIP 
Call  final  rule  and  the  NOx  SIP  Call 
Response  to  Comments  Document.  63 
FR  56292;  63  FR  57356. 


1 106  ("In  New  Jersey,  the  Department  of 
Envirionmental  Protection  says  that  on  some  dajrs 
even  if  we  shut  down  the  entire  State,  we  would 
be  in  violation  of  some  health  standards  because  of 
pollution  coming  over  from  other  states."); 
Lieberman,  S.  Debate  on  S.  1630, 1/31/90.  reprinted 
in  IV  1990  Legislative  History  at  5077  ("Indeed,  it 
is  in  part  the  lack  of  support  of  EPA  which  in  the 
past  has  prevented  the  effort  to  institute  regional 
controls  from  being  successful.");  H.  Debate,  101st 
Cong.,  2d  Sess.,  5/21/90,  Clean  Air  Facts,  reprinted 
in  n  1990  Legislative  History  at  2558  ("Stronger 
interstate  transport  provisions. — The  Swift/Eckaii 
amendment  includes  stronger  provisions  for 
emission  controls  in  interstate  ozone  transport 
regions,  as  sought  by  many  Northeast  and  Mid- 
Atlantic  states.");  Lieberman,  S.  Debate  on  H.  Conf. 
Rep.  101-952, 101st  Cong.,  2d  Sess..  10/27/90, 
reprinted  in  1 1990  Legisltive  History  at  1053; 
Bauctis,  S.  Debate  on  H.  Conf.  Rep.  101-952, 101st 
Cong.,  2d  Sess.,  10/27/90,  reprinted  in  1 1990 
Legislative  History  at  1004  ("()  EPA  bears  a  heavy 
burden  on  demonstrating  that  the  additional  control 
measure(s)  is  not  necessary  to  bring  any  area  of  the 
region  into  attainment  by  the  dates  provided  and  to 
recommend  equal  or  more  effective  actions  that 
could  be  taken  designed  [sici  to  replace  the 
recommendation.  Any  recommendations  by  EPA 
under  this  section,  designed  to  replace  the 
recommendations  of  the  Commission,  shall  not 
place  an  imfair  burden  on  any  state  which  is  the 
victim  of  the  transported  air  pollution."); 
Lieberman,  S.  Debate,  lOlst  Cong.,  2d  Sess.,  1/31/ 
90,  reprinted  in  IV  1990  Legislative  History  at  5076 
("So  there  is  a  basic  point  here  that  Connecticut 
cannot  clean  its  air  itself  because  so  much  of  its 
problems  comes  from  outside  of  the  State  of 
Connecticut,  and  therefore  if  we  are  going  to  have 
clean  air  in  Connecticut  [sic]  in  so  many  other 
States  in  the  country,  but  particularly  in  the 
Northeast,  we  need  help  from  the  Federal 
Government"). 


2.  Scrivener's  Error 

Section  126(b)  provides  that  a  State 
may  petition  EPA  for  a  finding  that 
specified  sources  or  groups  of  sources  in 
other  States  emit  or  would  emit  air 
pollutants  "in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(ii)  of 
this  tide  or  this  section."  In  turn, 
section  110  (a)(2)(D)  requires  that  a  SIP: 

Contain  adequate  provisions: 
(i)  prohibiting,  consistent  «nth  the 
provisions  of  this  title,  any  source  or  other 
type  of  emissions  activity  wittiin  the  State 
from  emitting  any  air  pollutant  in  amounts 
which  will — 

(I)  contribute  significantly  to 
nonattaimnent  in,  or  interfere  with 
maintenance  by,  any  other  State  with  respect 
to  [any]  national  ambient  air  quality 
standard,  or 

(II)  interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  under  part  C  to 
prevent  sig^iificant  deterioTation  of  air  quality 
or  to  protect  visibility, 

(ii)  ensuring  compliance  with  the 
applicable  requirements  of  sections  126  and 
115  (relating  to  interstate  and  international 
pollution  abatement). 

The  EPA  has  concluded  that  the 
cross-reference  in  section  126(b)  to 
section  110(a)(2)(D)(ii)  is  a  scrivener's 
error  and  that  Congress  intended  to  refer 
to  section  110(a)(2)(D)(i).  Simply  stated, 
the  Agency  believes  that  Congress  in  the 
1990  CAA  Amendments  meant  to  m^e 
a  conforming  change  in  section  126(b) 
by  replacing  the  pre-existing  cross- 
reference  to  section  110(a)(2)(E)(i)  with 
the  renumbered  section  110(a)(2)(D){i), 
but  inadvertently  referenced  section 
110(a)(2)(D)(ii).  As  explained  in  greater 
detail  below,  this  interpretation  is  based 
on  the  statute's  logic  and  structure,  as 
well  as  the  legislative  history.  First,  the 
reference  to  "the  prohibition  of  section 
110(a)(2)(D)(ii)"  is  ambiguous  at  best, 
and  arguably  nonsensical,  since  section 
110(a)(2)(D)(ii)  contains  no  prohibition, 
yet  section  110(a)(2)(D)(i)  does.  Second, 
the  statutory  cross-reference  contained 
in  section  126(b),  if  taken  on  its  face, 
would  render  section  126(b)  largely 
meaningless.  Finally,  the  legislative 
history  of  the  CAA  Amendments 
supports  this  interpretation.  The  EPA's 
interpretation  is  consistent  with  the 
reading  of  the  CAA  prior  to  the  1990 
Amendments  and  Congress  expressed 
no  indication  that  it  meant  to 
substantively  revise  this  provision  of  the 
statute  at  the  time  it  administratively 
renumbered  the  provision.^ 


'The  1990  CAA  Amendments  revised  section 
110(a)(2)(D)  by  dropping  certain  provisions  not 
relevant  here,  and  incorporating  other  provisions 
previously  contained  in  section  110(a)(2)(E).  See 
CAA  Amendments  of  1990,  Pub.  L  101-549, 101(b), 
104  Stat.  2404  (1990);  S.  Rep.  No.  101-228,  101st 

Continued 
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Many  commenters  agreed  with  EPA's 
interpretation  (presented  in  the  proposal 
at  63  FR  at  56299)  that  the  cross- 
reference  is  a  scrivener's  error  and 
should  be  read  as  section  110(a)(2)(D)(i). 
However,  the  Agency  also  received 
numerous  comments  taking  exception  to 
this  view.  Such  commenters  argued  that 
section  126(b)  should  be  read  literally, 
such  that  the  provision  does  not 
authorize  EPA  to  issue  a  finding  that 
new  or  existing  sources  contribute 
significantly  to  nonattainment 
downwind  or  interfere  with  measures  to 
prevent  significant  deterioration  of  air 
quality  or  to  protect  visibility.  For  the 
reasons  described  below,  EPA  continues 
to  believe  that  the  cross-reference  in 
section  126(b)  should  be  interpreted  as 
referriM  to  section  110(a)(2)(D)(i). 

The  doctrine  of  scrivener's  error 
recognizes  that  typographical  and  other 
drafting  errors  occasionally  occur  in  the 
legislative  process.  The  U.S.  Supreme 
Court  therefore  has  determined  that 
such  errors  may  be  corrected  where  the 
statute  "can't  mean  what  it  says,"  Green 
V.  Bock  Laundry  Machine  Co.,  490  U.S. 
504,  511  (1989)  (internal  quotation 
marks  omitted),  and  that  coiuts  should 
"repimctuate,  if  need  be,  to  render  the 
true  meaning"  of  a  statute.  U.S.  Nat'l 
Bank  v.  Independent  Ins.  Agents,  508 
U.S.  439,  462  (1993)  (quoting  fi^om 
Hammock  v.  Loan  &  Trust  Co.,  105  U.S. 
77,  84-85  (1882)).  Courts  have  applied 
this  doctrine  when  the  literal  text 
"would  lead  to  unintended  and  absurd 
results."  In  re  Chateaugay  Corp.,  89  F.3d 
942.  954  (2nd  Cir.  1996)  (holding  that 
courts  are  empowered  to  correct  an 
erroneous  statutory  cross-reference  that 
inadvertently  results  from  legislative 
changes).  T])e  EPA's  specific  authority 
to  apply  this  doctrine  was  recently 
upheld  in  a  case  involving  other  aspects 
of  the  Clean  Air  Act's  SIP  provisions. 
Environmental  Defense  Fund  v.  EPA,  82 
F.3d  451  (D.C.  Cir.  1996)  (affirming 
EPA's  authority  to  depart  from  the 
literal  reading  of  section  176(c)  of  the 
Clean  Air  Act  where  it  would  frustrate 
congressional  purposes). 

Some  commenters  argued  that  the 
cross-reference  in  section  126(b)  is  not 
"one  of  those  rare  cases  where  the 
statute  as  written  will  produce  a  result 
demonstrably  at  odds  with  the 
intentions  of  the  drafters."  Demarestv. 
Manspeaker,  498  U.S.  184, 190  (1991) 
(internal  quotations  and  citations 
omitted).  At  best,  however,  the  cross- 
reference  in  section  126(b)  is 
ambiguous.  First,  section  126(b) 
authorizes  EPA  to  find  that  any  major 
source  or  group  of  stationary  sources 


emits  or  would  emit  any  air  pollutant 
"in  violation  of  the  prohibition  of 
section  (a){2)(D)(ii)  of  this  title  or  this 
section"  (emphasis  added).  However, 
section  110(a)(2)(D)(ii)  contains  no 
prohibition.  Rather,  it  provides  that  SIPs 
must  "contain  adequate  provisions 
insuring  compliance  with"  statutory 
sections  relating  to  Interstate  and 
international  pollution  abatement. 

By  contrast,  section  110(a)(2)(D)(i)— 
the  provision  that  EPA  believes 
Congress  intended  to  cross-reference  in 
section  126(b) — does  contain  a 
prohibition.  It  requires  that  SIPs  contain 
adequate  provisions  "prohibiting"  any 
source  or  other  type  of  emissions 
activity  within  the  State  from  emitting 
any  air  pollutant  in  amounts  that, 
among  other  things,  will  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  another 
State  with  respect  to  the  NAAQS.  Thus, 
the  textual  interplay  between  sections 
126(b)  and  110(a)(2)(D)  provides  strong 
evidence  that  the  CAA  contains  a 
scrivener's  error.* 

As  further  support,  reading  section 
126(b)  as  cross-referencing  section 
110(a)(2)p)(ii)  essentially  renders  that 
provision  redundant  and  meaningless. 
Section  126(b)  allows  a  party  to  petition 
EPA  with  respect  to  a  "violation  of  the 
prohibition  in  section  110(a)(2)(D)(ii)  or 
this  section."  Section  110(a)(2){D)(ii) 
states  that  SIPs  must  contain  adequate 
provisions  to  insure  compliance  with 
sections  126  and  115.  To  the  extent 
section  110(a)(2)(D)(ii)  cross-references 
back  to  section  126,  the  statute  is 
redundant.  Reading  the  two  provisions 
together,  section  126(b)  would  provide 
an  opportimity  for  parties  to  file  a 
petition  claiming  that  a  major  source 
violates  the  prohibition  of  section 
110(a)(2)(D)(ii)  (i.e.,  section  126)  or  this 
section  (i.e.,  section  126). 

Moreover,  to  the  extent  that  section 
110(a)(2)(D)(ii)  references  section  115, 
the  provision  is  meaningless.  There  is 
no  relief  that  can  be  provided  under 
section  126(b)  for  violations  of  section 
115.  Rather,  sections  126  and  115  create 
separate  processes  for  different  parties 
to  petition  the  Agency  for  a  finding  that 
a  SIP  is  inadequate.  Under  section  115, 
the  Administrator  may  issue  a  SIP  call 
to  a  State  based  on  a  request  by  an 
international  agency  or  the  Secretary  of 
State  that  an  air  pollutant  or  pollutants 
emitted  in  the  United  States  "cause  or 


contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare  in  a  foreign 
country."  In  contrast,  only  "States"  or 
"political  subdivisions" — entities  under 
the  jiuisdiction  of  the  United  States — 
may  request  relief  imder  section  126(b). 
If  Congress  intended  to  provide  States  or 
political  subdivisions  in  the  United 
States  with  the  opportunity  to  seek 
relief  for  pollution  transported  to 
foreign  countries,  Congress  could  have 
provided  so  in  a  much  clearer  fashion 
in  section  115.  It  is  highly  doubtful  that 
Congress  would  have  used  such  a 
cryptic  reference  to  grant  political 
entities  within  the  United  States  the 
power  to  address  pollution  being 
transported  out  of  the  coimtry  firom 
other  States. 

Further  textual  evidence  that  section 
126(b)  contains  a  scrivener's  error  is 
found  by  examining,  section  126(c). 
Amended  at  the  same  time  as  section 
126(b),  Congress  modified  section  126(c) 
by  replacing  the  two  references  to  the 
original  State  petition  process,  section 
110(a)(2)(E)(i),  with  the  renumbered 
section  "110(a)(2)(D)(ii)  or  this 
section.  "9  As  amended,  the  new  cross- 
references  are  ambiguous  because  they 
conflict  with  the  structiue  and  text  of 
section  126(c).  Read  literally,  section 
126(c)  would  provide  for  enforcement  of 
violations  of  section  110(a)(2)(D)(ii), 
which  reqiiires  SIPs  to  insure 
compliance  with  section  126  (the 
interstate  pollution  provisions)  and 
section  115  (the  international  pollution 
abatement  provisions).  As  discussed 
above,  these  cross-references  are 
redundant  with  respect  to  section  126 
and  meaningless  with  respect  to  section 
115.  In  addition,  section  126(c)  again 
refers  to  the  non-existent  "prohibitions" 
of  110{a)(2)(D)(ii).  There  is  also  no 
legislative  history  indicating  that 
Congress  intended  to  make  such 
substantive  legal  changes.  In  contrast, 
the  interpretation  that  Congress  meant 
to  renumber  section  110(a)(2)(E)(i)  as 
110(a)(2)(D)(i)  avoids  these  ambiguities 
and  restores  the  section  126  State 
petition  process  to  the  structure  and 
manner  in  which  it  was  intended  to 
function  prior  to  the  1990  CAA 
Amendments.  As  such,  EPA  believes 
that  the  text,  structure  and  legislative 
history  of  section  126(c)  bolsters  the 


Cong..  2d  Sess.  20  (1989).  reprinted  in  1990 
U.S.C.A.A.N.  3385,  3406. 


"  One  commenter  argued  that  Congress,  in 
referring  to  sections  126(b)  and  110,  used  the  words 
"prohibition"  and  "requirements"  interchangeably. 
Based  on  the  provisions'  text,  structure  and 
legislative  history,  EPA  disagrees.  Nevertheless,  the 
fact  that  reasonable  people  can  disagree  on  this 
issue  confirms  that  section  126(b)  is,  at  the  very 
least,  ambiguous. 


^  As  amended,  section  126(c)  states  that  it  shall 
be  a  violation  for  any  major  proposed  new  or 
modified  source  "to  be  constructed  or  to  operate  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D}(ii)  of  this  secUon."  42  U.S.C.  7426(c) 
(1995).  The  provision  also  provides  discretion  to 
the  Administrator  to  allow  sources  to  operate 
beyond  three  months  after  a  finding  of  violation 
where  needed  "to  bring  about  compliance  with  the 
requirements  contained  in  section  110(a)(2)(D)(ii)  or 
this  section."  Id. 
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Agency's  conclusion  that  section  126(b) 
contains  a  scrivener's  error.  >o 

The  EPA  received  comments 
suggesting  that  there  is  no  ambiguity  in 
section  126(b)  because,  on  its  face,  it 
refers  to  section  110(a)(2)(D)(ii),  not 
110(a)(2)(D)(i).  However,  "[t]he  rule  that 
statutes  are  to  be  read  to  avoid  absiud 
results  allows  an  agency  to  establish 
that  seemingly  clear  statutory  language 
does  not  reflect  the  unambiguously 
expressed  intent  of  Congress  and  dius 
overcome  the  first  step  of  the  Chervon 
analysis."  Mova  Pharmaceutical  Corp. 
v.  Shalala,  140  F.3d  1060, 1068  (D.C. 
Cir.  1998)  (internal  citations  omitted). 
See  also  Chemical  Manufacturers 
Association  v.  Natural  Resources 
Defense  Council,  470  U.S.  116, 126-27 
(1985)  (finding  that  the  word  "modify" 
has  no  plain  meaning  as  used  in  section 
301  of  the  Clean  Water  Act  and  is 
properly  subject  to  construction  by 
EPA). 

The  EPA's  interpretation  that  there  is 
a  scrivener's  error,  and  that  the 
reference  should  be  to  section 
110(a)(2){D)(i),  fits  with  the  legislative 
history  on  this  provision.  See  Public 
Citizen  v.  Department  of  Justice,  491 
U.S.  440, 454  (1989)  (if  apparently  plain 
language  compels  an  "odd  result," 
evidence  of  legislative  intent  other  than 
the  text  itself,  such  as  the  legislative 
history,  should  be  considered).  The 
Agency  received  comments  contesting 
this  conclusion  and  arguing  that  the 
legislative  history  is,  at  best, 
inconclusive.  The  EPA  disagrees  with 
this  characterization.  The  Agency's 
review  of  the  legislative  history 
indicates  that  Congress'  broad  aim  was 
to  strengthen  the  section  126(b)  State 
petition  process  and  there  is  nothing  to 
suggest  that  Congress  meant  to 
substantively  revise  this  process  when  it 
administratively  renumbered  section 
110. 


'"EPA's  interpretation  that  the  cross-reference  in 
section  126(b)  is  a  scrivener's  error  is  further 
supported  by  the  existence  of  two  clear,  non- 
controversial  typographical  errors  in  the  same 
provision.  First,  section  126(c>refers  to 
"enforcement  orders  under  section  113(d),"  which 
was  amended  by  section  701  of  the  1990  Clean  Air 
Act  Amendments  (Pub.  L.  101-549, 104  Stat.  2672) 
without  conforming  this  reference.  Similarly,  the 
Clean  Air  Act  Amendments  (Pub.  L.  101-549, 
section  109(a)(2)(A),  104  Stat.  2470)  amended 
section  126(c)  in  the  first  sentence  by  inserting  "this 
section  and"  after  "violation  of'  without  further 
specification.  However,  the  words  "violation  of 
appear  in  two  places  in  the  sentence.  Thus,  read 
literally,  section  126(c)(1)  prohibits  construction  or 
operation  "in  violation  of  this  section  and  the 
prohibition  of  110(a)(2)(D)(ii)  or  this  section." 
These  errors  were  noted  by  the  House  Energy  and 
Commerce  Committee,  103d  Congress,  1st  Sess., 
Committee  Print  103-B,  Compilation  of  Selected 
Acts  Within  the  Jurisdiction  of  the  Committee  on 
Energy  and  Commerce  (Feb.  1993),  at  124.^ 


Several  aspects  of  the  legislative 
history  are  worth  highhghting.  First, 
prior  to  the  1990  Amendments,  section 
126(b)  could  be  used  by  States  to 
petition  EPA  for  a  finding  about 
"violationlsj  of  the  prohibition  of 
section  110{a){2)(EJ(i),"  which  required 
SIPs  to  address  interstate  pollution.  42 
U.S.C.  7410(a)(2)(E){i)  (1990).  The  1990 
Clean  Air  Act  Amendments  simply 
revised  the  text  of  former  section 
110{a)(2)(E)(i)  and  then  renumbered  it  as 
section  110(a)(2)(D)(i).  Compare  42 
U.S.C.  7410(a)(2)(E)(i)  (1990)  with  42 
U.S.C.  7410(a)(2)p)(i)  (1995).  hi  other 
words,  EPA's  interpretation  that  section 
126(b)  contains  a  scrivener's  error  and 
that  Congress  intended  to  cross- 
reference  section  110(a)(2)(D)(i)  is 
consistent  with  both  the  structure  of 
sections  126(b)  and  110  and  the  way  in 
which  the  section  126(b)  State  petition 
process  was  intended  to  function  prior 
to  the  1990  CAA  Amendments. 

Second,  the  U.S.  Supreme  Court  has 
noted  that,  "[ulnder  established  canons 
of  statutory  construction,  it  will  not  be 
inferred  that  Congress,  in  revising  and 
consolidating  the  laws,  intended  to 
change  their  effect  unless  such  intention 
is  clearly  expressed."  Finleyv.  U.S.,  490 
U.S.  545,  554  (1989)  (internal  quotation 
marks  omitted).  Yet  there  is  nothing  in 
the  legislative  history  to  even  suggest 
that  Congress  intended  to  dramatically 
limit  the  State  petition  process  when  it 
reniunbered  section  110(a)(2)(E)(i). 

Indeed,  the  evidence  indicates  the 
opposite.  For  starters,  the  sponsors  of 
the  Senate  legislation  never  considered 
restricting  the  scope  of  the  section 
126(b)  petition  process.  As  introduced, 
the  Senate  bill,  S.  1630,  maintained  the 
original  provision,  section 
110(a)(2)(E)(i),  and  section  126(b) 
without  any  modifications.  S.  1630,  as 
introduced,  reprinted  in  Comm.  On 
Environment  and  Public  Works,  U.S. 
Senate,  103d  Congress,  1st  Sess., 
Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1990  (1993)  [hereinafter 
"Legislative  History  of  1990  CAAA"),  at 
9060-61,  9148.  The  version  of  S.  1630 
that  was  adopted  by  the  full  Senate 
merely  modified  and  renumbered 
section  110(a)(2)(E)(i)  and  changed  the 
section  126(b)  cross-reference 
accordingly.  S.  1630.  as  passed  by 
Senate  (April  3, 1990),  reprinted  in 
Legislative  History  of  1990  CAAA,"  at 
4139-41,  4270.  Likewise,  H.R.  3030.  as 
introduced,  was  intended  by  its 
sponsors  to  simply  modify  and 
reniunber  section  110(a)(2)(E)(i)  and 
make  a  conforming  change  in  the 
section  126(b)  cross-reference.  H.R. 
3030,  as  introduced,  reprinted  in 


Legislative  History  of  1990  CAAA,  at 
3751-53,  3867.'> 

The  cross-reference  to  section 
110(a)(2)(D)(ii)  arose  relatively  late  in 
the  congressional  debate,  as  part  of  the 
version  of  H.R.  3030  passed  by  the 
House  Energy  and  Commerce 
Committee.  The  House  Committee  bill 
renumbered  section  110(a)(2)(E)(i)  as 
110(a)(2)D)(i).  H.  Rep.  No.  101-490.  Pt. 
1, 101st  Cong.  2d  Sess.  48  (1990), 
reprinted  in  Legislative  History  of  1990 
CAAA,  at  3030.  However,  the  cross- 
reference  in  section  126(b)  was 
amended  to  read  section  110(a)(2)(D)(ii). 
Id.  at  3072.  SignificanUy,  the  Committee 
Report's  discussion  pf  sections  110  and 
126  does  not  mention  the  cross- 
reference  or  provide  any  indication  that 
the  Committee  intended  to 
fundamentally  restrict  the  pre-existing 
section  126(b)  State  petition  process.  Id. 
at  218,  274,  reprinted  in  Legislative 
History  of  1990  CAAA"  kt  3242,  3298. 

In  contrast,  (Dongress  clearly  indicated 
that  the  Amendments  were  designed  to 
increase  EPA's  ability  to  address 
interstate  air  pollution.  For  example,  S. 
1630,  as  passed  by  the  Senate,  included 
various  amendments  to  section  110  that 
"strengthened"  provisions  in  existing 
law  requiring  SIPs  to  take  into  account 
the  effect  of  emissions  on  other  States. '^ 
S.  Rep.  No.  101-228, 101st  Cong.  2d 
Sess.  19  (1989),  reprinted  in  1990 
U.S.C.C.A.N.  3385.  3405.  The  House 
Conference  Report  notes  that  the 
amendments  sought  to  "enhance  the 


"  The  manner  in  which  H.R.  3030,  as  introduced, 
changed  sections  110  and  126(b)  helps  clarify  the 
Intent  of  the  bill's  sponsors.  As  introduced,  H.R. 
3030  renumbered  section  110(a)(2)(E)(i)  as 
no(a)(2)(D)(4).  H.R.  3030,  as  introduced,  reprinted 
in  Legislative  History  of  1990  CAAA,  at  3752-53. 
The  cross-refer«nce  in  section  126(b)  was  modified 
to  refer  to  section  lll(a)(2)(D)(4),  a  provision  (in  the 
section  addressing  new  source  performance 
standards)  that  was  not  in  existing  law  nor 
proposed  by  the  bill.  Id.  at  3867.  EPA  believes  that 
the  most  logical  interpretation  of  the  bill's 
ambiguous  cross-reference  to  section  ni(a)(2)(D)(4) 
is  that  Congress  meant  to  refer  to  110(a)(2KD)(4). 
Based  on  this  interpretation,  EPA  believes  that  the 
sponsors  of  H.R.  3030  did  not  intend  to  limit  the 
section  126(b)  State  petition  process. 

'^  S.  1630,  as  enacted  by  the  Senate,  expanded 
section  126(b)  by  allowing  States  to  petition  about 
"groups  of  sources"  in  addition  to  "any  major 
source."  Similarly,  the  bill  expanded  the  scope  of 
section  110  beyond  stationary  sources  to  include 
.  "any  source  or  other  type  of  emissions  activity." 
The  bill  also  modified  the  standard  for  showing  that 
the  downwind  state  is  harmed  by  pollution 
transport  by  changing  the  language  Erom  amounts, 
which  will  "prevent  attainment  or  maintenance  by 
any  other  State"  to  amounts  which  will  "contribute 
significantly  to  nonattainment  in.  or  interfere  with 
maintenance  by.  any  other  State."  Finally.  Congress 
expanded  the  prohibition  to  require  SIPs  to  insure 
compliance  with  international  pollution  abatement 
requirements  under  section  115,  as  well  as 
iiiterstate  pollution  abatement  requiiements  under 
section  126.  See  S.  Rept.  101-228  (to  accompany  S. 
1630),  22,  reprinted  in  Legislative  History  of  1990 
CAAA,  at  4140,  4270. 
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enforcement  authority  of  the  Federal 
govenunent  under  the  Clean  Air  Act," 
including  "EPA  enforcement  authority 
regarding  violations  of  State 
Implementation  Plans."  H.  Rep.  No. 
101-952.  lOlst  Cong.  2d  Sess.  347 
(1990),  reprinted  in  1990  U.S.C.CA.N. 
3385,  3879.  Similarly,  the  conference 
report  from  the  Senate  managers  states 
that  the  bill  amends  section  126  "to 
strengthen  to  [sic]  prohibitions  on 
emissions  that  restilt  in  interstate 
pollution."  Chaffee-Baucus  Statement  of 
Senate  Managers,  S.  1630,  reprinted  in 
Legislative  History  of  1990  CAAA,  at 
880,  886. 

Where  Congress  considered  changes 
to  the  section  126(b)  State  petition 
process,  it  did  so  explicitly.  For 
example,  Congress  specifically  amended 
section  126(b)  to  add  the  phrase  "or 
group  of  stationary  sources"  afterthe 
phrase  "major  spurce,"  thereby 
expanding  the  scope  of  the  State 
petition  process.  Public  Law  101-549, 
section  109, 104  Stat.  2469  (1990) 
reprinted  in  Legislative  History  of 
CAAA,  at  483.  In  contrast,  EPA  cannot 
find — and  the  commenters  do  not  point 
to — any  discussion  of  the  effect  of  the 
cross-reference  to  section 
110(a)(2)p)(ii).  In  light  of  Congress' 
silence,  EPA  believes  that  it  is  more 
reasonable  to  interpret  the  cfoss- 
reference  as  a  scrivener's  error  than  to 
believe  that  Congress  intended  to  make 
such  a  significant  change  in  the  section 
126(b)  State  petition  process  by 
surreptitiously  altering  the  cross- 
reference.  See  In  re  Chateaugay  Corp., 
89  F.3d  at  953  ("where  it  appears  plain 
that  an  error  in  drafting  has  occurred,  so 
that  a  literal  construction  would  make  a 
dramatic  change  in  long-standing  law,  it 
is  both  sensible  and  permissible  for 
judges  to  consider,  in  conjimction  with 
other  factors,  Congress'  complete  silence 
on  the  literal  effect  of  the  change"). 

The  EPA  received  several  comments 
suggesting  that  other  interpretations  of 
section  126(b)'s  cross-reference  to 
section  110(a)(2)(D)(ii)  were  plausible. 
As  discussed  below,  EPA  finds  these 
theories  unpersuasive.  Nevertheless, 
even  if  a  possible  explanation  for  the 
cross-reference  could  be  advanced,  EPA 
retains  the  discretion  to  determine  what, 
in  fact.  Congress  intended.  See  U.S. 
Nat'l  Bank  of  Oregon  v.  Independent 
Insurance  Agents  of  America,  508  U.S. 
439, 461  n.lO  (1993)  (holding  that, 
although  plausible  reasons  to  explain 
Congress'  drafting  choices  can  be 
developed,  "the  best  reading  of  the 
(Federal  Reserve)  Act,  despite  the 
pimctuation  marks,  is  that  Congress  did 
something  else"). 

Some  commenters  suggested  that 
Congress  intended  to  replace  the  section 


126(b)  State  petition  process  with  the 
new  interstate  transport  provisions  of 
sections  176A  and  184,  or,  alternatively, 
that  Congress  required  EPA  to  have  a 
reconunendation  from  a  transport 
commission  established  under  sections 
176 A  or  184  before  acting  on  a  section 
126(b)  petition.  Proponents  of  this 
theory  speculate  that  the  cross-reference 
to  section  110(a)(2)(D)(ii)  may  have  been 
a  deliberate  step  to  achieve  this  result. 
The  EPA  believes  that  the  better 
reasoned  view  is  that  Congress  intended 
sections  176 A  and  184  to  supplement 
the  existing  authorities  provided  to 
address  interstate  transport  in  sections 
126(b)  and  110.  As  discussed  in  greater 
detail  above  in  Section  II.A.1,  this 
interpretation  gives  full  effect  to  all  four 
statutory  provisions.  See  Alabama 
Power  Co.  v.  EPA,  40  F.Sd  450,  455  (D.C. 
Cir.  1994)  (a  statute  "is  to  be  interpreted 
to  give  consistent  and  harmonious  effect 
to  each  of  its  provisions").  In  addition, 
there  is  no  statutory  language  indicating 
that  sections  126(b)  and  110(a)(2)(D)(i) 
are  superseded  by  sections  176A  or  184 
or  that  all  four  provisions  do  not  remain 
in  effect.  Rather,  the  legislative  liistory 
demonstrates  that  Congress  intended  to 
strengthen  EPA's  authority  to  address 
the  problem  of  interstate  pollution  and 
there  is  nothing  to  indicate  that 
Congress  envisioned  sections  176A  or 
184  as  the  exclusive  mechanism  by 
which  to  address  these  issues.  See  S. 
Rpt.  101-228  (on  S.  1630),  Legislative 
History  of  1990  CAAA,  at  8391  ("A 
regional  ozone  transport  commission  is 
one  important  way  to  address  these 
problems  identified  by  modeling  and 
monitoring").  As  a  result,  EPA  reads 
section  176 A  and  184  as  supplementing, 
rather  than  limiting,  the  section  126(b) 
State  petition  process. 

The  EPA  also  received  a  conunent 
that,  if  there  was  a  drafting  error,  it  is 
at  least  as  plausible  that  Congress 
intended  to  refer  to  section 
110(a)(2)(D)(i)(II),  which  requires  SIP 
provisions  to  prevent  significant 
deterioration  of  air  quality  or  to  protect 
visibility.  Another  conunenter  argued 
that  the  cross-reference  was  a  deliberate 
statutory  change  to  limit  the  section 
126(b)  petition  process  to 
implementation  of  the  notification 
requirements  of  section  126(a).  The 
legislative  history,  however,  fails  to 
provide  any  evidence  to  support  either 
theory.  Rather,  it  is  more  plausible  that 
Congress  was  silent  on  the  issue  because 
the  change  in  cross-reference  was  an 
unintended  scrivener's  error.  Further, 
EPA's  interpretation  that  Congress  did 
not  intend  to  limit  the  pre-existing 
section  126(b)  State  petition  process  is 
a  more  narrow  statutory  interpretation 


than  the  theory  that  Congress  intended 
to  limit  section  126(b)  to  either  the 
prevention  of  significant  deterioration 
and  visibility  provisions  of  section 
110(a)(2)(D)(i)(II)  or  the  notification 
requirements  of  section  126(a).  See 
Mova  Pharmaceutical  Corp.,  140  F.3d  at 
1068-69  (remanding  an  FDA  rule  for  a 
"more  narrow  solution"  because,  "when 
[an]  agency  concludes  that  a  literal 
reading  of  a  statute  would  thwart  the 
purposes  of  Congress,  it  may  deviate  no 
further  from  the  statute  than  is  needed 
to  protect  congressional  intent"). 
Finally,  as  noted  previously,  even  if 
either  theory  were  as  plausible  as  EPA's 
interpretation,  the  Agency  remains 
responsible  for  determining  what 
Congress  actually  meant.  See  U.S.  Nat'l 
Bank  of  Oregon  v.  Independent 
Insurance,  508  U.S.  at  461  n.lO. 

Other  commenters  observed  that 
Congress  has  chosen  to  leave  the  statute 
as  enacted  in  1990,  rather  than  amend 
the  cross-reference  in  section  126(b). 
However,  the  post-enactment  legislative 
history  sheds  no  light  on  whether  the 
101st  Congress  intended  to  restrict  the 
section  126(b)  State  petition  process. 
There  could  be  a  host  of  potential 
explanations  for  congressional  inaction, 
ranging  from  ignorance  of  the  mistaken 
cross-reference  to  concern  about 
reopening  the  CAA  and  unraveling  the 
broad  compromise  reached  in  the  1990 
Clean  Afr  Act  Amendments.  As  a  result, 
EPA  finds  this  argument  unpersuasive. 

The  EPA  received  comments  claiming 
that  the  Agency  must  obtain  a  judicial 
ruling  before  interpreting  section  126(b) 
as  a  scrivener's  error.  Other  commenters 
suggested  that  the  only  lawful  route 
would  be  for  EPA  to  request  that 
Congress  revise  the  Act.  The  EPA  does 
not  believe  that  either  approach  is 
required.  Rather,  based  on  the  doctrine 
of  scrivener's  error,  coiuts  have 
repeatedly  affirmed  interpretations  by 
federal  agencies  that  deviate  from  a 
statute's  literal  text  when  necessary  to 
effectuate  Congress'  piupose.  See 
Chemical  Manufacturers  Ass'n  v. 
Natural  Resources  Defense  Council,  470 
U.S.  116, 125-26  (1985)  (upholding 
EPA's  interpretation  that  statutory 
language  forbidding  EPA  to  "modify" 
national  standards  for  the  discharge  of 
toxic  water  pollutants  did  not  preclude 
the  Agency  from  issuing  individualized 
variances  because  a  literalistic  reading 
of  the  statute  would  "make  little 
sense");  Environmental  Defense  Fimd  v. 
EPA,  82  F.3d  at  468  (affirming  EPA's 
interpretation  of  section  176(c)  of  the 
Clean  Air  Act  to  avoid  "absiud  or  futile 
results"). 

The  E3*A  also  received  comments 
arguing  that  the  Agency  unlawfully 
prejudged  this  issue  by  adopting  the 
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scrivener's  error  theory  as  the  basis  for 
the  consent  decree  in  State  of 
Connecticut  v.  Browner ,  No.  98-1376 
(S.D.N. Y.  1998),  which  requires  EPA  to 
take  final  action  on  at  least  the  technical 
merits  of  the  section  126(b)  petitions  by 
April  30, 1999.  However,  paragraph  10 
of  the  consent  decree  expressly  leaves 
open  all  "issue[s]  regarding  the 
substance  and  timing  of  any  remedy  that 
EPA  may  or  should  require  in  response 
to  the  Section  126  petition,"  including 
EPA's  final  interpretation  of  section 
126(b).  State  of  Connecticut  v.  Browner. 
No.  98-1376  (S.D.N. Y.  Oct.  27, 1998) 
(stipulation  and  order  approving 
consent  decree).  Thus,  under  the 
consent  decree,  EPA  retained  the 
discretion  to  deny  the  section  126(b) 
petitions  on  the  ground  that  the  Agency 
lacked  statutory  authority  to  entertain 
them  in  the  first  place.  Accord  Croning 
V.  Browner,  898  F.  Supp.  1052, 1062 
(S.D.N.Y.  1995)  (language  in  consent 
decree  requiring  EPA  to  take  final  action 
on  regidations  did  not  preclude  EPA 
from  determining  that  "regiilations  are 
not  called  for")-  The  Agency  has 
undertaken  a  full  notice  and  comment 
rulemaking  process  and  has 
appropriately  considered  the  comments 
submitted  in  reaching  its  final 
decisions.  As  a  result,  EPA  is  entitled  to 
the  traditional  "presumption  of 
regularity  [that]  supports  the  official 
acts  of  public  officers."  United  States  v. 
Chemical  Foundation,  Inc.,  272  U.S.  1, 
14  (1926). 

Some  commenters  suggested  that 
EPA's  proposed  interpretation  is 
contrary  to  an  Agency  policy  on 
typographical  errors  in  the  1990  Clean 
Air  Act  Amendments.  The  commenters 
cite  to  statements  made  during  a  1993 
rulemaking  on  acid  rain  allowance 
allocations.  13  These  statements 
addressed  only  a  narrow  issue  involving 
the  statutory  interpretation  of  section 
404(e)  and  did  not  purport  to  establish 
an  Agency-wide  policy.  Furthermore, 
unlike  the  issue  at  hand,  EPA 
determined  that  section  404(e)  was 
"clear"  for  purposes  of  the  rulemaking. 
Acid  Rain  Allowance  Allocations  and 
Reserves  Final  Rule,  58  FR  15.634 
15,642  (March  23. 1993).  hi  contrast. 
EPA  believes  that  the  literal  text  of 


13  EPA  stated  that  the  Agency  "acknowledged  the 
redundancy  in  section  404(e)  [of  the  Clean  Air  Act) 
as  enacted,  but  believes  that  the  section  is  clear  as 
to  the  eligibility  requirements.  Therefore  the 
Agency  must  follow  the  statute  as  enacted."  58  FR 
15,634  15,642  (March  23, 1993).  In  a  background 
document,  EPA  further  stated  that  "EPA  accepts  the 
statutory  text  as  written  and  believes  that  it  does 
not  have  the  authority  to  make  the  change  suggested 
by  the  commenter."  EPA  Response  to  PubUc 
Comment  on  Proposed  Acid  Rain  Allowance 
Allocation  Rule,  EPA  Docket  No.  A-92-06,  Doc.  No. 
V-C-1,  at  124  (March  1993). 


section  126(b)  and  110  is  ambiguous 
and  would  create  absurd  results.  As  a 
resiUt.  EPA's  determination  that  section 
126(b)  contains  a  scrivener's  error  is 
consistent  with  all  relevant  Agency 
policy. 

In  sum.  the  cross-reference  to  section 
110(a)(2)(D)(ii)  is  ambiguous  at  best.  A 
literal  reading  of  the  cross-reference  is 
impossible  since  section  110(a)(2)(D)(ii) 
does  not  contain  a  prohibition  and  such 
an  interpretation  woidd  contradict  the 
statute's  logic  and  structure.  Further, 
there  is  no  indication  that  Congress,  in 
renumb«ing  sections  126(b)  and  110. 
intended  to  change  the  section  126(b) 
State  petition  process.  The  evidence 
indicates,  in  contrast,  that  Congress 
wanted  to  enhance  EPA's  ability  to 
address  interstate  air  pollution.  As  a 
result,  EPA  believes  that  its 
interpretation  is  permissible  because  it 
resolves  the  ambiguity  in  the  interplay 
between  sections  126(b)  and 
110(a)(2)(D)  in  a  manner  that 
harmonizes  and  gives  meaning  to  all  of 
their  provisions  and  reasonably 
accommodates  the  piuposes  of  the 
provisions.  See  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837,  844  (1984). 

3.  Interpretation  of  Emits  in  Violation  of 
the  Prohibition  of  Section  110  and 
Integration  of  Section  126  Controls  With 
SIPs/FIPs  Under  the  NOx  SIP  Call 

a.  Interpretation  of  Emits  in  Violation  of 
the  Prohibition  of  Section  110 

In  the  section  126  proposed  rule,  EPA 
explained  its  position  on  how  section 
126  should  be  interpreted  in 
coordination  with  section  110(a)(2)(D), 
and  specifically,  how  the  Agency 
should  act  on  the  section  126  petitions 
in  light  of  the  NOx  SIP  call.  See  63  FR 
56301-56303.  As  proposed,  EPA  is 
structiuing  its  final  action  to  contain:  (1) 
A  series  of  "technical  determinations" 
as  to  which  sources  in  which  States 
named  in  the  petitions  would  emit  in 
violation  of  the  section  110  prohibition 
if  the  State  or  EPA  were  to  fall  off  track 
in  putting  a  timely  and  satisfectory  plan 
in  place  pursuant  to  the  NOx  SIP  call; 
(2)  determinations  that  the  petitions  will 
automatically  be  deemed  granted  or 
denied  on  the  basis  of  certain  specified 
events  and  timing  related  to  state 
submissions  and  EPA  approvals  of  SEP 
revisions  submitted  in  response  to  the 
NOx  SIP  call,  as  well  as  EPA 
promulgations  of  federal 
implementation  plan  provisions;  and  (3) 
the  remedial  requirements  that  will 
apply  to  the  sources  receiving 
affirmative  technical  determinations  if  a 
petition  naming  those  soiuces  is 
ultimately  deemed  granted. 


Nmnerous  parties  have  commented 
on  the  relationship  of  the  section  126 
petitions  to  the  NOx  SIP  call.  One  set  of 
commenters  generally  argues  that  action 
under  the  NOx  SIP  call  does  not 
necessarily  satisfy  the  requirements  of 
section  126  and  asserts  that  EPA  should 
not  dismiss  the  section  126  petitions 
until  sources  have  actually  reduced 
emissions.  Several  commenters  assert 
that  implementation  of  the  NOx  SIP  call 
rule  either  by  the  states  in  their  SIPs  or 
by  EPA  in  Fffs  precludes  a  positive 
finding  imder  §  126.  Another 
commenter  argues  that  it  would  be 
inconsistent  with  the  NOx  SIP  call  for 
EPA  to  make  any  determinations 
r^arding  the  prohibition  of  section 
110(a)(2)P)(i)  other  than  a 
determination  that  the  prohibition  is  not 
being  violated  by  any  source  in  any  state 
that  is  subfect  to  the  SIP  call.  The  EPA 
continues  to  believe  that  its  approach, 
and  the  imderlying  interpretation  of 
sections  110(a)(2)OD)(i)  and  126,  is  the 
most  appropriate  way  to  interpret  and 
reconcile  the  two  provisions,  for  the 
reasons  explained  in  the  proposal  and 
further  detailed  below. 

Section  126  calls  for  relief  where  EPA 
finds  that  soiuces  are  emitting  "in 
violation  of  the  prohibition"  of  section 
110(a)(2)(D)(i).  The  language  of  section 
126  on  its  face,  however,  is  ambiguous 
as  to  what  it  means  for  a  source  to  emit 
in  violation  of  the  prohibition  of  section 
110(a)(2)(D)(i). 

Some  commenters  argue  that  there 
can  be  no  violation  of  the  prohibition  of 
section  110(a)(2)(D)(i)  unless  the 
upwind  state  SIP  contains  an  emission 
limit  that  implements  the  requirement 
of  section  110(a)(2)p)(i)  and  the  source 
is  violating  that  limit.  In  support  of  this 
interpretation,  the  commenters  point  to 
section  126(c),  which  states  that  "it 
shall  be  a  violation  of  this  section  and 
the  applicable  implementation  plan  in 
such  State"  for  a  source  to  operate  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D)  or  section  126.  The 
commenters  also  argue  that  this 
interpretation  makes  sense  in  hght  of 
the  short  time  frame  for  EPA  action 
under  section  126,  consistency  with 
section  110  and  other  provisions,  and 
consistency  with  the  remedy  mider 
section  126(c). 

Other  commenters  appear  to  believe 
that  the  existence  of  an  emissions  limit 
in  a  SIP  implementing  section  110  is 
irrelevant.  They  (either  explicitiy  or 
implicitiy)  take  the  position  that  EPA 
may  find  that  a  source  is  emitting  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D)(i)  for  any  source  that  is 
contributing  significantly  to 
nonattaiiunent  or  interfering  with 
maintenance  downwind  if  either:  (a)  the 
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SIP  fails  to  limit  those  emissions,  or;  (b) 
the  SIP  limits  the  emissions,  but  the 
source  is  violating  those  limits. 

The  EPA  does  not  agree  with  either  of 
these  interpretations.  Rather,  EPA 
interprets  section  126  to  provide  that  a 
source  is  emitting  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(i) 
where  the  applicable  SIP  fails  to 
prohibit  (and  EPA  has  not  remedied  this 
failure  through  a  FIP)  a  quantity  of 
emissions  firom  that  source  that  EPA  has 
determined  contributes  significantly  to 
nonattainment  or  interferes  with 
maintenance  in  a  downwind  state. 
Several  conunenters  support  EPA's 
approach. 

The  ambiguity  of  the  language  of 
section  126  raises  at  least  three  related 
questions.  The  meaning  of  "emit  in 
violation  of  the  prohibition"  is 
ambiguous.  As  a  consequence,  it  is  not 
clear  how  Congress  intended  sections 
110(a)(2)(D)(i)  and  126  to  work  together 
under  the  CAA,  and  specifically,  it  is 
unclear  how  an  approved  SIP  provision 
implementing  section  110(a)(2)(D)(i)  or 
compliance  with  a  SIP  call  to 
implement  section  110(a)(2)(D)(i)  affects 
section  126  petitions  alleging  that 
sources  are  emitting  in  violation  of  the 
prohibition  of  section  110{a){2)P)(i). 

The  EPA  believes  that  there  are 
several  key  factors  to  consider  in 
attempting  to  resolve  these  questions. 
First,  of  course,  is  the  language  of  the 
provisions,  to  the  extent  ibat  it  can  be 
read  to  support  one  interpretation  over 
another.  A  second  key  consideration  is 
the  purpose  of  section  126  in  light  of  the 
problem  it  was  designed  to  solve  as 
indicated  by  the  legislative  history. 
Third,  it  is  appropriate  to  take  into 
accoimt  the  existence  of  other 
provisions  in  the  CAA  and  to  interpret 
sections  126  and  110(a)(2)(D)(i)  in  a 
manner  that  gives  those  sections  full 
force  and  effect,  without  creating 
redundancy  with  any  other  provision. 
Finally,  in  analyzing  the  role  of  direct 
controls  on  sources  through  section  126 
findings  vis-a-vis  controls  on  sources 
throu^  SIPs,  it  is  useful  to  consider 
how  these  two  different  mechanisms  fit 
into  the  federal-state  system  for  air 
pollution  control  established  under 
Title  I.  Taking  all  of  these 
considerations  into  accoimt,  EPA 
believes  that  the  best  interpretation  of 
section  126  is  that  it  authorizes  a 
downwind  state  to  petition  EPA  to 
control  emissions  from  upwind  sources 
where  the  upwind  SIP  is  inadequate  to 
comply  with  the  requirements  of  section 
110(a)(2)(D)(i),  but  that  where  the  SIP 
establishes  adequate  controls  on 
interstate  transport  and  a  source  is 
violating  those  requirements,  the 
appropriate  remedies  are  provided  in 


sections  113  and  304  of  the  Act  not 
section  126. 

Focusing  first  on  the  language  of  the 
provisions,  EPA  believes  that  it  is 
reasonable  and  appropriate  to  interpret 
the  prohibition  of  section  110{a)(2)(D)(i) 
as  a  prohibition  on  emission  of  a 
quantity  of  pollutants  that  would 
contribute  significantly  to 
nonattainment  in  or  interfere  with 
maintenance  by  another  state.  In 
essence,  it  is  a  prohibition  on  excessive 
interstate  transport  of  air  pollutants.  The 
state  is  responsible  for  implementing 
the  prohibition  by  barring  such 
excessive  emissions  in  the  SIP.  Thus, 
EPA  believes  a  reasonable  interpretation 
is  that  where  the  state  has  failed  to 
implement  the  prohibition,  the  SIP 
allows  excessive  transport  of  pollutants, 
the  prohibition  is  violated,  and  a  soiirce 
emitting  such  quantities  of  pollutants  is 
emitting  in  violation  of  the  prohibition. 

Where  the  state  has  adopted  SIP 
provisions  barring  such  emissions,  but 
the  source  is  violating  those  limits,  it  is 
less  clear  whether  the  prohibition  on 
excessive  interstate  transport  has  been 
violated  and  hence  whether  the  source 
is  in  violation  of  the  prohibition.  The 
EPA  believes  it  is  most  reasonable  to 
read  section  126  not  to  encompass  this 
situation,  for  the  reasons  explained 
below. 

The  EPA  also  rejects  the  more 
restrictive  interpretation  that  section 
126  only  applies  where  a  state  has 
adopted  SDP  provisions  to  control 
interstate  transport  of  pollutants,  EPA 
has  approved  those  SIP  provisions,  and 
soiuces  are  violating  those  provisions. 
Section  110(a)(2)(D)(i)  itself  does  not 
directly  establish  any  emissions 
limitations  applicable  to  a  particular 
source.  The  emissions  limitations  on 
which  the  commenters  are  focusing  are 
the  requirements  of  the  SIP,  not  of 
section  110(a)(2)(D)(i).  Looking  just  at 
the  specific  language  of  the  two 
provisions,  EPA  believes  that  the  better 
interpretation  of  the  language  of  section 
126  is  that  it  refers  to  the  actual 
functional  prohibition  of  section 
110{a)(2)(D)(i),  which  bars 
impermissible  interstate  transport, 
rather  than  the  specific  provisions 
through  which  states  implement  that 
prohibition,  the  emissions  limitations 
for  individual  sources  contained  in  an 
approved  SIP.  As  explained  above,  a 
source  would  be  in  violation  of  the 
prohibition  of  section  110  where  the 
applicable  SIP  failed  to  bar  excessive 
interstate  transport  of  air  pollutants. 
EPA  believes  that  its  interpretation  is  a 
reasonable  reading  of  the  reference  in 
section  126  to  emitting  in  violation  of 
the  prohibition  of  section  110,  and  in 
light  of  the  ambiguity  of  the  statutory 


language,  EPA's  interpretation  is  subject 
to  deference  imder  Chevron. 

llie  clear  purpose  of  section  126  is  to 
provide  a  tool  for  downwind  states  to 
achieve  reductions  in  interstate 
pollution  transport.  See  discussion 
above  in  section  II.A.l.  The  history  and 
current  manifestation  of  interstate 
pollution  problems  emphasize  that  such 
a  tool  is  needed  to  address  the  situation 
where  upwind  states  have  not  designed 
their  SIPs  to  account  for  the  effects  of 
emissions  from  sources  in  those  states 
on  downwind  areas.  See  discussion  in 
Sections  II.A.l.  and  LB.  In  short,  as 
Congress  recognized  in  adopting  all  of 
the  interstate  transport  provisions  in  the 
CAA,  the  interstate  pollution  problem 
stems  fi-om  inadequate  SIPs,  not 
inadequate  compliance  with  adequate 
SIP  requirements.  This  characterization 
of  the  problem  is  supported  by  the 
numerous  descriptions  of  the  interstate 

{)ollution  problem  in  the  1977  and  1990 
egislative  histories,  all  of  which 
explicitly  or  implicitly  refer  to  the  lack 
of  upwind  limitations  and  none  of 
which  mentions  sources'  violation  of 
upwind  SIP  limits.'*  Furthermore,  it  is 
reasonable  to  assume  that  Congress 
intended  to  create  a  tool  that  woiild 
attack  the  problem  Congress  recognized. 
This  supports  the  conclusion  that 
Congress  intended  section  126  to  apply 
where  upwind  states'  SIPs  are 
inadequate,  not  (and  certainly  not  only) 
where  sources  are  violating  adequate 
SlPprovisions. 

The  EPA's  interpretation  is  also 
consistent  with  Congress'  explanation  of 
section  126  in  the  legislative  history.  In 
the  course  of  adopting  the  1990 
Amendments,  the  Senate  Conmiittee 
described  section  126  as  allowing  a 


"  See.. e.g.,  S.  Comm.  on  Envt.  and  Public  Works, 
Clean  Air  Act  Amendments  of  1977,  S.  Rep.  95- 
127,  95th  Cong.,  1st  Sess.  41  (1977),  reprinted  in  3 
1977  Legislative  History,  1415  (noting  that  the  1970 
Act  failed  to  specify  any  abatement  procedure  if  a 
source  in  one  state  emitted  air  pollutants  that 
adversely  affected  another  state,  and  "(ajs  a  result, 
no  interstate  enforcement  actions  have  taken  place, 
resulting  in  serious  inequities  among  several  States, 
where  one  State  may  have  more  stringent 
implementation  plan  requirements  than  another 
state;"  H.  Rep.  95-294,  95th  Cong.,  1st  Sess.  at  331 
(1977),  reprinted  in  4  1977  Legislative  History  at 
2798  ("This  petition  process  is  intended  to 
expedite,  not  delay,  resolution  of  interstate 
pollution  conflicts.");  S.  Rep.  101-228  at  48, 
reprinted  in  V  1990  L^slative  History  at  8388 
("The  transport  problem  in  the  northeast,  and 
perhaps  other  regions  as  well,  is  serious  enough 
that  additional  efforts  must  be  made  on  an  interstate 
basis  to  control  emissions,  including  emissions 
from  attainment  areas.");  id.  at  49,  8389  ("The 
model  suggests  that  even  if  all  emissions  sources 
were  eliminated  within  the  tri-state  area  (New  York, 
New  Jersey  and  Connecticut],  violations  of  the 
ozone  standard  would  still  occur.  This  means 
substantial  reductions  in  emissions  from  areas 
upwind  from  the  New  York  metropolitan  area  must 
be  achieved  if  this  area  is  to  attain  the  air  quality 
standards."). 
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downwind  state  to  complain  about  "a 
defect  in  the  offending  State's  SIP." 
Senate  Committee  Report,  75-76,  Leg. 
Hist.  V.  8415-8416.  A  source's  violation 
of  adequate  SIP  requirements  is 
certainly  not  s)rnon)rmous  with  a  defect 
in  the  SIP  itself. 

In  addition,  there  is  litde  or  no 
piirpose  to  establishing  a  process  for 
downwind  states  to  petition  EPA  to  find 
that  upwind  sources  are  violating  their 
SIP  requirements  because  other  sections 
of  the  Clean  Air  Act  provide  ample 
authority  for  states,  citizens  and  EPA  to 
directly  enforce  approved  SIP 
provisions  against  sources  violating 
those  provisions.  This  objection  applies 
even  more  forcefully  against  the  most 
limited  interpretation  advocated  by 
some  commenters,  in  which  the  sole 
purpose  of  the  petition  process  under 
section  126(b)  and  (c)  is  to  allow  states 
to  petition  EPA  to  find  that  a  source  is 
violating  its  emissions  limitations  under 
an  approved  SIP.  Upon  making  such  a 
finding,  EPA  could  then  allow  the 
source  up  to  three  years  to  come  into 
compliance  with  its  emissions 
limitations.  Yet  there  is  no  need  to  have 
a  petition,  public  hearing,  and  EPA 
determination  simply  to  enforce  existing 
SIP  limits,  as  the  CAA  elsewhere 
provides  a  quite  sufficient  and  much 
simpler  set  of  remedies  for  violation  of 
an  approved  SIP  provision.  Under 
section  113,  upon  finding  that  any 
person  is  in  violation  of  any 
requirement  of  an  approved  SIP,  EPA 
has  the  authority  to  enforce  the 
requirement  by  issuing  an  order  to 
comply,  issuing  an  administrative 
penalty  order,  or  bringLog  a  civil  action. 
In  addition,  any  person  (which  includes 
states)  may  bring  a  citizen  suit  against 
any  person  in  violation  of  any 
requirement  of  an  approved  SIP.  Section 
304(a),  (f);  see  also  section  302.  These 
provisions  provide  more  direct  and 
likely  quicker  recourse  against  a  source 
that  is  violating  its  SIP-imposed 
emission  limits.  In  bringing  suit  under 
the  citizen  suit  provisions,  a  state  could 
act  independent  of  EPA  action. 
Moreover,  these  tools  for  enforcement  of 
SIP  requirements  were  available  under 
the  1977  Clean  Air  Act,  which 
contained  both  sections  113  and  304  in 
substantively  similar  form  to  the  present 
versions.  In  adopting  section  126  in 
1977  and  strengthening  it  in  1990, 
Congress  clearly  intended  the  petition 
process  to  play  a  significant  role  in 
addressing  the  interstate  pollution 
problem.  See  discussion  above  in 
section  n.A.l.  To  the  extent  that  section 
126  is  used  to  enforce  SIP  violations,  the 
petition  process  would  not  be  serving 
such  a  role.  Furthermore,  under  the 


commenters'  most  limited 
interpretation,  the  petition  process 
would  instead  provide  no  authority  at 
all  to  address  interstate  pollution 
beyond  what  is  already  provided 
elsewhere  in  the  Act  through  arguably 
more  effective  mechanisms.  In  contrast, 
using  the  section  126  petition  process 
where  a  state  has  failed  to  adopt 
adequate  SIP  provisions  serves  the 
luiique  role  of  allowing  a  downwind 
state  to  force  EPA  consideration  of  the 
problem  and  potentially  achieve 
emissions  reductions  directly  from 
sources,  without  the  need  to  depend  on 
action  by  the  upwind  state. 

In  determining  how  Congress 
intended  section  126  to  operate  both  in 
the  absence  of  an  adequate  SIP  and 
when  a  state  is  complying  with  the 
section  110  SIP  requirements,  it  is  also 
important  to  consider  the  role  under 
Title  I  of  state  planning  and  control 
efforts  in  the  form  of  SIPs,  versus 
imposition  of  direct  federal  controls.  In 
Title  I  of  the  Act,  Congress  has 
established  a  cooperative  federalism 
approach  in  whidi  air  pollution 
planning  and  control  occurs  largely  at 
the  state  level.  Under  Title  I,  states  are 
primarily  responsible  for  determining 
the  mix  of  control  measures  necessary  to 
achieve  the  NAAQS,  while  the  federd 
government  sets  the  uniform  national 
goals  and  ensures  that  states  act  to  meet 
them.  Train  v.  NRDC,  421  U.S.  60 
(1975).  Section  126  is  somewhat 
uniisual  in  Title  I  in  that  it  authorizes 
EPA  to  control  sources  direcdy,  rather 
than  providing  a  means  for  EPA  to 
encourage  states  to  control  those 
soiut^es.  In  that  sense,  it  is  similar  to  the 
provisions  for  federal  implementation 
plans  in  section  110(c).  With  both  of 
these  provisions.  Congress  provided 
tools  for  direct  federal  action  to  address 
serious  feiliues  of  state  action. 
Nevertheless,  Congress'  clear  preference 
throughout  Title  I  is  that  states  are  to 
decide  and  plan  how  they  will  control 
their  sources  of  air  pollution,  and  the 
mechanism  for  imposing  those  controls 
at  the  state  level  is  SIPs.  As  noted  above, 
states,  EPA  and  citizens  have  the 
authority  to  directly  enforce  violations 
of  an  approved  SIP.  Thus,  where  a  SIP 
is  adequate  but  a  soiuce  is  violating  its 
provisions,  it  would  be  counter  to  the 
cooperative  federalism  structure  of  the 
Act  and  would  serve  no  purpose  to 
essentially  replace  those  adequate  SIP 
limits  with  redundant  direct  federal 
controls  on  a  source.  In  contrast,  where 
a  state  has  failed  to  adopt  adequate  SIP 
provisions  in  the  first  place,  it  makes 
sense  to  provide  an  alternative 
mechanism  to  direcdy  achieve  the 
necessary  emissions  reductions  from  the 


sources.  A  state  would  always  be  free  to 
regidate  the  sources  itself  in  that 
instance  by  revising  its  SIP  to  include 
the  necessary  emission  limits.  EPA 
believes  that  this  understanding  of 
Congress'  overall  design  for  air 
pollution  control  supports  EPA's 
interpretation  that  section  126  is 
intended  to  be  used  only  to  address  the 
situation  where  the  SIP  fails  to  prohibit 
sources  from  emitting  impermissible 
amoimts  of  transported  air  pollutants. 
Thus,  imder  this  view,  a  source  is 
emitting  in  "violation  of  the  prohibition 
of  section  110(a){2)CD){i)  under  section 
126  when  the  applicable  SIP  fails  to 
limit  the  emissions  prohibited  under 
section  110(a)(2)(D)(i). 

In  support  of  the  most  limited 
interpretation  that  there  is  no  violation 
of  the  prohibition  absent  an  approved 
SIP  provision  limiting  the  source's 
emissions,  commenters  point  to  the 
language  of  section  126(c),  which  states 
that  "it  shall  be  a  violation  of  this 
section  and  the  applicable 
implementation  plan  in  such  State"  for 
a  soiutre  to  operate  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)  or 
section  126.  They  claim  that  the 
reference  to  a  violation  of  a  SEP  supports 
the  interpretation  that  section  126  only 
applies  where  there  is  an  approved  SIP 
provision  in  place.  However,  if  a  source 
is  emitting  in  violation  of  an  emission 
limitation  in  a  SIP,  there  is  no  question 
that  the  source  is  in  violation  of  the  SIP. 
The  language  in  section  126  stating  that 
"it  shall  be  a  violation  of  *  *  *  the 
applicable  implementation  plan"  for  a 
source  to  emit  in  violation  of  the 
prohibition  of  section  110(a)(2)(D) 
serves  no  legal  purpose  where  the 
source  is  already  direcdy  violating  a  SIP 
requirement.  In  contrast,  undet  EPA's 
interpretation,  section  126  deems  a 
source's  emissions  to  be  a  violation  of 
the  applicable  SIP  (as  well  as  of  section 
126)  where  the  SIP  itself  does  not  bar 
the  source's  emissions  but  the  emissions 
significantly  contribute  to 
nonattainment  downwind.  This 
interpretation  gives  legal  effect  to  the 
language  in  section  126  and  is 
consistent  with  Congress'  purpose  of 
providing  a  tool  for  downwind  states 
and  EPA  to  use  to  impel  upwind 
soiut»s  to  reduce  transported  emissions. 

Nor  does  EPA  agree  with  the 
commenter's  argument  that  EPA's 
interpretation  is  inconsistent  with  the 
remedy  under  section  126(c).  The 
commenter  asserts  that  because  a  source 
must  comply  within  three  months  of  a 
finding  or  cease  operating,  the  remedy 
makes  no  sense  in  the  absence  of  an 
approved  SIP  provision.  However, 
section  126(c)  also  provides  that  the 
three  month  deadline  only  applies  if 
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EPA  does  not  establish  an  alternative 
schedule  for  the  source  to  come  into 
compliance.  EPA  may  give  a  source  up 
to  three  years  to  comply  with  the 
prohibition  in  section  110(a)(2)(D),  as 
long  as  the  source  meets  emissions 
limitations  and  compliance  schedules 
containing  increments  of  progress  set  by 
EPA.  The  commenter  feiils  to  explain 
why  this  scheme  "makes  no  sense."  In 
EPA's  view,  up  to  three  years  for 
compliance  is  generally  a  reasonable 
amount  of  time  that  should  not  imduly 
burden  sources  and  is  consistent  with 
the  timeframes  for  implementation  of 
many  federal  and  state  air  pollution 
requirements.  This  is  a  periFectly 
rational,  if  potentially  stringent,  means 
of  assuring  continued  progress  on 
something  that  Congress  viewed  as  a 
serious  pollution  problem. 

Commenters  also  assert  that  their 
interpretation  is  the  only  interpretation 
that  is  consistent  with  section 
110(a)(2)(D)(i)  and  other  provisions  of 
the  Act.  They  argue  that  states  have  the 
primary  responsibility  for  regulating 
their  sources  under  section  110,  and  if 
the  states  fail  to  do  so,  EPA's  recourse 
is  provided  in  sections  110(k)  (allowing 
EPA  to  call  for  revision  of  an  inadequate 
SIP),  llO(m)  (allowing  EPA  to  impose 
sanctions)  and  110(c)  (allowing  EPA  to 
promulgate  a  Federal  implementation 
plan).  EPA  emphatically  agrees  that  a 
SDP  call  under  sections  110(a)(2)(D)(i) 
and  110(k)(5)  is  an  alternative  means  for 
EPA  to  address  interstate  pollution 
transport.  However,  commenters 
overlook  the  unique  role  of  section  126, 
which  is  designed  to  provide  recourse  to 
downwind  states  where  both  upwind 
states  and  EPA  have  failed  to  act.  As 
disciissed  above,  no  progress  had  been 
made  on  interstate  transport  problems  at 
the  time  of  enactment  of  both  the  1977 
and  1990  Amendments.  Section  126 
provides  a  tool  for  downwind  states,  the 
entities  with  most  at  stake,  to  force  EPA 
to  confront  the  issue  directly.  It  also  sets 
up  an  abbreviated,  and  hence 
potentially  faster,  process  to  achieve 
emission  reductions.  Under  the  SIP 
process,  EPA  must  direct  a  state  to 
revise  its  SIP  to  comply  with 
110(a)(2)(D),  and  then  perhaps  find  that 
the  state  has  failed  to  comply,  impose 
sanctions,  and  finally  promulgate  a 
Federal  implementation  plan,  all  of 
which  could  potentially  stretch  out  for 
many  years.  In  contrast  Congress 
required  very  expeditious  EPA  action  on 
a  petition  and  from  three  months  up  to 
three  years  for  sources  to  comply.  It  is 
perfectly  reasonable  for  Congress  to 
have  established  section  126  as  an 
alternative  mechanism  under  the  Clean 
Air  Act  to  address  the  interstate 


pollution  problem,  just  as  it  did  again  in 
adopting  sections  176 A  and  184.  To 
provide  alternatives,  the  various 
interstate  transport  provisions  are 
necessarily  different  from  each  other 
and  from  other  provisions  of  the  Act, 
but  that  does  not  make  them 
inconsistent  with  other  provisions  of  the 
Act. 

Finally,  commenters  argue  that  their 
interpretation  makes  sense  because 
Congress  only  gave  the  Agency  60  days 
after  receipt  of  the  petition  to  hold  a 
public  hearing  on  the  petition  and  act  to 
grant  or  deny  the  petition.  They  assert 
that  this  short  time  frame  indicates  that 
Congress  anticipated  the  decision  would 
be  a  fairly  simple  administrative  task  of 
determining  whether  a  source  is 
violating  a  SIP  requirement.  EPA  views 
the  significance  of  these  requirements 
differently.  First,  the  requirement  to 
hold  a  hearing  bolsters  EPA's 
interpretation  of  section  126  because  a 
hearing  would  serve  no  purpose  here 
under  the  commenter's  interpretation. 
Whether  a  source  is  violating  an 
emission  limitation  is  a  straightforward 
compliance  determination.  ^A  makes 
such  determinations  on  a  daily  basis 
without  going  through  a  public  hearing 
process,  and  such  a  process  would 
provide  no  benefit.  Second,  the  short 
time  frame  for  a  determination  is  an 
indication  of  Congress'  intent  to 
produce  action  on  the  interstate 
pollution  issue.  In  section  307(dKlO)  of 
the  Act,  Congress  expressly  provided  a 
generic  time  extension  for  EPA  action 
on  certain  rules  listed  under  section  307 
to  address  the  possibility  that  some  of 
the  deadlines  imder  the  Act  might  be 
too  short  to  allow  EPA  to  complete  the 
rulemaking  process.  This  indicates  that 
Congress  did  not  necessarily  link  short 
deadlines  for  action  under  section 
307(d)  with  less  complex  or  substantive 
proceedings,  and  where  a  short  deadline 
may  threaten  the  integrity  of  the 
rulemaking  process.  Congress  was 
willing  to  extend  the  deadline.  A  short 
deadline  for  EPA  action  corresponds 
better  with  Congress'  assessment  of  the 
urgency  of  the  problem  than  the  time 
needed  by  EPA  to  carry  out  the 
mandate,  and  thus  such  a  deadline 
should  not  be  assiuned  to  signal  a 
simple  task  for  the  Agency. 

A  commenter  also  stated  that  "[iln  the 
NPR,  EPA  acknowledges  that  the  section 
126  language  requires  a  violation  of  a 
SIP  provision  implementing  section 
110(a)(2)(D)(i)  before  a  section  126 
finding  can  be  made.  63  Fed.  Reg.  at 
56302."  EPA  is  not  certain  to  which 
particular  statement  the  commenter  is 
referring.  The  commenter  may  be 
referencing  out  of  context  the  last  clause 
of  a  sentence  describing  EPA's  rationale 


for  not  granting  a  petition  if  either  the 
State  is  adhering  to  the  NOx  SIP  call 
schedule  for  submission  of  an 
approvable  SIP  revision  and  EPA  is 
acting  speedily  to  approve  the  SIP,  or  if 
EPA  has  promulgated  a  FIP  for  the  State. 
EPA's  statement  regarding  whether  a 
source  "emits  or  would  emit  in 
violation  of  the  prohibition"  alluded  to 
how  EPA  should  interpret  section  126 
in  light  of  the  interplay  with  the  NOx 
SIP  call  under  section  110(a)(2)(D).  EPA 
rejects  the  notion  that  any  statement  in 
the  NPR  constitutes  the 
"acknowledgment"  claimed  by  the 
commenter. 

Overall,  commenters  advocating  the 
most  limited  interpretation  would 
reduce  what  is  perhaps  the  most 
powerful  tool  in  the  Clean  Air  Act  to 
address  interstate  pollution  to  a 
redundant  mechanism  to  enforce 
limitations  that  states  have  already 
included  in  their  SIPs.  Under  their 
interpretation  section  126  is  a  tool  to  fix 
a  nonexistent  problem.  No  commenter 
on  the  NOx  SIP  call  or  this  section  126 
rulemaking  has  claimed  that  the 
northeastern  ozone  problem  is  due  in 
any  part  to  sources'  noncompliance 
with  emission  limitations  contained  in 
upwind  states'  SIPs.  The  commenters' 
interpretation  of  section  126  does  not 
comport  with  Congress'  aim  of 
establishing  and  strengthening  a  means 
for  downwind  states  to  enlist  EPA's 
assistance  to  require  the  upwind 
reductions  needed  for  the  downwind 
states  to  meet  air  quality  standards. 

b.  Integration  of  Section  126  Controls 
With  SIPs/FIPs  Under  the  NOx  SIP  Call 

EPA's  interpretation  of  "emitting  in 
violation  of  the  prohibition"  provides 
direction  for  how  EPA  should  act  on  the 
section  126  petitions  in  light  of  the  NOx 
SIP  call,  as  for  both  actions  EPA  is 
operating  on  basically  the  same  set  of 
facts  regarding  the  same  pollutants  and 
largely  the  same  amounts  of  upwind 
reductions  affecting  the  same 
downwind  states.  First,  it  follows  that  if 
a  state  had  already  adopted  a  SIP 
revision  in  response  to  the  NOx  SIP  call 
providing  for  sources  to  reduce  their 
emissions  at  a  future  date  and  EPA  had 
approved  the  revision  as  adequate  to 
meet  the  requirements  of  section 
110(a)(2)p)(i),  EPA  would  not  find  that 
a  soiut:e  in  that  state  was  emitting  in 
violation  of  the  prohibition  of  section 
110(a)(2)P)(i).i^  Similarly,  if  a  state  had 


"  Of  course,  compliance  with  a  SIP  call  based  on 
section  110(a)(2)(D)(i)  only  means  that  a  state  has 
adequately  prohibited  excessive  emissions  of 
transported  pollutants  for  the  particular  set  of  facts 
analyzed  under  the  SIP  call.  For  example,  if  a 
downwind  state  that  had  not  been  considered  a 
recipient  of  an  upwind  state's  emissions 
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failed  to  adopt  a  SIP  revision  in 
response  to  the  NOx  SIP  call  and  EPA 
had  responded  with  a  FTP,  the  FIP 
woidd  bar  the  excessive  emissions  of 
transported  pollutants  and  hence 
sources  in  the  state  would  not  be 
emitting  in  violation  of  the  section  110 
prohibition.  EPA  believes  it  also  follows 
that  if  states  are  currently  subject  to  a 
schedule  for  compliance  with  a  SIP  call 
to  correct  an  inadequacy  imder  section 
110(a)(2)(D)(i),  and  states  have  not  yet 
slipped  off  track  in  terms  of  compliance 
with  the  schedule,  it  is  appropriate  for 
EPA  to  defer  making  a  finding  as  to 
whether  sources  in  the  state  are  emitting 
in  violation  of  the  prohibition  of  section 
110(a){2)p)(i). 

The  premise  of  the  NOx  SIP  call  is 
that  a  number  of  state  SIPs  fail  to  limit 
emissions  to  prevent  the  excessive 
interstate  pollution  transport  prohibited 
by  section  110(a)(2)(D){i).  The  purpose 
of  the  NOx  SEP  call  is  to  require  the 
states  to  revise  their  SIPs  to  comply 
with  section  110(a)(2)(D).  Pursuant  to 
the  NOx  SIP  call,  there  is  an  explicit 
and  expeditious  schedule  for  states  to 
meet  their  section  110(a)(2)(D)(i) 
obligations.  EPA  has  also  proposed  a 
FIP  to  bar  the  excessive  emissions  of 
transported  pollutants  for  each  state  that 
fails  to  meet  the  schedule  established  in 
the  NOx  SIP  call,  and  EPA  could 
finalize  the  FIP  by  November  30, 1999. 
As  long  as  both  states  and  EPA  are  on 
track  in  terms  of  complying  with  the 
substance  and  timing  of  the  NOx  SIP 
call,  EPA  believes  it  is  appropriate  to 
interpret  section  126  to  allow  EPA  to 
defer  making  a  finding  with  respect  to 
sources  in  those  states. 

It  further  follows  that  once  a  state  has. 
missed  a  deadline  under  the  schedule 
and  EPA  has  not  corrected  the  SIP 
inadequacy  with  a  FIP,  it  is  reasonable 
to  find  at  that  point  that  soiut:es  in  the 
state  are  emitting  in  violation  of  the 
prohibition  because  the  applicable  SIP 
fails  to  limit  interstate  transport  and  the 
state  has  failed  to  correct  the 
inadequacy  in  the  timeframe  established 
under  the  SIP  call.  It  also  follows  that 
EPA  could  not  find  that  sources  in  the 
state  are  not  emitting  in  violation  of  the 
prohibition  of  section  110(a){2)(D)(i)  and 
deny  the  petitions  now  simply  because 
EPA  has  issued  a  SIP  call,  as  one 
commenter  suggests.  The  key  criterion 
under  EPA's  interpretation  of  sections 
126  and  110(a)(2)(D)(i)  is  the  existence 


subsequently  brought  a  petition  under  section  126, 
or  a  downwind  state  that  had  been  considered  a 
recipient  under  the  SIP  call  produced  new  data 
showing  a  different  level  of  contribution  or  other 
new  facts,  compliance  with  the  earlier  SIP  call 
would  not  be  determinative  regarding  whether  the 
upwind  sources  were  emitting  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(i). 


of  provisions  in  an  applicable 
implementation  plan  to  control 
initerstate  transport.  Issuance  of  the  SIP 
call  with  a  schedule  for  correcting  the 
deficiency  is  sufficient  to  allow  EPA  to 
defer  a  final  decision  on  granting  or 
denying  the  petitions  as  long  as  the 
states  have  not  missed  a  deadline  under 
that  schedule.  It  is  not  a  sufficient  basis, 
however,  on  which  to  assume  that  the 
required  provisions  controlling 
interstate  transport  will  necessarily  be 
adopted  by  the  state  or  EPA  within  the 
required  tirneframe,  and  hence  to 
assume  that  soiux:es  are  not  emitting  in 
violation  of  the  prohibition  of  section 
110. 
EPA  believes  that  it  is  reasonable  to 
^  make  technical  determinations  at  this 
time  that  absent  timely  action  imder  the 
NOx  SIP  call,  sources  covered  by  the 
petitions,  which  are  in  states  subject  to 
the  SIP  call,  will  emit  in  violation  of  the 
prohibition  of  section  110(a)(2)P)(i). 
Hence,  if  states  or  EPA  fail  to  act  on  the 
schedule  established,  the  petitions  will 
automatically  be  deemed  granted,  and  if 
states  and  EPA  meet  the  schedule 
established,  the  petitions  will 
automatically  be  deemed  denied. 
Specifically,  today's  action  provides 
that  for  each  soiuce  for  which  EPA  has 
made  an  affirmative  technical 
determination,  EPA  will  be  deemed  to 
have  found  that  the  source  emits  or 
would  emit  NOx  in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(i) 
imder  the  following  circiunstances.  '* 
First,  the  finding  is  deemed  to  be  made 
for  such  sources  in  a  state  if  by 
November  30, 1999,  EPA  has  not  either 
(a)  proposed  to  approve  a  state's  SIP 
revision  to  comply  with  the  NOx  SIP 
call  or  (b)  promulgated  a  FIP  for  the 
state.  Second,  the  finding  is  deemed  to 
be  made  for  such  sources  in  a  state  if  by 
May  1,  2000,  EPA  has  not  either  (a) 
approved  a  state's  SIP  revision  to 
comply  with  the  NOx  SIP  call  or  (b) 
promulgated  implementation  plan 
provisions  meeting  the  section 
110(a)(2)(D)(i)  requirements.  Upon 
EPA's  approval  of  a  state's  SIP  revision 
to  comply  with  the  NOx  SIP  call  or 
promulgation  of  a  FIP,  the 
corresponding  portions  of  the  petitions 
will  automatically  be  deemed  denied. 
Also,  if  a  finding  is  deemed  to  be  made, 
it  will  be  deemed  to  be  withdrawn,  and 
the  corresponding  portions  of  the 
petitions  will  also  be  deemed  to  be 
denied,  upon  EPA's  approval  of  a  state's 
SIP  revision  to  comply  with  the  NOx 


'•while  these  findings  would  be  made 
automatically  without  further  EPA  action,  EPA 
would  promptly  publish  a  notice  in  the  Federal 
Register  notifying  affected  soim:es  and  other 
interested  parties  that  the  findings  had  been  made. 


SIP  call  or  promulgation  of  a  FIP.  See 
Section  n.B  for  further  discussion  of  the 
basis  for  EPA's  technical 
determinations. 

This  coordinated  approach  to 
addressing  the  overlapping  section  126 
petitions  and  the  NOx  SIP  call  is  also  a 
practical  way  to  implement  both  of 
these  provisions  in  the  same  time 
period,  as  the  timing  of  the  SIP  call  and 
the  consent  decree  have  required  EPA  to 
do  here.  Several  commenters  have 
suggested  that  EPA  address 
coordination  with  the  NOx  SIP  call 
through  either  retaining  the  section  126 
petitions  as  a  backstop  imtil  the  SIP 
provisions  are  implemented  (possibly 
by  "stajring"  action  on  the  petitions),  or 
treating  timely  implementation  of  the 
FIP  or  SIP  as  alternative  "increments  of 
progress"  under  section  126.  However, 
each  ofthese  approaches  would  raise 
practical  problems  by  subjecting  sources 
to  differing  emission  control 
requirements — e.g.,  one  set  bom  an 
approved  SIP  and  the  other  from  the 
section  1 26  remedy.  This  would  be 
particularly  problematic  for  sources  in 
states  that  choose  different  control 
options  fitim  those  selected  by  EPA 
under  the  section  1 26  petitions  and 
could  potentially  significantly  increase 
the  overall  burden  of  reducing  interstate 
transport  of  pollutants  imder  the  NOx 
SIP  call  and  the  section  126  petitions. 

The  practical  problems  with  the 
commenters'  suggested  approaches  stem 
from  the  fact  that  the  controls  adopted 
by  upwind  states  in  their  SIPs  may  well 
not  be  identical  to  the  controls 
identified  by  EPA  under  section  126. 
The  SIP  may  control  different  sources,  ■ 
and  may  impose  looser,  or  no,  controls 
on  at  least  some  of  the  sources  also 
covered  by  section  126.  Accordingly,  it 
may  not  be  feasible  to  treat  the  SIP 
controls  as  increments  of  progress  under 
section  126.  In  addition,  if  the  SIP 
controlled  different  sources  or  imposed 
looser  controls  on  the  sources  covered 
by  section  126,  the  section  126  sources 
would  still  be  obliged  to  implement  the 
section  126  controls  in  time  for  the  May 
1,  2003  deadline.  The  section  126 
sources  would  need  to  take  this  action 
because  otherwise,  if  the  sources 
covered  under  the  SIP  did  not 
implement  their  SIP  controls,  the 
section  126  sources  would  be 
responsible  for  having  their  controls  in 
place  as  soon  as  the  SIP  soiut;es  were 
determined  not  to  be  in  compliance. 
Under  this  scenario,  the  overall  burden 
of  achieving  the  downwind  reductions 
could  be  significantly  higher  than 
necessary  because  to  the  extent  that  the 
controls  required  under  section  126  and 
the  controls  required  under  a  SIP  were 
nonidentical,  sources  would  need  to 
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implement  all  of  the  nonidentical 
controls  required  by  either  section  126 
or  the  SIP,  even  though  implementation 
of  either  the  set  of  section  126  controls 
or  the  set  of  SIP  controls  alone  would 
be  sufficient  to  eliminate  emissions  that 
contribute  significantly  to 
nonattainment  or  interfere  with 
maintenance  in  downwind  states. 
Furthermore,  this  potential  inefficiency 
might  be  viewed  as  effectively 
impermissibly  pressuring  states  to  adopt 
in  their  SIPs  controls  identical  to  the 
section  126  controls,  as  states  might 
conclude  that  identical  controls  are 
necessary  to  minimize  the  overall 
compliance  burden.  As  described 
elsewhere  in  today's  notice,  the  coiuls 
have  foimd  that  while  EPA  may  specify 
a  quantity  of  emissions  reductions  that 
states  must  achieve  through  SIP 
revisions,  EPA  may  not  specify  the 
particular  controls  that  a  state  must 
adopt. 

A  number  of  commenters  have  stated 
that  EPA  should  not  dismiss  the  section 
126  petitions  unless  and  imtil  the 
quantity  of  transported  air  pollutants 
has  been  reduced,  either  through 
implementation  of  the  SIP  revisions 
adopted  in  response  to  the  NOx  SIP  call 
or  through  implementation  of  a  FIP.  The 
commenters  express  the  concern  that 
under  EPA's  approach,  if  the  upwind 
states,  EPA,  or  sources  go  off  track  in 
terms  of  compliance  with  the  NOx  SIP 
call  schedide,  the  downwind  states  will 
be  unable  to  enforce  the  three  year 
deadline  for  emissions  reductions 
established  by  section  126. 

For  the  reasons  discussed  above,  EPA 
believes  that  the  better  interpretation  of 
sections  110{a)(2){D)(i)  and  126  is  that 
sources  emit  in  violation  of  the 
prohibition  of  section  110(a)(2)(D){i) 
only  where  the  applicable  SIP,  SIP 
submission,  or  federal  plan  fails  to  bar 
the  excessive  emission  of  transported 
pollutants  prohibited  by  section 
110(a)(2)(D)(i).  Nor  does  EPA  agree  that 
its  approach  raises  the  problems  cited 
by  the  commenters.  First,  EPA  believes 
that  it  has  carefully  structiued  its 
actions  on  the  petitions  to  avoid  any 
problems  associated  with  either  the 
upwind  states  or  EPA  going  off  track 
with  respect  to  the  NCbt  SIP  call 
schedule  for  adoption  and  approval  of 
SIP  revisions.  By  making  tec^mical 
determinations  now  and  specifying  the 
exact  dates  and  circumstances  under 
which  the  petitions  would  be  deemed 
granted,  EPA  has  structiired  today's 
action  to  ensure  that  if  either  the 
upwind  states  or  EPA  do  not  submit  or 
promulgate  the  necessary  plan 
provisions  expeditiously  under  the  NOx 
SIP  call,  the  section  126  remedy  will 
automatically  be  activated  without  any 


further  action  by  EPA.  Moreover,  May  1, 
2000  is  the  deadline  for  the  upwind 
states  and  EPA  to  complete  their 
necessary  actions  to  avoid  an  automatic 
granting  of  the  section  126  petitions. 
This  provides  ample  time  for  soiut:es 
subject  to  the  section  126  controls  to 
come  into  compliance  by  the  May  1, 
2003  deadline.  Once  the  SEP  revisions 
are  adopted  and  approved,  no  further 
action  is  needed  from  the  upwind  states 
and  EPA — from  that  point  on,  the  only 
way  that  emissions  reductions  would  go 
off  track  is  if  the  upwind  sources  failed 
to  comply  with  their  SIP  limitations. 
Moreover,  the  problem  of  potential 
bad  actors  exists  regardless  of  whether 
EPA  grants,  retains  (and  somehow  stays 
action  on),  or  denies  the  section  126 
petitions.  Under  any  approach,  it  is 
possible  that  some  sources  may  not 
meet  the  May  1,  2003  deadline  for 
compliance  with  the  SIP  limitations, 
and  thus,  whether  or  not  EPA  has 
denied  the  section  126  petitions,  there 
is  a  possibility  that  some  portion  of  the 
upwind  emissions  wiU  not  be  reduced 
within  the  three  year  period  specified  in 
section  126.  ff  EPA  has  either  retained 
or  denied  the  petitions,  the  remedy  is 
the  same — enforcement  action  against 
the  source  for  failure  to  comply  with  a 
regulatory  requirement  embodied  in  an 
approved  SIP.  As  disciissed  above, 
either  downwind  states  or  EPA  could 
directly  enforce  the  SIP  limits  against 
the  source  under  section  304  or  113, 
respectively.  If  EPA  grants  the  petitions, 
downwind  states  would  additionally  be 
able  to  enforce  against  sources  for 
violation  of  section  126,  as  well  as  the 
SIP  limits,  but  it  is  not  clear  that  this 
would  make  any  practical  difference.  It 
is  not  necessary  for  EPA  to  use  the 
section  126  petitions  as  a  backstop  in 
case  of  potential  bad  actors,  and 
attempting  to  do  so  would  raise  the 
practical  problems  discussed  above.  In 
addition  to  this  analysis  of  the  practical 
issues  associated  with  granting  or 
retention  versus  denial  of  the  petitions 
upon  approval  of  the  SIP  revisions,  such 
an  approach  would  be  inconsistent  with 
what  EPA  believes  to  be  the  best  reading 
of  the  statute,  as  discussed  above. 
Moreover,  with  respect  to  the  argiunent 
that  EPA  should  retain  the  section  126 
petitions  as  a  backstop  after  approval  of 
a  SIP  revision  or  promulgation  of  a  FIP, 
EPA  is  imcertain  as  to  what  would 
constitute  the  statutory  authority  for 
such  an  approach. 

c.  Petitions  Deemed  Granted  Upon 
Certain  Events 

A  number  of  commenters  objected  to 
EPA's  proposal  that  the  section  126 
petitions  for  which  it  has  made 
affirmative  determinations  would  be 


deemed  granted  imder  the 
circumstances  specified  above. 
Commenters  asserted  that  EPA  should 
withhold  decisions  regarding  the 
section  126  petitions  until  it  has  had 
sufficient  time  to  determine  the 
adequacy  of  the  SIPs  submitted 
pursuant  to  the  NOx  SIP  call,  rather 
than  providing  that  the  section  126 
remedy  would  be  automatically 
triggered  by  certain  dates.  Conunenters 
also  argued  that  EPA  must  conduct  a 
rulemaking  to  evaluate  the  technical 
merits  of  the  section  126  petitions  rather 
than  setting  up  a  mechanism  whereby 
feilure  to  take  a  final  action  by  a 
deadline,  and  in  particular,  EPA's 
failure  to  act,  constitutes  a  default  to 
some  pre-arranged  decision. 
Commenters  opined  that  EPA  might 
delay  its  approval  of  SIP  submissions  in 
order  to  trigger  granting  of  the  section 
126  petitions  without  providing  for 
public  comment  on  the  section  126 
finding  in  light  of  a  state's  SIP 
submission.  As  discussed  above,  EPA  is 
finalizing  the  proposed  approach,  which 
EPA  believes  is  based  on  the  most 
reasonable  interpretation  of  the 
relationship  between  sections 
110(a)(2)(D)(i)  and  126,  and  best 
coordinates  actions  imder  the 
overlapping  NOx  SIP  call  and  section 
126  petitions. 

The  EPA  has  provided  ample  public 
notice  and  opportunity  to  conunent  on 
the  Agency's  technical  and  legal 
determinations  underlying  today's 
affirmative  determinations  on  the 
section  126  petitions.  The  EPA  is 
determining  through  rulemaking  that 
the  somces  subject  to  the  affirmative 
determinations  will  emit  in  violation  of 
the  prohibition  of  section  110,  absent 
timely  state  compliance  with  the  NOx 
SIP  call  or  promulgation  of  a  FIP. 
Today's  rule  provides  that  the  petitions 
will  be  granted  if  the  Agency  does  not 
act  to  propose  approval  of  and  finally 
approve  a  SIP  revision  or  promulgate 
federal  implementation  plan  provisions 
satisfying  the  NOx  SIP  call.  There  is  no 
legal  requirement  for  EPA  to  conduct 
rulemaking  to  determine  that  the 
Agency  has  not  proposed,  approved,  or 
promulgated  implementation  plan 
provisions  by  a  given  date,  and  such  a 
rulemaking  woidd  serve  no  purpose. 
There  is  no  benefit  to  providing  for 
public  comment  on  whether  EPA  has 
published  a  specified  notice  by  a 
specified  date.  EPA  has  established 
easily  verified,  purely  objective  criteria 
for  triggering  the  granting  of  the 
petitions.  Because  EPA  has  provided  for 
notice  and  comment  on  every  aspect  of 
the  finding  on  the  section  126  petitions, 
including  on  establishment  of  an 
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objective  criteria  for  when  petitions  are 
deemed  to  be  granted.  EPA  has  fully 
complied  with  the  Clean  Air  Act  and 
the  Administrative  Procedure  Act 
requirements  for  notice-and-comment 
rulemaking. 

EPA  also  rejects  commenters' 
allegations  that  the  Agency  may 
deliberately  or  inadvertently  miss  the 
deadlines  for  proposed  or  final  approval 
of  SIP  revisions  submitted  under  die 
NOx  SIP  call.  In  the  proposal  and  in  the 
Response  to  Comments  Document  for 
this  rule.  EPA  explains  why  it  believes 
the  schedule  for  action  on  the  SIP 
revisions  is  reasonable  and  achievable. 
See  63  FR  56302-56303.  Given 
achievable  deadlines,  there  is  no  reason 
why  EPA  would  deliberately  miss  them 
to  impose  the  section  126  remedy  in 
preference  over  states'  plans.  As 
discussed  above,  EPA  believes  that 
Congress  generally  intended  states,  not 
EPA,  to  be  primarily  responsible  for 
imposing  the  controls  required  under 
Title  I  of  the  Act  to  meet  the  NAAQS. 
Moreover,  EPA  has  attempted  to 
coordinate  its  proceedings  on  the 
section  126  petitions  and  the  NOx  SIP 
call  to  provide  the  maximiun 
opportxmity,  consistent  with  EPA's 
interpretation  of  the  statutory 
provisions,  for  states  to  address  the 
interstate  transport  problem  through 
their  SIPs,  rather  than  having  EPA 
impose  controls  directly  through  a  FIP 
or  under  section  126.  Commenters  argue 
that  the  section  126  petitions  shoiUd  not 
be  granted  if  states  have  submitted  a  SIP 
revision  purporting  to  comply  with  the 
NOx  SIP  call  and  EPA  has  either  not 
acted  on  the  revision,  or  has  proposed 
approval  but  not  acted  to  finally 
approve  the  revision.  Yet  such  an 
approach  would  provide  no  asswance 
that  there  would  be  timely  emission 
reductions  either  through  an  approved 
SIP,  a  FIP,  or  direct  controls  on  sources. 
EPA's  interpretation  provides  states  and 
EPA  a  reasonable  opportunity  to  address 
the  interstate  transport  problem  through 
approved  SIP  revisions,  but  ensiues  that 
the  opportimity  is  not  open-ended. 
Instead,  EPA  interprets  the  interplay  of 
the  two  provisions  to  ensiu«  that  under 
one  approach  or  the  other,  reduction^ 
will  be  achieved  as  expeditiously  as 
practicable.  EPA  believes  that  this 
interpretation  is  reasonable  and  best 
achieves  Congressional  intent  regarding 
the  purpose  and  function  of  sections 
126  and  110(a)(2)(D)(i). 


B.  EPA's  Interpretation  of  Section  126: 
Significant  Contribution 

1.  Significant  Contribution  Standard 
a,NPR 

In  the  NPR,  EPA  relied  on  the  same 
multi-factor,  weight-of-evidence  test 
used  in  the  NOx  SIP  call  final 
rulemaking  for  determining  whether 
emissions  from  upwind  sources 
contribute  significandy  to 
nonattainment  problems  downwind. 

As  described  in  the  NOx  SIP  call  final 
rule,  section  110(a)(2)(D)(i)(I)— provides 
that  the  SIP  must  "prohibit!]"  sources 
from  "emitting  any  air  pollutant  in 
amounts  which  will  contribute 
significandy  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  State  •  *  *  [This  provision 
requires]  the  elimination  of  *  *  *  those 
amounts  of  [upwind]  emissions  that, 
based  on  a  miUti-fector  test, 
significantly  contribute  to  downwind  air 
quality  problems. 
63  FR  57376. >7 

The  EPA  further  stated,  in  the  NOx 
SIP  call  final  rule,  that  the  multi-factor 
test,  in  turn,  weighs  together  seven 
factors.  The  first  four  were  the  "primary 
components  in  EPA's  consideration," 
and  EPA  specifically  considered  them 
with  respect  to  each  upwind  State: 

•  The  overall  nature  of  the  ozone 
problem  (i.e.,  "collective  contribution") 

•  The  extent  of  the  downwind 
nonattainment  problems  to  which  the 
upwind  State's  emissions  are  linked, 
including  the  ambient  impact  of 
controls  required  under  ihe  CAA  or 
otherwise  implemented  in  the 
downwind  areas 

•  The  ambient  impact  of  the 
emissions  from  the  upwind  State's 
soiux:es  on  the  downwind 
nonattainment  problems 

•  The  availability  of  highly  cost 
effective  control  measures  for  upwind 
emissions. 

63  FR  57376. 

hi  die  NOx  SIP  call  final  rule,  in  the 
context  of  appl)ring  the  weight-of- 
evidence  test  to  the  New  York  City 
nonattainment  area  as  an  example,  EPA 
further  indicated  the  manner  in  which 
these  primary  factors  were  combined 
and  considered: 

The  extent  of  New  York  Qty's 
nonattainment  problem  and  the  nature 
of  the  contributions  from  upwind  States 
were  considered  in  determining 
whether  the  values  of  the  metrics 


"As  indicated  in  the  NOx  SIP  Call  final 
rulemaking,  EPA  views  the  interfere-with- 
maintenance  test  to  incorporate  the  same  standards 
as  the  contribute-significantly-to-nonattainment 
tasL 


indicate  large  and/or  frequent 
contributions  for  individual  upwind 
States.  Specifically,  additional  controls 
beyond  the  local  and  upwind  NOx 
reductions  which  are  part  of  the 
regional  NOx  strategy  may  be  needed  to 
solve  New  York  City's  1-hour 
nonattainment  problem.  Also,  the  total 
contribution  from  all  upwind  States  is 
large  and  there  is  no  single  State  or 
small  number  of  States  which  comprise 
this  total  upwind  portion.  In  this  regard, 
the  contributions  to  New  York  City  from 
some  States  may  not  appear  to  be 
individually  "high"  amounts.  However 
*  *  *  these  contributions,  when 
considered  together  with  the 
contributions  irom.  other  States  (i.e.,  the 
collective  contribution)  produce  a  large 
total  contribution  to  nonattainment  in 
New  York  City. 
63  FR  57392. 

In  addition,  EPA  stated,  in  the  NOx 
SIP  call  final  rule,  that  the  midti-factor 
test  included  three  other  factors,  as 
follows: 

In  addition,  EPA  generally  reviewed 
several  other  considerations  before 
concluding  that  upwind  emissions 
contribute  significandy  to  downwind 
nonattainment.  The  EPA  did  not 
consider  it  necessary,  or  did  not  have 
adequate  information,  to  apply  each 
these  factors  with  specificity  with 
respect  to  each  upwind  State's 
emissions.  In  addition,  in  some 
instances,  EPA  did  not  have  quantitative 
information  to  assess  certain  of  these 
factors,  and  instead  relied  on  qualitative 
information.  These  considerations  were 
secondary  aspects  of  EPA's  analysis. 
They  include: 

•  The  consistency  of  the  regional 
reductions  with  the  attainment  needs  of 
the  downwind  areas  with 
nonattainment  problems. 

•  The  overall  fairness  of  the  control 
regimes  required  of  the  downwind  and 
upwind  areas,  including  the  extent  of 
the  controb  required  or  implemented  by 
the  downwind  and  upwind  areas. 

•  General  cost  considerations, 
including  the  relative  cost-effectiveness 
of  additional  downwind  controls 
compared  to  upwind  controls. 

63  FR  57376. 

b.  Final  Action 

i.  General  Meaning  of  the  "Contribute 
Significandy"  Provision 

The  significant  contribution  test  of 
section  126(b)/110(a)(2)P)  represents 
Congress's  effort  to  determine  how  the 
various  users  of  the  downwind  air  basin 
should  share  that  valuable  resource 
when  the  air  basin  has,  or  may  have,  a 
nonattainment  problem.  The  sharing 
occurs  through  a  determination  by  EPA 
that  the  appropriate  upwind  entities  are 
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emitting  pollutants  in  amounts  that 
"contribute  significantly"  to  a 
downwind  nonattainment  problem,  or 
interfere  with  maintenance. 

Under  EPA's  favored  interpretation  of 
section  110(a)(2){D)(i)  (although,  as 
described  below,  not  the  only 
reasonable  interpretation),  the  amounts 
of  emissions  that  contribute 
significantly  must  be  prohibited.  The 
remaining  amounts  of  emissions — those 
that  do  not  contribute  significantly — 
need  not  be  controlled  imder  section 
110(a)(2)(D)(i).  Under  section  126(c),  if 
EPA  grants  a  petition  on  grounds  that 
the  indicated  sources  violate  the 
prohibition  of  section  110(a)(2)(D),  EPA 
may  promulgate  a  remedy  that  has  the 
effect  of  requiring  the  elimination  of  the 
amoimt  of  emissions  that  contribute 
significantly  to  nonattainment,  or  that 
interfere  with  maintenance,  downwind. 

The  CAA  does  not  define  the  term 
"contribute  significantly,"  nor  specify 
any  of  the  factors  that  should  be 
considered  in  applying  the  term.  That 
is.  Congress  did  not  provide  that  a 
specified  amount  of  contribution  from 
upwind  soiirces  to  a  downwind 
nonattainment  problem  should  be 
considered  to  be  "significant,"  nor  did 
Congress  specifically  direct  EPA  to 
determine  that  a  particular  amoimt  of 
contribution  should  be  considered 
"significant."  Certainly,  Congress  knew 
well  how  to  draft  the  provision  to 
include  a  specific  standard  or  a  set  of 
criteria,  had  Congress  chosen  to  do  so. 
Compare  section  183(e)  (requiring  EPA 
to  establish  controls  on  the  set  of 
consumer  and  commercial  products  that 
EPA  determines  account  for  at  least 
80%  of  VOC  emissions  in  areas  that 
violate  the  NAAQS)  and  section 
107(d)(4)(A)(v)  (establishing  criteria  for 
EPA  to  consider  in  determining  whether 
to  grant  a  State's  request  to  exclude 
certain  portions  fi"om  ozone  or  carbon 
monoxide  nonattainment  areas 
classified  as  serious  or  higher). 

Nor  does  the  statute  require  the 
downwind  petitioner  or  EPA  to 
demonstrate  that  the  upwind 
reductions,  with  or  without  other 
reductions  from  local,  national,  or  other 
regional  measures,  will  residt  in 
attainment  and  maintenance  of  the 
downwind  problem.  By  comparison,  in 
other  provisions,  Congress  did  require 
the  downwind  nonattainment  area  or 
EPA  to  specify  an  attainment  plan  and 
demonstration.  See  sections 
182(c)(2)(A),  182(d)(flush  language  at 
beginning),  and  section  182(e)  (flush 
language  at  beginning)  (downwind 
states  designated  nonattainment  for 
ozone  and  classified  as  serious,  severe, 
or  extreme,  must  submit  attainment 
demonstrations  on  specified  schedules); 


and  section  110(c)(1)  (EPA  must 
promulgate  a  Federal  Implementation 
Plan  under  certain  circumstances).'^ 
Similarly,  in  other  sections.  Congress 
required  compliance  with  SIP 
requirements  before  a  State  with  a 
nonattainment  area  would  be  eligible  for 
certain  benefits.  See  section 
107(d)(3)(E)(ii)  and  (v)  (nonattainment 
area  may  be  redesignated  to  attainment 
only  if,  among  other  things,  SIP  has 
been  approved  and  State  has  met 
applicable  requirements);  section 
181(a)(5)(A)  (nonattainment  area  may 
receive  an  extension  of  attainment  date 
if,  among  other  things.  State  has 
complied  with  all  SIP  requirements). 
Congress  did  not  establish  such 
strictures  with  respect  to  the  downwind 
State  under  section  110(a)(2)(D)(i)(I). 

Rather,  Congress  provided  simply  that 
upwind  contributions  must  be 
eliminated  if  they  are  "significant". 
According  to  the  dictionary,  the  term 
"significant"  means,  among  other 
things,  "(1)  "Having  or  expressing  a 
meaning;  meaningful  *  *  *  (3)  Having 
or  likely  to  have  a  major  effect; 
important;  (4)  Fairly  large  in  amount  or 
quantity  *  *  *."  American  Heritage 
Dictionary  of  the  English  Language  (3d 
ed.  1992)  1679.  Thus,  the  term  appears 
to  permit  of  various  meanings,  ranging 
from  the  more  general  "meaningful"  or 
"important,"  which  would  permit 
consideration  of  more  factors  or 
circiunstances;  to  a  sufficiently  large  air 
quality  contribution.  Under  these 
circiunstances,  EPA  has  discretion 
under  Chevron  U.S.A.,  Inc.  v.  Natural 
Resources  Defense  Council,  468  U.S. 
1227  (1984)  {Chevron),  to  an 
interpretation  of  the  statutory  test  of 
"contribute  significantly"  that  reflects  a 
reasonable  accommodation  with  the 
purposes  of  the  statute." 


>»It  is  true  that  section  110(a)(2)(I)  requires  SIPs 
for  nonattainment  areas  to  meet  the  nonattainment 
requirements  found  in  part  D,  which  include 
requirements  to  submit  an  attainment 
demonstration.  However,  failure  by  a  downwind 
State  to  submit  an  attainment  demonstration  would 
not  have  any  direct  effect  on  EPA's  decision 
whether  to  grant  the  downwind  State's  section  126 
petition. 

••The  term  "contribute  significantly"  or 
variations  of  that  term  is  found  in  various  other 
Clean  Air  Act  provisions  concerning  various 
pollutants,  including,  among  others  section 
169B(c)(l)  (visibility  impairment),  section  187(c) 
(carbon  monoxide),  and  section  189(e)  (particulate 
matter).  The  term  has  been  defined  differently 
under  those  various  sections.  Indeed,  in  section 
188(f),  relating  to  particular  matter,  the  term 
"contribute  significantly"  is  used  twice,  and  EPA 
has  concluded  that  it  should  be  given  a  different 
meaning  for  each  of  the  two  uses.  "Addendum  to 
General  Preamble  for  Future  Proposed 
Rulemakings:  State  Implementation  Plans  for 
Serious  PM-10  Nonattainment  Areas,  and 
Attainment  Date  Waivers  for  PM-10  Nonattainment 
Areas  Generally,"  59  FR  419998,  42004  (August  16, 
1994). 


ii.  Varied  Circumstances  of  Air 
Pollutant  Transport 

It  was  wise  for  Congress  to  authorize 
discretion  to  EPA  because  defining  the 
significant  contribution  test  amoimts  to 
determining  how  the  downwind  air 
basin  should  be  shared  among  upwind 
and  downwind  claimants,  a  task  that 
necessarily  involves  making  judgments 
as  to  the  extent  and  manner  in  which 
that  basin  may  be  shared  under  the 
specific  circumstances  presented. 
Because  there  are  many  different 
contexts  in  which  air  pollution 
transport  may  occur,  the  basin  may  be 
shared  differently,  and  the  significant 
contribution  test  may  be  applied 
differently,  in  those  contexts.  For 
example,  the  types  of  pollutants  may 
vary,  ranging  from  direct  pollutants 
such  as  S02,  to  secondary  pollutants, 
such  as  NOx.  The  niunbers  of  areas 
(both  upwind  and  downwind)  may  vary. 
The  munbers  of  soinces  and  amoimts  of 
pollutants  may  vary.  The  status  of  both 
upwind  and  downwind  control 
implementation  efforts,  and  of  air 
quality  planning  efforts,  may  also  vary. 

To  illustrate  the  practical  importance 
of  these  variations: 

At  one  extreme,  a  relatively  simpler 
transport  problem  may  arise  involving  a 
direct  pollutant,  such  as  S02,  and  one 
upwind  State  with  one  or  a  few  sources,  and 
one  downwind  State  with  one  or  a  few 
sources.  Under  these  circumstances,  the 
sharing  of  the  air  basin  presents  important 
and  complex  decisions,  but  it  need  occur 
only  as  among  several  sources.  Moreover,  a 
clear  path  to  attainment  may  be  determined 
(although  choosing  among  several  edtemative 
control  schemes  to  reach  attainment  may  be 
necessary).  This  scenario  is  similar  to  some 
of  the  past  EPA  rulemakings.  See  Air 
Pollution  Control  District  of  Jefferson  County, 
Kentucky  v.  EPA,  739  F.2d  1071  (6th  Cir. 
1984). 

The  opposite  extreme  is  similar  to  the 
circumstances  of  the  NOx  SIP  call  and 
today's  rulemaking.  These  actions 
involve  the  greater  technical  complexity 
of  a  pollution  problem  caused  by  a 
secondary  pollutant,  ozone.  There  are 
nimierous  downwind  areas  with 
nonattainment  problems,  and  nmnerous 
upwind  sources  in  numerous  upwind 
States.  Upwind  sources  have  varying 
impacts  on  the  different  downwind 
receptors.  Downwind  States  are  at 
varying  stages  in  ozone  planning  efforts; 
some  do  not  yet  have  approved 
attainment  demonstrations.  In  addition, 
varying  control  levels  may  have  already 
been  implemented  by  siinilar  sources. 

These  variables  may  profoimdly  affect 
the  type  of  control  efforts  on  upwind 
sources  that  may  be  considered  to  be 
reasonable.  For  example:  Assume  that 
Downwind  State  exceeds  its  NAAQS  by 
10  percent.  The  amount  of  pollution  is 
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detennined  to  be  created  in  90  percent 
part  by  sources  in  Downwind  State,  and 
in  10  percent  part  by  sources  in  Upwind 
State.  In  this  example,  were  the  Upwind 
Sources  to  eliminate  their  contribution, 
the  Downwind  State  would  experience 
attainment  of  the  NAAQS. 

If  the  air  basin  in  Downwind  State  is 
viewed  as  the  resource  of  solely  the 
citizens  of  Downwind  State,  then  the 
Upwind  Sources  may  be  obliged  to 
eliminate  100  percent  of  their 
contribution.  However,  if  the  air  basin  is 
viewed  as  a  resource  to  be  shared  in 
some  maimer  among  the  citizens  of 
Upwind  and  Downwind  States,  then  a 
different  pattern  of  control  obligations 
m^  emerge. 

Further,  different  results  may  seem 
reasonable  depending  on  existing 
control  levels.  For  example,  in  Scenario- 
1,  assume  that  Upwind  State  has  always 
enjoyed  attainment  air  quality,  and 
Upwind  Sources  have  never 
implemented  any  controls,  but  that 
Downwind  State  has  long  experienced 
nonattainment  air  quality,  and 
Downwind  Sources  have  already 
implemented  extensive  controls.  Undn 
these  circumstances,  at  least  some  level 
of  controls  on  Upwind  Sources  may 
seem  reasonable. 

On  the  other  hand,  under  Scenario-2, 
assume,  that  Upwind  State  is  itself  a 
nonattainment  area,  and  that  Upwind 
Sources  have  already  implemented 
extensive  controls  to  improve  air  quality 
in  Upwind  State.  Assume  further  that 
Downwind  State  has  long  experienced 
attainment  air  quality,  Downwind 
Sources  have  never  implemented  any 
controls,  and  only  recently,  growth  in 
Downwind  State  has  led  to  sufficiently 
more  emissions  from  Downwind 
Sources  to  tip  air  quality  into 
nonattainment.  Under  these 
circiunstances,  a  control  level  on 
Upwind  Sources  that  is  lesser  than 
under  Scenario-l,  or  even  a  zero  control 
level  on  Upwind  Sources,  may  seem 
reasonable. 

iii.  Definition  of  the  Significant 
Contribution  Test  and  Legislative 
History 

The  EPA  believes  that  Congress 
provided  in  section  126/110(a)(2)(D)  the 
flexibility  to  determine  the  upwind 
control  obligations  under  these  var3ring 
circumstances.  As  indicated  above,  the 
term  "significant[]"  may  be  construed 
broadly,  to  mean  "important"  or 
"meaningful".  The  Senate  Report 
accompanying  the  CAA  Amendments  of 
1977,  which  added  section  126,  offered 
the  following  description  of  the  purpose 
of  the  addition  of  section  126: 

The  [1970  version  of  the  Clean  Air  Act)  did 
not  specify  any  abatement  procedure  in  the 


event  that  a  stationary  source  on  [sic:  in]  one 
State  did  emit  air  pollutants  which  adversely 
affected  the  air  quality  control  efforts  of 
another  State.  As  a  result,  no  interstate 
enforcement  actions  have  taken  place, 
resulting  in  serious  inequities  among  several ' 
States,  where  one  State  may  have  more 
stringent  implementation  plan  requirements 
than  another  State.  For  example,  an 
implementation  plan  for  the  State  of  Ohio 
was  not  even  proposed  until  1976.  It  has  now 
been  challenged  and  has  not  yet  been 
effectively  implemented.  As  a  result,  there 
are  no  enforceable  control  requirements 
applicable  to  most  of  the  significant  major 
stationary  sources  of  sulfur  oxides  in  Ohio. 
The  emissions  from  plants  in  Ohio  are 
transported  across  the  Ohio  River  to  West 
Virginia,  which  must  then  cope  with 
pollution  not  generated  by  a  source  under  its 
own  control;  and  must  require  more  stringent 
control  of  West  Virginia  sources  to  attain  the 
ambient  air  quahty  standards. 

In  the  absence  of  interstate  abatement 
procedures,  those  plants  in  States  with 
more  stringent  control  requirements  are 
at  a  distinct  economic  and  competitive 
disadvantage.  This  new  provision  is 
intended  to  equalize  the  positions  of  the 
States  with  respect  to  interstate 
pollution  by  making  a  source  at  least  as 
responsible  for  polluting  another  State 
as  it  would  be  for  polluting  its  own 
State.  S.  Rep.  95-127  (95th  Cong.  1st 
Sess.)  at  41-42. 

Clearly,  the  legislative  history  of 
section  126  indicates  that  this  provision, 
which  of  coiuse  relies  on  the  significant 
contribution  test,  is  intended  to  take 
into  account  relative  control 
requirements  upvnnd  and  downwind. 
Congress's  focus  on  this  specific 
factor — ^which  concerns  costs  and 
equity,  and  not  air  quality — coupled 
with  the  feet  that  the  term  "significant" 
may  be  read  broadly,  has  led  EPA  to 
conclude  that  the  term  should  be 
defined  iMToadly  to  take  account  of  all 
the  important  aspects  of  the  interstate 
pollution  problem.  In  the  context  of 
ozone,  EPA  applies  this  approach 
through  a  multi-factor  formula 
discussed  below. 

It  should  also  be  noted  that  the 
statutory  provisions  contain  no 
constraint  that  would  indicate  that  the 
downwind  States  must  have  developed 
attainment  demonstrations  before 
upwind  controls  may  be  imposed.  On 
the  contrary,  section  126(c)  establishes  a 
3-year  period  for  implementation  of 
controls  that  applies  by  its  terms, 
without  any  reference  to  the  timing  of 
attainment  needs  downwind.  This 
provision  Indicates  that  Congress 
intended  section  126  controls  to  apply 
even  in  the  absence  of  downwind 
attainment  demonstrations. 


iv.  Application  of  Significant 
Contribution  Test  to  Ozone  Problems 

(1)  Nature  of  the  Ozone  Problem 

The  ozone  transport  problem  in  the 
part  of  the  United  States  covered  by  the 
section  126  petitions  that  EPA  is 
considering  in  today's  action  may  be 
characterized  as  follows:  There  are 
several  downwind  areas  that  have 
nonattainment  air  quality  under  the  1- 
hour  ozone  NAAQS,  and  numerous 
more  that  have  nonattaimnent  air 
quality  under  the  8-hour  ozone  NAAQS. 
These  ozone  problems  are  caused  by  the 
collective  emissions  frt)m  numerous 
downwind  and  upwind  sources.  As  EPA 
stated  in  the  NOx  SIP  Rule  final 
rulemaking: 

Unhealthful  levels  of  ozone  result 
from  emissions  of  NOx  and  VOCs  from 
thousands  of  stationary  sources  and 
millions  of  mobile  sotirces  and 
consiuner  products  and  other  sources 
across  a  broad  geographic  area.  Each 
source's  contribution  is  a  small 
percentage  of  the  overall  problem; 
indeed,  it  is  rare  for  emissions  frt>m 
even  the  largest  single  sources  to  exceed 
one  percent  of  the  inventory  of  ozone 
precursors  even  for  a  single 
metropolitan  area.  Under  these 
circiunstances,  even  complete 
elimination  of  any  given  source's 
emissions  may  well  have  no  measurable 
impact  in  ameliorating  the 
nonattainment  problem.  Rather, 
attainment  requires  controls  on 
numerous  soiut»s  across  a  broad  area. 
Ozone  is  a  regional  scale  problem  that 
requires  regional  scale  reductions.  63  FR 
57375-57376  (quoting  NOx  SIP  call 
NPR). 

Fwther,  UAM-V  air  quality  modeb 
show  that  the  major  areas  in  the 
northeast,  with  respect  to  which  section 
126  petitions  have  been  submitted,  have 
1-  and  8-hour  nonattainment  air  quality 
problems  that  will  continue  even  after 
all  areas  implement  all  controls 
specifically  required  under  the  CAA. 
These  model  runs  assume  that  the 
amount  of  emissions  will  continue  to 
grow  at  certain  rates,  and  that 
meteorology  will  recur  that  replicates 
the  tjrpes  of  weather  episodes  that  since 
1988  have  been  conducive  to  ozone 
transport  and  to  a  high  level  of 
exceedancesof  the  ozone  NAAQS. 

Further,  many  States  do  not  yet  have 
SIPs  approved  as  demonstratinig 
attainment  for  each  of  the  downwind 
areas  at  issue  that  have  nonattainment 
problems. 

In  addition,  the  areas  with  one-hour 
ozone  NAAQS  problems  have,  by  and 
large,  implemented  more  controls  over  a 
longer  period  than  have  their  upwind 
contributors.  While  some  downwind 
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nonattainment  areas  have  not  yet  fully 
implemented  all  of  their  required 
measures,  the  UAM-V  modeling  shows 
that  even  when  these  measures  are  fully 
implemented,  certain  areas  with 
nonattainment  problems  would 
continue  to  show  nonattaiiunent. 

(2)  Reasonable  Step  in  Ameliorating 
Ozone  Nonattainment 

Under  the  circumstances  presented 
concerning  the  ozone  problem,  EPA 
believes  it  reasonable  to  interpret 
section  126(bl/110{a){2)(D){i)  to 
authorize  a  step  in  the  direction  of 
ameliorating  the  downwind 
nonattainment  problem  by  achieving 
cost-effective  reductions  to  eliminate  an 
important  component  of  the  upwind 
contribution.  Additional  reductions  may 
be  necessary  from,  for  example,  sources 
in  the  downwind  area  itself  or  from 
national  measures  that  EPA  may 
promulgate.  However,  again,  these 
sections  do  not  require  an  overall  plan 
for  attainment  prior  to  action  to 
eliminate  significant  upwind 
contributions. 

This  interpretation  treats  section 
126(b)/110(a)(2)(D)(i)  as  a  control 
mechanism  that  is  similar  to  nimierous 
other  provisions  in  the  CAA  in  which 
Congress  mandated  cost-effective  or 
technologically  achievable  reductions  in 
ozone  precursors  from  a  particular 
group  of  sources  for  the  purpose  of 
ameliorating  ozone  nonattainment 
problems,  but  without  any  requirement 
for  some  overall  attainment  plan. 

For  example,  in  promulgating  various 
mobile  source  rules  to  control  ozone 
precursors,  EPA  generally  examines  the 
need  for  further  reductions  of  those 
precursors  based  on  the  ejected 
attainment  or  nonattainm«it  status  of 
areas  nationwide.  The  EPA  then 
examines  whether  further  regulation  of 
the  mobile  sources  is  appropriate,  based 
on  the  amount  of  emissions  from  those 
sources  as  well  as  the  feasibility  and 
cost-effectiveness  of  such  regulation,  ^o 
The  resulting  rules  are  not  designed,  by 
themselves,  to  lead  to  attainment  in  all 
areas;  and  in  promulgating  these  rules, 
EPA  does  not  specify  any  particular 
strategy  for  reductions  from  additional 
sources  designed  to  reach  attainment  in 
all  areas.  As  additional  examples,  EPA 
recently  promulgated  standards  for 


2°  Difierent  types  of  mobile  sources  are  regulated 
based  on  different  specific  sections  of  the  CAA, 
with  some  sections  placing  more  emphasis  on  one 
or  more  of  the  criteria  mentioned  above.  E.g., 
section  202(il(3)(c)  (Tier  2  light-duty  standards 
based  on  need  for  further  reductions,  availability  of 
technology,  and  cost-effectiveness);  section 
202(a)(3)(A)  (Heavy-duty  on-highway  standards 
reflect  greatest  reduction  achievable  through 
available  technology,  considering  cost,  energy,  and 
safety  foctors). 


nonroad  diesel  engines.  EPA  first  noted 
the  level  of  contribution  from  such 
engines  to  total  nationwide  NOx  and 
PM  emissions  and  stated  that  without 
further  controls,  the  contribution  from 
these  engines  would  increase.  EPA  then 
developed  standards  based  on  the 
feasibility  of  controls,  the  amount  of 
emission  reductions  (in  tons  of  NOx, 
VOC  and  PM  reduced),  and  the  cost  of 
the  controls  or  control  levels.  Although 
EPA  did  compare  the  cost-effectiveness 
of  these  standards  against  that  of  other 
standards,  EPA  did  not  attempt  to 
integrate  these  standards  into  any 
specific  strategy  for  achieving 
attainment  based  on  reductions  from  all 
sources.  63  FR  56968  {Oct.  23, 1998). 
See  62  FR  54694  {Oct.  21, 1997) 
{promulgation  of  standards  requiring 
emission  reductions  from  heavy  duty 
motor  vehicles  based  on  feasibility, 
taking  into  consideration  cost- 
effectiveness,  without  specifying  any 
particular  overall  strategy  for  overall 
attainment). 

Similarly,  under  section  183{e), 
Congress  directed  EPA  to  determine  the 
categories  of  consumer  and  commercial 
products  that  account  for  at  least  80 
percent  of  the  VOC  emissions  from  such 
products  in  areas  that  violate  the  ozone 
NAAQS.  After  doing  so,  EPA  must 
proceed  to  regulate  those  categories  of 
sources  by  requiring  "best  available 
controls."  Again,  the  statute  does  not 
specify  the  need  for  any  particular  link 
to  demonstrations  of  attaiiunent 
downwind. 

For  these  reasons,  EPA  disagrees  with 
the  commenters  who  argued  that  EPA 
should  deny  the  section  126  petitions 
because  a  niunber  of  nonattainment 
areas  may  be  brought  into  attainment 
without  transport  controls.  Although 
this  may  be  true,  EPA's  modeling  shows 
areas  with  nonattainment  problems  that 
are  not  expected  to  be  brought  into 
attainment  even  with  transport  controls. 

The  EPA  also  disagrees  with  the 
commenters  who  stated  that  the  section 
126  petitions  should  be  denied  because 
implementation  of  the  NOx  SIP  call 
(and,  presumably,  the  section  126 
control  program)  will  not  by  itself 
achieve  attainment.  These  commenters 
suggested  that  this  failure  to  achieve 
attainment  indicates  that  upwind 
controls  have  no  use  for  attainment 
purposes,  and  that  only  local  controls 
should  be  implemented. 

The  EPA  agrees  that  regional  controls 
may  not  by  themselves  result  in 
attainment  in  all  downwind  areas,  but 
modeling  shows  that  these  controls 
ameliorate  nonattainment  problems.  In 
addition,  EPA  does  not  believe  that 
Congress  mandated  an  overall 
demonstration  of  attainment  as  a 


prerequisite  to  requiring  even  initial 
reductions  frt>m  upwind  States  whose 
emissions  clearly  are  part  of  the 
nonattainment  problem.  All  that  is 
necessary  is  an  indication  that  these 
reductions  ameliorate  the 
nonattainment  problem. 

(3)  Factors  in  Weight  of  Evidence  Test 

Further,  EPA  believes  that  the  weight- 
;  of-evidence  test  that  considers  a  series 
of  factors  is  an  appropriate  means  to 
define  the  significant  contribution 
standard. 

(a)  Collective  Contribution 

One  of  the  principal  factors  that  EPA 
examined  was  the  collective 
contribution  aspect  of  ozone  formation, 
described  above.  That  ozone  is  caused 
by  the  collective  contribution  of 
numerous  sources  across  a  broad 
geographic  area  is  universally  true,  and 
thus  is  true  for  each  of  the  downwind 
receptors.  This  factor  pushes  in  the 
direction  of  recognizing  that  even 
relatively  small  (in  an  absolute  sense) 
contributions  must  be  recognized  as  a 
meaningful  pari  of  the  problem  and  thus 
potentially  as  part  of  the  solution. 

(b)  Extent  of  Downwind  Problem 

A  second  principal  factor  that  EPA 
recognized  was  the  extent  of  the 
downwind  problems.  As  noted  above, 
for  each  downwind  area  with 
nonattainment  air  quality  tmder  either 
(w  both  the  1-  and  8-hoiu  NAAQS,  EPA 
used  computer  modeling  to  determine 
that  cotain  of  these  nonattaiiunent  areas 
would  continue  to  have  nonattainment 
problems  in  the  future,  even  assiuning 
the  implementation  by  all  areas  of 
specifically  required  CAA  obligations. 
"Hiese  circumstances  indicate  &at 
additional  controls  will  be  necessary  for 
the  downwind  areas  to  attain.  This 
factor  also  pushes  in  the  direction  of 
recognizing  that  even  relatively  small 
(in  an  absolute  sense)  upvdnd 
contributions  must  be  recognized  as  a 
meaningful  part  of  the  problem  and  thus 
potentially  as  part  of  the  solution. 

(c)  General  Factors 

EPA  also  examined  some  factors  more 
generally,  without  applying  them  to 
each  downwind  (or  upwind) 
contributor.  First,  EPA  recognized  that 
in  general,  as  part  of  the  Ozone 
Transport  Commission  (OTC),  the 
section  126  petitioners  have  agreed  to 
implement  NOx  controls  pursuant  to  a 
Memorandiun  of  Understanding, — ^the 
OTC  NOx  MOU— which  requires 
controls  similar  to  those  that  EPA  would 
mandate  were  the  section  126  petitions 
approved.  Moreover,  virtually  all  of  the 
downwind  areas  are  themselves  upwind 
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contributors,  and  thus  would  be  subject 
to  the  controls  placed  on  upwinds.'^As 
a  result,  soiuces  in  the  section  126 
petitioning  States  may  be  expected  to  be 
subjected  to  at  least  the  same  level  of 
control  as  upwind  sources  targeted  by 
those  petitions.  Indeed,  in  general,  the 
SIPs  in  downwind  areas  with  bne-hoiu- 
NAAQS  ozone  nonattainment  problems 
have  already  required  ozone  precursor 
controls  over  a  longer  period  of  time 
than  have  the  upwind  areas.  This  factor, 
which  is  related  to  equity,  also  generally 
argues  in  favor  of  controls  on  upwind 
sources.  As  noted  above,  the  legislative 
history  of  the  1977  CAA  Amendments 
notes  that  one  of  the  purposes  of  section 
126  was  to  ensure  this  type  of  equity. 

Moreover,  because  downwind  areas 
under  the  one-hour  NAAQS  are  already 
fairly  vigorously  controlled,  the  cost- 
per-ton  removed  for  additional 
downwind  controls  is  generally  higher 
than  the  cost-per-ton  removed  for     - 
upwind  controls.  As  EPA  stated  in  the 
NOx  SIP  call  final  rule— 

[IJn  general,  areas  that  cmrently  have, 
or  that  in  the  past  have  had, 
nonattainment  problems  imder  the  1- 
hour  NAAQS,  or  that  are  in  the 
Northeast  Ozone  Transport  Region 
(OTR),  have  already  incinred  ozone 
control  costs.  The  controls  already 
implemented  in  these  areas  tend  to  be 
among  the  less  expensive  of  available 
controls  *  *  *.  EPA  has  determined 
that,  in  general,  the  next  set  of  controls 
identified  as  available  in  the  downwind 
nonattainment  areas  under  the  1-hour 
NAAQS  would  cost  approximately 
$4,300  per  ton  removed.  By  comparison, 
EPA  has  determined  that  the  cost  of  the 
regional  reductions  required  [in  the 
NOx  SIP  Call  final  rule)  would 
approximate  $1,500  per  ton  removed. 
Thus,  it  appears  that  the  upwind 
reductions  required  by  [the  NOx  SIP 
Call  final  rule]  are  more  cost-effective 
per  ton  removed  than  reductions  in  the 
downwind  nonattainment  areas. 
63  FR  57379.  This  factor  of  relative  cost- 
effectiveness  points  towards  controls  on 
even  relatively  small  (in  absolute  terms) 
upwind  contributions. 

(d)  Air  Quality  Metrics 

The  factors  described  above  informed 
EPA's  judgment  about  the  size  of 
upwind  contributions  that  should  be 
considered  to  be  a  meaningful  part  of 
downwind  attainment  problems.  EPA 
employed  two  air  quality  models — 
UAM-V  and  CAMx — which  each 
generated  a  set  of  modeling  runs  to 
measiire  the  amount  of  contribution 
generated  by  the  upwind  State's  entire 
inventory  of  ozone  precursors  to  the 
downwind  area's  nonattainment 
problem.  Commenters  have  questioned 


EPA's  evaluation  of  the  impact  of  the 
full  amount  of  the  statewide  inventory, 
as  opposed  to  evaluating  the  impact  of 
only  the  amount  of  emissions  required 
to  be  reduced  by  the  rulemaking.  EPA 
believes  it  appropriate  to  evaluate  the 
impact  of  the  entire  inventory  because 
this  amount  causes  the  upwind  State's 
contribution  to  ambient  ozone  levels 
downwind. 

The  EPA  evaluated  th\s  impact  on  the 
basis  of  a  set  of  metrics  for  the  UAM- 
V  modeling  nms,  and  a  separate  set  of 
metrics  for  the  CAMx  modeling  runs. 
The  EPA  determined  that,  in  light  of  the 
collective  contribution  nature  of  the 
ozone  problem  and  the  extent  of  the 
downwind  ozone  nonattainment 
problems,  even  relatively  small  (in 
absolute  terms)  upwind  contributions  to 
those  nonattainment  problems  should 
be  considered  to  be  meaningful 
components  of  the  problems  and  thus  as 
potentially  subject  to  controls.  Only  if 
the  statewide  contribution  was 
extremely  small  did  EPA  conclude  that 
none  of  the  emissions  £rom  the  State's 
sources  could  be  considered  to 
contribute  significantly  to  the 
downwind  nonattainment  problems. 
The  EPA's  specific  evaluation  of  these 
metrics,  including  its  response  to 
comments  received,  is  discussed  below. 

(e)  Cost-Effectiveness  Factor 

After  determining  which  upwind 
State  emissions  should  be  considered 
part  of  the  downwind  nonattainment 
probliam,  EPA  considered  whether  the 
portion  of  those  emissions  from  section 
126  soiux:es  could  be  reduced  in  a 
highly  cost-effective  manner.  EPA 
determined  the  amoimts  that  could  be 
so  reduced  to  be  the  amounts  that 
significantly  contribute  to  downwind 
nonattainment,  and  that  therefore  must 
be  prohibited.2^  In  theory,  if  all  of  the 
upwind  State's  emissions  came  from 
section  126  soiut:es  and  could  be 
eliminated  through  highly  cost-effective 
controls,  EPA  would  conclude  that  all  of 
those  emissions  should  be  considered  to 
contribute  significantly  to 
nonattainment  downwind,  and  EPA 
would  require  their  elimination.  On  the 
other  hand,  in  theory,  if  EPA 
determined  that  no  highly  cost-effective 
controls  were  available,  EPA  would 
determine  that  none  of  the  emissions 


2' Strictly  speaking,  only  the  amount  of  emissions 
that  may  be  eliminated  through  highly  cost-effective 
controls  should  be  considered  the  amount  that 
contributes  significantly  to  downwind 
nonattainment.  For  convenience,  throughout  the 
notices  and  supporting  documents  for  today's 
action,  as  well  as  the  notices  and  supporting 
documents  for  the  NOx  SIP  call  final  rulemaking, 
EPA  occasionally  refers  to  the  entire  amount  of 
emissions  from  the  upwind  State  as  contributing 
significantly  to  nonattainment  downwind. 


contribute  significantly,  and  therefore 
than  none  need  be  eliminated. 

The  EPA  received  comments  that  it 
does  not  have  authority  to  use  cost  as  a 
factor,  or  that  if  EPA  could  consider 
cost,  EPA  did  not  formulate  its 
consideration  of  cost  in  a  rational 
manner.  These  comments  are  discussed 
below.  The  EPA  also  received  comment 
that  it  should  not  apply  a  uniform  level 
of  control  to  all  affected  upwind 
soiut:es.  These  comments  are  also 
discussed  below. 

(f)  Air  Quality  Modeling  of  Amoimt  of 
Reductions 

Finally,  as  a  general  consideration, 
EPA  modeled  the  upwind  reductions 
and  determined  that  they  generally  were 
consistent  with  the  attainment  needs  of 
the  downwind  areas  with 
nonattainment  problems.  That  is,  the 
reductions  fi^om  affected  sources  in  each 
upwind  State,  combined  with 
reductions  from  affected  soinces  in  the 
other  upwind  States,  resulted  in 
meaningful  ambient  improvement 
downwind,  and  did  not  result  in  any 
situation  in  which  upwind  sources  were 
required  to  reduce  more  than  necessary 
to  achieve  attainment  in  each  of  the 
downwind  areas  that  they  impact.  This 
consideration  further  supports  EPA's 
determination  as  to  significant 
contribution. 

c.  Comments  and  EPA  Responses 
i.  Vagueness 

Some  commenters  considered  the 
significant-contribution  test  as  EPA 
defined  it  in  the  NPR  to  be  vague  or 
unclear. 

Other  commenters  did  not  appear  to 
consider  the  test  to  be  vague,  and  EPA 
believes  that  its  discussion  of  the  test  in 
the  NOx  SIP  Call  rulemaking 
(referenced  in  the  section  126  NPR) 
adequately  explained  the  Agency's 
interpretation  and  methodology.  In  any 
event,  EPA  believes  that  the  description 
above  of  the  multifactor  test  further 
elaborates  on  the  connection  of  each  of 
the  primary  and  secondary  factors  to  the 
conclusions  drawn. 

ii.  Collective  Contribution 

In  the  NPR,  EPA  incorporated  the 
determination  in  the  NOx  SIP  call  that 
whether  the  upwind  sources' 
contribution  to  nonattainment 
downwind  rises  to  the  level  of 
significance  is  determined,  in  part,  by 
reference  to  the  ambient  impact  of  all  of 
the  ozone  precursor  emissions  in  the 
upwind  sources'  state,  as  indicated  by 
the  state-by-state  UAM-V  and  CAMx 
modeling  nms.  In  addition,  EPA 
evaluated  the  impact  of  the  reductions 
in  emissions  by  modeling  the  impact  of 
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all  upwind  reductions  on  downwind 
receptors. 

(1)  Conunents 

Conunenters  argued  that  EPA  erred  in 
considering  collective  contribution  as  a 
factor  in  the  determination  of  significant 
contribution.  According  to  the 
conunenters,  EPA  employs  the 
collective  contribution  approach  to 
evaluate  the  downwind  air  quality 
impact  of  emissions  from  soiuces  in 
each  upwind  State  by  considering  those 
emissions  to  be  part  of  the  entire  set  of 
multi-upwind-state  emissions. 
According  to  the  conunenters,  EPA  then 
determines  that  because  the  entire  set  of 
multi-upwind-state  emissions 
collectively  contributes  significantly  to 
nonattainment  downwind,  each  upwind 
State's  emissions,  and  emissions  from 
all  the  targeted  sources  in  each  upwind 
State,  should  be  considered  to 
contribute  significantly  to 
nonattainment  downwind.  According  to 
the  conunenters,  sections  126(b)  and 
110(a)(2)(D)(i)  should  be  read  to  require 
evaluation  of  the  downwind  air  quality 
impact  of  emissions  from  only  the 
particular  soiirces  targeted  by  the 
section  126  petitions,  or  at  most  from 
each  upwind  State  on  a  State-by-state 
basis,  and  not  on  any  geographically 
larger  basis.  Some  conunenters  stated 
that  the  terms  of  section  126(b),  which 
limit  EPA's  possible  finding  to  "any 
major  source  or  group  of  sources," 
requires  EPA  to  make  the  determination 
of  significant  contribution  on  the  basis 
of  each  source  or  group  of  sources 
targeted  by  the  section  126  petitions, 
and  not  on  a  state-wide  basis. 

Conunenters  further  stated  that 
reliance  on  broader  modeling  results 
based  on  collective  contribution  failed 
to  evidence  the  precise  contribution 
from  the  targeted  upwind  soinces  or 
their  individual  states,  and  allowed  EPA 
to  claim  that  the  small  contributions 
from  the  targeted  sources  were  in  fact 
larger  because  they  were  linked  to 
contributions  from  other  sources.  The 
conunenters  further  expressed  concern 
that  the  collective  contribution 
approach  proves  too  much  because  it 
could  be  used  to  combine  any  particular 
set  of  emissions  with  a  much  larger  set 
of  emissions  that  have  a  large  impact 
downwind,  and  thereby  support  the 
claim  that  the  initial  set  of  emissions  is 
partly  responsible  for  that  large  impact    - 
downwind.  Similarly,  EPA  received 
comments  that  it  should  evaluate  the 
petitions  on  a  petition-by-petition  basis. 


(2)  Responses 

(a)  Petition-by-Petition 

The  EPA  agrees  that  with  respect  to 
each  section  126  petition,  EPA  must 
make  a  determination  as  to  whether  the 
soiuces  identified  in  that  petition 
contribute  significantly  to 
nonattainment  in  the  petitioning  state. 
EPA  believes  that  it  may  rely  on  the 
collective  contribution  factor  to  inform 
its  judgment  as  to  the  level  of 
contribution  that  it  may  consider  to  be 
significant.  That  is,  as  explained  above, 
even  relatively  small  amounts  of 
contribution  (in  an  absolute  sense)  may 
be  considered  to  be  significant  in  light 
of  the  collective  contribution  of  many 
soinces  of  the  ozone  problem. 

(b)  Statewide  Groups  of  Sources 

Further,  section  126  authorizes  EPA 
to  grant  a  petition  with  respect  to  either 
"any  major  soiuce"  or  "group  of 
stationary  sources."  The  EPA  believes  it 
is  reasonable  to  treat  all  section  126 
soiuces  in  a  single  upwind  State  as  a 
"group[]  of  soxu-ces,"  ^^  rather  than  to 
treat  soiuces  individually  or  to  treat 
smaller  sets  of  sources  as  a  "group".  As 
noted  elsewhere,  ozone  results  frt)m 
emissions  of  numerous  sources  over  a 
broad  geographic  area;  in  many  cases, 
even  the  largest  source  comprises  less 
than  1%  of  the  inventory.  Accordingly, 
attempting  to  quantify  the  impact  of 
individual  sources,  or  even  small 
groups,  may  prove  futile. 

EPA  believes  it  is  reasonable  to 
confine  its  analysis  of  the  section  126 
sources  to  a  state-by-state  basis,  so  that 
the  impact  of  emissions  frt)m  soiuces  in 
one  upwind  State  is  analyzed  separately 
from  the  impact  of  emissions  from 
sources  in  another  upwind  State 
(except,  as  described  below,  for 
analyzing  the  impact  of  the  reductions 
from  the  section  126  controls).  That  is, 
EPA  did  not  combine  emissions  from 
more  than  one  upwind  State  in  its 
UAM-V  zero-out  or  CAMx 
apportionment  modeling.  EPA  agrees 
that  it  is  sensible  to  demarcate  sets  of 
upwind  emissions  along  some  lines,  and 
evaluate  those  sets  separately. 

The  EPA  believes  that  in  the  context 
of  section  126  action,  demarcating 
sources  by  state  lines  is  reasonable. 
Although  emissions  and  the  ozone  they 
generate  of  coiuse  do  not  respect  state 
boundaries,  those  boundaries  are 
important  for  regulatory  purposes.^^  As 


^2  The  term  "group  of  sources"  is  not  defined,  and 
does  not  exclude  other  reasonable  methods  of 
combining  sources,  such  as  combining  all  targeted 
sources  in  a  particular  geographic  region. 

"  In  general,  under  the  CAA,  States  are  given  the 
primary  responsibility  for  air  pollution  prevention 
and  control.  Section  101(a)(3). 


discussed  elsewhere  in  today's 
rulemaking,  imder  EPA's  interpretation 
of  section  126,  soiurces  subject  to  that 
provision  may  not  emit  in  excess  of  the 
amounts  that  would  be  authorized 
under  SIP  provisions  that  meet  the 
requirements  of  section 
110(a)(2)(D)(i)(I),  In  the  case  of  ozone 
precursors,  the  section  110(a)(2)(D)(i)(I) 
requirements  are  applied  on  the  basis  of 
state-wide  emissions.  If  State-wide 
emissions  contribute  significantly  to 
nonattainment  downwind,  then  the 
State's  section  126  sources  may  be 
subject  to  SIP  controls;  if  state-wide 
emissions  do  not  contribute 
significantly,  then  the  State's  section 
126  sources  would  not  be  subject  to  SIP 
controls.  For  these  reasons,  it  is 
appropriate  to  evaluate  the  impact  of 
State-wide  emissions  from  all  source 
categories  in  order  to  determine  whether 
the  emissions  from  the  section  126 
sources  should  be  considered  to 
contribute  significantly. 

By  the  same  token,  if  EPA  finds  that 
emissions  from  a  State's  section  126 
sources  contribute  significantly  to 
nonattainment  downwind  because 
State-wide  emissions  contribute 
significantly,  the  State  may  promulgate 
Sff  controls  that  would  achieve 
sufficient  emissions  reductions  so  that 
EPA  may  conclude  that  the  section  126 
sources  in  that  State  should  no  longer  be 
considered  to  contribute  significantly  to 
nonattainment.  The  State  may  place 
these  SIP  controls  on  any  sources  it 
chooses,  and  is  not  limited  to  imposing 
controls  on  the  section  126  sources. 
Under  these  circumstances,  as  discussed 
elsewhere  in  today's  rulemaking,  EPA 
may  rescind  the  section  126  finding. 
This  determination — that  in  bght  of  the 
SIP  controls,  the  section  126  sources  no 
longer  contribute  significantly — is 
possible  if  the  initial  finding  that  the 
section  126  sources  do  contribute 
significantly  was  made  in  the  context  of 
examining  the  emissions  from  the 
upwind  State  itself. 

This  analysis  leads  EPA  to  conclude 
that  in  determining  whether  the  sources 
targeted  In  each  petition  make  a 
significant  contribution  to  the 
petitioning  state,  EPA  may  rely  on  the 
results  of  the  State-by-State  UAM-V 
zero-out  modeling  and  the  state-by-state 
CAM-X  modeling  as  the  primary  basis 
for  that  determination.  These  models 
allow  a  determination  that  state-wide 
emissions  do  or  do  not  contribute 
significantly  to  nonattainment 
downwind,  and  therefore — under  EPA's 
interpretation  of  section  126,  as 
described  immediately  above — whether 
the  emissions  from  the  section  126 
soiuces  contribute  significantly  to 
nonattainment. 
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The  EPA  also  believes  that  the 
collective  contribution  aspect  of  ozone 
formation  provides  a  separate  basis  for 
relying  on  the  determination  of  whether 
State-wide  emissions  contribute 
significantly  as  the  basis  for  the 
determination  that  emissions  firom 
section  126  sources  contribute 
significantly.  That  is,  because  an  ozone 
nonattainment  results  from  the 
emissions  of  numerous  soiirces  across  a 
broad  geographic  area,  and  because  the 
State-wide  emissions  from  a  particular 
upwind  State  contribute  significantly  to 
that  problem,  then  the  various  emitters 
within  the  upwind  State  should  be 
considered  to  contribute  significantly  to 
that  problem. 

Both  of  the  above  bases  for  relying  on 
State-wide  emissions  impacts  to 
determine  whether  section  126  source 
emissions  contribute  significantly — 
EPA's  interpretation  of  the  relationship 
of  section  126(b)  to  section 
110(a)(2)(D)(i),  and  the  collective 
contribution  aspect  of  ozone 
formation — are  consistent  with  certain 
facts  concerning  the  NOx  emissions 
inventories  for  the  upwind  States 
associated  with  ozone  transport 
problems.  Specifically,  as  discussed 
below,  for  each  upwind  State  subject  to 
today's  rulemaking,  the  section  126 
sources  are  a  substantial  portion  of  the 
State- wide  NOx  inventory.  Thus,  it  is 
more  readily  apparently,  that  because 
the  entire  upwind  State  emissions 
contribute  significantly,  the  portion  of 
those  emissions  from  the  section  126 
sources  contribute  significantly. 

The  EPA  is  well  aware  that  the 
metrics  for  determining  the  air  quality 
compon^it  of  the  significant 
con^bution  test  are  based  on  the  entire 
set  of  emissions  from  the  upwind  State, 
not  only  the  emissions  from  the  section 
126  sources.  It  is  conceivable  that 
modeling  only  the  emissions  bom  the 
section  126  sources  would  result  in 
smaller  ambient  impacts  downwind, 
and  that  those  smaller  impacts,  if 
analyzed  on  the  basis  of  the  metrics  and 
thresholds  developed  for  State-wide 
emissions,  may  not  exceed  those 
thresholds. 

The  EPA  believes  it  sensible  to  link  its 
detenninations  to  the  state-by-state 
modeling  of  emissions  of  all  ozone 
precursors  in  each  state.  For  certain 
upwind  States,  this  modeling  indicates 
that  all  ozone  precursors  in  Uie  State 
contribute  significantly  to 
nonattaiimient  downwind.  A  group  of 
sources  that  represents  a  substantial 
portion  of  those  emissions  should  be 
considered  to  contribute  significanUy  to 
nonattainment  downwind  as  well. 
Otherwise,  the  determination  that  all  of 
a  State's  emissions  contribute 


significantly  could  in  effect  be  defeated 
by  the  simple  expedient  of  dividing 
those  emissions  among  various  source 
categories,  and  determining  that  the 
emissions  from  each  source  category  are 
too  few  to  constitute  a  significant 
contribution.^'* 

Additional  data  sets  support  EPA's 
technical  determination  that  emissions 
from  the  section  126  sources  contribute 
sigiuficantly  downwind.  For  the  NOx 
SIP  call  rulemaking,  EPA  conducted  air 
quality  modeling  nms  indicating  the 
impact  of  emissions  reductions, 
comparable  to  those  required  today,  in 
certain  of  the  upwind  States.  These 
model  runs  indicate  that  ambient  ozone 
reductions  occur  in  northeastern 
nonattainment  areas  as  a  result  of  these 
reductions.  It  should  be  noted  that  some 
of  the  section  126  petitioning  States  do 
not  target  sources  in  all  of  the  upwind 
States  that  EPA  determined  during  the 
NOx  SIP  call  rulemaking  to  contribute 
significantly  to  those  States.  Even  so, 
EPA  believes  that  the  sources  targeted 
by  the  section  126  petitions  overlap 
sufficiently  with  this  NOx  SIP  call 
modeling  so  that  the  conclusions  of  this 
modeling — that  upwind  NOx  reductions 
improve  ambient  ozone  concentrations 
downwind — apply  as  well  in  today's 
action.  This  modeling  is  described  in 
Air  Quality  Modeling  Technical 
Support  Document  for  the  NOx  SIP  Call, 
Docket  A-96-56,  No.  VI-B-11,  p.  70. 

In  addition,  the  U-nms  performed  by 
EPA,  described  below,  confirm  that  the 
amoimt  of  emissions  reductions  from 
each  upwind  State's  section  126  sources 
has  a  meaningful  downwind  impact. 
Although  EPA  did  not  complete  these 
U-runs  on  a  state-by-state  basis,  the 
results  indicate  an  impact  from  each 
upwind  State's  sources.  In  some  cases, 
these  impacts  are  small  in  an  absolute 
sense,  a  result  that  is  to  be  expected 
when  the  amount  of  emissions 
reductions  from  sources  in  a  particular 
upwind  State  required  through  the 
highly  cost  effective  controls  is 


2*  EPA  acknowledges  that  it  is  theoretically 
possible  for  there  to  be  two  adjoining  upwind 
States,  one  of  which  has  a  NOx  inventory  that 
contributes  significantly  downwind,  but  that  has 
only  a  few  emissions  from  section  126  sources;  and 
the  second  of  which  has  a  NOx  inventory  that  does 
not  contribute  significantly  downwind,  but  that  has 
a  large  percentage  of  emission  from  section  126 
sources.  These  theoretical  circumstances  could  lead 
to  the  anomaly  that  the  relatively  few  emissions 
from  section  126  sources  in  State-1  may  be  subject 
to  section  126  controls,  but  the  greater  emissions 
&t)m  section  1 26  sources  in  State-2  may  not  be 
subject  to  section  126  controls.  These  factual 
circumstances  are  not  present  in  this  or  related 
rulemakings.  All  the  States  for  which  actions.are 
being  taken  contain  both  substantial  amounts  of 
emissions  from  utilities  and  from  other  sources.  No 
upwind  States  contain  an  exceptionally  high 
percentage  of  emissions  from  section  126  sources, 
but  do  not  contribute  significantly. 


relatively  small,  and  when  those  sources 
are  distant  from  the  downwind 
receptors. 

However,  the  reduction  in  downwind 
ozone  levels  is  meaningful,  and  thus 
supports  the  affirmative  technical 
determination  made  today  concerning 
the  section  126  sources  in  that  upwind 
State,  because  ozone  nonattainment 
problems  are  caused  by  emissions  from 
nimierous  sources  over  a  broad 
geographic  area,  and  those  problems 
must  be  solved  by  achieving  emissions 
reductions  frtim  numerous  sources  over 
a  broad  geographic  area.  Both  the  U- 
runs  and  the  modeling  described 
immediately  above  that  EPA  conducted 
for  the  NOx  SIP  call  indicate  that  the 
ambient  impact  of  the  emissions 
reductions  from  sources  in  a  particular 
upwind  State  are  more  discernible  when 
they  are  combined  with  comparable 
reductions  from  sources  in  other 
upwind  States. 

ill.  Bright  Line 

Commenters  argued  that  EPA  should 
have  established  a  bright  line  test  based 
on  air  quality  impact  alone.  Under  this 
view,  EPA  would  determine  that  a 
specified  frequency  and/or  magnitude  of 
ambient  ozone  impact  would  constitute 
a  significant  contribution,  so  that 
amoimts  of  NOx  emissions  that  cause  an 
impact  higher  than  the  specified  amount 
would  have  to  be  reduced  to  the  point 
where  the  remaining  emissions  caused 
an  impact  less  than  the  specified 
amoimt.  Proponents  of  this  approach 
have  pointed  out  that  EPA's  approach 
results  in  a  situation  in  which  Upwind 
State-1  that  is  near  to  a  downwind 
nonattainment  area  may  continue  to 
contribute  a  substantially  higher  amoimt 
of  ozone  to  the  downwind  area  even 
after  it  implements  the  highly  cost 
effective  controls  than  Upwind  State-2 
that  is  further  away  from  the 
nonattainment  area  contributes  even 
before  Upwind  State-2  implements  any 
controb. 

The  EPA  rejected  the  bright-line 
approach  because  EPA  considers  it 
reasonable,  in  the  context  of  the  ozone 
nonattainment  problems  under  both  the 
1-  and  8-hour  NAAQS,  to  interpret  the 
significant  contribution  standard  as 
mandating  the  elimination  of  the 
portion  of  NOx  emissions  from  sources 
in  states  upwind  of  the  nonattainment 
problems  that  may  be  eliminated 
through  highly  cost-effective  controls, 
when  those  emissions  cause  even  a 
relatively  small  (in  an  absolute  sense) 
ozone  impact.  Interpreted  and  applied 
in  this  manner,  section  126(b)/ 
110(a)(2)(D)  authorize  a  useful  step 
towards  ameliorating  ozone 
nonattaiimient  problems.  As  discussed 
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above,  in  many  other  instances, 
Congress  has  directly  mandated,  or  has 
authorized  EPA  to  require,  a  cost-or 
technology-based  control  scheme 
designed  to  reduce  ozone  precursors  for 
the  purpose  of  ameliorating 
nonattainment  problems. 

The  EPA  recognizes  that  this 
interpretation  and  application  pf  the 
significant  contribution  test  diminishes 
the  importance  of  the  fact  that  ozone 
precursors  have  a  greater  impact  the 
closer  they  are  emitted  to  the 
nonattainment  problem.  However,  all  of 
the  sources  subject  to  the  affirmative 
technical  findings  contribute  to  the 
nonattainment  burdens  in  an  amoimt 
that,  considering  the  collective 
contribution  nature  of  the  ozone 
problem,  must  be  viewed  as  meaningful. 
Moreover,  nothing  in  sections  126/ 
110(a)(2)(D)  indicate  that  Congress 
intended  that  sources  in  upwind  States 
closer  to  a  nonattainment  problem  bear 
a  proportionately  larger  burden  of 
emissions  reduction.  Compare  by 
section  211(c)(4)(C)  (EPA  may  approve 
state  fuel  controls,  and  thereby  waive 
Federal  preemption  of  such  rules,  only 
after  finding  that  "no  other  measures 
that  would  bring  about  timely 
attainment  exist,  or  if  other  measures 
exist  and  are  technically  possible  to 
implement,  but  are  unreasonable  or 
impracticable;"  this  provision  indicates 
Congress  knew  how  to  require  that' 
control  schemes  be  prioritized). 

iv.  Other  Factors 

In  addition,  some  commenters  stated 
that  it  was  imlawful  to  include  certain 
factors  in  the  significant  contribution 
test,  including  the  secondary  factors 
concerning  (1)  the  overall  fairness  of  the 
control  regimes  required  of  the 
downwind  and  upwind  areas  (including 
the  extent  of  the  controls  required  or 
implemented  by  the  dowmwind  and 
upwind  areas),  and  (2)  general  cost 
considerations,  including  the  relative 
cost-effectiveness  of  additional 
downwind  controls  compared  to 
upwind  controls. 

The  conmienters  argued  that  these 
factors  are  invalid  because  section  110 
does  not  by  its  terms  authorize 
consideration  of  cost  and  economic 
fairness.  They  further  argued  that  EPA 
has  overlooked  the  fact  that  some  States 
in  the  South  and  Midwest  have  already 
incurred  significant  control  costs  and 
have  attained  compliance  with  the  1- 
hour  NAAQS. 

As  discussed  below,  EPA  believes  that 
the  significant  contribution  test  does 
permit  consideration  of  cost  factors. 
Indeed,  the  Senate  Report  explaining 
passage  of  section  126  in  the  CAA 
Amendments  of  1977  made  clear  that 


one  purpose  of  the  provision  was  to 
enable  downwind  sources  that  were 
subject  to  controls  because  located  in 
nonattainment  areas  to  assure  that  their 
upwind  competitors  that  contributed  to 
the  nonattaiiunent  problem  would  not 
reap  the  competitive  advantages  of 
lighter  control  burdens.  S.  Rep.  95-127 
(95th  Cong.  1st  Sess.)  at  41-42. 

Further,  evidence  available  to  EPA 
indicates  that  in  general,  sources  in  the 
one-hour  nonattainment  areas  have 
incurred  greater  control  obligations  than 
sources  in  the  upwind  areas. 

2.  Cost  Factor 

Summary:  In  the  NPR,  EPA  proposed 
to  follow  the  interpretation  of  the 
significant  contribution  test  set  forth  in 
the  SIP  Call  Final  Rule.  In  particular, 
EPA  proposed  to  use  the  cost  of 
available  controls  in  upwind  areas  as  a 
factor  in  the  significant  contribution 
test. 

In  today's  action,  EPA  has  concluded 
that  the  proposed  determination  of 
significant  contribution  is  appropriate. 
Thus,  after  determining  the  degree  to 
which  NOx  emissions  from  named 
source  categories  contribute  to 
downwind  nonattaiimient  or 
maintenance  problems  in  the 
petitioning  States,  the  Agency 
determined  whether  any  amounts  of  the 
NOx  emissions  from  those  source 
categories  may  be  eliminated  through 
controls  that  are  highly  cost  effective  on 
a  cost-per-ton  basis.  EPA  has  concluded 
that  the  amount  of  NOx  emissions  from 
named  source  categories  that  can  be 
eliminated  through  application  of 
highly  cost-effective  control  measiu^s 
contributes  significantly  to 
nonattainment  or  maintenance  problems 
downwind  for  purposes  of  sections 
110(a)(2)(D)  and  126. 

The  EPA  received  many  comments 
critical  of  the  use  of  the  availability  of 
cost-effective  control  measures  in  any 
way  in  the  test  for  determining 
significant  contribution.  These 
comments  generally  fell  into  two 
categories.  Commenters  in  the  first 
category  typically  asserted  that  the 
existence  of  a  "significant  contribution" 
to  nonattainment  should  be  based 
merely  on  the  quantitative  amount  of 
ozone  transported  from  sources  in  one 
State  to  another  and  that  cost  should  be 
irrelevant  to  the  inquiry.  These 
commenters  argued  that  a  significant 
contribution  should  not  be  any  less 
significant  simply  because  it  is 
uneconomic  to  control,  and  that  an 
insignificant  contribution  should  not 
become  significant  simply  because  it  is 
economical  to  control.  Rather  than  an 
element  of  the  significant  contribution 
analysis,  the  commenters  suggested  that 


the  cost  of  controls  should  only  be 
relevant  for  purposes  of  selecting 
controls  once  the  Agency  found  that  the 
amount  of  contribution  in  fact  met  some 
bright  line  quantitative  measurement  for 
significance. 

By  comparison,  commenters  in  the 
second  category  argued  that  EPA  should 
not  utilize  the  cost  of  controls  as  an 
element  of  the  significant  contribution 
determination  because  it  would  unduly 
limit  relief  from  ozone  transport  fit)m 
upwind  sources.  These  commenters 
suggested  that  by  linking  the 
determination  of  significant 
contribution  to  the  availability  of  highly 
cost-effective  controls,  upwind  sources 
could  continue  to  emit  NOx  that  has  an 
adverse  transport  impact  simply 
because  of  the  cost  of  emissions  control, 
whereas  the  finding  of  significant 
contribution  should  be  based  simply  on 
the  actual  amount  of  ozone  transport  in 
the  downwind  State  without  regard  to 
the  cost  of  controls  upwind. 

Response:  EPA  disagrees  with  the 
commenters'  assertions  that  the  relative 
cost  of  controls  has  no  place  in  the 
determination  of  significant 
contribution.  EPA  believes  that  cost  of 
controls  in  general,  and  the 
consideration  of  the  availability  of 
highly  cost-effective  controls  in 
particular,  is  an  appropriate  factor  for 
consideration  in  making  the 
determination  of  significant 
contribution.  The  EPA  notes  that  the 
term  "significant  contribution"  is  not 
defined  in  the  statute  and  that  neither 
the  statute  nor  the  legislative  history 
provides  meaningful  guidance  for 
interpreting  the  term.  As  explained 
elsewhere  in  this  document,  EPA 
contends  that  Congress  modified  the  Act 
in  the  1990  Amendments  to  incorporate 
the  concept  of  significant  contribution 
as  applied  by  the  Agency  and  the  courts 
to  provide  a  de  minimis  exception  for 
pollutant  transport  across  State 
boundaries.  EPA  had  formerly 
interpreted  section  110(a)(2)(E)  of  the 
1977  Act  to  include  this  concept 
because  otherwise  the  Agency  arguably 
had  to  reject  SEPs  that  allowed  for  any 
amoimt  of  cross-boundary  transport,  no 
matter  how  minute.  See,  e.g., 
Connecticut  v.  EPA,  696  F.2d  at  164. 

In  prior  determinations  of  significant 
contribution,  whether  in  the  context  of 
section  126  petitions  or  in  partial  SIP 
revisions,  EPA  has  generally  utilized  a 
multi-factor  test  to  assess  the  presence 
or  absence  of  a  significant  contribution 
to  nonattainment.  See,  e.g..  Proposed 
Determination  Under  Section  126  of  the 
Clean  Air  Act  (Interstate  Pollution 
Abatement),  49  FR  34851,  34859 
(September  4, 1984).  The 
determinations  included  consideration 
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of  a  variety  of  factors  addressing  issues 
similar  to  the  issues  addressed  by  the 
factors  in  the  significant  contribution 
test  utilized  by  EPA  for  today's  Section 
126  determinations.  EPA  has  previously 
included  the  relative  cost  of  controls  as 
one  consideration  in  the  determination 
of  the  existence  of  a  significant 
contribution.  Id.,  (including  as  a  factor 
"the  relative  costs  of  pollution 
abatement  between  source  that 
contribute  to  a  violation").  EPA  has 
made  these  determinations  on  a  case  by 
case  basis  and  has  stated  that  the 
enimierated  factors  are  not  exclusive. 
See  Final  Determination  Under  Section 
126  of  the  Clean  Air  Act  (Interstate 
Pollution  Abatement).  49  FR  48152  , 

(December  10, 1984)  ("EPA 

enumerated  a  nonexhaustive  list  of 
factors  which  the  Administrator  may 
take  into  account  in  determining 
whether  a  contribution  is  significant") . 
Given  the  lack  of  a  statutory  definition 
of  what  emissions  "contribute 
significantly  to  nonattainment,"  EPA 
believes  that  it  has  discretion  to  decide 
what  factors  would  best  accomplish  the 
statutory  goal  of  eliminating  upwind 
emissions  that  comprise  a  significant 
contribution  to  downwind 
nonattainment. 

Through  modeling,  EPA  has 
determined  that  the  sources  covered  by 
this  section  126  action  significantly 
contribute  to  downwind  ambient 
concentrations  of  ozone  in  one  or  more 
petitioning  States.  Because  of  the 
pervasive  problem  of  ozone  transport 
across  a  large  geographic  area,  many 
upwind  sources  covered  by  today's 
action  may  be  the  source  of  ozone  for 
several  downwind  States.  It  does  not 
necessarily  follow,  however,  that  EPA 
should  force  the  sources  to  halt  all 
emissions  activities  to  eliminate  the 
contribution  to  downwind  States.  EPA 
believes  that  a  definition  of  significant 
contribution  that  required  the 
elimination  of  all  emissions  that 
contribute  to  downwind  nonattainment 
is  not  a  practical  or  appropriate  method 
to  address  the  complex  overlapping 
transport  problems  posed  by  ozone. 
Therefore,  EPA  must  utilize  a  workable 
method  to  determine  when  a 
contribution  is  significant  for  purposes 
of  section  110(a)(2)(D). 

EPA  has  concluded  that  it  is 
appropriate  to  utilize  a  miilti-factor 
approach  to  assess  whether  there  is  a 
significant  contribution  and  to  take  into 
account  the  availability  of  highly  cost 
effiective  control  measures  to  the  named 
sources  as  one  factor  in  that  analysis. 
EPA  believes  that  whether  some  amount 
of  emissions  is  significant  depends,  in 
part,  upon  the  availability  of  highly 
cost-effective  controls. 


In  1990  Congress  amended  section 
110(a)(2)(D)  to  make  clear  that 
contribution  must  be  "significant",  i.e., 
not  de  minimis,  while  remaining  silent 
on  the  criteria  EPA  should  use  to  make 
a  determination  of  significant 
contribution.  Especially  in  light  of 
EPA's  past  practice  of  using  a  multi- 
factor  approach — including  cost — ^to 
assess  contribution.  Congress'  action 
affirms  that  EPA  retains  discretion 
imder  the  CAA  to  consider  factors  other 
than  air  quality  when  making  a 
determination  of  significant 
contribution. 

The  EPA's  approach  is  consistent 
with  case  law  concerning  the  CAA,  as 
well  as  other  statutes.  See  Warren  Corp. 

V.  EPA.  159  F.3d  616, (D.C.  Or. 

1998),  amended  on  other  grounds,  164 
F.3d  676  (1999)  (deferring  to  EPA's 
interpretation  that  CAA  section 
211(k){8)  allows  EPA  to  consider 
economic  factors  as  well  as  air  quality 
in  promulgating  gasoline  anti-dumping 
provisions),  citing  NRDCv.  EPA,  824 
F.2d  1146, 1157  (D.C.  Cir.  1987)  (en 
banc)  (interpreting  CAA  section  112  and 
rejecting  the  view  that  "as  a  matter  of 
statutory  interpretation,  cost  and 
technological  feasibility  may  never  be 
considered  under  the  Clean  Air  Act 
imless  Congress  expressly  so  provides"); 
International  Brotherhood  of  Teamsters 
V.  United  States.  735  F.2d  1525, 1529 
p.C.Cir.  1984)  ("In  the  absence  of  clear 
congressional  direction  to  the  contrary, 
we  will  not  deprive  the  agency  of  the 
power  to  fine-tune  its  regulations  to 
accommodate  worthy  nonsafety 
interests"  imder  a  statute  focused  on 
safety);  Grand  Canyon  Air  Tour 
Coalition  v.  FAA.  154  F.3d  455,  475 
(D.C.Cir.  1998)  (FAA  properly 
considered  effects  of  rule  on  air  tourism 
industry  where  statute  did  not  forbid 
such  consideration  and  required  not 
total  but  only  "substantial  restoration  of 
the  natural  quiet.").  When  Congress 
intends  to  exclude  consideration  of  all 
issues  other  than  air  quality  concerns,  it 
has  used  decidedly  different  statutory 
language  than  appears  in  sections  126 
and  110(a)(2)(D).  See  Lead  Indus.  Ass'n 
V.  EPA.  647  F.2d  1130, 1148-50 
(D.C.Cir.  1980)  (Congress'  directive  to 
promulgate  primary  national  ambient 
air  quality  standards  which  "allow  []  an 
adequate  margin  of  safety  *  *  *  to 
protect  the  public  health"  precluded 
consideration  of  cost  and  technology 
foctors).  Where,  as  here,  the  statute  is 
silent  regarding  the  factors  EPA  may  or 
may  not  consider,  it  is  generally 
permissible  for  the  Agency  to  consider 
other  relevant  factors  or  policy 
objectives  in  carrying  out  the  statutory 
goal,  absent  some  indication  to  the 


contrary  in  the  statutory  text,  structure 
or  history.  NRDC  v.  EPA.  824  F.2d  at 
1157, 1158;  see  also  Inteiiiational 
Brotherhood.  735  F.2d  at  1528-29. 

Some  commenters  point  to  a  Supreme 
Court  case.  Union  Electricv.  EPA.  427 
U.S.  246  (1976)  for  the  proposition  that 
EPA  may  not  include  costs 
considerations  in  the  interpretation  of 
"significant  contribution."  In  Union 
Electric,  the  Supreme  Court  foimd  that 
the  1970  version  of  section  110(a)(2)  did 
not  allow  EPA  to  disapprove  an 
attainment  sulfur  dioxide  (S02)  SIP  on 
the  groimd  that  the  SIP's  control 
measvires  for  complying  with  the  S02 
NAAQS  would  be  so  stringent  as  to  be 
technologically  or  economically 
infeasible.  Id.  at  265.  The  Supreme 
Court  made  it  clear  that  Congress  left 
States  fi^ee  to  choose  technology  forcing 
measures  to  achieve  attainment  within 
what  was  then  a  three-year  deadline.  Id. 
at  268-69.  This  holding  is  simply 
inapposite  to  EPA's  interpretation  of 
"significant  contribution."  With  respect 
to  the  separate  question,  whether  EPA 
can  take  cost  into  account  in 
interpreting  the  minimum  that  State 
SIPs  are  required  to  include,  the 
Supreme  Court  expressly  states  that 
"the  Administrator  may  consider 
whether  it  is  economically  or 
technologically  possible  for  the  state 
plan  to  require  more  rapid  progress  than 
it  does."  Id.  at  264,  fii.  13.  This  language 
from  the  case  supports  EPA's 
interpretation  of  "significant 
contribution"  rather  than  the  views  of 
conunenters. 

Finally,  EPA  notes  that  the  1977 
legislative  history  of  the  CAA 
demonstrates  that  Congress  was  clearly 
concerned  about  the  relative  cost  of 
pollution  control  in  upwind  and 
downwind  states  when  it  added  section 
126  to  the  CAA.  The  Senate  Report 
accompanying  the  Clean  Air  Act 
Amendments  of  1977,  which  added 
section  126,  offered  the  following 
description  of  the  purpose  of  the  new 
section's  addition: 

In  the  absence  of  interstate  abatement 
procedures  those  plants  in  States  with  more 
stringent  control  requirements  are  at  a 
distinct  economic  and  competitive 
disadvantage.  This  new  provision  is  intended 
to  equalize  the  positions  of  the  States  with 
respect  to  interstate  pollution  by  making  a 
source  at  least  as  responsible  for  polluting 
another  State  as  it  would  be  for  polluting  its 
own  State. 

S.  Rep.  95-127  (gsth  Cong.  Ist  Sess.)  at 
41—42.  This  legislative  history  evinces 
Congressional  concern  about  economic 
equity  and  supports  EPA's 
consideration  of  cost-effectiveness  as  a 
factor  in  determining  significant 
contribution. 
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C.  EPA's  Interpretation  of  Section  126: 
8-Hour  NAAQS  Summary 

In  the  NPR,  EPA  proposed  to  make  a 
finding  that  certain  sources  and 
categories  of  sources  identified  in  the 
§  126  petitions  significantly  contribute 
to  attainment  in,  or  interfere  with 
maintenance  by,  one  or  more  of  the 
petitioning  States.  EPA  proposed  to 
make  tiiis  finding  based  upon  evidence 
that  upwind  sources  contribute 
significantly  to  violations  of  the  ozone 
NAAQS  under  both  the  pre-existing  1- 
hour  standard  and  the  new  8-hour 
standard  which  EPA  recently 
promulgated.  EPA's  proposed  approach 
was  consistent  with  that  of  the  NOx  SIP 
Call  in  which  the  Agency  concluded 
that  22  States  and  the  District  of 
Colimibia  must  submit  State 
Implementation  Plan  ("SIP")  revisions 
to  prohibit  specified  amounts  of  NOx 
emissions  in  order  to  reduce  NOx  and 
ozone  transport  across  State  boimdaries 
in  the  eastern  half  of  the  United  States. 
See,  "Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone;  Rule,"  63  FR  57356  (Oct.  27, 
1998).  In  the  latter  action,  EPA 
extensively  discussed  the  Agency's 
authority  and  rationale  for  finding  that 
violations  of  the  8-hour  ozone  standard 
are  appropriate  for  consideration  in  the 
assessment  of  interstate  transport  of 
ozone  in  violation  of  CAA  section 
110(a)(2)(D).  Id.,  63  FR  at  57370-57374. 
In  the  NPR  for  today's  action,  EPA  also 
proposed  to  make  the  finding  of 
significant  contribution  for  purposes  of 
§  126  based,  in  part,  upon  violation  of 
the  8-hour  standard  in  full  recognition 
that  the  Agency  has  not  yet  formally 
designated  any  areas  as  nonattainment 
under  the  8-hour  standard. 

EPA  received  numerous  comments  on 
this  issue,  either  directly  or  through 
cross  references  to  earlier  comments  on 
the  NOx  SIP  Call.  Those  commenters 
critical  of  EPA's  use  of  the  8-hour 
standard  raised  four  specific  arguments: 
(i)  that  EPA  cannot  base  the  finding  of 
significant  contribution  on  violations 
under  the  8-houT  standard  before  the 
Agency  has  designated  any  areas  as 
nonattainment  under  such  standard;  (ii) 
that  EPA  cannot  use  modeling  to 
establish  nonattainment  of  the  8-hour 
standard  as  a  basis  for  the  finding  of 
significaiit  contribution;  (iii)  that  EPA 
cannot  base  the  finding  of  significant 
contribution  on  the  8-hour  standard 
now  and  must  wait  imtil  after 
completion  of  SIPs  to  implement  that 
standard  under  CAA  section  172;  and 
(iv)  that  EPA's  reliance  upon  violations 


of  the  8-hour  standard  for  purposes  of 
the  NOx  Sip  Call  or  this  finding  under 
section  126  is  inconsistent  with 
President  Clinton's  stated 
implementation  plan  for  that  standard. 

Response:  Although  EPA  has 
previously  replied  to  these  comments  in 
connection  with  the  NOx  SIP  Call  as 
noted  above,  it  wishes  to  reiterate  and 
expand  upon  those  responses  here. 

(a)  Use  of  the  8-hour  standard  before 
designation  of  nonattainment  areas  for 
that  standard.  The  commenters  noted 
that  EPA  will  not  formally  designate 
nonattainment  areas  for  the  8-hour 
ozone  standard  until  the  year  2000.  The 
commenters  argued  that  until  such 
formal  designation,  EPA  cannot  make 
any  determination  concerning 
significant  contribution  of  a  pollutant 
from  a  State  to  any  such  futiu« 
nonattaiimient  area  in  another  State. 
According  to  the  commenters,  imtil  EPA 
designates  areas  for  nonattainment 
under  the  8-hour  standard,  the  Agency 
has  no  authority  either  to  require  SIP 
submissions  under  section  110(a)(1)  or 
to  make  findings  of  significant 
contribution  under  §  126  with  respect  to 
the  8-hom'  standard.  The  heart  of  the 
commenters'  argument  is  that  §  110  may 
empower  EPA  to  rectify  interstate 
pollutant  transport,  but  that  EPA  must 
read  the  term  "area"  into  section 
110(a)(2)(D)(i)(I)  so  that  EPA  has  no 
authority  to  do  so  absent  formally 
designated  nonattainment  areas.  As 
further  evidence  of  their  position,  the 
commenters  alleged  that  the  new  source 
review  requirements  and  other  ozone 
nonattainment  provisions  of  the  1990 
CAA  apply  only  to  areas  designated  as 
nonattainment. 

EPA  disagrees  that  it  must  have 
designated  8-hour  standard 
nonattainment  areas  prior  to  taking 
today's  action  imder  section  126(b). 
First,  section  110(a)(2)(D)(i){I)  provides, 
inter  alia,  that  a  SIP  must  prohibit 
emissions  that  "contribute  significandy 
to  nonattainment  in  *  *  *  any  other 
State."  The  provision  does  not,  by  its 
terms,  indicate  that  this  downwind 
"nonattainment"  must  already  be 
formally  designated  imder  section  107 
as  a  nonattainment  "area."  Because  the 
provision  does  not  include  the  term 
"area"  in  conjimction  with  the  term 
"nonattainment,"  EPA  believes  that  the 
express  terms  of  the  statute  do  not 
support  the  claim  of  the  commenters. 
Similarly,  section  126  as  a  whole  also 
makes  no  reference  to  nonattainment 
"areas"  and  instead  pointedly  refers 
only  to  air  pollution  which  can 
contribute  to  violation  of  the  relevant 
NAAQS.  In  section  126(a)(1)(B),  the 
provision  states,  inter  alia,  that  States 
must  provide  notice  of  new  or  modified 


sources  "which  may  significantly 
contribute  to  levels  of  air  pollution  in 
excess  of  the  [NAAQS]  in  any  air  quality 
control  region  outside  of  the  State" 
(emphasis  added).  Likewise,  section 
126(c)  contains  no  restrictions  upon 
violations  or  remedies  based  upon  the 
existence  of  nonattainment  areas.  Most 
importantly  for  today's  action,  section 
126(b)  provides  that  any  State  may 
petition  EPA  for  a  findiiig  that  sources 
in  another  State  are  making  a  significant 
contribution,  but  does  not  tie  that 
finding  to  the  existence  of  a  formally 
designated  "nonattainment  area"  in  the 
petitioning  State. 

EPA  contends  that  it  would  be 
imreason&ble  to  read  into  section  126  a 
requirement  that  States  must  wait  until 
formal  designation  of  nonattainment 
areas  before  they  may  petition  the 
Agency  for  relief  or  before  the  EPA  may 
take  action  to  alleviate  transport.  Such 
an  approach  would  permit  upwind 
States  to  inundate  downwind  States 
with  emissions  for  extended  periods  of 
time  before  downwind  States  could  seek 
relief.  Given  that  section  126(a)  clearly 
contemplates  advance  notice  of 
construction  or  modification  of  sources 
before  they  begin  to  contribute  to 
downwind  levels  of  air  pollution, 
regardless  of  whether  the  downwind 
area  is  designated  nonattainment  or  not, 
EPA  believes  that  Congress  did  not 
intend  to  preclude  States  from  seeking 
recourse  through  section  126(b)  prior  to 
official  designation  of  nonattainment 
status.  As  explained  elsewhere,  EPA 
contends  that  the  statutory  reference  in 
section  126(b)  should  read 
"§  110{a)(2){D)(i),"  thereby  establishing 
that  Congress  intended  that  States  have 
the  right  to  petition  for  a  finding  that 
sources  in  a  State  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  another 
State. 

By  contrast,  EPA  notes  that  other 
provisions  of  the  CAA  do  explicitly 
employ  the  term  "area"  in  conjimction 
witfi  the  term  "nonattainment,"  and  that 
these  provisions  clearly  refer  to  areas 
designated  as  nonattainment.  See,  e.g., 
sections  107(d)(l)(A)(i),  181(b)(2)(A), 
211(k)(l0){D).  Similarly,  the  provisions 
to  which  the  commenters  appeared  to 
refer,  section  172(b)  and  section 
172(c)(5)(new  source  review)  and 
section  181(a)(1)  and  section  182 
(classified  ozone  nonattaiimient  area 
requirements),  by  their  terms  apply  to  a 
designated  nonattainment  "area."  EPA 
finds  it  imremarkable  that  provisions 
which  explicitly  impose  requirements 
on  nonattainment  areas  apply  to 
nonattainment  "areas."  Rather  than 
supporting  the  conunenters'  claim,  EPA 
believes  that  the  difference  between  the 
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explicit  wording  of  the  provisions 
illustrates  the  distinction  Congress 
intended  in  the  statute.  The  sections  at 
issue,  section  110(a)(2)(D)  and  section 
126,  do  not  make  reference  to 
nonattainment  "areas,"  but  rather  to 
"nonattainment"  or  to  levels  of  air 
pollution  in  excess  of  the  NAAQS. 

As  further  evidence  of  the  distinction 
in  the  provisions,  EPA  notes  that  section 
176A(a)  authorizes  EPA  to  establish  a 
transport  region  whenever  "the 
Administrator  has  reason  to  believe  that 
the  interstate  transport  of  air  pollutants 
from  one  or  more  States  contributes 
significantly  to  a  violation  of  a  [NAAQS] 
in  one  or  more  other  States."  This 
reference  to  "a  violation  of  a  [NAAQS]" 
makes  clear  that  EPA  is  authorized  to 
form  a  transport  region  when  an  upwind 
State  contributes  significantly  to 
downwind  area  with  nonattainment  air 
quality,  regardless  of  whether  the 
downwind  area  is  designated 
nonattainment.  EPA  also  notes  that  the 
remedy  luider  section  176A  is  a  SIP  call 
xmder  section  110(a)(2)(D),  thereby 
shedding  light  on  the  meaning  of 
section  110(a)(2)(D)  and  confirming  that 
the  Agency  may  use  that  provision  as  a 
tool  to  alleviate  interstate  transport.  The 
EPA  believes  that  section  110(a)(2)(D) 
and  section  126  should  be  read  the  same 
way  because  of  the  parallels  between 
those  provisions  and  section  1 76A(a). 
All  of  the  provisions  address  transport 
and  all  are  triggered  when  emissions 
from  an  upwind  area  "contribute 
significantly"  to  air  pollutants 
downwind.  EPA  believes  that  it  is 
appropriate  in  light  of  these  related 
provisions  to  apply  a  consistent 
approach  to  interpreting  and 
implementing  the  provisions.  Thus, 
EPA  contends  that  the  term 
"nonattainment"  in  section  110(a)(2)(D) 
is  synonymous  with  "a  violation  of  the 
[NAAQS]"  in  section  176A.  Section 
126(b),  in  EPA's  opinion,  refers  to 
section  110{a)(2)(D)(i),  thereby 
incorporating  that  standard  by 
reference.  None  of  the  three  provisions 
at  issue  here  make  reference  to 
nonattainment  "areas,"  and  EPA 
believes  that  this  common  fact  is 
significant. 

EPA  also  notes  that  the  CAA  contains 
other  provisions  that  refer  to  the  actual 
air  quality  status  of  a  particular  area 
rather  than  to  the  area's  formally 
designated  status.  These  provisions 
include:  (i)  sections  172(c)  and  171(1), 
the  reasonable  further  progress 
requirements  which  require 
nonattainment  SIPs  to  provide  for  "such 
annual  incremental  reductions  in 
emissions  *  *  *  as  *  *  *  may  *  *  *  be 
required  *  *  *  for  the  purpose  of 
ensuring  attainment  of  the  [NAAQS]; 


and  (ii)  section  182(c)(2),  the  attainment 
demonstration  requirement,  which 
mandates  a  "demonstration  that  the 
[SIP]  *  *  *  will  provide  for  attainment 
of  the  [NAAQS]."  These  provisions  refer 
to  air  quality  status  rather  than  to  the 
designated  status  of  the  area  in  question. 
In  a  series  of  notices  in  the  Federal 
Register,  EPA  has  relied  on  these 
references  to  air  quality  status,  rather 
than  designated  status,  in  determining 
that  areas  seeking  to  redesignate  from 
nonattainment  to  attainment  did  not 
need  to  complete  Rate  Of  Progress  SIPs 
or  attainment  demonstrations,  even 
though  those  requirements  generally 
apply  to  areas  designated  as 
nonattainment.  EPA  took  these  actions 
because  the  air  quality  for  those  areas 
seeking  redesignation  was,  in  fact,  in 
attainment  notwithstanding  their  formal 
designation  as  nonattainment  areas.  See 
"State  Implementation  Plans:  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990;  Proposed  Rule,"  57  FR  13498, 
13564  (April  16, 1992);  "Determination 
of  Attainment  of  Ozone  Standard  for 
Salt  Lake  and  Davis  Counties,  Utah,  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Fiulher  Progress 
and  Attainment  Demonstration 
Requirements;  Direct  Final  Rule,:  60  FR 
30189,  3019O(June  8, 1995);  and 
"Determination  of  Attainment  of  Ozone 
Standard  for  Salt  Lake  and  Davis 
Counties,  Utah,  and  Determination 
Regarding  Applicability  of  Certain 
Reasonable  Further  Progress  and 
Attainment  Demonstration 
Requirements;  Final  Rule,"  60  FR 
36723,  36724  (July  18, 1995).  The  EPA's 
interpretation  was  upheld  by  the  Court 
of  Appeals  for  the  10th  Circuit  in  Sierra 
Club  V.  EPA,  99  F.3d  1551, 1557  (10th 
Cir.  1996). 

EPA  has  concluded  that  it  may  take 
today's  action  before  formal  designation 
of  nonattainment  areas  under  the  8-hour 
standard.  EPA  believes  that  it  is  clear 
that  the  reference  in  section: 
110(a)(2)(D)(i)(I)  to  "nonattainment" 
refers  to  actual  air  quality,  not  the 
formal  designation  statiis  of  an  area. 
EPA  believes  that  it  is  also  clear  that 
section  126(b)  is  tied  to  actual  air 
quality  rather  than  to  designation  status. 
'The  explicit  terms  of  section  110(a)(2) 
and  section  126  do  not  refer  to 
nonattainment  "areas."  Such  a  reading 
would  not  be  reasonable  in  light  of  the 
purpose  of  the  provisions  to  halt 
emissions  of  pollutants  which 
significantly  contribute  to 
nonattainment  or  maintenance  of 
attainment  in  other  States.  Accordingly, 
EPA  believes  that  this  issue  is 
controlled  by  the  clear  terms  of  the 


statute  and  is  resolvable  under  the  first 
step  of  Chevmn.  If,  however,  the 
provisions  were  ambiguous  on  this    . 
point,  then  EPA  believes  that,  under  the 
second  step  in  the  Chevron  analysis,  a 
court  should  give  EPA  deference  for  its 
reasonable  interpretation.  EPA  contends 
that  interpreting  "nonattainment"  to 
refer  to  air  quality  is  reasonable  for  the 
reasons  described  above.  Additional 
arguments  based  upon  the  structure  of 
the  Act  are  detailed  in  EPA's  action  on 
the  NOx  SIP  Call.  See.  63  FR  57356, 
57372. 

(b)  Use  of  modeling  to  support  a 
finding  of  significant  contribution  to 
nonattainment  of  the  8-hour  standard. 
The  commenters  also  argued  that  EPA 
caimot  use  "modeled  nonattainment 
areas"  for  piuposes  of  section  126  to 
determine  whether  the  emissions  of 
sources  in  one  State  contribute 
significantly  to  nonattainment  of  the  8- 
hour  ozone  standard  in  another  State. 
By  the  commenters'  reasoning,  EPA 
must  first  define  such  nonattainment 
areas  in  accordance  with  the  applicable 
regulations  for  determining  violations  of 
the  ozone  standard.  Thus,  the 
commenters  argued  that  EPA  can  only 
make  the  determination  of  significant 
contribution  to  nonattainment  of  the  8- 
hour  standard  in  accordance  with 
monitoring  requirements  of  40  CFR 
50.10.  In  particiilar,  the  commenters 
objected  to  EPA  using  modeled 
nonattainment  areas  in  advance  of 
developing  a  procedure  for  States  to 
perform  attainment  demonstration 
modeling  for  the  new  8-hour  standard. 

EPA  disagrees  with  the  commenters 
on  the  appropriateness  of  using 
modeling  to  establish  nonattainment. 
First,  EPA  disagrees  that  it  may  not 
generally  use  modeling  to  assess  the 
likelihood  of  a  future  significant 
contribution  to  nonattainment  or 
interference  with  maintenance  as 
contemplated  by  section  126.  The 
provision  does  not  direct  the  Agency  as 
to  the  particular  method  it  must  use  to 
make  the  finding.  Historically,  however, 
EPA  has  used  modeling  to  determine 
the  presence  or  absence  of  such  an 
impact.  See,  e.g.,  Air  Pollution  Control 
District  of  Jefferson  County,  739  F.2d  at 
1077-79  (Agency  reliance  on  modeling); 
New  York  v.  EPA,  852  F.2d  at  580 
(Agency  criticism  of  insufficient 
modeling).  Moreover,  EPA  notes  that 
section  126  implicitly  contemplates  that 
EPA  may  use  modeling  to  assess 
significant  contribution.  In  particidar, 
section  126(b)  provides  that  any  State 
may  petition  for  a  finding  that  any 
source  or  group  of  sources  "emits  or 
would  emit"  in  violation  of  section  110. 
This  construction  indicates  that  EPA 
may  determine  whether  sources  would 
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violate  the  provision  now  or  in  the 
future,  thereby  reqxiiring  that  the 
Agency  would  have  to  model  to 
determine  whether  there  would  be  a 
future  significant  contribution  to 
nonattainment  or  interference  with 
maintenance  in  the  petitioning  State. 
This  anticipation  of  prospective 
significant  contribution  is  likewise 
implicit  in  section  126(a)  which 
provides  for  notice  in  advance  of 
construction  of  major  new  sources  or 
the  modification  of  existing  sources  that 
would  have  the  same  effect.  Thus, 
section  126  not  only  does  not  preclude 
EPA  from  modeling  to  make  a  finding, 
it  logically  reqiiires  it  in  the  case  of 
petitions  alleging  future  significant 
contributions  to  nonattainment  or 
interference  with  maintenance.  To 
interpret  section  126  to  forbid  the  use  of 
modeling  to  predict  futiire  air  quality 
conditions  woiUd  be  inconsistent  with 
the  statute  and  absurd. 

Second,  EPA  notes  that  the 
commenters  appear  to  misunderstand 
how  the  Agency  did  use  both 
monitoring  data  and  modeling  to  project 
whether  areas  will  be  in  nonattainment 
of  the  8-hour  standard  in  the  future  for 
purposes  of  this  action.  EPA  did  obtain 
monitoring  data  which  demonstrated 
that  many  areas  in  the  petitioning  States 
are  currently  violating  the  8-hotir 
standard  At  the  outset  of  the  process, 
EPA  thus  relied  on  actual  monitored 
data  of  the  type  desired  by  the 
commeaters.  As  described  in  more 
detail  in  the  NPR,  EPA  then  utilized 
modeling  to  determine  which  areas 
ciurently  violating  the  8-hour  standard 
would  be  likely  to  continue  to  violate 
the  8-hour  standard  in  2007,  factoring  in 
expected  ozone  reductions  and 
concomitant  air  quality  improvements 
from  Federal  and  State  control 
measures.  Significantly,  EPA  used 
modeling  not  to  add  areas  to  the  list  of 
nonattainment  areas,  but  rather  to 
subtract  from  the  list  of  areas  already 
shown  through  monitoring  data  to  be  in 
violation  of  the  8-hour  standard  at  this 
time.  EPA  believes  that  this 
conservative  approach  is  a  reasonable 
means  to  anticipate  which  areas  will 
continue  to  be  in  nonattainment  of  the 
8-hour  standard  unless  sources  in 
upwind  States  imdertake  additional 
control  measures.  By  contrast,  the 
commenters  imply  that  EPA  cannot 
possibly  determine  which  areas  will  be 
in  nonattainment  in  a  futiire  year  unless 
EPA  waits  imtil  that  year  for  actual 
monitored  data  showing  that 
nonattainment.  Such  an  approach 
would  be  inconsistent  with  the 
provisions  of  section  126  as  discussed 
above,  and  would  be  illogical  because  it 


would  preclude  EPA  from  encouraging 
upwind  States  to  obtain  emission 
reductions  that  the  Agency  can  now 
reasonably  identify  through  modeling  as 
necessary  for  downwind  States  to 
achieve  attainment  of  the  8-hour 
standard  as  expeditiously  as  practicable. 

(c)  Finding  of  significant  contribution 
to  nonattainment  under  the  8-hour 
standard  before  submissions  ofSIPs  in 
accordance  with  section  1 72.  The 
commenters  also  argued  that  EPA 
cannot  make  a  finding  under  section 
126(b)  using  the  8-hour  ozone  standard 
because  of  timing  issues.  In  the  NOx  SIP 
Call,  EPA  concluded  that  States  must 
submit  SIPs  for  the  new  8-hour  standard 
in  accordance  with  the  schedule  in 
section  110(a)(1),  i.e.,  within  three  years 
after  promulgation  of  a  new  or  revised 
NAAQS.  The  commenters  claimed  that 
such  a  timetable  is  unauthorized  imder 
the  CAA  and  that  EPA  must  follow  the 
schedule  set  forth  in  section  172(b), 
which  provides  that  SIPs  required  to 
satisfy  nonattainment  areas  are  due 
three  years  after  the  designation  of  an 
area  as  nonattainment  pursuant  to 
section  107(d).  Because  EPA  has  stated 
that  it  intends  to  complete  the 
designation  process  for  nonattainment 
areas  under  the  8-hoiu'  standard  in  2000, 
the  commenters  reason  that  SIPs  to 
address  that  nonattainment  would  not 
be  due  until  2003.  Following  that 
reasoning,  the  commenters  argued  that 
because  of  the  schedule  set  forth  in 
section  172(b),  EPA  cannot  now  use 
violations  of  the  8-hour  standard  in 
connection  with  petitions  under  section 
126. 

For  the  reasons  detailed  in  the  NOx 
SIP  Call,  EPA  disagrees  with  the 
contentions  of  the  commenters 
concerning  the  timing  of  the  NOx  SIP 
Call  and  SIPs  to  implement  the  8-hour 
standard.  See,  63  FR  57356,  57372- 
57374.  With  respect  to  today's  action 
imder  section  126(b),  EPA  reiterates  that 
sections  110(a)(1)  and  (2)  authorize  the 
Agency  to  require  SIP  revisions  to 
address  SIP  requirements  in  section 
110(a)(2)(D)  on  the  schedule  set  forth  in 
the  NOx  SIP  Call. 

EPA  also  notes  that  section  126  itself 
contains  no  reference  to  section  1 72  as 
a  timeline  for  requiring  SIP  revisions  or 
implementation  of  necessary  emission 
reduction  requirements  as  a  result  of  a 
finding  under  section  126(b).  In  fact, 
section  126(c)  specifically  stipulates 
that  existing  sources  may  not  continue 
to  operate  longer  than  three  months 
after  a  section  126(b)  finding  unless  the 
source  "complies  with  such  emission 
limitations  and  compliance  schedules 
*  *  *  as  may  be  provided  by  the 
Administrator."  If  EPA  extends  the 
compliance  period,  section  126(c) 


provides  that  the  source  must  comply 
"as  expeditiously  as  practicable,  but  in 
no  event  longer  than  three  years  after 
such  compliance."  EPA  believes  that  the 
explicit  provisions  of  section  126  refute 
the  commenters'  implication  that  the 
Agency  cannot  take  action  imder  section 
126(b)  imtil  after  the  designation  of 
nonattainment  areas  and  submission  of 
SIPs  for  the  8-hoiu  standard  and  the 
ultimate  potential  compliance  date,  i.e., 
potentially  as  much  as  ten  years  after 
designation.  Having  established  that 
sources  in  upwind  jurisdictions  will 
significantly  contribute  to  ozone 
nonattainment  or  interfere  with 
maintenance  in  the  petitioning  States, 
EPA  has  authority  to  take  action  and  to 
require  compliance  in  the  time  fr^me 
that  the  Agency  believes  will  allow 
attainment  as  expeditiously  as 
practicable. 

Although  the  commenters  claimed 
that  it  is  absurd  to  grant  the  section  126 
petitions  now  because  this  action  will 
require  upwind  emission  reductions 
prior  to  forcing  downwind  areas  to 
implement  all  statutorily  required  or 
necessary  controls,  EPA  disagrees.  As 
explained  in  connection  with  the  NOx 
SIP  Call,  downwind  nonattainment 
areas  have  historically  borne  the  brunt 
of  controls  designed  to  reduce  ozone 
and  ozone  precursors  for  many  years.  In 
spite  of  these  efforts,  many  areas  have 
had  difficulty  meeting  the  1-hour  ozone 
standard  because  of  the  influx  of  ozone 
and  ozone  precursors  from  upwind 
jurisdictions.  Under  the  new  8-hour 
standard,  monitoring  data  indicate  that 
more  and  larger  areas  will  potentially  be 
in  nonattainment.  EPA  therefore 
believes  that  it  is  even  more  important 
to  implement  regional  control  strategies 
to  mitigate  interstate  pollution  in  order 
to  assist  downwind  areas  in  achieving 
attainment.  As  such,  the  granting  of  the 
section  126  petitions  is  not  an  effort  "to 
enforce  the  8-hoiu'  standard" 
prematurely  as  alleged  by  the 
commenters,  but  rather  the  exercise  of 
appropriate  authority  to  begin  to 
alleviate  emissions  that  are  already 
contributing  to  eunbient  air  conditions 
which  exceed  that  standard.  This  action 
will  help  meet  the  statutory  objective  of 
achieving  attainment  as  expeditiously  as 
practicable. 

(d)  Finding  of  significant  contribution 
under  the  8-hour  standard  in  light  of 
President  Clinton's  implementation 
plan  for  the  standard.  Conunenters  also 
claimed  that  EPA's  use  of  the  8-hour 
ozone  standard  for  purposes  of  the 
proposed  section  126  finding  was 
inconsistent  with  President  Clinton's 
Memorandum  of  July  16, 1997,  entitled 
"Implementation  of  Revised  Air  Quality 
Standards  for  Ozone  and  Particidate 
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Matter"  (the  "Implementation  Memo"). 
See,  62  FR  38421  (July  18, 1997).  That 
document  accompanied  EPA's 
promulgation  of  the  new  8-hoiu'  NAAQS 
for  ozone.  The  commenters  noted  that 
the  Implementation  Memo  made 
explicit  reference  to  the  statutory 
timeline  for  implementation  of  the  new 
8-hour  standard  and  indicated  that  there 
would  be  up  to  three  years  to  designate 
nonattainment  areas  under  the  new  8- 
hour  standard,  up  to  three  more  years  to 
develop  SIPs  for  the  new  8-hour 
stcindard,  and  up  to  a  total  of  ten  years 
from  designation  to  comply  with  the 
new  8-hour  standard.  The  commenters 
implied  that  the  presence  of  the 
"general  timeline"  in  the 
Implementation  Memo  precludes  EPA 
from  making  a  finding  of  significant 
contribution  imder  section  126  using 
the  8-hour  standard  at  this  time. 

EPA  disagrees  that  today's  finding  is 
inconsistent  with  the  Implementation 
Memo.  EPA  believes  that  the 
commenters  have  overlooked  key 
passages  of  the  Implementation  Memo 
which  make  clear  that  the  Agency  is  to 
take  action  to  alleviate  regional 
transport  of  ozone  and  ozone  precursors 
immediately,  rather  than  to  wait  until 
formal  designation  of  nonattainment 
areas  under  the  8-hour  standard. 

Contrary  to  the  commenters' 
implications,  the  Implementation  Memo 
does  not  state  that  EPA  is  to  do  nothing 
to  implement  the  8-hour  ozone  standard 
until  after  designation  of  nonattainment 
areas  and  submission  of  SIPs.  The 
document  explicitly  discussed  the  need 
for  a  regional  strategy  to  address  ozone 
nonattainment  and  the  investigation  of 
strategy  options  by  the  Ozone  Transport 
Assessment  Group  (OTAG)  to  alleviate 
interstate  transport  of  ozone.  See,  62  FR 
at  38425.  In  partiadar,  the    . 
Implementation  Memo  stated  "that  EPA 
will  propose  a  rule  requiring  States  in 
the  OTAG  region  that  are  significantly 
contributing  to  nonattainment  or 
interfering  with  maintenance  of 
attainment  in  downwind  States  to 
submit  SIPs  to  reduce  their  interstate 
pollution."  Id.  This  was  a  clear 
reference  to  the  NOx  SIP  Call.  The 
Implementation  Memo  promised 
issuance  of  the  NOx  SIP  Call  final  rule 
in  September  of  1998,  well  in  advance 
of  designation  of  nonattaiimient  areas 
for  the  8-hour  standard.  Significantly, 
the  Implementation  Memo  did  not 
indicate  that  EPA  would  restrict  the 
NOx  SIP  Call  to  nonattainment  areas 
under  the  old  l-hoin  standard.  To  the 
contrary,  the  document  stated,  inter 
alia,  that :  "Most  important,  based  on 
the  EPA's  review  of  the  latest  modeling, 
a  regional  approach,  coupled  with 
implementation  of  already  existing  State 


and  Federal  Clean  Air  Act  requirements, 
will  allow  the  vast  majority  of  areas  that 
currently  meet  the  1-hour  standard  but 
would  not  otherwise  meet  the  new  8- 
hoiu  standard  to  achieve  healthful  air 
without  additional  local  controls."  Id.  In 
other  words,  the  Implementation  Memo 
contemplated  that  control  measures 
under  the  NOx  SIP  Call  would  help 
alleviate  nonattainment  of  the  8-hour 
standard.  Rather  than  suggesting  that 
EPA  is  to  defer  any  action  to  ensme 
reductiobs  in  emissions  that  contribute 
to  regional  ozone  transport  to  achieve 
the  8-hour  standard,  the  Implementation 
Memo  clearly  contemplated  that  EPA 
should  and  would  take  appropriate 
action  in  advance  of  designations. 

Sinularly,  with  regard  to  the 
"transitional  classification,"  the 
Implementation  Memo  provided  that: 
"Because  many  areas  will  need  little  or 
no  additional  new  local  emission 
reductions  to  reach  attainment,  beyond 
those  reductions  that  will  be  achieved 
through  the  regional  control  strategy, 
and  wall  come  into  attainment  earlier 
than  otherwise  required,  the  EPA  will 
exercise  its  discretion  under  the  law  to 
eliminate  unnecessary  local  planning 
requirements  for  such  areas."  Id.  The 
referenced  "regional  control  strategy"  is 
die  NOx  SIP  Call.  Again,  the 
Implementation  Memo  not  only  does 
not  direct  inaction  on  the  8-hour 
standard,  it  specifically  presumes  that 
EPA  will  take  action  on  a  regional  basis 
to  mitigate  ozone  transport  without 
regard  to  whether  or  not  it  has  formally 
designated  areas  as  nonattainment  for 
the  8-hour  standard. 

In  short,  EPA  believes  that  the 
Implementation  Memo  reflected  the 
intention  that  EPA  is  to  take  appropriate 
advance  action  to  ensure  future 
compliance  with  the  8-hour  standard, 
and  that  such  action  should  specifically 
include  a  regional  strategy  to  reduce 
ozone  and  ozone  precinsors  such  as 
NOx-  It  is  not  reasonable  to  assume  that 
EPA  must  wait  up  to  three  years  for 
formal  designation  of  nonattainment 
areas,  much  less  the  additional  three 
years  for  development  of  nonattainment 
SIPs  or  up  to  twelve  years  for  full 
compliance,  before  it  may  take 
appropriate  action  to  address  interstate 
transport  tuider  section  110(a)(2)(D)(i), 
whether  in  the  form  of  the  NOx  SIP  Call, 
as  specifically  contemplated  in  the 
Implementation  Memo,  or  otherwise 
under  section  126.  At  the  time  of  the 
Implementation  Memo,  EPA  had  not  yet 
proposed  to  take  action  on  the  section 
126  petitions  and  thus  the  absence  of 
references  to  those  petitions  is  not 
significant.  Like  the  NOx  SIP  Call, 
EPA's  action  under  section  126  is  based 
upon  a  finding  of  significant 


contribution  by  sources  in  upwind 
States.  Like  the  NOx  SIP  Call,  EPA's 
action  on  the  section  126  petitions  is 
premised  on  the  need  to  achieve 
regional  reductions  in  ozone  and  ozone 
preau^ors  in  order  to  enable  all  States 
to  achieve  the  8-hour  standard 
expeditiously.  EPA's  finding  under 
section  126  is  consistent  widi  the 
Implementation  Memo. 

D.  EPA's  Interpretation  of  Section  126: 
Remedy 

In  the  NPR,  EPA  proposed  a  set  of 
controls  that  would  apply  if  any  of  the 
petitions  were  granted.  TTie  EPA  further 
proposed  the  maximiun  of  the  3  years 
allowed  by  the  statute  from  the  date  of 
the  final  approval  of  a  section  126 
petition  to  the  date  that  the  affected 
upwind  sources  must  implement 
controls  that  EPA  may  promidgate.  The 
EPA  further  proposed  that  if  the 
petitions  were  granted  during  the  fall  of 
1999,  EPA  would  grant  a  maximum  of 
3  years  from  the  begiiming  of  the  next 
ozone  season.  The  EPA  received 
numerous  comments  on  this  aspect  of 
the  rulemaking. 

1.  Three- Year  Period 

Some  commenters  sought  a  longer- 
than-3-year  period,  but  EPA  continues 
to  believe  that  the  section  126(c) 
provisions  that  establish  this  period 
should  be  interpreted  as  establishing  a 
ceiling  of  no  more  than  3  years  for 
implementation. 

2.  Uniform  Level  of  Controls 
a.  Comments 

Commenters  argued  that  EPA  has  not 
justified  uniform  control  levels  on 
upwind  sources  in  light  of  the  varying 
impacts  among  the  different  upwind 
soinces  and  the  downwind  receptors. 
These  commenters  stressed  that  in 
general,  the  greatest  part  of  a  downwind 
area's  nonattainment  problem  results 
from  emissions  local  to  the  downwind 
area;  that  the  next  greatest  part  of  the 
problem  results  from  emissions  in 
adjoining  States;  and  that  emissions 
bom  further  upwind  States  are  a 
relatively  small  part  of  the  problem. 
According  to  these  commenters,  it 
would  be  more  cost-effective  in  terms  of 
ambient  impact  to  focus  more  controls 
on  sources  in  the  local  and  adjoining 
areas. 

The  commenters  further  stated  that 
the  fact  that  the  section  126  petitions 
present  fewer  downwind  receptors 
(compared  to  the  NOx  SIP  call)  that  are 
concentrated  in  the  northeast  renders 
the  imifbrm  remedy  particularly 
suspect.  Commenters  added  that  EPA 
concerns  about  the  difficulty  of 
establishing  a  remedy  with  state-by-state 
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variations  was  not  a  valid  reason  if 
state-by-state  variations  were  otherwise 
justifiable. 

b.  Response 

The  EPA's  response  to  these 
comments  is  similar  to  EPA's  response 
to  comments  that  EPA  should  establish 
a  bright-line  approach  for  determining 
significant  contribution.  That  is,  EPA 
believes  its  uniform  approach  to  the 
remedy  is  reasonable,  regardless  of 
whether  other  approaches  would  also  be 
considered  reasonable. 

Moreover,  EPA's  approach  to  the 
remedy  stems  directly  from  its 
interpretation  of  the  significant 
contribution  test.  EPA's  interpretation 
in''',  rporates  the  application  of  cost- 
effective  controls  to  determine  the 
amount  of  emissions  considered  to 
contribute  significantly.  This 
application  is,  by  its  terms,  uniform 
among  all  upwind  sources. 

EPA  believes  that  this  approach  to  the 
significant  contribution  determination, 
and  thus  to  the  remedy,  is  reasonable. 
As  noted  above,  sections  126(b)/ 
110(a){2)(D)(i)(I)  do  not  include  criteria 
for  defining  and  applying  the  significant 
contribution  test.  In  addition,  section 
126(c)  does  not  include  criteria  for 
determining  the  level  of  controls  that 
EPA  is  authorized  to  promulgate  (except 
for  the  general  requirement  that  the 
controls  must  be  designed  to  "bring 
about  compliance  with  the  requirements 
contained  in"  section  110(a)(2)(D)[(i)]  as 
expeditiously  as  practical,  but  in  no 
case  later  than  three  years  after  the  date 
of  such  finding). 

In  particidar.  Congress  did  not 
provide  any  requirement  that  local 
sources  or  adjoining  sources  are 
obligated  to  implement  reductions 
sooner,  or  to  a  greater  degree,  than 
sources  further  away.  Congress  has 
included  comparable  provisions  imder 
other  requirements.  For  example,  the 
Clean  Air  Act  Amendments  of  1990 
included  section  182,  which  established 
a  five-step  set  of  graduated  controls  on 
ozone  nonattainment  areas.  The  level  of 
control  requirements  for  nonattainment 
areas  increase  with  the  severity  of  their 
nonattainment  problem.  At  the  lower 
and  upper  boimdaries  of  this  scheme, 
areas  with  "marginal"  problems  are 
required  to  implement  a  lighter  level  of 
controls,  section  182(a);  and  areas  with 
"extreme"  problems  are  required  to 
implement  a  much  higher  level  of 
controls,  section  182(e).  By  comparison, 
in  sections  126/1 10(a)(2)(D),  Congress 
did  not  indicate  more  stringent  sets  of 
controls  on  upwind  areas  that 
immediately  adjoin  downwind  states 
with  nonattainment  problems,  and  a 


lower  level  of  controls  on  the  further 
upwind  areas. 

As  an  additional  example,  section 
211(c)(4)(C)  provides  the  test  for 
granting  a  waiver  of  Federal  preemption 
for  State  fuel  controls.  Under  this  test, 
EPA  may  approve  the  state  fuel  controls 
only  after  finding  that  "no  other 
measures  that  woidd  bring  about  timely 
attainment  exist,  or  if  other  measures 
exist  and  are  technically  possible  to 
implement,  but  are  unreasonable  or 
impracticable."  This  provision 
illustrates  that  Congress  knew  how  to 
require  that  control  schemes  be 
prioritized,  and  Congress  chose  not  to 
include  such  a  requirement  in  sections 
126/llO(a)(2)(D)(i)(I). 

As  noted  above,  under  these 
circumstances,  EPA  believes  that  it  has 
discretion  under  Chevron  to  develop  a 
reasonable  interpretation  that  gives 
effect  to  the  statutory  purposes'  of 
ameliorating  air  pollution  transport. 

For  the  reasons  described  above.  EPA 
believes  it  has  a  valid  basis  for 
establishing  controls  that  are  highly 
cost-effective  on  section  126  sources  in 
States  whose  overall  NOx  emissions 
contribute  significantly  to 
nonattainment  downwind.  As  noted 
above,  this  approach  is  fully  consistent 
with  the  approach  Congress  and  EPA 
have  taken  in  many  other  instances  in 
which  controls  have  been  imposed  on 
other  sources.  The  EPA's  approach 
results  in  controls  on  sources  whose 
emissions  have  a  meaningful  impact  on 
nonattainment  downwind,  in  light  of 
the  collective  contribution  nature  of 
ozone  nonattainment  problems. 

In  addition,  as  noted  above,  imposing 
a  lower — or  even  a  zero — level  of 
controls  on  sources  that  are  further 
away,  yet  still  emit  into  the  same  air 
basin  as  the  more  highly  controlled 
sources,  would  give  the  lesser 
controlled  sources  a  competitive 
advantage.  This  competitive  advantage 
nms  contrary  to  one  of  the  purposes  of 
section  126,  as  expressed  by  the 
legislative  history,  described  above,  of 
eliminating  the  competitive  advantages 
enjoyed  by  upwind  sources  at  the 
expense  of  downwind  sources. 
Further,  for  the  NOx  SEP  call 
rulemaking,  EPA  conducted  air  quality 
modeling  that  assiuned  lower  levels  of 
controls  on  sources  in  certain  upwind 
States.  The  results  of  this  modeling 
generally  indicated  that  lower  levels  of 
controls  in  the  further-away  upwind 
States  residted  in  fewer  ozone 
reductions  in  the  northeast 
nonattainment  areas,  compared  to  a 
uniform,  higher  level  of  control.  See  Air 
Quality  Modeling  Technical  Support 
Docimient  for  the  NOx  SIP  call.  Docket 
A-96-56,  No.  VI-B-11,  p.  69. 


The  EPA  believes  that  the  above- 
described  reasons  fully  justify  its 
decision  to  adopt,  as  the  remedy,  a 
uniform  set  of  highly  cost-effective 
controls.  As  additional  reasons,  EPA 
notes  that  a  non-uniform  remedy  would 
create  substantial  administrative 
complexities,  as  described  in  the  NOx 
SIP  call  rulemaking.  In  addition,  in  the 
NOx  SIP  call  NFR,  EPA  determined  that 
emissions  in  each  upwind  state — 
including  the  section  126  soiut:es  in 
those  states — generally  contribute  to 
several  downwind  nonattainment 
problems  imder  the  1-hour  NAAQS,  and 
nimierous  downwind  nonattainment 
problems  under  the  8-hour  NAAQS.  For 
some  of  these  downwind  nonattainment 
problems,  the  dowmwind  states  have 
submitted  a  section  126  petition  for 
which  EPA  is  today  granting  an 
affirmative  technical  determination;  for 
others,  the  downwind  State  has  recently 
submitted  a  section  126  petition;  and  for 
others,  the  downwind  States  have  not 
submitted  a  section  126  petition. 
Regardless,  EPA  believes  that  in 
determining  whether  a  contribution  is 
significant,  including  assessing  the  cost- 
effectiveness  of  the  upvdnd  controls,  it 
is  reasonable  to  recognize  that  in 
general,  those  controls  will  result  in 
benefits  throughout  several  downwind 
areas  under  the  one-hour  NAAQS,  and 
numerous  downwind  areas  under  the 
eight-hour  NAAQS.  This  issue  is  further 
discussed  in  the  NOx  SIP  Call  final  rule, 
63  FR  57404-57405.  As  a  result,  EPA 
believes  that  the  controls  for  each 
upwind  State  should  be  considered  as 
providing  benefits  for  at  least  several, 
and  in  some  cases  many,  downwind 
areas.  As  a  qualitative  matter,  the  fact 
that  the  controls  provide  benefits  in 
numerous  downwind  areas  significantly 
improves  the  efficacy  of  the  controls. 

E.  Obligations  of  Downwind  States 

1.  Comments 

Numerous  commenters  representing 
the  interests  of  upwind  sources  and 
States  stressed  that  in  many  cases,  the 
petitioning  States  have  not  completed 
all  of  the  SIP  requirements  to  which 
they  are  subject  imder  the  CAA 
Amendments  of  1990.  These 
conmienters  argued  that  the  section  126 
petitions  should  be  denied  on  this  basis. 

2.  Response 

The  EPA  disagrees  that  incomplete 
SIPs  would  preclude  EPA  from  issuing 
findings  requested  by  the  section  126 
petitioners  concerning  upwind  sources. 

The  EPA  responded  at  length  to 
comparable  comments  in  the  NOx  SIP 
call  final  rule,  63  FR  57380,  and  EPA 
incorporates  those  responses  into 
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today's  action.  In  addition,  EPA  has 
included  in  the  rulemaking  docket  for 
today's  action  a  set  of  tables  identifying 
the  SIP  submittal  requirements 
applicable  to  various  downwind 
nonattainment  areas  imder  the  1990 
CAA  Amendments,  and  summarizing 
the  progress  made  by  the  downwind 
states  in  completing  their  requirements. 
Although  the  downwind  States  have  not 
yet  complied  widi  some  SEP  submittal 
requirements,  they  have  complied  with 
the  vast  majority  of  those  requirements. 

In  addition,  neither  section  126(bHc) 
nor  section  110(a)(2)(D)  contains  any 
requirements  that  the  section  126 
petitioners  or  other  downwind  states 
complete  their  SIP  requirements  before 
they  become  entitled  to  the  section  126/ 
110(a)(2)(D)  protections.  By  comparison, 
in  other  CAA  provisions,  Congress 
required  compliance  with  SIP 
requirements  before  a  State  with  a 
nonattainment  area  would  be  eligible  for 
certain  benefits.  See  section 
107(d)(3){E)(ii)  and  (v)  (nonattainment 
area  may  be  redesignated  to  attainment 
only  if,  among  other  things,  SIP  has 
been  approved  and  State  has  met 
applicable  requirements);  section 
181(a)(5)(A)  (nonattainment  area  may 
receive  an  extension  of  attainment  date 
if,  among  other  things.  State  has 
complied  with  all  SIP  requirements). 
Congress  did  not  establish  such 
strictures  with  respect  to  the  downwind 
State  under  sections  126(b)-(c)  or 
110(a)(2)(D)(i)(I). 

In  addition,  as  EPA  pointed  out  in  the 
NOx  SIP  call  final  rule,  63  FR  57380,  air 
quality  modeling  shows  that  even  if  the 
downwind  states  were  to  comply  fully 
with  all  of  the  specifically  required  CAA 
controls,  they  would  continue  to 
experience  nonattainment  problems  to 
which  emissions  from  sources  in  the 
upwind  States  are  contributing. 

F.  Effect  of  1 -Hour  Attainment 

In  the  section  126  NPR,  EPA  proposed 
which  upwind  States  contain  sources  of 
emissions  named  in  the  petitions  that 
contribute  significantly  to 
nonattainment  problems  in  the 
petitioning  States  imder  the  1-hour 
ozone  standard,  and  where  petitions 
were  based  on  it,  the  8-hour  ozone 
standard  that  EPA  promulgated  to 
replace  the  1-hour  ozone  standard. 
These  linked  upwind  States,  which  are 
identified  in  Tables  II-l  and  11-2  in  the 
section  126  NPR  (63  FR  56303),  were 
based  on  determinations  made  in  the 
NOx  SIP  call.  After  the  publication  of 
the  section  126  NPR,  two  additional 
states,  Maine  and  New  Hampshire, 
submitted  petitions  imder  the  8-hour 
ozone  standard.  EPA  published  a 
supplemental  proposal  regarding  those 


petitions  on  March  3, 1999  (64  FR 
10342). 

After  publication  of  the  section  126 
NPR  on  October  21, 1998,  EPA 
preliminarily  determined  that  the  air 
quality  data  for  1996-1998  for  certain 
areas  in  the  petitioning  states  indicated 
that  those  areas — ^whidi  were  still 
violating  the  8-hour  ozone  standard — 
were  no  longer  in  violation  of  the  1-hour 
ozone  standard.  These  areas  were: 
Boston-Lawrence- Worcester, 
Massachusetts-New  Hampshire; 
Portland,  Maine;  Portsmouth-Dover- 
Rochester,  New  Hampshire;  and 
Providence,  Rhode  Island  (63  FR  69598, 
December  17, 1998).2^  In  addition,  EPA 
believes- that  the  1996-98  air  quality 
data  for  Pittsburgh,  Pennsylvania, 
indicates  that  Pittsburgh  has  attained 
the  1-hour  ozone  standard.  If  EPA 
reaches  a  final  determination  that  these 
areas  have  attained  the  1-hour  standard, 
EPA  will  conclude  that  the  1-hour 
standard  will  no  longer  apply  anywhere 
in  Maine,  New  Hampshire,  and  Rhode 
Island.  The  1-hour  standard  will  still 
apply  to  certain  areas  in  Massachusetts 
and  Pennsylvania.  Moreover,  all  of  these 
areas  currently  violate  the  new  8-hour 
standard  that  EPA  promulgated  to 
replace  the  1-hour  standard. 

Because  EPA  has  preliminarily 
determined  that  these  areas  no  longer 
have  air  quality  in  violation  of  the  1- 
hour  standard,  EPA  believes  it  would 
not  be  appropriate  for  EPA  to  consider 
them  as  downwind  receptor  areas  for 
purposes  of  determining  whether 
upwind  areas  are  significantly 
contributing  to  1-hour  nonattainment  in 
these  areas.  While  EPA  has  not  yet  made 
a  final  determination  that  these  areas  are 
attaining  the  1-hour  standard,  EPA 
believes  that,  in  light  of  the  air  quality 
monitoring  data  for  1996-98  for  these 
areac,  it  is  prudent  to  delete  them  as  . 
receptor  areas  for  purposes  of  this  action 
imder  section  126. 

It  is  important  to  note  that  the  more 
protective  8-hour  ozone  standard 
applies  in  all  of  these  areas. 
Pennsylvania,  Maine,  Massachusetts, 
and  New  Hampshire  all  petitioned  EPA 
under  both  the  1-hour  and  8-hour  ozone 
standards.  A  determination  that  any  of 
the  areas  in  these  States  has  air  quality 
meeting  the  1-hour  standard  does  not 
affect  EPA's  significant  contribution 
determinations  under  the  8-hour 
standard  with  regard  to  8-hour 
nonattainment  and  maintenance 
problems  in  these  States.  Indeed,  the 
deletion  of  these  areas  as  receptor  areas 


2s  Based  on  these  data,  EPA  published  a  notice  of 
proposed  rulemaking  on  December  17,  1998  (63  FR 
69598),  in  which  the  Agency  proposed  to  determine 
that  the  1-hour  standard  had  been  achieved  in  these 
areas  and  would  no  longer  apply  to  those  areas. 


for  the  1-hour  standard  has  no  impact 
whatsoever  on  which  States  EPA  has 
identified  as  contributing  to  ozone 
problems  in  the  petitioning  States.  In 
fact,  more  upwind  States  were 
identified  as  contributors  based  on  the 
8-hour  standard  than  on  the  1-hour 
standard.  As  no  upwind  States  were 
identified  as  contributors  based  solely 
on  Rhode  Island's  1 -hour  petition,  the 
deletion  of  Rhode  Island  as  a  1-hour 
receptor  does  not  affect  the  conclusions 
as  to  the  identification  of  which  sources 
are  significant  contributors. 

The  original  comment  period  on  the 
section  126  NPR  closed  on  November 
30,  1998,  prior  to  EPA's  preliminary 
determination  that  these  areas  had 
monitored  attainment  of  the  1-hour 
standard  based  on  1996-98  monitoring 
data.  As  discussed  in  Section  I.G.2,  at 
the  request  of  two  commenters,  EPA 
reopened  the  section  126  NPR  comment 
period  to  take  comment  on  the  impacts 
of  the  1996-98  air  quality  data  on  the 
section  126  rulemaking. 

The  majority  of  the  commenters 
agreed  that  EPA  should  deny  petitions 
based  on  the  1-hour  standard  that  seek 
findings  against  upwind  sources  with 
regard  to  downwind  areas  where  the  1- 
hour  standard  is  met. 

Several  of  the  petitioning  States 
commented  that  a  determination  that  an 
area  had  attained  the  1-hour  standard 
should  not  alter  EPA's  proposed 
findings  of  significant  contribution 
related  to  those  specific  areas.  The 
States  argued  that  such  a  determination 
does  not  guarantee  that  the  1-hour 
standard  will  be  maintained  in  the 
future.  Two  of  the  States  suggested  that 
favorable  meteorology  may  have  been  a 
large  factor  in  the  current  attainment 
conditions  and  that  the  upwind  sources 
are  still  significantly  impacting  the 
areas. 

As  discussed  in  Section  I.B.,  the  8- 
hour  ozone  standard  is  intended  to  fully 
replace  the  1-hour  standard.  However, 
when  EPA  promulgated  the  8-hour 
standard,  it  decided  that  the  1-hour 
standard  would  continue  to  apply  in  an 
area  for  an  interim  period  until  the  area 
achieved  attainment  of  that  standard. 
Once  EPA  makes  a  final  determination 
that  the  1-hour  standard  is  attained,  the 
standard  will  be  revoked  and  States  are 
expected  to  focus  their  planning  efforts 
on  developing  strategies  for  attaining 
the  8-hour  standard.  As  mentioned 
previously,  attainment  of  the  1-hour 
standard  does  not  impact  EPA's  action 
on  a  petition  under  the  more  stringent 
8-hour  standard.  To  the  extent  that  a 
State  has  8-hour  ozone  problems,  a  State 
may  seek  a  finding  under  that  standard. 
In  this  rulemaking,  a  finding  under  the 
8-hour  standard  yields  the  same 


28292  Federal  Register /Vol.  64,  No.  100  /  Tuesday,  May  25,  1999 /Rules  and  Regulations 


requirements  for  upwind  emissions 
reductions  as  a  finding  under  the  1-hour 
standard. 

Several  commenters  said  that  the 
1996-98  air  quality  data  indicating 
attainment  of  the  1-hour  standard  in 
some  areas  in  the  Northeast  indicates 
that  there  is  a  trend  in  air  quality 
improvement,  even  without  the  section 
126  control  measures  and,  therefore,  the 
petitions  should  all  be  denied.  The  EPA 
agrees  that  there  are  general  downward 
trends  in  ozone  concentrations  in  the 
Northeast.  The  EPA  has  reported  the  air 
quality  changes  over  the  10-year  period 
1988  to  1997  in  the  document, 
"National  Air  Quality  and  Emissions 
Trends  Report,  1997"  (Trends  Report) 
(EPA  454/R-98-016).  However.  EPA 
cautions  that  the  air  quality  trends  are 
historical  records  of  what  has  occurred 
and  alone  do  not  indicate  future  trends. 
Ambient  ozone  trends  are  influenced  by 
year-to-year  changes  in  meteorological 
conditions,  population  growth,  VOC  to 
NOx  ratios,  and  changes  in  emissions 
from  ongoing  control  measures.  The 
EPA  does  not  agree  that  current  trends 
indicate  that  new  NOx  control  programs 
are  not  necessary.  Rather,  the  data  help 
show  that  NOx  and  VOC  controls  can  be 
very  effective  in  reducing  ozone.  Since 
passage  of  the  CAA  Amendments  in 
1990,  States  have  implemented  many 
new  VOC  and  NOx  emissions  control 
programs  which  have  helped  to  reduce 
ozone  levels.  However,  for  many  areas, 
these  reductions  have  not  been 
sufficient  to  provide  for  attainment  of 
the  1-hour  and/or  8-hour  standard.  In 
addition,  the  majority  of  the  areas  in  the 
Northeast  do  not  show  significant 
downward  trends  in  emissions  (See 
Trends  Report  maps,  pages  58-59).  For 
example.  New  York  City  and 
Philadelphia  show  no  significant 
downward  (or  upward)  trends  for  the  1- 
hoiu  and  8-hour  standards  over  the  past 
few  years  (See  Trends  Report,  pages  160 
and  162).  In  order  to  see  future  air 
quality  improvements,  EPA  believes 
additional  control  measures  are 
necessary  to  reduce  emissions  and  offset 
growth.  The  section  126  petitions  are 
one  way  in  which  States  are  seeking  to 
ensure  that  their  transported  emissions 
are  reduced. 

Furthermore,  there  is  no  basis  for 
denying  all  of  the  petitions  on  the  basis 
of  any  such  trend.  All  of  the  petitioning 
States  contain  areas  that  violate  the  8- 
hour  standard  and  there  are  many  areas 
in  the  Northeast  that  still  violate  the  1- 
hour  standard. 

The  EPA  received  comments  that  the 
modeling  is  flawed  because  it  projects  1- 
hour  nonattainment  for  2007  in  areas  for 
which  the  1-hour  NAAQS  is  proposed 
to  be  revoked  based  on  ciuxent 


monitoring  data.  The  most  recent  three 
years  had  meteorological  conditions  in 
the  Northeast  such  that  the  emissions 
during  this  time  period  did  not  result  in 
nonattainment  in  the  identified  areas. 
The  extent  to  which  meteorological 
conditions  are  conducive  to  ozone 
exceedences  in  a  particular  area  varies 
fi'om  year  to  year.  As  noted  above, 
several  commenters  suggested  that  the 
meteorology  during  1996-1998  in  the 
Northeast  was  not  particularly 
conducive  to  high  ozone.  Thus,  if 
meteorological  conditions  similar  to 
those  modeled  by  OTAG  and  used  for 
the  SIP  Call  occur  in  the  futiue,  it  is 
expected  that  ozone  concentrations 
>=125  ppb  would  reciu  in  these  areas, 
which  is  consistent  with  what  the 
modeling  predicts.  The  fact  that 
meteorological  conditions  vary  is  one  of 
the  reasons  EPA  relied  on  both  current 
monitoring  emd  projected  futiue 
modeled  predictions  to  determine 
which  areas  shoiUd  be  considered  to  be 
downwind  nonattaiiunent  receptors  to 
provide  a  more  robust  test  for  that 
determination. 

G-H.  Weight  of  Evidence  Determination 
of  Named  Upwind  States 

1.  General  Approach 

The  EPA  proposed  to  rely  on  the 
conclusions  it  drew  in  the  final  NOx  SIP 
call  rulemaking  to  determine  whether 
the  emissions  in  named  upwind  States 
contribute  significantly  to  the  1-hour 
and  8-hoiu'  nonattaiiunent  and 
maintenance  problems  in  the 
petitioning  States.  ^6  in  the  final  NOx 
SIP  call  rulemaking,  EPA  used  a  weight- 
of-evidence  approach  involving  various 
factors,  including  air  quality  impacts. 
To  determine  this  latter  factor,  EPA 
relied  on  three  sets  of  modeling 
information:  the  OTAG  subregional 
modeling  together  with  other  * 

information  such  as  emission  density 
and  transport  distance,  confirmed  by  the 
State-by-State  UAM-V  zero-out 
modeling  and  the  State-by-State  CAMx 
soiu'ce  apportionment  modeling.  The 
upwind  State-to-downwind 
nonattainment  linkages  in  the  final  NOx 
SIP  call  rulemaking  were  used  as  the 
basis  for  the  proposed  section  126 
findings. 

The  EPA  is  using  this  same 
information  and  reaffirming  these 
linkages  as  the  basis  for  the  related 
affirmative  technical  determinations  in 


^*The  maintenence  standard  does  not  apply  in 
the  case  of  the  1-hour  NAAQS  because,  under  the 
regulation  EPA  promulgated  in  connection  with  the 
8-hour  NAAQS,  once  an  area  attains  the  1-hour 
NAAQS,  EPA  determines  that  the  area  is  no  longer 
subject  ot  it.  For  convenience,  references  to 
nonattainment  problems  under  the  8-hour  NAAQS 
also  include  the  maintenance  standard. 


today's  rulemaking,  as  well  as  the 
denials  of  parts  or  all  of  certain 
petitions.  Specifically,  EPA  evaluated 
the  petitions  in  terms  of  which  upwind 
States  named  in  each  petition  were 
found  in  the  NOx  SIP  call  to  contribute 
significantly  to  nonattainment  in  the 
petitioning  State.  Separate 
determinations  were  made  for  the  1- 
hour  and  8-hour  NAAQS.  The  technical 
details  of  the  modeling  information  are 
described  in  the  final  NOx  SIP  call 
rulemaking.  Except  as  noted  below,  EPA 
is  today  making  affirmative  technical 
determinations  concerning  emissions 
from  identified  sources  found  in 
upwind  States  whose  overall  emissions 
were  determined  in  the  NOx  SIP  call 
final  rule  to  contribute  significantly  to 
the  petitioning  State's  nonattainment 
problems.  In  making  these  affirmative 
technical  determinations,  and  in 
denying  part  or  all  of  certain  petitions, 
EPA  is  reaffirming  the  findings  it  made 
in  the  NOx  SIP  call  final  rulemaking 
concerning  the  upwind-State 
doMoiwind-nonattainment  area  linkages 
related  to  those  determinations,  on  the 
basis  of  the  same  technical  data  relied 
on  in  that  rulemaking.  For  this,  EPA  is 
primarily  relying  on  the  UAM-V  State- 
by-state  zero-out  modeling  runs  and  the 
CAMx  modeling  runs. 

The  EPA  received  a  number  of 
comments  on  the  modeling  and  other 
technical  information  relied  on  in  the 
proposal.  Those  comments  which  are 
most  relevant  to  the  technical  aspects  of 
this  rulemaking  are  addressed  below  or 
in  the  RTC  document 

2.  Collective  Contribution 

The  EPA  received  comments  that  it  is 
inappropriate  to  use  modeling  that 
evaluates  the  downwind  contribution 
from  all  manmade  emissions  in  an 
entire  State  for  the  purposes  of 
evaluating  the  section  126  petitions 
since  these  petitions  request  relief  fi-om 
large  stationary  sources  which  are  only 
a  portion  of  the  States'  total  emissions 
and/or  from  sources  located  in  only  a 
portion  of  the  upwind  State.  This 
comment,  and  EPA's  response,  is 
discussed  above. 

As  noted  above,  part  of  EPA's 
response  to  this  comment  refers  to  the 
collective  contribution  approach.  Under 
this  approach,  if  the  total  NOx 
emissions  from  an  upwind  State 
contribute  significantly  to  a  downwind 
petitioning  State,  then  each  large 
stationary  soiutie's  emissions  in  the 
upwind  State  or  portion  of  the  upwind 
State  covered  by  the  petition,  is 
considered  to  be  a  significant 
contributor  to  nonattainment.  The  EPA 
noted  above  that  even  though  large 
point  sources,  like  those  covered  by  the 
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126  petitions,  are  only  a  portion  of  the 
total  NOx  emissions  in  each  State,  they 
comprise  a  sizable  portion  of  the  NOx 
inventory.  For  17  of  the  20  jurisdictions 
(Connecticut,  Rhode  Island  and  the 
District  of  Columbia  are  the  exceptions) 
NOx  emissions  firom  electricity 
generating  units  and  non-electricity 
generating  point  soiuces  comprise  at 
least  one  third  of  Statewide  NOx 
emissions.  Thus,  EPA  continues  to 
believe  that  the  full  State  modeling  is 
appropriate  to  establish  whether  the 
named  soiu-ces  in  specific  upwind 
States  contribute  significantly  to 
nonattaiiunent  in  the  petitioning  State. 

3.  U-Runs 

The  EPA  received  comments  that  it  is 
necessary  to  specifically  evaluate  the 
downwind  contributions  of  large 
stationary  sources.  Although,  as  noted 
above,  EPA  does  not  think  this 
evaluation  is  critical  for  today's 
rulemaking,  EPA  has  performed  a  set  of 
modeling  runs  in  which  emissions  from 
all  utility  point  sources  and  large  non- 
utihty  point  sources  with  boilers  greater 
than  250  mmBTU  were  zeroed  out  for 
select  groups  of  States.  All  four  OTAG 
episodes  were  modeled.  These  model 
runs  are  referred  to  as  the  "U  runs." 
Further  details  concerning  these  model 
runs  are  contained  in  the  RTC  dociunent 
and  in  the  docket  for  this  rulemaking 
(see  Docket  item  number  VI-D-23). 

The  EPA  has  reviewed  the  results  of 
these  nms  which  indicate  that  sources 
covered  by  section  126  petitions  provide 
meaningful  ozone  reductions  in 
downwind  petitioning  States.  For 
example,  in  model  nm  "U-10,"  large 
stationary  sources  in  Michigan,  Indiana, 
Ohio,  Kentucky,  West  Virginia,  and 
Virginia  were  zeroed-out.  These  States 
closely  approximate  the  non-OTR  States 
petitioned  by  New  York.  The  results  for 
run  U-10  show  contributions  to 
nonattainment  in  New  York  of  >=  2 
parts  per  billion  (ppb)  to  39  percent  of 
the  1-houj  exceedances,  >=  5  ppb  to  14 
percent  of  the  1-hoiu'  exceedances,  and 
>=  10  ppb  to  1  percent  of  the  1-hour 
exceedances. 

4.  UAM-V  and  CAMx  Modeling  and 
Metrics 

A  number  of  commenters  said  that 
zero-out  modeling  was  flawed.  Several 
of  these  commenters  submitted 
modeling  based  on  CAMx.  Other 
commenters  said  that  the  CAMx  source 
apportioiunent  technique  was  flawed 
and  submitted  modeling  based  on  zero- 
out  runs.  The  comments  concerning  the 
technical  adequacy  of  these  modeling 
techniques  are  addressed  in  the  RTC 
document.  The  EPA  relied  on  both 
UAM-V  zero-out  modeling  and  CAMx 


source  apportioiunent  modeling  in  order 
to  identify  the  significant  upwind- 
downvtdnd  linkages.  In  the  evaluation 
by  EPA  of  contributions  for  individual 
linkages,  both  modeling  techniques  had 
to  indicate  a  significant  contribution  in 
order  for  the  linkage  to  be  foimd 
significant.  After  reviewing  the 
comments  submitted  by  proponents  and 
opponents  of  each  of  these  two 
modeling  techniques,  EPA  has 
concluded  that  the  most  technically 
credible  approach  is  to  continue  to  rely 
on  both  techniques  and  not  base  its 
decisions  of -the  significance  of 
individual  linkages  on  one  technique  or 
the  other.  This  is  discussed  in  further 
detail  in  the  RTC  document. 

Several  commenters  submitted  a 
technical  report  intended  to  quantify  the' 
uncertainty  in  the  UAM-V  model 
predictions.  These  commenters  argued 
that  the  contributions  which  EPA  foimd 
significant  are  within  the  "noise"  of  the 
modeling.  The  EPA  has  reviewed  that 
study  and  determined  that  (1)  the 
results  do  not  indicate  any  bias  in  the 
model  predictions  as  being  either  too 
high  or  too  low  and  (2)  there  is  no 
indication  of  any  bias  in  the  model's 
response  to  emissions  reductions  or  the 
ability  of  the  model  to  predict  the 
contribution  of  emissions  in  upwind 
States  to  downwind  nonattainment. 
This  is  discussed  in  further  detail  in  the 
RTC  document. 

Several  commenters  made  general 
assertions  that  EPA  was  not  clear  in  its 
definition  of  significant  contribution, 
and  was  inconsistent,  subjective,  or 
arbitrary  in  its  determination  that 
certain  States  do  not  make  a  significant 
contribution,  but  that  other  States  do. 
EPA  believes  that  its  definition  of 
significant  contribution  is  reasonably 
clear  and  consistently  applied.  EPA's 
examination  of  the  linkages  raised  by 
the  conunenters  does  not  reveal 
inconsistencies.  This  issue  is  disciissed 
further  in  the  RTC. 

In  the  propossd  EPA  requested 
comment  on  the  individual  upwind- 
dovrawind  linkages  and,  in  particular, 
the  linkages  between  some  of  the  more 
distant  States,  such  as  Alabama  to 
Pennsylvania  and  Missouri  to 
Pennsylvania. 

Several  commenters  were  critical  of 
EPA's  finding  that  emissions  fitim 
Missovui  contribute  significantly  to  8- 
hoxu  nonattainment  in  Pennsylvania. 
One  of  these  commenters  submitted  an 
analysis  of  contribution  using  many  of 
the  metrics  EPA  calculated  from  the 
State-by-State  zero-out  and  soiuce 
apportionment  modeling.  In  this 
analysis,  the  commenter  apphed 
numerical  criteria,  used  as  a  bright-line 
test,  to  judge  the  significance  of  the 


contributions  indicated  by  each  metric. 
The  commenter  then  applied  a 
numerical  scoring  system  to  evaluate 
the  overall  significance  of  each 
individual  linkage.  The  commenter  used 
the  results  of  this  analysis  to  argue  that 
Missouri  does  not  contribute 
significantly  to  Peimsylvania.  The  EPA 
agrees  that  the  scoring  system  concept 
provides  a  way  to  quantify  and 
niunerically  compare  the  significance  of 
individual  linkages.  However,  the 
commenter  provided  no  technical 
justification  for  the  criteria  used  in  this 
analysis  or  for  selecting  the  cut-off  value 
used  to  determine  whether  or  not  the 
final  score  for  each  linkage  indicates  a 
significant  contribution.  The  EPA 
disagrees  that  using  a  single  final  cutoff 
value  is  the  appropriate  way  to 
distinguish  between  significant  and 
insignificant  contributions.  In  this 
regard,  EPA  believes  that  technical 
judgement,  based  on  an  evaluation  of  all 
of  the  metrics  for  each  linkage,  as 
described  elsewhere  in  today's    ' 
rulemaking,  is  necessary  for  decisions 
on  which  linkages  are  significant. 

Regarding  the  linkage  between 
Alabama  and  Pennsylvania  under  the  8- 
houi  NAAQS,  several  commenters 
submitted  an  independent  study  of 
EPA's  modeling  of  Alabama's 
contribution  to  S-hoiu*  nonattainment  in 
Pennsylvania.  These  commenters 
concluded  from  this  study  that  the 
largest  contributions  from  Alabama 
occur  in  Pennsylvania  on  a  single  day 
in  one  episode.  The  study  also  includes 
a  limited  comparison  of  the  observed 
winds  at  7  a.m.  each  day  against  the 
corresponding  wind  data  used  in  the 
modeling.  For  some  wind  observation 
stations  between  Alabama  and 
Pennsylvania,  the  data  presented  in  the 
study  indicate  that  the  observed  winds 
are  more  westerly  and/or  northwesterly 
than  those  used  in  the  modeling.  The 
commenter  also  notes  uncertainties  in 
the  modeled  wet  deposition  calculations 
and  modeled  ozone  overpredictions. 
The  commenter  concludes  from  these 
data  that  in  light  of  "improper  model 
assumptions",  a  determination  of  a 
significant  impact  on  8-hour 
nonattainment  in  Pennsylvania  is 
arbitrary. 

The  EPA  has  reviewed  the  data 
submitted  by  the  commenters  along 
with  the  transport  pattern  of  ozone  from 
Alabama  predicted  by  both  the  UAM-V 
zero-out  and  the  CAMx  source 
apportionment  modeling  together  with 
the  full  set  of  data  concerning  observed 
and  modeled  winds  aloft.  Based  upon  a 
comprehensive  review  of  observed  and 
modeled  data,  EPA  concludes  that  (1) 
the  winds  used  in  the  model  adequately 
represent  the  transport  pattern  between 
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Alabama  and  Pennsylvania  during  this 
time  period,  (2)  model  performance  was 
acceptable  for  the  full  domain  and  the 
Southeast  and  Midwest  OTAG  regions 
(3)  EPA  is  not  aware  of  errors  in  the 
modeling  due  to  wet  deposition 
calculations  and  (4)  the  ozone  "plmne" 
from  Alabama  is  geographically 
extensive,  covering  a  large  portion  of 
Pennsylvania,  as  indicated  by  both  the 
zero-out  and  soiut:e  apportionment 
modeling.  Thus,  there  is  no  basis  for 
EPA  to  change  its  conclusion  relative  to 
the  significance  of  Alabama's 
contribution  to  8-hour  nonattainment  in 
Pennsylvania.  This  is  discussed  further 
in  the  RTC  document. 

Several  conunenters  stated  that  EPA's 
modeling  indicates  that  much  of  the 
downwinds'  ozone  problem  is  due  to 
local  emissions.  The  EPA  agrees  that 
local  emissions  are  a  large  part  of  the 
overall  ozone  problem  in  most  major 
cities  in  the  OTAG  region.  However,  the 
collective  contribution  from  upwind 
sources  to  ozone  in  these  areas  is  also 
quite  large.  For  example,  the  average 
contribution  from  upwind  manmade 
emissions  to  1-hour  nonattaimnent  in 
New  York  Qty  is  45  percent  (28  percent 
from  States  outside  the  Northeast),  83 
percent  in  Greater  Connecticut  (21 
percent  from  States  outside  the 
Northeast),  and  32  percent  in  the 


Philadelphia  nonattainment  area  (all 
from  States  outside  the  Northeast). 

Some  commenters  questioned  why 
the  available  modeling  information  was 
not  sufficient  for  EPA  to  make  a  final 
decision  on  whether  certain  States  in 
the  OTAG  domain  (e.g..  New 
Hampshire,  Maine,  and  Vermont) 
contribute  significantly  to 
nonattainment  in  downwind  States.  As 
stated  above,  EPA  primarily  relied  on 
two  types  of  modeling  for  making  a 
determination  of  significant 
contribution.  This  included  State-by- 
State  UAM-V  zero-out  and  CAMx 
source-apportionment  modeling.  For  an 
upwind-downwind  linkage  to  be 
significant,  contributions  from  both  of 
the  State-by-State  techniques  had  to 
show  significant  contributions.  For  15 
States  in  the  OTAG  domain,  including 
those  identified  by  these  commenters, 
EPA  does  not  have  a  complete  set  of 
modeling  comparable  to  that  relied  on 
for  those  States  foimd  to  be  significant. 
Thus,  as  part  of  the  NOx  SIP  call,  EPA 
deferred  taking  final  action  on  these 
States.  This  is  discussed  further  in  the 
RTC  dociunent. 

The  upwind  States  that  were  named 
by  the  petitioners  and  which  are  found 
to  contain  sources  that  make  a 
significant  contribution  to 
nonattainment  in  the  petitioning  States 
are  based  on  the  upwind-downwind 


linkages  foimd  to  be  significant  in  the 
NOx  SIP  call,  the  exception  tO  this  is 
Maine's  petition  for  relief  from 
emissions  in  North  Carolina.  In  its 
petition,  Maine  requested  relief  from 
large  stationary  soiut:es  within  a  600 
mile  radius  of  the  southwestern  most 
nonattainment  area  in  Maine.  This 
radius  includes  several  cotmties  in  the 
extreme  northeastern  portion  of  North 
Carolina  that  do  not  contain  sources  of 
the  type  and  size  identified  in  Maine's 
petition.  Thus,  even  though  EPA  found 
that  emissions  in  North  Carolina 
contribute  significantly  to  8-hour 
nonattainment  in  Maine,  EPA  is 
denying  Maine's  petition  relative  to 
North  Carolina  because  there  are  no 
section  126  sources  located  in  the 
portion  of  North  Carolina  covered  by 
Maine's  petition. 

The  significant  upwind-downwind 
linkages  applicable  to  the  section  126 
petitions  are  listed  in  Tables  II-l  for  the 
1-hour  NAAQS  and  Table  II-2  for  the  8- 
hour  NAAQS.  The  linkages  in  Table  11- 
1  take  into  account  the  recent 
revocations  of  the  1-hour  NAAQS  for 
certain  1-hour  nonattainment  areas.  All 
of  the  information  contained  in  the 
docket  of  the  NOx  SIP  call  nUemaking 
that  is  relevant  to  the  determination  of 
significant  contribution  is  incorporated 
by  reference  into  today's  rulemaking. 


Table  11-1.— Named  Upwind  States  Which  Contain  Sources  That  Contribute  Significantly  to  1-Hour 

Nonattainment  in  Petitioning  States 


Petitioning  state  (nonattainment  area) 

Named  upwind  states 

New  York  (New  York  City)  

DC    DE    IN    KY    MD    Ml    NC    NJ    OH    PA    VA 

Connecticut  (Greater  Connecticut) 

WV. 
DC    DE    IN*    KY*    MD    Ml*    NC*    NJ    NY    OH 

Pennsylvania  (Philadelphia)  

PA.  VA,  WV. 
NC  OH  VA  WV 

Massachusetts  (Western  Massachusetts) 

WV 

Rhode  Island 

None  * 

Maine  _ 

None  ** 

New  Hampshire  

None  ** 

Vermont  

None  ** 

Total 

DC.  DE,  IN,  KY,  MD,  Ml,  NC,  NJ,  NY,  OH,  PA, 
VA,  WV. 

*  Upwind  States  marked  with  an  asterisk  are  considered  to  significantly  contritwte  t)ecause  they  contribute  to  an  interstate  nonattainment  area 
that  includes  pan  of  the  petitioning  State.  Part  of  Connecticut  is  included  in  the  New  York  City  nonattainment  area. 

**  Based  on  1996-1998  air  quality  monitoring  data,  EPA  cannot  now  determine  that  areas  in  these  States  continue  to  be  in  nonattainment  for 
the  1 -hour  NAAQS. 


Table  11-2.— Named  Upwind  States  Which  Contain  Sources  That  Contribute  Significantly  to  8-hour 

Nonattainment  in  Petitioning  States 


Petitioning  state 

Pennsylvania ; 

Maine  

Massachusetts 

New  Hampshire  


Named  upwind  states 


AL,  IL,  IN.  KY,  Ml,  MO,  NC,  OH,  TN.  VA,  WV. 
CT,  DC,  DE,  MA,  MD,  NJ,  NY,  PA,  Rl,  VA. 
OH,  WV. 
CT,  DC,  DE,  MD,  MA,  NJ.  NY,  PA,  Rl. 
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Table  11-2.— Named  Upwind  States  Which  Contain  Sources  That  Contribute  Significantly  to  8-hour 

nonattainment  in  petitioning  states 


Petitioning  state 


Vermont 


Total 


Named  upwind  states 


None. 


AL,  CT,  DC,  DE,  IL,  IN,  KY,  MA,  MD.  Ml,  MO,  NJ, 
NY,  NC,  OH,  PA,  RI,  TN,  VA,  WV. 


The  EPA  concluded  from  all  nf  the 
information  considered  that  the  20 
jurisdictions  listed  below  contain 
sources  that  make  a  significant 
contribution  to  nonattainment  in,  or 
interfere  with  maintenance  by,  one  or 
more  petitioning  States  under  the  1- 
hour  and/or  the  8-hour  NAAQS: 

Alabama, 

Connecticut, 

Delaware, 

District  of  Columbia, 

Illinois, 

Indiana, 

Kentucky,  * 

Maryland, 

Massachusetts. 

Michigan, 

Missoiui, 

New  Jersey, 

New  York, 

North  Carolina, 

Ohio, 

Pennsylvania, 

Rhode  Island, 

Tennessee, 

Virginia,  and  West  Virginia. 

I.  Identifying  Sources 

As  discussed  previously  in  Section 
I.D.,  all  of  the  petitions  named  specific 
upwind  soiurce  categories  as 
significantly  contributing  to 
nonattainment  in,  or  interfering  with 
maintenance  by,  the  petitioning  State. 
Four  petitioning  States  (Massachusetts, 
New  Hampshire,  New  York,  and  Rhode 
Island)  also  attempted  to  identify  the 
existing  sources  in  the  targeted  source 
categories.  However,  the  petitioners 
cautioned  EPA  that  the  lists  might  not 
be  complete  and  that  any  omissions 
were  unintentional.  In  addition,  the 
EPA  has  received  several  comments 
from  sources  on  the  State  lists  saying 
that  they  do  not  meet  the  source 
category  definitions  provided  in  the 
petitions. 

In  the  final  NOx  SIP  call  (63  FR  at 
57427),  EPA  provided  the  opportunity 
for  comment  on  source-specific 
inventory  data  revisions  for  the  data 
used  to  establish  each  State's  base 
inventory  and  budget.  Fmlhermore, 
EPA  extended  that  comment  period  to 
February  22, 1999  (63  FR  71221).  At  the 
same  time,  EPA  reopened  the  comment 


period  for  the  proposed  section  126  and 
the  proposed  FIP  for  the  same  soiuce- 
specific  inventory  data  revisions.  Based 
on  these  comments,  EPA  will  be 
finalizing  a  list  of  existing  sources  in  the 
source  categories  for  which  EPA  is 
making  an  affirmative  technical 
determination.  These  sources  will  be 
included  in  the  Federal  NOx  Budget 
Trading  Rule  which  EPA  intends  to 
promulgate  in  July.  The  source 
categories  named  in  the  petitions  that 
EPA  is  making  affirmative  technical 
determinations  are  large  ECU  boilers 
and  turbines  and  large  non-EGU  boilers 
and  tiu-bines.  The  EPA's  methodology 
for  determining  if  a  boiler  or  turbine  fits 
in  the  ECU  or  the  non-EGU  category  and 
whether  it  is  large  or  small  are 
explained  below.  The  EPA's  rationale 
for  determining  that  large  EGU  boilers 
and  turbines  and  large  non-EGU  boilers 
and  turbines  contribute  significantly  is 
explained  in  Section  II.J  below. 

1.  Proposed  EGU  Source  Classification 

The  section  126  NPR  proposed  the 
same  two-step  approach  as  used  in  the 
final  NOx  SIP  call  for  determining 
which  of  the  following  categories  a 
boiler  or  turbine  fits  into:  large  EGU, 
small  EGU,  large  non-EGU,  or  small 
non-EGU.  In  the  final  NOx  SIP  call,  EPA 
first  determined  if  a  boiler  or  turbine 
should  be  classified  into  the  category  of 
EGU  or  non-EGU.  The  EPA  then 
determined  if  the  boiler  or  tiubine 
should  be  classified  as  large  or  small. 

The  EPA  used  three  sources  of  data 
for  determining  if  an  existing  generator's 
purpose  included  generation  of 
electricity  for  sale  and  thus  qualified  the 
unit  coimected  to  the  generator  as  an 
EGU.  First,  EPA  treated  as  EGUs  all 
units  that  are  currently  reporting  imder 
title  IV  of  the  CAA.  Second,  EPA 
included  as  EGUs  any  additional  imits 
that  were  serving  generators  reporting  to 
the  Energy  Information  Administration 
using  Form  860  in  1995.  Form  860  is 
submitted  for  utility  generators.  Thfrd, 
EPA  included  imits  serving  generators 
that  reported  to  Energy  Information 
Administration  using  Form  867  in  1995. 
Since  Form  867  is  submitted  by  non- 
utility  generators,  including  generators 
"which  consume  all  of  their  generation 


at  the  facility,"  EPA  excluded  any  imits 
for  which  EPA  had  information 
indicating  that  the  unit  was  not 
connected  to  any  generators  that  sold 
any  electricity.  This  was  determined  by 
excluding  imits  that  were  not  listed  as 
sotuces  that  sell  power  under  contract 
to  the  electric  grid  using  the  electric 
generation  forecasts  of  the  North 
American  Electric  Reliability  Council. 

Once  EPA  determined  that  a  boiler  or 
tiut>ine  should  be  classified  as  an  EGU, 
EPA  considered  that  unit  to  be  a  large 
EGU  if  it  served  a  generator  greater  than 
25  MWe  and  considered  it  a  small  EGU 
if  it  served  a  generator  less  than  or  equal 
to  25  MWe. 

The  EPA  explained  that  there  are  two 
important  reasons  that  the  methodology 
outlined  above  is  not  appropriate  to  use 
on  an  ongoing  basis  for  new  boilers  or 
turbines.  First,  EPA  was  concerned 
about  the  completeness  of  data  using 
this  methodology.  The  EPA  had  this 
concern  because  there  are  limited 
consequences  to  not  reporting  to  Energy 
Information  Administration  and  because 
EPA  has  no  assiuance  that  sources  will 
continue  to  be  required  to  report  to 
Energy  Information  Administration 
using  the  same  forms.  Second,  because 
of  changes  in  the  electric  generation 
industry  and  because  of  regulatory 
developments  such  as  the  NOx  SIP  call, 
owners  and  operators  of  imits  may  have 
an  incentive  to  install,  operate  and  sell 
electricity  from  small  (25  MWe  or  less) 
generators  coimected  to  larger  boilers  or 
turbines  that  are  primarily  used  for 
industrial  processes  and  not  electricity 
generation.  Such  sources  could  have 
simificant  NOx  emissions. 

To  ensure  that  owners  and  operators 
of  such  units  did  not  install  a  small 
generator  and  sell  small  amounts  of 
electricity  merely  to  ciraunvent  the 
requirements  of  this  rule,  EPA 
established  a  slightly  different  process 
for  categorizing  units  that  commenced 
operation  on  or  after  January  1, 1996. 
First,  EPA  explained  it  would  classify  as 
an  EGU  any  boiler  or  turbine  that  is 
connected  to  a  generator  greater  than  25 
MWe  from  which  any  electricity  is  sold. 
This  would  be  based  on  information 
reported  directly  to  the  State  under  the 
SIP  (or  EPA  in  the  case  of  a  FIP  or 
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section  126  action).  The  EPA  stated  that 
this  addresses  the  first  concern  about 
completeness  of  data,  as  discussed  in 
the  previous  paragraph.  Second,  if  a 
boiler  or  turbine  is  connected  to  a 
generator  equal  to  or  less  than  25  MWe 
from  which  any  electricity  is  sold,  it 
would  be  considered  a  small  EGU  if  it 
has  the  potential  to  use  more  than  50.0 
percent  of  the  usable  energy  from  the 
boiler  or  turbine  to  generate  electricity. 
For  example,  this  means  that  a  260 
DunBtu  boiler  connected  to  a  20  \fWe 
generator  that  is  used  to  generate  some 
electricity  for  sale  would  be  considered 
a  small  EGU.  On  the  other  hand,  a  600 
mmBtu  boiler  connected  to  a  20  MWe 
generator  that  is  used  to  generate  some 
electricity  for  sale  would  be  considered 
a  large  non-EGU.  This  addressed  EPA's 
second  concern  (discussed  in  the 
previous  paragraph)  about  owners  or 
operators  of  large  boilers  and  turbines 
that  have  small  generators. 

All  other  boilers  and  turbines 
(including  boilers  and  turbines 
connected  to  generators  equal  to  or  less 
than  25  MWe  from  which  any  electricity 
is  sold  and  which  have  the  potential  to 
use  50.0  percent  or  less  of  the  usable 
energy  from  the  boiler  or  turbine  to 
generate  electricity)  were  considered 
non-EGUs.  The  EPA  stated  tiiat  it  wiU 
use  the  process  described  below  to 
classify  those  imits  as  large  or  small. 
The  EPA  stated  that,  once  a  imit  had 
been  classified  in  the  base  inventory, 
EPA  did  not  intend  to  reclassify  that 
unit,  but  explained  that  it  might 
reconsider  unit  classification  in  2007 
along  with  the  2007  transport 
reassessment. 

2.  Proposed  Non-EGU  Boiler  and 
Turbine  Source  Classification 

In  the  section  126  NPR.  the  non-EGU 
point  source  categories  that  EPA 
determined  to  be  subject  to  the  section 
126  reduction  requirements  are  large 
boilers  and  tiirbines.  The  EPA  proposed 
in  the  section  126  NPR  to  use  the  same 
method  to  identify  "large"  and  "small" 
non-EGU  boilers  and  turbines  that  was 
used  in  the  final  NOx  SIP  call  (for  more 
detailed  information  refer  to 
"Development  of  Modeling  Inventory 
and  Budgets  for  Regional  SIP  Call," 
September  24,  1998).  The  methodology 
is  as  follows: 

1.  Where  boiler  heat  input  capacity  data 
were  available  for  a  unit,  EPA  used  that  data. 
Units  with  such  data  that  are  less  than  or 
equal  to  250  mmBtu  are  "small"  and  units 
greater  than  250  mmBtu/hr  are  "large." 

2.  Where  boiler  heat  input  capacity  data 
were  not  available  for  a  unit,  EPA  estimated 
that  data,  as  described  in  the  NOx  SIP  call 
NPR  and  SNPR.  Units  estimated  to  be  greater 
than  250  mmBtu/hr  are  "laige." 


3.  Where  boiler  heat  input  capacity  data 
were  not  available  for  a  unit  and  where  the 
boiler  capacity  was  estimated  to  be  less  than 
250  mmBtu/hr,  EPA  checked  1995  point- 
level  emissions  for  each  unit.  If  the  1995 
average  daily  ozone  season  emissions  were 
greater  than  one  ton,  the  unit  was  categorized 
as  a  "large"  source;  otherwise,  theunit  was 
categorized  as  a  "small"  source. 

3.  Issues  Raised  by  Commenters  on 
EGU/Non-EGU  Classification 

One  conunenter,  representing  the 
pulp  and  paper  industry,  argued  that 
small  cogeneration  units  should  not  be 
treated  as  EGUs  and  EPA  shoidd 
continue  to  apply  the  exemption  from 
treatment  as  utility  units  established 
under  new  source  performance 
standards  (NSPS)  and  the  Acid  Rain 
Program  for  cogeneration  imits  that 
produce  an  annual  amount  of  electricity 
for  sale  less  than  one-third  of  their 
potential  electrical  output  capacity  or 
equal  to  or  less  than  25  MWe.  (Note  that 
the  regulations  implementing  tide  IV 
converted  the  annual  25  MWe'threshold 
to  129,000  MWe  hrs  of  electricity  which 
is  equivalent  to  25  MWe  per  hour  times 
8760  hours  per  year.)  The  conunenter 
also  noted  that  section  112  of  the  CAA 
defines  "electricity  steam  generating 
unit"  excluding  cogeneration  imits 
using  the  same  thresholds.  The 
commenter  made  several  assertions  to 
support  its  argimient.  First,  the 
commenter  said  the  classification  of 
small  cogeneration  units  would  be 
contrary  to  20  years  of  Agency 
precedent  imder  the  NSPS  and  Acid 
Rain  programs.  The  CAA  encoiirages 
cogeneration  by  exempting  small 
cogenerators  below  the  one-third/25 
MWe  trigger  from  the  Acid  Rain 
program  and  from  section  112. 
Deviating  from  this  historical  precedent 
was  not  a  logical  outgrowth  of  the 
proposed  NOx  SIP  call  since  the 
proposed  NOx  SIP  call  did  not  discuss 
that  EPA  would  treat  small  cogeneration 
units  as  EGUs  or  differentiy  than  under 
the  NSPS  and  Acid  Rain  programs. 
Second,  the  commenter  argued  the 
uniqueness  of  boiler  design,  fuel  type, 
and  operations  of  individual  industrial 
boilers  makes  these  imits  less  amenable 
to  achieving  the  utility  standards. 
Another  commenter  expressed 
concerns  that  defining  "electrical 
generating  units  solely  on  the  basis  of 
electrical  generating  capacity  without 
regards  to  boiler  size  is  patenUy  unfair 
to  a  number  of  industrial  boilers."  They 
explained  that  "from  a  practical 
standpoint,  emissions  from  a  250 
mmBTU/hr  coal-fired  industrial  boiler 
are  the  same  whether  it  is  used  to 
generate  electrical  power  or  not."  The 
commenter  continued  that  EPA  should 


treat  all  industrial  boilers  alike  whether 
or  not  they  generate  electrical  power. 

Several  other  commenters  expressed 
concerns  that  the  definition  in  the 
trading  rule  was  more  inclusive  than  the 
definition  used  for  setting  forth  the 
control  requirements.  One  commenter 
suggested  specific  language  to  remedy 
this  concern. 

As  EPA  explained  in  a  clarification 
notice  published  on  December  24, 1998 
(See  63  FR  at  71223),  EPA  used  two 
classification  methods  to  determine 
whether  a  unit  should  be  classified  as 
an  EGU  or  a  non-EGU.  One  method 
(based  on  whether  a  unit  served  a 
generator  bova.  which  electricity  was 
sold  under  a  firm  contract)  applied  to 
units  that  were  in  existence  in  1995  and 
were  part  of  the  base  year  emission 
inventory,  and  the  other  method  (based 
on  whether  a  unit  serves  a  generator 
from  which  any  electricity  is  sold) 
applies  to  units  that  came  into  existence 
on  or  after  January  1, 1996.  Both  of  these 
methodologies  are  explained  above  (in 
sections  II.I.Cl  and  C.2  ).  In  addition, 
the  methodology  used  to  classify  units 
in  the  base-year  inventory  was 
explained  in  the  document, 
"Development  of  Modeling  Inventory 
and  Budgets  for  Regional  NOx  SIP  call." 
A  draft  of  this  document  was  issued  on 
March  23, 1998  and  a  final  document 
was  issued  on  September  24,  1998,  and 
is  available  in  the  NOx  SIP  call  docket. 

The  methodology  used  to  classify 
existing  units  as  EGUs  or  non-EGUs  was 
based  upon  whether  or  not  a  unit  was 
connected  to  a  generator  that  produced 
electricity  for  sale  under  firm  contract  to 
the  grid.  Since  most  industrial  units  are 
not  currentiy  involved  in  sales  under 
firm  contract  to  the  grid,  this  leads  to 
most  industrial  cogeneration  units  being 
classified  as  non-EGUs.  The  EPA  has 
several  concerns  about  changing  from 
this  methodology  to  a  methodology 
based  upon  a  one-third  potential 
capacity/25  MWe  threshold,  as 
suggested  by  the  commenter.  The  first  is 
that  EPA  has  not  used  that  threshold  in 
the  rulemaking  to  date,  and  does  not 
have  information  on  all  existing  units 
necessary  to  apply  that  threshold  to  all 
the  units.  For  example,  EPA  does  not 
have  information  to  identify  all  the 
units  that  actually  cogenerate  and  the 
information  on  how  much  electricity  is 
sold  from  these  units.  The  commenter 
did  not  even  identify  the  units  owned 
by  its  members,  much  less  provide  that 
information  for  identified  units. 

Second,  if  EPA  did  have  the 
information  for  each  unit  to  determine 
if  the  unit's  classification  should  be 
changed,  EPA  is  concerned  that  the 
classification  for  a  niunber  of  units 
would  change,  apparentiy  none  of 
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which  are  owned  or  operated  by  the 
commenter's  members.  The  commenter 
noted  that  changing  the  definition  to  be 
based  upon  a  one-third  potential 
capacity/25  MWe  threshold  "would  not 
alter  the  Agency's  baseline  emissions 
inventory."  Since  the  commenter  never 
identified  any  existing  units  where 
classification  is  different  in  the 
inventory  imder  the  Agency's 
classification  method  than  under  the 
commenter's  classification  method,  EPA 
concludes  that  changing  the 
methodology  would  not  change  the 
inventory  classification  of  any  imits 
owned  or  operated  by  the  commenter's 
members.  TTie  EPA  believes  that  this  is 
because  using  the  criteria  of  selling 
under  firm  contract  to  the  grid  classifies 
most  industrial  imits  that  generate  small 
amounts  of  electricity  as  non-EGUs 
rather  than  EGUs. 

However,  EPA  maintains  that  there  is 
the  potential  that  a  number  of  other 
units  could  be  reclassified  if  EPA 
applied  the  one-third  potential  capacity/ 
25  KfWe  threshold.  This  coidd  change 
the  classification  of  a  large  ECU  to  a 
large  non-EGU,  the  classification  of  a 
large  non-EGU  to  a  large  EGU  or  the 
classification  of  a  small  EGU  to  a  large 
non-EGU.  For  example,  a  imit  that  is 
currently  classified  as  a  large  EGU  could 
become  a  large  non-EGU  if,  even  though 
the  unit  was  selling  electricity  under  a 
firm  contract,  it  sold  less  than  one  third 
of  its  potential  electrical  output 
capacity.  An  independent  power 
producer  unit  that  is  connected  to  a 
generator  greater  than  25  MWe  and  that 
cogenerates  and  provides  both  steam 
and  electricity  could  fit  into  this 
category.  A  unit  that  is  cvurently 
classified  as  a  large  non-EGU  coiUd 
become  a  large  EGU  if  it  did  not  sell 
power  under  a  firm  contract,  but  did  sell 
more  than  one  third  of  its  potential 
electrical  output  capacity.  An  industrial 
boiler  that  cogenerates  and  is  connected 
to  a  generator  greater  than  25  MWe 
could  fit  into  this  category.  A  unit  that 
is  ciurently  classified  as  a  small  EGU 
and  sells  imder  firm  contract,  but  less 
than  one-third  of  its  potential  electrical 
output  capacity,  could  become  a  large 
non-EGU  if  the  unit  was  greater  than 
250  mmBtu  and  the  generator  to  which 
it  was  connected  was  less  than  25  MWe. 
An  independent  power  producer  unit 
that  cogenerates  could  fit  into  this 
category,  hi  short,  the  adoption  of  the 
commeiiter's  classification  methodology 
could  residt  in  reclassification  leading 
to  more  stringent,  rather  than  less 
stringent,  regulation  of  some 
cogeneration  facilities 

The  EPA  also  does  not  agree  with  the 
commenter's  arguments:  (l)  That 
deviating  firom  the  classification  that 


EPA  has  used  for  cogeneration  units  for 
20  years  was  not  a  logical  outgrowth  of 
the  proposed  NOx  SIP  call  and  that  no 
discussion  was  included  in  the  proposal 
that  small  cogeneration  units  would  be 
treated  as  EGUs  or  differeritly  than 
imder  the  NSPS  and  Acid  Rain 
programs;  or  (2)  that  the  uniqueness  of 
boiler  design,  fuel  type,  and  operations 
of  individual  industrial  boilers  makes 
these  units  less  amenable  to  achieving 
the  reduction  requirements  for  large 
EGUs. 

In  prior  regulatory  programs,  EPA  has 
used  the  criteria  of  producing  an  annual 
amount  of  electricity  for  sale  less  than 
one-third  of  a  unit's  potential  electrical 
output  capacity  or  less  than  25  MWe. 
However,  these  criteria  were  not  applied 
in  the  same  way  in  each  of  these  prior 
programs  and  recent,  ongoing  changes 
in  the  electric  power  industry 
imdermine  the  basis  for  the  criteria,  and 
justify  using  different  criteria  for  the 
new  units,  in  today's  action.  The 
Agency  began  using  the  one-third 
potential  capacity/25MWe  outpoint  in 
1978,  in  40  CFR  part  60,  subpart  Da, 
setting  forth  new  source  performance 
standards  for  "electric  utihty  steam 
generating  units."  In  that  case,  the 
cutpoint  was  not  used  to  exempt  units 
entirely  fi-om  NSPS.  Rather,  it  was  used 
to  classify  them  as  either  "electric 
utility  steam  generating  units"  that 
would  be  subject  to  the  new  standards 
under  subpart  Da  or  to  classify  them  as 
non-utility  steam  generating  imits  that 
would  continue  to  be  subject  to  the 
requirements  under  subpart  D  and 
would  subsequently  become  subject  to 
more  stringent  standards  for  "Industrial- 
Commercial-Institutional  Steam 
generating  units"  under  subpart  Db.  As 
the  commenter  noted,  this  distinction 
between  utility  and  non-utility  units 
continued  under  the  Clean  Air  Act 
Amendments  of  1990,  in  both  title  IV 
and  section  112.  This  cutpoint  applied 
to  all  steam  generating  units,  not  just 
cogeneration  facihties.  The  cutpoint  was 
used  as  a  proxy  for  utihty  vs.  non-utiUty 
ownership  of  the  units,  the  assumption 
being  that  a  unit  involved  in  electricity 
sales  at  or  below  the  cutpoint  was 
owned  by  a  company  that  was  in  a 
business  other  than  electric  generation 
and  so  was  a  utihty. 

Since  1990  there  have  been  dramatic 
changes  in  the  electric  power  industry 
associated  with  the  emergence  of 
competitive  markets  for  electricity 
generation  where  non-utiUty  generators 
compete  to  an  increasingly  significant 
extent  with  traditional  utifities.  As  these 
changes  occxu',  it  becomes  less  and  less 
appropriate  to  differentiate  between 
utilities  and  non-utilities  that  produce 
electricity.  The  Energy  Policy  Act  of 


1992  reflected  these  types  of  changes  in 
the  electric  power  industry  by 
recognizing  a  whole  new  category  of 
non-utility  generators,  wholesale 
generators  that  directly  compete  with 
utiUty  generators.  The  Federal  Energy 
Regulatory  Commission's  1996  order 
adopting  open  transmission  access  and 
the  actions  of  many  States  (currently  at 
least  18  States)  that  are  in  the  process 
of  deregulating  electric  power 
generation  have  further  blurred  the 
distinction  between  utilities  and  non- 
utihties.  Other  federal  agencies  that  deal 
with  the  power  industry  have  realized 
that  historical  categorizations  of  the 
industry  are  no  longer  appropriate.  For 
instance,  the  Energy  Information 
Agency  is  in  the  process  of  streamlining 
its  reporting  requirements  so  that  there 
will  no  longer  be  a  distinction  between 
reporting  by  utility  generators  and  by 
non-utility  generators. 

In  the  NOx  SIP  call  rulemaking,  that 
EPA  expressed  concern  that,  under  a 
deregulated  electricity  market,  it  is 
important  to  consider  all  NOx  emissions 
sources  that  generate  electricity.  For 
instance,  in  the  supplemental  notice  of 
proposed  rulemaking  imder  the  NOx 
SIP  call,  EPA  explained  that: 

Additionally,  with  deregulation  of  electric 
utilities,  it  is  not  clear  how  ownership  of  the 
electricity  generating  facilities  will  evolve. 
Therefore,  EPA  proposes  to  include  all  large 
electricity  generating  sources,  regardless  of 
ownership,  in  the  trading  program.  As  there 
is  no  relevant  physical  or  technological 
difference  between  utilities  and  other  power 
generators,  the  same  monitoring  provisions 
and  the  size  cut-off  of  greater  than  25  MWe 
are  applicable  to  all  units  which  serve 
generators.  63  FR  at  25923. 

With  regard  to  the  feasibiUty  of 
meeting  the  "utility"  standards,  the 
above  commenter  made  several 
technical  arguments  about  why  non- 
utility  units  are  fundamentally  different 
bom  utility  sources.  In  particular,  the 
commenter  argued  that  because  of  the 
need  to  vary  loads  significantly,  many 
industrial  boilers  cannot  operate  at  the 
conditions  required  to  obtain  maximum 
NOx  reduction  using  combustion 
controls.  In  addition,  the  commenter 
argued  that  pulp  and  paper  mill  boilers 
have  technical  limitations  on  the 
installation  of  selective  catalytic 
reduction  (SCR)  and  selective  non- 
catalytic  reduction  (SNCR),  due  to  wide 
and  rapid  load  and  lower  operating 
temperatures.  Furthermore,  the 
commenter  does  not  beUeve  there  will 
be  a  significant  number  of  allowances 
available  or  that  the  assumption  of 
allowance  availabifity  should  be  used  to 
justify  higher  costs  for  industrial 
sources.  Moreover,  the  commenter 
argues  that  some  affected  States  have 
expressed  hesitancy  to  participate  in 
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interstate  or  even  intrastate  NOx  trading 
programs. 

Tne  EPA  continues  to  believe  that 
industrial  cogeneration  units  can 
achieve  similar  NOx  emission 
reductions  as  utility  units.  Post- 
combustion  NOx  control  technologies, 
like  SNCR  aud  SCR,  are  available  to 
industrial  units  that  cannot  achieve 
NOx  reductions  using  combustion 
controls.  Both  SCR  and  SNCR  are 
proven  technologies  demonstrated  on 
industrial  and  utility  units,  including 
paper  and  pidp  industry  units.  See 
White  Paper — Selective  Catalytic 
Reduction  (SCR)  for  Controlling  NOx 
Emissions,  ICAC,  1997  and  White 
Paper — Selective  Non-Catalytic 
Reduction  (SNCR)  for  Controlling  NOx 
Emissions,  ICAC,  1997.  At  the  same 
time,  this  rulemaking  provides  for 
multiple  compliance  options  including 
trading  of  allowances.  The  Agency 
believes  that  a  significant  number  of 
allowances  will  be  available  for  trading. 
The  Integrated  Planning  Model  (IPM) 
analysis  shows  a  significant  niunber  of 
allowances  will  be  available  in  2003 
when  trading  begins  (see  the  Regulatory 
Impact  Analysis  for  further  discussion). 
The  compliance  supplement  pool  also 
provides  further  allowances  in  the 
trading  market  (see  compliance 
supplement  pool  discussion  in  Section 
in  below).  In  addition,  EPA  is  aware  of 
several  States  in  the  proce«s  of 
developing  a  trading  program  under  the 
NOx  SIP  call.  Furthermore,  a  trading 
program  will  be  promulgated  for  this 
section  126  rulemaking. 

For  all  of  these  reasons,  EPA  believes 
that  it  is  appropriate  to  consider  all 
imits  that  generate  electricity  for  sale  as 
one  source  category,  regardless  of 
whether  the  owners  and  operators  of  the 
imits  are  traditional  utilities, 
independent  power  producers,  or 
industrial  companies.  (Indeed,  it  may  be 
appropriate  at  some  time  in  the  future 
to  consider  all  units  generating 
electricity,  whether  for  sale  or  internal 
use,  as  a  single  category).  However,  for 
purposes  of  this  rulemalung,  EPA  is 
continuing  to  apply  to  existing  units  the 
definition  of  ECU  based  on  firm- 
contract  sales,  essentially  as  clarified  in 
the  December  24, 1998  correction 
notice.  This  definition  does  not  classify 
either  all  existing  or  new  units  that 
generate  electricity,  or  all  existing  or 
new  units  that  generate  electricity  for 
sale,  as  EGUs.  For  example,  industrial 
units  that  generate  electricity  only  for 
internal  use  will  be  considered  non- 
EGUs.  Furthermore,  most  existing 
industrial  units  that  sell  small  amounts 
of  electricity  will  also  not  be  considered 
EGUs,  because  most  of  these  imits  do 
not  sell  electricity  under  firm  contract. 


Even  though  EPA  is  not  basing  the  EGU 
and  non-EGU  definitions  on  the  one- 
third  potential  capacity/25  MWe 
threshold  supported  by  the  conunenters, 
EPA  believes  that  the  definition  for 
existing  units  classifies  the  units  of  the 
commenter's  members  in  a  way  that  is 
consistent  with  the  way  the  conunenters 
have  suggested  those  units  should  be 
classified,  i.e.,  as  non-EGUs. 

The  EGU  and  non-EGU  definitions 
based  on  any  sales  of  electricity  will 
apply  to  units  that  conunence  operation 
on  or  after  January  1, 1999.  These 
definitions  will  not  apply  to  any  of  the 
units  referenced  by  the  commenter  (e.g., 
the  imits  referenced,  but  not  identified, 
in  the  commenter's  April  7,  1999 
comments  for  which  the  commenter 
provided  information  on  actual,  annual 
electricity  sales).  Thus,  in  general,  any 
new  units  that  serve  generators  involved 
in  electricity  sales  will  be  EGUs.  The 
EPA  intends  to  make  parallel 
clarifications  to  the  definition  of  EGU 
under  the  NOx  SIP  call  rulemaking.  The 
EPA  believes  that  the  definition  of  EGU 
needs  to  be  consistent  across  the  NOx 
SIP  call,  section  126,  and  FIP 
rulemakings  because  it  is  possible  that 
at  one  time  a  soiuce  might  be  subject  to 
control  requirements  imder  one  of  these 
mechanisms,  while  at  another  time  a 
source  might  be  subject  to  control 
requirements  under  another  one  of  these 
mechanisms.  Changing  the  category  that 
a  source  has  been  placed  in  because  of 
this  change  in  regulatory  structure  could 
be  confusing  and  burdensome  for  the 
source. 

While  EPA  is  not  including  all 
sources  that  generate  electricity  for  sale 
or  internal  use  as  EGUs  at  this  time, 
EPA  may  for  all  of  the  reasons  explained 
above,  consider  whether  this  would  be 
appropriate  in  future  rulemakings. 

4.  Final  Rule  EGU/Non-EGU 
Classification 

In  summary  under  today's  final  rule, 
EPA  will  take  a  three-step  approach  to 
determining  which  of  the  following 
categories  a  boiler  or  turbine  fit  into: 
large  EGU,  small  EGU,  large  non-EGU, 
or  small  non-EGU.  First.  EPA  will 
determine  the  date  upon  which  a  unit 
commenced  operation.  Second,  EPA 
will  determine  if  a  boiler  or  turbine 
should  be  classified  into  the  category  of 
EGU  or  non-EGU  by  applying  the 
appropriate  criteria  depending  on  the 
date  on  which  the  boiler  or  turbine 
commenced  operation.  Finally,  EPA 
will  determine  if  the  boiler  or  turbine 
should  be  classified  as  large  or  small. 

For  units  that  conunenced  operation 
before  January  1, 1999,  EPA  will  classify 
as  an  EGU  any  boiler  or  turbine  that 
sells  any  electricity  to  the  grid  under 


firm  contract.  For  units  that  commenced 
operation  on  or  after  January  1, 1999, 
EPA  intends,  in  general,  to  classify  as  an 
EGU  any  boiler  or  turbine  that  produces 
any  amount  of  electricity  for  sale. 

Once  EPA  determines  that  a  boiler  or 
turbine  should  be  classified  as  an  EGU, 
EPA  then  will  classify  the  unit  as  a 
small  or  large  EGU.  For  a  unit  that 
commenced  operation  before  January  1 , 
1999,  EPA  will  consider  the  unit  a  small 
EGU  if  it  serves  a  generator  less  than  or 
equal  to  25  MWe  and  a  large  EGU  if  it 
serves  a  generator  greater  tiban  25  MWe. 
For  a  unit  that  commenced  operation  on 
or  after  January  1, 1999  and  sells  any 
electricity,  EPA  will  consider  the  imit  a 
small  EGU  if  it  serves  a  generator  that 
is  less  than  or  equal  to  25  MWe  and  that 
has  the  potential  to  use  more  than  50 
percent  of  the  potential  electrical  output 
capacity  of  the  imit.  Units  that  serve 
generators  greater  than  25  MWe  and  that 
sell  any  electricity  will  be  considered 
large  EGUs. 

All  other  boilers  and  turbines  will  be 
considered  non-EGUs.  This  includes 
boilers  and  turbines  that  commence 
operation  on  or  after  January  1, 1999 
connected  to  generators  equal  to  or  less 
than  25  MWe  fi-om  which  any  electricity 
is  sold  and  that  have  the  potential  to  use 
50  percent  or  less  of  the  potential 
electrical  output  capacity  of  the  boiler 
or  turbine.  This  also  includes  any  unit 
that  commenced  operation  before 
January  1, 1999  that  did  not  produce 
electricity  for  sale  under  firm  contract. 

Non-EGUs  will  be  considered  large  if 
their  maximum  rated  heat  input 
capacity  is  greater  than  250  mmbtu/hour 
and  will  be  considered  small  if  their 
maximum  rated  heat  input  capacity  is 
equal  to  or  less  than  250  mmbtu/hour. 

The  EPA  intends  to  address 
comments  related  to  inconsistencies 
between  this  definition  and  the 
applicability  requirements  of  part  97, 
when  EPA  promulgates  part  97  in  July. 

/.  Cost  Effectiveness  of  Emissions 
Reductions 

As  described  in  Section  II.A,  above, 
one  part  of  the  significant-contribution 
interpretation  that  EPA  applied  in  the 
NOx  SIP  call  rule,  and  that  EPA  applies 
for  purposes  of  today's  final  rule,  is  the 
extent  to  which  "highly  cost-effective" 
NOx  control  measures  are  aveiilable  for 
the  types  of  stationary  sources  named  in 
the  petitions^'.  As  in  the  NOx  SIP  call 


^'As  discussed  in  this  section,  the  highly  cost- 
effective  NOx  controls  happen  to  apply  only  to 
large  stationary  sources.  Under  section  126.  EPA 
can  make  a  finding  for  "any  major  source  or  group 
of  stationary  sources."  In  other  words,  even  if  not 
all  sources  subject  to  this  action  were  major,  they 
would  be  part  of  a  group  of  stationary  sources  that 
contribute  significantly  to  nonattainment  and  hence 
could  potentially  be  subject  to  a  Rnding. 
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rule  (63  FR  at  57399)  and  the  proposed 
section  126  rule  (63  FR  at  56304),  the 
EPA  has  selected  these  highly  cost- 
effective  measures  by  examining  the 
technological  feasibility,  administrative 
feasibility  and  cost-per-ton-reduced  of 
various  multi-state  ozone  season  NOx 
control  measures  in  light  of  other 
actions  taken  by  EPA  and  States  to 
control  NOx. 

1.  Identifying  Highly  Cost  Effective  NOx 
Controls  Levels 

The  first  step  in  the  process  of  " 
determining  cost  effectiveness  was  to 
identify  the  types  of  sources  named  in 
the  various  petitions.  The  petitioning 
States  have  identified  the  source 
categories  that  they  believe  significantly 
impact  their  ability  to  achieve 
attainment  of  the  ozone  standard.  These 
categories  are  listed  in  Table  I-l  earlier 
in  this  preemible.  The  EPA  has 
determined  that  the  named  source 
categories  can  be  combined  into  one 
general  category — fossil  fuel-fired 
indirect  heat  exchangers.  This  term 
applies  to  boilers  and  turbines  used  for 
the  production  of  steam,  electricity,  and 
in  some  cases  mechanical  work,  and  to 
process  heaters.  To  assure  equity  among 
the  various  subcategories  of  such 
sources  and  the  industries  they 
represent,  EPA  considered  the  cost 
effectiveness  of  controls  for  each 
subcategory  separately  throughout  the 
affected  20-jurisdiction  region  described 
in  Section  II.B  above.  The  EPA  further 
subdivided  the  category  of  boilers  and 
turbines  into  two  categories,  those  used 
to  generate  electricity  for  sale  and  those 
used  for  all  other  purposes.  Therefore, 
the  EPA  split  the  population  of  indirect 
heat  exchangers  into  the  following  four 
subcategories,  consistent  with  the 
approach  EPA  took  in  the  final  NOx  SIP 
call  and  the  section  126  proposal:  (1) 
Boilers  and  turbines  serving  generators 
greater  than  25  MWe  that  produce 
electricity  for  sale  to  the  grid  ("large 
EGUs");  (2)  boilers  and  tiubines  with  a 
heat  input  greater  than  250  mmBtu/hr 
that  exclusively  generate  steam,  produce 
mechanical  work  (e.g.,  provide  energy  to 
an  industrial  piunp),  or  produce 
electricity  for  internal  use  ("large  non- 
EGUs");  (3)  process  heaters  with  a  heat 
input  greater  than  250  mmBtu/hr  ("large 
process  heaters");  and  (4)  smaller 
indirect  heat  exchangers,  i.e.,  all  such 
sources  not  included  in  the  first  three 
subcategories  ("small  sources"). 

As  mentioned  above,  in  evaluating  the 
cost  effectiveness  of  NOx  control  levels 
for  indirect  heat  exchangers,  the  EPA 
has  taken  the  same  approach  as  that 
taken  in  the  final  NOx  SIP  call  (see  63 
FR  at  5  7399).  In  short,  for  each 
subcategory,  the  amounts  of  emissions 


that  cause  subcategories  in  the  covered 
upwind  States  to  contribute 
significantly  to  a  petitioning  State's 
nonattainment  were  determined  based 
on  the  application  of  NOx  controls  that 
achieve  the  greatest  feasible  emissions 
reduction  while  still  falling  within  a 
cost-per-ton-reduced  range  that  EPA 
considers  to  be  highly  cost  effective. 
The  NOx  control  levels  for  this 
rulemaking  were  considered  highly  cost 
effective  for  the  purposes  of  reducing 
ozone  transport  to  the  extent  they 
achieve  the  greatest  feasible  emissions 
reduction  but  still  cost  no  more  than 
$2,000  per  ton  of  ozone  season  NOx 
emissions  removed  (in  1990  dollars),  on 
average,  for  each  subcategory.  The 
discussion  below  further  describes  the 
basis  for  this  cost  amount  and  the 
techniques  used  for  each  subcategory. 
The  EPA  believes  that  certain  control 
levels  that  cost  more  than  $2,000  per  ton 
of  NOx  reduced  are  reasonably  cost 
effective  in  reducing  ozone  transport  or 
in  achieving  attainment  with  the  ozone 
NAAQS  in  specific  nonattainment  areas. 
However,  EPA  is  basing  the  significant- 
contribution  determination  only  on 
highly  cost-effective  reductions.  In 
addition,  as  discussed  further  below,  in 
determining  whether  to  assume 
reductions  bom  the  small  soince 
subcategory,  EPA  considered 
administrative  burden. 

More  specifically,  to  determine  what 
level  of  control  can  be  considered 
highly  cost  effective,  EPA  considered 
other  recently  imdertaken  or  planned 
NOx  control  measiues.  Table  II-3 
provides  a  reference  list  of  measures 
that  EPA  and  States  have  undertaken  to 
reduce  NOx  and  their  average  annual 
costs  per  ton  of  NOx  reduced.  Most  of 
these  measures  fall  below  $2,000  per 
ton.  The  average  cost  effectiveness  of 
these  measures  is  representative  of  the 
average  cost  effectiveness  of  the  types  of 
controls  EPA  and  States  have  needed  to 
adopt  most  recently,  since  their 
previous  planning  efforts  have  already 
taken  advantage  of  opportunities  for 
even  cheaper  controls.  The  EPA  believes 
that  the  cost  effectiveness  of  measures 
that  it  or  States  have  adopted,  or  have 
proposed  to  adopt,  forms  a  good 
reference  point  for  determining  which 
of  the  available  additional  NOx  control 
measures  are  among  the  most  cost- 
effective  measiues  that  can  be 
implemented  by  the  sources  considered 
in  today's  action. 


Table  11-3.— Average  Cost  Effec- 
tiveness OF  NOxControl  Measures 
Recently  Undertaken 

(1990$) 


Control  measure 


NOx  RACT  

Phase  II  Reformulated  Gaso- 
line   

State  Implementation  of  the 
Ozone  Transport  Commis- 
sion Memorandum  of  Under- 
standing   

New  Source  Performance 
Standards  for  Fossil  Steam 
Electric  Generation  Units 

New  Source  Performance 
Standards  for  Industrial  Boil- 
ers   


Cost  per  ton 
of  NOx 
removed 


150-1.300 
•4.100 

950-1,600 
1,290 
1.790 


•Average  cost  representing  the  midpoint  of 
$2,180  to  $6,000  per  ton.  This  cost  represents 
the  projected  additional  cost  of  complying  with 
the  Phase  II  reformulated  gasoline  NOx  stand- 
ards, beyond  the  cost  of  complying  with  other 
standards  for  Phase  II  RFG. 

The  EPA  notes  that  there  are  also  a 
number  of  less  expensive  measmes 
recently  imdertaken  by  the  Agency  to 
reduce  NOx  emission  levels  that  do  not 
appear  in  Table  11-3.  These  actions 
include  the  title  IV  NOx  reduction 
program.  Though  these  actions  are  very 
cost  effective,  the  Agency  is  focusing  on 
what  other  measures  exist,  at  a 
potentially  higher  (though  still  not  the 
highest  reasonable)  cost  effectiveness, 
that  can  further  reduce  NOx  emissions. 
Table  11-3  is  thereby  useful  as  a 
reference  of  the  next  higher  level  of  NOx 
reduction  cost  effectiveness  that  the 
Agency  considers  among  the  most 
reasonable  to  undertake.  As  a  result,  the 
Agency  concludes  that  NOx  controls 
that  can  feasibly  be  achieved  and  have 
an  average  subcategory-specific  cost 
effectiveness  less  than  $2,000  per  ton  of 
NOx  removed  are  highly  cost  efiiective. 
The  subcategories  that  EPA  intends  to 
control  are  those  major  stationary 
sources  in  the  named  categories  for 
which  EPA  finds  that  these  highly  cost- 
effective  controls  are  available. 

2.  Determining  the  Cost  Efiiectiveness  of 
NOx  Controls 

In  an  effort  to  determine  what,  if  any, 
highly  cost-effective  mix  of  controls  is 
available  for  each  subcategory  (i.e.,  lai^ge 
EGUs,  large  non-EGUs,  large  process 
heaters,  and  small  sources)  the  Agency 
considered  the  average  cost 
effectiveness  of  alternative  levels  of 
controls  for  each  subcategory  as 
described  in  the  final  NOx  SIP  call  (see 
63  FR  at  57400).  That  analysis  is 
siunmarized  below. 
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For  purposes  of  this  final  rule,  EPA  is 
using  cost-effectiveness  numbers 
developed  for  the  final  NOx  SIP  call. 
When  EPA  finalizes  its  soiut:e-specific 
inventory  data  (as  discussed  in  section 
I  above),  EPA  will  revise  the  cost 
estimates  for  this  action  in  conjunction 
with  promulgation  of  the  trading 
portion  of  this  section  126  rulemaking. 
The  EPA  does  not  anticipate  that  the 
revised  cost-effectiveness  numbers  will 
be  significantly  different  from  those  in 
today's  action.  This  is  due  to  the  fact 
that  imit-specific  changes  on  the 
inventory  should  be  minimal.  For 
example,  ECU  units  should  not  change 
significantly  because  the  information 
used  for  NOx  SIP  call  inventory  was 
based  on  CEM  data.  For  non-EGUs,  EPA 
anticipates  a  small  decrease  in  the 
niunber  of  affected  soiuries  as  units 
move  firom  the  large  to  small  category. 
In  addition,  EPA  concludes  that  the  cost 
of  controls  and  reductions  achievable  do 
not  vary  significantly  across  the  region 
and  removing  the  three  States  that  are 
in  the  NOx  SIP  call,  but  not  in  today's 
section  126  action,  should  not  impact 
the  regionwide  average  cost 
effectiveness.  This  is  due  to  the  fact  that 
cost-effectiveness  numbers  assiune 
trading  among  sources.  Therefore, 
today's  rule  will  use  the  cost- 
effectiveness  numbers  developed  for  the 
NOx  SIP  call. 

As  part  of  today's  action,  the  Agency 
is  describing  the  interim  final  emission 
limitations  that  will  be  imposed  in  the 
event  that  a  section  126  finding  is  made 
and  the  Agency  does  not  promulgate  the 
Federal  NOx  Budget  Trading  Program 
before  such  finding  (see  Section  FV.D 
below  for  further  discussion).  The  EPA 
notes  that  the  cost-effectiveness  analysis 
summarized  below  applies  to  the 
Federal  NOx  Budget  Trading  Program 
and  not  the  interim  final  emission 
limitations.  EPA  is  committed  to 
establishing  final  allocations  and 
trading  program  provisions  by  July  15, 
1999,  well  before  the  date  that  soiut:es 
need  to  comply  with  this  action  (May 
1  ,2003),  and  thus,  the  cost-effectiveness 
analysis  presented  is  appropriate  for 
today's  rulemaking. 

The  average  cost  effectiveness  of  the 
controls  was  calculated  from  a  baseline 
level  that  included  all  ciurently 
applicable  Federal  or  State  NOx  control 
measures  for  each  subcategory.  The 
baseline  did  not  include  Phase  n  and 
Phase  III  of  the  OTC  NOx  MOU  since 
those  measures  are  not  Federally 
required  and  they  have  not  yet  been 
adopted  by  all  the  involved  States;^^  if 


the  OTC  NOx  MOU  were  included  in 
the  baseline,  the  overall  costs  would  be 
lower.  In  determining  the  cost  of  NOx 
reductions  from  large  EGUs,  EPA 
assiuned  a  multi-state  cap-and-trade 
program.  As  discussed  in  the  final  NOx 
SIP  call  (see  63  FR  at  57400),  EPA 
evaluated  and  compared  the  likely  air 
quality  impacts  both  with  and  without 
a  multi-state  NOx  cap-and-trade 
program  for  electricity  generating 
sources.  This  analysis  showed  that  a 
multi-state  trading  program  causes  no 
significant  adverse  air  quality  impacts. 
Because  such  a  program  would  result  in 
significant  cost  savings,  EPA's  cost- 
effectiveness  determination  for  large 
EGUs  (i.e.,  the  majority  of  the  core 
group  of  sources  in  the  trading  program) 
assumes  sources  will  participate  in  a 
multi-state  trading  program.^'  For  non- 
EGU  sources,  EPA  used  a  least-cost 
method  which  is  equivalent  to  an 
assumption  of  an  intrastate  trading 
program.  Under  this  method,  the  least 
costly  controls,  in  terms  of  total  annual 
cost  per  ozone  season  ton  removed, 
across  the  entire  set  of  possible  source- 
control  measiu*e  combinations  are 
selected  in  order  imtil  the  required  NOx 
emission  budget  is  achieved.  Inclusion 
of  non-EGU  sources  in  a  multi-state 
trading  program  woiJd  provide  further 
cost  savings. 

Table  11-4  siunmarizes  the  control 
options  investigated  for  each 
subcategory  covered  by  the  petitions 
and  the  resulting  average,  multi-state 
cost  effectiveness  as  presented  in  EPA's 
final  NOx  SIP  call  (see  63  FR  at  57401). 
Additionally,  the  cost  effectiveness 
analysis  included  a  consideration  of 
each  subcategory's  growth,  including 
new  sources.  Thus,  the  control  levels 
arrived  at  are  al^o  cost-effective  for  new 
sources. 

Table  I  M.— Average  Cost  Effec- 
tiveness OF  Options  Analyzed* 

[1990  dollars  in  2007] 


Table  I  M.— Average  Cost  Effec- 
tiveness OF  Options  Analyzed"— 
Continued 

[1990  dollars  In  2007] 


Source  category 

Average  cost  ef- 
fectiveness 
($/ozone  season 
ton)  for  each  con- 
trol option 

Large  EGUs: 
0.20  Ib/mmBtu 

$1,263 

0.15  Ib/mmBtu 

1,468 

0.12  Ib/mmBtu 

1,760 

Large  Non-EGUs: 

50%  reduction  

60%  reduction  

1,235 
1.467 

Average  cost  ef- 

fectiveness 

Source  category 

($/ozone  season 

ton)  for  each  con- 

trol option 

70%  reduction 

2,140 

Process  Heaters": 

$3,000/ton  maximum 

per  source  

2,860 

$4,000Aon  maximum 

per  source  

2,896 

$5,000/ton  maximum 

per  source  

2,896 

2"  In  the  Regulatory  Impact  Analysis  of  the  final 
NOx  SIP  call,  EPA  evaluates  an  additional  option 
of  the  economic  impact  of  including  the  Phase  II 


and  in  OTC  NOx  MOU  in  the  baseline  for  the 
electric  power  industry. 

29  Large  EGUs  in  States  covered  by  (1)  the  NOx 
Budget  Trading  program  under  the  section  110  NOx 
SIP  call,  (2)  the  section  110  FIP,  or  (3)  section  126, 
will  be  able  to  trade  among  each  other. 


•The  cost-effectiveness  values  In  Table  11-4 
are  regionwide  averages.  The  cost-effective- 
ness values  represent  reductions  beyond 
those  required  by  title  IV  or  title  I  RACT, 
where  applicable. 

>>For  process  heaters,  the  table  indicates 
that  the  same  control  technology  (at  the  same 
cost)  would  be  selected  whether  the  cost  ceil- 
ing for  each  source  is  $3,000,  $4,000,  or 
$5,000  per  ton;  thus  the  average  cost-effec- 
tiveness number  for  this  source  category  is 
the  same  in  each  column. 

The  following  discussion  explains  the 
control  levels  determined  by  EPA  to  be 
highly  cost  effective  for  each 
subcategory. 

a.  Large  EGUs 

As  proposed  (63  FR  at  56306),  for 
large  EGUs,  the  control  level  was 
determined  by  applying  a  uniform  NOx 
emissions  rate  across  the  23 
jurisdictions  of  the  NOx  SIP  call  which 
includes  the  jurisdictions  potentially 
subject  to  section  126  findings.  The  cost 
effectiveness  for  each  control  level  was 
determined  using  the  IPM.  Details 
regarding  the  methodologies  used  can 
be  found  in  the  Regulatory  Impact 
Analysis.  Table  n-4  summarizes  the 
control  levels  and  resulting  cost 
effectiveness  of  three  levels  analyzed. 

A  regionwide  level  of  0.20  Ib/mmBtu 
was  rejected  because,  though  it  resulted 
in  an  average  cost  effectiveness  of  less 
than  $2,000  per  ton,  the  air  quality 
benefits  were  less  than  those  for  the  0.15 
Ib/mmBtu  level,  which  was  also  less 
than  $2,000  per  ton. 

Some  commenters  supported  a 
control  level  based  on  0.12  Ib/mmBtu. 
The  EPA  estimates  that  a  control  level 
based  on  0.12  Ib/mmBtu  has  a  cost 
effectiveness  of  $1,760  per  ozone  season 
ton  removed,  which  is  within  the  upper 
range  of  cost  effectiveness.  This  estimate 
is  based  on  the  Agency's  best  estimates 
of  several  key  assimiptions  on  the 
performance  of  pollution  control 
technologies  and  electricity  generation 
requfrements  in  the  future.  While  the 
record  strongly  supports  EPA's 
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determination  that  a  0.15  Ib/mmBtu 
trading  program  beginning  in  2003  will 
not  lead  to  installation  of  SCR 
technology  at  a  level  and  in  a  manner 
that  will  be  difficult  to  implement  or 
that  will  result  in  reliability  problems 
for  electric  power  generation,  the  record 
is  not  as  clear  with  regard  to  a  trading 
program  based  on  a  0.12  Ib/mmBtu  level 
(see  Section  U.K  below  for  discussion  of 
reliability  and  section  III.C  for 
discussion  of  compliance  date). 
Although  0.12  Ib/mmBtu  is  technically 
achievable,  the  record  had  data  from 
only  one  boiler  achieving  that  level, 
Birchwood  Unit  I  in  Virginia.  (See 
Performance  of  Selective  Catalytic 
Reduction  on  Coal-Fired  Steam 
Generating  Units,  EPA,  June  25, 1997.) 

With  a  strong  need  to  implement  a 
program  by  2003  that  is  recognized  by 
the  States  as  practical,  necessary,  and 
highly  cost  effective,  the  Agency  has 
decided  to  base  the  emissions  budgets 
for  EGUs  on  a  0.15  Ib/mmBtu  trading 
level  of  control.  This  control  level  has 
an  average  cost  effectiveness  of  $1,468 
per  ozone  season  ton  removed  ^.  This 
amount  is  consistent  with  the  range  for 
cost  effectiveness  that  EPA  has  derived 
from  recently  adopted  (or  proposed  to 
be  adopted)  control  measiu*es. 

b.  Large  Non-EGUs 

As  proposed  (63  FR  at  56306),  EPA 
determined  a  highly  cost-effective 
control  level  for  large  non-EGUs  by 
applying  a  imiform  percent  reduction  in 
increments  of  10  percent.  Details 
regarding  the  methodologies  used  are  in 
the  Regulatory  Impact  Analysis.  Table 
II-4  summarizes  the  control  levels  and 
resulting  cost  effectiveness  for  non- 
EGUs. 

For  large  non-EGUs,  the  cost- 
effectiveness  determination  includes 
estimates  of  the  additional  emissions 
monitoring  costs  that  sources  would 
incur  in  order  to  participate  in  a  trading 
program.  Some  non-EGUs  already 
monitor  their  emissions.  These  costs  are 
defined  in  terms  of  dollars  per  ton  of 
NOx  removed  so  that>they  can  be 
combined  with  the  cost-effectiveness 
figures  related  to  control  costs. 
Monitoring  costs  for  large  non-EGU 
boilers  aind  turbines  are  about  $160  per 
ton  of  NOx  removed. 

Based  on  this  information,  the  EPA 
determines  that  for  large  non-EGUs,  a 


sou  should  be  noted  that  in  the  final  NOx  SIP 
call,  EPA  also  investigated  the  regionwide  cost 
effectiveness  of  NOx  reductions  if  each  State 
individually  met  the  budget  component  for  large 
electricity  generting  boilers  and  turbines  (i.e., 
through  intra-State  trading).  In  the  case  ofthe  0.15 
Ib/mmBtu  strategy,  intra-State  trading  resulted  in  a 
regionwide  cost  effectiveness  of  $1 ,499/ton 
compared  to  $l,468/ton  for  regionwide  trading. 


control  level  corresponding  to  60 
percent  reduction  from  baseline  levels  is 
highly  cost  effective  (this  percent 
reduction  corresponds  to  a  regionwide 
average  control  level  of  about  0.17  lb/ 
mmBtu). 

c.  Large  Process  Heaters 

For  large  process  heaters,  the  control 
level  was  determined  by  applying 
various  cost-effectiveness  thresholds, 
because  trading  was  not  assumed  to  be 
readily  available  for  this  subcategory. 
Details  regarding  the  methodologies 
used  are  in  the  Regulatory  Impact 
Analysis.  Table  0-4  summarizes  the 
control  levels  and  resulting  cost 
effectiveness  for  each  option  imder  this 
subcategory. 

At  proposal  (see  63  FR  at  56306),  EPA 
determined  that  controlling  process 
heaters,  though  reasonably  cost 
effective,  is  not  highly  cost  effective 
because  all  the  options  analyzed  for 
these  source  categories  cost  more  than 
$2,000  per  ton  of  NOx  removed.  Thus, 
EPA  concluded  that  these  soiuces  do 
not  emit  in  amoimts  that  significantly 
contribute  to  petitioning  States' 
nonattainment  or  maintenance 
problems.  / 

One  commenter  objected  to  EPA's 
proposed  denial  of  section  126  petition 
with  respect  to  large  process  heaters. 
The  commenter  ai^gued  that 
implementation  of  the  regional  NOx 
budget  program  adopted  by  the  OTC 
indicates  that  a  trading  program  is 
readily  available  for  such  sources  within 
the  OTC.  If  such  a  program  is  available 
in  the  OTC,  the  commenter  questions 
why  such  a  program  is  not  being 
imposed  on  sources  under  section  126. 

Although  a  trading  program  is 
available  for  process  heaters  under  the 
OTC,  EPA  has  determined  that 
controlling  process  heaters  across  the 
entire  region  covered  by  section  126  is 
not  highly  cost  effective.  If  EPA  were  to 
include  monitoring  costs  in  its  cost- 
effectiveness  number  and  assume  that  a 
trading  program  would  achieve  a  30 
percent  reduction  in  the  cost- 
effectiveness  niunber,  controlling 
process  heaters  would  still  cost  more 
than  $2,000  per  ton  of  NOx  removed. 
Thus,  for  today's  final  rule.  EPA 
concludes  that  process  heaters  do  not 
emit  in  amoimts  that  significantly 
contribute  to  petitioning  States' 
nonattainment  or  maintenance 
problems. 

d.  Small  Sources 

At  proposal  (see  63  FR  at  56306),  for 
the  subcategory  of  small  sources,  EPA 
has  determined  that  additional  control 
measures  or  levels  of  control  are  not 
highly  cost  effective  and  appropriate  to 


mandate.  For  the  purposes  of  this 
rulemaking,  EPA  generally  considers  the 
following  sizes  of  point  sources  to  be 
small:  (1)  electricity  generating  boilers 
and  turbines  serving  generators  25  MWe 
or  less,  and  (2)  other  indirect  heat 
exchangers  with  a  heat  input  of  250 
mmBtu/hr  or  less  (see  section  I  above 
for  further  discussion). 

One  commenter  objected  to  EPA's 
denial  of  section  126  petitions  with 
respect  to  EGUs  between  15  and  25 
MWe.  The  commenter  advocated 
capping  such  sources  at  1990  levels 
consistent  with  the  OTC  NOx  MOU.  The 
commenter  argued  that' this  action 
would  not  require  additional  controls  in 
a  market  driven  NOx  control  program. 

In  the  NOx  SIP  call  (see  63  FR  at 
57402),  EPA  found  that  the  collective' 
emissions  from  small  sources  were 
relatively  small  (in  the  context  of  that 
rulemaking)  and  the  administrative 
burden,  to  the  permitting  authority  and 
to  regulated  entities,  of  controlling  such 
soiuces  was  likely  to  be  considerable. 
Even  if  EPA  were  not  to  apply 
additional  controls  beyond  capping 
small  sources  at  1990  levels,  there 
would  be  administrative  costs  that 
would  be  considerable  in  comparison  to 
the  emissions  reductions  gained.  Thus, 
this  level  of  control  is  not  highly  cost 
effective  and  appropriate  to  mandate. 
Furthermore,  EPA  notes  that  the  25 
MWe  is  approximately  equivalent  to  250 
mmBtu/hr  used  for  small  non-EGUs. 

In  today's  action,  for  the  same  reasons 
as  described  in  the  final  NOx  SIP  call, 
EPA  concludes  that  small  sources  do 
not  emit  in  amounts  that  significantiy 
contribute  to  petitioning  States' 
nonattainment  or  maintenance 
problems. 

e.  Summary  of  Control  Measures 

Table  11-5  summarizes  the  controls 
that  are  assumed  for  each  subcategory. 

Table  11-5.— Summary  of  Feasible, 
Highly  Cost-Effective  NOx  Con- 
trol Measures 


Sutx^ategory 

Control  measures 

Large  EGUs  

State-by-State  ozone 
season  emissions 

level  (In  tons) 

t>ased  on  applying 

a  NOx  emission 

rate  of  0.15  1b/ 

mmBtu  on  all  appli- 

cable sources  as- 

suming historic 

ozone  season  heat 

input  and  adjusting 

for  growth  to  year 

2007. 
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Table  11-5.— Summary  of  Feasible, 
Highly  Cost-Effective  NOx  Con- 
trol Measures— Continued 


Sutxategory 

Control  measures 

Large  Non-EGUs  

State-by-State  ozone 

season  emissions 

level  (in  tons) 

based  on  applying 

a  60  percent  reduc- 

tion from  uncon- 

trolled emissions 

on  all  applicable 

sources  assuming 

uncontrolled  ozone 

season  emissions 

and  adjusting  for 

growth  to  year 

2007. 

Large  Process  Heat- 

No additional  controls 

ers. 

highly  cost  effec- 

tive. 

Small  Sources 

No  additional  controls 

highly  cost  effec- 

~ 

tive. 

K.  Feasibility  of  NOx  Control 
Implementation  Date 

Some  commenters  asserted  that  a 
compliance  deadline  of  May  2003  is 
infeasible  for  completing  the  installation 
of  the  assumed  NOx  controls.  Some 
commenters  argued  that  there  are  not 
enough  materials  and  suppliers  to 
instaU  NOx  controls  by  the  May  2003 
deadline.  Other  commenters  expressed 
concern  that  utilities  will  not  have 
sufficient  time  to  install  NOx  controls 
without  causing  electrical  power 
outages;  these  commenters  stated  that 
such  power  outages  would  have  adverse 
impacts  on  the  reliability  of  the 
electricity  supply.  Commenters  also 
expressed  concern  about  the 
technologies  EPA  assiuned  could  be 
used  to  meet  the  2003  deadline  and  the 
cost  assumptions  for  NOx  control 
technology. 

As  part  of  the  NOx  SIP  call,  the 
Agency  conducted  a  detailed 
examination  of  the  feasibility  of 
installing  the  NOx  controls  that  EPA 
assumed  in  developing  the  emissions 


budgets  for  the  affected  States.  See 
Feasibility  of  Installing  NOx  Control 
Technologies  By  May  2003,  EPA,  Office 
of  Atmospheric  Programs,  September 
1998.  The  Agency's  findings  are 
summarized  in  the  NOx  SIP  call  final 
rule  (63  FR  at  57447).  Based  on  these 
findings,  EPA  believes  that  the 
compliance  date  of  May  1,  2003  for  NOx 
controls  to  be  installed  to  comply  with 
this  section  126  rulemaking  is  a  feasible 
and  reasonable  deadline. 

Furthermore,  several  utility  plants 
have  already  begim  installation  of  SCR 
retrofits,  indicating  the  ability  of  electric 
utilities  to  meet  the  compliance  date  for 
the  NOx  SIP  call  without  system 
reliability  concerns.  These  projects  are 
summarized  in  Table  II-6  below.  For 
instance,  the  Tennessee  Valley 
Authority  (TVA)  has  publicly 
announced  its  schedule  to  have  all  its 
units  comply  with  the  NOx  SIP  call  by 
2003.  This  is  quite  significant,  since 
TVA  operates  more  than  7  percent  of  the 
coal-fired  capacity  in  the  NOx  SIP  call 
Region. 


Table  11-6.— Planned  SCR  Retrofit  Projects 


utility 

Plant 

Unit  size 
(MW) 

Fuel 

Outage  date 

TVA  

Allen  1  

300 
300 
300 
900 
1300 
1300 
700 
700 
141 
575 
655 
600 
600 
660 
660 
692 

Coal 

Coal  

Coal  

Coal  

Coal  

Coal  

Coal  

Coal  

Coal  

Coal 

Coal 

Coal  

Coal  

Coal  

Coal  

Coal 

Spring  2001. 
Spring  2002. 
Fall  2001 

Allen  2 

Allen  3 

Bull  Run 

Spring  2003. 
Spring  2003. 
Fall  2002 

Cumberiand  1 

Cumbertand  2 

Paradise  1  

Paradise  2 

Fall  2000. 
Spring/Fall  1999. 
Spring  2003. 
Spring  2002. 
Before  2003. 
Before  2003 

Widows  Creek  2 

" 

Widows  Creek  7 

AES  

Associated  Electric  Cooperative  

Kintigh  

New  Madrid  1  

New  Madrid  2 

Fall  1999 

Edison  Mission  Energy  

Homer  City  1  

Homer  City  2 

Homer  City  3 

Before  2003. 
Before  2003. 
Before  2003. 

In  addition,  one  commenter  agrees 
that  the  controls  are  feasible  in  terms  of 
their  supply,  the  time  available  for  the 
needed  installation  and  the  availability 
of  vendors  to  effectively  install  them. 
The  commenter  has  assessed  the 
feasibility  of  NOx  SIP  call  compliance 
by  the  affected  sources  in  the  context  of 
electric  system  reliability,  as  explained 
in  a  report  Electric  System  Reliability — 
A  Red  Herring  to  Delay  Clean  Air 
Progress,  Ozone  Attainment  Coalition, 
September  1998.  This  report  shows  that, 
even  with  conservative  assumptions 
about  outage  periods  for  the  installation 
of  SCR  controls,  compliance  with  the 
SIP  call  can  be  achieved  in  aggregate  by 
the  affected  sources.  Furthermore,  the 
commenter  has  completed  additional 


analysis  that  concludes  that  SIP  call 
compliance  is  a  manageable  situation 
that  will  be  accomplished  during  the 
non-peak  periods  of  electricity  demand. 
The  analysis  estimates  that  SCR  can  be 
installed  on  255  electric  utility  units  as 
compared  to  EPA's  estimate  of  142  units 
(see  Electric  System  Reliability  and  the 
NOx  SIP  Call.  Ozone  Attainment 
Coalition,  Draft  Report,  April  1999). 

The  Agency  is  also  providing 
compliance  flexibility  to  sources  for  the 
2003  and  2004  ozone  seasons  by 
establishing  State  compliance 
supplement  pools.  (See  section  IV.C.l.c 
for  further  discussion  of  compliance 
supplement  pool.) 

The  EPA  also  concludes  from  the 
German  experience  that  reliability 


should  not  be  a  problem.  In  the  mid- 
1980s.  West  Germany  required  every 
plant  to  meet  a  NOx  emission  rate  of 
about  0.16  Ib/mmBtu,  every  half-hour 
all  year  long.  Within  a  3-year  period. 
West  Germany  retrofitted  more  than  80 
percent  of  its  coal-fired  power  plants 
with  SCR.  The  retrofitted,  coal-fired 
plants  represented  about  33  percent  of 
the  overall  generation  capacity  of 
Germany,  compared  to  27  percent  of  the 
U.S.  in  the  final  NOx  SIP  call  (under 
section  126  this  percentage  will  be  less 
since  the  rule  covers  three  less  States). 
Diu'ing  this  time,  no  brownouts  are 
known  to  have  occurred  as  a  result  of 
the  SCR  retrofits,  even  though  West 
German  plants  tend  to  have  more  space 
restrictions  than  U.S.  plants  and  it  was 
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much  more  difficult  for  West  Germany 
to  import  power  firom  other  countries. 

1.  Cost  Assumptions  for  SCR 

One  commenter  has  argued  that  the 
costs  for  installation  of  SCR  are  50 
percent  greater  than  EPA's  estimate  and 
that  SCR  does  not  achieve  NOx  removal 
greater  than  83  percent.  The  commenter 
did  not  provide  the  basis  for  its 
estimates. 

The  EPA  maintains  that  SCR  systems 
are  achieving  90  percent  or  greater  NOx 
removal  in  applications  demonstrated 
worldwide.  The  SCR  is  a  proven 
technology  used  to  significantly  reduce 
NOx  emissions  from  more  than  300 
sources  in  the  U.S.,  and  more  than  500 
sources  worldwide.  By  proper  catalyst 
selection  and  system  design,  NOx 
removal  efficiencies  exceeding  90 
percent  can  be  achieved.  In  practice, 
commercial  SCR  systems  often  meet 
control  targets  of  over  90  percent.  For 
further  discussion  see  White  Paper — 
Selective  Catalytic  Reduction  (SCR)  for 
Controlling  NOx  Emissions,  ICAC,  1997. 

The  SCR  control  assiunptions  used  by 
EPA  are  supported  by  actual  SCR 
applications.  The  Northeast  States  for 
Coordinated  Air  Use  Management 
(NESCAUM)  and  the  Mid-Atlantic 
Regional  Air  Management  Association 
(MARAMA)  prepared  a  comprehensive 
report  on  the  status  of  technologies  to 
reduce  emissions  of  NOx  from  electric 
utility  boilers.  The  report  relied  on  real- 
world  cost  and  operating  experience 
from  actual  installations  of  advanced 
NOx  control  technologies  (including 
SCR)  at  fourteen  U.S.  facilities  involving 
52  coal  and  gas/oil-fired  boilers.  The 
report  results  demonstrate  that  available 
technologies  can  achieve  significant 
NOx  emissions  reductions  both  cost 
effectively  and  reliably.  The  report 
states  that  NOx  emission  rates  of  0.15 
and  as  low  as  0.08  Ib/mmBtu  were 
achieved  at  a  cost  of  $400  to  about 
$1500/ton.  (See  Status  Report  on  NOx 
Control  Technologies  and  Cost 
Effectiveness  for  Utility  Boilers,  Staudt, 
James  E.,  NESCAUM/MARAMA  Report, 
June  1988.)  Note  that  capital  costs 
reported  are  comparable  to  EPA  capital 
costs  which  were  given  at  $50-70/kW 
(in  1997  dollars).  (See  Analyzing 
Electric  Power  Generation  Under  the 
CAAA,  EPA,  March  1998.) 

The  EPA  used  the  information 
available  frttm  the  existing  retrofit  at 
Merrimack  Unit  2  to  corroborate  its 
costing  methodology.  For  this  330  MW 
cyclone-fired  installation,  designed  for  a 
65  percent  NOx  removal  efficiency,  the 
total  capital  cost  was  reported  to  be  $55/ 
kW  and  cost  effectiveness  was  $400/ton 
of  NOx  removed  (see  NESCAUM/ 
MARAMA  Report,  Jime  1988).  This  cost 


included  the  addition  of  a  sigmficant 
amount  of  additional  ductwork  and 
support  steel  required  for  this  retrofit 
because  of  imusual  space  limitations. 
The  baseline  NOx  emission  rate  for  this 
unit  was  also  unusually  high  (2.66  lb/ 
mmBtu),  thus  requiring  a  relatively  large 
and  expensive  ammonia  handling 
system.  The  capital  cost  estimate  for  the 
Merrimack  Unit  2  retrofit  using  EPA's 
cost  model  was  $68.53/kW,  which  was 
over  20  percent  higher  than  the  $55/kW 
actual  cost  reported.  Thus,  this 
comparison  confirms  the  conservatism 
of  the  EPA's  cost  methodology  and 
contingencies  built  into  it. 

2.  Technology  Deployment 

Commenters  maintained  that  EPA  has 
overestimated  the  amoimt  of  SCNR  that 
will  be  installed  as  a  result  of  the 
section  126  action.  First,  commenters 
argued  that  SNCR  NOx  removal  is 
between  15  and  35  percent,  as  opposed 
to  EPA's  estimate  of  40  percent.  Second, 
commenters  disagreed  with  EPA's 
assertion  that  there  are  no  limits  to  the 
unit  capacity  for  conunercial 
application  of  SNCR.  Commenters 
maintained  that  SNCR  is  limited  to 
units  with  capacities  no  higher  than  325 
MW. 

The  EPA  maintains  that  SNCR  NOx 
reduction  of  40  percent  is  attainable  and 
represents  the  mid-range  efficiency 
achieved  in  current  utility  boiler 
applications.  The  SNCR  has  been 
commercially  used  on  electric  utility 
boilers  to  achieve  in  excess  of  60 
percent  NOx  reduction  while 
maintaining  anunonia  slip  below  10 
ppm.  (See  NESCAUM  and  MARAMA, 
Jime  1998,  Attachment  C,  p.  42.) 
Although  this  performance  may  not  be 
possible  for  every  boiler,  careful 
assessment  of  factors  impacting  boiler 
performance  (such  as  initial  NOx  level, 
furnace  temperature,  flue  gas  flow  and 
NOx  distribution  profiles  at  various 
operating  load  conditions,  and  access 
for  injection  of  reagent)  can  result  in 
increased  NOx  reduction  efficiency  and 
reduced  ammonia  slip  from  SNCR 
systems.  Reported  literatiire  indicates 
that  SNCR  control  efficiency  on  the 
installed  utility  boilers  ranges 
predominantly  from  30  to  60  percent. 
(See  White  Paper — Selective  Non- 
Catalytic  Reduction  (SNCR)  for 
Controlling  NOx  Emissions,  ICAC,  1997. 
p.  18.)  Based  on  the  demonstrated 
experience  in  the  electric  utility  and 
other  industry,  EPA  has  suggested  use  of 
SNCR  as  a  cost-effective  option  to 
achieve  desired  emissions  reductions. 
The  EPA  does  not  require  use  of  SNCR 
and  acknowledges  that  some  of  the 
affected  facilities  may  choose  to  install 
SCR  instead  of  SNCR  and  reduce 


emissions  over  and  above  what  is 
required  by  the  NOx  SIP  call,  as  part  of 
their  compliance  and  economic 
strategies. 

The  EPA  also  maintains  that  there  are 
no  limits  to  the  unit  capacity  for 
commercial  application  of  SNCR.  The 
size  of  the  boiler  does  not  limit  the 
ability  to  inject  SNCR  reagent  into  the 
combustion  gas  flow  to  achieve  NOx 
reductions,  as  demonstrated  by 
applications  worldwide.  The  SNCR  is  a 
fully  commercial  NOx  reduction 
technology,  with  application  of 
anunonia  and  urea-based  processes  at 
approximately  300  installations 
worldwide,  ranging  up  to  822  MW  in 
size  and  covering  a  wide  array  of 
stationary  combustion  units  firing  a 
variety  of  fuels.  (See  White  Paper — 
Selective  Non-Catalytic  Reduction 
(SNCR)  for  Controlling  NOx  Emissions, 
ICAC,  1997,  pp.  17-26.)  Industrial 
boilers,  process  units,  and  municipal 
combustors  make  up  the  largest  share  of 
commercial  SNCR  installations  in  the 
U.S.  This  distribution  appears  to  be  a 
result  of  NOx  control  regulations  in 
place  rather  than  SNCR's  technical 
limitations.  In  the  U.S.,  the  largest  urea- 
based  SNCR  has  been  commercially 
applied  to  a  320  MWe  pulverized  coal- 
fueled,  wall-fired  electric  utility  boiler. 
However,  there  are  various  commercial 
urea-based  SNCR  contracts  in  place  for 
larger  units  (e.g.,  one  unit  is  as  large  as 
620  MWe).  (See  NESCAUM/MARAMA 
Report,  Jime  1998,  Attachment  C,  p.  44.) 
Additionally,  literature  shows  that  one 
technology  vendor  has  conducted  a 
computer  simulation  of  SNCR 
application  on  some  large  size  boilers 
and  is  extending  commercial 
performance  guarantees  for  the  same. 
(See  CFD  Modeling  of  Urea-Based  SNCR 
and  Hybrid  Perfgrmance  on  Large 
Utility  Boilers,  Comparato,  J.;  Boyle,  J.; 
and  Michaels,  W.,  ICAC  Forum  1998, 
pp.  1-8.)  Based  on  this  information,  it 
is  reasonable  to  conclude  that 
commercially  available  SNCR 
technology  can  be  applied  to  large 
boilers,  and  therefore,  costs  for  utility 
NOx  reductions  have  not  been 
underestimated. 

To  further  address  concerns  on  the 
potential  size  limitations  for  SNCR 
raised  by  the  commenters,  EPA 
conducted  a  sensitivity  analysis  using 
the  IPM  as  part  of  the  final  NOx  SIP  call. 
In  this  analysis,  SNCR  was  applied  to 
boilers  200  MWe  or  smaller  only.  This 
is  a  conservative  assumption 
considering  application  of  SNCR  on  a 
boiler  as  large  as  320  MW  has  already 
been  demonstrated.  Additionally,  it  was 
assiuned  that  SNCR  NOx  reduction 
efficiency  would  be  35  percent  for 
sources  which  emit  NOx  (prior  to  the 
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application  of  SNCR)  at  levels  of  equal 
to  or  more  than  0.5  Ib/imnBtu.  The 
SNCR  efficiency  was  assiimed  to  be 
limited  to  30  percent  for  sources  which 
emit  NOx  (prior  to  the  application  of 
SNCR)  at  levels  less  than  0.5  Ib/mmBtu 
(i.e.,  low-emitting  sources). 

Results  of  the  ffM  sensitivity 
simulation,  showed  less  of  SNCR  and 
more  of  SCR  is  needed  to  achieve  the 
required  NOx  budget  contributions. 
Specifically,  there  is  a  decrease  of  33.3 
gigawatts  (GW)  of  SNCR  on  coal-fired 
units  and  an  increase  of  24.7  GW  of  SCR 
installation  on  coal-fired  units.  Cost  of 
compliance  for  EGUs  under  the 
sensitivity  scenario  are  estimated  to  be 
about  $1746  (1990  dollars)  per  ton  of 
NOx  removed  in  2007.  Thus,  even  with 
reduced  use  and  efi'ectiveness  of  SNCR, 
it  is  highly  cost  effective  for  EGUs  to 
comply  with  the  section  126 
requirements. 

In  addition  to  the  cost  of  compliance, 
EPA  examined  the  feasibility  of 
implementing  the  retrofits  by  September 
2002  for  the  sensitivity  scenario.  The 
IPM  projections  revealed  that,  in 
general,  one  to  three  SCR  or  SNCR 
installations  per  plant  would  be 
expected.  However,  at  one  plant  a 
maximum  of  six  SCR  systems  may  be 
required.  Based  on  these  projections  and 
EPA's  analysis  of  control  technology 
retrofitting  schedules,  it  is  reasonable  to 
conclude  that  all  of  the  necessary 
engineering  and  air  permitting  activities 
can  be  accomplished  by  September 
2002. 

Based  on  the  above  discussion, 
limiting  SNCR  applicability  and  NOx 
control  efficiency  would  not  affect  the 
feasibility  of  implementing  the  controls 
by  May  2003.  Moreover,  compliance 
with  the  section  126  requirements 
would  still  be  cost  effective. 

3.  Catalyst  Supply 

One  commenter  has  argued  that  EPA's 
estimates  on  the  availabiuty  of  SCR 
catalyst  are  flawed  because  the  Agency 
is  underestimating  the  number  of  EGUs 
that  will  be  employing  SCR  technology. 

The  EPA  has  determined  that  ample 
supply  of  catalyst  exists.  One  major 
catalyst  vendor  has  recently  annoimced 
its  plans  to  build  a  new  catalyst 
manufacturing  plant  by  mid-year  2000, 
thus  increasing  the  current  supply  of 
available  catalyst  In  addition,  a  study  of 
catalyst  availability  during  the  NOx  SIP 
call  had  concluded  that  adequate 
capacity  of  SCR  catalyst  supply  is 
believed  to  be  available  to  satisfy  the 
demand  that  may  result  from  the 
projected  SCR  installations.  (See 
Feasibility  of  Installing  NOx  Control 
Technologies  by  May  2003,  EPA, 
September  1998.)  In  addition,  as 


discussed  above,  EPA  conducted  a 
sensitivity  analysis  limiting  SNCR 
applicability  and  assuming  a  lower 
SNCR  NOx  reduction  efficiency.  Even 
with  the  increase  in  projected  SCR 
capacity  under  the  sensitivity  scenario, 
the  excess  capacity  in  catalyst  supply 
would  be  sufficient  to  meet  the  demand 
over  an  implementation  period  of  less 
than  3  years.  Given  the  fmdings  of  the 
sensitivity  analysis  and  the  plans  for 
building  an  additional  catalyst  plant, 
EPA  infers  there  will  be  suf^cient 
catalyst  supply  for  increased  SCR 
installations. 

4.  Outage  Periods 

One  commenter  has  submitted 
information  reflecting  that  SCR  retrofits 
expected  to  result  from  the  final  rule 
could  be  placed  in  three  categories: 
cases  with  modest  retrofit  difficxilty, 
cases  with  intermediate  retrofit 
difficulty,  and  cases  with  challenging 
retrofit  difficulty.  The  commenter 
suggested  that  a  modestiy  difficult 
retrofit  will  require  about  4-6  weeks  of 
outage  for  completing  SCR  installation; 
a  retrofit  with  intermediate  difficulty 
will  need  8-12  weeks;  and  a  challenging 
retrofit  will  need  more  than  14  weeks  of 
outage. 

The  EPA  has  examined  the 
information  submitted  by  the 
commenter  and  determined  that  this 
information  is  unsupported  and 
specidative.  The  commenter  asserts  that 
the  length  of  the  outage  periods  to 
install  SCR  will  vary,  depending  upon 
the  size  of  the  affected  units  and  the 
degree  of  access.  According  to  the 
commenter,  small  imits  with  reasonable 
access  will  be  modestly  difficult 
retrofits.  The  commenter  fails  to  show  a 
logical  connection  between  the  size  of  a 
imit  and  the  degree  of  retrofit  difficidty 
in  the  case  of  an  SCR  installation,  where 
the  emission  controls  are  in  a  separate 
structure  adjacent  to  the  unit  itself.  In 
EPA's  view,  a  large  imit  with  relatively 
unconstrained  plant  layout  may  be 
easier  to  retrofit  compared  to  a  small 
unit  with  a  relatively  constrained 
layout. 

The  commenter  provides  an  example 
of  a  hypothetical  "intermediate  retrofit 
difficulty  case"  in  which  access  to  the 
unit  is  constrained.  In  this  example,  the 
commenter  lists  the  activities  to  be 
completed  and  the  volimie  of  material 
needed  but  does  not  provide  any  data 
relating  these  activities  to  the  time 
needed  to  complete  them.  In  the 
absence  of  this  data,  the  commenter's 
claimed  outage  period  for  the  example 
is  unsupported.  However,  EPA  notes 
that  in  any  construction  project  (such  as 
SCR  retrofit),  multiple  activities  can  be 
conducted  concurrentiy  and,  if  needed. 


more  personnel  can  be  deployed  to 
expedite  the  project.  Therefore,  even 
assuming,  for  the  sake  of  argument,  the 
commenter's  categorization  of  retrofit 
difficulty  has  some  merit,  the 
relationship  of  this  categorization  to 
outage  requirement  is  unsupported.  The 
commenter's  assertion  that  the  vast 
majority  of  SCR  retrofits  wall  be  of 
intermediate  retrofit  difficulty  also  is 
imsupported. 

The  EPA  also  notes  that  a  large  utility 
in  Germany,  which  also  supplies  SCR 
systems,  completed  each  of  its  SCR 
retrofits  in  about  4  weeks.  This  utility 
also  has  informed  EPA  that  SCR  retrofit- 
related  work  can  be  spread  over  two  or 
three  outages.  (See  Feasibility  of 
Installing  NOx  Control  Technologies  By 
May  2003,  September  1998.)  By 
spreading  retrofit  work  over  a  few 
outages,  if  necessary,  plants  would  be 
able  to  avoid  causing  any  impacts  on  the 
reliability  of  electricity  supply. 

The  EPA  used  IPM  to  look  into  the 
sensitivity  of  a  number  of  the  model's 
assumptions,  as  discussed  in  Feasibility 
of  Installing  NOx  Control  Technologies 
by  May  2003.  One  of  the  sensitivity  runs 
considered  the  installation  of  63  GW  in 
1  year  and  an  increase  of  the  plaimed 
outage  period  to  9  weeks.  This  run  can 
also  be  considered  a  representation  of 
the  installation  of  189  GW  of  SCR  at 
coal-fired  units  over  a  3-year  period 
(more  than  the  commenter  assumes  will 
occur)  with  9  weeks  of  planned  outages 
each  year  (10  percent  less  than  what  the 
commenter  assumes  will  occur  on 
average).  In  this  sensitivity  scenario, 
increasing  the  amount  of  planned 
outage  did  not  threaten  the  stability  of 
the  power  supply  (deduced  fi'om  the 
fact  that  no  new  imits  were  built  in  IPM 
simidations).  What  does  occur  is  some 
shifting  of  power  between  regions  in 
and  around  the  SIP  call  region, 
decisions  for  later  existing  imit 
retirement,  and  increased  use  of  gas- 
fired  units  and  an  overall  result  of  some 
increased  cost  of  electricity  production, 
but  no  conditions  that  would  necessitate 
a  blackout.  The  total  costs  over  3  years 
amoimt  to  a  small  increase  of  about  1.3 
percent  in  overall  costs.  The  increase  in 
costs  were  foimd  to  be  related  to  the 
need  to  substitute  available,  idle  power 
plants  for  those  units  taken  off  line, 
which  are  more  expensive  to  run. 

L.  Air  Quality  Assessment 

In  the  proposal,  EPA  relied  on  air 
quality  modeling  in  the  final  NOx  SIP 
call  to  evaluate  the  ozone  benefits  in  the 
petitioning  States  of  NOx  controls 
proposed  in  today's  action.  That 
modeling  was  performed  for  the  23 
jurisdictions  covered  in  the  NOx  SIP 
call  to  confirm  that  those  States 
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collectively  contribute  significantly  to 
downwind  nonattainment.  The 
collective  contribution  of  all  the  upwind 
States  is  one  factor  that  went  into  EPA's 
decision  that  each  individual  upwind 
State  contributes  significantly  to 
downwind  nonattainment.  The  resiUts 
of  this  modeling  indicate  that  the  NOx 
controls  applied  to  the  somces  in  the 
upwind  States  which  make  a  significant 
contribution  to  nonattainment  in  one  or 
more  of  the  petitioning  States  will 
provide  substantial  ozone  benefits  in 
each  of  the  petitioning  States.  As 
discussed  below,  the  EPA  continues  to 
believe  that  the  resxdts  of  that  modeling 
analysis  are  valid  for  the  purpose  of 
today's  rulemaking,  as  well. 

The  modeling  cited  at  proposal  was 
based  on  UAM-V  model  runs  for  a  2007 
Base  Case  and  a  control  scenario 
designed  to  evaluate  the  effects  of  NOx 
controls  very  similar  to  those  in  today's 
rulemaking  on  nonattainment  in 
downwind  States,  including  each  of  the 
petitioning  States.  The  details  of  this 
modeling  are  described  in  the  final  NOx 
SIP  call  rulemaking.  Several 
commenters  stated  that  this  modeling 
does  not  isolate  the  effects  on  ozone  in 
the  petitioning  States  of  controls 
applied  outside  the  Northeast.  As  part  of 
the  NOx  SIP  call  rulemaking,  EPA 
performed  model  runs  which  provide 
the  type  of  assessment  similar  to  that 
requested  by  the  commenters.  This 
modeling  included  a  comparison  of  two 
control  scenarios.  One  scenario  is 
identified  above  as  having  NOx  controls 
applied  across  all  23  jurisdictions.  The 
other  scenario  included  the  application 
of  these  same  NOx  controls  in  the 
Northeast  only.  The  difference  in  ozone 
predictions  between  these  two  scenarios 
shows  the  effiects  in  the  Northeast  of 
NOx  controls  applied  outside  this 
region.  A  full  description  of  this 
modeling  and  the  metrics  used  to 
evaluate  the  results  are  described  in  the 
final  NOx  SIP  call  rulemaking. 

The  results  indicate  that  controls 
similar  to  those  in  today's  rulemaking 
will  produce  large  reductions  in  ozone 
concentrations  in  the  petitioning  States. 
For  example,  the  number  of  modeled 
exceedences  of  the  1-hour  NAAQS  that 
are  reduced  by  upwind  controls  include 
a  16  percent  reduction  in  New  York 
City,  a  38  percent  reduction  in 
Philadelphia,  and  43  percent  reduction 
in  western -Massachusetts.  Also,  for  the 
8-hour  NAAQS,  the  number  of 
exceedences  reduced  by  upwind 
controls  is  7  percent  in  New  York,  10 
percent  in  Massachusetts,  and  32 
percent  in  Pennsylvania.  Thus,  the 
results  of  this  modeling  indicate  that  the 
proposed  NOx  controls  applied  to  the 
soiut:es  in  the  upwind  States  proposed 


as  making  a  significant  contribution  to 
nonattainment  in  one  or  more  of  the 
petitioning  States  will  provide 
substantial  ozone  benefits  downwind  in 
the  petitioning  States. 

The  EPA  recognizes  that  the  amoimt 
of  emissions  reduction  in  the  modeled 
strategy  is  not  identical  to  the  amount 
of  emissions  reduction  in  today's 
rulemaking.  There  are  three  additional 
upwind  States  (i.e.,  Georgia,  South 
Carolina,  and  Wisconsin)  which  are 
controlled  in  the  modeled  strategy  that 
are  not  covered  by  today's  rulemaking. 
The  difference  in  the  total  NOx 
emission  reductions  for  the  20 
jurisdictions  covered  by  today's  rule 
between  what  was  assumed  in  the  23 
jiuisdiction  modeling  is  11  percent. 
These  three  States  were  covered  in  the 
NOx  SIP  call  because  of  their 
contributions  to  States  other  than  the 
petitioning  States.  Since  EPA  believes 
that  emissions  fit)m  soiut;es  in  these 
States  do  not  contribute  significantly  to 
nonattainment  in  any  of  the  petitioning 
States,  it  is  reasonable  to  assume  that 
emissions  reductions  in  these  States 
will  not  have  any  appreciable  impact  on 
nonattainment  in  any  of  the  petitioning 
States. 

m.  EPA's  Final  Action  on  Granting  or 
Denjdng  the  Petitions 

The  EPA  is  taking  final  action  on  the 
section  126  petitions  based  on  the 
outcome  of  die  multi-step  process 
described  in  the  preceding  section.  The 
EPA's  action  consists  of  three 
components:  (1)  Technical 
determinations  of  whether  upwind 
sources  or  soiure  categories  named  in 
each  of  the  petitions  significantly 
contribute  to  nonattainment  (of  the  1- 
hour  or  8-hour  standard)  or  interfere 
with  maintenance  (of  the  8-hour 
standard)  in  the  relevant  petitioning 
State;  (2)  for  those  sources  or  source 
categories  for  which  EPA  is  making  an 
affirmative  technical  determination, 
action  specifying  when  a  finding  that 
those  sources  emit  or  woidd  emit  in 
violation  of  the  section  110(a)(2)(D)(i)(I) 
prohibition  will  be  deemed  made  or  not 
made  (or  made  but  subsequently 
withdrawn)  if  certain  events  occur  for 
purposes  of  section  126(b);  and  (3)  the 
specific  emissions-reduction 
requirements  that  will  apply  when  such 
a  finding  is  deemed  made.  Each  of  these 
actions  is  described  below.  Under  this 
final  action,  new  and  existing  large 
EGUs  and  large  non-EGUs  in  19  upwind 
States  and  the  District  of  Coliunbia  are 
potentially  subject  to  a  future  section 
126(b)  finding  and  therefore  to  the 
requirements  set  forth  in  this  final  rule. 


A.  Technical  Determinations 

First,  EPA  is  making  final  affirmative 
technical  determinations  as  to  which  of 
the  new  (or  modified  ^'l  or  existing 
major  sources  or  groups  of  stationary 
sources  named  in  each  petition  emit  or 
would  emit  NOx  in  amounts  that 
contribute  significantly  to 
nonattainment  of  the  1-hour  or  8-hour 
standard  in  (or  interfere  with 
maintenance  of  the  8-hour  standard  by) 
each  petitioning  State.  The  regulatory 
text  of  today's  rule  sets  forth  each  of  the 
affirmative  technical  determinations  for 
sources  named  in  each  petition. 

In  short,  for  each  petition,  with 
respect  to  each  ozone  standard  (as 
specifically  requested  in  the  petition), 
EPA  is  making  affirmative  technical 
determinations  of  significant 
contribution  (or  interference)  for  those 
large  ECU  and  large  non-EGU  sources 
for  which  highly  cost-effective  controls 
are  available  (as  described  in  Section 
n.J.),  to  the  extent  those  sources  are 
located  in  one  of  the  "Named  Upwind 
States"  corresponding  to  that  petition  in 
Tables  D-l  and  0-2.  Thus,  to  illustrate, 
for  the  petition  &t)m  New  York,  EPA  is 
making  an  afBrmative  technical 
determination  that  large  EGUs  and  large 
non-EGUs  that  are  located  or  would  be 
located  in  the  named  portions  of 
Delaware,  the  District  of  Columbia, 
Indiana,  Kentucky,  Maryland,  Michigan, 
New  Jersey,  North  Carolina,  Ohio, 
Pennsylvania,  Virginia,  and  West 
Virginia  emit,  or  would  emit,  NOx  in 
amoimts  that  contribute  significantly  to 
nonattainment  of  the  1-hour  standard  in 
the  State  of  New  York.  (By  contrast,  EPA 
is  determining  that  such  sources  located 
in  Tennessee,  which  New  York  also 
named  in  its  petition,  do  not  emit  NOx 
in  amounts  that  significandy  contribute 
to  nonattainment  problems  in  the  State 
of  New  York.)  The  result  is  that  EPA  is 
determining  that  the  large  EGUs  and 
large  non-EGUs  in  at  least  some  upwind 
States  named  in  every  petition  except 
Vermont's  and  Rhode  Island's 
contribute  significantly  to 
nonattainment  of  at  least  one  of  the 
standards  (or  interfere  with 
maintenance  of  the  8-hour  standard)  in 
the  petitioning  State.  The  EPA  refers  the 
reader  to  the  regulatory  text  for  a  full 
description  of  the  final  afBrmative 
technical  determinations  for  each 
petition. 

The  EPA  notes  that  the  Agency  is  not 
making  final  af&rmative  technical 
determinations  as  to  any  sources  located 
in  Arkansas,  Iowa,  Louisiana,  Maine, 
Minnesota,  Mississippi,  New 


"  Whenever  the  word  "new"  is  used  in  relation 
to  sources  affected  by  this  rule,  it  includes  both  new 
and  modified  sources. 
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Hampshire,  and  Vermont.  For  the  States 
of  Maine,  New  liampshire,  and  Vermont 
EPA  has  not  completed  sufficient 
modeling  and  other  assessments  to 
enable  the  Agency  to  conclude  that 
sources  in  any  of  those  States  contribute 
significantly  to  nonattainment  (or 
interfere  with  maintenance)  of  an  ozone 
standard  in  any  downwind  petitioning 
State."  In  the  final  NOx  SIP  call,  EPA 
stated  that  it  planned  to  conduct  State- 
by-State  modeling  for  these  and  certain 
other  States  for  which  EPA  does  not 
currently  have  adequate  information. 
The  EPA  indicated  it  intended  to  begin 
the  modeling  in  the  fall  of  1998. 
However,  in  letters  dated  March  10, 
1999,  EPA  notified  these  States  that, 
given  the  Agency's  current  resource 
contraints,  it  would  not  be  able  to 
conduct  the  additional  air  quality 
modeling  at  this  time.  Accordingly,  for 
the  present,  EPA  is  denying,  on  the 
grounds  of  inadequate  information,  the 
portions  of  the  petitions  from  Maine, 
New  Hampshire,  and  Pennsylvania  that 
request  a  finding  of  significant 
contribution  with  regard  to  sources 
located  in  any  of  these  three  States. 

The  EPA  is  also  not  making  any 
affirmative  technical  determinations 
regarding  sources  located  in  Georgia, 
South  Carolina,  Wisconsin,  Minnesota, 
Mississippi,  Louisiana,  Arkansas,  and 
Iowa.  For  these  States,  EPA  has 
sufficient  modeling  results  (and  other 
technical  assessments)  to  enable  it  to 
conclude  that  these  States  do  not 
significantly  contribute  to  downwind 
nonattainment  or  maintenance  problems 
in  any  of  the  petitioning  States.^^ 


"  Maine's  petition  named  sources  in  Vermont 
and  New  Hamsphire;  New  Hampshire's  petition 
named  sources  in  Maine,  Vermont,  and  Iowa:  and 
Pennsylvania's  petition  named  sources  in  Arkansas, 
Iowa,  Louisiana.  Minnesota,  and  Mississippi. 

'^  As  part  of  EPA's  evaluation  of  contributions, 
two  screening  criteria  were  used  to  identify  those 
linkages  that  were  defiriitely  not  significant  (i.e.,  a 
4-episode  average  contribution  <1  percent  or  a 
maximum  contribution  <2ppb).  A  linkage  is 
considered  insignificant  if  at  least  one  of  the  two 
screening  criteria  is  not  met.  The  results  of  the 
CAM,  modeling  are  described  in  the  Air  Quality 
Modeling  Technical  Support  Document  for  the  NO, 
SIP  Call.  The  CAM,  modeling  indicates  that  the  1- 
hour  and  ft-hour  contributions  from  Iowa  to  both 
New  Hampshire  and  Pennsylvania  are  below  the  1 
percent  screening  criteria  for  the  4-episode  average 
contribution  metric.  Also,  the  CAM,  modeling  for 
Louisiana  and  Mississippi  and  the  multi-state  group 
containing  Arkansas  and  Minnesota  indicates  that 
contributions  from  these  States  to  1-hour 
nonattainment  in  Pennsylvania  are  below  the  1 
percent  screening  criteria.  Given  that  EPA's 
significant  contribution  test  requires  that  an 
upvnnd  area  be  determined  to  significantly 
contribute  based  on  both  the  CAM,  and  UAM-V 
models,  the  fact  that  these  States  do  not 
significantly  contribute  based  on  CAM,  modeling 
means  that  they  could  not  be  found  to  significantly 
contribute  even  if  they  are  found  to  be  significant 
under  the  UAM-V  modeling.  Thus,  even  though 
EPA  has  not  conducted  State-specific  UAM-V  zero- 


Although,  EPA  does  not  believe  that 
sources  in  Georgia,  South  Carolina,  and 
Wisconsin  are  significantly  contributing 
to  nonattainment  problems  in  any  of  the 
petitioning  States,  EPA  notes  that  it  has 
determined  in  the  NOx  SIP  call  rule  that 
sources  in  these  States  are  significantly 
contributing  to  other  States  in  the 
eastern  half  of  the  nation. 

B.  Action  on  Whether  To  Grant  or  Deny 
Each  Petition 

1.  Portions  of  Petitions  for  Which  EPA 
Is  Making  an  Affirmative  Technical 
Determination 

For  the  reasons  described  in  Section 
n.E.,  EPA  is  issuing  the  alternative  type 
of  final  action  provided  for  in  the 
consent  decree.  Under  that  alternative 
approach,  for  sources  for  which  EPA  is 
today  making  an  affirmative  technical 
determination  of  significant 
contribution,  the  section  126(b)  finding 
that  certain  sources  emit  or  would  emit 
in  violation  of  the  prohibition  in  section 
110(a)(2)(D){i)(I)  will  be  deemed  made 
as  of  certain  specified  dates  if  certain 
events  do  not  occur  by  those  dates. 
More  specifically,  a  finding  that  new  or 
existing  sovuces,  for  which  EPA  has 
made  an  affirmative  technical 
determination,  do  emit  in  violation  of 
section  110(a)(2)(D)(i)(I)  will  be  deemed 
made: 

•  As  of  November  30, 1999,  if  by  such  date 
EPA  does  not  issue  either  a  proposed 
approval,  under  section  llO(k)  of  the  CAA, 
of  a  SIP  revision  submitted  by  such  State  to 
comply  with  the  requirements  of  the  NOx  SIP 
call;  or  a  final  FIP  meeting  such  requirements 
for  such  State  in  which  the  affected  soiut:es 
are  or  will  be  located, 

•  As  of  May  1,  2000,  if  by  November  30, 
1999,  EPA  proposes  to  approve  the  SIP 
revision  described  above  for  such  State,  but, 
by  May  1,  2000,  EPA  does  not  fully  approve 
the  SIP  revision  or  promulgate  a  FIP  meeting 
the  requirements  of  the  NO.  SIP  call  for  such 
State. 

The  EPA  also  is  determining  that  any 
such  finding  as  to  any  such  major 
source  or  group  of  stationary  sources 
would  be  considered  a  finding  imder 
section  126(b)  and,  therefore,  would 


out  modeling  for  each  of  these  States,  the  1-hour 
and  8-hour  linkages  from  Iowa  to  New  Hampshire 
and  Pennsylvania  and  the  1-hour  linkages  from 
Arkansas,  Louisiana,  Minnesota,  and  Mississippi  to 
Pennsylvania  are  not  significant  because  these 
linkages  do  not  pass  the  screening  criteria  for  the 
CAM,  4-episode  average  contribution  metric.  Note 
that  the  contributions  from  Louisiana,  Mississippi, 
and  the  multi-state  grouping  containing  Arkansas 
and  Minnesota  to  8-hour  nonattainment  in 
Pennsylvania  exceed  the  screening  criteria.  Thus, 
we  are  not  making  affirmative  technical  findings  on 
these  States  under  the  8-hour  standard  because, 
without  the  State-by-State  UAM-V  zero-out 
modeling,  EPA  does  not  have  sufficient  information 
to  determine  whether  they  contribute  significantly 
to  Pennsylvania. 


trigger  the  remedial  requirements  of  this 
final  rule.  At  such  time  as  a  finding  is 
deemed  made,  EPA  intends  to  publish 
a  notice  in  the  Federal  Register 
announcing  the  source  categories  and 
locations  affected  by  the  finding. 

Furthermore,  any  portion  of  a  petition 
for  which  EPA  is  making  an  affiiinative 
technical  determination  (as  described 
above)  shall  be  deemed  denied  as  of 
May  1,  2000,  if  a  section  126(b)  finding 
has  not  been  deemed  to  have  been  made 
by  that  date.  In  other  words,  if  EPA  has 
taken  final  action  putting  into  place  a 
SIP  or  FIP  meeting  the  requirements  of 
the  NOx  SIP  call,  any  outstanding 
portions  of  petitions  will  be  deemed 
denied  as  of  the  date  of  approval  of  the 
SIP  or  promulgation  of  the  FIP.  In 
addition,  after  a  section  126(b)  finding 
has  been  deemed  made  as  to  sources  or 
groups  of  stationary  sources  in  an 
upwind  State,  that  finding  will  be 
deemed  withdrawn,  and  the 
corresponding  part  of  the  relevant 
petition(s)  denied,  if  the  Administrator 
either  approves  a  SIP  or  promulgates  a 
FIP  which  complies  with  the 
requirements  of  the  NOx  SIP  call  for 
such  upwind  State.  This  would 
minimize  any  overlap  between  an 
effective  section  126(b)  finding,  on  one 
hand,  and  the  application  of  satisfactory 
SIP  or  FIP  provisions,  on  the  other. 

2.  Portions  of  Petitions  for  Which  EPA 
Is  Not  Making  an  Affirmative  Technical 
Determination 

Consistent  with  this  overaU  approach, 
for  the  sources  for  which  EPA  is  not 
making  an  affirmative  technical 
determination,  EPA  is  concluding  that 
they  do  not  or  would  not  emit  in 
violation  of  the  section  110(a)(2)(D)(i)(I) 
prohibition.  As  a  result,  EPA  is  denjring 
each  aspect  of  each  petition  relating  to 
such  sources.  Table  I-l  shows  which 
States  and  sources  were  named  in  each 
petition.  The  EPA  is  not  making 
affirmative  technical  determinations  for 
all  soiuces  named  in  the  petitions  that 
are  located  in  States  not  linked  to  the 
petitioning  State  as  shown  in  Tables  II- 
I  and  n-2.  In  addition,  EPA  is  not 
making  affirmative  technical 
determinations  for  sources  for  which 
EPA  has  determined  highly  cost 
effective  control  measures  are  not 
available  (see  Section  II.J.)  For  example, 
EPA  is  denying  New  York's  petition  as 
to  sources  in  any  State  (or  portion  of  a 
State)  named  in  New  York's  petition 
that  are  outside  the  large  EGU  and  large 
non-EGU  categories  described  in 
Section  n.J.,  as  well  as  any  named 
sources  of  any  type  in  Tennessee. 
Another  example  is  that  EPA  is  today 
denying  the  petitions  from  Rhode  Island 
and  Vermont  in  their  entirety  because 
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EPA  has  detennined  that  none  of  the 
sources  named  in  these  petitions  is 
significantly  contributing  to 
nonattainment  or  maintenance  problems 
with  respect  to  the  ozone  standard(s)  for 
which  relief  is  requested  in  the 
petitions. 

C.  Requirements  for  Sources  for  Which 
EPA  Makes  a  Section  126(b)  Finding 

The  control  requirements  that  would 
apply  to  any  new  or  existing  major 
source  or  group  of  stationary  sources  for 
which  a  section  126(b)  finding  is 
ultimately  made  are  discussed  in 
Section  IV  below. 

Section  126(c)  states,  in  relevant  part, 
that: 

it  shall  be  a  violation  of  this  section  and  the 
applicable  implementation  plan  in  such -State 

(1)  for  any  major  proposed  new  (or 
modified)  source  with  respect  to  which  a 
finding  has  been  made  under  subsection  (b) 
to  be  constructed  or  to  operate  in  violation 
of  this  section  and  the  prohibition  of  section 
110(a)(2)(D)([i])  or  this  section  or 

(2)  for  any  major  existing  source  to  operate 
more  than  three  months  alter  such  finding 
has  been  made  with  respect  to  it. 

The  Administrator  may  permit  the 
continued  operation  of  a  source  referred 
to  in  paragraph  (2)  beyond  the 
expiration  of  such  3-month  period  if 
such  soiuce  complies  with  such 
emission  limitations  and  compliance 
schedules  (containing  increments  of 
progress)  as  may  be  provided  by  the 
Administrator  to  bring  about 
compliance  with  the  requirements 
contained  in  section  110(a)(2)(D)([i])  as 
expeditiously  as  practicable,  but  in  no 
case  later  than  3  years  after  the  date  of 
such  finding. 

The  remedial  requirements  that  EPA 
is  finalizing  in  today's  action  for  sources 
for  which  a  section  126(b)  finding  is 
ultimately  made  would  satisfy  the 
requirements  just  quoted.  First,  EPA  is 
requiring  that  sources  for  which  a 
section  126(b)  finding  is  ultimately 
made  must  comply  with  the 
requirements  described  in  Section  IV  to 
ensure  that  they  do  not  emit  in  violation 
of  the  section  110(a)(2)(D)(i)  prohibition. 
Second,  the  program  EPA  is  finalizing 
serves  as  the  alternative  set  of 
requirements  that  the  Administrator 
may  apply  for  the  purpose  of  allowing 
existing  sources  subject  to  a  section 
126(b)  finding  to  operate  for  more  than 
3  months  after  the  finding  is  made. 
Consistent  with  section  126(c),  the 
compliance  period  in  EPA's  program 
extends  no  further  than  3  years  from  the 
making  of  the  finding.  To  the  extent  a 
finding  is  deemed  made  as  of  NIovember 
30, 1999,  compliance  will  be  required 
by  November  30,  2002.  But  since  the 
program  EPA  is  establishing  would 


require  actual  emissions  reductions  only 
in  the  ozone  season  (defined  for 
purposes  of  this  rule  as  May  1- 
September  30,  inclusive),  actual 
reductions  will  not  need  to  occur  until 
May  1,  2003,  the  start  of  the  first  ozone 
season  after  the  November  30,  2002. 
compliance  date.  Thus,  compliance  by 
November  30,  2002  would  not  require 
actual  reductions  imtil  May  1,  2003.  A 
finding  deemed  made  as  of  May  1,  2000 
would  also  yield  a  May  1,  2003 
compliance  date.  As  described  in 
Section  V.A.1  of  the  final  NOx  SIP  call 
and  its  Response  to  Comment  docxunent 
and  in  Section  n.K  above,  EPA  believes 
that  compliance  by  the  ozone  season 
beginning  May  1,  2003  is  feasible. 

IV.  Section  126  Control  Remedy 

In  the  NPR  (63  FR  at  56309-56320), 
EPA  proposed  to  implement  a  market- 
based  cap-and-trade  system  to  bring 
sources  covered  by  any  final  section 
126(b)  finding  into  compliance.  The 
Federal  NOx  Budget  Trading  Program 
was  proposed  as  a  new  part  97  in  title 
40  of  the  Code  of  Federal  Regulations. 
The  EPA  proposed  that  the  Federal  NOx 
Budget  Trading  Program  would  be 
triggered  automaticdly  if  EPA  makes  a 
final  finding  of  significant  contribution 
as  to  any  sources  imder  section  126(b). 
Participation  in  the  program  would  be 
mandatory  for  all  soiures  affected  by 
such  a  finding.  As  explained  in  Section 
IV.C  of  this  preamble,  today's  rule 
includes  the  general  parameters  of  the 
Federal  NOx  Budget  Trading  Program 
remedy  in  paragraph  (j)  of  §  52.34.  The 
EPA  will  issue  the  remaining  elements 
of  the  Federal  NOx  Budget  Trading 
Program  by  July  15,  1999.  Today's  rule 
also  includes  paragraph  (k)  of  §  52.34, 
which  delineates  tibe  interim  final 
emission  limitations  that  will  be 
imposed  in  the  event  the  Administrator 
fails  to  promulgate  (i.e.,  sign  and  release 
to  the  public)  the  Federal  NOx  Budget 
Trading  Program  regulations  before  a 
finding  imder  section  126  is  made. 
Section  IV.D  of  this  preamble  describes 
these  default  emission  limitations. 

A.  Appropriateness  of  Trading  as  a 
Section  126  Remedy 

A  market-based  cap-and-trade 
program  is  a  proven  method  for 
achieving  the  highly  cost-efiiective 
emissions  reductions  described  in 
section  n.J.,  while  providing  sources 
compliance  flexibility.  As  explained  in 
the  NOx  SIP  call  SNPR  (63  FR  at  25918- 
25919),  the  Ozone  Transport 
Assessment  Group  (OTAG)  identified 
five  advantages  of  market-based 
systems:  (1)  Reduced  cost  of 
compliance,  (2)  creation  of  incentives 
for  early  reductions,  (3)  creation  of 


incentives  for  emissions  reductions 
beyond  those  required  by  regulations, 
(4)  promotion  of  innovation,  and  (5) 
increased  flexibility  without  resorting  to 
waivers,  exemptions,  and  other  forms  of 
administrative  relief  (OTAG  1997 
Executive  Report,  pg.  57). 

The  Agency  received  wide  support  for 
using  the  Federal  NOx  Budget  Trading 
Program  as  the  section  126  remedy. 
Several  commenters  cited  lower 
compliance  costs  as  a  reason  for 
supporting  a  cap-and-trade  program  and 
generally  stated  that  the  section  126 
petitions  would  be  satisfied  if  the 
sources  named  in  the  petitions  were 
included  in  the  trading  program.  One 
commenter  claimed  that  pursuant  to 
section  126,  EPA  has  the  clear  authority 
to  develop,  impose,  and  implement  the 
emissions  caps  associated  with  the 
trading  program.  Others  claimed, 
however,  that  trading  is  not  an 
appropriate  section  126  remedy.  One 
commenter  questioned  EPA's  authority 
to  use  trading  as  the  section  126  remedy 
because  a  section  126  finding  requires 
reductions  from  specific  sources  for 
which  a  finding  of  significant 
contribution  is  made.  That  commenter 
pointed  out  that  trading  allows 
reductions  to  occur  where  they  are  most 
cost  effective  without  regard  to  air 
quality  benefits  or  impacts. 

The  EPA  agrees  wim  the  majority  of 
commenters  that  expressed  support  for 
the  Federal  trading  program.  TTie  EPA 
agrees  with  the  assertion  that 
participation  in  the  Federal  NOx  Budget 
Trading  Program  is  the  most  cost- 
effective  method  for  achieving  the 
reductions  required  if  EPA  makes  a 
finding  with  regard  to  the  section  126 
petitions.  The  EPA  rejects  the  comment 
that  EPA  lacks  the  authority  imder 
section  126  to  implement  a  trading 
program.  The  EPA  finds  that  it  has 
authority  imder  section  126  to  require 
sources  or  groups  of  sources  for  which 
a  section  126(b)  finding  is  made  to 
comply  with  a  cap-and-trade  program. 
Section  126(c)  provides  that  such 
sources  or  groups  of  sources  may 
continue  to  operate  if  they  comply 
"with  such  emission  limitations  and 
compliance  schedules  (containing 
increments  of  progress)  as  may  be 
provided  by  the  Administrator  to  bring 
about  compliance"  with  section . 
110(a)(2)(D).  Under  section  302,  an 
"emission  limitation"  is  a 
"requirement  *  *  *  which  limits  the 
quantity,  rate,  or  concentration  of 
emission  of  air  pollutants  on  a 
continuous  basis."  This  term  is  broad 
enough  to  include  the  limiting  of 
sources'  emissions  through  a  cap-and- 
trade  program.  In  fact,  titie  IV  of  the 
Clean  Air  Act  expressly  refers  to  the 
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allowance  requirements  of  the  Acid 
Rain  SO2  cap-and-trade  program  as 
"emission  limitations."  See  e.g.,  42 
U.S.C.  7651c(a). 

Under  a  cap-and-trade  program,  the 
Administrator  sets  an  emission 
limitation  and  compliance  schedule  for 
all  units  subject  to  the  program.  The 
emission  limitation  for  each  unit  is  the 
requirement  that  the  quantity  of  the 
unit's  emissions  during  a  specified 
period  (here,  the  tonnage  of  NOx 
emissions  during  the  ozone  season) 
cannot  exceed  the  amount  authorized  by 
the  allowances  that  the  unit  holds. 
Allowances  are  allocated  to  imits 
subject  to  the  program,  and  the  total 
number  of  allowances  allocated  to  all 
such  units  for  each  control  period  is 
fixed  or  capped  at  a  specified  level.  The 
compliance  schedule  is  set  by 
eslablishing  a  deadline  (here,  May  1, 
2003  as  explained  in  Section  III.C  of  this 
preamble)  by  which  imits  must  begin  to 
comply  with  the  requirement  to  hold 
allowances  sufficient  to  cover 
emissions.  In  summary,  since  EPA  has 
the  authority  to  establish  emission 
limits  and  compliance  schedules  under 
section  126,  and  allowance 
requirements  include  both  emission 
limits  and  a  compliance  schedule,  EPA 
has  the  authority  to  promulgate 
allowance  requirements  and  allocate 
allowances  for  purposes  of  section  126. 

The  Federal  NOx  Budget  Trading 
Program  required  in  response  to  a 
section  126  finding  will  achieve  the 
intended  emissions  reductions  while 
providing  flexibility  and  cost  savings  to 
the  covered  sources.  The  significant 
reductions  incorporated  into  the  cap,  or 
budget,  under  which  the  Federal  trading 
program  would  operate  help  ensure  that 
the  remedy  would  sufficiently  mitigate 
the  transport  of  ozone  as  required  by 
any  remedy  imder  section  126.  This 
budget  represents  the  simi  of  NOx 
allowances  allocated  each  year  to 
affected  sources  in  States  covered  by 
any  final  section  126  findings, 
calculated  as  explained  in  Section 
IV.C.l.b  of  this  preamble.  (For  piuposes 
of  the  section  126  remedy,  this  budget 
is  not  aggregated  to  a  State  level  for  any 
purpose  other  than  for  the  calculation  of 
allowances  available  for  allocation  to 
affected  sources.  Since  the  focus  in  the 
remedy  is  sources  rather  than  States, 
there  are  no  programmatic  requirements 
associated  with  this  budget  at  the  State 
level.)  For  commenters  concerned  about 
the  appropriateness  of  trading,  EPA 
emphasizes  that  the  trading  program  has 
been  designed  to  mitigate  the  transport 
of  ozone  and  its  precursors  to  facilitate 
attainment  and  maintenance  of  the 
ozone  NAAQS.  The  program  was 
proposed  based  on  reconunendations 


irom  OTAG,  experience  from  the  OTC, 
and  the  NOx  SW  call  rulemaking 
process.  Additionally,  four  of  the 
petitioning  States  requested  that  a  cap- 
and-trade  program  serve  as  the  section 
126  remedy. 

The  analyses  performed  in 
conjunction  with  the  NOx  SIP  call 
demonstrate  that  no  significant  changes 
in  the  location  of  emissions  reductions 
will  result  bom  implementation  of  an 
unrestricted  trading  program  with  a 
uniform  control  level,  as  compared  to  a 
traditional  command-and-control 
scenario  ("Supplemental  Ozone 
Transport  Rulemaking  Regiilatory 
Analysis",  April  1998,  pp.  2-19).  The 
trading  program  will  therefore  allow 
named  sources  to  retain  some  flexibility 
in  meeting  the  emission  limitations,  but 
also  will  ensure  that  the  necessary  NOx 
reductions  are  achieved  to  mitigate  the 
transport  of  ozone. 

B.  Relationship  of  the  Section  126 
Remedy  to  the  NOx  SIP  Call  and  the 
Proposed  FIP 

In  the  section  126  NPR  (63  FR  at 
56309),  the  EPA  proposed  to  establish  a 
common  trading  program  among 
sources  subject  to  a  trading  program 
imder  the  NOx  SIP  call,  a  section  126 
remedy  or  a  FIP.  This  common  trading 
program  could  include  all  sources  in 
States  found  to  be  significantly 
contributing  to  nonattainment  or 
interfering  with  maintenance  of  the 
ozone  standard  in  another  State. 
Sources  subject  to  the  Federal  NOx 
Budget  Trading  Program  under  the 
section  126  rulemaking  or  the  FIP,  and 
sources  in  States  choosing  to  participate 
in  the  State  NOx  Budget  Trading 
Program  imder  the  SIP  call,  could  trade 
with  one  another  across  participating 
States  imder  a  NOx  cap  equivalent  to 
the  sum  of  the  NOx  emissions  aUocated 
to  sources  in  participating  States. 

The  commenters  almost  uniformly 
supported  integrating  the  trading 
programs  under  the  NOx  SIP  call, 
section  126  rulemaking,  and  the  FIP. 
One  commenter  stated  that  aligning  the 
program  requirements  could  lessen 
unnecessary  compliance  costs,  promote 
greater  certainty  in  compliance 
planning,  and  reduce  the  potential 
administrative  burdens  on  both  the 
regulatory  and  regulated  communities. 
Most  commenters  cited  that  all  three 
programs  address  the  same  transport 
problem  and  integrating  them  would 
achieve  the  environmental  objective  at 
least  cost  and  with  more  flexibility  for 
the  affected  sources.  One  commenter 
did  not  believe  a  trading  program  was 
an  appropriate  remedy  for  the  section 
126  petitions  (addressed  in  section 
IV.A.),  and  therefore,  the  section  126 


remedy  should  not  be  integrated  with 
the  NOx  SIP  call  and  the  FTP  trading 
programs. 

As  stated  in  the  section  126  NPR,  all 
three  rulemaking  actions  (the  NOx  SIP 
call,  the  FIP,  and  the  section  126 
rulemaking)  are  aimed  at  reducing 
transport  of  ozone  by  controlling 
emissions  bom  sources  in  a  given  State 
that  are  found  to  be  contributing 
significantly  to  nonattainment  or 
interfering  with  maintenance  in  another 
State.  The  EPA  agrees  with  commenters 
that,  because  all  three  programs  were 
intended  to  achieve  the  same 
environmental  objective,  it  would  be 
possible  to  integrate  the  programs  and 
maintain  the  integrity  of  this 
environmental  objective. 

In  order  to  be  eligible  to  participate  in 
a  cap-and-trade  program,  the  EPA 
believes  that  there  are  certain  criteria 
that  sources  must  meet  (e.g.,  they  must 
accurately  and  consistently  account  for 
all  of  their  emissions).  See  Section  126 
NPR.  63  FR  at  56310.  Because  the 
sources  in  States  that  choose  to 
participate  in  the  cap-and-trade  program 
outlined  in  the  final  NOx  SIP  call  (40 
CFR  part  96)  will  meet  these  criteria,  the 
sources  subject  to  this  section  126 
action  will  meet  these  criteria,  and  the 
sources  in  States  that  would  be  subject 
to  the  proposed  FIP  (with  the  exception 
of  cement  kilns  and  IC  engines,  which 
are  not  included  in  the  trading  program) 
will  meet  these  criteria,  EPA  supports 
the  establishment  of  a  common  trading 
program.  Therefore,  EPA  has 
determined  that  sources  subject  to  the 
Federal  NOx  Budget  Trading  Program 
under  section  126  or  the  proposed  FIP, 
and  sources  in  States  choosing  to 
participate  in  the  State  NOx  Budget 
Trading  Program  under  the  NOx  SIP 
call,  could  trade  with  one  another  under 
a  NOx  cap  across  participating  States 
equivalent  to  the  sum  of  the  NOx  caps 
of  the  individual  States.  In  addition,  in 
rejecting  concerns  about  the 
appropriateness  of  one  common  trading 
program  as  a  remedy,  EPA  relies  on  the 
analyses  performed  in  conjunction  with 
the  NOx  SIP  call,  which  demonstrated 
that  implementation  of  a  single  trading 
program  with  a  uniform  control  level 
results  in  no  significant  changes  in  the 
location  of  emissions  reductions  as 
compared  to  a  non-trading  scenario 
("Supplemental  Ozone  Transport 
Rulemaking  Regulatory  Analysis,"  April 
1998,  pp.  2-19). 

C.  Federal  NOx  Budget  Tmding  Program 

Under  the  terms  of  the  consent  decree 
with  petitioning  states,  EPA  must  take 
final  action  on  a  remedy  under  section 
126  by  April  30, 1999.  In  accordance 
with  that  requirement,  EPA  is 
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promulgating  the  general  parameters  of 
the  remedy  in  paragraph  (j)  of  §  52.34. 
The  general  parameters  of  the  remedy 
promulgated  today  include  the  decision 
to  employ  a  cap-and-trade  program  as 
the  aggregate  remedy,  identification  of 
the  categories  of  sources  subject  to  the 
trading  program,  specification  of  the 
basic  emission  limitation  for  the 
covered  source  categories,  specification 
of  the  total  emissions  reductions  to  be 
achieved  by  the  trading  program,  and 
the  compliance  date.  Since  EPA  is  not 
promulgating  in  today's  rule  the  unit- 
specific  allocations  or  40  CFR  part  97 
rule  provisions  providing  the  details  of 
the  trading  program  for  the  section  126 
remedy  (as  explained  in  Section  IV.C.2), 
today's  final  rule  specifies  that  EPA  will 
issue  these  elements  of  the  Federal  NOx 
Budget  Trading  Program  by  July  15, 
1999.  The  EPA  is  committed  to  acting 
quickly  in  promulgating  the  remaining 
elements  of  the  Federal  NOx  Budget 
Trading  Program.  The  EPA  has  therefore 
specified  the  date  in  §  52.34  by  wrhich 
those  elements  will  be  promulgated,  and 
has  delineated  in  paragraph  (k)  of 
§  52.34  the  interim  final  emission 
limitations  that  will  be  imposed  in  the 
event  the  remaining  elements  of  the 
Federal  NOx  Budget  Trading  Program 
are  not  promulgated,  as  expleiined  in 
Section  IV.D  of  this  preamble. 

1.  Elements  of  the  Section  126  Remedy 
Promulgated  With  Today's  Rulemaking 

The  intent  of  EPA's  action  today  is  to 
prescribe  the  general  parameters  of  the 
section  126  remedy  and  postpone  the 
details  of  the  Federal  NOx  Budget 
Trading  Program  imtil  July  1999. 
Today's  rule  includes  part  52,  which 
establishes  the  general  parameters  of  the 
Federal  NOx  Budget  Trading  Program  as  - 
well  as  the  default  emission  limitations 
should  EPA  fail  to  promulgate  the 
details  of  the  trading  program  and 
allocation  provisions.  Specifically,  the 
regulatory  language  finalized  today 
specifies  the  following  elements,  listed 
here  and  explained  in  further  detail  in 
Sections  IV.C.l.a  and  IV.D.l,  below: 

•  All  large  EGUs  and  large  non-EGUs 
for  which  EPA  makes  a  final  finding 
under  section  126(b)  will  be  covered  by 
and  subject  to  the  Federal  NOx  Budget 
Trading  Program. 

•  Beginning  May  1,  2003,  the  owner 
or  operator  of  each  source  subject  to  the 
Federal  NOx  Budget  Trading  Program 
must  hold  total  NOx  allowances 
available  to  that  source  in  the  ozone 
season  that  are  not  less  than  the  total 
NOx  emissions  emitted  by  the  source 
during  that  ozone  season. 

•  Tne  total  tons  of  NOx  allowances 
allocated  under  the  trading  program 
(other  than  any  compliance  supplement 


pool  credits)  will  be  equivalent  to  the 
sum  of  two  tonnage  limits: 

(A)  The  total  tons  of  NOx  that  large 
EGUs  in  the  program  would  emit  in  an 
ozone  season  after  achieving  a  0.15  lb/ 
mmBtu  NOx  emissions  rate,  assiuning 
historic  ozone  season  heat  input 
adjusted  for  growth  to  the  year  2007; 
plus 

(B)  The  total  tons  of  NOx  that  large 
non-EGUs  in  the  program  would  emit  in 
an  ozone  season  after  achieving  a  60 
percent  reduction  in  ozone  season  NOx 
emissions  compared  to  imcontroUed 
levels  adjusted  for  growth  to  the  year 
2007. 

•  If  EPA  makes  a  final  finding  under 
section  126(b)  for  any  large  EGUs  and 
large  non-EGUs  and  fails  to  promulgate 
the  trading  program  regulations,  owners 
or  operators  shall  control  emissions 
bom  such  imits  so  that  each  imit  does 
not  emit  NOx  emissions  in  excess  of  the 
imit's  allocated  NOx  allowances. 
Moreover,  NOx  allowances  will  be 
allocated  to  large  EGUs  and  large  non- 
EGUs  according  to  the  methodology 
originally  set  forth  in  the  proposed  part 
97. 

•  Compliance  supplement  pool 
credits  may  be  available  for  distribution 
to  affected  sources,  subject  to  specific 
State-by-State  tonnage  limits  as 
established  in  the  SIP  call. 

a.  Compliance  Schedule  and  Emission 
Limitation 

Section  52.34(j)(l)  in  today's  final  rule 
serves  to  establish  a  compliance 
schedule,  i.e.,  the  May  1, 2003  start  date 
for  the  control  program,  as  well  as  the 
general  emission  limitations  for  the 
large  EGUs  and  large  non-EGUs  covered 
by  any  final  section  126  remedy  (see 
section  n.I  of  this  preamble  for  ECU  and 
non-EGU  definitions).  Although  section 
126  findings  are  made  for  sources  or 
source  categories  (as  required  by  section 
126),  the  section  126  remedy  described 
in  today's  final  rule  applies  at  the  unit 
level  rather  than  the  source  level.  This 
reflects  the  feet  that  many  sources  have 
multiple  emission  imits  and  already 
report  emissions  at  the  unit  level. 

Section  52.34{j){l)  requires  the 
owners  or  operators  of  each  such  unit  to 
hold  total  "NOx  allowances  available" 
for  the  ozone  season  not  less  than  the 
unit's  NOx  emissions  during  that  ozone 
season.  The  NOx  allowances— each 
allowance  representing  a  limited 
authorization  to  emit  one  ton  of  NOx — 
would  be  the  currency  used  in  the 
Federal  NOx  Budget  Trading  Program. 
The  term  "available"  is  intended  to  be 
sufficiently  broad  to  include  not  only 
NOx  allowances  allocated  to  the  unit, 
but  additional  NOx  allowances  which 
may  be  available  through  trading  or 


banking  to  the  extent  such  flexibility  is 
incorporated  into  the  final  Federal  NOx 
Budget  Trading  Program,  as  well  as 
allowances  from  the  compliance 
supplement  pool  in  the  2003  and  2004 
ozone  seasons  to  the  extent  they  are 
distributed. 

b.  Trading  Program  Budget 

In  today's  final  rule,  EPA  describes 
the  methodology  used  to  determine  the 
NOx  emissions  budget,  i.e.,  the  total 
amount  of  NOx  allowances  allocated  to 
all  imits  subject  to  the  Federal  NOx 
Budget  Trading  Program  in  a  State  for 
purposes  of  any  section  126  finding.  As 
noted  in  Section  IV.A  of  this  preamble, 
for  purposes  of  the  section  126  remedy, 
this  budget  is  not  aggregated  to  a  State 
level  for  any  piupose  other  than  for  the 
calculation  of  allowances  available  for 
allocation.  Section  52.34(jJ(3)  indicates 
that  the  total  available  allowances  will 
be  calculated  consistently  with  the 
method  used  in  developing  the  NOx  SIP 
call  budgets  in  40  CFR  part  51 ,  as 
described  in  the  preamble  to  the  final 
NOx  SIP  call.  The  number  of  available 
allowances  will  be  equal  to  the  sum  of 
the  tonnage  limits  explained  in  the 
following  two  paragraphs.  The  EPA  will 
calculate  these  emissions  budgets 
following  the  issuance  of  the  final 
revised  inventory  for  the  SIP  call  and 
this  section  126  rulemaking. 

For  large  EGUs,  the  total  tonnage  limit 
will  be  determined  by  applying  a  0.15 
Ib/mmBtu  emission  rate  to  either  the 
1995  or  1996  heat  input  level 
(whichever  is  higher  for  a  particular 
State)  projected  to  the  year  2007  in  a 
manner  consistent  with  the 
methodology  EPA  used  in  developing 
the  NOx  SIP  call  budgets.  The  EPA  used 
forecasts  of  futiue  electricity  generation 
to  apply  State-specific  grovvth  factors  in 
calculating  the  emissions  budgets  for 
the  electricity  generating  sector.  The 
Agency  derived  these  State  specific 
growth  factors  from  application  of  the 
Integrated  Planning  Model  (IPM)  using 
the  1998  Base  Case  (the  condition  of  the 
industry  in  the  absence  of  the  NOx  SIP 
call).  A  complete  explanation  of  how 
EPA  uses  IPM  to  determine  growth 
factors  is  included  in  EPA's  Analyzing 
Electric  Power  Generation  under  the 
CAAA,  March  1998. 

Non-EGU  point  source  inventory  data 
for  1995  were  grown  to  2007  using 
Bureau  of  Economic  Analysis  (BEA) 
historical  growth  estimates  of  industrial 
earnings  at  the  State  2 -digit  Standard 
Industrial  Classification  (SIC)  level. 
Where  soiut:e  specific  SIC  data  were  not 
available,  associated  Soiut:e 
Classification  Code  (SCC)  growth  rates 
were  used.  In  those  cases  where  a  State 
or  industry  may  have  had  more  accurate 
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information  than  the  BEA  forecast  (e.g., 
planned  expansion  or  population  rates), 
data  were  verified  and  validated  by  the 
affected  States  and  by  EPA,  and 
revisions  were  made  to  the  factors  used 
for  that  categoiy. 

A  fixed  number  of  NOx  allowances 
will  be  allocated  to  units  for  each  ozone 
season  equal  to  the  total  amount  of  the 
aggregate  emissions  (as  calculated 
above)  allowed  for  the  units  in  each 
State  included  in  the  Federal  NOx 
Budget  Trading  Program  for  purposes  of 
the  section  126  remedy.  The  specific 
unit  allocations  as  well  as  the  specific 
methodology  will  be  provided  with  the 
provisions  of  the  Federal  NOx  Budget 
Trading  Program  when  part  97  is 
promulgated  by  July  15. 1999.  The 
regidatory  language  finalized  today 
leaves  the  Agency  firee  to  adopt  a 
method  for  determining  individual  unit 
allocations  in  a  manner  different  from 
the  method  used  to  determine  unit 
emissions  in  the  NOx  SIP  call  inventory. 

c.  Compliance  Supplement  Pool 

In  today's  final  rule,  EPA  includes  a 
compliance  supplement  pool,  as 
delineated  in  §  52.34(j)(4).  In  the  Section 
126  NPR.  EPA  proposed  that  part  97 
would  include  a  compliance 
supplement  pool  consistent  with  the 
compliance  supplement  pool  finalized 
with  the  NOx  SIP  call  (63  FR  at  56318). 
The  Agency  had  received  comments  in 
response  to  the  proposals  for  the  NOx 
SIP  call  expressing  concern  that  some 
sources  may  encounter  imexpected 
problems  installing  controls  by  the  May 
1.  2003  deadline.  The  commenters 
suggested  that  these  unexpected 
problems  could  cause  unacceptable  risk 
for  a  source  and  its  associated  industry. 
In  particular,  commenters  expressed 
concern  related  to  the  electricity 
industry,  stating  that  the  deadline  could 
adversely  impact  the  reliability  of 
electricity  supply. 

The  EPA  addressed  these  concerns  in 
the  SIP  call  by  providing  additional 
flexibility  for  sources  to  comply  with 
requirements  (see  also  section  n.K).  One 
element  of  this  flexibility  is  the 
compliance  supplement  pool,  which 
ensures  that  there  are  a  limited  number 
of  allowances  available  in  addition  to 
State  budgets  at  the  start  of  the  program. 
The  EPA  proposed  to  use  the  same 
compliance  supplement  pools  on  a 
State-by-State  basis  for  the  section  126 
remedy  as  were  included  in  the  final 
NOx  SIP  caU. 

The  majority  of  the  commenters 
supported  inclusion  of  the  compliance 
supplement  pool  in  the  Federal  NOx 
Budget  Trading  Program.  These 
commenters  asserted  that  the  pool  is 
necessary  for  soiu^ces  that  are  imable  to 


meet  the  compliance  deadline  and  to 
alleviate  concerns  about  electric  supply 
reliability.  However,  three  petitioning 
States  argued  that  the  CAA  does  not 
authorize  a  compliance  supplement 
pool.  These  States  commented  that  the 
pool  effectively  extends  the  compliance 
period  under  section  126  from  3  to  5 
years.  One  State  maintained  that  the 
compliance  supplement  pool 
compromises  the  relief  sought  by  its 
section  126  petition  and  requested  that 
the  States  against  which  its  petition  was 
directed  not  be  permitted  to  rely  on  the 
pool.  An  additional  State  conunenter 
suggested  that  delay  of  the  compliance 
deadline  was  not  warranted  and 
supported  this  conclusion  with  an 
example  of  an  SCR  installation  that  only 
took  6  months.  That  State  also 
commented  that  if  EPA  does  adopt  the 
compliance  supplement  pool,  the 
portion  of  the  compliance  supplement 
pool  allotted  to  States  in  the  Ozone 
Transport  Commission  (OTC)  should  be 
apportioned  to  the  combined  OTC 
States  rather  than  individual  States 
because  that  would  provide  for  less 
forfeiture  of  OTC  banked  allowances. 
Since  each  State  could  bring  banked 
allowances  under  the  OTC  into  the 
Federal  NOx  Budget  Trading  Program 
up  to  the  level  of  their  compliance 
supplement  pool,  pooling  allowances 
among  OTC  States  woidd  allow  these 
States  to  ensure  maximiun 
incorporation  of  banked  allowances. 
Another  OTC  State  asserted  that  the 
States  in  the  OTC  are  given 
disproportionately  small  compliance 
supplement  pools  as  a  result  of  the 
stricter  controls  already  installed  on 
their  sources. 

Consistent  with  the  decision  made  for 
the  NOx  SIP  call,  the  Agency  is 
including  the  compliance  supplement 
pool  as  part  of  its  section  126  remedy, 
as  delineated  in  §  52.34(j)(4).  Although 
the  Agency  agrees  with  the  commenters 
who  asserted  that  States  affected  by  the 
NOx  SIP  call  could  reasonably  achieve 
the  reductions  in  the  time-frame 
specified  (see  section  III.K  of  this 
preamble  and  section  III.F.6  of  the  final 
NOx  SIP  call  preamble),  EPA  created  the 
additional  pool  of  emissions  to  address 
concerns  about  the  compliance 
deadline.  Those  same  concerns  exist  for 
sources  subject  to  a  section  126  finding 
and  we  affirm  and  incorporate  into  this 
rulemaking  the  rationales  for  the 
compliance  supplement  pool  offered  in 
the  SIP  call  final  rule.  Therefore,  EPA  is 
including  the  compliance  supplement 
pool  in  the  Federal  NOx  Budget  Trading 
Program. 

Tne  Agency  disagrees  with 
commenters  that  assert  that  EPA  lacks 
authority  to  include  the  compliance 


supplement  pool  and  also  disagrees 
with  commenters  who  stated  that  the 
compliance  supplement  pool 
compromises  the  relief  sought  under 
section  126.  The  Agency  disagrees  with 
the  commenters'  assertions  that  the 
compliance  supplement  pool  delays  the 
compliance  deadline  beyond  the  3  years 
requfred  by  section  126.  The 
compliance  deadline  for  the  covered 
sources  is  3  years  from  the  date  the 
finding  is  made  (which  results  in  a  May 
1,  2003  deadline,  as  explained  in 
Section  III.C)  and  the  compliance 
supplement  pool  is  an  inherent  part  of 
the  remedy  and  concomitant  emissions 
reductions  required  to  be  achieved  at 
that  time,  just  as  are  the  trading 
provisions.  Thus,  this  rule  will  require 
compliance  with  the  Federal  NOx 
Budget  Trading  program  as  the  remedy 
within  the  three  year  timeframe 
contemplated  by  the  CAA. 

The  section  126  remedy  incorporates 
a  reasonable  degree  of  flexibility  with 
these  compliance  supplement  pool 
provisions,  while  still  ensuring  the 
necessary  reductions  to  mitigate  the 
transport  of  ozone  since  the  level  of 
NOx  emissions  authorized  through  the 
remedy  is  fixed.  Capping  the 
compliance  supplement  pool  ensiu«s 
limited  impact  on  emissions.  Fiuther, 
credits  issued  from  the  compliance 
supplement  pool  will  not  be  valid  for 
compliance  past  the  2004  ozone  season. 

The  Agency  disagrees  with 
commenters  who  suggest  that  the 
compliance  supplement  pool  should  be 
distributed  in  a  manner  different  from 
the  method  described  in  the  proposal. 
The  compliance  supplement  pool  will 
be  distributed,  as  proposed, 
proportionately  to  the  level  of 
reductions  required  in  each  State  by  the 
NOx  SIP  call  for  those  States  whose 
sources  are  covered  by  any  section  126 
remedy.  The  final  rule  adopts  the 
method  in  the  NOx  SIP  call  for 
distributing  the  pool  to  each  State 
because  that  method  directly  addresses 
the  reason  for  the  creation  of  the  pool: 
to  address  concerns  that  the  emission 
reductions  required  would  create  undue 
risk  to  the  industry  affected  by  the 
controls.  Therefore,  the  Agency  rejects 
comments  asserting  that  the  OTC  States' 
share  of  the  compliance  supplement 
pool  is  disproportionately  small  and 
that  the  compliance  supplement  pool 
allowances  should  be  aggregated  across 
the  OTC.  Each  State's  share  of  these 
additional  allowances  is  based  on  the 
same  distribution  criteria  to  ensiu« 
consistent  treatment  (in  terms  of  the 
original  justification  of  the  compliance 
supplement  pool)  of  sources  in  each 
State  for  which  a  section  126  finding  is 
made.  This  approach  will  maintain 
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compatibility  with  the  NOx  SIP  call  for 
the  States  covered  by  the  section  126 
remedy. 

The  July  rule  will  specify  the  criteria 
and  procedures  for  distributing 
allowances  firom  the  compliance 
supplement  pool  to  sources  affected  by 
the  section  126  remedy.  Comments 
relevant  to  distribution  of  the 
compliance  supplement  pool  to  sources 
will  be  addressed  at  that  time. 

2.  Elements  of  the  Section  126  Remedy 
Not  Finalized  With  Today's  Rulemaking 

After  finalization  of  the  NOx  SIP  call 
on  October  27, 1998,  EPA  provided  a 
60-day  public  comment  period  for 
review  of  the  NOx  SIP  call  inventory 
and  budgets,  which  on  December  24, 
1998  was  extended  to  February  22, 1999 
(see  Section  I.I  in  this  preamble). 
Because  the  section  126  rulemaldng 
relies  on  the  same  emissions  inventory 
as  the  NOx  SIP  call,  EPA  also  reopened 
the  section  126  conunent  period  for 
emissions  inventory  comments.  The 
EPA  is  completing  its  review  of  the 
inventory  comments  received  and  has 
committed  to  revising  the  final  SIP  call 
inventory  and  budgets  after  full 
evsduation  of  the  comments  submitted 
by  States  and  soinces.  Following  the 
revision  of  the  inventory,  the  Agency 
will  finalize  the  list  of  Section  126 
affected  soinces,  the  Federal  NOx 
Budget  Trading  Program's  allocation 
methodology,  the  unit-by-unit  NOx 
allowance  allocations,  and  the 
compliance  supplement  pool 
distribution  methodology.  The  Agency 
did  not  have  sufficient  time  to  properly 
evaluate  comments  related  to  the 
trading  program  which  were  dependent 
on  consideration  of  the  inventory 
revisions,  or  to  incorporate  those 
inventory  revisions  into  the  final  trading 
program  prior  to  today's  action. 

"Ine  Agency  has  decided  that  taking 
imtil  as  late  as  July  15,  1999  to 
promulgate  part  97  and  the  source 
specific  allocations  vdll  not  affect  the 
triggering  of  the  remedy  on  November 
30, 1999  or  May  1,  2000  (these  trigger 
dates  are  explained  in  Section  in.B.l 
and  tied  to  the  SIP  submission  process 
under  the  NOx  SIP  call),  or  affect  the 
May  1,  2003  start  date  for  compliance 
with  the  remedy.  The  Agency  has  foimd 
that  the  May  1,  2003  implementation 
date  is  feasible  to  achieve  given  the 
dates  by  which  a  section  126  remedy 
could  be  triggered  (see  preamble  section 
m.K.).  Because  the  section  126  remedy 
can  not  be  triggered  imtil  November  30, 
1999  at  the  earliest,  issuing  final  trading 
program  regulations  by  July  15, 1999 
will  not  affect  the  trigger  dates  and 
therefore  will  not  affect  implementation 
of  the  section  126  remedy. 


Therefore,  by  July  15, 1999,  the 
Administrator  will  promulgate 
regulations  setting  forth  the  remaining 
elements  of  the  section  126  remedy.  The 
July  rulemaking  will  describe  in  detail 
the  entire  Federal  NOx  Budget  Trading 
Program,  summarize  and  respond  to 
comments  on  the  proposed  program 
provisions  and  unit  allocations,  and 
present  the  specific  unit  allocations  that 
would  be  imposed  under  a  section 
126(b)  finding.  The  July  rulemaking  will 
also  specify  the  methodology  for 
distribution  of  allowances  firom  the 
compliance  supplement  pool.  However, 
should  the  Administrator  fail  to 
promidgate  the  trading  program 
regiilations  before  a  section  126  finding 
is  made,  the  interim  final  emission 
limitations  described  in  Section  IV.D 
will  apply. 

D.  Default  Emission  Limitations  in  the 
Absence  of  a  Promulgated  Federal  NOx 
Budget  Tmding  Program 

The  Agency  has  conunitted  to 
promulgating  regulations  setting  forth 
the  Federal  NOx  Budget  Trading 
Program  by  July  15, 1999,  including  the 
allocation  of  NOx  allowances  imder  the 
program.  By  that  date  EPA  will  have 
considered  the  comments  received  on 
the  trading  program  and  the  individual 
unit  allocations  and  will  be  able  to 
respond  to  these  comments  in  making  a 
final  determination  on  allocations  and 
other  trading  program  provisions. 

As  discussed  in  Section  I.E.  of  this 
preamble,  EPA  entered  into  a  consent 
decree  with  the  petitioning  States  that 
committed  the  Agency  to  developing  a 
final  section  126  remedy  by  April  30, 
1999.  As  part  of  today's  action,  the 
Agency  is  promulgating  on  an  interim 
basis  emission  limitations  that  will  be 
imposed  in  the  event  a  finding  under 
section  126  is  made  and  the 
Administrator  does  not  promidgate  the 
Federal  NOx  Budget  Trading  Program 
regulations  before  such  finding.  EPA  is 
finalizing  the  default  emissions 
limitations  remedy  set  forth  in 
§  52.34(k)  under  the  "good  cause" 
exemption  to  the  Administrative 
Procedure  Act's  requirements  for 
rulemaking.  See  5  U.S.C.  553(b)(B).  As 
noted  elsewhere,  taking  into  account  the 
comments  received  on  the  appropriate 
remedy  is  impracticable  given  the  court- 
ordered  deadline  and  the  volume  of 
comments  received.  The  EPA  does  not 
expect  the  default  remedy  set  forth  in 
§  52.34(k)  to  ever  be  applied,  for  the 
reasons  explained  in  this  section.  When 
EPA  promidgates  the  details  of  the 
Federal  NOx  Budget  Trading  Program 
(40  CFR  part  97),  §  52.34(k)  will  be 
superseded  as  a  matter  of  law  and  EPA 


will  take  action  to  delete  §  52.34(k) 
accordingly. 

The  EPA  believes  that  today's  action, 
even  without  any  default  emission 
limitations,  meets  the  terms  of  the 
consent  decree.  However,  this  rule 
limits  a  unit's  emissions  to  the  amount 
of  its  allocated  allowances  to  provide  a 
remedy  (in  addition  to  the  statutory 
remedy  under  section  126)  by  ensuring 
that  unit-specific  emission  limitations 
are  in  place  in  the  event  that  the 
Administrator  fails  to  promulgate  the 
Federal  NOx  Budget  Trading  Program 
regidations  and  a  section  126  finding  is 
made.  In  that  event,  the  amount  of 
allowances  allocated  to  each  unit  will 
be  that  unit's  emission  limitation  in  the 
absence  of  trading  provisions. 

As  discussed  in  Section  ni.B.l.  of  this 
preamble,  any  section  126  remedy 
would  not  be  triggered  before  November 
30, 1999  at  the  earUest.  Therefore,  the 
interim  remedy  discussed  in  this  section 
will  not  apply  unless  the  remedy  is 
triggered  and  the  Administrator  has  not 
promulgated  the  Federal  NOx  Budget 
Trading  Program  regulations.  Further,  as 
would  be  the  case  for  the  Federal  NOx 
Budget  Trading  Program,  unit 
compliance  with  any  section  126 
remedy  (whether  it  is  the  defatdt 
emission  limitations  described  in  this 
section  or  the  Federal  NOx  Budget 
Trading  Program  regulations  to  be 
promu^ated  in  July)  would  not  be 
required  imtil  May  1,  2003. 

The  methodology  presented  in  this 
action  for  calculating  the  allowance 
allocations  mirrors  the  methodology  for 
aUocating  allowances  described  in  the 
proposed  part  97  (63  FR  56315),  with 
changes  to  account  for  incorporation  of 
the  rule  language  into  part  52.  Each  of 
these  NOx  allowance  ^locations  will 
serve  as  a  unit-specific  emission 
limitation  only  if  a  iinding  under 
Section  126  is  made  and  tihe 
Administrator  fails  to  promulgate 
regulations  setting  forth  the  Federal 
NOx  Budget  Trading  Program  before 
such  finding.  If  the  Administrator 
promulgates  such  regulations  prior  to 
the  triggering  of  a  section  126  remedy, 
the  unit-specific  emission  limitations 
described  in  §  52.34(k)  wiU  not  apply. 

The  EPA  emphasizes  that  these 
allocations  provide  a  de&ult  remedy 
imder  the  consent  decree  and  that  EPA 
is  committed  to  establishing  final 
allocations,  as  well  as  trading  program 
provisions,  by  July  15, 1999.  The 
Agency  has  included  these  interim  final 
limitations  in  order  to  assure  the 
petitioning  States  that  emission 
limitations  will  be  in  place  should  a 
final  section  126  finding  be  made  and 
the  Administrator  has  failed  to 
promulgate  the  Federal  NOx  Budget 
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Trading  Program  regulations.  As 
.explained  in  Section  IV.D.2,  the  Agency 
is  incorporating  as  a  default  remedy  the 
proposed  part  97  methodology,  but  this 
does  not  represent  the  Agency's  final 
determination  on  allowance  allocations 
under  the  NOx  Budget  Trading  Program. 
The  Agency  is  continuing  to  review 
conunents  received  on  the  proposed 
allocation  methodologies  and  Will  come 
to  a  final  decision  by  July  15, 1999.  The 
proposed  part  97  rule  language 
describing  the  allowance  allocation 
methodology  is  included  in  today's  rule 
without  si^iificant  change  in  order  not 
to  pre-judge  any  decision  the  Agency 
will  make  on  allocations. 

Further,  EPA  acknowledges  that 
assigning  these  allowance  adlocations  as 
imit-specific  emission  limitations  in  the 
absence  of  a  trading  program  is  not 
necessarily  within  the  cost-effectiveness 
boimds  delineated  in  Section  II.J. 
However,  given  that  the  statutory 
alternative  remedy  to  not  promulgating 
emission  limitations  at  this  time  is 
requiring  the  shutdown  of  imits  within 
3  months  of  a  finding  imder  section 
126(b)  of  the  Act,  today's  action  to  meet 
the  terms  of  the  consent  decree 
represents  a  more  cost-effective 
alternative.  Nonetheless,  the  Agency  is 
concerned  about  meeting  the  cost- 
effectiveness  criteria.  For  this  reason,  as 
well  as  for  the  reasoi^  that  the  allocation 
methodology  included  in  today's  rule 
does  not  necessarily  reflect  the  Agency's 
final  decision  on  allocations,  EPA 
reiterates  its  commitment  to  promulgate 
the  regulations  and  unit-specific 
allocations  to  implement  the  Federal 
NO,  Budget  Trading  Program  by  July  15, 
1999. 

1.  Defaidt  Emission  Limitations 

Section  52.34(k)  sets  forth  the 
provisions  for  how  the  Administrator 
will  allocate  NO,  allowances  to  sources 
for  which  EPA  makes  a  finding  under 
section  126(b),  in  the  event  that  the 
Administrator  fails  to  promulgate  the 
Federal  NOx  Budget  Trading 
regulations.  The  methodology  for 
determining  the  individual  unit 
emission  limitations  included  in  this 
action  incorporates  rule  language  that 
was  proposed  in  §97.42  (63  FR  56315) 
for  determining  allowance  allocations. 
The  EPA  has  incorporated  §  97.42  as 
proposed,  with  changes  only  where 
necessary  to  account  for  the 
incorporation  of  the  proposed  §  97.42 
into  §  52.34.  Specifically,  the  Agency 
removed  any  references  to  terminology 
or  provisions  of  other  sections  of 
proposed  part  97,  in  order  to  refer 
instead  to  the  relevant  terminology  or 
provisions  of  part  52  or  delete  entirely 
references  relevant  only  to  participation 


in  a  trading  program.  For  example,  in 
order  to  maintain  consistent 
terminology  with  §  52.34,  EPA  replaced 
the  term  "NOx  Budget  unit"  with  the 
term  "large  EGUs  and  large  non-EGUs." 

a.  Default  Emission  Limitations  for 
Existing  Units 

As  was  described  in  the  proposed 
§97.42,  §52. 34(k)  bases  the  allowance 
allocations  on  heat  input  data.  For  large 
EGUs,  initial  imadjusted  allocations 
would  be  based  on  actual  heat  input 
data  (in  mmBtu)  for  the  imits  multiplied 
by  an  emission  rate  of  0.15  Ib/mmBtu. 
For  the  ozone  seasons  in  2003,  2004, 
and  2005,  the  heat  input  used  in  the 
allocation  calculation  for  large  EGUs 
equals  the  average  of  the  heat  input  for 
the  two  highest  ozone  seasons  for  the 
years  1995, 1996,  and  1997.  The 
emission  limitations  for  each  unit 
would  then  be  adjusted  upward  or 
downward  so  that  the  total  allocations 
for  large  EGUs  in  the  State  match  95 
percent  (to  provide  for  a  5  percent  new 
soiuce  set-aside)  of  the  total  ozone 
season  NOx  emissions  calculated  for 
large  EGUs  in  each  State  (see  section 
rV.C.l.b.  of  this  preamble). 

For  the  ozone  seasons  starting  in 
2006,  the  heat  input  used  in  the 
allocation  calcidation  for  large  EGUs 
equals  the  heat  input  measiued  during 
the  ozone  season  of  the  year  that  is  four 
years  before  the  year  for  which  the 
allocations  are  being  calciilated.  The 
emission  limitations  would  be 
determined  by  multiplying  the  heat 
input  by  0.15  Ib/nmiBtu,  and  then 
adjusting  the  result  so  that  the  sum  of 
the  allocations  to  each  EGU  in  the  State 
equals  98  percent  (to  provide  for  a  2 
percent  new  source  set-aside)  of  the 
total  ozone  season  NOx  emissions 
calculated  for  large  EGUs  in  each  State. 

For  large  non-EGUs,  initial 
unadjusted  allocations  would  be  based 
on  1995  heat  input  data  (in  mmBtu)  for 
the  units  multiplied  by  an  emission  rate 
of  0.17  Ib/mmBtu  (the  average  emission 
rate  for  existing  non-EGUs  after  controls 
are  in  place).  As  discussed  in  the 
section  126  NPR,  this  differs  fitim  the 
method  used  to  determine  the  aggregate 
emission  level  for  non-EGUs  (a 
percentage  reduction  fi-om  historical 
emissions)  because  at  the  time  the 
aggregate  level  was  determined  (during 
the  NOx  SIP  call  proposal  process),  heat 
input  data  for  individual  units  was  not 
available.  Distributing  allocations  on  a 
heat-input  basis  provides  a  fuel-neutral 
method  of  allocating  allowances  to  the 
units  in  the  trading  program  similar  to 
the  allocation  approach  proposed  for  the 
EGUs.  This  heat-input-based  allocation 
also  allows  for  reallocating  in  the  future 
(td  accommodate  new  imits)  whereas 


allocations  based  upon  a  specific 
percentage  reduction  do  not. 

The  emission  limitations  for  each  unit 
would  then  be  adjusted  upward  or 
downward  so  that  the  total  allocations 
for  large  non-EGUs  in  the  State  match 
95  percent  (to  provide  for  a  5  percent 
new  source  set-aside)  of  the  total  ozone 
season  NOx  emissions  calculated  for 
large  non-EGUs  in  each  State. 

As  described  for  large  EGUs,  for  the 
ozone  sesisons  starting  in  2006,  the  heat 
input  used  in  the  allocation  calculation 
for  large  non-EGUs  equals  the  heat  input 
measured  during  the  ozone  season  of 
the  year  that  is  four  years  before  the  year 
for  which  the  allocations  are  being 
calculated.  The  emission  limitations 
would  be  determined  by  multiplying  the 
heat  input  by  0.17  Ib/mmBtu,  and  then 
adjusting  the  result  so  that  the  siun  of 
the  allocations  to  each  non-EGUs  in  the 
State  equals  98  percent  (to  provide  for 
a  2  percent  new  source  set-aside)  of  the 
total  ozone  season  NOx  emissions 
calculated  for  large  non-EGUs  each 
State. 

b.  Default  Emission  Limitations  for  New 
Units 

The  proposed  §  97.42  contained  a  new 
source  set-aside  of  5  percent  for  the 
ozone  seasons  of  2003,  2004  and  2005 
and  2  percent  for  each  subsequent  year. 
For  purposes  of  this  interim  final 
remedy,  the  set-aside  would  enable  new 
imits,  which  did  not  operate  during  the 
full  baseline  periods  used  in  assigning 
allocations  to  existing  sources,  to  still 
receive  an  allowance  allocation. 

As  described  in  §  52.34(k),  the 
allowances  would  be  issued  to  new 
sources  on  a  first-come,  first-served 
basis  at  a  rate  of  0.15  Ib/mmBtu  for  large 
EGUs  and  0.17  Ib/mmBtu  for  large  non- 
EGUs  multiplied  by  the  unit's  maximum 
design  heat  input.  Following  each  ozone 
season,  the  source  would  be  subject  to 
a  reduced  utilization  calculation,  in 
which  EPA  would  deduct  NOx 
allowances  based  on  the  unit's  actual 
utilization.  Because  the  allocation  for  a 
new  imit  fitjm  the  set-aside  is  based  on 
maximum  design  heat  input,  this 
procedure  adjusts  the  allocation  by 
actual  heat  input  for  the  ozone  season 
of  the  allocation.  This  adjustment  is  a 
surrogate  for  the  use  of  actual  utilization 
in  a  prior  baseline  period  which  is  the 
approach  used  for  allocating  NOx 
allowances  to  existing  units. 

At  the  end  of  the  relevant  ozone 
season,  EPA  would  allocate  any 
allowances  remaining  in  the  adcount  to 
the  existing  sources  in  the  State  on  a 
pro-rata  basis.  This  would  have  the 
effect  of  increasing  each  existing 
source's  emission  limitation  for  that 
ozone  season. 
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2.  July  15, 1999  Allocation  Decisions 

The  methodology  described  above  is 
included  in  §  52.34  as  a  default  remedy 
under  the  consent  decree  with  the 
section  126  petitioners.  The  EPA 
emphasizes  that  no  decisions  have  yet 
been  made  as  to  the  allocation 
methodology  that  will  be  included  in 
the  Federal  NOx  Budget  Trading 
Program  promulgated  in  July.  Today's 
default  remedy  reflects  only  what  was 
initially  proposed  in  §97.42  and  does 
not  reflect  any  comments  or  new 
information  received  since  the  proposal. 
As  explained  in  Sections  I.I  and  rV.C.2 
of  this  preamble,  the  Agency  has  not  yet 
had  sufficient  time  to  incorporate  SIP 
call  inventory  revisions  into  trading 
program  policy  decisions  and  analysis. 
The  Agency  intends  to  use  this  revised 
data  when  it  becomes  available,  along 
with  the  comments  received  on  the 
trading  program  generally  and 
allocations  specifically,  to  make  a 
decision  on  die  allocation  methodology 
and  other  aspects  of  the  trading  program 
by  July  15. 

Specifically,  the  Agency  has  not  yet 
made  decisions  regarding  the  basis  for 
allocations,  the  frequency  with  which 
the  allocations  might  be  updated 
(including  whether  they  will  be 
updated),  or  who  might  be  eligible  to 
receive  allowances.  In  the  NPR  for  the 
section  126  rulemaking,  EPA  proposed 
three  possible  allocation  methodologies 
and  corresponding  individual  imit 
allocations  for  EGUs.  The  first 
methodology  proposed  to  allocate 
allowances  based  on  the  heat  input 
methodology  that  was  included  in 
§  97.42  and  is  used  for  the  interim  final 
emission  limitations  in  §  52.34(k)  of  this 
action.  The  second  methodology 
proposed  would  allocate  to  fossil  fuel- 
fired  electric  generators  based  on  share 
of  total  electricity  generation.  The  third 
methodology  would  issue  allowances  to 
all  electricity  generators  based  on  their 
share  of  totaJ  electricity  generation. 

Selection  of  the  first  of  these  proposed 
methodologies  for  the  interim  &ial 
emission  limitations  does  not  indicate 
that  the  Agency  prefers  that  option.  The 
heat  input  option  was  included  as  a 
default  only  because  it  had  already  been 
proposed  in  rule  language  in  part  97. 
The  Agency  is  continuing  to  review 
comments,  and  the  Administrator  will 
promidgate  regulations  by  July  15, 1999 
which  establish  the  basis  for  allowance 
allocations,  as  well  as  who  will  receive 
allowances. 

Likewise,  the  methodology  that 
describes  an  annually  updating  system 
starting  in  2006  was  included  as  the 
interim  remedy  because  that  was 
proposed  in  the  §  97.42  rule  language. 


The  Agency  has  not  yet  made  a  decision 
regarding  whether  the  allowance 
allocations  in  the  Federal  NOx  Budget 
Trading  Program  will  be  updated 
periodically  or  how  often  Uiey  might  be 
updated.  The  Agency  will  make  a  final 
determination  by  Jidy  15, 1999  after 
consideration  of  conunents. 

In  addition,  the  Agency  has  received 
numerous  comments  on  other  aspects  of 
the  proposed  allocation  methodologies 
and  will  continue  to  review  these.  The 
Agency  will  provide  final 
determinations  and  responses  to  these 
comments  by  July  15, 1999. 

V.  Non-ozone  Benefits  to  NOx 
Reductions 

In  addition  to  contributing  to' 
attainment  of  the  ozone  NAAQS, 
decreases  of  NOx  emissions  will  also 
likely  help  improve  the  environment  in 
several  important  ways.  On  a  regional  < 
scale,  decreases  in  NOx  emissions  will 
also  decrease  acid  deposition,  nitrates  in 
drinking  water,  excessive  nitrogen 
loadings  to  aquatic  and  terrestrial 
ecosystems,  and  ambient  concentrations 
of  nitrogen  dioxide,  particulate  matter, 
and  toxics.  Thus,  management  of  NOx 
emissions  is  important  to  both  air 
quality  and  watershed  protection.  In  its 
July  8, 1997  final  recommendations, 
OTAG  stated  that  it  "recognizes  that 
NOx  controls  for  ozone  reductions 
purposes  have  collateral  public  health 
and  environmental  benefits,  including 
reductions  in  acid  deposition, 
eutrophication,  nitrification,  fine 
particle  pollution,  and  regional  haze." 
These  and  other  public  health  and 
environmental  benefits  associated  with 
decreases  in  NOx  emissions  are 
summarized  qualitatively  below.'* 

Justification  for  Rulemaking:  While 
EPA  believes  the  information  discussed 
in  this  section  is  important  for  the 
public  to  understand  and,  thus,  needs  to 
be  described  as  part  of  the  rulemaking 
and  RIA,  there  should  be  no 
misunderstanding  as  to  the  legal  basis 
for  the  rulemaking,  which  is  described 
in  Section  n  of  this  notice  and  does  not 
depend  on  the  non-ozone  benefits.  The 
non-ozone  benefits  did  not  affect  the 
method  in  which  EPA  determined 
significant  contribution  nor  the  control 
requirements. 

Acid  Deposition:  Sulfur  dioxide  and 
NOx  are  the  two  key  air  pollutants  that 
cause  acid  deposition  (wet  and  dry 
particles  and  gases]  and  result  in  the 
adverse  effects  on  aquatic  and  terrestrial 
ecosystems,  materials,  visibility,  and 
public  health.  Nitric  acid  deposition 


3<  U.S.  Environmental  Protection  Agency, 
"Nitrogen  Oxides:  Impacts  on  Public  Health  and  the 
Environment,"  EPA-452/R-97-002,  August  1997. 


plays  a  dominant  role  in  the  acid  pulses 
associated  with  the  fish  kills  observed 
during  the  springtime  melt  of  the 
snowpack  in  sensitive  watersheds  and 
recendy  has  also  been  identified  as  a 
major  contributor  to  chronic 
acidification  of  certain  sensitive  surface 
waters. 

Drinking  Water  Nitrate:  High  levels  of 
nitrate  in  drinking  water  is  a  health 
hazard,  especially  for  infants. 
Atmospheric  nitrogen  deposition  in 
sensitive  watersheds  can  increase 
stream  water  nitrate  concentrations;  the 
added  nitrate  can  remain  in  the  water 
and  be  transported  long  distances 
downstream. 

Eutrophication:  NOx  emissions 
contribute  direcdy  to  the  widespread 
accelerated  eutrophication  of  United 
States  coastal  waters  and  estuaries. 
Atmospheric  nitrogen  deposition  onto 
surface  waters  and  deposition  to 
watershed  and  subsequent  transport 
into  the  tidal  waters  has  been 
documented  to  contribute  from  12  to  44 
percent  of  the  total  nitrogen  loadings  to 
United  States  coastal  water  bodies. 
Nitrogen  is  a  nutrient  which  enhances 
growth  of  algae  in  most  coastal  waters 
and  estuaries.  Thus,  addition  of  nitrogen 
residts  in  accelerated  algae  and  aquatic 
plant  growth  causing  adverse  ecological 
effects  and  economic  impacts  that  range 
from  nuisance  algal  blooms  to  oxygen 
depletion  and  fish  kills. 

Nitrogen  Dioxide  (NO2):  Exposure  to 
NO2  is  associated  with  a  variety  of  acute 
and  chronic  health  effects.  The  health 
effects  of  most  concern  at  ambient  or 
near-ambient  concentrations  of  NO2 
include  mild  changes  in  airway 
responsiveness  and  pulmonary  function 
in  individuals  with  pre-existing 
respiratory  illnesses  and  increases  in 
respiratory  illnesses  in  children. 
Currently,  all  areas  of  the  United  States 
monitoring  NO2  are  below  EPA's 
threshold  for  health  effects. 

Nitrogen  Saturation  of  Terrestrial 
Ecosystems:  Nitrogen  accumulates  in 
watersheds  with  high  atmospheric 
nitrogen  deposition.  Because  most 
North  American  terrestrial  ecosystems 
are  nitrogen  limited,  nitrogen  deposition 
often  has  a  fertilizing  effect,  accelerating 
plant  growth.  Although  this  effect  is 
often  considered  beneficial,  nitrogen 
deposition  is  causing  important  adverse 
changes  in  some  terrestrial  ecosystems, 
including  shifts  in  plant  species 
composition  and  decreases  in  species 
diversity  or  imdesirable  nitrate  leaching 
to  surface  and  ground  water  and 
decreased  plant  growth. 

Particulate  Matter  (PM):  NOx 
compounds  react  with  other  compoimds 
in  the  atmosphere  to  form  nitrate 
particles  and  acid  aerosols.  Because  of 
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their  small  size  nitrate  particles  have  a 
relatively  long  atmospheric  lifetime; 
these  small  particles  can  also  penetrate 
deeply  into  the  limgs.  The  PM  has  a 
wide  range  of  adverse  health  effects. 

Toxic  Products:  Airborne  particles 
derived  from  NOx  emissions  react  in  the 
atmosphere  to  form  various  nitrogen 
containing  compounds,  some  of  which 
may  be  mutagenic.  Examples  of 
transformation  products  thought  to 
contribute  to  increased  mutagenicity 
include  the  nitrate  radical,  peroxyacetyl 
nitrates,  nitroarenes,  and  nitrosamines. 

Visibility  and  Regional  Haze:  The 
NOx  emissions  lead  to  the  formation  of 
compounds  that  can  interfere  with  the 
transmission  of  light,  limiting  visual 
range  and  color  discrimination.  Most 
visibility  and  regional  haze  problems 
can  be  traced  to  airborne  particles  in  the 
atmosphere  that  include  carbon 
compounds,  nitrate  and  sulfate  aerosols, 
and  soil  dust.  While  the  major  cause  of 
visibility  impairment  in  the  eastern 
United  States  is  sulfates,  NOx  emissions 
also  contribute  to  visibility  impairment. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  oj 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

The  EPA  believes  that  this  action  is  a 
"significant  regulatory  action"  because 
it  raises  novel  legal  and  policy  issues 
arising  from  the  Agency's  obligation  to 
respond  to  the  section  126  petitions, 
and  because  the  action  could  have  an 
annual  effect  on  the  economy  of  more 
than  $100  million.  As  a  resuh,  the  final 
rulemaking  was  submitted  to  OMB  for 
review.  EPA  is  referencing  the  impacts 
in  the  final  NOx  SIP  call  and  proposed 


section  126  petitions  RIA  for  the  final 
section  126  rule  and  has  not  prepared  a 
new  RIA  for  the  final  rule  at  this  time. 
Any  written  comments  from  OMB  to 
EPA  and  any  written  EPA  response  to 
those  comments  are  included  in  the 
docket.  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble.  The 
RIA  is  available  in  hard  copy  by 
contacting  the  EPA  Library  at  the 
address  under  "Availability  of  Related 
Information"  and  in  electronic  form  as 
discussed  above  in  that  same  section. 

The  RIA  for  the  section  126  petitions 
addresses  the'costs  and  benefits 
associated  with  reducing  emissions  at 
soiuces  affected  imder  the  petitions  in 
the  broader  context  of  those  sources 
potentially  affected  by  the  final  NOx  SIP 
call  and  the  proposed  FTP.  Soiuces 
named  in  the  section  126  petitions  may 
also  be  controlled  imder  SIPs  that  will 
be  revised  to  meet  final  NOx  budgets. 
The  EPA  has  proposed  that  in  the  event 
that  States  fail  to  submit  approvable 
SIPs,  FIPs  will  be  enacted.  Therefore, 
the  soiu'ces  named  in  section  126 
petitions  may  be  compljring  with  either 
State  or  Federal  regulations  of  generally 
equivalent  stringency. 

The  RIA  for  the  final  NOx  SIP  call  and 
section  126  petitions  concludes  that  the 
national  annual  cost  of  possible  State 
actions  to  comply  with  the  NOx  SIP  call 
is  approximately  $1.7  billion  (1990 
dollars).  The  sources  named  in  the 
section  126  petitions  will  bear  the 
majority  of  that  total  cost.  The  EPA  will 
revise  this  total  cost  estimate  when  it 
promulgates  the  NOx  trading  program 
for  this  section  126  rulemaking.  The 
EPA  anticipates  the  total  cost  for  this 
section  126  rulemaking  will  not  exceed 
the  NOx  SIP  call  estimate.  The 
associated  benefits  from  the  NOx  SIP 
call,  in  terms  of  improvements  in 
health,  visibility,  and  ecosystem 
protection,  that  EPA  has  quantified  and 
monetised  range  from  $1.1  billion  to 
$4.2  billion.  Due  to  practical  anal)^cal 
limitations,  the  EPA  is  not  able  to 
quantify  and/or  monetize  all  potential 
benefits  of  the  NOx  SIP  call  action.  It  is 
anticipated  that  the  majority  of  these 
quantified  and  monetized  benefits  are 
associated  with  the  section  126  action 
because  the  majority  of  emission 
reductions,  and  the  associated  exposed 
populations  and  ecosystems,  are  from 
soiut:es  potentially  covered  by  SIP 
revisions,  and  these  sources  may  also  be 
covered  by  this  section  126  action. 

Due  to  practical  analytical  and  data 
limitations,  such  as  a  lack  of  air  quality 
modefing  based  on  the  final  section  126 
inventory  data,  the  EPA  is  not  able  to 
provide  a  quantified  and  monetized 


benefits  analysis  for  the  promulgated 
trading  program  as  part  of  this  section 
126  rulemaking  in  July.  The  EPA  will 
provide  a  qualitative  benefits 
assessment  for  the  final  section  126  rule 
in  July,  and  will  provide  a  quantitative 
benefits  analysis  for  the  final  rule  in 
October.  The  qualitative  benefits 
assessment  will  be  included  in  an  RIA. 
This  RIA  will  also  contain  estimates  of 
the  compliance  costs  and  economic 
impacts  associated  with  selected 
regulatory  options  that  will  be  analyzed 
as  part  of  the  promulgation  of  the  NOx 
trading  program  in  July. 

B.  Impact  on  Small  Entities 

1.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Eniforcement  Fairness  Act 
(SBREFA),  provides  that  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  final  rulemaldng,  it  must 
prepare  and  make  available  a  final 
Regulatory  Flexibility  Analysis,  unless 
it  certifies  that  the  proposed  rule,  if 
promulgated,  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  em  initial  regulatory 
flexibility  analysis  (IRFA)  for  this  rule 
(see  63  FR  at  56322),  and  convened  a 
Small  Business  Advocacy  Panel 
(henceforth  called  a  "Panel")  to  obtain 
advice  and  recommendations  of 
representatives  of  the  affected  small 
entities  in  accordance  with 
requirements  in  the  RFA.  As  per  section 
604  of  the  RFA,  we  also  prepared  a  final 
regulatory  flexibility  analysis  (FRFA)  for 
today's  final  rule.  The  FRFA  addresses 
the  issues  raised  by  public  comments  on 
the  IRFA  which  was  part  of  the  proposal 
of  this  rule.  The  FRFA  is  available  for 
review  in  the  docket  and  is  stunmarized 
below. 

In  the  process  of  developing  this 
rulemaking,  EPA  worked  with  the  Small 
Business  Administration  (SBA)  and 
OMB  and  obtained  input  from  small 
businesses,  small  governmental 
jiuisdictions,  and  small  organizations. 
On  June  23, 1998,  EPA's  Small  Business 
Advocacy  Chairperson  convened  a 
Small  Panel  under  section  609(b)  of  the 
RFA  as  amended  by  SBREFA.  In 
addition  to  its  chairperson,  the  Panel 
consists  of  EPA's  Director  of  the  Office 
of  Air  Quality  Planning  and  Standards 
within  the  Office  of  Air  and  Radiation, 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  OMB.  and  the  Chief  Counsel 
for  Advocacy  of  the  SBA. 

As  described  in  the  proposed  nde  (see 
63  FR  at  56322),  this  Panel  conducted 
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an  outreach  effort  and  completed  a 
report  on  the  section  126  proposal.  The 
report  provides  background  information 
on  the  proposed  rule  being  developed 
and  the  types  of  small  entities  that 
would  be  subject  to  the  proposed  rule, 
describes  efforts  to  obtain  the  advice 
and  recommendations  of  representatives 
of  those  small  entities,  summarizes  the 
conunents  that  have  been  received  to 
date  from  those  representatives,  and 
presents  the  findings  and 
recommendations  of  the  Panel;  the  ■ 
completed  report,  comments  of  the 
smaU  entity  representatives,  and  other 
information  are  contained  in  the  docket 
for  this  rulemaking.  The  contents  of 
today's  action,  including  the  RTC 
document  and  the  Final  Regulatory 
Flexibility  Analysis,  address  the  six 
recommendations  in  the  Panel's  report. 

In  addition,  EPA  will  also  prepare  a 
small  entity  compliance  guide  to  assist 
small  entities  in  complying  with  this 
rule  as  required  by  Section  212  of  the 
SBREFA. 

2.  Potentially  Affected  Small  Entities 

To  define  small  entities,  EPA  used  the 
SBA  industry-specific  criteria  published 
in  13  CFR  section  121.  The  SBA  size 
standards  have  been  established  for 
each  type  of  economic  activity  imder 
the  Standard  Industrial  Classification 
(SIC)  System.  Due  to  their  NOx-emitting 
properties,  the  following  industries  have 
the  potential  to  be  affected  by  the  final 
section  126  rulemaking: 
SIC  Codes  in  Division  D:  Manufacturing 
2611— Pulp  mills 

281^-^Industrial  Inorganic  Materials 
2821 — ^Plastics  Materials,  Synthetic 
Resins,  and  Nonvidcanizable 
Elastomers 
2869 — Industrial  Organic  Chemicals 
3312 — Steel  Works,  Blast  Furnaces, 

and  Rolling  Mills 
3511 — Steam,  Gas,  and  Hydraulic 

Turbines 
3519 — Stationary  Internal  Combustion 

Engines 
3585 — Air-Conditioning  and  Warm- 
Air  Heating  Equipment  and 
Commercial  and  Industrial 
Refiigeration  Equipment 
SIC  Codes  in  Division  E:  Transportation, 
Communications,  Electric,  Gas,  and 
Sanitary  Services 
SIC  Major  Group  49:  Electric,  Gas,  and 
Sanitary  Services,  including: 
4911— Electric  Utilities 
4922 — Natiu^  Gas  Transmission 
4931 — ^Electric  and  other  Gas  Services 
4961 — Steam  and  Air  Conditioning 
Supply 
.    The  section  126  rulemaking  is 
potentially  applicable  to  all  NOx- 
emitting  entities  named  in  one  or  more 


of  the  section  126  petitions.  The  EPA 
estimates  that  the  total  number  of  such 
entities  named  in  the  section  126 
petitions  is  approximately  5200,  of 
which  about  1200  are  small  entities.  The 
EPA's  analysis,  "Final  Regulatory 
Flexibility  Analysis  For  the  Final 
Section  126  Petitions  Under  the  Clean 
Air  Act  Amendments  Title  I"  is 
contained  in  the  docket  for  this  action, 
and  results  from  this  analysis  are  given 
below. 

For  purposes  of  today's  final  action, 
the  section  126  rulemaking  will  apply 
only  to  the  following  types  of  sources: 
large  EGUs,  and  large  non-EGUs.  At 
these  size  cutoffs,  the  estimated  number 
of  small  entities  that  woiUd  be  affected 
is  as  follows: 
Electric  Generating  Units — 114  small 

entities 
Industrial  Boilers  and/or  Combustion 

Turbines — 31  small  entities. 

The  EPA  has  further  estimated  that,  of 
these  affected  small  entities,  the 
following  woiUd  experience  compliance 
costs  equal  or  greater  to  1  percent  of 
their  estimated  revenues: 
Electric  Generating  Units — 32  small 

entities 
Industrial  Boilers  and  Combustion 

Turbines — 4  small  entities 

Of  these,  EPA  estimates  that  about  18 
small  entities  with  electric  generating 
units  and  4  small  entities  with 
industrial  boilers  or  turbines  woidd 
experience  costs  greater  than  3  percent 
of  their  estimated  revenues. 

By  limiting  the  small  entities  covered 
by  the  final  rule  to  large  EGUs  and  large 
non-EGUs,  EPA  is  reducing  by  over  85 
percent  the  number  of  small  entities 
otherwise  potentially  affected  by  the 
cap-and-trade  program:  out  of  1200 
potentially-affected  small  entities,  over 
1000  would  be  exempted,  with  only  145 
small  entities  remaining. 'Commenters 
have  strongly  endorsed  these 
exemptions. 

Furthermore,  as  described  in  the 
proposed  rule  (see  63  FR  at  56323),  the 
Panel  explored  additional  options  for 
reducing  the  impaet  of  the  ride  on  small 
entities  in  the  context  of  the  NOx  cap- 
and-trade  program.  The  EPA  will 
consider  these  options  and  also  produce 
a  small  entity  analysis  based  on  the 
latest  emissions  inventory  data  when  it 
promulgates  the  NOx  trading  program 
for  this  section  126  rulemaking. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  reqvurements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 


sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  nUe  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
.  .  .  in  any  one  year."  A  "Federal 
mandate"  is  defined  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate" 
(2  U.S.C.  658(6)).  A  "Federal 
intergovernmental  mandate,"  in  turn,  is 
defined  to  include  a  regiilation  that 
"would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
(2  U.S.C.  658(5)(A){i)),  except  for, 
among  other  things,  a  duty  that  is  "a 
condition  of  Federal  assistance  (2  U.S.C. 
658(5)(A)(i)(I)).  A  "Federal  private 
sector  mandate"  includes  a  regulation 
that  "would  impose  an  enforceable  duty 
upon  the  private  sector,"  with  certain 
exceptions  (2  U.S.C.  658{7)(A)). 

The  EPA  is  taking  the  position  that 
the  requirements  of  UMRA  apply 
because  this  action  could  result  in  the 
establishment  of  enforceable  mandates 
directly  applicable  to  sources  (including 
soiuT:es  owned  by  State  and  local 
governments)  that  would  result  in  costs 
greater  than  $100  million  in  any  one 
year.  The  UMRA  generally  requires  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective  or  least-burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  EPA's  UMRA  analysis,  "Unfunded 
Mandates  Reform  Act  Analysis  For  the 
Proposed  Section  126  Petitions  Under 
the  Clean  Air  Act  Amendments  Title  I 
(Phase  I),"  is  contained  in  the  docket  for 
this  action  and  is  summarized  below. 
The  results  of  this  analysis  are 
referenced  here  since  there  have  been 
no  changes  in  the  input  data  or  to  the 
analysis  methodology  offered  by 
conmienters. 

This  UMRA  analysis  examines  the 
impacts  of  the  final  section  126 
rulemaking  on  both  EGUs  and  non- 
EGUs  that  are  owned  by  State,  local,  and 
tribal  governments,  as  well  as  sources 
owned  by  private  entities.  This  final 
rule  potentially  affects  65  EGUs  that  are 
owned  by  one  State  and  24 
municipalities  (Massachusetts  owns  6 
imits,  and  the  municipafities  own  the 
remaining  59  units).  In  addition,  seven 
non-EGUs  owned  by  two  States  and  five 
mimicipalities  are  potentially  affected. 
The  EPA  has  not  identified  any  units  on 
Tribal  lands  that  would  be  subject  to  the 
rule  requirements.  The  overall  costs  are 
dominated  by  the  65  EGUs  and  are 
about  $30  million  per  year. 
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Under  section  203  of  UMRA,  2  U.S.C. 
1533.  before  EPA  establishes  any 
regvdatory  requirements  "that  might 
significantly  or  uniquely  affect  small 
governments,"  EPA  must  have 
developed  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments;  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates;  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Today's 
final  rule  does  not  distinguish  EGUs 
based  on  ownership,  either  for  those 
units  that  are  included  within  the  scope 
of  the  proposed  rule  or  for  those  units 
that  are  exempted  by  the  generating 
capacity  cut-off.  Consequently,  the  final 
rule  has  no  requirements  that  uniquely 
affect  small  governments  that  own  or 
operate  EGUs  within  the  affected  region. 
With  respect  to  the  significance  of  the 
rule's  provisions.  EPA's  UMRA  analysis 
(cited  above)  demonstrates  that  the 
economic  impact  of  the  rule  will  not 
significantly  affect  (as  defined  in 
Section  203  of  UMRA)  State  or 
mimicipal  EGUs  or  non-EGUs,  either  in 
terms  of  total  cost  incurred  and  the 
impact  of  the  costs  on  revenue,  or 
increased  cost  of  electricity  to 
consiuners.  Therefore,  development  of  a 
small  government  plan  under  section 
203  of  UMRA  is  not  required. 

Under  section  204  of  UMRA,  2  U.S.C. 
1534,  if  an  agency  proposes  a  rule  that 
contains  a  "significant  Federal 
intergovernmental  mandate."  the  agency 
must  develop  a  process  to  permit 
elected  officials  of  State,  local,  and 
tribal  governments  to  provide  input  into 
the  development  of  the  proposal."  In 
order  to  fulfill  UMRA  requirements  that 
pubUcly-elected  officials  be  given 
meaningful  and  timely  input  in  the 

E recess  of  regulatory  development,  EPA 
as  sent  letters  to  five  national 
associations  whose  members  include 
elected  officials.  The  letters  provided 
background  information,  requested  the 
associations  to  notify  their  membership 
of  the  proposed  rulemaking,  and 
encourage  interested  parties  to  comment 
on  the  proposed  actions  by  sending 
comments  during  the  public  comment 
period  and  presenting  testimony  at  the 
public  hearing  on  the  proposal.  The 
EPA  considered  these  comments  as  part 
of  today's  final  action  and  EPA  will  also 
consider  them  when  finalizing  the 
trading  program. 

In  addition,  diuing  the  NOx  SIP  call, 
EPA  provided  direct  notification  to 
potentially  affected  State  and 


municipally-owned  utilities  as  part  of 
the  public  comment  and  hearing  process 
attendant  to  proposal  of  the  NOx  Sff 
call  and  supplemental  notice  of 
proposed  ndemaking.  These  procedures 
helped  ensure  that  small  governments 
had  an  opportimity  to  give  timely  input 
and  obtain  information  on  compliance. 
The  EPA  provided  the  26  State-  and 
municipally-owned  utilities  and 
appropriate  elected  officials  with  a  brief 
summary  of  the  proposal  and  the 
estimated  impacts.  The  public 
ndemaking  also  elicited  numerous 
comments  from  State  and  municipal 
utilities  and  groups  representing  utility 
interests.  Commenters  generally 
endorsed  the  Agency's  determinations 
on  application  of  controls  to  State-  and 
municipally-owned  utilities. 

Furthermore,  for  the  section  126 
rulemaking.  EPA  published  an  ANPR 
that  served  to  provide  notice  of  the 
Agency's  intention  to  propose  emissions 
limits  and  to  solicit  early  input  on  the 
proposal.  This  process  helped  to  ensure 
that  small  governments  had  an 
opportunity  to  give  timely  input  and 
obtain  information  on  compliance. 

The  Agency  will  revise  the  UMRA 
analysis,  based  on  the  data  in  the  final 
section  126  inventory,  when  it 
promulgates  the  NOx  trading  program 
for  this  section  126  rulemaking. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  will  be 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  when  the  NOx  trading 
portion  of  this  section  126  rulemaking  is 
promulgated.  An  Information  Collection 
Request  (ICR)  document  was  prepared 
by  EPA  for  the  proposed  section  126 
rulemaking  (see  63  FR  at  56325,  ICR  No. 
1889.01)  and  a  copy  may  be  obtained 
fi-om  Sandy  Farmer,  OPPE  Regulatory 
Information  Division.  US  Environmental 
Protection  Agency  (2137).  401  M  St.. 
SW.  Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

1.  Applicability  of  Executive  Order 
13045 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  is  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
addressed  an  environmental  health  or 
safety  risk  that  has  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 


children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  final  rule  is  not  subject  to 
Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"(62  FR  19885.  April  23. 1997), 
because  it  does  not  involve  decisions  on 
enviroiunental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

2.  Children's  Health  Protection 

In  accordance  writh  section  5(501),  the 
Agency  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  rule  on  children,  and  found  that  the 
rule  does  not  separately  address  any  age 
groups.  However,  in  conjimction  with 
the  final  NOx  SIP  call  rulemaking,  the 
Agency  has  conducted  a  general 
analysis  of  the  potential  changes  in 
ozone  and  PM  levels  experienced  by 
children  as  a  result  of  the  NOx  SEP  call; 
these  findings  are  presented  in  volimie 
2  of  the  RIA.  The  findings  include 
population-weighted  exposure 
characterizations  for  projected  2007 
ozone  and  PM  concentrations.  The 
population  data  includes  a  census- 
derived  subdivision  for  the  under  18 
group.  These  findings  from  the  final 
NOx  SIP  call  RIA  are  also  applicable  to 
today's  final  action  since  the  exposure 
characterizations  are  based  on  emissions 
from  sources  potentially  covered  by  SIP 
revisions,  and  these  sources  may  also  be 
covered  by  this  section  126  action. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  In 
conjunction  with  the  final  NOx  SIP  call 
rulemaking,  the  Agency  has  conducted 
a  general  analysis  of  the  potential 
changes  in  ozone  and  PM  levels  that 
may  be  experienced  by  minority  and 
low-income  populations  as  a  result  of 
the  NOx  SIP  call;  these  findings  are 
presented  in  voliune  2  of  the  RIA.  The 
findings  include  population-weighted 
exposure  characterizations  for  projected 
ozone  concentrations  and  PM 
concentrations.  The  population  data 
includes  census-derived  subdivisions 
for  whites  and  non- whites,  and  for  low- 
income  groups. 
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G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  0MB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  0*der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

The  EPA  has  concluded  that  this  rule 
may  create  a  mandate  on  State  and  local 
governments  and  that  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  the  direct  costs 
inoured  by  the  State  and  local 
governments  in  complying  with  the 
mandate.  In  order  to  provide  meaningful 
and  timely  input  in  the  development  of 
this  regulatory  action,  EPA  sent  letters 
to  five  national  associations  whose 
members  include  elected  officials.  The 
letters  provided  backgroimd 
information,  requested  the  associations 
to  notify  their  membership  of  the 
proposed  rulemaking,  and  encouraged 
interested  parties  to  comment  on  the 
proposed  actions  by  sending  comments 
during  the  public  comment  period  and 
presenting  testimony  at  the  public 
hearing  on  the  proposal.  The  EPA  has 
addressed  the  concerns  of  these  officials 
in  the  UMRA  Analysis  mentioned  in 
Section  V.C.  and  in  the  Response  to 
Comments  document.  A  statement 
supporting  the  need  to  issue  the 
regulation  is  also  contained  in  the 
UMRA  Analysis. 

Furthermore,  for  the  section  126 
rulemaking,  EPA  published  an  ANPR 
that  served  to  provide  notice  of  the 
Agency's  intention  to  propose  emissions 
limits  and  to  solicit  early  input  on  the 
proposal.  This  process  helped  to  ensure 
that  small  governments  had  an 
opportunity  to  give  timely  input  and 
obtain  information  on  compliance. 


H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regidation  that  is  not 
required  by  statute,  that  significantly  or 
viniquely  aiffects  the  communities  of 
Indian  ^bal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  the  tribal 
govenunents.  ff  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
0MB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition, "Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commxmities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  and,  in  any 
event,  will  not  impose  substantial  direct 
compliance  costs  on  such  communities. 
The  EPA  is  not  aware  of  sources  located 
on  tribal  lands  that  could  be  subject  to 
the  requirements  EPA  is  finalizing  in 
this  action.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
§  12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  volimtary  consensus  standards  in 
its  regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rulemaking  would  require 
all  sources  that  participate  in  the  trading 
program  under  proposed  part  97  to  meet 
the  applicable  monitoring  requirements 
of  part  75.  Part  75  already  incorporates 


a  number  of  voluntary  consensus 
standards.  In  addition,  the  Agency 
recently  revised  part  75  to  incorporate 
procedures  to  monitor  and  report  NOx 
mass  emissions  (see  63  FR  at  57464). 
During  that  rulemaking,  process  EPA 
sought  comments  on  additional 
voluntary  consensus  standards. 

This  final  rulemaking  involves 
environmental  monitoring  or 
measurements.  Sources  that  participate 
in  the  trading  program  would  be 
required  to  meet  tbe  monitoring 
requirements  under  part  75.  Consistent 
with  the  Agency's  Performance  Based 
Measurement  System  (PBMS),  part  75 
sets  forth  performance  criteria  that 
allow  the  use  of  alternative  methods  to 
the  ones  set  forth  in  part  75.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost  effective  for  the  regulated 
community;  it  is  also  intended  to 
encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
The  EPA  is  not  precluding  the  use  of 
any  method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified,  however,  any  alternative 
methods  must  be  approved  in  advance 
before  they  may  be  used  under  part  75. 

/.  Judicial  Review 

Section  .307(b)(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EPA.  This  Section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (i)  when  the 
agency  action  consists  of  "nationally 
applicable  regulations  promulgated,  or 
final  actions  taken,  by  the 
Administrator,"  or  (ii)  when  such  action 
is  locally  or  regionally  applicable,  if 
"such  action  is  based  on  a 
determination  of  nationwide  scope  or 
.  effect  and  if  in  taking  such  action  the 
Administrator,  finds  and  publishes  that 
such  action  is  based  on  such  a 
determination." 

This  rulemaking  on  several  section 
126  petitions  is  "naturally  applicable" 
within  the  meaning  of  section  307(b)(1). 
At  the  core  of  this  rulemaking  is  EPA's 
interpretation  of  sections  126  and 
110(a)(2)(D)(i)(I).  These  interpretations 
were  apphed  uniformly  to  each  section 
126  petition. 35  Further,  the  modeling 
which  EPA  employed  to  assist  in 


35  EPA  interpreted  some  of  the  same  provisions  in 
the  SIP  Call  final  rule,  and  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  agreed  with  the 
Administrator  that  the  rule  was  nationally 
significant  and  thus,  that  venue  lies  in  that  drxniiL 
See  State  of  Michigan  v.  EPA.  No.  98-1497  (D.C 
Cir.,  Order,  Mar.  19,  1999)  {citing  Texas  Municipal 
Power  Agency  V.  EPA.  89  F.  3d  858,  867  (D.C.  Cir. 
1996)  (per  curiam)). 
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making  today's  decisions  involved 
uniform  modeling  techniques  and  a 
unifonn  set  of  air  quality  metrics  to 
assess  upwind  impacts  on  downwind 
states.  In  addition,  the  cost  effectiveness 
information  was  analyzed  and  applied 
imiformly  to  each  petition.  Further,  the 
remedy  selected  by  EPA  is  imiformly 
applicable  to  upwind  sources  in  many 
different  states  and  involves  interstate 
trading  of  NOx  emission  allowances.  In 
sum,  the  numerous  legal  and  technical 
issues  that  EPA  addressed  in  this 
rulemaking  apply  uniformly  to  all  the 
soimres  in  19  states  and  the  District  of 
Columbia  about  which  EPA  is  making 
an  affirmative  or  negative 
determination.  Cf.  West  Virginia 
Chamber  of  Commerce  v.  Browner,  1998 
WL  827315,  *7  (4th  Cir.,  Dec.  1,  1998) 
(the  proposed  NOx  SIP  Call  Rule  is 
nationally  applicable  because  it  "seeks 
to  tackle  a  problem  affecting  two-thirds 
of  the  country  by  regulating  somewhat 
less  than  one  half  of  the  states"). 

For  these  reasons,  the  Administrator 
also  is  determining  that  the  final  action 
regarding  the  section  126  petitions  is  of 
nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1).  This  is 
particularly  appropriate  because  in  the 
report  on  the  1977  Amendments  that 
revised  section  307(b)(1)  of  theCAA, 
Congress  noted  that  the  Administrator's 
determination  that  an  action  is  of 
"nationwide  scope  or  effect"  would  be 
appropriate  for  any  action  that  has 
"scope  or  effect  beyond  a  single  judicial 
circuit."  H.R.  Rep.  No.  95-294  at  323. 
324.  reprinted  in  1977  U.S.C.C.A.N, 
1402-03.  Here,  the  scope  and  effect  of 
this  rulemaking  extend  to  niunerous 
judicial  circuits  since  the  downwind 
petitioning  states  lie  in  the  First,  Second 
and  Third  Circuits  of  the  U.S.  Courts  of 
Appeals  and  the  upwind  regulated 
states  lie  in  several  other  circuits.  In 
these  circumstances,  section  307(b)(1) 
and  its  legislative  history  calls  for  the 
Administrator  to  find  the  rule  to  be  of 
"nationwide  scope  or  effect"  and  for 
venue  to  be  in  the  D.C.  Circuit. 

Thus,  any  petitions  for  review  of  final 
actions  regarding  the  section  126 
rulemaking  must  be  filed  in  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  from  the  date 
final  action  is  published  in  the  Federal 
Register. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  n.ay  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  "major  ride"  cannot  take 
effect  imtil  60  days  after  it  is  published 
in  the  Federal  Raster.  This  action  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  July 
26. 1999. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Emissions  trading, 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone  transport.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  30.  1999. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  52  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

2.  Subpart  A  is  amended  to  add 
§52.34  to  read  as  follows: 

§  52.34    Action  on  petitions  submitted 
under  section  126  relating  to  emissions  of 
nitrogen  oxides. 

(a)  Definitions.  For  piuposes  of  this 
section,  the  following  definitions  apply: 

(1)  Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

(2)  Large  Electric  Generating  Units 
(large  EGUs)  means: 

(i)  For  units  that  commenced 
operation  before  January  1, 1997.  a  unit 
serving  during  1995  or  1996  a  generator 
that  had  a  nameplate  capacity  greater 
than  25  MWe  and  produced  electricity 
for  sale  imder  a  firm  contract  to  the 
electric  grid. 

(ii)  For  imits  that  commenced 
operation  on  or  after  January  1, 1997 
and  before  January  1, 1999.  a  unit 
serving  at  any  time  dimng  1997  or  1998 
a  generator  that  had  a  nameplate 
capacity  greater  than  25  MWe  and 
produced  electricity  for  sale  imder  a 
firm  contract  to  the  electric  grid. 


(iii)  For  imits  that  commence 
operation  on  or  after  January  1, 1999,  a 
unit  serving  at  any  time  a  generator  that 
has  a  nameplate  capacity  greater  than  25 
MWe  and  produces  electricity  for  sale. 

(3)  Large  Non-Electric  Generating 
Units  (large  non-EGUs)  means: 

(i)  For  units  that  commenced 
operation  before  January  1, 1997,  a  imit 
that  has  a  maximuim  design  heat  input 
greater  than  250  mmBtu/hr  and  that  did 
not  serve  during  1995  or  1996  a 
generator  producing  electricity  for  sale 
imder  a  firm  contract  to  the  electric  grid. 

(ii)  For  units  that  commenced 
operation  on  or  after  January  1, 1997 
and  before  January  1, 1999.  a  unit  that 
has  a  maximum  design  heat  input 
greater  than  250  mmBtu/hr  and  that  did 
not  serve  at  any  time  during  1997  or 
1998  a  generator  producing  electricity 
for  sale  under  a  firm  contract  to  the 
electric  grid. 

(iii)  For  units  that  commence 
operation  on  or  after  January  1, 1999.  a 
unit  with  a  maximiun  design  heat  input 
greater  than  250  mmBtu/hr  that: 

(A)  At  no  time  serves  a  generator 
producing  electricity  for  sale;  or 

(B)  At  any  time  serves  a  generator 
producing  electricity  for  sale,  if  any 
such  generator  has  a  nameplate  capacity 
of  25  MWe  or  less  and  has  the  potential 
to  use  50  percent  or  less  of  the  potential 
electrical  output  capacity  of  the  unit. 

(4)  New  sources  means  new  and 
modified  sources. 

(5)  NOx  means  oxides  of  nitrogen. 

(6)  NOx  allowance  means  an 
authorization  by  the  permitting 
authority  or  the  Administrator  to  emit 
up  to  one  ton  of  nitrogen  oxides  during 
the  control  period  of  the  specified  year 
or  of  any  year  thereafter. 

(7)  OTAG  means  the  Ozone  Transport 
Assessment  Group  (active  1995-1997).  a 
national  work  group  that  addressed  the 
problem  of  ground-level  ozone  and  the 
long-range  transport  of  air  pollution 
across  the  Eastern  United  States.  The 
OTAG  was  a  partnership  between  EPA, 
the  Environmental  Council  of  the  States. 
and  various  industry  and  environmental 
groups. 

(8)  Ozone  season  means  the  period  of 
time  beginning  May  1  of  a  year  and 
ending  on  September  30  of  the  same 
year,  inclusive. 

(9)  Potential  electrical  output  capacity 
means,  with  regard  to  a  unit,  33  percent 
of  the  maximum  design  heat  input  of 
the  unit. 

(10)  Unit  means  a  fossil-fuel  fired 
stationary  boiler,  combustion  turbine,  or 
combined  cycle  system. 

(b)  Purpose  and  applicability. 
Paragraphs  (c)  through  (h)  of  this  section 
set  forth  EPA's  affirmative  technical 
determinations,  with  respect  to  the 
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national  ambient  air  quality  standards 
(NAAQS)  for  ozone,  that  certain  new 
and  existing  sources  of  emissions  of 
nitrogen  oxides  ("NOx")  in  certain 
States  emit  or  would  emit  NOx  in 
amoimts  that  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  one  or  more  States  that 
submitted  petitions  in  1997-1998 
addressiug  such  NOx  emissions  under 
section  126  of  the  Clean  Air  Act.  (As 
used  in  this  section,  the  term  new 
source  includes  modified  sources,  as 
well.)  Paragraph  (i)  of  this  section  sets 
forth  EPA's  decisions  about  whether  to 
grant  or  deny  each  of  those  petitions, 
and  the  remainder  of  this  section  sets 
forth  the  emissions-reduction 
requirements  that  will  apply  to  the 
affected  sources  of  NOx  emissions  to  the 
extent  any  of  the  petitians  are  granted. 

(1)  The  States  that  submitted  such 
petitions  are  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Pennsylvania,  Rhode  Island,  and 
Vermont  (each  of  which,  hereinafter  in 
this  section,  may  be  referred  to  also  as 
a  '"petitioning  State"). 

(2)  The  new  and  existing  sources  of 
NOx  emissions  covered  by  the  petitions 
that  emit  or  would  emit  NOx  emissions 
in  amounts  that  make  such  significant 
contributions  are  large  electric 
generating  imits  (EGUs)  and  large  non- 
EGUs. 

(c)  Affirmative  technical 
determinations  relating  to  impacts  on 
ozone  levels  in  Connecticut.  (1) 
Affirmative  technical  determinations 
with  respect  to  the  l-hour  ozone 
standard  in  Connecticut.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in  the 
State  of  Connecticut  with  respect  to  the 
1-hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(c)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
Connecticut. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  pPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Connecticut.  The 
States,  or  portions  of  States,  that  contain 
sources  of  NOx  emissions  for  which 
EPA  is  making  an  affirmative  technical 
determination  are: 


(i)  Delaware. 

(ii)  District  of  Columbia. 

(iii)  Portion  of  Indiana  located  in 
OTAG  Subregions  2  and  6,  as  shown  in 
appendix  F,  Figure  F-2,  of  this  part. 

(iv)  Portion  of  Kentucky  located  in 
OTAG  Subregion  6,  as  shown  in 
appendix  F,  Figure  F-2,  of  this  part. 

(v)  Maryland. 

(vi)  Portion  of  Michigan  located  in 
OTAG  Subregion  2,  as  shown  in 
appendix  F,  Figiu«  F-2,  of  this  part. 

(vii)  Portion  of  North  Carolina  located 
in  OTAG  Subregion  7,  as  shown  in 
appendix  F,  Figure  F-2,  of  this  part 

(viii)  New  Jersey. 

(ix)  Portion  of  New  York  extending 
west  and  south  of  Connecticut,  as 
shown  in  appendix  F,  Figiue  F-2,  of 
this  part. 

(x)  Ohio. 

(xi)  Pennsylvania. 

(xii)  Virginia. 

(xiii)  West  Virginia. 

(d)  Affirmative  technical 
determinations  relating  to  impacts  on 
ozone  levels  in  Maine.  (1)  Affirmative 
technical  determinations  with  respect  to 
the  8-hour  ozone  standard  in  Maine. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  soiut:e  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in  the 
State  of  Maine,  with  respect  to  the  8- 
hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(d)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  of  appendix  F  of  this  part 
describing  the  sources  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
Maine. 

(2)  States  or  portions' of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Maine.  The  States 
that  contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  are: 

(i)  Connecticut. 

(ii)  Delaware. 

(iii)  District  of  Coliunbia. 

(iv)  Maryland. 

(v)  Massachusetts. 

(vi)  New  Jersey. 

(vii)  New  York. 

(viii)  Pennsylvania. 

(ix)  Rhode  Island. 

(x)  Virginia. 

(e)  Affirmative  technical 
determinations  relating  to  impacts  on 


ozone  levels  in  Massachusetts.  (1) 
Affirmative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  Massachusetts.  The 
Administrator  of  EPA  finds  that  any 
existing  major  source  or  group  of 
stationary  sources  emits  NOx  in 
amounts  that  contribute  significantly  to 
nonattainment  in  the  State  of 
Massachusetts,  with  respect  to  the  1- 
hour  NAAQS  for  ozone  if  it  is: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(e)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  soiutres  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
Massachusetts. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Massachusetts.  The 
portion  of  a  State  that  contains  sources 
for  which  EPA  is  making  an  affirmative 
technical  determination  are: 

(i)  All  counties  in  West  Virginia 
located  within  a  3-county-wide  band  of 
the  Ohio  River,  as  shown  in  appendix 
F,  Figure  F-4,  of  this  part. 

(3)  Affirmative  technical 
determinations  with  respect  to  the  8- 
hour  ozone  standard  in  Massachusetts. 
The  Administrator  of  EPA  finds  that  any 
existing  major  source  or  group  of, 
stationary  sources  emits  NOx  in 
amoimts  that  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  the  State  of 
Massachusetts,  with  respect  to  the  8- 
hour  NAAQS  for  ozone  if  it  is: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  [at 
portions  thereof)  listed  in  paragraph 
(e)(4)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  soiut:es  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
Massachusetts. 

(4)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Massachusetts.  The 
portions  of  States  that  contain  sources 
for  which  EPA  is  making  an  affirmative 
technical  determination  are: 

(i)  All  coimties  in  Ohio  located  within 
a  3-county-wide  band  of  the  Ohio  River, 
as  shown  in  appendix  F,  Figure  F-4,  of 
this  part. 
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(ii)  All  counties  in  West  Virginia 
located  within  a  3-county-wide  band  of 
the  Ohio  River,  as  shown  in  appendix 
F.  Figure  F-4,  of  this  part, 
(f)  Affirmative  technical 
determinations  relating  to  impacts  on 
ozone  levels  in  New  Hampshire.  (1) 
Affirmative  technical  determinations 
with  respect  to  the  8-hour  ozone 
standard  in  New  Hampshire.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  the  State 
of  New  Hampshire,  with  respect  to  the 
8-hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(f)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  of  appendix  F  of  this  part 
describing  the  sources  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
New  Hampshire. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  New  Hampshire.  The 
States  that  contain  sources  for  which 
EPA  is  making  an  affirmative  technical 
determination  are: 
(i)  Connecticut, 
(ii)  Delaware, 
(iii)  District  of  Columbia, 
(iv)  Maryland, 
(v)  Massachusetts, 
(vi)  New  Jersey, 
(vii)  New  York, 
(viii)  Pennsylvania, 
(ix)  Rhode  Island, 
(g)  Affirmative  technical 
determinations  relating  to  impacts  on 
ozone  levels  in  the  State  of  New  York. 
(1)  Affirmative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  the  State  of  New  York.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amoimts  that  contribute 
significantly  to  nonattainment  in  the 
State  of  New  York,  with  respect  to  the 
1-hour  NAAQS  for  ozone: 

(i)  In  a  category  of  large  EGUs  or  larce 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(g)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  of  NOx  emissions 


covered  by  the  petition  of  the  State  of 
New  York. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  the  State  of  New 
York.  The  States,  or  portions  of  States, 
that  contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  are: 
(i)  Delaware, 
(ii)  District  of  Columbia, 
(iii)  Portion  of  Indiana  located  in 
OTAG  Subregions  2  and  6,  as  shown  in 
appendix  F,  Figure  F-6,  of  this  part, 
(iv)  Portion  of  Kentucky  located  in 
OTAG  Subregion  6,  as  shown  in 
appendix  F,  Figure  F-6,  of  this  part, 
(v)  Maryland. 

(vi)  Portion  of  Michigan  located  in 
OTAG  Subregion  2,  as  shown  in 
appendix  F,  Figure  F-6,  of  this  part. 

(vii)  Portion  of  North  Carolina  located 
in  OTAG  Subregions  6  and  7,  as  shown 
in  appendix  F,  Figure  F-6,  of  this  part, 
(viii)  New  Jersey, 
(ix)  Ohio, 
(x)  Pennsylvania, 
(xi)  Virginia, 
(xii)  West  Virginia, 
(h)  Affirmative  technical 
determinations  relating  to  impacts  on 
ozone  levels  in  Pennsylvania.  (1) 
Affirmative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  Pennsylvania.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in  the 
State  of  Pennsylvania,  with  respect  to 
the  1-hour  NAAQS  for  ozone  if  it  is  or 
will  be: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(h)(2)  of  this  section;  and  (iii)  Within 
one  of  the  "Named  Source  Categories" 
listed  in  the  portion  of  Table  F-1  in 
appendix  F  of  this  part  describing  the 
sources  of  NQx  emissions  covered  by 
the  petition  of  the  State  of  Pennsylvania. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Pennsylvania.  The 
States  that  contain  sources  for  which 
EPA  is  making  an  affirmative  technical 
determination  are: 

(i)  North  Carolina, 
(ii)  Ohio, 
(iii)  Virginia, 
(iv)  West  Virginia. 

(3)  Affirmative  technical 
determinations  with  respect  tolhe  8- 


hour  ozone  standard  in  Pennsylvania. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts'that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  the  State 
of  Pennsylvania,  with  respect  to  the  8- 
hour  NAAQS  for  ozone: 

(i)  In  a  category  of  large  EGUs  or  large 
non-EGUs; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(h)(4)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  of  NOx  emissions 
covered  by  the  petition  of  the  State  of 
Pennsylvania. 

(4)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Pennsylvania.  The 
States  that  contain  sources  for  which 
EPA  is  making  an  affirmative  technical 
determination  are: 
(i)  Alabama, 
(ii)  Illinois, 
(iii)  Indiana, 
(iv)  Kentucky, 
(v)  Michigan, 
(vi)  Missouri, 
(vii)  North  Carolina, 
(viii)  Ohio, 
(ix)  Tennessee, 
(x)  Virginia, 
(xi)  West  Virginia, 
(i)  Action  on  petitions  for  section 
126(b)  findings.  (1)  For  each  existing  or 
new  major  source  or  group  of  stationary 
soiu-ces  for  which  the  Administrator  has 
made  an  affirmative  technical 
determination  as  described  in 
para^phs  (c)  through  (h)  of  this  section 
as  to  impacts  on  nonattainment  or 
maintenance  of  a  particular  NAAQS  for 
ozone  in  a  particular  petitioning  State, 
a  finding  of  the  Administrator  that  each 
such  major  source  or  group  of  stationary 
sources  emits  or  would  emit  NOx  in 
violation  of  the  prohibition  of  Clean  Air 
Act  section  110(a)(2)(D)(i)(I)  with 
respect  to  nonattainment  or 
maintenance  of  such  standard  in  such 
petitioning  State  will  be  deemed  to  be 
made: 

(i)  As  of  November  30, 1999,  if  by 
such  date  EPA  does  not  issue  either: 

(A)  A  proposed  approval,  imder 
section  1 1  Oft)  of  the  Clean  Air  Act,  of 
a  State  implementation  plan  revision 
submitted  by  such  State  to  comply  with 
the  requirements  of  40  CFR  51.121  and 
51.122;  or 

(B)  A  final  Federal  implementation 
plan  meeting  the  requirements  of  those 
sections  for  such  State. 
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(ii)  As  of  May  1,  2000,  if  by  November 
30, 1999,  EPA  issues  the  proposed 
approval  described  iii  paragraph  (i)(l)(i) 
of  this  section  for  such  State,  but,  by 
May  1,  2000,  EPA  does  not  fully 
approve  or  promulgate  implementation 
plan  provisions  meeting  such 
requirements  for  such  State. 

(2)  The  making  of  any  such  finding  as 
to  any  such  major  sovuce  or  group  of 
stationary  sources  shall  be  considered  to 
be  the  making  of  a  finding  under 
subsection  (b)  of  section  126  of  the 
Clean  Air  Act  as  to  such  major  source 
or  group  of  stationary  soiut:es.  Each 
aspect  of  a  petition  covering  sources  in 
a  State  as  to  which  the  Administrator 
has  made  an  affirmative  technical 
determination  (as  described  in 
paragraphs  (c)  through  (h)  of  this 
section)  shall  be  deemed  denied  as  the 
date  of  final  approval,  imder  section 
llO(k)  of  tile  Clean  Air  Act,  of  a  State 
implementation  plan  revision  submitted 
by  such  State  to  comply  with  the 
requirements  of  40  CFR  51.121  and 
51.122,  or  promulgation  of  a  final 
Federal  implementation  plan  meeting 
the  requirements  of  40  CFR  51.121  and 
51.122  for  such  State.  Notwithstanding 
any  other  provision  of  this  paragraph  (i), 
after  such  a  finding  has  been  deemed  to 
be  made  under  this  paragraph  (i)  as  to 
a  particular  major  soiuce  or  group  of 
stationary  sources  in  a  particular  State, 
such  finding  will  be  deemed  to  be 
withdrawn,  and  the  corresponding  part 
of  the  relevant  petition(s)  denied,  if  the 
Administrator  issues  a  final  action 
putting  in  place  implementation  plan 
provisions  that  comply  with  the 
requirements  of  40  CFR  51.121  and 
51.122  for  such  State. 

(j)  Section  126  control  remedy.  The 
Federal  NOx  Budget  Trading  Program 
applies  to  the  owner  or  operator  of  any 
new  or  existing  large  ECU  or  large  non- 
EGU  as  to  which  the  Administrator 
makes  a  finding  under  section  126(b)  of 
the  Clean  Air  Act  pursuant  to  the 
provisions  of  paragraph  (h)  of  this 
section. 

(1)  Starting  May  1,  2003,  the  owner  or 
operator  of  any  large  ECU  or  large  non- 
EGU  in  the  program  must  hold  total 
NOx  allowances  available  xmder  the 
Federal  NOx  Budget  Trading  Program  to 
such  imit  for  the  ozone  season  that  are 
not  less  than  the  total  NOx  emissions 
emitted  by  the  imit  diuing  that  ozone 

cogcQn 

(2)  No  later  than  July  15, 1999,  tiie 
Administrator  vfiU  promulgate 
regulations  setting  forth  the  Federal 
NOx  Budget  Trading  Program,  including 
the  allocation  and  distribution  of  NOx 
allowances  imder  the  program  in 
accordance  with  paragraphs  (j)(3)  and 
(j)(4)  of  this  section. 


(3)(i)  The  total  amount  of  NOx 
allowances  allocated  imder  the  Federal 
NOx  Budget  Trading  Program  will  be 
equivalent  to  the  sum  of  the  following 
two  tonnage  limits: 

(A)  The  total  ozone  season  NOx 
emissions  fitim  all  large  EGUs  in  the 
program  after  achievement  of  a  0.15  lb/ 
mmBtu  NOx  emissions  rate  in  the  ozone 
season  by  every  large  ECU,  assiiming 
adjusted  historic  ozone  season  heat 
input  as  defined  in  paragraph  (j)(3)(ii)  of 
this  section;  and 

(B)  The  total  ozone  season  NOx 
emissions  from  all  large  non-EGUs  in 
the  program  after  achievement  of  a  60 
percent  reduction  in  ozone  season  NOx 
emissions  from  every  large  non-EGU, 
assuming  adjusted  ozone  season 
imcontroUed  emissions  as  defined  in 
paragraph  (j)(3)(iii)  of  this  section. 

(ii)  The  adjusted  historic  ozone  season 
heat  input  for  large  EGUs  referenced  in 
paragraph  (j)(3)(i)(A)  of  this  section  wiU 
be  calculated  by: 

(A)  Determining  for  each  State  for 
each  year  1995  and  1996  the  total  actual 
ozone  season  heat  input  for  all  EGUs 
that  operated  in  the  State  in  1995  or 
1996; 

(B)  Determining  for  each  State 
whether  the  total  actual  ozone  season 
heat  input  for  all  EGUs  that  operated  in 
the  State  in  1995  or  1996  is  greater  for 
1995  or  1996;  and 

(C)  For  all  of  the  large  EGUs  tiiat 
operated  in  a  State  in  1995  or  1996, 
taking  the  actual  ozone  season  heat 
input  for  each  large  ECU  for  the  year 
determined  in  paragraph  (j)(3)(ii)(B)  of 
this  section  to  have  the  greater  total 
actual  ozone  season  heat  input  for  the 
State  and  adjusting  for  growth  to  the 
year  2007. 

(iii)  The  adjusted  ozone  season 
uncontrolled  emissions  for  large  non- 
EGUs  referenced  in  paragraph  (j)(3)(i)(B) 
of  this  section  will  be  calculated  by 
taking  each  large  non-EGU's  1995  actual 
ozone  season  NOx  emissions,  increasing 
the  NOx  emissions  by  removing  the 
effect  of  any  NOx  controls  at  the  large 
non-EGU  in  1995,  and  adjusting  for 
growth  to  the  year  2007. 

(4)(i)  Notwithstanding  paragraph  (j)(3) 
of  this  section,  the  additional  NC3x 
allowances  specified  in  40  CFR 
51.121(e)(3)(iii)  will  be  available  for 
distribution  under  the  Federal  NOx 
Budget  Trading  Program  to  large  EGUs 
and  large  non-EGUs  in  the  program  that 
are  located  within  applicable  States. 

(ii)  After  the  2004  ozone  season,  the 
owner  or  operator  of  any  large  ECU  or 
large  non-EGU  in  the  program  may  not 
use  the  additional  NOx  allowances 
distributed  under  paragraph  (j)(4)(i)  of 
this  section  to  demonstrate  compliance 


with  the  provisions  of  paragraph  (j)(l)  of 
this  section. 

(k)  Default  section  126  remedy.  (1) 
The  provisions  of  this  paragraph  (k)  will 
apply  only  if: 

(i)  The  Administrator  makes  a  finding 
under  section  126(b)  of  the  Clean  Air 
Act  pursuant  to  the  provisions  of 
paragraph  (h)  of  this  section  with  regard 
to  any  new  or  existing  large  EGU  or 
large  non-EGU;  and 

Ui)  The  Administrator  fails  to 
promidgate  regulations  setting  forth  the 
Federal  NOx  Budget  Trading  Program 
(including  the  allocation  and 
distribution  of  NOx  allowances  imder 
the  program  in  accordance  with 
paragraphs  (j)(3)  and  (j)(4)  of  this 
section)  before  the  Administrator  makes 
the  finding  described  in  paragraph 
(k)(l)(i)  of  this  section. 

(2)  Starting  May  1,  2003,  the  owner  or 
operator  of  each  large  EGU  or  each  large 
non-EGU  as  to  which  the  Administrator 
makes  a  finding  under  section  126(b)  of 
the  Clean  Air  Act  pursuant  to  the 
provisions  of  paragraph  (h)  of  this 
section  shall  control  emissions  bom 
such  unit  so  that  the  unit  does  not  emit 
total  NOx  emissions  during  the  ozone 
season  in  excess  of  the  total  NOx 
allowances  allocated  to  the  unit  for  that 
ozone  season  under  paragraph  (k)(3)  of 
this  section. 

(3){i)  The  Administrator  will  allocate 
to  each  large  EGU  and  large  non-EGU  in 
the  program  an  amount  of  NOx 
allowances  and,  for  certain  units, 
deduct  an  amount  of  NOx  allowances, 
calculated  in  accordance  with 
paragraphs  (k)(3)(ii)  through  (vii)  of  this 
section. 

(ii)(A)  The  heat  input  (in  mmBtu) 
used  for  calculating  NOx  allowance 
allocations  for  each  large  EGU  and  large 
non-EGU  in  the  program  will  be: 

[1]  For  NOx  allowance  allocations  for 
the  2003,  2004  and  2005  ozone  seasons 
to  any  large  EGU,  the  average  of  the  two 
highest  amounts  of  the  unit's  actual  heat 
input  for  the  ozone  seasons  in  1995, 
1996,  and  1997  and  to  any  large  non- 
EGU,  the  ozone  season  in  1995;  and 

(2)  For  a  NOx  allowance  allocation  for 
ozone  seasons  in  2006  and  thereafter  to 
any  large  EGU  or  large  non-EGU,  the 
unit's  actual  heat  input  for  the  ozone 
season  in  the  year  that  is  four  years 
before  the  year  for  which  the  NOx 
allocation  is  being  calculated. 

(B)  The  unit's  actual  heat  input  for  the 
ozone  season  in  each  year  specified 
under  paragraph  (k)(3)(ii)(A)  of  this 
section  will  be  determined  in 
accordance  with  40  CFR  part  75  if  the 
large  EGU  or  large  non-EGU  was 
otherwise  subject  to  the  requirements  of 
40  CFR  part  75  for  the  ozone  season,  or 
will  be  based  on  the  best  available  data 
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reported  to  the  Administrator  for  the 
unit  if  the  imit  was  not  otherwise 
subject  to  the  requirements  of  40  CFR 
part  75  for  the  ozone  season. 

(iii)  For  each  ozone  season,  the 
Administrator  will  allocate  to  all  large 
EGUs  in  a  State  that  commenced 
operation  before  May  1  of  the  ozone 
season  used  to  calculate  heat  input 
under  paragraph  (k)(3)(ii)  of  this  section, 
a  total  number  of  NOx  allowances  equal 
to  95  percent  in  2003,  2004,  and  2005, 
or  98  percent  thereafter,  of  the  total 
ozone  season  NOx  emissions  from  all 
large  EGUs  in  the  State  (as  calculated 
under  paragraph  (j)(3){i)(A)  of  this 
section)  in  accordance  with  the 
following  procedures: 

(A)  The  Administrator  will  allocate 
NOx  allowances  to  each  large  ECU  in  an 
amoimt  equaling  0.15  Ib/mmBtu 
multiplied  by  the  heat  input  determined 
under  paragraph  (k)(3)(ii)  of  this  section, 
rounded  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(B)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  large  EGUs 
in  the  State  for  an  ozone  season  under 
paragraph  (k){3)(iii)(A)  of  this  section 
does  not  equal  95  percent  in  2003,  2004, 
and  2005,  or  98  percent  thereafter,  of  the 
total  ozone  season  NOx  emissions  from 
all  large  EGUs  in  the  State  (as  calculated 
under  paragraph  (j)(3)(i)(A}  of  this 
section),  the  Administrator  will  adjust 
the  total  number  of  NOx  allowances 
allocated  to  all  such  large  EGUs  for  the 
ozone  season  under  paragraph 
(k){3)(iii)(A)  of  this  section  so  that  the 
total  number  of  NOx  allowances 
allocated  equals  95  percent  in  2003, 
2004,  and  2005,  or  98  percent  thereafter, 
of  such  total  ozone  season  NOx 
emissions.  This  adjustment  will  be 
made  by:  multiplying  each  unit's 
allocation  by  95  percent  in  2003,  2004, 
and  2005,  lt  98  percent  thereafter,  of  the 
total  ozone  season  NOx  emissions  from 
all  large  EGUs  in  the  State  (as  calculated 
under  paragraph  (j){3)(i)(A)  of  this 
section)  divided  by  the  total  number  of 
NOx  allowances  allocated  imder 
paragraph  (k)(3)(iii)(A)  of  this  section, 
and  rounding  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(iv)  For  each  ozone  season,  the 
Administrator  will  allocate  to  all  large 
non-EGUs  in  a  State  that  commenced 
operation  before  May  1  of  the  ozone 
season  used  to  calculate  heat  input 
under  paragraph  (k)(3)iii)  of  this  section, 
a  total  niunber  of  NOx  allowances  equal 
to  95  percent  in  2003,  2004,  and  2005, 
or  98  percent  thereafter,  of  the  total 
ozone  season  NOx  emissions  from  all 
large  non-EGUs  in  the  State  (as 
calculated  under  paragraph  (j)(3)(i)(B)  of 
this  section)  in  accordance  with  the 
following  procedures: 


(A)  The  Administrator  will  allocate 
NOx  allowances  to  each  large  non-EGU 
in  an  amoimt  equaling  0.17  Ib/mmBtu 
multiplied  by  the  heat  input  determined 
under  paragraph  (k)(3)(ii)  of  this  section, 
rounded  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(B)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  large  non- 
EGUs  in  the  State  for  an  ozone  season 
under  paragraph  {k)(3)(iv){A)  of  this 
section  does  not  equal  95  percent  in 
2003,  2004,  and  2005,  or  98  percent 
thereafter,  of  the  total  ozone  season  NOx 
emissions  from  all  large  non-EGUs  in 
the  State  (as  calculated  under  paragraph 
(j)(3)(i)(B)  of  this  section),  the 
Administrator  will  adjust  the  total 
number  of  NOx  allowances  allocated  to 
all  such  non-EGUs  for  the  ozone  season 
under  paragraph  (k)(3)(iv)(A)  of  this 
section  so  that  the  total  number  of  NOx 
allowances  allocated  equals  95  percent 
in  2003,  2004,  and  2005,  or  98  percent 
thereafter,  of  such  total  ozone  season 
NOx  emissions.  This  adjustment  will  be 
made  by:  multiplying  each  imit's 
allocation  by  95  percent  in  2003,  2004, 
and  2005,  or  98  percent  thereafter,  of  the 
total  ozone  season  NOx  emissions  from 
all  large  non-EGUs  (as  calculated  under 
paragraph  (j)(3)(i)(B)  of  this  section) 
divided  by  the  total  number  of  NOx 
allowances  allocated  imder  paragraph 
(k){3)(iv)(A)  of  this  section,  and 
rounding  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(v)  For  each  ozone  season,  the 
Administrator  will  allocate  NOx 
allowances  to  large  EGUs  and  large  non- 
EGUs  that  commenced  operation,  or  are 
projected  to  commence  operation,  in  a 
State  on  or  after  May  1  of  the  ozone 
season  used  to  calculate  heat  input 
under  paragraph  {k)(3)(ii)  of  this  section, 
in  accordance  with  the  following 
procedures: 

(A)  The  Administrator  vdll  establish 
one  allocation  set-aside  for  each  ozone 
season  for  the  State.  Each  allocation  set- 
aside  will  be  allocated  NOx  allowances 
equal  to  5  percent  in  2003,  2004,  and 
2005,  or  2  percent  thereafter,  of  the  total 
ozone  season  NOx  emissions  from  all 
large  EGUs  and  large  non-EGUs  in  the 
State  (as  calculated  luider  paragraph 
(j)(3)(i)  of  this  section). 

(B)  The  owner  or  operator  of  any  large 
EGU  or  large  non-EGU  under  paragraph 
(k)(3)(v)  of  this  section  may  submit  to 
the  Administrator  a  request,  in  writing 
or  in  a  format  specified  by  the 
Administrator,  to  be  allocated  NOx 
allowances  for  no  more  than  five 
consecutive  ozone  seasons,  starting  with 
the  ozone  season  during  which  the  imit 
commenced,  or  is  projected  to 
commence,  operation- and  ending  with 
the  ozone  season  preceding  the  ozone 


season  for  which  it  will  receive  an 
allocation  under  paragraph  (k)(3)(iii)  or 
(iv)  of  this  section.  The  NOx  allowance 
allocation  request  must  be  submitted 
prior  to  May  1  of  the  first  ozone  season 
for  which  the  NOx  allowance  allocation 
is  requested  and  after  the  date  on  which 
the  State  permitting  authority  issues  a 
permit  to  construct  the  large  EGU  or 
large  non-EGU. 

(C)  In  a  NOx  allowance  allocation 
request  under  paragraph  (k)(3){v)(B)  of 
this  section,  the  owner  or  operator  of  a 
large  EGU  may  request  for  an  ozone 
season  NOx  allowances  in  an  amount 
that  does  not  exceed  0.15  Ib/mmBtu 
multiplied  by  the  unit's  maximum 
design  heat  input  (in  mmBtu/hr) 
multiplied  by  the  nimiber  of  hours 
remaining  in  the  ozone  season  starting 
with  the  first  day  in  the  ozone  season  on 
which  the  imit  operated  or  is  projected 
to  operate. 

(D)  In  a  NOx  allowance  allocation 
request  under  paragraph  (k)(3)(v)(B)  of 
this  section,  the  owner  or  operator  of  a 
large  non-EGU  may  request  for  an  ozone 
season  NOx  allowances  in  an  amount 
that  does  not  exceed  0.17  Ib/mmBtu 
multiplied  by  the  unit's  maximum 
design  heat  input  (in  mmBtu/hr) 
multiplied  by  the  number  of  hours 
remaining  in  the  ozone  season  starting 
with  the  first  day  in  the  ozone  season  on 
which  the  unit  operated  or  is  projected 
to  operate. 

(E)  The  Administrator  will  review, 
and  allocate  NOx  allowances  pursuant 
to,  each  NOx  allowance  allocation 
request  under  paragraph  (k)(3)(v)(B)  of 
this  section  in  the  order  that  the  request 
is  received  by  the  Administrator. 

(1)  Upon  receipt  of  the  NOx 
allowance  allocation  request,  the 
Administrator  will  determine  whether, 
and  will  make  any  necessary 
adjustments  to  the  request  to  ensure 
that,  for  large  EGUs,  the  ozone  season 
and  the  number  of  allowances  specified 
are  consistent  with  the  requirements  of 
paragraphs  (k)(3)(v)(B)  and  (C)  of  this 
section  and,  for  large  non-EGUs,  the 
ozone  season  and  the  number  of 
allowances  specified  are  consistent  with 
the  requirements  of  paragraphs 
(k)(3)(v)(B)  and  (D)  of  this  section. 

(2)  If  the  allocation  set-aside  for  the 
ozone  season  for  which  NOx  allowances 
are  requested  has  an  amount  of  NOx 
allowances  not  less  than  the  number 
requested  (as  adjusted  under  paragraph 
(k)(3)(v)(E)(  J)  of  this  section),  the 
Administrator  will  allocate  the  amoimt 
of  the  NOx  allowances  requested  (as 
adjusted  under  paragraph  (k){3)(v)(E)(l) 
of  this  section)  to  the  large  EGU  or  large 
non-EGU. 

(3)  If  the  allocation  set-aside  for  the 
ozone  season  for  which  NOx  allowances 
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are  requested  has  a  smaller  amount  of 
NOx  allowances  than  the  number 
requested  (as  adjusted  under  paragraph 
(k)(3)(v)(E)(2)  of  this  section),  the 
Administrator  will  deny  in  part  the 
request  and  allocate  only  the  remaining 
number  of  NOx  allowances  in  the 
allocation  set-aside  to  the  large  EGU  or 
large  non-EGU. 

(4)  Once  an  allocation  set-aside  for  an 
ozone  season  has  been  depleted  of  all 
NOx  allowances,  the  Administrator  will 
deny,  and  will  not  allocate  any  NOx 
allowances  pinsuant  to,  any  NOx 
allowance  allocation  request  imder 
which  NOx  allowances  have  not  already 
been  allocated  for  the  ozone  season. 

(F)  Within  60  days  of  receipt  of  a  NOx 
allowance  allocation  request,  the 
Administrator  will  take  appropriate 
action  imder  paragraph  {k)(3)(v)(E)  of 
this  section  and  notify  the  owner  or 
operator  of  the  large  EGU  or  large  non- 
EGU  that  submitted  the  request  of  the 
number  of  NOx  allowances  (if  any) 
allocated  for  the  ozone  season  to  the 
large  EGU  or  large  non-EGU. 

(vi)  For  a  large  EGU  or  large  non-EGU 
that  is  allocated  NOx  allowances  under 
paragraph  (k)(3){v)  of  this  section  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  to  account  for 
the  actual  utilization  of  the  unit  during 
the  ozone  season.  The  Administrator 
will  calculate  the  number  of  NOx 
allowances  to  be  deducted  to  account 
for  the  unit's  actual  utilization  using  the 
following  formulas  and  rounding  to  the 


nearest  whole  NOx  allowance  as 
appropriate,  provided  that  the  number 
of  NOx  allowances  to  be  deducted  shall 
be  zero  if  the  number  calculated  is  less 
than  zero: 

NOx  allowances  deducted  for  actual 

utilization  for  a  large  EGU  =  (Unit's  NOx 
allowances  allocated  for  ozone 
season)  -  (Unit's  actual  ozone  season 
utilization  x  0.15  Ib/mmBtu);  and 

NOx  allowances  deducted  for  actual 

utilization  for  a  large  non-EGU  =  (Unit's 
NOx  allowances  allocated  for  ozone 
season)  -  (Unit's  actual  ozone  season 
utilization  x  0.17  Ib/mmBtu), 

Where: 

Unit's  NOx  allowances  allocated  for  ozone 
season  =  The  number  of  NOx  allowances 
allocated  to  the  unit  for  the  ozone  season 
under  paragraph  (k)(3)(v)  of  this  section; 
and 

Unit's  actual  ozone  season  utilization  =  The 
utilization  (in  mniBtu)  of  the  unit  during 
the  ozone  season. 

(vii)  After  each  ozone  season,  the 
Administrator  will  d^rmine  whether 
any  NOx  allowances  remain  in  the 
allocation  set-aside  for  a  State  for  the 
ozone  season.  The  Administrator  will 
allocate  any  such  NOx  allowances  to  the 
large  EGUs  and  large  non-EGUs  in  the 
State  using  the  following  formula  and 


roimding  to  the  nearest  whole  NOx 

allowance  as  appropriate: 

Unit's  share  of  NOx  allowances  remaining  in 
allocation  set-aside  =  Total  NOx 
allowances  remaining  in  allocation  set- 
aside  X  (Unit's  NOx  allowance  allocation 
+  Total  amount  of  NOx  allowances 
allocated  excluding  allocation  set-aside) 

Where: 

Total  NOx  allowances  remaining  in 

allocation  set-aside  =  The  total  number 
of  NOx  allowances  remaining  in  the 
allocation  set-aside  for  the  State  for  the 
ozone  season; 

Unit's  NOx  allowance  allocation  =  The 
number  of  NOx  allowances  allocated 
under  paragraph  (k)(3)(iii)  or  (iv)  of  this 
section  to  the  unit  for  the  ozone  season 
to  which  the  allocation  set-aside  applies; 
and  , 

Total  amount  of  NOx  allowances  allocated 
excluding  allocation  set-aside  =  The  total 
ozone  season  NOx  emissions  from  all 
large  EGUs  and  large  non-EGUs  in  the 
State  (as  calculated  under  paragraph 
(j)(3)(i)  of  this  section)  multiplied  by  95 
percent  if  the  ozone  season  is  in  2003, 
2004,  or  2005  or  98  percent  if  the  ozone 
season  is  in  any  year  thereafter,  rounded 
to  the  nearest  whole  allowance  as 
appropriate. 

3.  Appendix  F  is  added  to  part  52  to 
read  as  follows: 

Appendix  F  to  Part  52 — Clean  Air  Act 
Section  126  Petitions  From  Eight 
Northeastern  States:  Named  Source 
Categories  and  Geographic  Coverage 

The  table  and  figures  in  this  appendix  are 
cross-referenced  in  §  52.34. 


Table  F-i.— Named  Source  Categories  in  Section  126  Petitions 


Petitioning  state 

Connecticut  

Maine 

Massachusetts 
New  Hampshire 

New  York 

Pennsylvania  .... 

Rhode  Island  .... 
Vermont 


Named  source  categories 


Fossil  fuel-fired  boilers  or  other  indirect  heat  exchangers  with  a  maximum  gross  heat  input  rate  of  250  mmBtu/hr 

or  greater  and  electric  utility  generating  facilities  with  a  rated  output  of  1 5  MW  or  greater. 
Electric  utilities  and  steam-generating  units  with  a  heat  input  capacity  of  250  mmBtu/hr  or  greater. 
Electricity  generating  plants. 
Fossil  fuel-fired  indirect  beat  exchange  combustion  units  and  fossil  fuel-fired  electric  generating  faalities  which 

emit  ten  tons  of  NOx  or  more  per  day. 
Fossil  fuel-fired  boilers  or  indirect  heat  exchangers  with  a  maximum  heat  input  rate  of  250  mmStu/hr  or  greater 

and  electric  utility  generating  facilities  with  a  rated  output  of  15  MW  or  greater. 
Fossil  fuel-fired  indirect  heat  exchange  combustion  units  with  a  maximum  rated  heat  input  capacity  of  250 

mmBtu/hr  or  greater,  and  fossil  fuel-fired  electric  generating  facilities  rated  at  1 5  MW  or  greater. 
Electricity  generating  plants. 
Fossil  fuel-fired  electric  utility  generating  facilities  with  a  maximum  gross  heat  input  rate  of  250  mmBfu/hr  or 

greater  and  potentially  other  unidentified  nrajor  sources. 
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Figure  F-1 .      Location  of  Ozone  Transport  Assessment  Group  (OTAG) 
Subregions 


Figure  F-2.      Areas  covered  by  the  section  1 26  petition  fiom  Connecticut 
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Figure  F-3.      Areas  covered  by  the  section  126  petition  from  Maine 


Figure  F-4.      Areas  covered  by  the  section  126  petition  from  Massachusetts 
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Figure  F-5.      Areas  covered  by  the  section  1 26  petition  from 
New  Hampshire 


Figure  F-6.      Areas  covered  by  the  section  1 26  petition  from  New  York 
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Figure  F-7.      Areas  covered  by  the  section  1 26  petition  from  Pennsylvania 


Figure  F-8.      Areas  covered  by  the  section  1 26  petition  from  Rhode  Island 
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Figure  F-9.      Areas  covered  by  the  section  1 26  petition  fix)m  Vermont 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 
[FAR  CaM  97-032] 
RiN9000-AH96 

Federal  Acquiaitlon  Regulation; 
Relocation  Coats 

Ai^NCtES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acqmsition  Regulation  (FAR)  to  remove 
the  ceilings  imposed  on  certain  types  of 
relocation  costs;  to  remove  specific 
references  to  mortgage  interest 
differential  and  rental  differential 
payments;  to  permit  reimbursement  of 
relocation  costs  on  a  lump-sum  basis  in 
certain  situations;  and  to  make 
allowable  payments  for  spouse 
employment  assistance  and  for 
increased  employee  income  and  Federal 
hisurance  Contributions  Act  (FICA) 
taxes  incident  to  allowable  reimbursed 
relocation  costs. 

DATES:  Conunents  should  be  submitted 
on  or  before  July  26, 1999,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-032^sa.gov. 

Please  cite  FAR  case  97-032  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAR  case 
97-032. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  FAR  rule  revises  the 
cost  principle  at  FAR  31.205-35, 
Relocation  costs,  to  remove  the 
numerous  ceilings  imposed  on  specific 


relocation  costs;  remove  specific 
references  to  mortgage  interest 
differential  and  rental  differential 
payments;  recognize  the  growing 
commercial  practice  of  reimbursing 
relocation  costs  on  a  lump-siun  basis  in 
certain  situations;  and  make  allowable 
payments  for  employment  assistance  for 
spouses  and  for  increased  employee 
income  and  FICA  taxes  incident  to 
allowable  reimbursed  relocation  costs. 

The  councils  are  proposing  these 
revisions  for  the  following  reasons: 

Removal  of  ceilings  on  individual 
relocation  cost  elements.  Over  the  years,  the 
relocation  cost  principle  has  been  criticized 
as  being  overly  detailed  particularly  for  the 
many  allowability  ceilings  it  places  on 
individual  relocation  cost  elements  (e.g.,  the 
14%  limitation  at  FAR  31.205-35(a)  (3)  and 
(4)  for  closing  cost  and  continuing  costs  of 
ownership  of  a  former  residence  and  the  5% 
limitation  at  FAR  31.205-35(a)(6Mii)  on  costs 
of  purchasing  a  new  residence).  These 
ceilings  represent  unnecessary 
micromanagement  of  contractor  business 
practices.  Consistent  with  the  move  towards 
increased  reliance  on  commercial  practices, 
the  councils  propose  that  the  Government 
rely  on  contractors'  individual  corporate 
relocation  policies  to  limit  such  costs  to 
reasonable  amounts. 

Removal  of  specific  references  to  mortgage 
interest  differential  and  rental  differential 
payments.  The  rule  removes  the  specific 
references  to  these  types  of  payments  from 
the  list  of  allowable  costs  at  31.205-35(a). 
The  specific  guidance  at  31.205-35(a)  (7)  and 
(8)  is  no  longer  deemed  necessary.  However, 
allowability  of  these  types  of  costs  will  still 
be  governed  by  the  reasonableness  criteria  at 
FAR  31.201-3. 

Reimbursement  on  a  lump-sum  basis.  The 
rule  allows  contractors  the  option  of  claiming 
employee  relocation  costs  on  an  actual  cost 
basis,  an  appropriate  limip-sum  basis,  or  a 
combination  of  the  two  methodologies. 
However,  the  rule  permits  reimbursement  on 
a  lump-sum  basis  only  if  a  contractor  has  an 
advance  agreement  with  the  Government. 
This  change  would  recognize  the  widespread 
commercial  practice  of  utilizing  a  lump-sum 
approach  in  compensating  employees  for 
their  relocation  expenses.  Many  contractors 
have  adopted  the  lump-sum  methodology  for 
its  administrative  ease,  and  because  it  results 
in  cheaper  and  faster  relocations,  with  greater 
employee  satisfaction,  than  the  actual  cost 
approach.  While  individual  receipts  are  not 
required  with  the  lump-sum  approach, 
contractors  must  still  demonstrate  that 
amoimts  paid  are  reasonable  and  appropriate 
for  the  circumstances. 

Two  new  categories  of  allowable  relocation 
costs.  The  rule  makes  allowable  two 
categories  of  expenses  that  are  currently 
unallowable:  payments  for  increased 
employee  income  and  FICA  taxes  incident  to 
allowable  reimbursed  relocations  costs;  and 
payments  for  spouse  employee  assistance. 
Since  contractors  incur  these  type  of  costs  in 
a  good  faith  effort  to  keep  transferred 
employees  from  being  adversely  effected  by 
the  relocation,  it  appears  equitable  to 
reimburse  contractors  for  these  types  of  costs. 
In  addition,  this  revision  is  consistent  with 


a  change  to  the  Federal  employee  travel 
regulations  that  now  permits  recovery  of  both 
of  these  types  of  costs. 

The  councils  anticipate  that  these 
changes  to  the  relocation  cost  principle 
will  generate  savings  by  reducing 
administrative  costs  for  both  the 
contractor  and  the  Government.  The 
Government  expects  the  administrative 
cost  savings  to  lessen  any  increased 
costs  resulting  from  this  rule  change. 
For  example,  the  removal  of  the  ceilings 
should  lead  to  a  reduction  of  the 
Government's  auditing  and  contract 
administrative  effort.  In  addition,  the 
use  of  advance  agreements  for  the  lump- 
sum payment  methodology  should 
lessen  the  incidence  of  post-award 
disallowances  and  disputes.  Another 
example  of  savings  woidd  be  that 
contractors  would  no  longer  need  to 
monitor  individual  relocation  cost 
elements  to  ensure  that  amoimts 
claimed  do  not  exceed  the  niimerous 
ceilings. 

However,  there  is  some  concern 
within  the  Government  that  removing 
ceilings  on  individual  relocation  cost 
elements  and  permitting  lump-siun 
payments  in  lieu  of  actual  costs  may 
result  in  an  increase  in  costs.  Therefore, 
to  help  estimate  the  potential  costs  and 
benefits  to  the  Government  from  these 
changes,  the  coimcils  invite  respondents 
to  provide  the  following  information 
together  with  their  comments.  Note  that 
public  comments  provided  in  response 
to  this  notice  will  be  available  in  their 
entirety  to  any  requester,  including  any 
requester  imder  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Therefore,  we  caution  respondents  not 
to  provide  proprietary  or  other  business 
sensitive  information.  Under  no 
circiunstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  understanding  that  it 
will  be  made  available  to  the  public. 

1.  For  industry  respondents — 

(a)  How  will  your  company  ensure 
that  relocation  costs  charged  to  the 
Government  are  reasonable  under  the 
approach  set  forth  in  the  proposed  rule? 
(Under  no  circumstances  should 
respondents  provide  any  information 
unless  they  do  so  with  a  clear 
imderstanding  that  it  will  be  made 
available  to  the  public.) 

(b)  If  your  company  has  little  or  no 
commercial  business,  how  will  you 
ensive  that  relocation  costs  charged  to 
the  Government  are  reasonable  under 
the  approach  set  forth  in  the  proposed 
rule?  (Under  no  circumstances  should 
respondents  provide  any  information 
unless  they  do  so  with  a  clear 
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understanding  that  it  will  be  made 
available  to  the  public.) 

(c)  What  has  been  your  company's 
experience  in  using  a  lump-siun 
approach  instead  of  an  actual  cost 
method  for  all  or  a  portion  of  relocation 
costs?  (Under  no  circumstances  should 
respondents  provide  any  information 
unless  they  do  so  with  a  clear 
understanding  that  it  will  be  made 
available  to  the  public.) 

(d)  What  are  tne  types  of  savings  that 
your  company  woidd  expect  if  the 
proposed  rule  becomes  final?  (Under  no 
circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  imderstanding  that  it 
will  be  made  available  to  the  public.) 

(e)  Does  your  company  now  use 
commercially  available  data,  such  as 
that  developed  by  the  Employee 
Relocation  Coimcil,  in  order  to  establish 
limits  on  relocation  costs?  If  so,  what 
sources  of  commercially  available  data 
do  you  use,  and  how  do  you  use  it? 
(Under  no  circumstances  should 
respondents  provide  any  information 
imless  they  do  so  with  a  clear 
understanding  that  it  will  be  made 
available  to  the  public.) 

2.  For  Government  respondents, 
identify  the  types  and  amounts  of  costs, 
savings,  advantages  or  disadvantages 
that  you  anticipate  would  result  from 
implementing  the  proposed  rule. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  imder  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  afi'ected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  conunents 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  97-032),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 


or  information  collection  requirements, 
or  collections  of  information  bom 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  efseg. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procittement. 
Dated:  May  18. 1999. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  foUows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  In  section  31.205-35,  revise 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

31.205-35    Relocation  costs. 

(a)  Relocation  costs  are  costs  incident 
to  the  permanent  change  of  assigned 
work  location  (for  an  indefinite  period 
or  for  a  stated  period,  but  in  either  event 
for  not  less  than  12  months)  of  an 
existing  employee  or  upon  recruitment 
of  a  new  employee.  The  following  types 
of  relocation  costs  are  allowable  as 
noted,  subject  to  the  limitations  in 
paragraphs  (b)  and  (f)  of  this  subsection: 

(1)  Costs  of  travel  of  the  employee  and 
members  of  the  employee's  immediate 
family  (see  31.205-46)  and 
transportation  of  the  household  and 
personal  effects  to  the  new  location. 

(2)  Costs  of  finding  a  new  home,  such 
as  advance  trips  by  tiie  employee  and 
spouse  to  locate  living  quarters,  and 
temporary  lodging  during  the  transition 
period  for  the  employee  and  members  of 
the  employee's  immediate  family. 

(3)  Closing  costs  (i.e.,  brokerage  fees, 
legal  fees,  appraisal  fees,  points,  finance 
charges,  etc.)  incident  to  the  disposition 
of  the  actual  residence  owned  by  the 
employee  when  notified  of  the  transfer. 

(4)  Continuing  costs  of  ownership  of 
the  vacant  former  actual  residence  being 
sold,  such  as  maintenance  of  building 
and  grounds  (exclusive  of  fixing  up 
expenses),  utilities,  taxes,  property 
insiu-ance,  mortgage  interest,  after  the 
settiement  date  or  lease  date  of  a  new 
permanent  residence. 

(5)  Other  necessary  and  reasonable 
expenses  normally  incident  to 
relocation,  such  as  disconnecting  and 
connecting  household  appliances; 
automobile  registration;  driver's  license 
and  use  taxes;  cutting  and  fitting  rugs, 
draperies,  and  curtains;  forfeited  utility 


fees  and  deposits;  and  purchase  of 
insurance  against  damage  to  or  loss  of 
personal  property  while  in  transit. 

(6)  Costs  incident  to  acquiring  a  home 
in  the  new  work  location,  except  that 
these  costs  will  not  be  allowable  for 
existing  employees  or  newly  recruited 
employees  who,  before  the  relocation, 
were  not  homeowners. 

(7)  Costs  of  canceling  an  unexpired 
lease. 

(8)  Payments  for  increased  employee 
income  or  Federal  Insurance 
Contributions  Act  taxes  incident  to 
allowable  reimbursed  relocation  costs. 

(9)  Payments  for  spouse  employment 
assistance. 

(b)  The  costs  described  in  paragraph 
(a)  of  this  section  must  also  meet  the 
following  criteria  to  be  considered 
allowable: 

(1)  The  move  must  be  for  the  benefit 
of  the  employer. 

(2)  Reimbursement  must  be  in 
accordance  with  an  established  policy 
or  practice  that  is  consistentiy  followed 
by  the  employer  and  is  designed  to 
motivate  employees  to  relocate 
promptly  and  economically. 
Reimbursement  may  be  on  an  actual 
cost  or  appropriate  lump-siun  basis,  or 
combination  thereof.  However,  use  of  a 
lump-sum  basis  in  lieu  of  an  actual  cost 
basis  is  limited  to  those  situations  in 
which  a  contractor  has  an  advance 
agreement  with  the  Government. 

(3)  The  costs  must  not  be  otherwise 
unallowable  under  Subpart  31.2. 

(c)  The  following  types  of  costs  are 
imallowable: 

(1)  Loss  on  the  sale  of  a  home. 

(2)  Costs  incident  to  acquiring  a  home 
in  the  new  location  as  follows: 

(i)  Real  estate  brokers  fees  and 
commissions. 

(ii)  Costs  of  litigation. 

(iii)  Real  and  personal  property 
insurance  against  damage  or  loss  of 
property. 

(iv)  Mortgage  life  insiuance. 

(v)  Owner's  titie  policy  insurance 
when  such  insurance  was  not 
previously  carried  by  the  employee  on 
the  old  residence.  (However,  the  cost  of 
a  mortgage  tide  policy  is  allowable.) 

(vi)  Property  taxes  and  operating  or 
maintenance  costs. 

(3)  Continuing  mortgage  principal 
payments  on  a  residence  being  sold. 

(4)  Costs  incident  to  furnishing  equity 
or  nonequity  loans  to  employees  or 
making  arrangements  with  lenders  for 
employees  to  obtain  lower-than-market 
rate  mortgage  loans. 
***** 

(FR  Doc.  99-13002  Filed  5-24-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  25,  1999 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Contracts  crossing  fiscal 

years;  published  5-25-99 
Work  stoppage  reports;  DD 

Form  1507  use 

eliminated;  published  5- 

25-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 

Polymers— 

Cross-linked  sodium 

polyacrylate  with 

polyvinyi  alcohol; 

published  5-25-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safaty  Administration 

Motor  vehicle  theft  prevention 
standard: 
High  theft  lines  for  2000 

model  year;  listing; 

published  5-25-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Marine  mammals — 
Swim-with-the-dolphin 
interactive  programs; 
comments  due  by  6-1- 
99;  published  4-2-99 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  and 
swine;  semen,  embryos, 
and  products;  alternative 
ports  of  entry- 
Memphis,  IN;  comments 
due  by  6-1-99; 
published  4-30-99 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purcf^ase  programs: 
Wheat,  feed  grains,  rk», 
and  upland  cotton; 


production  flexibility 
contracts;  comments  due 
by  6-2-99;  published  5-5- 
99 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packere 

and  Stockyards 

Administration 

Packers  and  stockyards 
regulations: 
Feed  weights;  commerrts 

due  by  6-1-99;  published 

4-2-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Atlantic  tuna  fisheries: 
Bluefin  tuna;  comments  due 
by  6-1-99;  published  5-19- 
99 
Fishery  consen/ation  arxl 
management: 

Northeastem  United  States 
fisheries- 
Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-1- 
99;  published  4-30-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammable  Fabrics  Act: 
Carpets  and  aigs;  surface 

ftammabiiity  standard; 

comments  due  by  6-1-99; 

published  3-17-99 
ChiMren's  sleepwear  (Sizes 

0-6X  and  7-14); 

flammability  standards; 

comments  due  by  6-1-99; 

published  3-17-99 
Matresses  and  matress 

pads;  ftammabiiity 

standards;  comments  due 

by  6-1-99;  published  3-17- 

99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Strategic  ozone  protection — 
HCFC  production,  import 
arKJ  export;  allowance 
system;  comments  due 
by  6-4-99;  published  4- 
5-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-3-99;  published  5-4-99 
Clean  Air  Act: 
State  operating  permits 
programs — 

New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 


Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  by 
6-3-99;  published  5-4-99 
Superfund  programs: 
Toxic  cf>emical  release 
reporting;  community-right- 
to-know — 
Safety  Kleen  Corp.; 
comments  due  by  6-1- 
99;  published  3-31-99 
Water  pollutwn  control: 
Ocean  dumping;  site 
designattons — 
San  Francisco  Deep 
Ocean  Disposal  Site, 
CA;  comments  due  by 
6-1-99;  published  4-29- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statbns;  table  of 
assignments: 
Mk:higan;  comments  due  by 

6-1-99;  published  4-15-99 
Nebraska;  comments  due  by 

6-1-99;  published  4-16-99 
Nevada;  comments  due  by 

6-1-99;  published  4-16-99 
New  Mexico;  comments  due 

by  6-1-99;  published  4-16- 

99 
Television  stations;  table  of 
assignments: 
Arizona  and  Nevada; 

comments  due  by  5-31- 

99;  published  4-29-99 

GENERAL  ACCOUNTING 
OFRCE 

Personnel  Appeals  Board; 
procedural  rules;  comments 
due  by  6-1-99;  published  3- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing 
modernization — 

Comprehensive 
Improvement  Assistance 
Program;  comments 
due  by  6-1-99; 
published  4-30-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 

Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  resulting  in  k>wer 
royalties  from  Federal 
leases;  comments  due 
by  6-4-99;  published  4- 
12-99 

Performance  standards  in 
lieu  of  current 


prescriptive 

requirements;  comments 
due  by  6-4-99; 
published  3-26-99 

INTERIOR  DEPARTMENT 
Fish  and  WIMIIfe  Servtee 

Endangered  and  threatened 
species: 
Rhadine  exilis,  etc.  (nine 

invertebrate  species  from 

Bexar  County,  TX); 

comments  due  by  5-31- 

99;  published  4-7-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 

substances: 

Zaiepon;  placement  into 
Schedule  IV;  comments 
due  by  6-4-99;  published 
5-5-99 

JUSTICE  DEPARTMENT 

National  Instant  Criminal 
Background  Check  System: 
Firearms  transactions; 
information  retention; 
comments  due  by  6-1-99; 
published  3-3-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Hazard  communication; 
comments  due  by  6-1-99; 
published  3-30-99 

LEGAL  SERVICES 
CORPORATION 

Timekeeping  requirements; 
republication;  comments  due 
by  6-4-99;  published  4-5-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  6-2-99; 
published  5-3-99 

SMALL  BUSINESS 
ADMINISTRATION 

Organization,  functk)ns,  and 
authority  delegations: 
Disaster  Area  Counsel  et 
al.;  administrative  claims 
approval,  denial,  etc.; 
comments  due  by  6-1-99; 
published  4-29-99 

Small  business  size  standards: 
Manufacturer  and 
remanufacturer;  definitions 
as  they  apply  to  computer 
industry;  comments  due 
by  6-1-99;  published  4-1- 
99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Anchorage  regulations: 
New  York;  comments  due 
by  6-1-99;  published  3-31- 
99 
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Drawbridge  operations; 
Florida;  comments  due  by 
6-4-99;  published  4-5-99 
Ports  and  waterways  safety: 
Detroit  River,  Ml;  safety 
zone;  comments  due  by 
5-31-99;  published  5-3-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Service  difficulty  reports; 

comments  due  by  6-1-99; 

published  4-15-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  6-3-99;  published  5-4- 

99 
Allison  Engine  Co.,  Inc.; 

comments  due  by  6-4-99; 

published  4-5-99 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  6-1-99; 

published  4-1-99 
Boeing;  comments  due  tiy 

6-1-99;  published  4-2-99 
Empresa  Brasileira  de 

Aeronautica  S.A.; 


comments  due  by  6-4-99; 

published  5-5-99 
General  Electric  Co.; 

comments  due  by  6-4-99; 

published  4-5-99 
Lockheed;  comments  due 

by  6-1-99;  published  4-16- 

99 

Saab;  comments  due  by  6- 
1-99;  published  5-7-99 
Class  D  airspace;  comments 
due  by  6-1-99;  published  4- 
1-99 

Class  D  airspace;  conBction; 

comments  due  by  6-1-99; 

published  4-12-99 
Class  D  and  Class  E 

airspace;  comments  due  by 

6-1-99;  published  4-29-99 
Class  E  airspace;  comments 

due  by  5-31-99;  published 

4-8-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  ttills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Sewice)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httjpM 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453/P.L  106-27 

To  designate  the  Federal 
building'  located  at  709  West 
9th  Street  in  Juneau,  Alaska, 
as  the  "Hurff  A.  Saunders 
Federal  Buikiing".  (May  13, 
1999;  113  Stat.  52) 

S.  460/P.L  106-28 

To  designate  the  United 
States  courthouse  located  at 


401  South  Mk:higan  Street  in 
South  Bend,  Indiana,  as  the 
"Robert  K.  Rodibaugh  United 
States  Bankruptcy 
Courthouse".  (May  13,  1999; 
113  Stat.  53) 

Last  List  May  7,  1999 


Public  Laws  Electronic 
Notification  Servtca 
(PENS) 


PENS  is  a  free  electrons  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrilje,  send  E-mail  to 
ll8tprocOlucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  sennce  is  strictly 
for  E-mail  notifrcation  of  new 
publk:  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
Presidenf  s  put)iic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


aj*>»^ 


Mood«y.  )miiaiy  13. 19117 
Volume  33 — NuiiibOT  2 


The  Weekly  Compilation  canies  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  PreskJent. 
nominatk>ns  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presklential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archh/es  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ontor  Procnsing  Coda: 

♦5420 


Charge  your  order. 

If 8  Easy  I  . . 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I — I  YlifiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  oi  Presidential  Dooiments  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

CI  $137.00  First  Class  Mail        EH  $80.00  Regular  Mail 
The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


International  customers  please  add  25%. 


Company  or  personal  name 

(Please  type  ot  print) 

Additional  address/attention  line 

Street  address 

City,  Sute.  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

YES     NO 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account        |    |    |    |    |    |    |    l-H 


EH  VISA      EH  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  ^^^^  order! 


Authmizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

Mlliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n)  $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n)  $62.00 

1996 

(Book  I) ,  .$60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 


Published  by  the  OflRce  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 

(Bcv.3«B8) 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Reglsten 

Whatltis 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Regbter— 
Code  of  Federal  RegHlatieiis  S^'stea 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  iinable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Form 
I I   I  JkiS,  enter  my  subscription(s)  as  follows: 


Order  Procaasing  Code: 

*6173 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  It  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

I    I  VISA      lJ    MasterCard  Account 


-D 


Street  address 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

YES     NO 

May  weinikeyoariiameMdreaKavaiaUeloodierniaicrs?     | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Wolrid  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  AffMtecl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicerte  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  ttw 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fbrni.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut}jects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  « included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


f>4jt«flf?.' 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I   I  hiS,  enter  the  following  indicated  subscriptions  for 


one  year 


Charge  your  order.  j^^HFffiPl 


ItaEatyl 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  Mder  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  ami  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


(Please  type  or  print) 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES    NO 
MaywemdKjmiriHaM/iriifaasaviUbletoadierimdm?     \~2  Fl 


Please  Choose  Method  (rf  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  VISA      □  MasterCaid  Account 


-D 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature  1/97 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsbuigh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
'  before  the  shown  date. 


:  AFR   SMITH212J 

:  JOHN   SMITH 

:  212    MAIN   STREET 

•  FORESTVILLE   MD   20704 


DEC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
orterPtoc«8ingcod«:  Chatgo yout OFd»r.  ^^Bir^^ 

*  5468  Its  Easy  I  i^iPW  taHH 

D  YES.  enter  my  subscription(s)  as  foUows:  To  fax  your  orders  (202)  512-2^ 

'  *■        '  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  rfaiTy  o/i/y  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

hiteraational  customers  please  add  25%. 


Price  ihchides  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


tootberinalets? 


YES    NO 


Please  Choose  Method  tit  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


n  GPO  Deposit  Account        [ 

I    I  VISA       LJ  MasteiCard  Account 


l-D 


(Crecfit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  irt 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  cunent 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Order  Processing  Code: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


I — I   I  IliiS,  enter  the  following  indicated  subscriptiMi  in  24x  microfiche  fOTmat: 

Federal  Register  (MFFR)  Q  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulatioiis(CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

It't  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  E>ocuments 
I I  GPO  Deposit  Account 


(Please  type  or  print) 


Daytiine  phone  including  area  code 

Purchase  order  number  (optional) 

May  «v  make  your  nam^Kldres  avdahfe  to 


YES    NO 


LJ  VISA      LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  uskig  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Businese-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1980  and  3575 
RIN0575-AC17 

Community  Programs  Guaranteed 
Loans 

agency:  Rural  Housing  Service,  USDA. 
action:  Final  rule. 

summary:  The  Rural  Housing  Service 
(RHS)  is  amending  the  Community 
Programs  (CP)  Guaranteed  Loans 
regulation,  which  is  also  utilized  by  the 
Rural  Utilities  Service  (RUS),  by 
removing  the  requirements  for 
Community  Facilities  and  implementing 
a  new  Community  Programs  Guaranteed 
Loans  regulation.  RUS  will  continue  to 
use  7  CFR  part  1980,  subpart  I  for  RUS 
guaranteed  loans.  This  action  is  needed 
to  streamline  and  update  the 
Community  Programs  Guaranteed  Loans 
program,  lie  intended  effect  is  to 
simplify  and  clarify  the  regulation;  shift 
some  responsibility  for  loan 
documentation  and  analysis  from  the 
Government  to  the  lenders;  make  the 
program  more  responsive  to  the  needs  of 
lenders,  local  community  public  bodies, 
and  nonprofit  corporations;  and  provide 
for  smoother  processing  of  applications. 

EFFECTIVE  DATE:  June  25, 1999. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mel 

Padgett,  Community  Programs  Senior 
Loan  Specialist,  Rural  Housing  Service, 
U.S.  Department  of  Agricultm*,  STOP 
3222, 1400  Independence  Ave.  SW., 
Washington,  DC  20250-3222,  telephone: 
(202)  720-1495. 

SUPPLEMENTARY  INFORMATION: 


Qamification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and,  Uierefore, 
has  not  been  reviewed  by  OMB. 

Programs  Afifected 

The  Catalog  of  Federal  Domestic 
Assistance  Programs  impacted  by  this 
action  are  10.766,  Community  Facilities 
loans. 

IntergoTemmental  Review 

These  loans  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  RHS  conducts 
intergovernmental  consultations  for. 
each  loan  in  the  manner  delineated  in 
subpart  V,  part  3015  of  title  7. 

Qvil  Justice  Reform 

The  final  rule  hfis  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  except  as 
expressively  provided  in  the  regulation, 
no  retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
of  the  National  Appeals  Division  (7  CFR 
part  11)  must  be  exhausted  before 
bringing  suit  in  court  challenging  action 
taken  imder  this  rule. 

Environmental  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq.,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
chapters  17A  and  25,  established 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  r^^atoiy 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  RHS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 


result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generaUy  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory     • 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

National  Perfbimance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  PartnersMp  for 
Reinventing  Government  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regiilatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  docimient  that  this  rule  will  not 
have  a'significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 

Implementation 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall 
comply  with  5  U.S.C.  553 
notwithstanding  the  exemption  of  that 
section  with  respect  to  such  rules. 

Paperworic  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  chapter  35  and  were  assigned 
OMB  control  number  0575-0137,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  vahd  OMB  control  nu.-nber. 
This  final  rule  does  not  impose  any  new 
information  or  recordkeeping 
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requirements  from  those  approved  by 
0MB. 

Discussion  of  the  Final  Rule 

This  action  replaces  the  Community 
Facilities  portion  of  the  CP  guaranteed  , 
loan  program  administered  imder  7  CFR 
part  1980,  subpart  I.  Under  the  final 
rule,  this  guaranteed  loan  program  will 
be  more  flexible  and  place  more  reliance 
on  lenders.  There  are  fewer  specific 
requirements  for  lenders.  The  lender  has 
added  responsibility  for  analyzing  credit 
quality;  for  making,  securing,  and 
servicing  the  loan;  and  for  monitoring 
construction.  Application  processing 
procedures  will  be  more  efficient;  less 
burdensome  for  borrowers,  lenders,  and 
Rural  Development  staff;  and  will 
provide  for  more  rapid  decisions. 

The  CP  loan  program  was  authorized 
by  the  Rural  Development  Act  of  1972. 
The  loans  are  made  by  private  lenders 
to  public  bodies,  nonprofit  corporations, 
and  certain  Indian  tribes  for  the  purpose 
of  improving  rural  living  standards  and 
for  other  purposes  that  create  essential 
community  facilities  located  in  cities, 
towns,  or  unincorporated  areas  of  up  to 
50,000  population  required  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996.  The  previous 
statutory  population  limit  for  loans  for 
essential  community  facilities  was 
20,000.  For  fiscal  year  1999,  the 
population  unit  will  be  20,000  pursuant 
to  §  735  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriation  Act,  1999.  Since  1990, 
more  than  355  community  programs 
projects,  totaling  slightly  more  than 
$325  million,  have  received  loans  which 
were  guaranteed  through  CP. 

These  loans  can  be  made  for  a  variety 
of  purposes  including  health  care; 
public  buiiiings  and  improvements;  fire 
and  rescue;  easements;  purchase  of 
equipment,  machinery,  and  supplies; 
repair  and  modernization;  pollution 
control;  and  transportation  studies.  The 
rate  and  terms  of  the  loan  are  negotiated 
between  the  borrower  and  the  lender. 
This  regulation  is  a  high-priority  effort 
to  streamline  the  administration  and 
operation  of  the  program,  respond  to  the 
requests  of  users  of  the  program,  and 
assist  the  field  stafi  administering  the 
program.  The  revised  regulation  is 
simpler,  clearer,  and  more  logically 
organized.  The  volume  of  regulatory 
material  which  a  lender  must  review  to 
request,  make,  or  service  a  CP 
guaranteed  loan  imder  the  new 
regulation  is  significantly  less  than  the 
current  regulation.  Clarifications  of 
various  items  are  also  included,  such  as 
what  is  meant  by  the  term  "essential 
community  facility." 


Except  for  the  increase  in  the 
population  limit  in  the  definition  of 
"Rural  and  Rural  area,"  the  revisions  are 
not  required  by  statute.  However,  the 
President  and  the  Secretary  of 
Agriculture  are  committed  to 
streamlining  all  Federal  regiUations. 
This  CP  regulation  streamlines  our 
application  procedures,  reduces  loan 
application  processing  time  by  placing 
greater  emphasis  on  State  resources, 
allows  more  management  flexibility  and 
decision-making  capacity  at  the  State 
Office  level,  and  expands  eligible  loan 
piirooses  to  include  recreation. 

The  Agency  has  implemented 
revisions  to  make  the  program  more 
usable  by  lenders  and  borrowers.  Also, 
the  Agency  recognizes  that  changes  are 
necessary  to  make  the  program  more 
effective  in  creating  jobs  and  stimulating 
economic  activity  (particularly  in 
chronically  low-income  rural  areas). 
Under  the  new  CP  regulation,  the 
material  that  must  be  submitted  to,  and 
reviewed  by,  the  Agency  before 
approval  of  the  guarantee  has  been 
streamlined.  Some  responsibilities  for 
credit  analysis  and  application 
processing  tasks  will  be  shifted  from  the 
Agency  to  the  lender,  where  feasible. 
Following  is  a  discussion  of  some  of  the 
most  significant  policy  revisions 
included  in  the  final  regulation. 

To  streamline  the  regulation,  the 
Agency  has  combined  applicable 
portions  of  the  Direct  Community  Loan 
Programs  (7  CFR  part  1942,  subpart  A), 
Fire  and  Rescue  (7  CFR  part  1942, 
subpart  C),  General  Guaranteed 
Regulation  (7  CFR  part  1980,  subpart  A), 
previously  drafted  Guaranteed 
Community  Programs  Regulation,  and 
program  requirements  contained  in 
forms  which  were  not  in  regulations 
into  the  Guaranteed  Community 
Programs  Regulation  (7  CFR  part  3575, 
subpart  A).  The  Agency  also  divided  the 
regulation  into  general,  processing,  and 
servicing  sections.  These  actions  should 
significantly  reduce  the  amoimt  of 
regulatory  material  that  a  lender  and  a 
borrower  must  review  to  determine 
eligibility  and  complete  the  application. 
This  will  also  simplify  making  and 
servicing  a  CP  loan. 

Additionally,  the  necessary 
information  contained  in  the 
preapplication  package  can  be 
submitted  simultaneously  with  the 
application.  Except  the  year  that  loan 
funds  are  received,  the  types  of  audited 
financial  statements  wiU  be  the 
responsibility  of  the  lender.  Also,  we 
have  included  recreation  as  well  as 
clarified  that  telecommunications  are 
eligible  loan  purposes. 

Under  the  new  regulation,  the  lender 
is  responsible  for  legal  sufficiency.  The 


lender  will  not  only  be  able  to  negotiate 
interest  rates,  but  will  also  be  able  to 
negotiate  incremental  increases  and 
caps  for  each  loan.  This  will  give  the 
lender  more  flexibility  to  fit  the  CP 
guaranteed  loan  program  to  its  lending 
policies  and  procedures.  The  lender 
does  not  have  to  be  a  local  lender 
provided  it  can  demonstrate  the  ability 
to  adequately  service  the  loan.  This  will 
permit  an  expansion  of  eligible  lenders 
to  include  such  organizations  as  State 
bond  banks,  the  Rural  Utilities 
Cooperative  Finance  Corporation,  Sallie 
Mae,  and  other  lenders  that  are  subject 
to  credit  examination  and  supervision 
by  a  State  or  Federal  entity  that 
supervises  and  regulates  credit 
institutions.  All  of  these  organizations 
have  expressed  an  interest  in  the  CP 
guaranteed  lending  program  in  the  past. 

Discussion  of  Comments 

The  proposed  nde  was  published  in 
the  Federal  Register  on  October  7, 1997 
(62  FR  52277),  for  public  comment.  Five 
comments  were  received.  All  of  the 
comments  received  expressed  support 
for  the  changes  in  this  streamlined 
regulation.  The  comments  ranged  from 
making  the  regulation  easier  to  read  and 
follow  to  agreeing  that  the  regidatory 
burden  was  lessened  on  the  lenders  as 
well  as  on  our  field  employees.  Also, 
the  ability  to  change  interest  rates  on  a 
quarterly  basis  was  supported  as  more 
in  line  with  industry  standards.  Other 
changes  which  were  supported  are: 
permitting  the  lender  to  mwiitor 
construction  rather  than  the  Agency; 
permitting  the  preapplication 
information  and  the  application  to  be 
completed  as  one  process;  and  making 
the  lender  responsible  for  legal 
sufficiency. 

One  respondent  requested  consistent 
wording  concerning  the  5  percent  which 
the  lender  must  retain  in  its  portfolio. 
The  wording  has  been  changed  to  clarify 
that  the  amount  which  the  lender  must 
hold  will  be  5  percent  of  the  total  loan 
amoimt  and  that  this  amount  must  be 
from  the  imguaranteed  portion  of  the 
loan. 

One  respondent  wanted  to  know  what 
is  contained  in  chapter  37  of  title  31  of 
the  United  States  Code.  This  chapter  is 
commonly  referred  to  as  the  Debt 
Collection  Act. 

Definitions 

One  respondent  suggested  that  all 
Rural  Development  program  areas  have 
similar  definitions  for  "rural"  and 
"rural  area."  The  Agency  agrees  that 
similar  definitions  would  make  the 
programs  easier  for  our  field  employees 
to  implement.  However,  the  Federal 
Agriculture  Improvement  and  Reform 
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Act  of  1996  redefined  the  definition  for 
"rural"  and  "rural  area"  as  it  applies  to 
Community  Facilities  programs.  This 
definition  has  been  incorporated  into 
this  regulation. 

Except  for  fiscal  year  1999, 
Community  Facilities  projects  can  be 
located  in  incorporated  cities  or  towns 
or  unincorporated  areas  with  a 
popidation  of  less  than  50,000;  however, 
these  projects  cannot  be  located  in 
urbanized  areas  regardless  of  the 
popiUation.  Urbanized  areas  are  areas 
immediately  adjacent  to  a  city,  town,  or 
unincorporated  area  exceeding  50,000 
inhabitants.  The  boundaries  of 
urbanized  areas  are  not  limited  to 
preexisting  county  or  State  lines.  They 
often  follow  the  boimdaries  of  small 
census-defined  geographic  imits  such  as 
census  tracts  and  eniuneration  districts. 
Many  lu'banized  areas  cross  coimty  and 
sometimes  State  lines. 

Eligibility 

One  respondent  wanted  to  include 
sole-member  corporations  as  eligible  for 
the  Community  Facilities  program. 
While  this  would  increase  the  potential 
number  of  borrowers,  it  goes  against  the 
concept  of  broad-based  commimity 
support. 

One  respondent  suggested  that 
business  incubators  be  made  an  eligible 
purpose.  Business  incubators  are 
already  eligible  provided  they  are 
designed  as  a  training  facility  and  they 
meet  the  basic  eligibility  criteria  of 
being  either  a  nonprofit  corporation  or 
a  public  body  having  broad-based 
community  support. 

One  respondent  indicated  that 
combining  the  floodplain  management 
plan  requirements  with  flood  insurance 
would  eliminate  service  to  most  of  his 
State.  The  Agency  did  not  intend  to 
change  the  existing  floodplain 
requirements.  However,  in  our  efforts  to 
streamline  the  regulations,  we  combined 
two  requirements  and  used  a 
conjunction  which  tied  the  two 
requirements  together.  The  Agency  has 
separated  and  reworded  these 
requirements  in  this  final  regiUation. 
The  requirements  are  the  same  as  our 
existing  regulation.  To  make  a  loan  in  a 
Federal  Emergency  Management  Agency 
designated  100-year  floodplain,  a 
floodplain  management  plan  must  be  in 
place. 

Also,  National  Flood  Insurance  must 
be  available,  and  the  lender  must 
require  such  insurance. 

As  a  result  of  internal  discussions,  the 
Environmental  Requirements  section 
has  been  expanded  slightly  in  order  to 
highlight  the  existing  burden  on  the 
applicant  to  take  no  actions  that  would 
either  limit  the  range  of  alternatives  to 


be  considered  or  which  might  adversely 
effect  the  environment  prior  to 
completion  of  the  Agency's 
environmental  review. 

Equal  Opportunity  and  Fair  Housing 
Act  requirements 

One  respondent  suggested  that  we  list 
all  the  specific  individual  requirements 
under  these  laws.  These  requirements 
are  spelled  out  in  a  separate  section.  If 
a  lender  needs  more  specific 
information,  the  Agency  can 
administratively  handle  these  situations 
on  a  case-by-case  basis. 

One  respondent  requested 
clarification  concerning  the  Agency's 
review  of  the  equal  opportunity  and 
nondiscrimination  requirements  when 
evaluating  an  application.  The  Agency 
will  further  clarify  oiur  employees' 
responsibilities  for  reviewing  loan 
applications  in  Agency  instructions. 

Rates  and  Terms 

One  respondent  supported  permitting 
both  variable  and  fixed  interest  rates  in 
the  same  loan  but  pointed  out  that  the 
restriction  which  requires  the 
guaranteed  portion  of  the  loan  to  always 
have  a  lower  interest  rate  than  the 
unguaranteed  portion  of  the  loan  would 
prevent  lenders  from  making  the 
guaranteed  portion  fixed  and  the 
unguaranteed  portion  variable  when  the 
interest  rate  market  is  declining.  We 
agree,  and  we  have  removed  this 
restriction  in  these  cases. 

Design  and  Construction 

One  respondent  said  that  this 
regulation  seems  to  say  that  if  the 
Agency  guarantees  a  loan  on  an  existing 
building,  we  would  not  require  any 
changes  to  make  the  building  meet  the 
Americans  vdth  Disabilities  Act  (ADA). 
The  ADA  does  not  require  that  existing 
buildings  be  made  accessible  imless 
they  are  remodeled.  Then  only  the 
portion  which  is  remodeled  must  be 
made  accessible.  For  example,  if  four 
interior  offices  were  remodeled,  only 
those  four  offices  would  have  to  be 
made  accessible.  But  the  restrooms  or 
the  entry  way  would  not  have  to  be 
accessible.  If  you  remodeled  the 
building  front,  then  the  front  entry 
would  have  to  be  made  accessible.  In 
conclusion,  any  new  work  must  be 
accessible  and  designed  in  accordance 
with  the  ADA.  Any  area  of  the  existing 
structure  that  is  not  remodeled  does  not 
have  to  meet  the  ADA.  Since  this  is  not 
a  Community  Programs  requirement,  we 
wiir  clarify  this  concept  for  our 
employees  in  our  instructions. 

One  respondent  suggested  a  standard 
certification  form  for  the  lender  to 
complete  certifying  that  construction 


has  been  completed  in  accordance  with 
the  proper  building  codes.  To  maintain 
flexibility  and  keep  the  regulations  and 
public  paperwork  at  a  miniTnnm,  we 
have  incorporated  this  as  a  lender 
certification. 

One  respondent  suggested  amending 
our  concurrence  to  preliminary 
architectural  or  engineering  reports  or 
plans  because  many  Community 
Facilities  projects  do  not  require 
complex  reports  but  rather  simple 
drawings  and  estimates  of  project  costs. 
We  agree.  This  was  our  original  intent 
in  the  proposed  general  portion  of  the 
design  and  construction  requirements 
section.  We  have  added  the  words  "or 
plans"  to  this  section. 

One  respondent  questioned  the  lack 
of  a  reference  to  prociuement  utilizing 
free  and  open  competition.  The 
borrower  and  the  lender  both  benefit 
from  free  and  open  competition.  In  the 
spirit  of  reducing  the  regulatory  burden 
to  the  public,  the  lender  will  now  be 
responsible  for  determining  the  best 
method  to  ensure  that  the  project  is 
completed  within  budget.  If  the  lender 
determines  that  design  and  build  is  a 
better  method  than  sealed  bids,  the 
lender  will  have  the  flexibility  to 
approve  such  construction. 

Feasibility  Requirements 

One  respondent  strongly  supported 
the  loan  approval  official  being  able  to 
determine  if  an  independent  feasibility 
analysis  is  necessary.  It  also  stated  that 
the  economic  section  of  the  regulation 
confuses  the  lender  credit  analysis  with 
the  feasibility  report.  The  Agency 
intends  that  the  loan  approval  official 
will  determine  whether  or  not  an 
independent  feasibility  analysis  is 
necessary.  Consequently,  the  lender's 
financial  credit  analysis  may  serve  as  a 
feasibility  analysis  when  the  loan 
approval  official  concludes  sufficient 
economic  information  is  provided  in 
thefr  analysis.  We  have  added  a 
sentence  to  clarify  this  issue. 

Processing 

One  respondent  indicated  that  we 
shoidd  have  included  a  timeframe  to 
provide  the  lender  an  answer.  While  we 
agree,  this  is  an  administrative  matter 
within  the  Agency  and  will  be 
incorporated  into  our  field  employee 
instructions. 

One  respondent  suggested  moving  the 
subsection  concerning  changing  the 
scope  of  the  project  from  the  section 
describing  the  conditions  precedent  to 
issuing  a  loan  note  guarantee  to  the 
section  discussing  the  review  of 
requirements  in  the  conditional 
commitment.  The  Agency  agrees  and 
has  moved  this  subsection. 
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One  respondent  suggested  that  the 
number  of  customers  discussed  in  the 
loan  application  evaluation  section 
should  apply  only  to  Water  and  Waste 
Division  projects.  The  Agency  disagrees. 
The  number  of  customers  is  important 
for  other  utility-type  projects  such  as  gas 
distribution  systems.  Also,  the  niunber 
of  customers  may  play  an  important  role 
in  other  commimity  facilities-type 
projects  such  as  hospitals,  nursing 
homes,  and  child  care. 

One  respondent  questioned  if  the 
certifications  listed  under  the 
conditions  precedent  to  issuance  of  the 
loan  note  guarantee  section  met  all 
applicable  requirements  set  out  in  the 
regulations.  It  was  suggested 
clarification  was  needed.  The  Agency 
listed  the  items  which  the  lender  must 
certify  to  before  the  loan  note  guarantee 
could  be  issued.  By  certifying  to  these 
conditions,  the  lender  is  stating  that  it 
has  met  the  requirements  set  out  in  the 
regulation. 

One  respondent  requested 
clarification  concerning  the  title  report 
under  the  lender's  certifications  in  the 
conditions  precedent  to  issuance  of  a 
loan  note  guarantee.  The  respondent 
wanted  to  know  whether  or  not  the  title 
report  was  referring  to  a  final  title 
opinion  or  a  preliminary  title  opinion. 
The  Agency  intends  this  to  be  the 
lender's  legal  counsel's  opinion  which 
states  that  the  loan  has  been  closed  and 
proper  title  has  been  obtained  in 
accordance  with  the  security  instrument 
and  other  agreements  between  the 
lender  and  the  Agency. 

One  respondent  requested  further 
clarification  of  the  guaranteed  loan 
closing  report.  This  report  is  a  Rural 
Development  form.  All  references  to 
specific  form  numbers  have  been 
eliminated  from  the  actual  text  of  the 
Federal  Register.  The  actual  form 
numbers  will  appear  in  the  Agency 
instructions  to  our  field  employees. 
Only  the  form  names  appear  in  the 
Federal  Register. 

One  respondent  questioned  the  need 
to  require  a  parity  lien  position.  We 
agree,  the  lender  should  determine  that 
adequate  seciuity  is  obtained  for  the 
loan  and  the  Agency  can  either  concur 
or  choose  not  to  guarantee  the  loan 
accordingly.  This  requirement  has  been 
deleted. 

One  respondent  requested  that  the 
Agency  eliminate  the  test  for  credit.  The 
respondent  further  points  out  that  the 
Rural  Development  Business  and 
Industry  (B&I)  program  does  not  require 
such  a  test  for  credit  to  be  eligible  for 
a  guaranteed  loan.  The  Agency  is  bound 
by  statute  and  must  require  this  test  for 
credit.  The  B&I  program  is  exempt  from 
this  statutory  provision. 


One  respondent  suggested  that  finder 
and  packaging  fees  be  considered  an 
eligible  loan  purpose.  This  comment 
also  suggested  paying  real  estate  broker 
fees.  These  fees  are  already  paid  as  part 
of  the  sale  and  purchase.  "To  be 
consistent  with  other  Community 
Facilities  loan  programs,  the  Agency 
does  not  consider  finder  fees  necessary. 
All  Community  Programs  loans  have 
professional  and  technical  assistance 
such  as  architects,  engineers,  and 
accountants  who  provide  similar 
services.  Consequently,  the  Agency  feels 
that  paying  additional  fees  is 
unnecessary. 

One  respondent  requested 
clarification  concerning  whether  or  not 
the  preapplication  forms  are  still 
necessary  when  the  Agency  receives  an 
application  for  a  loan  guarantee  from  a 
lender  without  going  through  the 
preapplication  process.  The  Agency  will 
accept  applications  without  a 
preapplication  package. 

Servicing 

Two  respondents  strongly  suggested 
that  the  audit  requirements  should  be 
the  lender's  responsibility.  We  agree, 
based  upon  discussions  with  our  sister 
agencies  and  the  Office  of  Management 
and  Budget  (0MB),  we  have  detennined 
that  we  do  not  have  continuing 
compliance  requirements  as  described 
in  the  0MB  circular  A-133. 
Consequently,  in  the  year  that  funds  are 
received,  the  Agency  will  require  an 
audit  in  accordance  with  the  OMB 
circular  A-133.  In  subsequent  years,  the 
lender  (with  Agency  concurrence)  will 
determine  the  type  of  financial  reporting 
and  financial  audits  that  will  be 
required  for  the  duration  of  the  loan. 

One  respondent  noted  that  the  lender 
and  borrower  visits  were  omitted  and 
suggested  that  they  should  be  required 
periodically.  While  we  agree,  this  is  an 
administrative  matter  and  will  be 
addressed  in  the  Agency's  field 
instruction. 

One  respondent  wanted  to  clarify  that 
the  sale  of  one  lender  to  another  in  a 
merger  situation  did  not  constitute  a 
transfer  of  lender.  We  agree. 

One  respondent  suggested  that  we 
increase  the  amoimt  of  protective 
advances  from  $500  to  $5,000  doUars. 
This  amount  would  be  consistent  with 
other  mission  area  regulations  and 
would  be  consistent  with  inflation.  We 
agree,  the  amount  of  protective 
advances  which  the  lender  can  make 
without  Agency  concurrence  has  been 
increased  from  $500  to  $5,000. 


List  of  Subjects 

7  CFR  Part  1980 

Loan  programs — Agriculture,  Loan 
programs — Business  and  industry.  Loan 
programs — Housing  and  commimity 
development,  Rural  development 
assisance. 

7  CFR  Part  3575 

Conmiunity  facilities.  Guaranteed 
loans.  Loan  programs. 

Accordingly,  chapters  XVni  and 
XXXV,  title  7,  Code  of  Federal 
Regulations,  are  amended  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  I — Community  Programs 
Guaranteed  Loans 

§1980.801    [Amended] 

2.  Section  1980.801(b)  is  amended  by 
removing  the  words  "and  other  essential 
community"  in  the  first  sentence. 

S  1980.802    [Amended] 

3.  Section  1980.802  is  amended  by 
removing  the  definition  for 
"Commimity  facilities." 

§1980.805    [Amended] 

4.  Section  1980.805  is  amended  by 
removing  the  third  through  the  seventh 
sentences  of  the  section. 

§1980.813    [Amended] 

5.  Section  1980.813  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
revising  the  words  ",  and  other  essential 
community  facilities  providing 
essential"  to  read  "providing"  in  the 
first  sentence  and  by  removing 
paragraphs  (a)(2),  (b)(1),  and  (b)(2); 
paragraphs  (a)(3),  (b)(3),  and  (b)(4),  are 
redesignated  as  paragraphs  (a)(2),  (b)(1), 
and  (b)(2),  respectively;  and  by 
removing  the  words  "and  X-ray 
machines"  in  newly  redesignated 
paragraph  (a)(2)(i). 

§1980.814    [Amended] 

6.  Section  1980.814  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  through  (h) 
as  paragraphs  (d)  through  (g), 
respectively. 

7.  Section  1980.844  is  revised  to  read 
as  follows: 

§1980.844    Appraisal  reports. 

The  borrower  is  responsible  for  the 
acquisition  of  all  property  rights 
necessary  for  the  project  and  will 
determine  that  prices  paid  are 
reasonable  and  fair. 
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8.  Chapter  XXXV,  tiUe  7,  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  3575  to  read  as 
follows: 

PART  3575— GENERAL 

Subpart  A— Community  Programs 
Guaranteed  Loans 

Sec. 

3575.1  General. 

3575.2  Definitions. 

3575.3  Full  faith  and  credit. 

3575.4  Conditions  of  guarantee. 
3575.5-3575.7     (Reserved) 

3575.8  Access  to  lender's  records. 

3575.9  Environmental  requirements. 
3575.10-3575.11     [Reserved] 

3575.12  Inspections. 

3575.13  Appeals. 
3575.14-3575.16    (Reserved] 
3575.17    Exception  authority. 
3575.ia-3575.19    (Reserved) 
3575.20    Eligibility. 
3575.21-3575.23    (Reserved] 

3575.24  Eligible  loan  purposes. 

3575.25  Ineligible  loan  purposes. 

3575.26  [Reserved] 

3575.27  Eligible  lenders. 

3575.28  Transfer  of  lenders  or  borrowers 
(prior  to  issuance  of  Loan  Note 
Guarantee). 

3575.29  Fees  and  charges  by  lender. 

3575.30  Loan  guarantee  limitations. 
3575.31-3575.32     (Reserved] 

3575.33  Interest  rates. 

3575.34  Terms  of  loan  repayment. 
3575.35-3575.36    [Reserved] 
3575.37    Insurance  and  fidelity  bonds. 
3575.38-3575.39    (Reserved] 

3575.40  Equal  opportimity  and  Fair 
Housing  Act  requirements. 

3575.41  [Reserved] 

3575.42  Design  and  construction 
requirements. 

3575.43  Other  Federal,  State,  and  local 
requirements. 

3575.44-3575.46    [Reserved] 

3575.47  Economic  feasibility  requirements. 

3575.48  Security. 
3575.49-3575.51 "  [Reserved) 

3575.52  Processing. 

3575.53  Evaluation  of  application. 
3575.54-3575.58    [Reserved] 
3575.59    Review  of  requirements. 
3575.60-3575.62     (Reserved] 

3575.63  Conditions  precedent  to  issuance 
of  the  Loan  Note  Guarantee. 

3575.64  Issuance  of  Lender's  Agreement, 
Loan  Note  Guarantee,  and  Assignment 
Guarantee  Agreement. 

3575.65  Lender's  sale  or  assignment  of  the 
guaranteed  portion  of  loan. 

3575.66-3575.68     [Reserved] 
3575.69    Loan  servicing. 
3575.70-3575.72     [Reserved] 

3575.73  Replacement  of  loss,  theft, 
destruction,  mutilation,  or  defacement  of 
Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement. 

3575.74  [Reserved) 

3575.75  Defaults  by  borrower. 
3575.76-3575.77    (Reserved] 

3575.78  Repurchase  of  loan. 

3575.79  [Reserved] 


3575.80  Interest  rate  changes  after  loan 
closing. 

3575.81  Liquidation. 

3575.82  (Reserved) 

3675.83  Protective  advances. 

3575.84  Additional  loans  or  advances. 

3575.85  Bankruptcy. 
3575.86-3575.87    (Reserved] 

3575.88  Transfer  and  assumptions. 

3575.89  Mergers. 

3575.90  Disposition  of  acquired  property. 
3575.91-3575.93     (Reserved] 

3575.94  Determination  and  payment  of  loss. 

3575.95  Futiu«  recovery. 

3575.96  Termination  of  Loan  Note 
Guarantee. 

3575.97-3575.99     [Reserved] 
3575.100    OMB  control  number. 

SubfMrt  B— {Reserved] 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989. 

Subpart  A— Community  Programs 
Guaranteed  Loans 

§3575.1    General. 

(a)  This  subpart  contains  the 
regulations  for  Community  Programs     s 
loans  guaranteed  by  the  Agency  and       ) 
apphes  to  lenders,  holders,  borrowers,  / 
and  other  parties  involved  in  making, 
guaranteeing,  holding,  servicing,  or 
liquidating  such  loans. 

(b)  The  purpose  of  the  Community 
Programs  guaranteed  loan  program  is  to 
improve,  develop,  or  finance  essential 
community  facilities  in  rural  areas.  This 
purpose  is  achieved  through  bolstering 
the  existing  private  credit  structure 
through  the  guarantee  of  quality  loans 
which  will  provide  lasting  community 
benefits. 

§3575.2    Definitions. 

The  following  general  definitions  are 
applicable  to  the  terms  used  in  this 
subpart: 

Agency.  The  Rural  Housing  Service 
which  is  within  the  Riual  Development 
mission  area  of  the  United  States 
Department  of  Agriculjiue  or  its 
successor  agencies  with  authority 
delegated  by  the  Secretary  of 
Agriculture  to  administer  the 
Community  Facilities  programs. 

Application.  An  Agency  prescribed 
form  to  request  an  Agency  guarantee 
(available  in  any  Agency  office). 

Arm's  length  transaction.  The  sale, 
release,  or  disposition  of  assets  in  which 
the  title  to  the  property  passes  to  a 
ready,  willing,  and  able  third  party  who 
is  not  affiliated  with,  or  related  to,  and 
has  no  security,  monetary,  or 
stockholder  interest  in  the  borrower  or 
transferor  at  the  time  of  the  transaction. 

Assignment  Guarantee  Agreement. 
The  signed  agreement  among  the 
Agency,  the  lender,  and  the  holder 
setting  forth  the  terms  and  conditions  of 
an  assignment  of  the  guaranteed  portion 


of  a  loan  or  any  part  thereof  (available 
in  any  Agency  office). 

Borrower.  The  entity  that  borrows 
money  from  the  lender. 

Collateral.  Property  pledged  to  sectue 
the  guaranteed  loan. 

Community  facility  (essential).  The 
term  "facility"  as  used  in  this  subpart 
refers  to  both  the  physical  structiue 
financed  and  the  resulting  service 
provided  to  rural  residents.  An  essential 
commimity  facility  must: 

(1)  Be  a  function  customarily 
provided  by  a  local  unit  of  government; 

(2)  Be  a  public  improvement  needed 
for  the  orderly  development  of  a  rural 
community; 

(3)  Not  include  private  affairs  or 
commercial  or  business  undertakings 
(except  for  limited  authority  for 
industrial  parks); 

(4)  Be  within  the  area  of  jurisdiction 
or  operation  for  eligible  public  bodies  or 
a  similar  local  rural  service  area  of  a 
not-for-profit  corporation;  and 

(5)  Be  located  in  a  rural  area. 
Conditional  Commitment  for 

Guamntee.  The  Agency's  written 
statement  to  the  lender  that  the  material 
submitted  is  approved  subject  to  the 
completion  of  all  conditions  and 
requirements  contained  in  the 
commitment  (available  in  any  Agency 
office). 

Guaranteed  loan.  A  loan  made  and 
serviced  by  a  lender  for  which  the 
Agency  and  lender  have  entered  into  a 
Lender's  Agreement  and  for  which  the 
Agency  has  issued  a  Loan  Note 
Guarantee. 

Holder.  The  person  or  entity  (other 
than  the  lender)  who  holds  all  or  a  part 
of  the  guaranteed  portion  of  the  loan 
with  no  servicing  responsibilities.  When 
the  lender  assigns  part  or  all  of  the 
guaranteed  portion  of  the  loan  to  an 
assignee,  the  assignee  becomes  a  holder 
when  the  Assignment  Guarantee 
Agreement  is  signed  by  all  parties. 

Immediate  family.  Individuals  who 
are  closely  related  by  blood  or  by 
marriage,  or  within  the  same  household, 
such  as  a  spouse,  parent,  child,  brother, 
sister,  aunt,  imcle,  grandparent, 
grandchild,  niece,  or  nephew. 

In-house  expenses.  In-house  expenses 
include,  but  are  not  limited  to, 
employees'  salaries,  staff  lawyers,  travel, 
and  overhead. 

Insurance.  Fire,  windstorm,  lightning, 
hail,  explosion,  riot,  civil  commotion, 
aircraft,  vehicles,  smoke,  builder's  risk, 
liability,  property  damage,  flood  or 
mudslide,  worker's  compensation, 
fidelity  bond,  malpractice,  or  any 
similar  insurance  that  is  available  and 
needed  to  protect  the  security  or  that  is 
required  by  law. 
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Joint  financing.  Two  or  more  lenders 
(or  any  combination  of  lenders  and 
other  financial  sources)  making  separate 
relatively  contemporaneous  loans  to 
supply  the  funds  required  by  one 
borrower.  For  example,  such  joint 
financing  may  consist  of  the  Agency's 
financial  assistance  with  the  Economic 
Development  Administration, 
Department  of  Housing  and  Urban 
Development  (HUD),  or  other  Federal 
and  State  agencies,  and  private  and 
quasi-pubUc  financial  institutions. 

Lender.  The  person  or  organization 
making  and  responsible  for  servicing  the 
loan.  The  lender  is  also  referred  to  in 
this  subpart  as  the  applicant  who  is 
requesting  a  guarantee  during  the 
preapplication  and  application  stage  of 
processing. 

Lender's  Agreement.  The  signed 
agreement  between  the  Agency  and  the 
lender  containing  the  lender's 
responsibilities  when  the  Loan  Note 
Guarantee  is  issued  (available  in  any 
Agency  officel. 

Loan  classification  system.  The 
process  by  which  loans  are  examined 
and  categorized  by  degree  of  potential 
loss  in  the^vent  of  default. 

Loan  Note  Guarantee.  The  signed 
commitment  issued  by  the  Agency 
containing  the  terms  and  conditions  of 
the  guarantee  of  an  identified  loan 
(available  in  any  Agency  office). 

Market  value.  The  amount  for  which 
property  would  sell  for  its  highest  and 
best  use  at  a  voluntary  sale  in  an  arm's 
length  transaction. 

Note.  An  evidence  of  debt.  In  those 
instances  where  the  Agency  guarantees 
a  bond  issue,  "note"  shall  also  be 
construed  to  include  a  bond  or  other 
evidence  of  indebtedness,  as 
appropriate. 

Participation.  Sale  of  an  interest  in  a 
loan  in  which  the  lender  retains  the 
note,  collateral  securing  the  note,  and 
all  responsibility  for  loan  servicing  and 
liquidation. 

Principals  of  borrowers.  The  owners, 
officers,  directors,  entities,  and 
supervisors  directly  involved  in  the 
operation  and  management  of  the 
borrower. 

Problem  loan.  A  loan  which  is  not 
complying  with  its  terms  and 
conditions. 

Protective  advances.  Advances  made 
by  the  lender  for  the  purpose  of 
preserving  and  protecting  the  collateral 
where  the  debtor  has  failed  to,  and  will 
not  or  cannot,  meet  obligations  to 
protect  or  prese^e  collateral. 

Public  body.  A  mimicipality,  county, 
or  other  political  subdivision  of  a  State, 
special  purpose  district,  an  Indian  tribe 
on  a  Federal  or  State  reservation,  or 


another  federally  recognized  Indian 
tribe. 

Report  of  loss.  A  form  used  by  lenders 
when  reporting  a  loss  imder  an  Agency 
guarantee  (available  in  any  Agency 
office). 

Rural  and  rural  ared.  (1)  For  fiscal 
year  1999,  the  terms  "rural"  and  "rural 
area"  mean  a  city,  town,  or 
imincorporated  area  with  20,000 
inhabitants  or  less  according  to  the 
latest  decennnial  census. 

(2)  For  later  fiscal  years,  the  terms 
"rural"  and  "rural  area"  mean  a  city, 
town,  or  unincorporated  area  that  has  a 
population  of  50,000  inhabitants  or  less 
according  to  the  latest  decermial  census 
of  the  United  States,  other  than  an 
urbanized  area  immediately  adjacent  to 
a  city,  town,  or  unincorporated  area  that 
has  a  population  in  excess  of  50,000 
inhabitants. 

Service  area.  The  area  reasonably 
expected  to  be  served  by  the  facility 
being  financed  by  the  guaranteed  loan. 

State.  Any  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Republic  of  the  Marshall 
Islands,  Republic  of  Palau,  and  the 
Federated  States  of  Micronesia. 

State  Bond  Banks  and  State  Bond 
Pools.  An  entity  authorized  by  the  State 
to  issue  State  debt  instruments  and 
utilize  the  funds  received  to  finance 
essential  community  facilities. 

State  Director.  The  Rural 
Development  State  Director  or  the  staff 
member  who  has  been  delegated 
authority  to  perform  action  on  behalf  of 
the  State  Director. 

Substantive  change.  Any  change  in 
the  purpose  of  the  loan  or  any  change 
in  the  financial  condition  of  the 
borrower  or  the  collateral  which  would 
jeopardize  the  performance  of  the  loan. 

Transfer  ana  assumption.  The 
conveyance  by  a  debtor  to  an  assimiing 
party  of  the  assets,  collateral,  and 
liabilities  of  the  loan  in  return  for  the 
assuming  party's  binding  promise  to  pay 
the  outstanding  debt. 

§3575.3    Full  faith  and  credit. 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
not  contestable  except  for  fraud  or 
misrepresentation  (including  negligent 
misrepresentation)  of  which  the  lender 
or  holder  has  actual  knowledge, 
participates  in,  or  condones.  A  note 
which  provides  for  the  pajrment  of 
interest  on  interest  shall  not  be 
guaranteed  and  any  Loan'Note 
Guarantee  or  Assignment  Guarantee 
Agreement  attached  to,  or  relating  to,  a 


note  which  provides  for  pa)mient  of 
interest  on  interest  is  void.  The  Loan 
Note  Guarantee  will  not  be  enforceable 
by  the  lender  to  the  extent  any  loss  is 
occasioned  by  violation  of  usury  laws, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  the  Agency  acquires 
knowledge  of  the  foregoing.  Any  losses 
occasioned  will  not  be  enforceable  by 
the  lender  to  the  extent  that  loan  funds 
are  used  for  purposes  other  than  those 
specifically  approved  by  the  Agency  in 
its  Conditional  Commitment  for 
Guarantee.  Negligent  servicing  is 
defined  as  the  failure  to  perform  those 
services  which  a  reasonably  prudent 
lender  would  perform  in  servicing  its 
own  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only 
the  concept  of  a  failure  to  act,  but  also 
not  acting  in  a  timely  manner,  acting  in 
a  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  lender 
would  act  up  to  the  time  of  loan 
maturity,  or  until  a  final  loss  is  paid. 
The  Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement  in  the  hands  of  a 
holder  shall  not  cover  interest  accruing 
90  days  after  the  holder  has  demanded 
repurchase  by  the  lender,  nor  shall  the 
Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement  in  the  hands  of  a 
holder  cover  interest  accruing  90  days 
after  the  lender  or  Agency  has  requested 
the  holder  to  surrender  the  evidence  of 
debt  for  repurchase. 

§  3575.4    Conditions  of  guarantee. 

A  loan  guarantee  under  this  part  will 
be  evidenced  by  a  Loan  Note  Guarantee 
issued  by  the  Agency.  Each  lender  will 
also  execute  a  Lender's  Agreement. 

(a)  The  entire  loan  will  be  seciued  by 
the  same  security  with  equal  lien 
priority  for  the  guaranteed  and  non- 
guaranteed  portions  of  the  loan.  The 
non-guaranteed  portion  of  the  loan  will 
not  be  paid  first  nor  given  any 
preference  or  priority  over  the 
guaranteed  portion. 

(b)  The  lender  will  be  responsible  for 
servicing  the  entire  loan  and  will 
remain  mortgagee  or  secured  party  of 
record  notwithstanding  the  fact  that 
another  party  may  hold  a  portion  of  the 
loan. 

(c)  When  a  guaranteed  portion  of  a 
loan  is  sold  to  a  holder,  the  holder  shall 
have  all  rights  of  the  lender  under  the 
Loan  Note  Guarantee  to  the  extent  of  the 
portion  purchased.  The  lender  will 
remain  bound  by  all  the  obligations 
imder  the  Loan  Note  Guarantee, 
Lender's  Agreement,  and  Agency 
program  regulations.  If  the  Agency 
makes  a  payment  to  a  holder,  then  the 
lender  must  reimburse  the  Agency. 
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(d)  A  lender  will  receive  all  payments 
of  principal  and  interest  on  the  account 
of  the  entire  loan  and  will  promptly 
remit  to  each  holder  a  pro  rata  share, 
less  any  lender  servicing  fee. 

(e)  The  lender  may  retain  all  of  the 
unguaranteed  portion  of  the  loan  or  may 
sell  part  of  the  unguaranteed  portion  of 
the  loan  through  participation. 
However,  the  lender  is  required  to  retain 
5  percent  of  the  loan  amount  from  the 
unguaranteed  portion  in  their  portfolio. 

§§3575.5-3575.7    [Reserved] 

§3575.8    Access  to  lender's  records. 

Upon  request  by  the  Agency,  the 
lender  will  permit  representatives  of  the 
Agency  (or  other  agencies  of  the  U.S. 
Department  of  Agriculture  authorized 
by  that  Department  or  the  U.S. 
Government)  to  inspect  and  make 
copies  of  any  of  the  records  of  the 
lender  pertaining  to  the  guaranteed 
loans.  Such  inspection  and  copying  may 
be  made  during  regular  office  hours  of 
the  lender  or  at  any  other  time  the 
lender  and  the  Agency  agree  upon. 

§3575.9    Environmental  requirements. 

Requirements  for  an  environmental 
review  or  mitigation  actions  are 
contained  in  part  1940,  subpart  G,  of 
this  title.  The  lender  must  assist  the 
Agency  to  ensure  that  the  lender's 
applicant  complies  with  any  mitigation 
measures  required  by  the  Agency's 
enviroimiental  review  for  the  purpose  of 
avoiding  or  reducing  adverse 
environmental  impacts  of  construction 
or  operation  of  the  facility  financed  with 
the  guaranteed  loan.  This  assistance 
includes  ensuring  that  the  lender's 
applicant  is  to  take  no  actions  (for 
example,  initiation  of  construction)  or 
incur  any  obligations  with  respect  to 
their  proposed  imdertaking  that  would 
either  limit  the  range  of  alternatives  to 
be  considered  during  the  Agency's 
environmental  review  process  or  which 
would  have  an  adverse  effect  on  the 
environment.  If  construction  is  started 
prior  to  completion  of  the 
environmental  review  and  the  Agency  is 
deprived  of  its  opportimity  to  fulfill  its 
obligation  to  comply  with  applicable 
environmental  requirements,  the 
application  for  financial  assistance  may 
be  denied.  Satisfactory  completion  of 
the  environmental  review  process  must 
occur  prior  to  Agency  approval  of  the 
applicant's  request  or  any  commitment 
of  Agency  resources. 

§§3575.10-3575.11    [Reserved] 

§3575.12    Inspections. 

The  lender  will  notify  the  Agency  of 
any  scheduled  field  inspections  during 
construction  and  after  issuance  of  the 


Loan  Note  Guarantee.  The  Agency  may 
attend  such  field  inspections.  Any 
inspections  or  review  conducted  by  the 
Agency,  including  those  with  the 
lender,  are  for  the  benefit  of  the  Agency 
only  and  not  for  the  benefit  of  other 
parties  of  interest.  Agency  inspections 
do  not  relieve  any  parties  of  interest  of 
their  responsibilities  to  conduct 
necessary  inspections. 

§3575.13    Appeals. 

Only  the  borrower,  lender,  or  holder 
can  appeal  an  Agency  decision.  In  cases 
where  the  Agency  has  denied  or 
reduced  the  amount  of  final  loss 
payinent  to  the  lender,  the  adverse 
decision  may  be  appealed  only  by  the 
lender.  A  decision  by  a  lender  adverse 
to  the  interest  of  the  borrower  is  not  a 
decision  by  the  Agency,  whether  or  not 
concurred  in  by  the  Agency.  Appeals 
will  be  handled  in  accordance  with  the 
regidations  of  the  National  Appeals 
Division,  U.S.  Department  of 
Agriculture,  published  at  7  CFR  part  11. 

§§3575.14-3575.16    [Reserved] 

§  3575.1 7    Exception  autttority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
provided  the  Administrator  determines 
that  application  of  the  requirement  or 
provision,  or  failure  to  take  action  in  the 
case  of  an  omission,  would  adversely 
affect  the  Government's  financial 
interest.  Requests  for  exceptions  must 
be  in  writing  by  the  State  Director.  • 

§§3575.18—3575.19    [Reserved] 

§3575.20    Eligibility. 

(a)  Availability  of  credit  from  other 
sources.  The  Agency  must  determine 
that  the  borrower  is  unable  to  obtain  the 
required  credit  without  the  loan 
guarantee  from  private,  commercial,  or 
cooperative  sources  at  reasonable  rates 
and  terms  for  loans  for  similar  purposes 
and  periods  of  time.  This  determination 
shall  become  a  part  of  the  Agency 
casefile.  The  Agency  must  also 
determine  if  an  outstanding  judgment 
obtained  by  the  United  States  in  a 
Federal  Court  (other  than  the  U.S.  Tax 
Court)  has  been  entered  against  the 
borrower  or  if  the  borrower  has  an 
outstanding  delinquent  debt  with  any 
Federal  agency.  Such  judgment  or 
delinquency  shall  cause  the  potential 
borrower  to  be  ineligible  to  receive  a 
loan  guarantee  imtil  the  judgment  is 
paid  in  full  or  otherwise  satisfied  or  the 
delinquency  is  cured. 

(b)  Legal  authority  and  responsibility. 
(1)  Each  borrower  must  have,  or  will 
obtain,  the  legal  authority  necessary  to 


construct,  operate,  and  maintain  the 
proposed  facility  and  services.  They 
must  also  have  legal  authority  for 
obtaining  security  and  repaying  the 
proposed  loan. 

(2)  The  borrower  shall  be  responsible 
for  operating,  maintaining,  and 
managing  the  facility  and  services,  and 
providing  for  the  continued  availability 
and  use  of  the  facility  and  services  at 
reasonable  rates  and  terms. 

(i)  These  responsibilities  must  be 
exercised  by  the  borrower  even  though 
the  facility  may  be  operated, 
maintained,  or  managed  by  a  third  party 
imder  contract,  management  agreement, 
or  written  lease. 

(ii)  Leases  may  only  be  used  when 
this  is  the  only  feasible  way  to  provide 
the  service,  is  the  customary  practice  to 
provide  such  service  in  the  State,  and 
must  provide  for  the  borrower's 
management  control  of  the  facility. 

(iii)  Contracts,  management 
agreements,  or  leases  must  not  contain 
options  or  other  provisions  for  transfer 
of  ownership. 

(3)  The  lender  is  responsible  for 
reviewing  any  contracts,  management 
agreements,  or  leases  to  determine  that 
they  will  not  adversely  impact  the 
borrower's  repayment  ability  or  the 
security  value  of  the  guaranteed  loan. 

(c)  Borrower  (1)  A  public  body  such 
as  a  municipality,  county,  district, 
authority,  or  other  political  subdivision 
of  a  State  located  in  a  rural  area. 

(2)  An  organization  operated  on  a  not- 
for-profit  basis  such  as  an  association, 
cooperative,  or  private  corporation.  For- 
profit  corporations  operated  as  not-for- 
profit  corporations  are  ehgible 
borrowers  as  long  as  they  operate  as  a 
not-for-profit  corporation  for  the 
duration  of  their  guaranteed  loans. 
Single  member  corporations  or 
corporations  owned  or  substantially 
controlled  by  other  corporations  or 
associations  are  not  eligible 
organizations.  Before  a  loan  is  made  to 
a  borrower  other  than  a  public  body,  the 
articles  of  incorporation  or  the  loan 
agreement  will  include  a  condition 
similar  to  the  following: 

If  the  corporation  dissolves  or  ceases  to 
perform  the  community  facility  objectives 
and  functions,  the  board  of  directors  shall 
distribute  all  business  property  and  assets  to 
one  or  more  nonprofit  corporations  or  public 
bodies.  This  distribution  must  be  approved 
by  75  percent  of  the  users  or  members  and 
must  serve  the  public  welfare  of  the 
community.  The  assets  may  not  be 
distributed  to  any  members,  directors, 
stockholders,  or  others  having  financial  or 
managerial  interest  in  the  corporation. 
Nothing  herein  shall  prohibit  the  corporation 
&om  paying  its  debts. 

(3)  A  private  nonprofit  essential 
community  facility  (other  than  utilities) 
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must  have  significant  ties  with  the  local 
rural  community.  Such  ties  are 
necessary  to  ensure  to  the  greatest 
extent  possible  that  a  facility  under 
private  control  will  carry  out  a  public 
piupose  and  continue  to  primarily  serve 
rural  areas.  Ties  may  be  evidenced  by 
items  such  as: 

(i)  Association  with,  or  controlled  by, 
a  local  public  body  or  bodies  or  broadly 
based  ownership  and  controlled  by 
members  of  the  community. 

(ii)  Substantial  public  funding 
through  taxes,  revenue  bonds,  or  other 
local  government  soiuces,  or  substantial 
volimtary  community  funding  such  as 
would  be  obtained  through  a 
commimity-wide  funding  campaign. 

(4)  Indian  tribes  on  Federal  and  State 
reservations  and  other  federally 
recognized  Indian  tribes. 

[d]  Facility  location.  Fifcilities  must  be 
located  in  niral  areas,  except: 

(1)  For  utility  services  such  as  natiiral 
gas  or  hydroelectric  serving  both  rural 
and  non-nual  areas.  In  such  cases. 
Agency  funds  may  be  used  to  finance 
only  that  portion  serving  rural  areas, 
regardless  of  facility  location. 

(2)  Telecommimication  projects.  The 
part  of  the  facility  located  in  a  non-rural 
area  must  be  necessary  to  provide  the 
essential  services  to  rural  areas. 

(e)  Facilities  for  public  use.  All 
facilities  financed  imder  the  provisions 
of  this  subpart  shall  be  for  public 
purposes. 

(1)  Facilities  wiU  be  installed  to  serve 
any  user  within  the  service  area  who 
desires  service  and  can  be  feasibly  and 
legally  served. 

(2)  In  no  case  will  boundaries  for  the 
proposed  service  area  be  chosen  in  such 
a  way  that  any  user  or  area  will  be 
excluded  because  of  race,  color, 
religion,  sex,  marital  status,  age, 
disability,  or  national  origin.  This  does 
not  preclude: 

(i)  Financing  or  constructing  projects 
in  phases  when  it  is  not  practical  to 
finance  or  construct  the  entire  project  at 
one  time,  and 

(ii)  Financing  or  constructing  facilities 
where  it  is  not  economically  feasible  to 
serve  th^ntire  area,  provided  economic 
feasibility  is  determined  on  the  basis  of 
the  entire  system  or  facility  and  not  by 
considering  the  cost  of  separate 
extensions  to,  or  parts  thereof. 
Additionally,  the  borrower  must 
publicly  announce  a  plan  for  extending 
service  to  areas  not  initially  receiving 
service.  Also,  the  borrower  must 
provide  written  notice  to  potential  users 
located  in  the  areas  not  to  be  initially 
served. 

(3)  The  lender  will  determine  that, 
when  feasible  and  legally  possible, 
inequities  within  the  proposed  project's 


service  area  for  the  same  type  service 
proposed  (i.e.,  gas  distribution  system) 
will  be  remedied  by  the  owner  on,  or 
before,  completion  of  the  project. 
Inequities  are  defined  as  unjustified 
variations  in  availability,  adequacy,  or 
quality  of  service.  User  rate  schedules 
for  portions  of  existing  systems  or 
facilities  that  were  developed  under 
different  financing,  rates,  terms,  or 
conditions  do  not  necessarily  constitute 
inequities. 

§§3575.21—3575.23    [Reserved] 

§  3575.24    Eligible  loan  purposes. 

(a)  Funds  may  be  used  to  construct, 
enlarge,  extend,  or  otherwise  improve 
other  essential  community  facilities 
providing  essential  service  primarily  to 
rural  residents  and  rural  businesses. 

(1)  Essential  community  facilities 
include,  but  are  not  limited  to: 

(i)  Fire,  rescue,  and  public  safety, 

(ii)  Health  services, 

(iii)  Community,  social,  or  cidtural 
services, 

(iv)  Transportation  facilities  such  as 
streets,  roads,  and  bridges, 

(v)  Telecommunication  equipment, 

(vi)  Hydroelectric  generating  facilities 
and  related  cormecting  systems  and 
appurtenances  only  when  not  eligible 
for  financing  under  the  authorities  of 
the  Rural  Utilities  Service.  Funds  may 
not  be  used  to  finance  other  types  of 
electrical  generating  or  transmitting 
facilities, 

(vii)  Supplemental  and  supporting 
structiues  for  other  rural  electrification 
or  telephone  systems  (including 
facilities  such  as  headquarters  and  office 
buildings,  storage  facilities,  and 
maintenance  shops)  oiJy  when  not 
eligible  for  financing  imder  the 
authorities  of  the  Rural  Utilities  Service, 

(viii)  Natiual  gas  distribution  systems, 

(ix)  Industrial  park  sites  (but  only  to 
the  extent  of  land  acquisition  and 
necessary  site  preparation)  including 
access  ways  and  utility  extensions  to 
and  throughout  the  site.  Fimds  may  not 
be  used  in  connection  with  industrial 
parks  to  finance  on-site  utility  systems 
or  business  and  industrial  buildings, 
and 

(x)  Recreational  facilities. 

(2)  Otherwise  improve  includes,  but  is 
not  limited  to,  the  following: 

(i)  The  purchase  of  major  equipment 
(such  as  telecommunication  equipment 
and  X-ray  machines)  which  will  in 
themselves  provide  an  essential  service 
to  rural  residents, 

(ii)  The  purchase  of  existing  facilities, 
when  necessary,  either  to  improve  or  to 
prevent  a  loss  of  service,  and 

(iii)  Payment  of  tap  fees  and  other 
utility  connection  charges  as  provided 
in  utility  purchase  contracts. 


(b)  Funds  also  may  be  used: 

(1)  To  construct  or  relocate  public 
buildings,  roads,  bridges,  fences,  or 
utilities  and  to  make  other  public 
improvements  necessary  to  the 
successful  operation  or  protection  of 
facilities  audiorized  by  paragraph  (a)  of 
this  section. 

(2)  To  relocate  private  buildings, 
roads,  bridges,  fences,  or  utilities,  and 
other  private  improvements  necessary  to 
the  successful  operation  or  protection  of 
fecilities  authorized  in  paragraph  (a)  of 
this  section. 

(3)  To  pay  the  following  expenses  (but 
only  when  such  expenses  are  a 
necessary  part  of  a  loan  to  finance 
facilities  authorized  in  paragraph  (a)  of 
this  section): 

(i)  Reasonable  fees  and  costs  such  as 
origination  fee,  loan  guarantee  fee,  legal, 
engineering,  architectural,  fiscal 
advisory,  recording,  environmental 
impact  analyses,  archaeological  surveys, 
possible  salvage  or  other  mitigation 
measures,  planning  and  establishing  or 
acquiring  rights. 

(li)  Interest  on  loans  until  the  facility 
is  self-supporting,  but  not  for  more  than 
2  years  unless  a  longer  period  is 
approved  by  the  Agency;  interest  on 
loans  secured  by  general  obligation 
bonds  imtil  tax  revenues  are  available 
for  payment,  but  not  for  more  than  2 
years  luiless  a  longer  period  is  approved 
by  the  Agency's  National  Office;  and 
interest  on  interim  financing. 

(iii)  Costs  of  acquiring  interest  in 
land;  rights  such  as  water  rights,  leases, 
permits,  rights-of-way,  and  other 
evidence  of  land  or  water  control 
necessary  for  development  of  the 
facility. 

(iv)  Purchasing  or  renting  equipment 
necessary  to  install,  maintain,  extend, 
protect,  operate,  or  utilize  facilities. 

(v)  Initial  operating  expenses  for  a 
period  ordinarily  not  exceeding  1  year 
when  the  borrower  is  unable  to  pay 
such  expenses. 

(vi)  Refinancing  debts  incurred  by,  or 
on  behalf  of,  a  commimity  when  all  of 
the  following  conditions  exist: 

(A)  The  debts  being  refinanced  are 
less  than  50  percent  of  the  total  loan, 

(B)  The  debts  were  incurred  for  the 
facility  or  service  being  financed  or  any 
part  thereof  (such  as  interim  financing, 
construction  expenses,  etc.),  and 

(C)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  debts  so  that  a  sound 
basis  will  exist  for  making  a  loan. 

(4)  To  pay  obligations  for  construction 
incurred  prior  to  filing  a  preapplication 
and  application  with  the  Agency. 
Construction  work  must  not  be  started 
(and  obligations  for  such  work  or 
materials  must  not  be  inciured)  before 
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the  Conditional  Commitment  for 
Guarantee  is  issued.  If  there  are 
compelling  reasons  for  proceeding  with 
construction  before  the  Conditional 
Commitment  for  Guarantee  is  issued, 
lenders  may  request  Agency  approval  to 
pay  such  obligations  and  not  jeopardize 
a  guarantee  from  the  Agency.  Such 
request  must  comply  with  the  following: 

(i)  Provide  conclusive  evidence  that 
the  contract  was  entered  into  without 
intent  to  circumvent  the  Agency 
regulations.  However,  the  Agency  is  not 
required  or  obligated  to  pay  a  loss 
unless  a  written  guarantee  is  issued, 

(ii)  Modify  the  outstanding  contract  to 
conform  with  the  provisions  of  this 
subpart.  Where  this  is  not  possible, 
modifications  will  be  made  to  the  extent 
practicable  and,  as  a  miniTnnm,  the 
contract  must  comply  with  all  State  and 
local  laws  and  regulations  as  well  as 
statutory  requirements  and  executive 
orders  related  to  the  Agency  financing. 
When  construction  is  complete  and  it  is 
impracticable  to  modify  the  contract, 
the  borrower  and  lender  must  provide 
the  certification  required  by  paragraph 
(b)(4)(iii)  of  this  section, 

(iii)  Provide  a  certification  by  an 
engineer  or  architect  that  any 
construction  performed  complies  fully 
with  the  plans  and  specifications,  and 

(iv)  The  borrower  and  the  contractor 
must  have  complied  with  all  statutory 
and  executive  order  requirements 
related  to  Agency  financing  for 
construction  already  performed  even 
though  the  requirements  may  not  have 
been  included  in  the  contract 
documents. 

§3575.25    Ineligible  loan  purposes. 

Loan  funds  may  not  be  used  to 
finance: 

(a)  Properties  to  be  used  for 
commercial  rental  when  the  borrower 
has  no  control  over  tenants  and  services 
offered  except  for  industrial-site 
infrastructure  development, 

(b)  Facilities  primarily  for  the  purpose 
of  housing  Federal  or  State  agencies, 

(c)  Community  antenna  television 
services  or  facilities, 

(d)  Telephone  systems, 

(e)  Facilities  which  are  not  modest  in 
size,  design,  and  cost,  . 

(f)  Finder's  and  packager's  fees, 

(g)  Projects  located  within  the  Coastal 
Barriers  Resomce  System  that  do  not 
qualify  for  an  exception  as  defined  in 

'  section  6  of  the  Coastal  Barriers 
Resource  Act,  16  U.S.C.  3501  et  seq. 
{available  in  any  Agency  office), 

(h)  New  combined  sanitary  and  storm 
water  sewer  facilities,  or 

(i)  Projects  that  are  located  in  a 
special  flood  or  mudslide  hazard  area  as 
designated  by  the  Federal  Emergency 


Management  Agency  in  a  community 
that  is  not  participating  in  the  National 
Flood  Insurance  Program. 

§3575.26    [Ressrved] 

§3575.27    Eligible  lenders. 

(a)  Eligible  lenders.  Eligible  lenders 
(as  defined  in  this  section)  may 
participate  in  the  loan  guarantee 
program.  These  lenders  must  be  subject 
to  credit  examination  and  supervision 
by  an  appropriate  agency  of  the  United 
States  or  a  State  that  supervises  and 
regulates  credit  institutions.  A  lender 
must  have  the  capability  to  adequately 
service  loans  for  which  a  guarantee  is 
requested.  Eligible  lenders  are: 

(1)  Any  Federal  or  State  chartered 
bank  or  savings  and  loan  association; 

(2)  Any  mortgage  company  that  is  a 
part  of  a  bank  holding  company; 

(3)  Bank  for  Cooperatives,  National 
Riural  Utilities  Cooperative  Finance 
Corporation,  Farm  Credit  Bank  of  the 
Federal  Land  Bank,  or  other  Farm  Credit 
System  institution  with  direct  lending 
authority  authorized  to  make  loans  of 
the  type  guaranteed  by  this  subpart; 

(4)  An  insurance  company  regulated 
by  a  State  or  National  insurance 
regulatory  agency; 

(5)  State  Bond  Banks  or  State  Bond 
Pools;  and 

(6)  Other  lenders  that  possess  the 
legal  powers  necessary  and  incidental  to 
making  and  servicing  guaranteed  loans 
involving  community  development-type 
projects.  These  lenders  must  also  be 
subject  to  credit  examination  and 
supervision  by  either  an  appropriate 
agency  of  the  United  States  or  a  State 
that  supervises  and  regulates  credit 
institutions  and  provide  documentation 
acceptable  to  the  Agency  that  they  have 
the  ability  to  service  the  loan.  Lenders 
under  this  category  must  be  approved 
by  the  National  Office  prior  to  the 
issuance  of  the  loan  guarantee. 

(b)  Conflict  of  interest.  When  the 
lender's  officers,  stockholders,  directors, 
or  partners  (including  their  immediate 
families)  or  the  borrower,  its  officers, 
stockholders,  directors,  or  partners 
(including  their  immediate  families) 
own,  or  have  management 
responsibilities  in  each  other,  the  lender 
must  disclose  such  business  or 
ownership  relationships.  The  Agency 
will  determine  if  such  relationships  are 
likely  to  result  in  a  conflict  of  interest. 
This  does  not  preclude  lender  officials 
fitim  being  on  the  borrower's  board  of 
directors. 

§3575.28    Transfer  of  lenders  or  borrowers 
(prior  to  issuance  of  Loan  Note  Guarantee). 

(a)  Prior  to  issuance  of  the  loan 
guarantee,  the  Agency  may  approve  the 
transfer  of  an  outstanding  Conditional 


Commitment  for  Guarantee  bom  the 
present  lender  to  a  new  eligible  lender, 
provided: 

(1)  The  former  lender  states  in  writing 
why  it  does  not  wish  to  continue  to  be 
the  lender  for  this  project; 

(2)  No  substantive  changes  in 
ownership  or  control  of  the  borrower 
has  occurred; 

(3)  No  substantive  changes  in  the 
borrower's  written  plan,  scope  of  work, 
or  changes  in  the  purpose  or  intent  of 
the  project  has  occurred;  and 

(4)  No  substantive  changes  in  the  loan 
agreement  or  Conditional  Commitment 
for  Guarantee  are  required. 

(b)  The  substitute  lender  must  execute 
a  new  application  for  loan  and 
guarantee  (available  in  any  Agency 
office). 

(c)  If  approved,  the  Agency  will  issue 
a  letter  of  amendment  to  the  original 
Conditional  Commitment  for  Guarantee 
reflecting  the  new  lender  who  will 
acknowledge  acceptance  of  the  offer  in 
writing. 

(d)  Once  the  Conditional  Commitment 
for  Guarantee  is  issued,  the  Agency  will 
not  approve  any  substitution  of 
borrowers,  including  changes  in  the 
form  of  the  legal  entity.  Exceptions  to  a 
change  in  the  legal  entity  may  be 
requested  when  the  original  borrower  is 
replaced  with  substantially  the  same 
individuals  or  officers  with  the  same 
interest  as  originally  approved. 

§3575^    Fees  and  charges  by  lender. 

(a)  Routine  charges  and  fees.  The 
lender  may  estabUsh  the  charges  and 
fees  for  the  loan,  provided  they  do  not 
exceed  those  charged  other  borrowers 
for  similar  types  of  transactions. 
"Similar  types  of  transactions"  mean 
those  transactions  involving  the  same 
type  of  loan  for  which  a  non-guaranteed 
loan  borrower  would  be  assessed 
charges  and  fees. 

(b)  Late  payment  fees.  Late  payment 
charges  will  not  be  covered  by  the  Loan 
Note  Guarantee.  Such  charges  may  not 
be  added  to  the  principal  and  interest 
due  under  any  guaranteed  note.  Late 
payment  charges  may  be  made  only  if: 

(1)  They  are  routinely  made  by  the 
lender  in  all  types  of  loan  transactions; 

(2)  Payment  has  not  been  received 
within  the  customary  timefi-ame 
allowed  by  the  lender;  or 

(3)  The  lender  agrees  with  the 
borrower,  in  writing,  that  the  rate  or 
method  of  calculating  the  late  payment 
charges  will  not  be  changed  to  increase 
charges  while  the  Loan  Note  Guarantee 
is  in  effect. 

(c)  Guarantee  fees.  The  guar?jiteed 
loan  fee  will  be  the  applicable  guarantee 
fee  rate  multiplied  by  the  principal  loan 
amount  multiplied  by  the  percent  of 
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guarantee.  The  one-time  guarantee  fee  is 
paid  when  the  Loan  Note  Guarantee  is 
issued. 

(1)  The  fee  will  be  paid  to  the  Agency 
by  the  lender  and  is  nonretumable.  The 
lender  may  pass  the  fee  to  the  borrower. 

(2)  The  guarantee  fee  rates  are 
available  in  any  Agency  office. 

§3575.30    Loan  guarantee  limitations. 

The  percentage  of  guarantee,  up  to  the 
maximum  allowed  by  this  section,  is  a 
matter  for  negotiation  between  the 
lender  and  the  Agency. 

(a)  The  maximum  guarantee  is  90 
percent  of  eligible  loss. 

(b)  The  lender  will  retain  a  minimum 
of  5  percent  of  the  total  loan  amount. 
The  retained  amount  must  be  from  the 
unguaranteed  portion  of  the  loan  and 
cannot  be  participated  to  another 
lender. 

if  3575.31— 3575.32    [ReservwJ] 

§3575.33    Interest  rates. 

(a)  General.  Rates  will  be  negotiated 
between  the  lender  and  the  borrower. 

They  may  be  either  fixed  or  variable 
rates.  Interest  rates  will  be  those  rates 
customarily  charged  borrowers  in 
similar  circumstances  in  the  ordinary 
coiuse  of  business  and  are  subject  to 
Agency  review  and  approval. 

•(b)  Variable  rate  publication.  A 
variable  interest  rate  must  be  tied  to  a 
base  rate  published  periodically  in  a 
recognized  national  or  regional  financial 
publication  specifically  agreed  to  by  the 
lender  and  borrower.  Such  an  agreement 
must  be  documented  in  the  borrower  or 
lender  loan  agreement. 

(1)  Interest  rate  caps  and  incremental 
adjustment  limitations  will  also  be 
negotiated  between  the  lender  and  the 
borrower.  Notice  of  any  interest  rate 
change  proposed  by  the  lender  should 
allow  a  sufficient  time  period  for  the 
borrower  to  obtain  any  required  State  or 
other  regulatory  approval  and  to 
implement  any  user  rate  adjustments 
necessary  as  a  result  of  the  interest  rate 
change.  The  intervals  between  interest 
rate  adjustments  will  be  specified  in  the 
loan  agreement  (but  not  more  often  than 
quarterly). 

(2)  The  lender  must  incorporate 
within  the  variable  rate  note,  the 
provision  for  adjustment  of  payments 
coincident  with  an  interest  rate 
adjustment.  This  will  ensiue  the 
outstanding  principal  balance  is 
properly  amortized  within  the 
prescribed  loan  maturity  and  eliminate 
the  possibility  of  a  balloon  payment  at 
the  end  of  the  loan. 

(c)  Changes.  Any  change  in  the 
interest  rate  between  the  date  of 
issuance  of  the  Conditional 


Commitment  for  Guarantee  and  before 
the  issuance  of  the  Loan  Note  Guarantee 
must  be  approved  by  the  Agency. 
Approval  of  such  change  will  be  shov^m 
as  an  amendment  to  the  Conditional 
Commitment  for  Guarantee. 

(d)  Different  rates  on  guaranteed  and 
unguaranteed  portion  of  the  loan.  It  is 
permissible  to  have  one  interest  rate  on 
the  guaranteed  portion  of  the  loan  and 
anodier  interest  rate  on  the 
unguaranteed  portion  of  the  loan, 
provided  the  lender  and  borrower  agree, 
and: 

(1)  The  rate  on  the  unguaranteed 
portion  does  not  exceed  that  currently 
being  charged  on  loans  for  similar 
piuposes  to  borrowers  luider  similar 
circumstances;  and, 

(2)  The  rate  on  the  guaranteed  portion 
of  the  loan  will  not  exceed  the  rate  on 
the  imguaranteed  portion.  This 
requirement  does  not  apply  when  the 
unguaranteed  rate  is  variable  and  the 
guaranteed  portion  is  fixed. 

(e)  Multi-rates.  When  midti-rates  are 
used,  the  lender  will  provide  the 
Agency  with  the  overall  effective 
interest  rate  for  the  entire  loan.  Multi- 
rate  loans  may  be  either  fixed,  variable, 
or  a  combination  of  fixed  and  variable. 
When  a  combination  of  fixed  and 
variable  interest  rates  are  used,  the 
interest  rate  for  the  unguaranteed 
portion  will  not  be  lower  than  the 
guaranteed  portion  of  the  loan. 

§  3575.34    Terms  of  loan  repayment 

(a)  General.  Principal  and  interest  on 
the  loan  will  be  due  and  payable  as 
provided  in  the  note  except,  any  interest 
accrued  as  the  result  of  the  borrower's 
default  on  the  guaranteed  loan  over  and 
above  that  which  would  have  accrued  at 
the  note  rate  on  the  guaranteed  loan  will 
not  be  guaranteed  by  the  Agency.  The 
lender  will  structure  repayments  as 
established  in  the  loan  agreement 
between  the  lender  and  borrower. 
Ordinarily,  such  installments  will  be 
scheduled  for  payment  as  agreed  upon 
by  the  lender  and  borrower  on  terms 
that  reasonably  ensine  repayment  of  the 
loan.  However,  the  first  installment  to 
include  a  repayment  of  principal  may  be 
scheduled  for  payment  after  the  project 
is  operable  and  has  begim  to  generate 
income.  Such  installment  must  be  due 
and  payable  within  3  years  from  the 
date  of  the  note  and  at  least  annually 
thereafter.  Interest  will  be  due  at  least 
annually  from  the  date  of  the  note. 
Monthly  payments  will  be  required 
except  for  borrowers  with  income 
limited  to  less  frequent  intervals. 

(b)  Term  length.  The  maximiun  time 
allowable  for  final  matiu-ity  for  a 
guaranteed  CP  loan  will  be  limited  to 


the  useful  life  of  the  facility,  not  to 
exceed  40  years. 

(c)  Balloon  payments.  The  principal 
balance  should  be  properly  amortized 
within  the  prescribed  loan  maturity.  , 
Balloon  payments  at  the  end  of  the  loan 
£ire  prohibited. 

§§3575.35—3575.36    [Reserved] 

§  3575.37    Insurance  and  fidelity  t>onds. 

The  lender  must  provide  evidence 
that  the  borrower  has  adequate 
insurance  and  fidelity  bond  coverage  by 
loan  closing  or  start  of  construction, 
whichever  occurs  first.  Adequate 
coverage  must  be  maintained  for  the  life 
of  the  loan  and  is  subject  to  Agency 
review  and  approval.  ' 

§§3575.38—3575.39    [Reserved] 

§3575.40    Equal  opportunity  and  Fair 
Housing  Act  requirements. 

(a)  Equal  Credit  Opportunity  Act.  The 
lender  will  comply  with  the 
requirements  of  title  V  of  the  Equal 
Credit  Opportimity  Act  (15  U.S.C.  1691 
et  seq.).  (See  the  Federal  Reserve  Board 
Regulation,  12  CFR  part  202.) 

(b)  Fair  Housing  Act.  Certain  housing- 
related  projects  such  as  nursing  homes, 
group  hipmes,  or  assisted-living  facilities 
must  comply  with  the  requirements  of 
the  Fair  Housing  Act  (42  U.S.C.  3601  et 
seq.).  This  includes  completion  of  an 
Affirmative  Fair  Housing  Marketing 
Plan  and  compliance  with  the  Housing 
and  Urban  Development  accessibility 
guidelines  except  for  areas  open  to  the 
public  which  are  covered  by  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12181  et  seq.].  The  lender  will 
determine  that  the  borrower  has  a  valid 
plan  in  effect  at  all  times. 

§3575.41    [Reserved] 

§  3575.42    Design  and  construction 
requirements. 

The  lender  will  provide  the  Agency 
with  a  written  certification  at  the  end  of 
construction  that  all  funds  were  utilized 
for  authorized  purposes.  The  borrower 
and  the  lender  will  authorize  designs 
and  plans  based  upon  the  preliminary 
architectural  and  engineering  reports  or 
plans  approved  by  the  lender  and 
concurred  in  by  the  Agency.  The 
borrower  will  take  into  consideration 
any  lender  or  Agency  comments  when 
the  facility  is  being  designed. 

(a)  Architectural  and  engineering 
practices.  All  project  facilities  must  be 
designed  utilizing  accepted 
architectural  and  engineering  practices 
and  must  conform  to  applicable  Federal, 
State,  and  local  codes  and  requirements. 
The  lender  must  ensure  that  the 
planned  project  will  be  completed 
within  the  available  funds  and,  once 
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completed,  will  be  suitable  for  the 
borrower's  needs. 

(b)  Construction  monitoring.  The 
lender  will  monitor  the  progress  of 
construction  and  undertake  the  reviews 
and  inspections  necessary  to  ensure  that 
construction  proceeds  in  accordance 
with  the  approved  plans,  specifications, 
and  contract  docxunents  and  that  funds 
are  used  for  eligible  project  costs.  The 
lender  must  expeditiously  report  any 
problems  in  project  development  to  the 
Agency. 

(c)  Equal  employment  opportunities. 
For  all  construction  contracts  in  excess 
of  $10,000,  the  contractor  must  comply 
with  Executive  Order  11246  entitled 
"Equal  Employment  Opportimity"  as 
amended  and  as  supplemented  by 
applicable  Department  of  Labor 
regulations  {41  CFR  part  60-1).  The 
borrower  and  lender  are  responsible  for 
ensuring  that  the  contractor  complies 
with  these  requirements. 

(d)  Americans  with  Disabilities  Act. 
Community  Facilities  loans  which 
involve  the  construction  of,  or  addition 
to,  facilities  that  accommodate  the 
public  and  commercial  facilities  as 
defined  by  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12181— ef 
seq.)  must  comply  with  that  Act.  The 
lender  and  borrower  are  responsible  for 
compUance. 

§  3575.43    Other  Federal,  State,  and  local 
requirements. 

In  addition  to  the  specific 
requirements  of  this  subpart  and 
beginning  on  the  date  of  issuance  of  the 
Loan  Note  Guarantee,  proposals  for 
facilities  financed  in  whole  or  in  part 
with  a  loan  guaranteed  by  the  Agency 
will  be  coordinated  with  all  appropriate 
Federal,  State,  and  local  agencies. 
Borrowers  and  lenders  will  be  required 
to  comply  with  any  Federal,  State,  or 
local  laws  or  regulatory  commission 
rules  which  are  in  existence  and  which 
ciffect  the  project  including,  but  not 
limited  to: 

(a)  Organization  and  authority  to 
design,  construct,  develop,  operate,  and 
maintain  the  proposed  facilities; 

fb)  Borrowing  money,  giving  seciuity, 
and  i^ising  revenues  for  repaynjent; 

(c)  Landuse  zoning; 

(d)  Health,  safety,  and  sanitation 
standards;  and 

(e)  Protection  of  the  environment  and 
consumer  affairs. 

§§3575.44-3575.46    [Reserved] 

§  3575.47    Economic  feasibility 
requirements. 

All  projects  financed  under  the 
provisions  of  this  section  must  be  based 
on  taxes,  assessments,  revenues,  fees,  or 
other  sources  of  revenues  in  an  amount 


siifficient  to  provide  for  facility 
operation  and  maintenance,  a 
reasonable  reserve,  and  debt  payment. 
Other  sources  of  revenue  or  guarantors 
are  particularly  important  in 
considering  the  feasibility  of  recreation- 
tjrpe  loans.  The  lender  is  responsible  for 
determining  the  credit  quality  and 
economic  feasibility  of  the  proposed 
loan  and  must  address  all  elements  of 
the  credit  quality  in  a  written  financial 
feasibility  analysis  which  includes 
adequacy  of  equity,  cash  flow,  security, 
history,  and  management  capabilities. 
Financial  feasibility  reports  must  take 
into  consideration  any  interest  rate 
adjustment  which  may  be  instituted 
under  the  terms  of  the  note.  The 
lender's  financial  credit  analysis  may 
also  serve  as  the  feasibility  analysis 
when  sufficient  evidence  is  included  to 
determine  economic  feasibility  as  well 
as  financial  viability. 

(a)  Financial  feasibility.  The  borrower, 
lender,  or  other  quafified  entity  must 
prepare  the  financial  feasibility  analysis 
(suggested  financial  feasibility 
guidelines  are  available  in  any  Agency 
office)  in  the  following  instances: 

(1)  Facilities  primarily  used  for  fire 
and  rescue  services; 

(2)  Facilities  that  are  not  dependent 
on  facility  revenues  for  debt  payment; 

(3)  Loans  of  less  than  $500,000;  or 

(4)  Projects  in  which  the  borrower  has 
operated  similar  facilities  on  a 
financially  successful  basis. 

(b)  Utility  projects.  The  borrower's 
consulting  engineer  may  complete  the 
financial  feasibility  analysis  for  utihty 
systems. 

(c)  Other  community  facilities. 
Financial  feasibility  reports  for  all  other 
facilities  must  be  prepared  by  a 
qualified  entity  not  having  a  direct 
interest  in  the  management  of  the 
facility.  The  lender  may  prepare  the 
feasibility  study  if  qualified  staff  is 
available. 

(d)  Exceptions.  The  Agency  loan 
approval  official  may  exempt  the  lender 
bom  the  requirement  for  an 
independent  financial  feasibility  report 
(when  requested  by  the  borrower  and 
the  lender)  provided  the  approval 
official  determines  that  the  financial 
feasibility  analysis  prepared  by  the 
borrower  fairly  represents  the  financial 
feasibihty  of  the  facility  and  the 
financial  feasibility  analysis  contains  an 
accurate  projection  of  the  usage, 
revenues,  and  expenses  of  the  facility. 

(e)  Insufficient  information.  When  the 
lender  or  Agency  has  insufficient 
information  to  determine  the  borrower's 
repayment  ability,  an  independent 
feasibility  analysis  is  required. 


§3575.48    Security. 

(a)  Lender  responsibility.  The  lender 
is  responsible  for  obtaining  and 
maintaining  proper  and  adequate 
secimty  to  protect  the  interest  of  the 
lender,  the  holder,  and  the  Government. 

(b)  Type  of  security.  Security  must  be 
of  such  a  nature  that  repayment  of  the 
loan  is  reasonably  ensiu«d  when 
considered  with  the  integrity  and  ability 
of  project  management,  soimdness  of 
the  project,  and  the  borrower's 
prospective  earnings.  The  security  may 
include,  but  is  not  limited  to,  the 
following:  General  obligation  bonds, 
revenue  bonds,  pledge  of  taxes  or 
assessments,  assignment  of  facility 
revenue,  land,  easements,  rights-of-way, 
water  rights,  buildings,  machinery, 
equipment,  accoimts  receivable, 
contracts,  cash,  or  other  accounts  or 
assignments  of  leases  or  leasehold 
interest. 

(c)  Separate  security.  All  security 
must  secure  the  entire  loan.  The  lender 
will  not  take  separate  security  to  seciue 
only  the  imguaranteed  portion  of  the 
loan.  The  lender  will  not  require 
compensating  balances  or  certificates  of 
deposit  as  a  means  of  eliminating  the 
lender's  exposure  on  the  unguaranteed 
portion  of  the  loan. 

§§3575.49—3575.51    [Reserved] 

§3575.52    ProcMsing. 

(a)  Preapplications.  (1)  The 
preapplication  package  must  be 
submitted  either  alone  or  the  necessary 
information  may  be  submitted 
simultaneously  with  the  application. 
The  preapplication  package  will 
contain: 

(i)  An  Application  for  Federal 
Assistance  on  a  form  provided  by  the 
Agency  (available  in  any  Agency  office); 

(ii)  State  intergovernmental  or  other 
type  review  comments  and 
recommendations  for  the  borrower's 
project  (clearinghouse  comments,  if 
applicable); 

(iii)  Supporting  documentation 
necessary  to  make  an  eligibility 
determination  such  as  financial 
statements,  audits,  copies  of 
organizational  documents,  existing  debt 
instruments,  etc.;  and 

(iv)  Documentation  of  lender 
eligibility  in  accordance  with  §  3575.27. 

(2)  If  the  Agency  determines  that  the 
project  may  meet  requirements  and  is 
likely  to  be  funded,  the  lender  must 
submit  a  complete  application  if  it  has 
not  previously  submitted  one.  The 
Agency  must  do  an  environmental 
review  before  further  processing  will  be 
completed. 

(b)  Applications.  Contents  of 
application  package: 
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(1)  Application  for  Loan  and 
Guarantee  on  a  form  prescribed  by  the 
Agency  {available  in  any  Agency  office); 

(2)  Proposed  loan  agreement; 

(3)  Request  for  Environmental 
Information  (available  in  any  Agency 
office); 

(4)  Preliminary  architectural  or 
engineering  report; 

(5)  Cost  estimates; 

(6)  Appraisal  reports  (as  appropriate); 

(7)  Credit  reports; 

(8)  Financial  feasibility  analysis  and 
report;  and 

(9)  Any  additional  information 
required. 

§  3575.53    Evaluation  of  application. 

If  the  Agency  determines  that  the 
borrower  is  eligible,  the  proposed  loan 
is  for  an  eligible  purpose,  there  is 
reasonable  assurance  of  repayment. 
abiUty,  sufficient  collateral  and  equity 
exists,  the  proposed  loan  complies  with 
all  applicable  statutes  and  regulations, 
the  environmental  review  is  complete 
and  considered  in  determining 
compliance,  and  adequate  funds  are 
available,  the  Agency  will  provide  the 
lender  and  the  borrower  with  the 
Conditional  Commitment  for  Guarantee, 
listing  all  conditions  for  the  guarantee. 
Applicable  requirements  will  include 
the  following: 

(a)  Approved  use  of  guaranteed  loan 
funds  (source  and  use  of  funds); 

(b)  Rates  and  terms  of  the  loan; 

(c)  Scheduling  of  payments; 

(d)  Number  of  customers; 

(e)  Secimty  and  lien  priority; 

(f)  Appraisals; 

(g)  Insurance  and  bonding; 
(h)  Financial  reporting; 

(i)  Equal  opportunity  and 
nondiscrimination; 

(j)  Envirorunent  or  mitigation; 

(k)  Americans  with  Disabilities  Act; 

(1)  By-laws  and  articles  of 
incorporation  changes;  and 

(m)  Other  requirements  necessary  to 
protect  the  Government. 

§§3575.54-3575.58    [Reserved] 

§  3575.59    Review  of  requirements. 

(a)  Lender  and  borrower.  The  lender 
and  borrower  must  complete  and  sign 
the  Acceptance  of  Conditions  and  return 
a  copy  to  the  Agency  as  soon  as 
possible.  Notwithstanding  the  preceding 
sentence,  if  certain  conditions  cannot  be 
met,  the  lender  and  borrower  may 
propose  alternate  conditions  for  Agency 

■  consideration. 

(b)  Canceiiation.  If  the  lender  decides 
at  any  time  after  receiving  a  Conditional 
Commitment  for  Guarantee  that  it  no 
longer  wants  a  guarantee,  the  lender 
must  immediately  advise  the  Agency  of 
the  cancellation. 


(c)  Modifications.  The  lender  agrees 
that  once  the  Conditional  Commitment 
for  Guarantee  is  issued  and  accepted  by 
the  lender  and  borrower,  it  will  not  be 
modified  as  to  the  scope  of  the  project, 
overall  facility  concept,  project  purpose, 
use  of  proceeds,  or  other  terms  and 
conditions. 

§§3575.60-3575.62    [Reserved] 

§  3575.63    Conditions  precedent  to 
issuance  of  the  Loan  Note  Guarantee. 

The  Loan  Note  Guarantee  will  not  be 
issued  until: 
(a)  The  lender  certifies  that: 

(1)  No  changes  have  been  made  in  the 
lender's  loan  conditions  and 
requirements  since  the  issuance  of  the 
Conditional  Commitment  for  Guarantee 
except  those  approved  in  the  interim  by 
the  Agency  in  writing. 

(2)  All  planned  property  acquisition 
has  been  completed  and  all 
development  has  been  substantially 
completed  in  accordance  with  plans, 
specifications,  and  applicable  building 
codes.  No  costs  have  exceeded  the 
amoimts  approved  by  the  lender  and  the 
Agency. 

(3)  Required  insurance  is  in  effect. 

(4)  All  equal  opportujiity  and  Fair 
Housing  Plan  requirements  have  been 
met. 

(5)  The  loan  has  been  properly  closed 
and  the  required  security  instruments 
have  been  obtained  on  any  after- 
acquired  property  that  cannot  be 
covered  initially  xmder  State  statutory 
provisions. 

(6)  The  borrower  has  marketable  title 
to  the  collateral  then  owned  by  the 
borrower,  subject  to  the  instrument 
securing  the  loan  to  be  guaranteed  and 
subject  to  any  other  exceptions 
approved,  in  writing,  by  the  Agency. 

(7)  When  required,  the  entire  amount 
of  the  loan  for  working  capital  has  been 
disbursed  except  in  cases  where  the 
Agency  has  approved  disbursement  over 
an  extended  time. 

(8)  All  other  requirements  of  the 
Conditional  Commitment  for  Guarantee 
have  been  met. 

(9)  Lien  priorities  are  consistent  with 
requirements  of  the  Conditional 
Commitment  for  Guarantee. 

(10)  The  loan  proceeds  have  been 
disbursed  for  pxuposes  and  in  amoimts 
consistent  with  the  Conditional 
Commitment  for  Guarantee  and  as 
specified  on  the  application  for  the 
guaranteed  loan.  A  copy  of  a  detailed 
statement  by  the  lender  detailing  the  use 
of  loan  funds  will  be  attached  to  support 
this  certification. 

(11)  There  has  been  no  substantive 
adverse  change  in  the  borrower's 
financial  condition  nor  any  other 


adverse  change  in  the  borrower  during 
the  period  of  time  from  the  Agency's 
issuance  of  the  Conditional 
Commitment  for  Guarantee  to  issuance 
of  the  Loan  Note  Guarantee.  The 
lender's  certification  must  address  all 
adverse  changes  of  the  borrower  and  the 
guarantors.  For  purposes  of  this 
paragraph,  the  term  borrower  includes 
any  parent,  affiliate,  or  subsidiary  of  the 
borrower. 

(12)  All  Federal,  State,  and  local 
design  and  construction  requirements 
have  been  met. 

(13)  The  lender  imderstands  and  will 
meet  the  requirements  of  the  Debt 
Collection  Act  (chapter  37  of  title  31  of 
the  United  States  Code). 

(14)  The  lender  would  not  make  the 
loan  without  an  Agency  guarantee. 

(b)  The  lender  has  executed  and 
delivered  the  Lender's  Agreement  and 
closing  report  for  the  guaranteed  loan 
along  with  the  appropriate  guarantee 
fee. 

(c)  The  lender  has  advised  the  Agency 
of  plans  to  sell  or  assign  any  part  of  the 
loan  as  provided  in  the  Lender's 
Agreement. 

(d)  Where  applicable,  the  lender  must 
certify  that  the  borrower  has  obtained: 

(1)  A  legal  opinion  relative  to  the  title 
to  rights-of-way  and  easements.  Lenders 
are  responsible  for  ensuring  that 
borrowers  have  obtained  valid, 
continuous,  and  adequate  rights-of-way 
and  easements  needed  for  the 
construction,  operation,  and 
maintenance  of  a  facility. 

(2)  A  title  opinion  or  title  insurance 
showing  ownership  of  the  land  and  all 
mortgages  or  other  lien  defects, 
restrictions,  or  encimibrances,  if  any.  It 
is  the  responsibility  of  the  lender  to 
ensure  that  the  borrower  has  obtained 
and  recorded  such  releases,  consents,  or 
subordinations  to  such  property  rights 
from  holders  of  outstanding  liens  or 
other  instruments  as  may  be  necessary 
for  the  construction,  operation,  and 
maintenance  of  the  facility  and  to 
provide  the  required  secimty.  For 
example,  when  a  site  is  for  major 
structures  for  utility-type  facilities  (such 
as  a  gas  distribution  system)  and  the 
lender  and  borrower  are  able  to  obtain 
only  a  right-of-way  or  easement  on  such 
a  site  rather  than  a  fee  simple  title,  such 
a  title  opinion  must  be  requested. 

(e)  For  loans  exceeding  $150,000,  the 
lender  has  certified  its  compliance  with 
the  Anti-Lobby  Act  (18  U.S.C.  1913). 
Also,  if  any  funds  have  been,  or  will  be, 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
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commitment  providing  for  the  United 
States  to  guarantee  a  loan,  the  lender 
shall  completely  disclose  such  lobbying 
activities  in  accordance  with  31  U.S.C. 
1352. 

(f)  If  the  Loan  Note  Guarantee  cannot 
be  issued  before  the  Conditional 
Commitment  expires,  the  lender  must 
submit  a  written  request  for  an 
extension  of  the  expiration  date.  The 
lender  must  dociunent  and  certify  to 
paragraph  {a){l)  and  (a)(ll)  of  this 
section  specifically  identifying  any 
modifications. 

(g)  Coincident  with,  or  immediately 
after,  loan  closing,  the  lender  will 
contact  the  Agency  and  provide  those 
documents  and  certifications  required 
in  this  section.  For  loans  to  public 
bodies,  lenders  may  require  an  opinion 
fit)m  recognized  bond  counsel  regarding 

.    the  adequacy  of  the  preparation  and 
issuance  of  the  debt  instruments.  Only 
when  the  Agency  is  satisfied  that  all 
conditions  for  the  guarantee  have  been 
met  will  the  Loan  Note  Guarantee  be 
executed. 

§3575.64    iMuanc*  of  LwKtor's 
Agramnent,  Loan  Note  Guarwitse,  and 
Assignmant  Guarantaa  Agraamant 

(a)  Lender's  Agreement.  If  the  Agency 
finds  that  all  requirements  have  been 
met,  the  lender  and  the  Agency  will 
execute  the  Lender's  Agreement.  The 
original  will  be  retained  by  the  Agency 
and  a  signed  duplicate  original  will  be 
retained  by  the  lender.  A  separate 
Lender's  Agreement  must  be  executed 
for  each  loan  to  be  guaranteed  by  the 
Agency. 

(b)  Loan  Note  Guarantee.  (1)  Upon 
receipt  of  the  executed  Lender's    ' 
Agreement  and  after  all  requirements 
have  been  met,  the  Agency  will  execute 
the  Loan  Note  Guarantee.  All  originals 
of  the  Loan  Note  Guarantee  will  be 
provided  to  the  lender  and  attached  to 
the  note. 

(2)  If  the  lender  has  selected  the 
multi-note  system,  a  Loan  Note 
Guarantee  will  be  prepared  and  attached 
to  each  note  the  borrower  issues.  All  the 
notes  will  be  listed  on  the  Loan  Note 
Guarantee.  Not  more  than  ten  notes  will 
be  issued  for  the  guaranteed  portion 
(unless  the  Agency  and  borrower  agree 
otherwise)  and  one  note  issued  for  the 
unguaranteed  portion. 

(c)  Assignment  of  Guarantee.  In  the 
event  the  lender  assigns  the  guaranteed 
portion  of  the  loan  to  a  holder,  the 
lender,  holder,  and  Agency  wiU  execute 
an  Agency  prescribed  Assignment 
Guarantee  Agreement. 

(d)  Failure  to  meet  conditions.  If  the 
Agency  determines  that  it  cannot 
execute  the  Loan  Note  Guarantee 
because  all  requirements  have  not  been 


met,  the  lender  will  have  a  reasonable 
period  within  which  to  satisfy  the 
objections.  If  the  lender  satisfies  the 
objections  within  the  time  allowed,  the 
guarantee  will  be  issued. 

(e)  Loan  closing  report.  The  lender 
will  prepare  and  deliver  a  guaranteed 
loan  closing  report  for  each  loan  to  be 
guaranteed  and  a  guarantee  fee  to  the 
Agency  in  return  for  the  Loan  Note 
!  Guarantee. 

I  13575.65    Landar's  aala  or  asaignmant  of 
tha  guarantaad  portion  of  k>an. 

The  lender  may  retain  all  of  the 
guaranteed  loan.  The  lender  must  not 
sell  or  participate  any  amount  of  the 
guaranteed  or  non-guaranteed  portion  of 
the  loan  to  the  borrower  or  to  members 
of  the  borrower's  immediate  femilies, 
the  borrower's  officers,  directors, 
stockholders,  other  owners,  or  a 
subsidiary  or  affiliate.  Disposition  of  the 
guaranteed  portion  of  a  loan  may  not  be 
made  prior  to  full  disbursement, 
completion  of  construction,  and 
acquisition  of  real  estate  and  equipment 
without  the  prior  written  approval  of 
the  Agency.  If  the  lender  desires  to 
market  all  or  part  of  the  guaranteed 
portion  of  the  loan  at,  or  subsequent  to, 
loan  closing,  the  loan  must  not  be  in 
default. 

(a)  Assignment.  Any  sale  or 
assignment  by  the  lender  of  the 
guaranteed  portion  of  the  loan  must  be 
accomplished  in  accordance  with  the 
conditions  in  the  Lender's  Agreement. 

(b)  Participation.  The  lender  may 
obtain  participation  in  the  loan  under 
its  normal  operating  procedures. 

(c)  Minimum  retention.  The  lender  is 
required  to  hold  in  its  own  portfolio  or 
retain  a  minimum  of  5  percent  of  the 
total  loan  amoimt.  This  amount  must  be 
of  the  non-guaranteed  portion  of  the 
loan  and  cannot  be  participated  to 
another.  The  lender  may  sell  the 
remaining  amount  of  the  non- 
guaranteed  portion  of  the  loan  only 
through  participation. 

§§3575.66—3575.68    [Raaarvad] 

§3575.69    Loan  sarvicing. 

(a)  Lender  responsibilities.  The  lender 
is  responsible  for  servicing  the  entire 
loan  in  accordance  with  the  lender's 
loan  agreement.  The  unguaranteed 
portion  of  the  loan  will  not  be  paid  first 
nor  given  any  preference  or  priority  over 
the  guaranteed  portion  of  the  loan.  The 
lender  is  responsible  for  taking  all 
servicing  actions  that  a  prudent  lender 
would  perform  in  servicing  a  portfolio 
of  loans  that  are  not  guaranteed.  This 
responsibility  includes,  but  is  not 
limited  to,  the  collection  of  pajnments; 
obtaining  compliance  with  the 
covenants  and  provisions  in  the  note. 


loan  agreement,  seciuity  instrument,  or 
any  supplemental  agreements;  obtaining 
and  analyzing  financial  statements; 
verifying  the  payment  of  taxes  and 
insurance  premiums;  and  maintaining 
liens  on  collateral.  The  lender  must 
notify  the  Agency  of  any  violation  of  the 
loan  agreement  with  the  borrower 
within  30  days  of  such  violation. 

(b)  Financial  reports.  The  lender  must 
obtain  the  financial  statements  required 
by  the  Loan  Agreement.  The  lender 
must  submit  the  borrower's  annual 
financial  statements  to  the  Agency 
within  120  days  of  the  end  of  the 
borrower's  fiscal  year.  The  lender  must 
analyze  the  financial  statements  and 
provide  the  Agency  with  a  written 
summary  of  the  lender's  analysis  and 
conclusions,  including  trends,  strengths, 
weaknesses,  extraordinary  transactions, 
and  other  indications  of  the  financial 
condition  of  the  borrower.  Additionally, 
when  applicable,  the  lender  will  require 
an  audit  in  accordance  with  Office  of 
Management  and  Budget  (OMB) 
circulars  (available  in  any  Agency 
office). 

(c)  Delinquent  loans.  The  lender  will 
service  delinquent  loans  in  accordance 
with  the  Lender's  Agreement  and 
reasonable  and  prudent  lending 
standards. 

(d)  Uxm  balances.  The  lender  must 
report  to  the  Agency  the  outstanding 
principal  and  interest  balance  on  each 
guaranteed  loan  semiannually. 

(e)  Collateral  inspections.  The  lender 
will  inspect  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

§§3575.70-3575.72    [Raaarvad] 

§  3575.73    Rapiacamant  of  loas,  tfiaft, 
daatructkm,  mutilation,  or  dafacamant  of 
Loan  Nota  Guarantaa  or  Asaignmant 
Guarantaa  Agraamant 

(a)  Replacement  of  Loan  Note 
Guarantee.  The  Agency  may  issue  a 
replacement  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement 
which  may  have  been  lost,  stolen, 
destroyed,  mutilated,  or  defaced  to  the 
lender  or  holder  upon  receipt  of  a 
certificate  of  loss  and  an  indemnity 
bond  in  accordance  with  this  section. 

(b)  Lender  responsibilities.  When  a 
Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement  is  lost,  stolen, 
destroyed,  mutilated,  or  defaced  while 
in  the  custody  of  the  lender  or  holder, 
the  lender  will  coordinate  the  activities 
of  the  party  who  seeks  the  replacement 
docimients  and  will  submit  the  required 
documents  to  the  Agency  for  processing. 
The  requirements  for  replacement  are  as 
follows: 

(1)  A  certificate  of  loss  properly 
notarized  which  includes: 
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(i)  Legal  name  and  present  address  of 
either  the  lender  or  the  holder  who  is 
requesting  the  replacement  forms; 

(ii)  Legal  name  and  address  of  the 
lender  of  record; 

(iii)  Capacity  of  person  certifying; 

(iv)  Full  identification  of  the  Loan 
Note  Guarantee  or  Assignment 
Guarantee  Agreement,  including  the 
name  of  the  borrower.  Agency  case 
number,  date  of  the  Loan  Note 
Guarantee,  Assignment  Guarantee 
Agreement,  face  amoimt  of  the  evidence 
of  debt  puirchased,  date  of  evidence  of 
debt,  present  balance  of  the  loan, 
percentages  of  guarantee  and,  if 
Assigmnent  Guarantee  Agreement,  the 
original  named  holder  and  the 
percentage  of  the  guaranteed  portion  of 
the  loan  assigned  to  that  holder.  Any 
existing  parts  of  the  dociunent  to  be 
replaced  must  be  attached  to  the 
certificate; 

(v)  A  full  statement  of  circiunstances 
of  the  loss,  theft,  or  destruction  of  the 
Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement;  and 

(vi)  The  holder  shall  present  evidence 
demonstrating  ciurent  ownership  of  the 
Loan  Note  Guarantee  and  Note  or 
Assignment  Guarantee  Agreement.  If  the 
present  holder  is  not  the  same  as  the 
original  holder,  a  copy  of  the 
endorsement  of  each  successive  holder 
in  the  chain  of  transfer  from  the  initial 
holder  to  present  holder  must  be 
included.  If  copies  of  the  endorsement 
cannot  be  obtained,  best  available 
records  of  transfer  must  be  presented  to 
the  Agency  (e.g.,  order  confirmation, 
canceled  checks,  etc.). 

(2)  An  indemnity  bond  acceptable  to 
the  Agency  shall  accompany  the  request 
for  replacement  except  when  the  holder 
is  the  United  States,  a  Federal  Reserve 
Bank,  a  Federal  Government 
corporation,  a  State  or  Territory,  or  the 
District  of  Columbia. 

(3)  All  indemnity  bonds  must  be 
issued  and  payable- to  the  United  States 
of  America.  The  bond  shall  be  in  an 
amount  not  less  than  the  unpaid 
principal  and  interest.  The  bond  shall 
hold  the  Govenunent  harmless  against 
any  claim  or  demand  which  might  arise 
or  against  any  damage,  loss,  costs,  or 
expenses  which  might  be  sustained  or 
incurred  by  reasons  of  the  loss  or 
replacement  of  the  instruments. 

{3575.74    [Reserved] 

§3575.75    Defaults  by  borrower. 

(a)  Lender  notification  to  Agency.  The 
lender  must  notify  the  Agency  when  a 
borrower  is  30  days  past  due  on  a 
payment,  has  not  met  its  responsibilities 
of  providing  the  required  financial 
statements,  or  is  otherwise  in  default. 


The  lender  will  continue  to  keep  the 
Agency  informed  on  a  bimonthly  basis 
until  such  time  as  the  loan  is  no  longer 
in  default.  If  a  monetary  default  exceeds 
60  days,  the  lender  will  arrange  a 
meeting  with  the  borrower  to  resolve  the 
default.  The  lender  will  provide  a 
siunmary  of  the  meeting  and  any 
decisions  or  actions  agreed  upon. 

(b)  Servicing  options.  In  considering 
servicing  options,  the  prospects  for 
providing  a  permanent  cure  without 
adversely  affecting  the  risks  to  the 
Agency  and  the  lender  must  be  the 
paramount  objective.  Temporary 
ciirative  actions  (such  as  payment 
deferments  or  collateral  subordination) 
must  strengthen  the  loan  and  be  in  the 
best  financial  interest  of  the  lender  and 
the  Agency.  Some  of  these  actions  may 
require  conciurence  of  the  holder. 

Cc)  Multi-note.  If  the  loan  was  closed 
with  the  multi-note  option,  the  lender 
may  need  to  possess  all  notes  to  take 
some  servicing  actions.  In  those 
situations  when  the  Agency  is  holder  of 
some  of  the  notes,  the  Agency  may 
endorse  the  notes  back  to  the  lender, 
provided  a  proper  receipt  is  received 
from  the  lender  which  defines  the 
reason  for  the  transfer.  Under  no 
circiunstances  will  the  Agency  endorse 
the  original  Loan  Note  Guarantee  to  the 
lender. 

§§3575.76—3575.77    [Reserved] 

§3575.78    Repurchase  of  loan. 

(a)  Repurchase  by  lender.  The  lender 
has  the  option  to  repurchase  the  loan 
bom  a  holder  within  30  days  of  written 
demand  from  the  holder  when  the 
borrower  is  in  default  not  less  than  60 
days  on  payment.  The  repurchase  will 
be  for  an  amount  equal  to  the  impaid 
guaranteed  portion  of  principal  and 
accrued  interest  less  the  lender's 
servicing  fee.  The  guarantee  does  not 
cover  the  note  interest  to  the  holder  on 
the  guaranteed  loan  accruing  after  90 
days  from  the  date  of  the  demand  letter 
to  the  lender.  The  holder  will 
concurrently  send  a  copy  of  the  demand 
to  the  Agency.  The  lender  will  accept  an 
assignment  without  recourse  fi'om  the 
holder  upon  repurchase.  The  lender  is 
encouraged  to  repurchase  the  loan  to 
facilitate  the  accounting  of  funds, 
resolve  the  problem,  and  permit  the 
borrower  to  cure  the  default,  where 
reasonable.  The  lender  will  notify  the 
holder  and  the  Agency  of  its  decision 
within  30  days  of  receipt  of  demand 
ft'om  the  holder. 

(b)  Agency  repurchase.  (1)  If  the 
lender  does  not  repurchase  as  provided 
in  paragraph  (a)  of  this  section,  the 
Agency  will  piuchase  ft'om  the  holder 
the  unpaid  principal  balance  of  the 


guaranteed  portion  together  with 
accrued  interest  to  date  of  repiu-chase 
(less  the  lender's  servicing  fee)  within 
30  days  after  written  demand  to  the 
Agency.  The  guarantee  will  not  cover 
the  note  interest  to  the  holder  on  the 
guaranteed  loan  accruing  after  90  days 
from  the  date  of  the  original  demand 
letter.  The  lender  shall  not  charge  the 
Agency  any  servicing  fees  nor  are  any 
such  fees  collectible  from  the  Agency. 

(2)  The  holder's  demand  to  the 
Agency  must  include  a  copy  of  the 
written  demand  made  upon  the  lender. 
The  holder  or  duly  authorized  agent 
must  also  include  evidence  of  the  right 
to  require  payment  from  the  Agency. 
Such  evidence  will  consist  of  either  the 
original  of  the  Loan  Note  Guarantee 
properly  endorsed  to  the  Agency  or  the 
original  of  the  Assignment  Guarantee 
Agreement  properly  assigned  to  the 
Agency  without  recourse  including  all 
rights,  title,  and  interest  in  the  loan.  The 
Agency  will  be  subrogated  to  all  rights 
of  the  holder.  The  holder  must  include 
in  the  demand  the  amount  due 
including  impaid  principal,  unpaid 
interest  to  date  of  demand,  and  interest 
subsequently  accruing  from  the  date  of 
demand  to  the  proposed  payment  date. 
Unless  otherwise  agreed  to  by  the 
Agency,  such  proposed  payment  will 
not  be  later  than  30  days  from  the  date 
of  demand. 

(3)  The  lender  must  promptly  provide 
the  Agency  with  the  information 
necessary  for  the  Agency's 
determination  of  the  appropriate 
amoimt  due  the  holder  upon  the 
Agency's  notification  to  die  lender  of 
the  holder's  demand  for  payment.  This 
information  must  be  certified  by  an 
authorized  officer  of  the  lender.  Any 
discrepancy  between  the  amount 
claimed  by  the  holder  and  the 
information  submitted  by  the  lender 
must  be  resolved  before  payment  will  be 
approved.  The  Agency  will  notify  both 
parties  and  such  conflict  will  s'uspend 
the  running  of  the  30-day  payment 
requirement. 

(4)  Any  purchase  by  the  Agency  does 
not  change,  alter,  or  modify  any  of  the 
lender's  obligations  to  the  Agency 
arising  from  the  loan  or  guarantee  nor 
does  it  waive  any  of  the  Agency's  rights 
against  the  lender.  The  Agency  may  set 
off  against  the  lender  all  rights  inuring 
to  the  Agency  as  the  holder  of  the 
instrument  against  the  Agency's 
obligation  to  the  lender  under  the  Loan 
Note  Guarantee. 

(c)  Repurchase  for  servicing.  When 
the  lender  determines  that  repurchase  of 
the  guaranteed  portion  of  the  loan  is 
necessary  to  service  the  loan,  the  holder 
must  sell  the  guaranteed  portion  to  the 
lender  for  the  unpaid  principal  and 
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interest  balance  (less  the  lender's 
servicing  fee).  The  guarantee  does  not 
cover  interest  accruing  after  90  days 
from  the  date  the  lender's  or  Agency's 
letter  requesting  the  holder  to  tender  its 
guaranteed  portion.  The  lender  must  not 
repiuchase  from  the  holder  for  arbitrage 
piuposes  to  further  its  own  financial 
gain.  Any  repiuchase  must  be  made 
only  after  the  lender  obtains  the  Agency 
written  approval.  If  the  lender  does  not 
repiuchase  the  portion  from  the  holder, 
the  Agency  may,  at  its  option,  purchase 
such  guaranteed  portion  for  servicing 
purposes. 

§3575.79    [Reserved] 

§  3575.80    Interest  rate  changes  after  loan 
closing. 

(a)  General.  Subject  to  the  restrictions 
below,  the  borrower,  lender,  and  holder 
(if  any)  may  collectively  effect  a 
permanent  reduction  in  the  interest  rate 
on  the  guaranteed  loan  at  any  time 
during  the  life  of  the  loan  on  written 
agreement  by  all  of  the  applicable 
parties.  After  such  a  permanent 
reduction,  the  Loan  Note  Guarantee  will 
only  cover  losses  of  interest  at  the 
reduced  interest  rate.  The  Agency  must 
be  notified  by  the  lender,  in  writing, 
within  10  calendar  days  of  the  change. 
When  the  Agency  is  a  holdei'-it  will 
concur  only  when  it  is  demonstrated 
that  the  change  is  more  viable  than 
liquidation  and  that  the  Government's 
financial  interests  are  not  adversely 
affected.  Factors  which  will  be 
considered  in  making  such 
determination  are  the  Government's  cost 
of  borrowing  money  and  the  project's 
enhancement  of  rural  development.  The 
monetary  recovery  must  be  greater  than 
the  liquidation  recovery,  and  a  financial 
feasibility  analysis  must  show  the 
project's  continued  viability. 

(1)  Fixed  rates  caimot  be  changed  to 
variable  rates  to  reduce  the  interest  rate 
to  the  borrower  unless  the  variable  rate 
has  a  ceiling  which  is  less  than  the 
original  fixed  rate. 

(2)  Variable  rates  can  be  changed  to  a 
lower  fixed  rate.  In  a  final  loss 
settlement  when  qualifying  rate  changes 
are  made  with  the  required  written 
agp^ements  and  notification,  the  interest 
will  be  calculated  for  the  periods  the 
given  rates  were  in  effect.  The  lender 
must  maintain  records  which 
adequately  document  the  accrued 
interest  claimed. 

(3)  The  lender  is  responsible  for  the 
legal  dociunentation  of  interest  rate 
changes.  However,  the  lender  may  not 
issue  a  new  note. 

(b)  Increases.  No  increases  in  interest 
rates  will  be  permitted  imder  the  loan 
guarantee  except  the  normal 


fluctuations  in  approved  variable 
interest  rate  loans. 

S  3575.81    Liquidation. 

Liquidation  will  occin  when  the 
lender  concludes  that  liquidation  of  the 
guaranteed  loan  is  necessary  because  of 
default  or  third  party  actions  that  the 
borrower  cannot,  or  will  not,  cure  or 
eliminate  within  a  reasonable  period  of 
time  and  the  Agency  conciu^  with  the 
lem^er;  or  the  Agency,at  any  time, 
independently  concludes  that 
liquidation  is  necessary.  The  lender  will 
proceed  as  expeditiously  as  possible, 
including  giving  any  notices  or  taking 
any  legal  actions  required  by  the 
seciuity  instnunents. 

(a)  General.  If  a  lender  has  made  a 
loan  guaranteed  by  the  Agency  imder 
previous  regulations,  the  lender  has  the 
option  to  liquidate  the  loan  under  the 
provisions  of  this  subpart  or  under  the 
provisions  of  previous  regulations.  The 
lender  will  notify  the  Agency  in  writing 
within  10  days  after  its  decision  to 
liquidate,  which  regulatory  provisions  it 
chooses  to  use.  The  lender  may  not 
choose  some  provisions  of  one 
regulation  and  other  provisions  of  the 
other  regulation. 

(b)  Acquiring  property  titles.  If  a 
lender  acquires  tide  to  property,  the 
Agency  may  elect  to  permit  the  lender 
the  option  of  calculating  the  final  loss 
settlement  using  the  net  proceeds 
received  at  the  time  of  the  ultimate 
disposition  of  the  property.  The  lender 
must  submit  to  the  Agency  a  written 
request  to  use  this  option  within  15 
days  of  acquiring  tide  and  the  Agency 
must  agree,  in  writing,  prior  to  the 
lender  submitting  any  request  for 
estimated  loss  pajonent. 

(c)  Uquidation  plan.  The  lender  will 
(within  30  days  after  a  decision  to 
liquidate)  submit  to  the  Agency,  in 
writing,  a  proposed,  detailed  liquidation 
plan.  Upon  approval  by  the  Agency  of 
the  Uquidation  plan,  the  lender  will 
commence  liquidation.  The  lender's 
liquidation  plan  must  include,  but  is  not 
limited  to,  the  following: 

(1)  Such  proof  as  the  Agency  requires 
to  establish  the  lender's  ownership  of 
the  guaranteed  loan  notes  and  related 
security  instruments,  a  copy  of  the 
payment  ledger  or  other  docvunentation 
which  reflects  the  outstanding  loan 
balance  and  accrued  interest  to  date, 
and  the  method  of  computing  the 
interest; 

(2)  A  complete  list  of  collateral; 

(3)  The  reconunended  liquidation 
methods  for  making  the  maximiun 
collection  possible  on  the  indebtedness 
and  the  justification  for  such  methods, 
including  the  recommended  action  for 
acquiring  and  disposing  of  all  collateral; 


(4)  Necessary  steps  for  preservation  of 
the  collateral; 

(5)  Copies  of  the  borrower's  latest 
available  financial  statements; 

(6)  An  itemized  list  of  estimated 
liquidation  expenses  expected  to  be 
incurred  and  justification  for  each 
expense; 

(7)  A  schedule  to  periodically  report 
to  the  Agency  on  the  progress  of  the 
liquidation; 

(8)  Estimated  protective  advance 
amounts  with  justification; 

(9)  Proposea  protective  bid  amounts 
on  collateral  to  be  sold  at  auction  and 
a  discussion  of  how  the  amounts  were 
determined; 

(10)  If  a  voluntary  conveyance  is 
considered,  the  proposed  amount  to  be 
credited  to  the  guaranteed  debt; 

(11)  Legal  opinions,  as  needed;  and 

(12)  If  the  outstanding  balance  of 
principal  and  interest  is  less  than 
$250,000.  the  lender  will  obtain  an 
estimate  of  fair  market  and  potential 
liquidation  value  of  the  collateral.  If  the 
outstanding  balance  of  principal  and 
interest  is  $250,000  or  more,  the  lender 
will  obtain  an  independent  appraisal 
report  on  all  collateral  securing  the  loan 
which  will  reflect  the  fair  market  value 
and  potential  liquidation  value.  The 
independent  appraiser's  fee  will  be 
shared  equally  by  the  Agency  and  the 
lender. 

(d)  Partial  liquidation  plan.  If  actions 
are  necessary  to  immediately  preserve 
and  protect  the  collateral,  a  partial 
liquidation  plan  may  be  submitted  and. 
when  approved,  must  be  followed  by  a 
complete  liquidation  plan  prepared  by 
the  lender. 

(e)  Disposition  of  collateral. 
Disposition  of  collateral  acquired  by  the 
lender  must  be  approved,  in  writing,  by 
the  Agency  when: 

(1)  The  lender's  cost  to  acquire  the 
collateral  of  a  borrower  exceeds  the 
potential  recovery  value  of  the  security 
and  the  lender  proposes  abandoning  the 
collateral  in  lieu  of  liquidation;  or 

(2)  The  acquired  collateral  is  to  be 
sold  to  the  borrower,  borrower's 
stockholders  or  officers,  or  the  lender  or 
lender's  stockholders  or  officers. 

(f)  Agency  liquidation.  The  Agency 
will  liquidate  at  its  option  only  when  it 
is  a  holder  and  there  is  reason  to  believe 
the  lender  is  not  likely  to  initiate 
liquidation  efforts  that  will  result  in 
maximum  recovery.  When  the  Agency 
Uquidates,  reasonable  liquidation 
expenses  will  be  assessed  against  the 
proceeds  derived  from  the  sale  of  the 
collateral. 

(g)  Final  loss  payment.  Final  loss 
payments  will  be  made  only  after  all 
collateral  has  been  properly  accounted 
for  and  liquidation  expenses  are 
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determined  to  be  reasonable  and  within 
approved  limits.  Any  estimated  loss 
payments  made  to  the  lender  will  be 
credited  against  the  final  loss  on  the 
guaranteed  loan.  The  amount  of  an 
estimated  loss  payment  must  be 
credited  as  a  deduction  from  the 
principal  balance  of  the  loan. 

13575.82    [RMCrvMl] 

§  3575.83    Protactiv*  advance*. 

Protective  advances  can  only  be 
added  to  the  loan  account  for  purposes 
of  requirements  to  preserve  the  value  of 
the  security.  Protective  advances 
constitute  an  indebtedness  of  the 
borrower  to  the  lender  and  must  be 
secured  by  collateral  to  the  same  extent 
as  principal  and  interest.  Protective 
advances  include,  but  are  not  limited  to, 
advances  made  for  taxes,  annual 
assessments,  ground  rent,  hazard  and 
flood  insurance  premiimis  affecting  the 
collateral  (including  any  other  expenses 
necessary  to  protect  the  collateral). 
Attorney  fees  are  not  a  protective 
advance. 

(a)  Agency  approval.  The  Agency 
must  approve,  in  writing,  all  protective 
advances  on  loans  within  its  loan 
approval  authority  which  exceed  a  total 
cumulative  advance  amount  of  $5,000  to 
the  same  borrower.  Protective  advances 
must  be  reasonable  when  associated 
with  the  value  of  the  collateral  being 
preserved. 

(b)  Preserving  collateral.  When 
considering  protective  advances,  soimd 
judgment  must  be  exercised  in 
determining  that  the  additional  funds 
advanced  will  actually  preserve 
collateral  and  recovery  is  actually 
enhanced  by  making  the  advance. 

§3575.64    Additional  loans  or  advancaa. 

The  lender  will  not  make  additional 
expenditiu«s  or  new  loans  to  the 
borrower  without  first  obtaining  the 
written  approval  of  the  Agency  even 
though  such  expenditures  or  loans  will 
not  be  guaranteed. 

13575.85    Banitruptcy. 

(a)  Calculating  losses.  Report  of  Loss 
form  (available  in  any  Agency  office) 
will  be  used  for  calculating  estimated 
and  final  loss  determinations. 

(b)  Lender  responsibility.  The  lender 
is  responsible  for  protecting  the 
guaranteed  loan  debt  and  all  the 
collateral  securing  it  in  bankruptcy 
proceedings.  These  responsibilities 
include,  but  are  not  limited  to,  the 
following: 

(1)  Filing  a  proof  of  claim,  where 
necessary,  and  all  necessary  papers  and 
pleadings; 


(2)  Attending  and,  where  necessary, 
participating  in  meetings  of  the 
creditors  and  all  court  proceedings; 

(3)  Immediately  seeking  adequate 
protection  of  the  collateral  if  it  is  subject 
to  being  used  by  the  trustee  in 
bankruptcy  or  the  debtor  in  possession; 

(4)  WHiere  appropriate,  seeking 
involuntary  conversion  of  a  pending 
chapter  11  case  to  a  liquidation 
proceeding  or  seeking  dismissal  of  the 
proceedings;  and 

(5)  Keeping  the  Agency  adequately 
and  regularly  informed,  in  writing,  of  all 
aspects  of  the  proceedings. 

(c)  Appraisals.  In  a  chapter  9  or 
chapter  11  reorganization,  the  lender 
must  obtain  an  independent  appraisal  of 
the  collateral  if  the  Agency  believes  an 
independent  appraisal  is  necessary.  The 
Agency  and  the  lender  will  share  the 
appraisal  fee  equally. 

fd)  Liquidation  expenses.  Only 
expenses  authorized  by  the  court  of 
chapter  11  reorganizations,  or  chapters 
11  or  7  liquidation  (imless  the 
liquidation  is  by  the  lender),  may  be 
deducted  irom  the  collateral  proceeds. 

(e)  Repurchase  from  the  holder.  The 
Agency  or  the  lender,  with  the  approval 
of  the  Agency,  may  initiate  the 
repiut:hase  of  the  vmpaid  guaranteed 
portion  of  the  loan  fitim  the  holder.  If 
the  lender  is  the  holder,  an  estimated 
loss  payment  may  be  filed  at  the 
initiation  of  a  chapter  7  proceeding  or 
after  a  chapter  11  proceeding  becomes  a 
liquidation  proceeding.  Any  loss 
payment  on  loans  in  bankruptcy  must 
be  approved  by  the  Agency. 

(f)  Chapter  1 1  bankruptcy.  If  a 
borrower  has  filed  for  protection  under 
chapter  11  of  the  United  States  Code  for 
a  reorganization  (but  not  chapter  13) 
and  all  or  a  portion  of  the  debt  has  been 
discharged,  the  lender  may  request  an 
estimated  loss  payment  of  the 
guaranteed  portion  of  the  accrued 
interest  and  principal  discharged  by  the 
court.  If  the  court  approves  revisions  to 
the  chapter  11  reorganization  plan, 
subsequent  estimated  loss  payments 
may  be  requested  in  accordance  with 
the  court  approved  changes.  Once  the 
reorganization  plan  has  been 
satisfactorily  completed,  the  lender  is 
responsible  for  submitting  the 
docxmientation  necessary  for  the  Agency 
to  review  and  adjust  the  estimated  loss 
claim  to  reflect  any  actual  discharge  of 
principal  and  interest  and  to  reimburse 
the  lender  for  any  court  ordered 
interest-rate  reduction  under  the  terms 
of  the  reorganization  plan. 

(g)  Agency  approval  of  estimated 
liquidation  expenses.  The  Agency  must 
approve,  in  advance  and  in  writing,  the 
lender's  estimated  liquidation  expenses 
of  collateral  in  a  liquidation  if  the 


liquidation  is  performed  by  the  lender. 
These  expenses  must  be  reasonable  and  . 
customary  and  not  include  in-house 
expenses  of  the  lender. 

(h)  Reconciliation.  In  the  event  that 
the  estimated  loss  payment  exceeds  the 
actual  loss,  the  lender  will  reimburse 
the  Agency  the  amount  in  excess  of  the 
actual  loss  plus  interest  at  the  note  rate 
from  the  date  of  the  estimated  loss 
payment. 

§§3575.8fr-3575.87    [Raservad] 

i  3575.88    Tranafars  and  assumptiona. 

(a)  General.  For  all  transfers  and 
assumptions,  the  lender  must  concur  in 
the  plans  for  disposition  of  funds  in  the 
transferor's  debt  service,  reserve,  and 
operation  and  maintenance  accoimt. 
The  Agency  will  approve,  in  writing, 
transfers  and  assumptions  of  loans  to 
transferees  who  will  continue  the 
original  purpose  of  the  guaranteed  loan 
subject  to  the  following  apphcable 
provisions: 

(1)  When  the  transaction  is  to  a 
member  of  the  borrower's  organization, 
it  will  be  at  an  amount  which  will  not 
result  in  a  loss  to  the  lender. 

(2)  Transfers  to  eligible  borrowers  will 
receive  preference  if  recovery  to  the 
lender  from  the  sale  price  is  not  less 
than  it  would  be  if  the  transfer  was  to 
an  ineligible  borrower. 

(3)  The  present  borrower  is  unable  or 
imwilling  to  accomplish  the  objectives 
of  the  guaranteed  loan,  and  the  transfer 
will  be  to  the  lender's  and  Agency's 
advantage. 

(4)  The  transferee  will  assume  an 
amount  at  least  equal  to  either  the 
present  market  value  or  the  debt, 
whichever  is  less. 

(b)  Transfers  to  an  eligible  borrower. 
(1)  The  total  indebtedness  may  be 
transferred  to  an  eligible  borrower  on 
the  same  terms. 

(2)  The  total  indebtedness  may  be 
transferred  to  another  eligible  borrower 
on  different  terms  not  to  exceed  those 
terms  for  which  an  initial  guaranteed 
loan  can  be  made. 

(3)  Less  than  the  total  indebtedness 
may  be  transferred  to  another  eligible 
borrower  on  the  same  or  different  terms 
and  the  pro  rata  share  of  any  eligible 
loss  paid  to  the  lender. 

(4)  A  guaranteed  loan  for  which  the 
transferee  is  eligible  may  be  made  in 
connection  with  a  transfer  subject  to  the 
policies  and  procedures  governing  the 
tjrpe  of  loan  being  made. 

(5)  If  the  transferor  is  to  receive  a 
payment  for  the  equity,  the  total  debt 
must  be  assumed. 

(c)  Ineligible  borrower.  Transfers  to 
ineligible  borrowers  are  considered  only 
when  needed  as  a  method  for  servicing 
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problem  cases  when  an  eligible 
transferee  is  not  available.  Transfers 
should  not  be  considered  as  a  means  by 
which  members  can  obtain  equity  or  as 
a  method  of  providing  a  source  of  easy 
credit  for  purchasers.  Transfers  must 
meet  the  following  requirements: 

(1)  All  transfers  to  ineligible 
borrowers  wiU  include  a  one-time 
nonrefundable  transfer  fee  to  the 
Agency  of  no  more  than  one  percent. 
Transfer  fees  will  be  collected,  and 
payments  applied,  in  accordance  with 
paragraph  (d)  of  this  section. 

(2)  For  all  loans  covered  by  this 
subpart,  the  Agency  may  approve  a 
transfer  of  indebtedness  to,  and 
assumption  of,  a  loan  by  a  transferee 
who  does  not  meet  the  eligibility 
requirements  for  the  kind  of  loan  being 
assiuned  when  the  ineligible  borrower 
wiU: 

(i)  Make  a  significant  down  payment, 
and 

(ii)  Agree  to  pay  the  remaining 
balance  within  not  more  than  15  years. 
Installments  will  be  at  least  equal  to  the 
amount  amortized  over  a  period  not 
greater  than  the  remaining  life  of  the 
debt  being  transferred,  and  the  balance 
will  be  due  the  fifteenth  year. 

(3)  Interest  rates  to  ineligible 
transferees  will  be  the  rate  specified  in 
the  note  of  the  transferor  or  the  rates 
customarily  charged  borrowers  in 
similar  circumstances  in  the  ordinary 
course  of  business  and  are  subject  to 
Agency  review  and  approval.  The  rates 
may  be  either  fixed  or  variable. 

(i)  Transferees  must  have  the  ability  to 
repay  as  determined  by  the  lender  the 
debt  according  to  the  Assumption 
Agreement  and  must  have  the  legal 
authority  to  enter  into  the  contract.  The 
transferee  will  submit  a  current  balance 
sheet  to  the  lender.  The  lender  will 
obtain  and  analyze  the  credit  history  of 
the  transferee. 

(ii)  The  transferor  may  receive  equity 
payments  only  when  the  full  amount  of 
the  debt  is  assumed.  However,  equity 
pajnments  will  not  be  made  on  more 
favorable  terms  than  those  on  which  the 
balance  of  the  debt  will  be  paid. 

(d)  Transfer  fees.  Transfer  fees  are  a 
one-time  nonrefundable  cost  to  be 
collected  by  the  lender  at  the  time  of 
application  or  proposal. 

(1)  The  transfer  fees  will  be  a  standard 
fee  plus  the  cost  of  the  appraisal. 

(2)  The  lender  will  collect  and  submit 
the  fee  to  the  Agency. 

(3)  The  Agency  may  waive  the 
transfer  fee  if  it  determines  that  such 
waiver  is  in  the  best  interest  of  the 
Agency. 

(e)  Processing  tmnsfers  and 
assumptions.  (1)  In  any  transfer  and 
assimiption  case,  the  transferor 


(including  any  guarantor)  may  be 
released  from  liability  by  the  lender 
only  with  prior  Agency  written 
concurrence  and  only  when  the  value  of 
the  collateral  being  transferred  is  at  least 
equal  to  the  amount  of  the  loan,  or  part 
of  the  loan,  being  assumed.  If  the 
transfer  is  for  less  than  the  entire  debt: 

(i)  The  Agency  must  determine  that 
the  transferor  and  any  guarantor  have  no 
reasonable  debt-paying  ability 
considering  their  assets  and  income  at 
the  time  of  transfer,  and 

(ii)  The  lender  must  certify  that  the 
transferor  has  cooperated  in  good  faith, 
used  due  diligence  to  maintain  the 
collateral  against  loss,  and  has 
otherwise  fulfilled  all  of  the  regulations 
of  this  subpart  to  the  best  of  the 
borrower's  ability. 

(2)  The  lender  will  make,  in  all  cases, 
a  complete  credit  analysis  to  determine 
viability  of  the  project  (subject  to  the 
Agency  review  and  approval)  iijcluding 
any  requirement  for  deposit  in  an 
escrow  accoimt  as  security  to  meet  the 
determined  equity  requirements  for  the 
project. 

(3)  The  lender  will  confirm  that  the 
transaction  can  be  properly  transferred 
and  the  conveyance  instruments  will  be 
filed,  registered,  or  recorded  as 
appropriate  and  legally  permissible. 

(4)  The  assmnption  will  be  made  on 
the  lender's  form  of  Assimiption 
Agreement  and  will  contain  the  Agency 
case  number  of  the  transferor  and 
transferee. 

(5)  Loan  terms  cannot  be  changed  by 
the  Assimiption  Agreement  unless 
previously  approved  in  writing  by  the 
Agency  v«th  the  concurrence  of  holder 
and  the  transferor  (including  guarantor 
if  it  has  not  been  released  from  personal 
liability).  Any  new  loan  terms  cannot 
exceed  those  authorized  in  this  subpart. 
The  lender's  request  will  be  supported 
by: 

(i)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  loan  terms, 
and 

(ii)  Certification  that  the  lien  position 
securing  the  guaranteed  loan  will  be 
maintained  or  improved,  and  proper 
hazard  insurance  will  be  continued  in 
effect. 

(6)  In  the  case  of  a  transfer  and 
assumption,  it  is  the  lender's 
responsibility  to  see  that  all  such 
transfers  and  assumptions  will  be  noted 
on  all  originals  of  the  Loan  Note 
Guarantee.  The  lender  will  provide  the 
Agency  a  copy  of  the  Transfer  and 
Assumption  Agreement. 

(7)  U  a  loss  should  occur  upon  a 
complete  transfer  of  assets  and 
assumption  for  less  than  the  full  amount 
of  the  debt  and  the  transferor-debtor 
(including  personal  guarantor)  is 


released  from  personal  liability  (as 
provided  in  paragraph  (e)  of  this 
section),  the  lender  (if  holding  the 
guaranteed  portion)  may  file  an 
estimated  Report  of  Loss  to  recover  their 
pro  rata  share  of  the  actual  loss  at  that 
time.  Approved  protective  advances  and 
accrued  interest  made  during  the 
arrangement  of  a  transfer  and 
assumption,  if  not  assumed  by  the 
transferee,  will  be  entered  on  the 
estimated  Report  of  Loss. 

§3575.89    Mergers. 

(a)  General.  The  Agency  may  approve 
mergers  or  consofidations  (herein 
referred  to  as  "mergers")  when  the 
resulting  organization  will  be  eligible 
for  an  Agency  guaranteed  loan  and 
assumes  all  the  liabilities  and  acquires 
all  the  assets  of  the  merged  borrower. 
Mergers  may  be  approved  when: 

(1)  The  merger  is  in  the  best  interest 
of  the  Government  and  the  merging 
borrower; 

(2)  The  resulting  borrower  can  meet 
all  required  conditions  as  contained  in 
specific  loan  note  agreements;  and 

(3)  All  property  can  be  legally 
transferred  to  the  resulting  borrower. 

(b)  Distinguishing  mergers  from 
transfers  and  assumptions.  Mergers 
occur  when  one  entity  combines  with 
another  entity  in  such  a  way  that  the 
first  entity  ceases  to  exist  as  a  separate 
entity  while  the  other  continues.  In  a 
consolidation,  two  or  more  entities 
combine  to  form  a  new,  consolidated 
entity  with  the  original  entity  ceasing  to 
exist.  Such  transactions  must  be 
distinguished  from  transfers  and 
assumptions  in  which  a  transferor  urill 
not  necessarily  go  out  of  existence,  and 
the  transferee  will  not  always  take  all 
the  transferor's  assets  nor  assume  all  the 
transferor's  liabilities. 


§3575.90 
property. 


Disposition  of  acquired 


(a)  General.  When  the  lender  acquires 
title  to  the  collateral  and  the  final  loss 
claim  is  not  paid  imtil  final  disposition, 
the  lender  must  proceed  as  quickly  as 
possible  to  develop  a  plan  to  fully 
protect  the  collateral,  and  the  lender 
must  dispose  of  the  collateral  without 
delay. 

(b)  Re-title  collateral.  Any  collateral 
accepted  by  the  lender  must  not  be 
titled  in  the  Agency's  name  in  whole  or 
in  part.  The  Agency's  position  is  that  of 
a  guarantor  relating  to  losses,  not  a 
lender. 

(c)  Collateral  preservation.  After 
acquiring  the  collateral,  the  lender  must 
protect  the  collateral  bom  deterioration 
(weather,  vandalism,  etc.).  Hazard 
insurance  in  an  amount  necessary  to 
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cover  the  fair  market  value  of  the 
collateral  must  be  maintained. 

(d)  Collateral  sale.  (1)  The  lender  vdll 
prepare  and  submit  to  the  Agency  a  plan 
on  the  best  method  of  sale,  keeping  in 
mind  any  prospective  purchasers.  The 
Agency  must  approve  the  plan  in 
writing.  If  an  existing  approved      •• 
liquidation  plan  addresses  the 
disposition  of  acquired  property,  no  "*" 
further  review  is  required  unless 
modification  of  the  plan  is  needed. 

(2)  Anytime  there  is  a  case  when  the 
conversion  of  collateral  to  cash  can 
reasonably  be  expected  to  result  in  a 
negative  net  recovery  amoimt. 
abandonment  of  the  collateral  should  be 
considered.  The  Agency  must  approve 
abandonment  in  writing. 

§§3575.91-^75.93    (Reserved] 

§  3575.94    Determination  and  payment  of 
loss. 

In  all  liquidation  cases,  final 
settlement  will  be  made  with  the  lender 
after  the  collateral  is  liquidated.  The 
Agency  will  have  the  right  to  recover 
losses  paid  under  the  guarantee  from 
any  liable  party. 

(a)  General.  If  the  lender  takes  title  to 
collateral,  any  loss  will  be  based  on  the 
collateral  value  at  the  time  the  lender 
obtains  title. 

(b)  Loss  calculations.  The  Report  of 
Loss  form  (available  in  any  Agency 
office)  will  be  used  for  calculations  of 
all  estimated  and  final  loss 
determinations.  Estimated  loss 
payments  may  only  be  approved  after 
the  lender  has  submitted  a  liquidation 
plan  approved  by  the  Agency. 

(c)  Estimated  loss  payments.  When 
the  lender  is  conducting  the  liquidation 
and  owns  any  of  the  guaranteed  portion 
of  the  loan,  it  may  request  an  estimated 
loss  payment  by  submitting  an  estimate 
of  loss  that  will  occur  in  connection 
with  liquidation  of  the  loan.  An 
estimated  loss  payment  may  be 
approved  after  the  Agency  has  approved 
the  liquidation  plan. 

(1)  The  lender  will  prepare  and 
submit  a  Report  of  Loss  using  the 
appraised  value  in  lieu  of  amount 
received  from  sale  of  collateral. 

(2)  The  estimated  loss  payment  shall 
be  calcidated  as  of  the  date  of  such 
payment.  The  total  amount  of  the  loss 
payment  remitted  by  the  Agency  will  be 
applied  by  the  lender  on  the  guaranteed 
portion  of  the  loan  debt.  Such 
application  does  not  release  the 
borrower  from  liability.  At  the  time  of 
final  loss  settlement,  the  lender  may 
notify  the  borrower  that  the  loss 
payment  has  been  so  applied. 

(3)  After  liquidation  has  been 
completed,  a  final  Report  of  Loss  will  be 
submitted  by  the  lender  to  the  Agency. 


(d)  Final  report  of  loss.  In  all  cases,  a 
final  Report  of  Loss  must  be  submitted 
to  the  Agency.  Before  Agency  approval 
of  any  final  loss  report,  the  lender  must 
accoimt  for  all  funds  obtained, 
disposition  of  the  collateral,  all  costs 
incurred,  and  any  other  information 
necessary  for  the  successful  completion 
of  liquidation.  Upon  receipt  of  the  final 
accounting  and  Report  of  Loss,  the 
Agency  may  conduct  an  may  audit  and 
will  determine  the  final  loss.  The  lender 
will  make  its  records  available  to,  and 
otherwise  assist,  the  Agency  in  making 
any  audit  it  requires  of  the  Report  of 
Loss.  The  docvunentation  accompanying 
the  Report  of  Loss  must  support  the  loss 
claimed. 

(1)  The  lender  must  document  and 
show  that  all  of  the  collateral  has  been 
accounted  for  and  properly  liquidated 
and  that  liquidation  proceeds  have  been 
properly  accoimted  for  and  applied 
correctly  on  the  loan.  The  Agency  must 
be  satisfied  that  the  lender  has 
accomplished  this  in  the  manner 
contained  herein  and  that  the  lender  has 
maximized  the  collections  in 
conducting  the  liquidation. 

(2)  The  lender  must  show  a 
breakdown  on  any  protective  advance 
amount  as  to  the  payee,  purpose  of  the 
expenditure,  date  paid,  evidence  that 
the  amoimt  expended  was  proper,  and 
that  the  amount  was  actually  paid. 

(3)  The  lender  must  show  a 
breakdown  of  liquidation  expenses  as  to 
the  payee,  purpose  of  the  expenditure, 
date  paid,  evidence  that  the  amount 
expended  was  proper,  and  that  the 
amount  was  actually  paid. 

(4)  Accrued  interest  should  be 
supported  by  attachments  showing  how 
the  amount  was  accrued  by  the  lender. 
A  copy  of  the  promissory  note  and 
ledger  will  be  attached.  If  the  interest 
rate  was  a  variable  rate,  the  lender  must 
include  documentation  of  changes  in 
the  selected  base  rate  and  when  the 
changes  in  the  loan  rate  became 
effective. 

(e)  Liquidation  income.  Any  net  rental 
or  other  income  that  has  been  received 
by  the  lender  from  the  collateral  will  be 
applied  on  the  guaranteed  loan  debt. 

U)  Liquidation  costs.  Certain 
reasonable  liquidation  costs  will  be 
allowed  during  the  liquidation  process. 
The  liquidation  costs  must  be  submitted 
as  a  part  of  the  liquidation  plan.  Such 
costs  will  be  deducted  from  gross 
proceeds  received  from  the  disposition 
of  collateral  unless  the  costs  have  been 
previously  determined  by  the  lender 
(with  Agency  concurrence)  to  be 
protective  advances.  If  changed 
circumstances  after  submission  of  the 
liquidation  plan  require  a  revision  of 
liquidation  costs,  the  lender  will  obtain 


the  Agency's  written  concurrence  prior 
to  proceeding  with  the  proposed 
changes.  No  in-house  expenses  of  the 
lender  will  be  allowed. 

(g)  Protective  advance  losses.  In  those 
instances  where  the  lender  made 
authorized  protective  advances,  the 
lender  may  claim  recovery  for  the 
guaranteed  portion  of  any  loss  of  monies 
advanced  as  well  as  interest  resulting 
from  such  protective  advances.  These 
claims  shall  be  included  in  the  final 
Report  of  Loss. 

(h)  Final  loss  approval.  After  the  final 
Report  of  Loss  has  been  tentatively 
approved: 

(1)  If  the  actual  loss  is  greater  than 
any  estimated  loss  payment,  such  loss 
will  be  paid  by  the  Agency; 

(2)  If  the  actual  loss  is  less  than  any 
estimated  loss  payment,  the  lender  will 
reimburse  the  Agency; 

(3)  If  the  Agency  conducted  the 
liquidation,  it  will  provide  an 
accounting  to  the  lender  and  will  pay 
the  lender  in  accordance  with  the  Loan 
Note  Guarantee. 

(i)  Loss  limits.  The  amount  payable  by 
the  Agency  to  the  lender  cannot  exceed 
the  limits  contained  in  the  Loan  Note 
Guarantee.  If  the  Agency  conducts  the 
liquidation,  loss  occasioned  by  accruing 
interest  will  be  covered  by  the  guarantee 
only  to  the  date  the  Agency  accepts  this 
responsibility.  When  die  liquidation  is 
conducted  by  the  lender,  loss 
occasioned  by  accruing  interest  will  be 
covered  to  the  extent  of  the  guarantee  to 
the  date  of  final  settlement  provided  the 
lender  proceeds  expeditiously  with  the 
liquidation  plan  approved  by  the 
Agency. 


§3575.95    Future  recovery. 

After  a  loan  has  been  liquidated  and 
a  final  loss  has  been  paid  by  the  Agency, 
any  hxtaie  funds  which  may  be 
recovered  by  the  lender  will  be  pro- 
rated between  the  Agency  and  the 
lender  in  accordance  with  the 
guaranteed  percentage  even  if  the  Loan 
Note  Guarantee  has  been  terminated. 

§  3575.96    Termination  of  Loan  Note 
Guarantee. 

The  Loan  Note  Guarantee  under  this 
subpart  will  terminate  automatically: 

(a)  Upon  full  payment  of  the 
guaranteed  loan;  or 

(b)  Upon  full  payment  of  any  loss 
obligation  or  negotiated  loss  settlement 
except  for  future  recovery  provisions;  or 

(c)  Upon  written  request  from  the 
lender  to  the  Agency,  provided  that  the 
lender  holds  all  of  the  guaranteed 
portion  and  the  original  Loan  Note 
Guarantee  is  returned  to  the  Agency. 
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§§3575.97-^575.99    [ReservecQ 

§3575.100    0MB  control  number. 

The  report  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  0MB  control 
niunber  0575-0137. 

Subpart  B— {Reserved] 

Dated:  May  17, 1999. 
Jill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

[FR  Doc.  99-13117  Filed  5-25-99;  8:45  am) 

BHJJNG  CODE  3410-XV-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  416  and  417 
[Docket  No.  99-025N] 

Listeria  Monocytogenes 
Contamination  of  Ready-to-Eat 
Products 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Compliance  with  the  HACCP 

system  regulations  and  request  for 

comment. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  publishing 
this  document  to  inform  manufacturers 
of  ready-to-eat  livestock  and  poultry 
products  of  the  Agency's  views  about 
the  application  of  the  hazard  analysis 
and  critical  control  point  (HACCP) 
system  regulations  to  contamination 
with  Listeria  monocytogenes. 

FSIS  believes  that  the  findings  from 
testing  a  range  of  ready-to-eat  products 
and  information  from  investigations  of 
outbreaks  of  listeriosis  constitute 
changes  that  could  affect  an 
establishment's  hazard  analysis  or  alter 
the  HACCP  plan  for  affected  products. 
Therefore,  establishments  must  reassess 
their  HACCP  plans  for  ready-to-eat 
livestock  and  poultry  products.  If 
reassessment  results  in  a  determination 
that  Listeria  monocytogenes 
contamination  is  a  food  safety  hazard 
reasonably  likely  to  occur  in  the 
establishment's  production  process, 
then  it  is  a  type  of  microbiological 
contamination  that  must  be  addressed 
in  a  HACCP  plan. 

In  this  document,  FSIS  is  setting  out 
several  factors  that  it  believes  an 
establishment  should  consider  when 
performing  its  reassessment.  Also,  FSIS 
is  making  guidance  material  available 
that  establishments  may  find  helpful. 
(See  ADDRESSES).  FSIS  invites  comments 


on  the  factors  addressed  in  this 
dociunent  and  on  its  guidance  material. 
DATES:  Comments  may  be  submitted  by 
July  20, 1999. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk,  Docket  No.  99-^)25N,  U.S. 
Department  of  Agricultine,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
document  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

Guidance  material  is  available  from 
the  Inspection  Systems  Development 
Division,  FSIS,  USDA,  Room  202, 
Cotton  Annex  Building,  300  12th  Street 
SW,  Washington,  DC  20250-3700, 
phone  (202) 720-3219,  Fax (202)  690- 
0824.  The  material  is  also  available  on 
the  FSIS  Homepage:  http:// 
www.fsis.usda.gov/index.htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulations  Development  and  Analysis 
Division,  Food  Safety  and  Inspection 
Service,  Washington,  DC  20250-3700; 
(202)  720-5627. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Context 

The  Food  Safety  and  Inspection 
Service  (FSIS)  administers  the 
regulatory  program  under  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.)  to  protect  the  health  and  welfare  of 
consumers  by  preventing  the 
distribution  of  livestock  and  poultry 
products  that  are  unwholesome, 
adulterated,  or  misbranded.  To  further 
the  goal  of  reducing  the  risk  of 
foodbome  illness  from  livestock  and 
poultry  products  to  the  maximum  extent 
possible,  FSIS  issued  the  Pathogen 
Reduction-Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems  final 
rule  on  July  25,  1996  (61  FR  38806). 
These  regulations  require  federally 
inspected  establishments  to  take 
preventive  and  corrective  measures  at 
each  stage  of  the  food  production 
process  where  food  safety  hazards 
occvu. 

Part  416;  the  regulations  on  Sanitation 
Standard  Operating  Procedures  (SOP's), 
requires  establishments  to  develop, 
implement,  and  maintain  written  SOP's 
for  sanitation  that  describe  daily 
procedures  that  are  sufficient  to  prevent 
direct  contamination  or  adulteration  of 
products  (§416.11  and  416.12(a)).  Part 
417,  the  regulations  on  HACCP  systems, 
requires  a  hazard  analysis  to  determine 


the  food  safety  hazards  reasonably  likely 
to  occur  in  the  production  process  and 
identify  the  preventive  measures  an 
establishment  can  apply  to  control  those 
hazards  in  the  production  of  particular 
products  (§41 7.2(a)).  Whenever  a 
hazard  analysis  reveals  one  or  more 
such  hazards,  the  regulations  require  the 
establishment  to  develop  and 
implement  a  written  HACCP  plan,  for 
each  product,  that  includes  specified 
controls  for  each  hazard  so  identified 
(§  41 7.2(b)(1)  and  (c)). 

When  FSIS  issued  the  Pathogen 
Reduction-HACCP  Systems  final  rule,  it 
responded  to  questions  about  the  link 
between  Sanitation  SOP's  and  HACCP 
plans  by  noting  the  importance  of 
Sanitation  SOP's  as  tools  for  meeting 
existing  sanitation  responsibilities  and 
preventing  direct  product 
contamination  and  adulteration  and 
then  appropriateness  as  near-term 
procedures — ^that  is,  for  implementation 
prior  to  HACCP  implementation  and,  in 
a  sense,  as  a  prerequisite  to  HACCP.  In 
response  to  concerns  about  redundancy, 
the  Agency  noted  that  a  sanitation 
procedure  incorporated  into  a  validated 
HACCP  plan  need  not  be  duplicated  in 
the  establishment's  Sanitation  SOP's. 
FSIS  also  anticipated  that  some 
Sanitation  SOP  procedures,  such  as 
those  addressing  pre-operational 
cleaning  of  facilities,  equipment,  and 
utensils  were  likely  to  remain  in  an 
establishment's  Sanitation  SOP's.  (61  FR 
38834.) 

The  HACCP  system  regulations 
require  an  official  establishment  to 
develop  and  implement  a  written 
HACCP  plan  whenever  a  hazard 
analysis  reveals  one  or  more  food  safety 
hazmtls  that  are  reasonably  likely  to 
occur  in  the  production  process 
((§  417.2(a),  (b)(1),  and  (c)).  Paragraph 
(a)(1)  of  §417.2  specifies  the  purpose  of 
a  hazard  analysis:  "to  determine  the 
food  safety  hazards  reasonably  likely  to 
occur  in  the  production  process  and 
identify  the  preventive  measures  the 
establishment  can  apply  to  control  those 
hazards."  Ten  potential  hazard  areas, 
including  microbiological 
contamination,  are  listed  to  guide 
establishments  in  this  analysis 
(§  417.2(a)(3)). 

Section  417.2(a)(1)  also  provides  that 
a  food  safety  hazard  is  reasonably  likely 
to  occur  if  a  prudent  establishment 
would  establish  controls  because  the 
hazard  historically  has  occurred,  or 
because  there  is  a  reasonable  possibility 
that  it  will  occur  in  the  particular  type 
of  product  being  processed,  in  the 
absence  of  those  controls. 

The  likelihood  that  a  potential  food 
safety  hazard  will  occin  in  the 
production  process  for  a  particular 
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product  at  a  given  location,  and  the 
identification  and  adequacy  of 
preventive  measures  to  control  a  likely 
hazard,  must  be  determined  by  each 
establishment.  Obviously,  conditions 
may  well  change  over  time.  For  this 
reason,  the  HACCP  system  regulations 
require  every  establishment  to  reassess 
HACCP  plan  adequacy  at  least  annually 
and  whenever  any  changes  occiu*  that 
could  affect  the  underlying  hazard 
analysis  or  alter  the  HACCP  plan 
(§  417.4(a)(3)).  When  reassessment 
reveals  that  a  plan  no  longer  meets  the 
requirements  for  the  contents  of  a 
HACCP  plan,  the  establishment  must 
modify  the  plan  immediately 
(§  417.4(a)(3)). 

Listeria  Monocytogenes 

Listeria  monocytogenes  is  a  type  of 
pathogenic  bacteria  often  found  in  the 
intestines  of  healthy  animals  (including 
humans)  and  in  the  environments  in 
which  food  producing  animals  are 
raised  and  processed  [e.g.,  in  soil,  water, 
and  vegetation  and  on  the  surfaces  of 
equipment,  floors,  and  walls). 
Therefore,  food  may  be  contaminated 
with  this  microorganism  and,  after 
cooking  or  other  treatment  to  destroy 
the  pathogen,  may  be  recontaminated. 

Listeria  monocytogenes  can  cause 
listeriosis,  a  serious  and  sometimes  fatal 
illness,  for  which  pregnant  women, 
newborns,  the  elderly,  and  people  with 
weakened  immime  systems  are  at  risk. 
The  most  common  manifestation  of 
listeriosis  is  meningitis.  It  also  can 
cause  miscarriages  and  stillbirths. 
Advances  in  molecular  suhtyping 
methods  have  improved  scientists' 
ability  to  associate  Listeria 
monocytogenes  with  particular  products 
and  to  detect  outbreaks  of  listeriosis. 

Since  the  late  1980's,  FSIS  and  the 
Food  and  Drug  Administration  (FDA) 
have  worked  with  food  manufacturers  to 
improve  procedures  for  ensuring  that 
ready-to-eat  foods  (i.e.,  products  that 
may  be  consiuned  without  any  further 
cooking  or  other  preparation)  are  free  of 
Listeria  monocytogenes.  In  addition,  for 
the  past  decade,  FSIS  has  conducted  a 
microbiological  testing  program  in 
which  the  Agency  samples  ready-to-eat 
livestock  and  poultry  products, 
including  cooked  and  fermented 
sausages,  cooked  corned  beef,  sliced 
ham  and  luncheon  meats,  beef  jerky, 
cooked  uncured  poultry,  and  salads  and 
spreads,  in  federally  inspected 
establishments.  (For  the  Agency's 
current  testing  program  instructions,  see 
FSIS  Directive  10,240.2,  Microbial 
Sampling  of  Ready-to-Eat  Products 
Produced  by  Establishments  Operating 
Under  a  HACCP  System.)  FSIS  treats 
ready-to-eat  products  in  which  Listeria 


monocytogenes  is  foimd  as  adidterated 
under  the  FMIA  or  the  PPIA  (21  U.S.C. 
453(g)  or  601(m)). 

Between  1989  and  1993,  the  rate  of 
illness  from  Listeria  monocytogenes 
declined.  Over  the  next  several  years, 
there  did  not  appear  to  be  any  further 
decline,  however,  and  since  last  fall, 
there  has  been  an  increase  in  the 
number  of  cases  caused  by  a  specific 
subtype — a  previously  rare  "E" 
pattern — of  Listeria  monocytogenes.  The 
Centers  for  Disease  Control,  U.S.  Public 
Health  Service,  Department  of  Health 
and  Hiunan  Services  (DHHS),  have 
reported  101  illnesses,  15  adult  deaths 
and  6  stillbirths  or  miscarriages 
associated  with  this  "E"  pattern.  Using 
methodological  advances  that  provide 
more  specific  information  about 
pathogens  isolated  from  foods  and 
humans,  public  health  agencies  have 
obtained  information  associating  the 
"E"  pattern  subtype  of  Listeria 
monocytogenes  with  livestock  and 
poultry  products. 

FSIS  currently  is  evaluating  a  range  of 
measures,  both  short-  and  long-term,  to 
improve  public  health  protection 
against  this  pathogen.  In  aid  of  this 
evaluation,  FSIS  held  a  public  meeting 
on  February  10, 1999,  at  which  research, 
regulation,  and  education  activities 
along  with  industry  and  government 
procedures,  were  discussed. 

Controlling  Listeria  Monocytogenes 
Contamination 

FSIS  is  publishing  this  document  to 
advise  federally  inspected 
establishments  of  the  Agency's  current 
position  on  one  aspect  of  the  public 
health  strategy  to  deal  with  Listeria 
monocytogenes  contamination  and  to 
provide  an  opportimity  to  comment  on 
that  position  as  FSIS  continues  to 
develop  a  comprehensive  strategy.  FSIS 
is  concerned  because  some 
establishments  have  not  reassessed  their 
HACCP  plans  after  recent  outbreaks  of 
listeriosis  caused  by  contaminated 
ready-to-eat  livestock  and  poultry 
products,  and  after  some  establishments 
have  produced  ready-to-eat  products 
adulterated  with  Listeria 
monocytogenes.  If  Listeria 
monocytogenes  contamination  is  a  food 
safety  hazard  reasonably  likely  to  occur 
in  an  establishment's  production 
process,  then  it  must  be  addressed  in  a 
HACCP  plan.  It  would  not  be  sufficient 
to  claim  that  the  hazard  is  adequately 
dealt  with  in  the  establishment's 
Sanitation  SOP.  HACCP  plan 
reassessment  is  necessary  to  determine 
whether  the  plan  appropriately 
addresses  this  hazard. 

FSIS  views  investigations  of  recent 
outbreaks  of  listeriosis  and  findings  of 


Listeria  monocytogenes  contamination, 
along  with  other  information  now 
available  on  the  prevalence  and 
persistence  of  this  foodbome  pathogen, 
as  sufficient  evidence  that  some 
establishments'  present  approach  to  the 
food  safety  hazard  presented  by  ready- 
to-eat  livestock  food  and  poultry 
products  adulterated  with  Listeria 
monocytogenes  does  not  comply  with 
part  417  requirements.  Therefore,  FSIS 
believes  that  §  417.4(a)(3)  requires  that 
establishments  reassess  the  HACCP 
plans  that  cover  ready-to-eat  livestock 
and  poultry  products. 

Put  another  way,  the  Agency  does  not 
see  how — given  the  current  record  of 
contamination  incidents  and 
information  now  available  on  the 
prevalence  and  persistence  of  the 
microorganism,  its  ability  to  survive 
imder  adverse  conditions,  and  the 
apparent  susceptibility  of  some 
products  to  contamination — an 
establishment  that  produces  a  ready-to- 
eat  product  (other  than  one  that  is 
thermally  processed-conunercially 
sterile,  in  accordance  with  part  318, 
subpart  G,  or  part  381,  subpart  X,  of  the 
regulations)  could  have  confidence  that, 
in  operation,  the  HACCP  plan  for  the 
product  meets  part  417  requirements. 

FSIS'  conclusion  addresses  only  the 
need  for  HACCP  plan  reassessment. 
FSIS  cannot  predict  the  likelihood  that 
an  establishment  producing  ready-to-eat 
products  would  be  required  under  the 
regiUations  to  incorporate,  or  alter, 
controls  to  prevent  Listeria 
monocytogenes  contamination  in  one  or 
more  HACCP  plans  as  a  result  of  plan 
reassessment.  FSIS  does  believe, 
however,  that  given  ciurent  knowledge. 
Listeria  monocytogenes  contamination 
should  be  considered  to  be  reasonably 
likely  to  occur  in  the  production  of 
ready-to-eat  livestock  and  poultry 
products,  especially  if  an  establishment 
has  produced  products  adulterated  with 
Listeria  monocytogenes,  or  if  the 
establishment  is  producing  one  or  more 
ready-to-eat  products  that  are 
susceptible  to  Listeria  monocytogenes 
contamination  in  an  environment  that  is 
not  known  to  be  free  of  this  pathogen. 

FSIS  urges  establishments  that 
produce  ready-to-eat  livestock  and 
poultry  products  to  perform  the 
reassessment  of  their  HACCP  plans 
within  30  days  of  the  publication  of  this 
document.  FSIS  will  instruct  its 
inspection  personnel  to  verify  that 
reassessments  were  conducted.  If  an 
establishment  does  not  reassess  its 
HACCP  plan  in  accord  with  this 
document,  FSIS  will  evaluate  the 
establishment's  compliance  with  Part 
417. 
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Set  out  below  are  factors  that  FSIS 
believes  are  relevant  in  determining 
whether  Listeria  monocytogenes 
contamination  is  a  food  safety  hazard 
reasonably  likely  to  occur  in  the 
production  process  and  in  identifying 
preventive  measures  that  establishments 
can  apply  to  control  the  hazard. 
Reassessments  of  HACCP  plans  should 
take  these  factors  into  account.  FSIS  is 
providing  technical  information  and 
other  Agency  guidance  material.  (See 
ADDRESSES  to  obtain  copies.)  The 
Agency  invites  comments  on  this 
gmdance  material  and  the  factors  set  out 
below. 

(1)  Pathogen  Levels  in  Starting 
Materials  FSIS  believes  that  it  is  crucial 
that  each  establishment  know  the 
characteristics  of  its  starting  materials 
and,  in  particular,  keep  itself  informed 
about  evidence  of  Listeria 
monocytogenes  contamination  of  the 
raw  materials  or  source  of  raw  materials 
that  the  establishments  use. 

(2)  Validation  of  Lethality  Treatment 
FSIS  believes  industry  members  must 
comply  rigorously  with  the  HACCP  plan 
validation  requirements  of  §  417.4(a)(1), 
especially  in  ensuring  that  the 
establishment  can  successfully  apply  a 
scientifically  appropriate  lethality 
treatment  imder  its  commercial 
operating  conditions  (see  61  FR  38826- 
38827).  Until  the  establishment 
demonstrates  that  it  achieves  the 
anticipated  lethality  effect  under  actual 
in-plant  conditions,  effectiveness  is 
theoretical,  and  the  plan  is  not 
validated. 

(3)  Exposure  to  Contamination  After 
Lethality  Treatment  The  available 
evidence  on  the  presence  of  Listeria 
monocytogenes  in  food  processing 
environments  appears  to  indicate  an 
increased  potential  for  the 
contamination  of  product  after  a  food  is 
processed  to  destroy  pathogenic 
microorganisms.  Therefore,  an 
establishment's  reassessment  of  its 
HACCP  plans  needs  to  address  such 
potential  contamination.  Establishments 
should  account  for  finished  product 
characteristics  such  as  water  activity, 
pH,  and  the  presence  or  absence  of  one 
or  more  barriers  that  inhibit  pathogen 
growth.  The  HACCP  plan  must 

-  incorporate  any  hazards  identified  by 
the  reassessment. 

(4)  Evidence  of  Product 
Contamination  FSIS  believes  that  any 
finding  of  Listeria  monocytogenes  in  an 
establishment's  ready-to-eat  product, 
whether  in  government  or  industry  test 
results,  is  substantial,  and  perhaps 
conclusive,  evidence  that  Listeria 
monocytogenes  contamination  is  a  food 
safety  hazard  that  is  reasonably  likely  to 
occur  in  its  production  process  for  that 


product.  Therefore,  in  the  event  of  such 
a  finding,  FSIS'  position  is  as  follows. 
If  the  establishment's  HACCP  plan  does 
not  already  provide  for  the  control  of 
Listeria  monocytogenes,  and  absent 
substantial,  scientifically  supportable 
reasons,  that  HACCP  plan  must  be 
modified  to  address  the  Listeria 
monocytogenes  hazard  and  incorporate 
appropriate  controls.  If  the 
establishment's  HACCP  plan  does 
address  and  control  for  Listeria 
monocytogenes,  the  establishment  must 
take  the  appropriate  corrective  actions 
in  accord  with  the  requirements  of  9 
CFR  417.3.  FSIS  inspection  personnel 
will  verify  that  the  establishment  has 
taken  the  necessary  corrective  actions. 

Done  at  Wasiiington,^,  on  May  19, 1999. 
Thomas  J.  Billy, 
Administrator. 

(FR  Doc.  99-13223  Filed  5-25-99;  8:45  am) 
BILLING  CODE  MIO-OH-P 


DEPARTMENT  OF  TRANSPORTATION 
Fettoral  Aviation  Administration 
14  CFR  Part  39 

[Doclwt  No.  9a-SW-47-AD;  Amendment 
39-11182;  AD  9»-11-11] 

RIN  2120-AA64 

AirworthioMS  DirectlvM;  Euiocoplar 
France  Model  SA-a65N,  N1,  HZ,  N3, 
and  SA-366G1  ilelicoptera 

agency:  Federal  AviaUon 
Administration,  IX)T. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
SA-365N,  Nl  and  SA-366G1 
helicopters,  that  cmrently  requires 
repetitive  inspections  of  the  main 
gearbox  (MOB)  magnetic  chip  plug  and 
oil  filter  if  certain  part  number/ 
modification  level  MGB's  are  installed. 
This  new  action  expands  the  helicopter 
model  and  MGB  applicability  to  include 
the  SA-365N2  and  N3  helicopters  and 
all  variants  of  the  MGB.  It  also  requires 
installing  a  MGB  planetary  gear  shaft 
(gear  shaft)  vibration  level  monitoring 
unit  (VLMU);  inserting  procedm^s  into 
the  Rotorcraft  Flight  Manual  (RFM)  for 
a  preflight  vibration  check  using  the 
VLMU  and  inserting  a  related 
emergency  procedure  and  limitation  for 
an  inoperative  VLMU  into  the  RFM. 
This  action  is  prompted  by  two 
occurrences  of  gear  shaft  cracks.  The 
actions  specified  by  this  AD  are 
intended  to  detect  cracks  in  the  MGB 


planetary  gear  shaft,  which  could  lead 
to  failure  of  the  MGB  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  June  10, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  10, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  26,  1999. 

AODflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-47- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOn  FURTHER  tNFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
Rotorcraft  Standards  St^,  Rotorcraft 
Directorate,  FAA.  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296.  fax  (817)  222-5961. 
SUPPl^MENTARY  INFORMATION:  The  FAA 
issued  Priority  Letter  AD  97-15-15  on 
July  18, 1997,  prompted  by  two 
occurrences  of  MGB  planetary  gear  shaft 
cracks,  AD  97-15-15  was  published  in 
the  Federal  Register  on  February  6, 
1998  (63  FR  6069).  It  requires  that  the 
magnetic  chip  plug  on  any  MGB  that 
was  not  modified  in  accordance  with 
MOD  077244  be  inspected  after  every 
flight  and  the  MGB  oil  filter  be 
inspected  after  the  last  ffight  of  each  day 
or  at  intervals  not  to  exceed  12  hours 
time-in-service  (TIS).  The  presence  of 
any  ferrous  chips  or  any  reports  of 
abnormal  vibrations  by  the  flight  crew 
requires  a  MGB  ground  vibration 
evaluation  before  further  flight. 
Eurocopter  France  has  recently  advised 
the  FAA  that  the  potential  for  planetary 
gear  shaft  cracks  exists  for  all  MGB 
variants,  regardless  of  modification 
level,  currently  authorized  for 
installation  on  FAA-certified  Model 
SA-365/366  helicopters.  The  temporary 
installation  of  the  VLMU  enables  the 
flight  crew  to  more  easily  and  acciuately 
assess  the  vibration  level  of  the  MGB 
prior  to  each  flight.  The  manufacturer  is 
pursuing  a  redesign  of  the  affected  MGB 
that  will  probably  result  in  a  mandatory 
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modification  of  the  MGB  and  constitute 
a  tenninating  action  for  the 
requirements  of  this  AD.  It  is 
anticipated  that  after  the  modification  is 
accomplished,  the  VLMU  will  no  longer 
be  required. 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  SA-365N,  Nl.  N2,  and 
N3,  and  SA-366G1  helicopters.  The 
DGAC  advises  that,  based  on  two 
reports  of  cracks  detected  on  the  gear 
shaft,  an  AD  is  necessary  to  mandate  the 
installation  and  the  utilization  of  an 
MGB  vibration  level  unit  that  detects 
vibrations  at  the  shaft  rotation  frequency 
and  indicates  the  potential  for  a  crack  in 
the  gear  shaft. 

Eurocopter  France  has  issued 
Eurocopter  AS  365  Service  Bulletin  No. 
31.00.03.  applicable  to  Model  SA-365N. 
Nl.  N2,  and  N3,  helicopters;  and 
Eurocopter  SA  366  Service  Bulletin  No. 
31.01,  applicable  to  Model  SA-366G1 
helicopters,  both  dated  June  23. 1998. 
These  service  bulletins  provide  for  the 
installation  of  a  VLMU  that  enables  a 
ground  check  for  vibrations  amphtude 
at  the  shaft  rotational  frequency  and 
provides  an  indication  to  the  pilot  when 
the  amplitude  of  vibration  reaches  a 
level  that  could  indicate  the  existence  of 
a  crack  in  the  gear  shaft.  The  service 
bulletins  also  provide  for  checks  of  the 
MGB  chip  plug  and  oil  filter,  and 
measurements  of  on-ground  vibration 
levels  if  the  VLMU  becomes  inoperative. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued  AD 
98-324-045(A),  applicable  to  Model 
365N  helicopters,  and  AD  98-323- 
023(A).  applicable  to  Model  366 
helicopters,  both  dated  August  12. 1998. 
in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
SA-365N.  Nl,  N2,  and  N3,  and  SA- 


366G1  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  is  being  issued  to  detect  cracks 
in  the  MGB  planetary  gear  shaft,  which 
could  lead  to  failiue  of  the  MGB  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  installing  a 
MGB  VLMU  to  enable  a  prefiight  MGB 
vibration  check,  revising  the  RFM 
normal,  emergency  and  limitations 
sections,  and  if  the  VLMU  becomes 
inoperative,  inspecting  the  MGB 
magnetic  plug  after  every  flight  and  the 
oil  filter  each  day  in  which  flights  are 
conducted  {not  to  exceed  12  hauis  time- 
in-service  between  inspections).  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  applicable 
service  bulletins  described  previously.  If 
metallic  particles  are  foimd  on  the 
magnetic  plug  or  oil  filter,  drive  system 
groimd  vibration  measurements  must  be 
conducted.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  xmsafe 
condition  can  adversely  affect  the 
structural  integrity  of  the  helicopter. 
Therefore,  the  actions  are  required 
within  25  hows  time-in-service  and  this 
AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  26  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  10  work  hours  to 
install  die  VLMU,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
manufacturer  has  stated  that  required 
parts  are  available  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$15,600. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons- 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  nUemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Register/ Vol.  64.  No.  101  / Wednesday,  May  26.  1999/Rule8  and  Regulations  28355 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  99-1 1-1 1    Eurocopter  France: 

Amendment  39-11182.  Docket  No.  98- 
SW-47-AD.  Supersedes  AD  97-15-15, 
Amendment  39-10313,  Docket  No.  97- 
SW-23-AD. 
Applicability:  Model  SA-365N,  Nl,  N2. 
and  N3  helicopters,  serial  numbers  up  to  and 
including  6538,  and  SA-366G1  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliaince  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  in  the  main  gearbox 
(MGB)  planetary  gear  shaft  (shaft),  which 
could  lead  to  failure  of  the  MGB  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

.(a)  Within  25  hours  time-in-service,  install 
a  MGB  shaft  vibration  level  monitoring  unit    , 
(VLMU),  in  accordance  with  paragraph  B.  of 
the  Accomplishment  Instructions  of  either 
Eurocopter  AS  365  Service  Bulletin  No. 
31.00.03.  applicable  to  Model  SA-365N,  Nl, 
N2,  and  N3  helicopters;  or  Eurocopter  SA 
366  Service  Bulletin  No.  31.01,  applicable  to 
Model  SA-366G1  helicopters,  both  dated 
June  23, 1998  (SB's). 

(b)  Before  further  flight,  accomplish  the 
following: 

(1)  Insert  paragraphs  2D1),  2D2),  and  2D3) 
of  the  SB's  into  the  applicable  Rotorcraft 
Flight  Manual  post-start  normal  procedures 
section. 

(2)  Insert  the  following  statement  in  the 
Emergency  Procedures  section  of  the 
applicable  Rotorcraft  Flight  Manual:  "If 
vertical  vibrations  at  approximately  4/rev 
frequency  are  detected,  reduce  power,  land 
as  soon  as  practicable,  and  perform  a  VLMU 
vibration  level  check." 

(3)  Insert  the  following  statement  into  the 
Limitations  section  of  the  applicable 
Rotorcraft  Flight  Manual:  "If  the  VLMU 
becomes  inoperative,  it  must  be  returned  to 


service  within  30  calendar  days  or  the  ■ 
helicopter  must  be  grounded  until  such 
repairs  are  made." 

(c)  If  the  VLMU  becomes  inoperative, 
inspect  the  MGB  magnetic  plug;  it  must  be 
inspected  before  every  flight  and  inspect  the 
MGB  oil  filter  each  day  in  which  flights  are 
conducted  or  at  intervals  not  to  exceed  12 
hours  time-in-service,  whichever  occurs  first. 
When  metallic  particles  are  foimd  on  either 
the  magnetic  plug  or  the  oil  filter  element, 
conduct  drive  system  ground  vibration 
measurements  before  further  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
a  FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Rotorcraft  Standards  Staff. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  aiid  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  the  Eurocopter  AS  365  Service  Bulletin 
No.  31.00.03,  or  Eurocopter  SA  366  Service 
Bulletin  No.  31.01,  both  dated  June  23, 1998, 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  fiT>m  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas  76137; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
June  10,  1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(France)  AD  98-324-045(A),  applicable  to 
Model  SA-365N  helicopters,  and  AD  98- 
323-023(A),  applicable  to  Model  SA-366 
hehcopters,  both  dated  August  12, 1998. 

Issued  in  Fort  Worth,  Texas,  on  May  18. 
1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Senrice. 

[FR  Doc.  99-13320  Filed  5-25-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9&-SW-«1-AD;  Amwtdnwnt 
39-11181;  AD  99-11-10] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS  332L2  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
AS  332L2  helicopters  with  a  certain 
power-loss  printed  circuit  board  (PCB) 
installed.  This  action  requires  replacing 
that  power-loss  PCB  with  an  airworthy 
power-loss  PCB.  This  amendment  is 
prompted  by  malfunctions  discovered  • 
during  environmental  testing  of  the 
power-loss  PCB  conducted  by  the 
manufacturer.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
incorrect  engine  status  indications, 
random  activation  of  the  maximum 
rotor  revolutions-per-minute  (RPM) 
alarm,  and  failure  to  reset  the  One- 
Engine  Inoperative  (OEI)  logic  after  an 
actual  loss  of  power  firom  one  engine. 
DATES:  Effective  June  10. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  26,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  OfRce  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-61- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraift 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Eurocopter  France  Model  AS  332L2 
helicopters.  The  DGAC  advises  that 
design  anomalies  of  the  power-loss  PCB 
can  lead  to  non-resetting  of  the  OEI 
logic  after  failure  of  one  engine. 
Eurocopter  France  has  issued 
Eurocopter  Service  Bulletin  31.00.11, 
dated  September  8,  1998,  which 
specifies  replacing  the  power-loss  PCB, 
part  number  (P/N)  SE01958  (Eurocopter 
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France  P/N  704A47720091)  Amendment 
C  or  D,  with  an  airworthy  power-loss 
PCB.  P/N  SE01973  (Eurocopter  France 
P/N  704A47720109).  The  manufacturer 
advises  that  design  anomalies  of  the 
power-loss  PCB  can  lead  to  incorrect 
engine  status  indications,  random 
activation  of  the  maximum  rotor  RPM 
audio  alarm,  and  non-resetting  of  the 
OKI  logic  after  failure  of  one  engine.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  AD  98-290- 
011(A),  dated  August  12. 1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  helicopters  in  France. 

This  helicopter  model  is 
manufactiued  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  OGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eiuocopter  France 
Model  AS  332L2  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  incorrect  engine  status 
indications,  random  activation  of  the 
maximum  rotor  RPM  audio  alarm,  and 
failure  to  reset  the  OEI  Ipgic  after  an 
actual  loss  of  power  from  one  engine. 
This  AD  requires  replacement  of  the 
power-loss  PCB,  P/N  SE01958 
(704A47720091)  Amendment  C  or  D, 
with  an  airworthy  power-loss  PCB,  P/N 
SE01973  (704A47720109). 

None  of  the  Model  AS  332L2 
helicopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  currently  operated  by  non-U.S. 
operators  under  foreign  registry,  so  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Cost  Impact 

If  an  affected  helicopter  is  imported 
and  placed  on  the  U.S.  Register  in  the 
future,  it  would  require  approximately  3 
work  hours  to  accomplish  the 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  manufactiirer 


has  stated  that  there  would  be  no  charge 
for  parts.  Based  on  these  figures,  the 
cost  impact  of  this  AD  would  be  $180 
per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  aurently  on  the 
U.S.  Register,  and  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person,  notice 
and  public  procedures  are  unnecessary, 
and  the  amendment  may  be  made 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  by  submitting 
such  written  data,  views,  or  argiunejats 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  98-SW-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  in  this 
amendment  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  .» 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA's  Determination 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
imnecessary  in  promulgating  this 
regulation  and  therefore,  it  can  be 
issued  immediately  to  correct  an  imsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States,  and  that  it  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procediues 
(44  FR  11034,  February  26, 1979).  ff  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-11-10    Eurocopter  France: 

Amendment  39-11181.  Docket  No.  98- 
SW-61-AD. 

Applicability:  Model  AS  332L2  helicopters, 
with  power-loss  printed  circuit  board  (PCB), 
part  number  (P/N)  SE01958  (Eurocopter 
France  P/N  704A47720091)  Amendment  C  or 
D,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incorrect  engine  status 
indications,  random  activation  of  the 
maximum  rotor  revolutions-per-minute 
(RPM)  audio  alarm,  and  failure  to  reset  the 
One  Engine  Inoperative  (OEI)  logic  after  an 
actual  loss  of  power  from  one  engine, 
accomplish  the  following: 

(a)  Before  further  flight,  remove  the  power- 
loss  PCB,  P/N  SE01958  (Eurocopter  France  P/ 
N  704A47720091)  Amendment  C  or  D,  and 
replace  it  with  an  airworthy  power-loss  PCB, 
P/N  SE01973  (Eurocopter  France  P/N 
704A47720109). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Standards  Staff,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  a  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  2:  You  may  obtain  information 
concerning  the  existence  of  approved 
alternative  methods  of  compliance  with  this 
AD  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
June  10, 1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  I'Aviation  Civile 
(France)  AD  98-290-01 1(A),  dated  August 
12,1998. 

Issued  in  Fort  Worth,  Texas,  on  May  18, 
1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  9»-13321  Filed  5-25-99;  8:45  am) 
BIUJNQ  CODE  4910-13-U 


ACTION:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  94-ANE-54  AD;  Amendment 
39-11180;  AD  9»-11-09] 

RIN2120-AA64 

Ainwortttiness  DIrectivas;  Pratt  & 
Whitney  JT9D  Series  Turtxxfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  dociunent  supersedes  an 
existing  airworthiness  directive  (AD),  i 
applicable  to  Pratt  &  Whitney  (PW)  JTi9D 
series  turbofan  engines,  that  ciurently 
requires  initial  and  repetitive  in-shop  or 
on-wing  inspections  of  the  diffuser  case 
rear  rail  for  cracking,  and  removal,  if 
necessary,  of  the  diffuser  case.  This  AD 
will  reduce  the  allowable  crack  length, 
reduce  the  inspection  intervals,  and 
introduce  an  improved  inspection 
method.  This  AD  is  prompted  by 
continued  reports  of  diffuser  case 
ruptures,  and  improved  imderstanding 
of  crack  propagation  rates.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  diffuser  case  ruptine, 
uncontained  engine  failure,  and  damage 
to  the  aircraft. 

DATES:  Effective  July  26,  1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  26, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from.  Pratt  &  Whitney,  400  Main  St., 
East  Hartford,  CT  06108;  telephone 
(860)  565-6600,  fax  (860)  565-4503. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  or  at  the  Office  of  the  Federal 
Rejgister,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7128, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  airworthiness  directive 
(AD)  94-26-06,  Amendment  39-9102 
(59  FR  67176,  December  29, 1996, 
applicable  to  certain  Pratt  &  Whitney 
(PW)  (PW)  JT9D-59A,  -70A,  -7a  and 
-7Q3  series  tiu-bofan  engines,  was 
published  in  the  Federal  Register  on 
January  11, 1999  (64  FR  1552).  That 
action  proposed  to  require  initial  and 
repetitive  in-shop  or  on-wing 
inspections  of  the  diffuser  case  rear  rail 
for  cracking,  and  removal,  if  necessary, 
of  the  diffuser  case. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Two  commenters  state  that  they  are 
not  affected  by  this  AD. 

A  third  commenter  states  that 
minimal  impact  is  expected  from  the 
AD  as  prematiu«  removal  of  the  affected 
parts  is  planned. 

After  careful  review  of  the  available 
data,  including  the  comments'  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  566  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  157 
engines  installed  on  aircraft  of  U.S. 
registry  wrill  be  affected  by  this  AD,  that 
it  would  take  approximately  29  work 
hours  per  engine  to  accomphsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  horn.  Based 
on  these  figiues,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $273,180. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  th« 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Ammded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-11-09    Pratt  &  Whitney:  Amendment  39- 
11180.  Docket  No.  94-ANE-54. 
Supersedes  AD  94-26-06,  Amendment 
39-9102. 

Applicability:  Pratt  &  Whitney  (PW) 
JT9D-59A.  -70A,  -7Q,  and  -7Q3  series 
turbofan  engines,  installed  on  but  not 
limited  to  Airbus  A300  series,  Boeing 
747  series,  and  McDonnell  Douglas  DC- 
10  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modifled,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiflcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 


request  should  include  speciflc  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  diffuser  case  rupture,  an 
uncontained  engine  failure,  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Perform  initial  and  repetitive 
fluorescent  penetrant  inspections  (FPI)  or 
eddy  current  inspections  (ECI)  of  diffuser 
case  rear  rails  for  cracks  in  accordance  with 
the  Accomplishment  Instructions  of  PW  fT9D 
(SB)  No.  5749.  Revision  8.  dated  October  30, 
1998,  as  follows: 

(1)  For  engines  on-wing  that  have  not  had 
the  diffuser  case  rear  rail  FPI  or  ECI 
inspected  using  the  procedures  referenced  in 
PW  JT9D  SB  No.  5749,  Revision  4,  dated  May 
10, 1993;  Revision  5,  dated  September  29, 
1995;  Revision  6,  dated  May  8,  1998; 
Revision  7,  dated  August  19, 1998;  or 
Revision  8,  dated  October  30, 1998;  Section 
2,  Part  1  A  (l)-(3),  accomplish  the  following: 

(i)  Perform  an  initial  on-wing  inspection 
within  25  cycles  of  the  effective  date  of.this 
AD  in  accordance  with  Section  2,  Part  2  of 
PW  JT9D  SB  No.  5749,  Revision  8.  dated 
October  30, 1998. 

(ii)  Thereafter,  except  as  provided  in 
paragraph  (a)(4)  of  this  AD,  perform  on-wing 
inspections  in  accordance  with  the  time 
requirements  listed  in  Section  2,  Part  2  of  PW 
JT9D  SB  No.  5749,  Revision  8,  dated  October 
30,  1998. 

(2)  For  engines  on-wing  that  have  had  the 
diffuser  case  rear  rail  FPI  or  ECI  inspected 
using  the  procedures  referenced  in  PW  JT9D 
SB  No.  5749.  Revision  4,  dated  May  10, 1993; 
Revision  5,  dated  September  29, 1995; 
Revision  6,  dated  May  8,  1998;  Revision  7, 
dated  August  19, 1998;  or  Revision  8,  dated 


October  30, 1998;  Section  2,  Part  1  A  (l)-<3), 
perform  initial  and  repetitive  on-wing 
inspections  in  accordance  with  PW  JT9D  SB 
5749,  Revision  8,  dated  October  30, 1998, 
within  the  time  requirements  listed  in 
Section  2,  Part  2  of  that  SB,  except  as 
provided  in  paragraph  (a)  (4)  of  this  AD. 

(3)  Remove  from  service  diffuser  cases  that 
do  not  meet  the  return  to  service  criteria 
stated  in  PW  JT9D  SB  No.  5749,  Revision  8, 
dated  October  30, 1998,  Section  2,  Part  2  D, 
and  replace  with  serviceable  parts. 

(4)  For  engines  that  are  overdue  for  an 
inspection  on  the  effective  date  of  this  AD, 
accomplish  the  required  inspection  within  25 
cycles  in  service  of  the  effective  date  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliamce  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  Pratt  &  Whitney  SB: 


Document  No. 

Pages 

Revision 

Date 

5749  „ 

1.2  

3  

4  

5-7  

8.  9  

10,  11  

8 
6 
7 
6 
8 
6 
7 
6 

October  30,  1998. 
May  8,  1998. 
August  19,  1998. 
May  8,  1998. 
October  30,  1998. 
May  8,  1998. 
August  19,  1998. 
May  8,  1998. 

!■  ;•, 

■ 

12 

13-18  

Total  pages:  18. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  Publication 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30,  400 
Main  St.,  East  Hartford.  CT  06108;  telephone 
(860)  565-7700,  fax  (860)  565-4503.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  Regional  Counsel,  12  New" 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
luly  26. 1999. 


Issued  in  Burlington,  Massachusetts,  on  May 
18, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-13322  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  4S10-13-4J 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 

[Doctot  No.  796-0372] 

Direct  Food  Substances  Affirmed  as 
Generally  Recognized  as  Safe: 
Celiulase  Enzyme  Preparation  Derived 
From  Trichoderma  Longibrachiatum 
for  Use  In  Processing  Food 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 
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summary:  The  Food  and  E>rug 
Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  cellulase 
enzyme  preparation  derived  £rom 
Trichodenna  Jongibrachiatum  (formerly 
called  Trichodenna  reesei)  as  generally 
recognized  as  safe  (GRAS)  is  for  use  in 
processing  food.  This  action  is  in 
response  to  a  petition  filed  by  the  AAC 
Consulting  Group,  Inc.,  on  behalf  of 
Novo  Laboratories,  Inc. 
DATES:  This  regulation  is  effective  May 
26, 1999.  The  Director  of  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
§  184.1250  (21  CFR  184.1250),  effective 
May  26, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Beru,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3097. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  the  procediu^s 
described  in  §  170.35  (21  CFR  170.35), 
AAC  Consulting  Group,  Inc.  (formerly 
Arthur  A.  Checci,  Inc.),  7445  Wisconsin 
Ave.,  suite  850,  Bethesda  MD  20814,  on 
behalf  of  Novo  Nordisk  BioChem  North 
America,  Inc.  (formerly  Novo 
Laboratories,  Inc.),  State  Rd.  1003,  P.O. 
Box  576,  Franklinton,  NC  27525-0576, 
submitted  a  petition  (GRASP  9G0260) 
requesting  affirmation  that  cellidase 
enzyme  preparation  derived  from  a 
nonpathogenic  strain  of  T.  reesei  (later 
renamed  T.  hngibrachiatum)  used  for 
processing  food  is  GRAS.  Cellulase,  the 
enzyme,  is  to  be  distinguished  from 
cellulase  enzyme  preparation,  which 
contains  cellulase  as  the  principal  active 
component,  but  it  also  contains  other 
components  derived  bom  the 
production  organism  and  fermentation 
media.  This  document  will  refer  to  the 
former  as  "cellulase"  and  the  latter  as 
"celliilase  enzyme  preparation." 

In  the  Federal  Register  of  November 
27, 1979  (44  FR  67731),  FDA  published 
a  notice  of  filing  of  GRASP  9G0260,  and 
gave  interested  parties  an  opportimity  to 
submit  comments.  FDA  received  one 
comment  in  response  to  the  notice.  The 
comment  urged  the  agency  to  affirm  the 
GRAS  status  of  the  cellulase  enzyme 
preparation  vtrithout  restricting  its  use  in 
food  other  than  to  require  that  the  use 
of  the  enzyme  be  consistent  with 
current  good  manufacturing  practice. 

n.  Standards  for  GRAS  Affinnation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 


qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  added  to  food.  The  basis  of 
such  views  may  be  either  :  (1)  Scientific 
procediues,  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1, 1958,  experience  based  on  common 
use  in  food  (§  170.30(a)).  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
and  ordinarily  is  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  General 
recognition  of  safety  through  experience 
based  on  common  use  in  food  prior  to 
January  1, 1958,  may  be  determined 
without  the  quantity  or  quality  of 
scientific  evidence  required  for  approval 
of  a  food  additive  regulation  and 
ordinarily  is  based  upon  generally 
available  data  and  information. 

In  its  petition.  Novo  Nordisk  BioChem 
North  America,  Inc.,  relied  on  scientffic 
procedures,  primarily  published 
studies,  scientific  papers  and  books,  to 
demonstrate  the  safety  and  identity  of 
the  cellulase  enzyme  and  the 
production  strain  from  which  it  is 
derived.  The  petitioner  provided 
published  studies  docimienting  that 
cellulase  enzyme  preparation  derived    . 
from  nontoxicogenic,  nonpathogenic  T. 
hngibrachiatum  is  GRAS. 

In  evaliiating  this  petition,  the  agency 
reviewed  information  concerning:  (1) 
The  production  organism,  (2)  the 
identity  and  function  of  the  cellulase 
enzjrme,  (3)  the  production  and 
piuification  of  the  cellulase  enzyme 
preparation,  (4)  the  use  of  the  cellulase 
enzyme  preparation  in  the  production  of 
food  products,  and  (5)  the  safety  of  the 
enzyme  preparation. 

m.  Safiety  Evaluation 

A.  Introduction 

Commercial  enzyme  preparations  that 
are  used  in  food  processing  typically  are 
not  chemically  pure,  but  they  contain, 
in  addition  to  the  enzyme  component, 
other  components  that  derive  from  the 
production  organism  and  fermentation 
media,  residual  amounts  of  processing 
aids,  and  substances  used  as  stabilizers, 
preservatives  or  diluents.  Issues  relevant 
to  a  safety  evaluation  of  the  enzyme 
preparation  therefore  include  the  safety 
of  the  enzyme  component,  the  safety  of 
the  enzyme  source,  and  the  safety  of 
processing  aids  and  other  substances 
added  during  the  manufactxuing 
process.  A  safety  evaluation  of  an 
enzyme  preparation  also  includes 


consideration  of  dietary  exposiue  to  that 
preparation. 

B.  Production  Organism 

In  a  submission  dated  December  7, 
1988,  the  petitioner  informed  the  agency 
that  the  International  Commission  on 
Taxonomy  of  Fungi  (ICTF)  had  decided 
to  rename  the  source  organism,  a  fungus 
known  for  its  high  cellidase 
productivity,  from  T.  reesei,  to  T. 
hngibrachiatum  [Ret  1).  The  petitioner 
presented  published  studies  to  assess 
potential  pathogenicity  of  T. 
hngibrachiatum  in  mice,  rabbits,  and 
guinea  pigs  (Ref  2).  No  adverse 
reactions  were  reported  in  these  studies. 
The  petitioner  also  included  in  its 
petition  the  resiUts  of  a  search  of  several 
scientific  data  bases  including 
Biological  Abstracts,  1977-83;  Chemical 
Abstracts,  1977-83;  Scisearch,  1978-63; 
Medline,  1980-63;  and  Food  Science 
and  Technology  Abstracts,  1969-83. 
The  petitioner  states  that  these  searches 
demonstrate  that  T.  hngibrachiatum  is 
well  known  and  available  to  the 
scientific  community,  and  the  data 
bases  contain  studies  in  which  the 
microorganism,  or  enzymes  derived 
from  it,  were  utilized  without  any 
evidence  of  pathogenicity  or 
toxicogenicity  being  associated  with 
their  use.  The  searches  did  not  identify 
a  single  report  that  T.  hngibrachiatum 
is  the  etiological  agent  of  a  disease  in 
man  or  animals.  The  agency  concludes, 
based  upon  the  pdblished  information 
presented  in  the  petition  (Refs.  2 
through  6)  that  the  production  organism 
T.  hngibrachiatum  has  been  adequately 
identified  and  determined  to  be 
nontoxicogenic  and  nonpathogenic  (Ref. 
7). 

C.  Identity  and  Function  of  the  Cellulase 
Enzyme 

Cellulase  is  the  accepted  name  for  the 
enzyme  that  catalyzes  the 
endohydrolysis  of  1 ,4-beta-glucosidic 
linkages  in  cellulose  (Ref.  8).  The 
enzyme  will  also  hydrolyze  1,4-linkages 
in  beta-glucans.  The  enzymatically 
formed  reaction  products  are  mainly 
glucose  and  cellobiose,  a  disaccharide 
composed  of  two  glucose  molecides. 
According  to  the  recommendations  of 
the  International  Union  of  Pure  and 
Applied  Chemistry  and  the 
International  Union  of  Biochemistry 
(1972),  cellulase  has  the  following 
designation:  Cellulase,  E.C.  3.2.1.4  (Ref. 
9).  FDA  concludes  that  generally 
available  and  accepted  data  and 
information  establish  that  the  cellulase 
that  is  the  subject  of  this  dociunent  is 
capable  of  achieving  its  intended 
technical  effect. 
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D.  Production  of  Cellulose  Enzyme 
Preparation 

The  production  process  for  cellulase 
enzyme  preparation  &om  T. 
longibrachiatum  is  described  in  GRASP 
9G0260  and  can  be  summarized  as 
follows.  A  pure  cultiue  of  T. 
longibrachiatum  is  aseptically  grown  in 
a  typical  cultiu«  mediiun  such  as  one 
containing  potato  starch,  soybean  meal, 
com  steep  liquor,  or  dextrose.  Mineral 
salts,  such  as  phosphates  and  sulfates, 
are  included  in  the  medium  which  also 
contains  an  antifoaming  agent  and  a 
surfactant.  The  fermentation  is 
conducted  at  26  to  32  °C  with  aeration 
and  maximal  agitation.  Cell  growth  and 
the  possible  presence  of  foreign 
microorganisms  are  monitored  by  taking 
samples  before  inoculation  of  the 
fermenter,  every  24  hours  during 
cultivation,  and  before  transfer/ 
harvesting. 

After  100  to  170  hours,  the  culture 
broth  is  subjected  to  flocculation  and 
filtration.  The  enzyme,  which  is 
secreted  into  the  extracellular  medium, 
is  separated  from  the  myceliiun  by 
action  of  the  flocculating  agent.  This 
material  is  then  removed  by  filtration 
using  a  filter  aid.  The  enzyme,  which 
remains  in  solution,  is  concentrated  by 
ultrafiltration  or  vacuum  evaporation  at 
30  to  40  °C.  The  enzyme  suspension  is 
then  dried  to  a  powder  by  spray  drying 
or  concentrated  in  liquid  form  by 
vacuum  evaporation.  The  packaged 
finished  product,  powder  or  liquid,  is 
shipped  or  stored  at  4  "C.    •  ' 

The  agency  finds  that  the 
fermentation  generating  organism  is 
maintained  in  a  manner  to  avoid 
contamination  and  genetic  changes,  that 
the  fermentation  is  a  pure  culture 
fermentation  initially  and  is  monitored 
for  purity  periodically  during  the 
cultiue  period,  and  that  the  filtration 
step  in  the  piuification  process  would 
remove  any  viable  production 
organisms  from  the  final  product  (Ref. 
7).  The  agency  furtherfinds  that, 
because  the  potential  impurities  in  the 
cellulase  enzyme  preparation  that  may 
originate  from  the  source  or 
manufacttiring  process  do  not  raise  any 
basis  for  concern  about  the  safe  use  of 
the  preparation,  the  general 
requirements  for  enzyme  preparations 
as  described  in  the  "Food  Chemicals 
Codex."  4th  ed.  (1996)  (Ref.  10),  which 
are  being  incorporated  by  reference  in 
new  §  184.1250  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51,  are 
adequate  as  minimum  criteria  for  food- 
grade  cellulase  enzyme  preparation. 


E.  Use  in  Food 

The  function  of  cellulase  enzyme 
preparation  in  food  production  includes 
uses  such  as  the  breakdown  of  the 
cellulose  in  citrus  products,  removal  of 
fiber  from  edible  oil  press  cakes, 
increase  in  starch  recovery  from 
potatoes,  extraction  of  proteins  fitim 
leaves  and  grasses,  tenderizing  fiiiits 
and  vegetables  prior  to  cooking, 
extraction  of  essential  oils  and  flavoring 
material  from  plant  materials,  the 
preparation  of  animal  feeds,  and  other 
uses  that  are  discussed  in  publications 
such  as  theHandbook  of  Food  Additives 
(Refs.  11  and  12). 

The  petitioner  also  presented 
additional  published  information  that 
the  cellulase  enzyme  preparation 
performed  its  intended  technical  effect 
in  the  production  of  various  food 
materials.  Cellulase  enzyme  preparatidn 
has  been  shown  to  be  effective  in  the 
degradation  of  vegetable  tissues  and  in 
the  extraction  of  green  tea  components, 
vegetable  proteins  and  starches. 
Cellulase  enzyme  preparation  is  also 
capable  of  modifying  food  materials 
such  as  vegetables,  rice,  and  soybeans  to 
markedly  influence  the  digestibility, 
cooking  quality,  shape,  and  the  yield  of 
nutrients  (Ref.- 13). 

The  agency  has  considered  the 
estimated  dietary  exposiue  to  cellulase 
enzyme  preparation  from  its  proposed 
use  (Refs.  14  and  15).  Enzymes, 
including  the  petitioned  cellulase,  are 
used  in  small  quantities  in  food  to 
accomplish  their  intended  effects.  In 
addition,  many  food  processes  that  use 
cellulase  also  include  removal  of 
insoluble  solids,  a  processing  step  that 
should  remove  most  of  the  added 
enzyme  preparation.  Nonetheless,  in 
calculating  the  estimated  dietary 
exposiue  to  cellulase  enzyme 
preparation,  the  agency  made  the 
conservative  assumptions  that  no 
cellulase  enzyme  preparation  is 
removed  from  the  food  by  processing, 
and  all  foods  that  may  be  treated  with 
cellulase  enzyme  preparation  will  be  so  - 
treated.  The  agency  concludes  that  the 
dietary  exposure  to  cellulase  enzyme 
preparation  does  not  present  a  basis  for 
concern  about  the  safety  of  its  use  (Refs. 
16  and  17). 

F.  Safety  Studies 

'    The  petitioner  has  provided 
published  studies  with  the  cellulase 
enzyme  preparation,  corroborated  with 
unpublished  studies,  to  demonstrate 
that  the  enzyme  preparation  is  safe  for 
use  in  food.  The  petitioner  prqyided 
published  oral  acute  toxicity  studies 
with  mice,  rats,  and  dogs  and  oral 
subchronic  studies  with  rats  and  dogs 


(Ref.  2).  No  significant  adverse  effects 
were  noted  in  these  studies. 

A  published  toxicity  study  with  in 
utero  exposing,  and  a  teratogenicity 
study,  both  conducted  with  rats, 
reported  no  adverse  effects  at  levels  up 
to  5  percent  in  the  diet  (Ref.  2).  The 
petitioner  also  provided  published 
mutagenicity  studies  involving  the 
Ames  test,  chromosomal  aberration 
tests,  and  dominant  lethal  tests  (Ref.  2). 
There  was  no  evidence  of  mutagenicity 
of  the  cellulase  enzyme  preparation  in 
any  of  these  tests.  C)ther  published 
studies  with  the  cellulase  enzyme 
preparation  provided  by  the  petitioner 
include  an  inhalation  study  in  rats;  skin 
and  eye  irritation  tests  in  rabbits;  a  skin 
irritation  test  in  humans;  and  a  skin 
sensitivity  test  in  guinea  pigs  and 
humans.  Finally,  because  certain 
species  of  Trichoderma  are  known  to 
produce  substances  that  inhibit  the 
growth  of  microorganisms,  the 
petitioner  tested  the  cultiue  broth  of  T. 
longibrachiatum  for  antibiotics  or 
toxins;  the  tests  were  negative  (Ref.  2). 

The  agency  has  reviewed  the 
published  safety  studies  in  the  petition 
along  with  other  available  information. 
The  agency  concludes  that  the 
published  safety  data  support  the  use  of 
cellulase  enzyme  preparation  fitim  T. 
longibrachiatum  for  the  enzymatic 
breakdown  of  celliilose  in  processing 
food  (Refs.  16  and  17). 

IV.  Conclusions 

The  agency  has  evaluated  all  available 
information  and  finds,  based  upon  the 
published  information  about  the 
identity  and  function  of  cellulase,  that 
the  enzyme  component  of  cellulase 
enzyme  preparation  will  achieve  its 
intended  technical  effect  and  raises  no 
toxicity  concerns.  The  agency  further 
finds,  based  upon  generally  available 
and  accepted  information,  that  when  the 
cellulase  enzyme  preparation  is 
manufactured  in  accordance  with 
§  184.1250.  the  source,  T. 
longibrachiatum,  and  the  manufacturing 
process  will  not  introduce  impurities 
into  the  preparation  that  may  render  its 
use  imsafe.  Finally  the  agency  finds  that 
dietary  exposure  to  the  cellulase 
enzyme  preparation  from  the  petitioned 
use  does  not  present  a  basis  for  concern 
about  the  safe  use  of  the  cellulase 
enzyme  preparation.  Therefore,  the 
agency  concludes,  based  on  the 
evaluation  of  published  data  and 
information,  and  based  upon  scientific 
procedures  (§  170.30(b)),  that  use  of  the 
cellulase  enzyme  preparation  derived 
from  T.  longibrachiatum  for  the 
enzymatic  breakdown  of  cellulose  in 
processing  food  is  GRAS.  Therefore,  the 
agency  is  affirming  that  the  use  of 
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cellulase  enzyme  preparation  from  T. 
longibrachiatum  described  in  the 
regulation  set  out  below  is  GRAS  (21 
CFR  184.1(b)(1))  with  no  limitations 
other  that  current  good  manufacturing 
practice. 

V.  EnTironmental  Efiects 

The  agency  has  carehilly  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  findings  of  no 
si^iificant  impact,  and  the  evidence 
supporting  these  findings,  contained  in 
an  environmental  assessment,  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-S05),  Food  and  Drug 
Administration,  rm.  1061,  Rockville, 
MD  20852,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VI.  Analysis  of  Impacts 

A.  Analysis  for  Executive  Order  12866 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Oi'der  12866. 
Executive  Order  12866  directs  agencies 
to  assess  the  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million,  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In  addition, 
it  has  been  determined  that  this  final 
rule  is  not  a  major  rule  for  the  purpose 
of  congressional  review. 

The  primary  benefit  of  this  action  is 
to  remove  imcertainty  about  the 
regulatory  status  of  the  petitioned 
substance.  No  compliance  costs  are 
associated  with  this  final  rule  because 
no  new  activity  is  required  and  no 
current  or  futiue  activity  is  prohibited 
by  this  rule. 

B.  Regulatory  Flexibility  Analysis 

FDA  has  examined  the  impacts  of  this 
final  rule  under  the  Regulatory 
Flexibility  Act.  The  R^ulatory 
Flexibility  Act  (5  U.S.C.  601-61 2) 
requires  Federal  agencies  to  consider 
alternatives  that  woidd  minimize  the 
economic  impact  of  their  regulations  on 


small  entities.  In  compliance  with  the 
Regulatory  Flexibility  Act,  FDA  finds 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial         i 
number  of  small  entities. 

No  compliance  costs  are  associated 
with  this  final  rule  because  no  new 
activity  is  required  and  no  current  or 
futiue  activity  is  prohibited. 
Accordingly,  under  the  Regidatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Vn.  Paperwori^  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Vm.  Effective  Date 

As  this  rule  recognizes  an  exemption 
from  the  food  additive  definition  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
and  from  the  approval  requirements 
applicable  to  food  additives,  no  delay  in 
effective  date  is  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)).  The  rule  will  therefore  be 
effective  immediately  (5  U.S.C. 
553(d)(1)). 
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List  of  Subiects  in  21  CFR  Part  184 

Food  ingredients,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCE  AFHRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  371. 

2.  Section  184.1250  is  added  to 
subpart  B  to  read  as  follows: 

$184.1250    Cellulase  enzyme  prefMratlon 
derived  from  Trichoderma  longit>rachiatum. 

(a)  Cellulase  enzyme  preparation  is 
derived  from  a  nonpathogenic, 
nontoxicogenic  strain  of  Trichoderma 
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longibrachiatum  (formerly  T.  reesei). 
The  enzyme,  cellulase,  catalyzes  the 
endohydrolysis  of  1 .4-beta-glycosidic 
linkages  in  cellulose.  It  is  obtained  from 
the  culture  filtrate  resulting  from  a  pure 
culture  fermentation  process. 

(b)  The  ingredient  meets  the  general 
and  additional  requirements  for  enzyme 
preparations  in  the  monograph 
specifications  on  enzyme  preparations 
in  the  "Food  Chemicals  Codex,"  4th  ed. 
(1996),  pp.  129  to  134,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  2101  Constitution  Ave. 
NW.,  Box  285.  Washington,  DC  20055 
(Internet  "http://www.nap.edu"),  or 
may  be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
200  C  St.  SW.,  rm.  3321,  Washington, 
DC.  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon 
the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  in  food  as 
an  enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  for  the  breakdown  of 
cellulose. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  ''■'" 

Dated:  May  17, 1999. 
L.  Robert  Lake, 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[PR  Doc.  99-13151  Filed  5-25-99;  8:45  am] 

BHXINQ  CODE  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
[SPATS  No.  iN-144-f  OR] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Final  rule;  clarification. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
clarifying  its  decision  and  responses  to 
comments  it  received  on  an  amendment 


to  the  Indiana  regulatory  program 
(Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
concerned  revisions  to  and  additions  of 
statutes  pertaining  to  other  State  and 
Federal  laws  and  permit  revisions.  At 
the  request  of  the  Indiana  Department  of 
Natural  Resources  (IDNR),  we  are 
providing  clarification  of  our  decision 
findings  and  responses  to  comments  for 
two  provisions  relating  to  permit 
revisions  that  we  disapproved  in  a 
previous  final  rule  decision  document 
dated  March  16,  1999  (64  FR  12890). 
This  clarification  supplements  our 
previous  findings  made  in  section  III. 
Director's  Findings  and  our  responses  to 
comments  made  in  section  FV.  Summary 
and  Disposition  of  Comments  of  that 
final  rule  document,  but  does  not  affect 
our  decision  made  in  section  V.         ». 
Director's  Decision. 
EFFECTIVE  DATE:  May  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana 
46204-1521.  Telephone  (317)  226-6700. 
Internet:  INFOMAIL@indgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION:  On  March 
16,  1999,  we  published  a  final  rule 
approving,  with  certain  exceptions,  a 
May  14, 1998,  amendment  to  the 
Indiana  program.  The  amendment 
concerned  revisions  to  Indiana  Code 
(IC)  14-8  and  several  sections  of  IC  14- 
34  made  by  the  Indiana  House  Enrolled 
Act  No.  1074  (HEA  1074).  By  letter 
dated  May  12, 1999,  the  DDNR  asked  us 
to  clarify  our  disapproval  of  two 
revisions  to  the  Indiana  Code  that  were 
included  in  HEA  1074.  The  IDNR  was 
concerned  that  the  language  we  used  in 
the  preamble  discussion  of  the 
disapproved  revisions  would  have  an 
adverse  impact  on  the  existing  approved 
Indiana  program.  This  final  rule  clarifies 
the  preamble  discussion  of  our  final  • 
decision  and  our  responses  to  the 
comments  received  on  these  two 
revisions.  First,  we  disapproved  IC  14- 
34_5_7_7(a),  which  defined  a  permit 
revision.  Second,  we  disapproved  IC 
14-34-5-8.2(4),  which  added  a 
gmdeline  that  would  require  Indiana  to 
approve  postmining  land  use  changes, 
with  specified  exceptions,  as 
nonsignificant  permit  revisions. 

IC  14-34-5-7(a).  Definition  of  Permit 
Revision  ^ 

As  proposed,  this  provision  would 
define  a  permit  revision  as  a  change  in 
mining  or  reclamation  operations  from 


the  approved  mining  and  reclamation 
plans  that  adversely  affect  the 
permittee's  compliance  with  state 
statutes  and  regulations.  In  the  March 
16, 1999,  Federal  Register  notice 
disapproving  this  provision,  we  cited 
three  problems  with  the  proposed 
language.  The  discussion  of  those  three 
problems  is  not  intended  to  affect  the 
currently  approved  regulation  at  310 
LAC  12-3-121(a)(l)  cited  by  the  Indiana 
Coal  Council  (ICC)  in  their  comments  of 
June  26,1998.  in  support  of  the 
proposed  change  (Administrative 
Record  No.  IND-1617).  The  portion  of 
this  regulation  cited  by  the  ICC  requires 
revisions  to  permits  for  changes  in 
surface  coal  mining  or  reclamation 
operations  described  in  the  original 
application  and  approved  under  the 
original  permit,  when  such  changes 
constitute  a  significant  departure  from 
the  method  of  conduct  of  mining  or 
reclamation  operations  contemplated  by 
the  original  permit.  In  addition  to  the 
portion  cited  by  the  ICC,  the  regulation 
at  310  LAC  12-3-1 2 1(a)(1)  goes  on  to 
state  that  changes  which  constitute  a 
significant  departure  shall  include,  but 
not  be  limited  to,  those  that  could  result 
in  an  operator's  inability  to  comply  with 
applicable  requirements  (emphasis 
added).  The  proposed  statutory  change 
we  disapproved  would  have  been  in 
conflict  with  the  current  regulation  in 
that  it  would  have  imposed  a  limitation 
inconsistent  with  this  previous 
approved  regulation.  However,  we  do 
not  intend  for  our  disapproval  of  IC  14- 
34_5_7(a)  to  impact  the  current 
discretion  that  Indiana  has  within  its 
approved  program  to  determine  when  a 
revision  is  required. 

IC  14-34-5-8.2(4)  Post-Mining  Land 
Use  as  Nonsignificant  Permit  Revisions 

As  proposed,  this  provision  would 
classify  a  revision  as  nonsignificant  that 
involved  a  land  use  change  other  than 
those  listed  in  IC  14-34-5-8.1(8). 
Section  8.1(8)  listed,  as  significant 
revisions,  residential  land  uses, 
commercial  or  industrial  land  uses, 
recreational  land  uses,  and  developed 
water  resources  meeting  the  size  criteria 
of  30  CFR  77.216(a).  In  a  letter  faxed  to 
us  on  December  21. 1998.  responding  to 
our  concerns  regarding  this  provision, 
the  IDNR  indicated  that  it  interpreted 
this  provision  to  mean  that  Indiana 
would  retain  discretion  to  determine 
that  land  use  changes  other  than  those 
listed  in  IC  14-34-8.1(8)  could  be 
significant  revisions  (Administrative 
Record  No.  IND-1627).  However,  we 
disapproved  this  proposed  revision 
because  we  feel  that  it  is  clear  on  its  face 
that  the  proposed  change  would  remove 
such  discretion.  We  went  on  to  explain 
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that  we  felt  there  are  clearly  times  when 
other  land  use  changes  coidd  warrant 
being  considered  a  significant  revision. 
However,  it  is  not  our  intent  to  indicate 
that  all  other  land  use  changes  must  be 
considered  a  significant  revision.  Nor  is 
it  our  intent  to  alter  OSM's  position  as 
reflected  in  other  regulatory  actions 
relating  to  significant  permit  revisions, 
such  as  those  for  the  Federal  program  in 
Teimessee.  We  do  feel  that  it  is  essential 
for  Indiana  to  continue  to  have  the 
discretion  to  determine,  on  a  case-by- 
case  basis,  that  other  land  use  changes 
besides  those  listed  in  section  8.1(8) 
may  constitute  a  significant  revision. 
Therefore,  this  provision  was 
disapproved. 

Dated:  May  18. 1999. 
Brent  Wahlqnist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 
(FR  Doc.  99-13336  Filed  5-25-99;  8:45  am] 

BIUINO  CODE  491(M»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart36 
RIN  2900-AI92 

Loan  Guaranty:  Requirements  for 
Intwrest  Rate  Reduction  Refinancing 
Loans 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule;  correction  and  delay 
of  effective  date. 

SUMMARY:  This  document  makes  a 
correction  to  a  final  rule  amending  our 
loan  guaranty  regulations  concerning 
the  requirements  for  Interest  Rate 
Reduction  Refinancing  Loans  (IRRRLs). 
This  document  also  delays  for  14  days 
the  effective  date  of  the  final  rule.  Under 
the  final  rule,  generally  to  obtain  an 
IRRRL  the  veteran's  monthly  mortgage 
payment  must  decrease.  Also,  the  final 
rule  provides  that  the  loan  being 
refinanced  must  not  be  delinquent  or 
the  veteran  seeking  the  loan  must  meet 
certain  credit  standard  provisions.  The 
new  effective  date  is  June  7, 1999.  These 
actions  are  needed  because  of  a  lawsuit 
concerning  the  final  rule. 
DATES:  The  final  rule  published  in  the 
Federal  Register  on  April  23, 1999  (64 
FR  19906),  with  changes  made  by  this 
document,  is  effective  Jime  7, 1999. 
FOR  FURTHER  INFORMATK)N  CONTACT:  R.D. 
Finneran,  Acting  Assistant  Director  for 
Loan  Policy  and  Valuation  (262),  Loan 
Guaranty  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-7368. 


SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  38  U.S.C.  chapter  37,  VA 
guarantees  loans  made  by  lenders  to 
eligible  veterans  to  piut:hase,  construct,  f 
improve,  or  refinance  their  homes  (the 
term  veteran  as  used  in  this  document 
includes  any  individual  defined  as  a 
veteran  under  38  U.S.C.  101  and  3701 
for  the  purpose  of  housing  loans).  This 
document  amends  VA's  loan  guaranty 
regulations  by  revising  the  requirements 
for  VA-guaranteed  IRRRLs. 

The  IkRRL  program  was  established 
by  Public  Law  No.  96-385,  October  7, 
1980.  IRRRLs  are  designed  to  assist 
veterans  by  allowing  ti^em  to  refinance 
an  outstanding  VA-guaranteed  loan  with 
a  new  loan  at  a  lower  rate.  The 
provisions  of  38  U.S.C.  3703(c)(3)  and 
3710(e)(1)(C)  allow  the  veteran  to  do  so 
without  having  to  pay  any  out-of-pocket 
expenses.  The  veteran  may  include  in 
the  new  loan  the  outstanding  balance  of 
the  old  loan  plus  reasonable  closing 
costs,  including  up  to  two  discount 
points. 

We  published  a  final  rule  in  the 
Federal  Register  on  April  23, 1999  (64 
FR  19906),  to  amend  the  loan  guaranty 
regulations  concerning  the  requirements 
for  IRRRLs.  Under  the  final  rule, 
generally  to  obtain  an  IRRRL  the 
veteran's  monthly  mortgage  payment 
must  decrease.  Also,  the  find  rule 
provides  that  the  loan  being  refinanced 
must  not  be  delinquent  or  the  veteran 
seeking  the  loan  must  meet  certain 
credit  standard  provisions. 

We  are  changing  38  CFR 
36.4306a(a)(6)  in  the  final  rule  to  reflect 
statutory  provisions  at  38  U.S.C. 
3710(e)(1)(D)  which  state  that  the  dollar 
amount  of  guaranty  on  IRRRLs  may  not 
exceed  the  greater  of  the  original 
guaranty  amoimt  of  the  loan  being 
refinanced  or  25  percent  of  the  loan. 
Since  this  change  merely  restates 
statutory  provisions  there  is  a  basis  for 
dispensing  with  notice-and-comment 
and  delayed  effective  date  provisions  of 
5  U.S.C.  553. 

We  are  also  changing  the  effective 
date  of  the  final  rule.  'The  effective  date 
for  the  final  rule  was  scheduled  to  be 
May  24, 1999.  This  document  changes 
the  effective  date  to  June  7, 1999. 

These  actions  are  needed  because  of 
a  lawsuit  concerning  the  final  rule. 

Accordingly,  in  FR  Doc.  99-10146 
published  on  April  23, 1999  (64  FR 
19906)  make  the  following  correction. 
On  page  19910,  in  §  36.4306a,  paragraph 
(a)(6)  is  corrected  to  read  as  follows: 

§36.43068    Interest  rate  reduction 
refinancing  loan. 

(a)  *   *   * 

(6)  The  dollar  amoimt  of  guaranty  on 
the  38  U.S.C.  3710(a)(8)  or  (a)(9)(B)(i) 


loan  may  not  exceed  the  greater  of  the 
original  guaranty  amount  of  the  loan 
being  refinanced  or  25  percent  of  the 
loan;  and 

•        •        •        •        * 

Approved:  May  21, 1999. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 
[FR  Doc.'99-13396  Filed  5-21-99;  3:38  pm] 
BILUNO  CODE  «320-01-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

4OCFRPart180 
OPP-300e64;  FRL-6081-ei 
BIN  2070-AB78 

Spinosad;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
spinosad  in  or  on  sweet  com  at  0.02 
parts  per  million  (ppm),  sweet  com 
forage  at  0.6  ppm,  sweet  com  stover  at 
1.0  ppm,  and  a  permanent  tolerance  for 
tuberous  and  corm  vegetables  (crop 
subgroup  IC)  at  0.02  ppm.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  the  tolerance  for 
tuberous  and  conn  vegetables  (crop 
subgroup  IC).  Dow  AgroScience 
Company  requested  tolerances  for  sweet 
com.  These  tolerances  were  requested 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
26, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  26, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3008641, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300864],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
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Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300864).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FUFtTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  272, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  305-7610, 
Jackson .  si  dney@epa  .gov . 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  8, 1999  (64  FR 
17174)  (FRL-6071-2),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Public  Law  104-170) 
aimouncing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerance  by  the 
Interregional  Research  Project  Number  4 
(IR-4},  New  Jersey  Agricultural 
Experimental  Station:  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
and  on  September  16, 1998  (63  FR 
49568)  (FRL-6025-8)  by  the  Dow 
AgroScience  Company,  9330  Zionsville 
Road,  Indianapolis,  IN  46254.  Each 
notice  included  a  summary  of  the 
petition  prepared  by  Dow  AgroSciences, 
the  registrant. 

These  petitions  requested  that  40  CFR 
180.495  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
spinosad,  in  or  on  sweet  com  at  0.02 
ppm,  sweet  com  forage  at  0.6  ppm, 
sweet  com  stover  at  1.0  ppm,  and  for 
tuberous  and  corm  vegetables  (crop 
subgroup  IC)  at  0.02  ppm.  Spinosad  is 
a  fermentation  product  of 
Sacchawpolyspom  spinosa.  Spinosad 


consist  of  two  related  spinosyn 
compounds.  Factor  A  and  Factor  D  both 
of  which  serve  as  active  ingredients. 
They  are  typically  present  at  an  85:15 
A:D  ratio. 

I.  Background  and  Statutory  Findings 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
detemines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  residt  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  spinosad  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  - 
tolerances  for  residues  of  spinosad  on 
sweet  com  at  0.02  ppm,  sweet  com 
forage  at  0.6  ppm,  sweet  com  stover  at 
1.0  ppm  and  a  tolerance  for  tuberous 
and  corm  vegetables  (crop  subgroup  IC) 
at  0.02  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability, as  well  as 
the  relationship  af  the  residts  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 


concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  spinosad  are 
discussed  in  this  unit. 

1.  Acute  toxicity.  Spinosad  has  low 
acute  toxicity.  The  rat  oral  lethal  dose 
(LDso)  is  3,738  milligram(mg)/ 
kilogram(kg)  for  males  and  >  5,000  mg/ 
kg  for  females,  whereas  the  mouse  oral 
(LDso)  is  >5,000  mg/kg.  The  rabbit 
dermal  LDso  is  >5,000  mg/kg  and  the  rat 
inhalation  lethal  concentration  (LCjo)  is 
>5.18  mg/liter(l)  air.  In  addition, 
spinosad  is  not  a  skin  sensitizer  in 
guinea  pigs  and  does  not  produce 
significant  dermal  or  ocular  irritation  in 
rabbits.  End  use  formulations  of 
spinosad  that  are  water  based 
suspension  concentrates  have  similar 
low  acute  toxicity  profiles. 

2.  Genotoxicity.  Short  term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  lymphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes,  and  an  in  vivo 
c}^ogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  spinosad.  These  studies 
show  a  lack  of  genotoxicity. 

3.  Reproductive  toxicity.  In  a  2- 
generation  reproduction  study,  groups 
of  Sprague-Dawley  rats  (30/sex/group) 
received  diets  containing  Spinosad 
(88.0%)  at  dose  levels  of  0,  0.005,  0.02, 
or  0.2%  (3, 10,  or  100  mg/kg/day, 
respectively)  for  two  successive 
generations.  For  parental  systemic 
toxicity,  the  no-observed  adverse  effect 
level  (NOAEL)  was  0.02%  (10  mg/kg/ 
day)  and  the  lowest-observed  adverse 
effect  level  (LOAEL)  was  0.2%  (100  mg/ 
kg/day),  based  on  increased  heart, 
kidney,  liver,  spleen,  and  thyroid 
weights  (both  sexes),  histopathology  in 
the  spleen  and  thyroid  (both  sexes), 
heart  and  kidney  (males),  and 
histopathologic  lesions  in  the  lungs  and 
mesenteric  lymph  nodes  (both  sexes), 
stomach  (females),  and  prostate.  For 
offspring  toxicity,  the  NOAEL  was 
0.02%  (10  mg/kg/day)  and  the  LOAEL 
was  0.2%  (100  mg/kg/day)  based  on 
decreased  litter  size,  survival  (F2),  and 
body  weights.  Reproductive  effects  at 
that  dose  level  included  increased 
incidence  of  dystocia  and/or  vaginal 
bleeding  after  parturition  with 
associated  increase  in  mortality  of  dams. 

4.  Developmental  toxicity.  In  a 
prenatal  developmental  toxicity  study, 
groups  of  pregnant  Sprague-Dawley  rats 
(30/group)  received  oral  (gavage) 
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administration  of  Spinosad  (88.6%)  ia 
aqueous  0.5%  methylcellulose  at  dose 
levels  of  0, 10,  50,  or  200  mg/kg/day 
during  gestation  days  6  through  17.  For 
maternal  toxicity,  the  NOAEL  was  >200 
mg/kg/day  (the  highest  dose  tested 
(HDT));  a  LOAEL  was  not  established. 
Marginal  maternal  toxicity  was  reported 
at  this  dose  level  (decreased  body 
weight  gain).  Based  upon  the  results  of 
a  range-finding  study,  which  showed 
maternal  toxicity  (body  weight  and  food 
consumption  decreases  at  100  and  300 
mg/kg/day),  the  dose  level  of  200  mg/ 
kg/day  in  the  main  study  was 
considered  adequate.  For  developmental 
toxicity,  the  NOAEL  was  >200  mg/kg/ 
day;  a  LOAEL  was  not  established.  In 
the  range-finding  study,  fetal  body 
weight  decrements  occurred  at  300  mg/ 
kg/day. 

In  a  prenatal  developmental  toxicity 
study,  groups  of  pregnant  New  Zealand 
White  rabbits  (20/group)  received  oral 
(gavage)  administration  of  Spinosad 
(88.6%)  in  0.5%  aqueous  methyl 
cellulose  at  doses  of  0,  2.5, 10,  or^O  mg/ 
kg/day  during  gestation  days  7  through 
19.  For  maternal  toxicity,  the  NOAEL 
was  S50  mg/kg/day  HDT;  a  LOAEL  was 
not  established.  At  this  dose,  slight  body 
weight  loss  was  observed  in  the  first  few 
days  of  dosing,  but  this  finding  was  not 
supported  by  other  signs.  In  the  range- 
finding  study,  inanition  was  observed  at 
doses  of  100,  200,  and  400  mg/kg/day, 
with  significant  decreases  in  body 
weight  gain  during  dosing.  All  does  at 
these  dose  levels  were  sacrificed  prior  to 
scheduled  termination;  no  fetal  data 
were  available.  No  evidence  of 
developmental  toxicity  was  noted.  For 
developmental  toxicity,  the  NOAEL  was 
>50  mg/kg/day;  a  LOAEL  was  not 
established.  (No  fetal  effects  were  noted 
for  fetuses  of  the  range -finding  study  at 
doses  up  to  50  mg/kg/day). 

5.  Subchronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  NOAELs  of  4.89  and  5.38 
mg/kg/day,  respectively  in  male  and 
female  dogs;  6  and  8  mg/kg/day, 
respectively  in  male  and  female  mice; 
and  33.9  and  38.8  mg/kg/day, 
respectively  in  male  and  female  rats. 
The  LOAELs  in  the  male  rat  and  female 
rat  were  68.5  and  78.1  mg/kg/day, 
respectively  based  on  decreased  body 
weight  gain,  anemia,  and  vacuolation  in 
multiple  organs  (kidney,  liver,  heart, 
spleen,  adrenals,  and  thyroid).  No 
dermal  irritation  or  systemic  toxicity 
occurred  in  a  21-day  repeated  dose 
dermal  toxicity  study  in  rats' given  1,000 
mg/kg/day. 

6.  Chronic  toxicity  and 
carcinogenicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  the  EPA  has  set  a  reference  dose 


(RfD)  of  0.027  mg/kg/day  for  spinosad. 
The  RfD  has  incorporated  a  ICMD-fold 
safety  factor  to  the  NOAELs  found  in  the 
chronic  dog  study  to  accoimt  for  inter-    f 
and  intra-species  variation.  The 
NOAELs  shown  in  the  dog  chronic 
study  were  2.68  and  2.72  mg/kg/day, 
respectively  for  male  and  female  dogs. 
The  NOAELs  (systemic)  shown  in  the 
rat  chronic/carcinogenicity/ 
neurotoxicity  study  were  9.5  and  12.0 
mg/kg/day,  respectively  for  male  and 
female  rats.  The  LOAEL  (systemic)  was 

24.1  and  30.3  mg/kg/day  for  males  and 
females,  respectively  based  on 
vacuolation  of  epithelial  follicular  cells 
of  the  thyroid. 

Using  the  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992).  it  is  proposed 
that  spinosad  be  classified  as  Group  E 
for  carcinogenicity  (no  evidence  of 
carcinogenicity]  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 
NOAELs  shown  in  the  mouse 
carcinogenicity  study  were  11.4  and 
13.8  mg/kg/day,  respectively  for  male 
and  female  mice.  A  maximum  tolerated 
dose  was  achieved  at  the  top  dosage 
level  tested  in  both  of  these  studies 
based  on  excessive  mortafity.  Thus,  the 
doses  tested  are  adequate  for  identifying 
a  cancer  risk.  Accordingly,  a  cancer  risk 
assessment  is  not  needed. 

7.  Neurotoxicity.  In  an  acute 
neurotoxicity  study,  groups  of  Fischer 
344  rats  (10/sex/dose)  received  a  single 
oral  (gavage)  administration  of  Spinosad 
(87.9%)  at  dose  levels  of  0,  200,  630,  or 
2,000  mg/kg.  There  were  no  effects  on 
neurobehavioral  endpoints  or 
histopathology  of  the  nervous  system. 
For  neinotoxicity,  the  NOAEL  was 
>2,000  mg/kg  (HDT);  a  LOAEL  was  not 
established. 

In  a  subchronic  neiuotoxicity  study, 
groups  of  Fischer  344  rats  (10/sex/dose) 
were  administered  diets  containing 
Spinosad  at  levels  of  0,  0.003,  0.006, 
0.012,  or  0.06%(0,  2.2,  4.3,  8.6,  or  42.7 
mg/kg/day  for  males  and  2.6,  5.2, 10.4, 
or  52.1  mg/kg/day  for  females, 
respectively).  There  were  no  effects  on 
neurobehavioral  endpoints  or 
histopathology  of  the  nervous  system. 
For  neurotoxicity,  the  NOAEL  was 
242.7  for  males  and  ^2.1  mg/kg/day 
for  females  (HDT). 

In  the  2-year  chronic  toxicity  study, 
groups  of  Fischer  344  rats  (65/sex/dose) 
received  diets  containing  Spinosad  at 
dose  levels  of  0,  0.005,  0.02,  0.05,  or 
0.1%  (0,  2.4,  9.5,  24.1,  or  49.4  mg/kg/ 
day  for  males  and  0,  3.0, 12.0,  30.3,  or 

62.2  mg/kg/day  for  females, 


respectively).  Neinobehavioral  testing 
performed  at  3,  6,  9,  and  12  months  of 
study  was  negative,  and 
histopathological  evaluation  of  perfused 
tissues  at  study  termination  did  not 
identify  pathology  of  the  central  or 
peripheral  nervous  system.  There  was 
no  evidence  of  neurotoxicity.  For 
neuropathology,  the  NOAEL  was  0.1% 
(>49.4  mg/kg/day  for  males  and  >62.8 
mg/kg/day  for  females). 

8.  Metabolism.  In  rat  metabolism  of 
spinosad  (technical),  no  major 
differences  were  found  between  the 
bioavailability,  routes  of  excretion,  or 
metabolism  of  »*C-XDE-105  (Factor  A) 
and  "»C-XDE-105  (Factor  D)  in  Fischer 
344  rats  following  oral  administration  as 
a  suspension  of  100  mg/kg  bwt.  The 
major  elimination  route  was  fecal 
excretion  for  both  factors.  About  80% 
(Factor  A)  and  66%  (Factor  D)  was 
absorbed  with  about  20%  (Factor  A)  and 
34%  (Factor  D)  of  the  dose  eliminated 
unabsorbed  in  the  feces.  By  48  hours 
post-dosing,  >60%  (Factor  A)  &  >80% 
(Factor  D)  had  been  recovered  in  the 
mine  and  the  feces.  Based  on  the 
terminal  haff-lives  for  fecal  and  luinary 
excretion,  the  elimination  half-life  for 
Factor  A  ranged  from  25—42  hours  and 
the  haff-life  for  Factor  D  ranged  bom 
29-33  hours.  The  tissues  and  carcass 
contained  very  low  levels  of 
radioactivity  at  168  hours  post-dosing, 
<0.1%  of  the  administered  dose/gram 
tissue.The  primary  fecal,  urinary,  and 
the  biliary  metabolites  were  identified 
as  the  glutathione  conjugates  of  the 
parent  and  N-  and  O-demethylated  XDE- 
105.  The  absorption,  distribution, 
metabolism,  and  elimination  of  .'■♦€- 
XDE-105  were  similar  for  Factors  A  and 
D. 

The  residue  of  concern  for  tolerance 
setting  purposes  is  the  parent  material 
(spinosyn  A  and  spinosyn  D).  Thus, 
there  is  no  need  to  address  metabolite 
toxicity. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  did  not  select 

a  dose  and  endpoint  for  an  acute  dietary 
risk  assessment  due  to  the  lack  of 
toxicological  effects  attributable  to  a 
single  exposure  (dose)  in  studies 
available  in  the  data  base  including  oral 
developmental  toxicity  studies  in  rats 
and  rabbits.  In  the  acute  neurotoxicity 
study  the  NOAEL  was  not  shown  at 
2,000  mg/kg/day  HDT.  A  risk 
assessment  is  not  required  as  no 
appropriate  endpoint  is  available. 

2.  Snort-  and  intermediate-term 
toxicity — Short-  (1  day  to  7  days], 
intermediate-  (1  week  to  several 
months),  and  chronic-term  occupational 
and  residential  dermal  and  inhalation 
toxicity).  EPA  did  not  select  a  dose  or 


28366  Federal  Register / Vol.  64,  No.  101  / Wednesday,  May  26,  1999 /Rules  and  Regulations 


endpoint  for  short-,  intermediate  and 
long-term  dermal  risk  assessments 
because  of:  (i)  Lack  of  appropriate 
endpoints;  (ii)  the  combination  of 
molecular  structure  and  size  as  well  as 
the  lack  of  dermal  or  systemic  toxicity 
at  2,000  mg/kg/day  in  a  21-day  dermal 
toxicity  study  in  rats  which  indicates 
the  lack  of  dermal  absorption;  and  (iii) 
the  lack  of  long-term  exposure  based  on 
the  current  use  pattern.  EPA  also 
determined  that  based  on  the  current 
use  pattern  and  exposure  scenario,  an 
inhalation  risk  assessment  is  not 
required. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  spinosad  at 
0.027  mg/kg/day.  This  RfD  is  based  on 
a  NOAEL  of  2.68  mg/kg/day  established 
in  a  chronic  toxicity  study  in  dogs.  The 
LOAEL  was  8.46  mg/kg/day  based  on 
vacuolation  in  glandular  cells 
(parathyroid)  and  lymphatic  tissues, 
arteritis  and  increases  in  senun  enzymes 
such  as  alanine  aminotransferase,  and 
aspartate  aminotransferase,  and 
triglyceride  levels  in  dogs  fed  spinosad 
in  the  diet  at  dose  levels  of  1.44,  2.68, 
or  8.46  mg/kg/day  for  52  weeks.  A  lOO- 
fold  uncertainty  factor  (UF)  was  applied 
to  the  NOAEL  of  2.68  mgfkg//day  to 
account  for  inter-  and  intra-  species 
variation.  The  resulting  RfD  was 
calculated  to  be  0.0268  mg/kg/day. 

4.  Carcinogenicity.  The  RfD 
Committee  determined  that  there  is  no 
evidence  of  carcinogenicity  in  studies  in 
either  the  mouse  or  rat.  Therefore,  a 
carcinogenic  risk  assessment  is  not 
required. 

C.  Exposures  and  Risks     ••  y 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.495)  for  the  residues  of 
spinosad,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Spinosad  is 
registered  for  use  on  a  number  of 
agricultural  commodities,  including 
apples,  Brassica  vegetables,  and  fruiting 
vegetables  (excluding  cuciubits). 
Additionally,  spinosad  is  registered  for 
pest  control  in  tiufgrass  and  ornamental 
plants.  Application  rates  range  from 
0.023  to  0.156  lb  a.i./(acre)A,  depending 
on  the  target  pest  and  the  crop.  The 
maximum  seasonal  application  rate  is 
0.45  lb  a.i./A.  Application  intervals 
range  from  7  to  14  days,  with  restriction 
against  too  many  applications  per 
season  and/or  pest  generation,  to  avoid 
resistance.  Pre-harvest  intervals  range 
from  1  to  14  days.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  spinosad  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 


study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposiu^.  The  Agency 
did  not  select  a  dose  and  endpoint  for 
an  acute  dietary  risk  assessment  due  to 
the  lack  of  toxicological  effects 
attributable  to  a  single  exposure  (dose) 
in  studies  available  in  the  data  base 
including  oral  developmental  toxicity 
studies  in  rats  and  rabbits.  In  the  acute 
neurotoxicity  study,  the  NOAEL  was 
>2,000  me/kg/day. 

Acute  dietary  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effeq^  of  concern 
occiu-ring  as  a  result  of  a  1-day  or  single 
exposure.  No  acute  toxicological 
endpoints  were  identified  for  spinosad 
due  to  the  lack  of  toxicological  effects 
attributable  to  a  single  exposure  (dose). 
Therefore,  the  Agency  concludes  that, 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  dietary  exposure. 
Acute  dietary  risk  assessment  is  not 
required. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions:  100%  of 
citrus,  almonds,  apples,  fruiting  (except 
cucurbit)  vegetables,  Brassica  leafy 
vegetables,  leafy  vegetables,  cottonseed, 
and  ruminant  commodities  having 
spinosad  tolerances  will  contain 
spinosad  residues  and  those  residues 
will  be  at  the  level  of  the  established 
tolerance.  Additionally,  residues  of  0.02 
ppm  were  assumed  for  all  other  forms 
to  support  a  pending  section  18  action 
on  spinosad.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  proposed  tolerance(s), 
EPA  is  taking  into  account  this 
conservative  exposiue  assessment. 

The  existing  spinosad  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerances)  result 
in  a  Theoretical  Maximiun  Residue 
Ck>ntribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the 
FQPA  chronic  population  adjusted  dose 
(cPAD)  for  the  following  popidation 
subgroups:  for  the  U.S.  population  (48 
states)  the  TMRC  is  0.005658  mg/kg/day 
which  represents  21%  of  the  cPAD,  and 
for  children  (1  to  6  years  old),  the 
highest  exposed  subgroup,  the  TMRC  is 
0.010522  mg/kg/day  utilbdng  39%  of 
the  cPAD. 

2.  From  drinking  water.  Monitoring 
data  depicting  residue  levels  of 
spinosad  in  drinking  water  are  not 
available.  Therefore,  EPA  cannot 
perform  a  quantitative  risk  assessment 
for  drinking  water  exposiue.  Instead, 
EPA  had  used  modeled  estimated 
environmental  concentrations  (EECs), 


and  back-calculated  drinking  water 
levels  of  comparison  (DWLOCs)  to 
determine  whether  exposure  to 
spinosad  via  drinking  water  is  likely  to 
be  of  concern. 

EPA  concludes  that  the  available  data 
on  spinosad  show  that  the  compoiuid  is 
not  mobile  or  persistent,  and  therefore 
has  little  potential  to  leach  to  ground 
water.  Spinosad  may  however 
contaminate  surface  water  upon  the 
release  of  water  from  flooded  fields  to 
the  enviroiunent.  Additionally,  EPA's 
Metabolism  Assessment  Review 
Conunittee  determined  that  the 
spinosjm  Factors  A  and  D  are  not 
expected  to  reach  groundwater  (2/10/ 
98).  In  order  to  assess  drinking  water 
exposures,  EPA  used  the  screening 
models  PRZM  (pesticide  root  zone 
model)  and  EXAMS  (exposure  analysis 
modeling  systems)  to  generate  surface 
water  EECs  associated  with  application 
of  spinosad  to  various  crops.  Modeled 
scenarios  were  selected  because  they  are 
expected  to  represent  roughly  the  upper 
90*  percentile  for  siuface  water 
vulnerability,  given  the  chemical's 
geographic  use  range.  The  Tier  2 
chronic  surface  water  EEC  for  spinosad 
is  0.092  |ig/L  and  is  based  on 
application  of  the  insecticide  to  cole 
crops  (0.13  lb  a.i. /A/application,  0.45  lb 
a.i./A/season).  The  EEC  value  is  over 
1 ,000  times  less  than  the  lowest 
DWLOC.  Based  on  the  studies,  the 
Agency  concludes  that  drinking  water  is 
not  expected  to  be  a  significant  source 
of  exposure  to  spinosad. 

i.  Acute  exposure  and  risk.  No  acute 
toxicity  endpoints  were  determined 
from  testing  and  the  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  acute  risk  from  drinking 
water.  No  acute  risk  assessment  is 
required.  ^ 

ii.  Chronic  exposure  and  risk.  For  the 
most  highly  exposed  population 
subgroup,  children  (1-6  years  old), 
chronic  dietary  (food  only)  exposure 
occupies  39%  of  the  cPAD.  This  is  a 
conservative  risk  estimate  for  reasons 
described  above.  The  chronic  lowest 
DWLOC  for  the  infants  and  children 
subgroup  is  170  ppb.  The  chronic 
modeling  estimates  (EECs)  for  spinosad 
residues  in  surface  water  are  as  high  as 
0.092  ppb  from  use  on  Brassica  leafy 
vegetables.  The  maximum  estimated 
concentrations  of  spinosad  in  surface 
water  are  less  than  EPA's  levels  of 
concern  for  spinosad  in  drinking  water 
as  a  contribution  to  chronic  aggregate 
exposure.  Therefore,  taking  into  account 
present  uses  and  uses  proposed  in  this 
risk  assessment,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
spinosad  in  drinking  water  (when 
considered  along  with  other  sources  of 
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exposure  for  which  the  Agency  has 
rehable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time. 

3.  From  non-dietary  exposure.  No 
acute  dietary,  cancer,  or  short-, 
intermediate-,  or  chronic-term  dermal  or 
inhalation  endpoints  were  identified  by 
the  Agency.  Spinosad  is  currently 
registered  on  turf  grass,  creating  a 
potential  for  non-dietary  oral  exposure 
to  children  who  ingest  grass.  To 
calcidate  a  quantitative  dietary  risk  from 
a  potential  ingestion  of  grass  (in  the 
absence  of  acute-,  short-,  or 
intermediate-term  oral  endpoints),  EPA 
would  need  to  default  to  the  chronic 
dietary  endpoint.  This  scenario  would 
represent  a  child  eating  grass  for  >  6 
months  continuously.  Based  on  the  low 
application  rate  for  spinosad  on  txuf 
(0.41  lbs.  ai./A.),  its  non-systemic 
natiire,  its  short  half  life  (especially  in 
simlight),  and  the  rapid  incorporation  of 
spinosad  metabolites  into  the  general 
carbon  pool,  EPA  believes  that  residues 
of  spinosad  on  tiuf  grass  after 
application  would  be  low  and  decrease 
rapidly  over  time.  EPA  believes  that  it 

is  inappropriate  to  perform  a 
quantitative  dietary  risk  representing  a 
chronic  scenario  from  children  eating 
turf  grass.  Qualitatively,  the  risk  firom 
children  eating  turf  grass  does  not 
exceed  the  Agency's  level  of  concern. 
Another  registered  product  contains 
spinosad  for  use  on  structural  lumber 
however,  the  product  is  injected  into 
drilled  holes  and  then  sealed  after 
treatment.  The  product  can  only  be 
applied  by  commercial  applicators  with 
very  minimal  potential  risk  to  the 
public.  Due  to  the  lack  of  toxicity 
endpoints  (hazard)  and  minimal  contact 
with  the  active  ingredient  during  and 
after  application,  exposure  to  residential 
occupants  is  not  expected.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  non-dietary 
exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other'substances  that 
have  a  conunon  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 


spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not  ' 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Because  no  acute 
dietary  endpoint  was  determined  from 
toxicity  testing,  the  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  acute  aggregate  risk.  An 
acute  aggregate  risk  assessment  is  not 
required. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
\mit,  EPA  has  concluded  that  aggregate 
exposure  to  spinosad  &t)m  food  will 
utilize  21  percent  of  the  cPAD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  spinosad  in 
drinking  water  and  frt)m  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  cPAD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggr^ate  exposure  to  spinosad  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  backgroimd  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

No  dermal  or  inhalation  endpoints 
were  identified  by  EPA.  Due  to  the 
natxne  of  the  non-dietary  use,  the 
Agency  believes  that  the  use  of  spinosad 
in  treating  timbers  will  not  result  in  any 
exposure  through  the  oral  route. 
Therefore,  the  chronic  aggregate  risk 
solely  is  the  sum  of  food  +  water. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  RfD  Committee 
determined  that  there  is  no  evidence  of 
carcinogenicity  in  studies  in  either  the 
mouse  or  rat.  'Therefore,  a  carcinogenic 
risk  assessment  is  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 


that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  spinosad  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  emd  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  direcUy  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  See 
unit  n.A. —  Toxicological  profile  above. 

iii.  Reproductive  toxicity  study.  See 
imit  II.A. —  Toxicological  profile  above. 

iv.  Pre-  and  post-natal  sensitivity. 
There  was  no  increased  susceptibUity  to 
rats  or  rabbits  following  in  utero  and/or 
postnatal  exposiu^  to  spinosad. 

V.  Conclusion.  The  data  provided  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  spinosad.  In  the 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  and  the  2-generation 
reproduction  study  in  rats,  effects  in  the 
offspring  were  observed  only  at  or 
below  treatment  levels  which  resulted 
in  evidence  of  parental  toxicity.  In 
addition,  all  neurotoxicity  studies  were 
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negative  for  effects  on  the  central  or 
peripheral  nervous  system. 

EPA  determined  that  the  lOX  factor  to 
account  for  enhanced  sensitivity  of 
infants  and  children  (as  required  by 
FQPA)  should  be  removed.  The  FQPA 
factor  is  removed  because:  (i)  The  data 
provided  no  indication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposing  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
the  2-generation  reproduction  study  in 
rats,  effects  in  the  offspring  were 
observed  only  at  or  below  treatment 
levels  which  resulted  in  evidence  of 
parental  toxicity,  (ii)  No  neurotoxic 
signs  have  been  observed  in  any  of  the 
standard  required  studies  conducted, 
(iii)  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 
There  is  a  complete  toxicity  database  for 
spinosad  and  exposure  data  are 
complete  or  estimated  based  on  data 
that  reasonably  accoimt  for  potential 
exposures. 

2.  Acute  risk.  An  acute  risk 
assessment  is  not  required  because  no 
acute  toxicological  endpoints  were 
identified  for  spinosad.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  to  infants  and 
children  from  aggregate  exposure. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assiunptions 
described  in  this  unit,  EPA  has 
concluded  that  aggregate  exposure  to 
spinosad  from  food  will  utilize  39%  of 
the  cPAD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
spinosad  residues. 

G.  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  himians  that  is  similar  to  an 
effect  produced  by  a  natiirally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 


3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

EPA  has  previously  concluded  that 
the  nature  of  the  spinosad  residue  in 
plants  is  adequately  understood  based 
on  metabolism  studies  in  apples, 
cabbage,  cotton,  tomatoes,  and  turnips. 
EPA's  Metabolism  Assessment  Review 
Committee  determined  that  the  residue 
of  concern  is  spinosad  (a  total  of 
spinosyn  A  and  spinosyn  D),  as  noted 
in  the  40  CFR  180.495  entry  for 
cottonseed. 

Similarly,  EPA  has  previously 
concluded  that  the  nature  of  the 
spinosad  residue  in  animals  is 
adequately  understood  based  on 
metabolism  studies  in  the  goat  and  hen. 
Also  noted  in  the  40  CFR  180.495  entry 
for  cottonseed. 

Additionally,  EPA  has  reviewed  the 
results  of  plant  metabolism  studies 
(apples,  cabbage,  cotton,  tomatoes, 
turnips)  and  livestock  metabolism 
studies  (goat  and  hen).  The  metabolism 
of  spinosad  in  plcints  and  animals  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  Based  on  structure/ 
activity  relationships,  EPA  concluded 
that  the  spinosad  metabolites/ 
fermentation  impurities  (spinosyns 
Factor  B,  Factor  B  or  D,  Factor  K,  and 
other  related  Factors)  were  of  no  more 
toxicological  concern  than  the  two 
parent  compounds  (spinosyns  Factor  A 
and  Factor  D). 

EPA  focused  on  the  following  data/ 
information:  the  overall  low  toxicity  of 
spinosad;  the  low  levels  of  metabolites/ 
fermentation  impurities  present;  and 
that  spinosad  appears  to  photodegrade 
rapidly  and  become  incorporated  into 
the  general  carbon  pool.  EPA  concluded 
that  only  2  parent  compounds 
(spinos3ms  Factor  A  and  Factor  D)  need 
to  be  included  in  the  tolerance 
expression  and  used  for  dietary  risk 
assessment  purposes. 

B.  Analytical  Enforcement  Methodology 

Method  GRM  94.02  (method  for 
determination  of  spinosad  residues  in 
,  cottonseed  and  related  commodities 
using  HPLC/UV)  underwent  successful 
independent  lab  validation  and  EPA  lab 
validation  and  has  been  submitted  to 
FDA  for  inclusion  in  PAM II  as  Method 
I.  Additional  methods  have  been 
submitted  for  other  crop  matrices  leafy 
vegetables  -  GRM  95.17;  citrus  -  GRM 
96.09;  tree  nuts  -  GRM  96.14;  fiiiiting 
vegetables  -  GRM  95.04;  and  cotton  gin 


byproducts  -  GRM  94.02.S1.  All  of  these 
methods  are  essentially  similar  to  GRM 
94.02  and  have  been  submitted  to  FDA 
for  inclusion  in  PAM  II  as  letter 
methods.  Method  GRM  94.02  is 
adequate  for  regulation  of  the  tolerance 
expression. 

Method  GRM  95.03.Rl  (method  for 
determination  of  spinosad  residues  in 
nuninant  commodities  using  high 
performance  liquid  chromatography/ 
ultraviolet  (HPLC/UV))  underwent 
successful  validation  by  EPA's  lab.  The 
method  was  forwarded  to  FDA  for 
inclusion  in  PAM  n  as  a  Roman 
numeral  method. 

Method  RES  95114  (method  for 
determination  of  spinosad  residues  in 
ruminant  commodities  using 
immunoassay)  has  also  successfully 
passed  validation  by  EPA's  lab.  The 
method  was  forwarded  to  FDA  for 
inclusion  in  PAM  II  as  a  Roman 
nimieral  method. 

Multi  residue  Methods  (GLN 
860.1360)  -  The  results  of  subjecting 
spinosad  to  FDA  Multi  residue  testing 
were  previously  reviewed.  Spinosyns 
Factor  A  and  D  were  not  recovered  from 
any  of  the  protocols.  The  results  have 
been  sent  to  FDA. 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

Magnitude  of  residue  studies  were 
conducted  for  potatoes  at  14  sites.  No 
quantifiable  residues  were  observed  in 
treated  field  samples  at  an  application 
rate  of  0.11  pounds  active  in^edient  (lb 
a.i.)  per  acre  or  at  an  exaggerated 
application  rate  of  0.55  lb  a.i.  per  acre. 
A  potato  processing  study  is  not 
required  because  there  were  no 
quantifiable  residues  in  the  raw 
agricultural  commodity  (RAC)  even  at 
the  5X  application  rate  (5X  is  the 
maximxun  theoretical  concentration 
factor  for  potato).  Potato  is  the 
representative  crop  for  the  tuberous  and 
conn  vegetables  crop  subgroup  IC. 

Magnitude  of  residue  studies  were 
conducted  for  sweet  com  at  12  sites, 
and  5X  the  label  rate.  Residues  found  in 
these  studies  ranged  from  none  detected 
for  sweet  com;  0.09  to  0.57  ppm  for  com 
forage;  and  0.03  to  0.82  ppm  for  com 
fodder. 
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A  ruminant  feeding  study  was 
previously  accepted  by  the  Agency. 
Based  on  the  results  of  this  study,  the 
data  support  the  ciurently  established 
tolerances:  fat  (of  cattle,  goats,  hogs, 
horses,  and  sheep)  at  0.6  ppm;  meat  (of 
cattle,  goats,  hogs,  horses,  and  sheep)  at 
0.04  ppm;  meat  byproducts  (of  cattle, 
goats,  hogs,  horses,  and  sheep)  at  0.2 
ppm;  milk  fat  at  0.5  ppm;  and  whole 
milk  at  0.04  ppm.  These  levels  are 
adequate  for  the  feed  items  associated 
with  all  existing  and  proposed  uses 
covered  in  this  risk  assessment. 

Requirements  for  a  poultry  feeding 
study  have  been  waived  based  on  the 
minimal  impact  of  spinosad  residues  in 
a  typical  poultry  diet. 

D.  International  I^sidue  Limits 

No  CODEX,  Canadian,  or  Mexican 
maximiun  residue  levels  (MRLs)  have 
been  established  for  residues  of 
spinosad  on  any  crops. 

IV.  Conclusion 

Therefore,  the  time-limited  tolerances 
are  established  for  residues  of  spinosad 
in  or  on  sweet  com  at  0.02  ppm,  sweet 
com  forage  at  0.6  ppm,  sweet  com 
stover  at  1.0  ppm,  and  a  permanent 
tolerance  for  tuberous  and  conn 
vegetables  (crop  subgroup  IC)  at  0.02 
ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
cuirendy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regidations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  26, 1^9,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
'  the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  miist  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(1).  EPA 


is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall  ' 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jimdepa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  fovor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedxires  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions- 

EPA  has  established  a  record  for  this 
regiUation  under  docket  control  niunber 
[OPP-3008641  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  direcUy  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  abjections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directiy 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimient. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specficed  by 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitied  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  1 3045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
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In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  die  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  uiiless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu-e 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely  . 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  ICO 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
.requirements. 

Dated:  May  14, 1999. 

Richard  P.  Keigwin,  Jr., 

Acting  Director,  Hegistration  Division,  Office 
of  Pesticide  Programs.  * 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a),  and 
371. 

2.  In  §  180.495,  in  paragraph  (a),  by 
revising  the  introductory  text,  by  adding 
to  the  table  entries  for  com,  sweet, 
forage;  com,  sweet,  kemal,  plus  cob 
with  husk  removed;  com,  sweet,  stover; 
and  tuberous  and  conn  vegetables  (crop 
subgroup  IC)  to  read  as  follows: 

§  1 80.495    Spinosad;  tolerances  for 
residue*. 

(a)  *     *     *  Tolerances  are  established 
for  residues  of  the  insecticide  spinosad 
in  or  on  the  food  commodities  in  the 
table  to  this  paragraph.  Spinosad  is  a 
fermentation  product  of 
Saccharopolyspora  spinosa.  The 
product  consists  of  two  related  active 
ingredients:  Spinosyn  A  (Factor  A;  CAS 
131929-60-7)  or  2-[(6-deoxy-2,3,4-tri-0 
methyl-a-L-manno-p3rranosyl)oxyJ-13- 
[[5-(dimethylamino)-tetrahydro-6- 
methyl-2H-pyran-2-yl]oxy]-9-ethyl- 
2,3,3a,5a,5b,6,9,10,ll,12,13,14,16a,16b- 
tetradecahydro-14-methyl-lH-as- 
Indaceno[3,2-d}oxacyclododecin-7,15- 
dione;  and  Spinosyn  D  (Factor  D;  CAS 
131929-63-0)  or  2-[(6-deoxy-2,3,4-tri-0- 
methyl-a-L-manno-pyranosyl)oxy]-13- 
[[5-(dimethyl-amino)-tetrahydro-6- 
methyl-2H-pyran-2-yl]oxy]-9-ethyl- 
2,3,3a,5a,5b,6,9,10,ll,12,13,14,16a,  16b- 
tetradecahydro-4,14-methyl-lH-as- 
Indaceno(3,2-dloxacyclododecin-7,15- 
dione.  T)rpically,  the  two  factors  are 
present  at  an  85:15  (A:D)  ratio. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

date 

•                           • 

• 

• 

• 

Com,  sweet,  for- 

age   

0.6 

06/20/01 

Com,  sweet. 

• 

kernel,  plus 

cob  with  husk 

removed  

0.02 

06/20/01 

Com,  sweet,  sto- 

ver   

1.0 

06/20/01 

•                           • 

• 

• 

* 

Tuberous  and 

corm  vegeai- 

bles  (crop 

subgroup  IC) 

0.02 

None 

[FR  Doc.  99-12934  Filed  5-25-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300e60;  FRL-«081-2] 

mN  2070-AB78 

AapergHhis  flavua  AF36;  Pesticicle 
Tolerance  Examplkm 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMHARY:  This  regulation  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biological  Aspergillus  flaws 
AF36,  a  non-aflatoxin  producing  strain 
of  A.  flavus.  on  cotton  when  applied/ 
used  as  an  antifungal  agent.  The 
Interregional  Research  Project  Number  4 
(IR-4)  submitted  an  amended  Pesticide 
Petition  (PP)  5E4575  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  and  also  to  comply  with  the 
Food  Quality  Protection  Act  of  1995 
(FQPA)  requesting  an  extension  of  the 
temporary  exemption  frtim  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Aspergillus  flavus  AF36. 
The  temporary  exemption  from  the 
requirement  of  a  tolerance  will  expire 
on  December  30,  2000. 
DATES:  This  regulatioii  is  effective  May 
26, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  26, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300B60], 
must  be  submitted  to:  Hearing  CleA 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300860].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket.  Copies  of  electronic  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  electronic 
objections  and  hearing  requests  wiU  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  copies  of  electronic  objections  and 
hearing  requests  must  be  id«itified  by 
the  docket  number  [OPP-300860].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATK)N  CONTACT:  By 

mail:  Shanaz  Bacchus,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and  . 
Pollution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  9th  fl.,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-8097,  e-mail:  bacchus.shanaz 
@epa.gov. 

SUPPt-EMENTARY  INFORftlATION:  In  the 
Federal  Register  of  February  19. 1999 
(64  FR  8358)  (FRL-6081-2),  EPA  issued 
a  notice  piusuant  to  section  408  of  the 
FFDCA,  21  U.S.C.  346a.  as  amended  by 
the  FQPA  of  1996  (Pub.  L.  104-170) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  by  the  IR-4.  New 
Jersey  Agricultural  Experiment  Station. 
Technology  Center  of  New  Jersey. 
Rutgers  University.  681  U.S.  Hi^way 
#1  South,  North  Brunswick,  NJ  08902- 
3390.  The  notice  included  a  summary  of 
the  petition  prepared  by  the  petitioner, 
IR-4.  The  petition  requested  that  40 
CFR  part  180  be  amended  by 
establishing  a  temporary  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  Aspergillus  flavus  AF36  in/ 
on  cotton  in  Arizona. 

Comments  submitted  to  the  Agency 
regarding  the  proposed  use  of  the 
antifungal  agent  were  by  the  cotton 
growers  in  the  region  who  were  all  in 
favor  of  the  extension  of  the  temporary 
exemption  from  the  tolerance.  Both  the 
toxigenic  and  atoxigenic  strains  are 
natiirally  occurring  in  Arizona.  Tiie 
growers  were  of  the  opinion  that  this 
technology  is  likely  to  reduce  the  high 
levels  of  the  natiually  occurring,  toxin- 
producing  strain  of  A.  flavus  by 
displacement. 


L  Backgroond  and  Statutory  Findings 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  exemption  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiu«s  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabUshing  a  tolerance  and 
to  "ensiu«  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fit)m  aggregate 
exposure  to  the  pesticide  chemical 
residue...".  Additionally,  section  408 
(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposiires  that  occur  as  a  result  of 
pesticide  us  in  residential  settings. 

This  extension  of  the  temporary 
exemption  from  the  requirement  of  a 
tolerance  is  associated  with  an 
extension  of  an  Experimental  Use 
Permit  (69224-EUP-l),  published  in  the 
Federal  Register  of  February  14. 1996, 
(61  FR  5771)  (FRL-5347-5),  which  was 
granted  to  the  Southern  Regional 
Research  Center,  United  States 
Department  of  Agriculture.  Agriculttual 
Research  Service  (USDA  ARS).  1100 
Robert  E.  Lee  Blvd.,  New  Orleans.  LA 
70179-0687  on  May  28,  1996  and 
expires  May  20, 1999.  Approximately 
1,120  acres  of  cotton  in  Yuma  County, 
^Arizona,  were  treated  at  a  rate  of  10 
poimds  (lbs.)  of  the  pesticide  per  acre 
over  the  3-year  period.  A  temporary  , 
exemption  from  the  requirement  of  a 
tolerance  was  established  in  connection 
with  this  EUP  as  published  in  the 
Federal  Register  of  June  14, 1996,  (61 
FR  30235)  (FRI^5377-6).  No  adverse 
effects  were  reported  in  the  annual 
reports  which  the  registrant  submitted 
as  required  in  the  EUP. 
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USDA  ARS  has  amended  the  EUP  and 
extended  treatment  to  a  total  of  20.000 
acres  of  commercial  cotton  fields  in  5  of 
the  15  counties  in  Arizona.  The  aerial 
applications  are  to  be  made  in  the 
following  counties:  Yuma  (3,000  A), 
LaPaz  (1,000  A).  Maricopa  (9.000  A), 
Mohave  (1,000  A)  and  Pinal  (6,000  A). 
The  antifungal  agent  is  applied 
prebloom  to  the  soil  of  treated  cotton 
fields,  where  the  mycelia  germinate  to 
displace  the  naturally  occurring 
toxigenic  strain. 

Of  the  strains  of  A.  flavus  which 
abound  naturally  in  Arizona,  this 
atoxigenic  L  strain  comprises  15%  of 
the  natiual  microbial  population  in  the 
soil,  as  opposed  to  the  predominant  S  or 
toxigenic  S  strain. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

The  toxicological  profile  in  support  of 
the  extension  of  the  temporary 
exemption  from  a  tolerance  of  the 
residues  of  the  atoxigenic  (non-toxin 
producing)  A.  flavus  AF36  demonstrates 
that  the  LDto  of  A.  flavus  AF36  is  greater 
than  5.000  milligrams/kil(^rams  (mg/ 
kg).  No  adverse  clinical  effetits  were 
observed  after  14  days  in  rats  treated  by 
gavage  with  the  microbial  antifungal 
agent  and  no  abnormalities  or  adverse 
effects  were  observed  in  any  of  the  rats 
upon  autopsy. 

Studies  were  not  conducted  to 
evaluate  the  potential  of  the  active 
ingredient  as  an  agent  linked  to 
genotoxicity.  or  reproductive, 
developmental,  subchronic  or  chronic 
effects,  because  the  researchers  have 
worked  with  the  proposed  microbial 
antifungal  agent  for  several  years  in 
laboratory  and  field  settings  with  no 
adverse  effects.  Also,  the  organism  is  a 
natiu^y  occurring,  ubiquitous  microbe. 

m.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 


buildings  (residential  and  other  indoor 
uses). 

There  is  a  reasonable  certainty  that  no 
harm  will  result  bom  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to  A. 
flavus  AF36  from  the  limited  use 
pattern  of  the  experimental  use  permit. 
This  includes  all  anticipated  dietary 
exposiues  and  all  other  exposures  for 
which  there  is  reliable  information. 

A.  Dietary  Exposure 

1.  Food.  Application  of  the  microbial 
pesticide  prebloom  in  the  cultural 
practice  precludes  the  potential  for 
direct  residues  of  A.  flavus  per  se  to 
remain  on  the  treated  cotton.  The 
proposed  strain  of  A.  flavus,  AF36,  is 
atoxigenic,  i.e.  not  producing  aflatoxin. 
Only  the  seed  of  the  treated  commodity, 
cotton,  is  likely  to  be  processed  as  food 
for  cottonseed  oil.  Residues  of  A.  flavus 
AF36  or  its  metabolites  are  likely  to  be 
removed  from  cotton  seed  oil  during 
this  processing.  Moreover,  the 
applications  are  proposed  for  5  of  the  15 
counties  of  Arizona  only,  on  3-7%  of 
the  total  cotton,  thus  minimizing  any 
potential  dietary  exposure.  The  Food 
and  Drug  Administration  (FDA) 
regulates  the  levels  of  aflatoxin  in  cotton 
seed  meal  and  other  commodities 
associated  with  the  production  of 
cotton.  Cottonseed  is  monitored  for 
aflatoxin  content  during  the  giiming 
process,  and  all  cotton  seed  from  these 
experiments  will  be  closely  monitored 
for  aflatoxin  content  as  part  of  the 
experimental  program.  On  the  basis  of 
the  preceding  discussion,  dietary 
exposure  to  the  treated  commodity  is 
likely  to  be  minimal  to  human  adults, 
infants  and  children, 
exposure  to  immunocompromised 
human  adults,  infants  and  children. 
Moreover,  the  application  of  the 
microbial  pesticide  to  specific  counties 
during  the  EUP  represents  application 
to  approximately  3-7%  cultivated  areas 
in  these  counties,  thus  minimizing 
exposure. 

1.  Dermal  exposure.  Non- 
occupational dermal  exposiu«  and  risk 
to  adidts,  infants  and  children  are  not 
likely  if  the  pesticide  is  used  as  labeled. 
The  antifungal  agent  is  a  naturally 
occiuring  microbe  to  be  applied  to  the 
soil  of  cotton  fields  prebloom.  It  is 
ubiquitous  in  the  envirormient.  If  the 
microbe  exhibits  dermal  sensitizing 
properties  which  is  associated  with  this 
genus  of  fungi,  the  boundaries  and  the 
large  particle  size  of  the  spores  are 
likely  to  maintain  distribution  near 
treated  areas  thus  protecting  nearby  at- 
risk  populations.  Based  on  the  low 
toxicity  potential  as  evidenced  by  the 
data  submitted,  the  microbial  pesticide 


active  ingredient  is  likely  to  pose  a 
minimal  to  non-existent  hazard  if  used 
as  labeled. 

2.  Inhalation  exposure.  Based  on  the 
large  spore  size  of  AF36,  and  on  the 
method  of  application  to  the  soil  of 
cultivated  cotton  fields  prebloom  with 
set  boundaries,  non-occupational 
inhalation  exposure  and  risk  to  human 
adults,  children  and  infants  are  likely  to 
be  minimal. 

IV.  Cumulative  Effects 

There  are  no  other  registered  products 
containing  Aspergillus  flavus  isolate 
AF36  or  any  other  isolates  (strains)  of 
the  microbial  active  ingredient. 
Moreover,  data  submitted  to  the  Agency 
demonstrate  that  this  strain  does  not 
produce  aflatoxin  on  the  crop  or  in 
artificial  media  in  the  lab.  Data 
submissions  also  show  that  this  strain 
has  been  shown  to  exclude  the 
aflatoxin-producing  strain  when  it  is 
applied  prior  to  flowering.  Thus,  the 
proposed  use  is  not  likely  to  result  in 
appreciable  increases  in  the  long-term 
population  of  A.  flavus  on  the  crop 
beyond  naturally  occurring  levels. 
Fiirthermore,  there  is  no  expectation  of 
cumulative  effects  with  other  pesticides. 

V.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  accoimt  for  pre-  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  imless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance,  EPA  believes  there  are 
reliable  data  to  support  the  conclusion 
that  there  are  no  threshold  effects  of 
concern  to  infants,  children  and  adults 
when  A.  flavus  AF36  is  used  as  labeled. 
As  a  result,  the  provision  requiring  an 
additional  margin  of  exposure  does  not 
apply.  The  label  will  require  applicators 
and  other  handlers  to  wear  gloves,  a 
dust/mist  filtering  respirator  with 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  approval 
prefix  N-95,  R-95  or  P-95,  long  sleeved 
shirt  and  long  pants,  and  shoes  plus 
socks  so  worker  exposure  should  not  be 
a  problem.  Label  language  reflecting 
potential  dermal  sensitization  is  also 
required. 

VI.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  does  not  have  any  information 
regarding  endocrine  effects  of  this 
microbial  pesticide  at  this  time.  The 
Agency  is  not  requiring  information  on 
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the  endocrine  effects  of  this  pesticide  at 
this  time;  and  Congress  allowed  3  years 
after  August  3, 1996,  for  the  Agency  to 
implement  a  screening  and  testing 
program  with  respect  to  endocrine 
effects. 

B.  Analytical  Method(s) 

Starter  cultures  are  screened  on  the 
basis  of  vegetative  incompatibility  with 
the  toxigenic  strain,  as  well  as  for 
aflatoxin  by  standard  procedures,  which 
allow  a  zero  tolerance  for  aflatoxin 
production.  A.  flaws  AF36  does  not 
demonstrate  vegetative  compatibility 
with  the  toxigenic  S  strain  and  has 
never  been  found  to  produce  aflatoxin. 
According  to  the  data  submissions 
hiunan  pathogens  are  also  within 
regidatory  levels. 

Treated  cotton  and  its  byproducts  are 
screened  for  aflatoxin  prior  to 
introduction  into  the  channels  of 
commerce.  FDA  does  not  allow 
cottonseed  products  containing 
aflatoxin  at  20  parts  per  billion  (ppb)  or 
higher  to  be  used  in  dairy  rations.  FDA 
regulations  also  do  not  allow  cottonseed 
products  containing  aflatoxin  above  300 
ppb  to  be  used  for  feeding  beef  cattle. 

C.  Codex  Maximum  Residue  Level 

An  exemption  from  temporary 
tolerance  for  residues  of  Aspergillus 
flaws  isolate  AF36  on  cotton  is 
ciurently  in  effect  in  conjunction  with 
an  Experimental  Use  Permit  published 
in  the  Federal  Register  of  June  14, 1996 
(61  FR  30235). 

Vn.  Objections  and  Hearing  Requests 

The  new  section  408(g)  of  the  FFDGA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  bom  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  26, 1999,  file 
written  objections  to  any  aspect  of  this 
regidation  and  may  also  request  a 
'  hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  hearing  clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  shoiild  be  submitted  to  the 


OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  l80.33{i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  nimiber,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA, 
(703)  305-5697,  tompkins.jiili@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  shoidd  be  sent  to  James 
Hollins,  Liformation  Resources  and 
Services  Division  (7502C).  Office  of  . 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  smnmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genxiine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  number 
[OPP-300860]  (including  any  comments 


and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
ponmients,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  a-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regiilation. 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

DC.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  bom  the  tolerance 
requirement  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  firom 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  eirforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
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Populations  and  Low-Income 
Populations  (59  FR  7629,  I^ebniary  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  \mder  FFDCA  section 
408(d),  such  as  the  [tolerance/ 
exemption]  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  toler^ices,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regxilation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay,the  direct 
compliance  costs  inciured  by  those 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates . " 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,^  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.  ,  as  added  by  the 
Small  Business  Regxilatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General- of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  andprocediue. 
Agricultural  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  14, 1999. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a}  and 
371. 

2.  Section  180.1206  is  added  to 
subpart  D  to  read  as  follows: 

§180.1206  Aspergillus  ftavusAF  36; 
Exemption  from  the  requirement  of  a 
tolerance. 

Aspergillus  flavus  AF  36  is 
temporarily  exempt  from  the 
requirement  of  a  tolerance  in/on  cotton 
when  used  on  cotton  in  Arizona  in 
accordance  with  the  Experimental  Use 
Permit  69224-EUP-l.  The  temporary 
exemption  from  the  requirement  of  a 
tolerance  will  expire  on  December  30, 
2000. 

[FR  Doc.  99-13192  Filed  5-25-99;  8:45  am] 
nUMG  CODE  a660-S»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300e61;  FRL-6080-6] 
RIN  2070-AB78 

Clomazone;  Extension  of  Tolerance  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  clomazone  and  its  metabolites 
in  or  on  watermelons  at  0.1  part  per 
million  (ppm)  for  an  additional  2-year 
period,  to  May  30,  2001.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  watermelons.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  &T)m  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  imder  an  emergency 
exemption  grante4  by  EPA  under 
section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  May  26, 1999.  Objections  and 
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requests  for  hearings  must  be  received 
by  EPA.  on  or  before  July  26. 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300861]. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  nxmiber.  [OPP- 
300861].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Envirorunental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 

VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300861]. 
No  Confidential  Business  Information 
(CBI)  shoidd  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  286. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hv»ry..  Arlington,  VA  22202.  (703)  308- 
9358;  e-mail: 
deegan.dave@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  May  2. 1997  (62  FR 
24040)(FRlr-5713-6).  which  annoimced 
that  on  its  own  initiative  under  section 
408(e)  of  the  FFDCA.  21  U.S.C.  346a(e) 
and  0)(6).  it  established  a  time-limited 


tolerance  for  the  residues  of  clomazone 
and  its  metabolites  in  or  on 
watermelons  at  0.1  ppm,  vrith  an 
expiration  date  of  May  30, 1998.  whicl^ 
was  extended  until  May  30, 1999  vdth 
a  notice  in  the  Federal  Register  which 
was  pubhshed  on  March  18. 1998  (63 
FR  13129)  (FRL  5770-9).  EPA 
established  the  tolerance  because 
section  408fl)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  clomazone  on  watermelons  for 
this  year  grovdng  season  due  to  ongoing 
lack  of  effective  registered  herbicides 
available  to  watermelon  growers  in  mid- 
Atlantic  states.  After  having  reviewed 
submissions  from  Delaware.  Maryland 
and  Virginia.  EPA  concurs  that 
emergency  conditions  exist  for  these 
states.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  clomazone  on 
watermelons  for  control  of  broadleaf 
weeds  and  grasses  in  watermelons. 
EPA  assessed  the  potential  risks 
presented  by  residues  of  clomazone  in 
or  on  watermelons.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
vfiih  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  May  2. 1997  (62  FR  24040).  Based  on 
that  data  and  information  considered, 
the  Agency  reaffirms  that  extension  of 
the  time-limited  tolerance  will  continue 
to  meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerance  is  extended  fait  an  additional 
2-year  period.  Although  this  tolerance 
will  expire  and  is  revoked  on  May  30. 
2001,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amoimts  specified  in  the 
tolerance  remaining  in  or  on 
watermelons  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
imder  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 


I.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made.  EPA  will  continue  to  use  those 
procedinal  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may.  by  July  26. 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  secUon  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlii^on.  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
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reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  niunber 
[OPP-300861)  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically ' 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 


m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  etseq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  ujider 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the" 
Intergovenunental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Aoril  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  uot  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
itova  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46- 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovenunental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  govemmesnt  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 


imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
commimications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  reqiures  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
sigiuficant  unfimded  mandates." 

Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantiy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on. 
those  conununities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affiected  tribal 
governments,  a  sxmmiary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  i^ed  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantiy  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediue, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  17. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  321(q),  346a  and  371. 


§180.425  [AmeiMledl 

2.  In  §180.425,  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date  "5/ 
30/99"  to  read  "5/30/01'- 

[FR  Doc.  99-13193  Filed  5-25-99;  8:45  amj 
BILLING  CODE  6SaO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300855;  FRL-607»-11 
RIN  2070-AB78 

Tebuconazole;  Pesticide  Toierance  for 
Emergency  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regid:  aon  establishes  a 
time-limited  tolerance  for  residues  of 
tebuconazole  in  or  on  garlic.  This  action 
is  in  response  to  EPA's  granting  of  an 


emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  garlic.  This  regulation  f 
establishes  a  maximum  permissible 
level  for  residues  of  tebuconazole  in  this 
food  commodity  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
June  30,  2000. 

DATES:  This  regulation  is  effective  May 
26, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  26, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-3008551, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300855],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Msdl  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  fnd  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-3008551. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
.    Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  271, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-308-9362;  e- 
mail:  schaible.stephen@epa.gov. 
SUPPI.EMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408  and  (1)(6)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  and  fl)(6),  is  establishing  a 
tolerance  for  residues  of  the  fungicide 
tebuconazole,  in  or  on  garlic  at  0.1  part 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  June  30,  2000. 
EPA  will  publish  a  dociunent  in  the 
Federal  Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedvues. 
These  activities  are  described  in  this 
preamble  and  discussed  in  greater  detail 
in  the  final  rule  establishing  the  time- 
limited  tolerance  associated  with  the 
emergency  exemption  for  use  of 
propiconazole  on  sorghimi  (61  FR 
58135.  November  13. 1996)  {FRL-5572- 

9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b){2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result,  to 
infants  and  children  from  aggr^ate 
exposure  to  the  pesticide  chemical 
residue.- ..." 
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Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
firom  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  firom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Tebuconazole  on  Garlic  and  FFDCA 
Tolerances 

While  garlic  rust  is  usually  a  disease 
of  minor  concern  in  California,  it 
appeared  as  a  serious  pest  problem  in 
several  garlic  growing  areas  of  the  state 
in  the  1997-98  growing  season.  The 
mild  winter  that  year  allowed  the 
pathogen  to  siuvive  the  winter  and 
cause  infection  early  in  tbe^season.  No 
fungicide  is  specifically  registered  for 
control  of  rust  on  garlic.  The  fungicides 
registered  for  use  on  garlic  are  not 
effective  at  controlling  the  disease  imder 
high  pest  pressiu^.  Data  presented  by 
the  state  indicate  that  tebuconazole  is 
highly  effective  at  controlling  the 
disease.  EPA  has  authorized  imder 
FIFRA  section  18  the  use  of 
tebuconazole  on  garlic  for  control  of 
garlic  rust  in  California.  After  having 
reviewed  the  submission,  EPA  cqncurs 
that  emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebuconazole  in  or  on  garlic.  In  doing 
so,  EPA  considered  the  safety  standard     • 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerauce 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FlpRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 


and  to  ensiue  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportimity  for  public  comment  undw 
section  408(e),  as  provided  in  section 
408(1){6).  Although  this  tolerance  will 
expire  and  is  revoked  on  June  30,  2000, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amoimts  specified  m  the  tolerance 
remaining  in  or  on  garlic  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebuconazole  meets  EPA's 
registration  requirements  for  use  on 
garlic  or  whether  a  permanent  tolerance 
for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  tebuconazole 
by  a  State  for  special  local  needs  imder 
nFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  Cahfomia  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
Information  regarding  the  emergency 
exemption  for  tebuconazole,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  the 
"ADDRESSES"  section. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bom  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebuconazole  and  to  make  a 
determination  on  aggregate  e^^osure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tebuconazole  on  garlic  at  0.1  ppm. 


EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
iiifants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebuconazole  are 
discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  The  acute  reference 
dose  (RfD)  of  0.1  milligrams/kilogram/ 
day  (mg/kg/day)  for  tebuconazole  was 
established  based  on  a  developmental 
toxicity  study  in  mice  with  a  no 
observed  adverse  effect  level  (NOAEL) 
of  10  mg/kg/day  for  developmental 
toxicity.  At  the  lowest  observed  adverse 
effect  level  (LOAEL)  of  30  mg/kg/day, 
an  increased  incidence  of  runts  (fetuses 
weighing  less  than  1.3  gram)  were 
observed.  An  uncertainty  factor  of  100 
was  applied  to  the  NOAEL  to  calculate 
the  acute  RfD  of  0.1  mg/kg/day.  EPA  has 
determined  that  the  lOx  factor  to 
account  for  enhanced  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  should  be  retained.  This 
determination  is  based  on  the  results  of 
the  developmental  toxicity  study  in 
mice  used  to  establish  the  acute  RfD, 
other  developmental  toxicity  studies  in 
mice,  rats  and  rabbits  and  the  structural 
relationship  of  tebuconazole  to  several 
other  triazole  pesticides  which  also 
have  been  shown  to  induce 
developmental  toxicity  in  rats  and/or 
rabbits.  For  acute  dietary  exposure,  EPA 
detemyned  that  the  1  Ox  safety  factor  is 
applicable  to  the  subpopulations 
females  (13+  years),  as  well  as  infants 
and  children  because  the  effects  seen 
were  developmental  and  are  presumed 
to  occur  following  "acute"  exposures. 
For  subpopulations  other  than  females 
(13+ years),  infants  and  children,  a 
toxicological  endpoint  was  not 
identified.  Application  of  the  lOx  safety 
factor  for  enhanced  susceptibility  of 
infants  and  children  to  the  acute  RfD  of 
0.1  mg/kg/day  results  in  an  acceptable 
acute  dietary  exposure  (food  plus  water) 
of  10%  or  less  of  the  acute  RS). 

2.  Short-and  intermediate-term 
toxicity.  Toxicological  endpoints  for 
short-  or  intermediate-term  dermal 
toxicity  were  not  identified.  Adverse 
systemic  effects  were  not  observed  in 
dermal  developmental  toxicity  studies 
in  mice  or  rats  at  the  limit  dose  of  1,000 
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mg/kg/day  or  in  a  21 -day  dermal 
toxicity  study  in  rabbits  at  the  limit  dose 
of  1,000  mg/kg/day.  Therefore,  risk 
assessments  for  short-  or  intermediate- 
term  dermal  exposure  were  not 
conducted. 

A  NOAEL  of  0.0106  mg/liter/day 
(equivalent  to  2.9  mg/kg/day)  was 
identified  as  the  toxicological  endpoint 
for  short-  and  intermediate-term  (and 
chronic)  inhalation  toxicity  based  on  a 
21-day  inhalation  toxicity  study  in  rats. 
At  the  LOAEL  of  0.1558  mg/liter/day, 
piloerection  and  increased  liver  O- 
demethylase  and  N-demethylase  activity 
were  observed  in  both  males  and 
females.  EPA  determined  that  the  1  Ox 
safety  factor  to  account  for  enhanced 
susceptibility  of  infants  and  children  (as 
required  by  FQPA)  is  not  applicable  for 
inhalation  toxicity  for  the  currently 
registered  residential  exposures  to 
tebuconazole.  A  Margin  of  Exposure 
(MOE)  of  100  or  more  for  short-  or 
intermediate-term  non-dietary  risk  is 
acceptable  for  all  subpopulations. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  tebuconazole  at 
0.03  (mg/kg/day).  This  RfD  is  based  on 
a  1-year  chronic  feeding  study  in  dogs 
in  which  the  NOAEL  was  100  ppm  (2.96 
mg/kg/day  in  males  and  2.94  mg/kg/day 
in  females)  and  the  LOAEL  was  150 
ppm  (4.39  mg/kg/day  in  males  and  4.45 
mg/kg/day  in  females),  based  on 
histopathological  changes  in  the  adrenal 
gland  (hypertrophy  of  the  zona 
fasciculata  and  fatty  changes  in  the  zona 
glomerulosa  in  both  sexes  and  lipid 
hyperplasia  in  the  cortex  in  males).  An 
uncertainty  factor  of  100  was  used  to 
accoimt  for  inter-species  extrapolation 
and-intra-species  variability.  EPA 
determined  that  the  lOx  fector  for 
enhanced  susceptibility  of  infants  and 
children  (as  required  by  FXJPA)  is  not 
applicable  for  chronic  dietary  exposure. 
The  developmental  effects  which 
contributed  to  the  decision  to  retain  the 
lOx  factor  for  acute  dietary  exposure  are 
considered  to  be  acute  effects;  maternal 
effects  in  those  same  studies  were 
minimal.  Additionally,  the  NOAEL  on 
which  the  RfD  is  based  is  the  lowest 
NOAEL  in  the  toxicology  data  base  for 
this  chemical.  A  chronic  dietary 
exposiue  (food  plus  water)  of  100%  or 
less  of  the  chronic  RfD  is  acceptable  for 
all  subpopulations. 

4.  Carcinogenicity.  Tebuconazole  is 
classified  as  a  Group  C  (possible  human) 
carcinogen.  This  decision  was  primarily 
based  on  results  in  a  91 -week 
carcinogenicity  study  in  mice  in  which 
the  following  effects  were  observed: 

1.  A  statistically  significant  increase 
in  the  incidence  of  hepatocellular 
adenomas,  carcinomas  and  combined 


adenomas/carcinomas  in  male  mice  at 
the  highest  dose  tested  (279  mg/kg/day). 

2.  A  statistically  significant  increase 
in  the  incidence  of  hepatocellular  i 

carcinomas  and  combined  adenomas/ 
carcinomas  in  female  mice  at  the 
highest  dose  tested  (366  mg/kg/day).  In 
addition,  tebuconazole  is  structurally 
related  to  several  other  triazole 
pesticides  that  produce  similar  liver 
tumors  in  mice.  For  the  purpose  of 
carcinogenic  risk  assessment,  the  RfD 
methodology  is  used  to  estimate  human 
risk. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.474)  for  the  residues  of 
tebuconazole,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
have  been  established  for  milk  and  meat 
byproducts  in  connection  with  use  of 
tebuconazole  under  a  previous  section 
18.  Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  tebuconazole  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposiue.  An  acute 
dietary  endpoint  of  concern  was 
identified  for  subpopulations  females 
(13-t-  years),  as  well  as  infants  and 
children. 

An  acute  dietary  (food  only) 
probablistic  risk  analysis  submitted  in 
conjunction  with  another  action  was 
used  to  estimate  acute  dietary  risk.  The 
following  assumptions  were  utilized  in 
the  Monte  Carlo  analysis: 

1.  Percent  crop  treated  (PCT)  data 
were  used  for  all  commodities. 

2.  Maximum  residue  levels  firom  crop 
field  trials  for  single  serving 
commodities  such  as  bananas  and 
peaches  were  utilized. 

3.  Average  residue  levels  from  crop 
field  trials  were  used  for  blended 
commodities  such  as  fruit  juices,  grains 
and  oils. 

4.  Anticipated  residue  levels  for 
nuninant  commodities  were  calculated 
using  a  livestock  diet  constructed  using 
anticipated  residue  levels  for  livestock 
feed  items.  This  analysis  is  considered 
to  be  highly  refined.  This  analysis  was 
run  with  2,000  iterations.  The  residts  of 
the  Monte  Carlo  analysis  indicate  that 
the  percent  of  acute  RfD  for  all  children 
and  infants  subgroups  as  well  as  females 
13+  years  old  are  all  below  10%  of  the 
RfD  niu-sing  infants  (<1  year),  7%;  non- 
nursing  infants  (<1  year),  7%;  children 
(1  to  6  years)  9%,  children  (7  to  12 
years)  3%;  all  infants  (<1  year),  7%; 
females  (13  years  plus),  3%. 


Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measiued  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  fi^me  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  That 
the  data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
that  the  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group;  and  if 
data  are  available  on  pesticide  use  and 
food  consiunption  in  a  particular  area, 
the  exposure  estimate  does  not 
imderstate  exposure  for  the  population 
in  such  area.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  section  408(b)(2)(F). 
EPA  may  require  registrants  to  submit 

data  on  PCT. 
The  Agency  used  PCT  information  as 

follows: 

PCT  refinements  were  assiuned  for  all 
commodities  evaluated  in  the 
probablistic  risk  assessment.  For 
published  uses,  PCT  data  were  based  on 
information  obtained  fttim  the  registrant 
and  were  derived  from  Doane  Marketing 
Researck  and  USDA  National 
Agricultiual  Statistics  Service  (NASS). 
For  those  commodities  being  requested 
imder  section  18,  total  U.S.  acreage 
treated  under  section  18  was  aggregated 
for  each  crop  and  compared  to  total 
acreage  grown  in  the  U.S.  to  derive  a 
national  PCT  estimate. 

The  Agency  beheves  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  concerning  the  Agency's 
responsibilities  in  assessing  acute 
dietary  risk  findings,  have  been  met. 
The  PCT  estimates  are  derived  from 
Federal  and  private  market  survey  data, 
which  are  reliable  and  have  a  valid 
'  basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
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range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCX,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposiue  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those  ^ 

estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
tebuconazole  may  be  applied  in  a 
particular  area. 

ii.  Chronic  exposure  and  risk.  The 
Agency  conducted  a  chronic  dietary 
exposure  analysis  and  risk  assessment. 
The  analysis  evaluated  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1977-78 
Nationwide  Food  Consumption  Survey 
(MFCS)  and  accumulates  exposure  to  the 
cheniical  for  each  commodity.  In 
conducting  the  chronic  dietary  risk 
assessment,  the  Agency  made  the  very 
conservative  assumption  that  100%  of 
every  commodity  evaluated  will  contain 
residues  and  those  residues  will  be  at 
tolerance  level;  this  assiunption  results 
in  an  overestimation  of  human  dietary 
exposiue.  Thus,  in  making  a  safety 
determination  for  this  time-limited 
tolerance,  the  Agency  is  taking  into 
account  this  conservative  exposure 
assessment. 

The  existing  tebuconazole  tolerances 
pubUshed,  pending,  and  including  the 
necessary  section  18  tolerance(s)  result 
in  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  percentages  of  the  RfD  below  100% 
for  all  sub^ups  i.e.,  U.S.  population, 
11%  and  non-nursing  infants  {<!  year 
old),  the  most  highly  exposed  subgroup, 
37%. 

2.  From  drinking  water  Based  on 
present  data  available  to  the  Agency, 
tebuconazole  is  persistent  and  relatively 
immobile.  There  are  no  established 
Maximum  Contaminant  Level  or  health 
advisory  levels  for  residues  of 
tebuconazole  in  drinking  water. 
Monitoring  data  for  residues  of 
tebuconazole  in  surface  and  ground 
water  are  not  available.  Tebuconazole  is 


not  included  in  the  Pesticides  in 
Ground  Water  Database  (US  EPA,  1992), 
and  it  was  not  an  analyte  in  the  National 
Pesticide  Survey  (US  EPA,  1990). 

EPA  estimated  exposure  for 
tebuconazole  for  both  surface  and 
ground  water  based  on  available 
modeling.  Environmental 
concentrations  for  surface  water  were 
estimated  using  modeling  from  Generic 
Estimated  Environmental  Concentration 
(GENEEC).  For  surface  water,  the 
maximum  concentrations  were  used  for 
acute  risk  calculations,  the  annual 
means  {1-10  years)  for  chronic  risk 
calculations.  Current  Agency  policy 
allows  that  a  factor  of  3  be  applied  to 
GENEEC  model  values  when 
determining  whether  or  not  a  level  of 
concern  has  been  exceeded.  If  the 
GENEEC  model  value  is  <  3  times  the 
drinking  water  level  of  comparison 
(DWLOC),  the  pesticide  is  considered  to 
have  passed  the  screen.  Acute  and 
chronic  ground  water  concentrations 
were  estimated  using  the  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  model.  For  the  purposes  of  the 
screening  level  assessment,  the 
maximum  and  average  annual 
concentrations  in  ground  water  are  not 
believed  to  vary  significantly.  DWLOCs 
will  be  compared  directly  to  SCI-GROW 
values. 

i.  Acute  exposure  and  risk.  DWLOCs 
were  calculated  for  acute  exposures  to 
tebuconazole  in  surface  and  ground 
water  for  females  13+  years  old  and 
children  (1-6  years  old).  Relative  to  an 
acute  toxicity  endpoint,  the  acute 
dietary  food  exposure  (from  the 
probablistic  analysis)  was  subtracted 
from  the  ratio  of  the  acute  NOAEL  to  the 
appropriate  percentage  acute  RfD  to 
obtain  the  acceptable  acute  exposure  to 
tebuconazole  in  drinking  water. 
DWLOCs  were  then  calculated  from  this 
acceptable  exposure  using  defaiilt  body 
weights  (60  kg  for  females  and  10  kg  for 
children)  and  drinking  water 
consumption  figures  (2  liters  for  females 
1  liter  for  children).  Based  on  these 
calculations  EPA's  DWLOC  for  acute 
dietary  risk  is  14  parts  per  billion  (ppb) 
for  children  (1-6  years  old)  and  200  ppb 
for  females  13+  years  old. 

Maximum  concentrations  of 
tebuconazole  in  surface  and  ground 
water  are  estimated  to  be  14  ppb  and  0.3 
ppb,  respectively.  The  maximiun 
estimated  concentrations  of 
tebuconazole  in  surface  and  ground 
water  do  not  exceed  EPA's  levels  of 
concern  for  acute  exposure  in  drinking 
water  for  the  females  13+  and  children. 

ii.  Chronic  exposure  and  riski,EPA 
has  calculated  DWLOCs  for  chronic 
exposures  to  tebuconazole  in  surface 
and  ground  water.  To  calculate  the 


DWLOC  for  chronic  exposiues  relative 
to  a  chronic  toxicity  endpoint,  the 
chronic  dietary  food  exposiire  was 
subtracted  from  the  chronic  RfD  (0.03 
mg/kg/day)  to  obtain  the  acceptable 
chronic  exposiue  to  tebuconazole  in 
drinking  water.  DWLOCs  were  then 
calculated  from  this  exposure  using 
default  body  weights  (70  kg  for  U.S. 
population,  60  kg  for  females  10  kg  for 
children)  and  drinking  water 
consiunption  figures  (2  liters  U.S. 
population  females  1  liter  children). 
Based  on  these  calculations  EPA's 
DWLOCs  for  chronic  risk  are  950  ppb 
for  the  U.S.  population,  780  ppb  for 
females  and  190  ppb  for  non-nursing, 
infants  (<1  year  old). 

Estimatea  annual  average 
concentrations  of  tebuconazole  in 
surface  water  and  groimd  water  are  10 
ppb  and  0.3  ppb,  respectively.  The 
estimated  annual  average  concentrations 
of  tebuconazole  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  chronic  exposing  in 
drinking  water. 

3.  From  non-dietary  exposure.  No 
short-  or  intermediate-term  dermal 
toxicological  endpoints  were  identified. 
Tebuconazole 's  registered  residential 
uses  are  for  the  formulation  of  wood- 
based  composite  products,  wood 
products  for  in-groimd  contact,  plastics, 
exterior  paints,  glues  and  adhesives. 
Currently,  the  only  residential  end-use 
products  on  the  market  are  for  exterior 
treated  wood  use.  Exposiue  via 
incidental  ingestion  (by  children)  and 
inhalation  are  not  a  concern  for  these 
products  which  are  used  outdoors.  No 
paints  or  other  end-use  products 
containing  tebuconazole  are  available 
for  interior  use.  Accordingly,  residential 
exposure  is  not  expected  at  this  time. 

4.  Cumulative  exposure  to  substances 
mth  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebuconazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumiilative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebuconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebuconazole  has  a 
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common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  A  toxicological 
endpoint  was  identified  for  acute 
dietary  risk  assessments  for 
subpopulations  females  (13+  years), 
infants  and  children.  The  lOx  safety 
factor  for  enhanced  susceptibility  of 
infants  and  children  as  required  by 
FQPA  is  applicable  for  all  of  these 
subgroups.  Therefore,  10%  or  less  of  the 
acute  RfD  of  0.1  mg/kg/day  results  in  an 
acceptable  acute  dietary  exposure  (food 
plus  water). 

An  acute  dietary  (food  only) 
probablistic  risk  analysis  resulted  in  3% 
of  the  acute  RfD  utilized  for  females 
(13+  years).  The  maximiun  estimated 
concentrations  of  tebuconazole  in 
surface  and  ground  water  do  not  exceed 
EPA's  levels  of  concern  for  acute 
exposvire  in  drinking  water  for  the 
females  13+.  Currently  the  only 
residential  end-use  products  on  the 
market  are  for  exterior  treated  wood  use. 
Exposxire  via  incidental  ingestion  (by 
children)  and  inhalation  are  not  a 
concern  for  these  products  which  are 
used  outdoors.  No  paints  or  other  end- 
use  products  containing  tebuconazole 
are  available  for  interior  use. 
Accordingly  residential  exposure  is  not 
expected  with  these  uses.  Therefore, 
EPA  cbncludes  with  reasonable 
certainty  that  residues  of  tebuconazole 
do  not  contribute  significantly  to  the 
aggregate  acute  risk  at  the  present  time. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  tebuconazole  from  food  will 
utilize  11%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  {<  1 
yr.),  discussed  below.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposiu«  over  a 
lifetime  will  not  pose  appreciable  risks 
,to  human  health.  Estimated 
environmental  concentrations  of 
tebuconazole  in  surface  water  and 
groimd  water  do  not  exceed  chronic 
DWLOCs  calculated  by  the  Agency; 
therefore,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD 


3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Uo  short-  or  intermediate-term  dermal 
toxicological  endpoints  were  identified. 
Also,  no  residential  exposure  is 
expected  from  the  ciuxent  residential 
uses.  Thus,  no  risk  assessments  were 
conducted  for  residential  exposure. 
Therefore,  EPA  concludes  with 
reasonable  certainty  that  tebuconazole 
does  not  contribute  significantly  to  the 
aggregate  shortand  intermediate-term 
risk  at  the  present  time. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Tebuconazole  is  classified 
as  a  Group  C  (possible  human) 
carcinogen.  Since,  for  the  purpose  of  . 
carcinogenic  risk  assessment  the 
Reference  Dose  (RfD)  methodology  was 
used,  the  discussion  for  chronic  risk 
(11%  of  RfD  utilized)  above  applies  te 
cancer  risk  as  well.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
tebuconazole  does  not  contribute 
significantly  to  the  aggregate  cancer  risk 
at  the  present  time. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebuconazole  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebuconazole,  EPA  considered  data  fitjm 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2 -generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  fi^m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  smd  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposxire  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 


calodating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  no(t 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
two  associated  oral  developmental 
toxicity  studies  in  mice,  the  maternal 
NOAEL  was  10  mg/kg/day  and  the 
LOAEL  was  20  mg/kg/day.  based  on 
decreased  hematocrit  and  effects  in  the 
liver.  The  developmental  toxicity 
NOAEL  was  10  mg/kg/day  and  the 
LOAEL  was  30  mg/kg/day,  based  on 
increased  numbers  of  runts  (fetuses 
weighing  less  than  1.3  gram).  In 
addition,  at  100  mg/kg/day,  frank 
malformations  in  the  skull,  brain  and 
spinal  column  and  a  reduced  rate  of 
ossification  in  the  cranium  were 
observed.  In  a  dermal  developmental 
toxicity  study  in  mice,  no 
toxicologicaily  significant  maternal 
toxicity  or  developmental  toxicity  was 
observed  at  the  limit  dose  of  1,000  mg/ 
kg/day. 

In  an  oral  developmental  toxicity 
study  in  rats,  the  maternal  NOAEL  was 
30  mg/kg/day  and  the  LOAEL  was  60 
mg/kg/day.  based  on  increased  liver 
weight.  The  developmental  toxicity 
NOAEL  was  30  mg/kg/day  and  the 
LOAEL  was  60  mg/kg/day,  based  on 
delayed  ossification  of  several  bones 
and  increased  numbers  of  fetuses  with 
supernumerary  ribs.  In  addition,  at  120 
mg/kg/day,  increased  resorptions, 
decreased  fetal  body  weights  and  frank 
malformations  in  two  fetuses  (missing 
tail,  agnatha,  microtomia  and 
anophthalmia)  were  observed.  In  a 
dermal  developmental  toxicity  study  in 
rats,  no  toxicologicaily  significant 
maternal  toxicity  or  developmental 
toxicity  was  observed  at  the  liniit  dose 
of  1,000  mc/kg/day. 

In  an  oral  developmental  toxicity 
study  in  rabbits,  the  maternal  NOAEL 
was  30  mg/kg/day  and  the  LOAEL  was 
100  mg/kg/day,  based  on  decreased 
body  weight  gain  and  decreased  food 
consiunption  during  the  dosing  period. 
The  developmental  toxicity  NOAEL  was 
30  mg/kg/day  and  the  LOAEL  was  100 
mg/kg/day,  based  on  increased 
postimplantation  loss,  increased  frank 
malformations,  hydrocephalus  and 
delayed  ossification  of  bones.  In  another 
oral  developmental  toxicity  study  in 
rabbits,  the  maternal  NOAEL  was  <10 
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mg/kg/day  and  the  LOAEL  was  10  mg/ 
kg/day,  based  on  increased  incidences 
of  single  cell  necrosis  (minimal  severity) 
in  liver  cells.  The  maternal  NOAEL  from 
this  study  was  not  used  to  detennine  the 
acute  RfD  because  single  cell  necrosis 
was  not  considered  to  result  from  a 
single  exposure.  The  developmental 
toxicity  NOAEL  was  30  mg/kg/day  and 
the  LOAEL  was  100  mg/kg/day,  based 
on  increased  postimplantation  loss, 
decreased  fetal  body  weights,  increased 
percentage  of  fetuses  with  abnormalities 
(including  runts,  hemidiaphragm,  limb 
abnormalities  and  neural  tube  defects 
characterized  as  meningocoele  and 
spina  bifida)  and  delayed  ossification  of 
bones. 

iii.  Reproductive  toxicity  study.  In  a  2- 
generation  reproduction  study  in  rats, 
the  parental  (systemic)  toxicity  NOAEL 
was  15  mg/kg/day  and  the  LOAEL  was 
50  mg/kg/day,  based  on  loss  of  hair, 
decreased  body  weights,  decreased  food 
consumption,  increased  severity  of 
spleen  hemosiderosis  and  decreased 
liver  and  kidney  weights.  For  offspring 
toxicity,  the  NOAEL  was  15  mg/kg/day 
and  the  LOAEL  was  50  mg/kg/day, 
-based  on  decreased  pup  body  weights 
from  birth  through  weeks  3-4  in  all 
litter  m)ups. 

iv.  Pre-and  postnatal  sensitivity.  The 
above  studies  meet  the  standard 
toxicology  data  requirements,  as 
required  for  a  food-use  chemical,  in  40 
CFR  part  158.  However,  after  evaluation 
of  the  findings  in  these  studies, 
particularly  with  respect  to  effects  on 
the  fetal  nervous  system,  together  with 
a  consideration  of  neurotoxic  effects 
observed  in  several  other  developmental 
toxicity  studies  on  structurally  related 
triazole  pesticides,  the  Agency 
requested  a  postnatal  developmental 
neurotoxicity  study  in  rats  (Guideline 
83-6)  be  conducted.  The  EPA  notes 
effects  on  the  nervous  system  of  fetuses 
in  studies  on  tebuconazole  occurred 
only  at  doses  of  100  mg/kg/day  or 
higher — i.e.,  at  doses  at  least  ten-fold 
higher  than  the  developmental  toxicity 
NOAEL  (10  mg/kg/day)  to  be  used  for 
the  assessment  of  acute  dietary  risk. 

On  the  basis  of  comparative  NOAELs 
and  LOAELs,  it  was  determined  there 
was  no  indication  of  increased 
susceptibility  of  the  offspring  of  mice, 
rats  or  rabbits  resulting  from  prenatal 
and/or  postnatal  exposure  to 
tebuconazole.  However,  the  maternal 
effects  observed  in  the  developmental 
toxicity  studies  at  the  LOAEL  were  of 
minimal  concern  and  did  not  increase 
substantially  in  severity  at  higher  doses, 
whereas  the  developmental  effects  at  the 
LOAEL  were  pronounced  and  at  higher 
doses  were  quite  severe  (including  frank 
malformations)  in  mice  (at  100  mg/kg/ 


day),  rats  (at  120  mg/kg/day)  and  rabbits 
(at  100  mg/kg/day).  Based  on  a 
consideration  of  all  the  above  findings, 
the  Agency  retained  the  lOx  factor  for 
enhanced  susceptibility  to  in&nts  and 
children.  The  lOx  factor  is  applicable  to 
acute  dietary  exposmes  for  the 
subpopulations  females  (13-t-  years), 
infants  and  children.  The  lOx  factor  for 
enhanced  sensitivity  of  infants  and 
children  is  not  applicable  to  chronic 
exposure  analysis. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebuconazole  and 
exposine  data  are  complete  or  estimated 
based  on  data  that  reasonably  accounts 
for  potential  exposures. 

2.  Acute  risk.  An  acute  dietary  (food 
only)  probablistic  risk  analysis  resulted 
in  the  following  percentages  for  the 
acute  RfD:  ninsing  infants  (<1  year),  7%; 
non-nursing  infants  (<1  year),  7%; 
children  (1  to  6  years)  9%,  children  (7 
to  12  years)  3%;  and  all  infants  (<1 
year),  7%.  The  maximum  estimated 
concentrations  of  tebuconazole  in 
surface  and  groimd  water  do  not  exceed 
EPA's  levels  of  concern  for  acute 
exposure  in  drinking  water  for  children. 
Currently,  the  only  residential  end-use 
products  on  the  market  are  for  exterior 
treated  wood  use.  Exposure  via 
incidental  ingestion  (by  children)  and 
inhalation  are  not  a  concern  for  these 
products  which  are  used  outdoors.  No 
paints  or  other  eiul-use  products 
containing  tebuconazole  are  available 
for  interior  use.  Accordingly  residential 
exposure  is  not  expected  with  these 
uses.  Therefore,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
tebuconazole  do  not  contribute 
significantly  to  the  aggregate  acute  risk 
at  the  present. 

3.  chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  tebucuuazole  from  food  will  utilize 
up  to  37%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary    . 
exposine  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  As 
stated  above,  residential  exposure  to 
tebuconazole  is  not  expected  for  the 
currentiy  registered  uses.  Estimated 
environmental  concentrations  of 
tebuconazole  in  surface  water  and 
ground  water  do  not  exceed  chronic 
DWLOCs  calculated  by  the  Agency; 
therefore,  EPA  does  not  expect  the 
aggregate  exposine  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-terv^  risk.  As 
stated  above,  residential  exposure  to 
tebuconazole  is  not  expected  for  the 
currently  registered  uses. 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebuconazole  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
understood  based  on  metabolism 
studies  in  grapes,  wheat  and  peanuts. 
For  the  purpose  of  this  section  18  only, 
the  nature  of  the  residue  in  garlic  is 
considered  to  be  adequately  understood. 
The  residue  of  concern  in  plants  is 
tebuconazole  per  se. 

B.  Analytical  Enforcement  Methodology 

Method  101341,  a  GC/NPD  method,  is 
adequate  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from;  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

No  residue  data  were  provided  for 
garlic.  Residue  data  were  translated 
from  dry  bulb  onion  data  generated  in 
Mexico.  Based  on  these  data,  residues  of 
tebuconazole  are  not  expected  to  exceed 
0.1  ppm  on  garlic  as  a  result  of  the 
proposed  section  18  use. 

D.  International  Residue  Umits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  residues  of  tebuconazole  in/ 
on  garlic.  International  harmonization  is 
thus  not  an  issue  for  this  time-limited 
tolerance. 

E.  Rotational  Crop  Restrictions 

A  plant  back  interval  of  120  days  after 
last  application  for  crops  not  listed  on 
the  label  is  required. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebuconazole  in  garlic  at 
0.1  ppm. 

VI.  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
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regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  26, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
xmder  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Ofiice  location,  telephone  niunber,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 


may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record- 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiAout  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  number 
[OPP-3008551  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoinces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 
opp-docket@epa.gov. 
E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  afthe 
beginning  of  this  document. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  ^proval  under  the 
Paperwork  Reduction  Act  (PRA).  44 


U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Mnority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Aoril  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


28384  Federal  Register / Vol.  64,  No.  101  / Wednesday,  May  26,  1999 /Rules  and  Regulations 


regulatory  proposals  containing 
significant  unAinded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  {63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commiuiities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

DL  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedvire. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  12, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

2.  In  §180.474,  by  alphabetically 
adding  the  following  commodity 
"garlic"  to  the  table  in  paragraph  (b)  to 
read  as  follows: 

§1 80.474    Tebuconazoia;  tolorancas  for 
residues. 


(b)    * 


ACTION:  Fmal  rule. 


Commodity 

Parts 
per 
mil- 
lion 

Expiratior\/ 

Revocation 

Date 

•  *             * 

Garlic 

*  •             • 

« 
0.1 

• 

* 

6/30/00 

* 

[FR  Doc.  99-12935  Filed  5-25-99;  8:45  am] 

BlUJNa  CODE  6660-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  180 
[OPP-30116;  FRL-6056-6] 
RIN  2070-AB78 

Pesticide  Toleraace  Processing  Fees 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  rule  increases  fees 
charged  for  processing  tolerance 
petitions  for  pesticides  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  The  change  in  fees  reflects  a 
3.68  percent  cost  of  living  and  locality 
pay  increase  for  civilian  Federal  General 
Schedule  (GS)  employees  working  in 
the  Washington,  DC  and  Baltimore,  MD 
metropolitan  area  in  1999. 

This  rule  does  not,  however,  reflect 
the  requirements  in  the  Food  Quality 
Protection  Act  of  1996  (FQPA).  which 
states  that  the  Agency  shall  collect 
tolerance  fees  that,  in  the  aggregate,  will 
cover  kll  costs  associated  with 
processing  tolerance  actions.  The 
amendments  to  the  tolerance  fee 
schedule  to  meet  the  FQPA  requirement 
will  be  addressed  in  a  seperate 
rulemaking,  the  proposal  for  which  is 
expected  shortly. 

EFFECTIVE  DATE:  June  25, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

About  this  rule  contact  Ed  Setren, 
Resources  Management  Staff  (7501C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  S.W.,  Washington,  DC  20460, 
telephone:  (703)  305-5927.  fax:  (703) 
305-5060,  e-mail: 

setren.edward@epa.gov.  For  further 
technical  information  about  tolerance 
petitions  and  individual  fees  contact: 
Sonya  Brooks,  Resources  Management 
Staff  (7501C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  telephone:  (703)  308-6423. 
fax:  (703)  305-5060,  e-mail: 
brooks.sonya@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Does  this  rule  apply  to  me? 

This  rule  may  directly  affect  any 
person  who  might  petition  the  Agency 
for  new  tolerances,  hold  a  pesticide 
registration  with  existing  tolerances,  or 
anyone  who  is  interested  in  obtaining  or 
retaining  a  tolerance  in  the  absence  of 
a  registration.  This  ^oup  can  include 
pesticide  manufacturers  or  formulators. 
companies  that  manufacture  inert 
ingredients,  importers  of  food,  grower 
groups,  or  any  person  who  seeks  a 
tolerance.  The  vast  majority  of 
potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Categories 


Chemical  Industry 


NAICS 


325320 
115112 


SIC 


0286 
0287 


Examples  of  Potentially  Affected  Entities 


pesticide  chemical  manufacturers, 

formulators,  chemical  manufacturers  of  inert  ingredients 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
regulated.  If  available,  the  four-digit 
Standard  Industrial  Classification  (SIC) 
codes  or  the  six-digit  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  rule  applies  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
the  rule  (see  Unit  IV).  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

n.  How  can  I  get  additional  infonnation 
or  copies  of  tlds  document  or  other 
documents? 

A.  Electronically. 
You  may  obtain  electronic  copies  of 

this  document  and  various  support 
dociunents  from  the  EPA  hitemet  Home 
Page  at  http://www.epa.gov/.  Onihe 
Home  Page  select  "Laws  and 
Regidations"  and  then  look  up  the  entry 
for  this  dociunent  under  the  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

B.  In  person  or  by  phone. 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
you  may  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this  rule, 
including  the  public  version,  has  been 
established  under  docket  control 
number  [OPP-301161.  A  public  version 
of  this  record,  including  printed,  paper 
versions  of  any  electronic  comments, 
which  does  not  include  any  information 
■claimed  as  CBI,  is  available  for 
inspection  in  Rm.  119,  Crystal  Mall  2 
(CM  #2),  1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 


m.  What  action  is  the  Agency  taking  in 
this  rule? 

With  this  rule,  the  Agency  is 
increasing  the  fees  charged  for 
processing  tolerance  petitions  for 
pesticides  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  The 
pay  raise  in  1999  for  Federal  General 
Schedule  employees  working  in  the 
Washington.  DC/Baltimore,  MD 
metropolitan  pay  area  is  3.68  percent. 
This  increase  in  the  fees  charged  for 
processing  tolerance  petitions  reflects 
this  recent  pay  raise. 

IV.  Why  is  the  Agency  taking  this 
action? 

The  EPA  is  charged  with  the 
administration  of  section  408  of  the 
Federal  Food,  Drug",  and  Cosmetic  Act 
(FFDCA).  Section  408  authorizes  the 
Agency  to  establish  tolerance  levels  and 
exemptions  from  the  requirements  for 
tolerances  for  raw  agricultural 
commodities.  EPA  is  required  to  collect 
fees  that  will,  in  the  aggregate,  be 
sufficient  to  cover  the  costs  of 
processing  petitions,  so  that  the 
tolerance  program  is  as  self-supporting 
as  possible.  The  fee  increases  identified 
■by  this  rule  do  not  reflect  the 
requirements  of  FFDCA  section 
408(m)(l)  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
which  states  that  the  Agency  shall 
collect  tolerance  fees  that,  in  the 
aggretate,  will  cover  all  costs  associated 
with  processing  tolerance  actions. 
Modifications  of  the  tolerance  fee 
schedule  to  meet  the  FQPA  requirement 
will  be  addressed  by  a  proposed  rule 
now  in  development. 

The  current  fee  schedule  for  tolerance 
petitions  published  in  the  Federal 
Register  on  May  27, 1998  (63  FR 
28909){FRI^5775-4),  codified  at  40  CFR 
180.33,  and  became  effective  on  Jime  26, 
1998.  At  that  time  the  fees  were 
increased  2.45  percent  in  accordance 
with  a  provision  in  the  regulation  that 
provides  for  automatic  aimual 
adjustments  to  the  fees  based  on  annual 
percentage  changes  in  Federal  salaries 
(40  CFR  180.33(o)). 

The  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA) 
initiated  locality-based  comparability 
pay,  known  as  "locality  pay".  The 
intent  of  the  legislation  is  to  make 
Federal  pay  more  responsi^  to  local 


labor  market  conditions  by  adjusting 
General  Schedule  salaries  on  the  basis 
of  a  comparison  with  non-Federal  rates 
on  a  geographic,  locality  basis.  The 
processing  and  review  of  tolerance 
petitions  is  conducted  by  EPA 
employees  working  in  the  Washington, 
DC/  Baltimore.  MD  pay  area. 

The  pay  raise  in  1999  for  Federal 
General  Schedule  employees  working  in 
the  Washington,  DC/Baltimore,  MD 
metropolitan  pay  area  is  3.68  percent; 
therefore,  the  tolerance  petition  fees  are 
being  increased  by  3.68  percent.  The 
entire  revised  fee  schedule  in  §  180.33  is 
presented  for  the  reader's  convenience. 
(All  fees  have  been  rounded  to  the 
nearest  $25.00.) 

V.  Why  is  EPA  issuing  this  action  as  a 
Final  Rule? 

EPA  is  publishing  this  action  as  a 
final  rule  pursuant  to  40  CFR  180.33(o), 
which  reads  in  part: 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale  1...).  When  automatic 
adjustments  are  made  based  on  the  GS  pay 
scale,  the  new  fee  schedule  will  be  published 
in  the  Federal  Register  as  a  final  rule  to 
become  effective  thirty  days  or  more  after 
publication,  as  specified  in  the  rule. 

VI.  What  regulatory  assessments 
requirements  apply  to  this  action? 

This  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
From  Environmental  Health  Risks  and 
Safety  [62  FR  19885.  April  23,  1997). 
Nor  does  it  require  any  action  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)(Pub.L.  104- 
4),  Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993),  Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  or  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  this  action  does  not 
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involve  any  technical  standards  that 
trigger  the  requirement  in  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA).  15 
U.S.C.  272  note)  which  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  impractical.  Since  this  action 
does  not  require  a  proposal,  no  action  is 
needed  under  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.). 

Vn.  Must  EPA  submit  this  action  to 
Congress  and  the  General  Accounting 
Office? 

Yes.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Biisiness  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  part  180 

Administrative  practice  and 
procedures,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  May  12. 1999. 

Snsan  H.  Wayland, 

Acting  Assistant  Administrator  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

Part  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.33  is  revised  to  read  as 
follows: 

f  180.33    Fm*. 

(a)  Each  petition  or  request  for  the 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
established,  shall  be  accompanied  by  a 
fee  of  $68,025,  plus  $1,700  for  each  raw 
agricultiual  commodity  in  excess  of 
nine  for  which  the  establishment  of  a 
tolerance  is  requested,  except  as 
provided  in  paragraphs  (b),  (d),  and  (h) 
of  this  section. 


(b)  Each  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
niunerical  level  or  levels  than  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  or  for  the 
establishment  of  a  tolerance  on 
additional  raw  agricultural  commodities 
at  the  same  numerical  level  as  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  shall  be 
accompanied  by  a  fee  of  $15,550  plus 
$1,025  for  each  raw  agricultural 
commodity  for  which  a  tolerance  is 
requested. 

(c)  Each  petition  or  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of 
$12,550. 

(d)  Each  petition  or  request  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  shall  be  accompanied  by  a -fee 
of  $27,175  except  as  provided  in 
paragraph  (e)  of  this  section.  A  petition 
or  request  to  renew  or  extend  such 
temporary  tolerance  or  temporary 
exemption  shall  be  accompanied  by  a 
fee  of  $3,850. 

(e)  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  a  tolerance  for  other 
uses  at  the  same  numerical  level  or  a 
higher  numerical  level  shall  be 
accompanied  by  a  fee  of  $1 3,525  plus 
$1,025  for  each  raw  agricultural 
commodity  on  which  the  temporary 
tolerance  is  sought. 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $8,500.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,700  for  handling  and  initial  review, 
shall  be  returned.  U  a  petition  is 
withdrawn  by  the  petitioner  after  initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee,  less  $1,700  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time. 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
niunber  of  raw  agricultiual  commodities 
involved,  shall  be  accompanied  by  a  fee 
equal  to  the  fee  required  by  tfie 
analogous  category  for  a  single  tolerance 
that  is  not  a  crop  group  tolerance,  i.e.. 


paragraphs  (a)  through  (f)  of  this  section, 
without  a  charge  for  each  commodity 
where  that  would  otherwise  apply. 

(i)  Objections  under  section  408(d)(5) 
of  the  Act  shall  be  accompanied  by  a 
filing  fee  of  $3,400. 

(jjfl)  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section 
to  an  advisory  committee,  the  costs  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  §  180.11(c)  and  the 
expenses  of  the  secretariat,  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amount  of  $33,950  to  cover  the 
costs  of  the  advisory  committee.  Further 
advance  deposits  of  $33,950  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessary  to 
prevent  arrears  in  the  pajonent  of  such 
costs.  Any  deposits  in  excess  of  actual 
expenses  will  be  refunded  to  the 
depositor. 

(k)  The  person  who  files  a  petition  for 
judicial  review  of  an  order  imder 
section  408(d)(5)  or  (e)  of  the  Act  shall 
pay  the  costs  of  preparing  the  record  on 
which  the  order  is  based  unless  the 
person  has  no  financial  interest  in  the 
petition  for  judicial  review. 

(1)  No  fee  under  this  section  will  be 
imposed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  imposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  an 
imreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division  (7505C), 
Washington,  DC  20460.  A  fee  of  $1,700 
shall  accompany  every  request  for  a 
waiver  or  refund,  except  that  the  fee 
under  this  sentence  shall  not  be 
imposed  on  any  person  who  has  no 
financial  interest  in  any  action 
requested  by  such  person  imder 
paragraphs  (a)  through  (k)  of  this 
section.  The  fee  for  requesting  a  waiver 
or  refund  shall  be  refunded  if  the 
request  is  granted. 

(n)  All  deposits  and  fees  required  by 
the  regidations  in  this  part  shall  be  paid 
by  money  order,  bank  draft,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All 
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deposits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency, 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251.  The  payments 
should  be  specifically  labeled 
"Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance.  The 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
within  30  days  of  pajrment  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division,  {7504C) 
Washington,  DC  20460.  A  petition  will 
not  be  accepted  for  processing  imtil  the 
required  fees  have  been  submitted.  A 
petition  for  which  a  waiver  of  fees  has 
been  requested  will  not  be  accepted  for 
processing  imtil  the  fee  has  been  waived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  addition, 
processing  costs  and  fees  will 
periodically  be  reviewed  and  changes 
will  be  made  to  the  schedule  as 
necessary.  When  automatic  adjustments 
are  made  based  on  the  GS  pay  scale,  the 
new  fee  schedule  will  be  published  in 
the  Federal  Register  as  a  Final  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 
When  changes  are  made  based-on 
periodic  reviews,  the  changes  will  be 
subject  to  public  conunent 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart268 

[FRL-6346-2] 

Land  Disposal  Restrictions:  Sits- 
Spabific  Treatment  Variance  to 
Ctiamieai  Waste  Management,  Inc. 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA 
or  Agency)  is  today  granting  a  site- 
specific  treatment  variance  from  the 
Land  Disposal  Restrictions  (LDR) 
treatment  standards  for  two  selenium- 
bearing  hazardous  wastes.  EPA  is 
granting  this  variance  because  the 


chemical  properties  of  these  two  wastes 
differ  significantly  from  the  waste  used 
to  establish  the  current  LDR  standard  for 
selenium  (5.7  mg/L  TCLP)  and  Chemical 
Waste  Management,  Inc.  (CWM)  has 
adequately  demonstrated  that  the  two 
wastes  caimot  be  treated  to  meet  this 
treatment  standard. 

CWM  intends  to  stabilize  the  wastes 
at  their  Kettleman  City,  California 
facility.  Upon  promulgation  of  this  final 
rule,  CWM  may  treat  these  two  specific 
wastes  to  alternate  treatment  standards 
of  51  mg/L  TCLP  for  the  Owens- 
Brockway  waste  and  25  mg/L  TCLP  for 
the  Ball-Foster  waste.  After  treatment  to 
these  alternative  selenium  standards, 
CWM  may  dispose  of  the  treated  wastes 
in  a  RCRA  Subtitle  C  landfill  provided 
they  meet  the  applicable  LDR  treatment 
standards  for  the  other  hazardous 
constituents  in  the  wastes.  We  are 
granting  this  variance  for  three  years. 

DATES:  This  final  rule  is  effective  on 
May  11, 1999. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  identified  by  RCRA 
Docket  Number  F-1999-CWMF-FFFFF 
and  is  located  at  the  RCRA  Information 
Center  (RIC),  located  at  Crystal  Gateway 
I,  First  Floor,  1235  Jefi^erson  Davis 
Highway,  Arlington,  VA.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$0.15/page.  The  index  and  some 
supporting  materials  are  available 
electronically.  Follow  these  instructions 
to  access  the  information  electronically: 

WWW:  http://www.epa.gov/epaoswer/ 
osw/hazwaste.htm#ldr 

FTP:  ftp.epa.gov 

Login:  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C.,  metropolitan  area, 
call  703  412-9810  or  TDD  703  412- 
3323.  For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Josh  Lewis  at  (703)  308-7877  or 
lewis.josh@epa.gov,  or  Elaine  Eby  at 
(703)  308-8449  or  eby.elaine@epa.gov, 
Office  of  Solid  Waste  (5302  W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  D.C.  20460. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

A.  What  Is  the  Basis  for  LDR  Treatment 
Variances? 

Under  section  3004(m)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  EPA  is  required  to  set 
"levels  or  methods  of  treatment,  if  any, 
which  substantially  diminish  the ' 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  EPA  interprets  this 
language  to  authorize  treatment 
standards  based  on  the  performance  of 
best  demonstrated  available  technology 
(BDAT).  This  interpretation  was  upheld 
by  the  D.C.  Circuit  in  Hazardous  Waste 
Treatment  Council  vs.  EPA,  886  F.  2d 
355  (D.C.  Cir.  1989). 

The  Agency  recognizes  that  there  may 
be  wastes  that  caimot  be  treated  to 
levels  specified  in  the  regulations  (see 
40  CFR  268.40)  because  an  individual 
waste  matrix  or  concentration  can  be 
substantially  more  diffictdt  to  treat  than 
those  wastes  the  Agency  evaluated  in 
establishing  the  treatment  standard  (51 
FR  40576,  November  7, 1986).  For  such 
wastes,  EPA  has  a  process  by  which  a 
generator  or  treater  may  seek  a  treatment 
variance.  See  40  CFR  268.44.  If  granted, 
the  terms  of  the  variance  establish  an 
alternative  treatment  standard  for  the 
particular  waste  at  issue. 

B.  What  Is  the  Basis  of  the  Current 
Selenium  Treatment  Standard? 

In  the  Third  rule  (55  FR  22521,  June 
1. 1990),  the  Agency  used  performance 
data  from  the  stabilization  of  a  selenium 
DOlO  mineral  processing  waste,  which 
we  determined  to  be  the  most  difficult 
to  treat  selenium  waste,  to  set  the 
national  treatment  standard  for 
selenium.  This  waste  contained  up  to 
700  ppm  total  selenium  and  3.74  mg/L 
seleniiun  in  the  TCLP  leachate.  The 
resulting  post-treatment  selenium  TCLP 
levels  were  between  1.80  and  0.154  mg/ 
L  TCLP,  which  led  to  oin  establishment 
of  a  national  treatment  standard  of  5.7 
mg/L  for  DOlO  selenium 
nonwastewaters.  At  that  time,  EPA  also 
had  information  indicating  that  wastes 
containing  high  concentrations  of 
seleniiun  are  rarely  generated  and  land 
disposed  and,  therefore,  concluded  that 
the  standard  of  5.7  mg/L  was 
achievable. 

In  the  Phase  IV  final  rule,  the  Agency 
determined  that  a  treatment  standard  of 
5.7  mg/L  TCLP  continued  to  be 
appropriate  for  DOlO  nonwastewa*ers 
(63  FR  28556,  May  26, 1998).  The 
Agency  also  changed  the  universal 
treatment  standard  (UTS)  for  selenium 
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nonwastewaters  from  0.16  mg/L  to  5.7 
mg/L.  In  the  preamble  to  the  Phase  IV 
final  rule,  we  noted  that  we  received 
comments  from  one  company,  CWM, 
indicating  that  it  was  attempting  to 
stabilize  selenium  wastes  with 
concentrations  much  higher  than  those 
EPA  was  examining  to  establish  the 
national  selenium  standard.  In  response 
we  indicated  that  for  these  high-level 
selenium  waste  streams,  we  would 
propose  a  site-specific  treatment 
variance,  which  we  did  on  October  23, 
1998  (63  FR  56886). 

n.  Basis  for  Today's  Determination 

A.  What  Does  the  CWM  Petition  Assert? 

In  their  petition.  CWM  states  that  two 
companies.  Owens  Brockway  and  Ball- 
Foster,'generate  hazardous  wastes  with 
relatively  high  leachable  selenimn 
concentrations.  CWM  presents  data 
showing  that  selenimn  TCLP 
concentrations  in  the  untreated  wastes 
are  one  to  three  orders  of  magnitude 
higher  than  the  untreated  mineral 
processing  wastes  that  EPA  used  to 
develop  the  current  DOlO  selenium 
treatment  standard.  The  data  also  show 
that  neither  treated  waste  stream  can 
reliably  meet  the  numerical  standard  of 
5.7  mg/L  TCLP,  even  though  CWM 
shows  that  it  is  using  the  treatment 
technology  on  which  EPA  based  the 
selenium  treatment  standard. 

Specifically.  CWM's  testing  data 
consisted  of  bench-scale  stabilization 
treatment  testing  for  selenium-bearing 
wastes  generated  by  Owens  Brockway 
and  Ball-Foster.  Three  samples  of  the 
Owens  Brockway  waste  and  one  sample 
of  the  Ball  Foster  waste  wrt*  tested  to 
determine  appropriate  stabilization 
recipes.  Selenium  concentrations  in  the 
untreated  Owens  Brockway  wastes  were 
between  465  and  1024  mg/L  TCLP, 
while  the  selenium  concentration  in  the 
Ball-Foster  waste  was  59.8  mg/L  TCLP. 
CWM  submitted  stabilization  data  from 
each  facility  using  combinations  of  the 
following  stabilization  reagents:  ferrous 
sulfate,  calcium  polysulfide,  ferric 
chloride,  sodium  bisulfate.  portland 
cement,  and  cement  kiln  dust.  For  more 
detailed  information  about  this  petition, 
see  the  proposed  rule  (63  FR  56886. 
October  23,  1998)  and  the  docket 
supporting  this  proposal  (docket 
number  F-98-CWMP-FFFFF). 

B.  What  Criteria  Govern  a  Treatment 
Variance? 

Under  40  CFR  268.44(h),  EPA  allows 
facilities  to  apply  for  a  site-specific 
variance  when  a  waste  generated  under 
conditions  specific  to  only  one  site 
caimot  be  treated  to  the  specified 
level(s).  In  such  cases,  the  generator  or 


treatment  facility  may  apply  to  the 
Administrator,  or  EPA's  delegated 
representative,  for  a  site-specific 
variance  frx)m  a  treatment  standard. 

In  40  CFR  268.44(h)(1)  and  (2).  EPA 
describes  the  two  main  cases  in  which 
we  vdll  grant  a  treatment  variance.  The 
case  described  in  40  CFR  268.44(h)(1)  is 
applicable  to  this  treatment  variance, 
which  addresses  process  wastes  that  are 
generated  on  a  routine  basis  by  two 
glass  manufsctiuing  companies. 
Basically,  EPA  must  determine  if  the 
petitioner  has  adequately  shown  that, 
"It  is  not  physically  possible  to  treat  the 
waste  to  the  level  specified  in  the 
treatment  standard  .  .  .  because  the 
physical  or  the  chemical  properties  of 
the  waste  differ  significantly  from  the 
waste  analyzed  in  developing  the 
treatment  standard. ..." 

C.  What  Is  the  Basis  for  EPA 's 
Approval  of  CWM's  Request  for  an     .. 
Alternative  DOlO  Treatment  Standard? 

After  careful  review  of  the  data  and 
petition  submitted  by  CWM,  we 
conclude  that  CWM  has  adequately 
demonstrated  that  the  wastes  satisfy  the 
requirements  for  a  treatment  variance 
under  40  CFR  268.44(h)(1). 

CWM  has  demonstrated  that  the  two 
glass  manufacturing  waste  streams  differ 
significantly  in  chemical  composition 
from  the  waste  used  to  generate  the 
original  treatment  standard.  Seleniimi 
TCLP  concentrations  in  the  imtreated 
wastes  are  one  to  three  orders  of 
magnitude  higher  than  the  waste  used 
in  developing  the  treatment  standard  for 
DOlO  hazardous  wastes.  Furthermore, 
CWM  is  using  stabilization  as  the 
treatment  technology,  which  is 
consistent  with  EPA's  determination  of 
BDAT,  and  the  process  is  well-designed 
and  operated. 

Treatment  of  these  two  wastes  is 
especially  difficult  because  of  the 
presence  of  other  metals  (i.e..  arsenic, 
cadmiiun,  chromium,  and  lead)  above 
their  respective  characteristic  levels.  It 
is  difficult,  if  not  impossible,  to 
optimize  treatment  for  selenium  when 
other  metals  are  being  treated  because 
the  selenium  solubility  curve  differs 
from  that  of  most  other  metals. 
Seleniiun's  minimmn  solubility  is  at  a 
neutral  to  mildly  acidic  pH  (6.5-7.5) 
while  other  characteristic  metals  have  a 
minimum  solubility  in  the  alkaline  pH 
ranee  (8-12)  (see  62  FR  26045). 

Therefore.  EPA  is  today  granting  a 
site-specific  variance  from  the  DOlO 
treatment  standards  for  the  two  waste 
streams  in  question  since  the  wastes 
cannot  be  physically  treated  to  the  level 
specified  in  the  regulations.  Today's 
alternative  treatment  standards^will 
provide  sufficient  latitude  for  CWM  to 
treat  the  other  metals  present  in  the 


wastes  to  LDR  treatment  standards  and. 
by  raising  the  selenium  treatment 
standard,  will  avoid  the  difficulty  posed 
by  the  different  metal  solubility  curves. 

D.  What  Are  the  Terms  and  Conditions 
of  the  Variance? 

This  variance  applies  to  two  specific 
waste  streams:  electrostatic  precipitator 
dust  generated  during  glass 
manufactiuing  operations  at  Owens 
Brockway  Glass  Container  Company, 
and  dry  scrubber  solid  from  glass 
manufacturing  wastes  at  Ball-Foster 
Glass  Container  Corporation. 

In  analyzing  the  Owens  Brockway 
data,  the  most  effective  stabilization 
recipe  for  this  waste  consists  of  0.7  parts 
iron  sulfate  combined  with  2.0  parts 
cement,  resulting  in  a  reagent  to  waste 
ratio  of  2.7  to  1.  For  each  of  the  three 
analytical  trials  submitted  for  the  waste 
stream,  this  specific  recipe  achieved 
36.8.  34.08,  and  43.7  mg/L  selenium 
TCLP  in  the  treated  waste.  The 
treatment  extract  had  a  pH  ranging  from 
10.5-11.9.  which  encompasses  the 
maximmn  solubility  (and.  therefore, 
leaching  potential)  of  selenium.  This,  in 
turn,  suggests  that  use  of  the  TCLP  in 
this  particiolar  case  adequately  reflects  a 
worst-case  disposal  scenario.  (This  is 
imlike  the  situation  in  Columbia  Falls 
Aluminum  Co.  v.  EPA,  139  F.3d  914,  in 
which  the  TCLP  testing  did  not  reflect 
the  post-treatment  conditions).  Using 
the  BDAT  methodology, '  we  calculated 
an  alternative  DOlO  standard  of  51  mg/ 
L  TCLP. 

For  Ball-Foster's  waste,  the  most 
effective  treatment  recipes  have  reagent 
to  waste  ratios  of  1.8,  2.2.  2.3,  2.4.  and 
2.7.  Selenimn  concentrations  in  the 
treated  wastes'were  11.6.  7.47.  8.22. 
15.6,  and  4.82  mg/L  TCLP.  The 
treatment  extract  pH  ranged  from  11.9- 
12.0.  which  again  suggests  that  use  of 
the  TCLP  adequately  reflects  the  worst 
case  disposal  scenario.  These  treatment 
recipes  are  all  consistent  v«th  the 
reagent  to  waste  ratios  used  to  establish 
the  existing  standard  of  5.7  mg/L  TCLP. 
Using  these  five  data  points,  we 
calculated  an  alternative  treatment  DOlO 
standard  of  25  mg/L  TCLP. 

After  treatment  to  these  alternative 
selenium  standards.  CWM  may  dispose 
of  the  treated  wastes  in  a  RCRA  Subtitle 
C  landfill — since  the  waste  still  exhibits 
the  toxicity  characteristic — provided 
they  meet  all  other  applicable  LDR 
treatment  standards.  We  are  granting 
this  variance  for  three  years  for  reasons 
discussed  in  Section  IV  below. 


'  BDAT  Background  Document  for  Quality 
Assurance/Quality  Control  Procedures  and 
Methodology,  October  23, 1991. 
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Although  the  alternative  selenium 
standards  for  these  two  wastes  are 
relatively  high,  this  is  a  technically 
necessary  compromise.  As  noted  above 
and  in  the  May  12, 1997  Federal 
Register  (62  FR  26045),  treatment 
cannot  be  optimized  for  both  acid  and 
base-soluble  metals  due  to  their 
different  solubility  curves.  Because  all 
of  the  other  toxic  metals  (i.e.,  arsenic, 
cadmium,  chromium,  and  lead)  are 
being  immobilized  to  meet  their 
respective  universal  treatment 
standards,  we  consider,  imder  the 
circumstances,  that  threats  are  being 
minimized  if  the  alternative  selenium 
treatment  standards  are  met,  as  required 
by  3004(m). 

Not  only  are  all  of  the  other  toxic 
metals  meeting  their  respective  UTS 
standards,  but  the  alternative  selenixun 
treatment  standards  essentially  require 
CWM  to  use  a  well-designed  and  well- 
operated  treatment  system  that  is 
consistent,  particularly  in  terms  of  the 
selection  of  reagents  and  reagent  to 
waste  ratios,  with  the  technical  basis  for 
the  ciurent  selenium  treatment 
standard. 

m.  Response  to  Coniments 

The  Agency  received  one  comment  on 
the  proposed  rule  from  a  waste 
treatment  company  that  treats  metal- 
bearing  hazardous  wastes,  including 
wastes  contaminated  with  selenium. 
The  commenter  claims  to  have  a  reagent 
capable  of  stabilizing  the  wastes  in 
question  so  that  less  selenium  will  leach 
out  of  the  treated  waste.  The  conunenter 
submitted  data  showing  that  its  reagent 
is  successful  in  stabilizing  wastes 
containing  a  variety  of  heavy  metals, 
including  selenium. 

The  conunenter  asked  to  perform  a 
treatability  study  on  the  two  wastes  to 
verify  whether  a  variance  is  necessary, 
and  to  determine  whether  a  numerical 
treatment  standard  closer  to  the  current 
regulatory  level  of  5.7  mg/L  TCIP 
would  be  achievable. 

We  agreed  that  the  commenter  should 
conduct  a  treatability  study.  From 
December  1998  to  February  1999,  the 
commenter  treated  both  of  the  glass 
manufacturing  waste  streams  using  its 
reagent.  The  conunenter  achieved 
seleniiun  TCLP  results  ranging  bom 
25.0-57.7  mg/L.  These  results  are 
comparable  to  the  alternative  treatment 
standards  in  the  proposed  variance. 
However,  we  observe  two  significant 
points  in  the  treatability  study  data: 
(1)  The  commenter  treated  waistes  that 
had  significantly  higher  seleniiun 
concentrations  than  the  wastes 
described  in  the  proposed  variance. 
The  untreated  Ball-Foster  and  Owens 
Brockway  samples  used  in  the 


treatability  study  had  selenium 
concentrations  of  2900  mg/L  TCLP 
and  15,200  mg/L  TCLP,  respectively. 
The  untreated  wastes  analyzed  at  the 
time  of  the  proposed  variance  had 
concentrations  of  60-1000  mg/L 
TCLP. 
(2)  The  commenter's  reagent  achieved 
treatment  levels  similar  to  those  we 
proposed,  but  with  reagent  to  waste 
ratios  of  only  0.15-0.2  to  1.  By 
comparison,  the  reagent  to  waste 
ratios  used  in  the  proposed  rule  were 
as  high  as  2.7  to  1. 

Based  on  oiu'  review  of  the  treatability 
study,  we  conclude  that  the  wastes  used 
in  the  treatability  study  represent  the 
most  difficult  to  treat  Ball-Foster  and 
Owens  Brockway  wastes,  and  that  the 
proposed  alternative  treatment 
Standards  are  still  appropriate  for  these 
two  waste  streams.  CWM  also  has 
indicated  that  the  high  concentration 
seleniiun  wastes  from  the  treatability 
study  are  not  strictly  one-time  generated 
wastes,  but  rather  are  representative  of 
the  wastes  that  the  two  facilities 
generate  from  time  to  time.  Therefore, 
we  are  finalizing  the  alternative 
treatment  standards  for  the  two  waste 
streams  as  proposed.  Both  CWM  and  the 
commenter  support  our  decision  to 
finalize  this  variance  at  this  time. 
We  note  that,  since  this  rule  is 
approving  a  variance  bom  a  numerical 
treatment  standard,  CWM  may  use  any 
reagent  it  chooses  in  meeting  the 
alternative  niunerical  standard. 
Finalization  of  this  rule  does  not 
preclude  CWM  from  using  the 
commentm's  reagent  in  stabilizing  the 
two  waste  streams,  which  may  be 
needed  for  any  batches  of  higher 
seleniiun  concentrations.  The  Agency 
notes  that,  to  avoid  questions  of 
impennissible  dilution,  CWM  will  need 
to  keep  the  reagent  to  waste  ratios 
within  acceptable  bouiHls.  No  specific 
ratios  are  being  established  in  today's 
rule  because  the  Agency  does  not 
typically  circiunscribe  a  treater's 
flexibility  in  this  manner.  However,  the 
Agency  recommends  that  CWM  use  a 
reagent  to  waste  ratio  of  2.7  to  1  as  a 
benchmark.  This  is  the  ratio  used  by  the 
Agency  in  establishing  today's 
alternative  treatment  standard. 

IV.  Reasons  for  the  3-Year  Limitation 

Because  selenium  is  a  non-renewable 
resource,  and  because  the  wastes  in 
question  contain  high  selenium 
concentrations,  one  potential  avenue  is 
that  the  selenium  component  could  be 
recycled  in  an  environmentally  soimd 
manner  instead  of  being  stabilized  and 
landfiUed.  No  secondary  selenium 
recovery  capacity  currently  exists  in  the 


U.S.2  Further,  the  market  for  selenium 
appears  to  be  declining,  selenium  prices 
,  are  low,  and  a  surplus  forbign  secondary 
capacity  of  selenium  exists.^  All  of  these 
factors  suggest  that  development  of  an 
environmentally  protective  secondary 
selenium  recovery  system  in  the  U.S.  is 
not  reasonably  to  be  expected  in  the 
near  futiue.  "That  leaves  stabilization  as 
the  best  available  treatment  technology. 

Over  the  next  three  years,  EPA  will 
determine  whether  this  is  still  the  case, 
and  also  whether  new  technologies  (e.g., 
more  effective  stabilization  reagents) 
have  become  available  to  treat  these 
wastes  to  the  national  treatment  level  of 
5.7  mg/L  TCLP.  CWM  should  expect  to 
update  us  annually  on  the  alternative 
treatment  technologies  it  is 
investigating,  and  to  submit  any 
analytical  data  from  studies  using  these 
alternative  technologies.  We  will  ask 
that  CWM's  submission  also  include 
information  showing  which 
stabilization  recipe  it  is  using  to  meet 
the  alternative  treatment  standards,  the 
selenium  concentrations  in  untreated 
wastes,  and  the  analjrtical  results  frt>m 
these  treated  wastes.  The  Agency 
intends  to  use  this  information  to 
determine  if  today's  alternative 
treatment  standards  (or  some  other  . 
levels)  are  appropriate  as  a  more 
permanent  standard.  Timely  submittal 
pf  this  information  will  allow  us  to 
begin  any  necessary  rulemaking  process 
as  early  as  possible. 

At  the  end  of  the  three-year  period, 
today's  alternative  treatment  standards 
expire.  Thus,  if  CWM  has  not  fbimd  a 
new  treatment  technology  to  treat  the 
two  wastes  to  the  national  treatment 
level  for  DOlO  selenium  wastes  or  if  the 
Agency  has  not  adopted  more 
permanent  alternative  treatment 
standards  for  these  two  wastes,  then 
CWM  will  have  to  submit  a  new  petition 
to  the  Agency  for  a  continuation  of  the 
current  treatment  variance,  or  a  new 
treatment  variance  if  a  different 
alternative  treatment  standard  is 
warranted. 

V.  AdministratiTe  Requireraents 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
■The  Order  defines  "significant 
regidatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  $100 


2  "Recycling-Metals."  U.S.  Geological  Survey — 
Minerals  Information — 1997. 
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million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Because  this  rule  does  not  create  any 
new  regulatory  requirements,  it  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  0MB  review. 
Also,  because  this  variance  only 
changes  the  treatment  standards 
applicable  to  two  DOlO  waste  streams  at 
the  Chemical  Waste  Management,  Inc. 
facility  in  Kettleman  City,  California, 
and  does  not  change  in  any  way  the 
paperwork  requirements  already 
applicable  to  these  wastes,  it  does  not 
affect  requirements  under  the 
Paperwork  Reduction  Act. 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
govenunent,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates.  Today's  rule  does  not  create 
a  mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 


C.  Executive  Order  13045 

"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  final  nde  is  not  subject  to 
E.O.  13045  because  it  does  not  meet 
either  of  these  criteria.  The  wastes 
described  in  this  treatment  variance  will 
be  treated  by  Chemical  Waste 
Management,  Inc.,  and  then  disposed  of 
in  a  RCRA  Subtide  C  landfill,  ensiuing 
that  there  will  be  no  risks  that  may 
disproportionately  affect  children. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
reqiiired  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu-e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  final  rule  does 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  rule  issues  a  variance 
fi'om  the  LDR  treatment  standards  for 
two  specific  characteristic  selenium 
wastes.  Accordingly,  the  requirements 


of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Executive  Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assiuning  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensiu«  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  that  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
Executive  Order  12898  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency,  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 
Today's  variance  applies  to  two  DOlO 
waste  streams  that  will  be  treated  by 
Chemical  Waste  Management,  Inc.  at 
their  Kettleman  City,  California  facility 
and  disposed  of  in  a  RCRA  Subtitle  C 
landfill,  ensuring  protection  to  hiunan 
health  and  the  environment.  Therefore, 
the  Agency  does  not  believe  that  today's 
rule  will  result  in  any 
disproportionately  negative  impacts  on 
minority  or  low-income  communities 
relative  to  affluent  or  non-minority 
communities. 

F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenmients  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
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applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
•    than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  pbn  must 
provide  for  notifying  potentially 
affiected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regidatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regidatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector,  and  it  does  not  impose 
any  Federal  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  This  rule 
also  does  not  create  new  regulatory 
requirements;  rather,  it  merely 
establishes  alternative  treatment 
standards  for  specific  wastes  that 
replace  standards  already  in  effect.  EPA 
has  determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  For  the  same  reasons,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

G.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 


1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  treatment  variance  does  not 
create  any  new  regulatory  requirements. 
Rather,  it  establishes  alternative 
treatment  standards  for  two  specific 
wastes  that  replace  standards  already  in 
effect,  and  it  only  applies  to  the  CWM 
facility  in  Kettleman  City,  California. 
Therefore,  I  hereby  certiiy  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  PubUc  Law  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
samphng  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  RegiUatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  bom  section  801  the  following 
types  of  rules  (1)  rules  of  partiodar 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particxilar 
applicability,  applying  only  to  a 
particular  waste  at  one  facility  under 
particidar  (and,  as  noted,  exceptional) 
circumstances. 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  11. 1999. 
James  R.  Berlow, 
Acting  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268-LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6921, 
and  6924. 

2.  Section  268.44  is  amended  by 
adding  two  entries  in  alphabetical  order 
and  three  footnotes  to  "TABLE- 
WASTES  EXCLUDED  FROM  THE 
TREATMENT  STANDARDS  UNDER 

§  268.40"  in  paragraph  (o)  to  read  as 
follows: 


1268.44    Varteneefroma 

•tandard. 

*        *        •        •        • 

(o)*  *  • 


Wastes  Excluded  From  the  Treatment  Standards  Under  §268.40 


Facility  name '  and  address  ^^®  See  also 


Regulated  haz- 
ardous con- 
stituent 


Wastewaters 


Nonwastewaters 


Concentra- 
tion f  mo/L 


Notes 


Ball-Foster  Glass   Container   Cor-    D010      Table  CCWE  in 
poration.  El  Monte.  CA^mt).  268.40. 


Concentra- 


Notes 


Selenium 


NA 


NA 


25 


NA 
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Wastes  Excluded  From  the  Treatment  Standards  Under  §268.40— Continued 


Wastewaters 


Nonwastewaters 


Facility  name  ^  and  address 


Waste 
code 


See  also 


Regulated  haz- 
ardous con- 
stituent 


Concentra- 
tion (mg/L 
TCLP) 


Notes 


Concentra- 
tion (mg/L 

tclpT 


Notes 


Owens  Brockway  Glass  Container 
Company,  Vernon,  CA<»><^'. 


D010 


Table  CCWE  in 
268.40. 


Selenium 


NA 


NA 


51 


NA 


<')A  facility  may  certify  compliance  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.7. 

<5>  Alternative  001 0  selenium  standard  only  applies  to  dry  scrubber  solid  from  glass  manufacturing  wastes. 

'*)  Alternative  001 0  selenium  standard  only  applies  to  electrostatic  precipitator  dust  generated  during  glass  manufacturing  operations. 
'^iDOlO  wastes  generated  by  these  two  facilities  are  subject  to  the  following  conditions:  (a)  the  wastes  must  be  treated  by  Chemical  Waste 
Management,  Inc.  at  their  Ketfleman  Hills  facHity  in  Kettleman  City,  California;  and  (b)  this  treatment  variance  will  be  valid  until  May  11,  2002. 
Note:  NA  means  Not  Applicable. 


[FR  Doc.  99-12945  Filed  5-25-99;  8:45  am] 

HLUNG  CODE  6SaO-«0-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AF62 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for 
Johnson's  Seagrass 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  is  adding  Johnson's  seagrass 
[Halophila  jobnsonii)  to  the  List  of 
Endangered  and  Threatened  Plants 
(List)  as  a  threatened  species  in 
accordance  with  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  amendment  to  the  List  is  based  on 
a  determination  by  the  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  which  has  jurisdiction  for 
this  species,  published  on  September 
14, 1998,  in  the  Federal  Register  (63  FR 
49035). 

DATES:  The  effective  date  of  this  action 
is  May  26, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  4401  N. 


Fairfax  Drive,  Mail  Stop  452,  Arlington, 
Virginia  22203  (703/358-2171). 
SUPPLEMENTARY  INFORMATKMI:  The  Act  is 
administered  jointly  by  the  Service  and 
NMFS.  In  accordance  with  a 
Memorandum  of  Understanding 
between  the  Service  and  NMFS 
regarding  jurisdictional  responsibilities 
and  listing  procedines  under  the  Act 
signed  on  August  28,  1974,  the  agencies 
agreed  that  NMFS  would  assiune 
jurisdiction  for  the  Johnson's  seagrass. 
Under  section  4(a)(2)  of  the  Act,  NMFS 
must  decide  whether  a  species  imder  its 
jurisdiction  should  be  classified  as 
endangered  or  threatened.  The  Service 
is  responsible  for  the  actual  amendment 
of  the  List  in  50  CFR  17.12(h). 

NMFS  published  a  proposed  rule  to 
list  Johnson's  seagrass  as  a  threatened 
species  on  September  15, 1993  (58  FR 
48326).  In  the  proposed  rule,  NMFS 
solicited  comments  from  peer  reviewers, 
the  public,  and  all  other  interested 
parties.  NMFS  held  a  public  hearing  on 
the  proposed  listing  in  Vero  Beach, 
Florida,  on  September  20, 1994.  NMFS 
reopened  the  comment  period  for  the 
proposed  listing  on  April  20, 1998  (63 
FR  19468). 

On  September  14, 1998,  NMFS 
published  a  final  rule  to  list  Johnson's 
seagrass  as  threatened  (63  FR  49035).  In 
the  final  rule,  NMFS  addressed  the 
comments  received  in  response  to  the 
proposed  rule.  Because  NMFS  provided 
public  comment  periods  on  the 
proposed  rule,  and  because  this  action 
of  the  Service  to  amend  the  List  in 
accordance  with  the  determination  by 
NMFS  is  nondiscretionary  and 


administrative  in  nattue,  the  Service  has 
omitted  the  notice  and  public  comment 
procedures  of  5  U.S.C.  553(b)  for  this 
action. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation  ' 

PART  17— [AMENDED] 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  The  Service  amends  section 

1 7. 1 2(h)  by  adding  the  following,  in 
alphabetical  order  under  FLOWERING 
PLANTS,  to  the  List  of  Endangered  and 
Threatened  Plants: 


Species 


Scientific  nante 


ComrTK>n  name 


Historic  range 


Family  name 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Flowering  Plants 


Halophila  johnsomi  ..    Johnson's  seagrass     U.S.A.  (FL)  Hydrocharitaceae 


663 


NA 


NA 
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Species 


Scientrfic  name  Common  name 


Historic  range 


Family  name  Status      When  listed    CritiMl  habi-        Special 

tat  oiles 


Dated:  May  17, 1^99. 
Jamie  Rappaport  Qark, 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-13251  Filed  5-25-99;  8:45  am] 
BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN1018-AE52 

Endangered  and  Threatened  WHdiife 
and  Plants;  Threatened  Status  for  the 
Plant  Thelypodium  howellil  ssp. 
spectabllls  (HoweH's  spectacular 
thelypody) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Fmal  rule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  detennine 
threatened  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Thelypodium 
howellii  ssp.  s'pectabilis  (Howell's 
spectacular  thelypody).  Thelypodium 
howellii  ssp.  spectabilis  is  known  firom 
11  sites  in  Baker  and  Union  coimties, 
Oregon.  This  taxon  is  threatened  by  a 
variety  of  factors  including  habitat 
destruction  and  fragmentation  from 
agricultural  Mid  urban  development, 
grazing  by  domestic  livestock, 
competition  from  non-native  vegetation, 
and  alterations  of  wetland  hydrology. 
This  rule  implements  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  the  plant. 
EFFECTIVE  DATE:  June  25, 1999. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  Idaho 
83709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Field  Supervisor  (see 
ADDRESSES  section)  (telephone  208/378- 
5243;  facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION: 

Background 

Thelypodium  howellii  ssp.  spectabilis 
is  a  herbaceous  biennial  that  occurs  in 
moist,  alkaline  meadow  habitats  at 
approximately  1,000  meters  (m)  (3.000 


feet  (ft))  to  1,100  m  (3,500  ft)  elevaticm 
in  northeast  Oregon.  The  plant  is 
currently  known  from  11  sites  (5 
populations)  ranging  in  size  from  0.01 
hectares  (ha)  (0.03  acres  (ac))  to  16.8  ha 
(41.4  ac)  in  the  Baker-Powder  River 
valley  in  Baker  and  Union  counties.  The 
total  occupied  habitat  for  this  species  is 
approximately  40  ha  (100  ac).  Plants  at 
the  type  locality  in  Malheur  Ck>unty 
have  not  been  relocated  since  1927  and 
are  considered  to  be  extirpated  (Kagan 
1986).  The  entire  extant  range  of  this 
taxon  lies  within  a  21  kilometer  (km) 
(13  mile  (mi))  radius  of  Haines,  Oregon. 
Due  to  its  relatively  low  elevation  and 
rich  soils,  agriculture  is  the  primary 
land  use  in  the  Baker-Powder  River 
Valley  region,  which  contains  the  11 
extant  T.  howellii  ssp.  spectabilis  sites. 
The  region  is  bordered  ofi  the  west  by 
the  Elkhom  Moimtains  and  on  the  east 
by  the  Wallowa  Mountains  (Kagan 
1986).  Annual  precipitation  for  the 
Baker  Valley  averages  27  centimeters 
(cm)  (10.6  inches  (in)),  most  falling  as 
snow  in  winter.  Weather  patterns  follow 
the  interior  continental  weather  systems 
with  little  maritime  influence.  Winters 
are  cold,  and  summers  are  warm  and 
dry  (Larkin  and  Salzer  1992). 

Thelypodium  howellii  ssp.  spectabilis 
grows  to  approximately  60  cm  (2  ft)  tall, 
with  branches  arising  from  near  the  base 
of  the  stem.  The  basal  leaves  are 
approximately  5  cm  (2  in)  long  with 
wavy  edges  and  are  arranged  in  a 
rosette.  Stem  leaves  are  shorter,  narrow, 
and  have  smooth  edges.  Flowers  appear 
in  loose  spikes  at  the  raids  of  the  stems. 
Flowers  have  four  purple  petals 
approximately  1.9  cm  (0.75  in)  in 
length,  each  of  which  is  home  on  a  short 
(0.6  cm  (0.25  in))  stalk.  Fruits  are  long, 
slender  pods  (Greenleaf  1980,  Kagan 
1986). 

This  taxon  was  thought  to  be  rxtinct 
until  rediscovered  by  Kagan  in  i980 
near  North  Powder  (Kagan  1986).  The 
11  recentiy  discovered  sites  containing 
T.  howellii  ssp.  spectabilis  are  located 
near  the  communities  of  North  Powder, 
Haines,  and  Baker.  The  North  Powder  T. 
howellii  ssp.  spectabilis  population 
contains  five  sites;  the  largest  is  subject 
to  a  conservation  easement  (16.8  ha 
(41.4  ac)).  Until  recentiy,  one  site  near 
the  town  of  North  Powder,  less  than  0.8 
ha  (2.3  ac)  in  size,  had  a  plant     - 
protection  agreement  between  the 
landowner  and  The  Nature 
Conservancy.  The  Haines  plant 


population  currently  consists  of  three 
small  sites  located  in'or  near  the  town 
of  Haines.  Since  the  publication  of  the 
proposed  rule,  an  additional  site  in 
Haines  was  identified  (B.  Russell, 
consultant,  in  litt.  1998)  and  one 
previously  known  site  in  Haines  was 
apparenUy  extirpated  by  development 
(P.  Brooks,  Forest  Service,  in  litt.  1998). 
A  0.7  ha  (1.8  ac)  site  west  of  Baker  is 
within  a  8  ha  (20  ac)  pasture  adjacent  to 
a  road.  Another  site  north  of  Baker  (0.03 
ha  (0.08  ac))  exists  in  a  small  remnant 
of  meadow  habitat  surroimded  by 
farmland.  One  site  approximately  8  km 
(5  mi)  north  of  North  Powder  is  located 
on  private  land  at  Clover  Creek  (Kagan 
1986,  Oregon  Natural  Heritage  Program 
(ONHP)  1998). 

Thelypodium  howellii  var.  spectabilis 
was  first  described  by  Peck  in  1932 
(Peck  1932)  from  a  specimen  collected 
in  1927  near  Ironside,  Oregon  (Malheur 
County).  In  1973,  Al-Shehbaz  revised 
the  genus  and  elevated  the  variety  to 
subspecies  status  (Al-Shehbaz  1973). 
This  taxon  has  larger  petals  than  T. 
howellii  ssp.  howellii.  and  the  paired 
filaments  are  not  united  (Al-Shehbaz 
1973,  Kagan  1986,  Antell  1990).  hi 
addition,  although  both  taxa  occur  in 
eastern  Oregon,  their  habitats  do  not 
overlap  (Kagan  1986).  For  purposes  of 
this  final  rule,  T.  howellii  ssp. 
spectabilis  is  recognized  as  a  subspecies 
because  of  the  taxonomic  distinction 
made  in  1973  (Al-Shehbaz  1973), 
although  the  plant  was  treated  as  a 
variety  in  the  candidate  assessment 
process  (see  "Previous  Federal  Action" 
section). 

Thelypodium  howellii  ssp.  spectabilis 
occurs  in  wet  alkaline  meadows  in 
valley  bottoms,  usually  in  and  around 
woody  shrubs  that  dominate  the  habitat 
on  the  knolls  and  along  the  edge  of  the 
wet  meadow  habitat  between  the  knolls. 
Associated  species  include  Sarcobatus 
vermiculatus  (greasewood),  Distichlis 
stricta  (alkali  saltgrass),  Elymus  cinereus 
(giant  wild  rye),  Spartina  gracilis  (alkali 
cordgrass),  and  Poa  juncifolia  (alkali 
bluegrass)  (Kagan  1986).  Soils  are 
pluvial-deposited  alkaline  clays  mixed 
with  recent  alluvial  silts,  and  are 
moderately  well-drained  (Kagan  1986). 

Thelypodium  howellii  ssp.  spectabilis 
may  be  dependent  on  periodic  flooding 
since  it  appears  to  rapidly  coloni^zs 
areas  adjacent  to  streams  that  have 
flooded  (Kagan  1986).  In  addition,  this 
taxon  does  not  compete  well  with 
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encroaching  weedy  vegetation  such  as 
Dipsacus  sylvestris  (teasel)  (Davis  and 
Youtie  1995). 

Previous  Federal  Action 

Federal  govenunent  actions  for  the 
plant  began  as  a  result  of  section  12  of 
the  Endangered  Species  Act  of  1973, 
(Act)  as  amended  (16  U.S.C.  1531  et 
seq.),  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Thelypodium 
howellii  var.  spectabUis  as  a  threatened 
species.  We  published  a  notice  in  the 
July  1, 1975,  Federal  Register  (40  FR 
27823)  of  our  acceptance  of  the 
Smithsonian  histitution  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  (petition  provisions  are  now 
foimd  in  section  4(b)(3)  of  the  Act)  and 
our  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  therein. 
The  July  1, 1975,  notice  included  the 
above  taxon.  On  June  16, 1976,  we 
pubhshed  a  proposal  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975.  Federal 
Register  publication.  Thelypodium 
howellii  var.  spectabilis  was  not 
included  in  the  Jime  16, 1976,  Federal 
Register  document. 

We  published  an  updated  notice  of 
review  for  plants  on  December  15, 1980 
(45  FR  82480).  This  notice  included 
Thelypodium  howellii  var.  spectabilis  as 
a  category  1  candidate.  Category  1 
candidates  were  those  for  which  the 
Service  had  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
endangered  or  threatened  species.  This 
designation  for  T.  howellii  var. 
spectabilis  was  retained  in  the 
November  28. 1983,  supplement  to  the 
Notice  of  Review  (48  FR  53640),  as  well 
as  subsequent  revisions  on  September 
27.  1985  (50  FR  39526),  February  21, 
1990  (55  FR  6184).  and  September  30. 
1993  (50  FR  51143).  Upon  publication 
of  the  February  28. 1996  Notice  of 
Review  (61  FR  7596).  we  ceased  using 
category  designations  and  included  T. 
howellii  var.  spectabilis  as  a  candidate 
species.  Candidate  species  are  those  for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
the  species  as  threatened  or  endangered. 


Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
pending  petitions  that  present 
substantial  information  indicating  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  that  all  petitions 
pending  on  October  13, 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  This  was  the  case  for  Thelypodium 
howellii  var.  spectabilis,  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13, 
1983,  we  found  that  the  petitioned 
listing  of  the  species  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
this  finding  was  published  on  January 
20, 1984  (49  FR  2485).  Such  a  finding 
requires  us  to  consider  the  petition  as 
having  been  resubmitted,  pursuant  to 
section  4(b)(3)(C)(I)  of  the  Act.  The 
finding  was  reviewed  annually  in 
October  of  1983  through  1996. 

On  January  13. 1998  (63  FR  1948).  we 
published  a  proposal  to  list 
Thelypodium  howellii  ssp.  spectabilis  as 
a  threatened  species.  We  now  determine 
T.  howellii  ssp.  spectabilis  to  be  a 
threatened  species  with  the  publication 
of  this  final  rule. 

The  processing  of  this  final  nde 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  May  8.  1998  (63  FR  25502). 
The  guidance  clarifies  the  order  in 
which  we  will  process  rulemakings. 
Highest  priority  is  processing 
emergency  listing  rules  for  any  species 
determined  to  face  a  significant  and 
immintent  risk  to  its  well  being  (Tier  1). 
Second  priority  (Tier  2)  is  processing 
final  determinations  on  proposed 
additions  to  the  lists  of  endangered  and 
threatened  wildlife  and  plants;  the 
processing  of  new  proposals  to  add 
jpecies  to  the  lists;  the  processing  of 
administrative  petition  findings  to  add 
species  to  the  lists,  delist  species,  or 
reclassify  listed  species  (petitions  filed 
imder  section  4  of  the  Act);  and  a 
limited  number  of  delisting  and 
reclassifying  actions.  Processing  of 
proposed  or  final  designations  of  critical 
habitat  is  accorded  the  lowest  priority 
(Tier  3).  This  final  rule  is  a  Tier  2  action 
and  is  being  completed  in  accordance 
with  the  current  Listing  Priority 
Guidance.  We  have  updated  this  rule  to 
reflect  any  changes  in  information 
concerning  distribution,  status  and 
threats  since  the  publication  of  the 
proposed  rule. 


Summary  of  Comments  and 
Recommendatioiis 

In  the  January  13, 1998,  proposed  rule 
(63  FR  1948)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The 
comment  period  was  approximately 
three  months  long  and  closed  on  April 
20,  1998.  Appropriate  State  agencies, 
County  governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  request  for  a 
public  hearing  was  received  from  Rod 
Dowse  of  the  Oregon  Cattlemen's 
Association.  On  March  5, 1998,  we 
published  a  notice  in  the  Federal 
Register  (63  FR  10817)  announcing  the 
public  hearing  and  the  extension  of  the 
public  comment  period  imtil  April  20, 
1998.  A  notice  announcing  the  public 
hearing  and  proposal  was  published  in 
the  Baker  City  Herald  on  February  24, 
1998.  We  conducted  a  public  hearing  on 
April  9, 1998,  at  the  Geiser  Grand  Hotel 
in  Baker  City,  Oregon.  Testimony  was 
taken  from  6  p.m.  to  8  p.m.  Four  parties 
provided  testimony. 

Diuing  the  public  comment  period, 
we  received  written  and  oral  comments 
from  ten  parties.  Foiu  commenters 
expressed  support  for  the  listing 
proposal,  three  commenters  opposed  the 
proposal,  and  three  were  neutral. 
Written  comments  and  oral  statements 
obtained  during  the  public  hearing  and 
comment  period  are  combined  in  the 
following  discussion.  Opposing 
comments  and  other  comments 
questioning  the  rule  were  organized  into 
specific  issues.  These  issues  and  oiu' 
response  to  each  are  summarized  as 
follows: 

Issue  1:  The  Service  should  conduct 
additional  siu^eys  for  Thelypodium 
howellii  ssp.  spectabilis  in  Baker, 
Union,  and  Malheur  counties  to  clarify 
its  distribution  and  abimdance.  A  few 
commenters  believed  that  T.  howellii 
ssp.  spectabilis  may  be  more 
widespread,  and  that  further  surveys 
were  needed  before  listing. 

Service  response:  We  used 
information  provided  by  the  Oregon 
Natural  Heritage  Program  and  other 
knowledgeable  botanists  to  evaluate  the 
status  of  T.  howellii  ssp.  spectabilis. 
Information  fix)m  botanical  collections 
that  date  fi-om  the  1920's  was  also 
utilized  in  the  preparation  of  the 
proposed  nde.  The  type  locality  in 
Malheur  County  has  been  resurveyed  by 
numerous  botanists  over  the  past  two 
decades,  and  T.  howellii  ssp.  spectabilis 
has  not  been  relocated.  Recent  surveys 
in  Malheur  County  conducted  by  staff 
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from  the  Service  (K  Rey-Vizgirdas, 
Service  botanist  in  litt.  1998)  and 
Bureau  of  Land  Management  (J.  Findlay 
Bureau  of  Land  Management,  pers. 
comm.  1998)  have  also  failed  to  locate 
additional  sites  or  populations.. 

Only  one  commentCT  provided 
information  on  a T.  howeUii  ssp. 
spectabilis  site  that  was  not  specifically 
mentioned  in  the  proposed  rule  (B. 
Russell,  in  litt.  1998).  This  site,  located 
on  private  land  in  Haines,  Oregon,  is 
within  Vz  mile  of  other  sites  containing 
this  species  and  is  subject  to  similar 
threats  as  the  populations  discussed  in 
the  proposed  rule.' Although  T.  howellii 
ssp.  spectabilis  populations  vary  in  size 
from  year  to  year  and  new  populations 
may  be  found  in  the  future,  similar 
threats  are  likely  to  apply  to  any  newly 
discovered  populations.  In  summary,  no 
data  were  provided  to  substantiate  the 
claim  that  T.  howellii  ssp.  spectabilis  is 
more  widespread  than  previously 
described  in  the  proposed  rule. 

Issue  2:  Several  commenters  believed 
that  more  information  was  needed  on 
the  life  history  of  T.  howellii  ssp. 
spectabilis.  Some  asked  for  further 
clarification  on  its  habitat  and  growth 
requirements.  One  commenter  claimed 
that  this  taxon  may  be  a  weed,  similar 
to  other  noxious  weeds  in  the  mustard 
family.  Another  asked  whether  T. 
howellii  ssp.  spectabilis  could  be 
transplanted  or  propagated. 

Service  response:  Although  several 
widespread  members  of  the  mustard 
family  such  as  whitetop  (Cardaria 
draba),  blue  mustard  (Chorispora 
tenella),  and  tumble  mustard 
(Sisymbrium  altissimum)  are  considered 
to  be  noxious  weeds,  no  species  of 
Thelypodium  are  known  to  be  noxious 
weeds  in  the  western  United  States 
(Whitson  et  al.  1996). 

In  some  cases,  transplanting  or 
propagating  rare  plants  is  essential  to 
recovery.  However,  we  believe  that  the 
protection  of  existing  habitat  for  T. 
howellii  ssp.  spectabilis  is  critical  to  the 
long-term  conservation  of  this  species. 
We  will  consider  the  feasibility  of 
propagating  individuals  or  establishing 
additional  populations  of  T.  howellii 
ssp.  spectabilis  during  the  development 
of  a  recovery  plan  for  this  species. 
Additional  information  on  the  life 
history  and  growth  requirements  of  T. 
howellii  ssp.  spectabilis  also  will  be 
gathered  during  the  recovery  process. 

Issue  3:  Several  commenters 
questioned  the  effects  of  activities  such 
as  grazing,  altered  hydrology,  and 
agricultiuB  on  T.  howellii  ssp. 
spectabilis.  One  commenter  wondered  if 
other  plant  species  have  outcompeted  T. 
howellii  ssp.  spectabilis  in  areas  where 
hydrologic  conditions  have  changed. 


Another  commenter  stated  that  habitat 
for  T.  howellii  ssp.  spectabilis  has  be«i 
,     highly  altered  by  changes  in  natiual 
wetland  hydrology,  and  that  such 
hydrologic  changes  may  not  be 
rest(»able.  A  few  commenters  stated . 
that  distiu^mnce  may  actually  be 
beneficial  for  T.  howellii  ssp. 
spectabilis.  One  commenter  beheved 
that  grazing  management  is  appropriate 
for  habitat  conditions  in  eastern  Oregon, 
and  that  grazing  is  not  a  threat  to  T. 
howellii  ssp.  spectabilis.  In  addition,  the 
effects  of  livestock  on  this  taxon  are  not 
well  known.  Some  commenters  stated 
that  T.  howellii  ssp.  spectabilis  is  not 
threatened  by  agricultiue  because  it 
occurs  on  land  not  suitable  for  farming 

Service  response:  Only  one 
population  of  T.  howellii  ssp.  spectabilis 
occurs  on  land  that  may  be  managed  for 
the  long-term  protection  of  this  sf>ecies 
(a  permanent  conservation  easement  on 
private  land  near  North  Powder, 
Oregon).  All  remaining  T.  howellii  ssp. 
spectabilis  sites  in  Baker  and  Union 
coimties  are  subject  to  a  variety  of 
threats  including  development,  road 
construction  projects  and  maintenance, 
trampling,  recreational  activities,  and 
the  invasion  of  exotic  plant  species. 

The  Service  agrees  tnat  appropriate 
grazing  management  may  be  suitable  for 
maintaining  general  habitat  conditions 
and  forage  species  in  Baker  and  Union 
coimties.  However,  the  impact  of 
livestock  grazing  on  rare  plant  species  is 
influenced  by  factors  including  the 
season  and  magnitude  of  grazing.  In 
some  cases,  grazing  effects  can  be 
neutral  or  even  beneficial  if  grazing  is 
managed  to  minimize  impacts  such  as 
Sampling  or  compaction.  As  described 
in  the  "Summary  of  Factors  Affecting 
the  Species"  section,  we  believe  that 
grazing  of  T.  howellii  ssp.  spectabilis 
during  the  active  growing  season  can 
adversely  impact  the  reproduction  of 
this  species.  Reproduction  by  seed  is 
necessary  for  the  survival  of  annual  and 
biennial  plant  species  such  as  T. 
howellii  ssp.  spectabilis.  Because  T. 
howellii  ssp.  spectabilis  is  palatable  to 
hvestock,  grazing  in  occupied  habitat 
prior  to  seed  maturation  and  dispersal 
can  result  in  lower  seed  set  and  fewer 
seedlings  of  T.  howellii  ssp.  spectabilis. 

Changes  in  hydrology  or  soil 
conditions  often  result  in  changes  in  the 
abundance  and  distribution  of  plant 
species.  At  several  sites  containing  T. 
howellii  ssp.  spectabilis  near  Baker  City 
and  North  Powder,  T.  howellii  ssp. 
spectabilis  plants  are  located  adjacent 
to,  but  not  within  areas  dominated  by 
wetland  plant  species  such  as  cattails 
[Typha  spp.),  sedges  [Carex  spp.),  water 
hemlock  (Cicuta  douglasii).  and  teasel 
{Dipsacus  sylvestris).  Although  it  is  not 


known  whether  these  species  have 
actuaUy  displaced  T.  howellii  ssp. 
spectabilis,  it  is  imlikely  that  T.  howellii 
ssp.  spectabilis  can  pwsist  in  areas 
where  the  hydrologic  cooditiQns  are  not 
favorable  or  in  areas  doimnated  by 
exotic  species. 

Although  remaining  sites  supporting 
T.  howellii  ssp.  spectabilis  may  not  be 
directly  threatened  by  agricultiual 
conversion,  indirect  effects  of 
agriculture  include  habitat 
fragmentation,  changes  in  local 
hydrologic  conditions,  and  the  use  of 
herbicides  and  pesticides  (which  may 
impact  pollinator  populations).  Because 
all  known  T.  howellii  ssp.  spectabilis 
sites  have  been  invaded  at  least  to  some 
extent  by  noxious  weeds  such  as  teasel 
and  thistles  {Cirsium  spp.).  As  a  result, 
T.  howellii  ssp.  spectabilis  is 
particularlyvTilnerable  to  herbicide  use. 

Issue  4:  One  commenter  questioned 
the  accmacy  of  population  data  for  T. 
howellii  ssp.  spectabilis  presented  in  the 
proposed  rule,  and  further  believed  that 
information  based  on  "ocular  estimates" 
.  of  population  size  should  not  be  used. 
Service  response:  We  acknowledge 
that  careful  collection  of  population 
data  (e.g.,  numbers  of  plants  and 
population  trends)  can  be  useful  to 
identify  problems  such  as  poor 
reproduction  and  lack  of  recruitment  of 
new  individuals  into  the  population. 
However,  like  most  annual  plants,  the 
population  size  of  biennial  plant  species 
such  as  T.  howellii  ssp.  spectabilis  can 
vary  greatly  from  year  to  year.  We  do 
not  rely  solely  on  population 
information,  but  consider  threats  to  the 
species  as  ouUined  under  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  all  proposed  and 
final  listing  rules.  These  factors  are 
discussed  in  detail  for  this  species  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  final  rule. 

Issue  5:  One  commenter  felt  that  T. 
howellii  ssp.  spectabilis  should  be  listed 
as  endangered  rather  than  threatened 
due  to  the  limited  number  of  sites  and 
threats  to  its  habitat,  and  believed  that 
r.  howellii  ssp.  spectabilis  is  not  likely 
to  persist  in  small  habitat  areas.  Another 
commenter  stated  that  although  the 
population  of  T.  howellii  ssp.  spectabilis 
fluctuates  from  year  to  year,  eight  T. 
howellii  ssp.  spectabilis  sites  that  have 
been  monitored  since  the  1980's  appear 
to  be  declining.  Two  commenters 
provided  information  about  a  proposed 
race  track  development  project  near 
Haines,  stating  that  this  project,  if 
implemented,  could  damage  habitat  for 
T.  howellii  ssp.  spectabilis,  and  that  the 
land  may  be  zoned  for  industrial 
purposes.  One  commenter  provided 
information  on  a  population  of  T. 
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howellii  ssp.  spectabilis  in  Haines  that 
occurs  directly  adjacent  to  a  proposed 
highway  improvement  project.  This 
commenter  further  stated  that,  as  of  June 
1997.  at  least  two  lots  in  Haines  that 
contained  T.  howellii  ssp.  spectabilis 
were  for  sale. 

Service  response:  We  acknowledge 
that  T.  howellii  ssp.  spectabilis  sites 
located  within  or  adjacent  to  the  City  of 
Haines  are  threatened  by  isolation, 
development,  and  other  activities,  as 
described  in  the  "Siunmary  of  Factors 
Affecting  the  Species"  section. 

However,  we  believe  that  the  site 
supporting  the  largest  habitat  area 
(located  near  North  Powder)  can  be 
managed  for  the  long-term  protection  of 
tfiis  species,  hi  addition,  at  least  three 
other  sites  containing  T.  howellii  ssp. 
spectabilis  (including  the  second  largest 
habitat  area  at  Clover  Creek)  are  not 
currently  threatened  by  development. 
We  will  continue  to  work  with  willing 
landowners  and  State,  local,  and 
Federal  agencies  to  ensure  that  grazing 
and  other  activities  are  managed  to 
reduce  impacts  to  this  species  and  its 
habitat.  The  species  is  not  in  imminent 
danger  of  extinction.  Thus,  the  listing  as 
threatened  rather  than  endangered  is 
appropriate. 

Issue  6:  One  commenter  stated  that  T. 
howellii  ssp.  spectabilis  shoiUd  not  be 
listed  because  economic  impacts  have 
not  been  considered. 

Service  response:  In  accordance  with 
16  U.S.C,  paragraph  1533  (b)(1)(A),  50 
CFR  424.11(b),  and  section  4(b)(1)(A)  of 
the  Act,  listing  decisions  are  made 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  data. 
Economic  impacts  cannot  be  considered 
when  determining  whether  to  list  a 
species  under  the  Act. 

Issue  7:  One  commenter  stated  that 
the  Service  should  not  list  T.  howellii 
ssp.  spectabilis  because  it  has  no 
authority  to  list  or  regulate  species 
under  the  Act  that  are  not  involved  in 
interstate  commerce.  This  commenter 
further  believed  that  Federal  listing  for 
T.  howellii  ssp.  spectabilis  is 
unnecessary  since  it  would  not  confer 
greater  protection  for  this  species  than 
Oregon's  Endangered  Species  Act 
already  provides. 

Service  response:  The  Federal 
government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  this  species  for 
the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 


concurring  opinion  in  National    - 
Association  of  Home  Builders  v.  Babbitt, 
130  F.3d  1041  (D.C.  Cir.  1997).  cerf. 
denied,  1185  S.  Ct.  2340  (1998).  That 
case  involved  a  challenge  to  application 
of  the  Act  prohibitions  to  protect  the 
listed  Delhi  Sands  flower-loving  fly.  As 
with  T.  howellii  ssp.  spectabilis,  the 
Delhi  Sands  flower-loving  fly  is 
endemic  to  only  one  state.  Judge  Wald 
held  that  application  of  the  Act's 
prohibitions  against  taking  of 
endangered  species  to  this  fly  was  a 
proper  exercise  of  Commerce  Clause 
power  to  regulate:  (1)  use  of  channels  of 
interstate  commerce;  and  (2)  activities 
substantially  affecting  interstate 
commerce  because  it  prevented  loss  of 
biodiversity  and  destructive  interstate 
competition.  Judge  Henderson  upheld 
protection  of  the  fly  because  doing  so 
prevents  harm  to  the  development  that 
is  part  of  interstate  commerce. 
We  believe  that  the  Federal 
government  has  the  authority  imder  the 
Property  Clause  of  the  Constitution  to 
protect  this  species.  While  T.  howellii 
ssp.  spectabilis  is  not  known  to  occur  on 
Federal  land,  it  is  clear  that  the  species 
is  part  of  an  ecosystem  that  includes 
Federal  lands.  Baker  and  Union 
coimties  contain  a  significant  amount  of 
Federal  land  administered  by  the  U.S. 
Forest  Service  and  the  Bureau  of  Land 
Management.  Native  species  such  as 
mule  deer  range  widely  across  these 
lands,  and  are  known  to  graze  on  T. 
howellii  ssp.  spectabilis  .  The  courts 
have  long  recognized  Federal  authority 
imder  the  Property  Clause  to  protect 
Federal  resources  in  such 
circumstances.  See,  e.g.,  Kleppe  v.  New 
Mexico,  429  U.S.  873  (1976);  United 
States  V.  Alford,  274  U.S.  264  (1927); 
Cornfield  v.  United  States,  167  U.S.  518 
(1897);  United  States  v.  Lindsey,  595 
F.2d  5  (9th  Cir.  1979). 

As  for  whether  Federal  listing  of  T. 
howellii  ssp.  spectabilis  would  confer 
more  protection  than  is  already 
provided  imder  Oregon  law,  the 
inadequacy  of  the  State  law  is  discussed 
below  in  Section  D  of  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  rule. 

Peer  Review 

hi  accordance  with  interagency  policy 
published  on  July  1. 1994  (59  FR 
34270).  we  solicited  the  expert  opinions 
of  three  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 


relating  to  the  taxonomy,  population 
status,  and  supportive  biological  and 
ecological  information  for  the  taxon 
under  consideration  for  Usting.  The 
purpose  of  such  review  is  to  ensure  that 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists.  Two 
scientists  responded  to  our  request  for 
peer  review  of  this  listing  action.  Both 
responders  provided  information  which 
supported  the  biological  and  ecological 
data  presented  in  the  proposed  rule. 

Summary  of  Factors  Affectiiig  the 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regxdations  (50 
CFR  part  424)  that  implement  the  listing 
provisions  of  the  Act  established  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Thelypodium  howellii 
ssp.  spectabilis  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range. 

Most  of  the  habitat  for  T.  howellii  ssp. 
spectabilis  has  been  modified  or  lost  to 
urban  and  agricultural  development. 
Habitat  degradation  at  all  remaining 
sites  for  this  species  is  due  to  a 
combination  of  livestock  grazing, 
agricultural  conversion,  hydrological 
modifications,  and  competition  from 
non-native  vegetation  (see  Factor  E). 
These  activities  have  resulted  in  the 
extirpation  of  T.  howellii  ssp.  spectabilis 
from  about  half  its  former  range  in 
Baker,  Union,  and  Malheur  coimties. 
Plants  at  the  type  locality  in  Malheur 
County  are  considered  to  be  extirpated 
due  to  past  agricultural  development 
(Kagan  1986,  ONHP  1998).  Since  1990, 
at  least  40  percent  of  the  sites  sampled 
in  North  Powder  that  previously 
contained  T.  howellii  ssp.  spectabilis 
have  been  extirpated  (A.  Robinson, 
Service  botanist,  in  litt.  1996).  These 
sites  were  all  located  within  areas 
subjected  to  grazing.  Grazing,  trampling, 
exotic  species,  and  agricultural 
activities  continue  to  threaten  virtually 
all  remaining  habitat  for  this  species 
(Table  1). 
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Table  1.— Summary  of  Threats 


Site  (Population) 


Ctover  Creek  

North  Powder  2  (North  Powder)  

Miles  easement  (North  Powder)     

Hot  Creek  east  of  1-85  (North  Powder) 

Hot  Creek  North  (North  Powder)  

Powder  River  (North  Powder) 

Haines  rodeo  (Haines) 

Haines  water  tower  (Haines)  

Haines  west  (Haines) 

Haines  4th  and  Olson  (Haines)  

Baker  City  North 

Pocahontas  Road 


Hectares 
(Acres) 


15.9 

(39.2) 

0.9 

(2.3) 

16.8 

(41.4) 

0.24 
(0.59) 

0.01 
(0.03) 

0.03 

(0.07) 

4.3 

(10.6) 

0.4 
(10) 

Not 
available 

0.1 

(0.3) 

0.03 

(0.08) 

0.7 
(1.8) 


'  Oregon  Department  of  Transportation  Easement. 


Number  plants 


300  (Kagan  1986) 


16,000  (Salzer,  in  m. 

1996). 
Greater  than  2,500 

(Robinson,  in  lift. 

1996). 
12  (Kagan,  pers. 
,    comm.,  1995). 
10  (Robinson,  in  lift. 

1996). 
100  (Robinson,  in  lift. 

1996). 
June  1998:  10,000;  July 

1998:  300  (E.  Rey- 

Vizgirdas,  in  lift.  1998). 
200  to  300  (E.  Rey- 

Vizgirdas,  inUti  1998). 
Not  available 

700  to  800  (E.  Rey- 
Vizgirdas.  in  lift.  1998). 

40  (Kagan,  pers. 
comm.,  1995). 

250  to  300  (E.  Rey- 
Vizgirdas,  in  litt.  1998). 


Ownership 


Private 
Private 


Private  (conserv.  ease- 
ment). 

Private  (0D0T1) 

Private 

Private  (ODOT^) 

Private  (ODOT^) 

Unknown  (private) 

Private 

Private 

Private 

Private 


Threats 


Livestock  grazing,  hert)i- 

ckJes. 
Non-native  vegetatk>n. 

Livestock  grazing,  hy- 
drologic  modifnatkxis. 

Naturally  occuning 
events. 

Livestock  grazing,  natu- 
rally occurring  events. 

Livestock  grazing. 

Urtmnizatkx),  mowing. 

Urbanizatkm. 

Urt)anizatkxi,  road  con- 
structkxi,  herbk:kJes. 

Possibly  extirpated 
(Brooks,  in  litt.  1998) 

Agricultural  conversion, 
herbicides. 

Livestock  grazing,  non- 
native  vegetatkxi. 


Within  the  City  of  Haines,  all 
remaining  habitat  containing  T.  howelUi 
ssp.  spectabilis  is  being  impacted  by 
residential  construction,  trampling,  and 
other  activities.  In  1994,  a  large  section 
of  habitat  formerly  occupied  by  T. 
howellii  ssp.  spectabilis  at  the  Haines 
rodeo  groimds  was  destroyed  when  a 
parking  lot  was  constructed.  Although 
an  estimated  5,000  to  10,000  T.  howellii 
ssp.  spectabilis  plants  were  present  at 
the  Haines  rodeo  groimds  in  late  June 
1998,  the  majority  of  this  population 
was  subsequently  impacted  by  the  Jidy 
4  and  5  rodeo;  the  site  was  apparently 
mowed  and  used  as  a  parking  area 
during  the  rodeo  (E.  Rey-Vizgirdas,  in 
litt.  1998).  Immediately  after  the  rodeo, 
fewer  than  300  T.  howellii  ssp. 
spectabilis  plants  were  observed  at  the 
site.  Most  of  these  plants  were  found 
along  the  fence  line  adjacent  to  the  main 
road  (outside  the  rodeo  grounds).  It  is 
possible  that  the  T.  howellii  ssp. 
spectabilis  population  may  recover  from 
this  disturbance.  However,  it  is  unUkely 
that  the  entire  population  was  able  to 
reproduce  successfully  prior  to  mowing 
since  most  plants  were  in  full  bloom 
(without  matine  fruits)  in  late  June  (E. 
Rey-Vizgirdas,  in  litt.  1998). 

T.  howellii  ssp.  spectafei/js  habitat 
within  a  proposed  racing  area 
"development  project  adjacent  to  the 
rodeo  groimds,  will  likely  be  impacted 
by  the  proposed  project.  However,  since 
no  specific  T.  howellii  ssp.  spectabilis 


surveys  have  been  completed  for  this 
project,  it  is  unclear  how  many  T. 
howellii  ssp.  spectabilis  plants  will  be 
affected. 

Another  T.  howellii  ssp.  spectabilis 
site  in  Haines,  which  contained 
approximately  800  plants  in  June  1998 
(E.  Rey-Vizgirdas,  in  litt.  1998), 
apparently  was  subsequently  extirpated 
by  residential  development  (P.  Brooks, 
in  litt.  1998).  Urbanization  represents  a 
major  threat  for  this  species  within  the 
city  limits  of  Haines. 

Thelypodium  howellii  ssp.  spectabilis 
is  threatened  by  changes  in  hydrology 
related  primarily  to  historic  and  current 
land  uses  such  as  agricultural 
conversion  and  flood  control.  Modifying 
the  intensity  and  frequency  of  flooding 
events  and  soil  moisture  levels  can 
significantly  alter  plant  habitat 
suitability.  If  moisture  levels  stay  high 
later  in  the  spring  or  summer,  species 
such  as  sedges  and  rushes  will 
outcompete  T.  howellii  ssp.  spectabilis; 
if  the  soil  becomes  too  saline,  Distichlis 
will  ou^row  T.  howellii  ssp.  spectabilis 
(Davis  and  Youtie  1995).  Irrigation 
practices  in  the  vicinity  of  T.  howellii 
ssp.  spectabilis  habitat  tend  to  increase 
soil  moisture  levels  and  can  also 
increase  soil  salinity  (Davis  and  Youtie 
1995),  making  the  habitat  less  suitable 
for  this  plant.  Hydrological 
modifications  occurred  in  at  least  two 
sites  containing  this  taxon  in  the 
vicinity  of  Norfii  Powder  (Davis  and 


Youtie  1995;  Robinson,  in  litt.  1996).  In 
addition,  it  is  likely  that  natural 
hydrologic  processes  have  been  altered 
at  all  of  the  existing  sites  due  to 
surrounding  land  uses  including 
agriculture  and  residential/urban 
development. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  plant  is  not  a  source  for  human 
food  or  of  commercial  horticulture 
interest.  Therefore,  this  is  not  a  factor 
considered  in  the  listing  decision  at  this 
time. 

C.  Disease  or  Predation 

Thelypodium  howellii  ssp.  spectabilis 
is  palatable  to  livestock  (Kagan  1986, 
Davis  and  Youtie  1995).  Cattie  directly 
consume  and  trample  individual  plants 
(Kagan  1986).  Native  herbivores  (e.g. 
deer  (Odocoileus)  and  elk  [Cervus]) 
likely  consume  T.  howellii  ssp. 
spectabilis  plants;  however,  there  is 
little  evidence  to  suggest  that  herbivory 
by  native  ungulates  currently  poses  a 
significant  threat  to  this  taxon  (Kagan 
1986). 

Livestock  grazing  can  negatively 
impact  habitat  and  contribute  to 
reduced  reproduction  of  this  species 
(Kagan  1986).  In  particular,  spring  and 
early  summer  grazing  adversely  a^ects 
reproduction  for  T.  howellii  ssp. 
spectabilis  by  removing  flowers  and/or   • 
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fruits,  and  individual  plants  get 
trampled  during  the  period  of  active 
growth  (generally  from  May  through 
July). 

In  July  1995,  Berta  Youtie  (plant 
ecologist,  The  Nature  Conservancy)  and 
Andrew  Robinson  (Service  botanist, 
Oregon  State  Office)  found  that  cattle 
had  consumed  all  T.  howeUii  ssp. 
spectabihs  plants  that  were  present 
within  a  pastiu^  at  Clover  Creek;  plants 
were  only  observed  in  an  adjacent  area 
that  was  not  subject  to  grazing.  The 
Clover  Creek  site  (15.9  ha  (39.2  ac)) 
supports  the  second  largest  remaining 
plant  habitat  area. 

At  another  site  intentionally  not 
grazed  for  the  last  five  years,  T.  howellii 
ssp.  spectabihs  plants  have  expanded 
into  areas  previously  unoccupied.  Areas 
that  were  previously  heavily  grazed  now 
contain  higher  densities  and  larger 
plants  than  marginal  refugia  habitat 
beneath  Sarcobatus  (Robinson,  in  lift. 
1996).  However,  this  site,  while  imder  a 
permanent  conservation  easement,  has 
been  subjected  to  trespass  grazing  on  at 
least  two  occasions  during  the  past  three 
years  (A.  Robinson,  pers.  comm.,  1997). 

D.  The  biadequacy  of  Existing 
Regulatory  Mechanisms 

Thelypodium  howeUii  ssp.  spectabihs 
is  listed  as  endangered  by  the  State  of 
Oregon  (Oregon  Department  of 
Agricultiu-e).  However,  the  State 
Endangered  Species  Act  does  not 
provide  protection  for  species  on  private 
land.  Therefore,  under  State  law,  in 
such  cases,  any  plant  protection  is  at  the 
discretion  of  the  landowner. 

Tne  Oregon  Department  of 
Transportation  (ODOT)  currently 
considers  potential  impacts  to  T. 
howeUii  ssp.  spectabihs  in  their  road 
maintenance  activities  where  it  occurs 
at  three  sites  that  are  partially  within 
ODOT  rights-of-way.  However,  two  of 
these  sites  are  less  than  0.4  ha  (1  ac)  in 
size,  and  the  third  site  (at  Haines  rodeo 
groimd)  is  threatened  by  activities  that 
are  not  controlled  by  ODOT. 

Thelypodium  howelhi  ssp.  spectabihs 
could  potentially  be  affected  by  projects 
requiring  a  permit  under  section  404  of 
the  Clean  Water  Act.  Under  section  404, 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
material  into  waters  of  the  United  States 
including  navigable  and  isolated  water 
bodies,  headwaters,  and  adjacent 
wetlands.  Section  404  regulations 
require  applicants  to  obtain  an 
individual  permit  to  place  fill  for 
projects  affecting  greater  than  4  ha  (10 
ac)  of  waters  of  the  U.S.  Projects  can 
qualify  for  authorization  under 
Nationwide  Permit  26  (NWP  26)  if  the 
discharge  does  not  cause  the  loss  of 


more  than  three  acres  of  waters  of  the 
U.S.  nor  cause  the  loss  of  waters  of  the 
U.S.  for  a  distance  greater  than  500 
linear  feet  of  stream  bed.  Projects  that 
qualify  for  authorization  under  NWP  26 
may  proceed  vvithout  prior  notification 
to  the  Corps  if  the  discharge  would 
cause  the  loss  of  less  than  V3  of  an  acre 
of  waters  of  the  U.S.  (33  CFR  330.  App. 
A  26b.).  Evaluation  of  impacts  of  such 
projects  by  the  resource  agencies 
through  the  section  404  process  is  thus 
not  an  option.  Corps  Division  and 
District  Engineers  may  require  that  an 
individual  section  404  permit  be 
obtained  if  projects  otherwise  qualifying 
under  NWP  26  would  cause  greater  than 
minimal  individual  or  ciunulative 
enviroiunental  impacts.  Corps 
regulations  implementing  the  Clean 
Water  Act  require  withholding 
authorization  under  NWP  26  if  the 
existence  of  a  listed  endangered  or 
threatened  species  would  be 
jeopardized,  regardless  of  the 
significance  of  the  affected  wetland 
resources  (33  CFR  330.4  (f)). 

The  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  was  previously 
designated  as  the  easement  manager  of 
a  wildlife  area  that  contains 
Thelypodium  howeUii  ssp.  spectabihs 
(Conservation  Easement  1991).  The 
conservation  easement  was  established 
by  the  Farm  Services  Agency  to  protect 
a  large  wetland  complex  and  related 
resources.  However,  a  preliminary  draft 
management  plan  (ODFW  1996)  for  this 
site  does  not  adequately  provide  for  the 
long-term  maintenance  of  the  plant  and 
ODFW  is  withdrawing  as  easement 
manager  (J.  Laiunan,  ODFW,  in  htt. 
1996;  M.  Smith,  Service  biologist, 
Oregon  State  Office,  pers.  comm.  1998). 
A  new  easement  manager  for  the  site 
has  not  been  designated.  Development 
of  a  final  management  plan  for  the  site, 
which  may  better  address  concerns 
regarding  the  viability  of  this  species 
(e.g.,  potential  hydrological 
modifications  of  existing  habitat),  has 
not  yet  been  initiated.  In  addition, 
although  this  site  is  under  a 
conservation  easement,  trespass  grazing 
by  cattle  has  occurred  on  at  least  two 
occasions  in  the  last  three  years  and 
continues  to  threaten  T.  howeUii  ssp. 
spectabihs  habitat  onsite. 

One  T.  howeUii  ssp.  spectabUis  site 
had  a  plant  protection  agreement 
between  the  landowner  and  The  Nature 
Conservancy.  However,  the  agreement 
has  expired  and  the  amount  of  occupied 
habitat  (less  than  0.5  ha  (1  ac))  onsite  is 
not  expected  to  provide  for  the  long- 
term  viability  of  the  species  in  the 
absence  of  intensive  management  (B. 
Youtie,  The  Natiu^  Conservancy,  pers. 
comm.,  1998). 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Mowing  of  T.  howeUii  ssp.  spectabihs 
habitat  at  the  Haines  rodeo  ground 
typically  occurs  annually,  and  can 
impact  this  species  if  performed  during 
the  growing  season  prior  to  seed  set. 
Historically,  annual  rodeos  were  held  in 
July;  however,  in  1995  an  additional 
spring  rodeo  was  held  in  May.  Mowing 
to  prepare  for  the  spring  rodeo  occurs 
prior  to  seed  set,  and  if  this  practice 
continues  it  will  adversely  sdfect 
reproduction  of  the  plant.  In  some  cases, 
mowing  of  T.  howeUii  ssp.  spectabihs 
habitat  for  the  July  rodeo  can  reduce 
reproduction  if  it  occiu«  prior  to  seed 
set  (see  Factor  A  of  this  section).  The- 
Haines  rodeo  ground  currently  supports 
the  third  largest  habitat  area  for  T. 
howeUii  ssp.  spectabihs. 

Competition  from  nonnative  plant 
species  including  Dipsacus  sylvestris 
(teasel),  Cirsium  vulgare  (bull  thistle),  C. 
canadensis  (Canada  thistle),  and 
Mehlotus  officinahs  (yellow  sweet 
clover)  also  threatens  the  long-term 
survival  of  Thelypodium  howellu  ssp. 
spectabihs  (Davis  and  Youtie  1995).  The 
rapid  expansion  of  D.  sylvestris  is 
considered  a  significant  threat  to  this 
species  (Larkin  and  Salzer  1992).  At 
several  sites,  the  formerly  mesic 
meadow  commimities  containing 
Sarcobatus  (greasewood)  and  T.  howellu 
ssp.  spectabihs  have  largely  been 
replaced  by  nonnative  species. 

At  least  two  sites  containing  T. 
howellii  ssp.  spectabihs  are  directly 
adjacent  to  fields  where  crops  such  as 
wheat  and  barley  are  produced.  The  use 
of  dicot-specific  herbicides  in  these 
areas  threatens  T.  howellii  ssp. 
spectabihs  when  overspraying  occiu^  (J. 
Kagan,  plant  ecologist,  Oregon  Natural 
Heritage  Program,  pers.  comm.,  1997). 
One  of  these  sites  (Clover  Creek) 
currently  contains  the  second  largest 
habitat  area  for  this  species. 

Because  most  populations  of  this 
species  are  small  and  existing  habitat  is 
fragmented  by  agricultural  conversion, 
grazing,  roads  and  urbanization, 
natiually  occurring  events,  such  as 
drought,  represent  threats  to  the 
continued  existence  of  this  species.  Of 
the  11  sites  for  this  species,  6  (50 
percent)  are  0.4  ha  (1  ac)  or  less.  Only 
3  sites  are  larger  than  4  ha  (10  ac). 
Small,  isolated  parcels  are  vulnerable  to 
edge  effects  (i.e.,  invasion  by  exotic 
plant  species,  distiirbances  by  local 
residents)  and  are  unlikely  to  contribute 
significanUy  to  the  long-term 
preservation  of  this  species. 

Livestock  grazing  tends  to  fragment  T. 
howellii  ssp.  spectabihs  populations  by 
reducing  the  density  of  plants  in 
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openings,  and  restricting  individuals  to 
protected  sites  (e.g..  beneath  Sarcobatus 
plants  or  spiny  shrubs)  (Kagan  1986, 
Robinson,  in  lift.  1996).  Such  habitat  • 
fragmentation  also  severely  restricts  the 
potential  for  plant  population 
expansion.  Most  known  populations  of 
T.  howellii  ssp.  spectabilis  contain  a  low 
number  of  individual  plants  and  are 
limited  geographically  so  that  future 
survival  may  depend  on  recovery 
actions  such  as  restoring  degraded 
habitat  areas  and  removing  competing 
nonnative  vegetation. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  issue  this  final  rule. 
Most  of  the  remaining  sites  that  support 
T.  howellii  ssp.  spectabilis  are  small  and 
fragmented,  and  all  existing  sites  are 
vulnerable  to  impacts  from  grazing, 
trampling,  and  non-native  vegetation  in 
addition  to  urban  and  agricultiiral 
development.  One  site  is  imder  a 
permanent  conservation  easement, 
although  management  of  this  site  has 
not  been  completely  effective  at 
maintaining  T.  howellii  ssp.  spectabilis 
habitat  in  the  past.  We  are  currently 
working  to  better  address  management 
of  the  plant  habitat  at  this  site,  which 
will  include  construction  of  fencing  to 
protect  habitat  from  livestock  grazing 
and  to  assist  in  noxious  weed  control. 
We  have  determined  that  listing  as 
threatened  rather  than  endangered  is 
appropriate  for  this  species  primarily 
because  we  believe  that  grazing  can  be 
managed  in  a  manner  that  will  not 
adversely  affect  habitat  for  T.  howellii 
ssp.  spectabilis,  and  the  site  containing 
the  largest  habitat  area  for  this  taxon  is 
subject  to  a  permanent  conservation 
easement  In  addition,  the  State  and 
local  weed  management  agencies  have 
initiated  measures  that  afford  some 
protection  to  T.  howellii  ssp.  spectabilis, 
such  as  identifying  areas  to  be  avoided 
by  herbicide  application,  and  placing 
signs  in  the  area.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
r.  howellii  ssp.  spectabilis  as 
threatened.  AJtematives  to  this  action 
were  considered  but  not  preferred 
because  not  listing  this  species  woiUd 
not  provide  adequate  protection  and 
woiild  not  be  consistent  with  the  Act.  In 
addition,  listing  this  species  as 
endangered  would  not  be  appropriate 
because  the  State  of  Oregon  and  local 
management  agencies  have  decreased 
the  danger  of  extinction  of  T.  howellii 
ssp.  spectabilis  at  the  present  time. 
However,  if  population  declines 
continue  and  threats  are  not  adequately 
addressed,  this  species  could  be 
threatened  with  extinction  in  the 


foreseeable  future.  For  reasons 
discussed  below,  critical  habitat  is  not 
being  proposed  at  this  time. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  (i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  tha*  may  require 
special  management  considerations  or 
protection;  and  (ii)  specififc  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
listed  as  endangered  or  threatened. 
Service  regulations  (50  (CFR424.12 
(a)(1))  state  that  designation  of  critical 
habitat  is  not  prudent  when  one  or  both 
of  the  following  situations  exist — (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  woiUd  not  be  beneficial 
to  the  species. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  ensure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency,  does  not  jeopardize  the 
continued  existence  of  a  federally  listed 
species  or  does  not  destroy  or  adversely 
modify  designated  critical  habitat.  The 
requirement  that  Federal  agencies 
refrain  frvm  contributing  to  the 
destruction  or  adverse  modification  of 
critical  habitat  in  any  action  authorized, 
funded  or  carried  out  by  such  agency 
(agency  action)  is  in  addition  to  the 
section  7  prohibition  against 
jeopardizing  the  continued  existence  of 
a  listed  species,  and  it  is  the  only 
mandatory  legal  consequence  of  a 
critical  hi^itat  designation.  The 
Service's  implementing  regulations  (50 
CFR  part  402)  define  "jeopardize  the 
continuing  existence  of  and 
"destruction  or  adverse  modification  of 
in  very  similar  terms.  To  jeopardize  the 
continuing  existence  of  a  species  means 
to  engage  in  an  action  "that  reasonably 
would  be  expected  to  reduce 


appreciably  the  Hkelihood  of  both  the 
siurival  and  recovery  of  a  listed 
species."  Destruction  or  adverse 
modification  of  habitat  means  an 
"alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
siuvival  and  recovery  of  a  listed  species 
in  the  wild  by  reducing  the 
reproduction,  niunbers,  or  distribution 
of  that  species." 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  to  both 
the  survival  and  recovery  of  a  listed 
species.  An  action  that  appreciably 
diminishes  habitat  for  recovery  and 
survival  may  also  jeopardize  the 
continued  existence  of  the  species  by 
reducing  reproduction,  numbers,  or 
distribution  because  negative  impacts  to 
such  habitat  may  reduce  population 
numbers,  decrease  reproductive  success, 
or  alter  species  distribution  through 
habitat  fragmentation. 

For  a  listed  plant  species,  an  analysis 
to  determine  jeopardy  under  section 
7(a)(2)  would  take  into  consideration 
the  loss  of  the  species  associated  with 
habitat  impacts.  Such  an  analysis  would 
closely  parallel  an  analysis  of  habitat 
impacts  conducted  to  determine  adverse 
modification  of  critical  habitat.  As  a 
result,  an  action  that  results  in  adverse 
modification  also  would  almost 
certainly  jeopardize  the  continued 
existence  of  the  species  concerned. 
Because  habitat  degradation  and 
destruction  is  the  primary  throat  to 
Thelypodium  howellii  ssp.  spectabilis, 
listing  it  will  ensure  that  section  7 
consultation  occurs  and  potential 
impacts  to  the  species  and  its  habitat  are 
considered  for  any  Federal  action  that 
may  affect  this  species.  In  many  cases, 
listing  also  ensures  that  Federal 
agencies  consult  with  the  Service  even 
when  Federal  actions  may  affect 
unoccupied  suitable  habitat  where  such 
habitat  is  essential  to  the  survival  and 
recovery  of  the  species.  This  is 
especially  important  for  plant  species 
where  consideration  must  be  given  to 
the  seed  bank  component  of  the  species, 
which  are  not  necessarily  visible  in  the 
habitat  throughout  the  year.  A 
significant  portion  of  their  vegetative 
structure  may  not  be  in  evidence  during 
cursory  surveys;  occupancy  of  suitable 
habitat  can  only  be  reliably  determined 
during  the  growing  season.  In  practice, 
we  considt  with  Federal  agencies 
proposing  projects  in  areas  where  the 
species  was  known  to  recently  occur  or 
to  harbor  known  seed  banks. 

Apart  from  section  7,  the  Act  provides 
no  additional  protection  to  lands 
designated  as  critical  habitat. 
Designating  critical  habitat  does  not 
create  a  management  plan  for  the  areas 
where  the  listed  species  occurs;  does 
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not  establish  niunerical  population 
goals  or  prescribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat);  and  does  not  have  a  direct 
effect  on  areas  not  designated  as  critical 
habitat. 

Critical  habitat  designation  for 
Thelypodium  howellii  ssp.  spectabilis  is 
not  prudent  because  it  would  provide 
no  additional  benefit  on  non-Federal 
lands  beyond  that  provided  by  listing. 
T.  howellii  ssp.  spectabilis  is  known  to 
occur  only  on  private  lands.  Critical 
habitat  designation  provides  protection 
on  non-Federal  lands  or  private  lands 
only  when  there  is  Federal  involvement 
through  authorization  or  funding  of,  or 
participation  in,  a  project  or  activity 
(Federal  nexus).  In  other  words, 
designation  of  critical  habitat  on  non- 
Federal  lands  does  not  compel  or 
require  the  private  or  other  non-Federal 
landowner  to  undertake  active 
management  for  the  species  or  to  modify 
any  activities  in  the  absence  of  a  Federal 
nexus.  Because  all  known  occiirrences 
of  this  plant  are  on  private  land, 
activities  constituting  threats  to  the 
species  (see  "Summary  of  Factors 
Affecting  the  Species"),  including 
grazing,  agricultural  and  lU'ban 
development,  alterations  of  wetland^ 
hydrology,  and  competition  from  non- 
native  vegetation,  are  generally  not 
subject  to  section  7  consultation.  Any 
Federal  involvement,  if  it  does  occur, 
will  be  addressed  regardless  of  whether 
critical  habitat  is  designated  because 
interagency  coordination  requirements 
such  as  the  Fish  and  Wildlife 
Coordination  Act  and  section  7  of  the 
Act  are  already  in  place.  When  T. 
howellii  ssp.  spectabilis  is  listed, 
activities  occurring  on  all  lands  subject 
to  Federal  jurisdiction  that  may 
adversely  affect  these  species  would 
prompt  the  requirement  for  section  7 
consultation,  regardless  of  whether 
critical  habitat  has  been  designated. 
Although  there  may  occasionally  be  a 
Federal  nexus  for  7".  howellii  ssp. 
spectabilis  through  regulation  of 
wetland  fill  and  removal  activities 
regulated  by  the  U.S.  Corps  through 
section  404  of  imder  the  Clean  Water 
Act,  the  designation  of  critical  habitat 
for  this  plant  would  provide  no  benefit 
beyond  that  provided  by  Usting.  For 
example,  the  plant  is  restricted  to  11 
known  sites  (seven  less  than  an  acre  in 
size)  in  unique,  moist,  alkaline  meadow 
habitat  located  in  valley  bottoms,  and 
any  action  that  would  adversely  modify 
habitat  at  these  sites  also  would 
jeopardize  the  continued  existence  of 
the  species,  because  the  biological 
threshold  for  triggering  either 
determination  would  be  the  same.  In 


view  of  the  limited  habitat  for  this 
species,  the  loss  of  any  of  the  11  sites 
resulting  from  Corps  regulated  wetland 
fill  activities  would  likely  result  in  a 
jeopardy  determination.  Thus,  in  this 
case,  the  prohibition  on  adverse 
modification  would  provide  no  benefit 
beyond  that  provided  by  the  prohibition 
on  jeopardy.  The  designation  of  critical 
habitat,  therefore,  would  not  provide 
additional  benefit  for  the  species. 

While  a  designation  of  critical  habitat 
on  private  lands  would  only  affect 
actions  where  a  Federal  nexus  is  present 
and  would  not  confer  any  additional 
benefit  beyond  that  already  provided  by 
section  7  consultation;  and  because 
virtually  any  action  that  would  result  in 
an  adverse  modification  determination 
would  also  likely  jeopardize  the  species, 
a  designation  of  critical  habitat  on 
private  lands  could  result  in  a  detriment 
to  the  species.  This  is  because  the 
limited  effect  of  a  critical  habitat 
designation  on  private  lands  is  often 
misunderstood  by  private  landowners 
whose  property  boundaries  could  be 
included  within  a  general  description  of 
critical  habitat  for  a  specific  species. 
Landowners  may  mistakenly  believe 
that  critical  habitat  designation  vtriU  be 
an  obstacle  to  land  use  and 
development  and  impose  restrictions  on 
their  use  of  their  property.  In  some 
cases,  members  of  the  public  may 
believe  critical  habitat  designation  to  be 
an  attempt  on  the  part  of  the 
government  to  confiscate  their  private 
property.  Unfortunately,  inaccurate  and 
misleading  statements  reported  through 
widely  popular  media  available 
worldwide  are  the  types  of 
misinformation  that  can  and  have  led 
private  landowners  to  believe  that 
critical  habitat  designations  prohibit 
them  from  making  private  use  of  their 
land  when,  in  fact,  they  face  potential 
constraints  only  if  they  need  a  Federal 
permit  or  receive  Federal  funding  to 
conduct  specific  activities  on  their 
lands,  such  as  filling  in  wetlands.  These 
types  of  misimderstandings,  and  the  fear 
and  mistrust  they  create  among 
potentially  affected  landowners,  makes 
it  very  difficult  for  us  to  cultivate 
meaningful  working  relationships  with 
such  landowners  and  to  encourage 
voluntary  participation  in  species 
conservation  and  recovery  activities. 
Without  the  willing  participation  of 
landowners  in  the  recovery  process,  we 
will  find  it  very  difficult  to  recover  T. 
howellii  ssp.  spectabilis  on  the  private 
lands  where  the  only  known 
populations  occur. 

We  are  currently  working  with 
involved  agencies  and  landowners  to 
periodically  survey  and  monitor  T. 
howellii  ssp.  spectabilis  populations  and 


develop  plant  management  strategies. 
We  have  notified  all  involved  parties 
and  landowners  of  the  importance  of 
protecting  the  habitat  of  the  remaining 
populations  of  T.  howellii  ssp. 
spectabilis,  and  plant  protection 
agreements  for  some  sites  are  in  place. 
The  livestock  grazing  threat  is  being 
addressed  by  working  directly  with 
landowners  to  adjust  seasonal  use  and 
through  fence  construction  to  limit 
livestock  trespass.  The  plant  is  palatable 
to  livestock,  and  grazing  occurring  from 
April  through  July  can  be  detrimental  to 
annual  seed  production;  grazing  at  other 
times  of  the  year  has  little  direct  effect 
(Davis  and  Youtie  1995).  Altered  grazing 
practices  can  only  be  achieved  through 
volimtary  efforts  of  landowners; 
designation  of  critical  habitat  would  not 
change  grazing  practices. 

In  addition  to  cooperative  efforts 
between  us  and  landowners,  other 
governmental  agencies  offer 
opportunities  to  protect  T.  howellii  ssp. 
spectabilis.  All  kiown  locations  of  T. 
howellii  ssp.  spectabilis  along  road  sides 
have  been  inconspicuously  marked  so 
Oregon  State  Highway  Department 
crews  can  avoid  destruction  of  plants 
during  highway  maintenance  activities 
(A.  Robinson,  pers.  comm.  1997).  The 
U.S.  Department  of  Agriculture,  through 
its  Wildlife  Habitat  Incentive  Program 
offers  funding  to  landowners  which  can 
be  used  to  protect  endangered  plants, 
including  T.  howellii  ssp.  spectabilis  (62 
FR  49357).  In  view  of  ongoing  actions 
and  the  lack  of  benefit  provided  by 
designation  of  critical  habitat  on  non- 
Federal  lands,  we  believe  that 
conservation  and  protection  of  this 
plant  will  be  accomplished  more 
effectively  through  procedures  other 
than  critical  habitat  designation. 

A  designation  of  critical  habitat  for  T. 
howellii  ssp.  spectabilis  on  private  lands 
could  inadvertently  encourage  habitat 
destruction  by  private  landowners 
wishing  to  rid  themselves  of  the 
perceived  endangered  species  problem. 
Listed  plants  have  limited  protection 
imder  ihe  Act,  particxilarly  on  private 
lands.  Section  9(a)(2)  of  the  Act, 
implemented  by  regulations  at  50  CFR 
section  17.61  (endangered  plants)  and 
50  CFR  17.71  (threatened  plants)  only 
prohibits  (1)  removal  and  reduction  of 
listed  plant  species  to  possession  bom 
areas  under  Federal  jurisdiction,  or  their 
malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction;  or  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  any  such 
species  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  laws.  Generally,  on 
private  lands,  collection  of,  or 
vandalism  to,  listed  plants  must  occur 
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in  violation  of  State  law  to  be  a  violation 
of  section  9.  The  Oregon  Endangered 
Species  Act  does  not  protect  listed 
plants  on  private iands.  Thus,  a  private 
landowner  concerned  about  perceived 
land  management  conflicts  resxdting 
£rom  a  critical  habitat  designation 
covering  his  property  would  likely  face 
no  legal  consequences  if  the  landowner 
removed  the  listed  species  or  destroyed 
its  habitat.  The  designation  of  critical 
habitat  involves  the  publication  of 
habitat  descriptions  and  mapped 
locations  of  the  species  in  the  Federal 
Register,  increasing  the  likelihood  of 
unwanted  notice  by  potential  search 
and  removal  activities  at  specific  sites. 

We  acknowledge  that  in  some 
situations  critical  habitat  designation 
may  provide  some  value  to  Ae  species 
by  notifying  the  public  about  areas 
important  for  the  species  conservation 
and  calling  attention  to  those  areas  in 
special  need  of  protection.  However,  in 
this  case,  the  few  existing  sites 
containing  T.  howellii  ssp.  spectabilis 
are  already  known  by  the  affected 
private  landowners.  When  this  limited 
public  notification  benefit  is  weighed 
against  the  detriment  to  plant  species 
associated  with  the  widespread 
misunderstanding  about  the  effects  of 
such  designation  on  private  landowners 
and  the  environment  of  mistrust  and 
fear  that  such  misunderstandings  can 
create,  we  conclude  that  the  detriment 
to  the  species  ft'om  a  critical  habitat 
designation  covering  non-federal  lands 
outweighs  the  educational  benefit  of 
such  designation  and  that  such 
designation  is  therefore  not  prudent. 
The  information  and  notification 
process  can  more  effectively  be 
accomplished  by  working  directly  with 
landowners  and  communities  during 
the  recovery  planning  process  and  by 
the  section  7  consultation  and 
coordination  where  the  Federal  nexus 
exists.  The  use  of  these  existing 
processes  wiU  impart  the  same 
knowledge  to  the  landowners  that 
critical  habitat  designation  would,  but 
without  the  confusion  and 
misunderstandings  that  may  accompany 
a  critical  habitat  designation. 

Although  this  biennial  plant  is  not  of 
horticultural  interest,  the  listing  in  and 
of  itself  may  contribute  to  an  increased 
risk  from  over-collection.  Simply  listing 
a  species  can  precipitate  commercial  or 
scientific  interest  and  activities,  both 
legal  and  illegal,  which  can  threaten  the 
species  through  unauthorized  and 
uncontrolled  collection  for  both 
commercial  and  scientific  purposes.  The 
listing  of  species  as  endangered  or 
threatened  publicizes  their  rarity  and 
may  make  them  more  susceptible  to 
collection  by  researchers  or  curiosity 


seekers  (Mariah  Steenson  pers.  comm. 
1997,  M.  Bosch,  U.S.  Forest  Service  in  , 
litt.  1997).  Disseminating  specific, 
sensitive  locations  can  encourage  plant 
poaching  (M.  Bosch,  U.S.  Forest  Service, 
pers.  comm.,  1997).  For  example,  the 
Service  designated  critical  habitat  for 
the  moimtain  golden  heather  (Hudsonia 
montana],  a  small  shrub  not  previously 
known  to  be  commercially  valuable  or 
particularly  susceptible  to  collection  or 
vandalism.  After  the  critical  habitat 
designation  was  published  in  the 
Federal  Register,  unknown  persons 
visited  a  Forest  Service  wilderness  area 
in  North  Carolina  where  the  plants 
occurred  and,  with  a  recently  published 
newspaper  article  and  maps  of  the 
plant's  critical  habitat  designation  in 
hand,  asked  about  the  location  of  the 
plants.  Several  plants  we  had  been 
monitoring  were  later  foimd  to  be 
missing  from  unmarked  Service  study 
plots  (Nora  Murdock,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  1998). 
Designating  critical  habitat,  including 
the  required  disclosure  of  precise  maps 
and  descriptions  of  critical  habitat, 
would  furmer  advertise  the  rarity  of  T. 
howellii  ssp.  spectabilis  and  provide  a 
road  map  to  occupied  sites  causing  even 
greater  threat  to  the  species  from 
vandalism,  trampling,  or  unauthorized 
collection  (M.  Steenson,  Portland 
Nursery  Inc.,  pers.  comm.,  1997).  Easily 
accessible  roadside  populations  with 
few  individuals  would  be  particularly 
susceptible  to  indiscriminate  collection 
by  persons  interested  in  rare  plants. 
Plants,  unlike  most  animal  species 
protected  under  the  Act,  are  particularly 
vulnerable  to  collection  because  of  their 
inability  to  escape  when  sought  by 
collectors. 

In  conclusion,  we  have  weighed  the 
lack  of  overall  benefit  of  critical  habitat 
designation  beyond  that  provided  by 
virtue  of  being  listed  as  threatened  or 
endangered  along  with  the  limited 
benefit  of  public  notification  against  the 
detrimental  effects  of  the  negative 
public  response  and  misimderstanding 
of  what  critical  habitat  designation 
means  and  the  increased  threats  of 
illegal  collection  and  vandalism,  and 
have  concluded  that  critical  habitat 
designation  is  not  prudent  for  T. 
howellii  ssp.  spectabilis. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encoiuages 
public  awareness  and  results  in 
conservation  actions  by  Federal,  State 


and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  states  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize;  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 
Federal  agencies  that  may  have 
involvement  with  Thelypodium  howellii 
ssp.  spectabilis  through  section  7 
include  the  Corps  and  the 
Environmental  Protection  Agency 
through  their  permit  authority  under 
section  404  of  the  Clean  Water  Act  The 
Federal  Housing  Administration  and 
Farm  Services  Agency  may  be  affected 
through  potential  funding  of  housing 
and  farm  loans  where  this  species  or  its 
habitat  occurs.  Highway  construction 
and  maintenance  projects  that  receive 
funding  from  the  Department  of 
Transportation  (Federal  Highways 
Administration)  will  also  be  subject  to 
review  under  section  7  of  the  Act. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  with  respect  to  any 
endangered  or  threatened  species  of 
plants,  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export, 
transport  or  ship  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
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reduce  tn  possession  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened 
plant  taxa  also  are  exempt  from  these 
prohibitions  provided  that  a  statement 
"Of  Cultivated  Origin"  appears  on  the 
shipping  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  also  are 
available  for  botanical  or  horticultiiral 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  We  anticipate  few 
trade  permits  would  ever  be  sought  or 
issued  for  the  species  because  the  plant 
is  not  conmion  in  cultivation  or  in  the 
wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  identify, 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effects 
of  the  listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 
Collection,  damage  or  destruction  of  this 
species  on  Federal  land  is  prohibited, 
although  in  appropriate  cases  a  Federal 
permit  could  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes.  However,  T.  howellii  ssp. 
spectabilis  is  not  known  to  occiu'  on 
public  (Federal)  lands.  We  believe  that, 
based  upon  the  best  available 
information,  the  following  actions  will 
not  result  in  a  violation  of  section  9, 
provided  these  activities  are  carried  out 
in  accordance  with  existing  regulations 
and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (if  the 
species  were  found  on  Federal  lands), 
(e.g.,  grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  lines 
crossing  suitable  habitat,)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measures 
given  by  the  Service  in  a  consultation 
conducted  under  section  7  of  the  Act; 


(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking); 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
residential  development,  road 
construction,  and  pesticide/herbicide 
application  when  consistent  with  label 
restrictions; 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands  (if  the  species 
were  to  occur  on  Federal  lands); 

(2)  Application  of  pesticides/ 
herbicides  in  violation  of  label 
restrictions; 

(3)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Snake  River  Basin 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Permits  Branch,  911  NE  11th  Ave., 
Portland,  Oregon  97232-4181  (503/231- 
6241). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 


threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 
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Author.  The  primary  author  of  this 
final  rule  is  Edna  Rey-Vizgirdas,  U.S. 
Fish  and  Wildlife  Service,  Snake  River 
Basin  Office  (see  ADDRESSES  section); 
telephone  208/378-5243. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the' 
Code  of  Federal  Regidations  as  set  forth 
below: 
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PART  17-{AiiENDEiq^ 

1.  The  authority  citatioirfor  part  17 
continues  to  read  a&  follows^ 


Species 


Scientific  name 


Common  name 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9*- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  secticm.  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  FLOWERING  PLANTS  to  the  List 


of  Endangered  and  Threatened  Ptents  to 
read  as  follows: 

S  17.12    EfKtang««d  and  thraatMied  plant*. 

***** 

(h)*  •  • 


Historic  range 


Family  name  Status      When  listed 


Criticai  habi- 
tat 


Special 
rules 


Flowering  Plants 


Thelypodium  howellii    HoweH's  spectacular    U.S.A.  (OR) 
ssp.  spectabilis.  thelypody. 


Brassicaceae  mus- 
tard 


662 


NA 


MA 


Dated:  April  28, 1999. 
lamie  Rappaport  Clark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-13249  Filed  5-25-99;  8:45  am) 

BIUINQ  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN 1018-AE25 

Endangered  and  Threatened  Wildlife 
and  Pianta;  Determination  of 
Endangered  Statue  for  ttie  Plant 
Eriogonum  apricum  (Inclueive  of  vara, 
apricum  and  proatratum)  (lone 
Buclcwheat)  and  Threatened  Statue  for 
the  Plant  Arctoataphyloe  myrtifolia 
(lone  ManzanKa) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We  determine  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  Eriogonum  apricum  (inclusive  of 
vars.  apricum  and  prostratum)  (lone 
buckwheat).  We  also  determine 
threatened  status  for  Arctostaphylos 
myrtifolia  (lone  manzanita).  These  two 
species  occur  primarily  on  soils  derived 
from  the  lone  Formation  in  Amador 
and/or  Calaveras  counties  in  the  central 
Sierra  Nevada  foothills  of  California  and 
are  imperiled  by  one  or  more  of  the 
following  factors— mining,  clearing  of 
vegetation  for  agriculture  and  fire 
protection,  disease,  inadequate 
regulatory  mechanisms,  habitat 
fragmentation,  residential  and 
commercial  development,  changes  in 
fire  frequency,  and  continued  erosion 
due  to  prior  o£f-road  vehicle  use. 
Existing  regulatory  mechanisms  do  not 
adequately  protect  these  species. 


Random  events  increase  the  risk  to  the 
few,  small  populations  of  E.  apricum. 
This  action  implements  the  protection 
of  the  Act  for  these  plants. 
EFFECTIVE  DATE:  Jime  25, 1999. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  3310 
El  Camino  Avenue,  Suite  130, 
Sacramento,  California  95821-6340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  (telephone  916/979-2120) 
and/or  Jason  Davis  (telephone  916/979- 
2749),  staff  biologists  at  the  above 
address  (facsimile  916/979-2723). 
SUPPLEMENTARY  INFORMATKM: 

Background 

Arctostaphylos  myrtifolia  (lone 
manzanita),  Eriogonum  apricum  var. 
apricum  (lone  buckwheat),  and 
Eriogonum  apricum  var.  prostratum 
(Irish  Hill  buckwheat)  are  found 
primarily  in  western  Amador  Co\mty, 
about  70  kilometers  (km)  (43.5  miles 
(mi))  southeast  of  Sacramento  in  the 
central  Sierra  Nevada  foothills  of 
California.  Most  populations  occur  at 
elevations  between  90  and  280  meters 
(m)  (295  and  918  feet  (ft)).  A  few 
isolated  occurrences  of  A.  myrtifolia 
occur  in  adjacent  northern  Calaveras 
County. 

Both  species  included  in  this  rule 
occur  primarily  on  "lone  soils"  which 
have  developed  along  a  40  mile  stretch 
of  the  lone  Formation.  The  lone 
Formation,  comprised  of  a  unique 
Tertiary  Cbdsol,  consisting  of  fluvial 
(stream  or  river  produced),  estuarine, 
and  shallow  marine  deposits  (Bureau  of 
Land  Management  (BLM)  1989),  was 
developed  under  a  subtropical  or 
tropical  climate  during  the  Eocene  (35- 
57  mUlion  years  ago).  The  lone  soils  in 
the  area  are  coarse-textured  and  exhibit 
soil  properties  t)rpical  of  those  produced 


under  tropical  climates  such  as  high 
acidity,  high  alimiinum  content,  and 
low  fertility  (Singer  1978).  These  soils 
and  the  sedimentary  deposits  with 
which  they  are  associated  also  contain 
large  amounts  of  commercially  valuable 
minerals  including  quartz  sands, 
kaolinitic  (containing  a  hydrous  silicate 
of  aluminum)  clays,  lignite  Gow-grade 
coal),  and  possible  gold-bearing  gravels 
(Chapman  and  Bishop  1975).  TTie 
nearest  modem-day  relatives  to  these 
soils  occur  in  Hawaii  and  Puerto  Rico 
(Singer  1978). 

The  vegetation  in  the  lone  area  is 
distinctive  enough  to  be  designated  as 
"lone  chaparral"  in  a  classification  of 
plant  communities  in  California 
(Holland  1986).  Stebbins  (1993) 
characterized  the  lone  chaparral  as  an 
ecological  island,  which  he  defined  as  a 
relatively  small  area  with  particular 
climatic  and  ecological  features  that 
differ  significantly  from  surroimding 
areas.  This  plant  community  occins 
only  on  very  acidic,  nutrient-poor, 
coarse  soils,  and  is  comprised  of  low- 
growing,  heath-like  shrubs  and  scattered 
herbs  (Holland  1986).  The  dominant 
shrub  is  Arctostaphylos  myrtifolia, 
which  is  narrowly  endemic  to  the  area, 
lone  chaparral  is  restricted  in 
distribution  to  the  vicinity  of  lone  in 
Amador  County,  and  a  few  local  areas 
of  adjacent  northern  Calaveras  County 
where  the  community  is  estimated  to 
cover  2,430  hectares  (ha)  (6,002  acres 
(ac))  (California  Natural  Diversity 
Database  (CNDDB)  1997).  The  endemic 
plants  that  grow  here  are  thought  to  do 
so  because  they  can  tolerate  the  acidic, 
nutrient-poor  conditions  of  the  soil 
which  exclude  other  plant  species.  The 
climate  of  the  area  may  be  moderated  by 
its  location  due  east  of  the  Golden  Gate 
(Gankin  and  Major  1964,  Roof  1982). 

Discussion  of  the  Two  Species 

Charles  Parry  (1887)  described 
Arctostaphylos  mytpfolia  based  upon 
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material  collected  near  lone,  California. 
Subsequent  authors  variously  treated 
this  taxon  as  Uva-ursi  myrtifolia 
(Abrams  1914),  A.  nummularia  var. 
myrtifolia  (Jepson  1922),  Schizococcus 
myrtifolius  (Eastwood  1937,  cited  in 
Gankin  and  Major  1964),  and 
Arctostaphylos  uva-ursi  ssp.  myrtifolia 
(Roof  1982).  Philip  Wells  (1993).  in  his 
treatment  of  California  Arctostaphylos, 
maintained  the  species  as  A.  myrtifolia. 

Arctostaphylos  myrtifolia  is  an 
evergreen  shrub  of  the  heath  family 
(Ericaceae)  that  lacks  a  basal  burl. 
Attaining  a  height  of  generally  less  than 
1.2  m  (3.9  ft),  plants  appear  low  and 
spreading.  The  bark  is  red,  smooth,  and 
waxy.  Olive  green,  narrowly  elliptic 
leaves  are  6  to  15  millimeters  (mm)  (0.2 
to  0.6  inches  (in.))  long.  Red  scale-like 
inflorescence  (flower  cluster)  bracts  are 
1  to  2  mm  (0.04  to  0.08  in.)  long.  White 
or  pinkish  urn-shaped  flowers  appear 
from  January  to  February.  The  fruit  is 
cylindric.  The  species  depends  almost 
entirely  on  periodic  fire  events  to 
promote  seed  germination  (Wood  and 
Parker  1988).  Arctostaphylos  myrtifolia 
can  be  distinguished  from  other  species 
in  the  same  genus  by  its  smaller  stature 
and  the  color  of  its  leaves. 

Arctostaphylos  myrtifolia  is  reported 
bom  17  occurrences  (CNDDB  1997). 
Because  most  of  these  occurrences  are 
based  on  the  collection  localities  of 
individual  specimens,  it  is  uncertain 
how  mdhy  stands  these  17  occurrences 
represent.  Arctostaphylos  myrtifolia 
may  occur  in  about  100  individual 
stands  which  cover  a  total  of  about 
404.7  ha  (1,000  ac)  (Roy  Woodward, 
Bechtel.  in  litt.  1994).  It  occurs 
primarily  on  outcrops  of  the  lone 
Formation  within  an  area  of  about  91 
square  (sq.)  km  (35  sq.  mi)  in  Amador 
County.  In  addition,  a  few  disjimct 
populations  occur  in  Calaveras  Coimty. 
The  populations  range  in  elevation  from 
60  to  580  m  (190  to  1900  ft),  with  the 
largest  populations  occurring  at 
elevations  between  90  and  280  m  (280 
and  900  ft)  (Wood  and  Parker  1988). 
Arctostaphylos  myrtifolia  is  the 
dominant  and  characteristic  species  of 
lone  chaparral,  where  it  occiirs  in  pure 
stands.  It  also  occiu's  in  an  ecotone 
(transition  area  between  two  adjacent 
ecological  communities)  with 
sunoimding  taller  chaparral  types,  but  it 
does  not  persist  if  it  is  shaded  (R. 
Woodward,  in  litt.  1994).  Mining, 
disease,  clearing  of  vegetation  for 
agriculture  and  fire  protection,  habitat 
fragmentation,  residential  and 
commercial  development,  changes  in 
fire  frequency,  and  ongoing  erosion 
threaten  various  populations  of  this 
plant  (CNDDB  1997;  Ed  Bollinger, 
Acting  Area  Manager,  BLM,  Folsom 


Resource  Area,  in  litt.  1994;  M.  Wood, 
in  litt.  1994)  and  existing  regulatory 
mechanisms  do  not  adequately  protect 
the  species.  The  amount  of  A.  myrtifolia 
habitat  already  lost  to  mining  cannot  be 
quantified  because  information 
regarding  the  total  mineral  production 
as  well  as  the  total  acreage  of  land 
newly  disturbed  by  a  mining  o{}eration 
is  proprietary  (Maryann  Showers, 
California  Department  of  Mining  and 
Geology,  pers.  conun.  1994).  Although 
the  exact  area  of  habitat  lost  is 
imknown,  a  significant  loss  of  habitat 
has  occurred  (Roof  1982;  Stebbins  1993; 
Michael  K.  Wood,  Botanical  Consultant, 
in  litt.  1994).  Arctostaphylos  myrtifolia 
occurs  primarily  on  private  or  non- 
Federal  lands.  One  occiurence  on  BLM 
land  is  within  the  lone  Manzanita  Area 
of  Critical  Environmental  Concern 
(ACEC).  Two  additional  occurrences  are 
partially  on  BLM  lands.  Four  small, 
pure  populations  and  several  smaller, 
mixed  popiUations  also  occiu  on  the 
State-owned  Apricmn  Hill  Ecological 
Reserve  managed  by  the  California 
Department  of  Fish  and  Game  (CDFG) 
(Wood  and  Parker  1988). 

Eriogonum  apricum  comprises  two 
varieties — Eriogonum  apricum  var. 
apricum  and  E.  apricum  var. 
prostratum.  Descriptions  are  provided 
below  for  each  of  the  varieties. 

Howell  (1955)  described  the  species 
Eriogonum  apricum  (lone  buckwheat)  in 
1955  based  on  a  specimen  collected  in 
the  foothills  of  the  Sierra  Nevada  near 
lone,  Amador  County,  California.  Myatt 
(1970)  described  a  variety  of  the  lone 
buckwheat,  E.  apricum  var.  prostratum 
(Irish  Hill  buckwheat)  in  1970. 
According  to  the  nUes  for  botanical 
nomenclature,  when  a  new  variety  is 
described  in  a  species  not  previously 
divided  into  infraspecific  taxa,  an 
autonym  (an  automatically  generated 
name)  is  created.  In  this  case,  the 
autonym  is  Eriogonum  apricum  var. 
apricum. 

Both  varieties,  Eriogonum  apricum 
vars.  apricum  and  prostratum,  are 
perennial  herbs  in  the  buckwheat  family 
(Polygonaceae).  Eriogonum  apricum  var. 
apricum  is  glabrous  (smooth,  without 
hairs  or  glands)  and  grows  upright  to  8 
to  20  centimeters  (cm)  (3  to  8  in.)  in 
height.  Its  leaves  are  basal,  round  to 
oval,  and  3  to  5  mm  (0.1  to  0.2  in.)  wide. 
The  calyx  (outer  whorl  of  flower  parts) 
is  white  with  reddish  midribs. 
Eriogonum  apricum  var.  apricum 
flowers  from  July  to  October,  and  is 
restricted  to  nine  occurrences  occupying 
a  total  of  approximately  4  ha  (10  ac) 
(The  Nature  Conservancy  tTNC)  1984) 
on  otherwise  barren  outcrops  within  the 
lone  chaparral.  Of  the  nine  known 
occurrences  of  E.  apricum  var.  apricum, 


one  is  partially  protected  by  CDFG 
(CNDDB  1997).  Eriogonum  apricum  var. 
apricum  occurs  primarily  on  private  or 
non-Federal  land;  BLM  manages  one 
occurrence.  Mining,  clearing  of 
vegetation  for  agricultiu-e  and  for  fire 
protection,  habitat  fragmentation, 
increased  residential  development,  and 
erosion  variously  threaten  the 
occurrences  of  this  plant.  Existing 
regulatory  mechanisms  do  not 
adequately  protect  this  species. 

Eriogonum  apricum  var.  prostratum     , 
has  smaller  leaves,  a  prostrate  (low 
growing)  habit,  and  an  earlier  flowering 
time  than  E.  apricum  var.  apricum.  The 
two  known  occurrences  of  E.  apricum 
var.  prostratum  are  restricted  to 
otherwise  barren  outcrops  on  less  than 
0.4  ha  (1  ac)  in  openings  of  lone 
chaparral  on  private  land.  Mining, 
inadequate  regulatory  mechanisms, 
habitat  fragmentation,  erosion,  and 
random  events  threaten  the  occurrences 
of  this  plant. 

Previous  Federal  Action 

Federal  government  actions  on  both 
plants  began  as  a  result  of  section  12  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  The  Smithsonian 
Institution  presented  this  report, 
designated  as  House  Dociunent  No.  94- 
51,  to  Congress  on  January  9, 1975.  The 
report  included  Arctostaphylos 
myrtifolia,  Eriogonum  apricum  var. 
apricum  and  E.  apricum  var.  prostratum 
as  endangered  species.  We  published  a 
notice  on  July  1, 1975  (40  FR  27823),  of 
our  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  foimd  in 
section  4(b)(3)  of  the  Act)  and  oiu' 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  We 
included  the  above  three  taxa  in  the  July 
1, 1975,  notice.  On  Jime  16, 1976,  we 
published  a  proposal  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  us  in 
response  to  House  Docimient  No.  94-51 
and  the  July  1, 1975,  Federal  Register 
publication.  We  included 
Arctostaphylos  myrtifolia,  E.  apricum 
var.  apricum,  and  E.  apricum  var. 
prostratum  in  our  June  16, 1976, 
proposal. 

We  summarized  general  comments  we 
received  in  response  to  the  1976 
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proposal  in  an  April  26, 1978,  rule  (43 
FR 17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  we 
withdraw  all  proposals  over  2  years  old. 
The  Act  gave  proposals  already  more 
than  2  years  old  a  1-year  grace  period. 
In  a  December  10, 1979,  Federal 
Register  notice  (44  FR  70796).  we 
withdrew  our  Jime  16,  1976,  proposal, 
along  with  foiu  other  proposals  that  had 
expired. 

We  published  a  notice  of  review  for 
plants  on  December  15, 1980  (45  FR 
82480),  that  identified  those  plants 
currently  being  considered  for  listing  as 
endangered  or  threatened.  We  included 
Arctostaphylos  myrtifolia,  E.  apricum 
var.  apricum,  and  E.  apricum  var. 
prostratum  as  category  1  candidates  for 
Federal  listing  in  this  document. 
Category  1  taxa  were  those  taxa  for 
which  we  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of  ' 
listing  proposals  but  for  which  we  are 
precluded  fi-om  issuing  proposed  rules 
by  higher  priority  listing  actions.  Our 
November  28, 1983,  supplement  to  the 
notice  of  review  (48  FR  53640)  made  no 
changes  to  the  designation  for  these 
taxa. 

We  revised  the  plant  notice  of  review 
again  on  September  27, 1985  (50  FR 
39526),  February  21, 1990  (55  FR  6184), 
and  September  30, 1993  (58  FR  51144). 
In  these  three  notices,  we  again 
included  Arctostaphylos  myrtifolia, 
Eriogonum  apricum  var.  apricum  and  E. 
apricum  var.  prostratum  as  category  1 
candidates.  In  our  February  28, 1996, 
combined  animal  and  plant  notice  of 
review  (61  FR  7596)^  we  discontinued 
the  designation  of  multiple  categories  of 
candidates,  and  only  former  category  1 
species  are  now  recognized  as 
candidates  for  listing  purposes.  We 
included  all  three  taxa  as  candidates  in 
that  notice. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  fincUngs 
on  pending  petitions  within  12  months 
of  their  receipt.  Under  section  2(b)(1)  of 
the  1982  amendments,  all  petitions 
pending  on  October  13, 1982,  are  treated 
as  having  been  newly  submitted  on  that 
date.  This  was  the  case  for 
Arctostaphylos  myrtifolia,  Eriogonum 
apricum  var.  apricum  and  E.  apricum 
var.  prostratum,  because  we  accepted 
the  1975  Smithsonian  report  as  a 
petition.  On  October  13, 1982,  we  found 
that  the  petitioned  listing  of  these 
species  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act.  We  published  a  notice  of  this 
finding  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  recycling 
the  petition,  pursuant  to  section 


4{b)(3)(C)(i)  of  the  Act.  We  reviewed  the 
finding  annually  in  October  of  1983 
through  1994. 

We  published  a  proposal  to  list 
Eriogonum  apricum  (inclusive  of  vars. 
apricum  and  prostratum]  as  endangered 
and  to  list  Arctostaphylos  myrtifolia  as 
threatened  on  June  25,  1997  (62  FR 
34188).  We  based  the  proposal  on 
information  supplied  by  reports  to  the 
CNDDB,  and  observations  and  reports 
by  numerous  botanists. 

Processing  of  this  final  rule  conforms 
with  our  Listing  Priority  Guidance  for 
Fiscal  Years  1998  and  1999.  published 
on  May  8, 1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings  giving  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants  (Lists);  second 
priority  (Tier  2)  to  processing  final  rules 
to  add  species  to  the  Lists,  processing 
proposed  rules  to  add  species  to  the 
Lists,  processing  administrative  findings 
on  petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
niunber  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  to  designate  critical 
habitat.  Processing  of  this  final  rule  is  a 
Tier  2  action. 

We  updated  this  rule  to  reflect  any 
changes  in  distribution,  status,  and 
threats  that  occurred  since  publication 
of  the  proposed  rule  and  to  incorporate 
information  obtained  during  the  public 
comment  period.  This  additional 
information  did  not  alter  our  decision  to 
list  the  two  species. 

Summary  of  Coimnents  and 
Recommendations 

In  the  proposed  rule  published  in  the 
June  25, 1997,  Federal  Register  (62  FR 
34188),  we  requested  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  closed  on  August  25, 
1997.  We  contacted  appropriate  State 
agencies,  county  and  city  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  and  requested  comments.  We 
published  a  newspaper  notice  in  the 
Calaveras  Enterprise  on  July  8, 1997,  the 
Calaveras  Prospect  and  Stockton  Record 
on  JiUy  10, 1997.  and  in  the  Amador 
Ledger  Dispatch  on  July  11, 1997,  which 
invited  general  public  comment. 

In  accordance  with  interagency  policy 
published  on  Jidy  1, 1994  (59  FR 
34270).  we  solicited  the  expert  opinions 
of  three  independent  and  appropriate 
specialists  regarding  pertinent  scientific 


or  commercial  data  and  assiunptions 
relating  to  the  taxonomy,  popidation 
status,  and  supportive  biological  and 
ecological  information  for  the  three 
proposed  plants. 

Only  one  of  the  three  requested 
reviewers  provided  comments.  This 
reviewer  supported  the  listing  of  both 
species  addressed  in  this  rule  and 
commented  specifically  on 
Arctostaphylos  myrtifolia.  The  reviewer 
wished  to  clarify  any  confusion  that 
readers  of  the  proposed  rule  may  have 
had  regarding  the  taxonomy  of  A. 
myrtifolia  given  the  numerous  name 
changes  since  1887.  The  reviewer 
emphasized  that  this  taxon  is  distinct 
and  cannot  be  confused  with  any  other 
manzanita.  The  numerous  name 
changes  stem  bom  differing  opinions 
among  botanists  regarding  the 
relationship  of  this  species  to  other 
Cahfomia  manzanitas. 

The  reviewer  stated  that 
Arctostaphylos  myrtifolia  is  adapted  to 
periodic  fire,  more  specifically,  fire 
recurring  probably  every  5  to  20  years. 
Recent  suppression  of  the  historic  fire 
firequency  has  facilitated  the 
establishment  of  fungal  pathogens 
contributing  to  the  demise  of  A. 
myrtifolia.  The  reviewer  emphasized 
that  the  species  could  face  serious 
decline  in  the  future  without  proper  fire 
management,  that  is,  controlled  burning 
during  the  appropriate  time  of  the  year 
and  imder  proper  climatic  conditions. 
We  incorporated  the  comments  of  the 
reviewer  into  the  "Siunmary  of  Factors 
Affecting  the  Species"  section  of  this 
rule. 

During  the  comment  period,  we 
received  comments  (i.e.,  letters,  phone 
calls,  and  facsimiles)  from  a  total  of  16 
individuals  or  agency  or  group 
representatives  concerning  the  proposed 
rule.  Some  people  submitted  more  than 
one  comment  to  us.  Seven  commenters 
supported  the  listing,  foiu  commenters 
opposed  the  listing,  and  five 
commenters  were  neutral.  One 
commenter  stated  his  willingness  to 
work  with  Amador  County,  larger 
landowners,  including  mine  operators, 
and  us  to  develop  a  habitat  conservation 
plan  for  the  long-term  benefit  of  both 
species.  We  organized  opposing 
comments  and  other  comments 
questioning  the  proposed  rule  into 
specific  issues.  We  summarized  these 
issues  and  our  response  to  each  as 
follows: 

Issue  1 :  Several  commenters 
questioned  the  adequacy  and 
completeness  of  the  scientific  evidence 
reported  in  the  proposed  rule. 
Commenters  stated  that  listing  the  two 
plants  was  prematiu%  due  to  the  lack  of 
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comprehensive  and  current  science  to 
support  the  listing. 

Service  Response:  \a  Accordance  with 
the  "Interagency  Cooperative  Policy  on 
InformatioD  Standards  under  the 
Endangered  Species  Act,"  published  in 
the  Federal  RegialeF  on  July  1, 1994  (59 
FR  34271),  we  impaztiAlly  review  all 
scientific  and  other  information  to 
ensure  that  any  information  used  to 
promulgate  a  regulation  to  add  a  species 
to  the  list  of  threatened  and  endangered 
species  is  reliable,  credible,  and 
represents  the  best  scientific  and 
commercial  data  available.  We  used 
information  received  fttim  the  CM3DB, 
knowledgeable  botanists,  and  from 
studies  specifically  directed  at  gathering 
information  on  distribution  and  threats 
to  the  species  addressed  in  this  final 
rule.  We  received  information  from 
Federal,  State,  and  local  agencies,  and 
consulted  professional  botanists  during 
the  preparation  of  the  proposed  rule.  We 
documented  destruction  and  loss  of 
habitat  and  extirpation  of  populations  of 
these  two  plants  from  a  variety  of 
causes.  We  sought  comments  on  the 
proposed  rule  from  Federal,  State,  and 
county  entities,  species  experts,  and 
other  individuals.  We  have  incorporated 
into  the  final  rule  all  substantive  new 
data  received  during  the  public 
comment  period.  Specific  information 
received  that  supports  listing  the  two 
plant  species  is  summarized  in  the 
"Simunary  of  Factors  Affecting  the 
Species"  section. 

Issue  2:  One  commenter  stated  that 
the  total  extent  of  known  populations  of 
Eriogonum  apricum  as  cited  in  the 
proposed  rule  is  incorrect.  This 
commenter  further  stated  that  there  are 
10  populations  of  E.  apricum  alone  at 
the  frish  Hill  project  site.  Two 
commenters  stated  that  several 
populations  of  E.  apricum  var.  apricum 
have  been  discovered  growing  in 
Sacramento  County,  several  miles  north 
of  the  city  of  lone,  along  the  Amador/ 
Sacramento  Coimty  line. 

Service  Response:  Neither  commenter 
provided  site-specific  information.  We 
are  aware  of  the  10  populations  oiE. 
apricum  at  the  Irish  Hill  project  site;  we 
referred  to  these  populations  in  the 
proposed  rule  as  one  qpcurrence  in  the 
"Discussion  of  the  Two  Species" 
section.  An  occurrence  may  have 
several  populations  within  it.  Because 
we  have  received  only  anecdotal  reports 
of  new  locations,  we  cannot  confirm  or 
refute  the  reports  of  E.  apricum  var. 
apricum  in  Sacramento  County.  The 
discovery  of  new  populations  of  E. 
apricum  var.  apricum  in  Sacramento 
County,  north  of  the  city  of  lone,  along 
the  Amador/Sacramento  County  line, 
however,  is  consistent  with  a  verified 


occurrence  of  this  species  within  1,060 
m  (3,280.8  ft)  of  the  Sacramento  Coimty 
line  northwest  of  the  city  of  Carbondale 
on  the  lone  Formation.  The  lone 
Formation  occurs  in  Sacramento  County 
within  the  general  vicinity  of  the 
repeated  sitting.  We  believe  that 
undocummited  populations  of  E. 
apricum  var.  apricum  likely  occur 
within  Sacramento  County,  but  given 
the  limited  amount  of  potential  habitat 
in  Sacramento  County,  we  do  not 
believe  that  these  potential  occurrences 
represent  a  significant  expansion  of  the 
overall  range  of  the  species,  or  that  they 
warnmt  a  change  in  die  status  of  the 
species. 

Issue  3:  Several  commenters  stated 
that  Eriogonum  apricum  vars.  apricum 
and  prostiatum  and  Arctostaphylos 
myrtifolia  are  not  restricted  to  "laterite" 
(containing  an  iron-rich  subsoil  layer) 
soils  as  presented  in  the  proposed  rule. 
In  addition,  several  commenters  stated 
that  the  proposed  rule  inaccurately 
stated  that  the  soil  on  which  the  two 
species  grow  was  developed  during  the 
Eocene. 

Service  Response:  We  received 
substantial  evidence  during  the 
comment  period  to  document  that 
Eriogonum  apricum  vars.  apricum  and 
prostratum  and  Arctostaphylos 
myrtifolia  occur  on  a  much  wider  range 
of  substrates  than  was  thought  at  the 
time  we  prepared  the  proposed  rule. 
However,  none  of  this  new  information 
contradicts  the  claim  that  all  three  taxa 
occur  predominantly  on  soils  developed 
on  various  strata  of  the  lone  Formation, 
or  that  the  plants  are  restricted  to  a 
narrow  range  in  western  Amador 
Coimty.  The  relationship  between 
substrate  and  the  distribution  of  these 
plants,  however  strong  the  correlation, 
is  not  the  reason  we  proposed  these 
plants  for  listing.  The  specific  threats 
these  taxa  face  are  identified  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section. 

Issue  4:  One  commenter  stated  that 
the  greatest  potential  threat  to 
Eriogonum  apricum  is  residential 
development.  The  commenter  further 
stated  that  well-planned  mining  with 
reclamation  plans  that  take  E.  apricum 
into  account  may  be  the  best  chance  for 
the  species'  survival.  Another 
conunenter  asserted  that  the  statement 
in  the  proposed  nUe  that  the  lone 
buckwheat  and  lone  manzanita  are 
imperiled  by  mining  is  an  inaccurate 
statement.  The  same  commenter  also 
noted,  however,  that  "because  of 
requirements  of  species  diversity  and 
percent  of  vegetative  cover  on  mined 
lands  disturbed  since  1976  .  .  .  lone 
manzanita  and  lone  buckwheat  are  not 


species  that  can  be  considered  in  new 
reclamation  plans." 

Service  Response:  We  agree  that 
residential  developmont  poses  a 
significant  long-term  threat  to  these 
species  given  the  substantial 
commercial  and  residential  groMrth  ai 
nearby  Sacramento.  However,  the  more 
immediate  threat  to  the  lone  buckwheat 
and  lone  manzanita  is  the  continued 
extraction  of  mineral  resources  from 
soils  that  support  these  species.  Ninety- 
five  percent  of  all  lands  that  support 
Eriogonum  apricum  and  Arctostaphylos 
myrtifolia  are  in  private  ownership 
subject  to  ongoing  and  future  mining 
activities.  Mining  operations  are  not 
required  under  State  law  to  include 
locally  native  plants  into  their 
reclamation  plans  if  these  species  are 
not  compatible  with  the  desired  land 
use  of  the  reclaimed  site  (e.g.,  grazing, 
water  storage,  or  intensive  agriciUture). 
For  a  more  detailed  description  of  the 
threats  these  species  face,  see  factors  A 
and  D  in  the  "Sununary  of  Factors 
Affecting  the  Species"  section. 

Issue  5:  A  few  commenters  stated  that 
there  are  good  opportunities  to 
reestablish  Arctostaphylos  myrtifolia  cm 
reclaimed  mining  areas  when  a  natural 
seed  source  occurs  nearby  or  through 
the  spreading  of  seeds  by  mine 
operators. 

Service  Response:  We  are  unaware  of 
any  studies  that  dociunent  successful 
long-term  reestablishment  of 
Arctostaphylos  myrtifolia  populations 
on  reclaimed  mining  areas.  Mining 
operations  in  the  lone  area  typically 
remove  the  kaolinitic  clay  minerals  and 
quartz  sand  that  the  species  requires  for 
long-term  viability.  Arctostaphylos 
myrtifolia  has  been  shown  to  reestablish 
on  fire  breaks  and  similar  situations 
where  the  original  substrate  was  not 
removed,  and  plants  have  also 
established  on  waste  rock  piles.  We  are 
not  aware  of  any  scientific  studies  on 
the  success  of  transplanting  or  seeding 
the  plants  under  field  conditions. 
Moreover,  the  long-term  viability  of  the 
plants  which  have  established  on 
disturbed  areas  is  unknown.  Attempts  to 
grow  both  Eriogonum  apricum  and 
Arctostaphylos  myrtifolia  off  of  their 
specialized  substrate  have  been 
imsuccessful.  Transplanted  seedlings  of 
E.  apricum  grew  for  only  about  3  years 
before  dying.  Arctostaphylos  myrtifolia 
seedlings  have  survived  only  about  10 
years  (Roger  Raiche,  Horticulturalist, 
Univ.  of  California  Botanical  Garden, 
Berkeley,  in  litt.  1997).  For  a  more 
complete  discussion  on  this  topic, 
please  see  factors  D  and  E  in  the 
"Smnmary  of  Factors  Affecting  the 
Species"  section. 
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Issue  6:  Two  commenters  stated  that 
there  are  adequate  regulatory 
mechanisms  to  protect  Eriogonum 
apricum  vars.  apricum  and  prostratum 
and  Arctostaphylos  myrtifolia.  These 
commenters  believe  that,  through 
compliance  with  the  California  Siuface 
Mining  and  Reclamation  Act  (SMARA) 
and  the  California  Environmental 
Quality  Act  (CEQA),  Amador  County 
has  created  ordinances  and  permitting 
procedines  that  adequately  protect  these 
species. 

Service  Response:  We  believe  that  the 
existing  regulatory  mechanisms 
provided  in  the  State,  local,  and  county 
regulations  are  inadequate  to  protect 
these  three  plants.  Both  CEQA  and 
SMARA  can  allow  the  destruction  of 
these  three  plant  taxa  without  adequate 
mitigation  or  avoidance.  For  a  complete 
discussion  on  this  topic,  see  factor  D  in 
the  "Smnmary  of  Factors  Affecting  the 
Species"  section  and  the  "Available 
Conservation  Measures"  section. 

Issue  7:  One  commenter  stated  that 
listing  will  inevitably  move  private 
property  into  government  ownership. 
Another  commenter  questioned  what 
sorts  of  activities  could  continue  on 
private  land  should  these  species  be 
formally  listed. 

Service  Response:  The  Act  does  not 
restrict  the  damage  or  destruction  of 
listed  plants  due  to  otherwise  lawful 
private  activities  on  private  land  beyond 
any  level  of  protection  that  may  be 
provided  under  State  law.  Listing  the 
two  species  as  threatened  or  endangered 
will  not  regulate  mining  or  land  clearing 
for  fanning,  grazing,  or  fire  protection 
on  private  land  with  no  Federal 
involvement.  Other  activities  that  do  not 
violate  the  taking  prohibitions  of  section 
9(a)(2)  of  the  Act,  along  with  prohibited 
activities,  are  discussed  further  in  the 
"Available  Conservation  Measures" 
section.  Those  populations  of  plant 
species  that  occin  on  Federal  lands  may 
or  may  not  be  affected  by  some  human 
activities.  If  a  Federal  agency  makes  the 
determination  that  an  activity  may  affect 
a  population  of  a  listed  plant  species, 
the  Federal  agency  is  required  to  consult 
with  us  on  the  effects  of  the  proposed 
action. 

Issue  &:  One  commenter  questioned 
how  landowners  will  know  if  their  land 
uses  will  affect  the  three  plants  if 
critical  habitat  is  not  designated. 

Service  Response:  The  public  has 
access  to  general  locational  information 
on  all  three  of  these  plants  through  the 
CNDDB.  In  addition,  individuals 
owning  land  in  these  counties  who 
believe  that  their  actions  or  activities 
may  resiUt  in  harm  to  one  of  these 
plants  may,  if  they  desire  to  help 
conserve  diese  species,  contact  us  for 


technical  assistance.  We  seek 
cooperation  with  private  landowners  on 
surveys  or  other  conservation  efforts. 
The  complete  file  for  this  rule  is 
available  for  public  inspection,  and  does 
contain  general  information  about 
where  the  species  occur.  We  are  alwajrs 
willing  to  assist  the  public  in  matters 
aimed  at  protecting  sensitive  species. 
See  the  "Critical  Habitat"  section  for 
further  discussion  of  our  decision  not  to 
designate  critical  habitat  for  these 
species. 

Issue  9:  One  commenter  inquired 
whether  private  landowners  would  be 
allowed  to  participate  in  the 
development  of  a  recovery  plan  for 
these  species. 

Service  Response:  The  recovery 
planning  process  will  involve  species 
experts,  scientists,  and  interested 
members  of  the  public  in  accordance 
with  the  interagency  policy  on  recovery 
plans  under  the  Act,  published  on  July 
1, 1994  (59  FR  34272).  The  information 
and  public  education  needs,for 
successful  recovery  of  these  species  are 
many,  and  we  will  address  these  needs 
in  the  recovery  plan. 

Issue  10:  One  commenter  stated  that 
the  proposed  rule  should  be  withdrawn 
because  we  lack  the  authority  under  the 
Conunerce  Clause  of  the  Constitution  to 
regulate  species  that  are  found  solely  in 
one  State  and  are  neither  harvested  for 
commercial  purposes  nor  transported 
across  state  lines. 

Service  Response:  A  recent  decision 
in  the  United  States  Coiul  of  Appeals 
for  the  District  of  Coliunbia  Circuit 
{National  Association  of  Homebuilders 
V.  Babbitt,  130  F.  3d  1041,  D.C.  Cir. 
1997)  makes  it  clear  in  its  application  of 
the  test  used  in  the  United  States 
Supreme  Court  case.  United  States  v. 
Lopez,  514  U.S.  549  (1995),  that 
regulation  of  species  limited  to  one 
State  under  the  Act  is  within  Congress' 
commerce  clause  power.  On  June  22, 
1998,  the  Supreme  Court  declined  to 
accept  an  appeal  of  this  case  (118  S.  Ct. 
2340  1998).  Therefore,  our  application 
of  the  Act  to  Arctostaphylos  myrtifolia 
and  Eriogonum  apricum  is 
constitutional. 

Summary  of  Factors  AjGfecting  the 
Species 

After  a  thorough  review  and  » 

consideration  of  all  information 
available,  we  have  determined  that 
Arctostaphylos  myrtifolia  should  be 
classified  as  a  threatened  species  and 
Eriogonum  apricum  (inclusive  of  vars. 
apricum  and  prostratum)  should  be 
classified  as  an  endangered  species.  We 
followed  the  procedures  found  at 
section  4(a)(1)  of  the  Act  and  regulations 
(50  CFR  part  424)  implementing  the 


listing  provisions  of  the  Act.  A  species 
may  be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(aKl)' 
These  factors  and  their  application  to 
Arctostaphylos  myrtifolia  C.  Parry  (lone 
manzanita)  and  Eriogonum  apricum  J. 
Howell  (inclusive  of  vars.  apricum  and 
prostratum  R.  Myatt)  (lone  buckwheat) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification'  or 
Curtailment  of  Their  Habitat  or  Range 

Nearly  all  populations  of  both  plant 
species  occur  on  private  or  non-Federal 
land.  The  primary  threat  facing  both 
species  i$  the  ongoing  and  threatened 
destruction  and  modification  of  their 
habitat  by  mining  for  silica  sand,  clay, 
hgnite,  common  sand  and  gravel;  and 
reclamation  of  mined  lands  involving 
establishment  of  vegetation  with  which 
these  species  cannot  co-exist.  A  lesser 
degree  of  threat  is  posed  by  commercial 
or  residential  development,  clearing  for 
agriculture  and  fire  protection,  and 
continued  erosion  due  to  previous 
fireline  construction  and  driver  training 
for  California  Department  of  Forestry 
and  Fire  Protection  (CDFFP)  employees. 

The  habitat  of  Arctostaphylos 
myrtifolia  and  Eriogonum  apricum 
occurs  in  areas  that  contain  valuable 
minerals.  Clay  mining  began  in  the  lone 
area  aroimd  1860.  Since  &at  time,  the 
lone  area  has  produced  about  a  third  of 
the  fire  clay  in  California  (Chapman  and 
Bishop  1975).  Lignite,  a  low-grade  coal, 
also  has  been  mined  in  the  lone  area 
since  the  early  1860s,  initially  for  fuel, 
but  more  recenUy  for  wax  used  for 
industrial  purposes.  Chapman  and 
Bishop  (1975)  reported  the  lone  lignites 
were  the  only  lignites  used 
commercially  in  the  United  States  in  the 
production  of  a  specialized  wax 
(montan  wax).  Quartz  sand  used  in 
making  glass  containers,  and  laterite 
used  for  making  cement  also  are 
commercially  mined  in  the  lone  area 
(Chapman  and  Bishop  1975).  Common 
sands  and  gravels  are  also  mined  for 
various  uses.  Mining  of  all  of  these 
deposits  has  resulted  in  the  direct 
removal  of  habitat  for  both  plant  species 
(Wood  and  Parker  1988;  V.  Thomas 
Parker,  Professor  of  Biology,  San 
Francisco  State  University,  in  lift.  1994; 
M.  Wood,  in  litt.  1994).  Strip  mining  of 
silica  for  glass  and  clay  for  ceramics  and 
industrial  filters  has  extirpated  (caused 
extinction  of)  populations  oi  A. 
myrtifolia  north  and  south  of  Highway 
88  (Roof  1982). 

By  1982,  a  significant  amo^mt  of 
habitat  already  had  been  lost  (Roof 
1982,  Stebbins  1993;  M.  Wood,  in  litt. 
1994).  The  exact  amount  of  habitat  loss 
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to  date  cannot  be  quantified  because 
much  information  regarding  the  total 
mineral  production  as  well  as  the  total 
acreage  of  land  newly  disturbed  by  a 
mining  operation  is  proprietary  (M. 
Showers,  pers.  comm.  1994).  Fifteen 
active  surrace  mines  on  private  land 
near  lone  continue  to  remove  the  habitat 
of  both  plants;  approved  reclamation 
plans  identify  siirface  removal  of  greater 
than  1.400  ha  {3.500  ac)  (CDFG  1991, 
Mining  Reports  1976-1993;  V.T.  Parker, 
in  litt.  1994;  M.  Wood,  in  litt.  1994). 
Based  on  an  estimate  derived  from 
mining  reports  on  file  at  California 
Department  of  Geology  and  Mines,  over 
half  of  the  lone  chaparral  habitat, 
numerous  stands  of  Arctostaphylos 
myrtifolia,  and  most  of  the  occurrences 
of  Eriogonum  apricum  occur  within 
areas  that  will  be  impacted  by  the  15 
mines  (Mining  Reports  1976-1993). 
Mining  has  eliminated  several 
populations  of  A.  myrtifolia  south  of 
lone  since  1990  (V.T.  Parker,  in  litt. 
1994).  If  approved,  the  East  Lambert 
Project,  a  proposed  open  pit  to  mine 
clay,  lignite,  and  silica,  would  remove 
part  of  a  population  of  A.  myrtifolia. 
Clay  mining  threatens  one  of  the  two 
remaining  occurrences  of  E.  apricum 
var.  prostratum  (CDFG  1991).  The 
second  occurrence  is  not  protected  and 
potentially  could  be  mined  (CDFG 
1991).  Most  of  the  nine  occurrences  of 
E.  apricum  var.  apricum  occur  on 
private  land  that  is  not  protected  and 
could  be  mined. 

As  discussed  in  factor  D  of  this 
section,  mining  results  in  conversion  of 
former  habitat  to  rangeland,  pasture, 
and  other  a^cultural  uses;  landowners 
do  not  restore  the  original  plant 
community  that  was  lost  when  the  area 
was  mined.  Additionally,  once  the  area 
is  mined,  the  specialized  substrate 
required  by  the  plants  may  no  longer  be 
present.  This  type  of  disturbance 
permanently  precludes  restoration  of 
habitat  suitable  iar  Arctostaphylos 
myrtifolia  and  Eriogonum  apricum.  To  a 
lesser  extent,  land  conversion  to  grazing 
and  agriculture  also  has  degraded  or 
destroyed  the  habitat  for  these  plants 
(Wood  and  Parker  1988;  V.T.  Parker,  in 
litt.  1994;  M.  Wood,  in  litt.  1994).  Both 
activities  continue  to  pose  threats  to  the 
habitat  of  the  subject  plant  taxa. 

Commercial  and  residential 
development  also  threatens  the  habitat 
oi  Ardtostaphylos  myrtifolia.  In  1993,  a 
43  ha  (106  ac)  parcel  in  the  city  of  lone 
reported  to  have  A.  myrtifolia  was 
cleared,  presumably  to  facihtate  future 
development  (Randy  L.  Johnsen,  lone 
City  Administrator,  in  litt.  1994).  The 
Amador  County  master  plan  has  zoned 
an  area  in  the  northern  lone  chaparral 
near  Carbondale  for  industrial  uses. 


This  area  of  about  75  ha  (185  ac)  is 
proposed  to  be  developed  over  the  next 
10  years  (Ron  Mittlebnmn,  Amador 
Council  of  Economic  Development, 
pers.  conun.  1994).  Zoning  for  most 
lands  outside  the  city  of  lone  permits  a 
density  of  one  house  on  16  ha  (40  ac) 
(Gary  Clark,  Amador  Coxinty  Planning 
Department,  in  litt.  1994).  Habitat  loss 
and  degradation  outside  the  city  of  lone 
results  from  development  of  small 
ranchettes  and  associated  clearing  for 
fire  protection,  pastures,  buildings,  and 
infrastructiire  (G.  Clark,  in  litt.  1994). 
Clearing  destroys  individual  plants  of 
both  species  and  fragments  and 
degrades  the  remaining  habitat. 

Mining  operations,  land  clearing  for 
agricultiu^,  and  commercial  and 
residential  development,  have 
fragmented  and  ccmtinue  to  fragment 
and  isolate  the  habitat  of  Arctostaphylos 
myrtifolia  in  Amador  County.  Habitat 
fragmentation  may  disrupt  natxiral 
ecosystem  processes  by  changing,  the 
amount  of  incoming  solar  radiation, 
water,  wind,  and/or  nutrients  (Saunders 
et  al.  1991),  and  further  exacerbates  the 
impacts  of  mining,  off-road  vehicle  use, 
and  other  human  activities.      

Training  activities  by  the  CDFFP 
caused  the  degradation  of  the 
population  of  Arctostaphylos  myrtifolia 
occiuring  on  the  BLM  lone  Manzanita 
ACEC.  Building  firelines  and 
conducting  driver  training  courses 
residted  in  a  criss-crossing  of  roads  and 
trails  within  the  ACEC  that  reduced  and 
fragmented  the  habitat  (BLM  1989). 
Although  these  practices  were 
discontinued  in  1991,  the  roads  have 
not  revegetated  natiirally,  and  continued 
erosion  of  the  roads  and  adjacent  habitat 
remains  a  concern  (E.  Bollinger,  in  litt. 
1994).  The  BLM  has  requested  o\u 
technical  assistance  regarding  the 
restoration  of  A.  myrtifolia  to  the  ACEC 
(E.  Bollinger,  in  litt.  1994). 

B.  OverutilizaUon  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  currently 
known  to  be  a  factor  for  the  two  plants. 
However,  increased  publicity  from  the 
proposed  and  final  listing  rules  may 
resiilt  in  unrestricted  collecting  of 
Eriogonum  apricum  for  scientific  or 
horticultural  piuposes  or  excessive 
visits  (and  possibly  trampling)  by 
individuals  interested  in  seeing  rare 
plants. 

C.  Disease  or  Predation 

Livestock  graze  where  one  population 
of  Eriogonum  apricum  var.  prostratum 
occurs,  but  grazing  is  not  considered  as 
harmful  (CNDDB  1997).  An  unidentified 
fungal  pathogen  has  caused  major  die- 


back  of  partial  or  entire  stands  of 
Arctostaphylos  myrtifolia  throughout  its 
range  (Wood  and  Parker  1988;  M.  Wood, 
in  litt.  1994).  The  majority  of 
populations  of  A.  myrtifolia  show  signs 
of  die-back.  The  fungal  disease  is  a 
serious  problem  for  die  populations 
south  of  lone  (M.  Wood,  pers.  comm. 
1994).  Stands  along  Highway  88  that 
were  healthy  a  few  years  ago  are 
apparently  being  killed  with  little 
evidence  of  seedling  regeneration  (Neil 
Havlik,  Solano  Coimty  Farmland  and 
Open  Space  Foundation,  pers.  comm. 
1994).  The  fungal  problems  are  clearly 
due  to  senescence  (extreme  aging)  of 
older  individuals  and  pathogen  loads 
that  build  up  with  crowding  and 
accumulation  of  organic  debris  due  to 
fire  suppression  (R.  Raiche,  iiylitt. 
1997).  To  learn  more  about  the 
management  needs  of  A.  myrtifolia. 
Wood  and  Parker  conducted  a  series  of 
controlled  bums  to  test  the  regeneration 
of  stands  that  had  no,  partial,  and 
complete  die-back.  Stands  that  the 
fungus  completely  killed  before  burning 
did  not  regenerate.  Healthy  and  partially 
affected  stands  regenerated,  but  study 
result^  did  not  determine  whether  this 
regene^tion  will  result  in  healthy 
stands  (M.  Wood,  in  litt.  1994). 

D.  The  Inadequacy  of  Existing 
Begfilatory  h4echanisms 

Eriogonum  apricum  vars.  apricum 
and  prostratum  are  listed  as  endangered 
imder  the  California  Endangered 
Species  Act  (CESA)  (chapter  1.5  section 
2050  et  seq.  of  the  California  Fish  and 
Game  Code  and  Title  14  California  Code 
of  Regulations  670.2).  Individuals  are 
required  to  obtain  a  management 
authorization  ftom  CDFG  to  possess  or 
"take"  a  listed  species  under  the  CESA. 
Although  the  "take"  of  State-listed 
plants  is  prohibited  (California  Native 
Plant  Protection  Act,  chapter  10  sec. 
1908  and  CESA.  chapter  1.5  sec.  2080), 
State  law  exempts  the  taking  of  such 
plants  via  habitat  modification  or  land 
use  changes  by  the  owner.  This  State 
law  does  not  necessarily  prohibit 
activities  that  could  extirpate  this 
species.  After  CDFG  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
requires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (Native  Plant 
Protection  Act,  chapter  10  sec.  1913). 
Ten  days  may  not  allow  adequate  time 
for  agencies  to  coordinate  the  salvage  of 
the  plants.  Moreover,  salvage  is  an 
outdated  and  biologically  inappropriate 
mitigation  that  is  inconsistent  with 
measures  implemented  through  section 
7  of  the  Act.  California  Senate  Bill  879, 
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passed  in  1997  and  effective  January  1, 
1998,  requires  individuals  to  obtain  a 
section  2081(b)  permit  from  CDFG  to 
take  a  listed  species  incidental  to 
otherwise  lawful  activities,  and  requires 
full  mitigation  of  all  impacts  and 
successful  implementation  of  all 
measiu^s  feasible.  The  ability  of  these 
requirements  to  protect  species  has  not 
been  tested,  and  we  will  need  several 
years  to  evaluate  their  effectiveness  in 
conserving  species. 

The  California  Environmental  Quality 
Act  of  the  California  Public  Resoiuces 
Code  (chapter  2  sec.  21050  et  seq.) 
requires  a  full  disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jiuisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  guidelines,  now  imdergoing 
amendment,  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  are  given  the  same 
protection  as  species  officially  listed 
under  the  State  or  Federal  governments. 
Once  significant  effects  are  identified, 
the  lead  agency  has  the  option  of 
requiring  mitigation  for  effects  through 
changes  in  the  project  or  deciding  that 
overriding  considerations  make 
mitigation  infeasible.  In  the  latter  case, 
the  State  may  approve  projects  that 
cause  significant  environmental 
damage,  such  as  the  destruction  of 
State-listed  endangered  species.  The 
protection  olEriogonum  apricum  var. 
apricum,  E.  apricum  var.  prostratum, 
and  Arctostaphylos  myrtifolia  imder 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  lead  agency. 

Section  21080(b)  of  CEQA  allows 
certain  projects  to  be  exempted  from  the 
CEQA  process.  The  State  may  approve 
or  carry  out  ministerial  projects,  those 
projects  that  the  public  agency  must 
approve  after  the  applicant  shows 
compliance  with  certain  legal 
requirements,  without  undertaking 
CEQA  review.  Examples  of  ministerial 
projects  include  final  subdivision  map 
approval  and  most  building  permits 
(Bass  and  Herson  1994).  In  addition, 
recent  proposed  revisions  to  CEQA 
guidelines,  if  made  final,  may  weaken 
protection  for  threatened,  endangered, 
and  other  sensitive  species. 

The  California  Surface  and  Mining 
Reclamation  Act  (SMARA)  of  1975 
(California  Public  Resoiuces  Code 


chapter  9  sec.  2710  et  seg.)  requires 
preventing  or  minimizing  adverse 
environmental  effects  and  reclaiming 
mined  lands  to  a  useable  condition  that 
is  readily  adaptable  for  alternative  land 
uses.  Although  SMARA  requires 
reclamation  for  mining  activities,  the 
standards  for  reclamation  and  the 
success  of  any  revegetation  is  judged  on 
the  approved  end  use  of  the  land. 
Approved  examples  of  these  end  uses 
for  mining  activities  within  the  lone 
area  include  water  storage  for  irrigation, 
grazing,  rangeland,  seedLig  with  grasses 
for  pasture,  and  intensive  agriciUtiu'e 
(Mining  Reports  1976-1993).  SMARA 
does  not  require  replacement  of  the 
same  vegetation  type,  species,  or 
percentage  of  vegetation  cover  as  the 
habitat  that  is  lost.  No  approved  mining 
reclamation  plans  included  measiues  to 
attempt  restoration  of  either 
Arctostaphylos  myrtifolia  or  Eriogonum 
apricum  or  the  lone  chaparral  plant 
community,  although  one  plan 
indicated  an  intention  to  allow  A. 
myrtifolia,  known  to  occur  on  the  site, 
to  re-establish  itself  (Mining  Reports 
1976-1993).  We  received  a  description 
of  a  reclamation  project  during  the 
public  conunent  period  on  the  proposed 
rule  (Mike  Kizer,  lone  Minerals  & 
Refractories,  in  lift.  1997).  An  area 
previously  stripped  of  all  soil, 
vegetation,  and  overburden  is  contoured 
to  a  3:1  slope.  All  vegetation  growing  on 
another  area  where  A.  myrtifolia  is 
growing  is  crushed  with  a  bulldozer. 
The  crushed  vegetation  and  soil  is 
scraped  and  spread  directly  on  the 
newly  established  slope.  The  site  is  then 
seeded  with  a  mixture  of  non-native 
legumes  and  grasses  and  fertilized  and 
limed.  Mulch  is  then  applied  for  erosion 
control.  Based  on  this  description  of 
what  is  presumably  a  typical 
reclamation  project,  we  maintain  that 
land  reclamation  under  SMARA 
establishes  only  a  goal  of  revegetation  of 
the  site  without  regard  to  the  oriranal 
species  composition  and  structiue,  not 
restoration  of  the  original  plant 
community  that  was  lost  when  the  area 
was  mined.  Even  though  such  efforts 
may  result  in  the  reestablishment  of  A. 
myrtifolia  on  reclaimed  sites,  they  are 
inadequate  to  meet  the  purpose  of  the 
Act,  as  stated  in  section  2(b),  to 
"provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved."  Moreover,  SMARA 
does  not  apply  to  many  activities, 
including  the  prospecting  or  extraction 
of  minerals  for  commercial  purposes,  or 
the  removal  of  material  that  lies  above 
or  between  natural  mineral  deposits  in 
amounts  less  than  764.6  cubic  m  (1,000 


cubic  yards)  in  any  location  of  0.4  ha  (1 
ac)  or  less. 

In  addition,  SMARA  is  also 
inadequate  for  protection  of  these 
species  because  reclamation  plans  are 
required  to  be  submitted  only  for 
operations  conducted  after  January  1 , 
1976.  Surface  mining  operations  that 
were  permitted  or  authorized  prior  to 
January  1, 1976,  are  not  required  to 
submit  reclamation  plans  as  long  as  no 
substantial  changes  are  made  in  their 
operation.  The  lead  agency  is 
responsible  for  determining  what 
constitutes  a  substantial  change  in 
operation. 

Although  the  city  of  lone  General  Plan 
and  the  Environmental  Impact  Report  of 
the  Banks  annexation  to  the  city  of  lone 
includes  the  protection  of 
Arctostaphylos  myrtifolia  and 
Eriogonum  apricum  as  a  goal,  the  City 
has  no  regulatory  mechanism  to  stop 
land  clearing  and/or  preserve  natxual 
habitat  (R.  Johnsen,  in  litt.  1994).  The 
Coxmty  of  Amador  has  taken  steps 
toward  protecting  rare  plants  that  grow 
along  lone  area  roadsides  through  the 
designation  of  surveyed  sites  as 
Environmentally  Sensitive  Areas.  The 
California  Department  of  Transportation 
(Caltrans)  has  also  designated  a  segment 
of  State  Route  88  near  lone  as  a 
Botanical  Management  Area  (Hartwell 
1997).  Caltrans  manages  this  segment  to 
encourage  regrowth  of  native  plants  that 
grow  on  the  highway  right-of-way 
(Hartwell  1997). 

Two  preserves  support  occurrences  of 
Arctostaphylos  myrtifolia  and 
Eriogonum  apricum  var.  apricum.  The 
Apricum  Hill  Ecological  Reserve, 
managed  by  the  CDFG,  is  about  15.2  ha 
(37.5  ac).  The  lone  Manzanita  ACEC, 
managed  by  BLM,  covers  35  ha  (86  ac). 
Both  preserves  provide  some  protection 
of  three  occurrences  of  A.  myrtifolia  and 
one  occurrence  of  E.  apricum  var. 
apricum;  however,  they  are  small  sites 
and  subject  to  edge  effects  such  as 
shading  by  taller  shrubs  or  competition 
with  invasive  vegetation  (see  factors  A 
and  E  of  this  section  for  more  detail). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  effects  on  Arctostaphylos 
myrtifolia  of  changing  the  frequency  of 
occurrence  of  fire  have  not  been  well- 
studied.  Arctostaphylos  myrtifolia  lacks 
the  ability  to  crown  sprout  and  is  killed 
outright  by  fire.  It  must,  therefore, 
reproduce  by  seed.  Roof  (1982)  and 
Woodward  {in  litt.  1994)  reported 
abundant  post-fire  seed  gernunation. 
Woodward  also  reported  successful 
reestablishment  of  the  species  on 
ground  scraped  by  tractors  diuing  a  fire 
suppression  operation.  The  response  of 
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A.  myrtifolia  to  fire  appears,  however,  to 
be  irregular  and  unpredictable  (Wood 
and  Parker  1988). 

Wood  reports  fire  suppression  results 
in  stand  die-off  without  regeneration 
(M.  Wood,  in  litt.  1994).  Scientists  have 
observed  mature  individuals  in  well- 
established,  undistiirbed  natural  stands 
die.  The  species  appears  to  have  a  low 
regenerative  potential  in  closed  stands 
(Wood  and  Parker  1988).  Individual 
plants  are  thought  to  live  not  much 
longer  than  50  years  (Gankin  and  Major 
1964).  Individuals  maintained  in 
cultivation  for  many  years  have  died 
suddenly  for  no  apparent  reason  (S. 
Edwards,  cited  in  Wood  and  Parker 
1988). 

Fire,  therefore,  appears  to  be 
necessary  for  the  long-term  maintenance 
of  the  lone  chaparral  community. 
Controlled  burning  may  be  a  viable 
means  of  ensiuing  adequate 
reproduction  of  Arctostaphylos 
myrtifolia,  or  perhaps  even  controlling 
or  preventing  loss  due  to  the  fungal 
pathogen  (V.T.  Parker,  in  litt.  1994;  M. 
Wood,  in  litt.  1994).  Field  observations 
and  controlled  experiments  to  date, 
however,  suggest  exercising  caution  in 
the  use  of  fire  until  the  reasons  for  the 
variability  in  the  response  of  A. 
myrtifolia  are  better  understood. 
Progress  toward  better  understanding  of 
the  response  of  i4.  myrtifolia  to  fire  was 
thwarted  when  long  term  study  sites 
established  to  study  this  response  were 
graded  and  cleared  by  the  landowner 
(V.T.  Parker,  in  litt.  1994;  M.  Wood,  in 
litt.  1994). 

Reestablishment  on  mined  areas  may 
be  difficult  for  the  lone  chaparral  plant 
community  in  general,  and  for 
Arctostaphylos  myrtifolia  in  particular, 
due  to  a  lack  of  the  required  specialized 
substrate  and  an  absence  of  proven 
propagation  methods  (E.  Bollinger,  in 
litt.  1994).  Researchers  have  attempted  a 
variety  of  germination  and  seed  bank 
experiments  on  A.  myrtifolia  without 
success  (Wood  and  Parker  1988).  Others 
have  also  attempted  to  cultivate  the 
species  with  litde  or  no  success  (R. 
Gankin.  cited  in  Wood  and  Parker 
1988).  Although  the  plant  has  a  limited 
capacity  to  root  from  its  lower  branches. 
Roof  (1982)  reported  that  he  was 
unaware  of  even  a  single  plant  that  had 
been  grown  or  cultivated  from  a  rooted 
branch.  The  only  report  of  successful 
cultivation  indicates  that  the  plant 
requires  high  soil-acidity  and  heavy 
supplements  of  soluble  aluminum  (Roof 
1982). 

Throughout  its  range,  on  habitat  edges 
where  better  soil  development  occurs, 
Arctostaphylos  myrtifolia  is  being  out- 
competed  by  other  native  vegetation  (M. 
Wood,  pers.  comm.  1994;  R.  Woodward, 


in  litt.  1994).  Arctostaphylos  viscida 
(white-leaf  manzanita),  a  more  rapidly 
growing,  taller  manzanita,  encroaches 
along  the  edge  of  stands  oiA.  myrtifolia. 
Arctostaphylos  myrtifolia  is  eliminated 
when  A.  viscida  grows  tall  enough  to 
shade  it  (M.  Wood,  pers.  conun.  1994; 
R.  Woodward,  in  litt.  1994).  This  is  not 
likely  to  be  a  significant  threat  to  the 
species,  however,  because  most  stands 
occur  on  substrates  from  which  taller 
shrubs  are  excluded. 

As  discussed  in  factor  A,  habitat 
fragmentation  may  alter  the  physical 
environment.  Plant  species  may 
disappear  from  chaparral  fragments  that 
are  from  10  to  100  ha  (24.7  to  247  ac) 
in  size  due  to  persistent  disturbance  and 
potentially  due  to  change  in  fire 
frequency  (Soule  et  al.  1992).  In 
addition,  habitat  fragmentation 
increases  the  risks  of  extinction  due  to 
random  environmental,  demographic,  or 
genetic  events  (Soule  et  al.  1992).  The 
two,  small,  isolated  populations  of 
Eriogonum  apricum  var.  prostratum, 
makes  random  extinction  more  likely. 
Chance  events,  such  as  disease 
outbreaks,  reproductive  failure, 
extended  drought,  landslides,  or  a 
combination  of  several  such  events, 
could  destroy  part  of  a  single  population 
or  entire  populations.  A  local 
catasfrophe  also  could  decrease  a 
population  to  so  few  individuals  that 
the  risk  of  extirpation  due  to  genetic  and 
demographic  problems  inherent  to  small 
populations  would  increase. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  futiire  threats  faced  by  these  species 
in  making  this  final  determination. 
Eriogonum  apricum  (inclusive  of  vars. 
apricum  and  prostratum)  is  verified 
from  11  occurrences  on  approximately 
4.4  ha  (11  ac)  in  Amador  County. 
California.  The  species  is  endangered  by 
mining,  clearing  of  vegetation  for 
agriculture  and  for  fire  protection, 
inadequate  regulatory  mechanisms, 
habitat  fragmentation,  residential  and 
commercial  development,  ongoing 
erosion,  and  random  events.  Eriogonum 
apricum  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  and  the  preferred  action  is, 
therefore,  to  list  it  as  endangered. 
Arctostaphylos  myrtifolia  is  reported 
from  17  sites,  and  estimated  to  occur  in 
a  total  of  about  100  stands  covering 
about  404.7  ha  (1,000  ac)  in  Amador 
County,  with  a  few  occurrences  in 
Calaveras  County.  It  is  threatened  by 
mining,  disease,  clearing  of  vegetation 
for  agriculture  and  for  &e  protection, 
inadequate  regulatory  mechanisms, 
habitat  fragmentation,  increased 
residential  development,  and  changes  in 


fire  frequency.  Although  A.  myrtifolia 
faces  many  of  the  same  threats  as  E. 
apricum,  die  significantly  wider  range 
and  greater  number  of  populations  and 
individuals  of  A.  myrtifolia  moderate 
the  threats.  Thus,  A.  myrtifolia  is  not 
now  in  danger  of  extinction  throughout 
a  significant  portion  of  its  range,  as  is  E. 
apricum,  but  is  likely  to  become 
endangered  within  the  foreseeable 
futiire.  Therefore,  the  preferred  action  is 
to  list  A.  myrtifolia  as  threatened. 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as:  (i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographiced  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  it  is  defined 
in  section  3(3)  of  the  Act,  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regiilations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  regulations  (50  CFR 
424.12(a)(2l)  state  that  designation  of 
critical  habitat  is  not  determinable  when 
one  or  both  of  the  following  situations 
exist — (1)  information  sufficient  to 
perform  required  analysis  of  the  impacts 
of  the  designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat.  The  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

We  find  that  designation  of  critical 
habitat  is  not  prudent  for 
Arctostaphylos  myrtifolia  and 
Eriogonum  apricum,  because  of 
increased  degree  of  threat  to  each 
species  and  lack  of  benefit.  The 
detriment  to  the  species  outweighs  any 
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benefit  that  such  designation  may 
provide.  The  reasons  for  not  designating 
critical  habitat  for  these  species  is 
discussed  below. 

All  three  occurrences  of 
Arctostaphylos  myrtifolia  on  Federal 
lands  are  managed  by  the  BLM;  one  of 
these  occurrences  lies  within  the  lone 
Manzanita  ACEC.  On  Federal  lands, 
modification  of  occupied  habitat  by  any 
action  authorized  by  the  BLM  is 
unlikely  to  occur  without  consultation 
imder  section  7  of  the  Act  because  BLM 
managers  are  well-aware  of  the  presence 
and  locations  of  A.  myrtifolia  (BLM 
1989;  E.  Bollinger,  in  litt.  1994). 
Establishment  of  the  ACEC  indicates 
that  the  BLM  will  give  the  protection  of 
the  rare  plant  commimity  on  this  parcel 
the  highest  priority  in  all  management 
decisions  (E.  Bollinger,  in  litt.  1994). 
The  BLM  prohibits  grazing  in  the  ACEC, 
and  has  implemented  erosion  control 
measures  on  an  off-road  vehicle  course 
previously  used  by  CDFFP.  In  addition, 
the  BLM  has  functionally  withdrawn 
the  ACEC  and  other  habitats  known  to 
be  occupied  by  the  species  from  mineral 
entry  (E.  Bollinger,  in  litt.  1994;  Al 
Franklin,  Botanist,  BLM,  Folsom 
Resource  Area,  pers.  comm.  1998)  and 
has  developed  a  management  plan  for 
the  ACEC  (BLM  1989).  The  BLM  has 
also  authorized  experimental 
transplantation  studies  on  the  ACEC 
(Garland  1997).  We  believe,  therefore, 
that  designation  of  critical  habitat  on 
Federal  land  would  confer  no  additional 
benefit  to  the  species  beyond  that  which 
is  already  afforded  by  current 
management. 

Arctostaphylos  myrtifolia  faces 
human-caused  threats  (see  factors  A  and 
E  in  "Summary  of  Factors  Affecting  the 
Species"  section)  and  occurs 
predominately  on  private  lands. 
Vandalism  of  A.  myrtifolia  has  already 
occurred.  A  43-hectare  {106-acre)  parcel 
of  land  previously  identified  in  a  public 
dociunent  as  occupied  habitat  for  this 
species  was  cleared  in  1993,  presumably 
to  facilitate  futiue  development  (R. 
Johnsen,  in  litt.  1994).  A  second 
incident  of  vandalism  occiured  in  July 
1997  shortly  after  the  proposed  listing 
rule  was  published  in  the  Federal 
Register  (Garland  1997).  In  this  second 
incident,  luiknown  vemdals  destroyed  a 
scientific  propagation  study  plot  for  A. 
myrtifolia  on  lands  managed  by  the 
BLM. 

Eriogonum  apricum  is  known  from 
only  11  verified  populations  covering  an 
estimated  total  of  4.5  ha  (11  ac)  of 
habitat.  Eriogonum  apricum  occiirs  in 
the  same  general  area  and  on  similar 
substrates  as  Arctostaphylos  myrtifolia 
which  has  been  vandalized  as  described 
above.  Because  of  its  few  populations,  E. 


apricum  is  especially  vulnerable  to 
impacts  from  loss  of  individuals  or 
habitat  damage  due  to  vandalism. 

The  publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register,  as  required  for  the 
designation  of  critical  habitat,  however, 
would  further  increase  the  degree  of 
threat  to  these  species  from  vandalism 
and  could  contribute  to  their  decline  by 
making  locational  information  readily 
available.  Critical  habitat  designation 
requires  publication  of  proposed  and 
final  rules  in  the  Federal  Register 
including  both  maps  and  specific 
descriptions  of  critical  habitat  using 
reference  points  and  lines  that  can  be 
matched  to  standard  topographic  maps 
of  the  area  (see  16  U.S.C. 
1533(b)(5)(A)(I)  and  (6)(A);  50  CFR 
424.12(c),  424.16(a)  and  424.18(a)). 
Once  published  in  the  Federal  Register, 
proposed  and  final  rules  are  readily 
available  over  the  Internet,  where 
complete  copies,  including  maps,  may 
be  downloaded.  The  Act  also  requires 
us  to  publish  a  notice  of  any  critical 
habitat  proposal  in  a  newspaper  of 
general  circulation  and  hold  a  public 
hearing  upon  request  (16  U.S.C. 
1533(b)(5)p)  and  (E)).  While  the  listing 
process  provides  the  public  with  general 
information  about  the  habitat  of  a 
species  and  where  a  species  might  occur 
in  general  terms,  critical  habitat 
designation  makes  more  specific 
locational  information  readily  available 
to  any  would-be  vandal. 

We  find,  therefore,  that  the  increased 
degree  of  threat  to  Arctostaphylos 
myrtifolia  and  Eriogonum  apricum  from 
vandalism  and  habitat  destruction 
outweigh  any  benefits  that  might  derive 
from  the  designation  of  critical  habitat. 

Available  Conservation  Measures 

Conservation  measiu^s  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  development  of  recovery  plans 
for  all  listed  species.  We  discuss  the 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 


designated.  Regidations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  ofis^  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  we 
subsequently  list  a  species,  section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Almost  all  of  the  occurrences  for  both 
species  are  on  private  land.  Three 
occurrences  of  Arctostaphylos  myrtifolia 
and  one  occiurence  of  Eriogonum 
apricum  var.  apricum  exist  entirely  or 
partially  on  Federal  land  managed  by 
the  BLM.  Other  potential  Federal 
involvement  includes  the  construction 
and  maintenance  of  roads  and  highways 
by  the  Federal  Highway  Administration 
(two  populations  ofE.  apricum  var. 
apricum  occur  along  ri^ts-of-way 
owned  by  Cal trans). 

Listing  these  two  plant  species  would 
provide  for  development  of  a  recovery 
plan  (or  plans)  for  them.  Such  plan(s) 
would  bring  together  both  State  and 
Federal  efforts  for  conservation  of  the 
plants.  The  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  siuvival  of  the  two 
plants.  Additionally,  pursuant  to  section 
6  of  the  Act,  we  would  be  more  likely 
to  grant  funds  to  affected  States  for 
management  actions  promoting  the 
protection  and  recovery  of  these  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  for 
endangered  plants  and  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  in  part,  make  it  iUegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  ^r  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
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reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  the  Act  prohibits  malicious 
damage  or  destruction  on  areas  under 
Federal  jurisdiction,  and  the  removal, 
cutting,  digging  up,  or  damaging  or 
destroying  of  such  plants  in  knowing 
violation  of  any  State  law  or  regidation, 
including  state  criminal  trespass  law. 
Section  4(d)  of  the  Act  allows  for  the 
provision  of  such  protection  to 
threatened  species  through  regulation. 
This  protection  may  apply  to 
Arctostaphylos  myrtifolia  in  the  future  if 
regulations  are  promulgated.  Seeds  £rom 
cultivated  specimens  of  threatened 
plants  are  exempt  from  these 
prohibitions  provided  that  their 
containers  are  marked  "Of  Cidtivated 
Origin"  on  the  shipping  containers. 
Certain  exceptions«to  the  prohibitions 
apply  to  our  agents  and  agents  of  State 
conservation  agencies. 

It  is  our  policy  {59  FR  34272)  to 
identify  to  the  maximum  extent 
practicable  at  the  time  a  species  is  listed 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  Less 
than  five  percent  of  the  occurrences  of 
the  two  species  occiu*  on  public 
(Federal)  lands.  Collection,  damage,  or 
destruction  of  these  species  on  Federal 
lands  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes.  Such  activities  on  non- 
Federal  lands  would  constitute  a 
violation  of  section  9  when  conducted 
in  knowing  violation  of  California  State 
law  or  regulations  or  in  violation  of 
State  criminal  trespass  law. 

Activities  that  are  unlikely  to  violate 
section  9  include  light  to  moderate 
livestock  grazing,  clearing  a  defensible 
space  for  fire  protection  aroimd  one's 


(including  irrigation)  aroimd  one's 
personal  residence.  Direct  questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  section  9 
to  the  Field  Supervisor  of  the 
Sacramento  Field  Office  (see  ADDRESSES 
sftf*tionl 

The  Act  and  50  CFR  17.62  (for 
endangered  plants)  and  17.72  (for 
threatened  plants)  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
plants  imder  certain  circumstances. 
Such  permits  are  available  fo^  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  or  the  species. 
For  threatened  plants,  permits  also  are 
available  for  botanical  or  horticultural 
exhibition,  educational  piuposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  for  Arctostaphylos 
myrtifolia  and  Eriogonum  apricum, 
because  these  species  are  not  common 
in  cultivation  or  in  the  wild.  You  can 
obtain  copies  of  the  regulations 
regarding  listed  species  and  inquire 
about  prohibitions  and  permits  by 
contacting  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portiand,  Oregon 
97232-4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements  as 
defined  under  the  authority  of  the 
National  Environmental  Pohcy  Act  of 
1969,  need  not  be  prepared  in 
connection  whh  regulations  adopted 
piu-suant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outiining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 


those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
numbKBr  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  and  threatened  plants,  see 
50  CFR  17.62  and  17.72. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author.  The  primary  authors  of  this 
final  rule  are  Kirsten  Tarp  and  Jason 
Davis,  Sacramento  Field  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  50  CFR  part  17  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.12(h)  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Plants  in  alphabetical  order  under 
"FLOWERING  PLANTS:" 

§  1 7.1 2    Endangered  and  threatened  plants. 


personal  residence,  and  landscaping 

collections  of  information  other  than              (h)  *  *  * 

SPECIES 

Historic  Range                   Family                Status      When  listed 

Critical  habi- 
tat 

Special 

Scientific  name            Common  Name 

rules 

FLOWERING 
PLANTS 


Arctostaphylos 
myrtifolia. 


lone  manzanita U.S.A.  (CA) Ericaceae — Heath 


661 


NA 


NA 


Eriogonum  apricum 


lone  buckwheat 
(=lrish  Hill  buck- 
wheat). 


U.S.A.  (CA) 


Polygonaceae — 
Buckwheat. 


661 


NA 


NA 
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SPECIES 


Scientific  name 


Common  Name 


(inclusive  of  vars. 
apricum and 
prostratum). 


Historic  Range 


Family 


Status      Whenlisted    Critical  habi-       Special 

ta*  rules 


Dated:  April  16, 1999. 
Jamie  Rappaport  ClaA, 
Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-13250  Filed  5-25-99;  8:45  am) 
BIUJNG  CODE  4310-S5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

CFR  Part  230 

[I.D.  01 20990] 

Whaiing  Provisions:  Aborlginai 
Subsistence  Whaling  Quotas 

AGENCY:  National  Marine  Fisheries' 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  aboriginal 

subsistence  whaling  quotas. 

SUMMARY:  NMFS  annoimces  aboriginal 
subsistence  whaling  quotas  and  other 
limitations  deriving  from  regulations 
adopted  at  the  1997  Annual  Meeting  of 
the  International  Whaling  Commission 
(IWC).  For  1999,  the  quotas  are  75 
bowhead  whales  struck,  and  5  gray 
whales  landed.  These  quotas  and  other 
limitations  will  govern  the  harvest  of 
bowhead  whales  by  members  of  the 
Alaska  Eskimo  Whaling  Commission 
(AEWC)  and  the  harvest  of  gray  whales 
by  members  of  the  Makah  Indian  Tribe 
(Tribe). 

DATES:  Effective  May  26, 1999. 
ADDRESSES:  International  Fisheries 
Division,  National  Marine  Fisheries 
Service,  1315  East  West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Corson,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  Aboriginal 
subsistence  whaling  in  the  United  States 
is  governed  by  the  Whaling  Convention 
Act,  (16  U.S.C.  916  et  seq.)  which 
requires  the  Secretary  of  Commerce 
(Secretary)  to  publish,  at  least  annually, 
aboriginal  subsistence  whaling  quotas 
and  any  other  limitations  on  aboriginal 
subsistence  whaling  deriving  from 
regulations  of  the  IWC. 

At  the  1997  Annual  Meeting  of  the 
IWC,  the  Commission  set  quotas  for 


aboriginal  subsistence  use  of  bowhead 
whales  from  the  Bering-Chukchi- 
Beaufort  Seas  stock,  and  gray  whales 
fit)m  the  Eastern  stock  in  the  North 
Pacific.  The  bowhead  quota  was  based 
on  a  joint  request  by  the  United  States 
and  the  Russian  Federation, 
accompanied  by  dociunentation 
concerning  the  needs  of  2  Native 
groups,  Alaska  Eskimos  and  Chukotka 
Natives  in  the  Russian  Far  East.  The 
gray  whale  quota  was  also  based  on  a 
joint  request  by  the  Russian  Federation 
and  the  United  States,  again  with 
documentation  of  the  needs  of  2  Native 
groups,  the  Chukotka  Natives  and  the 
Makah  Indian  Tribe  in  Washington 
State. 

These  actions  by  the  IWC  thus 
authorized  aboriginal  subsistence 
whaling  by  the  AEWC  for  bowhead 
whales  and  by  the  Tribe  for  gray  whales. 
The  harvests  will  be  conducted  in 
accordance  with  cooperative  agreements 
between  NOAA  and  the  AEWC,  and 
between  NOAA  and  the  Makah  Tribal 
Council  (Council);  these  agreements  are 
the  means  by  which  NOAA  recognizes 
the  AEWC  and  the  Tribe  as  Native 
American  whaling  organizations  under 
50  CFR  part  230. 

Quotas 

The  IWC  set  a  5-year  block  quota  of 
280  bowhead  whales  landed.  For  each 
of  the  years  1998  through  2002,  the 
number  ofbowhead  whales  struck  may 
not  exceed  67,  except  that  any  unused 
portion  of  a  strike  quota  frttm  any  year, 
including  15  imused  strikes  from  the 
1995-1997  quota,  may  be  carried 
forward.  No  more  than  15  strikes  may  be 
added  to  the  strike  quota  for  any  1  year. 
At  the  end  of  the  1998  harvest,  there 
were  15  unused  strikes  available  for 
carry-forward,  so  the  combined  strike 
quota  for  1999  is  82  (67  +  15). 

The  United  States  and  the  Russian 
Federation  are  concluding  an 
arrangement  to  ensure  that  the  total 
quota  of  bowhead  whales  landed  and 
struck  will  not  exceed  the  quotas  set  by 
the  IWC.  So  that  the  1999  quota  of 
bowhead  strikes  is  not  exceeded,  the 
Russian  natives  may  use  no  more  than 
7  strikes,  and  the  Alaska  Eskimos  may 
use  no  more  than  75  strikes.  Each  side 
will  ensure  that  the  numbers  specified 


in  this  paragraph  for  its  native  group  are 
not  exceeded.  The  two  sides  plan  to 
confer  on  monitoring  of  the  2000  quota, 
including  any  strikes  that  may  be 
carried  forward  from  1999.  The  AEWC 
will  allocate  these  strikes  among  the  10 
villages  whose  cultural  and  subsistence 
needs  have  been  dociunented  in  past 
requests  for  bowhead  quotas  from  the 
IWC.  ' 

The  IWC  also  set  a  5-year  block  quota 
(1998  through  2002)  of  620  gray  whales, 
with  an  atmual  cap  of  140  animals 
taken.  The  IWC  regulation  does  not 
address  the  niunber  of  allowed  strikes. 
The  requested  quota  and  accompanying 
docimientation  assumed  an  average 
annual  harvest  of  120  whales  by  the 
Chukotka  people  and  an  average  annual 
harvest  of  4  whales  by  the  Mal^  Indian 
Tribe. 

The  United  States  and  the  Russian 
Federation  are  concluding  an 
arrangement  to  ensure  that  the  block 
quota  and  annual  cap  for  gray  whales 
are  not  exceeded.  So  that  the  1999  quota 
of  gray  whales  is  not  exceeded,  the 
bilateral  arrangements  concluded  that 
the  Makah  Indian  Tribe  may  take  no 
more  than  five  gray  whales,  and  the 
Russian  natives  may  take  no  more  than 
135  gray  whales.  Each  side  will  ensure 
that  the  niunbers  specified  in  this 
paragraph  for  its  native  group  are  not 
exceeded.  The  two  sides  plan  to  confer 
on  monitoring  of  the  2000  quota. 

Thus,  in  accordance  with  this 
bilateral  arrangement  and  the  agreement 
between  NOAA  and  the  Council,  the 
Makah  hunters  will  take  no  more  than 
5  gray  whales  in  any  1  year.  The 
Coimcil  will  manage  the  harvest  to  use 
no  more  than  33  strikes  over  the  5-year 
period,  and  will  take  measures  to  ensure 
that  the  overall  ratio  of  struck  whales  to 
landed  whales  does  not  exceed  2:1. 
Because  the  U.S.  request  for  a  gray 
whale  quota  was  not  based  on  the  needs 
of  separate  whaling  villages,  but  rather 
on  the  needs  of  the  Tribe  as  a  whole,  the 
Council  will  allocate  the  quota  among 
whaling  captains  to  whom  permits  have 
been  issued. 

Other  Limitations 

The  IWC  regulations,  as  well  as  the 
NOAA  rule  at  50  CFR  230.4(c),  forbid 


28414  Federal  Register /Vol.  64,  No.  101 /Wednesday,  May  26,  1999 /Rules  and  Regulations 


the  taking  of  calves  or  any  whale 
accompanied  by  a  calf. 

NOAA  rules  (at  50  CFR  230.4)  contain 
a  number  of  other  prohibitions  relating 
to  aboriginal  subsistence  whaling,  some 
of  which  are  summarized  here.  Only 
licensed  whaling  captains  or  crew  under 
the  control  of  those  captains  may  engage 
in  whaling.  They  must  follow  the 
provisions  of  the  relevant  cooperative 
agreement  between  NOAA  and  a  Native 


American  whaling  organization  (the 
AEWC  or  the  Council).  The  aboriginal 
himters  must  have  adequate  crew, 
supplies,  and  equipment  They  may  not 
receive  money  for  participating  in  the 
hunt  No  person  may  sell  or  offer  for 
sale  whale  products  from  whales  taken 
in  the  hunt,  except  for  authentic  articles 
of  Native  handicrafts.  Captains  may  not 
continue  to  whale  after  the  relevant 
quota  is  taken,  after  the  season  has  been 


closed,  or  if  their  licenses  have  been 
suspended.  They  may  not  engage  in 
whaling  in  a  wasteful  manner. 

Dated:  May  18, 1999. 
Andrew  A.  RoaeBbog,. 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-13206  Filed  5-25-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  741 

Requirements  for  Insurance 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  NCUA  is  proposing  to  revise 
its  rules  concerning  capitalization  of  the 
share  insurance  fund  through  the 
maintenance  of  a  deposit  by  each 
insured  credit  union,  payment  of  9n 
insurance  premiimi,  and  equity 
distribution.  NCUA  is  proposing  these 
revisions  to  conform  its  regulation  with 
recent  changes  to  the  Federal  Credit 
Union  Act. 

DATES:  The  NCUA  must  receive 
comments  on  or  before  July  26, 1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  or  you  may  fax  comments 
to  (703)  518-6319.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Winans,  Chief  Financial 
Officer,  Office  of  the  Chief  Financial 
Officer,  at  the  above  address  or 
telephone:  (703)  518-6570;  or  Regina  M. 
Metz,  Staff  Attorney,  Division  of 
Operations,  Office  of  General  Counsel, 
at  the  above  address  or  telephone:  (703) 
518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Credit  Union  Membership  Access 
Act  (CUMAA)  was  enacted  into  law  on 
August  7,  1998.  Public  Law  105-21. 
Section  302  of  CUMAA  amends  section 
202  of  the  Federal  Credit  Union  Act 
providing  for  requirements  for  obtaining 
and  maintaining  share  insurance 
coverage  from  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF).  12 
U.S.C.  1782.  The  revisions  concern 
capitalization  of  the  share  insurance 


fund  through  the  maintenance  of  a  one 
percent  deposit  by  each  insured  credit 
union,  payment  of  an  insurance 
premium,  and  distribution  of  fund 
equity.  CUMAA  also  adds  provisions 
concerning  the  NCUSIF's  equity  ratio 
and  available  assets  ratio.  The 
amendments  will  become  effective 
January  1,  2000.  Accordingly,  NCUA  is 
proposing  to  revise  §  741.4  to 
implement  the  provisions  of  section  302 
of  CUMAA. 

B.  Section  by  Section  Analysis 

Section  741.4(a)    Scope 

The  scope  of  the  proposed  rule  is  to 
implement  the  requirements  of  Section 
202  of  the  Federal  Credit  Union  Act,  as 
amended  by  CUMAA.  CUMAA  provides 
for  payment  of  an  insurance  premiimi 
not  more  than  twice  in  any  calendar 
year,  rather  than  annually,  as  imder  the 
current  rule.  Therefore,  the  NCUA 
proposes  to  change  the  reference  in  this 
paragraph  from  "payment  of  an  annual 
insurance  premium"  to  "payment  of  an 
insurance  premium." 

Section  741.4(b)    Definitions 

In  this  paragraph,  the  NCUA  proposes 
to  incorporate  CUMAA's  definitions  for 
the  following  terms:  "available  assets 
ratio,"  "equity  ratio,"  "insured  shares," 
and."normal  operating  level."  The  terms 
"available  assets  ratio"  and  "equity 
ratio"  are  new  to  the  regulation.  The 
proposed  rule  changes  some  words  in 
the  definitions  for  "available  assets 
ratio"  and  "equity  ratio"  from  CUMAA 
to  be  consistent  with  GAAP 
terminology.  Department  of  Treasury 
staff  with  whom  NCUA  staff  discussed 
these  wording  changes  supports  them. 
Under  the  proposed  rule,  after  January 
1,  2000,  the  NCUA  will  calculate  the 
available  assets  ratio  and  equity  ratio  to 
determine  whether  to  approve  an 
annual  distribution  of  NCUSIF  equity  to 
insured  credit  unions,  and  if  so,  Uie 
amount.  Under  the  proposed  rule,  the 
NCUA  will  also  use  the  equity  ratio  to 
determine  whether  to  charge  insured 
credit  unions  an  insurance  premium 
and  if  so,  the  amount.  The  proposed 
rule  does  not  change  the  definition  of 
"insured  shares,"  but  renumbers  it  so 
that  the  list  of  defined  terms  remains  in 
alphabetical  order.  The  proposed 
section  revises  the  definition  of  the 
"normal  operating  level."  The  ciurent 
rule  defines  normal  operating  level  as 
1.3%  of  the  aggregate  of  all  insured 


shares  at  the  end  of  the  insurance  year, 
or  such  lower  value  as  established  by 
the  action  of  the  NCUA  Board.  The 
proposed  rule  defines  normal  operating 
level  as  an  equity  ratio,  determined  by 
the  NCUA  Board,  from  1.2%  to  1.5%  at 
the  end  of  the  calendar  year.  As 
required  by  CUMAA,  the  proposed  rule 
removes  the  definition  for  "insurance 
year."  The  proposed  rule  adds  a  new 
definition  for  "reporting  period" 
meaning  calendar  year  for  credit  unions 
with  total  assets  of  less  than  $50  million 
and  semiannual  period  for  credit  unions 
with  total  assets  of  $50  million  or  more. 

To  aid  understanding  of  the  new 
definitions  for  available  assets  ratio  and 
equity  ratio,  the  proposed  rule  contains 
a  representation  of  the  calculations  in 
the  style  of  a  mathematical  formula. 

Section  741 .4(c)    One  Percent  Deposit 

This  proposed  paragraph  incorporates 
the  provision  of  CUMAA  that  requires 
the  NCUA  to  adjust  the  deposit  amount 
semiannually  for  insured  credit  imions 
with  assets  of  $50  million  or  more, 
while  retaining  the  annual  adjustment 
requirement  for  credit  unions  with  less 
than  $50  million  in  assets.  If  the 
aggregate  amount  of  insured  shares  of 
the  credit  union  has  increased,  the 
adjustment  will  be  an  increase  in  the 
deposit  amount.  If  the  aggregate  amount 
of  insiu^d  shares  of  the  credit  union  has 
decreased,  the  adjustment  will  be  a 
refund  to  the  credit  imion. 

Section  741.4(d)    Insurance  Premiums 

This  proposed  paragraph  incorporates 
CUMAA's  provision  that,  as  of  January 
1 ,  2000,  insured  credit  unions  will  pay 
an  insurance  premium  to  the  NCUA  not 
more  than  twice  in  any  calendar  year, 
on  the  dates  the  Board  determines. 
Under  the  current  rule  effective  until 
January  1,  2000,  all  insured  credit 
unions  must  pay  to  the  NCUA  an  aimual 
insurance  premium  of  V12  of  one 
percent  of  insured  shares,  unless  the 
NCUA 'Board  waives  the  premium. 

As  required  by  CUMAA,  the  proposed 
section  requires  the  NCUA  Board,  as  of 
January  1,  2000,  to  calculate  the  amoimt 
of  the  premium  not  more  than  twice  in 
any  calendar  year  based  on  the  amount 
of  the  NCUSIF's  equity  ratio.  The  NCUA 
Board  may  only  assess  an  insurance 
premium  if  the  NCUSIF  equity  fund 
ratio  is  less  than  1.3  percent.  The 
premium  charge  must  not  exceed  the 
amount  necessary  to  restore  the  equity 
ratio  to  1.3  percent.  If  the  amount  of  the 
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equity  ratio  is  less  than  1.2  percent,  the 
NCUA  Board  must  assess  an  insurance 
premiiun  in  an  amount  to  restore  the 
equity  ratio  to  1.2  percent. 

Section  741.4(e)    Distribution  of 
NCUSIF  Equity 

This  paragraph  incorporates  the 
CUMAA  provision  that  requires  the 
NCUA  Board  to  make  a  distribution  of 
NCUSIF  equity  to  insured  credit  unions 
after  each  calendar  year  when  NCUSIF's 
available  assets  ratio  exceeds  one 
percent,  and  the  NCUSIF  exceeds  its 
normal  operating  level.  The  current  rule 
provides  for  a  redistribution  of  NCUSIF 
equity  after  each  insurance  year  if  the 
NCUSIF  exceeds  its  normal  operating 
level,  which  is  defined  as  1.3  percent  or 
such  lower  value  as  established  by 
action  of  the  NCUA  6oard.  CUMAA  and 
the  proposed  rule  revise  the  definition 
of  normal  operating  level  to  not  less 
than  1.2  percent  and  not  more  than  1.5 
percent  of  the  aggregate  of  all  insured 
shares  at  the  end  of  the  year  as 
established  by  action  of  the  NCUA 
Board.  The  current  rule  requires  the 
amount  of  the  distribution  to  reduce  the 
NCUSIF  to  its  normal  operating  level. 
The  proposed  rule  requires  the 
distribution  to  be  an  amount  that 
reduces  the  NCUSIF  to  its  normal 
operating  level  and  to  an  available 
assets  ratio  of  not  below  1.0  percent. 
Under  the  proposed  rule,  the  NCUA 
Board  would  use  the  aggregate  amount 
of  the  insured  shares  from  all  insured 
credit  unions  from  the  final  reporting 
period  of  the  calendar  year  in 
calculating  the  NCUSIF's  equity  ratio 
and  available  assets  ratio  to  determine 
whether  to  distribute  NCUSIF  equity. 

The  Board  requests  comments  on  the 
appropriate  percentage  for  the  normal 
operating  level  for  the  year  2000. 

Section  741.4(f)    Invoices 

This  paragraph  states  that  the  NCUA 
will  provide  copies  of  invoices  to  all 
federally  insured  credit  imions  in 
connection  with  the  amount  of  their  one 
percent  deposit  and  any  prenmun 
payment.  The  proposed  rule  updates 
and  clarifies  the  current  rule,  in 
addition  to  incorporating  changes 
required  under  CUMAA. 

The  ciurent  rule  identifies  the 
invoices  as  Forms  1304,  for  federally 
insured  state-chartered  credit  unions, 
and  1305,  for  federal  credit  unions,  and 
states  that  Form  1305  includes  the 
annual  operating  fee.  The  NCUA  no 
longer  identifies  the  invoices  as  Forms 
1304  and  1305.  Therefore,  the  proposed 
rule  generally  replaces  references  to 
Forms  1304  and  1305  with  the  word 
"invoices"  and  states  that  invoices  for 
federal  credit  unions  include  any 


annual  operating  fee  due.  The  proposed 
nde  also  includes  other  small  wording 
changes  to  update  and  clarify  the 
ciurent  rule. 

In  addition,  the  cmrent  rule  refers  to 
the  credit  imions'  annual  premium 
payment.  CUMAA  changes  the  term  of 
the  premium  payment  from  annual  to 
not  more  than  twice  in  any  calendar 
year.  Therefore,  the  proposed  rule 
removes  the  word  "annual"  where  it 
modifies  "premium  payment"  to 
incorporate  the  changes  required  under 
CUMAA. 

Sections  741.4(g)    New  Charters,  (h) 
Conversion  to  Federal  Insurance,  and  (j) 
Return  of  Deposit 

As  stated  previously,  CUMAA 
removes  the  term  "insurance  year"  from 
Section  202  of  the  Federal  Credit  Union 
Act.  CUMAA  provides  that  the  amoimt 
of  the  one  percent  deposit  will  be 
assessed  annually  for  credit  unions  with 
total  assets  of  not  more  than  $50  million 
and  semiannually  for  credit  unions  with 
total  assets  of  $50  million  or  more. 
Therefore,  the  proposed  rule  conforms 
with  CUMAA  by  removing  the  words 
"insurance  year"  where  they  appear  in 
paragraphs  (g)  and  (h)  and  replacing 
them  with  the  words  "calendar  year." 
The  proposed  nde  also  conforms  with 
CUMAA  by  revising  the  wording  in 
paragraph  (h)  to  account  for  the 
revisions  to  paragraph  (d)  concerning 
premiums. 

CUMAA  and  the  proposed  rule  no 
longer  automatically  provide  for  an 
annual  premiiun,  but  provide  that  the 
NCUA  Board  may  assess  a  premium  not 
more  than  twice  in  a  calendar  year. 
CUMAA  also  provides  that  any 
distribution  of  NCUSIF  equity  will 
occur  after  each  calendar  year. 
Therefore,  the  proposed  rule  conforms 
with  CUMAA  by  removing  the  words 
"insurance  year"  where  they  appear  in 
paragraph  (j)  and  replacing  them  with 
"calendar  year." 

C.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  has 
determined  and  certifies  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  NCUA  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 


Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  amendments  do  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  As  does  the 
current  rule,  the  proposed  amendments 
will  apply  to  federal  credit  unions  and 
federally-insured  state-chartered  credit 
unions.  NCUA  has  determined  that  the 
proposed  amendments  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

D.  Agency  Regulatory  Goal 

NCUA's  goal  is  clear,  understandable 
regulations  that  impose  a  minimal 
regulatory  burden.  We  request  your 
comments  on  whether  the  proposed  rule 
is  understandable  and  minimdly 
intrusive  if  implemented  as  proposed. 
Commenters  should  note  that  CUMAA 
mandates  the  changes  in  this  regidation. 

List  of  Subjects  in  12  CFR  Part  741 

Credit  unions.  Requirements  for 
insinance.  ., 

By  the  National  Credit  Union 
Administration  Board  on  May  19, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Credit  Union  . 
Administration  proposes  to  amend  12 
CFR  part  741  as  follows: 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

Subpart  A — Regulations  That  Apply  To 
Both  Federal  Credit  Unions  and 
Federally  Insured  State-Chartered 
Credit  Unions  and  That  Are  Not 
Codified  Elsewhere  in  NCUA's 
Regulations 

1.  The  authority  citation  for  Subpart 
A  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1782. 

2.  Amend  §  741.4  as  follows: 

a.  In  paragraph  (a),  remove  the  word 
"annual." 

b.  In  paragraph  (g),  remove  the  words 
"insurance  year"  from  wherever  they 
appear  and  add,  in  their  place,  the 
words  "calendar  year." 


c.  In  paragraph  (j),  remove  the  words 
"insurance  year"  and  add,  in  their 
place,  the  words  "calendar  year." 

d.  Redesignate  paragraph  (b)(2)  as 
paragraph  (b)(3),  revise  paragraph  (b)(1), 
add  new  paragraphs  (b)(2),  (b)(4)  and 
(b)(5),  and  revise  paragraphs  (c),  (d),  (e), 
(f),  and  (h)  to  read  as  follows: 


§  741 .4    Insurance  premium  and  one 
percent  deposit 

*        *        *        •        » 

(b)  Definitions.  For  purposes  of  this 
section. 

(1)  Available  assets  ratio  means  the 
ratio  of: 

(i)  The  amount  determined  by 
subtracting  all  liabilities  of  the  NCUSIF, 
including  contingent  Habilities  for 
which  no  provision  for  losses  has  been 


made,  from  the  simi  of  cash  and  the 
market  value  of  imencumbered 
investments  authorized  under  12  U.S.C. 
1783(c).  to: 

(ii)  The  aggregate  amount  of  the 
insured  shares  in  all  insured  credit 
imions. 

(iii)  Shown  as  an  abbreviated 
mathematical  formula,  the  available 
assets  ratio  is: 


(cash  +  market  value  of  unencumbered  investments) - 
(liabihties  +  contingent  liabilities  for  which  no  provision  for  losses  has  been  made) 

aggregate  amount  of  all  insured  shares  firom  final  reporting  period  of  calendar  year 


(-2)  Equity  ratio  means  the  ratio  of: 
(i)  The  amount  of  NCUSIF's 
capitalization,  meaning  insured  credit 
unions'  one  percent  capitalization 
deposits  plus  the  retained  earnings 
balance  of  the  NCUSIF  (less  contingent 


liabilities  for  which  no  provision  for 
losses  has  been  made)  to: 

(ii)  The  aggregate  amoimt  of  the 
insured  shares  in  all  insiu^d  credit 


luuons. 


(ii)  Shown  as  an  abbreviated 
mathematical  formula,  the  equity  ratio 
is: 


insured  credit  unions'  1 .0%  c^itaUzation  dqwsits  +  (NCUSIF' s  retained  earnings  - 
contingent  habilities  for  which  no  provision  for  losses  has  been  made) 

aggregate  amount  of  all  insured  shares 


(3)*  *  • 

(4)  Normal  operating  level  means  an 
equity  ratio  not  less  than  1.2  percent 
and  not  more  than  1.5  percent,  as 
established  by  action  of  the  NCUA 
Board. 

(5)  Reporting  period  means  calendar 
year  for  credit  unions  with  total  assets 
of  less  than  $50,000,000  and  means 
semiaimual  period  for  credit  tmion  with 
total  assets  of  $50,000,000  or  more. 

(c)  One  percent  deposit.  Each  insured 
credit  union  shall  maintain  with  the 
NCUSIF  during  each  reporting  period  a 
deposit  in  an  amount  equaling  one 
percent  of  the  total  of  the  credit  union's 
insured  shares  at  the  close  of  the 
preceding  reporting  period.  For  credit 
unions  with  total  assets  of  less  than 
$50,000,000,  insured  shares  will  be 
measured  and  adjusted  annually  based 
on  the  insured  shares  reported  in  the 
credit  union's  semiannual  5300  report 
due  in  January  of  each  year.  For  credit 
unions  with  total  assets  of  $50,000,000 
or  more,  insured  shares  will  be 
measured  and  adjusted  semiaimually 
based  on  the  insured  shares  reported  in 
the  credit  imion's  quarterly  5300  reports 
due  in  January  and  July  of  each  year. 

(d)  Insumnce  premium  charges.  (1)  In 
general.  Each  insiu^d  credit  imion  will 
pay  to  the  NCUSIF,  on  dates  the  NCUA 
Board  determines,  but  not  more  than 
twice  in  any  calendar  year,  an  insurance 
premiimi  in  an  amount  stated  as  a 
percentage  of  insured  shares,  which  will 


be  the  same  for  all  insured  credit 
unions. 

(2)  Relation  of  premium  charge  to 
equity  ratio  of  NCUSIF.  (i)  The  NCUA 
Board  may  assess  a  premium  charge 
only  if  the  NCUSIF's  equity  ratio  is  less 
than  1.3  percent  and  the  premium 
charge  does  not  exceed  the  amount 
necessary  to  restore  the  equity  ratio  to 
1.3  percent. 

(u)  If  the  equity  ratio  of  NCUSIF  falls 
below  1.2  percent,  the  NCUA  Board  is 
required  to  assess  a  premium  in  an 
amount  it  determines  is  necessary  to 
restore  the  equity  ratio  to,  and  maintain 
that  ratio  at,  1.2  percent. 

(e)  Distribution  of  NCUSIF  equity.  If, 
as  of  the  end  of  a  calendar  year,  the 
NCUSIF  exceeds  its  normal  operating 
level  and  its  available  assets  ratio 
exceeds  1.0  percent,  the  NCUA  Board 
will  make  a  proportionate  distribution 
of  NCUSIF  equity  to  insured  credit 
imions.  The  distribution  will  be  the 
maximum  amoimt  possible  that  does 
not  reduce  the  NCUSIF's  equity  ratio 
below  its  normal  operating  level  and 
does  not  reduce  its  available  assets  ratio 
below  1.0  percent.  The  distribution  will 
be  after  the  calendar  year  and  in  the 
form  determined  by  the  NCUA  Board. 
The  form  of  the  distribution  may 
include  a  waiver  of  insurance 
premiums,  premium  rebates,  or 
distributions  from  NCUSIF  equity  in  the 
form  of  dividends.  The  NCUA  Board 
will  use  the  aggregate  amoimt  of  the 


insuredi,$^ares  from  all  insured  credit 
unions  from  the  final  reporting  period  of 
the  calendar  year  in  calculating  the 
NCUSIF's  equity  ratio  and  available 
assets  ratio  for  purposes  of  this 
paragraph. 

(f)  Invoices.  The  NCUA  provides 
invoices  to  all  federally  insured  credit 
unions  stating  any  change  in  the  amount 
of  a  credit  union's  one  percent  deposit 
and  the  computation  and  funding  of  any 
premium  payment  due.  Invoices  for 
federal  credit  unions  also  include  any 
annual  operating  fees  that  are  due. 
Invoices  are  calculated  based  on  a  credit 
union's  insured  shares  as  of  the  most 
recently  ended  reporting  period.  The 
invoices  may  also  provide  for  any 
distribution  the  NCUA  Board  declares 
in  accordance  with  paragraph  (e)  of  this 
section,  resulting  in  a  single  net  transfer 
of  funds  between  a  credit  union  and  the 
NCUA. 
***** 

(h)  Conversion  to  Federal  insurance. 
An  existing  credit  union  that  converts  to 
insurance  coverage  with  the  NCUSIF 
shall  immediately  fund  its  one  percent 
deposit  based  on  the  total  of  its  insured 
shares  as  of  the  close  of  the  month  prior 
to  conversion  and,  if  any  premiums 
have  been  assessed  in  that  calendar 
year,  will  pay  a  prorated  premium 
amount  to  reflect  the  remaining  number 
of  months  in  that  calendar  year.  The 
credit  union  will  be  entitled  to  a 
prorated  share  of  any  distribution  from 
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NCUSIF  equity  declared  subsequent  to 
the  credit  union's  conversion. 


[FR  Doc.  99-13305  Filed  5-25-99;  8:45  am) 

BHJJNQ  CODE  753ft-«1-U 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  99-SW-30-AD] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada,  Model  206L,  L-1,  L-3, 
and  L-4  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD)  applicable  to  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  (BHTC)  Model  206L,  L- 
1,  L-3,  and  L-4  helicopters.  This  action 
would  require  the  same  type  of  actions 
required  by  the  existing  AD.  In  addition, 
the  proposal  would  require  an  increase 
in  the  Retirement  Index  Nxunber  (RIN) 
multiplier  for  the  mast,  a  correction  in 
the  model  number,  and  other 
nonsubstantive  changes.  This  proposal 
is  prompted  by  further  tests  and 
analyses  that  indicate  the  RIN  midtiplier 
for  the  Model  206L-4  needs  to  be 
increased  and  the  discovery  of  other 
errors  in  the  existing  AD.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
mast  or  trimnion,  which  coidd  result  in 
loss  of  the  main  rotor  system  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  July  26, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-30- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  a  Division  of 
Textron  Canada,  12,800  Rue  de  L- 
Avenir,  Mirabel,  Quebec,  Canada 
J7J1R4,  ATTN:  Product  Support 
Engineering  Light  Helicopters.  This 


information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jiurgen  Priester,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5159,  fax 
(817)  222-5959. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conmumications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  99-SW-30-AD.  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Attention:  Rides 
Docket  No.  99-SW-30-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  March  14, 1997,  the  FAA  issued 
AD  97-07-07,  Amendment  39-9981  (62 
FR  16073).  The  AD  required  the  creation 
of  a  component  history  card  or 
equivalent  record  using  the  RIN  system 
for  certain  masts  and  trunnions  within 
the  next  100  hoius  time-in-service  (TIS) 
and  a  system  for  tracking  increases  to 


the  acciunulated  RDM.  That  AD  also 
established  a  retirement  life  for  the 
tnuinion  based  solely  on  a  RIN  of 
24,000  and  a  retirement  life  for  the  mast 
based  on  a  maximiun  RIN  of  44,000  or 
the  fligjit-hour  service  life  limit, 
whichever  occurs  first.  That  AD  was 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  masts  and  trunnions 
fail  sooner  than  originally  anticipated 
because  of  the  unanticipated  higher 
niunber  of  torque  events  performed  with 
those  masts  and  truimions  in  addition  to 
the  TIS  accrued  imder  other  operating 
conditions.  That  condition,  if  not 
corrected,  coidd  result  in  fatigue  failure 
of  the  mast  or  tnmnion,  which  could 
result  in  loss  of  the  main  rotor  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  discovered  that  the  AD 
contained  errors  in  two  paragraphs. 
Paragraph  (c)(2)  incorrectly  requires  the 
operator  to  increase  the  mast  BJN  coimt 
for  the  Model  206L-4  by  1,  when  it 
should  actually  be  increased  by  2,  for 
each  torque  event.  Paragraph  (c)(l)(i) 
contains  an  omission  of  the  letter  "L" 
from  one  helicopter  model  number.  This 
AD  would  correct  paragraph  {c)(2)  to 
avoid  a  miscalculation  of  the  mast  RIN 
and  to  correctly  identify  the  Model 
206L.  This  AD  would  also  add 
nonsubstantive  changes  to  the  text 
Paragraphs  (b)  and  (c)  would  state  that 
the  RIN  may  be  recorded  on  an 
"equivalent  record"  in  lieu  of  a 
component  history  card.  Paragraph  (d) 
and  (e)  would  state  that  this  AD  revises 
the  Limitations  section  of  the 
maintenance  manual. 

Explanation  of  Relevant  Service 
Information 

Bell  Helicopter  Textron,  Inc.  has 
issued  Alert  Service  Bulletin  No.  206L- 
94-99,  Revision  A,  dated  May  1, 1995 
(ASB),  which  describes  procedures  for 
calculating  the  retirement  life  based  on 
the  RIN  count. 

FAA's  Conclusions 

These  helicopter  models  are 
manufactiued  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
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type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  BHTC  Model  206L,  L-1,  L- 
3,  and  L-4  helicopters  of  the  same  tjrpe 
designs  registered  in  the  United  States, 
the  proposed  AD  would  supersede  AD 
97-07-07  to  prevent  miscalculation  of  a 
RIN  for  Model  206L-4  main  rotor  masts. 
This  AD  would  require  creation  of  a 
component  history  card  or  equivalent 
record  using  a  RIN  system,  establishing 
a  system  for  tracking  increases  to  the 
accumulated  RIN,  and  a  maximum 
accumulated  RIN  for  masts  and 
trunnions.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  ASB  described 
previously. 

The  FAA  estimates  that  711 
helicopters  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  (1)  8  work  hours  per 
helicopter  to  replace  the  mast  and  10 
work  hours  per  helicopter  to  replace  the 
trunnion  due  to  the  new  method  of 
determining  the  retirement  life  required 
by  this  AD;  (2)  2  work  hours  per 
helicopter  to  create  the  component 
history  card  of  equivalent  record 
(record);  (3)  10  work  hours  per  • 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $9,538  per 
mast  and  $2,083  per  trunnion.  Based  on 
these  figiues,  the  cost  impact  of  the  AD 
on  U.S.  operators  for  the  first  year  is 
estimated  to  be  $2,016,989,  and  each 
subsequent  year  to  be  $1,945,889.  These 
costs  assume  replacement  of  the  mast 
and  tnmnion  in  one-sixth  of  the  fleet 
each  year,  creation  and  maintenance  of 
the  records  for  all  the  fleet  the  first  year, 
and  creation  of  one-sixth  of  the  fleet's 
records  and  maintenance  of  the  records 
for  all  the  fleet  each  subsequent  year. 
The  estimated  cost  impact  amounts  are 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
requirements  of  this  AD  action,  and  that 
no  operator  woiUd  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9981,  Docket 
No.  95-SW-36-AD  (62  FR  16073,  dated 
April  4, 1997)  and  by  adding  a  new 
airworthiness  directive  (AD)  to  read  as 
follows: 

Bell  Helicopter  Textron,  A  Division  of 

Textron  Canada:  Docket  No.  99-SW-30- 
AD.  Supersedes  AD  97-07-07, 
Amendment  39-9981,  Docket  95-SW- 
36-AD. 

Applicability:  Model  206L.  206L-1.  206L- 
3,  and  206Lr-4  helicopters,  with  main  rotor 
mast  (mast),  part  number  (P/N)  206-040- 
535-001,  -005,  -101,  or -105,  installed,  or 
main  rotor  trunnion  (trunnion).  P/N  206- 
011-120-103.  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approvsil  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  within  100  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  fatigue  failure  of  the  mast  or 
trunnion,  which  could  result  in  loss  of  the 
main  rotor  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Create  a  component  history  card  or  an 
equivalent  record  for  the  affected  mast  and 
trunnion. 

(b)  Determine  the  accumulated  Retirement 
Index  Number  (RIN)  to  date  based  on  the 
number  of  takeoffs  and  external  load  lifts 
(torque  events)  for  parts  in  service  in 
accordance  with  paragraphs  1  and  2  of  the 
Accomplishment  Instructions  of  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  No.  206L-94-99.  Revision  A,  dated 
May  1, 1995  (ASB).  Record  this  accumulated 
RIN  on  the  component  history  card  or 
equivalent  record. 

(c)  After  complying  with  paragraphs  (a) 
and  (b)  of  this  AD,  during  each  operation 
thereafter,  maintain  a  count  of  the  number  of 
external  load  lifts  and  the  number  of  takeoffs 
performed  and  at  the  end  of  each  day's    * 
operations,  increase  the  accumulated  RIN  on 
the  component  history  card  or  equivalent 
record  as  follows: 

(1)  For  the  trunnion, 

(i)  Increase  the  RIN  for  the  Model  206L, 
206L-1.  and  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

(2)  For  the  mast, 

(i)  Increase  the  EI14  for  the  Model  206L. 
206L-1,  206L-3  helicopters  by  1  for  each 
torque  event. 

(ii)  Increase  the  RIN  for  the  Model  206L- 
4  helicopters  by  2  for  each  torque  event. 

Note  2:  Previous  Model  206L-4  mast  RIN 
calculations  may  have  increased  the  RIN  by 
only  1  for  each  torque  event.  This  AD 
increases  the  Model  206L-4  mast  RIN  by  2 
for  each  torque  event. 

(d)  Remove  the  trunnion  from  service  on  or 
before  attaining  the  maximmn  accumulated 
RIN  (24.000)  in  accordance  with  Table  1  of 
the  Accomplishment  Instructions  of  the  ASB. 
This  AD  revises  the  Limitations  section  of  the 
maintenance  manual  by  establishing  a 
retirement  life  of  24,000  RIN  for  the  trunnion. 

(e)  Remove  the  mast  from  service  on  or 
before  attaining  the  maximum  accumulated 
RIN  (44,000)  or  the  flight  hour  service  life 
limit,  whichever  occurs  first,  in  accordance 
with  Table  2  of  the  Accomplishment 
Instructions  the  ASB.  This  AD  revises  the 
Limitations  section  of  the  maintenance 
manual  by  establishing  a  retirement  life  of 
44.000  RIN  for  the  mast. 

(f)  An  alternative  method  of  compfiance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vnth  this  AD,  if  any,  may  be 
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obtained  from  the  Rotorcraft  Certification 
Office. 

(gj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  May  18, 
1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certiftcation  Service. 
[PR  Doc.  9^-13318  Filed  5-25-99;  8:45  am) 

BILUNO  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Doctot  No.  9S-8W-73-AD] 

Air^borthlnasa  Directivea;  Bell 
Helicopter  Textron,  Inc.  Model  204B, 
205A,  and  205A-1  Helicofiters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedtire  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
204B.  205A,  and  205A-1  helicopters, 
that  ctirrenUy  requires  modification  and 
inspections  of  the  vertical  fin  spar  for 
cracks.  This  action  would  require 
modification  and  visual  and  dye- 
penetrant  inspections  of  the  vertical  fin 
spar  for  cracks,  and  if  a  crack  is 
discovered,  replacing  the  vertical  fin 
spar.  This  action  would  also  require  a 
tapping  test  for  disbonding  and 
replacing  certain  fin  spars  within  12 
calendar  months.  This  proposal  is 
prompted  by  an  accident  involving  a 
Model  205A-1  helicopter  and  4  otitier 
accidents  involving  helicopters  of 
similar  type  design.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
vertical  fin  spar,  loss  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  July  26, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-73- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482,  Fort  Worth,  Texas  76101,  telephone 
(817)  280-3391,  fax  (817)  280-6466. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Edmiston,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137.  telephone  (817)  222-5158,  fax 
(817) 222-5783. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  98-SW-73-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 


Discussion: 

On  May  4, 1998,  the  FAA  issued  AD 
97-18-11,  Amendment  39-10520  (63 
FR  26429,  May  13, 1998),  to  require 
modifying  and  inspecting  the  vertical 
fin  spar,  and  replacing  it  if  a  crack  is 
found.  That  action  was  prompted  by 
several  failures  of  the  vertical  fin  spar, 
including  those  with  steel  doublers, 
caused  by  fatigue  cracks  that  result  from 
a  large  number  of  high-power  events. 
The  requirements  of  that  AD  are 
intended  to  prevent  failure  of  the 
vertical  fin  spar  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  there 
have  been  4  additional  accidents 
involving  models  similar  in  type  design 
to  the  Model  205A-1  helicopter  that 
were  caused  by  fatigue  failure  of  the 
vertical  fin  spar.  The  manufacturer  has 
issued  BHTI  Alert  Service  Bulletin 
(ASB)  205-98-71,  Revision  A,  dated 
September  21, 1998,  which  specifies 
inspections  of  the  vertical  fin  spar  for 
cracks,  and  BHTI  ASB  No.  205-98-73, 
dated  September  25, 1998,  which 
specifies  replacing  the  vertical  fin  spar 
assembly,  part  number  (P/N)  205-030- 
899-101,  205-030-846-087  or -089, 
and  P/N  205-032-851-003,  -007,  and 
-009,  for  the  Model  205A  and  205A-1 
helicopters.  Also,  the  manufacturer  has 
issued  BHTI  ASB  No.  204B-98-50, 
dated  October  22, 1998,  which  specifies 
inspections  of  the  fin  spar  for  cracks, 
and  replacing  the  fin  spar  assembly,  P/ 
N  205-030-846-001,-003,  -047,  -049. 
and  P/N  205-030-899-001,  -089,  and 
P/N  204-030-825-063,  -065.  The  FAA 
has  further  determined  that  the  vertical 
fin  spar  must  be  replaced  within  12 
calendar  months  to  ensure  public  safety. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  204B,  205A, 
and  205A-1  helicopters  of  the  same 
t3^e  design,  the  proposed  AD  would 
supersede  AD  97-18-11  to  require 
initial  and  repetitive  inspections  of  the 
vertical  fin  spar  for  cracks.  Also, 
replacing  the  vertical  fin  spar  would  be 
required  within  12  calendar  months. 
Replacing  the  vertical  fin  spar  with  a 
FAA-approved  vertical  fin  spar 
configuration  that  satisfies  the  structural 
fetigue  requirement  of  repeated  high 
torque  events  would  constitute  a 
terminating  action  for  the  requii^ements 
of  this  AD. 

The  FAA  estimates  that  150 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  helicopter  to  accomplish  the  initial 
inspection  and  0.5  work  hour  to 
accomplish  each  repetitive  inspection. 
Replacing  the  vertical  fin  spar  would 
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take  approximately  150  work  hours.  The 
average  labor  rate  is  $60  per  work  hour. 
The  manufecturer  has  stated  that  parts 
will  be  provided  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $76,500  for  the  initial 
inspection  and  one  repetitive 
inspection,  and  $1,350,000  to  replace 
the  vertical  fin  spars  on  the  entire  fleet. 

Tlie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
139.13    [AmencM] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10520  (63  FR 
26429,  May  13. 1998).  and  by  adding  a 


new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bell  Helicopter  Textron,  Inc.:  Docket  No.  98- 
SW-73-AD.  Supersedes  AD  97-18-11, 
Amendment  39-10520,  Docket  No.  97- 
SW-32-AD. 

Applicability:  Model  204B  helicopters  with 
vertical  fin  spar  (fin  spar),  part  number  (P/ 
N)  205-030-899-001,  -089,  P/N  205-030- 
846-001,  -003,  -047,-  049,  or  P/N  204-030- 
825-063,  -065,  installed,  and  Model  205A 
and  205A-1  helicopters,  with  fin  spar,  P/N 
205-030-899-101,  P/N  205-030-846-087. 
-089,  or  P/N  205-032-851-003,  -007,  -009, 
installed,  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has 
been  otherwise  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  helicopters 
that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval 
for  an  alternative  method  of  compliance 
in  accordance  with  paragraph  (c)  of  this 
AD.  The  request  should  include  an 
assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD; 
and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  fin  spar,  loss  of 
the  tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  For  Model  204B  helicopters: 

(1)  Within  8  hours  time-in-service  (TIS), 
modify  the  vertical  fin  and  visually  inspect 
the  fin  spar  for  cracks  in  accordance  with 
Part  I  (Al),  paragraphs  1  through  5  of  Bell 
Helicopter  Textron  (BHTI)  Alert  Service 
BulleUn  (ASB)  204B-98-50,  dated  October 
22, 1998. 

(i)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(ii)  After  inspection,  apply  MIL-PRF- 
81352  TYI  clear  lacquer  or  equivalent  to  the 
inside  of  the  two  lower  rivet  holes  and  on  the 
surface  where  paint  and  primer  were 
removed.  Spray,  brush  or  wipe  on  a 
protective  coat  of  MIL-C-^'16173,  Grade  2,  or 
equivalent,  over  the  clear  lacquer.  To 
facilitate  subsequent  inspections  do  not 
replace  the  two  lower  rivets.  See  Figure  2  of 
BHTI  ASB  2046-98-50,  dated  October  22, 
1998. 

Note  2:  BHTI-MEI>-SRM-1,  pages  3-36 
through  3-38,  pertain  to  the  installation  of 
Hi-Loks. 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  F AA  approval  of  the  reworked  area 
before  proceeding. 


(iv)  Fasten  the  forward  left-hand  fin  skin  to 
the  spar  assembly  using  Hi-Loks  and  blind 
rivets  as  specified  in  Figure  2  of  BHTI  ASB 
204B-98-50,  dated  October  22,  1998. 

(v)  Refinish  the  reworked  area. 

(2)  After  initial  modification  and 
inspection  of  the  fin,  thereafter  inspect  the 
fin  spar  for  cracks  at  intervals  not  to  exceed 
8  hours  TIS  as  follows: 

(i)  Accomplish  Part  I  (A2),  paragraphs  1 
through  3  of  BHTI  ASB  204B-98-50,  dated 
October  22,  1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  diuing  the  inspection  before 
further  flight. 

(iii)  After  inspection,  accomplish  Part  I 
(A2),  paragraphs  5  and  6  of  BHTI  ASB  204B- 
98-50,  dated  October  22, 1998. 

(3)  Within  25  hours  TIS,  modify  and 
inspect  the  vertical  fin  as  follows: 

(i)  Accomplish  Part  I  (Cl),  paragraph  1  of 
BHTI  ASB  204B-98-50,  dated  October  22. 
1998. 

(ii)  Remove  sufficient  rivets  from  the 
bottom  row  of  the  forward  left-hand  fin  skin 
to  allow  trimming  of  the  forward  left-hand 
fin  skin  along  the  "skin  cutline", 
approximately  fin  station  64.31  (see  Figure  2 
of  BHTI  ASB  204B-98-50,  dated  October  22. 
1998). 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Accomplish  Part  I  (Cl),  paragraphs  3, 
4,  and  6  of  BHTI  ASB  204B-98-50,  dated 
October  22, 1998. 

(v)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(vi)  Accomplish  Part  I  (Cl),  paragraphs  10 
through  14  of  BHTI  ASB  204B-98-50.  dated 
October  22, 1998. 

(4)  After  the  initial  modification  and  dye- 
penetrant  inspection  of  the  fin  spar, 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS,  inspect  the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (C2),  paragraphs  1,  2, 
3,  4,  5,  and  7  of  BHTI  ASB  204B-98-50, 
dated  October  22, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  Accomplish  Part  I  (C2),  paragraphs  11 
through  14  of  BHTI  ASB  204B-98-50.  dated 
October  22, 1998. 

(5)  Within  25  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS,  inspect 
the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (B),  paragiaphs  1 
through  13  of  BHTI  ASB  204B-98-50,  dated 
October  22, 1998. 

(ii)  Repair  any  disbonding  discovered 
during  the  inspection  before  further  flight. 
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(6)  Within  12  calendar  months,  remove  fin 
spar  P/N  205-030-S9»-001,  or  -089.  or  P/N 
205-030-«46-001 ,  -003,  -047,  or  -049,  or  P/ 
N  204-030-825-063,  or  -065.  Replace  it  with 
an  airworthy  Rn  spar  configuration  that  has 
been  demonstrated  to  the  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
high  torque  events  and  is  approved  by  the 
Manager,  Rotorcraft  Standards  Staff. 

(7)  Installation  of  a  replacement  fin  spar 
approved  by  the  Manager.  Rotorcraft 
Standards  Staff,  constitutes  a  terminating 
action  for  the  requirements  of  this  AD. 

(b)  For  Model  205A  and  205A-1 
helicopters: 

(1)  Within  8  hours  TIS.  modify  the  vertical 
fin  and  visually  inspect  the  fin  spar  for 
cracks  in  accordance  with  Part  I  (Al), 
paragraphs  1  through  5  of  BHTl  ASB  205-98- 
71,  Revision  A,  dated  September  21, 1998. 

(i)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(ii)  After  inspection,  apply  MIL-PRF- 
81352  TYI  clear  lacquer  or  equivalent  to  the 
inside  of  the  two  lower  rivet  holes  and  on  the 
surface  where  paint  and  primer  were 
removed.  Spray,  brush,  or  wipe  on  a 
protective  coat  of  MIL-C-16173,  Grade  2,  or 
equivalent,  over  the  clear  lacquer.  To 
facilitate  subsequent  inspections  do  not 
replace  the  two  lower  rivets.  See  figure  2  of 
BHTI  ASB  205-98-71,  Revision  A.  dated 
September  21, 1998. 

(iii)  Before  drilling  or  reaming,  inspect  edl 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distance  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Fasten  the  forward  left-hand  fin  skin 
and  the  retainer.  P/N  205-032-851-045,  to 
the  fin  spar  assembly  using  Hi-Loks  and 
blind  rivets  as  specified  in  Figure  2  of  BHTI 
ASB  205-98-71,  Revision  A,  dated 
September  21, 1998.  Reinstall  clip  and  radius 
block  (if  existing)  removed  in  paragraph  2  of 
Part  1  (Al)  of  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21. 1998. 

(v)  Refinish  the  reworked  area. 

(2)  After  initial  modification  and 
inspection  of  the  vertical  fin,  thereafter, 
inspect  the  fin  spar  for  cracks  at  intervals  not 
to  exceed  8  hoiu^  TIS  as  follows: 

(i)  Accomplish  Part  I  (A2),  paragraphs  1 
through  3  of  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  After  inspection,  accomplish  Part  I 
(A2),  paragraphs  5  and  6,  of  BHTI  ASB  205- 
98-71,  Revision  A,  dated  September  21, 
1998. 

(3)  Within  25  hours  TIS,  modify  and 
inspect  the  vertical  fin  as  follows: 

(i)  Accomplish  Part  I  (Cl),  paragraph  1  of 
BHTI  ASB  205-98-71,  Revision  A,  dated 
September  21, 1998. 


(ii)  Remove  the  clip,  P/N  212-030-099- 
091.  and  radius  block,  P/N  212-030-099- 
095,  if  present.  Remove  the  retainer,  P/N 
205-032-851-045,  and  sufficient  rivets  from 
the  bottom  row  of  the  forward  left-hand  fin 
skin  to  allow  trimming  of  the  forward  left- 
hand  fin  skin  along  the  "skin  cutline",  at 
approximately  Fin  Station  66.31  (see  Figure 
2  of  BHTI  ASB  205-98-71,  Revision  A,  dated 
September  21, 1998). 

(iii)  Before  drilling  or  reaming,  inspect  all 
holes  in  the  spar  cap  where  rivets  were 
removed  for  short  edge  distance.  An  existing 
edge  distimce  less  than  1.5  times  the 
diameter  of  the  drill  or  reamed  hole  must 
have  FAA  approval  of  the  reworked  area 
before  proceeding. 

(iv)  Accomplish  Part  I  (Cl),  paragraphs  3, 
4,  and  6  in  BHTI  ASB  205-98-71,  Revision 
A,  dated  September  21, 1998. 

(v)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(vi)  Accomplish  Part  I  (Cl)  paragraphs  10 
through  14  of  BHTI  ASB  205-98-71, 
Revision  A,  dated  September  21, 1998. 

(4)  After  the  initial  modification  and  dye- 
penetrant  inspection  of  the  fin  spar, 
thereafter,  at  intervals  not  to  exceed  300 
hours  TIS,  inspect  the  fin  spar  as  follows: 

(i)  Accomplish  Part  I  (C2),  paragraphs  1,  2, 
3,  4,  5.  and  7  of  BHTI  ASB  205-98-71, 
Revision  A,  dated  September  21, 1998. 

(ii)  If  a  crack  is  discovered  on  the  spar, 
replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight.  Repair  any  corrosion  or  disbonding 
discovered  during  the  inspection  before 
further  flight. 

(iii)  Accomplish  Part  I  (C2),  paragraphs  11 
through  14  of  ASB  205-98-71,  Revision  A, 
dated  September  21, 1998. 

(5)  Within  25  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS  inspect 
the  fin  spar  as  follows: 

(i)  Accomplish  Pari  I  (B),  paragraphs  1 
through  13  of  BHTI  ASB  205-98-71, 
Revision  A,  dated  September  21, 1998. 

(ii)  Repair  any  disbonding  discovered 
during  the  inspection  before  further  flight. 

(6)  Within  12  calendar  months,  remove  fin 
spar,  P/N  205-030-899-001,  or  -089,  or  P/N 
205-030-846-087.  or  -089,  or  P/N  205-032- 
851-003,  -007,  or  -009.  Replace  it  with  an 
airworthy  fin  spar  configuration  that  has 
been  demonstrated  to  the  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
high  torque  events  and  is  approved  by  the 
Manager,  Rotorcraft  Standards  Staff,  or 
replace  it  with  fin  spar  assembly,  P/N  205- 
530-514-103,  as  specified  in  BHTI  ASB  205- 
98-73,  dated  September  25. 1998. 

(7)  Installing  fin  spar,  P/N  205-530-514- 
103,  or  a  fin  spar  that  has  been  approved  by 
the  Manager,  Rotorcraft  Standards  Staff, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  -of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Directorate,  Rotorcraft  Certification 
Office.  Operators  shall  subn^it  their  requests 


through  a  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftom  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  May  18, 
1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-13319  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  4910-19-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  81 

[AG  Ordw  No.  2226-90] 

RIN1105-AA65 

Offica  of  tha  Attomay  Ganaral; 
Daaignation  of  Aganciaa  To  Racaiva 
and  Invaatlgata  Raporta  Raquirad 
Undar  tita  Protaction  of  ChiMran  From 
Saxual  Pradatora  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  is 
intended  to  carry  out  the  Attorney 
General's  responsibilities  under  the 
child  pornography  reporting  provisions 
of  the  Protection  of  Children  from 
Sexual  Predators  Act  of  1998  (PCSPA). 
The  PCSPA  requires  providers  of  an 
electronic  communication  service  or  a 
remote  computing  service  to  the  public, 
through  a  facility  or  means  of  interstate 
or  foreign  commerce,  to  report  incidents 
of  child  pornography,  as  defined  by 
section  2251,  2251A,  2252,  2252A,  or 
2260  of  title  18,  United  States  Code,  to 
the  appropriate  Federal  agency.  In  order 
to  facilitate  effective  reporting,  the 
PCSPA  requires  the  Attorney  General  to 
designate  "a  law  enforcement  agency  or 
agencies"  to  receive  and  investigate 
such  reports  of  child  pornography.  This 
proposed  rule  sets  forth  the  Attorney 
General's  proposed  designations  and 
certain  other  matters  covered  by  the 
PCSPA's  reporting  requirements. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  26, 1999. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Chief, 
Child  Exploitation  and  Obscenity 
Section,  Criminal  Division,  Department 
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of  Justice,  1331  F  Street,  NW,  Suite  600, 
Washington,  DC  20530.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-5780 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teny  R.  Lord,  Chief,  Child  Exploitation 
ana  Obscenity  Section,  Criminal 
Division,  (202)  514-5780,  or  in  writing 
at  1331  F  Street,  NW,  Suite  600, 
Vvashington,  DC  20530. 
SUr»PLEMENTARY  INFORMATION:  The  child 
pornography  reporting  provisions  of  the 
Protection  of  Children  from  Sexual 
Predators  Act  (PCSPA)  wrere  enacted  as 
Section  604  of  the  Act,  Public  Law  105- 
314, 112  Stat.  2974,  codified  at  42 
U.S.C.  13032,  and  18  U.S.C.  2702(b)(6). 
As  set  forth  at  42  U.S.C.  13032.  the 
PCSPA  requires  providers  of  electronic 
communication  services  or  remote 
computing  services  to  the  public, 
through  a  facility  or  means  of  interstate 
or  foreign  commerce,  who  obtain 
knowledge  of  facts  or  circumstances 
from  which  a  violation  of  sections  2251, 
2251A,  2252,  2252A,  or  2260  of  title  18, 
United  States  Code,  involving  child 
pornography,  as  defined  in  section  2256 
of  title  18,  United  States  Code,  is 
apparent,  to  make  a  report  of  such  facts 
or  circiunstances  to  a  law  enforcement 
agency  or  agencies  designated  by  the 
Attorney  General.  Set  forth  below  for 
public  comment  is  the  proposed  rule 
promulgating  the  Attorney  General's 
designation  of  the  agencies  to  receive 
and  investigate  these  reports  of  child 
pornography.  Under  the  proposed  rule, 
reports  of  child  pornography  made 
pursuant  to  42  U.S.C.  13032  are  to  be 
submitted  to  the  Federal  agencies  that 
cxirrently  have  jurisdiction  to  investigate 
reports  of  child  pornography  on 
electronic  communication  services  or 
remote  computing  services. 

Regulatory  Flexibility  Act 

The  Attorney  General  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Rather  than  requiring  the  costly 
submission  of  a  written  report  and 
accompanying  evidence  to  the  FBI  or 
U.S.  Customs  Service,  the  proposed 
regulation  requires  that  the  electronic 
communication  service  or  remote 
computing  service  notify  the  FBI  or  U.S. 
Customs  Service  by  telephone,  either  to 
a  local  office  or  an  "800"  nimiber,  or  by 
a  special  Internet  tip  line  operated  by 
the  agencies.  In  this  manner,  the 
proposed  regulation  complies  with  the 
reporting  statute,  while  limiting  the 


service  provider's  costs  as  much  as 
possible. 

Unfunded  Mandates  Refenn  Act  of 
1995 

This  rule  will  not  residt  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  emplo)mient,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  §  1(b),  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  imder 
§  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review 
because  it  will  have  an  annual  effect  on 
the  economy  of  less  than  $100  million. 
As  noted,  the  costs  of  compliance  for 
the  electronic  commimications  and 
remote  computing  service  industry  have 
been  limited  to  the  costs  of  a  telephonic 
report.  Accordingly,  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 


Executive  Order  12988— Qvil  Justice 
Reform 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  suggest 
how  to  improve  the  clarity  of  these 
regulations,  call  or  write  Terry  R.  Lord, 
Chief,  Child  Exploitation  and  Obscenity 
Section,  Criminal  Division,  1331  F 
Street,  NW,  Suite  600,  Washington,  DC 
20530,  (202)  514-5780. 

List  of  Subjects  in  28  CFR  Part  81 

Child  abuse.  Federal  buildings  and 
facilities,  Child  pornography.  Electronic 
communication  services.  Remote 
computing  services. 

By  virtue  of  the  authority  vested  in 
me  as  Attorney  General,  including  28 
U.S.C.  509  and  510,  5  U.S.C.  301,  42 
U.S.C.  13032,  and  Public  Law  105-314, 
112  Stat.  2974,  Part  81  of  title  28,  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  81—CHILO  ABUSE  AND  CHILD 
PORNOGRAPHY  REPORTING 
DESIGNATIONS  AND  PROCEDURES 

1.  The  heading  for  Part  81  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  Part  81  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509.  510;  42  U.S.C. 
13031,  13032. 

3.  Sections  81.1  through  81.5  are 
designated  as  subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Child  AbuM  Raporting 
Designations  and  Procaduras 

4.  Section  81.1  is  amended  by 
removing  the  words  "this  part"  and 
inserting  in  their  place  "this  subpart  A." 

5.  Part  81  is  amended  by  adding  at  the 
end  thereof  the  following  new  subpart  B 
to  read  as  follows: 

Subpart  B— ChHd  Pornography 
Raporting  Designations  and 
Procaduras 

81.11  Purpose. 

81.12  Submission  of  reports;  designation  of 
agencies  in  cases  where  identifying 
information  about  the  perpetrator  is 
known. 

81.13  Designation  of  FBI  and  United  SUtes 
Customs  Service  in  cases  where  the 
identity  of  the  perpetrator  is  unknown. 

81.14  Contents  of  report;  no  duty  to  develop 
additional  information  or  monitor 
customer  use  or  content. 

81.15  Definitions. 
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§81.11    PurpoM. 

The  regulations  in  this  subpart  B 
designate  the  agencies  that  are 
authorized  to  receive  and  investigate 
reports  of  child  pornography  under  the 
provisions  of  42  U.S.C.  13032. 

S  81 .1 2    SubmlsskMi  of  reports; 
designation  of  agencies  in  cases  where 
identifying  information  atXHJt  the 
perpetrator  is  Icnown. 

Where  the  provider  of  the  electronic 
communication  service  or  remote 
computing  service  to  the  public  learns 
of  information  concerning  a  violation  of 
federal  child  pornography  statutes,  as 
defined  by  section  2251,  2251A,  2252, 
2252A,  or  2260  of  title  18,  United  States 
Code,  it  shall  report  the  violation,  as 
required  by  42  U.S.C.  13032,  to  the 
Federal  Bureau  of  Investigation  or  the 
United  States  Customs  Service.  If  the 
provider  knows  the  location  of  the 
perpetrator,  it  shall  report  the  violation 
to  the  Federal  Bureau  of  Investigation  in 
the  state  where  the  perpetrator  lives.  If 
the  provider  knows  that  the  perpetrator 
is  located  in  a  foreign  country,  it  shall 
report  the  violation  to  the  United  States 
Customs  Service.  The  Federal  Bureau  of 
Investigation  and  the  United  States 
Customs  Service  are  hereby  respectively 
designated  as  the  agency  to  receive  and 
investigate  such  reports,  pursuant  to  42 
U.S.C.  13032(b)(2). 

1 81 .1 3  Designation  of  Federai  Bureau  of 
bivwstigation  and  United  States  Customs 
Service  in  cases  wttere  ttie  identity  of  the 
perpetrator  is  unknown. 

For  cases  where  the  identity  of  the 
perpetrator  is  unknown,  the  Federal 
Bureau  of  Investigation  is  hereby 
designated  as  the  agency  to  receive  and 
investigate  reports  of  child  pornography 
made  pursuant  to  42  U.S.C.  13032.  For 
cases  where  the  identity  of  the 
perpetrator  is  unknown,  but  the  items  of 
child  pornography  are  believed  to  be  of 
foreign  origin,  the  United  States 
Customs  Service  is  designated  as  the 
agency  to  receive  and  investigate  reports 
of  child  pornography  made  pursuant  to 
42  U.S.C.  13032.  The  provider  shall 
report  the  violation  to  the  Federal 
Bureau  of  Investigation  or  the  United 
States  Customs  Service  in  the  state 
where  the  provider  is  located. 

181.14  Contents  of  report;  no  duty  to 
davetep  additional  information  or  monitor 
customer  uae  or  content 

(a)  The  provider  shall  report  whatever 
information  it  obtained  that  led  it  to 
conclude  that  a  violation  of  federal 
child  pornography  statutes,  as  defined 
by  section  2251,  2251A,  2252,  2252A,  or 
2260  of  title  18,  United  States  Code,  has 
occuire<^.  The  report  could  include 
information  concerning:  visual 


depictions  of  child  pornography;  the 
identity  of  persons  or  screen  names  of 
persons  transmitting  or  receiving  child 
pornography;  or  requests  by  persons  to 
receive  child  pornography.  Although 
not  required,  the  report  may  include 
additional  information  or  material 
developed  by  the  provider.  However, 
this  does  not  require  a  provider  of 
electronic  communication  services  or 
remote  computing  services  to  engage  in 
the  monitoring  of  any  user,  subscriber, 
or  customer  of  that  provider,  or  the 
content  of  any  commimication  of  any 
such  person. 

(b)  The  report  to  the  Federal  Bureau 
of  Investigation  may  be  made 
telephonically  to  the  local  niunber  for 
the  FBI,  which  can  be  retrieved  from  the 
Web  site  "www.FBI.gov."  The  report  to 
the  U.S.  Customs  Service  may  be  made 
telephonicaUy  by  calling  the  local 
number  for  the  U.S.  Customs  Service  or 
by  calling  "l-SOO-BE  ALERT." 

(c)  Providers  are  advised  to  consult 
the  requirements  of  the  Electronic 
Communications  Privacy  Act  of  1986, 
Public  Law  99-508,  100  Stat.  1848, 
which  enacted  sections  1367,  2521, 
2701  to  2710,  3117,  and  3121  to  3126  of 
title  18,  United  States  Code,  and 
amended  section  2510  and  sections 
2232,  2511  to  2513,  and  2516  to  2520  of 
tide  18,  United  States  Code. 

§81.15    Definitions. 

The  term  "child  pornography"  has  the 
meaning  given  the  term  in  section  2256 
of  title  18,  United  States  Code.  The  term 
"electronic  communication  service"  has 
the  meaning  given  the  term  in  section 
2510  of  tide  18,  United  States  Code;  and 
the  term  "remote  computing  service" 
has  the  meaning  given  the  term  in 
section  2711  of  tide  18,  United  States 
Code. 

Dated:  May  20. 1999. 
Janet  Reno,  * 

Attorney  General. 
(FR  Doc.  99-13427  Filed  5-25-99;  8:45  am] 

BILIJNG  CODE  4410-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MiM  Docicst  No.  99-161,  RM-9565] 

Radio  Broadcasting  Sarvlces;  Herahay, 
NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 


Moimtain  West  Broadcasting  to  allot 
Channel  297C1  to  Hershey,  NE,  as  the 
commimity's  first  local  aural  service. 
Chaimel  297C1  can  be  allotted  to 
Hershey  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-09-30  NL;  101-00-00 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington.  DC  20554.  In 
addition  to  filing  comments  vdth  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  considtant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Exposed  Ride  Making,  MM  Docket  No. 
99-161,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  cop)dng  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piirchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-13255  Filed  &-25-99;  8:45  am] 
SUJJNG  CODE  Sn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-162,  RM-9566] 

Radio  Broadcasting  Services; 
Sutherland,  NE 

AGENCY:  Federal  Commuiucations 

Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
•    Channel  264C1  to  Sutherland,  NE,  as 
the  commimity's  first  local  aural 
service.  Channel  264C1  can  be  allotted 
to  Sutherland  in  compliance  with  the 
Conunission's  minimiim  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-09-30  NL;  101-07-36. 
DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21 ,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-162,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC    ' 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piu-chased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street. 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau.  '- 

[FR  Doc.  99-13256  Filed  5-25-99;  8:45  am] 
BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-163,  RM-9595] 

Radio  Broadcasting  Services;  Jackpot, 
NV 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  to  allot 
Chaimel  287C1  to  Jackpot,  NV,  as  the 
community's  first  local  aural  service. 
Channel  287C1  can  be  allotted  to 
Jackpot  in  compliance  with  the 
Conunission's  minimnTn  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-59-06  NL;  114-40-18 
WL.  Petitioner  is  requested  to  provide 
further  information  demonstrating  that 
Jackpot  is  a  community  for  allotment 
piuposes. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  conunents 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)mopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-163,  adopted  May  5, 1999.  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-13257  Filed  5-25-99;  8:45  am] 

BILLING  CODE  Sna-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-164,  RM-9598] 

Radio  Broadcasting  Services;  Mitchell, 
NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
conunents  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  257A  to  Mitchell.  NE.  as  the 
community's  first  local  aural  service. 
Channel  25  7A  can  be  allotted  to 
Mitchell  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-56-36  NL;  103-48-30 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  6,  1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
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6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-164,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diu-ing 
normal  business  hours  in  the  FCC 
Reference  Center.  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
hic,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  99-13258  Filed  5-25-99;  8:45  am] 
BILLMG  CODE  Sm-W-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-166,  RM-9599] 

Radio  Broadcasting  Services; 
Lovelock,  NV 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Chaimel  292C1  to  Lovelock,  NV,  as  the 
community's  first  local  aiu^  service. 
Channel  292C1  can  be  allotted  to 
Lovelock  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  40-10-48  NL;  118-28-24 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  couinsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
fttjposed  Rule  Making,  MM  Docket  No. 
99-165,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-13259  Filed  5-25-99;  8:45  am) 

BILUNG  C00€  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclcet  No.  99-1 66,  RM-9600] 

Radio  Broadcasting  Services;  Elko,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conmiission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  248C1  to  Elko,  NV.  as  the 
community's  fifth  local  aural  service. 
Channel  248C1  can  be  allotted  to  Elko 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  40-49- 

48  NL;  115-45-36  WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  shoidd 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapfro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-166,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  S.W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rales 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-13260  Filed  5-25-99;  8:45  am) 
BILUNG  CODE  STIZ-OI-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-170;  RM-9545] 

Radio  Broadcasting  Services; 
Oceanside  and  Encinitas,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Compass  Radio  of  San 
Diego,  Inc.,  requesting  the  reallotment  of 
Channel  271B  fit)m  Oceanside  to 
Encinitas,  California,  as  that 
community's  first  local  am-al 
transmission  service  and  modification 
of  its  license  for  Station  KXST(FM) 
accordingly.  The  Commission  also 


requests  comments  on  whether  pre- 1964 
grandfathered  short-spaced  stations  and 
pre-1989  grandfathered  short-spaced 
Qass  A  stations  should  be  allowed  to 
change  their  community  of  license  if  no 
change  in  the  licensed  technical 
facilities  is  requested.  Coordinates  used 
for  Channel  271B  at  Encinitas, 
California,  are  33-06-40  NL;  117-12-05 
WL.  This  site,  which  is  the  licensed  site 
of  Station  KXST(FM),  will  maintain  die 
present  grandfathered  short-spacings  to 
Station  KGB-FM,  Channel  268B,  San 
Diego,  and  to  Station  KSCA(FM), 
Channel  270B,  Glendale,  California. 
DATES:  Comments  must  be  filed  on  or 
before  July  6, 1999,  and  reply  comments 
on  or  before  July  21, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
R  Zaragoza,  and  Jason  S.  Roberts,  Esqs., 
Fisher,  Wayland,  Cooper.  Leader  & 
Zaragoza,  L.L.P.,  2001  Pennsylvania 
Avenue,  NW.,  Suite  400.  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Biu«au,  (202) 
41ft-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-170,  adopted  May  5, 1999,  and 
released  May  14, 1999.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  cop3ring  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  tmtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fifing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conmiunications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  99-13261  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  e712-01-P 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development  One 
Hundred  and  Twenty-Ninth  Meeting; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
the  one  hundred  and  twenty-ninth 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  June  10  and 
from  9:00  a.m.  to  4:00  p.m.  on  June  11, 
1999,  in  the  USAID  Public  hifonnation 
Center,  Suite  M.l,  Mezzanine  Level, 
Ronald  Reagan  Building,  located  at  1300 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20523. 

As  part  of  its  agenda,  BIFAD  will 
discuss  the  role  of  biotechnology  and  its 
importance  to  developing  countries: 
research  and  development;  intellectual 
property  rights;  biosafety;  biotechnology 
development  strategies;  and  the  role  of 
the  private  sector  and  future 
developments.  Dxiring  this  meeting. 
Partnerships  for  Food  Industry 
Development,  a  proposed  USAID 
program  whose  objective  is  to  help 
developing  and  transition  economy 
cotmtries  increase  food  quality, 
processing  and  marketing  will  be 
covered  BIFAD  will  also  discuss 
revisions  to  the  Title  XII  legislation  and 
the  establishment  of  a  joint  committee 
to  review  priorities  for  and  results  of 
USAID/university  collaboration. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  George  Like  at  the 
Agency  for  International  Development, 
Ronald  Reagan  Building,  Office  of 
Agriculture  and  Food  Security,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
2.11-072.  Washington,  DC  20523-2110, 
telephone  (202J  712-1436,  fax  (202) 
216-3010  or  internet  [glike@usaid.gov] 
with  your  full  name. 

Anyone  wishing  to  obtain  additional 
information  about  BIFAD  should 


conf&ct  Mr.  Tracy  Atwood  the 

Designated  Federal  Officer  for  BIFAD. 

Write  him  in  care  of  the  Agency  for 

International  Development,  Ronald 

Reagan  Building,  Office  of  Agriculture 

and  Food  Security,  1300  Pennsylvania 

Avenue,  N.W.,  Room  2.11-005, 

Washington.  DC  20523-2110,  telephone 

him  at  (202)  712-5571  or  fax  (202)  216- 

3010. 

Tracy  Atwood, 

USAID  Designated  Federal  Officer  (Deputy 

Director,  Office  of  Agriculture  and  Food 

Security,  Economic  Growth  Center,  Bureau 

for  Global  Programs). 

(FR  Doc.  99-13268  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  99-01 3N] 

International  Standard-Setting 
Activities 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  This  notice  informs  the  public 
of  the  sanitary  and  phytosanitary 
standard-setting  activities  of  the  Codex 
Alimentarius  Commission  (Codex),  in 
accordance  with  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  and  the  Uruguay  Round 
Agreements  Act.  Pub.  L.  103-465, 108 
Stat.  4809.  It  also  provides  a  list  of  other 
standard-setting  activities  of  Codex, 
including  commodity  standards, 
guidelines,  codes  of  practice,  and 
revised  texts.  This  notice,  which  covers 
the  time  periods  from  Jime  1, 1998,  to 
May  31, 1999,  and  June  1, 1999,  to  May 
31,  2000,  seeks  comments  on  standards 
currently  under  consideration  and 
recommendations  for  new  standards. 

ADDRESSES:  Submit  any  written 
comments  to:  FSIS  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102. 
Cotton  Annex.  Washington.  DC  20250- 
3700.  Please  state  that  your  comments 
refer  to  Codex  and,  if  your  conmients 
relate  to  specific  Codex  committees, 
please  identify  those  committees  in  your 
comments  and  submit  a  copy  of  yom- 
comments  to  the  delegate  from  that 
particular  conunittee.  All  comments 
submitted  will  be  available  for  public 


inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Ph.D.,  United 
States  Manager  for  Codex  Alimentarius. 
U.S.  Department  of  Agriculture,  Office 
of  the  Undersecretary  for  Food  Safety, 
Room  4861,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3700;  (202)  205- 
7760.  For  information  pertedning  to 
particular  committees,  the  delegate  of 
that  committee  may  bet:ontacted.  (A 
complete  Ust  of  U.S.  delegates  and 
alternate  delegates  can  be  foimd  in 
Attachment  2  to  this  notice.) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  World  Trade  Organization  (WTO) 
was  established  on  January  1, 1995,  as 
the  common  international  institutional 
framework  for  the  conduct  of  trade 
relations  among  its  members  in  matters 
related  to  the  Uruguay  Roimd  Trade 
Agreements.  The  WTO  is  the  successor 
organization  to  the  General  Agreement 
on  Tariffs  and  Trade  (GATT).  U.S. 
membership  in  the  WTO  was  approved 
and  the  Uruguay  Round  Agreements  Act 
was  signed  into  law  by  the  President  on 
December  8, 1994.  The  Uruguay  Roimd 
Agreements  became  effective,  with 
respect  to  the  United  States,  on  January 
1, 1995.  Pursuant  to  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  the  President  is  required  to 
designate  an  agency  to  be  responsible 
for  informing  the  public  of  the  sanitary 
and  phytosanitary  (SPS)  standard- 
setting  activities  of  each  international 
standard-setting  organization.  Codex, 
International  Office  of  Epizootics,  and 
the  International  Plant  Protection 
Convention.  The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845),  designated  the  U.S. 
Department  of  Agriculture  as  the  agency 
responsible  for  informing  the  public  of 
sanitary  and  phytosanitary  standard- 
setting  activities  of  each  international 
standard-setting  organization.  The 
Secretary  of  Agriculttire  has  delegated  to 
the  Administrator,  Food  Safety  and 
Inspection  Service  (FSIS),  the 
responsibility  to  inform  the  public  of 
the  SPS  standard-setting  activities  of 
Codex.  The  FSIS  Administrator  has.  in 
turn,  assigned  the  responsibility  for 
informing  the  public  of  the  SPS 
standard-setting  activities  of  Codex  to 


the  Office  of  U.S.  Codex  Alimentarius, 
FSIS. 

Codex  was  created  in  1962  by  two 
U.N.  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  Organization  (WHO). 
Codex  is  the  principal  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  the  United  States 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA), 
Department  of  Health  and  Human 
Services  (HHS),  and  the  Environmental 
Protection  Agency  (EPA)  manage  and 
carry  out  U.S.  Codex  activities. 

As  the  agency  responsible  for 
informing  the  public  of  the  sanitary  and 
phytosanitary  standard-setting  activities 
of  Codex,  FSIS  pubUshes  this  notice  in 
the  Federal  Remoter  annually. 
Attachment  1  (Sanitary  and 
Phytosanitary  Activities  of  Codex)  sets 
forth  the  following  information: 

1.  The  sanitary  or  ph3rtosanitary 
standards  imder  consideration  or 
planned  for  consideration;  and 

2.  For  each  sanitary  or  phytosanitary 
standard  specified: 

a.  A  description  of  the  consideration 
or  planned  consideration  of  the 
standard; 

b.  Whether  the  United  States  is 
participating  or  plans  to  participate  in 
the  consideration  of  the  standard; 

c.  The  agenda  for  United  States 
participation,  if  any;  and 

d.  The  agency  responsible  for 
representing  the  United  States  with 
respect  to  the  standard. 

To  Obtain  Copies  of  those  Standards 
Listed  in  Attachment  1  that  are  Under 
Consideration  by  Codex,  Please 
Contact  the  Codex  Delegate  or  the 
Office  of  U.S.  Codex  Alimentarius 
This  notice  also  solicits  public 
comment  on  those  standards  that  are 
under  consideration  and  on 
recommendations  for  new  standards. 
The  delegate,  in  conjunction  with  the 
responsible  agency,  will  take  the 
comments  received  into  account  in 
participating  in  the  consideration  of  the 
standards  and  in  proposing  matters  to 
be  considered  by  Codex. 

The  United  States'  delegate  will 
facilitate  public  participation  in  the 
United  States  Government's  activities 
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relating  to  Codex  Alimentarius.  The 
United  States'  delegate  wiU  maintain  a 
list  of  individuals,  groups,  and 
organizations  that  have  expressed  an 
interest  in  the  activities  of  the  Codex 
committees  and  will  disseminate 
information  regarding  United  States' 
delegation  activities  to  interested 
parties.  This  information  will  include 
the  current  status  of  each  agenda  item; 
the  United  States  Government's  position 
or  preliminary  position  on  the  agenda 
items;  and  the  time  and  place  of 
planning  meetings  and  debriefing 
meetings  following  Codex  committee 
sessions.  Please  notify  the  appropriate 
U.S.  delegate  or  the  Office  of  U.S.  Codex 
Alimentarius,  Room  4861,  South 
Agriciilture  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700,  if  you 
would  like  to  receive  information  about 
specific  committees. 

The  information  provided  in 
Attachment  1  describes  the  status  of 
Codex  standard-setting  activities  by  the 
Codex  Committees  for  the  time  periods 
from  June  1, 1998  to  May  31, 1999,  and 
June  1, 1999  to  May  31,  2000.  In 
addition,  the  following  attachments  are 
included: 
Attachment  2    List  of  U.S.  Codex 

Officials  (includes  U.S.  delegates  and 

alternate  delegates). 
Attachment  3    Timetable  of  Codex 

Sessions  (Jime  1998  through  May 

2000) 
Attachment  4    Definitions  for  the 

Purpose  of  Codex  Alimentarius  • 
Attachment  5    Part  l-Uniform 

Procedure  for  the  Elaboration  of 

Codex  Standards  and  Related  Texts 

Part  2-Uniform  Accelerated  Procedure 

for  the  Elaboration  of  Codex 

Standards  and  Related  Texts 
Attachment  6    Nature  of  Codex 

Standards 

Done  at  Washington,  DC  on:  May  20, 1999. 

F.  Edward  Scarfarough, 

United  States  Manager  for  Codex 
Alimentarius. 

Attachment  1:  Sanitary  and 
Phytosanitary  Activities  of  Codex 

Codex  Alimentarius  Commission  and 
Executive  Committee 

The  Codex  Alimentarius  Commission 
will  hold  its  Twenty-third  Session  June 
28-July  3, 1999  in  Rome,  Italy.  At  that 
time  it  will  consider  the  standards, 
codes  of  practice,  and  related  matters 
brought  to  its  attention  by  the  general 
subject  committees,  commodity 
committees,  and  member  delegations. 

Prior  to  the  Commission  meeting,  the 
Executive  Committee  met  in  June  1998 
and  will  meet  Jime  24-25, 1999.  It  is 
composed  of  the  chairperson,  vice- 


chairpersons  and  six  members  elected 
from  the  Commission,  one  from  each  of 
the  following  geographic  regions:  Africa, 
Asia,  Europe,  Latin  America  and  the 
Caribbean,  North  America,  and  South- 
west Pacific.  At  its  session  in  June  1999, 
it  will  consider  the  following  items: 

•  Report  of  the  financial  situation  of 
the  Joint  FAO/WHO  Food  Standards 
Programme  for  1998/99  and  2000/01; 

•  Principles  of  Risk  Analysis; 

•  Matters  Arising  from  Reports  of 
Codex  Committees; 

•  Designation  of  Host  Governments 
for  Codex  Committees  and  ad  hoc 
Intereovemmental  Task  Forces; 

•  Review  of  Criteria  for  New  Work 
and  Guidelines  for  the  Establishment  of 
"Inclusive"  Standards;  and 

•  Provision  of  Dociunentation, 
Translation  and  Interpretation  Services 
for  Codex  Committees. 
Responsible  Agency:  USDA/FSIS 
U.S.  Participation:  Yes 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

The  Codex  Committee  on  Residues  of 
Veterinary  Drugs  determines  priorities 
for  the  consideration  of  residues  of 
veterinary  drugs  in  foods  and 
reconunends  Maximiun  Residue  Limits 
(MRLs)  for  veterinary  drugs.  A  Codex 
Maximiun  Limit  for  Residues  of 
Veterinary  Drugs  (MRLVD)  is  the 
maximum  concentration  of  residue 
resulting  iwm  the  use  of  a  veterinary 
drug  (expressed  in  mg/kg  or  ug/kg  on  a 
besh  weight  basis)  that  is  recommended 
by  the  Codex  Alimentarius  Commission 
to  be  permitted  or  recognized  as 
acceptable  in  or  on  a  food. 

An  MRLVD  is  based  on  the  tj^e  and 
amount  of  residue  considered  to  be 
without  any  toxicological  hazard  for 
human  health  as  expressed  by  the 
Acceptable  Daily  Intake  (ADI)*,  or  on 
the  basis  of  a  temporary  ADI  that 
utilizes  an  additional  safety  factor.  An 
MRLVD  also  takes  into  accoimt  other 
relevant  public  health  risks  as  well  as 
food  technological  aspects. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  analytical  methods  are 
available. 

•  Acceptable  Daily  Intake  (ADI):  An 
estimate  by  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA) 
of  the  amount  of  a  veterinary  d.-'ig, 
expressed  on  a  body  weight  basis,  that 
can  be  ingested  daily  over  a  lifetime 
without  appreciable  health  risk 
(standard  man  =  60  kg). 
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The  following  matters,  contained  in 
ALINORM  99/31,  will  be  considered  by 
the  Codex  Alimentahus  Commission  at 
its  23rd  Session: 

To  be  considered  at  Step  8: 
Alpha-Cypermethrin/Cypennethrin 
Azaperone 

Bovine  Somatatropins 
Cetiofur 
Diclaziml 

Dihydrostreptomycin/Streptomycin 
Febantel/Febendazole/Oxyfendazole 
Neomycin 
Spectinomycin 
Tilmicosin 

To  be  considered  at  Step  5/8: 
Febantel/Febendazole/Oxyfendazole 
Fluazuron 
Nicarbazin 
Benzylpenicillin/Procaine 

Benzylpenicillin 
SpectinomicuL 
Moxidectin 

To  be  considered  at  Step  5: 
Chlorotetracyline/Oxjrtetracycline/ 

Tetracycline 
Cyfluthrin 
Danofloxacin 
Eprinomectin 
Flumequine 
Imidocarb 
Sarafloxicin 

Priority  List  of  Veterinary  Drugs 
Requiring  Evaluation  or  Reevaluation 

•  Replacement  of  Codex  MRLs  for 
Benzylpenicillin  with  MRLs  for 
Benzylpenicillin/Procaine 
Benzylpenicillin 

The  Committee  is  continuing  work 
on: 

•  Draft  Maximum  Residue  Limits  for 
Veterinary  Drugs; 

•  Risk  Analysis  in  the  Codex 
Committee  on  Residues  of  Veterinary 
Drugs  in  Foods; 

•  Guidelines  on  Residues  at  Injection 
Sites; 

•  Guidelines  on  the  Control  of 
Veterinary  Drug  Residues  in  Milk  and 
Milk  Products; 

•  Draft  Code  of  Practice  for  Good 
Animal  Feeding;  and 

•  Methods  of  Analysis  and  Sampling 
Issues. 

Responsible  Agency:  HHS/FDA;  USDA/ 

FSIS 
U.S.  Participation:  Yes 

Food  Additives  and  Contaminants 

Codex  Committee  on  Food  Additives 
and  Contaminants 

The  Codex  Committee  on  Food 
Additives  and  Contaminants  (CCFAC) 
(a)  establishes  or  endorses  permitted 
maximum  or  guideline  levels  for 
individual  food  additives, 


contaminants,  and  naturally  occurring 
toxicants  in  food  and  animal  feed;  (b) 
prepares  priority  lists  of  food  additives 
and  contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA);  (c)  recommends  specifications 
of  identity  and  purity  for  food  additives 
for  adoption  by  the  Commission;  (d) 
considers  methods  of  analysis  for  food 
additives  and  contaminants;  and  (e) 
considers  and  elaborates  standards  and 
codes  for  related  subjects  such  as 
labeling  of  food  additives  when  sold  as 
such  and  food  irradiation.  The  31st 
Session  of  the  CCFAC  met  March  22-26, 
1999,  in  The  Hague,  The  Netherlands. 
The  plenary  of  the  32nd  Session  of  the 
CCFAC  is  tentatively  scheduled  for 
March  20-24,  2QO0,  in  Beijing,  the 
People's  Republic  of  China.  The 
foUovtring  matters  contained  in 
ALINORMs  99/12  and  99/1 2 A  are  under 
consideration  by  the  CCFAC! 

Risk  Analysis 

The  Discussion  Paper  entitled 
"Application  of  Risk  Analysis 
Principles  to  the  Work  of  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  (CCFAC)  and  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives  (JECFA)"  will  be  forwarded  to 
the  53rd  JECFA  for  comment.  In 
response  to  the  discussion  by  the  31st 
CCFAC  and  the  recommendations  of  the 
JECFA,  the  Discussion  Paper  will  be 
revised  by  the  U.S.  and  circulated  for 
comment  and  further  discussion  by  the 
32nd  CCFAC  (2000). 

Food  Additives 

•  Annex  A  (Guidelines  for  the 
Estimation  of  Appropriate  Levels  of  Use 
of  Food  Additives)  to  the  Preamble  of 
the  General  Standard  for  Food  Additives 
(GSFA)  was  forwarded  to  the  CAC  for 
adoption  at  Step  5.  Table  1  of  the  GSFA 
(Additives  Permitted  for  Use  Under 
Specified  Conditions  in  Certain  Food 
Categories  or  Individual  Food  Items) 
was  forwarded  to  CAC  with 
recommendation  for  adoption  of 
specific  provisions  at  Step  8  or 
maintaining  specific  provisions  at  Step 
6;  (see  Table  1,  below).  The  31st  CCFAC 
also  proposed  draft  revisions  to  the 
Preamble  of  the  GSFA  at  Step  3  of 
Codex's  uniform  accelerated  procedure. 

•  The  31st  CCFAC  agreed  to 
reestablish  the  ad  hoc  working  group  on 
the  GSFA  for  its  32nd  Session  under  the 
chairmanship  of  the  U.S.  This  ad  hoc 
working  group  is  expected  to  meet  prior 
to  the  plenary  session  of  the  32nd 
CCFAC. 

•  A  discussion  paper  on  the  use  of 
colors  in  foods  will  be  revised  for 
further  discussion  by  the  32nd  CCFAC. 


Food  Additive  Specifications 

•  Specifications  for  the  following 
food  additives  are  recommended  by  the 
CCFAC  for  adoption  by  the  Twenty- 
third  Session  of  the  Codex  Commission: 
acetone,  agar,  alginic  acid,  aluminium 
powder,  anunonium  alginate,  calcium 
alginate,  calciiun  gluconate,  calcium 
propionate,  calcium  sorbate, 
canthaxanthin,  carbon  dioxide, , 
camauba  wax,  carthamus  red, 
carthamus  yellow,  diacetyltartaric  and 
fatty  acid  esters  of  glycerol, 
dichloromethane,  ethyl  hydroxyethyl 
cellulose,  ethyl  p-hydroxybenzoate, 
gellan  gum,  glucono  de7ta-lactone, 
hexanes,  4-hexylresorcinol, 
hydrogenated  poly-1-decene,  isoamyl 
acetate,  isobutanol,  maltitol  syrup, 
methyl  p-hydroxybenzoate, 
microcrystalline  wax,  mineral  oil 
(medium  and  low  viscosity),  mixed 
carotenoids,  modified  starches, 
petroleum  jelly,  polydextrose, 
polyglycitol  syriip,  potassium  alginate, 
potassium  gluconate,  potassium 
propionate,  potassiiun  sorbate,  propane- 
2-ol,  propionic  acid,  propyl  p- 
hydroxybenzoate,  propylene  glycol, 
propylene  glycol  alginate,  propylene 
glycol  esters  of  fatty  acids,  salatrim, 
sodium  alginate,  sodium  carboxymethyl 
cellulose  enzymatically  hydrolyzed, 
sodium  gluconate,  sucroglycerides, 
sulfur  dioxide,  and  tertiary- 
butylhydroquinone. 

•  Specifications  for  the  following 
flavoring  agents  are  recommended  by 
the  CCFAC  for  adoption  by  the  Twenty- 
third  Session  of  the  Codex  Commission, 
niunbers  in  parentheses  are  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives'  (JECFA)  flavor  identification 
numbers:  allyl  cyclohexane  propionate 
(13),  ethyl  octanoate  (33),  ethyl 
nonanoate  (34),  isoamyl  acetate  (43), 
isoamyl  butyrate  (45),  isoamyl 
isobutyrate  (49)>  isoamyl  isovalerate 
(50),  citronellyl  formate  (53),  geranyl 
formate  (54),  neryl  formate  (55), 
rhodinyl  formate  (56),  citronellyl  acetate 
(57),  neryl  acetate  (59),  rhodinyl  acetate 
(60),  citronellyl  propionate  (61),  geranyl 
propionate  (62),  cis-3,7-dimethyl-2,6- 
octadien-1-yl  propanoate  (63), 
citronellyl  butyrate  (65),  geranyl 
butyrate  (66),  neryl  butyrate  (67), 
rhodinyl  butyrate  (68),  citronellyl 
isobutyrate  (71),  neryl  isobutyrate  (73), 
neryl  isovalerate  (76),  formic  acid  (79), 
acetaldehyde  (80),  acetic  acid  (81), 
propyl  alcohol  (82),  propionaldehyde 
(83),  propionic  acid  (84),  butyl  alcohol 
(85),  butyraldehyde  (86),  butyric  acid 
(87),  amyl  alcohol  (88),  valeraldehyde 
(89),  valeric  acid  (90),  hexyl  alcohol 
(91),  hexanal  (92),  hexanoic  acid  (93), 
heptyl  alcohol  (94),  heptanal  (95), 


heptanoic  acid  (96),  1-octanol  (97), 
octanal  (98),  octanoic  acid  (99),  nonyl 
alcohol  (100),  nonanal  (101),  nonanoic 
acid  (102),  1-decanol  (103),  decanal 
(104),  decanoic  acid  (105),  undecyl 
alcohol  (106),  undecanal  (107), 
undecanoic  acid  (108),  lanryl  alcohol 
(109),  laimc  aldehyde  (110),  lauric  acid 
(111),  myristaldehyde  (112),  myristic 
acid  (113),  1-hexadecanol  (114), 
palmitic  acid  (il5),  stearic  acid  (116), 
propyl  formate  (117),  butyl  fonnate 
(118),  n-amyl  formate  (119),  hexyl 
formate  (120),  octyl  fonnate  (122),  cis-3- 
hexenyl  formate  (123),  methyl  acetate 
(125),  propyl  acetate  (126),  butyl  acetate 
(127),  hexyl  acetate  (128),  heptyl  acetate 
(129),  octyl  acetate  (130),  nonyl  acetate 
(131),  decyl  acetate  (132),  lauryl  acetate 
(133),  cjs-3-hexenyl  acetate  (134),  trans- 
3-heptenyl  acetate  (135),  10-undecen-l- 
yl  acetate  (136).  isobutyl  acetate  (137), 
2-methylbutyl  acetate  (138),  acetone 
(139),  methyl  propionate  (141),  propyl 
propionate  (142),  butyl  propionate 
(143),  hexyl  propionate  (144),  octyl 
propionate  (145),  decyl  propionate 
(146),  cis-3  and  <!nuis-2-hexenyl 
propionate  (147),  isobutyl  propionate 
(148),  methyl  butyrate  (149),  propyl 
butyrate  (150),  butyl  butyrate  (151),  n- 
amyl  butyrate  (152),  hexyl  butyrate 
(153),  cjs-3-hexenyl  butyrate  (157), 
isobutyl  butyrate  (158),  methyl  valerate 
(159),  butyl  valerate  (160),  propyl 
hexanoate  (161),  butyl  hexanoate  (162), 
n-amyl  hexanoate  (163),  hexyl 
hexanoate  (164),  isobutyl  hexanoate 
(166),  methyl  heptanoate  (167),  n-amyl 
heptanoate  (170),  methyl  octanoate 
(173),  n-amyl  octanoate  (174),  hexyl 
octanoate  (175),  methyl  nonanoate 
(179),  methyl  laurate  (180),  butyl  laurate 
(181),  methyl  myristate  (183),  methyl 
isobutyrate  (185),  ethyl  isobutyrate 
(186),  propyl  isobutyrate  (187),  butyl 
isobutyrate  (188),  hexyl  isobutyrate 
(189).  heptyl  isobutyrate  (190),  frans-3- 
heptenyl  2-methyl  propanoate  (191), 
octyl  isobutyrate  (192),  dodecyl 
isobutyrate  (193),  isobutyl  isobutyrate 
(194),  methyl  isovalerate  (195),  ethyl 
isovalerate  (196),  propyl  isovalerate 
(197),  butyl  isovalerate  (198),  hexyl  3- 
methylbutanoate  (199),  octyl  isovalerate 
(200),  nonyl  isovalerate  (201),  3-hexenyl 
3-methylbutanoate  (202),  2- 
methylpropyl  3-methylbutyrate  (203), 
methyl  2-methylbutyrate  (205),  ethyl  2- 
methylbutyrate  (206),  n-butyl  2- 
methylbuytyrate  (207i  hexyl  2- 
methylbutanoate  (208),  octyl  2- 
methylbutyrate  (209),  2-methylbutyl  2- 
methylbutyrate  (212),  ethyl  2-methyl 
pentanoate  (214),  metkyl  4- 
methylvalerate  (216),  tnuis-anethole 
(217),  citric  acid  (218),  4-hydroxybutyric 
acid  lactone  (gamma-butyrolactone) 
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(219).  4-hydroxy-3-pentenoic  acid  (220), 
4-hydroxy-3-pentenoic  acid  lactone 
(221),  5-ethyl-3-hydroxy-4-methyl- 
2(5H)-furanone  (222),  gamma- 
hexalactone  (223),  rfe/to-hexalactone 
(224),  gamina-heptalactone  (225), 
gamma-octalactone  (226),  4,4-dibutyi- 
gamma-butyrolactone  (227),  delta- 
octalactone  (228),  gamma-nonalactone 
(229),  hydroxynonanoic  acid,  delta- 
lactone  (230),  gamma-decalactone  (231), 
de/ta-decalactone  (232),  gamma- 
undecalactone  (233),  5- 
hydroxyundecanoic  acid  lactone  (234), 
gamma-dodecalactone  (235),  delta- 
Dodecalactone  (236),  6-hydroxy-3,7- 
dimethylpctanoic  acid  lactone  (237), 
de/ta-tetradecalactone  (238),  omega-6- 
hexadecenlactone  (240),  epsilon- 
dodecalactone  (242),  4,5-dimethyl-3- 
hydroxy-2,5-dihydrofuran-2-one  (243), 
5-hydroxy-2,4-decadienoic  acid  delta- 
lactone  (245),  5-hydroxy-2-decenoic 
acid  de/ta-lactone  (246),  gamma- 
methyldecalactone  (250),  isobutyl 
alcohol  (251),  isobutyraldehyde  (252), 
isobutyric  acid  (253),  2- 
methylbutyraldehyde  (254),  2- 
methylbutyric  acid  (255),  2- 
ethylbutyraldehyde  (256),  2-ethylbutyric 
acid  (257).  3-methylbutyraldehyde 
(258),  isovaleric  acid  (259).  2- 
methylvaleric  acid  (261),  3- 
methylpentanoic  acid  (262),  3-methyl-l- 
pentanol  (263),  4-methylpentanoic  add 
(264),  2-methylhexanoic  acid  (265),  5- 
methylhexanoic  acid  (266),  2-ethyl-l- 
hexanoic  acid  (267),  3,5,5-trimethyl-l- 
hexanol  (268),  3,5.5-trimethylhexanal 
(269),  3.7-dimethyl-l-octanol  (272).  4- 
methylnonanoic  acid  (274).  2- 
methylimdecanal  (275),  isopropyl 
alcohol  (277),  2-butanone  (278),  2- 
pentanone  (279),  2-pentanol  (280),  3- 
hexanone  (281),  3-hexanol  (282),  2- 
heptanone  (283),  2-heptanol  (284),  3- 
heptanone  (285),  3-heptanol  (286),  4- 
heptanone  (287),  2-octanone  (288),  2- 
octanol  (289),  3-octanone  (290),  3- 
octanol  (291),  2-nonanone  (292).  2- 
nonanol  (293).  3-nonanone  (294),  3- 
decanol  (295),  2-undecanone  (296),  2- 
imdecanol  (297),  2-tridecanone  (298),  4- 
methyl-2-pentanone  (301)  2,6-diinethyl- 
4-heptanone  (302),  2,6-dimethyl-4- 
heptanol  (303),  isopropyl  acetate  (305), 
isopropyl  butyrate  (307),  isopropyl 
isobutyrate  (309),  isopropyl  isovalerate 
(310),  isopropyl  myristate  (311), 
isopropyl  tiglate  (312),  3-octyl  acetate 
(313),  4-pentenoic  acid  (314),  cis-3- 
hexen-1-ol  (315),  4-hexen-l-ol  (318),  4- 
heptenal  (320),  c/s-3-octen-l-ol  (321), 
cj«-5-octen-l-ol  (322),  cis-5-otenal  (323), 
cis-e-nonen-l-ol  (324).  cis-6-nonenal 
(325),  4-decenal  (326),  9-decenoic  add 
(328),  10-undecenal  (330),  10- 
imdecenoic  add  (331),  linoleic  add 


(332),  ethyl  3-hexenoate  (335),  ds-3- 
hexenyl  cis-3-hexenoate  (336),  ethyl  10- 
undecenoate  (343).  ethyl  oleate  (345), 
methyl  linoleate  and  methyl  linolenate 
(mix)  (346),  2,6-dimethyl-5-heptenal 
(349),  ethyl  2-methyl-4-pentenoate 
(351),  methyl  3,  7-dimethyl-6-octenoate 
(354),  linalool  (356),  tetrahydrolinalool 
(357),  linalyl  fonnate  (358),  linalyl 
acetate  (359),  linalyl  propionate  (360), 
linalyl  butyrate  (361),  linalyl  isobutyrate 
(362),  Unalyl  isovalerate  (363).  linalyl 
hexanoate  (364),  aipha-terpineol  (366), 
terpinyl  acetate  (368),  terpinyl 
propionate  (369),  p-menthan-2-one 
(375),  dihydrocarveol  (378), 
dihydrocarvyl  acetate  (379),  (+)carvone 
(380a),  (-)carvone  (380b),  carveol  (381), 
carvyl  acetate  (382),  beto-damascone 
(384),  a7pAa-damascone  (385),  delta- 
damascone  (386),  damascenone  (387), 
a7/3Ao-ionone  (388),  beto-ionone  (389), 
o/piia-ionol  (391),  dihydro-alpha-ionone 
(393),  dihydro-beto-ionol  (395), 
dehydrodihydroionone  (396), 
dehydrodihydroinol  (397),  methyl 
alpha-ionone  (398),  methyl  beto-ionone 
(399),  allyl  a/pAa-ionone.  (401),  alpha- 
irone  (403),  a7pAa-iso-methylionone 
(404),  acetoin  (405),  2,3-pentanedione 
(410),  2,3-hexanedione  (412),  3,4- 
hexanedione  (413),  2,3-heptanedione 
(415),  ethylcydopentenolone  (419),  3,4- 
dimethyl-1 ,2-cyclopentanedione  (420), 
3-ethyl-2-hydroxy-4-methylcyclopent-2- 
en-l-one  (422),  5-ethyl-2-hydroxy-3- 
methylcyclopent-2-en-l-one  (423),  1-  • 
metyl-2,3-cyclohexadione  (425),  2- 
hydrox-3,5,5-trimethyl-2-cyclohexen-l- 
one  (426),  menthol  (427),  menthone 
(429),  (±)isomenthone  (430),  menthyl 
acetate  (431),  menthyl  isovalerate  (432). 
(-)menthyl  lactate  (433),  piperitone 
(435),  gamma-lactone  (437),  4- 
carvomenthenol  (439),  (-)menthol 
ethylene  glycol  carbonate  (443), 
(-)menthol  1-and  2-propylene  glycol 
carbonate  (444),  (-)menthone  1,  2- 
glycerol  ketal  (445),  (±)menthone  1^- 
glycerol  ketal  446),  mono-menthyl 
succinate  (447),  1-ethylhexyl  tiglate 
(3-octyl  ti^ate)  (448) 

•  Specmcations  for  the  following 
food  additives  are  recommended  by  the 
CXZFAC  for  adoption  by  the  Twenty- 
third  Session  of  the  CAC  after  changes 
considered  editorial  have  been  made: 
gimi  arabic  and  sodiimi  propionate. 

•  Spedfications  for  the  following 
flavoring  agents  are  recommended  by 
the  CCFAC  for  adoption  by  the  Twenty- 
third  Session  of  the  CAC  rfler  changes 
considered  editorial  have  been  made: 
geranyl  acetate  (58),  and  isobutyl 
formate  (124). 

•  The  31st  CCFAC  agreed  to 
reestablish  the  ad  hoc  working  group  for 
food  additive  specifications  for  its  32nd 
Session  under  Ae  chairmanship  of  the 
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U.S.  This  ad  hoc  working  group  is 
expected  to  meet  prior  to  the  plenary 
session  of  the  32nd  CCFAC. 

Contaminants 

•  Methodology  and  Principles  for 
Exposure  Assessment  in  the  Codex 
General  Standard  for  Contaminants  and 
Toxins  in  Food  (paper  to  be  revised  for 
consideration  by  the  32nd  CCFAC). 

•  Maximum  Levels  and  Sampling 
Plan  for  Aflatoxins  in  Raw  Peanuts  for 
further  processing  (forwarded  to  CAC 
for  adoption  at  Step  8).  Maximimi  Level 
for  aflatoxin  Mi  in  Milk  (forwarded  to 
CAC  for  adoption  at  Step  8). 

•  Position  Paper  on  Ochratoxin  A 
(paper  to  be  revised  for  consideration  by 
the  32nd  CCFAC).  Draft  Maximum 
Levels  for  Ochratoxin  A  in  Cereals  and 
Cereal  Products  to  be  circulated  for 
comment  and  further  consideration  by 
the  32nd  CCFAC  at  Step  3. 

•  Position  Paper  on  Patulin  (paper  to 
be  revised  for  consideration  by  the  32nd 
CCFAC).  Draft  Maximimi  Level  for 
Patulin  in  Apple  Juice  and  the  Apple 
Juice  Ingredient  in  other  Beverages  was 
forwarded  to  the  CAC  for  adoption  at 
Step  5. 

•  Position  Paper  on  Zearalenone 
(Paper  will  be  finalized  and  circulated 
for  comment  and  consideration  by  the 
32nd  CCFAC.) 

•  Draft  Code  of  Practice  for  Source 
Directed  Measiues  to  Reduce 
Contamination  of  Foodstuffs  (paper  to 
be  revised  for  consideration  at  Step  3  by 
the  32nd  CCFAC). 

•  Draft  Maximum  Levels  for  Lead 
(Revised  levels  to  be  circulated  for 
comment  and  consideration  at  Step  6  by 
the  32nd  CCFAC). 

•  Discussion  Paper  on  Cadmium 
(Paper  to  be  revised  and  circulated  for 
comment  and  consideration  by  the  32nd 
CCFAC).  Draft  Maximum  Levels  for 
Cadmium  for  Cereals,  Pulses  and 
Legumes  to  be  circulated  for  comment  at 
Step  6.  (Proposed  draft  maximum  levels 
for  Cadmium  in  other  foods  to  be 
circulated  at  Step  3). 

•  Position  Paper  on  Arsenic  (Paper  to 
be  finalized  and  will  form  the  basis  of 
future  work  when  routine  methodology 
becomes  available  to  determine  toxic 
arsenic  in  food). 

•  Maximum  Levels  for  Tin  in  Canned 
Foods  (Draft  maximimi  levels  for 
canned  foods  were  forwarded  to  the 
CAC  for  adoption  at  Step  5). 

•  Discussion  Paper  on  Dioxins  (Paper 
to  be  revised  for  circulation  and 
comment  by  the  32nd  CCFAC). 

•  Section  3.2  (Health  Related  Limits 
for  Certain  Substances)  of  the  Codex 
Standard  for  Natural  Mineral  Waters. 
The  32nd  CCFAC  agreed  that  Section 
3.2  of  this  Codex  Standard  should  be 


aligned  with  the  WHO  Guideline  levels 
for  Drinking  Water  Quality  and 
forwarded  this  recommendation  to  the 
CAC. 

•  The  31st  CCFAC  agreed  to 
reestablish  the  ad  hoc  working  group  for 
contaminants  for  its  32nd  Session  under 
the  chairmanship  of  Denmark.  This  ad 
hoc  working  group  is  expected  to  meet 
prior  to  the  plenary  session  of  the  32nd 
CCFAC. 

Future  Work 

The  CCFAC  agreed  to  propose  the 
following  as  future  work  for  the 
Committee:  (1)  Revision  of  the  Codex 
General  Standard  for  Irradiated  Foods 
(pending  agreement  by  CAC);  (2) 
discussion  paper  on  processing  aids;  (3) 
discussion  paper  on  fumonisins;  (4) 
Code  of  Practice  for  the  Prevention  of 
Contamination  by  Zearalenone  (pending 
agreement  by  CAC). 
Responsible  Agency:  HHS/FDA 
U.S.  Participation:  Yes 

General  Standard  for  Food  Additives 

For  the  purposes  of  Codex,  a  food 
additive  means  any  substance  not 
normally  consumed  as  a  food  by  itself 
and  not  normally  used  as  a  tjrpical 
ingredient  in  the  food,  whether  or  not  it 
has  nutritive  value,  the  intentional 
addition  of  which  to  food  for  a 
technological  (including  organoleptic) 
purpose  in  the  manufacture,  processing, 
preparation,  treatment,  packing, 
packaging,  transport,  or  holding  of  such 
food  resiUts,  or  may  be  reasonably 
expected  to  result  (directly  or 
indirectly),  in  it  or  its  by-products 
becoming  a  component  of  or  otherwise 
affecting  the  characteristics  of  such 
foods.  The  term  food  additive  does  not 
include  "contaminants"  or  substances 
added  to  food  for  maintaining  or 
improving  nutritional  qualities. 

The  General  Standard  for  Food 
Additives  (GSFA)  will  set  forth 
maximum  levels  of  use  of  food  additives 
in  various  foods  and  food  categories. 
The  maximum  levels  will  be  based  on 
the  food  additive  provisions  of 
previously  established  Codex 
commodity  standards,  as  well  as  on  the 
use  of  the  additives  in  non-standardized 
foods. 

Only  those  food  additives  for  which 
an  acceptable  daily  intake  (ADI)  has 
been  established  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA)  are  included  in  the  General 
Standard  for  Food  Additives  (GSFA)  at 
this  time.  All  of  the  additives  that  have 
been  adopted  by  the  CAC  at  Step  8  or 
are  currently  imder  consideration  in  the 
draft  GFSA  are  listed  below.  (See 
ALINORM  99/12A  and  CX/FAC  99/6.) 


Table  1 

Acesulfame  Potassium  (Step  6) 
Acetic  Acid  (Adopted  at  Step  8) 
Acetic  and  Fatty  Acid  Esters  of  Glycerol 

(Adopted  at  Step  8) 
Acetylated  Distarch  Adipate  (Adopted 

at  Step  8) 
Acetylated  Distarch  Phosphate 

(Adopted  at  Step  8) 
Acid  Treated  Starch  (Adopted  at  Step  8) 
Adipic  Acid  (Step  6) 
Agar  (Adopted  at  Step  8) 
Alginic  Acid  (Adopted  at  Step  8) 
Alitame  (Step  6) 
Alkaline  Treated  Starch  (Adopted  at 

Step  8) 
AUura  Red  AC  (Step  6) 
Alpha-Amylase  (Aspergillus  oryzae, 

var.)  (Forwarded  for  adoption  at  Step 

8) 
Alpha-Amylase  (Bacillus  megaterium 

expressed  in  Bacillus  subtilis) 

(Adopted  at  Step  8) 
Alpha-Amylase  (Bacillus 

stearothermophilus  expressed  in 

Bacillus  subtilis)  (Adopted  at  Step  8) 
Alpha-Amylase  (Bacillus 

stearothermophilus)  (Adopted  at  Step 

8) 
Alpha-Amylase  (Bacillus  subtilis) 

(Adopted  at  Step  8) 
Alpha-Tocopherol  (Step  6) 
Aluminium  Ammonium  Sulfate  (Step  6) 
Aluminium  Silicate  (Adopted  at  Step  8) 
Amaranth  (Step  6) 

Ammonium  Acetate  (Adopted  at  Step  8) 
Ammonium  Adipate  (Step  6) 
Ammonium  Alginate  (Adopted  at  Step 

8) 
Ammonium  Carbonate  (Adopted  at  Step 

8) 
Ammonium  Chloride  (Adopted  at  Step 

8) 
Ammonium  Citrate  (Adopted  at  Step  8) 
Ammonium  Hydrogen  Carbonate 

(Adopted  at  Step  8) 
Ammonium  Hydroxide  (Adopted  at 

Step  8) 
Ammonium  Lactate  (Adopted  at  Step  8) 
Ammonium  Poljrphosphate  (Step  6) 
Annatto  Extracts  (Includes  Bbdn  and 

Norbixin)  (Step  6) 
Ascorbic  Acid  (Adopted  at  Step  8) 
Ascorbyl  Palmitate  (Step  6) 
Ascorbyl  Stearate  (Step  6) 
Aspartame  (Step  6) 
Azodicarbonamide  (Forwarded  for 

adoption  at  Step  8) 
Azorubine  (Step  6) 
Beeswax,  White  and  Yellow  (Step  6) 
Beet  Red  (Adopted  at  Step  8) 
Benzoic  Acid  (Step  6) 
Benzoyl  Peroxide  (Step  6) 
Bleached  Starch  (Adopted  at  Step  8) 
Bone  Phosphate  (Step  6) 
Brilliant  Black  PN  (Step  6) 
Brilliant  Blue  FCF  (Step  6) 
Bromelain  (Adopted  at  Step  8) 


Brown  HT  (Step  6) 

Butylated  Hydroxyanisole  (BHA)  (Slep 

6) 
Butylated  Hydroxytoluene  (BHT)  (Step 

6) 
Calciiun  Acetate  (Adopted  at  Step  8) 
Calcium  Alginate  (Adopted  at  Step  8) 
Calcium  Alimiinum  Silicate  (Adopted  at 

Step  8) 
Calcium  Benzoate  (Step  6) 
Calcium  Carbonate  (Adopted  at  Step  8) 
Calcium  Chloride  (Adopted  at  Step  8) 
Calcium  Citrate  (Adopted  at  Step  8) 
Calciiun  Disodium  EUiylene  Diamine 

Tetra  Acetate  (Step  6) 
Calcium  Ferrocyanide  (Forwarded  for 

adoption  at  Step  8) 
Calciiim  Gluconate  (Adopted  at  Step  8) 
Calcium  Glutamate,  Dl  -L-,  (Adopted  at 

Step  8) 
Calcium  Guanylate,  5— (Adopted  at  Step 

8) 
Calciiun  Hydrogen  Sulfite  (Step  6) 
Calcium  Hyd«)xide  (Adopted  at  Step  8) 
Calcium  Inosinate,  5— (Adopted  at  Step 

Calciiun  Lactate  (Adopted  at  Step  8) 
Calcium  Malate,  D,L— (Adopted  at  Step 

Calcium  Oxide  (Adopted  at  Step  8) 
Calcium  Polyphosphate  (Step  6) 
Calcium  Propionate  (Adopted  at  Step  8) 
Calcium  Ribonucleotides,  5— (Adopted 

at  Step  8) 
Calcium  Silicate  (Adopted  at  Step  8) 
Calcium  Sorbate  (Step  6) 
Calcium  Stearoyl  Lactylate  (Step  6) 
Calcium  Sulfate  (Adopted  at  Step  8) 
Candelilla  Wax  (Step  6) 
Canthaxanthin  (Step  6) 
Caramel  Color,  Class  I  (Adopted  at  Step 

8) 
Caramel  Color,  Class  II  (Adopted  at  Step 

8) 
Caramel  Color,  Class  IE— Ammonia 
Process  (Forwarded  for  adoption  at 
Step  8) 
Caramel  Color,  Class  IV— Ammonia 
Sulfite  Process  (Forwarded  for 
adoption  at  Step  8) 
Carbon  Dioxide  (Adopted  at  Step  8) 
Carmines  (Including  aluminum  & 
calcium  lakes  of  carminic  acid)  (Step 
6) 
Camauba  Wax  (Step  6) 
Carob  Bean  Gum  (Adopted  at  Step  8) 
Beta-Apo-8'-Carotenoic  Add,  Methyl  or 

Ethyl  Ester  (Step  6) 
Beta-Apo-8'-Carotenal  (Step  6) 
Beto-Carotene  (Synthetic)  (Step  6) 
Carrageenan  (Adopted  at  Step  8) 
Carotenes,  Natural  Extracts,  (Vegetable) 

(Step  6) 
Castor  Oil  (Step  6) 
Chlorine  (Step  6) 
Chlorine  Dioxide  (Step  6) 
Chlorophyllin  Copper  Complex,  Sodium 

and  Potassium  Salts  (Step  6) 
Chlorophylls  (Adopted  at  Step  8) 
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Chlorophylls,  Copper  Complex  (Step  6) 
Choline  Salts  (Adopted  at  Step  8) 
Citric  Acid  (Adopted  at  Step  8) 
Citric  and  Fatty  Acid  Esters  of  Glycerol 

(Adopted  at  Step  8) 
Curcumin  (Step  6) 
Cyclamic  Acid  (and  Sodium,  Potassium, 

Calcium  Salts)  (Step  6) 
Befa-Cyclodextrin  (Step  6) 
Dextrins,  White  and  Yellow,  Roasted 

Starch  (Adopted  at  Step  8) 
Diacetyltartaric  and  Fatty  Acid  Esters  of 

Glycerol  (Step  6) 
Diammonium  Orthophosphate  (Step  6) 
Dicalcium  Diphosphate  (Step  6) 
Dicalcium  Orthophosphate  (Step  6) 
Dilauryl  Thiodipropionate  (Forwarded 

for  adoption  at  Step  8) 
Dimagnesium  Orthophosphate  (Step  6) 
Dimethyl  Dicarbonate  (Forwarded  for 

adoption  at  Step  8) 
Dioctyl  Sodium  Sulfosuccinate  (Step  6) 
Diphenyl  (Step  6) 
Dipotassium  Guanylate,  5'  (Adopted  at 

Step  8) 
Dipotassium  Inosinate,  5'  (Adopted  at 

Step  8) 
Dipotassium  Orthophosphate  (Step  6) 
Dipotassium  Tartrate  (Step  6) 
Disodium  Diphosphate  (Step  6) 
Disodium  Ethylene  Diamine  Tetra 

Acetate  (Step  6) 
Disodium  Guanylate,  5'  (Adopted  at 

Step  8) 
Disocuum  Inosinate,  5'  (Adopted  at  Step 

8) 
Disodium  Orthophosphate  (Step  6) 
Disodium  Ribonucleotides,  5'  (Step  6) 
Disodium  Tartrate  (Step  6) 
Distarch  Phosphate  (Adopted  at  Step  8) 
Enzyme  Treated  Starch  (Adopted  at 

Step  8) 
Erythorbic  Acid  (Adopted  at  Step  8) 
Eiythrosine  (Step  6> 
Ethyl  Cellulose  (Adopted  at  Step  8) 
Ethyl  p-Hydroxybenzoates  (Step  6) 
Ethyl  Hydroxyethyl  Cellulose  (Adopted 

at  Step  8) 
Ethyl  Maltol  (Step  6) 
Fast  Green  FCF  (Forwarded  for  adoption 

at  Step  8) 
Ferric  .Ajnmonium  Citrate  (ForwardSd 

for  adoption  at  Step  8) 
Ferrous  Gluconate  (Forwarded  for 

adoption  at  Step  8) 
Ferrous  Lactate  (Forwarded  for  adoption 

at  Step  8) 
Formic  Acid  (Step  6) 
Fumaric  Acid  (Adopted  at  Step  8) 
Gellan  Gum  (Adopted  at  Step  8) 
Glucono  Delta-Lactone  (Adopted  at  Step 

8) 
Glucose  Oxidase  (Aspergillus  niger, 

var.)  (Adopted  at  Step  8) 
Glutamic  Acid,  L-  (Adopted  at  Step  8) 
Glycerol  (Adopted  at  Step  8) 
Glycerol  Ester  of  Wood  Rosin 

(Forwarded  for  adoption  at  Step  8) 
Grape  Skin  Extract  (Step  6) 


Guaiac  Resin  (Forwarded  for  adoption  at 

Step  8) 
Guanylic  Acid,  5'-  (Adopted  at  Step  8) 
Guar  Gum  (Adopted  at  Step  8) 
Gum  Arabic  (Aclopted  at  Step  8) 
Hexamethylene  Tetramine  (Step  6) 
Hydrochloric  Acid  (Adopted  at  Step  8) 
Hydroxypropyl  Cellulose  (Adopted  at 

Step  8) 
Hydroxypropyl  Distarch  Phosphate 

(Adopted  at  Step  8) 
Hydroxypropyl  Methyl  Cellulose 

(Adopted  at  Step  8) 
Hydroxypropyl  Starch  (Adopted  at  Step 

8) 
Indigotine  (Step  6) 

Inosinic  Acid,  5'-  (Adopted  at  Step  8) 
Insoluble  Polyvinylpyrrolidone 

(Adopted  at  Step  8) 
Iron  Oxide,  Black  (Step  6) 
Iron  Oxide,  Red  (Step  6) 
Iron  Oxide,  Yellow  (Step  6) 
Isomalt  (Adopted  at  Step  8) 
Isopropyl  Citrate  (Step  6) 
Karaya  Gum  (Adopted  at  Step  8) 
Konjac  Flour  (Adopted  at  Step  8) 
Lactic  Acid  (Adopted  at  Step  8) 
Lactic  and  Fatty  Acid  Esters  of  Glycerol 

(Adopted  at  Step  8) 
Lactitol  (Adopted  at  Step  8) 
Lecithin  (Adopted  at  Step  8) 
Lipase  (Animal  Sources)  (Adopted  at 

Step  8) 
Lipase  (Aspergillus  oryzae,  var.) 

(Adopted  at  Step  8) 
Lysoz5Tne  Hydrochloride  (Forwarded 

for  adoption  at  Step  8) 
Magnesium  Carbonate  (Adopted  at  Step 

8) 
Magnesium  Chloride  (Adopted  at  Step 

8) 
Magnesium  Gluconate  (Adopted  at  Step 

8) 
Magnesium  Glutamate,  D1-L-,  (Adopted 

at  Step  8) 
Magnesium  Hydrogen  Carbonate 

(Adopted  at  Step  8) 
Magnesium  Hydroxide  (Adopted  at  Step 

8) 
Magnesium  Lactate  (Adopted  at  Step  8) 
Magnesium  Oxide  (Adopted  at  Step  8) 
Magnesium  Silicate  (Synthetic) 

(Adopted  at  Step  8) 
Magnesium  Chloride  (Adopted  at  Step 

8) 
Malic  Acid  (Adopted  at  Step  8) 
Maltitol  (including  maltitol  syrup) 

(Adopted  at  Step  8) 
Maltol  (Step  6) 
Mannitol  (Adopted  at  Step  8) 
Methyl  Cellulose  (Adopted  at  Step  8) 
Methyl  Ethyl  Cellulose  (Adopted  at  Step 

8) 
Methyl  p-Hydroxybenzoate  (Step  6) 
Microcrystdline  Cellulose  (Adopted  at 

Step  8) 
Microcrystalline  Wax  (Step  6) 
Mineral  Oil  (Step  6) 
Mineral  Oil  fHign  Viscosity)  (Step  6) 
Mineral  Oil  (Medium  &  Low  Viscosity, 
Class  I)  (Step  6) 
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Mineral  Oil  (Medium  &  Low  Viscosity, 

aasses  n  &  m)  (Step  6) 
Mixed  Tocopherols  Concentrate  (Step  6) 
Mono-and  Diglycerides  (Adopted  at 

Step  8) 
Monoammonium  Glutamate.  L- 

(Adopte3  at  Step  8) 
Monoammonium  Orthophosphate  (Step 

6) 
Monocalcium  Orthophosphate  (Step  6) 
Monopotassium  Glutamate,  L-  (Adopted 

at  Step  8) 
Monopotassium  Orthophosphate  (Step 

6) 
Monopotassium  Tartrate  (Step  6) 
Monosodium  Glutamate,  L-  (Adopted  at 

Step  8) 
Monosodium  Orthophosphate  (Step  6) 
Monosodium  Tartrate  (Step  6) 
Monostarch  Phosphate,  L-  (Adopted  at 

Step  8) 
Nisin  (Step  6) 

Nitrogen  (Adopted  at  Step  8) 
Nitrous  Oxide  (Forwarded  for  adoption 

at  Step  8) 
Ortho-Phenylphenol  (Forwarded  for 

adoption  at  Step  8) 
Orthophosphoric  Acid  (Step  6) 
Oxidized  Starch  (Adopted  at  Step  8) 
Oxystearin  (Forwarded  for  adoption  at 

Step  8) 
Papain  (Adopted  at  Step  8) 
Pectins  (Amidated  and  Non-amidated) 

(Adopted  at  Step  8) 
Pentapotassium  Triphosphate  (Step  &) 
Pentasodium  Triphosphate  (Step  6) 
Phosphated  Distarch  Phosphate 

(Adopted  at  Step  8) 
Phosphatidic  Acid,  Ammonium  Salt 

(Step  6) 
Pimaricin  (Natamycin)  (Step  6) 
Polydextroses  (Adopted  at  Step  8) 
Polydimethylsiloxane  (Forwarded  for 

adoption  at  Step  8) 
Polyethylene  Glycol  (Step  6) 
Polyglycerol  Esters  of  Fatty  Acids  (Step 

6) 
Polyglycerol  Esters  of  Interesterified 

Ricinoleic  Acid  (Step  6) 
Polyoxyethylene  (20)  Sorbitan 

Monolaurate  (Step  6) 
Polyoxyethylene  (20)  Sorbitan 

Monooleate  (Step  6) 
Polyoxyethylene  (20)  Sorbitan 

Monopalmitate  (Step  6) 
Polyoxyethylene  (20)  Sorbitan 

Monostearate  (Step  6) 
Polyoxyethylene  (20)  Sorbitan 

Tristearate  (Step  6) 
Polyoxyethylene  (40)  Stearate  (Step  6) 
Polyoxyethylene  (8)  Stearate  (Step  6) 
Polyvinylpyrrolidone  (Forwarded  for 

adoption  at  Step  8) 
Ponceau  4R  (Step  6) 
Potassium  Acetate  (Adopted  at  Step  8) 
Potassiiun  Adipate  (Step  6) 
Potassium  Alginate  (Adopted  at  Step  8) 
Potassium  Ascorbate  (Adopted  at  Step 

8) 


Potassium  Benzoate  (Step  6) 
Potassium  Bisulfite  (Step  6) 
Potassiimi  Carbonate  (Adopted  at  Step 

8) 
Potassiiun  Dihydrogen  Carbonate 

(Adopted  at  Step  8) 
Potassium  Ferrocyanide  (Forwarded  for 

adoption  at  Step  8) 
Potassium  Gluconate  (Adopted  at  Step 

8) 
Potassium  Hydrogen  Carbonate 

(Adopted  at  Step  8) 
Potassiimi  Hydrogen  Malate  (Adopted  at 

Step  8) 
Potassium  Hydroxide  (Adopted  at  Step 

Potassium  Lactate  (Solution)  (Adopted 

at  Step  8) 
Potassium  Malate  (Adopted  at  Step  8) 
Potassium  Metabisulfite  (Step  6) 
Potassium  Nitrate  (Step  6) 
Potassium  Nitrite  (Step  6) 
Potassium  Polyphosphate  (Step  6) 
Potassium  Propionate  (Adopted  at  Step 

8) 
Potassium  Sodium  Tartrate  (Step  6) 
Potassium  Sorbate  (Step  6) 
Potassium  Sulfate  (Adopted  at  Step  8) 
Potassium  Sulfite  (Step  6) 
Powdered  Cellulose  (Adopted  at  Step  8) 
Processed  Eucheuma  Seaweed  (Step  6) 
Propane  (Adopted  at  Step  8) 
Propionic  Acid  (Adopted  at  Step  8) 
Propyl  Gallate  (Step  6) 
Propyl  p-Hydroxybenzoate  (Step  6) 
Propylene  Glycol  (Step  6) 
Propylene  Glycol  Alginate  (Step  6) 
Propylene  Glycol  Esters  of  Fatty  Acids 

(Step  6) 
Protease  (Aspergillus  oryzae  var.) 

(Forwarded  for  adoption  at  Step  8) 
Quillaia  Extract  (Step  6) 
Quinoline  Yellow  (Step  6) 
Red  2G  (Step  6) 
Riboflavin  (Step  6) 
Riboflavin  5'-Phosphate  (Step  6) 
Saccharin  (Step  6) 

Salts  of  Myristic,  Palmitic  and  Stearic 
Acid  (Ammoniimi,  Calcium, 
Potassium  and  Sodium)  (Adopted  at 
Step  8) 
Shellac  (Step  6) 

Silicon  Dioxide  (Adopted  at  Step  8) 
Sodium  Acetate  (Adopted  at  Step  8) 
Sodium  Adipate  (Step  6) 
Sodium  Alginate  (Adopted  at  Step  8) 
Sodium  Aluminum  Phosphate-Acidic 

(Step  6) 
Sodium  Aluminum  Phosphate-Basic 

(Step  6) 
Sodium  Aliuninosilicate  (Adopted  at 

Step  8) 
Sodium  Ascorbate  (Adopted  at  Step  8) 
Sodium  Benzoate  (Step  6) 
Sodium  Carbonate  (Adopted  at  Step  8) 
Sodium  Carboxymethyl  Cellulose 

(Adopted  at  Step  8) 
Sodium  Diacetate  (Step  6) 
Sodium  Dihydrogen  Citrate  (Adopted  at 
Step  8) 


Sodium  Erythorbate  (Adopted  at  Step  8} 
Sodium  Ferrocyanide  (Forwarded  for 

adoption  at  Step  8) 
Sodium  Fmnarate  (Adopted  at  Step  8) 
Sodium  Gluconate  (Adopted  at  Step  8) 
Sodium  Hydrogen  Carbonate  (Adopted 

at  Step  8) 
Sodium  Hydrogen  Malate  (Adopted  at 

Step  8) 
Sodium  Hydrogen  Sulfite  (Step  6) 
Sodium  Hydroxide  (Adopted  at  Step  8) 
Sodium  Lactate  (Solution)  (Adopted  at 

Step  8) 
Sodium  Malate  (Adopted  at  Step  8) 
Sodium  Metabisulfite  (Step  6) 
Sodium  Nitrate  (Step  6) 
Sodium  Nitrite  (Step  6) 
Sodium  ortho-Phenylphenol 

(Forwarded  for  adoption  at  Step  8) 
Sodium  Polyphosphate  (Step  6) 
Sodium  Propionate  (Adopted  at  Step  8) 
Sodium  Sesquicarbonate  (Adopted  at 

Step  8) 
Sodium  Sorbate  (Step  6) 
Sodium  Stearoyl  Lactylate  (Step  6) 
Sodium  Sulfite  (Step  6) 
Sodium  Thiosulfate  (Step  6) 
Sorbic  Acid  (Step  6) 
Sorbitol  (Including  Sorbitol  Syrup) 

(Adopted  at  Step  8) 
Sorbitan  Monolaurate  (Step  6) 
Sorbitan  Monooleate  (Step  6) 
Sorbitan  Monopalmitate  (Step  6) 
Sorbitan  Monostearate  (Step  6) 
Sorbitan  Tristearate  (Step  6) 
Stannous  Chloride  (Step  6) 
Starch  Acetate  (Adopted  at  Step  8) 
Starch  Sodium  Octenylsuccinate 

(Adopted  at  Step  8) 
Stearyl  Citrate  (Forwarded  for  adoption 

at  Step  8) 
Stearyl  Tartrate  (Step  6) 
Sucradose  (Step  6) 
Sucroglycerides  (Step  6) 
Sucrose  Acetate  Isobutyrate  (Forwarded 

for  adoption  at  Step  8) 
Sucrose  Esters  of  Fatty  Acids  (Step  6) 
Sulphur  Dioxide  (Step  6) 
Sunset  Yellow  FCF  (Step  6) 
Talc  (Adopted  at  Step  8) 
Tannic  Acid  (Tannins,  Food  Grade) 

(Step  6) 
Tara  Gum  (Adopted  at  Step  8) 
Tartaric,  Acetic  and  Fatty  Acid  Esters  of 

Glycerol  (mixed)  (Adopted  at  Step  8) 
Tartaric  Acid  (L(+)-)  (Step  6) 
Tartrazine  (Step  6) 
Tertiary  Butylhydroquinone  (TBHQ) 

(Step  6) 
Tetrapotassium  Diphosphate  (Step  6) 
Tetrasodium  Diphosphate  (Step  6) 
Thaumatin  (Adopted  at  Step  8) 
Thermally  Oxidized  Soya  Bean  Oil  with 

Mono-  and  Di-Glycerides  of  Fatty 
'      Acids  (TOSOM)  (Forwarded  for 

adoption  at  Step  8) 
Thiodipropionic  Acid  (Forwarded  for 

adoption  at  Step  8) 
Titanium  Dioxide  (Adopted  at  Step  8) 
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Tragacanth  Gum  {Adopted  at  Step  8) 
Triacetin  (Adopted  at  Step  8) 
Triammonium  Citrate  (Adopted  at  Step 

Tricalcium  Orthophosphate  (Step  6) 
Triethyl  Citrate  (Forwarded  for  adoption 

at  Step  8) 
Trimagnesium  Orthophosphate  (Step  6) 
Tripotassium  Citrate  (Adopted  at  Step  8) 
Tripotassium  Orthophosphate  (Step  6) 
Trisodium  Citrate  (Adopted  at  Step  8) 
Trisodium  Diphosphate  (Step  6) 
Trisodium  Orthop  losphate  (Step  6) 
Xanthan  Gum  (Adopted  at  Step  8) 
Xylitol  (Adopted  at  Step  8) 

Codex  Committee  on  Pesticide  Residues 

The  Codex  Committee  on  Pesticide 
Residues  recommends  to  the  Codex 
Alimentarius  Commission 
establishment  of  maximimi  limits  for 
pesticide  residues  for  specific  food 
items  or  in  groups  of  food.  A  Codex 
Maximum  Limit  for  Pesticide  Residues 
(MRUP)  is  the  maximum  concentration 
of  a  pesticide  residue  (expressed  as  mg/ 
kg),  recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 

penmtted  in  or  on  food  commodities          take  into  account  the  higher  levels 
and  animal  feeds.  Foods  derived  from         shown  to  arise  in  such  supervised  trials 
commodities  that  comply  with  the              which  are  considered  to  represent 
respective  MRLPs  are  intended  to  be           effective  pest  control  practices,  and 
toxicologically  acceptable,  that  is,                  n,iT„  •     i     ■    i                      ,  . 
consideration  of  the  various  dieter            nJSl  J       i'T'^  assessment  of  the 
residue  intake  estimates  and      ^            pesticide  and  its  residue, 
determinations  both  at  the  national  and         "^.^  following  items  will  be 
international  level  in  comparison  with       considered  by  the  Codex  Alimentarius 
the  ADI* ,  should  indicate  that  foods           Commission  at  its  23rd  session  in  June 
complying  with  Codex  MRLPs  are  safe        ^^^^-  ^^®  referenced  dociunents  are 
for  human  consumption                              ALINORMs  99/24  and  99/24A: 

Codex  MRLPs  are  primarily  intended          •  Draft  Revised  Recommended 
to  apply  in  international  trade  and  are        Methods  of  Sampling  for  Determination 
derived  frt)m  reviews  conducted  by  the      of  Pesticide  Residues  for  Compliance 
Joint  Meeting  on  Pesticide  Residues            with  MRT.s  at  Step  8. 
(JMPR)  following:                                            *  Acceptable  Daily  Intake  (ADI)  of  a 

(a)  Review  of  residue  data  from               chemical  is  the  daily  intake  which 
supervised  trials  and  supervised  uses         during  an  entire  lifetime,  appears  to  be 
mcluding  those  reflecting  national  good     without  appreciable  risk  to  the  health  of 
agncultural  practices  (GAP).  Data  from       the  consumer  on  the  basis  of  all  the 
supervised  trials  conducted  at  the              known  facts  at  the  time  of  the 
highest  nationally  recommended,                evaluation  of  the  chemical  by  the  Joint 
authorized,  or  registered  uses  are                FAO/WHO  Meeting  on  Pesticide 
mcluded  m  the  review.  In  order  to              Residues.  It  is  expressed  in  milUgrams 
accommodate  variations  in  national  pest    of  the  chemical  per  kilogram  of  body 
control  requirements.  Codex  MRLPs           weight. 

Codex  committee 

Standard 

Status  of  consideration 

U.S. 

participation/ 

agenda 

Responsible 
agency 

Pesticide  residues  (Considered  at  the  30th 

and 
99/ 

Alsamectin  

MRLs  under  consideration 
at  Step  5. 

MRLs  under  consideration 

at  Step  5/8. 
MRLs  under  consideration 
at  Step  5  and  CXL  dele- 
tions. 
MRLs  under  consideration 

at  Step  5. 
MRLs  under  consideration 

at  Step  5/8  and  8. 
MRLs  under  consideration 

at  Step  5. 
MRLs  under  consideration 
at  Step  5  and  5/8  and 
CXL  deletions. 
MRLs  under  consideration 

at  Step  5. 
MRLs  under  consideration 
at  Step  5. 

CXL  deletions 

MRLs  under  consideration 

at  Step  5. 
MRLs  under  consideration 
at  Step  5/8  and  CXL  de- 
letions. 
MRLs  under  consideration 
at  Step  8  and  CXL  dele- 
tions. 

CXL  deletions 

EMRL  under  consideration 

at  Step  5. 
MRLs  under  consideration 

at  Step  5  and  5/8. 
MRLs  under  consideration 
at  Step  8  and  CXL  dele- 
tions. 
MRLs  under  consideration 
at  Step  8  and  CXL  dele- 
tions. 

YES 

EPA/ARS 

EPA^RS 
EPA/ARS 

EPA/ARS 
EPA/ARS 
EPA/ARS 
EPA/ARS 

ARS/EPA 

EPA/ARS 

EPA/ARS 
EPA/ARS 

EPA/ARS 

EPA/ARS 

EPA/ARS 
EPA/ARS 

EPA/ARS 

EPA/ARS 

EPA/ARS 

31st  CCPR)  Annex  II  to  Alinorms  99/24  and 
24A. 

Acephate  

YES 

« 

AJdicart)  

Aminomethyl- 

Phosphon  (AMPA). 
Bifenthrin  

YES  

YES  

• 

YES 

Captan 

YES 

Cartx)furan  

YES  

YES  

YES  

^ 

Cartxjsulfan  

Clethodim  

Chkjrfenvin-phos  

Chlormequat 

Chloro-Thalonil  

Chiorpyrifos  *.... 

Chlorpyrifos-Methyl .... 
DDT 

YES  

YES  

YES  

YES  

YES  

YES 

Diazirxxi  

YES 

YES  

YES  

Oicofoi  

- 

Diquat .' 

4 
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Codex  committee 

Standard 

Status  of  consideration 

U.S. 

participation/ 

agenda 

Responsible 
agency 

Disultoton  

MRLs  under  consideration  • 
at  Step  6. 

YES  

EP/V/ARS 

' 

Eth^phon  

MRLs  under  consideration 
at  Step  7B. 

YES  

EPA/ARS 

Dtthio-Carbamates 

MRI^  under  consideration 
at  Steps  5,  5/8,  8  and 
CXL  deletions. 

YES  

EPA/ARS 

Fenarimol  

MRLs  under  consideration 
at  Steps  5/8  and  8. 

YES  

EPA/ARS 

Fenbuconazole 

MRI  «  iinrlAr  consideration 

YES  

EPA/ARS 

at  Steps  5/8  and  8. 

Fenthion  

MRLs  under  consideration 
at  Step  7B. 

YES  

EPA/ARS 

Flumethrin  

MRI  ^  iinripr  consideration 

YES  

EPA/ARS 

at  Step  5/8. 

CXL  deletions  and  guide- 
line levels. 

YES  

EPA/ARS 

Glyphosphate  

MRLs  under  consideration 
at  Step  5/8  and  CXL  de- 
letions. 

YES  

EPA/ARS 

Haloxvfoo  

MRLs  under  consideration 
at  Step  5. 

YES  

EPA/ARS 

Methamidophos 

MRL^  under  consideration 

YES 

EPA/ARS 

at  Steps  5  and  5/8. 

Metliidathion 

MRLs  under  consideration 

YES  

EPA/ARS 

at  Step  8  and  CXL  dele- 

tions. 

Mevinphos  

MRLs  under  consideration 
at  Step  5  and  CXL  dele- 
tion. 

YES  

EPA/ARS 

Myclobutanil 

MRLs  under  consideration 
at  Steps  5  and  5/8. 

YES  

EPA/ARS 

Parathion  

MRLatStep8  

YES  

EPA/ARS 

Parathion-Methyl  

MRLs  under  consideration 
at  Step  8  and  CXL  dele- 
tion. 

YES  

EPA/ARS 

2-Phenyl-phenol  

CXL  deletion 

YES  

EPA/ARS 

Phenothrin  

CXL  deletion 

YES  

EPA/ARS 

Phenthoate  

CXL  deletion 

YES  

EPA/ARS 

Phorate 

MRLs  under  consideration 
at  Step  8  and  CXL  dele- 
tion. 

CXL  deletions 

YES  

EPA/ARS 

Phosalone  

YES  

EPA/ARS 

Phosmet  

MRI  s  under  consideration 

YES  

EP/V/ARS 

at  Step  5  and  CXL  dele- 

tions. 

Phnyim 

CXL  deletion 

YES  

EPA/ARS 

Proxpoxur  

MRLs  under  consideration 

YES  

EPA/ARS 

at  Step  5/8  and  CXL  de- 

letions. 

Tebuconazole 

MRLs  under  consideration 
at  Steps  5  and  8. 

YES  

EPA/ARS 

Tebufenozide 

MRLs  under  consideration 
at  Steps  5  and  8. 

YES  

EPA/ARS 

Teflubenzuron  

MRLs  under  consideration 
at  Step  5/8. 

YES  

EPA/ARS 

Thiabendazole 

MRLs  under  consideration 
at  Step  5/8  and  CXL  de- 
letions. 

YES  

EPA/ARS 

Thiometon  

CXL  deletions 

YES  

EPA/ARS 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling 

The  Codex  Committee  on  Methods  of 
Analysis  and  Sampling: 

(a)  Defines  the  criteria  appropriate  to 
Codex  Methods  of  Analysis  and 
Sampling; 


(b)  Serves  as  a  coordinating  body  for 
Codex  with  other  international  groups 
working  in  methods  of  analysis  and 
sampling  and  quality  assurance  systems 
for  laboratories; 

(c)  Specifies,  on  the  basis  of  final 
recommendations  submitted  to  it  by  the 
other  bodies  referred  to  in  (b)  above. 


Reference  Methods  of  Analysis  and 
Sampling  appropriate  to  Codex 
Standards  which  are  generally 
applicable  to  a  nimiber  of  foods; 

(d)  Considers,  amends,  if  necessary, 
and  endorses,  as  appropriate,  methods 
of  analysis  and  sampling  proposed  by 
Codex  (Commodity)  Committees,  except 
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that  methods  of  analysis  and  sampling 
for  residues  of  pesticides  or  veterinary 
drugs  in  food,  the  assessment  of 
microbiological  quality  and  safety  in 
food,  and  the  assessment  of 
specifications  for  food  additives  do  not 
fall  within  the  terms  of  reference  of  this 
Committee; 

(e)  Elaborates  sampling  plans  and 
procedures,  as  may  be  required; 

(f)  Ck>nsiders  specific  sampling  and 
analysis  problems  submitted  to  it  by  the 
Commission  or  any  of  its  Committees; 
and 

(g)  Defines  procedm^s,  protocols, 
guidelines  or  related  texts  for  the 
assessment  of  food  laboratory 
proficiency,  as  well  as  quality  assurance 
systems  for  laboratories. 

The  following  matters,  foimd  in 
ALINORM  99/23,  will  be  considered  by 
the  Codex  Alimentarius  Conmiission  at 
its  23rd  Session  in  Jime: 
Proposed  as  new  work: 
Amendments  to  the  Codex  Alimentarius 
Commission  Procedural  Manual: 
— Principles  for  the  Establishment  of 
Codex  Methods  of  Analysis  and 
Sampling 
— ^Relations  between  Commodity 
Committees  and  General 
Committees 
The  Committee  is  continuing  work 
on: 

•  Proposed  Draft  General  Guidelines 
on  Sampling  Criteria  for  Evaluating 
Acceptable  Methods  of  Analysis  for 
Codex  Purposes; 

•  Harmonization  of  Analytical 
Terminology  "Measurement  Limits"; 

•  Harmonization  of  Reporting  of  Test 
Results  Corrected  for  Recovery  Factors; 

•  Measurement  Uncertainty; 

•  In-House  Method  Validation;  and 

•  Endorsement  of  Methods  of 
Analysis  and  SampUng  Provisions  in 
Codex  Standards. 

Responsible  Agency:  HHS/FDA;  USDA/ 

AMS 
U.S.  Participation:  Yes 

Codex  Committee  on  Food  Import  and 
Export  Inspection  and  Certification 
Systems 

The  Codex  Committee  on  Food  Import 
and  Export  Certification  and  Inspection 
Systems  is  charged  with  developing 
principles  and  guidelines  for  food 
import  and  export  inspection  and 
certification  systems  to  protect 
consumers  and  to  facilitate  trade. 
Additionally,  the  Committee  develops 
principles  and  guidelines  for  the 
application  of  measures  by  competent 
authorities  to  provide  assurance  that 
foods  comply  with  essential 
requirements.  This  encompasses  work 
on:  equivalence  of  food  inspection 


systems  including  equivalence 
agreements,  processes  and  procedures  to 
ensure  that  sanitary  measures  are    • 
implemented,  and  the  determination  of 
the  judgement  of  equivalence; 
guidelines  on  food  import  control 
systems;  and  guidelines  on  food  product 
certification  and  information  exchange. 
The  development  of  guidelines  for  the 
appropriate  utilization  of  quality 
assurance  systems  to  ensure  that 
foodstuffs  conform  to  requirements  and 
to  facilitate  trade  are  also  included  in 
the  Committee's  terms  of  reference.  The 
following  draft  guidelines,  found  in 
ALINORM  99/30A,  will  be  considered 
by  the  Commission  at  its  23rd  Session 
in  June  1999: 

•  Draft  Guidelines  for  the 
Development  of  Equivalence 
Agreements 

Codex  texts  to  be  considered  by  the. 
Committee  at  its  8th  Session,  to  be  held 
21-25  February  2000,  in  Adelaide, 
Australia,  are  the  following: 

To  be  considered  at  Step  4: 

•  Guidelines/Recommendations  for 
Import  Control  Systems; 

•  Guidelines  and  Criteria  for  Official 
Certificate  Formats  and  Rules  Relating 
to  the  Production  and  Issue  of 
Certificates;  and 

•  Guidelines  for  the  Judgement  of 
Equivalence  of  Sanitary  Measures 
Associated  Avith  Food  Inspection  and 
Certification  Systems. 

To  be  considered  at  Steps  1/2: 

•  Guidelines  for  the  Utilization  and 
Promotion  of  Quality  Assurance 
Systems. 

Depending  upon  decisions  taken  by 
the  Codex  Executive  Committee  and  the 
Commission,  the  Committee  may 
undertake  work  on  the  following  items: 

•  Guidelines  for  the  Format  and 
Contents  of  Databases  on  Importing 
Country  Legislation;  and 

•  Guidelines  for  the  Judgement  of 
Equivalence  of  Technical  Regulations 
other  than  Sanitary  Measures. 
Responsible  Agency:  HHS/FDA;  USDA/ 

FSIS 
U.S.  Participation:  Yes 

Codex  Committee  on  General  Principles 

The  Codex  Committee  on  General 
Principles  deals  with  rules  and 
procedures  referred  to  it  by  the  Codex 
Alimentarius  Commission.  None  of  the 
following  recommendations  for 
changing  the  rules  of  procedure  for 
Codex  are  in  the  Step  Procedure.  The 
following  items,  contained  in  ALINORM 
99/33  and  ALINORM  99/33A,  will  be 
considered  by  the  Codex  Alimentarius 
Commission  at  its  23rd  Session  in  June: 

•  Amendment  of  the  Criteria  for  the 
Establishment  of  Work  Priorities  and  the 
Criteria  for  the  Establishment  of 


Subsidiary  Bodies  of  the  Codex 
Alimentarius  Commission: 

•  Endorsement  of  the  Amendment  to 
the  Food  Hygiene  Provisions  in  the 
Relations  between  Commodity 
Committees  and  General  Subject 
Committees  proposed  by  the  Committee 
on  Food  Hygiene; 

•  Amendment  to  the  Terms  of 
Reference  of  the  Committee  on  Milk  and 
Milk  Products; 

•  Definitions  for  Risk  Communication 
and  Risk  Management; 

•  Addition  oT  Draft  Revised  Principles 
Concerning  the  Participation  of 
International  Non-Governmental 
Organizations  in  the  Work  of  the  Codex 
Alimentarius  Commission;  and 

•  Additional  of  Proposed  Core 
Functions  of  Codex  Contact  Points. 

The  Committee  is  continuing  work 
on: 

•  Revision  of  the  Code  of  Ethics  for 
International  Trade  in  Foods,  including 
consideration  of  special  and  differential 
treatment  for  developing  coimtries; 

•  Working  Principles  for  Risk 
Analysis  and  Definition  of  Risk 
Assessment  Policy; 

•  Measures  Intended  to  Facilitate 
Consensus;  and 

•  Consideration  of  Legitimate  Factors 
Other  than  Science  in  Codex  Decision- 
Making,  f 
Responsible  Agency:  USDA/FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Food  Labelling 

The  Codex  Committee  on  Food 
Labelling  is  responsible  for  drafting 
provisions  on  labelling  problems 
assigned  by  the  Codex  Alimentarius 
Commission.  The  following  itemb  will 
be  considered  by  the  Committee  at  its 
23rd  Session  in  June  1999.  The 
reference  documents  are  ALINORMs  99/ 
22  and  99/22A. 

To  be  considered  at  Step  8: 

•  Draft  Guidelines  for  tne  Production, 
Processing,  Labelling  and  Marketing  of 
Organically  Produced  Foods; 

•  Draft  Guidelines  for  Labelling 
Foods  that  can  cause  H3^ersensitivity 
(Draft  Amendment  to  the  General 
Standard  for  the  Labelling  of 
Prepackaged  Foods);  and 

•  Proposed  Draft  Amendment  to  the 
Labelling  Section  of  the  Standard  for 
Quick  Frozen  Fish  Sticks  (Fish  Fingers) 
and  Fish  Portions  and  Fish  Fillets, 
Breaded  or  m  Batter. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (CLASS  NAMES); 
and 

•  Proposed  Draft  Amendment  to  the 
Guidelines  on  Nutrition  Labelling. 

The  Committee  is  continuing  to  work 
on: 
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•  Proposed  E)raft  Recommendations 
for  the  Use  of  Health  Claims; 

•  Draft  Guidelines  for  Organically 
Produced  Foods  (Animal  Products); 

•  Proposed  Draft  Recommendations 
on  Labelling/Biotechnology  (Mandatory 
Labelling); 

•  Proposed  Draft  Amendment  to  the 
General  Labelling  Standard  (Class 
Names); 

•  Proposed  Draft  Recommendations 
to  the  Guidelines  on  Nutrition 
Labelling; 

•  Proposed  Draft  Recommendations 
for  the  Use  of  the  term  "Vegetarian"; 
and 

•  Discussion  paper  on  misleading 
claims. 

Responsible  Agency:  HHS/FDA;  USDA/ 

FSIS 
U.S.  Participation:  Yes 

Codex  Committee  on  Food  Hygiene 

The  Codex  Committee  on  Food 
Hygiene  has  three  primary 
responsibilities.  The  first  is  to  draft 
basic  provisions  on  food  hygiene 
applicable  to  all  foods.  These  provisions 
normally  take  the  form  of  Codes  of 
Hygienic  Practice  for  a  specific 
commodity  (e.g.,  bottled  water).  Second, 
the  Committee  considers,  amends,  if 
necessary,  and  endorses  food  hygiene 
provisions  that  are  incorporated  into 
specific  Codex  commodity  standards  by 
the  Codex  commodity  committees. 
These  provisions  normally  contain 
generic  wording  referencing  the 
Recommended  Code  of  Hygienic 
Practice:  General  Principles  for  Food 
Hygiene  (ref:  CAC/RCP  1-1969,  Rev.  3- 
1997),  but  may  also  include  other 
provisions.  Finally,  the  Committee 
provides  general  guidance  to  the 
Commission  on  matters  relating  to  Food 
Hygiene.  This  often  takes  the  form  of 
providing  general  guidance  documents 
such  as  the  Dmft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Assessment  and 
Draft  Proposed  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management.  The 
following  items,  found  in  ALINORMS 
99/13  and  99/13A,  will  be  considered 
by  the  Codex  Alimentarius  Commission 
at  its  23rd  Session  in  Jime  1999: 

To  be  considered  at  Step  8: 

•  Draft  Code  of  Hygienic  Practice  for 
Refrigerated  Packaged  Foods  with 
Extended  Shelf-Life;  and 

•  Draft  Principles  and  Guidelines  for 
the  Conduct  of  Microbiological  Risk 
Assessment. 

To  be  considered  at  Step  5  of  the 
Accelerated  Procedure: 

•  Draft  Amendment  to  the 
International  Recommended  Code  of 


Practice — General  Principles  of  Food 
Hygiene. 
To  be  considered  at  Step  5: 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  the  Transport  of  Foodstiife 
in  Bulk  and  Semi-Packaged  Foodstuffs. 

To  be  adopted: 

•  Amendment  to  the  Procedural 
Manual:  Food  Hygiene  Provisions  in 
"Relations  between  Commodity 
Committees  and  General  Committees." 

The  Codex  texts  to  be  considered  by 
the  Committee  at  its  32nd  Session  to  be 
held  29  Nov.-3  Dec.  1999  in 
Washington,  DC,  are  the  follovnng: 

To  be  considered  at  Step  7: 

•  Draft  Code  of  Hygienic  Practice  for 
Packaged  (Bottled)  Drinking  Waters 
(Other  Than  Natural  Mineral  Waters); 
and 

•  Draft  Code  of  Hygienic  Practice  for 
the  Transport  of  Foodstuffs  in  Bulk  and 
Semi-Packaged  Foodstuffs. 

To  be  considered  at  Step  4: 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products; 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  the  Primary  Production, 
Harvesting  and  Packaging  of  Fresh 
Product/Fruits  and  Vegetables; 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Pre-cut  Raw  Fruits  and 
Vegetables; 

•  HACCP  in  Less  Developed 
Businesses;  and 

•  Proposed  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management. 

Other  committee  work: 

•  Discussion  Paper  on  the  Proposed 
Draft  Recommendations  for  the  control 
of  Listeria  monocytogenes  in  Foods  in 
International  Trade; 

•  Proposed  Guidelines  for  the 
Hygienic  Reuse  of  Processing  Water  in 
Food  Plants; 

•  Prioritization  of  the  Revision  of  the 
Codes  of  Hygienic  Practice; 

•  Discussion  Paper  on  Antibiotic 
Resistance  in  Bacteria  in  Food;  and 

•  Discussion  Paper  on  Consideration 
of  Viruses  in  Food. 

At  its  31st  Session,  the  Committee 
postponed  work  on  the  Implications  for 
the  Broader  Application  of  the  HACCP 
System  and  discontinued  work  on  the 
Broader  Issues  on  the  Application  of 
Microbiological  Risk  Evaluation  in 
International  Foods  and  Feed  Trade. 
Responsible  Agency:  HHS/FDA;  USDA/ 

FSIS 
U.S.  Participation:  Yes 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables 

The  Codex  Conunittee  on  Fresh  Fruits 
and  Vegetables  is  responsible  for 
elaborating  world-wide  standards  and 
codes  of  practice  for  fresh  fruits  and 


vegetables.  The  following  draft 
standards  will  be  considered  by  the 
Codex  Alimentarius  Commission  at  its 
23rd  Session  in  June  1999.  The  draft 
standards  listed  below  are  contained  in 
ALINORMs  99/35  and  99/35A. 
To  be  considered  at  Step  8: 

•  Draft  Standard  for  Chayote; 

•  Draft  Standard  for  Guava; 

•  Draft  Standard  for  Pineapples; 

•  Draft  Standard  for  Grapefruit 
(except  for  sizing  provisions);  and 

•  Draft  Standard  for  Longans. 

To  be  considered  for  adoption  at  Step 
5/8,  with  the  omission  of  steps  6  and  7: 

•  Draft  Standard  for  Mexican  Limes; 

•  Draft  Standard  for  Ginger; 

•  Draft  Standard  for  Tisquisque 
(White  and  Lilac); 

•  Draft  Standard  for  Yellow 
Pitahayas;  and 

•  Draft  Standard  for  Papaya. 
To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for 
Asparagus; 

•  Proposed  Draft  Standard  for 
Oranges;  and 

•  Proposed  Draft  Standard  for 
Uchuva. 

Proposed  new  work  to  be  endorsed  by 
the  committee: 

•  Proposed  Draft  Standard  for  Apples; 

•  Proposed  Draft  Standard  for 
Tomatoes;  and 

•  Proposed  Draft  Standard  for  Grapes. 
The  Committee  is  continuing  work 

on: 

•  Discussion  Paper  on  Size 
Tolerances,  including  sizing  provisions 
of  the  Draft  Standards  for  Grapefinit, 
Limes,  Pummelos,  and  Oranges  at  Step 
7; 

•  Draft  Code  of  Practice  for  the 
Quality  Inspection  and  Certification  of 
Fresh  Fruits  and  Vegetables  at  Step  7; 

•  Inspection  Site  Requisites  at  Step  3; 

•  Proposed  Draft  Standard  for  Yucca 
at  Step  3;  and 

•  Discussion  Paper  on  Definition  of 
Terms. 

Responsible  Agency:  USDA/AMS 
U.S.  Participation:  Yes 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 

The  Codex  Committee  on  Nutrition 
and  Foods  for  Special  Dietary  Uses  is 
responsible  for  studying  nutritional 
problems  referred  by  the  Codex 
Alimentarius  Commission.  The 
Committee  also  drafts  provisions  on 
nutritional  aspects  for  all  foods  and 
develops  guidelines,  general  principles, 
and  standards  for  foods  for  special 
dietary  uses.  The  following  items,  foimd 
in  ALINORM  99/26,  will  be  considered 
by  the  Codex  Alimentarius  Commission 
in  June  1999. 

To  be  considered  at  Step  8: 
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•  Draft  Table  of  Ckinditions  for 
Nutrient  Contents  (Part  B),  Guidelines 
for  Nutrient  Claims. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Revised  Standards 
for  Processed  Cereal-Based  Foods  for 
Infants  and  Young  Children. 

Proposed  for  new  work: 

•  A  review  of  the  Advisory  List  of 
Mineral  Salts  and  Vitamin  Compoimds. 

Proposal  to  discontinue  work  to  be 
considered  by  the  Executive  Committee 
of  the  Codex  Alimentarius  Commission 
at  its  46th  Session: 

•  Consideration  of  Dietary  Modelling 
The  committee  is  continuing  work  on: 

•  Draft  Table  of  Conditions  for 
Nutrient  Contents  Part  B,  containing 
provisions  on  Fibre),  Guidelines  for  Use 
of  Nutrition  Claims; 

•  Proposed  Draft  Revised  Standards 
for  Gluten-Free  Foods; 

•  Proposed  Draft  Revised  Standards 
for  Infant  Formula; 

•  Discussion  paper  to  facilitate 
discussion  on:  Proposed  Draft 
Guidelines  for  Vitamin  and  Mineral 
Supplements; 

•  Nutrient  Reference  Values  for 
Labelling  Purposes; 

•  Discussion  paper  on  Vitamins  and 
Minerals  in  Foods  for  Special  Medical 
Purposes; 

•  Discussion  paper  on  Criteria  for 
Scientific  Evidence  Relative  to  Health 
Claims; 

•  Discussion  paper  on  Provisions  of 
Fortification  on  Iodine,  Iron  and 
Vitamin  A  in  the  Guidelines  of 
Nutrition  Claims;  and 

•  Discussion  paper  on  Proposal  to 
Design  the  Basis  for  Derivation  of  . 
Energy  Conversion  Factors  in  the  Codex 
Guidelines  on  Nutrition  Labelling. 
Responsible  Agency:  HHS/FDA  U.S. 

Participation:  Yes 

Codex  Committee  on  Fish  and  Fishery 
Products 

The  Fish  and  Fishery  Products 
Committee  is  responsible  for  elaborating 
standards  for  fresh  and  frozen  fish, 
crustaceans  and  moUusks.  The  items 
below,  foimd  in  ALINORM  99/18,  will 
be  considered  by  the  Codex 
Alimentarius  Conunission  at  its  23rd 
Session  in  June  1999. 

To  be  considered  at  Step  8: 

•  Draft  Guidelines  for  tne  Sensory 
Evaluation  of  Fish  and  Shellfish  in 
Laboratories. 

To  be  considered  at  Step  5  of  the 
Accelerated  Procedure: 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Canned  Sardines  and 
Sardine-Type  Products  (inclusion  of 
additional  species). 

The  Committee  is  continuing  work 
on: 


•  Draft  Standard  for  Dried  Salted 
Anchovies; 

•  Draft  Standard  for  Crackers  from 
Marine  and  Freshwater  Fish,  Crustacean 
and  Molluscan  Shellfish; 

•  Proposed  Draft  Standard  for  Salted 
Atlantic  Herring  and  Salted  Sprats; 

•  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products; 

•  Model  Certificate  for  Fish  and 
Fishery  Products; 

•  Proposed  Draft  Standard  for 
Smoked  Fish;  and 

•  Proposed  Draft  Standard  for 
Molluscan  Shellfish. 

Responsible  Agency:  HHS/FDA;  USDC/ 
NOAA/NMFS 
U.S.  Participation:  Yes 

Codex  Committee  on  Milk  and  Milk 
Products 

The  Codex  Committee  on  Milk  and 
Milk  Products  is  responsible  for 
establishing  international  codes  and 
standards  for  milk  and  milk  products. 
The  following  revised  standards  and 
draft  revised  codes  of  principles  will  be 
considered  at  the  Session  of  the  Codex 
Alimentarius  Commission  in  Jxme  1999. 
In  addition,  the  Commission  will 
consider  the  revocation  of  14  individual 
Cheese  Standards  and  the  initiation  of 
proposed  new  work  to  revise  two 
existing  standards.  The  reference 
document  is  ALINORM  99/11. 

To  be  considered  at  Step  8: 

•  Draft  Revised  Standard  for  Butter; 

•  Draft  Revised  Standard  for  Milkfat 
Products; 

•  Draft  Revised  Standard  for 
Evaporated  Milks; 

•  Draft  Revised  Standard  for 
Sweetened  Condensed  Milk; 

•  Draft  Revised  Standard  for  Milk  and 
Cream  Powders; 

•  Draft  Revised  Standard  for  Cheese; 

•  Draft  Revised  Standard  for  Whey 
Cheese; 

•  Draft  Revised  Standard  for  Cheeses 
in  Brine;  and 

•  Draft  General  Standard  for  the  Use 
of  Dairy  Terms. 

Revocation  of  Codex  Standards  for: 

•  Cheshire 

•  Limburger 

•  Svecia 

•  Butterkase 

•  Harzer  Kase 

•  Herrgardsost 

•  Hushallsost 

•  Maribo 

•  Fynbo 

•  Romadur 

•  AmsterdSm 

•  Leidse 

•  Friese 

•  Edelpilzkase 
Proposed  new  work: 


•  Revisionof  Codex  Standard  for 
Whey  Powders;  and 

•  Revision  of  Codex  Standard  for 
Edible  Casein  Products. 

In  addition,  the  Committee  is 
continuing  work  on: 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cheese; 

•  Proposed  Draft  Revised  Standard 
for  Cream; 

•  Proposed  Draft  Revised  Individual 
Standards  for  Cheese  (including  a  new 
standard  for  Mozzarella); 

•  Proposed  E>raft  Revised  Standard 
for  Fermented  Milk  Products; 

•  Proposed  Draft  Standard  for  Dairy 
Spread; 

•  Draft  Standard  for  Unripened 
Cheese  including  Fresh  Cheese; 

•  Model  Export  Certificates  for  Milk 
Products;  and 

•  Heat  Treatment  Definitions. 
Responsible  Agency:  USDA/AMS;  HHS/ 

FDA 
U.S.  Participation:  Yes 

Codex  Committee  on  Fats  and  Oils 

The  Codex  Committee  on  Fats  and 
Oils  is  responsible  for  elaborating 
standards  for  fats  and  oils  of  animal, 
vegetable,  and  marine  origin.  The 
reference  docmnent  is  ALINORM  99/17. 
The  Sixteenth  Session  of  the  Committee 
recommended  the  following  be  adopted 
by  the  Commission  in  June  1999: 

To  be  considered  at  Step  8: 

•  Draft  Standard  for  Named  Animal 
Fats; 

•  Draft  Standard  for  Edible  Fats  and 
Oils  Not  Covered  by  Individual 
Standards; 

•  Draft  Revised  Code  of  Practice  for 
the  Storage  and  Transport  of  Fats;  and 

•  Draft  Standard  for  Named  Vegetable 
Oils. 

The  Committee  is  continuing  work 
on: 

•  Draft  Standard  for  Fat  Spreads  and 
Blended  Fat  Spreads;  and 

•  Draft  Standard  for  Olive  Oils  and 
Olive-Pomace  Oils. 

Responsible  Agency  HHS/FDA;  USDA/ 

ARS 
U.S.  Participation:  Yes 

Codex  Committee  on  Cocoa  Products 
and  Chocolate 

The  Codex  Committee  on  Cocoa 
Products  and  Chocolate  is  responsible 
for  elaborating  world-wide  standards  for 
cocoa  products  and  chocolate.  The  21st 
Session  of  the  Commission  endorsed  the 
recommendation  of  the  Forty-Second 
Session  of  the  Executive  Committee  to 
initiate  the  revision  of  the  Cocoa 
Products  and  Chocolate  Standards.  The 
following  draft  standards,  found  in 
ALINORM  99/14,  will  be  considered  by 
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the  Codex  Alimentarius  Commission  at 
its  23rd  Session  in  June  1999. 
To  be  considered  at  Step  5: 

•  Proposed  Draft  Revised  Standard 
for  Cocoa  Butter; 

•  Proposed  Draft  Revised  Standard 
for  Cocoa  Mass  {Cocoa/Chocolate 
Liquor)  and  Cocoa  Cake  for  Use  in  the 
ManuJiacture  of  Cocoa  and  Chocolate 
Products;  and 

•  Proposed  Draft  Revised  Standard 
for  Cocoa  Powders  (Cocoas)  and  Dry 
Cocoa-Sugar  Mixture. 

The  Committee  is  continuing  to  work 
on: 

•  Proposed  Draft  Standard  for 
Chocolate  and  Chocolate  Products. 
Responsible  Agency:  HHS/FDA 
U.S.  Participation:  Yes 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

The  Codex  Committee  on  Processed 
Fruits  and  Vegetables  (CCPFV)  is 
responsible  for  elaborating  standards  for 
processed  fruits  and  vegetables.  After 
having  been  adjourned  sine  die.  the 
Committee  reconvened  in  Washington, 
DC,  in  March  1998  to  begin  work 
revising  the  standards.  The  reference 
ALINORM  is  99/27. 

The  Committee  is  continuing  work  on 
the  following  at  Step  7: 

•  Draft  Standard  for  Canned  Bamboo 
Shoots; 

•  Draft  Standard  for  Pickles; 

•  Draft  Standard  for  Kimchee; 

•  Draft  Revised  Standard  for  Canned 
Applesauce;  and 

•  Draft  Revised  Standard  for  Canned 
Pears. 

To  be  considered  by  the  Committee  at 
Step  3: 

•  Proposed  Draft  Standard  for  Canned 
Stone  Fruits; 

•  Proposed  Draft  Standard  for  Canned 
Citrus  Fruits; 

•  Proposed  Draft  Standard  for  Canned 
Berry  Fruits; 

•  Proposed  Draft  Standard  for  Canned 
Mangoes; 

•  Proposed  Draft  Standard  for  Canned 
Pineapple; 

•  Proposed  Draft  Standard  for  Canned 
Fruit  Cocktail; 

•  Proposed  Draft  Standard  for  Canned 
Tropical  Fruit  Salad; 

•  Proposed  Draft  Standard  for  Canned 
Chestnuts  and  Chestnut  Puree; 

•  Proposed  Draft  Standard  for  Canned 
Vegetables; 

•  Proposed  Draft  Revised  Standard 
for  Canned  Tomatoes; 

•  Proposed  Draft  Revised  Standard 
for  Canned  Mushrooms; 

•  Proposed  Draft  Standard  for  Jams, 
Jellies  and  Marmalades; 

•  Proposed  Draft  Standard  for 
Chutney; 


•  Proposed  Draft  Revised  Standard 
for  Pickled  Cucimibers  (Cucuimber 
Pickles); 

•  Proposed  Draft  Standard  for  Table 
Olives; 

•  Proposed  Draft  Revised  Standard 
for  Processed  Tomato  Concentrates; 

•  Proposed  Draft  Revised  Standard 
for  Dried  Apricots; 

•  Proposed  Draft  Revised  Standard 
for  Dates; 

•  Proposed  Draft  Revised  Standard 
for  Raisins; 

•  Proposed  Draft  Revised  Standard 
for  Grated  Desiccated  Coconut; 

•  Proposed  Draft  Revised  Standard 
for  Unshelled  Pistachio  Nuts; 

•  Proposed  Draft  Revised  Standard 
for  Dried  Edible  Fungi; 

•  Proposed  Draft  Revised  Standard 
for  Edible  Fimgi  and  Fungus  Products; 

•  Proposed  Draft  Standard  for  Soy 
Sauce; 

•  Proposed  Draft  Guidelines  for 
Packing  Media  in  Canned  Fruits;  and 

•  Proposed  Draft  Guidelines  for 
Packing  Media  in  Canned  Vegetables. 
Responsible  Agency:  HHS/FDA  USDA/ 

AMS 
U.S.  Participation:  Yes 

Certain  Codex  Commodity  CommiUees 

Several  Codex  Alimentarius 
Commodity  Committees  have  adjourned 
sine  die.  The  following  Committees  fall 
into  this  category: 

•  Cereals,  Pulses  and  Legumes* 
Responsible  Agency:  HHS/FDA, 

USDA/GIPSA 
U.S.  Participation:  Yes 

•  Meat  Hygiene* 

Responsible  Agency:  USDA/FSIS 
U.S.  Participation:  Yes 

•  Processed  Meat  and  Poultry  Products* 
Responsible  Agency:  USDA/FSIS 
U.S.  Participation:  Yes 

•  Sugars 

Responsible  Agency:  HHS/FDA 

USDA/ARS 
U.S.  Participation:  Yes 

•  Soups  and  Broths 
Responsible  Agency:  USDA/FSIS 
Participation:  Yes 

•  Vegetable  Proteins* 

onsible  Agency:  HHS/FDA,  USDA/ 

ARS 
Participation:  Yes 

•  There  is  no  planned  activity  for  these 
Conunittees  in  the  next  year. 

A  brief  report  on  activities  of  the 
Codex  Conunittees  on  Soups  and 
Broths,  and  Sugars  follows: 

Codex  Committee  on  Soups  dud  Broths 

The  Codex  Committee  on  Soups  and 
Broths  elaborated  worldwide  standards 
for  soups,  broths,  bouillons  and 
consommes.  The  committee  afdjoumed 


sine  die.  The  main  tasks  of  the 
Committee  were  completed.  However,  at 
its  June  1997  meeting,  the  Codex 
Alimentarius  Conmiission  requested 
that  the  Conunittee  commence  work 
revising  the  Standard  for  Bouillons  and 
Consommes.  A  Proposed  Draft  Revised 
Standard  for  Bouillons  and  Consommes 
was  prepared  by  the  Secretariat  and  has 
been  circulated  to  member  countries  for 
comment  at  Step  3. 

Responsible  Agency:  USDA/FSIS 
U.S.  ParticipatioD:  Yes 

Codex  Committee  on  Sugars 

The  Codex  Committee  on  Sugars 
elaborated  standards  for  all  types  of 
sugars  and  sugar  products.  The 
Committee  was  adjourned  sine  die,  but 
was  asked  to  revise  the  standards  for 
sugar  and  honey.  The  Codex 
Alimentarius  Conunission  at  its  22nd 
Session  did  not  adopt  the  revised 
standards  for  sugar  and  honey  but 
returned  them  to  Step  6  for  a  new  round 
of  comments.  Following  the  current 
roimd  of  comments,  the  Draft  Revised 
Standard  for  Sugar  will  be  submitted  to 
the  23rd  Session  of  the  Conunission  for 
consideration  at  Step  8.  The  Draft 
Standard  for  Honey  will  remain  at  Step 
6  for  further  consideration. 

Responsible  Agency:  USDA/ARS; 

AHHS/FDA 
U.S.  Participation:  Yes 

Joint  U.N.E.C.E./Codex  Alimentarius 
Groups  of  Experts 

Two  groups  of  experts  dealt  with 
specific  commodities,  much  as  the 
Codex  Commodity  Committees  do.  The 
Joint  Groups  of  Experts  completed  their 
main  tasks  and  were  adjourned.  These 
Groups  were: 

•  Standardization  of  Quick  Frozen 
Foods;  and 

•  Standardizationof  Fruit  Juices. 
The  Executive  Committee,  at  its  45th 

Session,  noting  that  the  United  Nations 
Economic  Commission  for  Etirope  had 
abolished  the  work  programme  for  the 
Joint  Codex/UNECE  Groups  of  Experts, 
agreed  to  abolish  these  committees. 
Subject  to  confirmation  by  the 
Commission,  it  assigned  the  work  of 
revising  the  Codex  Standards  for  Quick 
Frozen  Fruits  and  Vegetables  to  the 
Codex  Committee  on  Processed  Fruits  . 
and  Vegetables  and  any  revision  of  the 
Codex  Recommended  International 
Code  of  Practice  for  the  Processing  and 
Handling  of  Quick  Frozen  Foods  to  the 
Codex  Committee  on  Food  Hygiene.  In 
regards  to  the  Codex  Standards  for  Fruit 
Juices,  the  Executive  Committee  agreed 
that  these  standards  require  updating 
and  referred  the  matter  to  the 
Conunission  to  decide  whether  to 
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establish  an  intergoveminental  task 
force  or  new  committee  to  undertake 
this  work. 
Responsible  Agency:  HHS/FDA;  USDA/ 

AMS 
U.S.  Participation:  Yes 

Codex  Committee  for  Natural  Mineral 
Waters 

The  Codex  Committee  for  Natural 
Mineral  Waters  is  responsible  for 
elaborating  standards  for  natural 
mineral  waters.  The  Codex  Alimentarius 
Commission  at  its  22nd  meeting 
approved  the  development  of  a  standard 
for  bottled/packaged  water  other  than 
natural  mineral  waters.  The  Sixth 
Session  of  the  Committee  discussed  the 
Proposed  Draft  General  Standard  for 
Bottled/Packaged  Drinking  Waters 
(Other  Than  Natural  Mineral  Waters) 
and  agreed  to  return  the  draft  to  Step  3 
for  further  comments.  A  request  for 
comments  and  information  on  the  need 
for  inclusion  and  a  wording  of  a 
definition  for  "mineral  water"  has  been 
cinmlated.  The  reference  dociunent  is 
ALINORM  99/20. 
Responsible  Agency:  HHS/FDA 
U.S.  Participation:  Yes 

FAO/WHO  Regional  Coordinating 
Committees 

The  Codex  Alimentarius  Commission 
is  made  up  of  an  Executive  Committee, 
as  well  as  approximately  25' subsidiary 
bodies.  Included  in  these  subsidiary 
bodies  are  several  coordinating 
coimnittees. 

There  are  currendy  five  Regional 
Coordinating  Committees: 

— Coordinating  Committee  for  AMca 
— Coordinating  Committee  for  A'sia 
— Coordinating  Committee  for  Europe 
— Coordinating  Committee  for  Latin 

America  and  the  Caribbean 
— Coordinating  Committee  for  North 

America  and  the  South- West  Pacific 
4  The  United  States  participates  as  an 
active  member  of  the  Coordinating 
Committee  for  North  America  and  the 
South-West  Pacific,  and  is  informed  of 
the  other  coordinating  committees 
through  meeting  documents,  final 
reports,  and  representation  at  meetings. 

Each  regional  committee: 
— Defines  the  problems  and  needs  of  the 
region  concerning  food  standards  and 
food  control; 
— ^Promotes  within  the  committee 
contacts  for  the  mutual  exdiange  of 
information  on  proposed  regulatory 
initiatives  and  problems  arising  from 
food  control  and  stimidates  the 
strengthening  of  food  control 
infrastructures; 
— ^Recommends  to  the  Commission  the 
development  of  world-wide  standards 


for  products  of  interest  to  the  region, 
including  products  considered  by  the 
committee  to  have  an  international 
market  potential  in  the  future;  and 
— Exercises  a  general  coordinating  role 
for  the  region  and  such  other 
functions  as  may  be  entrusted  to  it  by 
the  Commission. 

Codex  Coordinating  Committee  for 
North  America  and  the  South-West 
Pacific 

The  Coordinating  Committee  is 
responsible  for  defining  problems  and 
needs  concerning  food  standards  and 
food  control  of  all  Codex  member 
coimtries  of  the  regions.  The  Fifth       « 
Session  of  the  Committee  was  held 
October  6-9, 1998,  in  Seattle,  WA.  The 
following  matters  for  consideration  by 
the  Codex  Alimentarius  Commission  at 
its  23rd  Session  in  June  can  be  found  in 
ALINORM  99/32: 

•  Report  on  the  Review  of  the  Status 
and  Objectives  of  Codex  Texts  Under 
the  WTO  Agreements; 

•  Report  on  Activities  Related  to  Risk 
Analysis  in  Codex  and  Other  Bodies; 

•  Review  and  Promotion  of 
Acceptances  of  Codex  Standards  and 
Maximimi  Residue  Limits  for  Pesticides 
by  Countries  in  the  Region; 

•  Activities  of  Codex  Contact  Points 
and  National  Codex  Committees  in  the 
Region; 

•  Consumer  Participation  in  Codex 
Work  and  Related  Matters;  and 

•  General  Standard  on  Foods 
Produced  through  Biotechnology. 
Agency  Responsible:  USDA/FSIS 
U.S.  PARTICIPATION:  Yes 

Attachment  2— U.S.  Codex 
Alimentarius  Officials,  Codex 
Committee  Chairpersons 

Mr.  Steven  N.  Tanner,  Director, 
Technical  Services  Division,  Grain 
Inspection,  Packers  &  Stockyards 
Administration,  U.S.  Department  of 
Agriculture,  10383  N.  Executive  Hills 
Blvd.,  Kansas  City,  MO  64153-1394, 
Phone  #:  (816)  891-0401,  Fax  #:  (816) 
891-0478 — Coreals,  Pidses  and 
Legumes  (adjourned  sine  die) 

Dr.  I.  Kaye  Wachsmuth,  Deputy 
Administrator,  Office  of  Public  Health 
and  Science,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture,  Room  341-E,  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700,  Phone 
#:  (202)  720-2644,  Fax  #  (202)  690- 
2980— Food  Hygiene 

Mr.  David  L.  Priester,  International 
Standards  Coordinator,  Fresh 
Products  Branch,  Fruit  and  Vegetable 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of 


Agriadture,  P.O.  Box  96456,  Room 
2069,  South  Agriculture  Building, 
Washington,  DC  20090-6456,  Phone 
#:  (202)  720-2184,  Fax  #:  (202)  720- 
0016 — Processed  Fruits  and 
Vegetables 

Dr.  Stephen  F.  Sundlof,  Director,  Center 
for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish 
Place  (HFV-l).  Rockville,  MD  20855. 
Phone  #:  (301)  594-1740,  Fax  #:  (301) 
594-1830 — Residues  of  Veterinary 
Drugs  in  Foods 

Listing  of  U.S.  Delegates  and  Alternate 
Delegates 

[Worldwide  General  Subject  Ck>dex 
Committees] 

CODEX  COMMITTEE  ON  RESIDUES  OF 
VETERINARY  DRUGS  IN  FOODS 

(Host  Government — United  States) 

U.S.  Delegate:  Dr.  Robert  C.  Livingston, 
Center  for  Veterinary  Medicine  (HFV-l), 
Food  and  Drug  Administration,  7500 
Standish  Place,  Rockville,  MD  20855. 
Phone  #:  (301)  594-5903.  Fax  #:  (301)  594- 
1830 

Alternate  Delegate:  Dr.  Pat  Basu,  Director, 
Chemistry  and  Toxicology  Division,  Office 
of  Public  Health  and  Science,  Food  Safety 
and  Inspection  Service,  U.S.  Department  of 
Agriculture,  6912  Franklin  Court.  1099 
14th  Street,  NW,  Washington,  DC  20250- 
3700.  Phone  «:  (202)  501-7319,  Fax:  (202) 
501-7639 

CODEX  COMMITTEE  ON  FOOD  ADDITIVES 
AND  CONTAMINANTS 

(Host  Government — The  Netherlands) 

U.S.  Delegate:  Dr.  Alan  Rulis,  Director.  Office 
of  Premarket  Approval,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  Street,  SW, 
(HFS-200),  Washington,  DC  20204,  Phone 
*:  (202)  418-3100,  Fax  «:  (202)  418-3131 

Alternate  Pelegate:  Dr.  Terry  C.  Troxell, 
Director,  Division  of  Programs  and 
Enforcement  Policy,  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  Street,  SW,  (HFS- 
456),  Washington.  DC  20204,  Phone  *: 
(202)  205-5321,  Fax  «:  (202)  205-4422 


CODEX  COMMITTEE  ON  PESTICIDE 
RESIDUES 

(Host  Government— The  Netherlands) 

U.S.  Delegate:  Mr.  Fred  Ives,  Health  Effects 
Division  (7509C),  Office  of  Pesticide 
Programs,  U.S.  Environmental  Protection 
Agency  401  M  Street,  SW.  Washington,  DC 
20460,  Phone  #:  (703)  305-6378.  Fax  #: 
(703)  305-5147 

Alternate  Delegate:  Dr.  Richard  Parry,  Jr., 
Assistant  Administrator,  Cooperative 
Interactions,  Agricultural  Research  Service, 
U.S.  Department  of  Agricultiuv,  Room 
358-A.  Jamie  L.  Whitten  Federal  Bldg.. 
Washington,  DC  20250-3700,  Phone  *: 
(202)  720-3973.  Fax  #:  (202)  720-5427 
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CODEX  COMMITTEE  ON  METHODS  OF 
ANALYSIS  AND  SAMPLING 

(Host  Government — Hungary) 

U.S.  Delegate:  Dr.  William  Horwitz.  Scientific 
Advisor,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-500),  Food  and 
Drug  Administration,  Room  3832,  200  C 
Street,  SW,  Washington,  DC  20204.  Phone 
#:  (202)  205-4346,  Fax  #:  (202)  401-7740 

Alternate  Delegate:  Mr.  William  Franks, 
Deputy  Administrator,  Science  and 
Technology,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  3507,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250.  Phone  #:  (202) 
720-5231,  Fax  #:  (202)  720-6496 

CODEX  COMMITTEE  ON  FOOD  IMPORT 
AND  EXPORT  CERTIFICATION  AND 
INSPECTION  SYSTEMS 

(Host  Government — Australia) 

Delegate:  Mr.  L.  Robert  Lake,  Director,  Office 
of  Regulations  and  Policy,  U.S.  Food  and 
Drug  Administration,  200  C  Street.  SW, 
Washington.  DC  20204,  Phone  #:  (202) 
205-4160.  Fax  #:  (202)  401-7739 

Alternate  Delegate:  Mr.  Mark  Manis,  Director. 
International  Policy  Development  Division, 
Office  of  Policy,  Program  Development, 
and  Evaluation,  Food  Safety  euid 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  4434,  South  Agriculture 
Building,  1400  Independence  Avenue,  SW, 
Washington.  DC  20250-3700.  Phone  #: 
(202)  720-6415.  Fax  #:  (202)  720-7990 

CODEX  COMMITTEE  ON  GENERAL 
PRINCIPLES 

(Host  Government — France) 

Delegate;  Note:  A  member  of  the  Steering 
Committee  heads  the  delegation  to 
meetings  of  the  General  Principles 
Committee 

CODEX  COMMITTEE  ON  FOOD  LABELLING 
(Host  Government — Canada) 

Delegate:  Mr.  L.  Robert  Lake,  Director,  Office 
of  Regulations  and  Policy,  U.S.  Food  and 
Drug  Administration.  200  C  Street.  SW. 
Washington.  DC  20204,  Phone  *:  (202) 
205-4160,  Fax  #:  (202)  401-7739 

Alternate  Delegate:  Dr.  Robert  Post,  Director, 
Labeling  and  Additive  Policy  Division, 
Office  of  Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Cotton  Annex,  Room  602,  Washington,  DC 
20250-3700,  Phone  #:  (202)  205-0279,  Fax 
*:  (202)  205-3625 

CODEX  COMMITTEE  ON  FOOD  HYGIENE 
(Host  Government — United  States) 

Delegate:  Dr.  Robert  Buchanan,  Senior 
Science  Advisor,  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington.  DC  20204.  Phone  #:  (202) 
205-5053.  Fax  #:  (202)  205-4970 
Alternate  Delegate:  Vacant 

CODEX  COMMITTEE  ON  NUTRITION  AND  • 
FOODS  FOR  SPECL\L  DIETARY  USES 

(Host  Government — Germany] 

Delegate:  Dr.  Elizabeth  Yetley.  Director. 
Office  of  Special  Nutritionals,  Center  for 


Food  Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C  Street,  SW 
(HFS-450),  Washington,  DC  20204,  Phone 
#:  (202)  205-4168.  Fax  #:  (202)  205-5295 
Alternate  Delegate:  Dr.  Robert ).  Moore, 
Senior  Regulatory  Scientist,  Center  for 
Food  Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C  Street,  SW 
(HFS-456),  Washington.  DC  20204.  Phone 
#:  (202)  205-^605,  Fax  #:  (202)  260-8957 

CODEX  COMMITTEE  ON  FRESH  FRUITS 
AND  VEGETABLES 

(Host  Government — Mexico) 

Delegate:  Mr.  David  L.  Priester.  International 
Standards  Coordinator,  Fresh  Products 
Branch.  Fruit  and  Vegetable  Programs. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  P.O.  Box  96456, 
Room  2069.  South  Agriculture  Building. 
Washington.  DC  20090-6456.  Phone  #: 
(202)  720-2184,  Fax  #:  (202)  720-0016 

Alternate  Delegate:  Mr.  Larry  B.  Lace,  Branch 
Chief,  Fresh  Products  Branch,  Fruits  and 
Vegetable  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  2049,  South  Agriculture  Building 
1400  Independence  Avenue,  SW, 
Washington.  DC  20090-6456.  Phone  #: 
(202)  720-5870.  Fax  #:  (202)  720-0393 

CODEX  COMMITTEE  ON  FISH  AND 
nSHERY  PRODUCTS 

(Host  Government — Norway) 

Delegate:  Mr.  Philip  C.  Spiller,  Director, 
Office  of  Seafood  (HFS-400)  VERB.  Center 
for  Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration  200  C 
Street,  SW,  Washington.  DC  20204,  Phone 
#:  (202)  418-3133,  Fax  #:  (202)  418-3198 

Alternate  Delegate:  Mr.  Samuel  W.  McKeen. 
Director.  Office  of  Trade  and  Industry 
Services.  National  Oceanic  and 
Atmospheric  Administration.  NMFS  1335 
East-West  Highway.  Room  6490,  Silver 
Spring,  MD  20910,  Phone  #:  (301)  713- 
2351,  Fax  #:  (301)  713-1081 

CODEX  COMMITTEE  ON  MILK  AND  MILK 
PRODUCTS 

(Host  Government — New  Zealand) 

Delegate:  Mr.  Duane  Spomer,  Chief,  Dairy 
Standardization  Branch,  U.S.  Department 
of  Agriculture,  Agricultural  Marketing 
Service,  Room  2750,  South  Agriculture 
Building  1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0230,  Phone  #: 
(202)  720-9382.  Fax  #:  (202)  720-2643 

Alternate  Delegate:  Mr.  John  C.  Mowbray, 
Division  of  Programs  and  Enforcement 
Policy,  Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug  Administration, 
200  C  Street,  SW  (HFS-306),  Washington. 
DC  20204,  Phone  #:  (202)  205-1731,  Fax  #: 
(202)  205-4422 

CODEX  COMMITTEE  ON  FATS  AND  OILS 
(Host  Government — United  Kingdom) 

Delegate:  Mr.  Charles  W.  Cooper,  Director. 
International  Activities  Staff.  Center  for 
Food  Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C  Street, 
SW,  Room  5823  (HFS-585),  Washington. 
DC  20204,  Phone  #:  (202)  205-5042,  Fax  #: 
(202)  401-7739 


Alternate  Delegate:  Dr.  Dwayne  Buxton, 
National  Program  Leader  for  Oilseeds  and 
Bioscience,  Agricultiual  Research  Service, 
Room  212,  Building  005,  Bare  West, 
Beltsville,  MD  20705,  Phone  #:  (301)  504- 
5321,  Fax  #:  (301)  504-5467 

CODEX  COMMITTEE  ON  PROCESSED 
FRUITS  AND  VEGETABLES 

(Host  Government — United  States) 

Delegate:  Mr.  James  Rodeheaver,  Chief, 
Processed  Products  Branch,  Fruits  and 
Vegetables  Program,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  Room  0709, 
South  Agriculture  Building,  Washington, 
DC  20090-6456,  Phone:  (202)  720-4693, 
Fax:  (202)  690-1527 

Alternate  Delegate:  Mr.  Charles  W.  Cooper, 
Director,  International  Activities  Staff 
Center  for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug  Administration, 
200  C  Street.  SW.  Room  5823  (HFS-585), 
Washington,  DC  20204.  Phone  #:  (202) 
205-5042,  Fax  #:  (202)  401-7739 

CODEX  COMMITTEE  ON  COCOA 
PRODUCTS  AND  CHOCOLATE 

(Host  Government — Switzerland) 

U.S.  Delegate:  Mr.  Charles  W.  Cooper, 
Director,  International  Activities  Staff. 
Center  for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug  Administration, 
200  C  Street,  SW,  Room  5823  (HFS-585), 
Washington,  DC  20204,  Phone  #:  (202) 
205-5042,  Fax  #:  (202)  401-7739 

Alternate  Delegate:  Dr.  Michelle  Smith,  Food 
Technologist.  Office  of  Food  Labeling, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-158),  200  C  Street,  SW. 
Washington,  DC  20204,  Phone  #:  (202) 
205-5099,  Fax  #:  (202)  205-4594 

CODEX  COMMITTEE  ON  NATURAL 
MINERAL  WATERS 

(Host  Government — Switzerland) 

Delegate:  Dr.  Terry  C.  Troxell,  Director, 
Office  of  Plant  and  Dairy  Foods  and 
Beverages,  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drug 
Administration.  200  C  Street.  SW  (HFS- 
305).  Washington.  DC  20204,  Phone  #: 
(202)  205-5321.  Fax  #:  (202)  205-4422        . 

Alternate  Delegate:  Ms.  Shellee  Davis. 
Division  of  Programs  and  Enforcement 
Policy.  Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug  Administration, 
200  C  Street.  SW  (HFS-306).  Washington, 
DC  20204,  Phone  #:  (202)  205-4681,  Fax  «: 
(202)  205-4422 

CODEX  COMMITTEE  ON  SUGARS 
(Host  Government — ^United  Kingdom) 

Delegate:  Dr.  Benjamin  Legendre,  USDA/ 
ARS.  SRRC.  Sugarcane  Research  Unit,  800 
Little  Bayou  Black  Drive,  P.O.  Box  470. 
Houma.  LA  70361-0470.  Phone  #:  (504) 
872-5042,  Fax  #:  (504)  868-8369 

Alternate  Delegate:  Dr.  Dennis  M.  Keefe, 
Office  of  Premarket  Approval,  Center  for 
Food  Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C  Street,  SW 
(HFS-206).  Washington,  DC  20204,  Phone 
#:  (202)  418-3113  Fax  #:  (202)  418-3131 
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CODEX  COMMITTEE  ON  CEREALS, 
PULSES  AND  LEGUMES ' 

(Host  Government — United  States) 

Delegate:  Mr.  Charles  W.  Cooper,  Director, 
International  Activities  Staff,  Center  for 
Food  Safety  and  Applied  Nutrition,  Room 
5823  (HFS-585),  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  «:  (202) 
205-5042,  Fax  #:  (202)  401-7739 

Alternate  Delegate:  Mr.  David  Shipman, 
Deputy  Administrator,  Grain  Inspection 
Packers  and  Stockyards,  Administration, 
U.S.  Department  of  Agriculture,  Room 
1092,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW,  Washington, 
DC  20250-3601,  Phone  #:  (202)  720-9170, 
Fax  #:  (202)  720-1015 

CODEX  COMMITTEE  ON  SOUPS  AND 
BROTHSi 

(Host  Government — Switzerland) 

Delegate:  Mr.  Charles  Edwards,  Director, 
Labeling,  Products  and  Technology 
Standards  Division,  Office  of  Policy, 
Program  Development  and  Evaluation, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  405, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  Phone  #: 
(202)  205-0675,  Fax  #:  (202)  205-0080 

Alternate  Delegate:  Dr.  Robert  Post,  Director, 
Labpling  and  Compounds  Review  Division, 
0£Gce  of  Policy,  Program  Development  and 


Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agricultiu^, 
Room  602,  Cotton  Annex,  300  12th  Street, 
SW,  Washington,  DC  20250-3700,  Phone  #: 
(202)  205-0279,  Fax  #:  (202)  205-3625 

CODEX  COMMITTEE  ON  VEGETABLE 
PROTEINS ' 

(Host  Government — Canada) 

U.S.  Delegate:  Dr.  Wilda  H.  Martinez, 
Associate  Deputy  Administrator,  Aqua 
Products  and  Human  Nutrition  Sciences, 
U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  Room  107, 
B-005,  Beltsville,  MD  20705,  Phone  #: 
(301)  504-6275,  Fax  #:  (301)  504-6699 

Alternate  Delegate:  Vacant 

CODEX  COMMITTEE  ON  MEAT  HYGIENE ' 
(Host  Government — ^New  Zealand) 

Delegate:  Dr.  John  Prucha,  Assistant  Deputy 
Administrator,  International  and  Domestic 
Policy,  Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
4866,  South  Agriculture  Building, 
Washington,  DC  20250-3700,  Phone  #: 
(202)  720-3473,  Fax  #:  (202)  690-3856 

Alternate  Delegate:  Vacant 

CODEX  COMMITTEE  ON  PROCESSED 
MEAT  AND  POULTRY  PRODUCTS » 

(Host  Government — ^Deiunark) 

U.S.  Delegate:  E)r.  Daniel  Engeljohn,  Director, 
Regulations  Development  and  Analysis 

Attachineiit  3 


Division,  Office  of  Policy,  Program 
Development  and  Evaluation,  Food  Safety 
and  Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  112,  Cotton  Annex,  300 
12th  Street,  SW,  Washington,  DC  20250- 
3700,  Phone  #:  (202)  720-5627,  Fax  #:  (202) 
690-0486 
Alternate  Delegate:  Mr.  Charles  Edwards,. 
Director,  Labeling,  Products  and 
Technology,  Standards  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  405,  Cotton  Annex,  300  12th  Street, 
SW,  Washington,  DC  20250-3700,  Phone  #: 
(202)  205-0675,  Fax  «:  (202)  205-0080 

Subsidiary  Bodies  of  the  Codex  Alimentarius 

There  are  five  regional  coordinating 
committees: 

Coordinating  Committee  for  Africa 
Coordinating  Committee  for  Asia 
Coordinating  Committee  for  Europe 
Coordinating  Committee  for  Latin  America 

and  the  Caribbean,  and 
Coordinating  Committee  for  North  America 

and  the  South-West  Pacific 
Contact:  Mr.  Patrick  Cleriun,  Director,  U.S. 
Codex  Office,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  4861,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3700.  Phone  *: 
(202)  205-7760,  Fax  #:  (202)  720-3157. 


Timetable  of  Codex  Sessions 

[June  1998  through  June  2000] 


1998: 

CX  702-45 
CX  722-23 
CX  716-13 
CX  730-11 

CX  720-21 

CX732-S  .. 

CX  712-31 

CX  707-13 
CX  708-17 

CX  719-6  .. 

CX  715-22 

CX  725-11 
1999i 

CX  733-7  .. 
.  CX  731-8  .. 
CX  709-16 
CX  711-31 
CX  718-31 
CX  714-27 
CX  716-13 
CX  702-46 
CX  701-23 


Executive  Committee  of  the  Codex  Alimentarius  Commission  (45th  Session) 

Codex  Committee  on  Fish  and  Fishery  Products  (23rd  Session)  

Codex  Committee  on  General  Principles  (13th  Session) 

Codex  Committee  on  Residues  of  Veterinary  Drugs  in  Foods  (11th  Session) 

Codex  Commission'on  Nutrition  and  Foods  for  Special  Dietary  Uses  (21st  Session)  

Codex  Regional  Coordinating  Committee  for  North  America  and  the  South  West  Pacific 

(5th  Session). 
Codex  Committee  on  Food  Hygiene  (31st  Session)  

Codex  Regional  Coordinating  Committee  for  Africa  (13th  Session)  

Codex  Committee  on  Cocoa  Products  and  Chocolate  (17lh  Session)  

Codex  Committee  on  IMatural  Mineral  Waters  (6th  Session) 

Codex  Committee  on  Mettrads  of^Analysis  and  Sampling  (22nd  Session) 

Codex  Regional  Committee  for  Latin  American  and  the  Caribbean  (1 1th  Session) 

Codex  Committee  on  Food  Import  and  Export  Certification  and  Inspection  (7th  Session) 

Codex  Committee  on  Fresh  Fruits  and  Vegetables  (8th  Session) 

Codex  Committee  on  Fats  and  Oils  (16th  Session)  „ 

Codex  Committee  on  Food  Additives  and  Contaminants  (31st  Session) 

Codex  Committee  on  Pesticide  Residues  (31st  Session)  

Codex  Committee  on  Food  Labelling  (27th  Session) .*. 

Codex  Committee  on  General  Principles  (14th  Session)  

Executive  Committee  of  the  Codex  Alimentarius  Commission  (46th  Session) 

Codex  Alimentarius  Commission  (23rd  Session) 


3-5  June 

Rome. 

8-12  June  

Bergen. 

7-11  September 

Paris. 

14-17  Sep- 

Washinglon, 

tember. 

DC. 

21-25  Sep- 

Berlin. 

tember. 

6-9  October 

Seattle,  WA. 

26-30  October .. 

Washington, 

DC. 

3-6  f^ovember .. 

Harare. 

16-18  Novem- 

Switzerland. 

ber. 

19-21  Novem- 

Switzeriand. 

ber. 

23-27  Novem- 

Budapest. 

ber. 

8-11  December 

Montevideo. 

22-26  February 

MeltxMme. 

1-5  Match  

Mexico  City. 

8-12  March  

London. 

22-26  March  .... 

The  Hague. 

12-17  April  

The  Hague. 

19-23  April  

Ottawa. 

26-30  April  

Paris. 

24-25  June  

Rome. 

28June-3July 

Rome. 

>  Adioumed  sine  die.  The  main  tasks  of  thesA 
Committees  are  completed.  However,  the 
committees  may  he  caUed  to  meet  again  if  required. 
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Timetable  of  Codex  Sessions— Continued 

[June  1998  through  June  2000] 
Codex  Regional  Coordinating  Committee  for  Asia  (12th  Session) 

Codex  Committee  of  Food  Hygiene  (32nd  Session)  < 

Codex  Committee  on  Food  Import  and  Export  Certification  and  Inspection  (8th  Session) 
Codex  Committee  on  Mill<  and  Milk  Products  (4th  Session)  

Codex  Committee  on  Food  Additives  and  Contaminants  (32nd  Session)  

Codex  Committee  on  Residues  of  Veterinary  Drugs  in  Foods  (12th  Session) 

Codex  Committee  on  General  Principles  (15th  Session)  

Codex  Committee  on  Pesticide  Residues  (32nd  Session)  .: _ 

Codex  Committee  on  Food  Labelling  (28th  Session)  

Codex  Committee  on  Fish  and  Fishery  Products  (24th  Session)  

Codex  Committee  on  Nutrition  and  Foods  for  Special  Dietary  Uses  (22nd  Session) 

Executive  Committee  of  the  Codex  Alimentarius  Commission  (47th  Session)  


CX  727-12 
OX  712-32 


2000: 


CX  733-08 
CX  703-04 

CX  711-32 
CX  730-12 
CX  716-15 
CX  718-32 
CX  714-28 
CX  722-24 
CX  720-22 
CX  702-47 


23-26  Novem- 

Pukhet. 

ber. 

29  November- 

Washington, 

December. 

DC. 

21-25  February 

TBA. 

28  Febmary- 

New  Zealand 

March. 

20-24  March  .... 

The  Hague. 

28-3t  March  .... 

TBA. 

10-14  April  

Paris. 

1-6  May  

The  Hague. 

a-12  May  

Ottawa. 

5-9  June 

Bergen. 

19-23  June  

Berlin. 

28-30  June  

Geneva. 

Attadunent  4 — Definitions  for  the 
Purpose  of  Codex  Alimentarius 

Words  and  phrases  have  specific 
meanings  when  used  by  the  Codex 
Alimentarius.  For  the  purposes  of 
Codex,  the  following  definitions  apply: 

1.  Food  means  any  substance, 
whether  processed,  semi-processed  or 
raw,  which  is  intended  for  human 
consumption,  and  includes  drink, 
chewing  gum,  and  any  substance  which 
has  been  used  in  the  manufacture, 
preparation  or  treatment  of  "food"  but 
does  not  include  cosmetics  or  tobacco  or 
substances  used  only  as  drugs. 

2.  Food  hygiene  comprises  conditions 
and  measures  necessary  for  the 
production,  processing,  storage  and 
distribution  of  food  designed  to  ensure 
a  safe,  sound,  wholesome  product  fit  for 
himian  consumption. 

3.  Food  additive  means  any  substance 
not  normally  consumed  as  a  food  by 
itself  and  not  normally  used  as  a  typical 
ingredient  of  the  food,  whether  or  not  it 
has  nutritive  value,  the  intentional 
addition  of  which  to  food  for  a 
technological  (including  organoleptic) 
purpose  in  the  manufactiire,  processing, 
preparation,  treatment,  packing, 
packaging,  transport,  or  holding  of  such 
food  results,  or  may  be  reasonably 
expected  to  result,  (directly  or 
indirectly)  in  it  or  its  by-products 
becoming  a  component  of  or  otherwise 
affecting  the  characteristics  of  such 
foods.  The  food  additive  term  does  not 
include  "contaminants"  or  substances 
added  to  food  for  maintaining  or 
improving  nutritional  qualities. 

4.  Contaminant  means  any  substance 
not  intentionally  added  to  food,  which 
is  present  in  such  food  as  a  result  of  the 
production  (including  operations 
carried  out  in  crop  husbandry,  animal 
husbandry,  and  veterinary  medicine), 
manufacture,  processing,  preparation, 
treatment,  packing,  packaging,  transport 


or  holding  of  such  food  or  as  a  result  of 
environmental  contamination.  The  term 
does  not  include  insect  fi^gments, 
rodent  hairs  and  other  extraneous 
matters. 

5.  Pesticide  means  any  substance 
intended  for  preventing,  destroying, 
attracting,  repelling,  or  controlling  any 
pest  including  unwanted  species  of 
plants  or  animals  during  the  production, 
storage,  transport,  distribution  and 
processing  of  food,  agricultural 
commodities,  or  animal  feeds  or  which 
may  be  administered  to  animals  for  the 
control  of  ectoparasites.  The  term 
includes  substances  intended  for  use  as 
a  plant-growth  regulator,  defoliant, 
desiccant,  fruit  thinning  agent,  or 
sprouting  inhibitor  and  substances 
applied  to  crops  either  before  of  after 
harvest  to  protect  the  commodity  from 
deterioration  during  storage  and 
transport.  The  term  pesticides  excludes 
fertilizers,  plant  and  animal  nutrients, 
food  additives,  and  animal  drugs. 

6.  Pesticide  residue  means  any 
specified  substance  in  food,  agricultural 
commodities,  or  animal  feed  resulting 
from  the  use  of  a  pesticide.  The  term 
includes  any  derivatives  of  a  pesticide, 
such  as  conversion  products, 
metabolites,  reaction  products,  and 
impurities  considered  to  be  of 
toxological  significance. 

7.  Good  Agricultural  Practice  in  the 
Use  of  Pesticides  (GAP)  includes  the 
nationally  authorized  safe  uses  of 
pesticides  under  actual  conditions 
necessary  for  effective  and  reliable  pest 
control.  It  encompasses  a  range  of  levels 
of  pesticide  applications  up  to  the 
highest  authorized  use,  applied  in  a 
manner  that  leaves  a  residue  which  is 
the  smallest  amount  practicable. 

Authorized  safe  uses  are  determined 
at  the  national  level  and  include 
nationally  registered  or  recommended 
uses,  which  take  into  account  pubUc 


and  occupational  health  and 
environmental  safety  considerations. 

Actual  conditions  include  any  stage 
in  the  production,  storage,  transport, 
distribution  and  processing  of  food 
commodities  and  animal  feed. 

8.  Codex  Maximum  Limit  for  Pesticide 
Residues  (MRLP)  is  the  maximum 
concentration  of  a  pesticide  residue 
(expressed  as  mg/Iq;),  recommended  by 
the  Codex  Alimentarius  Commission  to 
be  legally  permitted  in  or  on  food 
commodities  and  animal  feeds.  MRLPs 
are  based  on  their  toxological  affects 
and  on  GAP  data  and  foods  derived 
from  commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxologically  acceptable. 

Codex  MRLPs,  which  are  primarily 
intended  to  apply  in  international  trade, 
are  derived  from  reviews  conducted  by 
the  JMPR  following: 

(a)  Toxological  assessment  of  the 
pesticide  and  its  residue,  and 

(b)  Review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices.  Data  from 
supervised  trials  conducted  at  the 
highest  nationaUy  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  account  the  liigher  levels 
shown  to  arise  in  sucli  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices. 

Consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADI,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  himian  consumption. 

9.  Veterinary  Drug  means  any 
substance  applied  or  administered  to 
any  food-producing  animal,  such  as 
meat  or  milk-producing  animals, 


^- 


poultry,  fish  or  bees,  whether  used  for 
therapeutic,  prophylactic  or  diagnostic 
purposes  or  for  modification  of 
physiological  functions  or  behavior. 

10.  Residues  of  Veterinary  Drugs 
include  the  parent  compounds  and/or 
their  metabolites  in  any  edible  portion 
of  the  animal  product,  and  include 
residues  of  associated  impurities  of  the 
veterinary  drug  concerned. 

11.  Codex  Maximum  Umit  for 
Residues  of  Veterinary  Drugs  (MRLVD) 
is  the  maximum  concentration  of 
residue  resulting  from  the  use  of  a 
veterinary  drug  (expressed  in  mg/kg  or 
mg/kg  on  a  fresh  weight  basis)  that  is 
recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  or  recognized  as  acceptable  in 
or  on  food. 

An  MRLVD  is  based  on  the  type  and 
amount  of  residue  considered  to  be 
without  any  toxological  hazard  for 
human  health  as  expressed  by  the 
Acceptable  Daily  Intake  (ADI),  or  on  the 
basis  of  a  temporary  ADI  that  utilizes  an 
additional  safety  factor.  An  MRLVD  also 
takes  into  account  other  relevant  public 
health  risks  as  well  as  food 
technological  aspects. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  and  analytical  methods  are 
available. 

12.  Good  Practice  in  the  Use  of 
Veterinary  Drugs  (GPVD)  is  the  official 
recommended  or  authorized  usage 
including  withdrawal  periods  approved 
by  national  authorities,  of  veterinary 
drugs  ujider  practicable  conditions. 

13.  Processing  Aid  means  any 
substance  or  material,  not  including 
apparatus  or  utensils,  not  consumed  as 
a  food  ingredient  by  itself,  intentionally 
used  in  the  processing  of  raw  materials, 
foods  or  its  ingredients,  to  fulfill  a 
certain  technological  purpose  during 
treatment  or  processing  and  which  may 
result  in  the  non-intentional  but 
imavoidable  presence  of  residues  or 
derivatives  in  the  final  product. 

Definitions  of  Risk  Analysis  Terms 
Related  to  Food  Safety 

Hazard:  A  biological,  chemical  or 
physical  agent  in,  or  condition  of,  food 
with  the  potential  to  cause  an  adverse 
health  effect. 

Risk:  A  function  of  the  probability  of 
an  adverse  health  effect  and  the  severity 
of  that  e^ect,  consequential  to  a 
hazard(s)  in  food. 


Risk  analysis:  A  process  consisting  of 
three  components:  risk  assessment,  risk 
management  and  risk  commimication. 

Risk  assessment:  A  scientifically 
based  process  consisting  of  the 
following  steps:  (i)  hazard 
identification,  (ii)  hazard 
characterization,  (iii)  exposure 
assessment,  and  (iv)  risk 
characterization. 

Hazard  identification:  The 
identification  of  biological,  chemical, 
and  physical  agents  capable  of  causing 
adverse  health  effects  and  which  may  be 
present  in  a  particixlar  food  or  group  of 
foods. 

Hazard  characterization:  The 
qualitative  and/or  quantitative 
evaluation  of  the  nature  of  the  adverse 
health  effects  associated  with  biological, 
chemical  and  physical  agents  that  may 
be  present  in  food.  For  chemical  agents, 
a  dose-response  assessment  should  be 
performed.  For  biological  or  physical 
agents,  a  dose-response  assessment 
should  be  performed  if  the  data  are       > 
obtainable. 

Dose-response  assessment:  The 
determination  of  the  relationship 
between  the  magnitude  of  exposure 
(dose)  to  a  chemical,  biological  or 
physical  agent  and  the  severity  and/or 
frequency  of  associated  adverse  health 
effects  (response). 

Exposure  assessment:  The  qualitative 
and/or  quantitative  evaluation  of  the 
likely  intake  of  biological,  chemical,  and 
physical  agents  via  food  as  well  as 
exposures  from  other  sources  if  relevant. 

fljsJIc  characterization:  The  qualitative 
and/or  quantitative  estimation, 
including  attendant  uncertainties,  of  the 
probability  of  occurrence  and  severity  of 
known  or  potential  adverse  health 
effects  in  a  given  population  based  on 
hazard  identification,  hazard 
characterization  and  exposure 
assessment. 

Risk  management:  The  process  of 
weighing  policy  alternatives  in  the  light 
of  the  results  of  risk  assessment  and,  if 
required,  selecting  and  implementing 
appropriate  control  options,  including 
regulatory  measures. 

Risk  communication:  The  interactive 
exchange  of  information  and  opinions 
concerning  risk  among  risk  assessors, 
risk  managers,  consumers  and  other 
interested  parties. 

Attachment  5— Part  1 

Uniform  Procedure  for  the  Elaboration 
of  Codex  Standards  and  Related.texts 

Steps  1,2  and  3. 

(1)  The  Commission  decides,  taking 
into  account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 


Bodies,"  to  elaborate  a  Worldwide 
Codex  Standard  and  also  decides  which 
subsidiary  body  or  other  body  should 
undertake  the  work.  A  decision  to 
elaborate  a  Worldwide  Codex  Standard 
may  also  be  taken  by  subsidiary  bodies 
of  the  Conunission  in  accordance  with 
the  above-mentioned  criteria,  subject  to 
subsequent  approval  by  the  Commission 
or  its  Executive  Committee  at  the 
earliest  possible  opportimity.  In  the  case 
of  Codex  Regional  Standards,  the 
Commission  shall  base  its  decision  on 
the  proposal  of  the  majority  of  members 
belonging  to  a  given  region  or  group  of 
countries  submitted  at  a  session  of  the 
Codex  Alimentarius  Commission. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR),  or  the  Joint  FAOAVHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (EDF). 

(3)  The  proposed  draft  standard  is 
sent  to  members  of  the  Commission  and 
interested  international  organizations 
for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Step  5 ' 

The  proposed  draft  standard  is 
submitted  through  the  Secretariat  to  the 
Commission  or  to  the  Executive 
Committee  with  a  view  to  its  adoption 
as  a  draft  standard.  When  making  any 
decision  at  this  step,  the  Commission  or 
the  Executive  Committee  will  give  due 
consideration  to  any  comments  that  may 
be  submitted  by  any  of  its  members 


'  Without  prejudice  to  any  decision  that  may  be 
taken  by  the  Commission  at  Step  S,  the  proposed  . 
draft  standard  may  be  sent  by  the  Secretariat  for 
government  comment  prior  to  its  consideration  at 
Step  5,  when,  in  the  opinion  of  he  subsidiar}'  body 
or  other  body  concerned,  the  time  between  the 
relevant  session  of  the  Commission  and  the 
subsequent  session  of  the  subsidiary  or  other  body 
concerned  requires  such  actions  in  order  to  advance 
the  work. 


28446 


Federal  Register / Vol.  64,  No.  101  / Wednesday,  May  26,  1999 /Notices 


regarding  the  implications  which  the 
proposed  draft  standard  or  any 
provisions  of  the  standard  may  have  for 
their  economic  interests,  hi  the  case  of 
Regional  Standards,  all  members  of  the 
Commission  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments,  but  only  the 
majority  of  the  Members  of  the  region  or 
group  of  coimtries  concerned  attending 
the -session  can  decide  to  amend  or 
adopt  the  draft.  When  making  any 
decisions  at  this  step,  the  members  of 
the  region  or  group  of  coimtries 
concerned  will  give  due  consideration 
to  any  comments  that  may  be  submitted 
by  any  of  the  members  of  the 
Commission  regarding  the  implications 
which  the  proposed  draft  standard  or 
any  provisions  of  the  proposed  draft 
standard  may  have  for  their  economic 
interests. 

Step  6 

The  draft  standard  is  sent  by  the 
Secretariat  to  all  members  and 
interested  international  organizations 
for  comment  on  all  aspects,  including 
possible  implications  of  the  draft 
standard  for  their  economic  interests. 

Step? 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned,  which  has  the 
power  to  consider  such  comments  and 
amend  the  draft  standard. 

Steps 

The  draft  standard  is  submitted 
through  the  Secretariat  to  the 
Commission  together  with  any  written 
proposals  received  from  members  and 
interested  international  organizations 
for  amendments  at  Step  8  with  a  view 
to  its  adoption  as  a  Codex  Standard.  In 
the  case  of  Regional  standards,  all 
members  and  interested  international 
organizations  may  present  their 
comments,  take  part  in  the  debate  and 
propose  amendments  but  only  the 
majority  of  members  of  the  region  or 
group  of  coimtries  concerned  attending 
the  session  can  decide  to  amend  and 
adopt  the  draft. 

Part  2 

Uniform  Accelerated  Procedure  for  the 
Elaboration  of  Codex  Standards  and 
Related  Texts 

Steps  1,  2  and  3 

(1)  The  Commission  or  the  Executive 
Committee  between  Commission 
sessions,  on  the  basis  of  a  two-thirds 
majority  of  votes  cast,  taking  into 
account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 


Bodies",  shall  identify  those  standards 
which  shall  be  the  subject  of  an 
accelerated  elaboration  process.  The 
identification  of  such  standards  may 
also  be  made  by  subsidiary  bodies  of  the 
Commission,  on  the  basis  of  a  two- 
thirds  majority  of  votes  cast,  subject  to 
confirmation  at  the  earliest  opportunity 
by  the  Commission  or  its  Executive 
Committee  by  a  two-thirds  majority  of 
votes  cast. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(JMPR),  or  the  Joint  FAOAVHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is 
sent  to  Members  of  the  Commission  and 
interested  international  organizations 
for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests.  When  standards  are  subject  to 
an  accelerated  procedure,  this  fact  shall 
be  notified  to  the  Members  of  the 
Commission  and  the  interested 
international  organizations. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Step  5 

In  the  case  of  standards  identified  as 
being  subject  to  an  accelerated 
elaboration  procedure,  the  draft 
standard  is  submitted  through  the 
Secretariat  to  the  Commission  together 
with  any  written  proposals  received 
from  Members,  and  interested 
international  organizations  for 
amendments  with  a  view  to  its  adoption 
as  a  Codex  standard.  In  taking  any 
decision  at  this  step,  the  Commission 
will  give  due  consideration  to  any 
comments  that  may  be  submitted  by  any 
of  its  Members  regarding  the 
implications  which  the  proposed  draft 
standard  or  any  provisions  thereof  may 
have  for  their  economic  interests. 


Attachment  6 

Nature  of  Codex  Standards 

Codex  standards  contain  requirements 
for  food  aimed  at  ensuring  for  the 
consumer  a  sound,  wholesome  food 
product  free  from  adulteration,  and 
correctly  labelled.  A  Codex  standard  for 
any  food  or  foods  should  be  drawn  up 
in  accordance  with  the  Format  for 
Codex  Commodity  Standards  and 
contain,  as  appropriate,  the  criteria 
listed  therein. 

Format  for  Codex  Commodity 
Standards  Including  Standards 
Elaborated  Under  the  Code  of 
Principles  Concerning  Milk  and  Milk 
Products 

Introduction 

The  format  is  also  intended  for  use  as 
a  guide  by  the  subsidiary  bodies  of  the 
Codex  Alimentarius  Commission  in 
presenting  their  standards,  with  the 
object  of  achieving,  as  far  as  possible,  a 
uniform  presentation  of  commodity 
standards.  The  format  also  indicates  the 
statements  which  should  be  included  in 
standards  as  appropriate  under  the 
relevant  headings  of  the  standard.  The 
sections  of  the  format  required  to  be 
completed  for  a  standard  are  only  those 
provisions  that  are  appropriate  to  an 
international  standard  for  the  food  in 
question. 

Name  of  the  Standard 

Scope 

Description 

Essential  Composition  and  Quality 

Factors 
Food  Additives 
Contanunants 
Hygiene 

Wei^ts  and  Measures 
Labelling 
Methods  of  Analysis  and  Sampling 

Format  for  Codex  Standards 

Name  of  the  Standard 

The  name  of  the  standard  should  be 
clear  and  as  concise  as  possible.  It 
should  usually  be  the  common  name  by 
which  the  food  covered  by  the  standard 
is  knovtrn  or,  if  more  than  one  food  is 
dealt  with  in  the  standard,  by  a  generic 
name  covering  them  all.  If  a  fully 
informative  tide  is  inordinately  long,  a 
subtitle  could  be  added. 

Scope 

This  section  should  contain  a  clear, 
concise  statement  as  to  the  food  or  foods 
to  which  the  standard  is  applicable 
unless  the  name  of  the  standard  clearly 
and  concisely  identifies  the  food  or 
foods.  A  generic  standard  covering  more 
than  one  specific  product  should  clearly 
identify  the  specific  products  to  which 
the  standard  applies. 
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Description 

This  section  shoidd  contain  a 
definition  of  the  product  or  products 
with  an  indication,  where  appropriate, 
of  the  raw  materials  from  which  the 
product  or  products  are  derived  and  any 
necessary  references  to  processes  of 
manufacture.  The  description  may  also 
include  references  to  types  and  styles  of 
product  and  to  type  of  pack.  The 
description  may  also  include  additional 
definitions  when  these  additional 
definitions  are  required  to  clarify  the 
meaning  of  the  standard. 

Essential  Composition  and  Quality 
Factors 

This  section  should  contain  all 
quantitative  and  other  requirements  as 
to  composition  including,  where 
necessary,  identity  characteristics, 
provisions  on  packing  media  and 
requirements  as  to  compulsory  and 
optional  ingredients.  It  should  also 
include  quaJity  factors  that  are  essential 
for  the  designation,  definition,  or 
composition  of  the  product  concerned. 
Such  factors  could  include  the  quality 
of  the  raw  material,  with  the  object  of 
protecting  the  health  of  the  consimier. 
provisions  on  taste,  odor,  color,  and 
textiu«  which  may  be  apprehended  by 
the  senses,  and  basic  quality  criteria  for 
the  finished  products,  with  the  object  of 
preventing  fraud.  This  section  may  refer 
to  tolerances  for  defects,  such  as 
blemishes  or  imperfect  material,  but  this 
information  should  be  contained  in 
appendix  to  the  standard  or  in  another 
advisory  text. 

Food  Additives 

This  section  should  contain  the 
names  of  the  additives  permitted  and, 
where  appropriate,  the  maximimi 
amount  permitted  in  the  food.  It  should 
be  prepared  in  accordance  with 
guidance  given  on  page  76  of  the  Codex 
Procedural  Manual  and  may  take  the 
following  form:  "The  following 
provisions  in  respect  of  food  additives 
and  their  specifications  as  contained  in 
section  *  *  *  of  the  Codex 
Alimentarius  are  subject  to  endorsement 
[have  been  endorsed]  by  the  Codex 
Committeo  on  Food  Additives  and 
Contaminants." 

A  tabulation  should  then  follow,  viz.: 
"Name  of  additive,  maximum  level  (in 
percentage  or  mg/kg)." 

Contaminants 

(a)  Pesticide  Residues:  This  section 
should  include,  by  reference,  any  levels 
for  pesticide  residues  that  have  been 
established  by  the  Codex  Committee  on 
Pesticide  Residues  for  the  product 
concerned. 


(b)  Other  Contaminants:  In  addition, 
this  section  shoiUd  contain  the  names  of 
other  contaminants  and  where 
appropriate  the  maximum  level 
permitted  in  the  food,  and  the  text  to 
appear  in  the  standard  may  take  the 
following  form:  "The  following 
provisions  in  respect  of  contaminants, 
other  than  pesticide  residues,  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Additives  and  Contaminants." 

A  tabulation  should  then  follow,  viz.: 
"Name  of  contaminant,  maximum  level 
(in  percentage  or  mg/kg)." 

Hygiene 

Any  specific  mandatory  hygiene 
provisions  considered  necessary  should 
be  included  in  this  section.  They  should 
be  prepared  in  accordance  with  the 
guidance  given  on  page  78  of  the  Codex 
Procediu^  Manual.  Reference  should 
also  be  made  to  applicable  codes  of 
hygienic  practice!  Any  parts  of  such 
codes,  including  in  particular  any  end- 
product  specifications,  should  be  set  out 
in  the  standard,  if  it  is  considered 
necessary  that  they  should  be  made 
mandatory.  The  following  statement 
should  also  appear:  "The  following 
provisions  in  respect  of  the  food 
hygiene  of  the  product  are  subject  to 
endorsement  [have  been  endorsed]  by 
the  Codex  Committee  on  Food 
Hygiene." 

Weights  and  Measures 

This  section  should  include  all 
'  provisions,  other  than  labelling 
provisions,  relating  to  weights  and 
measures,  e.g.  where  appropriate,  fill  of 
container,  weight,  measure  or  count  of 
luits  determined  by  an  appropriate 
method  of  sampling  and  analysis. 
Weights  and  measuires  should  be 
expressed  in  S.I.  units.  In  the  case  of 
standards  which  include  provisions  for 
the  sale  of  products  in  standardized 
amounts,  e.g.  multiples  of  100  grams, 
S.I.  units  should  be  used,  but  this  would 
not  preclude  additional  statements  in 
the  standards  of  these  standardized 
amounts  in  approximately  similar 
amounts  in  other  systems  of  weights 
and  measures. 

Labelling 

This  section  should  include  all  the 
labelling  provisions  contained  in  the 
standard  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  75  of  the  Codex  Procedural 
Manual.  Provisions  should  be  included 
by  reference  to  the  General  Standard  for 
the  Labelling  of  Prepackaged  Foods.  The 
section  may  also  contain  provisions 
which  are  exemptions  from,  additions 
to,  or  which  are  necessary  for  the 


interpretation  of  the  General  Standard 
in  respect  of  the  product  concerned 
provided  that  these  can  be  justified 
fully.  The  followring  statement  shoidd 
also  appear:  "The  following  provisions 
in  respect  of  the  labelling  of  this 
product  are  subject  to  endorsement 
[have  been  endorsed]  by  the  Codex 
Committee  on  Food  Labelling." 

Methods  of  Analysis  and  Sampling 

This  section  should  include,  either 
specifically  or  by  reference,  all  methods 
of  analysis  and  sampling  considered 
necessary  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  79  of  the  Codex  Procedural 
Manual.  If  two  or  more  methods  have 
been  proved  to  be  equivalent  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling,  these  could  be 
regarded  as  alternative  and  included  in 
this  section  either  specifically  or  by 
reference.  The  following  statement 
should  also  appear:  "The  methods  of 
analysis  and  sampling  described 
hereunder  are  to  be  endorsed  [have  been 
endorsed]  by  the  Codex  Committee  on 
Methods  of  Analysis  and  Sampling." 

(FR  Doc.  99-13353  Filed  5-25-99;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement; 
Rnger  Mountain  Timber  Sale(8),  Sitka 
Ranger  District,  Tongass  National 
Forest,  Sitka,  AK 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
a  Draft  Environmental  Impact  Statement 
for  the  Finger  Mountain  Timber  Sale(s) 
project,  located  on  the  Sitka  Ranger 
District  of  the  Tongass  National  Forest. 
This  Notice  of  Intent  revises  the 
proposed  action  for  the  Finger  Mountain 
project  and  the  schedule  for  the 
decision  described  in  the  Notice  of 
Intent  published  June  30,  1997  (Federal 
Register:  Volume  62,  Number  125,  Pages 
35145-351460),  and  in  the  Notice  of 
Intent  published  July  23, 1997  (Federal 
Register:  Volume  62,  Number  141,  Page 
39498). 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  25,  1999. 
ADDRESSES:  Send  written  comments  to; 
Finger  Mountain  Planning  Team,  Sitka 
Ranger  District,  204  Siginaka  Way, 
Sitka,  AK  99835. 
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FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Winn,  Team  Leader,  or  Bill  Lorenz, 
Planning  Group  Leader,  Sitka  Ranger 
District,  204  Siginaka  Way,  Sitka,  AK 
99835,  phone  (907)  747-6671,  fax  (907) 
747-4331,  email  Iwinn/rlO — 
chatham@fed.us,  or  blorenz/rlO — 
chatham@fs.  fed.  us. 

SUPPLEMENTARY  INFORMATION:  The  new 
proposed  action  for  the  Finger  Moimtain 
Timber  Sale(s)  project  includes  the 
following:  (1)  Timber  harvest  and 
subsequent  regeneration  on 
approximately  936  acres  of  forested  land 
resulting  in  the  production  of 
approximately  21.4  million  board  feet  of 
sawlog  and  utility  timber;  (2) 
construction  of  approximately  9.8  miles 
of  permanent  road,  10.9  miles  of 
temporary  road,  and  reconstruction  of 
approximately  13.4  miles  of  existing 
road;  (3)  construction  of  one  new  log 
transfer  facility  and  reconstruction  of 
one  existing  log  transfer  facility.  This 
proposed  action  is  one  alternative  for 
meeting  the  purpose  and  need  for  the 
project. 

The  Finger  Mountain  project  area  is 
now  expected  to  provide  between  10 
and  25  million  board  feet  of  timber  to  - 
the  timber  industry  in  one  or  more 
timber  sales.  The  actual  range  of 
alternatives  considered  in  the 
Environmental  Impact  Statement  will  be 
determined  during  analysis. 

The  purpose  and  need  for  the  Finger 
Mouptain  project  consist  of  the 
following  four  items:  (1)  To  implement 
the  direction  contained  in  the  Modified 
1997  TongassTJational  Forest  Land  and 
Resource  Management  Plan  and  the 
1999  Record  of  Decision,  including 
goals,  objectives,  management 
prescriptions,  and  standards  and 
guidelines;  (2)  to  maintain  wood 
production  from  suitable  timber  lands, 
providing  a  continuous  supply  of  wood 
to  meet  societies  needs;  (3)  to  help 
provide  a  stable  supply  of  timber  from 
the  Tongass  National  Forest  which 
meets  existing  and  potential  market 
demand  and  is  consistent  with  sound 
multiple  use  and  sustained  yield 
objectives;  and  (4)  to  help  meet  the 
desired  futiire  condition  of  the 
landscape  as  described  by  the  Modified 
1997  Forest  Plan. 

Public  Comment 

Federal,  State,  and  local  agencies,  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by, 
the  proposed  action  are  invited  to 
participate  in  the  scoping  process.  This 
process  will  determine  the  scope  and 
significant  issues  to  be  analyzed  in 
depth  in  the  Environmental  Impact 
Statement. 


Following  the  publication  of  this 
notice,  a  scoping  document  wiU  be 
mailed  to  interested  people  and 
organizations.  The  document  will 
briefly  describe  the  project  and  project 
area,  the  proposed  action,  and  will 
invite  public  comment. 

Following  scoping,  the 
interdisciplinary  planning  team  will 
review  comments  received  during  the 
scoping  period  to  determine  which 
issues  are  significant  and  within  the 
scope  of  this  project.  If  issues  are 
identified  that  were  not  previously 
noted,  the  team  will  develop 
alternatives  that  address  all  of  the 
significant  issues.  Significant  issues 
identified  to  date  include  potential 
effects  on  the  following:  (1)  Wildlife 
requiring  old-growth  forest  habitat,  (2) 
subsistence  opportimities,  (3)  scenic 
resources  and  recreation  experiences. 
(4)  marine  environment  fi-om  log 
transfer  facilities  and  logging  camps, 
and  (5)  economic  opportunities  for 
small-scale  timber  operators. 

If  no  additional  issues  are  identified, 
the  team  will  proceed  with  the  cxirrent 
alternative  development  already 
underway.  One  of  the  alternatives  will 
be  the  "No  Action"  alternative,  in 
which  no  additional  timber  harvest  or 
road  construction  is  proposed.  Other 
alternatives  will  consider  various  levels 
and  locations  of  timber  harvest  in 
response  to  issues  and  non-timber 
objectives.  The  team  will  then  prepare 
a  Draft  Environmental  Impact  Statement 
which  will  display  the  alternatives  and 
the  direct,  indirect,  and  cumulative 
effects  of  each  alternative. 

The  Draft  Environmental  Impact 
Statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency  by 
December,  1999.  The  comment  period 
on  the  Draft  Environmental  Impact 
Statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register.  In  addition  to 
commenting  on  the  proposed  action  and 
the  Draft  Environmental  Impact 
Statement  when  it  is  released,  agencies 
and  other  interested  persons  or  groups 
are  invited  to  write  to  or  speak  with 
Forest  Service  officials  at  any  time 
during  the  planning  process. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action  or  any 
other  alternatives,  comments  on  the 
Draft  Environmental  Impact  Statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  E)raft 
Environmental  Impact  Statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 


alternatives  formulated  and  discussed  in 
the  document.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  40 
CFR  1503.3,  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
imder  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trace 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without  the 
name  and  address. 

Decisions  To  Be  Made 

Fred  S.  Salinas,  Assistant  Forest 
Supervisor  of  the  Tongass  National 
Forest,  is  now  the  responsible  official 
and  will  decide  whether  or  not  to 
authorize  timber  harvest  within  the 
Finger  Mountain  project  area.  In 
addition,  if  timber  harvest  will  occur,  he 
will  determine  the  following:  (1) 
whether  the  design  of  the  timber  sale(s) 
is  consistent  with  meeting  resource 
protection  standards  and  guidelines  in 
the  Modified  1997  Forest  Plan  and  the 
1999  Record  of  Decision;  (2)  how  much 
timber  volimie  vdll  be  made  available 
and  what  are  the  effects  of  the  planned 
activities;  (3)  the  location  and  design  of 
the  timber  harvest  units,  log  transfer 
facilities,  and  road  system;  (4) 
mitigation  and  monitoring  required  for 
sound  resource  management;  (5) 
whether  there  is  a  significant  possibility 
of  a  significant  restriction  on 
subsistence  uses;  and  (6)  road 
management  objectives,  including 
closiires  for  resource  protection  and 
economics. 

The  Final  Environmental  Impact 
Statement  and  Record  of  Decision  is 
expected  to  be  released  by  June,  2000. 
The  Responsible  Official  will  make  a 
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decision  regarding  this  proposal  after 
considering  public  comments,  the 
environmental  consequences  displayed 
in  the  Final  Environmental  Impact 
Statement,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  supporting  reasons  will  be 
documented  in  the  Record  of  Decision. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies,  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by, 
the  proposed  action. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  Draft 
Environmental  Impact  Statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions:  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage, 
but  that  are  not  raised  until  after 
completion  of  the  Final  Environmental 
Impact  Statement  may  be  waived  or 
dismissed  by  the  courts;  Gty  ofAngoon 
V.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  {E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

Dated:  May  17, 1999. 
John  C.  Sherrod, 

Acting  Assistant  Forest  Supenrisor. 

[PR  Doc.  99-13404  Filed  5-25-99;  8:45  am) 

BRUNG  CODE  3410-11-H 


DEPARTMENT  OF  COMMERCE 

SubmiMion  for  0MB  R«vi«w; 
Commant  R«qu«st 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Industrial  Reports 
Program— Wave  m  (Mandatory). 


Fonn  Numbeiis):  MQ313T,  MA315D, 
MA327E.  MA333D,  MA333f,  MA333J, 
MA334P. 

Agency  Approval  Ntimber  0607- 
0476. 

Type  of  Request:  Revision  of  a 
currendy  approved  collection. 

Burden:  2,544  hours. 

Number  of  Respondents:  2,867. 

Avg  Hours  Per  Response:  42  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  a  series  of  monthly,  quarterly, 
and  annual  siuveys  as  part  of  its  Ciurent 
Industrial  Reports  (CIR)  program.  The 
CIR  surveys  deal  mainly  with  the 
quantity  and  value  of  shipments  of 
particular  products  and  occasionally 
with  data  on  production  and 
inventories;  unfilled  orders,  receipts, 
stocks  and  consimiption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover. 

The  information  collected  in  the  CIR 
program  provides  continuing  and  timely 
national  statistical  data  on 
manufacturing.  The  results  of  these 
surveys  are  used  extensively  by 
individual  firms,  trade  associations,  and 
market  analysts  in  planning  or 
recommending  marketing  and 
legislative  strategies. 

The  CIR  program  includes  both 
mandatory  and  voluntary  surveys. 
Typically,  surveys  conducted  monthly 
and  quarterly  are  voluntary  and  surveys 
conducted  annually  are  mandatory.  The 
frequency  of  collection  is  based  on  the 
cyclical  nature  of  production,  the  need 
for  frequent  trade  monitoring  in 
particular  industries,  and  the  use  of 
certain  production  data  in  Government 
economic  indicator  series.  In  some 
cases,  companies  reporting  in  the  more 
frequent  volimtary  siuveys  that  choose 
not  to  respond  are  subject  to  a  special 
annual  counterpart  survey  which  is 
mandatory.  Due  to  the  large  number  of 
surveys  in  the  CIR  program,  for 
clearance  purposes  we  group  the 
surveys  into  three  Waves,  llie 
mandatory  and  voluntary  surveys  in 
each  Wave  are  separately  submitted 
(with  the  exception  that  mandatory 
counterpart  surveys  are  included  in  the 
same  request  as  their  voluntary 
equivalents).  Thus,  a  total  of  six 
clearances  cover  all  of  the  siuveys  in  the 
CIR  program.  One  Wave  (two  separate 
clearance  requests)  is  submitted  for 
reclearance  each  year. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly  and  annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Tme  13  U.S.C, 
Sections  81, 182,  224,  and  225. 

OhfB  Desk  Ofpcer:  Linda  Hutton. 
(202) 395-7858. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  May  20.  1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[PR  Doc.  99-13313  Filed  5-25-99;  8:45  am] 

BttJJNG  CODE  3S1(M>7-P 


DEPARTMErfT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Industrial  Reports 
Program-T-Wave  IE  (Voluntary). 

Form  Numbeiis):  M336G,  MQ313D, 
MA333U. 

Agency  Approval  Number:  0607- 
0776. 

Type  of  Request:  Revision  of  a 
currendy  approved  collection. 

Burden:  699  hours. 

Number  of  Respondents:  342. 

Avg  Hours  Per  Response:  31  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  a  series  of  monthly,  quarterly, 
and  annual  surveys  as  part  of  its  Current 
Industrial  Reports  (CIR)  program.  The 
CIR  surveys  deal  mainly  with  the 
quantity  and  value  of  shipments  of 
particular  products  and  occasionally 
with  data  on  production  and 
inventories;  unfilled  orders,  receipts, 
stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover. 

The  information  collected  in  the  QR 
program  provides  continuing  and  timely 
national  statistical  data  on 
manu&cturing.  The  results  of  these 
surveys  are  used  extensively  by 
individual  firms,  trade  assc^ciations,  and 
market  analysts  in  planning  or 
recommending  marketing  and 
legislative  strategies. 
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The  CIR  program  includes  both 
mandatory  and  voluntary  surveys. 
Typically,  surveys  conducted  monthly 
and  quarterly  are  voluntary  and  surveys 
conducted  annually  are  mandatory.  The 
frequency  of  collection  is  based  on  the 
cyclical  nature  of  production,  the  need 
for  frequent  trade  monitoring  in 
particiilar  industries,  and  the  use  of 
certain  production  data  in  Government 
economic  indicator  series.  In  some 
cases,  companies  reporting  in  the  more 
frequent  volimtary  surveys  that  choose 
not  to  respond  are  subject  to  a  special 
annual  counterpart  survey  which  is 
mandatory.  Due  to  the  large  number  of 
surveys  in  the  CIR  program,  for 
clearance  purposes  we  group  the 
surveys  into  three  Waves.  The 
mandatory  and  voluntary  surveys  in 
each  Wave  are  separately  submitted 
(with  the  exception  that  mandatory 
counterpart  surveys  are  included  in  the 
same  request  as  their  voluntary 
equivalents).  Thus,  a  total  of  six 
clearances  cover  all  of  the  surveys  in  the 
CIR  program.  One  Wave  (two  separate 
clearance  requests)  is  submitted  for 
reclearance  each  year. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Monthly,  Quarterly, 
Annually. 

Respondent's  Obligation:  Voluntary 
(Annual  coimterparts  are  Mandatory). 

Legal  Authority:  Title  13  USC, 
Sections  182,  224,  225. 

OMB  Desk  Officer:  Linda  Hutton, 
(202) 395-7858. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  20,  1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-13314  Filed  5-25-99;  8:45  am] 

BNJJNO  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Minority  Business 
Development  Agency. 

Title:  Performance  Database  (formerly 
the  Business  Development  Report  (BDR) 
System),  Phoenix  (formerly  Automated 
Business  Enterprise  Locator  System 
(ABELS))  and  the  Opportimity  Database 
Systems. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  Formerly 
0640-0002. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  10,046  hoiirs  (46,  8,750  and 
1,250  hours  annually,  respectively). 

Number  of  Respondents:  40,046  (46, 
35,000  and  5,000,  respectively). 

Avg.  Hours  per  Response:  15  minutes. 

Needs  and  Uses:  The  purpose  of  the 
Performance,  Phoenix  and  Opportunity 
databases  is  to  provide  an  electronic 
system  for  (1)  entering  the 
accomplishments  (Performance)  of 
MBDA's  funded  organizations,  (2) 
entering  minority-owned  businesses 
doing  business  in  the  United  States 
(Phoenix),  and  matching  contract 
opportunities  with  eligible  minority 
companies  listed  in  the  Phoenix 
database  (Opportunity).  Specific  uses  of 
the  on-line  Performance  Database 
include: 

The  documentation  of  actual 
performance  accomplishments  of  each 
funded  organization  compared  with 
stated  goals  in  its  cooperative  agreement 
vnth  KffiDA.  The  Performance  database 
permits  tracking  of  each  funded 
organization's  goals  using  a  number  of 
general  and  specific  variables.  The 
flexibility  of  the  database  permits  new 
variables  to  be  added  as  needed. 

The  verification  of  the  summary 
performance  accomplishments  cited  in 
narrative  reports.  Based  on  the  results, 
performance  data  and  other  qualitative 
information  obtained  during  MBDA 
quarterly  monitoring  will  determine 
whether  a  specific  cooperative 
agreement  should  be  terminated  or  other 
actions  are  needed  to  improve 
performance. 

The  advantage  of  daily  tracking  of 
performance  is  that  it  will  enable 
managers  not  only  to  terminate  non- 
performing  funded  organizations  but, 
more  importantly,  to  address 
performance  problems  early  in  their 
development. 

Identifies  minority  business  clients 
receiving  Agency-sponsored  business 
development  services  in  the  form  of 


management  and  technical  assistance, 
the  kind  of  assistance  each  receives,  and 
the  impact  of  that  assistance  on  the 
growth  and  profitability  of  the  client 
firms. 

The  preparation  of  special  reports 
analyzing  program  activities  and 
services  by  business  types,  industry 
trends,  business  starts,  geographic 
profiles,  successful  capital  and 
marketing  opportunities,  and  other 
program  elements. 

The  system  permits  client 
identification  using  a  imique  computer- 
assigned  identifier  for  each  funded 
organization.  This  identification  is 
related  to  all  client  data  fields.  Number 
of  clients  assisted,  types  of  assistance, 
number  of  hours  of  assistance,  dollar 
amounts  of  loans,  bonds  and  contracts, 
as  well  as  a  number  of  other  variables 
are  available  for  analysis  on  each  client 
and  funded  organization. 

MBDA  requires  this  information  to 
monitor,  ev^uate,  and  plan  Agency 
programs  which  effectively  enhance  the 
development  of  the  minority  business 
sector. 

Using  information  collected,  MBDA 
prAduces  ad  hoc  and  recurring  reports 
on  its  funded  organizations,  client 
services  activities  and 
accomplishments.  Because  MBDA's 
major  funded  activity  is  client  service, 
the  reports  generated  are  a  primary 
agency  reporting  and  planning 
mechanism. 

The  data  collection  activity  is 
comprised  of  the  Time  Phased  Plan 
(TPP).  This  form,  included  in  the 
funded  organization's  proposal  in 
response  to  Agency  solicitation  in  the 
Federal  Register,  provides  the  Agency 
with  the  grantee's  actual 
accomplishments  at  the  end  of  each 
reporting  period.  MBDA  staff  enters  the 
grantee  goals  at  the  time  of  solicitation. 

The  purpose  of  this  collection  will  be 
to  establish  a  framework  for  assessing 
and  evaluating  projects'  performance. 

The  Phoenix  database  constitutes  the 
Minority  Business  Development 
Agency's  (MBDA)  listing  of  minority- 
owned  businesses  doing  business  in  the 
United  States.  The  Opportunity 
database  contains  public  and  private 
contract  and  other  opportimities.  The 
system  matches  contract  opportimities 
with  eligible  minority  companies  listed 
in  the  Phoenix  database.  The 
information  entered  in  the  Phoenix 
database  will  be  used  to  assist  minority 
enterprises  with  marketing  of  goods  and 
services. 

The  purpose  for  collecting  this 
information  is  to  enable  entities  with  an 
interest  in  contracting  with  a  minority 
firm  to  identify  potential  minority 
contractors  according  to  various  criteria. 
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MBDA  uses  the  Phoenix  database  in 
conjunction  with  the  Opportunity 
database  to  refer  listed  minority 
companies  contracts  and  other  business 
opportunities  via  E-mail  and  fax.  The 
Opportimity  database  matches  contract 
opportimities  with  eligible  minority 
companies  listed  in  the  Phoenix 
database.  Specific  information  on  the 
Opportunity  form,  such  as  "key  words" 
and  NAICS  codes,  are  compared  with 
like  information  contained  in  the 
Phoenix  database  of  minority 
companies.  When  a  match  is  made,  the 
eligible  minority  companies  will  be 
notified  of  any  contract  opportunity  and 
the  offeror  of  the  opportimity  will  be 
notified  of  any  eligible  minority 
companies.  These  systems  reside  on 
Y2K  (year  2000)  compliant  platforms 
coimected  to  the  service-provider 
network  via  the  Internet. 

Affective  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  Annually. 

Respondents  Obligation:  Required  for 
benefit. 

OMB  Desk  Officer:  David  Rostker 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  U.S.  Department  of 
Commerce,  Office  of  the  Chief 
Information  Officer,  Room  5300, 14th 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  Internet 
at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503  within  30  days  of  publication. 

Dated:  May  19, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Cffficer. 

(FR  Doc.  99-13315  Filed  5-25-99;  8:45  am] 

BILUNQ  CODE  3610-21-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Conmierce  (DOC) 
has  submitted  to  the  Office  of ' 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Adininistration  (BXA). 


Title:  Survey  of  U.S.  Chemical 
Industry  to  Regarding  Activities 
Involving  Chemicals  Identified  in 
Schedule  2  of  the  Chemical  Weapons 
Convention's  Annex  on  Chemicals. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  N/A. 

Type  oj  Request:  New  collection. 

Burden:  100  hours. 

Average  Time  Per  Response:  One 
hour. 

Number  of  Respondents:  100 
respondents. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  in  order  to 
assist  efforts  by  U.S.  government 
officials  to  ensiire  that  the  U.S.  is  and 
will  be  in  compliance  with  certain 
provisions  of  the  Chemical  Weapons 
Convention  (CWC)  Treaty.  This 
particular  survey  will  be  used  to  obtain 
data  fit)m  those  U.S.  facilities  that  are 
believed  to  be  engaged  in  the 
production,  processing,  or  use  of 
chemicals  Usted  in  Schedule  2  of  the 
Agreement.  It  wiU  be  used  to  determine 
which  of  these  facilities  can  be  expected 
to  have  a  Schedule  2  reporting  or 
inspection  obligation. 

Affected  Public:  Federal  government, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Voluntary. 

OhfB  Desk  Officer  David  Rostker 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14di  and  Constitution  Avenue, 
NW,  Washington,  D.C.  20230  (or  via 
Internet  at  L&igelmeddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  D.C. 
20230. 

Dated:  May  20, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer^  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-13316  Filed  5-25-99;  8:45  am] 

BIUMQ  CODE  JB10-3S-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Reviewr; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 


collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  National  Security  and  Critical 
Technology  Assessment  of  the  U.S. 
Industrial  Base. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  None. 

Type  ojnequest:  New  collection. 

Burden:  24,000  hours. 

Average  Time  Per  Response:  4  hours 
per  response. 

Number  of  Respondents:  6,000 
respondents. 

Needs  and  Uses:  Conmierce/BXA,  in 
coordination  with  other  government 
agencies  and  private  entities,  conduct 
assessments  of  U.S.  industries  deemed 
critical  to  our  national  security.  The 
information  gathered  is  needed  to  assess 
the  health  and  competitiveness  as  well 
as  the  needs  of  the  targeted  industry 
sector  in  order  to  maintain  a  strong  U.S. 
industrial  base. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
IXX:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230 
(or  via  Internet  at  LEngelmeddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  May  20. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  99-13391  Filed  5-25-99;  8:45  a.m.) 

BttJJNQ  CODE  361(KrT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  n*vlsw; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

^ency:  Bureau  of  Export 
I  Administration  (BXA). 
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Title:  Procedure  to  Initiate  an 
Investigation  under  the  Trade 
Expansion  Act  of  1962,  as  amended. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  None. 

Type  Of  Request:  New  collection. 

Burden:  8  hours. 

Average  Time  Per  Response:  4  hours 
per  response. 

Number  of  Respondents:  2 
respondents. 

Needs  and  Uses:  Conunerce/BXA, 
upon  request  shall  initiate  an 
investigation  to  determine  the  effects  of 
imports  of  certain  conmiodities  on  the 
national  security,  and  will  make  the 
findings  known  to  the  President  for 
possible  adjustments  to  imports  through 
tariffs.  The  findings  are  made  publicly 
available  and  are  reported  to  Congress. 
The  purpose  of  this  collection  is  to 
account  for  the  public  burden  associated 
with  submitting  such  a  request  from  any 
interested  party,  including  other 
government  departments  or  by  the 
Secretary  of  Commerce. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  for 
benefit. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DCX]  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-3272,  Department  of  Conmierce, 
Room  5327;  14th  and  Constitution 
Avenue,  NW;  Washington.  DC  20230  (or 
via  Intem'jt  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  May  20, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  9^-13392  Filed  5-25-99;  8:45  am) 
BHJJNQ  CODE  3610-JT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUowiug  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  End-User  Certificates  for  High 
Performance  Computers  to  the  People's 
Republic  of  China. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0112. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  75  hours. 

Average  Time  Per  Response:  15 
minutes  per  response. 

Number  of  Respondents:  300 
respondents. 

Needs  and  Uses:  U.S.  exporters  of 
high  performance  computers  to  the  PRC 
will  obtain  the  end-user  certificate  in 
each  transaction.  BXA  and  other  U.S. 
Government  employees  stationed  at  U.S. 
diplomatic  posts  will  use  the 
information  to  perform  post-shipment 
verifications  in  the  PRC  on  all  "high 
performance"  computers,  even  those 
shipped  under  a  "license  exception" 
category.  Subsequently,  BXA  will  use 
the  information  to  produce  the  annual 
report  to  Congress. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  May  20, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-13393  Filed  5-25-99;  8:45  am] 
BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

agency:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 


summary:  The  Environmental 
Technologies  Trade  Advisory 
Committee  will  hold  a  plenary  meeting 
from  9:30  a.m.  to  3:00  p.m.  on  Jime  15, 
1999.  The  ETTAC  was  created  on  May 
31, 1994,  to  advise  the  U.S.  government 
on  policies  and  programs  to  expand  U.S. 
exports  of  environmental  products  and 
services. 

DATE  AND  PLACE:  Jvme  15, 1999.  The 
meeting  will  take  place  in  Room  3407  of 
the  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  plenary  meeting  will  review  the 
objectives  and  agendas  of  its  five 
subcommittee  working  groups:  Market 
Access,  Trade  Impediments, 
Government  Resources,  Finance,  and 
Outreach.  There  will  also  be  a  guest 
speaker  and  the  group  will  work  on 
creating  its  agenda  for  the  next  year. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jane 
Siegel,  Department  of  Commerce,  Office 
of  Environmental  Technologies  Exports. 
Phone:  202-482-5225. 

Dated:  May  19, 1999. 

E.  Sage  Chandler, 

Office  of  Environmental  Technologies 
Exports. 

(FR  Doc.  9»-13418  Filed  5-25-99;  8:45  am] 

BILLING  CODE  3510-OR-U 


DEPARTMENT  OF  COMMERCE 

National  institute  of  StarKtards  and 
Technology 

Notice  of  Government  Owned 
Inventions  Available  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology  Commerce. 
SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  inventions  are  available 
for  licensing  in  accordance  with  35 
U.S.C.  207  and  37  CFR  Part  404  to 
achieve  expeditious  commercialization 
of  results  of  Federally  funded  research 
and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  oh 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
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SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  conunercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  96-012US. 

Title:  A  Device  for  Spatially-Resolved, 
High-Sensitivity  Measurement  of 
Optical  Absorption  Based  on  Intra- 
Cavity  Total  Reflection. 

Abstract:  This  device  permits  the 
sensitive  measurement  of  the  optical 
absorption  of  matter  in  any  state  with 
di&action-limited  spatial  resolution 
using  total  internal  reflection  within  a 
high-Q  (high-quality,  low-loss)  optical 
cavity.  Its  use  provides  qualitative  and 
quantitative  analysis  of  material 
composition  and  rates  of  chemical 
reactions.  The  device  is  especially  well 
suited  for  thin  film  diagnostics. 

NIST  Docket  Number:  96-025CIP. 

Title:  hitra-Cavity  Total  Reflection  For 
High  Sensitivity  Measurement  Of 
Optical  Properties. 

Abstract:  An  optical  cavity  resonator 
device  is  provided  for  conducting 
sensitive  measurement  of  optical 
absorption  by  matter  in  any  state  with 
diffiraction-limited  spatial  resolution 
through  utilization  of  total  internal 
reflection  within  a  high-Q  (high  quality, 
low  loss)  optical  cavity.  Intracavity  total 
reflection  generates  an  evanescent  wave 
that  decays  exponentially  in  space  at  a 
point  external  to  the  cavity,  thereby 
providing  a  localized  region  where 
absorbing  materials  can  be  sensitively 
probed  through  alteration  of  the  Q-factor 
of  the  otherwise  isolated  cavity.  When 
a  laser  pulse  is  injected  into  the  cavity 
and  passes  through  the  evanescent  state, 
an  amplitude  loss  resiUting  from 
absorption  is  incurred  that  reduces  the 
lifetime  of  the  pulse  in  the  cavity.  By 
monitoring  the  decay  of  the  injected 
pulse,  the  absorption  coefficient  of 
manner  within  die  evanescent  wave 
region  is  accurately  obtained  from  the 
decay  time  measurement. 

NIST  Docket  Number:  97-O40US. 

Title:  Superconducting  Transition- 
Edge  Sensor  with  Weak  Links. 

Abstmct:The  invention  comprises  the 
use  of  one  or  more  locaHzed  weak-link 
structures,  and  damping  on  the 
electrical  bias  circuit,  to  improve  the 
performance  of  superconducting 
transition-edge  sensors  (TES).  the  weak 
links  generally  comprise  an  area  or  areas 
having  a  reduction  in  cross-sectional 
geometry  in  an  otherwise  uniform 
bilayer  TES  applied  to  a  substrate.  The 
weak  links  control  the  dissipation  of 
power  in  the  sensor,  making  it  quieter 
and  making  its  electrical  response 


smoother  and  less  hysteretic.  The  TES 

response  is  also  made  smoother  by 

implementing  a  damping  circuit  on  the 

electrical  output  of  the  TES. 

Raymond  G.  Kammer, 

Director. 

(FR  Doc.  99-13426  Filed  5-25-99;  8:45  am) 

BHXING  CODE  3610-13-M 


DEPARTMENT  OF  COMMERCE 

National  Inatftuta  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Computer  System  Security  and  Privacy 
Advisory  Board 

agency:  National  Institute  of  Standards 
and  Technology. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  Tuesday, 
June  8, 1999,  Wednesday,  June  9, 1999, 
from  9:00  a.m.  to  5:00  p.m.  and 
Thursday,  June  10, 1999,  from  9:00  a.m. 
to  2:00  p.m.  The  Advisory  Board  was 
QstabUshed  by  the  Computer  Security 
Act  of  1987  (P.L.  100-235)  to  advise  the 
Secretary  of  Commerce  and  the  Director 
of  NIST  on  seciuity  and  privacy  issues 
pertaining  to  federal  computer  systems. 
All  sessions  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on  June 
8-9, 1999,  from  9:00  a.m.  to  5:00  p.m. 
and  on  June  10, 1999,  irom  9:00  a.m. 
until  2:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD, 
NIST  North  building,  820  West 
Diamond  Avenue,  Room  618. 

Agenda 

— Welcome  and  Overview 
— Issues  Update  and  Briefings 
— ^National  Plan  for  Protecting  the 

Infrastructure 
— Online  Privacy  and  Privacy 

Preferences  Project  (P3P) 
— OMB/OIRA  Brief 
— CIO  Security  Committee  Brief 
— NIST  Computer  Security  Updates 
— GITS  Seciuity  Committee  Brief 
— Pending  Business/Discussion 
— ^Public  Participation 
— Agenda  Development  for  September 

1999  Meeting 
— Wrap-Up 

Public  Participation 

The  Board  agenda  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  and 


questions  from  the  public.  Each  speaker 
will  be  limited  to  five  minutes. 
Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  CSSPAB  Secretariat, 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
June  7, 1999.  Approximately  15  seats 
will  be  available  for  the  pubhc  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Roback,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8930.  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-3696. 

Dated:  May  17, 1999.  « 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  9»-13337  Filed  5-25-99;  8:45  am] 

MLUNGCOOE  3S10-CN-II 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Navy 

itfeetlng  of  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 

summary:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on  Optimized 
Surface  Ship  Manning  will  meet  in  an 
Executive  Session  to  review  and  assess 
the  impact  of  previous  studies  to 
optimize  surface  ship  manning, 
personnel  effectiveness,  life  quality,  and 
review  the  status  of  current  Department 
of  the  Navy  (DON)  programs  and  plans; 
and  identify  technology  opportunities 
and  policy  implications  for  increasing 
the  effectiveness  of  ship's  personnel 
without  sacrificing  readiness  or  mission 
capability.  The  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
Friday,  May  28, 1999,  trom  1  p.m.to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jorge  Scientific  Corporation,  1225 
Jefferson  Davis  Highway,  6th  Floor, 
Suite  600,  Cryst€d  Gateway  Two, 
Arlington,  Virginia. 
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FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660,  telephone  number:  (703) 
696-6769. 

Authority:  5  U.S.C.  App.  2. 
Dated:  May  11. 1999. 
Saiindra  K.  Melancdn, 

Paialegal  Specialist,  Office  of  the  fudge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-13298  Filed  5-25-99;  8:45  am] 
■MJJNG  C006  S«10-FF-P 


DEPARTMENT  OF  EDUCATION 

Notic*  of  PropoMd  Infomiation 
Collection  ReqiMtts 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed*  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  OfBce 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  infomt^tion 
collection  requests  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  June  2, 1999. 
AOORESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.  ,  Room 
5624.  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  SheTTill@ed.gov,  or 
shoxdd  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPtEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  &equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  biu-den  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  20, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Safe  and  E>rug-free  Schools  and 
Communities — Alcohol  and  Other  Drug 
Prevention  Models  on  College 
Campuses  Grant  Competition. 

Abstract:  This  program  identifies  and 
disseminates  information  about 
innovative  and  effective  alcohol  and 
other  drug  prevention  programs  at 
institutions  of  higher  education. 


Additional  Information:  The 
expedited  collection  of  this  information 
is  essential  to  the  mission  of  the 
Department  to  support  the  identification 
and  dissemination  of  effective 
approaches  to  creating  safe  and  drug- 
free  learning  environments  at 
institutions  of  higher  education.  The 
reauthorization  of  the  Higher  Education 
Act  (HEA),  Section  120(f)  establishes  a 
national  recognition  awards  program  to 
identify  ten  innovative  and  effective 
alcohol  and  drug  abuse  prevention 
programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  50. 
Burden  Hours:  1,600. 

(FR  Doc.  99-13300  Filed  5-25-99;  8:45  am] 

BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  25, 
1999. 

AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill@ed.gov.  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiinity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piirpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Simmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. ' 

Dated:  May  20, 1999. 
William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision. 

Title:  Federal  PLUS  Loan  Program 
Application  Docimients. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  ana  Recordkeeping  Burden: 
Responses:  lOO.OdO. 
Burden  Hours:  50,000. 

Abstmct:  This  application  form  and 
promissory  note  is  the  means  by  which 
a  parent  borrower  applies  for  a  Federal 
PLUS  Loan  and  promises  to  repay  the 
loan,  and  a  school,  lender,  and  guaranty 
agency  certffies  the  parent  borrower's 
eligibility  to  receive  a  PLUS  loan. 

Office  of  Student  Financial  Assistance 
Programs 

-  TVpe  o/'fleWew:  New. 

Title:  Student  Aid  Internet  Gateway 
(SAIG)  Enrollment  Document. 

Frequency:  On  occasion. 

Reporting  and  Recordkeeping  Ham- 
Burden: 


Responses:  8,870. 

Burden  Hours:  2,925. 
Abstract:  The  Student  Aid  Internet 
Gateway  (SAIG)  Enrollment  Docmnent 
will  be  used  by  postsecondary 
institutions,  third-party,  software 
providers,  lenders,  guaranty  agencies, 
and  state  scholarship  programs.  This 
will  allow  participants  to  have 
electronic  access,  to  receive  and 
transmit,  view  and  update  student 
financial  aid  data.  The  Department  will' 
use  this  information  on  the  enrollment 
form  to  assign  customers  a  Student  Aid 
Internet  Gateway  ID  and  associate  Titie 
rv  services  selected  by  the  customer. 

(PR  Doc.  99-13299  Filed  5-25-99;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
EducationsI  Excelience  for  Hispanic 
Americans;  Meeting 

AGENCY:  President's  Advisory 

Commission  on  Educational  Excellent 

for  Hispanic  Americans,  Department  of 

Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  fourth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission).  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  in 
order  to  notify  the  public  of  their 
opportimity  to  attend. 
DATES  AND  TIMES:  Thursday,  Jime  3, 
1999,  1  p.m.-5  p.m.  (est). 
ADDRESSES:  Ford  Foundation,  320  East 
43rd  Sti-eet,  lltii  Floor,  New  York.  NY 
10017. 

FOR  MORE  INFORMATION  CONTACT:  Luis 
Rosero,  Director  of  Communications,  at 
202-401-8459  (telephone),  202-401- 
8377  (FAX),  luis_rosero@ed.gov  (e- 
mail)  or  mail:  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
Room  5E110;  Washington,  DC  20202- 
3601. 

SUMMARY  information:  The  Commission 
was  established  under  Executive  Order 
12900  (February  22, 1994)  to  provide 
the  President  and  the  Secretary  of 
Education  with  advice  on  (1)  the 
progress  of  Hispanic  Americans  toward 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (2)  the  development, 
monitoring,  and  coordination  of  Federal 
efforts  to  promote  high-quality 
education  for  Hispanic  Americans;  (3) 
ways  to  increase.  State,  county,  private 


sector  and  community  involvement  in-^ 

improving  education;  and  (4)  ways  to 
expand  and  compliment  Federal 
education  initiatives. 

At  the  June  3rd  meeting,  the 
Commission  will  discuss  assessment, 
Hispanic  Serving  Institutions  (HSIs), 
and  the  work  of  the  White  House 
Initiative  in  implementing  the 
recommendations  made  by  the 
Commission.  Specifically,  the 
Commission  Assessment  Committee 
will  present  its  plan  to  analyze  and 
evaluate  state  data  and  policies  related 
to  assessment  of  English  Language 
Learners  (ELL)  and  issue  a  report  card 
to  the  nation  on  the  appropriateness  and 
accuracy  of  the  assessment  of  ELL  and 
accountability  for  their  learning. 

The  Commission  will  also  address 
Hispanic  Serving  Institutions  (HSIs)  and 
the  ongoing  efforts  by  the  White  House 
Initiative  to  raise  the  nation's  level  of 
awareness  about  the  role  and  capacity  of 
HSIs  to  educate  the  Latino  commiinity. 
Joining  the  Commission  to  discuss  HSIs 
will  be  Ricardo  Fernandez,  President, 
Lehman  College. 

Commissioners  will  participate  in  the 
White  House  Initiative  conference 
Excelencia  en  Educacion:  The  Role  of 
Parents  in  the  Education  of  Their 
children.  The  conference  takes  place  on 
June  4-5  in  New  York  Qty  on  the 
campus  of  City  College  of  New  York. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  White  House  Initiative, 
U.S.  Department  of  Education,  400 
Maryland  Ave.,  SW  Room  5E110. 
Washington,  DC  20202  from  9:00  a.m.  to 
5:00  p.m.  (est). 

Dated:  May  18, 1999. 
G.  Mario  Moreno, 

Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 
[PR  Doc.  99-13209  Filed  5-24-99;  8:45  am] 

BtLUNG  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-210] 

Application  To  Export  Electric  Energy; 
PP&L  EnergyPlus  Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 

summary:  PP&L  EnergyPlus  Company 
(PP&L  EnergyPlus)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
piirsuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  25, 1999. 
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ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  May  4, 1999,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
PP&L  EnergyPlus  to  transmit  electric 
energy  bom  the  United  States  to 
Canada.  PP&L  EnergyPlus,  a 
Pennsylvania  limited  liability  company, 
is  a  power  marketer  that  does  not  own 
or  control  any  electric  generation  or 
transmission  facilities  nor  does  it  have 
any  franchised  service  territory  in  the 
United  States. 

PP&L  EnergyPlus  proposes  to  arrange 
for  the  delivery  of  electric  energy  to 
Canada  over  the  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens 
Utilities,  Detroit  Edison  Company, 
Eastern  Maine  Electric  Cooperative, 
Joint  Owners  of  the  Highgate  Project, 
Maine  Electric  Power  Company,  Maine 
Public  Service  Company,  Minnesota 
Power  &  Light,  Inc.,  Minnkota  Power 
Cooperative,  New  York  Power 
Authority.  Niagara  Mohawk  Power 
Corporation,  Northern  States  Power,  and 
Vermont  Electric  Transmission 
Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  PP&L  EnergyPlus,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 


Comments  on  the  PP&L  EnergyPlus 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-210.  Additional  copies  are  to 
be  filed  directly  with  Jesse  A.  Dillion, 
Esq.  Senior  Counsel,  PP&L,  Inc.,  Two 
North  Ninth  Street,  Allentown,  PA 
18101,  and  John  F.  Cotter,  Sr.  Vice 
President — Marketing,  PP&L  EnergyPlus 
Co.,  Two  North  Ninth  Street,  Allentown, 
PA  18101,  and  Douglas  H.  Rosenberg, 
Esq.,  Preston  Gates  &  Ellis  LLP,  5000 
Columbia  Center,  701  Fifth  Avenue,    . 
Seattle,  WA  98104-7078. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  irom  the  options 
menus. 

Issued  in  Washington,  D.C.,  on  May  20, 
1999. 

Anthony  J.  Come, 

Manager.  Electric  Power  Regulation,  Office 
ofCoalS- Power  Int/Ex,  Office  of  Coal  6- 
Power  Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  99-13395  Filed  5-25-99;  8:45  am] 
BILLING  CODE  64S0-01-i> 


Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(502)441-6804. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  ENERGY 

Paducah  Gaseous  Diffusion  Plant  Site 
Specific  Advisory  Board 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Paducah  Gaseous 

Diffusion  Plant.  The  Federal  Advisory 

Committee  Act  (Pub.  L.  92-463,  86  Stat. 

770)  requires  that  public  notice  of  these 

meetings  be  annoimced  in  the  Federal 

Register. 

DATES:  Thursday,  June  17, 1999:  5:30 

p.m.-8:30  p.m. 

ADDRESSES:  Paducah  Information  Age 

Park  Resoiuce  Center,  2000  McCracken 

Boulevard,  Paducah,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

D.  Sheppard,  Site  Specific  Advisory 

Board  Coordinator,  Department  of 


Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration  and  waste  management 
activities. 

Tentative  Agenda 

5:30  p.m. — Call  to  order/Discussion 
6:00  p.m. — Approve  Meeting  Minutes 
6:05  p.m. — Public  Comment/Questions 
6:30  p.m. — ^Presentations 
7:15  p.m. — Sub  Committee  Reports 
8:15  p.m. — ^Administrative  Issues 
8:30  p.m. — ^Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  John  D.  Sheppard 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  . 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximimi  of  5  minutes  to 
present  their  comments  as  the  first  item 
of  the  meeting  agenda. 

Minutes 

The  minutes  of  this  meeting  vdll  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  175 
Freedom  Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  thru  Friday  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410.  MS-103, 
Paducah,  Kentucky  42001  or  by  calling 
him  at  (502)  441-6804. 
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Issued  at  Washington,  DC  on  May  20. 1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-13398  Filed  5-25-99;  8:45  amj 

BILUNQ  CODE  64S(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP96-21 3-010] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Amendment 

May  20. 1999. 

Take  notice  that  on  May  14, 1999, 
Coltimbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax.  Virginia  22033,  filed  in  Docket 
No.  CP96-213-010  an  abbreviated 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  as  amended,  to 
amend  its  certificates  previously  issued 
by  the  Commission  in  an  "Order 
Denying  Rehearing  and  Issuing 
Certificates"  on  May  14, 1997  and  in 
amendment  orders  "Order  Amending 
Certificate"  on  November  25, 1997,  Jime 
30, 1998  and  April  2,- 1999  in  Docket 
Nos.  CP96-213-000.  et  al.,  Columbia's 
Market  Expansion  Project  (MEP)  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
(please  call  (202)  208-0400  for 
assistance). 

By  this  amendment,  Columbia 
proposes  to  further  amend  its 
authorization  to  modify  certain 
authorized  projects  in  its  Coco  and 
Crawford  Storage  Fields,  located  in 
Kanawha  County,  West  Virginia  and 
Hocking  County,  Ohio  respectively.  The 
proposed  modifications  will  not  impact 
any  other  key  project  items  or  system 
capacities  for  MEP  services  and  wilfnot 
increase  previous  total  MEP  estimated 
costs. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  Jime 
10, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  wilf 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding,  or  to 
participate  as  a  party  in  any  hearing 
therein,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiiral  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wiH^  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate 
and  abandonment  are  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boei^gers, 
Secretary. 
[FR  Doc.  99-13357  Filed  5-25-99;  8:45  am] 

BHJJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-209-005] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Report 

May  20,  1999. 

Take  notice  that  on  May  17. 1999, 
Koch  Gateway  Pipeline  Company 


(Koch)  tendered  for  filing  a  report 
identifying  the  amount  of  the  refunds 
received  and  the  dates  on  which 
repayments  were  made  as  directed  by 
FERC  in  Docket  No.  RP96-209-004. 

In  accordance  with  Section  154.502  of 
the  Commission's  Regulations,  copies  of 
this  filing  have  been  served  upon  all 
parties  on  the  official  service  list  created 
by  the  Secretary  in  this  proceeding  and 
Koch's  customers,  state  commissions 
and  other  interested  parties.  In  addition, 
copies  of  the  instant  filing  are  available 
during  regular  business  hours  for  public 
inspection  in  Koch's  offices,  in  Houston, 
Texas. 

Any  person  desiring  to  protest  this 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  99-13367  Filed  5-25-99;  8:45  am) 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MG99-20-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Filing 

May  20, 1999. 

Take  notice  that  on  May  13. 1999. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  filed  revised  standards 
of  conduct  under  Order  Nos.  497  et 
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seq..'  Order  Nos.  566  et  seq.^  and  Order      DEPARTMENT  OF  ENERGY 


No.  599.3 

National  Fuel  states  that  it  has  served 
copies  of  its  filing  on  affected  customers 
and  interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  Jime  4, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera, 
Secretary. 
[PR  Doc.  9»-13360  Filed  5-25-99;  8:45  am) 

BILUNQ  CODE  6717-01-11 


« Order  No.  497.  53  FR  22139  (June  14, 1988), 
FERC  Stats,  h.  Regs.  1986-1990  1  30.820  (1988): 
Order  No.  497-A,  orrfer  on  rehearing,  54  FR  52781 
(December  22, 1989).  FERC  Stats.  &  Regs.  1986- 
1990  1  30.868  (1989);  Order  No.  497-B,  order 
extending  sunset  date,  55  FR  53291  (December  28, 
1990),  FERC  Stats.  &  Regs.  1986-1990 1 30.908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2. 1992),  FERC  Stats.  &  Regs. 
1991-1996  1 30,934  (1991)  rehearing  denied,  57  FR 
5815  (February  18,  1992),  58  FERC  161,139  (1992); 
Tenneco  Gas  v.  FERC  (af&rmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14,*1992), 
FERC  StaU.  &  Regs.  1991-1996 1 30,958  (December 
4,  1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
FERC  SlaU.  k  Regs.  1991-1996  1 30.987  (December 
23, 1993);  Order  No.  497-F,  orrfer  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1,  1994),  66  FERC  161,347  (March  24,  1994); 
and  Order  No.  497-G,  order  extending  sunset  date. 
59  FR  32884  (June  27, 1994),  FERC  Stats,  ft  Regs. 
1991-1996 1 30,996  (June  17, 1994). 

>  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  FERC  Stats,  ft  Regs.  1991-1996 1 30,997 
(June  17, 1994);  Order  No.  566-A,  order  on 
rehearing.  59  FR  52896  (October  20, 1994),  69  FERC 
161,044  (October  14, 1994);  Order  No.  566-B,  order 
on  rehearing,  59  FR  65707,  (December  21, 1994),  69 
FERC  1 61,334  (December  14.  1994). 

'  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet,  Order  No.  599, 
63  FR  43075  (August  12, 1998),  FERC  Stats.  &  Regs. 
1 31,064  Uuly  30, 1998). 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-305-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Petition  for  Limited  Waiver  of 
Tariff  Provisions 

May  20, 1999. 

Take  notice  that  on  May  14, 1999, 
Northern  Border  Pipeline  Company 
(Northern  Border)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  a  limited  waiver  of 
Northern  Border's  FERC  Gas  Tariff,  to 
the  extent  necessary,  to  allow  Northern 
Border  to  suspend  certain  Shipper 
Deficiency  or  Overpayment  and  Utility 
Interest  Adjustment  provisions. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  RegiUations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-13368  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-523-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Autttorizatlon 

May  20, 1999. 

Take  notice  that  on  May  14, 1999, 
Reliant  Energy  Gas  Transmission 


Company  (Applicant),  formerly  NorAm 
Gas  Transmission  Company,  1111 
Louisiana  Street,  Houston,  Texas 
77002-5231,  filed  in  Docket  No.  CP99- 
523-000  a  request  pursuant  to  Sections 
157.205, 157,211  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  approval  to 
abandon,  construct  and  operate  certain 
facilities  in  Louisiana,  under 
Applicant's  blanket  certificate  issued  in 
Docket  Nos.  CP82-384-000  and  CP82- 
384-001,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  specifically  proposes  to 
abandon  3,219  feet  of  Line  FM-52  in 
Bossier  Parish.  Louisiana  from  station 
number  71+19  to  station  number  39+00. 
Applicant  further  proposes  to  sell  and 
transfer  this  segment  of  Line  at  net  book 
value  to  Reliant  Energy  Arkla  (Arkla),  a 
division  of  Reliant  Energy  Incorporated. 
Arkla  will  operate  this  segment  of  Line 
as  part  of  its  low-pressure  distribution 
system. 

Applicant  also  proposes  to  relocate  an 
existing  four-inch  meter  station  from 
station  number  71+19  to  station  number 
39+00,  install  a  two-inch  regulator,  and 
150  feet  of  six-inch  pipe  to  continue 
service  to  Arkla.  Applicant's 
construction  and  relocation  costs  are 
estimated  to  be  $42,285,  which  will  be 
paid  for  by  Applicant. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-13358  Filed  5-25-99;  8:45  am] 
BIUJNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-30-001] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Ctumges  in  FERC  Gas  Tariff 

May  20. 1999. 

Take  notice  that  on  May  13, 1999, 
Reliant  Energy  Gas  Transmission 
Company  (REGT),  formerly  NorAm  Gas 
Transmission  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  be 
effective  June  6, 1999: 

Title  Page 

REGT  states  that  the  purpose  of  this 
supplemental  filing  is  to  reflect 
cancellation  and  supersession  of  its 
FERC  Gas  Tariff,  Fourth  revised  Volume 
No.  1. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boei^ers, 
Secretary. 
(PR  Doc.  99-13359  Filed  5-25-99;  8:45  am] 

BaUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-217-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Corporate  Name 
Change 

May  20, 199». 

"Take  notice  that  on  February  12, 1999, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  in 
the  above-captioned  docket  a  notice 
concerning  a  change  in  its  corporate 
name  and  a  motion  piusuant  to  the 


Natural  Gas  Act  and  Ride  212  of  the 
Commission's  Rule  and  Regulations  to 
substitute  the  name  of  REGT  for  NorAm 
on  all  proceedings  before  the 
Commission.  It  is  stated  that  REGT's 
four  local  distribution  companies, 
formerly  known  as  Houston  Lighting  & 
Power  Company,  Arkla,  Entex  and 
Minneqasco,  will  now  be  doing  business 
imder  the  names  of  Reliant  Energy — 
HL&P,  Reliant  Energy— Arkla,  Reliant 
Energy— Entex,  and  Reliant  Energy- 
Minnegasco. 

A  copy  of  the  filing  is  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room.  The  filing  may  be  viewed  On  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boei<gers, 
Secretary. 
[FR  Doc.  99-13361  Filed  5-25-99;  8:45  am) 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  RP9ft-200-038] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  proposed 
Changes  in  FERC  Gas  Tariff 

May  20. 1999. 

Take  notice  that  on  May  14, 1999, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volimie  No.  1,  the  following 
revised  tariff  sheet  to  be  effective  May 
15, 1999: 

Original  Sheet  No.  7P 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  Qiust  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  99-13366  Filed  5-25-99;  8:45  am] 

BHJJNG  COOE  •717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER99-21 57-000,  ER9B-2160- 
000.  ER99-2161-000,  ER99-2162-000, 
ER99-2168-000.  ER9»-2181-000,  ER9»- 
2196-000,  ER9»-2287-000,  ER99-232»-000] 
(Not  consolidated) 

Notice  of  Issuance  of  Order 

May  18. 1999. 

Rocky  Road  Power,  LLC,  Astoria  Power 
LLC.  Arthur  Kill  Power  LLC.  Huntley  Power 
LLC.  Dunkirk  Power  LLC.  SIGCORP  Energy 
Services.  LLC.  Otter  Tail  Power  Company. 
Black  Hills  Corporation.  South  Eastern 
Electric  Development  Corporation. 

Rocky  Road  Power,  LLC,  Astoria 
Power  LLC,  Arthur  Hill  Power  LLC, 
Huntley  Power  LLC,  Dunkirk  Power 
LLC,  SIGCORP  Energy  Services,  LLC, 
Otter  Tail  Power  Company,  Black  Hills 
Corporation,  and  South  Eastern  Electric 
Development  Corporation  (hereafter, 
"the  Applicants")  filed  with  the 
Commission  rate  schedules  in  the 
above-captioned  proceedings, 
respectively,  under  which  the 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market -based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particidar,  certain  of  the  Applicants  may 
also  have  requested  in  their  respective 
applications  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  the 
Applicants.  On  May  12,  1999,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  May  12, 1999, 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Withm  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
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in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  indorser, 
surety  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  Jime  12, 
1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-13372  Filed  5-25-99;  8:45  am] 
BIUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP99-30&-OOp] 

Trunlcline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  20, 1999. 

Take  notice  that  on  May  14, 1999, 
Tnmkline  Gas  Company  (Tnmkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
June  14, 1999: 

First  Revised  Sheet  No.  331M 
Original  Sheet  No.  331M.01 

Tnmkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  section  154.204  of  the 
Commission's  Regulations,  is  to  modify 
Tnmkline's  pro  forma  service  agreement 
for  Flexible  Field  Zone  Rate  Schedule 
FFZ  to  provide  for  specific  types  of 
discounts  that  Tnmkline  may  agree  to 
enter  into  with  its  shippers. 


Tnmkline  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hoiirs  at 
Tnmkline's  office  at  5400  Westheimer 
Coiul,  Houston,  Texas  77056-5310.  In 
addition,  copies  of  this  filing  are  being 
served  on  all  affected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, . 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-13369  Filed  5-25-99;  8:45  am] 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-307-000] 

Trunkline  LNG  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  20,  1999. 

Take  notice  that  on  May  14, 1999, 
Trunkline  LNG  Company  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A, 
the  following  tariff  sheets  to  be  effective 
June  14, 1999: 

First  Revised  Sheet  No.  151 
Original  Sheet  No.  151 A 
First  Revised  Sheet  No.  156 
Original  Sheet  No.  156A 

TLNG  states  that  the  purpose  of  this 
filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  modify 
TLNG's  pro  forma  service  agreements 
for  Firm  Terminal  Service  under  Rate 
Schedules  FTS  and  Intemiptible 
Terminal  Service  imder  Rate  Schedule 
ITS  to  provide  for  specific  types  of 


discoimts  that  TLNG  may  agree  to  enter 
into  with  its  shippers. 

TLNG  states  that  a  copy  of  this  filing 
is  available  for  public  inspection  during 
regular  business  hours  at  TLNG's  office 
at  5400  Westheimer  Court,  Houston, 
Texas  77056-5310.  In  addition,  copies 
of  this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pstfty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
SScretary. 
[FR  Doc.  99-13370  Filed  5-25-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-143-000,  et  al.] 

Front  Range  Energy  Associates, 
LLC,  et  al.  Electric  Rate  and 
Corporate  Regulation  Rlings 

May  18,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Front  Range  Energy  Associates, 
L.L.C. 

[Docket  No.  EG99-143-000] 

Take  notice  that  on  May  7, 1999, 
Front  Range  Energy  Associates,  L.L.C., 
1225  17th  Street,  Suite  600,  Denver, 
Colorado  80202,  filed  vwth  the  Federal 
Energy  RegiUatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
Regulations. 

Front  Range  is  a  Delaware  limited 
liability  company  owned  by  Quixx 
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Mountain  Holdings,  L.L.C.,  a  Delaware 
limited  liability  company,  and  FR 
Holdings,  L.L.C.,  a  Colorado  limited 
liability  company.  Front  Range  will 
initially  own  and  operate  a  natm^  gas- 
fired  simple  cycle  electric  energy 
generation  facility  located  on  a  site  in 
Fort  Lupton,  Colorado,  having  a  net 
design  power  output  of  approximately 
164  MW. 

Comment  date:  June  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Fibertek  Energy,  LLC 

[Docket  No.  EG99-148-O001 

Take  notice  that  on  May  14, 1999, 
Fibertek  Energy,  LLC  (Applicant),  with 
its  principal  office  at  56  Industrial 
Drive,  Syracuse,  New  York  13204,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for  • 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  part  365  of  the 
Commission's  r^ulations. 

Applicant  states  that  it  is  and  will  be 
engaged  in  owning  and  operating  the 
Fibertek  Energy,  LLC  project  consisting 
of  an  electric  generation  facility  located 
in  the  Village  of  Solvay,  New  York,  (the 
Eligible  Facility),  with  a  maximum  net 
generating  capacity  of  approximately  80 
megawatts,  and  related  transmission 
and  interconnection  facilities.  Electric 
energy  produced  by  the  Eligible  Facility 
is  sold  exclusively  at  wholesale. 

Comment  date:  May  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Barton  Villages,  Inc.,  Village  of 
Enosbtiig  Falls  Water  &  Light 
Department,  Village  of  Orleans,  and 
Village  of  Swanton,  Vermont  t.  Citizens 
Utilities  Company 

[Docket  No.  EL92-33-0061 

Take  notice  that  on  May  5, 1999, 
Citizens  Utilities  Company  (Citizens) 
tendered  for  filing  in  compliance  with 
the  Commission's  April  5, 1999  order  in 
the  above-referenced  proceeding, 
previously  unfiled  pre- 1983  agreements 
subject  to  the  Villages'  complaint. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Statoil  Energy  Trading,  Inc.;  Statoil 
Energy  Trading,  Inc.;  El  Paso  Power 
Services  Company,  Duke/Louis  Dreyfus, 
L.L.C.;  NP  Energy,  Inc.;  and  Duke 
Energy  Trading  and  Marketing,  L.L.C. 

[Docket  Nos.  ER94-964-022,  ER97-4381- 
002,  ER95-428-018.  ER96-108-017,  ER97- 
1315-010,  and  ER96-2921-0141 

Take  notice  that  on  May  3, 1999  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

5.  PS  Energy  Group,  Inc.;  Alliance 
Strategies;  Cinergy  Capital  &  Trading, 
Inc.;  DTE-Coenergy  L.L.C.;  EnerZ 
Corporation;  Enerserve,  L.C.;  CinCap 
IV,  LLC;  The  Montana  Power  Tradi^ 
and  Marketing  Company;  Amerada 
Hess  Corporation;  Enova  Energy,  Inc.; 
Mid-American  Power  LLC;  CinCap  V, 
LLC;  and  River  City  Energy,  Inc. 

[Docket  Nos.  ER95-266-017,  ER95-1381- 
012,  ER93-730-012.  ER97-3835-006,  ER96- 
3064-012,  ER96-182-014,  ER98-^21-006, 
ER97-399-010,  ER9 7-2 15 3-008,  ER96- 
2372-015,  ER96-1858-012,  ER98-4055-003, 
and  ER99-«23-001] 

Take  notice  that  on  May  4, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fiBd.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

6.  lEP  Power  Marketing,  LLC;  Energy 
Resource  Marketing  Inc.;  and  WPS 
Energy  Services,  Inc. 

[Docket  Nos.  ER95-802-016,  ER94-1580- 
018,  and  ER95-1088-024] 

Take  notice  that  on  May  10, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  ^d 
downloading  (call  202-208-2222  for 
assistance). 


7.  Hinson  Power  Coiiq>any;  British 
Columbia  Power  Exchange  Corporation; 
Fortistar  Power  Marketing  LLC; 
Cogentrix  Energy  Power  Marketing, 
Inc.;  Pacific  Energy  &  Development 
Corporation;  and  Strategic  Power 
Management,  Inc. 

[Docket  Nos.  ER95-1314-016,  ER97-4024- 

008,  ER98-3393-O02,  ER95-1739-015, 
ER98-1824-005,  and  ER9e-2591-0111 

Take  notice  that  on  May  6, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

8.  TransAlta  Energy  Marketing  Corp.; 
TransAlta  Energy  Marketing  (U.S.)  Inc.; 
and  Strategic  Energy  Ltd. 

[Docket  Nos.  ER96-1316-012,  ER98-3184- 
003.  and  ER9&-3 107-010] 

Take  notice  that  on  May  13, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

9.  Thicksten  Grimm  Burgum,  and 
Monterey  Consulting  Associates, 
Incorporated 

(Docket  Nos.  ER96-2241-010  and  ER96- 
2143-009] 

Take  notice  that  on  May  4, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

10.  Tri- Valley  Corporation;  Alternate 
Power  Source,  Inc.;  and  Cinergy 
Services,  Incorporated;  GDK 

[Docket  Nos.  ER97-3428-O06,  ER96-1145- 
010,  ER99-2076-001,  and  ER96-1 735-011] 

Take  notice  that  on  May  14, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
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or  on  the  web  at  www.fercfed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

11.  First  Power,  L.L.C.;  SJtuthwestem 
Power  Maiiceters  Incorporated;  GPU 
Advanced  Resources,  Inc.;  GPU 
Advanced  Resources,  Inc.;  NUI  Corp.* 
NUI  Energy  Brokers,  Inc.;  Horizon 
Energy  Company;  and  Cargill-Alliant, 
LLC 

(Docket  Nos.  ER97-358O-007.  ER97-2529- 
004,  ER97-366&-0O8,  ER97-3666-009, 
ER96-2580-011,  ER98-380-008,  and  ER97- 
4273-007] 

Take  notice  that  on  May  7, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

12.  CL  Power  Sales  Fifteen,  L.L.C.  and 
CL  Power  Sales  fifteen,  L.L.C. 

[Docket  Nos.  ER99-890-001  and  ER99-892- 
001] 

Take  notice  that  on  April  30, 1999  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

13.  Entergy  Services,  Inc.;  USGen  New 
England,  Inc.;  and  Pittsfield  Generating 
Company,  L.P. 

[Docket  Nos.  ER99-2  772-000,  ER99-2787- 
000.  and  ER99-2 788-000] 

Take  notice  that  on  May  3,  1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  June  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Mobile  Energy  Services  Company, 
L.L.C.;  and  Niagara  Mohawk  Power 
Corporation 

[Docket  Nos.  ER99-2827-O00  and  ER99- 
2836-000] 

Take  notice  that  on  May  5, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 


Comment  date:  June  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.  and 
Great  Bay  Power  Corporation 

[Docket  Nos.  ER99-2828-OO0  and  ER99- 
2829-000] 

Take  notice  that  on  May  4, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  June  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Long  Beach  Generation  LLC;  El 
Segundo  Power,  LLC;  and  Golden 
Spread  Electric  Cooperative,  Inc. 

[Docket  Nos.  ER99-2880-000.  ER99-2881- 
000, and  ER99-2882-000] 

Take  notice  that  on  May  7, 1999,  the 
above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  June  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Power  Exchange 
Corporation 

[Docket  No.  ER99-1 262-000] 

Take  notice  that  on  May  7, 1999  in 
Docket  No.  ER99-1 262-000,  the 
Commission  authorized  the  Califomid 
Power  Exchange  Corporation  to  conduct 
an  experimental  deviation  from  the 
Hour-Ahead  timeline  contained  in  the 
PX's  FERC-authorized  tariff  in  order  to 
test  the  efficiency  benefits  of  a  Day-of 
market  timeline  until  April  17, 1999,  to 
be  followed  by  a  one-month  evaluation 
period.  On  May  7, 1999,  the  PX  filed  in 
the  above  docket  to  request  an  extension 
of  the  experimental  program  until 
November  17, 1999.  The  PX  requires 
more  data,  particularly  during  the  peak 
summer  period,  to  properly  evaluate  the 
experiment. 

The  PX  states  that  it  has  served  copies 
of  its  filing  on  the  PX  Participants  and 
on  the  California  Public  Utilities 
Commission.  The  filing  also  has  been 
posted  on  the  PX  website  at  http:// 
www.calpx.com. 

Comment  date:  May  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER99-2900-000] 

Take  notice  that  on  May  11, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  its  Coordination  Sales  Tariff 


(FERC  Electric  Tariff,  Original  Volume 
No.  2).  Two  new  service  schedules  D 
and  E  are  being  proposed  in  response  to 
the  industry  efforts  to  develop  and 
implement  regional  congestion 
management  programs. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  Jime  1, 1999. 
Wisconsin  Electric  requests  waiver  of 
the  Commission's  advance  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  all  current  customers  imder  the 
Coordination  Sales  Tariff,  the  Michigan 
Public  Service  Commission,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  West  Texas  Utilities  Company 

[Docket  No.  ER97-326-0001 

Take  notice  that  on  May  11, 1999, 
West  Texas  Utilities  Company  (WTU), 
tendered  for  filing  in  the  above- 
referenced  docket  revisions  to  the  Power 
Supply  Agreement  between  WTU  and 
the  City  of  Weatherford,  Texas. 

Comment  date:  May  28,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Edison 
Company 

[Docket  No.  ER99-2 84  7-000] 

Take  notice  that  on  May  5, 1999, 
Southern  California  Edison  Company, 
tendered  for  filing  notice  that  effective 
April  1, 1998,  according  to  the  terms  of 
the  Settlement  and  Termination 
Agreement  between  Southern  California 
Edison  Company  and  Sacramento 
Municipal  Utility  District,  FERC  Rate 
Schedule  Nos.  238  and  335  effective 
August  2, 1989,  and  October  1, 1994, 
respectively,  and  filed  with  the  Federal 
Energy  Regulatory  Conunission  by 
Southern  California  Edison  Company 
are  to  be  canceled. 

Copies  of  the  proposed  cancellation 
have  been  served  upon  the  Sacramento 
Municipal  Utility  District  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  May  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Full  Power  Corporation 

[Docket  No.  ER99-2 540-000] 

Take  notice  that  on  May  4, 1999,  Full 
Power  Corporation  tendered  for  filing, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.  207, 
Amendment  No.  1  to  its  pending 
proposed  FERC  Electric  Rate  Schedule 
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No.  1 ,  waiver  of  certain  of  the 
Commission's  regulations  under  the 
Federal  Power  Act  (FPA),  and  grant  of 
certain  blanket  approvals,  all  as  more 
particularly  described  in  the 
Amendment  to  its  pending  Application 
for  waivers  and  blanket  approvals  imder 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1,  to  be  effective  June  15, 
1999,  or  the  date  that  the  Commission 
issues  an  order  in  this  proceeding, 
whichever  is  earlier.  Alliance  intends  to 
engage  in  electric  energy  and  capacity 
transactions  as  a  marketer. 

Comment  date:  May  24, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PJM  Intercoiuiection,  L.L.C 

(Docket  No.  ER99-2893-0001 

Take  notice  that  on  May  11, 1999, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  amendments  to 
Schedule  11  (PJM  Capacity  Credit 
Markets)  of  the  Amended  and  Restated 
Operating  Agreement  of  PJM 
Interconnection,  L.L.C.  and  on  behalf  of 
the  PJM  Reliability  Conunittee, 
amendments  to  the  Reliability 
Assurance  Agreement  Among  Load 
Serving  Entities  In  The  PJM  Control 
Area. 

PJM  requests  a  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  June  1, 1999,  for  the 
amendments  to  both  agreements. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  electric 
regulatory  commissions  in  the  PJM 
Control  Area. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Peco  Energy  Company 

(Docket  No.  ER99-2897-0001 

Take  notice  that  on  May  11, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  S  792 
et  seq.,  an  Agreement  dated  January  9, 
1997  with  Jersey  Central  Power  &  Light 
Company  (JCP&L),  doing  business  as 
GPU  Energy  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff). 

PECO  requests  an  effective  date  of 
June  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  JCP&L  and  to  the 
Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PECO  Energy  Company 

(Docket  No.  ER9»-2898-O00) 

Taken  notice  that  on  May  11, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  imder  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  792  et 
seq.,  a  Transaction  Agreement  dated 
Jime  2, 1997  with  Fox  Islands  Electric 
Cooperative,  hic.  (FIEC)  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1,  (Tariff). 

PECO  requests  an  effective  date  of 
June  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  FIEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Amoco  Energy  Trading  Corporation     25.  New  Century  Services,  Inc. 

(Docket  No.  ER99-2895-000]  IDo^'^et  No.  ER99-2899-0001 

Take  notice  that  on  May  11, 1999, 
Amoco  Energy  Trading  Corporation 
(AETC),  petitioned  the  Federal  Energy 
Regulatory  Commission  to  grant  certain 
blanket  authorizations,  to  waive  certain 
of  the  Commission's  Regulations  and  to 
issue  an  order  accepting  AETC's  FERC 
Electric  Rate  Schedule  No.  1. 

AETC  intends  to  engage  in  power 
marketing  transactions,  purchasing  and 
reselling  electricity  at  wholesale.  AETC 
does  not  own  or  control  electric 
generating  or  transmission  facilities  or 
have  any  franchised  electric  service 
territories.  AETC  is  a  wholly-owned 
subsidiary  of  BP  Amoco  p.l.c. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Take  notice  that  on  May  11, 1999, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyeime  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Colorado  River  Storage 
Project  (CSC  of  WAPA). 

The  Companies  request  that  the 
Agreement  be  made  effective  on  April 
19.  1999. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 


26.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER99-2894-000] 

Take  notice  that  on  May  12, 1999, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Enserch  Energy  Services, 
Inc.,  (Enserch). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Enserch 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  May  28, 1999. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  br  heard  or 
to  protest  such  filing  should  f  le  a 
motion  to  intervene  or  protest  with 
Federal  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wvrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[PR  Doc.  99-13265  Filed  5-25-99;  8:45  am] 
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DEPARTME»fT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

Notice  of  Amendmenta  of  LIcenae  and 
Soliciting  Commenta,  Motiona  To 
Intervene,  and  Proteata 

May  20, 1999. 

Take  notice  that  the  following 
applications  have  been  filed:  with  the 
Commission  and  are  available  for  public 
inspection. 

a.  Type  of  Applications:  Amendments 
of  license  to  permit  the  continuing 
operation  of  a  total  of  six  existing  water 
intakes  and  associated  facilities  on 
project  lands,  each  of  which  is  capable 
of  withdrawing  in  excess  of  1.0  million 
gallons  per  day  from  the  project 
reservoir  for  irrigation. 

b.  Project  Nos:  2149-068  and  2149- 
075 

c.  Dates  Filed:  January  26, 1998  and 
October  16, 1998 

d.  Applicant:  Public  Utility  District 
no.  1  of  Douglas  County,  Washington. 

e.  Name  of  Project:  Wells 

f.  Location:  Okanogan  County, 
Washington.  The  water  withdrawal  sites 
do  not  occupy  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  to  825(r) 

h.  Applicant  Contact:  Mr.  Gordon 
Brett,  Property  Supervisor,  Public 
Utility  District  No.  1  of  Douglas  Coimty, 
1151  Valley  Mall  Parkway.  East 
Wenatctee,  WA  98802-4497  (509)  884- 
7191 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jim 
Haimes  at  (202)  219-2780,  or  e-mail 
address:  |ames.haimes@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]u\y  6, 1999 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number  (P- 
2149-068  or  P-2149-075)  on  any 
comments  or  motions  filed. 

k.  Description  of  Proposal:  The 
licensee,  by  letter  filed  on  February  25, 
1999,  notified  the  Commission  that  it  is 
amending  the  previously  filed 
application  for  Project  No.  2149-068. 
The  revised  application  requests 
Commission  authorization  for  the 
continuing  operation  of  the  following 
two  existing  water  intakes  at  the  Wells 
Project,  each  of  which  is  owned  and 
'operated  by  Mr.  Dan  Pariseau:  Site  A, 
constructed  in  1990,  which  irrigates 
approximately  120  acres  of  apple  and 
cherry  orchards;  and  Site  C,  also 
constructed  in  1990,  which  irrigates 
about  230  acres  of  apple  orchards. 


By  letter  dated  February  9, 1998,  Mr.  ■ 
Pariseau  informed  the  licensee  that:  (1) 
all  the  intakes  at  Site  A  and  Site  C  are 
screened  with  one-eighth-inch,  stainless 
steel  sheet  metal;  (2)  all  screen  areas 
there  exceed  the  state's  required  imit 
screen  area  per  imit  water  volxune;  and 
(3)  all  cross-screen  water  velocities  are 
below  those  promiUgated  by  the 
Washington  State  Department  of 
WildUfe. 

Further,  the  licensee,  on  October  16, 
1998,  filed  an  application  for  ProjecfNo. 
2149-075,  requesting  the  Commission's 
authorization  to  allow  four  other 
existing  piunp  stations  (Crane  Orchards, 
Ciistom  Orchards,  RIF  Development, 
and  Fugachee-Wang)  at  the  Wells 
Project  to  continue  to  withdraw  water 
for  orchard  irrigation. 

1.  Locations  of  the  application:  copies 
of  the  applications  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  applications  also 
may  be  viewed  on  the  Web  at  http// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  Copies  of 
the  application  also  are  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  for 
either  or  both  of  the  proposed  actions 
should  so  indicate  by  writing  to  the 
Secretary  of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
'  filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particidar 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  whigh  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 


above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-13362  Filed  5-25-99;  8:45  am) 

BILUNG  CODE  6717-01-M      . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

Notice  of  Surrender  of  Exemption  and 
Soliciting  Commenta,  Motiona  To 
Intervene,  and  Proteata 

May  20. 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Surrender  of 
Exemption. 

b.  Project  No:  4737-005. 

c.  Date  Filed:  May  7, 1999. 

d.  Applicant:  Morgan  J.  Langan. 

e.  Name  of  Project:  Trinity  Alps. 

f.  Location:  On  Trinity  Alps  Creek  in 
Trinity  Coimty,  California.  The  project 
occupies  federal  lands  within  the 
Shasta-Trinity  National  Forests. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Morgan  J. 
Langan,  1750  Trinity  Alps  Road,  Trinity 
Center,  CA  96091  (530)  286-2205 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Himter  at  (202)  219-2839,  or  e-mail 
address:  james.huhter@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  28, 1999 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  project  number  (P- 
4737-005)  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  a  nonfunctional 
diversion  structure  on  Trinity  Alps 
Creek;  (2)  a  1,400-foot-long,  unlined 
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ditch  for  convejdng  flows  to  East  Branch 
Trinity  Alps  Creek;  (3)  a  6-foot-high,  28- 
foot-long,  rock  diversion  structure  on 
East  Branch  Trinity  Alps  Creek;  (4)  an 
unlined  ditch  and  intake  structure;  (5)  a 
3,000-foot-long  penstock  varying  in 
diameter  from  1  to  2  feet;  (6)  a 
powerhouse  containing  a  generating  ' 
imit  rated  at  60  kilowatts;  (7)  a  tailrace 
pipe  returning  flows  to  Stuari  Fork 
Trinity  River;  (8)  a  990-foot-long,  12 
kilovolt  transmission  line,  and  (9) 
appurtenant  facilities. 

The  exemptee  requests  sunender  of 
the  exemption  from  licensing,  citing 
difficulties  in  obtaining  the  land  and 
water  rights  needed  to  operate  the 
project. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  ME,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  addresses  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervme — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particidar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  commentg.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-13363  Filed  5-25-99;  8:45  am] 

BtUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene  and  Protests  and  Comments 

May  20. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11715-000. 

c.  Date  Filed:  April  1 ,  1999. 

d.  Applicant:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Coimelly  Lake 
Project. 

f.  Location:  On  Connelly  Lake,  Haines 
Borough,  Alaska.  About  61.6  acres  of 
federal  land  under  the  jurisdiction  of 
the  Bureau  of  Land  Management  will  be 
used  for  the  transmission  line. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  S. 
Grimm,  Alaska  Power  &  Telephone 
Company,  191  Otto  Street,  P.O.  Box 
3222,  Port  Townsend,  WA  98368,  Phone 
No.  (360)  385-1733  ext.  3120. 

i.  FERC  Contact:  Robert  Bell, 
robert.bell@ferc.fed.us,  202-219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission  888  First  Street, 
NE,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
eacl^person  on  the  official  service  list 


for  the  project.  Further,  if  an  intervenor 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docmnent 
on  that  resoiu-ce  agency. 

k.  The  project  would  consist  of 
following  proposed  facilities:  (1)  A  575- 
foot-long,  48-foot-high  rockfill  dam;  (2) 
an  impoundment  with  a  surface  area  of 
160  acres,  having  a  storage  capacity  of 
4,700  acre-feet  and  a  normal  water 
surface  elevation  of  2,312  feet  msl;  (3) 
an  intake  structure;  (4)  a  6,188-fbot-long, 
30-inch-diameter  steel  penstock;  (5)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  6,200- 
kW;  (6)  a  tailrace;  (7)  a  14-mile-long, 
34.5  kV  transmission  line;  and  (8) 
appurtenant  facilities. 

"rhe  project  would  have  an  annual 
generation  of  24,000  MWh  and  [Mtiject 
power  would  be  sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2 A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
rims.htm.  Call  (202)  20&-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  because  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  30  days  after  the 
specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(l}. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  tlian  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
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confonn  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  for  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
teim  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  writh  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director.  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-13364  Filed  5-25-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests  and  Comments 

May  20,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11726-000. 

c.  Date  filed:  April  14, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Buchanan  Dam 
Project. 

f.  Location:  On  the  Chowchill  River, 
Madera  Coimty,  California.  Would  use 
the  existing  U.S.  Army  Corps  of 
Engineer's  Buchanan  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  Phone  No.  (360)  385-1733 
ext.  3120. 

i.  FERC  Contact:  Robert  Bell, 
robert.bell@ferc.fed.us,  202-219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice  of 
procedure  require  all  intervenors  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  edso  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  project  woula  use  the  U.S. 
Army  Corps  of  Engineer's  Buchanan 
Dam  and  would  consist  of:  (1)  a 
proposed  intake;  (2)  four  proposed  180- 
foot-long.  96-inch-diameter  steel 
penstocks;  (3)  a  proposed  powerhouse 
with  four  generating  units  having  a  total 
installed  capacity  of  13  MW;  (4)  a 
proposed  tailrace;  (5)  a  proposed  600- 
foot-long.  14.7  kV  transmission  line;  and 
(6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  80,000  MWh  and  project 
power  would  be  sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
rims.htm.  Call  (202)208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent . 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.32(a)  and  (b)(1). 

Preliminary  Permit — Any  qualified 
development  application  desiring  to  file 
a  competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.32(a),  (b),  and 
(c). 

Notice  of  intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  application,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
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may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (speciiy  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate  . 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  coimnents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTEREVENE",  as  applicable,  and  the 


Project  Number  of  die  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  or  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Agency  Cements — Federal,  state,  and 
local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boer^rs, 
Secretary. 
[FR  Doc.  99-13365  Filed  S-25-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM96-1-012,  et  al.] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines; 
Notice  of  Extension  of  Time 

May  20, 1999. 

On  April  1, 1999,  the  pipelines  listed 
in  the  Appendix,  in  compliance  with 
the  Commission's  order  issued 

Appendix  RM96-1-012,  et  al. 


December  17, 1998,^  in  Docket  No. 
RM96-1-012,  filed  reports  detailing 
their  level  of  compliance  with  Section 
284.10(c)(2)(i)  of  the  Commission's 
regulations.^ 

In  Order  No.  587-G,  the  Commission 
adopted  section  284.10(c)(2)(i)  of  its 
regulations,  which  requires  each 
interstate  pipeline  to  enter  into 
operational  balancing  agreements 
(OBAs)  at  all  points  of  interconnection 
between  its  system  and  the  system  of 
another  interstate  or  intrastate  pipeline.  ^ 
The  December  17, 1998,  order  required 
each  interstate  pipeline  to  file,  a 
statement  as  to  how  it  has  complied 
with  the  OB  A  requirement,  by  April  1, 
1999. 

The  referenced  pipelines  state  they 
have  complied  with  the  OBA 
requirement  at  some,  but  not  all,  of  the 
interconnects  on  their  systems,  and 
request,  or  state  they  require,  further 
time  to  negotiate  and  finalize  the 
required  OBA  agreements  at  the 
remaining  interconnects. 

Upon  consideration,  notice  is  hereby 
given  that  the  pipelines  listed  in  the 
Appendix  are  granted  a  further 
extension  of  time  to  comply  with 
284.10(c){2)(i)  of  the  Commission's 
regulations  until  no  later  than  Jime  30, 
1999.  On  or  before  Jime  30, 1999,  the 
pipelines  listed  herein  must  file  a 
statement  indicating  whether  they  are  in 
compliance  with  section  284.10(c)(2)(i) 
of  the  Commission's  regulations,  or  if 
they  are  not  in  compliance,  a  detailed 
statement  of  the  reasons  they  have  been 
unable  to  execute  the  required  OBAs.  If 
any  further  extension  is  needed  the 
pipeline  should  provide  a  detailed 
justification  for  the  request. 
David  P.  Boergera, 
Secretary. 


Company  name 

ANR  Pipeline  Company .-. 

Caprock  Pipeline  Company 

Colorado  Interstate  Gas  Company , -.., 

Columbia  Gas  Transmission  Corporation „ _, 

Dauphin  Island  Gathering  Partners  . 

El  Paso  Natural  Gas  Company „ 

Florida  Gas  Transmission  Company  

Garden  Banks  Pipeline,  LLC „. 

High  Island  Offshore  System 

KN  Wattenberg  Transmission,  LLC „ ., 

Kansas  Pipeline  Company „ 

Mid  Louisiana  Gas  Company 

Mississippi  Canyon  Gas  Pipeline,  LLC 

Natural  Gas  Pipeline  Company  of  America 

Norteno  Pipeline  Company „ 

Northern  Natural  Gas  Company 


Docket  No. 


RP98-285-002 

RP98-303-002 

RP9B-251-005 

RP9&-255-001 

RP98-343-003 

RP98-31 1-001 

RP99-1 4-000 

RP98-282-001 

RP98-245-003 

RP9&-302-002 

CP96-1 52-000 

RP99-268-O00 

RP98-287-001 

RP98-304-002 

RP99-279-000 

RP98-292-003 


1  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  85  FERC 1 61,371  (1998). 

2  18CFR284.10(c)(2)(i). 


3  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-G,  63  FR 


20072  (Apr.  23. 1998),  m  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1 31,062  (Apr.  16. 1998). 
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Appendix  RM96-1-012,  et  al.— Continued 

« 

Company  name 

Northwest  Pipeline  Corporation , 

Paiute  Pipeline  Company 

Questar  Pipeline  Company „ 

Reliant  Energy  Gas  Transmission  Co  

Sea  Robin  Pipeline  Co  

Stingray  Pipeline  Company  

Southern  Natural  Gas  Company  

Tennessee  Gas  Pipeline  Company 

Texas  Eastern  Transmission  Corporation 

TransCotorado  Gas  Transmission  „ „ 

Transcontinental  Gas  Pipe  Line  Corporation  

U-T  Offshore  System  „ 

Williston  Basin  Interstate  Pipeline  Co 


Docket  No. 

RP98-257-003 

RP98-321-001 

■ ' 

RP9d-263-003 

T • " 

RP98-33a-001 
RPQ9_252-001 

RP98-307-002 

. 

ppQg_253-002 

RP97-60-01 1 

RP98-314-003 
RP98-32(M)01 
RP98-344— 004 

RP98-244-002 

RP98-31 2-004 

[FR  Doc.  99-13371  Filed  5-25-99;  8:45  am] 

nUJNQ  CODE  VTIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM93-1 1-000] 

Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energy  Policy  Act  of 
1992 

May  18,  1999. 

agency:  Federal  Energy  Regulatory 
Commission,  Dept.  of  Energy. 
ACTION:  Notice  of  annual  change  in  the 
producer  price  index  for  finished  goods, 
minus  one  percent. 

SUMMARY:  The  Commission  is  issuing 
the  index  that  oil  pipelines  must  apply 
to  their  July  1, 1998-June  30, 1999  rate 
ceiling  levels  to  compute  their  rate 
ceiling  levels  for  the  period  July  1, 1999 
through  June  30,  2000,  in  accordance 
with  18  CFR  342.3(d).  This  index, 
which  is  the  percent  change  (expressed 
as  a  decimal)  in  the  annual  average 
Producer  Price  Index  for  Finished 
Goods  from  1997  to  1998,  minus  one 
percent,  is  a  negative  0.018346.  Oil 
pipelines  must  multiply  their  July  1, 
1998-June  30, 1999  rate  ceiling  levels 
by  0.981654  to  compute  their  rate 
ceiling  levels  for  the  period  July  1, 1999 
throu^  June  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ulfcvich,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-0678. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportvmity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hoius 
in  the  Public  Reference  Room  at  888 


First  Street,  NE.,  Room  2A,  Washington, 
t)C  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  from  November  14, 1994  to 
the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  6.1 
format.  User  assistance  is  available  at 
202-208-2474  or  by  E-mail  to 
cips.master@ferc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  docimients  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster€tferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  regulations  include 
a  methodology  for  oil  pipelines  to 
change  their  rates  through  use  of  an 
index  system  that  establishes  ceiling 
levels  for  such  rates.  The  index  system 
as  set  forth  at  18  CFR  342.3  is  based  on    • 
the  annual  change  in  the  Producer  Price 
Index  for  Finished  Goods  (PPI-FG), 
minus  one  percent.  The  regxdations 
provide  that  each  year  the  Commission 
will  publish  an  index  reflecting  the  final 
change  in  the  PPI-FG,  minus  one 
percent,  after  the  final  PPI-FG  is  fnade 


available  by  the  Bureau  of  Labor 
Statistics  in  May  of  each  calendar  year. 

The  annual  average  PPI-FG  index 
figure  for  1997  was  131.8  and  the 
annual  average  PPI-FG  index  figure  for 
1998  was  130.7.1  Thus,  the  percent 
change  (expressed  as  a  decimal)  in  the 
annual  average  PPI-FG  from  1997  to 
1998,  minus  one  percent,  is  a  negative 
0.018346.2  Oil  pipelines  must  miUtiply 
their  July  1, 1998-June  30,  1999  rate 
ceiling  levels  by  0.981654  ^  to  compute 
their  rate  ceiling  levels  for  the  period 
July  1, 1999,  through  June  30,  2000,  in 
accordance  with  18  CFR  342.3(d). 

To  obtain  July  1, 1999-June  30,  2000 
ceiling  levels,  pipelines  must  first 
calculate  their  ceiling  levels  for  the 
January  1, 1995-June  30, 1995  index 
period,  by  multiplying  their  December 
31, 1994  rates  by  1.002175.  Pipelines 
must  then  multiply  those  ceiling  levels 
by  0.996415  to  obtain  the  July  1, 1995- 
June  30, 1996  ceiling  levels.  Then, 
pipelines  must  midtiply  their  July  1, 
1995-June  30, 1996  ceiling  levels  by 
1.009124  to  obtain  the  July  1, 1996-June 
30, 1997  ceiling  levels,  and  multiply  the 
Jxdy  1, 1996-June  30, 1997  ceiling  levels 
by  1.016583  to  obtain  the  July  1, 1997- 
Jime  30, 1998  ceiling  levels.  Pipelines 
then  must  multiply  the  July  1, 1997- 
Jtme  30, 1998  ceiling  levels  by  0.993808 
to  obtain  the  July  1, 1998-June  30, 1999 


'  The  final  figure  for  the  annual  average  PPI-FG 
is  published  by  the  Bureau  of  Labor  Statistics  in 
mid-May  of  each  year.  This  figure  is  publicly 
available  from  the  Division  of  Industrial  Prices  and 
Price  Indexes  of  the  Bureau  of  Labor  Statistics,  at 
(202)  6O&-7705,  and  is  available  in  print  in  August 
in  Table  1  of  the  annual  data  supplement  to  the  BLS 
publication  Producer  Price  Index.  The  PPI  data  are 
also  available  via  the  Internet.  The  Internet  address 
is  <http://wv(rw.fedstats.gov.  This  site  contains  data 
from  a  number  of  govenunent  agencips;  to  obtain 
the  BLS  data,  click  on  agencies,  then  click  on 
Bureau  of  Labor  Statistics,  then  click  on  data.  Most 
Requested  Series,  scroll  to  Producer  Price  Indexes- 
Commodities  (Finished  Goods),  for  the  latest 
available  data. 

2  [130.7 -131.81/131.8=  -0.008346  -  .01  = 
-0.018346. 

3 1 -f  (- 0.018346)  =  0.981654. 


ceiling  levels,  finally,  pipelines  must 
miUtiply  the  July  1, 1998-June  30, 1999 
ceiling  levels  by  0.981654  to  obtain  the 
July  1, 1999-June  30,  2000  ceiling 
levels.  See  Explorer  Pipelines  Company, 
71  FERC  61,416  at  n.6  (1995)  for  an 
explanation  of  how  ceiling  levels  must 
be  calculated. 
tinwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-13121  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  6717-41-M 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 
[Rate  Onler  No.  WAPA-84] 

Oesert  Souttiwest  Customer  Service 
Region  Network  Integration 
Transmission  and  Ancillary  Services 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice;  correction. 
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summary:  The  Western  Area  Power 
Administration  published  a  document 
in  the  Federal  Register  of  May  11, 1998, 
Desert  Southwest  Customer  Service 
Region  Network  Integration 
Transmission  and  Ancillary  Services. 
The  document  omitted  Rate  Schedule 
DSW-SURl.  Schedule  6  to  Tariff. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maher  A.  Nasir,  Rates  Team  Lead, 
telephone  (602)  352-2768,  or  Mr.  Tyler 
Carlson,  Regional  Manager,  telephone 
(602)  352-2453,  Desert  Southwest 
Customer  Service  Region,  Western  Area 
Power  Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457. 

Correction 

In  the  Federal  Register  issue  of  May 
11, 1999,  in  FR  Doc.  9»-11864,  on  page 
25334,  in  the  first  column,  insert  the 
following  schedule: 

Rate  Schedule  DSW-SURl; 
SCHEDULE  6  to  Tariff— OPERATING 
RESERVE— SUPPLEMENTAL  RESERVE 
SERVICE. 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  April  1 , 
1999,  through  March  31,  2004. 

Applicable 

Supplemental  reserve  service 
(Reserves)  is  needed  to  serve  load 
immediately  in  the  event  of  a  system 
contingency.  Reserves  may  be  provided 
by  generating  units  that  are  on-line  and 
loaded  at  less  than  maximimi  output. 
The  transmission  customer  must  either 
piiTchase  this  service  from  the  Western 
Area  Lower  Colorado  control  area 


(WALC),  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Reserves  requirements.  The  charges  for 
Reserves  are  referred  to  below.  The 
amount  of  Reserves  vtrill  be  set  forth  in 
the  service  agreement. 

Formula  Rate 

No  long-term  Reserves  are  available 
from  WALC  resources.  The  Desert 
Southwest  Customer  Service  Region, 
upon  request,  will  obtain  the  Reserves 
on  the  open  market  for  the  customer  and 
pass  through  the  cost,  plus  a  10  percent 
administrative  charge. 

Rate 

Cost  for  Reserves  =  market  price  +  10 
percent. 

Dated:  May  18, 1999. 
Timothy  J.  Meeks, 

Assistant  Administrator. 

fPR  Doc.  9»-13397  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  64SO-01-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6349-7] 

Futures  Forum  Discussion  of  Small 
Drinking  Water  Systems  and  Unserved 
Populations;  Notice  of  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  be  holding 
a  one-day  public  meeting  from  9:00 — 
5:00  on  June  10, 1999  in  Washington, 
DC.  The  purpose  of  this  meeting  is  to 
discuss  the  small  systems  and  unserved 
populations  questions  related  to  the 
drinking  water  futures  fonmi. 

The  purpose  of  the  Drinking  Water 
Futiu^s  Forum  is  to  evaluate  3ie 
challenges  facing  the  nation  in  ensuring 
a  safe  supply  of  drinking  water  in  25 
years,  and  develop  a  plan  to  meet  these 
challenges.  The  question  to  be  discussed 
is:  How  should  we  ensure  safe  drinking 
water  in  25  years?  To  help  discusion, 
this  all-encompassing  question  will  be 
broken  into  7  sub-questions:  treatment 
technologies,  source  water  quality  and 
quantity,  sensitive  subpopulations,  cost, 
small  systems,  imserved  populations, 
and  research. 

The  specific  questions  to  be  discussed 
on  June  10  are  small  systems  and 
unserved  populations.  Issues  related  to 
small  systems  include:  what  should  the 
structine  of  the  drinking  water 
provision  system  be  in  the  future?  Can 
consolidation  and  restructuring  take 
more  advantage  of  economies  of  scale? 


Are  there  additional  activities  to  help 
alleviate  tribal  and  small  system 
compliance  problems?  What  can/will  be 
the  drivers  affecting  the  structure  of  the 
industry?  Are  there  innovative  or 
alternative  institutional  struct\u«s  for 
the  provision  of  drinking  water  to  small 
populations? 

Issues  related  to  unserved  populations 
include:  What  are  our  responsibilities  to 
help  provide  safe  drinking  water  to 
those  not  served  by  public  water 
systems?  How  could  we  meet  such 
responsibilities  (e.g.,  education?) 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  the  Interior,  1849  C 
St.  NW,  Washington  DC  20240,  in 
Conference  Room  7000B. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting,  please  contact 
the  Safe  Drinking  Water  Hotline  at  1- 
800-426-4791  or  703-285-1093 
between  9:00  a.m.  and  5:30  p.m.  EDT. 
For  specific  meeting  information  on  the 
small  systems  question,  please  contact 
Peter  Shanaghan  at  202-260-5813  or  by 
e-mail  at  shanaghan.peter@epa.gov.  For 
specific  information  on  the  imserved 
populations  question,  please  contact 
Joshua  Joseph  at  202-260-2446,  or  by  e- 
mail  at  joseph.joshua@epa.gov. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  99-13383  Filed  5-25-99;  8:45  am) 

BtUlNG  CODE  6S6O-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34186;  FRL-608»-41 

Increasing  Transparency  for  the 
Tolerance  Reassessment  Process; 
Availability  of  Preliminary  Risk 
Assessment  for  ttie  Organophosptiate 
Pesticide:  Pttostebupirim 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  the  Environmental 
Protection  Agency's  process  for  making 
reregistration  eligibility  decisions  for 
the  organophosphate  pesticides  and  for 
tolerance  reassessments  consistent  with 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  dociunents  are  the  preliminary 
human  health  risk  assessment  aiid 
related  documents  for  phostebupirim. 
This  notice  also  starts  a  60-day  public 
comment  period  for  the  preliminary  risk 
assessment.  Comments  are  to  be  limited 
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to  issues  directly  associated  with  this 
organophosphate  pesticide.  By  allowing 
access  and  opportunity  for  comment  on 
the  preliminary  risk  assessment,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  this  risk  assessment  is  a 
preliminary  assessment  only  and  that 
further  refinements  of  the  risk 
assessment  may  be  appropriate  for  the 
phostebupirim  organophosphate 
pesticide.  This  document  reflects  the 
analysis  conducted  as  of  the  time  it  was 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  in  it  may  change. 
DATES:  Comments,  identified  by  docket 
control  nxmiber  OPP-34186,  must  be 
received  by  EPA  on  or  before  July  26, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  it  is  imperative  that  you  identify 
docket  control  niunber  OPP-34186  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infoimation 

A.  Does  This  Action  Apply  To  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affect  by  this  action. 
If  you  have  any  questions  regarding  the 
applicability  of  Uiis  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  available  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 


"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about  the  risk 
assessment  for  phostebupirim 
organophosphate  pesticide,  go  directly 
to  the  Home  Page  for  the  Office  of 
Pesticide  Programs  at  http: 
www.epa.gov/pesticides/op. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  the  docket  control  number 
OPP-34186.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  conunent 
period,  and  other  information  related  to 
this  action,  including  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
CBI.  The  public  version  of  the  official 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34186  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA., 
between  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 


Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:"  opp-docket@epa.gov"  or  mail  or 
deliver  your  standard  computer  disk  to 
the  appropriate  address  in  this  unit.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be    • 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  5.1/6.1  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34186.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  To 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  "toy  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

n.  What  Action  Is  EPA  Taking? 

EPA  is  making  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA  as  amended  by  the  FQPA.  The 
Agency's  preliminary  himian  health 
effects  risk  assessment  for  this 
organophosphate  pesticide  is  available 
in  the  OPP  docket. 

As  additional  comments,  reviews,  and 
risk  assessment  modifications  become 
available,  these  will  also  be  docketed  for 
the  one  organophosphate  pesticide 
listed  in  this  notice.  The  Agency 
cautions  that  this  risk  assessment  is  a 
preliminary  assessment  only  and  that 


further  refinements  of  the  risk 
assessment  may  be  appropriate  for  the 
phostebupirim  organophosphate 
pesticide.  This  document  reflects  only 
the  work  and  analysis  conducted  as  of 
the  time  it  was  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
in  it  may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  organophosphate  pesticide 
dockets.  A  notice  of  availabiUty  for 
subsequent  assessments  will  appear  in 
the  Federal  Register. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessment  for  the 
chemical  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessment,  such  as  percent  crop  treated 
information  or  submission  of  residue 
data  from  food  processing  studies,  or 
could  address  the  Agency's  risk 
assessment  methodologies  and 
assumptions  as  applied  to  this  specific 
chemical.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessment  and  associated 
documents.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportimity 
will  in  no  way  prejudice  or  Ihnit  a 
commenter's  opportunity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  July  26, 1999,  at  the 
address  given  under  "ADDRESSES." 
Comments  will  become  part  of  the 
Agency  record  for  each  individual 
organophosphate  pesticide  to  which 
they  pertain. 
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Li8tofSub|ectB 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  May  20, 1999. 

Jacqueline  McQueen, 

Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-13377  Filed  5-25-99;  8:45  am] 
MUmQ  CODE  eS60-S»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64041;  FRL-6082-9] 

Notice  Of  Cancellation  of  Ail 
Registrations  of  the  Organophosphate 
isofenphos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  its  response  to  requests  for 
volimtary  cancellation  of  registrations 
for  all  products  containing  isofenphos 
by  Bayer  Corporation,  the  sole  U.S. 
registrant  of  the  insecticide. 
DATES:  These  terminations  and 
cancellations  become  effective 
according  to  the  timetable  specified 
under  "Background"  subject  to  the 
existing  stocks  provision  specified 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poli,  Special  Review  and 
Reregistration  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-mail: 
Reregistration  Branch  3,  Crystal  Mall  #2. 
6th  floor,  1921  Jefferson  Davis  Highway, 
Arlington,  VA;  (703)  308-8038;  e-mail: 
poli.philip@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may, 
at  any  time,  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended.  FIFRA  further  provides  that, 
before  acting  on  the  request,  EPA  must 
publish  a  notice  of  receipt  of  any  such 
request  in  the  Federal  Register. 
Thereafter,  the  EPA  Admhiistrator  may 
approve  or  deny  the  request  consistent 
with  the  provisions  established 
pursuant  to  section  6(f)(1). 

Accordingly,  the  Agency  is 
proceeding  with  the  cancellation  of  all 
isofenphos  products  as  specified  in  the 
January  15, 1999  Federal  Register.  That 
notice  announced  receipt  of  these 
requests  for  terminatioii/cancellation 
and  provided  for  disposition  of  existing 
stocks. 

n.  Background 

Isofenphos  is  the  common  name  for 
an  insecticide  of  the  organophosphate 
class;  its  trade  name  is  Oftanol.  The 
chemical  name  for  isofenphos  is  1- 
methylethyl  2-[[ethoxy((l- 
methylethyl)aniino] 


phosphinothioyl]oxy]benzoate.  Bayer 
Corporation  is  the  sole  technical 
manufacturnr  of  isofenphos  and 
manufactures  the  technical  material 
overseas.  Isofenphos  was  registered  in 
the  United  States  for  use  on  turf  and 
ornamentals  for  control  of  white  grubs 
and  molecrickets,  although  only  the  tiuf 
use  products  were  being  sold  at  the  time 
of  the  request  for  voluntary  cancellation. 
In  the  Federal  Register  of  January  15, 
1999  (64  FR  2642)  (FRL  6056-5),  EPA 
issued  a  notice  annoimcing  receipt  of 
the  isofenphos  registrants'  request  to 
terminate  uses  ^jid  cancel  registrations 
under  section  3  of  FIFRA,  and  provided 
notice  of  EPA's  intent  to  accept  those 
requests.  According  to  the  timetable 
specified  in  the  January  15, 1999 
Federal  Register  notice,  cancellation  of 
Bayer  Corporation's  isofenphos 
registrations  will  be  accomplished  in 
three  steps.  First,  the  following  product 
registrations  are  canceled  effective  May 
26, 1999. 

•  Oftanol  5%  Granular  Turf  and 
Ornamental  Insecticide,  EPA  Reg.  No. 
3125-435 

•  Oftanol  5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-330 

•  Oftanol  1.5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-331 

•  Lawn  Food  and  Insecticide,  EPA 
Reg.  No.  3125-350 

EPA  will  continue  to  permit  the  sale, 
distribution  and  use  of  existing  stocks  of 
these  product  registrations  already  in 
the  hands  of  dealers  or  users. 

Second,  Bayer's  product  Oftanol  2 
Insecticide  (EPA  Reg.  No.  3125-342) 
will  be  canceled  on  September  30,  1999. 
The  Agency  has  authorized  a  1-year 
existing  stocks  provision,  whereby 
Bayer  Corporation  may  sell  and/or 
distribute  all  remaining  inventory  of 
this  product,  under  the  previously 
approved  labeling,  until  September  30, 
2000.  Third,  the  cancellation  of  Oftanol 
technical  will  become  effective  on 
December  31, 1999.  Bayer  Corporation 
will  discontinue  any  further  sales  and/ 
or  distribution  of  Oftanol  technical  as  of 
this  date. 

Further,  because  sales  of  isofenphos 
have  been  steadily  declining  since  1994, 
Bayer  has  agreed  to  limit  the  sale  of 
Oftanol  tec^cal  in  1999  to  the  level  of 
1998  sales.  Finally,  Bayer  also  stated  in 
its  December  11, 1998  letter  to  the 
Agency  requesting  voluntary 
cancellation,  that  they  will  notify 
formulator  customers  of  the  schedule  for 
discontinuance  of  their  isofenphos 
product  registration  "to  give  them 
adequate  transition  time  to  develop  or 
identify  alternative  products." 
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m.  Cancellation  Order  and  Existing 
Stocks  Provision 

The  Agency  hereby  grants  all  of  the 
requested  cancellations,  consistent  with 
the  schedule  Bayer  Corporation 
requested  in  its  December  11, 1999 
voluntary  cancellation  letter  to  the 
Agency.  Bayer  Corporation  requested  in 
its  December  11, 1999  letter  a  1-year 
existing  stocks  provision  for  its  end-use 
product  Oftanol  2  Insecticide  (EPA  Reg. 
No.  3125-342).  The  Agency  has 
determined  that  the  effective  date  of 
cancellation  for  this  product  will  be 
September  30. 1999.  The  Bayer 
Corporation,  and  any  supplemental 
distributors,  may  sell  or  distribute 
existing  stocks  of  this  product,  bearing 
the  previously-approved  labeling,  until 
September  30,  2000.  In  addition,  EPA 
will  continue  to  permit,  after  September 
30,  2000  (EPA  Reg.  No.  3125-342)  and 
December  31, 1999  (EPA  Reg.  No.  3125- 
326),  the  sale,  distribution,  and  use  of 
existing  stocks  of  product  containing 
isofenphos  already  in  the  channels  of 
distribution  by  persons  other  than  the 
registrant  and/or  supplemental 
registrants,  (i.e..  stocks  already  in  the 
hands  of  dealers  and  users). 

Cancellation  of  the  following 
isofenphos  product  registrations  will 
become  effective  on  May  26, 1999.  EPA 
will  continue  to  permit  the  sale, 
distribution  and  use  of  existing  stocks  of 
the  following  product  registrations 
already  in  the  hands  of  any  person  other 
than  the  registrant  and/or  supplemental 
distributors: 

•  Oftanol  5%  Granular  Turf  and 
Ornamental  Insecticide,  EPA  Reg.  No. 
3125-435 

•  Oftanol  5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-330 

•  Oftanol  1.5%  Granular  Insecticide, 
EPA  Reg.  No.  3125-331 

•  Lawn  Food  and  Insecticide,  EPA 
Reg.  No.  3125-350 

All  sale  or  distribution  of  existing 
stocks  permitted  by  this  cancellation 
order  is  permitted  only  to  the  extent  that 
the  product  being  sold  or  distributed 
bears  the  previously-approved  label  that 
was  required  to  be  on  the  product  on  the 
date  of  cancellation.  All  use  of  existing 
stocks  of  any  product  canceled  pursuant 
to  this  cancellation  order  must  be 
consistent  with  the  previously-approved 
labeling  on  or  accompanying  the 
product.  In  addition,  dealers  and  users 
should  be  aware  that  the  Agency 
reserves  the  right  to  amend  the  existing 
stocks  portion  of  this  order  if  conditions 
warrant  that  existing  stocks  are  not 
exhausted  in  a  reasonable  time. 


Lists  of  Subiects: 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests.  Product  registrations 

Dated:  May  18, 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  99-13376  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  asaO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30479;  FRL-60eO-7] 

E.  \.  DuPont  De  Nemours  and  Co.; 
Applications  to  Register  Pesticids 
Products 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FTFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  Jime  25,  1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30479]  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 


docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins,  Product  Manager 
(PM-25),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703  305-5697,  e-mail: 
tompkins.)im@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  352-LII.  Applicant:  E. 
I.  duPont  de  Nemoius  and  Company, 
Agricultural  Products,  P.O.  Box  18038. 
Wihnington,  DE  19880-0038.  Product 
Name:  Milestone.  Herbicide.  Active 
ingredient:  2-[2,4-Dichloro-5-(2- 
propynyloxy)phenyl]-5,6,7,8-tetrahydrD- 
l,2,4-triazolo(4,3-a]-pyridin-3(2H)-one 
at  80%.  Proposed  classification/Use: 
General.  For  control  of  of  many  annual 
broadleaf  weeds  and  grasses  in  citrus, 
grapes,  sugarcane,  temperate  woody 
crops,  hybrid  poplar  plantations, 
noncrop  industrial  sites,  and  turf. 

2.  File  Symbol:  352-LIT.  Apphcant:  E. 
I.  duPont  de  Nemorus  and  Company. 
Product  Name:  DPX-R6447  Technical. 
Herbicide.  Active  ingredient:  2-t2.4- 
Dichloro-5-(2-prop3rnyloxy)phenyl]- 
5,6,7,8-tetrahydro-l,2,4-triazolo[4,3-a]- 
pyri(iin-3(2/i)-one  at  97.32%.  Proposed 
classification/Use:  General.  For  the 
formulation  of  herbicides  only. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide ' 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  dela)dng 
processing  of  the  application. 


n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30479]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrj^tion.  Comment  and  data  will- 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-30479]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 
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List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  May  13, 1999. 

James  Jones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  99-13036  Filed  5-25-99:  8:45  am] 

BRUNO  CQOE  aS«0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66267;  FRL  6078-«] 

Notice  Of  Receipt  of  Requests  to 
Voluntariiy  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


Authority:  7  U.S.C.  136. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
November  22, 1999,  orders  will  be 
issued  cancelling  all  of  these 
registrations. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  {7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460. 
Office  location  f6r  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Rm.  224,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  305-5761;  e-mail: 
hollins.james@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  158 
pesticide  products  registered  imder 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  niunber  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000099—00123 

000100  MS— 68— 0007' 
000100  NC— 88— 0007 
000100  OR— 95— 0019 
000100  OR— 95— 0024 
000100  OR— 95— 0025 
000100  SC— 88— 0005 
000121—00015 

000121—00016 


Product  Name 


Watkins  Insect  Repellant  -  Formula  50 

Triumph  4E  Insecticide 

Triumph  4E  Insecticide 

Triumph  4E  Insecticide 

Dual  HertMcide 

Dual  8E  Herbicide 

Triumph  4E  Insecticide 

Cutter    Evergreen    Scent    Insect    Repellent 
Spray 


Cutter    Evergreen    Scent    Insect    Repellent 
Cream 


Chemical  Name 


Dipropyl  isocinchomeronate 

/VOctyt  bicydoheptene  dicarboximide 

A/,/V-Diethy)-meta-toluamide  and  other  isomers 

O.O-Dimethyl  CM1-isopropyl-5-chk)ro-1,2,4-triazol-3-yl) 

phosphorothioate 

O,  O-Dimethyl  0-(  1  -isopropyl-5-chlofo- 1 ,2,4-triazol-3-yl) 

phosphorothioate 

0,0-Dtethyl  0-(5-chloro-1  -(1  -methytethyl)-1  H■^  ,2.4-tria20l-3-y1) 

phosphorothioate 

2-Chioro-/V-(2-ethyl-6-methylphenyl)-/V-(2-methoxy-1- 
methylphenyl)acetamide  (9CI) 

2-Chloro-/V-(2-ethyl-6-methylphenyl)-/V-(2-methoxy-1- 
methylphenyl)acetamide  (9CI) 

O,  O-Dimethyl 
phosphorothioate 


0(1  -isopropy)-5-chlofo-1 ,2,4-tr1a2ol-3-yl) 


000121—00018    Cutter  Insect  Repellent  Stick 


Dipropyl  isocinchomeronate 

A«3ctyl  bicydoheptene  dicartxjximide 
A/,/V-Diethyl-meta-toluamide  and  other  isomers 
Dipropyl  isodnchomeronate 

N-Oct^  bicydoheptene  dteartx>ximide 
A/,AADiethyl-meta-toluamide  and  other  isomers 
A/,A/-Diethyl-meta-toluamide  and  other  isomers 
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Tai^e  1— Aegistradons  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


Product  Name 


000121 — 00020    Cutter  Evergreen  Scent  Insect  Repellent  Stick 
000121 — 00021     Cutter  Insect  Repellent  Spray 


000121 — 00022    Cutter  Insect  Repellent 


000121 — 00027    Cutter    Evergreen    Scent    Insect    Repellent 
Pump  Spray 


000121 — 00029    Cutter    Evergreen    Scent    Insect    Repellent 
Pump  Spray  Form 

000121 — 00030    Cutter  Insect  Repellent  Cream  Fomiula  MM 

000121 — 00031    Cutter    Evergreen    Scent    Insect    Repellent 
Spray  Formula  M 

000121 — 00032    Cutter    Evergreen    Scent    Insect    Repellent 
Cream  Formula  M 

000121 — 00033    Cutter  Original  Insect  Repellent  Spray  For- 
mula MMI 

000121 — 00041     Cutter  Original  Insect  Repellent  Pump  Spray 


000121—00045  Cutter  Insect  Repellent  -  Tick  Repellent  -  For- 
mula MMII 

000121 — 00046  Evergreen  Cutter  Insect  Repellent  -  Fomiula 
MMII 

000121—00050  Cutter  Insect  Repellent  #1 0 

000121—00051  Evergreen  Cutter  Insect  Repellent  #10E 

000121—00052  Cutter  Insect  Repellent  #10G 

000121—00054  Cutter  Insect  Repellent  #10/10/40PS 

000121—00055  Cutter  Insect  Repellent  #10/10/40PSE 

000121—00058  Cutter  Insect  Repellent  #30CRE 

000121—00060  Cutter  Insect  Repellent  #CN003 

000121—00061  Cutter  Insect  Repellent  #CN0004 

000121 — 00062  Evergreen    Scent    Cutter    Insect    Repellent 
#CS326 

000121—00063  Unscented  Cutter  Insect  Repellent  #CS301 

000121—00067  Cutter  Insect  Repellent  #CTR012 

000121—00069  Cutter  Insect  Repellent  #CA23e 

000121—00070  Cutter  Insect  Repellent  #CC129 

000121—00073  Cutter  Insect  Repellent  #10GE-A 

000121—00082  Outter  Insect  Repellent  30P 

000121 — 00083  Cutter  Insect  Repellent  30T 

000241—00311  Ala-Scept  Hert)icide 


000241—00329    Ala-Scept  ESC  Heiticide 

000264 — 00483    Rovral  30  Rowable  Fungicide 
000264 — 00562    Iprodione  HG  Fungicide 


Chemical  Name 


A/,A*-Diettiy1-meta-toluamide  and  other  isomers 
Dipropyl  isocinchomeronate 
A/-Octyt  bicycloheptene  dicartxjximide 
/V,A/-Diethyl-meta-toluamide  and  other  isomers 
Dipropyl  isocinchomeronate 
A/Octyl  bk:ycloheptene  dicart>oximide 
/V,/V^Diethyl-meta-toluamide  and  other  isomers 
Dipropyl  isocinchomeronate 

AAOctyl  bk:ycloheptene  dicarboximide 
W,W-Diethyl-meta-toluamide  and  other  isomers 
/V.N-Oiethyl-meta-toluamide  and  other  isomers 

A/,W-Diethyl-meta-toluamide  and  other  isomers 
W.W-Diethyl-meta-toluamide  and  other  isomers 

/V,/V-Diethyl-meta-toluamide  and  other  isomers 

/V,A^Diethyl-meta-toluamide  and  other  isomers 

Dipropyl  isocinchomeronate 
AMDctyl  bicycloheptene  dicarboximide 
/V.W-Diethyl-meta-toluamide  and  other  isomers 
W.W-Diethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 


/V,A/-Diethyl- 
W./V-Diethyl- 
/V,A/-Diethyl 
/V./V-Diethyl 
W./V-Diethyl 
W,A/-Diethyl 
/V,/\ADiethyl 
A/./V-Diethyl 
N,N-D\eVt\y\ 


meta-toluamide 
■meta-toluamide 
meta-toluamide 
meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 
-meta-toluamide 


and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 


isomers 
isomers 
isomers 
isomers 
isomers 
Isomers 
isomers 
isomers 
isomers 


A/,/V-Diethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 

W.W-Diethyl-meta-toluamide  and  other  isomers 

N.W-Diethyl-meta-toluamide  and  other  isomers 

/V,/y^Diethyl-meta-toluamide  and  other  isomers 

/V,W-Diethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 

Alachlor  (2-Chloro-W-(2,6-diethylphenyl)-A/- 

(methoxymethyl)acetamide) 

2-(4,5-Dihydro-4-methyl-4-(1  -methylethyl)-5-oxo-1  H-imidazol-2-yl)-3- 

Alachlor  {2-Chloro-/V-(2.6-diethylphenyl)-/V- 

(methoxymethyl)acetamide) 

2-(4,5-Dihydro-4-methyl-4-(l-methylethyl)-5-oxo-1H-imidazol-2-yl)-3- 

3-(3,5-Dichlorophenyl)-/V-(1  -methylethyl)-2,4-dioxo-1  - 
imida20lldinecart)0xamide 

3-(3,5-Dichlorophenyl)-/V-(1  -methylethyl)-2,4-dioxo-1  - 
imidazoiidinecarboxamide 
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Registration  No. 


000264—00563 
000264  ID— 96— 001 1 

000264  MN— 96— 0004 

000264  MO— 96— 0002 

000264  OR— 96— 0033 


000279  MS— 98— 0009 

000279  OR— 89— 0002 

000334—00561 


Product  Name 


000400  OR— 79— 0026 
000407—00317 
000407—00338 
000407—00416 
000478—00040 
000524—00328 

.    000524—00423 

000538—00182 
00053a— 00217 

000655—00579 
000655—00580 
000655—00768 
000707—00167 

000707—00168 

000707—00169 

000707—00171 

000707—00205 
000707AZ— 88— 0010 
000707  CA— 77— 0053 
000707  CA— 92— 0026 
000707  CA— 97— 0006 
000707  GA— 88— 0006 


Iprodione  Lawn  and  Omanientals  Fungicide 
Diva  Fungicide 

Diva  Fungicide 

Diva  Fungicide 

Diva  Fungicide 

Pounce  3.2  EC  Insectictde 
Talstar  10WP  Insecticide/miticide 
Adios  II  Insect  Repellent 


Ded-Weed  Sulv-Amine 

Garden  Weeder  contains  Dacthal 

Imperial  Garden  Weed  Preventer 

Imperial  5%  Dacthal 

Real  Kill  Insect  Repellent  Spray 

Ramrod  and  Atrazine  Flowable  Herbicide 

Ramrod  +  Atrazine  DF  Herbicide 

FertiHzer  Plus  Lawn  Disease  Preventer 
Lawn  Disease  Control  Rus  Fertilizer 

Prentox    Lindane    20%    Emulsifiable    Con- 
centrate 

Prentox  Lindane  25  W 

Prentox  20  Lindane  Emulsifiable  Concentrate 

Kattion  CS-30  Oil  Field  Microbiocide 

Kathon  CS-35 

Kattion  CS-25  Oilfield  Microbiocide 

Kathon  MWX 

Kelthane  35  Agricultural  Miticide 
Kelthane  35  Agricultural  Miticide 
Kelthane  Mf 

Kelthane  35  Agricultural  Miticide 
Kelthane  35  Agricultural  Miticide 
Kelthane  Mf  Agricultural  Miticide 


Chemical  Name 


3-(3.5-Dichlorophenyl)-/V-(l  -methylethy1)-2,4-dioxo-1- 
imidazolidinecartxjxamide 

Tetrachloroisophthalonitrile 

3-(3,5-Dlchlorophenyl)-/V-(1  -methytethyl)-2,4-dioxo-1  - 
imidazolidinecartx)xamide 

Tetrachloroisophthalonitrile 

3-(3.5-Dichlofophenyl)-/V-(1  -methylethyl)-2,4-d»oxo-1  - 
imidazolidinecartioxamide 

Tetrachloroisophthalonitrile 

3-(3,5-Dichlorophenyl)-/V-(1-methylethyl)-2.4-dioxo-1- 
imidazolidinecarboxamide 

Tetrachloroisophthalonitrile 

3-(3,5-Dichlorophenyl)-/V-(1-methylethyl)-2,4-dioxo-1- 
imidazolidinecartwxamide 

Cydopropanecarboxylic  add,  3-{2,2■<lichloroethenyl)-2.2-dimethy^, 

{2-Methyl(1  ,V-biphenyin-3-y1)methyt  3-(2-chloro-3,3,3-trifluofD-1-) 

Dipropyl  isocinchomeronate 

AK)ctyl  bicydoheptene  dicarboximide 

/V,/V-Diethyl-meta-toluamide  and  other  isomers 

Dimethylamine  2,4-dichlorophenoxyacetate 

Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 

A/,AADiethyl-meta-toluamide  and  other  isomers  -^ 

2-Chloro-^isopropylacetanilide 

2-Chloro-4-(ethylamino)-6-(isopropytamino)-s-triazine 

2-Chlor[>-/V-isopropytacetanilide 

2-Chloro-4-(ethylamlno)-6-(isopropylamino)-s-triazine 

3-(3,5-Dichlorophenyl)-/V-(1  -methylethyl)-2,4-<ioxo-1  - 
imidazolidinecartwxamide 

Dimethyl  ((1 ,2-phenylene)bis(iminocart)onothioyO)bis(cart»amate) 

3-{3,5-Dichlorophenyl)-/V-(1  -methylethyl)-2,4-dioxo-1  - 
imidazolidinecarboxamide 

Lindane  (Gamma  isomer  of  benzene  hexachloride)(99%  pure  gamma 
isomer 

Lindane  (Gamma  isomer  of  benzene  hexachloride)(99%  pure  gamma 
isomer 

Lindane   (Gamma   isomer  of  benzene  hexachloride)   (99%  pure 
gamma  isomer 

5-Chloro-2-methyl-3(2H)-isothiazolone 

2-Methyl-3(2H)-isothiazolone 

5-Chloro-2-methy1-3(2  H)-isothiazolone 

2-Methyl-3(2H)-isothiazolone 

5-Chlofo-2-methyl-3(2/^-isothiazolone 

2-Methyl-3(2H)-isothiazolone 

5-Chloro-2-methyl-3(2H)-isothiazolone 

2-Methyl-3(2W)-isothiazolone 

1 ,1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 

1 , 1  -Bis(chloropheny1)-2,2,2-trichloroethanol 

1 ,1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 

1 . 1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 

1 ,1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 

1 , 1  -Bis(chlorophenyl)-2^^-trichloroethanol 
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Registration  No. 


000707  LA— 88— 0007 
000707  ME— 91— 0008 
000707  MS— 90— 0004 
000707  OR— 90— 0015 
000707  PA— 92— 0004 
000707  TX— 93— 0018 
000707  VA— 89— 0005 
000707  WA— 90— 0022 
000769—00639 

000829—00165 

001021—00535 


001685—00072 


002217—00779 
002217—00780 


002596—00120 


002596—00121 


Product  Name 


002792—00064 


003487—00018 


004822—00007 
004822—00010 
004822—00160 
004822—00174 
004822—00197 
004822—00204 

004822—00206 
004822—00215 
004822—00216 
004822—00217 
004822—00239 
004822—00240 
004822—00241 
004822—00242 
004822—00243 
004822—00244 
004822—00253 


Kelthane  Mf  Agricultural  MIticide 

Kelthane  35  Agricultural  MIticide 

Kelthane  MF  Agricultural  MIticide 

Kelthane  35  Agricultural  Miticide 

Kelthane  35  Agricultural  Miticide 

Kelthane  MF  Agricultural  Miticide 

Kelthane  35  Agricultural  Miticide 

Kelthane  35  Agricultural  Miticide 

Smcp  Granular  Hy-Kil-4  Non  Selective  Weed 
&  Grass  Killer 

SA-50  Brand  Home  Garden  Weed  Granules 
containing  Dactha 

Personal  Repellent  Formula  5731 


State    Formula   254    IRS    Insect    Repellent 
Spray 


Bug  Stop  Lotion 
Bug  Stop  Pump  Spray 


Hartz  Flea  and  Tick  Repellent  for  Cats  III 


Hartz  Flea  and  Tick  Repellent  for  Dogs  1 


Deco  Salt  No.  35 


Eagles-7  Mange  Treatment 


Off!  Liqukj  Insect  Repellent 

Off!  Pressurized  Insect  Repellent 

Off!  Fonnuta  III  Liquid  Spray  Insect  Repellent 

Off!  Insect  Repellent  Formula  VI 

6017  Fonnula  3  Insect  Repellent 

Johnson  Wax  6017  FOrmula  7  Insect  Repel- 
lent 

Fomnula  6099  #2  Insect  Repellent 

Maximum  Strength  Deep  Woods  Off! 

Maximum  Strength  Deep  Woods  Off!  II 

Johnson  Wax  Deep  Woods  Off!  Ill 

6017  Formula  13  Insect  Repellent 

6017  Formula  14  Insect  Repellent 

6017  Formula  15  Insect  Repellent 

Fonnula  6099  #8  Insect  Repellent 

Formula  6099  #9  Insect  Repellent 

Formula  6099  #10  Insect  Repellent 

Formula  6099  #12  Insect  Repellent 


Chemical  Name 


1 ,1 -Bis(chlorophenyl)-2.2,2-trichloroethanol 
1 , 1 -Bis(chlorophenyl)-2,2,2-trichloroethanol 
1 ,1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 
1 , 1 -Bis(chlorophenyl)-2,2,2-trichloroethanol 
1 ,1 -Bis(chlorophenyl)-2,2,2-trichk)roethanol 
1 ,1  -Bis(chlorophenyl)-2.2,2-trichloroethanol 
1,1-Bis(chlorophenyl)-2.2,2-trichloroethanol 
1 ,1  -Bis(chlorophenyl)-2,2,2-trichk)roethanol 
5-Bromo-3-sec-butyl-6-methyluracil 

Dimethyl  tetrachloroterephthalate 

Dipropyl  isocinchomeronate 
^Octyl  bicycloheptene  dicarboximide 
N,/V-Diethyi-meta-toluamide  and  other  isomers 
Dipropyl  isocinchomeronate 

A/-Octyl  bicycloheptene  dicarboximide 

A/,A/-Diethyl-meta-toluamide  and  other  isomers 

N,/V-Diethyl-rT»ta-toluamide  and  other  isomers 

Dipropyl  isocinchomeronate 

/VOctyl  brcycloheptene  dicart)oximide 

A/./V-Dlethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 

(S-(ff  *,fl'))-4-Chloro-alpha-(1  -methylethyl)benzeneacetk:  acid, 

N./V-Diethyl-meta-toluamide  and  other  isomers 

(S-(fl*,/?'))-4-Chloro-alpha-(1  -methylethyl)benzeneacetic  acW, 

2,6-Dichloro-4-nitroaniline 

3-(3,5-Dichlorophenyl)-/V-(1  -methylethyl)-2,4-dioxo-1  - 
imidazolidinecarboxamide 

Lindane   (Gamma   Isomer  of  benzene   hexachtoride)   (99%   pure 
gamma  isomer 

Rotenone 

/V,/V-Diethyl-meta-toluamide  and  other  isomers 

/V.W-Diethyl-meta-toluamide  and  other  isomers 

N.W-Diethyl-meta-toluamide  and  other  isomers 

W,W-Diethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamlde  and  other  isomers 

W,/V-Diethyl-meta-toluamide  and  other  isomers 


N./V-Diethyl 
/V,A/-Diethyl- 
A/.W-Diethyl- 
A/,N-Diethyl 
W,W-Diethyl 
/V,/V^Diethyl 
A/,/V-Diethyl 
/V,/\^Diethyl 
N,N-Diethyl 
A/,/V-Diethyl 
A/./V-Diethyl 


meta-toluamide 
meta-toluamide 
■meta-toluamide 
meta-toluamide 
meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 
■meta-toluamide 


and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 
and  other 


isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
isomers 
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Registration  No. 


004822—00226 

004822—00366 
004822—00398 

004822—00401 
004822—00416 
004822—00424 
005481—00236 

005481—00237 

005481—00251 

005481—00310 

005481—00319 

005905—00487 
006718—00006 
009444 — 00092 
010107—00004 
010107—00082 
010707—00013 

010806—00086 
010807—00125 


Product  Name 


Maximum  Strength  Pump  Spray  Deep  Woods 
Off! 

Off!  Insect  Repellent  Formula  1990  #1 

Unscented  Deep  Woods  Off!  for  Sportsmen 
Insect  Repellent 

Deep  Woods  Off  Fomiula  V1 1 1 

Insect  Repellent  1994  DJDL 

Off!  Lotion  Formula  By 

Lindane  12  1/2%  Concentrate 

Lindane  12  1^2%  Insecticide 

Lindane  1-E 

20%  Undane  E.G. 

Royal  Brand  Lindane  25-W 

Agco  Metfiomyl  2  Insecticide  Dust 

D-15  Insect  Repellent 

Baygon  Crack  &  Crevice  Insecticide 

All  In  1  Turf  16=4=6 

Combelt  Dacttial  5-G 

Magnacide  4551 


Contact  Insect  Repellent 


Misty  Anti-Crawl  II  Residual  Insecticide 


010807—00165 


010900—00074 


011556—00114 
012714—00003 
013283—00012 


019713—00308 
019713—00318 
01 971  a— 00358 
028293—00297 


Amrep  5006 


878  Insect  Repellent  Spray 


Mira  Insect  Repellent  Spray  for  Horses 
Golden  Sun  Feeds  Hi  Ptios  "12"  Lanrt-Ban 
Rainbow  Jungle  Fonnula  Insect  Repellent 


Drexel  Lindane  20%  E.C. 
Soutfiland  Pearson  20%  Borer  Spray 
Falls  Undane  20%  Emulsifiable  Concentrate 
Martin's  Cube  Powder  5%  Rotenone 


Chemical  f'tame 


A/,A^Diethyl-meta-to<uamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 
A/,A^DIethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-to»uamide  and  other  isomers 

/V,/V-Diethyt-meta-tolu£mfiide  and  other  isomers 

A/,A/-Diethyl-meta-toluamide  and  other  isomers 

Lindane   (Gamma   isomer  of  benzene   hexachloride)   (99%   pure 
gamma  isomer 

Lindane   (Gamma  isomer  of  benzene  hexachloride)   (99%  pure 
gamma  isomer 

Lindane   (Gamma  isomer  of  benzene  hexachloride)   (99%  pure 
gaunma  isomer 

Lindane   (Gamma   isomer  of  benzene  hexachloride)   (99%  pure 
gamma  isomer 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (99%  pure 
gamma  isomer 

S-Methyl  /V-((methylcaft)amoyl)oxy)thioacetimidate 

/V,/V-Diethyl-meta-toluamide  and  other  isomers 

o-lsopropoxyphenyl  methylcart)amate 

Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 

5-Chloro-2-methyl-3(2H)-isothiazolone 

2-Methyl-3(2H)-isothiazolone 

Dipropyl  isocinchomeronate 

NOcty\  bicydoheptene  dicarboximide 

A/,Af-Diethyt-meta-toluamide  and  other  isomers 

o-isopropoxyphenyl  methylcarbamate 

A/Octyl  bicydoheptene  dicartwximide 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

o-lsopropoxyphenyl  methylcarbamate 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

Dipropyl  isocinchomeronate 

/V-Octyl  bicydoheptene  dicartwximide 

/V,A^Diethyl-meta-toluamide  and  other  isomers 

A/,/V-Diethyl-meta-toluamide  and  other  isomers 

2-Chloro-1-(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 

Dipropyl  isodnchomeronate 

/VOctyt  bicydoheptene  dicarboximide 

/V,A/-Diethyl-meta-toluamide  and  other  isomers 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (99%   pure 
gamma  isomer 

Lindane   (Gamma   isomer  of  benzene   hexachloride)   (99%  pure 
gamma  Isomer 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (9&%  pure 
gamma  isomer 

Rotenone 

Cube  Resins  other  tfian  rotenone 
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028293—00303 
028293—00304 

028293—00319 

034704—00122 

034704—00219 

034704—00220 

034704—00513 
034704—00673 

034704—00720 
034704—00758 
046515—00046 
054287—00005 
054287—00006 

054287—00008 
054287—00011 
054287—00012 


055500—00001 
056575—00009 


056575—00010 

062719—00309 

068891  WA— 89— 0009 

069421— C  0028 

069421—00053 


Product  Name 


Martin's  Bombane  Jet  Stream 

Martins  US-EQ  335  Screw  Womfi  Remedy  for 
Horses  &  Mules 

Martin's  Rotenone  Powder 

Clean  Crop  Lindane  25  Seed  Treater 

Clean  Crop  Lindane  25wp  Dyed  Seed  Treater 

Clean  Crop  Lindane  75  WP  Undyed  Seed 
Treater 

Dicofol  4EC 

Lindane  400  Undyed  Flowable  Liquid 

Dichlorobenil  2G 
Best  Garden  Weeder 
Insect  Repellent  3 
Mosquito  Guard 
Insect  Guard 

Insect  Guard  II 


Deet  Plus  Insect  Repellent 


Chemical  Name 


Deet  Plus  Composite  Spray 


Z-Stop 

Bens  Backyard  Formula  Tick  and  Insect  Re- 
pellent 


Ben's  Wilderness  50%  Formula  Tick  &  Insect 
Repellent 

Chlorpyrifos  Technical 

Enquik 

Screen  Insect  Repellent 

Black  Rag  Insect  Repellent  Spray 


Lindane   (Gamma   isomer  of  benzene  hexachloride)   (99%  pure 
gamma  isomer 

Lindane   (Gamma  isomer  of  benzene  hexachloride)  K99%  PUf® 
gamma  isomer 

Pine  oil 

Rotenone 

Cube  Resins  other  than  rotenone 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (99%  pure 
gamma  isomer 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (99%  pure 
gamma  isomer 

Lindane   (Gamma   isomer  of  benzene  hexachloride)   (99%  pure 
gamma  isomer 

1 ,1 -Bis(chlorophenyl)-2,2,2-trichloroethanol 

Lindane   (Gamma  isomer  of  benzene   hexachloride)   (99%   pure 
gamma  isomer 

2,6-Dichk>robenzonitrile 

Dimethyl  tetrachloroterephthalate 

/V,A^Diethyl-meta-toluamide  and  other  isomers 

N,N^Diethyl-meta-toluamide  and  other  isomers 

M-Octyt  bicycloheptene  dicarboximide 

N,A/-Diethyl-meta-toluamide  and  other  isomers 

Dipropyl  isocinchomeronate 

/V-Octyl  bicycloheptene  dicartioximide 

/V,/V-Diethyl-meta-toluamide  and  other  isomers 

Dipropyl  isocinchomeronate 

MOctyl  bicycloheptene  dicart)Oximide 

W./V-Diethyl-meta-toluamide  and  other  isomers 

Dipropyl  isocinchomeronate 

N-Octyl  bicycloheptene  dicarboximide 

/\/,/y/-Diethyl-meta-toluamide  and  other  isomers 

Zinc 

Dipropyl  isocinchomeronate 

WOctyl  bicycloheptene  dicartxjximide 
A/,W-Diethyl-meta-toluamide  and  other  isomers 
A/,/V-Diethyl-meta-toluamide  and  other  isomers 

0,0-Diethyl  0-(3,5,6-trichloro-2-pyridyl)  phosphorothioate 
Urea,  sulfate  (1:1)  (8CI,  9CI)  (CA  INDEX  NAME) 
A/,N-Diethyt-meta-toluamide  and  other  isomers 
Dipropyl  isocinchomeronate 
/VOctyl  bicycloheptene  dicart)oximide 
N,A^Diethyl-meta-toluamide  and  other  isomers 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 
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Table  2— Registrants  requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000099 

000100 

000121 

000241 

000264 

000279 

000334 

000400 

000407 

000478 

000524 

000538 

000655 

000707 

000769 

000829 

001021 

001685 

002217 

002596 

002792 

003487 

004822 

005481 

005905 

006718 

009444 

010107 

010707 

010806 

010807 

010900 

011556 

012714 

013283 

019713 

028293 

034704 

046515 

054287 

055500 

056575 

062719 

068891 

069421 


Company  Name  and  Address 


Watkins,  Inc.,  150  Liberty  Street,  Winona,  MN  55987. 

Novartis  Crop  Protection,  Inc.,  Box  18300,  Greensboro,  NC  27419. 

Spectaim,  A  Div  of  United  Industries  Corp.,  Box  15842,  St.  Louis,  MO  63114. 

American  Cyanamid  Co.,  Agri  Research  Div  -  U.S.  Regulatory  Affair,  Box  400,  Princeton,  NJ  08543. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Parte,  NC  27709. 

FMC  Corp.,  Agricultural  Products  Group,  1735  Maritet  St.,  Philadelphia,  PA  19103. 

Hysan/AMP,  A  Division  of  Specialty  Chemical  Resource,  9055  Freeway  Drive,  Macedonia,  OH  44056. 

Uniroyal  Chemical  Co.,  Inc.,  74  Amity  Rd.,  Bethany,  CT  06524. 

Imperial  Inc.,  Attn:  Gene  R.  Currie,  Box  536,  Hampton,  lA  50441. 

Realex,  Div  of  United  Industries  Corp.,  Box  15842,  St.  Louis,  MO  631 14. 

Monsanto  Co.,  Agent  For:  Monsanto  Agricultural  Co.,  600  13th  Street.  NW..  Suite  660,  Washington,  DC  20005. 

The  Scotts  Co.,  14111  Scottslawn  Rd.,  Marysville,  OH  43041. 

Prentiss  Inc.,  C.B.  2000.  Floral  Parte,  NY  1 1001. 

Rohm  &  Haas  Co.,  Attn:  Robert  H.  Laridn,  100  Independence  Mall  W.,  Philadelphia,  PA  19106. 

Sureco  Inc..  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite  200,  Bloomington,  MN  55431. 

Southern  Agricultural  Insecticides,  Inc.,  Box  218,  Palmetto,  FL  34220. 

McLaughlin  Gonnley  King  Co.,  8810  Tenth  Ave.,  North,  Minneapolis,  MN  55427. 

The  State  Chemical  Mfg.  Co.,  3100  Hamilton  Ave,  Cleveland,  OH  44114. 

PBI/Gordon  Corp.,  Attn:  Craig  Martens,  Box  014090,  Kansas  City,  MO  64101. 

Hartz  Mountain  Corp.,  400  Plaza  Dr..  Secaucus,  NJ  07094. 

ELF  Atochem  N.A.  Inc.,  Decco  Division,  1713  S.  California  Ave,  Monrovia,  CA  91017. 

Bacon  Products  Co.,  Inc.,  Box  22187,  Chattanooga,  TN  37422. 

S.C.  Johnson  &  Son  Inc.,  1525  Howe  Street,  Racine,  Wl  53403. 

AMVAC  Chemical  Corp.,  Attn:  Jon  C.  Wood,  2110  Davie  Ave.,  Commerce,  CA  90040. 

Helena  Chemical  Co.,  6075  Poplar  Ave.,  Suite  500,  Memphis,  TN  38119. 

Amway  Corp.,  Technical/Regulatory  Support  Services,  7575  E.  Fulton  Rd.,  Ada.  Mi  49335. 

Waterbury  Companies  Inc.,  Box  640,  Independence,  LA  70443. 

Van  Diest  Supply  Co.,  1434  220th  Street,  Box  61 0,  Webster  City,  lA  50595. 

Baker  Petrolite  Corp.,  Box  5050,  Sugartand,  TX  77487. 

Contact  Industries,  Div.  of  Safeguard  Chemical  Corp.,  411  Wales  Ave,  Bronx,  NY  10454. 

AMREP,  Inc.,  990  Industrial  Dr.,  Marietta,  GA  30062. 

ShenMn-Williams  Diversified  Brands  Inc.,  31500  Sokxi  Rd.,  Soton,  OH  44139. 

Bayer  Corp.,  Agriculture  Division,  Animal  Health,  Box  390,  Shawnee  Mission,  KS  66201. 

Golden  Sun  Feeds  Inc.,  Highway  4  South,  Estherville,  lA  51334. 

Regwest  Co..  Agent  For:  Raiinbow  Technology  Corp.,  Box  2220,  Greeley,  CO  80632. 

Drexel  Chemical  Co.,  1700  Channel  Ave.,  Box  13327,  Memphis,  TN  381 13. 

Unkx)m  Laboratories,  12385  Automobile  Blvd.,  Clearwater,  FL  33762. 

Cherie  Gamer,  Agent  For  Platte  Chemteal  Co..  Inc.,  Box  667,  Greeley,  CO  80632. 

Celex,  Division  of  United  Industries  Corp.,  Box  15842.  St.  Louis,  MO  63114. 

Regwest  Co.,  Agent  For  Associated  Registrattons,  Box  2220.  Greeley,  CO  80632. 

WESPAC  Enterprises  Inc.,  Box  46337,  Seattle,  WA  98146. 

Tender  Corp.,  Littleton  Industrial  Parte,  Box  290,  Littleton,  NH  03561. 

Dow  Agrosciences  LLC.  9330  Zionsville  Rd.,  308/3E,  Indianapolis,  IN  46268. 

Entek  Corp.,  1912  E.  Lemon  Heights  Drive,  Santa  Ana,  CA  92705. 

Black  Rag  Insect  Control  Systems,  c/o  PS  &  RC,  Box  493.  Pleasanton,  CA  94566. 


28480 


Federal  Register /Vol.  64,  No.  101  /  Wednesday,  May  26,  1999 /Notices 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  November  22, 1999. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

rv.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  oT  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26, 1991;  [FRL  3846-4]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 


Product  Manager 


JoAnne  Miller .... 
Bipin  C.  Gandhi 


effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 

Dated:  May  13. 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  99-13378  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-874;  FRL-6081-3] 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 

Office  location/telephone  numtrar 


pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  niunber  PF-874,  must  be 
received  on  or  before  June  25, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiu-ces  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460:  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Rm.  237,  CM  #2.  703-305-6224,  e-mail:miller.joanne@  epamail.epa.gov. 
Rm.  707A,  CM  #2,  703-305-7740,  e-mail:  gandhi.bipin©epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  imder  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 


petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  [PF-874] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  cleiimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 


record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  a»an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 


the  docket  control  number  [PF-8741  and 
appropriate  petition  number.  Electronic 
comments  this  on  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  13, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitioiis 

Petitioner  simimaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  simimary 
announces  the  availability  of  a 
description  of  the  anal)rtical  methods 
available  to  EPA  for  the  detection  and 
measiu-ement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Novartis  Crop  Protection,  Inc. 

PP  7F4897 

EPA  has  received  an  amended 
pesticide  petition  (7F4897)  from 
Novartis  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA.  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180.368  by  establishing  and 
amending  current  tolerances  for 
residues  of  metolachlor  (2-chloro-N-(2- 
ethyl-6-methylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamide  and  its 
metabolites,  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
{2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound,  in  or  on  the 
raw  agricultural  commodities  sunflower 
seed  at  0.5  parts  per  million  (ppm); 
simflower  meal  at  1.0  ppm;  sugar  beet 
tops  at  15.0  ppm;  sugar  beet  roots  at  0.5 
ppm;  sugar  beet  dried  pulp  at  1.0  ppm; 
sugar  beet  molasses  at  3-.0  ppm;  cotton 
gin  trash  at  5.0  ppm;  liver  (of  goats, 
hogs,  horses,  sheep,  cattle)  at  0.1  ppm 
and  kidney  (of  goats,  hogs,  horses, 
sheep,  cattle)  at  0.5  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
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evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
natiire  of  the  metabolism  of  metolachlor 
in  plants  is  well  imderstood. 
Metabolism  in  plants  involves 
conjugation  of  the  chloroacetyl  side 
chain  with  glutathione,  with  subsequent 
conversion  to  the  cysteine  and  thiolactic 
acid  conjugates.  Oxidation  to  the 
corresponding  sulfoxide  derivatives 
occurs  and  cleavage  of  the  side  chain 
ether  group,  followed  by  conjugation 
with  glucose. 

2.  Analytical  method.  Novartis  has 
submitted  a  practical  analytical  method 
involving  extraction  by  acid  reflux, 
filtration,  partition  and  cleanup  with 
analysis  by  gas  chromatography  using 
Nitrogen/Phosphorous  (N/P)  detection. 
The  methodology  converts  residues  of 
metolachlor  into  a  mixture  of  CGA- 
37913  and  CGA-49751.  The  limit  of 
quantitation  (LOQ)  for  the  method  is 
0.03  ppm  for  CGA-37913  and  0.05  ppm 
for  CGA-49751. 

3.  Magnitude  of  residues — ^i. 
Sunflower.  A  total  of  15  residue  trials 
were  conducted  in  major  sunflower 
growing  areas  of  the  United  States. 
Applications  were  made  at  1-  and  2x  the 
maximum  labeled  rate  of  3.0  lbs.  ai/A 
(metolachlor).  Processing  was  also 
conducted  with  seeds  processed  into 
meal,  hulls,  crude  oil,  refined  oil  and 
soapstock.  Based  on  these  studies, 
tolerances  are  proposed  in  sunflower 
seed  at  0.5  ppm  and  in  sunflower  meal 
at  1.0  ppm. 

ii.  Sugarbeets.  Eleven  sugar  beet  trials 
were  conducted  using  six  different 
treatment  scenarios.  The  maximum  Ix 
use  rate  was  4.0  lbs.  active  ingredient 
(ai)/A  of  S-metolachlor  applied  preplant 
surface  or  preplant  incorporated  (1.33 
lbs.  ai/A)  plus  a  post  foliar  spray  (2.66 
lbs.  ai/A).  3x  and  5x  treatments  were 
also  conducted.  Maximimi  residues  at 
the  Ix  rate  were  14  ppm  in  sugar  beet 
tops  and  0.32  ppm  in  sugar  beet  roots. 
Using  theoretical  animal  diets,  Novartis 
determined  that  current  tolerances  for 
metolachlor  in  kidney  and  liver  may  not 
be  adequate  to  cover  residues  resulting 
firom  the  feeding  of  sugar  beet  tops  in 
combination  with  peanut  hay  and 
sorghum  grain.  In  the  processing  study, 
it  was  determined  that  tolerances  woiild 
be  required  in  dried  pulp  and  molasses, 
but  not  in  refined  sugar. 

iii.  Cotton.  Results  of  data  submitted 
September  1998,  to  address  an  EPA 
request  for  residue  data  to  determine 
residues  of  metolachlor  in  cotton  gin 


trash  indicated  a  tolerance  of  5.0  ppm 
needed  to  be  estabUshed  for  metolachlor 
in  this  raw  agricultural  commodity 
(RAC). 

B.  Toxicological  Pmfile 

1.  Acute  toxicity.  Metolachlor  has  a 
low  order  of  acute  toxicity.  The 
combined  rat  oral  LD50  is  2,877 
milligrams/kilograms  (mg/kg).  The  acute 
rabbit  dermal  LD50  is  >  2,000  mg/kg  and 
the  rat  inhalations  LCjo  is  >  4.33 
milligrams  per  liter  (mg/L).  Metolachlor 
is  not  irritating  to  the  skin  and  eye.  It 

.  was  shown  to  be  positive  in  giiinea  pigs 
for  skin  sensitization.  End  use 
formulations  of  metolachlor  also  have  a 
low  order  of  acute  toxicity  and  cause 
slight  skin  and  eye  irritation. 

2.  Genotoxicity.  Assays  for 
genotoxicity  were  comprised  of  tests 
evaluating  metolachlor's  potential  to 
induce  point  mutations  {Salmonella 
assay  and  an  L5178/TK+/-  mouse 
lymphoma  assay),  chromosome 
aberrations  (mouse  micronucleus  and  a 
dominant  lethal  assay)  and  the  ability  to 
induce  either  unscheduled  or  scheduled 
DNA  synthesis  in  rat  hepatocytes  or 
DNA  damage  or  repair  in  himian 
fibroblasts.  The  results  indicate  that 
metolachlor  is  not  mutagenic  or 
clastogenic  and  does  not  provoke 
unscheduled  DNA  synthesis. 

3.  Reproductive  and  developmental 
toxicity.  The  developmental  and 
teratogenic  potential  of  metolachlor  was 
investigated  in  rats  and  rabbits.  The 
results  indicate  that  metolachlor  is  not 
embryotoxic  or  teratogenic  in  either 
species  at  maternally  toxic  doses.  The 
no-observed  adverse  effect  level 
(NOAEL)  for  developmental  toxicity  for 
metolachlor  was  360  mg/kg/day  for  both 
the  rat  and  rabbit,  while  the  NOAEL  for 
maternal  toxicity  was  established  at  120 
mg/kg/day  in  the  rabbit  and  360  mg/kg/ 
day  in  the  rat.  A  2-generation 
reproduction  study  was  conducted  with 
metolachlor  in  rats  at  feeding  levels  of 
0,  30,  300  and  1,000  ppm.  The 
reproductive  NOAEL  of  300  ppm 
(equivalent  to  23.5  to  26  mg/kg/day)  was 
based  upon  reduced  pup  wei^ts  in  the 
Fla  and  F2a  litters  at  the  1,000  ppm 
dose  level  (equivalent  to  75.8  to  85.7 
mg/kg/day).  The  NOAEL  for  parental 
toxicity  was  equal  to  or  greater  than  the 
1,000  ppm  dose  level. 

4.  Suhchronic  toxicity.  Metolachlor 
was  evaluated  in  a  21 -day  dermal 
toxicity  study  in  the  rabbit  and  a  6- 
month  dietary  study  in  dogs;  NOAELs  of 
100  mg/kg/day  and  7.5  mg/kg/day  were 
established  in  the  rabbit  and  dog, 
respectively.  The  liver  was  identified  as 
the  main  ta^et  organ.  Metolachlor  was 
also  recently  evaluated  in  a  new  90-day 
suhchronic  feeding  study  in  rats.  The 
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NOAEL  was  defined  as  300  ppm, 
corresponding  to  average  daily  intakes 
of  20.2  mg/kg  body  weight  (bwt)  in 
males  and  23.4  mg/kg  bwt  in  females. 

5.  Chronic  toxicity.  A  1  year  dog  study 
was  conducted  at  dose  levels  of  0,  3.3, 
9.7,  or  32.7  mg/kg/day.  The  reference 
dose  (RfD)  for  metolachlor  is  based  on 
the  1  year  dog  study  with  a  NOAEL  of 
9.7  mg/kg/day.  The  RfD  for  metolachlor 
is  established  at  0.1  mg/kg/day  using  a 
100-fold  uncertainty  factor.  A  combined 
chronic  toxicity /oncogenicity  study  was 
also  conducted  in  rats  at  dose  levels  of 
0. 1.5. 15  or  150  mg/kg/day.  The  NOAEL 
for  systemic  toxicity  was  15  mg/kg/day. 

6.  Animal  metabolism.  In  animals, 
metolachlor  is  rapidly  metabolized  and 
almost  totally  eliminated  in  the  excreta 
of  rats,  goats,  and  poultry.  Metabolism 
in  animals  proceeds  through  common 
Phase  1  intermediates  and  glutathione 
conjugation. 

7.  Metabolite  toxicology.  The 
metabolism  of  metolachlor  has  been 
well  characterized  in  standard  P'ederal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  rat  metabolism  studies.  The 
metabolites  found  are  considered  to  be 
toxicologically  similar  to  parent. 
Metolachlor  does  not  readily  undergo 
dealkylation  to  form  an  aniline  or 
quinone  imine  as  has  been  reported  for 
other  members  of  the  chloroacetanilide 
class  of  chemicals.  Therefore,  it  is  not 
appropriate  to  include  metolachlor  with 
the  group  of  chloroacetanilides  that 
readily  undergo  dealkylation,  producing 
a  common  toxic  metabolite  (quinone 
imine). 

8.  Endocrine  disruption.  Metolachlor 
does  not  belong  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system.  There 
is  no  evidence  that  metolachlor  has  any 
effect  on  endocrine  function  in 
developmental  or  reproduction  studies. 
Furthermore,  histological  investigation 
of  endocrine  organs  in  the  chronic  dog, 
rat  and  mouse  studies  conducted  with 
inetolachlor  did  not  indicate  that  the 
endocrine  system  is  targeted  by 
metolachlor,  even  at  maximally 
tolerated  doses  administered  for  a 
lifetime.  Although  residues  of 
metolachlor  have  been  foimd  in  RAC, 
there  is  no  evidence  that  metolachlor 
bioaccumulates  in  the  environment. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
to  metolachlor,  aggregate  exposure  has 
been  estimated  based  on  the  theoretical 
maxium  residue  contribution  (TMRC) 
from  the  use  of  metolachlor  in  or  on 
RAC  for  which  tolerances  have  been 
previously  established  (40  FR  180.368). 
The  incremental  effect  on  dietary  risk 


resulting  bom  the  addition  of  the  uses 
on  sunflowers  and  sugarbe^ts  was  also 
included  by  conservatively  assuming 
that  exposure  wovdd  occur  at  the 
proposed  tolerance  levels  with  100%  of 
the  crop  treated- 

i.  Food.  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  residue 
for  all  these  RAC  by  the  consumption 
data  which  estimates  the  amouiit  of 
these  products  consiuned  by  various 
population  subgroups.  Some  of  these 
RAC  (e.g.  com  forage  and  fodder,  peanut 
hay,  sunflower  meal,  sugarbeet  tops)  are 
fed  to  animals;  thus  exposure  of  humans 
to  residues  in  these  fed  commodities 
might  result  if  such  residues  are 
transferred  to  meat,  milk,  poultry,  or 
eggs.  Therefore,  tolerances  of  0.02  ppm 
for  milk,  meat  and  eggs  and  0.2  ppm  for 
kidney  and  0.05  ppm  for  liver  have  been 
previously  established  for  metolachlor. 
Based  upon  theoretical  diets 
constructed  from  the  sugar  beet  residue 
data,  Novartis  is  proposing  raising  the 
tolerances  in  kidney  (0.5  ppm)  and  liver 
(0.1  ppm)  to  cover  any  transfer  of 
residues  to  animals  that  may  occur  itom 
the  feeding  of  treated  sugar  beet  tops.  In 
conducting  this  exposxire  assessment,  it 
has  been  conservatively  assimied  that 
100%  of  all  RAC  for  which  tolerances 
have  been  established  or  jwoposed  in 
this  petition  for  metolachlor  will 
contain  metolachlor  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance,  which  results  in  an  over 
estimation  of  human  exposure. 

ii.  Drinking  water.  Another  potential 
source  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water. 
Environmental  fate  studies  show  that 
metolachlor  appears  to  be  moderately 
persistent  and  ranges  from  being  mobile 
to  highly  mobile  in  different  soils.  Based 
on  experience  with  metolachlor,  it  is 
believed  metolachlor  will  be 
infrequently  found  in  drinking  water 
sources,  and  when  found,  will  be  in  the 
low  parts  per  billion  (ppb)  range. 
Metolachlor  is  not  yet  regulated  under 
the  Safe  Drinking  Water  Act;  therefore, 
no  maximum  contaminant  level  (MCL) 
has  been  established  for  it.  A  1-10  day 
Health  Advisory  Level  has  been 
established  at  2,000  ppb  and  a  Lifetime 
Health  Advisory  Level  has  been 
established  at  100  ppb.  It  is  not  likely 
that  maximum  or  average 
concentrations  of  metolachlor  will 
exceed  the  1-10  day  HA  levels  or  that 
annual  average  metolachlor 
concentrations  will  exceed  the  lifetime 
HA  of  100  ppb.  In  addition,  through  the 
reregistration  process,  Novartis  has 
amended  its  labels  to  include  further 
protections  to  minimize  groimd  and 
surface  water  contamination. 


2.  Non-dietary  exposure.  Although 
metolachlor  may  be  used  on  turf  and 
ornamentals  in  a  residential  setting,  that 
use  represents  less  than  0.1%  of  the 
total  herbicide  market  for  residential 
turf  and  landscape  uses.  No  indoor  uses 
of  metolachlor  are  registered.  Currently, 
there  are  no  acceptable,  reliable 
exposure  data  available  to  assess  any 
potential  risks.  However,  given  the 
small  amoimt  of  material  that  is  used,  it 
is  concluded  that  the  potential  for  non- 
occupational exposure  to  the  general 
population  is  imlikely.  EPA  has 
identified  a  toxicity  endpoint  for 
intermediate-term  residential  risks. 
Based  on  the  high  level  of  this  endpoint 
(NOAEL  of  100  mg/kg/day  and  lowest- 
observed  adverse  effect  level  (LOAEL)  of 
1 ,000  mg/kg/day  from  the  2 1  -day 
dermal  toxicity  study  in  rabbits),  EPA 
has  said  it  does  not  expect  the 
intermediate-term  aggregate  risk  to 
exceed  the  level  of  concern. 

D.  Cumulative  Effects 

The  potential  for  cimiidative  effects  of 
metolachlor  and  other  substances  that 
have  a  conmion  mechanism  of  toxicity 
has  also  been  considered.  It  is 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  with 
other  registered  pesticides  in  this 
chemical  class  (chloroacetamides)  is  not 
appropriate.  Since  EPA  itself  has  stated 
that  the  carcinogenic  potential  of 
metdtachlor  is  not  the  same  as  other 
registered  chloroacetamide  herbicides, 
based  on  differences  in  rodent 
metabolism  (EPA  Peer  Review  of 
metolachlor,  1994),  it  is  believed  that 
metolachlor  should  only  be  considered 
in  an  aggregate  exposure  assessment  and 
not  a  cxunulative  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  based  on  the  the 
completeness  and  reliability  of  the 
toxicity  data,  it  is  concluded  that 
aggregate  exposiue  to  metolachlor 
(including  the  proposed  uses)  in  food 
v«ll  utilize  2.06%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water  and  from 
non-dietary,  non-occupational 
exposures,  it  is  not  expected  that 
aggregate  exposure  from  all  soiuxes  will 
exceed  100%  of  the  RfD.  Therefore,  one 
can  conclude  there  is  a  reasonable 
certainty  that  no  harm  will  result  &t>m 
aggregate  exposure  to  metolachlor.  . 


2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
metolachlor,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat  have  been  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
chemical  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  a  chemical  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  (reduced 
mean  fetal  bwt,  reduced  number  of 
iihplantations/dam  with  resulting 
decreased  litter  size,  and  a  slight 
increase  in  resorptions/dcm  with  a 
resulting  increase  in  post-implantation 
loss)  was  observed  in  studies  conducted 
with  mv'>tolachlor  in  rats  and  rabbits. 
The  NOAEL's  for  developmental  effects 
in  both  rats  and  rabbits  were  established 
at  360  mg/kg/day.  The  developmental 
effect  observed  in  the  metolachlor  rat 
study  is  beUeved  to  be  a  secondary 
effect  resulting  from  maternal  stress 
(lacrimation,  salivation,  decreased  bwt 
gain  and  food  consimiption  and  death) 
observed  at  the  limit  dose  of  1,000  mg/ 
kg/day. 

A  2-generation  reproduction  study 
was  conducted  with  metolachlor  at 
feeding  levels  of  0,  30,  300  and  1,000 
ppm.  The  reproductive  NOAEL  of  300 
ppm  (equivalent  to  23.5  to  26  mg/kg/ 
day)  was  based  upon  reduced  pup 
weights  in  the  Fla  and  F2a  litters  at  the 
1,000  ppm  dose  level  (equivalent  to  75.8 
to  85.7  mg/kg/day).  The  NOAEL  for 
parental  toxicity  was  equal  to  or  greater 
than  the  1,000  ppm  dose  level. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
postnatal  toxicity  and  the  completeness 
of  the  data  base.  Based  on  the  current 
toxicological  data  requirements,  the  data 
base  relative  to  pre-  and  postnatal 
effects  for  children  is  complete.  Further, 
for  the  chemical  metolachlor,  the 
NOAEL  of  9.7  mg/kg/day  from  the 
metolachlor  chronic  dog  study,  which 
was  used  to  caloilate  the  RfD  (discussed 
above),  is  afready  lower  than  the 
developmental  NOAELs  of  360  mg/kg/ 
day  from  the  metolachlor  teratogenicity 
studies  in  rats  and  rabbits.  With  regard 
to  the  metolachlor  reproduction  study, 
the  lack  of  severity  of  the  pup  effects 
observed  (decreased  bwt)  in  the 
reproduction  study  at  the  systemic 
LOAEL  (equivalent  to  75.8  to  85.7  mg/ 
kg/day)  and  the  fact  that  the  effects  were 
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observed  at  a  dose  that  is  nearly  10 
times  greater  than  the  NOAEL  in  the 
chronic  dog  study  (9.7  mg/kg/day), 
suggest  there  is  no  additional  sensitivity 
for  infants  and  children.  Therefore,  it  is 
concluded  that  an  additional 
uncertainty  factor  is  not  warranted  to 
protect  the  health  of  in^ts  and 
children  and  that  the  RfD  at  0.1  mg/kg/ 
day  based  on  the  chronic  dog  study  is 
appropriate  for  assessing  aggregate  risk 
to  infants  and  children  from  use  of 
metolachlor. 

Using  the  conservative  exposure 
assiunptions  described  above,  the 
percent  of  the  RfD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
metolachlor  is  1.27%  for  nursing  infants 
less  than  1  year  old,  4.13%  for  non- 
nursing  infants,  4.42%  for  children  1-6 
years  old  and  3.26%  for  children  7-12 
years  old.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water  and  from 
non-dietary,  non-occuptional  exposure, 
it  is  not  expected  that  aggregate 
exposing  from  all  sources  will  exceed 
100%  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  it  is  concluded 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  metolachlor 
residues. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  levels  (MRL's)  established  for 
residues  of  metolachlor  in  or  on  RAC. 

2.  Omnichem  S.A.,  Industrial  Research 
Park,  1348  Louvain-La-Neuve,  Belgium 

PP  8E4950 

EPA  has  received  a  pesticide  petition 
(8E4950)  from  Omnichem  S.A., 
Industrial  Research  Park,  1348  Louvain- 
La-Neuve,  Belgium  proposing,  pursuant 
to  section  A06[d]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  estabUsh  an  exemption  from  the 
requirement  of  a  tolerance  for  a  range  of 
a-alkyl  (dz  -  C,8  )-©- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly{oxyethylene) 
content  is  5-80  moles)  when  used  in 
accordance  with  good  agricidtural 
practices  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 


growing  agricultural  crops  in  or  on  the 
RAC  after  harvest  or  to  animals  at  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Toxicological  Profile 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compounds 
compared  to  other  chemical  substances 
as  well  as  poljmiers  that  typically  are 
not  readily  absorbed.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  In  addition,  these 
criteria  exclude  polymers  about  which 
little  is  known.  The  Agency  believes 
that  poljrmers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Alpha-alkyl  (Cu  -  Ci8)-<»- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  conform  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(b)  and  meet  the  following 
criteria  that  are  used  to  identify  low  risk 
polymers. 

1.  Alpha-alkyl  (C,2  -  C,8)-a>- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(ox)rpropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not  cationic 
polymers,  nor  are  they  capable  of 
becoming  a  cationic  polymer  in  the 
natural  aquatic  environment. 

2.  Alpha-alkyl  (C12  -  Cisl-fi)- 
hydroxypoly(oxypropylene) 
poly{oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  contains  as  an 
integral  part  of  their  composition  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  Alpha-alkyl  (C,2  -  Cisl-O)- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  do  not  contain  as 
(m  integral  part  of  their  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR 
723.250(d)(2){iii). 
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4.  Alpha-alkyl  (Cu  -  C,8)-<i>- 
hydroxypoly(ox3rpropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not  designed, 
nor  are  they  reasonably  anticipated  to 
substantially  degrade,  decompose  or 
depolymerize. 

5.  Alpha-alkyl  (C12  -  Ci8)-<o- 
hydroxypolyCoxjrpropylene) 
poly(oxyethylene)  copoljrmers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not 
manufactured  or  imported  from 
monomers  eind/or  oUier  reactants  that 
are  not  already  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactured  imder  an  applicable 
TSCA  section  5  exemption. 

6.  Alpha-alkyl  (Cu  -  C,8)-<i>- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  greater  than  or 
equal  to  10,000  daltons. 

7.  The  Tninimiiin  number-average 
molecular  weight  of  a-alkyl  (C12-  C  is)- 
oo-  hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  is  1,517  daltons. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  normally  are  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract 
usually  are  incapable  of  eliciting  a  toxic 
response. 

8.  Alpha-alkyl  (C12  -  Cisl-o- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  has  a  range  of 
moleciilar  weights  from  a  minimiun  of 
1,517  to  a  maximiun  or  4,540  and 
contains  less  than  2%  oligomeric 
material  below  molecular  weight  500 
and  less  than  5%  oligomeric  material 
below  1,000  molecular  weight. 

9.  Alpha-alkyl  (C12  -  C.g)-©- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  does  not  contain 
reactive  functional  groups. 

10.  There  is  no  evidence  that  a-alkyl 
(C,2  -  C.g)-  0)- 


hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  endocrine 
disrupters,  whereas  substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
normally  are  not  absorbed  through  the 
intact  gastrointestinal  tract  (GI). 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  usually  are  incapable  of 
eliciting  a  toxic  response. 
B.  Aggregate  Exposure 

1.  Dietary  exposure.  Alpha-alkyl  (C12 
-  Cis)-  CO-  hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not  absorbed 
through  the  intact  GI  tract  and  are 
considered  incapable  of  eliciting  a  toxic 
response. 

i.  Food.  Alpha-alkyl  (C12  -  Cis)-**- 
hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  are  not  absorbed 
through  the  intact  GI  tract  and  are 
considered  incapable  of  eliciting  a  toxic 
response. 

ii.  Drinking  water.  Even  though  some 
members  of  this  family  of  polymers  are 
water  soluble,  the  high  binding  capacity 
to  clay  particles  renders  them  immobile. 
Based  upon  the  high  binding  to  clay  of 
a-alkyl  (C12  -  Ci8)-(i>- 
hydroxypoly{oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles,)  there  is  no 
reason  to  expect  human  exposure  to 
residues  in  drinking  water.  The 
copolymers  are  biodegraded  in  the 
environment  over  time  into  small 
molecular  units  that  are  easily 
mineralized  into  the  soil  matrix  or 
utilized  by  the  microbial  populations. 
These  small  molecular  imits  are 
considered  to  be  toxicologically  safe. 

2.  Non-dietary  exposure.  Tjrpical  use 
of  this  type  of  polymer  is  in  the 
detergent  formulations. 

C.  Cumulative  Effects 

There  are  data  that  support 
cumulative  risk  from  a-alkyl  (C12  -  Cu)- 
(0-  hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles),  since  polymers 
with  molecular  weights  greater  than  400 
are  not  readily  absorbed  through  the 


intact  skin  and  substances  with 
molecular  weights  greater  than  1,000  are 
not  normally  absorbed  through  the 
intact  GI  tract.  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  generally  are 
incapable  of  eliciting  a  toxic  response. 
Therefore,  there  are  no  reasonable 
expectations  of  increased  risk  due  to 
cumulative  exposure. 

D.  Safety  Determination 

1.  U.S.  population.  Alpha-alkyl  (C12  - 
Ci8)-<i>-  hydroxypoly(oxypropylene) 
poly(oxyethylene)  copolymers 
(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  cause  no  safety 
concerns  because  they  conform  to  the 
definition  of  a  low  risk  polymer  given 
in  40  CFR  723.250(b)  and  as  such  are 
considered  incapable  of  eliciting  a  toxic 
response.  Also,  there  are  no  additional 
pathways  of  exposure  (non- 
occupational, drinking  water,  etc.) 
where  there  would  be  additional  risk. 

2.  Infants  and  children.  Alpha-alkyl 
(C12  -  C,8)-<o- 

hydrox3rpoly(oxypropylene) 
poly(oxyethylene)  copolymers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene) 
content  is  5-80  moles)  cause  no 
aditional  concern  to  infants  and 
children  because  the  polymers  conform 
to  the  definition  of  a  low  risk  polymer 
given  in  40  FR  723.250(b)  and  as  such 
are  considered  incapable  of  eliciting  a 
toxic  response.  Also,  there  are  no 
additional  pathways  of  exposure  (non- 
occupational, driiiking  water,  etc.) 
where  infants  and  children  would  be 
additional  risk. 

E.  International  Tolerances 

We  are  not  aware  of  any  country 
requiring  a  tolerance  for  a-alkyl  (C12  - 
Ci8)-(»-  hydroxypoly(oxypropylene) 
poly(oxyethylene)  copol3maers 

(where  the  poly(oxypropylene)  content 
is  3-60  moles  and  the  poly(oxyethylene} 
content  is  5-80  moles).  Nor  have  there 
been  any  CODEX  Maximum  Residue 
Levels  (MRLs)  established  for  any  food 
crops  at  this  time. 

Omnichem  SA  is  petitioning  that  a- 
alkyl  (C12  -  C,8)-a)- 
hydroxypoly(ox3rpropylene) 
poly(oxyethylene)  copolymers 

(where  the  Poly(oxypropylene)  content 
is  3-60  moles  and  the  poly{oxyethylene) 
content  is  5-80  moles)  be  exempt  from 
the  requirement  of  a  tolerance  based 
upon  the  low  risk  polymer  definition  as 
per  40  CFR  723.250.  Therefore,  an 
analytical  method  to  determine  residues 
of  a-alkyl  (C12  -  C^)-**-  hydroxypoly 
(oxypropylene) 
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poly(oxyethylene)  copolymers  in  RAC 

has  not  been  proposed. 

[FR  Doc.  99-13035  Filed  5-25-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00600;  FRL-60ei-fi] 

Pesticides;  Policy  Issues  Related  to 
the  Food  Quality  Protection  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  To  assure  that  EPA's  policies 
related  to  implementing  the  Food 
Quality  Protection  Act  are  transparent 
and  open  to  public  participation,  EPA  is 
soliciting  comments  on  a  draft  policy 
paper  entitled  "Use  of  the  Pesticide  Data 
Program  in  Acute  Dietary  Assessment." 
This  notice  is  the  eighth  in  a  series 
concerning  science  policy  documents 
related  to  die  Food  Quality  Protection 
Act  and  developed  through  the 
Tolerance  Reassessment  Advisory 
Committee. 

DATES:  Comments  for  this  policy  paper, 
identified  by  docket  control  number 
OPP-00600,  must  be  received  on  or 
before  July  26, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  document.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00600  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Martin,  Environmental    ■ 
Protection  Agency  (7509C),  401  M  St., 
SW.,  Washington,  DC  20460.  OfBce 
location  and  telephone  number:  1921 
Jefferson  Davis  Highway  (7509C), 
Arlington,  VA,  22207;  (703)  308-2857; 
fax:  (703)  305-5147;  e-mail  address: 
martin.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufactiire  or 
formidate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 
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Examples 

of  poten- 

Categories 

NAICS 

tially  af- 
fected enti- 
ties 

Pesticide 

32532 

Pesticide 

pro- 

rrwuiufac- 

ducers 

turers 
Pesticide 
formula- 
tors 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  Usted  could  also  be  affected. 
If  available,  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  notice  affects  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this 
announcement  to  you,  consult  the 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  docxunent. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  science  policy  paper  from  the  EPA 
Home  Page  under  the  Office  of  Pesticide 
Programs  at  http://www.epa.gov/ 
pesticides/.  On  the  Office  of  Pesticide 
Program  Home  Page  select  "TRAC"  and 
then  look  up  the  entry  for  this 
document.  You  can  also  go  direcdy  to 
the  listings  at  the  EPA  Home  Page  at  the 
Federal  Register — Environmental 
Dociunents  entry  for  this  dociunent 
imder  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/)  to  obtain  this 
notice  and  the  science  policy  paper. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this 
dociunent,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  6035. 
You  may  also  follow  the  automated 
menu. 

3.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  at  the  beginning  of  this 
document.  In  addition,  the  official 
record  for  the  science  policy  paper 
Usted  in  the  "SUMMARY"  at  die 
beginnng  of  this  dociunent,  including 
the  public  version,  has  been  established 
under  docket  control  number  OPP- 
00600  (including  comments  and  data 


submitted  electronically  as  described 
below).  This  record  not  only  includes 
the  documents  that  are  physically 
located  in  the  docket,  but  also  includes 
idl  the  dociunents  that  are  referenced  in 
those  documents.  Public  versions  of 
these  records,  including  printed,  paper 
versions  of  any  electronic  comments, 
which  do  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI),  are  available  for 
inspection  in  Rm.  119,  Crystal  MaU  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
nimiber  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00600  in  the 
subject  line  on  the  first  page  of  yoiu* 
response. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  as  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASCn  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number.  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
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accordance  with  procedures  set  forth  in 
40  CFR  part  2.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  any  information  claimed  as 
CBI,  a  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
wiU  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  If  you  have 
any  questions  about  CBI  or  the 
procediues  for  claiming  CBI,  the  Public 
Information  and  Records  Integrity 
Branch  telephone  nimiber  is  (703)  305- 
5805. 

E.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  papers,  new  approaches  we  have 
not  considered,  the  potential  impacts  of 
the  various  options  (including  possible 
unintended  consequences],  and  any 
data  or  information  that  you  would  like 
the  Agency  to  consider.  You  may  find 
the  following  suggestions  helpful  for 
preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  begiiming  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00600  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

On  August  3, 1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 


firom  imacceptable  pesticide  exposiire; 
provided  heightened  health  protections 
for  infants  and  children  fiom  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
thr&ugh  discussions  with  FSAC  to  make 
regidatory  decisions  that  met  FQPA's 
standard,  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
policy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT,  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states  and 
other  interested  groups.  The  TRAC  has 
met  six  times  as  a  full  committee  from 
M^  27  through  April  29, 1999. 

"nie  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process  and 
related  policies  would  benefit  from 


initiating  notice  and  comment  on  the 
major  science  policy  issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
docimients  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register.  In 
accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)  (FRL-6041-5),  EPA 
has  been  issuing  a  series  of  draft 
documents  concerning  nine  science 
policy  issues  identified  by  the  TRAC 
related  to  the  implementation  of  FQPA. 
This  notice  announces  the  availability 
of  one  of  those  draft  documents  as 
identified  in  the  "SUMMARY"  at  the 
beginning  of  this  document. 

m.  Summary  of  "Use  of  the  Pesticide 
Data  Program  (POP)  in  Acute  Dietary 
Assessment" 

The  Environmental  Protection 
Agency's  (EPA)  Office  of  Pesticide 
Programs  (OPP)  has  identified  a 
statistical  methodology  for  appl3dng 
existing  information  firom  the  USDA 
Pesticide  Data  Program  (PDP)  report  to 
risk  assessments  of  the  acute  exposure 
to  pesticide  residues  in  food.  This 
methodology  consists  of  extrapolating 
from  data  on  pesticide  residues  in 
composite  samples  of  fruits  and 
vegetables  to  residue  levels  in  single 
imits  of  fruits  and  vegetables.  Given  the 
composite  sample  mean  (),  the 
composite  sample  variance  (S2),  and  the 
number  of  imits  in  each  composite 
sample,  it  is  possible  to  estimate  the 
mean  and  variance  (^  and  a2)  of  the 
pesticide  residues  present  on  single 
units  of  firuits  and  vegetables.  These 
parameters  can  then  be  applied  to 
generate  information  on  die  level  of 
residue  in  fruits  and  vegetables.  This 
information  can  then  be  incorporated 
into  a  probabilistic  exposure  estimation 
model,  such  as  the  Monte  Carlo  method, 
in  order  to  estimate  exposure  to 
pesticide  residues  in  foods  and  the  risk 
attendant  to  that  exposure.  This 
methodology  has  a  higher  degree  of 
accuracy  when  more  than  30  composite 
samples  have  detectable  residues. 

Other  organizations  have  developed 
similar  methodologies  for  extrapolating 
from  residue  levels  in  composite 
samples  to  residue  levels  in  single 
servings.  These  organizations  include 
Sielken  Inc.  and  Novigen  Sciences,  Inc. 
Because  the  methods  developed  by 
these  two  organizations  originate  from 
the  same  fundamental  assumption  that 
residues  on  individual  serving  sizes  of 
firuits  and  vegetables  follow  a  lognormal 


distribution,  their  results  are  similar  to 
those  of  OPP. 

OPP  has  recently  started  to  apply  the 
methodology  described  herein  to 
estimate  acute  dietary  exposure  to 
pesticide  residues  in  food.  OPP  is  asking 
the  FIFRA  Scientific  Advisory  Panel 
and  the  public  to  answer  specific 
questions  regarding  the  methodology. 

IV.  Questions/Issues  for  Comment 

While  comments  are  invited  on  any 
aspect  of  the  draft  policy  paper,  EPA  is 
particularly  interested  in  comments  on 
the  following  questions  and  issues. 

1.  Measiirements  of  many  natural 
processes  may  be  described  by  typical 
statistical  distributions,  e.g.,  normal, 
lognormal,  etc.  In  previous  data-fit 
studies,  data  on  concentration  of 
residues  on  firuits  and  vegetables  have 
been  fitted  to  a  lognormal  distribution. 
The  lognormality  of  residues  has  been 
established  as  a  fimdamental 
assumption  in  the  decomposition 
procedure.  Please  comment  oh  the 
assumption  of  lognormality. 

2.  The  apphcation  of  OPP's 
decomposition  methodology  calls  for  at 
least  30  "detects."  This  is  done  to  assure 
that  there  is  enough  representation  in 
the  sample  and  that  the  extrapolation 
will  cover  the  width  of  the  distribution 
of  single  servings.  Although  30  detects 
is  a  practical  rule  for  the  application  of 
the  procedure,  please  comment  on  the 
consideration  of  other  numbers  as  a 
practical  rule  of  application. 

3.  The  standardf  deviation  within  a 
composite  cannot  be  greater  than  the 
standard  deviation  of  the  population  of 
individual  residues.  Are  there  any 
circmnstances  when  this  statement  is 
not  true?  If  so,  what  are  these 
circumstances? 

4.  OPP  acknowledges  that  the 
collection  of  composite  samples  in  the 
PDP  protocol  is  not  purely  random; 
therefore,  the  decomposition  procedure 
will  produce  an  overestimation  of  the 
standard  deviation  of  the  lognormal 
distributions  of  residues  on  fruits  and 
vegetables.  Moreover,  the 
overestimation  of  the  standard  deviation 
is  accentuated  to  the  degree  that  the 
collection  of  composite  samples  departs 
from  pure  randomness.  The 
consequence  of  overestimating  the 
standard  deviation  is  that  the  high  end 

'  of  the  estimates  of  residues  in  single 
serving  size  samples  may  exceed  what 
occurs  in  reality.  What  criteria  (if  any) 
should  be  used  to  establish  an  upper- 
boimd  on  the  amount  of  residue 
projected  in  a  single  serving  size  sample 
to  address  the  potential  for 
overestimation  of  the  standard 
deviation?  How  should  the  distribution 
of  residues  in  single  servings  samples  be 
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interpreted  when  the  PDP  protocol  does 
not  assure  that  individual  single 
servings  samples  are  not  randomly 
collected? 

5.  OPP's  methodology  is  sensitive  to 
the  mmiber  (N)  of  single  imits/servings 
of  a  commodity  estimated  to  be  in  a 
composite  sample.  Please  comment  on 
how  to  estimate  that  number  for 
different  commodities.  Consider  how  to 
handle  iruits  for  which  a  single  serving 
is  typically  only  a  part  of  a  imit  of  a 
commodity  (e.g.,  a  melon)  or  many 
different  luiits  (e.g.,  grapes)  even  though 
the  single  serving  is  smaller  than  the 
typical  composite  sample. 

6.  When  tiiere  is  considerable 
uncertainty  about  the  number  (N)  of 
single  units/servings  of  a  commodity  in 
a  composite  sample,  should  OPP 
generate  several  distributions  of 
residues  in  single  servings  that 
encompass  the  possible  range  of  values 
for  N?  Should  these  distributions  in  turn 
be  used  in  DEEM  to  represent 
imcertainty  in  dietary  exposure 
estimates? 

V.  Policies  Not  Rules 

The  draft  policy  document  discussed 
in  this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  docimient  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surroimding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

EPA  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment 
Public  comment  is  not  being  solicited 
for  the  purpose  of  converting  any  policy 
document  into  a  binding  rule.  EPA  will 
not  be  codifying  this  policy  in  the  Code 
of  Federal  Regulations.  EPA  is  soliciting 
public  coEoment  so  that  it  can  make 
fully  informed  decisions  regarding  the 
content  of  each  guidance  document. 

The  "revised"  guidance  wUl  not  be 
unalterable.  Once  a  "revised"  guidance 
document  is  issued,  EPA  will  continue 
to  treat  it  as  guidance,  not  a  rule. 
Accordingly,  on  a  case-by-case  basis 
EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance.  In  the  course  of  inviting 
comment  on  each  guidance  document, 


EPA  would  welcome  comments  that 
specifically  address  how  a  guidance 
document  can  be  structured  so  that  it 
provides  meaningful  guidance  without 
imposing  binding  requirements. 

VI.  Contents  of  Docket 

Dociiments  that  are  referenced  in  this 
notice  will  be  inserted  in  the  docket 
under  the  docket  control  number  "OPP- 
00600."  In  addition,  the  documents 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
on  October  29,  1998  (63  FR  58038),  have 
also  been  inserted  in  the  docket  under 
docket  control  number  OPP-00557. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests. 

Dated:  May  12, 1999. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  99-13034  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  6S60-60-f 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  a.m.,  May  28, 
1999. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

Matters  To  Be  Considered  During 
Portions  Open  to  the  Public 

•  Discussion:  Financial  Management 
and  Mission  Achievement 

•  Resolution  Waiving  Leverage  Limits 
for  Y2K 

•  Final  Rule:  Establishment  of 
Procedures  that  govern  applications 
for  Approvals  or  Waivers,  Request  for 
No-Action  Letters  or  Regulatory 
Interpretations,  and  Petitions  for  case- 
by-case  Determination  or  Review  of 
Disputed  Supervisory  Determinations. 

COtlTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board. 

(202) 408-2837. 

William  W.  Ginsberg, 

Managing  Director 

(FR  Doc.  99-13482  Filed  5-24-99;  8:45  am] 

BUJNO  COOE  67aS-01-P 
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GENERAL  SERVICES 
ADMINISTRATION 

President't  Commission  on  the 
Celebration  of  Women  in  American 
History 

agency:  General  Services 

Administration. 

ACTION:  Meeting  notice  cancellation. 

summary:  Notice  of  meeting 
cancellation  is  hereby  given  to  the 
President's  Commission  on  the 
Celebration  of  Women  in  American 
History  regarding  open  meeting  that  was 
rescheduled  firom  12  p.m.  to  5  p.m.  on 
May  27  or  28, 1999,  at  the  Kennedy 
Space  Center  (KSC).  Florida.  Visitor 
Complex,  Center  for  Space  Education, 
Pad-A.  The  notice  of  the  meeting  was 
published  in  the  Federal  Register  on 
May  20. 1999  at  64  FR  27558. 

The  meeting  will  be  rescheduled  in 
June.  Members  will  be  notified  of  the 
date  and  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Davis  (202)  501-0705.  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration,  you  may  also  send 
inquires  to  martlia.davis@gsa.gov. 

Dated:  May  20. 1999. 
Beth  W.  Newbui^ger, 

Associate  Administration  for 

Communications. 

(FR  Doc.  99-13334  Filed  5-25-99;  8:45  am] 

8IUJNQ  CODE  6t20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Propoeed  Coliectiona; 
Comment  Request 

The  Department  of  Health  and  Hmnan 
Services,  Office  of  the  Secretary  will 
perio4ically  publish  simunaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  jnore 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

1.  HHS  Acquisition  Regulations — 
HHSAR  Part  342— Contract 
Administration — Extension  no  change — 
0990-0131— HHSAR  342.7103  requires 
reporting  information  .when  a  cost 
ovemm  is  anticipated.  The  information 
is  used  to  determine  if  a  proposed 
ovemm  is  reasonable — Respondents — 
State  or  local  governments.  Business  or 
other  for-profit,  non-profit  institutions, 
small  businesses.  Annual  number  of 
Responses:  45;  Average  burden  per 
response:  20  hours;  Total  burden:  900 
hours. 

2.  HHS  Acquisition  Regulation — 
HHSAR  Part  333— Disputes  and 
Appeals — ^Extension  no  change — 0990- 
0133 — ^The  Litigation  and  Claims  clause 
is  needed  to  inform  the  government  of 
actions  filed  against  government 
contracts — Respondents:  State  or  local 
governments,  Business  or  other  for- 
profit,  non-profit  institutions,  small 
businesses.  Annual  number  of 
Responises:  100;  Average  burden  per 
response:  30  minutes;  Total  burden:  50 
hours. 

3.  HHS  Acquisition  Regulation — 
HHSAR  Part  332— Contract  Financing- 
Extension  no  change — 0990-0134 — The 
requirements  of  HHSAR  Part  332  are 
needed  to  ascertain  costs  associated 
with  certain  contracts  so  as  to  timely 
pay  contractor.  Respondents:  State  or 
local  governments,  small  businesses — 
Biu-den  Information  for  Cost  Sharing 
Clause — Number  of  Respondents:  24; 
Aimual  Niunber  of  Responses  per 
Respondent:  10;  Average  Burden  per 
Response:  one  hour;  Annual  Burden: 
240  bom's — Burden  Information  for 
Letter  of  Credit  Clause — Nmnber  of 
Respondents:  268;  Annual  Nimiber  of 
Responses:  4;  Biu-den  per  Response:  1 
hour;  Estimated  Annual  Biu-den:  1072 
hours — Total  Burden:  1,312  hours. 

4.  HHS  Acquisition  Regulation — 
HHSAR  Part  324— Protection  of  Privacy 
and  Freedom  of  Information — Extension 
no  change — 0990-0136 — ^The 
confidentiality  of  Information 
requirements  are  needed  to  prevent 
improper  disclosure  of  confidential 
data.  Respondents:  State  or  local 
governments.  Business  of  other  for- 
profit,  non-profit  institutions,  small 
businesses;  Annual  Niunber  of 
Responses:  449;  Average  Biu-den  per 
Response:  8  hours;  Estimated  Burden: 
3,592  hours. 


5.  HHS  Acquisition  Regulation — 
HHSAR  Part  316— Types  of  Contracts- 
Extension  no  change — 0990-0138 — The 
Negotiated  Overhead  Rate — ^Fixed 
clause  is  needed  since  fixed  rates  are 
authorized  by  OMB  Circular  and  a 
clause  is  not  provided  in  the  Federal 
Acquisition  Regulation  (FAR). 
Respondents:  non-profit  institutions; 
Annual  Number  of  Responses:  376; 
Average  Burden  per  Response:  10  hours; 
Estimated  Burden:  3.760  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  May  17. 1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  9»-13346  Filed  5-25-99;  8:45  am) 

BIIXINO  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

PNFO-99-19] 

Propoeed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing 
opportunity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
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comments  should  be  received  with  60 
days  of  this  notice. 

Proposed  Pro|ect 

1.  Evaluation  of  Provider  Adherence 
to  CDC  STD  Treatment  Guidelines  in 
Two  Managed  Care  Plans — New 

The  National  Center  for  HIV,  STD, 
and  TB  Prevention  (NCHSTP)  is 
proposing  a  pilot  survey  of  1,000 
practitioners  in  two  managed  care  plans 
to  evaluate  how  CDC's  most  recent 
edition  (1998)  of  the  Sexually 
Transmitted  Disease  (STD)  Treatment 
Guidelines  influence  practice.  The  pilot 


survey  will  be  conducted  in  two  large, 
mixed  model  managed  care  plans  which 
are  located  in  two  different  geographic 
regions  of  the  U.S.  The  survey  is 
expected  to  last  from  3-6  months.  The 
CDC  periodically  publishes  national 
guidelines  on  the  diagnosis  and 
treatment  of  sexually  transmitted 
diseases;  however,  little  is  known  about 
the  impact  of  the  guidelines  on  clinical 
practice  and  treatment  choices,  the 
practical  use  of  the  guidelines,  or  utility 
to  providers.  Data  gathered  from  this 
study  will  provide  preliminary 
information  about  the  extent  to  which 


providers  are  aware  of  the  guidelines, 
their  access  to  the  gmdelines.  their  use 
of  the  guidelines,  and  factors  that  enable 
or  preclude  use  of  the  guidelines.  The 
information  will  assist  CDC  in 
determining  ways  to  improve 
practitioners'  understanding  and 
promote  utilization  of  the  guidelines; 
determine  ways  to  make  them  more 
available  for  medical  practitioners;  and 
increase  the  use  of  the  guidelines  in 
appropriate  medical  practices.  The  total 
annual  cost  to  respondents  is  estimated 
to  be  $21,146,  assuming  an  average 
salary  of  $  63.31  per  hour. 


Respondents 


Family  core  (adult  family  memtwr) 

Adult  Core  (sample  adult) 

Child  Core  (adult  family  member) 
Cancer  Module  (sample  adult)  


Number  of  re- 
spondents 


42,000 
42,000 
18,000 
42,000 


Numt>er  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 
(in  hrs.) 


.35 

.35 

.25 

.333 


Dated:  May  20, 1999. 

Charles  Goilmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). . 

[FR  Doc.  99-13329  Filed  5-25-99;  8:45  am] 
BILLING  CODE  4163-1S-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-12-99] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resoiut:es  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Pro|ect 

1.  2000  National  Health  Interview 
Survey,  Basic  Module  (0920-0214)— 
Revision — The  National  Center  for 
Health  Statistics  (NCHS).  The  annual 
National  Health  Interview  Survey 
(NHIS)  is  a  basic  source  of  general 
statistics  on  the  health  of  the  U.S. 
population.  Due  to  the  integration  of 
health  surveys  in  the  Department  of 
Health  and  Human  Services,  the  NHIS 
also  has  become  the  sampling  fr^me  and 
first  stage  of  data  collection  for  other 
major  surveys,  including  the  Medical 
Expenditure  Panel  Survey,  the  National 
Survey  of  Family  Growth,  and  the 
National  Health  and  Nutrition 
Examination  Survey.  By  linking  to  the 
NHIS,  the  analysis  potential  of  these 
surveys  increases.  The  NHIS  has  long 
been  used  by  government,  imiversity, 
and  private  researchers  to  evaluate  both 
general  health  and  specific  issues,  such 
as  cancer,  AIDS,  and  childhood 
immunizations.  Journalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  Congressionally-mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 
toward  the  National  Health  Promotion 


and  Disease  Prevention  Objectives, 
"Healthy  People  2000." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 
NHIS  have  changed  and  increased, 
leading  to  a  major  redesign  of  the 
annual  core  questionnaire,  or  Basic 
Module,  and  a  redesign  of  the  data 
collection  system  from  paper 
questionnaires  to  computer  assisted 
personal  interviews  (CAPI).  Those 
redesigned  elements  were  implemented 
in  1997  and  are  expected  to  be  in  the 
field  until  2006.  Ad  hoc  Topical 
Modules  on  various  health  issues  are 
provided  for  in  the  redesigned  NHIS. 
This  clearance  is  for  the  fourth  full  year 
of  data  collection,  planned  for  January- 
December  2000.  The  Basic  Module  on 
CAPI  will  result  in  publication  of  new 
national  estimates  of  health  statistics, 
release  of  public  use  micro  data  files, 
and  a  sampling  frame  for  other 
integrated  surveys.  It  will  also  include 
a  "Topical  Module"  (or  supplement)  on 
Cancer.  The  cancer  module  will  repeat 
similar  surveys  conducted  in  1987  and 
1992,  and  will  help  track  many  of  the 
Healthy  People  2000  Objectives  for 
cancer.  The  total  annual  burden  hours 
are  47,900. 


Respondents 


Family  Core  (adult  family  member) 

Adult  Core  (sample  adult) 

Child  Core  (adult  family  memt>er)  . 
Cancer  Module  (sample  adult), 


Numbers  of 
Respondents 


42,000 
42,000 
18.000 
42.000 


Numbers  of 
Responses/ 
Respondent 


Avg.  Burden/ 
Response 

(in  hrs.) 


.35 

.35 

.25 

.333 
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Dated:  May  20, 1999. 
Charles  Golmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC) 
[FR  Doc.  99-13328  Filed  5-25-99;  8:45  am] 

HLUNO  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt*rs  for  DisMM  Control  and 
PravantkNi 

[Program  Announcwnwit  99133] 

Cooperative  Agraament  for  a 
Coonfinatad  Community  Raaponaa  To 
Prevent  Intimate  Partner  Violence; 
Availability  of  Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  a  Coordinated  Community 
Response  (CCR)  to  Prevent  Intimate 
Partner  Violence.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Violent  and  Abusive 
Behavior. 

The  purposes  of  this  program  are  to: 

1.  Enhance  community  coalitions  and 
coordinated  community  responses  for 
addressing  intimate  partner  violence; 

2.  Establish  or  enhance  community 
programs  directed  at  the  primary 
prevention  of  intimate  partner  violence 
and  their  families; 

3.  Enhance  services  for  victims  of 
intimate  partner  violence  and  their 
families:  and 

4.  Evaluate  the  process  and  impact  of 
the  coordinated  community  response  on 
addressing,  and  potentially  reducing, 
intimate  partner  violence. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
non-profit  community-based 
organizations  focusing  on  the 
prevention  of  intimate  partner  violence 
in  towns,  cities,  and  rural  America. 

Competition  is  limited  to  non-profit 
community-based  organizations  because 
of  the  Legislative  Authority  (See  Section 
I).  Furthermore,  the  Congressional  and 
Family  and  Intimate  Violence 
Prevention  Subcommittee  intent  is  to 
support  funding  for  non-profit 
community-based  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


C.  Availability  of  Funds 

Approximately  $2.7  million  is 
available  in  FY  1999  to  fund 
approximately  6  awards.  It  is  expected 
that  the  average  award  will  be  $450,000, 
ranging  from  $400,000  to  $600,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30, 1999,  and  wiU 
be  made  for  a  12 -month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

1.  Allowable  Use  of  Funds.  Funds 
may  be  used  for  planning,  developing, 
implementing,  and  evaluating  projects. 
Accordingly,  funds  can  be  used  to 
support  personnel,  purchase  hardware 
and  software  required  to  implement  the 
project.  Applicants  may  enter  into 
contractual  agreements  to  purchase 
goods  and  services,  or  to  support 
collaborative  activities,  but  the 
applicant  must  retain  proper 
stewardship  over  funds  and 
responsibility  for  tasks  associated  with 
the  project. 

2.  Prohibited  Uses  of  Funds. 
Cooperative  agreement  funds  for  this 
project  cannot  be.  used  for  construction, 
renovation,  the  lease  of  passenger 
vehicles,  the  development  of  major 
software  applications,  or  supplanting 
current  applicant  expenditures. 

3.  Budget.  The  budget  should  include 
cost  for  travel  for  the  project  manager 
and  evaluator  or  lead  evaluator  (if  part 
of  an  evaluation  team)  to  attend  at  least 
2  meetings  in  Atlanta  with  CDC  staff  in 
the  first  year  of  the  program. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Enhance  existing  coordinated 
efforts  through  an  established  coalition 
to  prevent  intimate  partner  violence 
(IPV)  with  integrated  prevention,  and 
intervention  programs  and  services. 

b.  Identify  and  select  a  comparison 
commimity  without  an  established 
community  coalition  that  meets 
demographic  reouirements. 

c.  Develop  and  implement  an 
evaluation  plan  for  cross  site  analyses 
that  includes  a  comparison  of  pre-  and 
post-intervention  activities  such  as 
incidence  and  prevalence  of  IPV, 


increase  in  programs  and  services, 
increased  knowledge  among  coalition 
members,  agency  members,  community 
members,  etc.  in  the  applicant 
community  and  the  comparison 
community. 

d.  Participate  with  other  funded 
cooperative  agreement  recipients  in 
revising  and  utilizing  previously 
developed  cross-site  instruments  to  be 
administered  at  approved  intervals. 

e.  Analy2:e  data  and  interpret  findings. 

f.  Compile  and  disseminate  project 
results. 

g.  Collaborate  with  and  participate  in 
workgroups  that  include  all  funded 
projects. 

h.  Distribute  data  for  analysis  and 
joint  evaluation. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
constdtation. 

b.  Collaborate  in  the  design  of  all 
phases  of  the  evaluation. 

c.  Facilitate  collaborative  efforts  to 
compile  and  disseminate  program 
residts  through  presentations  and 
publications. 

d.  Assist  in  the  transfer  of  information 
and  methods  developed  in  these 
projects  to  other  comparable  intimate 
partner  violence  prevention  and 
intervention  programs. 

e.  Assist  in  the  development  of 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  40  pages,  excluding  the  abstract, 
budget,  justification,  and  attachments 
(i.e.,  letters  of  support,  data  collection 
forms,  resume,  etc.)  All  materials  must 
be  typewritten,  double-spaced  with  type 
NO  SMALLER  THAN  12  CPI,  on  8.5"  x 
11"  paper,  with  at  least  1"  margins, 
headings  and  footers,  unbound,  and 
printed  on  one  side  only.  Do  not  include 
any  pamphlets,  spiral  or  bound 
materials. 

1.  Abstract 

A  one  page  double-spaced  abstract 
and  summary  of  the  proposed  efforts  to 
enhance  and  evaluate  a  coordinated 
community  response  to  prevent  intimate 
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partner  violence  outlining  the  goals  and 
objectives,  working  partners  and 
collaborators,  resources  to  be  provided, 
the  desired  outcomes,  and  program 
evaluation  plan. 

2.  Background  and  Need 

a.  The  applicant  should  provide  clear 
evidence  of  the  existence  of  an 
established  community  coalition  in  the 
applicant  community  to  prevent 
intimate  partner  violence  (See 
Addendimi  2  for  definition  of 
Established  Community  Coalition). 
Include  amoimt  of  time  coalition  has 
been  in  existence;  coalition  membership 
and  leadership;  coalition  goals  and 
objectives/mission  statement;  coalition 
members'  roles  and  responsibilities; 
primary  prevention  activities   ' 
undertaken  by  the  coalition;  and 
enhanced  services  and  interventions  in 
the  community  facilitated  by  the 
coalition.  In  addition,  the  appHcant 
should  include  demographics, 
incidence  of  intimate  partner  violence 
and  associated  injury  and  death,  and 
patterns  of  injury  in  the  description. 

b.  The  applicant  should  describe 
current  coalition  activities,  coalition 
achievements,  and  results  of  previous 
coahtion  evaluation  activities.  In 
addition,  the  applicant  should  describe 
how  funding  under  this  program 
announcement  will  enhance  and 
strengthen  the  coordination  of 
community  programs  and  enhance  and 
broaden  existing  services  and 
coordinated  community  responses 
directed  at  the  prevention  of  intimate 
partner  violence. 

c.  The  applicant  should  provide  clear 
evidence  of  access  to  a  comparison 
commimity  (See  Addendum  2  for 
definition  of  Comparison  Community). 
Include  demographics,  incidence  of 
intimate  partner  violence  and  associated 
injury  and  death,  and  patterns  of  injury 
in  the  description. 

3.  Goals  and  Objectives 

a.  The  goals  and  objectives  should  be 
specific,  time-phased,  measurable,  and 
achievable.  Objectives  should  reflect  an 
enhancement  or  expansion  of  existing 
prevention  programs  and  services. 

b.  The  applicant  should  clearly 
describe  short-term  (year  1)  objectives 
and  long-term  (years  2-3)  objectives 
related  to  the  program  plan. 

4.  Plan  of  Operation 

a.  The  applicant  should  provide 
evidence  tfiat  both  the  applicant  and  the 
community  coalition  participants  have 
access  to  both  the  target  population(8)in 
the  applicant  coounimity  and  the 
comparison  commimity  for 
implementing  the  proposed  plan. 


b.  The  applicant  should  clearly 
describe  how  the  structure  of  the 
coalition  and  its  subcommittees  (if 
appUcable)  and  the  specific  activities 
and  interventions  within  the  program 
plan  will  help  achieve  each  of  the 
program  objectives. 

c.  The  applicant  should  clearly 
describe  the  primary  prevention 
programs  and  services  that  are  proposed 
for  achieving  each  of  the  program 
objectives  and  specify  how  these 
activities  represent  an  enhancement  or 
expansion  of  ongoing  intimate  partner 
violence  primary  prevention  programs 
and  services.  This  description  should 
include  a  discussion  of  the  mechanisms 
for  linking  primary  prevention  programs 
and  services,  where  appropriate,  and 
assiuances  of  participants'  access  to  all 
primary  prevention  program  and  service 
components  or  other  means  by  which 
proposed  primary  prevention  programs 
and  services  (new  or  existing)  are  to  be 
incorporated  into  the  project. 

d.  The  applicant  should  provide  a 
time-line  indicating  when  activities  will 
occur  and  who  will  be  responsible  for 
implementing  the  activity.  Include  an 
organizational  chart  for  the  IPV 
coalition  as  well  as  a  chart  that  clearly 
delineates  the  proposed  coordination 
plan. 

e.  The  applicant  should  include  a 
detailed  description  of  the  procedures 
that  makes  the  applicant  compliant  with 
CDC's  Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  The 
applicant's  proced\u«s  should  include: 

(1)  A  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to  '. 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

5.  Project  Management  and  Staffing 

a.  The  applicant  should  provide  a 
description  of  key  staff,  their 
qualifications  and  experience,  level  of 
effort,  and  the  role  each  person  will  play 
in  canying  out  the  activities  outlined  in 
the  application.  Include  in  the 
description  the  proposed  staffing  for  the 
project,  noting  existing  staff  as  well  as 
additional  staffing  needs. 

b.  The  applicant  should  ensure  that 
project  personnel  reflect  the  racial  and 
etlmic  composition  of  the  target 


populations.  The  appUcant  should 
provide  resiunes,  cturiciJum  vitae,  or 
position  descriptions  of  key  staff  as  an 
appendix. 

c.  The  applicant  should  include,  at  a 
minimum,  a  full-time  program  manager 
with  a  direct  line  of  authority  to  the 
Executive  Director  and  a  full-time 
equivalent  evaluator  or  evaluation  team 
with  appropriate  experience. 

d.  The  applicant  should  describe 
plans  to  train  and  support  staff,  and  the 
availability  of  staff  and  faciUties  to  carry 
out  the  program  plan. 

6.  Collaboration 

a.  The  applicant  should  describe 
current  and  proposed  collaborations. 
This  description  should  include  the 
name(s)and  types  of  organization  (e.g., 
youth  agencies,  community-based 
organization,  minority  organization, 
etc.),the  nature  of  the  collaborations, 
and  letters  of  commitment. 

b.  The  appUcant  should  describe 
coalition  participants'  previous  or 
cvuxent  experience  in  managing  and 
delivering  intimate  partner  violence 
programs  at  the  community  level. 

7.  Evaluation  Plan 

a.  The  applicant  should  provide  a 
detailed  description  of  the  proposed 
evaluation  plan  to  dociiment  program 
progress  and  how  the  proposed  plan 
will  measine  success  in  meeting  specific 
objectives. 

b.  The  applicant  should  document 
staff  availability,  expertise,  experience, 
and  capacity  to  perform  the  evaluation. 

c.  The  applicant  should  provide 
evidence  of  and  demonstrate  a 
willingness  to  participate  in  cross-site 
evaluation  of  all  projects. 

d.  The  applicant  should  identify, 
select,  and  guarantee  the  participation 
of  a  comparison  community. 

e.  The  applicant  should  include  a 
plan  for  reporting  evaluation  results  and 
using  evaluation  information  for 
programmatic  decisions.  The  applicant 
should  provide  evidence  of  and  indicate 
a  willingness  to  participate  in  a  process 
of  continuous  improvement  which  may 
require  frequent  reviews  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 

8.  Proposed  Budget 

The  applicant  must  provide  a  detailed 
first-year  budget  with  accompanying 
narrative  justifying  all  individual  budget 
items  which  make  up  the  total  amount 
of  funds  requested.  'The  budget  request 
should  be  reasonable  and  consistent 
with  the  intended  use  of  cooperative 
agreement  funds. 
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9.  Human  Subjects 

a.  The  applicant  should  describe  the 
degree  to  which  human  subjects  may  be 
at  risk  and  what  protections  will  be  in 
place  to  assure  protection  and 
confidentiality. 

b.  The  applicant  should  demonstrate 
that  it  has  adequately  addressed  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  July  28, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shaU  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  (a)  or  (b)  above  are  considered 
late  applications,  will  not  be 
considered,  and  will  be  ret\imed  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  a  special  emphasis  panel 
(SEP)  appointed  by  CDC. 

1.  Background  and  Need  (30  points) 

a.  The  extent  to  which  the  applicant 
provides  evidence  of  an  established 
coalition  to  coordinate  commimity 
response  to  intimate  partner  violence 
prevention  and  intervention  activities. 

b.  The  extent  to  which  the  applicant 
provides  a  demographic  description  of 
the  applicant  commimity  and  tiie 
comparison  commimity. 

c.  The  extent  to  wiiich  the  applicant 
provides  evidence  of  the  incidence  of 
intimate  partner  violence  and  associated 
injury  and  death  among  women, 
children,  and  families  in  both  the 
applicant  community  and  the 
comparison  community. 

d.  The  extent  to  which  the  applicant 
provides  information  on  the  patterns  of 
injuries  residting  firom  intimate  partner 


violence  in  both  the  applicant 
community  and  the  comparison 
community. 

e.  The  extent  to  which  the  applicant 
describes  the  present  availability  of 
intimate  partner  violence  primary 
prevention  programs  and  services  as 
well  as  existing  gaps  both  in  the 
applicant  community  and  the 
comparison  commuHity. 

f.  The  extent  to  which  the  applicant 
indicates  knowledge  of  other  providers 
and  researchers  engaged  in  intimate 
partner  violence  prevention  projects 
both  in  the  applicant  commimity  and 
the  comparison  community. 

g.  The  extent  to  which  the  applicant 
provides  evidence  of  previous  coalition 
evaluation  activities. 

h.  The  extent  to  which  the  applicant 
describes  in  detail  how  this  program 
will  (a)  enhance  and  strengthen  the 
coordination  of  community  programs  in 
preventing  intimate  partner  violence; 
and  (b)  enhance  and  broaden  existing 
services  and  coordinated  community 
responses  directed  at  the  prevention  of 
intimate  partner  violence. 

2.  Goals  and  Objectives  (10  points) 

a.  The  extent  to  which  the  applicant 
can  clearly  state  specific  program  goals, 
as  well  as  short-term  (year  1)  objectives 
and  longer-term  (years  2-3)  objectives 
related  to  the  program  plan. 

b.  The  extent  to  which  the  applicant's 
goals  and  objectives  are  time-phased, 
specific,  measurable,  and  achievable. 

3.  Plan  of  Operation  (15  points) 

a.  The  extent  to  which  the  applicant 
provides  evidence  that  the  applicant 
and  the  community  coalition 
participants  have  access  to  the  target 
population(s)  for  implementing  the 
proposed  program  in  the  applicant 
community  and  the  comparison 
community. 

b.  The  extent  to  which  the  applicant 
includes  a  program  planning  time-line 
indicating  when  each  activity  will 
occujr,  who  will  do  what  to  implement 
the  activity,  and  describes  realistic 
activities  for  producing  the  desired 
results. 

c.  The  extent  to  which  the  applicant 
describes  proposed  collaborations  with 
appropriate  government  agencies, 
universities,  health  agencies,  youth 
agencies,  community-based 
organizations,  minority  organizations, 
researchers  working  with  the  specified 
target  population(s),  and  victim 
advocacy  organizations. 

d.  The  extent  to  which  the  applicant 
describes  how  the  structure  of  the 
coalition  and  its  subcommittees  (if 
applicable)  and  the  specific  activities 
and  interventions  within  the  program 


plan  will  help  achieve  each  of  the 
program  objectives  described  in  the 
Goals  and  Objectives  Section. 

e.  The  extent  to  which  the  applicant 
describes  the  coalition  planning  process 
including  explicit  commitment  to 
provide  services  and  resources, 
mechanisms  for  communication  both 
among  coalition  members  and  between 
the  coalition  and  the  applicant 
community. 

f.  The  extent  to  which  the  applicant 
describes  the  applicant's  and  coalition 
participants'  previous  or  current 
experience  in  managing  and  delivering 
intimate  partner  violence  programs  at 
the  conmiunity  level. 

g.  The  extent  to  which  the  applicant 
describes  the  primary  prevention 
programs  and  services  that  are  proposed 
for  achieving  each  of  the  program 
objectives  and  specifies  how  these 
activities  represent  an  enhancement  or 
expansion  of  ongoing  intimate  partner 
violence  primary  prevention  programs 
and  services. 

4.  Project  Management  and  Staffing  (10 
points) 

a.  The  extent  to  which  the  applicant 
describes  the  proposed  staffing  for  the 
project,  noting  existing  staff  as  well  as 
additional  staffing  needs. 

b.  The  extent  to  which  the  applicant 
describes  the  responsibilities  of 
individual  staff  members  including  the 
level  of  effort  and  allocation  of  time  for 
each  project  activity  by  staff  position. 

c.  'The  extent  to  which  the  applicant 
describes  plans  to  train  and  support 
staff,  and  the  availability  of  staff  and 
facilities  to  carry  out  the  program  plan. 

d.  The  extent  to  which  the  applicant 
provides  curriculum  vitae  or  position 
descriptions  for  each  staff  member  and 
commitment  of  time  to  prograin 
activities. 

e.  The  extent  to  which  the  applicant 
provides  an  organizational  chart  of  the 
applicant's  organization  and  includes  a 
chart  of  the  proposed  coordination  plan. 

f .  The  extent  to  which  the  applicant 
provides  evidence  of  project 
involvement  of  personnel  who  reflect 
the  racial  and  ethnic  composition  of  the 
applicant  community  and  comparison 
community. 

5.  Collaboration  (10  points) 

The  extent  to  which  the  applicant 
describes  current  coalition  activities 
including  (1)  names  and  affiliations  of 
the  persons  serving  on  the  coalition,  (2) 
letters  of  commitment  from  the 
organizations  whose  members  are 
serving  on  the  coalition  including  the 
precise  nature  of  past  and  proposed 
collaborations,  the  products,  services. 
and  other  activities  that  will  be 
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provided  by  and  to  the  applicant 
through  the  collaboration  on  the  project. 

6.  Evaluation  Plan  (25  points) 

a.  The  extent  to  which  the  applicant 
assess  how  adding  resources  to  an 
established  commimity  coalition  to 
prevent  intimate  partner  violence 
enhances  coalition  activities  and 
coordination  among  primary  prevention 
programs  and  services  and,  potentially 
reduces  the  incidence  of  intimate 
partner  violence. 

b.  The  extent  to  which  the  applicant 
assess  the  impact  of  a  coordinated 
community  response  to  prevent  intimate 
partner  violence  in  the  applicant 
community  as  compared  to  a 
community  lacking  this  coordinated 
community  response. 

c.  The  extent  to  which  the  applicant 
provides  evidence  of  the  selection  and 
the  participation  of  a  comparison 
community  (see  Addendum  2  for  a 
definition  of  a  Comparison  Community). 

d.  The  extent  to  which  the  applicant 
describes  how  previously  developed 
cross-site  core  instruments  will  be 
administered. 

e.  The  extent  to  which  the  appUcant 
describes  site-specific  program 
evaluations  that  fit  with  overall  program 
goals  and  objectives. 

f.  The  extent  to  which  the  applicant 
demonstrates  its  capability  to 
implement  these  program  evaluation 
components. 

7.  Proposed  Budget  (Not  scored) 

The  extent  to  which  the  budget 
request  (budget  and  narrative)  is  clearly 
explained,  adequately  justified, 
reasonable,  sufficient  for  the  proposed 
project  activities,  and  consistent  with 
the  intended  use  of  the  cooperative 
agreement  funds. 

8.  Human  Subjects  (Not  scored) 

The  extent  to  which  procedures  for 
the  protection  of  human  subjects  are 
described  and  adequately  address  the 
requirements  of  the  Department  of 
Health  and  Himian  Resources  (45  CFR 
46)  for  the  protection  of  human  subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of : 

1.  progress  reports  (semi-annually); 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 


Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  1  in  the 
appUcation  package. 
AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-1 4    Accoimting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 

/.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317(k)(2),  and  391-394 
of  the  Public  Health  Service  Act,  [42 
U.S.C.  241(a),247b(k)(2),  and  280b-280b- 
2,  as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.136. 

/.  Where  To  Obtain  Additional 
Information 

This  and  all  other  CDC 
Announcements  may  be  found  and 
downloaded  fi-om  the  CDC  homepage. 
Internet  address:  http://www.cdc.gov 
(click  on  funding). 

To  receive  admtional  written 
information  and  to  request  an 
application  kit,  call  1-888-Grants  (1- 
888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  niimber  of  interest 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  bova:  Ricky 
Wilhs,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99133,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandyvdne  Road,  Suite  3000, 
Mailstop  E-13,  Atlanta,  GA  30341- 
4146,  Telephone  (770)  488-2719.  E-mail 
address:  RQW0Ocdc.gov 

For  program  technical  assistance 
contact:  Pamela  Gruduah,  Project 
Officer,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway.  N.E.,  Mailstop 


K-60.  Atlanta,  GA  30341,  Telephone: 
(770)  488-1390,  E-mail  Addresses: 
PYBiecdc.gov 

Dated:  May  20, 1999. 

lohn  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-13331  Filed  5-25-99;  8:45  am] 

BKJJNO  COOE  4163-1S-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99134] 

Cooperative  Agreement  for 
Surveillance  of  Intimate  Partner 
Violence;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Surveillance  of  Intimate 
Partner  Violence  (IPV).  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  Violent  and  Abusive 
Behavior.  The  purpose  of  the  program  is 
to  develop  IPV  population-based 
surveillance  systems  that  will  help 
determine  the  magnitude  of  the  IPV 
problem  in  population  subgroups,  and 
test  its  usefulness  by  comparing 
resulting  data  with  data  fit)m  self-report 
surveys. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Repubhc  of 
Palau.  In  consultation  with  States, 
assistance  may  be  provided  to  poUtical 
subdivisions  of  States. 

Massachusetts,  Michigan,  and  Rhode 
Island,  States  currently  receiving  funds 
under  Announcement  No.  483,  "State 
Injury  Intervention  Programs,"  are  not 
eligible  to  apply  for  this  announcement 

C  Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1999  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $300,000.  Ranging  from 
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$250,000  to  $300,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1999,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Funding  Prefierences 

Preference  will  be  given  to  those 
applicants  that  have  jiuisdiction  over 
urban  areas  with  a  population  equal  or 
more  than  one  million.  A  population  of 
one  million  or  more  will  provide  a  large 
sample  size  that  will  allow 
generalization  of  the  design  and 
methodology  of  developed  IPV 
Surveillance  Systems. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
Usted  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Develop  or  enhance  existing  injury 
surveillance  activities  to  support  IPV 
surveillance  to  identify  victims  and 
occurrences  of  IPV,  including  data 
describing  the  magnitude  of  the  problem 
and  the  extent  of  injuries  (i.e.,  who  is 
affected,  areas  and  persons  at  greatest 
risk,  and  the  type  and  source  of  the 
information  used). 

b.  Establish  a  surveillance  system,  or 
enhance  an  existing  siu^^eillance 
system,  capable  of  linking  with  one  or 
more  health-related  data  sources  to 
determine  intimate  partner  violence 
incidence  and  prevalence  in  the  targeted 
area  (e.g.,  linkage  of  emergency 
departments  or  hospital  discharge  data 
with  mental  health  data). 

c.  Enhance  the  capacity  of  the 
applicant  for  general  injiuy  surveillance 
by  incorporating  the  IPV  surveillance 
system  with  other  existing  injury 
surveillance  systems. 

d.  Design,  develop,  and  implement  a 
health-related  surveillance  system  to 
measure  intimate  partner  violence  and 
field  test  CDC's  Uniform  Definitions  and 
Recommended  Data  Elements  for  IPV 
Surveillance  if  no  surveillance  system  is 
in  place,  or  expand  currently  existing 
surveillance  system  to  incorporate 
health-related  data  and  field  test  the 
CDC's  Uniform  Definitions  and 
Recommended  Data  Elements  for  IPV 
Surveillance. 

e.  Design,  develop  and  conduct  a  self- 
report  survey  using  the  same  population 


where  the  surveillance  activities  will  be 
conducted. 

f.  Establish  and  maintain  cooperative 
partnerships  with  key  personnel  of 

Potential  data  source  agencies  (e.g., 
ospitals,  emergency  departments,  etc.). 

g.  Monitor  quality,  representativeness 
and  completeness  of  surveillance  data. 

h.  Collect  and  analyze  surveillance 
data. 

i.  Produce  and  distribute  periodic 
progress  reports  and  data  summaries  to 
appropriate  state  and  local  agencies  and, 
develop  replication  guidelines  for  future 
use  by  other  states  and  localities. 

j.  Establish  an  advisory  committee  to 
exchange  information  and  increase  the 
likelihood  of  integrated  injury 
surveillance  systems. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  of  all  phases  of  the  IPV 
surveillance  programs,  including 
consultation  on  data  collection 
instruments  and  procedures. 

b.  Provide  technical  assistance  in 
developing  a  standardized  approach  to 
surveillance  and  evaluation  activities 
between  and  among  each  of  the  project 
areas. 

c.  Provide  consultation  and  assistance 
in  problem  assessment  and  target 
population  identification,  the  evaluation 
of  coverage,  cost,  and  impact  of 
surveillance  activities,  and  design  of 
scientific  protocols. 

d.  Provide  consultation  on  survey 
designs  and  IPV  surveillance  systems 
for  State  implementation. 

e.  Collaborate  in  the  analysis  and 
dissemination  of  IPV  surveillance  d^ta. 

f.  Provide  up-to-date  scientific 
information  about  intimate  partner 
violence  and  coordinate  related 
activities  at  CDC's  National  Center  for 
Injury  Prevention  and  Control. 

g.  Assist  in  the  transfer  of  information 
and  methods  developed  in  this  program 
to  other  geographical  areas. 

h.  Assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
imtil  the  research  project  is  completed. 

F.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  45  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 


l.Abstmct 

A  one  double-spaced  page  abstract 
and  sxunmary  of  the  proposed  intimate 
partner  violence  siirveillance  system 
and  self-report  survey  is  required. 

2.  Background  and  Need 

a.  The  applicant  should  describe  and 
document  the  magnitude  of  the  intimate 
partner  violence  problem  in  the 
applicant's  targeted  firea,  and  provide  a 
profile  of  the  persons  and  groups  at 
greatest  risk. 

b.  The  applicant  should  include  a 
description  of  its  current  activities  and 
previous  experiences  in  intimate  partner 
violence  surveillance,  evaluation,  and 
coordination  with  other  agencies  and 
potential  partners. 

c.  The  applicant  should  include  an 
assessment  of  existing  injury 
surveillance  capacity. 

d.  All  information  described  in  this 
section  must  be  referenced. 

3.  Goals 

a.  The  applicant  should  include 
specific  goals  which  indicate  where  the 
applicant  anticipates  its  intimate 
partner  violence  surveillance  program 
will  be  at  the  end  of  the  five  year  project 
period. 

b.  The  applicant  should  include  a 
description  of  and  evidence  of  its 
willingness  and  ability  to  undertake 
related  projects  should  additional  funds 
become  available. 

4.  Objectives 

a.  The  applicant  should  include 
specific  time-phased,  measurable,  and 
achievable  objectives  during  the  first 
budget  period. 

b.  The  applicant's  objectives  should 
relate  directly  to  the  project  goals,  and 
include,  but  not  be  limited  to,  use  of 
various  health-related  information 
sources,  effort  to  achieve 
representativeness,  surveillance  system 
evaluation,  collaboration,  and 
demonstrate  the  utility  of  the 
surveillance  system  and  self-report 
stirvey  in  replication  efforts. 

5.  Methodology 

a.  The  applicant  should  also  include 
a  detailed  description  of  specific 
activities  that  are  proposed  to  achieve 
each  of  the  program  objectives  during 
the  budget  period.  Activities  should  also 
include  design,  development,  and 
administration  of  a  self-report  survey  for 
the  same  population  where  the 
surveillance  is  conducted.  Activities 
should  also  include  how  often  the  self- 
report  survey  will  be  conducted  and 
how  will  the  survey  be  incorporated  as 
an  integral  part  of  the  IPV  Surveillance 
System. 
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b.  The  applicant  should  include  a 
detailed  time-line  which  indicates  when 
each  activity  and  preparations  for 
activities  will  occur.  For  each  activity, 
describe  who  will  do  what  to  implement 
the  activities.  Specifically  provide  a 
description  of  potential  data  sources, 
how  these  will  be  accessed,  and  how 
some  may  be  linked.  If  other  units  or 
organizations  will  collaborate,  describe 
the  role  of  the  unit  or  organization,  who 
will  be  responsible  for  the  designated 
activities,  and  explicitly  explain  how 
these  organizations  will  deal  with 
privacy  and  confidentiality  issues  (e.g., 
encryption,  security,  etc.).  Document 
concurrences  with  this  plan  by  other 
imits  or  organizations  that  are 
collaborating  with  the  applicant 

c.  The  applicant  shoulo  include  an 
organization  chart  identifying 
placement  of  the  intimate  partner 
violence  surveillance  program  within 
organizational  units  with  existing 
jurisdiction  and  authority  over  other 
injury  siuveillance  systems.  The 
organization  chart  should  also  include 
collaborating  components  and  their 
relationship  to  the  intimate  partner 
violence  siuveillance  program. 

d.  The  applicant  should  include  a 
detailed  description  of  the  procediures 
that  makes  the  applicant  compliant  with 
CDC's  Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  The 
applicant's  procediu-es  should  include: 

(1)  A  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiue  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

6.  Evaluation  Plan 

a.  The  applicant  should  include  a 
detailed  description  of  the  methods  and 
design  to  be  used  to  evaluate  the  IPV 
siuveillance  system,  including  what 
will  be  evaluated,  data  to  be  used,  who 
will  perform  the  evaluation  and  the  time 
it  will  take  (timeline)  to  do  the 
evaluation.  Specifically  address  the 
sensitivity,  usefulness,  simplicity, 
flexibility,  acceptability,  timeliness, 
representativeness,  predictive  value 
positive,  and  cost. 

b.  The  applicant  should  document 
staff  availability,  expertise,  and  capacity 
to  evaluate  surveillance  activities.  The 


evaluation  should  include  development 
of  tools  and  data  set  structures  that  will 
enable  the  IPV  surveillance  system, 
design  of  self-report  survey  instnmients, 
and  other  relevant  activities  such  as, 
training  of  hospital  staff  to  identify  and 
collect  IPV  data,  and  evaluation  of 
software  applications  and  computer 
equipment.  The  evaluation  should  also 
include  progress  in  meeting  the 
objectives  and  conducting  activities 
during  the  budget  and  project  periods. 

7.  Coordination  and  Collaboration 

a.  The  applicant  should  include  a 
description  of  the  relationship  between 
the  program  and  other  organizations, 
agencies,  and  health  department  units 
that  will  relate  to  the  program,  or  which 
conduct  related  activities.  Include 
composition  and  roles  of  any  state  and/ 
or  local  coalitions  involved  with  the 
applicant  in  developing  the  IPV 
surveillance  system  and  self-report 
survey:  specific  commitments  of 
support  to  provide  staff,  equipment, 
space,  time,  etc. 

b.  The  applicant  should  include  a 
description  of  any  proposed 
collaboration  with  academic 
institutions,  public  safety  officials,  or 
with  other  agencies  should  be  included. 
In  addition,  a  description  of  the 
responsibilities  and  composition  of  the 
surveillance  advisory  committee  should 
be  included  in  this  section. 

8.  Project  Management  and  Staffing 

a.  The  applicant  should  include  a 
description  of  the  roles  and 
responsibilities  of  the  project  director, 
epidemiologist,  and  each  staff  member, 
including  a  description  of  staff  with 
appreciable  experience  in  other  injury 
surveillance  systems  expected  to  work 
in  the  IPV  Surveillance  System. 

b.  The  applicant  should  describe  the 
allocation  of  staff  to  the  activities 
described  in  the  Methodology  section. 
Descriptions  should  include  the 
position  titles,  education  and 
experience  required,  and  the  percentage 
of  time  each  will  devote  to  the  program. 
In  addition,  the  description  should  also 
state  the  methods  the  staff  will  employ 
to  train  others  to  collect  and  manage  D'V 
data.  Curriculum  vitae  for  existing  staff 
should  also  be  included. 

c.  In  an  appendix,  the  applicant 
should  provide  a  letter  from  each 
collaborating  consultant  or  outside 
agency  described  in  the  Methodology 
section.  The  letter  should  state  their 
willingness  and  ability  to  fulfill  the 
proposed  responsibilities. 

9.  Budget 

The  applicant  should  provide  a 
detailed  first  budget  with  accompanying 


narrative  justifying  all  individual  budget 
items  which  make  up  the  total  amoimt 
of  funds  requested.  The  budget  should 
be  consistent  with  stated  objectives  and 
planned  activities. 

10.  Human  Subjects 

a.  The  applicant  shoidd  describe  the 
degree  to  which  human  subjects  may  be 
at  risk  and  what  protections  will  be  in 
place  to  assure  protections  and 
confidentiality. 

b.  The  applicant  should  demonstrate 
that  it  has  adequately  addressed  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  hiunan  subjects. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  July  19, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  To 
Obtain  Additional  Information"  section 
of  this  announcement. 

1 .  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadUne  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  (a)  or  (b)  above  are  considered 
late  applications,  will  not  be 
considered,  and  will  be  retiuned  to  the 
applicant. 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  and  Need  (1 0  points) 

a.  The  extent  to  which  the  applicant 
documents  the  magnitude  of  the 
intimate  partner  violence  problem  in  the 
applicant's  targeted  area,  and  provides  a 
profile  of  the  persons  and  groups  at 
greatest  risk. 

b.  The  extent  to  which  the  applicant 
documents  its  current  activities  and 
previous  experiences  in  intimate  paitner 
violence  stuveillance,  evaluation,  and 
coordination  with  other  agencies  and 
potential  partners. 
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c.  The  extent  to  which  the  applicant 
has  made  a  complete  assessment  of 
existing  injury  surveillance  capacity. 

2.  Goals  (15  points) 

a.  The  extent  to  which  the  applicant 
states  specific  goals  that  indicate  where 
the  applicant  anticipates  its  intimate 
partner  violence  surveillance  program 
will  be  at  the  end  of  the  five  year  project 
period. 

b.  The  extent  to  which  the  applicant 
describes  and  provides  evidence  of  its 
willingness  and  ability  to  undertake 
related  projects  should  additional  funds 
become  available. 

3.  Objectives  (15  points) 

a.  The  extent  to  which  the  applicant 
states  specific,  time-phased,  measurable 
and  achievabje  objectives. 

b.  The  extent  to  which  the  applicant 
relates  the  objectives  directly  to  the 
project  goals  and  the  use  of  various 
health-related  information  soiuY:es, 
effort  to  achieve  representativeness, 
surveillance  system  evaluation, 
collaboration,  and  demonstrates  the 
utility  of  the  surveillance  system  and 
self-report  survey  in  replication  efforts. 

4.  Methodology  (15  points) 

a.  The  extent  to  which  the  applicant 
describes  specific  activities  that  are 
proposed  to  achieve  each  of  the  program 
objectives  during  the  budget  period. 

b.  The  extent  to  which  the  applicant 
provides  a  time-line  which  indicates 
when  each  activity  and  preparations  for 
activities  will  occur. 

c.  The  extent  to  which  the  applicant 
provides  evidence  of  an  organizational 
chart  that  represents  the  actual  structure 
of  the  proposed  IPV  surveillance 
operating  organization  and  its 
placement  in  organizational  units  with 
existing  jurisdiction  and  authority  over 
other  injury  surveillance  systems. 

d.  The  extent  to  which  the  applicant 
provides  evidence  it  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research. 

5.  Evaluation  Plan  (15  points) 

a.  The  extent  to  which  the  applicant 
describes  the  methods  and  design  to  be 
used  to  evaluate  the  IPV  siu-veillance 
system,  including  what  will  be 
evaluated,  data  to  be  used,  who  will 
perform  the  evaluation  and  the  time  it 
will  take  (timeline)  to  do  the  evaluation. 

b.  The  extent  to  which  the  applicant 
provides  evidence  of  staff  availability, 
expertise,  and  capacity  to  evaluate 
surveillance  activities. 


6.  Coordination  and  Collaboration  (15 
points) 

a.  The  extent  to  which  the  applicant 
describes  the  relationship  between  the 
program  and  other  organizations, 
agencies,  and  health  department  units 
that  will  relate  to  the  program  or  which 
conduct  related  activities. 

b.  The  extent  to  which  applicant 
provides  evidence  of  collaboration  with 
academic  institutions,  public  safety 
officials,  or  with  other  agencies.  In 
addition,  the  extent  to  which  the 
applicant  describes  responsibilities  and 
composition  of  the  surveillance 
advisory  committee. 

7.  Project  Management  and  Staffing  (15 
points) 

a.  The  extent  to  which  the  applicant 
documents  the  experience  in  the 
management  of  intimate  partner 
violence  surveillance,  and  describes  the 
roles  and  responsibilities  of  the  project 
director,  epidemiologist,  and  each  staff 
member,  including  a  description  of  staff 
with  appreciable  experience  in  other 
injury  siuveillance  systems  expected  to 
work  in  the  IPV  Surveillance  System. 

b.  The  extent  to  which  the  applicant 
includes  letters  in  the  appendbc  from 
each  collaborating  consultant  or  outside 
agency  stating  their  willingness  and 
ability  to  fulfill  the  proposed 
responsibilities. 

8.  Budget  (Not  scored) 

The  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  sufiicient,  and 
consistent  with  the  stated  objectives  and 
planned  activities. 

9.  Human  Subjects  (Not  scored) 

a.  The  extent  to  which  the  applicant 
describes  the  degree  to  which  human 
subjects  may  be  at  risk. 

b.  The  extent  to  which  the  applicant 
provides  assurances  that  all  activities 
will  conform  to  the  requirements  of  45 
CFR,  part  46. 

I.  Other  Requirements 

Technical  Reporting  Requirements: 
Provide  CDC  with  original  plus  two 
copies  of 

1.  Progress  reports  (semiannual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendimi  in  the  application 
package. 

AR-1    Hiunan  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-7    Executive  Order  12372  Review 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-ID    Smoke-Free  Workplace 
Requirements 

AR-11    Healthy  People  2000 

AR-1 2    Lobbying  Restrictions 

AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301,  317k(2),  and  391-394  of 
the  Public  Health  Service  Act,  (42 
U.S.C.  241,  247b(k){2),  and  280-280b-2], 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.136. 

K.  Where  To  Obtain  Additional 
Information 

This  and  all  other  CDC 
Announcements  may  be  found  and 
downloaded  from  the  CDC  homepage. 
Internet  address:  http://www.cdc.gov 
(click  on  funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-e88-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  Interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  doomients, 
business  management  technical 
assistance  may  be  obtained  from: 

Ricky  Willis,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99134,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Suite  3000,  Mailstop 
E-13,  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2719,  E-mail 
address:  rqwO@cdc.gov 

For  program  technical  assistance 
contact:  Enrique  Nieves,  Project  Officer, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
N.E.,  Mailstop  K-63,  Atlanta,  GA  30341, 
Telephone:  (770)  488-1281,  E-mail 
address:  exn2@cdc.gov 


Dated:  May  20. 1999. 
John  L.  Williams, 

Director,  PrxKurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-13332  Filed  5-25-99;  8:45  am] 
BILLING  CODE  416I-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

UProgmm  Announcsment  99150] 

National  Institute  for  Occupational 
Safety  and  Healtti;  intervention 
Effectiveness;  Notice  of  AvaiiabUity  of 
Funds 

A.  Purpoae 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  support  to  accomplish 
research  in  the  National  Occupational 
Research  Agenda  (NORA)  Priority  area 
of  intervention  effectiveness.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area(s)  of  Occupational 
Safety  and  Health.  The  piupose  of  the 
program  is  to  provide  support  to  eligible 
applicants  to  develop  intervention 
strategies,  and/or  assess  the 
effectiveness  of  intervention  techniques 
in  reducing  or  preventing  workplace 
injuries  and  illnesses. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents. 
Federally  recognized  Indian  tribal 
governments,  bidian  tribes,  or  Indian 
tribal  organizations,  and  small  minority 
businesses. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  ftinds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $350,000  is  available 
in  FY  1999  to  fund  five  to  seven  awards. 
It  is  expected  that  the  average  award 
will  be  $60,000  and  will  range  from 
$30,000  to  $50,000.  It  is  expected  that 
the  award  will  begin  on  or  about 
September  30, 1999,  and  will  be  made 
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for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years.    - 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
-    availability  of  funds. 

D.  Program  Interests 

Research  applications  are  sought  that 
focus  on  the  systematic  evaluation  of 
the  effectiveness  of  interventions.  Of 
interest  are  fully-developed 
interventions  which  are  ready  for 
implementation  as  well  as  evaluations 
of  the  effectiveness  of  interventions 
which  have  already  been  implemented. 
Applications  for  comparative  analyses 
of  the  effectiveness  of  alternate  options 
(e.g.,  cost-effectiveness)  are  also 
solicited.  The  interventions  to  be 
evaluated  could  be  defined  at  any  level 
of  complexity,  and  range  from  a 
regulatory  or  volimtary  occupational 
safety  or  health  standard  to  the  change 
of  a  single,  specific  work  process, 
control  technology,  training  program,  or 
informational  campaign.  Encouraged  are 
interdisciplinary  projects  which 
include,  as  appropriate,  the  fullest 
complement  possible  of  outcome 
measiuBS.  These  measures  could 
include  health  and  safety  outcomes 
(e.g.,  reductions  in  injury,  disability, 
stress,  or  hazard  exposure);  economic 
outcomes  (e.g,  the  effect  of  the 
intervention  on  productivity,  employee 
tujmover,  income,  medical,  and  or 
societal  costs);  and/or  social  outcomes 
(e.g.,  social  roles  and  relationships  at 
work  and  in  the  family  and  other 
aspects  of  the  work-family  interface.) 
These  examples  of  potential  health, 
economic,  and  social  outcome  measures 
are  provided  only  to  illustrate  the  range 
of  outcomes  of  interest,  not  to  represent 
an  exclusive  Usting. 

Encouraged  are  applications  to 
evaluate  interventions  in  any  industry 
sector;  however,  special  consideration 
will  be  given  to  applications  to  evaluate 
interventions  in  agricultiu«, 
construction,  services  (especially  health 
care),  and  mining 

E.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  imder 
A.  (Recipient  Activities),  and  CDC/ 
NIOSH  will  be  responsible  for  the 
activities  listed  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop  and  implement  a  study 
protocol. 


2.  Analyze  data  and  interpret 
findings. 

3.  Disseminate  study  results  to  the 
occupational  safety  and  health 
community. 

4.  Publish  study  findings. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific  and  technical 
collaboration  in  the  development  of  the 
study  design,  protocol,  and  data 
analysis. 

2.  Assist  (if  appropriate)  in  the 
development  of  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
The  CDC  IRB  vdll  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  imtil  the  research  project  is 
completed. 

3.  Assist  awardees  on  data  analysis, 
and  interpretation  of  findings. 

F.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Requirements  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  wiU  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
should  be  no  more  than  25  double- 
spaced  pages.  The  original  and  each 
copy  of  the  apphcation  must  be 
submitted  unstapled  and  unboimd.  All 
materials  must  be  typewritten,  double- 
spaced,  with  unreduced  type  (font  size 
12  point)  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headers,  and  footers, 
and  printed  on  one  side  only.  Do  not 
include  any  spiral  or  bound  materials  or 
pamphlets.  Appendices  should  have 
indexes  and  include:  (1)  support  letters; 

(2)  information  on  key  personnel;  and 

(3)  other  supporting  documentation. 
Applications  should  follow  the  PHS 

398  (Rev.  5/95)  application  and  Errata 
sheet,  and  should  include  the  following 
information: 

1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  or  prevent 
workplace  injuries  and  illnesses. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  v\rill  be 
achieved  and  evaluated,  including  their 
sequence. 

4.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
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devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
cooperative  agreement. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by,  the 
cooperative  agreement. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  or  prevent  workplace 
injuries  and  illnesses. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

The  letter  of  intent  must  be  submitted 
on  or  before  Jime  11, 1999,  to:  Sheryl  L. 
Heard,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office 
Announcement  99150,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341. 

Application 

Submit  the  original  and  five  copies  of 
PHS  398  (0MB  Number  0925-0001  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  July  12, 1999,  submit  the 
application  to:  Sheryl  Heard,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office  Annoimcement  99150, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

A.  Received  on  or  before  the  deadline 
date;  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  processing. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  fi'om  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

H.  Evaluation  Criteria 

Applications  which  are  complete  and 
responsive  will  be  reviewed  and 
evaluated  by  an  Independent  Special 
Emphasis  Panel  in  accordance  with  the 
following  criteria: 


1.  Study  Design  (40  points) 

The  extent  to  which  specific  research 
questions  and/or  hypotheses  are 
described.  The  extent  to  which  the 
applicant  provides  a  detailed 
description  of  overall  design  and 
methods  selected  for  the  study.  The 
technical  significance  and  originality  of 
the  proposed  study.  The  extent  to  which 
appropriateness  and  adequacy  of  the 
study  design  and  methodology  proposed 
to  carry  out  the  project.  The  extent  to 
which  the  applicant  demonstrates  that 
the  study  population  and/or  setting  can 
be  generalized  to  other  work  settings 
doing  similar  work. 

2.  Study  Population  and  Methods  (15 
points) 

(A)  The  extent  to  which  the  proposed 
study  will  meet  study  objectives.  The 
extent  to  which  the  applicant  describes 
the  study  population,  including 
information  on  the  ages  and  work 
experiences  of  the  study  population. 
The  extent  to  which  the  study 
population  and/or  setting  in  which  the 
study  or  analyses  are  undertaken  are 
adequate  for  achieving  the  desired 
objectives.  The  extent  to  which  the 
applicants  demonstrate  the  ability  to 
address  modifying  factors  that  may  vary 
across  work  sites,  such  as  characteristics 
of  equipment,  training  and  supervision, 
and  job  experience  of  workers. 

(B)  The  extent  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  including 
anticipated  levels  of  representation  of 
these  groups  in  the  sampling  plan;  (2) 
the  proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Goals  and  Objectives  (15  points) 

The  extent  to  which  the  applicant  has 
included  goals  and  objectives  that  are 
specific,  measurable,  time-phased, 
feasible  to  be  accomplished  during  the 
project  period,  and  which  address  all 
activities  necessary  to  accomplish  the 
purpose  of  the  application.  The  extent 
to  which  the  applicant  clearly  states  the 
evaluation  method  for  evaluating  the 


accomplishments.  The  extent  to  which 
a  qualified  plan  is  proposed  that  will 
help  achieve  the  goals  stated  in  the 
application. 

4.  Staffing.  Facilities  and  Resources  (15 
points) 

The  extent  to  which  job  descriptions, 
proposed  staffing,  staff  qualifications 
and  experience,  and  curricula  vitae  for 
both  the  proposed  and  ciurent  staff 
indicate  the  applicant's  ability  to  carry 
out  the  objectives  of  the  program.  The 
extent  to  which  adequacy  of  the 
applicant's  facilities,  equipment,  and 
other  resources  are  available  for 
performance  of  the  project. 

5.  Collaboration  (15  points) 

The  extent  to  which  concurrence  with 
the  applicant's  plans  by  all  other 
involved  parties  is  specific  and 
documented  (e.g.  support  for  proposed 
activities  as  well  as  commitment  to 
participate;  letters  of  support  and/or 
memorandum  of  imderstanding).  The 
extent  to  which  the  partners  are  clearly 
described  and  their  qualifications  for 
their  component  of  the  proposed  work 
are  explicitly  stated.  The  extent  to 
which  the  applicant  demonstrates 
access  to  work  sites  or  datasets  that  are 
critical  to  study  completion. 

6.  Budget  Justification  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  limited  use  of  funds. 

7.  Human  Subjects  (Not  Scored) 

If  himian  subjects  will  be  involved, 
the  extent  to  which  the  applicant 
describes  how  they  will  be  protected, 
i.e.,  describe  the  review  process  which 
will  govern  human  subjects. 

I.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of 

1.  annual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  (included  in  the 
application  package). 
AR-1    Hiunan  Subjects  Requirements 


AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-9    Papervyork  Reduction  Act 
Reqiiirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1    Healthy  People  2000 

AR-12    Lobbying  Restrictions 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  20(a)  and  22(c)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  [29  U.S.C.  669(a)  and  671(e)(7)]. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

K.  Where  To  Obtain  Additional 
Information 

The  application  kit  for  program 
annoimcement  99150  can  be 
downloaded  from  the  CDC  home  page 
on  the  Internet:  http://www.cdc.gov. 
(Click  on  Funding) 

Please  refer  to  Program 
Announcement  99150  when  y6u  request 
information.  To  receive  additional 
written  information  and  to  request  an 
apphcation  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociiments, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Pitxnuement  and  Grants  OfBce 
Announcement  99150,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341,  telephone  (770) 
488-2723,  Email  address 
SLH3@cdc.gov. 

For  program  technical  assistance, 
contact:  Susan  Board,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  OECSP,  1600  Clifton 
Road,  Mailstop  D40,  Atlanta,  Georgia 
30333,  Telephone:  (404)  639-2376, 
Email:  SBfildcdc.gov 

Dated:  May  20, 1999. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  99-13330  Filed  5-25-99;  8:45  am] 
WUMG  CODE  41t»-1»-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DIseMe  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Reeearch: 
Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
meeting. 

Name:  Advisory  Committee  for 
Energy-Related  Epidemiologic  Research 
(ACERER). 

Time  and  Date:  2  p.m.-3  p.m.,  EDT, 
May  27, 1999. 

Place:  The  conference  call  will 
originate  at  the  National  Center  for 
Environmental  Health  (NCEH),  CDC,  in 
Atlanta.  Georgia.  Please  see 
SUPPLEMENTARY  INFORMATION  for  details 
on  accessing  the  conference  call. 

Status:  Open  to  the  public,  limited 
only  by  the  availability  of  telephone 
ports. 

Purposes:  This  committee  is  charged 
with  providing  advice  and 
recommendations  to  the  Secretary, 
Health  and  Human  Services  (HHS);  the 
Assistant  Secretary  for  Health,  HHS;  the 
Director,  CDC;  and  the  Administrator. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  on  establishment  of  a 
research  agenda  and  the  conduct  of  a 
research  program  pertaining  to  energy- 
related  analytic  epidemiologic  studies. 

Matters  To  Be  Discussed:  The 
confiarence  call  agenda  is  to  reach 
consensus  on  whether  or  not  the 
ACERER  should  take  on  the  evaluation 
of  the  National  Cancer  Institute's 
Chernobyl  study. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
2  p.m..  Eastern  Time.  To  participate  in 
the  conference  call,  please  dial  1-877- 
322-9654  and  enter  conference  code 
457922.  You  will  then  be  automatically 
connected  to  the  call.  This  notice  is 
being  published  less  than  15  days  before 
the  meeting  due  to  the  lugency  of 
responding  to  a  request  made  to  the 
ACERER  by  the  Deputy  Assistant 
Secretary  for  Science  Policy,  HHS. 
CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Michael  J.  Sage,  Executive  Secretary, 
ACERER,  and  Deputy  Director,  Division 
of  Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-28),  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040, 
fax  770/488-7044. 


The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the  CDC 
and  ATSDR. 

Dated:  May  21. 1999. 
CuYtlyn  J.  Ruaaell, 

Director,  Management  Analysis  and  Seivices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13488  Filed  5-25-99;  8:45  am] 
BNJJNO  COOE  4161-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practicee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting: 

NAME:  Advisory  Committee  on 

Immunization  Practices  (ACIP). 

TIMES  AND  DATES: 

8:45  a.m.-5:30  p.m.,  June  16, 1999. 

8  a.m.-3  p.m.,  June  17, 1999. 

PLACE:  Atlanta  Marriott  North  Central, 

2000  Century  Boulevard,  NE,  Atlanta, 

Georgia  30345-3377. 

STATUS:  Open  to  the  public,  limited  only 

by  the  space  available. 

Purpose 

The  Committee  is  charged  with 
advising  the  Director,  CEK],  on  the 
appropriate  uses  of  immimizing  agents. 
In  addition,  imder  42  U.S.C.  §  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for 
administration  to  vaccine-eligible 
children  through  the  Vaccines  for 
Children  (VFC)  program,  along  with 
schedules  regarding  the  appropriate 
periodicity,  dosage,  and 
contraindications  applicable  to  the 
vaccines. 

Matters  To  Be  Discussed 

The  agenda  will  include  updates  irom 
the  Food  and  Drug  Administration; 
update  irom  the  National  Center  for 
Infectious  Diseases;  the  National 
Immunization  Program;  the  Vaccine 
Injury  Compensation  Program;  the 
National  Vaccine  Program;  the  adult 
immunization  working  group;  the 
general  recommendations  working 
group;  issues  related  to  transition  to  an 
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all-IPV  schedule;  revision  of  hepatitis  B 
recommendations;  consolidated 
Vaccines  for  Children  resolution  for 
hepatitis  B  vaccine;  recommendation  for 
use  of  pneumococcal  conjugate  vaccine; 
revaccination  with  pneumococcal 
polysaccharide  vaccine;  pneumococcal 
polysaccharide  vaccine  in  adults  with 
HIV  infection;  update  on  influenza; 
American  Academy  of  Family 
Physicians  recommendation  for 
universal  influenza  vaccination  starting 
at  age  50  years;  status  of  immunization 
of  bone  marrow  transplant  (BMT) 
recipients  publication;  discussion  on 
vaccines  related  to  bioterrorism; 
teaching  immunization  for  medical 
education  (TIME)  project; 
recommendations  for  nursing  home 
immunization:  a  HCF A/CDC 
collaboration;  cost-effectiveness  and 
economic  analysis  of  immunization 
compared  to  other  health  interventions; 
electronic  updating  of  ACIP 
recommendations;  and  Institute  of 
Medicine  report  on  priorities  for 
vaccines  development.  Other  matters  of 
relevance  among  the  committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

John  R.  Livengood,  M.D.,  Director, 
Division  of  Epidemiology  and 
Surveillance,  National  Immunization 
Program,  CDC,  1600  Clifton  Road,  ME, 
M/S  E-61,  Atianta.  Georgia  30333, 
telephone  404/639-8254. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  20. 1999. 
Carolyn  J.  Russell 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
PrevenUon  (CDC). 
(FR  Doc.  99-13333  Filed  S-25-99:  8:45  am] 

BILUNG  CODE  416»-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  of  Children  and 
Families 

[Program  Announcement  No.  AGF/ACYF 
99-06] 

Fiscal  Year  1999  Discretionary 
Announcement  for  Head  Start  Family 
Literacy  Projects 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
FamiUes  (ACF),  DHHS. 
ACTION:  Notice  of  announcement  of  the 
availability  of  funds  and  request  for 
applications  from  organizations  with 
experience  in  family  literacy  efforts  to 
develop  training  and  technical 
assistance  programs  in  family  literacy 
for  Head  Start  and  Early  Head  Start 
grantees. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  making 
available  $3,000,000  annually  for  each 
of  the  next  five  years  to  support  one  or 
more  family  literacy  projects  (FLPs). 
The  project(s)  funded  under  this  effort 
will  work  cooperatively  with  the  Head 
Start  Bureau  in  designing  and 
implementing  training  and  technical 
assistance  programs  to  support  and  • 
strengthen  the  family  literacy  activities 
carried  out  by  Head  Start/Early  Head 
Start  grantees. 

The  overall  goal  of  the  family  literacy 
project  is  to  improve  the  quality, 
intensity  and  outcomes  of  the  family 
literacy  services  provided  by  Head  Start 
and  Early  Head  Start  grantees  in  order 
to  increase  lifelong  learning  for  Head 
Start  and  Early  Head  Start  children  and 
their  parents  and  to  assist  families  in 
achieving  self  sufficiency.  The 
cooperative  agreement(s)  will  be 
awarded  competitively  to  eligible 
applicant(s). 

DATES:  The  closing  date  and  time  for 
receipt  of  applications  is  5:00  p.m. 
(Eastern  Time  Zone). 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  program  annoimcement  and 
Necessary  application  forms  can  be 
obtained  by  contacting:  Family  Literacy 
Projects,  ACYF  Operation  Center,  1815 
North  Fort  Myer  Drive,  Suite  300, 
Arlington,  Virginia  22209.  The 
telephone  number  is:  1-800-351-2293. 

Copies  of  the  program  annoimcement 
can  be  downloaded  from  the  Head  Start 
web  site  at:  www.acf.dhhs.gov/ 
programs/hsb 

Eligible  Applicants 

Applicants  must  be  public  or  private 
nonprofit  or  for-profit  organizations 


with  the  capability  to  implement  a 
femily  literacy  effort  of  national  scope. 

Project  Duration 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period;  project 
periods  will  be  for  five  years. 

Federal  Share  of  Prelects 

Although  there  are  no  matching 
requirements,  applicants  are  encouraged 
to  provide  non-Federal  contributions  to 
the  project. 

SUtutory  Authority:  The  Head  Start  Act,  as 
amended,  42  U.S.C.  9831  et  seq. 
(Catalog  of  Federal  Domestic  Assistance. 
Number  93.600,  Head  Start) 

Dated:  May  20.  1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
(FR  Doc.  99-13425  Filed  5-25-99;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

[Docltet  No.  99F-1420] 

Goodyear  Tire  and  Rubber  Co.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Goodyear  Tire  and  Rubber  Co.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  butylated 
reaction  product  of  p-cresol  and 
dicyclopentadiene  as  an  antioxidant  in 
pressure  sensitive  adhesives  intended  . 
for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutiition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))),    . 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4663)  has  been  filed  by 
Goodyear  Tire  and  Rubber  Co.,  c/o 
Keller  and  Heckman  LLP,  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  175.125  Pressure-sensitive  adhesives 
(21  CFR  175.125)  to  provide  for  the  safe 
use  of  butylated  reaction  product  of  p- 
cresol  and  dicyclopentadiene  as  an 
antioxidant  in  pressure  sensitive 
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adhesives  intended  for  use  in  contact 
with  food. 

The  agency  has  detennined  under  21 
CFR  25.32(1)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  5, 1999. 
Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13347  Filed  5-25-99;  8:45  am] 
BIUJNG  CODE  4iaO-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

[Docket  No.  99F-1 422] 

Sumitomo  Chemical  Co.  Ltd.;  niing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Sumitomo  Chemical  Co.,  Ltd.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  2,4- 
di-tert-pentyl-6-[l-(3,5-di-tert-pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate  as 
an  antioxidant  and/or  stabilizer  for 
polypropylene,  polystjTene,  rubber 
modified  polystyrene,  and  styrene  block 
copolymers  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4661)  has  been  filed  by 
Simiitomo  Chemical  Co.,  Ltd.,  c/o  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
suite  500  West,  Washington.  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2,4-di-tert- 
pentyl-6-[l-(3,5-di-tert-pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate  as 
an  antioxidant  and/or  stabilizer  for 
polypropylene,  polystyrene,  rubber 
modified  polystyrene,  and  styrene  block 


copoljrmers  intended  for  use  in  contact 
with  food. 

The  agency  has  detennined  under  21 
CFR  25.32(1)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  5, 1999. 
Alan  M.  Rulis. 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  99-13254  Filed  5-25-99;  8:45  am] 
BOIING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ear,  Nose,  and  Throat  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGBilCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Ear,  Nose,  and 
Throat  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  18. 1999,  8:30  a.m.  to  5:30 
p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Harry  R.  Sauberman, 
Center  for  Devices  and  Radiological 
Health  (HFZ-460).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2080,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12522.  Please  call  the  Information  Line 
for  up'to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
generic  issues  relating  to  the  safety  and 
efficacy  of  middle  ear  amplification 
devices. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 


person  by  June  4. 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.,  and  for  an  additional 
30  minutes  near  the  end  of  the 
committee  deliberations.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  Jime  4,  1999,  and  submit 
a  brief  statement  of  the  general  natiu«  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
Jime  18,  1999,  from  4:30  p.m.  to  5:30 
p.m.,  the^meeting  will  be  closed  to  the 
public  to  permit  discussion  and  review 
of  trade  secret  and/or  confidential 
commercial  information  (5  U.S.C. 
552b(c)(4))  relating  to  present  and  future 
agency  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  20, 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  99-13348  Filed  5-25-99;  8:45  am] 

BILLING  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  artd  Services 
Administration 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  Jime  1999: 

Name:  Maternal  and  Child  Health 
Research  Grants  Review  Committee 

ZXite.June  16-18, 1999  (Wednesday, 
Thursday  and  Friday) 

Time:  8:00  a.m.  to  5:00  p.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

The  meeting  is  open  on  Wednesday,  June 
16  from  9:00-10:00  a.m.,  and  closed  for  the 
remainder  of  the  meeting. 

Agenda 

The  open  portion  of  the  meeting  will  cover 
opening  remarks  by  the  Acting  Director, 
Division  of  Research,  Training  and 
Education,  who  will  report  on  program 
issues,  congressional  activities,  and  other 
topics  of  interest  to  the  field  of  maternal  and 
child  health.  The  meeting  will  be  rlosed  to 
the  public  on  Wednesday,  June  16,  1999  from 
10:00  a.m.,  to  the  remainder  of  the  meeting, 
for  the  review  of  grant  applications.  The 
closing  is  in  accordance  with  the  provisions 
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set  forth  in  section  552b(c)(6),  Title  5  U.S.C, 
and  the  Determination  by  the  Associate 
Administrator  for  Management  and  Program 
Support,  Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contact 
Gontran  Lamberty,  Dr.  P.H.,  Executive 
Secretary,  Maternal  and  Child  Health  Grants 
Review  Conunittee,  Room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  or  by  telephone  at  (301) 
443-2190. 

Dated:  May  14, 1999. 
Jane  Hanison, 

Director,  Division  of  Policy  "eview  and 
Coordination. 
(FR  Doc.  99-13349  Filed  5-25-99;  8:45  am] 

BILUNQ  CODE  4ia»-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docint  No.  FR-4356-N-20] 

Notice  of  Submission  of  Proposed 
Information  Coiiection  to  0MB  Single 
Family  Appraisals;  Emergency 
Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  review  and  approval  by  Jime 
1, 1999,  as  required  by  the  Paperwork 
Reduction  Act.  The  Diepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  The  due  date  for  comments  is: 
June  1. 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  70a-0050.  This  is  not  a  toll-free 
niunber.  Copies  of  available  doomients 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION: 

This  Notice  informs  the  public  that 
the  Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package 
emplo3ang  new  forms  pertaining  to 
appraisals  of  FHA-insured  single  family 
properties.  This  emergency  processing 
is  essential  to  provide  for  the 
immediate,  ongoing,  responsible 
administration  of  FHA-insured  single 
family  properties,  and  to  ensure  that  the 
appraisals  are  thorough  and  are 
conducted  by  State-licensed  or  State- 
certified  appraisers.  The  success  of  the 
FHA  insurance  program  and  HUD's 
ability  to  protect  its  financial  interest 
and  that  of  the  taxpayers  in  these 
properties  begins  with  selection  of 
qualified  and  knowledgeable  appraisers 
and  thorough  and  independent 
appraisals  of  properties.  It  is  necessary 
for  HUD  to  implement  this  new  process 
as  soon  as  possible  to  reduce  risk  to  the 
FHA  insurance  fimd  by  providing  for 
more  thorough  appraisals,  conducted  by 
knowledgeable  and  qualified  appraisers, 
and  therefore  better  protect  HUD's  and 
the  taxpayers  interest  in  the  insurance 
fund. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal: 

"Appraisals  of  FHA-insured  Single 
Family  Properties" 

(2)  Smmnary  of  the  collection  of 
information: 

(a)  Each  individual  seeking  to  become 
an  FHA  approved  appraiser  must 
submit  Form  HUD-92563  "Roster 
Appraiser  Designation  Application  and 


a  copy  of  the  individual's  state  licensing 
and/or  state  certification 
documentation. 

(b)  Each  FHA  approved  appraiser, 
will  conduct  appraisals  of  FHA-insured, 
or  prospective  FHA-insured  single 
family  properties,  using  the  Uniform 
Residential  Appraisal  Report  (URAR) 
and  the  Valuation  Condition  Sheet  (VC 
Sheet) 

The  estimated  ntunber  of  respondents 
is  approximately  15,000.  The  estimated 
number  of  appraisals  per  respondent  is 
estimated  to  80  per  year. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

The  information  collection  is  essential 
so  that  HUD  can  ensure  that  appraisals 
of  HUD-insvu«d  single  family  properties 
are  conducted  by  individuals  who  are 
qualified,  trained  and  knowledgeable  in 
the  real  estate  appraisal  field  and  that 
the  appraisals  of  HUD-insured  single 
family  properties  or  prospective  insured 
properties  are  thorough  and 
independent. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
nimiber  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  Loformation: 

Eligible  appraisers  are  individuals 
already  State-licensed  or  State-certified 
as  appraisers.  The  estimated  number  of 
respondents  for  all  collections 
pertaining  to  this  request  is  15,000.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  is  one-time 
for  acceptance  to  the  approval  roster 
list.  The  application  need  only  be 
submitted  once.  The  frequency  of 
submission  of  the  URAR  and  the  VC 
Sheet  depends  upon  the  nimiber  of 
properties  appraised,  the  Department 
estimates  80  per  respondent  on  an 
annual  basis. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  resiUt 
from  the  collection  of  information: 

Reporting  Burden  for  the  Appraiser 
Certification: 

Niunber  of  respondent:  50,000 

Total  burden  hours  (@  0.50  hours  per 
response):  25,000 

Reporting  Burden  for  the  VC  Sheet: 


Description 

Number  of 
respondents 

Number  of 
responses  per 

Total  annual 
responses 

Hours  per 
responses 

Total  hours 
response 

VCForm 

15,000 
15,000 
50,000 

80 
80 

1 

1,200,000 

1,200,000 

50,000 

0.30 
0.10 
0.50 

360,000 

Homebuyer  Summary 

120,000 

Application  for  Fee  Personnel  Designation 

25.000 
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Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  May.  1999. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

[FR  Doc.  99-13486  Filed  5-25-99;  8:45  am] 
BILLING  CODE  4210-Z7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docks!  No.  FR-4493-N-01] 

Ginnie  Mae  Releaae  of  Certain 
Geographic  and  Other  Data  on 
Mortgage-Backed  Securities 

agency:  Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 
ACTION:  Notice. 


summary:  This  notice  sets  forth  the 
intent  of  Ginnie  Mae,  a  government 
corporation  within  the  Department  of 
Housing  and  Urban  Development 
(HUD),  to  release  certain  geographic  and 
other  data  submitted  by  Ginnie  Mae 
issuers. 

DATES:  Effective  date:  May  26, 1999. 
Ckimments  due  date:  Comments 
objecting  to  the  release  of  the 
information  described  in  this  notice  are 
due  on  or  before  Jtme  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Fry,  Director,  Capital  Markets, 
Room  6210,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410;  telephone 
1-202-401-8970  (this  is  not  a  toll  free 
number).  Speech  or  hearing  impaired 
individuals  may  access  this  nimiber  via 
TTY  by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Government  National  Mortgage 
Association  (Ginnie  Mae),  a  corporation 
that  is  wholly  owned  by  the  federal 
government,  was  created  in  1968  to 
assist  in  the  movement  of  funds  from 
investors  into  the  housing  market. 
Ginnie  Mae  guarantees  the  timely 
payment  of  principal  and  interest  on 
single  and  multiclass  mortgage-backed 
securities  issued  by  private  institutions. 
The  seciuities  are  backed  by  pools  of 
mortgage  loans  which  are  insured  or 
guaranteed  by  the  Federal  Housing 
Administration  (FHA),  the  Department 
of  Veterans  AfiFairs  (VA),  the  Rural 
Housing  Service,  and  the  Secretary  of 
HUD  under  section  184  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.L.  102-550,  approved 
October  28, 1992;  106  Stat.  3672,  3739; 
12  U.S.C.  1715z-13a). 


The  Public  Securities  Association, 
now  The  Bond  Market  Association 
(TBMA),  has  long  requested  various 
information  about  the  mortgages 
backing  the  securities.  Specifically, 
TBMA  has  requested  information 
regarding  the  geographic  location  of  the 
loans  in  each  pool  by  State,  the  number 
of  loans  in  the  pool,  and  the  breakdown 
of  loans  in  each  pool  by  insurance  or 
guaranty  program,  generally  FHA  or  VA. 
Ginnie  Mae  has  made  an  initial  policy 
determination  that  release  and 
publication  of  this  information  for  each 
pool  in  the  Ginnie  Mae  mortgage-backed 
securities  (MBS)  program  would  be 
advantageous  to  investors  and  to  the 
MBS  program.  At  present,  the 
Government  Sponsored  Entities  disclose 
such  information  with  respect  to  their 
MBS.  Unless  this  information  is 
available,  investors  may  use  less 
favorable  assumptions  when  pricing 
Ginnie  Mae  guaranteed  securities.  If  this 
information  is  available  to  investors,  the 
net  efiiect  should  be  more  accurate 
pricing  and  tighter  jrield  spreads.  Those 
yield  spreads  will  inure  to  the  benefit  of 
the  ultimate  beneficiaries  of  the  Ginnie 
Mae  MBS  program — the  purchasers  of 
homes  financed  through  federally 
insured  or  guaranteed  loans. 

Ginnie  Mae  presently  intends  to 
respond  to  TBMA's  request  by 
commencing  publication  of  this 
information  at  a  date  in  July  1999,  and 
to  continue  to  publish  this  information 
on  a  quarterly  basis  thereafter. 

The  Department  of  Justice  has  advised 
HUD  that,  in  the  case  of  ntunerous 
information  submitters,  disclosure  by  an 
agency  is  permitted  after  publication  of 
the  agency's  intent  to  release  such 
information  in  a  manner  c^culated  to 
provide  notice  and  affording  affected 
parties  an  opportunity  to  comment. 
Such  notice  and  opporttmity  to 
comment  serves  in  lieu  of  publication  of 
a  notice  and  comment  regulation.  HUD 
first  used  this  procedure  in  coimection 
with  disclosure  of  past  note  sale  bids  by 
publication  in  the  Federal  Rogister  and 
the  Ckanmerce  Business  Daily  (see  63  FR 
36255  (July  2, 1998)  and  CBDNet 
Submission  No.  230722  (July  30, 1998)). 
Following  this  procedure,  Ginnie  Mae  is 
publishing  this  notice  of  Ginnie  Mae's 
intent  to  release  this  information  and  to 
continue  the  quarterly  release  of  this 
information. 

Commenters  should  submit  their 
statements  to  the  Ginnie  Mae  contact 
identified  in  the  FOR  FURT>ifeH 
INFORMATION  section  of  this  notice. 
Ginnie  Mae  is  particularly  interested  in 
receiving  comments  from  Ginnie  Mae 
submitters  and  investors.  Commenters 
shall  have  until  June  9, 1999  to  provide 
Ginnie  Mae  with  a  detailed  written 


statement  of  their  objections,  if  any,  to 
release  of  the  inftmnation.  Such 
statement  shall  specify  all  groimds  for 
withholding  the  information  and  shall 
specifically  demonstrate  why  the 
information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential.  If  a 
commenter  maintains  that  disclosure 
would  cause  competitive  harm,  for 
example,  the  statement  should  show 
that  disclosure  would  reasonably  be 
expected  to  cause  such  harm. 
Conclusory  statements  that  the 
information  would  be  useful  to 
competitors  or  similar  conclusory 
statements  generally  will  not  be 
considered  sufficient  to  justify 
confidential  treatment. 

GLonie  Mae  will  carefully  consider 
conunenters'  objections  before 
determining  whether  to  disclose  the 
information.  If  Ginnie  Mae  decides  to 
disclose  the  information  over  the 
objections  of  a  submitter,  Ginnie  Mae 
will  advise  the  submitter  in  a  written 
notice  of  its  intent  to  disclose  the 
information  10  working  days  before  the 
specified  disclosure  date. 

Dated:  May  19, 1999. 
George  S.  Anderaon, 

Executive  Vice  President,  Government 

National  Mortgage  Association. 

[FR  Doc.  99-13264  Filed  5-25-99;  8:45  am] 

BMXMQ  C006  421»-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

Notice  of  Availability  of  a  DraflJorwy 
Coast  Refuges  Comprehensive 
Conssrvation  Plan  for  Rsvlew  and 
Cooiment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  docimient  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Comprehensive 
Conservation  Plan  for  Edwin  B. 
Forsythe  National  WildUfe  Refuge  and 
Cape  May  National  Wildhfe  Refuge- 
collectively  known  as  the  Jersey  Coast 
Refuges.  This  plan  will  assist  the 
Service  in  identiiying  what  role  the 
Refuges  will  play  in  supporting  the 
mission  of  the  National  Wildlife  Refuge 
System  and  addressing  community 
expectations  for  public  use. 

The  draft  plan  describes  two 
alternatives  for  management  of  the 
Refuges,  and  discusses  the  process  used 
to  develop  the  alternatives  and  their 
environmental  consequences.  It 
describes  the  potential  effects  of  each 
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alternative  on  the  physical,  biological, 
and  socio-economic  environment.  The 
No  Act  Alternative  discusses  the 
Service's  current  level  of  activities  for 
habitat  and  population  management, 
public  recreation  opportimities.  land 
acquisition,  and  office  and  visitor 
facilities.  The  Action  Alternative  will 
allow  the  Service  to  initiate  or  expand 
additional  habitat  and  population 
management  efforts,  wildlife-dependent 
recreation  opportunities,  land 
protection  efforts,  and  consider  new 
office  and  visitor  center  facilities. 

The  Service  is  seeking  public  input  on 
the  Draft  Comprehensive  Conservation 
Plan.  With  public  review  and  input  to 
this  draft,  the  Action  Alternative  will  be 
developed  in  more  detail  as  the  Final 
Comprehensive  Conservation  Plan.  The 
Final  Plan  will  guide  the  Service  on  the 
futiue  direction  and  management  of  E.B. 
Forsythe  NWR  and  Cape  May  NWR  for 
the  next  15  years. 

The  Plan  is  available  from  the  refuges, 
local  public  libraries  in  Southern  New 
Jersey,  and  on  the  Web  at  http://www/ 
fws.gov/r5ebfwr.  You  may  also  contact 
Alison  Whitlock:  Division  of  Realty;  300 
Westgate  Center  Drive;  Hadley,  MA 
01035-9589. 

Dated:  May  21.1999. 
Sherry  W.  Morgan, 

Geographic  Assistant  Regional  Director — 
North. 

(FR  Doc.  99-13487  5-25-99;  8:45  ami 
BHJJNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlifa  Service 

North  American  Wetlands 
Conservation  Act:  Request  for 
Evaluation  Grant  Proposals  for  Year 
2000 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  over  the  period 
June  1, 1999,  to  July  15, 1999,  we,  the 
U.S.  Fish  and  Wildlife  Service  (Service), 
will  entertain  proposals  that  request 
matching  funds  for  projects  that 
evaluate  the  success  of  North  American 
Wetlands  Conservation  Act  (NAWCA) 
projects,  or  that  will  ensure  the  success 
of  future  NAWCA  projects  by  improving 
strategic  conservation  planning 
capabilities.  We  will  give  funding 
priority  to  projects  related  to  existing 
wetland  conservation  implementation 
plans,  to  be  conducted  in  a  partnership 
mode  by  wetland  managers  and 
scientists.  Project  criteria,  proposal 


formatting  and  other  essential 
application  information  is  provided 
here.  Funding  is  limited  to  projects 
located  in  the  United  States. 
DATES:  Initial  proposals  (pre-proposals) 
must  bear  postmarks  no  later  than 
Thursday,  July  15, 1999. 
ADDRESSES:  Address  proposals  to:  North 
American  Waterfowl  and  Wetlands 
Office,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Suite  110, 
Arlington,  Virginia,  22203,  Attn: 
Evaluation  Grants  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Rex  R.  Johnson,  Evaluation  Grants 
Coordinator,  North  American  Waterfowl 
and  Wetlands  Office,  Patuxent  Wildlife 
Research  Center,  11510  American  Holly 
Drive,  Laurel,  Maryland,  20708-4017, 
301/497-5674;  facsimile  301/497-5706, 
rex — johnson@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

North  American  Wetlands 
Conservation  Act  Evaluation  Grants 

1.  Introduction 

Since  its  inception  in  1989,  the  North 
American  Wetlands  Conservation  Act 
(NAWCA  or  Act)  has  added  a  new 
dimension  to  the  conservation  of 
wetland-associated  migratory  birds  and 
the  diverse  wetland  ecosystems  upon 
which  they  and  many  other  fish  and 
wildlife  species  depend.  Never  before 
had  Federal  legislation  been  passed 
with  the  express  purpose  of  creating 
partnerships  among  Federal  and  non- 
Federal  wetland  conservationists  or 
with  the  explicit  goal  of  implementing 
management  plans  emanating  bom 
international  treaties  and  conventions. 
The  Act  was  precedent-setting  in  its 
support  of  the  new  and  innovative 
partaerships  that  were  emerging  from 
implementation  of  the  North  American 
Waterfowl  Management  Plan  (NAWMP) 
and  visionary  in  its  anticipation  of 
major  national  and  international 
conservation  initiatives  for  nongame 
migratory  birds.  Moreover,  an 
institutional  framework  was  created  for 
garnering  additional  resources  and 
pooling  them  to  implement,  via 
partnerships,  high  priority  wetland 
conservation  projects  across  Canada,  the 
United  States,  and  Mexico.  Over  the 
past  eight  years,  $249  million  of 
NAWCA  grant  funds  have  been 
leveraged  with  $516  million  of  partner 
funds  and  allocated  through  a  highly 
competitive  process  to  588  projects  in 
North  America.  However,  the  success  of 
NAWCA  involves  more  than  the 
efficient  allocation  of  limited  Federal 
financial  resources  to  support  partner 
projects.  The  ultimate  success  of  the  Act 
hinges  on  efficiency  and  effectiveness  in 


the  attainment  of  biological  ends — ^the 
conservation  of  migratory  birds  and  the 
North  American  wetland  ecosystems 
upon  which  many  species  of  migratory 
birds  and  other  wildlife  depend.  The 
evaluation  grants  program,  described 
below,  is  designed  to  address  how 
successfully  the  program  is  delivering 
the  migratory  bird  and  other  wildlife 
resource  benefits  anticipated  by  the  Act. 

1.1     The  Purposes  of  the  Act 

Any  strategy  for  implementing 
NAWCA  or  procedures  for  monitoring 
and  evaluating  its  effectiveness  must 
arise  from  the  purposes  of  the  Act: 

*  *  *  To  encourage  parUierships  among 
public  agencies  and  other  interests — 

(1)  To  protect,  enhance,  restore,  and 
manage  an  appropriate  distribution  and 
diversity  of  wetland  ecosystems  and  other 
habitats  for  migratory  birds  and  other  fish 
and  wildlife  in  North  America; 

(2)  To  maintain  current  or  improved 
distributions  of  migratory  bird  populations; 
and 

(3)  To  sustain  an  abundance  of  waterfowl 
and  other  migratory  birds  consistent  with  the 
goals  of  the  North  American  Waterfowl 
Management  Plan  and  the  international 
obligations  contained  in  the  migratory  bird 
treaties  and  conventions  and  other 
agreements  with  Canada,  Mexico,  and  other 
countries. 

These  purposes  infer  an  explicit  and 
measureable  relationship  between 
wetland  conservation  and  wetland- 
wildlife  management  and  values  at  a 
North  American  scale.  While  habitat 
benefits  for  all  wetland-associated  fish 
and  wildlife  are  recognized,  the  stated 
emphasis  on  the  Act  is  on  "current  or 
improved  distributions  of  migratory  bird 
populations"  consistent  with 
"international  obligations."  The 
international  migratory  patterns  of  these 
birds  is  the  thread  which  binds  the 
patchwork  of  regional  and  national 
conservation  work  into  a  truly 
continent-wide  quilt  of  wetland 
conservation. 

1.1.1    Improving  NAWCA 
Implementation  Through  Evaluation 

Section  19  of  the  1994  amendments  to 
NAWCA  called  for  the  development  of 
"a  strategy  to  assist  in  implementation , 
of  the  Act"  and  "procedures  to  monitor 
and  evaluate  the  effectiveness  of 
wetlands  conservation  projects 

completed  under  this  Act."  Specifically 

*  *  * 

Not  later  than  January  31, 1996,  the 
Secretary,  in  cooperation  with  the  [North 
American  Wetlands  Conservation]  Cotmcil, 
to  further  the  purposes  of  the  Act  shall — 

(1)  Develop  and  implement  a  strategy  to 
assist  in  the  implementation  of  this  Act  in 
conserving  the  full  complement  of  North 
American  wetlands  systems  and  species 


dependent  on  those  systems,  that 
incorporates  information  existing  on  the  date 
of  the  issuance  of  the  strategy  in  final  form 
on  types  of  wetlands  habitats  and  species 
dependent  on  the  habitats;  and 

(2)  Develop  and  implement  procedures  to 
monitor  and  evaluate  the  effectiveness  of 
wetlands  conservation  projects  completed 
under  this  Act. 
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The  wording  of  Section  19  is 
consistent  with  the  principles  of 
adaptive  resource  management  in  which 
planning,  implementation  and 
evaluation  function  as  interrelated  parts 
of  an  iterative  cycle.  Planning  has  merit 
only  to  the  extent  it  provides  a  strategy 
for  implementation;  and  evaluation, 
only  to  the  extent  it  allows  refinements 
in  fiitine  planning.  Thus,  the  greatest 
benefits  of  planning,  evaluation,  or 
implementation  cannot  be  realized 
without  integrated  progress  in  all  three 
elements. 

2.  Evaluation  Grant  Goals 

To  foster  persistent  partnerships 
among  wetland  and  wildlife  managers 
and  scientists  to  generate  reliable 
information  through  evaluation  that  is 
used  to  enhance  hitaie  Act  effectiveness 
through  improved  biological  planning 
or  partnering  strategies. 

It  cannot  be  overemphasized  that  the 
purpose  of  Evaluation  Grants  is  to 
maximize  the  effectiveness  of  future 
wetlands  conservation  projects 
completed  under  the  Act.  Evaluation 
need  should  be  identified  by  wetland  or 
migratory  bird  managers  who  have 
traditionally  implemented  conservation 
activities  under  the  Act.  Thus, 
Evaluation  Grant  proposers  should  be 
past  or  potential  NAWCA  grant 
recipients  (including,  but  not  limited  to, 
NAWMP  Joint  Venture  representatives) 
partnered  with  technically-capable 
scientists.  This  partnering  approach  to 
evaluation  will  help  ensm«  that 
Evaluation  Grant  projects: 

(1)  originate  from  priority 
management  information  needs  for 
strategic  conservation  delivery; 

(2)  are  derived  from  and  support 
established  habitat  conservation  plans 
or  objectives; 

(3)  are  sound  and  scientifically-based; 
and 

(4)  are  used  to  direct  future  NAWCA 
wetland  conservation  implementation. 

2.1  Priority  Projects 

Proposed  projects  should  evaluate  the 
effectiveness  of  past  or  ciurent  NAWCA 
projects  in  achieving  explicit  program 
objectives,  or  should  result  in  a  refined 
understanding  of  wetland/landscape 
function,  or  migratory  bird  responses  to 
wedand  habitat  management,  in  ways 
that  enhance  future  NAWCA 


conservation  delivery.  Migratory  bird 
functions  should  be  evaluated  in  the 
context  of  wetland  characteristics  and 
landscape  structm«.  Projects  that 
evaluate  the  composition,  management, 
or  dynamics  of  established  conservation 
partnetahips  such  as  NAWMP  Joint 
Ventures  with  a  goal  of  improving 
partnering  strategies  also  will  be 
favorably  considered. 

2.2  Eligibility 

Fimding  is  limited  to  U.S.  project 
proposals. 

2.3  Project  Duration 

Projects  of  1-2  years  in  duration  may 
be  proposed.  Projects  spanning  3  years 
will  be  considered  but  are  not 
encouraged.  Three-year  project 
proposals  must  include  an  explicit 
justification  for  the  extended  duration. 

2.4  Available  Funds 

The  total  funding  package  presented 
to  the  North  American  Wetlands 
Conservation  Coimcil  (Coimcil)  in 
FY2000  will  not  total  ^SOOiOOO  of 
NAWCA  funds.  Selected  projects  wrill  be 
funded  for  their  full  diuation  from  the 
FY2000  allocation.  A  maximum  project 
funding  limit  has  not  been  established; 
however,  proposals  requesting  a  total  of 
^100,000  of  NAWCA  fimds  are  most 
likely  to  be  selected. 

2.4.1  Matching  Funds  Requirements 

Project  partners  must  match  grant 
requests  with  non-federal  funds  or  other 
contributions  by  at  least  a  1-to-l  ratio. 
Acceptable  matching  contributions  are 
described  in  Appendix  A. 

3.  Proposal  Development 

Proposal  development  will  proceed  in 
2  stages  beginning  with  the  preparation 
and  review  of  brief  (3-5  page) 
preproposals.  Preproposals  will  be 
screened  by  Council  representatives, 
who  will  then  work  with  successful 
applicants  to  develop  a  limited  number 
into  full  proposals  with  objectives, 
partnerships,  products,  and  outcomes 
mutually  agreed  upon  by  the  Council 
and  grant  applicants. 

A  Principal  Investigator  (PI)  and  a 
Project  Officer  (PO)  that  will  administer 
the  grant  agreement,  should  be 
identified  for  each  project.  The  PI  and 
PO  may  be  the  same  person.  All  written 
correspondence  will  be  sent  to  the  PI 
and  PO;  however,  the  PO  must  be: 

(1)  affiliated  with  the  Pi's 
organization; 

(2)  knowledgeable  about  biological, 
partnership,  and  administrative  aspects 
of  the  proposal;  and 

(3)  readily  available  to  provide 
information. 


Preproposals  and  full  proposals 
should  be  accompanied  by  a  cover  page 
with  the  following  information: 

A.  Project  Tide 

B.  Principal  Investigator's 

1.  Name 

2.  Tide 

3.  Organization 

4.  Address 

5.  Telephone  nimiber 

6.  Facsimile  number 

7.  E-mail  address 

3.1  Project  Justification 

A  detailed  project  justification  should 
be  included  in  preproposals  and  full 
proposals.  The  justification  should  be 
derived  from  and  refer  to  an  established 
conservation  organization's  biological 
foimdation  and  explicit  objectives  for 
past  or  ciurent  habitat  projects,  or  for 
populations.  The  justification  should  be 
developed  in  light  of  Evaluation  Grant 
goals  and  review  criteria  (section  4.2). 
Achieving  Evaluation  Grant  project 
objectives  should  result  in  fulfilling  the 
evaluation  needs  described  in  the 
justification. 

3.2  Preproposals 

Five  copies  of  preproposals  must  be 
submitted  by  July  15, 1999.  and  should 
provide  a  project  a  set  of  explicit 
objectives,  preliminary  methods,  and  a 
budget  with  a  soiux;e  of  matching  funds. 

Preproposals  shotdd  adhere  to  the 
following  outline: 

A.  Justification  (project  description. 

explicit  objectives) 

B.  Preliminary  Methods 

C.  Prehminary  Budget  (see  Appendix  B) 

and  Source  of  Matching  Funds 
(letters  of  committment  not  required 
for  preproposals) 

3.3  Full  Proposals 

Five  copies  of  full  proposals  are  due 
by  November  1, 1999.  Fiill  proposals 
shoidd  adhere  to  the  following  oudine: 

A.  Abstract 

B.  Project  Description 

1.  Justification 

2.  Objectives 

3.  Methods 

Study  Area  (if  appropriate) 
Data  Acquisition 
Data  Analysis 

4.  Products  and  Future  Applications 

5.  Management  Outreach 

C.  Project  Partners  and  Management 

D.  Budget — (see  Appendix  B) 

1.  Funds  Requested 

2.  Matching  Fimds  or  Services 

3.  Total  Project  Budget 

E.  Project  Timetable 

F.  Literature  Cited 

G.  Appendix  A — ^Investigator 

Qualifications 
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H.  Appendix  B — Letters  of  Matching  the  coiintry.  Some  regions  have  received  or  continental  migratory  bird  population 

Commitment  from  Partners  (see  little  Act  funding  while  others  have  responses  to  landscape-level  habitat 

Appendix  C)  applied  many  mLlions  of  dollars  to  conservation  objectives.  This  linkage 

.  n_              I      J  c  II  n„        I  D  implement  projects.  Proposals  will  be  represents  a  fundamental  principle  in 

4.  Pieproposal  and  Full  Proposal  Review  .J^^  ^^  ^^  ^^^^^  ^^  ^^^^^  ^^^  ^^  Council's  evaluation  stoategy,  and 

Council  representatives  will  review  evaluate  and  affect  NAWCA  projects,  projects  seeking  to  establish  or 

preproposals  and  full  proposals,  and  past  and  future.  Thus,  priorities  will  be  significantly  improve  that  linkage  will 

will  present  funding  recommendations  q^.  evaluation/planning  for  areas  with  a  be  a  priority. 

based  on  full  proposal  reviews  to  the  large  number  of  projects;  large  affected  Contributions  to  the  effectiveness  of 

Co»incil.  acreages  and/or  significant  investment  /ufure  partnerships;  The  success  of 

4. 1  How  To  Subniit  a  Proposal  of  Act  funds;  and/or  projects  or  methods  futiore  NAWCA  implementation  is    . 
Pieprosals  and  full  proposals  should  '^^**®'^  *°  "j*^*^  T^'^^  conservation  dependent  on  strong  partnerships 

be  submitted  by  the  ranked  deadlines  ^Ton^buUon  llnTSon  of  \^'^  by  sound  biological  plamung. 

fsertinn  fil  fo-  Evaluation  Grants                      L.oninouuon  lo  imegrauonoj  The  evolution  and  composition  of 

SlLtor  North  AlericSTwaterfowl  '^S^^^'Y  ^"^  conservation:  Dehvenng  partnerships  dictates  their  success  in 

LTweXds'Sffice'^Tm  S^°    '  oiSI^SZrJ're^;!  of  '«liveringLgratory  bird  conservation 

Drive.  Suite  no.  Arhngton,VA  22203.  rSi^ui^S^tS^NA^  Z'd^n'J^c^f  pSlwS^^ 

4.2  Review  Team  goals  with  those  of  other  major  bird  partnerships  with  the  goal  of  increasing 
The  review  team  will  consist  of  the  initiatives.  The  extent  to  which  the  ^j^g  effectiveness  of  future  partnerships 

Evaluation  Grants  Coordinator.  2  North  proposals  advance  integrated  ^u  be  seriously  considered. 

American  Wetlands  ConservaUon  conservation  of  waterfowl,  neoteopical  Commitment  to  long-term  regional 

Council  Staff,  and  1  USGS-Biological  migratory  birds,  shorebirds.  and  other  y^^,-     ^  j  evaluation:  The  Extent  to 

Resources  Division  scientist  with  weUand-associated  migratory  birds  will  ^^^^^^  applicants  demonstrate  the 

expertise  in  weUands  and  landscape  be  a  principal  criterion  in  proposal  livelihood  of  "institutionalizing"  the 

ecology.  Other  individuals  will  be  ^^^"^}*?°-.      ,       ,      .           ,      ,  planning  and  evaluation  efforts  for 

enlisted  to  review  preproposal  and  full  ,^°"^i;'!'Z°Vrnn!Z^^^^^  which  Act  funding  is  sought  is  a 

proposal  metiiods  related  to  their  areas  i°'^f^,tl.Z^^Ti^^^^J^Zo^rM.  significant  consideration.  The  Council 

of  expertise  when  necessary.  Evduatio^n^i^s  s^^^^^^  ^^                                             ^^^, 

4.3  Review  Criteria  address  regional  wetlands  conservation  *°  ^«*^y^«  *«^«  ^^°^''  ^J.^^"^ 
At  a  minimum,  preproposals  and  full  goals  and  objectives  and  facilitate  a  depriontize  proposals  m  which  the 

proposals  should  address  die  foUowing  meaningful  linkage  to  continental  P^«"  in  the  plannmg  and  evaluation 

issues,  which  will  constitute  the  generll  migratory  bird  population  objectives.  f^^  ^.''.T  L  fi^nfrf  lIZ'cc  ^i« 

review  criteria.  A  rigid  "scoring"  system  and  Uiose  of  other  wetiands-dependent  ^rt  for  continued  futiire  progress.  This 

will  not  be  used  to  determine  which  wildlife  as  avaUable.  Therefore^  ^t?"°°  ^f°  ^e  viewed  as  analogous  to 

preproposals  and  full  proposals  are  proposals  should  address  the  evaluation  eiduate^im™mentation  "roecte 

most  meritorious.  The  review  team  will  needs  for  weUand  habitats  in  the  ^                    F    J       • 

use  sound  professional  judgment  to  context  of  ecologically-based  landscapes  5.  Grants  Administration  and 

evaluate  proposals,  in  the  context  of  as  opposed  to  an  individual  wetiand.  Performance  Reporting 
communication  among  qualified                    Status  of  biological  planning  and 

professionals.  evaluation:  Biological  planning.  Evaluation  Grants  will  be 

Partnerships:  The  Act  is  predicated  evaluation  and  monitoring  is  relatively  administered  by  NAWWO  staff,  and 

on  die  power  of  partnerships  to  deliver  advanced  in  some  regions  of  the  U.S..  evaluation  grant  recipients  will  be 

wetiands  conservation.  Proposals  for  and  ahnost  non-existent  in  others.  required  to  provide  detailed  annual  and 

evaluation  and  planning  should  Proposals  addressing  the  full  range  of  project  completion  reports  (see 

likewise  include  strong  partnerships.  planning  and  evaluation  consistent  with  Appendix  D  for  reporting  formats)  by 

Prospective  grantees  are  expected  to  Council  goals  are  encouraged.  These  October  1  each  year  through  project 

build  upon  existing  wetiands  may  range  from  initiation  of  the  termination.  Annual  and  final  reports 

conservation  partnerships  to  maximize  adaptive  management  process  in  areas  will  be  presented  to  the  Council  and 

the  use  of  and  coordination  with  currentiy  using  littie  or  no  proactive.  Council  Staff  by  the  Council 

existing  planning,  implementation  and  integrated,  biological  planning,  to  Coordinator  or  Evaluation  Grants 

evaluation  infrastructures  rather  than  evaluation  of  progress  toward  fulfilling  Coordinator  at  their  November/ 

seek  to  develop  new  or  competing  objectives  derived  fitjm  ongoing  December  meetings, 

organizations.  biological  planning  efforts.  g  Schedule 

Contribution  to  increasing  the  Contribution  to  the  biological 

effectiveness  of  the  Act:  Act  funds  have  foundation  for  wetland  and  associated  The  following  schedule  will  be 

been  used  to  varying  degrees  to  fund  migratory  bird  conservation:  Projects  adhered  to  in  soliciting,  reviewing,  and 

wetiands  conservation  projects  across  should  facilitate  the  linkage  of  regional  funding  Evaluation  Grants  proposals: 

Request  for  Proposals  „ ~ ~. 1  June  1999. 

Due  Date  for  Proposals  .'. 15  July  1999. 

Preproposal  Reviews  Completed  and  Proposers  Notified '. « 15  August  1999. 

Full  Proposals  Due  1  November  1999. 

Funding  Recommendations  Presented  to  Council  : December  1999. 

Evaluation  Grant  Awards  Announced  and  Funds  Disbursed January/February  2000. 
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Appendix  A — ^Matching  Contributions 

Acceptable  Matching  Contributions — 
Direct  project-related  expenditures  for 

Equipment/Supplies 

Labor  (non-Federal  employees] 

Travel 

Cash  (non-Federal  sources) 

Related  evaluation/implementation 
expenditures  (non-Federal  funds)  incurred 


within  previous  2  years  (consult 

Evaluation  Grants  Coordinator) 
Other  (consult  Evaluation  Grants 

Coordinator) 
Waiver-of-Overhead  (within  non-Federal 

agency/organization  established  policy 

guidelines) 

Unacceptable  Contributions — 
Contributions  of  Federal  employee  staff  time 

Preproposal  Budget  Format 


Federal  Aid  in  Wildlife/Sport  Fish 

Restoration  grants  to  States 
Funds  that  have  a  Federal  origin 
Evaluation/implementation  costs  incurred>  2 

years  before  project  performance  period 
Any  contribution  used  to  match  a  previous 

Federal  or  non-Federal  grant 
Other  contributions  determined  to  be  not 

acceptable  (consult  v»rith  Evaluation  Grants 

Coordinator) 

Appendix  B — ^Budgets 


NAWCA  Funds  Requested 
Matching  Contributions 

Total 


FYOO 


FY01 


FY02 


Full  Proposal  Budget  Format 


FYOO 

FY01 

FY02 

NAWCA 

Match 

NAWCA 

Match 

NAWCA 

Match 

Personnel 

Jane  Doe  e  x  FTE 

••■•■••■•■••■•■■■••••*•• 

•■>••••■••.•••■■•■••.••. 

Equipment ., 

■■■••••■■■*■>•••••••••. ■ 

Supplies  * „ „ 

Travel 

Other 

— 

Indirect  Costs 

Total : 

*  Criteria  for  supplies 


Appendix  C — Sample  Letter  for  Commitment 
of  Matching  Contributions 

April  19, 1999. 

Mr.  David  A.  Smith, 

Coordinator,  North  American  Wetlands 

Conservation  Council,  North  American 

Waterfowl  and  Wetlands  Office,  4401  N. 

Fairfax  Drive,  Rm  110.  Ariington,  VA 

22203 

Dear  Mr.  Smith:  The  <insert  name  of 
contributing  agency  or  organization>  is 
committed  to  providing  funds  to  match  the 
grant  request  entitled  <insert  proposal  name> 
submitted  by  <insert  name  of  proposing 
agency  or  oiganization>.  Contributions  meet 
the  eligibility  requirements  explained  in  the 
Request  for  Proposals  for  the  North  American 
Wetlands  Conservation  Act  Evaluation 
Grants.  The  contribution  does  not  include 
funds  from  the  Federal  Aid  in  Wildlife/Sport 
Fish  Restoration  grants  to  State  programs  or 
other  Federal  monies.  Following  is  an 
explanation  of  contributions: 

We  intend  to  provide  <$$>  in  FYOO  and 
<$$>  in  FYOl.  Of  these  funds,  <$$>  will  be 
used  for  <insert  staff/services  to  be  provided 
by  contractual  or  temporary  hires>.  This  is 
the  fair  market  value  of  these  services. 

<$$>  will  be  used  for  <insert  direct 
expenditures  for  purchases,  travel/ 
tran8portation>.  This  is  the  fiiir  maricet  value 
of  these  expenditures. 

<$$>  are  in-kind  contributions  that  will  be 
used  for  <in8ert  staff/services  related  to  the 


proposed  project>.  This  is  the  fair  market 
value  of  these  services. 

<insert  name  of  contributing  agency  or 
oiganization>  is  pleased  to  be  a  partner  in 
<insert  proposal  name>  and  this  match  is  put 
forward  with  full  knowledge  and  support  to 
leverage  other  non-Federal  and  Federal  grant 
funds. 

Sincerely, 
<in8ert  name  of  agency/organization 
representative> 
<insert  title> 

Appendix  D— Reporting  Formats 

Return  3  copies  to:  Evaluation  Grants 
Coordinator,  North  American  Waterfowl  and 
Wetlands  Office,  4401  N.  Fairfax  Drive,  Rm 
110,  Arlington.  VA  22203. 

A.  Annual  Performance  Reporting — 
L  Cover  Page: 

Project  Title 

Reporting  Period 

PO  and  PI  names  and  addresses 
n.  Executive  Simmiary 
in.  Project  Justification 

IV.  Objectives 

V.  Methods 

VI.  Accomplishments/Summary  of  Findings 

to  date 
VU.  Management  Outreach  to  date 
Vni.  Grant  Funds  Expended/Remaining 
.IX.  Projected  Activities/Time  Table 
X.  Literature  Cited 

B.  Project  Completion  Report — 
L  Cover  Page: 


Project  Title 

Reporting  Period 

PO  and  PI  names  and  addresses 
IL  Executive  Summary 
in.  Project  Justification 

IV.  Objectives 

V.  Methods 

VI.  Results  and  Discussion/Products* 

VII.  Management  Outreach  and  Impacts  to 
date 

Vm.  Futtire  Management  Outreach  and 
Outcomes 

IX.  Continuing  Evaluation  Needs — 
Institutionalizing  the  Evaluation  Project 
Future  Evaluation — the  next  steps 

X.  Literature  Cited 

The  detailed  description  of  the 
submission  and  review  schedule,  format 
for  pre-proposals  and  full  proposals, 
and  proposal  review  criteria,  contained 
herein,  may  also  be  viewed  and 
downloaded  from  the  North  American 
Waterfowl  and  Wetlands  OfEice 
(NAWWO)  internet  web  site  at:  http:// 
www.fw8.gov/r9nawwo/nawcahp.html 
after  June  1, 1999,  or  by  calling  the 
NAWWO  secretary  at  703/358-1784. 
Pre-proposals  and  full  proposals  must 
contain  ail  required  components  on  the 
postmari^ed  date.  Pre-proposals  and  full 


•  Included  3  hard  copies  of  cartographic  ptx>ducts 
that  rasuh  from  NAWCA  Evaluation  Grant  projacta. 
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proposals  lacking  required  components 
are  subject  to  being  declared  ineligible 
and  not  further  considered  for  funding. 

We  have  submitted  information 
collection  requirements  for  the  NAWCA 
Evaluation  Grants  Program  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  The  OMB  control 
niunber  is  1018-0100.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  request  imless  it  displays 
a  currently  valid  OMB  control  number. 
The  information  solicited:  is  necessary 
to  gain  a  benefit  in  the  form  of  a  grant, 
as  determined  by  the  North  American 
Wetlands  Conservation  Council  and 
Migratory  Bird  Conservation 
Commission;  is  necessary  to  determine 
the  eligibility  and  relative  value  of 
evaluation  projects;  and  results  in  an 
approximate  paperwork  burden  of  8 
hours  for  each  pre-proposal  and  40 
hours  for  each  proposal;  and  does  not 
carry  a  premise  of  confidentiality.  The 
information  collected  in  this  program 
will  not  be  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  May  21, 1999. 
Jamie  Rappaport  Qark, 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  99-13424  Filed  5-25-99;  8:45  am] 
BUJNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-09-1320-01,  WYW148372] 

Coal  Exploration  License,  WY 

agency:  Bureau  of  Land  management. 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license. 

summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.A.  201  (b),  and  to 
the  regidations  adopted  as  43  CFR  3410. 
all  interested  parties  are  hereby  invited 
to  participate  with  Powder  River  Coal 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Campbell  and 
Converse  Counties,  WY: 

T.  41  N.,  R.  70  W.,  6th  P.M..  Wyoming 
Sec.  19:  Lots  6-11, 12  (S2),  13-20; 
Sec.  20:  Lots  5  (S2),  6  (S2).  7  (S2),  8  (S2), 
9-16; 


Sec.  21:  Lots  5  (S2),  11-14; 

Sec.  28:  Lots  1-15,  NESW; 

Sec.  29:  Lots  1-16; 

Sec.  30:  Lots  5-12; 
T.  42  N..  R.  70  W.,  6th  P.M.,  Wyoming 

Sec.  26:  Lots  3-6, 11-14; 

Sec.  27:  Lots  1-16; 

Sec.  28:  Lots  1-16; 

Sec.  29:  Lots  1-16; 

Sec.  30:  Lots  5-20; 

Sec.  30:  Lots  5-20; 
T.  41  N.,  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  2:  Lots  5,  6, 11-14, 19,  20;  « 

Sec.  3:  Lots  5,  6, 11-14, 19,  20; 

Sec.  10:Lotsl,2,  7,  8; 

Sec.  11:  Lots  1-16; 

Sec.  12:  Lots  11-14; 

Sec.  13:  Lots  l-«,  11-14; 

Sec.  14:  Lots  1.  2,  7,  8; 

Sec.  24:  Lots  1-3.  6-11, 14-16; 

Sec.  25:  Lots  1-4.  9, 12; 
T.  42  N..  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  25:  Lots  1-15; 

Sec.  26:  Lots  1-14; 

Sec.  27:  Lots  1.  2,  7-10. 15,  16; 

Sec.  34:  Lots  1,  2,  7-10, 15, 16; 

Sec.  35:  Lots  1-8. 11-14. 

Containing  11,046.245  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  imleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  overburden  geochemistry, 
structural  information,  and  coal  quality 
data  on  the  Wyodak-Anderson  coal 
seam. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
I^and  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  imder 
number  WYW148372):  Bureau  of  Land 
Management,  Wyoming  State  Office, 
5353  Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and.  Bureau  of 
Land  Management,  Casper  Field  Office, 
1701  East  "E"  Street,  Casper,  WY  82601. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
The  News-Record  of  Gillette,  WY,  and 
the  Douglas  Budget  of  Douglas,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  May  24, 
1999,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Powder  River  Coal 
Company  no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Powder  River  Coal  Company, 
Attn:  Mark  A.  Petry,  Caller  Box  3034, 
Gillette,  WY  82717-3034,  and  the 
Bureau  of  Land  Management,  Wyoming 


State  Office,  Minerals  and  Lands 
Authorization  Group,  Attn:  Mavis  Love, 
P.O.  Box  1828,  Cheyenne,  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pinsuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  May  14, 1999. 
Pamela  J.  Lewis, 
Chief,  Leasable  Minerals  Section. 
[FR  Doc.  99-12697  Filed  5-25-99;  8:45  am) 
BIUJNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-09-1 320-01 ,  WYW1 48388] 

Coal  Exploration  License,  WY 

AGENCY:  Bmeau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license. 

summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat  1083,  30  U.S.A.  201  (b),  and  to 
the  regulations  adopted  as  43  CFR  3410, 
all  interested  parties  are  hereby  invited 
to  participate  with  Cordero  Mining 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Campbell  Coimty, 
WY: 

T.  46  N.,  R.  70  W.,  6th  P.M.,  Wyoming 

Sec.  6:  Lots  8-23; 

Sec.  7:  Lots  5-20; 

Sec.  8:  Lots  3-6,  9-12; 
T.  46  N..  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  1:  Lots  5-20; 

Sec.  4:  Lots  5-20; 

Sec.  9:  Lots  1-8; 

Sec.  10:  Lots  1-10; 

Sec.  11:  Lots  1-16; 

Sec.  12:  Lots  1-16; 
T.  47  N.,  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  21:  Lots  1-16; 

Sec.  28:  Lots  1-16; 

Sec.  33:  Lots  1-16; 

Containing  6,908.41  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  imleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  coal  quality  data. 
ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pwsuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
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number  WYW148388):  Bureau  of  Land 
Management,  Wyoming  State  Office, 
5353  Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and,  Bureau  of 
Land  Management,  Casper  Field  Office, 
1701  East  "E"  Street,  Casper,  WY  82601. 
SUPPLEMENTARY  MFORHATION:  This 
notice  of  invitation  will  be  published  in 
The  News-Record  of  Gillette,  WY,  once 
each  week  for  two  consecutive  weeks 
beginning  the  week  of  May  24, 1999, 
and  in  the  Federal  Register.  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Cordero  Mining 
Company  no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Cordero  Mining  Company, 
Attn:  Tom  Stedtnitz,  P.O.  Box  1449, 
Gillette.  WY  82717-1449,  and  the 
Bureau  of  Land  Management,  Wyoming 
State  Office,  Minerals  and  Lands 
Authorization  Group,  Attn:  Mavis  Love, 
P.O.  Box  1828,  Cheyenne,  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c){l). 

Dated:  May  14. 1999. 
Pamela  J.  Leivis, 
Chief,  Leasable  Minerals  Section. 
[FR  Doc.  99-12698  Filed  5-25-99;  8:45  am) 

BILLING  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-060-99-1 020-00] 

Lewistown  Resource  Advisory 
Councils,  Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Lewistown  Field  Office. 
ACTK}N:  Notice  of  meeting. 

SUMMARY:  The  Lewistown  Resource 
Advisory  Coimcil  will  meet  Jime  8  and 
9, 1999,  at  the  Yogo  Inn  in  Lewistown, 
Montana. 

The  Jime  8  portion  of  the  meeting  will 
begin  at  1:00  pm.  The  topics  of  the  day 
will  include:  a  briefing  by  field 
managers;  an  update  on  Uie  off-highway 
vehicle  project;  a  discussion  of  the  Neal 
property  exchange;  a  discussion  of  the 
escrow  accoimt  method  of  land 
exchanges;  and,  the  potential  listing  of 
the  prairie  dog  and  mountain  plover. 
The  meeting  will  adjourn  at  5:00  pm. 

The  June  9  portion  of  the  meeting  will 
begin  at  7:45  am.  The  business  of  the 
day  will  include:  a  discussion  of  issues 
on  the  Upper  Missoiui  National  Wild 
and  Scenic  River,  a  review  of  the 


national  conservation  area  topic;  a  time 
for  discussions  of  team  issues;  and,  an 
open  discussion  about  issues  important 
to  the  council.  There  will  be  a  public 
comment  period  at  11:30  am.  The 
meeting  vnU  adjourn  at  2:00  pm. 
DATES:  June  8  and  9, 1999. 
LOCATION:  Yogo  Inn,  Lewistown, 
Montana. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Malta  Field  Manager,  501  South  2nd 
Street  East,  Malta,  Montana  59538. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  on 
June  9,  as  outlined  above. 

Dated:  May  11. 1999. 
David  L.  Mari, 
Field  Manager. 
[FR  Doc,  99-13266  Filed  5-25-99;  8:45  am] 

BaUNQ  CODE  431 0-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Homestead  National  Monument  of 
Amsrica 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  the 
Draft  General  Management  Plan/Draft 
Environmental  Impact  Statement  for 
Homestead  National  Monument  of 
America,  Nebraska 

SUMMARY:  The  National  Park  Service 
(NPS)  announces  the  availability  of  a 
Draft  General  Management  Plan/Draft 
Environmental  Impact  Statement 
(DGMP/DEIS)  for  Homestead  National 
Monument  of  America  (moniunent), 
near  Beatrice,  Nebraska.  The  document 
describes  and  analyzes  the 
environmental  impacts  of  a  proposed 
action  and  two  action  alternatives  for 
the  future  management  of  the  park.  A  no 
action  alternative  also  is  evaluated.  This 
notice  annoimces  that  public  meetings 
and  an  open  house  will  be  held  to 
solicit  comments  on  the  DGMP/DEIS. 
DATES:  There  will  be  a  60-day  pubUc 
review  period  for  comments  on  this 
document.  Comments  on  the  DGMP/ 
DEIS  must  be  received  no  later  than  July 
30, 1999.  Public  meetings  will  be  held 
on  Tuesday,  May  25,  7:30  to  9:00  p.m. 
at  the  Beatrice  Public  Library,  100  N. 
16th  St.,  Beatrice,  Nebraska  and  on 
Wednesday,  May  26, 1999  from  2:00 
p.m.  to  4:00  p.m.,  and  at  the  Charles  H. 
Gere  Library,  2400  S.  56th  St.,  Lincobi, 
Nebraska.  A  public  open  house,  which 
will  provide  a  more  informal 
opportimity  to  learn  about  the  plan  and 
to  provide  comments,  will  be  held  on 
Tuesday,  June  29,  from  4:00  p.m.  to  6:00 


p.m.  at  the  Homestead  National 
Monument  Visitor  Center,  located  on 
Highway  4  west  of  Beatrice,  Nebraska. 
ADDRESSES:  Comments  on  the  DGMP/ 
DEIS  should  be  submitted  to  the 
Superintendent,  Homestead  National 
Monument  of  America,  route  3,  Box  47, 
Beatrice,  Nebraska  68310.  Copies  of  the 
DGMP/DEIS  are  available  upon  request 
by  writing  the  Superintendent  at  the 
same  address,  by  phoning  402-223- 
3514,  or  by  e-mail  at  HOME— 
Administration@nps.gov 
FOR  FURTHER  INFORMATKM  CONTACT: 
Superintendent,  Homestead  National 
Moniunent,  at  the  aforementioned 
address  and  telephone  number. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190,  as  amended),  the  NPS  has 
prepared  a  DMGP/DEIS  with  proposed 
giudance  for  management  of  Homestead 
National  Monument  of  America  for  the 
next  10-15  years.  In  accordance  with 
NPS  Management  Policies,  the  DGMP 
sets  forth  alternative  management 
concepts  for  the  moniunent.  The 
alternatives  seek  to  establish  a  role  for 
the  monument  within  the  context  of 
regional  trends  and  plans  for 
conservation,  recreation,  transportation, 
economic  development,  and  other 
regional  issues;  and  identify  strategies 
for  resolving  issues  and  achieving 
management  objectives. 

Dated:  May  18, 1999. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
[FR  Doc.  99-13317  Filed  5-25-99;  8:45  am) 

BUJNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-409] 

In  the  Matter  of  Certain  CD-ROM 
Controllers  and  Products  Containif>g 
Same— II;  Notice  of  Decision  to  Extend 
the  Deadline  for  Determining  Whettier 
to  Review  an  Initial  Determination 
Terminating  a  Resporulent  From  the 
Investigation 

agency:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  18  days,  or  until  June  28, 1999,  the 
deadline  for  determining  whether  to 
review  an  initial  determination  (ID) 
(Order  No.  15)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation. 
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FOR  FUfmiCR  MFORMATION  CONTACT:  Tim 
Yaworski,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3096.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://wMfw.usitc.gov). 

SUPPLEMENTARY  MFORMATKM:  The 
Commission  instituted  this  investigation 
on  May  13, 1998,  based  on  a  complaint 
filed  by  Oak  Technology.  Inc.  ("Oak")  of 
Simnyvale,  California.  63  Fed.  Reg. 
26625.  Four  firms  were  named  as       , 
respondents,  including  United 
Microelectronics  Corporation  ("UMC") 
of  Hsinchu,  Taiwan.  On  May  10, 1999, 
the  presiding  ALJ  issued  an  ID  (Order 
No.  15)  terminating  UMC  from  the 
investigation  on  the  grounds  that  its 
importation  and  sale  of  accused  CD- 
ROM  controllers  are  licensed  by 
complainant  Oak.  On  May  12, 1999,  the 
ALJ  issued  his  final  ID  in  which  he 
found  that  there  is  no  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  instant  investigation.  The 
Commission  has  extended  the  deadline 
for  determining  whether  to  review 
Order  No.  15  to  coincide  with  the 
deadline  Oune  28, 1999)  for  determining 
whether  to  review  the  ALJ's  final  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337,  and  section 
210.42(h)(3)  of  the  Commission  Rules  of 
Practice  and  Procedure,  19  C.F.R. 
§  210.42(h)(3). 

Copies  of  the  nonconfidential 
versions  of  Order  No.  15,  the  final  ID, 
and  all  other  docimients  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  (202)  205-2000. 

By  order  of  the  Commission. 

Issued:  May  21, 1999. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-13374  Filed  5-25-99;  8:45  am] 

MXMQ  CODE  TODMB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigatkMW  Nos.  731-TA-825-626 
(Preliminary)] 

Cartain  PolyMtor  Staple  Rbar  From 
Koraa  and  Taiwan 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Korea  and 
Taiwan  of  certain  polyester  staple  fiber, 
provided  for  in  subheading  5503.20.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Conmiission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  filial  phase 
notice  of  scheduling  that  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  frtim 
the  Department  of  Commerce  of 
affirmative  preliminary  determinations 
in  the  investigations  imder  section 
733(b)  of  the  Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  section  735(a)  of  the  Act.  Parties 
that  filed  entries  of  appearance  in  the 
preliminary  phase  of  the  investigations 
need  not  enter  a  separate  appearance  for 
the  final  phase  of  the  investigations. 
Industrial  users,  and,  if  the  merchandise 
under  investigation  is  sold  at  the  retail 
level,  representative  consumer 
organizations  have  the  right  to  appear  as 
parties  in  Commission  antidumping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  April  2, 1999,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  E.I.  DuPont 
de  Nemours,  Wilmington,  DE;  Arteva 
Specialities,  S.a.r.l.  d/b/a  KoSa, 


Spartanburg,  SC;  NanYa  Plastics  Corp., 
America,  Ldce  Qty,  SC;  Wellman,  Inc.,. 
Shrewsbury,  NJ;  and  Intercontinental 
Polymers,  Inc.,  Charlotte,  NC  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  polyester  staple  fiber  from 
Korea  and  Taiwan.^  Accordingly, 
effective  April  2, 1999,  the  Commission 
instituted  antidumping  investigations 
Nos.  731-TA-825-826  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by  ' 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  9, 1999  (64 
F.R.  17414).  The  conference  was  held  in 
Washington,  DC,  on  April  22, 1999,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  14, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3197 
(May,  1999),  entitled  Certain  Polyester 
Staple  Fiber  from  Korea  and  Taiwan: 
Investigations  Nos.  731-TA-825-826 
(Preliminary). 

By  order  of  the  Commission. 

Issued:  May  18, 1999. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-13375  Filed  5-25-99;  8:45  am] 
BOJJNQ  CODE  702IM»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inveatigatlona  Nos.  731-TA-781-786 
(Final)] 

Stalnlaaa  Staal  Round  Wire  From 
Canada,  India,  Japan,  Tha  Rapubllc  of 
Korea,  Spain,  and  Taiwan 

Determinatioiis 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
unanimously  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(f)). 


^  NanYa  Plastics  was  not  a  petitioner  in  the 
investigation  involving  Taiwan.  In  a  letter  dated 
May  4, 1999,  NanYa  Plastics  also  withdrew  as  a 
petitioner  in  the  investigation  involving  Korea.  In 
the  same  letter,  DuPont  withdrew  as  a  petitioner  in 
the  investigation  involving  Taiwan. 

'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR$  207.2(f)). 


Federal  Register /Vol.  64,  No.  101 /Wednesday,  May  26,  1999/  Notices 


28511 


materially  injiired  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Canada,  India,  Japan, 
Korea,  Spain,  and  Taiwan  of  stainless 
steel  round  wire  ^  that  have  been  foimd 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  November  16, 
1998,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  ACS 
Industries,  Inc.,  Woonsocket,  RI;  Al 
Tech  Specialty  Steel  Corp.,  Dunldrk, 
NY;  Branford  Wire  &  Manufactxuing  Co., 
Mountain  Home,  NC;  Carpenter 
Technology  Corp.,  Reading,  PA;  Handy 
&  Harman  Specialty  Wire  Group, 
Cockeysville,  MD;  Industrial  Alloys, 
Inc.,  Pomona,  CA;  Loos  &  Co.,  Inc., 
Pomfret,  CT;  Sandvik  Steel  Co.,  Clarks 
Summit,  PA;  Smniden  Wire  Products 
Corp.,  Dickson,  TN;  and  Techalloy  Co., 
Inc.,  Mahwah,  NJ.  The  final  phase  of 
these  investigations  was  scheduled  by 
the  Commission  following  notification 
of  preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  stainless  steel  round  wire  from 
Canada,  India,  Japan,  Korea,  Spain,  and 
Taiwan  were  being  sold  at  LTFV  within 
the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  §  1673b(b)}.  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Ofiice  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  of 
December  2, 1998  (63  PR  66577).  The 
hearing  was  held  in  Washington,  DC,  on 
April  6, 1999,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 


^  For  purposes  of  these  investigations,  Coounerce 
has  defined  the  subject  stainless  steel  round  wire 
(SSRW)  as  "any  cold-formed  (i.e.,  cold-drawn,  cold- 
rolled)  stainless  steel  product  of  a  cylindrical 
contour,  sold  in  coils  or  spools,  and  not  over  0.703 
inch  (18  mm)  in  maximum  solid  cross-sectional 
dimension.  SSRW  is  made  of  iron-based  alloys 
containing,  by  weight,  1.2  percent  or  less  of  carbon 
and  10.5  percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic  coatings,  such  as 
nickel  and  copper  coatings,  may  be  applied."  (See 
e.g..  Final  Determination  of  Sales  at  Less  Than  Fair 
Value — Stainless  Steel  Round  Wire  from  Japan  (64 
PR  17318,  Apr.  9,  1999.) 

These  products,  if  imported  are  currently  covered 
by  statistical  reporting  numbers  7223.00.1015, 
7223.00.1030,  7223.00.1045,  7223.00.1060,  and 
7223.00.1075  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS). 


The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  18, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3194 
(May  1999),  entitled  Stainless  Steel 
Roimd  Wire  from  Canada,  India,  Japan, 
Korea,  Spain,  and  Taiwan: 
hivestigations  Nos.  731-TA-781-786 
(Final). 

Issued:  May  19, 1999. 

By  order  of  the  Commission.  .     . 

Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-13373  Filed  5-25-99;  8:45  am) 

BIUING  CODE  7D20-02-4> 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  Under  the 
Comprehensive  Environmentai 
Response,  Compensation  and  Liability 
Act  42  U.S.C.  9601,  et  seq. 

Notice  is  hereby  given  that  on  May  14, 
1999  two  proposed  Consent  Decrees 
("Decrees")  in  United  States  v.  Gencorp, 
Inc.,  et  al  Civil  Action  No.  5:89-CV- 
1866,  were  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  United  States  filed 
this  action  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601,  et  seq.,  seeking  (i)  reimbursement 
of  costs  incurred  in  response  to  the 
release  or  threat  of  release  of  hazardous 
substances  from  the  Fields  Brook 
Superfund  Site  in  Ashtabula,  Ohio;  and 
(ii)  recovery  of  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources  at  the  Site. 

The  proposed  Consent  Decrees 
resolve  certain  claims  against:  Ashta 
Chemicals,  Inc.;  Archer  Daniels 
Midland  Company  (ADM);  Bee  Jay 
Excavating,  Inc.  (f/k/a/  Brenkus 
Excavating,  Inc.);  C.H.  Heist  Corp.; 
Cabot  Corporation;  Consolidated  Rail 
Corporation;  Detrex  Corporation;  Elkem 
Metals  Company  L.P.;  First  Energy 
Corp.;  GenCorp  Inc.;  Greenleaf  Motor 
Express,  Inc.;  Koski  Construction  Co.; 
Limtz  Services  Corporation  (f/k/a  Luntz 
Corporation);  Mallinckrodt,  Inc.  (f/k/a 
International  Minerals  and  Chemicals 
Corporation);  Millennium  Inorganic 
Chemicals,  Inc.  (f/k/a  SCM  Corporation 
and  SCM  Chemicals  Inc.);  Millennium 
Petrochemicals,  Inc.;  Motta's  Body  & 
Frame  Shop,  Inc.;  Occidental  Chemical 
Corporation;  Ohio  Power  Company; 
Olin  Corporation;  Plasticolors,  Inc.; 
Reserve  Environmental  Services  Inc.; 
RMI  Titanium  Company;  The  Sherwin- 
Williams  Company;  Union  Carbide 


Corporation;  and  Viacom  International 
(f/k/a  Paramount  Communications  Inc.). 
The  proposed  Consent  Decrees  would 
resolve  claims  asserted  by  the  United 
States  imder  Sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607, 
against  28  current  or  former  owners  or 
operators  of  industrial  facilities  from 
which  there  have  been  releases  or 
threatened  releases  of  hazardous 
substances  at  the  Fields  Brook  site  (the 
"Site")  in  Ashtabula,  Ohio.  The  Decrees 
also  resolve  claims  asserted  and  that 
could  have  been  asserted  against  certain 
Federal  Agencies  that  owned  or 
operated  facilities  at  the  Site. 

Pursuant  to  the  first  proposed  consent 
decrees  (the  "RD/RA  Decree"),  a  group 
of  Settling  Defendants  will  implement 
EPA's  selected  remedies  for  two 
operable  units,  known  as  the  Sediment 
Operable  Unit  (SOU)  and  the 
Floodplains/Wetlands  Area  Operable 
Unit  (FWA).  The  estimated  cost  of  this 
remaining  Site  work  is  approximately 
$30  millioiL  In  addition,  Uiis  consent 
decrees  provide  for  various  Settling 
Defendants  and  Settling  Federal 
Agencies  to  pay  all  costs  to  be  incurred 
by  EPA  in  overseeing  implementation  of 
the  SOU  and  FWA  work  (estimated  at 
$1  million),  and  to  pay  approximately 
$2.4  million  in  unreimbursed  response 
costs  of  the  United  States  at  this  Site. 
This  proposed  decree  also  provides  for 
recovery  of  $840,000  in  damages  for 
injuries  to  natural  resources  at  the  Site. 
The  second  proposed  consent  decree 
vfill  settle  the  claims  asserted  against 
ADM  at  the  Site.  Pursuant  to  this  decree 
(the  "ADM  Decree"),  ADM  will  pay 
$700,000  in  unreimbursed  response 
costs  of  the  United  States  at  the  Site  and 
the  recovery  of  $10,000  in  damages  for 
injury  to  natiu-al  resources  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  bom  the 
date  of  this  publication  comments 
relating  to  the  Decrees.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to,  United 
States  V.  GenCorp  Inc.  et  al,  Civil  Action 
No.  5:89-CV-1866  and  D.J.  Ref.  #90-11- 
2-210A  and  90-11-2-210C. 

The  Decrees  may  be  examined  at  the 
United  States  Department  of  Justice, 
Environment  and  Natural  Resources 
Division,  Denver  Field  Office,  999  18th 
Street,  North  Tower  Suite  945,  Denver, 
Colorado,  80202  and  U.S.  EPA  Region 
V,  77  West  Jackson  Boulevard,  Chicago, 
IL  60604  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  Decrees  may  be 
obtained  in  person  or  by  mail  from  the 
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Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  me  amount  of  $30.75 
for  the  RD/RA  Decree  without 
appendices;  $119.75  for  the  RD/RA 
Decree  with  appendices;  $7  for  the  ADM 
Decree  without  appendices;  and  $12.00 
for  the  ADM  Decree  with  appendices 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library, 
please  speciiy  which  Decree,  with  or 
without  appendices,  you  would  like. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-13402  Filed  5-25-99;  8:45  am] 
BHJJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitnist  Divielon 

United  Statee  v.  Capetar  Broedcasting 
Corporation  arKl  Triathlon 
Broadcaating  Company;  Proposed 
Hnal  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  Section  16(b)  through  (h),  that 
a  proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  tiled  with  the  United  States 
District  Court  for  the  District  of 
Colimibia  in  United  States  of  America  v. 
Capstar  Broadcasting  Corporation  and 
Triathlon  Broadcasting  Company,  Civil 
Action  No.  99-CV00993.  On  April  21, 
1999,  the  United  States  filed  a 
Complaint  alleging  that  the  proposed 
acquisition  by  Capstar  Broadcasting 
Corporation  ("Capstar")  of  the  radio 
assets  of  Triathlon  Broadcasting 
Company  ("Triathlon")  in  Wichita, 
Kansas,  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18.  The 
proposed  Final  Judgment,  filed  the  same 
time  as  the  Complaint,  reqiiires  Capstar 
to  divest  five  radio  stations  in  Wichita 
pursuant  to  the  Final  Judgment.  Copies 
of  the  Complaint,  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
th&Department  of  Justice  in 
Washington,  D.C.  in  Room  215,  325 
Seventh  Street.  N.W.,  and  at  the  Office 
of  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  the  District  of 
Colimibia. 

Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Coiurt.  Comments 
should  be  directed  to  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrusl 


Division,  Department  of  Justice,  1401  H 
St.  N.W.,  Suite  4000,  Washington,  D.C. 
20530  (telephone:  (202)  307-0001). 
Constance  K.  Robinson, 
Director  of  Operations  S-  Merger  Enforcement. 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Capstar  Broadcasting  Corporation,  and 
Triathlon  Broadcasting  Company, 
Defendants. 

Civil  Action  No.  99-CV-00993  Oudge 
Oberdorfer). 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-(h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  a  civil  antitrust 
Complaint  on  April  21, 1999,  alleging 
that  Capstar  Broadcasting  Corporation's 
("Capstar")  proposed  acquisition  of 
Triathlon  Broadcasting  Company 
("Triathlon")  would  violate  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
§  18.  The  Compliant  alleges  that  Capstar 
and  Triathlon  both  own  and  operate 
radio  stations  throughout  the  United 
States,  and  that  they  each  own  and 
operate  radio  stations  in  the  Wichita, 
Kansas,  metropolitan  area.  Specifically, 
the  complaint  alleges  that  Capstar  owns 
KKRD-FM.  KRZZ-FM,  and  KNSS-AM 
in  Wichita  and  that  Capstar  controls 
approximately  20  percent  of  the  Wichita 
radio  advertising  market.  The  complaint 
also  alleges  that  Triathlon  owns  KZSN- 
FM,  KRBB-FM,  KEYN-FM,  KWSY-FM, 
tCFH-AM.  and  KQAM-FM  in  Wichita 
and  controls  approximately  33  percent 
of  the  radio  advertising  revenues  in  the 
Wichita  radio  advertising  market.  The 
proposed  acquisition  would  give 
Capstar  a  significant  share  of  the  radio 
advertising  market  in  Wichita  and 
control  over  stations  that  are  close 
substitutes  for  each  other  based  upon 
their  specific  audience  characteristics. 
According  to  industry  estimates,  the 
propcsed  acquisition  would  give 
Capstar  control  of  over  45  percent  of  the 
radio  advertising  revenue — even  after 
Capstar  divests  the  two  lowest  ranked 
FM  radio  stations  pursuant  to  Federal 
Communications  Commission  ("FCC") 
regulations.  As  a  result,  the  combination 
would  substantiaUy  lessen  competition 
in  the  sale  of  radio  advertising  time  in 
the  Wichita  metropolitan  area. 

The  prayer  for  relief  seeks:  (a) 
adjudication  that  Capstar's  proposed 
acquisition  of  Triathlon  described  in  the 


Complaint  would  violate  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
§  18;  (b)  preliminary  and  permanent 
injunctive  relief  preventing  the 
consummation  of  the  proposed 
acquisition;  (c)  an  award  to  the  United 
States  of  the  costs  of  this  action;  and  (d) 
such  other  relief  as  is  proper. 

Before  this  suit  was  filed,  the  United 
States  reached  a  proposed  settlement 
with  Capstar  and  Triathlon  which  is 
memorialized  in  the  Stipulation  and 
proposed  Final  Judgment  which  have 
been  filed  with  the  Court.  Under  the 
terms  of  the  proposed  Final  Judgment, 
Capstar  must  divest  five  stations — 
KEYN-FM.  KWSJ-FM,  KFH-AM, 
KNSS-AM  and  KQAM-AM— to  another 
radio  operator  approved  by  plaintiff  at 
the  time  it  acquires  Triathlon.  If  Capstar 
does  not  divest  these  stations  to  an 
approved  buyer  at  the  time  it  acquires 
Triathlon,  Capstar  must  place  the 
stations  in  an  FCC  Trust.  The  FCC  Trust 
Agreement  was  filed  with  the  Court  as 
an  attachment  to  the  proposed  Final 
Judgment.  Unless  the  Antitrust  Division 
of  the  United  States  Department  of 
Justice  (the  "Antitrust  Division")  grants 
an  extension,  the  Trustee  must  divest 
the  stations  to  a  buyer  approved  by  the 
Antitrust  Division  at  its  sole  discretion 
within  four  (4)  months  of  the  date  of 
en^  of  the  Final  Judgment. 

The  proposed  Finaljudgment  also 
requires  both  Capstar  and  Triathlon  to 
ensure,  to  the  extent  they  are  able  under 
the  proposed  Final  Judgment,  that  these 
stations  will  be  operated  independently 
as  viable  ongoing  businesses  while 
Capstar  and  Triathlon  continue  to 
operate  them.  If  the  stations  are 
transferred  to  the  Trustee,  the  Trustee 
has  agreed  that  he  will  operate  the 
stations  independently  as  viable 
ongoing  businesses.  Further,  the 
proposed  Final  Judgment  requires 
Capstar  to  give  plaintiff  prior  notice 
regarding  fiiture  radio  station 
acquisitions  or  certain  agreements 
pertaining  to  the  sale  of  broadcast  radio 
advertising  time  in  Wichita. 

The  plaintiff  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment,  and  to  punish  violations 
thereof. 

n.  The  Alleged  Violation 

A.  The  Defendants 

Capstar  is  a  Delaware  corporation 
with  its  headquarters  in  Austin,  Texas. 
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Capstar  owns  approximately  309  radio 
stations  in  76  U.S.  markets.  In  1997, 
Capstar  had  total  revenue  of 
approximately  $350  million, 
approximately  $4.9  million  of  which 
was  derived  from  its  Wichita  stations. 
Triathlon  is  a  Delaware  corporation 
headquartered  in  San  Diego,  California. 
Triathlon  currently  owns  31  radio 
stations  in  six  U.S.  markets.  In  1997, 
Triathlon  had  total  revenue  of 
approximately  $33.6  million, 
approximately  $8  million  of  which  was 
derived  from  its  Wichita  stations. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

On  Jidy  23, 1998,  Capstar  and 
Triathlon  entered  into  an  Agreement 
and  Plan  of  Merger  ("Agreement"). 
Under  the  terms  of  the  Agreement, 
Triathlon  agreed  to  transfer  its  licensee 
companies,  including  Triathlon 
Broadcasting  of  Wichita  Licensee,  Inc. 
to  Capstar.  Also  under  the  terms  of  the 
Agreement,  Triathlon  agreed  to  sell 
Triathlon  Broadcasting  Company  to 
Capstar. 

Capstar  and  Triathlon  compete  for  the 
business  of  local  and  national 
companies  seeking  to  advertise  in  the 
Wichita  radio  market.  The  proposed 
acquisition  of  Triathlon  and  Capstar, 
and  the  threatened  loss  of  competition 
that  would  be  caused  thereby 
precipitated  the  government  suit. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Acquisition 

1.  The  Sale  of  Radio  Advertising  Time 
in  Wichita 

The  Complaint  alleges  that  the 
provision  of  advertising  time  on  radio 
stations  serving  the  Wichita,  Kansas 
Metropolitan  Survey  Area  ("MSA") 
constitutes  a  line  of  commerce  and  a 
section  of  the  coxmtry,  or  a  relevant 
market,  for  antitrust  purposes.  The 
Wichita  MSA  is  the  geographical  imit 
for  which  Arbitron  furnishes  radio 
stations,  advertising  agencies,  and 
advertisers  with  data  to  aid  in 
evaluating  radio  audience  size  and 
composition.  Advertisers  use  this  data 
in  making  decisions  about  which  radio 
station  or  combination  of  radio  stations 
can  deliver  their  target  audiences  in  the 
most  efficient  and  cost-effective  way. 
The  Wichita  MSA  includes  Butler, 
Harvey,  and  Sedgwick  Coimties.  Radio 
stations  earn  their  revenues  from  the 
sale  of  advertising  time  to  local  and 
national  advertisers.  Many  local  and 
national  advertisers  piuchase  radio 
advertising  time  in  Wichita  because 
they  find  such  advertising  preferable  to 
advertising  in  other  media  for  thefr 
specific  needs.  For  such  advertisers, 


radio  time  (a)  may  be  less  expensive  and 
more  cost-efficient  than  other  media  at 
reaching  the  advertiser's  target  audience 
(individuals  most  likely  to  purchase  the 
advertiser's  products  or  services);  (b) 
may  reach  colain  target  audiences  that 
cannot  be  reached  as  effectively  through 
other  media;  or  (c)  may  render  certain 
services  or  o%r  promotional 
opportunities  to  advertisers  that  they 
cannot  exploit  as  effectively  using  other 
media.  For  these  and  other  reasons, 
many  local  and  national  advertisers  in 
Wichita  who  purchase  radio  advertising 
time  view  radio  either  as  a  necessary 
advertising  mediujn  for  them  or  as  a 
necessary  advertising  complement  to 
other  media. 

Although  some  local  and  national 
advertisers  may  switch  some  of  their 
advertising  to  other  media  rather  than 
absorb  a  price  increase  in  radio 
advertising  time  in  Wichita,  the 
existence  of  such  advertisers  would  not 
prevent  radio  stations  from  raising  their 
prices  a  small  but  significant  amoimt.  At 
a  minimimi,  stations  could  raise  prices 
profitably  to  those  advertisers  who  view 
radio  either  as  a  necessary  advertising 
mediimi  for  them,  or  as  a  necessary 
advertising  complement  to  other  media. 
Radio  stations,  which  negotiate  prices 
individually  with  advertisers,  can 
identify  those  advertisers  with  strong 
radio  preferences.  Consequently,  radio 
stations  can  charge  different  advertisers 
different  rates.  Because  of  this  ability  to 
price  discriminate  among  different 
customers,  radio  stations  may  charge 
higher  rates  to  advertisers  that  view 
radio  as  particularly  effective  for  their 
needs,  while  maintaining  lower  rates  for 
other  advertisers. 

2.  Harm  to  Competition 

The  Complaint  alleges  that  Capstar's 
proposed  acquisition  of  Triathlon  woidd 
lessen  competition  substantially  in  the 
provision  of  radio  advertising  time  in 
the  Wichita  MSA.  The  proposed 
transaction  would  create  further  market 
concentration  in  an  already 
concentrated  market.  Using  a  measure  of 
market  concentration  called  the 
Herfindahl-Hirschman  Index  ("HHI"), 
explained  in  Appendix  A  of  the 
Complaint,  a  combination  of  Capstar 
and  "Triathlon  would  substantially 
increase  the  concentration  in  the 
Wichita  radio  advertising  markets.  The 
HHI  currently  is  3040.  If  Capstar  divests 
only  the  two  least  significant  FM 
stations,  Capstar's  share  of  the  Wichita 
radio  market,  based  on  advertising 
revenue,  would  increase  from 
approximately  20  percent  to 
approximately  45  percent.  The 
approximate  post-merger  HHI  would  be 
3680,  representing  an  increase  of  about 


640  points.  This  substantial  iitcrease  in 
concentration  is  likely  to  give  Capstar 
unilateral  power  to  raise  advertising 
rates  and  reduce  the  level  of  service 
provided  to  advertisers  in  Wichita. 

Today,  several  Capstar  and  Triathlon 
stations  in  Wichita  compete  head-to- 
head  to  reach  the  same  audiences  and, 
for  many  local  and  national  advertisers 
bu)dng  time  in  Wichita,  they  are  close 
substitutes  for  each  other  based  on  their 
specific  audience  characteristics.  The 
proposed  merger  woidd  eliminate  this 
competition. 

During  individual  price  negotiations 
between  advertisers  and  radio  stations, 
advertisers  provide  the  stations  with 
information  about  their  advertising 
needs,  including  their  target  audience 
and  the  desired  frequency  and  timing  of 
ads.  Radio  stations  thus  have  the  ability 
to  charge  advertisers  differing  rates 
based  in  part  on  the  number  and 
attractiveness  of  competitive  radio 
stations  that  can  meet  a  partic\ilar 
advertiser's  specific  target  needs. 

Diuing  individualized  rate 
negotiations,  advertisers  that  desire  to 
reach  certain  listeners  can  help  ensiue 
competitive  rates  by  "plajring  off" 
Capstar  stations  against  Triathlon 
stations.  Capstar's  acquisition  of 
Triathlon  will  end  this  competition. 
After  the  acquisition,  such  advertisers 
will  be  imable  to  reach  their  desired 
audiences  with  equivalent  efficiency 
without  using  Capstar  stations.  Because 
advertisers  seeking  to  reach  these 
audiences  would  have  inferior 
alternatives  to  the  meiged  entity  as  a 
result  of  the  acquisition,the  acquisition 
would  give  Capstar  the  ability  to  raise 
prices  and  reduce  the  quality  of  its 
service  to  some  advertisers  on  its 
stations  in  Wichita. 

b.  Advertisers  could  not  turn  to  other 
Wichita  radio  Stations  to  prevent 
Capstar  from  imposing  an 
anticompetitive  price  increase. — ^If 
Capstar  raised  prices  or  lowered 
services  to  those  advertisers  who  buy 
advertising  time  on  Capstar  and 
Triathlon  stations  in  Wichita  because  of 
their  strength  in  delivering  access  to 
certain  audiences,  non-Capstar  radio 
stations  in  Wichita  would  not  be 
induced  to  change  their  formats  to 
attract  those  audiences  in  sufBciently 
large  numbers  to  defeat  a  price  increase. 
Successful  radio  stations  are  imlikely  to 
imdertake  a  format  change  solely  in 
response  to  small  but  significant 
increases  in  price  being  charged  to 
advertisers  by  a  multi-station  firm  such 
as  Capstar  because  they  would  likely 
lose  a  substantial  portion  of  their 
existing  audiences.  Even  if  less 
successful  stations  did  change  format, 
they  would  still  be  imlikely  to  attract 


28514 


Federal  Register /Vol.  64,  No.  101 /Wednesday,  May  26,  1999 /Notices 


enough  listeners  to  provide  suitable 
alternatives  to  the  merged  entity.  In 
addition,  new  entry  into  the  Wichita 
radio  advertising  market  would  not  be 
timely,  likely  or  sufficient  to  deter  the 
exercise  of  market  power.  For  all  these 
reasons,  plaintiff  concludes  that  the 
proposed  transactions  would  lessen 
competition  substantially  in  the  sale  of 
the  radio  advertising  time  on  radio 
stations  serving  the  Wichita  MSA  in 
violation  of  Section  7  of  the  Clayton 
Act. 

HI.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  sale  of  radio 
advertising  time  in  Wichita.  It  requires 
Capstar  to  divest  five  stations:  KEYN- 
FM.  KWSJ-FM,  KFH-AM,  KNSS-AM 
and  KQAM-AM.  The  relief  will  reduce 
the  share  in  advertising  revenues 
Capstar  would  have  achieved  in  the 
transaction  from  45  percent  to  less  than 
40  percent.  The  divestitures  will 
preserve  choices  for  advertisers  and  will 
ensure  that  radio  advertising  prices  do 
not  increase  and  services  do  not  decline 
as  a  result  of  the  transaction. 

Capstar  must  divest  KEYN-FM, 
KWSJ-FM,  KFH-AM.  KNSS-AM  and 
KQAM-AM  assets  to  either  another 
buyer  or  a  Trustee  at  the  time  it  acquires 
Triathlon.  The  divestitures  must  be  to  a 
purchaser  or  purchasers  acceptable  to 
the  plaintiff  in  its  sole  discretion. 
Except  in  the  case  of  KNSS-AM.  the 
divestitxu^s  shall  include  all  the  assets 
of  the  stations  being  divested.  The 
divestitures  shall  be  accomplished  in 
such  a  way  as  to  satisfy  plaintiff,  in  its 
sole  discretion,  that  such  assets  can  and 
will  be  used  as  viable,  ongoing 
commercial  radio  businesses.  If 
defendants  fail  to  divest  these  stations 
within  the  time  periods  specified  in  the 
Final  Judgment,  a  Trustee  agreed  upon 
by  plaintiff  and  Defendants  and 
identified  in  the  Final  Judgment  wiU  be 
entrusted  to  effect  the  divestitures.  U  the 
Trustee  is  appointed,  the  proposed  Final 
Judgment  provides  that  Capstar  will  pay 
all  costs  and  expenses  of  the  Trustee 
and  any  professionals  and  agents 
retained  by  the  Trustee.  After 
appointment,  the  Trustee  will  file 
monthly  reports  with  the  plaintiff. 
Capstar  and  the  Court,  setting  forth  the 
Trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  the  proposed 
Final  Judgment.  If  the  Trustee  has  not 
accomplished  the  divestitures  within 
four  (4)  months  after  the  date  of  the 
Order's  entry,  the  Trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  Trustee's  efforts  to 
accomplish  the  required  divestitures,  (2) 
the  reasons,  in  the  Trustee's  judgment, 


why  the  required  divestitures  have  not 
been  accomplished  and  (3)  die  Trustee's 
recommendations.  At  the  same  time  the 
Trustee  will  furnish  such  repKirt  to  the 
plaintiff  and  defendants,  who  vrill  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations. 

The  proposed  Final  Judgment  required 
that  prior  to  the  consummation  of  the 
transaction,  defendants  will  maintain 
the  independence  of  their  respective 
radio  stations  in  Wichita  until  the 
closing  of  the  merger  and  the  transfer  of 
KEYN-FM.  KWSJ-FM,  KFH-AM. 
KNSS-AM  and  KQAM-AM  to  either  a 
buyer  approved  by  the  plaintiff  or  to  the 
Trustee. 

The  proposed  Final  Judgment  also 
prohibits  Capstar  from  entering  into 
certain  agreements  with  other  Wichita 
radio  stations  without  providing  at  least 
thirty  (30)  days'  notice  of  die  plaintiff. 
Specifically,  Capstar  must  notify  the 
plaintiff  before  acquiring  any  interest  in 
another  Wichita  radio  station.  Such 
acquisitions  could  raise  competitive 
concerns  but  might  be  too  small  to  be 
reported  otherwise  under  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  as  amended.  15  U.S.C.  §  18a  (the 
"^SR  Act").  Moreover,  Capstar  may  not 
agree  to  sell  radio  advertising  time  for 
any  other  Wichita  radio  station,  or  to 
have  another  radio  station  that  also  sells 
radio  advertising  time  in  Wichita  sell  its 
radio  advertising  time,  without 
providing  plaintiff  with  notice.  In 
particular,  the  provision  requires 
Capstar  to  notify  the  plaintiff  before  it 
enters  into  any  Joint  Sales  Agreements 
("JSAs")  in  Wichita.  Under  a  JSA,  one 
station  sells  another  station's 
advertising  time.  Despite  their  clear 
competitive  significance,  JSAs  may  not 
all  be  reportable  to  the  Department 
under  the  HSR  Act.  Thus,  this  provision 
in  the  proposed  Final  Judgment  ensures 
that  the  plaintiff  will  receive  notice  of 
and  be  able  to  act.  if  appropriate,  to  stop 
any  agreements  that  might  have 
anticompetitive  effects  in  the  Wichita 
radio  advertising  market. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of 
Capstar's  proposed  transaction  with 
Triathlon  in  Wichita.  Nothing  in  this 
Final  Judgment  is  intended  to  limit  the 
plaintiff's  ability  to  investigate  or  to 
bring  actions,  where  appropriate, 
challenging  other  past  or  future 
activities  of  defendants  in  Wichita,  or 
any  other  markets. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15 
U.S.C.  §  15.  provides  that  any  person 
who  has  been  injured  as  a  result  of 


conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipiilated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  plaintiff  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  its  entry. 
The  comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Any  such  written  comments  should 
be  submitted  to:  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrust 
Division,  United  States  Department  of 
Justice,  1401  H  Street,  NW,  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

the  plaintiff  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants.  The 
plaintiff  is  satisfied,  however,  that  the 
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divestiture  of  KEYN-FM.  KWSJ-FM. 
KFH-AM,  KNSS-AM  and  KQAM-AM 
and  other  relief  contained  in  the 
proposed  Final  Judgment  will  preserve 
viable  competition  in  the  sale  of  radio 
advertising  time  in  the  Wichita  radio 
advertising  markets.  Thus,  the  proposed 
Final  Judgment  would  achieve  the  relief 
the  plaintiff  would  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  Complaint. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 
The  APPA  reqiiires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

10  U.S.C.§  16(e). 

As  the  United  States  Comt  of  Appeals 
for  the  District  of  Columbia  Circuit  held, 
this  statute  permits  to  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
plaintiffs  Complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft  Corp.,  56  F.3d  1448, 1461-62 
(D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
Court  is  nowhere  compelling  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process." '  ^ther. 


M19  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mass. 
1975.  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  15 
U.S.C.  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 


[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  •  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456, 462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.  1981));  see  also  Microsoft.  56  F.3d 
at  1460-62.  Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  pne  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment,  therefore, 
should  not  be  reviewed  tmder  a 
standard  of  whether  it  is  certain  to 
eliminate  every  anticom|}etitive  effect  of 
a  partictilar  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Cotirt  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[Al 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  coiut 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.' "3 

This  is  strong  and  effective  relief  that 
should  fully  address  the  competitive 


Cong.  2d  Sess.  8-fl  (1974).  reprinted  in  U.S.C.C.A.N. 
6535,  6538. 

^Bechtel,  648  F.2d  at  666  (citations  omitted) 
(emphasis  added);  See  BNS.  858  F.2d  at  463;  United 
States  V.  National  Broad.  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  Gillette.  406  F.  Supp.  at  716. 
see  also  Microsoft,  56  F.2d  at  1461  (whe&er  "the 
remedies  (obtained  in  the  decree  are]  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest'  "f 
(citations  omitted). 

^  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131, 151  (D.D.C  1982),  affd.  sub  nom. 
Maryland  V.  United  States,  460  U.S.  1001  (1983) 
(quoting  Gillette  Co.,  406  F.  Supp.  at  716  (citations 
omitted));  United  States  v.  Alcan  Aluminum,  Ltd., 
605  F.  Supp.  619.  622  (W.D.  Ky.  1985). 


harm  posed  by  the  proposed 
transaction. 

Vm.  Determinative  Doctunents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 

Dated:  May  12, 1999. 

Respectfully  submitted, 

Karl  D.  Knutsen, 

Attorney,  Merger  Task  Force. 

U.S.  E>epartment  of  Justice,  Antitrust  Division 

1401  H Street,  N.W..  Washington.  D.C.  20530, 
(202)514-0976. 

Certificate  of  Service 

I,  Karl  D.  Knutsen,  of  the  Antitrust 
Division  of  the  United  States 
Department  of  Justice,  do  hereby  certify 
that  true  copies  of  the  foregoing 
Competitive  Impact  Statement  were 
served  this  12th  day  of  May,  1999,  by 
United  States  mail,  to  the  following: 
David  J.  Laing,  Baker  &  McKenzie, 

815  Connecticut  Ave.  N.W.,  Washington.  D.C. 
20006. 

Counsel  for  Triathlon  Broadcasting 
Company. 

Neil  W.  Imus,  Vinson  &  Elkins, 
7455  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20006. 

Counsel  for  Capstar  Broadcasting 
Corporation. 

Karl  D.  Knutsen 

(FR  Doc.  99-13403  Filed  5-25-99;  8:45  am] 

MLLMG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  l.ead-Acid 
Battery  Consortium  ("ALABC") 

Notice  is  hereby  given  that,  on  April 
8. 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Advanced  Lead-Acid 
Battery  Consortium  ("ALABC")  has 
filed  vmtten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notification 
were  filed  for  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plainti^  to  actual  damages 
under  specified  circumstances. 
Specifically,  Borregaard  Lignotech, 
Sharpsboig,  Norway;  and  Eskom, 
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Johannesbuig,  South  Africa  have  been 
added  as  parties  to  this  venture. 

No  other  changes  liave  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Lead-Acid  Battery  Consortium 
("ALABC")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  June  15, 1992,  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  J»ily  29, 1992  (57  FR 
33522-02). 

The  last  notification  was  filed  with 
the  Department  on  January  11, 1999.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  18, 1999  (64  FR  8123- 
02). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13289  Filed  5-25-99;  8:45  am] 
BIUMG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitnist  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Reeeerch  and  Production 
Act  of  1993— Aluminum  IMetai  Rtatrix 
Composites  (AIMMC)  Consortium 

Notice  is  hereby  given  that,  on 
February  16, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Aluminum  Metal  Matrix  Composites 
(AIMMC)  Consortium  Joint  Venture  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  ART,  Inc..  Buffalo.  NY; 
L\MS.  Cincinnati.  OH;  INCO  Technical 
Services,  Ltd.,  Ontario,  CANADA;  and 
Rajrtheon  Company,  Dallas,  TX  have 
been  added  as  parties  to  this  ventiire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Aluminum 
Metal  Matrix  Composites  (AIMMC) 
Consortiimi  Joint  Venture  intends  to  file 


additional  written  notification 
disclosing  aU  changes  in  membership. 

On  December  15, 1997,  Aluminum 
Metal  Matrix  Composites  (AIMMC) 
Consortium  Joint  Ventiire  filled  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  12, 1998  (63  FR  7180- 
02). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13273  Filed  5-25-99;  8:45  am] 
MUJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antttrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Reeearch  and  Production 
Act  of  1993— Auto  Body  Consortium, 
Inc.— "Hot  Metai  Gas  Forming" 

Notice  is  hereby  given  that,  on  March 
5, 1999.  piu-suant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Auto  Body 
Consortium.  Inc. — "Hot  Metal  Gas 
Forming"  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Reynolds  Metals  Company, 
Chester,  VA;  and  Troy  Design  and 
Manu&cturing,  Medford,  MI  have  been 
added  as  parties  to  this  venture.  Also, 
the  following  members  have  changed 
their  names:  Chrysler  Corporation  to 
DaimlerChrysIer,  Madison  Heights.  MI 
and  Rockwell  Automation  to  Allen- 
Bradley  Company  LLC.  Milwaukee,  WI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Auto  Body 
Consortium,  Inc. — "Hot  Metal  Gas 
Forming"  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  December  21, 1998,  Auto  Body 
Consortium,  Inc. — "Hot  Metal  Gas 
Forming"  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 


Section  6(b)  of  the  Act  on  February  18, 

1999  (64  FR  8124). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  99-13282  Filed  5-25-99;  8:45  am) 

HLUNG  COOE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Commerce  One,  inc. 

Notice  is  hereby  given  that,  on  March 
11, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et.  seq.  ("the  Act"),  Commerce  One  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Veo  Systems,  Inc., 
Mountain  View,  CA  was  acquired  by 
Commerce  One,  Inc.,  Walnut  Creek,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Commerce 
One,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  October  7, 1997.  Commerce  One, 
Inc.,  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  January  29, 
1999  (64  FR  4705). 

The  last  notification  was  filed  with 
the  Department  on  September  18, 1998. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29, 1999  (64  FR  4705). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13287  Filed  5-25-99;  8:45  am] 
BHJJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Commercenet 
Consortium 

Notice  is  hereby  given  that,  on  March 
31, 1999,  pursuant  to  Section  6(a)  of  the 
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National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  CommerceNet 
Consortiiun  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  DHL  Airways,  Redwood 
City,  CA  and  Ogilvy  One  Worldwide, 
New  York,  NY  have  joined  the 
Consortiiun  as  Portfolio  members. 
Softshare,  Santa  Barbara.  CA  has  joined 
the  Consortium  as  a  Core  member.  Also, 
Pandesic,  LLC,  Sunnyvale,  CA;  and 
Able  Solutions,  Battleground,  WA  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  Jime  13, 1994,  CommerceNet 
Consortium  filed  its  original  notification 
piu-suant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
1994  (59  PR  45012). 

The  last  notification  was  filed  with 
the  Department  on  February  22, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division . 
[FR  Doc.  9&-13281  Filed  5-25-99;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Dow  Chemical 
Company  ("DOW"):  Ultra-l.ow 
Dielectric  Constant  IMaterials  for 
Integrated  Circuit  Interconnects 

Notice  is  hereby  given  that,  on  March 
2, 1999,  pvu-suant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Dow  Chemical 
Company  ("DOW"):  Ultra-Low 
Dielectric  Constant  Materials  for 
Integrated  Circuit  Interconnects  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 


of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  The  Dow  Chemical  Company, 
Midland,  MI;  and  International  Business 
Machines  Corp.,  San  Jose,  CA.  The 
nature  and  objectives  of  the  venture  are 
to  engage  in  research  and  development 
of  materials  and  methods  for  producing 
ultra-low  dielectric  constant  materials 
for  use  as  interlayer  dielectrics  for 
integrated  circuit  intercoimects. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13285  Filed  5-25-99;  8:45  am] 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  To  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Financial  Services 
Technology  Consortium,  inc. 

Notice  is  hereby  given  that,  on  March 
31, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Financial  Services 
Technology  Consortium,  Inc. 
(Consortium)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Data  Treasury  Corporation, 
Lloyd  Harbor,  NY  has  joined  the 
Consortiimi  as  an  associate  member. 
Also,  TRW,  Fairfax,  VA;  CU 
Cooperative,  Pomona,  CA;  and 
Columbia  University,  New  York,  NY 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
the  membership  of  this  venture. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortium  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21, 1993,  Financial 
Services  Technology  Consortium  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 


6(b)  of  the  Act  on  December  14, 1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  December  31, 1998. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  19, 1999  (64  FR  13602). 
Constance  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-13280  Filed  5-25-99;  8:45  am) 

BHJJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on 
February  4, 1999,  pursuant  to  Section 
6(a)  of  the  Nationd  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  ef  seq.  ("the  Act"),  The 
Frame  Relay  Fonun  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Cyras  Systems,  Fremont, 
CA;  Larscom,  Milpitas,  CA;  Maker 
Communications,  Framingham,  MA; 
Next  Level  Communications,  Rohnert 
Park,  CA  and  Secant  Network 
Technologies,  Morrisville,  NC  have 
joined  as  worldwide  members.  Infinitec 
Communications,  Tulsa,  OK  and 
Midwest  Information  Systems, 
Maryland  Heights,  MO  have  joined  as 
auditing  members.  CS  Telcom,  Cedex, 
FRANCE  has  upgraded  to  worldwide 
membership,  llie  following  member  has 
changed  its  name:  TxPort  to  Verilink, 
Madison,  AL.  Also,  CompuServe, 
Columbus,  OH;  MICOM 
Communications,  Simi  Valley,  CA;  DSC 
Communications,  Piano,  TX  and 
FastComm  Communications,  Sterling, 
VA  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Frame 
Relay  Fonun  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  April  10, 1992,  TTie  Frame  Relay 
Forum  filed  its  original  notification 
piu-suant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
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Section  6(b)  of  the  Act  on  July  2, 1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  October  9, 1998.  A 
notice  was  published  on  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  29, 1999  (64  FR  4706). 
Constance  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13277  Filed  5-25-99;  8:45  am] 
aUJNO  CODE  44ie-11-« 

DEPARTMENT  OF  JUSTICE 

AntHnist  Division 

Notice  Pursuant  to  ttie  National 
Coopsrativs  Rsssarch  and  Production 
Act  of  1993— HDTV  Broadcasting 
Technology  Conaortium 

Notice  is  hereby  given  that,  on  March 
11, 1999,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  HDTV  Broadcasting 
Technology  Consortium  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Acf  s  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  imder 
specified  circ\unstances.  Specifically, 
New  Jersey  Public  Broadcasting 
Authority,  Trenton,  NJ;  and  Wegener 
Communications,  Duluth,  GA  have  been 
added  as  parties  to  this  venture.  Also, 
Philips  Laboratories,  Briarclifi  Manor, 
NY;  MCI  Telecommimications, 
Richardson,  TX;  and  Sim  Microsystems 
Federal,  Inc.,  Mountain  View,  CA  have 
been  dropped  as  parties  to  this  vennire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HDTV 
Broadcasting  Technology  Consortiimi 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  September  11, 1995,  HDTV 
Broadcasting  Technology  Consortium 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  13, 1995 
(60  FR  64079). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13278  Filed  5-25-99;  8:45  am] 

BHJJNQ  0006  441A-11-M 


DEPARTMENT  OF  JUSTICE 

Antnnjst  Division 

Notlca  Pursuant  to  the  Natlonai 
Cooperative  Research  and  Production 
Act  of  1993— Innovative  iyieml)rane 
Syatams,  inc. 

Notice  is  hereby  given  that,  on 
February  19, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Innovative  Membrane  Systems,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identifies 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circimistances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identifies  of  the  parties 
are  Praxair,  Inc.,  Danbury,  CT;  Walter 
Juda  Associates,  c/o  Tufts  University, 
Medford,  MA;  and  Tufts  University, 
Department  of  Chemical  Engineering, 
Medford,  MA.  The  nature  and  objectives 
of  the  venture  are  to  develop  and 
demonstrate  high  temperature  hydrogen 
separation  membranes. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13274  Filed  5-25-99;  8:45  am] 

BajJNQ  CODE  4410-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Microcoating 
Tachnoiogias,  incTSolarex,  Inc. 

Notice  is  hereby  given  that,  on 
February  25, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  etseq.  ("the  Act"), 
MicroCoating  Technologies,  Inc./ 
Solarex,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities^ 
of  the  parties  and  (2)  the  natiu«  and 
objectives  of  the  venture.The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  MicroCoating  Technologies,  Inc., 
Chamblee,  GA;  and  Solarex,  Inc.,  Toano, 


VA.  The  nature  and  objectives  of  the 

venture  are  to  develop  and  demonstrate 

a  dramatically  lower  cost  manufacturing 

method  for  high  quality  photovoltaic 

solar  cells  based  on  MCT's  CCVD 

process. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  g»-13272  Filed  5-25-99;  8:45  am]  . 

aUJNQ  COOE  4410-11-H 


DEPARTMENT  OF  JUSTICE 

Antltniat  DMaion 

Notice  Pursuant  to  the  National 
Cooparathw  Raaaarch  and  Production 
Act  of  1993    MIcroalactronica  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on 
February  11, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  has 
filed  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
Mobil  Technology  Company,  Fairfax. 
VA  has  joined  MCC  as  an  associate 
member.  Rafael,  Haisa,  Israel  has  joined 
MCC  as  a  foreign  associate  member. 
Telefonica,  Madrid,  Spain  has  joined 
MCC  as  a  foreign  project  participant. 
Eastman  Kodak,  Rochester,  NY  has 
joined  the  MeMs  project  and  the  PACE 
project.  Motorola,  Schaumburg,  IL  has 
joined  the  PACE  Project  and  tiie  SSEP 
Project.  3M,  Austin,  TX;  Nokia, 
Helsinki,  Finland;  and  Hewlett-Packard, 
Palo  Alto,  CA  have  joined  the  PACE 
project.  Lockheed  Martin,  Orlando,  FL; 
and  NCR,  Dayton,  OH  have  joined  the 
SSEP  Project.  Nortel  Networks,  Ottowa, 
CA  has  joined  the  MeMs  Project.  SAIC, 
Lajolla,  CA  and  Rafael,  Haisa,  Israel 
have  joined  the  Infosleuth  2  Project. 
Telefonica,  Madrid,  Spain  has  joined 
the  I3S  project.  Also,  Advanced 
Analytic  Tools,  Langley,  VA;  (The) 
Boeing  Company,  Seattle,  WA;  DOD 
Clinical  Business  Area,  Arlington,  VA; 
Tandem  Computers,  Inc.,  Cupertino, 
CA;  and  VLSI,  San  Jose,  CA  have  been 
dropped  as  parties  to  this  venture.  The 
Object  Infrastructure  Project  has  been 
terminated. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


Fedaral  Register /Vol.  64.  No.  101 /Wednesday.  May  26,  1999 /Notices 


28S19 


Membership  in  this  group  research 
project  remains  open,  and 
Microelectronics  and  Computer 
Technology  Corporation  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  21, 1984, 
Microelectronics  and  Computer 
Technology  Corporation  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  August  28, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  30, 1998  (64  FR 
71955). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-13286  Filed  5-25-99;  8:45  am] 

BUJJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— IMultiservice  Switching 
Form  ("MSF") 

Notice  is  hereby  given  that,  on 
January  22, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Multiservice  Switching  Forum  ("MSF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identifies 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  ventiUB.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  3Com,  Westborough,  MA;  AT&T, 
San  Jose,  CA;  Abrizio,  Inc.,  Mountain 
View,  CA;  Alcatel,  Piano,  TX;  Ascend 
Commimications,  Westford,  MA;  British 
Telecom,  Ipswick,  Suffolk,  United 
Kingdom;  Bellcore,  Morristown,  NJ; 
Bellsouth,  Atlanta,  GA;  Cisco  Systems, 
San  Jose,  CA;  cplane  Inc.,  Menlo  Park, 
CA;  ECI  Telecom,  Petah  Tikva,  ISRAEL; 
FORE  Systems,  Warrendale,  PA;  Fujitsu 
Network  Commimications,  Raleigh,  NC; 
Harris  &  Je&ies,  Dedham,  MA;  Hitachi 
Telecom,  Norcross,  GA;  LM  Ericsson, 
Stockholm,  Sweden;  Lucent 
Technologies,  Murray  Hill,  NJ; 
MOWorldCom,  Richardson,  TX;  NEC 


America,  Irving,  TX;  NetCore  Systems. 
Wilmington,  MA;  Newbridge  Networics, 
Kanata,  Ontario,  Canada;  Nexabit 
Networks,  Marlborough,  MA;  Nortel 
Networks,  Nepean,  Ontario,  CANADA; 
SBC  Technology  Resoiirces,  Austin,  TX; 
Sentient  Networks,  Milpitas,  CA; 
Siemens,  Boca  Raton,  FL;  Telecom 
Italia,  Rome,  Italy;  Telia  AB,  Farsta. 
Sweden;  and  USWest,  Boiilder,  CO.  The 
natiu«  and  objectives  of  the  venture  are 
to  support  the  rapid  advancement  of  an 
efficient  and  compatible  technology 
base  that  promotes  a  competitive 
switching  system  technology;  promoting 
worldwide  compatibility  and 
interoperabihty;  encouraging  input  to 
appropriate  national  and  international 
standards  bodies;  and  identifying, 
selecting,  augmenting  as  appropriate, 
and  publishing  multiservice  switching 
system  implementation  agreements 
drawn  fi'om  appropriate  national  and 
international  standards;  conducting 
cooperative  research;  developing 
proposals  to  be  made  to  appropriate 
national  and  international  standards 
bodies  in  order  to  further  compatibility 
and  interoperatability;  developing 
publications  and  information  materials; 
and  performing  other  activities 
permitted  under  MSF's  Bylaws  in 
furtherance  of  the  purpose  and  objects 
of  MSF. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division . 
[FR  Doc.  99-13295  Filed  5-25-99;  8:45  am] 

iUlMta  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National  • 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  April 
1, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Center  for 
Manufactiuing  Sciences,  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  cimmistances.  Specifically, 
Intelliworxx,  Inc.-,  Sarasota,  FL;  Kestrel 
Aircraft  Company,  Norman,  OK; 
UNOVA — Industrial  Automation 
Systems,  Cincinnati,  OH  who  has 
acquired  R&B  Machine  Tool;  Ascent 


Logic  Corporation,  San  Jose,  CA;  Auto- 
troT  Technology  Corporation,  McLean, 
VA;  Coming  Incorporated,  Coming,  NY; 
SMART  Technologies  Inc.,  Calgary 
Alberta,  CANADA;  TRW  Broadband 
Communication  Network,  Carson.  CA; 
Winco  hidustries.  Inc.,  Tipp  Qty,  OH; 
Camegie  Mellon  Research  Institute, 
Pittsburgh,  PA  and  Original  Equipment 
Suppliers  Associaition,  Troy,  MI  have 
been  added  as  parties  to  this  venture. 
Also,  R&B  Machine  Tool,  Saline,  MI; 
Cimplex  Corporation,  San  Jose,  CA: 
HPM  Consulting  Inc.,  Biu-lington, 
Ontario,  Canada;  ICON  Industrial 
Controls  Corporation,  Natchitoches,  LA; 
Medar,  Inc.,  Farmington,  MI;  Monarch 
Machine  Tool,  Saline,  MI;  SpeedFam 
Corporation,  Des  Plaines,  IL;  StOel 
Products  Division  (United  Defense), 
Anniston,  AL;  and  The  Metal  Finishing 
Suppliers  Association,  Hemdon,  VA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20. 1987,  National 
Center  for  Manufacturing  Sciences,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  17, 1987  (52 
FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  January  7, 1999.  A   " 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  19, 1999  (64  FR  13604). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13294  Filed  5-25-99;  8:45  am] 
BLUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhfision 

Notice  Pursuant  to  the  National 
Cooperathw  Research  and  Production 
Act  of  1993— OBI  Consortium 

Notice  is  hereby  given  that,  on 
Febmary  23, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  OBI 
Consortiiun  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
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membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintilb  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Concur  Technologies,  Inc., 
Redmond,  WA;  GTE  CyberTrust 
Solutions,  Inc.,  Needham  Heights,  MA; 
SATCOM  Electronic  Conmierce 
Services,  Osborne  Park,  WA 
AUSTRALIA;  Barnes  &  Noble,  New 
York,  NY;  DuPont,  Wibnington.  DE; 
McMaster-Carr,  Ebnhurst,  R,;  Mcjunkin 
Corporation,  Charleston,  WV;  Comdisco, 
Inc.,  Rosemont,  IL;  Flint  Ink,  Ann  Arbor, 
MI;  and  NTT  America,  Inc.,  Mountain 
View,  CA  have  been  added  as  parties  to 
this  venture.  Also,  SAP,  Foster  City,  CA; 
First  Union  National  Bank,  Charlotte, 
NC;  National  Semiconductor, 
Sunnyvale,  CA;  and  WH  Brady, 
Milwaukee,  WI  have  been  dropped  as 
parties  to  this  ventxire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OBI 
Consortiimi  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  September  10,  1997,  OBI 
Consortitmi  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  November  10, 
1997  (62  FR  60531). 

The  last  notification  was  filed  with 
the  Department  on  December  1,  1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  19, 1999  (64  FR  13604). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13290  Filed  5-25-99;  8:45  am) 

BHJJN6  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitnitt  Divitlon 

Notic*  Pursuant  to  the  NaUofial 
Cooparative  Raaaarch  and  Production 
Act  of  1993— Optical  Intematworking 
Forum  ("OIF') 

Notice  is  hereby  given  that,  on 
February  25, 1999,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Optical  Internetworking  Forum  ("OIF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 


were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Avici  Systems,  North 
Billerica,  MA;  British 
Teleconmnmications,  London,  United 
Kingdom;  Level  3  Communications, 
Louisville,  CO;  NIST,  Gaithersburg,  MD; 
Osicom  Technologies,  Naperville,  IL; 
SDL,  San  Jose,  CA;  Silk  Road 
Corporation,  San  Diego,  CA;  Terabit 
Networks,  Los  Altos,  CA  have  joined 
OIF  as  principal  members.  GiGA, 
Thousands  Oaks,  CA;  KDD  R&D 
Laboratories,  Saitama,  Japan;  University 
of  Kansas;  Lawrence,  KS;  Viag  Interkom 
GmbH  &  Co.,  Munich,  Germany;  Wandel 
&  Goltermann,  Eningen  u.A.,  Germany 
have  been  added  as  auditing  members. 
E.O.S.T.,  Jerusalem,  Israel  has  changed 
its  name  to  Chairo  Networks. 
WorldCom,  Tulsa,  OK:  has  changed  its 
name  to  MCI  Worldcom.  Bay  Networks, 
Santa  Clara,  CA  and  Nortel,  Ontario, 
Canada  have  merged  into  a  new 
company:  Nortel  Networks.  GPT, 
Coventry,  England  and  Marconi  SpA, 
Geneva,  Italy  have  merged  into  Marconi 
Communications.  The  following  have 
upgraded  to  principal  membership: 
Furukawa  Electric  Technologies,  Santa 
Clara,  CA;  Net  Insight,  Stockholm, 
Sweden;  Stratum  One  Commimications, 
Santa  Clara,  CA.  Williams  Networks, 
Tulsa,  OK  has  downgraded  to  auditing 
membership. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Optical 
Internetworking  Forum  ("OIF")  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  5, 1998,  Optical 
Internetworking  Fonmi  ("OIF")  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  29, 1999  (64  FR  4709). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13288  Filed  5-25-99;  8:45  am] 

aaUNG  CODE  4410-11-H 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  PCAD  Venture  Team 

Notice  is  hereby  given  that,  on 
February  10, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
PCAD  Venture  Team  (the  PCAD  Team) 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiff  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identifies  of  the  parties 
are  Telcordia  Technologies,  Inc. 
(formerly  Bellcore);  Morristown,  NJ; 
Hewlett-Packard,  Westlake  Village,  CA; 
Rsoft,  Ossining,  NY;  The  Trustees  of 
Columbia  University  in  the  City  of  New 
York,  New  York,  NY;  Science 
Applications  International  Corporation, 
McLean,  VA;  Northern  Telecom,  Inc., 
McLean,  VA;  and  SDL,  Inc.,  San  Jose, 
CA.  The  natiue  and  objectives  of  the 
venting  is  to  develop  a  pioneering 
multi-level  computer  simulation 
environment  for  photonics  that 
incorporates  network  level,  systems 
level,  and  device  level  modeling  and 
simulation  tools. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13291  Filed  5-25-99:  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathw  Raaaarch  and  Production 
Act  of  1993 — Petroleum  E&P  Research 
Cooperative 

Notice  is  hereby  given  that,  on  March 
12, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum  E&P 
Research  Cooperative  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
project  status.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
Cooperative  intends  to  undertake  the 
following  projects:  "Deepwater 
Wellbore  and  Pipeline  lliennal 
Management" — ^to  evaluate  the  thermal 
performance  of  several  tj^ical 
deepwater  wellbore  and  pipeline 
thermal  insulation  systems,  including 
vaccum-insulated  tubing  {yTT],  pipe-in- 
pipe  (PIP)  flowlines,  and  bundle 


flowlines  to  provide  accurate 
measurement  of  the  overall  heat  transfer 
coefficients  (OHTC)  and  cooldown 
behaviors  of  these  systems;  and  "Effects 
of  Water  Cut  on  Wax  Deposition  in 
Deepwater  FlowUnes"— to  determine 
the  effiscts  of  water  cut  on  wax 
deposition  in  oil  flowlines  and  to 
investigate  wax  deposition 
characteristics  in  typical  oil-water  flow 
patterns  using  the  4-in,  500-ft  long 
deepwater  flow  assurance  loop  at  the 
Texaco  Humble  Test  Facility. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Petroleimi 
E&P  Research  Cooperative  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 
On  January  16, 1997,  Petroleum  E&P 
Research  Cooperative  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  13,  1997  (62  FR  6801). 

The  last  notification  was  filed  with 
the  Department  on  July  14, 1998.  A 
notice  was  published  in  the  Federal 
Register  piu-suant  to  Section  6(b)  of  the 
Act  on  September  29, 1998  (63  FR 
51955). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13284  Filed  5-25-«9;  8:45  am] 

BNJJNG  CODE  4410-11-M 


OEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperativs  Resaarch  and  Production 
Act  of  1993— Southeast  Rasaarch 
institute:  Heavy-Duty  Dieaal  Engine 
Emiaaion  Teating  to  Generate  NOx  and 
PM  Correction  Factors 

Notice  is  hereby  given  that,  on  March 
26, 1999,  pursuant  to  Section  6(a)  of  the 
National  Coo{>erative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute:  Heavy-Duty  Diesel  Engine 
Emission  Testing  to  Generate  NOx  and 
PM  Correction  Factors  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
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of  the  Act,  the  identifies  of  the  parties 
are  Caterpillar  Inc..  Peoria,  IL;  Cummins 
Engine  Co.,  Columbus,  IN;  Detroit  Diesel 
Corporation,  Detroit.  MI;  Mack  Trucks, 
Inc.,  Hagerstown,  MD;  and  Volvo  Truck 
Corporation,  Gothenburg,  Sweden.  The 
nature  and  objectives  of  the  venture  are 
to  develop  engine  intake  air  temperature 
correction  factors  for  NOx  and  PM,  and 
hmnidity  correction  factors  for  NQk,  for 
several  on-highway,  heavy-duty  diesel 
engines. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  99-13283  Filed  5-25-99;  8:45  am) 

BnXMQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Reeearcii  and  Production 
Act  of  1993— Southweet  Reaearch 
inatltute  ("SWRI"):  Advanced 
Reciprocal  Engine  Systems  ("ARES") 

Notice  is  hereby  given  that,  on 
February  9, 1999,  piu-suant  to  Section 
6(a)  of  the  Nation^  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  301  .9f  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SWRI"): 
Advanced  Reciprocal  Engine  Systems 
("ARES")  has  filed  written  notifications 
simiiltaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  natiire  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Altronic,  Inc.,  Girard,  OH; 
Caterpillar  Lie,  Lafayette,  IN;  Cooper 
Cameron  Corporation,  Springfield,  OH; 
Gas  Research  Institute,  Chicago,  IL; 
Southern  California  Gas  Company,  Los 
Angeles,  CA;  Waukesha  Engine 
Division,  Dresser  Industries,  Inc., 
Waukesha,  WI;  and  Woodward 
Governor  Company,  Industrial  Controls 
Group,  Fort  Collins,  CO.  The  nature  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  reciprocating  engine 
technology  that  will  enable  natural  gas 
engines  in  power  generation  application 
to  achieve  50  percent  energy  conversion 
efficiency  and  NOx  emissions  of  5  ppm 
(corrected  to  15  percent  oxygen)  through 
the  identification  and  imderstanding  of 
potential  techniques  and  phenomena 
such  as  the  combustion  and  knock 
processes,  the  use  of  an  expanded  cycle 
(Miller),  ignition  system  development, 


new  materials  for  exhaust  energy 

retention,  improved  turbocharging  and 

turbocharger  control  and  exhaust 

aftertreatment. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  99-13292  Filed  5-25-99;  8:45  am] 

MJJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Reeaarch  and  Production 
Act  of  1993— Southweet  Reeearch 
Institute:  Fuel  nitration  Cooperative 
R&D  Program— Phaae  III 

Notice  is  hereby  given  that,  on  March 
1, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4310 
et  seq.  ("the  Act"),  Southwest  Research 
Institute:  Fuel  Filtration  Cooperative 
R&D  Program— Phase  m  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pxirsuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Caterpillar,  Inc., 
Mossville,  IL;  Champion  Laboratories, 
Lie,  West  Salem,  IL;  Donaldson 
Company,  Inc.,  Minneapolis,  MN;  and 
Fleetguard,  Inc.,  Cookeville,  TN.  The 
nature  and  objectives  of  the  Venture  are 
to  verify  that  wear  index  test  rating  and 
actual  engine  wear  rates  correlate, 
improve  the  cvurent  test  method  to 
incorporate  additional  vibration,  and  to 
measure  and  docimaent  the  filter  head 
accelerations. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13296  Filed  5-25-99;  B:45  am] 

BKimO  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  Dhrlaion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Symbian  UmHed 

Notice  is  hereby  given  that,  on 
January  22. 1999,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Symbian  Limited  has  filed  written 
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notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifiFs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Motorola,  Inc., 
Schaimiberg,  IL  has  been  added  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Symbian 
Limited  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  Inembership. 

On  July  21, 1998,  Symbian  Limited 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  January  28, 1999  (64 
FR  4470). 

Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  99-13271  Filed  5-25-99;  8:45  am] 

BHJJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antttruet  Divisiofi 

Notice  Pursuant  to  ttie  National 
Cooperative  Reeearch  and  Production 
Act  of  1993— Teiemanagement  Forum 

Notice  is  hereby  given  that,  on 
January  12, 1999,  pursuant  to  Section 
6(a)  of  the  Nationsd  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
TeleManagement  Forum  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circiunstances.  Specifically, 
Enterprise  Engineering,  Fairbom,  OH; 
and  Granite  Systems,  Manchester,  NH 
have  been  added  as  Corporate  Members. 
3Com,  Westborough,  MA; 
Consultronics,  Budapest.  HUNGARY; 
Cronus  Technology,  Inc.,  Schaumburg, 
IL;  Lightera  Networks,  Cupertino.  CA; 
InterSoft  Technologies,  Inc.,  Westford, 
MA;  Mantiss  Information  Corp., 
Chicago,  IL;  Diamond  Lane 
Communications,  Petaluma,  CA; 
Amdocs  (Israel)  Limited,  Ra'anana, 
ISRAEL;  Applied  Digital  Access- 
Canada,  Inc.,  Bumaby,  British 


Columbia,  CANADA;  Cheetah 
Technologies,  Brandenton,  FL;  Sequel 
Systems,  Inc.,  Richardson,  TX;  and 
Tedasys,  Inc.,  Lahti,  FINLAND  have 
been  added  as  Associate  Members.  IIR 
Limited,  Longon,  ENGLAND;  John  E. 
Watson,  Consultant/Developer,  Telecom 
Software  Solutions,  Morgaton,  GA; 
Anderson  &  Associates  Consulting, 
Highland  Ranch,  CO;  Corporate 
Renaissance  Inc.,  Concord,  MA;  and 
Telecom  Soluciones  S.A.,  Moreno,  Piso, 
Capital  Federal,  ARGENTINA  have  been 
added  as  Affiliate  Members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
TeleManagement  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  21, 1988, 
TeleManagement  Fonun  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  8,  1988  (53  FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  September  23, 1998. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  28, 1999  (64  FR  4470). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13276  Filed  5-25-99;  8:45  am) 
BIIXING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — Teiemanagement  Forum 

Notice  is  hereby  given  that,  on 
February  19, 1999,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
TeleManagement  Forum  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Nortel  Networks,  Richardson,  TX  has 
been  added  as  a  Corporate  Member. 
Gensym  Corporation,  Cambridge,  MA; 
Astracon,  Inc.,  Englewood,  CO;  Cramer 
Systems  Ltd.,  Bath,  United  Kingdom; 
Qitel  AB,  Uppsala,  Sweden;  RELTEC, 


Dorval,  Quebec,  Canada;  Telia  Network 
Services,  Stockholm,  Sweden;  and  EC! 
Telekom,  Ltd..  Petah  Tikva,  Israel  have 
been  added  as  Associate  Members  to 
this  venture.  Also,  Nortel,  Richardson, 
TX;  Telia  AB,  Stockholm,  Sweden;  and 
Telematics  International,  Fort 
Lauderdale,  FL  have  been  dropped  as 
Associate  Members  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
TeleManagement  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  21, 1988, 
TeleManagement  Forum  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  8, 1988  (53  FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  January  12, 1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-13279  Filed  5-25-99;  8:45  am] 

BHJJNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperattve  Research  and  Production 
Act  of  199^-VSI  Alliance 

Notice  is  hereby  given  that,  on 
February  11, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  VSI 
Alliance  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  Antrim  Design  Systems, 
Inc.,  Scotts  Valley,  CA;  Analog  Circuit 
Technologies,  Inc.,  San  Diego,  CA;  Arc 
Cores  Ltd.,  Huntsville,  AL;  Boulder 
Creek  Engineering,  Santa  Cruz,  CA; 
CSELT  S.p.A.  (Centro  Studi  E  Laboratori 
Telecomimicazioni  S.p.A.),  Torino, 
Italy;  Fuji  Xerox  Co.,  Ltd.,  Kanagawa, 
Japan;  HCL  Technologies  India  Pvt.  Ltd., 
Nadu,  India;  Institute  of 
Microelectronics,  Singapore;  Integrated 
Technology  Express  USA,  Santa  Clara, 
CA;  Neo  Linear,  Inc.,  Pittsburgh,  PA; 


NetLogic  Microsystems,  Inc.,  Mountain 
View,  CA;  Opmaxx,  Inc.,  Beaverton,  OR; 
Miodrag  Potkonjak  (individual),  Los 
Angeles,  CA;  Alberto  Sangiovanni- 
Vincentelli  (individual),  Berkely,  CA; 
Siemens  Microelectronics.  Inc.,  Munich. 
Germany;  Silicon  Metrics  Corp.,  Austin, 
TX;  Stellar  Semiconductor,  San  Jose, 
CA;  and  TansEDA,  Inc.,  Los  Gatos,  CA 
has  been  added  as  parties  to  this 
venture.  Also,  Cadworx  Consulting,  Inc., 
Milpitas,  CA;  Denali  Software,  Inc.,  Palo 
Alto,  CA;  Eigen  Tek,  Inc.,  Cherry  Hill. 
NH;  Excellent  Design,  Inc.,  Kanagawa, 
Japan;  Knowledge  Based  Silicon  Corp., 
Columbia,  SC;  Oki  Electric  Industry  Co., 
Ltd..  LSI  CAD  Dept.,  Tokyo,  Japan, 
SAND  Microelectrics,  Inc.,  San  Jose,  CA; 
Siemens  Semiconductor,  Munich, 
Germany;  Symbios  Logic,  Inc.,  Fort 
Collins,  CO;  Systems  Science.  Palo  Alto. 
CA;  Taveren  Technology.  Inc..  Austin. 
TX;  and  Viewlogic  Systems.  Inc.. 
Rockville,  MD  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29, 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(3)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4, 1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  October  28, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-13297  Filed  5-25-99;  8:45  am] 
BIUMQ  CODE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Raaaarch  and  Production 
Act  of  1993-Wiraless  Application 
Protocol  Forum,  Ltd.  ("WAP") 

Notice  is  hereby  given  that,  on 
January  29, 1999,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Wireless  Application  Protocol  Forum. 
Ltd.  ("WAP")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 


membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiEEs  to  actual 
damages  tmder  specified  circumstances. 
Specifically,  Acer  Peripherals,  Taiwan, 
Republic  of  China;  Bell  Atlantic  Mobile, 
Bedminster,  NJ;  Bouygues  Telecom, 
Velizy,  Cedex,  France;  Bussan  Systems, 
Tokyo,  Japan;  Connect  Austria,  Vienna, 
Austria;  Denso  Corp.  (Shinichiro  Imai), 
Aichiken,  Japan;  Dr.  Matema — Systeme 
Software,  Beratungen,  Domimd, 
Germany;  France  Telecom,  Issy 
Moulineaiix,  France;  Glenayre 
Electronics,  Duluth,  GA;  GSM 
Information  Network,  Arkel.  The 
Netherlands;  Hewlett  Packard  Corp., 
Grenoble,  Cedex,  France;  ICO  Global 
Communications,  London,  United 
Kingdom;  LG  Information  & 
Communications  Ltd.,  Seoul,  Korea; 
Mercury  Personal  Communications; 
Herts,  United  Kingdom;  Nortel 
(Northern  Telecom),  Richardson,  TX; 
Omnitel  Pronto  Italia  SPA,  Milan,  Italy; 
Orange  Personal  Communications, 
Bristol,  United  Kingdom;  ORGA, 
Paderbom,  Germany;  Oracle 
Corporation,  Redwood  Shores,  CA;  RTS 
Wireless,  Inc.,  Plain  view,  NY:  Sony 
International,  Aschheim-Domach, 
Germany;  Systems  Engineering 
Consultants,  Tokyo,  Japan;  Tecnomen 
OY,  Espoo,  Finland;  Tegic 
Communications,  Seattle,  WA; 
Telefonica  Moviles,  Madrid,  Spain; 
Telital,  Segonico,  Italy;  Tokyo  Digital 
Phone,  Tokyo,  Japan;  Toshiba 
Corporation.  Tolqro.  Japan;  Tu-Ka 
Cellular  Tokyo  Inc.,  Tokyo,  Japan;  and 
Unisys  Corporation,  Blue  Bell.  PA  have 
been  added  as  parties  to  this  ventxire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Wireless 
Application  Protocol  Forum,  Ltd. 
("WAP")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  March  18, 1998,  Wireless 
Application  Protocol  Forum,  Ltd. 
("WAP")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  December  31, 
1998  (63  FR  72333). 

The  last  notification  was  filed  with 
the  Department  on  September  17, 1998. 
A  notice  has  not  yet  been  published  in 
the  Federal  Regi^er. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-13293  Filed  5-25-99;  8:45  ami 
BNJJNO  CODE  4410-11-« 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalbatton  Service 

Agency  Infonnation  Collection 
ActMtiee:  Exianeion  of  ExIadng 
Collection;  Comment  Requeet 

ACnOH:  Notice  of  Information  Collection 
Under  Review;  Application  to  Extend/ 
Change  Nonimmigrant  Status. 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  31, 1998  at  63  FR 
72333.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service  diuing  that 
period.  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  will  be  accepted  until  June  25, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro,  202- 
395-7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DO J),  Justice  Management  Division. 
Information  Management  and  Security 
Staff.  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  DOJ  via  facsimile 
to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evduate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection 

(1)  Type  of  Collection:  Reinstatment 
without  change  of  previously  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Extend/Change 
Nonimmigrant  Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-539.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
nonimmigrants  to  apply  for  extension  of 
stay  or  change  of  nonimmigrant  status. 
The  INS  will  use  the  data  on  this  form 
to  determine  eligibility  for  the  requested 
benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  256,210  responses  at  45 
minutes  (.75)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  192,158  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-154-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  20. 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  99-13344  Filed  5-25-99;  8:45  am) 
BIUMG  CODE  4410-10-W 


DEPARTMENT  OF  JUSTICE 

Immigratkxi  and  Naturalization  Service 

Agency  Infonnation  Collection 
Activitiee 

ACTION:  Notice  of  Infonnation  Collection 
Under  Review;  Arrival/Departure 
Record. 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  31, 1998  at  63  FR 
72333,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Natiu^lization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
imtil  June  25, 1999.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro,  202- 
395-7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Seciuity 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  DOJ  via  facsimile 
to  202-514-1534. 

Written  comments  and  suggestions 
fi'om  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Infonnation 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Aixival/Departitfe  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-94.  Office  of 
Inspections,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Dociunentation  of  alien 
arrival  and  departure  to  and  from  the 
United  States  is  a  part  of  the  manifest 
requirements  of  Section  231  and  235  of 
the  Immigration  and  Nationality  Act 
(INA)  and  may  be  evidence  of 
registration  when  issued  as  provided  by 
Section  264  of  the  INA. 

(5)  An  estimate  of  the  totql  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  13,924,380  responses  at  4 
minutes  (.066  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  919,009  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1 001  G  Street,  NW. ,  Washington,  DC 
20530. 

Dated:  May  20, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc  99-13345  Filed  5-25-99;  8:45  ami 
BILUNQ  CODE  4410-IIHi 


DEPARTMENT  OF  JUSTICE 

National  InatHuta  of  Juatica 

[OJP(NUH23l] 

RIN1121-ZB64 

Announcamant  of  tha  AvaHabiHty  of 
tha  National  InatHuta  of  Juattea 
Solicitation  for  Cvakiatton  of  tfw 
Domaatic  Violanca  Victima'  Civil  Lagal 
Aaaiatanca  Program 

agency:  National  Institute  of  Justice, 
Office  of  Justice  Programs,  Justice. 
ACTION:  Notice  of  solicitation. 
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SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Evaluation  of  the  Domestic 
Violence  Victims'  Civil  Legal  Assistance 
Program." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  June  28, 1999. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-600-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATKM: 

Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 


Background 

The  National  Institute  of  Justice  (NIJ), 
in  collaboration  with  the  Office  of 
Justice  Programs'  Violence  Against 
Women  Office  (VA WO),  is  soliciting 
proposals  for  a  national  evaluation  of 
the  Qvil  Legal  Assistance  Program.  This 
solicitation  is  aimed  at  research  to 
evaluate  the  effectiveness  of  the 
programs  funded  under  the  Civil  Legal 
Assistance  Program.  Tlie  piupose  of  the 
Domestic  Violence  Victims'  Civil  Legal 
Assistance  Discretionary  Grant  Program 
is  to  strengthen  direct  civil  legal 
assistance  available  to  domestic 
violence  victims. 

The  purpose  of  a  national  evaluation 
is  to  provide  feedback  by  (1) 
documenting  the  range  of  activities  and 
programs  supported  by  the  FY98  and 
FY99  grants;  (2)  docimienting  programs 
funded  by  other  sources  of  assistance, 
the  gaps  these  programs  fill,  who  they 
serve,  and  how  VAWO  funded  programs 
fit  into  the  larger  funding  picture  in  a 
jurisdiction;  (3)  assessing  the 
accomplishments  of  grantees;  (4) 


examining  grantee  planning  and 
implementation  efforts;  (5)  evaluating 
the  adequacy  of  and  need  for  special 
conditions  imposed  on  grantees  in  order 
to  preserve  victim  safety  and 
confidentiality,  while  simultaneously 
enhancing  the  professional  services 
offered  by  grantees;  and  (6)  developing 
a  strategy  for  documenting  long-term 
effects. 

One  research  project  will  be  funded 
for  up  to  $200,000  for  up  to  24  months. 
Additional  funds  may  be  made  available 
for  this  evaluation  in  subsequent  years. 

In':erested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Serrice  (NCJRS)  at  1-800-651-3420,  to 
obtain  a  copy  of  "Evaluation  of  the 
Domestic  Violence  Victims'  Civil  Legal 
Assistance  Program"  (refer  to  document 
no.  SL000355).  For  World  Wide  Web 
access,  connect  to  either  NIJ  at  http:// 
v»rww.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://wMrw.ncjrs.org/fedgrant.htm*nij. 
Edwin  Zedlewski, 

Acting  Director,  National  Institute  of  Justice. 
(FR  Doc.  99-13312  Filed  5-25-99;  8:45  am] 
BIUMQ  CODE  4410-1»-P 


DEPARTMENT  OF  JUSTICE 
National  Inatituta  of  Juatice 


[OJP(NIJ)-1230] 

RIN 1121-2883 

Announcamant  of  tha  Availability  of 
tha  National  Inatituta  of  Juatica 
Solicitation  for  Examination  of 
Privatization  in  tha  Fadaral  Bureau  of 
Priaona 

AGENCY:  National  Institute  of  Justice, 
Office  of  Justice  Programs,  Justice. 
ACnON:  Notice  of  solicitation. 

SUMMARY:  Annoimcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Examination  of  Privatization  in 
the  Federal  Bureau  of  Prisons." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  5:00  p.m.  EST  on 
July  13,  1999. 

ADDRESSES:  National  histitute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 

SUPPLEMENTARY  INFORMATION: 


Authority 

This  action  is  authorized  imder  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03,  as  amended,  42 
U.S.C.  3721^23  (1994). 

Baclcground 

The  National  Institute  of  Justice  (NIJ) 
requests  proposals  to  conduct  research 
and  evaluation  concerning  the  private 
operation  of  the  Taft  Correctional 
Institution.  In  particular,  this  study 
must  address  two  primary  topics  of 
interest,  cost  and  performance.  It  is 
therefore  expected  that  the  successful 
appUcant  will  be  strong  in  both  cost 
comparison  and  program  evaluation, 
which  may  suggest  collaboration 
between  researchers  with 
complementary  expertise  in  these  areas. 
Of  special  interest  is  the  development 
and  testing  of  models  explicating 
spedfically  how  and  why — end  not  just 
whether — ^privatization  conveys 
advantages. 

NIJ  will  convene  an  expert  panel  that 
will  provide  the  research  team  selected 
with  assessments  of  their  proposed 
methodologies  and  analysis  plans  as 
well  as  their  interim  and  final  products. 
In  addition,  this  research  will  be 
conducted  in  consultation  with  BOP 
and  the  private  prison  contractor. 
Specific  details  of  this  consultation  will 
be  determined  at  a  later  date. 

NIJ  will  award  one  cooperative 
agreement  for  up  to  $675,000  with  a 
period  of  performance  of  up  to  40 
months. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-600-851-3420  to 
obtain  a  copy  of  "Examination  of 
Privatization  in  the  Federal  Bureau  of 
Prisons"  (refer  to  document  no. 
SL000354).  For  World  Wide  Web  access, 
connect  to  either  NIJ  at  http:// 
www.ojp.usdoj.gov/nij/funding.htm,  or 
the  NCJRS  Justice  Information  Center  at 
http://www.ncjrs.Org/fedgrant.htm#nij. 
Edwin  Zedlewski, 

Acting  Director,  National  Institute  of  Justice. 
[FR  Doc.  99-13311  Filed  5-25-99;  8:45  am] 
BtLUNQ  CODE  441»-1«-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatratlon 

n'A-W-35,586] 

Buckeye  Incorporated  MWiand,  Taxaa; 
Revlaed  Determinatkm  on  ftoofiening 

On  May  7, 1999,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  workers  and  former 
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workers  at  the  subject  finn  in  Midland, 
Texas. 

The  initial  petition  filed  with  the 
Department  on  behalf  of  workers  of 
Buckeye,  Incorporated  was  denied  on 
February  9, 1999.  based  on  the  finding 
that  the  workers  in  Midland,  Texas 
provided  transportation  services  and 
did  not  produce  an  article  in  accordance 
with  the  worker  group  eligibility 
reqiiirements  of  criterion  (3)  of  Section 
222  of  the  Trade  Act  of  1974,  as 
amended.  The  notice  was  published  in 
the  Federal  Register  on  April  6. 1999 
(64  FR  16752). 

One  of  the  petitioners  requested 
administration  reconsideration  of  the 
Department's  negative  determination 
applicable  to  workers  of  Buckeye, 
Incorporated.  The  petitioner  did  not 
present  any  new  substantial  information 
which  would  bear  importantly  on  the 
Department's  determination,  and  the 
application  was  dismissed  on  March  16, 
1999.  The  dismissal  notice  was 
published  in  the  Federal  Register  on 
March  30. 1999  (64  FR  15174). 

The  E)epartment  just  recently  received 
a  copy  of  the  petitioner's  April  14, 1999 
request  for  judicial  review  filed  with  the 
U.S.  Court  of  International  Trade 
(USCIT),  Buckeye  v.  Herman,  Court  No. 
99-04-00222,  regarding  the 
Department's  denial  of  eligibility  for 
workers  of  Buckeye,  Incorporated, 
Midland,  Texas  to  apply  for  TAA. 

New  information  submitted  to  the 
USCIT  by  the  Buckeye  petitioner,  which 
was  not  shared  with  the  Department  at 
the  time  of  the  petitioners  request  for 
administrative  reconsideration,  provides 
a  description  of  the  work  performed  by 
the  drilling  fluid  technicians  of  the 
subject  firm.  Based  on  this  new 
information  the  Department  reopened 
the  investigation. 

New  findings  on  reopening  show  that 
while  the  initial  petition  investigation 
found  that  workers  of  Buckeye, 
Incorporated,  Midland,  Texas,  were 
preliminary  truck  drivers  providing 
transport  services,  other  workers  were 
swampers  (delivery  assistants),  as  well 
as  drilling  fluid  technicians  that 
provided  services  for  unaffiliated  crude 
oil  producers  at  the  well  sites.  This  new 
information  shows  that  drilling  fluid 
technicians  are  engaged  in  employment 
related  to  the  production  of  crude  oil  for 
unaffiliated  firms.  Since  the  truck 
drivers  and  swampers  are  providing 
support  services  for  the  drilling  fluid 
technicians  of  Buckeye,  Incorporated, 
they  can  do  also  be  considered 
providing  support  services  related  to  the 
production  workers  of  the  subject  firm. 

Sales  and  employment  at  the  subject 
firm  declined  from  1997  to  1998. 


The  investigation  disclosed  that 
customers  of  Buckeye,  Incorporated, 
Midland,  Texas,  were  major  crude  oil 
producers  who  market  their  oil  through 
the  normal  distribution  channels. 
Workers  of  firms  engaged  in 
employment  related  to  the  production  of 
crude  oil  have  been  impacted  by  the 
high  penetration  of  imports  in  this 
market.  U.S.  imports  of  crude  oil 
increased  absolutely  and  relative 
domestic  shipments  bom  1996  to  1997 
and  in  January-October  1998  compared 
with  the  same  1997  time  period.  The 
ratio  of  imports  to  domestic  shipments 
for  crude  oil  is  over  100%  frtjm  1997 
through  October  1998. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determinations  on  reopening: 

All  workers  of  Buckeye,  Incorporated, 
Midland,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  8, 1998,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  18th  day 
of  May  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-13416  Filed  5-25-99;  8:45  am] 

BUJJNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n"A-W-35,759] 

Capco,  Inc.;  Coquille,  OR;  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  8,  1999,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Capco,  Inc.,  Coquille,  Oregon. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated.  * 


Signed  in  Washington,  D.C,  this  5th  day  of 
May,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-13410  Filed  5-25-99;  8:45  am] 
BNJJNG  COOE  4510-aiHi 

DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

InvMtlgatlons  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  ttus 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  h&s  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
.investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  7, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  7. 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
May,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Federal  Regigter/Vol.  64.  No.  101 /Wednesday.  May  26,  1999 /Notices 


28527 


TA-W 


36,126 

36,129 

36,130 

36,131 

36,132 

36,133 

36,134. 

36,135. 

36,136. 

36.137  . 

36.138  . 

36.139  . 
36,140. 

36.141  . 

36.142  . 

36.143  . 

36.144  . 

36.145  . 
36,146. 

36.147  . 

36.148  . 

36.149  . 

36.150  . 

36.151  . 

36.152  . 

36.153  . 

36.154  . 

36.155  .. 

36.156  .. 

36.157  .. 

36.158  .. 

36.159  .. 

36.160  .. 

36.161  .. 

36.162  .. 

36.163  .. 

36.164  .. 

36.165  .. 

36.166  .. 

36.167  .. 

36.168  .. 

36.169  .. 

36.170  .. 


Appendix 

(Petitions  Instituted  on  05/03/1999] 


Subject  firm  (Petitioners) 


F  and  R  Fashions  (UNITE)  

D  and  E  Wood  Products  (Comp)  .. 

Lee  Textile,  Inc  (Comp) 

Thomgate,  Ltd  (UNITE) 

J.H.  Boone's,  Inc  (Comp)  „.. 

MCM  Enterprises,  Inc  (Writs) 

Huntsman  Corp  (Wrte) 

Modular  Sweater,  Inc  (Wrks) 

Lamesa  Apparel  (Writs) 

Latex  Fashion,  Inc  (UNITE) 

ABB  Vetco  Gray,  Inc  (Wrks)  

Russell  Corp  (Comp) 

Welico  Entrprises,  Inc  (Comp)  

Kentucl<y  Apprel,  LLP  (Comp) 

Voyager  Apparel,  Inc  (Comp) 

Glasgow  &  Sons  (UNITE)  

Uz  Claiborne,  Inc  (UNITE)  

K  and  B  Mfg.,  Inc  (Comp)  

Augusta  Sporlswear,  Inc  (Comp)  ... 

nr  Industries,  FHS  (Wrte)  

Oxford  of  Columbia  (Writs) 

Franco  Manufacturing  Co  (Comp)  .. 

Louis  Gallet,  Inc  (Writs) 

Adflex  Solutions,  Inc  (Wrks) 

Roffe  Accessories  (Writs) 

Croman  Corp  (Comp) 

Stanley  WOrits  (lAMAW) 

Athens  Furniture  Ind.  (Comp) 

Leica  Microsystems,  Inc  (Comp)  .... 
Paramount  Studios/Disney  (Writs)  . 

Command  Security  (Writs)  

Intemational  Wire  (IBT) „. 

Polaroid  Corp  (Writs) 

Lab  Volt  Systems,  Inc  (Comp)  

Otto  Shirtmaker  (Comp)  

LA.  Roustabout,  Inc  (Writs)  

Wiser  Oil  Co  (The)  (Comp)  

Jt)e  T.  Smith,  Inc  (Comp) 

Weatherford  Intemational  (Comp)  ... 

Retta  Equipment  (Writs) 

Dynegy  Midstream  Service  (Comp) 

Bemard/Hfckox,  Inc  (Comp) 

Blue  Rame,  Inc  (Comp)  


Locatkxi 


Jersey  City,  NJ 

Prineville,  OR 

Ewing,  VA  

Farmington,  MO 

Gainesville,  FL  

CrawfonJsville,  IN 

Woodbury,  NJ  

Brooklyn,  NY 

Lamesa,  TX 

Jersey  City,  NJ 

Htxjston,  TX 

i-afayette,  AL 

Waynesville,  NC 

Glasgow,  KY 

Tallmadge,  OH  ...' 

Perth  Amboy,  NJ 

North  Bergen,  NJ 

Lake  Havasu  Cty,  AZ 

Matter,  GA 

New  Lexington,  OH  ... 

Columbia,  SC 

Monroe,  NC , 

Uniontown,  PA  

Chandler.  AZ 

Long  Island  Cfy,  NY  ... 

Boise.  ID 

New  Britain.  CT 

Statesville.  NC  .„ 

Depew,  NY 

Hollywood.  CA  

Hopkinsville.  KY  

Rolling  Prairie,  IN 

Waltham,  MA  

Wellington,  NJ 

Livingston,  TN  

Kennit,  TX  

Dallas,  TX  

Hawley,  TX , 

Kilgore,  TX  

Odessa,  TX 

Chkx),  TX  

Coden,  AL 

Hobbs,  NM  


Dateof  peti- 
tkxi 


04/21/1999 

04/20/1999 

04/19/1999 

04/20/1999 

04/16/1999 

04/20/1999 

04/16/1999 

04/20/1999 

04/19/1999 

04/21/1999 

04/20/1999 

03/31/1999 

04/20/1999 

04/12/1999 

04/14/1999 

04/15/1999 

04/06/1999 

04/22/1999 

04/16/1999 

04/19/1999 

04/15/1999 

04/16/1999 

04/16/1999 

04/20/1999 

03/30/1999 

04/16/1999 

02/28/1999 

04/01/1999 

03/18/1999 

04/13/1999 

04/15/1999 

04/20/1999 

01/19/1999 

04/09/1999 

04/14/1999 

04/14/1999 

04/19/1999 

04/05/1999 

04/09/1999 

04/14/1999 

03/29/1999 

04/04/1999 

04/06/1999 


Product(s) 


Ladies'  Wool  Coats. 

Lumber— Wholesale. 

T-Shirts. 

Men's  Dress  Slacks. 

Limited  Editkxi  Sculpture. 

Specialty  Wire. 

Polypropylene  Nibs/Pellets. 

Sweaters. 

Ladies'  Pants,  Skirts,  Shorts. 

Ladles'  Wool  Coats. 

Oilfield  Equipment. 

Fleece  GtxKis. 

Combat  Boots. 

Distributkxi  Center— Jeans. 

Textile  &  Screen  Print  Sports  Apparel. 

Children's  /Apparel. 

Ladies'  Apparel. 

Engines  for  Remote  Control  Airplanes. 

Apparel  Tops— Shirts. 

Automotive  Brake  and  Fuel  Lines. 

Shoulder  Pads. 

Fabric  Printing. 

Full  Fashioned  Sweaters. 

Drills  and  Lasers. 

Neckties. 

Dimension  &  Industrial  Grade  Lumber. 

Hardware. 

Wood  Bedroom  Furniture. 

Mocroscope  &  Related  Instalments. 

Feature  Films  &  TV  Movies  of  The  Week. 

ProvkJe  Security  Detail. 

Appliance  &  Automotive  Wire. 

Instant  Film  Products. 

Educatkxi  Training  Systems. 

Dress  and  Sport  Shirts. 

Oil  Drilling,  Expk>ration. 

CmdeOil. 

OH  Drilling. 

Rental  &  Dt>wnhole  Servk»s. 

Sennce  Work  on  Trucks. 

Natural  Gas. 

Crude  Oil  and  Natural  Gas. 

Oilwell  Repairs. 


IFR  Doc.  99-13413  Filed  5-25-99;  8:45  am] 
BHJJNQ  CODE  4510-30-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-36.079] 

H.M.C.  Fashions  Coat,  inc.,  Brookiyn, 
New  Yorlq  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  19, 1999,  in  response 
to  a  petition  filed  by  UNITE,  Local  89- 
22-L,  on  behalf  of  workers  at  H.M.C. 
Fashions  Coat,  Inc.,  Brooklyn,  New 
York. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 


which  a  determination  has  not  yet  been 
issued  (TAW-36,018).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  O.C.  this  17th  day 
of  May,  1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  99-13414  Filed  5-25-99;  8:45  am] 

BHXMQ  COOE  4S10-40-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

[TA-W-35,626] 

Valve  Sales  Company,  Incorporated. 
Houston,  Texas;  Tsrmination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  February  8. 1999  in 
response  to  a  worker  petition  whi(±  was 
filed  on  behalf  of  all  workers  at  Valve 
Sales  Company,  Incorporated,  located  in 
Houston.  Texas  (TA-W-35,626). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  D.C.  this  13th  day 
of  May  1999. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Tmdb  Adjustment 
Assistance. 

[FR  Doc.  99-13415  Filed  5-25-99;  8:45  am] 
MUMQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlniatratlon 

[NAFTA-03040] 

Homaatalce  Mining  Company,  SfMrfcs, 
NV;  Termination  of  invaaUgation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  December  16, 1998  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Homestake  Mining  Company, 
located  in  Sparks,  Nevada  (NAFTA- 
03040). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  17th  day  of 
May,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-13412  Filed  5-25-99;  8:45  am] 
BNJJNO  CODE  4610-30-M 


DEPARTMENT  OF  UKBOR 

Employmant  and  Training 
Adminiatration 

[NAFTA-02127] 

Waahington  Veneer  (Formerly  ICnown 
aa  Omait  Wood  Products)  Omak,  WA; 
Amended  Notice  of  Revised 
Detarmination  on  Reconsideration 

In  accordance  with  Section  250(a), 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974.  as  amended  (19  U.S.C.  2273), 
the  Department  of  Labor  issued  a  Notice 
of  Revised  Determination  on 
Reconsideration  on  May  15, 1998, 
applicable  to  workers  of  Omak  Weibd 
Ftoducts,  Omak,  Washington.  The 
notice  was  published  in  the  Federal 
Register  on  June  5, 1998  (63  FR  30778). 


At  the  request  of  a  State  agency,  the 
Department  reviewed  the  revised 
reconsideration  for  workers  of  the 
subject  firm.  The  workers  are  engaged  in 
the  production  of  soft  wood  dimension 
liunber,  plywood  panel  products,  pine 
dimension  stock  and  wood  chips.  The 
company  reports  that  in  July,  1998 
Omak  Wood  Products,  Omak, 
Washington  was  purchased  by 
Washington  Veneer. 

Accordingly,  the  Department  is 
amending  the  revised  determination  to 
correctly  identify  the  new  title  name  to 
read  "Washington  Veneer",  (formerly 
known  as  Omak  Wood  Products),  Omak, 
Washington. 

The  amended  notice  applicable  to 
NAFTA-02127  is  hereby  issued  as 
follows: 

All  workers  of  Washington  Veneer, 
(formerly  known  as  Omak  Wood  Products), 
Omak.  Washington  (NAFTA-02127)  engaged 
in  employment  related  to  the  production  of 
plywood  who  become  totally  or  partially 
separated  from  employment  on  or  after 
December  18, 1996  through  May  15.  2000  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974; 

and 

All  workers  of  Washington  Veneer, 
(formerly  known  as  Omak  Wood  Products). 
Omak.  Washington  engaged  in  employment 
related  to  the  production  of  lumber,  veneer 
and  wood  ships,  are  denied  eligibility  to 
apply  for  NAFTA-TAA  Section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  D.C.  this  17th  day 
of  May.  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-13411  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlniatratlon 

[NAFTA-03112] 

Weattierford  International,  Inc.,  Trlco- 
Artificial  Lift  Systems,  San  Marcos,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  April  16, 1999  in  response 
to  a  petition  filed  on  behalf  of  workers 


at  Weatheifbrd  International, 
Incorporated,  San  Marcos,  Texas. 
In  a  letter  dated  April  26, 1999,  the 

Eetitioner  requested  that  the  petition  for 
[AFTA-TAA  be  vnthdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  ptupose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C,  this  11th  day 
of  May  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Tvade  Adjustment 
Assistance. 
[FR  Doc.  99-13409  Filed  5-25-99;  8:45  am] 

BILLMO  CODE  4610-3(MII 


UBRARY  OF  CONGRESS 
Copyrigfrt  Office 

[Dociwt  No.  97-1  CARP  SD  92-95] 

Distribution  of  1992, 1993, 1994  and 
1995  Satellite  Royalty  Funds 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  termination  of 
proceeding. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
termination  of  the  proceeding  to 
distribute  the  1992-95  satellite  carrier 
compulsory  license  royalties. 

dates:  Effective  May  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Roberts,  Senior  Attorney,  or 
Tanya  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  of  the  Library  of 
Congress  has  received  notification  fi-om 
the  copyright  arbitration  royalty  panel 
conducting  the  Phase  I  distribution  of 
satellite  compulsory  license  fees  in 
Docket  No.  97-1  CARP  SD  92-95  that 
all  parties  to  the  proceeding  have 
reached  settlement.  Because  no 
controversies  to  the  distribution  of  these 
royalty  funds  remain,  the  Cop)rright 
Office  is  terminating  this  proceed^g. 
Distribution  of  royalties  to  settled 
parties  is  being  made  under  separate 
order. 

Dated:  May  21, 1999. 
David  O.  Caison, 

General  Counsel. 

[FR  Doc.  99-13408  Filed  5-25-99;  8:45  am) 

BILUNG  CODE  1410-33-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  FMtoral  Procuremenl  Policy 

Office  of  Federal  Procurement  Policy; 
Determination  of  Executive 
Compenaatlon  Benctmiark  Amount 
Pursuant  to  Section  808  of  Pub.  L 
105-85. 

AGENCY:  Office  of  Federal  Procurement 
Policy,  0MB. 
ACTION:  Notice. 
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summary:  The  Administrator  of  the 
Office  of  Federal  Procurement  Policy 
(OFPP)  is  hereby  publishing  the 
attached  memorandum  to  heads  of 
agencies  concerning  the  determination 
of  the  maximiun  "benchmark" 
compensation  that  will  be  allowable 
imder  government  contracts  during 
contractors'  FY  1999— $342,986.  This 
determination  is  required  to  be  made 
pursuant  to  Section  808  of  Pub.  L.  105- 
85.  It  applies  equally  to  both  defense 
and  civilian  procurement  agencies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board, 
OFPP,  on  (202)  395-3254. 
Deidre  A.  Lee, 
Administrator. 

April  28, 1999. 

To  the  Heads  of  Executive  Departments  and 
Agencies 

Subject:  £)etennination  of  Executive 
Compensation  Benchmark  Amount 
Pursuant  to  Section  808  of  Pub.  L.  105- 
85 

This  memorandum  sets  forth  the 
"benctmiark  compensation  amount"  as 
required  by  Section  39  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act  (41 
U.S.C.  435),  as  amended.  Under  Section  39, 
the  "benchmark  compensation  amount"  is 
"the  median  amount  of  the  compensation 
provided  for  all  senior  executives  of  all 
benchmark  corporations  for  the  most  recent 
year  for  which  data  is  available."  The 
"benchmark  compensation  amount" 
established  as  directed  by  Section  39  limits 
the  allowability  of  compensation  costs  under 
government  contracts.  The  "benchmark 
compensation  amount"  does  not  limit  the 
compensation  that  an  executive  may 
otherwise  receive. 

Based  on  a  review  of  conmiercially 
available  surveys  of  executive  compensation 
and  after  consultation  with  the  Director  of 
the  Defense  Contract  Audit  Agency,  I  have 
determined  pursuant  to  the  requirements  of 
Section  39  that  the  benchmark  compensation 
amount  for  contractor  fiscal  year  1999  is 
$342,986.  This  benchmark  compensation 
amount  is  to  be  used  for  contractor  fiscal  year 
1999,  and  subsequent  contractor  fiscal  years, 
imless  and  until  revised  by  OFPP.  This 
benchmark  compensation  amount  applies  to 
contract  costs  incurred  after  January  1, 1999, 


under  covered  contracts  of  both  the  defense 
and  civilian  procurement  agencies  as 
specified  in  Section  808  of  Pub.  L.  105-85. 
Questions  concerning  this  memorandum 
may  be  addressed  to  Richard  C.  Loeb, 
Executive  Secretary,  Cost  Accounting 
Standards  Board.  OFPP.  on  (202)  395-3254. 
Deidre  A.  Lee, 
Administrator. 

[FR  Doc.  99-13323  Filed  5-25-99;  8:45  am] 
BUMO  CODE  »1ie-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANTTIES 

National  Endowment  for  ttM  Arte; 
Combined  Arte  Penel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Folk  & 
Traditional  Arts  section  (Creation  & 
Presentation  and  Planning  & 
Stabilization  categories)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on  June 
22, 1999.  The  panel  will  meet  firom  8:30 
a.m.  to  6:00  p.m.  in  Room  708  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12, 1999,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection(c)(4),  (6)  and  (9){B)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtain  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for    ' 
the  Arts,  Washington,  DC  20506,  or  call 
(202)  682-5691. 

Dated:  May  19. 1999. 

Kathy  Piowitz-Worden, 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

(FR  Doc.  99-13304  Filed  5-25-99;  8:45  am) 

BIUjMG  CODE  7S37-01-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Meeting 

agency:  National  Institute  for  Literacy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedules  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 


Institute  for  Literacy  Advisory  Board 
(Advisory  Board).  This  notice  also 
describes  the  function  of  the  Advisory 
Board.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  TTiis 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  meeting. 
DATE  AND  TWE:  June  8. 1999  from  9:30 
a.m.  to  4:40  p.m.  and  June  9, 1999,  from 
9:30  a.m.  to  3:30  p.m. 
ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
Suite  200,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATUN  CONTACT: 
Shelly  Coles,  Executive  Assistant, 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006.  Telephone  (202) 
632-1507. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  is  authorized  \mdet 
Section  242  of  the,  Adult  Education  and 
Literacy,  Title  II  P.L.  105-220, 
Workforce  Investment  Act  of  1998.  The 
Advisory  Board  consists  of  ten 
individuals  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Advisory  board  is 
established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education.  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (NIFL). 
The  Interagency  Group  considers  the 
Advisory  Board's  recommendations  in 
planning  the  goals  of  the  NIFL  and  in 
the  implementation  of  any  programs  to 
achieve  the  goals  of  the  NIFL. 
specifically,  the  Advisory  Board 
performs  the  following  functions  (a) 
makes  recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  NIFL;  (b)  provides 
independent  advice  on  operation  of  the 
NIFL;  and  (c)  receives  reports  bom  the 
Interagency  Group  and  NIFL's  Director. 
In  addition,  the  NIFL  consults  with  the 
Advisory  Board  on  the  award  of 
fellowships.  The  Advisory  Board 
meeting  will  be  held  in  Washington,  DC 
on  Jime  8,  1999  from  9:30  a.m.  to  4:30 
p.m.  and  June  9, 1999  from  9:30  a.m.  to 
3:30  p.m.  The  meeting  of  the  NIFL 
Advisory  board  is  open  to  the  public. 
This  meeting  of  the  Advisory  Board  will 
focus  on  the  following  agenda  items: 
administrative  Advisory  Board  business; 
NIFL  proposed  3-year  plan;  and  NIFL's 
policies/legislation  and  major  projects. 
Records  are  kept  of  all  Advisory  Board 
proceeding  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5:00  p.m. 
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Dated:  May  21, 1999. 
Andrew  J.  Hartman, 

Director,  National  Institute  for  Literacy. 
(FR  Dcx:.  99-13407  Filed  5-25-99;  8:45  am] 

BNJJNO  CODE  aOSfr-OI-H 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978;  Notice  of 
Waste  Permit  Application  Received 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foimdation  (NSF) 
has  received  a  waste  management 
permit  application  for  the  United  States 
Antarctic  Program  (USAP),  submitted  to 
NSF  pursuant  to  regulations  issued 
imder  the  Antarctic  Conservation  Act  of 
1978. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  on  or  before  June  25, 1999. 
The  permit  application  may  be 
inspected  by  interested  parties  at  the 
Permit  Office,  address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia,  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  Jatko  or  Arthur  J.  Brown  at  the 
above  address  or  at  (703)  306-1032. 
SUPPLEMENTARY  INFORMATION:  Antarctic 
Waste  Regulations  in  45  CFR  Part  671 
require  U.S.  citizens,  corporations,  or 
other  entities  to  obtain  a  permit  for  the 
use  or  release  of  designated  pollutants 
in  Antarctica  and  for  the  release  of  any 
waste  in  Antarctic.  NSF  has  received  a 
permit  application  under  this  regulation 
for  USAP  activities  in  Antarctica.  The 
permit  applicant  is:  Antarctic  Support 
Associates,  61  Inverness  Drive  East, 
Suite  300,  Englewood,  CO  80112. 

The  permit  application  applies  to 
USAP  activities  conducted  by  all 
supporting  organizations  at  aU  USAP 
facilities  and  operations  in  Antarctica. 
The  proposed  duration  of  the  permit  is 
from  October  1, 1999  through 
September  30,  2004. 

Antarctic  Support  Associates  (ASA) 
and  other  supporting  organizations 
provide  broadbased  logistical  support, 
technical  support,  and  transportation 
services  to  the  USAP.  This  includes  the 
transport  of  both  hazardous  and  non- 


hazardous  waste  from  Antarctica  to  the 
United  States. 

ASA  operations  include  procuring, 
transporting  to  Antarctica,  and  tracking 
materials  containing  designated 
pollutants  that  are  required  for  USAP 
operations,  and  for  NSF  and  NSF 
grantees.  ASA  is  also  responsible  for 
fuel- operations  including  fuel  storage, 
distribution,  and  resupply;  and  record- 
keeping of  fuel  use.  ASA  collects,  stores, 
and  ships  both  hazardous  and  non- 
hazardous  waste  materials  and  is 
responsible  for  the  final  disposition  of 
these  materials  once  they  are  returned  to 
the  United  States.  ASA  also  provides 
training  and  technical  guidance  to 
enhance  the  safety  and  effectiveness  of 
U.S.  waste  management  practices  in 
Antarctica. 
Nadene  G.  Kennedy, 
Permit  Officer. 
(FR  Doc.  99-13338  Filed  5-25-99;  8:45  am] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COIMIMiSStON 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  and  solicitation  of  public 
comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  the  review  and 
approval  of  information  collections 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Volimtary  Reporting  of 
Performance  Indicators 

2.  Current  OMB  approval  number: 
New  Collection 

3.  How  often  the  collection  is 
required:  One-time  collection  and 
quarterly  thereafter 

4.  Who  is  required  or  asked  to  report: 
Power  reactor  licensees 

5.  The  number  of  annual  respondents: 
66  reactor  sites 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  13,860  bom's  (210  hours  per 
site),  and  a  one-time  start-up  effort  of 
13,200  hours 


7.  Abstmct:  As  part  of  a  joint  industry- 
NRC  initiative,  the  NRC  plans  to  receive 
information  submitted  voluntarily  by 
power  reactor  licensees  regarding 
selected  performance  attributes  known 
as  performance  indicators  (Pis).  Pis 
provide  objective  measures  of  the 
performance  of  licensees'  systems  or 
programs.  The  NRC  is  revising  its 
reactor  oversight  process  to  use  PI 
information,  along  with  the  results  of 
selected  audits  and  inspections,  as  the 
basis  for  NRC  conclusions  regarding 
plemt  performance  and  necessary 
regulatory  response.  Pis  will  be 
transmitted  electronically  to  reduce 
burden  on  licensees  and  the  NRC  as  part 
of  the  NRC's  revised  oversight  process 
which  is  scheduled  for  implementation 
beginning  in  January  2000. 

Submit,  by  July  26, 1999,  conunents 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biuden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC  World 
Wide  Web  site  (http://wrww.nrc.gov/ 
NRC/PUBUC/OMB/index.html).  The 
document  will  be  available  on  the  NRC 
Home  Page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  RcKkville,  Maryland,  this  20th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-13423  Filed  5-25-99;  8:45  am] 
BILLING  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-353] 

PECO  Energy  Company;  Ltonariek 
Gen«rating  Station,  Unit  2;  Notic*  of 
Itauanca  of  Amandmant  to  Facility 
Oparating  Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  99  to  Facility 
Operating  License  No.  NPF-85,  issued 
to  PECO  Energy  Company  (the  licensee), 
which  approves  installation  of 
replacement  suction  strainers  for 
operation  of  the  Limerick  Generating 
Station  (LGS),  Unit  2,  located  in 
Montgomery  and  Chester  Coimties, 
Pennsylvania.  The  amendment  is 
effective  as  of  the  date  of  issuance  and 
shall  be  implemented  prior  to  restart 
following  completion  of  the  LGS,  Unit 
2,  refueling  outage  which  commenced 
April  1999. 

The  amendment  dociunents  the  NRC 
staff's  approval  of  the  implementation  of 
a  plant  modification  to  support  the 
installation  of  replacement  suction 
strainers  for  the  emergency  core  cooling 
systems  at  the  LGS,  Unit  2. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportimity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
January  29, 1998  (63  FR  4496).  The 
August  28, 1998,  letter  provided 
clarifying  information  and  did  not 
change  the  original  proposed  no 
significant  hazards  consideration.  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  6ed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  himian  environment  (64  FR 
27014). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  October  6, 1997,  as 
supplemented  by  letter  dated  August  28, 
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1998,  (2)  Amendment  No.  99  to  License 
No.  NPF-85,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  an^at  the  local 
public  document  room  located  at  the 
Pottstown  Public  Library,  500  High 
Street,  Pottstown,  PA. 

Dated  at  Rockville,  Maryland,  this  19th  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Baitholomew  C.  Buckley,  St., 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-13422  Filed  5-25-99;  8:45  am) 
BUJNO  CODE  7S«M>1-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Dock*!  No.:  040-8778] 

Receipt  of  an  Amendment  Requeat 
Regarding  the  Schedule  for 
SulNniaalon  of  a  Revlaed  Site 
DecommlaakMiIng  Plan  and 
Environmental  Report  for  the     ^ 
Motycoqs,  Waahington,  Pennaylvania 
Site  (Licence  No.  SMB-1393)  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Source 
Materials  License  No.  SMB-1393,  to 
Molycorp,  Incorporated  (the  licensee), 
to  approve  the  schedule  for  submission 
of  a  revised  Site  Decommissioning  Plan 
(SDP)  and  Environmental  Report  (ER) 
for  the  Molycorp  Washington, 
Pennsylvania  (PA)  site  (License  No. 
SMB-1393). 

Background 

The  licensee  submitted  an  SDP  for  its 
Washington,  PA  site  on  August  14, 
1995.  The  agency's  decommissioning 
criteria  in  effect  at  the  time  of  the  SDP 
submittal  were  contained  in  NRC's 
"Action  Plan  to  Ensure  Timely  Cleanup 
of  Site  Deconunissioning  Management 
Plan  Sites,"  (SDMP  Action  Plan)  (57  FR 
13389;  April  16. 1992).  Because  the 
cleanup  levels  proposed  in  the  SDP 
exceeded  the  SDMP  Action  Plan 
criteria,  the  NRC  requested,  on 
September  25, 1995,  that  Molycorp 
submit  additional  information  in  ihe 
form  of  an  ER  to  supplement  the  SDP. 

NRC  published  its  license  termination 
rule  (LTR)  in  10  CFR  Part  20  Subpart  E, 
"Radiological  Criteria  for  License 
Termination,"  in  July  of  1997.  Although 


this  new  rule  supersedes  the  old  SDMP 
Action  Plan  criteria,  the  LTR  allows  a 
"grandfathering"  period  for  use  of  these 
criteria  (10  CFR  20.1401(b)(3)).  To  be 
eligible  for  grandfethering,  the  SDP 
must  have  been  submitted  prior  to 
August  20, 1998,  and  apply  the  criteria 
identified  in  the  SDMP  Action  Plan. 
Because  the  proposed  criteria  in  the 
licensee's  SDP  were  not  consistent  with 
the  SDMP  Action  Plan  criteria,  the 
conditions  of  10  CFR  20.1401(b)(3),  that 
would  permit  remediation  of  certain 
areas  of  the  licensee's  site  on  a 
"grandfathered"  basis,  were  not  met  In 
a  letter  dated  February  16, 1999,  NRC 
staff  informed  the  licensee  of  this 
finding  and  notified  the  licensee  that 
the  SDP  and  ER  must  be  revised  to 
reflect  the  requirements  of  the  LTR.  The 
licensee  was  requested  to  submit  a 
schedule  for  submission  of  a  revised 
SDP  and  ER  in  the  form  of  a  license 
amendment  request 

Discussion 

In  letters  dated  April  13  and  20, 1999, 
the  licensee  submitted  an  SDP 
development  schedule  and  a  request  to 
amend  its  license  to  include  a  submittal 
date  of  April  16,  2000,  for  the  revised 
SDP  and  ER.  Prior  to  the  issuance  of  the 
proposed  amendment,  NRC  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
NRC's  regulations. 

The  NRC  provides  notice  that  this  is 
a  proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Proceditfes  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c). 
A  request  for  a  hearing  must  be  filed 
withhi  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out  ' 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 
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4.  The  drcumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  Molycorp 
Incorporated,  300  Caldwell  Avenue. 
Washington,  Pennsylvania  15301, 
Attention  Mr.  John  Daniels,  and; 

2.  The  NRC  staff,  by  delivery  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville.  MD 
20852-2738,  between  7:45  am  and  4:15 
pm  Federal  workdays,  or  by  mail, 
addressed  to  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Riilemakings 
and  Adjudications  Staff. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hickey, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  9»-13419  Filed  5-25-99;  8:45  am] 
BILLMO  CODE  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company; 
Diablo  Canyon  Power  Plant,  Units  1 
and  2  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  amendments 
to  Facility  Operating  Licenses  No.  DPR- 
80  and  No.  DPR-82  that  were  issued  to 
Pacific  Gas  and  Electric  Company  (the 
licensee)  for  operation  of  the  Diablo 
Canyon  Power  Plant,  Units  1  and  2 
(DCPP),  located  in  San  Luis  Obispo 
County,  California. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  will  revise 
the  existing,  or  current.  Technical 
Specifications  (CTS)  for  DCPP  in  their 
entirety  based  on  the  guidance  provided 
in  NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995,  and  in  the 
Commission's  "Final  Policy  Statement 
on  Technical  Specifications 


Improvements  for  Nuclear  Power 
Reactors,"  published  on  July  22, 1993 
(58  FR  39132).  The  proposed 
amendments  are  in  accordance  with  the 
licensee's  amendment  request  dated 
June  2, 1997,  as  supplemented  by  letters 
in  1998  dated  January  9,  Jime  25, 
August  5,  August  28,  September  25, 
October  16,  C^ober  23,  November  25, 
December  4,  December  17,  and 
December  30,  and  in  1999  dated 
February  24,  March  10,  April  28,  May 
11,  and  May  19. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  nuclear  power  plants  woiild 
benefit  from  an  improvement  and 
standardization  of  plant  Technical 
Specifications  (TS).  The  "NRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Plants,"  (52  FR  3788)  contained 
proposed  criteria  for  defining  the  scope 
of  TS.  Later,  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors,"  published  on 
July  22, 1993  (58  FR  39132), 
incorporated  lessons  learned  since 
publication  of  the  interim  policy 
statement  and  formed  the  basis  for 
revisions  to  10  CFR  50.36,  "Technical 
Specifications."  The  "Final  Rule"  (60 
FR  36953)  codified  criteria  for 
determining  the  content  of  TS.  To 
facilitate  the  development  of  standard 
TS  for  nuclear  power  reactors,  each 
power  reactor  vendor  owners'  group 
(OG)  and  the  NRC  staff  developed 
standard  TS.  For  DCPP,  the  Improved 
Standard  Technical  Specifications 
(ISTS)  are  in  NUREG-1431.  This 
dociunent  formed  part  of  the  basis  for 
the  DCPP  Improved  Technical 
Specifications  (ITS)  conversion.  The 
NRC  Committee  to  Review  Generic 
Reqmrements  (CRGR)  reviewed  the 
ISTS,  made  note  of  its  safety  merits,  and 
indicated  its  support  of  the  conversion 
by  operating  plants  to  the  ISTS. 

Description  of  the  Proposed  Change 

The  proposed  changes  to  the  CTS  are 
based  on  NUREG-1431  and  on  guidance 
provided  by  the  Commission  in  its  Final 
Policy  Statement.  The  objective  of  the 
changes  is  to  completely  rewrite, 
reformat,  and  streamline  the  CTS  (i.e.,  to 
convert  the  CTS  to  the  ITS).  Emphasis 
is  placed  on  hiunan  factors  principles  to 
improve  clarity  and  understanding  of 
the  TS.  The  Bases  section  of  the  ITS  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  CTS  were  also  used  as  the  basis  for 
the  development  of  the  DCPP  ITS.  Plant- 


specific  issues  (e.g.,  unique  design 
features,  requirements,  and  operating- 
practices)  were  discussed  with  the 
licensee,  and  generic  matters  were 
discussed  wi&  Westinghouse  and  other 
OGs. 

This  conversion  is  a  joint  effort  in 
concert  with  three  other  utilities:  TU 
Electric  for  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2  (Docket 
Nos.  50-445  and  50-446);  Union 
Electric  Company  for  Callaway  Plant 
(Docket  No.  50-483);  and  Wolf  Creek 
Nuclear  Operating  Corporation  for  Wolf 
Creek  Generating  Station  (Docket  No. 
50-482).  It  was  a  goal  of  the  four 
utilities  to  make  the  ITS  for  all  the 
plants  as  similar  as  possible.  This  joint 
effort  includes  a  common  methodology 
for  the  licensees  in  marking-up  the  CTS 
and  NUREG-1431  Specifications,  and 
the  NUREG-1431  Bases,  that  has  been 
accepted  by  the  staff. 

This  common  methodology  is 
discussed  at  tiie  end  of  Enclosure  2, 
"Mark-Up  of  Current  TS":  Enclosure  5a, 
"Mark-Up  of  NUREG-1431 
Specifications";  and  Enclosure  5b, 
"Mark-Up  of  NUREG-1431  Bases,"  for 
each  of  the  14  separate  ITS  sections  that 
were  submitted  with  the  licensee's 
application.  For  each  of  the  ITS 
sections,  there  is  also  the  following 
enclosures: 

•  Enclosure  1,  "Cross-Reference 
Tables,"  the  cross-reference  table 
connecting  each  CTS  specification  (i.e.. 
LCO,  required  action,  or  SR)  to  the 
associated  ITS  specification,  sorted  by 
both  CTS  and  ITS  specifications. 

•  Enclosures  3A  and  3B,  "Description 
of  Changes  to  Current  TS"  and 
"Conversion  Comparison  Table,"  the 
description  of  the  changes  to  the  CTS 
section  and  the  comparison  table 
showing  which  plants  (of  the  four 
Ucensees  in  the  joint  effort)  that  each 
change  to  the  CTS  applies  to. 

•  Enclosure  4,  "No  Significant 
Hazards  Considerations,"  the  no 
significant  hcizards  consideration 
(NSHC)  of  10  CFR  50.91  for  the  changes- 
to  the  CTS  with  generic  NSHCs  for 
administrative,  more  restrictive, 
relocation,  and  moving-out-of-CTS 
changes,  and  individual  NSHCs  for  less 
restrictive  changes  and  with  the 
organization  of  the  NSHC  evaluation 
discussed  in  the  beginning  of  the 
enclosure. 

•  Enclosures  6A  and  6B,  "Differences 
From  NUREG-1431"  and  "Conversion 
Comparison  Table,"  the  descriptions  of 
the  differences  from  NUREG-1431 
Specifications  and  the  comparison  table 
showing  which  plants  (of  the  four 
Ucensees  in  the  joint  effort)  that  each 
difference  to  the  ISTS  appUes  to. 


The  common  methodology  includes 
the  convention  that,  if  the  words  in  an 
CTS  specification  are  not  the  same  as 
the  words  in  the  ITS  specification,  but 
the  CTS  words  have  the  same  meaning 
or  have  the  same  requirements  as  the 
words  in  the  ITS  specification,  then  the 
licensees  do  not  have  to  indicate  or 
describe  a  change  to  the  CTS.  In  general, 
only  technical  changes  have  been 
identified;  however,  some  non-technical 
changes  have  also  been  identified  when 
the  changes  cannot  easily  be 
determined.  The  portion  of  any 
specification  which  is  being  deleted  is 
struck  through  (i.e.,  the  deletion  is 
annotated  using  the  strike-out  feature  of 
the  word  processing  computer  program 
or  crossed  out  by  hand).  Any  text  being 
added  to  a  specification  is  shown  by 
shading  the  text,  placing  a  circle  around 
the  new  text,  or  by  writing  the  text  in 
by  hand.  The  text  being  struck  through 
or  added  is  shown  in  the  marked-up 
CTS  and  ISTS  pages  in  Enclosures  2 
(CTS  pages)  and  5  (ISTS  and  ISTS  Bases 
pages)  for  each  ITS  section  attachment 
to  the  application.  Another  convention 
of  the  common  methodology  is  that  the 
technical  justifications  for  the  less 
restrictive  changes  are  included  in  the 
NSHCs. 

The  proposed  changes  can  be  grouped 
into  the  following  four  categories: 
relocated  requirements,  administrative 
changes,  less  restrictive  changes 
involving  deletion  of  requirements,  and 
more  restrictive  changes.  These 
categories  are  as  follows: 

1.  Relocated  requirements  (i.e.,  the 
licensee's  LG  or  R  changes)  are  items 
which  are  in  the  CTS  but  do  not  meet 
the  criteria  set  forth  in  the  Final  Policy 
Statement.  The  Final  Policy  Statement 
establishes  a  specific  set  of  objective 
criteria  for  determining  which 
regulatory  requirements  and  operating 
restrictions  should  be  included  in  the 
TS.  Relocation  of  requirements  to 
doomients  with  an  established  control 
program,  controlled  by  the  regulations 
or  the  TS,  allows  the  TS  to  be  reserved 
only  for  those  conditions  or  limitations 
upon  reactor  operation  which  are 
necessary  to  obviate  the  possibility  of  an 
abnormal  situation  or  event  giving  rise 
to  an  immediate  threat  to  the  public 
health  and  safety,  thereby  focusing  the 
scope  of  the  TS.  In  general,  the 
proposed  relocation  of  items  from  the 
CTS  to  the  Updated  Safety  Analysis 
Report  (USAR),  appropriate  plant- 
specific  programs,  plant  procedures,  or 
ITS  Bases  follows  the  guidance  of 
NUREG-1431.  Once  these  items  have 
been  relocated  to  other  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC-approved 
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control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes  by  the  licensee. 

2.  Administrative  changes  (i.e.,  the 
licensee's  A  changes)  involve  the 
reformatting  and  rewording  of 
requirements,  consistent  with  the  style 
of  the  ISTS  in  NUREG-1431,  to  make 
the  TS  more  readily  understandable  to 
plant  operators  and  other  users.  These 
changes  are  purely  editorial  in  nature, 
oi  involve  the  movement  or  reformatting 
of  requirements  without  affecting  the 
technical  content.  Application  of  a 
standardized  format  and  style  will  also 
help  ensure  consistency  is  achieved 
among  specifications  in  the  TS.  During 
this  reformatting  and  rewording  process, 
no  technical  changes  (either  actual  or 
interpretational)  to  the  TS  will  be  made 
unless  they  are  identified  and  justified. 

3.  Less  restrictive  changes  and  the 
deletion  of  requirements  involves 
portions  of  the  CTS  (i.e.,  the  licensee's 
LS  and  TR  changes)  which  (1)  provide 
informaticm  that  is  descriptive  in  nature 
regarding  the  equipment,  systems, 
actions,  or  surveillances,  (2)  provide 
little  or  no  safety  benefit,  and  (3)  place 
an  unnecessary  burden  on  the  licensee. 
This  information  is  proposed  to  be 
deleted  from  the  CTS  and,  in  some 
instances,  moved  to  the  proposed  Bases, 
USAR,  or  procedures.  The  removal  of 
descriptive  information  to  the  Bases  of 
the  TS,  USAR,  or  procedures  is 
permissible  because  these  documents 
will  be  controlled  through  a  process  that 
utilizes  10  CFR  50.59  and  other  NRC- 
approved  control  mechanisms.  The 
relaxations  of  requirements  were  the 
result  of  generic  NRC  actions  or  other 
analyses.  They  will  be  justified  on  a 
case-by-case  basis  for  the  DCPP  and 
described  in  the  safety  evaluation  to  be 
issued  with  the  license  amendment. 

4.  More  restrictive  requirements  (i.e., 
the  licensee's  M  changes)  are  proposed 
to  be  implemented  in  some  areas  to 
impose  more  stringent  requirements 
than  are  in  the  CTS.  In  some  cases,  these 
more  restrictive  requirements  are  being 
imposed  to  be  consistent  with  the  ISTS. 
Such  changes  have  been  made  after 
ensuring  the  previously  evaluated  safety 
analysis  for  the  DCPP  was  not  affected. 
Also,  other  more  restrictive  technical 
changes  have  been  made  to  achieve 
consistency,  correct  discrepancies,  and 
remove  ambiguities  from  the  TS. 
Examples  of  more  restrictive 
requirements  include:  placing  a 
Limiting  Condition  for  Operation  (LCO) 
on  plant  equipment  which  is  not 
required  by  the  CTS  to  be  operable; 
more  restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 


There  are  other  proposed  changes  to 
the  CTS  that  may  be  included  in  the 
proposed  amendments  to  convert  the 
CTS  to  the  ITS.  These  are  beyond-scope 
issues  (BSIs)  in  that  they  are  changes  to 
both  the  CTS  and  the  ISTS.  For  the 
DCPP,  these  are  the  following: 

1.  The  proposed  change  to  ITS  3.1.7 
adds  a  new  action  for  more  than  one 
digital  rod  position  indicator  (DRPI)  per 
group  inoperable. 

2.  The  proposed  change  to  ITS 
Surveillance  Requirements  (SR)  3.2.1.1 
and  3.2.1.1  would  revise  the  frequency 
to  within  24  hours  for  verifying  the  axial 
heat  flux  hot  channel  factor  is  within 
limit  after  achieving  equilibrium 
conditions. 

3.  The  proposed  change  to  ITS  SR 
3.6.3.7  adds  a  note  to  not  require  leak 
rate  test  of  containment  piu^e  valves 
with  resilient  seals  when  penetration 
flow  path  is  isolated  by  test-tested  blank 
flange. 

4.  The  proposed  change  to  ITS  3.1.3 
and  5.6.5  adds  moderator  temperature 
coefficient  to  the  Gore  Operating  Limits 
Report. 

5.  The  proposed  change  to  ITS  3.9.1 
and  5.6.5  adds  refueling  boron 
concentration  to  the  Core  Operating 
Limits  Report. 

6.  The  proposed  change  adds  an 
allowance  to  CTS  SR  6.8.4.i  for  the 
reactor  coolant  pimip  flywheel 
inspection  program  (ITS  5.5.7)  to  permit 
an  exception  to  the  examination 
requirements  specified  in  the  CTS  SR 
(i.e.,  regulatory  position  C.4.b  of  NRC 
Regulatory  Guide  (RG)  1.14.  Revision  1) 
that  is  consistent  with  WCAP-14535, 
"Topical  Report  on  Reactor  Coolant 
Pump  Flywheel  Inspection  Elimination. 

7.  Quarterly  channel  operational  tests 
(COTs)  would  be  added  to  CTS  Table 
4.3-1  for  the  power  range  neutron  flux- 
low  and  intermediate  range  neutron 
flux.  The  CTS  only  require  a  COT  prior 
to  startup  for  these  functions.  A  new 
Note  19  would  be  added  to  require  that 
the  new  quarterly  COT  be  performed 
within  12  hours  after  reducing  power 
below  P-10  for  the  power  range  and 
intermediate  range  instrumentation  (P- 
10  is  the  dividing  pwint  marking  the 
applicability  for  these  trip  functions),  if 
not  performed  within  the  previous  92 
days.  A  new  Note  20  would  be  added 

to  state  that  the  P-6  and  P-10  interlocks 
are  verified  to  be  in  their  required  state 
during  all  COTs  on  the  power  range 
neutron  flux-low  and  intermediate  range 
neutron  flux  trip  functions. 

8.  The  proposed  change  would  revise 
requirements  concerning  overtime  by 
replacing  CTS  6.2.2.f  with  a  reference  to 
administrative  procedures  for  the 
control  of  working  hours. 
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9.  The  proposed  change  would  revise 
CTS  6.2.4  to  eliminate  the  title  of  Shift 
Technical  Advisor.  The  engineering 
expertise  is  maintained  on  shift,  but  a 
separate  individual  would  not  be 
required  as  allowed  by  a  Commission 
Pohcy  Statement. 

10.  The  proposed  change  would 
revise  the  dose  rate  limits  in  the 
Radioactive  Effluent  Controls  Program 
for  releases  to  areas  beyond  the  site 
boundary  to  reflect  10  CFR  Part  20 
requirements. 

11.  The  proposed  change  would 
revise  the  RacUoactive  Effluents  Controls 
Program  to  include  clariftcation 
statements  denoting  that  the  provisions 
of  CTS  4.0.2  and  4.0.3.  which  allow 
extensions  to  surveillance  frequencies, 
are  applicable  to  these  activities. 

12.  CTS  provides  alternative  high 
radiation  area  access  control  alternatives 
pursuant  to  10  CFR  20.203(c)(2).  The 
proposed  change  would  revise  CTS  6.12 
to  meet  the  current  requirements  in  10 
CFR  Part  20  and  the  guidance  in  NRC 
Regulatory  Guide  8.38,  "Control  of 
Access  to  High  and  Very  High  Radiation 
Areas  in  Nuclear  Power  Plants"  for  such 
access  controls. 

13.  The  proposed  change  would 
delete  the  CTS  6.9.1.7  requirement  to 
provide  documentation  of  all  challenges 
to  the  power  operated  relief  valves 
(PORVs)  and  safety  valves  on  the  reactor 
coolant  system.  The  proposed  change  is 
based  on  Generic  Letter  97-02,  "Revised 
Contents  of  the  Monthly  Operating 
Report,"  which  reduced  the  requirement 
for  submitting  such  information  to  the 
NRC.  GL-97-02  did  not  include  these 
valves  for  information  to  be  submitted. 

14.  The  proposed  change  would  limit 
the  CTS  SRs  4.4.4.1.a  and  4.4.4.2 
requirements  to  perform  the  92-day 
surveillance  of  the  pressurizer  PORV 
block  valves  and  the  18-month 
surveillance  of  the  pressurizer  PORVs 
(i.e.,  perform  one  complete  cycle  of  each 
valve)  to  only  Modes  1  and  2. 

15.  The  proposed  change  would  limit 
the  CTS  4.4.4.2  requirement  to  perform 
the  92-day  surveillance  of  the 
pressurizer  PORV  block  valves  in  that 
the  SR  would  not  be  performed  if  the 
PORV  block  valve  is  closed  to  meet 
Action  a  of  CTS  LCO  3.4.4.  Action  a  is 
for  a  PORV  being  inoperable,  but 
capable  of  being  cycled. 

16.  The  proposed  change  would 
revise  the  frequency  for  performing  the 
trip  actuating  device  operational  test 
(TADOT)  in  CTS  Table  4.3-1  for  the 
turbine  trip  (functional  units  17ia  and 
17.b)  to  be  consistent  with  the  modes  for 
which  the  surveillance  is  required.  This 
would  be  adding  a  footnote  to  the 
TADOT  that  states  "Prior  to  exceeding 


the  P-9  interlock  whenever  the  unit  has 
been  in  Mode  3." 

17.  The  proposed  change  would 
revise  the  diesel  generator  (DG)  loading 
requirements  for  the  load  rejection  test 
in  CTS  SR  4.8.1. 1.2.b.4  to  specify  a 
range  of  acceptable  loads  in  kW  without 
tripping  instead  of  specifying  only  a 
single  minimiun  acceptable  kW  load. 
The  CTS  require  that  the  minimum  load 
for  the  load  rejection  test  in  SR 
4.8.1.1. 2.b.4  is  2484  kW  and  the 
proposed  range  of  loads  is  >  2370  kW 
and  <  2610  kW. 

18.  The  proposed  change  would 
increase  the  maximimi  allowable  DG 
voltage  following  load  rejection  in  CTS 
SR  4.8.1. 1.2.b.4  fit)m  4580  to  6200  volts. 

19.  The  proposed  change  would 
remove  the  wording  "during  shutdown" 
from  the  frequency  of  CTS  SR 
4.8.1.1.1.b.l  for  manual  bus  transfers, 
SR  4.8.1.1.2b.4  for  emergency  diesel 
generator  (EDG)  full  load  testing,  and  SR 
4.8.1. 1.2.b.8  for  the  EDG  24-hour  load 
run  testing.  The  change  will  facilitate 
post  maintenance  testing  of  an  EDG 
without  requiring  a  plant  shutdown. 

20.  The  proposed  change  incorporates 
WCAP-13632-P-A.  "Eliminate 
Response  Time  Testing  of  Pressure 
Sensors,"  into  CTS  SR  4.3.1.2  and  SR 
4.3.2.2,  to  state  that  the  function  shall  be 
"verified"  rather  than  "demonstrated." 
This  changes  the  Bases  for  ITS  SR 
3.3.1.16  and  SR  3.3.2.10  to  allow  the 
elimination  of  pressure  sensor  response 
time  testing. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  conversion 
of  the  CTS  to  the  ITS  for  DCPP, 
including  the  beyond-scope  issues 
discussed  above.  Changes  which  are 
administrative  in  natiue  have  been 
foimd  to  have  no  effect  on  the  technical 
content  of  the  TS.  The  increased  clarity 
and  imderstanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operators  control  of  DCPP  in  normal  and 
accident  conditions. 

Relocation  of  requirements  from  the 
CTS  to  other  licensee-controlled 
docimients  does  not  change  the 
requirements  themselves.  Futiu« 
changes  to  these  Requirements  may  then 
be  made  by  the  licensee  under  10  CFR 
50.59  and  other  NRC-approved  control 
mechanisms  which  will  ensure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  foimd  consistent  with  the 
guidelines  of  NUREG-1431.  the 
Commission's  Final  Policy  Statement, 
and  10  CFR  50.36,  as  amended. 


Changes  involving  more  restrictive 
requirements  have  been  foimd  to 
enhance  plant  safety. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
b^ieftt,  or  to  place  an  lumecessary 
burden  on  the  licensee,  their  removal 
from  the  TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  action, 
or  of  agreements  reached  during 
discussions  with  the  OG,  and  found  to 
be  acceptable  for  the  plant.  Generic 
relaxations  contained  in  NUREG-1431 
have  been  reviewed  by  the  NRC  staff 
and  found  to  be  acceptable. 

In  summary,  the  proposed  revisions  to 
the  TS  were  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  amendments  will  not 
increase  the  probability  or  consequences 
of  accidents,  will  not  change  the 
quantity  or  types  of  any  effluent  that 
may  be  released  offsite,  and  will  not 
significantly  increase  the  occupational 
or  public  exposure.  Also,  these  changes 
do  not  increase  the  licensed  power  and 
allowable  effluents  for  the  plant.  The 
changes  will  not  create  any  new  or 
xmreviewed  environmentad  impacts  that 
were  not  considered  in  the  Final 
Environmental  Statement  (FES)  related 
to  the  operation  of  DCPP,  dated  May 
1973  and  addendum  dated  May  1976. 
Therefore,  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  amendments. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendments  involve  featiires  located 
entirely  within  the  restricted  area  for  the 
plant  defined  in  10  CFR  Part  20.  They 
do  not  affect  non-radiological  plant 
effluents  and  have  no  other 
enviroimiental  impact.  They  do  not 
increase  any  discharge  limit  for  the 
plant.  Therefore,  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
enviroiunental  impacts  associated  with 
the  proposed  amendments. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  enviroimiental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
Etltemative  to  the  proposed  amendments 


would  be  to  deny  the  amendments. 
Denial  of  the  licensee's  application 
would  not  reduce  the  environmental 
impacts  of  DCPP  operations,  but  it 
would  prevent  the  safety  benefits  to  the 
plant  firom  the  conversion  to  the  ITS. 
The  environmental  impacts  of  the 
proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES  for  DCPP. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  2, 1999,  the  staff  consulted 
with  the  California  State  official,  Mr. 
Steve  Hsu  of  the  Radiologic  Health 
Branch  of  the  State  Department  of 
Health  Services,  regarding  the 
environmental  impact  of  the  proposed 
amendments.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  June  2, 1997,  as 
supplemented  by  letters  in  1998  dated 
January  9,  Jime  25,  August  5,  August  28, 
September  25,  October  16,  October  23, 
November  25,  December  4,  December 
17,  and  December  30,  and  in  1999  dated 
February ^4,  March  10,  April  28,  May 
11,  and  May  19,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gehnan 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  California 
Polytechnic  State  University,  Robert  E. 
Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Steven  D.  Bloom, 
Project  Manager,  Section  2,  Project 
Directorate  TV  &  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  99-13420  Filed  5-25-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-482] 

Union  Electric  Company;  Callaway 
Plant,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-30  that  was  issued  to 
Union  Electric  Company  (the  licensee) 
for  operation  of  the  Callaway  Plant,  Unit 
1  located  in  Callaway  County,  Missoiui. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  revise 
the  Current  Technical  Specifications 
(CTS)  for  Callaway  Plant,  Unit  1  in  their 
entirety  based  on  the  guidance  provided 
in  NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995,  and  in  the 
Commission's  "Final  Policy  Statement 
on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors,"  pubUshed  on  July  22, 1993 
(58  FR  39132).  The  proposed  action  is 
in  accordance  with  the  licensee's 
amendment  request  dated  May  15, 1997, 
as  supplemented  by  (1)  the  letters  in 
1998  dated  June  26,  August  4,  August 
27,  September  24,  October  21  (two 
letters),  November  23,  November  25, 
December  11,  and  December  22,  and  (2) 
the  letters  in  1999  dated  February  5, 
March  9,  April  7,  April  21  and  April  30. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  nuclear  power  plants  would 
benefit  from  an  improvement  and 
standardization  of  plant  Technical 
Specifications  (TS).  The  NRC's  "hiterim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Plants"  (52  FR  3788),  contained 
proposed  criteria  for  defining  the  scope 
of  TS.  Later,  the  NRC's  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors,"  published  on  July  22, 1993 
(58  FR  39132),  incorporated  lessons 
learned  since  publication  of  the  interim 
policy  statement  and  formed  the  basis 
for  revisions  to  10  CFR  50.36, 
"Technical  Specifications."  "The  "Final 
Rule"  (60  FR  36953)  codified  criteria  for 
determining  the  content  of  TS.  To 
facilitate  the  development  of  standard 
TS  for  nuclear  power  reactors,  each 
power  reactor  vendor  owners'  group 
(OG)  and  the  NRC  staff  developed 
standard  TS.  For  Callaway  Plant,  Unit  1, 


the  hnproved  Standard  Technical 
Specifications  (ISTS)  are  in  NUREG- 
1431.  This  document  formed  part  of  the 
basis  for  the  Callaway  Plant,  Unit  1 
Improved  Technical  Specifications  (ITS) 
conversion.  The  NRC  Committee  to 
Review  Generic  Requirements  (CRGR) 
reviewed  the  ISTS,  made  note  of  its 
safety  merits,  and  indicated  its  support 
of  the  conversion  by  operating  plants  to 
the  ISTS. 

Description  of  the  Proposed  Change 

The  proposed  changes  to  the  CTS  are 
based  on  NUREG-1431  and  on  guidance 
provided  by  the  Commission  in  its  Final 
Policy  Statement.  The  objective  of  the 
changes  is  to  completely  rewrite, 
reformat,  and  streamline  the  CTS  (i.e..  to 
convert  the  CTS  to  the  ITS).  Emphasis 
is  placed  on  human  factors  principles  to 
improve  clarity  and  understanding  of 
the  TS.  The  Bases  section  of  the  ITS  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  CTS  were  also  used  as  the  basis  for 
the  development  of  the  Callaway  Plant, 
Unit  1  ITS.  Plant-specific  issues  (e.g., 
luiique  design  features,  requirements, 
and  operating  practices)  were  discussed 
with  the  licensee,  and  generic  matters 
with  Westinghouse  and  other  OGs. 

This  conversion  is  a  joint  effort  in 
concert  with  three  other  utilities:  Pacific 
Gas  &  Electric  Company  for  Diablo 
Canyon  Power  Plant,  Units  1  and  2 
(Docket  Nos.  50-275  and  50-323);  TU  * 
Electric  for  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2  (Docket 
Nos.  50-445  and  50-^46);  and  Wolf 
Creek  Nuclear  Operating  Corporation  for 
Wolf  Creek  Generating  Station  (Docket 
No.  50-482).  It  was  a  goal  of  the  four 
utilities  to  make  the  ITS  for  all  the 
plants  as  similar  as  possible.  This  joint 
effort  includes  a  conunon  methodology 
for  the  licensees  in  marking-up  the  CTS 
and  NUREG-1431  specifications,  and 
the  NUREG-1431  Bases,  that  has  been 
accepted  by  the  staff. 

This  common  methodology  is 
discussed  at  the  end  of  Enclosure  2, 
"Mark-Up  of  Current  TS;"  Enclosive  5a. 
"Mark-Up  of  NUREG-1431 
Specifications;"  and  Enclosure  5b. 
"Mark-Up  of  NUREG-1431  Bases."  for 
each  of  the  14  separate  ITS  sections  that 
were  submitted  with  the  licensee's 
application.  Each  of  the  14  ITS  sections 
also  includes  the  following  enclosiu^s: 

•  Enclosure  1.  "Cross-Reference 
Table,"  provides  the  cross-reference 
table  connecting  each  CTS  specification 
(i.e.,  limiting  condition  for  operation, 
required  action,  or  siureillance 
requirement)  to  the  associated  ITS 
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specification,  sorted  by  both  CTS  and 
ITS  specifications. 

•  Enclosures  3A  and  3B,  "Description 
of  Changes  to  Current  TS"  and 
"Conversion  Comparison  Table," 
provides  the  description  of  the  changes 
to  the  CTS  section  and  the  comparison 
table  showing  which  plants  (of  the  four 
licensees  in  the  joint  effort)  that  each 
change  applies. 

•  Enclosiue  4,  "No  Significant 
Hazards  Considerations,"  provides  the 
no  significant  hazards  consideration 
(NSHC)  of  10  CFR  50.91  for  the  changes 
to  the  CTS.  A  description  of  the  NSHC 
organization  is  provided,  followed  by 
generic  NSHCs  for  administrative,  more 
restrictive,  relocation,  and  moving-out- 
of-CTS  changes,  and  individual  NSHCs 
for  less  restrictive  changes. 

•  Enclosures  6A  and  6B,  "Differences 
From  NUREG-1431"  and  "Conversion 
Comparison  Table,"  provides  the 
descriptions  of  the  differences  from 
NUREG-1431  specifications  and  the 
comparison  table  showing  which  plants 
(of  the  four  licensees  in  the  joint  effort) 
that  each  diffierence  applies. 

The  common  methodology  includes  the 
convention  that,  if  the  words  in  a  CTS 
specification  are  not  the  same  as  the 
words  in  the  ITS  specification,  but  the 
CTS  words  have  the  same  meaning  or 
have  the  same  requirements  as  the 
words  in  the  ITS  specification,  then  the 
licensees  do  not  have  to  indicate  or 
describe  a  change  to  the  CTS.  In  general, 
only  technical  changes  have  been 
identified;  however,  some  non-technical 
changes  have  also  been  identified.  The 
portion  of  any  specification  which  is 
being  deleted  is  struck  through  (i.e.,  the 
deletion  is  annotated  using  the  strike- 
out feature  of  the  word  processing 
computer  program  or  crossed  out  by 
hand).  Any  text  being  added  to  a 
specification  is  shown  by  shading  the 
text,  placing  a  circle  around  the  new 
text,  or  by  writing  the  text  in  by  hand. 
The  text  being  struck  through  or  added 
is  shown  in  the  marked-up  CTS  and 
ISTS  pages  in  Enclosmes  2  (CTS  pages) 
and  5  (ISTS  and  ISTS  Bases  pages)  for 
each  ITS  section  attachment  to  the 
application.  Another  convention  of  the 
common  methodology  is  that  the 
technical  justifications  for  the  less 
restrictive  changes  are  in  the  NSHCs. 

The  proposed  changes  can  be  grouped 
into  the  following  four  categories: 
relocated  requirements,  administrative 
changes,  less  restrictive  changes 
involving  deletion  of  requirements,  and 
more  restrictive  changes.  These 
categories  are  as  follows: 

1.  Relocated  requirements  (i.e.,  the 
licensee's  "LG"  or  "R"  changes)  are 
items  which  are  in  the  CTS  but  do  not 


meet  the  criteria  set  forth  in  the  Final 
Policy  Statement.  The  Final  Policy 
Statement  establishes  a  specific  set  of 
objective  criteria  for  determining  which 
regulatory  requirements  and  operating 
restrictions  should  be  included  in  the 
TS.  Relocation  of  requirements  to 
documents  with  an  established  control 
program,  controlled  by  the  regiilations 
or  the  TS,  allows  the  TS  to  be  reserved 
only  for  those  conditions  or  limitations 
upon  reactor  operation  which  are 
necessary  to  obviate  the  possibility  of  an 
abnormal  situation  or  event  giving  rise 
to  an  immediate  threat  to  the  public 
health  and  safety,  thereby  focusing  the 
scope  of  the  TS.  In  general,  the 
proposed  relocation  of  items  from  the 
CTS  to  the  Final  Safety  Analysis  Report 
(FSAR),  appropriate  plant-specific 
programs,  station  procedures,  or  ITS 
Bases  follows  the  guidance  of  NUREG- 
1431.  Once  these  items  have  been 
relocated  to  other  licensee-controlled 
dociunents,  the  licensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRC-approved  control 
mechanisms,  which  provide  appropriate 
procedural  means  to  control  changes  by 
the  licensee. 

2.  Administrative  changes  (i.e.,  the 
licensee's  "A"  changes)  involve  the 
reformatting  and  rewording  of 
requirements,  consistent  with  the  style 
of  the  ISTS  in  NUREG-1431,  to  make 
the  TS  more  readily  imderstandable  to 
station  operators  and  other  users.  These 
changes  are  purely  editorial  in  nature, 
or  involve  the  movement  or  reformatting 
of  requirements  without  affecting  the 
technical  content.  Application  of  a 
standardized  format  and  style  will  also 
help  ensure  consistency  is  achieved 
among  specifications  in  the  TS.  During 
this  reformatting  and  rewording  process, 
no  technical  changes  (either  actual  or 
interpretational)  to  the  TS  will  be  made 
unless  they  are  identified  and  justified. 

3.  Less  restrictive  changes  and  the 
deletion  of  requirements  involves 
portions  of  the  CTS  (i.e.,  the  licensee's 
"LS"  and  "TR"  changes)  which  (1) 
provide  information  that  is  descriptive 
in  natme  regarding  the  equipment, 
systems,  actions,  or  surveillances,  (2) 
provide  little  or  no  safety  benefit,  and 
(3)  place  an  mmecessary  burden  on  the 
licensee.  This  information  is  proposed 
to  be  deleted  from  the  CTS  and,  in  some 
instances,  moved  to  the  proposed  Bases, 
FSAR,  or  procedures.  The  removal  of 
descriptive  information  to  the  Bases  of 
the  TS,  FSAR,  or  procedures  is 
permissible  because  these  dociunents 
will  be  controlled  through  a  process  that 
utilizes  10  CFR  50.59  and  other  NRC- 
approved  control  mechanisms.  The 
relaxation  of  requirements  were  the 
result  of  generic  NRC  actions  or  other 


analyses.  They  will  be  justified  on  a 
case-by-case  basis  for  the  Callaway 
Plant,  Unit  1  and  described  in  the  safety 
evaluation  to  be  issued  with  the  license 
amendment. 

4.  More  restrictive  requirements  (i.e., 
the  licensee's  "M"  changes)  are 
proposed  to  be  implemented  in  some 
areas  to  impose  more  stringent 
requirements  than  are  in  the  CTS.  In 
some  cases,  these  more  restrictive 
requirements  are  being  imposed  to  be 
consistent  with  the  ISTS.  Such  changes 
have-been  made  after  ensiuing  the 
previously  evaluated  safety  analysis  for 
the  Callaway  Plant,  Unit  1  Wcis  not 
affected.  Also,  other  more  restrictive 
technical  changes  have  been  made  to 
achieve  consistency,  correct 
discrepancies,  and  remove  ambiguities 
from  the  TS.  Examples  of  more 
restrictive  requirements  include:  placing 
a  Limiting  Condition  for  Operation 
(LCO)  on  station  equipment,  which  is 
not  required  by  the  CTS  to  be  operable; 
more  restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

There  are  twenty-four  other  proposed 
changes  to  the  CTS  that  are  included  in 
the  proposed  amendment  to  convert  the 
CTS  to  the  ITS.  These  are  beyond  scope 
issues  (BSIs)  in  that  they  are  changes  to 
both  the  CTS  and  the  ISTS.  For  the  ° 
Callaway  Plant,  Unit  1,  these  are  the 
following: 

1.  Change  2-06-M  (CTS  Section 
3/4.2).  The  proposed  change  to  CTS 
Surveillance  Requirement  (SR)  4.2.2.2.d 
would  add  a  frequency  of  once  within 
24  hours  for  verifying  the  axial  heat  flux 
hot  chaimel  factor  is  within  limits  after 
achieving  equilibrium  conditions. 

2.  Change  1-54-LS-37  (CTS  Section 
3/4.3).  The  proposed  change  would 
revise  Action  5.b  of  CTS  Table  3.3-1  to 
increase  the  verification  interval  for 
unborated  water  soince  isolation  valve 
position  from  14  days  to  31  days. 

3.  Change  1-15-M  (CTS  Section 
3/4.4).  The  proposed  change  would 
revise  steam  generator  (SG)  level 
requirements  from  10%  wide  range  to 
4%  narrow  range  in  CTS  SRs  4.4.1.2.2 
and  4.4.1.3.2  for  Modes  3  and  4,  and 
from  10%  wide  range  to  66%  wide 
range  for  Mode  5,  to  ensine  SG  tubes  are 
covered  and  provide  an  adequate  heat 
sink. 

4.  Change  9-17-LS-24  (CTS  Section 
3/4.4).  The  proposed  change  would 
revise  the  applicability  note  to  CTS 
Limiting  Condition  for  Operation  (LCO) 
3.4.9.3  to  allow  a  longer  time,  up  to  one 
hour,  for  both  centrifugal  charging 
pumps  to  be  capable  of  injecting  into 
the  reactor  coolant  system. 

5.  Change  11-03-M  (CTS  Sectira 
3/4.9).  The  proposed  change  would 
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revise  the  reference  for  the  spent  fuel 
pool  level  from  that  above  top  of  fuel 
stored  in  racks  to  that  above  the  top  of 
racks  in  CTS  LCO  3.9.11. 

6.  Change  3-15-M  (CTS  Section  6.0). 
The  proposed  change  would  add  the 
refueling  boron  concentration  to  the 
Core  Operating  Limits  Report  in  CTS 
6.9.1.9. 

7.  Change  3-1 1-A  (CTS  Section  6.0). 
The  proposed  changes  would  revise 
limits  for  high  radiation  areas  in  CTS 
6.12.1  to  reflect  *he  requirements  of 
revised  10  CFR  Part  20. 

8.  Change  1-34-LS-2  (CTS  Section 
1.0).  The  proposed  change  would  add 
notes  to  CTS  Table  1.2  to  identify  the 
number  of  reactor  vessel  head  closiire 
bolts  required  to  be  fully  tensioned  for 
Modes  4  and  S.  A  Note  is  also  proposed 
to  address  Mode  6  bolt  requirements. 

9.  Change  1-7-LS-3  (CTS  Section 
3/4.3).  The  proposed  change  to  CTS 
Table  3.3-1  would  (1)  extend  the 
completion  time  for  CTS  Action  3.b 
bom  no  time  specified  to  24  hours  for 
channel  restoration  or  changing  the 
power  level  to  either  below  P-6  or 
above  P-10,  (2)  change  the  applicable 
modes  and  delete  CTS  Action  3. a 
because  it  is  now  outside  the  revised 
intermediate  range  neutron  flux  channel 
applicability,  and  (3)  add  a  less 
restrictive  new  action  that  requires 
immediate  suspension  of  operations 
involving  positive  reactivity  additions 
and  a  power  rediiction  below  P-6 
within  two  hours,  but  no  longer  requires 
a  reduction  to  Mode  3. 

10.  Change  1-22-M  (CTS  Section 
3/4.3).  The  proposed  change  would  add 
quarterly  channel  operational  tests 
(COTs)  to  CTS  Table  4.3-1  for  the  power 
range  neutron  flux-low,  intermediate 
range  neutron  flux,  and  source  range 
neutron  flux  trip  fimctions.  The  CTS 
only  require  a  COT  prior  to  startup  for 
these  functions.  New  Note  19  (which  is 
from  the  STS)  would  be  added  to 
require  that  the  new  quarterly  COT  be 
performed  within  12  hours  after 
reducing  power  below  P-10  for  the 
power  range  and  intermediate  range 
(P-10  is  the  dividing  point  marking  the 
applicability  for  these  trip  functions),  if 
not  performed  in  the  previous  92  days. 
New  Note  20  (which  is  from  the  STS), 
would  be  added  to  state  that  the  P-6 
and  P-10  interlocks  are  verified  to  be  in 
their  required  state  during  all  COTs  on 
the  power  range  neutron  flux-low  and 
intermediate  range  neutron  flux  trip 
functions. 

11.  Change  1-46-M  (CTS  Section 
3/4.3).  The  proposed  change  would 
revise  CTS  Table  3.3-1  Action  13  and 
CTS  Table  3.3-3  Action  36  to  require  an 
inoperable  SG  low-low  level  (normal 
containment  environment)  instrument  ' 


channel  be  placed  in  the  tripped 
condition  within  6  hours.  The  option  to 
place  the  associated  environmental 
allowance  monitor  (EAM)  channels  in 
trip  would  be  deleted. 

12.  Change  4-09-LS-36  (CTS  Section 
3/4.4).  The  proposed  change  would 
limit  the  CTS  SR  4.4.4.2  requirement  to 
perform  the  92-day  surveillance  of  the 
pressurizer  power  operated  relief 
(PORV)  block  valves  so  that  it  is  not 
required  to  be  performed  if  the  block 
valve  is  closed  to  meet  CTS  LCO  3.4.4 
Action  a.  A  note  is  also  proposed  to  be 
added  to  action  d  to  state  that  the 
Action  does  not  apply  if  the  block  valve 
is  inoperable  solely  to  satisfy  CTS  LCO 
3.4.4  Action  b  or  c. 

13.  Change  10-20-LS-39  (CTS 
Section  3/4.7).  The  proposed  change 
would  add  an  action  to  CTS  LCO  3.7.6 
for  ventilation  system  pressure  envelope 
degradation  that  allows  24  hours  to 
restore  the  control  room  pressiu^ 
envelope  through  repairs  before 
requiring  the  unit  to  perform  an  orderly 
shutdown.  The  new  action  has  a  longer 
allowed  outage  time  than  LCO  3.0.4 
which  the  CTS  would  require  to  be 
entered  immediately.  The  change  would 
recognize  that  the  ventilation  trains 
associated  with  the  pressure  envelope 
would  still  be  operable. 

14.  Change  2-25-LS-23  (CTS  Section 
3/4.8).  The  proposed  change  would 
allow  substitution  of  a  modified 
performance  discharge  test  for  the 
battery  service  test  in  CTS  SR  4.8.2. I.e. 

15.  Change  1-09-A  (CTS  Section  6.0). 
The  proposed  change  would  replace 
CTS  6.2. 2.e  requirements  concerning 
overtime  with  a  reference  to 
administrative  procedures  for  the 
control  of  worldng  hours. 

16.  Change  1-1 5-A  (CTS  Section  6.0). 
The  proposed  change  would  revise  CTS 
6.2.2.g  to  eliminate  the  title  of  Shift 
Technical  Advisor  (STA).  The 
engineering  expertise  would  be 
maintained  on  shift,  but  not  as  a 
separate  individual,  as  allowed  by  the 
Commission's  Policy  Statement  on 
engineering  expertise. 

17.  Change  2-17-LS-l  (CTS  Section 
6.0).  The  proposed  change  would  add 
an  allowance  to  the  CTS  for  the  reactor 
coolant  pump  flywheel  inspection 
program  to  permit  an  exception  to  the 
examination  requirements  specified  in 
CTS  SR  6.8.5.b  (Regulatory  position 
C.b.4  of  NRC  Regulatory  Guide  1.14, 
"Reactor  Coolant  Pump  Flywheel 
Integrity,"  Revision  1.)  The  exception 
woidd  allow  either  an  ultrasonic 
volumetric  or  sur&ce  examination  as  an 
acceptable  inspection  method. 

18.  Change  2-18-A  (CTS  Section  6.0). 
The  proposed  change  would  revise  the 
CTS  6.8.4.e.7  dose  rate  limits  in  the 


radiological  effluents  controls  program 
to  reflect  10  CFR  Part  20  requirements. 

19.  Change  2-22-A  (CTS  Section  6.0). 
The  proposed  change  would  revise  the 
radiological  effluents  controls  program 
in  CTS  6.8. 3.e  to  add  clarifying 
statements  denoting  that  the  provisions 
of  CTS  4.0.2  and  4.0.3.  which  allow 
extensions  to  surveillance  frequencies, 
are  also  applicable  to  these  program 
activities. 

20.  Change  3-18-LS-5  (CTS  Section 
6.0).  The  CTS  6.9.1.8  requirement  to 
provide  docxunentation  of  all  challenges 
to  the  power  operated  relief  valves 
(PORVs)  and  safety  valves  on  the  reactor 
coolant  system  would  be  deleted.  This 
would  be  based  on  NRC  Generic  Letter 
(GL)  97-02.  "Revised  Contents  in  the 
Monthly  Operating  Report."  which 
reduced  the  requirements  for  submitting 
such  information  to  the  NRC.  The  GL 
'did  not  include  these  valves  for 
information  to  be  submitted. 

21.  Change  9-14-M  (CTS  Section  3/ 
4.4).  The  proposed  change  would  add  a 
new  surveillance  requirement  to  CTS 
LCO  3.4.9.3  on  overpressure  protection 
systems  to  verify  each  accumulator  is 
isolated  when  the  accumulator  pressure 
is  greater  than  or  equal  to  the  maximum 
reactor  coolant  system  (RCS)  pressure 
for  the  existing  RCS  cold  leg 
temperatxire  aUowed  by  the  pressure/ 
temperatiue  limit  curves  provided  in 
the  Pressure  Temperature  Limit  Report. 

22.  Change  14-09-M  (CTS  Section  3/ 
4.7).  The  proposed  change  would  add  a 
new  LCO.  with  actions  and  siuveillance 
requirements  from  the  ITS,  to  the  CTS 
for  the  allowable  fuel  storage  boron 
concentration.  The  new  specification 
would  be  based  on  ITS  3.7.17  with  the 
proposed  minimiun  acceptable  boron 
concentration  for  the  spent  fuel  storage 
pool  being  2165  ppm  boron. 

23.  Change  1-15-A  (CTS  Section  3/ 
4.3).  The  proposed  change  would 
modify  the  applicabifity  of  the  reactor 
trip  on  turbine  trip  function  in  CTS 
Table  3.3-1  by  adding  a  new  footnote  (c) 
stating  that  this  function  would  only  be 
required  to  be  operable  above  the  P-9 
interlock.  This  is  proposed  since  this 
function  is  blocked  below  the  P-9 
interlock.  The  applicability  change 
would'also  be  reflected  in  the  revised 
trip  actuating  device  operational  test 
(TADOT)  requirements  fbi  functional 
unit  #16  in  CTS  Table  4.3-2. 

24.  Change  1-30-M  (CTS  Section  3/ 
4.3).  The  proposed  change  would  add  a 
new  LCO  with  actions  and  SR  from  the 
ITS  for  the  boron  dilution  mitigation 
system.  Additional  restrictions  not  in 
the  CTS  would  be  added  to  address  the 
requirement  that  one  RCS  loop  shall  be 
in  operation  for  Modes  2  (below  P-6).  3, 
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4  and  5.  This  is  not  included  in  the  CTS 
or  ITS  3.3.9. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  conversion 
of  the  CTS  to  the  ITS  for  Callaway  Plant, 
Unit  1,  including  the  beyond  scope 
issues  discussed  above.  Changes  which 
are  administrative  in  nature  have  been 
found  to  have  no  effect  on  the  technical 
content  of  the  TS.  The  increased  clarity 
and  imderstanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operators'  control  of  Callaway  Plant, 
Unit  1  in  normal  and  accident 
conditions. 

Relocation  of  requirements  from  the 
CTS  to  other  licensee-controlled 
documents  does  not  change  the 
requirements  themselves.  Future 
changes  to  these  requirements  may  then 
be  made  by  the  licensee  imder  10  CFR 
50.59  and  other  NRC-approved  control 
mechanisms  which  will  ensure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  consistent  with  the 
guidelines  of  NUREG-1431  and  the 
Commission's-Final  Policy  Statement. 

Changes  involving  more  restrictive 
requirements  have  been  found  to 
enhance  station  safety. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  or  to  place  an  unnecessary 
biirden  on  the  licensee,  their  removal 
from  the  TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  action, 
or  of  agreements  reached  during 
discussions  with  the  OG,  and  found  to 
be  acceptable  for  Callaway  Plant,  Unit  1. 
Generic  relaxations  contained  in 
NUREG-1431  have  been  reviewed  by 
the  NKC  staff  and  found  to  be 
acceptable. 

In  summary,  the  proposed  revisions  to 
the  TS  were  found  to  provide  control  of 
station  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  will  not  change  the  quantity 
or  types  of  any  effluent  that  may  be 
released  offsite,  and  will  not 
significantly  increase  the  occupational 
or  public  radiation  exposure.  Also,  these 
changes  do  not  increase  the  licensed 
power  and  allowable  effluents  for  the 
station.  The  changes  will  not  create  any 
new  or  imreviewed  environmental 
impacts  that  were  not  considered  in  the 


Final  Envirormiental  Statement  related 
to  the  operation  of  Callaway  Plant,  Unit 

I,  NUREG-0813,  dated  January  1982. 
Therefore,  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  only  involves  featiires  located 
entirely  within  the  restricted  area  for  the 
station  defined  in  10  CFR  Part  20  and 
does  not  involve  any  historic  sites.  The 
proposed  action  does  not  affect  non- 
radiological  station  effluents  and  has  no 
other  environmental  impact.  It  does  not 
increase  any  discharge  limit  for  the 
station.  Therefore,  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  licensee's 
application  woidd  result  in  no  change 
in  current  environment  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroimiental 
Statement  for  the  Callaway  Plant,  Unit 
1  dated  January  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  19, 1999,  the  staff  consulted 
with  the  Missouri  State  official, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments  to  offer. 

Finding  of  No  Significant  Impact 

Based  upon  the  enviroimiental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  May  15, 1997,  as 
supplemented  by  (1)  the  letters  in  1998 
dated  Jime  26,  August  4,  August  27, 
September  24,  October  21  (two  letters), 
November  23,  November  25,  December 

II,  and  December  22,  and  (2)  the  letters 
in  1999  dated  February  5,  March  9, 


April  7,  April  21  and  April  30  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Stieet, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  Missouri-Columbia,  Elmer 
Ellis  Library,  Columbia  Missouri, 
65201-5149. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Mel  Gray, 

Project  Manager,  Section  2,  Project 
Directorate  IV  &■  Decommissioning  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  99-13421  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  7S9(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  May  24,  31,  June  7,  and 

June  14, 1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  24 

Thursday,  May  27 

11:30  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  May  31 — Tentative 

There  are  no  meetings  schediiled  for 
the  Week  of  May  31. 

Week  of  June  7— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  7. 

Week  of  June  14 — Tentative 

Monday,  Jime  14 

2:00  p.m.  Briefing  on  10  CFR  Part  70— 
Proposed  Rule  For  Revised 
Requirements  for  Domestic 
Licensing  of  Special  Nuclear 
Material  (PubUc  Meeting)  (Contract: 
Ted  Sherr.  301-415-7218). 

Tuesday,  June  15 

10:30  a.m.  All  Employees  Meeting 

(Public  Meeting)  ("The  Green" 

Plaza  Area). 
1:30  p.m.  All  Employees  Meeting 

(Public  Meeting)  ("The  Green" 

Plaza  Area). 

Wednesday,  June  16 

9:00  a.m.  Briefing  on  Proposed  Export  of 
High  Enriched  Uranium  to  Canada 
(Public  Meeting)  (Contact:  Ron 
Hauber,  301-415-2344). 
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Thursday,  Jxine  17 

9:00  a.m.  Briefing  on  Status  of  Uranium 
Recovery  CPublic  Meeting)  (Contact: 
King  Stablein,  301-415-7238). 

11:00  a.m.  Affirmation  Session  (Public 
Meeting)  (If  needed). 

Friday,  Jime  18 

9:30  a-m.  Briefing  by  Office  of 
International  Programs  (Public 
Meeting)  (Contact:  Karen 
Henderson,  301-415-1771). 

*  The  Schedule  for  Commission  Meetings 
is  Subject  to  Change  on  Short  Notice!  To 
Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  415-1292.  Contact  Person 
for  More  Infonnation:  Bill  Hill  (301)  415- 
1661. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/8mj/ 

schedule.htm 
*        *        *        »        »     . 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 
William  M.  HiU,  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  99-13485  Filed  5-24-99;  10:50  am] 

nUING  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 

Mailers'  Presentation 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  presentation. 


SUMMARY:  Postal  consultants  will  . 
address  the  Commission  on  issures 
affecting  mailers.  Their  presentation 
will  discuss  the  impact  of  decisions  on 
mailers. 

DATES:  May  27, 1999. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street,  NW,  Washington,  DC 
20268-0001,  (202)  789-6820. 


SUPPLEMENTARY  INFORMATION:  WIT 
Postal  Logistics  (Plainfield,  IL)  will 
present  their  prespective  on  mailing 
issues,  especially  those  related  to 
publishing.  The  presentation  will  be 
held  on  Commission  premises  at  1333  H 
Street  NW,  Wshington,  DC  20268-0001, 
at  10:30  a.m.  on  May  27, 1999. 

Dated:  May  20. 1999. 
Cyril  J.  Pittack, 
Acting  Secretary. 
[FR  Doc.  9^-13340  Filed  5-25-99;  8:45  am] 

BNJJNG  CODE  7710-FW-H 


RAILROAD  RETIREMENT  BOARD 

Proposed  CoUeetion;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  bimien  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  released  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection: 

Medical  Reports:  OMB  3220-0038. 

Under  sections  2(a)(l)(iv),  2(a)(2)  and 
2(a)(3)  of  the  Railroad  Retirement  Act 
(RRA),  annuities  are  payable  to  qualified 
railroad  employees  whose  physical  or 
mental  condition  is  such  they  are 
unable  to  (1)  work  in  their  regular 
occupation  (occupational  disability);  or 
(2)  work  at  all  (permanent  total 
disability).  The  requirements  for 
establishment  of  disability  and  proof  of 
continuance  of  disability  are  prescribed 
in  20  CFR  220. 

Under  sections  2(c)  and  2(d)  of  the 
RRA,  annuities  are  also  payable  to 
qualified  spouses,  widow(ers)  who  have 
in  their  care  a  qualified  child  who  is 
under  a  disability  which  began  before 
age  22;  widow(ers)  age  50-59  who  are 
under  a  disability;  and  remarried 
widows  and  surviving  divorced  wives 
who  would  also  be  entided  under 


section  202(e)  and  202(f)  of  the  Social 
Security  Act.  For  entitlement  imder 
section  2(c),  2(d)(i),  and  2(d)(iii)  of  the 
RRA,  an  individual  is  disabled  if  he/she 
is  unable  to  engage  in  any  regular 
employment.  For  entitlement  under 
section  2(d)(v)  of  the  RRA,  the 
individual  must  have  an  impairment 
which  is  so  severe  that,  in  accordance 
with  the  regulations  of  the  Social 
Security  Administration,  any  gainful 
activity  would  be  precluded.  The 
Railroad  Retirement  Board  (RRB)  also 
determines  entidement  to  a  period  of 
disability  or  early  Medicare  entitlement 
for  qualified  claimants. 

To  enable  the  RRB  to  determine  the 
eUgibility  of  an  applicant  or  aimuitant 
for  disability  benefits  under  the  RRA, 
the  RRB  requests  supportive  medical 
evidence  bom.  railroad  employers, 
personal  physicians,  private  hospitals 
and  state  agencies.  The  RRB  ctirrently 
utilizes  Forms  G-3EMP,  G-250,  G-250a, 
G-260,  GL-12,  RL-llb  and  RL-lld  to 
obtain  the  necessary  medical  evidence. 
Completion  is  voluntary.  One  response 
is  requested  to  each  respondent 

Estimate  of  Respondent  Burden 


Form  No. 

Annual 

re- 
sponses 

Time 
(min) 

Burden 
(hrs.) 

G-3EMP  ... 

G-250  

G-250a  

G-260 

RL-llb  

RL-lld  

600 
12,000 
12,000 

100 
5,000 

250 

10 
37 
20 
25 
10 
10 

100 

7.4000 

4,000 

42 

833 

42 

Total  ... 

29,950 

12417 

The  RRB  proposes  to  delete  Form  GL- 
12  from  the  collection  as  it  is  no  longer 
required.  Minor  non-burden  impacting 
editorial  changes  are  being  proposed  to 
the  remaining  forms  in  the  collection. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa,  ^ 
Clearance  Officer. 

[FR  Doc.  99-13406  Filed  5-25-«9;.8:45  am] 
BajJNG  CODE  7a06-01-M 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Revtow 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  PToposal(s): 

(1)  Collection  title:  Aged  Monitoring 
Questionnaire. 

(2)  Formis)  submitted:  G-19c. 

(3)  OMB  Number:  3220-0178. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1999. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  3,000. 

(8)  Total  annual  responses:  3,000. 

(9)  Total  armual  reporting  hours:  300. 

(10)  Collection  description:  The 
collection  obtains  information  about 
aged  annuitants  between  75  and  104 
years  of  age.  These  annuitants  may  no 
longer  be  competent  or  their  death  may 
not  have  been  reported.  Under  the 
Railroad  Retirement  Act,  the  Railroad 
Retirement  Board  may  pay  benefits  to 
someone  other  than  the  annuitant  if  it 
is  in  the  annuitant's  interest.  The  RRB 
must  terminate  benefits  to  a  deceased 
annuitant. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois.  60611-2092 
and  the  OMB  reviewer,  Laurie  Schack 
(202-395-7316),  Office  of  Management 
and  Budget,  Room  10230,  New 
Executive  Office  Building,  Washington, 
B.C.  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  99-13405  Filed  5-25-99;  8:45  am] 

HLUNO  CODE  7906-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1419;  File  No.  SR-DTC- 

99-09] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Ciiange  Relating  To 
Fees  and  Charges 

May  18, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  1, 1999  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nUe 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises  the 
fees  associated  with  DTC's  fee  schedule 
for  DTC's  transfer  agent  drop  service 
("TAD  service"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  DTC  has  prepared 
sunmiaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC's  TAD  service  provides  transfer 
agents  located  outside  of  New  York  City 
with  a  central  location  within 
Manhattan  for  the  receipt  of  securities 
from  banks,  broker-dealers,  depositories, 
and  shareholders.^  The  proposed  rule 
change  increases  the  monthly  service 


>  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'  For  a  more  detailed  description  of  the  TAD 
service,  refer  to  Securities  Exchange  Act  Relase  No. 
37562  (August  13,  1996),  61  FR  43283  IFile  No.  SR- 
DTC-96-09]  (order  approving  proposed  rule 
change). 


fee  for  DTC's  TAD  service  from  $500  to 
$1000  effective  May  3, 1999.  DTC 
continually  strives  to  align  its  service 
fees  with  estimated  service  costs,  and 
this  revision  is  a  part  of  that  effort. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
1 7A(b)(3){D)  of  the  Act "  and  the  rules 
and  regulations  thereunder  because  it 
will  more  equitably  allocate  fees  among 
DTC's  participants  and  the  other  parties 
that  use  DTC's  TAD  service. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competitioh  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  s6licited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A}(ii)  of  the  Act^  and  pursuant 
to  Rule  19b-4(f)(2)6  promulgated 
thereunder  because  the  proposal 
changes  a  due,  fee,  or  other  charge 
imposed  by  DTC.  At  any  time  within 
si;rty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necesary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


« 15  U.S.C.  78q-l(b)(3)(D). 
5  15U.S.C.  78s(b)(3)(A)(ii). 
»17CFR240.19b-4(f)(2). 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-09  and 
should  be  submitted  by  June  16, 1999. 

For  the  Commission  by  the  Divivision  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-13301  Filed  5-25-99;  8:45  am) 


BILUNG  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41418;  File  No.  SR-OTC- 
99-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Rling  and  immediate  Effectiveness  of 
a  Proposed  Rule  Change  Regarding 
Revisions  to  MBS  Division  Rules 

May  18, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
March  15, 1999  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frt}m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises  the 
rules  of  DTC's  MBS  Division  to  comply 
with  the  current  financial  reporting 
practices  of  existing  MBS  Division 
participants  and  potential  applicants. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discitssed  any 
comments  it  received  on  the  proposed 


nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  the  rules  of  the  MBS 
Division  consistent  with  ciirrent 
practice  in  the  areas  of  financial 
reporting  of  existing  MBS  participants 
and  potential  applicants. 

The  rule  change  revises  Sections  7(b) 
and  8(b)  of  Article  IV,  Rule  1,  to  clarify 
that  the  quarterly  financial  reports 
required  by  appropriate  federal  or  state 
regulators,  such  as  call  reports  for  banks 
and  FOCUS  reports  for  broker-dealers, 
can  be  used  to  satisfy  the  requirement 
in  Sections  7(b)  and  8(b)  for  the 
submission  of  "unaudited  Financial 
Statements". 

The  rule  change  also  revises  Section 
7(c)  of  Article  IV,  Rule  1.  to  eliminate 
the  requirement  that  the  chief  executive 
officer  or  chief  financial  officer  of  a 
potential  applicant  submit  a  certificate 
stating  that  no  material  adverse  changes 
have  occurred  in  the  applicant's 
financial  condition  since  the  applicant 
submitted  the  financial  statement 
required  by  other  provisions  in  MBS 
Division  rules.  The  MBS  Division 
believes  this  requirement  is  unnecessary 
in  light  of  DTC's  access  to  other  sources 
of  information  concerning  MBS  Division 
applicants. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
1 7A(b)(3)(A)  of  the  Act  3  and  the  rules 
and  regidations  thereimder  because,  in 
accordance  with  the  Commission's 
recommendations,  the  proposal 
conforms  DTC's  rules  to  current 
financial  reporting  practices  and  MBS 
division  rules  to  DTC's  rules  generally.* 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act 


'  17  CFR  200.3(>-3(a)(12). 
» 15  U.S.C  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

M5  U.S.C.  78q-lOj)(3)(A). 

*  DTC's  rules  affecting  non-MBS  Division 
[larticipants  have  no  similar  requirements. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited,  and  no 
written  comments  have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  ^  and  pursuant 
to  Rule  19b-4(f)(l)  6  promulgated 
thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  vnthin  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC. 

All  submissions  shoidd  refer  to  File 
No.  SR-DTC-99-04  and  should  be 
submitted  by  Jime  16, 1999. 


» 15  U.S.C.  78s(b)(3)(A)(i). 
•17CFR240:i9b-»(f)(l). 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Nfargarat  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-13356  Filed  5-25-99;  8:45  am] 
BIUM6  COOe  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  34-41427;  RIe  No.  SR-MCC-99- 
01] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Riing  of  a  Proposed  Rule  Change 
Regarding  Sponsored  Account  Fund 
Contributions 

May  19. 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
February  26, 1999,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Conmiission")  the  proposed  rule 
change  (File  No.  SR-MCC-99-01)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
increase  the  minimum  contribution  that 
sponsored  participants  are  required  to 
make  to  MCC's  sponsored  account  fund. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

MCQ  sponsors  accounts  ("sponsored 
accounts")  for  certain  eligible- Chicago 
Stock  Exchange  specialists,  floor 
brokers,  and  market  makers  ("sponsored 
participants")  to  provide  them  with 
access  to  the  clearance,  settlement,  and 
depository  services  of  a  quaUfied 
clearing  agency.  ^  To  cover  any  losses 
that  MCC  may  incur  from  operating  the 
sponsored  accoimts,  MCC  requires 
sponsored  participants  to  contribute  to 
a  sponsored  account  fund.  A  sponsored 
participant's  required  contribution  to 
the  sponsored  account  fund  currently  is 
the  greater  of  $15,000  ("minimum 
contribution")  or  110%  of  the  amoimt 
calculated  pursuant  to  the  formula  of 
NSCC  and  DTC  ("alternative 
contribution")  ^ 

According  to  MCC,  both  NSCC  and 
DTC  require  a  minimum  deposit  of 
$10,000.5  Therefore,  the  current 
minimum  amoimt  a  sponsored 
participant  must  contribute  to  the 
sponsored  accotmt  fund  is  $22,000, 
which  is  based  on  the  alternative 
contribution  formula. 

Under  the  proposed  rule  change,  the 
minimimi  contribution  will  increase 
fi-om  $15,000  to  $150,000.  As  a  result, 
the  new  required  contribution  will  be 
$150,000,  which  will  be  based  on  the 
minimum  contribution  amoimt.  MCC 
believes  the  increase  is  necessary  due  to 
an  increased  volume  of  transactions 
cleared  through  the  sponsored  accounts 
and  increased  market  volatility. 

The  increase  will  be  phased-in  over  a 
twelve-month  period.  To  announce  the 
actual  phase-in  dates,  MCC  will  issue  an 
administrative  bulletin  no  later  than 
thirty  days  after  the  Commission's  order 
approving  the  proposal.  The  first  phase- 
in  date  will  be  no  more  than  60  days 
from  the  date  the  bulletin  is  published 
and  will  increase  the  minimum 
contribution  to  $50,000.  The  second  and 
third  phase-in  dates  will  be  six  months 
and  twelve  months  from  the  initial 
phase-in  date  and  will  increase  the 
minimum  contribution  to  $100,000  and 
$150,000,  respectively. 

MCC  believes  the  proposed  rule 
change  is  consistent  with  Section 


'17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MCC. 


^  MCC  uses  the  services  of  two  qualified  clearing 
agencies  on  behalf  of  its  sponsored  participants; 
National  Securities  Clearing  Corporation  ("NSCC") 
and  The  Depository  Trust  Company  ("DTC"). 

*  The  formula  for  the  alternative  contribution  is 
based  on  the  participant's  use  of  MCC's  services  or 
those  of  a  qualified  clearing  agency.  The  proposed 
rule  change  does  not  affect  the  alternative 
contribution  calculation. 

5  See  Letter  from  Paul  B.  O'Kelly,  Executive  Vice 
President,  Market  Regulation  and  Legal,  Chicago 
Stock  Exchange  (March  19, 1999). 


17A(b)(3)F)  e  of  the  Act  and  the  rules 
and  regulations  thereunder  because  it 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  because  it  will  assure 
the  safeguarding  of  the  securities  and 
funds  in  MCC's  custody  or  control  or  for 
which  MCC  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MCC  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MCC  consents,  the 
Commission  vnll: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Coimnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  fix  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposeirule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Comifiission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  D.C.  20549.  Copies  of  such 


»15  U.S.C.  78q-l(b)(3)(F). 


filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-99-01  and 
should  be  submitted  by  June  16, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-13302  Filed  5-25-99;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41422;  File  No.  SR- 
OCC-99-06] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Purchase  of  OCC  Stock 
by  Participant  Exchanges  and  the 
Rights  of  Participant  Exchanges  on 
Liquidation  of  OCC 

May  18, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
March  15, 1999,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change,  OCC 
will  update  the  provisions  of  its 
Certificate  of  Incorporation,  By-Laws, 
and  Stockholders  Agreement  relating  to 
the  purchase  of  OCC  stock  by 
participant  exchanges  and  the  rights  of 
those  exchanges  in  the  event  of  OCC's 
liquidation. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


Federal  Register /Vol.  64,  No.  101  /  Wednesday,  May  26,  1999 /Notices 


28543 


in  Item  IV  below.  OCC  has  prepared 
smnmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  rule  change  would  make  two 
substantive  changes.  First,  it  would 
increase  the  maximum  purchase  price 
for  OCC  stock  from  $333,333  to 
$1,000,000  per  exchange.  Second,  upon 
liquidation  of  OCC  it  would  effectively 
limit  distributions  to  exchanges  that 
first  became  stockholders  after 
December  31, 1998,  to  the  amounts  that 
such  exchanges  paid  for  their  stock  plus 
a  pro  rata  share  of  any  increase  in  OCC's 
retained  earnings  after  December  31, 
1998. 

Increase  in  Maximum  Purchase  Price 
Article  VII,  Section  2  of  OCC's  By- 
Laws  provides  that  an  options  exchange 
that  wishes  to  become  a  participant  in 
OCC  must  purchase  5,000  shares  of 
Class  A  Common  Stock  and  5,000  shares 
of  Class  B  Conunon  Stock  of  OCC.^ 
Currently,  the  price  is  an  amount  equal  ■ 
to  book  value  as  of  the  close  of  the 
preceding  month  but  not  less  than 
$250,000  nor  more  than  $333,333.  As  of 
December  31, 1998,  the  book  value  of 
10,000  shares  of  OCC  stock  was 
$6,365,100  per  share  so  the  effective 
purchase  price  is  the  maximum  price  of 
$333,333. 

The  $333,333  maximum  dates  from 
1975,  when  OCC  (then  named  Chicago 
Board  Options  Exchange  Clearing 
Corporation)  became  the  common 
clearing  facility  for  listed  options.  It  has 
not  been  reconsidered  since  that  time, 
hi  view  of  the  length  of  time  that  has 
elapsed  since  the  present  maximum  was 
fixed  and  the  prospect  that  new  options 
markets  may  seek  to  become  participant 
exchanges  of  OCC,*  OCC  engaged 
Deloitte  &  Touche,  LLP  ("Deloitte")  to 
recommend  a  fair  price  for  participation 
in  OCC. 

Using  a  variety  of  valuation 
methodologies  and  substantially 
discounting  book  value  to  reflect  lack  of 
control  and  lack  of  marketability, 
Deloitte  arrived  at  an  indicated  value  of 


'  17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 

'  The  holders  of  Class  A  Common  Stock  elect 
OCC's  member  directors.  The  holders  of  Class  B 
Common  Stock  voting  together  as  a  class  elect 
OCC's  public  and  management  directors.  Each 
exchange  holds  a  separate  series  of  Class  B 
Common  Stock  entitling  it  to  elect  one  exchange 
director. 

■*  Cf.  "Fledgling  Electronic  Options  Exchange 
Files  with  SEC  for  Registration  as  National  Bourse," 
The  Wall  Street  Journal,  Feb.  3.  1999,  at  C  11. 


$1,080,000  for  a  20%  interest  in  OCC. 
The  proposed  rule  change  would 
increase  the  maximum  price  for  an 
interest  in  OCC  to  $1,000,000,  which 
approximates  the  amount  recommended 
by  Deloitte. 

The  $1,000,000  amount  also 
approximates  the  value  in  1999  dollars 
of  $333,333  in  1975.s  The  present 
participant  exchanges  acquired  their 
stock  in  OCC  between  1973  and  1976. 
Increasing  the  maximum  price  to 
$1,000,000  would  tend  to  equalize  the 
investment  required  of  new  exchanges 
with  the  investments  made  by  OCC's 
present  participant  exchanges  in  the 
mid-1970's,  expressed  in  1999  dollars. 

OCC's  present  rules  specify  a 
minimum  purchase  price  of  $250,000  if 
the  book  value  of  a  proportionate 
interest  in  OCC  would  be  less  than  that 
amount.  Because  the  book  value  of  a 
proportionate  interest  in  OCC  greatly 
exceeds  $250,000  and  is  likely  to 
continue  to  do  so,  the  proposed  rule 
change  would  eUminate  the  minimum 
price  as  unnecessary. 

Change  in  Liquidation  Rights 

Under  OCC's  present  charter,  if  OCC 
were  to  liquidate,  the  holders  of  Class  A 
Common  Stock  would  be  entitled  to 
receive  the  par  value  of  their  shares  and 
the  balance  of  OCC  net  assets  would  be 
distributed  to  the  holders  of  Class  B 
Common  Stock.  Because  the  purchase 
price  of  Class  B  Common  Stock  is 
capped  at  a  level  substantially  below 
book  value,  the  current  liquidation 
scheme  would  provide  a  potential 
windfall  to  new  stockholders.  If  a  new 
exchange  purchased  stock  either  for  the 
present  maximum  of  $33.33  per  share  or 
the  proposed  maximum  of  $100.00  per 
share  and  if  OCC  then  liquidated,  each 
holder  of  Class  B  Common  Stock, 
including  the  new  exchange,  wotild  be 
entitled  to  receive  more  than  $500.00 
per  share  on  liquidation.  OCC  has  no 
intention  of  liquidating.  Nevertheless, 
the  outcome  if  OCC  did  liquidate  woiild 
be  unfair  to  those  exchanges  that  were 
stockholders  while  OCC  was 
accumulating  its  present  stockholders' 
equity. 

The  proposed  rule  change  would 
address  this  potential  inequity  by 
establishing  a  new  scheme  for 
distribution  of  OCC's  net  assets  on 
liquidation.  Under  the  new  scheme, 
holders  of  Class  A  Common  Stock  and 
Class  B  Common  Stock  would  first  be 
paid  the  par  value  of  their  shares 
($10.00  per  share).  Next,  each  holder  of 


'  Based  on  the  All  Urban  Consumer  CPI,  $333, ?33 
on  January  1,  1975,  would  amount  to  $1,009,932  in 
1999.  Using  the  General  Consumer  Price  Index. 
$333,333  on  January  1, 1975,  would  amount  to 
$1,056,518  in  1999. 


28544 


Federal  Register /Vol.  64,  No.  101  /  Wednesday,  May  26,  1999 /Notices 


Class  B  Common  Stock  would  receive  a 
distribution  of  $1,000,000,  allowing  it  to 
recover  the  value  of  its  investment  in 
1998  dollars.  Next,  an  amoimt  equal  to 
OCC's  stockholders'  equity  at  December 
31.  1998,  minus  the  distributions 
described  in  the  two  preceding 
sentences  would  be  distributed  to  those 
exchanges  that  acquired  their  Class  B 
Common  Stock  before  December  31, 
1998.  Finally,  any  excess  assets  [i.e., 
post-1998  retained  earnings)  would  be 
distributed  equally  to  all  holders  of 
Class  B  Common  Stock.  The  effect 
would  be  to  allow  each  exchange  to 
recover  its  investment  but  to  reserve 
OCC's  present  retained  earnings  for 
those  exchanges  that  were  stockholders 
during  the  period  when  the  earnings 
were  being  accumulated. 

Technical  and  Conforming  Changes 

The  last  sentence  of  Article  VII, 
Section  2  of  the  By-Laws  would  be 
revised  to  eliminate  a  circularity.  That 
provision  currently  states  that  if  OCC 
fails  or  is  unable  to  piuchase  a 
stockholder's  shares  when  required 
under  the  Stockholders  Agreement,  the 
stockholders  may  sell  its  shares  "to  a 
person  who  is  qualified  under  Section  1 
of  this  Article  VII  for  participation  in 
[OCC]  as  an  'Exchange'  and  who  is  not 
then  a  stockholder  of  the  Corporation." 
However,  Section  1  of  Article  VII 
provides  that  in  order  to  be  qualified  for 
participation  in  OCC  as  an  Exchange,  a 
securities  exchange  or  securities 
association  must  already  have 
purchased  stock  in  OCC.  The  proposed 
rule  change  would  eliminate  the 
circularity  by  allowing  the  stockholders 
to  sell  its  shares  to  any  national 
securities  exchange  or  national 
securities  association  that  had  eff^ective 
rules  for  the  trading  of  options. 
Conforming  changes  would  be  made  in 
the  Stockholders  Agreement. 

Article  VII,  Section  3  would  be 
amended  to  reflect  previous  rule 
changes  providing  for  public  directors. 
It  would  also  be  amended  to  eliminate 
an  obsolete  requirement  that  the 
stockholders  renew  their  voting 
agreement  every  ten  years. 

Article  VII,  Section  4  would  be 
amended  to  reflect  the  fact  that  the 
Participant  Exchange  Agreement 
between  OCC  and  its  participant 
exchanges  now  includes  provisions 
relating  to  Rule  9b-l  options  disclosiue 
documents. 

Section  10(a)  of  the  Stockholders 
Agreement  would  be  amended  to 
eliminate  obsolete  material  and  to 
increase,  proportionately  with  the 
proposed  increase  in  the  purchase  price 
of  OCC  stock,  the  dollar  discounts  that 
would  apply  if  OCC  found  it  necessary 


to  repurchase  a  participant  exchange's 
stock  within  six  years  of  the  date  when 
the  stock  was  acquired.  Section  12  of 
the  Stockholders  Agreement,  which  is 
obsolete,  would  be  deleted  in  its 
entirety. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  With  Section  17A  of 
the  Act  6  and  the  rules  and  regulations 
thereunder  because  it  provides  for  a  fair 
valuation  of  OCC's  stock  on  its 
acquisition  and  liquidation. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comjnents  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Conunission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions    , 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-06  and 
should  be  submitted  by  June  16, 1999. 

For  the  Commission  by  the  Division  of 
Msirket  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-13303  Filed  5-25-99;  8:45  am) 
BIUJNG  CODE  M10-«1-M 


DEPARTMENT  OF  STATE 
[Notice  3066] 

Office  Of  the  Deputy  Assistant 
Secretary  for  Energy,  Sanctions,  and 
Commodities;  Receipt  of  Application 
for  a  Permit  for  Pipeline  Facilities  To 
Be  Constructed  and  Maintained  on  the 
Borders  of  the  United  States 

agency:  Department  of  State. 
SUMMARY:  This  is  a  correction  to  Federal 
Register  Public  Notice  3049  of  May  4, 
1999  (published  at  64  FR  24689,  May  7, 
1999).  The  Department  of  State  has 
received  an  application  from  the  Penn 
Octane  Corporation  requesting  a  permit, 
pursuant  to  Executive  Order  11423  of 
August  16, 1968,  as  amended  by 
Executive  Order  12847  of  May  17, 1993, 
authorizing  Penn  Octane  Corporation,  in 
a  joint  ventiire  with  Cowboy  Pipeline 
Services  Company  International,  to 
construct,  connect,  operate  and 
maintain  two  pipelines  originating  in 
the  Port  of  Brownsville  District,  Texas 
and  crossing  the  International  Boundary 
(Rio  Grande  River)  between  Cameron 
County,  Texas  and  the  State  of 
Tamaulipas,  Mexico.  The  pipelines  to 
be  constructed  would  be  used  to 
transport  liquid  petroleum  gas  (LPG) 
and  refined  petroleum  products  (diesel/ 
gasoline)  from  the  United  States  to 
Mexico.  Penn  Octane  Corporation  is  a 
publicly  held  company  headquartered 
in  Los  Angeles  California.  The  proposed 
pipelines  will  connect  a  currently 
existing  pipeline  in  Cameron  County, 
Texas  with  a  proposed  storage  and 
distribution  terminal  in  Tamaulipas, 
Mexico  which  will  be  constructed  and 
operated  by  Penn  Octane  of  Mexico. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  June  20, 
1999. 


B15  U.S.C.  78q-l. 


M7  CFR  200.30-3(a)(12). 


FOR  FURTHER  INFORMATION  CONTACT:  Matt 
McManus,  Division  Chief,  Energy 
Producing  Countries,  Department  of 
State,  Washington,  D.C.  20520.  (202) 
647-3423. 

Dated:  May  19, 1999. 
Matthew  McManus, 

Division  Chief. 

[FR  Doc.  99-13214  Filed  5-25-99;  8:45  am) 

BIUING  CODE  4710-07-P 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doclwt  No.  301-119] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Practices  of  the  Government  of 
Canada  and  of  the  Province  of  Ontario 
Regarding  Measures  Affecting  Tourism 
and  Sport  Hshing 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
investigation;  request  for  written 
comments. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
mvestigation  imder  section  302(a)  of  the 
Trade  Act  of  1974,  as  amended  (the 
Trade  Act)  (19  U.S.C.  2412(a)),  with 
respect  to  certain  acts,  policies  and 
practices  of  the  Government  of  Canada 
and  of  the  Province  of  Ontario  that  may 
discriminate  against  U.S.  providers  of 
tourism  services.  USTR  invites  written 
comments  from  the  public  on  the 
matters  being  investigated  and  the 
determinations  to  be  made  under 
section  304  of  the  Trade  Act. 
DATES:  This  investigation  was  initiated 
on  April  29,  1999.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  June  25, 1999. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ryckman,  Director  for  Canadian 
Affairs,  (202)  395-3412,  or  Steven  F. 
Fabry,  Assistant  General  Counsel.  (202) 
395-3582. 

SUPPL£MENTARY  INFORMATION:  On  March 
15, 1999,  the  Border  Waters  Coalition 
Against  Discrimination  in  Services 
Trade  filed  a  petition  pursuant  to 
section  302(a)  of  the  Trade  Act  alleging 
that  certain  acts,  policies  and  practices 
of  the  Government  of  Canada  and  the 
Province  of  Ontario  are  actionable  under 
section  301. 

In  particular,  the  petition  alleges  that 
Ontario  impairs  the  ability  of  Minnesota 
tourist  establishments  (fishing  resorts. 


fishing  guides,  outfitters,  and  others)  to 
compete  against  their  Canadian 
counterparts  by  prohibiting  U.S. 
recreational  fishermen  from  keeping  the 
fish  that  they  catch  if  the  fishermen 
lodge  on  the  Minnesota  side  of  certain 
lakes  that  straddle  the  U.S.-Canadian 
border.  U.S.  fishermen  who  lodge 
instead  in  Ontario  tourist 
establishments  are  permitted  to  keep 
their  catch.  The  petition  alleges  that,  as 
a  result.  U.S.  resorts,  fishing  guides,  and 
other  businesses  tied  to  sport  fishing 
suffer  discrimination.  The  petition 
further  alleges  that  Canadian 
immigration  officials  require  U.S. 
fishing  guides  to  obtain  Canadian  work 
authorizations  to  guide  fishing  trips  into 
Canada.  The  petition  also  alleges  that 
these  acts,  policies  or  practices  have 
caused  a  sharp  fall-off  in  the  tourism 
industry,  which  directly  or  indirectly 
generates  over  $700  million  in  revenues 
per  year  in  the  Miimesota  counties 
bordering  Ontario. 

Investigation  and  Consuhations 

On  April  29, 1999,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  determine  whether 
certain  acts,  policies  and  practices  of  the 
Government  of  Canada  and  the  Province 
of  Ontario  regarding  sport  fishing  and 
tourism  are  actionable  under  section 
301. 

Pursuant  to  section  303(b)  of  the 
Trade  Act,  the  USTR  has  postponed  its 
request  for  consultations  with  the 
Government  of  Canada  for  the  purpose 
of  verifying  or  improving  the  petition  to 
ensure  an  adequate  basis  for  ' 

consultation. 

Public  Comment  Requirements  fior 
SiAmissioBs 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acts,  policies  and  practices  of 
Canada  which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  pohcies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  and  must  be  filed  on  or  before 
noon  on  June  25, 1999.  Comments  must 
be  in  English  and  provided  in  twenty 
copies  to:  Sybia  Harrison,  Staff  Assistant 
to  the  Section  301  Committee,  Room 
100,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  DC  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-119)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 


inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  Copies  of  the  public  version 
of  the  petition  and  other  relevant 
documents  are  available  for  public 
inspection  in  the  USTR  Reading  Room. 
An  appointment  to  review  the  docket 
may  be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  fitjm  9:30 
a.m.  to  12  noon  and  1:00  p.m.  to  4:00 
p.m.,  Monday  through  Friday,  and  is 
located  in  Room  101. 
William  L.  Busis, 
Chairman.  Section  301  Committee. 
(FR  Doc.  99-13417  Filed  5-25-99:  8.45  am) 
BHJJNQ  CODE  31«M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Docket  No.  EP-1,  Notice  5] 

Procedures  for  Considering 
Environmental  ImfMcts 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Updated 
Environmental  Assessment  Procedures. 

SUMMARY:  The  FRA  announces  that  it 
has  revised  its  Procedures  for 
Considering  Environmental  Impacts  to 
update  or  eliminate  outdated  references 
to  programs  or  statutory  authorities  that 
have  been  revised  or  that  no  longer 
exist,  to  correct  inconsistencies  with  the 
Council  on  Environmental  Quality's 
(CEQ)  National  Environmental  Policy 
Act  implementing  regulations,  and  to 
improve  public  access  to  the  process 
that  governs  FRA's  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  related  environmental  and 
historic  preservation  laws  and 
regulations. 

DATES:  These  revised  Environmental 
Procedures  are  effective  on  May  26, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Fashouer,  Office  of  the  Chief 
Counsel,  FRA.  1120  Vermont  Avenue, 
N.W.,  Stop-10,  Washington,  D.C.  20590 
(telephone:  202-493-6033). 
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SUPPLEMENTARY  INFORMATION:  On  June 
16,  1980,  the  FRA  published  its  final 
"Procedures  For  Considering 
Environmental  Impacts" 
(Environmental  Procedures),  45  PR 
40854  (1980).  These  Environmental 
Procedures  established  a  process  for 
assessing  the  environmental  impact  of 
actions  and  legislation  proposed  by  the 
FRA  and  for  the  preparation  and 
processing  of  documents  based  on  such 
assessments.  As  a  part  of  a  larger  DOT 
effort  to  increase  intermodal  planning 
and  coordination,  FRA  is  currently 
participating  with  the  Federal  Highway 
Administration  (FHWA),  the  Federal 
Transit  Administration  (FTA),  and  the 
United  States  Coast  Guard  bridge  permit 
program  in  evaluating  a  proposal  for 
new  joint  environmental  regulations 
that  would  cover  all  four  DOT  operating 
administrations  in  one  regulation.  In 
advance  of  this  effort,  which  is  still  in 
the  very  early  planning  stage,  FRA  has 
decided  to  update  its  existing 
Environmental  Procedures  in  several 
minor  respects  and  to  republish  them  in 
the  Federal  Register  to  facilitate  public 
access  to  the  Procedures. 

The  revised  Environmental 
Procedures  have  not  been  substantively 
altered.  FRA  has  sought  to  achieve  four 
principal  objectives  in  updating  the 
Environmental  Procedures.  First, 
obsolete  statutory  references  have  been 
removed  or  updated  and  references  to 
programs  for  which  FRA  no  longer  has 
authority  and  program  offices  that  no 
longer  exist  have  been  eliminated.  As  an 
example,  FRA  transferred  ownership  of 
the  Alaska  Railroad  to  the  State  of 
Alaska  in  1985.  In  the  revised 
procedures,  all  references  to  the  Alaska 
Railroad  have  been  removed. 

Second,  the  list  of  categorical 
exclusions  in  section  4(c)  of  the 
Procedures  has  been  updated  to  reflect 
additions  that  FRA  has  made  over  the 
years  pursuant  to  section  4(e)  of  the 
Procedures.  Section  4{e)  authorizes  FRA 
to  adopt  additional  categorical 
exclusions  when  the  agency  determines 
that  particular  classes  of  action  do  not 
have  a  significant  environmental 
impact.  The  revised  Procedures  afford 
FRA  with  the  opportunity  to  publish 
these  additional  categorical  exclusions 
for  the  first  time. 

Third,  inconsistencies  with  the  CEQ 
NEPA  Implementing  Regulations  (40 
CFR  part  1500)  have  been  corrected. 
FRA's  implementing  procedures  are 
required  to  be  consistent  with  the  CEQ 
Regulations. 

Fourth,  improved  public  access  to  the 
procedures  will  be  achieved  through  a 
new  publication  in  the  Federal  Register. 
Since  the  original  procedures  were 
published  in  the  Federal  Register  in 


1980,  they  are  difficult  for  the  public  to 
access.  By  republishing  the  Procedures, 
FRA  achieves  much  wider  public 
availability,  especially  through  the 
Federal  Register  Internet  Access,  which 
is  not  available  for  the  original  1980 
procedures. 

Final  Procedures  Revisions 

FRA  has  published  these  revised 
Environmental  Procediues  without 
notice  and  an  opportunity  for  public 
comment  because  the  agency's  action 
simply  makes  updating  and  conforming 
revisions  to  FRA's  existing  procedures 
and  does  not  substantively  alter  the 
process  FRA  follows  for  considering  the 
environmental  impact  of  its  actions.  The 
agency  concluded  that  more  detailed 
revisions  to  the  agency's  Environmental 
Procedures  were  not  needed  at  this  time 
in  light  of  the  effort  described  above  to 
consider  a  joint  surface  transportation 
environmental  regulations  that  would 
address  the  environmental  process  for 
several  DOT  Operating  Adrninistrations. 
The  public  will  have  an  opportxmity  to 
participate  in  the  formulation  of  this 
regulation  if  it  goes  forward. 

In  accordance  with  the  above,  FRA 
revises  its  Procedures  for  Considering 
Environmental  Impacts  as  follows: 

FEDERAL  RAILROAD  ADMINISTRATiON 

PROCEDURES  FOR  CONSIDERING 
ENVIRONMENTAL  IMPACTS 

TABLE  OF  CONTENTS 
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1.  Purpose 

This  document  establishes  procedures 
for  the  assessment  of  environmental 
impacts  of  actions  and  legislation 
proposed  by  the  Federal  Railroad 
Administration  (FRA),  and  for  the 
preparation  and  processing  of 
documents  based  on  such  assessments. 
These  Procedures  supplement  the 
Council  on  Envirorunental  Quality 
(CEQ)  Regulations  (40  CFR  parts  1500  et 
seq.,  hereinafter  "CEQ  1500")  and 
Department  of  Transportation  (DOT) 
Order  5610.1C.  Although  only  certain 


portions  of  the  CEQ  regulations  or  DOT 
Order  are  specifically  referenced  in 
these  Procedures,  the  unreferenced 
portions  also  apply. 

2.  Authority 

These  Procedures  implement  the 
requirements  of  section  20  of  DOT 
Order  5610.1C.  This  doctunent 
establishes  procedures  for  compliance 
by  the  FRA  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.,  hereinafter  NEPA), 
especially  NEPA  section  102  (2)(C)  (42 
U.S.C.  4332(2)(C));  section  4(f)  of  the 
Department  of  Transportation  Act  (49 
U.S.C.  303(c));  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470(f));  section  309(a)  of  the 
Clean  Air  Act  (42  U.S.C.  7609(a)); 
section  307(c)(2)  of  the  Coastal  Zone 
Management  Act  (16  U.S.C.  1456(c)(2)); 
section  2(a)  of  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  662(a)); 
section  7  of  the  Endangered  Species  Act 
(16  U.S.C.  1536);  the  Noise  Control  Act 
of  1972  (42  U.S.C.  4901  et  seq.);  and 
certain  Executive  Orders,  regulations, 
and  guidelines  cited  in  this  docimient 
which  relate  to  environmental 
assessment  and  environmental 
documentation. 

3.  Definitions 

The  definitions  contained  within  CEQ 
1508  apply  to  these  Procedures. 
Additional  or  expanded  definitions  are 
as  follows: 

(a)  "Administrator"  means  the 
Federal  Railroad  Administrator. 

(b)  "CEQ"  means  the  Council  on 
Environmental  Quality. 

(c)  "EIS"  means  an  Environmental 
Impact  Statement. 

(d)  "EPA"  means  the  U.S. 
Environmental  Protection  Agency. 

(e)  "FONSI"  means  a  Finding  of  No 
Significant  Impact. 

(f)  "4(f)-Protected  Properties"  are  any 
publicly-owned  land  of  a  public  park, 
recreation  area,  or  wildlife  and 
waterfowl  refuge  of  national.  State  or 
local  significance  or  any  land  of  an 
historic  site  of  national.  State,  or  local 
significance  (as  determined  by  the 
Federal,  State,  or  local  officials  having 
jiirisdiction  over  the  park,  area,  refuge, 
or  site)  within  the  meaning  of  section 
4(f)  of  the  DOT  Act  (49  U.S.C.  303(c)). 

{g)  "4(f)Determination"  is  a  report 
which  must  be  prepared  prior  to  the 
Administrator's  approval  of  any  FRA 
action  which  requires  the  use  of  any 
4(f)-protected  properties.  This  report 
documents  both  the  supporting  analysis 
and  the  finding  required  by  section  4(f) 
of  the  DOT  Act  (49  U.S.C.  303(c)),  that 
(1)  there  is  no  prudent  and  feasible 
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alternative  to  the  use  of  such  land,  and 
(2)  the  proposed  FRA  action  includes  all 
possible  planning  to  minimize  harm  to 
the  park,  recreational  area,  wildlife  and 
waterfowl  refuge,  or  historic  site 
resulting  from  the  use. 

(h)  "niA  Action"  is  an  action  taken 
by  the  Administrator  or  his  or  her 
delegate.  FRA  actions  include  grants, 
loans,  financing  through  redeemable 
preference  shares  and  loan  guarantees, 
contracts,  purchases,  leases, 
construction,  research  activities, 
rulemaking,  regulatory  actions, 
approvals,  certifications,  and  licensing. 
FRA  actions  also  include  actions  only 
partially  funded  by  FRA.  FRA  actions 
include  FRA-sponsored  proposals  for 
legislation  and  favorable  reports  on 
proposed  rail-related  legislation,  but  do 
not  include  responses  to  Congressional 
requests  for  reports  on  pending 
legislation  or  appropriation  requests. 

(i)  "Program  (Jffice"  is  an  office 
within  FRA  which  has  been  delegated 
the  authority  to  administer  a  particular 
FRA  action  or  program  and  which 
therefore  bears  primary  responsibility 
for  performing  environmental 
assessments  and  preparing 
environmental  documents  in 
compliance  with  these  Procedures. 

(j)  "P-10"  refers  to  the  Office  of 
Environment,  Energy,  and  Safety  within 
the  Department  of  Transportation. 

4.  Actions  Covered 

(a)  General  Rule.  The  requirements  of 
sections  5  through  15  of  these 
Procedures  shall  apply  to  all  FRA 
actions  which  are  determined  to  be 
major  FRA  actions  in  accordance  with 
this  section. 

(b)  Major  FRA  Actions.  A  major  FRA 
action  for  purposes  of  these  Procedures 
is  any  FRA  action  which  does  not  come 
within  one  of  the  classes  of  actions 
categorically  or  otherwise  excluded  in 
subsections  (c),  (d)  or  (e)  of  this  section. 
The  Program  Office  shall  considt  with 
the  FRA  Office  of  Chief  Counsel  before 
determining  that  an  FRA  action  is  not  a 
major  FRA  action  imder  subsection  (c). 
Any  determination  that  an  FRA  action 
is  not  a  major  FRA  action  based  on  the 
application  of  the  criteria  in  subsection 
(e)  of  this  section  shall  be  made  in 
writing  by  the  Program  Office  and 
reviewed  for  legal  sufficiency  by  the 
FRA  Office  of  Chief  Counsel.  The  FRA 
Office  of  Chief  Coimsel  will,  in 
coordination  with  other  FRA  offices, 
annually  review  actions  taken  under 
this  subsection  to  determine  whether 
additions  should  be  made  to  the  classes 
of  action  excluded  in  subsection  (c). 

(c)  Actions  Categorically  Excluded. 
Certain  classes  of  FRA  actions  have 
been  determined  to  be  categorically 


excluded  from  the  requirements  of  these 
Procedures  as  they  do  not  individually 
or  ciunulatively  have  a  significant  effect 
on  the  human  environment.  In 
extraordinary  circumstances,  a  normally 
excluded  action  may  have  a  potentially 
significant  environmental  efi^ect  because 
it  does  not  satisfy  one  or  more  of  the 
criteria  in  subsection  (e)  of  this  section. 
In  such  case,  the  Program  Office  shall 
prepare  the  necessary  environmental 
assessment  and  follow  the  appropriate 
FONSI  or  EIS  process  for  that  action. 
The  following  classes  of  FRA  actions  are 
categorically  excluded: 

(1)  Administrative  procurements  (e.g. 
for  general  supplies)  and  contracts  for 
personal  services; 

(2)  Personnel  actions; 

(3)  Financial  assistance  or 
procurements  for  planning  or  design 
activities  which  do  not  commit  the  FRA 
or  its  applicants  to  a  particular  course 
of  action  affecting  the  environment; 

(4)  Technical  or  other  minor 
amendments  to  existing  FRA 
regidations; 

(5)  Internal  orders  and  procedures  not 
required  to  be  published  in  the  Federal 
Register  imder  the  Administrative 
Procedure  Act,  5  U.S.C.  552(a)(1); 

(6)  Changes  in  plans  for  an  FTIA 
action  for  which  an  environmental 
document  has  been  prepared,  where  the 
changes  woiUd  not  alter  the 
environmental  impacts  of  the  action; 

(7)  Rulemakings  issued  under  section 
17  of  the  Noise  Control  Act  of  1972, 42 
U.S.C.  4916; 

(8)  State  rail  assistance  grants  imder 
49  U.S.C.  22101  et  seq.  for  rail  service 
continuation  payments  and  acquisition, 
as  defined  in  49  CFR  266; 

(9)  Guarantees  of  certificates  for 
working  capital  imder  the  Emergency 
Rail  Services  Act  (45  U.S.C.  661  et  seq.); 

(10)  Hearings,  meetings,  or  public 
affairs  activities; 

(11)  Maintenance  of:  existing  railroad 
equipment;  track  and  bridge  structures; 
electrification,  communication, 
signaling,  or  security  facilities;  stations; 
maintenance-of-way  and  maintenance- 
of-equipment  bases;  and  other  existing 
railroad-related  facilities.  For  purposes 
of  this  exemption  "maintenance"  means 
work,  normally  provided  on  a  periodic 
basis,  which  does  not  change  the 
existing  character  of  the  facility,  and 
may  include  work  characterized  by 
other  terms  under  specific  FRA 
programs; 

(12)  Temporary  replacement  of  an 
essential  rail  facility  if  repairs  are 
commenced  immediately  after  the 
occurrence  of  a  natural  disaster  or 
catastrophic  failure; 

(13)  Operating  assistance  to  a  railroad 
to  continue  existing  service  or  to 


increase  service  to  meet  demand,  where 
the  assistance  will  not  result  in  a  change 
in  the  effect  on  the  environment; 

(14)  State  rail  assistance  grants  under 
49  U.S.C.  22101  et  seq.  for  relocation 
costs  as  that  term  is  defined  in  49  C.F.R. 
Part  266,  where  the  relocation  involves 
transfer  of  a  shipper  to  a  site  zoned  for 
the  relocated  activity.  This  categorical 
exclusion  shall  not  apply  to  the 
relocation  of  a  shipper  involved  in  the 
transportation  of  any  material  classified 
as  a  hazardous  material  by  DOT  in  49 
CFR  Part  172; 

(15)  FLoancial  assistance  for  the 
construction  of  minor  loading  and 
unloading  facilities,  provided  that 
projects  included  in  this  category  are 
consistent  with  local  zoning,  do  not 
involve  the  acquisition  of  a  significant 
amount  of  land,  and  do  not  significanUy 
alter  the  traffic  density  characteristics  of 
existing  rail  or  highway  facilities; 

(16)  Minor  rail  line  additions 
including  construction  of  side  tracks, 
passing  tracks,  crossovers,  short 
connections  between  existing  rail  lines, 
and  new  tracks  within  existing  rail 
yards  provided  that  such  additions  are 
not  inconsistent  with  existing  zoning, 
do  not  involve  acquisition  of  a 
significant  amount  of  right  of  way,  and 
do  not  significanUy  alter  the  traffic 
density  characteristics  of  the  existing 
rail  lines  or  rail  faciUties; 

(17)  Acquisition  of  existing  railroad 
equipment,  track  and  bridge  structures, 
electrification,  communication, 
signaling  or  security  facilities,  stations, 
maintenance  of  way  and  maintenance  of 
equipment  bases,  and  other  existing 
railroad  facilities  or  the  right  to  use  such 
facilities,  for  the  purpose  of  conducting 
operations  of  a  nature  and  at  a  level  of 
use  similar  to  those  presenUy  or 
previously  existing  on  the  subject 
proj>erties; 

(18)  Research,  development  and/or 
demonstration  of  advances  in  signal, 
commimication  and/or  train  control 
systems  on  existing  rail  lines  provided 
that,  such  research,  development  and/or 
demonstrations  do  not  require  the 
acquisition  of  a  significant  amount  of 
right-of-way,  and  do  not  significanUy 
alter  the  traffic  density  characteristics  of 
the  existing  rail  line; 

(19)  Improvements  to  existing 
facilities  to  service,  inspect,  or  maintain 
rail  passenger  equipment,  including 
expansion  of  existing  buildings,  the 
construction  of  new  buildings  and 
outdoor  facilities,  and  the 
reconfiguration  of  yard  tracks;  and 

(20)  Promulgation  of  railroad  safety 
rules  and  policy  statements  that  do  not 
result  in  significantly  increased 
emissions  of  air  or  water  pollutants  or 
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noise  or  increased  traffic  congestion  in 
any  mode  of  transportation. 

(d)  Other  Actions-Excluded  in 
Accordance  with  CEQ  Regulations.  The 
following  classes  of  actions  have  been 
determined  to  be  actions  not  covered  by 
NEPA  as  defined  in  CEQ  1500.6  and 
1508.18(a): 

(1)  Operating  and  capital  grants  to 
Amtrak.  These  grants  are  excluded 
because  NEPA  does  not  apply  to 
requests  for  appropriations  and  FRA  has 
no  discretion  to  withhold  these  grants  at 
the  funding  stage  if  they  are  in 
accordance  with  the  spending  plan 
approved  by  Congress.  Furthermore, 
FRA  has  no  control  over  the  use  of  such 
funds  by  Amtrak: 

(2)  Enforcement  of  safety  regulations; 
and 

(3)  Issuance  of  emergency  orders. 

(e)  Criteria  for  Exclusion  of  Actions.  A 
class  of  FRA  action  not  excluded  under 
subsections  (c)  and  (d)  of  this  section 
may  nevertheless  be  excluded  from  the 
requirements  for  "major  FRA  actions" 
in  these  Procedures  if  it  satisfies  all  of 
the  following  criteria: 

(1)  The  action  is  not  judged  to  be 
environmentally  controversial  from  the 
point  of  view  of  people  living  within  the 
environment  affected  by  the  action  or 
controversial  with  respect  to  the 
availability  of  adequate  relocation 
housing; 

(2)  The  action  is  not  inconsistent  with 
any  Federal,  State,  or  local  law, 
regulation,  ordinance,  or  judicial  or 
administrative  determination  relating  to 
environmental  protection; 

(3)  The  action  will  not  have  any 
significant  adverse  impact  on  any 
natural,  cvdt\iral,  recreational,  or  scenic 
environment(s)  in  which  the  action 
takes  place,  or  on  the  air  or  water 
quality  or  ambient  noise  levels  of  such 
environment(s); 

(4)  The  action  will  not:  use  4(f)- 
protected  properties;  adversely  affect 
properties  under  section  106  of  the 
National  Historic  Preservation  Act; 
involve  new  construction  located  in  a 
wetlands  area;  or  affect  a  base 
floodplain; 

(5)  The  action  will  not  cause  a 
significant  short-or  long-term  increase 
in  traffic  congestion,  or  other  significant 
adverse  environmental  impact  on  any 
mode  of  transportation; 

(6)  The  action  is  not  an  integral  part 
of  a  program  of  actions  which,  when 
considered  separately,  would  not  be 
classified  as  major  FRA  actions,  but 
when  considered  together  would  be  so 
classified;  and 

(7)  Environmental  assessment  or 
documentation  is  not  required  by  any 
Federal  law,  regulation,  guideline, 
order,  or  judicial  or  administrative 


determination  other  than  these 
Procedures. 

(f)  Class  of  Actions.  A  general  class  of 
major  FRA  actions,  or  a  general  class  of 
Federally-related  actions  at  least  one  of 
which  is  a  major  FRA  action,  may  be 
covered  by  a  single  environmental 
assessment  and  subsequent 
documentation  where  the 
environmental  impacts  of  all  the  actions 
(and  their  alternatives)  are  substantially 
similar. 

(g)  Programmatic  Actions. 

(1)  A  programmatic  FRA  action, 
consisting  of  a  group  of  FRA  actions  or 
a  broad  action  composed  of  elements 
which  are  themselves  FRA  actions  but 
where  no  single  action  would  be  taken 
except  in  conjunction  with  the  other 
related  actions,  shall  be  treated  as  a 
separate  major  FRA  action  for  purposes 
of  these  Procedures.  Decisions  oni 
related  rail  facilities,  e.g.  connecting 
lines  of  a  railroad  or  consolidations, 
shouJd  normally  be  considered  a 
programmatic  action. 

(2)  A  programmatic  environmental 
document  should  identify  program  level 
alternatives  and  assess  the  program- 
wide  environmental  impacts.  To  the 
extent  information  is  available,  it  should 
also  identify  the  alternatives  to  and 
impacts  of  component  FRA  actions 
within  the  program,  and  the 
implications  on  alternative 
transportation  systems. 

(3)  Where  a  programmatic 
environmental  document  has  been 
prepared,  the  FRA  program  office  shall 
examine  each  component  FRA  action 
making  up  the  program  to  determine,  in 
accordance  with  subsection  (b)  of  this 
section,  whether  the  component  action 
is  a  major  FRA  action,  which  has  not 
been  assessed  in  the  programmatic 
dociunent. 

(4)  For  any  component  action  which 
constitutes  a  major  FRA  action,  the 
Program  Office  shall  prepare  such 
additional  environmental 
docimaentation  as  may  be  required  by 
these  Procedures,  unless  the 
docxmientation  prepared  for  the 
programmatic  action  satisfies  the 
requirements  of  these  Procedures  for  the 
component  FRA  action.  In  preparing  the 
site  specific  or  component  action 
docxmientation,  the  Program  Office  shall 
reference  and  summarize  the 
programmatic  document  and  shall  limit 
the  discussion  to  the  unique  alternatives 
to  and  impacts  of  the^site  specific  or 
component  action. 

5.  Timing 

(a)  General.  In  general,  the  possible 
enviroimiental  effects  of  an  FRA  action 
must  be  considered  at  the  earliest 
possible  time  along  with  technical  and 


economic  studies.  For  purposes  of 
designating  major  decision  points,  FRA 
actions  can  be  broken  into  three  broad 
categories: 

(1)  "Applications  for  Fimding"  which 
include  grants,  cooperative  agreements, 
loan  guarantees,  and  financing  through 
redeemable  preference  shares; 

(2)  "FRA  Initiated  Actions"  which 
include  proposed  legislation, 
rulemakings,  and  R&D  activities;  and 

(3)  "Direct  FRA  Projects"  which 
include  the  planning  and  building  of 
Federal  works  such  as  the  Northeast 
Corridor  Improvement  Project,  or  the 
acquisition,  use  and  disposal  of  Federal 
land  and  real  property. 

(b)  Applications  For  Funding. 
Appropriate  environmental 
documentation  shall  be  commenced  no 
later  than  immediately  after  the 
application  is  received.  (CEQ  1502.5(b)). 
The  FONSI,  EIS,  or  categorical 
exclusion  determination,  as  appropriate, 
shall  be  completed  prior  to  a  decision 
by  the  Administrator  on  the  approval  of 
the  application  and  shall  accompany  the 
application  through  the  decision- 
making process.  In  the  event  the 
Administrator  disapproves  of  an 
application  prior  to  the  completion  of 
the  FONSI  or  EIS,  the  FONSI  or  EIS 
need  only  be  completed  if  the 
disapproval  is  based  on  environmental 
grounds. 

(c)  FRA  Initiated  Actions.  Appropriate 
enviroimiental  documentation  shall  be 
commenced  concurrently  with  any 
planning  for  the  action.  The  FONSI,  EIS, 
or  categorical  exclusion  determination, 
as  appropriate,  shall  be  completed  prior 
to  a  decision  by  the  Administrator  to 
implement  an  action  and  shall 
accompany  the  proposed  legislation, 
rulemaking  or  R&D  package  through  the 
decision-making  process. 
Implementation  includes  submission  of 
proposed  legislation  to  the  Office  of 
Management  and  Budget,  or 
procurement  of  an  outside  consultant  or 
in-house  start  up  of  the  R&D  project.  For 
informal  ndemaking  activities,  the  draft 
EIS  should  normally  accompany  the 
proposed  rule. 

(a)  Direct  FRA  Projects.  Appropriate 
environmental  documentation  shall  be 
commenced  at  the  feasibility  analysis 
stage.  (CEQ  1502.5(a)).  Where  a 
programmatic  document  has  been 
prepared,  the  environmental  document 
for  each  component  action  not 
adequately  addressed  in  the 
programmatic  document  will  be 
prepared  along  v/ith  design  studies.  The 
FONSI,  EIS  or  categorical  exclusion 
determination  shall  be  completed  prior 
to  a  construction  decision  and 
circulated  to  the  Administrator  as  part 
of  the  decision-making  process. 
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6.  Joint  Actions 

(a)  Joint  Effort.  Where  one  or  more 
Federal  agencies  together  with  FRA 
either  co-sponsor  an  action,  or  are 
directly  involved  in  an  action  through 
funding,  licenses,  or  permits,  or  are 
involved  in  a  group  of  actions  directly 
related  because  of  functional 
interdependence  or  geographical 
proximity  or  both,  or  are  involved  in  a 
single  program,  the  Program  Office  shall 
seek  to  join  all  such  agencies  in 
performing  a  single  joint  environmental 
assessment  and  in  preparing  necessary 
environmental  documentation. 
Consistent  with  the  requirements  of 
CEQ  1506.2  and  1506.5  an  applicant 
shall,  to  the  fullest  extent  possible,  serve 
as  a  joint  lead  agency  if  the  applicant  is 
a  State  agency  or  local  agency,  and  the 
proposed  action  is  subject  to  State  or 
local  requirements  comparable  to  NEPA. 

(b)  Lead  Agency.  Where  the  FRA  joins 
with  one  or  mdre  other  Federal  agencies 
in  the  performance  of  an  environmental 
assessment  and  in  the  preparation  of 
environmental  documentation,  all 
agencies  should  agree  to  designate  a 
single  "lead  agency"  to  supervise  the 
effort.  Any  request  by  FRA  for  CEQ 
resolution  of  lead  agency  designation 
(CEQ  1501.5(e))  shall  be  made  only  after 
consultation  with  the  FRA  Office  of 
Chief  Counsel  and  notification  to  P-10. 
Where  FRA  has  the  primary  Federal 
responsibility,  the  Program  Office  will 
act  as  the  lead  agency  in  accordance 
with  CEQ  1501.6(a).  The  lead  agency 
should  consult  with  the  other 
participating  agencies  to  ensure  that  the 
joint  effort  makes  the  best  use  of  areas 
of  jurisdiction  and  of  special  expertise 
of  the  participating  agencies,  that  the 
views  of  participating  agencies  are 
considered  in  the  course  of  the 
environmental  assessment  and 
documentation  process,  and  that  the 
substantive  and  procedural 
requirements  of  all  participating 
agencies  are  met.  Requests  for  lead 
agency  designation  by  other  parties 
should  be  made  to  the  FRA  Office  of 
Policy  and  Program  Development, 
which  v^l  advise  the  appropriate 
Program  Office  and  the  FTIA  Office  of 
Chief  Counsel. 

(c)  Cooperating  Agency.  The  FRA  is 
responsible  for  substantive  and 
procediu-al  compliance  with 
environmental  laws,  orders,  and 
regulations.  Where  the  FRA  is  a 
cooperating  agency  on  a  joint  effort  of 
environmental  assessment  and 
documentation,  the  Program  Office  shall 
perform  the  functions  stated  in  CEQ 
1501.6(b)  and  review  the  work  of  the 
lead  agency  to  ensure  that  its  work 
product  will  satisfy  the  requirements  of 


the  FRA  under  these  Procedures.  The 
Program  Office  may  enter  into  a 
memorandum  of  understanding  with  the 
lead  agency  substituting  the  lead 
agency's  content  requirements  for  those 
in  sections  11(h)  and  14(a)-(u).  ff  the  lead 
agency  is  another  component  of  DOT, 
the  4(f)  content  requirements  in  section 
12(d)  may  also  be  substituted.  For  every 
major  FRA  action,  however,  the  review 
and  approval  responsibilities  of  these 
Procedures  must  be  met  for  any  final 
environmental  document. 

7.  Applicants 

(a)  General.  Each  applicant  for  FRA 
financial  assistance  or  other  major  FRA 
action  may  be  requested  to  perform  an 
environmental  assessment  of  the 
proposed  FRA  action  and  to  submit 
documentation  of  that  assessment  with 
the  application.  An  applicant  may  also 
be  requested  to  submit  a  proposed  draft 
EIS  or  proposed  FONSI  in  connection 
with  the  application,  or  to  act  as  a  joint 
lead  agency  if  the  applicant  is  a  State 
agency  with  state-vdde  jurisdiction  or  is 
a  State  or  local  agency,  and  the 
proposed  action  is  subject  to  a  State 
requirement  comparable  to  NEPA. 

(b)  Information  Required.  Where  an 
applicant  is  required  to  submit 
environmental  documentation,  the 
Program  Office  shall  assist  the  applicant 
by  specifying  the  types  and  amoimts  of 
information,  consistent  with  these 
Procedures  and  the  published 
regulations,  if  any,  under  which  the 
application  is  being  made.  The  Program 
Office  shall  work  with  potential 
applicants  early  in  the  process  to  assist 
in  the  development  of  information 
responsive  to  sections  10  through  14  of 
these  Procedures. 

(c)  Premature  Act  by  Applicant.  The 
Program  Office  shall  inform  an 
applicant  that  the  applicant  may  not 
take  any  major  action,  in  expectation  of 
approval  of  the  application,  prior  to 
completion  of  the  environmental 
documentation  process  by  the  FRA,  as 
required  by  these  Procedures. 

(d)  Applicant's  Use  of  Consultants. 
An  applicant  may  use  consultants  in  the 
performance  of  an  environmental 
assessment  and  in  the  preparation  of 
proposed  environmental  documents, 
subject  to  approval  of  the  selected 
consultant  by  the  Program  Office. 

(e)  FRA  ResponsibiHty.  The  FRA  is 
responsible  for  substantive  and 
procedural  compliance  with 
environmental  laws,  orders,  and 
regulations,  and  cannot  delegate  this 
responsibility  to  applicants.  The 
Program  Office  shall  solicit  comments 
from  state  and  local  governments  and 
the  public  on  the  environmental 
consequences  of  any  grant  application. 


The  Program  Office  that  processes  an 
application  shall  make  its  own 
evaluation  of  the  environmental  issues 
raised  by  the  application.  The  Program 
Office  shall  review  enviroiunental 
documentation  submitted  in  connection 
with  an  application  to  insure  that  it 
satisfies  the  requirements  of  these 
Procedures.  An  environmental 
docimient  may  be  accepted  by  a 
Program  Office  after  such  review  and 
shall  then  be  considered  to  have  been 
prepared  by  that  office  for  purposes  of 
sections  10  through  15  of  these 
Procediures.  When  necessary  to  perform 
such  review,  the  Program  Office  shall 
seek  the  advice  of  the  FRA  Office  of 
Policy  and  Program  Development  and 
the  FRA  Office  of  Chief  Coimsel. 

8.  Consultants 

(a)  General.  A  Program  Office  may  use 
consultants  in  the  performance  of 
environmental  assessments  and  in  the 
preparation  of  envirormiental 
documents. 

(b)  Conflicts  of  Interest.  A  Program 
Office  shall  exercise  care  in  selecting 
consultants,  and  in  reviewing  their 
work,  to  ensure  that  their  andysis  is 
complete  and  objective.  Contractors 
shall  execute  a  disclosure  statement 
prepared  by  the  Program  Office, 
specifying  that  they  have  no  financial  or 
other  interest  in  the  outcome  of  the 
project. 

(c)  FRA  Responsibility.  The  FRA  is 
responsible  for  substantive  and 
procedural  compliance  with 
environmental  laws,  orders,  and 
regulations,  and  cannot  delegate  this 
responsibility  to  consultants.  The 
Program  Office  that  contracts  with  a 
consultant  shall  make  its  own 
evaluation  of  the  environmental  issues 
raised  by  the  proposed  action.  The 
Program  Office  shall  review  any 
assessments  performed  and  any 
documents  prepared  by  a  consultant  to 
ensure  that  they  satisfy  the  requirements 
of  these  Procedures.  When  necessary  to 
the  performance  of  its  review,  the 
Program  Office  shall  seek  the  advice  of 
the  FRA  Office  of  Policy  and  Program 
Development  and  of  the  FRA  Office  of 
Chief  Counsel.  An  environmental 
document  accepted  by  a  Program  Office 
pursuant  to  this  section  shall  be 
considered  to  have  been  prepared  by 
that  office  for  purposes  of  sections  10 
through  15  of  these  Procedures. 

9.  Citizen  Involvement 

(a)  Policy.  Citizen  involvement  is 
encouraged  at  every  stage  of  the 
environmental  assessment  of  a  proposed 
FRA  action. 

(b)  Procedures.  After  a  Program  Office 
has  made  the  decision  to  prepare  a  draft 
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EIS,  the  Program  Office  shall  implement 
the  following  procedures: 

(1)  Develop,  in  cooperation  with  the 
FRA  Public  Affairs  Office,  a  hst  of 
interested  parties,  including  Federal, 
regional.  State,  and  local  authorities, 
environmental  groups,  individuals,  and 
business,  public  service,  education, 
labor,  and  community  organizations. 
The  "List  of  Federal  Agencies  and 
Federal-State  Agencies  with  Jurisdiction 
by  Law  or  Special  Expertise  on 
Environmental  Quality  Issues", 
published  by  CEQ,  should  be  consulted. 

(2)  Publish  a  notice  of  intent  in  the 
Federal  Register,  in  accordance  with 
CEQ  1501.7  and  1508.22,  and  notify 
directly  those  officials,  agencies, 
organizations,  and  individuals  with 
particular  interest  in  the  proposal. 

(3)  Circulate  the  draft  EIS  to  interested 
parties  and  to  depositories,  such  as 
public  libraries,  together  with  an 
invitation  to  comment  on  the  draft  EIS. 

(4)  Publicize  the  availability  of  the 
draft  EIS  by  press  release,  in 
coordination  with  the  FRA  Public 
Affairs  Officer,  by  advertisement  in 
local  newspapers  of  general  circulation, 
or  by  other  suitable  means.  The 
Environmental  Protection  Agency  (EPA) 
will  normally  publish  a  notice  of 
availability  in  the  Federal  Register.  If 
one  or  more  altemative(s)  include 
significant  encroachment  on  a 
floodplain,  the  notice  shall  make 
reference  to  that  fact. 

(5)  If  necessary  or  desirable,  as 
determined  in  consultation  With  the 
FRA  Office  of  Chief  Coimsel,  using  the 
criteria  in  CEQ  1506.6(c),  hold  a  hearing 
or  hearings  on  the  draft  EIS.  If  a  hearing 
is  held,  the  draft  EIS  shall  be  made 
available  at  least  30  days  prior  to  the 
hearing. 

(6)  Respond  to  all  responsible 
comments  in  the  final  EIS  in  accordance 
with  section  13(c)(ll)  of  these 
Procedures  and  provide  copies  of  the 
final  EIS  to  all  who  commented  on  the 
draft. 

(c)  List  of  Contacts.  Interested  persons 
can  get  information  on  the  FRA 
environmental  process  and  on  the  status 
of  EIS's  issued  by  the  FRA  fi'om:  Office 
of  Policy  and  Program  Development, 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  N.W.,  Stop  15, 
Washington,  D.C.  20590;  telephone 
(202)  493-6400.  The  FRA  Office  of 
Policy  and  Program  Development  will 
contact  the  appropriate  Program  Office 
if  additional  information  is  required. 

10.  Environmental  Assessment  Process 

(a)  Policy.  The  process  of  considering 
the  environmental  impacts  of  a 
proposed  major  FRA  action  should  be 
begun  by  or  under  the  supervision  of  the 


Program  Office  at  the  earliest  practical 
time  in  the  planning  process  for  the 
proposed  action  and  shall  be  considered 
along  with  technical  and  economic 
studies.  To  the  fullest  extent  possible, 
steps  to  comply  with  all  environmental 
review  laws  and  regulations  shall  be 
undertaken  concurrenUy. 

(b)  Scope.  The  process  of  considering 
environmental  impacts  should  begin  by 
identifying  all  reasonable  alternatives  to 
the  proposed  action,  including  "no 
action"  and  including  mitigation 
measiues  not  incorporated  into  the 
design  of  the  proposed  action.  It  is 
entirely  proper  that  the  number  of 
alternatives  being  considered  should 
decrease  as  the  environmental 
consideration  process  proceeds  and  as 
analysis  reveals  that  certain  alternatives 
would  in  fact  be  unreasonable.  The 
relevant  environmental  impacts  of  all 
alternatives  should  be  identified  and 
discussed,  including  both  beneficial  and 
adverse  impacts;  impacts  which  are 
direct,  indirect,  and  cumulative;  and 
impacts  of  both  long  and  short-term 
duration;  and  mitigation  measures  that 
would  be  included  for  each  alternative. 
Consultation  with  appropriate  Federal, 
State,  and  local  authorities,  and  to  the 
extent  necessary,  with  the  public, 
should  be  begun  at  the  earliest 
practicable  time.  The  following  aspects 
of  potential  environmental  impact 
should  be  considered: 

(1)  Air  quality; 

(2)  Water  quality; 

(3)  Noise  and  vibration; 

(4)  Solid  waste  disposal; 

(5)  Ecological  systems; 

(6)  Impacts  on  weUands  areas; 

(7)  Impacts  on  endangered  species  or 
wildlife: 

(8)  Flood  hazards  and  floodplain 
management; 

(9)  Coastal  zone  management; 

(10)  Use  of  energy  resources; 

(11)  Use  of  other  natural  resources, 
such  as  water,  minerals,  or  timber; 

(12)  Aesthetic  and  design  qualify 
impacts; 

(13)  Impacts  on  transportation:  of  both 
passengers  and  fi^ight;  by  all  modes, 
including  the  bicycle  and  pedestrian 
modes;  in  local,  regional,  national,  and 
international  perspectives;  and 
including  impacts  on  traffic  congestion; 

(14)  Possible  barriers  to  the  elderly 
and  handicapped; 

(15)  Land  use,  existing  and  planned; 

(16)  Impacts  on  the  socioeconomic 
environment,  including  the  number  and 
kinds  of  available  jobs,  the  potential  for 
community  disruption  and  demographic 
shifts,  the  need  for  and  availability  of 
relocation  housing,  impacts  on 
commerce,  including  existing  business 
districts,  metropolitan  areas,  and  the 


inunediate  area  of  the  alternative,  and 
impacts  on  local  government  services 
and  revenues; 

(17)  Environmental  Justice; 

(18)  Public  health; 

(19)  Public  safety,  including  any 
impacts  due  to  hazardous  materials; 

(20)  Recreational  opportunities; 

(21)  Locations  of  historic, 
archeological,  architectural,  or  cultural 
significance,  including,  if  applicable, 
consultation  with  the  appropriate  State 
Historic  Preservation  Officer(s); 

(22)  Use  of  4(f)-protected  properties; 
and 

(23)  Construction  period  impacts. 

(c)  Depth.  The  environmental 
consideration  process  should  seek  to 
quantify  each  impact  identified  as 
relevant  to  the  proposed  action  and  to 
each  alternative.  Such  quantification 
should  properly  develop,  over  the 
course  of  the  environmental  impact 
process,  from  a  rough  order-of- 
magnitude  estimate  of  impact  to  finer 
and  more  precise  measurements.  The 
depth  of  analysis  of  each  impact  should 
be  guided  by  the  following  &ctors: 

(1)  The  likely  significance  of  the 
impact; 

(2)  The  magnitude  of  the  proposed 
action  or  an  dtemative  action; 

(3)  Whether  the  impact  is  beneficial  or 
adverse;  and 

(4)  Whether  and  to  what  extent  the 
impact  has  been  assessed  in  a  prior 
environmental  document. 

(d)  Environmental  Assessment.  An 
environmental  assessment  shall  be   ■ 
prepared,  in  accordance  with  CEQ 
1508.9,  prior  to  all  major  FRA  actions. 
The  environmental  assessment  shall  be 
used  to  determine  the  need  to  prepare 
either  a  FONSI  or  an  EIS  for  the 
proposed  action,  in  accordance  with 
subsection  (e)  of  this  section.  An 
environmental  assessment  need  not  be 
prepared  as  a  separate  document  where 
the  Program  Office  or  an  applicant  has 
already  decided  to  prepare  an  EIS  for 
the  proposed  action.  Evidence  of 
consultation  with  appropriate  Federal, 
State,  and  local  authorities  is  especially 
desirable  as  a  part  of  the  environmental 
assessment.  The  Program  Office  is 
^icouraged  to  seek  the  advice  of  the 
FRA  Office  of  Policy  and  Program 
Development  and  the  FRA  Office  of 
Chief  Counsel  as  to  the  sufficiency  of 
the  environmental  assessment. 

(e)  Determination  Based  on  the 
Environmental  Assessment.  On  the 
basis  of  the  environmental  assessment, 
the  Program  Office  shall  determine: 
whether  the  proposed  action  will  or  will 
not  have  a  foreseeable  significant  impact 
on  the  quality  of  the  human 
envirorunent;  whether  or  not  the 
proposed  action  will  use  4(f)-protected 
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properties;  whether  or  not  the  proposed 
action  will  occur  in  a  wedands  area;  and 
whether  or  not  the  proposed  action  will 
occur  in  a  base  flood  plain.  In  making 
these  four  determinations,  the  Program 
Office  shall  seek  the  advice  of  the  FRA 
Office  of  Chief  Counsel  and  shall  inform 
this  advisory  office  of  the  idtimate 
determinations.  Based  on  these  four 
determinations,  the  Program  Office  shall 
take  action  in  accordance  with 
paragraphs  (1)  through  (4)  below,  as 
applicable: 

(1)  If  the  Program  Office  determines 
that  the  proposed  action  will  not  have 
a  foreseeable  significant  impact,  the 
Program  Office  shall  compile  that 
determination  and  its  supporting 
documentation  into  a  FONSI  and 
proceed  in  accordance  with  section  11 
of  these  Procedures. 

(2)  If  the  Program  Office  determines 
that  there  is  a  foreseeable  significant 
impact,  it  shall  begin  the  scoping 
process  (CEQ  1501.7)  and  proceed  to 
prepare  a  draft  EIS  in  accordance  with 
sections  9  and  13  of  these  Procedures. 

(3)  If  the  Program  Office  determines 
that  the  proposed  action  contemplates 
using  4(f)-protected  properties,  it  shall 
proceed  in  accordance  with  section  12 
of  these  Procedures. 

(4)  If  the  Program  Office  determines 
that  the  proposed  action  will  occur  in  a 
wetlands  area  or  in  a  base  floodplain, 
the  Program  Office  shall  comply  with 
subsection  14(n)(6)  or  (8)  of  these 
Procedures,  as  applicable.  If  a  FONSI  is 
prepared,  the  reference  in  14(n)(6)  and 
(8)  to  final  EIS  shoidd  be  read  as 
reference  to  the  FONSI. 

1 1 .  Finding  of  No  Significant  Impact 

(a)  General.  A  FONSI  shall  be 
prepared  for  all  major  FRA  actions  for 
which  an  environmental  impact 
statement  is  not  required,  as  determined 
in  accordance  with  section  10(e)  of 
these  Procedures. 

(b)  Decisionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 
any  level  of  authority  of  the  FRA  to 
commit  the  FRA  or  its  resources  to  a 
major  FRA  action  for  which  a  FONSI 
must  be  prepared  until  a  FONSI 
covering  the  action  has  been  prepared 
and  approved  in  accordance  with  this 
section.  " 

(c)  Staff  Respohsibilities. 

(1)  A  FONSI,  when  required,  shall  be 
prepared  by  the  Program  Office  and 
shall  be  signed  by  the  official  heading 
that  office.  The  F^gram  Office  shall 
forward  a  copy  to  the  Office  of  Policy 
and  Program  Development  and  a  copy  to 
the  FRA  Office  of  Chief  Counsel. 

(2)  When  requested  by  the  Program 
Office,  the  FRA  Office  of  Policy  and 
Program  Development  shall  review  the 


FONSI  and  shall  advise  the  Program 
Office  of  the  consistency  of  the  FONSI 
with  FRA  policies  and  programs. 

(3)  The  FRA  Office  of  Chief  Counsel , 
shall  review  every  FONSI  and  shall 
advise  the  program  office  in  writing  as 
to  the  legal  sufficiency  of  the  FONSI. 

(4)  After  complying  with  subsection 
{d)(2)  of  this  section,  the  Program  Office 
shall  submit  the  FONSI  to  the 
Administrator  concurrently  with  the 
advice  obtained  from  the  Office  of 
Policy  and  Program  Development,  when 
applicable,  and  firom  the  FRA  Office  of 
Chief  Counsel. 

(5)  A  FONSI  may  become  final  only 
upon  approval  by  the  Administrator. 
Title  V  program  actions  do  not  require 
a  separate  approving  endorsement  by 
the  Administrator,  where  his/her 
signature  on  the  formal  financial 
assistance  agreement  approves  the 
entire  agreement  package  including  the 
FONSI. 

(d)  Coordination. 

(1)  Normally  an  approved  FONSI 
need  not  be  coordinated  in  advance 
outside  the  FRA.  Copies  of  the  FONSI 
shall  be  made  available  to  the  public,  to 
a  Government  agency,  or  to  Congress 
upon  request  at  any  time. 

(2)  When  the  proposed  action  is,  or  is 
closely  similar  to,  one  which  normally 
requires  an  EIS  as  identified  in  section 
13(a)  of  these  Procedures,  or  when  the 
nature  of  the  proposed  action  is  one 
without  precedent,  the  proposed  FONSI 
shall  be  made  available  to  die  public  for 
a  period  of  not  less  than  30  days  before 
the  FONSI  is  finally  approved  and  the 
action  is  implemented. 

(e)  4(f)  Determinations.  A  4(f) 
determination,  prepared  according  to 
section  12  of  these  Procedures,  may  be 
required  for  a  proposed  FRA  action  even 
though  an  EIS  is  not  required.  If  so,  the 
4(f)  determination  shall  be  prepared 
conciirrentiy  with  and  integrated  with 
the  FONSI  for  purposes  of  the  review 
process. 

(f)  Representations  of  Mitigation. 
Where  a  FONSI  has  represented  that 
certain  measures  would  be  taken  to 
mitigate  adverse  environmental  impacts 
of  an  action,  the  FRA  program  office 
shall  monitor  the  action  and.  as 
necessary,  take  steps  to  enforce  the 
implementation  of  such  measures. 
Where  applicable,  the  Program  Office 
shall  include  appropriate  mitigation 
measures  as  a  condition  to  financial 
assistance  and  as  a  provision  of 
contracts.  The  program  office  shall, 
upon  request,  inform  cooperating  or 
commenting  agencies  on  progress  in 
carrying  out  mitigation  measiu^s  they 
proposed  and  which  were  adopted  by 
FRA.  and  shall  also,  upon  request,  make 


available  to  the  public  the  results  of 
relevant  monitoring. 

(g)  Changes  and  Supplements.  Where, 
in  the  development  of  an  FRA  action  for 
which  a  FONSI  was  prepared,  a 
significant  change  is  made  which  would 
alter  environmental  impacts,  or  where 
significant  new  information  becomes 
available  regarding  the  environmental 
impacts  of  such  an-FRA  action,  the 
Program  Office  shall  prepare  an 
environmental  assessment  in  order  to 
determine  whether,  because  of  the 
changes  or  the  new  information,  the 
proposed  action  will  or  will  not  have  a 
foreseeable  significant  impact  on  the 
quality  of  the  human  environment.  In 
making  this  determination,  the  Program 
Office  shall  seek  the  advice  of  the  FRA 
Office  of  Chief  Coimsel.  If,  because  of 
the  change  or  the  new  information,  the 
proposed  action  will  have  a  foreseeable 
significant  impact  on  the  quality  of  the 
human  environment,  the  Program  Office 
shall  prepare  a  draft  EIS  and  proceed  in 
accordance  with  sections  9  and  13  of 
these  Procedures.  If  not,  the  Program 
Office  shall  prepare  an  appropriate 
supplement  to  die  original  FONSI. 

(h)  Contents  of  a  FONSI.  A  FONSI 
shall  include  the  environmental 
assessment  in  accordance  with  CEQ 
1508.13.  There  is  no  prescribed  format 
for  FONSI's.  A  FONSI  shall  contain  die 
following: 

(1)  Identification  of  the  document  as 
a  FONSI; 

(2)  Identification  of  the  FRA: 

(3)  The  title  of  the  action,  including, 
if  applicable,  identificadon  of  the  action 
as  a  legislative  proposal; 

(4)  The  Program  Office  which 
prepared  the  document; 

(5)  The  month  and  year  of  preparation 
of  the  document; 

(6)  The  name,  tide,  address,  and 
phone  number  of  the  person  in  the 
Program  Office  who  should  be  contacted 
to  supply  further  information  about  the 
document; 

(7)  A  list  of  those  persons  or 
organizations  assisting  the  Program 
Office  in  the  preparation  of  the 
document; 

(8)  A  description  of  the  proposed 
action; 

(9)  A  description  of  the  alternatives 
considered; 

(10)  Environmental  effects; 

(11)  To  the  extent  necessary  and 
practicable,  evidence  of  compliance 
with  all  applicable  environmental  laws, 
e.g..  a  copy  of  letters  fi-om  the  State 
Historic  Preservation  Officer  and  the 
Advisory  Council  on  Historic 
Preservation; 

(12)  A  discussion  of  mitigation 
measures  that  wUl  be  used; 
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(13)  A  conclusion  that  the  proposed 
action  will  have  no  foreseeable 
significant  impact  on  the  quality  of  the 
human  environment;  and 

(14)  Signature  and  date  indicating  the 
approval  of  the  Administrator  required 
by  subsection  (c)  of  this  section. 

12.  4(f)  Determinations 

(a)  General.  The  Program  Office  shall 
obtain  the  approval  of  the  Administrator 
for  a  4(f)  determination  before  any  FRA 
action  is  taken  which  proposes  to  use 
4(f)  protected  properties.  The  4(f) 
determination  shall  be  prepared 
concurrently  with  and  shall  be 
integrated  with  either  a  FONSI  or  an 
environmental  impact  statement,  or  for 
those  projects  classified  as  categorical 
exclusions,  in  a  separate  Section  4(f) 
determination. 

(b)  Staff  Responsibilities. 

(1)  The  Pro-am  Office  shall 
determine  whether  or  not  a  proposed 
action  contemplates  the  use  of  4(f)- 
protected  properties.  The  Program 
Office  shall  seek  the  advice  of  the  FRA 
Office  of  Chief  Counsel  in  making  this 
determination. 

(2)  If  it  is  determined  that  the 
proposed  action  would  use  4(f)- 
protected  properties,  the  Program  Office 
shall  initiate  consultations  on  the 
proposed  action  with  the  Department  of 
the  Interior  and,  if  appropriate,  with  the 
Departments  of  Housing  and  Urban 
Development  and  of  Agriculture.  If  State 
or  locally-owned  property  is  involved, 
the  Program  Office  should  also  consult 
with  the  appropriate  State  or  local 
authorities. 

(3)  The  Program  Office  shall 
incorporate  into  its  envirormiental 
assessment  of  the  proposed  action  an 
analysis  of  whether  or  not  there  are  any 
feasible  and  prudent  alternatives  to  the 
proposed  use  of  4(f)-protected 
properties  and  of  all  possible  planning 
measures  which  could  be  taken  to 
minimize  harm  to  such  4(f)-protected 
properties  resulting  from  such  use. 

(4)  If  the  Program  Office  determines 
on  the  basis  of  its  analysis  that  there  is 
no  feasible  and  prudent  alternative  to 
the  use  in  the  proposed  action  of  4(f)- 
protected  properties,  it  shall  prepare  a 
4(f)  determination  for  the  action.  The 
docimient  shall  evidence  consultation 
with  the  Department  of  the  Interior  and, 
where  applicable,  with  the  Departments 
of  Housing  and  Urban  Development  and 
of  Agriculture.  The  Program  (Dffice  shall 
forward  a  copy  of  the  4(f)  determination 
to  the  FRA  Office  of  Policy  and  Program 
Development  and  a  copy  to  the  office  of 
Chief  Coimsel  as  part  of  the  appropriate 
FONSI  or  EIS  or  as  a  separate  document 
for  those  projects  classified  as 
categorical  exclusions. 


(5)  When  requested  by  the  Program 
Office,  the  FRA  Office  of  Pohcy  and 
Program  Development  shall  review  the 
4(f)  determination  and  shall  advise  the 
Program  Office  as  to  the  consistency  of 
the  4(f)  determination  with  FRA  policies 
and  programs. 

(6)  The  FRA  Office  of  Chief  Counsel 
shall  review  every  4(f)  determination 
and  shall  advise  the  Program  Office  in 
writing  as  to  the  legal  sufficiency  of  the 
4(f)  determination. 

(7)  The  Program  Office  shall  submit 
the  4(f)  determination  to  the 
Administrator  conciurrently  with  the 
advice  obtained  from  the  FRA  Office  of 
Policy  and  Program  Development,  when 
applicable,  and  from  the  FTIA  Office  of 
chief  Counsel. 

(8)  A  4(f)  determination  may  become 
final  only  upon  approval  by  the 
Administrator. 

(c)  Representations  of  Mitigation. 
Where  a  4(f)determination  has 
represented  that  certain  measures  would 
be  taken  to  implement  the  planning  to 
minimize  harm  to  4(f)-protected 
properties,  the  Program  Office  shall 
monitor  the  action  and,  as  necessary, 
take  steps  to  enforce  the  implementation 
of  such  measures.  Where  applicable,  the 
Program  Office  shall  include 
appropriate  mitigation  measures  as  a 
condition  to  financial  assistance  and  as 
a  provision  of  contracts. 

(d)  Contents  of  a  4(f)  Determination. 
There  is  no  prescribed  format  for  4(f) 
determinations.  The  information 
required  by  Section  4(f)  shoidd 
normally  be  incorporated  as  an  integral 
part  of  the  environmental  document 
rather  than  as  a  separate  section.  To  the 
extent  not  already  included  in  the 
environmental  document,  a  4(f) 
determination  shall  contain  the 
following: 

(1)  Identification  of  the  document  as 
containing  a  4(f)  determination  made 
pursuant  to  section  4(f)  of  the 
Department  of  Transportation  Act,  49 
U.S.C.  303(c). 

(2)  Identification  of  the  FRA; 

(3)  The  tide  of  the  action; 

(4)  The  Program  Office  which 
prepared  the  document; 

(5)  The  month  and  year  of  preparation 
of  the  docvunent; 

(6)  A  description  of  the  proposed 
action  in  its  entirety; 

(7)  A  description  of  the  4(f)-protect8d 
properties  proposed  to  be  affected, 
including  information  about  their  size, 
uses,  patronage,  imique  qualities,  and 
relationship  to  other  lands  in  the 
vicinity  of  the  action;  and  an 
explanation  of  the  significance  of  the 
properties  as  determined  by  the  Federal, 
State,  or  local  officials  having 
jurisdiction  thereof; 


(8)  A  detailed  description  of  the  use 
which  the  FRA  action  proposes  to  make 
of  the  affected  4(f)-protected  properties; 

(9)  A  similarly  detailed  description  of 
every  reasonable  alternative  location, 
routing,  or  design  to  the  one  proposed, 
including  the  alternative  of  "no  action". 
Each  description  should  analjrze,  as 
appropriate,  the  technical  feasibility, 
cost  estimates  (with  figures  showing 
percentage  differences  in-total  project 
costs),  the  possibility  of  commimity  or 
ecosystem  disruption,  and  other 
significant  environmental  impacts  of 
each  alternative,  so  as  to  evidence  that 
the  financial,  social,  or  ecological  costs 
or  adverse  environmental  impacts  of 
each  alternative  other  than  that 
proposed'would  present  unique 
problems  or  reach  extraordinary 
magnitudes; 

(10)  A  description  of  all  planning 
undertaken  to  minimize  harm  to  the 
4(f)-protected  properties  bom  the 
proposed  action.  This  should  include  a 
description  of  actions  which  vdll  be 
taken  to  mitigate  adverse  environmental 
impacts,  such  as  beautification 
measures,  replacement  of  land  or 
structures  or  their  equivalents  on  or 
near  their  existing  site(s),  timneling,  cut 
and  cover,  cut  and  fill,  treatment  of 
embankments,  planting,  screening, 
installation  of  noise  barriers,  or 
establishment  of  pedestrian  or  bicycle 
paths; 

(11)  Evidence  of  concurrence  or  of 
efforts  to  obtain  concurrence  of  the 
public  official  or  officials  having 
jurisdiction  over  the  4(f)-protected 
properties  regarding  the  proposed  action 
and  the  planning  to  minimize  its  harm; 

(12)  In  a  FONSI  or  a  final  EIS, 
evidence  of  consultation  with  the 
Department  of  the  Interior  and,  where 
appropriate,  with  the  Departments  of 
Housing  and  Urban  Development  and  of 
Agricidture; 

(13)  In  a  FONSI  or  a  final  EIS,  a 
conclusion  that  there  is  no  feasible  and 
prudent  alternative  to  the  proposed  use 
of  4(f)-protected  properties  and  that  the 
proposal  includes  all  possible  planning 
to  minimize  harm  to  such  properties 
resulting  from  such  use;  and 

(14)  In  a  FONSI  or  a  final  EIS, 
signature  and  date  indicating  the 
approval  of  the  Administrator  as 
required  by  subsection  (b)(8)  of  this 
section. 

13.  Environmental  Impact  Statement 

(a)  General.  The  FRA  shall  prepare 
and  include  a  final  EIS  in  every 
reconmiendation  on  proposals  for  major 
FRA  actions  significantly  affecting  the 
quality  of  the  human  environment,  as 
determined  in  accordance  with  section 
10  of  these  Procedures.  There  are  no 
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actions  which  FRA  has  determined 
always  require  an  EIS;  however,  an  EIS 
shall  be.  prepared  for  all  major  FRA 
actions  significantly  affecting  the 
quality  of  the  environment.  This 
normally  includes  any  construction  of 
new  major  railroad  lines  or  new  major 
facilities  or  any  change  which  will 
result  in  a  significant  increase  in  traffic. 

(b)  Decisionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 
any  level  of  FUA  to  commit  the  FRA  or 
its  resources  to  a  major  FRA  action  for 
which  an  EIS  must  be  prepared  until  the 
later  of  the  following  dates: 

(1)  Thirty  (30)  days  after  a  final  EIS 
covering  the  action  has  been  submitted 
to  the  EPA,  as  measiued  from  the  date 
the  EPA  publishes  a  notice  of  the  final 
EIS's  availability  in  the  Federal 
Register;  or 

(2)  Ninety  (90)  days  after  a  draft  EIS 
has  been  made  available  to  the  public, 
as  measured  from  the  date  the  EPA 
publishes  a  notice  of  the  draft  EIS's 
availability  in  the  Federal  Register.  The 
Program  Office  may  seek  a  waiver  from 
the  EPA  to  shorten  these  time  limits  for 
compelling  reasons  of  national  policy. 
In  emergency  circumstances,  alternative 
arrangements  can  be  made  through  CEQ. 
Any  proposed  waiver  of  time  limits 
should  be  requested  only  after 
consultation  with  the  FRA  Office  of 
Chief  Counsel  which  will  submit  the 
request  through  P-10  to  EPA  or  CEQ  as 
appropriate. 

(c)  Staff  Responsibilities  and  Timing. 

(1)  The  Program  Office  shall  begin  the 
preparation  of  a  draft  EIS  as  soon  as  it 
determines,  or  the  envirotmaental 
assessment  performed  in  accordance 
with  section  10  of  these  Procedures 
discloses,  that  the  proposed  action  will 
significantly  affect  the  quality  of  the 
hiunan  environment. 

(2)  As  soon  as  a  decision  to  prepare 

a  draft  EIS  has  been  made,  if  FRA  is  the 
lead  or  only  agency,  the  Program  Office, 
in  consultation  with  the  FRA  Office  of 
Chief  Coimsel,  shall  undertake  the 
scoping  process  identified  in  CEQ 
1501.7. 

(3)  In  preparing  a  draft  EIS,  the 
Program  Office  shall  perform  such 
research  and  consultation  as  may  be 
required  in  accordance  with  section  14 
of  these  Procedures  or  as  may  be 
considered  desirable  as  a  result  of  the 
scoping  process.  The  completed  draft 
EIS  shall  be  signed  by  the  head  of  the 
Program  Office.  The  Program  Office 
shall  forward  a  copy  to  the  FRA  Office 
of  Policy  and  Program  Development  and 
a  copy  to  the  FRA  Office  of  Chief 
Coimsel. 

(4)  When  requested  by  the  Program 
Office,  the  FRA  Office  of  Policy  and 
Program  Development  shall  review  the 


draft  EIS  and  shall  advise  the  Program 
Office  in  writing  as  to  the  consistency 
of  the  draft  EIS  with  FRA  policies  and 
programs. 

(5)  The  FRA  Office  of  Chief  Counsel 
shall  review  every  draft  EIS  and  shall 
advise  the  program  office  in  writing  as 
to  the  legal  sufficienoj;  of  the  draft  EIS. 

(6)  The  Program  Office  shall  submit 
the  draft  EIS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  FRA  Office  of  Policy  and 
Program  Development,  when  applicable, 
and  from  the  FRA  Office  of  Chief 
Counsel. 

(7)  A  draft  EIS  may  be  formally 
released  outside  the  FRA  only  after 
approval  by  the  Administrator. 

(8)  The  Program  Office  shall  direct 
distribution  of  the  draft  EIS  as  follows: 
EPA  (five  copies);  the  Office  of  the 
Assistant  Secretary  of  Transportation  for 
Policy  and  International  Affairs  (two 
copies);  all  interested  FRA  regional 
offices;  appropriate  DOT  Regional 
Representatives;  the  FRA  Office  of 
Policy  and  Program  Development;  the 
FRA  Office  of  Chief  Counsel;  all  Federal 
agencies  which  have  jurisdiction  by  law 
or  special  expertise  with  respect  to  the 
environmental  impacts  of  the  proposed 
action;  State  and  local  government 
authorities  and  public  libraries  in  the 
area  to  be  affected  by  the  proposed 
action;  and  all  other  interested  parties 
identified  during  the  preparation  of  the 
draft  EIS  pursuant  to  section  9(b)(1)  of 
these  Procedures. 

(9)  The  draft  EIS  shall  be  made 
available  for  public  and  agency 
comment  for  at  least  45  days  from  the 
Friday  following  the  week  the  draft  EIS 
was  received  by  EPA.  The  time  period 
for  comments  on  the  draft  EIS  shall  be 
specified  in  a  prominent  place  in  the 
document,  but  comments  received  after 
the  stated  time  period  expires  should  be 
considered  to  the  extent  possible. 

(10)  Where  a  public  hearing  is  to  be 
held  on  the  draft  EIS,  as  determined  in 
accordance  with  section  9(b)(5)  of  these 
Procedures,  the  draft  EIS  shall  be  made 
available  to  the  public  at  least  30  days 
prior  to  the  hearing. 

(11)  The  Program  Office  shall 
consider  all  comments  received  on  the 
draft  EIS,  issues  raised  through  the 
citizen  involvement  process,  and  new 
information,  and  shall  revise  the  text 
into  a  final  EIS  accordingly.  (See  CEQ 
1503.4).  If  the  proposed  final  EIS  is  not 
submitted  to  the  Administrator  within 
three  years  fitjm  the  date  of  the  draft  EIS 
circulation,  a  written  reevaluation  of  the 
draft  shall  be  prepared  to  determine  if 
the  draft  EIS  remains  applicable, 
accurate,  and  valid.  If  not,  a  supplement 
to  the  draft  EIS  or  a  new  draft  EIS  shall 
be  prepared  and  circulated  as  required 


by  paragraphs  (1)  through  (9)  of  this 
subsection.  If  the  draft  EIS  remains 
applicable,  accurate,  and  valid,  the  final 
EIS  shall  be  signed  by  the  head  of  the 
Program  Office  and  copies  forwarded  to 
the  FRA  Office  of  Policy  and  Program 
Development  and  the  FRA  Office  of 
Chief  Coimsel. 

(12)  When  requested  by  the  Program 
Office,  the  FRA  Office  of  Policy  and 
Program  Development  shall  review  the 
final  EIS  and  shall  advise  the  Program 
Office  in  writing  as  to  the  consistency 
of  the  final  EIS  with  FRA  policies  and 
programs. 

(13)  The  FRA  Office  of  Chief  Counsel 
shall  review  every  final  EIS  and  shall 
advise  the  Program  Office  in  writing  as 
to  its  legal  sufficiency. 

(14)  The  Program  Office  shall  submit 
the  final  EIS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  FRA  Office  of  Policy  and 
Program  Development,  when  applicable, 
and  the  FRA  Office  of  Chief  Counsel. 

(15)  The  final  EIS  may  become  final 
only  upon  approval  by  the 
Administrator. 

(16)  After  approval  by  the 
Administrator,  the  Program  Office  shall 
direct  distribution  of  the  final  EIS  as 
follows:  EPA  (five  copies);  appropriate 
DOT  Regional  Representatives;  all 
interested  FRA  regional  offices;  the  FRA 
Office  of  Policy  and  Program 
Development;  the  FRA  Office  of  Chief 
Counsel;  State  and  local  authorities  and 
public  libraries  in  the  area  affected  by 
the  proposed  action;  Federal  agencies 
and  other  parties  who  commented 
substantively  on  the  draft  EIS  in  writing 
or  at  a  public  hearing;  and  all  agencies, 
organizations,  or  individuals  requesting 
copies. 

(17)  If  major  steps  toward 
implementation  of  the  proposed  action 
have  not  commenced,  or  a  major 
decision  point  for  actions  implemented 
in  stages  has  not  occurred  within  three 
years  from  the  date  of  approval  of  the 
final  EIS,  a  written  reevaluation  of  the 
adequacy,  accuracy,  and  validity  of  the 
final  EIS  shall  be  prepared,  and  a  new 
or  supplemental  EIS  prepared,  if 
necessary.  If  major  steps  toward 
implementation  of  the  proposed  action 
have  not  occurred  within  die  time 
frame,  if  any,  set  forth  in  the  final  EIS, 
or  within  five  years  from  the  date  of 
approval  of  the  final  EIS,  a  written 
reevaluation  of  the  adequacy,  accuracy, 
and  validity  of  the  final  EIS  shall  be 
prepared,  and  a  new  or  supplemental 
EIS  prepared,  if  necessary.  A  decision 
that  a  new  or  supplemental  EIS  is  not 
necessary  must  be  processed  in 
accordance  with  paragraph  (14)  of  this 
subsection  (c). 
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(d)  Legislative  EIS.  An  approved  draft 
legislative  EIS  may  be  forwarded  to  the 
appropriate  Congressional  committee(s) 
up  to  30  days  later  than  the  proposed 
legislation.  If  a  final  EIS  is  prepared  as 
required  by  CEQ  1506.8(b)(2),  it  shall  be 
forwarded  to  the  appropriate 
Congressional  committee  as  soon  as  it 
becomes  available.  Comments  on  the 
draft  EIS  and  FRA's  responses  thereto 
shall  be  forwarded  to  the  appropriate 
Congressional  committee(s). 

(e)  Changes  and  Supplements.  Where, 
in  the  development  of  an  FRA  action  for 
which  a  draft  or  final  EIS  has  been 
prepared,  a  significant  change  is  made 
which  would  alter  environmental 
impacts,  or  where  significant  new 
information  becomes  available  regarding 
the  environmental  impacts  of  such  an 
FRA  action,  the  Program  Office  shall 
prepare  an  appropriate  supplement  to 
the  original  draft  or  final  EIS  for  that 
portion  of  the  FRA  action  affected.  Such 
a  supplement  shall  be  processed  in 
accordance  with  paragraphs  (3)  through 
(17)  of  subsection  (c)  of  this  section.  If 

a  formal  administrative  record  is 
required  for  any  FRA  action  for  which 
a  supplemental  EIS  is  prepared,  the 
supplemental  EIS  shall  be  introduced 
into  the  formal  administrative  record. 
The  Program  Office,  in  consultation 
with  the  FRA  Office  of  Chief  Counsel, 
shall  determine  whether  and  to  what 
extent  any  portion  of  the  proposed 
action  is  unaffected  by  the  planning 
change  or  new  information.  FRA 
decisionmaking  on  portions  of  the 
proposed  action  having  utility 
independent  of  the  affected  portion  may 
go  forward  regardless  of  the  concurrent 
processing  of  the  supplement. 

(f)  Representations  of  Mitigation. 
Where  a  fiiml  EIS  has  represented  that 
certain  measures  would  be  taken  to 
mitigate  the  adverse  environmental 
impacts  of  an  action,  the  FRA  program 
office  shall  monitor  the  action  and,  as 
necessary,  take  steps  to  enforce  the 
implementation  of  such  measures. 
Where  applicable,  the  Program  Office 

,  shall  include  appropriate  mitigation 
measures  as  a  condition  to  financial 
assistance  and  as  a  provision  of 
contracts.  The  program  office  shall, 
upon  request,  inform  cooperating  and 
commenting  agencies  on  progress  in 
carrying  out  mitigation  measures  they 
proposed  and  which  were  adopted  by 
FRA  and  shall  also,  upon  request,  make 
available  to  the  public  the  results  of 
relevant  monitoring. 

(g)  4(f)  Determinations.  Where  a  4(f) 
determination  as  well  as  an  EIS  is 
required  for  a  proposed  FRA  action,  it 
shall  be  prepared  in  accordance  with 
section  12  of  these  Procedures  and  shall 


be  integrated  with  the  draft  and  final 
EIS. 

(h)  Contents  of  an  EIS.  The  specific 
contents  of  both  a  draft  and  final  EIS  are 
prescribed  by  section  14  of  these 
Procedures.  Prescribed  format  for  or 
page  limitations  on  EIS's  shall  be  those 
set  out  in  CEQ  1502.7  and  1502.10.  An 
EIS  shall  be  prepared  so  as  to  focus  on 
the  significant  issues,  as  identified  by 
the  environmental  assessment  and  the 
process  of  public  comment,  and  so  as  to 
avoid  extraneous  data  and  discussion. 
The  text  of  an  EIS  shoiild  be  written  in 
plain  language  comprehensible  to  a  lay 
person,  with  technical  material  gathered 
into  appendices.  Graphics  and 
drawings,  maps  and  photographs  shall 
be  used  as  necessary  to  clarify  the 
proposal  and  its  alternatives.  The 
sources  of  all  data  used  in  an  EIS  shall 
be  noted  or  referenced  in  the  EIS. 

14.  Contents  of  an  Environmental 
Impact  Statement 

To  the  fullest  extent  possible,  the 
Program  Office  shall  prepare  draft 
environmental  impact  statements 
concurrently  with  and  integrated  with 
environmental  impact  analyses  and 
related  studies  required  by  the  various 
environmental  review  laws  and 
Executive  Orders  listed  in  subsection  (n) 
below. 

In  addition  to  the  requirements  of 
CEQ  1502.11  through  1502.18,  and 
subject  to  the  general  provisions  of 
section  13(h)  of  these  Procedures,  a  draft 
or  final  EIS  shall  contain  the  following: 

(a)  If  appropriate,  identification  of  the 
document  as  containing  a  4(f) 
determination  made  pursuant  to  section 
4(f)  of  the  Department  of  Transportation 
Act,  49  U.S.C.  303(c). 

(b)  If  appropriate,  a  citation  to  section 
106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470(f). 

(c)  Identification  of  the  FRA. 

(d)  The  Program  Office  that  prepared 
the  document. 

(e)  The  month  and  year  of  preparation 
of  the  dociunent. 

(f)  In  a  draft  EIS,  the  name  and 
address  of  the  person  in  the  FRA  to 
whom  comments  on  the  document 
should  be  addressed,  and  the  date  by 
which  comments  must  be  received  to  be 
considered. 

(g)  A  list  of  those  persons, 
organizations,  or  agencies  assisting  the 
FRA  in  the  preparation  of  the  document. 

(h)  In  a  draft  EIS,  a  list  of  agencies, 
organizations,  and  persons  to  whom 
copies  of  the  document  are  being  sent. 

(i)  In  a  final  EIS,  a  list  of  all  agencies, 
organizations,  or  persons  from  whom 
comments  were  received  on  the  draft 
EIS. 

(j)  A  table  of  contents. 


(k)  A  brief  statement  of  the  purpose 
and  need  to  which  the  alternatives 
described  in  subsection  (1)  respond, 
including,  where  applicable,  the 
legislative  authority  on  which  it  is 
based;  and  the  extent  to  which  other 
Federal,  State,  or  local  agencies  are 
funding  or  otherwise  participating  in  or 
regulating  the  alternatives. 

(1)  A  description  of  all  reasonable 
alternative  courses  of  action  which 
could  satisfy  the  purpose  and  need 
identified  in  subsection  (k).  The 
description  should  include  the  "no 
action"  alternative  and  alternatives  not 
currentiy  within  the  authority  of  the 
FRA,  as  well  as  a  description  of  feasible 
mitigation  measures  which  have  not 
been  incorporated  into  the  proposed 
action.  The  draft  EIS  may  and  the  final 
EIS  shall  identify  which  alternative  is 
the  proposed  action. 

(m)  A  short  description  of  the 
enviroimient  likely  to  be  affected  by  the 
proposed  action,  by  way  of  introduction 
to  the  environmental  impact  analysis, 
including  a  list  of  all  States,  counties, 
and  metropolitan  areas  likely  to  be  so 
affected. 

(n)  An  emalysis  of  the  environmental 
impacts  of  the  alternatives,  including 
the  proposed  action,  if  identified.  The 
discussion  under  each  area  of  impact 
should  cover  the  proposed  action  and 
all  alternatives,  even  if  only  to  point  out 
that  one  or  more  alternatives  would 
have  no  impact  of  that  kind.  Under  each 
area  of  impact,  the  discussion  should 
focus  on  alternatives  which  might 
enhance  environmental  quality  or  avoid 
some  or  all  adverse  impacts  of  the 
proposed  action.  Attachment  2  to  DOT 
Order  5610.1C  provides  guidance  on  the 
contents  of  this  section.  Analysis  should 
be  focused  on  areas  of  significant 
impact:  beneficial  and  adverse;  direct, 
indirect,  and  cumulative;  and  both  long- 
and  short-term.  There  should  be 
evidence  of  consultation  with 
appropriate  Federal,  State  and  local 
officials.  At  a  minimum,  the  following 
areas  should  be  considered  in  the 
environmental  analysis,  although  their 
discussion  in  the  EIS  is  dependent  on 
their  relevance. 

(1)  Air  quality.  There  should  be  an 
assessment  of  the  consistency  of  the 
alternatives  with  Federal  and  State 
plans  for  the  attainment  and 
maintenance  of  air  quality  standards. 

(2)  Water  qualify.  There  should  be  an 
assessment  of  the  consistency  of  the 
alternatives  with  Federal  and  State 
standards  concerning  drinking  water, 
storm  sewer  drainage,  sedimentation 
control,  and  non-point  source 
discharges  such  as  nmoff  fi-om 
construction  operations.  The  need  for 
any  permits  under  sections  402  and  404 
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of  the  Federal  Water  Pollution  Control 
Act  (33  U.S.C.  1342, 1344)  for  the 
discharge  of  dredged  or  fill  material 
shall  be  discussed. 

(3)  Noise  and  vibration.  The 
alternatives  should  be  assessed  vtrith 
respect  to  applicable  Federal,  State,  and 
local  noise  standards,  especially  those 
enforced  by  the  FRA  for  railroad 
equipment,  yards  and  facilities 
including  49  CFR  Part  210  "Raihoad 
Noise  Emission  Compliance 
Regulations." 

(4)  Solid  waste  disposal.  The 
alternatives  should  be  assessed  with 
respect  to  State  and  local  standards  for 
sanitary  landfill  and  solid  waste 
disposal. 

(5)  Natiiral  ecological  systems.  The 
EIS  should  assess  both  construction 
period  and  long-term  impacts  of  the 
alternatives  on  wildlife  and  vegetation 
in  the  affected  environment.  Where  an 
alternative  proposes  to  control  or 
modify  a  stream  or  other  body  of  water 
in  some  way,  it  shall  contain  evidence 
of  consultation  with  the  U.S.  Fish  and 
Wildlife  Service  of  the  Department  of 
the  Interior  and  with  the  agencies 
exercising  administration  over  the 
wildlife  resources  of  affected  States,  as 
required  by  section  2(a)  of  the  Fish  and 
Wildlife  Coordination  Act.  16  U.S.C. 
662(a). 

(6)  Wetlands.  In  accordance  with  E.O. 
11990  (May  24,  1977),  and  DOT  Order 
5660.1A,  the  Program  Office  shall 
determine  whether  any  of  the 
alternatives  will  be  located  in  a  wetland 
area.  If  so,  the  procedures  in  DOT  Order 
5660.1  A  should  be  followed  including 
consiUtation  with  the  appropriate 
representative  of  the  Department  of  the 
Interior,  and  with  responsible  Federal, 
State  or  local  officials  with  special 
expertise,  concerning  the  impacts  of  the 
proposal  on  the  wetland  areas  affected. 
If  the  proposed  action  is  located  in  a 
wetland  area,  the  final  EIS  shall 
document  a  determination  that  there  is 
no  practicable  alternative  to  such 
location,  and  that  the  proposed  action 
includes  all  practicable  measures  to 
minimize  harm  to  wetlands  which  may 
result  from  such  use. 

(7)  Endangered  species.  If  applicable, 
the  EIS  shall  discuss  the  impacts  of  the 
alternatives  on  endangered  or 
threatened  species  of  wildlife.  The 
Department  of  the  Interior  lists  such 
species  in  50  CFR  Part  17.  There  should 
be  evidence  of  consultation  with  the 
Department  of  the  Interior  as  required 
by  section  7  of  the  Endangered  Species 
Act,  16  U.S.C.  1536. 

(8)  Flood  hazard  evaluation  and 
floodplain  management.  In  accordance 
with  E.O.  11988  (May  24, 1977),  and 
DOT  Order  5650.2,  the  Program  Office 


shall  determine  whether  any  of  the 
alternatives  vdll  affect  a  base  floodplain. 
Base  floodplain  limits  shall  be 
determined  by  using  Department  of 
Housing  and  Urban  Development 
floodplain  maps,  or,  if  one  or  more  are 
not  available  for  a  particular  area,  on  the 
best  available  information.  If  one  or 
more  alternatives  will  affect  a  base 
floodplain,  the  draft  EIS  shall  discuss: 
any  risk  associated  with  each  such 
alternative;  the  impacts  on  natural  and 
beneficial  floodplain  values;  the  degree 
to  which  the  alternative  supports 
incompatible  development  in  the  base 
floodplain;  and  the  adequacy  of  the 
methods  proposed  to  minimize  harm.  In 
the  final  EIS,  this  discussion  should 
concentrate  on  the  proposed  action.  If 
the  proposed  action  involves  a 
significant  encroachment  on  a  base 
floodplain,  the  final  EIS  shall  contain  a 
finding,  made  in  writing  by  the 
Administrator,  that  the  proposed 
significant  encroachment  is  the  only 
practicable  alternative.  This  finding 
shall  be  supported  by  a  description  of 
why  the  proposed  action  must  be 
located  in  the  floodplain,  including  the 
alternatives  considered  and  why  they 
were  not  practicable  and  accompanied 
by  a  statement  that  the  action  conforms 
to  applicable  State  and/or  local 
floodplain  protection  standards.  This 
finding  shall  be  provided  to  interested 
parties.  Guidance  on  the  definition  of 
significant  encroachment  and  other 
matters  is  provided  in  DOT  Order 
5650.2. 

(9)  Coastal  zone  management.  If 
applicable,  the  EIS  should  discuss  to 
what  extent  the  alternatives  are 
consistent  with  approved  coastal  zone 
management  programs  in  affected 
States,  as  required  by  section  307(c)(2) 
of  the  Coastal  Zone  Management  Act.  16 
U.S.C.  1456(c)(2). 

(10)  Production  and  consumption  of 
energy.  The  EIS  shall  assess  in  detail 
any  irreversible  or  irretrievable 
commitments  of  energy  resources  likely 
to  be  involved  in  each  alternative  and 
any  potential  energy  conservation, 
especially  those  alternatives  likely  to 
reduce  the  use  of  petroleum  or  natiu^ 
gas,  consistent  with  the  policy  outlined 
in  Executive  Order  12185. 

(11)  Use  of  natural  resoiirces  other 
than  energy,  such  as  water,  minerals,  or 
timber.  The  EIS  shall  assess  in  detail 
any  irreversible  or  irretrievable 
commitments  of  these  resoiut;es  likely 
to  be  involved  in  each  alternative. 

(12)  Aesthetic  environment  and 
scenic  resources.  The  EIS  should 
identify  any  significant  changes  likely  to 
occur  in  the  natural  landscape  and  in 
the  developed  environment.  The  EIS 
should  also  discuss  the  consideration 


given  to  design  quality,  art.  and 
architecture  in  project  planning  and 
development  as  required  by  DOT  Order 
5610.4. 

(13)  Transportation.  The  EIS  should 
assess  the  impacts  on  both  passenger 
and  freight  transportation,  by  all  modes, 
from  local,  regional,  national,  and 
international  perspectives.  The  EIS 
should  include  a  discussion  of  both 
construction  period  and  long-term 
impacts  on  vehicular  traffic  congestion. 

(14)  Elderly  and  handicapped.  The 
EIS  shall  assess  impacts  of  the 
alternatives  on  the  transportation  and 
general  mobility  of  the  elderly  and 
handicapped. 

(15)  Land  use.  The  EIS  should  assess 
the  impacts  of  each  alternative  on  local 
land  use  controls  and  comprehensive 
regional  planning  as  well  as  on 
development  within  the  affected 
environment,  including,  where 
applicable,  other  proposed  Federal 
actions  in  the  area.  Where 
inconsistencies  or  conflicts  exist,  this 
section  should  describe  the  extent  of 
reconciliation  and  the  reason  for 
proceeding  notvdthstanding  the  absence 
of  full  reconciliation.  As  required  by  42 
U.S.C.  4332(2)(D)(iv),  the  Program 
Office  shall  provide  early  notification 
to.  and  solicit  the  views  of,  any  State  or 
Federal  land  management  entity  with 
respect  to  any  alternative  which  may 
have  significant  impacts  upon  such 
entity  and,  if  there  is  any  disagreement 
on  such  impacts,  prepare  a  written 
assessment  of  such  impacts  and  views 
for  incorporati6n  into  the  final  EIS. 

(16)  Socioeconomic  envirorunent.  The 
EIS  should  assess  the  number  and  kinds 
of  available  jobs  likely  to  be  affected  by 
the  alternatives.  Also  discussed  should 
be  the  potential  for  community 
disruption  or  cohesion,  the  possibility 
of  demographic  shifts,  and  impacts  on 
local  govenmient  services  and  revenues. 
The  need  for  and  availability  and 
adequacy  of  relocation  housing  should 
be  assessed,  using  as  a  guide  section  6 
of  Attachment  2  to  DOT  Order  5610.1C. 
The  positive  and  negative  consequences 
of  each  alternative  on  commerce  in  the 
community  and  its  surrounding 
metropolitan  area,  specifically  on 
existing  business  districts  and  the 
immediate  project  areas  should  be 
analyzed. 

(17)  Public  health. 

(18)  Public  safety.  The  EIS  should 
assess  the  transportation  or  use  of  any 
hazardous  materials  which  may  be 
involved  in  the  alternatives,  and  the 
level  of  protection  afforded  residents  of 
the  affected  environment  from 
construction  period  and  long-term 
operations  associated  with  the 
alternatives. 
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(19)  Recreation  areas  and 
opportunities.  Impacts  of  the 
alternatives  on  sites  devoted  to 
recreational  activities  should  be 
assessed,  including  impacts  on  non-site- 
specific  activities,  such  as  hiking  and 
bicycling,  and  impacts  on  non-activity- 
specific  sites  such  as  designated  "open 
space".  Where  land  acquired  with 
Federal  grant  money  such  as 
Department  of  Housing  and  Urban 
Development  "open  space"  funds  or 
Bureau  of  Outdoor  Recreation  "land  and 
water  conservation"  funds  is  involved, 
there  should  be  evidence  of  consultation 
with  the  grantor  agency  concerning  the 
proposed  action,  and  of  any  approvals 
required  by  Section  6(f)  of  the  Land  and 
Water  Conservation  Fund  Act  (16  U.S.C. 
460l-8(f)). 

(20)  Environmental  Justice.  The  EIS 
should  address  environmental  justice 
considerations  as  required  by  Executive 
Order  12898.  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations"  and  the  DOT  Order  on 
Environmental  Justice. 

(21)  Sites  of  historical,  archeological, 
architectural,  or  cultural  significance.  In 
accordance  with  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470(f),  the  EIS  shall  identify  all 
properties  which  may  be  affected  by  the 
alternatives  that  are  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places.  For  a 
property  not  included  in  the  National 
Register,  the  criteria  for  inclusion  may 
be  found  in  36  CFR  Part  60.  There 
should  be  evidence  of  consultation  with 
the  appropriate  State  Historic 
Preservation  Officer  and  in  case  of 
disagreement  with  the  Department  of 
the  Interior  as  to  whether  a  property  is 
eligible  for  the  National  Register.  The 
criteria  of  effect  on  historic  properties 
found  in  36  CFR  Part  800  should  be 
discussed  with  regard  to  each 
alternative.  In  the  final  EIS,  there  should 
be  evidence  of  consultation,  concerning 
the  impacts  of  the  proposed  action  on 
historic  properties,  with  the  appropriate 
State  Historic  Preservation  Officer(s), 
and  with  State  or  local  historical 
societies,  museums,  or  academic 
institutions  having  special  expertise.  In 
the  event  that  the  FRA  in  considtation 
with  the  State  Historic  Preservation 
Officer  finds  that  a  proposed  action  will 
have  an  adverse  effect  on  such  property, 
there  should  also  be  evidence  in  the 
final  EIS  of  subsequent  consultation 
with  the  Advisory  Council  on  Historic 
Preservation.  A  4(f)  determination  may 
also  be  required  in  the  EIS,  as  provided 
in  section  12  of  these  Procedures. 

(22)  Constinction  impacts.  The  EIS 
should  identify  and  assess  the  impacts 


associated  with  the  construction  period 
of  each  alternative,  if  any. 

(o)  A  sununary  of  imavoidable 
adverse  impacts  of  the  alternatives  and 
a  description  of  mitigation  measiu^s 
planned  to  minimize  each  adverse 
impact.  Impacts  and  mitigation 
measures  should  be  identified  in  this 
table  as  either  long-term,  short-term,  or 
construction-period.  If  a  proposed 
action  will  have  an  adverse  effect  on  a 
property  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places,  this  part  of  the  final  EIS 
shall  include  a  copy  of  any 
Memorandum  of  Agreement  with,  or 
other  response  to  comments  by,  the 
Advisory  Council  on  Historic 
Preservation,  in  accordance  with  36  CFR 
Part  800.  This  part  of  the  EIS  should 
also  include  a  sununary  of  any 
irreversible  or  irretrievable 
commitments  of  resources  and  any 
foreclosures  of  future  options  that 
would  be  likely  to  residt  fi-om  the 
alternatives. 

(p)  A  brief  discussion  of  the 
relationship  between  local  short-term 
uses  of  the  environment  affected  by  the 
alternatives,  and  the  maintenance  and 
enhancement  of  long-term  productivity 
in  that  enviromnent. 

(q)  Any  4(f)  determination  covering 
the  same  proposed  action  as  the  EIS. 

(r)  A  compilation  of  all  applicable 
Federal,  State  and  local  permits, 
licenses,  and  approvals  which  are 
required  before  the  proposed  action  may 
conunence.  The  final  EIS  should  reflect 
that  there  has  been  compliance  with  the 
requirements  of  all  applicable 
environmental  laws  and  orders.  If  such 
compliance  is  not  possible  by  the  time 
of  final  EIS  preparation,  the  EIS  should 
reflect  consultation  with  the  appropriate 
agencies  and  provide  reasonable 
assurance  that  the  requirements  can  be 
met. 

(s)  In  a  final  EIS,  a  compilation  of  all 
responsible  comments  received  on  the 
draft  EIS,  whether  made  in  writing  or  at 
a  public  hearing,  and  responses  to  each 
comment.  Comments  may  be  collected 
and  summarized  except  for  comments 
by  Federal  agencies  and  where 
otherwise  required  by  Federal  law  or 
regulation.  Every  effort  should  be  made 
to  resolve  significant  issues  before  the 
EIS  is  put  into  final  form.  The  final  EIS 
should  reflect  such  issues,  consultation 
and  efforts  to  resolve  such  issues, 
including  an  explanation  of  why  any 
remaining  issues  have  not  been 
resolved. 

(t)  An  index,  if  possible  and  useful. 

(u)  Signature  and  date  indicating  the 
approval  of  the  Administrator  as 
required  by  section  13(c)  of  these 
Procedures. 


15.  Record  of  Decision 

(a)  General.  The  Program  Office  shall 
prepare  a  draft  record  of  decision  at  the 
point  in  which  the  FRA  is  prepared  to 
make  a  final  decision  on  the  proposed 
action.  The  timing  of  the  agency's 
decision  shall  follow  the  requirements 
of  CEQ  1506.10.  The  record  of  decision 
shall  follow  the  same  approval  process 
as  the  final  EIS,  as  described  in  section 
13{c)(12)  tiirough  (16J  of  these 
Procedures. 

(b)  Contents.  The  draft  record  of 
decision  shall  include  a  description  of 
the  proposed  action  and  the 
environmental  information  specified  in 
CEQ  1505.2  as  well  as  proposed 
findings  pursuant  to  section  4(f),  the 
DOT  Wetlands  Order  (DOT  5660.1A), 
and  the  DOT  Floodplains  Order  (DOT 
5650.2),  as  appropriate. 

(c)  Changes.  If  me  Administrator,  or 
his  or  her  designee,  wishes  to  take  an 
action  which  was  not  identified  as  the 
preferred  action  in  the  final  EIS,  or 
proposes  to  make  substantial  changes  in 
the  mitigation  measures  or  findings 
discussed  in  the  draft  record  of 
decision,  the  revised  record  of  decision 
shall  be  processed  internally  in  the 
same  manner  as  EIS  approval,  in 
accordance  with  section  13(c)  of  these 
Procedures. 

16.  Effective  Date  - 

These  Procedures  were  effective  as  of 
July  30, 1979  and  apply  to  all  FRA 
actions  undertaken  after  that  date. 

Dated:  May  18, 1999. 
Jolene  M.  Molitoris, 
Administrator. 

[FR  Doc.  99-13262  Filed  5-25-99;  8:45  am) 
BILUNQ  COOE  4910-62-U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  die  Office  of 
Hazardous  materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
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indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  Jxme  25, 1999. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  nimiber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  niimber. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility  PL-401,  at 
the  U.S.  Department  of  Transportation, 

New  Exemptions 


Nassif  Building,  400  7th  Street,  SW, 
Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  May  20, 
1999. 

J.  Suzanne  Hedgepetfa, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application 
No. 

Docket  No. 

Applicant 

Regulatk}n(s)  affected 

Nature  of  exemption  thereof 

12250-^  

RSPA-1999- 

New  Mexico  State  High- 

49 CFR  173.415 

To  auttiorize  the  transportatk>n  in  commerce  of  a 
Type  A  packaging,  Class  7  without  required  doc- 

5793 

way  &  Transportation 

Hwy.,  Santa  Fe,  NM. 

umentation  of  tests  and  engineering  evaluation 
on  file  showing  ttie  constructwn  methods,  pack- 
aging design,  and  materials  of  constaictron. 
(mode  1) 

12251-N  

RSPA-1999- 

Four  Seasons  Environ- 

49 CFR  180.405 

To  authorize  the  transportation  In  commerce  of 

5494 

mental,  GreenstX)ro, 
NC. 

flammable  liqukls,  n.o.s..  Class  3,  in  non-DOT 
speclfk:ation  cargo  tanks.  (tTKXle  1 ) 

12258-N  

RSPA-1999- 

JL  Shepherd  &  Assoc!-- 

49  CFR  171.18,  171.19, 

To  authorize  the  transportation  in  commerce  of  a 

5602 

ates,  San  Fernando, 
CA. 

^71.20. 

specically  designed  device  containing  Radio- 
active material,  Class  7.  (mode  1) 

12259-N  

RSPA-1999- 

GlaxoWellcome  Re- 

49 CFR  173.196 

To  authorize  the  transportation  in  commerce  of 

5601 

search,  Triangle  Park, 
NC. 

etiologic  agents  (infectious  substances)  in  alter- 
native packagings.  (mode  1) 

12260-N  

RSPA-1999- 

Dodson  International  Air, 

49  CFR  172. 101  (9b). 

To  authorize  the  transportation  in  commerce  of  cer- 

5600 

Douglasville,  GA. 

172.204(c), 
173.27(b)(2)  &  (3). 
175.30(a)(1). 

tain  Division  1.1,  1.2,  1.3  and  1.4  explosives 
which  are  forbidden  or  exceed  quantities  author- 
ized for  transportation,  (mode  4) 

12261-N  

RSPA-1999- 

Medical  Equipment  & 

49  CFR  173.196 

To  authorize  the  transportation  in  commerce  of  an 
alternative  secondary  packaging  for  use  in  trans- 

5599 

Maintenance  Co., 

Rockville.  MD. 

porting  infectious  substances  (etiologic  agents), 
(model) 

12263-N  

RSPA-1999- 

Orbital  Sciences  Corp., 

49CFR172,  Sul)partsC, 

To  autfiorize  the  transportation  in  commerce  of  a 

5597 

Dulles,  VA.    . 

D,  E,  F  &  G. 

specialty  designed  devrce  containing  various  haz- 
ardous materials  to  be  transported  as  essentially 
unregulated,  (mode  4) 

12266-N  

RSPA-1999- 

Toyota  Motor  Sales. 

49  CFR  172.301(c), 

To  authonze  the  transportation  in  commerce  of 

5636 

U.S.A.,  Ton^nce,  CA. 

173.4(a)(4)  and  (a)(10). 

small  quantities  of  flammable  liquids.  Class  3,  in 
non-refillable  containers  enclosed  in  sealed  poly- 
etfiylene  bags  with  overpacks.  (mode  1 ) 

12268-N  ...... 

RSPA-1999- 

Naico  Chemical  Co., 

49  CFR  173.202,  173.203 

To  authorize  the  transpxjrtation   in  commerce  of 

5638 

Naperville,  IL 

empty  non-DOT  specification  packaging  con- 
taining residual  of  certain  Class  8  materials, 
(model) 

12269-N  

RSPA-1999- 

Solutia  Inc.,  St.  Louis, 

49  CFR  173.31(f)  

To  authorize  continued  use  of  DOT   111A100W 

5639 

MO. 

tanks  for  in-plant  storage  inventory  of  hazardous 
substances  designed  as  Environmentally  Sen- 
sitive Chemicals  without  required  head  protectkxi 
and  metal  jacket,  (mode  2) 

12274-N  

RSPA-1999- 

Snow  Peak  USA,  Inc., 

49CFR173.304(d)(3)(ii), 

To  authorize  the  transportatkxi  of  Liquefied  petro- 

5707 

Lake  Oswego,  OR. 

178.33. 

leum  gas  in  non-refillable.  non-DOT  specification 
inside  containers  conforming  to  the  DOT  Speci- 
fication 2P  except  for  size,  testing  requirements, 
maiUng  and  maximum  charging  pressure. 
(modesl,2,  3,  4) 
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(FR  Doc.  99-13247  Filed  5-25-99;  8:45  am) 
BILUNO  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  l/laterials  Safety; 
Notice  of  Applications  for  lyiodification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  EKDT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of    . 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein,  this 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Request  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 


applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  (15  days  after  publication)^ 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  E)C  20590. 

Comments  should  refer  to  the 
application  nimiber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW, 
Washington,  DC. 


Application  No. 


8723-M  .. 

10821-M 

10826-M 

10832-M 

10874-M 

11248-M 

11380-M 

11447-M 

11485-M 

11537-M 

11537-M 

11537-M 

11769-M 

11881-M 

11903-M 

11986-M 

12063-M 

12074-M 

12118-M 

12143-M 

12232-M 

12255-M 


Docket  No. 


RSPA-1 997-21 32 
RSPA-1 997-2604 
RSPA-1 998-31 71 
RSPA-1 998-3827 
RSPA-1 998-3841 
RSPA-1 998-4210 
RSPA-1 998-4477 
RSPA-1 999-5204 
RSPA-1 999-5579 


Applicant 


Dyno  Nobel,  Inc.,  Salt  Lake  City,  UT' 

BFI  Waste  Systems  of  Nortti  Anierica,  Inc.,  Atlanta,  GA^ 
BFI  Waste  Systems  of  North  America,  Inc.,  Atlanta,  GA^ 

Autoliv  ASP,  Inc.,  Ogden,  UT*  

BFI  Waste  Systems  of  North  America,  Inc.,  Atlanta,  GA^ 

HAZMATPAC,  Houston,  TX^ 

Baker  Atlas,  Houston,  TX^  

SAES  Pure  Gas,  Inc.,  San  Luis  Obispo,  CAB 

Zeneca,  Inc.,  Wilmington  DE^  

Los  Angeles  Chemical  Company,  South  Gate,  CA^o 

Hasa,  Inc.,  Santa  Clarita,  CA"  

Hawkins  Chemical,  Inc.,  Minneapolis,  MN^^ 

Great  Western  Chemical  Company,  Portland,  OR '3  

Wampum  Hardware  Company,  New  Galilee,  PA^*  

Comptank  Corporation,  Bothwell,  Ontario,  CA's  

Department  of  Defense  (MTMC),  Falls  Church,  YA  ^^  

The  Hydrocartwn  Flow  Specialist,  Morgan  City,  LA^^ 

Van  Hool  NV,  B-2500  Uer  Koningshooikt,  BE^s 

Taylor-Wharton  Gas  Equipment,  Theodore,  AL  ^^ 

Suburt)an  Propane,  Anchorage,  AK^ 

Bell  Helicopter,  Hurst,  TX^^  

Tl/Martin  JAVELIN  Joint  Venture,  Lewisville,  TX^^ 


Modification  of 
exemptkm 


8723 
10821 
10826 
10832 
10874 
11248 
11380 
11447 
11485 
11537 
11537 
11537 
11769 
11881 
11903 
11986 
12063 
12074 
12118 
12143 
12232 
12255 


compressed  hy- 


'  To  modify  the  exemption  to  alkjw  for  an  additional  design  for  the  emulsion  tote  bin  for  bulk  shipments  of  certain  Division  1.5  explosives  and/ 
or  Division  5.1  oxidizers. 

2  To  modify  the  exemption  to  relieve  the  martcing  requirements  of  inner  packages,  inside  roll  off  containers,  when  transporting  regulated  med- 
ical waste  from  a  single  offeror, 

3  To  modify  the  exemption  to  eliminate  the  quantity  requirement  for  puncture-resistant  sharps  containers  and  film  thickness  of  plastic  bags  as 
inner  containers  for  use  in  transporting  regulated  medical  waste. 

*  To  modify  the  exemption  to  provide  for  additional  facilities  and  Class  9  material. 

5  To  modify  the  exemption  to  eliminate  the  quantity  requirement  for  puncture-resistant  sharps  containers  and  film  thickness  of  plastic  bags  as 
inner  containers  for  use  in  transporting  regulated  medical  waste. 

6  To  modify  the  exemption  to  allow  for  passenger-carrying  aircraft  as  an  additional  mode  of  transportation  for  the  transportation  of  certain  haz- 
ardous materials  in  specially  designed  combination  type  packagings  without  required  labelling  and  placarding  in  limited  quantities. 

^To  modify  the  exemption  to  allow  for  design  changes  of  the  non-DOT  specification  cylinder  for  the  transportation  of  certain  c 
drocartxxi  gases. 

«To  modffy  the  exemption  to  allow  for  regulatory  changes  to  the  design,  fabrication  and  maridng  of  the  pressure  vessel  as  set  forth  in  the  req- 
uisite design  code  In  the  country  of  final  destination  for  the  transportation  of  certain  Division  4.2  hazardous  materials. 

9To  modify  the  exemption  to  provide  for  Division  4.3  as  an  additional  class  of  material  for  tank  cars  authorized  to  remain  standing  with  unload- 
ing connections  attached  when  no  product  Is  being  transferred,  provided  that  a  minimal  level  of  monitoring  is  maintained. 

'OTo  modify  the  exemption  to  authorize  Class  3  hazardous  materials  and  those  hazardous  materials  currently  authorized  to  be  shipped  in 
UN31 H2  IBCs  that  are  securely  mounted  to  a  flatbed  trailer,  but  not  removed  from  the  vehicle  prior  to  loading  or  unloading  of  the  container. 

]JTo  modify  the  exemption  to  Increase  packaging  capacities  not  exceeding  610  gallons  for  the  transportation  of  certain  Class  8  materials  in 
IBCs  tfiat  are  securely  mounted  to  a  flatbed  trailer,  but  not  removed  from  the  vehicle  prior  to  loading  or  unloading  of  the  container. 

12  To  modify  the  exemption  to  provide  for  additional  Class  8  materials  in  IBCs  that  are  securely  mounted  to  a  flatljed  trailer,  but  not  removed 
from  the  vehicle  prior  to  loading  or  unloading  of  the  container. 

'3  To  modify  the  exemption  to  provide  for  Division  5.1  as  an  additional  class  of  material  and  allow  for  UN-mari<ed  compatible  IBCs  having  ca- 
pacities not  exceeding  550  gallons  without  removing  the  IBC  from  the  vehicle  on  which  it  is  transported. 

i*To  modify  the  exemption  to  provide  for  passengers  and  their  respective  vehicles  to  be  permitted  on  the  vessel  during  the  transport  of  explo- 
sives for  quarry  operations. 
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15  To  modify  the  exemption  to  allow  for  the  manufacture,  marking  and  sale  of  various  size  non-CX)T  specification  cargo  tanks  from  600  gallon 
to  6,150  gallon  vessels  manufactured  from  glass  fiber  reinforced  plastics  for  use  in  transporting  various  Division  6.1,  Class  3  8  or  9  hazardous 
matenals. 

16  To  modify  the  exemption  to  allow  for  ventilation  of  cargo  holds  during  mafntenance  operations. 

yjo  modify  the  exemption  to  provide  for  additional  Class  8  hazardous  materials  in  IM  101  tanks  equipped  with  an  extemal  bottom  discharqe 
valve. 

i8To  mo^fy  the  exemption  to  allow  for  minor  editorial  drawing  changes/addition  of  Code  Cases  2261  and  2265  for  the  manufacture  mark  and 
sale  of  DOT  Specification  steel  portable  tanks  designed,  constructed  and  stamped  in  accordance  with  Division  2  of  Section  VIII  of  the  ASME 
BPV  Code  for  the  transport  of  Division  2.1  and  2.2  materials. 

19  To  modify  the  exemption  to  add/update  drawings  to  match  manufacturing  fabrication,  assembly  sequences  and  procedures  for  the  manufac- 
ture, marking,  sale  and  use  of  DOT  Specification  4L  welded  insulated  cylinders  and  assemblies  mounted  to  a  handling  skid  for  transportinq  Divi- 
sion 2.2  material;  approval  to  utilize  an  additional  steel  handling  skid.  -r-       » 

20  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  authorizing  the  transportation  of  propane  that  exceeds  the  quantity  limita- 
tions per  package,  when  offered  for  transportation  by  air. 

21  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  in  commerce  of  a  Division  1 .3  explosive  devrce  in- 
stalled in  an  aircraft/helicopter  wing  with  relief  from  maridng,  labeling  and  packaging  requirements. 

22  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  transportation  in  a  non-DOT  specification  cylinder  of  a  limited  quaritity 
compressed  gas  without  shipping  papers,  marking,  and  latjeling. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  May  20, 
1999. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 

Exemptions  and  Approvals. 

[FR  Doc.  99-13248  Filed  5-25-99;  8:45  am] 

BILLING  CODE  4910-60-M 


Donnelly  &  Bayh,  LLP,  1350  Eye  Street, 
N.W.,  Suite  200,  Washington.  DC 
20005-3324. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  19, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-13226  Filed  5-25-99;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33742] 

Dakota,  Missouri  Valley  &  Western 
Railroad,  Inc.— i.ease  and  Operation 
Exemption— Canadian  Pacific  Railway 

Dakota,  Nfissouri  Valley  &  Western 
Railroad,  Inc.,  a  Class  m  rail  carrier,  has 
filed  a  notite  of  exemption  under  49 
CFR  1150.41  to  lease  and  operate 
approximately  58.41  miles  of  rail  line 
from  Canadian  Pacific  Railway  between 
milepost  264.37,  at  Oakes,  and  milepost 
205.96,  at  Hankinson,  in  Dickey,  Sargent 
and  Richland  Counties,  ND. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  the  May  19, 
1999  effective  date  of  the  exemption. 

If  the  notice  contains  ialse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33742,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Esq.,  Oppenheimer  Wolff 


Surface  Transportation  Board 
[STB  Docket  No.  AB-364  (Sub-No.  4X)] 

Mid-Michigan  Railroad,  Inc.— 
Abandonment  Exemption— in  Kent  and 
Ionia  Counties,  Ml 

Mid-Michigan  Raiboad,  Inc.  (MMRR) 
has  filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  5-mile  line 
of  its  railroad  between  milepost  105.5, 
near  Lowell,  and  milepost  110.5,  at 
Elmdale,  in  Kent  and  Ionia  Counties, 
MI.  The  line  traverses  United  States 
Postal  Service  Zip  Codes  49331  and 
49302. 

MMRR  has  certified  that:  (1)  No  local 
trafGc  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no  local 
or  overhead  traffic  on  the  line  during 
the  past  2  years;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(enviroimiental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 


(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  June  25, 1999,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  imder  49  CFR  1152.29  must  be 
filed  by  June  7, 1999.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
Jime  15, 1999,  with:  Surface 
Transportation  Board,  Oflice  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morel,  Ball  Janik 
LLP,  1455  F  St.,  N.W.,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

MMRR  has  filed  an  environmental 
report  which  addresses  the  efFects,  if 
any,  of  the  abandonment  on  the 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  enviromnental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  SlOOO.  See  49  CFR  1002.2(0(25). 


28560 


Federal  Register /Vol.  64,  No.  101  /  Wednesday,  May  26,  1999 /Notices 


environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  May  28.  1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  MMRR  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
its  line.  If  consummation  has  not  beeil 
effected  by  MMRR's  filing  of  a  notice  of 
consummation  by  May  26,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"  WWW.STB.DOT.GOV. " 

Decided:  May  19, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  90-13225  Filed  5-25-99;  8:45  am] 

BILUNO  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Commwit 
Requeat  for  Revenue  Procedure  99-27 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  99-27,  Uniform  Closing 
Agreement — ^Modified  Endowment 
Contracts. 


DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Uniform  Closing  Agreement — 
Modified  Endowment  Con^cts. 

OMB  Number:  1545-1652. 

Revenue  Procedure  Number:  Revenue 
Procedure  9»-27. 

Abstract:  This  revenue  procedtire 
provides  the  procedures  under  which 
insiuance  companies  may  cure 
inadvertent  nonegregious  overfunding 
errors  that  cause  life  insurance  contracts 
to  become  modified  endowment 
contracts  under  Internal  Revenue  Code 
section  7  702 A.  To  obtain  relief,  a  life 
insurance  company  must  file  a  ruling 
request,  together  with  an  executed 
closing  agreement  that  is  substantially 
the  same  as  the  model  agreement 
provided  in  the  revenue  procedure.  The 
revenue  procedure  is  effective  as  of  May 
18, 1999,  but  is  limited  to  relief  requests 
received  on  or  before  May  31,  2001. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Respondent:  100 
hours. 

Estimated  Total  Annual  Burden 
Hours:  20,000  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vtdll 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 


conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  19, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-13252  Filed  5-25-99;  8:45  am) 
BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Requeat  for  Form  2678 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasxiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2678, 
Employer  Appointment  of  Agent. 
DATES:  Written  comments  should  be 
received  on  or  before  July  26, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer  Appointment  of 
Agent. 
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OMB  Number:  1545-0748. 

Form  Number:  2678. 

Abstract:  Internal  Revenue  Code 
section  3504  authorizes  a  fiduciary, 
agent  or  other  person  to  perform  acts  of 
an  employer  for  purposes  of 
employment  taxes.  Form  2678  is  used  to 
empower  an  agent  with  the 
responsibility  and  liability  of  collecting 
and  paying  the  emplo)Tnent  taxes 
including  backup  withholding  and 
filing  the  appropriate  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms  and  the  Federal 
Government. 

Estimated  Number  of  Respondents: 
95,200. 

Estimated  Time  Per  Respondent:  30 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  47,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retimi  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  14, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-13253  Filed  5-25-99;  8:45  am) 
BILLING  CODE  483(M)1-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  72  and  75 

[FRL-6320-8] 
RIN  2060-AG46 

Acid  Rain  Program;  Continuous 
Emission  Monitoring  Ruie  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Title  IV  of  the  Clean  Air  Act 
(CAA  or  the  Act),  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990, 
authorizes  the  Environmental  Protection 
Agency  (EPA  or  Agency)  to  establish  the 
Acid  Rain  Program.  The  Acid  Rain 
Program  and  the  provisions  in  this  final 
rule  benefit  the  environment  by 
ensuring  that  the  sulfur  dioxide  (SO2), 
nitrogen  oxides  (NOx)  and  carbon 
dioxide  (CO2)  air  pollution  emissions  to 
be  measured  and  tracked  pursuant  to 
the  provisions  of  40  CFR  part  75  are 
accurately  monitored  and  reported. 
These  provisions  also  benefit  the 
regulated  entities  by  providing 
additional  flexibility  and  improved  cost 
effectiveness  to  the  monitoring  and 
reporting  options  available  to  part  75 
subject  soiu-ces.  On  January  11, 1993, 
the  Agency  promulgated  final  rules, 
including  the  final  continuous  emission 
monitoring  (CEM)  rule,  under  title  IV. 
On  May  17, 1995  and  November  20, 
1996,  the  Agency  revised  the  CEM  rule 
to  make  the  implementation  simpler.  On 
May  21, 1998,  the  Agency  proposed 
additional  revisions  to  the  CEM  rule,  to 
malce  implementation  easier  and  more 
efficient  for  both  EPA  and  the  facilities 
afiiected  by  the  rule,  to  improve  quality 
assiu-ance  requirements,  and  to  create 
new  alternative  monitoring  options. 
EPA  promulgated  final  rule  revisions 
addressing  some  of  these  additional 
proposed  revisions,  based  on  comments 
received,  when  EPA  promulgated  a 
Finding  of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone  (NOx  SIP 
call). 

In  this  action,  EPA  is  issuing  final 
rule  revisions  addressing  the  remaining 
May  21, 1998  proposed  revisions  to  the 
CEM  rule,  with  certain  changes  to  the 
proposal  based  on  the  public  conmients 
received.  Some  of  these  revisions  will 
be  relevant  for  sources  that  become 
subject  to  part  75  requirements  in 
response  to  the  NOx  SIP  call. 
DATES:  The  effective  date  of  this  rule  is 
June  25. 1999.  The  incorporation  by 


reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
June  25, 1999. 

ADDRESSES:  Docket.  Supporting 
information  used  in  developing  the 
regulations  is  contained  in  Docket  No. 
A-97-35.  This  docket  is  available  for 
public  inspection  and  photocopying 
between  8:00  a.m.  and  5:30  p.m. 
Monday  through  Friday,  excluding 
government  holidays  and  is  located  at: 
EPA  Air  Docket  (MC  6102) ,  Room  M- 
1500,  Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monika  Chandra,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460,  (202)  564-9781. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  the  preamble  are  listed  in 
the  following  outline: 

I.  Regulated  Entities 

II.  Background  and  Summary  of  Final  Rule 

III.  Summary  of  Major  Comments  and 

Responses 

A.  Certification/Recertification  Procedural 
Changes 

B.  Quality  Assurance  Requirements  for 
Quantifying  Stack  Gas  Moisture  Content 

C.  Percent  Monitor  Availability 

D.  Span  and  Range  Requirements 

E.  Flow-to-Load  Ratio  Test  Requirements 

F.  RATA  and  Bias  Test  Requirements 

1.  RATA  Load  Levels 

2.  Single  Point  Reference  Method  Sampling 

G.  Data  Validation 

1.  Data  Validation  During  Monitor 
Certification  and  Recertification 

2.  Data  Validation  for  RAT  As  and  Linearity 
Checks 

H.  Appendix  D — Sulfur  Dioxide  Emissions 
from  the  Combustion  of  Gaseous  Fuels 

1.  Summary  of  EPA  Analysis  of  Appendix 
D  Gaseous  Fuel  SO2  and  Heat  Input 
Methodologies 

2.  Changes  to  the  Definitions  of  "Pipeline 
Natural  Gas"  and  "Natural  Gas" 

3.  Changes  to  the  Methodology  for 
Calculating  SO2  Emissions  Under 
Appendix  D 

4.  Changes  to  the  Applicability  of 
Appendix  D 

5.  Changes  to  the  Method  of  Determining 
the  Sulfur  Content  Sampling  Frequency 
for  Gaseous  Fuels 

6.  Changes  to  the  Method  of  Determining 
the  GCV  Sampling  Frequency  for 
Gaseous  Fuels 

I.  Electronic  Transfer  of  Quarterly  Reports 
].  Bias,  Relative  Accuracy  and  Availability 

Determinations 
K.  Appendix  I — Proposed  Optional  Stack 

Flow  Monitoring  Methodology 
L.  Subpart  H— Clarifications  to  NOx  Mass, 

Monitoring  Requirements 
IV.  Administrative  Requirements 

A.  Public  Docket 

B.  Executive  Order  12866 

C.  Unfunded  Mandates  Reform  Act 


D.  Executive  Order  12875 

E.  Executive  Order  13084 

F.  Paperwork  Reduction  Act 

G.  Regulatory  Flexibility 

H.  Submission  to  Congress  and  the  General 

Accounting  Office 
I.  Executive  Order  13045  - 
J.  National  Technology  Transfer  and 

Advancement  Act 

I.  Regulated  Entities 

Entities  regulated  by  this  action  are 
fossil  fuel-fired  boilers  and  turbines  that 
serve  generators  producing  electricity, 
generate  steam,  or  cogenerate  electricity 
and  steam.  While  part  75  primarily 
regulates  the  electric  utility  industry, 
the  recent  promulgation  of  40  CFR  part 
96  and  certain  revisions  to  part  75  (see 
63  FR  57356,  October  27, 1998)  means 
that  part  75  could  potentially  affect 
other  industries.  The  recent  adoption  of 
part  96,  together  with  revisions  to  part 
75,  include  nitrogen  oxides  (NOx)  mass 
provisions  for  the  purpose  of  serving  as 
a  model  which  could  be  adopted  by  a 
state,  tribal,  or  federal  NOx  mass 
reduction  program  covering  the  electric 
utility  and  other  industries.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regu- 
lated entities 

Industry  

Electric  service  pro- 
viders, boilers,  tur- 
bir>es  and  other 
process  sources 
where  emissions 
exhaust  through  a 
stack. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  which  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  provisions  in  §§  72.6, 
72.7,  72.8,  and  part  96  of  title  40  of  the 
Code  of  Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  preamble. 

n.  Background  and  Summary  of  Final 
Rule 

Title  IV  of  the  Act  requires  EPA  to 
establish  an  Acid  Rain  Program  to 
reduce  the  adverse  effects  of  acidic 
deposition.  On  January  11, 1993,  the 
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Agency  promulgated  final  rules 
implementing  the  program,  including 
the  CEM  rule  (58  FR  3590).  Notices  of 
direct  final  rulemaking  and  of  interim 
final  rulemaking  further  amending  the 
regulations  were  published  on  May  17, 
1995  (60  FR  26510  and  60  FR  26560). 
Subsequently,  on  November  20,  1996,  a 
final  rule  was  published  in  response  to 
public  comments  received  on  the  direct 
final  and  interim  rules  (61  FR  59142). 
On  May  21, 1998,  the  Agency  published 
proposed  revisions  to  the  part  75  CEM 
reg\ilations  (62  FR  28032).  As  noted 
above,  EPA  recently  promulgated  final 
revisions  to  part  75  addressing  some  of 
the  May  21, 1998,  proposed  revisions  in 
conjunction  with  the  promulgation  of  a 
Model  NOx  Trading  Rule  in  part  96  and 
the  NOx  SIP  call  (see  63  FR  57356). 

Today's  action  adopts  final  part  75 
revisions  to  address  the  remaining  May 
21, 1998,  proposed  revisions  and  to 
make  minor  technical  corrections  to  the 
part  75  provisions  promulgated  in 
conjimction  with  part  96  and  the  NOx 
SIP  Call.  The  final  revisions  involve  the 
following  matters:  (1)  revised 
definitions  of  gas-fired,  oil-fired,  and 
peaking  unit  to  allow  for  changes  in  unit 
fuel  usage  and/or  operation;  (2)  a  minor 
wording  correction  to  the  applicability 
provisions  in  part  72;  (3)  new  quality 
assmance/quality  control  (QA/QC) 
requirements  for  quantifying  stack  gas 
moistiuB  content;  (4)  clarifying  changes 
to  the  certification  and  recertification 
process;  (5)  substitute  data  requirements 
for  carbon  dioxide  (CO2),  heat  input  and 
moistiue;  (6)  clarifying  revisions  to  the 
petition  provisions  for  alternatives  to 
part  75  requirements;  (7)  clarifying 
changes  to  span  and  range  requirements; 
(8)  clarifying  revisions  to  general  QA/ 
QC  requirements;  (9)  calibration  error 
test  requirements;  (10)  linearity  test  ' 
requirements;  (11)  a  new  flow-to-load 
QA  test  for  flow  monitors;  (12) 
reductions  in  and/or  clarifications  to  the 
relative  accinacy  test  audit  (RATA)  and 
bias  test  requirements;  (13)  clarifying 
revisions  to  the  procedures  for  CEM 
data  validation;  (14)  clarifying  revisions 
to  the  sulfur  dioxide  (SO2)  emissions 
data  protocol  for  gas-fired  and  oil-fired 
units  (Appendix  D);  (15)  determination 
of  CO2  emissions  under  Appendix  G; 
(16)  recordkeeping  and  reporting 
changes  to  reflect  the  proposed 
revisions;  (17)  a  revised  traceability 
protocol  for  calibration  gases  (Appendix 
H);  and  (18)  NOx  mass  emission 
recordkeeping  and  reporting  provisions, 
and  minor  revisions  to  NOx  mass 
monitoring  requirements. 

Many  of  these  changes  are  minor 
technicsd  revisions  based  on  comments 
received  irom  facilities  following  the 
initial  implementation  of  part  75.  Based 


on  experience  gained  in  the  early  years 
of  the  program,  facilities  have 
developed  a  number  of  suggestions  that 
will  simplify  and  streamline  the 
monitoring  process  without  sacrificing 
data  quality.  The  Agency  has  also 
amended  quality  assmance 
requirements  based  on  gaps  identified 
by  EPA  during  evaluation  of  the  initial 
implementation  of  part  75.  Finally, 
several  minor  technical  changes  have 
been  made  in  order  to  maintain 
imifbrmity  within  the  rule  itself  and  to 
clarify  various  provisions. 

m.  Summary  of  Maior  Comments  and 
Responses 

A.  Certification/Recertification 
Procedural  Changes 

Backgmund:  EPA  proposed  to  revise 
the  recertification  application  review 
period  in  §  75.20(b)(5)  fi^m  60  days  to 
120  days,  which  is  the  same  review 
period  as  for  the  initial  certification 
application.  The  Agency  believes  that 
this  will  reduce  confusion,  simpUfy 
certification/recertification  application 
tracking,  and  will  result  in  the  more 
efficient  allocation  of  resources  by  local, 
state,  and  federal  agencies.  Therefore, 
EPA  has  adopted  this  change  in  the  final 
rule  with  certain  modifications  in 
response  to  issues  raised  by 
commenters. 

Discussion:  Two  states  responded 
positively  to  the  proposed  change.  One 
state  commented  that  the  increased 
review  time  "will  allow  more  effective 
use  of  staff  resources  and  provide  ample 
time  for  a  thorough  review  of  the  data 
submitted  in  the  application"  (see 
Docket  A-97-35,  Item  IV-I>-6).  Another 
state  commenter  remarked  that 
extending  the  review  period  "adds 
uniformity  and  consistency  to  the 
certification  and  recertification  process. 
This  change  is  positive,  and  it  allows 
the  state  agencies  the  time  to  resolve 
minor  deficiencies  which  may 
otherwise  serve  as  grounds  to 
recommend  disapproval.  Based  on 
experience,  the  120  day  period  is 
absolutely  essential  for  the  review  of 
certification/recertification 
applications"  (see  Docket  A-97-35, 
Item  IV-D-9). 

Several  commenters  suggested  that  if 
EPA  disapproved  a  recertification 
application  after  the  120  day  period, 
data  recorded  during  the  entire  120  day 
period  would  become  invalid  and  the 
use  of  substitute  data  would  be  required 
(see  Docket  A-97-35,  Items  IV-D-17, 
rV-D-20  and  IV-D-24).  However,  as 
EPA  stated  in  the  preamble  to  the 
proposal,  "less  than  2  percent  of  all 
monitoring  system  applications 
submitted  between  1992  and  September 


1997  were  disapproved"  (63  FR  28045, 
citing  Docket  A-97-35,  Item  n-A-4).  As 
experience  with  the  program  increases, 
the  number  of  disapprovals  is  expected 
to  decrease  even  fiulher.  In  addition, 
EPA's  position  is  that  the  owners  or 
operators  of  affected  facilities  are 
responsible  for  initiating,  conducting, 
evaluating  and  certifying  the  results  of 
the  required  testing  prior  to  submission 
to  the  appropriate  regulatory  Agencies. 
The  Agencies'  role  is  to  "certify"  or 
verify  the  results.  Thus,  there  is  no 
reason  to  expect  that  the  additional  time 
provided  to  meet  the  administrative 
needs  of  the  program  wrill  result  in  any 
significant  compliance  risk  to  the 
regulated  sources,  except  in  instances 
where  insufficient  care  is  taken  to 
ensure  proper  conduct  of  the  testing. 

Two  commenters  stated  that  the 
owner  or  operator  would  be  in  violation 
of  the  requirements  of  proposed 
§  75.33(d)  and  §  75.10(a)  if  a 
recertification  appUcation  were 
disapproved  after  120  days  (see  Docket 
A-97-35,  Items  IV-D17  and  IV-I>-23) 
because  the  percent  monitor  availability 
would  be  below  80%.  These  proposed 
penalties  have  been  withdrawn  from  the 
final  rule  in  response  to  comments 
received.  Today's  final  rule  does  not 
treat  a  percent  monitor  data  availability 
of  less  than  80%  as  a  violation.  Instead, 
the  final  rule  provides  diat  if  percent 
monitor  data  availability  is  less  than 
80% ,  then  the  appropriate  maximum 
value  (e.g.,  maximum  potential 
concentration)  or,  in  some  cases,  the 
appropriate  minimum  potential  value 
will  be  used  to  provide  substitute  data 
(see  Section  C  of  this  preamble  for  a 
further  discussion  of  these  provisions). 

Several  commenters  suggested  that 
since  the  review  of  the  initial 
certification  applications  for  the  Acid 
Rain  Phase  I  and  Phase  IT  units  has  been 
completed,  the  burden  on  the  states  and 
EPA  has  been  removed  .  Therefore,  it 
should  not  take  EPA  120  days  to  review  - 
recertification  applications  (see  Docket 
A-97-35,  Items  IV-I>-14,  IV-I>-20,  and 
rV-D-24).  This  argimient  would  be 
more  compelling  if  the  Acid  Rain 
Program  were  the  only  program  that  the 
various  regulatory  agencies  are  required 
to  implement.  However,  EPA  and  the 
States  are  currentiy  responsible  for 
implementing  several  other  programs 
that  require  comprehensive 
administrative  review  of  various  types 
of  applications  and  petitions  (e.g.. 
Compliance  Assurance  Monitoring 
{CAM),  the  OTC  NOx  Budget  Program, 
the  PSD  program  and  Title  V 
permitting).  EPA  also  anticipates  that 
the  NOx  SIP  call  will  further  increase 
the  number  of  certification  and 
recertification  applications  and 
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petitions  that  need  to  be  reviewed  by 
the  regulatory  agencies. 

Many  recertifications  require  the  same 
tests  as  for  initial  certification. 
Therefore,  recertification  applications 
often  take  as  much  effort  to  review  as 
certification  applications.  It  is  also 
sometimes  difficult  to  distinguish  a 
recertification  application  package  fi'om 
an  initial  certification  application 
package,  which  can  complicate  tracking 
the  two  tjrpes  of  applications  if  they 
have  different  review  periods.  The 
recertification  process  usually  requires 
that  a  state  or  local  program  perform  the 
initial  review  and  forward  the  residts  to 
the  EPA  regional  office  which  will  then 
make  a  recommendation  to  EPA 
headquarters  on  whether  to  approve  or 
disapprove  the  application.  This 
requires  a  significant  amount  of  time 
and  does  not  allow  much  time  to 
coordinate  with  the  source  to  get 
additional  information,  when  needed. 
There  is  more  likelihood  of  a 
disapproval  being  issued  under  a  short 
time  frame.  Finally,  EPA  notes  that  it 
does  not  have  control  over  the  number 
of  recertification  applications  that  are 
submitted.  Individual  utility  choices, 
changes  in  rules,  market  conditions,  and 
technology  all  influence  the  number  of 
recertifications.  Therefore,  EPA  has 
concluded  that  extending  the 
application  review  period  from  60  to 
120  days  is  both  necessary  and 
appropriate. 

B.  Quality  Assumnce  Requirements  for 
Quantifying  Stack  Gas  Moisture  Content 

Background:  Section  75.11(b)  of  the 
January  11, 1993  Acid  Rain  rule  requires 
the  owner  or  operator  to  continuously 
(or  on  an  hourly  basis)  account  for  the 
moistiu^  content  of  the  stack  gas  when 
SO2  concentration  is  measured  on  a  dry 
basis.  The  moistxire  content  is  needed  to 
correct  the  measured  hourly  stack  gas 
volumetric  flow  rates  to  a  (fry  basis 
when  calculating  SO2  mass  emission 
rates  in  Ib/hr.  Section  75.13(a)  of  the 
rule,  as  amended  on  May  17,  1995. 
contains  provisions  for  CO2  monitoring 
paralleling  the  provisions  of  §  75.11(b); 
that  is,  when  CO2  concentration  is 
measured  on  a  dry  basis,  a  correction  for 
stack  gas  moisture  content  is  needed  to 
accurately  determine  the  CO2  mass 
emissions.  The  stack  gas  moisture 
content  is  also  needed  when  a  dry-basis 
O2  monitor  is  used  to  account  for  CO2 
emissions  and,  in  some  instances,  when 
accounting  for  unit  heat  input  or  when 
determining  NOx  emission  rate  in  lb/ 
mmBtu. 

As  presently  codified,  part  75  does 
not  specify  any  quality  assurance 
requfrements  for  moisture  measurement 
devices.  Approximately  5  to  10  percent 


of  the  continuous  emission  monitors  in 
the  Acid  Rain  Program  require  moisture 
corrections  to  accurately  measiue  SO2, 
CO2,  or  NOx  emissions  or  heat  input 
(see  Docket  A-97-35,  Item  II-I-6  ).  The 
acciiracy  of  the  stack  gas  moisture 
measurements  directly  affects  the 
accuracy  of  the  reported  SO2  mass 
emission  rates,  CO2  mass  emission  rates, 
NOx  emission  rates  and  heat  input 
values.  An  error  of  1.0  percent  H2O  in 
measured  moistiue  content  causes  a  1.0 
percent  error  in  the  reported  emission 
rate  or  heat  input  value.  Failure  to 
quality  assure  the  moistiire  data  can 
therefore  result  in  significant  imder- 
reporting  of  SO2,  CO2,  and  NOx 
emissions  and  heat  input. 

In  the  May  21, 1998  proposed  rule, 
EPA  set  forth  quality  assiuance 
procedures  that  would  apply  to 
moisture  monitoring  systems  because 
the  Agency  believes  that  when  moisture 
corrections  must  be  applied, 
continuous,  quality  assured,  direct 
measurement  of  the  stack  gas  moisture 
content  or  continuous  measurement  of 
surrogate  parameters  for  moisture,  such 
as  wet-and  dry-basis  oxygen 
concentrations,  is  the  best  way  to  ensure 
the  accuracy  of  the  reported  emission 
data.  The  proposed  rule  specified  that  a 
moisture  monitoring  s)'stem  could 
consist  of  either:  (1)  a  continuous 
moisture  sensor;  (2)  an  oxygen  (O2) 
analyzer  (or  analyzers)  capable  of 
measuring  O2  on  both  a  wet  basis  and 
on  a  dry  basis;  or  (3)  a  system  consisting 
of  a  temperatiu^  sensor  and  a  certified 
data  acquisition  and  handling  system 
(DAHS)  component  capable  of 
determining  moisture  frt)m  a  lookup 
table,  i.e.,  a  psychometric  chart  (this 
third  option  would  apply  only  to 
satiu^ted  gas  streams  following  wet 
scrubbers). 

The  proposed  rule  included 
requirements  for  the  initial  certification 
of  moisture  monitoring  systems.  For 
continuous  moisture  sensors,  a  7-day 
calibration  error  test  and  a  relative 
accuracy  test  audit  (RATA)  would  be 
required.  For  moistiu^  monitoring 
systems  consisting  of  one  or  more  wet- 
and  dry-basis  oxygen  analyzers,  the 
proposed  requirements  included  a  7-day 
calibration  error  test,  a  linearity  test  and 
a  cycle  time  test  of  each  O2  analyzer, 
and  a  RATA  of  the  moistxu-e 
measurement  system.  For  the  lookup 
table  option  (saturated  streams,  only), 
the  certification  requirement  would 
consist  of  a  DAHS  verification.  The 
proposed  rule  specified  that  owners  or 
operators  would  have  to  complete  all 
moisture  monitoring  system 
certification  tests  no  later  than  January 
1,  2000. 


The  proposed  rule  contained 
performance  specifications  for  moisture 
monitoring  systems.  These 
specifications  would  apply  to 
continuous  moisture  sensors  and  to  wet- 
and  dry-basis  oxygen  analyzers.  For 
moisture  monitoring  systems  consisting 
of  wet-and  dry-basis  O2  analyzers,  the 
proposed  span  values  and  performance 
specifications  for  calibration  error, 
linearity,  and  cycle  time  would  be  the 
same  as  the  current  specifications  for.02 
monitors.  For  moisture  sensors,  a 
calibration  error  specification  of  3.0%  of 
span  was  proposed.  Thfe  proposed 
relative  acciu-acy  (RA)  specification  for 
all  moistujre  monitoring  systems  would 
be  10.0  percent.  An  alternative  RA 
specification  was  also  proposed,  i.e.,  the 
RA  test  results  would  be  considered 
acceptable  if  the  mean  difference  of  the 
reference  method  measurements  and  the 
moisture  monitoring  system 
measurements  is  within  ±1.0  percent 
H2O. 

On-going  QA  requirements  for 
moisture  monitoring  systems  were  also 
proposed.  Appendix  B  would  be  revised 
to  requfre  daily  calibrations  of  moisture 
monitoring  systems,  quarterly  linearity 
checks  of  wet-and  dry-basis  oxygen 
analyzer(s),  and  semiannual  RAT  As  of 
moisture  monitoring  systems.  Any 
moisture  monitoring  system  achieving  a 
relative  acciu-acy  of  <7.5  percent  or  a 
mean  difference  between  the  CEMS  and 
reference  method  values  vvrithin  ±  0.7 
percent  H2O,  would  qualify  for  an 
annual,  rather  than  semiaimual  RATA 
frequency. 

Missing  data  procedures  for  moisture 
were  included  in  the  proposed  rule  in 
a  new  section,  §  75.37.  Provided  that  the 
moisture  data  availability  is  high  (>90.0 
percent),  the  average  of  tfre  "hour 
before"  and  "hour  after"  moistiu-e 
values  would  be  used  for  each  hour  of 
the  missing  data  period.  When  the 
percent  data  availability  drops  below 
90.0  percent,  0.0  percent  moisture 
would  be  substituted  for  each  hour  of 
the  missing  data  period. 

Finally,  the  proposed  rule  specified  . 
that  records  must  be  kept  for  the 
moisture  monitoring  systems,  including 
hourly  average  moisture  readings, 
percent  data  availability,  and  records  of 
all  calibration  error  tests,  linearity  tests 
and  relative  accuracy  test  audits. 

Today's  final  rule  provides  a  number 
of  options  by  which  owners  or  operators 
of  affected  sources  may  account  for  the 
stack  gas  moisture  content  on  an  hourly 
basis.  The  rule  also  includes  quality 
assurance  provisions  for  moisture 
monitoring  systems.  Today's  rule  differs 
from  the  proposed  rule  as  follows:  (1) 
the  alternate  specification  in  terms  of 
the  mean  difference  has  been  increased 
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from  ±  1.0  to  ±  1.5%  H2O,  but  the 
principal  relative  accuracy  specification 
for  moistiue  monitoring  systems  has 
been  promulgated  as  proposed,  at  10.0 
percent;  (2)  the  daily  calibration 
requirement  for  continuous  moistiue 
sensors  has  been  withdrawn;  (3)  the  use 
of  the  lookup  table  option  has  bisen 
expanded  to  include  any  demonstrably 
satiu-ated  gas  stream,  rather  than 
limiting  it  to  gas  streams  following  wet 
scrubbers;  (4)  a  site-specific  coefiicient 
or  constant  ("K"  factor),  determined  at 
the  time  of  the  RATA,  may  be  used  to 
cahbrate  the  moistiire  monitoring 
system  with  respect  to  EPA  Reference 
Method  4;  and  (5)  in  lieu  of 
continuously  monitoring  the  stack  gas 
moisture  content,  a  conservative,  fuel- 
specific  default  moisture  percentage 
may  be  reported  for  each  unit  operating 
hour  (for  coal  and  wood,  only). 

Discussion:  Two  state  agencies  agreed 
with  EPA  that  there  is  a  need  for  quality 
assurance  of  moisture  monitoring 
systems  (see  Docket  A-97-35,  Items  IV- 
D-06  and  IV-D-09).  A  third  state 
agency  disagreed  with  the  proposed 
QA/QC  for  the  moisture  monitors, 
contending  that  the  proposed 
amendments  provide  no  added  benefit 
in  terms  of  data  quality  (see  Docket  A- 
97-35,  Item  IV-D-ll).  That  same  state 
agency  objected  to  quality  assiuing  a 
"sub-channel"  parameter  such  as 
moisture,  claiming  that  it  is  inconsistent 
with  the  way  EPA  quality  assures  other 
combined  monitoring  systems  (such  as 
a  NOx-diluent  system).  The  commenter 
expressed  confidence  that  existing 
daily,  quarterly,  semiannual  and  annual 
QA/QC  on  the  gas  and  flow  rate 
monitors  is  sufficient  to  ensiue  data 
quality,  and  that  if  the  GEMS  moisture 
value  is  significantly  in  error,  RATA 
limits  would  probably  not  be  met.  EPA 
notes,  however,  that  the  commenter 
provided  no  data  to  demonstrate  that 
this  is  true.  The  Agency  also  does  not 
agree  with  the  commenter's 
characterization  of  moisture  as  a  "sub- 
channel" parameter.  The  attempt  to 
draw  an  analogy  between  moisture 
monitoring  and  the  NOx-diluent 
monitoring  system  is  inappropriate. 
Under  part  75,  the  moisture 
measiu^ment  system  is  a  separate  entity 
and  should  be  quality-assured  as  such. 
The  moisture  monitor  is  not  a 
component  of  any  "combined" 
monitoring  system.  The  only  true 
combined  monitoring  systems  under 
part  75  are  the  NOx-diluent  and  SO2- 
diluent  monitoring  systems,  for  which 
the  relative  accxu-acy  is  determined  on  a 
combined  basis,  in  Ib/mmBtu  (i.e.,  the 
individual  relative  accuracies  of  the 


pollutant  and  diluent  component 
monitors  are  not  determined). 

Several  commenters  indicated  that 
they  do  not  believe  that  a  moisture 
monitoring  system  can  meet  the 
proposed  relative  accuracy  (RA) 
specifications  of  10.0%  for  a  semiannual 
RATA  frequency  or  7.5%  for  an  annual 
RATA  frequency.  One  commenter 
expressed  the  opinion  that  the  RA  for  a 
moisture  monitoring  system  should  be 
15.0%  (see  Docket  A-97-35,  Item  IV-G- 
04).  Another  commenter  suggested  that 
the  principal  RA  specification  should  be 
10%  <RA  <15%  for  a  semiannual  RATA 
frequency  and  RA  <10%  for  an  aimual 
RATA  frequency,  and  that  the  alternate 
RA  specification,  in  terms  of  the  mean 
difference,  should  be  ±  2.0%  H2O  for  a 
semiannual  frequency  and  ±  1.5%  for  an 
annual  RATA  frequency  (see  Docket  A- 
97-35.  Item  IV-D-23).  Another 
commenter  noted  that  even  slight  drift 
in  measurements  can  result  in 
significant  errors  in  the  moisture 
measurements  (see  Docket  A-97-35, 
Item  IV-D-20).  One  commenter 
requested  that  EPA  consider  the 
following  alternatives  to  the  proposed 
QA/QC  requirements  for  moisture 
monitors;  (1)  eliminate  the  moisture  RA 
requirement;  (2)  for  wet  and  dry  oxygen 
analyzers,  allow  relative  acciu^cy 
testing  of  the  oxygen  anal)rzer(s)  rather 
than  requiring  a  RATA  of  the  moisture 
system;  (3)  allow  the  use  of  a  default 
value  for  moistiire,  in  lieu  of  monitoring 
moistiue  continuously;  or  (4)  subtract 
the  absolute  value  of  the  average 
moisture  values  generated  by  the 
moisture  monitoring  system  from  the 
average  reference  method  value  at  the 
time  of  a  RATA  and  use  the  difference 
to  correct  all  subsequent  moisture  data 
until  the  next  RATA  (see  Docket  A-97- 
35,  Item  IV-D-02). 

Only  one  set  of  data  was  submitted  by 
the  commenters  for  a  moisture 
monitoring  system  RATA.  The  data  set 
indicated  that  the  moisting  monitoring 
system,  which  consisted  of  wet  and  dry- 
basis  oxygen  analyzers,  could  achieve 
an  RA  of  16.5%  (see  Docket  A-97-35, 
Item,  IV-D-02).  Note,  however,  that 
when  the  moisture  monitoring  system 
data  and  the  reference  method  data  were 
compared,  the  moisture  monitoring 
system  consistently  indicated  a 
moisture  value  that  was  approximately 
3%  H2O  higher  than  the  reference 
method,  with  a  confidence  coefficient  of 
0.507.  The  low  confidence  coefficient 
indicates  that  the  moistine  monitoring 
system  readings  were  consistently 
biased  high  with  respect  to  the  reference 
method.  Therefore,  it  appears  that  a 
suitable  coefficient  or  constant  ("K" 
factor)  could  be  applied  to  the  moisture 
system  readings,  to  make  the  moisture 


monitoring  system  readings  agree  with 
the  reference  method.  In  this  case, 
subtracting  3%  moisture  from  the 
average  moisture  monitoring  system 
values  for  each  nm  caused  die  relative 
acciu^cy  to  drop  bom  16.5%  to  2.4%, 
which  is  well  below  the  proposed 
10.0%  semiannual  and  7.5%  annual  RA 
specifications.  For  the  alternate  RA 
specification,  after  applying  the  3% 
moisture  correction,  the  mean  difference 
was  essentially  zero,  which  is  also  well 
below  the  value  of  1.0%  moisture 
proposed  for  a  semiannual  RATA 
frequency  and  the  value  of  0.7% 
moisting  proposed  for  an  annual  RATA 
frequency.  This  "K"  factor  approach, 
which  was  suggested  by  one  of  the 
commenters.  has  a  precedent  in  the 
Acid  Rain  Program.  Nearly  all  flow 
monitors  must  be  calibrated  to  match 
the  EPA  reference  method  (i.e.,  Method 
2),  by  using  either  a  constant  or  a 
polynomial  equation  with  multiple 
coefficients.  Section  6.5.7  of  Appendix 
A  of  today's  rule  allows  such  "K" 
factors  to  be  developed  for  moisture 
monitoring  systems.  The  "K"  value, 
which  would  be  established  at  the  time 
of  the  semiannual  or  annual  RATA, 
would  be  programmed  into  the  DAHS 
and  apphed  to  the  subsequent  moisture 
data.  Sections  75.56  (a)(5Hix)  and  75.59 
(a)(5)(vii)  of  today's  rule  require  the 
owner  or  operator  to  keep  records  on- 
site,  indicating  the  current  value  of  the 
coefficient  or  "K"  foctor  and  the  date  on 
which  it  began  to  be  used.  The  rule 
further  requires  a  RATA  of  the  moistiue 
monitoring  system  whenever  the 
coefficient  or  "K"  factor  is  changed. 
Relative  accuracy  specifications  of 
10.0%  (for  semiannual  RATA 
frequency)  and  7.5%  (for  annual  RATA 
frequency)  for  moisture  monitoring 
systems  have  been  promulgated  in 
today's  rule,  as  proposed.  The  alternate 
RA  specifications  of  ±  1.0%  H2O  (for 
semiannual  RATA  frequency)  and 
±  0.7%  H2O  (for  annual  RATA 
frequency)  have  been  increased, 
respectively,  to 

±  1.5%  H2O  and  ±1.0%  H2O.  In  view  of 
EPA's  decision  to  allow  the  use  of  site- 
specific  "K"  factors  for  moisture 
monitoring  systems,  the  Agency 
beheves  that  affected  utilities  will  be 
able  to  meet  these  RA  specifications. 

The  proposed  rule  set  forth  a  missing 
data  procedure  for  moistiue  monitoring 
systems.  Two  commenters  expressed 
concern  regarding  the  establishment  of 
such  a  "conservative"  missing  data 
procedure  (see  Docket  A-97-35,  Items 
IV-D-ll  and  IV-D-20).  One  of  these 
commenters  further  stated  that  there  are 
insufficient  data  to  know  what 
availability  can  reasonably  be  expected 
from  moisture  monitoring  systems. 
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especially  in  view  of  the  proposed 
moisture  QA/QC  specifications.  After 
careful  consideration,  the  Agency  agrees 
with  the  conunenter  and,  in  response, 
the  final  rule  adopts  the  missing  data 
procedures  in  §  75.37  that  are  less 
conservative  than  the  procedures  in  the 
proposed  rule  and  that  more  closely 
resemble  the  standard  missing  data 
procedures  for  SO2,  NOx,  and  flow,  as 
recommended  by  the  commenters.  The 
moisture  missing  data  algorithm  is 
modeled  after  the  standard  SO2  missing 
data  algorithm  in  §  75.33(b).  This  is 
consistent  with  the  provisions  in 
§§  75.35  and  75.36  of  today's  rule, 
which  adopt  this  algorithm  for  CO2  and 
heat  input  missing  data.  However,  in 
finalizing  the  moisture  missing  data 
provisions,  it  became  evident  that  a 
single  mathematical  algorithm  is  not 
adequate  to  cover  all  of  the  part  75 
emission  rate  and  heat  input  equations 
that  require  moisture  corrections.  In 
most  of  the  equations,  the  lower 
moisture  values  are  more  conservative, 
and  an  "inverted"  SO2  missing  data 
algorithm  is  appropriate  (for  further 
discussion  of  the  "inverted"  algorithm, 
see  section  C  of  this  preamble,  below). 
However,  there  are  certain  emission  rate 
equations  for  which  the  opposite  is  true 
(i.e.,  the  higher  moisture  values  are 
more  conservative  and  the  regular  SO2 
missing  data  algorithm  is  appropriate). 
The  specific  equations  for  which  the 
regular  SO2  algorithm  applies  are 
Equations  F-3,  F-4  and  F-8  in  Method 
19  in  Appendix  A  of  40  CFR  60. 
Provided  that  all  of  the  moisture- 
corrected  emission  and  heat  input 
equations  used  by  an  affected  facility 
employ  the  same  moistiue  missing  data 
algorithm  (regular  or  inverted),  it  is  a 
simple  matter  to  substitute  for  missing 
moisture  data.  However,  when  two  or 
more  equations  require  different 
moisture  algorithms,  an  alternative  way 
of  addressing  missing  moisture  data  is 
needed.  EPA  believes  that  this  situation 
will  rarely  be  encountered  (at  present, 
the  Agency's  records  indicate  that  there 
are  only  two  such  affected  units  in  the 
Acid  Rain  Program).  Therefore, 
§  75.37(d)  of  today's  rule  requires  the 
owner  or  operator  of  such  imits  to 
petition  the  Administrator  under 
§  75.66(1),  for  an  alternative  moisture 
missing  data  procedure. 

Finally,  several  commenters  requested 
that  EPA  allow  the  use  of  a  default 
moistiue  value  in  lieu  of  the  required 
moisture  monitoring  (see  Docket  A-97- 
35,  Items  IV-D-11.  IV-D-02  and  IV-D- 
23).  The  Agency  has  performed  a 
moisture  data  analysis  for  various  fuels 
(see  Docket  A-97-35,  Item  IV-A-2)  and, 
based  on  the  results,  has  provided  fuel- 


specific  default  values  for  moisture  in 
today's  rule  (for  coal  and  wood,  only), 
which  may  be  reported  for  each  unit 
operating  hour,  as  an  alternative  to 
operating  and  maintaining  a  continuous 
moisture  monitoring  system.  The 
default  values  are  foimd  in 
§§  75.11(b)(1)  and  75.12(b)  of  today's 
rule.  Note  that  two  sets  of  default  values 
appear  in  the  rule  to  address  the 
variability  in  format  among  the 
equations  used  for  determining 
pollutant  emissions  and  heat  input  (as 
discussed  in  the  previous  paragraph). 
The  lower  default  values  in  §  75.11(b)(1) 
apply  to  Equations  F-2,  F-14b,  F-16,  F- 
17  and  F-18  in  Appendix  F  of  part  75 
and  to  Equations  19-5  and  19-9  in  EPA 
Method  19  in  Appendix  A  of  40  CFR  60. 
The  higher  default  values  in  §  75.12(b) 
apply  when  Equation  19-3, 19-4  or  19- 
8  in  EPA  Method  19  in  Appendix  A*of 
40  CFR  60  is  used  to  determine  the  NOx 
emission  rate.  The  default  values  were 
determined  as  follows.  The  moisture 
percentage  values  (which  included  both 
ultimate  moistiue  and  free  moisture)  for 
each  fuel  type  were  taken  bom  the 
appropriate  tables  in  Docket  Item  IV-A- 
2,  cited  above.  The  moistiue  values 
were  then  ranked  bom  the  lowest 
percentage  value  to  the  highest 
percentage  value,  and  the  10th 
percentile  value  was  selected  for  the 
"low"  default  value  and  the  90th 
percentile  value  was  selected  for  the 
"high"  default  value.  Each  default 
moistiu^  percentage  was  rounded  to  the 
nearest  whole  number. 

C.  Percent  Monitor  Availability 

Background:  EPA  proposed  that  if  the 
annual  monitor  data  availability 
dropped  below  80%  for  SO2,  NOx,  flow 
rate  or  CO2,  this  would  violate  the 
primary  measurement  requirement  of 
§  75.10(a).  In  response  to  conunents, 
today's  final  rule  does  not  treat  a 
percent  monitor  data  availability  of  less 
than  80%  as  a  violation.  Instead,  the 
final  rule  provides  that  if  percent 
monitor  data  availability  is  less  than 
80% ,  then  the  appropriate  maximimi 
value  (i.e.,  maximiun  potential 
concentration  (MPC)  for  SO2  and  CO2, 
maximiun  potential  emission  rate  (MER) 
for  NOx  and  maximum  potential  flow 
rate  for  flow)  will  have  to  be  used  as 
substitute  data  for  any  hour  for  which 
valid  data  is  not  available.  For  O2,  the 
minimum  potential  concentration  will 
be  used  to  provide  substitute  data.  For 
moisture,  consistent  with  the  discussion 
in  section  B  of  this  preamble,  the 
minimum  potential  moisture  percentage 
will  be  used  in  most  instances  to 
provide  substitute  data;  however,  for 
certain  emission  rate  equations,  the 


maximiun  potential  moisture  percentage 
must  be  used. 

Discussion:  EPA  received  one 
comment  that  supported  making  a 
percent  monitor  availability  of  less  than 
80%  a  violation  (see  Docket  A-97-35, 
Item  IV-D-11)  and  another  commenter 
favored  the  provision  that  if  percent 
monitor  availability  is  below  80%  due 
to  "unforseen  events  beyond  our 
control,"  this  would  be  taken  into 
consideration  (see  Docket  A-97-35, 
Item  IV-G-9).  EPA  also  received 
comments  objecting  to  making  a  percent 
monitor  data  availability  of  less  than 
80%  a  violation  and  suggesting  that  EPA 
should  modify  the  standard  missing 
data  algorithms  for  SO2,  NOx  and  flow 
rate  to  require  the  use  of  a  maximum 
substitute  data  value  when  monitor 
availability  drops  below  80  percent  (see 
Docket  A-97-35,  Items  IV-I>-17,  IV-D- 
19,  IV-D-23,  IV-I>-24).  In  response  to 
the  comments,  the  final  rule  does  not 
make  percent  monitor  availability  of 
less  than  80%  a  violation  and  instead 
provides  that  if  percent  monitor  data 
availability  at  a  source  is  less  than  80%, 
then  the  owner  or  operator  of  the  soiuce 
will  have  to  substitute  the  appropriate 
maximum  value  (i.e.,  MPC  for  SO2  and 
CO2,  MER  for  NOx  emission  rate  and 
maximum  potential  flow  rate  for  flow) 
as  suggested  by  the  commenters.  Note 
that  for  O2  and,  in  most  cases,  for 
moisture,  minimum  potential  values 
will  be  substituted  rather  than 
maximum  values,  since  the  lower  values 
of  these  parameters  are  more 
conservative.  However,  if  Equation  19- 
3, 19-4  or  19-8  in  EPA  Method  19  in 
Appendix  A  of  40  CFR  60  is  used  to 
determine  NOx  emission  rate,  higher 
moisture  values  are  more  conservative 
and  the  maximum  potential  moisture 
percentage  will  be  used  to  provide 
substitute  data. 

The  missing  data  approach  set  forth  in 
today's  rule  to  address  low  monitor  data 
availability  retains  the  basic  design  of 
the  part  75  program  and  appropriately 
addresses  the  need  for  accoimtability 
from  sources  that  are  inadequately 
maintaining  their  monitoring  systems. 
The  Agency  maintains  that  this  provides 
a  strong  incentive  to  achieve  at  least 
80%  monitor  availability.  Unlike  the 
proposed  approach  of  considering 
soiux:es  to  be  in  violation,  the  substitute 
data  approach  adopted  today  creates 
this  incentive  while  rendering 
imnecessary  the  task  of  determining  and 
evaluating  the  reason(s)  for  low  monitor 
data  availability. 

D.  Span  and  Range  Requirements 

Background:  The  span  of  a  CEMS 
provides  an  estimate  of  the  highest 
expected  value  for  the  parameter  being 
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measured  by  the  CEMS.  For  instance, 
the  span  value  of  an  SO2  monitor  is  an 
approximation  of  the  highest  SO2 
concentration  likely  to  be  recorded  by 
the  CEMS  during  operation  of  the 
affected  unit.  The  range  of  a  CEMS  is 
the  full-scale  setting  of  the  instrument. 
Under  part  75,  the  range  of  a  monitor 
must  be  equal  to  or  greater  than  the  span 
value.  Section  2.1  of  Appendix  A 
further  specifies  that  the  range  must  be 
chosen  such  that  the  majority  of  the 
readings  during  normal  operation  fall 
between  25.0  and  75.0  percent  of  full- 
scale.  The  span  value  is  important 
because  the  reference  gas  concentrations 
and  signals  used  for  daily  cahbration  of 
the  CEMS  are  expressed  as  percentages 
of  the  span  value.  The  allowable  daily 
calibration  error  for  a  CEMS  is  also 
expressed  as  a  percentage  of  span. 

Sections  2.1.1  through  2.1.4  of 
Appendix  A  of  the  January  11, 1993  rule 
specified  procedures  for  determining 
the  span  values  for  SO2,  NOx,  diluent 
gas  (O2  or  CO2).  and  volumetric  flow 
rate.  For  SO2,  the  "maximiun  potential 
concentration"  (MPC)  was  first 
calculated  based  on  fuel  sampling.  The 
MPC  values  for  NOx  were  specified  in 
the  rule  and  were  based  on  the  type  of 
fuel  being  combusted.  The  SO2  and  NOx 
span  values  were  then  determined  by 
multiplying  tbe  MPC  by  1.25.  For  CO2 
and  O2,  a  span  value  of  20.0  percent  CO2 
or  O2  was  required  for  all  diluent 
monitors.  For  flow  rate,  the  "maximum 
potential  velocity"  (MPV)  was  first 
determined.  Then,  the  span  value  was 
obtained  by  multiplying  the  MPV  by 
1.25  and  rounding  off  the  residt. 

In  the  January  11, 1993  rule,  the  SO2 
or  NOx  monitor  range  derived  fi'om  the 
MPC  was  referred  to  as  the  "high-scale." 
The  rule  further  specified  that  whenever 
the  majority  of  the  readings  during 
normal  operation  were  expected  to  be 
less  than  25.0  percent  of  the  high  full- 
scale  range  value  (e.g.,  if  a  scrubber  is 
used  to  reduce  SO2  emissions),  a 
second,  "low-scale"  span  and  range 
would  be  required.  The  low  scale  span 
value  of  the  CEMS  would  be  defined  as 
1.25  times  the  "maximiun  expected 
concentration"  (MEC). 

In  the  first  two  years  of  Acid  Rain 
Program  implementation,  it  became 
clear  that  the  span  and  range  provisions 
of  part  75  lacked  sufficient  flexibility 
and  clarity.  The  May  17, 1995  rule 
revisions  attempted  to  address  these 
deficiencies.  Two  alternative  methods  of 
determining  the  MPC  or  MEC  were 
added,  i.e.,  bom  historical  CEMS  data  or 
from  emission  test  results.  For  NOx,  a 
comprehensive  list  of  MPC  values  was 
promulgated  (Tables  2-1  and  2-2  in 
Appendix  A),  taking  into  consideration 
the  imit  type  in  addition  to  the  fuel 


type.  Flexibility  was  also  added  to  the 
dual-range  requirements  for  NOx 
monitors.  For  flow  rate,  a  more  detailed 
procedure  for  determining  the  span 
value  was  added. 

The  May  17, 1995  rule  also  revised 
the  procedmes  for  adjusting  the  span 
and  range  of  SO2,  NOx,  and  flow 
monitors.  The  original  rule  had 
specified  that  span  and  range 
adjustments  were  required  whenever 
the  MPC,  the  MEC,  or  the  MPV  changed 
significantly  (although  a  "significant" 
change  was  imdefined).  When  a 
significant  change  in  the  MPC,  MEC,  or 
MPV  occiured,  a  new  range  setting  was 
to  be  established  and  a  new  span  value 
defined,  equal  to  80.0  percent  of  the 
adjusted  range  value.  The  May  17, 1995 
rule  changed  this  procedure,  requiring 
the  new  span  value  to  be  determined 
first,  followed  by  the  new  range.  The 
May  17, 1995  rule  also  added 
procedures  for  addressing  full-scale 
exceedances,  specifying  that  the  full- 
scale  value  is  to  be  reported  for  an 
exceedance  of  one  hour  and  that  a  range 
adjustment  is  required  for  an 
exceedance  greater  than  one  hour. 

After  promulgation  of  the  May  17, 
1995  rule,  EPA  continued  to  receive 
questions  and  comments  about  the  span 
and  range  sections  of  part  75. 
Apparently,  the  span  and  range  sections 
of  Uie  rule  were  still  not  sufficiently 
clear,  flexible,  or  detailed  and  were  in 
need  of  further  revision.  Therefore,  on 
May  21, 1998,  further  revisions  to  the 
span  and  range  provisions  were 
projposed. 

Tne  proposed  rule  provided  an 
alternative  procedure  for  determining 
the  MPC  of  SO2  or  NOx.  requiring  the 
MPC  to  be  based  upon  a  minimum  of 
720  quality  assured  monitor  operating 
hours,  rather  than  30  unit  operating 
days.  A  specific  requirement  to 
calculate  the  maximum  potential  NOx 
emission  rate  (MER)  was  also  proposed. 
The  owner  or  operator  could  use  the 
diluent  cap  value  of  5.0  percent  CO2  or 
14.0  percent  O2  for  boilers  (or  l.<i 
percent  CO2  or  19.0  percent  O2  for 
turbines)  in  the  NOx  MER  calculation. 

The  proposed  rule  provided  a 
definition  of  the  MPC  for  CO2.  The  MPC 
would  be  14.0  percent  CO2  for  boilers 
and  6.0  percent  CO2  for  combustion 
turbines.  Alternatively,  the  MPC  for  CO2 
could  be  based  on  a  minimiiTn  of  720 
hours  of  representative  quality  assured 
historical  CEM  data.  A  standardized 
procedure  for  calculating  the  maximum 
potential  flow  rate  (MPF)  was  proposed 
and  a  clear  distinction  between  the 
"calibration  span  value"  of  a  flow 
monitor  (expressed  in  the  units  of 
measure  used  for  the  daily  calibrations) 
and  the  "flow  rate  span  value" 


(expressed  in  the  units  used  for 
electronic  data  reporting)  was  provided. 
The  proposed  rule  set  forth  changes  to 
the  procedures  for  determining  the 
maximum  expected  concentration 
(MEC)  of  SO2  and  NOx.  and  to  the 
criteria  for  determining  whether  dual 
span  and  range  requirements  apply.  A 
separate  MEC  determination  would  be 
required  for  each  type  of  fuel 
combusted,  except  for  fuels  that  are  only 
used  for  unit  startup  or  for  flame 
stabilization.  To  determine  whether  a 
second,  low-scale  span  is  required  in 
addition  to  the  high-scale  span  based  on 
the  MPC,  each  of  the  maximum 
expected  concentration  (MEC)  values 
would  be  compared  against  the  MPC.  If 
any  of  the  MEC  values  was  <20.0 
percent  of  the  MPC,  a  low-scale  span 
would  be  required. 

The  proposed  rule  provided 
additional  flexibility  in  the  method  of 
calculating  span  values.  The  SO2,  NOx 
or  flow  rate  span  value  could  be  set 
anywhere  between  1.00  and  1.25  times 
the  applicable  maximum  value  (i.e.,  the 
MPC,  MEC  or  MPF).  For  CO2  and  O2 
monitors,  the  owner  or  operator  would 
be  given  maximiun  flexibility  in 
selecting  an  appropriate  span  value.  For 
CO2  monitors  installed  on  boilers,  any 
representative  span  value  between  14.0 
percent  and  20.0  percent  CO2  would  be 
acceptable.  For  combustion  turbines, ' 
any  representative  CO2  span  value 
between  6.0  and  14.0  percent  CO2  could 
be  used.  For  O2  monitors,  a  span  value 
between  15.0  percent  and  25.0  percent 
O2  could  be  selected  and  an  alternative 
O2  span  value  of  less  than  15.0  percent 
could  be  used,  if  supported  by  an 
acceptable  technical  justification. 

The  proposed  rule  expanded  and 
clarified  the  guideline  in  section  2.1  of 
Appendix  A  for  selecting  an  appropriate 
full-scale  range.  The  full-scale  range 
would  be  selected  so  that  the  readings 
during  typical  unit  operation  fall 
between  20.0  and  80.0  percent  of  full- 
scale,  which  represents  a  slight  increase 
in  flexibility  from  the  25  to  75  percent 
of  full-scale  guideline  in  the  current 
rule.  The  proposal  also  cited  three 
specific  cases  in  which  the  guideline  in 
section  2.1  is  inapplicable:  (1)  during 
the  combustion  of  very  low  sulfur  fuels 
(^.05%  sulfur  by  weight);  (2)  for  SO2  or 
NOx  readings  on  the  high  range  for  an 
affected  unit  with  SO2  or  NOx  emission 
controls  and  two  span  values;  and  (3) 
when  SO2  or  NOx  readings  are  less  than 
20.0  percent  of  the  low  measurement 
range  for  a  dual-span  unit  with  S(J2  or 
NOx  emission  controls,  provided  that 
the  low  readings  occur  during  periods  of 
high  control  device  efficiency. 
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The  proposed  rule  specified  that  the 
following  monitoring  configurations 
could  be  used  to  meet  diial  span  and 
range  reqiiirements:  (1)  a  single  analyzer 
with  two  ranges,  or  (2)  two  separate 
analyzers  connected  to  a  common  probe 
and  sample  interface.  The  high  and  low 
ranges  could  be  designated  in  the 
monitoring  plan  as  two  separate, 
primary  monitoring  systems,  or  as 
separate  components  of  a  single, 
primary  monitoring  system,  or  the 
"normal"  range  could  be  designated  as 
a  primary  monitoring  system,  and  the 
odier  range  as  a  non-redundant  backup 
monitoring  system. 

The  proposed  rule  would  allow  the 
owner  or  operator  to  use  a  "default 
high-range  value"  in  fieu  of  operating, 
maintaining,  and  quality  assuring  a 
high-scale  monitor  range.  The  default 
high-range  value  would  be  200.0 
percent  of  the  MPC.  This  value  would 
be  reported  whenever  the  SO2  or  NOx 
concentration  exceeded  the  full-scale  of 
the  low-range  analyzer. 

Finally,  the  proposed  rule  provided 
detailed  guidelines  and  procedures  for 
adjusting  the  span  and  range  of  the 
CEMS.  First,  if  the  maximum  value 
upon  which  the  high  span  value  is 
based  (i.e.,  the  MPC  or  MPF)  was 
exceeded  during  a  calendar  quarter,  but 
the  span  was  not  exceeded,  the  span  or 
range  woidd  not  have  to  be  adjusted. 
However,  if  any  quality  assured  hourly 
concentration  or  flow  rate  exceeded  the 
MPC  or  MPF  by  >5.0  percent  during  the 
quarter,  a  new  MPC  or  MPF  would  have 
to  be  defined.  Second,  if  any  quality 
assured  reading  on  the  high 
measurement  range  exceeded  the  span 
value  by  >10.0  percent  during  the 
quarter  but  did  not  exceed  the  range,  a 
new  MPC  or  MPF  (as  applicable)  would 
have  to  be  defined,  and  the  span  value 
(and  range,  if  necessary)  would  also 
have  to  be  changed.  Third,  for  full-scale 
exceedances  of  a  high  monitor  range, 
corrective  action  would  be  required  to 
adjust  the  span  and  range.  A  value  of 
200.0  percent  of  the  current  full-scale 
range  would  be  reported  to  EPA  for  each 
hour  of  each  full-scale  exceedance. 

Today's  rule  finalizes  the  proposed 
revisions  to  the  span  and  range  sections 
of  Appendix  A.  Most  of  the  provisions 
have  been  finalized  as  proposed,  with 
only  minor  changes  and  clarifications. 
However,  there  are  three  notable 
exceptions:  (1)  the  proposed 
requirement  for  mandatory  quarterly 
evaluations  of  the  MPC,  MEC  and  MPF 
values  and  the  associated  prescriptive 
criteria  for  adjusting  the  spans  and 
ranges  have  been  withdrawn:  (2)  the 
proposed  change  in  methodology  for 
determining  dual  span  and  range 
requirements  (i.e.,  comparing  the  MEC 


value(s}  to  the  MPC)  has  been 
withdrawn;  and  (3)  an  additional 
monitoring  configuration  option  has 
been  provided  for  units  with  dual  span 
requirements.  For  units  with  a  dual- 
range  SO2  or  NOx  analyzer,  the  final 
rule  allows  the  low  and  high  ranges  to 
be  represented  as  a  single  component  of 
a  primary  SO2  or  NOx  monitoring 
system. 

Discussion:  EPA  received  supportive 
comments  from  a  number  of  utilities, 
regarding  several  of  the  proposed  span 
and  range  revisions  (see  Docket  A-97- 
35,  Items  IV-D-20,  IV-I>-23,  IV-I>-24, 
IV-CK-25,  and  IV-G-01).  The 
commenters  generally  favored  the 
increased  flexibility  in  determining  SO2, 
NOx,  CO2  and  O2  span  values  and 
supported  the  concept  of  a  "default  high 
range  value."  One  commenter,  however, 
opposed  the  use  of  purified  instrument 
air  for  O2  monitor  calibrations  (see 
Docket  A-97-35,  Item  IV-D-11)  and,  as 
discussed  in  greater  detail  below,  two 
commenters  who  supported  the  "default 
high  range"  concept  took  issue  with  the 
proposed  default  value  (see  Docket  A- 
97-35,  Items  IV-D-05  and  IV-D-24). 
One  commenter  asked  EPA  to  give 
gmdance  as  to  what  type  of  technical 
justification  would  be  required  to  use  an 
alternative  O2  span  value  of  less  than  15 
percent  (see  Docket  A-97-35,  Item  IV- 
D-23).  TTie  final  rule  provides  an 
example,  in  section  2.3.1  of  Appendix 
A. 

Several  commenters  stated  that  the 
proposed  procediu-es  for  making  span 
and  range  adjustments  were  particularly 
complicated  and  burdensome  (see 
Docket  A-97-35,  Items  IV-D-19,  IV-D- 
20,  IV-D-23,  IV-D-24  and  IV-G-09). 
Two  commenters  stated  that  the 
requirement  to  perform  quarterly 
evaluations  of  the  MPC,  MEC  and  MPF 
values  is  unnecessary  and  excessive  (see 
Docket  A-97-35.  Items  IV-D-11  and 
rV-G-02).  One  commenter 
recommended  using  the  guideline  in 
section  2.1  of  Appendix  A  to  determine 
whether  span  and  range  adjustments  are 
needed  (see  Docket  A-97-35,  Item  IV- 
D-11).'  Another  commenter 
recommended  that  EPA  allow  data 
points  that  are  clear  "oudiers"  to  be 
excluded  from  quarterly  span  and  range 
evaluations  (see  Docket  A-97-35,  Item 
IV-D-04).  After  carefully  considering 
these  comments,  EPA  has  decided  to 
withdraw  the  prescriptive  proposed 
procedures  for  making  span  and  range 
adjustments.  Instead,  the  final  rule 
requires  that  span  and  range 
adjustments  be  made  only  when  the 
MPC,  MEC  or  MPF  changes 
"significantly."  This  is  similar  to  the 
original  guideline  in  the  January  11, 
1993  rule,  except  that  a  "significant" 


change  was  undefined  in  that  nUe.  In 
today's  rule,  a  significant  change  in  the 
MPC,  MEC  or  MPF  means  that  the 
guideline  of  section  2.1  of  Appendix  A 
(  for  the  majority  of  the  readings  to  be 
between  20  and  80%  of  the  range,  vfith 
certain  allowable  exceptions)  cannot  be 
met,  as  determined  either  by  the  ov*mer 
or  operator  or  through  an  audit  by  a 
regulatory  agency.  The  Agency  has  also 
reduced  the  fi«quency  of  mandatory 
evaluations  of  the  MPC,  MEC  and  MPF 
values.  In  the  final  rule,  only  an  annual 
evaluation  of  these  values  is  required. 
The  results  of  the  aimual  evaluations 
must  be  kept  on-site,  in  a  format 
suitable  for  inspection. 

Two  conunenters  stated  that  the 
proposed  requirement  to  treat  the  two 
ranges  of  a  dual-range  monitor  as 
separate  monitoring  systiems  or  as  two 
separate  components  of  the  same  system 
woidd  cause  additional  programming 
costs  and  would  be  technically  difficult 
to  implement  (see  Docket  A-97-35, 
Items  IV-D-^  and  IV-G-02).  The 
conunenters  requested  that  EPA 
continue  to  allow  the  low  and  high 
ranges  to  be  represented  in  the 
monitoring  plan  by  a  single  component. 
After  consideration,  the  Agency  has 
decided  that  the  commenters'  request  is 
reasonable  and  has  included  this  option 
in  the  final  rule.  Note,  however,  that  the 
use  of  this  option  is  restricted  to  dual- 
range  analyzers  that  use  electronic  gain 
to  produce  the  two  ranges.  Today's  rule 
requires  the  use  of  a  special  dual-range 
component  type  code  when  this  option 
is  selected.  EPA  will  provide  the 
necessary  type  code  and  reporting 
guidance  in  the  electronic  data  reporting 
(EDR)  instructions  for  EDR  version  2.1. 

Two  commenters  stated  that  200%  of 
MPC  is  too  high  for  the  proposed  defaidt 
high  range  value  in  sections  2.1.1.3(f) 
and  2.1.1.4(e)  of  Appendix  A,  for  the 
case  where  the  owner  or  operator  uses 
a  default  value.instead  of  operating  a 
high-range  monitor  (see  Docket  A-97- 
35,  Items  IV-D-05  and  IV-D-24).  A 
third  commenter  objected  to  the 
proposed  value  of  200%  of  the  range, 
which  is  to  be  reported  during  full-scale 
exceedances  (see  Docket  A-97-35,  Item 
IV-G-05).  Without  a  functional  high 
range  monitor,  it  is  not  possible  to 
determine  the  exact  pollutant 
concentration  when  a  control  device 
malfunctions  or  when  a  full-scale 
exceedance  occurs.  In  the  preamble  to 
the  proposed  rule,  EPA  cited  one 
instance  in  which  the  high  SO2  range 
was  exceeded  and  the  estimated  SO2 
concentration  (based  on  fuel  sampling) 
was  estimated  to  be  about  150%  of  the 
range  (see  63  FR  28058).  For  this  reason, 
the  proposed  values  of  200%  of  the 
range  (for  full-scale  exceedances)  and 
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200%  of  the  MPC  (for  the  default  high 
range  value)  have  been  retained  in  the 
final  rule.  EPA  maintains  that  these 
values  must  be  cons^vative,  based  on  a 
"worst  case"  analysis  to  ensure  that 
emissions  will  not  be  under-reported. 
The  Agency  believes  that  if  spans  and 
ranges  are  properly  set,  full-scale 
exceedances  will  be  relatively  rare. 
Also,  EPA  anticipates  that  the  majority 
of  the  imits  for  which  owners  or 
operators  will  elect  to  use  the  default 
high  range  option  have  reliable  emission 
controls  and  the  default  value  will 
rarely,  if  ever,  have  to  be  used. 

One  commenter  objected  to  the 
proposed  changes  to  the  method  of 
calculating  MPC  and  MEC  values, 
expressing  concern  that  the  revisions 
might  require  his  existing  span  and 
range  values  to  be  re-calculated  (see 
Docket  A-97-35,  Item  IV-G-02). 
Another  commenter  (mistakenly) 
interpreted  the  proposed  definition  of 
the  MPC  for  CO2  in  section  2.3.1  of 
Appendix  A  to  mean  that  his  existing 
CO2  span  values  woiUd  have  to  be  re- 
determined (see  Docket  A-97-35,  Item 
IV-D-04).  A  third  commenter  asked 
EPA  to  "grandfather"  existing  span  and 
range  values  (see  Docket  A-97-35,  Item 
IV-D-20).  It  is  not,  and  never  has  been 
EPA's  intent  to  require  utilities  to 
change  their  existing  spans  and  ranges, 
provided  that  they  meet  the  guideline  of 
section  2.1  of  Appendix  A  (  for  the 
majority  of  the  readings  to  be  between 
20  and  80%  of  fuU-scde,  widi  certain 
allowable  exceptions).  The  Agency  does 
not  believe  that  "grandfathering"  of  any 
existing  part  75  span  and  range  values 
is  necessary.  The  final  rule  simply  adds 
flexibility  to  the  procedures  for 
determining  spans  and  ranges.  Affected 
units  with  previously-determined  span 
and  range  values  that  meet  the  guideline' 
of  section  2.1  of  Appendix  A  do  not 
have  to  change  their  current  span  or 
range  values.  To  further  alleviate  undue 
concern  about  this,  the  Agency  has 
withdrawn  the  proposed  changes  to  the 
method  of  determining  whether  a  dual 
span  is  required.  Rather  than  comparing 
the  MEC  value(s)  to  the  MPC  value(s)  (as 
proposed),  today's  rule  specifies  that  the 
MEC  value  should  be  compared  to  the 
high  range  value.  This  is  essentially  the 
same  as  the  requirement  in  the  current 
rule. 

Finally,  one  commenter  objected  to 
the  proposed  requirement  to  perform 
the  RATA  at  the  low  range  of  the 
monitor  on  units  that  have  scrubbers. 
The  commenter  lu^ed  EPA  to  revert  to 
the  original  rule  and  allow  the  RATA  to 
be  performed  at  whatever  range  the 
CEMS  is  operating  on  at  the  time  of  the 
RATA  (see  Docket  A-97-35,  Item  IV-G- 
3).  EPA  does  not  agree  with  the 


commenter.  For  imits  with  SO2 
scrubbers,  the  vast  majority  of  the  data 
is  collected  on  the  low  range.  Therefore, 
the  SO2  RATA  should  be  perframed  on 
that  range.  If  the  scrubber  malfunctions 
at  the  time  of  a  scheduled  SO2  RATA, 
the  RATA  should  either  be  rescheduled 
latOT  in  the  quarter  or  should  be  done 
diuing  the  720  imit  operating  hour  grace 
period  allowed  imder  revised  section 
2.3.3  of  Appendix  B. 

E.  Flow-to-Load  Ratio  Test 
Requirements 

Background:  The  quality  assiuance 
requirements  for  flow  rate  monitoring 
systems  in  Appendices  A  and  B  of  part 
75  include  daily  calibration  error  tests, 
daily  interference  checks,  quarterly  leak 
checks  (for  differential  pressure  type 
monitors  only),  and  semiannual  or 
annual  RAT  As.  Of  these  required  QA 
tests,  only  the  RATA  provides  a  true 
evaluation  of  a  flow  monitor's 
measurement  accviracy  by  direct 
comparison  against  an  independent 
reference  method.  The  daily  calibration 
error  test  checks  the  system's  internal 
electronic  components  by  means  of 
reference  signals.  The  calibration  error 
test  is  useful  in  that  it  can  diagnose 
certain  types  of  monitor  problems,  but 
it  does  not  evaluate  the  system's  ability 
to  measure  an  actual  stack  gas  flow  rate. 
Because  of  this  limitation,  EPA  believes 
that  a  more  substantive,  periodic  QA 
test  is  needed  to  ensiue  that  the 
accuracy  of  the  reported  flow  rate  data 
is  maintained  in  the  interval  between 
successive  RATAs.  The  Agency  is 
particularly  concerned  about  the 
potential  for  poor  data  quality  from  flow 
monitors  that  are  not  properly 
maintained. 

In  view  of  this,  EPA  proposed  to  add 
a  new  flow  monitor  quality  assurance 
test,  the  "flow-to-load  ratio  test,"  to  part 
75  in  section  7.7  of  Appendix  A  and 
section  2.2.5  of  Appendix  B.  A  similar 
test  was  first  suggested  to  the  Agency  by 
a  flow  monitor  manufacturer  (see 
Docket  A-97-35.  Item  n-D-69).  The 
flow-to-load  ratio  test,  which  would  be 
performed  quarterly,  would  be  required 
beginning  in  the  second  quarter  of  the 
year  2000.  The  basic  premise  of  the 
flow-to-load  ratio  test  is  that  a 
meaningful  correlation  exists  between 
the  stack  gas  voliunetric  flow  rate  and 
unit  load.  In  general,  for  a  single  unit 
discharging  to  a  single  stack,  as  the  load 
increases,  the  flow  rate  increases 
proportionally,  and  the  flow  rate  at  a 
given  load  should  remain  relatively 
constant  if  the  same  type  of  fuel  is 
burned.  Common  stacks  are  somewhat 
less  predictable,  because  the  same 
combined  unit  load  can  be  produced  in 
a  number  of  ways  by  using  different 


combinations  of  boilers.  Despite  this,  if 
the  diluent  gas  concentration  is  pn^ierly 
taken  into  account,  the  flow-to-load 
characteristics  of  common  stacks  often 
become  more  normalized.  The  flow-to- 
load  ratio,  or  a  normalized  ratio,  such  as 
the  gross  heat  rate  (GHR)  can  thus  srave 
as  a  quantitative  indicator  of  flow 
monitor  accuracy  £rom  quarter  to 
quarter  until  the  next  RATA  is 
performed. 

The  proposed  rule  provided  a 
calculation  methodology  for  the 
quarterly  flow-to-load  or  GHR 
evaluation.  A  "reference"  flow-to-load 
ratio  or  GHR  would  be  established  at  the 
time  of  each  normal-load  flow  RATA, 
using  data  irom  the  flow  rate  reference 
method.  Then,  in  subsequent  quarters, 
hourly  data  from  the  flow  monitor 
would  be  compared  to  the  reference 
ratio  or  GHR,  and  an  absolute  average 
percentage  difference  between  the 
hourly  data  and  the  reference  ratio 
would  be  calculated.  If  the  pmrcentage 
difference  exceeded  certain  limits,  the 
utility  would  be  required  to  investigate 
to  try  to  establish  the  cause  of  the  test 
failiire.  ff  the  investigation  indicated  a 
problem  with  the  flow  monitor,  the 
utility  could  perform  corrective  actions, 
followed  by  an  abbreviated  flow-to-load 
diagnostic  test,  to  demonstrate  that  the 
corrective  actions  were  effective. 
However,  if  the  investigation  could  not 
establish  the  cause  of  the  flow-to-load 
test  failure,  a  normal  load  flow  RATA 
would  be  required. 

Today's  final  rule  adopts  the  flow-to- 
load  ratio  test  provisions.  The  final  rule 
is  essentially  the  same  as  the  proposal 
except  for  a  few  minor  changes  in 
response  to  comments  received. 

Discussion:  EPA  received  comments 
on  the  proposed  quarterly  flow-to-load 
ratio  test  from  seven  utilities,  two  state 
agencies,  one  utility  regulatory  response 
group  and  one  flow  monitor  vendor. 
One  state  agency  was  supportive  of  the 
test,  because  it  can  serve  as  a 
quantitative  indicator  of  flow  monitor 
performance  from  quarter  to  quarter  (see 
Docket  A-97-35,  Item  rV-D-9).  The 
flow  monitor  vendor  also  favored  the 
test,  because  it  will  help  to  ensure  that 
all  flow  monitoring  technologies 
perform  in  a  reliable  manner  (see  Docket 
A-97-35,  Item  IV-D-12).  Several  utility 
commenters  objected  to  the  proposed 
test,  believing  it  would  be  burdensome, 
time-consuming,  expensive  to 
implement  (requiring  significant  DAHS 
software  modifications),  and  difficult  to 
pass  (see  Docket  A-97-35.  Items  IV-D- 
16.  IV-G-5.  IV-G-9,  IV-G-2).  One 
commenter  suggested  that  the  te;t  be 
used  as  a  warning  to  take  corrective 
action  rather  than  using  it  to  directly 
validate  or  invalidate  flow  rate  data  (see 
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Docket  A-97-35,  Item  IV-D-11). 
Another  commenter  recommended  that 
for  common  stacks,  additional  hours  be 
exempted  from  the  data  analysis, 
specifically  hours  in  which  the 
combination  of  boilers  and  loads  does 
not  match  the  combination  used  during 
the  last  normal  load  flow  RATA  (see 
Docket  A-97-35,  Item  IV-D-17).  Two 
commenters  recommended  increasing 
the  threshold  to  qualify  for  a  less 
stringent  flow-to-load  specification  from 
50  MW  to  60  or  70  MW  (see  Docket  A- 
97-35,  Items  IV-D-11,  IV-D-2).  Two 
commenters  recommended  reducing  the 
frequency  of  flow  RAT  As  based  on  good 
performance  in  the  flow-to-load  test; 
specifically,  one  commenter  advocated 
performing  flow  RAT  As  every  other 
year  and  the  other  commenter 
recommended  performing  a  flow  RATA 
once  every  five  years  (see  Docket  A-97- 
35,  Items  IV-D-22,  IV-G-2).  One 
commenter  stated  that  the  proposed 
flow-to-load  methodology  does  not 
adequately  address  multiple  stack 
configurations  where  one  of  the  stacks 
is  a  bjrpass  stack,  and  also 
recommended  that  EPA  make  it  clear 
that  the  flow-to-load  data  analysis  only 
applies  to  reported  data  and  not  to 
redimdant  backup  monitor  data  which 
are  not  reported  (see  Docket  A-97-35, 
Item  IV-G-2).  Finally,  the  utility 
regulatory  response  group  found  the 
proposal  to  be  an  improvement  over  the 
pre-proposal  draft  that  was  circulated  in 
May,  1997,  but  took  issue  with  the 
following:  (1)  The  method  of  calculating 
the  test  results,  using  the  absolute  value 
of,  rather  than  the  arithmetic, 
percentage  of  differences  between  the 
hourly  flow-to-load  ratios  and  the 
reference  ratio;  (2)  failure  of  the 
proposal  to  address  units  with  bypass 
stacks  or  other  complex  stack 
configiu^tions;  and  (3)  allowing  only 
one  week  after  the  end  of  the  quarter  to 
investigate  and  troubleshoot  the  flow 
monitor  when  a  flow-to-load  test  failure 
occius,  before  a  RATA  requirement  is 
triggered  (see  Docket  A-97-35,  Item  IV- 
D-20). 

Today's  rule  includes  flow-to-load 
test  provisions  in  section  7.7  of 
Appendix  A  and  section  2.2.5  of 
Appendix  B.  The  final  rule  is  essentially 
the  same  as  the  proposal,  except  for  the 
following  changes,  which  have  been 
incorporated  in  response  to  the 
comments  received.  First,  a  new  section 
7.8  has  been  added  to  Appendix  A, 
which  allows  owners  or  operators  of 
units  writh  complex  stack  configurations 
to  petition  for  an  exemption  from 
quarterly  flow-to-load  testing.  Any  such 
petition  would  have  to  provide 
information  and  data  which 


demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  flow  rate  through 
the  complex  stack  configuration  cannot 
be  reasonably  correlated  to  unit  load. 
Second,  for  a  unit  with  a  multiple  stack 
discharge  configuration  consisting  of  a 
main  stack  and  a  bypass  stack  (e.g.,  for 
a  unit  with  a  wet  SO2  scrubber),  the 
flow-to-load  test  is  to  be  performed  on 
an  individual  stack  basis  and  hours  in 
which  emissions  are  discharged 
simultaneously  through  both  stacks  may 
be  excluded  from  the  quarterly  flow-to- 
load  analysis.  Third,  the  threshold  to 
qualify  for  a  less  stringent  flow-to-load 
specification  has  been  raised  from  50 
MW  to  60  MW.  Fourth,  when  a  flow-to- 
load  or  GHR  test  is  failed,  two  weeks, 
rather  than  one,  are  allowed  after  the 
end  of  the  quarter  to  investigate  the 
cause  of  thetest  failure  before  triggering 
a  RATA  requirement. 

EPA  does  not  agree  with  the 
commenters  who  characterized  the 
proposed  flow-to-load  test  as  time- 
consuming,  burdensome,  and  difficult 
to  implement  (requiring  extensive 
software  revision).  The  Agency  believes 
that  implementation  of  the  flow-to-load 
test  will  not  require  any  special 
modification  of  existing  part  75  DAHS 
systems  or  software.  All  of  the 
information  needed  to  perform  the 
quarterly  flow-to-load  or  GHR  analysis 
is  currently  reported  in  the  electronic 
quarterly  report  required  imder  §  75.64. 
Rather,  a  PC-based  computer  program 
will  be  needed,  which  can  extract  the 
essential  information  from  the  quarterly 
report  and  analyze  it.  Once  such  a 
computer  program  is  written,  analysis  of 
the  quarterly  flow  rate  and  load  data 
shoiild  become  a  routine  operation 
which  will  be  neither  burdensome  nor 
time-consuming. 

The  Agency  also  disagrees  with  those 
commenters  who  contended  that  the 
flow-to-load  test  will  be  difficult  to  pass. 
On  the  contrary,  the  flow-to-load  test 
should  be  relatively  easy  to  pass, 
provided  that  the  flow  monitor  is 
properly  operated  and  well-maintained. 
Prior  to  issuing  the  proposed  rule,  EPA 
analyzed  quarterly  flow  rate  and  load 
data  from  the  third  quarter  of  1996  for 
21  units  and  stacks,  including  9  single 
units,  11  common  stacks,  and  1 
multiple-stack  unit.  The  units  chosen 
for  this  analysis  were  selected  as  a 
representative  sample  of  units  that 
would  be  affected  by  this  QA  test 
requirement  and  included  various 
operational  circumstances  (e.g.,  base 
loaded  and  peaking  units,  single  fuel 
units,  and  imits  that  bum  multiple 
fuels).  The  flow-to-load  and  GHR  test 
methodologies  were  applied  to  each 
unit  or  stack,  excluding  none  of  the 
normal  load  data  from  the  analysis.  The 


results  of  the  flow-to-load  and  GHR  data 
analyses  were  nearly  the  same.  Only  one 
failure  of  the  quarterly  flow-to-load  test 
was  observed  in  each  analysis  (i.e.,  the 
failure  rate  was  <5.0  percent).  The  value 
of  Ef  (the  average  percentage  difference 
between  the  hourly  ratios  and  the 
reference  ratio)  was  6.1  percent  for  the 
analysis  of  the  flow-to-load  ratios  and 
6.4  percent  for  the  simulated  GHR 
analysis  (with  diluent  gas  corrections). 
However,  as  noted  by  one  of  the 
commenters,  the  Agency  acknowledges 
that  these  data  analyses  were  performed 
using  the  calculation  method  described 
in  the  May,  1997  pre-proposal  draft  of 
the  rule  revisions,  i.e.,  using  the 
arithmetic  percentage  difference 
between  each  hourly  flow-to-load  ratio 
and  the  reference  ratio,  rather  than  the 
absolute  percentage  difference 
prescribed  in  the  proposed  rule.  To 
address  the  commenter's  concern,  EPA 
has  re-analyzed  the  data  using  the 
absolute  percentage  difference.  The 
results  of  the  data  analysis  using  the 
absolute  percentage  difference  were 
nearly  the  same  as  the  results  using  the 
arithmetic  percentage  difference.  The 
failure  rate  was  the  same  (<5%)  and  the 
value  of  Ef  was  7.3  percent  for  the 
analysis  of  the  flow-to-load  ratios  and 
8.0  percent  for  the  simulated  GHR 
analysis  (with  diluent  gas  corrections), 
which  is  still  well  below  the  15.0 
percent  tolerance  limit  (see  Docket  A- 
97-35,  Item  IV-A-3).  Thus,  it  appears  to 
make  very  little  difference,  in  terms  of 
ease  of  passing,  whether  the  absolute 
percentage  difference  or  the  arithmetic 
percentage  difference  is  used  in  the 
flow-to-load  and  GHR  calculations. 
Therefore,  the  flow-to-load  and  GHR 
calculation  methodology  has  been 
finalized  as  proposed  using  the  absolute 
percentage  difference. 

Two  commenters  suggested  that  the 
flow  RATA  fiwiuency  should  be 
reduced  based  on  good  performance  on 
the  quarterly  flow-to-load  test  (see 
Docket  A-97-35,  Items  IV-D-22  and 
IV-G-02).  The  Agency  agrees  with  the 
commenters  that  with  the  addition  of 
the  new  QA  tests  it  is  reasonable  to 
lessen  the  frequency  of  the  annual  three 
load  flow  RATA.  Therefore,  EPA  is  also 
adopting  the  foUovdng  three  provisions 
reducing  the  flow  RATA  requirements: 

(1)  Routine  flow  RAT  As  are  changed 
from  three-load  tests  to  two-load  tests; 

(2)  a  single-load  annual  flow  RATA  is 
allowed  if  the  unit  operates  at  one  load 
level  for  >85  percent  of  the  time  since 
the  last  annual  flow  RATA;  and  (3)  a 
three-load  flow  RATA  is  required  only 
once  every  five  years  and  whenever  the 
instrument  is  re-linearized.  EPA  has 
adopted  these  reduced  flow  RATA 


requirements  principally  because  of  the 
teasonable  assiu^uice  of  data  quality  that 
will  be  provided  in  between  RATAs  by 
the  new  flow-to-load  test.  Note, 
however,  that  the  flow-to-load  ratio  test, 
which  analyzes  a  limited  amount  of 
flow  rate  data  at  a  single  load  level,  does 
not  serve  as  a  replacement  for  annual 
RATA  testing.  Rather,  the  flow-to-load 
ratio  test  helps  to  ensiu-e  that  the  flow 
monitor  remains  accurate  in  between 
successive  semiannual  or  annual 
RATAs. 

F.  RATA  and  Bias  Test  Requirements 

1.  RATA  Load  Levels 

Background:  The  previous  provisions 
of  part  75  were  neither  sufficiently 
standardized  nor  clear  in  defining  the 
appropriate  load  levels  for  RATAs.  For 
example,  the  previous  rule  required  gas 
monitor  RATAs  to  be  conducted  at 
normal  load  and  required  gas  and  flow 
rate  monitor  bias  adjustment  factors  to 
be  determined  at  normal  load,  but  no 
definition  of  normal  load  was  provided. 
In  addition,  section  6.5.2  of  Appendix  A 
specified  that  the  "low"  load  audit 
point  for  a  3-level  flow  RATA  can  be 
located  anywhere  fi-om  the  miniTnnnri 
safe,  stable  load  to  50.0  percent  of  the 
maximmn  load,  and  no  minimimi 
separation  is  required  between  the  audit 
points  at  adjacent  load  levels.  If  adjacent 
audit  points  are  too  close  together,  a 
multiple  load  flow  evaluation  loses  its 
signiiicance. 

EPA  proposed  revisions  to  Appendix 
A  of  part  75,  which  would  more  clearly 
define  the  load  levels  at  which  RATAs 
are  done  in  order  to  achieve  greater 
consistency  in  the  way  that  RATAs  are 
performed.  The  proposed  methodology, 
which  would  become  effective  as  of 
April  1,  2000,  would  require  the  utility 
to  define  the  "range  of  operation"  for 
each  affected  imit  or  common  stack 
(except  for  peaking  units).  The  range  of 
operation  would  extend  from  the 
minimum  safe,  stable  load  to  the 
maximum  achievable  load.  The  "low" 
load  level  would  then  be  defined  as  0- 
30%  of  the  range  of  operation,  the 
"mid"  load  level  would  be  30-60%  of 
the  range  and  the  "high"  load  level 
would  be  60-100%  of  the  range.  The 
proposed  methodology  would  require  a 
load  frequency  distribution  (histogram) 
to  be  developed,  prior  to  each  annual 
RATA,  to  determine  the  percentage  of 
time  the  unit  or  stack  has  operated  at 
each  load  level  in  the  previous  four  "QA 
operating  quarters."  A  summary  of  the 
data  used  for  the  load  frequency 
determination  would  be  maintained  on- 
site  in  a  format  suitable  for  inspection, 
and  the  results  of  the  determination 
would  be  included  in  the  electronic 


quarterly  report  under  §  75.64.  The  most 
frequency  used  load  level  would  then 
be  designated  as  the  "normal"  load.  The 
second  most  frequently  used  load  could, 
at  the  discretion  of  the  owner  or 
operator,  be  designated  as  a  second 
normal  load  level.  Gas  monitor  RATAs 
would  be  required  at  the  normal  load 
level.  Routine  quality  assurance  RATAs 
for  flow  monitors  would  be  done  at  the 
two  most  frequently  used  load  levels. 
Today's  rule  adopts  the  proposed 
changes  with  certain  modifications  in 
response  to  comments. 

Discussion:  The  Agency  received 
comments  on  the  proposed  method  of 
determining  RATA  load  levels  from 
three  individual  utilities  and  frtim  two 
utility  regulatory  response  groups.  Only 
two  comments  were  received  on  the 
proposed  definitions  of  "range  of 
operation,"  "low,"  "mid,"  and  "high" 
load  levels.  One  commenter  supported 
the  effort  to  establish  load  level 
definitions,  but  found  the  proposal  to  be 
too  inflexible  and  complicated  and 
suggested  that  EPA  should  permit 
overlapping  load  ranges  (see  Docket  A- 
97-35,  Item  IV-D-20).  The  other 
commenter  requested  that  EPA  modify 
the  proposed  definition  of  the 
"minimum  safe,  stable  load"  for 
common  stacks.  The  commenter 
expressed  concern  that  for  base-loaded 
ilnits  which  share  a  common  stack,  the 
proposed  definition  might  require  a  unit 
to  be  shut  down  to  attain  the  low  load 
level  in  a  3-load  flow  RATA  (see  Docket 
A-97-35,  Item  IV-D-24).  Four 
commenters  opposed  the  proposed 
requirement  to  develop  a  historical  load 
frequency  distribution  to  establish  the 
normal  load  level(s)  for  the  imit  or 
stack,  stating  that  the  load  frequency  is 
too  variable  (being  dependent  on  unit 
availability,  operation,  and  dispatch) 
and  that  the  new  requirement  would 
add  another  level  of  unnecessary  data 
collection  and  manipulation  (see  Docket 
A-97-35,  Items  IV-D-20,  IV-D-24,  IV- 
D-19,  and  rV-D-23).  Another 
commenter  suggested  that  RATA  load 
ranges  should  be  based  on  the  typical 
load  requirements  for  the  quarter  in 
which  the  RATA  is  done,  particularly  if 
the  historical  data  are  no  longer 
representative.  The  commenters  further 
recommended  that  EPA  should:  (1) 
elimiiiate  the  requirement  to  use  four 
operating  quarters  of  data;  (2)  allow 
extenuating  data  to  be  excluded;  (3) 
allow  recent  changes  to  be  considered 
when  selecting  load  ranges;  and  (4) 
allow  utilities  to  consider  forecasted 
usage  of  a  unit  when  selecting  load 
ranges  (see  Docket  A-97-35.  Item  IV-D- 
20).  Finally,  one  commenter  objected  to 
the  proposed  requirement  to  report  the 


results  of  the  load  frequency  data 
analysis  electronically,  stating  that 
requiring  electronic  reporting  of  the 
results  provides  no  advantage  over 
keeping  the  data  analysis  on-site  and 
that  such  reporting  would  require  DAHS 
software  changes  (see  Docket  A-97-35, 
Item  rV-G-2). 

Today's  rule  finalizes  the  proposed 
definitions  of  the  "range  of  operation," 
and  the  "low,"  "mid,"  and  "high"  load 
levels  in  section  6.5.2.1  of  Appendix  A 
and  the  associated  requirement  to  report 
the  upper  and  lower  boundaries  of  the 
range  of  operation,  with  one  minor 
revision.  A  provision  has  been  added  for 
fi^quently-operated  (e.g.,  base-loaded) 
units  that  share  a  common  stack,  which 
allows  the  "minimum  safe,  stable  load" 
to  be  determined  in  a  different  manner. 
For  such  units,  the  owner  or  operator 
may  use  the  sum  of  the  minimum  safe, 
stable  loads  for  the  individual  units  as 
the  minimum  safe  stable  load  for  the 
common  stack  (rather  than  using  the 
lowest  of  the  minimum  safe,  stable  load 
values  for  the  individual  imits).  The 
Agency  believes  that  this  adequately 
addresses  the  commenter's  concern  that 
one  or  more  units  might  have  to  be  shut 
down  in  order  to  attain  the  "low"  load 
level  during  a  3-load  flow  RATA. 

Section  6.5.2.1  of  Appendix  A  of 
today's  rule  also  finalizes  the  proposed 
methodology  for  determining  normal 
load  and  for  selecting  the  appropriate 
load  levels  for  the  aimual  2-load  flow 
RATAs,  with  revisions  based  on 
comments  received.  In  the  final  rule,  a 
determination  of  the  normal  load 
level(s)  and  the  appropriate  flow  RATA 
load  levels  is  still  required,  but  it  has 
been  made  a  one-time  requirement, 
rather  than  an  annual  requirement.  The 
requirement  becomes  effective  on  April 
1,  2000,  but  owners  or  operators  may 
comply  with  it  prior  to  that  date.  The 
owner  or  operator  must  review 
historical  load  data  for  the  imit  or  stack, 
for  a  minimum  of  four  representative 
operating  quarters.  From  these  data,  the 
percentage  of  imit  operating  time  at 
each  load  level  ("low."  "mid"  or 
"high")  will  be  determined.  The 
historical  load  data  may  be  analyzed  by 
any  suitable  means;  construction  of  a 
histogram,  per  se,  is  not  required.  The 
load  level  used  the  most  frequently  will 
be  designated  normal,  and  the  second 
most  frequently  used  load  level  may,  at 
the  discretion  of  the  owner  or  operator, 
be  designated  as  a  second  normal  load. 
The  two  most  frequently  used  load 
levels  are  the  load  levels  at  which  the 
aimual  2-load  flow  RATA  will  be 
performed.  The  results  of  the  historical 
load  data  analysis  will  be  reported  in 
the  electronic  quarterly  report  as  part  of 
the  electronic  monitoring  plan.  EPA 
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believes  that  reporting  one  additional 
monitoring  plan  record  will  not  prove  to 
be  burdensome.  A  summary  of  the  data 
used  for  the  load  determinations  and  the 
calculated  results  must  be  kept  on-site, 
in  a  format  suitable  for  inspection. 
EPA  continues  to  believe  that  a 
review  o?  historical  operating  load  data 
is  a  reasonable  way  to  standardize  the 
determination  of  the  normal  load 
level(s)  and  the  appropriate  flow  RATA 
load  levels  for  a  unit  or  stack.  In  order 
to  maintain  national  consistency  and  to 
ensure  that  a  "level  playing  field"  is 
maintained  among  affected  utilities,  the 
Agency  believes  that  a  standardized 
procedure  is  necessary.  Although 
several  commenters  took  issue  with  the 
specifics  of  the  proposed  methodology, 
none  of  them  provided  a  sufficiently 
detailed  alternative  procedure  for 
serious  consideration  by  the  Agency. 
Requests  to  "allow  exclusion  of 
extenuating  data"  and  "permit 
consideration  of  recent  changes  when 
selecting  load  ranges"  do  not  provide  a 
sufficient  basis  for  the  development  of 
appropriate  regulatory  language. 
Further,  since  the  standardized 
procedure  is  based  on  data  for  four 
operating  quarters,  any  unrepresentative 
data  is  likely  to  have  minimal  effect. 
Therefore,  EPA  did  not  incorporate  most 
of  the  commenters'  suggestions. 
However,  to  address  the  concern  of 
several  commenters  about  possible 
variability  in  unit  load  and  manner  of 
unit  operation,  a  provision  has  been 
added  to  section  6.5.2.1  of  Appendix  A 
which  requires  the  historical  load 
analysis  to  be  repeated  if  the  way  in 
which  a  unit  operates  changes 
significantly  and  the  previously- 
determined  normal  load  level{s)  and  the 
two  most  frequently  used  load  levels 
change.  The  new  provision  requires  a 
minimum  of  two  representative 
operating  quarters  of  historical  load  data 
to  document  that  a  change  in  the 
manner  of  unit  operation  has  actually 
occurred. 

2.  Single-Point  Reference  Method 
Sampling 

Background:  Section  6.5.6  of 
Appendix  A  to  part  75  gives  the  traverse 
point  location  requirements  for 
reference  method  sampling  during 
relative  accuracy  test  audits  (RATAs)  of 
gas  monitoring  systems.  The  reference 
method  sampling  points  are  to  be 
located  along  a  line,  in  accordance  with 
section  3.2  of  Performance  Specification 
No.  2  in  Appendix  B  to  40  CFR  part  60. 
Performance  Specification  No.  2 
requires  three  reference  method 
sampling  points  for  each  RATA  test  run. 
EPA  proposed  changes  to  section  6.5.6 
of  Appendix  A,  pertaining  to  RATA 


traverse  point  selection.  Proposed 
section  6.5.6  woiJd  allow  single-point 
reference  method  sampling  to  be  used  in 
two  specific  instances:  (1)  for  all 
moisture  determinations,  a  single 
reference  method  point,  located  at  least 
1.0  meter  firom  the  stack  wall,  could  be 
used;  and  (2)  for  flue  gas  sampling,  a 
single  reference  method  measurement 
point,  located  no  less  than  1.0  meter 
from  the  stack  wall,  could  be  used  at 
any  test  location  if  a  stratification  test  is 
performed  prior  to  each  RATA  at  the 
location  and  certain  acceptance  criteria 
are  met. 

In  order  to  implement  the  second 
option  (single-point  gas  sampling),  a  12- 
point  stratification  test,  as  described  in 
proposed  section  6.5.6.1,  would  have  to 
be  passed  one  time  at  the  sampling 
location,  meeting  the  acceptance  criteria 
for  single-point  sampling  given  in 
proposed  section  6.5.6.3  of  Appendix  A. 
The  location  would  quaUfy  for  single- 
point  gas  sampling  if  the  concentration 
at  each  individual  traverse  point 
differed  by  no  more  than  ±  5.0  percent 
from  the  arithmetic  average 
concentration  for  all  traverse  points. 
The  results  would  also  be  acceptable  if 
the  concentration  at  each  individual 
traverse  point  differed  by  no  more  than 
±  3.0  ppm  or  0.3  percent  CO2  (or  O2) 
irom  the  arithmetic  average 
concentration  for  all  traverse  points.      , 
Once  a  12-point  stratification  test  was 
passed  at  the  candidate  sampling 
location,  either  the  12-point  test  or  an 
abbreviated  3-point  or  6-point 
stratification  test,  as  described  in 
proposed  section  6.5.6.2,  would  have  to 
be  passed  prior  to  subsequent  RATAs  at 
the  location. 

Today's  rule  finalizes  the  provisions 
for  single-point  moisture  and  gas 
reference  method  sampling,  with  certain 
modifications  in  response  to  comments 
received.  The  criteria  in  today's  rule  to 
qualify  for  single-point  sampling  are 
more  stringent  than  the  criteria  in  the 
proposed  rule. 

Discussion:  EPA  received  comments 
from  two  utilities  and  three  State  air 
regulatory  agencies  on  the  proposal  to 
allow  single-point  reference  method 
sampling.  One  of  the  utility  commenters 
favored  allowing  single-point  sampling, 
viewing  it  as  an  excellent  step  to 
improve  the  overall  efficiency  of  RATA 
testing  (see  Docket  A-97-35,  Item  IV- 
D-21).  The  other  utility  commenter  also 
favored  the  proposal,  believing  that  it 
would  reduce  the  manpower 
requirements  for  gas  RATA  testing  (see 
Docket  A-97-35,  Item  rV-D-22).  One 
State  agency  commenter  opposed  the 
unrestricted  use  of  single-point  moisture 
sampling,  stating  that  the  moisture 
results  could  be  biased  if  gas 


stratification  is  present  in  the  stack. 
Another  State  agency  commenter 
viewed  the  proposal  to  allow  single- 
point  reference  method  sampling  as 
unfavorable,  expressing  concern  that 
single-point  sampling  may  not  yield 
valid  results,  particularly  if  the 
sampling  point  is  too  near  the  stack 
wall,  where  air  in-leakage  can  occur  (see 
Docket  A-97-35,  Item  IV-D-9).  The 
third  State  agency  commenter  appeared 
to  take  issue  with  the  use  of  a  3-point 
abbreviated  stratification  test,  stating 
that  for  the  large-diameter  stacks  in  the 
Acid  Rain  Program,  a  three  point  test  is 
not  adequate  to  demonstrate  the  absence 
of  stratification. 

In  response  to  the  comments  received, 
the  single-point  reference  method 
provisions  in  section  6.5.6  of  Appendix 
A  of  today's  rule  are  more  restrictive 
than  the  provisions  in  the  proposal. 
After  careful  consideration,  EPA  has 
decided  to  allow  single-point  reference 
method  sampling,  but  to  place 
additional  restrictions  on  its  use.  The 
Agency  believes  that  some  of  the  state 
agency  commenters'  concerns  about  the 
proposed  single-point  sampling 
methodology  are  valid.  Accordingly, 
today's  finaJ  rule  addresses  these 
concerns. 

Today's  rule  allows  the  unrestricted 
use  of  single-point  moistuire  sampling 
only  in  applications  where  the  moisture 
data  are  used  to  determine  the  stack  gas 
molecular  weight.  For  all  other  moisture 
measurement  applications,  i.e.,  for 
moisture  monitoring  system  RATAs  or 
when  moisture  data  are  used  to  correct 
emission  data  from  a  dry  basis  to  a  wet 
basis  (or  vice-versa),  single-point 
moisture  sampling  is  only  permitted  if 
a  12-point  pollutant  or  diluent  gas 
stratification  test  is  performed  and 
passed  (at  the  5.0  percent  specification 
in  section  6.5.6.3  of  Appendix  A)  prior 
to  the  RATA.  Similarly,  for  flue  gas 
sampling,  today's  rule  allows- the  use  of 
single-point  reference  method  sampling 
only  if  a  12-point  gas  stratification  test 
is  performed  and  passed  at  the  5.0 
percent  specification  prior  to  the  RATA. 
Use  of  an  abbreviated  (3-  or  6-point) 
stratification  test  as  a  means  of 
qualifying  for  single-point  sampling  is 
not  allowed. 

Finally,  when  a  test  location  qualifies 
for  single-point  reference  method 
sampling,  today's  rule  specifies  that  the 
measurement  point  must  be  located  at 
least  1.0  meter  from  the  stack  wall  and 
must  be  situated  along  one  of  the 
measurement  lines  used  in  the  12-point 
stratification  test.  EPA  believes  that 
these  modifications  to  the  proposed 
single-point  reference  method  sampling 
methodology  are  necessary  to  ensure 
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that  representative' samples  will 
continue  to  be  obtained. 

G.  Data  Validation 

1.  Data  Validation  Ehuing  Monitor- 
Certification  and  Recertification 

Background:  The  previous  version  of 
part  75  specified  that  for  any 
replacement,  change,  or  modification  to 
a  monitoring  system  requiring 
recertification  of  the  CEMS.  sdl  data 
from  the  CEMS  are  invalid  fi^m  the 
hour  of  that  replacement,  change,  or 
modification  until  the  hour  of 
completion  of  all  required 
recertification  tests.  The  proposed  rule 
would  have  revised  §  75.20(b)(3)  to 
conditionally  allow  emission  data 
generated  by  the  CEMS  during  a 
recertification  test  period  to  be  used  for 
part  75  reporting,  provided  that  the 
required  tests  are  successfully 
completed  in  a  timely  manner  and  that 
certain  data  validation  rules  are 
followed  during  the  recertification  test 
period.  Proposed  sections  6.2,  6.3.1.  and 
6.5  of  Appendix  A  would  have  allowed 
these  new  data  validation  procediues  to 
also  be  applied  to  the  initial 
certification  of  monitoring  systems.  The 
intended  purpose  of  the  proposed 
revisions  is  to  minimize  the  number  of 
hours  of  substitute  data  or  maximum 
potential  values  that  must  be  reported 
during  a  monitor  certification  or 
recertification  period. 

In  proposed  §  75.20(b)(3),  specific 
rules  were  provided  for  data  validation 
during  the  recertification  test  period. 
The  recertification  test  period  would 
begin  with  the  first  successful 
calibration  error  test  (known  as  a 
"probationary  calibration  error  test") 
after  making  the  change  to  the  CEMS 
and  completing  all  necessary  post- 
change  adjustments  (e.g.. 
reprogramming  or  linearization)  of  the 
CEMS.  The  post-change  activities  could 
include  preliminary  tests  such  as  trial 
RATA  runs  or  a  challenge  of  the 
monitor  with  calibration  gases.  Data 
frt3m  the  CEMS  would  be  considered 
invalid  from  the  hour  in  which  the 
replacement,  modification,  or  change  to 
the  system  is  conunenced  imtil  the  hour 
of  completion  of  the  probationary 
calibration  error  test,  at  which  point  the 
data  status  would  become 
"conditionally  valid." 

The  conditionally  valid  status  of  the 
CEMS  data  would  continue  throughout 
■the  recertification  test  period,  provided 
that  the  required  recertification  tests 
were  done  "hands-ofP'  (i.e..  with  no 
adjustments,  such  as  reprogramming  or 
linearization  of  the  CEMS,  other  than 
the  calibration  adjustments  allowed 
imder  proposed  section  2.1.3  of 


Appendix  B)  and  provided  that  the 
recertification  tests  and  required  daily 
calibration  error  tests  contiuued  to  be 
passed.  If  all  of  the  required 
recertification  tests  and  calibration  error 
tests  were  passed  hands-off,  with  no 
failures  and  within  the  required  time 
period,  then  all  of  the  conditionally 
valid  emission  data  recorded  by  the 
CEMS  during  the  recertification  test 
period  would  be  considered  quahty 
assiired  and  smtable  for  part  75 
reporting.  However,  if  any  required  test 
was  failed,  the  conditionally  valid  data 
would,  in  most  cases,  be  invalidated 
and  a  new  recertification  test  period 
would  have  to  be  initiated.  foUowing 
corrective  actions. 

Today's  nde  finalizes  die  CEMS 
validation  procedures  for  certifications 
and  recertifications.  with  certain 
modifications  in  response  to  comments 
received. 

Discussion:  EPA  received  strongly 
supportive  comments  on  the  proposed 
revisions  to  §  75.20(b)(3)  from  five 
utilities,  one  state  air  regulatory  agency 
and  two  utility  regulatory  response 
groups.  However,  two  utilities  asked  the 
Agency  to  modify  the  proposal  to  allow 
trial  gas  injections  and  preliminary 
RATA  runs  to  be  done  during  the 
recertification  test  period,  rather  than 
prior  to  it.  One  commenter  stated  that 
preliminary  gas  injections  and  RATA 
runs,  which  are  considered  to  be  a 
valuable  maintenance  tool,  should  be 
allowed  following  the  probationary 
calibration  error  test,  and.  provided  that 
the  residts  of  the  trial  runs  are 
acceptable,  the  recertification  should  be 
allowed  to  proceed  (see  Docket  A-97- 
35,  Item  IV-G-3).  Another  commenter 
requested  that  the  proposal  be  revised  to 
allow  a  single  challenge  with  each  of  the 
three  gases  prior  to  a  linearity  test  and 
to  allow  up  to  five  preliminary  trial  runs 
prior  to  a  RATA  (see  Docket  A-97-35, 
Item  rV-G-5). 

Today's  rule  finalizes  the  proposed 
data  validation  procediu*es  in 
§  75.20(b)(3)  for  monitor  certification 
and  recertification,  with  the  following 
modifications  in  response  to  the 
comments.  First,  an  introductory 
statement  of  applicability  has  been 
added  at  the  beginning  of  §  75.20(b)(3), 
clearly  indicating  that  the  provisions  of 
the  section  apply  both  to  recertifications 
and  to  initial  certifications.  The 
statement  of  applicability  also  allows 
the  data  validation  procedures  to  be 
applied,  at  the  discretion  of  the  owner 
or  operator,  to  the  routine  quality 
assurance  linearity  tests  and  RAT  As 
required  under  Appendix  B  of  part  75 
(see  the  section  on  "Data  Validation  for 
RATAs  and  Linearity  Checks"  in  this 
preamble,  for  a  further  discussion  of  this 


option).  Second,  proposed  paragraph 
(b)(3)(x)  of  §  75.20  has  been  merged  with 
proposed  paragraph  (b)(3)(i),  for  greater 
clarity;  both  paragraphs  deal  with 
missing  data  substitution  prior  to  the 
recertification  test  period.  Third,  the 
definition  of  a  "hands-off" 
recertification  test  in  §  75.20(b)(3)(v)  has 
been  revised  to  make  it  clear  that  once 
a  recertification  test  has  begim,  only 
routine  calibration  adjustments 
following  daily  calibration  error  tests 
are  permitted  until  the  test  is 
completed.  Fourth,  language  has  been 
added  to  §  75.20(b)(3)  to  address  the 
case  in  which  a  multi-load  flow  RATA 
is  passed  at  one  or  more  load  levels  and 
then  failed  at  a  subsequent  load  level. 

Regarding  the  foiulh  revision  to 
§  75.20(b)(3)  described  in  the  previous 
paragraph,  2.3.2(e)  of  Appendix  B  of 
today's  rule  states  that  in  such  cases, 
only  Uie  RATA  at  the  failed  load  level 
needs  to  be  repeated  (unless  re- 
linearization  of  the  monitor  is 
necessary,  in  which  case  a  3-load  RATA 
is  required).  Because  of  this  new 
Appendix  B  provision,  the  following 
corresponding  data  validation 
provisions  have  been  added  to 
§§  75.20(b)(3)(vii)(A)  and 
75.20(b)(3)(vu)(B):  (1)  upon  failure  of 
the  RATA  at  the  particular  load  level, 
the  length  of  the  new  recertification  test 
period  is  not  720  unit  operating  hours, 
but  is  equal  to  the  number  of  hours 
remaining  in  the  original  recertification 
test  period  at  the  time  of  test  failure;  and 
(2)  data  invalidation  is  prospective, 
beginning  with  the  hour  of  failure  of  the 
RATA  at  the  particular  load  level; 
therefore,  conditionally  vahd  data 
recorded  prior  to  the  test  failure  at  the 
partiodar  load  level  are  not  invalidated. 
Finally,  in  response  to  the  comments 
received,  a  new  paragraph,  fb)(3)(vii)(E), 
has  been  added  to  §  75.20  to  address  the 
issue  of  trial  RATA  runs  and  pre-test  gas 
injections.  Section  75.20(b)(3)(vii)(E) 
allows  pre-test  trial  gas  injections  and 
pre-RATA  runs  to  be  done  diuing  the 
recertification  period,  for  the  purpose  of 
optimizing  the  performance  of  the 
monitoring  system.  A  trial  run  or 
injection  will  not  affect  the  status  of 
previously-recorded  conditionally  valid 
data,  provided  that:  (1)  the  results  of  the 
trial  run  are  within  the  Appendix  A 
specifications  for  a  passed  linearity  test 
or  RATA  (i.e.,  for  a  trial  gas  injection, 
within  ±5%  or  5  ppm  of  the  reference 
gas  or,  for  a  trial  RATA  run,  if  the 
average  reference  method  and  the 
average  CEMS  readings  differ  by  no 
more  than  ±10%  of  the  reference 
method  value,  or  ±15  ppm,  or  ±0.02 
Ib/mmBtu,  or  ±1.5%  H2O,  as 
applicable);  (2)  no  adjustments  are  made 
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to  the  calibration  of  the  CEMS  following 
the  trial  run,  other  than  the  adjustments 
allowed  under  section  2.1.3  of 
Appendix  B;  and  (3)  the  CEMS  is  not 
repaired,  re-linearized,  or 
reprogrammed  after  the  trial  run.  As 
long  as  these  conditions  continue  to  be 
met,  the  CEMS  can  be  further  optimized 
without  data  loss.  However,  if,  for  any 
trial  run  or  injection  the  conditions  are 
not  met.  the  trial  run  or  injection  is 
treated  as  a  failed  or  aborted  linearity 
check  or  RATA  and  the  applicable 
provisions  in  §§  75.20(b)(3){vii)(A)  and 
75.20(b)(3){vii)(B)  pertaining  to  aborted 
or  failed  recertification  tests  must  be 
followed. 

2.  Data  Validation  for  RAT  As  and 
Linearity  Checks 

Background:  EPA  proposed  rules  for 
CEMS  data  validation  prior  to  and 
during  the  periodic  linearity  tests  and 
RAT  As  required  by  part  75.  These  new 
provisions  were  found  in  proposed 
sections  2.2.3  and  2.3.2  of  Appendix  B. 
According  to  these  provisions,  a 
linearity  test  or  RATA  could  not  be 
started  if  the  CEMS  were  operating  "out- 
of-control"  with  respect  to  any  of  its 
other  daily,  semiannual,  or  annual 
quality  assurance  tests.  Prior  to  the  test, 
both  routine  and  non-routine  calibration 
adjustments,  as  defined  in  proposed 
section  2.1.3  of  Appendix  B,  would  be 
permitted.  Ehuing  the  linearity  or  RATA 
test  period,  however,  no  adjustment  of 
the  monitor  would  be  permitted  except 
for  routine  daily  calibration  adjustments 
following  successful  daily  calibration 
error  tests.  For  2-level  and  3-level  flow 
RAT  As.  no  linearization  of  the  monitor 
would  be  permitted  between  load  levels. 
If  a  linearity  check  or  RATA  was  failed 
or  aborted  due  to  a  problem  with  the 
monitor,  the  monitor  would  be  declared 
out-of-control  as  of  the  hour  in  which 
the  test  is  failed  or  aborted.  Data  from 
the  monitor  would  remain  invalid  until 
the  how  of  completion  of  a  subsequent 
successful  test  of  the  same  type. 

The  proposed  rule  also  attempted  to 
clarify  the  way  in  which  linearity  and 
RATA  test  results  are  to  be  reported  to 
EPA  in  the  electronic  quarterly  report 
required  under  §  75.64.  Proposed 
sections  2.2.3  and  2.3.2  of  Appendix  B 
specified  that  only  the  results  of 
completed  and  partial  tests  which  affect 
data  validation  would  have  to  be 
reported.  That  is,  all  completed  passed 
tests,  all  completed  failed  tests,  and  all 
tests  aborted  due  to  a  problem  with  the 
CEMS  would  have  to  be  included  in  the 
quarterly  report.  Therefore,  aborted  test 
attempts  followed  by  corrective 
maintenance,  re-linearization  of  the 
monitor,  or  any  other  adjustments  other 
than  those  allowed  under  proposed 


section  2.1.3  of  Appendix  B  would  have 
to  be  reported.  However,  tests  which  are 
aborted  or  invalidated  due  to  problems 
with  the  calibration  gases  or  reference 
method  or  due  to  operational  problems 
with  the  affected  unit(s)  would  not  need 
to  be  reported,  because  such  runs  do  not 
affect  the  validation  status  of  emission 
data  recorded  by  the  CEMS.  In  addition, 
aborted  RATA  attempts  which  are  part 
of  the  process  of  optimizing  a 
monitoring  system's  performance  would 
not  have  to  be  reported,  provided  that 
in  the  period  from  the  end  of  the 
aborted  test  to  the  commencement  of  the 
next  RATA  attempt:  (1)  no  corrective 
maintenance  or  re-linearization  of  the 
CEMS  was  performed,  and  (2)  no 
adjustments  other  than  the  calibration 
adjustments  allowed  imder  proposed 
section  2.1.3  of  Appendix  B  were  made. 
However,  such  aborted  RATA  runs 
would  still  have  to  be  documented  and 
kept  on-site  as  part  of  the  official  test 
log. 

Today's  rule  finalizes  the  CEMS  data 
validation  requirements  for  RAT  As  and 
linearity  checks.  The  final  rule  has  been 
modified  from  the  proposal,  based  on 
comments  received. 

Discussion:  EPA  received  comments 
on  the  proposed  data  validation 
procedures  for  RAT  As  and  linearity 
checks  from  one  state  air  regulatory 
agency,  two  utilities  and  one  utili^ 
regulatory  response  group.  Two  of  the 
commenters  found  the  proposed  rule 
language  defining  the  allowable  pre-test 
adjustments  to  be  inconsistent  with  the 
preamble  language  found  at  63  FR 
28075.  The  commenters  noted  an 
apparent  contradiction  between  the 
preamble  statement  that  there  is  "no 
significant  risk  in  allowing  pre-RATA 
adjustments  provided  that  the  monitor's 
accuracy  between  successive  RATAs 
can  be  reasonably  established"  and  the 
rule  language  in  section  6.5(a)(1)  of 
Appendix  A  that  "no  adjustments, 
linearizations  or  reprogramming  of  the 
CEMS  other  than  the  caUbration 
adjustments  described  in  section  2.1.3 
of  Appendix  B  to  this  part,  are 
permitted  prior  to  and  during  the  RATA 
test  period."  Both  commenters 
expressed  concern  that  this  proposed 
rule  language  appeared  to  exclude 
important  activities  such  as  re- 
linearization  of  a  flow  monitor  (see 
Docket  A-97-35,  Items  IV-D-20,  IV-G- 
2).  Another  commenter  also  objected  to 
the  proposed  language  in  section 
6.5(a)(1)  of  Appendix  A,  stating  that 
technicians  need  to  be  able  to  perform 
evaluations  and  adjustments  of  flow  and 
gas  measurement  systems  prior  to 
conducting  a  RATA  (see  Docket  A-97- 
35,  Item  IV-G-3).  Another  commenter 
took  issue  with  the  provisions  in 


proposed  sections  2.2.3  and  2.3.2  of 
Appendix  B  which  allow  "non-routine" 
adjustments  to  be  made  prior  to 
linearity  tests  and  RATAs.  The 
commenter  especially  objected  to  the 
idea  of  allowing  adjustments  in  a 
direction  away  from  the  reference  gas 
tag  value,  believing  that  this 
compromises  the  integrity  of  the  audit 
and  sets  an  "unfortxmate  precedent" 
(see  Docket  A-97-35,  Item  IV-D-11). 

Today's  rule  finalizes  the  data 
validation  provisions  for  linearity 
checks  and  RATAs  in  sections  2.2.3  and 

2.3.2  of  Appendix  B.  Based  on  the 
comments  received,  EPA  has  made 
substantive  revisions  to  the  proposed 
rule  in  an  attempt  to  clarify  the 
allowable  pre-test  adjustments  and  the 
rules  for  validating  the  CEMS  data. 
Today's  rule  specifies  that  when  a 
linearity  check  or  RATA  is  due,  the 
owner  or  operator  has  three  options. 
First,  the  test  may  be  done  "cold,"  with 
no  pre-test  adjustments  of  any  kind. 
Second,  the  test  may  be  done  after 
making  only  the  routine  or  non-routine 
calibration  adjustments  allowed  xmder 
section  2.1.3  of  Appendix  B.  Under  this 
second  option,  trial  gas  injections  and 
preliminary  RATA  nms  are  allowed, 
followed  by  additional  adjustments  (if 
necessary)  within  the  limits  of  section 

2.1.3  of  Appendix  B,  to  optimize  the 
monitor's  performance,  llie  trial  runs  or 
injections  need  not  be  reported, 
provided  that  they  meet  the  acceptance 
criteria  for  trial  RATA  runs  and  gas 
injections  in  §  75.20(b)(3)(vii){E)  (see  the 
section  of  this  preamble  entitled  "Data 
Validation  During  Monitor  Certification 
and  Recertification"  for  further 
discussion  of  these  acceptance  criteria). 
If  the  acceptance  criteria  are  not  met, 
the  trial  run  is  coimted  as  a  failed  or 
aborted  test.  Third,  the  CEMS  may  be 
repaired,  re-linearized  or  reprogrammed 
prior  to  the  quality  assurance  test.  In 
this  case,  the  CEMS  may  either  be 
considered  out-of-control  from  the  hour 
of  commencement  of  the  corrective 
maintenance,  re-linearization  or 
reprogramming  until  completion  of  the 
required  quality  assurance  test  or  the 
owner  or  operator  may  follow  the  data 
validation  procedures  in  §  75.20(b)(3) 
upon  completion  of  the  necessary 
corrective  maintenance,  re-linearization, 
or  reprogramming. 

EPA  relieves  that  the  revisions  to 
sections  2.2.3  and  2.3.2  of  Appendix  B 
address  the  commenters'  concerns  about 
pre-test  adjustments.  For  example,  if,  at 
the  time  of  a  scheduled  flow  RATA,  the 
owner  or  operator  decides  to  re-linearize 
the  primary  flow  monitor  to  optimize  its 
performance,  this  would  be  permissible 
under  the  third  option  above.  However, 
re-linearization  of  a  flow  monitor 
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triggers  a  requirement  to  perform  a  3- 
load  RATA.  Therefore,  if  the  monitor  is 
declared  out-of-control  from  the  hour  of 
the  re-linearization  until  the  hour  of 
completion  of  the  3-load  RATA  (as 
woidd  be  required  by  the  proposed 
rule),  this  could  result  in  significant 
data  loss,  since  a  3-load  RATA  can  take 
days  (or  even  weeks)  to  complete, 
depending  on  electrical  demand.  For 
this  reason,  today's  rule  allows  the 
owner  or  operator  to  use  the 
recertification  data  validation 
procedmes  in  §  75.20(b)(3)  to 
supplement  the  quality  assurance 
provisions  in  Appendix  B.  In  this 
example,  if  the  owner  or  operator  opts 
to  use  the  data  validation  procedures  in 
§  75.20(b)(3),  data  from  the  flow  monitor 
would  be  considered  conditionally  valid 
upon  completion  of  a  "probationary 
calibration  error  test,"  following  the  re- 
linearization  of  the  monitor.  The 
procedures  in  §  75.20{b)(3)(vii)(E)  allow 
for  trial  runs  and  further  optimization  of 
the  monitor  prior  to  the  RATA.  If  the  3- 
level  flow  RATA  is  then  passed  in 
accordance  with  the  procedures  of 
§  75.20(b)(3)  and  within  the  allotted 
time  frame  (indicating  that  the  re- 
linearization  was  successful),  the 
conditionally  valid  data  will  become 
quality  assured  and  may  be  used  for 
reporting. 

For  the  following  reasons,  EPA  does 
not  agree  with  the  commenter  who 
opposed  allowing  "non-routine" 
calibration  adjustments  prior  to  a 
quality  assurance  test.  The  "non- 
routine"  adjustments  described  in 
section  2.1.3  of  Appendix  B  allow 
adjustments  only  within  the 
performance  specifications  of  the 
instrument.  When  a  monitor  is  initially 
certified,  it  must  pass  several  quality 
assinance  tests,  one  of  which  is  a  7-day 
calibration  error  test.  The  monitor  must 
demonstrate,  for  7  consecutive  operating 
days,  that  it  is  capable  of  meeting  a 
calibration  error  specification  of  ±2.5 
percent  of  the  instrument  span  (±3.0 
percent  for  flow  monitors).  Once  a 
monitor  has  been  certified,  the  "control 
limits"  for  daily  calibration  error  tests  of 
the  monitor  are  twice  the  performance 
specification  value,  i.e.,  ±5.0  percent  of 
span  for  gas  monitors  and  ±6.0  percent 
for  flow  monitors.  Thus,  when  the  "non- 
routine"  adjustments  described  imder 
section  2.1.3  of  Appendix  B  are  made 
prior  to  a  linearity  test  or  RATA,  the 
monitor  is  actually  being  held  to  a 
tighter  specification  than  is  used  for 
daily  operation.  The  Agency  therefore 
does  not  agree  that  keeping  the 
instrument's  calibration  within  the 
performance  specification  "band"  at  the 
time  of  linearity  tests  or  RATAs 


compromises  the  integrity  of  the  audits 
or  sets  a  bad  precedent.  On  the  contrary, 
it  demonstrates  that  the  monitor 
continues  to  perform  in  a  comparable 
manner  to  its  performance  at  the  time  of 
initial  certification.  When  the  monitor  is 
held  to  the  calibration  error 
specification  required  for  initial 
certification,  the  monitor  is  shown  to  be 
capable  of  passing  a  linearity  test  or 
RATA. 

H.  Appendix  D— Sulfur  Dioxide 
Emissions  From  the  Combustion  of 
Gaseous  Fuels 

Background:  EPA  proposed  several 
revisions  to  the  procedures  in  Appendix 
D  of  part  75  for  determining  sulfiir 
dioxide  emissions  from  gas-fired  and 
oil-fired  units.  Most  of  the  proposed 
revisions  would  provide  affected 
utilities  with  additional  flexibility  and 
sampling  options.  These  changes  were 
generally  supported  by  the  comments 
received  and  have  either  been  finalized 
as  proposed  or  with  minor  revisions  and 
clarifications.  However,  for  gaseous 
fuels,  EPA  received  a  niunber  of 
significant  comments  concerning  the 
proposed  changes  to  the  definition  of 
the  term  "pipeline  natiiral  gas"  under 
§  72.2  and  received  other  comments 
which  have  prompted  the  Agency  to  re- 
evaluate the  applicability  and  use  of 
Appendix  D.  In  response  to  the 
significant  comments  received,  the 
Agency  is  adopting  the  following  final 
revisions  to  Appendix  D  and  to  §  72.2: 

(1)  Revised  definitions  of  "pipeline 
natural  gas,"  "natural  gas"  and  "gas- 
fired"  have  been  promulgated  in  §  72.2; 

(2)  The  applicability  of  Appendix  D 
has  been  expanded  to  include  gaseous 
fuels  with  any  sulfur  content 
(previously.  Appendix  D  had  been 
limited  to  gaseous  fuels  with  a  sulfur 
content  of  20  grains  per  100  scf,  or  less); 
and 

(3)  The  methodology  for  determining 
the  frequency  of  fuel  gross  calorific 
value  (GCV)  under  section  2.3  of 
Appendix  D  has  been  modified. 

In  order  to  put  today's  revisions  in 
context,  it  is  necessary  to  review  how 
the  Agency  addressed  these  issues  in 
previous  rulemakings.  Section  2.4  of 
Appendix  D  of  the  core  rules  of  the  Acid 
Rain  Program  issued  on  January  11, 
1993,  allowed  units  combusting 
"natiu-al  gas"  (as  defined  in  §  72.2)  to 
calculate  SO2  mass  emissions  through 
either:  (1)  fuel  sulfur  sampling  and 
measurement  of  the  fuel  flow  rate  by  a 
certified  fuel  flowmeter;  or  (2)  the  use 
of  a  default  SO2  emission  rate  of  0.0006 
Ib/mmBtu  and  heat  input  determined 
using  a  certified  fuel  flowmeter  and 
monthly  analysis  for  fuel  GCV.  In  the 
pre^ble  to  the  January  11, 1993  rule, 


the  Agency  stated,  "the  definition  of 
"natural  gas"  does  not,  therefore, 
include  landfill  gas,  digester  gas, 
biomass,  or  gasified  coal"  (58  FR  3590 
and  3596).  The  Agency  further  stated  in 
the  preamble  that,  "essentially  sulfur- 
free  fuels  such  as  natiu^  gas,  landfill 
methane,  or  synthetic  propane"  should 
qualiiy  for  the  use  of  Appendix  D 
methodologies.  The  intent  of  the  Agency 
in  that  rulemaking  was  to  allow  the  use 
of  a  defeult  emission  rate  for  SO2  mass 
emissions  calculations  for  natural  gas 
and  other  fuels  which  have  a  similar 
low  sulfur  content,  but  not  for  fuels 
which  have  higher  sulfur  content  than 
natural  gas.  Appendix  D  did  not 
eff'ectively  address  how  to  determine 
SO2  mass  emissions  for  gaseous  fuels 
other  than  natural  gas. 

On  May  17, 1995  the  Agency  revised 
the  core  Acid  Rain  rules  to  add  a  new 
definition  for  "pipeline  natural  gas," 
and  revised  the  definitions  of  "natural 
gas"  and  "gas-fired."  TTie  most 
significant  change  in  the  definition  of 
"natural  gas"  was  the  addition  of  the 
requirement  that  "natural  gas"  must 
contain  "one  grain  or  less  hydrogen 
sulfide  per  100  standard  cubic  feet  and 
20  grains  or  less  total  sulfur  per  100 
standard  cubic  feet."  The  intent  of  this 
additional  language  was  to  clariiy  which 
gaseous  fuels  qualified  as  "natural  gas." 
The  criteria  used  (1  grain  hydrogen 
sulfide  (H;S)  and  20  grains  total  sulfur) 
were  based  on  contracts  and  tariff  sheets 
for  pipeline  natinal  gas  regulated  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Consistent  with  this  approach, 
the  Agency  defined  "pipeline  natural 
gas"  as  natural  gas  provided  by  a 
supplier  throu^  a  pipeline.  In  addition, 
the  Agency  modified  the  definition  of 
"gas-fired"  to  make  it  clear  that  the  use 
of  Appendix  D  was  limited  to  units 
combusting  "fuel  oil,"  "natural  gas," 
and  "gaseous  fuels  containing  no  more 
sulfur  than  natural  gas."  The  default 
SO2  emission  rate  of  0.0006  Ib/mmBtu 
could  only  be  used  for  the  combustion 
of  either  natural  gas  or  a  fuel  with  a 
sulfur  content  no  greater  than  natural 
gas.  To  use  the  default  SO2  emission 
rate,  the  owner  or  operator  was  required 
to  demonstrate  that  the  fiiel  being 
combusted  qualified  as  natural  gas, 
based  on  contract  or  tariff  values  which 
indicate  that  the  gas  meets  the  criteria 
for  natural  gas  H2S  content  and  total 
sulfur  content. 

As  noted  in  the  preamble  of  the 
proposed  rule,  the  May  12,  1995 
revisions  apparently  did  not  eliminate 
confusion  concerning  the  use  of  the 
default  SO2  emission  rate.  The  SO2 
default  emission  rate  of  0.0006  lb/ 
mmBtu  is  equivalent  to  approximately 
0.2  grains  hydrogen  sulfide  per  100 
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standard  cubic  feet  (scf)  of  gas,  when 
hydrogen  sulfide  is  the  sole  source  of 
total  sulfur  in  the  gas  (as  is  the  case  for 
refined  natural  gas),  or  0.2  grains  total 
sulfur  per  100  scf  of  gas.  The  Agency 
did  not  intend  that  fuels  writh  average 
sidfur  content  much  higher  than  0.2 
grains  per  100  scf  should  be  allowed  to 
use  the  default  value.  In  this  context, 
the  current  definition  of  "natural  gas" 
imder  §  72.2,  which  includes  the  term 
"20  grains  of  total  sulfur,"  is  somewhat 
confusing.  Further,  use  of  the  0.0006  lb/ 
mmfitu  default  emission  rate  for 
"natural  gas"  with  one  grain  of  H2S  per 
100  scf  would  result  in  an 
approximately  five-fold  underestimation 
of  SO2  emissions.  Therefore,  in  the 
proposed  rule,  the  Agency  modified  the 
definition  of  pipeline  natiual  gas  to 
include  only  natural  gas  with  a 
hydrogen  sulfide  content  less  than  or 
equal  to  0.3  grains  hydrogen  sulfide  per 
100  scf,  thereby  clarifying  that  the 
default  emission  rate  of  0.0006  lb/ 
mmBtu  could  only  be  used  for  natural 
gas  with  an  appropriately  low  hydrogen 
sulfide  content. 

The  proposed  rule  required 
documentation  of  the  hydrogen  sulfide 
content  of  the  natiual  gas  either  through 
quality  characteristics  specified  by  a 
purchase  contract  or  pipeline 
transportation  contract,  through 
certification  of  the  gas  vendor,  based  on 
routine  vendor  sampling  and  analysis, 
or  through  at  least  one  year's  worth  of 
analytical  data  on  the  fuel  hydrogen 
sulfide  content  fi'om  samples  taken  at 
least  monthly,  demonstrating  that  all 
samples  contain  0.3  grains  or  less  of 
hydrogen  sulfide  per  100  standard  cubic 
feet.  For  a  fuel  to  be  classified  as 
"pipeline  natural  gas"  the  fuel  would,  of 
course,  first  have  to  meet  the  current 
definition  of  "natural  gas"  in  §  72.2, 
which  states,  "Natural  gas  means  a 
naturally  occurring  fluid  mixtiue  of 
hydrocarbons  (e.g.,  methane,  ethane,  or 
propane)  containing  1  grain  or  less 
hydrogen  sulfide  per  100  standard  cubic 
feet,  and  20  grains  or  less  total  sulfur 
per  100  standard  cubic  feet),  produced 
in  geological  formations  beneath  the 
Earth's  surface,  and  maintaining  a 
gaseous  state  at  standard  atmospheric 
temperature  and  pressure  under 
ordinary  conditions." 

Discussion:  Several  comments  were 
received  on  the  proposed  changes  to  the 
definition  of  "pipeline  natural  gas,"  and 
comments  were  also  received  on  the 
current  definition  of  "natural  gas."  In 
responding  to  the  comments,  the 
Agency  is  revising  both  the  definition  of 
"pipeline  natural  gas"  and  "natural 
gas,"  as  well  as  making  various 
coitesponding  changes  to  wording  in 


part  75  to  ensure  consistency  within  the 
nde. 

Two  commenters  were  opposed  to  the 
change  to  the  definition  of  pipeline 
natural  gas  (see  Docket  A-97-35,  Items 
IV-D-23  and  IV-D-24).  Both 
commenters  suggested  that  the 
requirement  to  document  that  a  gaseous 
fuel  has  <0.3  gr/100  scf  of  H2S,  as 
opposed  to  the  previous  requirement  to 
dociunent  an  H2S  content  <1.0  gr/100 
scf,  would  either  disqualify  some 
sources  ciurently  using  the  default 
emission  rate  of  0.0006  Ib/mmBtu  or 
force  those  sources  to  use  means  other 
than  the  contract  or  tariff  provisions  to 
demonstrate  that  the  hydrogen  sulfide 
content  of  the  gas  is  less  than  0.3  gr./lOO 
scf.  Under  the  proposed  Appendix  D 
revisions,  any  sources  disqualified  from 
the  use  of  the  default  SO2  emission  rate 
woidd  either  be  required  to  begin  daily 
gas  sampling  of  the  fuel  sulfur  content 
or  would  have  to  install  an  SO2  CEMS. 

Two  other  commenters  suggested  that 
the  use  of  two  sulfur  content  criteria  in 
the  natural  gas  definition  (the  dual 
criteria  of  1  grain  H2S  and  20  grains 
total  sulfur  per  100  scf)  was  confusing 
and  could  lead  to  misinterpretation  of 
which  fuels  could  be  classified  as  either 
"pipeline  natural  gas"  or  "natural  gas" 
under  §  72.2  (see  Docket  A-97-35,  Items 
IV-G-3  and  IV-G-10).  One  of  these 
commenters  suggested  that  the 
definition  of  natiual  gas  should  be 
changed  to  incorporate  only  the 
requirement  of  20  grains  or  less  of  total 
sulfur  per  100  scf.  If  this  suggestion 
were  followed,  a  source  with  20  grains 
total  sulfur  per  100  scf  could  use  an  SO2 
emission  rate  of  0.0006  Ib/mmBtu, 
thereby  underestimating  SO2  emissions 
100-fold.  This  would  clearly  be 
unacceptable  and  contrary  to  the 
Agency's  intent  since  the  initial 
adoption  of  Appendix  D. 

One  commenter  suggested  that  the 
requirement  to  determine  the  fuel  GCV 
on  the  same  frequency  as  sulfur 
sampling  be  removed  from  Appendix  D 
and  that  monthly  GCV  sampling  be 
allowed  in  all  cases  (see  Docket  A-97- 
35,  Item  IV-D-20).  The  conunenter 
claimed  that  the  variability  of  fuel  GCV 
is  not  necessarily  the  same  as  the 
variability  of  the  sulfur  content  of  a  fuel. 

1 .  Summary  of  EPA  Analysis  of 
Appendix  D  Gaseous  Fuel  SO2  and  Heat 
Input  Methodologies 

In  responding  to  the  comments 
received,  the  Agency  first  attempted  to 
quantify  the  SO2  emissions  fi-om  the 
combustion  of  gaseous  fuels  under  the 
ciurent  Acid  Rain  rules.  A  data  analysis 
was  performed,  assuming  that  the  vast 
majority  of  SO2  emissions  from  the 
combustion  of  gaseous  fuel  are  fi'om 


affected  imits  reporting  gas  as  the 
primary  fuel.  The  data  analysis  (which 
was  limited  to  1997  emission  data) 
indicates  the  following:  (1)  there  are  582 
units  that  list  gas  as  the  primary  fuel 
(representing  about  30%  of  the  units  in 
the  program);  (2)  these  582  units 
accoimted  for  approximately  10%  of  the 
total  heat  input  reported  for  all  Acid 
Rain-affected  imits;  (3)  the  total  amount 
of  SO2  emitted  by  these  582  units  was 
14,728  tons  in  1997  or  0.1%  of  the  total 
SO2  mass  emissions  in  the  program;  and 
(4)  of  the  14,728  tons  of  SO2  emitted  by 
the  582  imits,  12,844  tons  were  from 
only  17  units  and  the  remaining  1,884 
tons  were  from  the  remaining  565  units 
(see  Docket  A-97-35,  Item  IV-A-4). 
Thus  it  appears  that  gas-fired  imits 
account  for  a  significant  portion  of  the 
total  heat  input  and  electrical  generation 
under  the  Acid  Rain  Program,  but 
contribute  only  a  fraction  of  one  percent 
of  the  total  SO2  emissions.  Note, 
however,  that  even  though  emissions 
from  the  individual  gas-fired  units  are 
very  small,  the  cumulative  emissions 
from  all  582  units  are  roughly 
equivalent  to  the  typical  SO2  emissions 
from  a  coal-fired  unit.  For  this  reason, 
the  method  of  calculating  the  SO2 
emissions  from  the  gas-fired  units  must 
be  sufficiently  accurate  to  prevent 
significant  underestimation  of 
emissions.  The  methodology  in  the 
current  rule  allows  the  default  SO2 
emission  rate  of  0.0006  Ib/mmBtu  to  be 
used  for  all  types  of  natural  gas.  As 
previously  noted,  the  default  emission 
rate  corresponds  to  0.2  grains  of  H2S  per 
100  scf,  but  the  definition  of  natural  gas 
allows  fuels  with  up  to  1 .0  grain  of  H2S 
and  20  grains  of  total  sulfur  to  be 
classified  as  "natural  gas."  In  view  of 
this,  it  is  possible  that  the  reported 
cumulative  SO2  emissions  reported  in 
1997  for  the  582  gas-fired  units  may  be 
inaccurate  by  several  orders  of 
magnitude.  This  level  of  uncertainty  in 
reported  emissions  is  unacceptable  in 
an  allowance  trading  program  such  as 
the  Acid  Rain  Program.  Consequently,  a 
more  representative  method  is  needed 
to  characterize  the  actual  sulfur  content 
of  the  gaseous  fuels  combusted  by  Acid 
Rain-affected  units. 

The  Agency  also  performed  an 
analysis  of  all  available  gaseous  fuel 
GCV  sampling  data  from  all  Acid  Rain 
sources  reporting  such  data  in  1997. 
Caseous  fuels  were  analyzed  in  two 
categories,  pipeline  natural  gas  and 
"other"  gas.  Ordy  14  Acid  Rain  sources 
reported  sampling  and  analysis  of 
"other"  gases  in  1997.  The  data  analysis 
showed  that  for  275,669  pipeline 
natural  gas  analyses,  the  average  fuel 
GCV  was  1023  Btu/ft^  and  the  95th 
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percentile  value  was  1051  Btu/ft^,  a 
difference  of  only  2.6%.  For  the  "other" 
gaseous  fuels,  the  average  GCV  from 
14,282  analyses  was  819  Btu/ft^  and  the 
95th  percentile  value  was  1118  Btu/ft^, 
a  difference  of  approximately  26%.  This 
demonstrates  the  consistency  of  the 
GCV  of  pipeline  natiual  gas  and  the 
high  variability  of  the  few  "other" 
gaseous  fuels  for  which  Appendix  D  is 
ciurently  being  used  (see  Docket  A-97- 
35,  Item  IV— A-1). 

In  finalizing  today's  rule,  the  Agency 
also  considered  the  potential  impact  of 
the  revisions  to  Appendix  D  on  die  new 
Subpart  H  of  part  75  (which  establishes 
the  requirements  for  monitoring  of  NOx 
mass  emissions).  Ciurently,  the 
provisions  of  Subpart  H  are  being  used 
by  the  Ozone  Transport  Commission 
(OTC)  NOx  Budget  Program  and,  in  the 
futiue,  Subpart  H  may  be  adopted  as 
part  of  an  implementation  plan  as  a 
means  of  complying  with  the  NOx  SIP 
Call  (see  63  FR  57356).  Subpart  H  of 
part  75  allows  heat  input  determined  by 
the  procedures  of  Appendix  D  to  be 
used  in  determining  NOx  mass 
emissions  from  gas-fired  units.  In  the 
process  of  implementing  part  75  and  the 
OTC  NOx  Budget  Program,  the  Agency 
has  encountered  an  increasing  number 
of  sources  that  combust  gaseous  fuels 
which  neither  qualify  as  "pipeline 
natiual  gas"  or  "natural  gas."  These 
fuels  include  refinery  gas,  landfill  gas, 
digester  gas,  coke  oven  gas,  process  gas, 
propane  liquified  gas,  liquified 
petroleum  gas,  blast  furnace  gas  and 
coal-derived  gas.  Under  the  previous 
version  of  part  75  units  combusting 
these  fuels  would  either  be  required  to 
install  SO2  and  stack  flow  monitoring 
systems  or  would  have  to  petition  the    ■ 
Agency  to  use  Appendix  D.  It  is  likely 
that  under  the  OTC  NOx  Budget 
Program  and  under  the  SIP  call,  the 
number  of  sources  combusting  these 
"other"  gaseous  fuels  and  required  to 
monitor  heat  input  using  part  75 
methods  will  increase  significantly.  The 
Agency  anticipates  that  the  owners  or 
operators  of  the  majority  of  these 
soiuces  would  petition  to  use  the 
procediues  of  Appendix  D  fo  determine 
heat  input  used  for  NOx  mass 
calculations,  in  lieu  of  installing  CEMS. 
However,  the  current  Appendix  D  does 
not  address  how  to  determine  hoiurly 
heat  input  for  gaseous  fuels  with 
variable  GCV.  The  Agency  also  notes 
that  any  error  in  hourly  heat  input 
determined  under  Appendix  D  would 
result  in  a  corresponding  and  equal 
error  in  the  reported  NOx  mass 
emissions.  It  is  therefore  particularly 
important  to  establish  consistent  and 
easily  implementable  heat  input 


monitoring  criteria  for  all  types  of 
gaseous  fuels  under  Appendix  D.  Clear, 
flexible  and  reasonable  requirements  for 
gaseous  fuel  GCV  sampling  and  analysis 
are  needed. 

Based  on  the  comments  received  and 
the  data  analyses  described  above,  the 
Agency  has  concluded  that: 

•  The  use  of  the  default  SO2  emission  rate 
of  0.0006  Ib/mmBtu  is  only  appropriate  for 
natural  gas  with  a  documented  contractual  or 
tariff  limit  of  0.3  grains  hydrogen  sulfide  per 
hundred  standard  cubic  feet  or  for  fuels 
which  are  demonstrated  to  have  a  similar  low 
total  sulfur  content. 

•  For  natural  gas  with  a  contract  or  tariff 
hydrogen  sulfide  limit  up  to  1.0  grain  of 
hydrogen  sulfide  per  100  standard  cubic  feet, 
or  for  fuels  which  are  demonstrated  to  have 

a  similar  low  total  sulfur  content,  a  site- 
specific  defaiilt  SO2  emission  rate  should  be 
allowed,  which  more  closely  represents  the 
potential  SO2  emission  rate  for  that  fuel. 

•  Theapplicability  of  Appendix  D  should 
be  expanded  to  include  any  gaseous  fuel 
(rather  than  limiting  it  to  fuels  with  a  total 
sulfur  content  5  20  grains  per  100  scf  For 
gaseous  fuels  with  highly  variable  sulfur 
content,  hourly  sampling  using  advanced 
monitoring  such  as  on-line  gas 
chromatography  should  be  required.  The 
frequency  of  determination  of  the  GCV  of  a 
gaseous  fiiel  should  be  independent  of  the 
requirements  for  sulfur  sampling  and  should 
be  based  solely  on  the  variability  of  the  GCV. 

2.  Changes  to  the  Definitions  of 
"Pipeline  Natural  Gas"  and  "Natural 
Gas" 

As  previously  stated,  the  Agency  is 
revising  the  definitions  of  "pipeline 
natural  gas"  and  "natural  gas"  in  §  72.2. 
Since  the  definition  of  "pipeline  natiu^ 
gas"  necessarily  includes  die  definition 
of  "natural  gas",  and  the  definitions 
therefore  involve  similar  issues,  EPA  is 
addressing  both  definitions  in  today's 
final  rule.  In  particular,  "pipeline 
natural  gas"  is  defined  in  such  a  way 
that  only  fuels  with  the  appropriate 
siUfur  content  can  meet  the  definition 
and  can  use  the  default  emission  rate  of 
0.0006  Ib/mmBtu.  Under  the  revised 
definition,  pipeline  natural  gas  must 
contain  less  than  0.3  grains  of  hydrogen 
sidfide  per  100  scf.  Consistent  with  diis 
approach,  the  definition  of  "natiu-al  gas" 
is  revised  so  that  only  the  requirement 
for  the  hydrogen  sulfide  content  to  be 
less  than  one  grain  per  100  scf  remains, 
and  the  requirement  for  the  total  sulfur 
content  to  be  <20  grains  per  100  scf  is 
deleted.  Further,  EPA  is  adding  to  both 
definitions  a  requirement  that  hydrogen 
sulfide  content  must  account  for  at  least 
50%  (by  weight)  of  the  total  sulfur  in 
the  fuel.  This  ensures  that  a  fuel  with  a 
high  total  sulfur  content,  but  a  relatively 
small  hydrogen  sulfide  content,  cannot 
qualify  to  use  a  default  SO2  emission 
rate.  "The  Agency  believes  that  in 


general,  any  "natural  gas"  with  ^1.0 
grain  of  H2S/IOO  scf  will  also  meet  the 
requirement  that  hydrogen  sulfide  must 
account  for  ao%  of  the  total  sulfur  m 
the  fuel.  However,  the  Agency  reserves 
the  right  to  request  that  ^e  owner  or 
operator  provide  data  to  demonstrate 
compliance  with  this  latter  requirement. 
Finally,  EPA  is  adding  a  requirement  to 
the  "natural  gas"  definition  that  the  gas 
must  have  either  a  methane  content  of 
at  least  70%  or  the  same  GCV  as 
methane  (950  to  1100  Btu/scf).  This 
requirement  ensures  that  the  gas  will 
have  a  stable  GCV,  consistent  with  the 
Appendix  D  provisions  which  allow 
monthly  GCV  sampling  for  either 
pipeline  natural  gas  or  natiual  gas.  In 
today's  rule,  the  requirements  for. 
documenting  that  a  fuel  qualifies  as 
"pipeline  natiual  gas"  or  "natiual  gas" 
are  essentially  the  same  as  the  proposed 
rule.  The  three  principal  ways  of 
providing  the  necessary  documentation 
are:  (1)  gas  quality  characteristics 
specified  in  a  purchase  contract  or 
pipeline  transportation  contract;  (2) 
certification  by  the  gas  vendor,  based  on 
routine  sampling  and  analysis  for  at 
least  one  year;  and  (3)  at  least  one  year 
of  analytical  data  on  the  fuel 
characteristics,  derived  irom  monthly 
(or  more  frequent)  samples.  In  addition, 
sections  2.3.5  and  2.3.6  of  Appendix  D 
of  today's  rule  allow  the  owner  or 
operator  to  conduct  a  720  hour 
demonstration  of  the  fuel's  sidfur  and 
GCV  characteristics  (see  Items  5  and  6 
in  this  section,  below). 

EPA  believes  that  the  revised 
definitions  of  "pipeline  natural  gas"  and 
"natural  gas"  will:  (1)  apply  to  the  low 
sulfur  fuel  combusted  by  the  vast 
majority  of  the  sources  in  the  Acid  Rain 
Program;  (2)  be  documentable,  in  most 
cases,  based  on  contract  or  tariff 
provisions  writhout  other  types  of 
demonstrations;  and  (3)  allow  most 
sources  ciurently  using  0.0006  lb/ 
mmBtu  as  a  default  to  continue  using 
that  default  value  or  to  use  an 
alternative,  site-specific  default  value 
that  will  not  underestimate  SO2 
emissions. 

3.  Changes  to  the  Methodology  for 
Calculating  SO2  Emissions  Under 
Appendix  D 

Today's  rule  adopts  a  two-tiered 
approach  to  the  use  of  default  SO2 
emission  rates,  depending  on  whether  a 
fuel  qualifies  as  "pipeline  natural  gas" 
or  as  "natural  gas."  First,  if  the  owner 
or  operator  can  demonstrate  that  the 
fuel  combusted  at  a  unit  has  <0.3  grains 
of  hydrogen  sulfide  per  100  scf,  the 
default  SO2  emission  rate  of  0.0006  lb/ 
mmBtu  may  be  used.  Second,  the  rule 
allows  units  combusting  gaseous  fuels 
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with  >0.3  grains,  but  <1.0  grain  of 
hydrogen  sulfide  per  100  scf  to  calculate 
a  site-specific  default  SO:  emission  rate, 
as  suggested  by  two  of  the  commenters 
(see  Docket  A-97-35,  Items  IV-D-23 
and  IV-D-24).  The  method  of 
calculating  the  default  value  is  based  on 
the  actual  conversion  of  hydrogen 
sulfide  in  natural  gas  to  SO2  and  utilizes 
a  realistic  fuel  GCV  value  of  1023  Btu/ 
scf  (from  the  previously-discussed  data 
analysis,  above).  The  result  is  a  simple 
equation  which  converts  hydrogen 
sulfide  in  natural  gas  to  an  SO2  emission 
rate  in  Ib/mmBtu. 

4.  Changes  to  the  Applicability  of 
Appendix  D 

In  the  process  of  considering 
comment  on  the  definitions  of  "pipeline 
natural  gas"  and  "natural  gas"  the 
Agency  also  re-evaluated  the 
appropriateness  of  limiting  the 
applicability  of  Appendix  D  to  gaseous 
fuels  with  <20  grains  of  total  sulfur  per 
100  scf.  While  EPA  does  not  believe  that 
a  gaseous  fuel  with  20  or  more  grains  of 
total  sulfur  per  100  scf  should  be 
allowed  to  use  a  default  SO2  emission 
rate,  neither  does  the  Agency  believe 
that  units  combusting  such  fuel  should 
be  excluded  from  using  Appendix  D. 
Currently,  technologies  such  as  on-line 
gas  chromatography  allow  accurate  fuel 
sulfur  analysis  to  be  performed  over 
intervals  as  short  as  one  hour.  This 
ability  to  perform  hourly  sampling  is 
comparable  to  a  CEMS  in  accuracy, 
precision  and  timeliness.  Therefore, 
today's  rule  removes  the  20  grains  of 
sulfur  per  100  scf  restriction  on  the  use 
of  Appendix  D  for  gaseous  fuels. 

5.  Changes  to  the  Method  of 
Determining  the  Sulfur  Content 
Sampling  Frequency  for  Gaseous  Fuels 

Section  2.3.6  of  Appendix  D  of 
today's  rule  also  includes  a  general 
procedure  for  determining  the 
appropriate  fi^quency  of  sulfur  content 
sampling  for  any  gaseous  fuel  which  is 
transmitted  by  a  pipeline.  The 
procedure  consists  of  a  720  hour 
demonstration,  similar  to  the  one  in 
.  section  2.3.3.4  of  Appendix  D  in  the 
proposed  rule.  The  results  of  the  720 
hour  demonstration  may  first  be  used  to 
determine  first  if  a  fuel  qualifies  as 
either  "pipeline  natural  gas"  or  "natural 
gas"  or  as  "other"  gaseous  fuel,  and 
then  to  determine  the  appropriate  total 
sulfur  sampling  frequency  for  the  fuel. 
If  a  fuel  qualifies  as  pipeline  natural  gas, 
the  defaiilt  SO2  emission  rate  of  0.0006 
Ib/nunBtu  could  be  used  in  lieu  of  fuel 
sampling.  If  the  fuel  qualifies  as 
"natural  gas"  (but  not  pipeline  natural 
gas),  a  site-specific  default  SO2  emission 
rate  may  be  used,  based  on  the  highest 


hoiuly  hydrogen  sulfide  concentration 
recorded  during  the  720  hoiu- 
demonstration.  After  a  fuel  qualifies  as 
"natural  gas,"  the  owner  or  operator  is 
required  to  sample  the  H2S  content  at 
least  once  monthly  for  a  year  following 
the  720  hour  demonstration.  The  default 
emission  rate  for  the  demonstration  may 
continue  to  be  used,  provided  that  none 
of  the  samples  taken  during  the  year 
exceeds  1.0  grain/ 100  scf  of  H2S.  All 
"other"  gaseous  fuels  would  require 
either  daily  or  hourly  sampling  of  the 
total  sulfur  content,  depending  on  the 
fuel  sulfur  variability. 

6.  Changes  to  the  Method  of 
Determining  the  GCV  Sampling 
Frequency  for  Gaseous  Fuels 

Accurate  determinations  of  heat  input 
are  important  for  the  calculation  of  SO2, 
NOx  and  CO2  mass  emissions  tmder 
Appendices  D,  E,  G  and  Subpart  H  of 
part  75.  EPA  has  found  that  fuels  such 
as  refinery  gas,  digester  gas,  landfill  gas, 
coke  oven  gas,  process  gas,  propane 
liquified  gas,  liquified  petroleiun  gas, 
blast  furnace  gas,  and  coal  derived  gas 
can  have  highly  variable  GCV  (see 
Docket  A-97-35,  Item  IV-A-4).  For 
these  fuels  a  standardized  test  for 
determining  the  appropriate  GCV 
sampling  and  analysis  frequency  is 
essential.  One  commenter  on  the 
proposed  rule  noted  that  in  many  cases 
the  GCV  of  a  fuel  is  relatively  stable 
over  a  period  of  time,  and  sampling 
each  month  for  fuel  heat  content  is 
adequate  (see  Docket  A-97-35,  Item  IV- 
D-20).  The  Agency  agrees  that  this  is 
true  in  many  cases  (e.g.,  for  natural  gas), 
but  not  often  for  the  fuels  listed  above. 
The  Agency  also  notes  that  the 
emissions  data  determined  under 
Appendix  D  must  be  as  reliable,  precise, 
timely  and  accessible  as  data  from  a 
CEMS. 

In  view  of  this,  the  Agency  is  revising 
the  criteria  for  determining  the 
frequency  of  GCV  sampling  for  gaseous 
fuels.  For  any  fuel  which  meets  the 
revised  definition  of  either  "pipeline 
natural  gas"  or  "natural  gas,"  this 
ensiues  that  the  fuel  will  have  a  stable 
heat  content  and  therefore  monthly 
sampling  is  appropriate.  For  fuels  which 
do  not  qualify  as  either  pipeline  natiual 
gas  or  natural  gas  and  for  which  "as- 
delivered"  fuel  sampling  and  analysis  is 
not  performed,  the  same  720  hour 
demonstration  described  in  item  5  in 
this  section,  above,  for  fuel  sulfur 
sampling  will  also  be  used  to  determine 
the  appropriate  GCV  sampling  and 
analysis  frequency.  The  heat  content  of 
the  fiiel  will  be  determined  for  each 
hour  in  the  720  hour  period.  For  units 
that  switch  fuels  seasonally  or  when 
process  changes  occiu  (such  as  refinery 


fuel  gas  combustion  units)  the  720  hour 
demonstration  period  must  also  include 
data  which  characterizes  the  variability 
of  the  fuel  during  the  seasonal  or 
process  changes.  The  results  of  the  720 
hoiu  demonstration  will  be  used  to 
determine  the  average  heat  content  of 
the  fuel  and  the  standard  deviation.  As 
explained  in  section  2.3.5  of  Appendix 
D  in  today's  rule,  depending  on  the 
results  of  the  demonstration,  the  owner 
or  operator  will  perform  either  daily  or 
hourly  sampling  of  the  fuel  GCV. 

I.  Electronic  Transfer  of  Quarterly 
Reports 

Background:  For  the  reasons 
discussed  in  the  preamble  to  the 
proposed  rule  revisions  (63  FR  57356, 
May  21,  1998),  EPA  proposed  changes 
to  §  75.64(f)  concerning  the  method  of 
submitting  quarterly  reports.  The 
proposal  provided  that  all  quarterly 
reports  would  have  to  be  submitted  to 
EPA  by  direct  computer-to-computer 
electronic  transfer  via  modem  and  EPA- 
provided  software,  unless  otherwise 
approved  by  the  Administrator.  This 
requirement  was  to  begin  with  the 
quarterly  report  for  the  first  quarter  of 
the  year  2000. 

Discussion:  EPA  received  one 
conunent  (see  Docket  A-97-35,  Item  IV- 
D-20)  which  opposed  the  proposed 
requirement  based  on  difficulty  in 
receiving  electronic  transfer  of  quarterly 
reports  due  to  technical  difficulties  with 
EPA  computers  which  may  arise  due  to 
year  2000  conversion  difficulties  or 
other  technical  problems  relative  to 
electronic  transfer  of  quarterly  reports  at 
times  when  EPA  computers  may  not  be 
accessible.  Concern  was  expressed 
regarding  the  requirement  for  utilities  to 
provide  proof  that  they  attempted  to 
transfer  their  reports  on  time  but  were 
unsuccessful  due  to  the  inability  to  gain 
access  to  the  EPA  computer  system. 

Based  on  the  comment  received,  EPA 
has  decided  to  change  the  electronic 
reporting  requirement  in  §  75.64(f)  so 
that  beginning  with  the  quarterly  report 
for  the  first  quarter  of  the  year  2001,  all 
quarterly  reports  must  be  submitted  to 
EPA  by  direct  computer-to-computer 
electronic  transfer  via  modem  and  EPA- 
provided  software,  unless  otherwise 
approved  by  the  Administrator.  This 
will  ensure  adequate  time  for  all  parties 
to  address  the  year  2000  concerns.  EPA 
notes  that  its  system  has  already 
undergone  testing  and  changes  to 
accommodate  year  2000  concerns. 

/.  Bias,  Relative  Accuracy  and 
Availability  Determinations 

Background:  The  preamble  to  the 
proposed  rule  described  the  findings  of 
studies  performed  to  evaluate  the 
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provisions  for  tlie  bias  test,  relative 
acciiracy,  and  monitor  availability 
trigger  conditions  as  required  by  §§  75.7 
and  75.8.  Issues  concerning  the  bias 
relative  accinacy,  and  monitor 
availability  provisions  in  the  core  Acid 
Rain  rules  had  been  raised  in  litigation 
[Envimnmenta}  Defense  Fund  v.  Carol 
M.  Browner,  No.  93-120;  et  al  D.C.  Cir., 
1993).  The  purpose  of  these  studies  was 
to  address  these  issues  (see  63  FR 
28197).  The  preamble  of  the  proposed 
rule  explained  how  these  findings  led  to 
the  Agency's  proposed  determinations 
to  retain  the  current  rule  provisions 
concerning  these  matters.  There  were  no 
comments  objecting  to  the  substance  of 
the  proposed  determinations.  Therefore, 
for  the  reasons  set  forth  in  the  preamble 
to  the  proposed  rule,  EPA  is  adopting 
the  proposed  rule  revisions  as  final, 
with  the  result  that  §§  75.7  and  75.8  are 
removed  and  reserved.  Moreover,  since 
none  of  the  issues  raised  concerning  the 
bias,  relative  accuracy,  and  monitor 
availability  provisions  in  the  core  Acid 
Rain  rules  were  raised  in  any  comments 
on  the  studies,  EPA  maintains  that  those 
litigation  issues  have  been  resolved. 
Discussion:  Two  comments  were 
received.  One  {see  Docket  A-97-56, 
Item  IV-E>-01)  supported  the  proposed 
determinations.  TTie  second  comment 
(see  Docket  A-97-56.  Item  IV-D-02) 
expressed  concern  that  the  bias  test 
studies  performed  in  response  to  §  75.7 
did  not  evaluate  overestimation  in  flow 
measurements.  The  commenter  urged 
EPA  to  complete  its  ongoing  work  as 
quickly  as  possible  on  a  separate 
rulemaking  to  resolve  the  commenter's 
flow  overestimation  concerns.  The 
Agency  is  pursuing  the  separate 
rulemaking  recommended  by  the 
commenter. 

K.  Appendix  I — Proposed  Optional 
Stack  Flow  Monitoring  Methodology 

Background:  EPA  proposed  to- add  an 
F-factor/fuel  flow  method  in  Appendix 
I  to  part  75  as  an  excepted  method  to 
measine  volumetric  flow  directly  with  a 
flow  monitor.  The  Agency  proposed  this 
method  based  on  information  provided 
by  affected  utilities,  and  based  on  the 
assumption  that  the  new  excepted 
method  would  be  used  by  a  significant 
number  of  units  as  a  cost-effective 
option  to  a  voliunetric  flow  monitor. 
TTiis  method  would  allow  fuel  flow 
measurement  with  a  gas  or  oil 
flowmeter,  fviel  sampling  data,  CO2  (or 
O2)  CEMS  data,  and  F-factors  to 
determine  the  flow  rate  of  the  stack  gas 
rather  than  a  volumetric  flow  monitor. 
The  F-factor/fuel  flow  method  would  be 
available  for  use  by  oil-fired  and  gas- 
fired  units,  as  defined  under  §  72.2, 
provided  that  they  only  bum  natiual  gas 


and/or  fuel  oil.  For  these  units,  EPA 
believes  that  the  proposed  method 
woidd  provide  acceptably  accurate 
measurements  of  volumetric  flow. 
However,  adoption  of  the  proposed 
method  would  require  the  Agency  to 
develop  regulations  imposing  additional 
reporting  and  recordkeeping 
requirements  for  those  units  that  used 
this  option.  This  would  also  place  a 
burden  on  software  vendors  to  develop 
software  to  allow  for  electronic  data 
reporting  of  the  required  data  elements. 

Discussion:  A  few  commenters  stated 
generally  that  they  supported  the 
Appendix  I  option,  while  two  other 
commenters  stated  generally  that  the 
method  should  be  allowed  for  other 
t)^es  of  units  or  simplified  (see  Docket 
A-97-56.  Items  IV-D-9.  23,  and  24,  and 
IV-G-2  and  -8).  However,  utilities  have 
submitted  late  comments  that  suggest 
that  the  utilities  (including  those 
originally  interested  in  an  F-fector/fuel 
flow  method)  are  in  fact  imlikely  to  use 
the  Appendix  I  option  at  this  time  (see 
Docket  A-97-56.  Item  IV-G-13).  Based 
on  a  review  of  Acid  Rain  program 
databases,  only  about  150  units  affected 
by  the  Acid  Rain  Program  could 
potentially  take  advantage  of  this 
option.  In  contrast,  there  are  a 
significant  number  of  units  that 
implement  the  other  generally  available 
excepted  methods  imder  Appendices  D 
and  E  to  Part  75  (ciurently, 
approximately  540  different  units  report 
using  one  or  both  of  these  methods). 

As  discussed  above  there  would  be 
substantial  effort  involved  for  EPA, 
utilities  and  software  vendors  to 
implement  a  neyr  generally  available 
option  such  as  proposed  Appendix  I.  As 
discussed  in  the  preemible  to  the 
proposed  rule,  the  annual  savings  on  a 
per  imit  basis  for  Appendix  I  units  are 
at  most  $10-15,000  over  the 
measinement  of  volumetric  flow 
directly  with  a  flow  monitor.  The  actual 
cost  savings  would  be  less  because  other 
provisions  of  today's  nde  revise  flow 
monitor  quality  assinance  requirements 
and  significantly  reduce  the  costs  of 
using  a  flow  monitor.  Given  the 
relatively  small  amount  of  savings  on  a 
per  unit  basis,  the  indication  that  no 
units  would  use  the  option  at  this  time, 
and  the  significant  binden  on  all 
interested  parties  in  implementing  a 
generally  available  option  in  Appendix 
I,  the  Agency  has  determined  not  to 
adojpt  Appendix  I. 

However,  if  the  owner  or  operator  of 
a  unit  decides  at  some  time  in  the  future 
to  use  this  type  of  procedure  for 
measuring  flow,  the  designated 
representative  of  the  unit  may  petition 
the  Agency  imder  §  75.66  to  use  this 
type  of  procedine  on  a  case-by-case 


basis.  In  such  a  petition,  the  designated 
representative  can  reference  the 
information  used  to  support  the 
proposed  Appendix  I  procedure  (see  63 
FR  28113-28115,  May  21. 1998,  for 
further  details  on  the  information  used 
to  develop  proposed  Appendix  I).  The 
Agency  will  evaluate  the  petition  on  the 
merits  at  that  time. 

L.  Subpart  H — Clarifications  to  NOx 
Mass  Monitoring  Requirements 

Background:  By  notice  of  proposed 
rulemaking  (NPR.  proposal,  or 
"proposed  SIP  call")  (62  FR  60318, 
November  7, 1997)  and  by  supplemental 
notice  (SNPR  or  supplemental  proposal) 
(63  FR  25902,  May  11,  1998).  EPA 
proposed  to  find  diat  NOx  emissions 
from  soinces  in  22  states  and  the 
District  of  Columbia,  will  significantly 
contribute  to  nonattainment  of  the  1- 
boin  and  8-hour  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS),  or  will  interfere  with 
maintenance  of  the  8-hour  NAAQS,  in 
one  or  more  downwind  states 
throughout  the  eastern  United  States. 

In  October,  1998  (63  FR  57356, 
October  27, 1998),  EPA  finalized  the 
proposed  SIP  call  rulemaking.  The  final 
rule  specified  dates  by  which;  (1)  the 
affected  states  must  submit  State 
Implementation  Plan  revisions  to  reduce 
NOx  emissions  to  eliminate  the  amounts 
of  NOx  emissions  that  contribute 
significantly  to  nonattaiiunent,  or  that 
interfere  with  maintenance,  downwind; 
and  (2)  the  affected  sources  must 
implement  the  measures  chosen  by  the 
states  to  achieve  the  required  NOx 
emission  reductions. 

The  provisions  of  the  October  27, 
1998  final  rule  allow  each  state  to 
determine  the  best  way  to  achieve  the 
necessary  NOx  emission  reductions. 
Consistent  with  the  Ozone  Transport 
Assessment  Group's  recommendation  to 
achieve  NOx  emissions  decreases 
primarily  bom  large  stationary  sources 
in  a  trading  program,  EPA  promulgated 
a  model  rule  for  the  implementation  of 
such  a  trading  program  as  40  CFR  part 
96  ("Part  96")  in  the  October  27, 1998 
rulemaking. 

If  the  states  should  choose  to  create  a 
NOx  mass  trading  program  and  to  adopt 
the  provisions  of  the  Part  96  model  rule, 
§  96.70  requires  the  monitoring  and 
reporting  of  NOx  mass  emissions  to  be 
done  in  accordance  with  either:  (1) 
Subpart  H  of  40  CFR  part  75,  the  Acid 
Rain  CEM  Rule  ("Part  75");  or  (2)  for 
qualifying  low  mass-emission  imits, 
§  75.19  of  Part  75.  However,  even  if  a 
state  should  choose  not  to  participate  in 
such  a  trading  program,  the  October  27, 
1998  rule  still  requires  the  monitoring 
provisions  of  Subpart  H  to  be  used  by 
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a  core  group  of  sources  (large  industrial 
boilers  and  turbines,  and  large  boilers 
and  turbines  used  for  the  generation  of 
electricity  for  sale)  if  the  NOx  mass 
emission  reduction  program  for  that 
state  incltides  requirements  to  control 
such  sources.  To  support  these  NOx 
mass  emission  reduction  programs  and 
rulemakings,  EPA  promulgated  both 
Subpart  H  of  Part  75  and  the  low  mass 
emission  unit  provisions  in  §  75.19  of 
Part  75  as  part  of  the  October  27, 1998 
rulemaking. 

In  the  November  7, 1997  proposed  SIP 
Call  rule,  EPA  would  have  required  the 
affected  units  in  a  Federal  or  state  NOx 
mass  emission  reduction  program  to 
report  NOx  emissions  on  a  year-round 
basis  and  also  to  quality  assure  the  NOx 
emission  data  in  accordance  with  the 
provisions  of  Part  75  on  a  year-roimd 
basis.  However,  in  response  to 
comments  on  the  proposed  rule,  EPA 
modified  Subpart  H  of  Part  75  so  that 
states  could  choose  to  allow  sources  that 
were  not  subject  to  the  requirements  of 
Title  IV  of  the  Clean  Air  Act  (the  Acid 
Rain  Program)  to  monitor  and  report 
either  on  a  year  round  basis  or  on  an 
ozone  season  only  basis.  Therefore,  the 
October  27, 1998  final  rule  provides  for 
the  monitoring  and  reporting  of  NOx 
mass  emissions  either  on  an  annual 
basis  or  during  the  ozone  season,  when 
this  is  allowed  by  the  governing  state  or 
Federal  rule. 

If  a  state  or  Federal  NOx  mass 
emission  reduction  program  were  to 
allow  "ozone  season  only"  monitoring 
and  reporting,  there  woiild  be  an  issue 
related  to  data  quality  at  the  start  of 
each  ozone  season.  To  address  this 
issue,  in  the  October  27, 1998  final  rule, 
EPA  included  a  provision  in  §  75.74(c) 
of  Subpart  H,  which  requires  the 
continuous  emission  monitoring 
systems  used  to  provide  the  NOx  mass 
emission  data  to  be  recertified  prior  to 
the  start  of  each  ozone  season. 

Although  Subpart  H  was  proposed  on 
May  21, 1998  as  part  of  the  Acid  Rain 
CEM  Ride  revisions,  it  was  finalized 
several  months  ahead  of  today's 
rulemaking,  in  order  to  support  the  SIP 
call.  In  the  preamble  to  the  October  27, 
1998  final  rule  (63  FR  57467),  EPA 
explained  its  intention  to,  where 
possible,  make  the  provisions  of  Subpart 
H  consistent  with  any  other  changes 
that  EPA  promulgated  as  a  result  of  the 
May  21, 1998  proposed  revisions  to  Part 
75.  EPA  has  re-examined  the  provisions 
of  Subpart  H  within  the  context  of 
today's  final  rulemaking.  The  Agency 
has  found  that  a  few  minor  clarifications 
of  the  regulatory  language  in  Subpart  H 
and  the  addition  of  one  new  paragraph 
are  needed  for  consistency  with  today's 
final  rule.  The  textual  clarifications 


affect  §§  75.70(f)(l)(iv),  75.71(b)  and 
75.71(d)(2).  The  new  paragraph  is  found 
at  §  75.70(g)(6).  hi  addition  to  these 
minor  corrections,  EPA  has  foimd  that 
certain  provisions  in  §  75.74(c), 
pertaining  to  sources  that  monitor  and 
report  data  only  in  the  ozone  season,  are 
substantially  inconsistent  with  sections 
of  today's  final  rule  (particulariy  the 
new  CEM  data  validation  provisions). 
The  Agency  has  also  foimd  an  instance 
in  which  the  text  of  §  75.74(c)  is 
intemaUy  inconsistent  and  a  second 
instance  in  which  a  statement  in  the 
October  27, 1998  preamble  does  not 
agree  with  the  regulatory  language  in 
§  75.74(c).  In  view  of  these 
considerations,  today's  rulemaking 
revises  §  75.74(c),  in  order  to  make 
Subpart  H  more  consistent  with  the  rest 
of  Part  75  and  to  resolve  the  apparent 
discrepancies  and  inconsistencies  in  the 
text  of  §  75.74(c). 

Discussion  of  Changes:  As  previously 
stated.  Subpart  H  requires  owners  or 
operators  of  soiuces  that  monitor  and 
report  only  diiring  the  ozone  season  to 
recertify  their  CEM  systems  prior  to 
each  ozone  season.  EPA  put  this 
requirement  in  Subpart  H  because  the 
Agency  believes  that  for  sources  which 
are  not  required  to  monitor  and  report 
on  a  year-round  basis,  substantial 
quality  assurance  testing  of  the  CEMS 
prior  to  the  ozone  season  is  essential  to 
validate  the  emission  data  at  the 
begiiming  of  the  ozone  season. 
However,  in  the  light  of  today's 
rulemaking,  the  use  of  the  word 
"recertification"  in  §  75.74(c)  of  Subpart 
H  is  regarded  as  inaccurate  and 
inappropriate  cind  does  not  properly 
communicate  the  Agency's  intent,  hi 
§  75.20(b)  of  today's  final  rule,  the  term 
"recertification"  has  been  carefully 
defined,  so  that  it  is  limited  to  major 
changes  to  a  CEMS  which  may  affect  its 
ability  to  acciuately  measure  emissions. 
Since  in  most  instances  sources  will  be 
testing  existing  CEMS  that  have  not 
undergone  major  changes,  EPA  believes 
that  this  is  more  consistent  with  either 
diagnostic  testing  or  on-going  quality 
assurance  testing  rather  than 
recertification.  Therefore,  in  today's 
final  rule,  all  of  the  references  in  §  75.74 
to  "recertification  testing"  of  CEMS 
prior  to  the  ozone  season  have  been 
replaced  with  terms  such  as  "diagnostic 
testing"  or  "quality  assurance  testing," 
which  properly  convey  the  Agency's 
intent  and  de-couple  tliis  testing  from 
the  formal  administrative  process 
associated  with  recertification  events. 
Since  the  required  pre-ozone  season 
testing  is  considered  to  be  quality 
assurance  (QA)  or  diagnostic  testing 
rather  than  a  recertification,  the  Agency 


miist  specify  which  QA  tests  are  to  be 
performed.  Section  75.74(c)  therefore 
lists  the  specific  quality  assurance  tests 
that  are  required  prior  to  the  ozone 
season.  For  all  CEM  systems,  a  relative 
accuracy  test  audit  (RATA)  is  required 
and  for  all  gas  monitors,  a  linearity 
check  is  also  required.  After  a  required 
linearity  check  or  RATA  is  passed, 
§  75.74(c)  requires  that  daily  calibration 
error  tests  and  (if  applicable)  flow 
monitor  interference  checks  begin  to  be 
performed.  These  daily  assessments 
must  then  continue  to  be  performed 
imtil  the  end  of  the  ozone  season. 

Section  75.74(c)(5)  of  Subpart  H,  as 
promulgated  on  October  27, 1998, 
requires  both  the  recording  and 
reporting  of  hoinly  emission  data  prior 
to  the  current  ozone  season  in  the  time 
interval  from  the  date  and  hoiu-  that 
"recertification"  testing  of  the  CEM 
systems  is  completed  through  the  end  of 
the  ozone  season.  EPA  believes  that 
most  sources  that  choose  this  option 
would  do  the  testing  as  close  to  the 
ozone  season  as  possible.  However, 
there  may  be  some  instances  in  which 
it  would  be  difficult  for  a  source  to 
perform  all  of  the  testing  in  the  second 
quarter  before  the  beginning  of  the 
ozone  season.  This  means  that  some 
sources  for  which  the  NOx  emission 
data  count  for  compliance  only  during 
the  ozone  season  would  be  required  to 
submit  additional  electronic  quarterly 
reports  outside  the  ozone  season,  if  they 
completed  the  pre-ozone  season  testing 
in  the  first  or  foiuth  calendar  quarter.  In 
view  of  this,  EPA  has  reconsidered  the 
implications  of  this  extra  reporting 
requirement  and  has  concluded  that  it 
will  complicate  program 
implementation.  The  Agency  believes 
that  this  complication  is  imnecessary. 
Therefore,  in  §  75.74(c)(6)  of  today's 
final  rule,  the  Subpart  H  reporting 
provision  for  these  sources  has  been 
revised,  so  that  only  reporting  of 
emission  data  in  the  ozone  season,  from 
May  1  through  September  30,  is 
required.  This  means  that  in  the  time 
period  from  the  date  and  hour  of 
completion  of  the  required  pre-ozone 
season  quality  assurance  testing  of  the 
CEM  systems  through  April  30  of  the 
current  year,  the  owner  or  operator  is 
only  required  to  record  and  keep 
records  of  the  hourly  emission  data  on- 
site.  The  only  pre-ozone  season  data 
that  must  be  reported  are  the  results  of 
daily  calibration  error  checks  and  flow 
monitor  interference  checks  performed 
in  the  time  period  irom  April  1  through 
April  30  and  the  results  of  any  linearity 
checks,  RATAs,  fuel  flow  meter  tests 
and  fuel  sampling  performed  outside  of 
the  ozone  season  for  purposes  of 
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compliance  with  Subpart  H.  This  will 
provide  the  regulatory  agencies  with 
added  assurance  that  the  CEMS  data  are 
quality-assured  at  the  start  of  the  ozone 
season  and  will  enable  the  agencies  to 
have  a  limited  pre-ozone  season 
electronic  auditing  capability.  The 
requirement  to  report  the  results  of  the 
daily  assessments  for  the  month  of  April 
is  not  considered  burdensome  because 
April  is  in  the  second  calendar  quarter, 
which  is  one  of  the  two  reporting 
quarters  for  the  affected  sources.  In  fact, 
some  affected  sources  may  prefer  to 
report  data  for  April,  because  it  may  be 
easier  to  generate  an  electronic  quarterly 
report  for  the  entire  second  calendar 
quarter,  rather  than  just  for  the  months 
of  May  and  June.  Therefore,  §  75.74(c)(6) 
of  today's  final  rule  gives  the  owner  or 
operator  the  option  to  report  unit 
operating  data  and  emission  data  for  the 
month  of  April. 

In  reviewing  the  missing  data 
provisions  of  Subpart  H,  H'A  foimd  a 
discrepancy  between  the  Agency's 
stated  intent  in  the  preamble  to  the 
October  27, 1998  final  rule  and  the 
regiilatory  language  in  §  75.74(c)(6)(i). 
The  preamble  states  that  "[hiistorical 
lookback  periods  for  missing  data  only 
need  to  include  data  from  the  ozone 
season"  (63  FT?  57483,  October  27, 
1998).  However,  the  rule  language  in 
§  75.74(c)(6)(i)  does  not  state  this 
explicitly,  and  could  be  misinterpreted. 
The  rule  language  states  that  all  "quality 
assured  data,  in  accordance  with 
paragraph  (c)(2)  or  (c)(3)  of  this  section" 
are  to  be  used  for  missing  data  purposes. 
This  could  be  interpreted  as  meaning 
that  the  data  recorded  outside  the  ozone 
season,  in  the  time  period  between 
completion  of  the  pre-ozone  season 
quality  assurance  testing  of  the  CEM 
systems  and  May  1,  are  to  be  included 
in  the  missing  data  lookback  periods. 
This  is  not  what  EPA  intends;  rather, 
the  statement  cited  above  fi'om  the 
October  27, 1998  preamble  accurately 
reflects  the  Agency's  position. 
Therefore,  §  75.74(c)(7)  of  today's  rule 
clearly  states  that  for  purposes  of 
missing  data  substitution,  only  data 
recorded  during  the  ozone  season  will 
be  used  for  the  historical  missing  data 
lookback  periods. 

Finally,  EPA  has  examined  the  quality 
assurance  provisions  of  Subpart  H  in 
view  of  the  many  substantial  changes  to 
the  quality  assurance  and  data 
validation  provisions  of  Part  75  in 
today's  rulemaking.  The  Agency  has 
concluded  that,  in  light  of  the  many 
changes  that  have  been  made  to  Part  75, 
the  general  references  in  Subpart  H  to 
the  quality  assiuance  provisions  in 
§  75.21  and  appendix  B  to  Part  75. and 
references  to  the  data  validation 


procedures  in  §  75.20  could  be  clarified 
to  make  the  requirements  easier  to 
imderstand,  partiadarly  for  sources  that 
report  data  only  during  the  ozone 
season.  There  are  several  reasons  for 
this. 

First,  sections  2.2.4  and  2.3.3  in 
appendix  B  of  today's  final  rule  provide 
"grace  periods"  in  which  late  or  missed 
QA  tests  can  be  completed.  For  linearity 
checks,  the  grace  period  is  168  unit 
operating  hours  after  the  end  of  the 
quarter  in  which  the  test  is  due.  For 
RAT  As,  the  grace  period  is  720  unit 
operating  hours  after  the  end  of  the 
qiiarter  in  which  the  RATA  is  due. 
Because  the  grace  periods  in  Part  75  are 
in  terms  of  unit  operating  hours,  they 
can  sometimes  extend  for  more  than  one 
calendar  quarter  beyond  the  quarter  in 
which  the  QA  test  was  due  (particularly 
for  infrequently-operated  or  seasonally- 
operated  units).  Consequentiy,  the  Part 
75  grace  period  provisions  in  appendix 
B  are  considered  to  be  inappropriate  for 
sources  that  report  emissions  data  only 
during  the  ozone  season.  Without  a 
complete  record  of  unit  operation  for 
each  year,  the  regulatory  agency  will  be 
unable  to  determine  whether  the 
required  QA  tests  have  been  completed 
within  the  allotted  grace  period. 

Second,  §  75.20(b)(3)  of  today's  final 
rule  provides  "conditional"  data 
validation  procedures  for  CEMS 
recertifications.  These  provisions  allow 
a  probationary  period  following  a 
recertification  event,  during  which  data 
from  a  CEMS  are  assigned  a 
"conditionally  valid"  status.  Provided 
that  all  recertification  tests  are  passed 
within  the  probationary  period,  with  no 
test  failures,  §  75.20(b)(3)  allows  the 
conditionally  valid  data  to  be  reported 
as  quality-assiu^d.  Today's  rule  also 
allows  these  data  validation  procedures 
to  be  used  for  routine  linearity  checks 
and  RATAs,  in  cases  where  significant 
repair,  adjustment  or  reprogramming  of 
the  CEMS  is  done  prior  to  tiie  QA  test. 
The  maximum  allowable  length  of  the 
probationary  period  is  168  unit 
operating  hoiu-s  for  a  linearity  check  and 
720  unit  operating  hoiu%  for  a  RATA. 
Once  again,  because  these  probationary 
periods  are  in  terms  of  imit  operating 
hours,  they  can  extend  outside  the 
current  calendar  quarter,  into  the  next 
quarter  and  possibly  beyond  the  next 
quarter.  Therefore,  for  sources  that 
report  only  during  the  ozone  season, 
some  restrictions  must  be  placed  on  the 
use  of  the  conditional  data  validation 
procediues  in  §  75.20(b)(3). 

In  view  of  the  above  considerations, 
EPA  has  revised  Subpart  H  to  make  it 
clear  which  of  the  Part  75  QA  and  data 
validation  provisions  are  applicable  to 
sources  that  report  only  in  the  ozone   ^ 


season  and  which  provisions  are 
inapplicable.  Tlie  Agency  has  replaced 
the  general  references  in  Subpart  H  to 
the  quality  assurance  provisions  of 
§  75.21  and  appendix  B  and  the 
references  to  the  provisions  of  §  75.20 
with  specific  language  that  delineates 
the  exact  QA  tests  required  during  each 
ozone  season.  Section  75.74(c)(3)  of 
today's  rule  also  contains  specific  data 
validation  provisions  for  sources  that 
report  only  during  the  ozone  season.  To 
the  extent  possible,  these  QA  and  data 
validation  provisions  have  been  made 
the  same  as  or  similar  to  the 
requirements  for  sources  that  report  data 
on  a  year-round  basis.  However,  as 
necessary,  special  provisions  have  been 
added  to  §  75.74(c)  to  address  the 
differences  between  year-round 
reporters  and  sources  that  report  only 
during  the  ozone  season.  EPA  believes 
that  these  revisions  to  Subpart  H  will 
help  to  achieve  consistency  in  the 
implementation  of  state  and  Federal 
NOx  mass  emission  reduction  programs 
and  will  help  to  ensure  the  quality  of 
the  reported  data. 

rV.  Administrative  Requirements 

A.  Public  Docket 

EPA  has  established  Docket  A-97-35 
for  the  regulations.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  today's  final  rule.  The  principal 
piuposes  of  the  docket  are:  (1)  to  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process;  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review.  The  docket  is 
available  for  public  inspection  at  EPA's 
Air  Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SIOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 
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(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of*' 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

This  rule  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  due  to  its  policy  implications. 
Therefore,  the  nde  was  submitted  to 
0MB  for  review.  Any  written  comments 
from  OMB  and  any  EPA  response  to 
those  comments  are  included  in  the 
public  docket  for  this  proposal.  The 
docket  is  available  for  public  inspection 
at  EPA's  Air  Docket  Section,  which  is 
listed  in  the  ADDRESSES  portion  of  this 
preamble. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  estabUshes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Section  205  of 
the  UMRA  generally  requires  that, 
before  promulgating  rules  for  which  a 
written  statement  is  needed,  EPA  must 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 


the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  rule  is  not  expected  to  result  in 
expenditures  of  more  than  $100  million 
in  any  one  year  and  therefore  is  not 
subject  to  section  202  of  the  UMRA. 
Although  the  rule  is  not  expected  to 
significantly  or  uniquely  affect  small 
governments,  the  Agency  notified  all 
potentially  affected  small  governments 
that  own  or  operate  units  potentially 
affected  by  the  rule  in  order  to  assure 
that  they  had  the  opporttmity  to  have 
meaningful  and  timely  input  on  the 
nde.  EPA  will  continue  to  use  its 
outreach  efforts  related  to  part  75 
implementation,  including  a  policy 
manual  that  is  generally  updated  on  a 
quarterly  basis,  to  inform,  educate,  and 
advise  all  potentially  impacted  small 
governments  about  compliance  with 
part  75. 

EPA  is  not  directly  establishing  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments.  Thus,  EPA  is  not  obligated 
to  develop  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 

D.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfiinded  mandates." 

EPA  has  concluded  that  this  rule  will 
create  a  mandate  on  local  and  tribal 
governments  and  that  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  the  direct  costs 
iqpurred  by  the  local  and  tribal 


governments  in  complying  with  the 
mandate.  In  developing  this  nde,  EPA 
consulted  with  local  and  tribal 
governments  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  Only  local  or 
tribal  governments  that  own  sources 
affected  by  Acid  Rain  would  be  affected 
by  this  rulemaking.  The  governments 
that  own  an  Acid  Rain  affected  source 
were  contacted  when  the  proposed  rule 
was  signed  and  informed  of  their  right 
to  comment  on  the  proposal.  EPA 
received  a  few  comment  letters  from 
municipal  utilities;  these  letters 
contained  support  for  many  elements  of 
the  nde,  as  well  as  concerns  with 
certain  provisions.  The  Agency  has 
attempted  to  include  changes  to  the 
proposed  rule  revisions  based  on  these 
and  other  comments  wherever  possible 
consistent  with  the  purpose  and  intent 
of  the  rule  revisions,  and  to  the  extent 
justified  by  the  commenters.  See  section 
in  of  this  preamble  and  the  response  to 
comments  document  included  in  the 
docket  for  this  rulemaking  for  the 
Agency's  responses  to  the  specific 
comments  raised.  EPA  also  notes 
generally  that  these  sources  already 
have  to  comply  with  part  75.  Today's 
rule  adds  more  compliance  flexibility 
and  may  reduce  the  compliance  costs 
for  some  of  the  sources  owned  by  local 
and  tribal  governments. 

E.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not.  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commxmities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
considting.  Executive  Order  13084 
requires  EPA  to  provide  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  considtation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  tmiquely  affect  their 
communities." 
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Today's  rul»  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Only  tribal 
governments  that  own  sources  affected 
by  the  Acid  Rain  Program  are  affected 
by  this  rulemaking.  As  noted  above  in 
section  IV.D.  of  this  preamble,  today's 
rule  adds  compliance  flexibility  and 
may  reduce  compliance  costs  for  any 
tribal  governments  that  own  or  operate 
affected  sources.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  OMB 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1633.12).  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street,  SW,  Washington, 
DC  20460,  by  calling  (202)  260-2740,  or 
via  the  Internet  at  www.epa.gov/icr.  The 
information  requirements  are  not 
effective  until  OMB  approves  them. 

Currently,  all  affected  facilities  are 
required  to  keep  records  and  submit 
electronic  quarterly  reports  under  the 
provisions  of  part  75.  "The  revisions  to 
the  nUe  include  several  new  options  for 
compliance  with  part  75  which  have 
been  requested  by  owners  or  operators 
of  affected  facilities.  To  implement 
these  options,  EPA  will  have  to  modify 
the  existing  recordkeeping  and  reporting 
requirements.  In  some  circiunstances, 
these  changes  will  result  in  significant 
reductions  in  the  reporting  and 
recordkeeping  burdens  or  costs  for  some 
units  (such  as  low  mass  emissions 
imits).  However,  these  changes  will 
require  modifications  to  the  software 
used  to  generate  electronic  reports.  In 
addition,  there  will  be  some  increased 
burden  or  costs  for  certain  luiits  to 
fulfill  the  new  quality  assurance 
procedines  contained  in  this  rule. 
Finally,  several  other  technical  revisions 
to  the  existing  reporting  and 
recordkeeping  requirements  have  been 
adopted  to  clarify  existing  provisions  or 
to  facilitate  reporting  for  odier 
regulatory  programs  in  the  context  of 
Acid  Rain  Program  reporting.  Although 
these  one-time  software  changes  will 
increase  the  short-term  burdens  on 
soiut:es  under  the  Acid  Rain  Program, 
ihe  changes  should  reduce  a  source's 
overall  long-term  burden  by 
streamlining  the  source's  reporting 
obligations  under  both  the  Acid  Rain 
Program  and  other  parts  of  the  Act. 


The  average  aimual  projected  hour 
burden  is  1,225,633,  which  is  based  on 
an  estimated  average  burden  of 
approximately  421  hours  per  response, 
quarterly  reporting  frequency,  and  an 
estimated  728  likely  respondents  (on  a 
per  facility  basis).  "The  projected  annual 
cost  burden  resulting  from  the 
collection  of  information  is 
$192,483,642,  which  includes  a  total 
projected  capital  and  start-up  average 
annualized  cost  of  $92,131,857  (for 
monitoring  equipment/software),  total 
projected  fuel  sampling  and  analysis 
average  annual  cost  of  $581,100,  and  a 
total  projected  operation  and 
maintenance  average  annual  cost  (which 
includes  purchase  of  testing  contractor 
services)  Of  $41,398,000.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  piuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  npt  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
imless  it  displays  a  cturently  valid  OMB 
control  ntunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed, 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

G.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601,  et  seq.,  generally  requires 
an  agency  to  conduct  a  regiUatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  conunent  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  governmental 
jurisdictions.  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
munber  of  small  entities. 

Today's  revisions  to  part  75  result  in 
a  net  cost  reduction  to  facilities  affected 
by  the  Acid  Rain  Program,  including 
small  entities.  Most  importantly,  the 
changes  to  Appendix  D  will 
significantly  reduce  the  cost  of 
complying  with  part  75  for  oil-and  gas- 


fired  units,  many  of  which  are  owned  or 
operated  by  small  entities. 

Accordingly,  considering  all  of  the 
above  information,  EPA  concludes  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

H.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  U.S.C.  804(2). 

I.  Executive  Order  13045 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997). 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
ris)(s  that  may  disproportionately  affect 
children. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  Pub  L.  104-113.  section 
12(d)  (15  U.S.C.  272  note),  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

Part  75  already  incorporates  a  nmnber 
of  volimtary  consensus  standards.  In 
addition,  today's  rule  includes 
incorporation  on  two  voluntary 
consensus  standards,  in  response  to 
comments  submitted  on  the  proposed 
part  75  rulemaking.  First,  ASTM 
D5373-93  "Standard  Methods  for 
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Instrumental  Determination  of  Carbon, 
Hydrogen  and  Nitrogen  in  laboratory 
samples  of  Coal  and  Coke."  This 
standard  is  incorporated  by  reference  for 
use  under  section  2.1  of  Appendix  G  to 
part  75.  Second,  API  Sections  2,  3  and 
5  from  Chapter  4  of  the  Manual  of 
Petroleum  Standards,  October  1988 
edition.  This  standard  is  incorporated 
by  reference  for  use  under  section 
2.1.5.1  of  Appendix  D  to  part  75. 

Consistent  with  the  Agency's 
Performance  Based  Measurement 
System,  part  75  sets  forth  performance 
criteria  that  allow  the  use  of  alternative 
methods  to  the  ones  set  forth  in  part  75. 
The  PBMS  approach  is  intended  to  be 
more  flexible  and  cost  effective  for  the 
regulated  community;  it  is  also  intended 
to  encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
The  EPA  is  not  precluding  the  use  of 
any  method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified,  however  any  alternative 
methods  must  be  approved  in  advance 
before  they  may  be  used  under  part  75. 

List  of  Subjects 

40  CFR  Part  72 

Environmental  protection.  Acid  rain. 
Air  pollution  control.  Electric  utilities. 
Nitrogen  oxides.  Sulfur  oxides. 

40  CFR  Part  75 

Environmental  protection,  Air 
pollution  control.  Carbon  dioxide, 
Continuous  emission  monitoring. 
Electric  utilities,  Incorporation  by 
reference,  Nitrogen  oxides.  Reporting 
and  recordkeeping.  Sulfur  dioxide. 

Dated:  April  1.  1999. 
Carol  M.  Bronimer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  72— FERMrrS  REGULATION 

1.  The  authority  for  part  72  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  et  seq. 

2.  Section  72.2  is  amended  by 
correcting  the  definition  of  "diesel 
fuel;'*  by  revising  the  definitions  of 
"calibration  gas,"  "coal-fired" 
(introductory  text  only),  "gas-fired," 
"natural  gas,"  "pipeline  natural  gas," 
"span,"  "stationary  gas  turbine,"  and 
"zero  air  material;"  by  adding,  in 
alphabetical  order,  new  definitions  for 
"conditionally  valid  data,"  "EPA 
protocol  gas,"  "fuel  flowmeter  QA 
operating  quarter,"  "gas  manufacturer's 
intermediate  standard,"  "probationary 


calibration  error  test,"  "QA  operating 
quarter,"  "research  gas  mixture"  "stack 
operating  hour,"  "standard  reference 
material-equivalent  compressed  gas 
primary  reference  material  (SRM- 
equivalent  PRM),"  and  "very  low  sulfur 
fuel;"  by  revising  paragraphs  (1) 
introductory  text,  (l)(ii)  and  (2)  of  the 
definition  of  "oil-fired"  and  paragraph 
(2)  of  the  definition  of  "peaking  imit;" 
by  adding  a  paragraph  (3)  to  the 
definition  of  "peaking  unit;"  and  by 
removing  the  definition  of  "protocol  1 
gas"  and  to  read  as  follows: 

§72.2    Definitions. 

***** 

Calibration  gas  means: 

(ll  A  standard  reference  material; 

(2)  A  standard  reference  material- 
equivalent  compressed  gas  primary 
reference  material; 

(3)  A  NIST  traceable  reference 
material; 

(4)  NlST/EPA-approved  certified 
reference  materials; 

(5)  A  gas  manufacturer's  intermediate 
standard; 

(6)  An  EPA  protocol  gas; 

(7)  Zero  air  material;  or 

(8)  A  research  gas  mixture. 
***** 

Coal-fired  means  the  combustion  of 
fuel  consisting  of  coal  or  any  coal- 
derived  fuel  (except  a  coal-derived 
gaseous  fuel  that  meets  the  definition  of 
"very  low  sulfur  fuel"  in  this  section), 
alone  or  in  combination  with  any  other 
fuel,  where: 
***** 

Conditionally  valid  data  means  data 
bom  a  continuous  monitoring  system 
that  are  not  quality  assured,  but  which 
may  become  quality  assured  if  certain 
conditions  are  met.  Examples  of  data 
that  may  qualiiy  as  conditionally  valid 
are:  data  recorded  by  an  uncertified 
monitoring  system  prior  to  its  initial 
certification;  or  data  recorded  by  a 
certified  monitoring  system  following  a 
significant  change  to  the  system  that 
may  affect  its  ability  to  acciirately 
measure  and  record  emissions.  A 
monitoring  system  must  pass  a 
probationary  calibration  error  test,  in 
accordance  with  section  2.1.1  of 
appendix  B  to  part  75  of  this  chapter,  to 
initiate  the  conditionally  valid  data 
status.  In  order  for  conditionally  valid 
emission  data  to  become  quality 
assured,  one  or  more  quality  assurance 
tests  or  diagnostic  tests  must  be  passed 
within  a  specified  time  period  in 
accordance  with  §  75.20(b)(3). 
***** 

Diesel  fuel  means  a  low  sulfur  fuel  oil 
of  grades  1-D  or  2-D,  as  defined  by  the 
American  Society  for  Testing  and 
Materials  standard  ASTM  D975-91, 
"Standard  Specification  for  Diesel  Fuel 


Oils,"  grades  1-GT  or  2-GT,  as  defined 
by  ASTM  D2880-90a.  "Standard 
Specification  for  Gas  Turbine  Fuel 
Oils,"  or  grades  1  or  2,  as  defined  by 
ASTM  D396-90a,  "Standard 
Specification  for  Fuel  Oils" 
(incorporated  by  reference  in  §  72.13). 
***** 

EPA  protocol  gas  means  a  calibration 
gas  mixtiu-e  prepared  and  analyzed 
according  to  section  2  of  the  "EPA 
Traceabihty  Protocol  for  Assay  and 
Certification  of  Gaseous  Calibration 
Standards,"  September  1997,  EPA-600/ 
R-97/121  or  such  revised  procedure  as 
approved  by  the  Administrator. 
***** 

Fuel  flowmeter  QA  operating  quarter 
means  a  unit  operating  quarter  in  which 
the  unit  combusts  the  fuel  measured  by 
the  fuel  flowmeter  for  at  least  168  imit 
operating  hours  (as  defined  in  this 
section)  or  more. 
***** 

Gas-fired  means: 

(1)  For  all  purposes  imder  the  Acid 
Rain  Program,  except  for  part  75  of  this 
chapter,  the  combustion  of: 

(i)  Natural  gas  or  other  gaseous  fuel 
(including  coal-derived  gaseous  fuel), 
for  at  least  90.0  percent  of  the  unit's 
average  annual  heat  input  during  the 
previous  three  calendar  years  and  for  at 
least  85.0  percent  of  the  annual  heat 
input  in  each  of  those  calendar  years; 
and 

(ii)  Any  fuel,  except  coal  or  solid  or 
liquid  coal-derived  fiiel,  for  the 
remaining  heat  input,  if  any. 

(2)  For  purposes  of  part  75  of  this 
chapter,  the  combustion  of: 

(i)  Natural  gas  or  other  gaseous  fuel 
(including  coal-derived  gaseous  fuel)  for 
at  least  90.0  percent  of  the  imit's  average 
annual  heat  input  during  the  previous 
three  calendar  years  and  for  at  least  85.0 
percent  of  the  annual  heat  input  in  each 
of  those  calendar  years;  and 

(ii)  Fuel  oil,  for  the  remaining  heat 
input,  if  any. 

(3)  For  purposes  of  part  75  of  this 
chapter,  a  imit  may  initially  qualify  as 
gas-fired  if  the  designated  representative 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  the  requirements  of 
paragraph  (2)  of  this  definition  are  met, 
or  will  in  the  future  be  met,  through  one 
of  the  foUowing  submissions: 

(i)  For  a  imit  for  which  a  monitoring 
plan  has  not  been  submitted  under 
§  75.62  of  this  chapter,  the  designated 
representative  submits  either: 

(A)  Fuel  usage  data  for  the  unit  for  the. 
three  calendar  years  immediately 
preceding  the  date  of  initial  submission 
of  the  monitoring  plan  for  the  unit 
under  §  75.62;  or 
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(B)  If  a  unit  does  not  have  fuel  usage 
data  for  one  or  more  of  the  three 
calendar  years  inunediately  preceding 
the  date  of  initial  submission  of  the 
monitoring  plan  for  the  unit  luider 
§  75.62,  the  unit's  designated  fuel  usage; 
all  available  fuel  usage  data  (including 
the  percentage  of  the  unit's  heat  input 
derived  from  the  combustion  of  gaseous 
fuels),  beginning  with  the  date  on  which 
the  imit  commenced  commercial 
operation;  and  the  imit's  projected  fuel 
usa^e. 

(ii)  For  a  unit  for  which  a  monitoring 
plan  has  already  been  submitted  under 
§  75.62,  that  has  not  qualified  as  gas- 
fired  imder  paragraph  (3)(i)  of  this 
definition,  and  whose  fuel  usage 
changes,  the  designated  representative 
submits  either: 

(A)  Three  calendar  years  of  data 
following  the  change  in  the  imit's  fuel 
usage,  showing  that  no  less  than  90.0 
percent  of  the  unit's  average  annual  heat 
input  during  the  previous  three  calendar 
years,  and  no  less  than  85.0  percent  of 
the  unit's  annual  heat  input  during  any 
one  of  the  previous  three  calendar  years, 
is  from  the  combustion  of  gaseous  fuels 
and  the  remaining  heat  input  is  from  the 
combustion  of  fuel  oU;  or 

(B)  A  minimum  of  720  hours  of  imit 
operating  data  following  the  change  in 
the  unit's  fuel  usage,  showing  that  no 
less  than  90.0  percent  of  the  unit's  heat 
input  is  from  the  combustion  of  gaseous 
fuels  and  the  remaining  heat  input  is 
from  the  combustion  of  fuel  oil,  and  a 
statement  that  this  changed  pattern  of 
fuel  usage  is  considered  permanent  and 
is  projected  to  continue  for  the 
foreseeable  future. 

(iii)  If  a  imit  qualifies  as  gas-fired 
under  paragraph  (3)(i)  or  (ii)  of  this 
definition,  the  unit  is  classified  as  gas- 
fired  as  of  the  date  of  the  submission 
under  such  paragraph. 

(4)  For  purposes  of  part  75  of  this 
chapter,  a  unit  that  initially  qualifies  as 
gas-fired  under  paragraph  (3)(i)  or  (ii)  of 
this  definition  must  meet  the  criteria  in 
paragraph  (2)  of  this  definition  each 
year  in  order  to  continue  to  qualify  as 
gas-fired.  If  such  a  unit  combusts  only 
gaseous  fuel  and  fuel  oil  but  fails  to 
meet  such  criteria  for  a  given  year,  the 
unit  no  longer  qualifies  as  gas-fired 
starting  January  1  of  the  year  after  the 
first  year  for  which  the  criteria  are  not 
met.  If  such  a  unit  combusts  fuel  other 
than  gaseous  fuel  or  fuel  oil  and  fails  to 
meet  such  criteria  in  a  given  year,  the 
imit  no  longer  qualifies  as  gas-fired 
starting  the  day  after  the  first  day  for 
which  the  criteria  are  not  met.  If  a  unit 
failing  to  meet  the  criteria  in  paragraph 
(2)  of  this  definition  initially  qualified 
as  a  gas-fired  unit  under  paragraph  (3) 
of  this  definition,  the  unit  may  qualify 


as  a  gas-fired  unit  for  a  subsequent  year 
only  if  the  designated  representative 
submits  the  data  specified  in  paragraph 
{3)(ii)(A)  of  this  definition. 

***** 

Gas  manufacturer's  intermediate 
standard  (GMIS)  means  a  compressed 
gas  calibration  standard  that  has  been 
assayed  and  certified  by  direct 
comparison  to  a  standard  reference 
material  (SRM),  an  SRM-equivalent 
PRM,  a  NflST/EPA-approved  certified 
reference  material  (CRM),  or  a  NIST 
traceable  reference  material  (NTRM),  in 
accordance  with  section  2.1.2.1  of  the 
"EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Gaseous  Calibration 
Standards,"  September  1997,  EPA-600/ 
R-97/121. 
***** 

Natural  gas  means  a  naturally 
occurring  fluid  mixture  of  hydrocarbons 
(e.g.,  methane,  ethane,  or  propane) 
produced  in  geological  formations 
beneath  the  Earth's  surface  that 
maintains  a  gaseous  state  at  standard 
atmospheric  temperature  and  pressure 
under  ordinary  conditions.  Natural  gas 
contains  1.0  grain  or  less  of  hydrogen 
sulfide  per  100  standard  cubic  feet  and 
the  hydrogen  sulfide  constitutes  more 
than  50%  (by  weight)  of  the  total  sulfur 
in  the  gas  fuel.  Additionally,  natural  gas 
must  meet  either  be  composed  of  at  least 
70%  methane  by  volume  or  have  a  gross 
calorific  value  between  950  and  1100 
Btu  per  standard  cubic  foot.  Natural  gas 
does  not  include  the  following  gaseous 
fuels:  landfill  gas,  digester  gas,  refinery 
gas,  sour  gas,  blast  furnace  gas,  coal- 
derived  gas,  producer  gas,  coke  oven 
gas,  or  any  gaseous  fuel  produced  in  a 
process  which  might  result  in  highly 
variable  sulfur  content  or  heating  value. 
***** 

Oil-fired  means: 

(1)  For  all  purposes  under  the  Acid 
Rain  Program,  except  part  75  of  this 
chapter,  the  combustion  of: 

(i)*  *  * 

(ii)  Any  solid,  liquid  or  gaseous  fuel 
(including  coal-derived  gaseous  fuel), 
other  than  coal  or  any  other  coal- 
derived  solid  or  liquid  fuel,  for  the 
remaining  heat  input,  if  any. 

(2)  For  purposes  of  part  75  of  this 
chapter,  combustion  of  only  fuel  oil  and 
gaseous  fuels,  provided  that  the  unit 
involved  does  not  meet  the  definition  of 
gas-fired. 
***** 

Peaking  unit  means: 

***** 

(2)  For  purposes  of  part  75  of  this 
chapter,  a  unit  may  initially  qualify  as 
a  peaking  unit  if  the  designated 
representative  demonstrates  to  the 
satisfaction  of  the  Administrator  that  the 


requirements  of  paragraph  (1)  of  this 
definition  are  met,  or  will  in  the  future 
be  met,  through  one  of  the  following 
submissions: 

(i)  For  a  unit  for  which  a  monitoring 
plan  has  not  been  submitted  under 
§  75.62,  the  designated  representative 
submits  either: 

(A)  Capacity  factor  data  for  the  unit 
for  the  three  calendar  years  immediately 
preceding  the  date  of  initial  submission 
of  the  monitoring  plan  for  the  unit 
under  §  75.62;  or 

(B)  If  a  unit  does  not  have  capacity 
factor  data  for  one  or  more  of  the  three 
calendar  years  immediately  preceding 
the  date  of  initial  submission  of  the 
monitoring  plan  for  the  unit  under 

§  75.62,  all  available  capacity  factor 
data,  beginning  with  the  date  on  which 
the  unit  commenced  conunercial 
operation;  and  projected  capacity  factor 
data. 

(ii)  For  a  unit  for  which  a  monitoring 
plan  has  already  been  submitted  under 
§  75.62,  that  has  not  qualified  as  a 
peaking  unit  under  paragraph  (2)(i)  of 
this  definition,  and  where  capacity 
factor  changes,  the  designated 
representative  submits  either: 

(A)  Three  calendar  years  of  data 
following  the  change  in  the  unit's 
capacity  factor  showing  an  average 
capacity  factor  of  no  more  than  10.0 
percent  during  the  three  previous 
calendar  years  and  a  capacity  factor  of 
no  more  than  20.0  percent  in  each  of 
those  calendar  years;  or 

(B)  One  calendar  year  of  data 
following  the  change  in  the  unit's 
capacity  factor  showing  a  capacity  factor 
of  no  more  than  10.0  percent  and  a 
statement  that  this  changed  pattern  of 
operation  resulting  in  a  capacity  factor 
less  than  10.0  percent  is  considered 
permanent  and  is  projected  to  continue 
for  the  foreseeable  future. 

(3)  For  purposes  of  part  75  of  this 
chapter,  a  unit  that  initially  qualifies  as 
a  peaking  unit  must  meet  the  criteria  in 
paragraph  (1)  of  this  definition  each 
year  in  order  to  continue  to  qualify  as 
a  peaking  unit.  If  such  a  unit  fails  to 
meet  such  criteria  for  a  given  year,  the 
unit  no  longer  qualifies  as  a  peaking 
unit  starting  January  1  of  the  year  after 
the  year  for  which  die  criteria  are  not 
met.  If  a  unit  failing  to  meet  the  criteria 
in  paragraph  (1)  of  this  definition 
initially  qualified  as  a  peaking  unit 
under  paragraph  (2)  of  this  definition, 
the  unit  may  qualify  as  a  peaking  unit 
for  a  subsequent  year  only  if  the 
designated  representative  submits  the 
data  specified  in  paragraph  (2)(ii)(A)  of 
this  definition. 
***** 

Pipeline  natural  gas  means  natural 
gas,  as  defined  in  this  section,  that  is 
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provided  by  a  supplier  through  a 
pipeline  and  that  contains  0.3  grains  or 
less  of  hydrogen  sulfide  per  100 
standard  cubic  feet  and  the  hydrogen 
sulfide  in  content  of  the  gas  constitutes 
at  least  50%  (by  weight)  of  the  total 
sulfur  in  the  fuel; 
***** 

Probationary  calibration  error  test 
means  an  on-line  calibration  error  test 
performed  in  accordance  with  section 
2.1.1  of  appendix  B  to  part  75  of  this 
chapter  that  is  used  to  initiate  a 
conditionally  valid  data  period. 
***** 

QA  operating  quarter  means  a 
calendar  quarter  in  which  there  are  at 
least  168  unit  operating  hovas  (as 
defined  in  this  section)  or,  for  a 
common  stack  or  bypass  stack,  a 
calendar  quarter  in  which  there  are  at 
least  168  stack  operating  hours  (as 
defined  in  this  section). 
***** 

Research  gas  mixture  (RGM)  means  a 
calibration  gas  mixture  developed  by 
agreement  of  a  requestor  and  NIST  that 
NIST  analyzes  and  certifies  as  "NIST 
traceable."  RGMs  may  have 
concentrations  different  from  those  of 
standard  reference  materials. 
***** 

Span  means  the  highest  pollutant  or 
diluent  concentration  or  flow  rate  that  a 
monitor  component  is  required  to  be 
capable  of  measuring  under  part  75  of 
this  chapter. 
***** 

Stack  operating  hour  means  any  hour 
(or  fraction  of  an  hoiu)  dining  which 
flue  gases  flow  through  a  common  stack 
or  bjrpass  stack. 

***** 

Standard  reference  material- 
equivalent  compressed  gas  primary 
reference  material  (SRM-equivalent 
PRM)  means  those  gas  mixtures  listed  in 
a  declaration  of  equivalence  in 
accordance  with  section  2.1.2  of  the 
"EPA  Traceability  Protocol  for  Assay 
and  Certification  of  Caseous  Calibration 
Standards,"  September  1997,  EPA-600/ 
R-97/121. 
***** 

Stationary  gas  turbine  means  a 
tiuhine  that  is  not  self-propelled  and 
that  combusts  natural  gas,  other  gaseous 
fuel  with  a  total  sulfur  content  no 
greater  than  the  total  sulfur  content  of 
natural  gas,  or  fuel  oil  in  order  to  heat 
inlet  combustion  air  and  thereby  turn  a 
turbine  in  addition  to  or  instead  of 
producing  steam  or  heating  water. 
***** 

Very  low  sulfur  fuel  means  either: 


(1)  A  fuel  with  a  total  sulfur  content 
no  greater  than  0.05  percent  sulfur  by 
weight; 

(2)  Natvual  gas  or  pipeline  natural  gas, 
as  defined  in  this  section;  or 

(3)  Any  gaseous  fuel  with  a  total 
sulfur  content  no  greater  than  20  grains 
of  sulfur  per  100  standard  cubic  feet. 
***** 

Zero  air  material  means  either: 

(1)  A  calibration  gas  certified  by  the 
gas  vendor  not  to  contain  concentrations 
of  SO2,  NOx,  or  total  hydrocarbons 
above  0.1  parts  per  million  (ppm),  a 
concentration  of  CO  above  1  ppm,  or  a 
concentration  of  CO2  above  400  ppm; 

(2)  Ambient  air  conditioned  and 
purified  by  a  CEMS  for  which  the  CEMS 
manufacturer  or  vendor  certifies  that  the 
particular  CEMS  model  produces 
conditioned  gas  that  does  not  contain 
concentrations  of  SO2,  NOx,  or  total 
hydrocarbons  above  0.1  ppm,  a 
concentration  of  CO  above  1  ppm,  or  a 
concentration  of  CO2  above  400  ppm; 

(3)  For  dilution-type  CEMS, 
conditioned  and  purified  ambient  air 
provided  by  a  conditioning  system 
concurrently  supplying  dilution  air  to 
the  CEMS;  or 

(4)  A  multicomponent  mixture 
certified  by  the  supplier  of  the  mixture 
that  the  concentration  of  the  component 
being  zeroed  is  less  than  or  equal  to  the 
applicable  concentration  specified  in 
paragraph  (1)  of  this  definition,  and  that 
the  mixture's  other  components  do  not 
interfere  with  the  CEM  readings. 

3.  Section  72.3  is  amended  by  adding, 
in  alphabetical  order,  new  acronyms  for 
CEMS,  kacfin,  kscfh,  NIST  and  RATA  to 
read  as  follows: 

§  72.3    Measurements,  abbreviations,  and 
acronyms. 

*        *        *        *        * 

CEMS — continuous  emission 
monitoring  system. 

***** 

kacfin — thousands  of  cubic  feet  per 
minute  at  actual  conditions. 

kscfh — thousands  of  cubic  feet  per 
hour  at  standard  conditions. 

***** 

NIST — National  Institute  of  Standards 
and  Technology. 

***** 

RATA — ^relative  accuracy  test  audit. 


§72.6    [AmendecQ 

4.  Section  72.6  is  amended  by 
removing  from  paragraph  (b)(1)  the 
word  "operation"  and  adding,  in  its 
place,  the  words  "commercial 
operation." 

5.  Section  72.90  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 


§  72.90    Annual  compliance  certification 
report 

*****  • 

(c)  *  *  * 

(3)  Whether  all  the  emissions  &t)m  the 
unit,  or  a  group  of  units  (including  the 
unit)  using  a  common  stack,  were 
monitored  or  accounted  for  through  the 
missing  data  procedures  and  reported  in 
the  quarterly  monitoring  reports, 
including  whether  conditionally  valid 
data,  as  defined  in  §  72.2,  were  reported 
in  the  quarterly  report.  If  conditionally 
valid  data  were  reported,  the  owner  or 
operator  shall  indicate  whether  the 
status  of  all  conditionally  valid  data  has 
been  resolved  and  all  necessary 
quarterly  report  resubmissions  have 
been  made. 


PART  75— CONTINUOUS  EMISSION 
MONITORING 

6.  The  authority  citation  for  part  75  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7601,  7651k,  and 
7651k  note. 

Subpart  A — General 

7.  Section  75.4  is  amended  by  revising 
the  last  sentence  of  paragraph  (a) 
introductory  text,  revising  the  first 
sentence  of  paragraph  (d)  introductory 
text,  revising  paragraph  (d)(1),  adding  a 
new  sentence  to  the  beginning  of 
paragraph  (g)  introductory  text,  and 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§75.4    Compliance  dates. 

(a)  *  *  *  In  accordance  with  §  75.20, 
the  owner  or  operator  of  each  existing 
affected  unit  shall  ensure  that  all 
monitoring  systems  required  by  this  part 
for  monitoring  SO2,  NOx,  CO2,  opacity, 
moisture  and  volumetric  flow  are 
installed  and  that  all  certification  tests 
are  completed  no  later  than  the 
following  dates  (except  as  provided  in 
paragraphs  (d)  through  (i)  of  this 
section): 
*        *        *        *        * 

(d)  In  accordance  with  §  75.20,  the 
owner  or  operator  of  an  existing  unit 
that  is  shutdown  and  is  not  yet 
operating  by  the  applicable  dates  listed 
in  paragraph  (a)  of  diis  section,  or  an 
existing  unit  which  has  been  placed  in 
long-term  cold  storage  after  having 
previously  reported  emissions  data  in 
accordance  with  this  part,  shall  ensure 
that  all  monitoring  systems  required 
under  this  part  for  monitoring  of  SO2, 
NOx,  CO2,  opacity,  and  volumetric  flow 
are  installed  and  all  certification  tests 
are  completed  no  later  than  the  earlier 
of  45  unit  operating  days  or  180 
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calendar  days  after  the  date  that  the  unit 
recommences  commercial  operation  of 
the  affected  unit,  notice  of  which  date 
shall  be  provided  under  subpart  G  of 
this  part.  *  *  * 

(1)  The  maximum  potential 
concentration  of  SO2,  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  section  2.1.2.1  of  appendix  A  to  this 
part,  the  maximiun  potential  flow  rate, 
as  defined  in  section  2.1.4.1  of  appendix 
A  to  this  part,  or  the  maximum  potential 
CO2  concentration,  as  defined  in  section 
2.1.3.1  of  appendix  A  to  this  part; 
*        *        *        *        * 

(g)  The  provisions  of  this  paragraph 
shall  apply  imless  an  owner  or  operator 
is  exempt  from  certifying  a  fuel 
flowmeter  for  use  during  combustion  of 
emergency  fuel  under  section  2.1.4.3  of 
appendix  D  to  this  part,  in  which 
circvunstance  the  provisions  of  section 
2.1.4.3  of  appendix  D  shall  apply. 


(i)  In  accordance  with  §  75.20,  the 
owner  or  operator  of  each  affected  unit 
at  which  SO2  concentration  is  measured 
on  a  dry  basis  or  at  which  moisture 
corrections  are  required  to  accoimt  for 
CO2  emissions,  NOx  emission  rate  in  lb/ 
mmBtu,  heat  input,  or  NOx  mass 
emissions  for  units  in  a  NOx  mass 
reduction  program,  shall  ensure  that  the 
continuous  moisture  monitoring  system 
required  by  this  part  is  installed  and 
that  all  applicable  initial  certification 
tests  required  imder  §  75.20(c)(5),  {c)(6), 
or  (c)(7)  for  the  continuous  moisture 
monitoring  system  are  completed  no 
later  than  the  following  dates: 

(1)  April  1,  2000,  for  a  unit  that  is 
existing  and  has  commenced 
conunercial  operation  by  January  2, 
2000;  or 

(2)  For  a  new  affected  unit  which  has 
not  commenced  commercial  operation 
by  January  2,  2000,  no  later  than  90  days 
after  the  date  the  unit  commences 
commercial  operation;  or 

(3)  For  an  existing  imit  that  is 
shutdown  and  is  not  yet  operating  by 
April  1,  2000,  no  later  than  the  earlier 
of  45  unit  operating  days  or  180 
calendar  days  after  the  date  that  the  unit 
recommences  commercial  operation. 

8.  Section  75.5  is  amended  by  revising 
paragraphs  (b),  (d),  and  (f)(2)  to  read  as 
follows: 

§75.5    Prohibltiorw. 

*        *        *        *        • 

(b)  No  owner  or  operator  of  an 
affected  unit  shall  operate  the  unit 
without  complying  with  the 
requirements  of  §§  75.2  through  75.75 
and  appendices  A  through  G  to  this 
part. 


(d)  No  owner  or  operator  of  an 
affected  unit  shall  operate  the  unit  so  as 
to  discharge,  or  allow  to  be  discharged, 
emissions  of  SO2,  NOx  or  CO2  to  the 
atmosphere  without  accounting  for  all 
such  emissions  in  accordance  with  the 
provisions  of  §§  75.10  through  75.19. 
***** 

(f)*  *   * 

(2)  The  owner  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system  or 
an  excepted  methodology  approved  by 
the  Administrator  for  use  at  that  imit 
that  provides  emissions  data  for  the 
same  pollutant  or  parameter  as  the 
retired  or  discontinued  monitoring 
system;  or 
*        *        *'       •        * 

9.  Section  75.6  is  amended  by  revising 
paragraphs  (a)(l3).  (a)(31).  (a)(38). 
(a)(39).  (b).  (c),  (e)(1)  and  (e)(2);  by 
redesignating  paragraph  (a)(40)  as 
paragraph  (a)(41);  and  by  adding  new 
paragraphs  (a)(40)  and  (f)(3)  to  read  as 
follows: 

{75.6    Incorporation  by  rstarance. 

»        *        *        *        * 

(a)*  *  * 

(13)  ASTM  Dl  826-88,  Standard  Test 
Method  for  Calorific  (Heating)  Value  of 
Gases  in  Natural  Gas  Range  by 
Continuous  Recording  Calorimeter,  for 
appendices  D  and  F  to  this  part. 
***** 

(31)  ASTM  D3588-91,  Standard 
Practice  for  Calculating  Heat  Value, 
Compressibility  Factor,  and  Relative 
Density  (Specific  Gravity)  of  Gaseous 
Fuels,  for  appendices  D  and  F  to  this 
part. 
***** 

(38)  ASTM  D4891-89.  Standard  Test 
Method  for  Heating  Value  of  Gases  in 
Natural  Gas  Range  by  Stoichiometric 
Combustion,  for  appendices  D  and  F  to 
this  part. 

(39)  ASTM  D5291-92.  Standard  Test 
Methods  for  Instrumental  Determination 
of  Carbon,  Hydrogen,  and  Nitrogen  in 
Petrolemn  Products  and  Lubricants,  for 
appendices  F  and  G  to  this  part. 

(40)  ASTM  D5373-93,  "Standard 
Methods  for  Instrumental  Determination 
of  Carbon,  Hydrogen,  and  Nitrogen  in 
Laboratory  Samples  of  Coal  and  Coke," 
for  appendix  G  to  this  part. 

(41)  *  •  * 

(b)  The  following  materials  are 
available  for  purchase  firom  the 
American  Society  of  Mechanical 
Engineers  (ASME),  22  Law  Drive,  Box 
2350,  Fairfield,  NJ  07007-2350. 

(1)  ASME  MFC-3M-1989  with 
September  1990  Errata,  Measurement  of 
Fluid  Flow  in  Pipes  Using  Orifice, 
Nozzle,  and  Venturi,  for  appendix  D  of 
this  part. 


(2)  ASME  MFC-4M-1986  (Reaffirmed 
1990),  Measurement  of  Gas  Flow  by 
Tiubine  Meters,  for  appendix  D  of  this 
part. 

(3)  ASME-MFC-5M-1985, 
Measurement  of  Liquid  Flow  in  Closed 
Conduits  Using  Transit-Time  Ultrasonic 
Flowmeters,  for  appendix  D  of  this  part. 

(4)  ASME  MFC-6M-1987  with  June 
1987  Errata,  Measurement  of  Fluid  Flow 
in  Pipes  Using  Vortex  Flow  Meters,  for 
appendix  D  of  this  part. 

(5)  ASME  MFC-7M-1987  (Reaffirmed 
1992),  Measurement  of  Gas  Flow  by 
Means  of  Critical  Flow  Venturi  Nozzles, 
for  appendix  D  of  this  part. 

(6)  ASME  MFC-9M-1988  with 
December  1989  Errata,  Measurement  of 
Liquid  Flow  in  Closed  Conduits  by 
Weighing  Method,  for  appendix  D  of 
this  pari. 

(c)  The  following  materials  are 
available  for  purchase  fi-om  the 
American  National  Standards  Institute 
(ANSI),  11  W.  42nd  Street,  New  York 
NY  10036:  ISO  8316: 1987(E) 
Measurement  of  Liquid  Flow  in  Closed 
Conduits-Method  by  Collection  of  the 
Liquid  in  a  Volumetric  Tank,  for 
appendices  D  and  E  of  this  part. 
***** 

(e)*  *  * 

(1)  American  Gas  Association  Report 
No.  3:  Orifice  Metering  of  Natural  Gas 
and  Other  Related  Hydrocarbon  Fluids, 
Part  1 :  General  Equations  and 
Uncertainty  Guidelines  (October  1990 
Edition),  Part  2:  Specification  and 
Installation  Requirements  (February 
1991  Edition)  and  Part  3:  Natiual  Gas 
Applications  (August  1992  Edition),  for 
appendices  D  and  E  of  this  part. 

(2)  American  Gas  Association 
Transmission  Measurement  Committee 
Report  No.  7:  Measurement  of  Gas  by 
Turbine  Meters  (Second  Revision,  April, 
1996),  for  appendix  D  to  this  part. 

(f)*  *  * 

(3)  American  Petroleum  Institute 
(API)  Section  2,  "Conventional  Pipe 
Provers,"  Section  3,  "Small  Volume 
Provers,"  and  Section  5,  "Master-Meter 
Provers,"  from  Chapter  4  of  the  Manual 
of  Petroleum  Measurement  Standards, 
October  1988  (Reaffirmed  1993),  for 
appendix  D  to  this  part. 

10.  Section  75.7  is  removed  and 
reserved. 

}75.7    [Removed  and  Reserved] 

11.  Section  75.8  is  removed  and 
reserved. 

{75.8    [Removed  and  Reserved] 
Subpart  B  — Monitoring  Provisions 

12.  Section  75.10  is  amended  by 
revising  paragraphs  (d)(3)  and  (f)  to  read 
as  follows: 
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§  75.1 0    GcTMral  oparaUng  requirenwnts. 

***** 

(d)*  *  * 

(3)  Failure  of  an  SCb.  CO2.  or  Cb 
pollutant  concentration  monitor,  flow 
monitor,  or  NOx  continuous  emission 
monitoring  system  to  acquire  the 
minimum  niunber  of  data  points  for 
calculation  of  an  hourly  average  in 
paragraph  (d)(1)  of  this  section  shall 
result  in  the  failure  to  obtain  a  valid 
hour  of  data  and  the  loss  of  such 
component  data  for  the  entire  hour.  An 
hourly  average  NOx  or  SO2  emission 
rate  in  Ib/mmBtu  is  valid  only  if  the 
minimum  nimiber  of  data  points  is 
acquil^d  by  both  the  pollutant 
concentration  monitor  (NOx  or  SO2)  and 
the  diluent  monitor  (O2  or  CO2).  For  a 
moisture  monitoring  system  consisting 
of  one  or  more  oxygen  analyzers  capable 
of  measuring  O2  on  a  wet-basis  and  a 
dry-basis,  an  hourly  average  percent 
moisture  value  is  valid  only  if  the 
minimiun  number  of  data  points  is 
acquired  for  both  the  wet-and  dry-basis 
measurements.  Except  for  SO2  emission 
rate  data  in  Ib/mmfitu,  if  a  valid  hour  of 
data  is  not  obtained,  the  owner  or 
operator  shall  estimate  and  record 
emissions,  moisture,  or  flow  data  for  the 
missing  hoiu-  by  means  of  the  automated 
data  acquisition  and  handling  system,  in 
accordance  with  the  applicable 
procedure  for  missing  data  substitution 
in  subpart  D  of  this  part. 
»     ,  *        *        *        * 

(f)  Minimum  measurement  capability 
requirement.  The  owner  or  operator 
shall  ensure  that  each  continuous 
emission  monitoring  system  and 
component  thereof  is  capable  of 
accurately  measuring,  recording,  and 
reporting  data,  and  shall  not  incur  an 
exceedance  of  the  full  scale  range, 
except  as  provided  in  sections  2.1.1.5, 
2.1.2.5,  and  2,1.4.3  of  appendix  A  to  this 
part. 
***** 

13.  Section  75.11  is  amended  by 
revising  paragraphs  (a),  (b),  (d)(1),  (d)(2), 
(e)  introductory  text,  (e)(1),  (eM2),  (e)(3) 
introductory  text,  (e)(3)(ii),  (e){3)(iv), 
and  by  removing  paragraph  (e)(4)  to 
read  as  follows: 

§  75.1 1    Specific  provisions  for  monitoring 
SO2  emissions  (SO2  and  flow  monitors). 

(a)  Coal-fired  units.  The  owner  or 
operator  shall  meet  the  general 
operating  requirements  in  §  75.10  for  an 
SO2  continuous  emission  monitoring 
system  and  a  flow  monitoring  system  for 
each  affected  coal-fired  unit  while  the 
unit  is  combusting  coal  and/or  any  other 
fuel,  except  as  provided  in  paragraph  (e) 
of  this  section,  in  §  75.16,  and  in  subpart 
E  of  this  part.  During  hours  in  which 


only  gaseous  ftiel  is  combusted  in  the 
unit,  the  owner  or  operator  shall  comply 
with  the  applicable  provisions  of 
paragraph  (e)(1),  (e)(2),  or  (e)(3)  of  this 
section. 

(b)  Moisture  correction.  Where  SO2 
concentration  is  measured  on  a  dry 
basis,  the  owner  or  operator  shall  either: 

(1)  Report  the  appropriate  fuel- 
specific  default  moistiire  value  for  each 
unit  operating  houi,  selected  from 
among  the  following:  3.0%,  for 
anthracite  coal;  6.0%  for  bituminous 
coal;  8.0%  for  sub-bituminous  coal; 
11.0%  for  lignite  coal;  13.0%  for  wood; 
or 

(2)  Install,  operate,  maintain,  and 
quality  assure  a  continuous  moisture 
monitoring  system  for  measiuing  and 
recording  the  moisture  content  of  the 
flue  gases,  in  order  to  correct  the 
measiued  hourly  volumetric  flow  rates 
for  moistxue  when  calculating  SO2  mass 
emissions  (in  Ib/hr)  using  the 
procedures  in  appendix  F  to  this  part. 
The  following  continuous  moistiure 
monitoring  systems  are  acceptable:  a 
continuous  moistiue  sensor;  an  oxygen 
analyzer  (or  analyzers)  capable  of 
measuring  O2  both  on  a  wet  basis  and 
on  a  dry  basis;  or  a  stack  temperature 
sensor  and  a  moisture  look-up  table,  i.e., 
a  psychometric  chart  (for  saturated  gas 
streams  following  wet  scrubbers  or  other 
demonstrably  saturated  gas  streams, 
only).  The  moistiu^  monitoring  system 
shall  include  as  a  component  ^e 
automated  data  acquisition  and 
handling  system  (DAHS)  for  recording 
and  reporting  both  the  raw  data  (e.g., 
hourly  average  wet-and  dry-basis  O2 
values)  and  the  hourly  average  values  of 
the  stack  gas  moistiu^  content  derived 
from  those  data.  When  a  moisture  look- 
up table  is  used,  the  moisture 
monitoring  system  shall  be  represented 
as  a  single  component,  the  certified 
DAHS,  in  the  monitoring  plan  for  the 
imit  or  common  stack. 
***** 

(d)*  *  * 

(1)  By  meeting  the  general  operating 
requirements  in  §  75.10  for  an  SO2 
continuous  emission  monitoring  system 
and  flow  monitoring^stem.  If  this 
option  is  selected,  theowner  or  operator 
shall  comply  with  the  applicable 
provisions  in  paragraph  (e)(1),  (e)(2),  or 
{e)(3)  of  this  section  diu-ing  hours  in 
which  the  unit  combusts  only  gaseous 
fuel; 

(2)  By  providing  other  information 
satisfactory  to  the  Administrator  using 
the  applicable  procedures  specified  in 
appendix  D  to  this  part  for  estimating 
hoiuly  SO2  mass  emissions;  or 


(e)  Units  with  SO2  continuous 
emission  monitoring  systems  during  the 
combustion  of  gaseous  fuel.  The  owner 
or  operator  of  an  affected  unit  with  an 
SO2  continuous  emission  monitoring 
system  shall,  dimng  any  hour  in  which 
the  unit  combusts  only  gaseous  fuel, 
determine  SO2  emissions  in  accordance 
with  paragraph  (e)(1),  (e)(2)  or  (e)(3)  of 
this  section,  as  applicable. 

(1)  If  the  gaseous  fuel  meets  the 
definition  of  "pipeline  natural  gas"  or 
"natxural  gas"  in  §  72.2  of  this  chapter, 
the  owner  or  operator  may,  in  lieu  of 
operating  and  recording  data  from  the 
SO2  monitoring  system,  determine  SO2 
emissions  by  using  Equation  F-23  in 
appendix  F  to  this  part.  Substitute  into 
Equation  F-23  the  hourly  heat  input, 
calculated  using  a  certified  flow 
monitoring  system  and  a  certified 
diluent  monitor,  in  conjunction  with  the 
appropriate  default  SO2  emission  rate 
firom  section  2.3.1.1  or  2.3.2.1.1  of 
appendix  D  to  this  part,  and  Equation 
D-5  in  appendix  D  to  this  part.  When 
this  option  is  chosen,  the  owner  or 
operator  shall  perform  the  necessary 
data  acquisition  and  handling  system 
tests  under  §  75.20(c),  and  shall  meet  all 
quality  control  and  quality  assurance 
requirements  in  appendix  B  to  this  part 
for  the  flow  monitor  and  the  diluent 
monitor. 

(2)  The  owner  or  operator  may,  in  lieu 
of  operating  and  recording  data  from  the 
SO2  monitoring  system,  determine  SO2 
emissions  by  certifying  an  excepted 
monitoring  system  in  accordance  with 

§  75.20  and  appendix  D  to  this  part, 
following  the  applicable  fuel  sampling 
and  analysis  procediu-es  in  section  2.3 
of  appendix  D  to  this  part,  meeting  the 
recordkeeping  requirements  of  §  75.55 
or  §  75.58,  as  applicable,  and  meeting  all 
quality  control  and  quality  assurance 
requirements  for  fuel  flowmeters  in 
appendix  D  to  this  part.  If  this 
compliance  option  is  selected,  the 
hourly  unit  heat  input  reported  under 
§  75.54(b)(5)  or  §  75.57(b)(5),  as 
applicable,  shall  be  determined  using  a 
certified  flow  monitoring  system  and  a 
certified  diluent  monitor,  in  accordance 
with  the  procedures  in  section  5.2  of 
appendix  F  to  this  part.  The  flow 
monitor  and  diluent  monitor  shall  meet 
all  of  the  appUcable  quality  control  and 
quality  assurance  requirements  of 
appendix  B  to  this  part. 

(3)  The  owner  or  operator  may 
determine  SO2  mass  emissions  by  using 
a  certified  SO2  continuous  monitoring 
system,  in  conjimction  with  a  certified 
flow  rate  monitoring  system.  However, 
if  the  unit  bums  any  gaseous  fuel  that 
is  very  low  sulfur  fuel  (as  defined  in 

§  72.2  of  this  chapter),  then  on  and  after 
April  1,  2000,  the  SO2  monitoring 
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system  shall  be  subject  to  the  following 
quality  assurance  provisions  when  the 
very  low  sulfur  fuel  is  combusted.  Prior 
to  April  1 ,  2000,  the  owner  or  operator 
may  comply  with  these  provisions. 
***** 

(ii)  EPA  recommends  that  the 
calibration  response  of  the  SO2 
monitoring  system  be  adjusted,  either 
automatically  or  manually,  in 
accordance  with  the  procedures  for 
routine  calibration  adjustments  in 
section  2.1.3  of  appendix  B  to  this  part, 
whenever  the  zero-level  calibration 
response  dining  a  required  daily 
calibration  error  test  exceeds  the 
applicable  performance  specification  of 
the  instrument  in  section  3.1  of 
appendix  A  to.  this  part  (i.e.,  ±2.5 
percent  of  the  span  value  or  ±5  ppm, 
whichever  is  less  restrictive). 
***** 

(iv)  In  accordance  with  the 
requirements  of  section  2.1.1.2  of 
appendix  A  to  this  part,  for  imits  that 
sometimes  bmn  gaseous  fuel  that  is  very 
low  sulfur  fuel  (as  defined  in  §  72.2  of 
this  chapter)  and  at  other  times  bum 
higher  sulfur  fuel(s)  such  as  coal  or  oil, 
a  second  low-seal^  SO2.  measurement 
range  is  not  required  when  the  very  low 
sulfur  gaseous  fuel  is  combusted.  For 
imits  that  bum  only  gaseous  fuel  that  is 
very  low  sulfur  fuel  and  bum  no  other 
type(s)  of  fuel(s),  the  owner  or  operator 
shall  set  the  span  of  the  SO2  monitoring 
system  to  a  vdue  no  greater  than  200 
ppm. 
***** 

14.  Section  75.12  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a);  by  redesignating  existing  paragraphs 
(b),  (c),  (d)  and  (e)  as  paragraphs  (c),  (d), 
(e)  and  (f),  respectively;  by  adding  new 
paragraph  (b);  and  by  revising  the  newly 
designated  paragraph  (c)  to  read  as 
follows: 

§  75.12    Specific  provisions  for  monitoring 
NOx  emission  rate  (NOx  and  diluent  gas 
monitors). 

(a)  Coal-fired  units,  gas-fired 
nonpeaking  units  or  oil-fired 
nonpeaking  units.  The  owner  or 
operator  shall  meet  the  general 
operating  requirements  in  §  75.10  of  this 
part  for  a  NOx  continuous  emission 
monitoring  system  for  each  affected 
coal-fired  unit,  gas-fired  nonpeaking 
unit,  or  oil-fired  nonpeaking  unit, 
except  as  provided  in  paragraph  (d)  of 
this  section,  §  75.17,  and  subpart  E  of 
this  part.  *  *  * 

(b)  Moisture  correction.  If  a  correction 
for  the  stack  gas  moisture  content  is 
needed  to  properly  calcidate  the  NOx 
emission  rate  in  Ib/mmBtu,  e.g.,  if  the 
NOx  pollutant  concentration  monitor 


measines  on  a  different  moisture  basis 
from  the  diluent  monitor,  the  owner  or 
operator  shall  either  report  a  fuel- 
specific  default  moisture  value  for  each 
imit  operating  hour,  as  provided  in 
§  75.11(b)(1),  or  shall  install,  operate, 
maintain,  and  quality  assine  a 
continuous  moistine  monitoring  system, 
as  defined  in  §  75.11(b)(2). 
Notwithstanding  this  requirement,  if 
Equation  19-3, 19-4  or  19-«  in  Method 
19  in  appendix  A  to  part  60  of  this 
chapter  is  used  to  measure  NOx 
emission  rate,  the  following  fuel- 
specific  default  moistine  percentages 
shall  be  used  in  lieu  of  the  default 
values  specified  in  §75. 11(b)(1):  5.0%, 
for  anthracite  coal;  8.0%  for  bituminous 
coal;  12.0%  for  sub-bituminous  coal; 
13.0%  for  lignite  coal;  and  15.0%  for 
wood. 

(c)  Determination  ofNO\  emission 
rate.  The  owner  or  operator  shall 
calciUate  hourly,  quarterly,  and  annual 
NOx  emission  rates  (in  Ib/mmBtu)  by 
combining  the  NOx  concentration  (in 
ppm),  diluent  concentration  (in  percent 
O2  or  CO2),  and  percent  moisture  (if 
applicable)  measurements  according  to 
the  procedines  in  appendix  F  to  this 
part. 
***** 

15.  Section  75.13  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  75.1 3    Specific  provisions  for  monitoring 
CO2  emissions.  •• 

(a)  CO2  continuous  emission 
monitoring  system.  If  the  owner  or 
operator  chooses  to  use  the  continuous 
emission  monitoring  method,  then  the 
owner  or  operator  shall  meet  the  general 
operating  requirements  in  §  75.10  for  a 
CO2  continuous  emission  monitoring 
system  and  flow  monitoring  system  for 
each  affected  unit.  The  owner  or 
operator  shall  comply  with  the 
applicable  provisions  specified  in 
§§  75.11(a)  through  (e)  or  §  75.16.  except 
that  the  phrase  "CO2  continuous 
emission  monitoring  system"  shall 
apply  rather  than  "SO2  continuous 
emission  monitoring  system,"  the 
phrase  "CO2  concentration"  shall  apply 
rather  than  "SO2  concentration,"  the 
term  "maximum  potential  concentration 
of  CO2"  shall  apply  rather  than 
"maximum  potential  concentration  of 
SO2,"  and  the  phrase  "CO2  mass 
emissions"  shall  apply  rather  than  "SO2 
mass  emissions." 
***** 

(c)  Determination  ofC02  mass 
emissions  using  an  O2  monitor 
according  to  appendix  F  to  this  part.  If 
the  owner  or  operator  chooses  to  use  the 
appendix  F  method,  then  the  owner  or 
operator  may  determine  hourly  CO2 


concentration  and  mass  emissions  with 
a  flow  monitoring  system;  a  continuous 
O2  concentration  monitor;  fuel  F  and  Fc 
factors;  and,  where  O2  concentration  is 
measured  on  a  dry  basis,  a  continuous 
moisture  monitoring  system,  as 
specified  in  §  75.11(b)(2),  or  a  fuel- 
specific  default  moisture  percentage  (if 
applicable),  as  defined  in  §  75.11(b)(1), 
and  by  using  the  methods  and 
procedures  specified  in  appendix  F  to 
this  part.  For  imits  using  a  common 
stack,  multiple  stack,  or  bypass  stack, 
the  owner  or  operator  may  use  the 
provisions  of  §  75.16,  except  that  the 
phrase  "CO2  continuous  emission 
monitoring  system"  shall  apply  rather 
than  "SO2  continuous  emission 
monitoring  system,"  the  term 
"maximum  potential  concentration  of 
CO2"  shall  apply  rather  than  "maximum 
potential  concentration  of  SO2,"  and  the 
phrase  "CO2  mass  emissions"  shall 
apply  rather  than  "SO2  mass 
emissions." 
***** 

16.  Section  75.16  is  amended  by: 

a.  Revising  paragraphs  (b)(2)(ii)(B), 
(b)(2)(ii)(D),  (d)(2),  and  (e)(1); 

b.  Removing  paragraphs  (e)(2)  and 
(e)(3); 

c.  Redesignating  existing  paragraphs 
(e)(4)  and  (e)(5)  as  paragraphs  (e)(2)  and 
(e)(3),  respectively; 

d.  Addmg  a  new  sentence  to  the  end 
of  the  newly  designated  paragraph 
(e)(3);  and 

e.  Adding  a  new  paragraph  (e)(4),  to 
read  as  follows: 

§  75. 1 6    Special  provisions  for  monitoring 
emissions  from  common,  bypass,  and 
multiple  stactcs  for  SO:  emissions  and  heat 
input  determinations. 

***** 

(b)  *  *  * 

(2)*  *   * 

(ii)  *  *  * 

(B)  Install,  certify,  operate,  and 
maintain  an  SO2  continuous  emission 
monitoring  system  and  flow  monitoring 
system  in  the  duct  fi-om  each 
nonaffected  unit;  determine  SO2  mass 
emissions  from  the  affected  units  as  the 
difference  between  SO2  mass  emissions 
measured  in  the  common  stack  and  SO2 
mass  emissions  measured  in  the  ducts 
of  the  nonaffected  units,  not  to  be 
reported  as  an  hourly  average  value  less 
than  zero;  combine  emissions  for  the 
Phase  I  and  Phase  II  affected  units  for 
recordkeeping  and  compliance 
pinposes;  and  calcidate  and  report  SO2 
mass  emissions  from  the  Phase  I  and 
Phase  n  affected  units,  pursuant  to  an 
approach  approved  by  the 
Administrator,  such  that  these 
emissions  are  not  underestimated;  or 
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(D)  Petition  through  the  designated 
representative  and  provide  information 
satisfactory  to  the  Administrator  on 
methods  for  apportioning  SO2  mass 
emissions  measured  in  the  common 
stack  to  each  of  the  units  using  the 
common  stack  and  on  reporting  the  SO2 
mass  emissions.  The  Administrator  may 
approve  such  demonstrated  substitute 
methods  for  apportioning  and  reporting 
SO2  mass  emissions  measured  in  a 
common  stack  whenever  the 
demonstration  ensures  that  there  is  a 
complete  and  acciuate  accounting  of  all 
emissions  regulated  under  this  part  and, 
in  particular,  that  the  emissions  from 
any  affected  imit  are  not 
imderestimated. 
***** 

(d)*  *  * 

(2)  Install,  certify,  operate,  and 
maintain  an  SO2  continuous  emission 
monitoring  system  and  flow  monitoring 
system  in  each  stack.  Determine  SO2 
mass  emissions  from  each  affected  unit 
as  the  siun  of  the  SO2  mass  emissions 
recorded  for  each  stack. 
Notwithstanding  the  prior  sentence,  if 
another  unit  also  exhausts  flue  gases  to 
one  or  more  of  the  stacks,  the  owner  or 
operator  shall  also  comply  with  the 
applicable  common  stack  requirements 
of  this  section  to  determine  and  record 
SO2  mass  emissions  from  the  units 
using  that  stack  and  shall  calciilate  and 
report  SO2  mass  emissions  from  the 
affected  units  and  stacks,  pursuant  to  an 
approach  approved  by  the 
Administrator,  such  diat  these 
emissions  are  not  underestimated. 

(e)  *  *  * 

(1)  The  owner  or  operator  of  an 
affected  unit  using  a  common  stack, 
bypass  stack,  or  multiple  stack  with  a 
diluent  monitor  and  a  flow  monitor  on 
each  stack  may  choose  to  install 
monitors  to  determine  the  heat  input  for 
the  affected  unit,  wherever  flow  and 
diluent  monitor  measurements  are  used 
to  determine  the  heat  input,  using  the 
procedures  specified  in  paragraphs  (a) 
through  (d)  of  this  section,  except  that 
the  term  "heat  input"  shall  apply  rather 
than  "SO2  mass  emissions"  or 
"emissions"  and  the  phrase  "a  diluent 
monitor  and  a  flow  monitor"  shall  apply 
rather  than  "SO2  continuous  emission 
monitoring  system  and  flow  monitoring 
system."  The  applicable  equation  in 
appendix  F  to  this  part  shall  be  used  to 
calculate  the  heat  input  from  the  hourly 
flow  rate,  diluentmonitor 
measurements,  and  (if  the  equation  in 
appendix  F  requires  a  correction  for  the 
stack  gas  moisture  content)  hourly 
moisture  measurements. 
Notwithstanding  the  options  for 
combining  heat  input  in  paragraphs 


{a)(l)(ii),  {a)(2)(ii),  (bKlKii).  and  (b)(2){ii) 
of  this  section,  the  owner  or  operator  of 
an  affected  unit  with  a  diluent  monitor 
and  a  flow  monitor  installed  on  a 
common  stack  to  determine  the 
combined  heat  input  at  the  common 
stack  shall  also  determine  and  report 
heat  input  to  each  individual  unit 
*       '  *        *        *        * 

(3)*  *  *  If  using  either  of  these 
apportionment  methods,  the  owner  or 
operator  shall  apportion  according  to 
section  5.6  of  appendix  F  to  this  part. 

(4)  Notwithstanding  paragraph  {e)(l) 
of  this  section,  any  affected  unit  that  is 
using  the  procedures  in  this  part  to  meet 
the  monitoring  and  reporting 
requirements  of  a  State  or  federal  NOx 
mass  emission  reduction  program  must 
also  meet  the  requirements  for 
monitoring  heat  input  in  §§  75.71,  75.72 
and  75.75. 

17.  Section  75.17  is  amended  by 
revising  paragraph  (a)(2)(i)(C)  to  read  as 
follows: 

§  75.1 7    Specific  provisions  for  monitoring 
emissions  from  common,  by-pass,  and 
multiple  stacks  for  NOx  emission  rate. 

***** 

(a)*  *  * 

(2)*  *  * 

(i)*   *   * 

(C)  Each  unit's  compliance  with  the 
applicable  NOx  emission  limit  will  be 
determined  by  a  method  satisfactory  to 
the  Administrator  for  apportioning  to 
each  of  the  units  the  combined  NOx 
emission  rate  (in  Ib/mmBtu)  measured 
in  the  conunon  stack  and  for  reporting 
the  NOx  emission  rate,  as  provided  in 
a  petition  submitted  by  the  designated 
representative.  The  Administrator  may 
approve  such  demonstrated  substitute 
methods  for  apportioning  and  reporting 
NOx  emission  rate  measured  in  a 
common  stack  whenever  the 
demonstration  ensures  that  there  is  a 
complete  and  accurate  estimation  of  all 
emissions  regulated  imder  this  part  and, 
in  particular,  that  the  emissions  from 
any  unit  with  a  NOx  emission  limitation 
are  not  underestimated. 
***** 

18.  Section  75.19  is  amended  by: 

a.  Redesignating  Tables  1,  2,  3,  4,  5 
and  6  as  LM-1,  LM-2,  LM-3,  LM-4. 
LM-5  and  LM-B,  respectively; 

b.  Revising  all  references  to  Tables  1, 
2.  3,  4,  5  and  6  in  §  75.19  to  LM-1,  LM- 
2,  LM-3,  LM-4,  LM-5,  and  LM-6. 
respectively; 

c.  Revising  newly  designated  Table 
LM-5; 

d.  Correcting  paragraph  (c)(3)(ii){D)(2) . 
and  the  term  "EFNOx"  that  follows  Eq. 
LM-10  in  paragraph  (c)(4)(ii)(A)  to  read 
as  follows: 


S  75.1 9    Optional  SO2,  NOx,  and  CO2 
emissions  calculation  for  low  mass 
emissions  units. 

***** 

(c)*  *  * 

(3)*  *  * 

(ii)*  *  * 

(D)  *  *  * 

{2)  Using  the  appropriate  default 
specific  gravity  value  in  Table  LM-6  of 
this  section. 
***** 

(4)*  *  * 
(ii)*  *  * 
(A)*  *  * 
Where: 

***** 

EFNNOx  =  Either  the  NOx  emission 
factor  from  Table  LM-2  of  this  section 
or  the  fuel-  and  unit-specific  NOx 
emission  rate  determined  luider 
paragraph  (c)(l)(iv)  of  this  section  flb/ 
mmBtu). 


Table  LM-5.— Default  Gross  Cal- 
orific Values  (GCVs)  for  Var- 
ious Fuels 


Fuel 


Pipeline  Natural  Gas 

Natural  Gas 

Residual  Oil 

Diesel  Fuel 


GCV  for  use  in  equa- 
tion LM-2  or  LM-3 


1050  Btu/scf. 
IIOOBtu/scf. 
19,700  Btu/lb  or 

167,500  Btu/gallon. 
20,500  Btu/lb  or 

151,700  Btu/gallon. 


Subpart  C— Operation  and 
Maintenance  Requirements 

19.  Section  75.20  is  amended  by: 

a.  Revising  the  title  of  the  section; 

b.  Revising  the  titles  of  paragraphs  (c), 
(d)  and  (g); 

c.  Revising  the  introductory  text  of 
paragraphs  (a),  (c)  and  (g); 

d.  Revising  paragraphs  (a)(1),  (a)(3), 
(a)(4)  introductory  text,  (a)(4)(i), 
(a)(4)(ii),  (a)(4){iii),  {a)(5)(i).  (b),  (c)(1), 
(c)(l)(i),  (c)(l)(ii),  (c)(l)(iii).  (d)(1).  (d)(2). 
(g)(1).  (g)(l)(i),  (g)(2).  (g)(4).  (g)(5)  and 
(h)(2); 

e.  Removing  existing  paragraph  (c)(3); 

f.  Redesignating  existing  paragraphs 
(c)(4),  {c)(5),  (c)(6),  (c)(7),  and  (c)(8)  as 
paragraphs  (c)(3),  (c)(4),  (c)(8),  (c)(9), 
and  (c)(10),  respectively; 

g.  Revising  newly  redesignated 
paragraphs  (c)(3),  (c)(4)  introductory 
text,  {c)(8)  inti-oductory  text,  (c)(8){i). 
and  (c)(10)  introductory  text;  and 

h.  Adding  new  paragraphs  (c)(5). 
{c)(6),  {c){7).  (g)(6)  and  (g)(7).  to  read  as 
follows: 
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§75.20    Initial  certiflcation  and 
recertiflcation  procedures. 

(a)  Initial  certification  approval 
process.  The  owner  or  operator  shall 
ensure  that  each  continuous  emission  or 
opacity  monitoring  system  required  by 
this  part,  which  includes  the  automated 
data  acquisition  and  handling  system, 
and,  where  applicable,  the  CO2 
continuous  emission  monitoring  system, 
meets  the  initial  certification 
requirements  of  this  section  and  shall 
ensure  that  all  applicable  initial 
certification  tests  under  paragraph  (c)  of 
this  section  are  completed  by  the 
deadlines  specified  in  §  75.4  and  prior 
to  use  in  the  Acid  Rain  Program.  In 
addition,  whenever  the  owner  or 
operator  installs  a  continuous  emission 
or  opacity  monitoring  system  in  order  to 
meet  the  requirements  of  §§  75.11 
through  75.18,  where  no  continuous' 
emission  or  opacity  monitoring  system 
was  previously  installed,  initial 
certification  is  required. 

(1)  Notification  of  initial  certification 
test  dates.  The  owner  or  operator  or 
designated  representative  shall  submit  a 
written  notice  of  the  dates  of  initial 
certification  testing  at  the  unit  as 
specified  in  §  75.61(a)(1). 
***** 

(3)  Provisional  appmval  of 
certification  (or  recertification) 
applications.  Upon  the  successful 
completion  of  the  required  certification 
(or  recertification)  procedures  of  this 
section  for  each  continuous  emission  or 
opacity  monitoring  system  or 
component  thereof,  continuous 
emission  or  opacity  monitoring  system 
or  component  thereof  shall  be  deemed 
provisionally  certified  (or  recertified)  for 
use  imder  the  Acid  Rain  Program  for  a 
period  not  to  exceed  120  days  following 
receipt  by  the  Administrator  of  the 
complete  certification  (or  recertification) 
application  imder  paragraph  (a)(4)  of 
this  section.  Notwithstanding  this 
paragraph,  no  continuous  emission  or 
opacity  monitor  systems  for  a 
combustion  source  seeking  to  enter  the 
Opt-in  Program  in  accordance  with  part 
74  of  this  chapter  shall  be  deemed 
provisionally  certified  (or  recertified)  for 
use  imder  the  Acid  Rain  Program.  Data 
measiued  and  recorded  by  a 
provisionally  certified  (or  recertified) 
continuous  emission  or  opacity 
monitoring  system  or  component 
thereof,  operated  in  accordance  with  the 
requirements  of  appendix  B  to  this  part, 
will  be  considered  valid  quality-assured 
data  (retroactive  to  the  date  and  time  of 
provisional  certification  or 
recertification),  provided  that  the 
Administrator  does  not  invalidate  the 
provisional  certification  (or 


recertification)  by  issuing  a  notice  of 
disapproval  within  120  days  of  receipt 
by  the  Administrator  of  the  complete 
certification  (or  recertification) 
application.  Note  that  when  the  data 
validation  procedures  of  paragraph 
(b)(3)  of  this  section  are  used  for  the 
initial  certification  (or  recertification)  of 
a  continuous  emissions  monitoring 
system,  the  date  and  time  of  provisional 
certification  (or  recertification)  of  the 
CEMS  may  be  earlier  than  the  date  and 
time  of  completion  of  the  required 
certification  (or  recertification)  tests. 

(4)  Certification  (or  recertification) 
application  formal  approval  process. 
The  Administrator  will  issue  a  notice  of 
approval  or  disapproval  of  the 
certification  (or  recertification) 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  (or  recertification) 
application.  In  the  event  the 
Administrator  does  not  issue  such  a 
notice  within  120  days  of  receipt,  each 
continuous  emission  or  opacity 
monitoring  system  which  meets  the 
performance  requirements  of  this  part 
and  is  included  in  the  certification  (or 
recertification)  application  will  be 
deemed  certified  (or  recertified)  for  use 
imder  the  Acid  Rain  Program. 

(i)  Approval  notice.  If  the  certification 
(or  recertification)  application  is 
complete  and  shows  that  each 
continuous  emission  or  opacity 
monitoring  system  meets  the 
performance  requirements  of  this  part, 
then  the  Administrator  will  issue  a 
notice  of  approval  of  the  certification  (or 
recertification)  application  within  120 
days  of  receipt. 

(ii)  Incomplete  application  notice.  A 
certification  (or  recertification) 
application  will  be  considered  complete 
when  all  of  the  applicable  information 
required  to  be  submitted  in  §  75.63  has 
been  received  by  the  Administrator,  the 
EPA  Regional  Office,  and  the 
appropriate  State  and/or  local  air 
pollution  control  agency.  If  the 
certification  (or  recertification) 
application  is  not  complete,  then  the 
Administrator  will  issue  a  notice  of 
incompleteness  that  provides  a 
reasonable  timeframe  for  the  designated 
representative  to  submit  the  additional 
information  required  to  complete  the 
certification  (or  recertification) 
application.  If  the  designated 
representative  has  not  complied  with 
the  notice  of  incompleteness  by  a 
specified  due  date,  then  the 
Administrator  may  issue  a  notice  of 
disapproval  specified  imder  paragraph 
(a)(4)(iii)  of  this  section.  The  120-day 
review  period  shall  not  begin  prior  to 
receipt  of  a  complete  application. 


(iii)  Disapproval  notice.  If  the 
certification  (or  recertification) 
application  shows  that  any  continuous 
emission  or  opacity  monitoring  system 
or  component  thereof  does  not  meet  the 
performance  requirements  of  this  part, 
or  if  the  certification  (or  recertification) 
application  is  incomplete  and  the 
requirement  for  disapproval  imder 
paragraph  {a)(4)(ii)  of  this  section  has 
been  met,  the  Administrator  shall  issue 
a  written  notice  of  disapproval  of  the 
certification  (or  recertification) 
application  within  120  days  of  receipt. 
By  issuing  the  notice  of  disapproval,  the 
provisional  certification  (or 
recertification)  is  invalidated  by  the 
Administrator,  and  the  data  measured 
and  recorded  by  each  uncertified 
continuous  emission  or  opacity 
monitoring  system  or  component 
thereof  shall  not  be  considered  valid 
quality-assured  data  as  follows:  from  the 
hour  of  the  probationary  calibration 
error  test  that  began  the  initial 
certification  (or  recertification)  test 
period  (if  the  data  validation  procedures 
of  paragraph  (b)(3)  of  this  section  were 
used  to  retrospectively  validate  data);  or 
from  the  date  and  time  of  completion  of 
the  invalid  certification  or 
recertification  tests  (if  the  data 
validation  procedures  of  paragraph 
(b)(3)  of  this  section  were  not  used), 
until  the  date  and  time  that  the  owner 
or  operator  completes  subsequently 
approved  initial  certification  or 
recertification  tests.  The  owner  or 
operator  shall  follow  the  procedures  for 
loss  of  initial  certification  in  paragraph 
(a)(5)  of  this  section  for  each  continuous 
emission  or  opacity  monitoring  system 
or  component  thereof  which  is 
disapproved  for  initial  certification.  For 
each  disapproved  recertification,  the 
owner  or  operator  shall  follow  the 
procedures  of  paragraph  (b)(5)  of  this 
Section. 
***** 

(5)  *  *   * 

(i)  Until  such  time,  date,  and  hour  as 
the  continuous  emission  monitoring 
system  or  component  thereof  can  be 
adjusted,  repaired,  or  replaced  and 
certification  tests  successfully 
completed,  the  owner  or  operator  shall 
substitute  the  following  values,  as 
applicable,  for  each  hour  of  unit 
operation  during  the  period  of  invalid 
data  specified  in  paragraph  (a)(4)(iii)  of 
this  section  or  in  §  75.21:  the  maximum 
potential  concentration  of  SO2,  as 
defined  in  section  2.1.1.1  of  appendix  A 
to  this  part,  to  report  SO2  concentration; 
the  maximum  potential  NOx  emission 
rate,  as  defined  in  §  72.2  of  this  chapter, 
to  report  NOx  emissions  in  Ib/mmBtu; 
the  maximum  potential  concentration  of 


28594  Federal  Register / Vol.  64,  No.  101 /Wednesday,  May  26,  1999 /Rules  and  Regulations 


NOx.  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  to  report  NOx 
emissions  in  ppm  (when  a  NOx 
concentration  monitoring  system  is  used 
to  determine  NOx  mass  emissions,  as 
defined  under  §  75.71(a)(2));  the 
maximum  potential  flow  rate,  as  defined 
in  section  2.1.4.1  of  appendix  A  to  this 
part,  to  report  volumetric  flow;  the 
maximum  potential  concentration  of 
CO2,  as  defined  in  section  2.1.3.1  of 
appendix  A  to  this  part,  to  report  CO2 
concentration  data;  and  either  the 
minimum  potential  moisture 
percentage,  as  defined  in  section  2.1.5  of 
appendix  A  to  this  part  or,  if  Equation 
19-3, 19-4  or  19-8  in  Method  19  in 
appendix  A  to  part  60  of  this  chapter  is 
used  to  determine  NOx  emission  rate, 
the  maximiun  potential  moisture 
percentage,  as  defined  in  section  2.1.6  of 
appendix  A  to  this  part;  and 
***** 

(b)  Recertification  approval  process. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  a  certified  continuous  emission 
monitoring  system  or  continuous 
opacity  monitoring  system  that  may 
significantly  affect  the  ability  of  the 
system  to  accurately  measure  or  record 
the  SO2  or  CO2  concentration,  stack  gas 
volumetric  flow  rate,  NOx  emission  rate, 
percent  moisture,  or  opacity,  or  to  meet 
the  requirements  of  §  75.21  or  appendix 
B  to  this  part,  the  owner  or  operator 
shall  recertify  the  continuous  emission 
monitoring  system  or  continuous 
opacity  monitoring  system,  according  to 
the  procedures  in  this  paragraph. 
Furthermore,  whenever  the  owner  or 
operator  makes  a  replacement, 
modification,  or  change  to  the  flue  gas 
handling  system  or  the  unit  operation 
that  may  significantly  change  the  flow 
or  concentration  profile,  the  owner  or 
operator  shall  recertify  the  monitoring 
system  according  to  the  procedures  in 
this  paragraph.  Examples  of  changes 
which  require  recertification  include: 
replacement  of  the  analyzer;  change  in 
location  or  orientation  of  the  sampling 
probe  or  site;  and  complete  replacement 
of  an  existing  continuous  emission 
monitoring  system  or  continuous 
opacity  monitoring  system.  The  owner 
or  operator  shall  recertify  a  continuous 
opacity  monitoring  system  whenever 
the  monitor  path  length  changes  or  as 
required  by  an  applicable  State  or  local 
regulation  or  permit.  Any  change  to  a 
flow  monitor  or  gas  monitoring  system 
for  which  a  RATA  is  not  necessary  shall 
not  be  considered  a  recertification 
event.  In  addition,  changing  the 
polynomial  coefficients  or  K  factor(s)  of 
a  flow  monitor  shall  require  a  3-load 
RATA,  but  is  not  considered  to  be  a 


recertification  event;  however,  records 
of  the  polynomial  coefficients  or  K 
factor  (s)  currently  in  use  shall  be 
maintained  on-site  in  a  format  suitable 
for  inspection.  Chemging  the  coefficient 
or  K  factor(s)  of  a  moistiu-e  monitoring 
system  shall  require  a  RATA,  but  is  not 
considered  to  be  a  recertification  event; 
however,  records  of  the  coefficient  or  K 
factor  (s)  currently  in  use  by  the 
moisture  monitoring  system  shall  be 
maintained  on-site  in  a  format  suitable 
for  inspection.  In  such  cases,  any  other 
tests  that  are  necessary  to  ensure 
continued  proper  operation  of  the 
monitoring  system  (e.g.,  3-load  flow 
RATAs  following  changes  to  flow 
monitor  polynomial  coefficients, 
linearity  checks,  calibration  error  tests, 
DAHS  verifications,  etc.)  shall  be 
performed  as  diagnostic  tests,  rather 
than  as  recertification  tests.  The  data 
validation  procedures  in  paragraph 
(b)(3)  of  this  section  shall  be  applied  to 
RATAs  associated  with  changes  to  flow 
or  moisture  monitor  coefficients,  and  to 
Linearity  checks,  7-day  calibration  error 
tests,  and  cycle  time  tests,  when  these 
are  required  as  diagnostic  tests.  When 
the  data  validation  procedures  of 
paragraph  (b)(3)  of  this  section  are 
applied  in  this  manner,  replace  the 
word  "recertification"  with  the  word 
"diagnostic." 

(1)  Tests  required.  For  all  • 
recertification  testing,  the  owner  or 
operator  shall  complete  all  initial 
certification  tests  in  paragraph  (c)  of  this 
section  that  are  applicable  to  the 
monitoring  system,  except  as  otherwise 
approved  by  the  Administrator.  For 
diagnostic  testing  after  changing  the 
flow  rate  monitor  polynomial 
coefficients,  the  owner  or  operator  shall 
complete  a  3-level  RATA.  For  diagnostic 
testing  after  changing  the  K  factor  or 
mathematical  algorithm  of  a  moisture 
monitoring  system,  the  owner  or 
operator  shall  complete  a  RATA. 

(2)  Notification  of  recertification  test 
dates.  The  owner,  operator,  or 
designated  representative  shall  submit 
notice  of  testing  dates  for  recertification 
under  this  paragraph  as  specified  in 

§  75.61(a)(l)(ii),  unless  all  of  the  tests  in 
paragraph  (c)  of  this  section  are  not 
required  for  recertification,  in  which 
case  the  owner  or  operator  shall  provide 
notice  in  accordance  with  the  notice 
provisions  for  initial  certification  testing 
in  §  75.61(a)(l)(i). 

(3)  Recertification  test  period 
requirements  and  data  validation.  The 
data  validation  provisions  in  paragraphs 
(b)(3)(i)  through  (b)(3)(ix)  of  this  section 
shall  apply  to  all  QEMS  recertifications 
and  diagnostic  testing.  The  provisions 
in  paragraphs  (b)(3)(ii)  through  (b)(3)(ix) 
of  this  section  may  also  be  applied  to 


initial  certifications  (see  sections  6.2(a), 
6.3.1(a),  6.3.2(a),  6.4(a)  and  6.5(f)  of 
appendix  A  to  this  part)  and  may  be 
used  to  supplement  the  linearity  check 
and  RATA  data  validation  procedures  in 
sections  2.2.3(b)  and  2.3.2(b)  of 
appendix  B  to  this  part. 

(i)  In  the  period  extending  from  the 
hour  of  the  replacement,  modification  or 
change  made  to  a  monitoring  system 
that  triggers  the  need  to  perform 
recertification  test(s)  of  the  CEMS  to  the 
hoiu  of  successful  completion  of  a 
probationary  calibration  error  test 
(according  to  paragraph  (b)(3)(ii)  of  this 
section)  following  the  replacement, 
modification,  or  change  to  the  CEMS, 
the  owner  or  operator  shall  either 
substitute  for  missing  data,  according  to 
the  standard  missing  data  procedures  in 
§§  75.33  through  75.37,  or  report 
emission  data  using  a  reference  method 
or  another  monitoring  system  that  has 
been  certified  or  approved  for  use  under 
this  part.  Notwithstanding  this 
requirement,  if  the  replacement, 
modification,  or  change  requiring 
recertification  of  the  CEMS  is  such  that 
the  historical  data  stream  is  no  longer 
representative  (e.g.,  where  the  SO2 
concentration  and  stack  flow  rate 
change  significantly  after  installation  of 
a  wet  scrubber),  the  owner  or  operator 
shall  substitute  for  missing  data  as 
follows,  in  the  period  extending  from 
the  hour  of  commencement  of  the 
replacement,  modification,  or  change 
requiring  recertification  of  the  CEMS  to 
the  hour  of  conunencement  of  the 
recertification  test  period:  For  a  change 
that  results  in  a  significantly  higher 
concentration  or  flow  rate,  substitute 
maximum  potential  values  according  to 
the  procediu^s  in  paragraph  (a)(5)  of 
this  section;  or  for  a  change  that  results 
in  a  significantly  lower  concentration  or 
flow  rate,  substitute  data  using  the 
standard  missing  data  procedures.  The 
owner  or  operator  shall  then  use  the 
initial  missing  data  procediues  in 
§  75.31,  beginning  Math  the  first  hour  of 
quality  assiu-ed  data  obtained  with  the 
recertified  monitoring  system,  unless 
otherwise  provided  by  §  75.34  for  units 
with  add-on  emission  controls.  The  first 
hour  of  quality-assured  data  for  the 
recertified  monitoring  system  shall  be 
determined  in  accordance  with 
paragraphs  (b)(3)(ii)  through  (b)(3)(ix)  of 
this  section. 

(ii)  Once  the  modification  o'r  change 
to  the  CEMS  has  been  completed  and  all 
of  the  associated  repairs,  component 
replacements,  adjustments, 
linearization,  and  reprogramming  of  the 
CEMS  have  been  completed,  a 
probationary  calibration  error  test  is 
required  to  establish  the  beginning  point 
of  the  recertification  test  period.  In  this 
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instance,  the  first  successful  calibration 
error  test  of  the  monitoring  system 
following  completion  of  all  necessary 
repairs,  component  replacements, 
adjustments,  linearization  and 
reprogramming  shall  be  the 
probationary  calibration  error  test.  The 
probationary  calibration  error  test  must 
be  passed  before  any  of  the  required 
recertification  tests  are  commenced. 

(iii)  Beginning  with  the  hour  of 
commencement  of  a  recertification  test 
period,  emission  data  recorded  by  the 
CEMS  are  considered  to  be 
conditionally  valid,  contingent  upon  the 
results  of  the  subsequent  recertification 
tests. 

(iv)  Each  required  recertification  test 
shall  be  completed  no  later  than  the 
following  number  of  imit  operating 
hoius  (or  unit  operating  days)  after  the 
probationary  calibration  error  test  that 
initiates  the  test  period: 

(A)  For  a  linearity  check  and/or  cycle 
time  test,  168  consecutive  unit  operating 
hoius,  as  defined  in  §  72.2  of  this 
chapter  or,  for  CEMS  installed  on 
common  stacks  or  bypass  stacks,  168 
consecutive  stack  operating  hours,  as 
defined  in  §  72.2  of  this  chapter; 

(B)  For  a  RATA  (whether  normal-load 
or  multiple-load),  720  consecutive  unit 
operating  hoius,  as  defined  in  §  72.2  of 
this  chapter  or,  for  CEMS  installed  on 
common  stacks  or  bypass  stacks,  720 
consecutive  stack  operating  horn's,  as 
defined  in  §  72.2  of  this  chapter;  and 

(C)  For  a  7-day  calibration  error  test, 
21  consecutive  unit  operating  days,  as 
defined  in  §  72.2  of  this  chapter. 

(v)  All  recertification  tests  shall  be 
performed  hands-off.  No  adjustments  to 
the  calibration  of  the  CEMS,  other  than 
the  routine  calibration  adjustments 
following  daily  calibration  error  tests  as 
described  in  section  2.1.3  of  appendix  B 
to  this  part,  are  permitted  during  the 
recertification  test  period.  Routine  daily 
calibration  error  tests  shall  be  performed 
throughout  the  recertification  test 
period,  in  accordance  with  section  2.1.1 
of  appendix  B  to  this  part.  The 
additional  calibration  error  test 
requirements  in  section  2.1.3  of 
appendix  B  to  this  part  shall  also  apply 
during  the  recertification  test  period. 

(vi)  If  all  of  the  required 
recertification  tests  and  required  daily 
calibration  error  tests  are  successfully 
completed  in  succession  with  no 
failures,  and  if  each  recertification  test 
is  completed  within  the  time  period 
specified  in  paragraph  (b)(3)(iv)(A),  (B), 
or  (C)  of  this  section,  then  all  of  the 
conditionally  vaUd  emission  data 
recorded  by  the  CEMS  shall  be 
coilsidered  quality  assured,  from  the 
hoiu'  of  commencement  of  the 


recertification  test  period  until  the  hour 
of  completion  of  the  required  test(s). 

(vii)  If  a  required  recertification  test  is 
failed  or  aborted  due  to  a  problem  with 
the  CEMS,  or  if  a  daily  calibration  error 
test  is  failed  during  a  recertification  test 
period,  data  validation  shall  be  done  as 
follows: 

(A)  If  any  required  recertification  test 
is  failed,  it  shall  be  repeated.  If  any 
recertification  test  other  than  a  7-day 
calibration  error  test  is  failed  or  aborted 
due  to  a  problem  with  the  CEMS,  the 
original  recertification  test  period  is 
ended,  and  a  new  recertification  test 
period  must  be  commenced  with  a 
probationary  calibration  error  test.  The 
tests  that  are  required  in  the  new 
recertification  test  period  will  include 
any  tests  that  were  required  for  the 
initial  recertification  event  which  were 
not  successfully  completed  and  any 
recertification  or  diagnostic  tests  that 
are  required  as  a  result  of  changes  made 
to  the  monitoring  system  to  correct  the 
problems  that  caused  the  failure  of  the 
recertification  test.  For  a  2-  or  3-load 
flow  RATA,  if  the  relative  acciuacy  test 
is  passed  at  one  or  more  load  levels,  but 
is  failed  at  a  subsequent  load  level, 
provided  that  the  problem  that  caused 
the  RATA  failure  is  corrected  without 
re-linearizing  the  instrument,  the  length 
of  the  new  recertification  test  period 
shall  be  equal  to  the  number ^f  unit 
operating  hours  remaining  in  the 
original  recertification  test  period,  as  of 
the  hour  of  failure  of  the  RATA. 
However,  if  re-linearizaUon  of  the  flow 
monitor  is  required  after  a  flow  RATA 
is  failed  at  a  particular  load  level,  then 

a  subsequent  3-load  RATA  is  required, 
smd  the  new  recertification  test  period 
shall  be  720  consecutive  unit  (or  stack) 
operating  hoius.  The  new  recertification 
test  sequence  shall  not  be  commenced 
imtil  all  necessary  maintenance 
activities,  adjustments,  linearizations, 
and  reprogramming  of  the  CEMS  have 
been  completed; 

(B)  If  a  linearity  check,  RATA,  or 
cycle  time  test  is  failed  or  aborted  due 
to  a  problem  with  the  CEMS,  all 
conditionally  valid  emission  data 
recorded  by  the  CEMS  are  invalidated, 
fi'om  the  hour  of  commencement  of  the 
recertification  test  period  to  the  hour  in 
which  the  test  is  failed  or  aborted, 
except  for  the  case  in  which  a  multiple- 
load  flow  RATA  is  passed  at  one  or 
more  load  levels,  failed  at  a  subsequent 
load  level,  and  the  problem  that  caused 
the  RATA  failure  is  corrected  without 
re-linearizing  the  instrument.  In  that 
case,  data  invalidation  shall  be 
prospective,  from  the  hour  of  failure  of 
the  RATA  imtil  the  commencement  of 
the  new  recertification  test  period.  Data 
from  the  CEMS  remain  invalid  imtil  the 


hour  in  which  a  new  recertification  test 
period  is  commenced,  following 
corrective  action,  and  a  probationary 
calibration  error  test  is  passed,  at  which 
time  the  conditionally  valid  status  of 
emission  data  from  the  CEMS  begins 
again; 

(C)  If  a  7-day  calibration  error  test  is 
failed  within  the  recertification  test 
period,  previously-recorded 
conditionally  valid  emission  data  from 
the  CEMS  are  not  invalidated.  The 
conditionally  valid  data  status  is 
unaffected,  imless  the  calibration  error 
on  the  day  of  the  failed  7-day  calibration 
error  test  exceeds  twice  the  performance 
specification  in  section  3  of  appendix  A 
to  this  part,  as  described  in  paragraph 
(b)(3)(vii)(D)  of  this  section;  and 

(D)  If  a  daily  calibration  error  test  is 
failed  diuing  a  recertification  test  period 
(i.e.,  the  results  of  the  test  exceed  twice 
the  performance  specification  in  section 
3  of  appendix  A  to  this  part),  the  CEMS 
is  out-of-control  as  of  the  hour  in  which 
the  calibration  error  test  is  failed. 
Emission  data  from  the  CEMS  shall  be 
invalidated  prospectively  from  the  hour 
of  the  failed  calibration  error  test  until 
the  hour  of  completion  of  a  subsequent 
successful  calibration  error  test 
following  corrective  action,  at  which 
time  the  conditionally  valid  status  of 
data  from  the  monitoring  system 
resimies.  Failiu^  to  perform  a  required 
daily  calibration  error  test  during  a 
recertification  test  period  shall  also 
cause  data  from  the  CEMS  to  be 
invalidated  prospectively,  from  the  hour 
in  which  the  calibration  error  test  was 
due  until  the  hour  of  completion  of  a 
subsequent  successful  calibration  error 
test.  Whenever  a  calibration  error  test  is 
failed  or  missed  during  a  recertification 
test  period,  no  further  recertification 
tests  shall  be  performed  until  the 
required  subsequent  calibration  error 
test  has  been  passed,  re-establishing  the 
conditionally  valid  status  of  data  from 
the  monitoring  system.  If  a  calibration 
error  test  failure  occurs  while  a  linearity 
check  or  RATA  is  stiU  in  progress,  the 
linearity  check  or  RATA  must  be  re- 
started. 

(E)  Trial  gas  injections  and  trial  RATA 
runs  are  permissible  during  the 
recertification  test  period,  prior  to 
commencing  a  linearity  check  or  RATA, 
for  the  purpose  of  optimizing  the 
performance  of  the  CEMS.  The  results  of 
such  gas  injections  and  trial  nms  shall, 
not  affect  the  status  of  previously- 
recorded  conditionally  valid  data  or 
result  in  termination  of  the 
recertification  test  period,  provided  that 
the  following  specifications  and 
conditions  are  m^t: 

(1)  For  gas  injections,  the  stable, 
ending  monitor  response  is  within  ±5 


28596  Federal  Register / Vol.  64,  No.  101  / Wednesday,  May  26,  1999 /Rules  and  Regulations 


percent  or  within  5  ppm  of  the  tag  value 
of  the  reference  gas; 

{2)  For  RATA  trial  runs,  the  average 
reference  method  reading  and  the 
average  CEMS  reading  for  the  run  differ 
by  no  more  than  ±10%  of  the  average 
reference  method  value  or  ±15  ppm,  or 
±1.5%  H2O.  or  ±0.02  Ib/mmBtu  from  the 
average  reference  method  value,  as 
applicable; 

(3)  No  adjustments  to  the  calibration 
of  the  CEMS  are  made  following  the 
trial  injection(s)  or  nm(s),  other  than  the 
adjustments  permitted  under  section 
2.1.3  of  appendix  B  to  this  part;  and 

[4)  The  CEMS  is  not  repaired,  re- 
linearized  or  reprogranuned  (e.g., 
changing  flow  monitor  polynomial 
coefficients,  linearity  constants,  or  K- 
factors)  after  the  trial  injection(s)  or 
run(s). 

(F)  If  the  results  of  any  trial  gas 
injection{s)  or  RATA  nm{s)  are  outside 
the  limits  in  paragraphs  (b)(3){vii){E)(i) 
or  (2)  of  this  section  or  if  the  CEMS  is 
repaired,  re-Unearized  or  reprogrammed 
after  the  trial  injection(s)  or  nui(s),  the 
trial  injection(s)  or  nm(s)  shall  be 
counted  as  a  failed  linearity  check  or 
RATA  attempt.  If  this  occurs,  follow  the 
procedures  pertaining  to  failed  and 
aborted  recertification  tests  in 
paragraphs  (b)(3)(vii)(A)  and 
(b)(3)(vii)(B)  of  this  section. 

(viii)  If  any  required  recertification 
test  is  not  completed  within  its  allotted 
time  period,  data  validation  shall  be 
done  as  follows.  For  a  late  linearity  test, 
RATA,  or  cycle  time  test  that  is  passed 
on  the  first  attempt,  data  from  the 
monitoring  system  shall  be  invalidated 
fi'om  the  hour  of  expiration  of  the 
recertification  test  period  until  the  hoiu 
of  completion  of  the  late  test.  For  a  late 
7-day  calibration  error  test,  whether  or 
not  it  is  passed  on  the  first  attempt,  data 
h'om  the  monitoring  system  shall  also  be 
invalidated  from  the  hour  of  expiration 
of  the  recertification  test  period  imtil 
the  hour  of  completion  of  the  late  test. 
For  a  late  linearity  test,  RATA,  or  cycle 
time  test  that  is  failed  on  the  first 
attempt  or  aborted  on  the  first  attempt 
due  to  a  problem  with  the  monitor,  all 
conditionally  valid  data  from  the 
monitoring  system  shall  be  considered 
invalid  back  to  the  hour  of  the  first 
probationary  calibration  error  test  which 
initiated  the  recertification  test  period. 
Data  itom  the  monitoring  system  shall 
remain  invalid  until  the  hour  of 
successful  completion  of  the  late 
recertification  test  and  any  additional 
recertification  or  diagnostic  tests  that 
are  required  as  a  result  of  changes  made 
to  the  monitoring  system  to  correct 
problems  that  caused  failiue  of  the  late 
recertification  test. 


(ix)  If  any  required  recertification  test 
of  a  monitoring  system  has  not  been 
completed  by  the  end  of  a  calendar 
quarter  and  if  data  contained  in  the 
quarterly  report  are  conditionally  valid 
pending  the  results  of  test(s)  to  be 
completed  in  a  subsequent  quarter,  the 
owner  or  operator  shall  indicate  this  by 
means  of  a  suitable  conditionally  valid 
data  flag  in  the  electronic  quarterly 
report  for  that  quarter.  The  owner  or 
operator  shall  resubmit  the  report  for 
that  quarter  if  the  required 
recertification  test  is  subsequently 
failed.  In  the  resubmitted  report,  the 
"owner  or  operator  shall  use  the 
appropriate  missing  data  routine  in 
§  75.31  or  §  75.33  to  replace  wdth 
substitute  data  each  hour  of 
conditionally  valid  data  that  was  • 
invalidated  by  the  failed  recertification 
test.  Alternatively,  if  any  required 
recertification  test  is  not  completed  by 
the  end  of  a  particular  calendar  quarter 
but  is  completed  no  later  than  30  days 
after  the  end  of  that  quarter  (i.e.,  prior 
to  the  deadline  for  sidimitting  the 
quarterly  report  under  §  75.64),  the  test 
data  and  results  may  be  submitted  with 
the  earlier  quarterly  report  even  though 
the  test  date(s)  are  fiDm  the  next 
calendar  quarter.  In  such  instances,  if 
the  recertification  test(s)  are  passed  in 
accordance  with  the  provisions  of 
paragraph  (b)(3)  of  this  section, 
conditionally  valid  data  may  be 
reported  as  quality-assured,  in  lieu  of 
reporting  a  conditional  data  flag.  If  the 
recertification  test(s)  is  failed  and  if 
conditionally  valid  data  are  replaced,  as 
appropriate,  with  substitute  data,  then 
neither  the  reporting  of  a  conditional 
data  flag  nor  resubmission  is  required. 
In  addition,  if  the  owner  or  operator 
uses  a  conditionally  valid  data  flag  in 
any  of  the  four  quarterly  reports  for  a 
given  year,  the  owner  or  operator  shall 
indicate  the  final  status  of  the 
conditionally  valid  data  (i.e.,  resolved  or 
unresolved)  in  the  annual  compliance 
certification  report  required  under 
§  72.90  of  this  chapter  for  that  year.  The 
Administrator  may  invalidate  any 
conditionally  valid  data  that  remains 
iuu«solved  at  the  end  of  a  particular 
calendar  year  and  may  require  the 
owner  or  operator  to  resubmit  one  or 
more  of  the  quarterly  reports  for  that 
calendar  year,  replacing  the  unresolved 
conditionally  valid  data  with  substitute 
data  values  determined  in  accordance 
with  §  75.31  or  §  75.33,  as  appropriate. 

(4)  Recertification  application.  The 
designated  representative  shall  apply  for 
recertification  of  each  continuous 
emission  or  opacity  monitoring  system 
used  under  the  Acid  Rain  Program.  The 
owner  or  operator  shall  submit  the 


recertification  application  in  accordance 
with  §  75.60,  and  each  complete 
recertification  application  shall  include 
the  information  specified  in  §  75.63. 

(5)  Approval  or  disapproval  of  request 
for  recertification.  The  procedures  for 
provisional  certification  in  paragraph 
(a)(3)  of  this  section  shall  apply  to 
recertification  applications.  The 
Administrator  will  issue  a  notice  of 
approval,  disapproval,  or 
incompleteness  according  to  the 
procedures  in  paragraph  (a)(4)  of  this 
section.  In  the  event  that  a 
recertification  application  is 
disapproved,  data  from  the  monitoring 
system  are  invalidated  and  the 
applicable  missing  data  procedures  in 
§  75.31  or  §  75.33  shall  be  used  from  the 
date  and  hour  of  receipt  of  the 
disapproval  notice  back  to  the  hoiu  of 
the  probationary  calibration  error  test 
that  began  the  recertification  test  period. 
Data  from  the  monitoring  system  remain 
invalid  until  a  subsequent  probationary 
calibration  error  test  is  passed, 
beginning  a  new  recertification  test 
period.  Tlie  owner  or  operator  shall 
repeat  all  recertification  tests  or  other 
requirements,  as  indicated  in  the 
Administrator's  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 
of  disapproval.  The  designated 
representative  shall  submit  a 
notification  of  the  recertification  retest 
dates,  as  specified  in  §  75.61{a)(l)(ii), 
and  shall  submit  a  new  recertification 
application  according  to  the  procedures 
in  paragraph  (b)(4)  of  this  section. 

(c)  Initial  certification  and 
recertification  procedures.  Prior  to  the 
deadline  in  §  75.4,  the  owner  or  operator 
shall  conduct  initial  certification  tests 
and  in  accordance  vnth  §  75.63,  the 
designated  representative  shall  submit 
an  application  to  demonstrate  that  the 
continuous  emission  or  opacity 
monitoring  system  and  components- 
thereof  meet  the  specifications  in 
appendix  A  to  this  part.  The  owner  or 
operator  shall  compare  reference 
method  values  with  output  from  the 
automated  data  acquisition  and 
handling  system  that  is  part  of  the 
continuous  emission  monitoring  system 
being  tested.  Except  as  specified  in 
paragraphs  (b)(1),  (d),  and  (e)  of  this 
section,  the  owner  or  operator  shall 
perform  the  following  tests  for  initial 
certification  or  recertification  of 
continuous  emission  or  opacity 
monitoring  systems  or  components 
according  to  the  requirements  of 
appendix  A  to  this  part: 

(1)  For  each  SO2  pollutant 
concentration  monitor,  each  NOx 
concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as 
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defined  under  §  75.71(a)(2),  and  for  each 
NOx-diluent  continuous  emission 
monitoring  system: 

(i)  A  7-day  calibration  error  test, 
where,  for  the  NOx-diluent  continuous 
emission  monitoring  system,  the  test  is 
performed  separately  on  the  NOx 
pollutant  concentration  monitor  and  the 
diluent  gas  monitor, 

(ii)  A  linearity  check,  where,  for  the 
NOx-diluent  continuous  emission 
monitoring  system,  the  test  is  performed 
separately  on  the  NOx  pollutant 
concentration  monitor  and  the  diluent 
gas  monitor; 

(iii)  A  relative  accuracy  test  audit.  For 
the  NOx-diluent  continuous  emission 
monitoring  system,  the  RATA  shall  be 
done  on  a  system  basis,  in  units  of  lb/ 
mmBtu.  For  the  NOx  concentration 
monitoring  system,  the  RATA  shall  be 
done  on  a  ppm  basis. 
****** 

(3)  The  initial  certification  test  data 
fix)m  an  O2  or  a  CO2  diluent  gas  monitor 
certified  for  use  in  a  NOx  continuous 
emission  monitoring  system  may  be 
submitted  to  meet  the  requirements  of 
paragraph  (c)(4)  of  this  section.  Also,  for 
a  diluent  monitor  that  is  used  both  as  a 
CO2  monitoring  system  and  to 
determine  heat  input,  only  one  set  of 
diluent  monitor  certification  data  need 
be  submitted  (under  the  component  and 
system  identification  numbers  of  the 
CO2  monitoring  system). 

(4)  For  each  CO2  pollutant 
concentration  monitor,  each  O2  monitor 
which  is  part  of  a  CO2  continuous 
emission  monitoring  system,  each 
diluent  monitor  used  to  monitor  heat 
input  and  each  SOz-diluent  continuous 
emission  monitoring  system: 
***** 

(5)  For  each  continuous  moisture 
monitoring  system  consisting  of  wet- 
and  dry-basis  O2  analyzers: 

(i)  A  7-day  calibration  error  test  of 
each  O2  analyzer; 

(ii)  A  cycle  time  test  of  each  O2 
analyzer; 

(iii)  A  linearity  test  of  each  O2 
analyzer;  and 

(iv)  A  RATA,  directly  comparing  the 
percent  moisture  measured  by  the 
monitoring  system  to  a  reference 
method. 

(6)  For  each  continuous  moisture 
sensor:  A  RATA,  directly  comparing  the 
percent  moisture  measured  by  the 
monitor  sensor  to  a  reference  method. 

(7)  For  a  continuous  moisture 
monitoring  system  consisting  of  a 
temperature  sensor  and  a  data 
acquisition  and  handling  system 
(DAHS)  software  component 
programmed  with  a  moisture  lookup 
table: 


(i)  A  demonstration  that  the  correct 
moistxu^  value  for  each  hour  is  being 
taken  from  the  moisture  lookup  tables 
and  applied  to  the  emission 
calculations.  At  a  minimum,  the 
demonstration  shall  be  made  at  three 
different  temperatines  covering  the 
normal  range  of  stack  temperatines  from 
low  to  high. 

(ii)  [Reserved] 

(8)  The  owner  or  operator  shall  ensure 
that  initial  certification  or  recertification 
of  a  continuous  opacity  monitor  for  use 
under  the  Acid  Rain  Program  is 
conducted  according  to  one  of  the 
followii^  procedures: 

(i)  Performance  of  the  tests  for  initial 
certification  or  recertification,  according 
to  the  requirements  of  Performance 
Specification  1  in  appendix  B  to  part  60 
of  this  chapter;  or 

*  *        *        •    .    • 

(10)  The  owner  or  operator  shall 
provide  adequate  facilities  for  initial 
certification  or  recertification  testing 
that  include: 

*  *        *        •        • 

(d)  Initia]  certification  and 
recertification  and  quality  assurance 
procedures  for  optional  backup 
continuous  emission  monitoring 
systems.  (1)  Redundant  backups.  The 
owner  or  operator  of  an  optional 
redundant  backup  CEMS  shall  comply 
with  all  the  requirements  for  initial 
certification  and  recertification 
according  to  the  procedines  specified  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  The  owner  or  operator  shall 
operate  the  redundant  backup  CEMS 
during  all  periods  of  imit  operation, 
except  for  periods  of  calibration,  quality 
assurance,  maintenance,  or  repair.  The 
owner  or  operator  shall  perform  upon 
the  redundant  backup  CEMS  all  quality 
assurance  and  quality  control 
procedm«s  specified  in  appendix  B  to 
this  part,  except  that  the  daily 
assessments  in  section  2.1  of  appendix 
B  to  this  part  are  optional  for  days  on 
which  the  redimdant  backup  CEMS  is 
not  used  to  report  emission  data  imder 
this  part.  For  any  day  on  which  a 
redundant  backup  CEMS  is  used  to 
report  emission  data,  the  system  must 
meet  all  of  the  applicable  daily 
assessment  criteria  in  appendix  B  to  this 
part 

(2)  Non-redundant  backups.  The 
owner  or  operator  of  sm  optional  non- 
redundant  backup  CEMS  or  like-kind 
replacement  analyzer  shall  comply  with 
all  of  the  following  requirements  for 
initial  certification,  quality  assurance, 
recertification,  and  data  reporting: 

(i)  Except  as  provided  in  paragraph 
(d)(2)(v)  of  this  section,  for  a  regular 
non-redundant  backup  CEMS  (i.e.,  a 


non-redundant  backup  CEMS  that  has 
its  own  separate  probe,  sample 
interface,  and  analyzer),  or  a  non- 
redundant  backup  flow  monitor,  all  of 
the  tests  in  paragraph  (c)  of  this  section 
are  required  for  initial  certification  of 
the  system,  except  for  the  7-day 
calibration  error  test. 

(ii)  For  a  like-kind  replacement  non- 
redimdant  backup  analyzer  (i.e.,  a  non- 
redundant  backup  analyzer  that  uses  the 
same  probe  and  sample  interfece  as  a 
primary  monitoring  system),  no  initial 
certification  of  the  analyzer  is  required. 
A  non-redundant  backup  analyzer, 
connected  to  the  same  probe  and 
interface  as  a  primary  CEMS  in  order  to 
satisfy  the  dual  span  requirements  of 
section  2.1.1.4  or  2.1.2.4  of  appendix  A 
to  this  part,  shall  be  treated  in  the  same 
manner  as  a  like-kind  replacement 
analyzer. 

(iii)  Each  non-redundant  backup 
CEMS  or  like-kind  replacement  analyzer 
shall  comply  with  the  daily  and 
quarterly  quality  assurance  and  quality 
control  requirements  in  appendix  B  to 
this  part  for  each  day  and  quarter  that 
the  non-redimdant  backup  CEMS  or 
like-kind  replacement  analyzer  is  used 
to  report  data,  and  shall  meet  the 
additional  linearity  and  calibration  error 
test  requirements  specified  in  this 
paragraph.  The  owner  or  operator  shall 
ensure  that  each  non-redundant  backup 
CEMS  or  like-kind  replacement  analyzer 
passes  a  linearity  check  (for  pollutant 
concentration  and  diluent  gas  monitors) 
or  a  calibration  error  test  (for  flow 
monitors)  prior  to  each  use  for  recording 
and  reporting  emissions.  For  a  primary 
NOx-diluent  or  S02-diluent  CEMS 
consisting  of  the  primary  pollutant 
analyzer  and  a  like-kind  replacement 
diluent  analyzer  (or  vice-versa), 
provided  that  the  primary  pollutant  or 
diluent  analyzer  (as  applicable)  is 
operating  and  is  not  out-of-control  with 
respect  to  any  of  its  quality  assurance 
requirements,  only  the  like-kind 
replacement  analyzer  must  pass  a 
linearity  check  before  the  system  is  used 
for  data  reporting.  When  a  non- 
redundant  backup  CEMS  or  like-kind 
replacement  analyzer  is  brought  into 
service,  prior  to  conducting  the  linearity 
test,  a  probationary  calibration  error  test 
(as  described  in  paragraph  (b)(3)(ii)  of 
this  section),  which  willhegin  a  period 
of  conditionally  valid  data,  may  be 
performed  in  order  to  allow  the 
validation  of  data  retrospectively,  as 
follows.  Conditionally  valid  data  bom 
the  CEMS  or  like-kind  replacement 
analyzer  are  validated  back  to  the  hour 
of  completion  of  the  probationary 
calibration  error  test  if  the  following 
conditions  are  met:  if  no  adjustments 
are  made  to  the  CEMS  or  like-kind 
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replacement  analyzer  other  than  the 
allowable  calibration  adjustments 
specified  in  section  2.1.3  of  appendix  B 
to  this  part  between  the  probationary 
calibration  error  test  and  the  successful 
completion  of  the  linearity  test:  and  if 
the  linearity  test  is  passed  within  168 
imit  (or  stack)  operating  hours  of  the 
probationary  calibration  error  test. 
However,  if  the  linearity  test  is  either 
failed,  aborted  due  to  a  problem  with 
the  CEMS  or  like-kind  replacement 
analyzer,  or  is  not  completed  as 
required,  then  all  of  the  conditionally 
valid  data  are  invalidated  back  to  the 
hour  of  the  probationary  calibration 
error  test,  and  data  from  the  non- 
redimdant  backup  CEMS  or  from  the 
primary  monitoring  system  of  which  the 
like-kind  replacement  analyzer  is  a  part 
remain  invalid  until  the  hour  of 
completion  of  a  successful  linearity  test. 

(iv)  When  data  are  reported  bom  a 
non-redimdant  backup  CEMS  or  like- 
kind  replacement  analyzer,  the 
appropriate  bias  adjustment  factor  shall 
be  determined  as  follows: 

(A)  For  a  regular  non-redundant 
backup  CEMS,  as  described  in 
paragraph  (d)(2)(i)  of  this  section,  apply 
the  bias  adjustment  factor  from  the  most 
recent  RATA  of  the  non-redimdant 
backup  system  (even  if  that  RATA  was 
done  more  than  12  months  previously); 
or 

(B)  When  a  like-kind  replacement 
non-redimdant  backup  analyzer  is  used 
as  a  component  of  a  primary  CEMS  (as 
described  in  paragraph  (d)(2)(ii)  of  this 
section),  apply  the  primary  monitoring 
system  bias  adjustment  factor. 

(v)  For  each  parameter  monitored  (i.e., 
SO2.  CO2,  NOx  or  flow  rate)  at  each  unit 
or  stack,  a  r^ular  non-redundant 
backup  CEMS  may  not  be  used  to  report 
data  at  that  afiected  unit  (n  common 
stack  for  more  than  720  hours  in  any 
one  calendar  year,  unless  the  CEMS 
passes  a  RATA  at  that  unit  or  stack.  For 
each  parameter  monitored  (SO2.  CXh  or 
NOx)  at  each  unit  or  stack,  the  use  of  a 
like-kind  replacement  non-redimdant 
backup  analyzOT  (or  analyzers)  is 
restricted  to  720  cumulative  hours  per 
calendar  year,  unless  the  owner  or 
operator  redesignates  the  like-kind 
replacement  analyzer(s)  as 
component's)  of  regular  non-redimdant 
backup  CEMS  and  each  redesignated 
CEMS  passes  a  RATA  at  that  unit  or 
stack. 

(viX  For  each  regular  non-redundant 
backup  CEMS,  no  more  than  eight 
successive  calendar  quarters  s^li 
elapse  following  the  quarter  in  which 
the  last  RATA  of  the  CEMS  was  doae  at 
a  particular  unit  or  stack,  without 
performing  a  subsequent  RATA. 
Otherwise,  the  CEMS  may  not  be  used 
t  : '^v r-:,     :  . 


to  report  data  from  that  unit  or  stack 
until  the  hour  of  completion  of  a 
passing  RATA  at  that  location. 

(vii)  Each  regular  non-redundant 
backup  CEMS  shall  be  represented  in 
the  monitoring  plan  required  imder 
§  75.53  as  a  separate  monitoring  system, 
with  unique  system  and  component 
identification  numbers.  When  like-kind 
replacement  non-redimdant  backup 
analyzers  are  used,  the  owner  or 
operator  shall  represent  each  like-kind 
replacement  analyzer  used  during  a 
particular  calendar  quarter  in  the 
monitoring  plan  required  under  §  75.53 
as  a  component  of  a  primary  monitoring 
system.  The  owner  or  operator  shall  also 
assign  a  unique  component 
identification  number  to  each  like-kind 
replacement  analyzer  and  specify  the 
manufacturer,  model  and  serial  number 
of  the  like-kind  replacement  analyzer. 
This  information  may  be  added,  deleted 
or  updated  as  necessary,  bom  quarter  to 
quarter.  The  owner  or  operator  shall 
^so  report  data  from  the  like-kind 
replacement  analyzer  using  the  system 
identification  number  of  the  primary 
monitoring  system  and  the  assigned 
component  identification  number  of  the 
like-kind  replacement  analyzer.  For  the 
purposes  of  the  electronic  quarterly 
report  required  under  §  75.64,  the  owner 
or  operator  may  manually  enter  the 
appropriate  component  identification 
number(s)  of  any  like-kind  replacement 
analyzer's)  used  for  data  reporting 
during  the  quarter. 

(viii)  When  reporting  data  bom  a 
certified  regular  non-redundant  backup 
CEMS,  use  a  method  of  determination 
(MODC)  code  of  "02."  When  reporting 
data  bom  a  like-kind  replacement  non- 
redundant  bad^up  analyzer,  use  a 
MCHX:  of  "17"  (see  Table  4a  under 
§  7S.57).  For  the  purposes  of  the 
electronic  quarterly  report  required 
under  §  75.64,  the  owner  or  operator 
may  manually  enter  the  required  MODC 
of  "17"  for  a  like-kiiui  replacement 
analyzer. 
•        •        *        •        • 

fg)  btHitil  certification  and 
reeertification  procedures  for  excepted 
monitoring  systems  under  appendices  D 
and  E.  The  owner  or  operator  of  a  gas- 
fiied  unit,  oil-fired  unit,  or  diesel-fiied 
unit  using  the  optional  protocol  under 
appen^x  D  or  E  to  this  part  shall  ensure 
that  an  excepted  monitoring  system 
undm  appendix  D  or  E  to  this  part  meets 
the  applicable  general  operating 
requirements  of  §  75.19,  the  applicable 
requirements  of  appendices  D  and  E  to 
this  part,  and  the  initial  certification  or 
recertification  requirements  of  this 
paragraph. 


(1)  Initial  certification  and 
recertification  testing.  The  owner  or 
operator  shall  use  the  following 
procedures  for  initial  certification  and 
recertification  of  an  excepted 
monitoring  system  under  appendix  D  or 
E  to  this  part. 

(i)  When  the  optional  SO2  mass 
emissions  estimation  procedure  in 
appendix  D  to  this  part  or  the  optional 
NOx  emissions  estimation  protocol  in 
appendix  E  to  this  part  is  used,  the 
owner  or  operator  shall  provide  data 
from  a  flowmeter  accuracy  test  (or  shall 
provide  a  statement  of  calibration  if  the 
flowmeter  meets  the  accuracy  standard 
by  design)  for  each  fuel  flowmeter, 
according  to  section  2.1.5.1  of  appendix 
D  to  this  part. 
***** 

(2)  Initial  certification  and 
recertification  testing  notification.  The 
designated  representative  shall  provide 
initial  certification  testing  notification 
and  routine  periodic  retesting 
notification  for  an  excepted  monitoring 
system  under  appendix  E  to  this  part  as 
specified  in  §  75.61.  The  designated 
representative  shall  also  submit 
recertification  testing  notification,  as 
specified  in  §  75.61,  for  quality 
assurance  related  NOx  emission  rate  re- 
testing  under  section  2.3  of  appendix  E 
to  this  part  for  an  excepted  monitoring 
system  under  appendix  E  to  this  part 
Initial  certification  testing  notification 
or  periodic  r^esting  notification  is  not 
required  for  testing  of  a  friel  flowmeter 
or  for  testing  (^  an  excepted  monitoring 
system  under  ^pendix  D  to  this  part 

(4)  Initial  certifiaOion  or    ' 
recertification  application.  The 
designated  repcesrartative  shall  submit 
an  initial  certificati<Hi  or  recertification 
appUcatio»  in  acoxdanoe  with  §§  75.60 
and  75.63. 

(5)  Provisional  approval  ofiidtial 
eertifiaition  and  recertification 
applications.  Upon  the  successful 
completion  of  the  required  initial 
certification  or  recertification 
procedures  for  each  excepted 
monitoring  system  under  appendix  D  or 
E  to  this  part,  each  excepted  monitoring 
system  u^der  appendix  D  or  E  to  this 
part  shaU  be  deemed  provisionally 
cotiiled  for  use  undn  the  Acid  Rain 
Program  during  the  pwiod  for  the 
Administeator's  f^view.  The  provisions 
for  the  initial  certificatioh  or 
recertification  a^fication  formal 
^provaj  proceiM  in  paragraph  (a)(4)  of 
this  sectioB  shaU  vpply,  except  that  the 
term  "excepted  ra(»itaftng  system" 
shall:  apply  rathw  thtu  "continuous 
emission  or  opacity  monitoring  system" 
aad  except  t^-  ^0  ||roowlui<Bi!  for  loss 


of  certification  in  paragraph  (g)(7)  of  this 
section  shall  apply  rather  than  the 
procedures  for  loss  of  certification  in 
either  paragraph  (a)(5)  or  {b)(5)  of  this 
section.  Data  measured  and  recorded  by 
a  provisionally  certified  excepted 
monitoring  system  under  appendix  D  or 
E  to  this  part  will  be  considered  quality 
assured  data  from  the  date  and  time  of 
completion  of  the  last  initial 
certification  or  recertification  test, 
provided  that  the  Administrator  does 
not  revoke  the  provisional  certification 
or  recertification  by  issuing  a  notice  of 
disapproval  in  accordance  with  the 
provisions  in  paragraph  {a)(4)  or  (b)(5) 
of  this  section. 

(6)  Recertification  requirements. 
Recertification  of  an  excepted 
monitoring  system  under  appendix  D  or 
E  to  this  part  is  required  for  any 
modification  to  the  system  or  change  in 
operation  that  could  significantly  affect 
the  ability  of  the  system  to  accurately 
accoimt  for  emissions  and  for  which  the 
Administrator  determines  that  an 
accuracy  test  of  the  fuel  flowmeter  or  a 
retest  under  appendix  E  to  this  part  to 
re-establish  the  NOx  correlation  curve  is 
required.  Examples  of  such  changes  or 
modifications  include  fuel  flowmeter 
replacement,  changes  in  imit 
configuration,  or  exceedance  of 
operating  parameters. 

(7)  Procedures  for  loss  of  certification 
or  recertification  for  excepted 
monitoring  systems  under  appendices  D 
and  E  to  this  part.  In  the  event  that  a 
certification  or  recertification 
application  is  disapproved  for  an 
excepted  monitoring  system,  data  from 
the  monitoring  system  are  invalidated, 
and  the  applicable  missing  data 
procedures  in  section  2.4  of  appendix  D 
or  section  2.5  of  appendix  E  to  this  part 
shall  be  used  from  the  date  and  hour  of 
receipt  of  such  notice  back  to  the  hour 
of  the  provisional  certification.  Data 
from  the  excepted  monitoring  system 
remain  invalid  imtil  all  required  tests 
are  repeated  and  the  excepted 
monitoring  system  is  again 
provisionally  certified.  The  owner  or 
operator  shall  repeat  all  certification  or 
recertification  tests  or  other 
requirements,  as  indicated  in  the 
Administrator's  notice  of  disapproval, 
no  later  than  30  unit  operating  days 
after  the  date  of  issuance  of  the  notice 

of  disapproval.  The  designated 
representative  shall  submit  a 
notification  of  the  certification  or 
recertification  retest  dates  if  required 
under  paragraph  (g)(2)  of  this  section 
and  shall  submit  a  new  certification  or 
recertification  application  according  to 
the  procedures  in  paragraph  (g)(4)  of 
this  section, 
(h)*  *  * 


(2)  Certification  application.  The 
designated  representative  shall  submit  a 
certification  apphcation  in  accordance 
with  §  75.63(a)(l)(ui). 

***** 

20.  Section  75.21  is  amended  by: 

a.  Revising  paragraphs  (a)(2),  (a)(4), 
(a)(5),  (a)(6),  and  (e); 

b.  Redesignating  existing  paragraphs 
(a)(7)  and  (a)(8)  as  paragraphs  (a)(9)  and 
(a)(10),  respectively;  and  revising  newly 
designated  paragraphs  (a)(9)  and  (a)(lO); 
and 

c.  Adding  new  paragraphs  (a)(7)  and 
(a)(8)  to  read  as  follows: 

§  75.21    Quality  aMuranc*  and  qualtty 
control  raquiramants. 

(a)»  *  * 

(2)  The  owner  or  operator  shall  ensure 
that  each  non-redimdant  backup  CEMS 
meets  the  quality  assurance 
requirements  of  §  75.20(d)  for  each  day 
and  quarter  that  the  system  is  used  to 
report  data. 
*        *        *   •     •        * 

(4)  The  owner  or  operator  of  a  tmit 
Avith  an  SO2  continuous  emission 
monitoring  system  is  not  required  to 
perform  the  daily  or  quarterly 
assessments  of  the  SO2  monitoring 
system  under  appendix  B  to  this  part  on 
any  day  or  in  any  calendar  quarter  in 
which  only  gaseous  fuel  is  combusted  in 
the  unit  if,  during  those  days  and 
calendar  quarters,  SO2  emissions  are 
determined  in  accordance  with 
§  75.11(e)(1)  or  (e)(2).  However,  such 
assessments  are  permissible,  and  if  any 
daily  calibration  error  test  or  linearity 
test  of  the  SO2  monitoring  system  is 
failed  while  the  unit  is  combusting  only 
gaseous  fuel,  the  SO2  monitoring  system 
shall  be  considered  out-of-control.  The 
length  of  the  out-of-control  period  shall 
be  determined  in  accordance  with  the 
applicable  procediires  in  section  2.1.4  or 
2.2.3  of  appendix  B  to  this  part. 

(5)  For  a  unit  with  an  SO2  continuous 
monitoring  system,  in  which  gaseous 
fuel  that  is  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter)  is 
sometimes  burned  as  a  primary  or 
backup  fuel  and  in  which  higher-sulfur 
fuel(s)  such  as  oil  or  coal  are,  at  other 
times,  burned  as  primary  or  backup 
fuel(s),  the  owner  shall  perform  the 
relative  accuracy  test  audits  of  the  SO2 
monitoring  system  (as  required  by 
section  6.5  of  appendix  A  to  this  part 
and  section  2.3.1  of  appendix  B  to  this 
part)  only  when  the  Mgher-sulfur  fuel  is 
combusted  in  the  unit  and  shall  not 
perform  SCb  relative  accuracy  test 
audits  when  the  very  low  sulfur  gaseous 
fuel  is  the  only  fuel  being  combusted. 

(6)  If  the  designated  representative 
certifies  that  a  unit  with  an  SO2 
monitoring  system  bums  only  very  low 


sulfur  fuel  (as  defined  in  §  72.2  of  this 
chapter),  the  SO2  monitoring  system  is 
exempted  bom  the  relative  acciu^cy  test 
audit  requirements  in  appendices  A  and 
B  to  this  part. 

(7)  If  the  designated  representative 
certifies  that  a  particiilar  unit  with  an 
SO2  monitoring  system  combusts 
primarily  fuel(s)  that  are  very  low  sulfur 
fuel(s)  (as  defined  in  §  72.2  of  this 
chapter),  and  combusts  higher  sulfur 
fuel  (s)  only  as  emergency  backup 
fuel(s)  or  for  short-term  testing,  the  SO2 
monitoring  system  shall  be  exempted 
from  the  RATA  requirements  of 
appendices  A  and  B  to  this  part  in  any 
calendar  year  that  the  imit  combusts  the 
higher-sulfur  fuel(s)  for  no  more  than 
480  hours.  If,  in  a  particular  calendar 
year,  the  higher-sulfur  fuel  usage 
exceeds  480  hours,  the  owner  or 
operator  shall  perform  a  RATA  of  the 
SO2  monitor  (while  combusting  the 
higher-sulfur  fuel)  either  by  the  end  of 
the  calendar  quarter  in  which  the 
exceedance  occurs  or  by  the  end  of  a 
720  imit  (or  stack)  operating  hour  grace 
period  (imder  section  2.3.3  of  appendix 
B  to  this  part)  following  the  quarter  in 
which  the  exceedance  occurs. 

(8)  On  and  after  April  1,  2000,  the 
quality  assurance  provisions  of 

§§  75.11(e)(3)(i)  through  75.11(e)(3)(iv) 
shall  apply  to  all  units  with  SO2 
monitoring  systems  during  hours  in 
which  only  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter)  is 
combusted  in  the  imit. 

(9)  Provided  that  a  unit  with  an  SO2 
monitoring  system  is  not  exempted 
under  paragraphs  (a)(6)  or  (a)(7)  of  this 
section  from  the  SO2  RATA 
requirements  of  this  part,  any  calendar 
quarter  during  which  a  unit  combusts 
only  very  low  sulfur  fuel  (as  defined  in 
§  72.2  of  this  chapter)  shall  be  excluded 
in  determining  the  quarter  in  which  the 
next  relative  accuracy  test  audit  must  be 
performed  for  the  SO2  monitoring 
system.  However,  no  more  than  eight 
successive  calendar  quarters  shall 
elapse  after  a  relative  accuracy  test  audit 
of  an  SO2  monitoring  system,  without  a 
subsequent  relative  accuracy  test  audit 
having  been  performed.  The  owner  or 
operator  shall  ensure  that  a  relative 
accuracy  test  audit  is  performed,  in 
accordance  with  paragraph  (a)(5)  of  this 
section,  either  by  the  end  of  the  eighth 
successive  elaptsed  calendar  quarter 
since  the  last  RATA  or  by  the  end  of  a 
720  unit  (or  stack)  operating  hour  grace 
period,  as  provided  in  section  2.3.3  of 
apoendix  B  to  this  part. 

flO)  The  owner  or  operator  who,  in 
accordance  with  §  75.11(e)(1),  uses  a 
certified  flow  monitor  and  a  certified 
diluent  monitor  and  Equation  F-23  in 
appendix  F  to  this  part  to  calculate  SO2 
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emissions  during  hoiu«  in  which  a  unit 
combusts  only  natinal  gas  or  pipeline 
natural  gas  (as  defined  in  §  72.2  of  this 
chapter)  shall  meet  all  quality  control 
and  quality  assurance  requirements  in 
appendix  B  to  this  part  for  the  flow 
monitor  and  the  diluent  monitor. 
***** 

(e)  Consequences  of  audits.  The 
owner  or  operator  shall  invalidate  data 
from  a  continuous  emission  monitoring 
system  or  continuous  opacity 
monitoring  system  upon  failure  of  an 
audit  under  appendix  B  to  this  part  or 
any  other  audit,  beginning  with  the  unit 
operating  hour  of  completion  of  a  failed 
audit  as  determined  by  the 
Administrator.  The  owner  or  operator 
shall  not  use  invalidated  data  for 
reporting  either  emissions  or  heat  input, 
nor  for  calculating  monitor  data 
availability. 

(1)  Audit  decertification.  Whenever 
both  an  audit  of  a  continuous  emission 
or  opacity  monitoring  system  (or 
component  thereof,  including  the  data 
acquisition  and  handling  system),  of  any 
excepted  monitoring  system  under 
appendix  D  or  E  to  this  part,  or  of  any 
alternative  monitoring  system  imder 
subpart  E  of  this  part,  and  a  review  of 
the  initial  certification  application  or  of 
a  recertification  application,  reveal  that 
any  system  or  component  should  not 
have  been  certified  or  recertified 
because  it  did  not  meet  a  particular 
performance  specification  or  other 
requirement  of  this  part,  both  at  the  time 
of  the  initial  certification  or 
recertification  application  submission 
and  at  the  time  of  the  audit,  the 
Administrator  will  issue  a  notice  of 
disapproval  of  the  certification  status  of 
such  system  or  component.  For  the 
purposes  of  this  paragraph,  an  audit 
shall  be  either  a  field  audit  of  the 
facility  or  an  audit  of  any  information 
submitted  to  EPA  or  the  State  agency 
regarding  the  facility.  By  issuing  the 
notice  of  disapproval,  the  certification 
status  is  revoked  prospectively  by  the 
Administrator.  The  data  measiued  and 
recorded  by  each  system  shall  not  be 
considered  valid  quality-assured  data 
from  the  date  of  issuance  of  the 
notification  of  the  revoked  certification 
status  until  the  date  and  time  that  the 
owner  or  operator  completes 
subsequenUy  approved  initial 
certification  or  recertification  tests.  The 
owner  or  operator  shall  follow  the 
procedures  in  §  75.20(a)(5)  for  initial 
certification  or  §  75.20(b)(5)  for 
recertification  to  replace,  prospectively, 
all  of  the  invalid,  non-quality-assmed 
data  for  each  disapproved  system. 

(2)  Out-of-control  period.  Whenever  a 
continuous  emission  monitoring  system 


or  continuous  opacity  monitoring 
system  fails  a  quality  assiuance  audit  or 
any  another  audit,  the  system  is  out-of- 
control.  The  owner  or  operator  shall 
follow  the  procedm-es  for  out-of-control 
periods  in  §  75.24. 

21.  Section  75.22  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  of  paragraph  (a)  and  by 
revising  paragraphs  (a)(2),  (a)(4),  (b)(4) 
and  the  introductory  text  of  paragraph 
(c)(1)  to  read  as  follows: 

§75^    Reference  test  methods. 

(a)  *  *  *  Unless  otherwise  specified 
in  this  part,  use  only  codified  versions 
of  Methods  3  A,  4,  6C  and  7E  revised  as 
of  July  1, 1995  or  July  1, 1996  or  July 
1,  1997. 
***** 

(2)  Method  2  or  its  allowable 
alternatives,  as  provided  in  appendix  A 
to  part  60  of  this  chapter,  except  for 
Methods  2B  and  2E,  are  the  reference 
methods  for  determination  of 
volumetric  flow. 
*        *        *        *      .  * 

(4)  Method  4  (either  the  standard 
procedure  described  in  section  2  of  the 
method  or  the  moistiue  approximation 
procedure  described  in  section  3  of  the 
method)  shall  be  used  to  correct 
pollutant  concentrations  from  a  dry 
basis  to  a  wet  basis  (or  from  a  wet  basis 
to  a  dry  basis)  and  shall  be  used  when 
relative  acciuacy  test  audits  of 
continuous  moisture  monitoring 
systems  are  conducted.  For  the  purpose 
of  determining  the  stack  gas  moleciUar 
weight,  however,  the  alternative 
techniques  for  approximating  the  stack    . 
gas  moistine  content  described  in 
section  1.2  of  Method  4  may  be  used  in 
lieu  of  the  procedures  in  sections  2  and 
3  of  the  method. 
***** 

(b)*  *  * 

(4)  Method  2,  or  its  allowable 
alternatives,  as  provided  in  appendix  A 
to  part  60  of  this  chapter,  except  for 
Methods  2B  and  2E,  for  determining 
volumetric  flow.  The  sample  point(s)  for 
reference  methods  shall  be  located 
according  to  the  provisions  of  section 
6.5.5  of  appendix  A  to  this  part. 

(c)(1)  Instrumental  EPA  Reference 
Methods  3A,  6C,  7E,  and  20  shall  be 
conducted  using  calibration  gases  as 
defined  in  section  5  of  appendix  A  to 
this  part.  Otherwise,  performance  tests 
shall  be  conducted  and  data  reduced  in 
accordance  with  the  test  methods  and 
procedures  of  this  part  unless  the 
Administrator: 
***** 

22.  Section  75.24  is  amended  by 
revising  the  section  title  and  by  revising 
paragraph  (d)  to  read  as  follows: 


§79^4    Out-of-control  periods  and 
adjustment  for  system  bias. 

***** 

(d)  When  the  bias  test  indicates  that 
an  SO2  monitor,  a  flow  monitor,  a  NOx- 
diluent  continuous  emission  monitoring 
system  or  a  NOx  concentration 
monitoring  system  used  to  determine 
NOx  mass  emissions,  as  defined  in 
§  75.71(a)(2),  is  biased  low  (i.e.,  the 
arithmetic  mean  of  the  differences 
between  the  reference  method  value  and 
the  monitor  or  monitoring  system 
measurements  in  a  relative  accuracy  test 
audit  exceed  the  bias  statistic  in  section 
7  of  appendix  A  to  this  part),  the  owner 
or  operator  shall  adjust  the  monitor  or 
continuous  emission  monitoring  system 
to  eliminate  the  cause  of  bias  such  that 
it  passes  the  bias  test  or  calculate  and 
use  the  bias  adjustment  factor  as 
specified  in  section  2.3.4  of  appendix  B 
to  this  part. 


Subpart  D— Missing  Data  Substitution 
Procedures 

23.  Section  75.30  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4), 
adding  new  paragraphs  (a)(5)  and  (a)(6), 
revising  the  first  sentence  of  paragraph 
(b)  and  revising  paragraph  (d)  to  read  as 
follows: 

§75.30    General  provisions. 

(a)*  *  * 

(3)  A  valid,  quality-assured  hour  of 
NOx  emission  rate  data  (in  Ib/mmBtu) 
has  not  been  measured  or  recorded  for 
an  affected  unit,  either  by  a  certified 
NOx-diluent  continuous  emission 
monitoring  system  or  by  an  approved 
alternative  monitoring  system  imder 
subpart  E  of  this  part;  or 

(4)  A  valid,  quality-assured  horn  of 
CX)2  concentration  data  (in  percent  CO2, 
or  percent  O2  converted  to  percent  CO2 
using  the  procedvues  in  appendix  F  to 
this  part)  has  not  been  measured  and 
recorded  for  an  affected  imit,  either  by 
a  certified  CO2  continuous  emission 
monitoring  system  or  by  an  approved 
alternative  monitoring  method  imder 
subpart  E  of  this  part;  or 

(5)  A  valid,  quality-assured  hour  of 
NOx  concentration  data  (in  ppm)  has 
not  been  measiued  or  recorded  for  an 
affected  unit,  either  by  a  certified  NOx 
concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as 
defined  in  §  75.71(a)(2),  or  by  an 
approved  alternative  monitoring  system 
under  subpart  E  of  this  part;  or 

(6)  A  vuid,  quality-assiued  hour  of 
CO2  or  O2  concentration  data  (in  percent 
CO2,  or  percent  O2)  used  for  the 
determination  of  heat  input  has  not 
been  measured  and  recorded  for  an 
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affected  unit,  either  by  a  certified  CO2 
or  O2  diluent  monitor,  or  by  an 
approved  alternative  monitoring  method 
imder  subpart  E  of  this  part. 

(b)  However,  the  owner  or  operator 
shall  have  no  need  to  provide  substitute 
data  according  to  the  missing  data 
procedures  in  this  subpart  if  the  owner 
or  operator  uses  SO2,  CO2,  NOx,  or  O2 
concentration,  flow  rate,  or  NOx 
emission  rate  data  recorded  from  either 
a  certified  redimdant  or  regular  non- 
redundant  backup  CEMS,  a  like-kind 
replacement  non-redundant  backup 
anal)rzer,  or  a  backup  reference  method 
monitoring  system  when  the  certified 
primary  monitor  is  not  operating  or  is 
out-of-control.  *  *  * 
***** 

(d)  The  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  this  paragraph  dining  hoius  in  which 
a  unit  with  an  SO2  continuous  emission 
monitoring  system  combusts  only 
gaseous  fuel. 

(1)  Whenever  a  unit  with  an  S02 
CEMS  combusts  only  natxiral  gas  or 
pipeline  natural  gas  (as  defined  in  §  72.2 
of  this  chapter)  and  the  owner  or 
operator  is  using  the  procedures  in 
section  7  of  appendix  F  to  this  part  to 
determine  SO2  mass  emissions  piusuant 
to  §  75.11(e)(1),  the  owner  or  operator 
shall,  for  purposes  of  reporting  heat 
input  data  under  §  75.54(b)(5)  or 
§  75.57(b)(5),  as  applicable,  and  for  the 
calculation  of  SO2  mass  emissions  using 
Equation  F-23  in  section  7  of  appendix 
F  to  this  part,  substitute  for  missing  data 
from  a  flow  monitoring  system,  CO2 
diluent  monitor  or  02  diluent  monitor 
using  the  missing  data  substitution 
procedures  in  §  75.36. 

(2)  Whenever  a  unit  with  an  SO2 
CEMS  combusts  gaseous  fuel  and  the 
owner  or  operator  uses  the  gas  sampling 
and  analysis  and  fuel  flow  procedures 
in  appendix  D  to  this  part  to  determine 
SO2  mass  emissions  pursuant  to 
§  75.11(e)(2),  the  owner  or  operator  shall 
substitute  for  missing  total  sulfur 
content,  gross  calorific  value,  and  fiiel 
flowmeter  data  using  the  missing  data 
procedures  in  appendix  D  to  this  part 
and  shall  also,  for  piuposes  of  reporting 
heat  input  data  under  §  75.54(b)(5)  or 
§  75.57(b)(5),  as  applicable,  substitute 
for  missing  data  from  a  flow  monitoring 
system,  CO2  diluent  monitor,  or  02 
diluent  monitor  using  the  missing  data 
substitution  procediu«s  in  §  75.36. 

(3)  The  owner  or  operator  of  a  unit 
with  an  SO2  monitoring  system  shall  not 
include  hours  when  the  unit  combusts 
only  gaseous  fuel  in  the  SO2  data 
availability  calculations  in  §  75.32  or  in 
the  calcxilations  of  substitute  SO2  data 
using  the  procedures  of  either  §  75.31  or 


§  75.33,  for  hours  when  SO2  emissions 
are  determined  in  accordance  with 
§  75.11(e)(1)  or  {eM2).  For  the  purpose  of 
the  missing  data  and  availability 
procedures  for  SO2  pollutant 
concentration  monitors  in  §§  75.31  and 
75.33  only,  all  hours  during  which  the 
unit  combusts  only  gaseous  fuel  shall  be 
excluded  from  the  definition  of 
"monitor  operating  hour,"  "quality 
assured  monitor  operating  hour,"  "imit 
operating  hour,"  and  "imit  operating 
day,"  when  SO2  emissions  are 
determined  in  accordance  with 
§75.11(e)(l)-or  (e)(2). 

(4)  During  all  hours  in  which  a  unit 
with  an  SO2  continuous  emission 
monitoring  system  combusts  only 
gaseous  fuel  and  the  owner  or  operator 
uses  the  SO2  monitoring  system  to 
determine  SO2  mass  emissions  piu^uant 
to  §  75.11(e)(3),  the  owner  or  operator 
shall  determine  the  percent  monitor 
data  availabihty  for  SO2  in  accordance 
with  §  75.32  and  shall  use  the  standard 
SO2  missing  data  procediues  of  §  75.33. 

24.  Section  75.31  is  revised  to  read  as 
follows: 

f  75^1    Initial  missing  data  procedures. 

(a)  During  the  first  720  quality- 
assured  monitor  operating  hours 
following  initial  certification  (i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  the  CEMS) 
of  an  SO2  pollutant  concentration 
monitor ,.  or  a  CO2  pollutant 
concentration  monitor  (or  an  O2  monitor 
used  to  determine  CO2  concentration  in 
accordance  with  appendix  F  to  this 
part),  or  an  O2  or  CO2  diluent  monitor 
used  to  calculate  heat  input  or  a 
moistme  monitoring  system,  and  during 
the  first  2,160  quality-assured  monitor 
operating  hours  following  initial 
certification  of  a  flow  monitor,  or  a 
NOx-diluent  monitoring  system,  or  a 
NOx  concentration  monitoring  system 
used  to  determine  NOx  mass  emissions, 
the  owner  or  operator  shall  provide 
substitute  data  required  imder  this 
subpart  according  to  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  section. 
The  owner  or  operator  of  a  unit  shall 
use  these  procedtues  for  no  longer  than 
three  years  (26,280  clock  hours) 
following  initial  certification. 

(b)  SO2,  CO2,  or  O2  concentration  data 
and  moistiue  data.  For  each  hotir  of 
missing  SO2  or  C02  pollutant 
concentration  data  (including  CO2  data 
converted  from  O2  data  iising  the 
procedvues  in  appendix  F  of  this  part), 
or  missing  O2  or  CO2  diluent 
concentration  data  used  to  calculate 
heat  input,  or  missing  moisture  data,  the 
owner  or  operator  shall  calculate  the 
substitute  data  as  follows: 


(1)  Whenever  prior  quality-assiued 
data  exist,  the  owner  or  operator  shall 
substitute,  by  means  of  the  data 
acquisition  and  handling  system,  for 
each  hour  of  missing  data,  the  average 
of  the  hourly  SO2,  CO2  or  O2  . 
concentrations  or  moisture  percentages 
recorded  by  a  certified  monitor  for  the 
unit  operating  hour  immediately  before 
and  the  unit  operating  hour 
immediately  ajpter  the  missing  data 
period. 

(2)  Whenever  no  prior  quality  assured 
SO2,  CO2  or  O2  concentration  data  or 
moistiue  data  exist,  the  owner  or 
operator  shall  substitute,  as  applicable, 
for  each  hour  of  missing  data,  the 
maximum  potential  SO2  concentration 
or  the  maximiun  potential  CO2 
concentration  or  the  minimnni  potential 
O2  concentration  or  (imless  Equation 
19-3,  19-4  or  19-8  in  Method  19  in 
appendix  A  to  part  60  of  this  chapter  is 
used  to  determine  NOx  emission  rate) 
the  minimum  potential  moisture 
percentage,  as  specified,  respectively,  in 
sections  2.1.1.1,  2.1.3.1,  2.1.3.2  and 
2.1.5  of  appendix  A  to  this  part  If 
Equation  19-3,  19-4  or  19-8  in  Method 
19  in  appendix  A  to  part  60  of  this 
chapter  is  used  to  determine  NOx 
emission  rate,  substitute  the  maximum 
potential  moisture  percentage,  as 
specified  in  section  2.1.6  of  appendix  A 
to  this  part. 

(c)  Volumetric  flow  and  NOx  emission 
rate  or  NOx  concentration  data.  For 
each  hour  of  missing  voliunetric  flow 
rate  data,  NOx  emission  rate  data  or 
NOx  concentration  data  used  to 
determine  NOx  mass  emissions: 

(1)  Whenever  prior  quality-assiued 
data  exist  in  the  load  range 
corresponding  to  the  operating  load  at 
the  time  the  missing  data  period 
occurred,  the  owner  or  operator  shall 
substitute,  by  means  of  the  automated 
data  acquisition  and  handling  system, 
for  each  horn  of  missing  data,  the 
average  hourly  flow  rate  or  NOx 
emission  rate  or  NOx  concentration 
recorded  by  a  certified  monitoring 
system.  The  average  flow  rate  (or  NOx 
emission  rate  or  NOx  concentration) 
shall  be  the  ahthmetic  average  of  all 
data  in  the  corresponding  load  range  as 
determined  using  the  procedure  in 
appendix  C  to  this  part. 

(2)  Whenever  no  prior  quality-assiu«d 
flow  or  NOx  emission  rate  or  NOx 
concentration  data  exist  for  the 
corresponding  load  range,  the  owner  or 
operator  shall  substitute,  for  each  hour 
of  missing  data,  the  average  hoiuly  flow 
rate  or  the  average  hourly  NOx  emission 
rate  or  NOx  concentration  at  the  next 
higher  level  load  range  for  which 
quality-assiu^  data  are  available. 
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(3)  Whenever  no  prior  quality  assured 
flow  rate  or  NOx  emission  rate  or  NOx 
concentration  data  exist  for  the 
corresponding  load  range,  or  any  higher 
load  range,  the  owner  or  operator  shall, 
as  applicable,  substitute,  for  each  horn 
of  missing  data,  the  maximmn  potential 
flow  rate  as  specified  in  section  2.1.4.1 
of  appendix  A  to  this  part  or  shall 
substitute  the  maximtun  potential  NOx 
emission  rate  or  the  maximum  potential 
NOx  concentration,  as  specified  in 
section  2.1.2.1  of  appendix  A  to  this 
part. 

25.  Section  75.32  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  revising  the  last  sentence  in 
paragraph  (a)(3)  to  read  as  follows: 

§  75.32    Determination  of  monitor  data 
availability  for  standard  missing  data 
procedures. 

(a)  Following  initial  certification  (i.e., 
the  date  and  time  at  which  quality 
assured  data  begins  to  be  recorded  by 
the  CEMS),  upon  completion  of:  the  first 
720  quality-assiued  monitor  operating 
horns  of  an  SO2  pollutant  concentration 
monitor,  or  a  CO2  pollutant 
concentration  monitor  (or  O2  monitor 
used  to  determine  CO2  concentration), 
or  an  O2  or  CO2  diluent  monitor  used  to 


calculate  heat  input  or  a  moisture 
monitoring  system;  or  the  first  2,160 
quality-assured  monitor  operating  hours 
of  a  flow  monitor  or  a  NOx-diluent 
monitoring  system  or  a  NOx 
concentration  monitoring  system,  the 
owner  or  operator  shall  calculate  and 
record,  by  means  of  the  automated  data 
acquisition  and  handling  system,  the 
percent  monitor  data  availability  for  the 
SO2  pollutant  concentration  monitor, 
the  CO2  pollutant  concentration 
monitor,  the  O2  or  CO2  diluent  monitor 
used  to  calculate  heat  input,  the 
moisture  monitoring  system,  the  flow 
monitor,  the  NOx-diluent  monitoring 
system  and  the  NOx  concentration 
monitoring  system  as  follows: 
***** 

(3)  *  *  *  The  owner  or  operator  of  a 
unit  with  an  SO2  monitoring  system 
shall,  when  SO2  emissions  are 
determined  in  accordance  with 
§  75.11(e)(1)  or  (e)(2),  exclude  hoxu-s  in 
which  a  unit  combusts  only  gaseous  fuel 
from  calculations  of  percent  monitor 
data  availability  for  SO2  pollutant 
concentration  monitors,  as  provided  in 
§  75.30(d). 


26.  Section  75.33  is  amended  by 
revising  the  title  of  the  section,  by 
revising  paragraphs  (a),  (b)(3)  and  (c), 
and  adding  a  new  paragraph  (b)(4)  to  ' 
read  as  follows: 

§  75.33    Standard  missing  data  procedures 
for  SO2,  NOx  and  flow  rate. 

(a)  Following  initial  certification  (i.e., 
the  date  and  time  at  which  quality 
assined  data  begins  to  be  recorded  by 
the  CEMS)  and  upon  completion  of  die 
first  720  quality-assured  monitor 
operating  hours  of  the  SO2  pollutant 
concentration  monitor  or  the  first  2,160 
quality  assiued  monitor  operating  hours 
of  the  flow  monitor,  NOx-diluent 
monitoring  system  or  NOx 
concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  the 
owner  or  operator  shall  provide 
substitute  data  required  under  this 
subpart  according  to  the  procedures  in    • 
paragraphs  (b)  and  (c)  of  this  section 
and  depicted  in  Table  1  (SO2)  and  Table 
2  of  this  sectioin  (NOx,  flow).  The 
owner  or  operator  of  a  unit  shall 
substitute  for  missing  data  using  only 
quality-assiu'ed  monitor  operating  hours 
of  data  from  the  three  years  (26,280 
clock  hours)  prior  to  the  date  and  time 
of  the  missing  data  period. 


Table  1.— Missing  Data  Procedure  for  SO2  CEMS,  CO2  CEMS,  Moisture  CEMS  and  Diluent  (CO2  or  O2) 

Monitors  for  Heat  Input  Determination 


Trigger  cxjnditions 


Calculation  routines 


Monitor  data  availability 
(percent) 


Duration  (N)  of  CEMS 
outage  (hours)  ^ 


Method 


Lookback 
period 


95  or  more 


N^24 
N>24 


90  or  more,  but  below  95 


N<8 
N>8 


80  or  more,  but  below  90 


Below  80 


N>0 


N>0 


Average 

For  SO2,  CO2  and  H2O**,  the  greater  of: 

Average , ■. 

90th  percentile 

For  O2,  and  HjO^,  the  lesser  of: 

Average  

1 0th  percentile 

Average 

For  SO2,  CO2  and  H2O**,  the  greater  of: 

Average  

95th  percentile 

For  O2,  and  ^120",  the  lesser  of: 

Average ; 

5th  percentile 

For  SO2,  CO2  and  H2O" 

Maximum  value  ^ 

For  O2,  and  H2OX: 

Minimum  value'  

Maximum  potential  concentration  or  %  (for  SO2,  CO2  and 

H2O")  or 
Minimum  potential  concentration  or  %  (for  O2,  and  H2O'') 


HB/HA. 

HB/HA. 
720  hours.' 

HB/HA. 
720  hours.* 
HB/HA. 

HB/HA. 
720  hours.' 

HB/HA. 
720  hours.' 

720  hours.' 

720  hours.' 

None. 


HB/HA  =  hour  before  and  hour  after  the  CEMS  outage. 

•  =  Quality-assured,  monitor  operating  hours,  during  unit  operation. 

'  Where  unit  with  add-on  emission  controls  can  demonstrate  that  the  controls  are  operating  properly,  as  provided  in  §  75.34,  the  unit  may, 
upon  approval,  use  the  maximum  controlled  emission  rate  from  the  previous  720  operating  hours. 

2  During  unit  operating  hours. 

"Use  this  algorithm  for  moisture  except  when  Equation  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for 
NOx  emission  rate. 

"Use  this  algorithm  for  moisture  only  when  Equation  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for 
NOx  emission  rate. 
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TABLE  2.-MISSING  DATA  PROCEDURE  FOR  NOx-Diluent  CEMS.  NOx  CONCENTRATION  CEMS  AND  FLOW  RATE  CEMS 


Trigger  conditions 


Monitor  data  availability 
(percent) 


95  or  more 


90  or  more,  t>ut  t)elow  95 


80  or  more,  but  below  90 
Below  80 


Duration  (N)  of  CEMS 
outage 
(hours)  2 


N^24 
N>24 


N<8. 
N>8 


N>0 
N>0 


Calculation  routines 


Method 


Average  

The  greater  of: 

Average 

90th  percentile  ".. 

Average  "*"" 

The  greater  of: 

Average 

95th  percentile  

Maximum  value'  

Maximum  NOx  emission  rate;  or  maximum 
potential  NOx  concentration;  or  max- 
imum potential  flow  rate. 


Lookback  period 


2160  hours* 


HB^HA  

2160  hours* 
21t50  hours* 


HB^HA  

2160  hours* 
2160  hours* 
None 


Load 
ranges 


Yes. 

No. 

Yes. 

Yes. 

No. 
Yes. 
Yes. 
No. 


HB/HA=hour  before  and  hour  after  the  CEMS  outage 
itS,"fr^.',n^"'t?'  h3""°'  operating  hours,  in  the  corresponding  load  range  ("toad  bin")  for  each  hour  of  the  missina  data  oeriod 
nVhere  un t  with  add-on  emission  controls  can  demonstrate  Aat  the  aSrtrols  are  operatinq  prooerlv  as  oro^  in  67^^d  th-  ..nit  ™.ow 
upon  approval,  use  the  maximum  controlled  emisskxi  rate  from  the  previous  720  operatX  houre  ^'       '^  ^         "  ^  "  **  '^^' 

2  Dunng  unit  operating  hours.  k«       y      « o. 


(b)*  *  • 

(3)  Whenever  the  monitor  data 
availability  is  at  least  80.0  percent  but 
less  than  90.0  percent,  the  owner  or 
operator  shall  substitute  for  each 
missing  data  period  the  maximum 
hoiu-ly  SO2  concentration  recorded  by 
an  SO2  pollutant  concentration  monitor 
during  die  previous  720  quality-assured 
monitor  operating  hours. 

(4)  Whenever  the  monitor  data 
availability  is  less  than  80.0  percent,  the 
ovraer  or  operator  shall  substitute  for 
each  missing  data  period  the  maximum 
potential  SO2  concentration,  as  defined 
in  section  2.1.1,1  of  appendix  A  to  this 
part. 

(c)  Volumetric  flow  rate,  NOx 
emission  rate  and  NOx  concentration 
data.  For  each  hour  of  missing 
volumetric  flow  rate  data,  NOx  emission 
rate  data,  or  NOx  concentration  data 
used  to  determine  NOx  mass  emissions: 

(1)  Whenever  the  monitor  or 
continuous  emission  monitoring  system 
data  availability  is  equal  to  or  greater 
than  95.0  percent,  the  owner  or  operator 
shall  calcillate  substitute  data  by  means 
of  the  automated  data  acquisition  and 
.handling  system  for  each  hour  of  each 
missing  data  period  according  to  the 
following  procedtu«s: 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute,  as 
applicable,  for  each  missing  hour,  the 
arithmetic  average  of  the  flow  rates  or 
NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  diuing  the  previous  2,160 
quality  assured  monitor  operating  hours 
at  the  corresponding  imit  load  range,  as 
determined  using  the  procedure  in 
appendix  C  to  this  part. 


(ii)  For  a  missing  data  period  greater 
than  24  hours,  substitute,  as  applicable, 
for  each  missing  hour,  the  greater  of: 

(A)  The  90th  percentile  hourly  flow 
rate  or  the  90th  percentile  NOx  emission 
rate  or  the  90th  percentile  NOx 
concentration  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
at  the  corresponding  unit  load  range,  as 
determined  using  the  procedure  in 
appendix  C  to  this  part;  or 

(B)  The  average  of  the  recorded  hourly 
flow  rates,  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  for  the  hour  before  and  the  hour 
after  the  missing  data  period. 

(2)  Whenever  the  monitor  or 
continuous  emission  monitoring  system 
data  availability  is  at  least  90.0  percent 
but  less  than  95.0  percent,  the  owner  or 
operator  shall  calculate  substitute  data 
by  means  of  the  automated  data 
acquisition  and  handling  system  for 
each  hour  of  each  missing  data  period 
according  to  the  following  procedures: 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  8  hours,  substitute,  as 
applicable,  the  arithmetic  average 
hourly  flow  rate  or  NOx  emission  rate 
or  NOx  concentration  recorded  by  a 
monitoring  system  diuing  the  previous 
2,160  quality-assured  monitor  operating 
hours  at  the  corresponding  unit  load 
range,  as  determined  using  the 
procedure  in  appendix  C  to  this  part. 

(ii)  For  a  missing  data  period  greater 
than  8  hours,  substitute,  as  applicable, 
for  each  missing  hour,  the  greater  of: 

(A)  The  95th  percentile  hoiu'ly  flow 
rate  or  the  95th  percentile  NOx  emission 
rate  or  the  95th  percentile  NOx 
concentration  recorded  by  a  monitorii^ 
system  during  the  previous  2,160 


quality-assiu«d  monitor  operating  hours 
at  the  corresponding  unit  load  range,  as 
determined  using  the  procedure  in 
appendix  C  to  this  part;  or 

(B)  The  average  of  the  hourly  flow 
rates,  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  for  the  hour  before  and  the  hour 
after  the  missing  data  period. 

(3)  Whenever  the  monitor  data 
availability  is  at  least  80.0  percent  but 
less  than  90.0  percent,  the  owner  or 
operator  shall,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum 
hoiuly  flow  rate  or  the  maximiun  hourly 
NOx  emission  rate  or  the  maximum 
hourly  NOx  concentration  recorded 
diuing  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  unit  load  range,  as 
determined  using  the  procedure  in 
section  2  of  appendix  C  to  this  part. 

(4)  Whenever  the  monitor  data 
availability  is  less  than  80.0  percent,  the 
owner  or  operator  shall  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum 
potential  flow  rate,  as  defined  in  section 
2.1.4.1  of  appendix  A  to  this  part,  or  the 
maximum  NOx  emission  rate,  as 
defined  in  section  2.1.2.1  of  appendix  A 
to  this  part,  or  the  maximum  potential 
NOx  concentration,  as  defined  in 
section  2.1.2.1  of  appendix  A  to  this 
part. 

(5)  Whenever  no  prior  quality-assured 
flow  rate  data,  NOx  concentration  data 
or  NOx  emission  rate  data  exist  for  thb 
corresponding  load  range,  the  owner  or 
operator  shaU  substitute,  as  applicable, 
for  each  hour  of  missing  data,  the 
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maximum  hourly  flow  rate  or  the 
maximiun  hourly  NOx  concentration  or 
maximiun  hourly  NOx  emission  rate  at 
the  next  higher  level  load  range  for 
which  quality-assured  data  are 
available. 

(6)  Whenever  no  prior  quality-assiued 
flow  rate  data,  NOx  concentration  data 
or  NOx  emission  rate  data  exist  for 
either  the  corresponding  load  range  or  a 
higher  load  range,  the  owner  or  operator 
shall  substitute,  as  applicable,  either  the' 
maximiun  potential  NOx  emission  rate 
or  the  maximum  potential  NOx 
concentration,  as  defined  in  section 
2.1.2.1  of  appendix  A  to  this  part  or  the 
maximum  potential  flow  rate,  as  defined 
in  section  2.1.4.1  of  appendix  A  to  this 
part. 

27-28.  Section  75.34  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  75.34    UnKs  wKh  add-on  emission 
controls. 

(a)*  *  • 

(3)  The  designated  representative  may 
petition  the  Administrator  under  §  75.66 
for  approval  of  site-specific  parametric 
monitoring  procedure(s)  for  calculating 
substitute  data  for  missing  SO2  pollutant 
concentration,  NOx  pollutant 
concentration,  and  NOx  emission  rate 
data  in  accordance  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  and  appendix  C  to  this  part. 
The  owner  or  operator  shall  record  the 
data  required  in  appendix  C  to  this  part, 
pursuant  to  §  75.55(b)  or  §  75.58(b),  as 
applicable. 
***** 

29.  Section  75.35  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  by 
adding  paragraph  (d)  to  read  as  follows: 

S  75.35    Missing  data  procedures  for  CO2 
data. 

(a)  On  and  after  April  1 ,  2000,  the 
owner  or  operator  of  a  unit  with  a  CO2 
continuous  emission  monitoring  system 
for  determining  CO2  mass-emissions  in 
accordance  with  §  75.10  (or  an  O2 
monitor  that  is  used  to  determine  CO2 
concentration  in  accordance  with 
appendix^  to  this  part)  shall  substitute 
for  missing  CO;  pollutant  concentration 
data  using  the  procedures  of  paragraphs 
(b)  and  (d)  of  this  section.  The 
procedures  of  paragraphs  (b)  and  (d)  of 
this  section  shall  also  be  used  on  and 
after  April  1 ,  2000  to  provide  substitute 
CO2  data  for  heat  input  determination. 
Prior  to  April  1 ,  2000,  the  owner  or 
operator  shall  substitute  for  missing  CO2 
data  using  either  the  procedures  of 
paragraphs  (b)  and  (c),  or  paragraphs  (b) 
and  (d)  of  this  section. 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 


following  initial  certification  (i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  the 
GEMS),  of  the  CO2  continuous  emission 
monitoring  system,  or  (for  a  previously 
certified  CO2  monitoring  system)  during 
the  720  quality  aissured  monitor 
operating  hoius  preceding 
implementation  of  the  standard  missing  . 
data  procedures  in  paragraph  (d)  of  this 
section,  the  owner  or  operator  shall 
provide  substitute  CO2  pollutant 
concentration  data  or  substitute  CO2 
data  for  heat  input  determination,  as 
applicable,  according  to  the  procedures 
in  §  75.31(b). 
***** 

(d)  Upon  completion  of  720  quality 
assured  monitor  operating  hours  using 
the  initial  missing  data  procedures  of 
§  75.31(b),  the  owner  or  operator  shall 
provide  substitute  data  for  CO2 
concentration  data  or  substitute  CO2 
data  for  heat  input  determination,  as 
applicable,  in  accordance  with  the 
procedures  in  §  75.33(b),  except  that  the 
term  "COz  concentration"  shall  apply 
rather  than  "SO2  concentration"  and  the 
term  "CO2  pollutant  concentration 
monitor"  or  "CO2  diluent  monitor" 
shall  apply  rather  than  "SO2  pollutant 
concentration  monitor." 

30.  Section  75.36  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b)  and  (d)  to  read  as 
follows: 

§  75.36    Missing  data  procedures  for  heat 
input  determinations. 

(a)  When  hotuly  heat  input  is 
determined  using  a  flow  monitoring 
system  and  a  diluent  gas  (O2  or  CO2) 
monitor,  substitute  data  must  be 
provided  to  calculate  the  heat  input 
whenever  quality  assured  data  are 
unavailable  fi'om  the  flow  monitor,  the 
diluent  gas  monitor,  or  both.  When  flow 
rate  data  are  unavailable,  substitute  flow 
rate  data  for  the  heat  input  calculation 
shall  be  provided  according  to  §  75.31  or 
§  75.33,  as  applicable.  On  and  after 
April  1,  2000,  when  diluent  gas  data  are 
unavailable,  the  owner  or  operator  shall 
provide  substitute  O2  or  CO2  data  for  the 
heat  input  calculations  in  accordance 
with  paragraphs  (b)  and  (d)  of  this 
section.  Prior  to  April  1,  2000,  the 
owner  or  operator  shall  substitute  for 
missing  CO2  or  O2  concentration  data  in 
accordance  with  eithenparagraphs  (c) 
and  (d)  or  paragraphs  (b)  and  (d)  of  this 
section. 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 
following  initial  certification  (i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  the 
CEMS),  or  (for  a  previously  certified 
CO2  or  O2  monitor)  during  the  720 


quality  assured  monitor  operating  hours 
preceding  implementation  of  the 
standard  missing  data  procedures  in 
paragraph  (d)  of  this  section,  the  owner 
or  operator  shall  provide  substitute  CO2 
or  O2  data,  as  applicable,  for  the 
calculation  of  heat  input  (imder  section 
5.2  of  appendix  F  to  this  part)  according 
to  §  75.31(b). 

(c)  *  *  * 

(d)  Upon  completion  of  720  quality- 
assured  monitor  operating  hours  using 
the  initial  missing  data  procediues  of 
§  75.31(b),  the  owner  or  operator  shall 
provide  substitute  data  for  CO2  or  O2 
concentration  to  calculate  heat  input,  as 
follows.  Substitute  CO2  data  for  heat 
input  determinations  shall  be  provided 
according  to  §  75.35(d).  Substitute  O2 
data  for  tiie  heat  input  determinations 
shall  be  provided  in  accordance  with 
the  procedures  in  §  75.33(b),  except  that 
the  term  "O2  concentration"  shall  apply 
rather  than  the  term  "SO2 
concentration"  and  the  term  "O2  diluent 
monitor"  shall  apply  rather  than  the 
term  "SO2  pollutant  concentration 
monitor."  In  addition,  the  term 
"substitute  the  lesser  of  shall  apply 
rather  than  "substitute  the  greater  of;" 
the  terms  "minimiun  hoiuly  O2 
concentration"  and  "minimiun  potential 
O2  concentration,  as  determined  under 
section  2.1.3.2  of  appendix  A  to  this 
part"  shall  apply  rather  than, 
respectively,  the  terms  "maximum 
hourly  SO2  concentration"  and 
"maximum  potential  SO2  concentration, 
as  determined  under  section  2.1.1.1  of 
appendix  A  to  this  part;"  and  the  terms 
"10th  percentile"  and  "5th  percentile" 
shall  apply  rather  than,  respectively,  the 
terms  "90th  percentile"  and  "95th 
percentile"  (see  Table  1  of  §  75.33). 

31.  Section  75.37  is  added  to  subpart 
D  to  read  as  follows: 

§75.37    Missing  data  procedures  for 
moisture. 

(a)  On  and  after  April  1,  2000,  the 
owner  or  operator  of  a  unit  with  a 
continuous  moisture  monitoring  system 
shall  substitute  for  missing  moisture 
data  using  the  procedures  of  this 
section.  Prior  to  April  1,  2000,  the 
owner  or  operator  may  substitute  for 
missing  moisture  data  using  the 
procedures  of  this  section. 

(b)  Where  no  prior  quality  assured 
moisture  data  exist,  substitute  the 
minimum  potential  moisture 
percentage,  from  section  2.1.5  of 
appendix  A  to  this  part,  except  when 
Equation  19-3, 19-4  or  19-8  in  Method 
19  in  appendix  A  to  part  60  of  this 
chapter  is  used  to  determine  NOx 
emission  rate.  If  Equation  19-3, 19-4  or 
19-8  in  Method  19  in  appendix  A  to 
part  60  of  this  chapter  is  used  to 
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determine  NOx  emission  rate,  substitute 
the  maximum  potential  moistiue 
percentage,  as  specified  in  section  2.1.6 
of  appendix  A  to  this  part. 

(cj  During  the  first  720  quality  assined 
monitor  operating  hours  following 
initial  certification  (i.e.,  the  date  and 
time  at  which  quality  assiued  data 
begins  to  be  recorded  by  the  moisture 
monitoring  system),  the  owner  or 
operator  shaU  provide  substitute  data 
for  moistine  according  to  §  75.31(b). 

(d)  Upon  completion  of  the  first  720 
quality-assiued  monitor  operating  hours 
following  initial  certification  of  the 
moistiue  monitoring  system,  the  owner 
or  operator  shaU  provide  substitute  data 
for  moisture  as  follows: 

(1)  Unless  Equation  19-3, 19-4  or  19- 
8  in  Method  19  in  ^pendix  A  to  part 
60  of  this  chapter  is  used  to  determine 
NOx  emission  rate,  follow  the  missing 
data  procedures  in  §  75.33(b),  except 
that  the  term  "moisture  percentage" 
shall  apply  rather  than  "SO2 
concentration;"  the  term  "moistine 
monitoring  system"  shall  apply  rather 
than  the  term  "SCh  pollutant 
concentration  monitor;"  the  term 
"substitute  the  lesser  of  shall  apply 
rather  than  "substitute  the  greater  of;" 
the  terms  "minimum  hourly  moistine 
percentage"  and  "minimum  potential 
moisture  percentage,  as  determined 
under  section  2.1.5  of  appendix  A  to 
this  part"  shall  apply  rather  than, 
respectively,  the  terms  "maximum 
hourly  SO2  concentration"  and 
"maximiun  potential  SO2  concentration, 
as  determined  under  section  2.1.1.1  of 
appendix  A  to  this  part;"  and  the  terms 
"10th  percentile"  and  "5th  percentile" 
shall  apply  rather  than,  respectively,  the 
terms  "90th  percentile"  and  "95th 
percentile"  (see  Table  1  of  §  75.33). 

(2)  When  Equation  19-3, 19-4  or  19- 
8  in  Method  19  in  appendix  A  to  part 
60  of  this  chapter  is  used  to  determine 
NOx  emission  rate: 

(i)  Provided  that  none  of  the  following 
equations  is  used  to  determine  SO2 
emissions,  CO2  emissions  or  heat  input: 
Equation  F-2,  F-14b,  F-16,  F-17,  or  F- 
18  in  appendix  F  to  this  part,  or 
Equation  19-5  or  19-9  in  Method  19  in 
appendix  A  to  part  60  of  this  chapter, 
use  the  missing  data  procedures  in 
§  75.33(b),  except  that  the  term 
"moisture  percentage"  shall  apply 
rather  than  "SO2  concentration"  and  the 
term  "moisture  monitoring  system" 
shall  apply  rather  than  "SO2  pollutant 
concentration  monitor;"  or 

(ii)  If  any  of  the  following  equations 
is  used  to  determine  SO2  emissions,  CO2 
emissions  or  heat  input:  Equation  F-2, 
F-14b,  F-16,  F-17,  or  F-18  in  appendix 
F  to  this  part,  or  Equation  19-5  or  19- 
9  in  Method  19  in  appendix  A  to  part 


60  of  this  chapter,  the  owner  or  operator 
shall  petition  the  Administrator  imder 
§  75.66(1)  for  permission  to  use  an 
alternative  moistiue  missing  data 
procedure. 

Subpart  E— ANamative  Monitoring 
Systams 

32.  Section  75.48  is  amended  by 
revising  paragraphs  (a)(3)(ii)  and  (a) 
(3)(iii),  and  correcting  paragraphs 
(a)(3)(iv),  (a)(3)(viii),  (a)(3)(ix).  and 
(a)(3)(xi)  to  read  as  follows: 

§75.48    Patltion  for  an  altomative 
monitoring  aystMn. 

(a)*  •  • 

(3)*  *  * 

(ii)  Hourly  test  data  for  the  alternative 
monitoring  system  at  each  required 
operating  level  and  fuel  type.  The  fuel 
type,  operating  level  and  gross  unit  load 
shall  be  recorded. 

(iii)  Hourly  test  data  for  the 
continuous  emissions  monitoring 
system  at  each  required  operating  level 
and  fuel  type.  The  fuel  type,  operating 
level  and  gross  unit  load  shall  be 
recorded. 

(iv)  Arithmetic  mean  of  the  alternative 
monitoring  system  measiuement  values, 
as  specified  in  Equation  25  in  §  75.41(c) 
of  this  part,  of  the  continuous  emission 
monitoring  system  values,  as  specified 
in  Equation  26  in  §  75.41(c)  of  this  part, 
and  of  their  differences. 
***** 

(viii)  Variance  of  the  measured  values 
for  the  alternative  monitoring  system 
and  of  the  measiued  values  for  the 
continuous  emission  monitoring  system, 
as  specified  in  Equation  23  in  §  75.41(c) 
of  this  part. 

(ix)  F-statistic,  as  specified  in 
Equation  24  in  §  75.41(c)  of  this  part. 
***** 

(xi)  Coefficient  of  correlation,  r,  as 
specified  in  Equation  27  in  §  75.41(c)  of 
this  part. 


Subpart  F— Recordlceeping 
Raquiranients 

§  75.50    [Ramovad  and  Raaarvad] 

33.  Section  75.50  is  removed  and 
reserved. 

§  75.51    [Ramovad  and  Raaarvad] 

34.  Section  75.51  is  removed  and 
reserved. 

§  75.52    [Ramovad  and  Raaarvad] 

35.  Section  75.52  is  removed  and 
reserved. 

§75.53    Monitoring  plan. 

36.  Section  75.53  is  amended  by 
revising  paragraphs  (a)  and  (b). 


correcting  paragraph  {c)(l),  and  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

(a)  General  provisions.  (1)  The 
provisions  of  paragraphs  (c)  and  (d)  of 
this  section  shall  remain  in  effect  prior 
to  April  1,  2000.  The  owner  or  operator 
shall  meet  the  requirements  of  either 
paragraphs  (a)  through  (d)  or  paragraphs 
(a),  (b),  (e)  and  (f)  of  this  section  prior 
to  April  1,  2000.  On  and  after  April  1, 
2000.  the  owner  or  operator  shall  meet 
the  requirements  of  paragraphs  (a),  (b), 
(e)  and  (f)  of  this  section  only.  In 
addition,  the  provisions  in  paragraphs 
(e)  and  (f)  of  this  section  that  support  a 
regiUatory  option  provided  in  another 
section  of  this  part  must  be  followed  if 
the  regulatory  option  is  used  prior  to 
April  1,  2000. 

(2)  The  owner  or  operator  of  an 
affected  unit  shall  prepare  and  maintain 
a  monitoring  plan.  Except  as  provided 
in  paragraphs  (d)  or  (f)  of  this  section  (as 
applicable),  a  monitoring  plan  shall 
contain  sufficient  information  on  the 
continuous  emission  or  opacity 
monitoring  systems,  excepted 
methodology  under  §  75.19,  or  excepted 
monitoring  systems  under  appendix  D 
or  E  to  this  part  and  the  use  of  data 
derived  from  these  systems  to 
demonstrate  that  all  unit  SO2  emissions. 
NOx  emissions,  CO2  emissions,  and 
opacity  are  monitored  and  reported. 

(b)  Whenever  the  owner  or  operator 
makes  a  replacement,  modification,  or 
change  in  the  certified  CEMS, 
continuous  opacity  monitoring  system, 
excepted  methodology  imder  §  75.19, 
excepted  monitoring  system  imder 
appendix  D  or  E  to  this  part,  or 
alternative  monitoring  system  under 
subpart  E  of  this  part,  including  a 
change  in  the  automated  data 
acquisition  and  handling  system  or  in 
the  flue  gas  handling  system,  that  affects 
information  reported  in  the  monitoring 
plan  (e.g.,  a  change  to  a  serial  number 
for  a  component  of  a  monitoring 
system),  then  the  owner  or  operator 
shall  update  the  monitoring  plan, 
(c)*  *  * 

(1)  Precertification  information, 
including,  as  applicable,  the 
identification  of  the  test  strategy, 
protocol  for  the  relative  accuracy  test 
audit,  other  relevant  test  information, 
span  calculations,  and  apportionment 
strategies  under  §§  75.10  through  75.18 
of  this  part. 
***** 

(e)  Contents  of  the  monitoring  plan. 
Each  monitoring  plan  shall  contain  the 
information  in  paragraph  (e)(1)  of  this 
section  in  electronic  format  and  the 
information  in  paragraph  (e)(2)  of  this 
section  in  hardcopy  format.  Electronic 
storage  of  all  monitoring  plan 
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infonnation.  including  the  hardcopy 
portions,  is  permissible  provided  that  a 
paper  copy  of  the  information  can  be 
furnished  upon  request  for  audit 
purposes. 

(1)  Electronic,  (i)  ORISPL  numbers 
developed  by  the  Department  of  Energy 
and  used  in  the  National  Allowance 
Data  Base,  for  all  affected  units  involved 
in  the  monitoring  plan,  with  the 
following  information  for  each  unit: 

(A)  Short  name; 

(B)  Classification  of  the  imit  as  one  of 
the  following:  Phase  I  (including 
substitution  or  compensating  units). 
Phase  n,  new,  or  nonaffected; 

(C)  Type  of  boiler  (or  boilers  for  a 
group  of  units  using  a  common  stack); 

(D)  Type  of  fuel(s)  fired  by  boiler,  fuel 
type  start  and  end  dates,  primary/ 
secondary  fuel  indicator,  and,  if  more 
than  one  fuel,  the  fuel  classification  of 
the  boiler; 

(E)  Type(8)  of  emission  controls  for 
SO2,  NOx,  and  particiUates  installed  or 
to  be  installed,  including  specifications 
of  whether  such  controls  are  pre- 
combustion,  post-combustion,  or 
integral  to  the  combustion  process; 
control  equipment  code,  installation 
date,  and  optimization  date;  control 
equipment  retirement  date  (if 
applicable);  and  an  indicator  for 
whether  the  controls  are  an  original 
installation; 

(F)  Maximum  hourly  heat  input 
capacity; 

(G)  Date  of  first  commercial  operation; 
(H)  Unit  retirement  date  (if 

applicable); 

(I)  Maximum  hourly  gross  load  (in 
MW,  rounded  to  the  nearest  MW,  or 
steam  load  in  1000  Ib/hr,  rounded  to  the 
nearest  100  Ib/hr); 

(fi  Identification  of  all  units  using  a 
common  stack; 

(K)  Activation  date  for  the  steek/pipe; 

(L)  Retirement  date  of  the  stack/pipe 
(if  applicable):  and 

(M)  Indicator  of  whethw  the  stack  is 
a  bypass  stack. 

(iij  For  each  unit  and  parameter 
required  to  be  monitored,  identification 
of  monitoring  methodology  information, 
consisting  of  monitoring  methodology, 
type  of  fnel  associated  wridi  the 
methodology,  primary/secoadary 
methodology  indicator,  missing  data 
approach  for  the  methodology, 
methodology  start  date,  and 
methodology  end  date  (if  applicable). 

(iii)  Tlie  following  information: 

(A>Program(8)  for  which  the  ^R  is 
submitted: 

(B)  Unit  classification: 

(C)  Reporting  fipequency; 

(D)  Program  participation  date; 

(E)  State  regulation  code  (if 
^plicabte);  and 


(F)  State  or  local  regulatory  agency 
code. 

(iv)  Identification  and  description  of 
each  monitoring  component  (including 
each  monitor  and  its  identifiable 
components,  such  as  analyzer  and/or 
probe)  in  the  CEMS  (e.g.,  SO2  pollutant 
concentration  monitor,  flow  monitor, 
moisture  monitor;  NOx  pollutant 
concentration  monitor  and  diluent  gas 
monitor),  the  continuous  opacity 
monitoring  system,  or  the  excepted 
monitoring  system  (e.g.,  fuel  flowmeter, 
data  acquisition  and  handling  system), 
including: 

(A)  Manufacturer,  model  number  and 
sefial  nmnber; 

(B)  Component/system  identification 
code  assigned  by  the  utility  to  each 
identifiable  monitoring  component 
(such  as  the  analyzer  and/or  probe). 
Each  code  shall  use  a  three-digit  format, 
imique  to  each  monitoring  component 
and  unique  to  each  monitoring  system; 

(C)  Designation  of  the  component  type 
and  method  of  sample  acquisition  or 
operation,  (e.g.,  in  situ  pollutant 
concentration  monitor  or  thermal  flow 
monitor); 

(D)  Designation  of  the  system  as  a 
primary,  redundant  backup,  non- 
redundant  backup,  data  backup,  or 
reference  method  backup  system,  as 
provided  in  §  75.10(e); 

(E)  First  and  last  dates  the  system' 
reported  data; 

(F)  Status  of  the  monitoring 
component;  and 

(G)  Parameter  monitored. 

(v)  Identification  and  description  of 
all  major  hardware  and  software 
components  of  the  automated  data 
acquisition  and  handling  system, 
including: 

(A)  Hardware  components  that 
perform  emission  calculations  or  store 
data  for  quarterly  reporting  purposes 
(provide  the  manufacturer  and  model 
number);  and 

(B)  Software  components  (provide  the 
identification  of  the  provider  and 
model/vorsion  number). 

(vi)  Explicit  formulas  for  each 
measured  emission  parameter,  using 
component/system  identification  codes 
for  the  primary  system  used  to  measure 
the  parametOT  that  links  CEMS  or 
excepted  monitoring  system 
observations  with  reported 
concentrations,  mass  emissions,  or 
emission  rates,  according  to  the 
conversions  listed  in  appendix  D  or  E  to 
this  part.  Formulas  for  backup 
monitoring  systems  are  required  only  if 
difierent  formulas  fat  the  same 
parameter  are  used  for  the  primary  and 
backup  moBitoring  systems  (e.g.,  if  the 
primary  system  measures  pollutant 
concentration  on  a  different  moisture 


basis  bom  the  backup  system).  The 
formulas  must  contain  all  constants  and 
factors  required  to  derive  mass 
emissions  or  emission  rates  fiom 
component/system  code  observations 
and  an  indication  of  whether  the 
formula  is  being  added,  corrected, 
deleted,  or  is  unchanged.  Each 
emissions  formula  is  identified  with  a 
imique  three  digit  code.  The  owner  or 
operator  of  a  low  mass  emissions  unit 
for  which  the  owner  or  operator  is  using 
the  optional  low  mass  emissions 
excepted  methodology  in  §  75.19(c)  is 
not  required  to  report  such  formidas. 

(vii)  Inside  cross-sectional  area  (ft^)  at 
flue  exit  (for  all  imits)  and  at  flow 
monitoring  location  (for  units  with  flow 
monitors,  only). 

(viii)  Stack  neight  (ft)  above  ground 
level  and  stack  base  elevation  above  sea 
level. 

(ix)  Part  75  monitoring  location 
identification,  fecihty  identification 
code  as  assigned  by  die  Administrator 
for  use  imder  the  Acid  Rain  Program  or 
this  part,  and  the  following  information, 
as  reported  to  the  Energy  Information 
Adndnistration  (EIA):  facility 
identification  number,  flue 
identification  number,  boiler 
identification  number,  reporting  year, 
and  767  reporting  indicator. 

(x)  For  each  parameter  monitored: 
scale,  Tpayj'"""'  potential  concentration 
(and  method  of  calcidation),  maximimi 
expected  concentration  (if  applicable) 
(and  method  of  calculation),  maximum 
potential  flow  rate  (and  mediod  of 
calculation),  maximum  potential  NOx 
emission  rate,  spaa  value,  full-scale 
taage,  daily  calibration  units  of 
measure,  span  efiiective  date/hour,  span 
inactivation  date/hour,  indication  of 
whether  dual  spans  are  required,  deEaidt 
high  range  value,  flow  rate  span,  and 
flow  rate  span  value  and  fuU  scale  value 
(in  scfli)  for  each  unit  or  stack  using 
SO2,  NOx.  GO2,  O2,  or  flow  eomponent 
monitors. 

(xi)  tf  the  monitoring  system  or 
excepted  saethodology  provides  for  ^b 
use  of  a  constant,  assumed,  or  default 
value  Sot  a  paNotetw  under  specific 
circumstanfies,  then  include  die 
foUowing  information  for  each  sudi 
value  for  each  parameter. 

(A)  Identification  of  the  paraH»ter, 

^)  Defaidt.  majoraum,  minimum,  of 
constant  value,  and  uoite  of  measure  fat 
thevakM; 

(CX  Puipese  of  ih.e  value; 

(D)  Indacater  ef  use  diving  contoolled/ 
uocontroUed  hours; 

CE)Typeoffiiel: 

(F)  Source  of  the  value; 

(G)  Value  effective  date  and  hour; 
(H)  Date  and  hour  value  is  no  longer, 

effective  (if  sy;>plicable);  and 
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(I)  For  units  using  the  excepted 
methodology  under  §  75.19,  the 
applicable  SO2  emission  factor. 

(xii)  For  each  unit  or  common  stack 
(except  for  peaking  units)  on  which 
hardware  C^MS  are  installed: 

(A)  The  upper  and  lower  boimdaries 
of  the  range  of  operation  (as  defined  in 
section  6.5.2.1  of  appendix  A  to  this 
part),  expressed  in  megawatts  or 
'thousands  of  Ib/hr  of  steam; 

(B)  The  load  level(s)  designated  as 
normal  in  section  6.5.2.1  of  appendix  A 
to  this  part,  expressed  in  megawatts  or 
thousands  of  Ib/hr  of  steam; 

(C)  The  two  load  levels  (i.e.,  low,  mid, 
or  high)  identified  in  section  6.5.2.1  of 
appendix  A  to  this  part  as  the  most 
frequently  used; 

(D)  The  date  of  the  load  analysis  used 
to  determine  the  normal  load  level(s) 
and  the  two  most  frequently-used  load 
levels;  and 

(E)  Activation  and  deactivation  dates, 
when  the  normal  load  level(s)  or  two 
most  frequently-used  load  levels  change 
and  are  updated. 

(xiii)  For  each  unit  for  which  the 
optional  fuel  flow-to-load  test  in  section 
2.1.7  of  appendix  D  to  this  part  is  used: 

(A)  The  upper  and  lower  boundaries 
of  the  range  of  operation  (as  defined  in 
section  6.5.2.1  of  appendix  A  to  this 
part),  expressed  in  megawatts  or 
thousands  of  Ib/hr  of  steam; 

(B)  The  load  level  designated  as 
normal,  pursuant  to  section  6.5.2.1  of 
appendix  A  to  this  part,  expressed  in 
megawatts  or  thousands  of  Ib/hr  of 
steam;  and 

(C)  The  date  of  the  load  analysis  used 
to  determine  the  normal  load  level. 

(2)  Hardcopy.  (i)  Information, 
including  (as  applicable):  identification 
of  the  test  strategy;  protocol  for  the 
relative  accuracy  test  audit;  other 
relevant  test  information;  calibration  gas 
levels  (percent  of  span)  for  the 
calibration  error  test  and  linearity 
check;  calculations  for  determining 
maximum  potential  concentration, 
maximum  expected  concentration  (if 
applicable),  maximum  potential  flow 
rate,  maximum  potential  NOx  emission 
rate,  and  span;  and  apportionment 
strategies  under  §§  75.10  through  75.18. 

(ii)  Description  of  site  locations  for 
each  monitoring  component  in  the 
continuous  emission  or  opacity 
monitoring  systems,  including 
schematic  diagrams  and  engineering 
drawings  specified  in  paragraphs 
(e)(2)(iv)  and  (e)(2)(v)  of  this  section  and 
any  other  documentation  that 
demonstrates  each  monitor  location 
meets  the  appropriate  siting  criteria. 

(iii)  A  data  flow  diagram  denoting  the 
complete  information  handling  path 


from  output  signals  of  CEMS 
components  to  final  reports. 

(iv)  For  units  monitored  by  a 
continuous  emission  or  opacity 
monitoring  system,  a  schematic  diagram 
identifying  entire  gas  handling  system 
fit>m  boiler  to  stack  for  all  affected  units, 
using  identification  numbers  for  units, 
monitor  components,  and  stacks 
corresponding  to  the  identification 
numbers  provided  in  paragraphs 
(e)(l)(i),  (e)(l)(iv),  (e)(l)(vi),  and 
(e)(l)(bc)  of  this  section.  The  schematic 
diagram  must  depict  stack  height  and 
the  height  of  any  monitor  locations. 
Comprehensive  and/or  separate 
schematic  diagrams  shall  be  used  to 
describe  groups  of  units  using  a 
common  stack. 

(v)  For  imits  monitored  by  a 
continuous  emission  or  opacity 
monitoring  system,  stack  and  duct 
engineering  diagrams  showing  the 
dimensions  and  location  of  fans,  turning 
vanes,  air  preheaters,  monitor 
components,  probes,  reference  method 
sampling  ports,  and  other  equipment 
that  affects  the  monitoring  system 
location,  performance,  or  quality  control 
checks. 

(f)  Contents  of  monitoring  plan  for 
specific  situations.  The  following 
additional  information  shall  be  included 
in  the  monitoring  plan  for  the  specific 
situations  described: 

(1)  For  each  gas-fired  unit  or  oil-fired 
imit  for  which  the  owner  or  operator 
uses  the  optional  protocol  in  appendix 
D  to  this  part  for  estimating  heat  input 
and/or  SO2  mass  emissions,  or  for  each 
gas-fired  or  oil-fired  peaking  imit  for 
which  the  owner/operator  uses  the 
optional  protocol  in  appendix  E  to  this 
part  for  estimating  NOx  emission  rate 
(using  a  fuel  flowmeter),  the  designated 
representative  shall  include  the 
following  additional  information  in  the 
monitoring  plan: 

(i)  Electronic. 

(A)  Parameter  monitored; 

(B)  Type  of  fuel  measured,  maximiun 
fuel  flow  rate,  units  of  measure,  and 
basis  of  maximimi  fuel  flow  rate  (i.e., 
upper  range  value  or  imit  maximum)  for 
each  fuel  flowmeter; 

(C)  Test  method  used  to  check  the 
accuracy  of  each  fuel  flowmeter; 

(D)  Submission  status  of  the  data; 

(E)  Monitoring  system  identification 
code;  and 

(F)  For  gaseous  fuels  fired  by  the  unit, 
the  method  used  to  verify  that  the  fuel 
meets  the  definition  in  §  72.2  of  pipeline 
natural  gas  or  natural  gas,  if  applicable, 
and  the  demonstration  methods  used  for 
other  gaseous  fuels,  if  applicable,  to 
determine  the  appropriate  frequency  for 
sampling  for  GCV  or  sulfur  content  of 
the  fiiel. 


(ii)  Hardcopy.  (A)  A  schematic 
diagram  identifying  the  relationship 
between  the  imit,  all  fuel  supply  lines, 
the  fiiel  flowmeter(s),  and  the  stack(s). 
The  schematic  diagram  must  depict  the 
installation  location  of  each  fuel 
flowmeter  and  the  fuel  sampling 
location(8).  Comprehensive  and/or 
separate  schematic  diagrams  shall  be 
used  to  describe  groups  of  units  using 
a  common  pipe; 

(B)  For  units  using  the  optional 
default  SO2  emission  rate  for  "pipeline 
natural  gas"  or  "natural  gas"  in 
appendix  D  to  this  part,  the  information 
on  the  sulfur  content  of  the  gaseous  fuel 
used  to  demonstrate  compliance  with 
either  section  2.3.1.4  or  2.3.2.4  of 
appendix  D  to  this  part; 

(C)  For  units  using  the  720  hour  test 
under  2.3.6  of  Appendix  D  of  this  part 
to  determine  the  required  sulfur 
sampling  requirements,  report  the 
procedures  and  results  of  the  test;  and 

(D)  For  units  using  the  720  hour  test 
under  2.3.5  of  Appendix  D  of  this  part 
to  determine  the  appropriate  fuel  GCV 
sampling  frequency,  report  the 
procedures  used  and  the  results  of  the 
test; 

(2)  For  each  gas-fired  peaking  unit 
and  oil-fired  peaking  unit  for  which  the 
owner  or  operator  uses  the  optional 
procedures  in  appendix  E  to  this  part  for 
estimating  NOx  emission  rate,  the 
designated  representative  shall  include 
in  the  monitoring  plan: 

(i)  Electronic.  Unit  operating  and 
capacity  factor  information 
demonstrating  that  the  unit  qualifies  as 
a  peaking  unit  or  gas-fired  unit,  as 
defined  in  §  72.2  of  this  chapter,  and 
NOx  correlation  test  information, 
including: 

(A)  Test  date; 

(B)  Test  number; 

(C)  Operating  level; 

(D)  Segment  ID  of  the  NOx  correlation 
curve; 

(E)  NOx  monitoring  system 
identification; 

(F)  Low  and  high  heat  input  values 
and  corresponding  NOx  rates; 

(G)  Type  of  fuel;  and 

(H)  To  document  the  unit  qualifies  as 
a  peaking  unit,  current  calendar  year, 
capacity  factor  data  as  specified  in  the 
definition  of  peaking  unit  in  §  72.2  of 
this  part,  and  an  indication  of  whether 
the  data  are  actual  or  projected  data. 

(ii)  Hardcopy.  (A)  A  protocol 
containing  methods  used  to  perform  the 
baseline  or  periodic  NOx  emission  test; 
and 

(B)  Unit  operating  parameters  related 
to  NOx  formation  by  the  unit. 

(3)  For  each  gas-fired  unit  and  diesel- 
fired  unit  or  unit  with  a  wet  flue  gas 
pollution  control  system  for  which  the 
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designated  representative  claims  an 
opacity  monitoring  exemption  under 
§  75.14,  the  designated  representative 
shall  include  in  the  hardcopy 
monitoring  plan  the  information 
specified  under  §  75.14(b),  (c),  or  (d), 
demonstrating  that  the  unit  qualifies  for 
the  exemption. 

(4)  For  each  monitoring  system 
recertification,  maintenance,  or  other 
event,  the  designated  representative 
shall  include  the  following  additional 
information  in  electronic  format  in  the 
monitoring  plan: 

(i)  Component/system  identification 
code; 

(ii)  Event  code  or  code  for  required 
test; 

(iii)  Event  begin  date  and  hour; 

(iv)  Conditionally  valid  data  period 
begin  date  and  hoiu-  (if  applicable); 

(v)  Date  and  hour  that  last  test  is 
successfully  completed;  and 

(vi)  Indicator  of  whether  conditionally 
valid  data  were  reported  at  the  end  of 
the  quarter. 

(5)  For  each  unit  using  the  low  mass 
emission  excepted  methodology  imder 
§  75.19  the  designated  representative 
shall  include  the  following  additional 
information  in  the  monitoring  plan: 

(i)  Electronic.  For  each  low  mass 
emissions  imit,  report  the  results  of  the 
analysis  performed  to  qualify  as  a  low 
mass  emissions  unit  imder  §  75.19(c). 
This  report  will  include  either  the 
previous  three  years  actual  or  projected 
emissions  and  the  emissions  calculated 
using  the  methodology  which  will  be 
used  by  the  unit  to  estimate  future 
emissions. 

(ii)  Hardcopy.  (A)  A  schematic 
diagram  identifying  the  relationship 
between  the  unit,  all  fuel  supply  lines 
and  tanks,  any  fuel  flowmeter(s),  and 
the  stack(s).  Comprehensive  and/or 
separate  schematic  diagrams  shall  be 
used  to  describe  groups  of  units  using 
a  common  pipe; 

(B)  For  units  which  use  the  long  term 
fuel  flow  methodology  imder 

§  75.19(c)(3),  the  designated 
representative  must  provide  a  diagram 
of  the  fuel  flow  to  each  affected  imit  or 
group  of  imits  and  describe  in  detail  the 
procedures  used  to  determine  the  long 
term  fuel  flow  for  a  unit  or  group  of 
units  for  each  fuel  combusted  by  the 
imit  or  group  of  units; 

(C)  A  statement  that  the  unit  bums 
only  natural  gas  or  fuel  oil  and  a  list  of 
the  fuels  that  are  burned  or  a  statement 
that  the  unit  is  projected  to  bum  only 
natural  gas  or  fuel  oil  and  a  list  of  the 
fuels  that  are  projected  to  be  burned; 

(D)  A  statement  that  the  unit  meets 
the  applicability  requirements  in 

§§  75.19(a)  and  (b);  and 


(E)  Any  unit  historical  actual  and 
projected  emissions  data  and  calculated 
emissions  data  demonstrating  that  the 
affected  unit  qualifies  as  a  low  mass 
emissions  unit  under  §§  75.19(a)  and 
75.19(b). 

(6)  .For  each  gas-fired  unit  the 
designated  representative  shall  include 
in  the  monitoring  plan,  in  electronic 
format,  the  following:  current  calendar 
year,  fuel  usage  data  as  specified  in  the 
definition  of  gas-fired  in  §  72.2  of  this 
part,  and  an  indication  of  whether  the 
data  are  actual  or  projected  data. 

37.  Section  75.54  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(1),  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§75.54    General  recordkeeping  provisions. 

(a)  Recordkeeping  requirements  for 
affected  sources.  On  and  after  January  1, 
1996,  and  before  April  1,  2000,  the 
owner  or  operator  shall  meet  the 
requirements  of  either  this  section  or 
§  75.57.  On  and  after  April  1.  2000,  the 
owner  or  operator  shall  meet  the 
requirements  of  §  75.57.  The  owner  or 
operator  of  any  affected  source  subject 
to  the  requirements  of  this  part  shall 
maintain  for  each  affected  unit  a  file  of  • 
all  measurements,  data,  reports,  and 
other  information  required  by  this  part 
at  the  source  in  a  form  suitable  for 
inspection  for  at  least  three  (3)  years 
from  the  date  of  each  record.  Unless 
otherwise  provided,  throughout  this 
subpart  the  phrase  "for  each  affected 
unit"  also  applies  to  each  group  of 
affected  or  nonaffected  units  utilizing  a 
common  stack  and  common  monitoring 
systems,  pursuant  to  §§  75.16  through 
75.18,  or  utilizing  a  common  pipe 
header  and  common  fuel  flowmeter, 
pursuant  to  section  2.1.2  of  appendix  D 
to  this  part.  The  file  shall  contain  the 
following  information: 

(1)  The  data  and  information  required 
in  paragraphs  (b)  through  (g)  of  this 
section,  beginning  with  the  earlier  of  the 
date  of  provisional  certification,  or  the 
deadline  in  §  75.4(a),  (b)  or  (c); 
***** 

(g)  Missing  data  records.  The  owner  or 
operator  shall  record  the  causes  of  any 
missing  data  periods  and  the  actions 
taken  by  the  owner  or  operator  to  cure 
such  causes. 

38.  Section  75.55  is  amended  by 
adding  introductory  text  prior  to 
paragraph  (a),  by  correcting  paragraphs 
(b)(l)(i),  (b)(l)(xi),  (b)(2)(vii),  by  revising 
paragraph  (e),  and  by  removing 
paragraph  (f)  to  read  as  follows: 

175.55    General  rscordkeeping  provisions 
for  specific  situations. 

Before  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 


either  this  section  or  §  75.58.  On  and 
after  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
§75.58. 

***** 

(b)*  •  * 

(D*  *  * 

(i)  The  information  required  in 

§  75.54(c)  for  SO2  concentration  and 
volumetric  flow  if  either  one  of  these 
monitors  is  still  operating: 
***** 

(xi)  Method  of  determination  of  SO2 
concentration  and  volumetric  flow, 
using  Codes  1-15  in  Table  4  of  §  75.54; 
and 

*        *        *        *        • 

(2)*   *   * 

(vii)  Method  of  determination  of  NOx 
emission  rate  using  Codes  1-15  in  Table 
4  of  §  75.54;  and 

***** 

(e)  Specific  SO2  emission  record 
provisions  during  the  combustion  of 
gaseous  fuel.  (1)  If  SO2  emissions  are 
determined  in  accordance  with  the 
provisions  in  §  75.11(e)(2)  during  hours 
in  which  only  gaseous  fuel  is  combusted 
in  a  unit  with  an  SO2  CEMS,  the  owner 
or  operator  shall  record  the  information 
in  paragraph  (c)(3)  of  this  section  in  lieu 
of  the  information  in  §§  75.54(c)(1)  and 
(c)(3)  or  §§  75.57(c)(1)  and  (c)(4),  for 
those  hours. 

(2)  The  provisions  of  this  paragraph 
apply  to  a  unit  which,  in  accordance 
with  the  provisions  of  §  75.11(e)(3),  uses 
an  SO2  CEMS  to  determine  SO2 
emissions  during  hours  in  which  only 
gaseous  fuel  is  combusted  in  the  unit.  If 
the  unit  sometimes  bums  only  gaseous 
fuel  that  is  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter)  as  a 
primary  £md/or  backup  fuel  and  at  other 
times  combusts  higher-sulfur  fuels,  such 
as  coal  or  oil,  as  primary  and/or  backup 
fuel(s),  then  the  owner  or  operator  shall 
keep  records  on-site,  suitable  for 
inspection,  of  the  type{s)  of  fuel(s) 
burned  during  each  period  of  missing 
SO2  data  and  the  number  of  hours  that 
each  type  of  fuel  was  combusted  in  the 
unit  during  each  missing  data  period. 
This  recordkeeping  requirement  does 
not  apply  to  an  affected  unit  that  bums 
very  low  sulfur  fuel  exclusively,  nor 
does  it  apply  to  a  unit  that  biuns  such 
gaseous  fuel(s)  only  during  unit  startup. 

39.  Section  75.56  is  amended  by 
adding  introductory  text  prior  to 
paragraph  (a)  adding  new  paragraphs 
(a)(5)(vii)  through  (aK5)(ix)  and 
removing  paragraph  (d)  to  read  as 
follows: 

f  75.56    Certification,  quaUty  assurance, 
and  quality  control  record  provisiona. 

Before  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
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either  this  section  or  §  75.59.  On  and 
after  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
§  75.59. 

(a)*  *  • 

(5)*  *  * 

(vii)  For  flow  monitors,  the  equation 
used  to  linearize  the  flow  monitor  and 
the  niunerical  values  of  the  poljrnomial 
coefficients  or  K  factor(s)  of  that 
equation. 

(viii)  The  raw  data  and  calciUated 
results  for  any  stratification  tests 
performed  in  accordance  with  sections 
6.5.6.1  through  6.5.6.3  in  appendix  A  to 
this  part. 

(ix)  For  moisture  monitoring  systems, 
the  coefficient  or  "K"  factor  or  other 
mathematical  algorithm  used  to  adjust 
the  monitoring  system  with  respect  to 
the  reference  method. 
***** 

40.  Section  75.57  is  added  to  subpart 
F  to  read  as  follows: 

175.57    General  recordkeeping  provisions. 

Before  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
either  this  section  or  §  75.54.  However, 
the  provisions  of  this  section  which 
support  a  regulatory  option  provided  in 
another  section  of  this  part  must  be 
followed  if  that  regulatory  option  is 
used  prior  to  April  1,  2000.  On  or  after 
April  1,  2000,  the  owner  or  operator 
shall  meet  the  requirements  of  this 
section. 

(a)  Recordkeeping  requirements  for 
affected  sources.  The  owner  or  operator 
of  any  affected  source  subject  to  the 
requirements  of  this  part  shall  maintnin 
for  each  affected  imit  a  file  of  all 
measurements,  data,  reports,  and  other 
information  required  by  this  part  at  the 
source  in  a  form  suitable  for  insptection 
for  at  least  three  (3)  years  from  the  date 
of  each  record.  Unless  otherwise 
provided,  throughout  this  subpart  the 
phrase  "for  each  affected  unit"  also 
applies  to  each  group  of  affected  or 
nonaffected  units  utilizing  a  common 
stack  and  common  monitoring  systems, 
pittsuant  to  §§  75.16  through  75.18,  or 
utilizing  a  common  pipe  header  and 
common  fuel  flowmeter,  pursuant  to 
section  2.1.2  of  appendix  D  to  this  part. 
The  file  shall  contain  the  following 
information: 

(1)  The  data  and  information  required 
in  paragraphs  (b)  through  (h)  of  this 
section,  beginning  with  the  earlier  of  the 

-  date  of  provisional  cwtification  or  the 
deadline  in  §  75.4(a),  (b),  or  (c); 

(2)  The  supporting  data  and 
information  used  to  calculate  values 
required  in  paragraphs  (b)  through  (g)  of 
this  section,  excluding  the  subhourly 
data  points  used  to  compute  hourly 
averages  under  §  75.10(d),  beginning 


with  the  earlier  of  the  date  of 
provisional  certification  or  the  deadline 
in  §  75.4(a).  (b),  or  (c); 

(3)  The  data  and  information  required 
in  §  75.55  or  §  75.58  for  specific 
situations,  as  applicable,  beginning  with 
the  earlier  of  the  date  of  provisional 
certification  or  the  deadline  in  §  75.4(a), 
(b),  or  (c): 

(4)  The  certification  test  data  and 
information  required  in  §  75.56  or 

§  75.59  for  tests  required  under  §  75.20, 
beginning  with  the  date  of  the  first 
certification  test  performed,  the  quality 
assurance  and  quality  control  data  and 
information  required  in  §  75.56  or 
§  75.59  for  tests,  and  the  quality 
assiuance/quality  control  plan  required 
imder  §  75.21  and  appendbc  B  to  this 
part,  beginning  with  the  date  of 
provisional  certification; 

(5)  The  current  monitoring  plan  as 
specified  in  §  75.53,  beginning  with  the 
initial  submission  required  by  §  75.62; 
and 

(6)  The  quality  control  plan  as 
described  in  section  1  of  appendix  B  to 
this  part,  beginning  with  the  date  of 
provisional  certification. 

(b)  Operating  parameter  record 
provisions.  The  ovwier  or  operator  shall 
record  for  each  hour  the  following 
information  on  unit  operating  time,  heat 
input  rate,  and  load,  separately  for  each 
affected  unit  and  also  for  each  group  of 
units  utilizing  a  common  stack  and  a 
common  monitoring  system  or  utilizing 
a  common  pipe  header  and  common 
fuel  flowmeter 

(1)  Date  and  hotir; 

(2)  Unit  operating  time  (roimded  up  to 
the  nearest  fraction  of  an  hour  (in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator)); 

(3)  Hourly  gross  unit  load  (rounded  to 
nearest  MWge)  (or  steam  load  in  1000 
Ib/hr  at  stated  temperature  and  pressure, 
roimded  to  the  nearest  1000  Ib/hr,  if 
elected  in  the  monitoring  plan); 

(4)  Operating  load  range 
corresponding  to  hourly  gross  load  of  1 
to  10.  except  for  units  using  a  common 
stack  or  common  pipe  header,  which 
may  use  up  to  20  load  ranges  for  stack 
or  fiiel  flow,  as  specified  in  the 
monitoring  plan; 

(5)  Hourly  heat  input  rate  (mmfitu/hr, 
roimded  to  the  nearest  tenth); 

(6)  Identification  code  for  fbrmula 
used  for  heat  input,  as  provided  in 

§  75.53;  and 

(7)  For  C3EMS  units  only.  F-factor  for 
heat  input  calcidation  and  indication  of 
whether  the  diluent  cap  was  used  for 
heat  input  calculations  for  the  hour. 

(c)  SO2  emission  record  provisions. 
The  owner  or  operator  shall  record  for 
each  hour  the  information  required  by 


this  paragraph  for  each  affected  unit  or 
group  of  imits  using  a  conunon  stack 
and  common  monitoring  systems, 
except  as  provided  under  §  75.11(e)  or 
few  a  gas-fired  or  oil-fired  unit  for  which 
the  owner  or  operator  is  using  the 
optional  protocol  in  appendix  D  to  this 
part  or  for  a  low  mass  emissions  unit  for 
which  the  owner  or  operator  is  using  the 
optional  low  mass  emissions 
methodology  in  §  75.19(c)  for  estimating 
SO2  mass  emissions: 

(1)  For  SO2  concentration  during  unit 
operation,  as  measured  and  reported 
irom  each  certified  primary  monitor, 
certified  back-up  monitor,  or  other 
approved  method  of  emissions 
determination: 

(i)  Component-system  identification 
code,  as  provided  in  §  75.53; 
(ii)  Date  and  hour; 

(iii)  Hourly  average  SO2  concentration 
(ppm,  rounded  to  the  nearest  tenth); 

(iv)  Hourly  average  SO2  concentration 
(ppm,  roimded  to  the  nearest  tenth), 
adjusted  for  bias  if  bias  adjustment 
factor  is  required,  as  provided  in 
§  75.24(d); 

(v)  Percent  monitor  data  availability 
(recorded  to  the  nearest  tenth  of  a 
percent),  calculated  pursuant  to  §  75.32; 
and 

(vi)  Method  of  determination  for 
hourly  average  SO2  concentration  using 
Codes  1-55  in  Table  4a  of  this  section. 

(2)  For  flow  rate  during  unit 
operation,  as  measured  and  reported 
from  each  certified  primary  monitor, 
certified  back-up  monitor,  or  other 
approved  method  of  emissions 
determination: 

(i)  Component-system  identification 
code,  as  provided  in  §  75.53; 
(ii)  Date  and  hour; 
(iii)  Hourly  average  volumetric  flow 
rate  (in  scfh,  rounded  to  the  nearest 
thousand); 

(iv)  Hourly  average  volumetric  flow 
rate  (in  scfh,  rounded  to  the  nearest 
thousand),  adjusted  for  bias  if  bias 
adjustment  factor  required,  as  provided 
in  §  75.24(d); 

(v)  Percent  monitor  data  availability 
(recorded  to  the  nearest  tenth  of  a 
percent)  for  the  flow  monitor,  calculated 
pursuant  to  §  75.32;  and 

(vi)  Method  of  determination  for 
hourly  average  flow  rate  using  Codes  1- 
55  in  Table  4a  of  this  section. 

(3)  For  flue  gas  moisture  content 
during  unit  operation  (where  SO2 
concentration  is  measured  on  a  dry 
basis),  as  measured  and  reported  from 
each  certified  primary  monitor,  certified 
back-up  monitor,  or  other  approved 
method  of  emissions  determination: 

(i)  Component-system  identification 
code,  as  provided  in  §  75.53; 
(ii)  Date  and  hour; 
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(iii)  Hourly  average  moisture  content 
of  flue  gas  (percent,  roimded  to  the 
nearest  tenth).  If  the  continuous 
moistiue  monitoring  system  consists  of 
wet-  and  dry -basis  oxygen  analyzers, 
also  record  both  the  wet-  and  dry-basis 
oxygen  hourly  averages  (in  percent  O2, 
rounded  to  the  nearest  tenth); 

(iv)  Percent  monitor  data  availability 
(recorded  to  the  nearest  tenth  of  a 
percent)  for  the  moisture  monitoring 
system,  calculated  pursuant  to  §  75.32; 
and 


(v)  Method  of  determination  for 
hoiuly  average  moisture  percentage, 
using  Codes  1-55  in  Table  4a  of  this 
section. 

(4)  For  SOa  mass  emission  rate  during 
unit  operation,  as  measured  and 
reported  from  the  certified  primary 
monitoring  system(s),  certified 
redundant  or  non-redundant  back-up 
monitoring  system(s),  or  other  approved 
method(s)  of  emissions  determination: 

(i)  Date  and  hour; 

(ii)  Hourly  SO2  mass  emission  rate 
(Ib/hr,  rounded  to  the  nearest  tenth); 


(iii)  Hourly  SO2  mass  emissidn  rate 
(Ib/hr,  roimded  to  the  nearest  tenth), 
adjusted  for  bias  if  bias  adjustment 
factor  required,  as  provided  in 
§  75.24(d);  and 

(iv)  Identification  code  for  emissions 
formula  used  to  derive  hourly  SO2  mass 
emission  rate  from  SO2  concentration 
and  flow  and  (if  applicable)  moisture 
data  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  section,  as  provided  in 
§75.53. 


Code 


Table  4a.— Codes  for  Method  of  Emissions  and  Flow  Determination 


1 .. 
2 .. 
3.. 
4 .. 

5.. 

6  .. 

7  .. 
8.. 

9.. 

10 

11 
12 

13 

14 

15 

16 

17 
19 
20 
2S 

54 

55 


Hourly  emissions/flow  measurement  or  estimation  method 


Certified  primary  emission/flow  monitoring  system. 

Certified  backup  emission/flow  monitoring  system. 

Approved  alternative  monitoring  system. 

piaference  method: 
NSO2:  Method  6C. 

Flow:  Method  2  or  its  allowable  alternatives  under  appendix  A  to  part  60  of  this  chapter. 
NOx:  Method  7E. 

CO2  or  O2:  Method  3A.  . 

For  units  with  add-on  SO2  and/or  NOx  emission  controls:  SO2  concentration  or  NOx  emission  rate  estimate  from  Agency 
preapproved  parametric  monitoring  method. 

Average  of  the  houriy  SO2  concentrations,  CO2  concentrations,  O2  concentrations,  NOx  concentrations,  flow  rates,  moisture 
percentages  or  NOx  emission  rates  for  the  hour  before  and  the  hour  following  a  missing  data  period. 

Hourty  average  SO2  concentration,  CO2  concentration,  O2  concentration,  NOx  concentration,  moisture  percentage,  flow  rate, 
or  NOx  emission  rate  using  initial  missing  data  procedures. 

90th  percentile  houriy  SO2  concentration,  CO2  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx 
emission  rate  or  1 0th  percentile  hourty  O2  concentration  or  moisture  percentage  (moisture  missing  data  algorithm  depends 
on  which  equations  are  used  for  emissions  and  heat  input). 

95th  percentile  hourty  SO2  concentration,  CO2  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx 
emission  rate  or  5th  percentile  houriy  O2  concentration  or  moisture  percentage  (moisture  missing  data  algorithm  depends 
on  which  equations  are  used  for  emissions  and  beat  input) 

Maximum  hourty  SO2  concentration,  CO2  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or  NOx  emission 
rate  or  minimum  hourty  O2  concentration  or  moisture  percentage  in  the  applicable  lookback  period  (moisture  missing  data 
algorithm  depends  on  which  equations  are  used  for  emissions  and  heat  input). 

Average  of  houriy  flow  rates,  NOx  concentrations  or  NOx  emission  rates  in  corresponding  load  range,  for  the  applicable 
lookback  period. 

Maximum  potential  concentration  of  SO2,  maximum  potential  concentration  of  CO2,  maximum  potential  concentration  of  NOx 
maximum  potential  flow  rate,  maximum  potential  NOx  emission  rate,  maximum  potential  moisture  percentage,  minimum  po- 
tential O2  concentration  or  minimum  potential  moisture  percentage,  as  determined  using  section  2.1  of  appendix  A  to  this 
part  (moisture  missing  data  algorithm  depends  on  which  equations  are  used  for  emissions  and  heat  input). 

Fuel  analysis  data  from  appendix  G  to  this  part  for  CO2  mass  emissions.  (This  code  is  optional  through  12/31/99,  and  shall 
not  be  used  after  1/1/00.) 

Diluent  cap  value  (if  the  cap  is  replacing  a  CO2  measurement,  use  5.0  percent  for  boilers  and  1 .0  percent  for  turbines;  if  it  is 
replacing  an  O2  measurement,  use  14.0  percent  for  boilers  and  19.0  percent  for  turbines). 

Fuel  analysis  data  from  appendix  G  to  this  part  for  CO2  mass  emissions.  (This  code  is  optional  through  12/31/99,  and  shall 
not  be  used  after  1/1/00.) 

SO2  concentration  value  of  2.0  ppm  during  hours  when  only  "very  low  sulfur  fuel",  as  defined  in  §72.2  of  this  chapter,  is  com- 
busted. 

Like-kind  replacement  non-redundant  backup  monitoring  analyzer. 

200  percent  of  the  MPC;  default  high  range  value. 

200  percent  of  the  full-scale  range  setting  (full-scale  exceedance  of  high  range). 

Maximum  potential  NOx  emission  rate  (MER).  (Use  only  when  a  NOx  concentration  full-scale  exceedance  occurs  and  the  dil- 
uent monitor  is  unavailable.) 

Other  quality  assured  methodologies  approved  through  petition.  These  hours  are  included  in  missing  data  lookback  and  are 
treated  as  unavailable  hours  for  percent  monitor  availability  calculations. 

Other  substitute  data  approved  through  petition.  These  hours  are  not  included  in  missing  data  lookback  and  are  treated  as 
unavailable  hours  for  percent  monitor  availat>ility  calculations. 


(d)  NOx  emission  record  provisions. 
The  owner  or  operator  shall  record  the 
applicable  information  required  by  this 
paragraph  for  each  affected  imit  for  each 
hour  or  partial  hour  during  which  the 
unit  operates,  except  for  a  gas-fired 


peaking  imit  or  oil-fired  peaking  unit  for 
which  the  owner  or  operator  is  using  the 
optional  protocol  in  appendix  E  to  this 
part  or  a  low  mass  emissions  imit  for 
which  the  owner  or  operator  is  using  the 
optional  low  mass  emissions  excepted 


methodology  in  §  75.19(c)  for  estimating 
NOx  emission  rate.  For  each  NOx 
emission  rate  (in  Ib/mmBtu)  measured 
by  a  NOx-diluent  monitoring  system,  or, 
if  applicable,  for  each  NOx 
concentration  (in  ppm)  measured  by  a 
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NOx  concentration  monitoring  system 
used  to  calculate  NOx  mass  emissions 
under  §  75.71(a)(2),  record  the  following 
data  as  measured  and  reported  from  the 
certified  primary  monitor,  certified 
back-up  monitor,  or  other  approved 
method  of  emissions  determination: 

(1)  Component-system  identification 
code,  as  provided  in  §  75.53  (including 
identification  code  for  the  moisture 
monitoring  system,  if  applicable); 

(2)  Date  and  hour; 

(3)  Hourly  average  NOx  concentration 
(ppm.  roimded  to  the  nearest  tenth)  and 
hourly  average  NOx  concentration 
(ppm,  roimded  to  the  nearest  tenth) 
adjusted  for  bias  if  bias  adjiistment 
fector  required,  as  provided  in 

§  75.24(d); 

(4)  Hourly  average  diluent  gas 
concentration  (for  NOx-diluent 
monitoring  systems,  only,  in  units  of 
percent  O2  or  percent  CO2,  rounded  to 
the  nearest  tenth); 

(5)  If  applicable,  the  hourly  average 
moistm*  content  of  the  stack  gas 
(percent  H2O,  roimded  to  the  nearest 
tenth).  If  the  continuous  moistiu^ 
monitoring  system  consists  of  wet-  and 
dry-basis  oxygen  analyzers,  also  record 
both  the  hourly  wet-  and  dry-basis 
oxygen  readings  (in  percent  O2,  rounded 
to  the  nearest  tenth); 

(6)  Hourly  average  NOx  emission  rate 
(for  NOx-diluent  monitoring  systems 
only,  in  imits  of  Ib/mmBtu,  rounded 
either  to  the  nearest  himdredth  or 
thousandth  prior  to  April  1,  2000  and 
rounded  to  the  nearest  thousandth  on 
and  after  April  1,  2000); 

(7)  Hourly  average  NOx  emission  rate 
(for  NOx-diluent  monitoring  systems 
only,  in  units  of  Ib/mmBtu,  rounded 
either  to  the  nearest  himdredth  or 
thousandth  prior  to  April  1,  2000  and 
rounded  to  the  nearest  thousandth  on 
and  after  April  1,  2000),  adjusted  for 
bias  if  bias  adjustment  factor  is  required, 
as  provided  in  §  75.24(d).  The 
requirement  to  report  hourly  NOx 
emission  rates  to  the  nearest  thousandth 
shall  not  affect  NOx  compliance 
determinations  under  part  76  of  this 
chapter,  compliance  with  each 
applicable  emission  limit  under  part  76 
shall  be  determined  to  the  nearest 
hundredth  pound  per  million  Btu; 

(8)  Percent  monitoring  system  data 
availability  (recorded  to  the  nearest 
tenth  of  a  percent),  for  the  NOx-diluent 
or  NOx  concentration  monitoring 
system,  and,  if  applicable,  for  the 
moisture  monitoring  system,  calculated 
pursuant  to  §  75.32; 

(9)  Method  of  determination  for  , 
hourly  average  NOx  emission  rate  or 
NOx  concentration  and  (if  applicable) 
for  the  hourly  average  moisture 


percentage,  using  Codes  1-55  in  Table 
4a  of  this  section;  and 

(10)  Identification  codes  for  emissions 
formulas  used  to  derive  hourly  average 
NOx  emission  rate  and  total  NOx  mass 
emissions,  as  provided  in  §  75.53,  and 
(if  apphcable)  the  F-factor  used  to 
convert  NOx  concentrations  into 
emission  rates. 

(e)  CO2  emission  record  provisions. 
Except  for  a  low  mass  emissions  unit  for 
which  the  owner  or  operator  is  using  the 
optional  low  mass  emissions  excepted 
methodology  in  §  75.19(c)  for  estimating 
CO2  mass  emissions,  the  owner  or 
operator  shall  record  or  calculate  CO2 
emissions  for  each  affected  unit  using 
one  of  the  following  methods  specified 
in  this  section: 

(1)  If  the  owner  or  operator  chooses  to 
use  a  CO2  CEMS  (including  an  O2 
monitor  and  flow  monitor,  as  specified 
in  appendix  F  to  this  part),  then  the 
owner  or  operator  shall  record  for  each 
hour  or  partial  hour  during  which  the 
unit  operates  the  following  information 
for  CO2  mass  emissions,  as  measured 
and  reported  from  the  certified  primary 
monitor,  certified  back-up  monitor,  or 
other  approved  method  of  emissions 
determiaation: 

(i)  Component-system  identification 
code,  as  provided  in  §  75.53  (including 
identification  code  for  the  moisture 
monitoring  system,  if  applicable); 
(ii)  Date  and  hour; 

(iii)  Hourly  average  CO2  concentration 
(in  percent,  rounded  to  the  nearest 
tenth); 

(iv)  Hourly  average  volumetric  flow 
rate  (scfli,  rounded  to  the  nearest 
thousand  scfh); 

(v)  Hourly  average  moisture  content  of 
flue  gas  (percent,  rounded  to  the  nearest 
tenth),  where  CO2  concentration  is 
measured  on  a  dry  basis.  If  the 
continuous  moisture  monitoring  system 
consists  of  wet-  and  dry-basis  oxygen 
analyzers,  also  record  both  the  hourly 
wet-  and  dry-basis  oxygen  readings  (in 
percent  O2,  rounded  to  the  nearest 
tenth); 

(vi)  Hourly  average  CO2  mass 
emission  rate  (tons/hr,  rounded  to  the 
nearest  tenth); 

(vii)  Percent  monitor  data  availability 
for  both  the  CO2  monitoring  system  and, 
if  applicable,  the  moisture  monitoring 
system  (recorded  to  the  nearest  tenth  of 
a  percent),  calculated  pursuant  to 
§  75.32; 

(viii)  Method  of  determination  for 
hourly  average  CO2  mass  emission  rate 
and  hourly  average  CO2  concentration, 
and,  if  applicable,  for  the  hourly  average 
moisture  percentage,  using  Codes  1-55 
in  Table  4a  of  this  section; 

(ix)  Identification  code  for  emissions 
formula  used  to  derive  hourly  average 


CO2  mass  emission  rate,  as  provided  in 
§75.53;  and 

(x)  Indication  of  whether  the  diluent 
cap  was  used  for  CO2  calculation  for  the 
hour. 

(2)  As  an  alternative  to  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  may  use  the  procedures  in 
§  75.13  and  in  appendix  G  to  this  part, 
and  shall  record  daily  the  following 
information  for  CO2  mass  emissions: 

(i)  Date; 

(ii)  Daily  combustion-formed  CO2 
mass  emissions  (tons/day,  rounded  to 
the  nearest  tenth); 

(iii)  For  coal-fired  units,  flag 
indicating  whether  optional  procedure 
to  adjust  combustion-formed  CO2  mass 
emissions  for  carbon  retained  in  flyash 
has  been  used  and,  if  so,  the  adjustment; 

(iv)  For  a  unit  with  a  wet  flue  gas 
desulfurization  system  or  other  controls 
generating  CO2,  daily  sorbent-related 
CO2  mass  emissions  (tons/day,  rounded 
to  the  nearest  tenth);  and 

(v)  For  a  unit  with  a  wet  flue  gas 
desulfurization  system  or  other  controls 
generating  CO;,  total  daily  CO2  mass 
emissions  (tons/day,  rounded  to  the 
nearest  tenth)  as  the  sum  of  combustion- 
formed  emissions  and  sorbent-related 
emissions. 

(f)  Opacity  records.  The  owner  or 
operator  shall  record  opacity  data  as 
specified  by  the  State  or  local  air 
pollution  control  agency.  If  the  State  or 
local  air  pollution  control  agency  does 
not  specify  recordkeeping  requirements 
for  opacity,  then  record  the  information 
required  by  paragraphs  (f)  (1)  through 
(5)  of  this  section  for  each  affected  unit, 
except  as  provided  in  §§  75.14(b),  (c), 
and  (d).  The  owner  or  operator  shall 
also  keep  records  of  all  incidents  of 
opacity  monitor  downtime  during  unit 
operation,  including  reason(s)  for  the 
monitor  outage(s)  and  any  corrective 
action(s)  taken  for  opacity,  as  measured 
and  reported  by  the  conthiuous  opacity 
monitoring  system: 

(1)  Component/system  identification 
code; 

(2)  Date,  hour,  and  minute; 

(3)  Average  opacity  of  emissions  for 
each  six  minute  averaging  period  (in 
percent  opacity); 

(4)  If  the  average  opacity  of  emissions 
exceeds  the  applicable  standard,  then  a 
code  indicating  such  an  exceedance  has 
occurred;  and  (5)  Percent  monitor  data 
availability  (recorded  to  the  nearest 
tenth  of  a  percent),  calculated  according 
to  the  requirements  of  the  procedure 
recommended  for  State  Implementation 
Plans  in  appendix  M  to  part  51  of  this 
chapter. 

(g)  Diluent  record  provisions.  The 
owner  or  operator  of  a  unit  using  a  flow 
monitor  and  an  O2  diluent  monitor  to 
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determine  heat  input,  in  accordance 
with  Equation  F-17  or  F-18  of  appendix 
F  to  this  part,  or  a  unit  that  accounts  for 
heat  input  using  a  flow  monitor  and  a 
CO2  diluent  monitor  (which  is  used 
only  for  heat  input  determination  and  is 
not  used  as  a  CO2  pollutant 
concentration  monitor)  shall  keep  the 
following  records  for  the  O2  or  CO2 
diluent  monitor: 

(1)  Component-system  identification 
code,  as  provided  in  §  75.53; 

(2)  Date  and  hour; 

(3)  Hourly  average  diluent  gas  (O2  or 
CO2)  concentration  (in  percent,  rounded 
to  the  nearest  tenth); 

(4)  Percent  monitor  data  availability 
for  the  diluent  monitor  (recorded  to  the 
nearest  tenth  of  a  percent),  calculated 
pursuant  to  §  75.32;  and 

(5)  Method  of  determination  code  for 
diluent  gas  {O2  or  CO2)  concentration 
data  using  Codes  1-55,  in  Table  4a  of 
this  section. 

(h)  Missing  data  records.  The  owner 
or  operator  shall  record  the  causes  of 
any  missing  data  periods  and  the 
actions  taken  by  the  owner  or  operator 
to  correct  such  causes. 

41.  Section  75.58  is  added  to  subpart 
F  to  read  as  follows: 

§75.58    General  recordkeeping  provisions 
for  specific  situations. 

Before  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
either  this  section  or  §  75.55.  However, 
the  provisions  of  this  section  which 
support  a  regulatory  option  provided  in 
another  section  of  this  part  must  be 
followed  if  that  regulatory  option  is 
exercised  prior  to  April  1,  2000.  On  or 
after  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
this  section. 

(a)  [Reserved] 

(b)  Specific  parametric  data  record 
provisions  for  calculating  substitute 
emissions  data  for  units  with  add-on 
emission  controls.  In  accordance  with 
§  75.34,  the  owner  or  operator  of  an 
affected  unit  with  add-on  emission 
controls  shall  either  record  the 
applicable  information  in  paragraph 
(b)(3)  of  this  section  for  each  hour  of 
missing  SO2  concentration  data  or  NOx 
emission  rate  (in  addition  to  other 
information],  or  shall  record  the 
information  in  paragraph  (b)(1)  of  this 
section  for  SO2  or  paragraph  (b)(2)  of 
this  section  for  NOx  through  an 
automated  data  acquisition  and 
handling  system,  as  appropriate  to  the 
type  of  add-on  emission  controls: 

(1)  For  units  with  add-on  SO2 
emission  controls  using  the  optional 
parametric  monitoring  procedures  in 
appendix  C  to  this  part,  for  each  hour 
of  missing  SO2  concentration  or 
volxunetric  flow  data: 


(i)  The  information  required  in 
§  75.54(c)  or  §  75.57(c)  for  SO2 
concentration  and  volumetric  flow,  if 
either  one  of  these  monitors  is  still 
operating; 


(ii)  Date  and  hour; 
(i 


(iii)  Number  of  operating  scrubber 
modules; 

(iv)  Total  feedrate  of  slurry  to  each 
operating  scrubber  module  (gal/min); 

(v)  Pressure  differential  across  each 
operating  scrubber  module  (inches  of 
water  column); 

(vi)  For  a  imit  with  a  wet  flue  gas 
desulfurization  system,  an  in-line 
measure  of  absorber  pH  for  each 
operating  scrubber  module; 

(vii)  For  a  imit  with  a  dry  flue  gas 
desulfurization  system,  the  inlet  and 
outlet  temperatures  across  each 
operating  scrubber  module; 

(viii)  For  a  imit  with  a  wet  flue  gas 
desulfurization  system,  the  percent 
solids  in  slurry  for  each  scrubber 
module; 

(ix)  For  a  unit  with  a  dry  flue  gas 
desulfurization  system,  the  slurry  feed 
rate  (gal/min)  to  the  atomizer  nozzle; 

(x)  For  a  unit  with  SO2  add-on 
emission  controls  other  than  wet  or  dry 
limestone,  corresponding  parameters 
approved  by  the  Administrator; 

fxi)  Method  of  determination  of  SO2 
concentration  and  volumetric  flow 
using  Codes  1-15  in  Table  4  of  §  75.54 
or  Codes  1-55  in  Table  4a  of  §  75.57; 
and 

(xii)  Inlet  and  outlet  SO2 
concentration  values,  recorded  by  an 
SO2  continuous  emission  monitoring 
system,  and  the  removal  efficiency  of 
the  add-on  emission  controls. 

(2)  For  imits  with  add-on  NOx 
emission  controls  using  the  optional 
parametric  monitoring  procedures  in 
appendix  C  to  this  part,  for  each  hour 
of  missing  NOx  emission  rate  data: 

(i)  Date  and  hour; 

(ii)  Inlet  air  flow  rate  (scfh,  rounded 
to  the  nearest  thousand); 

(iii)  Excess  O2  concentration  of  flue 
gas  at  stack  outlet  (percent,  rounded  to 
the  nearest  tenth  of  a  percent); 

(iv)  Carbon  monoxide  concentration 
of  flue  gas  at  stack  outlet  (ppm,  rouinded 
to  the  nearest  tenth); 

(v)  Temperature  of  flue  gas  at  furnace 
exit  or  economizer  outlet  duct  (°F); 

(vi)  Other  parameters  specific  to  NOx 
emission  controls  (e.g.,  average  hourly 
reagent  feedrate); 

(vii)  Method  of  determination  of  NOx 
emission  rate  using  Codes  1-15  in  Table 
4  of  §  75.54  or  Codes  1-55  in  Table  4a 
of  §75.57;  and 

(viii)  Inlet  and  outlet  NOx  emission 
rate  values  recorded  by  a  NOx 
continuous  emission  monitoring  system 
and  the  removal  efficiency  of  the  add- 
on emission  controls. 

(3)  For  units  with  add-on  SO2  or  NOx 
emission  controls  following  the 


provisions  of  §  75.34(a)(1)  or  (a)(2),  the 
owner  or  operator  shall,  for  each  hour 
of  missing  SO2  or  NOx  emission  data, 
record: 

(i)  Parametric  data  which  demonstrate 
the  proper  operation  of  the  add-on 
emission  controls,  as  described  in  the 
quality  assurance/quality  control 
program  for  the  unit.  The  parametric 
data  shall  be  maintained  on  site  and 
shall  be  submitted,  upon  request,  to  the 
Administrator,  EPA  Regional  office. 
State,  or  local  agency; 

(ii)  A  flag  indicating  either  that  the 
add-on  emission  controls  are  operating 
properly,  as  evidenced  by  all  parameters 
being  within  the  ranges  specified  in  the 
quality  assurance/quality  control 
program,  or  that  the  add-on  emission 
controls  are  not  operating  properly; 

(iii)  For  units  substituting  a 
representative  SO2  concentration  during 
missing  data  periods  under  §  75.34(a)(2), 
any  available  inlet  and  outlet  SO2 
concentration  values  recorded  by  an 
SO2  continuous  emission  monitoring 
system;  and 

(iv)  For  units  substituting  a 
representative  NOx  emission  rate  dining 
missing  data  periods  under  §  75.34(a)(2), 
any  available  inlet  and  outlet  NOx 
emission  rate  values  recorded  by  a 
continuous  emission  monitoring  system. 

(c)  Specific  SO2  emission  record 
provisions  for  gas-fired  or  oil-fired  units 
using  optional  protocol  in  appendix  D 
to  this  part.  In  lieu  of  recording  the 
information  in  §  75.54(c)  or  §  75.57(c), 
the  owner  or  operator  shall  record  the 
applicable  information  in  this  paragraph 
for  each  affected  gas-fired  or  oil-fired 
unit  for  which  the  owner  or  operator  is 
using  the  optional  protocol  in  appendix 
D  to  this  part  for  estimating  SO2  mass 
emissions: 

(1)  For  each  hour  when  the  unit  is 
combusting  oil: 

(i)  Date  and  hour; 

(ii)  Hourly  average  volumetric  flow 
rate  of  oil,  while  the  unit  combusts  oil, 
with  the  units  in  which  oil  flow  is 
recorded  (gal/hr,  scf/hr,  m^/hr,  or  bbl/ 
hr,  rounded  to  the  nearest  tenth)  (flag 
value  if  derived  fi'om  missing  data 
procedures); 

(iii)  Sulfur  content  of  oil  sample  used 
to  determine  SO2  mass  emission  rate 
(rounded  to  nearest  hundredth  for  diesel 
fuel  or  to  the  nearest  tenth  of  a  percent 
for  other  fuel  oil)  (flag  value  if  derived 
from  missing  data  procedures); 

(iv)  [Reserved]; 

(v)  Mass  flow  rate  of  oil  combusted 
each  hour  and  method  of  determination 
(Ib/hr,  rounded  to  the  nearest  tenth) 
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(flag  value  if  derived  from  missing  data 
procedures); 

(vi)  SO2  mass  emission  rate  from  oil 
(Ib/hr,  roimded  to  the  nearest  tenth); 

(vii)  For  units  using  volumetric  oil 
flowmeters,  density  of  oil  with  the  luiits 
in  which  oil  density  is  recorded  and 
method  of  determination  (flag  value  if 
derived  from  missing  data  procedures); 

fviii)  Gross  calorific  value  of  oil  used 
to  determine  heat  input  and  method  of 
determination  (Btu/lb)  (flag  value  if 
derived  from  missing  data  procedures); 

(ix)  Hourly  heat  input  rate  from  oil, 
according  to  procedures  in  appendix  D 
to  this  part  (mmBtu/hr,  to  the  nearest 
tenth); 

(x)  Fuel  usage  time  for  combustion  of 
oil  during  the  hour  (rounded  up  to  the 
nearest  fraction  of  an  hour  (in  equal 
increments  that  can  range  from  one 
himdredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator)) 
(flag  to  indicate  multiple/single  fuel 
t5rpes  combusted); 

(xi)  Monitoring  system  identification 
code; 

(xii)  Operating  load  range 
corresponding  to  gross  unit  load  (01- 
20);  and 

(xiii)  Type  of  oil  combusted. 

(2)  For  gas-fired  units  or  oil-fired 
units  using  the  optional  protocol  in 
appendix  D  to  this  part  for  daily  manual 
oil  sampling,  when  the  imit  is 
combusting  oil,  the  highest  sulfur 
content  recorded  from  the  most  recent 
30  daily  oil  samples  (rovmded  to  the 
nearest  tenth  of  a  percent). 

(3)  For  gas-fired  units  or  oil-fired 
imits  using  the  optional  protocol  in 
appendix  D  to  this  part,  when  either  an 
assumed  oil  svdfur  content  or  density 
value  is  used,  or  when  as-delivered  oil 
sampling  is  performed: 

(i)  Record  the  measured  sulfur 
content,  gross  calorific  value,  and,  if 
applicable,  density  from  each  fuel 
sample;  and 

(ii)  Record  and  report  the  assumed 
sulfur  content,  gross  calorific  value, 
and,  if  applicable,  density  used  to 
calculate  SO2  mass  emission  rate  or  heat 
input  rate. 

(4)  For  each  hour  when  the  unit  is 
combusting  gaseous  fuel: 

(i)  Date  and  hour. 

(ii)  Hourly  heat  input  rate  irom 
gaseous  fuel,  according  to  procediues  in 
appendix  F  to  this  part  (mmfitu/hr, 
rounded  to  the  nearest  tenth). 

(iii)  Sulfur  content  or  SO2  emission 
rate,  in  one  of  the  following  formats,  in 
accordance  with  the  appropriate 
procedure  from  appendix  D  to  this  part: 

(A)  Sulfur  content  of  gas  sample  and 
method  of  determination  (rounded  to 
the  nearest  0.1  grains/100  scf)  (flag 
value  if  derived  frtim  missing  data 
procedures);  or 


(B)  Defaidt  SO2  emission  rate  of 
0.0006  Ib/mmBtu  for  pipeline  natural 
gas,  or  calculated  SO2  emission  rate  for 
natural  gas  from  section  2.3.2.1.1  of 
appendix  D  to  this  part. 

(iv)  Hourly  flow  rate  of  gaseous  fuel, 
while  the  unit  combusts  gas  (100  scfh) 
and  source  of  data  code  for  gas  flow 
rate. 

(v)  Gross  calorific  value  of  gaseous 
fuel  used  to  determine  heat  input  rate 
(Btu/100  scf)  (flag  value  if  derived  from 
missing  data  procedures). 

(vi)  SO2  jnass  emission  rate  due  to  the 
combustion  of  gaseous  fuels  (Ib/hr). 

(vii)  Fuel  usage  time  for  combustion 
of  gaseous  fuel  during  the  hour 
(rounded  up  to  the  nearest  fraction  of  an 
hour  (in  equal  increments  that  can  range 
from  one  himdredth  to  one  quarter  of  an 
hour,  at  the  option  of  the  owner  or 
operator))  (flag  to  indicate  multiple/ 
single  fuel  types  combusted). 

(viii)  Monitoring  system  identification 
code. 

(ix)  Operating  load  range 
corresponding  to  gross  unit  load  (01- 
20). 

(x)  T5rpe  of  gas  combusted. 

(5)  For  each  oil  sample  or  sample  of 
diesel  fuel: 

(i)  Date  of  sampling; 

(ii)  Sulfur  content  (percent,  rounded 
to  the  nearest  himdredth  for  diesel  fuel 
and  to  the  nearest  tenth  for  other  fuel 
oil); 

(iii)  Gross  calorific  value  (Btu/lb);  and 

(iv)  Density  or  specific  gravity,  if 
required  to  convert  volume  to  mass. 

(6)  For  each  sample  of  gaseous  fuel  for 
sulfur  content: 

(i)  Date  of  sampling;  and 
(ii)  Sulfur  content  (grains/lOO  scf, 
rounded  to  the  nearest  tenth). 

(7)  For  each  sample  of  gaseous  fuel  for 
gross  calorific  value: 

(i)  Date  of  sampling;  and 

(ii)  Gross  calorific  value  (Btu/lOO  scf) 

(8)  For  each  oil  sample  or  sample  of 
gaseous  fuel: 

(i)  Type  of  oil  or  gas;  and 
(ii)  Tjrpe  of  sulfur  sampling  (using 
codes  in  tables  D-4  and  D-5  of 
appendix  D  to  this  part)  and  value  used 
in  calculations,  and  tjrpe  of  GCV  or 
density  sampling  (using  codes  in  tables 
D-4  and  D-5  of  appendix  D  to  this  part). 

(d)  Specific  NOx  emission  record 
provisions  for  gas-fired  peaking  units  or 
oil-fired  peaking  units  using  optional 
protocol  in  appendix  E  to  this  part.  In 
lieu  of  recording  the  information  in 
paragraph  §  75.54(d)  or  §  75.57(d),  the 
owner  or  operator  shall  record  the 
applicable  information  in  this  paragraph 
for  each  affected  gas-fired  pealdng  unit 
or  oil-fired  peaking  unit  for  which  the 
owner  or  operator  is  using  the  optional 
protocol  in  appendix  E  to  this  part  for 


estimating  NOx  emission  rate.  The 
owner  or  operator  shall  meet  the 
requirements  of  this  section,  except  that 
the  requirements  under  paragraphs 
(d)(l)(vii)  and  (d)(2)(vii)  of  this  section 
shall  become  applicable  on  the  date  on 
which  the  owner  or  operator  is  required 
to  monitor,  record,  and  report  NOx  mass 
emissions  under  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program,  if  the  provisions  of  subpart  H 
of  this  part  are  adopted  as  requirements 
under  such  a  program. 

(1)  For  each  hour  when  the  unit  is 
combusting  oil: 

(i)  Date  and  hour; 

(ii)  Hourly  average  mass  flow  rate  of 
oil  while  the  unit  combusts  oil  with  the 
units  in  which  oil  flow  is  recorded  (lb/ 
hr); 

(iii)  Gross  calorific  value  of  oil  used 
to  determine  heat  input  (Btu/lb); 

(iv)  Hourly  average  NOx  emission  rate 
from  combustion  of  oil  (Ib/mmBtu, 
rounded  to  the  nearest  hundredth); 

(v)  Heat  input  rate  of  oil  (mmBtu/hr, 
rounded  to  the  nearest  tenth); 

(vi)  Fuel  usage  time  for  combustion  of 
oil  during  the  hour  (rounded  up  to  the 
nearest  fraction  of  an  hour,  in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator); 

(vii)  NOx  mass  emissions,  calculated 
in  accordance  with  section  8.1  of 
appendix  F  to  this  part; 

fviii)  NOx  monitoring  system 
identification  code; 

(ix)  Fuel  flow  monitoring  system 
identification  code;  and 

(x)  Segment  identification  of  the 
correlation  curve. 

(2)  For  each  hour  when  the  unit  is 
combusting  gaseous  fuel: 

(i)  Date  and  hour; 

(ii)  Hourly  average  fuel  flow  rate  of 
gaseous  fuel,  while  the  unit  combusts 
gas  (100  scfh); 

(iii)  Gross  calorific  value  of  gaseous 
fuel  used  to  determine  heat  input  (Btu/ 
100  scf)  (flag  value  if  derived  from 
missiiig  data  procedures); 

(iv)  Hourly  average  NOx  emission  rate 
from  combustion  of  gaseous  fuel  (lb/ 
mmBtu,  founded  to  nearest  hundredth); 

(v)  Heat  input  rate  from  gaseous  fuel, 
while  the  unit  combusts  gas  (mmBtu/hr, 
rounded  to  the  nearest  tenth); 

(vi)  Fuel  usage  time  for  combustion  of 
gaseous  fuel  during  the  hour  (rounded 
up  to  the  nearest  fraction  of  an  hour,  in 
equal  increments  that  can  range  from 
one  hundredth  to  one  quarter  of  an 
hour,  at  the  option  of  the  owner  or 
operator); 

(vii)  NOx  mass  emissions,  calculated 
in  accordance  with  section  8.1  of 
appendix  F  to  this  part; 

(viii)  NOx  monitoring  system 
identification  code; 
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(ix)  Fuel  flow  monitoring  system 
identification  code;  and 

(x)  Segment  identification  of  the 
correlation  curve. 

(3)  For  each  hour  when  the  unit 
combusts  multiple  fuels: 

(i)  Date  and  hour; 

(ii)  Hourly  average  heat  input  rate 
from  all  fuels  (mmBtu/hr,  rounded  to 
the  nearest  tenth);  and 

(iii)  Hourly  average  NOx  emission  rate 
for  the  unit  for  all  fuels  (Ib/mmBtu, 
rounded  to  the  nearest  hundredth). 

(4)  For  each  hour  when  the  unit 
combusts  any  fuel(s): 

(i)  For  stationary  gas  turbines  and 
diesel  or  dual-fuel  reciprocating 
engines,  hoiorly  averages  of  operating 
parameters  under  section  2.3  of 
appendix  E  to  this  part  (flag  if  value  is 
outside  of  manufacturer's  recommended 
range);  and 

(ii)  For  boilers,  hourly  average  boiler 
O2  reading  (percent,  rounded  to  the 
nearest  tenth)  (flag  if  value  exceeds  by 
more  than  2  percentage  points  the  O2 
level  recorded  at  the  same  heat  input 
during  the  previous  NOx  emission  rate 
test). 

(5)  For  each  fuel  sample: 
(i)  Date  of  sampling; 

(ii)  Gross  calorific  value  (Btu/lb  for 
oil,  Btu/100  scf  for  gaseous  fuel);  and 

(iii)  Density  or  specific  gravity,  if 
required  to  convert  volume  to  mass. 

(6)  Flag  to  indicate  multiple  or  single 
fuels  combusted. 

(e)  Specific  SO2  emission  record 
provisions  during  the  combustion  of 
gaseous  fuel.  (1)  If  SO2  emissions  are 
determined  in  accordance  with  the 
provisions  in  §  75.11(e)(2)  during  hours 
in  which  only  gaseous  fiiel  is  combusted 
in  a  imit  with  an  SO2  GEMS,  the  owner 
or  operator  shall  record  the  information 
in  paragraph  (c)(3)  of  this  section  in  lieu 
of  the  information  in  §§  75.54(c)(1)  and 
(c)(3)  or  §§  75.57(c)(1),  (c)(3),  and  (c)(4), 
for  those  hours. 

(2)  The  provisions  of  this  paragraph 
apply  to  a  unit  which,  in  accordance 
with  the  provisions  of  §  75.11(e)(3),  uses 
an  SO2  GEMS  to  determine  SO2 
emissions  during  hours  in  which  only 
gaseous  fuel  is  combusted  in  the  unit.  If 
the  unit  sometimes  bums  only  gaseous 
fuel  that  is  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter)  as  a 
primary  and/or  backup  fuel  and  at  other 
times  combusts  higher  sulfur  fuels,  such 
as  coal  or  oil,  as  primary  and/or  backup 
fuel(s),  then  the  owner  or  operator  shall 
keep  records  on-site,  in  a  form  suitable 
for  inspection,  of  the  type(s)  of  fuel{s) 
burned  during  each  period  of  missing 
SO2  data  and  the  number  of  hours  that 
each  type  of  fuel  was  combusted  in  the 
unit  during  each  missing  data  period. 
This  recordkeeping  requirement  does 


not  apply  to  an  affected  unit  that  bums 
very  low  sulfur  fuel  exclusively,  nor 
does  it  apply  to  a  imit  that  bums  such 
gaseous  fuel(s)  only  during  unit  startup, 
(f)  Specific  SO2.  NOx.  and  CCh  record 
provisions  for  gas-fired  or  oil-fired  units 
using  the  optional  low  mass  emissions 
excepted  methodology  in  §  75.19.  In  lieu 
of  recording  the  information  in 
§§  75.54(b)  through  (e)  or  §§  75.57(b) 
through  (e),  the  ovraer  or  operator  shall 
record  the  following  information  for 
each  affected  low  mass  emissions  imit 
for  which  the  owner  or  operator  is  using 
the  optional  low  mass  emissions 
excepted  methodology  in  §  75.19(c): 

(1)  All  low  mass  emission  units  shall 
report  for  each  hour: 
(i)  Date  and  hour; 

(ii)  Unit  operating  time  (xmits  using 
the  long  term  fuel  flow  methodology 
report  operating  time  to  be  1); 

(iii)  Fuel  type  (pipeline  natural  gas, 
natural  gas,  residual  oil,  or  diesel  fuel) 
(note:  if  more  than  one  type  of  fuel  is 
combusted  in  the  hour,  indicate  the  fuel 

type  which,results  in  the  highest 

emission  factors  for  NOx); 
(iv)  Average  hourly  NOx  emission  rate 

(Ib/mmBtu,  rounded  to  the  nearest 

thousandth); 
(v)  Hourly  NOx  mass  emissions  (lbs, 

rounded  to  the  nearest  tenth); 
(vi)  Hourly  SO2  mass  emissions  (lbs, 

roimded  to  the  nearest  tenth); 
(vii)  Hourly  GO2  mass  emissions 

(tons,  rounded  to  the  nearest  tenth); 
(viii)  Hourly  calculated  unit  heat 

input  in  mmBtu; 
(ix)  Hourly  unit  output  in  gross  load 

or  steam  load; 
(x)  The  method  of  determining  hourly 

heat  input:  unit  maximum  rated  heat 

input,  unit  long  term  fuel  flow  or  group 

long  term  fuel  flow; 
(xi)  The  method  of  determining  NOx 

emission  rate  used  for  the  hour:  default 

based  on  fuel  combusted,  imit  specific 

default  based  on  testing  or  historical 

data,  group  default  based  on 

representative  testing  of  identical  units, 

unit  specific  based  on  testing  of  a  unit 

with  NOx  controls  operating,  or  missing 

data  value;  and 
(xii)  Gontrol  status  of  the  unit. 
(2)  Low  mass  emission  units  using  the 

optional  long  term  fuel  flow 

methodology  to  determine  unit  heat 

input  shall  report  for  each  quarter: 
(i)  Type  of  fiiel; 
(ii)  Beginning  date  and  hour  of  long 

term  fuel  flow  measurement  period; 
(iii)  End  date  and  hour  of  long  term 

fuel  flow  period; 
(iv)  Quantity  of  fuel  measured; 
(v)  Units  of  measure: 
(vi)  Fuel  GCV  value  used  to  calculate 

heat  input; 
(vii)  Units  of  GGV; 


(viii)  Method  of  determining  fuel  GCV 
used; 

(ix)  Method  of  determining  fuel  flow 
over  period; 

(x)  Gomponent-system  identification 
code; 

(xi)  Quarter  and  year; 

(xii)  Total  heat  input  (mmBtu);  and 

(xiii)  Operating  hours  in  period. 

42.  Section  75.59  is  added  to  subpart 
F  to  read  as  follows: 

§75.59    Certification,  quality  sMurance, 
and  quality  control  record  provisions. 

Before  April  1,  2000,  the  owner  or 
operator  shall  meet  the  requirements  of 
this  section  or  §  75.56.  However,  the 
provisions  of  this  section  which  support 
a  regulatory  option  provided  in  another 
section  of  diis  part  must  be  followed  if 
that  regulatory  option  is  exercised  prior 
to  April  1,  2000.  On  or  after  April  1, 
2000,  the  ovraer  or  operator  shall  meet 
the  requirements  of  this  section. 

(a)  Continuous  emission  or  opacity 
monitoring  systems.  The  owner  or 
operator  shall  record  the  applicable 
information  in  this  section  for  each 
certified  monitor  or  certified  monitoring 
system  (including  certified  backup 
monitors)  measuring  and  recording 
emissions  or  flow  from  an  affected  unit. 

(1)  For  each  SO2  or  NOx  pollutant 
concentration  monitor,  flow  monitor, 
GO2  pollutant  concentration  monitor 
(including  O2  monitors  used  to 
determine  GO2  emissions),  or  diluent 
gas  monitor  (including  wet-  and  dry- 
basis  O2  monitors  used  to  determine 
percent  moisture),  the  owner  or  operator 
shall  record  the  following  for  all  daily 
and  7-day  calibration  error  tests  and  all 
off-line  calibration  demonstrations, 
including  any  follow-up  tests  after 
corrective  action: 

(i)  Gomponent-system  identification 
code; 
(ii)  Instrument  span  and  span  scale; 
(iii)  Date  and  hour; 
(iv)  Reference  value  (i.e.,  calibration 
gas  concentration  or  reference  signal 
value,  in  ppm  or  other  appropriate 
units); 

(v)  Observed  value  (monitor  response 
during  calibration,  in  ppm  or  other 
appropriate  imits); 

(vi)  Percent  calibration  error  (rounded 
to  the  nearest  tenth  of  a  percent)  (flag  if 
using  alternative  performance 
specification  for  low  emitters  or 
differential  pressure  flow  monitors); 
(vii)  Galibration  gas  level; 
(viii)  Test  number  and  reason  for  test; 
(ix)  For  7-day  calibration  tests  for 
certification  or  recertification,  a 
certification  from  the  cylinder  gas 
vendor  or  GEMS  vendor  that  calibration 
gas,  as  defined  in  §  72.2  of  this  chapter 
and  appendix  A  to  this  part,  was  used 
to  conduct  calibration  error  testing; 
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(x)  Description  of  any  adjustments, 
corrective  actions,  or  maintenance  prior 
to  a  passed  test  or  following  a  failed  test; 
and 

(xi)  For  the  qualifying  test  for  off-line 
calibration,  the  owner  or  operator  shall 
indicate  whether  the  unit  is  off-line  or 
on-line. 

(2)  For  each  flow  monitor,  the  owner 
or  operator  shall  record  the  following 
for  all  daily  interference  checks, 
including  any  follow-up  tests  after 
corrective  action. 

(i)  Component-system  identification 
code; 

(ii)  Date  and  hour; 

(iii)  Code  indicating  whether  monitor 
passes  or  fails  the  interference  check; 
and 

(iv)  Description  of  any  adjustments, 
corrective  actions,  or  maintenance  prior 
to  a  passed  test  or  following  a  failed  test. 

(3)  For  each  SO2  or  NOx  pollutant 
concentration  monitor,  CO2  pollutant 
concentration  monitor  (including  O2 
monitors  used  to  determine  CO2 
emissions),  or  diluent  gas  monitor 
(including  wet-  and  dry-basis  O2 
monitors  used  to  determine  percent 
moisture),  the  owner  or  operator  shall 
record  the  following  for  the  initial  and 
all  subsequent  linearity  check(s), 
including  any  follow-up  tests  after 
corrective  action. 

(i)  Component-system  identification 
code; 

(ii)  Instrument  span  and  span  scale; 

(iii)  Calibration  gas  level; 

(iv)  Date  and  time  (hour  and  minute) 
of  each  gas  injection  at  each  calibration 
gas  level; 

(v)  Reference  value  (i.e.,  reference  gas 
concentration  for  each  gas  injection  at 
each  calibration  gas  level,  in  ppm  or 
other  appropriate  imits); 

(vi)  Observed  value  (monitor  response 
to  each  reference  gas  injection  at  each 
calibration  gas  level,  in  ppm  or  other 
appropriate  units); 

(vii)  Mean  of  reference  values  and 
mean  of  measured  values  at  each 
calibration  gas  level; 

(viii)  Linearity  error  at  each  of  the 
reference  gas  concentrations  (rounded  to 
nearest  tenth  of  a  percent)  (flag  if  using 
alternative  performance  specification); 

(ix)  Test  number  and  reason  for  test 
(flag  if  aborted  test);  and 

(x)  Description  of  any  adjustments, 
corrective  action,  or  maintenance  prior 
to  a  passed  test  or  following  a  failed  test. 

(4)  For  each  differential  pressiue  type 
flow  monitor,  the  owner  or  operator 
shall  record  items  in  paragraphs  (a)(4) 
(i)  through  (v)  of  this  section,  for  all 
quarterly  leak  checks,  including  any 
follow-up  tests  after  corrective  action. 
For  each  flow  monitor,  the  owner  or 
operator  shall  record  items  in 


paragraphs  (a)(4)  (vi)  and  (vii)  for  all 
flow-to-load  ratio  and  gross  heat  rate 
tests: 

(i)  Component-system  identification 
code. 

(ii)  Date  and  hour. 

(iii)  Reason  for  test. 

(iv)  Code  indicating  whether  monitor 
passes  or  fails  the  quarterly  leak  check. 

(v)  Description  of  any  adjustments, 
corrective  actions,  or  maintenance  prior 
to  a  passed  test  or  following  a  failed  test. 

(vi)  Test  data  from  the  flow-to-load 
ratio  or  gross  heat  rate  (GHR)  evaluation, 
including: 

(A)  Monitoring  system  identification 
code; 

(B)  Calendar  year  and  quarter; 

(C)  Indication  of  whether  the  test  is  a 
flow-to-load  ratio  or  gross  heat  rate 
evaluation; 

(D)  Indication  of  whether  bias 
adjusted  flow  rates  were  Used; 

(E)  Average  absolute  percent 
difference  between  reference  ratio  (or 
GHR)  and  hourly  ratios  (or  GHR  values); 

(F)  Test  resuh; 

(G)  Number  of  hours  used  in  final 
quarterly  average; 

(H)  Number  of  hours  exempted  for  use 
of  a  different  fuel  type; 

(I)  Number  of  hours  exempted  for  load 
ramping  up  or  down; 

(J)  Number  of  hours  exempted  for 
scrubber  bypass; 

(K)  Number  of  hours  exempted  for 
hours  preceding  a  normal-load  flow 
RATA; 

(L)  Nimiber  of  hours  exempted  for 
hoius  preceding  a  successful  diagnostic 
test,  foUovtdng  a  documented  monitor 
repair  or  major  component  replacement; 
and 

(M)  Number  of  hours  excluded  for 
flue  gases  discharging  simultaneously 
thorough  a  main  stack  and  a  bypass 
stack. 

(vii)  Reference  data  for  the  flow-to- 
load  ratio  or  gross  heat  rate  evaluation, 
including  (as  applicable): 

(A)  Reference  flow  RATA  end  date 
and  time; 

(B)  Test  number  of  the  reference 
RATA; 

(C)  Reference  RATA  load  and  load 
level; 

(D)  Average  reference  method  flow 
rate  diuing  reference  flow  RATA; 

(E)  Reference  flow/load  ratio; 

(F)  Average  reference  method  diluent 
gas  concentration  diuing  flow  RATA 
and  diluent  gas  units  of  measure; 

(G)  Fuel  specific  Fa  -or  Fc-factor 
during  flow  RATA  and  F-factor  units  of 
measure; 

(H)  Reference  gross  heat  rate  value; 

(I)  Monitoring  system  identification 
code; 

(J)  Average  hourly  heat  input  >ate 
during  RATA; 


(K)  Average  gross  unit  load;  and 

(L)  Operating  load  level. 

(5)  For  each  SO2  pollutant 
concentration  monitor,  flow  monitor, 
each  CO2  pollutant  concentration 
monitor  (including  any  O2 
concentration  monitor  used  to 
determine  CO2  mass  emissions  or  heat 
input),  each  NOx-diluent  continuous 
emission  monitoring  system,  each  SO2- 
diluent  continuous  emission  monitoring 
system,  each  NOx  concentration 
monitoring  system,  each  diluent  gas  (O2 
or  CO2)  monitor  used  to  determine  heat 
input,  each  moistiue  monitoring  system, 
and  each  approved  alternative 
monitoring  system,  the  owner  or 
operator  shall  record  the  following 
information  for  the  initial  and  all 
subsequent  relative  accuracy  test  audits: 

(i)  Reference  method(s)  used. 

(ii)  Individual  test  run  data  from  the 
relative  accuracy  test  audit  for  the  SO2 
concentration  monitor,  flow  monitor, 
CO2  pollutant  concentration  monitor, 
NOx-diluent  continuous  emission 
monitoring  system,  S02-diluent 
continuous  emission  monitoring  system, 
diluent  gas  (O2  or  CO2)  monitor  used  to 
determine  heat  input,  NOx 
concentration  monitoring  system, 
moisture  monitoring  system,  or 
approved  alternative  monitoring  system, 
including: 

(A)  Date,  hour,  and  minute  of 
beginning  of  test  run; 

(B)  Date,  hour,  and  minute  of  end  of 
test  nm; 

(C)  Monitoring  system  identification 
code; 

(D)  Test  number  and  reason  for  test; 

(E)  Operating  load  level  (low,  mid, 
high,  or  normal,  as  appropriate)  and 
number  of  load  levels  comprising  test; 

(F)  Normal  load  indicator  for  flow 
RAT  As  (except  for  peaking  units); 

(G)  Units  of  measure; 
(H)  Run  number; 

(I)  Rim  value  from  GEMS  being  tested, 
in  the  appropriate  units  of  measure; 

(J)  Run  value  from  reference  method, 
in  the  appropriate  units  of  measure; 

(K)  Flag  value  (0, 1,  or  9,  as 
appropriate)  indicating  whether  run  has 
been  used  in  calculating  relative 
accuracy  and  bias  values  or  whether  the 
test  was  aborted  prior  to  completion; 

(L)  Average  gross  unit  load,  expressed 
as  a  total  gross  unit  load,  rounded  to  the 
nearest  MWe,  or  as  steam  load,  rounded 
to  the  nearest  thousand  Ib/hr);  and 

(M)  Flag  to  indicate  whether  an 
alternative  performance  specification 
has  been  used. 

(iii)  Calculations  and  tabulated 
results,  as  follows: 

(A)  Arithmetic  mean  of  the 
monitoring  system  measurement  values, 
of  the  reference  method  values,  and  of 
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their  diffOTences,  as  specliied  in 
Equation  A-7  in  appendix  A  to  this 
part; 

(B)  Standard  deviation,  as  specified  in 
Equation  A-8  in  appendix  A  to  this 
part; 

(C)  Confidence  coefficient,  as 
specified  in  Equation  A-9  in  appendix 
A  to  this  part; 

P)  Statistical  "t"  value  used  in 
calculations; 

(E)  Relative  accuracy  test  residts,  as 
specified  in  Equation  A-10  in  appendix 
A  to  this  part.  For  multi-level  flow 
monitor  tests  the  relative  accuracy  test 
results  shall  be  recorded  at  each  load 
level  tested.  Each  load  level  shall  be 
expressed  as  a  total  gross  unit  load, 
roimded  to  the  nearest  MWe,  or  as 
steam  load,  roiuided  to  the  nearest 
thousand  Ib/hr; 

(F)  Bias  test  results  as  specified  in 
section  7.6.4  in  appendix  A  to  this  part; 
and 

(G)  Bias  adjustment  factor  firom 
Equation  A-12  in  appendix  A  to  this 
part  for  any  monitoring  system  that 
failed  the  bias  test  (except  as  otherwise 
provided  in  section  7.6.5  of  appendix  A 
to  this  part)  and  1.000  for  any  - 
monitoring  system  that  passed  the  bias 
test. 

(iv)  Description  of  any  adjustment, 
corrective  action,  or  maintenance  prior 
to  a  passed  test  or  following  a  failed  or 
aborted  test. 

(v)  F-factor  value(s)  used  to  convert 
NOx  pollutant  concentration  and 
diluent  gas  (O2  or  CO2)  concentration 
measurements  into  NOx  emission  rates 
(in  Ib/mmBtu),  heat  input  or  CCh 
emissions. 

(vi)  For  flow  monitors,  the  equation 
used  to  linearize  the  flow  monitor  and 
the  numerical  values  of  the  polynomial 
coefficients  or  K  factor(s)  of  that 
equation. 

(vii)  For  moisture  monitoring  systems, 
the  coefficient  or  "K"  factor  or  other 
mathematical  algorithm  used  to  adjust 
the  monitoring  system  with  res{>ect  to 
the  reference  method. 

(6)  For  each  SO2,  NOx.  or  CO2 
pollutant  concentration  monitor,  NOx- 
diluent  continuous  emission  monitoring 
system,  S02-diluent  continuous 
emission  monitoring  system,  NOx 
concentration  monitoring  system,  or 
diluent  gas  (O2  or  CO2)  monitor  used  to 
determine  heat  ii^>ut,  the  owner  or 
operator  shall  record  the  following 
information  for  the  cycle  time  test: 

(1)  Component-system  identification 
code; 

(ii)  Date; 

(ili)  Start  and  end  times; 

(iv)  Upscale  and  downscale  cycle 
times  for  each  component; 

(v)  Stable  start  monitor  value; 


(vi)  Stable  end  monitor  value; 

(vii)  Reference  value  of  calibration 
gas(es); 

(vlii)  Calibration  gas  level; 

(ix)  Cycle  time  result  for  the  entire 
system; 

(x)  Reason  for  test;  and 

(xi)  Test  number. 

(7)  In  addition  to  the  information  in 
paragraph  (a)(5)  of  this  section,  the 
owner  or  operator  shall  record,  for  each 
relative  acciuacy  test  audit,  supporting 
information  sufficient  to  substantiate 
compliance  with  all  applicable  sections 
and  appendices  in  this  part.  Unless 
otherwise  specified  in  this  part  or  in  an 
applicable  test  method,  the  information 
in  paragraphs  (a)(7)(i)  through  (a)(7)(vi) 
may  be  recorded  either  in  hard  copy 
format,  electronic  format  or  a 
combination  of  the  two,  and  the  owner 
or  operator  shall  maintain  this 
information  in  a  format  suitable  for 
inspection  and  audit  purposes.  This 
RATA  supporting  information  shall 
include,  but  shall  not  be  limited  to,  the 
following  data  elements: 

(i)  For  each  RATA  using  Reference 
Method  2  (or  its  allowable  alternatives) 
in  appendix  A  to  part  60  of  this  chapter 
to  determine  volumetric  flow  rate: 

(A)  Information  indicating  whether  or 
not  the  location  meets  requirements  of 
Method  1  in  appendix  A  to  part  60  of 
this  chapter;  and 

(B)  Information  indicating  whether  or 
not  the  equipment  passed  the  required 
leak  checks. 

(ii)  For  each  run  of  each  RATA  using 
Reference  Method  2  (or  its  allowable 
alternatives  in  appendix  A  to  part  60  of 
this  chapter)  to  determine  voliunetric 
flow  rate,  record  the  following  data 
elements  (as  applicable  to  the 
measurement  method  used): 

(A)  Operating  load  level  (low,  mid, 
high,  or  normal,  as  appropriate); 

(B)  Number  of  reference  method 
traverse  points; 

(C)  Average  stack  gas  temperature 
CF); 

(D)  Barometric  pressiue  at  test  port 
(inches  of  mercury); 

(E)  Stack  static  pressure  (inches  of 
H2O); 

(F)  Absolute  stack  gas  pressure 
(inches  of  mercury); 

(G)  Percent  CO2  and  O2  in  the  stack 
gas,  dry  basis; 

(H)  CO2  and  O2  reference  method 
used; 

(I)  Moisture  content  of  stack  gas 
(percent  H2O); 

(J)  Molecular  weight  of  stack  gas,  dry 
basis  (Ib/lb-mole); 

(K)  Molecular  weight  of  stack  gas,  wet 
basis  (Ib/lb-mole); 

(L)  Stack  diameter  (or  equivalent 
diameter)  at  the  test  port  (ft); 


(M)  Average  square  root  of  velocity 
head  of  stack  gas  (inches  of  H20)  for  the 
run; 

(N)  Stack  or  duct  cross-sectional  area 
at  test  port  (ft^); 

(O)  Average  velocity  (ft/sec); 

(P)  Total  volumetric  flow  rate  (scfh, 
wet  basis); 

(Q)  Flow  rate  reference  method  used; 

(R)  Average  velocity,  adjusted  for  wall 
effects; 

(S)  Calculated  (site-specific)  wall 
effects  adjustment  factor  determined 
during  the  run,  and,  if  different,  the  wall 
effects  adjustment  factor  used  in  the 
calculations;  and 

(T)  Default  wall  effects  adjustment 
factor  used. 

(iii)  For  each  traverse  point  of  each 
run  of  each  RATA  using  Reference 
Method  2  (or  its  allowable  alternatives 
in  appendix  A  to  part  60  of  this  chapter) 
to  determine  volumetric  flow  rate, 
record  the  following  data  elements  (as 
applicable  to  the  measurement  method 
used): 

(A)  Reference  method  probe  type; 

(B)  Pressure  measiuement  device 
type; 

(C)  Traverse  point  ID; 

(D)  Probe  or  pitot  tube  calibration 
coefficient; 

(E)  Date  of  latest  probe  or  pitot  tube 
calibration; 

(F)  Velocity  differential  pressure  at 
traverse  point  (inches  of  H2O); 

(G)  Ts,  stack  temperature  at  the 
traverse  point  (°F); 

(H)  Composite  (wall  effects)  traverse 
point  identifier; 

(I)  Number  of  points  included  in 
composite  traverse  point; 

(J)  Yaw  angle  of  flow  at  traverse  point 
(degrees); 

(K)  Pitch  angle  of  flow  at  traverse 
point  (degrees); 

(L)  Calculated  velocity  at  traverse 
point  both  accounting  and  not 
accoimting  for  wall  effects  (ft/sec);  and 

(M)  Probe  identification  number. 

(iv)  For  each  RATA  using  Method  6C, 
7E,  or  3A  in  appendix  A  to  part  60  of 
this  chapter  to  detennine  SO2,  NOx, 
CO2,  or  O2  concentration: 

(A)  Pollutant  or  diluent  gas  being 
measured; 

(B)  Span  of  reference  method 
analyzer; 

(C)  Type  of  reference  method  system 
(e.g.,  extractive  or  dilution  type); 

(D)  Reference  method  dilution  factor 
(dilution  type  systems,  only); 

(E)  Reference  gas  ccmcentrations  (zero, 
mid,  and  high  gas  levels)  used  for  the  3- 
point  pre-test  analyzer  calibration  ema 
test  (or,  for  dilutirai  type  reference 
method  systems,  for  die  3-point  pre-test 
system  calibration  error  test)  and  for  any 
subsequent  recalibrations; 


(F)  Analyzer  responses  to  the  zero-, 
mid-, 'and  high-level  calibration  gases 
during  the  3-point  pre-test  analyzer  (or 
system)  calibration  error  test  and  during 
any  subsequent  recalibration(s); 

(G)  Analyzer  calibration  error  at  each 
gas  level  (zero,  mid,  and  high)  for  the  3- 
point  pre-test  analyzer  {or  system) 
calibration  error  test  and  for  any 
subsequent  recalibration(s)  (percent  of 
span  value); 

(H)  Upscale  gas  concentration  (mid  or 
high  gas  level)  used  for  each  pre-run  or 
post-run  system  bias  check  or  (for 
dilution  tjrpe  reference  method  systems) 
for  each  pre-run  or  post-nm  system 
calibration  error  check; 

0)  Analyzer  response  to  the 
calibration  gas  for  each  pre-run  or  post- 
run  system  bias  (or  system  calibration 
error)  check; 

(J)  The  arithmetic  average  of  the 
analyzer  responses  to  the  zero-level  gas, 
for  each  pair  of  pre-  and  post-run  system 
bias  (or  system  calibration  error)  checks; 

(K)  The  arithmetic  average  of  the 
analyzer  responses  to  the  upscale 
calibration  gas,  for  each  pair  of  pre-  and 
post-run  system  bias  (or  system 
calibration  error)  checks; 

(L)  The  results  of  each  pre-nm  and 
each  post-run  system  bias  (or  system 
calibration  error)  check  using  the  zero- 
level  gas  (percentage  of  span  value); 

(M)  The  results  of  each  pre-run  and 
each  post-run  system  bias  (or  system 
calibration  error)  check  using  the 
upscale  calibration  gas  (percentage  of 
span  value); 

(N)  Calibration  drift  and  zero  drift  of 
analyzer  during  each  RATA  run 
(percentage  of  span  value); 

(O)  Moisture  basis  of  the  reference 
method  analysis: 

(P)  Moisture  content  of  stack  gas,  in 
percent,  during  each  test  run  (if  needed 
to  convert  to  moisture  b«isis  of  CEMS 
being  tested); 

(Q)  Unadjusted  (raw)  average 
pollutant  or  diluent  gas  concentration 
for  each  run; 

(R)  Average  pollutant  or  diluent  gas 
concentration  for  each  run,  corrected  for 
calibration  bias  (or  calibration  error) 
and,  if  appUcable,  corrected  for 
moisture; 

(S)  The  F-facfor  used  to  convert 
reference  method  data  to  imits  of  lb/ 
mmBtu  (if  applicable); 

(T)  Date(s)  of  the  latest  analyzer 
interference  test(s); 

(U)  Results  of  the  latest  analjrzer 
interference  te8t(s); 

(V)  Date  of  the  latest  NO2  to  NO 
conversion  test  (Method  7E  only); 

(W)  Results  of  the  latest  NO2  to  NO 
conversion  test  (Method  7E  only);  and 

(X)  For  each  calibration  gas  cylinder 
used  during  each  RATA,  record  the 


cylinder  gas  vendor,  cylinder  niunber, 
expiration  date,  pollutant(s)  in  the 
cylinder,  and  certified  gas 
concentration(s). 

(v)  For  each  test  run  of  each  moistiue 
determination  using  Method  4  in 
appendix  A  to  part  60  of  this  chapter  (or 
its  allowable  alternatives),  whether  the 
determination  is  made  to  support  a  gas 
RATA,  to  support  a  flow  RATA,  or  to 
quality  assure  the  data  from  a 
continuous  moistiire  monitoring  system, 
record  the  following  data  elements  (as 
applicable  to  the  moisting  measurement 
method  used): 

(A)  Test  number; 

(B)  Run  number; 

(C)  The  beginning  date,  hour,  and 
minute  of  the  run; 

(D)  The  ending  date,  hour,  and  minute 
of  the  run; 

(E)  Unit  operating  level  (low,  mid, 
high,  or  normal,  as  appropriate); 

(F)  Moisture  measurement  method; 

(G)  Volimie  of  H2O  collected  in  the 
impingers  (ml); 

(H)  Mass  of  H2O  collected  in  the  silica 
gel  (g); 

(I)  Dry  gas  meter  calibration  factor; 

(J)  Average  dry  gas  meter  temperature 
(°F); 

(K)  Barometric  pressure  (inches  of 
mercury); 

(L)  Differential  pressure  across  the 
orifice  meter  (inches  of  H2O); 

(M)  Initial  and  final  dry  gas  meter 
readii^s  (ft'); 

(N)  Total  sample  gas  volume, 
corrected  to  standard  conditions  (dscf); 
and 

(O)  Percentage  of  moisture  in  the 
stack  gas  (percent  H2O). 

(vi)  The  raw  data  and  calculated 
results  for  any  stratification  tests 
performed  in  accordance  with  sections 
6.5.6.1  through  6.5.6.3  of  appendix  A  to 
this  part. 

(8)  For  each  certified  continuous 
emission  monitoring  system,  continuous 
opacity  monitoring  system,  or 
alternative  monitoring  system,  the  date 
and  description  of  each  event  which 
requires  recertification  of  the  system 
and  the  date  and  type  of  each  test 
performed  to  recertify  the  system  in 
accordance  with  §  75.20(b). 

(9)  When  hardcopy  relative  acctiracy 
test  reports,  certification  reports, 
recert^cation  tepoits,  or  semiannual  or 
annual  reports  for  gas  or  flow  rate  GEMS 
are  required  or  requested  under 

§  75.60(b)(6)  or  §  75.63,  the  reports  shall 
include,  at  a  minimiiTn,  the  following 
elements  (as  applicable  to  the  type(s)  of 
test(8)  performed): 

(i)  Summarized  test  results. 

(ii)  DAHS  printouts  of  the  CEMS  data 
generated  during  the  calibration  error, 
linearity,  cycle  time,  and  relative 
accuracy  tests. 


(iii)  For  pollutant  concentration 
monitor  or  diluent  monitor  relative 
acciu-acv  tests  at  normal  operating  load: 

(A)  The  raw  reference  method  data 
from  each  run,  i.e.,  the  data  under 
paragraph  (a)(7)(iv)(Q)  of  this  section 
(usually  in  the  form  of  a  computerized 
printout,  showing  a  series  of  one-minute 
readings  and  the  run  average); 

(B)  The  raw  data  and  results  for  all 
required  pre-test,  post-test,  pre-run  and 
post-run  quality  assurance  checks  (i^., 
calibration  gas  injections)  of  the 
reference  method  analyzers,  i.e.,  the 
data  imder  paragraphs  (a)(7)(iv)(E) 
through  (a)(7)(iv){N)  of  this  section; 

(C)  The  raw  data  and  results  for  any 
moistiire  measurements  made  during 
the  relative  accuracy  testing,  i.e.,  the 
data  imder  paragraphs  (a)(7)(v)(A) 
through  (a)(7)(v){0)  of  this  section;  and 

(D)  Tabulated,  final,  corrected 
reference  method  run  data  (i.e.,  the 
actual  values  used  in  the  relative 
accuracy  calculations),  along  with  the 
equations  used  to  convert  the  raw  data 
to  the  final  values  and  example 
calculations  to  demonstrate  how  the  test 
data  were  reduced. 

(iv)  For  relative  accuracy  tests  for  flow 
monitors: 

(A)  The  raw  flow  rate  reference 
method  data,  from  Reference  Method  2 
(or  its  allowable  alternatives)  imder 
appendix  A  to  part  60  of  this  chapter, 
including  auxiliary  moisture  data  (often 
in  the  form  of  handwritten  data  sheets), 
i.e.,  the  data  under  paragraphs 
(a)(7)(ii)(A)  through  (a)(7)(ii)(T), 
paragraphs  (a)(7)(iii)(A)  through 
(a)(7)(iii)(M),  and,  if  applicable, 
paragraphs  (a)(7)(v)(A)  through 
(a)(7T(v)(0)  of  this  section;  and 

(B)  The  tabulated,  final  volimietric 
flow  rate  values  used  in  the  relative 
accuracy  calculations  (determined  from 
the  flow  rate  reference  method  data  and 
other  necessary  measurements,  such  as 
moisture,  stack  temperature  and 
pressure),  along  with  the  equations  used 
to  convert  the  raw  data  to  the  final 
values  and  example  calculations  to 
demonstrate  how  the  test  data  were 
reduced. 

(v)  Calibration  gas  certificates  for  the 
gases  used  in  the  linearity,  calibration 
error,  and  cycle  time  tests  and  for  the 
calibration  gases  used  to  quality  assure 
the  gas  monitor  reference  method  data 
during  the  relative  accuracy  test  audit. 

(vi)  Laboratory  calibrations  of  the 
source  sampling  equipment. 

(vii)  A  copy  of  the  test  protocol  used 
for  the  CEMS  certifications  or 
recertifications,  including  narrative  that 
explains  any  testing  abnormalities, 
problematic  sampling,  and  analytical 
conditions  that  required  a  change  to  the 
test  protocol,  and/or  solutions  to 
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technical  problems  encountered  diuing 
the  testing  program. 

(viii)  Diagrams  illustrating  test 
locations  and  sample  point  locations  (to 
verify  that  locations  are  consistent  with 
information  in  the  monitoring  plan). 
Include  a  discussion  of  any  special 
traversing  or  measiuement  scheme.  The 
discussion  shall  also  confirm  that 
sample  points  satisfy  applicable 
acceptance  criteria. 

(ix)  Names  of  key  personnel  involved 
in  the  test  program,  including  test  team 
members,  plant  contacts,  agency 
representatives  and  test  observers  on 
site. 

(10)  Whenever  reference  methods  are 
used  as  backup  monitoring  systems 
pursuant  to  §  75.20(d)(3),  die  owner  or 
operator  shall  record  the  following 
information: 

(i)  For  each  test  run  using  Reference 
Method  2  (or  its  allowable  alternatives 
in  appendix  A  to  part  60  of  this  chapter) 
to  determine  volumetric  flow  rate, 
record  the  following  data  elements  (as 
applicable  to  the  measurement  method 
used): 

(A)  Unit  or  stack  identification 
number; 

(B)  Reference  method  system  and 
component  identification  numbers; 

(Cj  Run  date  and  hour; 

(D)  The  data  in  paragraph  (a)(7)(ii)  of 
this  section,  except  for  paragraphs 
(a)(7)(ii)(A),  (F),  (H).  (L)  and  (Q)  through 
(T);  and 

(E)  The  data  in  paragraph 
(a)(7)(iii)(A),  except  on  a  run  basis. 

(ii)  For  each  reference  method  test  run 
using  Method  6C,  7E,  or  3A  in  appendix 
A  to  part  60  of  this  chapter  to  determine 
SO2,  NOx,  CO2,  or  O2  concentration; 

(A)  Unit  or  stack  identification 
niunber; 

(B)  The  reference  method  system  and 
component  identification  numbers; 

(C)  Run  number; 

(D)  Rim  start  date  and  hour; 

(E)  Run  end  date  and  hour; 

(F)  The  data  in  paragraphs  (a)(7)(iv)(B) 
through  (I)  and  (L)  through  (O);  and  (G) 
Stack  gas  density  adjustment  factor  (if 
applicable). 

fiii)  For  each  hoiu  of  each  reference 
method  test  run  using  Method  6C,  7E, 
or  3A  in  appendix  A  to  part  60  of  this 
chapter  to  determine  SO2,  NOx,  CO2,  or 
O2  concentration: 

(A)  Unit  or  stack  identification 
number; 

(B)  The  reference  method  system  and 
component  identification  numbers; 

(C)  Run  niunber; 

P)  Run  date  and  hour; 

(E)  Pollutant  or  diluent  gas  being 
measured; 

(F)  Unadjusted  (raw)  average 
pollutant  or  diluent  gas  concentration 
for  the  hour,  and 


(G)  Average  pollutant  or  diluent  gas 
concentration  for  the  hour,  adjusted  as 
appropriate  for  moisture,  calibration 
bias  (or  calibration  error)  and  stack  gas 
density. 

(11)  For  each  other  quality-assurance 
test  or  other  quality  assiuance  activity, 
the  owner  or  operator  shall  record  the 
following  (as  applicable): 

(i)  Component/system  identification 
code; 

(ii)  Parameter; 

(iii)  Test  or  activity  completion  date 
and  hour; 

(iv)  Test  or  activity  description; 

(v)  Test  result; 

(vi)  Reason  for  test;  and 

(vii)  Test  code. 

(12)  For  each  request  for  a  quality 
assurance  test  extension  or  exemption, 
for  any  loss  of  exempt  status,  and  for 
each  single-load  flow  RATA  claim 
piusuant  to  section  2.3.1.3(c)(3)  of 
appendix  B  to  this  part,  the  owner  or 
operator  shall  record  the  following  (as 
applicable): 

(i)  For  a  RATA  deadline  extension  or 
exemption  request: 

(A)  Monitoring  system  identification 
code; 

(B)  Date  of  last  RATA; 

(C)  RATA  expiration  date  without 
extension; 

(D)  RATA  expiration  date  with 
extension; 

(E)  Type  of  RATA  extension  of 
exemption  claimed  or  lost; 

(F)  Year  to  date  hours  of  usage  of  fuel 
other  than  very  low  sulfur  fuel; 

(G)  Year  to  date  hoius  of  non- 
redundant  back-up  CEMS  usage  at  the 
unit/stack;  and 

(H)  Quarter  and  year, 
(ii)  For  a  linearity  test  or  flow-to-load 
ratio  test  quarterly  exemption: 

(A)  Component-system  identification 
code; 

(B)  Type  of  test; 

(C)  Basis  for  exemption; 

(D)  Quarter  and  year;  and 

(E)  Span  scale. 

(iii)  For  a  quality  assurance  test 
extension  claim  based  on  a  grace  period: 

(A)  Component-system  identification 
code; 

(B)  Type  of  test; 

(C)  Beginning  of  grace  period; 

(D)  Date  and  hour  of  completion  of 
required  quality  assiu-ance  test; 

(E)  Niunber  of  unit  or  stack  operating 
hours  from  the  beginning  of  the  grace 
period  to  the  completion  of  the  quality 
assurance  test  or  the  maximum 
allowable  grace  period;  and 

(F)  Date  and  hour  of  end  of  grace 
period. 

(iv)  For  a  fuel  flowmeter  accuracy  test 
extension: 

(A)  Component-system  identification 
code; 


(B)  Date  of  last  accuracy  test; 

(C)  Accuracy  test  expiration  date  • 
without  extension; 

(D)  Acauacy  test  expiration  date  with 
extension; 

(E)  Type  of  extension;  and 

(F)  Quarter  and  year. 

(v)  For  a  single-load  flow  RATA 
claim: 

(A)  Monitoring  system  identification 
code; 

(B)  Ending  date  of  last  annual  flow 
RATA; 

(C)  The  relative  firequency 
(percentage)  of  unit  or  stack  operation  at 
each  load  level  (low,  mid,  and  high) 
since  the  previous  aimual  flow  RATA, 
to  the  nearest  0.1  percent. 

(D)  End  date  of  the  historical  load 
data  collection  period;  and 

(E)  Indication  of  the  load  level  (low, 
mid  or  high)  claimed  for  the  single-load 
flow  RATA. 

(13)  An  indication  that  data  have  been 
excluded  from  a  periodic  span  and 
range  evaluation  of  an  SO2  or  NOx 
monitor  under  section  2.1.1.5  or  2.1.2.5 
of  appendix  A  to  this  part  and  the 
reason(s)  for  excluding  the  data.  For 
purposes  of  reporting  under 
§  75.64(a)(2),  this  information  shall  be 
reported  with  the  quarterly  report  as 
descriptive  text  consistent  widi 
§  75.64(g). 

(b),  Excepted  monitoring  systems  for 
gas-fired  and  oil-fired  units.  The  owner 
or  operator  shall  record  the  applicable 
information  in  this  section  for  each 
excepted  monitoring  system  foUovtring 
the  requirements  of  appendix  D  to  this 
part  or  appendix  E  to  this  part  for 
determining  and  recording  emissions 
from  an  affected  unit. 

(1)  For  certification  and  quality 
assurance  testing  of  fuel  flowmeters 
tested  against  a  reference  fuel  flow  rate 
(i.e.,  flow  rate  from  another  fuel 
flowmeter  imder  section  2.1.5.2  of 
appendix  D  to  this  part  or  flow  rate  from 
a  procedure  according  to  a  standard/ 
incorporated  by  reference  under  section 
2.1.5.1  of  appendix  D  to  this  part): 

(i)  Unit  or  common  pipe  header 
identification  code; 

(ii)  Component  and  system 
identification  codes  of  the  fuel 
flowmeter  being  tested; 

(iii)  Date  and  hour  of  test  completion, 
for  a  test  performed  in-line  at  the  unit; 

(iv)  Date  and  hour  of  flowmeter 
reinstallation,  for  laboratory  tests; 

(v)  Test  number; 

(vi)  Upper  range  value  of  the  fuel 
flowmeter; 

(vii)  Flowmeter  measurements  during 
accuracy  test  (and  mean  of  values), 
including  units  of  measure; 

(viii)  Reference  flow  rates  during 
accuracy  test  (and  mean  of  values), 
including  units  of  measure; 
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(ix)  Level  of  fuel  flowrate  test  during 
runs  (low,  mid  or  high); 

(x)  Average  flowmeter  accuracy  for 
low  and  hi^  fuel  flowrates  and  highest 
flowmeter  accuracy  of  any  level 
designated  as  mid,  expressed  as  a 
percent  of  upper  range  value; 

(xi)  Indicator  of  whether  test  method 
was  a  lab  comparison  to  reference  meter 
or  an  in-line  comparison  against  a 
master  meter; 

(xii)  Test  restdt  (aborted,  pass,  or  Ml); 
and 

(xiii)  Description  of  fuel  flowmeter 
calibration  specification  or  procediue 
(in  the  certification  application,  or 
periodically  if  a  different  method  is 
used  for  annual  quality  assurance 
testing). 

(2)  For  each  transmitter  or  transducer 
accuracy  test  for  an  orifice-,  nozzle-,  or 
venturi-type  flowmeter  used  under 
section  2.1.6  of  appendix  D  to  this  part: 

(i)  Ck)mponent  and  system 
identification  codes  of  the  fuel 
flownneter  being  tested; 

(ii)  Completion  date  and  hoiir  of  test; 

(iii)  For  each  transmitter  or 
transducer:  transmitter  or  transducer 
type  (difiierential  pressure,  static 
pressure,  or  temperatiue);  the  full-scale 
value  of  the  transmitter  or  transducer, 
transmitter  input  (pre-calibration)  prior 
to  accuracy  test,  including  units  of 
measure;  and  expected  transmittOT 
ou^ut  during  accuracy  test  (refnence 
value  bom  NIST-traceable  equipment), 
including  units  of  measure; 

(iv)  For  each  transmitter  or  transducer 
tested:  ou^ut  during  accuracy  test, 
including  imits  of  measure;  transmitter 
or  transducer  accuracy  as  a  pooent  of 
the  full-scale  value;  and  transmitter 
output  level  as  a  percent  of  tiie  fiill-scale 
value; 

(v)  Average  flowmeter  accuracy  at  low 
and  high  fuel  flowrates  and  hi^est 
flowmeter  accuracy  of  any  level 
designated  as  mid  fuel  flowrate, 
expressed  as  a  percent  of  upper  range 
value; 

(vi)  Test  result  (pass,  foil,  or  aborted); 

(vii)  "Fest  Bumb^  and 

(viii)  Accuracy  datnminatioii 
methedokigy. 

(3)  ¥(x  each  visual  inspection  of  tbe 
piinury  elmneut  or  transmitter  or 
trassduon'  aecuracy  test  fat  an 
orifice-,  Bozzle-,  or  veatun-type 
flowmetw  under  sections  2.1.6.1 
throuf^  2.1.6.4  of  appendix  D  to  this 
part: 

(i)  Date  of  inspectioB/test; 

(ii)  Hour  of  completion  of  inspectios/ 
test; 

(iii)  Component  and  systam 
idnitification  codes  of  the  fuel 
flowmeter  beins  inspected/tested;  and 

(iv)  Results  of  inspection/test  (pass  or 

fiOl). 


(4)  For  fuel  flowmeters  that  are  tested 
using  the  optional  fuel  flow-to-ldad  ratio 
procedures  of  section  2.1.7  of  appendix 
D  to  this  part: 

(i)  Test  data  for  the  fuel  flowmeter 
flow-to-load  ratio  or  gross  heat  rate 
check,  including: 

(A)  Component/system  identification 
code; 

(B)  Calendar  year  and  quarter;  * 

(C)  Indication  of  whether  the  testis 
for  fuel  flow-to-load  ratio  or  gross  heat 
rate; 

(D)  Quarterly  average  absolute  percent 
difference  between  baseline  for  fuel 
flow-to-load  ratio  (or  baseline  gross  heat 
rate  and  hourly  quarterly  fuel  flow-to- 
load  ratios  (or  gross  heat  rate  value); 

(E)  Test  result; 

(F)  Niunber  of  hours  used  in  the 
analvsis; 

(Gj  Ntunber  of  hours  excluded  due  to 
co-firing; 

(H)  Number  of  hoius  excluded  due  to 
ramping;  and 

(I)  Number  of  hours  excluded  in  lower 
25.0  percent  range  of  operation. 

(ii)  Reference  data  for  the  fuel 
flowmeter  flow-to-load  ratio  or  gross 
heat  rate  evaluation,  including: 

(A)  Completion  date  and  hour  of  most 
recent  primary  element  inspection; 

(B)  Oompletion  date  and  nour  of  most 
recent  flowmeter  or  transmitter  accuracy 
test; 

(C)  Beginning  date  and  hour  of 
baseline  period; 

(D)  Completion  date  and  hour  of 
baseline  period; 

(E)  Average  fiiel  flow  rate,  in  100  scfii 
forgas  and  Ib/hr  for  oil; 

(F)  Average  load,  in  megawatts  at 
1000  b/hr  of  steam: 

(G)  Baseline  fiiel  flow-to-load  ratio,  in 
the  ^propriate  units  of  measure  (if 
usB^  fiiel  flow-to-load  ratio); 

^  Baseline  gross  heat  rate  if  using 
gross  heat  rate,  in  the  appH>priate  units 
of  measure  (if  using  gross  heat  rate 
check); 

ffl  Nunbrn  of  houn  excluded  from 
baseliae  data  due  to  ramping; 

0)  BlttBibar  of  hours  excluded  from 
baseline  data  in  lower  25.0  percent  of 
range  of  op««aition; 

(K)  Average  houriy  heat  input  rate; 


(L)  Flag  isdicatiBg  baseline  data 
coUectioB  is  in  progress  and  that  fewer 
than  four  caleBaar  quarters  have  els^sed 
since  the  quarter  of  the  last  flowmeter 
QAtest      , 

(5)  For  gas-fiied  peaking  units  or  oil- 
fired  pealdng  units  using  the  optional 
procediues  of  appendix  E  to  this  part, 
for  each  initial  performance,  periodic,  or 
quality  assurance/quality  control-related 
test: 

(i)  FcHT  each  rUa  of  emission  data, 
record  die  foUoKtriog  data:  .  * 


(A)  Unit  or  common  pipe 
identification  code; 

(B)  Monitoring  system  identification 
code  for  appendix  E  system;         , 

(C)  Rim  start  date  and  time; 

(D)  Run  end  date  and  time; 

(E)  Total  heat  input  during  the  run 
(mmBtu); 

(F)  NOx  emission  rate  (Ib/mmBtu) 
from  reference  method; 

(G)  Response  time  of  the  O2  and  NOx 
reference  method  analyzers; 

(H)  Type  of  fuel(s)  combusted  diuing 
the  run; 

(I)  Heat  input  rate  (mmBtu/hr)  during 
the  run; 

(J)  Test  niunber; 

(K)  Run  number; 

(L)  Operating  level  during  the  run; 

(M)  NOx  concentration  recorded  by 
the  reference  method  during  the  run; 

(N)  Diluent  concentration  recorded  by 
the  reference  method  during  the  run; 
and 

(0)  Moisture  measurement  for  the  run 
(if  applicable). 

(ii)  For  each  run  during  which  oil  or 
mixed  fuels  are  combusted  record  the 
folloMong  data:  , 

(A)  Unit  or  conunon  pipe 
identification  code; 

(B)  Monitoring  system  identification 
code  for  oil  monitoring  system; 

(C)  Run  start  date  and  time; 

(D)  Run  end  date  and  time; 

(E)  Mass  flow  or  voliunetric  flow  of 
oil,  in  the  units  of  measure  for  the  type 
of  fuel  flowmeter; 

(F)  Gross  calorific  value  of  oil  in  the 
appropriate  units  of  measure; 

(G)  Density  of  fuel  oil  in  the 
s^propriate  units  of  measure  (if  density 
is  used  to  convert  oil  volume  to  mass); 

(H)  Hourly  heat  input  (mmBtu)  during 
run  from  oil; 

(1)  Test  numbw; 

(J)  Run  number,  and 

(K)  Operating  level  during  the  run. 

(iii)  For  each  run  during  which  gas  or 
mixed  fuels  are  combusted  record  the 
following  data: 

(A)  Unit  or  common  pipe 
identification  code; 

(B)  Monitoring  system  identification 
code  for  gas  momtoiing  system; 

(C)  Run  start  date  and  time; 

(D)  Run  end  date  and  time; 

(E)  Voliunetric  flow  of  gas  (100  scf); 

(F)  Gross  calorific  value  of  gas  (Btu/ 
100  scf); 

(G)  Hourly  heat  input  (mmBtu)  during 
run  from  gas; 

(H)  Test  number; 

(I)  Run  numbw;  and 

0)  Operating  level  during  the  run. 

(iv)  For  each  operating  level  at  which 
runs  wwe  perfenaed: 

(A)  Con^iletion  date  and  time  of  last 
run  for  operatiof  level; 
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(B)  Type  of  fuel(s)  combusted  during 
test; 

(C)  Average  heat  input  rate  at  that 
operating  level  (mmBtu/hr); 

(D)  Arithmetic  mean  of  NOx  emission 
rates  from  reference  method  run  at  this 
level; 

(E)  F-factor  used  in  calculations  of 
NOx  emission  rate  at  that  operating 
level; 

(F)  Unit  operating  parametric  data 
related  to  NOx  formation  for  that  imit 
type  (e.g.,  excess  Oz  level,  water/fuel 
ratio); 

(G)  Test  number;  and 

(H)  Operating  level  for  runs. 

(c)  For  units  with  add-on  SO2  or  NOx 
emission  controls  following  the 
provisions  of  §  75.34(a)(1)  or  (a)(2),  the 
owner  or  operator  shall  keep  the 
following  records  on-site  in  the  quality 
asstirance/quality  control  plan  required 
by  section  1  of  appendix  B  to  this  part: 

(1)  A  list  of  operating  parameters  for 
the  add-on  emission  controls,  including 
parameters  in  §  75.55(b)  or  §  75.58(b), 
appropriate  to  the  particular  installation 
of  add-on  emission  controls;  and 

(2)  The  range  of  each  operating 
parameter  in  the  list  that  indicates  the 
add-on  emission  controls  are  properly 
operating. 

(d)  Excepted  monitoring  for  low  mass 
emissions  units  under  §  75.19(c}(l}(iv). 
For  oil-and  gas-fired  imits  using  the 
optional  SO2,  NOx  and  CO2  emissions 
calculations  for  low  mass  emission  units 
under  §  75.19,  the  owner  or  operator 
shall  record  the  following  information 
for  tests  performed  to  determine  a  fuel 
and  unit-specific  default  as  provided  in 
§75.19(c)(l)(iv): 

(1)  For  each  run  of  each  test 
performed  under  section  2.1  of 
appendix  E  to  this  part,  record  the 
following  data: 

(i)  Unit  or  common  pipe  identification 
code: 

(ii)  Run  start  date  and  time: 

(iii)  Rim  end  date  and  time; 

(iv)  NOx  emission  rate  (Ib/mmBtu) 
firom  reference  method; 

(v)  Response  time  of  the  O2  and  NOx 
reference  method  analyzers; 

(vi)  Type  of  fuel(s)  combusted  during 
the  run; 

(vii)  T«st  number; 

(viii)  Rxm  number; 

(ix)  Operating  level  during  the  run; 

(x)  NOx  concentration  recorded  by  the 
reference  method  during  the  run; 

(xi)  Diluent  concentration  recorded  by 
the  reference  method  during  the  run; 

(xii)  Moisture  measurement  for  the 
run  (if  applicable); 

(xiii)  An  indicator  that  the  resulting 
NOx  emission  rate  is  the  highest  NOx 
emission  rate  record  during  any  run  of 
the  test  (if  appropriate); 


(xiv)  The  default  NOx  emission  rate 
(highest  NOx  emission  rate  value  during 
the  test  multiplied  by  1.15); 

(xv)  An  indicator  that  control 
equipment  was  operating  or  not 
operating  during  each  nm  of  the  test; 
and 

(xvi)  Parameter  data  indicating  the 
use  and  efficacy  of  control  equipment 
during  the  test. 

(2)  For  each  unit  in  a  group  of 
identical  units  qualifying  for  reduced 
testing  under  §  75.19(c)(l)(iv){B),  record 
the  following  data: 

(i)  The  unique  group  identification 
code  assigned  to  the  group.  This  code 
must  include  the  ORIS  code  of  one  of 
the  units  in  the  group; 

(ii)  The  ORIS  code  or  facility 
identification  code  for  the  imit; 

(iii)  The  plant  name  of  the  facility  at 
which  the  imit  is  located,  consistent 
with  the  facility's  monitoring  plan; 

(iv)  The  identification  code  for  the 
unit,  consistent  with  the  facility's 
monitoring  plan; 

(v)  A  record  of  whether  or  not  the  unit 
underwent  fuel  and  unit-specific  testing 
for  purposes  of  establishing  a  fuel  and 
unit-specific  NOx  emission  rate  for 
purposes  of  §75.19; 

(vi)  The  completion  date  of  the  fuel 
and  unit-specific  test  performed  for 
purposes  of  establishing  a  fuel  and  unit- 
specific  NOx  emission  rate  for  purposes 
of  §75.19; 

(vii)  The  fuel  and  unit-specific  NOx 
default  rate  established  for  the  group  of 
identical  units  under  §  75.19; 

(viii)  The  type  of  fuel  combusted  for 
the  units  during  testing  and  represented 
by  the  resulting  default  NOx  emission 
rate; 

(ix)  The  control  status  for  the  units 
during  testing  and  represented  by  the 
resulting  default  NOx  emission  rate; 
(x)  Documentation  supporting  the 
qualification  of  all  units  in  the  group  for 
reduced  testing  based  on  the  criteria 
established  in  §§  75.19{c)(l){iv)(B)(l) 
and  (3);  and 
(xi)  Purpose  of  group  tests. 

Subpart  G— Reporting  Requirements 

43.  Section  75.60  is  amended  by 
revising  paragraphs  (a),  (b)(1),  and  (b)(2) 
and  by  adding  new  paragraphs  (b)(3), 
(b)(4),  (b)(5)  and  (b)(6)  to  read  as 
follows: 

§75.60    General  provisions.      * 

(a)  The  designated  representative  for 
any  affected  unit  subject  to  the 
requirements  of  this  part  shall  comply 
with  all  reporting  requirements  in  this 
section  and  with  the  signatory 
requirements  of  §  72.21  of  this  chapter 
for  all  submissions. 


(b)*  *  * 

(1)  Initial  certifications.  The 
designated  representative  shall  submit 
initial  certification  applications 
according  to  §  75.63. 

(2)  Recertifications.  The  designated 
representative  shall  submit 
recertification  applications  according  to 
§  75.63. 

(3)  Monitoring  plans.  The  designated 
representative  shall  submit  monitoring 
plans  according  to  §  75.62. 

(4)  Electronic  quarterly  reports.  The 
designated  representative  shall  submit 
electronic  quarterly  reports  according  to 
§75.64. 

(5)  Other  petitions  and 
communications.  The  designated 
representative  shall  submit  petitions, 
correspondence,  application  forms, 
designated  representative  signature,  and 
petition-related  test  results  in  hardcopy 
to  the  Administrator.  Additional 
petition  requirements  are  specified  in 
§§  75.66  and  75.67. 

(6)  Semiarmual  or  annual  RATA 
reports.  If  requested  by  the  applicable 
EPA  Regional  Office,  appropriate  State, 
and/or  appropriate  local  air  poUution 
control  agency,  the  designated 
representative  shall  submit  a  hardcopy 
RATA  report  within  45  days  after 
completing  a  required  semiannual  or 
annual  RATA  according  to  section  2.3.1 
of  appendix  B  to  this  part,  or  within  15 
days  of  receiving  the  request,  whichever 
is  later.  The  designated  representative 
shall  report  the  hardcopy  information 
required  by  §  75.59(a)(9)  to  the 
applicable  EPA  Regional  Office, 
appropriate  State,  and/or  appropriate 
local  air  pollution  control  agency  that 
requested  the  RATA  report. 
***** 

44.  Section  75.61  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1)  introductory  text,  and  (b),  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)(6)(ii),  and  by  adding  a 
new  paragraph  {a)(l)(iv)  to  read  as 
follows: 

§75.61    Notifications. 

(a)  Submission.  The  designated 
representative  for  an  affected  unit  (or 
owner  or  operator,  as  specified)  shall 
submit  notice  to  the  Administrator,  to 
the  appropriate  EPA  Regional  Office, 
and  to  the  applicable  State  and  local  aii 
pollution  control  agencies  for  the 
following  purposes,  as  required  by  this 
part. 

(1)  Initial  certification  and 
recertification  test  notifications.  The 
owner  or  operator  or  designated 
representative  for  an  affected  unit  shall 
submit  written  notification  of  initial 
certification  tests,  recertification  tests, 
and  revised  test  dates  as  specified  in 


§  75.20  for  continuous  emission 
monitoring  systems,  for  alternative 
monitoring  systems  under  subpart  E  of 
this  part,  or  for  excepted  monitoring 
systems  imder  appendix  E  to  this  part, 
except  as  provided  in  paragraphs 
(aKl)(iii),  (a){l)(iv)  and  (a)(4)  of  this 
section  and  except  for  testing  only  of  the 
data  acquisition  and  handling  system. 
***** 

(iv)  Waiver  from  notification 
requirements.  The  Administrator,  the 
appropriate  EPA  Regional  OfBce,  or  the 
applicable  State  or  local  air  pollution 
control  agency  may  issue  a  waiver  from 
the  notification  requirement  of 
paragraph  (a)(1)  of  this  section,  for  a 
unit  or  a  group  of  units,  for  one  or  more 
recertification  tests.  The'Administrator, 
the  appropriate  EPA  Regional  Office,  or 
the  applicable  State  or  local  air 
pollution  control  agency  may  also 
discontinue  the  waiver  and  reinstate  the 
notification  requirement  of  paragraph 
(a)(1)  of  this  section  for  future 
recertification  tests  of  a  unit  or  a  group 
of  units. 
*        *        •        *        • 

(6)*   *   * 

(ii)  *  *  *  The  reporting  requirements 
of  this  paragraph  (a)(6)(ii)  also  shall 
apply  if  the  designated  representative  of 
a  imit  is  exempt  from  certifying  a  fuel 
flowmeter  for  use  during  the 
combustion  of  emergency  fuel  imder 
section  2.1.4.3  of  appendix  D  to  this 
part. 

(b)  The  owner  or  operator  or 
designated  representative  shall  submit 
notification  of  certification  tests  and 
recertification  tests  for  continuous 
opacity  monitoring  systems  as  specified 
in  §  75.20(c)(8)  to  the  State  or  local  air 
pollution  control  agency. 
***** 

45.  Section  75.62  is  amended  by 
revising  the  title  of  the  section  and 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§75.62    Monitoring  plan  submittal*. 

(a)  Submission. — (1)  Electronic.  Using 
the  format  specified  in  paragraph  (c)  of 
this  section,  the  designated 
'  representative  for  an  affected  imit  shall 
submit  a  complete,  electronic,  up-to- 
date  monitoring  plan  file  (except  for 
hardcopy  portions  identified  in 
paragraph  (a)(2)  of  this  section)  to  the 
Administrator  as  follows:  no  later  than 
45  days  prior  to  the  initial  certification 
test;  at  the  time  of  recertification 
application  submission;  and  in  each 
electronic  quarterly  report. 

(2)  Hardcopy.  The  designated 
representative  shall  submit  all  of  the 
hardcopy  information  required  under 
§  75.53  to  the  appropriate  EPA  Regional 


Office  and  the  appropriate  State  and/or 
local  air  pollution  control  agency  prior 
to  initial  certification.  Thereiafter,  the 
designated  representative  shall  submit 
hardcopy  information  only  if  that 
portion  of  the  monitoring  plan  is 
revised.  The.designated  representative 
shall  submit  the  required  hardcopy 
information  as  follows:  no  later  than  45 
days  prior  to  the  initial  certification  test; 
with  any  recertification  application,  if  a 
hardcopy  monitoring  plan  change  is 
associated  with  the  recertification  event; 
and  within  30  days  of  any  other  event 
with  which  a  hardcopy  monitoring  plan 
change  is  associated,  pursuant  to 
§  75.53(b).  Electronic  submittal  of  aU 
monitoring  plan  information,  including 
hardcopy  portions,  is  permissible 
provided  that  a  paper  copy  of  the 
hardcopy  portions  can  be  furnished 
upon  request. 
***** 

(c)  Format.  The  designated 
representative  shall  submit  each 
monitoring  plan  in  a  format  specified  by 
the  Administrator. 

46.  Section  75.63  is  revised  to  read  as 
follows: 

§  75.63    Initial  certification  or  recertification 
application  submittals. 

(a)  Submission.  The  designated 
representative  for  an  affected  unit  or  a 
combustion  source  shall  submit 
applications  and  reports  as  follows: 

(1)  Initial  certifications,  (i)  Within  45 
days  after  completing  all  initial 
certification  tests,  submit  to  the 
Administrator  the  electronic 
information  required  by  paragraph  (b)(1) 
of  this  section  and  a  hardcopy 
certification  application  form  (EPA  form 
7610-14).  Except  for  subpart  E 
applications  for  alternative  monitoring 
systems  or  imless  specifically  requested 
by  the  Administrator,  do  not  submit  a 
hardcopy  of  the  test  data  and  results  to 
the  Administrator. 

(ii)  Within  45  days  after  completing 
all  initial  certification  tests,  submit  the 
hardcopy  information  required  by 
paragraph  (b)(2)  to  the  applicable  EPA 
Regional  Office  and  the  appropriate 
State  and/or  local  air  pollution  control 
agency. 

(iu)  For  tmits  for  which  the  owner  or 
operator  is  applying  for  certification 
approval  of  the  optional  excepted 
methodology  under  §  75.19  for  low  mass 
emissions  units,  submit: 

(A)  To  the  Administrator,  the 
electronic  information  required  by 
paragraph  (b)(l)(i),  the  hardcopy 
information  required  by  paragraph 
(b)(2),  and  a  hardcopy  certification 
application  form  (EPA  form  7610-14); 
and 


(B)  To  the  applicable  EPA  Regional 
Office  and  appropriate  State  and/or 
local  air  pollution  control  agency,  the 
hardcopy  information  required  by 
paragraphs  (b)(2)(i),  (iii),  and  (iv). 

(2)  Recertifications.  (i)  Within  45  days 
after  completing  all  recertification  tests, 
submit  to  the  Administrator  the 
electronic  information  required  by 
paragraph  (b)(1)  and  a  hardcopy 
certification  application  form  (EPA  form 
7610-14).  Except  for  subpart  E 
applications  for  alternative  monitoring 
systems  or  unless  specifically  requested 
by  the  Administrator,  do  not  submit  a 
hardcopy  of  the  test  data  and  results  to 
the  Adniinistrator. 

(ii)  Within  45  days  after  completing 
all  recertification  tests,  submit  the 
hardcopy  information  required  by 
paragraph  (b)(2)  to  the  applicable  EPA 
Regional  Office  and  the  appropriate 
State  and/or  local  air  pollution  control 
agency.  The  applicable  EPA  Regional 
Office  or  appropriate  State  or  local  air 
pollution  control  agency  may  waive  the 
requirement  for  submission  to  it  of  a 
hardcopy  recertification.  The  applicable 
EPA  Regional  Office  or  the  appropriate 
State  or  local  air  pollution  control 
agency  may  also  discontinue  the  waiver 
and  reinstate  the  requirement  of  this 
paragraph  to  provide  a  hardcopy  report 
of  the  recertification  test  data  and 
results. 

(iii)  Notwithstanding  the 
requirements  of  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  of  this  section,  for  an  event  for 
which  the  Administrator  determines 
that  only  diagnostic  tests  (see  §  75.20(b)) 
are  required,  no  hardcopy  submittal  is 
required;  however,  the  results  of  all 
diagnostic  test(s)  shall  be  submitted  in 
the  electronic  quarterly  report  required 
imder  §  75.64.  For  DAHS  (missing  data 
and  formula)  verifications,  neither  a 
hardcopy  nor  an  electronic  submittal  of 
any  kind  is  required;  the  owner  or 
operator  shall  keep  these  test  results  on- 
site  in  a  format  suitable  for  inspection. 

(b)  Contents.  Each  application  for 
initial  certification  or  recertification 
shall  contain  the  following  information, 
as  applicable: 

(1)  Electronic,  (i)  A  complete,  up-to- 
date  version  of  the  electronic  portion  of 
the  monitoring  plan,  according  to 

§§  75.53(c)  and  (d),  or  §§  75.53(e)  and 
(f),  as  applicable,  in  the  format  specified 
in  §  75.62(c). 

(ii)  The  results  of  the  test(s)  required 
by  §  75.20,  including  the  type  of  test 
conducted,  testing  date,  information 
required  by  §  75.56  or  §  75.59,  as 
applicable,  and  the  results  of  any  failed 
tests  that  affect  data  validation. 

(2)  Hardcopy.  (i)  Any  changed 
portions  of  the  hardcopy  monitoring 
plan  information  required  under 
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§§  75.53(c)  and  (d).  or  §§  75.53(e)  and 
(f),  as  applicable.  Electronic  submittal  of 
all  monitoring  plah  information, 
including  the  hardcopy  portions,  is 
permissible,  provided  that  a  paper  copy 
can  be  furnished  upon  request. 

(ii)  The  results  of  the  test(s)  required 
by  §  75.20,  including  the  type  of  test 
conducted,  testing  date,  information 
required  by  §  75.59(a)(9),  and  the  results 
of  any  failed  tests  that  affect  data 
validation. 

(iii)  Certification  or  recertification 
application  form  (EPA  form  7610-14). 

(iv)  Designated  representative 
signatiire. 

(c)  Format.  The  electronic  portion  of 
each  certification  or  recertification 
application  shall  be  submitted  in  a 
format  to  be  specified  by  the 
Administrator.  The  hardcopy  test  results 
shall  be  submitted  in  a  format  suitable 
for  review  and  shall  include  the 
information  in  §  75.59(a)(9). 

47.  Section  75.64  is  revised  to  read  as 
follows: 

§75.64    Quartwiy  raports. 

(a)  Electronic  submission.  The 
designated  representative  for  an  affected 
unit  shall  electronically  report  the  data 
and  information  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  to  the 
Administrator  quarterly,  beginning  with 
the  data  from  the  later  of:  the  last 
(partial)  calendar  quarter  of  1993  (where 
the  calendar  quarter  data  begins  at 
November  15, 1993);  or  the  calendar 
quarter  corresponding  to  the  date  of 
provisional  certification;  or  the  calendar 
quarter  corresponding  to  the  relevant 
deadline  for  initial  certification  in 
§  75.4(a),  (b),  or  (c),  whichever  quarter  is 
earlier.  The  initial  quarterly  report  shall 
contain  hoiuly  data  beginning  with  the 
hour  of  provisional  certification  or  the 
hour  corresponding  to  the  relevant 
certification  deadline,  whichever  is 
earlier.  For  an  affected  unit  subject  to 
§  75.4(d)  that  is  shutdown  on  the 
relevant  compliance  date  in  §  75.4(a), 
the  owner  or  operator  shall  submit 
quarterly  reports  for  the  unit  beginning 
with  the  data  from  the  quarter  in  which 
the  unit  recommences  commercial 
operation  (where  the  initial  quarterly 
report  contains  hourly  data  beginning 
with  the  first  hour  of  recommenced 
commercial  operation  of  the  unit).  For 
any  provisionally-certified  monitoring 
system,  §  75.20(a)(3)  shall  apply  for 
initial  certifications,  and  §  75.20(b)(5) 
shall  apply  for  recertifications.  Each 
electronic  report  must  be  submitted  to 
the  Administrator  within  30  days 
following  the  end  of  each  calendar 
quarter.  Each  electronic  report  shall 
include  the  date  of  report  generation  for 
the  information  provided  in  paragraphs 


(a)(2)  through  (a)(ll)  of  this  section,  and 
shall  also  include  for  each  affected  imit 
(or  group  of  imits  using  a  conunon 
stadc): 

(1)  Facility  information: 

(i)  Identification,  including: 

(A)  Facility /ORISPL  nun^ber; 

(B)  Calendar  quarter  and  year  for  the 
data  contained  in  the  report;  and 

(C)  Version  of  the  electronic  data 
reporting  format  used  for  the  report. 

(ii)  Location,  including: 

(A)  Plant  name  and  facility  ID; 

(B)  EPA  AIRS  facility  system  ID; 

(C)  State  facihty  ID; 

(D)  Source  category /type; 

(E)  Primary  SIC  code; 

(F)  State  postal  abbreviation; 

(G)  Coimty  code;  and 

(H)  Latitude  and  longitude. 

(2)  The  information  and  hourly  data 
required  in  §§  75.53  through  75.59, 
excluding  the  following: 

(i)  Descriptions  of  adjustments, 
corrective  action,  and  maintenance; 

(ii)  Information  which  is  incompatible 
with  electronic  reporting  (e.g.,  field  data 
sheets,  lab  analyses,  quality  control 
plan); 

(iii)  Opacity  data  fisted  in  §  75.54(f)  or 
§  75.57(f},  and  in  §  75.59(a)(8); 

(iv)  For  units  with  SO2  or  NOx  add- 
on emission  controls  that  do  not  elect  to 
use  the  approved  site-specific 
parametric  monitoring  procedures  for 
calculation  of  substitute  data,  the 
information  in  §  75.55(b)(3)  or 
§  75.58(b)(3); 

(v)  Tbe  information  recorded  under 
§  75.56(a)(7)  for  the  period  prior  to  April 
1,2000; 

(vi)  Information  required  by  §  75.54(g) 
or  §  75.57(h)  concerning  the  causes  of 
'any  missing  data  periods  and  the 
actions  taken  to  cure  such  causes; 

(vii)  Hardcopy  monitoring  plan 
information  required  by  §  75.53  and 
hardcopy  test  data  and  results  required 
by  §  75.56  or  §  75.59; 

(viii)  Records  of  flow  monitor  and 
moisture  monitoring  system  polynomial 
equations,  coefficients  or  "K"  factors 
required  by  §  75.56(a)(5)(vii), 
§  75.56(a)(5)(ix),  §  75.59(a)(5)(vi)  or 
§  75.59(a)(5)(vii); 

(ix)  Daily  fuel  sampling  information 
required  by  §  75.58(c)(3)(i)  for  units 
using  assumed  values  under  appendix 
D; 

(x)  Information  required  by 
§§  75.59(b)(l)(vi),  (vii),  (viii),  (ix),  and 
(xiii).  and  (b)(2)(iii)  and  (iv)  concerning 
fuel  flowmeter  accuracy  tests  and 
transmitter/transducer  accuracy  tests; 

(xi)  Stratification  test  results  required 
as  part  of  the  RATA  supplementary 
records  under  §§  75.56(a)(7)  or 
75.59(a)(7); 

(xii)  Data  and  results  of  RATAs  that 
are  aborted  or  invalidated  due  to 


problems  with  the  reference  method  or 
operational  problems  with  the  unit  and 
data  and  results  of  linearity  checks  that 
are  aborted  or  invalidated  due  to 
problems  imrelated  to  monitor 
performance;  and 

(xiv)  Supplementary  RATA 
information  required  under 
§  75.59(a)(7)(i)  through  §  75.59(a)(7)(v), 
except  that:  the  data  imder 
§  75.59(a)(7)(ii)(A)  through  (T)  and  the 
data  under  §  75.59(a)(7)(iii)(A)  through 
(M)  shall,  as  applicable,  be  reported  for 
flow  RATAs  in  which  angular 
compensation  (measurement  of  pitch 
and/or  yaw  angles)  is  used  and  for  flow 
RATAs  in  which  a  site-specific  wall 
effects  adjustment  factor  is  determined 
by  direct  measurement;  and  the  data 
under  §  75.59(a)(7)(ii)(T)  shall  be 
reported  for  all  flow  RATAs  in  which  a 
default  wall  effects  adjustment  factor  is 
applied. 

(3)  Tons  (rounded  to  the  nearest 
tenth)  of  SO2  emitted  diuing  the  quarter 
and  ciunulative  SO2  emissions  for  the 
calendar  year. 

(4)  Average  NOx  emission  rate  (lb/ 
mmBtu,  rounded  to  the  nearest 
hundredth  prior  to  April  1,  2000  and  to 
the  nearest  thousandUi  on  and  after 
April  1,  2000)  during  the  quarter  and 
cumulative  NOx  emission  rate  for  the 
calendar  year. 

(5)  Tons  of  CO2  emitted  during 
quarter  and  cumulative  C02  emissions 
for  calendar  year. 

(6)  Total  heat  input  (mmBtu)  for 
quarter  and  cumulative  heat  input  for 
calendar  year. 

(7)  Unit  or  stack  or  conunon  pipe 
header  operating  hours  for  quarter  and 
ciunulative  unit  or  stack  or  conunon 
pipe  header  operating  hours  for 
calendar  year. 

(8)  If  the  affected  unit  is  using  a 
qualifying  Phase  I  technology,  then  the 
quarterly  report  shall  include  the 
information  required  in  paragraph  (e)  of 
this  section. 

(9)  For  low  mass  emissions  imits  for 
which  the  owner  or  operator  is  using  the 
optional  low  mass  emissions 
methodology  in  §  75.19(c)  to  calculate 
NOx  mass  emissions,  the  designated 
representative  must  also  report  tons 
(rounded  to  the  nearest  tenth)  of  NOx 
emitted  diuing  the  quarter  and 
cumulative  NOx  mass  emissions  for  the 
calendar  year. 

(10)  For  low  mass  emissions  units 
using  the  optional  long  term  fuel  flow 
methodology  under  §  75.19(c),  for  each 
quarter  report  the  long  term  fuel  flow  for 
each  fuel  according  to  §  75.59. 

(11)  For  units  using  die  optional  fuel 
flow  to  load  procedure  in  section  2.1.7 
of  appendix  D  to  this  part,  report  both 
the  fuel  flow-to-load  baseline  data  and 
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the  results  of  the  fuel  flow-to-load  test 
each  quarter. 

(b)  The  designated  representative 
shall  affinn  that  the  component/system 
identification  codes  and  formulas  in  the 
quarterly  electronic  reports,  submitted 
to  the  Administrator  piu'suant  to 

§  75.53,  represent  current  operating 
conditions. 

(c)  Compliance  certification.  The 
designated  representative  shall  submit  a 
certification  in  support  of  each  quarterly 
emissions  monitoring  report  based  on 
reasonable  inquiry  of  those  persons  with 
primary  responsibility  for  ensuring  that 
all  of  the  unit's  emissions  are  correctly 
and  fully  monitored.  The  certification 
shall  indicate  whether  the  monitoring 
data  submitted  were  recorded  in 
accordance  with  the  applicable 
requirements  of  this  part  including  the 
quality  control  and  quality  assurance 
procedures  and  specifications  of  this 
part  and  its  appendices,  and  any  such 
requirements,  procedures  and 
specifications  of  an  applicable  excepted 
or  approved  alternative  monitoring 
mediod.  For  a  unit  with  add-on 
emission  controls,  the  designated 
representative  shall  also  include  a 
certification,  for  all  hours  where  data 
are  substituted  following  the  provisions 
of  §  75.34(a)(1),  that  the  add-on 
emission  controls  were  operating  within 
the  range  of  parameters  listed  in  the 
monitoring  plan  and  that  the  substitute 
values  recorded  during  the  quarter  do 
not  systematically  underestimate  SO2  or 
NOx  emissions,  pursuant  to  §  75.34. 

(d)  Electronic  format.  Each  quarterly 
report  shall  be  submitted  in  a  format  to 
be  specified  by  the  Administrator, 
including  both  electronic  submission  of 
data  and  electronic  or  hardcopy 
submission  of  compliance  certifications. 

(e)  Phase  I  qualifying  technology 
reports.  In  addition  to  reporting  the 
information  in  paragraphs  (a),  (b),  and 
(c)  of  thiSj  section,  the  designated 
representative  for  an  affected  unit  on 
which  SO2  emission  controls  have  been 
installed  and  operated  for  the  purpose 
of  meeting  qualifying  Phase  I  technology 
requirements  pursuant  to  §  72.42  of  this 
chapter  shall  also  submit  reports 
documenting  the  measured  percent  SO2 
emissions  removal  to  the  Administrator 
on  a  quarterly  basis,  beginning  the  first 
quarter  of  1997  and  continuing  through 
the  fourth  quarter  of  1999.  Each  report 
shall  include  all  measurements  and 
calculations  necessary  to  substantiate 
that  the  qualifying  technology  achieves 
the  required  percent  reduction  in  SO2 
emissions. 

(f)  Method  of  submission.  Beginning 
with  the  quarterly  report  for  the  first 
quarter  of  the  year  2001,  all  quarterly 
reports  shall  bie  submitted  to  EPA  by 


direct  computer-to-computer  electronic 
transfer  via  modem  and  EPA-provided 
software^  xmless  otherwise  approved  by 
the  Administrator. 

(g)  Any  cover  letter  text 
accompanying  a  quarterly  report  shall 
either  be  submitted  in  hardcopy  to  the 
Agency  or  be  provided  in  electronic 
format  compatible  with  the  other  data 
required  to  be  reported  under  this 
section. 

48.  Section  75.65  is  revised  to  read  as 
follows: 

§75.65    Opacity  reports. 

The  owner  or  operator  or  designated 
representative  shall  report  excess 
emissions  of  opacity  recorded  under 
§  75.54(f)  or  §  75.57(f),  as  applicable,  to 
the  applicable  State  or  load  air 
pollution  control  agency. 

49.  Section  75.66  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (e)  introductory 
text;  by  redesignating  paragraph  (i)  as 
paragraph  (1)  and  revising  it;  and  by 
adding  paragraphs  (i)  through  (k)  to  read 
as  follows: 

§  75.66    Petitions  to  the  Administrator. 

(a)  General.  The  designated 
representative  for  an  affected  unit 
subject  to  the  requirements  of  this  part 
may  submit  a  petition  to  the 
Administrator  requesting  that  the 
Administrator  exercise  his  or  her 
discretion  to  approve  an  alternative  to 
any  requirement  prescribed  in  this  part 
or  incorporated  by  reference  in  this  part. 
Any  such  petition  shall  be  submitted  in 
accordance  with  the  requirements  of 
this  section.  The  designated 
representative  shall  comply  with  the 
signatory  requirements  of  §  72.21  of  this 
chapter  for  each  submission.  - 
***** 

(e)  Parathetric  monitoring  procedure 
petitions.  The  designated  representative 
for  an  affeeted  unit  may  submit  a 
petition  to  the  Administrator,  where 
each  petition  shall  contain  the 
information  specified  in  §  75.55(b)  or 
§  75.58(b),  as  applicable,  for  the  use  of 
a  parametric  monitoring  method.  *  *  * 
***** 

(i)  Emergency  fuel  petition.  The 
designated  representative  for  an  affected 
unit  may  submit  a  petition  to  the 
Administrator  to  use  the  emergency  fuel 
provisions  in  section  2.1.4  of  appendix 
E  to  this  part.  The  designated 
representative  shall  include  the 
following  information  in  the  petition: 

(1)  Identification  of  the  affected  plant 
and  luiit(s); 

(2)  A  procedure  for  determining  the 
NOx  emission  rate  for  the  luiit  when  the 
emergency  fuel  is  combusted;  and 


(3)  A  demonstration  that  the  permit 
restricts  use  of  the  fuel  to  emergencies 
only. 

(j  J  Petition  for  alternative  method  of 
accounting  for  emissions  prior  to 
completion  of  certification  tests.  The 
designated  representative  for  an  affected 
unit  may  submit  a  petition  to  the 
Administrator  to  use  an  alternative  to 
the  procedures  in  §  75.4(d)(3),  (e)(3), 
(f)(3)  or  (g)(3)  to  account  for  emissions 
during  the  period  between  the 
compliance  date  for  a  unit  and  the 
completion  of  certification  testing  for 
that  unit.  The  designated  representative 
shall  include: 

(1)  Identification  of  the  affiected 
unit(s); 

(2)  A  detailed  explanation  of  the 
alternative  method  to  account  for 
emissions  of  the  following  parameters, 
as  applicable:  SO2  mass  emissions  (in 
lbs),  NOx  emission  rate  (in  Ibs/mmBtu), 
CO2  mass  emissions  (in  lbs)  and,  if  the 
unit  is  subject  to  the  requirements  of 
subpart  H  of  this  part,  NOx  mass 
emissions  (in  lbs);  and 

(3)  A  demonstration  that  the  proposed 
alternative  does  not  imderestimate 
emissions. 

(k)  Petition  for  an  alternative  to  the 
stabilization  criteria  for  the  cycle  time 
test  in  section  6.4  of  appendix  A  to  this 
part.  The  designated  representative  for 
an  affected  luiit  may  submit  a  petition 
to  the  Administrator  to  use  an 
alternative  stabilization  criteria  for  the 
cycle  time  test  in  section  6.4  of 
appendix  A  to  this  part,  if  the  installed 
monitoring  system  does  not  record  data 
in  1-minute  or  3-nunute  intervals.  The 
designated  representative  shall  provide 
a  description  of  the  alternative  criteria. 

(1)  Any  other  petitions  to  the 
Administrator  under  this  part.  Except 
for  petitions  addressed  in  paragraphs  (b) 
through  (k)  of  this  section,  any  petition 
submitted  under  this  paragraph  shall 
include  sufficient  information  for  the 
evaluation  of  the  petition,  including,  at 
a  minimum,  the  following  information: 

(1)  Identification  of  the  affected  plant 
and  unit(s); 

(2)  A  detailed  explanation  of  why  the 
proposed  alternative  is  being  suggested 
in  lieu  of  the  requirement; 

(3)  A  description  and  diagram  of  any 
equipment  and  procedures  used  in  the 
proposed  alternative,  if  applicable; 

(4)  A  demonstration  that  the  proposed 
alternative  is  consistent  with  the 
purposes  of  the  requirement  for  which 
the  alternative  is  proposed  and  is 
consistent  with  the  piu-poses  of  this  part 
and  of  section  412  of  the  Act  and  that 
any  adverse  effect  of  approving  such 
alternative  will  be  de  minimis;  and 

(5)  Any  other  relevant  information 
that  the  Administrator  may  require. 
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Subpart  H— NOx  Mms  Emissions 


50.  Secrtion  75.70  is  amended  by 
revising  paragraphs  (e),  (f)  introductory 
text  and  (f)(l)(iv),  and  by  adding  new 
paragraph  (g)(6)  to  read  as  follows: 

f  75.70    NOx  mass  wniMtons  provision*. 

***** 

(e)  Quality  assurance  and  quality 
control  requirements.  For  units  that  use 
continuous  emission  monitoring 
systems  to  accoimt  for  NOx  mass 
emissions,  the  owner  or  operator  shall 
meet  the  applicable  quality  assurance 
and  quality  control  requirements  in 
§  75.21,  appendix  B  to  this  part,  and 
§  75. 74(c)  for  the  NOx-diluent 
continuous  emission  monitoring 
systems,  flow  monitoring  systems,  NOx 
concentration  monitoring  systems,  and 
diluent  monitors  required  imder  §  75.71. 
A  NOx  concentration  monitoring  system 
for  determining  NOx  mass  emissions  in 
accordance  with  §  75.71  shall  meet  the 
same  certification  testing  requirements, 
quality  assurance  requirements,  and 
bias  test  requirements  as  are  specified  in 
this  part  for  an  SO2  pollutant 
concentration  monitor,  except  as 
otherwise  provided  in  §  75.74(c).  Units 
using  excepted  methods  under  §  75.19 
shall  meet  the  applicable  quality 
assurance  requirements  of  that  section, 
and,  except  as  otherwise  provided  in 
§  75.74(c),  units  using  excepted 
monitoring  methods  imder  appendices 
D  and  E  to  this  part  shall  meet  the 
applicable  quality  assurance 
requirements  of  those  appendices. 

CO  Missing  data  proceaures.  Except  as 
provided  in  §  75.34,  paragraph  (g)  of  this 
section,  and  §  75.74,  the  owner  or 
operator  shall  provide  substitute  data 
from  monitoring  systems  required  under 
§  75.71  for  each  affected  unit  as  follows: 

(!)•  *  * 

(iv)  A  valid,  quaUty-assured  hour  of 
NOx  concentration  data  (in  ppm)  has 
not  been  measured  and  recorded  by  a 
certified  NOx  concentration  monitoring 
system,  or  by  an  approved  alternative 
monitoring  method  under  subpart  E  of 
this  part,  where  the  owner  or  operator 
chooses  to  use  a  NOx  concentration 
monitoring  system  with  a  volumetric 
flow  monitor,  and  without  a  diluent 
monitor  to  calculate  NOx  mass 
emissions.  The  initial  missing  data 
procedures  for  determining  monitor 
data  availability  and  the  standard 
missing  data  procedures  for  a  NOx 
concentration  monitoring  system  shall 
be  the  same  as  the  procedures  specified 
for  a  NOx-diluent  continuous  emission 
monitoring  system  under  §§  75.31,  75.32 
and  75.33. 


(g)*  *  * 

(6)  For  any  unit  using  continuous 
emissions  monitors,  the  procedures  in 
§  75.20(b)(3). 

***** 

51.  Section  75.71  is  amended  by 
revising  paragraphs  (b)  and  (d)(2)  to 
read  as  follows: 

f  75.71    Specific  provisions  for  monitoring 
NOx  smission  rata  and  heat  input  for  the 
purpose  of  calculating  NOx  maas 
emissions. 

***** 

(b)  Moistuw  correction.  (1)  If  a 
correction  for  the^ stack  gas  moisture 
content  is  needed  to  properly  calculate 
the  NOx  emission  rate  in  Ib/mmBtu  (i.e., 
if  the  NOx  pollutant  concentration 
monitor  in  a  NOx-diluent  monitoring 
system  measures  on  a  different  moisture 
basis  ftova  the  diluent  monitor),  the 
owner  or  operator  of  an  afifected  unit 
shall  account  for  the  moisture  content  of 
the  flue  gas  on  a  continuous  basis  in 
accordance  with  §  75.12(b). 

(2)  If  a  correction  for  the  stack  gas 
moistiue  content  is  needed  to  properly 
calculate  NOx  mass  emissions  in  tons, 
in  the  case  where  a  NOx  concentration 
monitoring  system  which  measures  on  a 
dry  basis  is  used  with  a  flow  rate 
monitor  to  determine  NOx  mass 
emissions,  the  owner  or  operator  of  an 
affected  unit  shall  accoimt  for  the 
moisture  content  of  the  flue  gas  on  a 
continuous  basis  in  accordance  with 

§  75.11(b)  except  that  the  term  "SO2" 
shall  be  replaced  by  the  term  "NOx." 

(3)  If  a  correction  for  the  stack  gas 
moisture  content  is  needed  to  properly 
calculate  NOx  mass  emissions,  in  the 
case  where  a  diluent  monitor  that 
measures  on  a  dry  basis  is  used  with  a 
flow  rate  monitor  to  determine  heat 
input,  which  is  then  multiplied  by  the 
NOx  emission  rate,  the  owner  or 
operator  shall  install,  operate,  maintain 
and  quality  assure  a  continuous 
moisture  monitoring  system,  as 
described  in  §  75.11(b). 
***** 

(d)*  *  * 

(2)  Use  the  procedures  in  ^pendix  D 
to  this  part  for  determining  hourly  heat 
input  and  the  procedm^  specified  in 
appendix  E  to  this  part  for  estimating 
hourly  NOx  emission  rate.  Howbv«,  the 
heat  input  apportionment  provisions  in 
section  2.1.2  of  appendix  D  to  this  part 
shall  not  be  used  to  meet  the  NOx  mass 
reporting  provisions  of  this  subpart.  In 
addition,  if  after  certification  of  an 
excepted  monitoring  system  under 
appendix  E  to  this  part,  the  operation  of 
a  unit  that  reports  emissions  on  an 
annual  basis  under  §  75.74(a)  of  this  part 
exceeds  a  capacity  factor  of  20.0  percent 
in  any  calendar  year  or  exceeds  an 


annual  capacity  factor  of  10.0  percent 
averaged  over  three  years,  or  the 
operation  of  a  unit  that  reports 
emissions  on  an  ozone  season  basis 
imder  §  75.74(b)  of  this  part  exceeds  a 
capacity  factor  of  20.0  percent  in  any 
ozone  season  or  exceeds  an  ozone 
season  capacity  factor  of  10.0  percent 
averaged  over  three  years,  the  owner  or 
operator  shall  meet  the  requirements  of 
paragraph  (c)  of  this  section  or,  if 
applicable,  paragraph  (e)  of  this  section 
by  no  later  than  £)ecember  31  of  the 
following  calendar  year. 
***** 

52.  Text  is  added  to  reserved  section 
75.73  to  read  as  follows: 

S  75.73    Recordlceeping  and  reporting. 

(a)  General  recordkeeping  provisions. 
The  owner  or  operator  of  any  affected 
imit  shall  maintain  for  each  affected 
unit  and  each  non-affected  imit  under 
§75.72(b)(2)(u)afileofall 
measurements,  data,  reports,  and  other 
information  required  by  this  part  at  the 
source  in  a  form  suitable  for  inspection 
for  at  least  three  (3)  years  from  the  date 
of  each  record.  Except  for  the 
certification  data  required  in 
§  75.57(a)(4)  and  the  initial  submission 
of  the  monitoring  plan  required  in 
§  75.57(a)(5),  the  data  shall  be  collected 
beginning  with  the  earlier  of  the  date  of 
provisional  certification  or  the  deadline 
in  §  75.70.  The  certification  data 
required  in  §  75.57(a)(4)  shall  be 
collected  begiiming  with  the  date  of  the 
first  certification  test  performed.  The 
file  shall  contain  the  following 
information: 

(1)  The  information  required  in 

§§  75.57(a)(2).  (a)(4).  (a)(5).  (a)(6).  (b). 
(c)(2).  (d).(g),  and  (h). 

(2)  The  information  required  in 

§§  75.58(b)(2)  or  (b)(3)  (for  units  with 
add-on  NOx  emission  controls),  as 
applicable,  (d)  (as  applicable  for  units 
using  Appendix  E  to  this  part),  and  (f) 
(as  applicable  for  imits  using  the  low 
mass  emissions  unit  provisions  of 
§  75.19). 

(3)  For  each  hour  when  the  imit  is 
operating,  NOx  mass  emissions, 
calculated  in  accordance  with  section 
8.1  of  appendix  F  to  this  part. 

(4)  During  the  second  and  third 
calendar  quarters,  cumulative  ozone 
season  heat  input  and  cumulative  ozone 
season  operating  hours. 

(5)  Heat  input  and  NOx 
methodoloaes  for  the  hour. 

(6)  Specific  heat  input  record 
provisions  for  gas-fired  or  oil-fired  units 
using  the  procedures  in  appendix  D  to 
this  part.  In  lieu  of  the  information 
required  in  §  75.57(c)(2),  the  owner  or 
operator  shall  record  the  following 
information  in  this  paragraph  for  each 


affected  gas-fired  or  oil-fired  unit  and 
each  non-affected  gas-  or  oil-fired  unit 
under  §  75.72{b)(2)(ii)  for  which  the 
owner  or  operator  is  using  the 
procedures  in  appendix  D  to  this  part 
for  estimating  heat  input: 

(i)  For  each  hour  wnen  the  unit  is 
combusting  oil: 

(A)  Date  and  hour; 

(B)  Hourly  average  mass  flow  rate  of 
oil,  while  the  unit  combusts  oil  (in  lb/ 
hr,  roimded  to  the  nearest  tenth)  (flag 
value  if  derived  from  missing  data 
procedures); 

(C)  Method  of  oil  sampling  (flow 
proportional,  continuous  drip,  as 
delivered,  manual  from  storage  tank,  or 
daily  manual); 

(D)  For  units  using  voliunetric 
flowmeters,  volumetric  flow  rate  of  oil 
combusted  each  hour  (in  gal/hr,  Ib/hr, 
m^/hr,  or  bbl/hr,  rounded  to  the  nearest 
tenth)  (flag  value  if  derived  from 
missing  data  procedures); 

(E)  For  units  using  volumetric  oil 
flowmeters,  density  of  oil  (flag  value  if 
derived  from  missing  data  procedures); 

(F)  Gross  calorific  value  of  oil  used  to 
determine  heat  input  (in  Btu/lb); 

(G)  Hoiurly  heat  input  rate  during 
combustion  of  oil,  according  to 
procedures  in  appendix  F  to  this  part  (in 
mmBtu/hr,  to  the  nearest  tenth); 

(H)  Fuel  usage  time  for  combustion  of 
oU  during  the  hour  (rounded  up  to  the 
nearest  fraction  of  an  hour,  in  equal 
increments  that  can  range  from  one 
himdredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator) 
(flag  to  indicate  multiple/single  fuel 
types  combusted);  and 

(I)  Monitoring  system  identification 
code. 

(ii)  For  gas-fired  imits  or  oil-fired 
units,  using  the  procedures  in  appendix 
D  to  this  part  with  an  assmned  density 
or  for  as-delivered  fuel  sampled  from 
each  delivery: 

(A)  Measured  gross  calorific  value 
and,  if  measuring  with  volumetric  oil 
flowmeters,  density  from  each  fuel 
sample;  and 

(B)  Assumed  gross  calorific  value  and, 
if  measuring  with  volumetric  oil 
flowmeters,  density  used  to  calculate 
heat  input  rate. 

(iii)  For  each  hour  when  the  imit  is 
combusting  gaseous  fiiel: 

(A)  Date  and  hour; 

(B)  Hourly  heat  input  rate  from 
gaseous  fuel,  according  to  procedures  in 
appendix  F  to  this  part  (in  mmBtu/hr, 
rounded  to  the  nearest  tenth); 

(C)  Hourly  flow  rate  of  gaseous  fuel, 
while  the  unit  combusts  gas  (in  100 
scfh)  (flag  value  if  derived  from  missing 
data  procedures); 

(D)  Gross  calorific  value  of  gaseous 
fuel  used  to  determine  heat  ii^ut  rate 


(in  Btu/100  scf)  (flag  value  if  derived 
from  missing  data  procedures); 

(E)  Fuel  usage  time  for  combustion  of 
gaseous  fuel  dining  the  hour  (roimded 
up  to  the  nearest  fraction  of  an  hour,  in 
equal  increments  that  can  range  from 
one  hundredth  to  one  quarter  of  an 
hour,  at  the  option  of  the  owner  or 
operator)  (flag  to  indicate  multiple/ 
single  fuel  types  combusted);  and 

(F)  Monitoring  system  identification 
code. 

(iv)  For  each  oil  sample  or  sample  of 
diesel  fuel: 

(A)  Date  of  sampling; 

(B)  Gross  calorific  value  (in  Btu/lb) 
(flag  value  if  derived  from  missing  data 
procedures);  and 

(C)  Density  or  specific  gravity,  if 
required  to  convert  volume  to  mass  (flag 
value  if  derived  from  missing  data 
procedures). 

(v)  For  each  sample  of  gaseous  fuel: 

(A)  Date  of  sampling;  and 

(B)  Gross  calorific  value  (in  Btu/100 
scf)  (flag  value  if  derived  from  missing 
data  procedures). 

(vi)  For  each  oil  sample  or  sample  of 
gaseous  fuel: 

(A)  Type  of  oil  or  gas;  and 

(B)  Percent  carbon  or  F-factor  of  fuel. 
(7)  Specific  NOx  record  pmvisions  for 

gas-fired  or  oil-fired  units  using  the 
optioned  low  mass  endssions  excepted 
methodology  in  §  75.19.  In  lieu  of 
recording  the  information  in  §§  75.57(b), 
(c)(2),  (d),  and  (g),  the  owner  or  operator 
shall  record,  for  each  hour  when  the 
unit  is  operating  for  any  portion  of  the 
hour,  the  following  information  for  each 
affected  low  mass  emissions  uinit  for 
which  the  owner  or  operator  is  using  the 
low  mass  emissions  excepted 
methodology  in  §  75.ig(c): 

(i)  Date  and  hour; 

(ii)  If  one  type  of  fuel  is  combusted  in 
the  hour,  fuel  type  (pipeline  natural  gas, 
natural  gas,  residual  oil,  or  diesel  fuel) 
or,  if  more  than  one  type  of  fuel  is 
combusted  in  the  hour,  the  fuel  type 
which  results  in  the  highest  emission 
factors  for  NOx; 

(iii)  Average  hourly  NOx  emission 
rate  (in  Ib/mmBtu,  roimded  to  the 
nearest  thousandth);  and 

(iv)  Hourly  NOx  mass  emissions  (in 
lbs,  rounded  to  the  nearest  tenth). 

(b)  Certification,  quality  assurance 
and  quality  control  record  provisions. 
The  owner  or  operator  of  any  affected 
imit  shall  record  the  applicable 
information  in  §  75.59  for  each  affected 
unit  or  group  of  units  monitored  at  a 
common  stack  and  each  non-afiiected 
unit  under  §  7S.72(b)(2)(ii). 

(c)  Monitoring  plan  recordkeeping 
provisions — (1)  General  provisions.  The 
owner  or  operator  of  an  affected  unit 
shall  prepare  and  maintain  a  monitoring 


plan  for  each  affected  imit  or  group  of 
units  monitored  at  a  common  stack  and 
each  non-affected  unit  under 
§  75.72(b){2)(ii).  Except  as  provided  in 
paragraph  (d)  or  (f)  of  this  section,  a 
monitoring  plan  shall  contain  sufficient 
information  on  the  continuous  emission 
monitoring  systems,  excepted 
methodology  imder  §  75.19,  or  excepted 
monitoring  systems  imder  appendix  D 
or  E  to  this  part  and  the  use  of  data 
derived  from  these  systems  to 
demonstrate  that  all  the  unit's  NOx 
emissions  are  monitored  and  reported. 

(2)  Whenever  the  owner  or  operator 
makes  a  replacement,  modification,  or 
change  in  Uie  certified  continuous 
emission  monitoring  system,  excepted 
methodology  under  §  75.19,  excepted 
moiutoring  system  under  appendix  D  or 
E  to  this  part,  or  alternative  monitoring 
system  under  subpart  E  of  this  part, 
including  a  change  in  the  automated 
data  acquisition  and  handling  system  or 
in  the  flue  gas  handling  system,  that 
affects  information  reported  in  the 
monitoring  plan  (e.g.,  a  change  to  a 
serial  munber  for  a  component  of  a 
monitoring  system],  then  the  owner  or 
operator  shall  update  the  monitoring 
plan. 

(3)  Contents  of  the  monitoring  plan 
for  uiuts  not  subject  to  an  Acid  Rain 
emissions  limitation.  Each  monitoring 
plan  shall  contain  the  information  in 

§  75.53(e)(1)  in  electronic  format  and  the 
information  in  §  75.53(e)(2)  in  hardcopy 
format.  In  addition,  to  the  extent 
applicable,  each  monitoring  plan  shall 
contain  the  information  in 
§§75.53(n(l)(i).(f)(2)(i),  (f)(4).  and 
(f)(5)(i)  for  imits  using  the  low  mass 
emitter  methodology  in  electronic 
format  and  the  information  in 
§§  75.53(n(l)(ii).  {f)(2)(ii),  and  (f)(5)(u) 
in  hardcopy  format.  The  monitoring 
plan  also  shall  identify,  in  electronic 
format,  the  reporting  schedule  for  the 
affected  unit  (ozone  season  or 
quarterly),  the  beginning  and  end  dates 
for  the  reporting  schedule,  and  whether 
year-round  reporting  for  the  xmit  is 
required  by  a  state  or  local  agency. 

(d)  General  reporting  provisions.  (1) 
The  designated  representative  for  an 
affected  unit  shall  comply  with  all 
reporting  requirements  in  this  section 
and  with  any  additional  requirements 
set  forth  in  an  applicable  State  or  federal 
NOx  mass  emission  reduction  program 
Aat  adopts  the  requirements  of  this 
subpart. 

(2)  The  designated  representative  for 
an  affected  unit  shall  submit  the 
following  for  each  affected  imit  or  group 
of  units  monitored  at  a  common  stack 
and  each  non-affected  unit  under 
§75.72(b)(2)(u): 
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(i)  Initial  certification  and 
recertification  applications  in 
accordance  with  §  75.70(d); 

(ii)  Monitoring  plans  in  accordance 
with  paragraph  (e)  of  this  section;  and 

(iii)  Quarterly  reports  in  accordance 
with  paragraph  (f)  of  this  section. 

(3)  Other  petitions  and 
communications.  The  designated 
representative  for  an  affected  unit  shall 
submit  petitions,  correspondence, 
application  forms,  and  petition-related 
test  results  in  accordance  with  the 
provisions  in  §  75.70(h). 

(4)  Quality  assurance  RATA  reports.  If 
requested  by  the  permitting  authority, 
the  designated  representative  of  an 
affected  unit  shall  submit  the  quality 
assurance  RATA  report  for  each  affected 
unit  or  group  of  units  monitored  at  a 
common  stack  and  each  non-affected 
unit  under  §  75.72(b)(2)(ii)  by  the  later 
of  45  days  after  completing  a  quality 
assurance  RATA  according  to  section 
2.3  of  appendix  B  to  this  part  or  15  days 
of  receiving  the  request.  The  designated 
representative  shall  report  the  hardcopy 
information  required  by  §  75.59(a)(9)  to 
the  permitting  authority. 

(5)  Notifications.  The  designated 
representative  for  an  affected  unit  shall 
submit  written  notice  to  the  permitting 
authority  according  to  the  provisions  in 
§  75.61  for  each  affected  unit  or  group 
of  imits  monitored  at  a  common  stack 
and  each  non-affected  imit  imder 
§75.72(b)(2)(ii). 

(e)  Monitoring  plan  reporting. — (1) 
Electronic  submission.  The  designated 
representative  for  an  affected  unit  shall 
submit  a  complete,  electronic,  up-to- 
date  monitoring  plan  file  (except  for 
hardcopy  portions  identified  in 
paragraph  (e)(2)  of  this  section)  for  each 
affected  unit  or  group  of  imits 
monitored  at  a  common  stack  and  each 
non-affected  unit  under  §  75.72(b)(2)(ii) 
as  follows: 

(i)  To  the  permitting  authority,  no 
later  than  45  days  prior  to  the  initial 
certification  test  and  at  the  time  of 
recertification  application  submission; 
and 

(ii)  To  the  Administrator,  no  later 
than  45  days  prior  to  the  initial 
certification  test,  at  the  time  of 
submission  of  a  recertification 
application,  and  in  each  electronic 
quarterly  report. 

(2)  Hardcopy  submission.  The 
designated  representative  of  an  affected 
unit  shall  submit  all  of  the  hardcopy 
iniormation  required  under  §  75.53,  for 
each  affected  unit  or  group  of  units 
monitored  at  a  common  stack  and  each 
non-affected  unit  under  §  75.72(b)(2)(ii), 
to  the  permitting  authority  prior  to 
initial  certification.  Thereafter,  the 
designated  representative  shall  submit 


hardcopy  information  only  if  that 
portion  of  the  monitoring  plan  is 
revised.  The  designated  representative 
shall  submit  the  required  hardcopy 
information  as  follows:  no  later  than  45 
days  prior  to  the  initial  certification  test; 
with  any  recertification  application,  if  a 
hardcopy  monitoring  plan  change  is 
associated  with  the  recertification  event; 
and  within  30  days  of  any  other  event 
with  which  a  hardcopy  monitoring  plan 
change  is  associated,  pursuant  to 
§  75.53(b). 

(f)  Quarterly  reports.— (1)  Electronic 
submission.  The  designated 
representative  for  an  affected  unit  shall 
electronically  report  the  data  and 
information  in  this  paragraph  (f)(1)  and 
in  paragraphs  (f)(2)  and  (3)  of  diis 
section  to  the  Administrator  quarterly. 
Each  electronic  report  must  be 
submitted  to  the  Administrator  within 
30  days  following  the  end  of  each 
calendar  quarter.  Each  electronic  report 
shall  include  the  date  of  report 
generation,  for  the  information  provided 
in  paragraphs  (f)(l)(ii)  through  (l)(vi)  of 
this  section,  and  shall  also  include  for 
each  affected  imit  or  group  of  units 
monitored  at  a  common  stack: 

(i)  Facility  information: 

(A)  Identification,  including: 

(1)  Facility/ORISPL  number; 

(2)  Calendar  quarter  and  year  data 
contained  in  the  report;  and 

(3)  Electronic  data  reporting  format 
version  used  for  the  report. 

(B)  Location  of  facility,  including: 

(1)  Plant  name  and  fecility 
identification  code; 

(2)  EPA  AIRS  facility  system 
identification  code; 

(3)  State  facility  identification  code; 

(4)  Source  category/type; 

(5)  Primary  SIC  code; 

(6)  State  postal  abbreviation; 

(7)  FTPS  county  code;  and 

(8)  Latitude  and  longitude. 

(ii)  The  information  and  hourly  data 
required  in  paragraph  (a)  of  this  section, 
except  for: 

(A)  Descriptions  of  adjustments, 
corrective  action,  and  maintenance; 

(B)  Information  which  is  incompatible 
with  electronic  reporting  (e.g..  field  data 
sheets,  lab  analyses,  quality  control 
plan); 

(C)  For  units  with  NOx  add-on 
emission  controls  that  do  not  elect  to 
use  the  approved  site-specific 
parametric  monitoring  procedures  for 
calculation  of  substitute  data,  the 
information  in  §  75.58(b)(3); 

(D)  Information  required  by  §  75.57(h) 
concerning  the  causes  of  any  missing 
data  periods  and  the  actions  taken  to 
cure  such  causes; 

(E)  Hardcopy  monitoring  plan 
information  required  by  §  75.53  and 


hardcopy  test  data  and  results  required 
by  §  75.59; 

(F)  Records  of  flow  polynomial 
equations  and  nimierical  values 
reouired  by  §  75.59(a)(5)(vi); 

(G)  Daily  fuel  sampling  information 
required  by  §  75.58(c)(3)(i)  for  units 
using  assumed  values  under  appendix 
D; 

(H)  Information  required  by 
§  75.59(b)(2)  concerning  transmitter  or 
transducer  acouracy  tests; 

(I)  Stratification  test  results  required 
as  part  of  the  RATA  supplementary 
records  under  §  75.59(a)(7); 

(J)  Data  and  results  of  RAT  As  that  are 
aborted  or  invalidated  due  to  problems 
with  the  reference  method  or 
operational  problems  with  the  unit  and 
data  and  resiUts  of  linearity  checks  that 
are  aborted  or  invalidated  due  to 
operational  problems  vtrith  the  imit;  and 

(K)  Supplementary  RATA  information 
required  under  §  75.59(a)(7)(i)  through 
§  75.59(a)(7)(v),  except  that:  the  data 
under  §  75.59(a)(7)(ii)(A)  through  (T) 
and  the  data  under  §  75.59(a)(7){iii)(A) 
through  (M)  shall,  as  applicable,  be 
reported  for  flow  RAT  As  in  which 
angular  compensation  (measurement  of 
pitch  and/or  yaw  angles)  is  used  and  for 
flow  RAT  As  in  which  a  site-specific 
wall  effects  adjustment  foctor  is 
determined  by  direct  measurement;  and 
the  data  under  §  75.59(a)(7)(ii)(T)  shall 
be  reported  for  all  flow  RAT  As  in  which 
a  default  wall  effects  adjustment  factor 
is  applied. 

(iii)  Average  NOx  emission  rate  (lb/ 
mmBtu,  rounded  to  the  nearest 
thousandth)  during  the  quarter  and 
cumulative  NOx  emission  rate  for  the 
calendar  year. 

(iv)  Tons  of  NOx  emitted  during 
quarter,  cimiulative  tons  of  NOx  emitted 
during  the  year,  and.  during  the  second 
and  third  calendar  quarters,  cumulative 
tons  of  NOx  emitted  during  the  ozone 
season. 

(v)  During  the  second  and  third 
calendar  quarters,  ciunulative  heat  input 
for  the  ozone  season. 

(vi)  Unit  or  stack  or  conmion  pipe 
header  operating  hours  for  quarter, 
ciunulative  unit,  stack  or  common  pipe 
header  operating  hours  for  calendar 
year,  and,  during  the  second  and  third 
calendar  quarters,  ciunulative  operating 
hours  during  the  ozone  season. 

(2)  The  designated  representative 
shall  certify  that  the  component  and 
system  identification  codes  and 
formulas  in  the  quarterly  electronic 
reports  submitted  to  the  Administrator 
pursuant  to  paragraph  (e)  of  this  section 
represent  current  operating  conditions. 

(3)  Compliance  certification.  The 
designated  representative  shall  submit 
and  sign  a  compliance  certification  in 
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support  of  each  quarterly  emissions 
monitoring  report  based  on  reasonable 
inquiry  of  those  persons  with  primary 
responsibility  for  ensuring  that  all  of  the 
unit's  emissions  are  correctly  and  fully 
monitored.  The  certification  shall  state 
that: 

(i)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  part, 
including  the  quality  assurance 
procedures  and  specifications;  and 

(ii)  With  regard  to  a  unit  with  add-on 
emission  controls  and  for  all  hours 
where  data  are  substituted  in 
accordance  with  §  75.34(a)(1),  the  add- 
on emission  controls  were  operating 
within  the  range  of  parameters  listctd  in 
the  monitoring  plan  and  the  substitute 
values  do  not  systematically 
imderestimate  NOx  emissions. 

(4)  The  designated  representative 
shall  comply  with  all  of  the  quarterly 
reporting  requirements  in  §§  75.64(d), 
(f),and(g). 

53.  Section  75.74  is  amended  by: 

a.  Revising  paragraphs  (b)(2),  (c)(1) 
and  (c)(2); 

b.  Redesignating  paragraphs  (c)(3), 
(c)(4),  (c)(5).  (c)(6),  (c)(7).  {cm.  (c)(9) 
and  (c)(10).  as  paragraphs  (c)(4),  (c)(5), 
(c)(6),  (c)(7),  (c)(8),  (c)(9).  (c)(10)  and 
(c)(ll),  respectively; 

c.  Adding  a  new  paragraph  (c)(3);  and 

d.  Revising  newly  redesignated 
paragraphs  (c)(4),  (cM5).  (c)(6)  and  (c)(7), 
te  read  as  follows: 

f  75.74    Annuel  end  owne  ■—■on 
nionilonnQ  mm  fepofUnQ  leQiiiranMnls. 

*        •        •        •        * 

(b)*  •  * 

(2)  Meet  the  requireoients  of  diis 
subpart  during  the  ozone  season,  except 
as  specified  in  paragraph  (c)  of  this 
section. 

(c)*  '  • 

(1)  The  owner  or  operator  of  a  unit 
that  uses  continuous  emissioBS 
monitoring  systems  or  a  fuel  flowmeter 
to  meet  any  of  the  cequireraents  of  this 
subpart  shall  quality  assme  the  hourly 
ozone  season  eniission  (fata  ieq«ured  by 
this  subpait  To  achieve  tkis,  the  owner 
or  operator  shall  operate,  maintain  and 
cali^ate  each  requiied<IEMS  uid  shall 
perform  dtagnostic  testing  and  quality 
assurance  testing  of  each  requised  C^4S 
or  fuel  flowmeter  according,  to  the 
applicable  proviskms  of  paragraphs 
(c)(2)  timni^  (c)(5)  of  this  8ecti<». 
Except  where  otherwise  noted,  the 
provisions  of  paragraphs  (cK2)  and'(cX3) 
of  this  sectioB  apply  instead  of  the 
qiudity  assurance  i»ovisioBS  in  sections 
2.1  through  2.3  of  appendix  B  to  this 
part,  and  shall  be  u^d  in  }ieu  of  those 
appendix  B  provisions. 

02).  QuaBty  assaiance  requirements 
priwto  the  ozone  season.  The 


provisions  of  this  paragraph  apply  to 
each  ozone  season.  In  the  time  period 
prior  to  the  start  of  the  ciurent  ozone 
season  (i.e.,  in  the  period  extending 
from  October  1  of  the  previous  calendar 
year  through  April  30  of  the  current 
calendar  year),  the  owner  or  operator 
shall,  at  a  minimum,  perform  the 
following  diagnostic  testing  and  quality 
assiuance  assessments,  and  shall 
maiatain  the  following  records,  to 
ensure  that  the  hourly  emission  data 
recorded  at  the  beginning  of  the  current 
ozone  season  are  suitable  for  reporting 
as  quality-assured  data: 

(0  For  each  required  gas  monitor  (i.e.. 
for  each  NOx  poUutant  concentration 
monitor  and  each  diluent  gas  ((Xb  or 
O2)  monitor,  including  CCh  and  O2 
monitors  used  exclusively  for  heat  input 
determination  and  O2  monitors  used  for 
moisture  determination),  a  linearity 
check  shall  be  performed  and  passed. 

(A)  Conduct  each  linearity  cneck  in 
accordance  with  the  general  procedures 
in  section  6.2  of  appendix  A  to  this  part, 
except  that  the  data  validation 
procedures  in  sections  6.2(a)  through  (f) 
of  appendix  A  do  not  apply. 

(B)  Each  linearity  chea^  shall  be  done 
"hands-off,"  as  described  in  section 
2.2.3(c)  of  appendix  B  to  this  part 

(C)  In  the  tune  period  extending  from 
the  date  and  hour  in  which  the  linearity 
check  is  passed  through  April  30  of  the 
cuiient  calendar  year,  the  owner  or 
operator  shall  operate  and  maintain  the 
CEMS  and  shdl  perform  daily 
calibration  ecrtv  tests  of  the  CEMS  in 
accordance  with  section  2.1  of  appendix 
B  to  this  part.  When  a  calibration  error 
test  is  failed,  as  described  in  section 
2.1.4  of  appendix  B  to  tibis  part. 
ccHTBctive  actions  shall  be  taken.  The 
additional  calibration  error  test 
provisions  of  section  2.1.3  of  appendix 
B  to  dns  part  shall  be  followed.  Records 
of  the  required  daily  calibration  orror 
tests  shall  be  kept  in  a  format  suitable 
for  inspection  on  a  year-round  basis. 

0)  SxcepUons.  (1)  if  the  monitor 
passed  a  linearity  dteck  on  or  after 
January  1  ^the  previous  year  and  the 
unit  at  stack  on  which  the  monitor  is 
located  operated  for  less  than  336  hours 
in  the  previous  ozone  season,  die  owner 
or  operator  may  have  agraoe  period  of 
up  to  16t  hours  to  per£nm  a  liaaurity 
chedc  In  addition,  if  the  unit  or  stack 
operates  fat  IBS  houfs  or  less  in  the 
cnuTent  ozone  season  the  owner  or 
operator  is  exempt  from  the  linearity 
check  requirement  for  that  ozone  season 
and  the  ewner  or  operator  may  submit 
(fuality  assoied  data  from  thtf  monitor 
as  long  as  dl  other  required  quality 
assurance  tests  are  passed.  If  the  unit  or 
stack  operates  for  more  than  168  hours 
m  the  eufr^  ozone  season,  the  owner 


or  operator  of  the  imit  shall  report 
substitute  data  using  the  missing  data 
procedures  under  paragraph  (c)(7)  of 
this  section  starting  with  \he  169th  imit 
or  stack  operating  hour  of  the  ozone 
season  and  continuing  until  the 
successful  completion  of  a  linearity 
check. 

(2)  If  a  monitor  does  not  qualify  for  an 
exception  imder  paragraph  (c)(2)(i)(D)(l) 
and  if  a  required  linearity  check  has  not 
been  completed  prior  to  the  start  of  the 
current  ozone  season,  follow  the 
applicable  procedures  in  paragraph 
(c)(3)(vi)  of  this  section. 

(ii)  For  each  required  CEMS  (i.e.,  for 
each  NOx  concentration  monitoring 
system,  each  NOx-diluent  monitoring 
system,  each  flow  rate  monitoring 
system,  each  moistiu^  monitoring 
system  and  each  diluent  gas  CEMS  used 
exclusively  for  heat  input 
determination),  a  relative  acciuacy  test 
audit  (RATA)  shall  be  performed  and 
passed. 

(A)  Conduct  each  RATA  in 
accordance  with  the  applicable 
procedures  in  sections  6.5  through 
6.5.10  of  appendix  A  to  this  part,  except 
that  the  dt^  validation  prooedtues  in 
sections  6.5(f)(1)  through  (f)(6)  do  not 
apply,  and,  for  flow  rate  monitoring 
systems,  the  required  RATA  load 
level(s)  shall  be  as  specified  in  this 
paragraph. 

(B)  Each  RATA  shall  be  done  "hands- 
off,"  as  described  in  section  2.3.2  (c)  of 
appendix  B  to  this  part.  The  provisions 
in  section  2.3.1.4  of  appendix  B  to  this 
part,  pertaining  to  the  niunber  of 
allowable  RATA  attempts,  shall  apply. 

(C)  For  flow  rate  monitoring  systems 
installed  on,  peaking  imits  or  bypass 
stacks,  a  single-load  RATA  is  required. 
For  all  other  flow  rate  monitoring 
systems,  a  2-load  RATA  is  required  at 
the  two  most  frequentfy-used  Ibad  levels 
(as  defined  under  section  6.5.2.1  of 
appendix  A  to  this  part),  with  the 
following  exceptions.  A  3-load  flow 
RATA  is  required  at  least  once  in  evwy 
period  of  five  consecutive  calendar 
years.  A  3-load  RATA  is  also  required 

if  the  flow  monitor  polynemial 
coefflcients  or  K  faetoifs)  are  changed 
prior  to  conducting  the  flow  RATA 
lecHiired  imder  das  paragraph. 

U3)  A'bias  test  of  each  required  NOx 
concentration  monitoring  system,  each 
NOx-diluent  monitoring  system  and 
each  flow  rate  mcmitoring  system  shall 
be  performed  in  accordance  with 
section  7.6  of  appendix  A  to  diu  part 
ff  the  bias  test  is  failed,  a  bias 
adjustment  factor  (BAF)  shall  be 
calculated  for  die  monitoring  system,  as 
described  in  section  7.6.5  of  appoidix  A 
tothis  part  and  shall  be  appKed  to  the 
sidtsequent  data  recorded  by  the  CEMS. 
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(E)  In  the  time  period  extending  from 
the  hour  of  completion  of  the  required 
RATA  through  April  30  of  the  current 
calendar  year,  the  owner  or  operator 
shall  operate  and  maintain  the  CEMS  by 
performing,  at  a  minimum,  the 
following  activities: 

(I)  The  owner  or  operator  shall 
perform  daily  calibration  error  tests  and 
(if  applicable)  daily  flow  monitor 
interference  checks,  according  to  section 
2.1  of  appendix  B  to  this  part.  When  a 
daily  calibration  error  test  or 
interference  check  is  failed,  as  described 
in  section  2.1.4  of  appendix  B  to  this 
part,  corrective  actions  shall  be  taken. 
The  additional  calibration  error  test 
provisions  in  section  2.1.3  of  appendix 
B  to  this  part  shall  be  followed.  Records 
of  the  required  daily  calibration  error 
tests  and  interference  checks  shall  be 
kept  in  a  format  suitable  for  inspection 
on  a  year-round  basis. 

(2)  If  the  owner  or  operator  makes  a 
replacement,  modification,  or  change  in 
a  certified  monitoring  system  that 
significantly  affects  the  ability  of  the 
system  to  accurately  measure  or  record 
NOx  mass  emissions  or  heat  input  or  to 
meet  the  requirements  of  §  75.21  or 
appendix  B  to  this  part,  the  owner  or 
operator  shall  recertify  the  monitoring 
system  according  to  §  75.20(b). 

(F)  If  the  results  of  a  RATA  performed 
^  according  to  the  provisions  of  this 

paragraph  indicate  that  the  CEMS 
qualifies  for  an  annual  RATA  fi^uency 
(see  Figure  2  in  appendix  B  to  this  part), 
the  RATA  may  be  used  to  quality  assiue 
data  for  the  entire  ciurent  ozone  season. 

(G)  If  the  results  of  a  RATA  performed 
according  to  the  provisions  of  this 
paragraph  indicate  that  the  CEMS 
qualifies  for  a  semiannual  RATA 
frequency  rather  than  an  annual 
frequency,  provided  that  the  RATA  was 
completed  on  or  after  January  1  of  the 
CTurent  calendar  year,  the  RATA  may  be 
used  to  quality  assure  data  for  the  entire 
current  ozone  season.  However,  if  the 
RATA  was  performed  in  the  fourth 
calendar  quarter  of  the  previous  year, 
the  RATA  may  only  be  used  to  quality 
assure  data  for  a  part  of  the  current 
ozone  season,  from  May  1  through  Jime 
30.  An  additional  RATA  is  then 
required  by  June  30  of  the  current 
calendar  year  to  quality  assure  the 
remainder  of  the  data  (from  June  30 
through  September  30)  for  the  current 
ozone  season.  If  such  an  additional 
RATA  is  required  but  is  not  completed 
by  June  30  of  the  current  calendar  year, 
data  from  the  CEMS  shall  be  considered 
invalid  as  of  the  first  unit  or  stack 
operating  hour  subsequent  to  June  30  of 
the  ciurent  calendar  year  and  shall 
remain  invalid  until  the  required  RATA 
is  performed  and  passed. 


(H)  Exceptions.  {1)  If  the  monitoring 
system  passed  a  RATA  on  or  after 
January  1  of  the  previous  year  and  the 
unit  or  stack  on  which  the  monitor  is 
located  operated  for  less  than  336  hours 
in  the  previous  ozone  season,  the  owner 
or  operator  may  have  a  grace  period  of 
up  to  720  hours  to  perform  a  RATA.  If 
the  unit  or  stack  operates  for  720  hours 
or  less  in  the  current  ozone  season,  the 
owner  or  operator  of  the  unit  is  exempt 
frt)m  the  requirement  to  perform  a 
RATA  for  that  ozone  season  and  the 
owner  or  operator  may  submit  quality 
assiu-ed  data  from  that  monitor  as  long 
as  all  other  required  quality  assurance 
tests  are  passed.  If  the  unit  or  stack 
operates  for  more  than  720  hoiu^  in  the 
current  ozone  season,  the  owner  or 
operator  of  the  unit  or  stack  shall  report 
substitute  data  using  the  missing  data 
procediues  under  paragraph  (c)(7)  of 
this  section,  starting  with  the  721st  imit 
operating  hour  and  continuing  until  the 
successful  completion  of  the  RATA. 

(2)  If  a  monitor  does  not  qualify  for  a 
grace  period  under  paragraph 
(c)(2)(ii)(H)(l)  of  this  section  and  if  a 
required  RATA  has  not  been  completed 
prior  to  the  start  of  the  current  ozone 
season,  follow  the  applicable 
procedures  in  paragraph  (c)(3)(vi)  of  this 
section. 

(3)  Quality  assurance  requirements 
within  the  ozone  season.  TTie  provisions 
of  this  paragraph  apply  to  each  ozone 
season.  The  owner  or  operator  shall,  at 

a  minimum,  perform  the  following 
quality  assiuance  testing  during  the 
ozone  season,  i.e.  in  the  time  period 
extending  from  May  1  through 
September  30  of  each  calendar  year: 

(i)  Daily  calibration  error  tests  and  (if 
applicable)  interference  checks  of  each 
CEMS  required  by  this  subpart  shall  be 
performed  in  accordance  with  sections 
2.1.1  and  2.1.2  of  appendix  B  to  this 
part.  The  applicable  provisions  in 
sections  2.1.3,  2.1.4  and  2.1.5  of 
appendix  B  to  this  part,  pertaining, 
respectively,  to  additional  calibration 
error  tests  and  calibration  adjustments, 
data  validation,  and  quality  assurance  of 
data  with  respect  to  daily  assessments, 
shall  also  apply. 

(ii)  For  eacn  gas  monitor  required  by 
this  subpart,  linearity  checks  shall  be 
performed  in  the  second  and  third 
calendar  quarters,  in  accordance  with 
section  2.2.1  of  appendix  B  to  this  part 
(see  also  paragraph  (c)(3)(vii)  of  this 
section).  For  the  second  calendar 
quarter  of  the  year,  only  unit  or  stack 
operating  hoius  in  the  months  of  May 
and  June  shall  be  included  when 
determining  whether  the  second 
calendar  quarter  is  a  "QA  operating 
quarter"  (as  defined  in  §  72.2  of  this 
chapter).  Data  vaUdation  for  these 


linearity  checks  shall  be  done  in 
accordance  with  sections  2.2.3(a) 
through  (e)  of  appendix  B  to  this  part. 
The  grace  period  provision  in  section 
2.2.4  of  appendix  B  to  this  part  does  not 
apply  to  Uiese  linearity  checks.  If  the 
required  linearity  check  has  not  been 
completed  by  the  end  of  the  calendar 
quarter,  imless  the  conditional  data 
validation  provisions  of  §  75.20(b)(3)  are 
applied,  data  bom  the  CEMS  are 
considered  to  be  invalid,  beginning  with 
the  first  imit  or  stack  operating  hoiu 
after  the  end  of  the  quarter  and  shall 
remain  invalid  until  a  linearity  check  of 
the  CEMS  is  performed  and  passed. 

(iii)  For  each  flow  monitoring  system 
required  by  this  subpart,  flow-to-load 
ratio  tests  are  required  in  the  second 
and  third  calendar  quarters,  in 
accordance  with  section  2.2.5  of 
appendix  B  to  this  part.  If  the  flow-to- 
load  ratio  test  for  the  second  calendar 
quarter  is  failed,  the  owner  or  operator 
shall  declare  the  flow  monitor  out-of- 
control  as  of  the  first  imit  or  stack 
operating  hour  following  the  second 
calendar  quarter  and  shall  either 
implement  Option  1  in  section  2.2.5.1  of 
appendix  B  to  this  part  or  Option  2  in 
section  2.2.5.2  of  appendix  B  to  this 
part.  If  the  flow-to-load  ratio  test  for  the 
third  calendar  quarter  is  failed,  data 
from  the  flow  monitor  shall  be 
considered  invalid  at  the  beginning  of 
the  next  ozone  season  unless,  prior  to 
May  1  of  the  next  calendar  year,  the 
owner  or  operator  has  either 
successfully  implemented  Option  1  in 
section  2.2.5.1  of  appendix  B  to  this  part 
or  Option  2  in  section  2.2.5.2  of 
appendix  B  to  this  part,  or  unless  a  flow 
RATA  has  been  performed  and  passed 
in  accordance  with  paragraph  (c)(2)(ii) 
of  this  section. 

(iv)  For  each  differential  pressure-tj^pe 
flow  monitor  used  to  meet  the 
requirements  of  this  subpart,  quarterly 
leak  checks  are  required  in  the  second 
and  third  calendar  quarters,  in 
accordance  with  section  2.2.2  of 
appendix  B  to  this  part.  For  the  second 
calendar  quarter  of  the  year,  only- unit 
or  stack  operating  hours  in  the  months 
of  May  and  June  shall  be  included  when 
determining  whether  the  second 
calendar  quarter  is  a  QA  operating 
quarter  (as  defined  in  §  72.2  of  this 
chapter).  Data  validation  for  quarterly    " 
flow  monitor  leak  checks  shall  be  done 
in  accordance  with  section  2.2.3(g)  of 
appendix  B  to  this  part.  If  the  leak  check 
for  the  third  calendar  quarter  is  failed 
and  a  subsequent  leak  check  is  not 
passed  by  the  end  of  the  ozone  season, 
then  data  from  the  flow  monitor  shall  be 
considered  invalid  at  the  beginning  of 
the  next  ozone  season  unless  a  leak 
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check  is  passed  prior  to  May  1  of  the 
next  calendar  year. 

(v)  A  fuel  flow-to-load  ratio  test  in 
section  2.1.7  of  appendix  D  to  this  part 
shall  be  performed  in  the  second  and 
third  calendar  quarters  if,  for  a  unit 
using  a  fuel  flowmeter  to  determine  heat 
input  under  this  subpart,  the  owner  or 
operator  has  elected  to  use  the  fuel  flow- 
to-load  ratio  test  to  extend  the  deadline 
for  the  next  fuel  flowmeter  accuracy 
test.  If  a  fuel  flow-to-load  ratio  test  is 
failed,  follow  the  applicable  procedmes 
and  data  validation  provisions  in 
section  2.1.7.4  of  appendix  D  to  this 
part.  If  the  fuel  flow-to-load  ratio  test  for 
the  third  calendar  quarter  is  failed,  data 
from  the  fuel  flowmeter  shall  be 
considered  invalid  at  the  beginning  of 
the  next  ozone  season  imless  the 
requirements  of  section  2.1.7.4  of 
appendix  D  to  this  part  have  been  fully 
met  prior  to  May  1  of  the  next  calendar 
year. 

(vi)  If,  at  the  start  of  the  aurent  ozone 
season  (i.e.,  as  of  May  1  of  the  current 
calendar  year),  the  linearity  check  or 
RATA  required  under  paragraph  (c)(2)(i) 
or  (c)(2)(ii)  of  this  section  has  not  been 
performed  for  a  particular  monitor  or 
monitoring  system,  and  if,  during  the 
previous  ozone  season,  the  imit  or  stack 
on  which  the  monitoring  system  is 
installed  operated  for  336  hours  or  more 
the  owner  or  operator  shall  invalidate 
all  data  from  the  CEMS  until  either: 

(A)  The  required  linearity  check  or 
RATA  of  the  CEMS  has  been  performed 
and  passed;  or 

(B)  A  "probationary  calibration  error 
test"  of  the  CEMS  is  passed  in 
accordance  with  §  75.20(b)(3).  Note  that 
a  calibration  error  test  passed  on  April 
30  may  be  used  as  the  probationary 
calibration  error  test,  to  ensive  that 
emission  data  recorded  by  the  CEMS  at 
the  begiiming  of  the  ozone  season  will 
have  a  conditionally  valid  status.  Once 
the  probationary  calibration  error  test 
has  been  passed,  the  owner  or  operator 
shall  perform  the  required  linearity 
check  or  RATA  in  accordance  with  the 
conditional  data  validation  provisions 
and  within  the  associated  timelines  in 

§  75.20(b)(3),  with  the  tenn  "diagnostic" 
appljring  instead  of  the  term 
"recerUfication".  However,  in  lieu  of  the 
provisions  in  §  75.20(b)(3)(ix),  the 
owner  or  operator  shall  follow  the 
applicable  provisions  in  paragraphs 
(c){3)(xi)  and  (c)(3)(xii)  of  this  section. 

(vii)  A  RATA  which  is  performed  and 
passed  during  the  second  or  third 
quarter  of  the  current  calendar  year  may 
be  used  to  quality  assure  data  in  the 
next  ozone  season,  provided  that: 

(A)  The  results  of  the  RATA  indicate 
that  the  CEMS  qualifies  for  an  annual 


RATA  frequency  (see  Figure  2  in 
appendix  B  to  this  part);  and  • 

(B)  The  CEMS  is  continuously 
operated  and  maintained,  and  daily 
calibration  error  tests  and  (if  applicable) 
interference  checks  of  the  CEMS  are 
performed  in  the  time  period  extending 
from  the  end  of  the  current  ozone 
season  (October  1  of  the  current 
calendar  year)  through  April  30  of  the 
next  calendar  year;  and 

(C)  For  a  gas  monitoring  system,  the 
linearity  check  requirement  of 
paragraph  (c)(2)(i)  of  this  section  is  met 
prior  to  May  1  of  the  next  calendar  year. 

(D)  If  conditions  in  paragraphs 
(c)(3)(vii)(A),  (B)  and,  if  applicable, 
(c)(3)(vii)(C)  of  this  section  are  met,  then 
a  RATA  completed  and  passed  in  the 
second  or  third  calendar  quarter  of  the 
current  year  may  be  used  to  quality 
assure  data  for  the  next  ozone  season,  as 
follows: 

(i)  If  the  RATA  is  completed  and 
passed  in  the  second  calendar  quarter  of 
the  current  year,  the  RATA  may  be  used 
to  quality  assure  data  from  the  CEMS 
through  Jime  30  of  the  next  calendar 
year. 

(2)  If  the  RATA  is  completed  and 
passed  in  the  third  calendar  quarter  of 
the  current  year,  the  RATA  may  be  used 
to  quahty  assure  data  from  the  CEMS 
through  September  30  of  the  next 
calendar  year. 

(viii)  If  a  linearity  check  performed  to 
meet  the  requirement  of  paragraph 
(c)(2)(i)  of  this  section  is  completed  and 
passed  in  the  second  calendar  quarter  of 
the  current  year,  provided  that  the  date 
and  hour  of  completion  of  the  test  is 
within  the  first  168  unit  or  stack 
operating  hours  of  the  current  ozone 
season,  the  linearity  check  may  be  used 
to  satisfy  both  the  requirement  of 
paragraph  (c)(2)(i)  of  this  section  and  to 
meet  the  second  quarter  linearity  check 
requirement  of  paragraph  (c)(3)(ii)  of 
this  section. 

(ix)  If,  for  any  required  CEMS, 
diagnostic  linearity  checks  or  RATAs 
other  than  those  required  by  this  section 
are  performed  during  the  ozone  season, 
use  the  applicable  data  vahdation 
procedures  in  section  2.2.3  (for  linearity 
checks)  or  2.3.2  (for  RATAs)  of 
appendix  B  to  this  part. 

(x)  If  any  required  CEMS  is  recertified 
within  the  ozone  season,  use  the  data 
validation  provisions  in  §  75.20(b)(3) 
and  paragraphs  (c)(3](xi)  and  (c)(3)(xii) 
of  this  section. 

(xi)  If,  at  the  end  of  the  second  quarter 
of  any  calendar  year,  a  required  quaUty  - 
assurance,  diagnostic  or  recertification 
test  of  a  monitoring  system  has  not  been 
completed,  and  if  data  contained  in  the 
quarterly  report  are  conditionally  valid 
pending  the  results  of  test(s)  to  be 


completed  in  a  subsequent  quarter,  the 
owner  or  operator  shall  indicate  this  by 
means  of  a  suitable  conditionally  valid 
data  flag  in  the  electronic  quarterly 
report  for  the  second  calendar  quarter. 
The  owner  or  operator  shall  resubmit 
the  report  for  the  second  quarter  if  the 
required  quality  Assurance,  diagnostic  or 
recertification  test  is  subsequently 
failed.  In  the  resubmitted  report,  the 
owner  or  operator  shall  use  the 
appropriate  missing  data  routine  in 
§  75.31  or  §  75.33  to  replace  with 
substitute  data  each  hour  of 
conditionally  valid  data  that  was 
invalidated  by  the  failed  quality 
assurance,  diagnostic  or  recertification 
test.  Alternatively,  if  any  required 
quality  assurance,  diagnostic  or 
recertification  test  is  not  completed  by 
the  end  of  the  second  calendar  quarter 
but  is  completed  no  later  than  30  days 
after  the  end  of  that  quarter  (i.e.,  prior 
to  the  deadline  for  submitting  the 
quarterly  report  under  §  75.73),  the  test 
data  and  results  may  be  submitted  with 
the  second  quarter  report  even  though 
the  test  date(s)  are  from  the  third 
calendar  quarter.  In  such  instances,  if 
the  quality  assurance,  diagnostic  or 
recertification  test(s)  are  passed  in 
accordance  with  the  provisions  of 
§  75.20(b)(3),  conditionally  valid  data 
may  be  reported  as  quality-assured,  in 
lieu  of  reporting  a  conditional  data  flag. 
If  the  tests  are  feiled  and  if  conditionally 
valid  data  are  replaced,  as  appropriate, 
with  substitute  data,  then  neither  the 
reporting  of  a  conditional  data  flag  nor 
resubmission  is  reauired. 

(xii)  If,  at  the  end  of  the  third  quarter 
of  any  calendar  year,  a  required  quality 
assinance,  diagnostic  or  recertification 
test  of  a  monitoring  system  has  not  been 
completed,  and  if  data  contained  in  the 
quarterly  report  are  conditionally  valid 
pending  the  results  of  test(s)  to  be 
completed,  the  owner  or  operator  shall 
do  one  of  the  following: 

(A)  If  the  results  of  the  required  tests 
are  not  available  within  30  days  of  the 
end  of  the  third  calendar  quarter  and 
cannot  be  submitted  with  the  quarterly 
report  for  the  third  calendar  quarter, 
then  the  test  results  are  considered  to  be 
missing  and  the  owner  or  operator  shall 
use  the  appropriate  missing  data  routine 
in  §  75.31  or  §  75.33  to  replace  with 
substitute  data  each  hour  of 
conditionally  valid  data  in  the  third 
quarter  report.  In  addition,  if  the  data  in 
the  second  quarterly  report  were  flagged 
as  conditionally  valid  at  the  end  of  the 
quarter,  pending  the  results  of  the  same 
missing  tests,  the  owner  or  operator 
shall  resubmit  the  report  for  the  second 
quarter  and  shall  use  the  appropriate 
missing  data  routine  in  §  75.31  or 
§  75.33  to  replace  with  substitute  data 
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each  hour  of  conditionally  valid  data 
associated  with  the  missing  quality 
assurance,  diagnostic  or  recartification 
tests;  or 

(B)  If  the  required  quality  assurance, 
diagnostic  or  recartification  tests  are 
completed  no  later  than  30  days  after 
the  end  of  the  third  calendar  quarter,  the 
test  data  and  results  may  be  submitted 
with  the  third  quarter  report  even 
though  the  test  date(s)  are  from  the 
fourth  calendar  quarter.  In  this  instance, 
if  the  required  tests  are  passed  in 
accordance  with  the  provisions  of 
§  75.20(b)(3),  all  conditionally  valid  data 
associated  with  the  tests  shall  be 
reported  as  quality  assiued.  If  the  tests 
are  failed,  the  owner  or  operator  shall 
use  the  appropriate  missing  data  routine 
in  §  75.31  or  §  75.33  to  replace  with 
substitute  data  each  hour  of 
conditionally  valid  data  associated  with 
the  failed  test(s).  In  addition,  if  the  data 
in  the  second  quarterly  report  were 
flagged  as  conditionally  valid  at  the  end 
of  the  quarter,  pending  the  results  of  the 
same  failed  test(s),  the  owner  or 
operator  shall  resubmit  the  report  for 
the  second  quarter  and  shall  use  the 
appropriate  missing  data  routine  in 
§  75.31  or  §  75.33  to  replace  with 
substitute  data  each  hour  of 
conditionally  valid  data  associated  with 
the  failed  test(s). 

(4)  The  owner  or  operator  of  a  unit 
using  the  procedures  in  appendix  D  of 
this  part  to  determine  heat  input  is 
reqiiired  to  maintain  fuel  flowmeters 
only  during  the  ozone  season,  except 
that  for  purposes  of  determining  the 
deadline  for  the  next  periodic  quality 
assurance  test  on  the  fuel  flowmeter,  the 
owner  or  operator  shall  include  all  fuel 
flowmeter  QA  operating  quarters  (as 
defined  in  §  72.2)  for  the  entire  calendar 
year,  not  just  fuel  flowmeter  QA 
operating  quarters  in  the  ozone  season. 
For  each  calendar  year,  the  owner  or 
operator  shall  record,  for  each  fuel 
flownneter,  the  number  of  fuel  flowmeter 
QA  operating  quarters. 

(5)  The  owner  or  operator  of  a  unit 
using  the  procedures  in  appendix  D  of 
this  part  to  determine  heat  input  is  only 
required  to  sample  fuel  for  the  purposes 
of  determining  density  and  GCV  diu-ing 
the  ozone  season,  except  that: 

(i)  The  owner  or  operator  of  a  unit 
that  performs  sampling  from  the  fuel 
storage  tank  upon  delivery  must  sample 
the  tank  between  the  date  and  hour  of 
the  most  recent  delivery  before  the  first 
date  and  hoiu-  that  the  unit  operates  in 
the  ozone  season  and  the  first  date  and 
hour  that  the  unit  operates  in  the  ozone 
season. 

(ii)  The  owner  or  operator  of  a  unit 
that  performs  sampling  upon  delivery 
bom  the  delivery  vehicle  must  ensiu« 


that  all  shipments  received  during  the 
calendar  year  are  sampled. 

(iii)  The  owner  or  operator  of  a  unit 
that  performs  samplinjg  on  each  day  the 
unit  combusts  fuel  or  that  performs  fuel 
sampling  continuously  must  sample  the 
fuel  starting  on  the  first  day  the  unit 
operates  during  the  ozone  season.  The 
owner  or  operator  then  shall  use  that 
sampled  value  for  all  hours  of 
combustion  during  the  first  day  of  unit 
operation,  continuing  until  the  date  and 
hoiu-  of  the  next  sample. 

(6)  The  owner  or  operator  shall,  in 
accordance  with  §  75.73,  record  and 
report  the  hourly  data  required  by  this 
subpart  and  shall  record  and  report  the 
results  of  all  required  quality  assurance 
tests,  as  follows: 

(i)  All  hourly  emission  data  for  the 
period  of  time  from  May  1  through 
September  30  of  each  calendar  year 
shall  be  recorded  and  reported.  For 
missing  data  purposes,  only  the  data 
recorded  in  the  time  period  from  May  1 
through  September  30  shall  be 
considered  quality-assured; 

(ii)  The  results  of  all  daily  calibration 
error  tests  and  flow  monitor  interference 
checks  performed  in  the  time  period 
iiom  May  1  through  September  30  shall 
be  recorded  and  reported; 

(iii)  For  the  time  periods  described  in 
paragraphs  (c)(2)(i)(C)  and  (c)(2)(ii)(E)  of 
this  section,  hourly  emission  data  and 
the  results  of  all  daily  calibration  error 
tests  and  flow  monitor  interference 
checks  shall  be  recorded.  The  results  of 
aU  daily  calibration  error  tests  and  flow 
monitor  interference  checks  performed 
in  the  time  period  from  April  1  through 
April  30  shall  be  reported.  The  owner  or 
operator  may  also  report  the  hourly 
emission  data  and  unit  operating  data 
recorded  in  the  time  period  from  April 
1  through  April  30.  However,  only  the 
emission  data  recorded  in  the  time 
period  from  May  1  through  September 
30  shall  be  used  for  NOx  mass 
compliance  determination; 

(iv)  The  results  of  all  required  quality 
assurance  tests  (RATAs,  linearity 
checks,  flow-to-load  ratio  tests  and  leak 
checks)  performed  during  the  ozone 
season  shall  be  reported  in  the 
appropriate  ozone  season  quarterly 
report;  and 

(v)  The  results  of  RATAs  (and  any 
other  quality  assurance  test(s)  required 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section)  which  affect  data  validation  for 
the  current  ozone  season,  but  which 
were  performed  outside  the  ozone 
season  (i.e.,  between  October  1  of  the 
previous  calendar  year  and  April  30  of 
the  current  calendar  year),  shall  be 
reported  in  the  quarterly  report  for  the 
second  quarter  of  the  current  calendar 
year. 


(7)  The  owner  or  operator  shall  use 
only  quality-assured  data  from  within 
ozone  seasons  in  the  substitute  data 
procedures  imder  subpart  D  of  this  part 
and  section  2.4.2  of  appendix  D  to  this 
part. 

(i)  The  lookback  periods  (e.g.,  2160 
quality-assured  monitor  operating  hours 
for  a  NOx-diluent  continuous  emission 
monitoring  system,  a  NOx  concentration 
monitoring  system,  or  a  flow  monitoring 
system)  used  to  calculate  missing  data 
must  include  only  quality-assured  data 
from  periods  within  ozone  seasons. 

(ii)  The  missing  data  procedures  of 
§§  75.31  through  75.33  shall  be  used, 
with  two  exceptions.  First,  when  the 
NOx  emission  rate  or  NOx 
concentration  of  the  unit  was 
consistently  lower  in  the  previous  ozone 
season  because  the  unit  combusted  a 
fuel  that  produces  less  NOx  than  the 
fuel  currently  being  combusted;  and 
second,  when  the  imit's  add-on 
emission  controls  are  not  working 
properly,  as  shown  by  the  parametric 
data  recorded  imder  paragraph  (c)(8)  of 
this  section.  In  those  two  cases,  the 
owner  or  operator  shall  substitute  the 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter,  from 
a  NOx-diluent  continuous  emission 
monitoring  system,  or  the  maximum 
potential  concentration  of  NOx.  as 
defined  in  section  2.1.2.1  of  appendix  A 
to  this  part,  frtun  a  NOx  concentration 
monitoring  system.  The  maximiun 
potential  value  used  shall  be  for  the  fuel 
currendy  being  combusted.  The  length 
of  time  for  which  the  owner  or  operator 
shall  substitute  these  maximum 
potential  values  for  each  hour  of 
missing  NOx  operator  shall  substitute 
these  maximiun  potential  value  for  each 
hour  of  missing  NOx  data,  shall  be  as 
follows: 

(A)  For  a  unit  that  changed  fuels, 
substitute  the  maximum  potential 
values  until  the  first  hoiu*  when  the  imit 
combusts  a  fuel  that  produces  the  same 
or  less  NOx  than  the  fuel  combusted  in 
the  previous  ozone  season;  and 

(B)  For  a  imit  with  add-on  emission 
controls  that  are  not  working  properly, 
substitute  the  maximum  potential 
values  imtil  the  first  hour  in  which  the 
add-on  emission  controls  are 
documented  to  be  operating  properly, 
according  to  paragraph  (c)(8)  of  this 
section.  ^ 
***** 

54.  Appendix  A  to  part  75  is  amended 
by- 

a.  Revising  sections  2  through  2.1.1.4; 

b.  Adding  section  2.1.1.5; 

c.  Revising  sections  2.1.2  through 
2.1.2.4; 

d.  Adding  section  2.1.2.5; 
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e.  Revising  section  2.1.3;  -.-^ 

f.  Adding  sections  2.1.3.1  through 
2.1.3.3; 

t,  Revising  section  2.1.4; 
.  Adding  sections  2.1.4.1  through 
2.1.6; 

i.  Removing  and  reserving  section  2.2 
and  removing  sections  2.2.1  through 
2.2.2.2  to  read  as  follows: 

Appendix  A  to  Part  75— Spedfications  and 
Test  Procedures 


2.  Equipment  Specifications 

2.1    Instrument  Span  and  Range 

In  implementing  sections  2.1.1  through 
2.1.6  of  this  appendix,  set  the  measurement 
range  for  each  parameter  {SO2,  NOx,  CO2,  O2, 
or  flow  rate)  high  enough  to  prevent  full- 
scale  exceedances  from  occiuring,  yet  low 
enough  to  ensure  good  measurement 
accuracy  and  to  maintain  a  high  signal-to- 
noise  ratio.  To  meet  these  objectives,  select 
the  range  such  that  the  readings  obtained 
during  typical  unit  operation  are  kept,  to  the 
extent  practicable,  between  20.0  and  80.0 
percent  of  full-scale  range  of  the  instrument. 
These  guidelines  do  not  apply  to:  (1)  SO2 
readings  obtained  during  the  combustion  of 
very  low  sulfur  fuel  (as  dehned  in  §  72.2  of 
this  chapter);  (2)  SO2  or  NOx  readings 
recorded  on  the  high  measurement  range,  for 
units  with  SO2  or  NOx  emission  controls  and 
two  span  values;  or  (3)  SO2  or  NOx  readings 
less  than  20.0  percent  of  full-scale  on  the  low 
measurement  range  for  a  dual  span  unit  with 
SO2  or  NOx  emission  controls,  provided  that 
the  readings  occur  during  periods  of  high 
control  device  efficiency. 

2.1.1    SO2  Pollutant  Concentration  Monitors 

Determine,  as  indicated  in  this  section  2, 
the  span  value(s)  and  range(s)  for  an  SO2 
pollutant  concentration  monitor  so  that  all 


potential  and  expected  concentrations  can  be 
accurately  measured  and  recorded.  Note  that 
if  a  unit  exclusively  combusts  fuels  that  are 
very  low  sulfur  fuels  (as  defined  in  §  72.2  of 
this  chapter),  the  SO2  monitor  span 
requirements  in  §  75.11(e)(3)(iv)  apply  in  lieu 
of  the  requirements  of  this  section. 

2.1.1.1    Maximum  Potential  Concentration 

(a)  Make  an  initial  determination  of  the 
maximum  potential  concentration  (MPC)  of 
SO2  by  using  Equation  A-la  or  A-lb.  Base 
the  KQ'C  calculation  on  the  maximum 
percent  sulfur  and  the  minimum  gross 
calorific  value  (GCV)  for  the  highest-sulfur 
fuel  to  be  burned.  The  maximum  sulfur 
content  and  minimum  GCV  shall  be 
determined  from  all  available  fuel  sampling 
and  analysis  data  for  that  fuel  from  the 
previous  12  months  (minimum),  excluding 
clearly  anomalous  fuel  sampling  values.  If 
the  designated  representative  certifies  that 
the  highest-sulfur  fuel  is  never  burned  alone 
in  the  luiit  during  normal  operation  but  is 
always  blended  or  co-fired  with  other  fuel(s), 
the  MPC  may  be  calculated  using  a  best 
estimate  of  the  highest  sulfur  content  and 
lowest  gross  calorific  value  expected  for  the 
blend  or  fuel  mixture  and  inserting  these 
values  into  Equation  A-la  or  A-lb.  Derive 
the  best  estimate  of  the  highest  percent  sulfur 
and  lowest  GCV  for  a  blend  or  fuel  mixture 
from  weighted-average  values  based  upon  the 
historical  composition  of  the  blend  or 
mixture  in  the  previous  12  (or  more)  months. 
If  insufficient  representative  fuel  sampling 
data  are  available  to  determine  the  maximum 
sulfur  content  and  minimum  GCV,  use  values 
from  contract(s)  for  the  fuel(s)  that  will  be 
combusted  by  the  unit  in  the  MPC 
calculation. 

(b)  Alternatively,  if  a  certified  SO2  CEMS 
is  already  installed,  the  owner  or  operator 
may  make  the  initial  MPC  determination 
based  upon  quality  assured  historical  data 
recorded  by  the  GEMS.  If  this  option  is 


chosen,  the  MPC  shall  be  the  maximum  SO2 
concentration  observed  during  the  previous 
720  (or  more)  quality  assured  monitor 
operating  hours  when  combusting  the 
highest-sulfur  fuel  (or  highest-sulfur  blend  if 
fuels  are  always  blended  or  co-fired)  that  is 
to  be  combusted  in  the  unit  or  units 
monitored  by  the  SO2  monitor.  For  units  with 
SO2  emission  controls,  the  certified  SO2 
monitor  used  to  determine  the  MPC  must  be 
located  at  or  before  the  control  device  inlet. 
Report  the  MPC  and  the  method  of 
determination  in  the  monitoring  plan 
required  under  §  75.53. 

(c)  When  performing  fuel  sampling  to 
determine  the  MPC,  use  ASTM  Methods: 
ASTM  D3177-89,  "Standard  Test  Methods 
for  Total  Sulfur  in  the  Analysis  Sample  of 
Coal  and  Coke";  ASTM  D4239-85,  "Standard 
Test  Methods  for  Sulfur  in  the  Analysis 
Sample  of  Coal  and  Coke  Using  High 
Temperature  Tube  Furnace  Combustion 
Methods";  ASTM  D4294-90,  "Standard  Test 
Method  for  Sulfur  in  Petroleum  Products  by 
Energy-Dispersive  X-Ray  Fluorescence 
Spectroscopy";  ASTM  Dl 552-90,  "Standard 
Test  Method  for  Sulfur  in  Petroleum 
Products  (High  Temperature  Method)"; 
ASTM  D129-91,  "Standard  Test  Method  for 
Sidfur  in  Petrolevmi  Products  (General  Bomb 
Method)";  ASTM  D2622-92.  "SUndard  Test 
Method  for  Sulfur  in  Petroleum  Products  by 
X-Ray  Spectrometry"  for  sulfur  content  of 
soUd  or  liquid  fuels;  ASTM  D3176-89, 
"Standard  Practice  for  Ultimate  Analysis  of 
Coal  and  Coke";  ASTM  D240-87 
(Reapproved  1991),  "Standard  Test  Method 
for  Heat  of  Combustion  of  Liquid 
Hydrocarbon  Fuels  by  Bomb  Calorimeter";  or 
ASTM  D2015-91,  "Standard  Test  Method  for 
Gross  Calorific  Value  of  Coal  and  Coke  by  the 
Adiabatic  Bomb  Calorimeter"  for  GCV 
(incorporated  by  reference  under  §  75.6). 


or 


MPC(orMEC)  =  11.32xlO*[^][22:?^^]       (Eq.  A-la) 
MPC  (or  MEC)  =  66.93xlO*[^|*^]        (Eq.  A-lb) 


Where, 

MPC  =  Maximum  potential  concentration 
(ppm,  wet  basis).  (To  convert  to  dry 
basis,  divide  the  MPC  by  0.9.) 

MEC  =  Maximum  expected  concentration 
(ppm,  wet  basis).  (To  convert  to  dry 
basis,  divide  the  MEC  by  0.9). 

%S  =  Maximum  suifiir  content  of  fuel  to  be 
fired,  wet  basis,  weight  percent,  as 
determined  by  ASTM  D3177-89,  ASTM 
D4239-85,  ASTM  D4294-90,  ASTM 
D1552-90,  ASTM  D129-91,  or  ASTM 
D2622-92  for  solid  or  liquid  fuels 
(incorporated  by  reference  under  §  75.6). 

%02w  =  Minimum  oxygen  concentration, 
percent  wet  basis,  imder  tjrpical 
operating  conditions. 


%C02w  =  Maximum  carbon  dioxide 

concentration,  percent  wet  basis,  under 

typical  operating  conditions. 
11.32  X 10*  =  Oxygen-based  conversion  factor 

in  Btu/lb  (ppm)/%. 
66.93  X  10*  =  Carbon  dioxide-based 

conversion  factor  in  Btu/lb  (ppm)/%. 
Note:  All  percent  values  to  be  inserted  in 
the  equations  of  this  section  are  to  be 
expressed  as  a  percentage,  not  a  fractional 
value  (e.g.,  3,  not  .03). 

2.1.1.2    Maximimi  Expected  Concentration 

(a)  Make  an  initial  determination  of  the 
maximum  expected  concentration  (MEC)  of 
SO2  whenever:  (a)  SO2  emission  controls  are 
used;  or  (b)  both  high-sulfur  and  low-sulfur 
fuels  (e.g.,  high-sulfur  coal  and  low-sulfur 
coal  or  different  grades  of  fuel  oil)  or  high- 


sulfur  and  low-sulfur  fuel  blends  are 
combusted  as  primary  or  backup  fuels  in  a 
unit  without  SO2  emission  controls.  For  units 
with  SO2  emission  controls,  use  Equation  A- 
2  to  make  the  initial  MEC  determination. 
When  high-sulfur  and  low-sulfur  fuels  or 
blends  are  burned  as  primary  or  backup  fuels 
in  a  unit  without  SO2  controls,  use  Equation 
A-la  or  A-lb  to  calculate  the  initial  MEC 
value  for  each  fuel  or  blend,  except  for:  (1) 
the  highest-sulfur  fuel  or  blend  (for  which 
the  MPC  was  previously  calculated  in  section 
2.1.1.1  of  this  appendix);  (2)  fuels  or  blends 
that  are  very  low  sulfur  fuels  (as  defined  in 
§  72.2  of  this  chapter);  or  (3)  fuels  or  blend.*; 
that  are  used  only  for  unit  startup. 

(b)  For  each  MEC  determination,  substitute 
into  Equation  A-la  or  A-lb  the  highest 
sulfur  content  and  minimum  GCV  value  for 
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that  fuel  or  blend,  based  upon  all  available 
fuel  sampling  and  analysis  results  firom  the 
previous  12  months  (or  more],  or,  if  fuel 
sampling  data  are  unavailable,  based  upon 
fiiel  contract(s). 

(c)  Alternatively,  if  a  certified  SOj  CEMS 
is  already  installed,  the  owner  or  operator 
may  make  the  initial  MEC  determination(s) 
based  upon  historical  monitoring  data.  If  this 
option  is  chosen  for  a  unit  with  SO2  emission 
controls,  the  MEC  shall  be  the  maximum  SO2 
concentration  measured  downstream  of  the 
control  device  outlet  by  the  CEMS  over  the 
previous  720  (or  more)  quality  assured 
monitor  operating  hours  with  the  unit  and 
the  control  device  both  operating  normally. 
For  units  that  bum  high-  and  low-sulfur  fuels 
or  blends  as  primary  and  backup  fuels  and 
have  no  SO2  emission  controls,  the  MEC  for 
each  fuel  shall  be  the  maximum  SO2 
concentration  measured  by  the  CEMS  over 
the  previous  720  (or  more)  quality  assured 
monitor  operating  hours  in  which  that  fuel  or 
blend  was  the  only  fuel  being  burned  in  the 
unit 


(^)    f^-) 


MEC  =  MPC 

Where: 

MEC  =  Maximum  expected  concentration 

(ppm). 
MPC  =  Maximum  potential  concentration 

(ppm),  as  determined  by  Eq.  A-la  or  A- 

Ib. 
RE  =  Expected  average  design  removal 

efficiency  of  control  equipment  (%). 

2.1.1.3  Span  Value(s)  and  Range(s) 

Determine  the  high  span  value  and  the 
high  full-scale  range  of  the  SO2  monitor  as 
follows.  (Note:  For  purposes  of  this  part,  the 
high  span  and  range  refer,  respectively,  either 
to  the  spmn  and  range  of  a  single  span  unit 
or  to  the  high  span  and  range  of  a  dual  span 
unit.)  The  high  span  value  shall  be  obtained 
by  multiplying  the  MPC  by  a  factor  no  less 
than  1.00  and  no  greater  than  1.25.  Round  the 
span  value  upward  to  the  next  highest 
multiple  of  100  ppm.  If  the  SO2  span 
concentration  is  ^00  ppm.  the  span  value 
may  be  rounded  upward  to  the  next  highest 
multiple  of  10  ppm,  instead  of  the  nearest 
100  ppm.  The  high  span  value  shall  be  used 
to  determine  concentrations  of  the  calibration 
gases  required  for  daily  calibration  error 
checks  and  linearity  tests.  Select  the  full- 
scale  range  of  the  instrujnent  to  be  consistent 
with  section  2.1  of  this  appendix  and  to  be 
greater  than  or  equal  to  the  span  value. 
Report  the  full-scale  range  setting  and 
calculations  of  the  MPC  and  span  in  the 
monitoring  plan  for  the  unit.  Note  that  for 
certain  applications,  a  second  (low)  SO2  span 
and  range  may  be  required  (see  section 

2.1.1.4  of  this  appendix).  If  an  existing  state, 
local,  or  federal  requirement  for  span  of  an 
SO2  pollutant  concentration  monitor  requires 
a  span  lower  than  that  required  by  this 
section  or  by  section  2.1.1.4  of  this  appendix, 
the  state,  local,  or  federal  span  value  may  be 
used  if  a  satisfactory  explanation  is  included 
in  the  monitoring  plan,  unless  span  and/or 
range  adjustments  become  necessary  in 
accordance  with  section  2.1.1.5  of  this 
appendix.  Span  values  higher  than  those 


required  by  either  this  section  or  section 
2.1.1.4  of  this  apftendix  must  be  approved  by 
the  Administrator. 

2.1.1.4  Dual  Span  and  Range  Requirements 

For  most  units,  the  high  span  value  based 
on  the  MPC,  as  determined  under  section 
2.1.1.3  of  this  appendix  will  suCBce  to 
measure  and  record  SO2  concentrations 
(unless  span  and/or  range  adjustments 
become  necessary  in  accordance  with  section 

2.1.1.5  of  this  appendix).  In  some  instances, 
however,  a  second  (low)  span  value  based  on 
the  MEC  may  be  required  to  ensure  accurate 
measurement  of  all  possible  or  expected  SO2 
concentrations.  To  determine  whether  two 
SO2  span  values  are  required,  proceed  as 
follows: 

(a)  For  units  with  SO2  emission  controls, 
compare  the  MEC  from  section  2.1.1.2  of  this 
appendix  to  the  high  full-scale  range  value 
from  section  2.1.1.3  of  this  appendix.  If  the 
MEC  is  >20.0  percent  of  the  high  range  value, 
then  the  high  speui  value  and  range 
determined  under  section  2.1.1.3  of  this 
appendix  are  sufficient.  If  the  MEC  is  <20.0 
percent  of  the  high  range  value,  then  a 
second  (low)  span  value  is  required. 

(b)  For  units  that  combust  high-  and  low- 
sulfur  primary  and  backup  fuels  (or  blends) 
and  have  no  SO2  controls,  compare  the  high 
range  value  from  section  2.1.1.3  of  this 
appendix  (for  the  highest-sulfur  fuel  or 
blend)  to  the  MEC  value  for  each  of  the  other 
fuels  or  blends,  as  determined  under  section 
2.1.1.2  of  this  appendix.  If  all  of  the  MEC 
values  are  >20.0  percent  of  the  high  range 
value,  the  high  span  and  range  determined 
under  section  2.1.1.3  of  this  appendix  are 
sufficient,  regtudless  of  which  fuel  or  blend 
is  burned  in  the  unit.  If  any  MEC  value  is 
<20.0  percent  of  the  high  range  value,  then 

a  second  (low)  span  value  must  be  used 
when  that  fuel  or  blend  is  combusted. 

(c)  When  two  SO2  spans  are  required,  the 
owner  or  operator  may  either  use  a  single 
SO2  analyzer  with  a  dual  range  (i.e.,  low-  and 
high-scales)  or  two  separate  SO2  analyzers 
connected  to  a  common  sample  probe  and 
sample  interface.  For  units  with  SO2 
emission  controls,  the  owner  or  operator  may 
use  a  low  range  analyzer  and  a  default  high 
range  value,  as  described  in  paragraph  (f)  of 
this  section,  in  lieu  of  maintaining  and 
quality  assuring  a  high-scale  range.  Other 
monitor  configxirations  are  subject  to  the 
approval  of  the  Administrator. 

(d)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  under  §  75.53  as  follows: 
designate  the  low  and  high  monitor  ranges  as 
separate  SC)2  components  of  a  single,  primary 
S02  monitoring  system;  or  designate  the  low 
and  high  monitor  ranges  as  the  SO2 
components  of  two  separate,  primary  SO2 
monitoring  systems;  or  designate  the  normal 
monitor  range  as  a  primary  monitoring 
system  and  the  other  monitor  range  as  a  non- 
redundant  backup  monitoring  system;  or, 
when  a  single,  dual-range  SO2  analyzer  is 
used,  designate  the  low  and  high  ranges  as 

a  single  SO2  component  of  a  primary  SO2 
monitoring  system  (if  this  option  is  selected, 
use  a  special  dual-range  component  type 
code,  as  specified  by  the  Administrator,  to 
satisfy  the  requirements  of 
§  75.53(e)(l)(iv)(D));  or,  for  units  with  SO2 


controls,  if  the  default  high  range  value  is 
used,  designate  the  low  range  analyzer  as  the 
SO2  component  of  a  primary  SO2  monitoring 
system.  Do  not  designate  the  default  high 
range  as  a  monitoring  system  or  component. 
Other  component  and  system  designations 
are  subject  to  approval  by  the  Administrator. 
Note  that  the  component  and  system 
designations  for  redundant  backup 
monitoring  systems  shall  be  the  same  as  for 
primary  monitoring  systems. 

(e)  Each  monitoring  system  designated  as 
primary  or  redundant  backup  shall  meet  the 
initial  certification  and  quality  assurance 
requirements  for  primary  monitoring  systems 
in  §  75.20(c)  or  §  75.20(d)(1),  as  applicable, 
and  appendices  A  and  B  to  this  part,  with 
one  exception:  relative  accuracy  test  audits 
(RAT As)  are  required  only  on  the  normal 
range  (for  units  with  SO2  emission  controls, 
the  low  range  is  considered  normal).  Each 
monitoring  system  designated  as  a  non- 
redundant  backup  shall  meet  the  applicable 
quality  assurance  requirements  in 

§  75.20(d)(2). 

(f)  For  dual  span  units  with  SO2  emission 
controls,  the  owner  or  operator  may,  as  an 
alternative  to  maintaining  and  quality 
assuring  a  high  monitor  range,  use  a  default 
high  range  value.  If  this  option  is  chosen,  the 
owner  or  operator  shall  report  a  default  SO2 
concentration  of  200  percent  of  the  MPC  for 
each  unit  operating  hour  in  which  the  full- 
scale  of  the  low  range  SO2  analyzer  is 
exceeded. 

(g)  The  high  span  value  and  range  shall  be 
determined  in  accordance  with  section 
2.1.1.3  of  this  appendix.  The  low  span  value 
shall  be  obtained  by  multiplying  the  MEC  by 
a  factor  no  less  than  1.00  and  no  greater  than 
1.25,  and  rounding  the  result  upward  to  the 
next  highest  multiple  of  10  ppm  (or  100  ppm, 
as  appropriate).  For  units  that  bum  high-  and 
low-sulfur  primary  and  backup  fuels  or 
blends  and  have  no  SO2  emission  controls, 
select,  as  the  basis  for  calculating  the 
appropriate  low  span  value  and  range,  the 
fuel-specific  MEC  value  closest  to  20.0 
percent  of  the  high  full-scale  range  value 
(from  paragraph  (b)  of  this  section).  The  low 
range  must  be  greater  than  or  equal  to  the  low 
span  value,  and  the  required  calibration  gases 
must  be  selected  based  on  the  low  span 
value.  For  units  with  two  SO2  spans,  use  the 
low  range  whenever  the  SO2  concentrations 
are  expected  to  be  consistently  below  20.0 
percent  of  the  high  full-scale  range  value,  i.e., 
when  the  MEC  of  the  fuel  or  blend  being 
combusted  is  less  than  20.0  percent  of  the 
high  full-scale  range  value.  When  the  full- 
scale  of  the  low  range  is  exceeded,  the  high 
range  shall  be  used  to  measure  and  record  the 
SO2  concentrations;  or,  if  applicable,  the 
default  high  range  value  in  paragraph  (f)  of 
this  section  shall  be  reported  for  each  hour 
of  the  full-scale  exceedance. 

2.1.1.5    Adjustment  of  Span  and  Range 

For  each  aR^ected  unit  or  common  stack, 
the  owner  or  operator  shall  make  a  periodic 
evaluation  of  the  MPC,  MEC,  span,  and  range 
values  for  each  SO2  monitor  (at  a  minimum, 
an  annual  evaluation  is  required)  and  shall 
make  any  necessary  span  and  range 
adjustments,  with  corresponding  monitoring 
plan  updates,  as  described  in  paragraphs  (a) 
and  (b)  of  this  section.  Span  and  range 
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adjustments  may  be  required,  for  example,  as 
a  result  of  changes  in  the  fuel  supply, 
changes  in  the  manner  of  operation  of  the 
unit,  or  installation  or  removal  of  emission 
controls.  In  implementing  the  provisions  in 
paragraphs  (a)  and  (b)  of  this  section,  SO2 
data  recorded  during  short-term,  non- 
representative  process  operating  conditions 
(e.g.,  a  trial  bum  of  a  different  type  of  fuel) 
shall  be  excluded  from  consideration.  The 
owner  or  operator  shall  keep  the  results  of 
the  most  recent  span  and  range  evaluation 
on-site,  in  a  format  suitable  for  inspection. 
Make  each  required  span  or  range  adjustment 
no  later  than  45  days  after  the  end  of  the 
quarter  in  which  the  need  to  adjust  the  span 
or  range  is  identified,  except  that  up  to  90 
days  after  the  end  of  that  quarter  may  be 
taken  to  implement  a  span  adjustment  if  the 
calibration  gases  currently  being  used  for 
daily  calibration  error  tests  and  linearity 
checks  are  unsuitable  for  use  with  the  new 
span  value. 

(a)  If  the  fuel  supply,  the  composition  of 
the  fuel  blend(s),  the  emission  controls,  or 
the  manner  of  operation  change  such  that  the 
maximum  expected  or  potential 
concentration  changes  significantly,  adjust 
the  span  and  range  setting  to  assure  the 
continued  accuracy  of  the  monitoring  system. 
A  "significant"  change  in  the  MPC  or  MEC 
means  that  the  guidelines  in  section  2.1  of 
this  appendix  can  no  longer  be  met,  as 
determined  by  either  a  periodic  evaluation  by 
the  owner  or  operator  or  fitim  the  results  of 
an  audit  by  the  Administrator.  The  owner  or 
operator  should  evaluate  whether  any 
planned  changes  in  operation  of  the  unit  may 
affect  the  concentration  of  emissions  being 
emitted  from  the  unit  or  stack  and  should 
plan  any  necessary  span  and  range  changes 
needed  to  accoimt  for  these  changes,  so  that 
they  are  made  in  as  timely  a  manner  as 
practicable  to  coordinate  with  the  operational 
changes.  Determine  the  adjusted  span(s) 
using  the  procedures  in  sections  2.1.1.3  and 
2.1.1.4  of  this  appendix  (as  applicable). 
Select  the  full-scale  range(s)  of  the 
instrument  to  be  greater  than  or  equal  to  the 
new  span  value(s)  and  to  be  consistent  with 
the  guidelines  of  section  2.1  of  this  appendix. 

(b)  Whenever  a  full-scale  range  is  exceeded 
during  a  quarter  and  the  exceedance  is  not 
caused  by  a  monitor  out-of-control  period, 
proceed  as  follows: 

(1)  For  exceedances  of  the  high  range, 
report  200.0  percent  of  the  current  full-scale 
range  as  the  hourly  SO2  concentration  for 
each  hour  of  the  full-scale  exceedance  and 
make  appropriate  adjustments  to  the  MPC, 
span,  and  range  to  prevent  future  full-scale 
exceedances. 

(2)  For  units  with  two  SO2  spans  and 
ranges,  if  the  low  range  is  exceeded,  no 
further  action  is  required,  provided  that  the 
high  range  is  available  and  is  not  out-of- 
control  or  out-of-service  for  any  reason. 
However,  if  the  high  range  is  not  able  to 
provide  quality  assured  data  at  the  time  of 
the  low  range  exceedance  or  at  any  time 


during  the  continuation  of  the  exceedance, 
report  the  MPC  as  the  SO2  concentration 
until  the  readings  return  to  the  low  range  or 
until  the  high  range  is  able  to  provide  quality 
assured  data  (unless  the  reason  that  the  high- 
scale  range  is  not  able  to  provide  quality 
assured  data  is  because  the  high-scale  range 
has  been  exceeded;  if  the  high-scale  range  is 
exceeded  follow  the  procedures  in  paragraph 
(b)(1)  of  this  section). 

(c)  Whenever  changes  are  made  to  the 
MPC,  MEC,  full-scale  range,  or  span  value  of 
the  SO2  monitor,  as  described  in  paragraphs 
(a)  or  (b)  of  this  section,  record  and  report  (as 
applicable)  the  new  full-scale  range  setting, 
the  new  MPC  or  MEC  and  calculations  of  itie 
adjusted  span  value  in  an  updated 
monitoring  plan.  The  monitoring  plan  update 
shall  be  made  in  the  quarter  in  which  the 
changes  become  effective.  In  addition,  record 
and  report  the  adjusted  span  as  part  of  the 
records  for  the  daily  calibration  error  test  and 
linearity  check  specified  by  appendix  B  to 
this  part.  Whenever  the  span  value  is 
adjusted,  use  calibration  gas  concmtrations 
that  meet  the  requirements  of  section  5.1  of 
this  appendix,  based  on  the  adjusted  span 
value.  When  a  span  adjustment  is  so 
significant  that  the  calibration  gases  ciurently 
being  used  for  daily  calibration  error  tests 
and  linearity  checks  are  unsuitable  for  use 
with  the  new  span  value,  then  a  diagnostic 
linearity  test  using  the  new  calibration  gases 
must  be  performed  and  passed.  Data  from  the 
monitor  are  considered  invalid  from  the  hour 
in  which  the  spcm  is  adjusted  until  the 
required  linearity  check  is  passed  in 
accordance  with  section  6.2  of  this  appendix. 

2.1.2    NOx  Pollutant  Concentration 
Monitors 

Determine,  as  indicated  in  section  2.1.2.1, 
the  span  and  range  value(s)  for  the  NOx 
pollutant  concentration  monitor  so  that  all 
expected  NOx  concentrations  can  be 
determined  and  recorded  accurately. 

2.1.2.1     Maximum  Potential  Concentration 

(a)  The  maximum  potential  concentration 
(MPC)  of  NOx  for  each  affected  unit  shall  be 
based  upon  whichever  fuel  or  blend 
combusted  in  the  unit  produces  the  highest 
level  of  NOx  emissions.  Make  an  initial 
determination  of  the  MPC  using  the 
appropriate  option  as  follows: 

Option  1:  Use  800  ppm  for  coal-fired  and 
400  ppm  for  oil-  or  gas-fired  units  as  the 
maximum  potential  concentration  of  NOx  (if 
an  MPC  of  1600  ppm  for  coal-fired  units  or 
480  ppm  for  oil-  or  gas-fired  units  was 
previously  selected  under  this  part,  that 
value  may  still  be  used,  provided  that  the 
guidelines  of  section  2.1  of  this  appendix  are 
met); 

Option  2:  Use  the  specific  values  based  on 
boiler  type  and  fuel  combusted,  listed  in 
Table  2-1  or  Table  2-2; 

Option  3:  Use  NOx  emission  test  results;  or 

Option  4:  Use  historical  CEM  data  over  the 
previous  720  (or  more)  imit  operating  hours 
when  combusting  the  fuel  or  blend  with  the 
highest  NOx  emission  rate. 


(b)  For  the  purpose  of  providing  substitute 
data  during  NOx  missing  data  periods  in 
accordance  with  §§  75.31  and  75.33  and  as 
required  elsewhere  under  this  part,  the 
owner  or  operator  shall  also  calculate  the 
maximum  potential  NOx  emission  rate 
(MER),  in  Ib/mmBtu,  by  substituting  the  MPC 
for  NOx  in  conjunction  with  the  minimum 
expected  CO2  or  maximum  O2  concentration 
(under  all  unit  of>erating  conditions  except 
for  unit  startup,  shutdown,  and  upsets)  and 
the  appropriate  F-fector  into  the  applicable 
equation  in  appendix  F  to  this  part.  The 
diluent  cap  value  of  5.0  percent  CO2  (or  14.0 
percent  O2)  for  boilers  or  1.0  percent  CO2  (or 
19.0  percent  O2)  for  combustion  turbines  may 
be  used  in  the  NOx  MER  calculation. 

(c)  Report  the  method  of  determining  the 
initial  MPC  and  the  calculation  of  the 
maximum  potential  NOx  emission  rate  in  the 
monitoring  plan  for  the  unit. 

(d)  For  units  with  add-on  NOx  controls 
(whether  or  not  the  unit  is  equipped  with 
low-NOx  burner  technology),  NOx  emission 
testing  may  only  be  used  to  determine  the 
MPC  if  testing  can  be  performed  either 
upstream  of  the  add-on  controls  or  during  a 
time  or  season  when  the  add-on  controls  are 
not  in  operation.  If  NOx  emission  testing  is 
performed,  use  the  following  guidelines.  Use 
Method  7E  from  appendix  A  to  part  60  of  this 
chapter  to  measure  total  NOx  concentration. 
(Note:  Method  20  frY}m  appendix  A  to  part  60 
may  be  used  for  gas  turbines,  instead  of 
Method  7E.)  Operate  the  unit,  or  group  of 
units  sharing  a  common  stack,  at  the 
minimum  safe  and  stable  load,  the  normal 
load,  and  the  maximum  load.  If  the  normal 
load  and  maximum  load  are  identical,  an 
intermediate  level  need  not  be  tested. 
Operate  at  the  highest  excess  O2  level 
expected  under  normal  operating  conditions. 
Make  at  least  three  runs  of  20  minutes 
(minimum)  duration  with  three  traverse 
points  per  run  at  each  operating  condition. 
Select  the  highest  point  NOx  concentration 
from  all  test  runs  as  the  MPC  for  NOx. 

(e)  If  historical  CEM  data  are  used  to 
determine  the  MPC,  the  data  must,  for 
imcontrolled  units  or  units  equipped  with 
low-NOx  burner  technology  and  no  other 
NOx  controls,  represent  a  minimnni  of  720 
quality  assiu^d  monitor  operating  hours, 
obtained  under  various  operating  conditions 
including  the  minimimi  safe  and  stable  load, 
normal  load  (including  periods  of  high 
excess  air  at  normal  load),  and  maximum 
load.  For  a  unit  with  add-on  NOx  controls 
(whether  or  not  the  unit  is  equipped  with 
low-NOx  burner  technology),  historical  CEM 
data  may  only  be  used  to  determine  the  MPC 
if  the  720  quality  assured  monitor  operating 
hours  of  CEM  data  are  collected  upstream  of 
the  add-on  controls  or  if  the  720  hours  of 
data  include  periods  when  the  add-on 
controls  are  not  in  operation.  The  highest 
hourly  NOx  concentration  in  ppm  shall  b» 
the  MPC. 


2803^4  Federal  Register /Vol.  64.  No.  101 /Wednesday,  May  26.  1999/Ruigs  and  Regulations 

,  Table  2-1.— Maximum  Potential  Concentration  for  NOx— Coal-Fired  Units 


Unit  type 


Tangentially-fired  dry  bottom  and  fluidized  bed 

Wall-fired  dry  bottom,  turtx>-fired  dry  bottom,  stokers .' „..., 

Roof-fired  (vertically-frred)  dry  bottom,  cell  burners,  arch-fired 

Cyclone,  wall-fired  wet  bottom,  wet  bottom  tu(tx>-fired „ , 

Others !.!.".!" 

^  As  approved  by  the  Administrator. 

Table  2-2.— Maximum  Potential  Concentration  for  NOx— Gas-and  Oil-Fired  Units 


Maximum  po- 
tential con- 
centration for 
NOx  (ppm) 


460 
675 
975 

1200 

D 


Unit  type 


Tangentially-fifed  dry  bottom , 

Wall-fired  dry  bottom  

Roof-fired  (vertically-fired)  dry  bottom,  arch-fired 

Existing  combustion  turbine  or  combined  cycle  turt>ine 

New  stationary  gas  turt>ine/combustion  turbine  

Others 

^  As  approved  by  the  Administrator 


Maximum  po- 
tential con- 
centration for 
NOx  (ppm) 


380 
600 
550 
200 
50 

n 


2.1.2.2    Maximum  Expected  Concentration 

(a)  Make  an  initial  determination  of  the 
maximum  expected  concentration  (MEC)  of 
NOx  during  normal  operation  for  affected 
units  with  add-on  NCbt  controls  of  any  kind 
(e.g.,  steam  injection,  water  injection,  SCR,  or 
SNCR).  Determine  a  separate  MEC  value  for 
each  type  of  fuel  (or  blend)  combusted  in  the 
unit,  except  for  fuels  that  are  only  used  for 
imit  startup  and/or  flame  stabilization. 
Calculate  the  MEC  of  NOx  using  Equation  A- 
2,  if  applicable,  inserting  the  maximum 
potential  concentration,  as  determined  using 
the  procedures  in  section  2.1.2.1  of  this 
appendix.  Where  Equation  A-2  is  not 
applicable,  set  the  MEC  either  by:  (1) 
measuring  the  NOx  concentration  using  the 
testing  procedures  in  this  section;  or  (2)  using 
historical  CEM  data  over  the  previous  720  (or 
more)  quality  assured  monitor  operating 
hours.  Include  in  the  monitoring  plan  for  the 
imit  each  MEC  value  and  the  method  by 
which  the  MEC  was  determined. 

(b)  If  NOx  emission  testing  is  used  to 
determine  the  MEC  value(s),  the  MEC  for 
each  type  of  fuel  (or  blend)  shall  be  based 
upon  testing  at  minimum  load,  normal  load, 
and  maximum  load.  At  least  three  tests  of  20 
minutes  (minimum)  duration,  using  at  least 
three  traverse  points,  shall  be  performed  at 
each  load,  using  Method  7E  from  appendix 
A  to  part  60  of  this  chapter  (Note:  Method  20 
from  appendix  A  to  part  60  may  be  used  for 
gas  turt)ines  instead  of  Method  7E).  The  test 
must  be  performed  at  a  time  when  all  NOx 
control  devices  and  methods  used  to  reduce 
NOx  emissions  are  operating  properly.  The 
testing  shall  be  conducted  downstream  of  all 
NOx  controls.  The  highest  point  NOx 
concentration  (e.g.,  the  highest  one-minute 
average)  recorded  during  any  of  the  test  runs 
shall  be  the  MEC. 

(c)If  historical  CEM  data  are  used  to 
determine  the  MEC  value(s),  the  MEC  for 
each  type  of  fuel  shall  be  based  upon  720  (or 


more)  hours  of  quality  assured  data 
representing  the  entire  load  range  under 
stable  operating  conditions.  The  data  base  for 
the  MEC  shall  not  include  any  CEM  data 
recorded  during  unit  startup,  shutdown,  or 
malfunction  or  during  any  NOx  control 
device  malfunctions  or  outages.  All  NOx 
control  devices  and  methods  used  to  reduce 
NOx  emissions  must  be  operating  properly 
during  each  hour.  The  CEM  data  shall  be 
collected  downstream  of  all  NOx  controls. 
For  each  type  of  fuel,  the  highest  of  the  720 
(or  more)  quality  assured  hourly  average  NOx 
concentrations  recorded  by  the  CEMS  shall 
be  the  MEC. 

2.1.2.3    Span  Value(s)  and  Range(8) 

(a)  Determine  the  high  sjrnn  value  of  the 
NOx  monitor  as  follows.  The  high  span  value 
shall  be  obtained  by  multiplying  the  MPC  by 
a  factor  no  less  than  1.00  and  no  greater  than 
1.25.  Round  the  span  value  upward  to  the 
next  highest  multiple  of  100  ppm.  If  the  NOx 
span  concentration  is  ^  500  ppm,  the  span 
value  may  be  roimded  upward  to  the  next 
highest  multiple  of  10  ppm,  rather  than  100 
ppm.  The  high  span  value  shall  be  used  to 
determine  the  concentrations  of  the 
calibration  gases  required  for  daily 
calibration  error  checks  and  linearity  tests. 
Note  that  for  certain  applications,  a  second 
(low)  NOx  span  and  range  may  be  required 
(see  section  2.1.2.4  of  this  appendix). 

(b)  If  an  existing  State,  local,  or  federal 
requirement  for  span  of  a  NOx  pollutant 
concentration  monitor  requires  a  span  lower 
than  that  required  by  this  section  or  by 
section  2.1.2.4  of  this  appendix,  the  State, 
local,  or  federal  sp2m  value  may  be  used, 
where  a  satisfactory  explanation  is  included 
in  the  monitoring  plan,  unless  span  and/or 
range  adjustments  become  necessary  in 
accordance  with  section  2.1.2.5  of  this 
appendix.  Span  values  higher  than  required 
by  this  section  or  by  section  2.1.2.4  of  this 


appendix  must  be  approved  by  the 
Administrator. 

(c)  Select  the  full-scale  range  of  the 
instrument  to  be  consistent  with  section  2.1 
of  this  appendix  and  to  be  greater  than  or 
equal  to  the  high  span  value.  Include  the  full- 
scale  range  setting  and  calculations  of  the 
MPC  and  span  in  the  monitoring  plan  for  the 
unit. 

2.1.2.4    Dual  Span  and  Range  Requirements 

For  most  units,  the  high  span  value  based 
on  the  MPC,  as  determined  under  section 
2.1.2.3  of  this  appendix  will  suffice  to 
measure  and  record  NOx  concentrations 
(unless  span  and/or  range  adjustments  must 
be  made  in  accordance  with  section  2.1.2.5 
of  this  appendix).  In  some  instances, 
however,  a  second  (low)  span  value  based  on 
the  MEC  may  be  required  to  ensure  accurate 
measurement  of  all  expected  and  potential 
NOx  concentrations.  To  determine  whether 
two  NOx  spans  are  required,  proceed  as 
follows: 

(a)  Compare  the  MEC  value(s)  detennined 
in  section  2.1.2.2  of  this  appendix  to  the  high 
full-scale  range  value  determined  in  section 
2.1.2.3  of  this  appendix.  If  the  MEC  values 
for  all  fuels  (or  blends)  are  >20.0  percent  of 
the  high  range  value,  the  high  spem  and  range 
values  determined  under  section  2.1.2.3  of 
this  appendix  are  sufficient,  irrespective  of 
which  fuel  or  blend  is  combusted  in  the  unit. 
If  any  of  the  MEC  values  is  <20.0  percent  of 
the  high  range  value,  two  spans  (low  and 
high)  are  required,  one  based  on  the  MPC  and 
the  other  based  on  the  MEC. 

(b)  When  two  NOx  spans  are  required,  the 
owner  or  operator  may  either  use  a  single 
NOx  analyzer  with  a  dual  range  (low-and 
high-scales)  or  two  separate  NOx  analyzers 
connected  to  a  common  sample  probe  and 
sample  interface.  For  units  with  add-on  NOx 
emission  controls  (i.e.,  steam  injection,  water 
injection,  SCR,  or  SNCR),  the  owner  or 
operator  may  use  a  low  range  analyzer  and 


Federal  RegMtw/VoI.  64,  No.  101 /Wednesday,  May  26,  1999 /Rules  and  Regulations  28635 


a  "deiJBult  high  range  value,"  as  described  in 
paragraph  2.1.2.4(e)  of  this  section,  in  lieu  of 
maintaining  and  quality  assuring  a  high-scale 
range.  Other  monitor  configurations  are 
subject  to  the  approval  of  the  Administrator. 

(c)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  under  §  75.53  as  follows: 
designate  the  low  and  high  ranges  as  separate 
NOx  components  of  a  single,  primary  NOx 
monitoring  system;  or  designate  the  low  and 
high  ranges  as  the  NOx  components  of  two 
separate,  primary  NOx  monitoring  systems; 
or  designate  the  normal  range  as  a  primary 
monitoring  system  and  the  other  range  as  a 
non-redundant  backup  monitoring  system; 
or,  when  a  single,  dual-range  NOx  analyzer 
is  used,  designate  the  low  and  high  ranges  as 
a  single  NOx  component  of  a  primary  NOx 
monitoring  system  (if  this  option  is  selected, 
use  a  special  dual-range  component  type 
code,  as  specified  by  the  Administrator,  to 
satisfy  the  requirements  of 

§  75.53(e)(l)(iv)(D));  or,  for  units  with  add-on 
NOx  controls,  if  the  default  high  range  value 
is  used,  designate  the  low  range  analyzer  as 
the  NOx  component  of  the  primary  NOx 
monitoring  system.  Do  not  designate  the 
defeult  high  range  as  a  monitoring  system  or 
component.  Other  component  and  system 
designations  are  subject  to  approval  by  the 
Administrator.  Note  that  the  component  and 
system  designations  for  redundant  backup 
monitoring  systems  shall  be  the  same  as  for 
primary  monitoring  systems. 

(d)  Each  monitoring  system  designated  as 
primary  or  redundant  backup  shall  meet  the 
initial  certification  and  quality  assurance 
requirements  in  §  75.20(c)  (for  primary 
monitoring  systems),  in  §"75. 20(d)(1)  (for 
redundant  backup  monitoring  systems)  and 
appendices  A  and  B  to  this  part,  with  one 
exception:  relative  accuracy  test  audits 
(RATAs)  are  required  only  on  the  normal 
range  (for  dual  span  units  with  add-on  NOx 
emission  controls,  the  low  range  is 
considered  normal).  Each  monitoring  system 
designated  as  non-redundant  backup  shall 
meet  the  applicable  quality  assurance 
requirements  in  §  75.20(d)(2). 

(e)  For  dual  span  units  with  add-on  NOx 
emission  controls  (e.g.,  steam  injection,  water 
injection,  SCR,  or  SNOR),  the  owner  or 
operator  may,  as  an  alternative  to 
maintaining  and  quality  assuring  a  high 
monitor  range,  use  a  de&ult  high  range  value. 
If  this  option  is  chosen,  the  owner  or  operator 
shall  report  a  defeult  value  of  200.0  percent 
of  the  MFC  for  each  unit  operating  hour  in 
which  the  full-scale  of  the  low  range  NOx 
analyzer  is  exceeded. 

(f)  The  high  span  and  range  shall  be 
determined  in  accordance  with  section 
2.1.2.3  of  this  appendix.  The  low  span  value 
shall  be  100.0  to  125.0  percent  of  the  MEC, 
rounded  up  to  the  next  highest  multiple  of 
10  ppm  (or  100  ppm,  if  appropriate).  If  more 
than  one  MEC  value  (as  determined  in 
section  2.1.2.2  of  this  appendix)  is  <20.0 
percent  of  the  high  full-scale  range  value,  the 
low  span  value  shall  be  based  upon 
whichever  MEC  value  is  closest  to  20.0 
percent  of  the  high  range  value.  The  low 
range  must  be  greater  than  or  equal  to  the  low 
span  value,  and  the  required  calibration  gases 
for  the  low  range  must  be  selected  based  on 


the  low  span  value.  For  units  %irith  twoXOx 
spans,  use  the  low  range  whenever  NOx 
concentrations  are  expected  to  be 
consistently  <20.0  percent  of  the  high  range 
value,  i.e.,  when  the  MEC  of  the  fuel  being 
combusted  is  <20.0  percent  of  the  high  range 
value.  When  the  full-scale  of  the  low  range 
is  exceeded,  the  high  range  shall  be  used  to 
measure  and  record  the  NOx  concentrations; 
or,  if  applicable,  the  default  high  range  value 
in  paragraph  (e)  of  this  section  shall  be 
reported  for  each  hour  of  the  full-scale 
exceedance. 

2.1.2.5    Adjustment  of  Span  and  Range 

For  each  affected  unit  or  common  stack, 
the  owner  or  operator  shall  make  a  periodic 
evaluation  of  the  MFC,  MEC,  span,  and  range 
values  for  each  NOx  monitor  (at  a  minimum, 
an  aimual  evaluation  is  required)  and  shall 
make  any  necessary  span  and  range 
adjustments,  with  corresponding  monitoring 
plan  updates,  as  described  in  paragraphs  (a) 
and  (b)  of  this  section.  Span  and  range 
adjustments  may  be  required,  for  example,  as 
a  result  of  changes  in  the  fuel  supply, 
changes  in  the  manner  of  operation  of  the 
unit,  or  installation  or  removal  of  emission 
controls.  In  implementing  the  provisions  in 
paragraphs  (a)  and  (b)  of  this  section,  note 
that  NOx  data  recorded  during  short-term, 
non-representative  operating  conditions  (e.g., 
a  trial  biun  of  a  different  type  of  fuel)  shall 
be  excluded  from  consideration.  The  owner 
or  operator  shall  keep  the  results  of  the  most 
recent  span  and  range  evaluation  on-site,  in 
a  format  suitable  for  inspection.  Make  each 
required  span  or  range  adjustment  no  later 
than  45  days  after  the  end  of  the  quarter  in 
which  the  need  to  adjust  the  span  or  range 
is  identified,  except  that  up  to  90  days  after 
the  end  of  that  quarter  may  be  taken  to 
implement  a  span  adjustment  if  the 
calibration  gases  currently  being  used  for 
daily  calibration  error  tests  and  linearity 
checks  are  unsuitable  for  use  with  the  new 
span  value. 

(a)  If  the  fuel  supply,  emission  controls,  or 
other  process  parameters  change  such  that 
the  maximum  expected  concentration  or  the 
maximimi  potential  concentration  changes 
significantly,  adjust  the  NOx  pollutant 
concentration  span(s)  and  (if  necessary) 
monitor  range(s)  to  assure  the  continued 
accuracy  of  the  monitoring  system.  A 
"significant"  change  in  the  MFC  or  MEC 
means  that  the  guidelines  in  section  2.1  of 
this  appendix  can  no  longer  be  met,  as 
determined  by  either  a  periodic  evaluation  by 
the  owner  or  operator  or  from  the  results  of 
an  audit  by  the  Administrator.  The  owner  or 
operator  should  evaluate  whether  any 
planned  changes  in  operation  of  the  unit  or 
stack  may  affect  the  concentration  of 
emissions  being  emitted  from  the  unit  and 
should  plan  any  necessary  span  and  range 
changes  needed  to  account  for  these  changes, 
so  that  they  are  made  in  as  timely  a  manner 
as  practicable  to  coordinate  with  the 
operational  changes.  An  example  of  a  change 
that  may  require  a  span  and  range  adjustment 
is  the  installation  of  low-NOx  burner 
technology  on  a  previously  uncontrolled 
unit.  Determine  the  adjusted  span(s)  using 
the  procedures  in  section  2.1.2.3  or  2.1.2.4  of 
this  appendix  (as  applicable).  Select  the  full- 
scale  range(s)  of  the  instrument  to  be  greater 


than  or  equal  to  the  adjusted  span  value(s) 
and  to  be  consistent  with  the  guidelines  of 
section  2.1  of  this  appendix. 

(b)  Whenever  a  full-scale  range  is  exceeded 
during  a  quarter  and  the  exceedance  is  not 
caused  by  a  monitor  out-of-control  period, 
proceed  as  follows: 

(1)  For  exceedances  of  the  high  range, 
report  200.0  percent  of  the  current  full-scale 
range  as  the  hourly  NOx  concentration  for 
each  hour  of  the  full-scale  exceedance  and 
make  appropriate  adjustments  to  the  MFC, 
span,  and  range  to  prevent  future  full-scale 
exceedances. 

(2)  For  units  with  two  NOx  sptans  and 
ranges,  if  the  low  range  is  exceeded,  no 
further  action  is  required,  provided  that  the 
high  range  is  available  and  is  not  out-of- 
control  or  out-of-service  for  any  reason. 
However,  if  the  high  range  is  not  able  to 
provide  quality  assured  data  at  the  time  of 
the  low  range  exceedance  or  at  any  time 
during  the  continuation  of  the  exceedance, 
report  the  MFC  as  the  NOx  concentration 
until  the  readings  retxun  to  the  low  range  or 
until  the  high  range  is  able  to  provide  quality 
assured  data  (unless  the  reason  that  the  high- 
scale  range  is  not  able  to  provide  quality 
assured  data  is  because  the  high-scale  range 
has  been  exceeded;  if  the  high-scale  range  is 
exceeded,  follow  the  procedures  in  paragraph 
(b)(1)  of  this  section). 

(c)  Whenever  changes  are  made  to  tba 
MFC,  MEC,  full-scale  range,  or  span  value  of 
the  NOx  monitor  as  described  in  paragraphs 
(a)  and  (b)  of  this  section,  record  and  report 
(as  applicable)  the  new  full-scale  range 
setting,  the  new  MFC  or  MEC,  maximum 
potential  NOx  emission  rate,  and  the 
adjusted  span  value  in  an  updated 
monitoring  plan  for  the  unit.  The  monitoring 
plan  update  shall  be  made  in  the  quarter  in 
which  the  changes  become  effective.  In 
addition,  record  and  report  the  adjusted  span 
as  part  of  the  records  for  the  daily  calibration 
error  test  and  linearity  check  required  by 
appendix  B  to  this  part.  Whenever  the  span 
value  is  adjusted,  use  calibration  gas 
concentrations  that  meet  the  requirements  of 
section  5.1  of  this  appendix,  based  on  the 
adjusted  span  value.  When  a  span  adjustment 
is  significant  enough  that  the  calibration 
gases  currently  being  used  for  daily 
calibration  error  tests  and  linearity  checks  are 
unsuitable  for  use  with  the  new  span  value, 

a  linearity  test  using  the  new  calibration 
gases  must  be  performed  and  passed.  Data 
from  the  monitor  are  considered  invalid  from 
the  hour  in  which  the  span  is  adjusted  until 
the  required  linearity  check  is  passed  in 
accordiance  with  section  6.2  of  this  appendix. 

2.1.3    CO2  and  O2  Monitors 

For  an  O2  monitor  (including  O2  monitors 
used  to  measure  CO2  emissions  or  percentage 
moisture),  select  a  span  value  between  15.0 
and  25.0  percent  O2.  For  a  COz  monitor 
installed  on  a  boiler,  select  a  span  value 
between  14.0  and  20.0  percent  CO2.  For  a 
CO2  monitor  installed  on  a  combustion 
turbine,  an  alternative  span  value  between 
6.0  and  14.0  p>ercent  CO2  may  be  used.  An 
alternative  O2  span  value  below  15.0  percent 
O2  may  be  used  if  an  appropriate  teclmical 
justification  is  included  in  the  monitoring 
plan  (e.g.,  Oj  concentrations  above  a  certain 
level  create  an  unsafe  operating  condition). 
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Select  the  full-scale  range  of  the  instnunent 
to  be  consistent  with  section  2.1  of  this 
appendix  and  to  be  greater  than  or  equal  to 
the  span  value.  Select  the  calibration  gas 
concentrations  for  the  daily  calibration  error 
tests  and  linearity  checks  in  accordance  with 
section  5.1  of  this  appendix,  as  percentages 
of  the  span  value.  For  O2  monitors  with  span 
values  221.0  percent  O2,  purified  instnunent 
air  containing  20.9  percent  O2  may  be  used 
as  the  high-level  calibration  material. 

2.1.3.1    Maximum  Potential  Concentration 
ofCOz 

For  CO2  pollutant  concentration  monitors, 
the  maximum  potential  concentration  shall 
be  14.0  percent  CO2  for  boilers  and  6.0 
percent  CO2  for  combustion  turbines. 
Alternatively,  the  owner  or  operator  may 
determine  the  MFC  based  on  a  minimum  of 
720  hours  of  quality  assured  historical  CEM 
data  representing  the  full  operating  load 
range  of  the  unit(s).  Note  that  the  MFC  for 
CO2  monitors  shall  only  be  used  for  the 
purpose  of  providing  substitute  data  under 
this  part.  The  CO2  monitor  span  and  range 
shall  be  determined  according  to  section 
2.1.3  of  this  appendix. 


2.1.3.2  Minimum  Potential  Concentration  of 
O2 

The  owner  or  operator  of  a  unit  that  uses 
a  flow  monitor  and  an  O2  diluent  monitor  to 
determine  heat  input  in  accordance  with 
Equation  F-17  or  F-18  in  appendix  F  to  this 
part  shall,  for  the  purposes  of  providing 
substitute  data  under  §  75.36,  determine  the 
minimum  potential  O2  concentration.  The 
minimum  potential  O2  concentration  shall  be 
based  upon  720  hours  or  more  of  quality- 
assured  CEM  data,  representing  the  full 
operating  load  range  of  the  unit(s).  The 
minimum  potential  O2  concentration  shall  be 
the  lowest  quality-assured  hourly  average  O2 
concentration  recorded  in  the  720  (or  more) 
hours  of  data  used  for  the  determination. 

2.1.3.3  Adjustment  of  Span  and  Range 

Adjust  the  span  value  and  range  of  a  CO2 
or  O2  monitor  in  accordance  with  section 
2.1.1.5  of  this  appendix  (insofar  as  those 
provisions  are  applicable),  with  the  term 
"CO2  or  O2"  applying  instead  of  the  term 
"SCb".  Set  the  new  span  and  range  in 
accordance  with  section  2.1.3  of  this 
appendix  and  report  the  new  span  value  in 
the  monitoring  plan. 

2.1.4    Flow  Monitors 

Select  the  full-scale  range  of  the  flow 
monitor  so  that  it  is  consistent  with  section 


2.1  of  this  appendix  and  can  accurately 
measure  all  potential  volumetric  flow  rates  at 
the  flow  monitor  installation  site. 

2.1.4.1    Maximtmi  Potential  Velocity  and 
Flow  Rate 

For  this  purpose,  determine  the  span  value 
of  the  flow  monitor  using  the  foUovnng 
procedure.  Calculate  the  maximum  potential 
velocity  (MPV)  using  Equation  A-3a  or  A-3b 
or  determine  the  MPV  (wet  basis]  from 
velocity  traverse  testing  using  Reference 
Method  2  (or  its  allowable  alternatives)  in 
appendix  A  to  part  60  of  this  chapter.  If  using 
test  values,  use  the  highest  average  velocity 
(determined  from  the  Method  2  traverses) 
measured  at  or  near  the  maximum  unit 
operating  load.  Express  the  MPV  in  imits  of 
wet  standard  feet  per  minute  (fpm).  For  the 
purpose  of  providing  substitute  data  during 
periods  of  missing  flow  rate  data  in 
accordance  with  §§  75.31  and  75.33  and  as 
required  elsewhere  in  this  part,  calculate  the 
maximum  potential  stack  gas  flow  rate  (MPF) 
in  units  of  standard  cubic  feet  per  hour 
(scfh),  as  the  product  of  the  MPV  (in  units  of 
wet,  standard  fpm)  times  60,  times  the  cross- 
sectional  area  of  the  stack  or  duct  (in  ft^)  at 
the  flow  monitor  location. 


MPV 


-w 


20.9 


^20.9-%O2d 


or 


MPV 


I    A   j(%C02d^ 


100 


100-%H2Oj 


100 


i^lOO-%H20J 


(Eq.  A-3a) 


(Eq.  A-3b) 


Where: 

MPV  =  maximum  potential  velocity  (fpm, 

standard  wet  basis). 
Fd  =  dry-basis  F  factor  (dscf/mmBtu)  from 

Table  1 .  Appendix  F  to  this  part. 
Fc  =  carbon-based  F  factor  (scf  C02/mmBtu) 

from  Table  1,  Appendix  F  to  this  part. 
Hf  =  maximum  heat  input  (mmBtu/minute) 

for  all  units,  combined,  exhausting  to  the 

stack  or  duct  where  the  flow  monitor  is 

located. 
A  =  inside  cross  sectional  area  (ft^)  of  the  flue 

at  the  flow  monitor  location. 
%02d  =  maximum  oxygen  concentration, 

percent  dry  basis,  under  normal 

operating  conditions. 
%C02d  =  minimum  carbon  dioxide 

concentration,  percent  dry  basis,  under 

normal  operating  conditions. 
%H20  =  maximum  percent  flue  gas  moisture 

content  under  normal  operating 

conditions. 

2.1.4.2    Span  Values  and  Range 

Determine  the  span  and  range  of  the  flow 
monitor  as  follows.  Convert  the  MPV,  as 
determined  in  section  2.1.4.1  of  this 
appendix,  to  the  same  measurement  units  of 
flow  rate  that  are  used  for  daily  calibration 
error  tests  (e.g.,  scfh,  kscfh,  kacftn,  or 
differential  pressure  (inches  of  water)).  Next, 
determine  the  "calibration  span  value"  by 


multiplying  the  MPV  (converted  to 
equivalent  daily  calibration  error  units)  by  a 
factor  no  less  than  1.00  and  no  greater  than 
1.25,  and  rounding  up  the  result  to  at  least 
two  signiflcant  figures.  For  calibration  span 
values  in  inches  of  water,  retain  at  least  two 
decimal  places.  Select  appropriate  reference 
signals  for  the  daily  calibration  error  tests  as 
percentages  of  the  calibration  span  value. 
Finally,  calculate  the  "flow  rate  span  value" 
(in  scfh)  as  the  product  of  the  MPF,  as 
determined  in  section  2.1.4.1  of  this 
appendix,  times  the  same  factor  (between 
1.00  and  1.25)  that  was  used  to  calculate  the 
calibration  span  value.  Round  off  the  flow 
rate  span  value  to  the  nearest  1000  scfh. 
Select  the  full-scale  range  of  the  flow  monitor 
so  that  it  is  greater  than  or  equal  to  the  span 
value  and  is  consistent  with  section  2.1  of 
this  appendix.  Include  in  the  monitoring 
plan  for  the  unit:  calculations  of  the  MPV, 
MPF,  calibration  span  value,  flow  rate  span 
value,  and  full-scale  range  (expressed  both  in 
scfh  and,  if  difl^erent,  in  the  measurement 
units  of  calibration). 

2.1.4.3    Adjustment  of  Span  and  Range 

For  each  affected  unit  or  common  stack, 
the  owner  or  operator  shall  make  a  periodic 
evaluation  of  the  MPV,  MPF,  span,  and  range 
values  for  each  flow  rate  monitor  (at  a 
minimum,  an  annual  evaluation  is  required) 


and  shall  make  any  necessary  span  and  range 
adjustments  with  corresponding  monitoring 
plan  updates,  as  described  in  paragraphs  (a) 
through  (c)  of  this  section  2.1.4.3.  Span  and 
range  adjustments  may  be  required,  for 
example,  as  a  result  of  changes  in  the  fuel 
supply,  changes  in  the  stack  or  ductwork 
configuration,  changes  in  the  manner  of 
operation  of  the  unit,  or  installation  or 
removal  of  emission  controls.  In 
implementing  the  provisions  in  paragraphs 
(a)  and  (b)  of  this  section  2.1.4.3,  note  that 
flow  rate  data  recorded  during  short-term, 
non-representative  operating  conditions  (e.g., 
a  trial  bum  of  a  different  type  of  fuel)  shall 
be  excluded  from  consideration.  The  owner 
or  operator  shall  keep  the  results  of  the  most 
recent  span  and  range  evaluation  on-site,  in 
a  format  suitable  for  inspection.  Make  each 
required  span  or  range  adjustment  nb  later 
than  45  days  after  the  end  of  the  quarter  in 
which  the  need  to  adjust  the  span  or  range 
is  identified. 

(a)  If  the  fuel  supply,  stack  or  ductwork 
configuration,  operating  parameters,  or  other 
conditions  change  such  that  the  maximum 
potential  flow  rate  changes  significantly, 
adjust  the  span  and  range  to  assure  the 
continued  accuracy  of  the  flow  monitor.  A 
"significant"  change  in  the  MPV  or  MPF 
means  that  the  guidelines  of  section  2.1  of 
this  appendix  can  no  longer  be  met,  as 
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determined  by  either  a  periodic  evaluation  by 
the  owner  or  operator  or  firom  the  results  of 
an  audit  by  the  Administrator.  The  owner  or 
operator  should  evaluate  whether  any 
planned  changes  in  operation  of  the  unit  may 
affect  the  flow  of  the  unit  or  stack  and  should 
plan  any  necessary  span  and  range  changes 
needed  to  account  for  these  changes,  so  that 
they  are  made  in  as  timely  a  maimer  as 
practicable  to  coordinate  with  the  operational 
changes.  Calculate  the  adjusted  calibration 
span  and  flow  rate  span  values  using  the 
procedures  in  section  2.1.4.2  of  this 
appendix. 

(b)  Whenever  the  full-scale  range  is 
exceeded  during  a  quarter,  provided  that  the 
exceedance  is  not  caused  by  a  monitor  out- 
of-control  period,  report  200.0  percent  of  the 
ciurent  full-scale  range  as  the  hourly  flow 
rate  for  each  hour  of  Uie  full-scale 
exceedance.  If  the  range  is  exceeded,  make 
appropriate  adjustments  to  the  MPF,  flow 
rate  span,  and  range  to  prevent  future  full- 
scale  exceedances.  Calculate  the  new 
calibration  span  value  by  converting  the  new 
flow  rate  span  value  from  units  of  scfh  to 
units  of  daily  calibration.  A  calibration  error 
test  must  be  performed  and  passed  to 
validate  data  on  the  new  range. 

(c)  Whenever  changes  are  made  to  the 
MPV,  MPF,  full-scale  range,  or  span  veJue  of 
the  flow  monitor,  as  described  in  paragraphs 
(a)  and  (b)  of  this  section,  record  and  report 
(as  applicable]  the  new  full-scale  range 
setting,  calculations  of  the  flow  rate  span 
value,  calibration  span  value,  MPV,  and  MPF 
in  an  updated  monitoring  plan  for  the  unit. 
The  monitoring  plan  update  shall  be  made  in 
the  quarter  in  which  the  changes  become 
effective.  Record  and  report  the  adjusted 
calibration  span  and  reference  values  as  parts 
of  the  records  for  the  calibration  error  test 
required  by  appendix  B  to  this  part. 
Whenever  the  calibration  span  value  is 
adjusted,  use  reference  values  for  the 
calibration  error  test  that  meet  the 
requirements  of  section  2.2.2.1  of  this 
appendix,  based  on  the  most  recent  adjusted 
calibration  span  value.  Perform  a  calibration 
error  test  according  to  section  2.1.1  of 
appendix  B  to  this  part  whenever  making  a 
change  to  the  flow  monitor  span  or  range, 
unless  the  range  change  also  triggers  a 
recertification  under  §  75.20(b). 

2.1.5    Minimum  Potential  Moisture 
Percentage 

Except  as  provided  in  section  2.1.6  of  this 
appendix,  the  owner  or  operator  of  a  unit  that 
uses  a  continuous  moisture  monitoring 
system  to  correct  emission  rates  and  heat 
inputs  from  a  dry  basis  to  a  wet  basis  (or 
vice-versa)  shall,  for  the  purpose  of  providing 
substitute  data  under  §  75.37,  use  a  default 
value  of  3.0  percent  HjO  as  the  minimum 
potential  moisture  percentage.  Alternatively, 
the  minimum  potential  moisture  percentage 
may  be  based  upon  720  hours  or  more  of 
quality-assured  CEM  data,  representing  the 
hill  operating  load  range  of  the  unit(s).  If  this 
option  is  chosen,  the  minimum  potential 
moisture  percentage  shall  be  the  lowest 
quality-assured  hourly  average  H2O 
concentration  recorded  in  the  720  (or  more) 
hours  of  data  used  for  the  determination. 


2.1.6    Maximum  Potential  Moisture 
'Percentage 

When  Equation  19-3, 19-4  or  19-8  in 
Method  19  in  appendix  A  to  part  60  of  this 
chapter  is  used  to  determine  NOx  emission 
rate,  the  owner  or  operator  of  a  unit  that  uses 
a  continuous  moisture  monitoring  system 
shall,  for  the  purpose  of  providing  substitute 
data  under  §  75.37,  determine  the  maximuim 
I>otential  moisture  percentage.  The  maximum 
potential  moisture  percentage  shall  be  based 
upon  720  hours  or  more  of  quality-assured 
CXM  data,  representing  the  full  operating 
load  range  of  the  unlt(s).  The  maximum 
potential  moisture  percentage  shall  be  the 
highest  quality-assiuvd  hourly  average  HjO 
concentration  recorded  in  the  720  (or  more) 
horns  of  data  used  for  the  determination. 

55.  Appendix  A  to  part  75  is  amended  by 
revising  section  3.1,  the  last  sentence  in  the 
first  paragraph  of  section  3.2,  and  section 
3.3.2;  by  adding  section  3.3.6;  and  by  revising 
sections  3.3.7,  3.4.1  and  3.5  to  read  as 
follows: 

3.  Performance  Specifications 
3 . 1    Calibration  Error 

(a)  The  calibration  error  performance 
specifications  in  this  section  apply  only  to  7- 
day  calibration  error  tests  under  sections 
6.3.1  and  6.3.2  of  this  appendix  and  to  the 
offline  calibration  demonstration  described 
in  section  2.1.1.2  of  appendix  B  to  this  part. 
The  calibration  error  limits  for  daily 
operation  of  the  continuous  monitoring 
systems  required  under  this  part  are  found  in 
section  2.1.4(a)  of  appendix  B  to  this  part. 

(b)  The  calibration  error  of  SOj  and  NOx 
pollutant  concentration  monitors  shall  not 
deviate  irom  the  reference  value  of  either  the 
zero  or  upscale  calibration  gas  by  more  than 
2.5  percent  of  the  span  of  the  instrument,  as 
calculated  using  Equation  A-5  of  this 
appendix.  Alternatively,  where  the  span 
value  is  less  than  200  ppm,  calibration  error 
test  results  are  also  acceptable  if  the  absolute 
value  of  the  difference  between  the  monitor 
response  value  and  the  reference  value,  |R- 
A  -  in  Equation  A-5  of  this  appendix,  is 

^  ppm.  The  calibration  error  of  CO2  or  O2 
monitors  (including  O2  monitors  used  to 
measure  CO2  emissions  or  percent  moisture) 
shall  not  deviate  from  the  reference  value  of 
the  zero  or  upscale  calibration  gas  by  >0.5 
percent  O2  or  CO2,  as  calculated  using  the 
term  -  R-A|  in  the  numerator  of  Equation  A- 
5  of  this  appendix.  The  calibration  error  of 
flow  monitors  shall  not  exceed  3.0  percent  of 
the  calibration  span  value  of  the  instrument, 
as  calculated  using  Equation  A-6  of  this 
appendix.  For  differential  pressure-type  flow 
monitors,  the  calibration  error  test  results  are 
also  acceptable  if  |R-A|,  the  absolute  value  of 
the  difference  between  the  monitor  response 
and  the  reference  value  in  Equation  A-€, 
does  not  exceed  0.01  inches  of  water. 

3.2    Linearity  Check 

*  *  *  For  CO2  or  O2  monitors  (including 
O2  monitors  used  to  measiu«  CO2  emissions 
or  percent  moisture): 


3.3 


3.3.2    Relative  Accuracy  for  NOx-Diluent 
Continuous  Emission  Monitoring  Systems 

(a)  The  relative  accuracy  for  NOx-diluent 
continuous  emission  monitoring  systems 
shall  not  exceed  10.0  percent. 

(b)  For  affected  units  where  the  average  of 
the  monitoring  system  measurements  of  NOx 
emission  rate  diuing  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  0.200  lb/ 
mmBtu,  the  mean  value  of  the  continuous 
emission  monitoring  system  measurements 
shall  not  exceed  ±0.020  Ib/mmBtu  of  the 
reference  method  mean  value  whenever  the 
relative  accuracy  specification  of  10.0 
percent  is  not  achieved. 

*         *         •         •         • 

3.3.6  Relative  Accuracy  for  Moisture 
Monitoring  Systems 

The  relative  accuracy  of  a  moisture 
monitoring  system  shall  not  exceed  10.0 
percent.  The  relative  accuracy  test  results  are 
also  acceptable  if  the  mean  diffisrence  of  the 
reference  method  measurements  (in  percent 
H2O)  and  the  corresponding  moisture 
monitoring  system  measurements  (in  percent 
H2O),  calculated  using  Equation  A-7  of  this 
appendix,  are  within  ±1.5  percent  HjG. 

3.3.7  Relative  Accuracy  for  NOx 
Concentration  Monitoring  Systems 

(a)  The  following  requirement  applies  only 
to  NOx  concentration  monitoring  systems 
(i.e.,  NOx  pollutant  concentration  monitors) 
that  are  used  to  determine  NOx  mass 
emissions,  where  the  owner  or  operator 
elects  to  monitor  and  report  NOx  mass 
emissions  using  a  NOx  concentration 
monitoring  system  and  a  flow  monitoring 
system. 

(b)  The  relative  accuracy  for  NOx 
concentration  monitoring  systems  shall  not 
exceed  10.0  percent.  Alternatively,  for 
affected  units  where  the  average  of  the 
monitoring  system  measurements  of  NOx 
concentration  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  250.0  ppm, 
the  mean  value  of  the  continuous  emission 
monitoring  system  measurements  shall  not 
exceed  ±15.0  ppm  of  the  reference  method 
mean  value. 

3.4  *  *  • 

3.4.1    SO2  Pollutant  Concentration  Monitors, 
NOx  Concentration  Monitoring  Systems  and 
NOx-Diluent  Continuous  Emission 
Monitoring  Systems 

SO2  pollutant  concentration  monitors, 
NOx-diluent  continuous  emission  monitoring 
systems  and  NOx  concentration  monitoring 
systems  used  to  determine  NOx  mass 
emissions,  as  defrned  in  §  75.71(a)(2),  shall 
not  be  biased  low  as  determined  by  the  test 
procedure  in  section  7.6  of  this  appendix. 
The  bias  speciHcation  applies  to  all  SO2 
pollutant  concentration  monitors  and  to  all 
NOx  concentration  monitoring  systems, 
including  those  measuring  an  average  SO2  or 
NOx  concentration  of  250.0  ppm  or  less,  and 
to  all  NOx-diluent  continuous  emission 
monitoring  systems,  including  those 
measuring  an  average  NOx  emission  rate  of 
0.200  Ib/mmBtu  or  less. 


28638  Federal  Register / Vol.  64,  No.  101 /Wednesday,  May  26,  1999 /Rules  and  Regulations 


3.5    Cycle  Time 

The  cycle  time  for  pollutant  concentration 
monitors,  oxygen  monitors  used  to  determine 
percent  moisture,  and  any  other  continuous 
emission  monitoring  system(s)  required  to 
p>erform  a  cycle  time  test  shall  not  exceed  15 
minutes. 

56.  Appendix  A  to  part  75  is  amended  by 
revising  tbe  first  sentence  of  the  first 
paragraph  of  section  4  and  paragraph  (6)  to 
read  as  follows: 

4.  Data  Acquisition  and  Handling  Systems 

Automated  data  acquisition  and  handling 
systems  shall  read  and  record  the  full  range 
of  pollutant  concentrations  and  volumetric 
flow  from  zero  through  span  and  provide  a 
continuous,  permanent  record  of  all 
measurements  and  required  information  as 
an  ASCII  flat  file  capable  of  transmission 
both  by  direct  computer-to-computer 
electronic  transfer  via  modem  and  EPA- 
provided  software  and  by  an  IBM-compatible 
personal  computer  diskette. 
***** 

(6)  Provide  a  continuous,  permanent  record 
of  all  measurements  and  required 
information  as  an  ASCII  flat  file  capable  of 
transmission  both  by  direct  computer-to- 
computer  electronic  transfer  via  modem  and 
EPA-provided  software  and  by  an  IBM- 
compatible  personal  computer  diskette. 

57.  Appendix  A  to  part  75  is  amended  by 
revising  sections  5  through  5.1.6,  adding 
sections  5.1.7  through  5.1.8,  and  revising 
sections  5.2  through  5.2.4  to  read  as  follows: 

5.  Calibration  Gas 
5.1    Reference  Gases 

For  the  purposes  of  part  75,  calibration 
gases  include  the  following: 

5.1.1  Standard  Reference  Materials  (SRM) 

These  calibration  gases  may  be  obtained 
from  the  National  Institute  of  Standards  and 
Technology  (NIST)  at  the  following  address: 
Quince  Orchard  and  Cloppers  Road, 
Gaithersburg,  MD  20899-0001. 

5.1.2  SRM-Equivalent  Compressed  Gas 
Primary  Reference  Material  (PRM) 

Contact  the  Gas  Metrology  Team, 
Analytical  Chemistry  Division,  Chemical 
Science  and  Technology  Laboratory  of  NIST, 
at  the  address  in  section  5.1.1,  for  a  list  of 
vendors  and  cylinder  gases. 

5.1.3  NIST  Traceable  Reference  Materials 

Contact  the  Gas  Metrology  Team, 
Analytical  Chemistry  Division,  Chemical 
Science  and  Technology  Laboratory  of  NIST, 
at  the  address  in  section  5.1.1,  for  a  list  of 
vendors  and  cylinder  gases. 

5.1.4  EPA  Protocol  Gases 

(a)  EPA  Protocol  gases  must  be  vendor- 
certified  to  be  within  2.0  percent  of  the 
concentration  specified  on  the  cylinder  label 
(tag  value),  using  the  uncertainty  calculation 
procedure  in  section  2.1.8  of  the  "EPA 
Traceability  Protocol  for  Assay  and 
Certification  of  Gaseous  Calibration 
Standards,"  September  1997,  EPA-600/R-97/ 
121. 

(b)  A  copy  of  EPA-600/R-97/121  is 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield,  VA,  703-487-4650  and  from  the 


Office  of  Research  and  Development,  (MD- 
77B),  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 

5.1.5  Research  Gas  Mixtures 

Research  gas  mixtures  must  be  vendor- 
certified  to  be  within  2.0  percent  of  the 
concentration  specified  on  the  cylinder  label 
(tag  value),  using  the  uncertainty  calculation 
procedure  in  section  2.1.8  of  the  "EPA 
Traceability  Protocol  for  Assay  and 
Certification  of  Gaseous  Calibration 
Standards,"  September  1997,  EPA-600/R-97/ 
121.  Inquiries  about  the  RGM  program 
should  be  directed  to:  National  Institute  of 
Standards  and  Technology,  Analytical 
Chemistry  Division,  Chemical  Science  and 
Technology  Laboratory,  B-324  Chemistry, 
Gaithersburg,  MD  20899. 

5.1.6  Zero  Air  Material 

Zero  air  material  is  defined  in  §  72.2  of  this 
chapter. 

5.1.7  NIST/EPA-Approved  Certified 
Reference  Materials 

Existing  certified  reference  materials 
(CRMs)  that  are  still  within  their  certification 
period  may  be  used  as  calibration  gas. 

5.1.8  Gas  Manufacturer's  Intermediate 
Standards 

Gas  manufacturer's  intermediate  standards 
is  defined  in  §  72.2  of  this  chapter. 

5.2    Concentrations 

Four  concentration  levels  are  required  as 
follows. 

5.2.1  Zero-level  Concentration 

.  0.0  to  20.0  percent  of  span,  including  span 
for  high-scale  or  both  low-  and  high-scale  for 
SO2,  NOx,  CO2,  and  O2  monitors,  as 
appropriate. 

5.2.2  Low-level  Concentration 

20.0  to  30.0  percent  of  span,  including 
span  for  high-scale  or  both  low-  and  high- 
scale  for  SO2,  NOx,  CO2,  and  O2  monitors,  as 
appropriate. 

5.2.3  Mid-level  Concentration 

50.0  to  60.0  percent  of  span,  including 
span  for  high-scale  or  both  low-  and  high- 
scale  for  SO2,  NOx,  CO2,  and  O2  monitors,  as 
appropriate. 

5.2.4  High-level  Concentration 

80.0  to  100.0  percent  of  span,  including 
span  for  high-scale  or  both  low-and  high- 
scale  for  SO2,  NOx,  CO2,  and  O2  monitors,  as 
appropriate. 

58.  Appendix  A  to  part  75  is  amended  by 
revising  sections  6.2,  6.3.1,  6.3.2,  6.4,  6.5, 
6.5.1,  6.5.2,  6.5.6,  6.5.7,  6.5.9  and  6.5.10,  and 
adding  sections  6.5.2.1,  6.5.2.2,  6.5.6.1, 
6.5.6.2,  and  6.5.6.3  to  read  as  follows: 

6.  Certification  Tests  and  Procedures 


6.2    Linearity  Check  (General  Procedures) 

Check  the  linearity  of  each  SO2,  NOx,  CO2, 
and  O2  monitor  while  the  unit,  or  group  of 
units  for  a  common  stack,  is  combusting  fuel 
at  conditions  of  typical  stack  temperature 
and  pressure;  it  is  not  necessary  for  the  unit 
to  be  generating  electricity  during  this  test. 
Notwithstanding  these  requirements,  if  the 
SO2  or  NOx  span  value  for  a  particular 
monitor  range  is  ^30  ppm,  that  range  is 


exempted  from  the  linearity  test 
requirements  of  this  part.  For  units  using 
emission  controls  and  other  units  using  both 
a  high  and  a  low  span,  perform  a  linearity 
check  on  both  the  low-  and  high-scales  for 
initial  certification.  For  on-going  quality 
assurance  of  the  CEMS,  perform  linearity 
checks,  using  the  procedures  in  this  section, 
on  the  range(8)  and  at  the  frequency  specified 
in  section  2.2.1  of  appendix  B  to  this  part. 
Challenge  each  monitor  with  calibration  gas, 
as  defined  in  section  5.1  of  this  appendix,  at 
the  low-,  mid-,  and  high-range  concentrations 
specified  in  section  5.2  of  this  appendix. 
Introduce  the  calibration  gas  at  the  gas 
injection  port,  as  specified  in  section  2.2.1  of 
this  appendix.  Operate  each  monitor  at  its 
normal  operating  temperature  and 
conditions.  For  extractive  and  dilution  type 
monitors,  pass  the  calibration  gas  throu^  all 
filters,  scrubbers,  conditioners,  and  other 
monitor  components  used  during  normal 
sampling  and  through  as  much  of  the 
sampling  probe  as  is  practical.  For  in-situ 
type  monitors,  perform  calibration  checking 
all  active  electronic  and  optical  components, 
including  the  transmitter,  receiver,  and 
analyzer.  Challenge  the  monitor  three  times 
with  each  reference  gas  (see  example  data 
sheet  in  Figure  1).  Do  not  use  the  same  gas 
twice  in  succession.  To  the  extent 
practicable,  the  duration  of  each  linearity 
test,  from  the  hour  of  the  first  injection  to  the 
hour  of  the  last  injection,  shall  not  exceed  24 
unit  operating  hours.  Record  the  monitor 
response  fit>m  the  data  acquisition  and 
handling  system.  For  each  concentration,  use 
the  average  of  the  responses  to  determine  the 
enor  in  linearity  using  Equation  A-4  in  this 
appendix.  Linearity  checks  are  acceptable  for 
monitor  or  monitoring  system  certification, 
recertification,  or  quality  assurance  if  none  of 
the  test  results  exceed  the  applicable 
performance  specifications  in  section  3.2  of 
this  appendix.  The  status  of  emission  data 
from  a  CEMS  prior  to  and  during  a  linearity 
test  period  shall  be  determined  as  follows: 

(a)  For  the  initial  certification  of  a  CEMS, 
data  fi^m  the  monitoring  system  are 
considered  invalid  until  all  certification  tests, 
including  the  linearity  test,  have  been 
successfully  completed,  unless  the  data 
validation  procedures  in  §  75.20(b)(3)  are 
used.  When  the  procedures  in  §  75.20(b)(3) 
are  followed,  the  words  "initial  certification" 
apply  instead  of  "recertification,"  and 
complete  all  of  the  initial  certification  tests 
by  the  applicable  deadline  in  §  75.4,  rather 
than  wi^in  the  time  periods  specified  in 

§  75.20(b)(3)(iv)  for  the  individual  tests. 

(b)  For  the  routine  quality  assurance 
linearity  checks  required  by  section  2.2.1  of 
appendix  B  to  this  part,  use  the  data 
validation  procedures  in  section  2.2.3  of 
appendix  B  to  this  part. 

(c)  When  a  linearity  test  is  required  as  a 
diagnostic  test  or  for  recertification,  use  the 
data  validation  procedures  in  §  75.20(b)(3). 

(d)  For  linearity  tests  of  non-redundant 
backup  monitoring  systems,  use  the  data 
validation  procedures  in  §  75.20(d)(2)(iii). 

(e)  For  linearity  tests  performed  during  a 
grace  period  and  after  the  expiration  of  a 
grace  period,  use  the  data  validation 
procedures  in  sections  2.2.3  and  2.2.4, 
respectively,  of  appendix  B  to  this  part. 
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(f)  For  all  other  linearity  checks,  use  the 
data  validation  procedures  in  section  2.2.3  of 
appendix  B  to  this  part. 

6.3*  *  * 

6.3.1    Gas  Monitor  7-day  Calibration  Error 
Test 

Measure  the  calibration  error  of  each  SO2 
monitor,  each  NOx  monitor  and  each  CO2  or 
O2  monitor  while  the  unit  is  combusting  fuel 
(but  not  necessarily  generating  electricity) 
once  each  day  for  7  consecutive  operating 
days  according  to  the  following  procedures. 
(In  the  event  that  extended  unit  outages 
occur  after  the  commencement  of  the  test,  the 
7  consecutive  unit  operating  days  need  not 
be  7  consecutive  calendar  days.)  Units  using 
dual  span  monitors  must  perform  the 
calibration  error  test  on  both  high-  and  low- 
scales  of  the  pollutant  concentration  monitor. 
The  calibration  error  test  procedures  in  this 
section  and  in  section  6.3.2  of  this  appendix 
shall  also  be  used  to  perform  the  daily 
assessments  and  additional  calibration  error 
tests  required  under  sections  2.1.1  and  2.1.3 
of  appendix  B  to  this  part.  Do  not  make 
manual  or  automatic  adjustments  to  the 
monitor  settings  imtil  after  taking 
measurements  at  both  zero  and  high 
concentration  levels  for  that  day  during  the 
7-day  test.  If  automatic  adjustments  are  made 
following  both  injections,  conduct  the 
calibration  error  test  such  that  the  magnitude 
of  the  adjustments  can  be  determined  and 
recorded.  Record  and  report  test  results  for 
each  day  using  the  unadjusted  concentration 
measured  in  the  calibration  error  test  prior  to 
making  any  manual  or  automatic  adjustments 
(i.e.,  resetting  the  calibration).  The 
calibration  error  tests  should  be 
approximately  24  hours  apart,  (unless  the  7- 
day  test  is  performed  over  non-consecutive 
days).  Perform  calibration  error  tests  at  both 
the  zero-level  concentration  and  high-level 
concentration,  as  specified  in  section  5.2  of 
this  appendix.  Alternatively,  a  mid-level 
concentration  gas  (50.0  to  60.0  percent  of  the 
span  value]  may  be  used  in  lieu  of  the  high- 
level  gas,  provided  that  the  mid-level  gas  is 
more  representative  of  the  actual  stack  gas 
concentrations.  In  addition,  repeat  the 
procedure  for  SO2  and  NOx  pollutant 
concentration  monitors  using  the  low-scale 
for  imits  equipped  with  emission  controls  or 
other  units  with  dual  span  monitors.  Use 
only  calibration  gas,  as  specified  in  section 
5.1  of  this  appendix.  Introduce  the 
calibration  gas  at  the  gas  injection  port,  as 
specified  in  section  2.2.1  of  this  appendix. 
Operate  each  monitor  in  its  normal  sampling 
mode.  For  extractive  and  dilution  type 
monitors,  pass  the  calibration  gas  through  all 
filters,  scrubbers,  conditioners,  and  other 
monitor  components  used  during  normal 
sampling  and  through  as  much  of  the 
sampling  probe  as  is  practical.  For  in-situ 
type  monitors,  perform  calibration,  checking 
all  active  electronic  and  optical  components, 
including  the  transmitter,  receiver,  and 
analyzer.  Challenge  the  pollutant 
concentration  monitors  and  CO2  or  O2 
monitors  once  with  each  calibration  gas. 
Record  the  monitor  response  fitim  the  data 
acquisition  and  handling  system.  Using 
«     Equation  A-5  of  this  appendix,  determine  the 
calibration  error  at  each  concentration  once 


each  day  (at  approximately  24-hour  intervals) 
for  7  consecutive  days  according  to  the 
procedures  given  in  this  section.  The  results 
of  a  7-day  cidibration  error  test  are  acceptable 
for  monitor  or  monitoring  system 
certification,  recertification  or  diagnostic 
testing  if  none  of  these  daily  calibration  error 
test  results  exceed  the  applicable 
performance  specifications  in  section  3.1  of 
this  appendix.The  status  of  emission  data 
from  a  gas  monitor  prior  to  and  during  a  7- 
day  calibration  error  test  period  shall  be 
determined  as  follows: 

(a)  For  initial  certification,  data  from  the 
monitor  are  considered  invalid  until  all 
certification  tests,  including  the  7-day 
calibration  error  test,  have  been  successfully 
completed,  unless  the  data  validation 
procedures  in  §  75.20(b)(3)  are  used.  When 
the  procedures  in  §  75.20(b)(3)  are  followed, 
the  words  "initial  certification"  apply 
instead  of  "recertification,"  and  complete  all 
of  the  initial  certification  tests  by  the 
applicable  deadline  in  §  75.4,  rather  than 
within  the  time  periods  specified  in 

§  75.20(b)(3)(iv)  for  the  individual  tests. 

(b)  When  a  7-day  calibration  error  test  is 
required  as  a  diagnostic  test  or  for 
recertification,  use  the  data  validation 
procedures  in  §  75.20(b)(3). 

6.3.2    Flow  Monitor  7-day  Calibration  Error 
Test 

Perform  the  7-day  calibration  error  test  of 
a  flow  monitor,  when  required  for 
certification,  recertification  or  diagnostic 
testing,  according  to  the  following 
procedures.  Introduce  the  reference  signal 
corresponding  to  the  values  specified  in 
section  2.2.2.1  of  this  appendix  to  the  probe 
tip  (or  equivalent),  or  to  the  transducer. 
During  the  7-day  certification  test  period, 
conduct  the  calibration  error  test  while  the 
unit  is  operating  once  each  unit  dperating 
day  (as  close  to  24-hour  intervals  as 
practicable).  In  the  event  that  extended  unit 
outages  occur  after  the  commencement  of  the 
test,  the  7  consecutive  operating  days  need 
not  be  7  consecutive  calendar  days.  Record 
the  flow  monitor  responses  by  means  of  the 
data  acquisition  and  handling  system. 
Calculate  the  calibration  error  using  Equation 
A-6  of  this  appendix.  Do  not  perform  any 
corrective  maintenance,  repair,  or 
replacement  upon  the  flow  monitor  during 
the  7-day  test  period  other  than  that  required 
in  the  quality  assurance/quality  control  plan 
required  by  appendix  B  to  this  part.  Do  not 
make  adjustments  between  the  zero  and  high 
reference  level  measurements  on  any  day 
during  the  7-day  test.  If  the  flow  monitor 
operates  within  the  calibration  error 
performance  specification  (i.e.,  less  than  or 
equal  to  3.0  percent  error  each  day  and 
requiring  no  corrective  maintenance,  repair, 
or  replacement  during  the  7-day  test  period), 
the  flow  monitor  passes  the  calibration  error 
test.  Record  all  maintenance  activities  and 
the  magnitude  of  any  adjustments.  Record 
output  reading  from  the  data  acquisition  and 
handling  system  before  and  after  all 
adjustments.  Record  and  report  all 
calibration  error  test  results  using  the 
unadjusted  flow  rate  measured  in  the 
calibration  error  test  prior  to  resetting  the 
calibration.  Record  all  adjustments  made 
during  the  7-day  period  at  the  time  the 


adjustment  is  made,  and  report  them  in  the 
certification  or  recertification  application. 
The  status  of  emissions  data  from  a  flow 
monitor  prior  to  and  during  a  7-day 
calibration  error  test  period  shall  be 
determined  as  follows: 

(a)  For  initial  certification,  data  from  the 
monitor  are  considered  invalid  until  all 
certification  tests,  including  the  7-day 
calibration  error  test,  have  been  successfully 
completed,  unless  the  data  validation 
procedures  in  §  75.20(b)(3)  are  used.  When 
the  procedures  in  §  75.20(b)(3)  are  followed, 
the  words  "initial  certification"  apply 
instead  of  "recertification,"  and  complete  all 
of  the  initial  certification  tests  by  the 
applicable  deadline  in  §  75.4,  rather  than 
within  the  time  periods  specified  in 

§  75.20(b)(3)(iv)  for  the  individual  tests. 

(b)  When  a  7-day  calibration  error  test  is 
required  as  a  diagnostic  test  or  for 
recertification,  use  the  data  validation 
procedures  in  §  75.20(b)(3). 

6.4    Cycle  Time  Test 

Perform  cycle  time  tests  for  each  pollutant 
concentration  monitor  and  continuous 
emission  monitoring  system  while  the  imit  is 
operating,  according  to  the  following 
procedures  (see  also  Figure  6  at  the  end  of 
this  appendix).  Use  a  zero-level  and  a  high- 
level  caUbration  gas  (as  defined  in  section  5.2 
of  this  appendix)  alternately.  To  determine 
the  upscale  elapsed  time,  inject  a  zero-level 
concentration  calibration  gas  into  the  probe 
tip  (or  injection  port  leading  to  the 
calibration  cell,  for  in  situ  systems  writh  no 
probe).  Record  the  stable  starting  gas  value 
and  start  time,  using  the  data  acquisition  and 
handling  system  (DAHS).  Next,  allow  the 
monitor  to  measure  the  concentration  of  flue 
gas  emissions  until  the  response  stabilizes. 
Record  the  stable  ending  stack  em' isions 
value  and  the  end  time  of  the  test  asing  the 
DAHS.  Determine  the  upscale  elrpsed  time 
as  the  time  it  takes  for  95.0  percent  of  the 
step  change  to  be  achieved  between  the 
stable  starting  gas  value  and  the  stable  ending 
stack  emissions  value.  Then  repeat  the 
procedure,  starting  by  injecting  the  high-level 
gas  concentration  to  determine  the 
downscale  elapsed  time,  which  is  the  time  it 
takes  for  95.0  percent  of  the  step  change  to 
be  achieved  between  the  stable  starting  gas 
value  and  the  stable  ending  stack  emissions 
value.  End  the  downscale  test  by  measuring 
the  stable  concentration  of  flue  gas 
emissions.  Record  the  stable  starting  and 
ending  monitor  values,  the  start  and  end 
times,  and  the  downscale  elapsed  time  for 
the  monitor  using  the  DAHS.  A  stable  value 
is  equivalent  to  a  reading  with  a  change  of 
less  than  2.0  percent  of  die  span  value  for  2 
minutes,  or  a  reading  with  a  change  of  less 
than  6.0  percent  from  the  measured  average 
concentration  over  6  minutes.  (Owners  or 
operators  of  systems  which  do  not  record 
data  in  1-minute  or  3-minute  intervals  may 
petition  the  Administrator  under  §  75.66  for 
alternative  stabilization  criteria).  For 
monitors  or  monitoring  systems  that  perform 
a  series  of  operations  (such  as  purge,  sample, 
and  analyze),  time  the  injections  of  the 
calibration  gases  so  they  will  produce  the 
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longest  possible  cycle  time.  Report  the  slower 
of  the  two  elapsed  times  (upscale  or 
downscale)  as  the  cycle  time  for  the  analyzer. 
(See  Figure  5  at  the  end  of  this  appendix.) 
For  the  NOx-diluent  continuous  emission 
monitoring  system  test  and  SOz-diluent 
continuous  emission  monitoring  system  test, 
record  jind  report  the  longer  cycle  time  of  the 
two  component  analyzers  as  the  system  cycle 
time.  For  time-shared  systems,  this  procedure 
must  be  done  at  all  probe  locations  that  will 
be  polled  within  the  same  15-minute  period 
during  monitoring  system  operations.  To 
determine  the  cycle  time  for  time-shared 
systems,  add  together  the  longest  cycle  time 
obtained  at  each  of  the  probe  locations. 
Report  the  sum  of  the  longest  cycle  time  at 
each  of  the  probe  locations  plus  the  siun  of 
the  time  required  for  all  purge  cycles  (as 
determined  by  the  continuous  emission 
monitoring  system  manufacturer)  at  each  of 
the  probe  locations  as  the  cycle  time  for  each 
of  the  time-shared  systems.  For  monitors 
with  dual  ranges,  report  the  test  results  firom 
on  the  range  giving  the  longer  cycle  time. 
Cycle  time  test  results  are  acceptable  for 
monitor  or  monitoring  system  ceriification, 
recertification  or  diagnostic  testing  if  none  of 
the  cycle  times  exceed  15  minutes.  The  status 
of  emissions  data  from  a  monitor  prior  to  and 
during  a  cycle  time  test  period  shall  be 
determined  as  follows: 

(a)  For  initial  certification,  data  from  the 
monitor  are  considered  invalid  until  all 
certification  tests,  including  the  cycle  time 
test,  have  been  successfully  completed, 
unless  the  data  validation  procedures  in 

§  75.20(b)(3)  are  used.  When  the  procedures 
in  §  75.20(b)(3)  are  followed,  the  words 
"initial  certification"  apply  instead  of 
"recertification,"  and  complete  all  of  the 
initial  certification  tests  by  the  applicable 
deadline  in  §  75.4,  rather  than  within  the 
time  periods  specified  in  §  75.20(b)(3)(iv)  for 
the  individual  tests. 

(b)  When  a  cycle  time  test  is  required  as 

a  diagnostic  test  or  for  recertification,  use  the 
data  validation  procedures  in  §  75.20(b)(3). 

6.5    Relative  Accuracy  and  Bias  Tests 
(General  Procedures) 

Perform  the  required  relative  accuracy  test 
audits  (RAT As)  as  follows  for  each  COz 
pollutant  concentration  monitor  (including 
O2  monitors  used  to  determine  CO2  pollutant 
concentration),  each  SO2  pollutant 
concentration  monitor,  each  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  each  flow 
monitor,  each  NOx-diluent  continuous 
emission  monitoring  system,  each  O2  or  CO2 
diluent  monitor  used  to  calculate  heat  input, 
each  moisture  monitoring  system  and  each 
SOj-diluent  continuous  emission  monitoring 
system.  For  NOx  concentration  monitoring 
systems  used  to  determine  NOx  mass 
emissions,  as  defined  in  §  75.71(a)(2),  use  the 
same  general  RATA  procedures  as  for  SO2 
pollutant  concentration  monitors:  however, 
use  the  reference  methods  for  NOx 
concentration  specified  in  section  6.5.10  of 
this  appendix: 

(a)  Except  as  provided  in  §  75.21(a)(5), 
perform  each  RATA  while  the  unit  (or  units, 
if  more  than  one  unit  exhausts  into  the  flue) 
is  combusting  the  fuel  that  is  normal  for  that 
imit  (for  some  units,  more  than  one  type  of 


fuel  may  be  considered  normal,  e.g.,  a  unit 
that  combusts  gas  or  oil  on  a  seasonal  basis). 
When  relative  accuracy  test  audits  are 
performed  on  continuous  emission 
monitoring  systems  or  component(s)  on 
bypass  stacks/ducts,  use  the  fuel  normally 
combusted  by  the  unit  (or  units,  if  more  than 
one  unit  exhausts  into  the  flue)  when 
emissions  exhaust  through  the  bypass  stack/ 
ducts. 

(b)  Perform  each  RATA  at  the  load  level(s) 
specified  in  section  6.5.1  or  6.5.2  of  this 
appendix  or  in  section  2.3.1,3  of  appendix  B 
to  this  part,  as  applicable. 

(c)  For  monitoring  systems  with  dual 
ranges,  perform  the  relative  accuracy  test  on 
the  range  normally  used  for  measuring 
emissions.  For  units  with  add-on  SO2  or  NO, 
controls  or  for  units  that  need  a  dual  range 
to  record  high  concentration  "spikes"  during 
startup  conditions,  the  low  range  is 
considered  normal.  However,  for  some  dual 
span  units  (e.g.,  for  units  that  use  fuel 
switching  or  for  which  the  emission  controls 
are  operated  seasonally),  either  of  the  two 
measurement  ranges  may  be  considered 
normal;  in  such  cases,  perform  the  RATA  on 
the  range  that  is  in  use  at  the  time  of  the 
scheduled  test. 

(d)  Record  monitor  or  monitoring  system 
output  from  the  data  acquisition  and 
handling  system. 

(e)  Complete  each  single-load  relative 
accuracy  test  audit  within  a  period  of  168 
consecutive  unit  operating  hours,  as  defined 
in  §  72.2  of  this  chapter  (or,  for  CEMS 
installed  on  common  stacks  or  bypass  stacks, 
168  consecutive  stack  operating  hours,  as 
defined  in  §  72.2  of  this  chapter).  For  2-level 
and  3-level  flow  monitor  RAT  As,  complete 
all  of  the  RAT  As  at  all  levels,  to  the  extent 
practicable,  within  a  period  of  168 
consecutive  unit  (or  stack)  operating  hours; 
however,  if  this  is  not  possible,  up  to  720 
consecutive  imit  (or  stack)>  operating  hours 
may  be  taken  to  complete  a  multiple-load 
flow  RATA. 

(f)  The  status  of  emission  data  from  the 
CEMS  prior  to  and  during  the  RATA  test 
period  shall  be  determined  as  follows: 

(1)  For  the  initial  certification  of  a  CEMS, 
data  from  the  monitoring  system  are 
considered  invalid  imtil  all  certification  tests, 
including  the  RATA,  have  been  successfully 
completed,  unless  the  data  validation 
procedures  in  §  75.20(b)(3)  are  used.  When 
the  procedures  in  §  75.20(b)(3)  are  followed, 
the  words  "initial  certification"  apply 
instead  of  "recertification,"  and  complete  all 
of  the  initial  certification  tests  by  the 
applicable  deadline  in  §  75.4,  rather  than 
within  the  time  periods  specified  in 

§  75.20{b)(3)(iv)  for  the  individual  tests. 

(2)  For  the  routine  quality  assurance 
RAT  As  required  by  section  2.3.1  of  appendix 
B  to  this  part,  use  the  data  validation 
procedures  in  section  2.3.2  of  appendix  B  to 
this  part. 

(3)  For  recertification  RATA/,  use  the  data 
validation  procedures  in  §  75.20(b)(3). 

(4)  For  quality  assurance  RATAs  of  non- 
redundant  backup  monitoring  systems,  use 
the  data  validation  procedures  in 

§§  75.20(d)(2)(v)  and  (vi). 

(5)  For  RATAs  performed  during  and  after 
the  expiration  of  a  grace  period,  use  the  data 


validation  procedures  in  sections  2.3.2  and 
2.3.3,  respectively,  of  appendix  B  to  this  part. 

(6)  For  all  other  RATAs,  use  the  data 
validation  procedures  in  section  2.3.2  of 
appendix  B  to  this  part. 

(g)  For  each  SO2  or  CO2  pollutant 
concentration  monitor,  each  flow  monitor, 
each  CO2  or  O2  diluent  monitor  used  to 
determine  heat  input,  each  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  as  defined  in 
§  75.71(a)(2),  each  moisture  monitoring 
system  and  each  NOx-diluent  continuous 
emission  monitoring  system,  calculate  the 
relative  accuracy,  in  accordance  with  section 
7.3  or  7.4  of  this  appendix,  as  applicable.  In 
addition  (except  for  CO2. 62,  SOz-diluent  or 
moisture  monitors),  test  for  bias  and 
determine  the  appropriate  bias  adjustment 
factor,  in  accordance  with  sections  7.6.4  and 
7.6.5  of  this  appendix,  using  the  data  from 
the  relative  accuracy  test  audits. 

6.5. 1  Gas  Monitoring  System  RATAs 
(Special  Considerations) 

(a)  Perform  the  required  relative  accuracy 
test  audits  for  each  SO2  or  CO2  pollutant 
concentration  monitor,  each  CO2  or  02 
diluent  monitor  used  to  determine  heat 
input,  each  NOx-diluent  continuous 
emission  monitoring  system,  each  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  as  defined  in 
§  75.71(a)(2),  and  each  S02-diluent 
continuous  emission  monitoring  system,  at 
the  normal  load  level  for  the  unit  (or 
combined  units,  if  conunon  stack),  as  defined 
in  section  6.5.2.1  of  this  appendix.  If  two 
load  levels  have  been  designated  as  normal, 
the  RATAs  may  be  done  at  either  load  level. 

(b)  For  the  initial  certification  of  a  gas 
monitoring  system  and  for  recertifications  in 
which,  in  addition  to  a  RATA,  one  or  more 
other  tests  are  required  (i.e.,  a  linearity  test, 
cycle  time  test,  or  7-day  calibration  error 
test).  EPA  recommends  that  the  RATA  not  be 
commenced  imtil  the  other  required  tests  of 
the  CEMS  have  been  passed. 

6.5.2  Flow  Monitor  RATAs  (Special 
Considerations) 

(a)  Except  for  flow  monitors  on  bypass 
stacks/ducts  and  peaking  units,  perform 
relative  accuracy  test  audits  for  the  initial 
certification  of  each  flow  monitor  at  three 
different  exhaust  gas  velocities  (low,  mid, 
and  high),  corresponding  to  three  different 
load  levels  within  the  range  of  operation,  as 
defined  in  section  6.5.2.1  of  this  appendix. 
For  a  common  stack/duct,  the  three  different 
exhaust  gas  velocities  may  be  obtained  from 
fi^quently  used  unit/load  combinations  for 
the  units  exhausting  to  the  common  stack. 
Select  the  three  exhaust  gas  velocities  such 
that  the  audit  points  at  adjacent  load  levels 
(i.e.,  low  and  mid  or  mid  and  high),  in 
megawatts  (or  in  thousands  of  Ib/hr  of  steam 
production),  are  separated  by  no  less  than 
25.0  percent  of  the  range  of  operation,  as 
defined  in  section  6.5.2.1  of  this  appendix. 

(b)  For  flow  monitors  on  bypass  stacks/ 
ducts  and  peaking  units,  the  flow  monitor 
relative  accuracy  test  audits  for  initial 
certification  and  recertification  shall  be 
single-load  tests,  performed  at  the  normal 
load,  as  defined  in  section  6.5.2.1  of  this 
appendix. 


(c)  Flow  monitor  recertiflcation  RAT  As 
shall  be  done  at  three  load  level(s),  unless 
otherwise  specified  in  paragraph  (b)  of  this 
section  or  unless  otherwise  specified  or 
approved  by  the  Administrator. 

(d)  The  semiannual  and  annual  quality 
assurance  flow  monitor  RAT  As  required 
under  appendix  B  to  this  part  shall  be  done 
at  the  load  level(s]  specified  in  section  2.3.1.3 
of  appendix  B  to  this  part. 

6.5.2.1    Range  of  Operation  and  Normal 
Load  Level(s) 

(a)  The  owner  or  operator  shall  determine 
the  upper  and  lower  boundaries  of  the  "range 
of  operation"  for  each  unit  (or  combination 
of  units,  for  common  stack  configiuations) 
that  uses  CEMS  to  accoimt  for  its  emissions 
and  for  each  unit  that  uses  the  optional  fuel 
flow-to-load  quality  assurance  test  in  section 
2.1.7  of  appendix  0  to  this  part.  The  lower 
boundary  of  the  range  of  operation  of  a  unit 
shall  be  the  minimum  safe,  stable  load.  For 
common  stacks,  the  minimum  safe,  stable 
load  shall  be  the  lowest  of  the  minimum  safe, 
stable  loads  for  any  of  the  units  dischai;ging 
through  the  stack.  Alternatively,  for  a  group 
of  fi«quently-operated  units  that  serve  a 
common  stack,  the  sum  of  the  minimum  safe, 
stable  loads  for  the  individual  units  may  be 
used  as  the  lower  boundary  of  the  range  of 
operation.  The  upper  boundary  of  the  range 
of  operation  of  a  unit  shall  be  the  maximum 
sustainable  load.  The  "maximum  sustainable 
load"  is  the  higher  of  either:  the  nameplate 
or  rated  capacity  of  the  unit,  less  any 
physical  or  regulatory  limitations  or  other 
deratings;  or  the  highest  sustainable  unit 
load,  based  on  at  least  four  quarters  of 
representative  historical  operating  data.  For 
common  stacks,  the  maximum  sustainable 
load  is  the  sum  of  all  of  the  maximum 
sustainable  loads  of  the  individual  units 
discharging  through  the  stack,  unless  this 
load  is  unattainable  in  practice,  in  which 
case  use  the  highest  sustainable  combined 
load  for  the  units  that  discharge  through  the 
stack,  based  on  at  least  four  quarters  of 
representative  historical  operating  data.  The 
load  values  for  the  unit(s]  shall  be  expressed 
either  in  units  of  megawatts  or  thousands  of 
Ib/hr  of  steam  load. 

(b)  The  operating  levels  for  relative 
accuracy  test  audits  shall,  except  for  peaking 
units,  be  defined  as  follows:  the  "low" 
operating  level  shall  be  the  first  30.0  percent 
of  the  range  of  operation;  the  "mid" 
operating  level  shall  be  the  middle  portion 
(30.0  to  60.0  percent)  of  the  range  of 
operation;  and  the  "high"  operating  level 
shall  be  the  upper  end  (60.0  to  100.0  percent) 
of  the  range  of  operation.  For  example,  if  the 
upper  and  lower  boundaries  of  the  range  of 
operation  are  100  and  1100  megawatts, 
respectively,  then  the  low,  mid,  and  high 
operating  levels  would  be  100  to  400 
megawatts,  400  to  700  megawatts,  and  700  to 
1100  megawatts,  respectively. 

(c)  The  owner  or  operator  shall  identify,  for 
each  affected  unit  or  common  stack  (except 
for  peaking  units],  the  "normal"  load  level  or 
levels  (low,  mid  or  high),  based  on  the 
operating  history  of  the  unit(s).  This 
requirement  becomes  effective  on  April  1, 
2000;  however,  the  owner  or  operator  may 
choose  to  comply  with  this  requirement  prior 
to  April  1, 2000.  To  identify  the  normal  load 


leveUs),  the  owner  or  operator  shall,  at  a 
minimiun,  determine  the  relative  number  of 
operating  hours  at  each  of  the  three  load 
levels,  low,  mid  and  high  over  the  past  four 
representative  operating  quarters.  The  owner 
or  operator  shall  determine,  to  the  nearest  0.1 
percent,  the  percentage  of  the  time  that  each 
load  level  (low,  mid,  high)  has  been  used 
during  that  time  period.  A  summary  of  the 
data  used  for  this  determination  and  the 
calculated  results  shall  be  kept  on-site  in  a 
format  suitable  for  inspection. 

(d)  Based  on  the  analysis  of  the  historical 
load  data  the  owmer  or  operator  shall 
designate  the  most  frequently  used  load  level 
as  the  normal  load  level  for  die  unit  (or 
combination  of  units,  for  common  stacks). 
The  ovwier  or  ojierator  may  also  designate  the 
second  most  frequently  used  load  level  as  an 
additional  normal  load  level  for  the  unit  or 
stack.  For  peaking  units,  normal  load 
designations  are  ujmecessary;  the  entire 
operating  load  range  shall  be  considered 
normal.  If  the  manner  of  operation  of  the  unit 
changes  significantly,  such  that  the 
designated  normal  load(s)  or  the  two  most 
frequently  used  load  levels  change,  the 
owner  or  operator  shall  repeat  the  historical 
load  analysis  and  shall  redesignate  the 
normal  load(s)  and  the  two  most  frequently 
used  load  levels,  as  appropriate.  A  minimum 
of  two  representative  quarters  of  historical 
load  data  are  required  to  document  that  a 
change  in  the  manner  of  unit  operation  has 
occurred. 

(e)  Beginning  on  April  1 ,  2000,  the  owner 
or  operator  shall  report  the  upper  and  lower 
boundaries  of  the  range  of  operation  for  each 
unit  (or  combination  of  units,  for  common 
stacks),  in  units  of  megawatts  or  thousands 
of  Ib/hr  of  steam  production,  in  the  electronic 
quarterly  report  required  under  §  75.64. 
Except  for  peaking  units,  the  owiier  or 
operator  shall  indicate,  in  the  electronic 
quarterly  report  (as  part  of  the  electronic 
monitoring  plan)  the  load  level  (or  levels) 
designated  as  normal  under  this  section  and 
shall  also  indicate  the  two  most  frequently 
used  load  levels.. 

6.5.2.2    Multi-Load  Flow  RATA  Results 

For  each  multi-load  flow  RATA,  calculate 
the  flow  monitor  relative  accuracy  at  each 
operating  level.  If  a  flow  monitor  relative 
accuracy  test  is  failed  or  aborted  due  to  a 
problem  with  the  monitor  on  any  level  of  a 
2-level  (or  3-level)  relative  accuracy  test 
audit,  the  RATA  must  be  repeated  at  that 
load  level.  However,  the  entire  2-level  (or  3- 
level)  relative  accuracy  test  audit  does  not 
have  to  be  repeated  unless  the  flow  monitor 
polynomial  coefficients  or  K-f)actor(s)  are 
changed,  in  which  case  a  3-level  RATA  is 
required. 
*         *         •         •         * 

6.5.6    Reference  Method  Traverse  Point 
Selection 

Select  traverse  points  that  ensure 
acquisition  of  representative  samples  of 
pollutant  and  diluent  concentrations, 
moisture  content,  temperature,  and  flue  gas 
flow  rate  over  the  flue  cross  section.  To 
achieve  this,  the  reference  method  traverse 
points  shall  meet  the  requirements  of  section 
3.2  of  Performance  Specification  2  ("PS  No. 
2")  in  appendix  B  to  part  60  of  this  chapter 


(for  SO2,  NOx,  and  moisture  monitoring 
system  RATAs),  Performance  Specification  3 
in  appendix  B  to  part  60  of  this  chapter  (for 
O2  and  CO2  monitor  RATAs),  Method  1  (or 
lA)  (for  volumetric  flow  rate  monitor 
RATAs),  Method  3  (for  molecular  weight), 
and  Method  4  (for  moisture  determination]  in 
appendix  A  to  part  60  of  this  chapter.  Unless 
otherwise  specified,  use  only  codified 
versions  of  PS  No.  2  revised  as  of  July  1, 
1995,  July  1, 1996  or  July  1, 1997.  The 
following  alternative  reference  method 
traverse  point  locations  are  permitted  for 
moisture  and  gas  monitor  RATAs: 

(a)  For  moisture  determinations  where  the 
moisture  data  are  used  only  to  determine 
stack  gas  molecular  weight,  a  single  reference 
method  point,  located  at  least  1.0  meter  from 
the  stack  wall,  may  be  used.  For  moisture 
monitoring  system  RATAs  and  for  gas 
monitor  RATAs  in  which  moisture  data  are 
used  to  correct  pollutant  or  diluent 
concentrations  from  a  dry  basis  to  a  wet  basis 
(or  vice-versa),  single-point  moisture 
sampling  may  only  be  used  if  the  12-point 
stratification  test  described  in  section  6.5.6.1 
of  this  appendix  is  performed  prior  to  the 
RATA  for  at  least  one  pollutant  or  diluent 
gas,  and  if  the  test  is  passed  according  to  the 
acceptance  criteria  in  section  6.5.6.30^)  of 
this  appendix. 

(b)  For  gas  monitoring  system  RATAs,  the 
owner  or  operator  may  use  any  of  the 
following  options: 

(1)  At  any  location  (including  locations 
where  stratification  is  expected),  use  a 
minimum  of  six  traverse  points  along  a 
diameter,  in  the  direction  of  any  expected 
stratification.  The  points  shall  be  located  in 
accordance  with  Method  1  in  appendix  A  to 
part  60  of  this  chapter. 

(2)  At  locations  where  section  3.2  of  PS  No. 
2  allows  the  use  of  a  short  reference  method 
measurement  line  (with  three  points  located 
at  0.4, 1.0,  and  2.0  meters  from  the  stack 
wall),  the  owner  or  operator  may  use  an 
alternative  3-point  measurement  line, 
locating  the  three  points  at  4.4,  14.6,  and  29.6 
percent  of  the  way  across  the  stack,  in 
accordance  with  Method  1  in  appendix  A  to 
part  60  of  this  chapter. 

(3)  At  locations  where  stratification  is 
likely  to  occur  (e.g.,  following  a  wet  scrubber 
or  when  dissimilar  gas  streams  are 
combined),  the  short  measurement  line  from 
section  3.2  of  PS  No.  2  (or  the  alternative  line 
described  in  paragraph  (b)(2)  of  this  section) 
may  be  used  in  lieu  of  the  prescribed  "long" 
measurement  line  in  section  3.2  of  PS  No.  2, 
provided  that  the  12-point  stratification  test 
described  in  section  6.5.6.1  of  this  appendix 
is  performed  and  passed  one  time  at  the 
location  (according  to  the  acceptance  criteria 
of  section  6.5.6.3(a)  of  this  appendix)  and 
provided  that  either  the  12-point 
stratification  test  or  the  alternative 
(abbreviated)  stratification  test  in  section 
6.5.6.2  of  this  appendix  is  performed  and 
passed  prior  to  each  subsequent  RATA  at  the 
location  (according  to  the  acceptance  criteria 
of  section  6.5.6.3(a)  of  this  appendix). 

(4)  A  single  reference  method  measurencont 
point,  located  no  less  than  1.0  meter  from  the 
stack  wall  and  situated  along  one  of  the 
measurement  lines  used  for  the  stratification 
test,  may  be  used  at  any  sampling  location  if 
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the  12-point  stratification  test  described  in 
section  6.5.6.1  of  this  appendix  is  performed 
and  passed  prior  to  each  RATA  at  the 
location  (according  to  the  acceptance  criteria 
of  section  6.5.6.3(b)  of  this  appendix). 

6.5.6.1  Stratification  Test 

(a)  With  the  unit(s)  operating  under  steady- 
state  conditions  at  normal  load,  as  defined  in 
section  6.5.2.1  of  this  appendix,  use  a 
traversing  gas  sampling  probe  to  measure  the 
pollutant  (SO2  or  NOx)  and  diluent  (CO2  or 
O2)  concentrations  at  a  minimum  of  twelve 
(12)  points,  located  according  to  Method  1  in 
appendix  A  to  pari  60  of  this  chapter. 

(b)  Use  Methods  6C,  7E,  and  3A  in 
appendix  A  to  pari  60  of  this  chapter  to  make 
the  measurements.  Data  from  the  reference 
method  analyzers  must  be  quality  assured  by 
performing  analyzer  calibration  error  and 
system  bias  checks  before  the  series  of 
measurements  and  by  conducting  system  bias 
and  calibration  drift  checks  after  the 
measurements,  in  accordance  with  the 
procedures  of  Methods  6C,  7E,  and  3A. 

(c)  Measure  for  a  minimum  of  2  minutes 
at  each  traverse  point.  To  the  extent 
practicable,  complete  the  traverse  within  a  2- 
hour  period. 

(d)  If  the  load  has  remained  constant  (±3.0 
percent)  during  the  traverse  and  if  the 
reference  method  analyzers  have  passed  all 
of  the  required  quality  assurance  checks, 
proceed  with  the  data  analysis. 

(e)  Calculate  the  average  NOx.  SO2,  and 
CO2  (or  O2)  concentrations  at  each  of  the 
individual  traverse  points.  Then,  calculate 
the  arithmetic  average  NOx,  SO2,  and  CO2  (or 
O2)  concentrations  for  all  traverse  points. 

6.5.6.2  Alternative  (Abbreviated) 
Stratification  Test 

(a)  With  the  unit(s)  operating  under  steady- 
state  conditions  at  normal  load,  as  defined  in 
section  6.5.2.1  of  this  appendix,  use  a 
traversing  gas  sampling  probe  to  measure  the 
pollutant  (SO2  or  NOx)  and  diluent  (CO2  or 
O2)  concentrations  at  three  points.  The  points 
shall  be  located  according  to  the 
specifications  for  the  long  measurement  line 
in  section  3.2  of  PS  No.  2  (i.e.,  locate  the 
points  16.7  percent,  50.0  percent,  and  83.3 
percent  of  the  way  across  the  stack). 
Alternatively,  the  concentration 
measurements  may  be  made  at  six  traverse 
points  along  a  diameter.  The  six  points  shall 
be  located  in  accordance  with  Method  1  in 
appendix  A  to  part  60  of  this  chapter. 

(b)  Use  Methods  6C,  7E,  and  3A  in 
appendix  A  to  part  60  of  this  chapter  to  make 
the  measurements.  Data  from  the  reference 
method  analyzers  must  be  quality  assured  by 
performing  analyzer  calibration  error  and 
system  bias  checks  before  the  series  of 
measurements  emd  by  conducting  system  bias 
and  calibration  drift  checks  after  the 
measurements,  in  accordance  with  the 
procedures  of  Methods  6C,  7E,  and  3  A. 

(c)  Measure  for  a  minimum  of  2  minutes 
at  each  traverse  point.  To  the  extent 
practicable,  complete  the  traverse  within  a  1- 
houT  period. 

(d)  If  the  load  has  remained  constant  (13.0 
percent)  during  the  traverse  and  if  the 
reference  method  analyzers  have  passed  all 
of  the  required  quality  assurance  checks, 
proceed  with  the  data  analysis. 


(e)  Calculate  the  average  NOx.  SO2,  and 
CO2  (or  O2)  concentrations  at  each  of  the 
individual  traverse  points.  Then,  calculate 
the  arithmetic  average  NOx,  SO2,  and  COj  (or 
O2)  concentrations  for  all  traverse  points. 

6.5.6.3    Stratification  Test  Results  and 
Acceptance  Criteria 

(a)  For  each  pollutant  or  diluent  gas,  the 
short  reference  method  measurement  line 
described  in  section  3.2  of  PS  No.  2  may  be 
used  in  lieu  of  the  long  measurement  line 
prescribed  in  section  3.2  of  PS  No.  2  if  the 
results  of  a  stratification  test,  conducted  in 
accordance  with  section  6.5.6.1  or  6.5.6.2  of 
this  appendix  (as  appropriate;  see  section 
6.5.6(b)(3)  of  this  appendix),  show  that  the 
concentration  at  each  individual  traverse 
point  differs  by  no  more  than  ±10.0  percent 
frtim  the  arithmetic  average  concentration  for 
all  traverse  points.  The  results  are  also 
acceptable  if  the  concentration  at  each 
individual  traverse  point  differs  by  no  more 
than  ±  Sppm  or  ±0.5  percent  CO2  (or  O2)  from 
the  arithmetic  average  concentration  for  all 
traverse  points. 

(b)  For  each  pollutant  or  diluent  gas,  a 
single  reference  method  measurement  point, 
located  at  least  1.0  meter  from  the  stack  wall 
and  situated  along  one  of  the  measurement 
lines  used  for  the  stratification  test,  may  be 
used  for  that  pollutant  or  diluent  gas  if  the 
results  of  a  stratification  test,  conducted  in 
accordance  with  section  6.5.6.1  of  this 
appendix,  show  that  the  concentration  at 
each  individual  traverse  point  differs  by  no 
more  than  ±5.0  percent  firom  the  etrithmetic 
average  concentration  for  all  traverse  points. 
The  results  are  also  acceptable  if  the 
concentration  at  each  individual  traverse 
point  differs  by  no  more  than  ±3  ppm  or  ±0.3 
percent  CO2  (or  O2)  frt)m  the  arithmetic 
average  concentration  for  all  traverse  points. 

(c)  The  owner  or  operator  shall  keep  the 
results  of  all  stratification  tests  on-site,  in  a 
format  suitable  for  inspection,  as  part  of  the 
supplementary  RATA  records  required  under 
§  75.56(a)(7)  or  §  75.59(a)(7),  as  applicable. 

6.5.7    Sampling  Strategy 

(a)  Conduct  the  reference  method  tests  so 
they  will  yield  results  representative  of  the 
pollutant  concentration,  emission  rate, 
moisture,  temperature,  and  flue  gas  flow  rate 
from  the  unit  and  can  be  correlated  with  the 
pollutant  concentration  monitor,  CO2  or  O2 
monitor,  flow  monitor,  and  SO2  or  NOx 
continuous  emission  monitoring  system 
measurements.  The  minimum  acceptable 
time  for  a  gas  monitoring  system  RATA  run 
or  for  a  moisture  monitoring  system  RATA 
run  is  21  minutes.  For  each  run  of  a  gas 
monitoring  system  RATA,  all  necessary 
pollutant  concentration  measurements, 
diluent  concentration  measurements,  and 
moisture  measurements  (if  applicable)  must, 
to  the  extent  practicable,  be  made  within  a 
60-minute  period.  For  NOx-diluent  or  SO2- 
diluent  monitoring  system  RAT  As,  the 
pollutant  and  diluent  concentration 
measurements  must  be  made  simultaneously. 
For  flow  monitor  RAT  As,  the  minimnni  time 
per  run  shall  be  5  minutes.  Flow  rate 
reference  method  measurements  may  be 
made  either  sequentially  from  port  to  port  or 
simultaneously  at  two  or  more  sample  ports. 
The  velocity  measurement  probe  may  be 


moved  from  traverse  point  to  traverse  point 
either  manually  or  automatically.  If,  during  a 
flow  RATA,  significant  pulsations  in  the 
reference  method  readings  are  observed,  be 
sure  to  allow  enough  measurement  Ume  at 
each  traverse  point  to  obtain  an  accurate 
average  reading  when  a  manual  readout 
method  is  used  (e.g.,  a  "sight-weighted" 
average  fttjm  a  manometer).  A  minimimi  of 
one  set  of  auxiliary  measurements  for  stack 
gas  molecular  weight  determination  (i.e., 
diluent  gas  data  and  moisture  data)  is 
required  for  every  clock  hour  of  a  flow  RATA 
or  for  every  three  test  runs  (whichever  is  less 
restrictive).  Successive  flow  RATA  runs  may 
be  performed  without  waiting  in-between 
runs.  If  an  02-diluent  monitor  is  used  as  a 
CO2  continuous  emission  monitoring  system, 
perform  a  CO2  system  RATA  (i.e.,  measure 
CO2,  rather  than  O2.  with  the  reference 
method).  For  moisture  monitoring  systems, 
an  appropriate  coefficient.  "K"  factor  or  other 
suitable  mathematical  algorithm  may  be 
developed  prior  to  the  RATA,  to  adjust  the 
monitoring  system  readings  with  respect  to 
the  reference  method.  If  such  a  coefficient,  K- 
factor  or  algorithm  is  developed,  it  shall  be 
applied  to  the  CEMS  readings  during  the 
RATA  and  (if  the  RATA  is  passed),  to  the 
subsequent  CEMS  data,  by  means  of  the 
automated  data  acquisition  and  handling 
system.  The  owner  or  operator  shall  keep 
records  of  the  current  coefficient,  K  factor  or 
algorithm,  as  specified  in  §§  75.56(a)(5)(ix) 
and  75.59(a)(5)(vii).  Whenever  the 
coefficient,  K  factor  or  algorithm  is  changed, 
a  RATA  of  the  moisture  monitoring  system 
is  required. 

(b)  To  properly  correlate  individual  SO2  or 
NOx  continuous  emission  monitoring  system 
data  (in  Ib/mmBtu)  and  volumetric  flow  rate 
data  with  the  reference  method  data, 
annotate  the  beginning  and  end  of  each 
reference  method  test  run  (including  the 
exact  time  of  day)  on  the  individual  chart 
recorders)  or  other  permanent  recording 
device(s). 
*         *         *         *         * 

6.5.9  Number  of  Reference  Method  Tests 

Perform  a  minimimi  of  nine  setsxif  paired 
monitor  (or  monitoring  system)  and  reference 
method  test  data  for  every  required  (i.e., 
certification,  recertification,  diagnostic 
semiannual,  or  aimual)  relative  accuracy  test 
audit.  For  2-level  and  3-level  relative 
accuracy  test  audits  of  flow  monitors, 
perform  a  minimum  of  nine  sets  at  each  of 
the  operating  levels. 

Note:  The  tester  may  choose  to  perform 
more  than  nine  sets  of  reference  method 
tests.  If  this  option  is  chosen,  the  tester  may 
reject  a  maximum  of  three  sets  of  the  test 
results,  as  long  as  the  total  number  of  test 
results  used  to  determine  the  relative 
accuracy  or  bias  is  greater  than  or  equal  to 
nine.  Report  all  data,  including  the  rejected 
CEMS  data  and  corresponding  reference 
method  test  results. 

6.5.10  Reference  Methods 

The  following  methods  bom  appendix  A  to 
part  60  of  this  chapter  or  their  approved 
alternatives  are  the  reference  methods  for 
performing  relative  accuracy  test  audits: 
Method  1  or  lA  for  siting;  Method  2  or  its 
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allowable  alternatives  in  appendix  A  to  part 
60  of  this  chapter  (except  for  Methods  2B  and 
2E)  for  stack  gas  velocity  and  volumetric  flow 
rate;  Methods  3,  3A,  or  3B  for  Oi  or  CO2; 
Method  4  for  moisture;  Methods  6, 6A,  or  6C 
for  SO2;  Methods  7,  7A,  7C,  7D  or  7E  for 
NOx,  excluding  the  exception  in  section  5.1.2 
of  Method  7E.  When  using  Method  7E  for 
measuring  NOx  concentration,  total  NOx, 
both  NO  and  NO2,  must  be  measured. 

59.  Appendix  A  to  part  75  is  amended  by 
revising  in  sections  7.2.1,  and  7.2.2,  the  text 
following  each  section's  equation,  beginning 
with  the  word  "where";  by  revising  sections 
7.6,  7.6.4,  and  7.6.5  and  by  adding  new 
sections  7J7  and  7.8  (without  revising  the 
Figures  for  Appendix  A  that  appear  at  the 
end  of  section  7  to  Appendix  A]  to  read  as 
follows: 

7.  Calculations 
***** 

7.2.1    Pollutant  Concentration  and  Diluent 
Monitors 

***** 

Where: 

CE  =  Calibration  error  as  a  percentage  of  the 
span  of  the  instrument. 


R  =  Reference  value  of  zero  or  upscale  (high- 
level  or  mid-level,  as  applicable) 
calibration  gas  introduced  into  tl^e 
monitoring  system. 

A  =  Actual  monitoring  system  response  to 
the  calibration  gas. 

S  =  Span  of  the  instrument,  as  specified  in 
section  2  of  this  appendix. 

7.2.2    Flow  Monitor  Calibration  Error 
***** 

Where: 

CE  =  Calibration  error  as  a  percentage  of 

span. 
R  =  Low  or  high  level  reference  value 

specified  in  section  2.2.2.1  of  this 

appendix. 
A  =  Actual  flow  monitor  response  to  the 

reference  value. 
S  =  Flow  monitor  calibration  span  value  as 

determined  imder  section  2.1.4.2  of  this 

appendix. 
***** 

7.6    Bias  Test  and  Adjustment  Factor 

Test  the  following  relative  accuracy  test 
audit  data  sets  for  bias:  SO2  pollutant 
concentration  monitors;  flow  monitors;  NOx 


concentration  monitoring  systems  used  to 
determine  NOx  mass  emissions,  as  defined  in 
§  75.71{a)(2l;  and  NOx-diluent  continuous 
emission  monitoring  systems,  using  the 
procedures  outlined  in  section  7.6.1  through 
7.6.5  of  this  appendix.  For  multiple-load  flow 
RAT  As,  perform  a  bias  test  at  each  load  level 
designated  as  normal  under  section  6.5.2.1  of 
this  appendix. 
***** 

7.6.4  Bias  Test 

If,  for  the  relative  accuracy  test  audit  data 
set  being  tested,  the  mean  difference,  d,  is 
less  than  or  equal  to  the  absolute  value  of  the 
confidence  coefficient,  |  cc  j,  the  monitor  or 
monitoring  system  has  passed  the  bias  test. 
If  the  mean  difference,  d,  is  greater  than  the 
absolute  value  of  the  confidence  coefficient, 
I  cc  I,  the  monitor  or  monitoring  system  has 
failed  to  meet  the  bias  test  requirement. 

7.6.5  Bias  Adjustment 

(a)  If  the  monitor  or  monitoring  system 
fails  to  meet  the  bias  test  requirement,  adjust 
the  value  obtained  from  the  monitor  using 
the  following  equation: 


CEj^  Adjusted  ^  cEMj"^""""  X  BAF        (Eq.  A-1 1) 


Where: 

CEMi  Monitof  =  Data  (measurement)  provided 

by  the  monitor  at  time  i. 
CEMi  Adjusied  =  Data  value,  adjusted  for  bias, 

at  time  i. 
BAF  =  Bias  adjustment  factor,  defined  by: 


BAF  =  l-(- 


CEM 


(Eq.  A-12) 


avg 


Where: 

BAF  =  Bias  adjustment  factor,  calculated  to 

the  nearest  thousandth, 
d  =  Arithmetic  mean  of  the  difference 

obtained  during  the  failed  bias  test  using 

Equation  A-7. 
CEM.vg  =  Mean  of  the  data  values  provided 

by  the  monitor  during  the  failed  bias  test. 

(b)  For  single-load  RAT  As  of  SO2  pollutant 
concentration  monitors,  NOx  concentration 
monitoring  systems,  and  NOx-diluent 
monitoring  systems  and  for  the  single-load 
flow  RAT  As  required  or  allowed  under 
section  6.5.2  of  this  appendix  and  sections 
2.3.1.3(b)  and  2.3.1.3(c)  of  appendix  B  to  this 
part,  the  appropriate  BAF  is  determined 
directly  fi-om  the  RATA  results  at  normal 
load,  using  Equation  A-12.  Notwithstanding, 
when  a  NOx  concentration  CEMS  or  an  SO2 
CEMS  or  a  NOx-diluent  CEMS  installed  on 
a  low-emitting  affected  unit  (i.e.,  average  SO2 
or  NOx  concentration  during  the  RATA  ±  250 
ppm  or  average  NOx  emission  rate  ±  0.200  lb/ 
mmBtu)  meets  the  normal  10.0  percent 
relative  accuracy  specification  (as  calculated 
using  Equation  A-10)  or  the  alternate  relative 
acciuacy  specification  in  section  3.3  of  this 
appendix  for  low-emitters,  but  fails  the  bias 
test,  the  BAF  may  either  be  determined  using 


Equation  A-12,  or  a  default  BAF  of  1.111 
may  be  used. 

(c)  For  2-load  or  3-load  flow  RAT  As,  when 
only  one  load  level  (low,  mid  or  high)  has 
been  designated  as  normal  under  section 
6.5.2.1  of  this  appendix  and  the  bias  test  is 
passed  at  the  normal  load  level,  apply  a  BAF 
of  1.000  to  the  subsequent  flow  rate  data.  If 
the  bias  test  is  foiled  at  the  normal  load  level, 
use  Equation  A-12  to  calculate  the  normal 
load  BAF  and  then  perform  an  additional 
bias  test  at  the  second  most  frequently-used 
load  level,  as  determined  under  section 
6.5.2.1  of  this  appendix.  If  the  bias  test  is 
passed  at  this  second  load  level,  apply  the 
normal  load  BAF  to  the  subsequent  flow  rate 
data.  If  the  bias  test  is  failed  at  this  second 
load  level,  use  Equation  A-12  to  calculate  the 
BAF  at  the  second  load  level  and  apply  the 
higher  of  the  two  BAFs  (either  from  the 
normal  load  level  or  from  the  second  load 
level)  to  the  subsequent  flow  rate  data. 

(d)  For  2-load  or  3-load  flow  RAT  As,  when 
two  load  levels  have  been  designated  as 
normal  under  section  6.5.2.1  of  this  appendix 
and  the  bias  test  is  passed  at  both  normal 
load  levels,  apply  a  BAF  of  1.000  to  the 
subsequent  flow  rate  data.  If  the  bias  test  is 
failed  at  ohe  of  the  normal  load  levels  but  not 
at  the  other,  use  Equation  A-12  to  calculate 
the  BAF  for  the  normal  load  level  at  which 
the  bias  test  was  failed  and  apply  that  BAF 

to  the  subsequent  flow  rate  data.  If  the  bias 
test  is  failed  at  both  designated  normal  load 
levels,  use  Equation  A-12  to  calculate  the 
BAF  at  each  normal  load  level  and  apply  the 
higher  of  the  two  BAFs  to  the  subsequent 
flow  rate  data. 

(e)  Each  time  a  RATA  is  passed  and  the 
appropriate  bias  adjustment  factor  has  been 
determined,  apply  the  BAF  prospectively  to 
all  monitoring  system  data,  beginning  with 


the  first  clock  hour  following  the  hour  in 
which  the  RATA  was  completed.  For  a  2-load 
flow  RATA,  the  "hour  in  which  the  RATA 
was  completed"  refers  to  the  hour  in  which 
the  testing  at  both  loads  was  completed;  for 
a  3-load  RATA,  it  refers  to  the  hour  in  which 
the  testing  at  all  three  loads  was  completed. 

(f)  Use  the  bias-adjusted  values  in 
computing  substitution  values  in  the  missing 
data  procedure,  as  specified  in  subpart  D  of 
this  part,  and  in  reporting  the  concentration 
of  SO2,  the  flow  rate,  the  average  NOx 
emission  rate,  the  unit  heat  input,  and  the 
calculated  mass  emissions  of  SO2  and  CO2 
during  the  quarter  and  calendar  year,  as 
specified  in  subpart  G  of  this  part.  In 
addition,  when  using  a  NOx  concentration 
monitoring  system  and  a  flow  monitor  to 
calculate  NOx  mass  emissions  under  subpart 
H  of  this  part,  use  bias-adjusted  values  for 
NOx  concentration  and  flow  rate  in  the  mass 
emission  calculations  and  use  bias-adjusted 
NOx  concentrations  to  compute  the 
appropriate  substitution  values  for  NOx 
concentration  in  the  missing  data  routines 
under  subpart  D  of  this  part. 
***** 

7.7    Reference  Flow-to-Load  Ratio  or  Gross 
Heat  Rate 

(a)  Except  as  provided  in  section  7.8  of  this 
appendix,  the  owner  or  operator  shall 
determine  Rnf ,  the  reference  value  of  the  ratio 
of  flow  rate  to  unit  load,  each  time  that  a 
passing  flow  RATA  is  performed  at  a  load 
level  designated  as  normal  in  section  6.5.2.1 
of  this  appendix.  The  owner  or  operator  shall 
report  the  current  value  of  R^f  in  the 
electronic  quarterly  report  required  under 
§  75.64  and  shall  also  report  the  completion 
date  of  the  associated  RATA.  If  two  load 
levels  have  been  designated  as  normal  under 
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section  6.5.2.1  of  this  appendix,  the  owner  or 
operator  shall  determine  a  separate  R,cr  value 
for  each  of  the  normal  load  levels.  The 
requirepients  of  this  section  shall  become 
effective  as  of  April  1,  2000.  The  reference 
flow-to-load  ratio  shall  be  calculated  as 
follows: 


R«f  = 


_  Vitf 
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(Eq.  A-13) 


Where: 

Rref  =  Reference  value  of  the  flow-to-load 
ratio,  from  the  most  recent  normal-load 
flow  RATA,  scfh/raegawalts  or  scfhyiOOO 
Ib/hr  of  steam. 


Qcf  =  Average  stack  gas  volumetric  flow  rate 
measured  by  the  reference  method 
during  the  normal-load  RATA,  scfh. 

Livg  =  Average  unit  load  during  the  normal- 
load  flow  RATA,  megawatts  or  1000  lb/ 
hr  of  steam. 

(b)  In  Equation  A-13,  for  a  common  stack, 
Livg  shall  be  the  sum  of  the  operating  loads 
of  all  units  that  discharge  through  the  stack. 
For  a  unit  that  discharges  its  emissions 
through  multiple  stacks  (except  for  a 
discharge  configuration  consisting  of  a  main 
stack  and  a  bypass  stack),  (^r  will  be  the  sum 
of  the  total  volumetric  flow  rates  that 
discharge  through  all  of  the  stacks.  For  a  unit 
with  a  multiple  stack  discharge  conflguration 


consisting  of  a  main  stack  and  a  bypass  stack 
(e.g.,  a  unit  with  a  v&et  SO2  scrubber), 
determine  Q„f  separately  for  each  stack  at  the 
time  of  the  normal  load  flow  RATA.  Round 
off  the  value  of  R«f  to  two  decimal  places. 

(c)  In  addition  to  determining  R„r  or  as  an 
alternative  to  determining  R„f,  a  reference 
value  of  the  gross  heat  rate  (GHR)  may  be 
determined.  In  order  to  use  this  option, 
quality  assured  diluent  gas  (CO2  or  Oj)  must 
be  available  for  each  hour  of  the  most  recent 
normal-load  flow  RATA.  The  reference  value 
of  the  GHR  shall  be  determined  as  follows: 


(Heat  Input)-« 
(GHR)„f  = ^--^  X 1000        (Eq.  A-13a) 


'avg 


Where: 

(GHR)rer  =  Reference  value  of  the  gross  heat 
rate  at  the  time  of  the  most  recent 
normal-load  flow  RATA,  Btu/kwh  or 
Btu/lb  steam  load. 

(Heat  Input).vg  =  Average  hourly  heat  input 
during  the  normal-load  flow  RATA,  as 
determined  using  the  applicable 
equation  in  appendix  F  to  this  pari, 
mmBtu/hr. 

L,,g  =  Average  unit  load  during  the  normal- 
load  flow  RATA,  megawatts  or  1000  lb/ 
hr  of  steam. 

(d)  In  the  calculation  of  (Heat  Input)avg,  use 
Ci,f,  the  average  volumetric  flow  rate 
measured  by  the  reference  method  during  the 
RATA,  and  use  the  average  diluent  gas 
concentration  measured  during  the  flow 
RATA. 

7.8    Flow-to-Load  Test  Exemptions 

The  requirements  of  this  section  apply 
beginning  on  April  1,  2000.  For  complex 
stack  configurations  (e.g.,  when  the  effluent 
from  a  unit  is  divided  and  discharges  through 
multiple  stacks  in  such  a  manner  that  the 
flow  rate  in  the  individual  stacks  cannot  be 
correlated  with  unit  load),  the  owner  or 
operator  may  petition  the  Administrator 
under  §  75.66  for  an  exemption  from  the 
requirements  of  section  7.7  of  this  appendix. 
The  petition  must  include  sufficient 
information  and  data  to  demonstrate  that  a 
flow-to-load  or  gross  heat  rate  evaluation  is 
infeasible  for  the  complex  stack 
configuration. 

Appendix  B  to  Part  75— Quality  Assurance 
and  Quality  Control  Procedures 

60.  Appendix  B  to  part  75  is  amended  by 
revising  sections  1  and  1.1;  adding  sections 
1.1.1  through  1.1.3;  revising  section  1.2; 
adding  sections  1.2.1  through  1.2.4;  revising 
section  1.3;  adding  sections  1.3.1  through 
1.3.6;  revising  section  1.4;  adding  sections 
1.4.1  through  1.4.3;  and  removing  sections 
1.5  and  1.6  to  read  as  follows: 

J .  Quality  Assurance/Quality  Control 
Program 

Develop  and  implement  a  quality 
assurance/quality  control  (QA/QC)  program 
for  the  continuous  emission  monitoring 


systems,  excepted  monitoring  systems 
approved  under  appendix  D  or  E  to  this  part, 
and  alternative  monitoring  system&under 
subpart  E  of  this  part,  and  their  components. 
At  a  minimum,  include  in  each  QA/QC 
program  a  written  plan  that  describes  in 
detail  (or  that  refers  to  separate  documents 
containing)  complete,  step-by-step 
procedures  and  operations  for  each  of  the 
following  activities.  Upon  request  from 
regulatory  authorities,  the  soiirce  shall  make 
all  procedures,  maintenance  records,  and 
cuicillary  supporting  documentation  from  the 
manufacturer  (e.g.,  software  coefficients  and 
troubleshooting  diagrams)  available  for 
review  during  an  audit. 

1.1    Requirements  for  All  Monitoring 
Systems 

1.1.1  Preventive  Maintenance 

Keep  a  written  record  of  procedures 
needed  to  maintain  the  monitoring  system  in 
proper  operating  condition  and  a  schedule 
for  those  procedures.  This  shall,  at  a 
minimum,  include  procedures  specified  by 
the  manufacturers  of  the  equipment  and,  if 
applicable,  additional  or  alternate  procedures 
developed  for  the  equipment. 

1.1.2  Recordkeeping  and  Reporting 

Keep  a  written  record  describing 
procedures  that  will  be  used  to  implement 
the  recordkeeping  and  reporting 
requirements  in  subparts  E,  F,  and  G  and 
appendices  D  and  E  to  this  part,  as 
applicable. 

1.1.3  Maintenance  Records 

Keep  a  record  of  all  testing,  maintenance, 
or  repair  activities  performed  on  any 
monitoring  system  or  component  in  a 
location  and  format  suitable  for  inspection.  A 
maintenance  log  may  be  used  for  this 
purpose.  The  following  records  should  be 
maintained:  date,  time,  and  description  of 
any  testing,  adjustment,  repair,  replacement, 
or  preventive  maintenance  action  performed 
on  any  monitoring  system  and  records  of  any 
corrective  actions  associated  with  a  monitor's 
outage  period.  Additionally,  any  adjustment 
that  recharacterizes  a  system's  ability  to 
record  and  report  emissions  data  must  be 
recorded  (e.g.,  changing  of  flow  monitor  or 


moisture  monitoring  system  polynomial 
coefficients,  K  factors  or  mathematical 
algorithms,  changing  of  temperature  and    .  ^ 
pressure  coefficients  and  dilution  ratio 
settings),  and  a  written  explanation  of  the 
procedures  used  to  make  the  adjustment(s) 
shall  be  kept. 

1.2    Specific  Requirements  for  Continuous 
Emissions  Monitoring  Systems 

1.2.1  Calibration  Error  Test  and  Linearity 
Check  Procedures 

Keep  a  written  record  of  the  procedures 
used  for  daily  calibration  error  tests  and 
linearity  checks  (e.g.,  how  gases  are  to  be 
injected,  adjustments  of  flow  rates  and 
pressure,  introduction  of  reference  values, 
length  of  time  for  injection  of  calibration 
gases,  steps  for  obtaining  calibration  error  or 
error  in  linearity,  determination  of 
interferences,  and  when  calibration 
adjustments  should  be  made).  Identify  any 
calibration  error  test  and  linearity  check 
procedures  specific  to  the  continuous 
emission  monitoring  system  that  vary  from 
the  procedures  in  appendix  A  to  this  part. 

1.2.2  Calibration  and  Linearity  Adjustments 

Explain  how  each  component  of  the 
continuous  emission  monitoring  system  will 
be  adjusted  to  provide  correct  responses  to 
calibration  gases,  reference  values,  and/or 
indications  of  interference  both  initially^ and 
after  repairs  or  corrective  action.  Identify 
equations,  conversion  factors  and  other 
factors  affecting  calibration  of  each 
continuous  emission  monitoring  system. 

1.2.3  Relative  Accuracy  Test  Audit 
Procedures 

Keep  a  written  record  of  procedures  and 
details  peculiar  to  the  installed  continuous 
emission  monitoring  sjrstems  that  are  to  be 
used  for  relative  accuracy  test  audits,  such  as 
sampling  and  analysis  methods. 

1.2.4  Parametric  Monitoring  for  Units  With 
Add-on  Emission  Controls 

The  owner  or  operator  shall  keep  a  written 
(or  electronic)  record  including  a  list  of 
operating  parameters  for  the  add-on  SO2  or 
NOx  emission  controls,  including  parameters 
in  §  75.55(b)  or  §  75.58(b),  as  applicable,  and 
the  range  of  each  operating  parameter  that 
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indicates  the  add-on  emission  controls  are 
operating  properly.  The  owner  or  operator 
shall  keep  a  written  (or  electronic)  record  of 
the  parametric  monitoring  data  during  each 
SOx  or  NO2  missing  data  period. 

1.3    Specific  Requirements  for  Excepted 
Systems  Approved  Under  Appendices  D  and 
E 

1.3.1  Fuel  Flowmeter  Accuracy  Test 
Procedures 

Keep  a  written  record  of  the  specific  fuel 
flowmeter  accuracy  test  procedures.  These 
may  include:  standard  methods  or 
specifications  listed  in  and  section  2.1.5.1  of 
appendix  D  to  this  part  and  incorporated  by 
reference  under  §  75.6;  the  procedures  of 
sections  2.1.5.2  or  2.1.7  of  appendix  D  to  this 
part;  or  other  methods  approved  by  the 
Administrator  through  the  petition  process  of 
§  75.66(c). 

1.3.2  Transducer  or  Transmitter  Accuracy 
Test  Procedures 

Keep  a  written  record  of  the  procedures  for 
testing  the  accuracy  of  transducers  or 
transmitters  of  an  orifice-,  nozzle-,  or  venturi- 
type  fuel  flowmeter  under  section  2.1.6  of 
^  appendix  D  to  this  part.  These  procedures 
should  include  a  description  of  equipment 
used,  steps  in  testing,  and  fi^uency  of 
testing. 

1.3.3  Fuel  Flowmeter,  Transducer,  or 
Transmitter  Calibration  and  Maintenance 
Records 

Keep  a  record  of  adjustments, 
maintenance,  or  repairs  performed  on  the 
fuel  flowmeter  monitoring  system.  Keep 
records  of  the  data  and  results  for  fuel 
flowmeter  accuracy  tests  and  transducer 
accuracy  tests,  consistent  with  appendix  D  to 
this  part. 

1.3.4  Primary  Element  Inspection 
Procedures 

Keep  a  written  record  of  the  standard 
operating  procedures  for  inspection  of  the 
primary  element  (i.e.,  orifice,  venturi,  or 
nozzle)  of  an  orifice-,  venturi-,  or  nozzle-type 
fuel  flowmeter.  Examples  of  the  types  of 
information  to  be  included  are:  what  to 
examine  on  the  primary  element;  how  to 
identify  if  there  is  corrosion  sufficient  to 
affect  the  accuracy  of  the  primary  element; 
and  what  inspection  tools  (e.g.,  baroscope),  if 
any,  are  used. 

1.3.5.    Fuel  Sampling  Method  and  Sample 
Retention 

Keep  a  written  record  of  the  standard 
procedures  used  to  perform  fuel  sampling, 
either  by  utility  personnel  or  by  fuel  supply 
company  personnel.  These  procedures 
should  specify  the  portion  of  the  ASTM 
method  used,  as  incorporated  by  reference 
under  §  75.6,  or  other  methods  approved  by 
the  Administrator  through  the  petition 
process  of  §  75.66(c).  These  procedures 
should  describe  safeguards  for  ensuring  the 
availability  of  an  oil  sample  (e.g.,  procedure 
and  location  for  splitting  seunples,  procedure 
for  maintaining  sample  splits  on  site,  and 
procedure  for  transmitting  samples  to  an 
analytical  laboratory).  These  procedures 
should  identify  the  ASTM  analytical 
methods  used  to  analyze  sulfur  content,  gross 


calorific  value,  and  density,  as  incorporated 
by  reference  under  §  75.6,  or  other  methods 
approved  by  the  Administrator  through  the 
petition  process  of  §  75.66(c). 

1.3.6    Appendix  E  Monitoring  System 
Quality  Assurance  Information 

Identify  the  unit  manufacturer's 
reconmiended  range  of  quality  assurance- 
and  quality  control-related  operating 
parameters.  Keep  records  of  these  operating 
parameters  for  each  hour  of  unit  operation 
(i.e.,  fuel  combustion).  Keep  a  written  record 
of  the  procedures  used  to  perform  NOx 
emission  rate  testing.  Keep  a  copy  of  all  data 
and  results  from  the  initial  and  firom  the  most 
recent  NOx  emission  rate  testing,  including 
the  values  of  quality  assurance  parameters 
specified  in  section  2.3  of  appendix  E  to  this 
part. 

1.4    Requirements  for  Alternative  Systems 
Approved  Under  Subpart  E 

1.4.1  Daily  Quality  Assurance  Tests 

Explain  how  the  daily  assessment 

procedures  specific  to  the  alternative 

.  monitoring  system  are  to  be  performed. 

1 .4.2  Daily  Quality  Assurance  Test 
Adjustments 

Explain  how  each  component  of  the 
alternative  monitoring  system  will  be 
adjusted  in  response  to  the  results  of  the 
daily  assessments. 

1.4.3  Relative  Accuracy  Test  Audit 
Procedures 

Keep  a  written  record  of  procedures  and 
details  peculiar  to  the  installed  alternative 
monitoring  system  that  are  to  be  used  for 
relative  accuracy  test  audits,  such  as 
sampling  and  analysis  methods. 

61.  Appendix  B  to  part  75  is  amended  by: 

a.  Revising  the  first  paragraph  of  section 
2.1.1,  revising  sections  2.1.3  and  2.1.4; 
revising  paragraph  (1)  of  section  2.1.5.1; 
revising  sections  2.2  through  2.2.3;  adding 
sections  2.2.4  through  2.2.5.3;  revising 
sections  2.3  and  2.3.1;  adding  sections  2.3.1.1 
through  2.3.1.4;  revising  sections  2.3.2  and 
2.3.3;  and  adding  section  2.3.4; 

b.  Redesignating  existing  section  2.4  as 
section  2.5; 

c.  Adding  new  section  2.4;  and 

d.  Revising  Figures  1  and  2  at  the  end  of 
appendix  B  to  read  as  follows: 


2.  Frequency  of  Testing 


* 
2.1  •   * 


2.1.1    Calibration  Error  Test 

Except  as  provided  in  section  2.1.1.2  of 
this  appendix,  perform  the  daily  calibration 
error  test  of  each  gas  monitoring  system 
(including  moisture  monitoring  systems 
consisting  of  wet-  and  dry-basis  Oj  analyzers) 
according  to  the  procedures  in  section  6.3.1 
of  appendix  A  to  this  part,  and  perform  the 
daily  calibration  error  test  of  each  flow 
monitoring  system  according  to  the 
procedure  in  section  6.3.2  of  appendix  A  to 
this  part. 


2.1.3    Additional  Calibration  Error  Tests  and 
Calibration  Adjustments 

(a)  hi  addition  to  the  daily  calibration  error 
tests  required  under  section  2.1.1  of  this 
appendix,  a  calibration  error  test  of  a  monitor 
shall  be  performed  in  accordance  with 
section  2.1.1  of  this  appendix,  as  follows: 
whenever  a  daily  calibration  error  test  is 
failed;  whenever  a  monitoring  system  is 
returned  to  service  following  repair  or 
corrective  maintenance  that  could  affect  the 
monitor's  ability  to  accurately  measure  and 
record  emissions  data;  or  after  making  certain 
calibration  adjustments,  as  described  in  this 
section.  Except  in  the  case  of  the  routine 
calibration  adjustments  described  in  this 
section,  data  from  the  monitor  are  considered 
invalid  until  the  required  additional 
calibration  error  test  has  been  successfully 
completed. 

(b)  Routine  calibration  adjustments  of  a 
monitor  are  permitted  after  any  successful 
calibration  error  test.  These  routine 
adjustments  shall  be  made  so  as  to  bring  the 
monitor  readings  as  close  as'practicable  to 
the  known  tag  values  of  the  calibration  gases 
or  to  the  actual  value  of  the  flow  monittR' 
reference  signals.  An  additional  calibration 
error  test  is  required  following  routine 
calibration  adjustments  where  the  monitor's 
calibration  has  been  physically  adjusted  (e.g., 
by  turning  a  potentiometer)  to  verify  that  the 
adjustments  have  been  made  properly.  An 
additional  calibration  error  test  is  not 
required,  however,  if  the  routine  calibration 
adjustments  are  made  by  means  of  a 
mathematical  algorithm  programmed  into  the 
data  acquisition  and  handling  system.  The 
EPA  recommends  that  routine  calibration 
adjustments  be  made,  at  a  minimum, 
whenever  the  daily  calibration  error  exceeds 
the  limits  of  the  applicable  performance 
specification  in  appendix  A  to  this-part  for 
the  pollutant  concentration  monitor,  CO?  or 
Oj  monitor,  or  flow  monitor. 

(c)  Additional  (non-routine)  calibration 
adjustments  of  a  monitor  are  permitted  prior 
to  (but  not  during)  linearity  checks  and 
RATAs  and  at  other  times,  provided  that  an 
appropriate  technical  justification  is 
included  in  the  quality  control  program 
required  under  section  1  of  this  appendix. 
The  allowable  non-routine  adjustments  are  as 
follows.  The  owner  or  operator  may 
physically  adjust  the  calibration  of  a  monitor 
(e.g.,  by  means  of  a  potentiometer),  provided 
that  the  post-adjustment  zero  and  upscale 
responses  of  the  monitor  are  within  the 
performance  specifications  of  the  instrument 
given  in  section  3.1  of  appendix  A  to  this 
part.  An  additional  calibration  error  test  is 
required  following  such  adjustments  to  verify 
that  the  monitor  is  operating  within  the 
performance  specifications  at  both  the  zero 
and  upscale  calibration  levels. 

2.1.4    DaU  Validation 

(a)  An  out-of-control  period  occurs  when 
the  calibration  error  of  an  SO2  or  NOx 
pollutant  concentration  monitor  exceeds  5.0 
percent  of  the  span  value  (or  exceeds  10 
ppm,  for  span  values  <200  ppm),  when  tho 
calibration  error  of  a  CO2  or  O2  monitor 
(including  O2  monitors  used  to  measure  CO2 
emissions  or  percent  moisture)  exceeds  1.0 
f>ercent  O2  or  CO2,  or  when  the  calibration 
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error  of  a  flow  monitor  or  a  moisture  sensor 
exceeds  6.0  percent  of  the  span  value,  which 
is  twice  the  applicable  specification  of 
appendix  A  to  this  part.  Notwithstanding,  a 
differential  pressure-type  flow  monitor  for 
which  the  calibration  error  exceeds  6.0 
percent  of  the  span  value  shall  not  be 
considered  out-of-control  if  |R- Aj,  the 
absolute  value  of  the  difference  between  the 
monitor  response  and  the  reference  value  in 
Equation  A-6,  is  S0.02  inches  of  water.  The 
ouf-of-control  period  begins  upon  failure  of 
the  calibration  error  test  and  ends  upon 
completion  of  a  successful  calibration  error 
test.  Note,  that  if  a  failed  calibration, 
corrective  action,  and  successful  calibration 
error  test  occur  within  the  same  hour, 
emission  data  for  that  hour  recorded  by  the 
monitor  after  the  successful  calibration  error 
test  may  be  used  for  reporting  purposes, 
provided  that  two  or  more  valid  readings  are 
obtained  as  required  by  §  75.10.  A  NOx- 
diluent  continuous  emission  monitoring 
system  is  considered  out-of-control  if  the 
calibration  error  of  either  component  monitor 
exceeds  twice  the  applicable  performance 
spesiflcation  in  appendix  A  to  this  part. 
Emission  data  shall  not  be  reported  from  an 
out-of-control  monitor. 

(b)  An  out-of-control  period  also  occurs 
whenever  interference  of  a  flow  monitor  is 
identified.  The  out-of-control  period  begins 
with  the  hour  of  completion  of  the  failed 
interference  check  and  ends  with  the  hour  of 
completion  of  an  interference  check  that  is 
passed. 

2.1.5     *   *  * 
2.1.5.1     *  •  * 

(1)  Data  from  a  monitoring  system  are 
invalid,  beginning  with  the  first  hour 
following  the  expiration  of  a  26-hour  data 
validation  period  or  beginning  with  the  first 
hour  following  the  expiration  of  an  8-hour 
start-up  grace  period  (as  provided  under 
section  2.1.5.2  of  this  appendix),  if  the 
required  subsequent  daily  assessment  has  not 
been  conducted. 


2.2    Quarterly  Assessments 

For  each  primary  and  redundant  backup 
monitor  or  monitoring  system,  perform  the 
following  quarterly  assessments.  This 
requirement  is  applies  as  of  the  calendar 
quarter  following  the  calendar  quarter  in 
which  the  monitor  or  continuous  emission 
monitoring  system  is  provisionally  certified. 

2.2.1    Linearity  Check 

Perform  a  linearity  check,  in  accordance 
with  the  procedures  in  section  6.2  of 
appendix  A  to  this  part,  for  each  primary  and 
redundant  backup  SOj  and  NOx  pollutant 
concentration  monitor  and  each  primary  and 
redundant  backup  COj  or  Oz  monitor 
(including  O2  monitors  used  to  measure  CC)2 
emissions  or  to  continuously  monitor 
moisture)  at  least  once  during  each  QA 
operating  quarter,  as  defined  in  §  72.2  of  this 
chapter.  For  units  using  both  a  low  and  high 
span  value,  a  linearity  check  is  required  only 
on  the  range(s)  used  to  record  and  report 
emission  data  during  the  QA  operating 
quarter.  Conduct  the  linearity  checks  no  less 
than  30  days  apart,  to  the  extent  practicable. 


The  data  validation  procedures  in  section 
2.2.3(e)  of  this  appendix  shall  be  followed. 

2.2.2  Leak  Check 

For  differential  pressure  flow  monitors, 
perform  a  leak  check  of  all  sample  lines  (a 
manual  check  is  acceptable]  at  least  once 
during  each  QA  operating  quarter.  For  this 
test,  the  unit  does  not  have  to  be  in 
operation.  Conduct  the  leak  checks  no  less 
than  30  days  apart,  to  the  extent  practicable. 
If  a  leak  check  is  failed,  follow  the  applicable 
data  validation  procedures  in  section  2.2.3(f) 
of  this  appendix. 

2.2.3  Data  Validation 

(a)  A  linearity  check  shall  not  be 
commenced  if  the  monitoring  system  is 
operating  out-of-control  with  respect  to  any 
of  the  daily  or  semiannual  quality  assurance 
assessments  required  by  sections  2.1  and  2.3 
of  this  appendix  or  with  respect  to  the 
additional  calibration  error  test  requirements 
in  section  2.1.3  of  this  appendix. 

(b)  Each  required  linearity  check  shall  be 
done  according  to  paragraph  (b)(1),  (b)(2)  or 
(b)(3)  of  this  section: 

(1)  The  linearity  check  may  be  done 
"cold,"  i.e.,  with  no  corrective  maintenance, 
repair,  calibration  adjustments,  re- 
linearization  or  reprogramming  of  the 
monitor  prior  to  the  test. 

(2)  The  linearity  check  may  be  done  after 
performing  only  the  routine  or  non-routine 
calibration  adjustments  described  in  section 
2.1.3  of  this  appendix  at  the  various 
calibration  gas  levels  (zero,  low,  mid  or  high), 
but  no  other  corrective  maintenance,  repair, 
re-linearization  or  reprogramming  of  the 
monitor.  Trial  gas  injection  runs  may  be 
performed  after  the  calibration  adjustments 
and  additional  adjustments  within  the 
allowable  limits  in  section  2.1.3  of  this 
appendix  may  be  made  prior  to  the  linearity 
check,  as  necessary,  to  optimize  the 
performance  of  the  monitor.  The  trial  gas 
injections  need  not  be  reported,  provided 
that  they  meet  the  specification  for  trial  gas 
injections  in  §  75.20(b)(3)(vii)(E)(I).  However, 
if,  for  any  trial  injection,  the  specification  in 
§  75.20(b)(3)(vii)(E)(I)  is  not  met,  the  trial 
injection  shall  be  counted  as  an  aborted 
linearity  check. 

(3)  The  linearity  check  may  be  done  after 
repair,  corrective  maintenance  or 
reprogramming  of  the  monitor.  In  this  case, 
the  monitor  shall  be  considered  out-of- 
control  from  the  hour  in  which  the  repair, 
corrective  maintenance  or  reprogramming  is 
commenced  until  the  linearity  check  has 
been  passed.  Alternatively,  the  data 
validation  procedures  and  associated 
timelines  in  §§  75.20(b)(3)(ii)  through  (ix) 
may  be  followed  upon  completion  of  the 
necessary  repair,  corrective  maintenance,  or 
reprogramming.  If  the  procedures  in 

§  75.20(b)(3)  are  used,  the  words  "quality 
assurance"  apply  instead  of  the  word 
"recertification". 

(c)  Once  a  linearity  check  has  been 
commenced,  the  test  shall  be  done  hands-off. 
That  is,  no  adjustments  of  the  monitor  are 
permitted  during  the  linearity  test  period, 
other  than  the  routine  calibration 
adjustments  following  daily  calibration  error 
tests,  as  described  in  section  2.1.3  of  this 
appendix. 


(d)  If  a  daily  calibration  error  test  is  failed 
during  a  linearity  test  period,  prior  to 
completing  the  test,  the  linearity  test  must  be 
repeated.  Data  &t)m  the  monitor  are 
invalidated  prospectively  from  the  hour  of 
the  failed  calibration  error  test  until  the  hour 
of  completion  of  a  subsequent  successful 
calibration  error  test.  The  linearity  test  shall 
not  be  commenced  until  the  monitor  has 
successfully  completed  a  calibration  error 
test. 

(e)  An  out-of-control  period  occurs  when  a 
linearity  test  is  failed  (i.e..  when  the  error  in 
linearity  at  any  of  the  three  concentrations  in 
the  quarterly  linearity  check  (or  any  of  the  six 
concentrations,  when  both  ranges  of  a  single 
analyzer  with  a  dual  range  are  tested) 
exceeds  the  applicable  specification  in 
section  3.2  of  appendix  A  to  this  part)  or 
when  a  linearity  test  is  aborted  due  to  a 
problem  with  the  monitor  or  monitoring 
system.  For  a  NOx-diluent  or  SOj-diluent 
continuous  emission  monitoring  system,  the 
system  is  considered  out-of-control  if  either 
of  the  component  monitors  exceeds  the 
applicable  specification  in  section  3.2  of 
appendix  A  to  this  part  or  if  the  linearity  test 
of  either  component  is  aborted  due  to  a 
problem  with  the  monitor.  The  out-of-control 
period  begins  with  the  hour  of  the  failed  or 
aborted  linearity  check  and  ends  with  the 
hour  of  completion  of  a  satisfactory  linearity 
check  following  corrective  action  and/or 
monitor  repair,  unless  the  option  in 
paragraph  (b)(3)  of  this  section  to  use  the  data 
validation  procedures  and  associated 
timelines  in  §  75.20(b)(3)(ii)  through  (ix)  has 
been  selected,  in  which  case  the  beginning 
and  end  of  the  out-of-control  period  shall  be 
determined  in  accordance  with 

§§  75.20(b)(3)(vii)(A)  and  (B).  Note  that  a 
monitor  shall  not  be  considered  out-of- 
control  when  a  linearity  test  is  aborted  for  a 
reason  imrelated  to  the  monitor's 
performance  (e.g.,  a  forced  unit  outage). 

(f)  No  more  than  four  successive  calendar 
quarters  shall  elapse  after  the  quarter  in 
which  a  linearity  check  of  a  monitor  or 
monitoring  system  (or  range  of  a  monitor  or 
monitoring  system)  was  last  performed 
without  a  subsequent  linearity  test  having 
been  conducted.  If  a  linearity  test  has  not 
been  completed  by  the  end  of  the  fourth 
calendar  quarter  since  the  last  linearity  test, 
then  the  linearity  test  must  be  completed 
within  a  168  unit  operating  hour  or  stack 
operating  hour  "grace  period"  (as  provided 
in  section  2.2.4  of  this  appendix)  following 
the  end  of  the  fourth  successive  elapsed 
calendar  quarter,  or  data  from  the  C^MS  (or 
range)  will  become  invalid. 

(g)  An  out-of-control  period  also  occurs 
when  a  flow  monitor  sample  line  leak  is 
detected.  The  out-of-control  period  begins 
with  the  hour  of  the  failed  leak  check  and 
ends  with  the  hour  of  a  satisfactory  leak 
check  following  corrective  action. 

(h)  For  each  monitoring  system,  report  the 
results  of  all  completed  and  partial  linearity 
tests  that  affect  data  validation  (i.e.,  all 
completed,  passed  linearity  checks;  all 
completed,  failed  linearity  checks;  and  all 
linearity  checks  aborted  due  to  a  problem 
with  the  monitor,  including  trial  gas 
injections  counted  as  failed  test  attempts 
under  paragraph  (b)(2)  of  this  section  or 
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under  §  75.20(b)(3)(vii)(F)).  in  the  quarterly 
report  required  under  §  75.64.  Note  that 
linearity  attempts  which  are  aborted  or 
invalidated  due  to  problems  with  the 
reference  calibration  gases  or  due  to 
operational  problems  with  the  affected 
unit(s)  need  not  be  reported.  Such  partial 
tests  do  not  affect  the  validation  status  of 
emission  data  recorded  by  the  monitor.  A 
record  of  all  linearity  tests,  trial  gas  injections 
and  test  attempts  (whether  reported  or  not) 
must  be  kept  on-site  as  part  of  the  official  test 
log  for  each  monitoring  system. 

2.2.4    Linearity  and  Leak  Check  Grace 
Period 

(a)  When  a  required  linearity  test  or  flow 
monitor  leak  check  has  not  been  completed 
by  the  end  of  the  QA  operating  quarter  in 
which  it  is  due  or  if,  due  to  infrequent 
operation  of  a  unit  or  infrequent  use  of  a 
required  high  range  of  a  monitor  or 
monitoring  system,  four  successive  calendar 
quarters  have  elapsed  after  the  quarter  in 
which  a  linearity  check  of  a  monitor  or 
monitoring  system  (or  range]  was  last 
performed  without  a  subsequent  linearity  test 
having  been  done,  the  owner  or  operator  has 
a  grace  period  of  168  consecutive  imit 


operating  hours,  as  defined  in  §  72.2  of  this 
chapter  (or,  for  monitors  installed  on 
common  stacks  or  bypass  stacks,  168 
consecutive  stack  operating  hours,  as  defined 
in  §  72.2  of  this  chapter)  in  which  to  perform 
a  linearity  test  or  leak  check  of  that  monitor 
or  monitoring  system  (or  range).  The  grace 
period  begins  with  the  first  unit  or  stack 
operating  hour  folloviring  the  calendar  quarter 
in  which  the  linearity  test  was  due.  Data 
validation  during  a  linearity  or  leak  check 
grace  period  shall  be  done  in  accordance 
with  the  applicable  provisions  in  section 
2.2.3  of  this  appendix. 

(b)  If,  at  the  end  of  the  168  unit  (or  stack) 
operating  hour  grace  period,  the  required 
linearity  test  or  leak  check  has  not  been 
completed,  data  fix)m  the  monitoring  system 
(or  range)  shall  be  invalid,  beginning  with  the 
hour  following  the  expiration  of  the  grace 
period.  Data  from  the  monitoring  system  (or 
range)  remain  invalid  until  the  hour  of 
completion  of  a  subsequent  successful  hands- 
off  linearity  test  or  leak  check  of  the  monitor 
or  monitoring  system  (or  range).  Note  that 
when  a  linearity  test  or  a  leak  check  is 
conducted  within  a  grace  period  for  the 
purpose  of  satisfying  the  linearity  test  or  leak 
check  requirement  frxsm  a  previous  QA 


operating  quarter,  the  results  of  that  linearity 
test  or  leak  check  may  only  be  used  to  meet 
the  linearity  check  or  leak  check  requirement 
of  the  previous  quarter,  not  the  quarter  in 
which  the  missed  linearity  test  or  leak  check 
is  completed. 

2.2.5    Flow-to-Load  Ratio  or  Gross  Heat  Rate 
Evaluation 

(a)  Applicability  and  methodology.  The 
provisions  of  this  section  apply  beginning  on 
April  1,  2000.  Unless  exempted  by  an 
approved  petition  in  accordance  with  section 
7.8  of  appendix  A  to  this  part,  the  owner  or 
operator  shall,  for  each  flow  rate  monitoring 
system  installed  on  each  unit,  common  stack 
or  multiple  stack,  evaluate  the  flow-to-load 
ratio  quarterly,  i.e.,  for  each  QA  operating 
quarter  (as  defined  in  §  72.2  of  this  chapter). 
At  the  end  of  each  QA  operating  quarter,  the 
owner  or  operator  shall  use  Equation  B-1  to 
calculate  the  flow-to-load  ratio  for  every  hour 
during  the  quarter  in  which:  the  unit  (or 
combination  of  units,  for  a  common  stack) 
operated  within  ±10.0  percent  of  L,vg,  the 
average  load  during  the  most  recent  normal- 
load  flow  RATA;  and  a  quality  assured 
hourly  average  flow  rate  was  obtained  with 
a  certified  flow  rate  monitor. 


Rh=^xlO 


-5 


(Eq.  B-1) 


Where: 

Rh  =  Hourly  value  of  the  flow-to-load  ratio, 

scfh/megawatts  or  scfh/1000  Ib/hr  of 

steam  load. 
Qh  =  Hourly  stack  gas  volumetric  flow  rate, 

as  measiired  by  the  flow  rate  monitor, 

scfh. 
Lh  =  Hourly  unit  load,  megawatts  or  1000  lb/ 

hr  of  steam;  must  be  within  ±10.0 

percent  of  L,vg  during  the  most  recent 

normal-load  flow  RATA. 

(1)  In  Equation  B-1,  the  owner  or  operator 
may  use  either  bias-adjusted  flow  rates  or 


unadjusted  flow  rates,  provided  that  all  of  the 
ratios  are  calculated  the  same  way.  For  a 
common  stack,  L4,  shall  be  the  sum  of  the 
hourly  operating  loads  of  all  units  that 
discharge  through  the  stack.  For  a  unit  that 
discharges  its  emissions  through  multiple 
stacks  (except  when  one  of  the  stacks  is  a 
bypass  stack)  or  that  monitors  its  emissions 
in  multiple  breechings,  Qh  will  be  the 
combined  hourly  volumetric  flow  rate  for  all 
of  the  stacks  or  ducts.  For  a  unit  with  a 
multiple  stack  disch£u:ge  configuration 
consisting  of  a  main  stack  and  a  bypass  stack, 
each  of  which  has  a  certified  flow  monitor 


(e.g.,  a  unit  with  a  wet  SOj  scrubber), 
calculate  the  hourly  Qow-to-load  ratios 
separately  for  each  stack.  Round  off  each 
value  of  Rh  to  two  decimal  places. 

(2)  Alternatively,  the  owner  or  operator 
may  calculate  the  hourly  gross  heat  rates 
(GHR)  in  lieu  of  the  hourly  flow-to-load 
ratios.  The  hourly  GHR  shall  be  determined 
only  for  those  hours  in  which  quality  assured 
flow  rate  data  and  diluent  gas  (CO2  or  O2) 
concentration  data  are  both  available  from  a 
certified  monitor  or  monitoring  system  or 
reference  method.  If  this  option  is  selected, 
calculate  each  hourly  GHR  value  as  follows: 


(GHR)h  = 


(Heat  Input) 


xlOOO        (Eq.  B-la) 


where: 

(GHR)h  =  Hourly  value  of  the  gross  heat  rate, 
Btu/kwh  or  Btu/lb  steam  load. 

(Heat  Input)h  =  Hourly  heat  input,  as 
determined  from  the  quality  assured 
flow  rate  and  diluent  data,  using  the 
applicable  equation  in  appendix  F  to  this 
part,  nunBtu/hr. 

Lh  =  Hourly  unit  load,  megawatts  or  1000  lb/ 
hr  of  steam;  must  be  within  ±  10.0 
percent  of  L,vg  during  the  most  recent 
normal-load  flow  RATA. 

(3)  In  Equation  B-la,  the  owner  or  operator 
may  either  use  bias-adjusted  flow  rates  or 
unadjusted  flow  rates  in  the  calculation  of 
(Heat  Input)h,  provided  that  all  of  the  heat 


input  values  are  determined  in  the  same 
manner. 

(4)  The  owner  or  operator  shall  evaluate 
the  calculated  hourly  flow-to-load  ratios  (or 
gross  heat  rates)  as  follows.  A  separate  data 
analysis  shedl  be  performed  for  each  primary 
and  each  redundant  backup  flow  rate 
monitor  used  to  record  and  report  data 
during  the  quarter.  Each  analysis  shall  be 
based  on  a  minimum  of  168  recorded  hourly 
average  flow  rates.  When  two  RATA  load 
levels  are  designated  as  normal,  the  analysis 
shall  be  performed  at  the  higher  load  level, 
unless  there  are  fewer  than  168  data  points 
available  at  that  load  level,  in  which  case  the 
analysis  shall  be  performed  at  the  lower  load 
level.  If,  for  a  particular  flow  monitor,  fewer 


than  168  hourly  flow-to-load  ratios  (or  GHR 
values)  are  available  at  any  of  the  load  levels 
designated  as  normal,  a  flow-to-load  (or  GHR) 
evaluation  is  not  required  for  that  monitor  for 
that  calendar  quarter. 

(5)  For  each  flow  monitor,  use  Equation  B- 
2  in  this  appendix  to  calculate  Eh,  the 
absolute  percentage  difference  between  each 
hourly  R*  value  and  Rref,  the  reference  value 
of  the  flow-to-load  ratio,  as  determined  in 
accordance  with  section  7.7  of  appendix  A  to 
this  part.  Note  that  R^f  shall  always  be  based 
upon  the  most  recent  normal-load  RATA, 
even  if  that  RATA  was  performed  in  the 
calendar  quarter  being  evaluated. 
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Ek=^ 


lR.f-Rh| 


xlOO        (Eq.  B-2) 


"■tef 


where: 


Eh 


Absolute  percentage  difference  between 
the  hourly  average  flow-to-load  ratio  and 
the  reference  value  of  the  flow-to-load 
ratio  at  normal  load. 
Rh  =  The  hourly  average  flow-to-load  ratio, 
for  each  flow  rate  recorded  at  a  load  level 
within  1 10.0  percent  of  U,,. 
Rref  =  The  reference  value  of  the  flow-to-load 
ratio  firom  the  most  recent  normal-load 
flow  RATA,  determined  in  accordance 
with  section  7.7  of  appendix  A  to  this 
part. 
(6)  Equation  B-2  shall  be  used  in  a 
consistent  manner.  That  is,  use  R^f  and  Rh  if 
the  flow-to-load  ratio  is  being  evaluated,  and 
use  (GHR),ri^  and  {GHR)h  if  the  gross  heat  rate 
is  being  evaluated.  Finally,  calculate  Ef,  the 
arithmetic  average  of  all  of  the  hourly  Eh 
values.  The  owner  or  operator  shedl  report 
the  results  of  each  quarterly  flow-to-load  (or 
gross  heat  rate)  evaluation,  as  determined 
from  Equation  B-2,  in  the  electronic 
quarterly  report  required  under  §  75.64. 

(b)  Acceptable  results.  The  results  of  a 
quarterly  flow-to-load  (or  gross  heat  rate) 
evaluation  are  acceptable,  and  no  further 
action  is  required,  if  the  calculated  value  of 
Ef  is  less  than  or  equal  to:  (1)  15.0  percent, 
if  Uvg  for  the  most  recent  normal-load  flow 
RATA  is  S60  megawatts  (or  >500  klb/hr  of 
steam)  and  if  imadjusted  flow  rates  were 
used  in  the  calculations;  or  (2)  10.0  percent, 
if  L„g  for  the  most  recent  normal-load  flow 
RATA  is  >60  megawatts  (or  >500  klb/hr  of 
steam]  and  if  bias-adjusted  flow  rates  were 
used  in  the  calculations;  or  (3)  20.0  percent, 
if  L.,,  for  the  most  recent  normal-load  flow 
RATA  is  <60  megawatts  (or  <500  klb/hr  of 
steam)  and  if  unadjusted  flow  rates  were 
used  in  the  calculations;  or  (4)  15.0  percent, 
if  Lav,  for  the  most  recent  normal-load  flow 
RATA  is  <60  megawatts  (or  <500  klb/hr  of 
steam)  and  if  bias-adjusted  flow  rates  were 
used  in  the  calculations.  If  Ef  is  above  these 
limits,  the  owner  or  operator  shall  either: 
implement  Option  1  in  section  2.2.5.1  of  this 
appendix;  or  perform  a  RATA  in  accordance 
with  Option  2  in  section  2.2.5.2  of  this 
appendix;  or  re-examine  the  hourly  data  used 
for  the  flow-to-load  or  GHR  analysis  and 
recalculate  Ef,  after  excluding  all  non- 
representative  hourly  flow  rates. 

(c)  Recalculation  ofEf.  If  the  owmer  or 
operator  chooses  to  recalculate  Ef,  the  flow 
rates  for  the  following  hours  are  considered 
non-representative  and  may  be  excluded 
from  the  data  analysis: 

(1)  Any  hour  in  which  the  type  of  fuel 
combusted  was  diflerent  from  the  fuel 
burned  during  the  most  recent  normal-load 
RATA.  For  purposes  of  this  determination, 
the  type  of  fuel  is  different  if  the  fuel  is  in 

a  different  state  of  matter  (i.e.,  solid,  liquid, 
or  gas)  than  is  the  fuel  burned  during  the 
RATA  or  if  the  fuel  is  a  different 
classification  of  coal  (e.g.,  bituminous  versus 
sub-bituminous); 

(2)  For  a  unit  that  is  equipped  with  an  SO2 
scrubber  and  which  always  discharges  its 


flue  gases  to  the  atmosphere  through  a  single 
stack,  any  hour  in  which  the  SO2  scrubber 
was  bypassed: 

(3)  Any  hour  in  which  "ramping" 
occurred,  i.e.,  the  hourly  load  differed  by 
more  than  ±15.0  percent  from  the  load  during 
the  preceding  hoiu"  or  the  subsequent  hour; 

(4)  For  a  unit  with  a  multiple  stack 
discharge  configuration  consisting  of  a  main 
stack  and  a  bypass  stack,  any  hour  in  which 
the  flue  gases  were  dischai;ged  through  both 
stacks; 

(5)  If  a  normal-load  flow  RATA  was 
performed  and  passed  during  the  quarter 
being  analyzed,  any  hour  prior  to  completion 
of  that  RATA;  and 

(6)  If  a  problem  with  the  accuracy  of  the 
flow  monitor  was  discovered  during  the 
quarter  and  was  corrected  (as  evidenced  by 
passing  the  abbreviated  flow-to-load  test  in 
section  2.2.5.3  of  this  appendix),  any  hour 
prior  to  completion  of  the  abbreviated  flow- 
to-load  test. 

(7)  After  identifying  and  excluding  all  non- 
representative  hourly  data  in  accordance 
with  paragraphs  (c)(1)  through  (6)  of  this 
section,  the  owner  or  operator  may  analyze 
the  remaining  data  a  second  time.  At  least 
168  representative  hourly  ratios  or  GHR 
values  must  be  available  to  perform  the 
analysis;  otherwise,  the  flow-to-load  (or  GHR) 
analysis  is  not  required  for  that  monitor  for 
that  calendar  quarter. 

(8)  If,  after  re-analyzing  the  data,  Ef  meets 
the  applicable  limit  in  paragraph  (b)(1), 
(b)(2),  (b)(3),  or  (b)(4)  of  this  section,  no 
further  action  is  required.  If,  however,  Ef  is 
still  above  the  applicable  limit,  the  monitor 
shall  be  declared  out-of-control,  beginning 
with  the  first  hour  of  the  quarter  followring 
the  quarter  in  which  Ef  exceeded  the 
applicable  limit.  The  owner  or  operator  shall 
then  either  implement  Option  1  in  section 
2.2.5.1  of  this  appendix  or  Option  2  in 
section  2.2.5.2  of  this  appendix. 

2.2.5.1    Option  1 

Within  two  weeks  of  the  end  of  the 
calendar  quarter  for  which  the  Ef  value  is 
above  the  applicable  limit,  investigate  and 
troubleshoot  the  applicable  flow  monitor(s). 
Evaluate  the  results  of  each  investigation  as 
follows: 

(a)  If  the  investigation  fails  to  uncover  a 
problem  with  the  flow  monitor,  a  RATA  shall 
be  performed  in  accordance  vnth  Option  2  in 
section  2.2.5.2  of  this  appendix. 

(b)  If  a  problem  with  the  flow  monitor  is 
identified  through  the  investigation 
(including  the  need  to  re-linearize  the 
monitor  by  changing  the  polynomial 
coefficients  or  K  factor(s)),  corrective  actiods 
shall  be  taken.  All  corrective  actions  (e.g., 
non-routine  maintenance,  repairs,  major 
component  replacements,  re-linearization  of 
the  monitor,  etc.)  shall  be  docimiented  in  the 
operation  and  maintenance  records  for  the 
monitor.  Data  from  the  monitor  shall  remain 
invalid  until  a  probationary  calibration  error 
test  of  the  monitor  is  passed  following 
completion  of  all  corrective  actions,  at  which 


point  data  fitim  the  monitor  are  conditionally 
valid.  The  owner  or  operator  then  either  may 
complete  the  abbreviated  flow-to-load  test  in 
section  2.2.5.3  of  this  appendix,  or,  if  the 
corrective  action  taken  has  required 
relinearization  of  the  flow  monitor,  shall 
perform  a  3-level  RATA. 

2.2.5.2  Option  2 

Perform  a  single-load  RATA  (at  a  load 
designated  as  normal  under  section  6.5.2.1  of 
appendix  A  to  this  part)  of  each  flow  monitor 
for  which  Ef  is  outside  of  the  applicable  limit. 
Data  fitim  the  monitor  remain  invalid  until 
the  required  RATA  has  been  passed. 

2.2.5.3  Abbreviated  Flow-to-Load  Test 

(a)  The  following  abbreviated  flow-to-load 
test  may  be  performed  after  any  documented 
repair,  component  replacement,  or  other 
corrective  maintenance  to  a  flow  monitor 
(except  for  changes  affecting  the  linearity  of 
the  flow  monitor,  such  as  adjusting  the  flow 
monitor  coefficients  or  K  factor(s))  to 
demonstrate  that  the  repair,  replacement,  or 
other  maintenance  has  not  significantly 
affected  the  monitor's  ability  to  accurately 
measure  the  stack  gas  volumetric  flow  rate. 
Data  from  the  monitoring  system  are 
considered  invalid  fitim  the  hour  of 
commencement  of  the  repair,  replacement,  or 
maintenance  until  the  hour  in  which  a 
probationary  calibration  error  test  is  passed 
following  completion  of  the  repair, 
replacement,  or  maintenance  and  any 
associated  adjustments  to  the  monitor.  The 
abbreviated  flow-to-load  test  shall  be 
completed  within  168  unit  operating  hours  of 
the  probationary  calibration  error  test  (or,  for 
peaking  units,  within  30  unit  operating  days, 
if  that  is  less  restrictive).  Data  from  the 
monitor  are  considered  to  be  conditionally 
valid  (as  defined  in  §  72.2  of  this  chapter), 
beginning  with  the  hour  of  the  probationary 
calibration  error  test 

(b)  Operate  the  unit(s)  in  such  a  way  as  to 
reproduce,  as  closely  as  practicable,  the  exact 
conditions  at  the  time  of  the  most  recent 
normal-load  flow  RATA.  To  achieve  this,  it 
is  recommended  that  the  load  be  held 
constant  to  within  ±5.0  percent  of  the  average 
load  during  the  RATA  and  that  the  diluent 
gas  (CO2  or  O2)  concentration  be  maintained 
within  ±0.5  percent  CO2  or  O2  of  the  average 
diluent  concentration  during  the  RATA.  For 
common  stacks,  to  the  extent  practicable,  use 
the  same  combination  of  units  and  load 
levels  that  were  used  during  the  RATA. 
WLen  the  process  parameters  have  been  set, 
record  a  minimum  of  six  and  a  maximum  of 
12  consecutive  hourly  average  flow  rates, 
using  the  flow  monitors)  for  which  Ef  was 
outside  the  applicable  limit.  For  peaking 
units,  a  minimum  of  three  and  a  maximum 
of  12  consecutive  hourly  average  flow  rates 
are  required.  Also  record  the  corresponding 
hourly  load  values  and,  if  applicable,  the 
hourly  diluent  gas  concentrations.  Calculate 
the  flow-to-load  ratio  (or  GHR)  for  each  hour 
in  the  test  hour  period,  using  Equation  B-1 
or  B-la.  Determine  Eh  for  each  hourly  flow- 
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to-load  ratio  (or  GHR),  using  Equation  B-2  of 
this  appendix  and  then  calculate  Ef,  the 
arithmetic  average  of  the  Eh  values. 

(c)  The  results  of  the  abbreviated  flow-to- 
load  test  shall  be  considered  acceptable,  and 
no  further  action  is  required  if  the  value  of 
Ef  does  not  exceed  the  applicable  limit 
specified  in  section  2.2.5  of  this  appendix. 
All  conditionally  valid  data  recorded  by  the 
flow  monitor  shall  be  considered  quality 
assured,  beginning  with  the  hour  of  the 
probationary  calibration  error  test  that 
preceded  the  abbreviated  flow-to-load  test. 
However,  if  Ef  is  outside  the  applicable  limit, 
all  conditionally  valid  data  recorded  by  the 
flow  monitor  shall  be  considered  invalid 
back  to  the  hour  of  the  probationary 
calibration  error  test  that  preceded  the 
abbreviated  flow-to-load  test,  and  a  single- 
load  RATA  is  required  in  accordance  with 
section  2.2.5.2  of  this  appendix.  If  the  flow 
monitor  must  be  re-linearized,  however,  a  3- 
load  RATA  is  required. 

2.3    Semiannual  and  Annual  Assessments 

For  each  primary  and  redundant  backup 
monitoring  system,  perform  relative  accuracy 
assessments  either  semiannually  or  annually, 
as  specified  in  section  2.3.1.1  or  2.3.1.2  of 
this  appendix,  for  the  type  of  test  and  the 
performance  achieved.  This  requirement 
applies  as  of  the  calendar  quarter  following 
the  calendar  quarter  in  which  the  monitoring 
■  system  is  provisionally  certified.  A  summary 
chart  showing  the  frequency  with  which  a 
relative  accuracy  test  audit  must  be 
performed,  depending  on  the  accuracy 
achieved,  is  located  at  the  end  of  this 
appendix  in  Figure  2. 

2.3.1    Relative  Accuracy  Test  Audit  (RATA) 
2.3.1.1    Standard  RATA  Frequencies 

(a)  Except  as  otherwise  specified  in 
§  75.21(a)(6)  or  (a)(7)  or  in  section  2.3.1.2  of 
this  appendix,  perform  relative  accuracy  test 
audits  semiannually,  i.e.,  once  every  two 
successive  QA  operating  quarters  (as  defined 
in  §  72.2  of  this  chapter)  for  each  primary  and 
redundant  backup  SO2  pollutant 
concentration  monitor,  flow  monitor,  CO2 
pollutant  concentration  monitor  (including 
O2  monitors  used  to  determine  CO2 
emissions),  CO2  or  Oz  diluent  monitor  used 
to  determine  heat  input,  moisture  monitoring 
system,  NOx  concentration  monitoring 
system,  NOx-diluent  continuous  emission 
monitoring  system,  or  SOz-diluent 
continuous  emission  monitoring  system.  A 
calendar  quarter  that  does  not  qualify  as  a 
QA  operating  quarter  shall  be  excluded  in 
determining  the  deadline  for  the  next  RATA. 
No  more  than  eight  successive  calendar 
quarters  shall  elapse  after  the  quarter  in 
which  a  RATA  was  last  performed  without 
a  subsequent  RATA  having  been  conducted. 
If  a  RATA  has  not  been  completed  by  the  end 
of  the  eighth  calendar  quarter  since  the 
quarter  of  the  last  RATA,  then  the  RATA 
must  be  completed  within  a  720  unit  (or 
stack)  operating  hour  grace  period  (as 
provided  in  section  2.3.3  of  this  appendix) 
following  the  end  of  the  eighth  successive 
elapsed  calendar  quarter,  or  data  from  the 
GEMS  will  become  Invalid. 

(b)  The  relative  accuracy  test  audit 
firequency  of  a  CEMS  may  be  reduced, 


as  specified  in  section  2.3.1.2  of  this 
appendix,  for  primary  or  redimdant 
backup  monitoring  systems  which 
qualify  for  less  frequent  testing.  Perform 
all  required  RATAs  in  accordance  with 
the  applicable  procedures  and 
provisions  in  sections  6.5  throtigh 
6.5.2.2  of  appendix  A  to  this  part  and 
sections  2.3.1.3  and  2.3.1.4  of  this 
appendix. 

2.3.1.2    Reduced  RATA  Frequencies 

Relative  accuracy  test  audits  of  primary 
and  redundant  backup  SO2  pollutant 
concentration  monitors,  CO?  pollutant 
concentration  monitors  (including  O2 
monitors  used  to  determine  GOj  emissions), 
CX)2  or  O2  diluent  monitors  used  to 
determine  heat  input,  moistive  monitoring 
systems,  NOx  concentration  monitoring 
systems,  flow  monitors,  NOx-diluent 
monitoring  systems  or  SOz-diluent 
monitoring  systems  may  be  performed 
annually  (i.e.,  once  every  four  successive  QA 
operating  quarters,  rather  than  once  every 
two  successive  QA  operating  quarters)  if  any 
of  the  foUovtring  conditions  are  met  for  the 
specific  monitoring  system  involved: 

(a)  The  relative  accuracy  during  the  audit 
of  an  SO2  or  CX32  pollutant  concentration 
monitor  (including  an  O2  pollutant  monitor 
used  to  measiu^  (X)2  using  the  procedures  in 
appendix  F  to  this  part),  or  of  a  CO2  or  O2 
diluent  monitor  used  to  determine  heat 
input,  or  of  a  NOx  concentration  monitoring 
system,  or  of  a  NOx-diluent  monitoring 
system,  or  of  an  S02-diluent  continuous 
emissions  monitoring  system  is  S  7.5  percent; 

(b)  Prior  to  January  1,  2000,  the  relative 
accuracy  during  the  audit  of  a  flow  monitor 
is  ^  10.0  percent  at  each  operating  level 
tested; 

(c)  On  and  after  January  1,  2000,  the 
relative  acciu^cy  during  the  audit  of  a  flow 
monitor  is  S  7.5  percent  at  each  operating 
level  tested; 

(d)  For  low  flow  (<  10.0  fps)  stacks/ducts, 
when  the  flow  monitor  foils  to  achieve  a 
relative  accuracy  S  7.5  percent  (10.0  percent 
if  prior  to  January  1,  2000)  during  the  audit, 
but  the  monitor  mean  value,  calculated  using 
Equation  A-7  in  appendix  A  to  this  part  and 
converted  back  to  an  equivalent  velocity  in 
standard  feet  per  second  (fps),  is  within  ±1.5 
fps  of  the  reference  method  mean  value, 
converted  to  an  equivalent  velocity  in  fjps; 

(e)  For  low  SO2  or  NOx  emitting  units 
(average  SOj  or  NOx  concentrations  <,  250 
ppm,  when  an  SO2  pollutant  concentration 
monitor  or  NOx  concentration  monitoring 
system  fails  to  achieve  a  relative  accuracy  < 
7.5  percent  during  the  audit,  but  the  monitor 
mean  value  bom  the  RATA  is  within  ±  12 
ppm  of  the  reference  method  mean  value; 

(f)  For  units  with  low  NOx  emission  rates 
(average  NOx  emission  rate  5  0.200  lb/ 
mmBtu),  when  a  NOx-diluent  continuous 
emission  monitoring  system  fails  to  achieve 
a  relative  accuracy  i  7.5  percent,  but  the 
monitoring  system  mean  value  from  the 
RATA,  calculated  using  Equation  A-7  in 
appendix  A  to  this  part,  is  within  ±  0.015  lb/ 
nunBtu  of  the  reference  method  mean  value; 

(g)  For  units  with  low  SO2  emission  rates 
(average  SO2  emission  rate  S  0.500  lb/ 


mmBtu),  when  an  SOz-diluent  continuous 
emission  monitoring  system  fails  to  achieve 
a  relative  accuracy  <  7.5  percent,  but  the 
monitoring  system  mean  value  from  the 
RATA,  calculated  using  Equation  A-7  in 
appendix  A  to  this  part,  is  within  ±  0.025  lb/ 
mmBtu  of  the  reference  method  mean  value; 

(h)  For  a  CO2  or  O2  monitor,  when  the 
mean  difference  between  the  reference 
method  values  from  the  RATA  and  the 
corresponding  monitor  values  is  within  ±  0.7 
percent  CXD2  or  O2;  and 

(i)  When  the  relative  accuracy  of  a 
continuous  moisture  monitoring  system  is  S 
7.5  percent  or  when  the  mean  difference 
between  the  reference  method  values  from 
the  RATA  and  the  corresponding  monitoring 
system  values  is  within  ±1.0  percent  H2O. 

2.3.1.3    RATA  Load  Levels  and 
Additional  RATA  Requirements 

(a)  For  SO2  pollutant  concentration 
monitors,  CO2  pollutant  concentration 
monitors  (including  O2  monitors  used  to 
determine  CXD2  emissions),  CO2  or  O2  diluent 
monitors  used  to  determine  heat  input,  NOx 
concentration  monitoring  systems,  moisture 
monitoring  systems,  SOj-diluent  monitoring 
systems  and  NOx-diluent  monitoring 
systems,  the  required  semiannual  or  annual 
RATA  tests  shall  be  done  at  the  load  level 
designated  as  normal  under  section  6.5.2.1  of 
appendix  A  to  this  part.  If  two  load  levels  are 
designated  as  normal,  the  required  RATA(s) 
may  be  done  at  either  load  level. 

(b)  For  flow  monitors  installed  on  peaking 
units  and  bypass  stacks,  all  required 
semiannual  or  annual  relative  accuracy  test 
audits  shall  be  single-load  audits  at  the 
normal  load,  as  defined  in  section  6.5.2.1  of 
appendix  A  to  this  part. 

(c)  For  all  other  flow  monitore,  the  RATAs 
shall  be  performed  as  follows: 

(1)  An  annual  2-load  flow  RATA  shall  be 
done  at  the  two  most  fi^uently  used  load 
levels,  as  determined  under  section  6.5.2.1  of 
appendix  A  to  this  part. 

(2)  If  the  flow  monitor  is  on  a  semiannual 
RATA  frequency,  2-load  flow  RATAs  and 
single-load  flow  RATAs  at  normal  load  may 
be  performed  alternately. 

(3)  A  single-load  annual  flow  RATA,  at  the 
most  frequently  used  load  level,  may  be 
performed  in  lieu  of  the  2-load  RATA  if  the 
results  of  an  historical  load  data  analysis 
show  that  in  the  time  period  extending  from 
the  ending  date  of  the  last  annual  flow  RATA 
to  a  date  that  is  no  more  than  7  days  prior 

to  the  date  of  the  current  annual  flow  RATA, 
the  unit  has  operated  at  a  single  load  level 
(low,  mid  or  high)  for  ^  85.0  percent  of  the 
time.  *  *  • 

(4)  A  3-load  RATA,  at  the  low-,  mid-,  and 
high-load  levels,  determined  under  section 
6.5.2.1  of  appendix  A  to  this  part,  shall  be 
performed  at  least  once  in  every  period  of 
five  consecutive  calendar  years. 

(5)  A  3-load  RATA  is  required  whenever  a 
flow  monitor  is  re-linearized,  i.e.,  when  its 
polynomial  coefficients  or  K  foctor(s)  are 
changed. 

(6)  For  all  multi-level  flow  audits,  the  audit 
points  at  adjacent  load  levels  (e.g.,  mid  and 
high)  shall  be  separated  by  no  less  than  25.0 
percent  of  the  "range  of  operation,"  as 
defined  in  section  6.5.2.1  of  appendix  A  to 
this  part 
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(d)  A  RATA  of  a  moisture  monitoring 
system  shall  be  performed  whenever  the 
coefficient,  K  factor  or  mathematical 
algorithm  determined  under  section  6.5.7  of 
appendix  A  to  this  part  is  changed. 

2.3.1.4    Number  of  RATA  Attempts 

The  owner  or  operator  may  perform  as 
many  RATA  attempts  as  are  necessary  to 
achieve  the  desired  relative  accuracy  test 
audit  frequencies  and/or  bias  adjustment 
factors.  However,  the  data  validation 
procedures  in  section  2.3.2  of  this  appendix 
must  be  followed. 

2.3.2  Data  Validation 

(a)  A  RATA  shall  not  commence  if  the 
monitoring  system  is  operating  out-of-control 
with  respect  to  any  of  the  daily  and  quarterly 
quality  assurance  assessments  required  by 
sections  2.1  and  2.2  of  this  appendix  or  with 
respect  to  the  additional  calibration  error  test 
requirements  in  section  2.1.3  of  this 
appendix. 

Cb)  Each  required  RATA  shall  be  done 
according  to  paragraphs  (b)(1),  (b)(2)  or  (b)(3) 
of  this  section: 

(1)  The  RATA  may  be  done  "cold."  i.e.. 
with  no  corrective  maintenance,  repair, 
calibration  adjustments,  re-linearization  or 
reprogramming  of  the  monitoring  system 
prior  to  the  test. 

(2)  The  RATA  may  be  done  after 
performing  only  the  routitie  or  non-routine 
calibration  adjustments  described  in  section 

2.1.3  of  this  appendix  at  the  zero  and/or 
upscale  calibration  gas  levels,  but  no  other 
cSrrective  maintenance,  repair,  re- 
linearization  or  reprogramming  of  the 
monitoring  system.  Trial  RATA  runs  may  be 
performed  after  the  calibration  adjustments 
and  additional  adjustments  within  the 
allowable  limits  in  section  2.1.3  of  this 
appendix  may  be  made  prior  to  the  RATA, 
as  necessary,  to  optimize  the  performance  of 
the  CEMS.  Thja  trial  RATA  runs  need  not  be 
reported,  provided  that  they  meet  the 
specification  for  trial  RATA  runs  in 

§  75.20(b)(3)(vii)(E)(2).  However,  if.  for  any 

trial  run,  the  specification  in 

§  75.20(b)(3)(vii)(E)(2)  is  not  met,  the  trial  run 

shall  be  counted  as  an  aborted  RATA 

attempt. 

(3)  The  RATA  may  be  done  after  repair, 
corrective  maintenance,  re-linearization  or 
reprogramming  of  the  monitoring  system.  In 
this  case,  the  monitoring  system  shall  be 
considered  out-of-control  froni  the  hour  in 
which  the  repair,  corrective  maintenance,  re- 
linearization  or  reprogramming  is 
commenced  until  the  RATA  has  been  passed. 
Alternatively,  the  data  validation  procedures 
and  associated  timelines  in  §§  75.20(b)(3)(ii) 
through  (ix)  may  be  followed  upon 
completion  of  the  necessary  repair,  corrective 
maintenance,  re-linearization  or 
reprogramming.  If  the  procedures  in 

§  75.20(b)(3)  are  used,  the  words  "quality 
assurance"  apply  instead  of  the  word 
"recertification. " 

(c)  Once  a  RATA  is  commenced,  the  test 
must  be  done  hands-off.  No  adjustment  of  the 
monitor's  calibration  is  permitted  during  the 
RATA  test  period,  other  than  the  routine 
calibration  adjustments  following  daily 
calibration  error  tests,  as  described  in  section 
2.1.3  of  this  appendix.  For  2-Ievel  and  3-level 


flow  monitor  audits,  no  linearization  or 
reprogramming  of  the  monitor  is  permitted  in 
between  load  levels. 

(d)  For  single-load  RAT  As,  if  a  daily 
calibration  error  test  is  failed  during  a  RATA 
test  period,  prior  to  completing  the  test,  the 
RATA  must  be  repeated.  Data  from  the 
monitor  are  invalidated  prospectively  from 
the  hour  of  the  failed  calibration  error  test 
until  the  hour  of  completion  of  a  subsequent 
successful  calibration  error  test.  The 
subsequent  RATA  shall  not  be  commenced 
until  the  monitor  has  successfully  passed  a 
calibration  error  test  in  accordance  writh 
section  2.1.3  of  this  appendix.  For  multiple- 
load  flow  RATAs,  each  load  level  is  treated 
as  a  separate  RATA  (i.e.,  when  a  calibration 
error  test  is  failed  prior  to  completing  the 
RATA  at  a  particular  load  level,  only  the 
RATA  at  that  load  level  must  be  repeated;  the 
results  of  any  previously-passed  RATA(s)  at 
the  other  load  level(s)  are  unaffected,  unless 
re-linearization  of  the  monitor  is  required  to 
correct  the  problem  that  caused  the 
calibration  failure,  in  which  case  a 
subsequent  3-load  RATA  is  required). 

(e)  If  a  RATA  is  foiled  (that  is,  if  the 
relative  accuracy  exceeds  the  applicable 
specification  in  section  3.3  of  appendix  A  to 
this  part)  or  if  the  RATA  is  aborted  prior  to 
completion  due  to  a  problem  with  the  CEMS, 
then  the  CEMS  is  out-of-control  and  all 
emission  data  from  the  CEMS  are  invalidated 
prospectively  fttjm  the  hour  in  which  the 
RATA  is  failed  or  aborted.  Data  fix>m  the 
CEMS  remain  invalid  until  the  hour  of 
completion  of  a  subsequent  RATA  that  meets 
the  applicable  specification  in  section  3.3  of 
appendix  A  to  this  part,  unless  the  option  in 
paragraph  (b)(3)  of  this  section  to  use  the  data 
validation  procedures  and  associated 
timelines  in  §§  75.20(b)(3)(ii)  through 
(b)(3)(ix)  has  been  selected,  in  which  case  the 
beginning  and  end  of  the  out-of-control 
period  shall  be  determined  in  accordance 
with  §  75.20(b)(3)(vii)(A)  and  (B).  Note  that  a 
monitoring  system  shall  not  be  considered 
out-of-control  when  a  RATA  is  aborted  for  a 
reason  other  than  monitoring  system 
malfunction  (see  paragraph  (h)  of  this 
section). 

(f)  For  a  2-level  or  3-level  flow  RATA,  if, 
at  any  load  level,  a  RATA  is  failed  or  aborted 
due  to  a  problem  with  the  flow  monitor,  the 
RATA  at  that  load  level  must  be  repeated. 
The  flow  monitor  is  considered  out-of- 
control  and  data  from  the  monitor  are 
invalidated  from  the  hour  in  which  the  test 
is  failed  or  aborted  and  remain  invalid  until 
the  passing  of  a  RATA  at  the  failed  load 
level,  unless  the  option  in  paragraph  (b)(3)  of 
this  section  to  use  the  data  validation 
procedures  and  associated  timelines  in 

§  75.20(b)(3)(ii)  through  (b)(3)(ix)  has  been 
selected,  in  which  case  the  beginning  and 
end  of  the  out-of-control  period  shall  be 
determined  in  accordance  with 
§  75.20(b)(3)(vii)(A)  and  (B).  Flow  RATA(s) 
that  were  previously  passed  at  the  other  load 
level(s)  do  not  have  to  be  repeated  unless  the 
flow  monitbr  must  be  re-linearized  following 
the  failed  or  aborted  test.  If  the  flow  monitor 
is  re-linearized,  a  subsequent  3-load  RATA  is 
required. 

ig]  For  a  CO2  pollutant  concentration 
monitor  (or  an  O2  monitor  used  to  measure 


CO2  emissions)  which  also  serves  as  the 
diluent  component  in  a  NOx-diluent  (or  SO2- 
diluent)  monitoring  system,  if  the  CO2  (or  O2) 
RATA  is  failed,  then  both  the  CO2  (or  O2) 
monitor  and  the  associated  NOx-diluent  (or 
SOi-diluent)  system  are  considered  out-of- 
control,  beginning  with  the  hour  of 
completion  of  the  failed  CO2  (or  O2)  monitor 
RATA,  and  continuing  until  the  hour  of 
completion  of  subsequent  hands-off  RATAs 
which  demonstrate  that  both  systems  have 
met  the  applicable  relative  accuracy 
specifications  in  sections  3.3.2  and  3.3.3  of 
appendix  A  to  this  part,  unless  the  option  in 
paragraph  (b)(3)  of  this  section  to  ube  the  data 
validation  procedures  and  associated 
timelines  in  §§  75.20(b)(3)(ii)  through 
(b)(3)(ix)  has  been  selected,  in  which  case  the 
beginning  and  end  of  the  out-of-control 
period  shall  be  determined  in  accordance 
with  §§  75.20(b)(3)(vii)  (A)  and  (B). 

(h)  For  each  monitoring  system,  report  the 
results  of  all  completed  and  partial  RATAs 
that  affect  data  validation  (i.e.,  all  completed, 
passed  RATAs;  all  completed,  failed  RATAs; 
and  all  RATAs  aborted  due  to  a  problem  with 
the  CEMS,  including  trial  RATA  runs 
counted  as  foiled  test  attempts  under 
paragraph  (b)(2)  of  this  section  or  under 
§  75.2o6)(3)(vii)(F))  in  the  quarterly  report 
required  under  §  75.64.  Note  that  RATA 
attempts  that  are  aborted  or  invalidated  due 
to  problems  with  the  reference  method  or 
due  to  operational  problems  with  the  affected 
unit(s)  need  not  be  reported.  Such  runs  do 
not  affect  the  validation  status  of  emission 
data  recorded  by  the  CEMS.  However,  a 
record  of  all  RATAs,  trial  RATA  runs  and 
RATA  attempts  (whether  reported  or  not) 
must  be  kept  on-site  as  part  of  the  official  test 
log  for  each  monitoring  system. 

(i)  Each  time  that  a  hands-off  RATA  of  an 
SO2  pollutant  concentration  monitor,  a  NOx- 
diluent  monitoring  system,  a  NOx 
concentration  monitoring  system  or  a  flow 
monitor  is  passed,  perform  a  bias  test  in 
accordance  with  section  7.6.4  of  appendix  A 
to  this  part.  Apply  the  appropriate  bias 
adjustment  factor  to  the  reported  SO2,  NOx. 
or  flow  rate  data,  in  accordance  with  section 
7.6.5  of  appendix  A  to  this  part. 

(j)  Failure  of  the  bias  test  does  not  result 
in  the  monitoring  system  being  out-of- 
control. 

2.3.3  RATA  Grace  Period 

(a)  The  owner  or  ofterator  has  a  grace 
period  of  720  consecutive  unit  operating 
hours,  as  defined  in  §  72.2  of  this  chapter  (or, 
for  CEMS  installed  on  common  stacks  or 
bypass  stacks,  720  consecutive  stack 
operating  hours,  as  defined  in  §  72.2  of  this 
chapter),  in  which  to  complete  the  required 
RATA  for  a  particular  CEMS  whenever:  a 
required  RATA  has  not  been  performed  by 
the  end  of  the  QA  operating  quarter  in  which 
it  is  due;  or  five  consecutive  calendar  years 
have  elapsed  without  a  required  3-load  flow 
RATA  having  been  conducted;  or  for  a  unit 
which  is  conditionally  exempted  under 
§  75.21(a)(7)  ftt)m  the  SO2  RATA 
requirements  of  this  part,  an  SO2  RATA  has 
not  been  completed  by  the  end  of  the 
calendar  quarter  in  which  the  annual  usage 
of  fuel(s)  with  a  sulfur  content  higher  than 
very  low  sulfur  fuel(as  defined  in  §  72.2  of 
this  chapter)  exceeds  480  hours;  or  eight 


Federal  Register /Vol.  64,  No.  101 /Wednesday.  May  26,  1999 /Rules  and  Regulations  286S1 


successive  calendar  quarters  have  elapsed, 
following  the  quarter  in  which  a  RATA  was 
last  performed,  without  a  subsequent  RATA 
having  been  done,  due  either  to  infrequent 
operation  of  the  unit(s)  or  frequent 
combustion  of  very  low  sulfur  fuel,  as 
defined  in  §  72.2  of  this  cha'pter  (SO2 
monitors,  only),  or  a  combination  of  these 
factors. 

(b)  Except  for  SOj  monitoring  system 
RAT  As,  the  grace  period  shall  begin  with  the 
first  unit  (or  stack)  operating  hour  following 
the  calendar  quarter  in  whidi  the  required 
RATA  was  due.  For  802  monitor  RAT  As,  the 
grace  period  shall  begin  with  the  first  unit  (or 
stack)  operating  hour  in  which  fuel  with  a 
total  sulfur  content  higher  than  that  of  very 
low  sulfur  fuel  (as  defined  in  §  72.2  of  this 
chapter)  is  burned  in  the  unit(s!),  following 
the  quarter  in  which  the  required  RATA  is 
due.  Data  validation  during  a  RATA  grace 
period  shall  be  done  in  accordance  with  the 
applicable  provisions  in  section  2.3.2  of  this 
appendix. 

(c)  If,  at  the  end  of  the  720  imit  (or  stack) 
operating  hour  grace  period,  the  RATA  has 
not  been  completed,  data  from  the 
monitoring  system  shall  be  invalid, 
beginning  with  the  first  unit  operating  hour 
following  the  expiration  of  the  grace  period. 
Etata  from  the  CEMS  remain  invalid  until  the 
hoiu-  of  completion  of  a  subsequent  hands-off 
RATA.  Note  that  when  a  RATA  (or  RAT  As, 
if  more  than  one  attempt  is  made)  is  done 
during  a  grace  period  in  order  to  satisfy  a 
RATA  requirement  from  a  previous  quarter, 
the  deadline  for  the  next  RATA  shall  be 
determined  from  the  quarter  in  which  the 
RATA  was  due,  not  from  the  quarter  in 
which  the  RATA  is  actually  completed. 
However,  if  a  RATA  deadline  determined  in 
this  manner  is  less  than  two  QA  operating 
quarters  from  the  quarter  in  which  the 
missed  RATA  is  completed  ,  the  RATA 


deadline  shall  be  re-set  at  two  QA  operating 
quarters  from  the  quarter  in  which  the 
missed  RATA  is  completed  . 

2.3.4  Bias  Adjustment  Factor 

Except  as  otherwise  specified  in  section 

7.6.5  of  appendix  A  to  this  part,  if  an  SOj 
pollutant  concentration  monitor,  flow 
monitor,  NOx  continuous  emission 
monitoring  system,  or  NOx  concentration 
monitoring  system  used  to  calculate  NOx 
mass  emissions  fails  the  bias  test  specified  in 
section  7.6  of  appendix  A  to  this  part,  use  the 
bias  adjustment  factor  given  in  Equations  A- 
11  and  A-12  of  appendix  A  to  this  part  to 
adjust  the  monitored  data. 

2.4    Recertification,  Quality  Assurance, 
RATA  Frequency  and  Bias  Adjustment 
Factors  (Special  Considerations) 

(a)  When  a  significant  change  is  made  to 
a  monitoring  system  such  that  recertification 
of  the  monitoring  system  is  required  in 
accordance  with  §  75.20(b),  a  recertification 
test  (or  tests)  must  be  performed  to  ensure 
that  the  CEMS  continues  to  generate  valid 
data.  In  all  recertifications,  a  RATA  will  be 
one  of  the  required  tests;  for  some 
recertifications,  other  tests  will  also  be 
required.  A  recertification  test  may  be  used 
to  satisfy  the  quality  assurance  test 
requirement  of  this  appendix.  For  example, 
if,  for  a  partioilar  change  made  to  a  CEMS, 
one  of  the  required  recertification  tests  is  a 
linearity  check  and  the  linearity  check  is 
successful,  then,  unless  another  such 
recertification  event  occurs  in  that  same  QA 
operating  quarter,  it  would  not  be  necessary 
to  perform  an  additional  linearity  test  of  the 
CEMS  in  thai  quarter  to  meet  the  quality 
assurance  requirement  of  section  2.2.1  of  this 
appendix.  For  this  reason,  EPA  recommends 
that  owners  or  operators  coordinate 
component  replacements,  system  upgrades, 


and  other  events  that  may  require 
recertification,  to  the  extent  practicable,  %vith 
the  periodic  quality  assurance  testing 
required  by  this  appendix.  When  a  quality 
assurance  test  is  done  for  the  dual  purpose 
of  recertification  and  routine  quality 
assurance,  the  applicable  data  validation 
procedures  in  §  75.20(b)(3)  shall  be  followed. 

(b)  Except  as  provided  in  section  2.3.3  of 
this  appendix,  whenever  a  passing  RATA  of 
a  gas  monitor  or  a  passing  2-load  or  3-load 
RATA  of  a  flow  monitor  is  performed 
(irrespective  of  whether  the  RATA  is  done  to 
satisfy  a  recertification  requirement  or  to 
meet  the  quality  assurance  requirements  of 
this  appendix,  or  both),  the  RATA  frequency 
(semi-annual  or  annual)  shall  be  established 
based  upon  the  date  and  time  of  completion 
of  the  RATA  and  the  relative  accuracy 
percentage  obtained.  For  2-load  and  3-load 
flow  RAT  As,  use  the  highest  percentage 
relative  accuracy  at  any  of  the  loads  to 
determine  the  RATA  frequency.  The  results 
of  a  single-load  flow  RATA  may  be  used  to 
establish  the  RATA  frequency  when  the 
single-load  flow  RATA  is  specifically 
required  under  section  2.3.1.3(b)  of  this 
appendix  (for  flow  monitors  installed  on 
peaking  units  and  bypass  stacks)  or  when  the 
single-load  RATA  is  allowed  under  section 
2.3.1.3(c)  of  this  appendix  for  a  unit  that  has 
operated  at  the  most  frequently  used  load 
level  for  >85.0  percent  of  the  time  since  the 
last  annual  flow  RATA.  No  other  single-load 
flow  RATA  may  be  used  to  establish  an 
aimual  RATA  frequency;  however,  a  2-load 
or  3-load  flow  RATA  may  be  performed  at 
any  time  or  in  place  of  any  required  single- 
load  RATA,  in  order  to  estabUsh  an  annual 
RATA  frequency. 

2.5    Other  Audits 


Figure  1  to  Appendix  B  of  Part  75— Quality  Assurance  Test  Requirements. 


Test 


Calibration  Error  (2  pt.) 

Interference  (flow) 

Flow-to-Load  Ratio  

Leak  Check  (DP  flow  monitors) 

Linearity  (3  pt.) 

RATA  (SO2,  NOx,  CO2.  H2O)'  . 
RATA  (flow)'^  


QA  test  frequency  requirements 


Daily* 


Quarterty*         Semiannual* 


-For  monitors  on  bypass  stack/duct,  "daily"  means  bypass  operating  days,  only.  "Quarterty"  means  once  every  QA  operatinq  quarter  "Semi- 
annual means  once  every  two  QA  operating  quarters. 
^  Conduct  RATA  annually  (I.e.,  once  every  four  QA  operating  quarters),  If  monitor  meets  accuracy  requirements  to  qualify  for  less  frequent  test- 

^^°l  S??l-I"°'\"2.'^  installed  on  peaking  units  and  bypass  stacks,  conduct  all  RATAs  at  a  single,  normal  toad.  For  other  ftow  monitors,  conduct 
annual  RATAs  at  the  two  load  levels  used  most  frequently  since  the  last  annual  RATA.  Alternating  single-load  and  2-load  RATAs  may  be  done  if 
a  monitor  is  on  a  semiannual  frequency.  A  single-load  RATA  may  be  done  in  lieu  of  a  2-load  RATA  if,  since  the  last  annual  ftow  RATA  the  unit 
has  operated  at  one  load  level  for  >85.0  percent  of  the  time.  A  3-ioad  RATA  is  required  at  least  once  in  every  period  of  five  consecutive  'calendar 
years  and  whenever  a  ftow  monitor  is  re-linearized. 

Figure  2  to  Appendix  B  of  Part  75— Relative  Accuracy  Test  Frequency  Incentive  System  . 


RATA 


SO2  or  NOx^ 
S02-dlluent  .. 


NOx-diluent 


Semiannual '  (percent) 


7.5%  <RA  <  10.0%  or  ±  15.0  ppm^ 

7.5%  <  RA  ^  10.0%  Of  ±  0.030 

Ib/mmBtu  ^ 

7.5%  <  RA  s  10.0%  or  ±  0.020 


Annual' 


RA<7.5%or±  12.0  ppm^ 
RA  ^  7.5%  or  ±  0.025. 
Ib/mmBtu  ^ 
RAS  7.5%  or  ±0.015. 
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Figure  2  to  Appendix  B  of  Part  75— Relative  Accuracy  Test  Frequency  Incentive  System  .—Continued 


RATA 


Flow  (Phase  I)  . 
Flow  (Phase  II) 

CO2  or  O2 

Moisture 


Semiannual  ■  (percent) 


to/mmBtu  2 

10.0%<RA5l5.0%or±1.5fps2 

7.5%  <  RA  5  10.0%  or  ±  1.5  fps2 

7.5%  <  RA  ^  10.0%  or  ±  1.0%  COJQk^ 
7.5%  <  RA  S  10.0%  or  ±  1.5%  H2O2  


Annual  < 


Ib/mmBtu^. 

RA$10.0%. 

RA  <  7.5%. 

RA  S  7.5%  or  ±  0.7%  COj/Oz^. 

RA<7.5%or±1.0%H2O2. 


1  The  deadline  for  the  next  RATA  is  the  end  of  the  second  (if  semiannual)  or  fourth  (if  annual)  successive  QA  operating  quarter  following  ttie 
quarter  in  which  the  GEMS  was  last  tested.  Exclude  calendar  quarters  with  fewer  than  168  unit  operating  hours  (or,  for  common  stacks  and  by- 
pass stacks,  exclude  quarters  with  fewer  than  168  stack  operating  hours)  in  detemiining  the  RATA  deadline.  For  SO2  monitors,  QA  operating 
quarters  in  which  only  very  low  sulfur  fuel  as  defined  in  §72.2,  is  combusted  may  also  be  excluded.  However,  the  exclusion  of  calendar  quarters 
is  limited  as  foltows:  the  deadline  for  the  next  RATA  shall  be  no  more  than  8  calendar  quarters  after  the  quarter  in  which  a  RATA  was  last  per- 
formed. 

2  The  difference  between  monitor  and  reference  method  mean  values  applies  to  moisture  monitors,  CO2,  and  O2  monitors,  low  emitters,  or  tow 

flow,  only. 

3  A  NOx  concentration  monitoring  system  used  to  detennine  NO2  mass  emissions  under  §75.71. 


Table  C-1.— Definition  of  Oper- 
ating Load  Ranges  for  Load- 
based  Substitution  Data  Proce- 
dures 


operating  load  range 

Percent  of 
maximum 
hourly  gross 
load  or  max- 
imum hourty 
gross  steam 
load  (per- 
cent) 

1  

0-10 

2 

>10-20 

3 

>20-30 

4  

>30-40 

5 

>40-50 

6  

>50-60 

7 

>60-70 

8 

>70-80 

9 

>80-90 

10 

>90 

Appendix  C  To  Part  75 — Missing  Data 
Statistical  Estimation  Procedures 

62.-63.  Appendix  C  to  part  75  is  amended 
by  revising  sections  2.1,  2.2.1,  2.2.2,  2.2.3, 
and  2.2.5,  and  by  revising  section  2.2.3.9  to 
read  as  follows: 

2.  Load-Based  Procedure  for  Missing  Flow 
Rate  and  NOx  Emission  Rate  Data 

2.1    Applicability 

This  procedure  is  applicable  for  data  from 
all  affected  units  for  use  in  accordance  with 
the  provisions  of  this  part  to  provide 
substitute  data  for  volumetric  flow  rate  (scfh), 
NOx  emission  rate  (in  Ib/mmBtu)  from  NOx- 
diluent  continuous  emission  monitoring 
systems,  and  NOx  concentration  data  (in 
ppm)  from  NOx  concentration  monitoring 
systems  used  to  determine  NOx  mass 
emissions. 

2.2  *   *   * 

2.2.1    For  a  single  unit,  establish  ten 
operating  load  ranges  defined  in  terms  of 
percent  of  the  maximum  hourly  average  gross         2.2.2    Begiiming  with  the  first  hour  of  unit 
load  of  the  unit,  in  gross  megawatts  (MWge),       operation  after  installation  and  certification 
as  shown  in  Table  C- 1 .  (Do  not  use  of  Ae  flow  monitor  or  the  NOx-diluent 

integrated  hourly  gross  load  in  MW-hr.)  For        continuous  emission  monitoring  system  (or  a 
units  sharing  a  common  stack  monitored  NOj,  concentration  monitoring  system  used 

with  a  single  flow  monitor,  the  load  ranges  '°  f 'TlTr  JtPf  ™^^\7'^^'°"^-  ^'  '^«*^"«'* 

c     a       fC  .      .r     Ki/->i  u   u    1,  m  §  75.71(a)(2)),  for  each  hour  of  unit 

for  flow  (but  not  for  NOx)  may  be  broken  operation  record  a  number,  1  through  10,  (or 

down  mto  20  operating  load  ranges  m  ^  jj^^^jj  20  for  flow  at  common  stacks)  that 

mcrements  of  5.0  percent  of  the  combmed  identifies  the  operating  load  range 

maximum  hourly  average  gross  load  of  all  corresponding  to  the  integrated  hourly  gross 

units  utilizing  the  common  stack.  If  this  load  of  the  unit(s)  recorded  for  each  unit 

option  is  selected,  the  twentieth  (uppermost)  operating  hour. 

operating  load  range  shall  include  all  values  2.2.3    Beginning  with  the  first  hour  of  unit 

greater  than  95.0  percent  of  the  maximum  operation  after  installation  and  certification 

hourly  average  gross  load.  For  a  cogenerating  of  the  flow  monitor  or  the  NOx-diluent 

unit  or  other  unit  at  which  some  portion  of  continuous  emission  monitoring  system  (or  a 

the  heat  input  is  not  used  to  produce  NOx  concentration  monitoring  system  used 

electricity  or  for  a  unit  for  which  hourly  '°  f  *Tl"fr,T''  T''  f.""'".''""^'  ^'  ^ 

•'       ,..»„.,.        .  J  J  m  5  75.71(a)(2))  and  contmumg  thereafter, 

average  gross  load  m  MWge  is  not  recorded  ^j^^  ^^^^  acquisition  and  handling  system 

separately,  use  the  hourly  gross  steam  load  of  ^^^^  ^  ^gp^^ie  of  calculating  and  recording 

the  unit,  in  pounds  of  steam  per  hour  at  the  the  following  information  for  each  unit 

measured  temperature  (°F)  and  pressure  operating  hour  of  missing  flow  or  NOx  data 

(psia)  instead  of  MWge.  Indicate  a  change  in  within  each  identified  load  range  during  the 

the  number  of  load  ranges  or  the  units  of  shorter  of:  (a)  the  previous  2,160  quality 

loads  to  be  used  in  the  precertification  assured  monitor  operating  hours  (on  a  rolling 

section  of  the  monitoring  plan.  basis),  or  (b)  all  previous  quality  assured 

monitor  operating  hours. 


2.2.3.9    Average  of  the  hourly  NOx 
pollutant  concentrations,  in  ppm,  reported  by 
a  NOx  concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as  defined 
in  §  75.71(a)(2). 
***** 

2.2.5    When  a  bias  adjustment  is  necessary 
for  the  flow  monitor  and/or  the  NOx-diluent 
continuous  emission  monitoring  system 
(and/or  the  NOx  concentration  monitoring 
system  used  to  determine  NOx  mass 
emissions,  as  defined  in  §  75.71(a)(2)),  apply 
the  adjustment  factor  to  all  monitor  or 
continuous  emission  monitoring  system  data 
values  placed  in  the  load  ranges. 


Appendix  D  To  Part  75— Optional  SO2 
Emissions  Data  Protocol  for  Gas-Fired  and 
Oil-Fired  Units 

64.  Appendix  D  to  part  75  is  amended  by 
revising  section  1.1  to  read  as  follows: 

1.  Applicability 

1.1    This  protocol  may  be  used  in  lieu  of 
continuous  SO2  pollutant  concentration  and 
flow  monitors  for  the  purpose  of  determining 
hourly  SO2  mass  emissions  and  heat  input 
irom:  gas-fired  units,  as  defined  in  §  72.2  of 
this  chapter,  or  oil-fired  units,  as  defined  in 
§  72.2  of  this  chapter.  Section  2.1  of  this 
appendix  provides  procedures  for  measuring 
oil  or  gaseous  fuel  flow  using  a  fuel 
flowmeter,  section  2.2  of  this  appendix 
provides  procedures  for  conducting  oil 
sampling  and  analysis  to  determine  sulfur 
content  and  gross  calorific  value  (GCV)  of 
fuel  oil,  and  section  2.3  of  this  appendix 
provides  procedures  for  determining  the 
sulfur  content  and  GCV  of  gaseous  fuels. 
***** 

65.  Appendix  D  to  part  75  is  further 
amended  by: 

a.  Revising  sections  2.1  and  2.1.1; 

b.  Addding  sections  2.1.1.1  through  2.1.1.3; 

c.  Revising  sections  2.1.2  through  2.1.4; 

d.  Adding  sections  2.1.4.1  through  2.1.4.3; 

e.  Revising  sections  2.1.5  through  2.1.5.2; 
{.  Adding  sections  2.1.5.3  through  2.1.5.4; 
g.  Revising  sections  2.1.6  through  2.1.6.2; 
h.  Adding  sections  2.1.6.3  through  2.1.7.5; 
i.  Revising  sections  2.2  and  2.2.1; 

j.  Removing  sections  2.2.1.1  and  2.2,1.2; 
k.  Removing  and  reserving  section  2.2.2; 
1.  Revising  sections  2.2.3  and  2.2.4; 
m.  Adding  sections  2.2.4.1  through  2.2.4.3; 


n.  Revising  the  first  sentence  of  section 
2.2.6; 

o.  Revising  sections  2.2.8  and  2.3  through 
2.3.2.1; 

p.  Adding  sections  2.3.2.1.1  and  2.3.2.1.2; 

q.  Revising  section  2.3.2.2; 

r.  Adding  sections  2.3.2.3  through  2.3.6; 

s.  Revising  section  2.4.1; 

t.  Removing  section  2.4.2,  and 
redesignating  sections  2.4.3.  2.4.3.1,  2.4.3.2, 
2.4.3.3  and  2.4.4  as  sections  2.4.2,  2.4.2.1, 
2.4.2.2.  2.4.2.3  and  2.4.3,  respectively;  and 

u.  Revising  newly  redesignated  sections 
2.4.2,  2.4.2.1,  and  2.4.2.3  to  read  as  follows: 

2.  Procedure 

2.1    Fuel  Flowmeter  Measurements 

For  each  hour  when  the  unit  is  combusting 
fuel,  measure  and  record  the  flow  rate  of  fuel 
combusted  by  the  unit,  except  as  provided  in 
section  2.1.4  of  this  appendix.  Measure  the 
flow  rate  of  fuel  with  an  in-line  fuel 
flowmeter,  and  automatically  record  the  data 
with  a  data  acquisition  and  handling  system, 
except  as  provided  in  section  2.1.4  of  this 
appendix. 

2.1.1    Measure  the  flow  rate  of  each  fuel 
entering  and  being  combusted  by  the  unit.  If, 
on  an  annual  basis,  more  than  5.0  percent  of 
the  fuel  from  the  main  pipe  is  diverted  from 
the  unit  without  being  burned  and  that 
diversion  occurs  downstream  of  the  fuel 
flowmeter,  an  additional  in-line  fuel 
flowmeter  is  required  to  account  for  the 
unbumed  fuel.  In  this  case,  record  the  flow 
rate  of  each  fuel  combusted  by  the  unit  as  the 
difference  between  the  flow  measured  in  the 
pipe  leading  to  the  unit  and  the  flow  in  the 
pipe  diverting  fuel  away  from  the  unit. 
However,  the  additional  fuel  flowmeter  is  not 
required  if,  on  an  annual  basis,  the  total 
amount  of  fuel  diverted  away  from  the  unit, 
expressed  as  a  percentage  of  the  total  annual 
fuel  usage  by  the  unit  is  demonstrated  to  be 
less  than  or  equal  to  5.0  percent.  The  owner 
or  operator  may  make  this  demonstration  in 
the  following  manner: 

2.1.1.1  For  existing  units  with  fuel  usage 
data  from  fiiel  flowmeters,  if  data  are 
submitted  from  a  previous  year 
demonstrating  that  the  total  diverted  yearly 
fuel  does  not  exceed  5%  of  the  total  fuel 
used;  or 

2.1.1.2  For  new  units  which  do  not  have 
historical  data,  if  a  letter  is  submitted  signed 
by  the  designated  representative  certifying 
that,  in  the  future,  the  diverted  fuel  will  not 
exceed  5.0%  of  the  total  annual  fuel  usage  ; 
or 

2.1.1.3  By  using  a  method  approved  by 
the  Administrator  under  §  75.66(d). 

2.1.2    Install  and  use  fuel  flovraieters 
meeting  the  requirements  of  this  appendix  in 
a  pipe  going  to  each  unit,  or  install  and  use 
a  fuel  flowmeter  in  a  common  pipe  header 
(i.e.,  a  pipe  carrying  fuel  for  multiple  units). 
However,  the  use  of  a  fuel  flowmeter  in  a 
common  pipe  header  and  the  provisions  of 
sections  2.1.2.1  and  2.1.2.2  of  this  appendix 
are  not  applicable  to  any  unit  that  is  using 
the  provisions  of  subpart  H  of  this  part  to 
monitor,  record,  and  report  NOx  mass 
emissions  under  a  state  or  federal  NOx  mass 
emission  reduction  program.  For  all  other 
units,  if  the  fuel  flowmeter  is  installed  in  a 
common  pipe  header,  do  one  of  the 
following: 


2.1.2.1  Measure  the  fuel  flow  rate  in  the 
common  pipe,  and  combine  SO2  mass 
emissions  for  the  affected  units  for 
recordkeeping  and  compliance  purposes;  or 

2.1.2.2  Provide  information  satisfactory  to 
the  Administrator  on  methods  for 
apportioning  SOj  mass  emissions  and  heat 
input  to  each  of  the  affected  imits 
demonstrating  that  the  method  ensures 
complete  and  accurate  accounting  of  the 
actual  emissions  from  each  of  the  affected 
units  included  in  the  apportionment  and  all 
emissions  regulated  under  this  part.  The 
information  shall  be  provided  to  the 
Administrator  through  a  petition  submitted 
by  the  designated  representative  under 

§  75.66.  Satisfactory  information  includes: 
the  proposed  apportionment,  using  fuel  flow 
measurements;  the  ratio  of  hourly  integrated 
gross  load  (in  MWe-hr)  in  each  unit  to  the 
total  load  for  all  units  receiving  fuel  from  the 
common  pipe  header,  or  the  ratio  of  hourly 
steam  flow  (in  1000  lb)  at  each  unit  to  the 
total  steam  flow  for  all  units  receiving  fiiel 
from  the  common  pipe  header  (see  section 

3.4.3  of  this  appendix);  and  documentation 
that  shows  the  provisions  of  sections  2.1.5 
and  2.1.6  of  this  appendix  have  been  met  for 
the  fuel  flowmeter  used  in  the 
apportionment. 

2.1.3    For  a  gas-fired  unit  or  an  oil-fired 
unit  that  continuously  or  frequently 
combusts  a  supplemental  fuel  for  flame 
stabilization  or  safety  purposes,  measure  the 
flow  rate  of  the  supplemental  fuel  with  a  fuel 
flowmeter  meeting  the  requirements  of  this 
appendix. 

2.1.4  Situations  in  Which  Certified 
Flowmeter  is  Not  Required 

2.1.4.1  Start-up  or  Ignition  Fuel 

For  an  oil-fired  unit  that  uses  gas  solely  for 
start-up  or  burner  ignition  or  a  gas-fired  unit 
that  uses  oil  solely  for  start-up  or  burner 
ignition,  a  flowmeter  for  the  start-up  fuel  is 
not  required.  Estimate  the  volume  of  oil 
combusted  for  each  start-up  or  ignition  either 
by  using  a  fuel  flowmeter  or  by  using  the 
dimensions  of  the  storage  container  and 
measuring  the  depth  of  the  fuel  in  the  storage 
container  before  and  after  each  start-up  or 
ignition.  A  fuel  flowmeter  used  solely  for 
start-up  or  ignition  fuel  is  not  subject  to  the 
calibration  requirements  of  sections  2.1.5  and 
2.1.6  of  this  appendix.  Gas  combusted  solely 
for  start-up  or  burner  ignition  does  not  need 
to  be  measured  separately. 

2.1.4.2  Gas  or  Oil  Flowmeter  Used  for 
Commercial  Billing 

A  gas  or  oil  flowmeter  used  for  commercial 
billing  of  natural  gas  or  oil  may  be  used  to 
measure,  record,  and  report  hoiu-ly  fuel  flow 
rate.  A  gas  or  oil  flowmeter  used  for 
commercial  billing  of  natural  gas  or  oil  is  not 
required  to  meet  the  certification 
requirements  of  section  2.1.5  of  this 
appendix  or  the  quality  assurance 
requirements  of  section  2.1.6  of  this 
appendix  under  the  following  circumstances: 

(a)  The  gas  or  oil  flowmeter  is  used  for 
commercial  billing  under  a  contract, 
provided  that  the  company  providing  the  gas 
or  oil  under  the  contract  and  each  unit 
combusting  the  gas  or  oil  do  not  have  any 
common  owners  and  are  not  owned  by 


subsidiaries  or  affiliates  of  the  same 
company; 

(b)  The  designated  representative  reports 
hourly  records  of  gas  or  oil  flow  rate,  heat 
input  rate,  and  emissions  due  to  combustion 
of  natural  gas  or  oil; 

(c)  The  designated  representative  also 
reports  hourly  records  of  heat  input  rate  for 
each  unit,  if  the  gas  or  oil  flowmeter  is  on 

a  common  pipe  header,  consistent  with 
section  2.1.2  of  this  appendix; 

(d)  The  designated  representative  reports 
hourly  records  directly  from  the  gas  or  oil 
flowmeter  used  for  commercial  billing  if 
these  records  are  the  values  used,  without 
adjustment,  for  commercial  billing,  or  reports 
hourly  records  using  the  missing  data 
procedures  of  section  2.4  of  this  appendix  if 
these  records  are  not  the  values  used, 
without  adjustment,  for  commercial  billing; 
and 

(e)  The  designated  representative  identifies 
the  gas  or  oil  flowmeter  in  the  imit's 
monitoring  plan. 

2.1.4.3  Emergency  Fuel 

The  designated  representative  of  a  unit  that 
is  restricted  by  its  Federal,  State  or  local 
permit  to  combusting  a  particular  fuel  only 
during  emergencies  where  the  primary  fuel  is 
not  available  is  exempt  from  certifying  a  fuel 
flowmeter  for  use  during  combustion  of  the 
emergency  fuel.  During  any  hour  in  which 
the  emergency  fuel  is  combusted,  report  the 
hourly  heat  input  to  be  the  maximum  rated 
heat  input  of  the  unit  for  the  fuel. 
Additionally,  begin  sampling  the  emergency 
fuel  for  sulfur  content  only  using  the 
procedures  under  section  2.2  (for  oil)  or  2.3 
(for  gas)  of  this  appendix.  The  designated 
representative  shall  also  provide  notice 
under  §  75.61(a)(6)(ii)  for  each  period  when 
the  emergency  fuel  is  combusted. 

2.1.5    Initial  Certification  Requirement  for 
all  Fuel  Flowmeters 

For  the  purposes  of  initial  certification, 
each  fuel  flowmeter  used  to  meet  the 
requirements  of  this  protocol  shall  meet  a 
flowmeter  acciuacy  of  2.0  percent  of  the 
upper  range  value  (i.e.  maximum  calibrated 
fuel  flow  rate)  across  the  range  of  fuel  flow 
rate  to  be  measured  at  the  unit.  Flowmeter 
accuracy  may  be  determined  under  section 
2.1.5.1  of  this  appendix  for  initial 
certification  in  any  of  the  following  ways  (as 
applicable):  by  design  or  by  measurement 
under  laboratory  conditions;  by  the 
manufacturer;  by  an  independent  laboratory; 
or  by  the  owner  or  operator.  Flowmeter 
accuracy  may  also  be  determined  under 
section  2.1.5.2  of  this  appendix  by 
measurement  against  a  NIST  traceable 
reference  method. 

2.1.5.1     Use  the  procedures  in  the 
following  standards  to  verify  flowmeter 
accuracy  or  design,  as  appropriate  to  the  type 
of  flowmeter:  ASME  MFC-3M-1989  with 
September  1990  Errata  ("Measurement  of 
Fluid  Flow  in  Pipes  Using  Orifice,  Nozzle, 
and  Venturi");  ASME  MFC-4M-1986 
{Reaffirmed  1990),  "Measurement  of  Gas 
Flow  by  Turbine  Meters;"  American  Gas 
Association  Report  No.  3,  "Orifice  Metering 
of  Natural  Gas  and  Other  Related 
Hydrocarbon  Fluids  Part  1:  General 
Equations  and  Uncertainty  Guidelines" 
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(October  1990  Edition),  Part  2:  "Specification 
and  Installation  Requirements"  (February 
1991  Edition),  and  Part  3:  "Natural  Gas 
Applications"  (August  1992  edition) 
(excluding  the  modified  flow-calculation 
method  in  part  3);  Section  8,  Calibration  from 
American  Gas  Association  Transmission 
Measurement  Committee  Report  No.  7: 
Measurement  of  Gas  by  Turbine  Meters 
(Second  Revision,  April,  1996);  ASME  MFC- 
5M-1985  ("Measurement  of  Liquid  Flow  in 
Closed  Conduits  Using  Transit-Time 
Ultrasonic  Flowmeters");  ASME  MFC-6M- 
1987  with  June  1987  Errata  ("Measurement  of 
Fluid  Flow  in  Pipes  Using  Vortex  Flow 
Meters");  ASME  MFC-7M-1987  (Reaffirmed 
1992),  "Measurement  of  Gas  Flow  by  Means 
of  Critical  Flow  Venturi  Nozzles;"  ISO  8316: 
1987(E)  "Measurement  of  Liquid  Flow  in 
Closed  Conduits — Method  by  Collection  of 
the  Liquid  in  a  Volumetric  Tank;"  American 
Petroleum  Institute  (API)  Section  2, 
"Conventional  Pipe  Provers",  Section  3, 
"Small  Volume  Provers",  and  Section  5, 
"Master-Meter  Provers",  from  Chapter  4  of 
the  Manual  of  Petroleum  Measurement 
Standards,  October  1988  (ReafBrmed  1993); 
or  ASME  MFC-9M-1988  with  December 
1989  Errata  ("Measurement  of  Liquid  Flow  in 
Closed  Conduits  by  Weighing  Method"),  for 
all  other  flowmeter  types  (incorporated  by 
reference  under  §  75.6).  The  Administrator 
may  also  approve  other  procedures  that  use 
equipment  traceable  to  National  Institute  of 
Standards  and  Technology  standards. 
Dociunent  such  procedures,  the  equipment 
used,  and  the  accuracy  of  the  procedures  in 
the  monitoring  plan  for  the  unit,  and  submit 
a  petition  signed  by  the  designated 
representative  under  §  75.66(c).  If  the 
flowmeter  accuracy  exceeds  2.0  percent  of 
the  upper  range  value,  the  flowmeter  does 
not  qualify  for  use  imder  this  part. 


2.1.5.2    (a)  Alternatively,  determine  the 
flowmeter  acciuBcy  of  a  fuel  flowmeter  used 
for  the  piuposes  of  this  part  by  comparing  it 
to  the  measured  flow  from  a. reference 
flowmeter  which  has  been  either  designed 
according  to  the  specifications  of  American 
Gas  Association  Report  No.  3  or  ASME  MFC- 
3M-1989,  as  cited  in  section  2.1.5.1  of  this 
appendix,  or  tested  for  accuracy  during  the 
previous  365  days,  using  a  standard  listed  in 
section  2.1.5.1  of  this  appendix  or  other 
procedxire  approved  by  the  Administrator 
under  §  75.66  (all  standards  incorporated  by 
reference  under  §  75.6).  Any  secondary 
elements,  such  as  pressure  and  temperature 
transmitters,  must  be  calibrated  immediately 
prior  to  the  comparison.  Perform  the 
comparison  over  a  period  of  no  more  than 
seven  consecutive  unit  operating  days. 
Compare  the  average  of  three  fuel  flow  rate 
readings  over  20  minutes  or  longer  for  each 
meter  at  each  of  three  different  flow  rate 
levels.  The  three  flow  rate  levels  shall 
correspond  to: 

(1)  Normal  full  unit  operating  load, 

(2)  Normal  minimum  unit  operating  load, 

(3)  A  load  point  approximately  equally 
spaced  between  the  full  and  minimum  unit 
operating  loads,  and 

(4)  Calculate  the  flowmeter  accuracy  at 
each  of  the  three  flow  levels  using  the 
following  equation: 


ACC  = 


|R-A| 


xlOO        (Eq.  D-1) 


URV 

Where: 

ACC=Flowmeter  accuracy  at  a  particular  load 

level,  as  a  percentage  of  the  upper  range 

value. 
R=Average  of  the  three  flow  measurements  of 

the  reference  flowmeter. 


A=Average  of  the  three  measurements  of  the 

flowmeter  being  tested. 
URV=Upper  range  value  of  fuel  flowmeter 

being  tested  (i.e.  maximum  measurable 

flow), 
(c)  Notwithstanding  the  requirement  for 
calibration  of  the  reference  flowmeter  within 
365  days  prior  to  an  accuracy  test,  when  an 
Ln-place  reference  meter  or  prover  is  used  for 
quality  assurance  under  section  2.1.6  of  this 
appendix,  the  reference  meter  calibration 
requirement  may  be  waived  if,  during  the 
previous  in-place  accuracy  test  with  that 
reference  meter,  the  reference  flowmeter  and  • 
the  flowmeter  being  tested  agreed  to  within 
±1.0  percent  of  each  other  at  all  levels  tested. 
This  exception  to  calibration  and  flowmeter 
accuracy  testing  requirements  for  the 
reference  flowmeter  shall  apply  for  periods  of 
no  longer  than  five  consecutive  years  (i.e.,  20 
consecutive  calendar  quarters). 

2.1.5.3  If  the  flowmeter  accuracy  exceeds 
the  specification  in  section  2.1.5  of  this 
appendix,  the  flowmeter  does  not  qualify  for 
use  for  this  appendix.  Either  recalibrate  the 
flowmeter  until  the  flowmeter  accuracy  is 
within  the  performance  specification,  or 
replace  the  flowmeter  with  another  one  that 
is  demonstrated  to  meet  the  performance 
specification.  Substitute  for  fuel  flow  rate 
using  the  missing  data  procedures  in  section 
2.4.2  of  this  appendix  until  quality  assured 
fuel  flow  data  become  available. 

2.1.5.4  For  purposes  of  initial 
certification,  when  a  flowmeter  is  tested 
against  a  reference  fuel  flow  rate  (i.e.,  fuel 
flow  rate  from  another  fuel  flowmeter  under 
section  2.1.5.2  of  this  appendix  or  flow  rate 
from  a  procedure  performed  according  to  a 
standard  incorporated  by  reference  under 
section  2.1.5.1  of  this  appendix),  report  the 
results  of  flowmeter  accuracy  tests  using  the 
following  Table  D-1 .  - 


Table  D-1  .—Table  of  Flowmeter  Accuracy  Results 


Test  number 


Test  completion  date  ^ 


Reinstallation  date*  (for  testing  under  2.1.5.1  only): 

Unit  or  pipe  ID:  Component/System  ID: 

Flowmeter  serial  numt)er:  Upper  range  value: 

Units  of  measure  for  flowmeter  and  reference  flow  readings: 


Test  completion  time  ^ 


Reinstallation  time*: 


Measurement  level  (percent  of  URV) 


Run  No. 


Time  of  run 
(HHMM) 


Candidate 

flowmeter 

reading 


Reference 
flow  reading 


Percent 

accuracy 

(percent  of 

URV) 


Low  (Minimum)  leve  .. 
percent  3  of  UF.V 


Mid-level 

percent  3  of  URV 


High  (Maximum)  level 
percent^  of  URV 


1 
2 
3 

Average 

1 

2 

3 

Average 

1 

2 

3 

Average 


'  Report  the  date,  hour,  and  minute  that  all  test  runs  were  completed. 

2  For  laboratory  tests  not  performed  inline,  report  the  date  and  hour  that  the  fuel  flowmeter  was  reinstalled  following  the  test. 

3  It  is  required  to  test  at  least  at  three  different  levels:  (1)  normal  full  unit  operating  load,  (2)  normal  minimum  unit  operating  load,  and  (3)  a  load 
point  approximately  equally  spaced  between  the  full  and  minimum  unit  operating  loads.  , 
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2.1.6    Quality  Assurance 

(a)  Test  the  accuracy  of  each  fuel  flowmeter 
prior  to  use  under  this  part  and  at  least  once 
every  four  fuel  flowmeter  QA  operating 
ouarters,  as  deflned  in  §  72.2  of  this  chapter, 
thereafter.  Notwithstanding  these 
requirements,  no  more  than  20  successive 
calendar  quarters  shall  elapse  after  the 
quarter  in  which  a  fuel  flowmeter  was  last 
tested  for  accuracy  without  a  subsequent 
flowmeter  accuracy  test  having  been 
conducted.  Test  the  flowmeter  accuracy  more 
frequently  if  required  by  manufacturer 
speciflcations. 

(b)  Except  for  orifice-,  nozzle-,  and  venturi- 
type  flowmeters,  perform  the  required 
flowmeter  accuracy  testing  using  the 
procedures  in  either  section  2.1.5.1  or  section 
2.1.5.2  of  this  appendix.  Each  fuel  flowmeter 
must  meet  the  accm-acy  specification  in 
section  2. 1 .5  of  this  appendix. 

(c)  For  orifice-,  nozzle-,  and  venturi-type 
flowmeters,  either  perform  the  required 
flowmeter  accuracy  testing  using  the 
procedures  in  section  2.1.5.1  or  2.1.5.2  of  this 
appendix  or  perform  a  transmitter  accuracy 
test  once  every  four  fuel  flowmeter  QA 
operating  quarters  and  a  primary  element 
visual  inspection  once  every  12  calendar 
quarters,  according  to  the  procedures  in 
sections  2.1.6.1  through  2.1.6.4  of  this 
appendix  for  periodic  quality  assurance. 

(d)  Notwithstanding  the  requirements  of 
this  section,  if  the  procedures  of  section  2.1.7 
(fuel  flow-to-load  test)  of  this  appendix  are 
performed  during  each  fuel  flowmeter  QA 
operating  quarter,  subsequent  to  a  required 
flowmeter  accuracy  test  or  transmitter 
accuracy  test  and  primary  element 
inspection,  where  applicable,  those 
procedures  may  be  used  to  meet  the 
requirement  for  periodic  quality  assurance 
testing  for  a  period  of  up  to  20  calendar 
quarters  firom  the  previous  accuracy  test  or 


transmitter  accuracy  test  and  primary 
element  inspection,  where  applicable. 
2.1.6.1    Transmitter  or  Transducer  Accuracy 
Test  for  Orifice-,  Nozzle-,  and  Venturi-Type 
Flowmeters 

(a)  Calibrate  the  differential  pressure 
transmitter  or  transducer,  static  pressure 
transmitter  or  transducer,  and  temperature 
transmitter  or  transducer,  as  applicable, 
using  equipment  that  has  a  current  certificate 
of  traceability  to  NIST  standards.  Check  the 
calibration  of  each  transmitter  or  transducer 
by  comparing  its  readings  to  that  of  the  NIST 
traceable  equipment  at  least  once  at  each  of 
the  following  levels:  the  zero-level  and  at 
least  two  other  levels  (e.g.,  "mid"  and 
"high"),  such  that  the  hill  range  of 
transmitter  or  transducer  readings 
corresponding  to  normal  unit  operation  is 
represented. 

(b)  Calculate  the  accuracy  of  each 
transmitter  or  transducer  at  each  level  tested, 
using  the  following  equation: 

IR  — Tl 
ACX:  =  1-— -1x100       (Eq.  D-la) 

Where: 

ACC  =  Accuracy  of  the  transmitter  or 

transducer  as  a  percentage  of  full-scale. 

R  =  Reading  of  the  NIST  traceable  reference 
value  (in  milliamperes,  inches  of  water, 
psi,  or  degrees). 

T  =  Reading  of  the  transmitter  or  transducer 
being  tested  (in  milliamperes,  inches  of 
water,  psi,  or  degrees,  consistent  with 
the  units  of  measure  of  the  NIST 
traceable  reference  v4lue). 

FS  =  Full-scale  range  of  the  transmitter  or 
transducer  being  tested  (in  milliamperes, 
inches  of  water,  psi,  or  degrees, 
consistent  with  the  units  of  measure  of 
the  NIST  traceable  reference  value). 


(c)  If  each  transmitter  or  transducer  meets 
an  accuracy  of  ±  1.0  percent  of  iu  full-scale 
range  at  each  level  tested,  the  fuel  flowmeter 
accuracy  of  2.0  percent  is  considered  to  be 
met  at  all  levels.  If,  however,  one  or  more  of 
the  transmitters  or  transducers  does  not  meet 
an  accuracy  of  ±  1.0  percent  of  full-scale  at 
a  particular  level,  then  the  owner  or  operator 
may  demonstrate  that  the  fuel  flowmeter 
meets  the  total  accuracy  specification  of  2.0 
percent  at  that  level  by  using  one  of  the 
following  alternative  methods.  If,  at  a 
particular  level,  the  sum  of  the  individual 
accuracies  of  the  three  transducers  is  less 
than  or  equal  to  4.0  percent,  the  fuel 
flowmeter  acciu^cy  specification  of  2.0 
percent  is  considered  to  be  met  for  that  level. 
Or,  if  at  a  particular  level,  the  total  fuel 
flowmeter  accuracy  is  2.0  percent  or  less, 
when  calculated  in  accordance  with  Part  1  of 
American  Gas  Association  Report  No.  3, 
General  Equations  and  Uncertainty 
Guidelines,  the  flowmeter  accuracy 
requirement  is  considered  to  be  met  for  that 
level. 

2.1.6.2    Recordkeeping  and  Reporting  of 
Transmitter  or  Transducer  Accuracy  Results 

(a)  Record  the  accuracy  of  the  orifice, 
nozzle,  or  venturi  meter  or  its  individual 
transmitters  or  transducers  and  keep  this 
information  in  a  file  at  the  site  or  other 
location  suitable  for  inspection.  When  testing 
individual  orifice,  nozzle,  or  venturi  meter 
transmitters  or  transducers  for  accuracy, 
include  the  information  displayed  in  the 
following  Table  D-2.  At  a  minimum,  record 
results  for  each  transmitter  or  transducer  at 
the  zero-level  and  at  least  two  other  levels 
across  the  range  of  the  transmitter  or 
transducer  readings  that  correspond  to 
normal  unit  operation. 


Table  D-2.— Table  of  Flowmeter  Transmitter  or  Transducer  accuracy  Results 


Test  number 


.  Test  completion  date: 


Flowmeter  serial  number  Component/System  ID: 

Full-scale  value:  Units  of  measure:  3 

Transducer/Transmitter  Type  (check  one): 

Differential  Pressure 

Static  Pressure 

Temperature 


Unit  or  pipe  ID: 


Measurement  level  (percent  of  full-scale) 


Run  number 

(If  multiple 

runs)  2 


Run  time 
(HHMM) 


Transmitter/ 
transducer 
input  (pre- 
callbration) 


Low  (Minimum)  lev^l 

percent '  of  full-scale 

Mid-level 

percent^  of  full-scale 

(If  tested  at  more  than  3  levels) 
2nd  Mid-level 

percent  ^  of  full-scale 

(If  tested  at  more  than  3  levels) 
3rd  Mid-level 

percent  ^  of  full-scale 

High  (Maximum)  level 

percent  ^  of  full-scale 

1  At  a  minimum,  it  is  required  to  test  at  zero-level  and  at  least  two  other  levels  across  the  range  of  the  transmitter  or  transducer  readings  ror- 
responding  to  normal  unit  operation.  »-    •»• 

2  It  is  required  to  test  at  least  once  at  each  level. 

iJJ^^r^,^""^  ""5?  °^  measure  for  all  readings  (e.g.,  use  degrees  (°),  inches  of  water  (in  HzO).  pounds  per  square  inch  (psi).  or  milliamperes 
(ma)  for  both  transmitter  or  transducer  readings  and  reference  readings).  f    -m  \k-'/.  v° 


Expected 
transmitter/ 
transducer 
output  (ref- 
erence) 


Actual 
transmitter/ 
transducer 

output^ 


Percent  ac- 
curacy (per- 
cent of  full- 
scale) 


28656  Federal  Register /Vol.  64,  No.  101 /Wednesday,  May  26,  1999 /Rides  and  Regulations 


(b)  When  accuracy  testing  of  the  orifice, 
nozzle,  or  venturi  meter  is  performed 
according  to  section  2.1.5.2  of  this  appendix, 
record  the  information  displayed  in  Table  D- 
1  in  this  section.  At  a  minimum,  record  the 
overall  flowmeter  acciuacy  results  for  the 
fuel  flowmeter  at  the  three  flow  rate  levels 
specifled  in  section  2.1.5.2  of  this  appendix. 

(c)  Report  the  results  of  all  fuel  flowmeter 
accuracy  tests,  transmitter  or  transducer 
accuracy  tests,  and  primary  element 
inspections,  as  applicable,  in  the  emissions 
report  for  the  quarter  in  which  the  quality 
assurance  tests  are  performed,  using  the 
electronic  format  specified  by  the 
Administrator  under  §  75.64. 

2.1.6.3  Failure  of  Transducer(s)  or 
Transmitterfs) 

If,  during  a  transmitter  or  transducer 
accuracy  test  conducted  according  to  section 
2.1.6.l'of  this  appendix,  the  flowmeter 
accuracy  specification  of  2.0  percent  is  not 
met  at  any  of  the  levels  tested,  repair  or 
replace  transmitter(s)  or  transducer(s)  as 
necessary  until  the  flowmeter  accuracy 
specification  has  been  achieved  at  all  levels. 
(Note  that  only  transmitters  or  transducers 
which  are  repaired  or  replaced  need  to  be  re- 
tested;  however,  the  re-testing  is  required  at 
all  three  measurement  levels,  to  ensure  that 
the  flowmeter  accuracy  specification  is  met 
at  each  level).  The  fuel  flowmeter  is  "out-of- 
control"  and  data  from  the  flowmeter  are 
considered  invalid,  beginning  with  the  date 
and  hour  of  the  failed  accuracy  test  and 
continuing  until  the  date  and  hour  of 
completion  of  a  successful  tr»ismitter  or 
transducer  accuracy  test  at  all  levels.  In 
addition,  if,  during  normal  operation  of  the 
fuel  flowmeter,  one  or  more  transmitters  or 
transducers  malfunction,  data  from  the  fuel 
flowmeter  shall  be  considered  invalid  from 
the  hour  of  the  transmitter  or  transducer 
failure  until  the  hour  of  completion  of  a 
successful  3-level  transmitter  or  transducer 
accuracy  test.  During  fuel  flowmeter  out-of- 
control  periods,  provide  data  from  another 
fuel  flowmeter  that  meets  the  requirements  of 
§  75.20(d)  and  section  2.1.5  of  this  appendix, 
or  substitute  for  fuel  flow  rate  using  the 
missing  data  procedures  in  section  2.4.2  of 
this  appendix.  Record  and  report  test  data 
and  results,  consistent  with  sections  2.1.6.1 
and  2.1.6.2  of  this  appendix  and  §  75.56  or 
§  75.59,  as  applicable. 

2. 1 .6.4  Primary  Element  Inspection 

(a)  Conduct  a  visual  inspection  of  the 
orifice,  nozzle,  or  venturi  meter  at  least  once 
every  twelve  calendar  quarters. 
Notwithstanding  this  requirement,  the 
procedures  of  section  2.1.7  of  this  appendix 
may  be  used  to  reduce  the  inspection 
frequency  of  the  orifice,  nozzle,  or  venturi 
meter  to  at  least  once  every  twenty  calendar 
quarters.  The  inspection  may  be  performed 
using  a  baroscope.  If  the  visual  inspection 
indicates  that  the  orifice,  nozzle,  or  venturi 
meter  has  become  damaged  or  corroded, 
then: 

(1)  Replace  the  primary  element  with 
another  primary  element  meeting  the 
requirements  of  American  Gas  Association 


Report  No.  3  or  ASME  MFC-3M-1989,  as 
cited  in  section  2.1.5.1  of  this  appendix  (both 
standards  incorporated  by  reference  under 
§75.6); 

(2)  Replace  the  primary  element  with 
another  primary  element,  and  demonstrate 
that  the  overall  flowmeter  accuracy  meets  the 
accuracy  specification  in  section  2.1.5  of  this 
appendix  under  the  procedures  of  section 
2.1.5.2  of  this  appendix;  or 

(3)  Restore  the  damaged  or  corroded 
primary  element  to  "as  new"  condition; 
determine  the  overall  accuracy  of  the 
flowmeter,  using  either  the  specifications  of 
American  Gas  Association  Report  No.  3  or 
ASME  MFC-3M-1989,  as  cited  in  section 
2.1.5.1  of  this  appendix  (both  standards 
incorporated  by  reference  under  §  75.6);  and 
retest  the  transmitters  or  transducers  prior  to 
providing  quality  assured  data  from  the 
flowmeter. 

(b)  If  the  primary  element  size  is  changed, 
calibrate  the  transmitter  or  transducers 
consistent  with  the  new  primary  element 
size.  Data  from  the  fuel  flovnneter  are 
considered  invalid,  begiiming  with  the  date 
and  hour  of  a  failed  visual  inspecti6n  and 
continuing  imtil  the  date  and  hour  when: 

(1)  The  damaged  or  corroded  primary 
element  is  replaced  with  another  primary 
element  meeting  the  requirements  of 
American  Gas  Association  Report  No.  3  or 
ASME  MFC-3M-1989,  as  cited  in  section 

2.1.5.1  of  this  appendix  (both  standards 
incorporated  by  reference  under  §  75.6); 

(2)  The  damaged  or  corroded  primary 
element  is  replaced,  and  the  overall  accuracy 
of  the  floMrmeter  is  demonstrated  to  meet  the 
accuracy  specification  in  section  2.1.5  of  this 
appendix  under  the  procedures  of  section 

2.1.5.2  of  this  appendix;  or 

(3)  The  restored  primary  element  is 
installed  to  meet  the  requirements  of 
American  Gas  Association  Report  No.  3  or 
ASME  MFC-3M-1989,  as  cited  in  section 
2.1.5.1  of  this  appendix  (both  standards 
incorporated  by  reference  under  §  75.6)  and 
its  transmitters  or  transducers  are  retested  to 
meet  the  accuracy  specification  in  section 
2.1.6.1  of  this  appendix. 

(c)  During  this  period,  provide  data  from 
another  fuel  flowmeter  that  meets  the 
requirements  of  §  75.20(d)  and  section  2.1.5 
of  this  appendix,  or  substitute  for  fuel  flow 
rate  using  the  missing  data  procedures  in 
section  2.4.2  of  this  appendix. 

2.1.7  Fuel  Flow-to-Load  Quality 
Assurance  Testing  for  Certified  Fuel 
Flowmeters 

The  procedures  of  this  section  may  be  used 
as  an  optional  supplement  to  the  quality 
assurance  procedures  in  section  2.1.5.1, 
2.1.5.2,  2.1.6.1,  or  2.1.6.4  of  this  appendix 
when  conducting  periodic  quality  assurance 
testing  of  a  certified  fuel  flowmeter.  Note, 
however,  that  these  procedures  may  not  be 
used  unless  the  168-hour  baseline  data 
requirement  of  section  2.1.7.1  of  this 
appendix  has  been  met.  If,  following  a 
flowmeter  accuracy  test  or  flowmeter 
transmitter  test  and  primary  element 
inspection,  where  applicable,  the  procedures 
of  this  section  are  performed  during  each 


subsequent  fuel  flowmeter  QA  operating 
quarter,  as  defined  in  §  72.2  of  this  chapter 
(excluding  the  quarter(s)  in  which  the 
baseline  data  are  collected),  then  these 
procedures  may  be  used  to  meet  the 
requirement  for  periodic  quality  assurance 
for  a  period  of  up  to  20  calendar  quarters 
from  the  previous  periodic  quality  assurance 
procedure(s)  performed  according  to  sections 
2.1.5.1.  2.1.5.2,  or  2.1.6.1  through  2.1.6.4  of 
this  appendix.  The  procedures  of  this  section 
are  not  required  for  any  quarter  in  which  a 
flowmeter  accuracy  test  or  a  transmitter 
accuracy  test  and  a  primary  element 
inspection,  where  applicable,  are  conducted. 
Notwithstanding  the  requirements  of 
§  75.54(a)  or  §  75.57(a),  as  applicable,  when 
using  the  procedures  of  this  section,  keep 
records  of  the  test  data  and  results  from  the 
previous  flowmeter  accuracy  test  under 
section  2.1.5.1  or  2.1.5.2  of  this  appendix, 
records  of  the  test  data  and  results  from  the 
previous  transmitter  or  transducer  acciu^cy 
test  under  section  2.1.6.1  of  this  appendix  for 
orifice-,  nozzle-,  and  venturi-type  fuel 
flowmeters,  and  records  of  the  previous 
visual  inspection  of  the  primary  element 
required  under  section  2.1.6.4  of  this 
appendix  for  orifice-,  nozzle-,  and  venturi- 
type  fuel  flowmeters  tmtil  the  next  flowmeter 
accuracy  test,  transmitter  accuracy  test,  or 
visual  inspection  is  performed,  even  if  the 
previous  flowmeter  accuracy  test,  transmitter 
accuracy  test,  or  visual  inspection  was 
performed  more  than  three  years  previously. 

2.1.7.1    Baseline  Flow  Rate-to-Load  Ratio  or 
Heat  Input-to-Load  Ratio 

(a)  Determine  Rbue,  the  baseline  value  of 
the  ratio  of  fuel  flow  rate  to  unit  load, 
following  each  successful  periodic  quality 
assurance  procedure  performed  according  to 
sections  2.1.5.1,  2.1.5.2.  or  2.1.6.1  and  2.1.6.4 
of  this  appendix.  Establish  a  baseline  period 
of  data  consisting,  at  a  minimum,  of  168 
hours  of  quality  assured  fuel  flowmeter  data. 
Baseline  data  collection  shall  begin  with  the 
first  hour  of  fuel  flowmeter  operation 
following  completion  of  the  most  recent 
quality  assurance  procedure(s),  during  which 
only  the  fuel  measured  by  the  fuel  flowmeter 
is  combusted  (i.e.,  only  gas,  only  residual  oil, 
or  only  diesel  fuel  is  combusted  by  the  unit). 
•  During  the  baseline  data  collection  period, 
the  owner  or  operator  may  exclude  as  non- 
representative  any  hour  in  which  the  unit  is 
"ramping"  up  or  down,  (i.e..  the  load  during 
the  hour  differs  by  more  than  15.0  percent 
from  the  load  in  the  previous  or  subsequent 
hour)  and  may  exclude  any  hour  in  which 
the  imit  load  is  in  the  lower  25.0  percent  of 
the  range  of  operation,  as  defined  in  section 
6.5.2.1  of  appendix  A  to  this  part  (unless 
operation  in  this  lower  25.0  percent  of  the 
range  is  considered  normal  for  die  unit).  The 
baseline  data  must  be  obtained  no  later  than 
the  end  of  the  fourth  calendar  quarter 
following  the  calendar  quarter  of  the  most 
recent  quality  assurance  procedure  for  that 
fuel  flowmeter.  For  orifice-,  nozzle-,  and 
venturi-type  fuel  flowmeters,  if  the  fuel  flow- 
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to-load  ratio  is  to  be  used  as  a  supplement 
both  to  the  transmitter  accuracy  test  under 
section  2.1.6.1  of  this  appendix  and  to 
primary  element  inspections  under  section 
2.1.6.4  of  this  appendix,  then  the  baseline 
data  must  be  obtained  after  both  procedures 
are  completed  and  no  later  than  the  end  of 
the  fourth  calendar  quarter  following  the 
calendar  quarter  of  both  the  most  recent 
transmitter  or  transducer  test  and  the  most 
recent  primary  element  inspection  for  that 
fuel  flowmeter.  From  these  168  (or  more) 
hours  of  baseline  data,  calculate  the  baseline 
fuel  flow  rate-to-load  ratio  as  follows: 


D  _  QbMC 

*^bme  -^ 


(Eq.  D-lb) 


where: 

RbMe  =  Value  of  the  fuel  flow  rate-to-load 
ratio  during  the  baseline  period;  100 
scfh/MWe  or  100  scfh/klb  per  hour 
steam  load  for  gas-firing;  (lb/hr)/MWe  or 
(lb/hr)/klb  per  hour  steam  load  for  oil- 
firing. 

QbMC  =  Average  fuel  flow  rate  measured  by 
the  fuel  flowmeter  during  the  baseline 
period,  100  scfh  for  gas-firing  and  Ib/hr 
for  oil-firing. 


I«vg  =  Average  unit  load  during  the  baseline 
period,  megawatts  or  1000  Ib/hr  of 
steam. 

(b)  In  Equation  D-lb,  for  a  common  pipe 
header,  Uvg  is  the  sum  of  the  operating  loads 
of  all  units  that  receive  fuel  through  the 
common  pipe  header.  For  a  unit  that  receives 
its  fuel  through  multiple  pipes,  Qb^,  is  the 
sum  of  the  fuel  flow  rates  for  a  particular  fuel 
(i.e.,  gas,  diesel  fuel,  or  residual  oil)  from 
each  of  the  pipes.  Round  off  the  value  of  RhM, 
to  the  nearest  tenth. 

(c)  Alternatively,  a  baseline  value  of  the 
»ross  heat  rate  (GHR)  may  be  determined  in 
lieu  of  Rb,^:.  The  baseline  value  of  the  GHR. 
GHRtMK.  shall  be  determined  as  follows: 


.^w^x  (Heat  Input),„ 

(GHR)b.,.  = *^    '"^  X 1000        (Eq.  D-lc) 


'avg 


Where: 

(GHR)bue  =  Baseline  value  of  the  gross  heat 
rate  during  the  baseline  period,  Btu/kwh 
or  Btu/lb  steam  load. 

(Heat  Input).vg  =  Average  (mean)  hourly  heat 
input  rate  recorded  by  the  fuel  flovtrmeter 
during  the  baseline  period,  as 
determined  using  the  applicable 
equation  in  appendix  F  to  this  part, 
mmBtu/hr. 

Uvg  =  Average  (mean)  unit  load  during  the 
baseline  period,  megawatts  or  1000  Ib/hr 
of  steam. 

(d)  Report  the  current  value  of  Rb«  (or 
GHRbme)  and  the  completion  date  of  the 
associated  quality  assurance  procedure  in 
each  electronic  quarterly  report  required 
under  §  75.64. 


2.1.7.2    Data  Preparation  and  Analysis 

(a)  Evaluate  the  fuel  flow  rate-to-load  ratio 
(or  GHR)  for  each  fuel  flowmeter  QA 
operating  quarter,  as  defined  in  §  72.2  of  this 
chapter.  At  the  end  of  each  fuel  flowmeter 
QA  operating  quarter,  use  Equation  D-ld  in 
this  appendix  to  calculate  Rh,  the  hourly  fuel 
flow-to-load  ratio,  for  every  quality  assured 
hourly  average  fuel  flow  rate  obtained  with 
a  certified  fuel  flowmeter. 


Rh=7^        (Eq.  D-ld) 

where: 

Rh  =  Hourly  value  of  the  fuel  flow  rate-to- 
load  ratio;  100  scfli/MWe,  (lb/hr)/MWe, 
100  scfh/1000  Ib/hr  of  steam  load,  or 
(lb/hr)/1000  Ib/hr  of  steam  load. 


Qh  =  Hourly  fuel  flow  rate,  as  measured  by 
the  fuel  flowmeter,  100  scfh  for  gas-firing 
or  Ib/hr  for  oil-firing. 

I*  =  Hourly  imit  load,  megawatts  or  1000 
Ib/hr  of  steam. 

(b)  For  a  common  pipe  header,  U,  shall  be 
the  sum  of  the  hourly  operating  loads  of  all 
units  that  receive  fuel  through  the  common 
pipe  header.  For  a  unit  that  receives  its  fuel 
through  multiple  pipes,  Qi,  will  be  the  sum 
of  the  fuel  flow  rates  for  a  particular  fuel  (i.e., 
gas,  diesel  fuel,  or  residual  oil)  from  each  of 
the  pipes.  Round  off  each  value  of  Rh  to  the 
nearest  tenth. 

(c)  Alternatively,  calculate  the  hourly  gross 
heat  rates  (GHR)  in  lieu  of  the  hourly  flow- 
to-load  ratios.  If  this  option  is  selected, 
calculate  each  hourly  GHR  value  as  follows: 


(GHR),  =  ^"^^^^P"^)^x  1000 


(Eq.  D-le) 


Where: 

(GHR)h  =  Hourly  value  of  the  gross  heat  rate, 
Btu/kwh  or  Btu/lb  steam  load. 

(Heat  Input)h  =  Hourly  heat  input  rate,  as 
determined  using  the  applicable 
equation  in  appendix  F  to  this  part, 
nunBtu/hr. 

Lk  =  Hourly  unit  load,  megawatts  or  1000 
Ib/hr  of  steam. 

(d)  Evaluate  the  calculated  flow  rate-to- 
load  ratios  (orgross  heat  rates)  as  follows. 

.  Perform  a  separate  data  analysis  for  each  fuel 
flowmeter  following  the  procedures  of  this 
section.  Base  each  analysis  on  a  minimum  of 
168  hours  of  data.  If,  for  a  particular  fuel 
flowmeter,  fewer  than  168  hourly  flow-to- 
load  ratios  (or  GHR  values)  are  available,  a 
flow-to-load  (or  GHR)  evaluation  is  not 
required  for  that  flowmeter  for  that  calendar 
quarter. 

(e)  For  each  hourly  flow-to-load  ratio  or 
GHR  value,  calculate  the  percentage 
difference  (percent  Dh)  bom  the  baseline  fuel 
flow-to-load  ratio  using  Equation  D-lf. 


%D,= 


Where: 


\^tmse  ~R| 


xlOO      (Eq.  D-lf) 


%Dh  =  Absolute  value  of  the  percentage 
difference  between  the  hourly  fuel  flow 
rate-to-load  ratio  and  the  baseline  value 
of  the  fuel  flow  rate-to-load  ratio  (or 
hourly  and  baseline  GHR). 

Rh  =  The  hourly  fuel  flow  rate-to-load  ratio 
(or  GHR). 

RbM.  =  The  value  of  the  fuel  flow  rate-to-load 
ratio  (or  GHR)  firom  the  baseline  period, 
determined  in  accordance  with  section 
2.1.7.1  of  this  appendix. 

(f)  Consistently  use  RbMc  and  Rh  in 
Equation  D-lf  if  the  fuel  flow-to-load  ratio  is 
being  evaluated,  and  consistently  use 
(GHR)b«e  and  (GHR)h  in  Equation  D-lf  if  the 
gross  heat  rate  is  being  evaluated. 

(g)  Next,  determine  the  arithmetic  average 
of  all  of  the  hourly  percent  difference 
(percent  Dh)  values  using  Equation  D-lg,  as 
follows: 


(Eq.  D-lg) 


Where: 

Ef  =  Quarterly  average  percentage  difference 
between  hourly  flow  rate-to-load  ratios 
and  the  baseline  value  of  the  fuel  flow 
rate-to-load  ratio  (or  hourly  and  baseline 
GHR). 
%Dh  =  Percentage  difference  between  the 
hourly  fuel  flow  rate-to-load  ratio  and 
the  baseline  value  of  the  fuel  flow  rate- 
to-load  ratio  (or  hourly  and  baseline 
GHR). 
q  =  Number  of  hours  used  in  fuel  flow-to- 
load  (or  GHR)  evaluation, 
(h)  When  the  quarterly  average  load  value 
used  in  the  data  analysis  is  greater  than  50 
MWe  (or  500  klb  steam  per  hour),  the  results 
of  a  quarterly  fuel  flow  rate-to-load  (or  GHR) 
evaluation  are  acceptable  and  no  further 
action  is  required  if  the  Quarterly  average 
percentage  difference  (EfJ  is  no  greater  ihan 
10.0  percent.  When  the  arithmetic  average  of 
the  hourly  load  values  used  in  the  data 
analysis  is  550  MWe  (or  500  klb  steam  per 
hour),  the  results  of  the  analysis  are 
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acceptable  if  the  value  of  £f  is  no  greater  than 
15.0  percent. 

2.1.7.3    Optional  Data  Exclusions 

(a)  If  Ef  is  outside  the  limits  in  section 
2.1.7.2  of  this  appendix,  the  owner  or 
operator  may  re-examine  the  hourly  fuel  flow 
rate-to-load  ratios  (or  GHRs)  that  were  used 
for  the  data  analysis  and  identify  and  exclude 
fuel  flow-to-load  ratios  or  GHR  values  for  any 
non-representative  fuel  flow-to-load  ratios  or 
GHR  values.  Specifically,  the  Rh  or  (GHR)h 
values  for  the  following  hours  may  be 
considered  non-representative:  any  hour  in 
which  the  unit  combusted  another  fuel  in 
addition  to  the  fuel  measured  by  the  fuel 
flowmeter  being  tested;  or  any  hour  for 
which  the  load  differed  by  more  than  ±15.0 
percent  from  the  load  during  either  the 
preceding  hour  or  the  subsequent  hour;  or 
any  hour  for  which  the  imit  load  was  in  the 
lower  25.0  percent  of  the  range  of  operation, 
as  defined  in  section  6.5.2.1  of  appendix  A 

to  this  part  (unless  operation  in  the  lower 
25.0  percent  of  the  range  is  considered 
normal  for  the  unit). 

(b)  After  identifying  and  excluding  all  non- 
representative  hourly  fuel  flow-to-load  ratios 
or  GHR  values,  analyze  the  quarterly  fuel 
flow  rate-to-load  data  a  second  time. 


2.1.7.4    Consequences  of  Failed  Fuel  Flow- 
to-Load  Ratio  Test 

(a)  If  Ef  is  outside  the  applicable  limit  in 
section  2.1.7.2  of  this  appendix  (after 
analysis  using  any  optional  data  exclusions 
under  section  2.1.7.3  of  this  appendix), 
perform  transmitter  accuracy  tests  according 
to  section  2.1.6.1  of  this  appendix  for  orifice- 
,  nozzle-,  and  venturi-type  flowmeters,  or 
perform  a  fuel  flowmeter  accuracy  test,  in 
accordance  with  section  2.1.5.1  or  2.1.5.2  of 
this  appendix,  for  each  fuel  flowmeter  for 
which  Ef  is  outside  of  the  applicable  limit.  In 
addition,  for  an  orifice-,  nozzle-,  or  venturi- 
type  fuel  flowmeter,  repeat  the  fuel  flow-to- 
load  ratio  comparison  of  section  2.1.7.2  of 
this  appendix  using  six  to  twelve  hours  of 
data  following  a  passed  transmitter  accuracy 
test  in  order  to  verify  that  no  significant 
corrosion  has  affected  the  primary  element. 
If,  for  the  abbreviated  6-to-12  hour  test,  the 
orifice-,  nozzle-,  or  venturi-type  fuel 
flowmeter  is  not  able  to  meet  the  limit  in 
section  2.1.T.2  of  this  appendix,  then  perform 
a  visual  inspection  of  the  primary  element 
according  to  section  2.1.6.4  of  this  appendix, 
and  repair  or  replace  the  primary  element,  as 
necessary. 

(b)  Substitute  for  fuel  flow  rate,  for  any 
hour  when  that  fuel  is  combusted,  using  the 
missing  data  procedures  in  section  2.4.2  of 


this  appendix,  beginning  with  the  first  hour 
of  the  calendar  quarter  following  the  quarter 
for  which  Ef  was  found  to  be  outside  the 
applicable  limit  and  continuing  until  qualify 
assured  fuel  flow  data  become  available. 
Following  a  failed  flow  rate-to-load  or  GHR 
evaluation,  data  finm  the  flowmeter  shall  not 
be  considered  quality  assured  until  the  hour 
in  which  all  required  flowmeter  accuracy 
tests,  transmitter  accuracy  tests,  visual 
inspections  and  diagnostic  tests  have  been 
passed.  Additionally,  a  new  value  of  Rb«sc  or 
(GHR)base  shall  be  established  no  later  than 
two  flowmeter  QA  operating  quarters  after 
the  quarter  in  which  the  required  qualify 
assurance  tests  are  completed  (note  that  for 
orifice-,  nozzle-,  or  venturi-type  fuel 
flovtrmeters,  establish  a  new  value  of  Rb«e  or 
(GHR)bue  only  if  both  a  transmitter  accuracy 
test  and  a  primary  element  inspection  have 
been  performed). 

2.1.7.5    Test  Results 

Report  the  results  of  each  quarterly  flow 
rate-to-load  (or  GHR)  evaluation,  as 
determined  from  Equation  D-lg,  in  the 
electronic  quarterly  report  required  under 
§  75.64.  Table  D-3  is  provided  as  a  reference 
on  the  type  of  information  to  be  recorded 
under  §  75.59  and  reported  under  §  75.64. 


Table  D-3.— Baseline  Information  and  Test  Results  for  Fuel  Flow-to-Load  Test 


Plant  name: State: ORIS  code: 

Unit/pipe   ID  #: Fuel  flowmeter  component  and  system   ID  #s: - 

year 

Range  of  operation: to MWe  or  kib  steam/hr  (indicate  units) 

Time  period 

Baseline  period 

Completion  date  arid  time  of  most  recent  primary  element  inspection  (orifice-,  nozzle-,  and  ven- 
turi-type flowmeters  only). 

__/__/ : 

Completion  date  and  time  of  the  most  recent  flowmeter  or  transmitter  accuracy  test  

/       / : 

Beginning  date  and  time  of  baseline  period 

__/__/ : 

End  date  and  time  of  baseline  period „ .-. 

/       / : 

Average  fuel  flow  rate (100  sdh  for  gas  and  Ib/hr  for  oil) 

Average  load; (MWe  or  1000  lb  steam/hr) 

Baseline  fuel  flow-to-load  ratio 

Units  of  fuel  flow-to-load: 

Baseline  GHR: 

Units  of  fuel  flow-to-load: 

Number  of  hours  excluded  from  baseline  ratio  or  GHR  due  to  ramping  load: 

Number  of  hours  in  the  lower  25.0  percent  of  the  range  of  operation  excluded  from  baseline  ra- 
tion or  GHR: hrs. 


.Calendar  quarter  (1st,  2nd,  3rd,  4th)  and 


Quarter 


Number  of  hours  excluded  from  quarterty  aver- 
age due  to  co-firing  different  fuels: 
hrs. 

Number  of  hours  excluded  from  quarterty  aver- 
age due  to  ramping  load: hrs. 

Numt>er  of  hours  in  the  lower  25.0  percent  of 
the  range  of  operation  excluded  from  quar- 
terty average: hrs. 

Number  of  hours  included  in  quarterty  average: 
hrs. 

Quarterty  percentage  difference  between  hour- 
ly ratios  and  baseline  ratio:  per- 
cent. 

Test  result:  pass,  fail. 


2.2  Oil  Sampling  and  Analysis 

Perform  sampling  and  analysis  of  oil  to 
determine  the  following  fuel  properties  for 
each  fype  of  oil  combusted  by  a  unit: 
percentage  of  sulfur  by  weight  in  the  oil; 


gross  calorific  value  (GCV)  of  the  oil;  and,  if 
necessary,  the  density  of  the  oil.  Use  the 
sulfur  content,  density,  and  gross  calorific 
value,  determined  under  the  provisions  of 
this  section,  to  calculate  S02  mass  emission 


rate  and  heat  input  rate  for  each  fuel  using 
the  applicable  procedures  of  section  3  of  this 
appendix.  The  designated  representative  may 
petition  for  reduced  GCV  and  or  density 
sampling  under  §  75.66  if  the  fuel  combusted 
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has  a  consistent  and  relatively  non-variable 
GCV  or  density. 


Table  D-^.— Oti  Sampling  Methods  and  Sulfur,  Density  and  Gross  Calorific  Value  Used  in  Calculations 


Parameter 


Oil  Sulfur  Content 


Oil  Density 


Oil  GCV 


Sampling  technique/rrequency 


Dally  manual  sampling 


Flow  proportional/weekly  composite 

In  storage  tank  (after  additkxi  df  fuel  to  tank) 


As  delivered  (in  delivery  truck  or  barge).^ 
Daily  manual  sampling 


Row  proportional/weekly  composite 

In  storage  tank  (after  addition  of  fuel  to  tank) 

As  delivered  (in  delivery  tmck  or  large).'  


Daily  manual  sampling 


Flow  proportional/weekly  composite  ...-. 

In  storage  tank  (after  addition  of  fuel  to  tank) 

As  delivered  (in  deTivery  tmck  or  barge).'*^ 


Value  used  in  cak:ul8tnns 


1 .  Highest  sulfur  content  from  prevkxis  30  daily  samples;  or 

2.  Actual  daily  value. 
Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  prevkxjs  calendar  yean  or 

3.  Maximum  value  altowed  by  contract.^ 

1   Highest  of  all  sampled  values  in  previous  calendar  year;  or 
2.  Maximum  value  allowed  by  contract.' 

1 .  Use  the  highest  density  from  the  prevkxjs  30  daily  samples;  or 

2.  Actual  measured  value. 
Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  prevkxjs  calendar  year,  or 

3.  Maximum  value  allowed  by  contract.' 

1 .  Highest  of  all  sampled  values  in  previous  calendar  year;  or 

2.  Maximum  value  allowed  by  contract.' 

1 .  Highest  fuel  GCV  from  the  prevkxjs  30  daily  samples;  or 

2.  Actual  measured  value. 
Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Higfiest  of  all  sampled  values  in  prevraus  calerxlar  year  or 

3.  Maximum  value  allowed  by  contract.' 

1 .  Highest  of  all  sampled  values  in  previous  calendar  year  or 

2.  Maximum  value  allowed  by  contract.' 


us^JllSlate  l^iS^o^  hlal^ut"  '"""^  ~"*"^'  «"^  *^^  ^"'"«'  "^  ^^"^  <>'  ««*  ^-^  »  no  graater  than  the  assumed  value 


2.2.1    When  combusting  oil,  use  one  of  the 
following  methods  to  sample  the  oil  (see 
Table  D-4):  sample  from  the  storage  tank  for 
the  unit  after  each  addition  of  oil  to  the 
storage  tank,  in  accordance  with  section 
2.2.4.2  of  this  appendix;  or  sample  from  the 
fuel  lot  in  the  shipment  tank  or  container 
upon  receipt  of  each  oil  delivery  or  from  the 
fuel  lot  in  Qie  oil  supplier's  storage  container, 
in  accordance  with  section  2.2.4.3  of  this 
appendix;  or  use  the  flow  proportional 
sampling  methodology  in  section  2.2.3  of  this 
appendix;  or  use  the  daily  manual  sampling 
methodology  in  section  2.2.4.1  of  this 
appendix.  For  purposes  of  this  appendix,  a 
fuel  lot  of  oil  is  the  mass  or  volume  of 
product  oil  from  one  source  (supplier  or 
pretreatment  facility),  intended  as  one 
shipment  or  delivery  (e.g.,  ship  load,  barge 
load,  group  of  trucks,  discrete  purchase  of 
diesel  fuel  through  pipeline,  etc.).  A  storage 
tank  is  a  container  at  a  plant  holding  oil  that 
is  actually  combusted  by  the  unit,  such  that 
no  blending  of  any  other  fuel  with  the  fuel 
in  the  storage  tank  occurs  from  the  time  that 
the  fuel  lot  is  transferred  to  the  storage  tank 
to  the  time  when  the  fuel  is  combusted  in  the 
unit. 
2.2.2    (Reserved] 

2.2.3    Flow  Proportional  Sampling 

Conduct  flow  proportional  oil  sampling  or 
continuous  drip  oil  sampling  in  accordance 
with  ASTM  D4177-82  (Reapproved  1990), 
"Standard  Practice  for  Automatic  Sampling 
of  Petroleum  and  Petroleum  Products" 
(incorporated  by  reference  under  §  75.6), 
every  day  the  unit  is  combusting  oil.  Extract 
oil  at  least  once  every  hour  and  blend  into 
a  composite  sample.  The  sample  compositing 
period  may  not  exceed  7  calendar  days  (168 


hrs).  Use  the  actual  sulfur  content  (and  where 
density  data  are  required,  the  actual  density) 
frtjm  the  composite  sample  to  calculate  the 
hoiu-ly  SO2  mass  emission  rates  for  each 
operating  day  represented  by  the  composite 
sample.  Calculate  the  hourly  heat  input  rates 
for  each  operating  day  represented  by  the 
composite  sample,  using  the  actual  gross 
calorific  value  from  the  composite  sample. 
2.2.4    Manual  Sampling 
2.2.4.1    Daily  Samples 

Representative  oil  samples  may  be  taken 
from  the  storage  tank  or  ftiel  flow  line 
manually  every  day  that  the  unit  combusts 
oil  according  to  ASTM  D4057-88,  "Standard 
Practice  for  Manual  Sampling  of  Petroleum 
and  Petroleum  Products"  (incorporated  by 
reference  under  §  75.6).  Use  either  the  actual 
daily  sulfur  content  or  the  highest  fuel  sulfur 
content  recorded  at  that  unit  from  the  most 
recent  30  daily  samples  for  the  purpose  of 
calculating  SO2  emissions  under  section  3  of 
this  appendix.  Use  either  the  gross  calorific 
value  measured  from  that  day's  sample  or  the 
highest  GCV  from  the  previous  30  days' 
samples  to  calculate  heat  input.  If  oil 
supplies  with  different  sulfur  contents  are 
combusted  on  the  same  day,  sample  the 
highest  sulfiu-  fuel  combusted  that  day. 

2.2.4.2 
Tank 


Sampling  From  a  Unit's  Storage 


Take  a  manual  sample  after  each  addition 
of  oil  to  the  storage  tank.  Do  not  blend 
additional  fuel  with  the  sampled  fuel  prior  to 
combustion.  Sample  according  to  the  single 
tank  composite  sampling  procedure  or  all- 
levels  sampling  procedure  in  ASTM  D4057- 
88,  "Standard  Practice  for  Manual  Sampling 
of  Petroleum  and  Petroleum  Products" 


(incorporated  by  reference  under  §  75.6).  Use 
the  sulfur  content  (and  where  required,  the 
density)  of  either  the  most  recent  sample  or 
one  of  the  conservative  assumed  values 
described  in  section  2.2.4.3  of  this  appendix 
to  calculate  SOj  mass  emission  rate. 
Calculate  heat  input  rate  using  the  gross 
calorific  value  from  either: 

(a)  The  most  recent  oil  sample  taken  or 

(b)  One  of  the  conservative  assumed  values 
described  in  section  2.2.4.3  of  this  appendix. 
2.2.4.3    Sampling  From  Each  DeUvery 

(a)  Alternatively,  an  oil  sample  may  be 
taken  fix>m — 

(1)  The  shipment  tank  or  container  upon 
receipt  of  each  lot  of  fuel  oil  or 

(2)  The  supplier's  storage  container  which 
holds  the  lot  of  fuel  oil.  (Note:  a  supplier 
need  only  sample  the  storage  containerx)nce 
for  sulfur  content,  GCV  and,  where  required, 
the  density  so  long  as  the  fuel  sulfur  content 
and  GCV  do  not  change  and  no  fuel  is  added 
to  the  supplier's  storage  container.) 

(b)  For  the  purpose  of  this  section,  a  lot  is 
defined  as  a  shipment  or  delivery  (e.g.,  ship 
load,  barge  load,  group  of  trucks,  discrete 
purchase  of  diesel  fuel  through  a  pipeline, 
etc.)  of  a  single  fuel. 

(c)  Oil  sampling  may  be  performed  either 
by  the  owner  or  operator  of  an  affected  unit, 
an  outside  laboratory,  or  a  fuel  supplier, 
provided  that  samples  are  representative  and 
that  sampling  is  performed  according  to 
either  the  single  tank  composite  sampling 
procedure  or  the  all-levels  sampling 
procedure  in  ASTM  04057-88,  "Standard 
Practice  for  Manual  Sampling  of  Petroleum 
and  Petroleum  Products"  (incorporated  by 
reference  under  §  75.6).  Except  as  otherwise 
provided  in  this  section,  calculate  SO2  mass 
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emission  rate  using  the  sulfur  content  (and 
where  required,  the  density)  from  one  of  the 
two  following  values,  and  calculate  heat 
input  using  the  gross  caloriflc  value  from  one 
of  the  two  following  values: 

(1)  The  highest  value  sampled  during  the 
previous  calendar  year  (this  option  is 
allowed  for  any  consistent  fuel  which  comes 
from  a  single  source  whether  or  not  the  fuel 
is  supplied  under  a  contractual  agreement)  or 

(2)  The  maximum  value  indicated  in  the 
contract  with  the  fuel  supplier.  Continue  to 
use  this  assumed  contract  value  unless  and 
until  the  actual  sampled  sulfur  content, 
density,  or  gross  calorific  value  of  a  delivery 
exceeds  the  assumed  value. 

(d)  If  the  actual  sampled  sulfur  content, 
gross  calorific  value,  or  density  of  an  oil 
sample  is  greater  than  the  assumed  value  for 
.  that  parameter,  then  use  the  actual  sampled 
value  for  sulfur  content,  gross  CF.lorific  value, 
or  density  of  fuel  to  calculate  SOj  mass 
emission  rate  or  heat  input  rate  as  the  new 
assumed  sulfur  content,  gross  calorific  value, 
or  density.  Continue  to  use  this  new  assumed 


value  to  calculate  SO2  mass  emission  rate  or 
heat  input  rate  unless  and  until:  it  is 
superseded  by  a  higher  value  fit)m  an  oil 
sample;  or  it  is  superseded  by  a  new  contract 
in  which  case  the  new  contract  value 
becomes  the  assumed  value  at  the  time  the 
fuel  specified  under  the  new  contract  begins 
to  be  combusted  in  the  unit;  or  (if  applicable) 
both  the  calendar  year  in  which  the  sampled 
value  exceeded  the  assumed  value  and  the 
subsequent  calendar  ye^  have  elapsed. 
***** 

2.2.6    Where  the  flowmeter  records 
volumetric  flow  rate  rather  than  mass  flow 
rate,  analyze  oil  samples  to  determine  the 
density  or  specific  gravity  of  the  oil.  *  *  * 
***** 

2.2.8    Results  from  the  oil  sample  analysis 
must  be  available  no  later  than  thirty 
calendar  days  after  the  sample  is  composited 
or  taken.  However,  during  an  audit,  the 
Administrator  may  require  that  the  results  of 
the  analysis  be  available  as  soon  as 
practicable,  and  no  later  than  5  business  days 


after  receipt  of  a  request  from  the 
Administrator. 

2.3    SO2  Emissions  From  Combustion  of 
Gaseous  Fuels 

(a)  Account  for  the  hourly  SO2  mass 
emissions  due  to  combustion  of  gaseous  fuels 
for  each  hour  when  gaseous  fuels  are 
combusted  by  the  unit  using  the  procedures 
in  this  section. 

(b)  The  procedures  in  sections  2.3.1  and 
2.3.2  of  this  appendix,  respectively,  may  be 
used  to  determine  SO2  mass  emissions  from 
combustion  of  pipeline  natural  gas  and 
natural  gas,  as  defined  in  §  72.2  of  this 
chapter.  The  procedures  in  section  2.3.3  of 
this  appendix  may  be  used  to  account  for  SO2 
mass  emissions  from  any  gaseous  fuel 
combusted  by  a  unit.  For  each  type  of 
gaseous  fuel,  the  appropriate  sampling 
frequency  and  the  sulfur  content  and  GCV 
values  used  for  calculations  of  SO2  mass 
emission  rates  are  summarized  in  the 
following  Table  D-5. 


Table  D-5.— Gas  Sulfur  and  GCV  Values  Used  in  Calculations  for  Various  Fuel  Types 


Parameter 


Fuel  type  and  sampling  frequency 

Pipeline  Natural  Gas  with  H2S  content  less  than  or 
equal  to  0.3  grains/1  OOscf  when  using  the  provisions 
of  section  2.3.1  to  determine  SO2  mass  emissions. 

Natural  Gas  with  H2S  content  less  than  or  equal  to  1 .0 
grain/1  OOscf  when  using  the  provisions  of  section 
2.3.2  to  determine  SO2  mass  emissions. 

Any  gaseous  fuel  delivered  in  shipments  or  lots — Sam- 
ple each  lot  or  shipment. 

Any  gaseous  fuel  transmitted  by  pipeline  and  having  a 
demonstrated  "low  sulfur  variability"  using  the  provi- 
sions of  section  2.3.6 — Sample  daily. 

Any  gaseous  fuel — Sample  hourly 

Pipeline  Natural  Gas — Sample  monthly  

Natural  Gas— Sample  monthly  


Any  gaseous  fuel  delivered  in  shipments  or  lots — Sam- 
ple each  lot  or  shipment. 

Any  gaseous  fuel  transmitted  by  pipeline  and  having  a 
demonstrated  "low  GCV  variability"  using  the  provi- 
sions of  section  2.3.5 — Sample  monthly. 

Any  other  gaseous  fuel  not  having  a  "low  GCV  varia- 
bility"—Sample  at  least  daily.  (Note  that  the  use  of 
an  on-line  GCV  calorimeter  or  gas  chromatograph  is 
allowed). 


Value  used  in  calculations 


Gas  Sulfur  Content 


Gas  GCV 


0.0006  Ib/mmBtu. 


Default  SO2  emission  rate  calculated  from  Eq.  D-1h, 
using  either  the  fuel  contract  maximum  H2S  or  the 
maximum  H2S  from  historical  sampling  data. 

Actual  %  sulfur  from  most  recent  shipment  or 

1.  Highest  %  sulfur  from  previous  year's  samples  \  or 

2.  Maximum  %  sulfur  value  allowed  by  contract  ^ 
Actual  %  sulfur  from  daily  sample;  or  Highest  %  sulfur 

from  previous  30  daily  samples. 

Actual  hourly  sulfur  content  of  the  gas. 

1.  GCV  from  most  recent  monthly  sample  (with  s  48 
operating  hours  in  the  month);  or 

2.  Maximum  GCV  from  contract  1;  or 

3.  Highest  GCV  from  previous  year's  samples.' 

1.  GCV  from  most  recent  monthly  sample  (with  2  48 
operating  hours  in  the  month);  or 

2.  Maximum  GCV  from  contract  ^  or 

3.  Highest  GCV  from  previous  year's  samples.' 
Actual  GCV  from  most  recent  shipment  or  lot  or 

1 .  Highest  GCV  from  previous  year's  samplesi ;  or 

2.  Maximum  GCV  value  allowed  by  contract.' 

1.  GCV  from  most  recent  monthly  sample  (with  S  48 
operating  hours  in  the  month);  or 

2.  Highest  GCV  from  previous  year's  samples.' 
Actual  daily  or  hourly  GCV  of  the  gas. 


'  Assumed  sulfur  content  and  GCV  values  (i.e.,  contract  values  or  highest  values  from  previous  year)  may  only  continue  to  be  used  if  the  sul- 
fur content  or  GCV  of  each  sample  is  no  greater  than  the  assumed  value  used  to  calculate  SO2  emissions  or  heat  input. 


2.3.1    Pipeline  Natural  Gas  Combustion 

The  owner  or  operator  may  determine  the 
SO2  mass  emissions  from  the  combustion  of 
a  fuel  that  meets  the  definition  of  pipeline 


natural  gas,  in  §  72.2  of  this  chapter,  using 
the  procedures  of  this  section. 

2.3.1.1     SO2  Emission  Rate 

For  a  fuel  that  meets  the  definition  of 
pipeline  natural  gas  under  §  72.2  of  this 


chapter,  the  owner  or  operator  may 
determine  the  SO2  mass  emissions  using 
either  a  default  SO2  emission  rate  of  0.0006 
Ib/mmBtu  and  the  procedures  of  this  section, 
the  procedures  in  section  2.3.2  for  natural 
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gas,  or  the  procedures  of  section  2.3.3  for  any 
gaseous  fuel.  For  each  aiTected  unit  using  the 
default  rate  of  0.0006  Ib/mmBtu,  the  owner 
or  operator  must  document  that  the  fuel 
combusted  is  actually  pipeline  natural  gas, 
using  the  procedures  in  section  2.3.1.4  of  this 
appendix. 

2.3.1.2  Hourly  Heat  Input  Rate 

Calculate  hourly  heat  input  rate,  in 
mmBtu/hr,  for  a  unit  combusting  pipeline 
natural  gas,  using  the  procedures  of  section 

3.4.1  of  this  appendix.  Use  the  measured  fuel 
flow  rate  from  section  2.1  of  this  appendix 
and  the  gross  calorific  value  from  section 
2.3.4.1  of  this  appendix  in  the  calculations. 

2.3.1.3  SO2  Hourly  Mass  Emission  Rate  and 
Hourly  Mass  Emissions 

For  pipeline  natural  gas  combustion, 
calculate  the  S02  mass  emission  rate,  in  lb/ 
hr,  using  Equation  D-5  in  section  3.3.2  of  this 
appendix  (when  the  default  SO2  emission 
rate  is  used).  Then,  use  the  calculated  SO2 
mass  emission  rate  and  the  unit  operating 
time  to  determine  the  hourly  SO2  mass 
emissions  from  pipeline  natural  gas 
combustion,  in  lb.  using  Equation  D-12  in 
section  3.5.1  of  this  appendix. 

2.3.1.4  Documentation  That  a  Fuel  Is 
Pipeline  Natural  Gas 

(a)  For  pipeline  natural  gas,  provide 
information  in  the  monitoring  plan  required 
imder  §  75.53,  demonstrating  that  the 
definition  of  pipeline  natural  gas  in  §  72.2  of 
this  chapter  has  been  met.  The  information 
must  demonstrate  that  the  fuel  has  a 
hydrogen  sulfide  content  of  less  than  0.3 
grain/lOOscf.  The  demonstration  must  be 
made  using  one  of  the  following  sources  of 
information: 

(1)  The  gas  quality  characteristics  specified 
by  a  purchase  contract  or  by  a  pipeline 
transportation  contract; 

(2)  A  certification  of  the  gas  vendor,  based 
on  routine  vendor  sampling  and  analysis 
(minimum  of  one  year  of  data  with  samples 
taken  monthly  or  more  frequently); 

(3)  At  least  one  year's  worth  of  analytical 
data  on  the  fuel  hydrogen  sulfide  content 
from  samples  taken  monthly  or  more 
frequently; 

(4)  For  fuels  delivered  in  shipments  or  lots, 
the  sulfur  content  from  all  shipments  or  lots 
received  in  a  one  year  period;  or 

(5)  Data  from  a  720-hour  demonstration 
conducted  using  the  procedures  of  section 
2.3.6  of  this  appendix. 

(b)  When  a  720-hour  test  is  used  for  initial 
qualification  as  pipeline  natural  gas,  the 
owner  or  operator  is  required  to  continue 
sampling  the  fuel  for  hydrogen  sulfide  at 
least  once  per  month  for  one  year  after  the 
initial  qualification  period.  The  use  of  the 
default  natural  gas  SO2  emission  rate  under 
2.3.1.1  is  not  allowed  if  any  sample  during 
the  one  year  period  has  a  hydrogen  sulfide 
content  greater  than  0.3  gr/100  scf. 

2.3.2  Natiu-al  Gas  Combustion 

The  owner  or  operator  may  determine  the 
SO2  mass  emissions  from  the  combustion  of 
a  fuel  that  meets  the  definition  of  natural  gas, 
in  §72.2  of  this  chapter,  using  the  procedures 
of  this  section. 


2.3.2.1  SO2  Emission  Rate 

The  owner  or  operator  may  account  for  SO2 
emissions  either  by  using  a  default  SO2 
emission  rate,  as  determined  under  section 
2.3.2.1.1  of  this  appendix,  or  by  daily 
sampling  of  the  gas  sulfur  content  using  the 
procedures  of  sectign  2.3.3  of  this  appendix. 
For  each  affected  unit  using  a  default  SO2 
emission  rate,  the  owner  or  operator  must 
provide  documentation  that  the  fuel 
combusted  is  actually  natural  gas  according 
to  the  procedures  in  section  2.3.2.4  of  this 
appendix. 

2.3.2.1.1  In  lieu  of  daily  sampling  of  the 
sulfur  content  of  the  natural  gas,  an  SO2 
default  emission  rate  may  be  determined 
using  Equation  D-lh.  Round  off  the 
calculated  SO2  default  emission  rate  to  the 
nearest  0.0001  Ib/mmBtu. 

ER  =  H2S  X  0.0026        (Eq.  D-lh) 

Where: 

ER  =  Default  SO2  emission  rate  for  natural 

gas  combustion,  Ib/nmiBtu. 
HjS  =  Hydrogen  sulfide  content  of  the 

natural  gas,  gr/lOOscf 

2.3.2.1.2  The  hydrogen  sulfide  value  used 
in  Equation  D-lh  may  be  obtained  from  one 
of  the  following  sources  of  information: 

(a)  The  highest  hydrogen  sulfide  content 
specified  by  a  purchase  contract  or  by  a 
pipeline  transportation  contract; 

(b)  The  highest  hydrogen  sulfide  content 
from  a  certification  of  the  gas  vendor,  based 
on  routine  vendor  sampling  and  analysis 
(minimum  of  one  year  of  data  with  samples 
taken  monthly  or  more  frequently); 

(c)  The  highest  hydrogen  sulfide  content 
ftx)m  at  least  one  year's  worth  of  analytical 
data  on  the  fuel  hydrogen  sulfide  content 
from  samples  taken  monthly  or  more 
frequently; 

(d)  For  fuels  delivered  in  shipments  or  lots, 
the  highest  hydrogen  sulfide  content  from  all 
shipments  or  lots  received  in  a  one  year 
period;  or  (5)  the  highest  hydrogen  sulfide 
content  measured  during  a  720-hour 
demonstration  conducted  using  the 
procedures  of  section  2.3.6  of  this  appendix. 

2.3.2.2  Hourly  Heat  Input  Rate 

Calculate  hourly  heat  input  rate  for  natural 
gas  combustion,  in  mmBtu/hr,  using  the 
procedures  in  section  3.4.1  of  this  appendix. 
Use  the  measured  fuel  flow  rate  from  section 
2.1  of  this  appendix  and  the  gross  calorific 
value  from  section  2.3.4.2  of  this  appendix  in 
the  calculations. 

2.3.2.3  S02  Mass  Emission  Rate  and  Hourly 
Mass  Emissions 

'  For  natural  gas  combustion,  calculate  the 
SO2  mass  emission  rate,  in  Ib/hr,  using 
Equation  D-5  in  section  3.3.2  of  this 
appendix,  when  the  default  SO2  emission 
rate  is  used.  Then,  use  the  calculated  SO2 
mass  emission  rate  and  the  unit  operating 
time  to  determine  the  hourly  SO2  mass 
emissions  from  natural  gas  combustion,  in  lb, 
using  Equation  D-12  in  section  3.5.1  of  this 
appendix. 

2.3.2.4  Documentation  that  a  Fuel  Is 
Natural  Gas  ^ 

(a)  For  natural  gas,  provide  information  in 
the  monitoring  plan  required  under  §  75.53, 


demonstrating  that  the  definition  of  natural 
gas  in  §  72.2  of  this  chapter  has  been  met. 
The  information  must  demonstrate  that  the 
fuel  has  a  hydrogen  sulfide  content  of  less 
than  1.0  grain/100  scf.  This  demonstration 
must  be  made  using  one  of  the  following 
sources  of  information: 

(1)  The  gas  quality  characteristics  specified 
by  a  purchase  contract  or  by  a  transportation 
contract; 

(2)  A  certification  of  the  gas  vendor,  based 
on  routine  vendor  sampling  and  analysis 
(minimum  of  one  year  pf  data  with  samples 
taken  monthly  or  more  frequently); 

(3)  At  least  one  year's  worth  of  analytical 
data  on  the  fuel  hydrogen  sulfide  content 
from  samples  taken  monthly  or  more 
fiequently; 

(4)  For  fuels  delivered  in  shipments  or  lots, 
sulfur  content  from  all  shipments  or  lots 
received  in  a  one  year  period;  or 

(5)  Data  from  a  720-hour  demonstration 
conducted  using  the  procedures  of  section 
2.3.6  of  this  appendix. 

(b)  When  a  720-hour  test  is  used  for  initial 
qualification  as  natural  gas,  the  owner  or 
operator  shall  continue  sampling  the  fuel  for 
hydrogen  sulfide  at  least  once  per  month  for 
one  year  after  the  initial  qualification  period. 
The  use  of  the  default  natural  gas  SO2 
emission  rate  under  2.3.2.1.1  is  not  allowed 
if  any  sample  during  the  one  year  period  has 
a  hydrogen  sulfide  content  greater  than  1.0 
grain/ 100  scf 

2.3.3    SO2  Mass  Emissions  From  Any 
Gaseous  Fuel 

The  owner  or  operator  of  a  imit  may 
determine  SCh  mass  emissions  using  this 
section  for  any  gaseous  fuel  (including  fuels 
such  as  refinery  gas,  landfill  gas,  digester  gas. 
coke  oven  gas,  blast  furnace  gas,  coal-derived 
gas,  producer  gas  or  any  other  gas  which  may 
have  a  variable  sulfur  content). 

2.3.3.1     Sulfur  Content  Determination 

2.3.3.1.1  Analyze  the  total  sulfur  content 
of  the  gaseous  fuel  in  grain/100  scf.  at  the 
frequency  specified  in  Table  D-5  of  this 
appendix.  That  is:  for  fuel  delivered  in 
discrete  shipments  or  lots,  sample  each 
shipment  or  lot;  for  fuel  transmitted  by 
pipeline,  if  a  demonstration  is  provided 
under  section  2.3.6  of  this  appendix  showing 
that  the  gaseous  fuel  has  a  "low  sulfur 
variability,"  determine  the  sulfur  content 
daily  using  either  manual  sampling  or  a  gas 
chromatograph;  and  for  all  other  gaseous 
fuels,  determine  the  sulfur  content  on  an 
hourly  basis  using  a  gas  chromatograph. 

2.3.3.1.2  Use  one  of  the  following 
methods  when  using  manual  sampling  (as 
applicable  to  the  type  of  gas  combusted)  to 
determine  the  sulfur  content  of  the  fuel: 
A3TM  D1072-90,  "Standard  Test  Method  for 
Total  Sulfur  in  Fuel  Gases",  ASTM  D4468- 
85  (Reapproved  1989)  "Standard  Test 
Method  for  Total  Sulfur  in  Gaseous  Fuels  by 
Hydrogenolysis  and  Radiometric 
Colorimetry,"  ASTM  D5504-94  "Standard 
Test  Method  for  Determination  of  Sulfur 
Compounds  in  Natural  Gas  and  Gaseous 
Fuels  by  Gas  Chromatography  and 
Chemiluminescence,"  or  ASTM  D3246-81 
(Reapproved  1987)  "Standard  Test  Methoa    . 
for  Sulfur  in  Petroleum  Gas  By  Oxidative 
Microcoulometry"  (incorporated  by  reference 
under  §  75.6). 
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2.3.3.1.3  The  sampling  and  analysis  of 
daily  manual  samples  may  be  performed  by 
the  owner  or  operator,  an  outside  laboratory, 
or  the  gas  supplier.  If  hourly  sampling  with 
a  gas  chromatograph  is  required,  or  a  source 
chooses  to  use  an  online  gas  chromatograph 
to  determine  daily  fuel  sulfur  content,  the 
owner  or  operator  shall  develop  and 
implement  a  program  to  quality  assure  the 
data  from  the  gas  chromatograph,  in 
accordance  with  the  manufacturer's 
recommended  procedures.  The  quality 
assurance  procedures  shall  be  kept  on-site,  in 
a  form  suitable  for  inspection. 

2.3.3.1.4  Results  of  all  sample  analyses 
must  be  available  no  later  than  thirty 
calendar  days  after  the  sample  is  taken. 

2.3.3.2    SO2  Mass  Emission  Rate 
Calculate  the  SO^  mass  emission  rate  for 
the  gaseous  fuel,  in  Ib/hr,  using  equation  D- 
4  in  section  3.3.1  of  this  appendix.  Use  the 
appropriate  sulfur  content,  in  equation  D— 4, 
as  specified  in  Table  D-5  of  this  appendix. 
That  is,  for  fuels  delivered  by  pipeline  which 
demonstrate  a  low  sulfur  variability  (under 
section  2.3.6  of  this  appendix)  use  either  the 
daily  value  or  the  highest  value  in  the 
previous  30  days  or  for  fuels  requiring  hourly 
sulfur  content  sampling  with  a  gas 
chromatograph  use  the  actual  hourly  sulfur 
content). 

2.3.3.3    Hourly  Heat  Input  Rate 

Calculate  the  hourly  heat  input  rate  for 
combustion  of  the  gaseous  fuel,  using  the 
provisions  in  section  3.4.1  of  this  appendix. 
Use  the  measured  fuel  flow  rate  from  section 
2.1  of  this  appendix  and  the  gross  calorific 
value  from  section  2.3.4.3  of  this  appendix  in 
the  calculations. 

2.3.4    Gross  Calorific  Values  for  Gaseous 
Fuels 

Determine  the  GCV  of  each  gaseous  fuel  at 
the  frequency  specified  in  this  section,  using 
one  of  the  following  methods:  ASTM  D1826- 
88,  ASTM  D3588-91,  ASTM  D4891-89,  GPA 
Standard  2172-86  "Calculation  of  Gross 
Heating  Value,  Relative  Density  and 
Compressibility  Factor  for  Natural  Gas 
Mixtures  frum  Compositional  Analysis,"  or 
GPA  Standard  2261-90  "Analysis  for  Natural 
Gas  and  Similar  Gaseous  Mixtures  by  Gas 
Chromatography"  (incorporated  by  reference 
under  §  75.6  of  this  part).  Use  the  appropriate 
GCV  value,  as  specified  in  section  2.3.4.1, 
2.3.4.2  or  2.3.4.3  of  this  appendix,  in  the 
calculation  of  unit  hourly  heat  input  rates. 

2.3.4.1    GCV  of  Pipeline  Natural  Gas 

Determine  the  GCV  of  fuel  that  is  pipeline 
natural  gas,  as  defined  in  §  72.2  of  ti^s 
chapter,  at  least  once  per  calendar  month. 
For  GCV  used  in  calculations  use  the 
specifications  in  Table  D-5:  either  the  value 
from  the  most  recent  monthly  sample,  the 
highest  value  specified  in  a  contract  or  tariff 
sheet,  or  the  highest  value  from  the  previous 
year.  The  fuel  GCV  value  from  the  most 
recent  monthly  sample  shall  be  used  for  any 
month  in  which  that  value  is  higher  than  a 
contract  limit.  If  a  unit  combusts  pipeline 
natural  gas  for  less  than  48  hours  during  a 
calendar  month,  the  sampling  and  analysis 
requirement  for  GCV  is  waived  for  that 
calendar  month.  The  preceding  waiver  is 
limited  by  the  condition  that  at  least  one 


analysis  for  GCV  must  be  performed  for  each 
quarter  the  unit  operates  for  any  amount  of 
time. 

2.3.4.2  GCV  of  Natural  Gas 

Determine  the  GCV  of  fuel  that  is  natiual 
gas,  as  defined  in  §  72.2  of  this  chapter,  on 
a  monthly  basis,  in  the  same  manner  as 
described  for  pipeline  natural  gas  in  section 
2.3.4.1  of  this  appendix. 

2.3.4.3  GCV  of  Other  Gaseous  Fuels 

For  gaseous  fuels  other  than  natural  gas  or 
pipeline  natural  gas,  determine  the  GCV  as 
specified  in  section  2.3.4.3.1,  2.3.4.3.2  or 
2.3.4.3.3,  as  applicable.  2.3.4.3.1  For  a 
gaseous  fuel  that  is  delivered  in  discrete 
shipments  or  lots,  determine  the  GCV  for 
each  shipment  or  lot.  The  determination  may 
be  made  by  sampling  each  delivery  or  by 
sampling  the  supply  tank  after  each  delivery. 
For  sampling  of  each  delivery,  use  the 
highest  GCV  in  the  previous  year's  samples. 
For  sampling  from  the  tank  after  each 
delivery,  use  either  the  most  recent  GCV 
sample  or  the  highest  GCV  in  the  previous 
year.  2.3.4.3.2  For  any  gaseous  fuel  that  does 
not  qualify  as  pipeline  natural  gas  or  natural 
gas  and  which  is  not  delivered  in  shipments 
or  lots  which  performs  the  required  720  hour 
test  under  section  2.3.5  of  this  appendix,  suid 
the  results  of  the  test  demonstrate  that  the 
gaseous  fuel  has  a  low  GCV  variability, 
determine  the  GCV  at  least  monthly.  In 
calculations  of  hourly  heat  input  for  a  unit, 
use  either  the  most  recent  monthly  sample  or 
the  highest  fuel  GCV  fitjm  the  previous  year's 
samples.  2.3.4.3.3  For  any  other  gaseous  fuel, 
determine  the  GCV  at  least  daily  and  use  the 
actual  fuel  GCV  in  calculations  of  unit  hourly 
heat  input.  If  an  online  gas  chromatograph  or 
on-line  calorimeter  is  used  to  determine  fuel 
GCV  each  day,  the  owner  or  operator  shall 
develop  and  implement  a  program  to  quality 
assure  the  data  from  the  gas  chromatograph 
or  on-line  calorimeter,  in  accordance  with 
the  manufacturer's  recommended 
procedures.  The  quality  assurance 
procedures  shall  be  kept  on-site,  in  a  form 
suitable  for  inspection. 

2.3.5    Demonstration  of  Fuel  GCV 
Variability 

(a)  This  demonstration  is  required  of  any 
fuel  which  does  not  qualify  as  pipeline 
natural  gas  or  natural  gas,  and  is  not 
delivered  only  in  shipments  or  lots.  The 
demonstration  data  shall  be  used  to 
determine  whether  daily  or  monthly 
sampling  of  the  GCV  of  the  gaseous  fuel  or 
blend  is  required. 

(b)  To  make  this  demonstration,  proceed  as 
follows.  Provide  a  minimum  of  720  hours  of 
data,  indicating  the  GCV  of  the  gaseous  fiiel    , 
or  blend  (in  Btu/100  scf).  The  demonstration 
data  shall  be  obtained  using  either:  hourly 
sampling  and  analysis  using  the  methods  in 
section  2.3.4  to  determine  GCV  of  the  fuel; 

an  on-line  gas  chromatograph  capable  of 
determining  fuel  GCV  on  an  hourly  basis;  or 
an  on-line  calorimeter.  For  gaseous  fuel 
produced  by  a  variable  process,  the  data  shall 
be  representative  of  and  include  all  process 
operating  conditions  including  seasonal  and 
yearly  variations  in  process  which  may  affect 
hiel  GCV. 

(c)  The  data  shall  be  reduced  to  hourly 
averages.  The  mean  GCV  value  and  the 


standard  deviation  fit)m  the  mean  shall  be 
calculated  from  the  hourly  averages. 
Specifically,  the  gaseous  fuel  is  considered  to 
have  a  low  GCV  variability,  and  monthly  gas 
sampling  for  GCV  may  be  used,  if  the  mean 
value  of  the  GCV  multiplied  by  1.075  is  less 
than  the  sum  of  the  mean  value  and  one 
standard  deviation.  If  the  gaseous  fuel  or 
blend  does  not  meet  this  requirement,  then 
daily  fuel  sampling  and  analysis  for  GCV, 
using  manual  sampling,  a  gas  chromatograph 
or  an  on-line  calorimeter  is  required. 

2.3.6    Demonstration  of  Fuel  Sulfur 
Variability 

(a)  This  demonstration  is  required  for  any 
fuel  which  does  not  qualify  as  pipeline 
natural  gas  or  natural  gas  and  is  hot  delivered 
in  shipments  or  lots.  The  results  of  the 
demonstration  will  be  used  to  determine 
whether  daily  or  hourly  sampling  for  sulfiir 
in  the  fuel  is  required.  To  make  this 
demonstration,  proceed  as  follows.  Provide  a 
minimum  of  720  hours  of  data,  indicating  the 
total  sulfur  content  (and  hydrogen  sulfide 
content,  if  needed  to  define  a  fuel  as  either 
pipeline  natural  gas  or  natural  gas)  of  the 
gaseous  fuel  or  blend  (in  gr/100  scf).  The 
demonstration  data  shall  be  obtained  using 
either  manual  hourly  sampling  or  an  on-line 
gas  chromatograph  capable  of  determining 
fuel  total  sulfur  content  (and,  if  applicable, 
HzS  content)  on  an  hourly  basis.  For  gaseous 
fuel  produced  by  a  variable  process, 
additional  data  shall  be  provided  which  is 
representative  of  all  process  operating 
conditions  including  seasonal  or  annual 
variations  which  may  affect  fuel  sulfur 
content. 

(b)  Reduce  the  data  to  hourly  averages  of. 
the  total  sulfur  content  (and  hydrogen  sulfide 
content,  if  applicable)  of  the  fuel.  "Then, 
calculate  the  mean  value  of  the  total  sulfur 
content  and  standard  deviation  in  order  to 
determine  whether  daily  sampling  of  the 
sulfur  content  of  the  gaseous  fuel  or  blend  is 
sufficient  or  whether  hourly  sampling  with  a 
gas  chromatograph  is  required.  Specifically, 
daily  gas  sampling  and  analysis  for  total 
sulfur  content,  using  either  manual  sampling 
or  an  online  gas  chromatograph,  shall  be 
sufficient,  provided  that  the  standard 
deviation  of  the  hourly  average  values  frt)m 
the  mean  value  does  not  exceed  5.0  grains 
per  100  scf.  If  the  gaseous  fuel  or  blend  does 
not  meet  this  requirement,  then  hourly 
sampling  of  the  fuel  with  a  gas 
chromatograph  and  hourly  reporting  of  the 
average  sulfur  content  of  the  fuel  is  required. 
2.4  •  *  * 

2.4.1    Missing  Data  for  Oil  and  Gas  Samples 

When  fuel  sulfur  content,  gross  calorific 
value  or,  when  necessary,  density  data  are 
missing  or  invalid  for  an  oil  or  gas  sample 
taken  according  to  the  procedures  in  section 
2.2.3,  2.2.4.1,  2.2.4.2,  2.2.4.3,  2.2.5,  2.2.6, 
2.2.7,  2.3.3.1,  2.3.3.1.2,  or  2.3.4  of  this 
appendix,  then  substitute  the  maximum 
potential  sulfur  content,  density,  or  gross 
calorific  value  of  that  fuel  from  Table  D-6  of 
this  appendix.  Irrespective  of  which 
reporting  option  is  selected  (i.e.,  actual  value, 
contract  value  or  highest  value  &t}m  the 
previous  year,  the  missing  data  values  in 
Table  D-6  shall  be  reported  whenever  the 
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results  of  a  required  sample  of  sulfur  content, 
GCV  or  density  is  missing  or  invalid  in  the 
current  calendar  year.  The  substitute  data 
value(s)  shall  be  used  until  the  next  valid 


sample  for  the  missing  parameter(s)  is 
obtained.  Note  that  only  actual  sample 
results  shall  be  used  to  determine  the 
"highest  value  from  the  previous  year"  when 


that  reporting  option  is  used;  missing  data 
values  shall  not  be  used  in  the  determination. 


Table  D-6.— Missing  Data  Substitution  Procedures  for  Sulfur,  Density,  and  Gross  Calorific  Value  Data 

Parameter 

Missing  data  substitution  maximum  potential  value 

Oil  Sulfur  Content  

3.5  percent  for  residual  oil,  or 

1 .0  percent  for  diesel  fuel. 

8.5  lb/gal  for  residual  oil,  or             . 

7.4  tb/gal  for  diesel  fuel. 

19.500  Btu/lb  for  residual  oil  or  20  000  Btu/>b  for  diesel  fuel 

Oil  Densrty 

Oil  GCV 

Gas  Sulfur  Content 

0.3  gr/100  scf  for  pipeline  natural  gas,  or 

1.0  gr/100  scf  for  natural  gas,  or 

Twice  the  higfiest  total  sulfur  content  value  recorded  in  the  previous  30  days  wtien  sampling 

gaseous  fuel  daily  or  hourly. 
1100  Btu/scf  for  pipeline  natural  gas,  natural  gas  or  landfill  gas,  or 
1500  for  butane  or  refinery  gas. 
2100  Btu/scf  for  propane  or  any  other  gaseous  fuel. 

Gas  GCV/Heat  Content 

2.4.2    Whenever  data  .are  missing  fit)m  any 
fuel  flowmeter  that  is  part  of  an  excepted 
monitoring  system  under  appendix  D  or  E  to 
this  part,  where  the  fuel  flowmeter  data  are 
required  to  determine  the  amoimt  of  fuel 
combusted  by  the  unit,  use  the  procedures  in 
sections  2.4.2.2  and  2.4.2.3  of  this  appendix 
to  account  for  the  flow  rate  of  fuel  combusted 
at  the  unit  for  each  hour  during  the  missing 
data  period,  hi  addition,  a  fuel  flowmeter 
used  for  measuring  fuel  combusted  by  a 
peaking  unit  may  use  the  simpliSed  fuel  flow 
missing  data  procedure  in  section  2.4.2.1  of 
this  appendix. 

2.4.2.1    Simplified  Fuel  Flow  Missing  Data 
for  Peaking  Units 

If  no  fuel  flow  rate  data  are  available  for 
a  fuel  flowmeter  system  installed  on  a 
peaking  unit  (as  defined  in  §  72.2  of  this 
chapter),  then  substitute  for  each  hour  of 
missing  data  using  the  maximum  potential 
fuel  flow  rate.  The  maximum  potential  fuel 
flow  rate  is  the  lesser  of  the  following: 

(a)  The  maximum  fuel  flow  rate  the  unit  is 
capable  of  combusting  or  (b)  the  maximum 
flow  rate  that  the  flowmeter  can  measure  (i.e. 
upper  range  value  of  flowmeter  leading  to  a 
unit). 


2.4.2.2*  *  * 

2.4.2.3    For  hours  where  two  or  more  fuels 
are  combusted,  substitute  the  maximum 
hourly  fuel  flow  rate  measured  and  recorded 
by  the  flowmeter  (or  flowmeters,  where  fuel 
is  recirculated)  for  the  fuel  for  which  data  are 
missing  at  the  corresponding  load  range 
recorded  for  each  missing  hour  during  the 
previous  720  hours  when  the  unit  combusted 
that  fuel  with  any  other  fuel.  For  hours  where 
no  previous  recorded  fuel  flow  rate  data  are 
available  for  that  fuel  during  the  missing  data 
period,  calculate  and  substitute  the 
maximum  potential  flow  rate  of  that  fuel  for 
the  unit  as  defined  in  section  2.4.2.2  of  this 
appendix. 

2.4.3  •   •  • 

66.  Appendix  D  to  part  75  is  further 
amended  by: 

a.  Revising  sections  3  through  3.2.1  and 
3.2.3; 

b.  Removing  section  3.2.4; 

c.  Revising  sections  3.3  through  3.3.3; 

d.  Redesignating  section  3.4  as  3.6  and 
revising  the  first  sentence;  and 

e.  Adding  new  sections  3.4  through  3.4.3 
and  sections  3.5  through  3.5.6  to  read  as 
follows: 


3.  Calculations 

Calculate  hoiurly  SO2  mass  emission  rate 
from  combustion  of  oil  fuel  using  the 
procedures  in  section  3.1  of  this  appendix. 
Calculate  hourly  SO2  mass  emission  rate 
from  combustion  of  gaseous  fuel  using  the 
procedures  in  section  3.3  of  this  appendix. 
(Note:  the  SO2  mass  emission  rates  in 
sections  3.1  and  3.3  are  calculated  such  that 
the  rate,  when  multiplied  by  unit  operating 
time,  yields  the  hourly  SO2  mass  emissions 
for  a  particular  fuel  for  the  unit.)  Calculate 
hourly  heat  input  rate  for  both  oil  and 
gaseous  fuels  using  the  procedures  in  section 
3.4  of  this  appendix.  Calculate  total  SO2  mass 
emissions  and  heat  input  for  each  hour,  each 
quarter  and  the  year  to  date  using  the 
procedures  under  section  3.5  of  this 
appendix.  Where  an  oil  flowmeter  records 
volumetric  flow  rate,  use  the  calculation 
procedures  in  section  3.2  of  this  appendix  to 
calculate  the  mass  flow  rate  of  oil. 

3.1    SO2  Mass  Emission  Rate  Calculation  for 
Oil 

3.1.1    Use  Equation  D-2  to  calculate  SO2 
mass  emission  rate  per  hour  (Ib/hr): 


SO2^^,=2.0xOIL„^x 


%S 


oil 


100.0 


(Eq.  D-2) 


Where: 

S02rate.oii  =  Hourly  mass  emission  rate  of 
SO2  emitted  from  combustion  of  oil,  Ib/hr. 

OILnie  =  Mass  rate  of  oil  consimied  per  hr 
during  combustion,  Ib/hr. 

%Soii  =  Percentage  of  sulfur  by  weight 
measured  in  the  sample. 

2.0  =  Ratio  of  lb  SO  2/lb  S. 

3.1.2  Record  the  SO2  mass  emission  rate 
from  oil  for  each  hour  that  oil  is  combusted. 

3.2    Mass  Flow  Rate  Calculation  for 
Volumetric  Oil  Flovnneters 

3.2.1    Where  the  oil  flowmeter  records 
volumetric  flow  rate  rather  than  mass  flow 
rate,  calculate  and  record  the  oil  mass  flow 
rate  for  each  hourly  period  using  hourly  oil 


flow  rate  measurements  and  the  density  or 
specific  gravity  of  the  oil  sample. 
***** 

3.2.3    Where  density  of  the  oil  is 
determined  by  the  applicable  ASTM 
procedures  from  section  2.2.6  of  this 
appendix,  use  Equation  D-3  to  calculate  the 
rate  of  the  mass  of  oil  consumed  (in  Ib/hr): 

OIL«e=Vou.™«xD^,        (Eq.D-3) 

Where: 

OILnu  =  Mass  rate  of  oil  consumed  per  hr, 
Ib/hr. 


Voii-ntt  =  Volume  rate  of  oil  consumed  per 
hr,  measured  in  scf/hr,  gal/hr,  barrels/hr,  or 
m^/hr. 

Doii  =  Density  of  oil,  measured  in  Ib/scf,  lb/ 
gal,  lb/barrel,  or  Ib/m'. 

3.3    SO2  Mass  Emission  Rate  Calculation  for 
Gaseous  Fuels 

3.3.1    Use  Equation  D-4  to  calculate  the 
SO2  mass  emission  rate  when  using  the 
optional  gas  sampling  and  analysis 
procedures  in  sections  2.3.1  and  2.3.2  of  this 
appendix,  or  the  required  gas  sampling  and 
analysis  procedures  in  section  2.3.3  of  this 
appendix.  Total  sulfur  content  of  a  fuel  must 
be  determined  using  the  procedures  of 
2.3.3.1.2  of  this  appendix: 
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S02, 


gas  =  (:^]  X  GAS„^  X  S^        (Eq.  D-4) 


Where: 

S02rM<!g»  =  Hourly  mass  rate  of  SOz  emitted 

due  to  combustion  of  gaseous  fuel,  Ib/hr. 
GASnie  =  Hourly  metered  flow  rate  of  gaseous 

fuel  combusted,  100  scf/hr. 
Sg.,  =  Sulfur  content  of  gaseous  fiiel,  in  grain/ 

100  scf. 
2.0  =  RatiooflbSO2/lbS. 
7000  =  Conversion  of  grains/100  scf  to  lb/100 

scf. 

3.3.2     Use  Equation  D-5  to  calculate  the 
SO2  mass  emission  rate  when  using  a  default 
emission  rate  from  section  2.3.1.1  or  2.3.2.1.1 
of  this  appendix: 


rate 


S02„je=ERxHI 

where: 

SOznuc  =  Hourly  mass  emission  rate  of  SO2 
from  combustion  of  a  gaseous  fuel,  Ib/hr. 

ER  =  SO2  emission  rate  from  section  2.3.1,1 
or  2.3.2.1.1,  of  this  appendix,  Ib/mmBtu. 

Hlratc  =  Hourly  heat  input  rate  of  a  gaseous 
fuel,  calculated  using  procedures  in 
section  3.4.1  of  this  appendix,  in 
mmBtu/hr. 

3.3.3    Record  the  SO2  mass  emission  rate 
for  each  hour  when  the  unit  combusts  a 
gaseous  fuel. 


(Eq.  D-5)         3.4    Calculation  ofHeat  Input  Rate 

3.4.1  Heat  Input  Rate  for  Gaseous  Fuels 

(a)  Determine  total  hourly  gas  flow  or 
average  hourly  gas  flow  rate  with  a  fuel 
flowmeter  in  accordance  with  the 
requirements  of  section  2.1  of  this  appendix 
and  the  fuel  GCV  in  accordance  with  the 
requirements  of  section  2.3.4  of  this 
appendix.  If  necessary  perform  the  720-hour 
test  under  section  2.3.5  to  determine  the 
appropriate  fuel  GCV  sampling  frequency. 

(b)  Then,  use  Equation  D-6  to  calculate 
heat  input  rate  from  gaseous  fuels  for  each 
hour. 


HI 


rate-gas 


GAS,.,xGCVg 
10^ 


(Eq.  D-6) 


Where: 

HIrucgx  =  Hourly  heat  input  rate  from 

combustion  of  the  gaseous  fuel,  mmBtu/ 

hr. 
GASrwe  =  Average  voliunetric  flow  rate  of 

fuel,  for  the  portion  of  the  hour  in  which 

the  imit  operated,  100  scf/hr. 
GCVg„  =  Gross  calorific  value  of  gaseous 

fuel,  Btu/hr. 
10  •  =  Conversion  of  Btu  to  mmBtu. 

(c)  Note  that  when  fuel  flow  is  measured 
on  an  hourly  totalized  basis  (e.g.  a  fuel 
flowmeter  reports  totalized  fuel  flow  for  each 
hour),  before  Equation  D-6  can  be  used,  the 
total  hourly  fuel  usage  must  be  converted 
from  units  of  100  scf  to  units  of  100  scf/hr 
using  Equation  D-7: 


GAS„.   =^^^^ 


t 


(Eq.  D-7) 


Where: 

GASrMc  =  Average  volumetric  flow  rate  of  fuel 
for  the  portion  of  the  hour  in  which  the 
unit  operated,  100  scf/hr. 

CASunii  =  Total  fuel  combusted  during  the 
hour,  100  scf. 

t  =  Unit  operating  time,  hoiu-  or  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 


3.4.2    Heat  Input  Rate  From  the  Combustion 
of  Oil 

(a)  Determine  total  hourly  oil  flow  or 
average  hourly  oil  flow  rate  with  a  fuel 
flowmeter,  in  accordance  with  the 
requirements  of  section  2.1  of  this  appendix. 
Determine  oil  GCV  according  to  the 
requirements  of  section  2.2  of  this  appendix. 

Then,  use  Equation  D-8  to  calculate  hoiu-ly 
heat  input  rate  from  oil  for  each  hour: 


GCV, 


oil 


10' 


(Eq.  D-8) 


™  rate-oil  ~  ^11- rate 

Where: 

Hlraie-oii  =  Hourly  heat  input  rate  from 

combustion  of  oil,  mmBtu/hr. 
OILritc  =  Mass  rate  of  oil  consumed  per  hour, 
as  determined  using  procedures  in 
section  3.2.3  of  this  appendix,  in  Ib/hr, 
tons/hr,  or  kg/hr. 
GCVoii  =  Gross  calorific  value  of  oil,  Btu/lb, 

Btu/ton,  Btu/kg. 
10*  =  Conversion  of  Btu  to  mmBtu. 

(b)  Note  that  when  fuel  flow  is  measured 
on  an  hourly  totalized  basis  (e.g.,  a  fuel 
flowmeter  reports  totalized  fuel  flow  for  each 
hour),  before  equation  D-8  can  be  used,  the 
total  hourly  fuel  usage  must  be  converted 
from  units  of  lb  to  units  of  Ib/hr,  using 
equation  D-9: 


0IL„.  =25:HsiL 


(Eq.  D-9) 


Where: 


OILrate  =  Average  fuel  flow  rate  for  the 
portion  of  the  hour  which  the  unit 
operated  in  Ib/hr. 

OILuiui  =  Total  fuel  combusted  during 
the  hour,  lb. 

t  =  Unit  operating  time,  hour  or  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

3.4.3    Apportioning  Heat  Input  Rate  to 
Multiple  Units 

(a)  Use  the  procedure  in  this  section  to 
apportion  hourly  heat  input  rate  to  two  or 
more  units  using  a  single  fuel  flowmeter 
which  supplies  fuel  to  the  luiits.  (This 
procedure  is  not  applicable  to  imits 
calculating  NOx  mass  emissions  using  the 
provisions  of  subpart  H  of  this  part.)  The 
designated  representative  may  also  petition 
the  Administrator  under  §  75.66  to  use  this 
apportionment  procedure  to  calculate  SO2 
and  CO2  mass  emissions. 

(b)  Determine  total  hoiu-ly  fuel  flow  or  flow 
rate  through  the  fuel  flowmeter  supplying  gas 
or  oil  fuel  to  the  units.  Convert  fuel  flow  rates 
to  imits  of  100  scf  for  gaseous  fuels  or  to  lb 
for  oil,  using  the  procedures  of  this  appendix. 
Apportion  the  fuel  to  each  unit  separately 
based  on  hourly  output  of  the  imil  in  MWe 

or  1000  lb  of  steam/hr  (klb/hr)  using 
Equation  D-10  or  D-11,  as  applicable: 


GAS„„i,  =  GAS^^r 


U 


output 


V.  all-ufuts 


output 


(Eq.  D-10) 


Where: 


GASunit  =  Gas  flow  apportioned  to  a  unit,  100 
scf. 


GASmetCT  =  Total  gas  flow  through  the  fuel 

flowmeter,  100  scf. 
Uouiput  =  Total  imit  output,  MW  or  klb/hr. 
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OIL^,=OIL^ 


U 


output 


^  all -units 


output 


(Eq.  D-11) 


Where: 

OILunii  =  Oil  flow  apportioned  to  a  unit,  lb. 

OILmetcr  =  Total  oil  flow  through  the  fuel 

flowmeter,  lb. 
Uoutpw  =  Total  iini^  output  in  either  KfWe  or 

klb/hr. 

(c)  Use  tHe  total  apportioned  fuel  flow 
calculated  from  Equation  D-10  or  EV-ll  to 
calculate  the  hourly  unit  heat  input  rate, 
using  Equations  D-6  and  D-7  (for  gas)  or 
Equations  D-8  and  D-9  (for  oil). 


3.5    Conversion  of  Hourly  Rates  to  Hourly^ 
Quarterly  and  Year  to  Date  Totals 

3.5.1    Hourly  SO2  Mass  Emissions  From  the 
Combustion  of  All  Fuels 

Determine  the  total  mass  emissions  for 
each  hour  from  the  combustion  of  all  fuels 
using  Equation  D-12: 

Mso2-hr=    XS02^.iti      (Eq.D-12) 

aU-fiaeU 
Where: 

Mso2-hr  =  Total  mass  of  SO2  emissions  from 
all  fuels  combusted  during  the  hour,  lb. 


S02raie-i  =  SO2  mass  emission  rate  for  each 
type  of  gas  or  oil  fuel  combusted  diuing 
the  hour,  Ib/hr. 

tj  =  Time  each  gas  or  oil  fuel  was  combusted 
for  the  hour  (fuel  usage  time),  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

3.5.2    Quarterly  Total  SO2  Mass  Emissions 

Sum  the  hourly  SO2  mass  emissions  in  lb 
as  determined  from  Equation  D-12  for  all 
hours  in  a  quarter  using  Equation  D-13: 


M 


S02-<|tr 


2000 


XMso2-hr      (Eq-  D-13) 


all-hours- in -qlT 


Where: 

Mso2-<|ir  =  Total  mass  of  SO2  emissions  fivm 
all  fuels  combusted  during  the  quarter, 
tons. 


Mso2-hr  =  Hourly  SO2  mass  emissions 

determined  using  Equation  D-12,  lb. 
2000=  Conversion  factor  from  lb  to  tons. 


3.5.3    Year  to  Date  SO2  Mass  Emissions 

Calculate  and  record  SO2  mass  emissions 
in  the  year  to  date  using  Equation  D-14: 


cunenl-quailer 

Ms02-YTD  -  2^^S02-<itr  (^Q-  D-14) 

q=l 


Where: 

Mso2-YTD  =  Total  SO2  mass  emissions  for  the 

year  to  date,  tons. 
Mso2-<|ir  =  T&tal  SO2  mass  emissions  for  the 

quarter,  tons. 

3.5.4  Hourly  ToUl  Heat  Input  from  the 
Combustion  of  all  Fuels 

Determine  the  total  heat  input  in  mmBtu 
for  each  hour  from  the  combustion  of  all 
fuels  using  Equation  D-15: 

HIh,=    S™r«e-iti        (Eq.  D-15) 

all-fiiels 
Where: 

Hlhr  =  Total  heat  input  frt>m  all  fuels 
combusted  during  the  hour,  mmBtu. 

HIraie-i  =Heat  input  rate  for  each  type  of  gas 
or  oil  combusted  during  the  hour, 
mmBtu/hr. 

tj  =  Time  each  gas  or  oil  fuel  was  combusted 
for  the  hour  (fuel  usage  time),  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

3.5.5  Quarterly  Heat  Input 

Sum  the  hourly  heat  input  values 
determined  from  equation  D-15  for  all  hours 
in  a  quarter  using  Equation  D-16: 


Xfflh,      (Eq.  D-16) 


HIa,r=— ^ 
^      2000 

■'"^^  all-houis-tn-qtr 

"  Where: 

Hlqir  =  Total  heat  input  from  all  fuels 

combusted  during  the  quarter,  mmBtu. 

Hlhr  =  Hourly  heat  input  determined  using 
Equation  D-15,  mmBtu. 

3.5.6    Year-to-Date  Heat  Input 

Calculate  and  record  the  total  heat  input  in 
the  year  to  date  using  Equation  D-17. 

current -ipiartcr 

HIyto  =       ^m^        (Eq.  D-17) 

HIytd  =  Total  heat  input  for  the  year  to  date, 

mmBtu. 
Hlqir  =  Total  heat  input  for  the  quarter, 

nunBtu. 

3.6    Records  and  Reports 

Calculate  and  record  qtiarterly  and 
cumulative  SO2  mass  emissions  and  heat 
input  for  each  calendar  quarter  using  the 
procediues  and  equations  of  section  3.5  of 
this  appendix.  *  •  • 

67.  Appendix  E  to  part  75  is  amended  by 
revising  sections  2.4.2,  2.4.3,  2.4.4,  2.5.4  and 
2.5.5  to  read  as  follows: 


Appendix  E  to  Part  75— Optional  NOx 
Emissions  Estimation  Protocol  for  Gas-Fired 
Peaking  Units  and  Oil-Fired  Peaking  Units 

2.  Procedure 


2.4    Procedures  for  Determining  Hourly  NOx 
Emission  Rate 

*         •         •         •         * 

2.4.2  Use  the  graph  of  the  baseline 
correlation  results  (appropriate  for  the  fuel  or 
fuel  combination)  to  determine  the  NOx 
emissions  rate  (Ib/mmBtu)  corresponding  to 
the  heat  input  rate  (mmBtu/hr).  Input  this 
correlation  into  the  data  acquisition  and 
handling  system  for  the  unit.  Linearly 
interpolate  to  0.1  mmBtu/hr  heat  input  rate 
and  0.01  Ib/mmBtu  NOx  (0.001  Ib/mmBtu 
NOx  after  April  1,  2000).  For  each  type  of 
fuel,  calculate  NOx  emission  rate  using  the 
baseline  correlation  results  from  the  most 
recent  test  with  that  fuel,  beginning  with  the 
date  and  hour  of  the  completion  of  the  most 
recent  test. 

2.4.3  To  determine  the  NOx  emission  rate 
for  a  unit  co-firing  fuels  that  has  not  been 
tested  for  that  combination  of  fuels, 
interpolate  between  the  NOx  emission  rate 
for  each  fuel  as  follows.  Determine  the  best 
input  rate  for  the  hour  (in  mmBtu/hr)  for 
each  fuel  and  select  the  corresponding  NOx 
emission  rate  for  each  hiel  on  the  appropriate 
graph.  (When  a  hiel  is  combusted  for  a  partial 
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hour,  determine  the  fuel  usage  time  for  each 
fuel  and  determine  the  heat  input  rate  firom 
each  fuel  as  if  that  fuel  were  combusted  at 
that  rate  for  the  entire  hour  in  order  to  select 
the  corresponding  NOx  emission  rate.) 
Calculate  the  total  heat  input  to  the  unit  in 
mmBtu  for  the  hour  from  all  fuel  combusted 
using  Equation  E-1.  Calculate  a  Btu-weighted 
average  of  the  emission  rates  for  all  fuels 
using  Equation  E-2  of  this  appendix.  For 
each  type  of  fuel,  calculate  NOx  emission 
rate  using  the  baseline  correlation  results 
from  the  most  recent  test  with  that  fiiel. 


beginning  with  the  date  and  hour  of  the 
completion  of  the  most  recent  test. 

2.4.4  For  each  hour,  record  the  critical 
quality  assurance  parameters,  as  identified  in 
the  monitoring  plan,  and  as  required  by 
section  2.3  of  this  appendix  from  the  date 
and  hour  of  the  completion  of  the  most 
recent  test  for  each  type  of  fuel. 

2.5    Missing  Data  Procedures 
***** 

2.5.4  Substitute  missing  data  from  a  fuel 
flowmeter  using  the  procedures  in  section 
2.4.2  of  appendix  D  to  this  part. 


2.5.5  Substitute  missing  data  for  gross 
calorific  value  of  fuel  using  the  procedures  in 
sections  2.4.1  of  appendix  D  to  this  part. 

68.  Appendix  E  to  part  75  is  further 
amended  by  revising  sections  3.1,  3.3.1,  and 
3.3.4  to  read  as  follows: 

3.  Calculations 

3.1  Heat  Input 

Calculate  the  total  heat  input  by  summing 
the  product  of  heat  input  rate  and  fuel  usage 
time  of  each  fuel,  as  in  the  following 
equation: 


Ht  =  HIf„e„t,  +HIfuel2t2  +HIfi«M3t3+...+HI,33tf^,t„3,  (Eq.  E-1) 


Where: 

Ht  =  Total  heat  input  of  fuel  flow  or  a 
combination  of  fuel  flows  to  a  unit, 
mmBtu. 

Hlfuei  I  jj.  iMi  =  Heat  input  rate  from  each 
fuel,  in  mmBtu/hr  as  determined  using 
Equation  F-19  or  F-20  in  section  5.5  of 
appendix  F  to  this  part,  mmBtu/hr. 

ti.j.j...  ta»i  =  Fuel  usage  time  for  each  fuel 

(rounded  up  to  the  nearest  fraction  of  an 
hour  (in  equal  increments  that  can  range 
from  one  hundredth  to  one  quarter  of  an 
hour,  at  the  option  of  the  owner  or 
operator)). 

***** 

3.3*  *  • 

3.3.1    Conversion  from  Concentration  to 
Emission  Rate 

Convert  the  NOx  concentrations  (ppm)  and 
O2  concentrations  to  NOx  emission  rates  (to 
the  nearest  0.01  Ib/mmBtu  for  tests 
performed  prior  to  April  1,  2000,  or  to  the 
nearest  0.001  Ib/mmBtu  for  tests  performed 
on  and  after  April  1,  2000),  according  to  the 
appropriate  one  of  the  following  equations: 
F-5  in  appendix  F  to  this  part  for  dry  basis 
concentration  measurements  or  19-3  in 
Method  19  of  appendix  A  to  part  60  of  this 
chapter  for  wet  basis  concentration 
measurements. 


3.3.4    Average  NOx  Emission  Rate  During 
Co-firing  of  Fuels 


aUiuels 

I{EfXHI,tf) 


p    -_£=L 


Hn 


(Eq.  E-2) 


Where: 

Eh  =  NOx  emission  rate  for  the  imit  for  the 

hour,  Ib/mmBtu. 
Ef  =  NOx  emission  rate  for  the  unit  for  a 
given  fuel  at  heat  input  rate  Mf,  lb/ 
mmBtu. 
Hlf  =  Heat  input  rate  for  the  hour  for  a  given 
fuel,  during  the  fuel  usage  time,  as 
determined  using  Equation  F-19  or  F-20 
in  section  5.5  of  appendix  F  to  this  part, 
mmBtu/hr. 
Ht  =  Total  heat  input  for  all  fuels  for  the  hour 

fitjm  Equation  E-1 . 
tf  =  Fuel  usage  time  for  each  fuel  (rounded 
up  to  the  nearest  fraction  of  an  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator)). 
Note:  For  hours  where  a  fuel  is  combusted 
for  only  part  of  the  hour,  use  the  fuel  flow 
rate  or  mass  flow  rate  during  the  fuel  usage 
time,  instead  of  the  total  fuel  flow  or  mass 
flow  during  the  hour,  when  calculating  heat 
input  rate  using  Equation  F-19  or  F-20. 

69.  Appendix  F  to  part  75  is  amended  by 
revising  sections  2,  2.1,  2.2,  2.3,  and  2.4  to 
read  as  follows: 

Appendix  F  to  Part  75 — Conversion 
Procedures 


2.  Procedures  for  SO2  Emissions 

Use  the  following  procedures  to  compute 
hourly  SO2  mass  emission  rate  (in  Ib/hr)  and 
quarterly  and  aimual  SO2  total  mass 
emissions  (in  tons).  Use  the  procedures  in 
Method  19  in  appendix  A  to  part  60  of  this 
chapter  to  compute  hourly  SO2  emission 
rates  (in  Ib/mmBtu)  for  qualifying  Phase  I 


technologies.  When  computing  hourly  SO2 
emission  rate  in  Ib/mmBtu,  a  minimum 
concentration  of  5.0  percent  CO2  and  a 
maximum  concentration  of  14.0  percent  O2 
may  be  substituted  for  measured  diluent  gas 
concentration  values  at  boilers  during  hours 
when  the  hourly  average  concentration  of 
CO2  is  less  than  5.0  percent  CO2  or  the  hourly 
average  concentration  of  O2  is  greater  than 
14.0  percent  O2. 

2.1  When  measurements  of  SO2 
concentration  and  flow  rate  are  on  a  wet 
basis,  use  the  following  equation  to  compute 
hourly  SO2  mass  emission  rate  (in  Ib/hr): 

Eh=KChQh        (Eq.F-1) 
Where: 

Eh  =  Hourly  SO2  mass  emission  rate  during 

unit  operation,  Ib/hr. 
K  =  1.660  X  10-7  for  SO2,  (lb/scf)/ppm. 
Ch  =  Hourly  average  SO2  concentration 

during  unit  operation,  stack  moisture 

basis,  ppm. 
Oh  =  Hourly  average  volumetric  flow  rate 

during  unit  operation,  stack  moisture 

basis,  scfh. 
2.2  When  measurements  by  the  SO2  pollutant 
concentration  monitor  are  on  a  dry  basis  and 
the  flow  rate  monitor  measurements  are  on 
a  wet  basis,  use  the  following  equation  to 
compute  hourly  SO2  mass  emission  rate  (in 
Ib/hr): 


Eh=KChpQhs 


(100-%H20) 


100 


(Eq.  F-2) 


where: 

Eh  =  Hourly  SO2  mass  emission  rate  during 

unit  operation,  Ib/hr. 
K  =  1.660  X  10-'  for  SO2,  (lb/scf)/ppm. 
Chp  =  Hourly  average  SO2  concentration 

during  unit  operation,  ppm  (dry). 
Qh»  =  Hourly  average  volumetric  flow  rate 

during  unit  operation,  scfh  as  measured 

(wet). 


%H20  =  Hourly  average  stack  moisture 

content  during  unit  operation,  percent  by 
volume. 

2.3  Use  the  following  equations  to 
calculate  total  SO2  mass  emissions  for  each 
calendar  quarter  (Equation  F-3)  and  for  each 
calendar  year  (Equation  F-4),  in  tons: 


Ec  = 


n 
h=i 


hth 


(Eq.  F-3) 


2000 

Where: 

Eq  =  Quarterly  total  SO2  mass  emissions, 

tons. 
Eh  =  Hourly  SO2  mass  emission  rate,  Ib/hr. 
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th  =  Unit  operating  time,  hour  or  &Bction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

n  =  Number  of  hourly  SO2  emissions  values 
during  calendar  quarter. 

2000  =  Conversion  of  2000  lb  per  ton. 


E.=XE,        (Eq.F-4) 

q=l 

Where: 

Ea  =  Annual  total  SO2  mass  emissions,  tons. 
Eq  =  Quarterly  SO2  mass  emissions,  tons, 
q  =  Quarters  for  which  Eq  are  available 
during  calendar  year. 

2.4  Round  all  SO2  mass  emission  rates  and 
totals  to  the  nearest  tenth. 

70.  Appendix  F  to  part  75  is  further 
amended  by  revising  sections  3.3.2,  3.3.3, 
3.3.4,  3.4,  and  3.5  to  read  as  follows: 

3.  Procedures  for  NOx  Emission  Rate 
***** 

3.3  *  *  • 

3.3.2  E  =  Pollutant  emissions  during  unit 
operation,  Ib/mmBtu. 

3.3.3  Ch'=  Hourly  average  pollutant 
concentration  during  unit  operation, 
ppm. 

3.3.4  %02,  %C02  =  Oxygen  or  carbon 
dioxide  volume  during  unit  operation 
(expressed  as  percent  O2  or  CO2).  A 
minimum  concentration  of  5.0  percent 
CO2  and  a  maximum  concentration  of 
14.0  percent  O2  may  be  substituted  for 
measured  diluent  gas  concentration 
values  at  boilers  during  hours  when  the 
hourly  average  concentration  of  CO2  is 
<  5.0  percent  CO2  or  the  hourly  average 
concentration  of  O2  is  >  14.0  percent  O2. 
A  minimum  concentration  of  1.0  percent 
CO2  and  a  maximum  concentration  of 
19.0  percent  O2  may  be  substituted  for 
measured  diluent  gas  concentration 
values  at  stationary  gas  turbines  during 
hours  when  the  hourly  average 
concentration  of  CO2  is  <  1.0  percent 
CO2  or  the  hourly  average  concentration 
of  O2  is  >  19.0  percent  O2. 

***** 

3.4  Use  the  following  equations  to 
calculate  the  average  NOx  emission  rate  for 
each  calendar  quarter  (Equation  F-9)  and  the 
average  emission  rate  for  the  calendar  year 
(Equation  F-10),  in  Ib/nmiBtu: 

Eq=S—        (Eq.  F-9) 


Where: 

Eq  =  Quarterly  average  NOx  emission  rate,  lb/ 

mmBtu. 
Ei  =  Hourly  average  NOx  emission  rate 

during  unit  operation,  Ib/mmBtu. 
n  =  Nimiber  of  hourly  rates  during  calendar 

quarter. 


Ea=I^ 


(Eq.  F-10) 


Where: 

E,  =  Average  NOx  emission  rate  for  the 

calendar  year,  Ib/mmBtu. 
Ej  =  Hourly  average  NOx  emission  rate 

during  unit  operation,  Ib/mmBtu. 
m  =  Number  of  hourly  rates  for  which  E,  is 

available  in  the  calendar  year. 

3.5  Round  all  NOx  emission  rates  to  the 
nearest  0.01  Ib/mmBtu  prior  to  April  1,  2000, 
and  to  the  nearest  0.001  Ib/mmBtu  on  and 
after  April  1,  2000. 

71.  Appendix  F  to  part  75  is  further 
amended  by  revising  sections  4.1,  4.2, 4.3, 
4.4,  and  4.4.1  to  read  as  follows: 

4.  Procedures  for  CO2  Mass  Emissions 
***** 

4.1  When  CO2  concentration  is  measured 
on  a  wet  basis,  use  the  following  equation  to 
calculate  hourly  CO2  mass  emissions  rates  (in 
tons/hr): 

Eh=KChQh        (Eq.F-11) 

Where: 

Eh  =  Hourly  CO2  mass  emission  rate  during 
unit  operation,  tons/hr. 

K  =  5.7  X  10-^  for  CO2,  (tons/scf)  /%C02. 

Ch  =  Hourly  average  CO2  concentration 

during  unit  operation,  wet  basis,  percent 
CO2.  For  boilers,  a  minimum 
concentration  of  5.0  percent  CO2  may  be 
substituted  for  the  measured 
concentration  when  the  hourly  average 
concentration  of  CO2  is  <  5.0  percent 
CO2,  provided  that  this  minimum 
concentration  of  5.0  percent  CO2  is  also 
used  in  the  calcidation  of  heat  input  for 
that  hour.  For  stationary  gas  turbines,  a 
minimum  concentration  of  1.0  percent 
CO2  may  be  substituted  for  measured 
diluent  gas  concentration  values  during 
hours  when  the  hourly  average 
concentration  of  CX)2  is  <  1.0  percent 
CO2,  provided  that  this  minimum 
concentration  of  1.0  percent  CO2  is  also 
used  in  the  calculation  of  heat  input  for 
that  hour. 

Qh  =  Hourly  average  volumetric  flow  rate 
during  unit  operation,  wet  basis,  scfh. 


4.2  When  CO2  concentration  is  measured 
on  a  dry  basis,  use  Equation  F-2  to  calculate 
the  hourly  CO2  mass  emission  rate  (in  tons/ 
hr)  with  a  K-value  of  5.7  x  10-^  (tons/scf) 
percent  CO2,  where  Eh  =  hourly  CO2  mass 
emission  rate,  tons/hr  and  Chp  =  hourly 
average  CO2  concentration  in  flue,  dry  basis, 
percent  CO2. 

4.3  Use  the  following  equations  to 
calculate  total  CO2  mass  emissions  for  each 
calendar  quarter  (Equation  F-12)  and  for 
each  calendar  year  (Equation  F-13): 


=  ^E,t, 


^cozq-Z.'^h'h        (Eq.  F-12) 

h=l 
Where: 

Eco2q  =  Quarterly  total  CO2  mass  emissions, 
tons. 

Eh  =  Hourly  (X)2  mass  emission  rate,  tons/hr. 

th=Unit  operating  time,  in  hours  or  fraction 
of  an  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

Hr  =  Number  of  hourly  CO2  mass  emission 
rates  available  during  calendar  quarter. 


Eco,.=lEco,,        (Eq.F-13) 

q=I 

Where: 

Eco2<  =  Annual  total  CX32  mass  emission, 

Eco2<i  =  Quarterly  total  CO2  mass  emissions, 

tons, 
q  =  Quarters  for  which  Ecx)2<i  are  available 

during  calendar  year. 

4.4  For  an  affected  unit,  when  the  owner 
or  operator  is  continuously  monitoring  O2 
concentration  (in  percent  by  volume)  of  flue 
gases  using  an  O2  monitor,  use  the  equations 
and  procedures  in  section  4.4.1  and  4.4.2  of 
this  appendix  to  determine  hourly  CO2  mass 
emissions  (in  tons). 

4.4.1  Use  appropriate  F  and  Fr  fectdrs  from 
section  3.3.5  of  this  appendix  in  one  of  the 
following  equations  (as  applicable)  to 
determine  hourly  average  CO2  concentration 
of  flue  gases  (in  percent  by  volume): 


COjd  =  100 


F^  20.9 -Ozd 
F         20.9 


(Eq.  F-14a) 
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COzd  =  Hourly  average  CO2  concentration 
during  unit  operation,  percent  by 
volume,  dry  basis. 

F,  Fc  =  F-factor  or  carbon-based  Fc-factor  from 
section  3.3.5  of  this  appendix. 

20.9  =  Percentage  of  O2  in  ambient  air. 


Ozd  =  Hourly  average  O2  concentration 
during  unit  operation,  percent  by 
volume,  dry  basis.  For  boilers,  a 
maximum  concentration  of  14.0  percent 
O2  may  be  substituted  for  the  measured 
concentration  when  the  hourly  average 
concentration  of  O2  is  >  14.0  percent  O2, 
provided  that  this  maximiun 
concentration  of  14.0  percent  O2  is  also 
used  in  the  calculation  of  heat  input  for 
that  hour.  For  stationary  gas  turbines,  a 
maximum  concentration  of  19.0  percent 
O2  may  be  substituted  for  measured 
diluent  gas  concentration  values  during 
hours  when  the  hourly  average 
concentration  of  O2  is  >  19.0  percent  O2, 
provided  that  this  maximum 
concentration  of  19.0  percent  O2  is  also 
used  in  the  calculation  of  heat  input  for 
that  hour. 


Where: 

HI 

=  Hourl 

operat 

Qi. 

=  Hoiu-l 

during 

Fc  = 

=  Carboi 

3.3.5  0 

nmiBti 

^        20.9    F 


100-%H, 


100 


^]-o.] 


(Eq.  F-14b) 


Where: 

CO2W  =  Hourly  average  CO2  concentration 
during  unit  operation,  percent  by 
volume,  wet  basis. 

C)2«,  =  Hourly  average  O2  concentration 
during  unit  operation,  percent  by 
volume,  wet  basis.  For  boilers,  a 
maximum  concentration  of  14.0  percent 
O2  may  be  substituted  for  the  measured 
concentration  when  the  hourly  average 
concentration  of  O2  is  >  14.0  percent  O2, 
provided  that  this  mdS^imum 
concentration  of  14.0  percent  O2  is  also 
used  in  the  calculation  of  heat  input  for 
that  hour.  For  stationary  gas  turbines,  a 
maximum  concentration  of  19.0  percent 
O2  may  be  substituted  for  measured 
diluent  gas  concentration  values  during 
hours  when  the  hourly  average 
concentration  of  O2  is  >  19.0  percent  O2, 
provided  that  this  maximum 
concentration  of  19.0  percent  O2  is  also 
used  in  the  calculation  of  heat  input  for 
that  hour. 

F,  Fc  =  F-factor  or  carbon-based  Fc-factor  from 
section  3.3.5  of  this  appendix. 

20.9  =  Percentage  of  O2  in  ambient  air. 

%H20  =  Moisture  content  of  gas  in  the  stack, 
percent. 

***** 

72.  Appendix  F  to  part  75  is  amended  by 
revising  sections  5  through  5.2.4;  adding 
sections  5.3  through  5.3.2;  revising  sections 


;new 


as 


5.5,  5.5.1  and  5.5.2;  and  by  adding 
sections  5.6  through  5.6.2  and  5.7  and  by 
removing  and  revising  section  5.4  to  read 
follows: 

5.  Procedures  for  Heat  Input 

Use  the  following  procedures  to  compute 
heat  input  rate  to  an  affected  unit  (in  mmBtu/ 
hr  or  mmBtu/day): 

5.1  Calculate  and  record  heat  input  rate  to 
an  affected  unit  on'an  hourly  basis,  except  as 
provided  in  sections  5.5  through  5.5.7.  The 
owner  or  operator  may  choose  to  use  the 
provisions  specified  in  §  75.16(e)  or  in 
section  2.1.2  of  appendix  D  to  this  part  in 
conjunction  with  the  procedures  provided  in 
sections  5.6  through  5.6.2  to  apportion  heat 
input  among  each  unit  using  the  common 
stack  or  common  pipe  header. 

5.2  For  an  affected  unit  that  has  a  flow 
monitor  (or  approved  alternate  monitoring 
system  under  subpart  E  of  this  part  for 
measuring  volumetric  flow  rate)  and  a 
diluent  gas  (O2  or  CO2)  monitor,  use  the 
recorded  data  from  these  monitors  and  one 
of  the  following  equations  to  calculate  hourly 
heat  input  rate  (in  mmBtu/hr). 

5.2.1  When  measurements  of  CX32 
concentration  are  on  a  wet  basis,  use  the 
following  equation: 


HI  =  QwTf- 


1     %C0 


2w 


100 


(Eq.  F-I5) 


Where:  >■ 

HI  =  Hourly  heat  input  rate  during  unit 
operation,  mmBtu/hr. 

Qw  =  Hourly  average  volumetric  flow  rate 
during  unit  operation,  wet  basis,  scfh. 
Fc  =  Carbon-based  F-factor,  listed  in 

section  3.3.5  of  this  appendix  for  each  fuel, 

scf/mmBtu. 

%C02w  =  Hourly  concentration  of  CO2  during 
imit  operation,  percent  CO2  wet  basis. 
For  boilers,  a  minimum  concentration  of 
5.0  percent  CO2  may  be  substituted  for 
the  measured  concentration  when  the 
hourly  average  concentration  of  CO2  is  < 
5.0  percent  CO2,  provided  that  this 
minimum  concentration  of  5.0  percent 
CO2  is  also  used  in  the  calculation  of 
CO2  mass  emissions  for  that  hour.  For 
stationary  gas  turbines,  a  minimum 
concentration  of  1.0  percent  CO2  may  be 
substituted  for  measured  diluent  gas 
concentration  values  during  hours  when 
the  hourly  average  concentration  of  CO2 
is  <  1.0  percent  CO2,  provided  that  this 
minimum  concentration  of  1.0  percent 
CO2  is  also  used  in  the  calculation  of 
CO2  mass  emissions  for  that  hour. 

5.2.2  When  measurements  of  CO2 
concentration  are  on  a  dry  basis,  use  the 
following  equation: 


HI  =  Q^ 


(100-%H20) 


lOOF. 


f%CO 


2d 


\,    100 


(Eq.  F-16) 
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Where: 

HI  =  Hourly  heat  input  rate  during  unit 

operation,  nunBtu/hr. 
Qh  =  Hoiirly  average  volumetric  flow  rate 

during  unit  operation,  wet  basis,  scfli. 
Fc  =  Carbon-based  F-Factor,  listed  in  section 

3.3.5  of  this  appendix  for  each  fuel,  scf/ 

mmBtu. 


%COm  =  Hourly  concentration  of  CO2  during 
unit  operation,  percent  CO2  dry  basis. 
For  boilers,  a  minimum  concentration  of 
5.0  percent  CO2  may  be  substituted  for 
the  measured  concentration  when  the 
hourly  average  concentration  of  CO2  is  < 
5.0  percent  CO2,  provided  that  this 
minimum  concentration  of  5.0  percent 
CO2  is  also  used  in  the  calculation  of 
(X>2  mass  emissions  for  that  hour.  For 
stationary  gas  turbines,  a  minimum 
concentration  of  1.0  percent  CO2  may  be 
substituted  for  measured  diluent  gas 
concentration  values  during  hours  when 
the  hourly  average  concentration  of  CO2 
is  <  1.0  percent  CO2,  provided  that  this 
minimum  concentration  of  1.0  percent 
CXD2  is  also  used  in  the  calculation  of 
CO2  mass  emissions  for  that  hour. 


%H20  =  Moisture  content  of  gas  in  the  stack, 
percent. 

5.2.3  When  measurements  of  O2 
concentration  are  on  a  wet  basis,  use  the 
following  equation: 


1     [(20.9/100X100 -%H20)-%02w] 


20.9 


(Eq.  F-17) 


Where: 


HI  =  Hourly  heat  input  rate  during 

unit  operation,  nunBtu/hr. 

Qw  =  Hourly  average  volumetric  flow  rate 
during  unit  operation,  wet  basis,  scfh. 
F  =  Dry  basis  F-factor,  listed  in 

section  3.3.5  of  this  appendix  for  each 

fuel,  dscf/mmBtu. 

%02w  =  Hourly  concentration  of  O2  during 
unit  operation,  percent  O2  wet  basis.  For 
boilers,  a  maximum  concentration  of 
14.0  percent  O2  may  be  substituted  for 
the  measured  concentration  when  the 
hourly  average  concentration  of  O2  is  > 
14.0  percent  O2,  provided  that  this 
maximum  concentration  of  14.0  percent 
O2  is  also  used  in  the  calculation  of  CO2 
mass  emissions  for  that  hour.  For 
stationary  gas  turbines,  a  maximum 
concentration  of  19.0  percent  O2  may  be 
substituted  for  measured  diluent  gas 
concentration  values  during  hours  when 
the  hourly  average  concentration  of  O2  is 
>  19.0  percent  O2,  provided  that  this 
maximum  concentration  of  19.0  percent 
O2  is  also  used  in  the  calculation  of  CO2 
mass  emissions  for  that  hour. 

%H20  =  Hourly  average  stack  moisture 
content,  percent  by  volume. 


5.2.4  When  measurements  of  O2 
concentration  are  on  a  dry  basis,  use  the 
following  equation: 


HI  =  Q 


(100-%H20) 


100  F 


(20.9 -%02d) 


20.9 


(Eq.  F-18) 
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Where: 

HI  =  Hourly  heat  input  rate  during 
unit  operation,  nunfitu/hr. 
Qw  =  Hourly  average  volumetric  flow  during 
unit  operation,  wet  basis,  scfli. 

F  =  Dry  basis  F-factor,  listed  in 

section  3.3.5  of  this  appendix  for  each 

fuel.  dscf/mmBtu. 

%H20  =  Moisture  content  of  the  stack  gas, 
percent. 

%02d  =  Hourly  concentration  of  O2  during 
unit  operation,  percent  O2  dry  basis.  For 
boilers,  a  maximum  concentration  of 
14.0  percent  O2  may  be  substituted  for 
the  measured  concentration  when  the 
hourly  average  concentration  of  O2  is  > 
14.0  percent  O2.  provided  that  this 
maximum  concentration  of  14.0  percent 
O2  is  also  used  in  the  calculation  of  CO2 
mass  emissions  for  that  hour.  For 
stationary  gas  tivbines,  a  maximum 
concentration  of  19.0  percent  O2  may  be 
substituted  for  measured  diluent  gas 
concentration  values  during  hours  when 
the  hourly  average  concentration  of  O2  is 
>  19.0  percent  O2,  provided  that  this 
maximum  concentration  of  19.0  percent 
O2  is  also  used  in  the  calculation  of  CO2 
mass  emissions  for  that  hour. 

5.3  Heat  Input  Summation  (for  Heat  Input 
Determined  Using  a  Flow  Monitor  and 
Diluent  Monitor) 

5.3.1  Calculate  total  quarterly  heat  input 
for  a  unit  or  common  stack  using  a  flow 
monitor  and  diluent  monitor  to  calculate  heat 
input,  using  the  following  equation: 


HI,  =   ^Hliti        (Eq.  F-18a) 
Where: 


hour=l 


Hlq  =  Total  heat  input  for  the  quarter, 
mmBtu. 

HIi  =  Hourly  heat  input  rate  during  unit 

operation,  using  Equation  F-15.  F-16.  F- 
17,  or  F-18.  mmBtu/hr. 

tj  =  Hourly  operating  time  for  the  imit  or 
common  stack,  hour  or  fraction  of  an 
hour  (in  equal  increments  that  can  range 
from  one  hundredth  to  one  quarter  of  an 
hour,  at  the  option  of  the  owner  or 
operator). 


5.3.2    Calculate  total  cumulative  heat 
input  for  a  unit  or  common  stack  using  a  flow 
monitor  and  diluent  monitor  to  calculate  heat 
input,  using  the  following  equation: 

the  current  quarter 

HIe=         X™q         (Eq.  F-18b) 

q=l 

Where: 

HIc  =  Total  heat  input  for  the  year  to  date, 

mmBtu. 
Hlq  =  Total  heat  input  for  the  quarter, 

mmBtu. 

5.4    [Reserved] 

5.5    For  a  gas-fired  or  oil-fired  unit  that 
does  not  have  a  flow  monitor  and  is  using  the 
procedures  specified  in  appendix  D  to  this 
part  to  monitor  SO2  emissions  or  for  any  unit 
using  a  common  stack  for  which  the  owner 
or  operator  chooses  to  determine  heat  input 
by  fuel  sampling  and  analysis,  use  the 
following  procediu-es  to  calculate  hourly  heat 
input  rate  in  mmBtu/hr.  The  procedures  of 
section  5.5.3  of  this  appendix  shall  not  be 
used  to  determine  heat  input  fixjm  a  coal  unit 
that  is  required  to  comply  with  the 
provisions  of  this  part  for  monitoring, 
recording,  and  reporting  NOx  mass  emissions 
under  a  State  or  federal  NOx  mass  emission 
reduction  program. 

5.5.1(a)    When  the  imit  is  combusting  oil, 
use  the  following  equation  to  calculate 
hourly  heat  input  rate: 


jq6 


(Eq.  F-19) 


Where: 

HI„  =  Hourly  heat  input  rate  6t)m  oil, 
mmBtu/hr. 

Mo  =  Mass  rate  of  oil  consumed  per  hour,  as 
determined  using  procedures  in 
appendix  D  to  this  part,  in  Ib/hr.  tons/ 
hr,  or  kg/hr. 

GCVo  =  Gross  calorific  value  of  oil.  as 
measiu«d  by  ASTM  D240-87 
(Reapproved  1991).  ASTM  D2015-91.  or 
ASTM  D2  382-88  for  each  oil  sample 
under  section  2.2  of  appendix  D  to  this 
part.  Btu/unit  mass  (incorporated  by 
reference  under  §  75.6). 

10*  =  Conversion  of  Btu  to  mmBtu. 
(b)  When  performing  oil  sampling  and 

analysis  solely  for  the  piupose  of  the  missing 


data  procedures  in  §  75.36.  oil  samples  for 
measuring  GCV  may  be  taken  weekly,  and 
the  procedures  specified  in  appendix  D  to 
this  part  for  determining  the  mass  rate  of  oil 
consumed  per  hour  are  optional. 

5.5.2    When  the  unit  is  combusting 
gaseous  fuels,  use  the  following  equation  to 
calculate  heat  input  rate  from  gaseous  fuels 
for  each  hour: 


-^  6  (Eq.F-20) 


10° 


Where: 

HIg  =  Hourly  heat  input  rate  from  gaseous 
fuel,  mmBtu/hour. 

Qg  =  Metered  flow  rate  of  gaseous  fiiel 
combusted  during  unit  operation, 
hundred  cubic  feet. 

GCVg  =  Gross  calorific  value  of  gaseous  fuel, 
as  determined  by  sampling  (for  each  • 
delivery  for  gaseous  fuel  in  lots,  for  each 
daily  gas  sample  for  gaseous  fuel 
delivered  by  pipeline,  for  each  hourly 
average  for  gas  measured  hourly  with  a 
gas  chromatograph.  or  for  each  monthly 
sample  of  pipeline  natural  gas.  or  as 
verified  by  the  contractual  supplier  at 
least  once  every  month  pipeline  natural 
gas  is  combusted,  as  specified  in  section 
2.3  of  appendix  D  to  this  part)  using 
ASTM  D1826-88.  ASTM  D3588-91. 
ASTM  D4891-89.  GPA  Standard  2172- 
86  "Calculation  of  Gross  Heating  Value. 
Relative  Density  and  Compressibility 
Factor  for  Natural  Gas  Mixtiu^s  from 
Compositional  Analysis."  or  GPA 
Standard  2261-90  "Analysis  for  Natural 
Gas  and  Similar  Gaseous  Mixtiues  by 
Gas  Chromatography."  Btu/100  scf 
(incorporated  by  reference  under  §  75.6). 

10*  =  Conversion  of  Btu  to  mmBtu. 

*         *         *         •         * 

5.6    Heat  Input  Rate  Apportionment  for 
Units  Sharing  a  Common  Stack  or  Pipe 

5.6.1    Where  applicable,  the  owner  or 
operator  of  an  affected  imit  that  determines 
heat  input  rate  at  the  unit  level  by 
apportioning  the  heat  input  monitored  at  a 
common  stack  or  common  pipe  using 
megawatts  should  apportion  the  heat  input 
rate  using  the  following  equation: 


HIi  =  Hies 


ti 


MWjtj 


iMWiti 


(Eq.  F-21a) 


Where: 

Mj  =  Heat  input  rate  for  a  unit.  mmBtu/hr. 

Mc,  =  Heat  input  rate  at  the  common  stack 

or  pipe,  mmBtu/hr. 
MWi  =  Gross  electrical  output,  MWe. 


ti  =  Operating  time  at  a  particular  unit,  hour 
or  fraction  of  an  hoiu'  (in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 


tcs  =  Opyerating  time  at  common  stack,  hour 
or  fraction  of  an  hoiu-  (in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 

n  =  Total  number  of  units  using  the  common 
stack. 

i  =  Designation  of  a  particular  imit. 
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5.6.2  Where  applicable,  the  owner  or 
operator  of  an  affected  unit  that  determines 
the  heat  input  rate  at  the  unit  level  by 


apportioning  the  heat  input  rate  monitored  at 
a  common  stack  or  common  pipe  using  steam 


load  should  apportion  the  heat  input  rate 
using  the  following  equation: 


HIi=HIcs 


SP.t: 


,  i=l 


(Eq.  F-21b) 


Where: 

HIi  =  Heat  input  rate  for  a  unit,  mmBtu/hr. 

Hies  =  Heat  input  rate  at  the  common  stack 
or  pipe,  mmBtu/hr. 

SF  =  Gross  steam  load,  Ib/hr. 

tj  =  Operating  time  at  a  particular  unit,  hour 
or  fraction  of  an  hour  (in  equal 
increments  that  can  range  from  one 
himdredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 

tcs  =  Operating  time  at  conmion  stack,  hour 
or  fraction  of  an  hour  (in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 

n  =  Total  niunber  of  units  using  the  common 
stack. 

i  =  Designation  of  a  particular  unit. 

5.7  Heat  Input  Rate  Summation  for  Units 
with  Multiple  Stacks  or  Pipes 

The  owner  or  operator  of  an  {iffected  unit 
that  determines  the  heat  input  rate  at  the  unit 
level  by  summing  the  heat  input  rates 
monitored  at  multiple  stacks  or  multiple 
pipes  should  sum  the  heat  input  rates  using 
the  following  equation: 


or  natural  gas  in  §  72.2  of  this  chapter,  SO2 
emissions  are  determined  in  accordance  with 
§  75.11(e)(1).         , 


fflsts 


Hlunit  -  "~ 


(Eq.  F^21c) 


Unit 


Where: 

Hlunii  =  Heat  input  rate  for  a  unit,  mmBtu/ 
hr. 

HI,  =  Heat  input  rate  for  each  stack  or  duct 
leading  from  the  imit,  mmBtu/hr. 

tunii  =  Operating  time  for  the  unit,  hour  or 
fraction  of  the  hour  (in  equal  increments 
that  can  range  from  cme  hundredth  to 
one  quarter  of  an  hour,  at  the  option  of 
the  owner  or  operator). 

ts  =  Operating  time  during  which  the  unit  is 
exhausting  through  the  stack  or  duct, 
hour  or  fraction  of  the  hour  (in  equal 
increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 
73.  Appendix  F  is  further  amended  by 

revising  section  7  to  read  as  follows: 

7.  Procedures  for  SO2  Mass  Emissions  at 
Units  With  SO2  Continuous  Emission 
Monitoring  Systems  During  the  Combustion 
of  Pipeline  Natural  Gas  or  Natural  Gas 

The  owner  or  operator  shall  use  the 
following  equation  to  calculate  hourly  SO2 
mass  emissions  as  allowed  for  units  with  SO2 
continuous  emission  monitoring  systems  if, 
during  the  combustion  of  gaseous  fuel  that 
meets  the  definition  of  pipeline  natural  gas 


Eh=(ER)(HI)        (Eq.  F-23) 


Where: 
ER 


Hourly  SO2  mass  emissions,  Ib/hr. 
:  Applicable  SO2  default  emission  rate 
from  section  2.3.1.1  or  2.3.2.1.1  of 
appendix  D  to  this  part,  Ib/mmBtu. 
HI  =  Hourly  heat  input,  as  determined  using 
the  procedures  of  section  5.2  of  this 
appendix. 

74.  Appendix  F  is  further  amended  by 
correcting  section  8  to  read  as  follows: 

8.  Procedures  for  NOx  Mass  Emissions 

The  owner  or  operator  of  a  unit  that  is 
required  to  monitor,  record,  and  report  NOx 
mass  emissions  under  a  State  or  federal  NOx 
mass  emission  reduction  program  must  use 
the  procedures  in  section  8.1,  8.2,  or  8.3,  as 
applicable,  to  account  for  hourly  NOx  mass 
emissions,  and  the  procedures  in  section  8.4 
to  account  for  quarterly,  seasonal,  and  aimual 
NOx  mass  emissions  to  the  extent  that  the 
provisions  of  subpart  H  of  this  part  are 
adopted  as  requirements  under  such  a 
program. 

75.  Appendix  G  to  part  75  is  amended  by 
revising  the  paragraph  defining  the  term 
"Wc"  that  follows  Equation  G-1  and  by 
revising  the  paragraph  defining  the  term  "Fc" 
that  follows  Equation  G-4  to  read  as  follows: 

Appendix  G  to  Part  75 — Detemination  of 
CCb  Emissims 


2.  Procedures  for  Estimating  COi  Emissions 
From  Combustion 


2.1* 


(Eq.G-1) 

Where: 

•         *         •     '    •         * 

Wc  =  Carbon  burned,  lb/day,  determined 
using  fuel  sampling  and  analysis  and 
fuel  feed  rates.  Collect  at  least  one  fuel 
sample  during  each  week  that  the  unit 
combusts  coal,  one  sample  per  each 
shipment  or  delivery  for  oil  and  diesel 
fuel,  one  fuel  sample  for  each  delivery 
for  gaseous  fuel  in  lots,  one  sample  per 
day  or  per  hour  (as  applicable)  for  each 
gaseous  fuel  that  is  required  to  be 
sampled  daily  or  hourly  for  gross 
calorific  value  under  section  2.3.5.6  of 
appendix  D  to  this  part,  and  one  sample 
per  month  for  each  gaseous  fuel  that  is 
required  to  be  sampled  monthly  for  gross 
calorific  value  under  section  2.3.4.1  or 
2.3.4.2  of  appendix  D  to  this  part.  Collect 
coal  samples  from  a  location  in  the  fuel 
handling  system  that  provides  a  sample 
representative  of  the  fiiel  bunkered  or 
consumed  during  the  week.  Determine 
the  carbon  content  of  each  fuel  sampling 
using  one  of  the  following  methods: 
ASTM  D3178-89  or  ASTM  D5373-93  for 
coal;  ASTM  D5291-92  "Standard  Test 
Methods  for  Instrumental  Determination 
of  Carbon,  Hydrogen,  and  Nitrogen  in 
Petroleum  Products  and  Lubricants," 
ultimate  analysis  of  oil,  or  computations 
based  upon  ASTM  D3238-90  and  either 
ASTM  D2502-67  or  ASTM  D2503-82 
(Reapproved  1987)  for  oil;  and 
computations  based  on  ASTM  D1945-91 
or  ASTM  D1946-90  for  gas.  Use  daily 
fuel  feed  rates  from  company  records  for 
all  fuels  and  the  carbon  content  of  the 
most  recent  fuel  sample  under  this 
section  to  determine  tons  of  carbon  per 
day  from  combustion  of  each  fuel.  (All 
ASTM  methods  are  incorporated  by 
reference  under  §  75.6.)  Where  more  than 
one  fuel  is  combusted  during  a  calendar 
day,  calculate  total  tons  of  carbon  for  the 
day  from  all  fuels. 

***** 

2.3*  •  • 
(Eq.  G-4) 
Where: 

***** 

Fc  *  Carbon  based  F-factor,  1040  scf/mmBtu 
for  natural  gas;  1 ,240  scf/mmBtu  for 
crude,  residual,  or  distillate  oil;  and 
calculated  according  to  the  procedures  in 
section  3.3.5  of  appendix  F  to  this  part 
for  other  gaseous  fuels. 
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76.  Appendix  G  to  part  75  is  amended  by 
adding  new  sections  5  through  5.3  to  read  as 
follows: 

5.  Missing  Data  Substitution  Procedures  for 
Fuel  Analytical  Data 

Use  the  following  procedures  to  substitute 
for  missing  fuel  analytical  data  used  to 
calculate  CO2  mass  emissions  under  this 
appendix. 

5.1  Missing  Carbon  Content  Data  Prior  to 
4/1/2000 

Prior  to  April  1,  2000,  follow  either  the 
procedures  of  this  section  or  the  procedures 
of  section  5.2  of  this  appendix  to  substitute 
for  missing  carbon  content  data.  On  and  after 
April  1,  2000,  use  the  procedures  of  section 

5.2  of  this  appendix  to  substitute  for  missing 
carbon  content  data,  not  the  procedures  of 
this  section. 


5.1.1  Most  Recent  Previous  Data 

Substitute  the  most  recent,  previous  carbon 
content  value  available  for  that  fuel  type  (gas, 
oil,  or  coal)  of  the  same  grade  (for  oil)  or  rank 
(for  coal).  To  the  extent  practicable,  use  a 
carbon  content  value  from  the  same  fuel 
supply.  Where  no  previous  carbon  content 
data  are  available  for  a  particular  fuel  type  or 
rank  of  coal,  substitute  the  default  carbon 
content  from  Table  G-1  of  this  appendix. 

5.1.2  (Reserved] 

5.2    Missing  Carbon  Content  Data  On  and 
After  4/1/2000 

Prior  to  April  1,  2000,  follow  either  the 
procedures  of  this  section  vr  the  procedures 
of  section  5.1  of  this  appendix  to  substitute 
for  missing  carbon  content  data.  On  and  after 
April  1,  2000,  use  the  procedures  of  this 


section  to  substitute  for  missing  carbon 
content  data. 

5.2.1  In  all  cases  (i.e.,  for  weekly  coal 
samples  or  composite  oil  samples  from 
continuous  sampling,  for  oil  samples  taken 
from  the  storage  tank  after  transfer  of  a  new 
delivery  of  fuel,  for  as-delivered  samples  of 
oil,  diesel  fuel,  or  gaseous  fuel  delivered  in 
lots,  and  for  gaseous  fuel  that  is  supplied  by 
a  pipeline  and  sampled  monthly,  daily  or 
hourly  for  gross  calorific  value)  when  carbon 
content  data  is  missing,  report  the 
appropriate  default  value  from  Table  G-1. 

5.2.2  The  missing  data  values  in  Table  G- 
1  shall  be  reported  whenever  the  results  of 

a  required  sample  of  fuel  carbon  content  are 
either  missing  or  invalid.  The  substitute  data 
value  shall  be  used  until  the  next  valid 
carbon  content  sample  is  obtained. 


Table  G-1  .—Missing  Data  Substitution  Procedures  for  Missing  Carbon  Content  Data 


Parameter 


Oil  and  coal  cartxjn  content 


Gas  cartran  content 


Default  coal  carbon  content 


Default  oil  carbon  content  .. 
Default  gas  cartx}n  content 


Sampling  technique/frequency 


All  oil  and  coal  samples,  prior  to  /\pril  1,  2000 


All  gaseous  fuel  samples,  prior  to  April  1, 
2000. 

All,  on  and  after  April  1,  2000 


All,  on  and  after  /Vpril  1 ,  2000 
All,  on  and  after  /Vpril  1 ,  2000 


Missing  data  value 


Most  recent,  previous  carbon  content  value 

available  for  tbat  grade  of  oil,  or  default 

value,  in  this  table. 
Most  recent,  previous  carbon  content  value 

available  for  tfiat  type  of  gaseous  fuel,  or 

default  value,  in  tfiis  table. 
Antfiracite:  90.0  percent. 
Bituminous:  85.0  percent. 
Subbituminous/Lignite:  75.0  percent. 
90.0  percent. 
Natural  gas:  75.0  percent. 
Otfier  gaseous  fuels:  90.0  percent. 


5.3  Gross  Calorific  Value  Data 

For  a  gas-fired  imit  using  the  procedures  of 
section  2.3  of  this  appendix  to  determine  CO2 
emissions,  substitute  for  missing  gross 
calorific  value  data  used  to  calculate  heat 
input  by  following  the  missing  data 
procedures  for  gross  calorific  value  in  section 

2.4  of  appendix  D  to  this  part. 


Appendix  H  to  Part  75 — Revised 
Traceability  Protocol  No.  1 

77.  Appendix  H  to  part  75  is  removed  and 
reserved. 


Appendix  J  to  Part  75— Compliance  Dates 
for  Revised  Recordkeeping  Requirements 
and  Missing  Data  Procedures 

78.  Appendix  J  to  part  75  is  removed  and 
reserved. 

[FR  Doc.  99-8939  Filed  5-25-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO.  84.326C] 

Office  of  Special  Education  and 
Rehabilitative  Services;  Office  of 
Special  Education  Programs; 
Reopening  Notice  To  Invite 
Applications  for  New  Awards  To  Serve 
The  Deaf-Blind  Population  in  the  State 
of  IMaryland  for  Fiscal  Year  (FY)  1999 

AGENCY:  Department  of  Education. 
SUMMARY:  On  March  3,  1999,  a  notice 
was  published  in  the  Federal  Register 
(64  FR  10352)  inviting  applications  for 
new  FY  1999  awards  to  support  projects 
that  help  build  the  capacity  of  State  and 
local  agencies  to  fecilitate  the 
achievement  of  improved  outcomes  by 
children  who  are  deaf-blind,  and  their 
families.  The  FY  1999  awards  will 
support  projects  that  provide 
specialized  technical  assistance 
regarding  the  provision  of  early 
intervention,  special  education,  related, 
and  transitional  services  to  children  and 
young  adults  who  are  deaf-blind.  Based 
on  the  applications  received,  we  expect 
to  fund  projects  that,  as  a  whole,  will 
provide  technical  assistance  services  in 
each  State  in  the  country.  However,  we 
did  not  receive,  prior  to  the  application 
deadline,  any  applications  from 
applicants  proposing  to  address  the 
needs  of  children  with  deaf-blindness  in 
Maryland.  Accordingly,  the  purpose  of 
this  notice  is  to  invite  applications  for 
projects  that  will  serve  the  State  of 
Maryland. 

Deadline  for  Transmittal  of 
Applications:  ]une  11,  1999. 

Deadline  for  Intergovernmental 
fleview;  August  9, 1999. 


Applications  Available:  May  26, 1999. 

Note  to  Applicants:  The  notice 
published  on  March  3,  1999,  provides 
other  information  that  applies  to  this 
competition.  Specifically,  the  priority  in 
that  notice,  entitled  Projects  for 
Children  and  Young  Adults  Who  Are 
Deaf-Blind  {84.326C),  identifies  the 
requirements  for  applications  submitted 
in  response  to" this  notice. 

In  addition,  the  Eligible  Applicants 
section  in  the  March  3, 1999  notice  is 
amended  for  purposes  of  this 
competition  by  limiting  eligible 
applicants  to  entities  that  meet  the 
eligibility  criteria  in  the  priority  and 
propose  to  address  the  needs  of  children 
with  deaf-blindness  in  the  State  of 
Maryland.  Potential  applicants  should 
consult  the  statement  of  the  final 
priority  published  in  the  Federal 
Register  on  March  3, 1999  (64  FR 
10352)  to  ascertain  the  substantive 
requirements  for  their  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  notice 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  room  3317, 
Switzer  Building,  Washington,  D.C. 
20202-2641.  FAX:  (202)  205-8717  (FAX 
is  the  preferred  method  for  lequesting 
information).  Telephone:  (202)  205- 
8038.  Internet: 
Debra Sturdivant@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953.  Individuals  with  disabilities 
may  obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 


computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (PDF)  on  die  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedTeg.html 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-800-293-6498;  or  in  the 
Washington,  D.C,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html 

(Authority:  20  U.S.C.  1485(c)) 

Dated:  May  20, 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  9&-13263  Filed  5-25-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  212  and  237 

PNS  No.  1989-99;  AG  Order  No.  2225- 
991 

RIN1115-AF45 

Inadmissibility  and  Deportability  on 
Public  Charge  Grounds 

AGENCY:  Immigration  and  Natiiralization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Department  of  Justice's 
(Department's)  regulations  to  establish 
clear  standards  governing  a 
determination  that  an  alien  is 
inadmissible  or  ineligible  to  adjust 
status,  or  has  become  deportable,  on 
public  charge  grounds.  This  proposed 
rule  is  necessary  to  alleviate  growing 
public  confusion  over  the  meaning  of 
the  currently  undefined  term  "public 
charge"  in  immigration  law  and  its 
relationship  to  the  receipt  of  Federal, 
State,  or  local  public  benefits.  By 
defining  "public  charge,"  the 
Department  seeks  to  reduce  the  negative 
public  health  consequences  generated 
by  the  existing  confusion  and  to  provide 
aliens  with  better  guidance  as  to  the 
types  of  public  benefits  that  will  and 
will  not  be  considered  in  public  charge 
determinations. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  26, 1999. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1989-99  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sophia  Cox  or  Kevin  Cummings, 
Immigration  and  Naturalization  Service, 
Office  of  Adjudications,  425  I  Street, 
NW,  Washington,  DC  20536;  telephone 
(202) 514-4754. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Necessity  ibr 
Definition  of  "Public  Charge" 

Recent  immigration  and  welfare 
reform  laws  have  generated 
considerable  public  confusion  about 
whether  the  receipt  of  Federal,  State,  or 
local  public  benefits  for  which  an  alien 
may  be  eligible  renders  him  or  her  a 


"public  charge"  imder  the  immigration 
statutes  governing  admissibility, 
adjustment  of  status,  and  deportation. 
(See  8  U.S.C.  1182(a)(4);  8  U.S.C. 
1227(a)(5).)  (See  also  Illegal  Immigration 
Reform  and  Immigrant  ResponsibiUty 
Act  of  1996  (URIRA),  Pub.  L.  104-208, 
Div.  C,  Title  V,  110  Stat.  3009-670 
(codified  as  amended  in  different 
sections  of  8  U.S.C.)  (1996);  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996  (PRWORA), 
Pub.  L.  104-193,  Title  IV,  110  Stat.  2260 
(codified  as  amended  generally  at  8 
U.S.C.  1601,  etseq.)  (1996).) 

Under  section  212(a)(4)  of  the 
hnmigration  and  Nationality  Act  (the 
Act),  the  determination  of  whether  an 
individual  alien  "is  likely  at  any  time  to 
become  a  public  charge"  is  made  by  a 
Department  of  State  consular  officer  at 
the  time  the  alien's  visa  application  is 
adjudicated  overseas,  by  an  Immigration 
and  NatuTcilization  Service  (Service) 
officer  at  the  time  an  alien  seeks 
admission  into  the  United  States,  or  by 
the  Service  at  the  time  an  alien  applies 
for  adjustment  of  status  if  he  or  she  is 
already  in  the  United  States.  8  U.S.C. 
1182(a)(4).  The  statute  further  states  that 
the  decision  shall  be  "in  the  opinion  of 
the  consular  officer  or  the  Attorney 
General,  who  has  delegated  this 
authority  to  the  Service.  Id.;  8  CFR  part 
2.1.  Under  section  237(a)(5)  of  the  Act, 
an  alien  is  also  deportable  if  he  or  she 
"has  become  a  public  charge"  within  5 
years  after  his  or  her  "date  of  entry"  into 
the  United  States  for  causes  not  shown 
to  have  arisen  since  entry.  8  U.S.C. 
1227(a)(5).  An  immigration  judge  will 
make  the  determination  if  any  of  these 
issues  arise  during  removal  proceedings 
for  an  alien. 

On  August  22, 1996,  the  President 
signed  PRWORA,  known  as  the  welfare 
reform  law.  The  welfare  reform  law  and 
its  amendments  imposed  new 
restrictions  on  the  eligibility  of  eiliens, 
whether  present  in  the  United  States 
legally  or  illegally,  for  many  Federal, 
State,  and  local  public  benefits.  8  U.S.C. 
1601-1646  (as  amended).  Despite  these 
new  restrictions,  many  legal  aliens 
remain  eligible  for  at  least  some  forms 
of  public  assistance,  such  as  Medicaid, 
Food  Stamps,  Supplemental  Security 
Income  (SSI),  Temporary  Assistance  for 
Needy  Families  (TANF),  the  Children's 
Health  Insurance  Program  (CHIP),  and 
the  Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC),  among  other  benefits. 
Congress  also  chose  not  to  apply  the 
alien  eligibility  restrictions  in  the 
welfare  reform  law  to  emergency 
medical  assistance;  short-term,  in-kind, 
non-cash  emergency  disaster  relief; 
public  health  assistance  related  to 


immunizations  and  to  treatment  of  the 
symptoms  of  a  communicable  disease; 
certain  in-kind  services  (e.g.,  soup 
kitchens,  etc.)  designated  by  the 
Attorney  General  as  necessary  for  the 
protection  of  life  and  safety;  and 
assistance  under  certain  Department  of 
Housing  and  Urban  Development  (HUD) 
programs.  8  U.S.C.  1611(b)(1). 

Numerous  states  and  localities  also 
have  funded  public  benefits, 
particularly  medical  and  nutrition 
benefits,  for  aliens  who  are  now 
ineligible  for  certain  Federal  public 
benefits.  Congress  further  authorized 
states  to  enact  laws  after  August  22, 
1996,  that  affirmatively  provide  illegal 
aliens  who  would  otherwise  be 
ineligible  for  certain  State  and  local 
benefits  imder  the  welfare  reform  law 
with  such  benefits.  8  U.S.C.  1621(d).  A 
complete  overview  of  all  the  public 
benefits  and  programs  that  remain 
available  to  various  categories  of  aliens 
under  the  welfare  reform  law,  as 
amended,  is  beyond  the  scope  of  this 
discussion. 

Although  Congress  has  determined 
that  certain  aliens  remain  eligible  ^r 
some  forms  of  medical,  nutrition,  and 
child  care  services,  and  other  public 
assistance,  nimierous  legal  immigrants 
and  other  aliens  are  choosing  not  to 
apply  for  these  benefits  because  they 
fear  the  negative  inmiigration 
consequences  of  potentially  being 
deemed  a  "public  charge."  This  tension 
between  the  immigration  and  welfare 
laws  is  exacerbated  by  the  fact  that 
"public  charge"  has  never  been  defined 
in  statute  or  regulation.  Without  a  clear 
definition  of  the  term,  aliens  have  no 
way  of  knowing  which  benefits  they 
may  safely  access  without  risking 
deportation  or  inadmissibility. 

Additionally,  the  Service  has  been 
contacted  by  many  State  and  local 
officials.  Members  of  Congress, 
immigrant  assistance  organizations,  and 
health  care  providers  who  are  unable  to 
give  reliable  guidance  to  their 
constituents  and  clients  on  this  issue. 
According  to  Federal  and  State  benefit- 
granting  agencies,  this  growing  ■ 
confusioii  is  creating  significant, 
negative  public  health  consequences 
across  the  coimtry.  This  situation  is 
becoming  particularly  acute  with 
respect  to  the  provision  of  emergency 
and  other  medical  assistance,  children's 
immunizations,  and  basic  nutrition 
programs,  as  well  as  the  treatment  of 
conununicable  diseases.  Immigrants' 
fears  of  obtaining  these  necessary 
medical  and  other  benefits  are  not  only 
causing  them  considerable  harm,  but  are 
also  jeopardizing  the  general  public.  For 
example,  infectious  diseases  may  spread 
as  the  numbers  of  immigrants  who 
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decline  immunization  services  increase. 
Concern  over  the  public  charge  issue  is 
further  preventing  aliens  from  applying 
for  available  supplemental  benefits, 
such  as  child  care  and  transportation 
vouchers,  that  are  designed  to  aid 
individuals  in  gaining  and  maintaining 
employment.  In  short,  the  absence  of  a 
clear  public  charge  definition  is 
imdermining  the  Government's  policies 
of  increasing  access  to  health  care  and 
helping  people  to  become  self-sufficient. 
The  Department  seeks  to  remedy  this 
problem  with  this  proposed  rule. 

Overview  of  the  Proposed  Rule 

First,  the  proposed  rule  provides  a 
defiiution  for  the  ambiguous  statutory 
term  "public  charge"  that  will  be  used 
for  purposes  of  both  admissibility  and 
adjustment  of  status  under  section 
212(a)(4)  of  the  Act  and  for  deportation 
under  section  237(a)(5)  of  the  Act. 
Second,  the  proposed  rule  describes  the 
kinds  of  public  benefits  that,  if  received, 
could  result  in  a  finding  that  a  person 
is  a  "public  charge."  The  proposed  rule 
also  provides  examples  of  the  types  of 
public  benefits  that  will  not  be 
considered  in  public  charge 
determinations.  Third,  the  proposed 
rule  adopts  long-standing  principles 
developed  by  the  case  law.  As  discussed 
below,  the  cases  have  established 
prerequisites  and  factors  to  be 
considered  in  making  public  charge 
determinations.  The  rule  makes  clear 
that  the  mere  receipt  of  public 
assistance,  by  itself,  will  not  lead  to  a 
public  charge  finding  without 
satisfaction  of  these  additional  legal 
requirements. 

The  Nfeaning  of  "Public  CSiarge"  and 
Public  Benefits  That  Demonstrate 
Primary  Dependence  on  the 
Government  fiar  Subsistence 

Following  extensive  consultation  with 
benefit-granting  agencies,  the 
Department  is  proposing  to  define 
"public  charge"  to  mean  an  alien  who 
has  become  (for  deportation  purposes) 
or  who  is  likely  to  become  (for 
admission  or  adjustment  purposes) 
"primarily  dependent  on  the 
Government  for  subsistence,  as 
demonstrated  by  either  the  receipt  of 
public  cash  assistance  for  income 
maintenance  or  institutionalization  for 
long-term  care  at  Government  expense." 
Institutionalization  for  short  periods  of 
rehabilitation  does  not  constitute  such 
primary  dependence.  This 
interpretation  of  "public  charge"  is 
reasonable  because  it  is  based  on  the 
plain  meaning  of  the  word  "charge,"  the 
historical  context  of  public  dependency 
when  the  public  charge  immigration 
provisions  were  first  enacted  more  than 


a  century  ago,  and  the  expertise  of  the 
benefit-granting  agencies  that  deal  with 
subsistence  issues.  It  is  also  consistent 
with  factual  situations  presented  in  the 
public  charge  case  law. 

When  a  word  is  not  defined  by  statute 
and  legislative  history  does  not  provide 
clear  guidance,  courts  often  construe  it 
in  accordance  with  its  ordinary  or 
natural  meaning  as  contained  in  the 
dictionary.  (See,  e.g.,  Sutton  v.  United 
Airlines,  Inc.,  130  F.3d  893,  898  (10th 
Cir.  1997),  cert,  granted,  119  S.  Ct.  790 
(1999)  (citations  omitted).)  The  word 
"charge"  has  many  meanings  in  the 
dictionary,  but  the  one  that  can  be 
applied  imambiguously  to  a  person  and 
best  clarifies  the  phrase  "become  a 
public  charge"  is  "a  person  or  thing 
committed  or  entrusted  to  the  care, 
custody,  management,  or  support  of 
another."  Webster's  Third  New 
International  Dictionary  of  the  English 
Language  377  (1986).  The  dictionary 
gives  the  following  apt  sentence  as  an 
example  of  usage:  "[H]e  entered  the 
poorhouse,  becoming  a  county  charge." 
Id.  (See  also  3  Oxford  English  Dictionary 
36  (2d  ed.  1989)  (definition  #13  for 
"charge" — "The  duty  or  responsibility 
of  taking  care  of  (a  person  or  thing); 
care,  custody,  superintendence").) 

This  language  mdicates  that  a  person 
becomes  a  public  charge  when  he  or  she 
is  committed  to  the  care,  custody, 
management,  or  support  of  the  public. 
The  dictionary  definition  suggests  a 
complete,  or  nearly  complete, 
dependence  on  the  Government  rather 
than  the  mere  receipt  of  some  lesser 
level  of  financial  support.  Historically, 
individuals  who  became  dependent  on 
the  Government  were  institutionalized 
in  asylimis  or  placed  in  "almshouses" 
for  the  poor  long  before  the  array  of 
limited-purpose  public  benefits  now 
available  existed.  This  primary 
dependence  model  of  public  assistance 
was  the  backdrop  against  which  the 
"public  charge"  concept  in  immigration 
law  developed  in  the  late  1800s. 

Although  no  case  has  specifically 
identified  the  types  of  public  benefits 
that  can  give  rise  to  a  public  charge 
finding,  a  definition  based  on  primary 
dependence  on  the  Government  is 
consistent  with  the  facts  found  in  the 
deportation  and  admissibility  cases. 
(See,  e.g.,  Matter  ofC-R-,  7  I.  &  N.  Dec. 
124  (BIA  1956)  (deportation  based  on 
public  mental  hospital 
institutionalization);  Matter  of 
Harutunian,  14  I.  &  N.  Dec.  583  (R.C., 
Int.  Dec.  1974)  (receipt  of  old  age 
assistance  for  principal  financial 
support  was  an  important  factor  in 
denying  admission).) 

Tne  Service  has  also  sought  the 
advice  and  relied  on  the  expertise  of 


various  Federal  agencies  that  administer 
a  wide  variety  of  public  benefits.  The 
Service  consulted  primarily  with  the 
Department  of  HeaJth  and  Hiunan 
Services  (HHS),  the  Social  Security 
Administration  (SSA),  and  the 
Department  of  Agriciilture  (USDA).  The 
HHS,  which  administers  TANF, 
Medicaid,  CHIP,  and  many  other 
benefits,  has  advised  that  the  best 
evidence  of  whether  an  individual  is 
relying  primarily  on  the  Government  for 
subsistence  is  either  the  receipt  of 
public  cash  benefits  for  income 
maintenance  purposes  or 
institutionalization  for  long-term  care  at 
Government  expense.  (See  letter  to  INS 
Commissioner  Doris  Meissner  from  HHS 
Deputy  Secretary  Kevin  Thurm,  dated 
March  25, 1999)  (hereinafter  "HHS 
Letter"  and  appearing  in  an  appendix  to 
this  docimient.)  The  USDA,  which 
administers  Food  Stamps,  WIC,  and 
other  nutrition  assistance  programs,  and 
SSA,  which  administers  SSI  and  other 
programs,  and  other  benefit-granting 
agencies  have  conciirred  with  the  HHS 
advice  to  the  Service  that  receipt  of  cash 
assistance  for  income  maintenance  is 
the  best  evidence  of  primary 
dependence  on  the  Government.  (See 
letter  to  INS  Commissioner  Doris 
Meissner  fitim  Shirley  R.  Watkins, 
USDA  Under  Secretary  for  Food, 
Nutrition  and  Consumer  Services,  dated 
April  15, 1999)  (hereinafter  "USDA 
Letter"  and  appearing  in  an  appendix  to 
this  dociunent);  letter  to  Robert  L.  Bach, 
INS  Executive  Associate  Commissioner 
for  Pohcy  and  Planning  from  Susan  M. 
Daniels,  SSA  Deputy  Commissioner  for 
Disability  and  Income  Seciuity 
Programs,  dated  May  14, 1999) 
(hereinafter  "SSA  Letter"  and  appearing 
in  an  appendix  to  this  document.) 

Cash  assistance  for  income 
maintenance  includes  (1)  SSI,  (2)  cash 
TANF  (other  than  certain  supplemental 
cash  benefits  not  defined  as 
"assistance"  imder  TANF  rules,  as 
provided  in  §§  212.103  and  237.13  of 
this  proposed  rule),  and  (3)  State  or 
local  cash  benefit  programs  for  income 
maintenance  (often  called  "General 
Assistance"  programs,  but  which  may 
exist  under  other  names).  Acceptance  of 
these  forms  of  public  cash  assistance  is 
one  factor  that  could  be  considered  in 
determining  whether  a  person  is,  or  is 
likely  to  be,  a  public  charge,  provided 
the  additional  requirements  for 
deportation  or  inadmissibility  discussed 
later  in  this  Supplementary  Section  and 
in  the  regulation  are  also  met. 

According  to  HHS  and  other  benefit- 
granting  agencies  consulted  by  the 
Service,  non-cash  benefits  generally 
provide  supplementary  support  in  the 
form  of  vouchers  or  direct  services  to 
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support  nutrition,  health,  and  living 
condition  needs.  (See  HHS  Letter.) 
These  benefits  are  often  provided  to 
low-income  working  families  to  sustain 
and  improve  their  ability  to  remain  self- 
sufficient.  A  few  examples  of  these  non- 
cash benefits  that  do  not  directly 
provide  subsistence  are  Medicaid,  Food 
Stamps.  CHIP,  and  their  related  State 
analogues,  WIC.  housing  benefits, 
transportation  vouchers,  and  certain 
kinds  of  special-purpose  non-cash 
benefits  provided  under  the  TANF 
program.  These  forms  of  benefits,  and 
others  discussed  below  and  in  the 
proposed  regulation,  will  not  be 
considered  for  public  charge  purposes. 
The  HHS  further  stated  that  "*  *  *  it  is 
extremely  unlikely  that  an  individual  or 
family  could  subsist  on  a  combination 
of  non-cash  support  benefits  or  services 
alone.  *  *  *  HHS  is  imable  to  conceive 
of  a  situation  where  an  individual,  other 
than  someone  who  permanently  resides 
in  a  long-term  care  institution,  could 
support  himself  or  his  family  solely  on 
non-cash  benefits  so  as  to  be  primarily 
dependent  on  the  [Gjovemment."  (See 
HHS  Letter.) 

The  one  exception  identified  by  HHS 
to  the  principle  that  non-cash  benefits 
do  not  demonstrate  primary  dependence 
is  the  instance  where  Medicaid  or 
related  programs  pay  for  the  costs  of  a 
person's  institutionalization  for  long- 
term  care  (other  than  imprisonment  for 
conviction  of  a  crime).  Such 
institutionalization  costs,  therefore,  may 
be  considered  in  public  charge 
determinations.  However,  the  proposed 
rule  makes  clear  that  a  short  period  of 
institutionalization  necessary  for 
rehabilitation  purposes  does  not 
demonstrate  that  an  individual  is,  or  is 
likely  to  become,  primarily  dependent 
on  the  Government  for  public  charge 
purposes. 

Tnis  distinction  between  cash  benefits 
that  can  lead  to  primary  dependence  on 
the  Government  and  non-cash  benefits 
that  do  not  create  such  dependence  is 
already  applied  by  the  State  Department 
with  regard  to  Food  Stamps,  a  non-cash 
benefit  program.  The  Foreign  Affairs 
Manual  (FAM)  for  consular  officers 
excludes  Food  Stamps  from  public 
charge  admissibility  consideration 
because  it  is  an  essentially 
supplementary  benefit  that  does  not 
make  recipients  dependent  on  the 
Government  for  subsistence.  (See  9 
FAM  section  40.41,  N.9.1.)  The 
proposed  definition  of  "public  charge" 
is  consistent  with  this  existing  State 
Department  policy  and  that  agency's 
recognition  that  certain  supplemental 
forms  of  public  assistance  should  not  be 
considered  in  a  public  charge 
determination. 


Receipt  of  Non-cash  Public  Benefits 
That  do  not  Demonstrate  Primary 
Dependence  on  the  Government  for 
Subsistence 

It  has  never  been  Service  policy  that 
the  receipt  of  any  public  service  or 
benefit  must  be  considered  for  public 
charge  purposes.  The  natxu^  of  the 
program  is  important.  For  instance, 
attending  public  schools,  taking 
advantage  of  school  lunch  or  otiier 
supplemental  nutrition  programs,  such 
as  WIG,  obtaining  immunizations,  and 
receiving  public  emergency  medical 
care  typically  do  not  make  a  person 
inadmissible  or  deportable.  Non-cash 
benefits,  such  as  these  and  others,  are  by 
their  nature  supplemental  and 
frequently  support  the  general  welfare. 
By  focusing  on  cash  assistance  for 
income  maintenance,  the  Service  can 
identify  those  individuals  who  are 
primarily  dependent  on  the  Govenmient 
for  subsistence  without  inhibiting 
access  to  non-cash  benefits  that  serve 
important  public  interests.  Certain 
Federal,  State,  and  local  benefits  are 
increasingly  being  made  available  to 
families  with  incomes  far  above  the 
poverty  level,  reflecting  broad  public 
policy  decisions  about  improving 
general  health  and  nutrition,  promoting 
education,  and  assisting  worldng-poor 
families  in  the  process  of  becoming  self- 
sufficient.  For  example,  many  states 
provide  CHIP  to  children  in  families 
with  resources  up  to  200  percent  of  the 
poverty  line  and  sometimes  higher.  (See 
HHS  Letter  at  p.  3.)  Thus,  participation 
in  such  programs  is  not  evidence  of 
poverty  or  dependence. 

The  proposed  rule  identifies  the  major 
forms  of  cash  benefits  that  ipay  be 
considered  for  public  charge  purposes 
and  several  examples  of  non-cash 
benefits  that  will  not  be  considered.  Due 
to  the  ever-changing  character  of  the 
Federal,  State,  and  local  public  benefits 
still  available  to  aliens,  it  is  not  possible 
to  name  every  benefit  that  will  or  will 
not  be  considered  for  public  charge 
purposes.  Aliens  and  their  advisors 
should  carefully  consider  the  nature  of  . 
the  specific  public  benefits  involved.  If 
they  could  be  construed  as  cash 
assistance  for  income  maintenance,  as 
distinguished  from  in-kind  services, 
medical  or  nutrition  benefits,  vouchers 
or  other  forms  of  non-cash  benefits,  then 
a  Service  officer  may  consider  their 
receipt  in  making  a  public  charge 
decision,  even  if  the  benefit  is  not 
specifically  addressed  by  name  in  the 
proposed  rule.  Again,  receipt  of  SSI, 
cash  TANF  (except  supplemental  cash- 
TANF  excluded  in  the  rule),  and  State 
or  local  cash  assistance  programs  for 
income  maintenance  (e.g.,  "General 


Assistance")  will  be  considered  as  part 
of  the  public  charge  analysis.  Although 
these  benefits  are  the  only  examples  of 
"cash  assistance  for  income 
maintenance"  that  the  Service  and  other 
Federal  benefit-granting  agencies  have 
been  able  to  identify,  public  comment  is 
requested  on  whether  there  are  any 
other  specific  forms  of  public  cash 
assistance  for  income  maintenance  that 
should  be  mentioned.  The  Service  will 
also  consider  public  benefits  (including 
Medicaid)  for  supporting  aliens  who 
reside  in  an  institution  for  long-term 
care  (e.g.,  a  nursing  home  or  mental 
health  institution). 

A  person's  mere  receipt  of  any  of 
these  forms  of  cash  assistance  for 
income  maintenance,  or  being 
institutionalized  for  long-term  care, 
does  not  necessarily  make  him  or  her 
inadmissible,  ineligible  to  adjust  status, 
or  deportable  on  public  charge  groimds. 
As  discussed  in  detail  in  the  next  part 
of  this  Supplementary  Information 
section,  the  law  requires  that  a  variety 
of  other  factors  and  prerequisites  must 
be  considered  as  well.  These  additional 
requirements  have  been  carefully 
described  in  both  the  admissibility  and 
deportation  sections  of  this  proposed 
rule  at  §§  212.104,  212.106,  212.108, 
212.109,  237.11,  237.15,  237.16,  and 
237.18.  Every  public  charge  decision 
will  continue  to  be  made  on  a  case-by- 
case  basis.  In  other  words,  the  proposed 
rule  does  not  create  any  blanket 
requirements  that  individuals  who 
receive  public  cash  assistance  or  who 
are  institutionalized  for  long-term  care 
must  be  removed  from  the  United  States 
or  denied  admission  or  adjustment. 

Some  cash  benefits  received  by  aliens 
from  the  Government  are  not  intended 
for  income  maintenance,  and  thus  will 
not  be  considered  for  public  charge 
pvu-poses  under  this  rule.  Examples  of 
such  special-piupose  cash  benefits  that 
do  not  lead  to  primary  dependence  on 
the  Government  include  the  Low 
Income  Home  Energy  Assistance 
Program  (LIHEAP),  42  U.S.C.  8621,  et 
seq.;  the  Child  Care  and  Development 
Block  Grant  Program  (CCDBGP),  42 
U.S.C.  9858  et  seq.;  Food  Stamp  benefits 
issued  in  cash  (see  e.g.,  7  U.S.C. 
2026(b));  certain  educational  assistance 
programs,  and  non-recurrent,  short-term 
crisis  benefits  funded  in  cash  by  TANF 
but  excluded  from  the  TANF  program's 
definition  of  "assistance."  (See  64  FR 
17720, 17880  (April  12, 1999)  (codified 
at  45  CFR  260.31).)  In  addition,  and 
consistent  with  existing  Service 
practice,  the  proposed  rule  states  that 
cash  payments  that  have  been  earned, 
such  as  benefits  under  TiUe  II  of  the 
Social  Security  Act,  42  U.S.C.  401  et 
seq..  Government  pensions,  veterans' 
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benefits,  among  other  forms  of  earned 
benefits,  do  not  support  a  public  charge 
finding. 

Other  non-cash  public  benefits  that 
will  not  be  considered  and  that  are 
listed  in  the  proposed  rule  include,  but 
are  not  limited  to:  Medicaid;  CHIP; 
emergency  medical  assistance;  other 
health  insurance  and  health  services  for 
the  testing  and  treatment  of  symptoms 
of  commimicable  diseases;  emergency 
disaster  relief;  nutrition  programs,  such 
as  Food  Stamps.and  WIC;  housing 
benefits;  energy  benefits;  job  training 
programs;  child  care;  and  non-cash 
benefits  funded  imder  the  TANF 
program.  State  and  local  non-cash 
benefits  of  a  similar  nature  also  will  not 
be  considered.  It  is  the  imderlying 
nature  of  the  program,  not  the  name 
adopted  in  a  particular  State,  that  will 
determine  whether  it  is  relevant  for 
public  charge  consideration. 

Additional  Requirements  for  Public 
Charge  Determinations 

After  defining  "public  charge,"  the 
separate  admissibility  and  deportation 
sections  of  the  proposed  nde 
incorporate  principles  established  by 
case  law  and  statute  for  each  of  those 
public  charge  determinations. 

Admission  and  Adjustment  of  Status 

The  provisions  that  relate  to 
admission  and  adjustment  of  status 
incorporate  the  "totality  of  the 
circiunstances"  analysis  that  officers 
must  employ  in  making  a  prospective 
public  charge  decision.  (See,  e.g.  Matter 
of  Perez.  15  I.  &  N.  Dec.  136, 137  (BIA 
1974).)  Under  section  212(a)(4)(B)  of  the 
Act,  officers  are  required  to  consider 
specific  minimum  factors  in 
determining  whether  the  alien's 
circimistances  indicate  that  he  or  she  is 
likely  to  become  a  public  charge.  These 
factors  include  the  alien's  age,  health, 
family  status,  assets,  resources,  financial 
status,  education,  and  skills.  No  single 
factor,  other  than  the  lack  of  an 
Affidavit  of  Support  as  described  below, 
will  determine  whether  an  alien  is 
likely  to  become  a  public  charge, 
including  past  or  current  receipt  of 
public  cash  benefits. 

In  addition,  most  aliens  intending  to 
immigrate  or  adjust  status  in  family- 
based  and  certain  employment-based 
categories  after  December  19, 1997,  are 
required  to  file  the  new  Form  1-864, 
"Affidavit  of  Support  Under  Section 
213A  of  the  Act,"  signed  by  their 
sponsors).  8  U.S.C.  1182(a)(4)(C-D);  8 
U.S.C.  1183a;  8  CFR  part213a.2.  The 
new  Affidavit  of  Support  is  legally 
binding  and  requires  sponsors  to 
maintain  the  sponsored  alien  at  an 
aimual  income  of  not  less  than  125 


percent  of  the  Federal  poverty  line  for 
the  relevant  family  size.  8  U.S.C. 
1183a(a);  8  CFR  part  213a.2.  If  an 
Affidavit  of  Support  is  not  filed,  the 
intending  immigrant  will  be  denied 
admission  or  adjustment  on  public 
charge  grounds,  unless  he  or  she  is 
exempt  from  the  Affidavit  of  Support 
requirement  under  section  212(a)(4)(C- 
D)  of  the  Act.  As  one  of  the 
circumstances  considered  in 
determining  whether  a  person  is  likely 
to  become  a  public  charge,  officers  may 
also  consider  any  Affidavit  of  Support 
filed  by  a  sponsor  on  behalf  of  an  alien 
under  section  21 3  A  of  the  Act  and  are 
encouraged  to  do  so.  (See  8  U.S.C. 
1182(a)(4)(B)(ii).)  Certain  categories  of 
aliens  seeking  to  become  lawfiil 
permanent  residents  are  exempt  from 
the  Affidavit  of  Support  requirement — 
including  those  who  qualify  as  widows 
or  widowers  of  citizens  or  as  battered 
spouses,  and  thefr  children.  Id. 

In  one  significant  respect,  a  public 
charge  determination  for  purposes  of 
inadmissibility  differs  from  the  context 
of  deportability.  As  the  next  section 
describes  in  detail,  deportation  on 
public  charge  groimds  requires  the 
Service  to  prove  that  the  alien  or 
another  obligated  party  has  &iled  to 
repay  a  legal  demand  for  the  public 
benefits  at  issue.  The  proposed  rule 
adopts  the  case-developed  doctrine  that 
this  failure-to-reimburse  prerequisite  for 
deportation  does  not  apply  to  public 
charge  decisions  for  admissibility  or 
adjustment  of  status.  (See  Matter  of 
Harutunian.  14  I.  &  N.  Dec.  at  589-590.) 
Applicants  for  admission  or  adjustment 
of  status,' therefore,  could  be  found 
inadmissible  or  ineligible  to  adjust 
status  on  public  charge  grounds  even  if 
there  is  no  duty  to  reimburse  the  agency 
that  provides  the  cash  assistance.  Again, 
this  receipt  of  public  cash  benefits  will 
resiilt  in  such  a  finding  only  if  the 
totality  of  the  alien's  circimistances, 
including  the  Tninimiim  factors  in 
section  212(a)(4)(B)  of  the  Act,  indicate 
that  he  or  she  is  likely  to  become  a 
public  charge. 

The  provisions  on  admissibility  and 
adjustment  in  the  proposed  rule 
conclude  with  a  section  that  lists 
categories  of  aliens  to  whom  the  public 
charge  ground  contained  in  section 
212(a)(4)  of  the  Act  does  not  apply. 
These  categories  include  refugees, 
asylees,  Amerasians,  and  certain 
Nicaraguans,  Central  Americans, 
Haitians,  and  Cuban/Haitian  entrants. 
Although  these  statutory  exemptions  are 
codified  throughout  the  Act  and  other 
laws,  the  rule  collects  them  in  one  place 
for  the  public's  ease  of  reference. 


Deportation 

The  provisions  on  deportation  in  the 
proposed  rule  incorporate  the  Attorney 
General's  decision  in  the  leading  case. 
Matter  of  B-,  3  I.  &  N.  Dec.  323  (AG  and 
BIA  1948),  that  the  Service  can  prove 
public  charge  deportability  only  if  there 
has  been  a  failure  to  comply  with  a 
legally  enforceable  duty  to  reimbiu^e 
the  assistance  agency  for  the  costs  of 
care.  In  addition,  the  benefit  agency's 
demand  for  repayment  of  the  specific 
public  benefit  must  have  been  made 
within  the  alien's  initial  5-year  period 
after  entry,  unless  it  is  shown  that 
demand  woiUd  have  been  futile  because 
there  was  no  one  against  whom 
payment  could  be  enforced.  Matter  of 
L-,  6  I.  &  N.  Dec.  349  (BIA  1954).  Under 
the  proposed  definition  for  public 
charge  previously  discussed,  only  the 
failure  to  meet  an  agency's  demand  for 
repayment  of  a  cash  benefit  for  income 
maintenance  or  for  the  costs  of 
institutionalization  for  long-term  care 
will  be  considered  for  deportation.  If  the 
alien  can  show  that  the  causes  for  which 
he  or  she  received  one  of  these  types  of 
public  cash  benefits  during  his  or  her 
initial  5  years  after  entry  arose  after 
entry,  he  or  she  will  not  be  deportable 
on  public  charge  grounds.  (See  8  U.S.C. 
1227(a)(5).)  The  requirements  and 
procedures  concerning  the  demand  for 
the  repayment  of  a  public  benefit  are 
governed  by  the  specific  program  rules 
established  by  law  and  administered  by 
the  benefit  granting  agencies,  or  by  State 
or  local  governments,  not  by  the 
Service.  This  rule  does  not  alter  those 
existing  procedures.  The  Service  does 
not  make  determinations  about  which 
public  benefits  must  be  repaid.  The 
Federal,  State,  and  local  benefit-granting 
agencies  are  responsible  for  those 
decisions.  The  Service  may  only  initiate 
removal  proceedings  based  on  the 
public  charge  ground  after  the  benefit 
agency  has  chosen  to  seek  repayment, 
obtained  a  final  judgment,  taJcen  all 
steps  to  collect  on  that  judgment,  and 
been  unsuccessful. 

The  proposed  rule  also  provides  that 
the  Affidavit  of  Support  is  relevant  to 
the  public  charge  inquiry  for 
deportation  purposes.  Under  the  new 
Affidavit  of  Support  rules,  if  a 
sponsored  alien  obtains  Federal,  State, 
or  local  means-tested  public  benefits, 
the  sponsor  is  obligated  to  repay  those 
benefits  if  the  benefit-granting  agency 
makes  a  demand  for  repayment.  (See  8 
U.S.C.  1183a(b);  8  CFR  parts  213a.2, 
213a.4.)  Various  Federal  agencies  have 
designated  certain  assistance  programs 
that  they  administer  to  be  "means-tested 
public  benefits."  For  example,  SSI, 
TANF,  Medicaid,  Food  Stamps,  and 
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CHIP  have  been  designated  as  Federal 
means-tested  public  benefits  and  could 
give  rise  to  a  repayment  obligation 
under  the  Affidavit  of  Support.  If  states 
designate  means-tested  public  benefits 
in  the  future,  such  benefits  also  could 
give  rise  to  such  an  obligation.  However, 
only  demands  for  the  repayment  of  cash 
benefits  for  income  maintenance 
purposes,  such  as  SSI,  cash  TANF  and 
State  General  Assistance  programs,  or 
the  costs  of  institutionalization  for  long- 
term  care,  will  be  relevant  for 
deportation  determinations  imder  the 
proposed  definition  of  "public  charee." 
Tne  Department  has  determined  mat 
the  existing  three-part  Matter  ofB-  test 
for  public  charge  deportations  also 
applies  to  demands  for  repayment  of 
means-tested  benefits  under  the  new 
Affidavit  of  Support.  The  Government 
entity  providing  the  benefit  must  have 
a  legal  right  to  seek  repayment  imder 
the  Affidavit  of  Support;  the  agency 
must  have  made  a  demand  for 
repayment;  and  the  obligated  party  or 
parties  must  have  failed  to  meet  this 
demand.  The  rule  also  requires  that, 
before  a  deportation  action  may  be 
initiated,  the  agency  seeking  repayment 
must  have  taken  all  steps  necessary  to 
obtain  and  enforce  a  final  judgment 
requiring  the  sponsor  or  other  person 
responsible  for  the  debt  to  pay.  Without 
such  a  reqiiirement,  an  alien  could  be 
wrongly  deported  as  a  public  charge 
based  on  a  debt  that  a  court  might  later 
determine  was  not  legally  enforceable. 
Although  the  demand  for  repayment 
must  be  made  within  5  years  of  the 
alien's  admission,  there  is  no  time  limit 
on  obtaining  a  final  judgment  as  long  as 
it  is  obtained  prior  to  the  public  charge 
proceedings. 

Weliiare  Reform  and  Odier  Significant 
Factors  That  Limit  Potential  for  Aliens 
to  Become  "PoMic  Oiarges" 

The  proposed  rule  is  not  expected  to 
alter  substantially  the  niunber  of  aliens 
who  will  be  fbimd  deportable  or 
inadmissible  as  public  charges. 
Deportations  on  public  charge  grounds 
have  always  been  rare  due  to  the  strict 
Matter  ofB-  requirements  that  agencies 
first  must  demand  repayment,  assuming 
they  have  a  legal  right  to  do  so,  and  the 
obligated  party  or  parties  must  have 
failed  to  pay.  This  is  unlikely  to  change. 

Several  recently  enacted  welfare  and 
immigration  reform  measures  have  also 
contributed  to  reducing  the  possibility 
that  aliens  will  be  foimd  likely  to 
become  public  charges  imder  section 
212(a)(4)  of  the  Act.  Due  to  the 
increased  restrictions  of  the  welfare 
reform  law,  as  amended,  many  aliens 
are  no  longer  eligible  to  receive  some 
public  benefits  formerly  available  to 


them.  For  example,  one  significant  new 
restriction  prohibits  legal,  "qualified 
aliens"  from  receiving  Federal  means- 
tested  public  benefits,  with  some 
exceptions,  for  5  years  if  they  arrive 
after  August  22, 1996.  8  U.S.C.  1613. 
Combined  with  the  5-year  limitation  in 
section  237(a)(5)  of  the  Act,  the  welfare 
reform  restriction  means  fewer  aliens 
are  likely  to  become  deportable  public 
charges.  Under  new  "deeming"  rules, 
some  aliens  who  might  otherwise  have 
been  able  to  obtain  certain  Federal, 
State,  or  local  means-tested  public 
benefits  can  no  longer  do  so  because 
their  sponsors'  resources  may  now 
count  as  resources  available  to  the 
aliens  (i.e.,  the  sponsors'  resources  are 
"deemed"  available  to  the  alien),  which 
would  normally  raise  the  alien's  income 
over  the  benefit  eligibility  threshold.  8 
U.S.C.  1631. 1632.  In  addition,  the 
requirement  of  a  legally  binding 
Affidavit  of  Support  obligating  sponsors 
to  support  their  immigrating  family 
members  above  the  poverty  level'before 
they  will  be  granted  admission  or 
adjustment  has  significantly  raised  the 
bar  for  people  who  might,  in  the  past, 
have  entered  and  become  public 
charges.  These  new  laws  woric  together 
to  limit  the  potential  for  immigrants  to 
become  dependent  on  the  Government. 
The  proposed  rule  defining  "public 
charge"  will  not  change  or  negatively 
affect  the  operation  of  these  provisions. 

Conclusion 

The  Department  believes  that  thisjule 
will  provide  for  better  overall 
admhoistration  of  the  public  charge 
provisions  of  the  Act.  It  will  also  help 
alleviate  the  increasing,  negative  public 
health  and  nutrition  consequences 
caused  by  the  confusion  over  the 
meaning  of  "public  charge."  The  rule 
will  provide  rules  of  decision  that  will 
apply  in  proceedings  before  the 
Executive  Office  for  Immigration 
Review  (EOIR),  as  well  as  proceedings 
before  the  Service.  The  Department 
anticipates,  based  on  the  Service's 
consultations,  that  the  State  Department 
will  adopt  the  same  view  and  will  issue 
guidance  to  consular  officers 
accordingly. 

At  a  later  date,  the  Department  plans 
to  propose  additional  revised  sections 
for  part  212  concerning  the  other 
grounds  of  inadmissibility  imder  section 
212  of  the  Act.  Sections  212.100  through 
212.112  of  this  proposed  rule  are  being 
issued  in  advance  as  Subpart  G.  The 
Department  will  amend  the  labeling  of 
this  subpart  or  section  numbers,  if 
necessary,  at  the  time  of  final 
publication  of  any  revised  sections  to 
this  part. 


Regulatory  Flexibility  Act 

The  Attorney  General  has  determined, 
in  accordance  with  5  U.S.C.  605(b).  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  this  determination  is  that  this 
rule  will  apply  to  individual  aliens,  who 
are  not  witUn  the  definition  of  small 
entities  established  by  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
sigmficantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
658(7)(A)(ii). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C.  804.  This  rule  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  wnth  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
section  3(f)(4)  of  E.  0. 12866,  Regulatory 
Planning  and  Review.  Accordingly,  this 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Executive  Order  12612 

This  rule  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.  0. 12612,  it  is 
determined  that  this  rule  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
^plicable  standards  set  forth  in 
subsections  3(a)  and  3(b)(2)  of  E.  O. 
12988. 
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Plain  Language  in  Govemment  Writing 

The  President's  June  1. 1998, 
Memorandum  published  at  63  FR 
31885,  concerning  Plain  Language  in 
Govemment  Writing,  applies  to  this 
proposed  rule. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  " 
specifically  impose  an  information 
collection  burden  on  the  public  separate 
from  existing  provisions  of  the  Act  or 
other  regulations.  However,  the  Service 
anticipates  revising  the  Form  1-485, 
"Application  to  Register  Permanent 
Status  or  Adjust  Status,"  as  necessary, 
to  make  it  consistent  with  the  final 
public  charge  rule.  The  Department 
requests  public  comment  on  proposed 
revisions  to  the  1-485,  or  any  other 
immigration  forms,  that  may  be 
necessary  as  a  result  of  this  public 
charge  rule. 

ListofSubiects 

8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Admission, 
Adjustment  of  status.  Public  charge 
determinations. 

8CFRPaTt237 

Administrative  practice  and 
procedure.  Aliens,  Deportation.  Public 
charge  determinations. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1183,  1183a,  1184, 1187,  1225, 1226.  1227, 
1228, 1252,  8  CFR  part  2,  8  CFR  part  213A. 

2.  Sections  212.1  through  212.15  are 
designated  as  Subpart  A. 

3.  The  heading  for  Subpart  A  is  added 
to  read  as  follows: 

Subpart  A— General 

4.  Part  212  is  amended  by  adding  and 
reserving  Subparts  B  through  F. 

5.  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G— Public  Charge  Inadmissibility 

Sec. 

212.100  What  issues  do  §§  212.100  through 
212.112  address? 

212.101  What  law  governs  a  determination 
of  whether  I  am  inadmissible  on  public 
charge  grounds? 


212.102  What  is  the  meaning  of  "public 
charge"  for  admissibility  and  adjustment 
of  status  purposes? 

212.103  What  specific  benefits  are 
considered  to  be  "public  cash  assistance 
for  income  maintenance"? 

212.104  What  factors  will  make  me 
inadmissible  or  ineligible  to  adjust  status 
on  public  charge  grounds? 

212.105  Are  there  any  forms  of  public 
assistance  that  I  can  receive  without 
becoming  inadmissible  as  a  public 
charge  if  I  should  later  apply  for  a  visa, 
admission,  or  adjustment  of  status? 

212.106  If  I  have  received  public  cash 
assistance  for  income  maintenance,  have 
been  institutionalized  for  long-term  care 
at  Govemment  expense,  or  have  been 
deemed  a  public  charge  in  the  past,  will 
I  be  inadmissible  or  ineligible  to  adjust 
status  on  public  charge  grounds  now  or 
in  the  future? 

212.107  Willi  be  required  to  pay  back  any 
public  benefits  that  I  have  received 
before  an  immigration  officer  or 
immigration  judge  will  find  me 
admissible  or  eligible  to  adjust  status? 

212.108  Are  there  any  special  requirements 
for  aliens  who.are  seeking  to  immigrate 
based  on  a  family  relationship  or  on 
employment? 

212.109  Will  I  be  considered  likely  to 
become  a  public  charge  because  my 
spouse,  parent,  child,  or  other  relative 
has  become,  or  is  likely  to  become,  a 
public  charge  or  has  received  public  cash 
assistance? 

212.110  Are  there  any  individuals  to  whom 
the  public  charge  ground  of 
inadmissibility  does  not  apply? 

212.111  Are  there  any  waivers  for  the 
public  charge  ground  of  inadmissibility? 

212.112  Is  it  possible  to  provide  a  bond  or 
cash  deposit  to  ensure  that  I  will  not 
become  a  public  charge? 

Subpart  G— Public  Charge 
Inadmiaslbility 

§212.100    What  issues  do  §§212.100 
through  212.112  address? 

(a)  Sections  212.100  through  212.112 
of  this  part  address  the  public  charge 
grounds  of  inadmissibility  under  section 
212(a)(4)  of  the  Act.  It  applies  to  all 
aliens  seeking  admission  to  the  United 
States  or  adjustment  of  status  to  lawful 
permanent  residency,  except  for  the 
categories  of  aliens  described  in 
§212.110  or  other  categories  of  aliens 
who  may  be  exempted  by  law. 

(b)  hi  §§212.101  throi^  212.112  of 
this  part,  the  terms  "I,"  "me"  and  "my" 
in  the  section  headings  and  "you"  and 
"your"  in  the  text  of  each  section  refer 
to  an  alien  who  may  be  inadmissible  or 
ineligible  to  adjust  status  on  public 
charge  grounds. 

§212.101    Whatlawgovwnsa 
determination  of  whether  I  am  Inadmissibie 
on  pulilic  ctiarge  grounds? 

The  public  charge  grounds  of 
inadmissibility  are  found  imder  section 


212(a)(4)  of  the  Act.  A  Department  of 
State  (State  Department)  consular  officer 
makes  the  public  charge  determination 
if  you  are  applying  for  a  visa  overseas. 
A  Service  officer  makes  the  public 
charge  determination  if  you  are 
applying  for  admission  at  a  port-of-entry 
to  the  United  States  or  for  adjustment  of 
status  to  that  of  a  lawful  permanent 
resident.  Under  section  212(a)(4)  of  the 
Act,  you  will  be  found  inadmissible  or 
ineligible  to  adjust  status  if,  "in  the 
opinion  of  the  consular  officer  or 
Service  officer  making  the  decision,  you 
are  considered  "likely  at  any  time  to 
become  a  public  charge."  If  you  have 
been  placed  in  removal  proceedings 
where  issues  of  your  admissibility  or 
eligibility  to  adjust  status  arise,  an 
immigration  judge  will  decide  whether 
you  are  likely  to  become  a  public 
charge. 

§  21 2.1 02    What  is  the  meaning  of  "public 
charge"  for  admissibility  and  adjustment  of 
status  purposes? 

(a)  (1)  "Public  charge"  for  purposes  of 
admissibility  and  adjustment  of  status 
means  an  alien  who  is  likely  to  become 
primarily  dependent  on  the  Govemment 
for  subsistence  as  demonstrated  by 
either: 

(i)  The  receipt  of  public  cash 
assistance  for  income  maintenance 
purposes,  or 

(ii)  Institutionalization  for  long-term 
care  at  Govemment  expense  (other  than 
imprisonment  for  conviction  of  a  crime). 

(2)  Institutionalization  for  short 
periods  for  rehabilitation  purposes  does 
not  demonstrate  primary  dependence  on 
the  Govemment. 

(b)  For  purposes  of  §§  212.100 
through  212.112  of  this  part: 

(1)  The  term  "govemment"  refers  to 
any  Federal,  State  or  local  govemment 
entity  or  entities. 

(2)  The  term  "cash"  includes  not  only 
funds  you  receive  in  the  form  of  cash 
from  a  govemment  agency,  but  also 
funds  received  from  a  govemment 
agency  by  check,  money  order,  wire 
transfer,  electronic  funds  transfer,  direct 
deposit,  or  any  other  form  that  can  be 
legally  converted  to  currency,  provided 
that  the  funds  are  for  purposes  of 
maintaining  your  income. 

(c)  As  described  in  §§  212.103(c)  and 
212.105  of  this  part,  some  forms  of 
public  assistance  will  not  be  considered 
for  public  charge  purposes  because  they 
do  not  result  in  primary  dependence  on 
the  Govemment.  Immigration  officers 
and  immigration  judges  must  also 
consider  many  other  factors,  as 
described  in  §§212.101-212.112  of  this 
part,  before  making  a  final  public  charge 
determination. 
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§212.103    What  specific  beiMfito  are 
coneidarad  to  tw  "public  cash  assistance 
for  Income  maintenance"? 

(a)  Public  benefits  considered  to  be 
"public  cash  assistance  for  income 
maintenance"  include: 

(1)  Supplemental  Security  Income 
(SSI),  42  U.S.C.  1381.  et  seq.\ 

(2)  Temporary  Assistance  for  Needy 
Families  (TANF).  42  U.S.C.  601.  et  seq., 
but  not  including  supplemental  cash 
benefits  excluded  from  the  term 
"assistance"  under  TANF  program  rules 
(see  45  CFR  260.31)  or  any  non-cash 
benefits  and  services  provided  by  the 
TANF  program;  and 

(3)  State  and  local  cash  assistance 
programs  for  income  maintenance  (often 
called  State  "General  Assistance,"  but 
which  may  exist  imder  other  names). 

(b)  Due  to  the  constantly  changing 
nature  of  the  numerous  Federal,  State 
and  local  benefits  for  which  you  may  be 
eligible,  it  is  not  possible  to  give  a 
complete  listing  of  such  benefits  that 
could  be  considered  for  public  charge 
purposes.  If  you  are  receiving,  or 
contemplate  receiving,  ^y  public  cash 
assistance  (as  "cash"  is  described  in 

§  212.102(b)(2))  for  purposes  of 
maintaining  yo\a  income,  an 
immigration  officer  or  immigration 
judge  may  consider  it  as  a  factor  in 
maJdng  a  decision  as  to  whether  you  are 
likely  to  become  primarily  dependent 
on  the  Government. 

(c)  Some  forms  of  cash  benefits  are 
not  intended  for  income  maintenance 
and,  therefore,  will  not  be  considered 
for  public  charge  piuposes  under 
§§212.101  through  212.112.  Examples 
of  such  cash  benefits  that  are 
supplemental  in  nature  include  the  Low 
Income  Home  Energy  Assistance 
Program  (LIHEAP).  42  U.S.C.  8621  et 
seq.;  the  Child  Care  and  Development 
Block  Grant  Program  (CCDBGP),  42 
U.S.C.  9858  et  seq.;  Food  Stamp  benefits 
issued  in  cash  (see.  e.g..  7  U.S.C. 
2026(b));  certain  educational  assistance 
benefits;  and  non-recurrent,  short-term 
crisis  benefits,  and  other  services 
funded  in  cash  by  the  TANF  program 
that  do  not  fall  within  the  TANF 
program's  definition  of  "assistance,"  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(d)  Cash  benefits  that  have  been 
earned  continue  to  be  irrelevant  to  the 
public  charge  ground  of  inadmissibility. 
A  few  examples  of  such  earned  benefits 
that  will  not  be  considered  include 
benefits  under  Title  n  of  the  Social 
Security  Act,  42  U.S.C.  401  et  seq., 
government  pension  benefits,  and 
veterans'  benefits. 


1212.104    What  factors  will  make  me 
inadmissible  or  ineligible  to  adjust  status 
on  public  charge  grounds? 

(a)  Under  section  212(a)(4)(B)  of  the 
Act,  the  immigration  officer  or  consular 
official  must  consider,  "at  a  minimum," 
yoiu:  age,  health,  family  status,  assets, 
resoiuces.  financial  status,  education, 
and  skills  in  making  a  decision  on 
whether  you  are  likely  to  become  a 
public  charge.  The  decision-maker  may 
also  consider  any  Affidavit  of  Support 
filed  by  yoiu  sponsor(s)  on  your  behalf 
imder  section  21 3A  of  the  Act  and  8 
CFR  part  213a.  The  decision-maker  will 
consider  the  "totality  of  circumstances" 
before  determining  whether  you  are 
likely  to  become  a  public  charge.  No 
single  factor,  other  than  the  lack  of  a 
sufficient  Affidavit  of  Support  as 
required  by  section  212(a)(4)(C)  and  (D) 
of  the  Act,  will  control  this  decision, 
including  past  or  current  receipt  of 
public  cash  benefits,  as  described  in 
paragraph  (b)  of  this  section. 

(b)  You  are  inadmissible  or  ineligible 
to  adjust  status  on  public  charge 
grounds  if,  after  consideration  of  your 
case  in  light  of  all  of  the  minimum 
factors  in  section  212(a)(4)(B)  of  the  Act, 
any  Affidavit  of  Support  (Form  1-864) 
filed  on  yoiu-  behalf  under  8  CFR  part 
213a,  and  any  other  facts  that  may  be 
relevant,  the  immigration  officer, 
consular  officer,  or  immigration  judge 
determines  that  it  is  likely  that  you  will 
become  primarily  dependent  for  your 
subsistence  on  the  Government,  at  any 
time,  as  demonstrated  by: 

(1)  Receipt  of  public  cash  assistance    ' 
for  income  maintenance,  including  SSI, 
cash  TANF  (other  than  cash  TANF 
benefits  excluded  in  §  212.103(a)(2)),  or 
State  or  local  cash  benefit  programs  for 
income  maintenance,  such  as  "General 
Assistance";  or 

(2)  Institutionalization  for  long-term 
care  (other  than  imprisonment  for 
conviction  of  a  crime)  at  Government 
expense.  Institutionalization  for  short- 
term  rehabilitation  purposes  does  not 
demonstrate  primary  dependence  on  the 
Govermnent. 

§212.105    Are  there  any  forms  of  public 
assistance  tttat  I  can  receive  witfraut 
becoming  inadmissibte  as  a  public  charge 
if  I  should  later  apply  for  a  visa,  admission, 
or  adjustment  of  status? 

(a)  The  only  benefits  that  are  relevant 
to  the  public  charge  decision  are  public 
cash  assistance  for  income  maintenance 
and  institutionalization  for  long-term 
care  at  Government  expense. 
Institutionalization  for  short  periods  for 
rehabilitation  piuposes  will  not  be 
considered.  Non-cash  public  benefits 
are  not  considered  because  they  are  of 
a  supplemental  nature  and  do  not 


demonstrate  primary  dependence  on  the 
Government. 

(b)  Although  it  is  not  possible  to  list 
all  of  the  non-cash  public  benefits  that 
will  not  be  considered,  you  will  not  risk 
being  foimd  inadmissible  as  an  alien 
likely  to  become  a  public  charge  by 
receiving  non-cash  benefits  under  the 
following  programs  or  benefit 
categories: 

(1)  The  Food  Stamp  program,  7  U.S.C. 
2011,  ef  seq., 

(2)  The  Medicaid  program,  42  U.S.C. 
1396,  et  seq.  (other  than  payments 
imder  the  Medicaid  program  for  long- 
term  institutional  care); 

(3)  The  Children's  Health  Insurance 
Program  (CHIP),  42  U.S.C.  1397aa,  et 
sea.; 

(4)  Health  insurance  and  health 
services  (other  than  public  benefits  fw 
costs  of  institutionalization  for  long- 
term  care),  including,  but  not  limited  to, 
emergency  medical  services,  public 
benefits  for  immunizations  and  for 
testing  and  treatment  of  symptoms  of 
commimicable  diseases,  and  use  of 
health  clinics; 

(5)  Nutrition  programs,  including,  but 
not  limited  to.  the  Special  Supplemental 
Nutrition  Program  for  Wom^i,  Infants 
and  Children  (WIG),  42  U.S.C.  1786;  and 
programs  that  operate  under  die 
National  School  Limch  Act,  42  U.S.C. 
1751  et  seq.;  the  Child  Nutrition  Act,  42 
U.S.C.  1771  et  seq.;  and  the  Emergency 
Food  Assistance  Act,  7  U.S.C.  7501  et 
seq.; 

(6)  Emergency  disaster  relief; 

(7)  Housing  benefits; 

(8)  Child  care  services; 

(9)  Energy  benefits,  such  as  LIHEAP, 
42  U.S.C.  8621  et  seq.; 

(10)  Foster  care  and  adoption  benefits; 

(11)  Transportation  vouchers  or  other 
non-cash  transportation  services; 

(12)  Educational  benefits,  including 
benefits  under  the  Head  Start  Act  and 
aid  for  elementary,  secondary,  or  higher 
education: 

(13)  Non-cash  benefits  or  services 
funded  by  the  TANF  program; 

(14)  Job  training  programs; 

(15)  State  and  local  supplemental, 
non-cash  benefits  that  serve  purposes 
similar  to  those  of  the  Federal  programs 
listed  in  this  paragraph; 

(16)  Any  other  Federal,  State,  or  local 
public  benefit  program,  imder  which 
benefits  are  provided  in-kind,  through 
vouchers,  or  any  other  medium  of 
exchange  other  than  pa)mient  of  cash 
assistance  for  income  maintenance  to 
the  eligible  person. 

(c)  Although  the  non-cash  public 
benefits  described  in  paragraph  (b)  of 
this  section  will  not  be  considered  for 
admissibility  purposes,  you  may  still  be 
inadmissible  or  ineligible  to  adjust 
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stahis  if,  in  the  opinion  of  the  ofBcer 
making  the  decision,  you  are  likely  to 
become  a  public  charge  following  his  or 
her  analysis  of  the  totality  of  the 
cinnunstances,  as  described  in 
§  212.104.  This  includes  consideration 
of  all  the  minimum  statutory  factors 
described  in  section  212(a)(4)(B)  of  the 
Act. 

§  21 2.1 06    If  I  have  received  public  cash 
assistance  for  income  maintenance,  have 
been  institutionalized  for  long-term  care  at 
Government  expense,  or  have  been  deemed 
a  public  charge  in  tfra  past,  will  I  be 
inadmissible  or  ineligible  to  adjust  status 
on  public  charge  grounds  now  or  in  the 
future? 

(a)  Such  past  circumstances  do  not 
necessarily  mean  that  you  will  be  foimd 
inadmissible  or  ineligible  to  adjust 
status  on  public  charge  groimds  based 
on  a  present  application  for  admission 
or  adjustment.  The  immigration  officer, 
consular  officer,  or  immigration  judge 
who  makes  the  decision  must  consider 
all  of  the  relevant  facts  of  your  case.  Past 
receipt  of  public  cash  assistance  or 
institutionalization  under  circumstances 
that  made  you  a  public  charge  would 
support  a  finding  that  you  are 
inadmissible  oidy  if,  in  light  of  all  the 
factors  listed in§212.104,  itis  likely 
that  you  will  continue  to  be,  or  become 
again,  a  public  charge  in  the  future. 

(b)  The  length  of  time  during  which 
you  previously  received  benefits  or  were 
institutionalized  at  Government 
expense,  as  well  as  the  distance  in  time 
from  your  current  application  for 
admission  or  adjustment,  are  significant 
to  the  decision.  Public  cash  benefits 
received  in  the  recent  past  are  more 
predictive  of  your  likelihood  to  become 
a  public  charge  in  the  future  than 
benefits  received  in  the  more  distant 
past.  Similarly,  public  cash  benefits 
received  for  longer  time  periods  are 
more  predictive  than  benefits  received 
in  the  past  for  shorter  periods.  In 
addition,  small  amoimts  of  public  cash 
assistance  for  income  maintenance 
received  in  ths  past  are  weighed  less 
heavily  than  greater  amounts  under  the 
"totality  of  the  circumstances"  analysis. 
The  negative  implication  of  your  past 
receipt  of  public  cash  benefits  for 
income  maintenance  or 
institutionalization  for  long-term  care, 
however,  may  be  overcome  by  positive 
factors  in  yaux  case  demonstrating  that 
you  are  unlikely  to  become  primarily 
dependent  on  the  Government  for 
subsistence. 


§212.107    WHIIberMiuiredtopayback 
any  public  benefits  that  I  have  received 
before  an  immigration  officer  or 
immigration  Judge  will  find  me  admissible 
or  eligible  to  adiust  status? 

Immigration  officers  and  immigration 
judges  do  not  have  the  authority  to 
require  that  you  reimburse  public 
benefit^granting  agencies  for  assistance 
that  you  have  received.  However,  they 
may  consider  your  receipt  of  public 
cash  assistance  for  income  maintenance 
purposes  or  your  institutionalization  for 
long-term  care  at  Government  expense 
as  factors  in  deciding  whether  you  are 
likely  to  become  a  public  charge  in  the 
future,  regardless  of  whether  the  agency 
granting  the  benefit  has  sought 
reimbursement  from  you  or  any  other 
party  obligated  to  pay  back  the  benefit 
on  your  behalf.  If  there  is  a  final 
judgment  against  you  for  failure  to  repay 
the  costs  of  public  cash  benefits  or 
institutionalization  that  has  not  been 
satisfied,  immigration  officers  or  judges 
may  also  consider  this  failure  to  repay 
as  one  of  the  relevant  factors  in  deciding 
whether  you  are  likely  to  become  a 
public  charge. 

S  21 2.1 06    Are  tftere  any  special 
requirements  for  aliens  wtio  are  seeldng  to 
immigrats  based  on  a  family  relationship  or 
on  employnwnt? 

Under  section  212(a)(4)(C)  and  (D)  of 
the  Act,  you  must  file  an  " Affidavit  of 
Support  Under  Section  21 3 A  of  the  Act" 
(Form  1-864)  fitjm  your  sponsor(s)  in 
accordance  with  section  2 13 A  of  the  Act 
and  8  CFR  part  213a  if  you  are  seeking 
to  immigrate  in  certain  family-based 
visa  categories  or  as  an  employment- 
based  immigrant  who  will  work  for  a 
relative  or  a  relative's  firm.  If  you  do  not 
file  the  Affidavit  of  Support  as  required, 
you  will  be  inadmissible  or  ineligible  to 
adjust  status  on  public  charge  grounds. 
Ceitain  widows  and  widowers,  battered 
spouses  and  children  of  U.S.  citizens 
and  lawful  permanent  residents  are 
cvurently  exempt  imder  section 
212(a)(4)(C)  of  the  Act  bom  filing  an 
Affidavit  of  Support. 

f  212.109    Will  I  be  considered  lilwly  to 
become  a  public  charge  because  my 
spouse,  parent,  child,  or  other  relative  has 
tMcome,  or  is  lilwly  to  become,  a  public 
charge  or  has  received  public  cash 
assistance? 

(a)  The  fact  that  one,  or  all,  of  your 
close  relatives  has  become,  or  is  likely 
to  become,  a  public  charge  will  not 
make  you  inadmissible  as  a  public 
charge,  unless  the  evidence  shows  that 
you,  individually,  are  likely  to  become 
a  public  charge. 

(b)  Public  cash  benefits  for  income 
maintenance  received  by  your  relatives 
will  not  be  attributed  to  you  for 


admission  or  adjustment  purposes, 
unless  they  also  represent  your  sole 
support.  If  such  benefits  are  attributed 
to  you  because  they  are  yoiu-  sole 
support,  they  must  be  considered  along 
with  all  of  the  other  factors  related  to 
your  case,  as  described  in  §  212.104, 
before  you  may  be  fouind  inadmissible 
as  a  public  charge. 

§212.110    Are  there  any  indhriduais  to 
whom  the  public  charge  ground  of 
inadmissibility  does  not  apply? 

(a)  The  Act  and  various  other  statutes 
contain  exceptions  to  the  public  charge 
ground  of  inadmissibility  for  the 
following  categories  of  aliens: 

(1)  Refugees  and  asylees  at  the  time  of 
admission  and  adjustment  of  status  to 
legal  permanent  residency  according  to 
sections  207(c)(3)  and  209(c)  of  the  Act; 

(2)  Amerasian  immigrants  at 
admission  as  described  in  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act  of 
1988,  section  584,  contained  in  section 
101(e),  Public  Law  100-202,  101  Stat. 
1329-183  (1987)  (as  amended),  8  U.S.C: 
1101  note; 

(3)  Cuban  and  Haitian  entrants  at 
adjustment  as  described  in  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Public  Law  9»-603,  Title 
n,  section  202, 100  Stat.  3359  (1986)  (as 
amended),  8  U.S.C.  1255a  note; 

(4)  Nicaraguans  and  other  Central 
Americans  who  are  adjusting  status  as 
described  in  the  Nicaraguan  Adjustment 
and  Central  American  Relief  Act 
(NACARA),  Public  Law  105-100, 
section  202(a),  111  Stat.  2193  (1997)(as 
amended),  8  U.S.C.  1255  note; 

(5)  Haitians  who  are  adjusting  status 
as  described  in  the  Haitian  Refugee 
Immigration  Fairness  Act  of  1998, 
section  902,  Title  K,  Public  Law  105- 
277, 112  Stat.  2681  (Oct.  21, 1998),  8 
U.S.C.  1255  note; 

(6)  Aliens  who  entered  the  United 
States  prior  to  January  1, 1972  and  who 
meet  the  other  conditions  for  being 
granted  lawful  permanent  residence 
imder  section  249  of  the  Act  and  8  CFR 
part  249. 

(b)  Other  categories  of  aliens  may  also 
be  excepted  from  the  public  charge 
provisions  in  section  212(a)(4)  of  the 
Act  by  subsequent  legislation.  The  list 
of  such  aliens  in  paragraph  (a)  of  this 
section  may  not  include  every  excepted 
category. 

(c)  In  addition,  aliens  who  have  been 
previously  admitted  for  lawful 
permanent  residence  ("LPRs")  and  who 
re-enter  the  United  States  are  not 
applicants  for  admission  and,  therefore, 
are  not  subject  to  the  grounds  of 
inadmissibility,  unless  they  are  covered 
by  one  of  the  six  categories  described  in 
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section  101{a)(13)(C)  of  the  Act, 
including  being  absent  from  the  United 
States  for  over  180  days. 

§  21 2.1 1 1    Are  there  any  waivers  for  ttie 
putMic  charge  ground  of  inadmissibility? 

There  are  no  waivers  available  for  the 
public  charge  grounds  of 
inadmissibility,  except  for  the  waiver 
for  certain  aged,  blind,  or  disabled 
applicants  for  adjustment  of  status 
under  section  245A  of  the  Act.  (See  8 
U.S.C.  1255a(d)(2)(B){ii)(IV).)  However, 
various  laws  have  exempted  certain 
categories  of  aliens  from  the 
requirements  of  section  212(a)(4)  of  the 
Act.  Several  of  these  categories  are 
described  in  §  212.110(a). 

S212.112    I*  tt  poMlble  to  provide  a  bond 
or  cash  deposit  to  ensure  that  I  will  not 
become  a  public  charge? 

The  Service  may  accept  a  suitable, 
legally  binding  public  charge  bond  or 
cash  deposit  on  your  behalf  that  meets 
the  conditions  set  forth  in  8  U.S.C.  1183 
and  in  8  CFR  part  213.  Acceptance  of 
such  a  bond  or  cash  deposit  is 
discretionary. 

6.  Part  237  is  added  to  read  as  follows: 

PART  237— DEPORTABLE  ALIENS 

Subpart  A — Public  Charge  Deportabiiity 

Sec. 

237.10  What  issues  do  §§  237.10  through 
237.18  address? 

237.11  What  law  governs  whether  I  am 
deportable  on  public  charge  grounds? 

237.12  What  does  it  mean  to  be  a  "public 
charge,"  for  purposes  of  removal  as  a 
deportable  alien? 

237.13  What  specific  benefits  are 
considered  to  be  "public  cash  assistance 
for  income  maintenance?" 

237.14  Are  there  any  forms  of  public 
benefits  that  I  can  receive  without 
becoming  deportable  as  a  public  charge? 

237.15  What  other  conditions  must  be  met 
for  me  to  be  deportable  as  a  public 
charge? 

237.16  Is  the  "Affidavit  of  Support  under 
Section  213A  of  the  Act"  (Form  1-864) 
relevant  to  removal  on  public  charge 
grounds  of  deportation? 

237.17  Does  the  5  year  period  in  section 
237(a)(5)  of  the  Act  run  only  from  my 
first  entry  into  the  United  States? 

237.18  Will  I  be  considered  a  public  charge 
because  my  spouse,  parent,  child,  or 
other  relative  has  accepted  public 
benefits  or  has  become  a  public  charge? 

Subpart  B— {Reserved] 

Authority:  8  U.S.C.  1227(a)(5),  8  U.S.C. 
1183a,  8  CFR  part  213 A. 

Subpart  A— Public  Charge 
Deportabiiity 

§237.10    What  issues  do  §§237.10  through 
237.18  addrsss? 

(a)  Sections  237.10  through  237.18  of 
this  part  address  the  public  charge 


ground  of  deportation  imder  section 
237(a)(5)  of  the  Act. 

(b)  In  §§237.10  through  237.18  of  this 
part,  the  terms  "I,"  "me"  and  "my"  in 
the  section  headings  and  "you"  and 
"your"  in  the  text  of  each  section  refer 
to  an  alien  who  may  be  deportable  as  a 
public  charge. 

§  237.1 1    What  law  governs  whether  I  am 
deportable  on  public  charge  grounds? 

(a)  Section  237(a)(5)  of  the  Act 
describes  which  aliens  are  deportable 
on  public  charge  groxmds.  If  the  Service 
brings  a  removal  proceeding  against  you 
charging  that  you  are  subject  to 
deportation  on  public  charge  grouinds, 
the  Service  must  prove  that  you  became 
a  public  charge  within  5  years  of  your 
entry  to  the  United  States. 

(b)  If  you  can  prove  that  the  causes 
that  led  to  your  becoming  a  public 
charge  arose  after  your  entry  to  the 
United  States,  you  will  not  be  deported. 

§  237.1 2    What  does  it  mean  to  be  a  "public 
charge"  for  purposes  of  removal  as  a 
deportable  alien? 

(a)(1)  "Public  charge"  for  piuposes  of 
removal  as  a  deportable  alien  means  an 
alien  who  has  become  primarily 
dependent  on  the  Government  for 
subsistence  as  demonstrated  by  either: 

(i)  The  receipt  of  public  cash 
assistance  for  income  maintenance 
purposes,  or 

(ii)  Institutionalization  for  long-term 
care  at  Government  expense  (other  than 
imprisonment  for  conviction  of  a  crime). 

(2)  Institutionalization  for  short 
periods  for  rehabilitation  purposes  does 
not  demonstrate  primary  dependence  on 
the  Government. 

(b)  For  purposes  of  §§  237.10  through 
237.18  of  this  part: 

(1)  The  term  "government"  refers  to 
any  Federal,  State  or  local  government 
entity  or  entities. 

(2)  The  term  "cash"  includes  not  only 
fimds  you  receive  in  the  form  of  cash 
from  a  government  agency,  but  also 
funds  received  from  a  government 
agency  by  check,  money  order,  wire 
transfer,  electronic  funds  transfer,  dfrect 
deposit,  or  any  other  form  that  can  be 
legally  converted  to  currency,  provided 
that  the  funds  are  for  purposes  of 
maintaining  your  income. 

(c)  As  described  in  §§  237.13(c)  and 
237.14  of  this  part,  some  forms  of  public 
assistance  will  not  be  considered  for 
public  charge  purposes  because  they  do 
not  result  in  primary  dependence  on  the 
Government.  In  addition,  you  will  not 
be  foimd  deportable  on  public  charge 
grounds  unless  the  other  conditions  in 
§§237.11,  237.15,  and  237.16  of  this 
part  (if  §  237.16  applies  to  your  case) 
have  been  met. 


§  237.1 3    What  specific  benefits  are 
considered  to  be  "public  cash  assistance 
for  income  maintenance"? 

(a)  Public  benefits  considered  to  be 
"public  cash  assistance  for  income 
maintenance"  include: 

(1)  Supplemental  Security  Income 
(SSI),  42  U.S.C.  1381,  et  seq.; 

(2)  Temporary  Assistance  for  Needy 
Families  (TANF),  42  U.S.C.  601,  et  seq., 
but  not  including  supplemental  cash 
benefits  excluded  from  the  term 
"assistance"  under  TANF  program  rules 
(see  45  CFR  260.31)  or  any  non-cash 
benefits  and  services  provided  by  the 
TANF  program;  and 

(3)  State  and  local  cash  assistance 
programs  for  income  maintenance  (often 
called  State  "General  Assistance,"  but 
which  may  exist  under  other  names). 

(b)  Due  to  the  constantly  changing 
nature  of  the  numerous  Federal,  State 
and  local  benefits  for  which  you  may  be 
eligible,  it  is  not  possible  to  give  a 
complete  listing  of  such  benefits  that 
could  be  considered  for  public  charge 
purposes.  If,  within  5  years  of  your 
entry  into  the  United  States,  you  have 
received  any  public  benefit  that  is 
provided  in  the  form  of  cash  (as  that 
term  is  described  in  §  237.12(l3)(2)  of 
this  part)  for  purposes  of  maintaining 
your  income,  it  may  serve  as  a  basis  for 
your  deportation  on  public  charge 
grounds,  provided  that  all  of  the 
requirements  of  section  237(a)(5)  of  the 
Act  and  the  other  conditions  for 
deportation  described  in  §§  237.11, 
237.15.  and  237.16  of  this  part  (if 

§  237.16  applies  to  your  case)  have  been 
satisfied. 

(c)  Some  forms  of  cash  benefits  are 
not  intended  for  income  maintenance, 
and  therefore,  will  not  be  considered  for 
public  charge  purposes  under  §§237.10 
through  237.18  of  this  part.  Examples  of 
such  cash  benefits  that  are  supplemental 
in  nature  include  the  Low  Income  Home 
Energy  Assistance  Program  (UHEAP), 
42  U.S.C.  8621  et  seq.;  the  Child  Care 
and  Development  Block  Grant  Program 
(CCDBGP),  42  U.S.C.  9858  et  seq.;  Food 
Stamp  benefits  issued  in  cash  (see,  e.g., 
7  U.S.C.  2026(b));  certain  educational 
assistance  benefits;  and  non-recurrent, 
short-term  crisis  benefits,  and  other 
services  funded  in  cash  by  the  TANF 
program  that  do  not  fall  within  the 
TANF  program's  definition  of 
"assistance,"  as  described  in  paragraph 
(a)(2)  of  this  section. 

(d)  Cash  benefits  that  have  been 
earned  continue  to  be  irrelevant  to  the 
public  charge  groimd  of  inadmissibility. 
A  few  examples  of  such  earned  benefits 
that  will  not  be  considered  include 
benefits  imder  Title  II  of  the  Social 
Security  Act,  42  U.S.C.  401  et  seq.. 
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government  pension  benefits,  and 
veterans'  benefits. 

§  237.14    Are  there  any  forms  of  public 
benefits  that  I  can  receivt  without 
becoming  deportable  as  a  public  charge? 

(a)  The  only  benefits  that  are  relevant 
to  the  public  charge  decision  are  public 
cash  assistance  for  income  maintenance 
and  institutionalization  for  long-term 
care  at  Government  expense. 
Institutionalization  for  short  periods  for 
rehabilitation  piuposes  will  not  be 
considered.  Non-cash  public  benefits 
are  not  considered  because  they  are  of 

a  supplemental  nature  and  do  not 
demonstrate  primary  dependence  on  the 
Government  for  subsistence. 

(b)  Although  it  is  not  possible  to  list 
all  of  the  non-cash  public  benefits  that 
will  not  be  considered,  you  will  not  risk 
being  foimd  deportable  as  a  public 
charge  by  receiving  non-cash  benefits 
imder  the  following  programs  or  benefit 
categories: 

(ijThe  Food  Stamp  program,  7  U.S.C. 
2011,  etseq., 

(2)  The  Medicaid  program,  42  U.S.C. 
1396,  et  seq.  (other  than  payments 
tmder  the  Medicaid  program  for  long- 
term  institutional  care); 

(3)  The  Children's  Health  Insiuence 
Program  (CHIP),  42  U.S.C.  1397aa,  et 
sea.; 

(4)  Health  insurance  and  health 
services  (other  than  public  benefits  for 
costs  of  institutionalization  for  long- 
term  care),  including,  but  not  limited  to, 
emergency  medical  services,  public 
benefits  for  immimizations  and  for 
testing  and  treatment  of  symptoms  of 
communicable  diseases,  and  use  of 
health  clinics; 

(5)  Nutrition  programs,  including,  but 
not  limited  to,  the  Special  Supplemental 
Nutrition  Program  for  Women,  Infants 
and  Children  (WIC),  42  U.S.C.  1786;  and 
programs  that  operate  under  the 
National  School  Limch  Act,  42  U.S.C. 
1751  et  seq.;  the  Child  Nutrition  Act,  42 
U.S.C.  1771  et  seq.;  and  the  Emergency 
Food  Assistance  Act,  7  U.S.C.  7501  et 
sea.; 

(6)  Emergency  disaster  relief, 

(7)  Housing  benefits; 

(8)  Child  care  services; 

(9)  Energy  benefits,  such  as  LIHEAP, 
42  U.S.C.  8621  etseq.; 

(10)  Foster  care  and  adoption  benefits; 

(11)  Transportation  vouchers  or  other 
non-cash  transportation  services; 

(12)  Educational  benefits,  including 
benefits  under  the  Head  Start  Act  and 
aid  for  elementary,  secondary,  or  higher 
education; 

(13)  Non-cash  benefits  or  services 
funded  by  the  TANF  program; 

(14)  Job  training  programs; 

(15)  State  and  local  supplemental, 
non-cash  benefits  that  serve  ptuposes 


similar  to  those  of  the  Federal  programs 
listed  in  this  paragraph; 
(16)  Any  oXhei  Fe<wral,  State,  or  local 

Eublic  benefit  program,  under  which 
enefits  are  provided  in-kind,  through 
vouchers,  or  any  other  medium  of 
exchange  other  than  payment  of  cash 
benefits  for  income  maintenance  to  the 
eligible  person. 

f  237.1  S    What  other  conditions  must  be 
met  for  me  to  be  deportable  as  a  public 
charge? 

(a)  In  addition  to  the  requirements  of 
section  237(a)(5)  of  the  Act,  and  except 
as  provided  in  paragraph  (b)  of  this 
section,  you  are  not  deportable  as  a 
public  charge  imless  the  Service  shows 
that: 

(1)  The  Government  entity  that 
provided,  or  is  providing,  either  the 
public  cash  assistance  for  your  income 
maintenance  as  described  in  §§  237.12 
and  237.13  of  this  part  or  the  costs  of 
institutionalization  for  your  long-term 
care  as  described  in  §  237.12,  has  a  legal 
right  to  seek  repa)mient  of  those  benefits 
against  either  you  or  another  obligated 
party,  such  as  a  femily  member  or  a 
sponsor;  and 

(2)  Within  5  years  of  youur  entry  to  the 
United  States,  the  public  entity 
providing  the  benefit  demanded  that 
you  or  another  obligated  party  repay  the 
benefit;  and 

(3)  You  or  another  obligated  party 
failed  to  repay  the  benefit  demanded; 

(4)  There  is  a  final  administrative  or 
court  judgment  obligating  you  or 
another  party  to  repay  the  benefit.  (As 
long  as  the  demand  for  repayment  imder 
paragraph  (a)(2)  of  this  section  occiured 
within  5  years  of  your  entry,  the  final 
judgment  may  be  rendered  against  you 
or  another  obligated  party  at  any  time 
thereafter); 

(5)  The  benefit-granting  agency,  or 
other  applicable  Government  entity,  has 
taken  all  actions  necessary  to  enforce 
the  judgment,  including  all  collection 
actions. 

(b)  If  a  legal  right  to  seek  repayment 
of  the  public  benefits  described  in 
§§  237.12  and  237.13  of  this  part  is 
established,  but  the  Service  proves  that 
there  was  no  one  against  whom 
repayment  could  be  enforced,  thereby 
making  a  demand  for  repayment  futile, 
then  the  Service  need  not  show  that  a 
demand  was  made  and  a  final  judgment 
for  repayment  of  the  public  benefits 
rendered. 

§237.16    Is  the  "Affidavit  of  Support  Under 
Section  21 3A  of  the  Act"  (Form  1-664) 
relevant  to  removal  on  public  charge 
grounds  of  deportation? 

(a)  The  "Affidavit  of  Support  Under 
Section  213A  of  the  Act"  (Form  1-864) 
required  under  section  213A  of  the  Act 


and  8  CFR  part  213a  is  relevant  to 
removal  on  the  public  charge  groimds 
for  deportation  in  certain  circumstances. 
Section  21 3  A  of  the  Act  provides  that 
the  Affidavit  of  Support  may  support  a 
legally  enforceable  claim  against  your 
sponsor(s)  for  repayment  of  certain 
Federal,  State,  or  local  means-tested 
public  benefits  provided  to  you.  You 
may  be  found  deportable  on  public 
charge  grounds  if  the  Service  proves 
that: 

(1)  An  Affidavit  of  Support  imder 
Section  21 3  A  of  the  Act  and  8  CFR  part 
213a  was  filed  on  your  behalf  and  is 
ciurently  in  effect;  and 

(2)  Within  5  years  after  your 
admission  to  the  United  States,  you 

(i)  Obtained  SSI.  cash  TANF  benefits, 
or  other  Federal,  State,  or  local  public 
benefits  that  were  cash  assistance  for 
income  maintenance  purposes  and  that, 
at  the  time  the  Affidavit  of  Support  was 
signed,  had  been  designated  as  "means- 
tested  public  benefits"  by  the 
Government  entity  responsible  for 
administering  the  benefit;  or 

(ii)  Were  institutionalized  for  long- 
term  care  at  Government  expense  (other 
than  imprisonment  for  conviction  of  a 
crime);  and 

(3)  Such  benefits  have  not  been  repaid 
as  provided  in  §  237.15. 

§237.17    Does  the  5-year  period  in  section 
237(aK5)  of  the  Act  run  only  from  my  first 
entry  into  the  United  States? 

(a)  The  5-year  period  begins  again 
each  time  you  enter  the  United  States, 
unless  you  are  a  returning  alien  lawfully 
admitted  for  permanent  residency  (an 
"LPR")  who  is  not  considered  an 
applicant  for  admission  as  described  in 
paragraph  (b)  of  this  section. 

(b)  If  you  have  been  lawfully  admitted 
for  permanent  residence  (LPR  status), 
you  are  not  considered  an  applicant  for 
admission  upon  return  to  the  United 
States  after  a  trip  abroad  imless  you  are 
covered  by  one  of  the  categories 
specified  in  section  101(a){13)(C)  of  the 
Act,  including  an  absence  of  180  days 
or  more  from  the  United  States.  If  you 
are  not  covered  by  one  of  the  categories 
listed  in  section  101(a)(13)(C)  of  the  Act, 
the  5 -year  period  for  public  charge 
deportation  purposes  would  still  be 
counted  from  your  last  entry  to  the 
United  States. 

§237.18    Will  I  be  considsfed  a  public 
charge  because  my  spouse,  parent,  child, 
or  ottier  relative  has  accepted  public 
benefits  or  has  become  a  public  charge? 
(a)  The  fact  that  one,  or  all,  of  your 
close  relatives  has  received  public  cash 
benefits  for  income  maintenance,  or  has 
become  a  public  charge,  will  not  make 
you  deportable  as  a  public  chaise, 
unless  the  evidence  shows  that  you. 
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individually,  have  become  a  public 
charge. 

(b)  Public  cash  benefits  for  income 
maintenance  received  by  your  relatives 
will  not  be  attributed  to  you  for 
deportation  purposes,  unless  they  also 
represent  your  sole  support.  If  such 
benefits  are  attributed  to  you  because 
they  are  your  sole  support,  all  of  the 
requirements  of  §§237.11,  237.15.  and 
237.16  of  this  part  (if  §  237.16  is 
applicable  to  your  case)  must  also  be 
met  before  you  may  be  found  deportable 
as  a  public  charge. 

Subpart  B— {Reserved] 

Dated:  May  20.  1999. 
Janet  Reno, 
Attorney  General. 

Appendix  to  Preamble 

The  following  are  the  texts  of  letters 
received  by  Immigration  and  Naturalization 
Service  officials  from  officials  from  the 
Department  of  Health  and  Human  Services, 
the  Social  Security  Administration,  and  the 
Department  of  Agriculture. 

BILLINQ  CODE  4410-10-U 

The  Deputy  Secretary  of  Health  and  Human 
Services 

Washington,  D.C.  20201 
March  25. 1999. 
Commissioner  Doris  Meissner. 
Immigration  and  Naturalization  Service, 
Department  of  Justice,  425  Eye  Street 
NW.,  Washington.  D.C.  20536 

Dear  Commissioner  Meissner:  According  to 
my  colleagues  at  the  U.S.  Department  of 
Health  and  Human  Services  (HHS).  I 
understand  that  the  Immigration  and 
Naturalization  Service  (INS)  plans  to  issue 
some  form  of  guidance  explaining  the  public 
charge  ground  of  inadmissibility  to  and 
deportation  from  the  United  States.  The 
guidance  is  critical  to  clarifying  for 
immigrant  families  and  conmiunities  what 
the  potential  immigration  consequences  are 
of  receiving  certain  government  benefits. 

Over  the  past  several  years,  there  has  been 
a  significant  decline  in  the  receipt  of  welfare, 
health,  and  nutrition  benefits  by  immigrant 
families  and  their  citizen  children,  even 
though  many  of  these  families  (or  individuals 
within  these  families)  are  eligible  for  such 
benefits.  HHS  has  received  numerous  reports 
from  state  and  local  government  officials, 
program  administrators,  and  community 
leaders  around  the  country  that  a  significant 
factor  contributing  to  this  decline  in 
participation  is  the  confusion  and  fear  that 
immigrant  families  have  in  relation  to  public 
charge  policies.  There  is  particularly  concern 
that  this  lack  of  access  to  critical  services 
may  lead  to  negative  health  outcomes  for 
immigrant  families  and  children,  as  well  as 
potentially  undermining  public  health. 

HHS  supports  the  efforts  of  INS  and  the 
Department  of  Justice  to  clarify  the  meaning 
of  "public  charge"  in  a  way  that  meets  the 
objectives  of  both  the  immigration  laws  and 
the  Administration's  health  policies.  The 


INS,  as  we  understaind  it,  is  proposing  to 
define  "public  charge"  to  mean  an  alien  who 
has,  or  is  likely  to  become,  "primarily 
dependent  on  the  government  for 
subsistence."  An  important  issue  that  has 
arisen  is  receipt  of  which  benefits  is  evidence 
of  this  dependency.  HHS  agrees  that  in 
making  such  an  assessment  about  an 
individual,  it  is  important  to  articulate  a 
principle  that  distinguishes  clearly  those 
public  benefits  that  should  be  relevant  to 
public  charge  determinations  from  those  that 
should  not  be  of  any  consequence.  We 
further  understand  that  under  immigration 
law,  receipt  of  benefits  is  only  one  of  many 
factors  that  INS  and  Department  of  State 
officers  consider  in  making  public  charge 
determinations. 

This  letter  responds  to  your  request  for 
advice  from  benefit-granting  agencies  with 
expertise  in  subsistence  matters  about  which 
types  of  benefit  receipt  would  demonstrate 
that  an  individual  is  primarily  dependent  on 
the  govenunent  for  his  or  her  support.  The 
best  available  evidence  of  whether  someone 
is  primarily  dependent  on  government 
assistance  for  subsistence  is  whether  that 
individual  is  receiving  cash  assistance  for 
income  maintenance  purposes,  (i.e.,  cash 
assistance  under  the  Temporary  Assistance  to 
Dependent  Families  program  (TANF)),  the 
Supplemental  Security  Income  (SSI),  and 
state  general  assistance  programs),  or  is 
institutionalized  in  a  long-term  care  facility 
at  government  expense.  * 

The  receipt  of  cash  benefits  or  long-term 
care  institutionalization  are  the  most 
effective  proxies  for  identifying  an  individual 
as  one  who  is  primarily  dependent  on 
government  assistance  for  subsistence. 

First,  nearly  all  individuals  or  families 
receiving  cash  assistance  for  purposes  of 
income  maintenance  are  also  receiving  other 
non-cash  support  benefits  and  services  as 
well,  (e.g.,  Medicaid.  Food  Stamps,  housing 
assistance,  child  care,  energy  assistance),  and 
they  are  likely  not  to  be  receiving  any  income 
&t)m  other  sources.  For  extoiple,  virtually  all 
of  those  receiving  AFDC  cash  assistance  in 
1995  were  also  reibeiving  Medicaid  (97 
percent)  and  Food  Stamps  (89  percent),  (1998 
Green  Book).  By  the  end  of  1997,  82  percent 
of  families  receiving  TANF  reported  having 
no  earned  income.  (AFDC/TANF  Quality 
Control  Data).  In  these  cases,  the  individuals 
or  families  receiving  cash  assistance  would 
meet  the  standard  of  "primarily  dependent 
on  government  assistance  for  subsistence." 

Second,  it  is  extremely  unlikely  that  an 
individual  or  family  could  subsist  on  a 
combination  of  non-cash  support  benefits  or 
services  alone.  Without  cash  assistance,  it  is 
extremely  unlikely  that  the  individual  or 
family  could  meet  the  basic  subsistence 
requirements  related  to  food,  clothing  and 
shelter.  These  non-cash  assistance  programs 
typically  provide  only  supplemental  and 
marginal  assistance,  (e.g..  Food  Stamps, 
housing  assistance,  energy  assistance)  or 
services,  (e.g..  health  insiuance  coverage, 


medical  care  and  child  care]  that  do  not 
directly  provide  subsistence  and  together  are 
Insufficient  to  provide  primary  support  to  an 
individual  or  a  family  absent  additional 
income.  Moreover,  programs  such  as  Child 
Care  enable  parents  to  work  and  earn  income 
in  order  to  be  self-sufficient.  In  addition, 
depending  on  eligibility  rules,  some 
programs  such  as  Medicaid,  may  or  may  not 
be  available  to  all  family  members  or  for  all 
periods  of  time.  HHS  is  unable  to  conceive 
of  a  situation  where  an  individual,  other  than 
someone  who  permanently  resides  in  a  long- 
term  care  institution,  could  support  himself 
or  his  family  solely  on  non-cash  benefits  so 
as  to  be  primarily  dependent  on  the 
government.  Thus,  virtually  all  families 
receiving  non-cash  support  benefits,  but  not 
receiving  cash  assistance,  must  rely  on  other 
income  (usually  earned  income)  in  order  to 
meet  their  subsistence  needs. 

Finally,  non-cash  support  benefits  and 
services  are  generally  designed  to 
supplement  and  support  the  diet,  health,  and 
living  conditions  of  recipients,  many  of 
whom  are  low-  to  middle-income  working 
families,  and  are  generally  provided  as 
vouchers  or  direct  services. ^  Also,  these  non- 
cash services  often  have  a  primary  objective 
of  supporting  the  overall  community  or 
public  health,  by  making  services  generally 
available  to  everyone  within  a  community, 
providing  infrastructure  development  and 
support,  or  providing  stable  financing  for 
services  and  systems  that  benefit  entire 
communities.  Compared  to  cash  benefit 
programs,  non-cash  support  programs 
generally  have  more  generous  eligibility  rules 
so  as  to  be  available  to  individuals  and 
families  with  incomes  well  above  the  poverty 
line.  For  example,  states  have  a  great  deal  of 
flexibility  to  set  income  eligibility  rules 
under  Medicaid  and  the  Children's  Health 
Insurance  Program,  and  many  states  cover 
certain  populations,  such  as  children  and 
pregnant  women,  up  to  200  percent  of  the 
poverty  line  and  sometimes  higher. 
Moreover,  in  1997  nearly  half  (49  percent)  of 
Medicaid  recipients  were  not  receiving  any 
cash  assistance  (SSI  or  AFDC/TANF).  and 
two-thirds  (64  percent)  of  adult  recipients 
reported  working  full  or  part  time.  (March 
1998  Current  Population  Survey).  Similarly, 
about  one-third  of  Food  Stamp  recipients  in 
1997  did  not  receive  cash  assistance  and 


'  Note  that  SSI  is  administered  by  the  Social 
Security  Administration,  and  general  assistance 
programs  are  administered  by  the  several  states. 
However,  we  tielieve  these  are  the  relevant  cash 
assistance  programs  that  support  the  analysis  in  this 
letter. 


^  Although  most  support  programs  provide 
vouchers  or  direct  services,  it  should  be  noted  that 
at  HHS  some  of  these  programs  can  also  provide 
cash  for  the  reimbursement  of  specific  costs.  For 
example,  the  Low  Income  Home  Energy  Assistance 
Program  (LIHEAP)  and  the  Child  Care  Development 
Fund  (CCDF)  are  authorized  to  make  cash 
payments,  but  these  payments  are  for  specific 
purposes  other  than  income  maintenance.  LIHEAP 
is  authorized  to  provide  cash  payments  for  energy 
costs,  and  providers  do  so  in  very  limited 
circumstances  such  as  when  a  vendor  (such  as  a  log 
supplier)  does  not  have  an  agreement  with  the 
administering  entity,  (i.e.,  state,  county,  or 
nonprofit  organization).  In  the  case  of  CCDF,  in  FY 
1997  that  program  gave  cash  payments  to  recipients 
in  7%  of  all  cases  specifically  for  the 
reimbursement  of  beneficiaries'  child  care  costs. 
Under  the  proposal  articulated  here,  cash  payments 
in  these  programs  would  not  give  rise  to  a  public 
charge  determination  since  such  payments  are  not 
provided  for  income  maintenance  purposes. 
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reported  earnings  in  1997.  (Characteristics  of 
Food  Stamp  Recipients,  1998).  In  these  cases 
the  individual  or  family  receiving  non-cash 
benefits,  but  not  receiving  cash  assistance, 
would  not  meet  the  standard  of  "primarily 
dependent  on  government  assistance  for 
subsistence." 

The  one  circumstance  in  which  receipt  of 
non-cash  benefits  would  indicate  that  an 
individual  is  primarily  dependent  on 
government  assistance  for  subsistence,  and 
therefore  potentially  a  public  charge,  is  the 
case  of  an  individual  permanently  residing  in 
a  long-term  care  institution  and  relying  on 
government  assistance  for  those  long-term 
care  services.  In  this  case,  all  of  the 
individual's  basic  subsistence  needs  are 
assumed  by  the  institution,  and  the 
individual  has  no  need  for  cash  assistance. 
Aside  from  this  narrow  instance,  the  receipt 
of  a  non-cash  support  benefits  and  services 
should  not  be  relevant  to  a  public  charge 
determination  under  INS'  proposed 
definition. 

Based  on  these  considerations,  HHS 
recommends  that  benefit  receipt  should  only 
be  relevant  to  public  charge  determinations 
when  an  individual  receives  the  benefits 
defined  below: 

1.  Cash- Assistance  for  Income 
Maintenance:  Cash  assistance  under  TANF, 
SSE,  and  state/local  equivalents  (including 
state-only  TANF). 

2.  Long-Term  Institutionalized  Care:  The 
limited  case  of  an  alien  who  permanently 
resides  in  a  long-term  care  institution  (e.g., 
nursing  facilities)  and  whose  subsistence  is 
supported  substantially  by  public  fuiids  (e.g., 
Medicaid). 

Thank  you  for  your  time  and 
consideration.  Please  let  me  know  if  I  or  HHS 
staff  can  be  of  any  further  assistance 
regarding  this  important  policy  issue. 

Sincerely, 
Kevin  Thurm, 

Deputy  Secretary  of  Health  and  Human 
Services. 

Social  Security 

May  14. 1999. 
Dr.  Robert  L.  Bach, 

Executive  Associate  Commissioner  for  Office 
of  Policy  and  Planning,  Immigration  and 
Naturalization  Service,  425 1  Street, 
Washington.  DC  20536 
Dear  Dr.  Bach:  We  understand  that  the 
Immigration  and  Naturalization  Service  (INS) 
is  planning  to  publish  proposed  regulations 
on  the  definition  of  "public  charge"  for 
purposes  of  determining  who  can  be 
admitted  to  and  who  can  be  deported  fit)m 
the  United  States  imder  the  provisions  in 
sections  212(a)(4)  and  237(a)(5)  of  the 
Immigration  and  Nationality  Act  (INA).  More 
specifically,  INS  plans  to  define  "public 
charge"  to  mean  an  individual  who  "has 
become"  or  is  "likely  to  be  primarily 
dependent  on  the  government  for 
subsistence."  You  have  asked  the  Federal 
agencies  that  administer  public  benefit 
programs  whether  a  noncitizen's  receipt  of 
the  benefits  might  indicate  that  the 
noncitizen  primarily  relied  on  these  benefits 
for  subsistence.  This  letter  is  in  response  to 
that  request. 


We  agree  that  the  receipt  of  Supplemental 
Seciuity  Income  (SSI)  could  show  primary 
dependence  on  the  government  for 
subsistence  fitting  the  INS  definition  of 
public  chaise  provided  that  all  of  the  other 
factors  and  prerequisites  for  admission  or 
deportation  have  been  considered  or  met.  We 
believe,  however,  that  many  mitigating 
factors  discussed  below,  coupled  with 
specific  public  charge  exemptions  under 
immigration  law,  also  discussed,  would 
result  in  a  minimal  impact  of  the  public 
charge  provisions  on  the  SSI  noncitizen 
population. 

The  SSI  program  is  a  nationwide  Federal 
means-tested  income  maintenance  program 
administered  by  the  Social  Security 
Administration  (SSA).  SSI  guarantees  a 
minimum  level  of  income  for  needy  aged, 
blind,  and  disabled  individuals.  The  program 
is  designed  to  provide  assistance  for 
individuals'  basic  needs  of  food,  clothing, 
and  shelter.  Individuals  eligible  for  SSI  are 
among  the  most  vulnerable  people  in  the 
United  States.  For  them,  SSI  is  truly  the 
program  of  last  resort  and  is  the  safety  net 
that  protects  them  from  complete 
impoverishment. 

Lawful  permanent  residents  and 
noncitizens  permanently  residing  in  the 
United  States  under  color  of  law  were 
eligible  for  SSI  when  the  program  began  in 
1974.  The  1996  welfare  reform  legislation 
(Public  Law  104-193)  restricted  SSI 
eligibiUty  for  qualified  noncitizens  to  those 
who  were  in  specific,  limited  categories,  such 
as  refugees  and  asylees,  individuals  who 
served  in  the  U.S.  military,  and  lawful 
permanent  residents  who  worked  in  the 
United  States  for  at  least  40  quarters. 
Subsequent  legislation  in  1997  and  1998 
expanded  the  categories  to  include 
individuals  who  had  received  SSI  or  were  in 
the  United  States  prior  to  enactment  of 
welfare  reform  and  who  are  disabled  or 
blind.  These  later  laws  added  other  discrete 
classes  of  noncitizens  as  well.  Still,  the 
categories  of  noncitizens  eligible  for  SSI  are 
limited. 

Under  INS'  proposed  rule,  the  receipt  of 
SSI  could  lead  to  a  determination  that  a 
person  is  or  is  likely  to  be  a  public  charge. 
As  mentioned  earlier,  only  limited,  specified 
categories  of  noncitizens  are  eligible  for  SSI. 
Our  analysis  of  the  proposed  INS  public 
charge  rule  leads  us  to  conclude  that  many 
of  these  SSI-eligible  noncitizen  categories 
would  either  be  exempt  from  the  public 
chaise  provisions  by  law,  or  would  not  be 
deemed  public  charges  because  of  the 
operation  of  other  factors  required  under  the 
proposed  rule.  For  example,  aged,  blind,  and 
disabled  refugees,  asylees,  Amerasian 
immigrants,  Cubans  and  Haitians  may  be 
eligible  for  SSI  benefits  after  they  have  been 
in  the  United  States  for  30  consecutive  days. 
We  understand  that  the  first  three  categories 
and  certain  Cuban/Haitians  are  exempt  fi^m 
the  proposed  public  charge  policy  under 
other  provisions  in  immigration  Jaw.  In 
addition,  the  public  charge  provision  for 
deportation  under  section  237(a)(5)  of  the 
INA,  applies  only  in  cases  in  which  a 
noncitizen  became  a  "public  charge  from 
causes  not  affirmatively  shown  to  have  arisen 
since  entry."  Many  in^viduals  who  are 


eligible  for  SSI  are  healthy  when  they  first 
come  to  the  United  States  but  become  aged, 
blind  or  disabled  after  they  enter.  If  these 
conditions  occurred  after  entry  giving  rise  to 
the  usp  of  the  public  benefits,  we  understand 
that  they  would  not  be  deportable  on  public 
charge  grounds. 

Another  mitigating  factor  in  the  proposed 
public  charge  rule  as  it  applies  to  SSI 
beneficiaries  involves  reimbursement  of  SSI 
benefits  received.  As  we  understand  the 
proposed  rule,  in  order  for  a  noncitizen  to  be 
determined  deportable  on  public  charge 
grounds,  there  must  in  part  be  a  legal 
obligation  for  the  individual  or  his  or  her 
sponsor  to  repay  the  benefits  received  during 
the  first  5  years  after  entry  into  the  United 
States.  SSA  has  no  authority  to  require  the 
individual  to  repay  the  benefits  for  which 
they  are  entitled.  Thus,  nonsponsored 
noncitizens  would  not  be  required  to 
reimburse,  and  the  public  charge  provision 
for  deportation  would  not  apply  to  them. 
However,  sponsors  who  have  signed  a  new 
affidavit  of  support  under  section  21 3A  of  the 
DMA  are  required  to  reimburse  SSA  for  SSI 
benefits  paid  to  the  sponsored  noncitizen. 
Only  if  the  sponsor  refuses  to  repay  would 
the  SSI  beneficiary  potentially  be  subject  to 
deportation. 

Even  for  those  individuals  who  do  not 
come  under  one  of  the  exempted  categories, 
the  draft  rules  state  that  the  mere  receipt  of 
SSI  does  not  automatically  make  a  noncitizen 
inadmissible,  ineligible  to  adjust  status,  or 
subject  to  deportation.  In  the  admission 
context,  the  INS  plans  to  apply  a  "totality  of 
circumstances"  test  which  includes  the 
consideration  of  several  mandatory  statutory 
factors.  Examples  of  such  factors  include  an 
alien's  age,  health,  family  status,  assets, 
resources,  financial  status,  education  and 
skills.  No  single  factor,  other  than  the  lack  of 
a  sufficient  affidavit  of  support,  if  required, 
will  determine  whether  a  noncitizen  is  likely 
to  be  a  public  charge,  including  past  or 
current  receipt  of  SSI.  In  the  deportation 
context,  mere  receipt  of  benefits  also  will  not 
make  a  person  deportable.  There  must  also 
have  been  a  demand  for  repayment  by  the 
benefit  agency,  failure  to  meet  that  demand 
by  the  alien  or  other  obligated  party,  a  final 
judgment,  and  all  steps  taken  to  enforce  that 
judgment.  Without  the  satisfaction  of  these 
prerequisites,  the  alien  is  not  deportable. 

Further,  we  underatand  that  INS  will  take 
into  accoimt  the  specific  circumstances 
surrounding  the  past  or  current  receipt  of 
SSI.  For  example,  if  a  noncitizen  received  SSI 
in  a  past  period  of  unemployment,  but  he  or 
she  is  currently  working  and  is  self- 
supporting,  a  public  charge  determination 
may  not  be  made.  Every  admission  decision 
is  made  on  a  case-by-case  basis  carefully 
balancing  the  totality  of  the  circumstances. 
We  also  understand  that  INS  will  accord  less 
significance  to  the  receipt  of  SSI  if  a 
noncitizen  received  SSI  sometime  ago  or  a 
noncitizen  received  or  is  receiving  a  small 
amount  of  SSI. 

INS'  proposed  rule  concerning 
deportations  on  public  charge  grounds 
indicates  that  such  deportations  are  'are 
since  the  standards  are  very  strict.  Wh  believe 
that  these  strict  criteria  would  result  in  the 
deportation  provision  rarely  being  applied 
against  a  noncitizen  SSI  beneficiary. 
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Thank  you  for  the  opportunity  to  comment 
on  this  important  matter. 

Sincerely, 
Susan  M.  Daniels, 

Deputy  Commissioner  for  Disability  ancf 
Income  Security  Programs. 

Department  of  Agriculture 

Office  of  the  Secntary,  Washington,  D.C. 
20250 

April  15,  1999. 

Honorable  Doris  M.  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service,  425 1  Street,  NW, 
Room  7100,  Washington.  D.C.  20536 


Dear  Commissioner  Meissner:  This  is  in 
reference  to  a  letter  that  the  Department  of 
Health  and  Human  Services  recently  sent  you 
suggesting  that  the  receipt  of  public  benefits 
should  only  be  relevant  to  a  public  charge 
determination  when  an  individual  receives 
cash  assistance  for  income  maintenance  or 
long-term  institutionalized  care.  We  have 
reviewed  the  letter  and  are  in  agreement  with 
its  contents. 

We  believe  that  neither  the  receipt  of  food 
stamps  nor  nutrition  assistance  provided 
under  the  Special  Nutrition  Programs 
administered  by  this  Agency  should  be 
considered  in  making  a  public  charge 
determination  for  purposes  of  admission, 


deportation,  or  adjustment  of  an  alien's 
status. 

Please  let  us  know  if  we  can  be  of  any 
assistance  regarding  this  matter. 

Sincerely, 
Shirley  R.  Watkins, 
Undersecretary,  Food,  Nutrition  and 
Consumer  Services. 

(FR  Doc.  99-13188  Filed  5-25-99;  8:45  am] 
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SUMMARY:  The  Department  of  Justice 
(Department)  is  publishing  a  proposed 
rule  in  this  issue  of  the  F^eral  Register 
which  proposes  to  establish  clear 
standards  governing  a  determination 
that  an  alien  is  inadmissible  or 
ineligible  to  adjust  status,  or  has  become 
deportable,  on  public  charge  grounds. 

Before  the  proposed  rule  becomes 
final,  the  Immigration  and 
Natiualization  Service  (Service)  is 
publishing  its  field  guidance  on  public 
charge  issues  as  an  attachment  to  this 
notice.  This  is  necessary  to  help 
alleviate  public  confusion  over  the 
meaning  of  the  term  "public  charge"  in 
immigration  law  and  its  relationship  to 
the  receipt  of  Federal,  State,  and  local 
public  benefits.  This  field  guidance  will 
also  provide  aliens  with  better  guidance 
as  to  the  types  of  public  benefits  that 
will  and  will  not  be  considered  in 
public  charge  determinations. 
DATES:  This  notice  and  field  guidance 
are  effective  May  21. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sophia  Cox  or  Kevin  Cummings, 
Immigration  and  Naturalization  Service. 
525  I  Street,  NW,  Office  of 
Adjudications.  Washington.  DC  20536, 
telephone  (202)  514-4754. 
SUPPLEMENTARY  INFORMATION:  Recent 
immigration  and  welfare  reform  laws 
have  generated  considerable  public 
confusion  about  the  relationship 
between  the  receipt  of  Federal,  State, 
and  local  public  benefits  and  the 
meaning  of  "public  charge"  in 
immigration  statutes  governing 
deportation,  admissibility,  and 
adjustment  of  status.  The  Department 
decided  to  publish  a  proposed  rule 
defining  "public  charge"  in  order  to 
reduce  the  negative  public  health 
consequences  generated  by  the  existing 
confusion  and  to  provide  aliens  with 
better  guidance  as  to  the  tjrpes  of  public 
benefits  that  will  and  will  not  be 
considered  in  public  charge 
determinations. 

In  addition,  the  Service  has  issued 
guidance  to  its  field  officers  on  a  variety 
of  issues  related  to  public  charge 
determinations.  That  field  guidance  is 
included  as  an  attachment  to  this  notice 


to  provide  additional  information  to  the 
public  on  the  Service's  implementation 
of  the  public  charge  provisions  of  the 
immigration  laws. 

Dated:  May  20.  1999. 
Doris  Meissner. 

Commissioner,  Immigration  and 
Naturalization  Service. 

U.S.  Department  of  Justice.  Immigration  and 
Naturalization  Service 

May  20, 1999. 

Memoranduin  for  All  Regional  Directors 
From:  Michael  A.  Pearson,  Executive 

Associate  Commissioner,  Office  of  Field 
Operations 
Subject:  Public  Charge:  INA  Sections 
212(a)(4)  and  237(a)(5) 
This  memorandum  provides  guidance 
concerning  the  public  charge  ground  of 
inadmissibility,  section  212(a)(4)  of  the 
Immigration  and  Nationality  Act  (DMA),  and 
the  related  deportation  charge  under  section 
237(a)(5)  of  the  INA.  It  also  discusses  the 
impact  of  these  subsections  of  the  new 
enforceable  Affidavit  of  Support  prescribed 
by  section  213A  of  the  INA,  established  by 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(URIRA)  and  welfare  reform  laws.' 

IIRIRA  and  the  recent  welfare  reform  laws 
have  sparked  public  confusion  about  the 
relationship  between  the  receipt  of  federal, 
state,  local  public  benefits  and  the  meaning 
of  "public  charge"  under  the  immigration 
laws.  Accordingly,  the  Service  is  taking  two 
steps  to  ensure  the  accurate  and  uniform 
application  of  law  and  policy  in  this  area. 
First,  the  Service  is  issuing  this 
memorandum  which  both  summarizes 
longstanding  law  with  respect  to  public 
charge  and  provides  new  guidance  on  public 
charge  determinations  in  light  of  the  recent 
changes  in  law.  In  addition,  the  Service  is 
pubUshing  a  proposed  rule  for  notice  and 
comment  that  will  for  the  first  time  define 
"public  charge"  and  discuss  evidence 
relevant  to  public  charge  deteiminations. 
Although  the  definition  of  public  charge  is 
the  same  for  both  admission/adjustment  and 
deportation,  the  standards  of  public  charge  is 
the  same  for  both  admission/adjustment  and 
deportation,  the  standards  applied  to  public 
charge  adjudications  in  each  context  are 
significantly  different  and  are  addressed 
separately  in  this  memorandum.  After 
discussing  the  definition  and  standards  for 
public  cheirge  determinations,  the 
memorandum  goes  on  to  discuss  exceptions 
from  public  charge  determinations  and 
particular  types  of  benefits  that  may  and  may 
not  be  considered  for  public  charge  purposes, 
in  addition  to  other  issues. 

I.  Defiiiition  of  "Public  Charge" 

The  Service  is  publishing  a  rule  for  notice 
and  comment  that  defines  "public  charge"  or 


'  The  Peisoiul  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996.  Pub.  L. 
104-193,  as  amended  by  the  Balanced  Budget  Act 
of  1997.  Pub.  L.  105-33;  the  Agricultural  Research. 
Extension,  and  Education  Reform  Act  of  199B,  Pub. 
L.  105-185:  and  the  Noncitizen  Technical 
Amendments  Act  of  1998.  Pub.  L.  105-306. 


purposes  of  both  admission/adjustment  and 
deportation.  That  rule  proposes  that  "public 
charge"  means  an  alien  who  has  become  (for 
deportation  purposes]  or  who  is  likely  to 
become  (for  admission/adjustment  purposes) 
"primarily  dependent  on  the  government  for 
subsistence,  as  demonstrated  by  either  (i)  the 
receipt  of  public  cash  assistance  for  income 
maintenance  or  (ii)  institutionalization  for 
long-term  care  at  government  expense." 
Institutionalization  for  short  periods  of 
rehabilitation  does  not  constitute  such 
primary  dependence. 

The  Service  is  adopting  this  definition 
immediately,  while  allowing  the  public  an 
opportunity  to  comment  on  the  proposed 
rule.  Accordingly,  officers  should  not  initiate 
or  pursue  public  charge  deportation  cases 
against  aliens  who  have  not  received  public 
cash  benefits  for  income  maintenance  or  who 
have  not  been  institutionalized  for  long-term 
care.  Similarly,  officers  should  not  place  any 
weight  on  the  receipt  of  non-cash  public 
benefits  (other  than  institutionalization)  or 
the  receipt  of  cash  benefits  for  purposes  other 
than  for  income  maintenance  with  respect  to 
determinations  of  admissibility  or  eligibility 
for  adjustment  on  public  charge  grounds. 
Supplementary  guidance  will  be  issued,  as 
necessary,  in  conjunction  with  publication  of 
a  final  rule. 

See  section  6,  below,  for  a  more  detailed 
discussion  of  particular  types  of  benefits  that 
may  and  may  not  be  considered  for  public 
charge  purposes. 

2.  Admission  and  Adjustment  of  Status 

Under  INA  section  212(a)(4).  an  alien 
seeking  admission  to  the  United  States  or 
seeking  to  adjust  status  to  that  of  an  alien 
lawfully  admitted  for  permanent  residence  is 
inadmissible  if  the  alien,  "at  the  time  of 
application  for  admission  or  adjustment  of 
status,  is  likely  at  any  time  to  become  a 
public  charge."  ^  IIRIRA  amended  section 
212(a)(4)  of  the  INA  to  codify  the  factors 
relevant  to  a  public  charge  determination. 
Officers  must  consider,  at  a  minimum,  the 
alien's  age,  health,  fondly  status,  assets, 
resources,  and  financial  status,  and  education 
and  skills  when  making  a  public  charge 
inadmissibility  determination.  Every  denial 
order  based  on  public  charge  must  reflect 
consideration  of  each  of  these  factors  and 
specifically  articulate  the  reasons  for  the 
officer's  determination. 

The  most  significant  change  to  section 
212(a)(4)  under  IIRIRA  is  the  creation  of  a 
new  affidavit  of  support  (AOS),  which, 
coupled  with  new  section  21 3A,  imposes  on 
the  sponsor  a  legally  enforceable  support 
obligation.  The  law  requires  that  sponsors 
demonstrate  that  they  are  able  to  maintain 
the  sponsored  alien  at  an  annual  income  of 
not  less  than  125  percent  of  the  federal 
poverty  level.  The  AOS  requirement  applies 
to  all  immediate  relatives  (including 
orphans),  family-based  immigrants,  and  those 
employment-based  immigremts  who  will 
work  for  a  relative  or  for  a  firm  in  which  a 
U.S.  citizen  or  lawful  permanent  resident 
(LDR)  relative  holds  a  5  percent  or  more 
ownership  interest.  Immigrants  seeicing 


'  See  Section  4  below  on  categories  of  aliens  who 
are  not  subject  to  public  charge  determinations. 
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admission  or  adjustment  of  status  in  these 
categories  are  inadmissible  under 
subparagraphs  (C)  and  (D)  of  the  modified 
section  212(a)(4],  respectively,  unless  an 
appropriate  sponsor  has  completed  and  filed 
a  new  AOS  if  the  application  for  an 
immigrant  visa  or  adjustment  of  status  was 
filed  on  or  after  December  19, 1997.  Note  that 
this  requirement  applies  to  these  aliens  even 
if,  under  the  factors  codified  in  section 
212(a)(4)(B),  the  adjudicator  would  ordinarily 
find  that  the  alien  is  not  likely  to  become  a 
public  charge.  The  only  exceptions  from  this 
requirement  are  for  qualified  battered 
spouses  and  children  (and  their  eligible 
family  members)  and  for  qualified 
widow(er)s  of  citizens,  i/ these  aliens  have 
filed  visa  petitions  on  their  own  behalf. 
Where  such  an  AOS  has  been  filed  on  an 
alien's  behalf,  it  should  be  considered  along 
with  the  statutory  factors  in  the  public  charge 
determination. 

The  standard  for  adjudicating 
inadmissibility  under  section  212(aH4)  has 
been  developed  in  several  Service,  BIA,  and 
Attorney  General  decisions  and  has  been 
codified  in  the  Service  regulations 
implementing  the  legalization  provisions  of 
the  Immigration  Reform  and  Control  Act  of 
1)986.  These  decisions  and  regulations,  and 
section  212(a)(4)  itself,  create  a  "totality  of 
the  circumstances"  test. 

In  determining  whether  an  alien  is  likely 
to  become  a  public  charge,  Service  officers 
should  assess  the  financial  responsibility  of 
the  alien  by  examining  the  "totality  of  the 
alien's  circumstances  at  the  time  of  his  or  her 
application  *   *   •  The  existence  or  absence 
of  a  particular  factor  should  never  be  the  sole 
criterion  for  determining  if  an  alien  is  likely 
to  become  a  public  charge.  The 
determination  of  financial  responsibility 
should  be  a  prospective  evaluation  based  on 
the  alien's  age,  health,  family  status,  assets, 
resources  and  financial  status,  education,  and 
skills,  among  other  factors. ^  An  alien  may  be 
considered  likely  to  become  a  public  charge 
even  if  there  is  no  legal  obligation  to 
reimburse  the  benefit-granting  agency  for  the 
benefits  or  services  received,  in  contrast  to 
the  standards  for  deportation,  discussed 
below.* 

In  addition,  the  Attorney  General  has  ruled 
that  "(sjome  specific  circumstances,  such  as 
mental  or  physical  disability,  advanced  age, 
or  other  fact  reasonably  tending  to  show  that 


^8  CF.R.  S24Sa.4(b)(ll)(iv)(B).  and  see  INA 
§  212(a)(4)(B).  The  federal  courts  have  also 
endorsed  this  "totality  of  the  circumstances"  test. 
See.  e.g.,  Zambrano  v.  INS,  972  F.2d  1122  (9th  Cir. 
1992),  judgment  vacated  on  other  grounds,  509  U.S. 
918(1993). 

*  Matter  of  Hanitunian,  14  I.  &  N.  Dec.  583  (BIA 
1974)  (interpreting  §  212(a)(15),  recodified  as 
§  212(a)(4)). 


the  burden  of  supporting  the  alien  is  likely 
to  be  cast  on  the  public,  must  be  present.  A 
healthy  person  in  the  prime  of  life  caimot 
ordinarily  be  considered  likely  to  become  a 
public  charge,  especially  where  he  has 
friends  or  relatives  in  the  United  States  who 
have  indicated  their  ability  and  willingness 
to  come  to  his  assistance  in  case  of  an 
emergency."  ^  Under  the  new  AOS  rules,  all 
family-based  immigrants  (and  some 
employment-based  immigrants)  will  have  a 
sponsor  who  has  indicated  an  ability  and    • 
willingness  to  come  to  the  immigrant's 
assistance. 

Current  Receipt  of  Cash  Benefits  for  Income 
Maintenance  and  Current  Institutionalization 

If  at  the  time  of  application  for  admission 
or  adjustment  an  alien  is  receiving  a  cash 
public  assistance  for  income  maintenance  or 
is  institutionalized  for  long-term  care  (as 
discussed  in  section  6,  below),  that  benefit 
should  be  taken  into  account  under  the 
totality  of  the  circumstances  test,  along  with 
the  other  statutory  factors  under  section 
212(a)(4)(B)(i)  and  any  AOS.  It  is  possible,  for 
example,  that  an  alien  receiving  a  small 
amount  of  cash  for  income  maintenance 
purposes  could  be  determined  not  likely  to 
become  a  public  charge  due  to  other  ptositive 
factors  under  the  totality  of  the 
circumstances  test.  Aliens  should  not  be 
asked  to  repay  the  cost  of  any  benefits 
received  in  order  to  qualify  for  admission  or 
adjustment. 

Current  receipt  of  non-cash  benefits  or  the 
receipt  of  special-purpose  cash  benefits  not 
for  income  maintenance  should  not  be  taken 
into  account  under  the  totality  of  the 
circumstances  test  in  determining  whether 
the  alien  is  likely  to  become  a  public  charge. 

Past  Receipt  of  Cash  Benefits  for  Income 
Maintenance  and  Past  Institutionalization 

Past  receipt  of  cash  income-maintenance 
benefits  does  not  automatically  make  an  alien 
inadmissible  as  likely  to  become  a  public 
charge,  nor  does  past  institutionalization  for 
long-term  care  at  government  expense.  Rather 
this  history  would  be  one  of  many  factors  to 
be  considered  in  applying  the  totality  of  the 
circumstances  test.  In  the  case  of  an  alien 
who  has  received  cash  income-maintenance 
benefits  in  the  past  or  who  has  been 
institutionalized  for  long-term  care  at 
government  expense,  a  Service  officer 
determining  admissibility  should  assess  the 
totality  of  the  alien's  circimistances  at  the 
time  of  the  application  for  admission  or 
adjustment  and  make  a  forward-looking 
determination  regarding  the  likelihood  that 
the  alien  will  become  a  public  charge  after 
admission  or  adjustment.  The  longer  ago  an 


alien  received  such  cash  benefits  or  was 
institutionalized,  the  less  weight  these  factors 
will  have  as  a  predictor  of  future  receipt. 
Also,  the  "length  of  time  an  applicant  has 
received  public  cash  assistance  is  a 
significant  factor."  ^  The  longer  an  alien  has 
received  cash  income-maintenance  benefits 
in  the  past  and  the  greater  the  amount  of 
benefits,  the  stronger  the  implication  that  the 
alien  is  likely  to  become  a  public  charge.  The 
negative  implication  of  past  receipt  of  such 
benefits  or  past  institutionization,  however, 
may  be  overcome  by  positive  factors  in  the 
alien's  case  demonstrating  an  ability  to  be 
self-supporting.  For  instance,  a  work- 
authorized  alien  who  has  current  full-time 
employment  or  an  AOS  should  be  found 
admissible  despite  past  receipt  of  cash  public 
benefits,  unless  there  are  other  adverse 
factors  in  the  case. 

Past  receipt  of  non-cash  benefits  (other 
than  institutionalization  for  long-term  care) 
should  not  be  taken  into  account  under  the 
totality  of  the  circumstances  test.  Similarly, 
past  receipt  of  special-purpose  cash  benefits 
not  for  income  maintenance  should  be  not 
taken  into  account. 

Repayment  of  Public  Benefits 

IIRIRA  did  not  create  any  requirement  that 
aliens  repay  benefits  received  in  the  past  in 
order  to  avoid  being  found  inadmissible  on 
public  charge  grounds,  nor  has  such  a 
requirement  existed  in  the  past.  Accordingly, 
officers  should  not  instruct  or  suggest  that 
aliens  must  repay  benefits  previously 
received  as  a  condition  of  admission  or 
adjustment,  and  they  should  not  request 
proof  of  repayment  as  a  condition  for  finding 
the  alien  admissible  to  the  United  States. 
(See  INS  Memorandum.  "Public  Charge.  INA 
Sections  212(a)(4)  and  237(a)(5)— Duration  of 
Departure  for  LPRs  and  Repayment  of  Public 
Benefits,"  dated  December  16, 1997,  for 
further  discussion.) 

Repayment  is  relevant  to  the  public  charge 
inadmissibility  determination  only  in  very 
limited  circumstances.  If  at  the  time  of 
application  for  admission  or  adjustment  of 
status  the  alien  is  deportable  on  public 
charge  grounds  under  section  237(a)(5)  of  the 
INA  due  to  an  outstanding  public  debt  for  a 
cash  benefit  or  the  costs  of 
institutionalization,  then  the  alien  is 
inadmissible.  Only  a  debt  that  satisfies  the 
three-part  test  under  section  237(a)(5], 
described  below,  will  render  an  alien 
deportable  as  a  public  charge  and  therefore 
ineligible  for  admission  or  adjustment.  If  the 
debt  is.paid,  then  the  alien  will  no  longer  be 
inadmissible  based  on  the  debt,  and  the  usual 
totality  of  the  circimistances  test  would 
apply.  While  the  Service  may  not  demand 


5  Matter  of  Maitinez-lopez,  10  I&N  409, 421-422 
(AG,  Jan.  6, 1964). 


e8CFR§245a.2(k)(4). 
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that  an  alien  repay  a  public  debt  which  meets 
the  three-part  test,  it  may  inform  an  alien  that 
if  the  alien  does  not  repay  the  debt,  he  or  she 
will  continue  to  be  inadmissible  to  the 
United  States.  Adjudicators  should  make 
sure  also  to  inform  aliens  that  even  if  they 
pay  the  debt,  they  may  still  be  determined  to 
be  inadmissible  as  an  alien  likely  to  become 
a  public  charge  under  the  totality  of  the 
circumstances  test. 

If  an  INS  officer  finds  evidence  of  possible 
benefit  fraud  in  the  course  of  performing  his 
or  her  immigration  duties,  that  information 
should  be  forwarded  through  official 
channels  to  the  appropriate  benefit-granting 
agency  for  possible  investigation  and 
enforcement  action.  In  such  cases,  absent  a 
determination  of  fraud  by  the  benefit- 
granting  agency,  immigration  benefits  to 
which  the  alien  is  otherwise  entitled  should 
not  be  withheld  or  denied. 

3.  Public  Charge  Determination — 
Deportation 

The  determination  of  whether  an  alien  is 
subject  to  removal  under  section  237(a)(5)  is 
quite  different  from  the  determination  of 
whether  an  alien  is  inadmissible  under 
section  212(a)(4),  although  in  both  contexts 
the  focus  is  on  the  receipt  of  cash  benefits  for 
income  maintenance  purposes.  Section 
237(a)(5)  of  the  DMA  states  that  "(ajny  alien 
who,  within  5  years  after  the  date  of  entry, 
has  become  a  public  charge  from  causes  not 
affirmatively  shown  to  have  arisen  since 
entry  is  deportable."  This  spc  tion  requires  a 
two-step  determination.  Fii  A,  the  Service 
must  determine  whether  the  alien  has 
become  a  public  charge  within  5  years  after 
the  date  of  entry.'  Second,  if  the  alien  has 
become  a  public  chai;ge,  then  the  Service 
must  determine  whether  the  alien  has 
demonstrated  that  the  circumstances  that 
caused  the  alien  to  become  a  public  charge 
arose  after  the  alien's  entry  into  the  United 
States.  An  alien  who  can  make  such  a 
showing  is  not  removable  under  section 
237(a)(5). 

We  respect  to  whether  an  alien  has  become 
a  public  charge,  the  Attorney  General  has 
determined  that  the  mere  receipt  of  a  public 
benefit  by  an  alien  does  not  make  an  alien 
a  public  charge  for  purposes  of  deportation 
under  section  237(a)(5).  Rather,  in  Matter  of 
B,  3  I.  &  N.  Dec.  323  (BLA  and  AG  1948).* 
the  Attorney  General  established  a  strict 
three-part  test  to  determine  if  an  alien  has 
become  a  public  charge.  In  order  for  an  alien 
to  become  a  public  charge  under  section 
237(a)(5),  the  following  3  requirements  must 
be  met: 

(1)  The  state  or  other  government  entity 
that  provides  the  benefit  must,  by  law, 
impose  a  charge  or  fee  for  the  services 
rendered  to  the  alien.  In  other  words,  the 
alien  or  designated  relatives  or  friends  must 


'  The  5-year  period  states  again  each  time  an  alien 
enters  the  United  States  after  a  departure,  except  for 
LPRs  who  are  not  applicants  for  admission  unless 
they  meet  the  terms  of  section  101(a)(13)(C). 

B  While  this  decision  concerned  the  public  charge 
provision  of  the  1917  Act,  the  test  established 
continues  to  be  valid  under  current  law,  which  is 
substantially  the  same  as  the  1917  law.  See  Matter 
ofL  6  I.  &  N.  Dec.  349  (BIA  1954),  and  Matter  of 
Hanrtnilian  14  I.  &  N.  Dec.  583  (BIA  1974). 


be  legally  obligated  to  repay  the  benefit- 
granting  agency  for  the  benefits  or  services 
provided,  if  there  is  no  reimbursement 
requirement  under  law,  the  alien  cannot  be 
said  to  be  a  public  chaise. 

(2)  The  responsible  benefit-granting  agency 
officials  must  make  a  demand  for  payment 
for  the  benefit  or  services  from  the  alien  or 
other  persons  legally  responsible  for  the  debt 
under  federal  or  state  law  (e.g.,  the  alien's 
sponsor). 

(3)  The  alien  and  other  persons  legally 
responsible  for  the  debt  fail  to  repay  afler  a 
demand  has  been  made. 

The  demand  for  repayment  must  be  made 
within  5  years  of  an  alien's  entry  in  order  to 
render  the  alien  deportable  as  a  public 
charge.9  In  addition,  the  Service  has 
determined  that,  in  order  for  an  alien  to 
become  deportable  as  a  public  charge  as  a 
result  of  the  failure  of  the  sponsor  to  repay 
the  agency,  the  benefit-granting  agency  must 
take  all  available  actions  to  collect  from  the 
sponsor.  This  includes  filing  an  action  in  the 
appropriate  court  and  taking  all  steps 
available  under  law  to  enforce  a  final 
judgment  against  the  sponsor  or  other 
obligated  party. 

Deportations  based  on  public  charge 
grounds  have  been  rare,  and  the  new 
immigration  and  welfare  laws  are  not  likely 
to  change  this.  Firet,  for  aliens  who  are  not 
sponsored  under  the  new  AOS,  it  is  unlikely 
that  there  will  be  a  legal  obligation  to  repay 
public  benefits  or  that  the  benefit-granting 
agency  will  make  a  demand  for  repayment. 
Thus,  just  as  in  the  past,  the  first  two  prongs 
of  the  Matter  ofB  test  generally  will  not  be 
satisfied.  Only  aliens  who  apply  for 
immigrant  visas  or  adjustment  of  status  on  or 
after  December  19, 1997,  may  be  sponsored 
under  the  new,  enforceable  AOS,  which 
could  satisfy  the  standards  for  deportation 
under  Matter  B.  However,  under  the  new 
welfare  reform  laws,  these  same  aliens  will 
generally  be  barred  from  receiving  federal 
means-tested  public  benefits  for  the  first  5 
years  after  admission  or  adjustment — the 
critical  period  for  purposes  of  deportability. 

In  addition,  under  the  "deeming"  rules, 
and  the  sponsor's  spouse's  income  and 
resources  will  be  attributed  to  the  alien  in 
assessing  his  or  her  ehgibility  to  receive  a 
means-tested  benefit,  which  would  normally 
raise  the  alien's  income  over  the  benefit 
eligibility  threshold.  Only  if  an  immigrant 
receives  a  cash  benefit  for  income- 
maintenance  within  5  years  of  entry  or  is 
institutionalized  for  long-term  care  (despite 
the  eligibility  limitations),  there  is  a  demand 
for  repayment  by  the  benefit-granting  agency, 
and  the  sponsor  or  other  responsible  party 
fails  to  repay,  can  the  immigrant  become 
deportable  as  a  public  charge.  However,  even 
in  this  case,  the  alien  must  be  given  an 
opportunity  to  prove  that  he  or  she  became 
a  public  charge  for  causes  that  arose  after 
entry.  If  an  alien  can  make  such  a  showing, 
he  or  she  will  not  be  deportable  as  a  public 
charge.  Thus,  the  Service  is  unlikely  to  see 
a  significant  increase  in  cases  of  deportability 
on  public  charge  groimds. 


4.  Exceptions  From  Public  Charge 
Determinations 

Under  the  new  laws,  refugees  and  asylees 
remain  exempt  &t)m  public  charge 
determinations  for  purposes  of  admission 
and  adjustment  of  status  pursuant  to  sections 
207,  208,  and  209  of  the  DMA.  Similarly. 
Amerasian  immigrants  are  exempt  from  the 
public  charge  ground  of  inadmissibility  for 
their  initial  admission.'"  In  addition,  various 
statutes  contain  exceptions  to  the  public 
charge  ground  of  inadmissibility  for  aliens 
eligible  for  benefits  under  their  provisions, 
including  the  Cuban  Adjustment  Act  (CAA). 
the  Nigaraguan  Adjustment  and  Central 
American  Relief  Act  (NACARA),  and  the 
Haitian  Refugee  Immigration  Fairness  Act 
(HRIFA)."  These  laws  provide  avenues  of 
adjustment  for  certain  aliens — including 
Cuban/Haitian  entrants,'^  who  remain 
eligible  for  many  public  benefits  under 
welfare  reform — without  subjecting  them  to 
screening  as  potential  public  chai^ges. 

Most  LPRs  who  have  been  outside  the 
United  States  for  180  days  or  less  are  not 
applicants  for  admission  and  therefore  are 
not  subject  to  the  grounds  of  inadmissibility, 
pursuant  to  section  101(a)(lJ)(C]  of  the 
DMA."  Accordingly,  absent  an  indication  that 
they  may  be  applicants  for  admission,  such 
LPRs  should  not  routinely  be  questioned  on 
issues  related  to  the  likelihood  that  they  will 
become  a  public  charge. 

Under  section  249  of  the  INA,  which 
allows  aliens  who  have  been  in  the  United 
States  since  January  1, 1972,  to  "register"  as 
LPRs,  public  charge  is  not  a  factor  in 
determining  eligibility.  Receipt  of  public 
benefits  is  not  an  adverse  factor  in  meeting 
the  "good  moral  character"  requirement  for 
registry,  absent  evidence  that  an  applicant 
procured  or  attempted  to  procure  such 
benefits  through  fraud  or  misrepresentation. 

5.  Receipt  of  Benefits  by  Children  and  Other 
Family  Members 

The  Service  has  addressed  the  issue  of 
receipt  of  benefits  by  children  and  other 
family  members  in  a  number  of  memoranda 
on  the  issue  of  public  chaise  for  aliens 
applying  for  legalization  under  section  245A 
of  the  INA.  The  Service's  approach  to  the 
receipt  of  benefits  by  family  members  in  the 
legalization  context  has  been  upheld  in 
federal  court  and  should  govern  the  question 
for  general  public  charge  determinations  as 


*  Matter  ofL,  6  I.  &  N.  Dec.  349  {BIA  1954). 


">  Amerasian  immigrants  are  defined  in  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act  of  1988. 

"  See  Matter  of  Mesa,  12  I.  ft  N.  Dec.  (Dep.  Assoc. 
Comm.  1967)  (public  charge  exception  under  the 
CAA);  NACARA,  Pub.  L.  105-100,  section  202(a); 
HRIFA,  Pub.  L  105-277,  Tide  DC.  secUon  902. 

"  Cuban/Haitian  entrants  are  defined  in  section 
501(c)(e)  of  the  Refugee  Education  Assistance  Act 
of  1980. 

"  Section  101(a)(13)(C}  provides  that  an  LPR 
seeking  admission  to  the  U.S.  is  not  an  applicant 
for  admission  unless  the  alien:  (i)  has  abandoned 
or  relinquished  that  status;  (ii)  has  been  absent  for 
more  than  ISO  days;  (iii)  has  engaged  in  illegal 
activity  after  leaving  the  U.S.;  (iv)  left  the  U.S. 
while  in  removal  proceedings;  (v)  has  committed 
certain  offenses  in  the  U.S.;  or  (ri)  is  attempting  to 
enter  other  than  at  a  port  of  entry  or  has  not  been 
admitted  to  the  U.S.  after  inspection  and 
authorization. 
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well.'*  The  rule  is  well  summarized  in  an 
April  21, 1988,  memorandum  from  the 
Associate  Commissioner  for  Examinations  to 
the  Regional  Commissioners. 

As  a  general  rule,  the  receipt  of  *   *   * 
benefits  by  a  member  of  the  *  *  * 
applicant's  family  is  not  attributable  to  the 
applicant  for  purposes  of  determining  the 
likelihood  that  the  applicant  will  become  a 
public  charge.  *  *  *  If,  however,  the  family 
is  reliant  on  the  *  *  *  benefits  as  its  sole 
means  of  support,  the  *  •  *  applicant  may 
be  considered  to  have  received  public  cash 
assistance.  This  determination  is  to  be  made 
on  a  case-by-case  basis  and  upon 
consideration  of  the  totality 'of  the  applicant's 
circumstances. 

Although  this  memorandum  specifically 
addressed  the  receipt  of  cash  assistance 
under  the  former  Aid  to  Families  with 
Dep)endent  Children  (AFDC)  program,  the 
rule  is  applicable  generally  to  other  cash 
benefit  programs  that  may  give  rise  to  public 
charge  determinations  (See  section  6. A 
below.)  Accordingly.  Service  officers  should 
not  attribute  cash  benefits  received  by  U.S. 
citizen  or  alien  children  or  other  family 
members  to  alien  applicants  for  purposes  of 
determining  whether  the  applicant  is  likely 
to  become  a  public  charge,  absent  evidence 
that  the  family  is  reliant  on  the  family 
member's  benefits  as  its  sole  means  of 
support. 

6.  Benefits  That  N4ay  and  May  Not  Be 
Considered  for  Public  Charge  Purposes 

The  term  "public  charge"  has  not  been 
defined  in  law  or  regulation  and,  in  the  past, 
the  Service  has  not  provided  comprehensive 
guidance  on  all  kinds  of  benefits  that  could 
cause  an  alien  to  be  considered  a  public 
charge.  In  light  of  the  new  laws  and  the 
complexity  of  the  federal,  state,  and  local 
public  benefits  system,  this  issue  now 
requires  that  the  Service  adopt  uniform 
standards.  Accordingly,  the  Service  is 
publishing  a  propmsed  rule  for  notice  and 
comment,  as  noted  above.  The  proposed 
standards  take  into  account  the  law  and 
public  policy  decisions  concerning  alien 
eligibility  for  public  benefits  and  public 
health  considerations,  as  well  as  past  practice 
by  the  Service  and  the  Department  of  State. 

It  has  never  been  Service  policy  that  any 
receipt  of  services  or  benefits  paid  for  in 
whole  or  in  part  from  public  funds  renders 
an  alien  a  public  charge,  or  indicates  that  the 
alien  is  likely  to  become  a  public  charge.  The 
nature  of  the  public  program  must  be 
considered.  For  instance,  attending  public 
schools,  taking  advantage  of  school  lunch  or 
other  supplemental  nutrition  programs,  or 
receiving  emergency  medical  care  would  not 
make  an  alien  inadmissible  as  a  public 
charge,  despite  the  use  of  public  funds. 
While  the  Service  has  not  previously  issued 
guidance  on  a  program-by-program  basis,  the 
Department  of  State  did  codify  its  policy  in 
the  Foreign  Affairs  Manual  (FAM),  excluding 
Food  Stamps  from  consideration  for  public 
charge  purposes  because  of  its 
"supplemental"  nature."  The  Service  is  now 


taking  a  similar  approach  by  adopting  a 
definition  of  public  charge  that  focuses  on 
whether  the  alien  is  or  is  likely  to  become 
primarily  dependent  on  the  government  for 
subsistence.  After  extensive  consultation 
with  benefit-granting  agencies,  the  Service 
has  determined  that  the  best  evidence  of 
whether  an  alien  is  primarily  dependent  on 
the  government  for  subsistence  is  either  (i) 
the  receipt  of  public  cash  assistance  for 
income  maintenance,  or  (ii) 
institutionalization  for  long-term  care  at 
government  expense. 

The  Service  is  proposing  this  definition  by 
regulation  and  adopting  it  on  an  interim  basis 
for  several  reasons.  First,  confusion  about  the 
relationship  between  the  receipt  of  public 
benefits  and  the  concept  of  "public  charge" 
has  deterred  eligible  aliens  and  their  families, 
including  U.S.  citizen  children,  frvm  seeking 
important  health  and  nutrition  benefits  that 
they  are  legally  entitled  to  receive.  This 
reluctance  to  access  benefits  has  an  adverse 
impact  not  just  on  the  potential  recipients, 
but  on  public  health  and  the  general  welfare. 
Second,  non-cash  benefits  (other  than 
institutionalization  for  long-term  care)  are  by 
their  nature  supplemental  and  do  not,  alone 
or  in  combination,  provide  sufficient 
resources  to  support  an  individual  or  family. 
In  addition  to  receiving  non-cash  benefits,  an 
alien  would  have  to  have  either  additional 
income — such  as  wages,  savings,  or  earned 
retirement  benefits — or  public  cash 
assistance.  Thus,  by  focusing  on  cash 
assistance  for  income  maintenance,  the 
Service  can  identify  those  who  are  primarily 
dependent  on  the  government  for  subsistence 
without  inhibiting  access  to  non-cash 
benefits  that  serve  important  public  interests. 
Finally,  c6riain  federal,  state,  and  local 
benefits  are  increasingly  being  made 
available  to  families  with  incomes  far  above 
the  poverty  level,  reflecting  broad  public 
policy  decisions  about  improving  general 
public  health  and  nutrition,  promoting 
education,  emd  assisting  working-poor 
families  in  the  process  of  becoming  self- 
sufficient.  Thus,  participation  in  such  non- 
cash programs  is  not  evidence  of  poverty  or 
dependence. 

In  adopting  this  new  definition,  the  Service 
does  not  expect  to  substantially  change  the 
number  of  aliens  who  will  be  found 
deportable  or  inadmissible  as  public  charges. 
First,  under  the  stricter  eligibility  rules  of  the 
welfare  reform  laws,  many  legal  aliens  are  no 
longer  eligible  to  receive  certain  types  of 
public  benefits,  so  they  run  no  risk  of 
becoming  public  charges  by  virtue  of 
receiving  such  benefits.  Many  of  those  who 
remain  eligible  for  federal,  state,  and  local 
public  benefits  are  LPRs,  refugees,  and 
asylees,  who  are  unlikely  to  face  public 
charges  screening  in  any  case  in  light  of  the 
section  101(a)(13)C)  and  the  statutory 
exceptions.'^  Further,  in  light  of  the  Matter 
ofB  test,  deportations  on  public  charge 
grounds  have  been  rare  and  eu«  expected  to 
remain  so.  With  respect  to  admissibility,  the 
new  AOS  has  already  raised  the  threshold  for 
many  families  to  demonstrate  that  a 
sponsored  alien  is  not  likely  to  become  a 


public  charge.  In  addition,  the  statutory 
factors  under  section  212(a)(4)(B)  continue  to 
apply.  This,  while  the  Service  will  not  take 
an  alien's  past  or  current  receipt  of  non-cash 
benefits  such  as  medical  assistance  into 
account  for  public  charge  purposes,  the 
alien's  age,  health,  and  resources  musthe 
considered  (along  with  the  other  statutory 
factors)  in  determining  whether  he  or  she  is 
likely  to  become  primarily  dependent  on  the 
government  for  subsistence  in  the  future. 
The  rules  governing  alien  eligibility  for 
federal,  state,  and  local  public  benefits  are 
complex  and  subject  to  change,  including 
significant  state-by-state  variations.  INS 
officers  are  not  expected  to  know  the 
substantive  eligibility  rules  for  different 
public  benefit  programs.  Rather,  this 
guidance  and  the  proposed  rule  are  intended 
to  make  public  charge  determinations 
simpler  and  more  uniform,  while 
simultaneously  providing  greater 
predictability  to  the  public. 

A.  Benefits  That  May  Be  Considered  for 
Public  Charge  Purposes 

Cash  assistance  for  income  maintenance 
and  institutionalization  for  long-term  care  at 
government  expense  may  be  considered  for 
public  charge  purposes.  Programs  that 
provide  such  benefits  include: 

1.  Supplemental  Security  Income  (SSI) 
under  Title  XVI  of  Social  Security  Act; 

2.  Temporary  Assistance  for  Needy 
Families  (TANF)  cash  assistance  (part  A  of 
Title  rv  of  the  Social  Seciu-ity  Act — the  . 
successor  to  the  AFDC  program);'' 

3.  State  and  local  cash  assistance  programs 
that  provide  benefits  for  income  maintenance 
(often  called  "General  Assistance"  programs); 
and 

4.  Programs  (including  Medicaid) 
supporting  aliens  who  are  institutionalized 
for  long-term  care  e.g.,  in  a  nursing  home  or 
mental  health  institution). '^ 

Past  or  current  receipt  of  such  cash  benefits 
does  not  lead  to  a  per  se  determination  that 
an  alien  is  either  inadmissible  or  deportable 
as  a  public  charge.  Rather,  such  benefits 
should  be  taken  into  account  under  the 
totality  of  the  circiunstances  test  for  purposes 
of  admission/adjustment  and  should  be 
considered  for  deportation  purposes  under 
the  standards  of  section  237(a)(5)  and  Matter 
ofB. 

Note  that  not  all  cash  assistance  is 
provided  for  purposes  of  income 
maintenance,  and  thus  not  all  cash  assistance 
is  relevant  for  public  cheirge  purposes.  For 
example,  some  energy  assistance  programs 
provide  supplemental  benefits  through  cash 
payments,  in  addition  to  vouchers  or  in-kind 
benefits,  depending  on  the  locality  and  the 


'*  See  Perales  v.  Reno.  48  F.3d  1305  (2d  Qr. 
1995). 
"9  FAM  §40.4111.9.1 


">See  section  4,  above,  for  a  discussion  of  public 
charge  exceptions. 


"States  have  flexibility  in  administering  the 
TANF  program  and  may  choose  to  provide  non- 
cash assistance  such  as  subsidized  child  care  or 
transportation  vouchers  in  addition  to  cash 
assistance.  Such  non-cash  benefits  should  not  be 
considered  for  public  charge  purposes.  States  may 
also  provide  non-recurrent  cash  payments  for 
specific  crisis  situations  under  TANF.  Such 
payments  should  not  be  considered  for  public 
charge  purposes  since  they  are  not  cash  for  income 
maintenance. 

'8  Costs  for  imprisonments  for  conviction  of  a 
crime  are  not  a  basis  for  a  public  charge 
determination. 
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type  of  fuel  needed.  Likewise,  cash  payments 
could  also  be  provided  for  child  care 
assistance.  Such  supplemental,  special- 
purpose  cash  benefits  should  not  be 
considered  in  public  charge  determinations 
because  they  are  not  evidence  of  primary 
dependence  on  the  government  for 
subsistence. 

B.  Benefits  That  May  Not  Be  Considered  for 
Public  Giarge  Purposes 

Non-cash  benefits  (other  than 
institutionalization  for  long-term  care) 
should  not  be  taken  into  account  in  making 
public  charge  determinations,  nor  should 
special-purpose  cash  assistance  that  is  not 
intended  for  income  maintenance.  Therefore, 
past,  current,  or  future  receipt  of  these 
benefits  should  not  be  considered  in 
deterining  whether  an  alien  is  or  is  likely  to 
become  a  public  charge.  Further,  an  alien 
need  not  repay  benefits  already  received  or 
withdraw  form  a  benefit  program  in  order  to 
be  eligible  for  admission  or  adjustment  of 
status. 

It  is  not  possible  to  list  all  the 
supplemental  non-cash  benefits  or  special- 
purpose  cash  benefits  that  an  alien  may 
receive  that  should  not  be  considered  for 
public  charge  purposes,  but  common 
examples  include: 

1.  Medicaid  and  other  health  insurance 
and  health  services  (including  public 
assistance  for  immunizations  and  for  testing 
and  treatment  of  symptoms  of  communicable 
diseases;  use  of  health  clinics,  short-term 
rehabilitation  services,  and  emergency 
medical  services)  other  than  support  for  long- 
term  institutional  care,'^ 

2.  Children's  Health  Insurance  Program 
(CHIP); 

3.  Nutrition  program^,  including  Food 
Stamps,  the  Special  Supplemental  Nutrition 
Program  for  Women,  Infonts  and  Children 
(WIC),  the  National  School  Lunch  and  School 
Breakfast  Program,  and  other  supplementary 
and  emergency  food  assistance  programs; 

4.  Housing  benefits; 

5.  Child  care  services; 

6.  Energy  assistance,  such  as  the  Low 
Income  Home  Energy  Assistance  Program 
(LIHEAP): 

7.  Emergency  disaster  relief; 

8.  Foster  care  and  adoption  assistance; 


**The  Service's  decision  not  to  consider 
Medicaid,  CHIP,  and  Food  Stamps  for  public  chaige 
purposes  does  not  affect  the  authority  of  benefit 
granting  agencies  to  seek  repayment  for  benefits 
received  by  an  alien  from  the  alien's  sponsor  under 
the  new  AOS. 


9.  Educational  assistance,  including 
benefits  under  the  Head  Start  Act  and  aid  for 
elementary,  secondary,  or  higher  education: 

10.  Job  training  programs;  and 

11.  In-kind,  community-based  programs, 
services,  or  assistance  (such  as  soup  kitchens, 
crisis  counseling  and  intervention,  and  short- 
term  shelter). 

State  and  local  programs  that  are  similar  to 
the  federal  programs  listed  above  should  also 
be  excluded  from  consideration  for  public 
charge  piuposes.  Note  that  states  may  adopf 
different  names  for  the  same  or  similar 
publicly  funded  programs.  In  California,  for 
example,  Medicaid  is  called  "Medi-Cal"  and 
CHIP  is  called  "Healthy  Families."  It  is  the 
imderlying  nature  of  the  program,  not  the 
name  adopted  in  a  particular  state,  that 
determines  whether  or  not  it  should  be 
considered  for  public  charge  purposes. 

In  addition,  and  consistent  with  existing 
Service  practice,  cash  payments  that  have 
been  earned,  such  as  Title  II  Social  Security 
benefits,  government  pensions,  and  veterans' 
benefits,  among  other  forms  of  earned 
benefits,  do  not  support  a  public  charge 
determination. 

7.  Affidavit  of  Support 

The  new  AOS  form.  Form  I-864,.ask8 
whether  the  sponsor  or  a  member  of  the 
sponsor's  household  has  received  means- 
tested  benefits  within  the  past  3  years.  The 
purpose  of  this  question  is  not  to  determine 
whether  the  sponsor  is  or  is  likely  to  become 
a  public  charge,  but  to  ensure  that  the 
adjudicating  officer  has  access  to  all  fads  that 
may  be  relevant  in  determining  whether  the 
125-percent  annual  income  test  is  met.  Any 
cash  benefits  received  by  the  sponsor  cannot 
be  counted  toward  meeting  the  125-percent 
income  threshold,  but  receipt  of  other  means- 
tested  benefits,  such  as  Medicaid,  is  not 
disqualifying  for  sponsorship  purposes.  As 
noted  above,  public  benefit  programs  are 
increasingly  available  to  families  with 
incomes  above  125  percent  of  the  poverty 
line. 

The  regulations  implementing  the  new 
AOS  requirement  are  found  at  8  CFR  part 
213a.  Separate  guidance  has  been  issued  on 
adjudicating  applications  including  an  AOS. 

Continued  Use  of  Form  1-134 

The  use  of  the  new  AOS  (Form  1-864)  is 
mandatory  for  those  categories  of  immigrants 
listed  in  section  212ta)(4)(C)  and  (D),  and  a 
Service  officer  may  not  accept  a  Form  1-134 
in  place  of  the  new  AOS  for  these  immigrants 
if  the  application  was  filed  on  or  after 


December  19, 1997.  In  those  cases  not 
governed  by  sections  212(a)(4)(C)  and  P)  and 
213A  (e.g.,  parolees,  nonimmigrants,  or 
diversity  immigrants)  in  which  the  Service 
has  traditionally  accepted  Form  1-134, 
Service  officers  may  continue  to  do  so  on  a 
discretionary  basis.  Use  of  Form  1-361  will 
continue  in  cases  involving  Amerasians 
under  Public  Law  97-361. 

8.  Naturalization 

There  is  no  public  charge  test  for  purposes 
of  naturalization.  There  are  two  narrow 
circumstances  under  which  the  public  charge 
issue  can  arise  in  a  naturalization  case.  First, 
the  alien's  admission  for  permanent 
residence  may  not  have  been  "lavfful" 
pursuant  to  section  318  because,  at  the  time 
of  admission  or  adjustment,  the  alien  was 
subject  to  exclusion  as  an  alien  likely  to 
become  a  public  charge.  This  would 
generally  occur  only  if  the  Service  can  show 
that  the  alien  withheld  or  misrepresented 
material  facts  relating  to  the  public  charge 
issue  at  the  time  of  admission  or  adjustment. 
Secondly,  the  alien's  initial  admission  may 
have  been  lawful,  but  later  the  alien  became 
deportable  as  a  public  charge,  under  the  test 
described  in  section  3,  above.  This  would  not 
be  a  bar  to  naturalization  unless  the  Service 
actually  instituted  deportation  proceedings 
against  the  alien.  As  a  practical  matter, 
neither  of  these  situations  is  likely  to  occur. 

The  Service  has  no  authority  to  make  the 
repayment  of  public  assistance  a  condition 
for  granting  naturalization,  and  officers 
should  not  request  proof  of  repayment  from 
applicants  in  connection  with  a 
naturalization  adjudication. 

9.  Public  Charge  Bonds 

Section  213  of  the  INA,  Admission  of 
Certain  Aliens  on  Giving  Bond,  was  amended 
by  mURA  only  by  including  a  parenthetical 
reference  to  the  new  AOS  prescribed  in  INA 
section  213A.  Where  appropriate,  officers 
may  use  the  public  charge  bond  option 
pursuant  to  section  213  as  has  been  done  in 
the  past. 

10.  Points  of  Contact . 

Questions  concerning  this  memorandum 
should  be  referred  to  Sophia  Cox  or  Kevin 
Cummings,  Headquarters  Office  of 
Adjudications,  at  202-514-4754,  through 
appropriate  channels. 

[FR  Doc.  99-13202  Filed  5-25-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  M 

[FRL-634e-2] 

AccidMital  Rotoase  Prevantion 
Raqulramenta:  RIak  Managamont 
Programa  Undar  Clean  Air  Act  Section 
112(r)(7);  Amendmenta  to  the  Worat- 
Caaa  Releaaa  Scenario  Anelyaia  for 
Flammable  Subataricea 

agency:  Envuonmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  action 
amends  the  Chemical  Accident 
Prevention  Provisions,  also  known  as 
the  Risk  Management  Program  (RMP) 
regulations,  codified  in  40  CFR  part  68. 
The  revisions  concern  the  worst-case 
release  scenario  analysis  for  regulated 
flammable  substances  in  40  CFR  68.25. 
EPA  is  issuing  these  revisions  so  that 
the  regulated  community  can  treat 
regulated  flammable  substances  in  the 
same  manner  as  regulated  toxic 
substances  for  determining  the  quantity 
released  when  conducting  a  worst-case 
release  scenario  analysis.  EPA  is  taking 
this  direct  final  action  pursuant  to  a 
settlement  agreement  with  the  American 
Petroleum  Institute  (API). 
EPA  is  also  clarifying  its 
interpretation  of  Clean  Air  Act  sections 
112(1)  and  112(r)(ll),  as  they  relate  to 
Department  of  Transportation  (DOT) 
requirements  under  the  Federal 
Hazardous  Materials  Transportation 
Law  imder  a  settlement  agreement  with 
the  Chlorine  Institute  (CI). 
DATES:  This  rule  is  effective  on  Jime  21, 
1999  without  further  notice,  luiless  EPA 
receives  adverse  comment  by  June  16, 
1999  or,  pursuant  to  CAA  section 
113(g),  declines  to  finalize  the 
settlement  agreement.  If  we  receive  such 
comment,  or  decide  to  withdraw  from 
the  settlement  agreement,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Docket  and  Comments. 
Docket  No.  A-99-15,  containing 
supporting  information  used  to  develop 
these  amendments,  is  available  for 
public  inspection  and  copying  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday  (except  government  holidays) 
from  EPA's  Air  Docket,  at  Waterside 
Mall,  Room  Ml 500,  401  M  Sti«et,  SW, 
Washington,  D.C.,  20460,  telephone 
202-260-7548.  Written  comments 
should  be  submitted  to  the  same 
address.  A  reasonable  fee  may  be 
charged  for  copying. 


FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob  or  John  Ferris,  Chemical 
Emergency  Preparedness  and 
Prevention  Office,  Environmental 
Protection  Agency  (5104),  401  M  Street 
SW,  Washington,  D.C.,  20460,  (202) 
260-7249  or  (202) 260-4043, 
respectively;  or  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline 
at  800-424-9346  (in  the  Washington, 
DC  metropolitan  area,  (703)  412-9610). 
You  may  wish  to  visit  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  hitemet  site, 
at  www.epa.gov/ceppo. 
SUPPLEMENTARY  INFORMATKM: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  stationary  soiu-ces  that 
have  more  than  a  threshold  quantity  of 
a  regulated  substance  in  a  process. 
Regulated  categories  and  entities 
include: 


Category 


Petrochemical 


Chemical  Manufac- 
turing. 


Example  of  regulated 
entities 


Refineries,  Plastics, 

Resins. 
Organics. 


This  table  is  not  meant  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  to  indicate  some  of  those 
entities  likely  to  be  regulated  by  this 
action.  The  table  lists  entities  EPA  is 
aware  of  that  could  potentially  be 
regulated  by  this  action.  Other  entiti'es 
not  listed  in  the  table  could  also  be 
regulated.  To  determine  whether  a 
stationary  source  is  regulated  by  this 
action,  carefully  examine  the  provisions 
associated  with  the  Ust  of  substances 
and  thresholds  under  §  68.130  and  the 
applicability  criteria  imder  §  68.10.  If 
you  have  questions  regarding 
applicability  of  this  action  to  a 
particular  entity,  consult  the  hotline  or 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Introductien  and  Background 

A.  Statutory  Authority 

These  amendments  are  being 
promulgated  under  sections  112(r)  and 
301(a)(1)  of  die  Clean  Air  Act  (CAA)  as 
amended  (42  U.S.C.  7412(r),  7601(a)(1)). 


B.  Background 

The  1990  CAA  Amendments  added 
section  112(r)  to  provide  for  the 
prevention  and  mitigation  of  accidental 
chemical  releases.  Section  112(r) 
mandates  that  EPA  promulgate  a  list  of 
"regulated  substances,"  with  "threshold 
quantities".  Processes  at  stationary 
sources  that  contain  a  threshold 
quantity  of  a  regidated  substance  are 
subject  to  accidental  release  prevention 
regulations  promulgated  under  CAA 
section  112(r)(7).  EPA  promulgated  the 
list  of  regulated  substances  on  January 
31, 1994  (59  FR  4478)  (die  "List  Rule") 
and  the  accidental  release  prevention 
regulations  creating  the  risk 
management  program  requirements  on 
June  20, 1996  (61  FR  31668)  (the  "RMP 
Rule").  Together,  these  two  rules  are 
codified  at  40  CFR  part  68.  EPA  has     - 
since  revised  the  rules  in  several 
respects,  and  these  revisions  are 
reflected  in  the  most  recent  codification 
of40CFRpart68. 

Part  68  requires  that  any  source  with 
more  than  a  threshold  quantity  of  a 
regulated  substance  in  a  process 
develop  and  implement  a  risk 
management  program  that  includes  a 
five-year  accident  history,  offsite 
consequence  analyses,  a  prevention 
program,  and  an  emergency  response 
program.  In  part  68,  processes  are 
divided  into  three  categories  (Programs 
1  through  3).  Processes  that  likely  have 
no  potential  impact  on  the  pubUc  in  the 
case  of  accidental  releases  have  minimal 
requirements  (Program  1).  Processes  in 
Programs  2  and  3  have  additional 
requirements  based  on  their  potential 
for  offsite  consequences  as  indicated  by 
worst-case  accidental  release  analysis 
and  their  accident  history.  Program  3  is 
also  triggered  if  the  processes  are  subject 
to  OSHA's  Process  Safety  Management 
(PSM)  Standard.  By  June  21, 1999,  any 
source  with  more  tJian  a  threshold 
quantity  of  a  regulated  substance  in  a 
process  must  submit  to  EPA  a  risk 
management  plan  (RMP)  that 
summarizes  their  implementation  of  the 
risk  management  program. 

C.  RMP  Rule  Litigation 

The  American  Petroleiun  Institute 
(API)  and  the  Chlorine  histitute  (CI) 
filed  petitions  for  judicial  review  of  the 
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RMP  Rule  (The  Chlorine  Institute  v. 
EPA.  No.  94-1279  (D.C.  Cir.)  and 
consolidated  cases  (Nos.  96-1284,  96- 
1288,  96-1289  &  96-1290)).  In  court 
filings,  API  raised  issues  related  to 
worst-case  release  scenario  analysis 
(§68.25  of  the  rule)  for  flammables. 

In  the  final  RMP  rule  issued  on  Jime 
20, 1996,  §  68.25(e)  states  that  when 
conducting  a  worst-case  scenario 
analysis  for  flammables,  the  owner  or 
operator  shall  assume  that  the  quantity 
of  the  substance,  as  determined  imder 
paragraph  (b)  of  §  68.25,  vaporizes, 
resulting  in  a  vapor  cloud  explosion. 
This  approach  applies  to  all  listed 
flammable  substances  regardless  of 
whether  the  flammable  substance  is 
normally  a  liquid  or  liquefied  by 
refrigeration.  API  suggested  that 
flammable  liquids  and  those  liquefied 
by  refrigeration  shotdd  be  treated,  for 
modeling  piuposes,  in  the  same  manner 
as  for  toxic  liquids  or  those  liquefied  by 
refiigeration,  as  stated  in  §  68.25  (c)  and 
(d).  EPA  agreed  that  flammable  liquids 
(including  those  liquified  by 
refrigeration)  could  be  appropriately 
treated  in  that  manner.  Accordingly, 
EPA  and  API  signed  a  proposed 
settlement  agreement  in  May  1999.  This 
settlement  agreement  is  awaiting 
finalization  pursuant  to  section  113(g)  of 
theCAA. 

CI's  primary  litigation  concern  related 
to  CAA  sections  112(1)  and  112(r)(ll),  as 
they  relate  to  Department  of 
Transportation  (DOT)  requirements 
under  the  Federal  Hazardous  Materials 
Transportation  Law  ("Federal  Hazmat 
Law").  EPA  and  CI  reached  an 
agreement  on  this  issue  and  signed  a 
proposed  settlement  agreement  in  May 
1999.  This  settlement  agreement  is 
awaiting  finalization  pursuant  to  section 
113(g)  of  the  CAA. 

n.  Discussion  of  Revisions  to  §68.25 

40  CFR  68.25  requires  each  stationary 
source  subject  to  the  RMP  rule  to 
analyze  at  least  one  worst-case  release 
scenario  for  regulated  flammables  and  at 
least  one  for  regiUated  toxic  substances 
that  are  present  in  a  process  at  the 
stationary  source  above  the  threshold 
quantity.  A  worst-case  release  means  the 
release  of  the  largest  quantity  of  a 
regulated  substance  from  a  vessel  or 
process  line  failure  that  resiilts  in  the 
greatest  distance  to  an  endpoint  defined 
in  §  68.22(a). 

In  the  final  rule  promulgated  on  June 
20, 1996,  EPA  established  a  framework 
for  the  worst-case  scenario  analysis  that 
considers  the  physical  state  of  the 
substance  and  the  way  in  which  it  is 
stored  or  handled  (see  40  CFR  68.25): 

(1)  For  toxic  gases  and  gases  liquefied 
by  pressure,  the  worst-case  release 


scenario  assiunes  that  the  largest 
quantity  is  released  in  10  minutes  and 
the  rate  of  release  to  the  an  is  the 
quantity  divided  by  10  minutes.  Upon 
loss  of  containment  (e.g.  a  Catastrophic 
vessel  failing),  a  gaseous  substance  will 
be  completely  released  to  the  air  within 
10  minutes.  Although  gases  liquefied  by 
pressure  will  behave  initially  like  a 
liquid,  they  will  rapidly  become  gases 
upon  catastrophic  release  because  of  the 
sudden  release  of  pressure  and  because 
the  storage  temperatiu-e  of  the  liquid  is 
often  much  higher  than  the  boiling 
point  of  the  substance.  The  rate  of 
flashing  and  volatilization  is  generally 
great  enough  to  vaporize  the  entire 
quantity  within  10  minutes. 

(2)  For  toxic  liquids,  the  worst-case 
scenario  assumes  an  instantaneous  spill; 
the  release  rate  to  the  air  is  the 
volatiUzation  rate  irova  a  pool  that 
spreads  out  to  a  1  centimeter  (cm)  depth 
unless  passive  mitigation  (e.g.,  a  diked 
area)  contains  the  substance  in  a  smaller 
area.  The  rate  of  volatilization  to  the  air 
depends  on  the  surface  area  of  the 
Uquid  pool  and  it  may  be  adjusted  to 
accoimt  for  the  smaller  siuface  in  a 
contained  area. 

(3)  For  toxic  substances  liquefied  by 
refrigeration,  the  scenario  assumes  an 
instantaneous  liquid  spill  followed  by 
volatilization  of  the  pool  at  the 
substance's  boiling  point  but  only  if  the 
spilled  liquid  is  contained  by  passive 
mitigation  at  a  liquid  depth  greater  than 
1  cm.  If  passive  mitigation  is  not  present 
or  is  of  such  large  capacity  that  the 
refrigerated  liqiud  spill  can  spread  out 
to  a  depth  of  1  cm,  then  the  quantity  of 
refrigerated  liquid  is  assumed  to 
completely  volatilize  within  10  minutes. 
Gases  liquefied  by  refrigeration  need 
time  to  vaporize  and  become  a  gas 
because  the  storage  temperature  of  the 
liquid  is  less  than  its  boiling  point. 
Therefore,  the  rate  of  release  to  the  afr 

is  less  than  the  total  quantity  released  in 
10  minutes.  The  liquid  must  be 
contained  by  passive  mitigation  at  a 
depth  greater  than  1  cm;  otherwise,  the 
rate  of  warming  and  volatilization  is 
great  enough  to  completely  vaporize  the 
spill  within  10  minutes. 

For  all  listed  flammables  however,  the 
vvorst  case  assiunes  that  the  quantity  in 
the  largest  vessel  or  pipeline  vaporizes 
to  form  a  vapor  cloud,  followed  by  a 
vapor  cloud  explosion.  No 
consideration  was  given  for  liquids  or 
substances  liquefied  by  refrigeration, 
primarily  because  EPA  assumed  that 
passive  mitigation  or  containment  was 
typically  not  used  under  flammable 
storage  due  to  fire  safety  reasons.  The 
American  Petroleum  Institute  (API) 
argued  that,  in  many  cases,  spilled 
flammable  liquids  are,  in  feet  contained. 


but  in  a  way  that  prevents  a  liquid  fire 
frt)m  impacting  storage  vessels  and 
prevents  release  to  the  environment. 
Such  containment  serves  to  reduce  the 
quantity  available  for  a  vapor  cloud 
explosion  in  the  same  way  that  liquid 
toxics  generate  a  smaller  toxic  vapor 
cloud  than  gases,  if  the  flanmiable 
worst-case  scenario  were  revised  to 
account  for  liquids  in  the  same  way  as 
toxics,  then  the  flammable  worst-case 
scenario  could  distinguish  flanunable 
gases  from  liquids  to  avoid  generating  a 
technically  incorrect  and  overly 
conservative  result. 

EPA  agrees  that  the  worst-case 
assessment  for  flammable  liquids  and 
flammables  Uquefied  by  refrigeration  is 
not  consistent  with  the  approach  for 
toxic  liquids  or  toxics  liquefied  by 
refrigeration.  EPA  is  thus  taking  direct 
final  action  to  revise  §  68.25(e)  so  that 
flanunables  may  be  treated  in  a  manner 
consistent  with  the  treatment  of  toxics. 

Specifically,  EPA  is  making  the 
following  changes  to  §  68.25  for 
flanunables:  (1)  For  regulated  flammable 
substances  that  are  normally  gases  at 
ambient  temperature  and  handled  as  a 
gas  or  as  a  liquid  imder  pressure,  the 
owner  or  operator  shall  assume  that  the 
quantity  in  the  vessel  or  pipe,  as 
determined  under  §  68.25(b),  is  released 
as  a  gas  over  10  minutes.  The  total 
quantity  shall  be  asstuned  to  be 
involved  in  the  vapor  cloud  explosion. 
(2)  For  regulated  flammable  substances 
that  are  normally  liquids  at  ambient 
temperature,  the  owner  or  operator  shaU 
assume  that  the  entire  quantity  in  the 
vessel  or  pipe,  as  determined  under 
§  68.25(b),  is  spilled  instantaneously  to 
form  a  liquid  pool.  For  liquids  at 
temperatiues  below  their  atmospheric 
boiling  point,  the  volatilization  rate 
shall  be  calculated  at  the  conditions 
specified  in  §  68.25(d).  The  owner  or 
operator  shall  assume  that  the  quantity 
which  becomes  vapor  in  the  first  10 
minutes  is  reported  as  the  quantity 
released.  (3)  For  flammable  gases 
handled  as  refiigerated  liquids  at 
ambient  pressure,  the  owner  or  operator 
may  assume  that  the  total  quantity  of 
the  substance  determined  in  §  68.25(b) 
instantaneously  spills  followed  by 
volatilization  of  the  liquid  pool  at  the 
substance's  boiling  point  and  under  the 
conditions  specified  in  §  68.25(d), 
provided  the  spilled  liquid  would  be 
contained  by  passive  mitigation  at  a 
liquid  depth  greater  than  1  cm.  The 
quantity  of  substance  that  becomes 
vapor  in  the  first  10  minutes  is  involved 
in  the  vapor  cloud  explosion.  If  passive 
mitigation  is  not  present  or  is  of  S'ch 
large  capacity  that  the  refiigerated 
liquid  spill  can  spread  out  to  a  depth  of 
1  cm,  then  the  quantity  of  refiigerated 
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liquid  is  assumed  to  completely 
volatilize  within  10  minutes  and  the 
total  quantity  is  involved  in  the  vapor 
cloud  explosion. 

This  modification  allows  stationary 
sources  to  account  for  volatilization  of 
the  liquid  pool  if  flammables  are 
liquefied  by  refrigeration;  however, 
sources  are  not  required  to  use  this 
added  assumption.  Sources  can  still  use 
the  quantity  determined  under 
§  68.25(b)  as  the  quantity  released. 
Sources  that  have  already  submitted 
their  RMP  may  choose  to  use  this 
revised  approach,  but  are  not  required 
to  do  so.  Sources  that  choose  to  use  this 
revised  approach,  must  revise  and  re- 
submit their  RMP  to  EPA  by  June  21, 
1999. 

EPA  will  not  be  modifying 
RMP  •Submit''^  (the  computer  database 
used  to  report  the  RMPs)  as  a  result  of 
this  rule  at  this  time.  Instead,  stationary 
soiirces  reporting  for  flammables 
liquefied  by  refrigeration  would  need  to 
calculate  the  total  quantity  of  the  gas 
generated  (taking  the  volatilization  rate 
into  account)  from  the  pool  in  a  10- 
minute  period.  This  value  would  be 
reported  as  "Quantity  released"  in 
section  4.4  of  RMP* Submit™.  The 
passive  mitigation  (dikes,  berms,  etc.) 
considered  woidd  be  specified  at 
"Other"  in  section  4.10.  EPA  also 
suggests  that  stationary  sources  utilize 
the  Executive  Simunary  section  of 
RMP'Submif^  to  explain  how  they 
calculated  the  quantity  released  for  the 
refrigerated  flanunable  substances. 

Section  68.25(e)  will  be  revised  by 
adding  (i)  and  (ii)  and  adding  a  new  (f); 
existing  (f),  (g),  and  (h)  will  become  (g), 
(h),  and  (i). 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
consistent  with  the  original  rule  as 
promulgated  and  as  a  noncontroversial 
amendment.  No  adverse  comment  is 
anticipated.  The  sole  regidatory  change 
contemplated  under  the  settiement 
agreement  represents  a  narrow  technical 
amendment  designed  to  make  the 
treatment  of  flammables  consistent  with 
that  of  toxics.  This  amendment  merely 
adjusts  the  way  in  which  releases  of 
these  substances  are  modeled  and  does 
not  alter  the  number  of  sources  subject 
to  RMP  or  the  basic  obligations  under 
the  RMP.  In  light  of  the  foregoing  and 
the  need  to  promulgate  the  revision 
prior  to  the  rule's  June  21, 1999 
compliance  date,  the  Agency  believes  a 
direct  final  rule  is  the  most  appropriate 
vehicle  for  implementation  of  the 
settiement  agreement. 

In  the  "Proposed  Rules"  section  of 
today's  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  revise 


§  68.25  for  flammables  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  Jime  21,  1999,  without 
further  notice  unless  we  receive  adverse 
comment  by  June  16, 1999.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

m.  Clarification  of  CAA  Sections  112Q) 
and  112(r)(ll) 

Pursuant  to  the  settiement  agreement 
with  CI,  EPA  is  clarifying  its 
interpretation  of  CAA  sections  112(1) 
and  112(r)(ll),  as  they  relate  to  DOT 
requirements  under  the  Federal 
Hazardous  Materials  Transportation 
Law,  49  U.S.C.  5101-5127. 

In  our  amendments  to  40  CFR  part  68 
(63  FR  640,  January  6, 1998)  we  dealt 
with  the  issue  of  the  relationship 
between  part  68  and  statutes 
administered  by  and  regulations 
promulgated  by  the  Department  of 
Transportation  (DOT),  such  as  the 
Federal  Hazardous  Materials 
Transportation  Law  ("Federal  Hazmat 
Law")  and  the  Hazardous  Materials 
Regidations  ("HMR").  We  noted  therein 
that:  "EPA's  regidations  do  not 
supersede  or  limit  DOT's  authorities 
and,  therefore,  are  in  compliance  with 
CAA  section  310." 

The  definition  of  stationary  source 
finalized  in  that  rule  generally  provides 
that  containers  that  are  in  transportation 
or  storage  incident  to  transportation  are 
not  part  of  a  stationary  source  or  a 
process  at  the  stationary  soiurce.  On  the 
other  hand,  the  definition  of  stationary 
source  does  provide  that  such 
containers  are  part  of  a  stationary  source 
under  certain  circimistances,  most 
notably  when  they  are  being  loaded, 
unloaded  or  on  site  for  storage  not 
incidental  to  transportation.  Because  a 
transportation  container  may  at  times 
function  as  a  storage  container  or  a 
process  at  a  stationary  source,  or  may 
function  as  part  of  operations  at  a 
stationary  source,  EPA  is  specifically 
directed  by  statute  to  address  these 
activities  (CAA  section  112(r)(7)(B)(i)) 
("The  regulations  shall  cover  storage,  as 
well  as  operations").  To  the  extent  that 
DOT  is  also  authorized  imder  the 
Federal  Hazmat  Law  to  regulate 
activities  that  are  at  a  stationary  source, 
nothing  in  the  CAA  prohibits  both 
agencies  from  exercising  concurrent 
jurisdiction  over  these  activities.  As 
EPA  has  said  in  the  context  of  the  RMP 


Ride,  compliance  with  Federal  Hazmat 
Law  and  HMR  requirements  may  satisfy 
parallel  requirements  of  part  68.  This 
approach  to  implementation  reflects  the 
coordination  between  the  agencies  that 
is  called  for  under  CAA  section 
112(r)(7)(D).  The  exercise  of  concurrent 
jurisdiction  preserves  the  applicability 
of  the  Federal  Hazmat  Law  and  HMR 
and  does  not  supersede  or  limit  DOT'S 
jurisdiction.  CAA  section  310  provides 
that  the  CAA  shall  not  be  construed  as 
superseding  or  limiting  the  authority  or 
responsibilities  of  any  Federal  agency. 
Thus,  neither  CAA  section  112(r)(ll) 
(which  provides  that  section  112(r)  does 
not  preempt  state  regulations  that  are 
more  stringent  than  EPA's)  nor  section 
112(1)  (which  allows  EPA  to  delegate  the 
accident  prevention  regulations  to  a 
state  if  the  state's  program  is  no  less 
stringent  than  EPA's)  can  be  read  to 
authorize  a  state  to  regulate  in  a  manner 
that  would  otherwise  be  preempted 
under  the  Federal  Hazmat  Law.  A  state 
that,  for  purposes  of  obtaining 
delegation  under  section  112(1),  adopts 
Part  68  or  a  program  that  is 
substantively  the  same  as  Part  68  will 
not  be  considered  by  EPA  to  regulate  in 
a  manner  that  would  otherwise  be 
preempted  under  the  Federal  Hazmat 
Law. 


IV.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Afr  Act  (CAA),  judicial  review  of  this 
rule  is  available  only  by  filing  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  this  notice,  unless 
EPA  withdraws  this  rule  as  described 
earlier  in  this  notice.  Under  section 
307(b)(2)  of  CAA,  the  requirements  tiiat 
are  the  subject  of  today's  document  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

V.  Administrative  Requirements 

r 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because  it 
allows  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulmaking 
process.  Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  die  CAA.) 

The  official  record  for  this 
ndemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
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rulemaking  under  Docket  No.  A-99-15, 
and  is  available  for  inspection  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  rulemaking  record  is  located  at 
the  address  in  ADDRESSES  at  the 
beginning  of  this  dociunent. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58 
Federal  Register  51,735  (October  4, 
1993))  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
milhon  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  today's 
action  is  not  a  "significant  regulatory 
action"  under  the  terms  of  E.O.  12866 
and  is,  therefore,  not  subject  to  OMB 
review. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments. 

If  EPA  complies  by  consulting, 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  State,  local  and 
tribal  governments  "to  provide 


meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  This  rule  change  does  not 
impose  any  enforceable  duties  on  these 
entities.  Instead,  it  merely  provides  an 
alternative  approach  for  calculating  the 
quantity  released  in  the  worst-case 
scenario.  Stationary  sources  already 
subject  to  the  rule  may  use  this 
approach  for  conducting  worst-case 
release  scenarios  for  flanunable 
substances  in  the  same  manner  as  toxic 
substances.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

D.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  luider  E.O. 
12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  action  is  not  subject  to  the  E.O. 
13045  because  it  is  not  "economically 
significant"  as  defined  in  E.O.  12866, 
and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

E.  Executive  Order  13084 

Under  Executive  Order  1 3084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aHecis  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  1 3084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 


statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
luiiquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
change  merely  provides  an  alternative 
approach  for  calculating  the  quantity 
released  in  the  worst-case  scenario. 
Stationary  sources  already  subject  to  the 
rule  may  use  this  approach  for 
conducting  worst-case  release  scenarios 
for  flammable  substances  in  the  same 
manner  as  toxic  substances. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with' 
this  direct  final  rule  and  that  this  rule 
will  not  have  a  significant  negative 
economic  impact  on  small  entities.  This 
rule  change  does  not  require  any 
stationary  source  to  report  additional 
elements  in  the  risk  management  plan. 
It  merely  provides  an  alternative 
approach  for  stationary  soiuces  already 
subject  to  the  rule  to  use  for  conducting 
worst-case  release  scenarios  for 
flammable  substances. 

G.  Paperwork  Reduction 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0144. 

This  rule  does  not  include  any  new 
information  collection  requirements  for 
OMB  review  under  the  provisions  of  the 
Paperwork  Reduction  Act.  This  revision 
of  the  rule  does  not  impose  any  new 
reporting,  recordkeeping,  or  third  party 
reporting  requirements  on  stationary 
sources,  it  merely  provides  an 
alternative  approach  for  sources  to 
calculate  the  quantity  released  in  the 
worst-case  scenario  for  flammables.  The 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  riUe  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  nimiber  2050-0144. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
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to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providijag  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
uxdess  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
part  9  of  currenUy  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

H.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regxdatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
nde  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 


under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  action  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandates  Act. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
state,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  change  does  not 
require  any  stationary  sources  to  report 
additional  elements  in  the  risk 
management  plan.  It  merely  provides  an 
alternative  approach  for  stationary 
soiut:es  already  subject  to  the  rule  to  use 
for  conducting  worst-case  release 
scenarios  for  flammable  substances. 

In  addition,  for  the  same  reasons,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et.  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement . 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde.  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  on 
Jime21,1999. 

List  of  Subjects  in  40  CFR  Part  68 

Environmental  protection.  Chemicals, 
Chemical  accident  prevention. 

Dated:  May  17, 1999. 
Carol  M.  Broivner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  subchapter 
C,  part  68  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r),  7601(a)(1), 
7661-7661f. 

Subpart  B— Hazard  Assessment 

2.  Section  68.25  is  amended  by 
redesignating  paragraphs  (f),  (g),  and  (h) 
as  (g),  (h),  and  (i),  and  by  revising 
paragraph  (e)  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§68.25    Worst-case  release  scenario 
analysis. 

•        *        *        »        • 

(e)  Worst-case  release  scenario — 
flammable  gases.  The  owner  or  operator 
shall  assume  that  the  quantity  of  the 
substance,  as  determined  under 
paragraph  (b)  of  this  section  and  the 
provisions  below,  vaporizes  resulting  in 
a  vapor  cloud  explosion.  A  yield  factor 
of  10  percent  of  the  available  energy 
released  in  the  explosion  shall  be  used 
to  determine  the  distcmce  to  the 
explosion  endpoint  if  the  model  used  is 
based  on  TNT  equivalent  methods. 

(1)  For  regulated  flammable 
substances  that  are  normally  gases  at 
ambient  temperatiire  and  handled  as  a 
gas  or  as  a  liquid  imder  pressure,  the 
owner  or  operator  shall  assume  that  the 
quantity  in  the  vessel  or  pipe,  as 
determined  imder  paragraph  (b)  of  this 
section,  is  released  as  a  gas  over  10 
minutes.  The  total  quantity  shall  be 
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assumed  to  be  involved  in  the  vapor 
cloud  explosion. 

(2)  For  flammable  gases  handled  as 
refrigerated  liquids  at  ambient  pressure: 

(i)  If  the  released  substance  is  not 
contained  by  passive  mitigation  systems 
or  if  the  contained  pool  woidd  have  a 
depth  of  one  centimeter  or  less,  the 
owner  or  operator  shall  assume  that  the 
total  quantity  of  the  substance  is 
released  as  a  gas  in  10  minutes,  and  the 
total  quantity  will  be  involved  in  the 
vapor  cloud  explosion. 

tii)  If  the  released  substance  is 
contained  by  passive  mitigation  systems 
in  a  pool  with  a  depth  greater  than  1 
centimeter,  the  owner  or  operator  may 
assume  that  the  quantity  in  the  vessel  or 
pipe,  as  determined  under  paragraph  (b) 
of  this  section,  is  spilled 
instantaneously  to  form  a  liquid  pool. 


The  volatilization  rate  (release  rate) 
shall  be  calculated  at  the  boiling  point 
of  the  substance  and  at  the  conditions 
specified  in  paragraph  (d)  of  this 
section.  The  owner  or  operator  shall 
assiune  that  the  quantity  which  becomes 
vapor  in  the  first  10  minutes  is  involved 
in  the  vapor  cloud  explosion. 

(f)  Worst-case  release  scenario — 
flammable  liquids.  The  owner  or 
operator  shall  assume  that  the  quantity 
of  the  substance,  as  determined  under 
paragraph  (b)  of  this  section  and  the 
provisions  below,  vaporizes  resulting  in 
a  vapor  cloud  explosion.  A  yield  factor 
of  10  percent  of  the  available  energy 
released  in  the  explosion  shall  be  used 
to  determine  the  distance  to  the 
explosion  endpoint  if  the  model  used  is 
based  on  TNT  equivalent  methods. 


(1)  For  regiilated  flammable 
substances  that  are  normally  liquids  at 
ambient  temperature,  the  owner  or 
o{>erator  shall  assume  that  the  entire 
quantity  in  the  vessel  or  pipe,  as 
determined  under  paragraph  (b)  of  this 
section,  is  spilled  instantaneously  to 
form  a  liquid  pool.  For  liquids  at 
temperatures  below  their  atmospheric 
boiling  point,  the  volatilization  rate 
shall  be  calculated  at  the  conditions 
specified  in  paragraph  (d)  of  this 
section. 

(2)  The  owner  or  operator  shall 
assume  that  the  quantity  which  becomes 
vapor  in  the  first  10  minutes  is  involved 
in  the  vapor  cloud  explosion. 

***** 

[PR  Doc.  99-12936  Filed  5-24-99;  10:57  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart68 
[FRL-6348-1] 

Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Clean  Air  Act  Section 
112(r)(7);  Amendments  to  the  Worst- 
Case  Release  Scenario  Analysis  for 
Flammable  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  planning  to  amend  the 
Chemical  Accident  Prevention 
Provisions,  codified  in  40  CFR  part  68. 
The  revisions  concern  the  worst-case 
release  scenario  analysis  for  regulated 
flammable  substances,  40  CFR  68.25. 
These  revisions  would  allow  the 
regulated  community  to  treat  regulated 
flammable  substances  in  the  same 
manner  as  regulated  toxic  substances  for 
determining  the  quantity  released  when 
conducting  a  worst-case  release 
scenario. 

Elsewhere  in  the  Final  Rule  section  of 
today's  Federal  Register.  EPA  is  issuing 
these  revisions  as  a  direct  final  rule. 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  A  detailed  rationale  for  this 
revision  is  in  the  preamble  to  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  action  is 
needed  on  this  notice.  If  EPA  receives 
relevant  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institu.e  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
This  action  implements  a  settlement 
agreement  between  EPA  and  the 
American  Petroleum  Institute. 

As  a  result  of  a  settlement  agreement 
with  the  Chlorine  Institute,  EPA  is 
clarifying  its  interpretation  of  Clean  Air 
Act  sections  112(1)  and  112(r)(ll),  as 
they  relate  to  Department  of 
Transportation  requirements  under  the 
Federal  Hazardous  Materials 
Transportation  Law. 
DATES:  Comments.  Comments  on  the 
regulations  proposed  by  this  action 
must  be  received  by  June  16, 1999, 
imless  a  hearing  is  requested  by  June  1 , 
1999.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  July  1, 
1999. 

ADDRESSES:  Comments.  All  written 
comments  must  be  identified  with  the 


appropriate  docket  number  (Docket  No. 
A-99-15)  and  must  be  submitted  to  EPA 
Air  Docket,  Waterside  Mall,  Room 
Ml 500, 401  M  Street,  SW,  Washington, 
D.C.,  20460,  telephone  202-260-7548. 
Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  notify  the  person(s)  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Docket.  Docket  No.  A-99-15, 
containing  supporting  information  used 
to  develop  the  proposal,  is  available  for 
public  inspection  and  copying  bom  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays  at 
EPA's  Air  Docket  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob  or  John  Ferris,  Chemical 
Emergency  Preparedness  and 
Prevention  Office,  Environmental 
Protection  Agency  (5104),  401  M  Street 
SW,  Washington,  D.C.,  20460,  (202) 
260-7249  or  (202)  260-^043, 
respectively;  or  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline 
at  800-424-9346  (in  the  Washington, 
DC  metropolitan  area,  (703)  412-9810). 
You  may  wish  to  visit  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  Internet  site, 
at  www.epa.gov/ceppo. 
SUPPLEMENTARY  INFORMATION:  In  this 
document,  EPA  is  proposing 
amendments  to  the  regulations  in  40 
CFR  part  68  for  the  accident  prevention 
provisions  under  Clean  Air  Act  section 
112  (r),  specifically,  §  68.25(e),  worst- 
case  scenario  analysis  for  flammables. 
The  rule  revisions  are  presented  and 
discussed  in  detail  in  a  direct  final  rule 
published  in  the  Final  Rules  section  of 
this  Federal  Register. 

The  chemical  accident  prevention 
provisions,  also  known  as  the  risk 
management  program  regulations 
("RMP  rule")  were  promulgated  on  June 
20,  1996  (61  FR  31668).  Stationary 
sources  subject  to  the  RMP  rule  are 
required  to  submit  a  risk  management 
plan  on  their  hazard  assessment 
including  off-site  consequences, 
accident  history,  the  prevention 
program  and  the  emergency  response 
program,  to  EPA  by  June  21, 1999. 
Among  other  requirements,  the  RMP 
rule  requires  covered  stationary  sources 
to  analyze  at  least  one  worst-case  release 
scenario  for  regulated  flammables  and  at 
least  one  for  r^ulated  toxic  substances 
that  are  present  in  a  process  at  the 
stationary  source  above  the  threshold 
quantity. 

In  the  final  rule  issued  on  Jime  20, 
1996,  §  68.25(e)  states  that  when 
conducting  a  worst-case  scenario 
analysis  for  flammables,  the  owner  or 
operator  shall  assume  that  the  quantity 


of  the  substance,  as  determined  imder 
paragraph  (b)  of  §  68.25,  vaporizes, 
resulting  in  a  vapor  cloud  explosion. 
This  approach  applies  to  all  listed 
flammable  substances  regardless  of 
whether  the  flammable  substance  is 
normally  a  liquid  or  liquefied  by 
refrigeration.  In  litigation  filed  by  the 
American  Petroleum  Institute  (API),  API 
suggested  that  flammable  liquids  and 
those  liquified  by  refrigeration  should 
be  treated,  for  modeling  pvuposes,  in  the 
same  manner  as  for  toxic  liquids  or 
those  liquified  by  refi-igeration,  as  stated 
in  §  68.25  (c)  and  (d).  EPA  agreed  that 
flaimmable  liquids  (including  those 
liquified  by  refrigeration)  could  be 
appropriately  treated  in  that  manner. 
EPA  is  thus  proposing  these  changes  to 
§68.25. 

The  proposed  revisions  would  allow 
stationary  sources  to  model  releases  of 
flammable  substances  in  the  same 
manner  as  toxics.  EPA  is  seeking 
comment  on  these  proposed  revisions. 
EPA  considers  these  revisions  to  be 
noncontroversial  and  anticipates  no 
adverse  comments.  If  EPA  timely 
receives  significant,  adverse  comments, 
EPA  will  publish  a  document  in  the 
Federal  Register  vdthdrawing  the  direct 
final  rule.  In  that  event,  all  public 
comments  received  will  be  treated  as 
comments  on  this  proposed  rule  and 
will  be  addressed  in  a  subsequent  final 
rulemaking  document.  EPA  will  not 
institute  a  second  comment  period  on 
this  docimient.  Any  parties  interested  in 
commenting  on  these  revisions  should 
do  so  at  this  time. 

I.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because  it 
allows  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  docimients  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  Docket  No.  A-99-15, 
and  is  available  for  inspection  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  rulemaking  record  is  located  at 
the  address  in  ADDRESSES  at  the 
beginning  of  this  document. 
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B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58 
Federal  Register  51,735  (October  4, 
1993))  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  today's 
action  is  not  a  "significant  regulatory 
action"  imder  the  terms  of  E.0. 12866 
and  is,  therefore,  not  subject  to  OMB 
review. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
communications  from  the  govenmients, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  State,  local  and 
tribal  govenmients  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  This  rule  change  does  not 


impose  any  enforceable  duties  on  these 
entities.  Instead,  it  merely  provides  an 
alternative  approach  for  calculating  the 
quantity  released  in  the  worst-case 
scenario.  Stationary  sources  already 
subject  to  the  rule  may  use  this 
approach  for  conducting  worst-case 
release  scenarios  for  flammable 
substances  in  the  same  maimer  as  toxic 
substances.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

D.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  fitjm  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  befieve  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  action  is  not  subject  to  the  E.O. 
13045  because  it  is  not  "economically 
significant"  as  defined  in  E.O.  12866, 
and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

E.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA    , 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  conununities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  natiu-e  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 


development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
change  merely  provides  an  altenvative 
approach  for  calculating  the  quantity 
released  iii  the  worst-case  scenario. 
Stationary  sources  already  subject  to  the 
rule  may  use  this  approach  for 
conducting  worst-case  release  scenarios 
for  flammable  substances  in  the  same 
maimer  as  toxic  substances. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule  and  that  this  rule  will 
not  have  a  significant  negative  economic 
impact  on  small  entities.  This  rule 
change  does  not  require  any  stationary 
source  to  report  additional  elements  in 
the  risk  management  plan.  It  merely 
provides  an  alternative  approach  for 
stationary  sources  already  subject  to  the 
rule  to  use  for  conducting  worst-case 
release  scenarios  for  flammable 
substances.  Therefore,  I  certiiy  that  this 
action  will  not  have  a  significant  • 
economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Paperwork  Reduction 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0144. 

This  rule  does  not  include  any  new 
information  collection,  requirements  for 
OMB  review  under  the  provisions  of  the 
Paperwork  Reduction  Act.  This  revision 
of  the  rule  does  not  impose  any  new 
reporting,  recordkeeping,  or  third  party 
reporting  requirements  on  stationary 
sources,  it  merely  provides  an 
alternative  approach  for  sources  to 
calculate  the  quantity  released  in  the 
worst-case  scenario  for  flammables.  The 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0144. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 
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acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
nimibers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

H.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
virritten  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 


identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
.affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  action  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandates  Act. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
state,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  change  does  not 
require  any  stationary  sources  to  report 
additional  elements  in  the  risk 


management  plan.  It  merely  provides  an 
alternative  approach  for  stationary 
sources  already  subject  to  the  rule  to  use 
for  conducting  worst-case  release 
scenarios  for  flammable  substances. 

In  addition,  for  the  same  reasons,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regidatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  68 

Enviroimiental  protection,  Chemicals, 
Chemical  accident  prevention. 

Dated:  May  17, 1999. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  99-12937  Filed  5-24-99;  10:57  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6347-g] 

Proposed  Settlement;  Clean  Air  Act 
112(r)  Accidental  Release  Prevention 
Requirements:  Risit  Management 
Programs  Litigation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"  or  "CAA"),  42  U.S.C.  7413(g). 
notice  is  hereby  given  of  a  proposed 
settlement  in  The  Chlorine  Institute  v. 
EPA,  No.  96-1279  (D.D.  Cir.)  and 
consolidated  cases  (Nos.  96-1284,  96- 
1288,  96-1289  &  96-1290).  These  cases 
involve  challenges  to  EPA's  rule  entitled 
"Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Clean  Air  Act 
§  112(r)(7),"  issued  on  June  20, 1996  at 
61  FR  31668  (June  20, 1996). 

Under  the  proposed  settlement,  the 
Environmental  Protection  Agency 
("Agency"  or  "EPA")  would  take  a 
nuicJaer  of  actions.  The  major  action 


EPA  would  take  woidd  be  to  propose  to 
amend  its  RMP  regulations  as  they 
relate  to  the  worst  case  release  scenario 
for  flammable  substances  that  are 
normally  gases  at  ambient  temperature, 
but  are  handled  asjiquids  due  to 
refrigeration.  Under  the  proposed 
amendment,  when  calculating  the 
amoimt  of  such  a  substance,  sources 
may  assume  and  take  into  accoimt  any 
pooling  of  the  liquefied  substance  into 
a  "passive  mitigation"  system,  where 
such  pooling  would  occux  at  a  depth 
greater  than  one  centimeter.  This  change 
would  make  the  treatment  of 
refrigerated  flammables  consistent  with 
the  treatment  of  other  liquefied 
substances  under  the  rule.  EPA  would 
also  publish  language  clarifying  its 
understanding  of  CAA  Sections  112(1) 
and  112(r)(ll)  as  they  relate  to 
Department  of  Transportation 
requirements  under  the  Hazardous 
Materials  Transportation  Act.  Finally, 
EPA  would  also  issue  clarifying 
guidance  on  a  nimiber  of  issues  raised 
by  various  parties.  These  issues  are 
discussed  in  greater  detail  in  the 
proposed  settlement  agreement  and  its 
attachments. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 


notice,  the  Agency  will  receive  written 
conunents  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  The 
Agency  or  the  Department  of  Justice 
may  withhold  or  withdraw  consent  to 
the  proposed  settlement  if  the 
conmients  disclose  facts  or 
ciramistances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
proposed  settlement  agreement,  which 
include  relevant  attachments,  are 
available  fix»m  Samantha  Hooks,  Air 
And  Radiation  L,aw  Office  (2344),  Office 
of  General  Counsel,  U.S.  Environmental 
.  Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-3804. 
Written  comments  should  be  sent  to 
Nancy  Ketcham-Colwill.  (MC  2344),  Air 
and  Radiation  Law  Ofiice,  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  and  must  be 
submitted  on  or  before  June  16, 1999. 

Dated:  May  17,  1999. 
Lisa  K.  Friedman, 
Acting  General  Counsel. 
[FR  Doc.  99-12938  Filed  5-24-99;  10:57  am] 
BILUNG  CODE  66aO-SO-M 
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Proclamation  7199  of  May  21,  1999 
National  Maritime  Day,  1999 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  history  of  the  United  States  has  always  been  Imked  to  the  sea.  For 
more  than  2  centuries,  American  ships  and  crews  have  made  enormous 
contributions  to  the  strength  of  our  economy,  the  security  of  our  shores, 
and  the  success  of  our  efforts  to  create  a  more  peaceful,  prosperous  world. 
Today's  U.S.  Merchant  Marine  is  building  on  that  rich  maritime  heritage. 
Our  commercial  ships  and  marine  infrastructure— and  the  dedicated  men 
and  women  who  are  part  of  our  maritime  industry  and  U.S.  Merchant 
Marine— continue  to  meet  the  challenges  and  opportunities  of  a  rapidly 
changing  marketplace  and  the  expanding  globalization  of  trade.  Our  merchant 
fleet  is  a  key  component  of  our  Nation's  intermodal  ti-ansportation  system, 
carrying  more  than  one  billion  tons  of  cargo  between  domestic  ports  and 
supporting  our  connection  to  overseas  markets.  The  fleet  helps  facilitate 
our  engagement  in  worid  affairs  and  helps  protect  U.S.  national  security 
interests. 

Recognizing  that  a  strong  America  requires  a  strong  merchant  marine,  my 
Administiration  has  worked  closely  with  the  Congress  to  promote  the  develop- 
ment and  maintenance  of  a  modem,  efficient,  well-balanced  merchant  fleet, 
capable  of  facilitating  international  commerce  and  meeting  the  military  needs 
of  our  Armed  Forces  during  times  of  conflict  or  national  emergency.  Through 
the  Maritime  Security  Program  and  tiie  Voluntary  hitermodal  Sealift  Agree- 
ment, which  unplement  the  Maritime  Security  Act  of  1996.  we  have  foiled 
new  public-private  partnerships  to  ensure  that  our  coimtry  will  maintain 
a  modem  commercial  fleet  owned  and  operated  by  U.S.  citizens  and  crewed 
by  well-b-ained,  highly  skilled  American  sailors.  We  have  strengthened  U.S. 
shipyards  through  the  National  Shipbuilding  Initiative.  We  also  have  helped 
keep  our  shipbuilding  industry  competitive  in  the  global  marketplace  by 
providing  financing  guarantees,  granting  tax  deferrals,  and  making  it  easier 
to  operate  ships  under  the  U.S.  flag. 

The  United  States  Merchant  Marine  has  served  our  Nation  boldly  and  well 
through  challenge  and  change.  As  we  enter  a  new  centmy,  we  must  reaffirm 
our  commitment  to  this  proud  legacy.  We  must  maintain  the  sti-ength  and 
vitality  of  our  merchant  fleet  and  the  skills  and  training  of  the  men  and 
women  who  have  made  America  a  great  maritime  Nation.  By  doing  so. 
we  will  ensure  that  U.S.-flag  vessels  continue  to  sail  the  world's  oceans, 
preserving  our  leadership  of  the  global  economy,  strengthening  our  pros- 
perity, and  defending  our  freedom  for  generations  to  come. 

hi  recognition  of  the  importance  of  the  U.S.  Merchant  Marine,  the  Congress, 
by  a  joint  resolution  approved  May  20,  1933,  has  designated  May  22  of 
each  year  as  "National  Maritime  Day"  and  has  authorized  and  requested 
the  President  to  issue  annually  a  proclamation  calling  for  its  appropriate 
observance. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  Unittd  States 
of  America,  do  hereby  proclaim  May  22,  1999,  as  National  Maritime  Day. 
I  urge  all  Americans  to  observe  this  day  with  appropriate  programs,  cere- 
monies, and  activities  and  by  displaying  the  flag  of  the  United  States  in 
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their  homes  and  in  their  communities.  I  also  request  that  all  merchant 
ships  sailing  xmder  the  American  flag  dress  ship  on  that  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  May,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-third. 


|>JVlU^>CiuaA  <rto^jod^ 


(FR  Doc.  99-13594 
Filed  5-25-99;  9:04  am) 
Billing  code  3195-01-P 
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Proclamation  7200  of  May  22,  1999 
Small  Business  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  the  Industrial  Revolution  to  the  hiformation  Age,  small  businesses 
have  powered  the  American  economy  and  created  much  of  oiu  prosperity. 
Generations  of  entrepreneurs  have  found  in  small  businesses  an  outlet  for 
their  creativity,  the  source  of  their  livelihood,  and  a  chance  to  share  in 
the  American  Dream.  Millions  of  American  consumers  have  found  in  small 
businesses  the  innovative  products  and  vital  services  they  need  to  improve 
the  quality  of  their  lives. 

Today,  America's  24  million  small  businesses  employ  more  than  half  our 
country's  work  force  and  generate  more  than  $16  trillion  in  revenue— more 
than  50  percent  of  our  gross  domestic  product.  Small  firms  are  also  a 
true  avenue  of  opportunity  for  women  and  minorities,  for  older  and  younger 
workers,  and  for  part-time  employees  and  those  formerly  on  public  assistance. 
They  provide  67  percent  of  working  Americans  with  their  first  job  and 
their  initial  on-the-job  training  in  basic  work  skills. 

My  Administration  is  deeply  committed  to  creating  an  environment  in  which 
small  businesses  can  thrive.  Through  programs  administered  by  the  Small 
Business  Administration  (SBA)— such  as  the  business  loan  guarantee  pro- 
gram, the  economic  development  loan  program,  the  microloan  program, 
the  small  business  investment  company  program,  and  the  disaster  loan  and 
surety  bond  programs — we  have  given  small  business  owners  access  to  finan- 
cial assistance.  Last  year  alone,  the  SBA  guaranteed  almost  $11  billion 
in  loans  to  small  businesses,  provided  technical  and  management  assistance 
to  almost  a  million  people,  and  helped  entrepreneiu-s  compete  for  more 
than  $33  billion  in  Federal  contracts.  Through  tax  relief  and  regulatory 
streamlining  and  by  opening  overseas  markets  and  providing  export  assist- 
ance, we  are  helping  America's  small  businesses  compete  successfully  in 
the  global  marketplace. 

The  men  and  women  who  own  and  manage  America's  small  businesses 
have  made  enormous  contributions  to  the  technological  innovations,  job 
growth,  and  prosperity  we  enjoy  today.  But  those  contributions  cannot  be 
naeasured  in  dollars  and  cents  alone;  entrepreneurs  giv6  back  to  their  commu- 
nities in  myriad  ways,  making  them  better  places  in  which  to  live  and 
work.  During  Small  Business  Week,  we  have  a  special  opportunity — and 
obligation— to  acknowledge  the  achievements  of  small  business  men  and 
women  and  to  express  our  appreciation  for  the  vision,  energy,  and  effort 
they  bring  to  their  enterprises. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  23  through  May 
29,  1999,  as  Small  Business  Week.  I  call  upon  Government  officials  and 
all  the  people  of  the  United  States  to  observe  this  week  with  appropriate 
ceremonies,  activities,  and  programs  that  celebrate  the  achievements  of  small 
business  owners  and  encourage  the  development  of  new  enterprises. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
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and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  26,  1999 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Administration 

Whaling  provisions;  atx}riginal 
subsistence  whaling  quotas 
and  ottwr  limitations; 
published  5-26-99 

ENVIRONMENTAL 
PROTECTK)N  AGENCY 

Acquisition  regulations: 
Contractor  performance 
evaluatior^;  published  4- 
26-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Callfomia;  published  3-26-99 
Georgia;  published  4-26-99 
Utah;  published  3-26-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Aspergillus  flavus  AF36; 

published  5-26-99 
Clomazone;  published  5-26- 

99 
Spinosad;  published  5-26-99 
Tebuconazole;  published  5- 
26-99 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 
Filing  procedures  and 
authority  delegations; 
published  4-26-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlatration 

GRAS  or  prior-sanctioned 
ingredients: 
Cellulase  enzyme 
preparation  derived  from 
trichoderma 

longibrachiatum;  published 
5-26-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Johnson's  seagrass; 
published  5-26-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Indiana;  published  5-26-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  published  4-26-99 

Drawbridge  operations: 
Michigan;  published  2-25-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  FrarKe; 
published  5-11-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Marine  mammals — 
Swim-with-the-dolphin 
interactive  programs; 
comments  due  by  6-1- 
99;  published  4-2-99 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  arK) 
swine;  semen,  embryos, 
and  products;  alternative 
ports  of  entry —         • 
Memphis,  TN;  comments 
due  by  6-1-99; 
published  4-30-99 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice, 
and  upland  cotton; 
production  flexibility 
contracts;  comments  due 
by  6-2-99;  published  5-5- 
99 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Packers  and  stockyards 
regulations: 

Feed  weights;  comments 
due  by  6-1-99;  published 
4-2-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Atlantic  tuna  fisheries: 
Bluefin  tuna;  comments  due 
by  6-1-99;  published  5-19- 
99 


Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-1- 
99;  published  4-30-99 
CONSUMER  PRODUCT 
SAFETY .  COMMISSION 
Flammable  Fabrics  Act: 
Carpets  and  rugs;  surface 
flammability  standard; 
comments  due  by  6-1-99; 
published  3-17-99 
Children's  sleepwear  (Sizes 
0-6X  and  7-14); 
flammability  standards; 
comments  due  by  6-1-99; 
published  3-17-99 
Matrasses  and  matress 
pads;  flammability 
standards;  comments  due 
by  6-1-99;  published  3-17- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Strategk:  ozone  protectkxi — 
HCFC  production,  import 
and  export;  allowance 
system;  comments  due 
by  6-4-99;  published  4- 
5-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-3-99;  published  5-4-99 
Clean  Air  Act: 
State  operating  permits 
programs — 

New  Jersey;  comments 
due  by  6-3-99; 
put)lished  5-4-99 
New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  by 
6-3-99;  published  5-4-99 
Superfund  programs: 
Toxic  chemk^al  release 
reporting;  community-right- 
to-know— 
Safety  Kleen  Corp.; 
comments  due  by  6-1- 
99;  published  3-31-99 
Water  pollution  control: 
Ocean  dumping;  site 
designations- 
San  Francisco  Deep 
Ocean  Disposal  Site, 
CA;  comments  due  by 
6-1-99;  published  4-29- 
99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


Michigan;  comments  due  by 

6-1-99;  published  4-15-99 
Nebraska;  comments  due  by 

6-1-99;  published  4-16-99 
Nevada;  comments  due  by 

6-1-99;  published  4-16-99 
New  Mexico;  comments  due 

by  6-1-99;  published  4-16- 

99 
Television  stations;  tat>le  of 
assignments: 
Arizona  and  Nevada; 

comments  due  by  5-31- 

99;  published  4-29-99 
GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  rules;  comments 
due  by  6-1-99;  published  3- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing 
modemization — 
Comprehensive 
Improvement  Assistance 
Program;  comments 
due  by  6-1-99; 
published  4-30-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protectkin 
against  drainage  by 
operations  on  neart>y 
lands  resulting  in  lower 
royalties  from  Federal 
leases;  comments  due 
by  6-4-99;  published  4- 
12-99 
Perfonnance  standards  in 
lieu  of  cunrent 
prescriptive 

requirements;  comments 
due  by  6-4-99; 
published  3-26-99 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Rhadine  exilis,  etc.  (nine 
invertebrate  species  from 
Bexar  County,  TX); 
comments  due  by  5-31- 
99;  published  4-7-99 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

Zaiepon;  placement  into 
Schedule  IV;  comments 
due  by  6-4-99;  published 
5-5-99 

JUSTICE  DEPARTMENT 

National  Instant  Criminal 
Background  Check  System: 


Firearms  transactions; 
information  retention; 
comments  due  by  6-1-99; 
published  3-3-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Hazard  communication; 
comments  due  by  6-1-99; 
published  3-30-99 
LEGAL  SERVICES 
CORPORATION 
Timekeeping  requirements; 
republication;  comments  due 
by  6-4-99;  published  4-5-99 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 
comments  due  by  6-2-99; 
published  5-3-99 
SMALL  BUSINESS 
ADMINISTRATION 
Organization,  functions,  and 
authority  delegations: 
Disaster  Area  Counsel  et 
•     al.;  administrative  claims 
approval,  denial,  etc.; 
comments  due  by  6-1-99; 
published  4-29-99 
Small  business  size  standards: 
Manufacturer  and 
remanufacturer;*  definitions 
as  they  apply  to  computer 
industry;  comments  due 
by  6-1-99;  published  4-1- 
99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard  . 

Anchorage  regulations: 
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New  York;  comments  due 
by  6-1-99;  published  3-31- 
99 
Drawbridge  operatiorts: 
Florida;  comments  due  l)y 
6-4-99;  published  4-5-99 
Ports  and  waterways  safety: 
Detroit  River,  Ml;  safety 
zone;  comments  due  t)y 
5-31-99;  published  5-3-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Sennce  difficulty  reports; 
comments  due  by  6-1-99; 
published  4-15-99 
Ainworthiness  directives: 
Aerospatiale;  comments  due 
by  6-3-99;  published  5-4- 
99 
Allison  Engine  Co.,  Inc.; 
comments  due  by  6-4-99; 
published  4-5-99 
Bell  Helicopter  Textron,  Inc.; 
comments  due  t>y  6-1-99; 
published  4-1-99 
Boeing;  comments  due  by 
6-1-99;  published  4-2-99 
Empresa  Brasileira  de 
Aeronautica  8. A.; 
comments  due  by  6-4-99; 
publislied  5-5-99 
General  Electric  Co.; 
comments  due  by  6-4-99; 
published  4-5-99 
Lockheed;  comments  due 
by  6-1-99;  published  4-16- 
99 
Saab;  comments  due  by  6- 
1-99;  published  5-7-99 


Class  D  airspace;  comments 

due  by  6-1-99;  published  4- 

1-99 
Class  D  airspace;  correction; 

comments  due  by  6-1-99; 

published  4-12-99 
Class  D  and  Class  E 

airspace;  comments  due  by 

6-1-99;  published  4-29-99 
Class  E  airspace;  comments 

due  by  5-31-99;  published 

4-8-99 

UST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hrtpM 
www.nara.gov/tedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  t>ut  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  mpj/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  432/P.L  106-29 

To  designate  the  North/South 
Center  as  the  Dante  B. 


Fascell  North-South  Center. 
(May  21,  1999;  113  Stat.  54) 

H.R.'\S8g^.L.  106-30 

To  amend  the  Peace  Corps 
Act  to  authorize  appropriations 
for  fiscal  years  2000  through 
2003  to  carry  out  that  Act, 
and  for  other  purposes.  (May 
21.  1999;  113  Stat.  55) 

H.R.  1141/P.L  106-31 

1999  Emergency 
Supplemental  Appropriations 
Act  (May  21.  1999;  113  Stat. 
57) 

Last  List  May  18.  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
rK>tifk:ation  service  of  newty 
enacted  publk:  laws.  To 
subscribe,  send  E-mail  to 
listproceiucky.fed.gov  with 
ttie  text  message: 

sulMcribe  PUBLAWS-L  Your 
Name. 


This  servk:e  is  strictly 
for  E-mail  notification  of  new 
puWk;  laws.  The  text  of  laws 
is  not  availat>le  through  this 
sendee.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Regbter— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  oif  Documents  Publications  Order  Form 
I I  YES,  enter  my  subscription(s)  as  follows: 


Ontsf  ProcMsing  Codi: 

*6173 


Charge  your  order. 
It's  Easyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy  Stock  No.  069-000-00044-^. 

Price  inchides  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Clioose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


I    I  VISA      LJ   MasterCard  Account 


-D 


Street  address 


City,  Stote.ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.M/3) 


Purchase  order  number  (optional) 

YES     NO 

Maywemakeyvurname/MldrcsBavaiaMetoatiMrmaiers?      | |  | | 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n)  $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  n)  $52.00 

1996 

(Book  I) $60.00 

1996 

(Book  11)  $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 


PubUshed  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  Imuuy  13. 1997 
Volume  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


— »i 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  Processing  Code: 

♦5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


IZI  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $137.00  First  Class  Mail        D  $80.00.  Regular  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  (tf  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

-D 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  GPO  Deposit  Account        [ 

n  VISA      ED  MasteiCard  Account 


Street  address 


City.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 
MajrweimriKyoa-MnMMdRasavirihUelDotlKrniaaers?     I I  I I 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Keeping  America 
Informed 

. .  .electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev  1 1/3) 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

•  LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  nrKxrthly  in  cumulative  fomi. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  con'ected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  ttm  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Fomi 


Ontar  Prooaning  Code: 

*5421 


I I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^address  availalile  to  other  mailers?     | |  | | 


I    I  GPO  Deposit  Account        [ 

I    I  VISA      Lj  MasterCard  Account 


l-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 

Federal  Register 


The  Federal  Register  is  published  daily  in 
Ji4x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Fonn 


Charge  your  order. 

It's  Eaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


Ofder  Processing  Code: 

*5419 

LJ  YES,  enter  the  foUowing  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 

S:raalX^Lor^[if  ;Siii.  "^  '»*«'«  ««^  -»-«'  P««^  "Hi  I^UKUta,  -  is  subjec.  .o  ch««e. 

Please  Choose  Method  of  Payment: 

ease  type  or  print)  [_j  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


LJ  VISA      U  MasterCard  Account 


-D 


City,  State,  ZIP  code 


(Credit  card  expiratim  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


IIA3 


Purchase  order  number  (optional)  ' 

YES    NO 
May  we  make  your  name^addrnsavaaafafe  to  other  imden?     \~\  Y~\ 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFR   SMITH212J 

JOHN   SMITH 

212    MAIN   STREET 

FORESTVILLE   MD   20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN   STREET 

'  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptiy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  f(mn  provided  below. 
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subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 
International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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Cultural  Property  Advisory  Committee,  28873-28874 


Separate  Parts  in  This  issue 

Part  II 

General  Services  Administration,  28877-28881 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Federal  Register 
Vol.  64.  No.  102 
Thursday,  May  27,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFnCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  300 
RIN  3206-AI72 

Statutory  Bar  to  Appointment  of 
Persons  Who  Fail  To  Register  Under 
Selective  Service  Ijiw;  Technical 
Amendment 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  amending  the 
regulations  that  require  compliance 
with  Selective  Service  registration 
requirements  as  a  condition  of 
employment  in  executive  agencies.  The 
amenchnent  updates  the  telephone 
number  for  the  Selective  Service  System 
which  is  cited  in  the  regulations. 
EFFECTIVE  DATE:  May  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Cole  or  Robert  Grady  on  (202) 
606-0830,  TDD  (202)  606-0023,  or  FAX 
(202) 606-0390. 

SUPPLEMENTARY  INFORMATION:  Section 
3328  of  title  5,  United  States  Code, 
provides  that  men  bom  in  1960  or  later 
who  are  required  to,  but  did  not  register 
under  section  3  of  the  Military  Service 
Act  (50  U.S.C.  App.  453),  generally  are 
ineligible  for  appointment  to  Federal 
executive  agencies.  OPM's  regulations 
carrying  out  the  statutory  requirement 
are  found  in  title  5,  Code  of  Federal 
Regiilations,  part  300.  These  regulations, 
issued  in  1987,  cite  a  toll-free  telephone 
number  for  the  Selective  Service  System 
that  agencies  can  call  to  check  if  an 
individual  has  registered.  This 
telephone  number  has  changed  and  we 
are  issuing  a  technical  amendment  to 
reflect  the  correct  nimiber. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  signfficant  economic  impact  on 


a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
govenunental  jiuisdictions)  because  the 
regulations  only  affect  Federal  job 
applicants  and  employees. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Eflfective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  the 
amendment  effective  in  less  than  30 
days.  The  amendment  merely  replaces 
an  incorrect  telephone  number  with  the 
correct  niunber. 

List  of  Subiects  in  5  CFR  Part  300 

Freedom  of  information,  Government 
employees,  Reporting  and 
recordkeeping  requirements.  Selective 
Service  System. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lacliance, 

Director. 

Accordingly,  0PM  is  amending  5  CFR 
part  300  as  follows: 

PART  300— EMPLOYMENT  (GENERAL) 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  3301,  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  page  218, 
unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  7201,  7204,  and  7701;  E.O. 
11478,  3  CFR,  1966-1970  Comp.,  page  803. 

Sees.  300.401  through  300.408  also  issued 
under  5  U.S.C.  1302(c),  2301,  and  2302. 

Sees.  300.501  through  300.507  also  issued 
under  5  U.S.C.  1103(a)(5). 

See.  300.603  also  issued  under  5  U.S.C. 
1104. 

2.  In  §  300.705,  paragraph  (a)  is 
revised  to  read  as  follows: 

§300.705    Agency  action  fdiowing 
statement 

(a)  Agencies  must  resolve  conflicts  of 
information  and  other  questions 
concerning  an  individual's  registration 
status  prior  to  appointment.  An  agency 
may  verify,  at  its  discretion,  an 
individual's  registration  status  by 
requesting  the  individual  to  provide 
proof  of  registration  or  exemption 
issued  by  the  Selective  Service  System 


and/or  by  contacting  the  Selective 
Service  System  at  888-655-1825. 

•        *        *        *        * 

[PR  Doc.  99-13507  Filed  5-26-99;  8:45  am] 
BILUNG  CODE  632S-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  99-033-1] 

Asian  Longhomed  Beetle;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Asian 
longhomed  beetle  regulations  by 
expanding  the  quarantined  areas  in  the 
State  of  New  York  to  include  new  areas 
in  New  York  City  and  in  Nassau  and 
Suffolk  Counties.  As  a  result  of  this 
action,  the  interstate  movement  of 
regulated  articles  from  those  areas  are 
restricted.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  artificial 
spread  of  the  Asian  longhomed  beetle  to 
noninfested  areas  of  the  United  States. 
DATES:  This  inteiim  rule  is  effective  May 
21, 1999.  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  July  26, 
1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-033- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  99-033- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
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organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.u9da.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134.  Riverdale,  MD 
20737-1236:  (301)  734-5255;  or  e-mail: 
Ron.P.Milberg@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Asian  longhomed  beetle  (ALB) 
[Anoplophora  glabripennis),  an  insect 
native  to  China,  Japan,  Korea,  and  the 
Isle  of  Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  is  known  to  attack 
healthy  maple,  horse  chestnut,  birch, 
Rose  of  Sharon,  poplar,  willow,  elm, 
locust,  mulberry,  chinaberry,  apple, 
cherry,  pear,  and  citrus  trees.  It  may  also 
attack  other  species  of  hardwood  trees. 
In  addition,  niusery  stock,  logs,  green 
liunber,  firewood,  stumps,  roots, 
branches,  and  debris  of  a  half  an  inch 
or  more  in  diameter  are  subject  to 
infestation.  The  beetle  bores  into  the 
heartwood  of  a  host  tree,  eventually 
killing  it.  Immature  beetles  bore  into 
tree  trunks  and  branches,  causing  heavy 
sap  flow  from  wounds  and  sawdust 
accumulation  at  tree  bases.  They  feed 
on,  and  over-winter  in,  the  interiors  of 
trees.  Adult  beetles  emerge  in  the  spring 
and  summer  months  from  round  holes 
approximately  3/8-inch  diameter  (about 
the  size  of  a  dime)  that  they  bore 
through  the  tnmks  of  trees.  After 
emerging,  adult  beetles  feed  for  2  to  3 
days  and  then  mate.  Adult  females  then 
lay  eggs  in  oviposition  sites  that  they 
make  on  the  branches  of  trees.  A  new 
generation  of  ALB  is  produced  each 
year.  If  this  pest  moves  into  the 
hardwood  forests  of  the  United  States, 
the  nursery  and  forest  products 
industries  could  experience  severe 
economic  losses. 

The  Asian  longhomed  beetle 
regulations  (7  CFR  301.51-1  through 
301.51-9,  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regidated  articles  from 
quarantined  areas  to  prevent  the 
artificial  spread  of  ALB  to  noninfested 
areas  of  the  United  States.  Portions  of 
New  York  City  and  Nassau  and  Suffolk 
Coimties  in  the  State  of  New  York  and 
portions  of  the  city  of  Chicago,  DuPage 
County,  and  the  village  of  Summit  in 
the  State  of  Illinois  are  already 
designated  as  quarantined  areas. 

Recent  surveys  conducted  by 
inspectors  of  New  York  State,  county, 
and  city  agencies  and  by  inspectors  of 
the  Animal  and  Plant  Health  Inspection 


Service  (APHIS)  have  revealed  that 
infestations  of  ALB  have  occurred 
outside  the  quarantined  areas  in  the 
State  of  New  York.  Specifically, 
infestations  have  been  foimd  outside  the 
quarantined  areas  in  the  boroughs  of 
Brooklyn  and  Queens  and  in  Nassau 
and  Suffolk  Counties.  Officials  of  the 
U.S.  Department  of  Agriodture  and 
officials  of  State,  county,  and  city 
agencies  in  New  York  are  conducting  an 
intensive  survey  and  eradication 
program  in  the  infested  areas.  The  State 
of  New  York  has  quarantined  the 
infested  areas  and  is  restricting  the 
intrastate  movement  of  regulated 
articles  from  the  quarantined  areas  to 
prevent  the  artificial  spread  of  ALB 
within  the  State.  However,  Federal 
regulations  are  necessary  to  restrict  the 
interstate  movement  of  regidated 
articles  from  the  quarantined  area  to 
prevent  the  artificial  spread  of  ALB  to 
other  States  and  Canada. 

The  regulations  in  §301.51-3(a) 
provide  that  the  Administrator  of  APHIS 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  ALB  has  been  foimd  by  an 
inspector,  in  which  the  Administrator 
has  reason  to  beUeve  that  ALB  is 
present,  or  that  the  Administrator 
considers  necessary  to  regulate  because 
of  its  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  ALB  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  that  are  equivalent 
to  those  imposed  by  the  regulations  on 
the  interstate  movement  of  regulated 
articles  and  the  designation  of  less  than 
an  entire  State  as  a  quarantined  area 
will  be  adequate  to  prevent  the  artificial 
spread  of  ALB. 

In  accordance  with  these  criteria  and 
the  recent  ALB  findings  described 
above,  we  are  amending  §  301.51-3(c) 
by  expanding  the  quarantined  areas  in 
New  York  City  and  in  Nassau  and 
Suffolk  Counties  in  the  State  of  New 
York.  The  new  quarantined  areas  are 
described  in  the  rule  portion  of  this 
document. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportimity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  ALB  from 
spreading  to  noninfested  areas  of  the 
United  States. 


Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  imder  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  nUe  in  the  Federal 
Register.  After  the  conunent  period 
closes,  we  will  publish  another 
dociunent  in  the  Federal  Register.  The 
dociunent  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  conunents. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regidatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
reqviire  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environinental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  program.  The 
assessment  provides  a  basis  for  the 
conclusion  that  a  Federal  quarantine  for 
ALB  will  not  have  a  significant  impact 
on  the  quaUty  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
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1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  ^4EPA  {40  CFR  parts  1 500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT,  by 
calling  the  Plant  Protection  and 
Quarantine  Fax  Service  at  (301)  734- 
3560,  or  by  visiting  the  following 
Internet  site:  http:// 
www.aphis.usda.gov/ppd/ead/ 
ppqdocs.html. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb.  150dd, 
150ee,  150ff,  161,  162.  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  hi  §  301.51-3.  paragraph  (c)  is 
amended  by  revising  the  entry  for  the 
State  of  New  York  to  read  as  follows: 

§301.51-3    Quarantined  areas. 

***** 

(c)*  *  * 
****-• 

New  York 

New  York  City.  That  area  in  the 
boroughs  of  Brooklyn  and  Queens  in  the 
city  of  New  York  that  is  boimded  as 
follows:  Beginning  at  the  point  where 
the  Manhattan  Bridge  intersects  the 
bank  of  the  East  River;  then  south  from 


the  Manhattan  Bridge  along  Flatbush 
Avenue  to  Lafayette  Avenue;  then  east 
along  Lafayette  Avenue  to  Himrod 
Street;  then  northeast  along  Himrod 
Street  to  Myrtle  Avenue;  then  east  along 
Myrtle  Avenue  to  Fresh  Pond  Road; 
then  north  along  Fresh  Pond  Road  to 
Flushing  Avenue;  then  northeast  along 
Flushing  Avenue  to  Grand  Avenue;  then 
northeast  along  Grand  Avenue  to  69th 
Street;  then  north  along  69th  Street  to 
37th  Avenue;  then  east  along  37th 
Avenue  to  70th  Street;  then  north  along 
70th  Street  to  Northern  Boulevard;  then 
west  along  Northern  Boulevard  to 
Queens  Plaza  North;  then  west  along 
Queens  Plaza  North  to  the  point  where 
the  Queerisborough  Bridge  intersects  the 
bank  of  the  East  River;  then  south  and 
west  along  the  bank  of  the  East  River  to 
the  point  of  beginning. 

That  area  in  the  borough  of  Queens  in 
the  city  of  New  York  that  is  boimded  as 
follows:  Beginning  at  the  point  where 
Utopia  Parkway  intersects  the  shoreline 
of  Little  Bay;  then  south  along  Utopia 
Parkway  to  the  Grand  Central  Parkway; 
then  east  along  the  Grand  Central 
Parkway  to  the  New  York  City /Nassau 
County  line;  then  northwest  along  the 
New  York  City/Nassau  County  line  to 
the  shoreline  of  Little  Neck  Bay;  then 
west  along  the  shorelines  of  Little  Neck 
Bay,  Willets  Point,  and  Little  Bay  to  the 
point  of  beginning. 

Nassau  and  Sitffolk  Counties.  That 
area  in  the  villages  of  Amityville,  West 
Amityville,  North  Amityville,  Babylon, 
West  Babylon,  Copiague,  Lindenhurst, 
Massapequa,  Massapequa  Park,  and  East 
Massapequa;  in  the  towns  of  Oyster  Bay 
and  Babylon;  in  the  counties  of  Nassau 
and  Suffolk  that  is  bounded  as  follows: 
Begiiming  at  the  point  where  West  Main 
Street  intersects  the  west  bank  of  Carlis 
Creek;  then  west  along  West  Main  Street 
to  Route  109;  then  north  along  Route 
109  to  Arnold  Avenue;  then  northwest 
along  Arnold  Avenue  to  Albin  Avenue; 
then  west  along  Albin  Avenue  to  East 
John  Street;  then  west  along  East  John 
Street  to  Wellwood  Avenue;  then  south 
along  Wellwood  Avenue  to  West 
Hoffinan  Avenue;  then  west  along  West 
Hoffinan  Avenue  to  Marconi  Boulevard; 
then  west  along  Marconi  Boulevard  to 
Great  Neck  Road;  then  north  and 
northwest  along  Great  Neck  Road  to  the 
Southern  State  Parkway;  then  west 
along  the  Southern  State  Parkway  to 
Broadway;  then  south  along  Broadway 
to  Hicksville  Road;  then  south  along 
Hicksville  Road  to  Division  Avenue; 
then  south  along  Division  Avenue  to  the 
shoreline  of  South  Oyster  Bay;  then  east 
along  the  shoreline  of  South  Oyster  Bay 
to  Carlis  Creek;  then  north  along  the 
west  bank  of  Carlis  Creek  to  the  point 
of  beginning. 


Done  in  Washington,  DC,  this  21st  day  of 
May  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  99-13516  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  3410-34-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  Rule. 

SUMMARY:  NCUA  amends  its  regulation 
dealing  with  newly  chartered  and 
troubled  credit  unions  that  requires 
prior  notice  of  the  appointment  or 
employment  of  directors  and  senior 
officers.  The  amendment  clarifies  when 
the  notice  period  commences  and  when 
the  new  director  or  senior  officer  may 
begin  service. 

Also,  for  corporate  credit  unions,  the 
amendment  clarifies  that  the  definition 
of  a  "troubled"  credit  imion  will  be 
based  on  the  Corporate  Risk  Information 
System  (CRIS),  or  on  CAMEL  for  those 
state-chartered  corporate  credit  unions 
in  states  that  do  not  adopt  CRIS.  Finally, 
the  amendment  reflects  that  corporate 
credit  unions  should  submit  notices  of 
changes  in  officials  or  senior 
management  to  the  Director  of  the  Office 
of  Corporate  Credit  Unions. 
DATES:  This  rule  is  effective  June  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  E.  McPartlin,  Trial  Attorney, 
Litigation  Division,  Office  of  General 
Counsel,  telephone:  (703)  518-6566  or 
David  A.  Shetler,  Corporate  Program 
Speciahst,  Office  of  Corporate  Credit 
Unions,  telephone:  (703)  518-6646. 
SUPPLEMENTARY  INFORMATION: 

Background 

NCUA  has  a  policy  of  periodically 
reviewing  its  regulations  to  "update, 
clarify  and  simpfiiy  existing  regulations 
and  eliminate  redimdant  and 
unnecessary  provisions."  IRPS  87-2, 
Developing  and  Reviewing  Government 
Regulations.  52  FR  35231  (September 
18,  1987).  As  part  of  its  regulatory 
review  program,  NCUA  reviewed 
§  701.14  of  its  regulations,  12  CFR 
701.14,  to  determine  whether  the 
language  of  the  regulation  was  clear  and 
effective.  Section  701.14  of  NCUA's 
regulations  requires  that  federally 
insured  credit  unions  that  have  been 
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chartered  less  than  two  years  or  fall 
within  the  regulatory  definition  of  a 
"troubled  credit  union"  file  a  notice 
with  NCUA  prior  to  adding  or  replacing 
a  member  of  the  board  of  directors  or  a 
committee  member,  or  employing  or 
changing  the  responsibilities  of  an 
individual  to  a  position  as  a  senior 
executive  officer.  As  a  result  of  NCUA 
review  and  questions  from  credit 
unions,  the  Board  proposed  to  clarify 
the  language  contained  in  §  701.14(d)(1) 
(63  FR  59742.  November  8.  1998). 

There  has  been  confusion  as  to  when 
the  Regional  Director  accepts  the  notice 
of  a  proposed  change  in  an  official  or 
senior  officer;  how  long  the  Regional 
Office  has  to  process  the  notice;  and 
when  the  official  or  senior  officer  may 
commence  work.  The  amendment 
clarifies  the  language  in  §  701.14(d)(1)  to 
provide  that  the  Regional  Director, 
within  10  calendar  days  after  receiving 
the  notice  package,  will  notify  the  credit 
union  in  writing  either  that  the  notice 
package  is  complete  and  ready  for 
processing,  or  that  specified  additional 
information  is  needed  and  must  be 
submitted  within  30  calendar  days.  If 
the  initial  notice  is  complete,  the 
Regional  Director  will  issue  a  decision 
of  approval  or  disapproval  within  30 
calendar  days  of  receipt  of  the  notice.  If 
the  initial  notice  is  not  complete,  the 
Regional  Director's  decision  period  is 
tolled  for  the  amoimt  of  time  taken  by 
the  credit  imion  to  provide  the 
requested  additional  information.  If  the 
requested  additional  information  is  not 
submitted  within  30  calendar  days,  the 
Regional  Director  may  either  disapprove 
the  individual  or  review  the  notice 
based  on  the  information  submitted. 
Once  a  notice  is  complete,  if  the 
Regional  Director  does  not  issue  a 
decision  within  the  required  period,  the 
individual  is  approved. 

The  NCUA  Board  has  adopted  the 
new  CRIS  rating  system  for  corporate 
credit  unions.  The  amendment  clarifies 
that  a  CRIS  rating  of  4  or  5  in  either  the 
Financial  Risk  or  Risk  Management 
composite  rating  will  be  one  of  the 
conditions  that  defines  a  "troubled" 
federal  corporate  credit  imion.  As  is  the 
case  for  all  federally  insuured  state  credit 
tuiions  in  the  present  nde,  the  rating 
assigned  by  the  state  supervisor  is 
utilized  in  determining  the  definition  of 
a  "troubled"  federally  insured,  state- 
chartered  corporate  credit  union. 

Language  is  added  to  clarify  that  a  4 
or  5  CAMEL  composite  rating  by  the 
state  supervisor  will  be  a  condition  that 
defines  a  "troubled"  federally  insured, 
state-chartered  corporate  credit  union  in 
states  that  have  not  adopted  the  CRIS 
system.  If  the  state  has  not  adopted 
either  system,  NCUA  will  determine 


and  apply  a  CRIS  rating  using  the 
corporate  credit  union's  core 
examination  workpapers. 

Also,  the  existing  language  of  Section 
701.14  does  not  indicate  that  corporate 
credit  unions  should  submit  notices  of 
changes  in  officials  or  senior 
management  to  the  Director  of  the  Office 
of  Corporate  Credit  Unions  (OCCU). 
Language  was  added  to  the  final  rule  to 
clarify  that  corporate  credit  unions  will 
submit  notices  to  the  Director  of  OCCU 
and  that  the  Director  of  OCCU  will  act 
on  such  notices. 

Summary  of  Comments 

The  NCUA  Board  received  four  (4) 
comment  letters  regarding  the  proposal: 
three  from  national  trade  associations 
and  one  fi'om  a  state-chartered  credit 
union.  Of  the  four  (4)  commenters,  three 
expressed  general  support  for  the 
proposed  language.  The  three 
commenters,  however,  did  not  support 
the  time  frames  set  forth  in  the  latter 
part  of  §  701.14  (d)(1).  The  proposed 
time  frames  would  have  allowed  the 
Regional  Director  or  Director  of  OCCU 
ten  business  days  to  determine  whether 
a  credit  imion  or  corporate  credit 
union's  notice  is  complete.  The 
Regional  Director  or  OCCU  Director 
would  then  have  had  an  additional  30 
days  to  approve  or  disapprove  the 
proposed  official  or  employee.  Two 
commenters  suggested  that  we  allow  the 
Regional  Director  or  Director  of  OCCU 
only  five  (5)  business  days  to  determine 
whether  the  notice  is  complete  and 
ready  for  processing.  The  same  two 
commenters  proposed  that  the  30 
calendar  day  time  frame  begin  on  the 
day  the  agency  receives  the  notice  of  the 
proposed  action  and  not  ftora  the  date 
that  the  RD  or  OCCU  Director  deems  the 
notice  complete.  Both  commenters 
stated  that  while  the  suggested  change 
would  limit  the  amount  of  time  for 
agency  approval,  placement  of  new 
management  would  be  expedited. 

The  fourth  commenter  urged  NCUA  to 
draft  separate  rules  and  regulations  for 
federally  insured  state  chartered  credit 
unions.  The  commenter  did  not  make  a 
general  or  specific  objection  to  the 
proposed  language  of  §  701.14(d)(1). 

As  previously  described,  the 
amendment  partially  incorporates  the 
suggestions  contained  in  the  comment 
letters.  It  allows  the  Regional  Director 
30  calendar  days  from  the  date  the 
notice  is  received  to  approve  or 
disapprove  the  official  or  senior  officer. 
Within  the  first  10  calendar  days, 
however,  the  Regional  Director  will 
send  written  notification  that  the  notice 
package  is  complete  and  ready  for 
processing.  If  the  notice  is  incomplete, 
the  Regional  Director  will  notify  the 


credit  union  in  writing  what  additional 
information  is  needed  and  that  the 
information  must  be  submitted  within 
30  calendar  days.  This  will  prevent 
unreasonable  delays  on  the  part  of  the 
applicant,  considering  that  pre- 
approved  commencement  of  temporary 
service  is  permitted  by  Section  701.14(e) 
of  the  regulations.  The  Regional 
Director's  30  day  time  period  from  the 
date  of  receiving  the  notice  will  be 
tolled  when  additional  information  is 
requested  and  the  Regional  Director  will 
suspend  processing  of  the  notice  until 
the  requested  information  is  submitted. 
If  the  requested  information  is  not 
received  within  30  calendar  days,  the 
Regional  Director  may  disapprove  the 
proposed  individual  or  may  review  the 
application  based  on  the  information 
provided. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the  final 
nde  does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  NCUA  has 
determined  that  the  final  rule  does  not 
constitute  a  significant  regulatory  action 
for  the  puirposes  of  the  Executive  Order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  ftocedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
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Fairness  Act  of  1996  this  is  not  a  major 
rule. 

List  of  Sub)ects  in  12  C3=^  Part  701 

Credit  unions,  Senior  executive 
officials. 

By  the  National  Credit  Union 
Administration  Board  on  May  19, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the  preamble, 
12  CFR  part  701  is  amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows:. 

Authority:  12  U.S.C.  1752(5).  1755, 1756, 
1757, 1759,  1761a,  1761b,  1766, 1767,  1782, 
1784, 1787.  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C.  1861  and  42  U.S.C.  3601-3610. 
Section  701.35  is  also  authorized  by  42  U.S.C 
4311-4312. 

2.  Section  701.14  is  amended  as 
follows. 

a.  Revise  the  introductory  text  of 
paragraph  (b)(3)  and  add  paragraph 
(b)(4). 

b.  Revise  paragraph  (c)(2). 

c.  Amend  paragraph  (d)(1)  by  adding 
two  new  sentences  after  the  first 
sentence  and  by  removing  the  last  three 
sentences  and  adding  five  sentences. 
The  revisions  and  additions  to  section 
701.14  read  as  follows: 

S  701 .14    Change  in  official  or  senior 
executive  officer  in  credit  unions  tturt  are 
newly  cftartered  or  are  in  troubled 
condition. 

***** 

(b)*  *  * 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section  for  corporate  credit 
unions,  "troubled  condition"  means  any 
insiu«d  credit  union  that  has  one  or  a 
combination  of  the  following 
conditions: 

*        *        *        *        * 

(4)  In  the  case  of  a  corporate  credit 
union,  "troubled  condition"  means  any 
insured  corporate  credit  union  that  has 
one  or  a  combination  of  the  following 
conditions: 

(i)  Has  been  assigned 

(A)  A  4  or  5  Corporate  Risk 
hiformation  System  (CRIS)  rating  by 
NCUA  in  either  the  Financial  Risk  or 
Risk  Management  composites,  in  the 
case  of  a  federal  corporate  credit  union, 
or 

(B)  An  equivalent  4  or  5  CRIS  rating 
in  either  the  Financial  Risk  or  Risk 
Management  composites  by  the  state 
supervisor  in  the  case  of  a  federally 
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insured,  state-chartered  corporate  credit 
union  in  a  state  that  has  adopted  the 
CRIS  system,  or  an  equivalent  4  or  5 
CAMEL  composite  rating  by  the  state 
supervisor  in  the  case  of  a  federally 
insured,  state-chartered  corporate  credit 
imion  in  a  state  that  uses  the  CAMEL 
system,  or 

(C)  A  4  or  5  CRIS  rating  in  either  the 
Financial  Risk  or  Risk  Management 
composites  by  NCUA  based  on  core 
workpapers  received  fi-om  the  state 
supervisor  in  the  case  of  a  federally 
insiuBd,  state-chartered  credit  imion  in 
a  state  that  does  not  use  either  the  CRIS 
or  CAMEL  system.  In  this  case,  the  state 
supervisor  will  be  notified  in  writing  by 
the  Director  of  the  Office  of  Corporate 
Credit  Unions  that  the  corporate  credit 
union  has  been  designated  by  NCUA  as 
a  troubled  institution; 

(ii)  has  been  granted  assistance  as 
outlined  under  Sections  116  or  208  of 
the  Federal  Credit  Union  Act. 

(c)*   *  * 

(2)  The  credit  union  meets  the 
definition  of  troubled  condition  as  set 
forth  in  paragraph  701.14(b)(3)  or  (4). 
***** 

(d)  Procedures  for  notice  of  proposed 
change  in  official  or  senior  executive 
officer. 

(.1)  Filing  and  acceptance.  *  *  *  In 
the  case  of  a  corporate  credit  union, 
notice  shall  be  filed  with  the  Director  of 
the  Office  of  Corporate  Credit  Unions. 
Additional  references  herein  to  Regional 
Director  will,  for  corporate  credit 
unions,  mean  the  Director  of  the  Office 
of  Corporate  Credit  Unions.  *  *  * 
Within  ten  calendar  days  after  receiving 
the  notice,  the  Regional  Director  will 
inform  the  credit  union  either  that  the 
notice  is  complete  or  that  additional 
specified  information  is  needed  and 
must  be  submitted  within  30  calendar 
days.  If  the  initial  notice  is  complete, 
the  Regional  Director  will  issue  a 
written  decision  of  approval  or 
disapproval  to  the  individual  and  the 
credit  imion  within  30  calendar  days  of 
receipt  of  the  notice.  If  the  initial  notice 
is  not  complete,  the  Regional  Director 
will  issue  a  written  decision  within  30 
calendar  days  of  receipt  of  the  original 
notice  plus  the  amount  of  time  taken  by 
the  credit  union  to  provide  the 
requested  addition^  information.  If  the 
additional  information  is  not  submitted 
within  30  calendar  days  of  the  Regional 
Director's  request,  the  Regional  Director 
may  either  disapprove  the  proposed 
individual  or  review  the  notice  based  on 
the  information  provided.  If  the  credit 
union  and  the  individual  have 
submitted  all  requested  information  and 
the  Regional  Director  has  not  issued  a 


written  decision  within  the  applicable 
time  period,  the  individual  is  approved. 

***** 

[FR  Doc.  99-13308  Filed  5-26-99;  8:45  am] 
BILLING  CODE  7S35-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  P«t  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 


SUMMARY:  The  NCUA  Board  is  removing 
its  rule  governing  safe  deposit  box 
service.  This  revision  will  eliminate  an 
unnecessary  section  from  the 
regiUations. 

DATES:  Effective  Jime  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  M.  Metz,  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  or 
telephone:  (703)  518-6540. 

SUPm^MENTARY  INFORMATION: 
A.  Background 

On  December  17, 1998,  the  NCUA 
Board  requested  comments  on  the 
proposed  rule  to  remove  §  701.30  of  its 
regulations.  64  FR  57  (January  4, 1999). 
Section  701.30  of  NCUA's  regulations 
provides  that  a  federal  credit  union  may 
lease  safe  deposit  boxes  to  its  members. 
The  NCUA  Board  is  removing  this 
section  to  streamline  the  publication  of 
the  regulations.  The  deletion  of  §  701.30 
does  not  affect  the  authority  of  federal 
credit  unions  to  offer  safe  deposit  box 
service. 

NCUA  has  a  pohcy  of  continually 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  relations 
and  eliminate  redundant  and 
unnecessary  provisions."  Interpretive 
Rulings  and  Poficy  Statement  (IRPS)  87- 
2,  Developing  and  Reviewing 
Government  Regulations.  Review  of 
§  701.30  of  NCUA's  regulations  revealed 
that  this  section  is  an  imnecessary 
provision.  Under  the  Federal  Credit 
Union  Act;  federal  credit  tmions  (FCUs) 
have  the  power  to  exercise  incidental 
powers  that  are  necessary  or  requisite  to 
enable  them  to  carry  on  effectively  the 
business  for  which  they  are 
incorporated.  12  U.S.C.  1757(17).  FCUs 
may  lease  safe  deposit  boxes  to  their 
members  as  part  of  the  routine  services 
they  provide.  The  removal  of  §  701.30 
does  not  affect  this  incidental  authority. 
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B.  Summary  of  Comments 

The  NCUA  Board  received  three 
comments  on  the  proposal:  one  from  a 
credit  union  trade  group  and  two  from 
state  leagues.  All  three  commenters 
supported  the  removal  of  the  regulation. 

C  Regulatory  Procedures 

1 .  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions,  meaning  those  under  $1  million 
in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  imions. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
analysis  is  not  required. 

2.  Paperwork  Reduction  Act 

This  final  rule  to  remove  §  701.30 
does  not  involve  a  collection  of 
information  imder  the  Paperwork 
Reduction  Act.  Accordingly,  NCUA  has 
determined  that  a  Paperwork  Reduction 
analysis  is  not  required. 

3.  Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule 
is  to  remove  a  current  regulation  that 
applies  to  federal  credit  unions,  not 
federally  insured  state  chartered  credit 
imions.  Therefore,  NCUA  has 
determined  that  the  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  the  Executive 
Order. 

4.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and 
determined  that,  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  this  is  not  a  major 
rule. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Safe  deposit  box 
service. 


By  the  National  Credit  Union 
Administration  Board  on  May  19, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  the  National  Credit 
Union  Administration  amends  12  CFR 
part  701  as  follows: 

PART  701 -ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755. 1756. 
1757, 1759,  1761a,  1761b,  1766.  1767,  1782, 
1784.  1787,  1789,  and  1798.  Section  701.6  is 
also  authorized  by  31  U.S.C.  3717.  Section 
701.31  is  also  authorized  by  15  U.S.C.  1601 
etseq.,  42  U.S.C.  1981  and  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C.  4311-4312. 

§701.30    [Removed] 

2.  Part  701  is  amended  to  remove  and 
reserve  §701.30. 

[FR  Doc.  99-13306  Filed  5-26-99;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

1 2  CFR  Parts  701 ,  71 3,  and  741 

Organization  and  Operations  of 
Federal  Credit  Unions;  Fidelity  Bond 
and  insurance  Coverage  for  Federal 
Credit  Unions;  Requirements  for 
Insurance 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

action:  Final  rule. 

summary:  The  NCUA  is  issuing  this  rule 
to  update,  clarify,  revise  and  redesignate 
its  regulation  that  addresses  the 
requirements  for  fidelity  bond  coverage 
for  losses  caused  by  credit  union 
employees  and  officials  and  for  general 
insurance  coverage  for  losses  caused  by 
persons  outside  of  the  credit  union,  e.g., 
losses  due  to  theft,  holdup  or 
vandalism.  The  final  rule  recasts  the 
rule  in  plain  English  format  and  adds 
several  previously  approved  bond  forms 
to  the  regulation. 

DATES:  This  rule  is  effective  July  26, 
1999. 

addresses:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Meltzer,  Associate  General 
Cotmsel,  1775  Duke  Street,  Alexandria, 
VA  22314-3428.  Telephone  Number 
(703) 518-6540. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Credit  Union  Act  sets 
forth  statutory  requirements  for  the 
bonding  of  credit  union  employees  and 
appointed  and  elected  officials.  12 
U.S.C.  1761a,  176lb(2)  and  1766(h).  The 
NCUA  Board  is  directed  to  promulgate 
regulations  setting  forth  both  the 
amoimt  and  character  of  bond 
requirements  for  employees  and 
officials.  The  NCUA  Board  is  also 
granted  the  following  powers 
concerning  bonding: 

To  approve  bona  forms; 

To  set  minimiun  requirements  for 
bond  coverage; 

To  require  such  other  fidelity 
coverage  as  the  Board  may  determine  to 
be  reasonably  appropriate; 

To  approve  a  tnanket  bond  in  lieu  of 
individual  bonds;  and 

To  approve  bond  coverage  in  excess 
of  minimum  fidelity  coverage. 

In  addition,  NCUA's  general 
rulemaking  authority  provides  a 
statutory  basis  for  both  the  bonding 
requirements  of  §  701.20  and  the 
insxirance  coverage  requirements  related 
to  losses  caused  by  persons  outside  the 
credit  union.  12  U.S.C.  1766(a), 
1789(a)(ll). 

NCUA  has  a  policy  of  periodically 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  regulations 
and  eliminate  redimdant  and 
imnecessary  provisions."  IRPS  87-2, 
Developing  and  Reviewing  Government 
Regulations.  As  part  of  its  regulatory 
review  program,  NCUA  reviewed 
§  701.20  to  determine  whether  the 
language  of  the  regulation  was  clear  and 
effective.  As  a  result  of  that  review  on 
December  17, 1998,  the  NCUA  Board 
proposed  changes  to  this  regulation  (64 
FR  58,  January  4, 1999)  to  increase 
regulatory  effectiveness  by  making  it 
easier  for  credit  unions  to  imderstand 
the  requirements  regarding  fidelity 
bonds  and  other  insurance.  The 
proposed  rule  also  added  a  number  of 
additional  bond  forms  which  have  been 
approved  by  the  NCUA  for  use  by 
federal  credit  imions. 

In  addition,  the  proposed  rule 
provided  for  an  aggregate  limit  of 
liability  no  less  than  twice  the  single 
loss  limit  of  liability  stated  in  the 
fidelity  bond.  Most  bond  forms 
currently  in  use  provide  for  such  an 
aggregate  liability  limit. 

B.  Comments 

Five  comment  letters  were  received. 
Of  these,  three  were  received  from  state 
credit  union  leagues,  one  from  a 
national  credit  union  trade  association, 
and  one  from  an  insvuance  company. 
All  five  concurred  writh  the  final  nUe. 
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Two  commenters  noted  that  the 
proposal  uses  the  terms  surety  and 
fidelity  interchangeably,  and  suggest 
that  for  the  sake  of  clarity  the  term 
fidelity  be  used  throughout.  The  term 
siu^ty  has  been  eliminated  from  the 
final  rule  and  the  term  fidelity  used 
throughout. 

One  conunenter  suggested  that  NCUA 
clarify  that  the  provision  requiring  that 
an  aggregate  limit  of  liability  be  twice 
the  single  loss  limit  of  liability  does  not 
apply  to  optional  coverages,  but  only  to 
required  fidelity  coverage.  Section 
713.5(d>of  the  find  rule  has  been 
modified  to  adopt  this  suggested 
change.  Section  713.5(e)  has  also  been 
clarified  to  provide  that  a  credit  imion 
need  only  obtain  prior  written  approval 
from  the  NCUA  Board  for  a  reduction  in 
required  fidelity  bond  coverage.  A  credit 
imion  board  of  directors  may  modify 
optional  insiu'ance  coverage  as  business 
needs  dictate. 

One  conunenter  suggested  a 
clarification  related  to  Section  713.2, 
which  sets  forth  the  responsibilities  of 
a  board  of  directors  to  annually  review 
a  federal  credit  imion's  insurance 
coverage  to  ensure  its  adequacy.  This 
conunenter  suggested  that  either  the 
regulation  or  preamble  state  that  the 
board  of  directors  may  discharge  its 
duties  in  this  respect  by  requiring  that 
management  provide  it  with  an  annual 
report  on  the  credit  union's  insiuance 
coverage.  The  manner  in  which  a  board 
of  directors  chooses  to  discharge  its 
responsibilities  imder  Section  713.2  will 
differ  from  credit  union  to  credit  union. 
However  it  chooses  to  do  so,  the 
ultimate  responsibility  remains  with  the 
board  of  directors.  Accordingly,  the 
final  rule  remains  as  proposed. 

With  respect  to  the  miniTmim  bond 
limits  and  maximum  deductibles  set 
forth  in  the  proposal,  three  commenters 
conciured  with  the  proposed  amounts. 
One  conunenter  suggested  that  the 
maximiun  deductible  for  the  largest 
credit  unions  be  increased  from 
$200,000  to  $500,000.  NCUA  has 
continued  these  amoimts  as  proposed. 

One  conunenter  noted  that  while  the 
proposed  rule  was  drafted  in  terms  of 
requirements  for  individual  credit 
unions,  and  while  most  fidelity  bond 
policies  are  in  fact  purchased  separately 
by  credit  unions,  there  have  been 
instances  where  credit  unions  have 
joinUy  purchased  fidelity  bond^policies. 
This  conunenter  also  noted  that  the 
majority  of  policies  written  today  carry 
an  aggregate  limit  of  two  times  the 
single  loss  limit  of  liability,  a  limitation 
required  under  the  final  rule.  The 
conunenter  was  concerned  that  in  these 
cases  a  loss  suffered  by  one  or  two  of  the 
joint  policy  holders  could  reduce  the 


amoimt  of  coverage  aveiilable  for  the 
other  joint  policy  holders  below  the 
required  Tninimnm  amoiuit,  i.e.  two 
losses  equal  to  the  single  loss  limit  of 
liability  would  exhaust  the  coverage 
available  for  all  credit  umons  to  zero 
even  though  some  of  these  credit  imions 
would  not  have  suffered  a  loss. 

This  conunenter  also  noted  a  concern 
with  the  joint  purchase  of  fidelity  bond 
policies  even  when  the  policy 
purchased  does  not  have  an  aggregate 
limit  of  liability.  While  it  is  true  that  a 
.  loss  suffered  by  one  credit  imion  would 
not  reduce  the  amount  of  coverage 
available  to  the  other  credit  unions 
piuchasing  the  policy,  this  conunenter 
suggested  that,  when  several  credit 
unions  piuchase  a  policy  in  a  group, 
they  may  not  give  adequate  attention  to 
providing  for  the  specific  risks  faced  by 
individual  credit  unions.  Compromises 
might  be  made  in  coverage  amoimts  that 
would  not  be  made  if  the  policy  were 
purchased  individually. 

In  addition,  this  conunenter  argued 
that  the  joint  policy  holders  might  not 
adjust  coverages  in  a  timely  manner 
because  of  the  difficulty  of  doing  so  in 
a  group  purchasing  scenario.  The  Board 
notes  tiiat  §  713.5  of  the  regulation 
requires  that  a  credit  union  increase  its 
bond  coverage  within  thirty  days  of 
certain  events  having  occurred.  The 
Board  also  reserves  the  right,  pursuant 
to  §  713.7,  to  require  a  credit  imion  to 
purchase  additional  coverage  within 
thirty  days  if  it  deems  current  coverage 
to  be  inadequate.  Both  sections  would 
be  more  difficult  to  implement  for  a 
credit  union  holding  a  jointiy  purchased 
fidelity  bond  policy. 

In  light  of  these  concerns  §  713.3  of 
the  final  rule  has  been  clarified  to 
provide  that  a  fidelity  bond  must  be 
individually  purchased  by  each  federal 
credit  union. 

Reguktory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  a  regulatory 
flexibility  analysis  was  not  required. 

Paperwork  Reduction  Act 

The  final  rule  has  no  information 
collection  requirements;  therefore,  no 
Paperwork  Reduction  Act  analysis  was 
required. 


Executive  Order  12612 

The  NCUA  Board  has  determined  that 
the  final  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  it  is  not  a  major 
rule. 

List  of  Subjects 

12  CFR  Part  701 

Credit,  Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  713 

Credit  unions.  Fidelity  bonds. 

12  CFR  Part  741 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  this  19th  day  of  May, 
1999. 

Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  chapter  VII  is 
amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS     ^ 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755. 1756. 
1757,  1759.  1761a.  1761b.  1766.  1767,  1782. 
1784. 1787. 1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

f  701 .20    [Removed  and  Reserved] 

2.  Part  701  is  amended  by  removing 
and  reserving  701.20. 

3.  Part  713  is  added  to  read  as  follows: 


^ 
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PART  713— HDEUTY  BOND  AND 
INSURANCE  COVERAGE  FOR 
FEDERAL  CREDIT  UNIONS 

Sec. 

713.1  What  is  the  scope  of  this  section? 

713.2  What  are  the  responsibilities  of  a 
credit  union's  board  of  directors  under 
this  section? 

713.3  What  bond  coverage  must  a  credit 
union  have? 

713.4  What  bond  forms  may  be  used? 

713.5  What  is  the  required  minimum  dollar 
amount  of  coverage? 

713.6  What  is  the  permissible  deductible? 

713.7  May  the  NCUA  Board  require  a  credit 
union  to  secure  additional  insurance 
coverage? 

Authority:  12  U.S.C.  1761a,  1761b,  1766(a), 
1766(h),  1789(a)(ll). 


§  71 3.1    What  is  the  scope  of  ttiis  section? 

This  section  provides  the 
requirements  for  fidelity  bonds  for 
Federal  credit  union  employees  and 
officials  and  for  other  insurance 
coverage  for  losses  such  as  theft, 
holdup,  vandalism,  etc.,  caused  by 
persons  outside  the  credit  union. 

§  71 3.2    What  are  the  responsibilities  of  a 
credit  union's  t>oard  of  directors  under  this 
section? 

The  board  of  directors  of  each  Federal 
credit  union  must  at  least  annually 
review  its  fidelity  and  other  insurance 
coverage  to  ensure  that  it  is  adequate  in 
relation  to  the  potentials  risks  facing  the 
credit  union  and  the  minimiun 
requirements"  set  by  the  Board. 


§  71 3.3    What  bond  coverage  must  a  credit 
union  itave? 

At  a  minimum,  your  bond  coverage 
must: 

(a)  Be  purchased  in  an  individual 
policy  from  a  company  holding  a 
certificate  of  authority  from  the 
Secretary  of  the  Treasiuy ;  and 

(b)  Include  fidelity  bonds  that  cover 
fraud  and  dishonesty  by  all  employees, 
directors,  officers,  supervisory 
committee  members,  and  credit 
committee  members. 

S  71 3.4    What  bond  forms  may  be  used? 

(a)  The  following  basic  bonds  may  be 
used  without  prior  NCUA  Board 
approval: 


Credit  union  fomi  No. 


Canier 


Credit  Union  Blanket  Bond  Standard  Form  23  of  the  Surety  Association 

of  America  (revised  May  1950). 
Extended  Fonn  23 

100 ;. 

200 

300 

400  ; 

AIG23  

Reliance  Pretended  Form  23 « 

Form  31  

Form  24  with  Credit  Union  Endorsement 

Fomi  40325  ., 

Form  F2350 

Form  9993  (6/97) 

Credit  Union  Blanket  Bond  (1/96)  


Various. 

USFG. 

CUMIS  (only  approved  for  corporate  credit  union  use). 

CUMIS. 

CUMIS. 

CUMIS. 

National  Union  Fire  Insurance  Co.  of  Pitts.,  PA. 

Reliance  Insurance  Company. 

ITT  Hartford. 

Continental  (only  approved  for  corporate  credit  union  use). 

St.  Paul  Fire  and  Marine. 

Fidelity  &  Deposit  Co.  Of  Maryland. 

Progressive  Casualty  Insurance  Co. 

Cooperatives  de  Seguros  Multiples  de  Puerto  Rico. 


(b)  To  use  any  of  the  following,  you 
need  prior  written  approval  from  the 
Board: 

{1}  Any  other  basic  bond  form;  or 


(2)  Any  rider  or  endorsement  that 
limits  coverage  of  approved  basic  bond 
forms. 


§713.5    What  is  the  required  minimum 
dollar  amount  of  coverage? 

(a]  The  minimum  required  amoimt  of 
fidelity  bond  coverage  for  any  single 
loss  is  computed  based  on  a  Federal 
credit  union's  total  assets. 


Minimum  bond 


$0  to  $10,000  

$10,001  to  $1,000,000  

$1 ,000,001  to  $50,000,000  ... 
$50,000,001  to  $295,000,000 

Over  $295,000.000 


Coverage  equal  to  the  credit  union's  assets. 

$10,000  for  each  $100,000  or  fraction  thereof. 

$100,000  plus  $50,000  for  each  million  or  fraction  over  $1,000,000. 

$2,550,000  plus  $10,000  for  each  million  or  fractk}n  thereof  over 

$50,000,000. 
$5,000,000. 


(b)  This  is  the  minimum  coverage 
required,  but  a  Federal  credit  union's 
board  of  directors  should  purchase 
additional  coverage  when 
circumstances,  such  as  cash  on  hand  or 
cash  in  transit,  warrant. 

(c)  While  the  above  is  the  required 
minimum  amount  of  bond  coverage, 
credit  unions  should  maintain  increased 
coverage  equal  to  the  greater  of  either  of 
the  following  amounts  within  thirty 
days  of  discovery  of  the  need  for  such 
increase: 


(1)  The  amount  of  the  daily  cash  fund, 
i.e.  daily  cash  plus  anticipated  daily 
money  receipts  on  the  credit  union's 
premises,  or 

(2)  The  total  amoimt  of  the  credit 
union's  money  in  transit  in  any  one 
shipment. 

(3)  Increased  coverage  is  not  required 
pursuant  to  paragraph  (c)  of  this  section, 
however,  when  the  credit  union 
temporarily  increased  its  cash  fund 
because  of  unusual  events  which  cannot 
reasonably  be  expected  to  recur. 


(d)  Any  aggregate  limit  of  liability 
provided  for  in  a  fidelity  bond  policy 
must  be  at  least  twice  the  single  loss 
limit  of  liability.  This  requirement  does 
not  apply  to  optional  insurance 
coverage. 

(e)  Any  proposal  to  reduce  your 
required  bond  coverage  must  be 
approved  in  writing  by  the  NCUA  Board 
at  least  twenty  days  in  advance  of  the 
proposed  effective  date  of  the  reduction. 
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§713.6    What  is  the  permissible 
deductible?    . 

(a)(1)  The  maximum  amount  of 
allowable  deductible  is  computed  based 

Assets     ' 


on  a  Federal  credit  imion's  asset  size,  as 
follows: 


$(>-$100,000 

$100.001-$250,000  ... 
$250.001 -$1,000,000 
Over  $1,000,001  


Maximum  deductjt>le 


No  deductibles  allowed. 
$1,000. 
$2,000. 

$2,000  plus  1/1000  of  total  assets  up  to  a  maximum  deductit)le  of 
$200,000. 


(2)  The  deductibles  may  apply  to  one 
or  more  insurance  clauses  in  a  policy. 
Any  deductibles  in  excess  of  the  above 
amoimts  must  receive  the  prior  written 
permission  of  the  NCUA  Board. 

(b)  A  deductible  may  not  exceed  10 
percent  of  a  credit  union's  Regular 
Reserve  unless  a  separate  Contingency 
Reserve  is  set  up  for  the  excess.  In 
computing  the  maximum  deductible, 
valuation  accounts  such  as  the 
allowance  for  loan  losses  cannot  be 
considered. 

§  713.7    INay  the  NCUA  Board  require  a 
credit  union  to  secure  additional  insurance 
coverage? 

The  NCUA  Board  may  require 
additional  coverage  when  the  Board 
determines  that  a  credit  union's  current 
coverage  is  inadequate.  The  credit  union 
must  purchase  this  additional  coverage 
within  30  days. 

PART  741— nEQUIREMENTS  FOR 
INSURANCE 

4.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

5.  Section  741.201(a)  and  (b)  are 
amended  by  removing  "§  701.20"  and 
adding  "Part  713"  in  its  place. 

[FR  Doc.  99-13309  Filed  5-26-99;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701, 722, 723  and  741 
RIN  3133-AB91 

Organization  and  Operation  of  Federal 
Credit  Unions;  Appraisals;  Memtier 
Business  Loans;  and  Requirements  for 
Insurance 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  The  NCUA  is  updating, 
clarifying  and  streamlining  its  existing 


rules  concerning  member  business  loans 
and  appraisals  for  federally  insured 
credit  unions,  as  well  as  implementing 
recent  statutory  limitations  regarding 
member  business  loansN 

The  intended  effect  of  this  rule  is  to 
reduce  regidatory  burden,  maintain 
safety  and  soundness,  implement 
statutory  limits  and  provide  guidance 
on  the  statutory  exception  for  qualifying 
credit  imions  from  Ifce  statutory 
aggregate  limit  on  a  credit  union's 
outstanding  member  business  loans. 

DATES:  This  rule  is  effective  June  28, 
1999. 

ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  J.  McKenna,  Senior  Staff 
Attorney,  Division  of  Operations,  Office 
of  General  Counsel,  at  the  above  address 
or  telephone:  (703)  518-6540;  or  David 
M.  Marqius,  Director,  Office  of 
Examination  and  Insiu-ance,  at  the  above 
address  or  telephone:  (703)  518-6360. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  July  23, 1997,  the  Board  issued 
proposed  amendments  to  the  regulation 
governing  member  business  loans 
(Previous  Section  701. 21  (hi  and 
Proposed  Part  723  of  NCUA's 
Regulations)  and  appraisals  (Part  722  of 
NCUA's  Regulations)  with  a  sixty-day 
comment  period.  62  FR  41313  (August 
1, 1997).  The  Credit  Union  Membership 
Access  Act  (the  Act)  was  enacted  into 
law  on  August  7, 1998.  Public  Law  105- 
219, 112  Stat.  913  (1998).  Among  other 
things,  the  Act  imposed  a  new  aggregate 
limit  on  a  federally-insured  credit 
imion's  outstanding  member  business 
loans.  However,  the  Act  also  provided 
for  three  circiunstances  where  a  credit 
union  could  qualify  for  an  exception 
from  the  aggregate  limit.  On  September 
23, 1998,  the  NCUA  Board  issued  an 
interim  final  member  business  loan  rule 
with  a  sixty-day  comment  period.  63  FR 
51793  (September  29,  1998).  The 
comment  period  was  extended 
November  19, 1998,  for  an  additional 


sixty  days.  63  FR  65532  (November  27, 
1998). 

B.  Comments 

Eighty-seven  comments  were 
received.  Comments  were  received  from 
twenty-five  federal  credit  unions,  ten 
state-chartered  credit  unions,  eleven 
state  leagues,  three  national  credit  union 
trade  associations,  one  association  of 
state  supervisors,  one  appraisal  trade 
association,  fifteen  banks,  eighteen  bank 
trade  associations,  two  law  firms,  and 
one  government  agency.  Except  for  the 
bank  and  bank  trade  associations,  the 
commenters  were  generally  supportive 
of  the  interim  final  rule,  although  most 
commenters  suggested  ways  they  would 
modify  the  final  rule.  The  bank  and 
bank  trade  association  comments  are 
summarized  in  a  separate  section. 

Section-by-Section  Anal)rsi8  and  NCUA 
Board  Decisions 

Section  723.1(a)— What  is  a  Member 
Business  Loan? 

This  section  provides  a  definition  of 
a  member  business  loan.  The  Act  sets 
forth  the  definition  of  a  member 
business  loan,  so  NCUA  can  no  longer 
define  the  term. 

Therefore,  a  member  business  loan 
means  any  loan,  line  of  credit,  or  letter 
of  credit,  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate  or 
other  business  investment  property  or 
venture,  or  agricultural  purposes. 
Section  107A(c)(l)(a)  of  the  Act.  The 
final  rule  clarifies  that  unfunded 
commitments  are  included  in 
determining  whether  a  loan  is  a  member 
business  loan. 

Three  commenters  requested  that 
loans  made  to  churches  or  other 
religious  organizations  be  exempt  from 
the  definition  of  a  member  business 
loan.  These  commenters  stated  that 
while  chiut:hes  may  be  organized  as 
corporations,  any  loanjo  such  a 
corporation  would  not  be  for  a 
"commercial"  purpose.  These 
commenters  stated  that  the  term 
"business"  implies  for-profit  activity. 
The  NCUA  Board  disagrees  with  these 
commenters.  In  general,  a  loan  to  a  non- 
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natural  person  will  qualify  as  a  member 
business  loan.  Although  a  loan  to  a 
church  is  not  for  a  profit  making 
purpose,  it  does  have  a  "corporate" 
purpose  as  that  term  is  generally 
imderstood.  If  the  purpose  of  the  loan  is 
to  benefit  the  institution,  even  a  non- 
profit unincorporated  association,  then 
it  has  a  corporate  purpose.  For  example, 
a  loan  to  build  a  new  church  has  the 
same  corporate  purpose  as  a  loan  to  a 
non-profit  association  to  acquire  a  new 
headquarters  building.  Even  though  the 
purpose  (functions)  of  the  institutions 
differ,  the  purpose  for  the  loan  does  not. 

Section  723.1(b) — Exceptions  to  the 
General  Rule 

This  section  sets  forth  five  exceptions 
to  the  general  definition  of  a  member 
business  loan.  The  exceptions  are 
established  by  the  Act  and  are  virtually 
identical  to  the  exceptions  in  the 
previous  member  business  loan  rule. 
The  following  loans  are  excepted  from 
the  member  business  loan  definition:  (1) 
an  extension  of  credit  fully  secured  by 
a  lien  on  a  l-to-4  family  dwelling  that 
is  the  primary  residence  of  a  member; 
(2)  an  extension  of  credit  fully  secured 
by  shares  in  the  credit  union  making  the 
extension  of  credit  or  deposits  in 
financial  institutions;  (3)  an  extension  of 
credit  that  meets  the  member  business 
loan  definition  made  to  a  borrower  or  an 
associated  member  that  has  a  total  of  all 
such  extensions  of  credit  in  an  amount 
equal  to  or  less  than  $50,000;  (4)  an 
extension  of  credit  where  the  repayment 
is  fully  insiued  or  fully  guaranteed  by, 
or  where  there  is  an  advance 
commitment  to  purchase  in  full  by,  an 
agency  of  the  federal  government  or  of 
a  state,  or  any  political  subdivision 
thereof;  or  (5)  an  extension  of  credit  that 
is  granted  by  a  corporate  credit  imion 
(as  that  term  is  defined  by  the  Board)  to 
another  credit  union. 

Three  commenters  requested  that  the 
$50,000  limit  be  increased  to  $100,000. 
Another  commenter  also  suggested  an 
increase  in  the  limit.  The  NCUA  Board 
cannot  increase  the  dollar  threshold 
because  the  Act  sets  the  dollar  limit. 

Two  commenters  recognized  that 
NCUA  does  not  have  the  authority  to 
adopt  a  definition  of  a  member  business 
loan  that  is  different  from  the  one 
provided  by  the  Act,  but  encouraged  the 
agency  to  provide  some  guidance  on  the 
meaning  of  "commercial"  loan  or 
"investment  property."  The  NCUA 
Board  believes  that  the  interpretation 
given  to  these  terms  will  depend  on  the 
facts  of  a  particular  case.  However,  in 
general,  the  NCUA  Board  interprets 
"commercial"  as  any  loan  that  does  not 
fit  in  the  standard  category  of  consiuner 
lending.  The  NCUA  Board  interprets 


"investment  property"  as  a  property 
that  is  intended  to  produce  income. 

Two  commenters  stated  that  NCUA 
should  specifically  exclude  vacation 
homes  and  other  residences  related  to  a 
member's  professional  mobility  that  are 
not  for  investment  purposes  from  the 
definition  of  "commercial."  One 
commenter  requested  that  a  loan  fully 
secured  by  a  lien  on  a  dwelling  that  is 
the  member's  secondary  or  vacation 
home  should  be  added  to  the  loans 
specifically  excluded  from  the 
definition  of  member  business  loans. 
Two  conmienters  requested  that  a 
second  l-to-4  femily  home  should  also 
be  excluded  fit)m  the  definition.  The 
NCUA  Board  believes  that  since 
Congress  used  the  term  "primary 
residence,"  the  exemption  cannot  be 
expanded  to  include  other  types  of 
homes  a  member  may  use  as  collateral 
in  obtaining  a  loan.  However,  a  loan  to 
purchase  or  refinance  a  vacation  home 
or  other  residence  that  is  not  generally 
used  for  investment'purposes  does  not 
meet  the  definition  of  a  member 
business  loan. 

One  commenter  suggested  that  NCUA 
exempt  retirement  homes  from  the 
member  business  loan  definition 
because  such  homes  will  eventually  be 
a  primary  residence.  This  commenter 
also  suggested  defining  "primary 
residence"  in  the  definition  section. 
Although  the  Board  does  not  believe  the 
term  "primary  residence"  needs  to  be 
defined,  to  avoid  any  misimderstanding, 
the  Board  is  once  again  reiterating  that 
a  federal  credit  union  may  finance  a 
future  retirement  home  imder  the  long- 
term  mortgage  authority.  If  at  the  time 
the  loan  is  made,  the  member's  intent  is 
to  establish  a  new  principal  residence, 
either  immediatefy  or  some  time  in  the 
future,  the  federal  credit  union  may 
grant  a  long-term  mortgage  seciu^d  by 
the  second  home.  Under  this  analysis, 
since  the  member  intends  to  occupy  this 
residence  as  his  or  her  primary 
residence,  the  credit  union  may  grant  a 
second  home  loan  imder  the  long-term 
mortgage  authority  and  the  loan  is 
exempt  fit)m  the  definition  of  a  member 
business  loan  as  long  as  the  source  of 
repayment  is  not  dependent  on  rental 
income  involving  the  residence. 

One  commenter  suggested  that  the 
final  rule  clarify  that  an  advance 
commitment  to  purchase  a  loan  by  a 
federally  chartered  financial  institution 
would  be  considered  a  commitment 
from  a  federal  agency  and  be  excluded 
from  the  definition  of  a  business  loan. 
The  NCUA  Board  does  not  believe  such 
an  exemption  is  permissible  imder  the 
Act  and  thus  is  not  adopting  this 
commenter's  suggestion  in  the  final 
rule.  Of  course,  loans  to  credit  unions 


by  a  corporate  credit  union  are  exempt 
from  the  definition  of  a  member 
business  loan. 

One  commenter  requested  that  NCUA 
clarify  that  the  amount  of  any  loan  fully 
guaranteed  by  the  federal,  state  or  local 
government  is  not  included  in 
determining  whether  the  $50,000 
threshold  has  been  reached.  The  reason 
is  that  small  business  administration 
loan  programs  do  not  guarantee  full 
repayment,  only  the  amount  of  the  loan 
that  is  not  guaranteed  should  be 
considered  in  determining  whether  the 
threshold  has  been  reached.  The  NCUA 
Board  agrees  and  a  credit  union  need 
not  indude  that  portion  of  a  loan  that 
is  guaranteed  toward  the  $50,000 
threshold. 

One  commenter  questioned  whether 
the  final  rule  applies  to  corporate  credit 
xmions,  and  specifically  to  corporate 
credit  union  loans  to  non-credit  union 
members.  The  Act  does  not  distinguish 
between  corporate  and  natural  person 
credit  unions.  Since  the  NCUA  Board 
has  not  been  provided  any  compelling 
reason  on  why  this  rule  should  not 
apply  to  corporate  credit  unions 
granting  member  business  loans  to 
entities  other  than  credit  imions,  the 
final  rule  applies  to  all  types  of  federally 
insured  credit  unions. 


Section  723.2- 
Activities? 


■What  Are  the  Prohibited 


This  section  sets  forth  who  is 
ineligible  to  receive  a  member  business 
loan.  The  interim  final  rule  identified  as 
ineligible  the  following  persons:  (1)  Any 
member  of  the  board  of  directors  who  is 
compensated  as  such;  (2)  the  chief 
executive  officer;  (3)  any  assistant  chief 
executive  officers;  (4)  the  chief  financial 
officer;  or  (5)  any  associated  member  or 
immediate  family  member  of  anyone 
listed  in  1—4.  The  interim  final  rule  also 
added  senior  management  employees  to 
the  provision  prohibiting  equity 
agreements  or  joint  ventures.  "■ 

Four  commenters  supported  the 
prohibition  on  member  business  loans 
as  set  forth  in  this  section.  Six 
commenters  requested  that  senior 
management  officials,  compensated 
directors,  and  immediate  family 
members  thereof,  be  able  to  receive 
member  business  loans.  One  commenter 
stated  that  associated  members  or 
immediate  family  members  of  anyone 
specifically  prohibited  should  be 
eligible  to  receive  a  member  business 
loan.  One  commenter  stated  that  ten 
states  allow  compensation  for  the  board 
of  directors  and  ihe  prohibition  on 
compensated  directors  obtaining 
member  business  loans  should  not 
apply  to  state  chartered  credit  unions. 
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The  agency  has  historically  included 
compensated  directors  as  persons  who 
were  prohibited  from  receiving  member 
business  loans.  In  the  past,  the  agency 
has  believed  that  the  compensated 
director  might  unduly  influence  the 
other  directors  to  have  the  credit  union 
grant  questionable  and/or  risky  member 
business  lo^s  to  the  compensated 
director  and/or  their  family  members. 
Recent  agency  experience  in  other 
lending  areas  has  led  the  NCUA  Board 
to  believe  that  such  influence  would 
probably  be  minimal  or  non  existent. 
Therefore,  the  NCUA  Board  is 
eliminating  the  prohibition  on  member 
business  loans  to  the  compensated 
director.  However,  to  maintain  proper 
internal  controls,  the  board  of  directors 
must  approve  the  loan  to  the 
compensated  director  and  the 
compensated  director  must  be  recused 
from  the  decision  to  grant  or  deny  the 
loan. 

Section  723.3— What  Are  the 
Requirements  for  Construction  and 
Development  Lending? 

This  section  sets  forth  the 
requirements  for  construction  and 
development  lending.  NCUA  clarified  in 
the  preamble  to  the  interim  final  rule 
that  construction  and  development 
loans  below  the  dollar  limits, 
individually  and/or  in  the  aggregate,  are 
not  considered  to  be  member  business 
loans  for  the  purpose  of  this  rule.  Thus, 
if  a  member.has  a  construction  loan  for 
$40,000,  and  no  other  outstanding 
business  type  loans,  including 
xmfunded  business  type  lines  of  credit, 
then  the  construction  loan  is  not  a 
member  business  loan.  No  substantive 
comments  were  received  on  this  section. 
The  Board  is  adopting  this  section  in 
final  as  set  forth  in  the  interim  final 
rule,  except  the  term  "reserves"  has 
been  replaced  by  the  term  "net  worth" 
and  the  word  "independent"  has  been 
eliminated  from  paragraph  (c)  since 
most  financial  institutions  use  qualified 
employees  to  conduct  draw  inspections. 

Section  723.4— What  Are  the  Other 
Applicable  Regulations? 

This  section  merely  describes  the 
other  NCUA  lending  rules  credit  unions 
must  follow  when  granting  member 
business  loans  to  the  extent  they  are 
consistent  with  this  regulation.  One 
commenter  supported  this  section.  Six 
commenters  opposed  appl}ang  these 
standards  to  federally  insured  credit 
unions.  These  commenters  requested 
that  NCUA,  instead,  clearly  state  that 
this  section  does  not  apply  to  federally 
insured  state  chartered  credit  imions 
except  as  may  be  specified  in  Part  741 
of  NCUA's  Regulations.  The  NCUA 


Board  agrees  and  the  final  rule 
incorporates  this  change. 

Section  723.5— How  Do  You  Implement 
a  Member  Business  Loan  Program? 

This  section  sets  forth  the 
requirement  that  the  board  of  directors 
adopt  business  loan  policies  and  review 
them  at  least  annually.  This  section  also 
requires  the  board  to  use  the  services  of 
an  individual  with  at  least  two  years 
direct  experience  in  the  t)T)e  of  lending 
in  which  the  credit  union  will  be 
engaging.  The  preamble  to  the  interim 
final  rule  also  clarified  that  NCUA  does 
not  necessarily  require  experience  with 
business  loans  in  general  but,  rather,  the 
experience  could  also  be  with  the  type 
of  loans  the  credit  imion  intends  to 
grant.  The  prearnble  also  clarified  that 
credit  imions  need  not  hire  staff  to  meet 
the  requirements  of  this  section; 
however,  credit  unions  must  ensiu^  that 
the  expertise  is  available.  Credit  imions 
can  meet  the  experience  requirement 
through  various  approaches.  For 
example,  a  credit  union  can  use  the 
services  of  a  CUSO,  an  employee  of 
another  credit  union  or  other  financial 
institution,  an  independent  contractor, 
or  other  third  parties.  However,  the 
actual  decision  to  grant  a  loan  must 
reside  with  the  credit  union. 

Nine  commenters  believe  the  two-year 
experience  requirement  is  reasonable. 
Three  commenters  objected  to  the  two- 
year  experience  requirement.  One 
commenter  stated  that  the  employee 
should  only  be  required  to  have  general 
business  lending  experience  and  not 
direct  experience  writh  a  certain  tjrpe  of 
loan  or  collateral.  One  commenter 
believed  this  section  should  be  clarified 
to  state  that  a  credit  union  need  only 
have  at  least  two  years  experience  in 
making  loans  secured  by  a  particular 
class  of  collateral  and  not  necessarily 
two  years  experience  in  making 
business  loans. 

The  NCUA  Board  believes  it  crucial 
for  a  credit  union  to  have  experienced 
personnel  involved  in  making  decisions 
regarding  business  lending.  Member 
business  loans  require  special  expertise 
in  virtually  all  phases  of  origination  and 
administration.  The  experience 
requirement  can  be  met  by  either 
general  business  lending  experience  or 
experience  with  granting  loans  for  a 
particular  purpose  or  secured  by  a 
particular  collateral.  Therefore,  the 
NCUA  Board  is  adopting  this  section  in 
the  final  rule  as  set  forth  in  the  interim 
final  rule. 

Section  723.6— What  Must  Your 
Member  Business  Loan  Policy  Address? 
This  section  set  forth  those  items  that 
credit  unions  must  address  in  their 


written  business  loan  policies.  The 
interim  final  rule  used  the  term 
"determination  of  value"  instead  of 
"appraisal"  in  the  discussion  of  written 
loan  policies.  One  commenter  stated 
that  NCUA  should  use  the  term 
"appraisal."  The  Board  believes  that  the 
term  "determination  of  value"  is  more 
appropriate  since  the  term  "appraisal" 
unduly  emphasizes  member  business 
loans  as  real  estate  loans.  The  term 
"determination  of  value"  clarifies  that, 
whether  a  member  business  loan  is 
collateralized  by  real  estate  or  other 
types  of  collateral,  credit  unions  must 
address  the  value  of  the  collateral. 
Two  commenters  requested  that 
NCUA  state  that  the  maturity  limit  for 
member  business  loans  applies  only  to 
federal  credit  unions  and  not  state 
chartered  credit  unions.  As  stated  in  the 
preamble  to  the  interim  final  rule, 
federally  insured  state-chartered  credit 
unions  can  grant  business  loans  with  a 
maturity  limit  consistent  with  state  law. 
The  final  rule  does  not  impose  any 
maturity  limits  for  state-chartered  credit 
unions. 

One  commenter  stated  that  all  the 
documentation  listed  in  this  section  is 
not  necessary  for  every  member 
business  loan.  The  NCUA  Board  agrees. 
The  interim  final  rule,  as  well  as  the 
final  rule,  provides  the  board  of 
directors  with  significant  discretion  to 
determine  the  documentation  necessary 
to  make  the  decision  whether  a  member 
business  loan  should  be  granted. 

One  commenter  stated  that  credit 
unions  should  be  required  to  conduct  a 
periodic  review  of  financial  statements. 
Agency  experience  has  demonstrated 
that,  in  most  cases,  a  credit  union  will 
ordinarily  review  the  financial 
statements  of  its  open-end  business 
loans.  The  NCUA  Board  is  not  requiring 
in  the  final  rule,  a  review  of  financial 
statements  on  all  member  business 
loans. 

The  NCUA  Board  is  adopting  this 
section  in  final  as  set  forth  in  the 
interim  final  rule  except  the  term 
"reserves"  has  been  replaced  by  the 
term  "net  worth." 

Section  723.7— What  Are  the  (bilateral 
and  Security  Requirements? 

This  section  sets  forth  the  remaining 
issues  that  written  loan  policies  must 
address,  including  loan-to-value  ratios 
and  the  requirement  for  the  personal 
liability  and  guarantee  of  the  member. 
As  is  the  current  practice,  loan-to-value 
ratios  apply  to  the  entire  loan  that  is  in 
excess  of  $50,000. 

Questions  have  been  raised  on  loan- 
to-value  ratios  for  multiple  member 
business  loans  to  the  same  borrower.  If 
multiple  loans  are  on  the  same 
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collateral,  the  loan-to-value  limitation 
will  apply  to  any  loan  where  the 
aggregate  amount  of  the  loans  exceed 
$50,000.  For  example,  if  a  credit  union 
makes  a  loan  on  a  piece  of  real  estate  for 
$40,000  and  subsequenUy  makes 
another  $40,000  loan  on  the  same 
collateral,  the  loan-to- value  limitation 
applies  to  the  second  loan.  The  NCUA 
will  not  allow  a  credit  imion  to 
circumvent  the  loan-to-value  ratios 
simply  be  making  numerous  loans  for 
less  than  $50,000  on  the  same  collateral. 
If  the  first  member  business  loan  to  a 
borrower  is  unsecured  and  the  second 
loan  is  secured  the  loan-to-value  ratios 
apply  to  the  second  loan  if  the  aggregate 
amount  of  both  loans  exceeds  $50,000. 

Three  commenters  supported 
including  unfunded  commitments  when 
calculating  the  loan-to-value  ratios.  Two 
commenters  objected  to  including 
unfunded  commitments.  The  NCUA 
Board  believes  it  is  reasonable  to 
include  unfunded  commitments  when 
calculating  the  loan-to-value  ratios 
because,  if  they  were  excluded,  the 
loan-to-value  ratios  could  be  exceeded 
when  the  entire  loan  is  funded. 

Four  commenters  supported  the 
second  lien  limitation  at  80%.  One 
commenter  requested  the  number  be 
raised.  One  conunenter  requested  NCUA 
eliminate  regulatory  loan-to-value  ratio 
requirements.  One  commenter  stated 
that  the  regulation  shoidd  allow  for 
selected  loans  to  exceed  the  proposed 
loan-to  value  ratios  and/or  occassionally 
be  imdersecured  or  unsecured.  Five 
commenters  stated  that  NCUA  should 
be  more  flexible  with  respect  to  loan-to- 
value  ratios  for  loans  on  personal 
property,  vehicles  and  equipment.  One 
conmienter  requested  that  the  loan-to- 
value  limitation  be  increased  to  95%. 
The  NCUA  Board  believes  the  specified 
loan-to-value  ratios  are  appropriate  for 
member  business  loans  and  although 
the  exact  wording  has  been  modified, 
the  same  loan-to-value  ratios  are 
incorporated  into  the  final  rule. 
However,  the  NCUA  Board  is  reiterating 
that,  if  there  is  a  category  of  loans  that 
a  credit  union  believes  should  be 
allowed  to  exceed  these  ratios,  the 
credit  union  can  request  a  waiver  from 
the  appropriate  Regional  Director.  For 
example,  if  a  credit  imion  regularly 
grants  vehicle  loans  in  excess  of  $50,000 
that  meet  the  definition  of  member 
business  loans,  the  credit  union  would 
likely  be  a  good  candidate  to  receive  a 
waiver  from  the  loan-to-value  ratio 
requirements  for  that  category  of  loans. 

One  commenter  requested  that  NCUA 
allow  borrowers  that  are  corporations 
and  other  business  entities,  such  as 
limited  liability  companies,  to  borrow  in 
the  name  of  the  corporation  whereby  the 


guarantor  is  the  corporation.  The  NCUA 
Board  does  not  agree  with  such  a  change 
because  it  would  allow  a  corporation  to 
be  liable  instead  of  the  individual.  Past 
experience  with  credit  union  losses 
with  this  type  of  loan  structure  indicates 
that  such  a  change  would  not  be  in  the 
best  interest  of  credit  unions  or  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF). 

One  commenter  recommended  NCUA 
use  the  term  "principals"  instead  of 
"borrowers"  to  avoid  confusion  when 
addressing  the  requirement  for  a 
personal  guarantee  since  a  borrower 
could  be  a  non-natural  person.  The 
NCUA  Board  agrees  this  change  would 
provide  greater  clarity  and  has 
incorporated  it  into  the  final  rule. 

Section  723.8— How  Much  May  One 
Member  or  a  Group  of  Associated 
Members  Borrow? 

This  section  sets  forth  the  aggregate 
amount  of  outstanding  member  business 
loans  credit  unions  may  grant  to  one 
member  or  a  group  of  associated 
members.  Unless  NCUA  grants  a  waiver, 
the  interim  final  rule  limited  the 
aggregate  amoimt  of  outstanding 
business  loans  to  any  one  member  or 
group  of  associated  members  to  15%  of 
the  credit  imion's  reserves  (less  the 
Allowance  for  Loan  Losses  account)  or 
$100,000,  whichever  is  higher.  The 
NCUA  Board,  in  the  final  rule,  is 
replacing  the  term  "reserves"  with  the 
term  "net  worth."  This  change  will  not 
make  the  15%  limit  more  restrictive  in 
gross  dollar  terms. 

In  the  preamble  to  the  interim  final 
rule,  the  Board  clarified  how  loan 
participations  are  treated  in  regard  to 
business  loan  limits.  In  those  situations 
where  the  credit  imion  sold  the 
participation  without  recourse,  the 
amoxmt  sold  woidd  not  be  included 
when  calculating  the  15%  limit  for  a 
single  borrower.  However,  if  the  credit 
union  sold  the  participation  with 
recourse  (that  is,  the  selling  credit  union 
retains  a  contingent  liability),  it  would 
include  the  amount  sold  when 
calculating  the  15%  limit. 

Foiir  commenters  specifically 
approved  of  the  aggregate  loan  limit  to 
one  member  or  group  of  associated 
members.  One  commenter  stated  that 
the  restrictions  on  loan  to  one  borrower 
should  be  deleted.  One  commenter 
supported  the  15%  limit  but  would 
eliminate  the  $100,000  limitation.  One 
commenter  stated  that  unfunded 
commitments  should  be  included  in  the 
aggregate  loan  limit.  One  commenter 
stated  that  unfunded  conmiitments 
should  not  be  included  in  the  aggregate 
loan  limit.  The  NCUA  Board  has  not 
been  provided  with  a  convincing 


rationale  for  changing  the  loan  limits  to 
one  borrower  or  for  excluding  unfunded 
commitments  from  the  loan  limits. 
Therefore,  the  NCUA  Board  is  adopting 
the  limitations  in  the  interim  final  rule 
in  the  final  rule. 

Section  723.9— How  Do  You  Calculate 
the  Aggregate  15%  Limit? 

This  section  sets  forth  how  a  credit 
union  calculates  the  aggregate  15% 
limit.  The  interim  final  rule  stated  that, 
if  any  portion  of  a  member  business 
loan  is  secxired  by  shares  in  the  credit 
imion  or  a  deposit  in  another  financial 
institution,  or  fully  or  partially  insured 
or  guaranteed  hy,  or  subject  to  an 
advance  commitment  to  purchase  by 
any  agency  of  the  federal  government  or 
of  a  state  or  any  of  its  political 
subdivisions,  such  portion  is  not  used 
in  calculating  the  15%  limit.  No 
substantive  comments  were  received  on 
this  section.  Except  for  inserting  the 
term  "net  worth"  for  the  term 
"reserves"  the  NCUA  Board  is  adopting 
in  final  this  section  as  it  was  set  forth 
in  the  interim  final  rule. 

Section  723.10— What  Loan  Limit 
Waivers  Are  Available? 

The  interim  final  rule  provided  for  a 
waiver  from:  (1)  the  maximum  loan 
amount  to  one  borrower  or  associated 
group  of  members;  (2)  loan-to-value 
ratios;  and  (3)  construction  and 
development  lending.  The  interim  final 
rule  stated  that  the  waiver  is  for  a 
category  of  loans.  Two  commenters 
supported  the  loan  limit  waiver 
provisions.  In  the  interest  of  making  this 
section  more  informative,  the  NCUA 
Board  is  also  referencing  the  waivers 
that  are  available  for  appraisals  under 
Part  722  and  the  requirement  for  the 
personal  liability  in  Section  723.7. 
Hence,  this  section  is  now  retitled: 
"What  waivers  are  available?"  The 
NCUA  Board  has  not  made  any  other 
substantive  changes  to  this  section  from 
the  interim  final  rule. 

Section  723.11 — How  Do  You  Obtain  an 
Available  Waiver? 

This  section  described  the 
information  that  a  federal  credit  union 
must  submit  to  the  Regional  Director 
with  a  waiver  request.  This  section  also 
provided  a  mechanism  for  state 
chartered  federally  insured  credit 
unions  to  have  the  waiver  request 
processed  through  the  state  supervisory 
authority.  If  the  state  supervisory 
authority  approves  the  request,  the  state 
regulator  forwards  the  request  to  the 
Regional  Director.  A  waiver  is  not 
effective  until  it  is  approved  by  the 
Regional  Director. 
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One  commenter  requested  that  NCUA 
specify  that  the  state  supervisory 
authority  makes  the  decision  whether  or 
not  to  grant  a  waiver  for  a  federally 
insured  state  chartered  credit  union  and 
that  state  regulators  may  allow  self- 
implementing  waivers  for  categories  of 
loans.  The  NCUA  Board  has  not  been 
provided  any  convincing  rationale  for 
not  being  part  of  the  waiver  process. 
Being  part  of  the  process  allows  NCUA, 
as  the  insurer  of  credit  unions,  to  ensure 
that  all  waiver  requests  are  properly 
reviewed. 

Furthermore,  permitting  self- 
implementing  waivers  would  result  in 
NCUA  abdicating  its  regulatory 
responsibility  and  potentially 
threatening  the  NCUSIF.  Except  for 
some  minor  editing  changes,  including 
a  reference  for  corporate  federal  credit 
unions,  the  NCUA  Board  has  not  made 
any  substantive  changes  to  this  section 
from  the  interim  final  rule. 

Section  723.12— What  Will  NCUA  Do 
With  My  Waiver  Request? 

This  section  sets  forth  what  the 
Regional  Director  must  consider  in 
reviewing  the  waiver  request  and  how 
the  waiver  is  processed.  The  interim 
final  rule  stated  that  a  Regional  Director 
must  act  on  a  waiver  request  within  45 
days  (from  receipt  from  the  federal 
credit  union  or  tiie  state  supervisory 
authority)  and  set  forth  an  automatic 
waiver  approval  if  a  region  does  not  take 
action  on  a  request  within  the  specified 
timeframe. 

Any  waiver  is  revocable  at  NCUA's 
sole  discretion.  If  a  waiver  is  revoked, 
loans  granted  under  the  waiver 
authority  are  grandfathered. 

Two  commenters  stated  that  NCUA 
should  make  the  decision  in  30  days. 
One  commenter  stated  that  NCUA 
should  make  a  decision  in  less  than  45 
days  if  the  waiver  was  processed  first 
through  the  state  regulator.  The  NCUA 
Board  is  maintaining  45  days  as  the  time 
frame  the  agency  has  to  approve  or  deny 
the  waiver  because  of  the  increase  in  the 
number  of  available  waivers  for  credit 
unions. 

Section  723.13— What  Options  Are 
Available  if  the  Regional  Director  Denies 
My  Waiver  Request  or  a  Portion  of  It? 

This  section  describes  how  a  credit 
imion  may  appeal  the  denial  of  its 
waiver  request  by  the  Regional  Director 
to  the  NCUA  Board.  No  substantive 
comments  were  received  on  this  section. 
The  NCUA  Board  is  adopting  this 
section  in  final  as  it  was  set  forth  in  the 
interim  final  rule. 


Section  723.1 4— How  Do  I  Reserve  for 
Potential  Losses? 

This  section  addresses  the  criteria  for 
determining  the  classification  of  loans. 
One  commenter  stated  that  the  title  of 
this  section  should  be  modified  to 
address  the  classification  of  loans.  The 
NCUA  Board  agrees  with  this 
commenter  and  has  changed  the  title  of 
this  section  accordingly. 

Section  723.15— How  Much  Must  I 
Reserve  for  Potential  Losses? 

This  section  provides  a  schedule  a 
credit  union  must  use  to  reserve  for 
classified  loans.  NCUA  clarified  the 
meaning  of  this  section  by  stating  that 
this  is  the  minimum  amount  when 
establishing  the  reserve  percentage.  No 
substantive  comments  were  received  on 
this  section.  Except  for  a  minor  editing 
change,  the  Board  is  adopting  this 
section  in  final  as  it  was  set  forth  in  the 
interim  final  rule. 

Section  723.16— What  is  the  Aggregate 
Member  Business  Loan  Limit  for  a 
Credit  Union? 

The  Act  imposes  a  new  aggregate 
limit  on  a  credit  union's  outstanding 
member  business  loans  (including  any 
unfunded  commitments)  of  the  lesser  of 
1.75  times  the  credit  union's  net  worth 
or  12.25%  of  the  credit  imion's  total 
assets.  Net  worth  is  aU  of  the  credit 
union's  retained  earnings.  The 
definition  of  net  worth  should  be 
determined  under  Generally  Accepted 
Accounting  Principles  which  includes 
retained  earnings.  Retained  earnings 
normally  includes  undivided  earnings, 
regular  reserves  and  any  other 
appropriations  designated  by 
management  or  regulatory  authority. 
The  final  rule  has  been  modified  to 
reflect  this  definition  accurately. 
If  a  credit  union  currently  has 
business  loans  exceeding  the  aggregate 
loan  limit  and  does  not  qualify  for  an 
exception,  it  has  until  August  7,  2001, 
to  reduce  the  total  amount  of 
outstanding  member  business  loans  to 
below  the  aggregate  loan  limit. 
Furthermore,  once  the  prompt 
corrective  action  provisions  are 
implemented  in  a  final  regulation,  an 
insured  credit  union  that  is 
imdercapitalized  may  not  make  any 
increase  in  the  total  amount  of  member 
business  loans  until  such  time  as  the 
credit  union  becomes  adequately 
capitahzed  as  required  by  the  prompt 
corrective  action  provisions  of  the  Act. 
12  U.S.C.  216(g)(2). 

Four  commenters  opposed  the 
statutory  limitation.  Two  commenters 
objected  to  including  unfunded 
commitments  in  determining  the 


aggregate  loan  limit.  Unfunded 
commitments  are  included  in 
calculating  the  aggregate  loan  limit 
because  to  do  otherwise  could 
inadvertently  place  a  credit  union  over 
the  aggregate  loan  limit  when  the  loan 
was  fully  funded.  Such  a  result  would 
violate  the  Act. 

One  commenter  requested  guidance 
on  how  loan  participations  are  treated 
for  purpose  of  the  aggregate  loan  limit. 
Unless  otherwise  exempt,  loan 
participations  that  are  made  without 
recourse  are  not  part  of  the  loan  limit  for 
the  originating  credit  union.  However, 
such  loans  are  to  be  coimted  against  the 
aggregate  loan  liiAit  for  the  participating 
credit  union,  unless  otherwise  exempt. 

Section  723.17— Are  There  Any 
Exceptions  to  the  Aggregate  Loan  Limit? 

The  interim  final  rule  set  forth  three 
exceptions  to  the  aggregate  loan  limit: 
(1)  credit  unions  that  have  a  low-income 
designation  or  participate  in  the 
Community  Development  Financial 
Institutions  program;  (2)  credit  unions 
that  have  a  "a  history  of  primarily 
making  member  business  loans;"  or  (3) 
credit  unions  that  were  chartered  for  the 
piupose  of  primarily  making  member 
business  loans.  A  credit  union  that  does 
not  qualify  for  an  exception  must 
immediately  stop  making  business  loans 
that  will  exceed  the  aggregate  loan  limit. 

Five  commenters  stated  that  the 
exceptions  for  credit  unions  should  be 
self-certifying  and  the  examiners  could 
review  whether  the  exception  is 
justified  during  the  examination.  The 
NCUA  Board  believes  it  would  be 
abandoning  its  regulatory  responsibility 
if  it  were  to  allow  credit  unions  to  self- 
certify.  This  could  result  in  a  credit 
union  making  member  business  loans  in 
excess  of  the  amount  permitted  under 
the  Act.  The  NCUA  Board  believes  that 
the  process  has  worked  properly  since 
it  was  adopted  in  September,  and 
therefore,  it  is  retained  in  the  final  rule. 
In  fact,  of  the  eighty-three  credit  unions 
that  exceeded  the  aggregate  loan  limit  as 
of  August  7, 1998.  sixty-five  have  been 
granted  exceptions,  six  requests  were 
denied,  and  twelve  have  not  sought  an 
exception.  If  a  credit  union  is  eligible 
for  an  exception  but  chooses  not  to  seek 
one,  the  credit  union  has  until  August 
7,  2001  to  reduce  the  total  amount  of 
business  loans  to  below  the  aggregate 
loan  limit.  If  an  exception  is  revoked, 
current  loans  are  grandfathered  but  the 
credit  union  cannot  make  any  new 
member  business  loan  until  the  credit 
imion's  total  amount  of  business  loans 
is  below  the  aggregate  loan  limit. 
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History  of  Primarily  Making  Member 
Business  Loans 

The  NCUA  Board  defined  "a  history 
of  primarily  making  member  business 
loans"  as  either:  (1)  member  business 
loans  comprise  at  least  25%  of  the  credit 
union's  outstanding  loans;  or  (2) 
member  business  loans  comprise  the 
largest  portion  of  the  credit  imion's  loan 
portfolio. 

Six  commenters  supported  NCUA's 
definition  of  "a  history  of  primarily 
making  member  business  loans."  Two 
commenters  stated  that  the  25%  level 
was  too  high.  One  commenter 
recommended  a  percentage  between  18- 
20%  for  determining  whether  a  credit 
union  has  "a  history  of  primarily 
making  member  business  loans." 
Another  commenter  suggested  17.5%. 
Foiu  commenters  suggested  15%.  Two 
commenters  stated  that  any  credit  union 
currenUy  above  the  aggregate  loan  limit 
should  be  able  to  receive  an  exception. 
Two  commenters  requested  a  third 
category  under  this  exception.  These 
commenters  beUeve  an  exception 
should  also  be  granted  to  credit  unions 
whose  business  loans  have  averaged 
20%  of  total  loans  over  a  ten-year 
period.  One  commenter  stated  that 
NCUA  should  permit  an  exception  if 
member  business  loans  are  the  second 
largest  category  in  the  credit  imion's 
portfolio.  One  commenter  stated  that  the 
Board  should  add  a  third  criterion 
where  loans  are  an  integral  part  of  the 
credit  imion's  loan  portfolio. 

The  language  of  the  statute  is 
ambiguous  and  leaves  to  NCUA's 
discretion  the  responsibility  for  defining 
when  a  credit  union  has  a  "history  of 
primarily  making  member  business 
ioan(s]."  The  Board  recognizes  that  only 
a  limited  number  of  credit  unions  will 
be  eligible  for  this  exception  because  the 
aggregate  loan  limit  will  prevent  credit 
unions  in  the  future  from  exceeding  the 
cap.  While  the  legislative  history 
provides  no  definitive  guidance,  it  does 
make  clear  that  Congress  intended  that 
exceptions  be  crafted  in  a  way  that 
would  allow  those  credit  unions  with  a 
history  of  beneficial  business  lending  to 
continue  that  practice.  The  Senate 
Report  stated  that  the  NCUA  Board 
should 

interpret  the  exceptions  under  new  section 
107 A(b),  to  permit  worthy  projects  access  to 
affordable  credit  union  financing.  Loans  for 
such  purposes  as  agriculture,  self- 
employment,  small  business  establishment, 
large  up-front  investments  or  maintenance  of 
equipment  such  as  Rshing  or  shrimp  boats, 
taxi  cab  medallions,  tractor  trailers,  or  church 
construction  should  not  be  unduly 
constricted  as  a  result  of  the  Board's  actions. 


S.  Rep.  No.  105-193,  p.  9  (1998). 
Report  of  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs. 

The  NCUA  Board,  believes  that 
establishing  the  level  at  25%  of  assets  is 
consistent  with  congressional  intent  and 
permits  credit  unions  with  history  and 
experience  with  member  business  loans 
to  continue  to  engage  in  that  activity. 
NCUA  arrived  at  this  number  after 
reviewing  the  legislative  history  and 
other  federal  regulations  and 
interpretations,  including  the 
"principally  engaged"  language  in  the 
Revenue  Limit  on  Bank-Ineligible 
Activities  of  Subsidiaries  of  Bank 
Holding  Companies^-^ngaged  in 
Underwriting  and  Dealing  in  Securities. 
61  FR  68750  (December  30, 1996). 

The  second  part  of  the  Board's 
exception  would  apply  when  member 
business  loans  comprise  the  largest 
portion  of  a  credit  unions  loan  portfolio. 
For  example,  a  credit  union  would  meet 
this  standard  if  it  makes  23%  member 
business  loans,  22%  first  mortgage 
loans,  22%  new  automobile  loans,  20% 
credit  card  loans  and  13%  other  real 
estate  loans. 

This  approach  is  consistent  with  the 
definition  of  primarily  as  "being  or 
standing  first  in  a  list  [or]  series."  See 
Webster's  U,  New  Riverside  University 
Dictionary,  1994  Houghton  Mifilin 
Company.  It  recognizes  the  primacy  or 
state  of  being  first  when  business  loans 
form  the  largest  type  of  lending  in  a 
credit  union's  portfolio.  See  Id. 
(Primacy  defined  as  the  state  of  being 
first  or  foremost)  The  Board  also 
believes  it  is  faithful  to  the  intent  of  the 
legislative  history,  e.g.,  that  those  credit 
unions  with  a  history  of  beneficial 
member  business  lending  may  continue 
that  practice. 

The  NCUA  Board  is  requiring  that,  for 
determining  the  categories  of  loans,  a 
credit  union  must  use  loan  categories 
that  are  similar  to  those  set  forth  in  the 
call  report  such  as:  unsecured  credit 
card  loans/lines  of  credit;  all  other 
unsecured  loans/lines  of  credit;  new 
vehicle  loans;  used  vehicle  loans;  total 
first  mortgage  loans;  total  other  real 
estate  loans;  and  total  member  business 
loans.  In  no  case  could  a  credit  union 
have  more  than  seven  categories  of 
loans  for  the  purpose  of  qualifying  for 
this  exception.  The  NCUA  Board 
believes  that  the  largest  book  exception 
is  consistent  with  congressional  intent 
and  is  not  subject  to  manipulation  since 
only  seven  categories  of  loans  can  be 
used  to  calculate  the  largest  book  of 
loans. 

The  NCUA  Board  believes  that  the 
two  definitions  of  a  "history  of 
primarily  making  member  business 
loans"  are  limited  and  carefully  crafted. 


In  fact,  this  exception  is  so  narrowly 
tailored  that  less  than  ninety  credit 
unions  are  even  eUgible  for  the 
exception. 

The  NCUA  Board  is  also  clarifying  in 
the  final  rule  what  is  acceptable 
evidence  to  demonstrate  a  "history  of 
primarily  making  member  business 
loans."  Call  reports  and  financial 
statements  from  January  1995  to 
September  1998  are  acceptable  evidence 
to  demonstrate  the  primacy  of  business 
lending  in  a  credit  union's  portfolio. 
Three  commenters  stated  that  credit 
union  should  be  able  to  use  call  report 
data  after  September  1998  to 
demonstrate  that  the  credit  union  has  a 
"history  of  primarily  making  member 
business  loans,"  The  NCUA  Board 
disagrees  with  these  commenters.  Under 
the  Act,  if  a  credit  union  exceeded  the 
aggregate  loan  limit  on  September  30, 
1998,  and  did  not  receive  an  exception, 
the  credit  union  should  not  have 
granted  any  new  member  business 
loans,  unless  the  credit  union  was 
pursuing  an  appeal. 

Some  have  suggested  that  reUance  on 
the  call  report  is  not  a  history  of  lending 
but  simply  a  snapshot  in  time.  The 
NCUA  Board  disagrees.  Credit  union 
loan  portfolios  fluctuate  over  time  based 
on  such  things  as  economic  cycles, 
changes  in  membership  and  the  needs 
and  desires  of  members.  By  allowing 
call  reports  and  financial  statements 
from  1995  to  September  1998  to  support 
qualification  for  an  exception,  the 
NCUA  Board  has  adopted  an  approach 
which  addresses  these  issues  by 
establishing  a  reasonable  time  period 
during  which  a  credit  union  may 
establish  it  qualifies  for  an  exception. 
The  period  is  in  the  recent  past  and  is 
of  limited  duration.  This  will  assure  that 
the  exception  is  available  only  to  those 
credit  unions  with  a  demonstrated 
recent  history  of  primacy  in  the  area  of 
business  lending. 

One  commenter  stated  that  NCUA 
should  include  unfunded  conmiitments 
for  purposes  of  calculating  the  amount 
of  loans  for  the  exception  just  as  NCUA 
counts  unfunded  commitments  in 
determining  the  number  for  the 
aggregate  loan  limit.  The  NCUA  Board 
agrees  and,  therefore,  unfunded 
commitments  are  included  in 
calculating  whether  the  credit  union  has 
a  "history  of  primarily  making  member 
business  loans." 

Three  commenters  stated  that  credit 
unions  should  be  allowed  to  count  loans 
less  than  $50,000,  as  well  as  otherwise 
exempt  loans,  for  purposes  of  qualifying 
for  the  "history  of  primarily  making 
member  business  loans"  exception.  The 
NCUA  Board  disagrees.  By  definition, 
these  loans  are  not  member  business 
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loans  under  the  Act  and  therefore  are 
not  counted  for  either  the  aggregate  loan 
limit  or  the  exception  from  the  limit. 
The  final  rule  incorporates  this 
interpretation  in  Sections  723.16  and 
723.17. 

Loan  Participations 

Six  commenters  stated  that  loan 
participations  should  be  excluded  from 
the  calculation  of  a  credit  union's 
aggregate  member  business  loan  limit, 
except  for  the  originating  credit  union. 
Most  of  these  commenters  stated  that 
the  Act  refers  to  loans  "made"  by 
federally  insiued  credit  unions  and 
since  the  originating  credit  luiion 
"makes"  the  loan,  purchasing  credit 
unions  would  not  be  "making"  the  loan, 
and  therefore,  it  should  not  count 
toward  the  statutory  limits.  The  NCUA 
Board  is  not  adopting  this 
recommendation  since  it  would 
promote  form  over  substance  and  result 
in  a  large  block  of  member  business 
loans  suddenly  vanishing  from  the 
books  of  credit  imions  for  piuposes  of 
calculating  the  aggregate  loan  limit. 

Eight  commenters  stated  that  NCUA 
should  permit  a  credit  union 
participating  in  a  member  business  loan 
to  classify  the  participation  as  an 
investment,  rather  than  a  member 
business  loan.  The  NCUA  Board 
disagrees  since  the  authority  for  loan 
participations  is  located  in  the  Federal 
Credit  Union  Act  under  the  lending 
powers  of  credit  unions  and  not  the 
investment  powers.  12  U.S.C.  1757(5) 
and  1757(7).  In  addition,  NCUA,  as  well 
as  credit  unions,  historically  have 
classified  loan  participations  as  loans 
and  not  as  investments.  In  certain 
limited  circumstances  the  NCUA  Board 
recognizes  that  a  credit  union  can 
purchase  a  loan  participation  that  is 
properly  structured  as  a  security. 
However,  this  does  not  mean  that  credit 
imions  participating  in  a  member 
business  loan  can  classify  the 
transaction  as  an  investment. 

Seven  commenters  recommended  that 
NCUA  should  permit  a  credit  union 
participating  in  a  ioar>  to  exclude  it  &t>m 
its  total  member  business  loan  amoimt 
if  it  was  originated  by  a  credit  union 
that  is  exempt  under  the  Act  from  the 
member  business  loan  regulation  limits. 
The  exception  woidd.  in  effect,  travel 
with  the  loan.  The  NCUA  Board  is  not 
adopting  this  recommendation.  The  Act 
exempts  credit  imions  and  not  loans 
fitjm  the  aggregate  loan  limit.  If  NCUA 
adopted  this  recommendation,  it  could 
lead  to  absurd  results.  For  example,  a 
credit  union  could  have  half  of  its  assets 
in  member  business  loan  participations 
without  falling  within  the  aggregate  loan 
limit  and  without  receiving  an 


exception.  Clearly,  such  a  result  was  not 
intended  by  Congress  and  does  not 
make  sense  within  the  statutory  scheme. 

One  commenter  stated  that  only  the 
amount  of  the  loan  held  by  the 
originating  credit  imion  should  be 
counted  against  the  aggregate  loan  limit. 
The  NCUA  Board  agrees  as  long  as  the 
loan  participations  are  without  recourse. 
One  commenter  stated  that  NCUA 
should  exclude  all  loans  to  non-profits 
pmx:hased  through  participation 
agreements,  the  proceeds  of  which  are 
not  used  for  commercial  purpose.  The 
NCUA  Board  does  not  believe  there  is 
any  statutory  authority  to  support  such 
a  position.  Two  commenters  stated  that 
a  credit  union  that  originates  sufficient 
loans  to  meet  NCUA's  threshold 
requirements  should  qualify  for  the 
exception  even  if  the  credit  imion  does 
not  hold  onto  the  loans.  The  NCUA 
Board  is  not  sure  that  such  an  expansion 
of  the  exception  is  consistent  with 
congressional  intent. 

Chartered  for  the  Purpose  of  Making 
Member  Business  Loans 

The  NCUA  Board  also  stated  that  an 
exception  may  also  be  granted  for  credit 
imions  that  were  chartered  for  the 
purpose  of  primarily  making  member 
business  loans.  It  is  up  to  the  credit 
union  to  provide  sufficient 
documentation  to  demonstrate  it  meets 
this  exception.  Due  to  the  nature  of 
federal  chartering,  the  NCUA  Board 
believed  it  would  be  unlikely  that  many 
federal  credit  unions  would  qualify  for 
this  tjrpe  of  exception.  However,  the 
NCUA  Board  sought  comment  on  how 
it  could  more  fully  define  credit  unions 
that  were  "chartered  for  the  purpose  of 
primarily  making  member  business 
loans"  for  the  purpose  of  this  exception. 

Four  commenters  stated  that  the 
interim  final  rule  is  more  restrictive 
than  the  legislation  by  adding  the  word 
"primarily"  to  this  exception.  These 
commenters  stated  that  the  fact  that 
Congress  did  not  include  the  word 
"primarily"  in  the  exception  based  on  a 
credit  union's  charter  but  did  add  it  to 
the  exception  regarding  member 
business  loan  history  is  a  strong 
indication  that  Congress  did  not  intend 
for  the  NCUA  Board  to  include  the 
additional  standard.  After  further 
review,  the  NCUA  Board  agrees  with 
these  commenters  and  the  final  rule  has 
been  changed  accordingly. 

One  commenter  stated  that,  for  this 
exception,  NCUA  should  define  the 
exception  as  a  product  of  the  credit 
union's  field  of  membership  and  its 
lending  history.  For  example,  this 
commenter  stated  that  this  would  allow 
NCUA  to  exempt  credit  imions  that 
serve  farm  cooperatives  or  groups  of 


self-employed  individuals,  such  as  taxi 
drivers;  or  community  credit  unions 
with  a  history  or  providing  small 
business  loans,  and  others.  The  NCUA 
Board  generally  agrees  with  this 
commenter  and  has  incorporated  this 
suggestion  into  the  final  rule. 

Two  commenters  stated  that  federal 
credit  unions  should  be  afforded  the 
opportunity  to  prove,  if  they  can,  that 
they  were  chartered  for  the  purpose  of 
making  member  business  loans.  Two 
commenters  suggested  NCUA  allow  a 
broad  range  of  evidence  including 
historical  documents  such  as  original 
bylaws,  articles  of  incorporation  and  the 
credit  union's  mission  statement.  One 
commenter  recommended  that  NCUA 
state  what  the  agency  will  consider  as 
acceptable  documentation  to  support 
such  a  showing.  NCUA  will  consider 
any  documentation  from  original 
charters,  original  bylaws,  early  business 
plans,  mission  statements,  board 
minutes,  original  field  of  membership, 
early  loan  portfolios  and  any  other 
appropriate  evidence  a  credit  union  may 
submit  to  demonstrate  that  the  credit 
union  was  chartered  for  the  purpose  of 
making  a  member  business  loan.  The 
list  of  documentation  that  NCUA  will 
consider  in  making  this  determination 
has  been  incorporated  into  the  final 
rule. 

One  commenter  stated  that  NCUA 
should  review  a  credit  union's  service 
area  and,  if  the  service  area  is  rural  or 
agricultural,  the  credit  union  should 
qualify  for  the  exception.  Simply 
because  a  credit  union  is  located  in  a 
rural  or  agricultural  area  does  not 
demonstrate  that  a  credit  imion  was 
chartered  for  the  purpose  of  making 
member  business  loans.  Additional 
evidence  would  be  necessary  to  permit 
a  credit  union  to  obtain  this  exception. 

Nine  commenters  stated  that  this 
exception  should  be  broadened  so  that 
an  existing  credit  union  can  amend  its 
charter  to  state  that  it  is  chartered  for 
the  purpose  of  making  member  business 
loans  and  thus  qualify  for  the  exception. 
The  NCUA  Board  believes  such  a 
change  would  not  generally  be 
consistent  with  congressional  intent  If 
any  credit  union  simply  could  update 
its  charter  to  state  its  purpose  was  to 
make  business  loans,  and  thereby  be 
exempt,  irom  the  statutory  limits,  the 
result  would  be  inconsistent  with  the 
entire  statutory  scheme.  However,  there 
may  be  certain  circumstances,  including 
safety  and  soundness  reasons,  that 
would  require  NCUA  or  the  state 
supervisory  authority  to  recommend  to 
the  credit  union  to  amend  its  charter. 
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Section  723.18— How  Do  I  Obtain  an 
Exception? 

To  obtain  the  exception,  a  federal 
credit  union  must  submit 
dociunentation  to  the  Regional  Director, 
demonstrating  that  it  meets  the  criteria 
of  one  of  the  exceptions.  A  state 
chartered  federally  insured  credit  union 
must  submit  docxunentation  to  its  state 
regulator  to'  receive  the  exception. 
Although  effective  when  granted  by  the 
state  regidator,  the  state  regulator 
should  forward  its  decision  to  NCUA. 
The  exception  does  not  expire  imless 
revoked  by  the  Regional  Director  for  a 
federal  credit  union  or  by  the  state 
regulator  for  a  federally  insured  state 
chartered  credit  union.  If  an  exception 
is  revoked,  loans  granted  under  the 
exception  authority  are  grandfathered. 

One  commenter  stated  that  the 
preamble  to  the  final  rule  should  clarify 
that  if  a  state  regulator  has  approved  an 
exception,  NCUA  cannot  overturn  the 
state  regulator's  decision.  NCUA  has  no 
intention  of  overturning  a  state 
regulator's  decision  regarding  the 
exception.  The  process  simply  requires 
the  state  regulator  to  notify  NCUA  that 
the  exception  has  been  granted. 

Section  723.19— What  Are  the 
Recordkeeping  Requirements? 

This  section  required  a  credit  union  to 
identify  member  business  loans 
separately  in  its  records  and  financial 
reports.  No  substantive  comments  were 
received  on  this  section.  The  Board  is 
adopting  this  section  in  final  as  it  was 
set  forth  in  the  interim  final  rule. 

Section  723.20— How  Can  a  State 
Supervisory  Authority  Develop  and 
Implement  a  Member  Business  Loan 
Regulation? 

The  interim  final  rule  allowed  a 
federally-insured  state-chartered  credit 
union  to  obtain  an  exemption  from 
NCUA's  member  business  loEui  rule  so 
that  a  state  supervisory  authority  can 
enforce  the  state's  nde  instead  of 
NCUA's  rule.  The  NCUA  Board  must 
approve  the  state's  rule  before  a 
federally-insured  state-chartered  credit 
imion  is  exempt  from  NCUA's  member 
business  loan  rule.  The  interim  final 
rule  identified  the  minimtun 
requirements  that  a  state  regulation 
must  address  for  a  rule  to  be  approved 
by  the  NCUA  Board.  Because  of  the  new 
statutory  requirements  of  the  Act,  no 
state  rule  is  currently  approved  for  use 
by  federally-insured  state-chartered 
credit  unions.  Therefore,  states  must 
seek  a  new  determination  from  NCUA. 
In  addition,  the  NCUA  Board  is 
reemphasizing  that  any  state's  rule  must 
follow  the  new  definitions  and  the 


statutory  limits  in  the  Act.  That  is,  the 
definition  of  a  member  business  loan, 
the  exemptions  fi'om  the  definition  of  a 
member  business  loan,  the  aggregate 
loan  limit,  and  the  state's  interpretation 
of  the  exceptions  from  the  aggregate 
loan  limit  must  mirror  NCUA's 
Regulation. 

One  commenter  specifically  approved 
of  this  section.  Three  commenters 
requested  that  NCUA  eliminate  the 
words  "substantial  equivalency 
determination"  from  this  section.  Two 
commenters  did  not  agree  in  eliminating 
the  words  "substantial  equivalency 
determination"  from  this  section.  The 
final  rule  does  not  contain  the  term 
"substantial  equivalency"  because  of 
the  continuing  objections  expressed  by 
some  state  supervisory  authorities.  The 
Board  acknowledges  the  concerns  of  the 
state  supervisory  authorities,  and  the 
final  rule  recognizes  that,  in  deciding 
whether  to  allow  a  state  to  implement 
its  own  rule,  the  NCUA  Board  is 
concerned,  as  insiuer,  with  safety  and 
soundness  issues  and  not  whether  the 
language  of  the  rule  is  virtually  identical 
to  NCUA's  rule. 

One  commenter  requested  that  the 
rule  specify  the  time  frame  NCUA  has 
to  render  a  determination  on  a  state's 
rule.  Although  no  time  frame  is 
specified  in  the  final  rule,  the  NCUA 
Board  has  a  goal  of  making  a  decision 
within  90  days  of  receiving  a  complete 
request  for  a  determination. 

Section  723.21— Definitions 

NCUA  proposed  a  general  definition 
section  at  the  end  of  the  rule.  One 
commenter  did  not  object  to  NCUA's 
delinition  of  "associated  member"  but 
did  question  how  NCUA  applies  it.  This 
commenter  specifically  requested  that, 
in  cases  where  there  are  related  parties, 
loans  will  be  aggregated  only  when 
assets  of  the  related  parties  provide  the 
income  for  the  repayment  of  the  loan. 
This  commenter  states  that  the  proper 
test  for  determining  the  status  of  an 
associated  member  is  the  existence  of  a 
nexus  between  the  success  of  the 
endeavor  and  the  ability  to  repay  the 
loan.  The  NCUA  Board  agrees  and  the 
agency  will  apply  the  definition 
accordingly. 

In  an  attempt  to  make  the  regulation 
easier  to  understand,  the  NCUA  Board 
has  slighUy  modified  the  definition  of 
"construction  or  development  loan"  and 
"loan-to-value  ratio"  and  added  a 
definition  for  "net  worth"  and  deleted 
the  definition  of  "reserves." 

Miscellaneous 

Six  commenters  requested  that  NCUA 
develop  two  distinct  classes  of  member 
business  loans — one  for  real  estate  and 


one  for  other  types  of  member  business 
loans.  At  this  time,  the  NCUA  Board 
believes  it  is  not  necessary  to  have 
separate  rules  because  this  final  rule 
provides  sufficient  flexibility  and 
guidance. 

The  interim  final  rule  was  written  in 
a  plain  English,  question  and  answer 
format.  Two  commenters  approved  of 
the  plain  English,  question  and  answer 
format.  Two  commenters  preferred  the 
traditional  regulatory  style.  The  NCUA 
Board  has  not  noted  any  problems  with 
the  plain  English,  question  and  answer 
format  and  believes  the  question  and 
answer  format  is  comprehensive  and 
easy  to  understand.  Therefore,  the  final 
rule  is  written  in  the  plain  English, 
question  and  answer  format. 

A  few  commenters  requested  that 
NCUA's  Chartering  Manual  be  amended 
to  describe  how  a  credit  union  can  be 
chartered  for  the  purpose  of  making 
member  business  loans.  The  NCUA 
Board  will  review  this  issue  the  next 
time  it  amends  the  Chartering  Manual. 
In  the  meantime,  a  new  charter  can 
simply  incorporate  into  its  charter  or 
bylaws  a  statement  that  its  purpose  is  to 
make  member  business  loans. 
Obviously,  the  credit  union  must 
incorporate  this  statement  in  good  faith 
and  the  credit  union's  business  plan 
will  be  reviewed  to  ensure  that  it 
reflects  this  stated  piupose. 

Part  722— Appraisals 

Certain  loans  as  specified  in  Section 
722.3(a)  do  not  require  an  appraisal.  In 
addition,  the  interim  final  rule  contains 
a  waiver  process  bora  the  appraisal 
requfrement  where  the  appraisal 
requirement  is  an  unnecessary  burden. 
Three  commenters  specifically 
approved  of  the  waiver  provision  for 
appraisals.  Two  commenters  requested 
more  guidance  on  when  a  waiver  would 
be  granted  for  a  category  of  loans.  The 
NCUA  Board  believes  a  waiver  on  a 
category  of  loans  should  be  granted 
whenever  an  appraisal  would  be 
virtually  meaningless.  For  example,  an 
appraisal  on  loans  to  construct  churches 
is  often  lumecessary.  Another  example 
where  an  appraisal  may  be  unnecessary 
is  when  the  loan-to-value  ratio  is 
extremely  low  due  to  property 
owmership  interests,  such  as  borrowing 
a  small  amoimt  to  improve  property  that 
is  already  completely  owned  by  the 
member. 

C  Other  Reductions  In  Regulatory 
Burden 

Under  the  previous  member  business 
loan  rule,  all  loans,  lines  of  credit,  or 
letters  of  credit  that  met  the  definition 
of  a  member  business  loan  had  to  be 
separately  identified  in  the  records  of 
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the  credit  union  and  be  reported  as  such 
in  financial  and  statistical  reports 
required  by  the  NCUA.  NCUA  believes 
that  this  information  is  already 
collected,  and  readily  available,  through 
the  5300  Call  Report.  The  previous 
requirement  imposed  an  imnecessary 
biu-den  on  credit  imions  and,  therefore, 
the  NCUA  Board  deleted  this 
monitoring  requirement  in  the  interim 
final  rule. 

The  previous  member  business  loan 
rule  required  credit  unions  to  provide 
periodic  disclosures  to  credit  union 
members  on  the  number  and  aggregate 
dollar  amount  of  member  business 
loans.  NCUA  believed  the  language  was 
ambiguous  and  did  not  serve  any  true 
safety  or  soimdness  issue  purpose. 
Therefore,  the  NCUA  Board  deleted  this 
requirement  in  the  interim  final  rule. 

Two  commenters  supported  the 
eUmination  of  these  reporting 
requirements.  The  Board  has  not  been 
provided  any  convincing  rationale  for 
reimposing  these  reporting  requirements 
on  credit  imions,  therefore,  the  final 
rule,  like  the  interim  rule,  does  not 
contain  these  reporting  requirements. 

D.  Comments  From  Banks  and  Bank 
Trade  Organizations 

Briefly  summarized,  the  bank 
commenters  argued  that  NCUA  did  not 
interpret  CUMAA  correctly  and  some 
stated  that  federal  credit  unions  should 
be  subject  to  taxation  like  banks.  In 
general,  these  commenters  opposed:  (1) 
NCUA's  definition  of  a  "history  of 
primarily  making  member  business 
loans"  exception;  (2)  NCUA's  addition 
of  the  word  "primarily"  to  the  exception 
regarding  the  chartering  of  the  credit 
union  for  the  purpose  of  making 
business  loans;  (3)  NCUA's  attempt  to 
reduce  regulatory  burden,  including 
revisions  regarding  loans-to-one 
borrower,  employee  lending  experience, 
loan-to-value  ratios,  appraisal  rules, 
review  of  financial  statements,  and  state 
waiver  authority;  and  (4)  NCUA's 
elimination  of  some  burdensome 
reporting  requirements. 

The  Board  has  considered  all  issues 
raised  by  these  conunenters  and  has 
previously  addressed  the  major  issues  in 
this  preamble  since  other  commenters 
also  addressed  many  of  the  same 
provisions.  As  to  the  question  of 
taxation,  this  issue  was  legislatively 
addressed  in  CUMAA  at  Section  2.(4). 
which  states  that  "(cjredit  imions, 
unlike  many  other  participants  in  the 
financial  services  market,  are  exempt 
fitim  Federal  and  most  State  taxes 
because  they  are  member-owned, 
democratically  operated,  not-for-profit 
organizations  generally  managed  by 
volunteer  board  of  directors  and  because 


they  have  the  specified  mission  of 
meeting  the  credit  and  savings  needs  of 
consumers,  especially  persons  of 
modest  means." 

E.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  Aside  fi-om  provisions 
mandated  by  the  Act,  the  final  member 
business  loan  rule  would  reduce 
existing  regulatory  burdens.  In  addition, 
most  small  credit  unions  do  not  grant 
member  business  loans.  Therefore,  the 
NCUA  Board  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions. 

Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  reporting  requirements  in  part 
723  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
3133-0101.  Under  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  control 
number  will  be  displayed  in  the  table  at 
12  CFR  part  795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule, 
as  does  the  current  rule,  applies  to  all 
federally  insured  credit  unions, 
including  federally  insured  state 
chartered  credit  unions.  However,  since 
the  final  rule  reduces  regulatory  burden, 
NCUA  has  determined  that  the  final  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of  the 
Executive  Order. 

Congressional  Review 

The  Small  Business  Regulatory 
Enforcement  Fairness  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-221)  provides  for 
Congressional  review  of  agency  rules. 

The  reporting  requirements  is 
triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  section 
551  of  the  Administrative  Procedures 
Act,  5  U.S.C.  551. 

The  Office  of  Management  and  Budget 
has  determined  this  is  not  a  major  nde. 
A  major  rule  is  defined  as  being  any 


final  rule  that  the  Office  of  Management 
and  Budget  finds  has  resulted  in  or  is 
likely  to  result  in:  (1)  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

ListofSubjectB 

12  CFR  Part  701 

Credit,  Credit  imions.  Insurance, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

12  CFR  Part  722 

Appraisals,  Credit,  Credit  unions, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  723 

Credit,  Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  741 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  May  19, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  the  interim  rule 
amending  12  CFR  parts  701,  722,  723 
and  741  which  was  published  at  63  FR 
51793,  September  29,  1998,  is  adopted 
as  a  final  rule  with  the  following 
changes: 

1.  Part  723  is  revised  to  read  as 
follows: 

PART  723— MEMBER  BUSINESS 
LOANS 

Sec. 

723.1  What  is  a  member  business  loan? 

723.2  What  are  the  prohibited  activities? 

723.3  What  are  the  requirements  for 
construction  and  development  lending? 

723.4  What  are  the  other  applicable 
regulations? 

723.5  How  do  you  implement  a  member 
business  loan  program? 

723.6  What  must  your  member  business 
loan  policy  address? 

723.7  What  are  the  collateral  and  security 
requirements? 

723.8  How  much  may  one  member,  or  a 
group  of  associated  members,  borrow? 

723.9  How  do  you  calculate  the  aggregate 
15%  limit? 

723.10  What  waivers  are  available? 

723.11  How  do  you  obtain  a  waiver? 
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723.12  What  will  NCUA  do  with  my  waiver 
request? 

723.13  What  options  are  available  if  the 
NCUA  Regional  Director  denies  my 
waiver  request,  or  a  portion  of  it? 

723.14  How  do  I  classify  loans  so  as  to 
reserve  for  potential  losses? 

723.15  How  much  must  I  reserve  for 
potential  losses? 

723.16  What  is  the  aggregate  member 
business  loan  limit  for  a  credit  union? 

723.17  Are  there  any  exceptions  to  the 
aggregate  loan  limit? 

723.18  How  do  I  obtain  an  exception? 

723.19  What  are  the  recordkeeping 
requirements? 

723.20  How  can  a  state  supervisory 
authority  develop  and  enforce  a  member 
business  loan  regulation? 

723.21  Definitions. 

Authority:  12  U.S.C.  1756, 1757. 1757A, 
1766, 1785, 1789. 

f  723.1    What  Is  a  mambar  buainaM  loan? 

(a)  General  rule.  A  member  business 
loan  includes  any  loan,  line  of  credit,  or 
letter  of  credit  (including  any  unfunded 
commitments)  where  the  borrower  uses 
the  proceeds  for  the  following  purposes: 

(Ij  Commercial; 

(2)  Corporate; 

(3)  Other  business  investment 
property  or  venture;  or 

(4)  Agricultural. 

(b)  Exceptions  to  the  general  rule.  The 
following  are  not  member  business 
loans: 

(1)  A  loan  fully  secured  by  a  Uen  on 
a  1  to  4  family  dwelling  that  is  the 
member's  primary  residence: 

(2)  A  loan  fully  secured  by  shares  in 
the  credit  union  making  the  extension  of 
credit  or  deposits  in  other  hnancial 
institutions; 

(3)  Loan(s)  to  a  member  or  an 
associated  member  which,  when  added 
together,  are  equal  to  or  less  than 
$50,000; 

(4)  A  loan  where  a  federal  or  state 
agency  (or  its  political  subdivision)  fully 
insures  repayment,  or  fully  guarantees 
repayment,  or  provides  an  advance 
commitment  to  purchase  in  full;  or 

(5)  A  loan  granted  by  a  corporate 
credit  imion  to  another  credit  union. 

S  723.2    What  ar*  the  prohibited  activities? 

(a)  Who  is  ineligible  to  receive  a 
member  business  loan?  You  may  not 
grant  a  member  business  loan  to  the 
following: 

(1)  Your  chief  executive  officer 
(typically  this  individual  holds  the  title 
of  President  or  Treasurer/Manager); 

(2)  Any  assistant  chief  executive 
officers  (e.g..  Assistant  President,  Vice 
President,  or  Assistant  Treasurer/ 
Manager); 

(3)  Your  chief  financial  officer 
(Comptroller);  or 

(4)  Any  associated  member  or 
immediate  family  member  of  anyone 


listed  in  paragraphs  (a)  (1)  through  (3) 
of  this  section. 

(b)  Equity  agreements/joint  ventures. 
You  may  not  grant  a  member  business 
loan  if  any  additional  income  received 
by  the  credit  union  or  senior 
management  employees  is  tied  to  the 
profit  or  sale  of  the  business  or 
commercial  endeavor  for  which  the  loan 
is  made. 

(c)  Loons  to  compensated  directors.  A 
credit  union  may  not  grant  a  member 
business  loan  to  a  compensated  director 
unless  the  board  of  directors  approves 
granting  the  loan  and  the  compensated 
director  is  rectised  from  the  decision 
making  process. 

§723.3    What  are  ttte  requlrementa for 
construction  and  devetopment  lending? 

Unless  the  Regional  Director  grants  a 
waiver,  loans  granted  for  the 
construction  or  development  of 
commercial  or  residential  property  are 
subject  to  the  following  additional 
requirements. 

(a)  The  aggregate  of  all  construction 
and  development  loans  must  not  exceed 
15%  of  net  worth.  To  determinp  the 
aggregate,  you  may  exclude  any  portion 
of  a  loan: 

(1)  Secured  by  shares  in  the  credit 
union; 

(2)  Secured  by  deposits  in  another 
financial  institution; 

(3)  Fully  or  partially  insured  or 
guaranteed  by  any  agency  of  the  federal 
government,  state,  or  its  political 
subdivisions;  or 

(4)  Subject  to  an  advance  commitment 
to  purchase  by  any  agency  of  the  federal 
government,  state,  or  its  political 
subdivisions; 

(b)  The  borrower  must  have  a 
minimum  of  35%  equity  interest  in  the 
project  being  financed;  and 

(c)  The  funds  may  be  released  only 
after  on-site,  written  inspections  by 
qualified  personnel  and  according  to  a 
preapproved  draw  schedule  and  any 
other  conditions  as  set  forth  in  the  loan 
documentation. 

9  723.4    What  are  the  other  applicable 
regulations? 

The  provisions  of  §  701.21(a)  through 
(g)  of  this  chapter  apply  to  member 
business  loans  granted  by  federal  credit 
unions  to  the  extent  they  are  consistent 
with  this  part.  Except  as  required  by 
part  741  of  NCUA's  regulations, 
federally  insured  credit  imions  are  not 
required  to  comply  with  the  provisions 
of  §  701.21(a)  through  (g). 

§  723.5    How  do  you  implement  a  member 
business  loan  program? 

The  board  of  directors  must  adopt 
specific  business  loan  policies  and 
review  them  at  least  aimually.  The 


board  must  also  utilize  the  services  of 
an  individual  with  at  least  two  years 
direct  experience  with  the  type  of 
lending  Uie  credit  imion  will  be 
engaging  in. 

Credit  imions  do  not  have  to  hire  staff 
to  meet  the  requirements  of  this  section; 
however,  credit  unions  must  ensure  that 
the  expertise  is  available.  A  credit  union 
can  meet  the  experience  requirement 
through  various  approaches.  For 
example,  a  credit  union  can  use  the 
services  of  a  credit  union  service 
organization,  an  employee  of  another 
credit  union,  an  independent  contractor, 
or  other  third  parties.  However,  the 
actual  decision  to  grant  a  loan  mast 
reside  with  the  credit  imion. 

§  723.6    What  must  your  member  baslness  . 
loan  policy  address? 

At  a  minimum,  your  policy  must 
address  the  foUowingi, 

(a)  The  types  of  business  loans  you 
will  make; 

(b)  Your  trade  area; 

(c)  The  maximum  amount  of  your 
assets,  in  relation  to  net  worth,  that  you 
will  invest  in  business  loans; 

(d)  The  maximum  amount  of  your 
assets,  in  relation  to  net  worth,  that  you 
will  invest  in  a  given  category  or  type 
of  business  loan; 

(e)  The  maximum  amount  of  your 
assets,  in  relation  to  net  worth,  that  you 
will  loan  to  any  one  member  or  group 
of  associated  members,  subject  to 
§723.8; 

(f)  The  qualifications  and  experience 
of  personnel  (minimum  of  2  years) 
involved  in  making  and  administering 
business  loans; 

(g)  A  requirement  to  analyze  and 
document  the  ability  of  the  borrower  to 
repay  the  loan; 

(h)  Receipt  and  periodic  updating  of 
financial  statements  and  other 
documentation,  including  tax  returns; 

(i)  A  requirement  for  sufficient 
documentation  supporting  each  request 
to  extend  credit,  or  increase  an  existing 
loan  or  line  of  credit  (except  where  the 
board  of  directors  finds  that  the 
documentation  requirements  are  not 
generally  available  for  a  particular  type 
of  business  loan  and  states  the  reasons 
for  those  findings  in  the  credit  union's 
written  poUcies).  At  a  minimum,  your 
documentation  must  include  the 
following: 

(1)  Balance  sheet;- 

(2)  Cash  flow  analysis; 

(3)  Income  statement; 

(4)  Tax  data; 

(5)  Analysis  of  leveraging;  and 

(6)  Comparison  with  industry  average 
or  similar  analysis; 

(j)  The  collateral  requirements  must 
include: 
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(1)  Loan-to-value  ratios; 

(2)  Determination  of  value; 

(3)  Determination  of  ownership; 

(4)  Steps  to  secure  various  types  of 
collateral;  and 

(5)  How  often  the  credit  union  will 
reevaluate  the  value  and  marketability 
of  collateral; 

(k)  The  interest  rates  and  matiuities  of 
business  loans; 

(1)  General  loan  procedures  which 
include: 

(1)  Loan  monitoring; 

(2)  Servicing  and  follow-up;  and 

(3)  Collection; 

(m)  Identification  of  those  individuals 
prohibited  fi'om  receiving  member 
business  loans. 

§723.7    What  are  the  collateral  and 
security  requirements? 

(a)  Unless  your  Regional  Director 
grants  a  waiver,  all  member  business 
loans  must  be  secured  by  collateral  as 
follows: 


Lien 

Minimum  loan  to 

value  requirements 

All 

LTV  ratios  for  all  liens 

cannot  exceed  80% 

unless  the  value  in 

excess  of  80%  is 

covered  through 

private  mortgage  or 

equivalent  insur- 

ance but  in  no  case 

can  it  exceed  95%. 

First  with  PMI  or  simi- 

You may  grant  a  LTV 

lar  type  of  insurer. 

ratio  in  excess  of 

80%  only  where 

the  value  in  excess 

of  80%  is  covered 

through:  acquisition 

of  private  mortgage 

or  equivalent  type 

insurance  provided 

by  an  insurer  ac- 

ceptable to  the 

credit  union  (where 

available);  insur- 

ance or  guarantees 

by,  or  subject  to 

advance  commit- 

ment to  purchase 

by,  an  agency  of 

the  federal  govern- 

ment; or  insurance 

or  guarantees  by, 

or  subject  to  ad- 

vance commitment 

to  purchase  by,  an 

agency  of  a  state 

or  any  of  its  polit- 

ical subdivisions. 

First 

LTV  ratios  up  to  80%. 

Second  

LTV  ratios  up  to  80%. 

(b)  Principals,  other  than  a  not  for 
profit  organization  as  defined  by  the 
Internal  Revenue  Service  Code  (26 
U.S.C.  501)  or  those  where  the  Regional 
Director  grants  a  weiiver,  must  provide 
their  personal  liability  and  guarantee. 


(c)  Federally  insured  credit  unions  are 
exempt  fi-om  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
with  respect  to  credit  card  line  of  credit 
programs  offered  to  nonnatural  person 
members  that  are  limited  to  routine 
purposes  normally  made  available 
imder  those  programs. 

§  723.8    How  much  may  one  memtwr,  or  a 
group  of  associated  members,  borrow? 

Unless  your  Regional  Director  grants 
a  waiver  for  a  higher  amoimt  the 
aggregate  amount  of  outstanding 
member  business  loans  (including  any 
unfunded  commitments)  to  any  one 
member  or  group  of  associated  members 
must  not  exceed  the  greater  of: 

(a)  15%  of  the  credit  union's  net 
worth;  or 

(b)  $100,000. 

§  723.9    How  do  you  calculate  the 
aggregate  15%  limit? 

(a)  Step  1.  Calculate  the  numerator  by 
adding  together  the  total  outstanding 
balance  of  member  business  loans  to 
any  one  member,  or  group  of  associated 
members.  From  this  amoimt.  subtract 
any  portion: 

(1)  Secxu^d  by  shares  in  the  credit' 
union; 

(2)  Secured  by  deposits  in  another 
financial  institution; 

(3)  Fully  or  partially  insured  or 
guaranteed  by  any  agency  of  the  Federal 
government,  state,  or  its  political 
subdivisions; 

(4)  Subject  to  an  advance  commitment 
to  purchase  by  any  agency  of  the 
Federal  government,  state,  or  its 
political  subdivisions. 

(b)  Step  2.  Divide  the  numerator  by 
net  worth. 

§  723.1 0    What  waivers  are  available? 

You  may  seek  a  waiver  for  a  category 
of  loans  in  the  following  areas: 

(a)  Loan-to-value  ratios  under  §  723.7; 

(b)  Maximiun  loan  amount  to  one 
borrower  or  associated  group  of 
borrowers  under  §  723.8; 

(c)  Construction  and  development 
loan  limits  under  §  723.3; 

(d)  Requirement  for  personal  liability 
and  guarantee  under  §  723.7;  and 

(e)  Appraisal  requirements  under 
§722.3. 

§  723.1 1    How  do  you  otitain  a  waiver? 

To  obtain  a  waiver,  a  federal  credit 
union  must  submit  a  request  to  the 
Regional  Director  (a  corporate  federal 
credit  union  submits  the  waiver  request 
to  the  Director  of  the  Office  of  Corporate 
Credit  Unions).  A  state  chartered 
federally  insured  credit  union  must 
submit  the  request  to  its  state 
supervisory  authority.  If  the  state 
supervisory  authority  approves  the 


request,  the  state  regulator  will  forward 
the  request  to  the  Regional  Director  (or 
if  appropriate  the  Director  of  the  Office 
of  Corporate  Credit  Unions).  A  waiver  is 
not  effective  until  it  is  approved  by  the 
Regional  Director  (or  in  the  case  of  a 
corporate  federal  credit  imion  the 
Director  of  the  Office  of  Corporate 
Credit  Unions).  The  waiver  request  must 
contain  the  following: 

(a)  A  copy  of  your  business  lending 
policy; 

(b)  The  higher  limit  sought  (if 
applicable); 

(c)  An  explanation  of  the  need  to  raise 
the  limit  (if  applicable); 

(d)  Documentation  supporting  your 
ability  to  manage  this  activity;  and 

(e)  An  analysis  of  the  credit  union's 
prior  experience  making  member 
business  loans,  including  as  a 
minimiun: 

(1)  The  history  of  loan  losses  and  loan 
delinquency; 

(2)  Volimie  and  cyclical  or  seasonal 
patterns; 

(3)  Diversification; 

(4)  Concentrations  of  credit  to  one 
borrower  or  group  of  associated 
borrowers  in  excess  of  15%  of  net 
worth; 

(5)  Underwriting  standards  and 
practices; 

(6)  Types  of  loans  grouped  by  purpose 
and  collateral;  and 

(7)  The  qualifications  of  persoimel 
responsible  for  underwriting  and 
administering  member  business  loans. 

§723.12    WhatwiiiNCUAdowithmy 
wahrer  request? 

Yoiu'  Regional  Director  (or  the 
Director  of  the  Office  of  Corporate 
Credit  Unions)  will: 

(a)  Review  the  information  you 
provided  in  your  request; 

(b)  Evaluate  the  level  of  risk  to  your 
credit  union; 

(c)  Consider  your  credit  union's 
historical  CA\^!L  composite  and 
component  ratings  when  evaluating    * 
your  request;  and 

(d)  Notify  you  whenever  your  waiver 
request  is  deemed  complete.  Notify  you 
of  the  action  taken  within  45  calendar 
days  of  receiving  a  complete  request 
from  the  federal  credit  union  or  the  state 
supervisory  authority.  If  you  do  not 
receive  notification  within  45  calendar 
days  of  the  date  the  complete  request 
was  received  by  the  regional  office,  the 
credit  union  may  assiune  approval  of 
the  waiver  request. 

§  723.1 3  What  options  are  available  If  the 
NCUA  Regional  Director  denies  my  waUer 
request  or  a  portion  of  It? 

You  may  appeal  the  Regional 
Director's  (or  the  Director  of  the  Office 
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of  Corporate  Credit  Unions)  decision  in 
writing  to  the  NCUA  Board.  Yoiu-  appeal 
must  include  all  information  requested 
in  §  723.11  and  why  you  disagree  with 
your  Regional  Director's  (or  the  Office  of 
Corporate  Credit  Union  Director's) 
decision. 

§723.14    How  do  I  classify  loans  SO  as  to 
ressrvs  for  potential  losses? 

Non-delinquent  member  business 
loans  may  be  classified  based  on  factors 
such  as  the  adequacy  of  analysis  and 
supporting  documentation.  You  must 
classify  potential  loss  loans  as  either 
substandard,  doubtful,  or  loss.  The 
criteria  for  determining  the 
classification  of  loans  are: 

(a)  Substandard.  Loan  is  inadequately 
protected  by  the  current  sound  worth 
and  paying  capacity  of  the  obligor  or  of 
the  collateral  pledged,  if  any.  Loans 
classified  must  have  a  well-defined 
weakness  or  weaknesses  that  jeopardize 
the  liquidation  of  debt.  They  are 
characterized  by  the  distinct  possibility 
that  the  credit  union  will  sustain  some 
loss  if  the  deficiencies  are  not  corrected. 
Loss  potential,  while  existing  in  the 
aggregate  amount  of  substandard  loans, 
does  not  have  to  exist  in  individual 
loans  classified  substandard. 

(b)  Doubtful.  A  loan  classified 
doubtful  has  all  the  weaknesses 
inherent  in  one  classified  substandard, 
with  the  added  characteristic  that  the 
weaknesses  make  collection  or 
liquidation  in  full,  on  the  basis  of 
currently  existing  facts,  conditions,  and 
values,  highly  questionable  and 
improbable.  'The  possibility  of  loss  is 
extiemely  high,  but  because  of  certain 
important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
advantage  and  strengthening  of  the  loan, 
its  classification  as  an  estimated  loss  is 
deferred  imtil  its  more  exact  status  may 
be  determined.  Pending  factors  include: 
proposed  merger,  acquisition,  or 
liquidation  actions;  capital  injection; 
perfecting  liens  on  collateral;  and 
refinancing  plans. 

(c)  Loss.  Loans  classified  loss  are 
considered  uncollectible  and  of  such 
littie  value  that  their  continuance  as 
loans  is  not  warranted.  This 
classification  does  not  necessarily  mean 
that  the  loan  has  absolutely  no  recovery 
or  salvage  value,  but  rather,  it  is  not 
practical  or  desirable  to  defer  writing  off 
this  basically  worthless  asset  even 
though  partial  recovery  may  occur  in 
the  futiue. 

f  723.1 5    How  much  must  I  reserve  for 
potential  losses? 

The  following  schedule  sets  the 
minimum  amount  you  must  reserve  for 
classified  loans: 


Classification 

Amount  Required 

Substandard 

Doubtful 

Loss 

10%  of  outstanding 
amount  unless 
other  factors  (for 
example,  history  of 
such  loans  at  the 
credit  union)  indi- 
cate a  greater  or 
lesser  amount  is 
appropriate. 

50%  of  the  out- 
standing amount. 

100%  of  the  out- 
standing amount. 

§  723.16    What  is  the  aggregate  member 
business  loan  limit  for  a  credit  union? 

The  aggregate  limit  on  a  credit  imion's 
outstanding  member  business  loans 
(including  any  unfunded  commitments) 
is  the  lesser  of  1.75  times  the  credit 
union's  net  worth  or  12.25%  of  the 
credit  union's  total  assets.  Net  worth  is 
all  of  the  credit  union's  retained 
earnings.  Retained  earnings  normally 
includes  imdivided  earnings,  regular 
reserves  and  any  other  appropriations 
designated  by  management  or  regulatory 
authorities.  Loans  that  are  exempt  from 
the  definition  of  member  business  loans 
are  not  coimted  for  the  purpose  of  the 
aggregate  loan  limit. 

§  723.1 7    Are  there  any  exceptions  to  the 
aggregate  loan  limit? 

There  are  three  circumstances  where 
a  credit  union  qualifies  for  an  exception 
from  the  aggregate  limit.  Loans  that  are 
excepted  from  the  definition  of  member 
business  loans  are  not  counted  for  the 
purpose  of  the  exceptions.  The  three 
exceptions  are: 

(a)  Credit  unions  that  have  a  low- 
income  designation  or  participate  in  the 
Community  Development  Financial 
Institutions  program; 

(b)  Credit  unions  that  were  chartered 
for  the  purpose  of  making  member 
business  loans  and  can  provide 
documentary  evidence  (such  evidence 
includes  but  is  not  limited  to  the 
original  charter,  original  bylaws, 
original  business  plan,  original  field  of 
membership,  board  minutes  and  loan 
portfolio); 

(c)  Credit  unions  that  have  a  history 
of  primarily  making  member  business 
loans,  meaning  that  either  member 
business  loans  comprise  at  least  25%  of 
the  credit  union's  outstanding  loans  (as 
evidenced  in  any  call  report  filed 
between  January  1995  and  September 
1998  or  any  equivalent  documentation 
including  financial  statements)  or 
member  business  loans  comprise  the 
largest  portion  of  the  credit  imion's  loan 
portfolio  (as  evidenced  in  any  call 
report  filed  between  January  1995  and 
September  1998  or  any  equivalent 


dociunentation  including  financial 
statements).  For  example,  if  a  credit 
union  makes  23%  member  business 
loans,  22%  first  mortgage  loans,  22% 
new  automobile  loans,  20%  credit  card 
loans,  and  13%  total  other  real  estate 
loans,  then  the  credit  union  meets  this 
exception. 

§  723.1 8    How  do  I  obtain  an  exception? 

To  obtain  the  exception,  a  federal 
credit  union  must  submit 
documentation  to  the  Regional  Director, 
demonstrating  that  it  meets  the  criteria 
of  one  of  the  exceptions.  A  state 
chartered  federally  insured  credit  union 
must  submit  documentation  to  its  state 
supervisory  authority.  The  state 
supervisory  authority  will  forward  its 
decision  to  NCUA.  TTie  exception  does ' 
not  expire  unless  revoked  by  the  state 
supervisory  authority  for  a  state 
chartered  federally  insured  credit  union 
or  the  Regional  Director  for  a  federal 
credit  luiion.  If  an  exception  request  is 
denied  for  a  federal  credit  union,  it  may 
be  appealed  to  the  NCUA  Board  within 
60  days  of  the  denial  by  the  Regional 
Director.  Until  the  NCUA  Board  acts  on 
the  appeal,  the  credit  imion  can 
continue  to  make  new  member  business 
loans. 

§  723.1 9    What  are  the  recordkeeping 
requirements? 

You  must  separately  identify  member 
business  loans  in  your  records  and  in 
the  aggregate  on  your  financial  reports. 

§  723.20    How  can  a  state  supervisory 
authority  develop  and  enforce  a  memtier 
business  loan  regulation? 

(a)  The  NCUA  Board  may  exempt 
federally  insured  state  chartered  credit 
unions  in  a  given  state  from  NCUA's 
member  business  loan  rule  if  NCUA 
approves  the  state's  rule  for  use  for  state 
chartered  federally  insured  credit 
imions.  In  making  this  determination, 
the  Board  is  guided  by  safety  and 
soundness  considerations  and  reviews 
whether  the  state  regulation  minimizes 
the  risk  and  accomplishes  the  overall 
objectives  of  NCUA's  member  business 
loan  rule  in  this  part.  Specifically,  the 
Board  will  focus  its  review  on: 

(1)  The  definition  of  a  member 
business  loan; 

(2)  Loan  to  one  borrower  limits; 

(3)  Written  loan  policies; 

(4)  Collateral  and  seciuity 
requirements; 

(5)  Construction  and  development 
lending;  and 

(6)  Loans  to  senior  management. 

(b)  To  receive  NCUA's  approval  of  a 
state's  members  business  loan  rule,  the 
state  supervisory  authority  must  submit 
its  rule  to  the  NCUA  regional  office. 
After  reviewing  the  nde,  the  region  will 
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forward  the  request  to  the  NCUA  Board 
for  a  final  determination. 

§723.21    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Associated  member  is  any  member 
with  a  shared  ownership,  investment,  or 
other  pecimiary  interest  in  a  business  or 
commercial  endeavor  with  the 
borrower. 

Construction  or  development  loan  is  a 
financing  arrangement  for  acquiring 
property  or  rights  to  property,  including 
land  or  structiues,  with  the  intent  to 
convert  it  to  income-producing  property 
such  as  residential  housing  for  rental  or 
sale;  commercial  use;  industrial  use;  or 
similar  uses. 

Immediate  family  member  is  a  spouse 
or  other  family  member  Uving  in  the 
same  household. 

Loan-to-value  ratio  is  the  aggregate 
amoimt  of  all  sums  borrowed  including 
outstanding  balances  plus  any  imfunded 
commitment  or  line  of  credit  firom  all 
sources  on  an  item  of  collateral  divided 
by  the  market  value  of  the  collateral 
used  to  seciue  the  loan. 

Net  worth  is  retained  earnings  as 
defined  under  Generally  Accepted 
Accoimting  Principles.  Retained 
earnings  normally  includes  undivided 
earnings,  regular  reserves  and  any  other 
appropriations  designated  by 
management  or  regulatory  authorities. 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

2.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

S  741 .203    [Amended] 

3.  Section  741.203  is  amended  in 
paragraph  (a)  by  removing  the  second 
sentence  and  adding  in  its  place  a  new 
sentence  to  read  as  follows:  "State- 
chartered,  NCUSIF-insured  credit 
unions  in  a  given  state  are  exempt  firom 
these  requirements  if  the  state 
supervisory  authority  for  that  state 
adopts  substantially  equivalent 
regulations  as  determined  by  the  NCUA 
Board  or,  in  the  case  of  the  member 
business  loan  requirements,  if  the  state 
supervisory  authority  adopts  member 
business  loan  regulations  that  are 
approved  by  the  NCUA  Board  pursuant 
to  §  723.20." 

(FR  Doc.  99-13310  Filed  5-26-99;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Conversion  of  Insured  Credit  Unions  to 
Mutual  Savings  Banks 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMARY:  The  NCUA  is  issuing  a  final 
rule  that  revises  its  rules  governing  the 
conversion  of  insiu^  credit  unions  to 
mutual  savings  banks  or  mutual  savings 
associations.  These  revisions  simpUfy 
the  charter  conversion  process  and 
reduce  regulatory  burden  for  insured 
credit  imions  that  choose  to  convert. 
NCUA  is  making  these  revisions  in 
comphance  with  federal  legislation  that 
mandates  such  revisions. 
DATES:  This  rule  is  effective  June  28, 
1999. 

R>R  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Kressman,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Credit  Union  Membership  Access 
Act  (CUMAA)  was  enacted  into  law  on 
August  7,  1998.  Public  Law  105-21. 
Section  202  of  CUMAA  amends  the 
provisions  of  the  Federal  Credit  Union 
(FCU)  Act  concerning  conversion  of 
insured  credit  unions  to  mutual  savings 
banks  or  mutual  savings  associations.  12 
U.S.C.  1785(b).  CUMAA  requires  the 
NCUA  to  promulgate  final  rules 
regarding  charter  conversions  within  six 
months  of  that  date  that  are:  (1) 
consistent  with  CUMAA;  (2)  consistent 
with  the  charter  conversion  rules 
promulgated  by  other  financial 
regulators;  and  (3)  no  more  or  less 
restrictive  than  rules  appUcable  to 
charter  conversions  of  other  financial 
institutions.  Accordingly,  NCUA  issued 
an  interim  final  rule  with  request  for 
comments  that  was  effective  November 
27, 1998.  63  FR  65532  (November  27, 
1998). 

Final  Rule 

With  the  benefit  of  having  considered 
public  comments  on  part  708a,  NCUA 
issues  this  final  rule  and  amends  the 
interim  final  rule.  As  discussed  more 
fully  below,  the  changes  from  the 
interim  final  rule  to  the  final  rule 
consist  of  providing  more  flexibility  to 
credit  unions  in  choosing  methods  for 
delivering  member  notices,  correcting 
an  inadvertent,  inconsistent  use  of 
language  in  the  notice  provision  in 
§  708a.5(c),  and  clarifying  the  purpose 


and  scope  of  the  certification  provision 
in  §  708a. 9(b}.  These  amendments 
further  reduce  regulatory  burden  on 
converting  credit  unions,  simplify  the 
conversion  process  and  provide 
continued  consistent  treatment  of 
proposals  to  convert.  NCUA  finds  it 
appropriate  to  allow  credit  unions  to  act 
immediately  under  this  revised,  less 
restrictive  rule.  Accordingly,  pursuant 
to  5  U.S.C.  553(d)(1)  and  (3),  the  rule 
will  be  effective  immediately  and 
without  30  days  advance  notice  of 
publication. 

Sununary  of  CoiniiientB 

The  NCUA  Board  received  eleven 
comment  letters  regarding  the  interim 
final  nUe:  three  bom  banking  trade 
associations,  three  from  credit  union 
trade  associations,  one  from  an 
association  of  state  credit  union 
supervisors,  three  from  FCUs  and  one 
fit)m  a  law  firm.  They  offered  the 
following  comments. 

General  Comments 

Three  commenters  approve  of  the 
interim  rule  as  written  and  believe  the 
rule  is  consistent  with  the  provisions  of 
CUMAA.  As  of  the  date  of  preparation 
of  this  final  rule,  three  converting  FCUs 
have  opted  to  request  NCUA  review  of 
their  notice  and  other  materials  they 
intend  to  send  to  members  in  advance 
of  the  time  frame  required  by  part  708a. 
NCUA  has  reviewed  these  materials, 
had  minor  revisions,  and  the  review  has 
not  delayed  or  unduly  burdened  the 
conversion  process.  The  revisions 
incorporated  into  this  final  rule  will 
further  enhance  part  708a. 

One  commenter  contended  generally 
that  the  rule  is  inconsistent  with  the 
charter  conversion  rules  of  other 
financial  regulators.  NCUA  has 
reviewed  the  charter  conversion  rules  of 
other  financial  regulators  and  has 
drafted  this  rule  to  be  consistent  with 
them.  In  contrast  to  the  statutory  and 
regulatory  provisions  governing 
conversions  under  the  jiuisdiction  of 
other  financial  regulators,  CUMAA 
imposes  specific  time  frames  and 
particular  responsibilities  on  NCUA  in 
the  conversion  process.  Accordingly, 
because  of  this  significant  difference, 
this  rule  is  not  identical  to  those  of  the 
other  financial  regulators,  but  is 
nonetheless  consistent  with  them. 

One  commenter  noted  that  in  the 
preamble  to  the  interim  final  rule. 
NCUA  stated  that  it  "does  not  interpret 
the  [Credit  Union]  Membership  Access 
Act  to  preclude  state  regulatory 
authorities  irom.  imposing  more 
restrictive  charter  conversion  rules  on 
federally  insured  state-chartered  credit 
imions."  That  commenter  suggested  the 
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following  alternative  language  to  make 
this  point:  "NCUA  does  not  interpret 
the  [Credit  Union]  Membership  Access 
Act  to  preempt  state  laws  prohibiting 
conversions  to  thrift  charter  or  imposing 
more  restrictive  requirements  on  die 
conversion  of  federally  insured  state 
chartered  credit  unions."  This 
alternative  language  also  reflects 
NCUA's  interpretation  of  CUMAA. 

Comments  to  §  708a.4 — Voting 
Procedures 

Two  commenters  recommended  that 
NCUA  permit  methods  of  delivering 
member  notices  in  addition  to  the 
United  States  Postal  Service,  including 
overnight  couriers  and  in-hand  delivery. 
One  of  these  commenters  stated  that 
credit  unions  should  be  permitted  to 
include  the  notices  with  other  credit 
union  mailings  to  reduce  the  cost  of 
postage.  NCUA  agrees  that  credit  unions 
should  have  more  flexibility  in  choosing 
a  method  for  delivering  member  notices 
than  is  provided  in  the  interim  final 
rule.  The  final  rule  provides  that 
additional  flexibility.  Notice  to  members 
may  not,  however,  be  included  with 
other  credit  imion  mailings.  By 
requiring  three  separate  deliveries  of  the 
notice  to  members  90,  60  and  30  days 
before  the  membership  vote,  NCUA 
believes  that  Congress  indicated  its 
intent  for  these  notices  to  receive 
special  attention.  That  level  of  attention 
would  be  lost  if  these  notices  were 
included  with  other  mailings. 

One  commenter  stated  that  it  woidd 
be  appropriate  for  a  credit  union  to 
address  the  conversion  proposal  at  a 
regularly  scheduled  annual  meeting  and 
noted  that  this  would  save  the  cost  (^ 
convening  a  special  meeting  for  this 
purpose.  The  requirement  of  having  a 
special  meeting  to  consider  the 
conversion  proposal  tracks  the 
provisions  of  CUMAA  and  is  consistent 
with  the  voting  procedures  of  other 
financial  regulators. 

Comments  to  §  708a.5— Notice  to  NCUA 

Two  commenters  acknowledged  that 
CUMAA  gives  NCUA  the  statutory 
authority  to  require  a  converting  credit 
union  to  provide  notice  of  that  intent  to 
NCUA.  These  commenters  suggest, 
however,  that  NCUA  has  overstepped 
this  authority  by  requiring  notice  be  in 
the  form  of  a  letter  that  states  the 
material  featiues  of  the  conversion  or  a 
copy  of  the  application  filing  made  with 
another  financial  regulator.  These 
alternative  methods  of  providing  notice 
are  borrowed  directly  from  the  Office  of 
Thrift  Supervision  regulations.  12  CFR 
563.22(h).  They  are  practical  and 
reasonable  and  are  not  overly 
burdensome  to  credit  unions. 


One  commenter  acknowledged  that 
CUMAA  specifically  mandates  NCUA  to 
administer  the  member  vote  on 
conversion  and  review  the  methods  by 
which  the  vote  is  taken  and  the 
procediires  applicable  to  the 
membership  vote.  This  conunenter 
suggested,  however,  that  NCUA  has 
gone  beyond  this  mandate  by  requiring 
a  credit  union  to  provide  NCUA  with 
copies  of  the  written  materials  it  has 
sent  or  intends  to  send  to  its  members 
in  connection  with  the  conversion.  This 
same  commenter  stated  that  NCUA  has 
also  gone  beyond  its  statutory  authority 
by  reviewing  whether  notices  to 
members  are  inacciuate  or  misleading 
and  whether  they  are  sent  to  members 
timely.  NCUA  believes  a  practical  and 
unintrusive  way  to  review  the  methods 
and  procedures  is  to  review  the  notice 
and  other  materifds  a  converting  credit 
union  gives  to  its  members.  NCUA 
further  believes  it  has  the  responsibility 
to  ensure  compliance  with  statutory 
time  frames  and  the  factual  and  legal 
accuracy  of  statements  in  those 
materials. 

One  commenter  noted  that  CUMAA 
provides  that  a  converting  credit  union 
is  to  submit  its  notice  to  NCUA  during 
the  90-day  period  preceding  the  date  of 
the  "completion  of  the  conversion,"  but 
the  regulation  requires  notice  during  the 
90-day  period  preceding  the  date  of  the 
"membership  vote  on  the  conversion." 
NCUA  purposefully  used  this  Icuiguage 
in  the  regulation.  The  date  of 
completion  of  the  conversion  is  not  a 
date  certain.  Numerous  events  must 
occiu  throughout  the  conversion 
process  that  involve  action  by  the 
converting  credit  union,  NCUA,  and  the 
regulator  that  will  supervise  the  credit 
imion  after  conversion.  The  timing  of 
these  events  can  vary  fi'om  conversion 
to  conversion  and  cannot  be  predicted 
with  any  degree  of  certainty.  Therefore, 
it  is  not  practically  feasible  to  calculate 
the  notice  period  in  relation  to  the  date 
of  completion  of  the  conversion.  In 
other  sections  of  CUMAA,  notice 
periods  have  been  stated  in  relation  to 
the  date  of  the  membership  vote  which 
is  fixed  in  time.  Accordingly,  NCUA 
calculates  the  notice  period  provided  in 
this  section  in  relation  to  the  fixed  date 
of  the  membership  vote.  This  enables 
practical  application  of  the  rule  and  is 
consistent  with  the  other  notice 
provisions  in  CUMAA. 

Three  commenters  noted  that 
throughout  the  rule,  notice  periods  are 
stated  in  relation  to  the  date  of  the 
"membership  vote  on  the  conversion," 
but  in  §  708a.5,{c),  the  notice  period  is 
stated  in  relation  to  the  date  of  the 
"completion  of  the  conversion".  This 
inconsistency  is  inadvertent  and  is 


revised  in  the  final  rule  so  that  all  notice 
periods  are  stated  in  relation  to  the  date 
of  the  "membership  vote  on  the 
conversion." 

Comments  to  §  708a. 6— Certification  of 
the  Membership  Vote 

One  commenter  suggested  deleting 
the  requirement  that  a  converting  credit 
union  certify  that  the  written  materials 
sent  to  members  are  identical  to  those 
sent  to  NCUA  for  its  review.  Another 
commenter  stated  that  converting  credit 
imions  should  neither  be  required  to 
provide  copies  to  NCUA  of  new  or 
revised  materials  sent  to  members  that 
were  not  previously  sent  to  NCUA,  nor 
required  to  provide  an  explanation  of 
the  reasons  for  using  new  or  revised 
documents.  As  noted  above,  reviewing 
the  information  that  is  provided  to 
members  by  their  credit  imion  is  central 
to  administering  the  member  vote  on 
conversion  and  reviewing  the  methods 
by  which  the  vote  was  taken  and  the 
procedures  applicable  to  the  member 
vote.  Accordingly,  the  requirements  of 
this  section  are  necessary  for  NCUA  to 
fulfill  these  statutory  responsibilities. 

Comments  to  §  708a. 9— Completion  of 
Conversion 

Two  commenters  stated  that  NCUA 
does  not  have  the  authority  to  require 
the  board  of  directors  of  the  newly 
chartered  mutual  savings  bank  or 
mutual  savings  association  to  certify  to 
NCUA  that  the  conversion  transaction 
has  been  completed.  NCUA  agrees.  The 
purpose  of  this  provision  is  to  obtain 
notice  of  the  completion  of  the 
conversion  transaction  so  that  NCUA 
may  cancel  the  former  credit  union's 
insurance  certificate,  provide  for  the 
retiun  of  its  1%  insurance  deposit  in 
accordance  with  12  CFR  741.4(j),  and  if 
applicable,  cancel  its  federal  charter. 
The  final  rule  reflects  this  change. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  niunber  of  small 
entities  (primarily  those  imder  $1 
million  in  assets).  The  NCUA  has 
determined  and  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  NCUA  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
the  notice  and  disclosure  requirements 
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in  part  708a  constitute  a  collection  of 
information  under  the  Paperwork 
Reduction  Act.  NCUA  submitted  a  copy 
of  this  rule  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review.  0MB 
has  assigned  control  niunber  3133-0153 
to  this  information  collection. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  This  rule 
apphes  to  all  federaUy  insured  credit 
unions,  including  federally  insiu«d  state 
chartered  credit  unions.  However,  since 
the  final  rule  reduces  regulatory  biu'den, 
NCUA  has  determined  that  the  final  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of  the 
Executive  Order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  it  is  not  major  for 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 

List  of  Subiects  iiil2  CFR  Part  708a 

Charter  conversions,  Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  May  19, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  above,  12 
CFR  part  708a  is  amended  as  follows: 

PART  708a-.CONVERSK>N  OF 
INSURED  CREDIT  UNIONS  TO 
MUTUAL  SAVINGS  BANKS 

1.  The  authority  citation  for  part  708a 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C. 
1785(b). 

2.  Section  708a.4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§708a.4    Voting  procedures. 

***** 

(b)  *  *  *  The  notice  to  members  must 
be  submitted  90  calendar  days,  60 
calendar  days,  and  30  calendar  days 
before  the  date  of  the  membership  vote 
on  the  conversion  and  a  ballot  must  be 


submitted  not  less  than  30  calendar 
days  before  the  date  of  the  vote. 

***** 

3.  Section  708a.  5  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§708a.5    Notice  to  NCUA. 

***** 

(c)  If  it  chooses,  the  credit  union  may 
provide  the  Regional  Director  notice  of 
its  intent  to  convert  prior  to  the  90 
calendar  day  period  preceding  the  date 
of  the  membership  vote  on  the 
conversion.  *  *  * 

4.  Section  708a.9  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  708a.9    Completion  of  conversion. 

***** 

(b)  Upon  notification  by  the  board  of 
directors  of  the  mutual  savings  bank  or 
mutual  savings  association  that  the 
conversion  transaction  has  been 
completed,  the  NCUA  will  cancel  the 
insurance  certificate  of  the  credit  imion 
and,  if  applicable,  the  charter  of  the 
federal  credit  union. 

(FR  Doc.  99-13307  Filed  5-26-99;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Recordkeeping 

AGENCY:  Commodity  Futiu«s  Trading 

Conunission. 

ACnON:  Fmal  rules. 

SUMMARY:  The  Commodity  Futiires 
Trading  Commission  is  adopting 
amendments  to  the  recordkeeping 
obUgations  established  in  Regulation 
1.31.  Specifically,  the  amendments  will 
allow  recordkeepers  to  store  most 
categories  of  required  records  on  either 
micrographic  or  electronic  storage 
media  for  the  full  five-year  maintenance 
period,  thereby  harmonizing  procedures 
for  those  firms  regulated  by  both  the 
Commission  and  the  Securities  and 
Exchange  Commission.  Recordkeepers 
will  have  the  flexibiUty  necessary  to 
maximize  the  cost  reduction  and  time 
savings  available  from  improved  storage 
technology  while  continuing  to  provide 
Commission  auditors  and  investigators 
with  timely  access  to  a  reliable  system 
of  records. 

EFFECTIVE  DATE:  June  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edson  G.  Case,  Counsel,  or  Lurie 
Plessala  Duperier,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futiu^s  Trading 


Commission,  Three  Lafayette  Centre, 
1155  21st.  Street,  NW,  Washington,  DC 
20581.  Telephone  (202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  June  5, 1998.  the  Commodity 
Futures  Trading  Commission 
("Commission"  or  "CFTC")  published  a 
Federal  Register  Notice  proposing 
several  amendments  to  the 
recordkeeping  requirements  of 
Commission  Regulation  1.31  (the 
"Proposal")'  hi  light  of  the  significant 
number  of  Commission  registrants  that 
are  subject  to  the  recordkeeping 
requirements  pf  the  Securities  and 
Exchange  Commission  ("SEC"),  the 
Proposal  included  many  provisions 
similar  to  those  adopted  by  the  SEC  in 
1997.2  jtig  Proposal's  overall  design 
reflected  the  Commission's  dual  goals  of 
"maximiz[ing)  the  cost-reduction  and 
time-savings  arising  from  technological 
developments  in  the  area  of  electronic 
storage  media"  and  maintaining  the 
type  of  safeguards  that  "ensure  the 
reUabiUty  of  the  recordkeeping 
process."  ^  The  comment  period  on  the 
Proposal  originally  was  due  to  expire  on 
August  4, 1998.  Upon  request  from  the 
Futiues  Industry  Association  ("FIA"), 
the  Commission  extended  the  deadline 
to  August  18, 1998,  to  encoiuage 
comment  by  interested  persons. 

The  commission  is  pubUshing  final 
rules  that  respond  to  comments 
expressed  by  industry  participants  and 
that  track  closely  the  SEC's 
recordkeeping  requirements.  While  the 
final  niles  are  similar  to  the  Proposal  in 
most  respects,  the  Conunission  intends 
to  modify  certain  staff  practices  in  light 
of  the  comments  received.  The  final 
rules  and  modifications  to  staff  practices 
will  provide  recordkeepers  with 
opportxmities  to  reduce  costs  and 
improve  both  the  efficiency  and  security 
of  their  recordkeeping  systems  by 
initiating  a  transition  to  electronic 
storage  of  Commission-required  records. 


<  63  FR  30668  (June  5. 1998). 

'62  FR  6469  (Feb.  12,  1997).  The  SEC's 
rulemaking  involved  reporting  requirements  for 
brokers  or  dealers  under  the  Securities  Exchange 
Act  of  1934.  Tlie  Commission  has  rehed  on  these 
rules  in  addressing  recordkeeping  issues  on  prior 
occasions.  See.  e.g..  62  FR  39104  (July  22. 1997) 
(interpreting  Commission  requirements  affecting 
the  use  of  electronic  media  by  commodity  pool 
operators  ("CPOs")  and  commodity  trading  advisors 
("CTAs")  and  amending  Part  4  of  the  Commission's 
Rules  in  light  of  the  interpretation):  62  FR  31507 
(June  10, 1997)  (issuing  guidance  regarding  a 
hitures  commission  merchant's  ("FCM's") 
electronic  delivery  of  confirmation,  purchase-and- 
sale,  and  monthly  statements  to  customers  and  the 
related  recordkeeping  requirements);  62  FR  7675 
(February  20, 1997)  (permitting  the  use  of  elecironic 
records  of  customer  orders  generated  by  an 
electronic  order-routing  system). 

3  63  FR  at  30668. 
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The  Commission  recognizes  the 
important  role  improved  technology  can 
play  in  the  continued  development  of 
the  hitures  industry.  Minimizing 
uimecessary  regulatory  obstacles  to  the 
adopted  of  improved  technology  is  a 
goal  of  the  industry  members, 
customers,  and  the  Commission.  Indeed, 
the  pace  of  technological  changes  will 
require  the  Commission  continually  to 
review  the  standards  articulated  in  this 
rule  to  ensure  that  the  recordkeeping 
requirements  reflect  to  the  extent 
possible  the  reality  of  established 
technological  innovation.  The 
Commission  therefore  welcomes 
consultation  with  industry  participants 
and  specific  proposals  regarding  how 
the  regulations  might  be  amended  in  the 
future  to  permit  the  futures  industry  to 
use  available  technology  and  to  respond 
to  the  Commission's  legitimate  need  to 
have  access  to  complete  and  accurate 
records  when  necessary. 

n.  Nature  of  the  Proposal 

A.  Current  Rule  1.31 

Commission  Regulation  1.31  sets  forth 
certain  recordkeeping  requirements 
imposed  by  the  C^A  and  Commission 
regiilations.  Subsection  (a)  describes  the 
general  rule.  It  mandates  that  all  records 
required  to  be  kept  by  the  Act  or 
Commission  regulations  ("required 
records")  be  maintained  for  five  years 
and  be  kept  "readily  accessible"  during 
the  first  two  years.  It  also  defines  the 
inspection  and  production  rights  of 
representatives  of  the  Commission  and 
the  Department  of  Justice.** 

Subsections  (b)  and  (c)  establish 
alternative  requirements  for  required 
records  that  are  stored  as  reproductions. 
Recordkeepers  that  fulfill  the  conditions 
for  alternative  treatment  may  dispose  of 
original  required  records.  Eligibility  for 
alternative  treatment  is  limited  to 
particular  classes  of  records  that  are 
reproduced  on  microfilm,  microfiche,  or 
optical  disk.  Computer  and  machine 
generated  records  are  immediately 
eligible  for  reproduction  and  storage  on 
one  of  the  alternative  media.  Most  other 
required  records  become  eligible  after 
two  years  of  storage.  Trading  cards  and 
written  customer  orders  are  ineligible; 
originals  must  be  maintained  for  the  full 
five-year  period.  Subsection  (c) 
describes  the  special  inspection  and 
production  conditions  applicable  to 
recordkeepers  that  choose  to  store 


reproductions  rather  than  original 
required  records.^ 

B.  Proposed  Rules 

The  Proposal  would  eliminate  the 
ciurent  requirement  that  the  original  of 
most  required  records  be  maintained  for 
two  years."  Immediate  storage  of 
reproductions  maintained  on 
micrographic  or  electronic  storage 
media  wiU  enable  recordkeepers  to 
lower  storage  costs  significantly  by 
discarding  original  records  following 
the  successful  storage  of  a  reproduction. 
Moreover,  the  Proposal  gave 
recordkeepers  increased  flexibility  in 
selecting  the  advanced  technology  best 
suited  to  their  business  requirements  by 
substituting  the  less  restrictive  category 
"oJectronic  storage  media"  for  "optical 
disk"  in  describing  the  storage  media 
recordkeepers  could  employ.^  As  a 
result,  recordkeepers  may  now  take 
advantage  of  electronic  storage 
technologies  such  as  digital  tape.^ 

In  addition,  consistent  with  Doth  the 
SEC's  approach  and  aurent 
Commission  requirements,  the  Proposal 
set  forth  several  conditions  on 


*  For  example,  Regulation  1.31(a)  provides  that  all 
required  records  shall  be  open  to  inspection  by 
such  representatives.  It  also  requires  recordkeepers 
to  provide  copies  of  originals  of  any  required  record 
"promptly."  upon  request. 


^  For  example,  persons  maintaining  reproductions 
must  maintain  indexes  of  the  records  and  have 
facilities  that  permit  representatives  of  the 
Commission  and  the  Department  of  Justice  to 
review  and  obtain  hard  copies  of  the  records 
immediately.  For  records  stored  on  optical  disk. 
Regulation  1.31|[c)(l)(iii)  also  mandates  that  a  copy 
of  each  record  be  immediately  provided  "on 
Commission  compatible  machine-readable  media  as 

defined  in  (Commission  Regulation)  15.00(1) 

*   *   »  .. 

^The  Proposal  retained  the  current  regulation's 
requirement  that  original  trading  cards  and  written 
customers  orders  be  retained  for  the  full  five-year 
period.  Proposal  at  30669-70.  It  also  sought  to 
clarify  the  type  of  records  ineligible  for 
micrographic  or  electronic  storage  by  referring  to 
"written  orders"  rather  than  "written  customer 
orders"  and  to  "documents  on  which  trade 
iiiformation  is  originally  recorded  in  writing"  rather 
than  "trading  cards."  The  documents  included  in 
the  Proposal's  revised  category  are  among  the 
"original  source  documents"  that  Commission 
Regulation  1.35(a)  requires  to  be  retained  and 
produced.  Proposal  at  30671. 

'The  current  rule's  definition  of  acceptable 
optical  storage  systems,  for  example,  requires  that 
the  system  write  files  in  ASCII  or  EBCDIC  format 
and  use  removable  disks.  The  Proposal,  however, 
permitted  recordkeepers  to  employ  any  digital 
storage  medium  or  system  that  meets  four  generic 
requirements:  (1)  preserves  records  exclusively  in  a 
non-rewritable,  non-erasable  format;  (2)  verifies 
automatically  the  quality  and  accuracy  of  the 
recording  process;  (3)  serializes  the  units  of  storage 
media  and  creates  a  time-date  whenever 
information  is  placed  on  the  storage  media;  and  (4) 
permits  the  immediate  downloading  of  indexes  and 
records  maintained  on  the  storage  media  to  any  of 
the  media  permitted  by  the  regulation  (paper, 
micrographic  media  or  electronic  media). 

'  The  Proposal  did  not  require  Commission 
approval  of  plans  to  convert  to  a  system  that 
maintains  records  on  electronic  storage  media. 
Recordkeepers.  however,  must  submit  a 
representation  to  the  Commission  that  the  selected 
electronic  storage  system  meets  the  four  generic 
requirements. 


recordkeepers  who  choose  to  meet  their 
obligations  by  retaining  reproductions 
rather  than  original  records^-including 
safeguards  to  endure  timely  access  to 
the  reproductions  and  the  Commission's 
ability  to  maintain  its  access  to  required 
records  despite  catastrophic  events.^ 
The  Proposal  articulated  additional 
conditions  on  recordkeepers  that  choose 
to  meet  their  obligations  by  retaining 
reproductions  on  electronic  storage 
media  rather  than  micrographic  storage 
media.  First,  to  ensure  that  there  was  an 
effective  check  on  the  reliability  of  the 
transfer  process,  the  Proposal  required 
electronic  recordkeepers  to  maintain 
written  operational  procedures  and 
controls  that  would  provide 
accoimtability  over  both  the  initial  entry 
of  required  records  to  the  electronic 
storage  media  and  the  entry  of  each 
change  made  to  any  such  records.  ^^ 
Second,  due  to  practical  limitations  on 
the  Commission's  ability  to  process  data 
stored  in  the  full  range  of  available 
formats  and  coding  structures  on  the 
full  range  of  storage  media  available  to 
recordkeepers,  the  Proposal  required 
recordkeepers  to  provide  copies  of 
requested  records  on  "Commission 
compatible  machine-readable  media" 
with  the  format  and  coding  structiue 
specified  in  the  request."  Third,  like 
the  SEC's  rules,  the  Proposal  required 
recordkeepers  using  electronic  storage 
media  to  keep  available  for  inspection 
"all  information  necessary  to  access 
records  and  indexes  maintained  on 
electronic  storage  media 


*"  12 


'Recordkeepers  were  required  to:  (1)  maintain 
fecilities  that  allow  immediate  production  of  both 
an  easily  readable  image  of  the  stored  records  and 
an  easily  readable  hard-copy;  (2)  maintain  an  index 
of  stored  documents  that  permits  immediate 
location  of  a  particular  document;  and  (3)  waive 
any  privilege,  claim  of  confidentiality  or  other 
objection  to  disclosure  of  non-Commission-required 
documents  stored  on  the  same  individual  medium 
as  Commission-required  documents.  In  regard  to 
catastrophic  events,  the  Proposal  noted  that  the 
Commission  had  lost  access  to  required  records  due 
to  a  fire  at  a  Chicago  storage  warehouse  in  1996. 
Proposal  at  30669  n.l2.  To  avoid  this  problem  in 
the  future,  the  Proposal  required  recordkeepers  to 
maintain  a  duplicate  of  both  stored  records  and 
required  indexes  at  a  separate  location. 

'°  The  Proposal  indicated  that  the  written 
operational  ptrxedures  and  controls  should  provide 
for  the  systematic  collection  of  data  that  includes 
the  identities  of  individuals  inputting  records  and 
making  changes  as  well  as  the  identity  of  any  new 
document  created  and  record  changed. 

"  Proposal  at  30699.  The  Proposal  noted  that 
"compatible  machine-readable  media"  would  be 
defined  in  accordance  with  Commission  Regulation 
15.00(1). 

■2  Proposal  at  30674.  This  condition  anticipated 
situations  in  which  electronic  recorkeepers  had 
stored  required  records  but  were  unable  or 
unwilling  to  provide  Commission  representatives 
with  an  appropriate  means  to  view  and  copy 
specified  documents.  The  Proposal  did  recognize 
that  the  required  information  might  not  be  freely 
available  to  recordkeepers  that  obtained  their 
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The  Proposal  contained  a  final, 
additional  condition  on  recordkeepers 
who  stored  all  required  records  or  all  of 
a  particular  class  of  required  records 
solely  on  electronic  storage  media.  To 
address  those  situations  in  which  such 
a  recordkeeper  was  unable  or  unwilling 
to  provide  Commission  representatives 
with  an  appropriate  means  to  view  and 
copy  specified  records  and  failed  to 
maintain  or  permit  inspection  of  the 
information  necessary  to  access 
requested  records,  the  Proposal  required 
such  recordkeepers  to  enter  into  an 
arrangement  with  a  third-party 
Technical  Consultant.  ^^ 

m.  Final  Rules 

The  Commission  received  nine 
comments  on  the  Proposal.  Commenters 
included  the  National  Futures 
Association  ("NFA"),  four  designated 
futures  exchanges,  two  commodity 
industry  associations,  and  First  Options 
of  Chicago,  Inc.  ("FOC"),  a  registered 
futures  commission  merchant  ("FCM"), 
which  submitted  two  comments.^*  Most 
commenters  praised  the  Commission  for 
proposing  revisions  to  its  recordkeeping 
requirements.  One  commodity  exchange 
praised  the  Proposal  for  giving 
recordkeepers  "flexibility  to  use 
technological  advances  in  the  electronic 
storage  media  to  reduce  the  costs 
associated  with  record  retention."  **  A 
commodity  industry  association 
commended  the  Commission  for  moving 
toward  a  more  generic,  performance- 
based  approach  to  the  definition  of 
permissible  record  storage  technology. 
Another  commodity  exchange  agreed 
that  aspects  of  the  Proposal  could  lead 
to  improvement  in  both  the  security  and 
availability  of  required  records.  NFA 
characterized  the  Proposal  as  "a 
significant  step  in  the  right 
direction  *  *  *.^^ 


storage  technology  from  third-party  vendors.  As  a 
resuh,  the  Proposal  permitted  recordkeepers  to 
employ  escrow  agreements  to  protect  the  third- 
party  vendor's  proprietary  rights. 

'3  Such  recordkeepers  must  provide  the 
Technical  Consultant  with  access  to  the  storage 
media  containing  their  required  records,  and  the 
Technical  Consultant  must  (1)  have  the  ability  to 
download  information  from  the  recordkeeper's 
storage  media  to  any  medium  acceptable  under 
Regulation  1.31  and  (2)  undertake  to  provide 
Commission  representatives  with  access  to  the 
records  stored  on  the  recordkeeper's  storage  media 
including,  as  appropriate,  arrangement  for 
downloading  the  records  in  the  format  designated 
by  Commission  representatives. 

•*  One  of  FOC's  submissions  was  a  petition  to 
amend  Regulation  1.31.  which  was  received  shortly 
before  the  Commission  published  its  Proposal.  To 
avoid  undue  delay,  the  Commission  decided  to 
publish  the  Proposal  and  to  treat  this  submission 
as  a  general  comment  on  the  issues  raised.  FOC 
later  filed  a  written  submission  responding  more 
specifically  to  the  issues  raised  in  the  Proposal. 

"  Chicago  Board  of  Trade  Comment  at  1. 

"»NFA  Comment  at  1. 


In  view  of  the  significant  number  of 
firms  subject  to  regulation  under  both 
the  federal  commodity  and  securities 
laws,  the  final  regulations  recognize  the 
value  of  maintaining  consistency,  where 
possible,  between  the  Commission's 
approach  to  recordkeeping  and  that  of 
the  SEC.  The  regulations  do  not  reflect 
strict  conformity  with  the  regiUations 
the  SEC  adopted  in  1997,  however, 
because  the  Commission  concluded  that 
there  were  significant  differences 
between  the  commodities  and  securities 
industry  that  justified  retaining  certain 
of  its  current  rules.  ^^ 

The  comments  focused  primarily  on 
five  areas,  each  of  which  is  discussed 
below. 

A.  Maintaining  Original  Written  Trading 
Cards  and  Order  Tickets 

The  Proposal  permitted  recordkeepers 
to  transfer  most  categories  of  records  to 
micrographic  or  electronic  storage 
media  immediately,  eliminating  the 
need  to  keep  original  records  for  two 
years.  However,  original  trading  cards 
and  customer  order  tickets  were 
required  to  be  maintained  for  the  full 
five-year  period.  A  majority  of 
commenters  cited  cost,  efficiency  and 
security  concerns  in  questioning  why 
the  Commission  declined  to  permit 
written  trading  cards  and  customer 
orders  to  be  stored  electronically.  Both 
commodity  industry  associations 
emphasized  that  firms  incur  significant 
costs  organizing,  indexing,  and  storing 
order  tickets  and  trading  cards.  FOC 
noted  that  firms  also  incur  significant 
costs  to  retrieve  such  records,  and  one 
exchange  estimated  that  it  expended 
$100,000  each  year  to  retrieve  records 
requested  under  Commission  Regulation 
1.31.  Conunenters  also  questioned  why 
retention  of  original  trading  cards  and 
order  tickets  is  an  important  element  of 
an  effective  audit  trail  for  futures 
transactions,  particularly  since  the  SEC 
permits  electronic  storage  of  written 
trading  cards  and  order  tickets.  One 
commodity  industry  association  urged 
the  Commission  to  "consider  whether 
the  high  cost  and  burden  of  maintaining 
original  written  orders  and  trading  cards 
is  disproportionate  to  the  limited  use  of 


'  ^  In  addition  to  the  mandate  that  original  written 
trading  cards  and  order  tickets  be  maintained  for 
five  years,  these  include  requirements  that 
recordkeepers:  (1)  maintain  indexes  of 
electronically  stored  records  thai  are  available  for 
immediate  examination  and  permit  the  location  of 
any  particular  record  to  be  immediately  ascertained; 
(2)  keep  the  information  necessary  to  access 
electronically  stored  records  and  indexes  available 
for  immediate  examination:  and  (3)  provide  copies 
of  specified  records  on  Commission-compatible 
machine-readable  media  with  the  format  and 
coding  structure  specified  in  the  request. 


these  docimients  in  enforcement 
cases."  18 

The  Commission  recognizes  that 
electronic  storage  of  written  trading 
cards  and  order  tickets  could  reduce 
storage  costs,  increase  the  efficiency  of 
the  retrieval  process,  and  help  eliminate 
certain  security  problems  attendant  to 
the  storage  of  paper  records. 
Nevertheless,  given  the  importance 
these  original  records  continue  to  play 
in  the  futures  industry,  the  Commission 
beheves  that  it  would  be  imprudent  to 
rely  solely  on  electronic  versions  of 
these  records  at  this  time.  Although  the 
SEC  permitted  electronic  storage  of 
these  dociunents,  it  recognized  the  need 
for  caution  in  this  area  and  rested  its 
decision  to  eliminate  the  requirement 
that  recordkeepers  maintain  originals 
largely  on  the  diminished  role  such 
written  records  play  due  to  the 
prevalence  of  electronic  order  routing  in 
the  securities  industry.'^ 

Review  of  written  trading  records  for 
differences  in  the  instrument  used  to 
record  apparently  contemporaneous 
information  remains  a  regular  feature  of 
investigations  focusing  on  potential 
trade  practice  or  allocation  violations.^" 
FOC  contended  that  current  technology 
can  produce  superb  reproductions  that 
make  differences  in  hand  writing  and 
time  stamps  clearly  visible.  Even  if  we 
assume  this  to  be  bue,^'  this  argument 
does  not  address  the  full  range  of 
material  information  Conmiission 
auditors  and  investigators  may  gather  by 
examining  original  written  trading 
records.  For  example,  the  Commission's 
Division  of  Enforcement  often  examines 
these  records  in  the  context  of  a  variety 
of  alleged  violations. ^2  If  only 
electronically  stored  records  were 
available,  errors  in  the  scanning  process, 
such  as  failing  to  process  information  on 


'*  FIA  Comment  at  4. 

'"62  PR  6471. 

^0  Indeed.  Commission  precedent  indicates  that 
such  differences — usually  detected  by  noting 
differences  in  the  color  of  the  ink  on  the 
document — can  play  an  important  evidentiary  role 
in  cases  raising  trade  practice  allegations.  See  In  re 
Russo,  ICurrenf  Transfer  Binder]  Comm.  Put.  L. 
Rep.  (CCH)  27,133  at  45.303  n.  9  (CFTC  Aug.  20, 
1997). 

''  FtX  submitted  reproductions  of  two  order 
tickets  in  support  of  its  contention.  The  limited 
nature  of  FCIC's  sample  raises  significant  questions 
about  the  validity  of  the  broad  inference  it  draws. 
Moreover,  the  information  recorded  on  the  order 
tickets  is  displayed  in  black  and  white.  Aside  from 
these  limitations.  FXXI's  comment  does  not  address 
even  straight-forward  implementation  problems 
such  as  ensuring  that  all  material  information  is 
scanned  and  stored — including  time  stamps  and 
written  information  on  the  back  of  order  tickets. 

22  Such  violations  include  wash  trading, 
accommodation  trading,  direct  or  indirect  trading 
ahead  of  or  against  customer  orders,  offsetting  or 
matching  customer  orders,  unauthorized  trading, 
and  inappropriate  trade  allocation. 
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both  sides  of  a  written  order  ticket, 
would  deprive  investigators  of  material 
information.  Moreover,  even  properly 
scanned  records  could  deprive 
investigators  of  ciurently  available 
information.  For  example,  it  is  unlikely 
that  investigators  could  distinguish  ink 
colors  on  scanned  documents  or  detect 
either  erasure  or  the  use  of  products 
such  as  white  out.  This  type  of 
discrepancy  may  be  important  in 
establishing  that  a  participant  in  the 
transaction  inserted  some  information 
on  a  trading  card  or  order  ticket  after  the 
bulk  of  the  information  had  already 
been  recorded.^^ 

Many  commenters  offered  support  for 
a  compromise  position  suggested  by  the 
FIA.  Under  this  proposal,  original 
written  trading  records  would  be 
retained  for  one  year.  Ehiring  this 
period,  the  written  trading  records 
would  be  stored  on  "high-quality 
micrographic  or  electronic  storage 
media  that  are  reasonably  able  to  detect 
alterations."  ^'^  After  the  initial  year, 
recordkeepers  would  be  free  to  destroy 
original  written  trading  records  and  to 
fulfill  their  obligations  under  Regulation 
1.31  by  producing  reproductions  of  the 
stored  records. 

The  FIA  proposal  rests  on  an 
assumption  that  is  not  necessarily 
correct.  According  to  FIA,  the 
experience  of  futures  exchanges 
indicates  that  auditors  or  compliance 
investigators  generally  request  access  to 
written  trading  documents  within  one 
year  of  their  creation.  FIA's  implicit 
assumption  is  that  there  is  no  practical 
need  to  retain  original  written  trading 
documents  for  more  than  a  year  because 
the  experience  of  Commission  auditors 
and  investigators  is  fully  consistent  with 
their  exchange  coimterparts. 

The  Commission's  experience  with 
audits  and  investigations  indicates  that 
there  is  no  reliable  basis  for  predicting 
the  period  of  time  that  any  particular 
original  written  trading  record  will  be 
needed.  For  example,  investigations  of 
trade  practice  allegations  are  frequently 
lengthy  due  to  both  the  complexity  of 
the  underlying  transactions  and  efforts 
by  many  participants  to  disguise  their 
intent  in  entering  the  transactions. 


"  For  example,  if  information  about  the  price, 
quantity  and  contract  is  recorded  on  a  written  order 
ticket  in  one  color  ink,  and  the  number  designating 
the  identity  of  the  customer  is  written  in  a  different 
color  ink.  an  investigator  might  suspect  that  the 
trade  was  allocated  to  a  customer  after  it  was 
executed  and  search  for  additional  indications  that 
orders  were  being  improperly  allocated. 

'*  RA  Comment  at  5.  FIA  indicates  that  the 
Commission  could  maintain  a  check  on  the  quality 
of  available  reproductions  by  publishing  a  list  of 
acceptable  media  or  permitting  recordkeepers  to 
seek  Commission  approval  of  a  particular  record 
storage  medium  or  system. 


Information  may  not  come  to  the 
Commission's  attention  within  a  year  of 
the  wrongdoing,  and  the  suspicious 
activity  often  spans  more  than  a  one- 
year  period.  Moreover,  review  of  written 
trading  records  from  a  multi-year  period 
may  reveal  the  type  of  pattern  of 
suspicious  trading  that  facilitates 
prosecution  of  trade  practice 
violations. 25 

Given  the  legitimate  needs  of  its 
auditors  and  investigators,  the 
Commission  cannot  endorse  the  one- 
year  retention  period  proposed  by  FIA. 
Nevertheless,  the  Commission  is 
modifying  staff  audit  and  investigative 
practices  in  order  to  permit 
recordkeepers  to  take  advantage  of  some 
of  the  benefits  of  electronic  storage 
technology,  yet  protect  the 
Commission's  interest  in  maintaining 
access  to  original  trading  records.  Under 
the  revised  practice,  if  a  recordkeeper 
chooses  to  transfer  trading  cards  and 
customer  order  tickets  to  electronic 
media,  a  recordkeeper  initially  may 
respond  to  a  request  for  written  trading 
cards  and  order  tickets  by  producing 
reproductions  maintained  on  electronic 
storage  media  unless  the  staff  request 
specifically  provides  to  the  contrary. 
Staff  generally  will  review  these 
reproductions  prior  to  requesting 
production  of  original  written  trading 
cards  or  order  tickets.^s  ff  this  review 
confirms  that  further  investigation  or 
examination  of  original  trading  records 
is  imwarranted,  the  recordkeeper's 
original  trading  cards  and  order  tickets 
may  remain  in  storage. 

While  recordkeepers  transferring 
original  written  trading  documents  to 
electronic  storage  media  will  incur  some 
additional  costs,  they  also  may  obtain 
substantial  benefits  from  this  change  in 
policy.  For  example,  recordkeepers 
should  be  able  to  reduce  retrieval  costs, 
to  locate  requested  records  more 
expeditiously,  and  to  improve  the 
security  of  their  stored  original 
records.2^  Commission  auditors  and 
investigators  should  also  benefit  by 
obtaining  more  expeditious  and 


^^  Participants  in  a  suspicious  transaction  often 
seek  to  undermine  the  significance  of  suspicious 
circumstances  by  claiming  that  they  are  the  product 
of  peculiar  market  forces  at  the  time  of  the 
challenged  transactions.  Proof  that  the  participants 
have  been  involved  in  a  pattern  of  suspicious 
transactions  undertaken  under  varying  market 
conditions  over  a  period  of  months  or  years  is  often 
the  most  effective  rebuttal  to  such  a  claim. 

^"  If  staff  is  at  a  point  in  its  review  that  indicates 
a  request  for  original  written  trading  records  is 
inevitable,  it  need  not  waste  either  its  own  or  the 
recordkeeper's  resources  by  initially  requesting 
reproductions. 

"  For  example,  if  access  to  stored  original  records 
is  rarely  necessary,  it  will  be  less  likely  that  records 
will  be  lost  or  misplaced  in  the  process  of  locating 
requested  records. 


complete  responses  to  their  requests.  Of 
course,  the  success  of  this  process  will 
depend  on  the  ability  of  recordkeepers 
not  only  to  select  electronic  storage 
systems  that  wrill  produce  high  quality 
reproductions,  but  also  to  manage  the 
implementation  challenges  likely  to 
arise  in  transitioning  from  a  paper-based 
system  properly.  In  addition, 
Commission  experience  with 
recordkeepers  who  choose  to  make 
records  available  on  electronic  storage 
media  pursuant  to  this  policy  should 
provide  a  basis  for  reassessing  the 
continued  need  for  retention  of  original 
trading  cards  and  order  tickets.^s 

B.  Timeliness  of  Responses  to 
Production  Requests 

Under  current  requirements,  original 
records  must  be  produced  "promptly" 
and  reproductions  stored  on 
micrographic  media  or  optical  disk  must 
be  produced  "immediately."  Some 
commenters  believed  that 
"immediately"  is  an  imduly  vague 
standard.  Commenters  also  emphasized 
that  this  standard  does  not  acknowledge 
the  relevance  of  practical  circumstances 
that  can  delay  production  by  even 
cooperative  recordkeepers.  Thus,  many 
commenters  urged  the  Conunission  to 
require  that  boUi  original  records  and 
reproductions  stored  on  micrographic  or 
electronic  storage  media  be  produced 
"promptly." 

There  is  no  evidence  that  the  current 
dual  production  standard  has  created 
any  practical  problems.  While  the  rule 
grants  Commission  staff  broad 
discretion  in  determining  when 
specified  records  should  be  produced, 
none  of  the  commenters  has  claimed 
that  Commission  staff  have  abused  this 
discretion  by  establishing  arbitrary 
deadlines  that  ignored  relevant 
circumstances. 29  Indeed,  FIA's 


'"  Implementation  of  this  policy  change  does  not 
require  any  revision  to  the  rules.  By  holding  out  the 
prospect  of  reduced  retrieval  costs,  the  policy 
encourages  recordkeepers  to  begin  the  transition  to 
electronic  storage  systems  that  promise  greater 
efficiency  and  security.  Nevertheless,  recordkeepers 
will  still  be  obliged  to  maintain  the  original  version 
of  trading  cards,  documents  on  which  trade 
information  is  originally  recorded  in  writing,  and 
vrritten  orders  required  to  be  kept  pursuant  to 
Commission  Regulation  1.35(a),  (a-l)(l),  (a-l)(2) 
and  (d)  for  five  years  and  to  produce  those  records 
in  response  to  a  request  by  an  appropriate 
Conunission  representative. 

^^The  current  standards  do  not  describe  a  level 
of  timeliness  that  staff  auditors  and  investigators 
must  invariably  demand  from  recordkeepers. 
Indeed,  Commission  representatives  frequently 
tailor  the  deadline  applicable  to  a  particular 
document  request  in  light  of  the  scope  and  nature 
of  the  request,  as  well  as  unusual  or  unforeseen 
circumstances  affecting  a  recordkeeper's  ability  to 
respond  quickly  or  completely.  Nonetheless, 
because  delay  in  the  production  of  required  records 
can  sometimes  represent  an  undue  threat  to  the 
public  interest.  Regulation  1.31  grants  Commission 
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comment  stated  that  Commission  staff 
"typically  exhibits  flexibility  when 
requesting  documents  to  accommodate 
practical  considerations.^^ 

The  "immediately"  standard  provides 
recordkeepers  with  notice  of  the  highest 
level  of  timeliness  Commission 
representatives  may  demand  in  seeking 
production.  As  indicated  in  the 
Proposal,  Regulation  1.31  requires  that 
reproductions  stored  on  micrographic  or 
electronic  storage  media  be  produced 
"immediately"  rather  than  "promptly" 
because,  in  general,  it  is  easier  to  locate 
and  to  produce  such  reproductions  than 
to  locate  and  to  produce  original 
records.  The  dual  standards  make  it 
clear  that  Commission  auditors  and 
investigators  are  authorized  to  demand 
that  reproductions  be  produced  more 
quickly  than  original  records.  At  the 
same  time,  they  require  auditors  and 
investigators  to  weigh  a  recordkeeper's 
potentially  more  limited  ability  to  locate 
and  produce  original  records  in 
establishing  a  deadline  for  their 
production. 

The  Commission  recognizes  that 
applicable  deadlines  should  reflect  an 
evaluation  of  factors  such  as  the  volume 
of  docimients  covered  by  a  request, 
competing  requests  irom  other 
regulators,  or  unusual  and  imforeseeable 
circumstances  that  prevent  the 
recordkeeper  from  accessing 
electronically  controlled  records.  Staff 
discretion,  however,  plays  a  necessary 
role  in  an  effective  production  process, 
and  there  is  no  indication  that  staff  has 
failed  to  exercise  their  discretion 
sensibly.3i  On  the  current  record,  there 
is  no  basis  for  imposing  further 
limitations  on  the  discretion  exercised 


representatives  the  discretion  to  specify  production 
deadlines  sufficient  to  address  such  threats. 

»nA  Comment  at  8. 

''  One  commenter  indicated  that  the  production 
process  under  Regulation  1.31  should  be  modeled 
on  the  discovery  process  in  an  adjudicatory 
proceeding.  The  Regulation  1.31  process,  however, 
is  specifically  designed  to  avoid  both  the  delay  and 
diversion  of  resources  common  to  such  an 
adversarial  process.  As  a  result.  Regulation  1.31 
does  not  provide  that  a  response  can  be  delayed 
until  a  recordkeeper's  counsel  has  had  an 
opportunity  to  review  requested  records.  Nor  does 
it  establish  a  process  for  settling  objections  over 
issues  such  as  breadth  or  relevance.  Moreover, 
recordkeepers  are  expected  to  manage  their  affairs 
in  a  manner  that  permits  them  to  fulfill  the  duties 
described  in  Regtllation  1.31.  For  example, 
recordkeepers  using  micrographic  or  electronic 
storage  systems  are  expected  to  retain  a  sufficient 
number  of  expert  personnel  to  meet  their  regulatory 
responsibilities.  The  absence  of  a  single  individual 
due  to  sickness  or  vacation  should  not  make  it 
impossible  for  the  recordkeeper  to  make  an 
immediate  response  to  an  auditor's  or  investigator's 
request  in  the  infrequent  circumstance  when 
inunediacy  is  a  critical  component  of  the  request. 
e.g.  in  a  financial  crisis  or  where  customer  positions 
or  other  assets  are  at  risk. 


by  Commission  auditors  and 
investigators. 

C.  Retention  of  a  Consultant 

As  noted  above,  the  Proposal,  like  the 
SEC  rules,  required  recordkeepers  who 
stored  all  required  records  or  all  of  a 
particular  class  of  required  records 
solely  on  electronic  storage  media  to 
enter  into  an  arrangement  with  a  third- 
party  Technical  Consultant.^^ 
Commenters  criticized  this  aspect  of  the 
Proposal  for  imposing  a  costly  burden 
that  will  discourage  transition  to 
electronic  storage  systems.  Commenters 
also  argued  that  this  safeguard  will 
threaten  the  confidentiality  of 
information  maintained  by 
recordkeepers. 

The  Commission  has  decided  to  adopt 
this  aspect  of  the  Proposal  without 
change.  The  SEC  has  required  this  type 
of  safeguard  since  1993.33  A  significant 
number  of  Commission  registrants  are 
subject  to  the  SEC's  recordkeeping 
requirements,  and  none  of  the 
comments  on  the  Proposal  describes  any 
problems  with  the  implementation  of 
this  safeguard  imder  the  SEC's  rules. 
Recordkeepers  are  only  required  to  enter 
an  arrangement  with  a  Technical 
Consultant  if  they  choose  to  store  all 
required  records  or  all  of  a  particular 
class  of  required  records  solely  on 
electronic  storage  media.  As  a  result, 
recordkeepers  may  protect  themselves 
from  costs  related  to  retaining  a 
Technical  Consultant  by  maintaining 
backup  copies  of  electronically  stored 
records  in  either  a  hard  copy  or 
micrographic  version.  As  to 
confidentiality  concerns  relating  to  a 
Technical  Consultant's  access  to 
required  records,  recordkeepers  may 
protect  themselves  by  entering  into 
appropriate  confidentiality  agreements 
with  their  Technical  Consultants.  In 
short,  the  objections  that  have  been 


'*  Such  recordkeepers  must  provide  the 
Technical  Consultant  with  access  to  the  storage 
media  containing  their  required  records,  and  the 
Technical  Consultant  must  (1)  have  the  ability  to 
download  information  from  the  recordkeeper's 
storage  media  to  any  medium  acceptable  under 
Regulation  1.31  and  (2J  undertake  to  provide 
Commission  representatives  with  access  to  the 
records  stored  on  the  recordkeeper's  storage  media 
including,  as  appropriate,  arrangement  for 
downloading  the  records  is  the  format  designated 
by  Commission  representatives. 

33  As  noted  above,  the  SEC  adopted  this  safeguard 
as  part  of  its  1997  rulemaking.  In  Fune  1993, 
however,  the  SEC's  Division  of  Market  Regulation 
issued  a  no-action  letter  allowing  broker-dealers  to 
utilize  optical  storage  technology  for  recordkeeping 
under  certain  conditions.  The  availability  of  a  third- 
party  backup  was  one  of  the  conditions  to  this 
relief.  See  Letter  from  Michael  A.  Macciaroli, 
Associate  Director,  Division  of  Market  Regulation, 
SEC  to  Michael  D.  Udoff,  Chairman,  Ad  Hoc  Record 
Retention  Committee,  Securities  Industry 
Association  (June  18,  1993),  1993  WL  246230  (SEC). 


raised  by  commenters  do  not  establish 
that  there  are  circumstances  unique  to 
the  futures  industry  that  warrant  a 
deviation  from  the  SEC  policy.3'' 

D.  Production  on  Commission 
Compatible  Machine-Readable  Media 

The  Proposal  required  recordkeepers 
using  electronic  storage  media  to 
provide  copies  of  requested  records  on 
Commission  compatible  machine- 
readable  media  (as  defined  by 
Commission  Regulation  15.00(1))  ^s  ^^^ 
the  format  and  coding  structure 
specified  in  the  request.  Two 
commenters  stated  that  neither  the 
Proposal  nor  Regulation  15.00(1) 
provides  adequate  notice  of  either  the 
range  of  media  that  the  Commission  will 
deem  compatible  or  the  range  of  formats 
and  coding  structures  that  may  be 
required.  In  response  to  these 
comments,  the  Commission  has  decided 
to  provide  guidance  about  the  intent 
underlying  this  provision  and  to  direct 
staff  to  take  steps  to  provide 
recordkeepers  with  ongoing  notice  of 
the  applicable  requirements. '^ 

The  requirement  that  recordkeepers 
provide  dociunents  to  the  Conunission 
in  one  of  the  many  identified  formats 
arises  out  of  practical  limitations  on  the 
Commission's  ability  to  process  data 
stored  in  the  full  range  of  available 
formats  and  coding  structures  on  the 
full  range  of  storage  media  available  to 
recordkeepers.  The  Commission  uses 
standard  desktop  tools  including 
Microsoft  Office  Professional  97. 
Recordkeepers  using  storage  systems 
with  compatible  format  and  coding 
structures  shoidd  not  experience 
significemt  problems  providing 
Commission  auditors  and  investigators 
with  acceptable  machine-readable 
media.  Records  that  include  data  files 
and  images  will  be  acceptable  if 
accompanied  by  appropriate 


^*  The  Commission  does  not  intend  that 
Commission  investigators  or  auditors  regularly  seek 
required  records  from  Technical  Consultants. 
Indeed,  staff  will  only  seek  performance  of  the 
Technical  Consultant's  undertaking  with  the 
Commission  when  the  recordkeepter  itself  has 
shown  that  it  is  unable  or  unwilling  to  meet  its 
regulatory  obligations. 

3»  Commission  Regulation  15.00(1)  provides  that 
the  term  compatible  data  processing  media  means: 
[Djata  processing  media  approved  by  the 
Commission  or  its  designee.  The  rule  delegates  the 
Commission's  approval  authority  to  the  Executive 
Director  and  provides  that  the  Executive  Director 
may  designate  employees  to  exercise  the  approval 
authority  on  her  behalf. 

'•When  the  Commission  amended  Regul.otion 
15.00(1)  in  1997,  it  deleted  references  to  specihc 
media  in  light  of  comments  suggesting  that  a 
regulatory  definition  was  impractical  because 
electronic  media  are  evolving  at  such  a  rapid  pace. 
62  FR  24026,  24028  (May  2,  1997). 
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information.^^  Where  the  records  are 
from  a  relational  data  base  management 
system,  the  Commission  would  prefer 
that  the  recordkeeper  convert  the 
records  to  an  acceptable  data  file  format. 
Under  appropriate  conditions,  however, 
the  Conunission  will  also  accept  such 
records  in  another  format,  ^s  Where  the 
records  are  from  a  different  soiut:e, 
providers  will  need  to  coordinate  with 
the  Conunission  to  determine 
acceptability. 

Recordkeepers  can  provide 
information  to  the  Commission  on  a 
number  of  different  media.  Clearly,  a 
small  file  can  be  placed  on  a  diskette  or 
set  of  diskettes.  CD-ROM,  4mm  tape,  30 
GB  DLT  tape,  nine-track  tape  and  IBM 
3490  cartridge  tapes  are  also  acceptable. 
Absent  seciuity  concerns,  email 
attachments  and  FTP  transmitted  files 
are  acceptable.  Providers  will  need  to 
coordinate  with  the  Commission  if 
different  media  are  contemplated. 

Of  course  the  Commission's 
capabilities  in  this  regard  will  change 
over  time.  To  provide  affected 
recordkeepers  with  continuous  notice  of 
what  is  currently  acceptable,  the 
Commission  is  modifying  current  staff 
practice  to  require  preparation  of  an 


"  For  records  that  include  data  files,  the  required 
information  includes: 

(1)  how  to  identify  individual  records  and  record 
types; 

(2)  how  to  identify  individual  fields  within 
records; 

(3)  how  the  individual  fields  and  record  types  are 
defined;  and 

(4)  the  format  of  each  quantitative  field  and  the 
meaning  of  each  field  value  for  other  fields. 

For  records  that  include  images,  the  required 
information  includes: 

(1)  how  any  data  files  are  linked  to  images; 

(2)  how  to  identify  individual  images;  and 

(3)  the  format  of  the  images. 

The  Commission  uses  "Wang  Imaging  for 
Windows  95."  The  Commission  will  accept  images 
in  another  format  if: 

(1)  software  is  provided  with  the  records  that 
makes  it  feasible  to  view  and  print  the  images; 

(2)  this  software  will  run  under  Windows  NT  or 
Windows  95/98; 

(3)  this  software  can  be  freely  provided  to  the 
Commission  under  the  terms  of  the  provider's 
licensing  agreements  with  the  concerned  software 
vendor^s);  and 

(4)  information  is  provided  on  how  individual 
images  can  be  accessed. 

"The  applicable  conditions  include: 

(1)  the  records  are  accompanied  by  software  that 
makes  it  feasible  to  access  the  records  using 
standard  office  tools, 

(2)  this  software  will  run  under  Windows  NT  or 
Windows  95/98, 

(3)  this  software  can  be  freely  provided  to  the 
Commission  under  the  terms  of  the  provider's 
licensing  agreements  with  the  concerned  software 
vendoHs), 

(4)  information  is  provided  on  how  the  individual 
fields  and  record  types  are  defined,  and 

(5)  information  is  provided  on  the  format  of  each 
quantitative  field  and  the  meaning  of  each  field 
value  for  other  fields. 


updated  list  of  formats  and  coding 
structxu-es  as  changes  are  made.  Notice 
of  any  changes  to  the  list  will  be 
available  both  in  writing  and  on  the 
Commission's  web  page,  and  an 
updated  list  will  be  published  in  the 
Federal  Register. 

E.  Waiver  of  Privilege 

Consistent  with  ciurent  Commission 
requirements,  the  Proposal  provided 
that  recordkeepers  employing 
micrographic  or  electronic  storage 
systems  must  agree  to  waive  any 
privilege,  claim  of  confidentiality  or 
other  objection  to  the  disclosure  of  non- 
Commission-required  records  stored  on 
the  same  individual  medium  as 
Commission-required  dociunents.  Some 
commenters  characterized  this  approach 
as  inflexible  and  urged  the  Commission 
to  adopt  an  approach  modeled  on  ABA 
Op.  No.  92-368  (Standing  Committee  on 
Ethics  and  Professional  Responsibility, 
Nov.  10, 1992).39 

The  Commission  has  decided  that  the 
waiver  language  should  be  deleted  from 
Regulation  1.31.  While  courts  are  not  in 
agreement  about  the  proper  application 
of  the  "inadvertent  waiver"  theory 
discussed  in  the  ABA's  Opinion,  the 
Commission  does  not  believe  that  a 
recordkeeper  should  be  precluded  by 
rule  from  raising  a  question  about 
privilege  if  a  privileged  document  has 
been  inadvertently  stored  and/or 
produced  on  the  same  medium  as 
Commission-required  documents.'*"  In 
an  effort  to  avoid  this  problem,  the 
deleted  waiver  language  will  be 
replaced  with  the  current  Commission 
requirement  that  recordkeepers  store 
Commission-required  records  on  a 
separate  individual  medium  from  non- 
Commission-required  records.  Waiver, 
however,  will  no  longer  be  a  mandatory 
consequence  of  failing  to  fulfill  this 


''In  that  opinion,  the  American  Bar  Association 
Standing  Committee  on  Ethics  and  Professional 
Responsibility  addressed  circumstances  in  which 
an  attorney  inadvertently  sends  another  lawyer 
privileged  or  otherwise  confidential  materials 
belonging  to  an  opposing  party.  The  committee 
found  that  a  lawyer  receiving  such  confidential 
material  has  a  professional  obligation,  when  he  or 
she  recognizes  opposing  counsel's  error,  to  avoid 
further  review  of  the  material.  The  committee  also 
concluded  that  the  affected  lawyer  should  notify 
opposing  counsel  of  the  error  and  follow  counsel's 
directions  as  to  the  disposition  of  the  material. 

♦"As  is  currently  the  case  with  all  Conmiission- 
required  records,  recordkeepers  may  not  deny 
authorized  Commission  representatives  access  to 
any  individual  storage  medium  that  includes 
Commission-required  records  or  delay  production 
while  the  individual  storage  medium  is  reviewed 
for  the  presence  of  privileged  material.  The  final 
rule  merely  eliminates  the  regulatory  inference  that 
the  commingling  of  Commission-required  records 
with  non-Commissioned-required  records 
necessarily  amounts  to  a  waivar  of  any  privilege 
otherwise  covering  the  latter  category  of  records. 


segregation  requirement,  at  least  by 
operation  of  regiilation. 

F.  Other  Issues 

1.  Generic  standards 

Several  commenters  urged  the 
Commission  to  adopt  generic  standards 
of  accessibility,  security,  and  reliability 
that  do  not  distinguish  between  original 
records  and  eligible  substitutes.  One  of 
the  commodity  industry  associations 
argued  that  the  adoption  of  generic 
performance  standards  would  increase 
flexibility  and  decrease  the  likelihood 
that  the  applicable  standards  would 
become  "outdated"  due  to  continued 
technological  developments.  One 
exchange  commenter  claimed  that  such 
a  unitary  approach  would  ensiu« 
consistency  and  lessen  confusion. 

A  generic  approach  may  have  certain 
advantages  in  an  area  likely  to  be 
affected  by  rapid  technological  change. 
Some  comments  on  the  Proposal, 
however,  illustrate  the  weaknesses  of 
any  approach  that  fails  to  provide 
sufficiently  specific  notice  of  the 
procedures  the  Commission  considers 
necessary  to  a  reliable  system  of  records. 
These  comments  suggest  that,  absent 
specific  guidance,  many  industry 
participants  would  interpret  thefr 
recordkeeping  duties  in  a  manner  the 
Commission  views  as  incompatible  with 
the  public  interest."*! 

More  importantly,  none  of  the 
conunentators  that  urged  adoption  of 
more  generic  standards  offered  the  type 
of  specific  proposal  that  would  permit 
the  Commission  to  make  a  reasoned 
evaluation  of  the  practical  costs  and 
benefits  of  a  more  generic  approach. 
Indeed,  none  of  the  commenters  cited  to 
generic  standards  adopted  by  a  state  or 
federal  regulatory  body  with 
responsibilities  comparable  to  those  the 
CEA  entrusts  to  the  Commission.  The 
absence  of  any  specific  proposals  may 
be  a  product  of  the  futures  industry's 
limited  experience  with  the  design  or 
implementation  of  large-scale  electronic 
storage  systems.''^  We  emphasize  that 


*'  FOC  argued  that  any  required  record  should  be 
deemed  accessible  if  produced  within  10  days.  One 
commodity  industry  association  noted  that 
Regulation  1.31  does  not  include  any  requirements 
for  the  securify  and  integrity  of  paper  records  and 
argued  that  firms  have  no  dufy  to  supervise  the 
security  and  reliability  of  hard  copy  records  under 
the  generic  standard  set  forth  in  Commission 
Regulation  166.3.  One  exchange  commenter 
indicated  that  it  would  be  burdensome  to  require 
recordkeepers  to  maintain  an  accurate  and  complete 
index  of  records  stored  on  micrographic  or 
electronic  storage  media. 

*^  Even  if  the  capabilities  of  electronic  storage 
systems  meet  the  high  expectations  of  their 
proponents,  the  Commission  expects  that  the 
transition  process  from  paper-based  systems  to 
electronic-based  systems  will  involve 
implementation  problems  requiring  significant 
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movement  toward  more  generic 
standards  may  well  be  appropriate  as 
industry  experience  and  expertise 
develop.  Indeed,  as  part  of  its  ongoing 
evaluation  of  developments  warranting 
additional  amendments  to  its 
recordkeeping  requirements,  the 
Commission  encourages  the  submission 
of  specific  proposals  for  generic 
standards  that  both  provide 
recordkeepers  with  the  flexibility 
necessary  to  maximize  the  cost 
reduction  and  time  savings  available 
from  improved  storage  technology  and 
ensiu-e  th^t  Conunission  auditors  and 
investigators  maintain  timely  access  to  a 
reliable  system  of  records. 

2.  Format  of  Storage  Media 

One  exchange  commenter  noted  that 
one  of  the  Proposal's  four  characteristics 
for  defining  electronic  storage  media 
could  be  misconstrued  as  requiring  that 
the  storage  system  itself  exclusively 
preserve  records  in  a  non-rewritable, 
non-erasable  format.  It  suggests  that 
such  an  interpretation  could  disqualify 
CD-ROM  storage  systems  with 
rewritable  CD-ROM  capabilities.  The 
Commission  agrees  that  the  medium, 
not  the  storage  system  itself,  must 
exclusively  preserve  records  in.  a  non- 
rewritable,  non-erasable  format. 

3.  Escrow  Agreements 

Two  exchange  commenters  opposed 
the  Proposal's  requirement  that 
recordkeepers  using  electronic  storage 
media  keep  available  for  inspection  all 
information  necessary  to  access  records 
and  indexes  maintained  on  electronic 
storage  media  or,  in  the  alternative, 
place  such  information  in  escrow  and, 
as  necessary,  update  the  information. 
These  commenters  raised  the  possibility 
that  third-party  vendors  may  be 
unwilling  to  enter  into  soiuce  code 
escrow  agreements.  As  noted  in  the 
Proposal,  however,  such  escrow 
agreements  are  a  common  feature  of 
software  licensing  agreements.  There  is 
no  indication  that  the  similar  safeguard 
in  the  SEC's  rules  has  resulted  in 
problems  with  third-party  vendors. 
Given  the  speculative  natiue  of  the 
information  provided  by  the 
commenters,  modification  of  this 
safeguard  is  not  warranted. 


adjustments.  If  the  security,  reliability,  and 
accessibility  of  the  recordkeeping  process  are  to  be 
protected  during  this  period  of  learning  and 
adjustment,  it  is  important  that  recordkeepers  have 
clear  notice  of  their  ongoing  obligations  under 
Regulation  1.31.  It  is  equally  important  that 
recordkeepers  keep  the  Commission  informed  of  the 
experience  gained  during  this  period  so  that  the 
Commission  can  develop  a  reliable  basis  for  making  . 
necessary  adjustments  to  its  rules. 


4.  Written  Procedures 

Several  commenters  objected  to  the 
Proposal's  requirement  that  electronic 
recordkeepers  maintain  written 
operational  procedures  and  controls  that 
would  provide  accountability  over  both 
the  initial  entry  of  required  records  to 
the  electronic  storage  media  and  the 
entry  of  each  change  made  to  any  such 
records.  As  noted  in  the  Proposal,  the 
Commission  believes  that  all 
recordkeepers  must  have  and  enforce 
procediues  to  keep  their  required 
records  from  being  altered  or 
destroyed.*^  The  Proposal's  specific 
requirements  for  electronic  storage 
systems  reflect  the  special  secxirity/ 
integrity  concerns  that  attend  the 
transition  process  from  paper-based 
recordkeeping  systems.  While 
experience  may  prove  these  special 
precautions  luuiecessary,  the  arguments 
raised  by  the  commenters  do  not 
warrant  their  deletion  at  this  time. 

5.  Adjusting  Requirements  in  Response 
to  Technological  Change 

Several  commenters  noted  that  some 
of  the  Proposal's  requirements  may 
quickly  become  outdated  due  to  rapid 
developments  in  the  technology 
imderlying  electronic  storage  media. 
These  commenters  observed  that 
addressing  the  necessary  adjustments 
through  the  rulemaking  process  may 
prove  unduly  slow,  cosdy  and 
inflexible. 

The  rulemaking  process  can  play  an 
important  role  in  identifying  and 
removing  such  obstacles.  While  the 
notice  and  comment  process  that 
underlies  rulemaking  can  result  in 
limited  delays,  this  process  helps  ensure 
that  the  Commission's  deliberations  are 
informed  by  the  perspectives  of  a  broad 
range  of  interested  parties.  Moreover,  as 
in  this  instance,  the  rulemaking  process 
can  play  an  important  rule  in 
harmonizing  the  approach  different 
regulators  take  to  common  areas  of 
concern,  thereby  minimizing  the 
regulatory  biuden  imposed  on  firms 
subject  to  dual  regulation. 

The  Commission  has  adequate  tools  to 
address  short-term  inefficiencies  in  the 
regulatory  process.  On  several  occasions 
during  the  past  two  years,  the 
Commission  has  provided  interim  relief 
from  the  current  requirements  of  Ride 
1.31  to  Commission  registrants  using 
advanced  technology.'"'  This  relief  has 
helped  minimize  obstacles  to  the 


"Proposal  at  30672. 

"The  Commission  has  permitted  these 
registrants  to  substitute  compliance  with  the  SEC's 
recordkeeping  requirements  for  compliance  with 
the  current  requirements  of  Rule  1.31.  See  note  2, 
supra. 


adoption  of  new  technology  while  the 
Commission  addressed  the  need  for 
final  amendments  to  Rule  1.31.  ff 
circumstances  warrant,  similar  relief 
can  be  made  available  in  the  futiue. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601.  et  seq..  611. 
requires  that,  in  adopting  rules  and 
regulations,  all  federal  agencies  consider 
their  impact  on  small  entities.  In 
accordance  with  Section  601(3)  of  the 
RFA,  the  Commission  pubUshed  a 
"Policy  Statement  of  Definitions  of 
Small  Entities  for  Purposes  of  the 
Regulatory  Flexibility  Act,"  47  FR 
18618  (Apr.  30,  1982).  In  that 
statement,**  the  Commission  indicated 
that  some  classes  of  persons  were 
excluded  from  the  definition  of  small 
entities.  These  include:  futures 
commission  merchants  registered  or 
required  to  be  registered;  floor  brokers 
employed  by  registered  futures 
commission  merchants:  commodity 
pool  operators  registered  or  required  to 
be  registered;  and  large  traders  in  the 
futures  market.  The  Commission 
considers  other  entities  to  be  small 
under  particular  facts  and 
circxunstances.  These  include:  futures 
commission  merchants  exempt  from 
registration:  commodity  pool  operators 
exempt  from  registration:  introducing 
brokers:  floor  brokers  not  employed  by 
futiues  commission  merchants:  floor 
traders;  and  commodity  trading 
advisors.  Because  the  rules  discussed 
herein  will  affect  the  full  spectrum  of 
Commission  registrants,  it  is  likely  that 
small  entities  within  the  meaning  of  the 
RFA  will  be  affected. 

The  final  rules  would  generally 
expand  the  category  of  record  storage 
systems  permissible  under  the 
Commission's  rules.  The  Commission 
anticipates  that  these  rules  will  increase 
small  entities'  freedom  to  tailor  their 
record  storage  systems  to  the  overall 
needs  of  their  businesses.  The  final 
rules  will  have  no  impact  on  a  small 
entity  chooses  to  maintain  a  paper- 
based  record  storage  system.  However,  if 
a  small  entity  chooses  to  use 
micrographic  storage  media,  it  may 
incur  costs  related  to  creation  of  the 
duplicate  record  and  storage  at  a 
location  separate  from  the  micrographic 
record.  Costs  can  be  reduced  by  moving 
the  hard  copies  of  the  records  to  a 
separate  location. 


*^  The  Commission  subsequently  clarified  some 
of  the  definitions  See  46  FR  35276  (Aug.  3.  1983): 
55  FR  13550  (Apr.  11,  1990);  58  FR  40347  (Jul.  28, 
1M3). 
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The  final  rules  will  permit  small 
entities  that  choose  to  use  electronic 
storage  media  for  their  storage  record 
systems  to  select  systems  that  may  be 
less  costly  and  simpler  to  manage.  The 
final  rules  will  impose  limited 
additional  burdens  on  these  entities, 
including  requirements  that  the 
recordkeeper:  (1)  provide  a 
representation  that  the  system  meets 
pertinent  regulatory  requirements  prior 
to  converting  to  an  electronic  storage 
system;  (2)  create  a  duplicate  of  both 
required  records  and  an  index  of  those 
records  and  maintain  the  duplicate  at  a 
separate  location;  (3)  create  and 
maintain  an  audit  system  for 
transferring  records  to  electronic  storage 
media;  (4)  take  steps  to  ensure 
Commission  access  to  information 
necessary  to  download  records  fit)m  the 
electronic  storage  media;  and  (5) 
provide  an  independent  source  Jfor  the 
downloading  of  records  that  are 
maintained  solely  on  electronic  storage 
media.  The  Commission  anticipates  that 
small  entities  will  not  convert  their 
recordkeeping  systems  to  electronic 
storage  media  unless  the  accompanying 
burdens  are  outweighed  by  the  financial 
savings  and  operational  efficiency  that 
would  result  from  the  change  to 
electronic  storage  media. 

The  Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pinsuant 
to  5  U.S.C.  605(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995  '•*' 
("PRA")  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  these  final 
rules  and/or  their  associated 
information  collection  requirement 
inform  the  public  of: 

(1)  The  reasons  the  information  is  planned 
to  be  and/or  has  been  collected;  (2)  the  way 
such  information  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency;  (3)  an 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 
agency  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden);  (4) 
whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain 
or  retain  a  benefit  or  mandatory;  (5)  the 
nature  and  extent  of  confidentiality  to  be 
provided,  if  any;  and  (6)  the  fact  that  an 


«Pub.  L.  104-13  (May  13. 1995). 


agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
current  valid  OMB  control  number. 

The  Commission  previously 
submitted  these  rules  in  proposed  form 
and  their  associated  information 
collection  requirement  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  these  rules  on  October  24, 1998, 
and  assigned  OMB  control  niunber 
3038-0022,  Rules  Pertaining  to  Contract 
Markets  and  Their  Members,  to  these 
rules.  The  burden  associated  with  this 
entire  collection  3038-0022,  including 
these  final  rule  amendments,  is  as 
follows: 

Average  burden  hours  per  response: 
3,609,89. 

Number  of  respondents:  15,893. 

Frequency  of  response:  On  occasion. 

The  binden  associated  with  the  final 
rule  amendments,  is  as  follows: 

Average  burden  hours  per  response: 
17.50 

Number  of  respondents:  3,412. 

Frequency  of  response:  On  occasion. 

Persons  wishing  to  comment  on  the 
information  required  by  these  final  rules 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202,  NEOB,  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street 
N.W.,  Washington,  DC  20581,  (202) 
418-5160. 

List  of  Subjects  in  17  CFR  Part  1 

Recordkeeping  requirements. 
Accordingly,  17  CFR  part  1  is 
amended  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6.  6a, 
6b,  6c,  6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  6l,  6m, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9,  12,  12a,  12c,  13a, 
13a-l,  16,  16a,  19.  21,  23,  24. 

2.  Section  1.31  is  amended  by  revising 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

§  1 .31    Books  and  records;  keeping  and 
inspection. 

***** 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  immediate 
reproductions  on  either  "micrographic 
media"  (as  defined  in  paragraph  (b)(l)(i) 
of  this  section)  or  "electronic  storage 
media"  (as  defined  in  paragraph 


(b)(l)(ii)  this  section)  may  be  kept  in 
that  form  for  the  required  time  period 
under  the  conditions  set  forth  in  this 
paragraph  (b). 

(1)  For  purposes  of  this  section: 

(i)  The  term  "micrographic  media" 
means  microfilm  or  microfiche  or  any 
similar  medium. 

(ii)  The  term  "electronic  storage 
media"  means  any  digital  storage 
medium  or  system  that: 

(A)  Preserves  the  records  exclusively 
in  a  non-rewritable,  non-erasable 
format; 

(B)  Verifies  automatically  the  quality 
and  accuracy  of  the  storage  media 
recording  process; 

(C)  Serializes  the  original  and,  if 
applicable,  duplicate  units  of  storage 
media  and  creates  a  time-date  record  for 
the  required  period  of  retention  for  the 
information  placed  on  such  electronic 
storage  media;  and 

(D)  Permits  the  immediate 
downloading  of  indexes  and  records 
preserved  on  the  electronic  storage 
media  onto  paper,  microfilm,  microfiche 
or  other  medium  acceptable  under  this 
paragraph  upon  the  request  of 
representatives  of  the  Commission  or 
the  Department  of  Justice. 

(2)  Persons  who  use  either 
micrographic  media  or  electronic 
storage  media  to  maintain  records  in 
accordance  with  this  section  must: 

(i)  Have  available  at  all  times,  for 
examination  by  representatives  of  the 
Conunission  or  the  Department  of 
Justice,  facilities  for  immediate,  easily 
readable  projection  or  production  of 
micrographic  media  or  electronic 
storage  media  images; 

(ii)  Be  ready  at  all  times  to  provide, 
and  immediately  provide  at  the  expense 
of  the  person  required  to  keep  such 
records,  any  easily  readable  hard-copy 
image  that  representatives  of  the 
Commission  or  Department  of  Justice 
may  request; 

(iii)  Keep  only  Conunission-require 
records  on  the  individual  medium 
employed  (e.g.,  a  disk  or  sheets  of 
microfiche); 

(iv)  Store  a  duplicate  of  the  record,  in 
any  medium  acceptable  imder  this 
regulation,  at  a  location  separate  from 
the  original  for  the  period  of  time 
required  for  maintenance  of  the  original; 
and 

(v)  Organize  and  maintain  an  accwate 
index  of  all  information  maintained  on 
both  the  original  and  duplicate  storage 
media  such  that: 

(A)  The  location  of  any  particular 
record  stored  on  the  media  may  be 
immediately  ascertained; 

(B)  The  index  is  available  at  all  times 
for  immediate  examination  by 
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representatives  of  the  Commission  or 
the  Department  of  Justice; 

(C)  A  duplicate  of  the  index  is  stored 
at  a  location  separate  from  the  original 
index;  and 

(D)  Both  the  original  index  and  the 
duplicate  index  are  preserved  for  the 
time  period  required  for  the  records 
included  in  the  index. 

(3)  In  addition  to  the  foregoing 
conditions,  persons  using  electronic 
storage  media  must: 

(i)  Be  ready  at  all  times  to  provide, 
and  immediately  provide  at  the  expense 
of  the  person  required  to  keep  such 
records,  copies  of  such  records  on  such 
approved  machine-readable  media  as 
defined  in  §  15.00(1)  of  this  chapter 
which  any  representative  of  the 
Commission  or  the  Department  of 
Justice  may  request.  Records  must  use  a 
format  and  coding  structure  specified  in 
the  request. 

(ii)  Develop  and  maintain  written 
operational  procedures  and  controls  (an 
"audit  system")  designed  to  provide 
accountability  over  both  the  initial  entry 
of  required  records  to  the  electronic 
storage  media  and  the  entry  of  each 
change  made  to  any  original  or 
duplicate  record  maintained  on  the 
electronic  storage  media  such  that: 

(A)  The  results  of  such  audit  system 
are  available  at  all  times  for  immediate 
examination  by  representatives  of  the 
Commission  or  the  Department  of 
Justice; 

(B)  The  results  of  such  audit  system 
are  preserved  for  the  time  period 
required  for  the  records  maintained  on 
the  electronic  storage  media;  and 

(C)  The  written  operational 
procediues  and  controls  are  available  at 
all  times  for  immediate  examination  by 
representatives  of  the  Commission  or 
the  Department  of  Justice. 

(iii)  Either 

(A)  Maintain,  keep  ciuxent.  and  make 
available  at  all  times  for  immediate 
examination  by  representatives  of  the 
Commission  or  Department  of  Justice  all 
information  necessary  to  access  records 
and  indexes  maintained  on  the 
electronic  storage  media;  or 

(B)  Place  in  escrow  and  keep  ciurent 

a  copy  of  the  physical  and  logical  format 
of  the  electronic  storage  media,  the  file 
format  of  all  different  information  types 
maintained  on  the  electronic  storage 
media  and  the  soiuce  code, 
documentation,  and  information 
necessary  to  access  the  records  and 
indexes  maintained  on  the  electronic 
storage  media. 

(4)  In  addition  to  the  foregoing 
conditions,  any  person  who  uses  only 
electronic  storage  media  to  preserve 
some  or  all  of  its  required  records 
("Electronic  Recordkeeper")  shall,  prior 


to  the  media's  use,  enter  into  an 
arrangement  with  at  least  one  third 
party  technical  consultant  ("Technical 
Consultant")  who  has  the  technical  and 
financial  capabitity  to  perform  the 
undertakings  described  in  this 
paragraph  {b)(4).  The  arrangement  shall 
provide  that  the  Technical  Consultant 
will  have  access  to,  and  the  ability  to 
download,  information  from  the 
Electronic  Recordkeeper's  electronic 
storage  media  to  any  mediiun  acceptable 
under  this  regulation. 

(i)  The  Technical  Consultant  must  file 
with  the  Commission  an  undertaking  in 
a  form  acceptable  to  the  Commission, 
signed  by  the  Technical  ConsiUtant  or  a 
person  duly  authorized  by  the  Technical 
Consultant.  An  acceptable  undertaking 
must  include  the  following  provision 
with  respect  to  the  Electronic 
Recordkeeper: 

With  respect  to  any  books  and  records 
maintained  or  preserved  on  behalf  of  the 
Electronic  Recordkeeper,  the  undersigned 
hereby  undertakes  to  furnish  promptly  to  any 
representative  of  the  United  States 
Commodity  Futures  Trading  Commission  or 
the  United  States  Department  of  Justice  (the 
"Representative"),  upon  reasonable  request, 
such  information  as  is  deemed  necessary  by 
the  Representative  to  download  information 
kept  on  the  Electronic  Recordkeeper's 
electronic  storage  media  to  any  medium 
acceptable  under  17  CFR  1.31.  The 
undersigned  also  undertakes  to  take 
reasonable  steps  to  provide  access  to 
information  contained  on  the  Electronic 
Recordkeeper's  electronic  storage  media, 
including,  as  appropriate,  arrangements  for 
the  downloading  of  any  record  required  to  be 
maintained  under  the  Commodity  Exchange 
Act  or  the  rules,  regulations,  or  orders  of  the 
United  States  Commodity  Futures  Trading 
Commission,  in  a  format  acceptable  to  the 
Representative.  In  the  event  the  Electronic 
Recordkeeper  fails  to  download  a  record  into 
a  readable  format  and  after  reasonable  notice 
to  the  Electronic  Recordkeeper,  upon  being 
provided  with  the  appropriate  electronic 
storage  medium,  the  undersigned  will 
undertake  to  do  so,  at  no  charge  to  the  United 
States,  as  the  Representative  may  request 

(ii)  [Reserved] 

(c)  Persons  employing  an  electronic 
storage  system  shall  provide  a 
representation  to  the  Commission  prior 
to  the  initial  use  of  the  system.  The 
representation  shall  be  made  by  the 
person  required  to  maintain  the  records, 
the  storage  system  vendor,  or  another 
third  party  with  appropriate  expertise 
and  shall  state  that  the  selected 
electronic  storage  system  meets  the 
requirements  set  forth  in  paragraph 
(b)(l)(ii)  of  this  section.  Persons 
employing  an  electronic  storage  system 
using  media  other  than  optical  disk  or 
CD-ROM  technology  shall  so  state.  The 
representation  shall  be  accompanied  by 


the  type  of  oath  or  affirmation  described 
in  §  1.10(d)(4). 

(d)  Trading  cards,  documents  on 
which  trade  information  is  originally 
recorded  in  writing,  and  written  orders 
required  to  be  kept  piu-suant  to  §  1.35(a). 
(a-l){l),  (a-l)(2)  and  (d)  must  be 
retained  in  hard-copy  for  tbe  required 
time  period. 

Issued  in  Washington,  DC  on  May  21, 1999 
by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  99-13514  Filed  5-26-99;  8:45  am) 

BHXMQ  COOE  6381-01-11 


EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

29  CFR  Part  1603 
RIN3046-AA45 

Procedures  for  Previously  Exempt 
State  and  Local  Government  Employee 
Complaints  of  Employment 
Discrimination  Under  the  Government 
Employee  Rights  Act  of  1991 

agency:  Equal  Employment 
Opportunity  Commission  (EEOC). 
action:  Final  rule. 

summary:  The  Equal  Employment 
Opportimity  Commission  is  adopting  as 
final  an  interim  rule  establishing 
procedures  for  implementing  Tide  ID  of 
the  Civil  Rights  Act  of  1991,  entitied  the 
Government  Employee  Rights  Act  of 
1991,  which  extends  the  protections 
against  employment  discrimination 
based  on  race,  color,  refigion,  sex. 
national  origin,  age  and  disability  to 
previously  exempt  state  and  local 
government  employees. 
DATES:  This  rule  will  become  effective 
on  May  27, 1999. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Nicolas  M.  Inzeo,  Deputy  Legal  Counsel. 
Thomas  J.  Schlageter,  Assistant  Legal 
Coimsel,  or  Stephanie  D.  Gamer,  Senior 
Attorney,  at  (202)  663-4669  or  TDD 
(202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  On  April 
10.  1997,  at  62  FR  17542-17548,  the 
Equal  Employment  Opportunity 
Commission  published  an  interim  rule 
to  implement  Section  321  of  the  Civil 
Rights  Act  of  1991.  2  U.S.C.  1220.  That 
section  provided  new  equal 
employment  opportunity  protections  for 
previously  exempt  state  and  local 
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govenunent  employees,  and  designated 
the  Equal  Employment  Opportimity 
Commission  as  the  enforcement 
authority. 

The  interim  rule  sets  out  the 
Commission's  procedures  for  handling 
complaints  brought  by  individuals 
covered  by  section  321  of  the  Act.  The 
filing  and  investigative  procedures  for 
complaints  followed  established 
Commission  procedures  for  charges 
published  at  29  CFR  Part  1601.  The 
hearing  process  and  the  other 
procedures  were  different  from  EEOC's 
normal  charge  resolution  procediu-es. 

Comments  on  the  interim  rule  were 
invited  from  the  public,  to  be  received 
on  or  before  Jime  9, 1997.  The  sole 
comment  received  suggested  that  the 
time  period  for  filing  a  complaint  under 
this  Part  in  those  jiuisdictions  which 
have  fair  employment  practices  agencies 
be  extended  to  300  days.  Unlike  section 
706(e)  of  the  Civil  Rights  Act  of  1964, 
section  321  of  the  Civil  Rights  Act  of 
1991  does  not  provide  an  extended 
filing  period  for  cases  arising  in 
jurisdictions  which  have  fair 
employment  practices  agencies.  The 
Commission  is  bound  by  the  plain 
language  of  the  statute  which  provides 
a  uniform  18Q-day  period  for  filing  a 
complaint. 

After  the  interim  regulation  was 
published  in  the  Federal  Register  on 
April  10, 1997,  the  Commission's  Office 
of  Program  Operations  was  renamed  the 
Office  of  Field  Programs.  Therefore, 
"Office  of  Field  Programs"  is  being 
substituted  wherever  the  name  "Office 
of  Program  Operations"  appeared  in  the 
interim  regulation.  With  this  exception 
of  this  change  the  interim  rule  is 
adopted  as  final. 

In  promulgating  the  final  rule 
implementing  section  321  of  the  Act, 
the  Commission  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
\n  addition,  it  has  been  determined  that 
this  regulation  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  3(f)  of  the  Executive  Order.  As 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6),  it  is  hereby 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  establishes  procedures  for 
complaints  of  discrimination  by 
formerly  exempt  state  and  local 
government  employees. 

Finally,  this  rule  does  not  impose  any 
information  collection  requirements  as 
defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 


List  of  Subjects  in  29  CFR  Part  1603 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations.  Investigations,  State  and  local 
governments. 

Accordingly,  the  interim  rule 
amending  29  CFR  part  1603  which  was 
published  at  62  FR  17542  on  April  10, 
1997,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  1603— {AMENDED] 

1.  Authority  citation  for  part  1603 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  1220. 

§1603.107    [Amended] 

2.  In  part  1603,  in  §603. 107(d)  revise  the 
reference  to  "Office  of  Program  Operations" 
to  read  "Office  of  Field  Programs." 

Dated:  May  20, 1999. 

For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 
[FR  Doc.  99-13341  Filed  5-26-99;  8:45  am] 

BIUJNG  CODE  657l>-0»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-9»-173] 
RIN211&-AE47 

Drawbridge  Operation  Regulations: 
Fort  Point  Channel,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  rules  governing  the 
Northern  Avenue  Bridge,  mile  0.1, 
across  Fort  Point  Channel  in  Boston, 
Massachusetts.  This  final  rule  removes 
the  tow  time  periods  Monday  through 
Friday  when  the  Northern  Avenue 
Bridge  was  not  required  to  open  for 
vessel  traffic.  Motor  vehicles  no  longer 
use  the  Northern  Avenue  Bridge  to  cross 
Fort  Point  channel.  It  is  expected  that 
this  final  rule  will  better  meet  the  needs 
of  navigation. 

DATES:  This  final  rule  is  effective  June 
28, 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue,  Boston,  Massachusetts  02110,  7 
a.m.  to  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-8364. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223;;-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  entitled 
Drawbridge  Operation  Regulations;  Fort 
Point  Channel,  Massachusetts,  in  the 
Federal  Renter  (64  FR  1 2  797)  on 
March  15, 1999.  The  Coast  Guard 
received  no  letters  commenting  on  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background 

The  Northern  Avenue  Bridge  has  a 
vertical  clearance  at  mean  high  water 
(MHW)  of  7  feet  and  at  mean  low  water 
(MLW)  of  17  feet.  The  Northern  Avenue 
Bridge  is  presently  required  to  open  on 
signal  from  6  a.m.  to  8  p.m.,  except 
during  the  two  vehicular  traffic  rush 
hours,  7.  a.m.  to  9  a.m.  and  4:30  p.m.  to 
6:30  p.m.,  Monday  through  Friday. 
From  8  p.m.  to  6  a.m.  the  draw  need  not 
open  for  vessel  traffic. 

The  present  use  of  the  Northern 
Avenue  Bridge  is  by  pedestrians  only. 
Vehicular  traffic  no  longer  uses  the 
Northern  Avenue  Bridge.  The  roadway, 
Northern  Avenue,  has  been  relocated  to 
align  with  the  new  replacement  bridge 
which  has  been  constructed  upstream 
firom  the  old  bridge.  Bridges  normally 
open  on  signal  for  vessels  at  all  times 
except  when  there  is  a  demonstrated 
offsetting  benefit  to  traffic  crossing  the 
bridge.  In  this  case  the  traffic  cross  the 
bridge  no  longer  exists.  Motor  vehicles 
no  longer  cross  over  this  bridge  to  cross 
Fort  Point  Channel.  Retention  of  the 
exception  in  the  regulations  to  allow  the 
bridge  to  not  open  for  vessel  traffic 
during  the  two  vehicular  traffic  rush 
hours  is  not  longer  necessary  because  it 
restricts  the  passage  of  vessels 
unnecessarily.  The  present  waterway 
usage  is  primarily  construction  barges 
working  on  several  projects  upstream  of 
the  bridge  and  some  recreational  vessels 
docked  along  the  Fort  Point  Channel 
waterfront. 

The  Coast  Guard  granted  a  temporary 
deviation  from  the  operating  regidations 
for  a  period  of  60  days  effective  imtil 
January  6, 1999,  to  provide  for  the 
speedy  repair  of  the  bridge  protective 
fender  system.  Increased  barge  traffic 
has  made  the  repair  of  the  fender  system 
essential. 

The  period  the  bridge  was  closed  to 
vessel  traffic,  8  p.m.  to  6  a.m.,  will 
remain  imchanged.  This  final  rule  will 
require  the  bridge  to  open  on  signal 
from  6  a.m.  to  8  p.m.,  daily,  and  from 
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8  p.m.  to  6  a.m.,  the  bridge  need  not 
open  for  the  passage  of  vessels. 

The  Coast  Guara  has  also  removed 
from  the  regulations  the  provision  for 
opening  the  bridge  as  soon  as  possible 
for  the  passage  of  state  and  local  vessels 
used  for  public  safety.  This  provision  is 
now  included  imder  the  general 
operating  regulations  for  bridges  at 
§117.31. 

Discussion  of  Qmunents  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  notice  of  proposed 
rulemaking  and  no  changes  have  been 
made  to  the  final  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  pohcies  and  procedures  of 
DOT  is  xmnecessary.  This  conclusion  is 
based  on  the  fact  that  this  final  rule  is 
simply  removing  lumecessary  language 
that  allows  the  bridge  not  to  open 
during  vehicular  traffic  rush  hours. 
Vehicles  no  longer  pass  over  the 
Northern  Avenue  Bridge  to  cross  Fort 
Point  Channel.  This  change  to  the 
regulations  will  economically  benefit 
navigational  interests  that  use  this 
waterway  by  no  longer  delajdng  their 
transits.  The  Coast  Guard  beUeves  that 
the  added  cost  to  crew  the  bridge  is  not 
significant  because  the  bridge  owner 
must  crew  the  bridge  during  the 
daytime  hours  6  a.m.  to  8  p.m.  anyway 
and  the  additional  cost  to  crew  the 
bridge  during  the  two  rush  horn  periods 
is  offset  by  the  benefit  to  navigation 
using  this  waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owrned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 


Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
<  continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.599  is  revised  to  read 
as  follows: 

§117.599    Fort  Point  Channel. 

The  Northern  Avenue  Bridge,  mile 
0.1,  shall  open  on  signal  bom  6  a.m.  to 
8  p.m.,  daily.  From  8  p.m.  to  6  a.m.  the 
bridge  need  not  open  for  the  passage  of 
vessels. 

Dated:  May  13, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-13435  Filed  5-26-99;  8:45  am] 
BNXINQ  CODE  4»1»-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IWI74-01-7303;  FRL-6336-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  The  piupose  of  this  action  is 
a  final  rulemaking  on  the  State  of 
Wisconsin's  Prevention  of  Significant 
Deterioration  (PSD)  rules.  Natural 
Resources  (NR)  405.01  through  NR 
405.17,  as  a  revision  to  the  Wisconsin 
State  Implementation  Plan  (SIP).  The 
State  developed  these  rules  as 
Wisconsin's  plan  to  prevent  significant 
deterioration  of  air  quality  in  areas 
designated  as  unclassifiable  or 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS),  and  to 
satisfy  the  requirements  of  part  C  of  the 
Clean  Air  Act  (Act). 

The  Environmental  Protection  Agency 
(EPA)  is  approving  these  rules  because 
they  meet  EPA's  regulations  governing 
State  PSD  programs  (40  CFR  51.166).  In 
addition  to  the  PSD  rules,  Wisconsin 
has  submitted  rules  as  a  revision  to  the 
SIP  to  estabhsh  breathable  particulates 
(PM-10)  as  a  basis  for  the  determination 
of  particle  concentrations  for  permitting 
purposes  under  the  PSD  program  and, 
therefore,  tie  the  new  source  permit 
evaluations  directly  to  human  health 
standards.  Finally,  Wisconsin  submitted 
revisions  to  its  existing  SIP  that  are 
intended  to  correct  errors  in  content  and 
style,  to  improve  consistency,  and  to 
clarify  existing  pohcy  and  procedures. 

DATES:  This  rule  will  be  effective  June 
28,  1999. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
revision  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5,  77 
West  )ackson  Boulevard,  AR-18J, 
Chicago,  Ilhnois  60604.  Please  contact 
Constantine  Blathras  at  (312)  886-0671 
to  arrange  a  time  if  inspection  of  these 
materials  is  desired. 

Copies  of  the  submittal  are  also 
located  at  the  Bineau  of  Air 
Management,  Wisconsin  Department  of 
Natural  Resoinces,  101  South  Webster 
Street,  P.O.  Box  7921,  Madison, 
Wisconsin  53707. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  AR-18J,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-0671. 
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SUPPLEMEMTARY  INFORMAHON: 
I.  Background  and  Purpose 

The  1977  Amendments  to  the  Act 
added  part  C  to  Title  I,  which  required 
implementation  of  a  PSD  program.  On 
Jime  19. 1978,  EPA  promulgated  the 
Federal  PSD  program,  40  CFR  52.21, 
which  contains  the  procedures  and 
requirements  which  EPA  itself  follows 
when  it  carries  out  the  mandates  of  part 
C.  EPA  approved  the  section  52.21 
requirements  into  those  State  SIPs 
where  a  State  did  not  have  an 
approvable  plan  in  place.  Section  52.21 
provides  that  its  requirements  and 
authorities,  or  part  thereof,  can  be 
delegated  to  State  and  local  air  programs 
if  EPA  determines  that  they  have  the 
ability  and  authority  to  carry  out  its 
mandates. 

On  June  19, 1978,  (43  FR  26410),  EPA 
approved  the  Federal  PSD  program,  40 
CFR  52.21  (b)  through  (w),  into  the 
Wisconsin  SIP  at  40  CFR  52.2581 
because  Wisconsin  had  not  submitted 
an  approvable  PSD  program.  On  August 
19, 1980,  EPA  gave  Wisconsin  partial 
delegation  to  run  the  Federal  PSD 
program  and  on  November  13, 1987, 
gave  Wisconsin  full  delegation  of  the 
program,  except  for  sources  in  Indian 
coimtry.  EPA  did  not  explicitly  delegate 
to  the  State  the  program  for  any  area  of 
Indian  country. 

Wisconsin's  PSD  and  PM-10  rules 
which  are  finalized  do  not  apply  in 
Indian  country  as  defined  at  18  U.S.C. 
1151.  Section  301(d)  of  the  Act 
authorizes  the  Administrator  to 
determine  which  provisions  are 
appropriate  for  Tribes  to  administer  and 
to  promulgate  regulations  as  to  how 
Tribes  can  assume  these  authorities. 
EPA  proposed  such  regulations  on 
August  25,  1994  (59  FR  43956).  The 
Tribal  authority  rule  was  promulgated 
on  February  12, 1998  (63  FR  7254).  The 
preamble  to  this  rule  clarifies  that, 
under  the  authority  of  several  Act 
provisions  including  section  301(d)(4), 
EPA  will  continue  to  implement  Act 
programs  throughout  Indian  country 
imtil  and  unless  such  time  as  a  Tribe 
has  met  the  requirements  to  be  treated' 
in  the  same  manner  as  a  State  for 
purposes  of  developing  and 
implementing  one  or  more  of  its  own  air 
quality  programs  imder  the  Act. 

On  March  16, 1987,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  to  the  Regional 
Administrator  Chapter  NR  405  of  the 
Wisconsin  Administrative  Code  for 
approval  and  inclusion  as  part  of  its  SIP 
to  meet  the  requirements  of  part  C  of  the 
Act  and  as  a  replacement  for  EPA's 
delegated  program.  Rule  NR  405  deals 
exclusively  with  PSD  permitting 


requirements.  On  January  4, 1994,  EPA 
proposed  to  disapprove  Wisconsin's 
PSD  SIP  revision,  NR  405.01  through 
NR  405.17.  The  deficiencies  m  the 
proposal  were  addressed  by  the  WDNR 
in  comments  on  March  8, 1994,  and,  to 
avoid  having  the  SIP  revision  formally 
disapproved,  the  WDNR  withdrew  the 
original  submittal. 

On  November  6, 1996,  the  WDNR 
submitted  a  request  for  approval  of  its 
revised  PSD  program.  More  specifically, 
the  submittal  addresses  the  deficiencies 
listed  in  the  January  4, 1994  Federal 
Register  dociunent  in  which  EPA  had 
proposed  to  disapprove  the  State  of 
Wisconsin's  PSD  rules  as  a  revision  to 
the  Wisconsin  SIP.  On  December  18, 
1996,  EPA  sent  a  letter  to  the  WDNR 
deeming  the  revised  submittal  complete 
and  initiating  the  processing  of  the 
request. 

The  EPA  reviewed  the  revisions  made 
to  NR  405  and  determined  that, 
combined  with  the  remainder  of  NR 
405,  which  was  not  changed,  they  meet 
the  Act's  part  C  requirements. 

On  December  10, 1997,  EPA  proposed 
approval  of  Wisconsin's  PSD  rules  as  a 
revision  to  the  Wisconsin  SIP.  (62  FR 
65046).  EPA  received  no  comments  on 
the  proposal. 

Chapter  NR  405  presumes  to  apply 
PSD  regulation  within  the  total  area  of 
the  State  of  Wisconsin.  As  stated  above, 
EPA  is  approving  this  rule  for  all 
portions  of  the  State  of  Wisconsin 
except  for  those  sources  in  Indian 
coimtry.  EPA  will  continue  to  issue  PSD 
permits,  as  needed,  to  all  sources 
located  in  Indian  country.  EPA  also  will 
continue  to  implement  throughout  the 
entire  State  of  Wisconsin  the  authorities 
vested  in  the  Administrator  by  section 
164(e)  of  the  Act  and  40  CFR  52.21(t) 
regarding  resolution  of  disputes 
between  States  and  Indian  Tribes. 

n.  Final  Action 

The  EPA  is  approving  as  a  revision  to 
the  Wisconsin  SIP  rules  submitted  on 
November  6,  1996.  EPA  has  determined 
that  these  rules  meet  the  requirements 
of  part  C  of  the  Act. 

Copies  of  the  State's  submittal  and 
other  information  that  forms  the  basis 
for  this  approval  are  contained  in  a 
rulemaking  file  maintained  at  the  EPA 
Region  5  office.  The  file  is  a  record  of 
all  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  final  approval.  The 
file  is  available  for  public  inspection  at 
the  Chicago  Region  5  office  listed  imder 
the  ADDRESSES  section  of  this  document. 


m.  Administrative  Review 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regidatory  Planning 
and  Review." 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compUance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elective 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  This  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regiilation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenmients,  and  that  imposes 
substantial  direct  compliance  costs  on 
these  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  sununary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significandy  or  uniquely  affect  their 
commimities."  This  rule  does  not 
significandy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3{b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
nde  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
■  a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jtuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  plan  approvals  imder 
section  110  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  approval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Moreover,  due 
to  the  natxu«  of  the  Federal-State 
relationship  under  the  Act  preparation 
of  a  flexibility  analysis  woidd  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  a  State  action.  The 
Act  forbids  EPA  to  base  its  actions  on 
such  groimds.  Union  Electric  Co.,  v. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
millipn  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi-om  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  nde  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
pubUcation  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
imtil  60  days  after  it  is  published  in  the 
Federal  R^giister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  July  26, 1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 


judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  New  source 
review.  Nitrogen  dioxide,  Particidate 
matter,  Reporting,  and  recordkeeping 
requirements.  Sulfur  dioxide,  and 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401.  et  seq. 
Dated:  April  21.  1999. 
William  E.  Muno, 

Acting  Regional  Administrator. 

Part  52,  Chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c){98)  to  read  as 
follows: 

%S2J2S70    identification  of  plan. 

***** 

(c)*  *  * 

(98)  On  November  6, 1996,  the  State 
of  Wisconsin  submitted  rules  pertaining 
to  requirements  under  the  Prevention  of 
Significant  Deterioration  program. 
Wisconsin  also  submitted  rule  packages 
as  revisions  to  the  state  implementation 
plans  for  particulate  matter  and 
revisions  to  the  state  implementation 
plans  for  clarification  changes. 

(i)  Incorporated  by  reference.  The 
following  sections  of  the  Wisconsin 
Administrative  Code  (WAC)  are 
incorporated  by  reference.  Both  nde 
packages,  AM-27-94  and  AM-9-95, 
were  published  in  the  (Wisconsin) 
Register  in  April  1995,  No.  472.  and 
became  effective  May  1,  1995.  AM-27- 
94  modifies  Chapter  NR,  Sections 
400.02(39m),  404.05.  405.02.  405.07. 
405.08.  405.10.  405.14,  and  484.04  of 
the  WAC.  AM-9-95  modifies  Chapter 
NR,  Sections  30.03,  30.04,  400  Note. 
400.02.  400.03.  401.04.  404.06.  405.01, 
405.02,  405.04,  405.05,  405.07,  405.08, 
405.10,  406,  407,  408,  409,  411.  415, 
417,  418,  419,  420,  421,  422,  423,  424, 
425,  426.  429.  436.  438.  439. 445m.  447, 
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448, 449, 484,  485,  488,  493,  and  499  of 
the  WAC. 

3.  §  52.2581  paragraphs  (a),  (b),  and 
(c)  are  deleted  and  reserved,  alid 
pargraphs  (d)  and  (e)  are  added  as 
follows: 

§  52^581    Significant  deterioration  of  air 
quality. 

(aHc)  [Reserved] 

(d)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are 
met,  except  for  sources  seeking  permits 
to  locate  in  Indian  country  within  the 
State  of  Wisconsin;  and  sources  with 
permits  issued  by  EPA  prior  to  the 
effective  date  of  the  state's  rules. 

(e)  Regulations  for  the  prevention  of 
the  significant  deterioration  of  air 
quality.  The  provisions  of  §  52.21(b) 
through  (w)  are  hereby  incorporated  and 
made  a  part  of  the  applicable  state  plan 
for  the  State  of  Wisconsin  for  sources 
wishing  to  locate  in  Indian  country;  and 
sources  constructed  under  permits 
issued  by  EPA. 

|FR  Doc.  99-13386  Filed  5-26-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-9916;  FRL-6343-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Kentucky;  Revised  Format  for 
Materials  Being  Incorporated  by 
Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  the  Commonwealth  of  Kentucky  that 
are  incorporated  by  reference  (IBR)  into 
the  State  Implementation  Plan  (SIP). 
The  regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  State  agency  and 
approved  by  EPA. 

This  format  revision  will  affect  the 
"Identification  of  Plan"  sections  of  40 
CFR  part  52,  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 
Washington,  D.C.,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promiUgated  by 
EPA  or  State-submitted  materials  not 


subject  to  IBR  review  remain 

unchanged. 

EFFECTIVE  DATE:  This  action  is  effective 

May  27, 1999. 

ADDRESSES:  SIP  materials  which  are 

incorporated  by  reference  into  40  CFR 

part  52  are  available  for  inspection  at 

the  following  locations: 

Environmental  Protection  Agency, 

Region  4,  61  Forsyth  Street,  SW, 

Atlanta,  GA  30303; 
Office  of  Air  and  Radiation,  Docket  and 

Information  Center  (Air  Docket),  EPA, 

401  M  Street,  SW,  Room  M1500, 

Washington,  DC  20460; 

and 
Office  of  the  Federal  Register,  800  North 

Capitol  Street,  NW,  Suite  700, 

Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schutt,  Regional  SIP 
Coordinator  at  (404)  562-9033,  or  Karla 
McCorkle  at  (404)  562-9043.  Address  all 
written  comments  to  the  Region  4 
address  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 

What  is  a  SIP? 

How  EPA  enforces  SIPs. 

How  the  State  and  EPA  update  the  SIP. 

How  EPA  compiles  the  SIPs. 

How  EPA  organizes  the  SIP  Compilation. 

Where  you  can  find  a  copy  of  the  SIP 
Compilation. 

The  format  of  the  new  Identification  of 
Plan  Section. 

When  a  SIP  revision  become  federally 
enforceable. 

The  historical  record  of  SIP  revision 
approvals. 

What  EPA  is  doing  in  this  action. 

How  this  document  complies  with  the 
Federal  Administrative  Requirements  for 
rulemaking. 

What  Is  a  SIP? 

Each  state  has  a  SIP  containing  the 
control  measures  and  strategies  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  air  pollution  control 
regulations,  emission  inventories, 
monitoring  network,  attaiimient 
demonstrations,  and  enforcement 
mechanisms. 

How  EPA  Enforces  SIPs 

Each  state  must  formally  adopt  the 
control  measures  and  strategies  in  the 
SIP  after  the  public  has  had  an 
opportimity  to  comment  on  them  and 
then  submit  the  SIP  to  EPA. 

Once  these  control  measures  and 
strategies  are  approved  by  EPA,  after 
notice  and  comment,  they  are 
incorporated  into  the  Federally 
approved  SIP  and  are  identified  in  part 


52  (Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  full  text  of  the  state 
regulation  approved  by  EPA  is  not 
reproduced  in  its  entirety  in  40  CFR  part 
52,  but  is  "incorporated  by  reference." 
This  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specific 
effective  date.  The  public  is  referred  to 
the  location  of  the  full  text  version 
should  they  want  to  know  which 
measures  are  contained  in  a  given  SIP. 
The  information  provided  allows  EPA 
and  the  public  to  monitor  the  extent  to 
which  a  state  implements  the  SIP  to 
attain  and  maintain  the  NAAQS  and  to 
take  enforcement  action  if  necessary. 

How  the  State  and  EPA  Update  the  SIP 

The  SIP  is  a  living  document  which 
the  State  can  revise  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  State.  Therefore,  EPA 
from  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SEP.  On  May  22, 1997  (62  FR  27968), 
EPA  revised  the  procediu^s  for 
incorporating  by  reference  federally- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  OFR. 

EPA  began  the  process  of  developing: 

1.  A  revised  SIP  docimaent  for  each 
state  that  would  be  incorporated  by 
reference  imder  the  provisions  of  1  CFR 
part  51; 

2.  A  revised  mechanism  for 
annoimcing  EPA  approval  of  revisions 
to  an  applicable  SIP  and  updating  both 
the  IBR  document  and  the  CFR;  and 

3.  A  revised  format  of  the 
"Identification  of  Plan"  sections  for 
each  applicable  subpart  to  reflect  these 
revised  IBR  procedures. 

The  description  of  the  revised  SIP 
document,  IBR  procedures  and 
"Identification  of  Plan"  format  are 
discussed  in  further  detail  in  the  May 
22. 1997,  Federal  Register  document. 

How  EPA  Compiles  the  SIPs 

The  federally-approved  regulations 
and  source  specific  permits  (entirely  or 
portions  of),  submitted  by  each  state 
agency  have  been  compiled  by  EPA  into 
a  "SIP  Compilation."  The  SIP 
Compilation  contains  the  updated 
regulations  and  source  specific  permits 
approved  by  EPA  through  previous  rule 
making  actions  in  the  Federal  Register. 
The  compilations  are  contained  in  3- 
ring  binders  and  will  be  updated, 
primarily  on  an  aimual  basis. 

How  EPA  Organizes  the  SIP 
Compilation 

Each  SIP  Compilation  contains  two 
parts.  Part  1  contains  the  regxilations 
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and  part  2  contains  the  soiut:e  specific 
requirements  that  have  been  approved 
as  part  of  the  SIP.  Each  part  has  a  table 
of  contents  identifying  each  regulation 
or  each  source  specific  permit.  The  table 
of  contents  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  part  52  for  each 
state.  The  Regional  EPA  Offices  have  the 
primary  responsibility  for  ensuring 
accuracy  and  updating  the 
compilations. 

Where  You  Can  Find  a  Copy  of  the  SIP 
Compilation 

The  Region  4  EPA  Office  developed 
and  will  maintain  the  compilation  for 
the  Commonwealth  of  Kentucky.  A  copy 
of  the  full  text  of  each  State's  ciurent 
compilation  will  also  be  maintained  at 
the  Office  of  Federal  Register  and  EPA's 
Air  Docket  and  Information  Center. 

The  Format  of  the  New  Identification  of 
Plan  Section 

In  order  to  better  serve  the  public, 
EPA  revised  the  organization  of  the 
"Identification  of  Plan"  section  and 
included  additional  information  to 
clarify  the  enforceable  elements  of  the 
SIP. 

The  revised  Identification  of  plan 
section  contains  five  subsections: 

(a)  Purpose  and  scope 

(b)  Incorporation  by  refer^ice 

(c)  EPA  approved  regulations 

(d)  EPA  approved  source  specific 
permits 

(e)  EPA  approved  nonregulatory 
provisions  such  as  transportation 
control  measures,  statutory  provisions, 
control  strategies,  monitoring  networks, 
etc. 

When  a  SIP  Revision  Becomes 
Federally  Enforceable 

All  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraph  (c),  (d),  or  (e)  of  the 
applicable  identification  of  plan  found 
in  each  subpart  of  40  CFR  part  52. 

The  Historical  Record  of  SIP  Revision 
Approvals 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  processing  system,  EPA  retains  the 
original  Identification  of  Plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  state  subpart.  After  an  initial  two 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 
enforceabihty  of  previously  approved 
SIP  measures,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  Plan 
appendices  for  some  further  period. 


What  EPA  Is  Doing  in  This  Action 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  the  State  programs  that 
have  occiured  are  accurately  reflected  in 
40  CFR  part  52.  State  SIP  revisions  are 
controlled  by  EPA  regiUations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Re^ster  and  provide  for  pubUc 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  imder  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
5S3(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procediu«s  are  "impractical, 
imnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"imnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rule  Making 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  fi-om  review  under  Executive 
Order  (E.O.)  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conununications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regiUation.  In  addition,  E.O. 


12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siunmary 
of  the  nat\ire  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
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preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 


Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307Cb)(l)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Alabama  compilation  has  previously 
afforded  interested  parties  the 
opportunity  to  file  a  petition  for  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
wiUiin  60  days  of  such  rulemaking 
action.  Thus,  EPA  sees  no  need  in  this 
action  to  reopen  the  60-day  period  for 
filing  such  petitions  for  judicial  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  18, 1999. 
Michael  V.  Peyton, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PARTSZ-KAMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

2.  Section  52.920  is  redesignated  as 

§  52.939  and  the  heading  and  paragraph 
(a)  are  revised  to  read  as  follows: 

§52.939    Original  identification  of  plan 
•action. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the 
Commonwealth  Kentucky"  and  all 
revisions  submitted  by  Kentucky  that 
were  federally  approved  prior  to  March 

1, 1999. 

***** 

3.  A  new  §  52.920  is  added  to  read  as 
follows: 

§  52.920    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
Sets  forth  the  applicable  State 
Implementation  Plan  for  Kentucky 
imder  section  110  of  the  Clean  Air  Act, 
42  U.S.C.  7401,  and  40  CFR  part  51  to 
meet  national  ambient  air  quality 
standards. 

fb)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraph  (c)  of 
this  section  with  an  EPA  approval  date 
prior  to  March  1, 1999,  was  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Material  is  incorporated  as 
it  exists  on  the  date  of  the  approval,  and 
notice  of  any  change  in  the  material  will 
be  published  in  the  Federal  Register. 
Entries  in  paragraph  (c)  of  this  section 
with  EPA  approval  dates  after  March  1, 
1999,  will  be  incorporated  by  reference 
in  the  next  update  to  the  SIP 
compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  Compilation  at  the  addresses  in 
paragraph  (b)(3)  are  an  exact  duplicate 
of  the  officially  promulgated  State  rules/ 
regulations  which  have  been  approved 
as  part  of  the  State  Implementation  Plan 
as  ofMarch  1,1999. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW.,  Washington,  DC  20460. 

(c)  EPA  approved  regulations. 
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EPA-Approved  Kentucky  Regulations  for  Kentucky 


Regulation 


TWe^subject 


State 
effective 


EPA 
approval 


Federal 

Register 

Notice 


Chapter  50    General  Administratlvt  Procaduras 


401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 


50:005 
50:010 
50:012 
50:015 
50:020 
50:025 
50:030 
50:035 
50:040 
50:042 
50:045 
50:047 
50:050 
50:055 
50:060 
50:065 


General  application . 

Definitions  and  at>breviations 

General  application 

Documents  incorporated  by  reference  .. 

Air  quality  control  regions 

Classification  of  counties 

Registration  of  sources 

Pemiits , 

Air  quality  models , 

Good  engineering  practice  stack  height , 

Performance  test  , 

Test  procedures  for  capture  efficier)cy  ... 

Monitoring , 

General  compliance  requirements  , 

Enforcement  

Conformity  of  general  federal  actions  .... 


06/06/79 

06/06/96 
11/12/97 
09/26/88 
06/06/79 
06/01/83 
06/06/79 
09/28/94 
06/06/79 
06/10/86 
06/06/79 
06/24/92 
06/06/79 
08/22/82 
06/06/79 
09/11/95 


07/12/82 

01/21/97 
07/24/98 
02/07/90 
07/12/82 
04/02/96 
07/12/82 
08/27/95 
07/12/82 
09/04/87 
07/12/82 
06/23/94 
07/12/82 
05/04/89 
07/12/82 
07/27/98 


47  FR 

62  FR 

63  FR 
55  FR 
47  FR 
61  FR 
47  FR 
60  FR 
47  FR 
52  FR 
47  FR 
59  FR 
47  FR 
54  FR 
47  FR 
63  FR 


30059 

2916 

39739 

4169 

30059 

14489 

30059 

49775 

30059 

33592 

30059 

32343 

30059 

19169 

30059 

40044 


Chapter  51    New  Source  Requirwnento;  Non-Attainmant  Areas 


401  KAR  51:001 
401  KAR  51:005 
401  KAR  51:010 
401  KAR  51:017 
401  KAR  51:052 


Definitions  and  abbreviations  of  terms  used  in  title  401,  cfiapter  51 

Purpose  and  general  provision  

Attainment  status  designations  

Prevention  of  significant  deterioration  of  air  quality 

Review  of  new  sources  in  or  impacting  upon  nonattainment  gseas  . 


06/06/96 
06/06/79 
11/12/97 
03/12/97 
02/08/93 


01/21/97 
07/12/82 
07/24/98 
07/24/98 
06/23/94 


62  FR  2916 
47  FR  30059 

63  FR  39739 
63  FR  39741 
59  FR  32343 


Chapter  53    Ambiwrt  Air  Qualtty 

401  KAR  53:005 

General  provisions ^ 

04/14/88 
04/14/88 

02/07/90 
02A)7/90 

55  FR  4169 

401  KAR  53:010 

Ambient  air  quality  standard 

55  FR  4169 

Chapter  55    Emergency  Episode* 


401  KAR  55:005 
401  KAR  55:010 
401  KAR  55:015 
401  KAR  55:020 


Significant  hann  criteria 

Episode  criteria 

Episode  declaration 

Abatement  strategies .... 


04/14/88 
04/14/88 
06/06/79 
06/06/79 


02/07/90 
02/07/90 
01/25/80 
01/25/80 


55  FR  4169 
55  FR  4169 
45  FR  6092 
45  FR  6092 


Chapter  59    New  Source  Standards 


401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 


59:001 
59:005 
59:010 
59:015 
59:020 
59:046 
59:050 
59:080 
59:085 
59:090 
59:095 
59:101 
59:105 
59:174 
59:175 
59:185 
59:190 
59:210 
59:212 
59:214 
59:225 
59:230 
59:235 
59:240 
59:315 


Definitions  &  abbreviations  used  in  title  401,  cfiapter  59 

General  provisions 

New  process  operations „..„ 

New  indirect  heat  exchangers , 

New  incinerators 

Selected  new  petroleum  refining  processes  and  equipment 

New  storage  vessels  tor  petroleum  Liquids 

New  l<raft  (sulfate)  pulp  mills :.. 

New  sulfite  pulp  mills 

New  ethylene  producing  plants ; 

New  oil-effluent  water  separators _ 

New  bulk  gasoline  plants „... 

New  process  gas  steams 

Stage  II  controls  at  gasoline  dispensing  facilities 

New  service  stations  „ 

New  solvent  metal  cleaning  equipment 

New  insulation  of  magnet  wire  operations 

New  fabric,  vinyl  and  paper  surface  coating  operations 

New  graphic  arts  facilities  using  rotogravure  and  flexography 

New  factory  surface  coating  operations  of  flat  wood  paneling 

New  miscellaneous  metal  parts  and  products  surface  coating  operations 

New  synthesized  pharmaceutical  product  manufacturing  operations 

New  pneumatic  mbber  tire  manufacturing  plants  

New  perchloroethylene  dry  cleaning  systems 

Specific  new  sources 


06/06/96 
12/01/82 
04/14/88 
01/07/81 
01/07/81 
06/29/79 
02/04/81 
06/06/79 
06/06/79 
06/06/79 
06/06/79 
09/28/94 
04/07/82 
01/12/98 
02/08/93 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
02/04/81 
06/24/92 
06/24/92 


01/21/97 
12/04/86 
02/07/90 
03/22/83 
07/12/82 
07/07/81 
03/30/83 
01/25/80 
07/12/82 
07/12/82 
08/07/81 
06/28/96 
03/22/83 
12/08/98 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
03/30/83 
06/23/94 
06/23/94 


62  FR  2916 
51  FR  43742 
55  FR  4169 
48  FR  11945 

47  FR  30059 

46  FR  40188 

48  FR  13168 

45  FR  6092 

47  FR  30059 

47  FR  30059 

46  FR  40188 
61  FR  33674 

48  FR  11945 

63  FR  67586 
59  FR  32343 
59  FR  32343 
59  FR  32343 
59  FR  32343 
59  FR  32343 
59  FR  32343 
59  FR  32343 
59  FR  32343 
48  FR  12168 
59  FR  32343 
59  FR  32343 


Chapter  61    Existing  Source  Standards 


401  KAR  61:001 
401  KAR  61:005 


Definitions  &  abbreviations  of  terms  used  in  401  KAR  chapter  61 
General  provisions 


06/06/96 
12/01/82 


06/19/97 
05A)4/89 


62  FR  2916 
54  FR  19169 
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EPA-Approved  Kentucky  Regulations  for  Kentucky— Continued 


Regulation 


Title/subject 


State 

effective 

date 


EPA 

approval 

date 


Federal 

Register 

Notice 


401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 


61:010 
61:015 
61:020 
61:025 
61:030 
61:035 
61:040 
61:045 
61:050 
61:055 
61:056 
61:060 
61 :065 
61:070 
61:075 
61:080 
61:085 
61:090 
61:095 
61:100 
61:105 
61:110 
61:120 
61:122 
61:124 
61:125 
61:130 
61:132 
61:135 
61:137 
61:140 
61:145 
61:150 
61:155 
61:160 
61:165 
61:170 
61:175 


Existing  incinerators 

Existing  indirect  heat  exchangers  „. — 

Existing  process  operations  

Existing  l<raft  (sulfate)  pulp  mills 

Existing  sulluric  acid  plants  

Existing  process  gas  streams 

Existing  ethylene  producing  plants 

Existing  oil-effluent  water  separators  

Existing  storage  vessels  for  petroleum  liquids 

Existing  loading  facilities  at  tjulk  gasoline  terminals 

Existing  bulk  gasoline  plants  

Existing  sources  using  organic  solvents  

Existing  nitric  acid  plants ■. 

Existing  ferroalloy  production  facilities  

Steel  plants  and  foundries  using  existing  electric  arc  furnaces 

Steel  plants  and  using  existing  basic  oxygen  process  furnaces 

Existing  sewice  stations 

Existing  automobile  and  light-duty  surface  coating  operations 

Existing  solvent  metal  cleaning  equipment 

Existing  insulation  of  magnet  wire  operations 

Existing  metal  furniture  coating  operations  

Existing  large  appliance  surface  coating  operations 

Existing  fabric,  vinyl  and  paper  surface  coating  operations 

Existing  graphic  arts  facilities  using  rotogravure  and  flexography 

Existing  factory  surface  coating  operations  of  flat  wood  paneling 

Existing  can  surface  coating  operations  „ 

Existing  coll  surface  coating  operations 

Existing  miscellaneous  metal  parfs  and  products  surface  coating  operations 

Selected  existing  pertroleum  refining  processes  and  equipment ..... 

Leaks  from  existing  petroleum  refinery  equipment _ 

Existing  by-product  coke  manufacturing  plants  

Existing  petroleum  refineries 

Existing  synthesized  phannaceutical  product  manufacturing  operations  

Existing  pneumatic  rubber  tire  manufacturing  plants 

Existing  perchloroethylene  dry  cleaning  systems  

Existing  primary  aluminum  reduction  plants 

Existing  blast  furnace  casthouses 

Leaks  from  existing  synthetic  organic  cfwmical  and  polymer  manufacturing  equip- 
ment. 


06/06/79 
04/01/84 
04/14/88 
06/06/79 
06/06/79 
04/07/82 
06/06/79 
06/29/79 
06/24/92 
08/24/82 
09/28/94 
06/29/79 
06/06/79 
06/06/79 
12/01/82 
04/01/84 
02/08/93 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/24/92 
06/29/79 
06/24/92 
09/04/86 
01/07/81 
06/24/92 
06/24/92 
06/24/92 
06/04/85 
04/14/88 
06/24/92 


05/04/89 
04/02/96 
02/07/90 
05/26/82 
03/22/83 
03/22/83 
01/25/80 
08/07/81 
06/23/94 
03/30/83 
06/28/96 
01/25/80 
06/12/82 
05/03/84 
05/04/89 
05/04/89 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
06/23/94 
01/25/80 
06/23/94 
01/08/88 
03/22/83 
06/23/94 
06/23/94 
06/23/94 
12/02/86 
02/07/90 
06/23/94 


54  FR 
61  FR 

55  FR 

47  FR 

48  FR 
48  FR 

45  FR 

46  FR 
59  FR 

48  FR 
61  FR 
45  FR 

47  FR 

49  FR 
54  FR 

54  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
59  FR 
45  FR 
59  FR 
53  FR 

48  FR 
59  FR 
59  FR 
59  FR 
51  FR 

55  FR 
59  FR 


19169 

14489 

4169 

22955 

11945 

11945 

6092 

40188 

32345 

13168 

33674 

6092 

30059 

18833 

19169 

19169 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

32343 

6092 

32343 

501 

11945 

32343 

32343 

32343 

43395 

4169 

32343 


Chapter  63    General  Standards  of  Performance 


401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 
401  KAR 


63:001 
63:005 
63:010 
63:015 
63:020 
63:025 
63:031 


Definitions  &  abbreviations  of  terms  used  in  401  KAR  chapter  63 

Open  ttuming 

Fugitive  emissions .-. , 

Flares „., 


Potentially  hazardous  matter  or  toxic  substances 

Asphalt  paving  operations 

Leaks  from  gasoline  tank  trunks 


06/06/96 
01/12/98 
06/06/79 
06/06/79 
06/06/79 
06/24/92 
02/08/93 


01/01/97 
12/08/98 
07/12/82 
12/24/80 
12/24/80 
06/23/94 
06/23/94 


62  FR 

63  FR 
47  FR 
45  FR 
45  FR 
59  FR 
59  FR 


2916 

67586 

30059 

84999 

84999 

32343 

32343 


Cliapter  65    Mobile  Source  Related  EmlMions 


401  KAR  65:001 
401  KAR  65:005 
401  KAR  65:010 


Definitions  &  abbreviations  of  terms  used  in  401  KAR  chapter  65 

Liquefied  petroleum  gas  cart}uretk}n  systems  

Vehicle  emission  control  programs  


06/19/96 
06/06/79 
01/12/98 


01/21/97 
01/25/80 
12/08/98 


62  FR  2916 
45  FR  6092 

63  FR  67586 


(d)  EPA-approved  source  specific  requirements. 

EPA-Approved  Kentucky  Source-Specific  Requirei^ents 


Name  of  source 

Permit  number 

State  ef- 
fective 
date 

EPA  ap- 
proval date 

Federal  Reg-- 
ister  Notice 

Bubble  action  at  Kentucky  Utilities  Green  River 

Plant. 

Bubble  action  at  Coming  Glassworks  

Bubble  action  at  National  Distillers  Company's, 

Old  Crow  Plant. 
Bubble  action  at  General  Electric  in  Louisville 

N/A 

N/A  

N/A  

N/A  

12/01/80 

05/18/81 
12/24/80 

08/07/81 

06/15/81 

10/29/81 
09/14/81 

01/12/82 

46  FR  31260 

46  FR  53408 

46  FR  45610 

47  FR  1291 
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EPA-Approved  Kentucky  Source-Specific  Requirements— Continued 


Name  of  source 

Permit  number 

State  ef- 
fective 
date 

EPA  ap- 
proval date 

Federal  Reg- 
ister Notice 

Bubble  action  at  Borden  Chemical  CO.  in  Jeffer- 

N/A   

03A)5/82 

08/04/82 

01/27/83 
04/25/84 
06/29/87 
07/24/96 

02/28/90 

11/17/94 

04/1 6«7 

05/11/82 

05/02/83 

05A)5/83 
04/18/85 
08/25/89 
08/17/88 

05/1 6«0 

05/24/95 

01/13/98 

47  FR  201 9S 

son  CO. 
Variance  for  seven  perchloroethylene  dry  clean- 

H/A  

48  FR  1917fi 

ers. 
Variance  for  two  dry  cleaners 

N/A 

48  FR  PCiPVi 

Variance  for  Jiffy  and  Hiland  Dry  Cleaners 

N/A , 

50  FR  1S4P1 

TVA  Paradise  Permit 

KDEPDAQ  Permit  0-87-012 

54  FR  35326 
53  FR  30998 

55  FR  20269 
60  FR  2741 1 

Opacity  variance  for  boiler  Units  1  and  2  of  TVA's 

Paradise  Steam  Rant. 
Operating  Permits  for  nine  presses  at  the  Alcan 

Foil  Products  facility — Louisville. 
Operating  Permit  requiring  VOC  RACT  for  Calgon 

KDEPDAQ  Pennit  0-86-75 „ 

APCDJC  Permits  103-74,  104-74,  105-74,  103- 

74,110-74,111-74. 
KYDEPDAQ  Permit  0-94-020  

CO. 
Reynolds  Metals  Company 

APCDJC  Pemiits  103-74,  104-74,  016-74.  110- 
74,  111-74. 

63  FR  1929 

(e)  EPA-approved  nonregulatory  provisions. 

EPA-Approved  Kentucky  Nonregulatory  Provisions 


Appendix 


1  . 

2  . 

3  . 

4  . 
5. 

6  . 

7  . 

8  . 

9  . 
10 
11 

12 
13 
14 
15 
16 
17 
18 
19 


Trtte/subject 


1979  revisions  for  Part  D  requirements  for  ozone  NAA 

1979  revisions  for  Part  D  requirements  for  SO2  NAA 

1979  revisions  for  Part  D  requirements  for  total  suspended  particulate  NAA 

Corrections  in  1979  ozone  revisions  required  by  conditional  approval  of  1/25/80 

1979  Revisions  for  Part  D  requirements  for  the  Jefferson  CO  NAA  

Air  Quality  surveillance  plan „ 

Boone  CO  l/M  ordinance  and  transportation  control  measures _.-..... 

Lead  SIP  ; 

Miscellaneous  non-Part  D  revisions 

Corrections  in  79  Part  D  revisions  for  SO2  NAA  Boyd  CO 

1982  Revisions  to  Part  D  Plan  for  the  Jefferson  CO  ozone  and  CO  NAA 

Protection  Visibility  in  Class  I  Areas 

Maintenance  Ran  for  Owenstwro  and  Edmonson  County  areas 

Maintenance  Plan  for  Pudach  Area 

SBAP , 

Lexington  Maintenance  Plan 

Ashland-Huntington  Maintenance  Plan  

Maintenance  Plan  Revision  for  Owensboro  &  Edmonson  CO „ 

Northern  Kentucky  15%  Ran  &  l/M  ...„ 


State  ef- 
fective 
date 


06/29/79 
06/29f79 
06/29/79 
05/18/80 
06/29/79 
11/15/79 
11/19/80 
05/07/80 
06/29/79 
09/24/82 
02/09/83 
06/15/83 
08/31/97 
12/28/92 
01/15/93 
07/15/93 
01/15/93 
05/24/95 
04/14/98 
09/11/98 


EPA  ap- 
proval date 


01/25/80 
10/31/80 
12/24/80 
08/07/81 
08/07/81 
11/16/81 
11/30/81 
11/30/81 
07/12/82 
03/22/83 
10/09/84 

07/12/88 
11/03/94 
02/07/95 
06/19/95 
09/11/95 
06/29/95 
09/03/98 
12/08/98 


Federal  Reg- 
ister Notice 


45  FR 
45  FR 

45  FR 

46  FR 
46  FR 
46  FR 
46  FR 

46  FR 

47  FR 

48  FR 

49  FR 

53  FR 

59  FR 

60  FR 
60  FR 
60  FR 
60  FR 
63  FR 
63  FR 


6092 

72153 

84999 

40188 

40186 

56198 

58080 

58082 

30059 

13168 

39547 

26253 
55058 
38707 
31915 
47094 
33752 
46898 
67591 


[FR  Doc.  99-13385  Filed  5-26-99;  8:45  am) 

BHJJNG  CODE  66aO-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[MO  073-1073;  FRL-«35&-3] 

Approval  and  Promulgation  of 
Implamentation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency(EPA). 

action:  Final  rule. 

SIMIMARY:  EPA  is  conditionally 
approving  the  1998  revisions  to  the 
Kansas  City  ozone  maintenance  plan  as 


a  revision  to  the  Missouri  State 
Implementation  Plan  (SIP).  Full 
approval  is  contingent  upon  Missouri's 
submission  of  additional,  enforceable 
control  measiues. 

The  Kansas  City  ozone  maintenance 
area  experienced  a  violation  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  1995.  In  response 
to  this  violation,  Missouri  submitted 
revisions  to  its  ozone  maintenance  plan. 
These  revisions  pertain  to  the 
implementation  of  control  strategies  to 
achieve  reductions  in  volatile  organic 
compound  (VOC)  emissions  writhin  the 
Missouri  portion  of  the  Kansas  City 
ozone  maintenance  area.  A  major 
purpose  of  these  revisions  is  to  provide 
a  more  flexible  approach  to 
maintenance  of  acceptable  air  quality 


levels  in  Kansas  City,  while  achieving 
emission  reductions  equivalent  to  those 
required  by  the  previously  approved 
plan. 

In  a  separate  Federal  Register 
document  published  today,  EPA  is  also 
conditionally  approving  a  similar  plan 
submitted  by  the  Kansas  E)epartment  of 
Health  and  Environment  to  address  the 
Kansas  portions  of  the  ozone 
maintenance  area. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  June  28,  1999. 

ADDRESSES:  Copies  of  the  state 
submittEil(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
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66101;  and  the  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Infonnation  Center.  Air 
Docket  (6102).  401  M  Street.  S.W., 
Washington.  D.C.  20460. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Royan  W.  Teter,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
(913) 551-7609. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Kansas  City  metropolitan  area 
(KCMA),  consisting  of  Clay,  Platte,  and 
Jackson  Counties  in  Missouri,  and 
Johnson  and  Wyandotte  Counties  in 
Kansas,  was  designated  nonattainment 
for  ozone  in  1978.  The  Clean  Air  Act 
(CAA)  provides  for  areas  with  a 
prescribed  amount  of  air  quality  data 
showing  attainment  of  the  standard  to 
be  redesignated  from  nonattainment  to 
attainment,  if  the  requirements  of 
section  107(d)(3)(E)  are  met.  One  of 
these  requirements  is  for  the  area  to 
adopt  a  maintenance  plan  consistent 
with  the  requirements  of  section  175  A. 
This  plan  must  demonstrate  attainment 
of  the  NAAQS.with  a  margin  of  safety 
sufficient  to  remain  in  attainment  for 
ten  years.  Also,  the  plan  must  contain 
a  contingency  plan  to  be  implemented 
if  the  area  once  again  violates  the 
standard. 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  had 
attained  the  ozone  NAAQS.  In 
accordance  with  the  CAA.  the  Missoiui 
Department  of  Natural  Resources 
(MDNR)  revised  the  ozone  SIP  for  the 
Missouri  portion  of  the  Kansas  City  area 
to  fecognize  the  area's  attaixunent  status. 
EPA  published  final  approval  of  the 
Missouri  SIP  on  June  23. 1992.  The  SIP 
became  effective  on  July  23,  1992  (57  FR 
27939).  This  action  effected  the 
redesignation  of  the  area  to  attainment. 

The  contingency  plan  approved  as 
part  of  the  1992  SIP  identified  four 
measures  which  were  to  be 
implemented  upon  subsequent  violation 
of  the  standard  in  the  Kansas  City  area. 
These  contingency  measures  required: 
(1)  certain  new  or  expanding  sources  of 
ozone  precursors  to  acquire  emissions 
offsets;  (2)  the  installation  of  Stage  II 
vapor  recovery  systems  at  retail  gasoline 
stations  or  the  implementation  of  an 
enhanced  inspection  and  maintenance 
(I/M)  program  for  motor  vehicles;  (3)  the 
implementation  of  transportation 
control  measures  achieving  a  0.5 
percent  reduction  in  areawide  VOC 
emissions;  and  (4)  the  completion  of  a 
comprehensive  emissions  inventory. 
In  a  letter  from  Dennis  Grams,  EPA 
Region  VII  Administrator,  to  David 


Shorr.  MDNR  Director,  on  January  31, 
1996.  EPA  informed  the  MDNR  of  a 
violation  of  the  ozone  NAAQS.  Quality- 
assured  air  quality  monitoring  data 
indicated  measiuwl  exceedances  of  the 
ozone  standard  on  Jidy  11, 12,  and  13, 
1995,  at  the  Liberty  monitoring  site  in 
Kansas  City.  The  highest  recorded  value 
for  each  day  was  0.128  ppm,  0.161  ppm, 
and  0.131  ppm,  respectively.  These 
exceedances,  in  combination  with  the 
measiued  exceedance  of  0.128  ppm 
recorded  on  July  29,  1993,  constitute  a 
violation  of  the  standard. 

As  a  residt  of  this  violation.  Missouri 
was  required  to  implement  the 
contingency  measures  identified  in  the 
approved  SIP.  In  response  to  a  request 
by  Roger  Randolph  (Missouri  Air 
Pollution  Control  Program  Director)  to 
William  Spratlin  (Air,  RCRA.  and 
Toxics  Division  Director).  EPA  stated  in 
an  August  17. 1995.  letter  that  Missouri 
and  Kansas  could  substitute  other 
contingency  measures  for  those  in  the 
approved  SIP,  provided  that  the 
substitute  measures  were  submitted 
through  the  SIP  revision  process,  were 
designed  to  achieve  substantially 
equivalent  emission  reductions,  and 
were  implemented  expeditiously  to 
address  the  violation.  It  must  be 
emphasized  that  this  flexibility  was 
extended  to  both  Kansas  and  Missouri. 

To  address  the  short-term  need  to 
control  emissions.  Missouri 
promulgated  an  emergency  rule  to  limit 
the  summertime  Reid  Vapor  Pressure    • 
(RVP)  of  gasoline  sold  within  the  KCMA 
to  7.2  pounds  per  square  inch  (psi)  (10 
CSR  10-2.330).  The  emergency  rule  was 
to  expire  on  October  27. 1997.  Prior  to 
its  expiration,  the  state  promulgated  a 
permanent  regulation.  The  permanent 
rule  was  published  in  the  Code  of  State 
Regulations  (CSR)  on  September  30. 
1997,  and  became  effective  October  30. 
On  October  9. 1997.  EPA  published  a 
rule,  which  conditionally  approved  the 
state  emergency  rule.  The  state  fulfilled 
the  requirements  of  the  conditional 
approval  by  submitting  a  permanent 
Missouri  rule  on  November  13. 1997. 
EPA  pubUshed  full  approval  of 
Missoiui's  permanent  RVP  rule  on  April 
24.  1998  (  63  FR  20318).  The  approval 
became  effective  on  May  24. 1998. 

To  address  the  longer-term  need  to 
reduce  VOC  and  nj^ogen  oxides  (NOx) 
emissions,  the  Mid-America  Regional 
Coimcil's  Air  Quality  Forum  (AQF). 
comprised  of  representatives  from  local 
governments,  business,  health,  and 
environmental  organizations,  agreed  to 
examine  various  alternative  control 
strategies  and  recommend  a  suite  of 
viable  measures  to  Missouri  and  Kansas. 
The  AQF  recommended:  (1)  expanding 
public  education  efforts;  (2)  low  RVP 


gasoline;  (3)  motor  vehicle  I/M;  (4) 
seasonal  no-fare  public  transit;  (5)  a 
voluntary  clean  hiel  fleets  program;  and 
(6)  additional  transportation  control 
measures.  The  AQF  also  recommended 
a  group  of  supplemental  measiues 
aimed  at  reducing  ozone  levels.  The 
emissions  reductions  associated  with 
the  voluntary  measures,  specifically 
clean  fuel  fleets  and  transportation 
control,  cannot  be  quantified  due  to 
their  volimtary  natiu«. 

The  MDNR  presented  a  maintenance 
SIP,  with  the  AQF  recommendations,  to 
the  Missouri  Air  Conservation 
Commission  (MACC)  on  June  24, 1997. 
At  that  time,  the  MACC  recommended 
inclusion  of  a  more  timely  and  less 
politically  sensitive  control  measure  in 
place  of  the  I/M  provision.  As  a  result, 
on  October  7, 1997,  the  AQF 
recommended  the  implementation  of  a 
reformulated  gasoline  (RFC)  program  in 
the  KCMA.  In  response,  Missouri  has 
committed  to  pursuing,  among  other 
options,  petitioning  EPA  to  require  the 
sale  of  RFC  in  the  KCMA  under  the 
provisions  of  the  Federal  RFG  program. 

The  final  state  submittal  provides  for 
continued  monitoring,  emissions 
iiiventory  updates,  a  summertime  RVP 
limit,  and  several  programs  for  which 
emissions  reductions  cannot  be 
quantified,  including  completion  of  a 
stationary  soiure  study,  volimtary  clean 
fuel  fleets,  seasonal  low-fare  transit,  air 
quality  conscious  land  use  planning, 
and  bicycle  and  pedestrian  friendly 
transportation  planning.  In  addition,  the 
revised  plan  contains  commitments  to 
adopt  either  the  Federal  RFG  Program, 
a  state  fuel  regulation,  or  a  Stage  II 
regulation. 

If  violations  continue  to  occur  after 
implementation  of  the  above  measures, 
the  state  will  adopt  further  regulations 
as  necessary,  selected  from  a  list 
including,  but  not  Umited  to,  Stage  n 
vapor  recovery,  enhanced  I/M, 
emissions  offsets  from  new  or  modified 
sources,  and  mandatory  clean  fuel 
fleets. 

According  to  state  estimates,  limiting 
the  summertime  RVP  of  gasoline  to  7.2 
psi  achieves  VOC  emissions  reductions 
of  only  4.0  tons  per  day.  As  such, 
additional  reductions  are  necessary  to 
provide  for  reductions  substantially 
equivalent  to  those  (8.4  tons  per  day) 
obtainable  by  implementing  the 
contingency  measiues  approved  in  the 
1992  maintenance  plan  SIP.  The 
implementation  of  an  RFG  or  equivalent 
emission  reduction  program  is  therefore 
critical  to  meeting  Missoiui's  obUgation 
to  achieve  the  reductions  called  for  in 
the  maintenance  plan. 
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n.  Evaluation  Criteria 

To  evaluate  the  maintenance  plan 
revision,  EPA  referred  to  requirements 
of  section  175 A  of  the  Act.  EPA  also 
reviewed  guidance  issued  specifically  to 
address  applicable  procediu«s  for 
handling  redesignation  requests, 
including  maintenance  plan  provisions 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division,  to 
EPA  Regional  Division  Directors,  dated 
September  4, 1992.  In  addition,  EPA 
reviewed  the  maintenance  plan  for 
evidence  that  the  substitute  control 
measures  provide  for  emissions 
reductions  which  are  substantially 
equivalent  to  those  approved  in  the 
1992  SIP,  pursuant  to  guidance  given  in 
the  August  17, 1995,  letter,  from 
William  Spratlin  to  Roger  Randolph. 
Finally,  EPA  evaluated  the  revised 
maintenance  plan  with  respect  to  the 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMm  NAAQS" 
from  Richard  D.  Wilson,  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  to  EPA  Regional 
Administrators. 

m.  Review  of  Submittal 

According  to  the  September  4, 1992, 
memo  from  John  Calcagni  regarding 
"Procediues  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  a 
maintenance  plan  must  provide  for 
maintenance  of  the  ozone  NAAQS  for  at 
least  ten  years  after  redesignation. 
Section  175 A  of  the  CAA  defines  the 
general  fi'amework  of  a  maintenance 
plan.  The  Calcagni  memo  identifies  the 
following  list  of  core  provisions 
necessary  to  ensure  maintenance  of  the 
ozone  NAAQS:  emission  inventory, 
maintenance  demonstration  (including 
control  measures),  air  monitoring 
network,  verification  of  continued 
attainment,  and  a  contingency  plan. 
Missouri's  revised  maintenance  plan 
adequately  addresses  each  of  the 
required  core  measures  as  detailed  in 
EPA's  January  26,  1999,  proposed  rule 
(64  FR  3901). 

IV.  Response  to  Comments 

The  American  Petroleiun  Institute 
(API)  submitted  written  comments 
regarding  the  Agency's  January  26, 
1999,  notice  of  proposed  rulemaking  (64 
FR  3901).  API's  conunents  and  EPA's 
responses  are  discussed  below. 

API  stated  that  despite  EPA's 
September  29, 1998,  rule  which  allows 
former  nonattainment  areas  to  opt  in  to 
the  Federal  RFC  program,  EPA  does  not 
have  the  authority  to  allow  Missouri  to 
opt  in  for  the  Kansas  City  area.  API 


contends  that  section  211(k)(6)  of  the 
CAA  authorizes  opt-ins  for  currently 
classified  nonattainment  areas,  and  does 
not  allow  attainment  areas  to  opt  in.  API 
also  attached  its  comments  on  the 
proposal  for  the  September  1998  rule. 
API  stated  that  the  rule  is  contrary  to  the 
plain  language  of  the  Act,  and  is 
currently  being  challenged  in  the  Court 
of  Appeals  for  the  District  of  Columbia. 
Finally,  API  stated  that  Missouri  and 
EPA  "should  wait  until  the  court  rules 
on  EPA's  rule  before  moving  forward 
with  an  effort  to  opt  the  Kansas  City 
area  into  the  RFC  program."  Response: 
EPA's  authority  to  promulgate  the 
'  underlying  opt-in  rule  is  not  at  issue  in 
this  action.  EPA  fully  responded  to 
comments  regarding  the  agency's 
authority  to  promulgate  the  revisions  to 
the  opt-in  rule  in  the  September  29, 
1998,  rulemaking,  and  the  issues  raised 
in  that  rulemaking  are  not  raised  in 
today's  action  on  the  KCMA 
maintenance  plan  revisions.  The  rule  is 
in  effect,  notwithstanding  the  pending 
petition  for  review.  In  addition,  this 
conditional  approval  of  the  revised 
maintenance  plan  will  not  necessarily 
result  in  Missoiui  opting  into  the  RFC 
program.  As  described  above,  Missouri 
could  fulfill  the  condition  by  adopting 
and  submitting  appropriate  alternative 
regulations  which  ensure  that  VOC 
emissions  are  reduced  by  an  amount 
that  is  substantially  equivalent  to  that 
required  under  the  1992  SIP. 

When  Missouri  submits  a  SIP  revision 
to  comply  with  the  condition  of  this 
approval,  EPA  will  act  on  that 
submission  through  notice-and- 
comment  rulemaking.  At  that  time,  EPA 
will  consider  comments  on  what  action 
it  should  take  on  the  specific  alternative 
selected  by  Missouri. 

V.  Conclusion 

In  today's  dociunent,  EPA 
conditionally  approves  Missouri's  1998 
revisions  to  the  Kansas  City  SIP  for 
control  of  ozone.  This  includes  the  VOC 
control  measiues  described  above,  the 
emission  reduction  credits  identified  by 
the  state,  and  the  commitment  to 
implement  the  additional  reductions  as 
expeditiously  as  practicable. 

Full  approval  of  the  SIP  is 
conditioned  upon  receipt  of  one  of  the 
following:  (1)  a  letter  bom  the  Governor 
of  Missoiui  requesting  that  EPA  require 
the  sale  of  Federal  RFC  within  the 
Missouri  portion  of  the  KCMA;  (2)  an 
alternative  state  fuel  regulation;  or  (3)  a 
regulation  requiring  Stage  II  vapor 
recovery  systems  at  retail  gasoline 
stations.  If  the  state  fails  to  submit  one 
of  the  above,  the  conditional  approval 
converts  to  a  disapproval  one  year  from 
the  effective  date  of  the  final  rule 


conditionally  approving  the  state's  1998 
submittal. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entiUed 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovenunental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  compUes  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments;  a  summary  of  the  nature 
of  their  concerns;  copies  of  any  written 
communications  from  the  govenunents; 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  luifunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  This  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  rule  merely  approves  submissions 
made  by  the  state,  and  establishes  a 
schedule  for  submitting  additional 
measures.  However,  the  schedule  is  not 
judicially  enforceable.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
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environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regiilatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866.  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conmiimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  E.O.  13084  requires  EPA  to 
provide  to  the  0MB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  poUcies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
Section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Also,  EPA 
will  evaluate  the  RFA  implications  of 
any  requirements  which  may  be 
established  by  subsequent  state 
submissions  in  response  to  the 
conditional  approval  when  EPA  takes 
rulemaking  action  on  those 
submissions.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  flexibility  analyses  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

ff  the  conditional  approval  is 
converted  to  a  disapproval  imder 
section  llO(k),  based  on  the  state's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federd  disapproval  of  the  state 
submittal  does  not  affect  the 
applicability  of  state  requirements. 
Moreover.  EPA's  disapproval  of  the 
submittal  would  not  impose  a  new 
Federal  requirement.  Therefore.  I  certify 
that  this  conditional  approval  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  substitute  a 
new  Federal  requirement. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 


informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  Taw,  and  imposes  no 
new  requirements.  The  schedule 
established  by  the  conditional  approval 
is  not  judicially  enforceable,  and  any 
subsequent  state  submissions  to  meet 
the  conditions  will  be  analyzed  at  that 
time  to  determine  applicability  of  the 
Unfunded  Mandates  Act.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action.  In 
addition.  Section  203  does  not  apply  to 
this  action  because  it  affects  only  the 
state  of  Kansas,  which  is  not  a  small 
government. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  26. 1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  piuposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
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Hydrocarbons,  Intergovernmental 
relations,  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  May  20, 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  AA— Missouri 

2.  Section  52.1319  is  added  to  read  as 
follows:  ■ 

§52.1319    Identification  of  plan- 
Conditional  approval. 

(a)  Elements  of  the  maintenance  plan 
revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  Governor's 
designee  on  March  23, 1998,  which 
address  contingency  measures  for  the 
Kansas  City  Ozone  Maintenance  Area 
are  conditionally  approved.  This 
includes  a  commitment  to  implement 
the  additional  reductions  as 
expeditiously  as  practicable. 

(b)  Full  approval  of  the  SIP  is 
conditioned  upon  receipt  of  one  of  the 
following  by  June  28, 1999:  a  letter  from 
the  Governor  of  Missouri  requesting  that 
EPA  require  the  sale  of  Federal 
reformulated  gasoline  within  the 
Missoiui  portion  of  the  KCMA 
beginning  April  15,  2000;  an  equivalent 
alternative  state  fuel  regulation;  or  a 
regulation  requiring  Stage  n  vapor 
recovery  systems  at  retail  gasoline 
stations  in  the  Missouri  portion  of  the 
KCMA.  If  the  state  fails  to  submit  one 

of  the  above  requirements  within  the 
time  specified,  the  conditional  approval 
automatically  converts  to  a  disapproval 
without  further  regulatory  action. 

(FR  Doc.  99-13381  Filed  5-26-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  072-1072;  FRL-6350^] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  EPA  is  conditionally 
approving  the  1998  revisions  to  the 
Kansas  City  ozone  maintenance  plan  as 
a  revision  to  the  Kansas  State 
Implementation  Plan  (SEP).  Full 
approval  is  contingent  upon  Kansas' 
submission  of  additional,  enforqeable 
control  measures. 

The  Kansas  City  ozone  maintenance 
area  experienced  a  violation  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  1995.  In  response 
to  this  violation,  Kansas  submitted 
revisions  to  its  ozone  maintenance  plan. 
These  revisions  pertain  to  the 
implementation  of  control  strategies  to 
achieve  reductions  in  volatile  organic 
compound  (VOC)  emissions  within  the 
Kansas  portion  of  the  Kansas  City  ozone 
maintenance  area.  A  major  purpose  of 
these  revisions  is  to  provide  a  more 
flexible  approach  to  maintenance  of 
acceptable  air  quality  levels  in  Kansas 
City,  while  achieving  emission 
reductions  equivalent  to  those  required 
by  the  previously  approved  plan. 

In  a  separate  Federal  Reg^er 
document  published  today,  EPA  is  also 
conditionally  approving  a  similar  plan 
submitted  by  the  Missouri  Department 
of  Natural  Resources  (MDNR)  to  address 
the  Missouri  portions  of  the  ozone 
maintenance  area. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  June  28,  1999. 
ADDRESSES:  Copies  of  the  state 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
diuing  normal  business  hours: 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  the  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Air 
Docket  (6102),  401  M  Street,  S.W., 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Royan  W.  Teter,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
(913)551-7609. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Kansas  Qty  metropolitan  area 
(KCMA),  consisting  of  Clay,  Platte,  and 
Jackson  Coimties  in  Missouri,  and 
Johnson  and  Wyandotte  Counties  in 
Kansas,  was  designated  nonattainment 
for  ozone  in  1978.  The  Clean  Air  Act 
(CAA)  provides  for  areas  with  a 
prescribed  amount  of  air  quahty  data 
showing  attainment  of  the  standard  to 
be  redesignated  from  nonattainment  to 
attainment,  if  the  requirements  of 


section  107(d)(3)(E)  are  met.  One  of 
these  requirements  is  for  the  area  to 
adopt  a  maintenance  plan  consistent 
with  the  requirements  of  section  1 75A. 
This  plan  must  demonstrate  attainment 
of  the  NAAQS  with  a  margin  of  safety 
sufficient  to  remain  in  attainment  for 
ten  years.  Also,  the  plan  must  contain 
a  contingency  plan  to  be  implemented 
if  ,the  area  once  again  violates  the 
standard. 

Ozone  monitoring  data  from  1987 
through  1991  demonstrated  that  the 
Kansas  City  nonattainment  area  had 
attained  the  ozone  NAAQS.  In 
accordance  with  the  CAA,  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  revised  the  ozone  SIP  for  the 
Kansas  portion  of  the  Kansas  City  area 
to  recognize  the  area's  attainment  status. 
EPA  published  final  approval  of  the 
Kansas  SIP  on  June  23,  1992.  The  SIP 
became  effective  on  July  23,  1992  (57  FR 
27939).  This  action  effected  the 
redesignation  of  the  area  to  attainment. 

The  contingency  plan  approved  as 
part  of  the  1992  SIP  identified  four 
measures  which  were  to  be 
implemented  upon  subsequent  violation 
of  the  standard  in  the  Kansas  City  area. 
These  contingency  measures  required: 
(1)  certain  new  or  expanding  soiux:es  of 
ozone  precursors  to  acquire  emissions 
offsets;  (2)  the  installation  of  Stage  II 
vapor  recovery  systems  at  retail  gasoUne 
stations  or  the  implementation  of  an 
enhanced  inspection  and  maintenance 
(I/M)  program  for  motor  vehicles;  (3)  the 
implementation  of  transportation 
control  measures  achieving  a  0.5 
percent  reduction  in  areawide  VOC 
emissions;  and  (4)  the  completion  of  a 
comprehensive  emissions  inventory. 

In  a  letter  fit)m  Dennis  Grams,  EPA 
Region  VII  Administrator,  to  James  J. 
O'Connell,  KDHE  Secretary,  on  January 
31, 1996,  EPA  informed  the  KDHE  of  a 
violation  of  the  ozone  NAAQS.  Quality- 
assured  air  quality  monitoring  data 
indicated  measiu^d  exceedances  of  the 
ozone  standard  on  JiUy  11,12,  and  13, 
1995,  at  the  Liberty  monitoring  site  in 
Kansas  City.  The  highest  recorded  value 
for  each  day  was  0.128  ppm,  0.161  ppm, 
and  0.131  ppm,  respectively.  These 
exceedances,  in  combination  with  the 
measured  exceedance  of  0.128  ppm 
recorded  on  July  29,  1993,  constitute  a 
violation  of  the  standard. 

As  a  residt  of  this  violation,  Kansas 
was  required  to  implement  the 
contingency  measures  identified  in  the 
approved  SIP.  However,  in  response  to 
a  request  by  Roger  Randolph  (Missouri 
Air  Pollution  Control  Program  Director) 
to  William  SpratUn  (Air,  RCRA,  and 
Toxics  Division  Director),  EPA  stated  in 
an  August  17, 1995,  letter  that  Missouri 
and  Kansas  could  substitute  other 
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contingency  measures  for  those  in  the 
approved  SIP,  provided  that  the 
substitute  measures  were  submitted 
through  the  SIP  revision  process,  were 
designed  to  achieve  substantially 
equivalent  emission  reductions,  and 
were  implemented  expeditiously  to 
address  the  violation.  It  must  be 
emphasized  that  this  flexibility  was 
extended  to  both  Kansas  and  Missouri. 

To  address  the  short-term  need  to 
control  emissions,  Kansas  promulgated 
a  rule  to  limit  the  Reid  Vapor  Pressure 
(RVP)  of  the  gasoline  sold  during  the 
summer  months  in  the  KCMA  to  7.2 
poimds  per  square  inch  (psi)  (K.A.R. 
28-19-79).  This  regulation  became 
effective  May  2, 1997.  EPA  published 
final  approval  of  Kansas'  RVP  nde  on 
July  7, 1997  (62  FR  36212).  The 
approval  became  effective  on  August  6, 
1997. 

To  address  the  longer-term  need  to 
reduce  VOC  and  nitrogen  oxides  (NOx) 
emissions,  the  Mid-America  Regional 
Council's  Air  Quality  Forum  (AQF), 
comprised  of  representatives  from  local 
governments,  business,  health,  and 
environmental  organizations,  agreed  to 
examine  various  alternative  control 
strategies  and  recommend  a  suite  of 
viable  measiu-es  to  Missouri  and  Kansas. 
The  AQF  recommended:  (1)  expanding 
public  education  efforts;  (2)  low  RVP 
gasoline;  (3)  motor  vehicle  I/M,  (4) 
seasonal  no-fare  public  transit;  (5)  a 
voluntary  clean  fuel  fleets  program;  and 
(6)  additional  transportation  control 
measures.  The  AQF  also  recommended 
a  group  of  supplemental  measures 
aimed  at  reducing  ozone  levels.  The 
emissions  reductions  associated  with 
the  voluntary  measures,  specifically 
clean  fuel  fleets  and  transportation 
control,  cannot  be  quantified  due  to 
their  voluntary  nature. 

While  Kansas  was  developing  its  plan 
revisions,  the  MDNR  presented  a 
maintenance  SIP,  with  the  AQF 
recommendations,  to  the  Missouri  Air 
Conservation  Commission  (MACC)  on 
June  24,  1997.  At  that  time,  the  MACC 
recommended  inclusion  of  a  more 
timely  and  less  politically  sensitive 
control  measure  in  place  of  the  I/M 
provision.  As  a  result,  on  October  7, 
1997,  the  AQF  recommended  the 
implementation  of  a  reformulated 
gasoline  (RFC)  program  in  the  KCMA.  In 
response,  Kansas  intends  to  include 
RFC  as  a  control  measure  option,  which, 
if  selected,  would  be  in  place  prior  to 
the  begiiming  of  the  2001  ozone  season. 
Kansas  reserves  the  option  to  use 
gasoline  blends  other  than  the  Federal 
RFC  blend  or  other  equivalent 
measures,  provided  their  use  achieves 
similar  VOC  and  NOx  emission 
reductions. 


The  final  state  submittal  includes  an 
emissions  inventory;  the  two  creditable 
control  strategies — 7.2  RVP  gasoline, 
RFC;  additional  imquantifiable 
measures  including  .voluntary  clean  fuel 
fleets  and  seasonal  low-fare  transit; 
continued  monitoring;  verification  of 
continued  attainment;  and  a 
contingency  plan. 

According  to  state  estimates,  limiting 
the  summertime  RVP  of  gasoline  to  7.2 
psi  achieves  VOC  emissions  reductions 
of  only  4.0  tons  per  day.  As  such, 
additional  reductions  are  necessary  to 
provide  for  reductions  substantially 
equivalent  to  those  (8.4  tons  per  day) 
obtainable  by  implementing  the 
contingency  measures  approved  in  the 
1992  maintenance  plan  SIP.  The 
implementation  of  an  RFC  or  equivalent 
emission  reduction  program  is  tiierefore 
critical  to  meeting  Missouri's  obligation 
to  achieve  the  reductions  called  for  in 
the  maintenance  plan. 

n.  Evaluation  Criteria 

To  evaluate  the  maintenance  plan 
revision,  EPA  referred  to  requirements 
of  section  175A  of  the  Act.  EPA  also 
reviewed  guidance  issued  specifically  to 
address  applicable  procedures  for 
handling  redesignation  requests, 
including  maintenance  plan  provisions 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division,  to 
EPA  Regional  Division  Directors,  dated 
September  4, 1992.  In  addition,  EPA 
reviewed  the  revised  maintenance  plan 
for  evidence  that  the  substitute  control 
measiu^s  provide  for  emissions 
reductions  which  are  substantially 
equivalent  to  those  approved  in  the 
1992  SJP,  pursuant  to  guidance  given  in 
the  August  17,  1995,  letter,  from 
William  Spratlin  to  Roger  Randolph. 
Finally,  EPA  evaluated  the  revised 
maintenance  plan  with  respect  to  the 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existmg  PMio  NAAQS" 
from  Richard  D.  Wilson,  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  to  EPA  Regional 
Administrators. 

m.  Review  of  Submittal 

According  to  the  September  4, 1992, 
memo  from  John  Calcagni  regarding 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  a 
maintenance  plan  must  provide  for 
maintenance  of  the  ozone  NAAQS  for  at 
least  ten  years  after  redesignation. 
Section  175A  of  the  CAA  defines  the 
general  framework  of  a  maintenance 
plan.  The  Calcagni  memo  identifies  the 
following  list  of  core  provisions 
necessary  to  ensure  maintenance  of  the 


ozone  NAAQS:  emissions  inventory, 
maintenance  demonstration  (including 
control  measures),  air  monitoring 
network,  verification  of  continued 
attainment,  and  a  contingency  plan. 
Kansas'  revised  maintenance  plan 
adequately  addresses  each  of  the 
required  core  measures  as  detailed  in 
EPA's  January  26, 1999,  proposed  rule 
(64  FR  3896). 

IV.  Response  to  Comments 

The  KDHE  and  the  American 
Petroleum  Institute  (API)  submitted 
written  comments  regarding  the 
Agency's  January  26,  1999,  notice  of 
proposed  rulemaking  (64  FR  3896). 
These  comments  and  EPA's  responses 
are  discussed  below.  ►, 

KDHE 

Comment:  In  section  VI,  Proposed 
Action,  of  the  Federal  Register 
docimient,  EPA  proposes  to  establish  a 
deadline  of  one  year  from  the  effective 
date  of  the  final  conditional  rule  within 
which  Kansas  is  to  submit  one  of  the 
options  upon  which  final  approval  is 
conditioned.  EPA  stated  it  was  seeking 
comment  on  whether  a  shorter  deadline 
should  be  established.  Due  to  the  length 
of  time  required  to  fully  evaluate  the 
listed  alternatives,  develop  draft 
regulations,  ensure  effective  public 
participation,  provide  the  required 
public  notice,  hold  public  hearings  and 
respond  to  public  comments,  adopt  the 
necessary  rules,  and  develop  and  submit 
the  SIP  revision  to  EPA,  the  state  of 
Kansas  submits  that  a  shorter  time 
period  would  be  inappropriate.  Any 
lesser  period  would  have  the  primary 
impact  of  limiting  public  involvement 
to  the  legal  minimum.  For  the  reasons 
specified  and  to  ensure  a  SIP  revision 
which  accomplishes  its  intended 
purpose  with  the  thorough  involvement 
of  all  stakeholders,  Kansas  requests  that 
EPA  not  shorten  the  deadline  in  its  final 
rulemaking. 

Response:  PuisuanX  to  section 
110(k)(4)  of  the  CAA,  the  Administrator 
may  approve  a  SIP  revision  based  on  a 
commitment  of  the  state  to  adopt 
specific  enforceable  measures  by  a  date 
certain,  but  not  later  than  one  year  after 
the  approval  of  the  revised  SIP.  In 
consideration  of  the  state's  concerns  and 
having  received  no  comments 
requesting  that  the  statutory  time  frame 
be  shortened,  EPA  has  determined  that 
a  one-year  deadline  for  meeting  the 
condition  is  appropriate.  Kansas  must 
meet  the  conditions  set  forth  in  this  rule 
within  one  year  of  its  effective  date. 

Comment:  Kansas  wishes  to  point  out 
that  much  of  the  planning  referred  to  in 
section  I,  Backgroimd,  of  the  Federal 
Register  document  (64  FR  3896)  was 
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conducted  prior  to  the  Western  portion 
of  Missouri  being  included  in  the  NOx 
SIP  call.  The  ramifications  of  this 
unexpected  tiun  of  events  relating  to 
control  strategies  and  timing  need  to  be 
fully  explored  to  ensure  effective 
control  strategies  are  developed  to 
address  ozone  in  Kansas  City. 

Response:  EPA  agrees  that  much  of 
the  planning  occurred  prior  to 
promulgation  of  the  NOx  SIP  call  which 
requires  substantial  NOx  reductions  in 
the  western  portion  of  Missouri; 
however,  these  reductions  will  not  be 
fully  realized  until  mid  2002.  As  such, 
the  control  measiues  in  the  amended 
plan  will  provide  for  critical  air  quality 
improvements  during  the  interim.  In 
addition,  these  control  measures,  as 
explained  previously,  are  a  substitute 
for  control  measiu-es  previously 
required  to  be  implemented,  and  they 
are  needed  regardless  of  the  outcome  of 
future  planning  activities.  EPA's  review 
of  the  measiu«s  is  limited  to  a 
determination  that  they  will  achieve 
emission  reductions  and  equivalent  to 
those  from  the  preexisting  measures, 
and  that  they  will  be  implemented 
expeditiously. 

Comment:  Finally,  even  though  EPA 
states  that  the  1996  through  1998  data 
demonstrating  attainment  with  the  1- 
hour  standard  do  not  reUeve  Kansas  of 
the  need  to  implement  RFG  or  one  of 
the  other  conditional  contingency 
measures,  Kansas  would  remind  EPA 
that  7.2  RVP  gasoline  has  been  required 
in  the  Kansas  City  area  in  response  to 
the  1995  1-hour  violation,  that  the 
Kansas  City  area  has  demonstrated 
compliance  with  the  l-hoiu*  standard  as 
of  1998,  that  the  1-hour  standard  has 
been  revoked  in  other  areas  which  have 
demonstrated  compliance  with  the  1- 
hour  standard  during  that  same  period, 
and  those  areas  are  free  to  concentrate 
on  attaining  the  new  8-hour  standard. 
The  Kansas  City  area  now  needs  to  close 
the  books  on  the  1-hour  standard  and, 
with  the  rest  of  the  coimtry,  move 
forward  and  concentrate  on  meeting  the 
new  8-hour  standard. 

Response:  The  issue  of  the  potential 
for  revocation  of  the  1-hour  standard  in 
the  KCMA  is  not  the  subject  of  this 
action.  In  1992,  Kansas  submitted  and 
EPA  approved  a  maintenance  plan 
piusuant  to  section  175A(a)  of  the  CAA. 
This  plan  was  to  provide  for 
maintenance  of  the  1-hour  NAAQS  for 
ozone  for  ten  years  following  the 
redesignation  of  the  KCMA  from 
nonattainment  to  attaiiunent.  As 
required  by  section  175A(d)of  the  Act, 
the  approved  plan  provided  for  the 
implementation  of  specific  contingency 
measiues  to  promptly  correct  any 
violation  that  occurred  after  the 


redesignation  of  the  area  as  an 
attainment  area.  These  measures  were 
designed  to  achieve  a  minimum  VOC 
reduction  of  8.4  tons  per  day.  A 
violation  of  the  standard  was  recorded 
in  1995,  triggering  the  implementation 
of  these  measures.  A  second  violation 
was  recorded  in  1997,  the  first  year  that 
7.2  RVP  gasoline  was  required  in  the 
Kansas  City  area.  This  action 
conditionally  approves  amendments  to 
the  plan  to  ensure  that  the  required 
reductions  are  achieved.  As  explained 
previously,  Kansas  is  obligated  to 
address  implementation  of  contingency 
measures  which  have  previously  been 
triggered  with  respect  to  the  1-hour 
standard. 

API 

API  stated  that  despite  EPA's 
September  29, 1998,  rule  which  allows 
former  nonattainment  areas  to  opt  in  to 
the  Federal  RFG  program,  EPA  does  not 
have  the  authority  to  allow  Kansas  to 
opt  in  for  the  Kansas  City  area.  API 
contends  that  section  211(k)(6)  of  the 
CAA  authorizes  opt-ins  for  currently 
classified  nonattainment  areas,  and  does 
not  allow  attainment  areas  to  opt  in.  API 
also  submitted  its  comments  on  the 
proposal  for  the  September  1998  rule. 
API  stated  that  the  rule  is  contrary  to  the 
plain  language  of  the  Act,  and  is 
currently  being  challenged  in  the  Court 
of  Appeals  for  the  District  of  Columbia. 
Finally,  API  stated  that  Kansas  and  EPA 
"should  wait  imtil  the  court  rules  on 
EPA's  rule  before  moving  forward  with 
an  effort  to  opt  the  Kansas  City  area  into 
the  RFG  program." 

Response:  EPA's  authority  to 
promulgate  the  underlying  opt-in  rule  is 
not  at  issue  in  this  action.  EPA  fully 
responded  to  comments  regarding  the 
agency's  authority  to  promulgate  the 
revisions  to  the  opt-in  rule  in  the 
September  29, 1998,  rulemaking,  and 
the  issues  raised  in  that  rulemaking  are 
not  raised  in  today's  action  on  the 
KCMA  maintenance  plan  revisions.  The 
rule  is  in  effect,  notwithstanding  the 
pending  petition  for  review.  In  addition, 
this  conditional  approval  of  the  revised 
maintenance  plan  will  not  necessarily  ^ 
result  in  Kansas  opting  into  the  RFG 
program.  Kansas  could  fulfill  the 
condition  by  adopting  and  submitting 
appropriate  alternative  regulations 
which  ensure  that  VOC  emissions  are 
reduced  by  an  amoimt  that  is 
substantially  equivalent  to  that  required 
under  the  1992  SIP. 

When  Kansas  submits  a  SIP  revision 
to  comply  with  the  condition  of  this 
approval,  EPA  will  act  on  that 
submission  through  notice-and- 
comment  rulemaking.  At  that  time,  EPA 
will  consider  comments  on  what  action 


it  should  take  on  the  specific  alternative 
selected  by  Kansas. 

V.  Conclusion 

In  today's  document,  EPA 
conditionally  approves  Kansas'  1998 
revisions  to  the  Kansas  City  Ozone 
Maintenance  Plan.  This  includes  the 
VOC  control  measures  described  above, 
the  associated  emissions  reductions, 
and  the  commitment  to  implement  the 
additional  reductions  as  expeditiously 
as  practicable.  Full  approval  of  the  SEP 
is  conditioned  upon  receipt  of  one  of 
the  following  within  one  year  of  final 
conditional  approval:  (1)  a  request  from 
the  Governor  of  Kansas  to  require  the 
sale  of  Federal  RFG  within  the  Kansas 
portion  of  the  KCMA;  (2)  adopted 
regulations  implementing  the 
contingency  measiu^s  identified  in  the 
1992  maintenance  plan,  i.e.,  Stage  n 
Vapor  Recovery  or  an  Enhanced 
Inspection  and  Maintenance  Program;  or 
(3)  any  combination  of  adopted 
regulations  that  will  achieve  the 
minimum  VOC  reductions  (8.4  tons  per 
day)  required  by  the  contingency 
measures  identified  in  the  1992  SIP.  In 
the  case  of  options  2  or  3,  upon  receipt 
of  regulations  implementing  these 
provisions  and  a  request  to  amend  the 
maintenance  plan  accordingly.  EPA  will 
initiate  a  rulemaking  on  this  subsequent 
revision.  If  the  state  fails  to  submit  one 
of  the  above,  the  conditional  approval 
converts  to  a  disapproval  one  year  from 
the  effective  date  of  the  final  rule 
conditionally  approving  the  state's  1998 
submittal. 

Nothing  in  this  action  shoidd  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regidatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entided 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
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EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments;  a  summary  of  the  natiu'e 
of  their  concerns;  copies  of  any  written 
commiuiications  from  the  governments; 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
ofBcials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regidatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  This  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  rule  merely  approves  submissions 
made  by  the  state,  and  establishes  a 
schedule  for  submitting  additional 
measures.  However,  the  schedule  is  not 
judicially  enforceable.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  nUe. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  nde  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  nde  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  i^a%ds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantiy  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  luider  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Also,  EPA 
will  evaluate  the  RFA  implications  of 
any  requirements  which  may  be 
established  by  subsequent  state 
submissions  in  response  to  the 
conditional  approval,  when  EPA  takes 
rulemaking  action  on  those 
submissions.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-state 
relationship  imder  the  CAA,  preparation 
of  flexibility  analyses  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co..  v.  U.S.  EPA,  427 


U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  state's 
failiue  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  the 
applicability  of  state  requirements. 
Moreover,  EPA's  disapproval  of  the 
submittal  would  not  impose  a  new 
Federal  requirement.  Therefore,  I  certify 
that  this  conditional  approval  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  substitute  a 
new  Federal  requirement. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  The  schedule 
established  by  the  conditional  approval 
is  not  judicially  enforceable,  and  any 
subsequent  state  submissions  to  meet 
the  conditions  will  be  analyzed  at  that 
time  to  determine  applicability  of  the 
Unfunded  Mandates  Act.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action.  In 
addition.  Section  203  does  not  apply  to 
this  action  because  it  affects  only  the 
state  of  Kansas,  which  is  not  a  small 
government. 
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G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  nUe" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  26, 1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401  etseq. 
Dated:  May  20, 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R— Kansas 

2.  Section  52.869  is  added  to  read  as 
follows: 


§52.869    Identification  of  plan— 
Conditional  approval. 

Elements  of  the  maintenance  plan 
revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  Governor's 
designee  on  May  21, 1998,  which 
address  contingency  measiues  for  the 
Kansas  City  Ozone  Maintenance  Area 
are  conditionally  approved.  This 
includes  a  commitment  to  implement 
the  additional  reductions  as 
expeditiously  as  practicable.  Full 
approval  of  the  SIP  is  conditioned  upon 
receipt  of  one  of  the  following  by  June 
28, 1999:  a  request  from  the  Governor  of 
Kansas  to  require  the  sale  of  Federal 
reformulated  gasoline  within  the  Kansas 
portion  of  the  Kansas  City  Maintenance 
Area;  adopted  regulations  implementing 
the  contingency  measures  identified  in 
the  1992  maintenance  plan,  i.e..  Stage  II 
Vapor  Recovery  or  an  Enhanced 
Inspection  and  Maintenance  Program;  or 
any  combination  of  adopted  regulations 
that  will  achieve  the  minimum  volatile 
organic  compound  reductions  (8.4  tons 
per  day)  required  by  the  contingency 
measures  identified  in  the  1992  SIP.  In 
the  case  of  options  2  or  3,  upon  receipt 
of  regulations  implementing  these 
provisions  and  a  request  to  amend  the 
maintenance  plan  accordingly,  EPA  will 
initiate  a  rulemaking  on  this  subsequent 
revision.  If  the  state  fails  to  submit  one 
of  the  above  requirements  within  the 
time  specified,  the  conditional  approval 
automatically  converts  to  a  disapproval 
without  further  regiUatory  action. 

(FR  Doc.  99-13382  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Docket  No.950427117-9138-08: 
i.D.0S1999A] 

RIN  064»-AH97 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawl  Activities; 
LeathertMCic  Conservation  Zone 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Temporary  rule. 

SUMMARY:  NMFS  is  closing  for  2  weeks 
all  inshore  waters  and  offshore  waters 
out  to  10  nautical  miles  (nm)  (18.5  km) 
seaward  of  the  COLREGS  demarcation 
line  (as  defined  at  33  CFR  part  80), 
boimded  by  33°  N.  lat.  and  34°  N.  lat. 


within  the  leatherback  conservation 
zone,  to  fishing  by  shrimp  trawlers 
required  to  have  a  turtle  excluder  device 
(TED)  installed  in  each  net  that  is  rigged 
for  fishing,  unless  the  TED  has  an 
NMFS'  approved  escape  opening  large 
enough  to  exclude  leatherbacks.  This 
action  is  necessary  to  reduce  mortality 
of  endangered  leatherback  sea  tiulles 
incidentally  captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from  May 
21, 1999  through  11:59  p.m.  (local  time) 
on  June  4.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  (727)  570-5312,  or 
Barbara  A.  Schroeder  (301)  713-1401. 
For  assistance  in  modifying  TED  escape 
openings  to  exclude  leatherback  sea 
tiirtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS,  Pascagoula, 
MS,  laboratory  by  phone  (228)  762-4591 
or  by  fax  (228)  769-8699. 
SUPPLEMENTARY  INFORMATKM:  The  taking 
of  sea  turtles  is  governed  by  regulations 
implementing  the  Endangered  Species 
Act  (ESA)  at  50  CFR  parts  222  and  223 
(see  64  FR  14051,  March  23,  1999,  final 
rule  consolidating  and  reorganizing  ESA 
regulations).  Generally,  the  taking  of  sea 
turtles  is  prohibited.  However,  the 
incidental  take  of  turtles  during  shrimp 
fishing  in  the  Atlantic  Ocean  off  the 
coast  of  the  southeastern  United  States 
and  in  the  Gidf  of  Mexico  is  excepted 
from  the  taking  prohibition  pursuant  to 
sea  turtle  conservation  regulations  at  50 
CFR  223.206.  which  include  a 
requirement  that  shrimp  trawlers  have  a 
NMFS-approved  TED  installed  in  each 
net  rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortahty  of 
loggerhead,  green,  Kemp's  ridley,  and 
hawksbill  sea  turtles.  Because 
leatherback  txirtles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs,  use  of  these  TEDs  is  not 
an  effisctive  means  of  protecting 
leatherback  tiulles. 

Through  a  final  rule  (60  FR  47713, 
September  14, 1995),  NMFS  estabfished 
regulations  to  protect  leatherback  tiulles 
when  they  occur  in  locally  high 
densities  during  their  annual,  spring 
northward  migration  along  the  Atlantic 
seaboard.  Within  the  leatherback 
conservation  zone,  NMFS  is  required  to 
close  an  area  for  2  weeks  when 
leatherback  sightings  exceed  10  animals 
per  50  nm  (92.6  km)  during  repeated 
aerial  surveys  pursuant  to  50  CFR 
223.206(d)(2)(iv)(A)  through  (C). 

NMFS  announced  a  2-week  closure 
on  May  7,  1999  (64  FR  25460.  May  12, 
1999),  affecting  the  portion  of  the 
leatherback  conservation  zone  betwetsn 
32°  N.  lat.  and  33°  N.  lat.  The 
boundaries  of  the  closure  correspond  to 
those  of  shrimp  fishery  statistical  zone 
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32.  The  closure  was  based  on  high 
concentrations  of  leatherbacks  off  the 
South  Carolina  coast,  observed  during 
aerial  surveys  conducted  on  April  27 
and  May  3.  During  those  surveys,  the 
highest  concentrations  were  noted  in 
waters  off  the  southern  half  of  the  state 
between  Hilton  Head  Island,  SC,  and  at 
Kiawah  Island,  SC.  After  a  May  11  aerial 
survey  reconfirmed  the  continued  high 
abundance  of  leatherback  turtles  in  that 
closed  zone,  NMFS  extended  the 
closiu-e  for  an  additional  week,  through 
May  28, 1999  (64  FR  27206,  May  19, 
1999).  That  survey  also  showed  that  the 
leatherbacks  were  continuing  to  move 
slowly  northward,  as  expected. 
Concentrations  of  leatherbacks  were 
noted  between  Murrels  Inlet  and  Myrtle 
Beach. 

An  aerial  survey  conducted  op  May 
14, 1999,  along  a  portion  of  the  South 
Carolina  coast  sighted  10  leatherback 
turtles  over  an  approximately  15  nm  (28 
km)  trackline,  beginning  at 
approximately  33°23'  N.  lat.,  079°07'  W. 
long,  (offshore  Pawleys  Island,  SC)  and 
ending  at  approximately  33°35'  N.  lat., 
078''57'  W.  long,  (offshore  Surfside 
Beach,  SC).  A  repeated  survey  along  the 
same  trackline  dociunented  12 
leatherbacks  on  May  18, 1999. 
Therefore,  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  is  closing,  for 
2  weeks,  all  inshore  waters  and  offshore 
waters  within  10  nm  (18.5  km)  seaward 
of  the  COLREGS  demarcation  line, 
bounded  by  32°  N.  lat.  and  33°  N.  lat., 
within  the  leatherback  conservation 
zone,  to  fishing  by  shrimp  trawlers 
required  to  have  a  TED  installed  in  each 
net  that  is  rigged  for  fishing,  unless  the 
TED  installed  has  an  fvIMFS'  approved 
escape  opening  large  enough  to  exclude 
leatherbacks.  as  set  forth  &t  50  CFR 
223.207(a)(7)(ii)(B)  or 
223.207(c)(l)(iv)(B).  These  regulations 
specify  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  to  allow  leatherbacks  to 
escape.  The  boundaries  of  the  closed 
zone  correspond  to  those  of  shrimp 
fishery  statistical  zone  33. 

This  action  does  not  affect  the  current 
closure  in  zone  32.  The  May  18  aerial 
survey  sighted  19  leatherbacks  along 


two  tracklines  greater  than  50  nm  (92.6 
km)  parallel  to  the  South  Carolina  coast, 
south  of  33°  N.  lat.  NMFS  is  Uierefore 
taking  no  action  at  this  time  to  extend 
the  current  closure  beyond  May  28, 
1999,  nor  to  re-open  the  area  closiire. 

NMFS  will  continue  to  monitor  the 
the  Georgia  and  South  Carolina  coasts 
for  the  presence  of  leatherback  sea 
turtles  through  weekly  aerial  surveys. 
Continued  high  abundance  of 
leatherbacks  greater  than  10  turtles  per 
50  nm  (92.6  km)  of  trackline  will  require 
further  closure  action,  as  per  50  CFR 
223.206(d)(2)(iv)(B).  ff  leatherback 
sightings  fall  to  5  or  fewer  turtles  per  50 
nm  (92.6  km)  of  trackline  in  repeated 
surveys,  then  the  AA  may  modify  the 
closure  or  re-open  the  area,  as  per  50 
CFR  223.206(d){4)(ii).  NMFS  will 
consult  with  the  appropriate  state 
natural  resource  officials  in  the  closed 
area  in  making  a  determination  to    ■ 
modify  this  closure  or  re-open  the  area, 
as  per  50  CFR  223.206(d)(4)(iv). 
Fishermen  should  monitor  NOAA 
weather  radio  for  announcements. 

The  regulations  at  50  CFR 
223.206(d)(2)(iv)  state  that  fishermen 
operating  in  the  closed  area  with  TEDs 
modified  to  exclude  leatherback  turtles 
must  notify  the  NMFS  Southeast 
Regional  Administrator  of  their 
intentions  to  fish  in  the  closed  area. 
This  aspect  of  the  regulations  does  not 
have  a  cmrent  Office  of  Management 
and  Budget  control  number,  issued 
pursuant  to  the  Paperwork  Reduction 
Act.  Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 
closed  area,  but  they  must  still  meet  the 
gear  requirements. 

This  closure  has  been  announced  on 
the  NOAA  weather  channel,  in 
newspapers,  and  other  media.  Shrimp 
trawlers  may  also  call  Charles  Oravetz 
(see  FURTHER  INFORMATION  CONTACT)  for 
updated  area  closure  information. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 


CFR  223.206(d)(2)(iv)  to  provide 
emergency  protection  for  endangered 
leatherback  sea  turtles  from  incidental 
captvu«  and  from  drowning  in  shrimp 
trawls.  Leatherback  sea  turtles  are 
occurring  in  high  concentrations  in 
coastal  waters  in  shrimp  fishery 
statistical  zone  32.  This  action  allows 
shrimp  fishing  to  continue  in  the 
affected  area  and  informs  fishermen  of 
the  gear  changes  that  they  can  make  to 
protect  leatherback  sea  turtles. 

Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  be 
provided  with  prior  notice  and 
opportunity  for  comment  because 
providing  notice  and  conunent  would 
prevent  the  agency  from  implementing 
the  necessary  action  in  a  timely  manner 
to  protect  the  endangered  leatherback. 
Furthermore,  notice  and  opportunity  to 
conunent  on  this  action  were  provided 
through  the  proposed  rule  establishing 
these  actions  (60  FR  25663,  May  12, 
1995).  For  these  reasons,  good  cause 
exists  under  5  U.S.C.  553(d)(3)  not  to 
delay  the  effective  date  of  this  rule  for 
30  days.  As  stated  above,  the  additional 
closure  has  been  announced  on  the 
NOAA  weather  radio,  in  newspapers, 
and  other  media,  allowing  time  for  the 
shrimp  fishery  to  comply  with  this  rule. 

As  prior  notice  and  an  opportimity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 
the  regulatory  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713,  September  14,  1995).  Copies  of 
the'EA  are  available  (see  ADDRESSES). 

Dated:  May  21, 1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-13394  Filed  5-21-99;  3:40  pmj 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFRPart274 

[Amendment  No.  345] 

RiN  0584-AC44 

Food  Stamp  Program,  Regulatory 
Review:  Electronic  Benefit  Transfer 
(EBT)  Provisions  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  On  August  22, 1996,  the 
President  signed  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  This  rule 
proposes  to  implement  the  Electronic 
Benefit  Transfer  provisions  found  in 
Section  825  of  this  law  which  affect  the 
Food  Stamp  Program.  These  provisions 
are  meant  to  encoiu-age  implementation 
of  Electronic  Benefit  Transfer  systems  to 
replace  food  stamp  coupons. 

DATES:  Comments  on  this  rulemaking 
must  be  received  on  or  before  July  26, 
1999  to  be  assured  of  consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Jeffrey  N.  Cohen,  Chief, 
Electronic  Benefit  Transfer  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Conunents  may  also  be  datafaxed 
to  the  attention  of  Mr.  Cohen  at  (703) 
305-0232.  All  written  comments  will  be 
open  for  public  inspection  at  the  office 
of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  Room  718. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Mr.  Cohen  at 
(703)  305-2517. 


SUPPLEMENTARY  INFORMATKM: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  Usted  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
ofiicials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Shirley  R.  Watkins,  the 
Under  Secretary  for  Food,  Nutrition, 
and  Consimier  Services,  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Food  Stamp  Program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  additional 
reporting  or  recordkeeping  requirements 
other  than  those  that  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
and  assigned  OMB  control  numbers 
0584-0083  and  0505-0008. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  vdth  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefit 
recipients — State  administrative 


procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  283  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Public  Law  104-4 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribeil  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  miUion  or 
more  in  any  one  year.  Thus  today's  rule 
is  not  subject  to  Uie  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

On  April  1,  1992,  the  Department 
issued  a  final  rule  estabUshing 
standards  for  operation  of  the  Food 
Stamp  Electronic  Benefit  Transfer 
System  (EBT)  as  an  alternative  to 
coupons.  Those  regulations  were 
promulgated  in  accordance  with  section 
1 729  of  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  of  1990 
(Leland  Act)  (title  XVII.  Pub.  L.  101- 
624)  as  part  of  a  package  of  items  aimed 
at  improving  the  efficiency  and 
effectiveness  of  program  operations. 
With  the  exception  of  some  minor 
corrections  issued  September  29, 1992, 
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these  regulations  have  not  been 
amended  since  their  promulgation 
though  other  proposed  changes  are 
being  considered  through  separate 
publications. 

FNS  is  proposing  this  rule  to 
implement  the  provisions  of  section  825 
of  the  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWORA)  (Pub.  L.  104-193)  on  August 
22, 1996,  which  amends  Section  7  of  the 
Food  Stamp  Act  of  1977,  as  amended  (7 
U.S.C.  2016(i))  (the  Act).  The  specific 
provisions  are  discussed  below. 

Mandate  EBT 

The  Leland  Act  established  EBT 
systems  as  operational  issuance  systems 
to  provide  food  stamp  benefits  to 
eligible  households.  The  PRWORA  goes 
further  by  mandating  that  each  State 
agency  implement  EBT  for  issuance  of 
food  stamp  benefits  no  later  than 
October  1,  2002,  unless  the  Secretary 
provides  a  waiver  for  a  State  agency  that 
faces  unusual  barriers  to  implementing 
an  EBT  system.  Each  State  agency  is 
encouraged  to  implement  an  EBT 
system  as  soon  as  practicable. 

In  order  to  meet  the  requirement. 
State  agencies  must  be  issuing  EBT 
benefits  for  food  stamps  statewide  by 
October  1,  2002.  Currently,  all  but  a 
very  few  State  agencies  have  submitted 
planning  documents  for  the  eventual 
implementation  of  EBT  systems. 
Therefore,  we  expect  that  only  a  small 
pool  of  States  or  territories  will  be 
forced  to  take  action  as  a  result  of  this 
provision  or  request  a  waiver  from  the 
Secretary  for  timely  implementation  of 
EBT  under  the  law.  This  rule  proposes 
adding  language  in  Section  274.12  (a),  to 
mandate  that  each  State  agency 
implement  an  EBT  system  by  Uie 
specified  date  unless  a  waiver  is  granted 
to  the  State.  Any  State  agency  that  is  not 
granted  a  waiver  and  is  not  fully 
implemented  by  October  1,  2002,  will 
be  out  of  compliance  with  these  rules 
and  may  be  subject  to  disallowance  of 
administrative  funds  pursuant  to  the 
provisions  of  7  CFR  276.4. 

Off-line  Technology 

7  CFR  274.12  estabfished  rvdes  for  the 
approval,  implementation  and  operation 
of  on-line  EBT  systems  for  food  stamps. 
The  Leland  Act  did  not  authorize  the 
utilization  of  off-line  EBT  technology  in 
which  a  self-contained  benefit  access 
device,  such  as  a  microprocessor  card, 
commonly  known  as  a  smartcard,  is 
used  to  access  benefits.  Off-line  systems 
could  only  be  approved  imder  the 
waiver  authority  of  section  1 7  of  the  Act 
(7  U.S.C.  2026)  as  a  demonstration 
project. 


The  term  "on-line"  is  deleted  firam 
the  Act  by  section  825  of  PRWORA, 
thereby  eliminating  the  requirement  that 
EBT  systems  be  on-Une  systems.  This 
rule  proposes  to  amend  7  CFR  274.3  to 
define  an  ofi'-line  EBT  system  as  a 
benefit  delivery  system  in  which  a 
benefit  allotment  can  he  stored  on  a  card 
and  used  to  purchase  authorized  items 
at  a  point-of-sale  terminal  without  real- 
time authorization  bom  a  central 
processor. 

The  system  architecture  and 
functionality  of  off-line  payment 
systems  differs  from  that  of  on-line 
applications.  As  such,  some  of  the 
technical  standards  codified  in  the 
existing  rule  may  require  revisions  to 
relax  or  broaden  language,  supplement 
stated  standards,  or  introduce  new 
standards  and  requirements.  Because 
industry  standards  for  off-line  electronic 
payment  systems  are  still  evolving,  the 
Department  is  not  in  the  position  to 
propose  standards  specific  to  off-line 
systems  in  this  rulemaking.  However, 
we  are  interested  in  soliciting  comments 
bom.  the  public  at  this  time  to  provide 
input  into  ovu  decision  regarding  what 
changes  we  should  propose  in  the  future 
as  standards  for  off-line  systems.  We 
will  also  be  looking  at  the  experience 
gained  in  off-line  demonstration 
projects  in  Ohio  and  Wyoming  as  we 
assess  the  need  for  further  standards. 

In  the  meantime,  this  rule  proposes 
the  regulations  be  amended  to  simply 
allow  for  the  implementation  of  off-line 
EBT  systems  by  adding  language  to  that 
effect.  Pending  publication  of  new  off- 
line standards,  proposals  from  State 
agencies  to  implement  off-line  systems 
will  be  evaluated  on  a  case-by-case 
basis.  The  Department  will  base 
approvals  on  the  on-line  standards 
ciurently  in  our  rules  where  they  apply, 
on  the  most  current  off-line  industry 
information  available  and  on  knowledge 
gained  from  off-line  EBT  systems 
operating  at  the  time. 

Cost  Neutrality 

This  section  proposes  several  changes 
to  the  regulations.  First,  we  are 
removing  the  requirement  that  EBT 
systems  be  cost  neutral  in  any  one  year, 
since  the  requirement  that  cost 
neutrality  be  measured  on  an  aimual 
basis  was  removed  from  the  Act  by 
PRWORA.  Section  7{i)(2)(A)  of  the  Act 
prior  to  the  PRWORA  stated  that  EBT 
systems  must  be  cost  neutral  to  the 
Federal  government.  The  regulations 
require  State  agencies  to  calculate  a 
coupon  issuance  cap  and  at  7  CFR 
274.12(c)(3)(vi)(B)  require  that  State 
agencies  be  responsible  for  the  post-EBT 
implementation  issuance  costs  that 
exceed  the  coupon  issuance  cap  in  any 


one  year.  Section  825  of  PRWORA 
amends  the  Act  to  strike  the  language, 
"in  any  1  year",  effectively  providing 
more  flexibility  in  the  determination 
and  tracking  of  cost  neutrality.  The 
regulations  are  being  modified  to  reflect 
this  change.  The  State  agencies  will, 
however,  still  be  required  to  submit  an 
issuance  cost  cap,  and  the  Federal 
Government  will  still  be  required  to 
verify  the  cost  cap  submitted. 

National  Cap.  As  a  discretionary 
change,  the  Department  is  also 
proposing  to  amend  the  regulations  at  7 
CFR  274.12(c)(3)(i)  to  establish  a 
national  issuance  cost  cap  figiu^.  The 
Department  woiild  calculate  the 
national  issuance  cost  cap  based  on  the 
State  issuance  costs  that  have  been 
approved  by  FNS  and  on  the  direct 
Federal  costs  that  are  attributable  to 
coupon  issuance.  The  rule  would  allow 
State  agencies  to  use  the  National 
issuance  cost  cap  instead  of  conducting 
their  own  cap  analysis.  State  agencies 
would  still  have  the  option  of 
calculating  their  own  cost  cap  if  they 
wanted  to  do  so.  The  current  regulations 
at  7  CFR  274.12(c)(3)(i)  through  (vi), 
which  specifically  delineate  the  cost 
neutrality  guidelines  and  the  procedures 
for  calculating  the  State  coupon 
issuance  cap,  have  been  a  repeated 
soiuce  of  misimderstanding  for  States. 
Therefore,  in  the  interest  of  clarifying 
these  provisions,  this  section  has  been 
redrafted  and  reorganized  to  be  more 
explicit. 

Prospective  Certification.  Finally,  the 
Department  is  proposing  a  second 
discretionary  provision  to  assess 
whether  State  agencies  have  met  Federal 
cost  neutraUty  requirements  through 
prospective  certification  at  the  time  the 
cap  is  submitted,  eliminating  the  need 
to  track  operational  costs  throughout  the 
Ufe  of  the  system.  Currently,  at  the  end 
of  the  EBT  contract  period,  the  State 
agencies  are  required  to  compare  the 
actual  EBT  operational  costs  for  the  life 
of  the  EBT  system  to  the  coupon 
issuance  cost  cap  to  see  that  the  actual 
costs  do  not  excfeed  the  cap.  Prospective 
cost  neutrality  certification  for  EBT 
would  follow  the  same  approach  that 
has  been  used  for  State  eligibility 
systems,  whereby  the  EBT  cost 
projections  are  compared  to  a  coupon 
issuance  cap  before  system 
implementation  to  assess  the  cost 
neutrality  of  the  system,  ff  the 
comparison  demonstrates  the  proposed 
system  will  cost  less  than  the  coupon 
system,  no  further  measiurement  will  be 
required  for  the  Iffe  of  the  EBT  system 
unless  there  is  a  substantial  increase  in 
system  costs  due  to  contract  re- 
negotiation or  some  other  change.  Any 
such  cost  increase  will  require  prior 
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approval  and  submittal  of  an 
Implementation  APD  Update.  Cost 
neutrality  will  be  reassessed  for  any 
significant  cost  increases  during  system 
life,  and  for  any  subsequent  EBT 
systems  the  State  agency  may  develop 
and  implement.  This  method  will 
significantly  simplify  the  process  used 
to  determine  a  State's  EBT  system  cost 
neutrality. 

Differentiate  Food  Stamp  Eligible  Items 

The  PRWORA  requires,  to  the  extent 
practicable,  the  establishment  of  system 
approval  standards  for  measures  that 
permit  a  system  to  differentiate  items  of 
food  that  may  be  bought  using  food 
stamps  from  items  that  may  not.  This 
resulted  in  a  study  to  determine  to  what 
extent  optical  scanner  technology,  the 
only  technology  currently  able  to 
differentiate  between  eligible  and  non- 
eligible  items,  could  be  used  in  tandem 
with  EBT  to  meet  this  requirement.  A 
report  of  the  study  was  delivered  to 
Congress  in  August  1998,  explaining 
there  must  also  be  a  linkage  of  the 
scanner  to  an  electronic  cash  register  at 
the  point-of-sale  (POS)  so  that  the 
information  fix>m  scanned  and  eligible 
items  can  be  passed  to  the  EBT  system. 
Technically,  this  is  feasible  in  about  95 
percent  of  all  authorized  retailers. 
However,  this  would  be  cost 
prohibitive,  requiring  the  introduction 
of  hardware  and  software  in  all  Food 
Stamp  authorized  stores  at  an  estimated 
initial  cost  of  $4.60  billion,  of  which 
$3.30  billion  is  for  the  estimated  68 
percent  of  program  authorized  stores 
that  do  not  ciurently  scan.  To  maintain 
this  functionality,  an  additional  $752 
million  annually  is  estimated.  Based  on 
this  information,  no  regulatory  change  is 
being  proposed. 

Replacement  Card  Fee 

The  PRWORA  amends  the  Act  to 
allow  a  State  agency  to  collect  a  charge 
for  replacement  of  an  EBT  card  by 
reducing  the  monthly  allotment  of  the 
household  receiving  the  replacement 
card.  Prior  to  the  enactment  of  the 
PRWORA,  the  EBT  regulations  allowed 
for  approval  of  a  card  replacement  fee; 
however,  the  fee  could  not  be  collected 
from  a  household's  food  stamp  benefit 
allotment.  This  rule  proposes  to  amend 
current  regulations  at  7  CFR  274.12 
(f)(5)(v)  to  add  this  provision. 

State  agencies  vtdth  currently 
operating  EBT  systems  need  to  inform 
FNS  if  they  intend  to  institute  a  process 
for  collection  of  replacement  card  fees 
from  client  liouseholds'  allotments.  If  a 
State  agency  is  in  the  process  of 
developing  an  EBT  system  and  intends 
to  charge  households  for  replacement 
cards,  they  must  include  the  procediu^ 


for  collection  of  the  fees  in  their  EBT 
system  design  documents.  FNS  will 
need  to  know  how  replacement  card 
fees  will  be  accoimted  for  by  the  State 
agencies. 

If  FNS  is  already  sharing  in  the  cost 
for  replacement  cards  with  the  State 
agency  through  an  existing  contract,  the 
amount  collected  must  be  reported  as 
program  income  on  the  SF-269  report. 
Alternatively,  the  State  agency's  EBT 
processor  may  handle  collection  of  the 
replacement  card  fee  and  reduce  the 
billing  to  the  State  by  the  amount 
collected.  At  the  State  agency's  request, 
FNS  can  establish  a  special 
authorization  number  in  the  FNS 
retailer  database  to  be  utilized  by  the 
State  agency  for  the  purpose  of 
reconciling  the  funds  drawn  for  the 
replacement  fees. 

Photograpli  on  EBT  Card 

The  PRWORA  specifies  that  State 
agencies  may  require  that  EBT  cards 
contain  a  photograph  of  one  or  more 
members  of  a  household.  This  does  not 
change  what  is  allowable  under  current 
regulations.  However,  the  language  in 
the  PRWORA  further  specifies  that  the 
State  agency  must  establish  procediues 
to  ensiu«  that  any  other  appropriate 
member  of  the  household  or  any 
authorized  representative  of  the 
household  may  utilize  the  EBT  card  if 
a  photo  is  used.  Any  State  agency 
wishing  to  use  photos  on  the  EBT  cards 
should  specify  In  their  plans  how  they 
intend  to  address  this  concern  of  the 
Agency.  This  rule  proposes  to  amend 
the  ciurent  regidations  accordingly  by 
adding  paragraph  (iv)  at  CFR 
274.12(h)(6). 

Anti-Tjring  Restrictions 

Section  825  of  the  PRWORA  includes 
the  following  provision:  A  company 
may  not  sell  or  provide  EBT  services,  or 
fix  or  vary  the  consideration  for  EBT 
services,  on  the  condition  or 
requirement  that  the  customer  obtain 
some  additional  point-of  sale  service 
from  the  company  or  an  affiliate  of  that 
company;  or  not  obtain  some  additional 
point-of-sale  service  from  a  competitor 
of  the  company  or  competitor  of  any 
affiliate  of  the  company.  The  law  also 
states  that  the  Department  must  consult 
with  the  Board  of  Governors  of  the 
Federal  Reserve  System  before 
promulgating  any  regulations  regarding 
this  provision.  After  consultation  with 
the  Federal  Reserve,  the  Department  has 
determined  that  this  provision  serves  no 
purpose  in  the  EBT  environment. 

It  is  the  Department's  imderstanding 
that  this  anti-tying  provision  was 
intended  to  prevent  large  EBT 
contractors  that  might  underprice  their 


commercial  service  offerings  from 
squeezing  smaller  banks  out  of  the 
point-of-sale  marketplace.  Some  had 
hoped  this  language  would  diminish  the 
competitive  advantage  of  a  State 
agency's  chosen  EBT  contractor  to 
provide  these  other  commercial  point- 
of-sale  services  at  retail  locations  for 
which  they  were  already  providing  EBT 
services.  However,  the  legislative 
language  states  that  the  cost  of  EBT 
services  caimot  be  varied,  rather  than 
the  cost  of  commercial  services  cannot 
be  varied.  In  fact,  there  is  already  no 
way  to  tie  EBT  services  to  receiving 
additional  commercial  point-of-sale 
services  when  EBT  is  provided  by  the 
Government  at  no  cost  to  authorized 
retailers.  Anti-tying  prevents  the 
conditioning  of  any  service  on  the 
piuchase  of  another  service  or  product. 
Since  EBT  is  non-conditioned,  the 
Federal  Reserve  agrees  that  the  existing 
anti-tying  laws  are  not  relevant  in  the 
EBT  environment.  Therefore,  the 
Department  is  not  proposing  any 
regulation  change  at  this  time,  but  does 
welcome  any  comments  on  the  anti- 
tying  provision. 

System  Compatibility 

PRWORA  included  that  it  is  the  sense 
of  Congress  that  States  operate  EBT 
systems  in  a  maimer  that  is  compatible 
with  one  another.  The  Department  is  not 
proposing  any  changes  since  the  current 
regulations  already  require  system 
compatibility.  EBT  regulations  at  7  CFR 
274.12(h)  Performance  and  Technical 
Standards,  require  that  States  ensure 
EBT  systems  comply  with  point  of  sale 
(POS)  technical  standards  as  established 
by  the  American  National  Standards 
Institute  (ANSI)  or  International 
Organization  for  Standardization  (ISO), 
where  applicable.  FNS  has  further 
worked  to  develop  a  technical 
specification  for  EBT  food  stamp 
transactions  from  a  POS  by  bringing 
together  a  Technical  Specification 
Committee  comprised  of  EBT  processors 
in  association  with  the  Electronic  Fimds 
Transfer  Association  (EFTA)  EBT 
Operating  Rules  Committee.  The 
purpose  of  creating  this  specification 
was  to  provide  a  standard  POS/EBT 
system  interface  that  retailers  could  use 
in  multi-state  retail  operations  and  to 
allow  for  interstate  transactions. 

Also,  7  CFR  274.12(h)(5)  Third  Party 
Processors,  requires  State  agencies  to 
afford  retailers  the  opportunity  to  use 
third  party  processors  and  to  provide 
interface  specifications  and  certification 
standards  in  order  for  the  third  party 
processors  to  participate  in  the  EBT 
system.  Because  most  third  party 
processors  operate  in  more  than  one 
State,  we  are  supporting  compatibility 
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by  requiring  access  for  third  party 
processors.  FNS  also  supports 
compatibility  by  working  with  the 
National  Automated  Clearing  House 
Association  (NACHA)  EBT  Coimcil  on 
issues  related  to  interoperability 
including  the  recent  implementation  of 
a  test  to  determine  the  volume  and  cost 
of  interstate  transactions. 

Regulation  E 

Section  907  of  the  PRWORA  amends 
Section  904  of  the  Electronic  Funds 
Transfer  Act,  commonly  known  as 
Regulation  E.  to  exempt  from  coverage 
government  EBT  accounts  held  for 
recipients  of  State-administered  needs- 
tested  assistance  programs,  including 
the  Food  Stamp  Program.  This  provision 
does  not  amend  the  Food  Sfemp  Act 
and  therefore,  there  is  no  change 
proposed  to  our  current  regulations. 

Implementation 

The  Department  is  proposing  that  the 
provisions  of  this  rulemaking  become 
effective  no  later  than  30  days  after 
publication  of  the  final  rule.  State 
agencies  may  implement  the  provisions 
anytime  after  publication,  however,  EBT 
systems  must  be  in  place  no  later  than 
October  1,  2002.  unless  the  State  is 
granted  a  waiver  by  the  Department. 


List  of  Subiects  in  7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud.  Grant 
programs — social  prognuns,  Reporting 
and  recordkeeping  requirements.  State 
liabilities. 

Accordingly,  7  CFR  part  274  is 
proposed  to  be  amended  as  follows: 

PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

1.  The  authority  citation  for  7  CFR 
part  274  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  274.3,  a  new  paragraph  {a)(5) 
is  added  to  read  as  follows: 

§274.3    luuance  systems. 

(a)*  *  * 

(5)  An  off-line  Electronic  Benefit 
Transfer  system  in  which  benefit 
allotments  can  be  stored  on  a  card  and 
used  to  purchase  authorized  items  at  a 
point-of-sale  terminal  without  real-time 
authorization  from  a  central  processor. 
*        *        *        •        • 

3.  In  §274.12: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraph  (b)(1)  is  amended  by 
removing  the  second  sentence  and 
removing  the  word  "However,"  fit)m  the 
third  sentence. 

c.  Paragraphs  (c)(3)(i)  through 
(c)(3)(vi)  are  removed. 


d.  Paragraphs  (e).  (f).  (g),  (h),  (i),  (j), 
(k),  (1),  and  (m)  are  redesignated  as 
paragraphs  (f).  (g),  (h).  (i),  (j),  (k),  (1),  (m), 
and  (n),  respectively,  and  a  new 
paragraph  (e)  is  added. 

e.  Newly  redesignated  paragraph 
(g)(5)(v)  is  revised. 

f.  In  newly  redesignated  paragraph  (i), 
a  new  paragraph  (i)(6)(iv)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  274.1 2    Electronic  Benefit  Transfer 
issuance  system  approval  standards. 

(a)  General.  This  section  establishes 
rules  for  the  approval,  implementation 
and  operation  of  Electronic  Benefit 
Transfer  (EBT)  systems  for  the  Food 
Stamp  Program  as  an  alternative  to 
issuing  food  stamp  coupons.  State 
agencies  must  implement  EBT  systems 
no  later  than  October  1,  2002,unless  the 
Secretary  provides  a  waiver  for  a  State 
agency  that  faces  imusual  barriers  to 
implementing  an  EBT  system.  In 
general,  these  rules  apply  to  both  on- 
line and  off-line  EBT  systems,  unless 
stated  otherwise  herein,  or  unless  FNS 
determines  otherwise  for  off-line 
systems  during  the  system  planning  and 
development  process. 


(e)  Cost  Neutrality.  The  State  agency 
must  operate  its  EBT  system  in  a  cost- 
neutral  manner,  whereby  the  Federal 
cost  of  issuing  benefits  in  the  State  after 
implementation  of  the  EBT  system  does 
not  exceed  the  Federal  cost  of  delivering 
coupon  benefits  imder  the  previous 
coupon  issuance  system.  The  amount 
up  to  which  the  State  agency  may 
consider  its  EBT  system  cost  neutral  is 
defined  by  the  coupon  issuance  cap. 
The  issuance  cost  cap  is  expressed  in 
terms  of  a  cost  per  case  month  derived 
by  dividing  the  annual  total  cost  of 
issuance  by  the  total  number  of 
households  issued  food  stamp  benefits 
during  the  year  the  costs  were  incurred. 
In  determining  its  coupon  issuance  cap, 
the  State  agency  shall  use  either  the 
national  issuance  cap,  as  determined  by 
FNS,  or  calculate  a  coupon  issuance  cap 
based  on  the  State  agency's  statewide 
issuance  costs  under  the  current  coupon 
issuance  system. 

(1)  The  National  Coupon  Issuance  Cap 
is  a  case-month  issuance  amoimt,  as 
calculated  by  FNS.  The  national 
issuance  cost  cap  is  based  on 
nationwide  Federal  coupon  issuance 
costs,  as  validated  by  FNS,  and  includes 
the  issuance  costs  identified  in 
paragraphs  (e)(2)(i)  and  (e)(2)(ii)  of  this 
section.  FNS  will  make  the  national  cost 
cap  figiue  available  to  State  agencies 
who  opt  for  this  method  of  determining 
the  cost  neutrality  of  their  EBT  systems. 


(2)  A  State  Coupon  Issuance  Cap  is 
based  upon  individual  States'  statewide 
coupon  issuance  Costs,  multiplied  by 
the  percentage  of  Federal  financial 
participation,  plus  Federal-only  coupon 
issuance  costs.  Such  costs,  to  be 
represented  as  a  cost  per  case-month, 
shall  be  calculated  using  State  issuance 
costs  for  the  foiu  consecutive  Federal 
fiscal  quarters  preceding  the  submission 
of  the  EBT  Implementation  APD.  An 
alternative  base  period  may  be  used 
with  approval  from  FNS,  if  the  State 
agency  can  demonstrate  that  the 
alternative  period  would  be  more 
acciu^te  or  other  circumstances  prevent 
the  use  of  the  required  base  period.  A 
State  agency  may  also  request  approval 
from  FNS  to  develop  coupon  issuance 
caps  based  on  costs  from  individual 
coimties,  selected  project  areas,  or  other 
subdivision  of  the  State  operating  EBT 
which  will  then  be  combined  into  a 
blended  statewide  coupon  issuance  cap 
prior  to  statewide  EBT  implementation. 

(i)  State  coupon  issuance  costs  shall 
include,  but  not  be  limited  to,  direct 
allowable  costs  for  personnel,  fringe 
benefits,  travel,  equipment,  supplies, 
contracts,  construction  and  other  direct 
costs  associated  with  coupon  issuance. 
Such  costs  may  be  direct  charges  to  the 
State  agency  for  Food  Stamp  Program 
administration  that  have  been  allocated 
from  a  larger  cost  pool  to  the  Food 
Stamp  Program  and  to  the  coupon 
issuance  function.  Indirect  costs, 
defined  as  costs  which  are  included  in 
the  State  agency's  indirect  cost  proposal 
and  approved  for  cost  charging  through 
an  indirect  cost  rate,  shall  not  be 
included  in  determining  the  cap. 

(ii)  Federal  coupon  issuance  costs 
associated  with  coupon  issuance  in  the 
State  agency  that  shall  include: 

(A)  Costs  for  coupon  printing, 
shipping,  processing  and  reconciliation. 
The  case-month  figiue  associated  with 
these  costs  is  provided  by  FNS; 

(B)  Monthly  mail  issuance  losses  up 
to  the  tolerance  limit  approved  by  FNS; 

(C)  Monthly  duplicate  issuance  losses, 
except  for  mail  issuance  losses, 
absorbed  by  FNS;  and 

(D)  Allowable  State  coupon  issuance 
costs  multiplied  by  the  applicable 
percentage  rate  of  Federal  financial 
participation. 

(iii)  The  State  agency  shall  provide 
narrative  explanations  and  satisfactory 
supporting  documentation  to  clarify 
each  cost  item  and  how  it  was 
calculated.  When  allocated  costs  are 
included  in  the  coupon  issuance  cap, 
the  State  agency  must  provide  a 
narrative  explanation  of  how  the  charge 
was  allocated  to  the  Food  Stamp 
Program  and  to  coupon  issuance.  The 
allocation  method  must  be  objective, 
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demonstrate  a  reasonable  cause  and 
effect  relationship  between  the  type  of 
cost  and  the  basis  for  the  allocation,  and 
represent  consistent  application  for  all 
similar  costs.  If  time  studies  are  used  as 
the  basis  for  allocation  of  costs  to 
issuance,  FNS  must  approve  the 
definition  of  issuance  used  in  the 
instructions  to  study  participants. 

(iv)  All  issuance  costs  included  in  the 
coupon  issuance  cap  are  subject  to 
validation  by  FNS  prior  to  FNS 
approval.  Validation  entails  the  review 
of  the  State's  accounting  system  and 
applicable  source  documentation  to    J 
determine  that  the  costs  were  actually 
incurred,  were  reasonable,  were 
allocated  properly  to  the  Food  Stamp 
Program  and  to  the  issuance  functional 
category,  and  were  reported  to  FNS  on 
the  standard  financial  Status  Report 
(Form  SF-269). 

(3)  The  State  agency  should  submit  its 
coupon  issuance  cap  or  indicate  it  has 
opted  to  use  the  national  coupon 
issuance  cap  as  part  of  the 
Implementation  APD  process.  The 
coupon  issuance  cap  must  be  approved 
prior  to  implementation  of  the  pilot,  and 
shall  be  effective  from  the  first  date 
benefits  are  issued  to  Jiouseholds 
through  the  EBT  system  during  the  pilot 
project. 

(4)  Coupon  Issuance  Cap  Inflation. 
Each  State's  approved  issuance  cap  and 
the  national  cost  cap  will  be  adjusted 
each  Federal  fiscal  year  based  on  the 
percentage  change  in  the  most  recently 
published  Gross  Domestic  Product 
Implicit  Price  Deflator  Index  (GDP  Price 
Deflator)  calculated  from  the  percentage 
change  in  the  index  between  the  first 
quarter  of  the  ciurent  calendar  year  and 
the  first  quarter  of  the  previous  year,  as 
published  each  June  by  the  Bureau  of 
Economic  Analysis.  FNS  v«ll  compute 
the  inflated  cap  for  each  State  each  year 
and  provide  the  revised  cap  to  State 
agencies  annually. 

(5)  Calculating  Cost  Neutrality.  The 
determination  of  cost  neutrality  will  be 
assessed  on  a  prospective  basis;  that  is, 
FNS  will  make  a  determination  prior  to 
system  implementation  whether  the 
proposed  EBT  system  will  be  cost 
neutral  based  on  a  comparison  of  the 
coupon  issuance  costs  to  the  projected 
costs  of  the  EBT  system  as  proposed  in 
the  Implementation  APD.  The  State 
Agency  may  choose  how  they  determine 
coupon  issuance  costs;  either  according 
to  paragraph  (e)(1)  or  paragraph  (e)(2)  of 
this  section.  After  approval  of  its 
coupon  cost  cap  and  prior  to  system 
implementation,  the  State  agency  shall 
submit  to  FNS  an  analysis  comparing 
the  coupon  issuance  costs  to  the 
projected  EBT  costs  over  the  seven  years 
of  system  operation  or  other  specified 


period  of  time  defining  the  life  of  the 
system.  The  State  shall  project  the 
statewide  issuance  costs  including  EBT 
system  design,  development,  start-up 
and  operations  through  the  defined  life 
of  the  system.  For  cost  per  case  month 
comparisons,  the  projection  will  include 
the  same  caseload  estimates  as  the 
coupon  cap  calculation.  Statewide  cost 
projections  for  issuance  costs  after  EBT 
implementation  must  include  all  of  the 
direct  EBT  costs,  and  projections  for  all 
categories  of  allocated  costs  which  were 
included  in  the  coupon  cost  cap 
calculation  using  the  same  allocation 
methodology  as  in  the  cost  cap 
calculation.  The  State  agency  may 
request  approval  to  limit  the  issuance 
cost  comparison  for  cost  neutrality 
purposes  to  only  the  costs  inciured  for 
the  area  served  by  EBT  and  to  not 
include  residual  coupon  issuance  costs; 
that  is,  costs  associated  with  issuing 
coupons  to  recipients  in  areas  not  yet 
converted  to  EBT.  Cost  neutrality  would 
then  be  measured  by  comparing  the 
coupon  issuance  cap  multiplied  by  the 
number  of  EBT  cases  to  the  EBT  cost  of 
operation.  With  the  addition  of  each 
new  area  served  by  EBT,  the  State 
agency  would  then  be  required  to 
recalculate  a  blended  State  cap  figure, 
incorporating  the  coupon  issuance  costs 
of  the  newly  added  area  with  the 
previously  approved  issuance  cap,  for 
use  in  comparison  to  the  EBT  costs  for 
the  areas  served  by  EBT.  The  projection 
shall  include  any  costs  allocated  to  an 
EBT  cost  pool  if  applicable. 

(i)  EBT  planning  costs  are  to  be 
excluded  from  the  cost  neutrality 
assessment  and  shall  include  costs 
attributed  to  the  preparation  of  the 
Planning  APD,  all  activities  leading  to 
the  development  of  the  EBT 
implementation  plan  and  the 
completion  of  the  docimientation 
contained  in  the  FNS  approved 
Imjplementation  APD. 

(li)  The  cost  neutrality  assessment 
must  include  system  design  and 
development  and  start-up  costs  .  For 
assigning  the  costs  to  start-up,  the  start- 
up period  for  the  EBT  project  shall 
begin  from  the  approval  date  of  the 
Implementation  APD  or  with  the 
ratification  of  a  contract  for  EBT 
services,  whichever  is  earlier  and  end 
with  the  first  EBT  benefit  issuance  in 
the  pilot  area. 

(iii)  The  operations  phase  is  defined 
as  beginning  with  the  first  EBT  issuance 
in  the  pilot  area.  The  State  agency  shall 
identify  the  allowable  EBT  operational 
costs  which  include,  as  appropriate,  but 
are  not  liinited  to:  labor  hours  and  costs 
by  job  category  and  by  program  for  each 
imit,  direct  non-labor  costs  by  program 
for  each  agency,  vendor  charges,  if  any. 


computer  usage  (CPU,  disk  storage, 
tapes,  printing),  the  equipment 
amortization/lease  and  maintenance 
(including  POS  hardware  and 
installation  costs),  telecommunications 
installations,  recurring 
teleconmiunications  costs,  benefit  card 
stock  and  equipment,  supplies,  printing 
and  reproduction,  travel,  postage, 
automated  clearinghouse  charges,  wire 
transfer  fees  and  other  such  settlement 
fees,  and  other  direct  costs.  Indirect 
costs,  as  defined  in  paragraph  (e)(2)(i)  of 
this  section,  shall  not  be  included  as 
EBT  system  operational  costs. 

(iv)  For  the  purposes  of  claiming 
Federal  financial  participation  in  State 
capital  expendit\ires  and  for  the 
purposes  of  projecting  the  cost  to  EBT, 
costs  for  EBT  equipment  purchased 
directly  by  the  State  agency  shall  be 
charged  from  the  time  operations  begin 
in  accordance  with  §  277.18(i)(3)  of  this 
chapter  and  §  277.18,  Appendix  A  of 
this  chapter.  Equipment  costs  shall 
include  the  cost  of  installation  and  shall 
be  separate  from  those  transaction  costs 
identified  in  the  EBT  contract.  Costs  for 
EBT  equipment  piux:hased  directly  by 
the  State  agency  shall  be  identified  in 
the  EBT  system  budget  as  a  separate 
component,  both  for  the  pilot  and  the 
fully  operational  system  and  shall  be 
applied  to  the  issuance  funding  cap  as 
amortized. 

(6)  FNS  must  review  and  approve  the 
cost  neutrality  analysis  submitted  by  the 
State. 

(i)  If  the  comparison  demonstrates  the 
proposed  system  will  cost  less  than  the 
coupon  issuance  system,  no  further 
measurement  will  be  required  for  the 
life  of  the  system  unless  there  is  a 
substantial  increase  in  system  costs 
requiring  prior  approval  ais  described  in 
§  277.18(c)(2)(ii)(C)  of  this  chapter  and 
the  submittal  of  an  Implementation  APD 
Update  as  outlined  in  the  FNS 
Handbook  901  (APD  Handbook). 

(ii)  Any  State  agency  that  cannot 
show  cost  neutrality  will  be  required  to 
track  EBT  costs  throughout  the  life  of 
the  system  and  reimburse  FNS  for  any 
excess  at  the  end  of  the  defined  system 
life. 

(iii)  Any  subsequent  EBT  systems 
developed  or  implemented  will  require 
an  updated  cost  neutrality  assessment 
incorporating  the  revised  costs  of  the 
new  system. 
*        •        •        •        • 

(g)*  •  * 

(5)*   *   * 

(v)  The  State  agency  may  impose  a 
replacement  fee  by  reducing  the 
monthly  allotment  of  the  household 
receiving  the  replacement  card,  however 
the  fee  may  not  exceed  the  cost  to 
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replace  the  card.  If  the  State  agency 
intends  to  collect  the  fee  by  reducing 
the  monthly  allotment,  it  must  follow 
FNS  reporting  procedures  for  collecting 
program  income.  States  agencies 
currently  operating  EBT  systems  must 
inform  FNS  of  their  proposed  collection 
operations.  States  in  the  process  of 
developing  an  EBT  system  must  include 
the  procedure  for  collection  of  the  fee  in 
their  system  design  document.  All  plans 
must  specify  how  the  State  agency 
intends  to  accoimt  for  card  replacement 
fees  and  include  identification  of  the 
replacement  threshold,  frequency  and 
circumstances  in  which  the  fee  shall  be 
applicable. 

*  *        •        *        • 

(i)*  *  V 

(6)*  *  * 

(iv)  State  agencies  may  require  the  use 
of  a  photograph  of  one  or  more 
household  members  on  the  card.  If  the 
State  agency  does  require  the  EBT  cards 
to  contain  a  photo,  it  must  establish 
procedures  to  ensure  that  all 
appropriate  household  members  or 
authorized  representatives  are  able  to 
access  benefits  from  the  account  as 
necessary. 

•  *        *        •        * 

Dated:  May  17. 1999. 
Shirley  R.  Watkins, 

Undersecretary  for  Food,  Nutrition,  and 
Consumer  Services. 

(FR  Doc.  99-13554  Filed  5-26-99;  8:45  am] 
BILUNQ  COOE  3410-30-U 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A;  Docket  R-1038] 

Extensions  of  Credit  by  Federal 
Reserve  Banks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System: 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
amend  its  Regulation  A  to  establish  a 
special  lending  program  under  which 
Federal  Reserve  Banks  will  extend 
credit  at  a  rate  above  the  Federal  Open 
Market  Committee's  targeted  federal 
funds  rate  to  eligible  institutions  to 
accommodate  liquidity  needs  during  the 
century  date  change  period.  Unlike 
adjustment  credit,  borrowers  would  not 
be  required  to  seek  credit  elsewhere 
first,  uses  of  funds  would  not  be  limited, 
and  the  loans  could  be  outstanding  for 
a  considerable  period. 

DATES:  Comments  must  be  submitted  on 
or  before  July  2, 1999. 


ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1038,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington.  D.C.  20551. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the  mail 
room  and  the  seciuity  control  room  are 
accessible  fit)m  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9:00  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Clouse,  Chief,  Monetary  and 
Financial  Market  Analysis  Section  (202/ 
452-3922),  or  WUliam  R.  Nelson, 
Economist  (202/452-3579),  Division  of 
Monetary  Affairs;  Oliver  I.  Ireland, 
Associate  General  Counsel  (202/452- 
3625),  or  Stephanie  Martin,  Senior 
Coimsel  (202/452-3198),  Legal  Division. 
For  the  hearing  impaired  only,  contact 
Diane  Jenkins,  Telecommimications 
Device  for  the  Deaf  (TDD)  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  requesting  comment  on  proposed 
amendments  to  its  Regulation  A  (12  CFR 
part  201),  Extensions  of  Credit  by 
Federal  Reserve  Banks,  to  provide  an 
additional  mechanism  under  which 
Federal  Reserve  Banks  will  make 
discount  window  credit  available  to 
depository  institutions  in  the  months 
surrounding  the  century  date  change. 
The  Board  expects  that,  with  advance 
planning,  depository  institutions  will  be 
able  to  meet  their  liquidity  needs  during 
the  centiuy  date  change  period  relying 
on  their  usual  sources  of  funds, 
including  adjustment  credit  at  the 
discount  window.  The  Board 
recognizes,  however,  that  imcertainty 
surroimds  potential  developments  over 
the  period.  The  proposed  Special 
Liquidity  Facility  is  intended  to  provide 
that  an  assured  soiuce  of  funds  is 
available  to  reUeve  unusual  liquidity 
pressures  that  depository  institutions 
may  experience. 

Background 

Depository  institutions  and  their 
customers  are  now  making  plans  to 
meet  possible  credit  needs  in  the  period 
siuTOunding  the  centiuy  date  change. 
Uncertainty  exists,  however,  as  to  the 
extent  of  demands  and  the  cost  and 
availability  of  credit  in  the  market 
diuing  the  year-end  period. 
Fiuthermore,  banks  are  handicapped  in 


playing  their  traditional  role  as  lenders 
to  non-banks  by  the  possibility  that  the 
banks  themselves  will  be  under  some 
liquidity  pressing  at  that  time.  Liquidity 
pressiure  could  come  from  conversion  of 
deposits  to  cturency  and  shifting  of 
credit  demands  to  banks  from  markets. 
Moreover,  the  incidence  of  credit 
demands  is  extremely  difficult  to 
predict  and  coidd  involve  pressures  on 
small  or  medium-sized  depository 
institutions  that  are  customarily 
suppliers  of  funds  to  larger  institutions 
and  markets  and  hence  would  not  have 
well-established  borrowing 
relationships. 

To  a  considerable  extent,  Federal 
Reserve  open  market  operations  can 
meet  liquidity  demands  in  reserve 
markets,  such  as  the  large  seasonal 
increase  in  demand  for  ciurency  in 
November  and  December  of  each  year. 
During  the  century  date  change  period, 
however,  demands  for  and  supplies  of 
reserves  will  be  very  difficult  to  predict. 
The  unusual  funding  situations  of 
institutions  and  uncertainty  about  the 
status  of  potential  borrowers  may 
disrupt  the  normal  distribution  of 
reserves  and  liquidity  through  markets. 
Volatility  in  the  demand  for  reserves 
could  be  compounded  by  a  drop  in 
required  reserve  balances  at  the  Reserve 
Banks  as  depository  institutions 
increase  vault  cash  holdings  to  meet 
potential  customer  demands. 

Banking  supervisors  have  luged 
depository  institutions  to  make  firm 
contingency  plans  for  meeting 
unexpected  liquidity  demands  during 
the  century  date  change  period. 
Supervisors  have  encouraged  depository 
institutions  to  make  the  Federal 
Reserve's  discount  window  part  of  those 
plans.  Although  borrowing  through  the 
usual  adjustment  credit  facility  of  the 
discoimt  window  should  be  adequate  to 
meet  most  unusual  needs  and  alleviate 
possible  pressiues  on  money  markets,  in 
practice  depository  institutions  have 
been  reluctant  in  the  past  to  take 
advantage  of  such  credit.  Moreover, 
adjustment  credit  requires  borrowers  to 
seek  funds  elsewhere  first,  limits  uses  of 
such  credit,  and  is  usually  limited  in 
duration. 

Special  Liquidity  Facility 

The  proposed  Special  Liquidity 
Facility  would  make  collateralized 
Federal  Reserve  Bank  credit  more  freely 
available,  albeit  at  an  interest  rate 
somewhat  above  depository  institutions' 
normal  cost  of  funds.  By  assiuing  the 
availabihty  of  Reserve  Bank  credit,  the 
Facility  should  enable  depository 
institutions  and  their  customers  to 
commit  to  meeting  possible  credit  needs 
with  greater  confidence.  The  Facility 
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should  also  help  to  damp  any  tendency 
for  money  markets  to  tighten  owing  to 
transitory  imbalances  in  the  supply  and 
demand  of  reserves. 

Rate  and  Duration 

Credit  under  the  Special  Liquidity 
Facility  would  be  available  from 
November  1, 1999,  to  April  7,  2000,  at 
a  spread  over  the  Federal  Open  Market 
Committee's  targeted  federal  funds  rate. 
The  Board  tentatively  proposes  that  the 
spread  be  set  at  1.5  percentage  points, 
but  the  Board  specifically  requests 
comment  on  whether  the  size  of  the 
proposed  spread  is  appropriate.  The 
Board  would  like  the  spread  to  be  high 
enough  to  encourage  institutions  to 
continue  to  make  private-sector 
arrangements  to  meet  potential  funding 
needs,  but  low  enough  to  provide  a 
reasonable  backstop  should,  contrary  to 
the  Board's  expectations,  concerns 
about  the  century  date  change  or  the 
change  itself  begin  to  put  strains  on 
funding  and  credit  markets.  The  Board 
also  requests  comment  on  how  long  the 
facility  should  be  open,  in  particular 
whether  it  should  begin  earlier  so  that 
loans  under  the  facility  would  be 
available  as  one  means  to  fund  the 
build-up  in  the  vault  cash  inventories 
expected  to  occur  in  the  early  fall. 

Depository  institutions  will  not  be 
expected  to  make  portfolio  adjustments 
to  repay  loans  promptly.  Special 
Liquidity  Facility  loans  may  be 
outstanding  for  a  considerable  period — 
imtil  the  program  expires.  This  is  in 
contrast  to  adjustment  credit,  which  is 
generally  expected  to  be  repaid 
expeditiously.  Institutions  that 
anticipate  a  very  short-term  need  for 
Federal  Reserve  credit  (such  as  meeting 
reserve  requirements  on  the  last  day  of 
a  maintenance  period),  including 
institutions  that  have  loans  outstanding 
under  the  Special  Liquidity  Facility, 
could  continue  to  obtain  regular 
adjustment  credit  at  the  basic  discount 
rate. 

Collateral 

The  collateral  requirements  for 
Special  Liquidity  Facility  credit  would 
be  identical  to  those  for  other  discount 
window  loans,  all  of  which  must  be 
fully  collateralized  to  the  satisfaction  of 
the  Reserve  Bank.  Borrowing 
institutions  must  have  pre-positioned 
collateral  (as  well  as  have  the  necessary 
authorizations  signed)  to  have  access  to 
credit  the  day  it  is  requested.  Reserve 
Banks  accept  a  wide  range  of  loans  and 
securities  as  collateral,  but  unless  the 
collateral  is  traded  in  active  markets, 
such  as  a  Treasiuy  or  Agency  security. 
Reserve  Banks  must  have  time  to 
determine  the  lendable  value. 


Eligible  Borrowers 

Although  many  normal  discount 
window  conditions  would  not  apply, 
credit  imder  the  Special  Liquidity 
Facility  would  remain  discretionary. 
The  Special  Liquidity  Facihty  would  be 
available  only  to  depository  institutions 
in  sound  financial  condition.  For 
example,  it  would  not  be  available  to 
depository  institutions  that  are 
imdercapitalized  or  critically 
imdercapitahzed.  Reserve  Bank 
discounts  for  and  advances  to  such 
institutions  are  limited  by  §  201.4  of 
Regulation  A.  That  section  implements 
amendments  to  section  lOB  of  the 
Federal  Reserve  Act,'  which  discourages 
the  Reserve  Banks  from  making 
relatively  long-term  loans  to 
inadequately  capitaUzed  institutions. 
Similarly,  in  the  case  of  credit  imions, 
credit  under  the  Special  Liquidity 
Facihty  would  be  available  only  to 
institutions  with  a  net  worth  ratio  (as 
defined  in  section  216  of  the  Federal 
Credit  Union  Act)  ^  of  at  least  six 
percent,  which  qualifies  a  credit  union 
as  adequately  capitalized  under  that 
Act.'  With  respect  to  branches  and 
agencies  of  foreign  banks,  credit  imder 
the  Special  Liquidity  Facility  would  be 
available  only  to  a  branch  or  agency  that 
is  subject  to  reserve  requirements  under 
Regulation  D  and  where  the  borrowing 
bank  meets  the  equivalent  of  the  Basle 
Capital  Accord's  miniTnnm  standards 
for  capital  and  is  otherwise  considered 
to  be  in  sound  financial  condition. 

Even  where  an  institution  meets  these 
minimum  requirements,  a  Reserve  Bank 
may  determine  that  the  institution  is  not 
in  sound  financial  condition  and 
therefore  is  ineligible  to  borrow  imder 
the  Special  Liquidity  Facility.  As  a  part 
of  making  such  determinations,  the 
Board  or  Reserve  Bank  may  discuss  an 
institution's  financial  condition  or  other 
matters  related  to  the  loan  with  its  U.S. 
supervisor  or,  in  the  case  of  a  foreign 
bank,  its  home  country  supervisor  or 
central  bank. 

Exhaustion  of  Alternative  Liquidity 
Sources 

Although  lending  under  the  Special 
Liquidity  Facility  would  continue  to  be 
discretionary,  credit  under  the  Facility 
would  not  be  subject  to  the  Regulation 
A  requirement,  appUcable  to  adjustment 


credit,  that  the  borrower  exhaust 
alternative  Uquidity  soiuces  before 
coming  to  the  discount  window.  This 
requirement  is  intended  to  assiue  that 
Reserve  Banks  are  the  lenders  of  last 
resort  and  that  discount  window 
adjustment  credit,  available  at  a  subsidy 
to  the  market,  does  not  substitute  for  or 
interfere  with  market  mechanisms  for 
distributing  liquidity.  In  the  case  of 
Special  Liquidity  Facility  credit,  the 
elevated  rate  is  expected  to  be  sufficient 
to  discoiuage  most  use  except  when 
market  mechanisms  are  under  stress. 

Pennissible  Uses  of  Funds 

Similarly,  credit  under  the  Special 
Liquidity  Facihty  is  not  subject  to 
restrictions  on  use  as  is  adjustment 
credit,  which  is  intended  to  be  used  for 
temporary  shortfalls  of  funds. 
Depository  institutions  could  use 
Special  Liquidity  Facility  credit  to  meet 
funding  shortfalls  caused,  for  example, 
by  customers  drawing  down  deposits  to 
obtain  currency,  but  diey  could  also  use 
such  credit  to  make  loans  or 
investments. 


'  12  U.S.Q  347b(b). 

M2  U.S.C  1790d(o)(3). 

'  Section  216  of  the  Federal  Credit  Union  Act  will 
take  effect  on  August  7,  2000,  except  for  special 
provisions  regarding  risk-based  net  worth 
requirements,  which  take  effect  on  January  1,  ?001. 
The  National  Credit  Union  Administration  has 
initiated  rule-making  procedures  to  adopt  rules  to 
implement  the  Act.  but  no  final  rules  are  yet  in 
place.  See  64  FR  27090,  May  18, 1999. 


Monitoring 

To  assure  compUance  with  the 
conditions  for  adjustment  credit. 
Reserve  Banks  monitor  the  activities  of 
borrowing  institutions,  especially  when 
adjustment  credit  is  outstanding  longer 
than  overnight  or  when  the  institution 
has  become  a  relatively  frequent 
borrower.  Depository  institutions 
supply  balance  sheet  data  to  discount 
window  officers  to  faciUtate  this 
process.  Such  monitoring  and  reporting 
usually  would  not  occiu-  imder  the 
Special  Liquidity  FaciUty.  Supervisory 
authorities  may  need  to  assess  the 
condition  of  the  borrowing  institution  if 
the  reliance  on  Reserve  Bank  credit  is 
accompanied  by  signs  of  financial 
trouble.  Borrowing  by  itself,  however, 
will  not  be  taken  as  an  indication  of 
underlying  problems  and  will  not 
trigger  intensified  oversight. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that 
proposed  amendments  to  Regulation  A 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
would  not  impose  any  additional 
requirements  on  entities  affected  by  the 
regulation  but  rather  would  make  an 
additional  lending  facility  available  to 
meet  depository  institutions'  liquidity 
needs  related  to  the  century  date 
change. 
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List  of  Sub|ect8  in  12  CFR  Part  201 

Banks,  banking,  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  proposed 
to  be  amended  as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq..  347a, 
347b,  347c,  347d,  348  et  seq.,  357,  374,  374a 
and  461. 

2.  In  §  201.2,  new  paragraphs  (jj  and 
(k)  are  added  to  read  as  follows: 

S201^    Dtflnitions. 

•  •        *        *        * 

(j)  Eligible  institution  means — 

(1)  A  depository  institution  as  defined 
in  paragraphs  (c)(1)  (i)  through  (iii),  (v), 
or  (vi)  of  tbis  section  that  is  in  sound 
financial  condition  and  is  not  subject  to 
the  borrowing  limitations  in  §  201.4(a) 
and  (b);  or 

(2)  A  depository  institution  that  is  a 
credit  union  defined  in  paragraph 
(c)(l)(iv)  of  this  section  that  is  in  sound 
financial  condition  and  has  a  net  worth 
ratio  as  defined  in  section  216  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1790d(o)(3))  of  not  less  than  6  percent. 

(k)  Targeted  federal  funds  rate  means 
the  federal  funds  rate  targeted  by  the 
Federal  Open  Market  Committee. 

3.  In  §  201.3,  new  paragraph  (e)  is 
added  to  read  as  follows: 

1201 J    Avaiiablltty  and  tsrnM. 

***** 

(e)  Special  liquidity  facility  for 
century  date  change.  Federal  Reserve 
Banks  may  extend  credit  between  and 
including  November  1, 1999,  and  April 
7,  2000,  under  a  special  liquidity  facility 
to  ease  liquidity  pressures  during  the 
century  date  change  period.  This  type  of 
credit  is  available  only  to  eligible 
institutions.  This  type  of  credit  is 
granted  at  a  special  rate  above  the  basic 
discoimt  rate  and  other  market  rates  for 
funds,  is  available  for  the  entire  length 
of  the  period,  and  is  not  subject  to  the 
conditions  regarding  specific  use  or 
exhaustion  of  other  liquidity  sources  as 
is  adjustment  credit  imder  paragraph  (a) 
of  this  section. 

4.  In  §  201.7,  the  introductory  text  is 
designated  as  paragraph  (a),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

f  201 .7    Branches  and  agencies. 

*  *        •        •        • 

(b)  This  part  applies  to  a  United  States 
branch  or  agency  of  a  foreign  bank  in 


the  same  manner  and  to  the  same  extent 
as  an  eligible  institution  if  the  foreign 
bank  is  in  sound  financial  condition  and 
holds  capital  equivalent  to  the 
minimum  levels  that  would  be  required 
under  the  Capital  Accord  of  the  Basle 
Committee  on  Banking  Supervision. 

5.  In  §  201.52,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  201 .52    Extended  credit  for  depository 
institutions. 

***** 

(c)  Special  liquidity  facility.  The  rate 
for  credit  extended  to  eligible 
institutions  under  the  special  liquidity 
facility  provisions  in  §  201.3(e)  is  equal 
to  the  targeted  federal  funds  rate  plus 
1.5  percentage  points  on  each  day  the 
credit  is  outstanding. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  21, 1999. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-13551  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91, 121,  and  135 

Terrain  Awareness  and  Warning 
System 

agency:  Federal  Aviation 

Administration  (DOT). 

ACTION:  Notice  of  availability  for  public 

comment. 

SUMMARY:  This  document  announces  the 
availability  of  and  requests  comments 
on  a  revised  proposed  Technical 
Standard  Order  (TSO)  C151,  Terrain 
Awareness  and  Warning  System 
(TAWS).  The  proposed  TSO  prescribes 
the  minimum  operational  performance 
standards  that  TAWS  must  meet  to  be 
identified  with  the  applicable  TSO 
marking. 

DATES:  Comments  submitted  must  be 
received  on  or  before  July  9, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration  (FAA), 
Aircraft  Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Swearingen,  Federal  Aviation 
Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 


Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone:  (202)  267-3817,  FAX:  267- 
5340. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  document  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  desire,  to  the  aforementioned 
specified  address.  Comments  must  be 
marked  "Comments  to  TSO  C151." 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  both  before  and  after  the 
closing  date,  in  Room  815,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  hoUdays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

The  FAA  is  developing  a  new 
technical  standard  order,  TSO-C151, 
Terrain  Awareness  and  Warning 
System.  This  TSO  will  prescribe  the 
minimum  operational  performance 
standards  that  TAWS  equipment  must 
meet  to  be  identified  with  the  TSO- 
C151  Qass  A  or  Class  B  marking.  This 
is  the  second  opporttmity  for  the  public 
and  the  industiy  to  review  and 
comment  upon  the  proposed  TSO  before 
the  FAA  publishes  it  as  a  final 
document.  The  FAA  is  giving  this 
second  opportimity  for  the  follovsring 
two  reasons. 

First,  the  FAA  has  revised 
significantly  the  proposed  TSO  as  a 
result  of  public  comments.  On 
November  4, 1998,  the  FAA  published 
in  the  Federal  Register  (63  FR  59494, 
November  4, 1998)  a  notice  of 
availability  for  public  comment  that 
announced  the  availability  of  and 
requested  comments  on  proposed  TSO- 
C151,  Terrain  Awareness  and  Warning 
System.  In  response  to  the  TSO  notice 
of  availability,  commenters  submitted  a 
large  number  of  suggested  changes, 
approximately  300,  to  the  proposed 
TSO.  In  trying  to  be  as  flexible  and  as 
accommodating  as  technically  feasible, 
the  FAA  accepted  and  included  most  of 
the  suggested  changes.  As  a  result,  the 
current  proposed  version  is  significanUy 
different  than  what  was  originally 
proposed  with  the  initial  notice  of 
availability. 
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Second,  the  FAA  has  included  two 
classes  of  TAWS  equipment  in  the 
ciurent  version  of  the  proposed  TSO. 
On  August  26, 1998,  the  FAA  published 
in  the  Federal  Register  (63  FR  45628, 
August  26, 1998)  a  notice  of  proposed 
rulemaking  (NPRM).  That  NPRM 
proposed  to  amend  14  CFR  part  91, 
General  Operating  and  Flight  Rules,  by 
adding  new  rules  that  prohibit  the 
operation  of  certain  airplanes  imless 
those  airplanes  are  equipped  with  a 
TAWS  that  meets  the  requirements  of 
the  proposed  TS0-C151.  In  response  to 
the  NPRM,  the  FAA  received  over  250 
comments.  Having  reviewed  the 
comments,  the  FAA  is  making  changes 
to  its  proposed  rule  based  on  those 
comments.  One  significant  change  is  to 
develop  two  classes  of  TAWS 
equipment,  known  as  Class  A  and  Class 
B.  TSO-C151  Class  A  equipment  will  be 
required  for  all  tiu-bine  powered 
airplanes  operated  under  14  CFR  part 
121  and  for  turbine  powered  airplanes 
configiued  for  10  or  more  passenger 
seating  operating  imder  14  CFR  part 
135.  TSO-C151  Class  B  equipment  will 
be  the  minimum  requirement  for  turbine 
powered  airplanes  configured  with  6  or 
more  passenger  seats  operating  under  14 
CFR  part  91  and  for  turbine  powered 
airplanes  configured  with  6  to  9 
passenger  seating  operating  imder  14 
CFR  part  135.  The  proposed  TSO-C151 
has  been  revised  to  include  the 
airworthiness  requirements  for  both 
Class  A  and  Class  B  equipment.  The 
original  proposed  TSO  associated  with 
the  initial  notice  of  availability  did  not 
include  two  classes  of  TAWS 
equipment. 

Both  classes  of  equipment — Class  A 
and  Class  B — ^include  the  TAWS 
features  of  comparing  airplane  position 
information  to  an  on  board  terrain 
database  then  providing  appropriate 
caution  and  warning  alerts  if  necessary. 
The  Class  A  equipment  includes,  in 
addition  to  the  TAWS  features,  ground 
proximity  warning  system  (GPWS) 
functions.  There  currently  are 
International  Civil  Aviation 
Organizations  (ICAO)  and  FAA  (14  CFR 
parts  121  &  135)  requirements  for  all 
part  121  and  certain  part  135  airplanes 
to  Carry  GPWS.  Therefore  Class  A 
equipment  includes  both  TAWS  and 
GPWS  features.  The  existing  14  CFR 
parts  121  and  135  rules  for  GPWS  are 
being  revised  to  make  them  compatible 
with  the  proposed  new  14  CFR  part  91 
TAWS  rule.  Class  B  equipment  is  the 
basic  TAWS  equipment  and  is  required 
as  minimum  equipment  by  the  new  FAR 
Part  91  TAWS  rule.  Class  A  equipment, 
which  includes  both  TAWS  and  GPWS, 
is  required  by  the  revised  part  121  and 


part  135  rules  for  those  airplanes  that 
currently  must  carry  GPWS.  The  FAA  is 
requiring  one  level  of  safety  for  TAWS 
while  still  maintaining  existing  ICAO 
and  FAA  GPWS  requirements  for 
turbine-powered  commercial  airplanes. 
This  TSO  will  be  the  means  to  obtain 
FAA  approval  of  TAWS  product(s). 

How  To  Obtain  Copies 

A  copy  of  the  revised  proposed  TSO- 
C151  may  be  obtained  via  Internet 
(http://wwwJ'aa.gov/avr/air/ 
airhome.htm)  or  on  requests  from  the 
individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

The  revised  proposed  TSO  references 
several  RTCA,  Inc.  dociunents  that 
contain  specific  requirements  related  to 
the  TSO.  RTCA  Document  No.  DO- 
161A,  "Minimum  Performance 
Standards — Airborne  Ground  Proximity 
Warning  Equipment,"  dated  May  27, 
1976;  DO-160D,  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment,"  dated  Jidy  29, 
1997;  DO-178B,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification,"  dated 
December  1, 1992;  and  DO-200A, 
"Preparation,  Verification  and 
Distribution  of  User-Selectable 
Navigation  Data  Bases,"  dated 
November  28, 1998,  may  be  purchased 
from  the  RTCA  Inc.,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  22036.  Copies  of  the  RTCA 
dociunents  may  be  inspected  at  the 
location  specified  under  ADDRESSES. 
However,  those  dociunents  are 
cop3rrighted  and  may  not  be  copied 
without  the  written  consent  of  RTCA, 
Inc. 

Issued  in  Washington,  DC,  on  May  19, 
1999. 

James  C.  Jones, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 

{PR  Doc.  99-13233  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  THE  ItfTERIOR 

OffiM  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

[WV-082-FOR] 

West  Virginia  Permanent  Regulatory 
Program 

AQENCY: 

OfBce  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  Interior. 
ACTION:  Proposed  rule.  * 


SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  West 
Virginia  permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  revises 
the  West  Virginia  regulations 
concerning  definitions  of  "area  mining 
operations"  and  "mountaintop  mining 
operations;"  variances  from 
approximate  original  contoiu  in  steep 
slope  areas;  and  emergency  spillway 
designs.  The  amendment  is  intended  to 
improve  the  operational  efficiency  of 
the  State  program,  and  to  make  the 
regulations  consistent  with  the 
counterpart  Federal  regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  June 
28, 1999.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1:00  p.m.  on  Jvme  21, 1999. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before 
4:00  p.m.  on  Jime  11, 1999. 

ADDRESSES:  Yoxu  written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  Calhoim,  Director,  Charleston 
Field  Office  at  the  address  Usted  below. 

Copies  of  the  proposed  amendment, 
the  West  Virginia  program,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  cop5ang  at  the  addresses 
below,  diuing  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  pitjposed  amendment  by 
contacting  the  OSM  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158. 

West  Virginia  Division  of 
Environmental  Protection,  10  Mcjunldn 
Road,  Nitro,  West  Virginia  25143. 
Telephone:  (304)  759-0515. 

In  addition,  copies  of  the  proposed 
amendment  are  available  for  inspection 
during  regular  business  hours  at  the 
following  locations. 

Office  of  Siuface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 
323  Harper  Park  Drive,  Suite  3.  Beckley, 
West  Virginia  25801,  Telephone:  (304) 
255-5265. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  W.  Calhoun,  Director,  Charleston 
Field  Office;  telephone:  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
background  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915-5956.) 
You  can  find  later  actions  concerning 
the  West  Virginia  program  and  previous 
amendments  codified  at  30  CFR  948.10, 
948.12.  948.13,  948.15,  and  948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  5, 1999 
(Administrative  Record  Nxmiber  WV- 
1127),  the  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  the  West 
Virginia  program  pursuant  to  30  CFR 
732.17.  The  amendment  concerns 
changes  to  the  West  Virginia  regulations 
made  by  the  State  legislature  in  House 
Bill  2533.  In  addition,  the  WVDEP    • 
requested  that  OSM  reconsider  its 
disapproval  of  parts  of  CSR  38-2-3.12 
(concerning  subsidence  control  plan) 
and  38-2-16.2  (concerning  subsidence 
control,  surface  owner  protection)  and 
remove  the  corresponding  required 
regulatory  program  amendments 
specified  in  the  February  9,  1999, 
Federal  Register  (64  FR  6201-6218)  in 
light  of  the  April  27, 1999,  United  States 
Court  of  Appeals  decision  on  Case  No. 
98-5320. 

The  amendments  submitted  by  the 
WVDEP  are  identified  below. 

1.  CSR  38-2-2.11  Definition  of  "Area 
Mining  Operation."  In  this  new 
definition,  "Area  Mining  Operation"  is 
defined  to  mean  a  mining  operation 
where  all  disturbed  areas  are  restored  to 
approximate  original  contour  (AOC) 
unless  the  operation  is  located  in  steep 
slope  areas  and  a  steep  slope  AOC 
variance  in  accordance  wiUi  subsection 
14.12  of  this  rule  has  been  approved.  An 
area  mining  operation  may  remove  all  or 
part  of  coal  seam(s)  in  the  upper  fraction 
of  a  mountain,  ridge,  or  bill.  However, 

it  is  not  classified  as  a  mountaintop 
operation  for  one  or  more  of  the 
following  reasons: 

2. 11. a.  The  site  may  be  restored  to 
AOC;  or 

2.11.b.  The  entire  coal  seam  may  not 
be  removed. 

2.  CSR  38-2-2.78  Definition  of 
"Mountaintop  Mining  Operation."  In 


this  new  definition,  "Mountaintop 
Mining  Operation"  is  defined  to  mean  a 
mining  operation  that  removes  an  entire 
coal  seam  or  seam(s)  in  an  upper 
fraction  of  a  mountain,  ridge,  or  hill  and 
creating  a  level  plateau  or  a  gently 
rolling  contour  with  no  highwalls.  The 
approved  postmining  land  use  must  be 
in  accordance  with  22-3-13(c)(3). 

3.  CSR  38-2-3.12  Subsidence  control 
plan."  Subdivision  3. 12. a. 2.  is  amended 
to  change  the  words  "could 
contaminate,  diminish  or  *  *  *"  to  read 

"could  be  contaminated,  diminish  or 

*  *  *  >> 

The  second  paragraph  of  subdivision 
3.12.a.2.  is  amended  by  adding  the  word 
"building"  to  read  as  follows:  "A  survey 
of  the  condition  of  all  non-commercial 
building  or  residential  *  *  *." 

Subdivision  3.12.a.2.B.  is  amended  to 
change  the  words  "Non-commercial 
building  as  used  in  this  section  means, 
other  than  *  *  *"  to  read  "Non- 
commercial building  as  used  in  this 

section  means  any  building,  other  than 

*  *  ♦  •• 

4.  CSR  38-2-3.32.b.  Findings-permit 
issuance.  In  the  third  paragraph,  the 
name  of  the  database  "Surface  Mining 
Information  System"  is  deleted  and 
replaced  by  "Environmental  Resources 
Information  Network." 

5.  CSR  38-2-2.35  Construction 
tolerance.  This  subsection  is  amended 
by  adding  the  title  "Construction 
Tolerance." 

6.  CSR  38-2-14.1 2. a.l.  Variance  from 
approximate  original  contour 
requirements.  This  provision  is 
amended  by  adding  the  following 
language:  "and  the  land  after 
reclamation  is  suitable  for  industrial, 
commercial,  residential  or  public  use 
(including  recreational  facilities)."  As 
amended  the  provision  reads  as  follows. 

"The  permit  area  is  located  on  steep 
slopes  as  defined  in  subdivision  14.8.a. 
of  this  rule  and  the  land  after 
reclamation  is  suitable  for  industrial, 
commercial,  residential  or  public  use 
(including  recreational  facilities). 

7.  CSR  38-2-16.2.  Surface  owner 
protection.  Subdivision  38-2-16.2.C.  is 
amended  by  adding  the  word  "damage" 
after  the  word  "Material"  at  the 
beginning  of  the  first  sentence.  In 
addition,  the  words  "or  facility"  are 
added  after  the  word  "structure"  and 
before  the  word  "from"  near  the  end  of 
the  first  sentence. 

Subdivision  38-2-16.2.C.3.  is 
amended  to  delete  the  word  "occurs" 
after  the  words  "subsidence  damage" 
and  before  the  words  "to  any." 

8.  CSR  38-2-22.4.g.  Primary  and 
emergency  spillway  design.  TTie 
Subdivision  is  amended  by  changing  the 
probable  maximmn  precipitation  event 


for  impoundments  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a)  fit)m   ' 
a  24-hour  storm  event  to  a  "six  (6)"  hour 
storm  event. 

m.  Public  Comment  Procedures 

We  are  seeking  comments,  in 
accordance  with  the  provisions  of  30    . 
CFR  732.17(h),  on  the  proposed 
amendment  submitted  by  the  State  of 
West  Virginia  by  letter  dated  May  5, 
1999.  Your  comments  should  address 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  West  Virginia 
program. 

Written  Comments 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  notice  and  include 
explanations  in  support  of  your 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  OSM 
Charleston  Field  OfBce  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

If  you  wish  to  comment  at  the  public 
hearing,  you  should  contact  the  person 
listed  above  at  FOR  FURTHER  INFORMATION 
CONTACT  by  close  of  business  on  June 
11, 1999.  If  no  one  requests  an 
opportxmity  to  conunent  at  a  public 
hearing,  the  hearing  will  not  be  held. 
■    If  you  file  a  written  statement  at  the 
same  time  that  you  request  a  heeuing, 
the  statement  will  greatly  assist  the 
person  who  vdll  make  a  transcript  of  the 
hearing. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an        * 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  then  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  us  to  discuss  the  proposed 
amendments,  may  request  a  meeting  at 
the  Charleston  Field  Office  by 
contacting  the  person  listed  above  at 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  in  advance  at  the  locations 
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listed  above  at  ADDRESSES.  A  written 
summary  of  each  public  meeting  will  be 
made  part  of  the  Administrative  Record. 
If  you  are  disabled  and  have  need  for 
a  special  accommodation  to  attend  a 
public  hearing,  please  contact  the 
person  listed  above  at  FOR  FURTHER 
INFORMA-nON  CONTACT. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  OfBce  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determinations  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovermnetal  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  19, 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regimial 
Coordinating  Center. 

[FR  Doc  99-13335  Filed  5-26-99;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secratary 

32  CFR  Part  287 

Defense  Infonnation  Systems  Agency 
(DISA)  Freedom  of  InformatkMi  Act 
(FOIA)  Program 

agency:  Department  of  Defense. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  provides 

guidance  on  the  implementation  of  the 

FOIA  program  within  the  Defense 

Information  and  the  Office  of  the 

Manager  National  Commimications 

System.  It  was  written  to  comply  with 

the  Electronic  FOIA  Amendments  of 

1996. 

DATES:  Comments  must  be  received  by 

July  26,  1999. 

ADDRESSES:  Forward  comments  to  the 

Defense  Information  Systems  Agency, 

Attention:  RGC  (FOIA  Officer),  701 

South  Coiuthouse  Road,  Arlington,  VA 

22204. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Robin  M.  Berger,  703-607-6515. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  287  is  not  a  significant  regulatory 
action.  The  rule  does  not: 


(1)  Have  an  annual  effect  of  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
conmumities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Older. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  part  would  provide  guidance  on 
the  implementation  of  the  Freedom  of 
Information  Act  Program  within  the 
Defense  Information  Systems  Agency 
and  the  Office  of  the  Manager,  National 
Communications  System  (OMNCS).  It 
was  written  to  comply  with  the 
Freedom  of  Information  Act,  as 
amended  by  the  Electric  Freedom  of 
Information  Act  amendments  of  1996. 

Public  Uw  96-51 1,  "Paperwork 
Reduction  Act"  (44  U.S.C  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subiects  in  32  CFR  Part  287 

Freedom  of  information. 

Accordingly,  32  CFR  part  287  is 
revised  to  read  as  follows: 

PART  287— DEFENSE  INFORMATION 
SYSTEMS  AGENCY  (DISA)  FREEDOM 
OF  INFORMATION  ACT  PROGRAM 

Sec. 

287.1  Purpose. 

287.2  Applicability. 

287.3  Authority. 

287.4  Duties  of  the  FOIA  officer. 

287.5  Responsibilities. 

287.6  Duties  of  the  DITCO  and  the  DTIC 
FOIA  officers. 

287.7  Fees. 

287.8  Appeal  rights. 
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287.9  Reports. 

287.10  Questions. 

287.11  "For  Official  Use  Only"  records. 
Authority:  5  U.S.C.  552. 

S  287.1    Purpose. 

This  part  assigns  responsibiUties  for 
the  Freedom  of  Information  Act  (FOIA) 
Program  for  DISA. 

f2S7.2    Applicability. 

This  part  applies  to  DISA  and  the 
OfBce  of  the  Manager,  National 
Communications  System  (OMNCS). 

S  287.3    AuttKKity. 

This  part  is  published  in  accordance 
with  the  authority  contained  in  32  CFR 
part  286.  It  supplements  32  CFR  part 
286  to  accommodate  specific 
requirements  of  the  DISA  FOLA 
Program.  However,  32  CFR  part  286 
takes  precedence  and  shall  be  used  for 
all  issues  not  covered  by  this  part. 

S  287.4    DutletofttwFOIAofflcw. 

The  DISA  FOIA  Officer,  located  at 
DISA  Headquarters,  701  S.  Courthouse 
Road,  Arlington,  Virginia,  is  vested  with 
the  authority,  within  DISA,  to  release 
documentation  for  all  requests  of 
Agency  records  received  by  DISA 
directorates  and  field  activities.  The 
DISA  FOIA  Officer  wiU: 

(a)  Make  the  materials  described  in 
paragraph  C2.1.  of  DoD  5400. 7-R 
available  for  public  inspection  and 
reproduction.  A  current  index  of  this 
material  will  be  maintained  in 
accordance  with  paragraph  C2.2  of  DoD 
5400. 7-R. 

(b)  Establish  education  and  training 
programs  for  all  DISA  employees  who 
contribute  to  the  DISA  FOIA  Program. 

(c)  Respond  to  all  requests  for  records 
from  private  persons  LAW  DoD  5400.7- 
R  whether  the  requests  are  received 
directly  by  DISA  Headquarters  or  by 
DISA  field  activities.  Coordinate 
proposed  releases  with  the  General 
Coimsel  in  any  case  in  which  the  release 
is,  or  may  be,  controversial.  Coordinate 
all  proposed  denials  with  the  General 
Counsel. 

(d)  Be  the  DISA  principal  point  of 
contact  for  coordination  with  the 
Directorate  for  Freedom  of  Information 
and  Security  Review  (DFOISR), 
Washington  Headquarters  Services 
reference  FOIA  issues. 

(e)  Ensure  the  cooperation  of  DISA 
with  DFOISR  in  hilfilling  the 
responsibilities  of  monitoring  the  FOIA 
Program. 

(f)  Coordinate  cases  of  significance 
with  DFOISR,  after  coordination  with 
the  General  Coimsel  and  with  the 
approval  of  the  Chief  of  Staff,  when  the 
issues  raised  are  imusual,  precedent 


setting,  or  otherwise  require  special 
attention  or  guidance. 

(g)  Advise  DFOISR  prior  to  the  denial 
of  a  request  or  prior  to  an  appeal  when 
two  or  more  DOD  components  are 
affected  by  the  request  for  a  particular 
record  or  when  circumstances  suggest  a 
potential  public  controversy. 

(h)  Ensure  completion  of  the  annual 
reporting  requirement  contained  in  DoD 
5400. 7-R. 

287.5    Responsibilities. 

(a)  Deputy  Directors,  Headquarters 
DISA;  Commanders  and  Chiefs  of  DISA 
Field  Activities:  and  the  Deputy 
Manager,  NCS.  These  individuals  will 
furnish  the  FOIA  Officer,  when 
requested,  with  DISA  documentary 
material,  which  qualifies  as  a  record 
LAW  DoD  5400.7-R,  for  the  purpose  of 
responding  to  FOLA  requests. 

(b)  Chief  of  Staff.  The  Chief  of  Staff 
will,  on  behalf  of  the  Director,  DISA, 
respond  to  the  corrective  or  disciplinary 
action  recommended  by  the  Merit 
Systems  Protection  Board  for  arbitrary 
or  capricious  withholding  of  records 
requested,  pursuant  to  the  Freedom  of 
Information  Act,  by  military  members  or 
civilian  employees  of  DISA.  (This  will 
be  coordinated  with  the  General 
Counsel.) 

(c)  General  Counsel.  The  General 
Counsel  or,  in  his  or  her  absence,  the 
Deputy  General  Counsel,  is  vested  with 
the  authority  to  deny,  in  whole  or  in 
part,  a  FOIA  request  received  by  DISA. 
The  General  Counsel  will: 

(1)  Make  the  decision  to  deny  a  record 
in  whole  or  in  part;  to  deny  a  fee 
category  claim;  to  deny  a  request  for 
waiver  or  reduction  in  fees;  to  deny  a 
request  to  review  an  initial  fee  estimate; 
to  deny  a  request  for  expedited 
processing;  or  to  confirm  that  no  records 
were  located  during  the  initial  search 
lAW  5  U.S.C.  552,  as  supplemented  by 
the  guidance  provided  in  DoD  5400.7- 
R. 

(2]  Inform  the  person  denied  the  basis 
for  the  denial  of  the  request  and  of  his 
or  her  right  to  appeal  the  decision  to  the 
Director,  DISA,  via  written 
correspondence . 

(3)  Review  any  appeal  the  public  may 
consider  adverse  in  nature  and  ensure 
that  the  basis  for  the  determination  by 
the  Director,  DISA,  be  in  writing,  state 
the  reasons  for  the  denial,  and  inform 
the  requester  of  his  or  her  right  to  a 
judicial  review  in  the  appropriate  U.S. 
District  Coiul. 

(4)  Arrange  for  the  publication  of  this 
part  in  the  Federal  Register. 

(d)  Chief,  Legal  Counsel,  Defense 
Information  Technology  Contracting 
Organization  (DITCO).  The  Chief  Legal 
Coimsel,  DITCO,  or,  in  his  or  her 


absence,  the  Deputy  Legal  Counsel, 
DITCO,  is  vested  with  same  authority 
and  responsibilities,  for  DITCO,  as 
stated  in  paragraph  (c)  of  this  section. 

(e)  Administrator,  Defense  Technical 
hiformation  Center  (DTIC).  The 
Administrator,  DTIC,  is  vested  with  the 
same  authority  and  responsibilities,  for 
DTIC,  as  stated  in  paragraph  (c)  of  this 
section. 

§  287.6    Duties  of  the  DITCO  and  the  DTIC 
FOIA  officers. 

(a)  DITCO  FOL\  officer.  The  DITCO 
FOL\  Officer,  located  at  2300  East  Drive, 
Scott  AFB,  IL  62225,  is  vested  with  the 
authority,  within  DITCO,  to  release 
documentation  for  all  requests  of 
records  received  by  DITCO  and  its  field 
activities,  as  stated  in  §  287.4(a),  (b),  and 

(c)  and  assist  the  DISA  FOIA  officer  in 
carrying  out  the  duties  stated  in  §  287.4 

(d)  and  (h). 

(b)  DTIC  FOIA  officer.  The  DTIC  FOL\ 
Officer,  located  at  8725  John  J.  Kingman 
Road,  Suite  0944,  Ft.  Belvoir,  VA  22060, 
is  vested  with  the  authority,  v^thin 
DTIC,  to  release  documentation  for  all 
requests  of  records  within  DTIC,  as 
stated  in  §  287.4  (a),  (b),  and  (c)  and 
assist  the  DISA  FOLA  officer  in  carrying 
out  the  duties  stated  in  §  287.4  (d)  and 
(h). 

§287.7    Fees. 

Fees  charged  to  the  requester  are 
contained  in  DoD  5400.7-R. 

§287.8    Appeal  rights. 

All  appeals  should  be  addressed  to 
the  Director,  DISA,  and  be  postmarked 
no  later  than  60  days  after  ihe  date  of 
the  initial  denial  letter. 

§287.8    Appeal  rights. 

All  appeals  should  be  addressed  to 
the  Director,  DISA,  and  be  postmarked 
no  later  than  60  days  after  the  date  of 
the  initial  denial  letter. 

§287.9    Reports. 

An  annual  report  vnll  be  furnished  to 
the  FOLA  officer  by  the  field  activities 
by  15  October  L\W  DoD  5400.7-R. 

§287.10    Questions. 

Questions  on  both  the  substance  and 
procedures  of  FOLA  and  the  DISA 
implementation  thereof  should  be 
addressed  to  the  FOLA  Officer  by  the 
most  expeditious  means  possible, 
including  telephone  calls,  faxes,  and 
electronic  mail.  FOLA  requests  should 
be  addressed  as  follows:  Defense 
Information  Systems  Agency,  701  S. 
Courthouse  Road,  Arlington,  VA  22204- 
2199,  Attn:  RGC.  Calls  should  be  made 
to  (703)  607-6515.  Faxed  requests 
should  be  addressed  to  the  FOLA  Officer 
at  (703)  607-4344.  Electronic  mail 
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requests  should  be  addressed  to 
bergerr@ncr.disa.inil. 

§287.11    "For  Official  Um  Only"  racords. 

The  designation  "For  Official  Use 
Only"  will  be  applied  to  documents  and 
other  material  oidy  as  authorized  by 
DoD  5400.7-R  and  DoD  5200.1-R, 
Information  Security  Program. 

Dated:  May  21, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-13442  Filed  5-26-99;  8:45  am] 

BILLING  CODE  5001-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-6350-8] 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
Califomla 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rule;  consistency 
update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  Coimty  APCD)  and 
Ventura  Coimty  Air  Pollution  Control 
District  (Ventiua  Coimty  APCD)are  the 
designated  COAs.  The  intended  efiiect  of 
approving  the  OCS  requirements  for  the 
above  Districts,  contained  in  the 
Technical  Support  Document,  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  June  28, 
1999. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 


16  Section  XVII,  Environmental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XVI. 
This  docket  is  available  for  public 
inspection  and  copjring  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 
EPA  Air  Docket  (Air-4),  Attn:  Docket 

No.  A-93-16  Section  XVII, 

Environmental  Protection  Agency,  Air 

Division,  Region  9,  75  Hawthorne  St., 

San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn:  Air 

Docket  No.  A-93-16  Section  XVn, 

Environmental  Protection  Agency, 

401  M  Street  SW,  Room  M-1500, 

Washington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  Division  (Air-4), 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  4,  1^92,  EPA 
promulgated  40  CFR  part  55  ',  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  soiuces  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 


incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by  a 
local  air  pollution  control  agency  and 
receipt  of  Notices  of  Intent  under  §  55.4. 
Public  comments  received  in  writing 
within  30  days  of  publication  of  this 
document  will  be  considered  by  EPA 
before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward    . 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA  Evaluation  and  Propoeed 
Action 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintencince  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  rule  submitted 
by  Santa  Barbara  County  APCD  against 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking,  December  S,  1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4,  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 


2  Each  OOA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  4(}ministrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55. 14(c)(4). 
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the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  rule  revision  applicable  to 
OCS  sources  for  which  the  Santa 
Barbara  County  APCD  is  designated  as 
the  COA: 
Rule  102    Definitions  (Adopted  1/21/ 

99) 

B.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  Ventura  County 
APCD  is  designated  as  the  COA. 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 
Rule  2    Definitions  (Adopted  11/10/98] 
Rule  74.6    Surface  Cleaning  and 

Degreasing  (Adopted  11/10/98) 
Rule  103    Continuous  Monitoring 
Systems  (Adopted  2/9/99) 

2.  The  following  new  rules  were 
submitted: 

Rule  36    New  Source  Review — 

Hazardous  Air  Pollutants  (Adopted 

10/6/98)  J 
Rule  74.24.1    Pleasure  Craft  Coating 

and  Commercial  Boatyard  Operations 

(Adopted  11/10/98) 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribsd 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commiuiications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 


'  Ventura  County  APCD  Rule  36  is  being 
incorporated  into  part  55  to  the  extent  that  it  is 
rationally  related  to  the  attainment  or  maintenance 
of  federal  or  state  ambient  air  quality  standards  or 
pail  C  of  title  I  of  the  Act. 


elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  luifunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  iinless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  considtation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu'e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
sigmficantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.G. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility.analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  signfficant 
impact  on  a  substantial  nimiber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded' 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  Imrdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
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estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subiects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf.  Ozone,  Particulate 
"  matter,  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  May  7, 1999. 
Felicia  Marcus, 
Regional  Administrator,  Region  DC. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART55-4AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  §  7401  et  seq.]  as  amended  by 
Public  Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)(F)  and  (e)(3){ii)(H)  to  read  as 
follows: 

§  55.1 4  Requirements  tturt  apply  to  OCS 
sources  located  within  25  miles  of  states' 
seaward  boundaries,  liy  State. 

***** 

(e)*  *  * 

(3)  *  *  • 

(ii)*  *  * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 


Appendix  to  Part  55 — [Amended] 

3.  Appendix  A  to  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(6)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 


California 

*         *         »         •         • 

(b)  Local  requirements. 
***** 

(6)  The  following  requirements  are 
contained  in  Santa  Baitara  County  Air 
Pollution  Control  District  Requirements 
Applifiable  to  OCS  Sources: 
Rule  102    Definitions  (Adopted  1/21/99) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  201    Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 
Rule  203    Transfer  (Adopted  4/1 7/97) 
Rule  204    Applications  (Adopted  4/17/97) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  4/17/97) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301    Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  Fumes-Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate-Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311    Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems-Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321    Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322    Metal  Surface  CoaUng  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

7/18/96) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327    Oi;ganic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products  (Adopted  4/21/ 
95) 


Rule  331    Fugitive  Emissions  Inspection  and 
Maintenance  (Adopted  12/10/91) 

Rule  332    Petroleum  Refinery  Vacuum 
Producing  Systems,  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 

Rule  333    Control  of  Emissions  from 
ReciprocaUng  Internal  Combustion 
Engines  (Adopted  4/17/97) 

Rule  342    Control  of  Oxides  of  Nitrogen 
(NOx)  from  Boilers,  Steam  Generators 
and  Process  Heaters)  (Adopted  4/17/97) 

Rule  343    Petroleum  Storage  Tank  Degassing 
(Adopted  12/14/93) 

Rule  344    Petroleum  Sumps.  Pits,  and  Well 
Cellars  (Adopted  11/10/94) 

Rule  359    Flares  and  Thermal  Oxidizers  (6/ 
28/94) 

Rule  370    Potential  to  Emit— Limitations  for 
Part  70  Sources  (Adopted  6/15/95) 

Rule  505    Breakdown  Conditions  Sections 
A.,B.l..  and  D.  only  (Adopted  10/23/78) 

Rule  603    Emergency  Episode  Plans 
(Adopted  6/15/81) 

Rule  702    General  Conformity  (Adopted  10/ 
20/94) 

Rule  801    New  Source  Review  (Adopted  4/ 
17/97) 

Rule  802    Nonattainment  Review  (Adopted 
4/17/97) 

Rule  803    Prevention  of  Significant 
Deterioration  (Adopted  4/17/97) 

Rule  804    Emission  Offsets  (Adopted  4/17/ 
97) 

Rule  805    Air  Quality  Impact  Analysis  and 
Modeling  (Adopted  4/17/97) 

Rule  1301    Part  70  Operating  Permits- 
General  Information  (Adopted  4/17/97) 

Rule  1302    Part  70  Operating  Permits- 
Permit  Application  (Adopted  11/09/93) 

Rule  1303    Part  70  Operating  Permits- 
Permits  (Adopted  11/09/93) 

Rule  1304    Part  70  Operating  Permits- 
Issuance,  Renewal,  Modification  and 
Reopening  (Adopted  11/09/93) 

Rule  1305    Part  70  Operating  Permits- 
Enforcement  (Adopted  11/09/93) 

***** 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 


Rule  2 
Rules 
Rule  6 
Rule? 
Rule  10 
95) 
Rule  11 


Definitions  (Adopted  11/10/98) 
Effective  Date  (Adopted  5/23/72) 
Severability  (Adopted  11/21/78) 
Zone  Boundaries  (Adopted  6/14/77) 
Permits  Required  (Adopted  6/13/ 


Definition  for  Regulation  D 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/ 

95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 


95) 
Rule  19 

72) 
Rule  20 

72) 


Posting  of  Permits  (Adopted  5/23/ 
Transfer  of  Permit  (Adopted  5/23/ 
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Rule  23    Exemptions  from  Pennits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92] 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     New  Source  Review — ^Definitions 

(Adopted  10/22/91) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  10/22/91)    ' 
Rule  26.3    New  Source  Review — ^Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Ruh  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Pennits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33    Part  70  Permits — General  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits — Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits — Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5    Part  70  Permits — Timeframes  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Pennits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/ 

93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — ^Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review — Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Appendix  O-B    Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

86) 
Rule  42    Permit  Fees  (Adopted  4/15/97) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 


Rule  60    New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63     Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71    Crude  Oil  and  Reactive  Organic 

Compoimd  Liquids  (Adopted  12/13/94) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93] 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1    Abrasive  Blasting  (Adopted  11/ 

12/91] 
Rule  74.2    Architectural  Coatings  (Adopted 

08/11/92] 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  11/10/98] 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  7/9/96] 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste- water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11    Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted 

4/9/85] 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater] 

(Adopted  11/8/94] 
Rule  74.15.1    Boilers,  Steam  Generators  and 

Process  Heaters  (1-5MM  BTUs) 

(Adopted  6/13/95) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  3/14/95] 
Rule  74.24    Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1     Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations 

(Adopted  11/10/98] 
Rule  74.26    Crude  Oil  Storage  Tank 

£)egassing  Operations  (Adopted  11/8/94) 


Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75    Circvunvention  (Adopted  11/27/78) 
Appendix  IV-A    Soap  Bubble  Tests 

(Adopted  12/86) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91] 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91] 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91] 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91)  "• 

Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
***** 

[FR  Doc.  99-13543  Filed  5-26-99:  8:45  am] 

BILLING  CODE  6S60-5(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 
RIN  0917-AA02 

Indian  Child  Protection  and  Family 
Violence  Prevention  Act  Minimum 
Standards  of  Character 

agency:  Indian  Health  Service,  PubUc 
Health  Service,  HHS. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMHARY:  The  hidian  Health  Service 
(IHS)  is  extending  the  comment  period 
for  the  notice  of  proposed  rulemaking 
implementing  section  408  of  the  Indian 
Child  Protection  and  Family  Violence 
Prevention  Act  Minimum  Standards  of 
Character  (Published  March  25, 1999, 64 
FR  14560)  from  May  24, 1999,  to  July 
26, 1999,  in  response  to  tribal  requests 
for  more  time  to  analyze  the  proposed 
rule  and  to  prepare  their  comments. 
DATES:  Comments  must  be  received  on 
or  before  July  26, 1999. 
ADDRESSES:  Written  comments  may  be 
sent  to  Betty  J.  Penn,  Regulations 
Officer,  Indian  Health  Service, 
Twinbrook  Metro  Plaza,  Suite  450, 
12300  Twinbrook  Parkway,  Rockville, 
Maryland  20852.  Comments  will  be 
made  available  for  public  inspection  at 
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this  address  &t)m  8:30  a.m.  to  5:00  p.m., 
Monday-Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ramona  Williams,  Child  Protection 
Coordinator,  Office  of  Mental  Health/ 
Social  Services,  Indian  Health  Service, 
5300  Homestead  Road,  N.E., 
Albuquerque,  Nevvr  Mexico  87110,  (505) 
248-4245.  (This  is  not  a  toll-firee 
number.] 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  25, 1999,  the 
IHS  published  proposed  regulations  to 
implement  section  408  of  Pub.  L.  101- 
630,  the  Indian  Child  Protection  and 
Family  Violence  Prevention  Act.  The 
Act  requires  that  tribes  or  tribal 
organizations  who  receive  funds  imder 
the  Indian  Self-Determination  and 
Education  Assistance  Act,  Pub.  L.  93- 
638,  employ  individuals  in  positions 
involving  regular  contact  with  or  control 
over  Indian  children  only  if  the 
individuals  meet  standards  of  character 
no  less  stringent  than  those  prescribed 
xmder  these  regulations.  Comments  have 
been  received  on  behalf  of  a  number  of 
tribes  requesting  an  extension  of  the 
conunent  period  for  the  proposed 
regulation  ranging  from  30  days  to  2 
months.  For  example,  some  of  the  tribes 
are  currently  engaged  in  contract/ 
compact  negotiations  and  need 
additional  time  to  fully  study  the 
proposed  regulations  and  consult  with 
their  tribal  councils  before  submitting 
written  comments.  Some  tribes  have 
already  adopted  their  detailed  policies 
on  this  subject  and  need  time  to 
compare  the  proposed  regidations  to 
their  policies.  The  IHS  has  considered 
these  requests  and  determined  that  an 
additional  60  days  woidd  accommodate 
the  need  for  additional  time  and  be 
consistent  with  its  policy  of 
consultation  with  tribes. 

All  comments  received  during  the 
public  conunent  period  will  be  given 
full  consideration  in  the  development  of 
the  final  regulations. 

Dated:  May  21, 1999. 
Robert  G.  McSwain, 

Acting  Director. 

[FR  Doc.  99-13505  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiUllfa  Service 

50CFRPart17 
RIN  1018-AE92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Establishment  of 
Nonessential  Experimental  Population 
Status  for  Sixteen  Freshwater  Mussels 
(AlalMma  Lampmussel,  Birdwing 
Paartymussel,  Clubshell,  Cracidng 
Paarlymussel,  CumlMriand  Bean 
Paartymussel,  Cumberlandian 
ComtMhell,  CumtMrtand  Monlwyface 
Peariymussel,  Dromedary 
Peariymussal,  Hne-Rayad  PIgtoe, 
Oyster  Mussel,  Purple  Cat's  Paw 
Peariymussel,  Shiny  PIgtoe, 
Tubercied-t>iossom  Paarlymussel, 
Turgid-lilossbm  Paarlymussel,  Winged 
Maplaloaf  Muasal,  and  Yaliow-biossom 
Peariymussel)  and  One  Freshwater 
Snail  (Anthony's  Rh^ersnail)  in  the 
Free-flowing  Reach  of  the  Tennessee 
River  below  the  Wilson  Dam,  Colbert 
and  l^uderdale  Counties,  Alabama 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service;  also,  "we",  "us",  "our") 
proposes  to  reintroduce  16  federally 
listed  endangered  mussels  (Alabama 
lampmussel  [Lampsilis  virescens), 
birdwing  peariymussel  [Conradilla 
caelata),  clubshell  [Pleurobema  clava), 
cracking  peariymussel  (Hemistena  lata), 
Cumberland  bean  peariymussel  {Villosa 
trabalis),  Cumberlandian  combshell 
[Epioblasma  brevidens),  Cumberland 
monkeyface  peariymussel  {Quadrula 
intermedia),  dromedary  peariymussel 
{Dromus  dramas),  fine-rayed  pigtoe 
[Fusconaia  cuneolus),  oyster  mussel 
[Epioblasma  capsaeformis),  piuple  cat's 
paw  peariymussel  [Epioblasma 
obliquata  obliquata),  shiny  pigtoe 
[Fusconaia  cor),  tubercled-blossom 
peariymussel  [Epioblasma  torulosa 
torulosa),  turgid-blossom  peariymussel 
[Epioblasma  turgidula),  winged 
mapleleaf  mussel  [Quadrula  fragosa), 
and  yellow-blossom  pearljrmussel 
[Epioblasma  florentitia  florentina))  and 
1  federally  listed  endangered  aquatic 
snail  (Anthony's  riversnail  [Atheamia 
anthonyi))  into  historic  habitat  in  the 
free-flowing  reach  of  the  Tennessee 
River  from  about  1.4  river  miles  (RM) 
(2.2  kilometers  [km])  below  Wilson  Dam 
to  the  backwaters  of  Pickwick  Reservoir 
(RM  258.0  [412.8  km])  to  (RM  246.0 
[393.6  km])  in  Colbert  and  Lauderdale 
counties,  Alabama.  These  reintroduced 
populations  are  proposed  to  be 


classified  as  nonessential  experimental 
populations  (NEP)  under  section  10(j)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  Based  on  the  evaluation 
of  species  experts  and  the  State,  none  of 
these  species  are  ciurently  known  to 
exist  in  this  river  reach  or  its  tributaries. 
Ongoing  surveys  conducted  by  the 
Tennessee  Valley  Authority  (TVA)  and 
the  State  of  Alabama  over  die  past  20 
years  have  failed  to  locate  any 
individuals  of  the  species  proposed  for 
NEP  status  under  this  nde. 

To  ensure  that  any  reintroduced 
species  that  move  upstream  to  Wilson 
Dam  or  into  the  tributaries  are  covered 
by  these  NEP  designations,  we  propose 
that  the  geographic  boimdaries  of  die 
NEPs  extend  from  the  base  of  the 
Wilson  Dam  (RM  259.4  [414.0  km])  to 
the  backwaters  of  the  Pickwick 
Reservoir  (RM  246.0  [393.6  km])  and 
include  the  lower  5  RM  (8  km)  of  all 
tributaries  that  enter  the  Wilson  Dam 
tailwater.  In  the  future,  if  any  of  the 
aforementioned  mollusks  are  found 
upstream  beyond  the  lower  5  RM  (8  km) 
of  these  tributaries,  the  animals  will  be 
presumed  to  have  come  from  the 
reintroduced  NEP,  and  the  boimdaries 
of  the  NEP  will  be  enlarged  to  include 
the  entire  range  of  the  expanded 
population.  No  designation  of  critical 
habitat  will  be  made  for  any  of  these 
NEPs.  Additionally,  we  do  not  intend  to 
change  these  NEPs  from  "nonessential" 
to  "essential"  or  to  "threatened"  or 
"endangered"  without  the  full 
cooperation  of  the  State  of  Alabama  and 
other  affected  parties  within  the  NEP 
areas.  These  proposed  reintroductions 
are  recovery  actions  and  part  of  a  series 
of  reintroductions  and  other  recovery 
actions  the  Service,  Federal  and  State 
agencies,  and  other  partners  are 
considering  and  conducting  throughout 
the  species*  historic  ranges.  The  only 
change  to  the  NEPs  we  foresee  woidd  be 
elimination  of  the  designations  if  the 
species  are  recovered  and  removed  from 
the  Act's  protection.  This  proposed  rule 
sets  forth  a  plan  for  establishing  the 
nonessential  experimental  population 
and  provides  for  limited  allowable  legal 
take  of  the  aforementioned  mollusks 
within  the  defined  NEP  areas. 

DATES:  Comments  from  all  interested 
parties  must  be  submitted  on  or  before 
July  26,  1999. 

ADDRESSES:  Send  comments  and 
material  concerning  this  proposal  to  the 
State  Supervisor,  Asheville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  160 
Zillicoa  Street,  Asheville,*  North 
Carolina  28801.  Comments  and  material 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
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normal  business  houirs  at  the  above 
address. 

FOR  FURTHER  l^ffORMA-^ON  CONTACT:  Mr. 
Richard  G.  Biggins,  Fish  and  Mollusk 
Recovery  Coordinator  (see  ADDRESSES 
section),  telephone  704/258-3939,  Ext. 
228,  or  facsimile  704/258-5330. 
SUPPLEMENTARY  INFORMATION: 

Background 

Legislative:  The  Endangered  Species 
Act  Amendments  of  1982,  Pub.  L.  97- 
327,  made  significant  changes  to  the 
Act,  including  the  creation  of  section 
10(j),  which  provides  for  the  designation 
of  specific  populations  of  listed  species 
as  "experimental  populations"  (EP). 
Under  previous  authorities  of  the  Act, 
the  Service  was  permitted  to  reestablish 
(reintroduce)  populations  of  a  listed 
species  into  unoccupied  portions  of  its 
historic  range  for  conservation  and 
recovery  purposes.  However,  local 
opposition  to  reintroduction  efforts, 
stemming  from  concerns  by  some  about 
potential  restrictions,  and  prohibitions 
on  Federal  and  private  activities 
contained  in  sections  7  and  9  of  the  Act, 
reduced  the  effectiveness  of 
reintroduction  as  a  management  tool. 

Under  section  10(j),  a  popiilation  of  a 
listed  species  reestablished  outside  its 
current  range  but  within  its  probable 
historic  range  may  be  designated  as 
"experimental,"  at  the  discretion  of  the 
Secretary  of  the  Interior,  if 
reintroduction  of  the  EP  furthers  the 
conservation  of  the  listed  species.  An  EP 
must  be  separated  geographically  from 
nonexperimental  populations  of  the 
same  species.  Designation  of  a 
population  as  an  EP  increases  our 
management  flexibiUty. 

Additional  management  flexibility 
exists  if  the  Secretary  of  the  Interior 
finds  the  EP  to  be  "nonessential"  to  the 
continued  existence  of  the  species.  For 
purposes  of  section  7  (except  section 
7(a)(1),  which  requires  Federal  agencies 
to  use  their  authorities  to  conserve 
listed  species),  NEPs  located  outside 
National  Wildlife  Refuge  or  National 
Park  lands  are  treated  under  50  CFR  part 
17.83(a)  as  if  they  are  proposed  for 
Usting.  This  means  that  Federal  agencies 
are  obligated  to  confer  (as  if  the  species 
were  ordy  proposed  for  listing),  as 
opposed  to  consult  (required  for  a  listed 
species),  on  any  actions  authorized, 
funded,  or  carried  out  by  them  that  are 
likely  to  jeopardize  the  continued 
existence  of  the  species  (see 
"Mfmagement"  section).  NEPs  located 
on  National  Wildlife  Refuge  or  National 
Park  lands  are  treated  as  threatened,  and 
formal  consultation  may  be  required. 
Activities  undertaken  on  private  land 
are  not  affected  by  section  7  of  the  Act 


unless  they  are  authorized,  funded,  or 
carried  out  by  a  Federal  agency. 

For  the  purposes  of  section  9  of  the 
Act,  endangered  species  designated  as 
EPs  or  NEPs  are  treated  as  threatened 
species.  Therefore,  special  rules  can  be 
written  that  lessen  restrictions  regarding 
take  of  the  covered  listed  species  from 
the  EP  or  NEP  area  (see  under  "Special 
rules — invertebrates  (3)(i-iii)"  sections 
below]. 

Individual  animals  used  in 
establishing  an  EP  or  NEP  can  be 
removed  from  a  source  population  if 
their  removal  is  not  likely  to  jeopardize 
the  continued  existence  of  the  species 
(see  "Status  of  Reintroduced 
Populations"  section  of  these  rules)  and 
a  permit  has  been  issued  in  accordance 
with  50  CFR  part  17.22. 

Justification  for  the  proposal,  listing 
history,  and  the  dates  of  any  recovery 
plans  developed  for  the  16  mussels  and 
1  snail  proposed  for  these  NEPs  are 
presented  below  in  the  "Biological" 
section.  Recovery  plans  for  these  species 
guide  recovery  efforts,  outline 
recommended  recovery  tasks,  and  set 
forth  a  series  of  recovery  criteria  (e.g., 
number  of  restored  historic  populations) 
that  must  be  met  before  the  species  can 
be  considered  for  removal  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants. 

Biological:  In  a  December  9, 1996, 
letter  from  the  Director  of  the  Alabama 
Division  of  Game  and  Fish  (ADGF)  to 
the  Regional  Director  of  the  Service's 
Southeast  Region,  the  ADGF  Director 
stated: 

Because  of  recent  improvements  in  water 
quality,  due  primarily  to  the  U.S. 
Environmental  Protection  Agency's  Clean 
Water  Act  of  1971  and  the  Tennessee  Valley 
Authority's  committal  to  maintenance  of 
good  water  quality  below  their  dams, 
mollusk  populations  below  Guntersville, 
Wheeler,  and  Wilson  Dams  are  in  excellent 
condition. 

The  Director  of  the  ADGF  further 
stated: 

Although  several  species  have  been 
extirpated  from  these  areas  in  the  past,  both 
mussels  and  snails  which  now  occur  there 
are  abundant  and  a  healthy  range  of  size 
classes  are  present. 

Based  on  the  improving  status  of 
mollusks  in  these  river  reaches  and  the 
fact  that  recent  advances  in  mussel 
cultiue  techniques  will  likely  lead  to  the 
availability  of  endangered  juvenile 
mussels  for  release,  the  ADGF  Director 
requested  that  we  consider  designating 
NEP  status  for  the  reintroduction  of 
federally  listed  mussel  and  snail  species 
that  historically  existed  in  the  riverine 
habitat  below  Uiese  dams. 

A  Service  biologist  met  with 
representatives  of  the  ADGF  in  January 


1997  to  discuss  the  possibility  of 
designating  NEP  status  for  the 
reintroduction  of  federally  listed 
mollusks  into  the  tailwaters  of 
Guntersville,  Wheeler,  and  Wilson 
Dams.  The  consensus  at  that  meeting 
was  that:  (1)  the  tailwaters  of  Wilson 
Dam  (the  remains  of  Muscle  Shoals) 
provided  the  best  opportunity  for 
successfully  reestablishing  federally 
listed  mollusks;  and  (2)  the  tailwaters  of 
Gimtersville  and  Wheeler  Dams  should 
be  considered  for  mollusk 
reintroductions  at  a  later  time. 

Muscle  Shoals  (sometimes  referred  to 
as  Mussel  Shoals),  a  53-mile  (85-km) 
reach  of  the  Teimessee  River  in  Colbert 
and  Lauderdale  Coimties,  Alabama, 
once  supported  the  world's  greatest       ,  • 
assemblage  of  freshwater  mussels  (van 
der  Schalie  1939)  and  was  one  of  the 
finest  mussel  habitats  ever  known  (Isom 
1969).  Ortmann  (1924)  stated  that  there 
was  no  other  place  on  earth  that  could 
compare  to  this  shoal  with  respect  to 
freshwater  mussels.  This  river  reach 
historically  contained  nearly  80  percent 
of  all  the  mussel  taxa  known  from  the 
entire  Tennessee  River  system  (ca.  100 
taxa)  and  about  25  percent  of  the  total 
North  American  mussel  faima  (ca.  300 
taxa).  Ortmaim  (1925)  listed  69  mussel 
species  and  varieties  from  this  shoal 
complex.  Stansbery  (1964),  using 
ciurent  nomenclatiual  concepts, 
excluding  subspecies,  and  adding  a 
species  not  reported  by  Ortmann  (1925), 
reported  the  mussel  diversity  at  63 
species.  A  biologist  with  the  ADGF  (J. 
Gamer,  personal  communication,  1997) 
combined  historic  distribution  records 
(Ortmann  1925,  van  der  Schalie  1939, 
Scruggs  1960,  Stansbery  1964,  Gooch  et 
al.  1979)  with  personal  observations  and 
the  observations  of  malacologists 
(scientists  who  study  molluscs)  familiar 
with  the  area  (P.  Yokley  and  T. 
Richardson,  University  of  North 
Alabama,  and  S.  Ahlstedt,  U.S. 
Geological  Survey,  personal 
communication,  1997)  and  found  that  a 
total  of  78  mussel  taxa  had  been 
reported  from  Muscle  Shoals.  Goodrich 
(1931)  reported  that  Anthony's 
riversnail  also  occurred  at  Muscle 
Shoals.  However,  the  species  is  no 
longer  foimd  in  the  area  (Gamer, 
personal  communication,  1997). 

With  the  completion  of  Wilson  Dam 
(completed  1924),  Wheeler  Dam 
(completed  in  1936),  and  Pickwick  Dam 
(completed  in  1938),  about  41  RM  (66 
km)  of  shoal  habitat  were  impounded. 
Although  some  mussel  species  survived 
in  the  remaining  12  RM  (19  km)  of  shoal 
habitat  between  Wilson  Dam  and  the 
backwaters  of  Pickwick  Reservoir,  much 
of  the  reach's  mussel  diversity  and 
abuindance  began  to  disappear.  Based 
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largely  on  a  1931  survey  of  Musde 
Shoals,  van  der  SchaUe  (1939)  reported 
the  resident  nuissel  iauaa  at  40  species; 
Stansbery  (1964)  listed  30  species  from 
a  1963  mussel  survey  of  remaining  shoal 
habitat;  and  Isom  (1969)  reported  that 
31  species  existed  on  the  shoal.  Gamer 
(personal  conuniuiication,  1997) 
reviewed  ciurent  and  recent  historic 
records  (last  20  years)  and  concluded 
that  possibly  as  many  as  44  mussel 
species,  including  6  federally  listed 
mussels;  fanshell  {Cyprogenia  stegaria), 
orange-foot  pimple  back  pearlymussel 
(Plethobasus  cooperianus),  pink  mucket 
{Lampsilis  abrupta),  ring  pink  [Obovaiia 
retusa],  rough  pigtoe  [Pleurobema 
plenum),  and  white  wartyback 
pearlymussel  (Plethobasus  cicatricosus); 
are  known  or  presumed  to  still  exist  in 
the  free-flowing  riverine  habitat  below 
Wilson  Dam.  (Note:  As  these  six  Usted 
mollusks  exist  or  are  believed  to  still 
exist  in  this  river  reach,  they  cannot  be 
included  in  the  NEP.  However,  these 
populations  could  be  augmented  with 
artificially  propagated  juveniles.)  Based 
on  a  review  of  the  most  recent  records, 
it  is  presumed  that  34  mussel  species, 
including  16  federally  listed  mussels 
and  the  Anthony's  riversnail,  have  been 
extirpated  frtim  the  Muscle  Shoals 
complex  (Gamer,  {>ersonal 
communication,  1997). 

Although  many  aquatic  mollusks  have 
been  lost  &x>m  Muscle  Shoals,  habitat 
quality  has  been  improving  in  the 
remaining  shoal  habitat  in  recent  years. 
The  Tennessee  Valley  Authority  (TV A) 
(1993),  reporting  on  their  Clean  Water 
Initiative,  rated  macroinvertebrates 
below  Wilson  Dam  as  excellent.  They 
stated:  "The  1993  results  indicate 
continued  improvement  in  the  benthos 
[bottom  dwelling  organisms]."  The 
Reservoir  Fish  Assemblage  Index,  a 
measure  TVA  uses  to  rate  the  health  of 
the  fish  fauna  at  sites  throughout  the 
Teimessee  River  valley,  was  rated  as 
good  in  the  Wilson  Dam  tailwater 
during  1993, 1994,  and  1996;  no  figure 
was  given  for  1995  (E.  Scott,  TVA, 
personal  commimication,  1997). 
Additionally,  the  ADGF  Director,  in  his 
December  9, 1996,  letter  to  the  Service, 
points  to  the  improving  water  quality 
and  the  improved  health  of  mussel  and 
snail  populations  below  Wilson  Dam 
and  other  TVA  dams  on  the  Teimessee 
River  in  Alabama. 

The  Tennessee  River  from  about  1.4 
RM  (2.2  km)  below  Wilson  Dam  to  the 
backwaters  of  Pickwick  Reservoir  [about 
12  RM  (19  km)]  now  appears  suitable  for 
a  moUusk  reintroduction  effort  for 
several  reasons,  as  follows:  (1)  habitat 
quality  in  the  Wilson  Dam  tailwater  has 
improved;  (2)  existing  aquatic  moUusk 
populations  have  responded  positively 


to  the  improved  habitat  quality;  (3) 
Muscle  Shoals  historically  contained  a 
rich  mollusk  faima,  and  some  of  the 
shoal  habitat  that  once  supported  this 
faima  still  remains;  and  (4)  the 
reestabUshment  of  listed  mollusks  to 
historic  habitat  is  identified  as  a  high- 
priority  task  in  listed  aquatic  mollusk 
recovery  plans.  Based  on  these  factors 
and  discussions  with  knowledgeable 
individuals  with  regard  to  the 
endangered  mollusks  of  the  Tennessee 
River,  we  propose  to  reintroduce  16 
federally  endangered  mussels  (Alabama 
lampmussel  (LampsUis  virescens), 
birdwing  pearlymussel  [Conradilla 
caelata),  clubshell  (Pleurobema  clava], 
cracking  pearlymussel  (Hemistena  lata), 
Ciunberland  bean  pearlymussel  (Villosa 
tiabalis),  Cumberlandian  combshell 
(Epioblasma  brevidens),  Ciunberland 
monkeyface  pearlymussel  (Quadnila 
intermedia),  dromedary  pearlymussel 
(Dromus  dramas),  fine-rayed  pigtoe 
(Fusconaia  cuneolus),  oyster  mussel 
(Epioblasma  capsaeformis),  purple  cat's 
paw  pearlymussel  (Epioblasma 
obliquata  obliquata),  shiny  pigtoe 
(Fusconaia  cor),  tubercled-blossom 
pearlymussel  (Epioblasma  torulosa 
torulosa),  tuigid-blossom  {>earlymussel 
(Epioblasma  turgidula),  winged 
mapleleaf  mussel  (Quadnila  fragosa), 
and  yellow-blossom  pearlymussel 
(Epioblasma  florentina  florentina))  and 
1  federally  listed  endangered  aquatic 
snail  (Andiony's  riversnail  (Atheamia 
anthonyi))  into  historic  habitat  in  the 
free-flowing  reach  of  the  Tennessee 
River  fit)m  about  1.4  RM  (2.2  km)  below 
Wilson  Dam  to  the  backwaters  of 
Pickwick  Reservoir,  Tennessee  River, 
Colbert  and  Lauderdale  counties, 
Alabama.  These  reintroduced 
populations  are  proposed  to  be 
classified  as  NEPs  imd«  section  10(j)  of 
the  Act  (see  the  "Status  of  Reintroduced 
Populations"  section  for  a  description  of 
the  proposed  NEPs). 

The  Alabama  lampmussel  (Lampsilis 
virescens)  (Lea  1858),  a  Tennessee  River 
system  endemic,  was  listed  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24062).  A  recovery  plan  for  this 
species  was  completed  in  July  1985 
(Service  1985a).  The  Alabama 
lampmussel  was  historically  known 
from  seven  rivers  in  the  Tennessee  River 
system  (Ortmann  1918,  Bogan  and 
Parmalee  1983,  Service  1985a).  The 
species  was  last  collected  at  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  to  be  extirpated  from 
the  shoal.  Currently,  the  species  is 
known  to  siuvive  only  in  the  upper 
Paint  Rock  River  system,  Jackson 
Coimty,  Alabama  (Service  1985a).  The 
delisting  objectives  in  the  recovery  plan 


caU  for  (1)  restoring  the  viability  of  the 
population  in  the  Paint  Rock  River  and 
its  tributaries;  (2)  reestabUshing  or 
discovering  viable  populations  in  two 
additional  rivers;  and  (3)  ensuring  there 
are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations.  No  downlisting  criteria  are 
provided  in  the  recovery  plan. 

The  birdwing  pearlymussel 
(Conradilla  caelata)  (Conrad  1834)  was 
listed  as  an  endangered  species  on  Jime 
14, 1976  (41  FR  24064),  and  a  recovery 
plan  for  the  species  was  finalized  in  July 
1984  (Service  1984a).  TTiis  species  was 
originally  known  from  11  rivers  in  the 
Tennessee  River  system,  and  one  record 
exists  frtim  an  imknown  location  in  the 
Cumberland  River.  The  species  was  last 
collected  frtjm  Muscle  Shoals  prior  to 
1925  (Ortmann  1925)  and  is  presiuned 
to  be  extirpated  from  the  shoal.  It 
currently  siuvives  in  the  Clinch  and 
Powell  Rivers  in  Tennessee  and 
Virginia,  and  in  the  Duck  and  Elk 
Rivers,  Teimessee  (Service  1984a).  The 
delisting  objectives  presented  in  the 
recovery  plan  call  for:  (1)  restoring  the 
viability  of  the  populations  in  the 
Clinch  and  Powell  Rivers;  (2) 
reestablishing  or  discovering  viable 
populations  in  three  additional  rivers 
(only  two  rivers  if  Columbia  Dam  on  the 
Duck  River  is  not  built);  (3)  ensuring 
there  are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations;  and  (4)  noticeable 
improvements  in  coal-related  problems 
and  substrate  quality  in  the  Powell 
River  and  no  increase  in  coal-related 
sedimentation  in  the  Clinch  River.  No 
downlisting  criteria  are  given  in  the 
recovery  plan. 

The  climshell  (Pleurobema  clava) 
(Lamarck  1819)  was  Usted  as  an 
endangered  species  on  January  22, 1993 
(58  FR  5642).  A  recovery  plan  for  the 
species  was  finalized  in  September  1993 
(Service  1993a).  This  widespread 
species  occurred  in  the  Ohio  River  and 
Lake  Erie  basins  but  now  survives  in 
only  a  few  small  and  isolated 
populations  in  both  basins  (Service 
1993a).  It  was  last  found  at  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  to  no  longer  survive  in 
this  river  reach.  The  downlisting 
objectives  in  the  recovery  plan  call  for 
the  establishment  of  ten  viable 
populations  and  ensuring  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  popidations.  The 
delisting  objectives  call  for:  (1)  the 
establishment  of  ten  viable  populations: 
(2)  populations  to  be  large  enough  to 
siuvive  a  single  adverse  ecological 
event;  and  (3)  ensuring  that  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations. 
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The  cracking  pearl3rmussel 
[Hemistena  lata)  (Rafinesque  1820)  was 
hsted  as  an  endangered  species  on 
September  28,  1989  (54  FR  39853).  A 
recovery  plan  for  the  species  was 
finalized  in  July  1991  {Service  1991). 
This  widespread  species  historically 
occurred  in  the  Ohio,  Cumberland,  and 
Tennessee  River  systems  (Bogan  and 
Parmalee  1983,  Service  1991).  It  has 
been  extirpated  throughout  much  of  its 
range.  It  was  last  collected  at  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presimied  to  no  longer  survive  in 
this  river  reach.  It  is  presently  known  to 
survive  at  only  a  few  shoals  in  the 
Clinch  and  Powell  Rivers  in  Tennessee 
and  Virginia  (Bogan  and  Parmalee  1983, 
Neves  1991).  This  species  possibly 
survives  in  the  Green  River,  Kentucky, 
and  below  Pickwick  Reservoir  in  the 
Tennessee  River,  Tennessee  (Service 
1991).  The  downlisting  objectives  in  the 
recovery  plan  call  for  the  establishment 
of  five  viable  populations  and  ensuring 
that  there  are  no  foreseeable  threats  to 
the  continued  existence  of  any  of  the 
populations.  The  delisting  objectives 
call  for  the  establishment  of  eight  viable 
populations. 

The  Cumberland  bean  pearlymussel 
(Villosa  trabalis)  (Conrad  1834)  was 
listed  as  an  endangered  species  on  Jime 
14, 1976  (41  FR  24064).  A  recovery  plan 
for  the  species  was  approved  August  22, 
1984  (Service  1984b).  This  species  was 
historically  known  from  ten  river 
systems  in  the  Cumberland  and 
Tennessee  river  basins  (Service  1984b). 
It  was  last  collected  at  Muscle  Shoals, 
which  may  represent  its  type  locality, 
prior  to  1925  (Ortmann  1925)  and  is 
presumed  to  be  extirpated  from  the 
shoal.  The  Cumberland  bean  currently 
survives  only  in  the  Hiwassee  River  in 
Tennessee  and  in  Buck  Creek,  the  Little 
South  Fork  of  the  Ciunberland  River, 
and  the  Rockcastle  River  system  in 
Kentucky  (Service  1984b).  The  delisting 
objectives  in  the  recovery  plan  call  for: 
(1)  restoring  the  viability  of  its 
populations  in  Buck  Creek,  the 
Rockcastle  River,  and  the  Little  South 
Fork  River  in  Kentucky;  (2) 
reestablishing  or  discovering  viable 
populations  in  two  additional  rivers; 
and  (3)  ensuring  that  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  No 
downlisting  criteria  are  given  in  the 
recovery  plan. 

The  Cumberland  monkeyface 
pearlymussel  [Quadrula  intermedia) 
(Conrad  1836)  was  listed  as  an 
endangered  species  on  June  24, 1976  (41 
FR  24064).  A  recovery  plan  for  the 
species  was  completed  in  November 
1983  (Service  1983a).  This  species  was 
historically  known  from  11  rivers  in  the 


Tennessee  River  system  (Service  1983a). 
It  was  last  collected  from  Muscle  Shoals 
around  1900  by  R.E.  Call  and  A.A. 
Hinkley  (Ortmarm  1925)  and  is 
presumed  to  be  extirpated  from  the 
shoal.  Currently,  the  species  survives 
only  at  a  few  shoals  in  the  Powell  River, 
Teimessee  and  Virginia,  and  the  Elk  and 
Duck  Rivers,  Tennessee  (Service  1983a). 
The  delisting  objectives  presented  in  the 
recovery  plan  call  for:  (1)  restoring  the 
viability  of  the  populations  in  the 
Powell  and  Elk  Rivers;  (2)  reestablishing 
or  discovering  viable  populations  in  two 
additional  rivers;  and  (3)  ensuring  that 
there  are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations.  No  downUsting  criteria  are 
given  in  the  recovery  plan. 

The  Cumberlandian  combshell 
[Epioblasma  brevidens)  (Lea  1831)  was 
listed  as  an  endangered  species  on 
January  10, 1997  (62  FR  1647).  This 
mussel  was  historically  distributed 
throughout  much  of  the  Cumberlandian 
Region  of  the  Teimessee  and 
Cimiberland  River  drainages  in 
Alabama,  Kentucky,  Teimessee,  and 
Virginia  (Gordon  1991).  Currently,  only 
small  populations  survive  in  a  few  river 
reaches  in  both  river  systems  (Gordon 
1991).  The  species  was  last  collected 
from  Muscle  Shoals  prior  to  1925 
(Ortmann  1925)  and  is  presumed  to  be 
extirpated  fitim  the  shoal.  Although  no 
Cumberlandian  combshell  recovery  plan 
has  been  developed,  a  recovery  outline, 
which  briefly  enumerates  anticipated 
recovery  actions,  was  developed  prior  to 
the  final  listing  decision..  The  recovery 
outline  identified  reintroduction  into 
historic  habitat  as  a  method  that  would 
likely  be  needed  to  recover  the  species. 

The  dromedary  pearlymussel  (Drom  us 
dromas)  (Lea  1845)  was  listed  as  an 
endangered  species  on  Jvme  24, 1976  (41 
FR  24064).  A  recovery  plan  for  the 
species  was  completed  in  November 
1983  (Service  1983b).  This  species  was 
historically  widespread  in  the 
Cumberland  and  Tennessee  River 
systems  (Bogan  and  Parmalee  1983).  It 
was  last  collected  at  Muscle  Shoals 
prior  to  1931  (van  der  Schalie  1939)  and 
is  presumed  to  be  extirpated  from  the 
shoal.  The  species  survives  at  a  few 
shoals  in  the  Powell  and  Clinch  Rivers, 
Teimessee  and  Virginia,  and  possibly  in 
the  Ciunberland  River,  Tennessee 
(Service  1983b,  Neves  1991).  The 
delisting  objectives  in  the  recovery  plan 
call  for:  (1)  restoring  the  viability  of  the 
populations  in  the  Clinch  and  Powell 
Rivers;  (2)  reestablishing  viable 
populations  in  three  additional  rivers; 
and  (3)  ensuring  there  are  no  foreseeable 
threats  to  the  continued  existence  of  any 
of  the  populations.  No  downlisting 


criteria  are  provided  in  the  recovery 
plan. 

The  fine-rayed  pigtoe  [Fusconaia 
cuneolus)  (Lea  1840)  was  Usted  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24064).  A  recovery  plan  for  the 
species  was  approved  in  September 
1984  (Service  1984c).  This  species  was 
historically  known  from  15  Tennessee 
River  tributaries  and  is  cxurently  known 
from  seven  rivers  (Service  1984c).  The 
species  was  last  collected  from  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  to  be  extirpated  frt>m 
the  shoal.  The  recovery  objectives  call 
for:  (1)  restoring  the  viability  of  the 
populations  in  the  Clinch,  Powell,  and 
North  Fork  Holston  Rivers  and  in  the 
Little  River  and  Copper  Creek  (Clinch 
River  tributaries);  (2)  reestablishing  or 
discovering  one  additional  viable 
population;  and  (3)  ensuring  there  are 
no  foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  No 
downlisting  criteria  are  given. 

The  oyster  mussel  [Epioblasma 
capsaeformis)  (Lea  1834)  was  listed  as 
an  endangered  species  on  January  10, 
1997  (62  FR  1647).  This  mussel  was 
historically  distributed  throughout 
much  of  the  Cumberlandian  Region  of 
the  Tennessee  and  Cumberland  River 
drainages  (Gordon  1991).  Currently, 
only  small  populations  survive  in  a  few 
river  reaches  in  both  river  systems 
(Gordon  1991).  The  species  was  last 
collected  from  Muscle  Shoals  prior  to 
1925  (Ortmann  1925)  and  is  presumed 
to  be  extirpated  from  the  shoal. 
Although  no  oyster  mussel  recovery 
plan  has  been  developed,  a  recovery 
outline,  which  briefly  enumerates 
anticipated  recovery  actions,  was 
developed  prior  to  the  final  listing 
decision.  The  recovery  outline 
identified  reintroduction  into  historic 
habitat  as  a  method  that  would  likely  be 
needed  to  recover  the  species. 

The  purple  cat's  paw  pearlymussel 
[Epioblasma  obliquata  obliquata) 
(Rafinesque  1820)  was  listed  as  an 
endangered  species  on  July  10, 1990  (55 
FR  28210).  A  recovery  plan  for  the 
species  was  finalized  in  March  1992 
(Service  1992).  This  once  widespread 
species  historically  occiirred  in  the 
larger  rivers  of  the  Ohio  River  system 
(Service  1992).  The  species  is  currently 
known  bxtm.  two  apparently 
nonreproducing  populations  (Green 
River,  Kentucky,  and  Ciunberland  River, 
Tennessee)  and  one  reproducing 
population  in  Killbuck  Creek, 
Muskingum  River  system,  Ohio.  It  was 
last  collected  at  Muscle  Shoals  by  A.  E. 
Ortmann  sometime  prior  to  1925 
(Ortmann  1925)  and  is  presumed  to  no 
longer  survive  in  this  river  reach.  The 
downlisting  objectives  in  the  recovery 
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plan  call  for:  (1)  the  estabhshment  of 
four  viable  populations;  (2)  two 
naturally  produced  year  classes  to  exist 
in  each  of  the  four  populations;  (3) 
biological  studies  on  the  species  to  have 
been  completed;  and  (4)  recovery 
meeisures  to  have  resulted  in  an  increase 
in  population  density  and/or  length  of 
the  river  inhabited.  The  delisting 
objectives  call  for  the  establishment  of 
six  viable  populations  in  addition  to 
criteria  (2)  through  (4)  above. 

The  shiny  pigtoe  {Fusconaia  cor) 
(Conrad  1834)  was  listed  as  an 
endangered  species  on  Jxme  14. 1976  (41 
FR  24064).  A  recovery  plan  for  the 
species  was  completed  in  July  1984 
(Service  1984d).  This  species  was 
historically  known  from  the  Tennessee 
River  and  ten  of  its  tributaries.  It  is 
currentiy  knoMra  from  five  river 
systems;  the  CUnch,  Powell,  North  Fork 
Holston,  Elk,  and  Paint  Rock  (Service 
1984d).  The  species  was  last  collected  at 
Muscle  Shoals  prior  to  1925  (Ortmann 
1925)  and  is  presumed  to  be  extirpated 
from  the  shoal.  The  delisting  objectives 
call  for:  (1)  restoring  the  viability  of  the 
populations  in  the  Clinch,  Powell, 
North  Fork  Holston,  and  Paint  Rock 
Rivers;  (2)  reestablishing  or  discovering 
one  additional  viable  population;  and 
(3)  ensuring  there  are  no  foreseeable 
threats  to  the  continued  existence  of  any 
of  the  populations.  No  downlisting 
criteria  are  provided  in  the  recovery 
plan. 

The  tubercled-blossom  pearlymussel 
(Epioblasma  tomlosa  torulosa)    - 
(Rafinesque  1820)  was  Hsted  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24062).  A  recovery  plan  for  the 
species  was  completed  in  January  1985 
(Service  1985b).  This  species  was 
historically  known  from  nine  rivers  in 
the  Ohio  Wver  system  (Service  1985b). 
The  species  was  last  collected  at  Muscle 
Shoals  around  1900  by  A.  A.  Hinkley 
(Ortmann  1925);  it  has  not  been 
collected  anywhere  since  1969 
(Stansbery  1976,  Service  1985b). 
However,  the  Service  continues  its 
efforts  to  determine  whether  any  extant 
populations  occur  and  the  species  is 
therefore  included  in  these  NEP 
proposals.  If  the  species  is  found  and 
can  be  propagated,  the  area  below 
Wilson  Dam  could  be  considered  for  a 
reintroduction  effort  without  going 
through  a  separate  NEP  rulemaking.  No 
downlisting  or  delisting  criteria  are 
presented  in  the  recovery  plan. 
However,  the  plan  does  call  for  recovery 
efforts  to  be  reevaluated  if  the  species  is 
found. 

The  turgid-blossom  pearlymussel 
[Epioblasma  turgidula)  (Lea  1858)  was 
listed  as  an  endangered  species  on  June 
14, 1976  (41  FR  24062).  A  recovery  plan 


for  the  species  was  completed  in 
January  1985  (Service  1985b).  This 
widespread  species  was  historically 
known  from  12  rivers  in  Arkansas, 
Missouri,  Tennessee,  and  Alabama 
(Service  1985b).  The  species  was  last 
collected  at  Muscle  Shoals  (its  type 
locahty,  along  with  the  Ciunberland 
River,  Tennessee)  prior  to  1925 
(Ortmaim  1925);  it  has  not  been 
collected  anywhere  since  the  early 
1960s  (Stansbery  1971,  Service  1985b). 
However,  the  Service  continues  its 
efforts  to  determine  whether  any  extant 
populations  occur  and  the  species  is 
therefore  included  in  these  NEP 
proposals.  If  the  species  is  found  and 
can  be  propagated,  the  area  below 
Wilson  Dam  could  be  considered  for  a 
reintroduction  effort  without  going 
through  a  separate  NEP  rulemaking.  No 
downhsting  or  delisting  criteria  are 
presented  in  the  recovery  plan. 
However,  the  plan  does  call  for  recovery 
efforts  to  be  reevaluated  if  the  species  is 
foimd. 

The  winged  mapleleaf  mussel 
[Quadnila  fragosa)  (Conrad  1835)  was 
listed  as  an  endangered  species  on  Jxuje 
20, 1991  (56  FR  28349).  The  final 
recovery  plan  for  the  species  was 
completed  in  June  1997  (Service  1997). 
This  species  was  historically  reported 
frtjm  34  rivers  in  12  states  in  the 
Mississippi  River  drainage  (Service 
1997).  It  is  now  believed  to  be 
extirpated  from  all  but  one  remnant 
population  in  the  St.  Croix  River 
between  Minnesota  and  Wisconsin.  The 
species  was  reported  from  the 
Tennessee  River  below  Wilson  Dam  by 
Scruggs  (1960).  However,  our  1997 
Recovery  Plan  reports  that  the  record 
may  be  the  mapleleaf  (Q.  quadnila) 
instead  of  the  winged  mapleleaf.  As  the 
winged  mapleleaf  was  historically 
reported  from  the  Wilson  Dam  tailwater, 
it  is  included  in  this  proposed  NEP. 
However,  because  of  the  question 
regarding  the  identification  of  the 
collection,  the  winged  mapleleaf  will 
not  be  released  into  the  NEP  area  until 
this  question  is  resolved.  The 
downlisting  objectives  in  the  recovery 
plan  call  for:  (1)  the  existence  of  three 
distinct  viable  populations  in  at  least 
two  tributaries  of  the  Mississippi  River 
basin;  and  (2)  the  long-term  protection 
of  all  three  populations.  Delisting 
objectives  call  for:  (1)  the  existence  of 
five  distinct  viable  populations;  and  (2) 
the  long-term  protection  of  all  five 
populations. 

The  yellow-Wossom  pearlymussel 
[Epioblasma  florentina  florentina)  (Lea 
1857)  was  Usted  as  an  endangered 
species  on  June  14,  1976  (41  FR  24062). 
A  recovery  plan  for  the  species  was 
completed  in  January  1985  (Service 


1985b).  This  species  was  historically 
known  from  1 3  rivers  in  the 
Ciunberiand  and  Tennessee  River 
systems  (Service  1985b).  The  species 
was  last  collected  at  Muscle  Shoals,  its 
type  locality,  prior  to  1925  (Ortmann 
1925);  it  has  not  been  collected 
anjrwhere  in  over  50  years  (Stansbery 
1971,  Service  1985b).  However,  the 
Service  continues  its  efforts  to 
determine  whether  any  extant 
populations  occur  and  the  species  is 
therefore  included  in  these  NEP 
proposals.  If  the  species  is  foimd  and 
can  be  propagated,  the  area  below 
Wilson  Dam  could  be  considered  for  a 
reintroduction  effort  without  going 
through  a  separate  NEP  rulemaking.  No 
downlisting  or  delisting  criteria  are 
presented  in  the  recovery  plan; 
however,  it  does  call  for  the  recovery 
efforts  to  be  reevaluated  if  the  species  is 
found. 

Anthony's  riversnail  [Atheamia 
anthonyi)  was  listed  as  an  endangered 
species  on  April  15, 1994  (59  FR  17994). 
TTie  final  recovery  plan  for  the  species 
was  completed  in  August  1997  (Service 
1997).  This  snail  was  historically  found 
in  the  Tennessee  River  and  the  lower 
reaches  of  some  of  its  tributaries  from 
Muscle  Shoals,  Colbert  and  Lauderdale 
coimties,  Alabama,  upstream  to  the 
Clinch  and  Nolichucky  Rivers, 
Tennessee  (Bogan  and  Parmalee  1983). 
Currentiy,  two  populations  are  known 
to  survive;  one  in  Limestone  Creek, 
Limestone  Coimty,  Alabama,  and  one  in 
the  Teimessee  River  and  the  lower 
portion  of  the  Sequatchie  River  (a 
tributary  to  this  reach  of  the  Tennessee 
River),  Marion  County,  Tennessee,  and 
Jackson  Coimty,  Alabama  (Service 
1996).  It  is  apparently  extirpated  from 
Muscle  Shoals  (Gamer,  personal 
conununication,  1997).  The  downlisting 
objectives  in  the  recovery  plan  call  for: 
(1)  the  estabhshment  of  four  viable 
populations;  (2)  two  naturally  produced 
year  classes  to  exist  in  each  of  the  four 
populations;  (3)  biological  studies  on 
the  species  to  have  been  completed;  (4) 
noticeable  improvements  in  water  and 
substratiun  quahty  where  habitat  is 
degraded;  (5)  each  of  the  populations  to 
be  protected  from  present  and 
foreseeable  threats;  and  (6)  all  four 
populations  to  remain  stable  or  increase 
over  a  10-year  period.  The  delisting 
objectives  call  for  the  establishment  of 
six  viable  populations  in  addition  to 
criteria  (2)  through  (5)  above  and  for  six 
populations  to  remain  stable  or  increase 
over  a  15-year  period. 

The  recovery  objectives  in  the 
recovery  plans  and  recovery  outiines  for 
the  aforementioned  species  generally 
agree  that,  to  reach  recovery:  (1)  existing 
populations  should  be  restored  to  viable 
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levels;  (2)  the  species  should  be 
protected  from  threats  to  their 
continued  existence;  and  (3)  viable 
populations  should  be  reestablished  in 
historic  habitat.  The  number  of  secure, 
viable  populations  (existing  and 
restored)  needed  to  achieve  recovery 
varies  from  species  to  species, 
depending  on  the  extent  of  the  species' 
former  range  (i.e.,  species  that  were 
once  widespread  require  a  greater 
number  of  populations  for  recovery  than 
species  that  were  historically  more 
restricted  in  distribution).  However,  the 
reestablishment  of  historic  populations 
is  a  critical  component  to  the  recovery 
of  all  these  species. 

Preliminary  Notification  and  Comment 

On  Jxme  18, 1997,  we  notified  (by 
mail,  54  letters)  potentially  affected 
congressional  offices.  Federal  and  State 
agencies,  local  governments,  and 
interested  parties  that  we  were 
considering  proposing  NEP  status  for  17 
moUusks.  We  received  six  written 
responses. 

TVA  suggested  that  although 
reintroduced  Cumberlandian  mussel 
species  might  survive  below  Wilson 
Dam,  they  might  not  be  able  to 
reproduce  there.  Based  on  the  unproved 
reproductive  success  of  the  mussel 
fauna  below  Wilson  Dam,  we  are 
optimistic  that  at  least  some  of  the 
Ciunberlandian  species  will  reproduce. 
However,  even  if  these  species  are 
unable  to  reproduce,  the  establishment 
of  nonreproducing  populations  of  listed 
Cumberlandian  mussels  will  assist  in 
the  recovery  effort.  Mussels  are  long- 
Uved  (40  years  or  more);  thus,  any 
siirviving  mussels  could  be  available  to 
researchers  and  managers  for  a  number 
of  years  after  they  are  reintroduced. 

TVA  cautioned  that  current 
conditions  (i.e.,  variations  in  hydro 
power  discharges,  seasonal  low 
dissolved  oxygen  levels,  urban  related 
impacts)  and  potential  impacts  (i.e., 
invasion  of  zebra  mussels,  navigation 
improvements,  and  additional 
mimicipal  developments)  are  likely  to 
Umit  the  success  of  mollusk 
reintroductions  below  Wilson  Dam.  We 
agree  that  there  are  many  factors  that 
could  limit  the  success  of  these 
proposed  mollusk  reintroductions,  but 
there  is  always  a  risk  of  failure  with  any 
EP  reintroduction.  There  are  only  a  few 
river  reaches  in  the  Tennessee  River 
basin  that  appear  to  have  suitable 
habitat  for  reintroductions.  Oiu'  goal  is 
to  recover  the  region's  federally  listed 
mussels;  therefore,  we  will  attempt  to 
reestablish  populations  in  as  many 
reaches  as  possible. 

TVA  encoiu-aged  us  to  evaluate  the 
reintroduction  sites  before  any  mollusks 


are  released.  The  ADGF,  in  cooperation 
with  the  Service,  is  evaluating  specific 
reaches  of  the  Wilson  Dam  tailwaters  for 
reintroductions. 

Although  TVA  expressed  some 
concerns  regarding  die  potential  success 
of  reintroducing  listed  mollusks  below 
Wilson  Dam,  their  response  to  the 
notice  was  generally  positive.  They 
agreed  that  now  (because  of  advances  in 
mussel  propagation  technology  and 
water  quality  improvements  below 
many  of  their  reservoirs)  "  *  *  *  may  be 
an  appropriate  time  to  start 
reintroducing  and  augmenting  mussel 
stocks  within  their  historic  ranges 
*  *  *"  in  the  Termessee  River  system. 
They  further  stated  that  designating 
NfEPs  below  Wilson  Dam  would  not 
result"*  *  *  in  any  additional 
regidatory  burden  for  TVA,"  and  they 
offered  to  assist  in  reintroducing 
mollusks  below  Wilson  Dam.  We 
appreciate  TVA's  comments  and  their 
generally  positive  assessment  of  the 
notice,  and  we  especially  appreciate 
their  offer  to  assist  in  mussel 
reintroductions  below  Wilson  Dam.  Our 
agencies  have  had  a  long  and  productive 
relationship  with  regard  to  mussel 
recovery  issues,  and  we  look  forward  to 
a  continued  partnership  that  will  work 
toward  recovering  the  Tennessee  River 
valley's  aquatic  mollusk  resources. 

The  Director  of  the  ADGF  reconfirmed 
his  support  for  the  project  and  stated: 
"This  is  an  opportunity,  to  take  a  major 
step  towards  restoring  the  native  faima 
of  our  rivers  to  their  historic  diversity." 

Although  the  proposed  action  will  not 
occiu  wiAin  the  State  of  Tennessee,  the 
Executive  Director  of  the  Teimessee 
Wildlife  Resources  Agency  (TWRA) 
supported  the  designation  of  NEPs  and 
mollusk  reintroductions  below  Wilson 
Dam.  He  stated: 

We  understand  that  this  is  part  of  the 
ongoing  program  conducted  by  state  and 
federal  agency  partners  to  improve  the  status 
of  these  mollusks  where  they  no  longer  need 
endangered  species  protection. 

A  consulting  firm  (Firm)  for  the  City 
of  Florence,  Alabama,  (City)  provided 
information  on  the  City's  plans  to 
construct  a  submerged  muliport  diffuser 
in  the  Tennessee  River  below  Wilson 
Dam  as  part  of  a  sewer  system 
improvement  project.  The  Firm  stated: 

We  hope  that  you  will  coordinate  your 
department's  restocking  program  with  the 
City's  plans  to  avoid  the  areas  that  may  be 
affected  by  both  the  relocation  program  and 
subsequent  diffuser  construction. 

We  are  aware  of  the  City's  proposed 
construction  project,  and  we  assured  the 
Firm  and  the  City  that  the 
reintroduction  of  endangered  mollusks 
under  this  proposed  NEP  designation 


would  not  negatively  impact  the  City's 
proposed  sewer  system  improvement 
project. 

Letters  of  support  were  also  received 
from  the  University  of  North  Alabama 
and  a  local  chapter  of  the  Sierra  Club. 

Status  of  Reintroduced  Populations 

We  propose  to  reintroduce 
populations  of  16  mussels  (Alabama 
lampmussel,  birdwing  pearlymussel, 
clubshell,  cracking  pearlymussel,    • 
Cumberland  bean  pearlymussel, 
CiHnberlandian  combshell,  Cumberland 
monkeyface  pearlymussel,  dromedary 
pearlymussel,  fine-rayed  pigtoe,  oyster 
mussel,  purple  cat's  paw  pearlymussel, 
shiny  pigtoe,  tubercled-blossom 
pearljrmussel,  turgid-blossom 
pearlymussel,  winged  mapleleaf  mussel, 
and  yellow-blossom  pearlymussel))and 
1  freshwater  snail  (Anthony's  riversnail) 
in  the  fr«e-flowing  reach  of  the 
Tennessee  River  from  about  1.4  river 
miles  (RM)  (2.2  kilometers  [km])  below 
Wilson  Dam  to  the  backwaters  of 
Pickwick  Reservoir  (RM  258.0  [412.8 
kilometers  [km])  to  RM  246.0  (393.6 
km])in  Colbert  and  Lauderdale  counties, 
Alabama. 

These  populations  are  proposed  to  be 
designated  NEPs  according  to  the 
provisions  of  section  10(j)  of  the  Act. 
None  of  these  species  are  known  to 
currenUy  exist  in  this  river  reach  or  in 
tributaries  to  this  reach  nor  are  they 
expected  to  populate  the  area 
immediately  below  Wilson  Dam.  Thus, 
to  give  the  regulatory  reUef  provided  by 
a  NEP  designation  for  any  reintroduced 
listed  mollusk  that  may  move  upstream 
to  the  base  of  Wilson  Dam  or  into 
tributaries  of  this  reach,  we  propose  that 
the  geographic  boundaries  of  the  NEP 
designation  extend  from  the  base  of  the 
Wilson  Dam  (RM  259.4  [414.0  km]  to 
the  backwaters  of  the  Pickwick 
Reservoir  (RM  246.0  (393.6  km])  and 
include  the  lower  5  RM  (8  km)  of  all 
tributaries  that  enter  the  river  reach 
from  the  tailwaters  of  Wilson  Dam  to  the 
backwaters  of  Pickwick  Reservoir. 
Additionally,  if  any  of  the  reintroduced 
endangered  mollusks  move  upstream 
beyond  the  lower  5  RM  (8  km)  of  these 
tributaries,  the  animals  will  be 
presiuned  to  have  come  from  the 
reintroduced  NEP,  and  the  boimdaries 
of  the  NEP  will  be  enlarged  to  include 
the  entire  range  of  the  expanded 
population,  lihus,  the  proposed  NEP 
designation  includes  the  following:  the 
free-flowing  reach  of  the  Tennessee 
River  from  the  base  of  Wilson  Dam 
downstream  to  the  backwaters  of 
Pickwick  Reservoir  (about  12  RM  [19 
km])  and  5  RM  (8  km)  upstream  of  all 
tributaries  to  this  reach  in  Colbert  and 
Lauderdale  Counties,  Alabama. 
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We  considered  designating  EP  status 
instead  of  NEP  status  for  these 
reintroductions.  However,  the 
designation  of  NEP  status,  which 
provides  for  the  maximum  degree  of 
management  flexibility  and  regulatory 
relief  was  necessary  to  gain  the  support 
of  local  governments,  State  agencies, 
industry,  local  conmumities,  and 
landowners.  Therefore,  we  believe  it  is 
the  appropriate  designation  for 
reintroducing  these  species  under 
section  10{j).We  will  ensure,  through 
our  section  10  permit  authority  and 
section  7  consultation  process,  that  the 
use  of  animals  from  any  donor 
population  for  this  proposed 
reintroduction  project  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  the  donor  population. 
Therefore,  if  any  introduced 
populations  become  established  and  are 
subsequently  lost,  it  would  not  reduce 
the  UkeUhood  of  the  species'  siuvival  in 
the  wild  or  jeopardize  its  continued 
existence.  In  fact,  the  anticipated 
success  of  these  reintroductions  will 
enhance  the  species'  conservation  status 
by  extending  their  present  range  into 
currently  imoccupied  historic  habitat 

Locatioii  of  Reintroduced  Population 

The  sites  for  the  proposed 
reintroductions  (firee-flowing  reach  of 
the  Tennessee  River  between  Wilson 
Dam  and  the  backwaters  of  Pickwick 
Reservoir,  Colbert  and  Lauderdale 
Counties,  Alabama)  are  within  the 
proposed  NEP  areas;  these  NEP  areas  are 
totally  isolated  from  existing 
populations  of  these  species  by  large 
reservoirs;  and  none  of  these  moilusks 
are  known  to  occur  in  reservoir  habitat. 
These  reservoirs  will,  therefore,  act  as 
barriers  to  the  expansion  of  these 
species  upstream  or  downstream  in  the 
main  stem  of  the  Tennessee  River  and 
ensure  that  these  proposed  NEPs  remain 
geographically  isolated  and  easily 
identifiable  as  distinct  populations. 

Management 

The  proposed  dates  for  these 
reintroductions,  the  specific  sites 
(between  about  1.4  river  miles  RM  (2.2 
km]  below  Wilson  Dam  to  the 
backwaters  of  Pickwick  Reservoir  RM 
258.0  (412.8  km)  to  RM  246.0  (393.6  km) 
in  Colbert  and  Lauderdale  coiuities, 
Alabama)  where  the  mussel  and  snail 
species  will  be  released,  and  the  actual 
number  of  individuals  to  be  released 
cannot  be  determined  at  this  time. 
Individual  endangered  mussels  to  be 
used  in  the  proposed  NEP 
reintroductions  will  be,  primarily, 
artificially  propagated  juveniles. 
However,  it  is  possible  that  wild  adult 
stock  of  some  mussels  could  be  released 


into  the  area  (see  below).  Mussel 
propagation  and  juvenile  rearing 
technology  are  currently  being 
developed  using  nonendangered 
surrogate  species,  and  it  is  expected  that 
juvenile  endangered  mussels  of  some 
species  will  be  available  for  the 
reintroduction  effort  within  2  to  3  years. 
The  parent  stock  for  juveniles  to  be  used 
for  the  NEPs  will  come  from  existing 
wild  populations,  and  in  most  cases 
they  will  be  returned  live  to  that  wild 
population.  Under  some  circumstances, 
adult  endangered  mussels  could  be 
permanently  relocated  to  propagation 
bcilities  or  be  moved  directly  into  the 
NEP  areas.  Anthony's  riversnails  will  be 
collected  frt>m  a  large  naturally 
reproducing  population  located  in  the 
Tennessee  River,  Jackson  County, 
Alabama,  and  Marion  County, 
Tennessee,  and  relocated  directly  into 
the  NEP  area. 

The  permanent  removal  of  adults 
from  the  wild  for  their  use  in 
reintroduction  efforts  could  occur  when 
one  or  more  of  the  following  conditions 
exists:  (1)  sufficient  adult  endangered 
mussels  and  Anthony's  riversnails  are 
available  within  a  donor  population  to 
withstand  the  loss  without  jeopardizing 
their  continued  existence;  (2)  the 
species  must  be  removed  from  an  area 
because  of  an  imminent  threat  that  is 
likely  to  eliminate  the  popidation  or 
specific  individuals  present;  or  (3)  when 
the  donor  population  is  not 
reproducing.  To  ensure  that  the 
nonlethal  use  of  a  parent  stock  or  the 
pennanent  removal  of  adults  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  donor  population  of  the 
species,  a  section  10  (a)(1)(A)  permit 
will  be  issued  before  any  take  occurs. 
We  will  coordinate  these  actions  with 
■the  appropriate  lead  Regions  and  State 
natural  resources  agencies. 

We  do  not  believe  these  proposed 
reintroductions  would  conflict  with 
existing  or  proposed  human  activities  or 
hinder  public  utilization  of  the 
proposed  NEP  areas,  ff  this  proposed 
rule  is  finalized,  the  NEPs  would  be 
treated  as  threatened  species  under  all 
provisions  of  the  Act,  except  section  7 
(see  "Legislative"  section  of  these  rules). 
The  NEPs  are  treated  under  section 
7(a)(4)  of  the  Act  as  species  proposed  to 
be  listed  under  the  Act.  For  proposed 
species,  section  7(a)(4)  requires  that 
Federal  agencies  confer  with  the  Service 
on  actions  that  the  Federal  agency  itself 
finds  are  likely  to  jeopardize  a  species' 
continued  existence.  We  then  produce  a 
conference  report  outlining  measures 
that  could  be  taken  to  avoid  jeopardy. 
However,  the  measures  we  recommend 
are  only  advisory.  The  Federal  agency  is 
not  required  to  implement  any  of  the 


recommended  measures,  and  the  Act 
does  not  prohibit  the  Federal  agency 
from  implementing  the  Federal  action  as 
was  originally  planned.  Therefore,  these 
proposed  reintroductions  are  not 
expected  to  conflict  with  existing  or 
proposed  Federal  activities  in  the  NEP 
areas. 

The  Act,  imder  section  10(j),  allows 
special  rules  (protective  regulations), 
which  contain  all  prohibitions  and 
exceptions  regarding  the  taking  of 
individual  anhnals,  to  be  written  for 
experimental  populations.  Thus,  section 
17.85  (a)(3)  of  the  proposed  special  rule 
defines  the  circimistances  imder  which 
it  will  be  a  violation  of  the  Act  to  take 
animals  from  these  introduced 
populations.  We  do  not  expect  these 
proposed  reintroductions  to  conflict 
with  existing  or  proposed  Federal 
activities  or  to  hinder  the  pubUc's 
utilization  of  the  NEP  areas.  We  will 
work  cooperatively  with  private 
landowners  and  will  not  impose  any 
land-use  restrictions  on  private  lands  for 
the  recovery  of  these  species  without 
prior  conciurence  from  the  landowners. 

Public  Comments  Solicited 

We  intend  for  any  rule  that  is  finally 
adopted  to  be  as  effective  as  possible. 
Therefore,  we  invite  the  public, 
concerned  government  agencies,  the 
scientific  community,  industry,  and 
other  interested  parties  to  submit 
comments  or  recommendations 
concerning  any  aspect  of  this  proposed 
rule  (see  "Ad(fresses"  section). 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?,  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?,  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?.  (4)  Would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example,  §  17.11 
Endangered  and  threatened  wildlife).  (5) 
Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  imderstanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior,  room  7229. 1849  C  Street.  NW, 
Washington,  DC  20240.  You  may  also  e- 
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mail  the  comments  to  this  address: 
Exsec@ios.doi.gov 

However,  as  noted  earlier,  all 
conmients  related  to  the  proposed 
reintroduction  to  establish  the 
nonessential  experimental  populations 
should  be  directed  to  the  Service's 
Asheville,  North  Carolina  Field  Office 
(see  ADDRESS  section).  Comments  must 
be  received  within  60  days  of 
publication  of  this  proposed  rule  in  the 
Federal  Register. 

Any  final  decision  on  this  proposed 
rule  will  take  into  consideration  the 
comments  and  any  additional 
information  received.  These  may  lead  to 
a  final  rule  that  differs  from  this 
proposal. 

National  EnTironmental  Policy  Act 

We  have  determined  that  the  issuance 
of  a  proposed  rule  for  these  NEPs  is 
categorically  excluded  imder  oiu- 
National  Environmental  Policy  Act 
procedures  (516  DM  6,  Appendix  1.4  B 
(6)),  which  states: 

*  *  *  The  reintroduction  or 
supplementation  (e.g.,  stocking]  of  native, 
formerly  native,  or  established  species  into 
suitable  habitat  within  their  historical  or 
established  range,  where  no  or  negligible 

environmental  disturbances  are  anticipated 

*  *  * 

Paperwork  Reduction  Act 

This  proposed  nUe  contains  no 
collections  of  information  reqtiiring 
approval  from  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Required  Determinations 

This  proposed  rule  to  designate  NEP 
status  for  16  mussels  and  1  freshwater 
snail  in  the  free-flowing  reach  of  the 
Tennessee  River  below  Wilson  Dam  in 
Colbert  and  Lauderdale  Coimties, 
Alabama,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  smaU  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.). 

Shellfish  harvesting  in  the  United 
States  is  domlAated  by  small  firms.  Of 
the  441  firms  included  in  Standard 
Industrial  Code  0913  for 
"establishments  primarily  engaged  in 
the  catching  or  taking  of  shellfish,"  421 
have  fewer  than  20  employees,  353  have 
fewer  than  five  employees.  These 
figiu'es  include  saltwater  shellfishing 
(lobsters,  crabs,  clams,  etc.)  so 
freshwater  mussel  harvesting  is  only  a 
fraction  of  this  small  industry  (Office  of 
Advocacy,  U.S.  Small  Business 
Administration  based  on  data  provided 
by  the  Department  of  Commerce,  Bureau 
of  the  Census). 

The  rule  is  not  expected  to  have  any 
impact  on  the  use  of  the  river.  Mussels 


are  harvested  bova  the  relevant  reach 
primarily  by  diving  from  one  or  two 
person  boats.  Harvesters  are  seeking 
larger  mussels  of  a  dozen  specific 
permitted  species  to  be  used  as  seed  in 
the  Japanese  cultured  pearl  industry. 
Two  endangered  species  are  already 
present  in  the  area  and  divers  are 
careful  to  identify  species  in  situ  to 
avoid  carrying  extra  weight  to  the 
surface.  The  added  species  are  not 
expected  to  complicate  this  task.  Other 
river  activities  will  not  be  affected. 

The  final  rule  will  not  significantly 
change  costs  to  industry  or  government. 
Fmthermore,  this  nde  produces  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

This  rule  is  not  a  significant 
regulatory  action  and  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  imder  Executive  Order  12866.  It 
is  not  a  major  rule  imder  5  U.S.C. 
804(2),  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  rule  will 
not  have  an  annual  economic  effect  of 
$100  million  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  tinits  of 
government.  A  cost-benefit  and 
economic  analysis  not  required.  The 
area  affected  by  this  rule  consists  of  a 
very  limited  and  discrete  geographic 
segment  (only  12  river  miles)  of  the 
Tennessee  River  in  northern  Alabama. 
Therefore  no  significant  impacts  on 
existing  economic  activities  associated 
with  this  stream  reach  as  a  result  of  this 
rule  are  anticipated. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Designating  reintroduced 
populations  of  federally  listed  species  as 
NEPs  significantly  reduces  the  Act's 
regulatory  requirements  regarding  the 
reintroduced  listed  species  within  the 
NEP.  Because  of  the  substantial 
regulatory  relief  provided  by  NEP 
designations,  the  Service  does  not 
believe  the  reintroduction  of  these 
moUusks  would  conflict  with  existing  or 
proposed  human  activities  or  hinder 
public  utilization  of  the  Tennessee  River 
system. 

This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  l^e  rights  and  obligations 
of  their  recipients.  Because  there  are  no 
expected  impacts  or  restrictions  to 
existing  human  uses  of  the  Tennessee 
River  as  a  resiUt  of  this  rule,  no 
entitlements,  grants,  user  fees,  loan 
programs  or  the  rights  and  obligations  of 
their  recipients  are  expected  to  occur. 


This  rule  will  not  raise  novel  legal  or 
policy  issues.  The  Service  has 
previously  promulgated  more  than  a 
dozen  section  10  (j)  rules  for 
experimental  populations  of  other  listed 
threatened  and  endangered  species  in 
various  localities  since  1984.  The  rules 
are  designed  to  reduce  the  regulatory 
burden  that  would  otherwise  exist  when 
reintroducing  listed  species  to  the  wild. 

We  have  determined  and  certified, 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1501  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities.  Further,  this  rule  will 
not  "significantly  or  imiquely"  affect 
small  governments.  A  Small 
Government  Agency  Plan  is  not 
required.  The  ADGF,  which  manages 
the  aquatic  mollusks  in  the  Tennessee 
River  below  Wilson  Dam,  requested  the 
Service  consider  this  reintroduction 
tmder  a  NEP  designation.  However,  they 
will  not  be  required  by  the  Act  to 
specifically  manage  for  any 
reintroduced  species. 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12630,  the 
Attorney  General  Guidelines, 
Departmental  Guidelines,  and  the 
Attorney  General  Supplemental 
Guidelines  to  determine  the  taking 
implications  of  this  proposed  rule  if  it 
were  promulgated  as  currently  drafted. 
The  implementation  of  this  proposed 
rule  will  not  result  in  any  "taking" 
under  the  5th  Amendment.  In 
accordance  with  Executive  Order  12630, 
the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Designating  reintroduced  populations 
of  federally  listed  species  as  NEPs 
significantly  reduces  the  Act's 
regulatory  requirements  regarding  the 
reintroduced  listed  species  within  the 
NEP.  Under  NEP  designations,  the  Act 
requires  a  Federal  agency  to  confer  with  - 
the  Service  if  the  agency  determines  that 
its  action  within  the  NEP  is  likely  to 
jeopardize  the  continued  existence  of 
the  reintroduced  species.  However,  even 
if  an  agency  action  would  totally 
eliminate  a  reintroduced  species  from  a 
NEP  and  jeopardize  the  species 
continued  existence,  the  Act  does  not 
compel  a  Federal  agency  to  stop  a 
project,  deny  issuing  a  permit,  or  cease 
any  activity.  Additionally,  regulatory 
relief  can  be  provided  here  regarding 
take  of  reintroduced  species  within  NEP 
areas,  and  the  special  rule  has  been 
proposed  stipulating  that  there  would 
be  no  violation  of  the  Act  for 
unavoidable  and  unintentional  take 
(including  killing  or  injuring)  of  these 
reintroduced  mollusks,  when  such  take 
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is  non-negligent  and  incidental  to  a 
legal  activity  (e.g.,  boating,  commercial 
navigation,  commercial  musseling, 
fishing)  and  the  activity  is  in  accordance 
with  State  laws  or  regiUations.  Because 
of  the  substantial  regulatory  relief 
provided  by  NEP  designations,  the 
Service  does  not  believe  the 
reintroduction  of  these  molfusks  would 
conflict  with  existing  or  proposed 
human  activities  or  hinder  public 
utilization  of  the  Tennessee  River 
system. 

This  proposed  nde  has  been  reviewed 
under  Executive  Order  12612  to 
determine  FederaUsm  considerations  in 
policy  formulation  and  implementation. 
This  proposed  rule  does  not  require  a 
Federalism  assessment  under  Executive 
Order  12612  since  it  will  not  have  any 
significant  Federalism  effects  as 
described  in  the  order.  Nevertheless,  we 
have  endeavored  to  cooperate  with  the 
Alabama  Division  of  Game  and  Fish  in 
thepreparation  of  this  proposed  rule. 

The  Department  of  the  Interior  has 
determined  that  this  proposed 
regulation  meets  the  applicable 
standards  provided  in  sections  (3)(a) 
and  (3)(b)(2)  of  Executive  Order  12988. 
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Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 
I,  tide  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h).  revise  the  entries  in 
the  table  under  CLAMS  for  "Clubshell": 
"Combshell,  Cumberlandian"; 
"Lampmussel,  Alabama";  "Mussel, 
Oyster";  "Mussel,  winged  mapleleaf'; 
"Pearlymussel,  birdwing"; 
"Pearlymussel,  cracking"; 
"Pearlymussel,  Ciunberland  bean"; 
"Pearlymussel,  Ciunberland 
monkeyface";  "Pearlymussel, 
dromedary";  "Pearlymussel,  purple 
cat's  paw";  "Pearl)rmus8el,  tubercled- 
blossom";  "Pearlymussel,  turgid- 
blossom";  and  "Pearl)Tnussel,  yellow- 
blossom";  "Pigtoe,  fine-rayed";  "Pigtoe, 
shiny";  and  the  table  entry  under 
SNAILS  for  "Riversnail.  Anthony's"  to 
read  as  follows: 

§17.11    Endangered  and  threatened 
wildlife. 

***** 

(h)*  *  * 


Status 


When  list- 
ed 


Critical  hat>i- 
tat 


Special 
rules 


Clams 
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Species 


Common  name 


Scientific  name 


Historic  range 


Experimental  popu- 
lation or  vertebrate 
population  where 
endangered  or 
threatened 


Status 


When  list- 
ed 


Critical  habi- 
tat 


Special 
rules 


Clubshelt Pleurobema  dava 


Do 


do 


U.S.A.  (AL,  IL,  IN, 
KY,  Ml,  OH,  PA, 
TN,  WV). 

do 


NA 


U.S.A.  (AL— The 
free-flowing  reach 
of  the  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  the 
baclnvaters  of 
Pickwick  Res- 
en/oir  [about  12 
RM  (19  km)]  and 
5  RM  [8  km]  up- 
stream of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 


XN 


488 
488, 


NA  NA 

NA  17.85(a) 


Combsheil, 
Cumberiandian. 
Do 


Epioblasma 
brevidens. 
do 


U.S.A.  (AL,  KY.  TN,      NA  

VA). 

do U.S.A.  (AL— deregu- 
lated zone  in  the 
Tennessee  R., 
see  17.85(a)). 


E 
XN 


602 

602, 


NA  NA 

NA  17.85(a) 


Lampmussel,  Ala- 
bama. 
Do 


Lampsilis  virescens 
do 


U.S.A.  (AL,  TN) NA  E 


do U.S.A.  (AL-deregu-    XN 

lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


15 
15, 


NA  NA 

NA  17.85(a) 


Mussel,  oyster Epioblasma 

capsaeformis. 
Do do 


U.S.A.  (AL,  KY,  TN,      NA  

VA). 

do U.S.A.  (AL— deregu- 
lated zone  in  Vhe 
Tennessee  R., 
see  17.85(a)). 


XN 


602 
602, 


NA  NA 

NA  17.85(a) 


Mussel,  winged 
mapleleaf. 


Do 


Ouadrula  fragosa 


..do 


U.S.A.  (AL.  lA,  IL,         NA  

IN,  KY.  MN.  MO, 
NE.  OH,  OK,  TN. 
WV). 
do U.S.A.  (AL— deregu- 
lated zone  in  ttie 
Tennessee  R., 
see  17.85(a)). 


XN 


426 


426.. 


NA 


NA 


NA  17.85(a) 


Peariymussel. 
birdwing. 
Do 


Conradilla  caelata 
do 


U.S.A.  (AL,TN,VA)      NA 


..do 


U.S.A.  (AL— deregu-    XN 
lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


15 
15.  i_ 


NA  NA 

NA  17.85(a) 


Peariymussel,  crack-      Hemistena 
ing.                              (=  Lastena)  lata. 
Do do 


U.S.A.  (AL.  IL.  IN,         NA  

KY,  OH,  TN,  VA). 
do  U.S.A.  (AL— deregu- 
lated zone  in  the 
Tennessee  R., 
'       see  17.85(a)). 


XN 


OQO 

366,  ft_ 


NA  NA 

NA  17.85(a) 


Species 


Common  name 


Scientific  name 


Experimental  popu- 
lation or  vertebrate  ,.,.       ,.  .      _^    , .    ^. 
Historic  range            population  where         Status      Wnenlist-     Cntical  habi-        Speaal 
endangered  or  ^  ^  f^'es 
threatened 


Peariymussel,  Cum- 
beriand  beam. 
Do 

Peariymussel,  Cum- 
beriand 
monkeyfaoe. 
Do 

Peariymussel,  drome- 
dary. 
Do 

* 

Peariymussel,  purple 
cat's  paw. 

Do 

* 

Peariymussel, 
tubercled-blossom. 

Do 

Peariymussel,  turgid- 
blossom. 

Do 

* 

Peariymussel,  yellow- 
blossom. 

Do 

Pigtoe,  fine-rayed  

Do 

* 

Pigtoe,  shiny 


Villosa(=Micromya)      U.S.A.  (AL,  KY.  TN.      NA  E 

trabalis.  VA). 

do do  U.S.A.  (AL— deregu-    XN 

lated  zone  in  the 
Tennessee  R., 
see  17.85(a)).. 

Quadrula  intermedia     U.S.A.  (AL,  TN,  VA)      NA E 


..do 


..do 


Dromus  Dramas U.S.A.  (AL,  KY,  TN. 

VA). 
do do  


U.S.A.  (AL— deregu-     XN 
lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


NA 


U.S.A.  (AL— deregu-     XN  1 
lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


Epioblasma 
obliquata 
obliquata. 

do 


U.S.A.  (AL,  IL,  IN, 
KY,  OH,  TN). 


NA 


.do 


U.S.A.  (AL— deregu-    XN 
lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


Epioblasma 
(=Dysnomia) 
torulosa  torulosa. 

do 


U.S.A.  (AL,  IL,  IN, 
KY,  TN.  WV). 


NA 


..do 


Epioblasma 
(=Dysnomia) 
turgidula. 

do 


U.S.A.  (AL,  TN) 


.do 


U.S.A.  (AL— deregu-     XN 

lated  zone  in  the 

Tennessee  R.. 

see  17.85(a)). 
NA E 


U.S.A.  (AL— deregu-    XN 
lated  zone  in  the 
Tennessee  R., 
see  17.85(a)). 


Epioblasma 
florentina 
ftorentina. 

do 


U.S.A.  (AL.  TN) 


NA 


do 


U.S.A.  (AL— deregu-     XN 
lated  zone  in  the 
Tennessee  R.. 
see  17.85(a)). 


Fusconaia  cuneolus     U.S.A.  (AL,  TN,  VA) 
do Do 


Fusconaia  cor  (=  U.S.A.  (AL.  TN,  VA) 

edgariana). 


NA 

U.S.A.  (AL— deregu- 
lated zone  in  the 
Tennessee  R., 
17.85(a)). 


NA 


E 
XN 


15 
15.  i_ 

15 
15. »_ 


15 
5,. 


15 


15, 


15 


15. 


15 

15, 


15 

15, 


IS 


NA  NA 

NA  17.85(a) 

NA  NA 

NA  17.85(a) 


NA       NA 

NA     17.85(a) 


NA 


NA 


NA 


394 

394 NA     17.85(a) 


NA  NA 

NA  17.85(a) 

NA  NA 

NA  17.85(a) 


NA       NA 
NA    17.85(a) 


NA        NA 
NA    17.85(a) 


NA 
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Species 

Historic  range 

Experimental  popu- 
lation or  vertebrate 
population  where 
endangered  or 
threatened 

Status 

When  list- 
ed 

Critical  habi- 
tat 

Common  name             Scientific  name 

Special 
rules 

Do do 

do 

.    U.S.A.  (AL— deregu- 
lated zone  in  the 
Tennessee  R., 
see  17.85(a)). 

XN 

15, 

NA 

17.85(a) 

Snails 


Riversnail,  Anttiony's     Atheamia  anthonyi 
Do do 


U.S.A.  (AL.  GA,  TN)     NA  

do U.S.A.  (AL— deregu- 
lated zone  in  the 
Tennessee  R., 
see  17.85(a)). 


E 
XN 


538 

538.. 


NA 
NA 


NA 
17.85(a) 


3.  Section  17.85  is  amended  by  §17.85    Special  rules — invertebrates.  (i) 

adding  text  to  read  as  follows:  (a)(1)  What  species  are  covered  by  this 

special  rule? 

Common  name 

Alabama  lampmussel 

Anttiony's  riversnail  „ 

birdwing  peartymussel 

clubshell 

cracking  peartymussel  

Cumberland  bean  peartymussel '. _ 

Cumbertandian  combshell  ; » 

CumtMriand  monkeyface  peartymussel  „ 

dromedary  peartymussel  ..., „ 

fine-rayed  pigtoe „ 

oyster  mussel  

purple  cat's  paw  peartymussel 

shiny  pigtoe 

tubercled-blossom  peartymussel 

turgid-blossom  peartymussel , 

winged  mapteleaf  mussel '. ..,. 

yeltow-blossom  peartymussel 


Scientific  name 


Lampsilis  virescens. 
Atheamia  anthonyi. 
Conradilla  caelata. 
Pleurotiema  ciava. 
Hemistena  lata. 
Villosa  trabalis. 
Epioblasma  brevidens. 
Ouadnjla  intermedia. 
Dromus  dromas. 
Fusconaia  cuneolus. 
Epiol>lasma  capsaefonnis. 
Epioblasma  o.  obliquata. 
Fusconaia  cor. 

Epioblasma  tomlosa  tomlosa. 
Epioblasma  turgidula. 
Ouadnjla  fragosa. 
Epk)blasma  f .  florentina. 


(ii)  [Reserved] 

(2)  Where  does  this  special  rule 
apply? 

(i)  The  designated  recovery  areas 
classified  as  ^4EPs  for  the 
aforementioned  17  moUusks  in 
paragraph  (a)(l)(i)  of  this  section  are 
within  the  species'  historic  ranges  and 
are  defined  as  follows: 

The  free-flowing  reach  of  the  Tennessee 
River  from  the  base  of  Wilson  Dam 
downstream  to  the  backwaters  of  Pickwick 
Reservoir  (RM  258.0  [412.8  km)  to  RM  246.0 
(393.6  kmjabout  12  RM  (19  km])  and  5  RM 
(8  km)  upstream  of  all  tributaries  to  this 
reach  in  Colbert  and  Lauderdale  Counties, 
Alabama. 

(ii)  None  of  the  aforementioned 
species  is  known  from  any  of  the 
tributaries  to  the  free-flowing  reach  of 
the  Tennessee  River  below  Wilson  Dam, 
Colbert  and  Lauderdale  Counties, 


Alabama.  In  the  future,  if  any  of  the 
aforementioned  1 7  mollusks  are  foimd 
upstream  beyond  the  lower  5  RM  (8  km) 
of  these  tributaries,  we  will  presmne  the 
animals  to  have  come  from  the 
reintroduced  NEP,  and  the  boimdaries 
of  the  NEP  will  be  enlarged  to  include 
the  entire  range  of  the  expanded 
population. 

(3)  What  is  the  legal  status  of  the 
species  described  in  the  rule? 

(i)  The  species  identified  for 
reintroduction  in  paragraph  (a)(1)  of  this 
section  are  listed  as  "endangered"  and 
protected  under  50  CFR  17.11  (h).  The 
Alabama  lampmussel,  birdwing 
pearlymussel,  clubshell,  cracking 
pearlymussel,  Ciunberland  bean 
pearlymussel,  Ciunberlandian 
combshell,  Cumberland  monkeyface 
pearlymussel,  dromedary  pearlymussel, 
fine-rayed  pigtoe,  oyster  mussel,  purple 


cat's  paw  pearlymussel,  shiny  pigtoe, 
tubercled-blossom  pearlymussel,  turgid- 
blossom  pearlymussel,  winged 
mapleleaf  mussel,  yellow-blossom 
pearlymussel,  and  Anthony's  riversnail, 
identified  in  paragraph  (a)(2)  of  this 
section,  are  nonessential  experimental 
populations.  These  NEPs  will  be 
managed  in  accordance  with  these 
provisions. 

(ii)  We  find,  under  50  CFR  17.81  (b), 
that  the  reintroduction  of  an 
experimental  population  of  the 
aforementioned  1 7  mollusks  into  their 
historic  range  will  further  their 
conservation.  We  also  find,  imder  50 
CFR  17.81(c)(2)  that  the  experimental 
population  is  not  essential  to  the 
continued  existence  of  the  species  in  the 
wild. 

(4)  What  activities  are  prohibited? 
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(i)  You  may  not  take  any  of  the 
aforementioned  17  moUusks  in  the  wild 
within  these  species'  NEP  areas  except 
in  accordance  with  the  applicable  laws 
or  regulations  of  the  State  of  Alabama 
and  as  provided  by  these  rules.  We  may 
refer  imauthorized  take  of  these  species 
to  the  appropriate  authorities  for 
prosecution. 

(ii)  This  provision  does  not  exempt 
Federal  agencies  from  compljring  with 
section  7(a)(4)  of  the  Act,  which 
requires  them  to  confer  with  the  Service 
if  they  propose  an  action  that  is  likely 
to  jeopardize  the  continued  existence  of 
one  or  more  of  these  species. 

(iii)  You  may  not  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any  of 
the  aforementioned  17  moUusks,  or 
parts  thereof,  bom  these  NEPs  that  are 
taken  or  possessed  in  violation  of  these 
regulations  or  in  violation  of  the 
applicable  laws  or  regulations  of  the 
State  of  Alabama. 

(iv)  You  may  not  attempt  to  commit, 
solicit  another  to  commit,  or  cause  to  be 


committed  any  offense  defined  in  this 
paragraph  (a). 

(5)  What  activities  are  allowed? 

(i)  Throughout  the  entire  NEP  areas 
for  the  aforementioned  17  mollusks,  you 
will  not  be  in  violation  of  the  Act  for 
unavoidable  and  unintentional  take 
(including  killing  or  injiu-ing)  of  these 
species  when  such  take  is  incidental  to 
a  legal  activity,  such  as  fishing,  boating, 
commercial  navigation,  trapping, 
wading,  mussel  harvesting,  or  other 
activities,  and  the  activity  is  in 
accordance  with  the  laws  or  regulations 
of  the  State  of  Alabama. 

(ii)  Throughout  the  entire  NEP  areas 
for  the  aforementioned  17  mollusks,  no 
Federal  agency  or  its  contractors  will  be 
in  violation  of  the  Act  for  take  of  these 
species  resulting  &t)m  any  authorized 
agency  action. 

(6)  What  are  we  doing  for  these 
species? 

(i)  We  will  continuously  evaluate  the 
process  of  the  aforementioned  17 
mollusk  reintroductions.  We  will 
prepare  periodic  progress  reports  and 
fully  evduate  these  reintroduction 


efforts  after  5  and  10  years  to  determine 
whether  to  continue  or  terminate  the 
reintroduction  efforts. 

(ii)  We  will  work  cooperatively  with 
private  landowners  and  will  not  impose 
any  land-use  restrictions  on  private 
lands  for  the  recovery  of  these  species 
without  prior  concurrence  from  the 
landowners. 

(iii)  We  do  not  intend  to  change  the 
NEP  designations  to  "essential 
experimental,"  "threatened,"  or 
"endangered"  without  the  full 
cooperation  of  the  State  of  Alabama  and 
the  affected  parties  within  the  NEP 
areas.  Additionally,  we  will  not 
designate  critical  habitat  for  these  NEPs. 
We  cannot  designate  critical  habitat 
under  the  NEP  classification,  as 
provided  by  16  U.S.C.  1539(j)(2)(C)(ii). 

(b)  [Reserved] 

Dated:  April  30, 1999. 

Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Paiics. 

[FR  Doc.  99-13490  Filed  5-26-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notic«  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  this 
information  collection  on  or  before  June 
25,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  D.C.,  20523,  (202)  712- 
1365  or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-001 7. 

Form  No.:  AID  1440-3. 

Title:  Contractor's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development/Contractor's 
Invoice  and  Contract  Abstract. 

Type  of  Review:  Renewal  of 
Information  Collection. 


Purpose:  USAID  finances  host  cotmtry 
contracts,  for  technical  and  professional 
services  and  for  the  construction  of 
physical  facilities,  between  the 
contractors  for  such  services  and 
entities  in  the  coimtry  receiving 
assistance  imder  loan  or  grant 
agreements  with  the  recipient  country. 
USAID  is  not  a  party  to  these  contracts, 
and  the  contracts  are  not  subject  to  the 
FAR.  In  its  role  as  the  financing  agency, 
USAID  needs  some  means  of  collecting 
information  directly  from  the 
contractors  supplying  such  services  so 
that  it  may  take  appropriate  action  in 
the  event  that  the  contractor  does  not 
comply  with  applicable  USAID 
regulations.  The  information  collection, 
recordkeeping,  and  reporting 
requirements  are  necessary  to  assure 
that  USAID  funds  are  expended  in 
accordance  with  statutory  requirements 
and  USAID  policies. 

Annual  Reporting  Burden: 

Respondents:  30. 

Total  annual  responses:  360. 

Total  annual  hours  requested:  210 
hours. 

Dated:  May  18, 1999. 
Willette  L.  Smith, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  99-13523  Filed  5-26-99;  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  Intemational 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  hitemational 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/ or  continuing 
information  collections,  as  reqiured  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  b\irden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  this 
information  collection  on  or  before  June 
25, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  Intemational 
Development,  Room  2.07-106,  RRB, 
Washington,  D.C.,  20523,  (202)  712- 
1365  or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0035. 

Form  No.:  AID  1550-2. 

Title:  Computation  of  Percentage  of 
Private  Ftmding  for  PVO's  Intemational 
Activities. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  USAID  is  required  to  collect 
information  regarding  the  financial 
support  of  private  and  voluntary 
organizations  registered  with  the 
Agency.  The  information  is  used  to 
determine  the  eligibility  of  PVOs  to 
receive  USAID  funding. 

Annual  Reporting  Burden: 

Respondents:  240. 

Total  armual  responses:  245. 

Total  annual  hours  requested:  368 
hours. 

Dated:  May  18, 1999.  y 

Willette  L.  Smith, 

Chief  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  of 

Management. 

[PR  Doc.  99-13524  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  611S-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  Intemational 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  hitemational 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
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the  paperwork,  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Send  comments  on  this 
information  collection  on  or  before  July 
6, 1999. 

FOR  RfRTHER  tNFORMATKM  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  international 
Development,  Room  2.07-106,  RRB, 
Washington,  D.C.,  20523,  (202)  712- 
1365  or  via  e-mail  bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORR'.ATION: 

OMB  No:  0MB  04 1 2-0020. 

Form  Afo.;  AID  1450-4. 

Title:  Supplier's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development  for  Project 
Commodities/Invoice  and  Contract 
Abstract. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  When  USAID  is  not  a  party 
to  a  contract  which  it  finances,  it  needs 
some  means  of  collecting  information 
directly  from  the  suppUers  of  such 
commodities  and  related  services  to 
enable  it  to  take  appropriate  action  in 
the  event  that  they  do  not  comply  with 
applicable  USAID  regulations.  The 
information  collection,  recordkeeping, 
and  reporting  requirements  are 
necessary  to  assure  that  USAID  funds 
are  expended  in  accordance  with 
statutory  requirements  and  USAID 
policies.  It  also  allows  for  positive 
identification  of  transactions  where 
overcharges  occur. 

Annual  Reporting  Burden: 
Respondents:  33. 
Total  annual  responses:  99. 
Total  annual  hours  requested:  65 
hours. 

Dated:  May  18, 1999. 
WUlette  L.  Smith, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

[FR  Doc.  99-13525  Filed  5-26-99;  8:45  am) 

BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

SubmiMion  for  OMB  Review; 
Comment  Request 

May  20, 1999. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utihty  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  ciurently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iMormation  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

National  A^cultural  Statistics  Service 

Title:  Field  Crops  Objective  Yield. 

OMB  Control  Number:  0535-0088. 

Sununary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
current  official  State  and  national 
estimates  of  crop  and  livestock 
production.  General  authority  for  these 
data  collection  activities  is  granted 
under  U.S.  Code  Title  7,  Section  2204. 
This  statute  specifies  that  the  Secretary 
of  Agricultm-e  shall  procure  and 
preserve  all  information  concerning 
agricidture  which  he  can  obtain  *  *  * 


and 


by  the  collection  of  statistics  * 
shall  distribute  them  among 
agriculturists.  Data  collected  in  this 
information  collection  sets  yield 
estimates  for  wheat,  com,  cotton, 
soybeans,  and  potatoes.  The  Objective 
Yield  Survey  provides  an  unbiased 
input  by  utilizing  plant  counts  and 
other  measurements  dvuing  the  growing 
season.  This  information  is  one  of  the 
information  sources  used  in  making 
agricultural  policy  decisions.  NASS  will 
collect  information  using  a  survey. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on 
sample  fields  of  wheat,  com,  cotton, 
soybean,  potatoes,  and  durum  wbeat. 
The  information  will  be  used  to 
anticipate  loan  receipts  and  pricing  of 
loan  stocks  for  grains. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  8,100. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  4,013. 

National  Agricultural  Statistics  Service 

Title:  Egg,  Chicken,  and  Turkey 
Surveys. 

OMB  Control  Number:  0535-0004. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricult\iral 
Statistics  Service  (NASS)  is  to  prepare 
and  issue  current  official  State  and 
national  estimates  of  crop  and  Uvestock 
production.  Thousands  of  farmers, 
ranchers,  agribusinesses  and  others 
volimtarily  respond  to  nationwide 
surveys  about  crops,  livestock,  prices, 
and  other  agricultural  activities. 
Estimates  of  egg,  chicken,  and  turkey 
production  are  an  integral  part  of  this 
program.  General  authority  for  these 
data  collection  activities  is  granted 
under  U.S.  Code  Title  7,  Section  2204. 
This  statute  specifies  that  the  Secretary 
of  Agricultiue  shall  procure  and 
preserve  all  information  concerning 
agriculture  which  he  can  obtain  by  the 
collection  of  statistics  and  shall 
distribute  them  among  agriculturists. 
Information  pubUshed  from  the  surveys 
in  this  docket  are  needed  by  USDA 
economists  and  government  policy 
makers  to  ensure  the  orderly  marketing 
of  broilers,  turkeys  and  eggs. 

Need  and  Use  of  the  Information: 
Statistics  on  these  poultry  products 
contribute  to  a  comprehensive  program 
of  keeping  the  government  and  poultry 
industry  abreast  of  anticipated  changes. 
All  of  the  poultry  reports  are  used  by 
producers,  processors,  feed  dealers,  and 
others  in  the  marketing  and  supply 
channels  as  a  basis  for  their  production 
and  marketing  decisions. 
Description  of  Respondents:  Faima. 
Number  of  Respondents:  6,883. 
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Frequency  of  Responses:  Reporting: 
Weekly.  Monthly,  Annually. 
Total  Burden  Hours:  5,421. 

Food  and  Natrition  Service 

Title:  FSP-State  Agency  Options. 

OA£B  Control  Number:  0584-New. 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977,  as  amended  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(PRWORA)  establishes  a  program 
whereby  needy  households  apply  for 
and  receive  food  stamp  benefits.  It 
specifies  national  eligibility  standards 
but  allows  State  agencies  certain  options 
in  administering  the  program.  These 
options  relate  to  establishing  a  homeless 
shelter  deduction;  establishing, 
periodically  reviewing,  and  updating 
standard  utility  allowances  to  be  used  in 
excess  sh^ter  cost  computation;  and 
establishing  a  methodology  for  offsetting 
costs  of  producing  self-employment 
income.  The  Food  and  Nutrition  Service 
(FNS)  will  collect  information  from 
State  agencies  on  the  methods  used  to 
calculate  these  deductions  and 
allowances. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  from  State 
agencies  on  how  the  various  Food 
Stamp  Program  implementation  options 
will  be  determined.  The  information 
collected  will  be  used  by  FNS  to 
establish  quality  control  reviews, 
standards,  and  self-employment  costs. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  49. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  296. 
Nancy  B.  Sternberg, 
Departmental  Clearance  Officer. 
[PR  Doc.  99-13473  Filed  5-26-99;  8:45  am) 

BtLUNG  COOC  341(M>1-M 


DEPARTMENT  OF  AGRICULTURE 

OfficA  of  Small  and  Disadvantaged 
Businass  Utilization 

Federal  Subcontracting  Forum, 
Workshop  and  Opportunities  Fair 

agency:  U.S.  Department  of  Agricultiu^ 
(USDA),  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
ACTION:  Notice  of  meeting. 

summary:  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  at  the  U.S.  Department  of 
Agriculture  (USDA)  will  hold  a  Federal 
Subcontracting  Forum,  Workshop  and 
Opportimities  Fair  on  Wednesday,  June 
23, 1999.  from  9:00  AM  to  4:00  PM  in 


the  Jamie  L.  Whitten  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-9501.  The 
morning  session,  which  will  consist  of 
presentation  topics  bom.  feat\ired  guest 
speakers  and  the  conduct  of  the 
workshop,  will  be  held  in  Room  107-A 
from  9  AM  to  12  Noon.  The 
subcontracting  opportimities  fair  will 
take  place  in  tfie  afternoon  in  the  Patio 
of  the  building  from  1:30  to  4:00  PM. 
Attendance  at  the  morning  session  is 
open  to  large  business  concerns  and 
non-profit  organizations.  Small  business 
concerns  are  invited  to  participate  in  the 
afternoon  session.  Presentation  topics 
include  the  Office  of  Federal 
Prociirement  Policy's  (OFPP)  Initiatives 
Relating  to  the  Small  Business  Program 
including  the  new  OFPP  Policy  Letters 
on  Coaling  and  Subcontracting;  the 
Small  Business  Administration's  (SBA) 
Role  in  2  Subcontracting  and  the  Future 
of  Subcontracting;  the  Small 
Disadvantaged  Business  (SDB)  Reform — 
Interim  Rules  Published  by  the  Federal 
Acquisition  Regulation  Council;  the 
SDB  Procurement  Mechanisms 
including  the  Subcontracting  Evaluation 
Factor  for  SDB  Participation  &  Monetary 
Subcontracting  Incentives;  Reporting 
Requirements — including  the  new 
(supplemental)  SDB  Reports;  the  new 
Historically  Underutilized  Business 
Zone  (HUBZone)  Subcontracting  Goal; 
the  Role  of  the  Commercial  Market 
Representative;  An  Update  on  SBA's 
Procurement  Marketing  and  Access 
Network  (PRO-Net)  System;  and  An 
Update  on  the  USDA  Subcontracting 
Program.  Among  the  guest  speakers  will 
be  Linda  Williams,  Associate  Deputy 
Administrator  for  the  OFPP,  and  Robert 
C.  Taylor,  Manager  of  the  Federal 
Subcontracting  Program  at  the  SBA. 
Confidential  and  proprietary 
information  will  not  be  discussed.  A 
number  of  large  business  concerns  and 
non-profit  organizations  will  be 
represented  at  the  opportimities  fair  to 
discuss  upcoming  subcontracting 
opportimities.  Seating  at  the  fonmi/ 
workshop  is  limited,  and  reservations 
are  required.  Reservations  will  be  taken 
on  a  first-come,  first-served  basis. 
DATES:  Reservations  must  be  made  by 
June  15, 1999  (fax  or  e-mail  only). 
ADDRESSES:  Confirm  by  facsimile  at 
(202)  720-3001.  Confirm  by  e-mail  at 
janet.bayloi@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  D'Amico,  USDA/OSDBU.  1400 
Independence  Avenue,  SW,  AG  STOP 
9501,  Washington,  DC  20250-9501, 
telephone:  (202)  720-7117,  or  visit  the 
OSDBU  Home  Page  on  the  Internet  at 
www.usda.  gov/da/smallbus.html  imder 
the  What's  New  Section.  If  you  need 


special  accommodations  to  participate 

in  the  event,  please  notify  Loretta 

D'Amico  by  June  15  at  (202)  720-7117 

(v)  or  through  the  Federal  Information 

Relay  Service  at  1-800-877-8339 

(voice/tdd). 

Sharron  L.  Harris, 

Director,  Office  of  Small  and  Disadvantaged 

Business  Utilization. 

[PR  Doc.  99-13441  Filed  5-26-99;  8:45  am] 

BHJJNG  CODE  3410-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclcet  No.  99-002-2] 

University  of  Sasicatchewan; 
Availability  of  Determination  of 
Nonreguiated  Status  for  Flax 
Genetically  Engineered  for  Tolerance 
to  Soil  Residues  of  Sulfonylurea 
Herbicides 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
oiu  determination  that  the  University  of 
Saskatchewan's  flax  line  designated  as 
CDC  Triffid,  which  has  been  genetically 
engineered  for  tolerance  to  soil  residues 
of  sulfonylurea  herbicides,  is  no  longer 
considered  a  regulated  article  imder  our 
regulations  governing  the  introduction 
of  certain  genetically  engineered 
organisms.  Our  determination  is  based 
on  our  evaluation  of  data  submitted  by 
the  University  of  Saskatchewan  in  its 
petition  for  a  determination  of 
nonreguiated  status  and  oiir  analysis  of 
other  scientific  data.  This  notice  also 
annoimces  the  availability  of  our 
written  determination  docmnent  and  its 
associated  enviroimiental  assessment 
and  finding  of  no  significant  impact. 
EFFECTIVE  DATE:  May  19,  1999. 

ADDRESSES:  The  determination,  an 
enviroimiental  assessment  and  finding 
of  no  significant  impact  and  the  petition 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  White,  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  4700 
River  Road  Unit  147,  Suite  5B05, 
Riverdale.  MD  20737-1236;  (301)  734- 
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5940.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  734-4885;  e-mail: 
kay.peterson@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  1, 1998,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
98-335-Olp)  from  the  Crop 
Development  Centre  (CDC)  of  the 
University  of  Saskatchewan  (CDC/ 
Saskatchewan)  of  Saskatchewan, 
Saskatoon,  Canada,  seeking  a 
determination  that  a  flax  {Linum 
usitatissimum  L.)  line  designated  as 
CDC  Triffid,  which  has  been  genetically 
engineered  for  tolerance  to  residues  of 
sulifonylurea  herbicides  in  soil,  does  not 
present  a  plant  pest  risk  and,  therefore, 
is  not  a  regulated  article  imder  APHIS' 
regulations  in  7  CFR  part  340. 

On  March  4, 1999,  APHIS  published 
a  notice  in  the  Federal  Register  (64  FR 
10442-10443,  Docket  No.  99-002-1) 
announcing  that  the  CDC/Saskatchewan 
petition  had  been  received  and  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS,  the 
Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  in 
regulating  the  subject  flax  line  and  food 
products  derived  from  it.  In  the  notice, 
APHIS  solicited  written  comments  from 
the  public  as  to  whether  the  CDC  Triffid 
flax  line  posed  a  plant  pest  risk.  The 
comments  were  to  have  been  received 
by  APHIS  on  or  before  May  3, 1999. 
APHIS  received  no  comments  on  the 
subject  petition  diuing  the  designated 
60-day  comment  period. 

Analysis 

The  CDC  Triffid  flax  line  has  been 
genetically  engineered  to  contain  a 
modified  acetolactate  synthase  {als) 
gene  derived  from  Arabidopsis  thaliana. 
The  als  gene  encodes  a  modified 
acetolactate  snjrthase  enzyme  that 
extends  to  root  tissues  the  reported 
natural  ability  of  flax  to  withstand 
siUfonylurea  herbicides.  The  subject  flax 
line  also  contains  and  expresses  the 
nopaline  synthase  (nos)  gene  derived 
from  Agmbacterium  tumefaciens  and 
the  neomycin  phosphotransferase-II 
(nptll)  gene  derived  from  Escherichia 
coli.  The  nos  and  npt/7  genes  were  used 
as  selectable  markers  diuing  the  plant 
transformation  process.  Expression  of 
the  added  genes  is  controlled  in  part  by 
gene  sequences  from  the  plant  pathogen 
A.  tumefaciens,  and  the  A.  tumefaciens 
method  was  used  to  transfer  the  added 
genes  into  the  parental  Norlin 
commercial  flax  variety. 


The  CDC  Triffid  flax  line  has  been 
considered  a  regulated  article  imder 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  from  a  plant  pathogen. 
However,  evaluation  of  data  from  field 
tests  and  site  monitoring  conducted  in 
Canada  indicates  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  the  environmental  release  of 
the  CDC  Triffid  flax  fine. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  CDC/Saskatchewan  and  a 
review  of  other  scientific  data  and  field 
tests  of  the  subject  flax  line,  APHIS  has 
determined  that  the  CDC  Triffid  flax 
line:  (1)  Exhibits  no  plant  pathogenic 
properties;  (2)  is  no  more  likely  to 
become  a  weed  than  flax  varieties 
developed  by  traditional  plant  breeding; 
(3)  is  imlikely  to  increase  the  weediness 
potential  for  any  sexually  compatible 
cultivated  or  wild  species;  (4)  will  not 
harm  nontarget  organisms,  including 
threatened  or  endangered  species  or 
organisms  that  are  recognized  as 
beneficial  to  the  agriciUtural  ecosystem; 
and  (5)  will  not  cause  damage  to  raw  or 
processed  agriciUtural  commodities. 
Therefore,  APHIS  has  concluded  that 
the  subject  flax  line  and  any  progeny 
derived  from  hybrid  crosses  with  other 
flax  varieties  will  be  as  safe  to  grow  as 
flax  in  traditional  breeding  programs 
that  is  not  subject  to  regulation  under  7 
CFR  part  340. 

The  effect  of  this  determination  is  that 
CDC/Saskatchewan's  CDC  Triffid  flax 
line  is  no  longer  considered  a  regulated 
article  under  APHIS'  regulations  in  7 
CFR  part  340.  Therefore,  the 
requirements  pertaining  to  regulated 
articles  imder  those  regulations  no 
longer  apply  to  the  subject  flax  line  or 
its  progeny.  However,  importation  of  the 
CDC  Triffid  flax  line  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 


reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  CDC/Saskatchewan's 
QX^  Triffid  flax  line  and  lines 
developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  Usted  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  EXI,  this  21st  day  of 
May  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  99-13515  Filed  5-26-99;  8:45  am] 
BILLMQ  CODE  M10-34-P 


DEPARTMENT  OF  AGRICULTURE 

Frank  Church-River  of  No  R«tum, 
Wildemess,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  draft  environmental 
impact  statement  (SEIS). 

summary:  The  Forest  Service  is  in  the 
process  of  developing  a  plan  for  future 
management  of  the  Frank  Church-River 
of  No  Return  Wildemess  (FC-RONRW). 
Review  of  the  comments  received  on  the 
Frank  Church-River  of  No  Return  Draft 
Environmental  Impact  Statement  has 
led  the  Forest  Service  to  revise 
management  direction,  which  will  be 
accomplished  by  issuing  two  additional 
NEPA  documents  to  the  public.  The 
Forest  Service  will  prepare  a  site 
specific  analysis  for  noxious  weed 
control  through  a  separate  finalized  EIS. 
A  supplemental  draft  EIS  will  be 
prepared  analyzing  six  new  alternatives 
along  with  new  information.  The  final 
EIS  will  be  responsive  to  comments 
received  on  both  the  draft  and 
supplemental  draft  EIS. 
DATES:  The  supplemental  draft  EIS  is 
expected  to  be  available  for  public 
review  and  comment  in  mid  Summer, 
1999.  Once  the  Supplemental  draft  is 
released,  pubUc  comment  will  be 
accepted  through  December  1, 1999. 
The  Forest  Service  Interdisciplinary 
Team  will  analyze  the  comments  on  the 
supplemental  draft  EIS  and  prepare  a 
final  EIS.  The  final  EIS  is  expected  to  be 
available  in  the  Fall  of  2000  and  a 
record  of  decision  (ROD)  will  be  signed 
shortly  thereafter.  The  final  EIS  for  site 
specific  Noxious  Weed  Control  and 
ROD  will  be  released  in  mid  Summer 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Wotring.  Coordinator,  FC-RONRW,  RR2 
Box  600,  Hwy  93  S,  Salmon,  ID  83467. 
telephone  208-756-5131. 
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SUPPLEMENTARY  INFORMATION:  On 
December  7, 1994,  the  Forest  Service 
published  in  the  Federal  Register,  a 
Notice  of  Intent  to  prepare  an  EIS  to 
develop  a  management  plan  for  the  FC- 
RONRW.  On  January  23, 1998.  the 
Environmental  Protection  Agency 
published  a  notice  of  availability  of  the 
draft  EIS  and  infonned  the  public  of  a 
90-day  review  period.  The  review 
period  was  later  extended  to  February  1, 
1999.  During  the  public  review,  1643 
comments  were  received  on  the  draft. 

Review  of  the  comments  received  has 
led  the  Forest  Service  to  supplement  the 
range  of  alternatives,  add  new 
information  and  revise  the  management 
direction  described  in  the  draft  EIS.  The 
Forest  Service  has  decided  to  respond  to 
noxious  weed  concerns  by  moving 
forward  with  a  separate  final  analysis 
for  site  specific  noxious  weed  control. 
The  supplemental  draft  EIS  will  analyze 
six  new  alternatives  along  with  new 
information  identified  firom  public 
comments.  The  supplemental  analysis 
will  continue  to  be  responsive  to  the 
issues  identified  in  the  draft  EIS 
including:  the  acceptable  level  of 
commercial  aircraft  use  and  degree  of 
maintenance  on  specific  landing  strips; 
Recreation  Opportuaiity  Spectrum  (ROS) 
settings;  determining  acceptable 
campsite  locations  and  conditions;  and 
determining  capacities  for  both  river 
and  land  recreation. 

The  supplemental  draft  EIS  will 
describe  and  analyze  six  new 
alternatives:  two  alternatives  emphasize 
ciurent  level  of  use;  two  alternatives 
emphasize  opportimities  for 
noncommercial  float  boat  use;  one 
alternative  emphasizes  wilderness 
preservation  and  one  alternative 
emphasizes  private  jet  boat  use. 

The  selected  alternatives  will  result  in 
amendments  of  the  land  use  plans  for 
the  administrative  units  in  the  Forest 
Service  within  the  FC-RONR 
Wilderness. 
George  Matejko, 

Lead  Forest  Supervisor FC-RONRW.  Salmon- 
Challis  National  Forest. 

[FR  Doc.  99-13491  Filed  5-26-99;  8:45  am] 

BtUJNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  Scientists  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Committee 
of  Scientists  is  scheduled  for  June  12, 
1999,  in  Denver,  Colorado.  The  purpose 


of  the  meeting  is  for  the  Department  and 
the  Forest  Service  to  brief  the  committee 
on  aspects  of  draft  planning  regulations 
and  for  the  committee  to  compare  the 
general  themes  and  approaches  in  the 
draft  reg\ilations  with  the  themes  and 
approaches  set  out  in  the  committee's 
March  15, 1999,  report.  The  meeting  is 
open  to  the  public. 

DATES:  A  meeting  is  scheduled  for  June 
12, 1999,  in  Denver,  Colorado. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  at  the  Denver 
International  Airport,  15500  East  40th 
Avenue,  Denver,  Colorado.  The  meeting 
will  begin  at  10  a.m.  and  end  at  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Cunningham,  Designated  Federal 
Official  to  the  Committee  of  Scientists, 
telephone:  202-205-1523. 

SUPPI.EMENTARY  iNFORMATK>N:  The 
Committee  of  Scientists  was  chartered 
to  provide  scientific  and  technical 
advice  to  the  Secretary  of  Agriculture 
and  the  Chief  of  the  Forest  Service  on 
improvements  that  can  be  made  to  the 
National  Forest  System  land  and 
resource  management  planning  process 
(62  FR  43691;  August  15, 1997). 

Dated:  May  24, 1999. 
Gloria  Manning, 
Acting  Deputy  Chief,  NFS. 
IFR  Doc.  99-13545  Filed  5-2&-99;  8:45  amj 

BILLINO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Uncoln-Plpestone  Rural  Water; 
Existing  System  North/Lyon  County 
Phase  and  Northeast  Phase  Expansion 
Project 

agency:  Rural  Utilities  Service.  USDA. 

ACTION:  Notice  of  availability  of  final 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  a  Final  Environmental  Impact 
Statement  (EIS)  for  the  Lincoln- 
Pipestone  Rural  Water  Existing  System 
North/Lyon  County  Phase  and  Northeast 
Phase  Expansion  Project.  The  Draft  EIS 
was  prepared  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (U.S.C.  4231  et  seq.)  in 
accordance  with  the  CoimcU  on 
Environmental  Quality's  (CEQ). 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
1500—1508)  and  RUS's  Environmental 
Policies  and  Procedures  (7  CFR  1794). 
RUS  invites  comments  on  the  FEIS. 


DATES:  Written  comments  on  the  FEIS 
will  be  accepted  on  or  before  June  28, 
1999. 

ADDRESSES  FOR  FURTHER  INFORMATION: 
To  send  comments  or  for  more 
information,  contact:  Mark  S.  Plank. 
USDA.  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff, 
1400  Independence  Avenue,  Stop  1571, 
Washington,  DC  20250,  telephone  (202) 
720-1649,  fax  (202)  720-0820,  or  e-mail: 
mplank@rus.usda.gov. 

A  copy  of  the  FEIS  or  an  Executive 
Summary  can  be  obtained  over  the 
Internet  at  http://www.usda.gov/rus/ 
water/ees/environ.htm.  The  files  are  in 
a  portable  dociunent  format  (pdf);  in 
order  to  review  or  print  the  document, 
users  need  to  obtain  a  free  copy  of 
Acrobat  Reader.  The  Acrobat  Reader  can 
be  obtained  fitom  http:// 
www.adobe.com/prodindex/acrobat/ 
readstep.html.  . 

Copies  of  the  FEIS  will  be  available 
for  public  review  during  normal 
business  hours  at  the  following 
locations: 
USDA  Service  Center,  Rural 

Development,  1424  E.  College  Drive, 

Suite  500,  Marshall,  MN  56258,  (507) 

532-3234,  Ext.  203.  Limited  copies  of 

the  Draft  EIS  will  be  available  for 

distribution  at  this  address. 
USDA  Rural  Development  State  Office, 

410  AgriBank  Building,  375  Jackson 

Street,  St.  Paul,  MN  55101-1853, 

(612)  602-7800.  Limited  copies  will 

be  available  for  distribution  at  this 

address. 
USDA,  Rural  Development,  810  10th 

Ave.  SE,  Suite  2,  Watertown,  SD 

57201-5256,  (605)  886-8202.  Limited 

copies  will  be  available  for 

distribution  at  this  address. 
Lincoln-Pipestone  Rural  Water.  East 

Highway  14,  P.O.  Box  188.  Lake 

Benton,  MN  56149,  (507)  368-4248. 

Limited  copies  will  be  available  for 

distribution  at  this  address. 
Marshall  Public  Library.  301  W.  Lyon, 

Marshall,  MN  56258.  (507)  537-7003 
Ivanhoe  Public  Library,  P.O.  Box  54, 

Ivanhoe,  MN  56142.  (507)  694-1555 
Canby  Public  Library,  110  Oscar  Ave., 

N,  Canby.  MN  56220,  (507)  223-5738 
Deuel  Coimty  Extension  Service,  419 

3rd  Ave.  S,  P.O.  Box  350,  Clear  Lake, 

SD  57226,  (605)  874-2681 
Lincoln  County  Extension  Service,  402 

N.  Harold,  Ivanhoe;  MN  56142,  (507) 

694-1470 
Lyon  County  Extension  Service,  1400  E. 

Lyon  St.,  Marshall,  MN  56258,  (507) 

537-6702 
Yellow  Medicine  County  Extension 

Service,  1000  10th  Ave.  Clarkfield, 

MN  56223 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  EIS  is  to  evaluate  the 
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potential  environmental  effects  of  a 
project  proposal  located  in 
southwestern  Minnesota.  The  proposal 
to  which  RUS  is  responding  involves 
providing  financial  assistance  for  the 
development  and  expansion  of  a  public 
rural  water  system.  The  applicant  for 
this  proposal  is  a  public  body  named 
Lincoln-Pipestone  Rural  Water  (LPRW). 
LPRW's  main  office  is  located  in  Lake 
Benton,  Minnesota.  Specific  project 
activities  are  and  have  included  the 
development  of  groundwater  soiut:es 
and  production  well  fields  and  the 
construction  of  water  treatment  facilities 
and  water  distribution  networks.  The 
counties  in  Minnesota  affected  by  this 
proposal  include  Yellow  Medicine, 
Lincoln,  and  Lyon  Counties  and  Deuel 
County  in  South  Dakota 


This  document  is  a  final  EIS  (FEIS) 
prepared  subsequent  to  the  preparation 
of  a  draft  EIS  (DEIS).  On  February  23, 
1998,  the  RUS  announced  the 
availability  of  the  DEIS  in  the  Federal 
Register  (63  FR  8901)  for  the  previously 
constructed  LPRW.  Existing  System 
North/Lyon  County  Phase  project  and 
the  Northeast  Expansion  Phase  project 
proposal.  In  addition  to  the  Federal 
Rej^er,  public  notices  were  published 
in  the  following  newspapers:  Ivanhoe 
Times,  Marshall  Independent,  Ckinby 
News,  and  the  Lincoln  County  Valley 
Journal  in  Minnesota;  and  the  Gary 
International,  Clear  Lake  Courier,  and 
Brookings  Register  in  South  Dakota.  The 
DEIS  was  also  made  available  for  public 
review  at  a  niunber  of  locations 
throughout  the  area  in  both  Minnesota 
and  South  Dakota  and  was  available 

Summary  of  Public  Comments 


over  the  Internet  at  RUS's  website 
(http://www.usda.gov/rus/water/ees/ 
eis.htm).  Subsequent  to  a  60-day  public 
review  period,  RUS  sponsored  a  public 
meeting  to  solicit  additional  comments 
from  the  public.  The  meeting  was  held 
on  July  30, 1998,  in  Canby,  Minnesota. 
The  public  meeting  was  announced  in 
the  Federal  Register  (63  FR  3461)  on 
June  24.  1998,  and  in  the  above 
newspapers. 

In  total  RUS  received  comments  from 
26  Federal  and  State  agencies. 
Congressional  representatives,  public 
bodies,  individuals,  and  environmental 
interest  and  industry  groups.  The 
number  of  comments  totaled  79  pages. 
The  following  table  outlines  the 
commenters,  commenter  afhliation,  and 
the  number  of  pages  of  comments 
received: 


Commenter 


Minnesota  Department  of  Natural  Resources  

South  Dakota  Department  of  Environment  and  Natural  Resources 
Minnesota  Historical  Society 

Sutitotal  State  Agencies  

U.S.  Environmental  Protection  Agency,  Region  8 

U.S.  Department  of  tfie  Interior  '. ". 

U.S.  Army  Corps  of  Engineers,  Omaha  District , 

U.S.  Army  Corps  of  Engineers,  St.  Paul  District 

Subtotal  Federal  Agencies  

East  Dakota  Water  Development  District  (2  letters)  

Lincoln-Pipestone  Rural  Water 

City  of  Minneota,  Minnesota , 

City  of  Hazel  Run,  Minnesota 

Marshall  Municipal  Utilities  (2  letters)  

Minnesota  Southwest  Regional  Devekipment  Commission 

Subtotal  Public  Bodies 

U.S.  Senator  Paul  Wellstone,  D-MN 

U.S.  Congressman  David  Minge,  D-MN „ 

State  Senator  Bemie  Hunhoff -. „.. , 

Subtotal  Congressional : 

Natural  Audubon  Society „ 

Marshall  Industries '. 

Subtotal  Environmental  and  Industry  Interest  Groups  , 

Minnesota  Com  Processor 

Industry 

Private  Citizens „ „ 


Affiliation 


State  Environmental  Regulatory  Agency  ... 
State  Environmental  Regulatory  Agency  ... 
State  Agency , 

3  ! 

Federal  Environmental  Regulatory  Agency 
Federal  Natural  Resource  Mgmt.  Agency 

U.S.  Army 

U.S.  Army 

4  

Public  Body  „ , 

Public  Body 

Public  Body  

Public  Body  

Public  Body  

Public  Body 

6 

U.S.  Congress 

U.S.  Congress 

South  Dakota  State  Legislature 

2 

Environmental  Interest  Group 

Industry  Interest  Group  

2  

Industry ; 

1  .„ 

8  


Number  of 


17 

4 
1 


22 

3 

7 
2 
1 


13 
9 

7 
1 
2 
3 
3 

25 
1 

1 
1 


2 
2 
1 


3 

1 

1 

13 


RUS  has  determined  that  the 
comments,  while  extensive  on  a  few 
issues,  do  not  warrant  a  revision  to  the 
DEIS.  In  accordance  with  CEQ's 
procediires,  40  CFR  §  1503.4,  Response 
to  Comments,  where  substantive 
comments  were  determined  to  merit 
individual  responses,  RUS  responded 
directly  to  the  conunenter.  All  other 
comments  were  considered  as 
appropriate  in  the  preparation  of  the 
FEIS.  Copies  of  all  comments  received 


as  part  of  the  DEIS's  public  comment 
period  and  submitted  at  the  July  30, 
1998  public  meeting  are  included  in 
Appendix  A  of  the  FEIS. 

In  general,  the  substantive  comments 
received  on  the  DEIS  fell  into  six 
general  areas.  The  six  areas  include  the 
following: 

1.  Projected  Water  Needs. 

2.  LPRW  Relationship  vrith  and 
EligibiUty  of  the  City  of  Marshall, 
Marshall  Municipal  Utilities  (MMU) 


and  Minnesota  Com  Processor  (MCP) 
for  RUS  Programs. 

3.  Contingency  Plan. 

4.  Water  Budget  for  Lake  Cochrane. 

5.  Supplemental  Well  Field  and 
Exploration  Efforts. 

6.  Speculative  Natiu«  of  Conclusions. 

Prefierred  Alternative  and  Conclusions 

After  carefully  considering  all  of  the 
comments  received  from  the  pubhc  and 
Federal  and  State  environmental 
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regulatory  agencies,  RUS  continues  to 
support  the  preferred  alternative  as 
outlined  in  the  DEIS  with  slight 
modifications.  The  preferred  alternative 
is  as  follows: 

1.  Finance  the  Northeast  Phase 
Expansion. 

2.  Continue  to  maintain  the  Burr  Well 
Field  as  a  primary  water  source.  To 
minimize  reductions  in  the 
potentiometric  surface,  RUS  supports 
limiting  pumping  rates  from  wells 
developed  in  the  Burr  Unit  of  the  Prairie 
Coteau  aquifer  to  400-525  gpm  with  a 
corresponding  annual  appropriation 
rate. 

3.  At  some  future  date,  supplement 
existing  wells  at  the  Burr  Well  Field 
with  a  new  well  field  in  an  area  south- 
southeast  or  north-northeast  of  the 
current  Burr  Well  Field  or  where 
sufficient  aquifer  materials  can  be 
foimd.  This  new  well  field  could  utiUze 
both  the  Burr  Unit  and  Altamont 
aquifers  in  a  configuration  similar  to 
that  at  the  Burr  Well  Field  or  any  other 
configuration  determined  by  the 
Miimesota  Department  of  Natural 
Resources  (MDNR)  as  appropriate.  Raw 
water  from  this  well  field  could  be 
transported  to  the  Burr  Water  Treatment 
Plant  for  treatment  and  distribution  to 
LPRW  customers. 

4.  RUS  recommends  that  the  MDNR 
consider  integrating  the  proposed  Water 
Resource  Management  Plan  into  the 
BiuT  Well  Field's  Water  Appropriation 
Permit 

Mitigation  Measures 

In  order  to  avoid  or  minimize  any 
significant  adverse  environmental 
impacts  to  the  surface  water  resources 
that  are  hydraulically  connected  to  the 
Burr  Unit,  RUS  beUeves  that  it  is 
necessary  to  formalize  and  establish  a 
comprehensive  methodology  to  monitor 
on-going  groundwater  appropriations 
and  effects  to  surface  water  resources.  In 
addition,  it  would  be  appropriate  to 
enable  all  concerned  parties  to  provide 
input  into  evaluating  these  activities. 
Therefore,  to  accompUsh  these  goals 
RUS  will  establish  as  a  mitigation 
measure  and  as  a  condition  of  financing 
the  Northeast  Phase  Expansion  a 
requirement  that  LPRW  prepare  a  Water 
Resource  Management  Plan  (WRMP). 

The  WRMP  should  formalize  all 
procedures,  protocols,  and 
methodologies  to  monitor  in  a 
comprehensive  fashion  groimdwater 
appropriations  at  the  BiuT  Well  Field 
and  effects  to  the  surface  water 
resources  hydraulically  connected  to  the 
Burr  Unit.  The  following  components 
should  be  included  in  the  WRMP: 

1.  Contingency  Plan — the  plan  should 
document  impact  thresholds  established 


by  MDNR  and  outline  what  procedures 
LPRW  will  take  in  the  event  water 
appropriations  from  the  Burr  Unit  are 
restricted. 

2.  Well  Field  Operation  and 
Management  Plan — ^this  plan  should  be 
designed  to  minimize  reductions  in  the 
potentiometric  surface  in  the  Biux  Unit. 

3.  Supplemental  Well  Field 
Exploration  Plan. 

4.  Monitoring  Plan — formalize 
monitoring  well  locations;  estabUsh 
standard  methodologies  or  procedures 
for  data  collection,  documentation,  and 
information  sharing. 

While  RUS  recommends  that  the 
MDNR  consider  integrating  the  WRMP 
into  the  Burr  Well  Field's  Water 
Appropriation  Permit,  it  cannot  require 
that  it  do  so.  RUS  will  evaluate  the 
technical  sufficiency  of  the  WRMP 
through  consultations  with 
hydrogeologists  at  the  U.S. 
Enviroiunental  Protection  Agency 
(USEPA),  Region  8.  The  mechanism  for 
this  consultation  will  be  provided  for 
through  RUS'  cooperating  agency 
agreement  with  USEPA,  Region  8.  JIUS 
will  condition  its  concurrence  with  the 
WRMP  and  the  release  of  funds  for  the 
Northeast  Phase  Expansion  area  subject 
to  consultations  with  the  MDNR  and  the 
USEPA  and  LPRW  being  able  to  obtain 
the  appropriate  Water  Appropriation 
Permit(s)  from  the  MDNR. 

hi  the  DEIS,  RUS  proposed  that  LPRW 
formalize  an  agreement  with  South 
Dakota  to  establish  monitoring 
procedures  and  protocols  to  evaluate  the 
effects  of  groundwater  appropriations 
from  the  Burr  Unit  on  surface  water 
resources  in  South  Dakota.  The  purpose 
of  this  agreement  was  to  formalize 
monitoring  input  to  the  WRMP  from 
South  Dakota  officials.  RUS  has  decided 
to  remove  this  requirement  for  the 
following  reasons: 

1.  Governors  frx)m  both  South  Dakota 
and  Minnesota  have  already  formally 
pledged  in  writing  to  cooperate  on 
evaluating  the  effects  of  groundwater 
appropriations'to  the  surface  water 
resources  hydraiUically  connected  to  the 
Burr  Unit. 

2.  RUS  believes  that  the  MDNR  has 
the  appropriate  statutory  and  regulatory 
procedures  in  place  to  allow  for  South 
Dakota's  input  into  their  Water 
Appropriation  Permitting  process. 

3.  All  regulatory  issues,  concerns,  or 
conditions  related  to  MDNR's  Water 
Appropriation  Permit  at  the  Burr  Well 
Field  from  South  Dakota  should  be 
directed  at  MDNR  not  LPRW. 

Provided  all  of  the  above  condition^ 
are  met,  RUS  is  prepared  to  approve 
LPRW's  application  for  the  Northeast 
Phase  Expansion  proposal.  In  addition, 
RUS  is  willing  to  consider  in 


accordance  with  RUS  regulations  and 
subject  to  the  availability  of  funding 
development  costs  for  a  supplemental 
well  field. 

While  RUS  supports  the  development 
of  a  supplemental  well  field,  based  on 
monitoring  compiled  to  date  it  does  not 
appear  that  surface  watw  resources 
around  the  Burr  Well  Field  are  being 
significantly  impacted  at  this  time. 
However,  until  more  definitive 
conclusions  can  be  drawn  from  longer 
term  monitoring  data,  exploration  and 
possible  development  of  the 
supplemental  well  field  should 
continue.  It  does  not  appear  however, 
that  an  immediate  sense  of  urgency  is 
justified,  rather  supplemental  well  field 
development  should  be  a  long-term  goal 
with  exploration  being  the  short-term 
goal. 

Dated:  May  20, 1999. 
|ohn  P.  Romano, 

Deputy  Administrator,  Water  and 
Environmental  Program. 

[PR  Doc.  99-13354  Filed  5-26-99;  8:45  am] 

BNJJNQ  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat.  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  May  7, 1999,  Greening 
Donald  Co.  Ltd.  filed  a  First  Request  for 
Panel  Review  with  the  United  States 
Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  Panel 
review  was  requested  of  the  final 
antidumping  duty  investigation  made 
by  the  International  Trade 
Administration,  in  the  antidumping 
investigation  respecting  Stainless  Steel 
Round  Wire  from  Canada.  This 
determination  was  published  in  the 
Federal  Register,  64  FR  17324  on  April 
9, 1999.  The  NAFTA  Secretariat  has 
assigned  Case  Number  USA-CDA-99- 
1904-04  to  this  request. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Caratina  L.  Alston,  Acting  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 


Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
oases  involving  imports  from  a  NAFTA 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
detennination  to  determine  whether  it 
conforms  with  the  antidumping  or 
coimtervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 19*94 
(59  FR  8686). 
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A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  May 
7, 1999,  requesting  panel  review  of  the 
final  antidumping  duty  investigation 
described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  June  7, 1999); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  Jime 
21, 1999);  and 

(c)  The  panel  review  shaU  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  May  11,1999. 
Caratina  L.  Alston, 

Acting  United  States  Secretary,  NAFTA 

Secretariat. 

[FR  Doc.  99-13444  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  3S10-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  052099C] 

Designation  of  Fishery  Management 
Councii  MemtMTS  and  Application  for 
Reinstatement  of  State  Authoilty 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  collection;  comment 
request. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  JiUy  26, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Richard  Surdi,  1315  East 
West  Highway,  Room  13142,  Silver 
Spring,  Maryland  20910,  301-713-2337. 
SUPPLEMENTARY  MFORMATION: 

I.  Abstract 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (the 
Act),  as  amended  in  1996,  provides  for 
the  nomination  for  members  of  Fishery 
Management  Councils  by  state 
governors  and  Indian  treaty  tribes,  for 
the  designation  of  a  principal  state 
fishery  official  for  the  purposes  of  the 
Act,  and  for  a  request  by  a  state  for 
reinstatement  of  state  authority  over  a 
managed  fishery.  The  information 
submitted  with  these  actions  will  be 
used  to  ensure  that  the  requirements  of 
The  Act  are  being  met. 

n.  Method  of  Collection 

State  governors  and  Indian  treaty 
tribes  submit  written  nominations  to  the 
Secretary  of  Commerce,  together  with 
recommendations  and  statements  of 
candidate  qualifications.  Designations  of 


state  officials  and  requests  for 
reinstatement  of  state  authority  are  also 
made  in  writing  in  response  to 
regulations.  No  forms  are  used. 

m.Data 

OMB  Number:  0648-0314 

Form  Number:  None 

Type  of  Review:  Regular  submission 

Affected  public:  State,  Local,  or  Tribal 
government 

Estimated  Number  of  Respondents:  54 

Estimated  Time  Per  Response:  1  hour 
to  designate  a  principal  state  fishery 
officials,  120  hours  for  a  nomination  for 
a  Council  appointment,  and  2  hoiu^  for 
a  request  to  reinstate  state  authority. 

Estimated  Total  Annual  Burden 
Hours:  4,695 

Estimated  Total  Annual  Cost  to 
Public:  $200 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acairacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  19, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  99-13431  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  a610-j»-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
(MTC)  Meeting 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  June  15, 1999,  beginning 

at  2:30  p.m.  and  June  16, 1999, 

beginning  at  8  a.m. 

PLACE:  Evansville  Airport  Marriott,  7101 

U.S.  Highway  41  North,  Evansville.  IN 

47711. 
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STATUS:  The  meeting  will  be  open  to  the 
public.  On  June  15,  the  time  between  6 
p.m.  and  8  p.m.  will  be  set  aside  for 
public  comments  regarding  the 
proposed  certifications  of  the  Evansville 
office.  On  June  16,  the  time  between 
10:30  a.m.  and  11:30  a.m.  will  be  set 
aside  for  public  comments. 
Approximately  200  seats  will  be 
available  to  the  pubUc  on  a  first-come, 
first-served  basis. 

MATTERS  TO  LI    ONSIDERED:  On  Jime  15, 
consultation  on  the  proposed  closure  of 
the  Evansville  weather  office.  On  June 
16,  the  meeting  will  include  status 
updates  on  the  Huntsville,  AL,  proposed 
certffications  and  consultation  on  the 
proposed  closure  of  weather  offices  at 
Beckley,  VW;  Boston,  MA;  Concord, 
NH;  Fort  Smith,  AR;  Hartford,  CT; 
Kahului,  HI;  Olympia,  WA  (Fire 
Weather);  Portland,  ME;  Providence,  RI; 
Salem,  OR  (Fire  Weather);  Wenatchee, 
WA  (Fire  Weather);  and  Worcester,  MA. 
FOR  RIRTHER  INFORMATKM  CONTACT: 
Nicholas  Scheller,  National  Weather 
Service^  Modernization  Staff,  1325  East- 
West  Highway,  Silver  Spring,  MD 
20910-3283.  Telephone:  (301)  713- 
0454. 

Dated:  May  18,  1999. 
John  |.  Kelly,  |r.. 

Assistant  Administrator  for  Weather  Services. 
(PR  Doc.  99-13500  Filed  5-26-99;  8:45  am) 
BILLMa  CO0E  3S1»-KE-M 


DEPARTMEFfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  060399C] 

North  Pacific  Rshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Addition  to  public  meeting 

agenda. 

summary:  In  the  Federal  Register  notice 
dated  May  10, 1999,  an  additional 
subject  has  been  added  to  the  agenda  for 
the  meeting  of  the  North  Pacific  Fishery 
Management  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  10,  1999,  in  FR 
Doc.  99-1697,  on  page  25026,  in  the 
third  column,  the  following  item  has 
been  added  imder  groundfish  subjects: 

The  Council  will  receive  a  NOAA 
General  Coimsel  opinion  with  regard  to 
an  amendment  requiring  retention  of 


demersal  shelf  rockfish.  The  Council 
may  reconsider  previous  action  taken  on 
this  amendment. 

Dated:  May  20, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13432  Filed  5-2&-99;  8:45  am] 
BILLING  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042199C] 

Talcing  of  Threatened  or  Endangered 
Marine  Mammals  Incidental  to 
Commercial  Rshing  Operationa; 
Proposed  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  proposal  for  issuance 

of  permits;  request  for  comments. 

SUMMARY:  NMFS  proposes  to  issue 
permits  for  those  fisheries  that  have 
negligible  impacts  on  marine  mammal 
stocks  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA)  for  a  period  of  3 
years.  This  action  would  allow  the 
incidental,  but  not  intentional,  taking  of 
marine  mammals  in  commercial  fishing 
operations. 

DATES:  Conunents  on  the  proposed 
permits  will  be  accepted  through  July 
12, 1999. 

ADDRESSES:  Send  comments  to  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
2337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson,  NMFS,  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(E)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  the 
authorization  of  the  incidental  taking  of 
individuals  from  marine  mammal  stocks 
listed  as  threatened  or  endangered 
under  the  ESA  in  the  course  of 
commercial  fishing  operations  if  it  is 
determined  that  (1)  Incidental  mortality 
and  serious  injury  will  have  a  negligible 
impact  on  the  affected  species  or  stock; 
(2)  a  recovery  plem  has  been  developed 
or  is  being  developed  for  such  species 
or  stock  imder  the  ESA;  and  (3)  where 
required  under  section  118  of  the 
MMPA,  a  monitoring  program  has  been 
established,  vessels  engaged  in  such 
fisheries  are  registered  in  accordance 


with  section  118  of  the  MMPA,  and  a 
take  reduction  plan  has  been  developed 
or  is  being  developed  for  such  species 
or  stock. 

"Negligible  impact"  as  defined  in  50 
CFR  216.103  and  as  applied  here  is  "an 
impact  resulting  from  die  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival." 

Section  1 18  of  the  MMPA  requires  the 
registration  of  vessels  in  fisheries  listed 
as  either  Category  I  or  Category  II  on  the 
annual  list  of  commercial  fisheries.  A 
Category  I  fishery  is  a  fishery  with 
"frequent  incidental  mortality  and 
serious  injury  of  marine  mammals."  A 
Category  n  fishery  is  a  fishery  with 
"occasional  incidental  mortality  and 
serious  injury  of  marine  mammals." 
Registration  is  not  required  for  Category 
ni  fisheries  which  have  "a  remote 
likelihood  of  or  no  known  incidental 
mortality  or  serious  injury  of  marine 
mammals."  The  list  of  fisheries  for  1999 
was  published  on  February  24, 1999  (64 
FR  9067). 

On  August  31, 1995  (60  FR  45399), 
NMFS  issued  interim  final  permits  for 
those  fisheries  meeting  the  conditions 
under  section  101(a)(5)(E)  of  the  MMPA. 
As  a  starting  point  for  making 
determinations,  NMFS  announced  it 
would  consider  a  total  annual  serious 
injury  and  mortality  of  not  more  than  10 
percent  of  a  threatened  or  endangered 
marine  mammal  stock's  potential 
biological  removal  (PBR)  level  to  be 
negligible.  PBR  is  defined  in  the  MMPA 
as  "the  maximum  number  of  animals, 
not  including  natural  mortalities,  that 
may  be  removed  from  a  stock  while 
allowing  that  stock  to  reach  or  maintain 
its  optimum  sustainable  population." 
NMFS  also  announced  that  such  a 
criterion  would  not  be  the  only  factor  in 
evaluatiag  whether  a  particidar  level  of 
take  woiUd  be  considered  negligible. 
Because  population  abundance  and 
fishery-related  mortality  information 
used  in  calculation  of  PBR  have  varying 
degrees  of  xmcertainty,  NMFS 
determined  that  such  factors  as 
population  trend  and  reliability  of 
abundance  and  mortality  estimates  also 
shoidd  be  considered. 

Based  on  requirements  of  section 
101(a)C5)(E)  of  the  MMPA  and  these 
criteria,  NMFS  issued  interim  final 
permits  to  allow  the  incidental,  but  not 
intentional,  taking  of  three  stocks  of 
endangered  or  threatened  marine 
mammals:  (1)  Humpback  whale,  central 
north  Pacific  stock;  (2)  Steller  sea  lion, 
eastern  stock;  and  (3)  Steller  sea  lion, 
western  stock.  Permits  were  issued  for 
Category  I  and  Category  II  fisheries 
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taking  animals  from  these  stocks. 
Consistent  with  the  provisions  of 
section  101(a)(5)(E)(ii)  of  the  MMPA. 
NMFS  determined  that  permits  were  not 
required  for  Category  ID  fisheries,  which 
are  not  required  to  register  under 
section  118  of  the  MMPA.  The  only 
requirement  for  Category  III  fisheries  is 
that  any  serious  injury  or  mortality  be 
reported. 

On  December  30, 1998  (63  FR  71894). 
NMFS  extended  the  permits  until  June 
30, 1999.  At  that  time,  NMFS 
announced  that  it  was  reviewing  the 
criteria  for  issuance  of  permits  and 
requested  pubfic  conmient  on  whether 
the  criteria  were  adequate  or  whether 
changes  should  be  made.  No  comments 
were  received. 

Process  for  Determining  Negligible 
Impact 

Based  on  internal  review,  NMFS  has 
adopted  the  following  criteria  for 
making  the  negligible  impact 
determination  imder  section  101(a)(5)(E) 
of  the  MMPA: 

1.  The  threshold  for  initial 
determination  will  remain  at  0.1  PBR.  If 
total  human-related  serious  injiuies  and 
mortalities  are  less  than  0.1  PBR,  all 
fisheries  may  be  permitted. 

2.  If  total  human-related  serious 
injuries  and  mortalities  are  greater  than 
PBR.  and  fisheries-related  mortality  is 
less  than  0.1  PBR.  individual  fisheries 
may  be  permitted  if  management 
measures  are  being  taken  to  address 
non-fisheries-related  serious  injuries 
and  mortalities.  When  fisheries-related 
serious  injiuy  and  mortality  is  less  than 
10  percent  of  the  total,  the  appropriate 
management  action  is  to  address 
components  that  account  for  the  major 
portion  of  the  total. 

3.  If  total  fisheries-related  serious 
injiuies  and  mortalities  are  greater  than 
0.1  PBR  and  less  than  PBR  and  the 
population  is  stable  or  increasing, 
fisheries  may  be  permitted  subject  to 
individual  review  and  certainty  of  data. 
Although  the  PBR  level  has  been  set  up 
as  a  conservative  standard  that  will 
allow  recovery  of  a  stock,  there  are 
reasons  for  individually  reviewing 
fisheries  if  serious  injuries  and 
mortalities  are  above  the  threshold 


level.  First,  increases  in  permitted 
serious  injuries  and  mortalities  should 
be  carefully  considered.  Second,  as 
serious  injiuies  and  mortalities 
approach  the  PBR  level,  uncertainties  in 
elements  such  as  populations  size, 
reproductive  rates,  and  fisheries-related 
mortalities  become  more  important. 

4.  If  the  population  abundance  of  a 
stock  is  declining,  the  threshold  level  of 
0.1  PBR  will  continue  to  be  used.  If  a 
population  is  declining  despite 
limitations  on  human-related  serious 
injuries  and  mortalities  below  the  PBR 
level,  a  more  conservative  criterion  is 
warranted. 

5.  If  total  fisheries  related  serious 
injuries  and  mortalities  are  greater  than 
PBR,  permits  may  not  be  issued. 

Siunmaiy  of  Findings 

Using  these  criteria,  the  impact  of 
commercial  fisheries  on  specific  stocks 
of  endangered  and  threatened  marine 
mammals  can  be  divided  into  three 
groups:  (1)  Stocks  with  no  fisheries- 
related  mortalities  for  which  permits  are 
not  necessary;  (2)  stocks  inefigible  for 
permits  under  criteria  4  and  5;  and  (3) 
stocks  for  which  commercial  fisheries 
are  eligible  for  permits  provided  other 
provisions  of  section  101(a)(5)(E)  of  the 
MMPA  are  met  and  for  which  NMFS 
proposes  issuance  of  permits  in  this 
document. 

There  are  no  documented  fisheri^- 
related  serious  injuries  or  mortalities  for 
the  following  marine  mammal  stocks 
which  are  listed  as  endangered  or 
threatened  under  the  ESA: 

Blue  whale,  California/Mexico  stock 

Blue  whale,  Hawaiian  stock 

Blue  whale,  western  north  Atlantic 

stock 
Bowhead  whale,  western  Arctic  stock 
Fin  whale,  Cahfomia/Oregon/ 

Washington  stock 
Fin  whale,  Hawaiian  stock 
Fin  whale,  northeast  Pacific  stock 
Humpback  whale,  western  north  Pacific 

stock 
Northern  right  whale,  north  Pacific 

stock 
Sei  whale,  eastern  north  Pacific  stock 
Sei  whale,  western  north  Atlantic  stock 
Sperm  whale,  Hawaiian  stock 
Sperm  whale,  western  north  Atlantic 

stock 


Guadalupe  fur  seal 

For  the  following  stocks,  NMFS  is 
unable  to  determine  that  serious  injuries 
and  mortalities  incidental  to 
commercial  fishing  operations  will  have 
a  negligible  impact.  No  takes  of  these 
threatened  or  endangered  marine 
mammal  stocks  incidental  to 
commercial  fishing  operations  are 
allowed. 

Humpback  whale,  California/Oregon/ 
Washington-Mexico  stock 

Northern  right  whale,  western  north 
Atlantic  stock 

Sperm  whale,  California/Oregon/ 

Washington  stock 
Sperm  whale,  north  Pacific  stock 
Hawaiian  monk  seal 

Based  on  the  criteria  listed  above  and 
the  1998  Marino  Manmial  Stock 
Assessment  Reports,  NMFS  has 
determined  that  the  serious  injuries  and 
mortalities  incidental  to  conunercial 
fishing  operations  will  have  a  negligible 
impact.  The  Marine  Mammal  Stock 
Assessment  Reports  are  available  on  the 
NMFS  web  site  at  (http:// 

www.nmfs.gov/prot res/mammals/ 

sa__rep/seir.html).  liard  copies  are 
available  from  Chief,  Marine  Mammal 
Division  (see  ADDRESSES).  NMFS 
proposes  to  issue  permits  for  incidental 
takes  bom  these  stocks  for  the  Category 
I  and  n  fisheries  fisted  in  Table  1  and 
requests  comments.  Vessels 
participating  in  Category  in  fisheries 
included  in  this  list  shall  not  be  subject 
to  penalties  for  the  incidental  taking  of 
marine  mammals  listed  under  the  ESA, 
provided  that  such  takes  are  reported  in 
accordance  with  section  118  of  the 
MMPA.  The  stocks  for  which  permits 
are  proposed  are: 

Fin  whale,  western  north  Atlantic  stock 
Humpback  whale,  central  north  Pacific 

stock 
Humpback  whale,  north  Atlantic  stock 
Steller  sea  lion,  eastern  U.S.  stock 
Steller  sea  lion,  western  U.S.  stock 

Dated:  May  19,  1999. 
Hilda  Diaz-Soitero, 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 


Table  1.— List  of  Fisheries  and  Stocks  for  Which  Criteria  UNbER  Section  101(a)(5)(e)  Have  Been  Met 

[Issuance  of  permits  is  proposed  for  incidental  takes  from  these  stocks  for  the  Category  I  and  II  fisheries  indicated.  Category  III  fisheries  included 
in  this  list  would  not  be  subject  to  penalties  for  the  incidental  taking  of  marine  mammals  listed  under  the  ESA,  provided  tfiat  such  takes  aie 
reported  in  accordance  with  section  1 18  of  the  MMPA] 


Fishery 


Stocks  for  which  takes  are  aikmed 


Category  I  Fisheries: 

CA/OR  thresher  shark/swordfish  drift  gillnet 

Atlantic  Ocean,  Caribtiean,  Gulf  of  Mexico  large  pelagk^s  drift 
giHnet. 


Steller  sea  lion,  Eastern  U.S.  stock. 
Humpback  whale,  Westem  North  Atlantk:  stock. 
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Table  1. 


1ST  OF  Fisheries  and  Stocks  for  Which  Criteria  Under  Section  101(A)(5)(E)  Have  Been  Met— 

Continued 


[Issuance  of  permits  is  proposed  for  incidental  takes  from  these  stocks  for  the  Category  I  aruj  II  fisheries  indk:ated.  Category  III  fisheries  included 
in  this  list  would  not  be  subject  to  penalties  for  the  incidental  taking  of  marine  mammals  listed  under  the  ESA,  provided  that  such  takes  are 
reported  in  accordance  with  section  1 18  of  the  MMPA] 


Fishery 

Northeast  sink  gillnet 

Atlantic  Ocean,  Caribbean,  Gulf  of  Mexico  large  pelagics  longline 
Gulf  of  Maine,  U.S.  Mid-Atlantk;  lobster  trap/pot  

Category  II  Fisheries: 

Prince  William  Sound  salmon  drift  gillnet  

Alaska  Peninsula/Aleutian  Islands  salmon  set  gillnet 

Southeast  Alaska  salmon  drift  gillnet 

Cook  Inlet  salmon  drift  gillnet -. 

Cook  Inlet  salmon  set  gillnet 

Bristol  Bay  salmon  drift  gillnet 

Southeast  Alaska  salmon  purse  seine „ 

U.S.  Mid-Atlantic  coastal  gillnet 

Gulf  of  Maine  small  pelagics  surface  gillnet  

Category  III  Fisheries: 

Prince  William  Sound  salmon  set  gillnet 

Alaska  miscellaneous  finfish  set  gillnet 

Alaska  salmon  troll  

Alaska  miscellaneous  finfish/groundfish  tongline/set  line  

Hawaii    swordfish,    tuna,    billfish,    mahi    mahi,    oceanic    sharks 

longline/set  line. 
Southem  Bering  Sea,  Aleutian  Islands,  and  western  Gulf  of  Alaska 

sablefish  longllne/set  line  (federally  regulated  waters). 

Alaska  halibut  longline/set  line i 

Gulf  of  Alaska  groundfish  trawl  

Bering  Sea  and  Aleutian  Islands  groundfish  trawl 

WA/OR/CA  groundfish  trawl 

RI,  southem  MA,  and  New  Yort<  Bight  inshore  gillnet 

Long  Island  Sound  inshore  gillnet 

Delaware  Bay  inshore  gillnet  ;. „ 

Gulf  of  Maine,  U.S.  Mid-Atlantic  mixed  species  trap/pot  

Gulf  of  Maine  herring  and  Atlantic  mackerel/stop  seine/weir  


Stocks  for  which  takes  are  allowed 


Humpback  whale,  Westem  North  Atlantic  stock. 
Fin  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Fin  vihale,  Westem  North  Atlantic  stock. 

Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Eastern  U.S.  stock. 
Humpback  whale.  Central  North  Pacific  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Humpback  whale.  Central  North  Pacific  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 

Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Eastem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Humpback  whale.  Central  North  Pacific  stock. 

Steller  sea  lion,  Westem  U.S.  stock. 

Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Westem  U.S.  stock. 
Steller  sea  lion,  Eastem  U.S.  stock 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 
Humpback  whale,  Westem  North  Atlantic  stock. 


[PR  Doc.  99-13499  Filed  5-26-99;  8:45  am] 

nUMQ  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

LIBRARY  OF  CONGRESS 

Copy  Right  Office 

[Docket  No.  990428110-9110-01] 

PIN  0660-ZA09 

Request  for  Comments  on  Section 
1201(g)  of  the  Digital  Millennium 
Copyright  Act 

AGENCIES:  The  National 
Telecommunications  and  Information 
Administration,  United  States 
Department  of  Commerce;  and  the 
United  States  Copyright  Office,  Library 
of  Congress. 
ACTION:  Request  for  public  comment. 


SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  of  the  United  States 
Department  of  Commerce  and  the 
United  States  Copyright  Office  invite 
interested  parties  to  submit  comments 
on  the  effects  of  Section  1201(g)  of  Title 
17,  United  States  Code,  as  adopted  in 
the  Digital  Millennium  Copjrright  Act, 
Pub.  L.  No.  105-304. 112  Stat.  2860 
(Oct.  28, 1998)  ("DMCA")  on  encryption 
research  and  the  development  of 
encryption  technology;  the  adequacy 
and  effectiveness  of  technological 
measures  designed  to  protect 
copyrighted  works;  and  the  protection 
of  copyright  owners  against 
unauthorized  access  to  their  encrjrpted 
copyrighted  works. 

The  DMCA,  enacted  on  October  28, 
1998,  directs  the  Register  of  Copyrights 
and  the  Assistant  Secretary  for 
Communications  and  Information  of  the 
Department  of  Commerce  to  prepare  a 
report  for  the  Congress  examining  the 
impact  of  Section  1201(g)  on  encryption 
research  and  including  legislative 


recommendations — if  any — ^no  later  than 
one  year  after  enactment  of  the  DMCA. 
This  Federal  Register  Notice  is  intended 
to  solicit  comments  from  interested 
parties  on  the  effects  of  section  1201(g) 
of  the  DMCA.  More  specifically,  how 
will  the  provisions  of  section  1201(g)  of 
the  DMCA  affect  encryption  research? 

The  DMCA  defines  "encryption 
research"  as  identification  and  analysis 
of  flaws  and  vulnerabilities  of 
encryption  technologies  applied  to 
copyrighted  works.  This  activity  must 
promote  understanding  of  enayption 
technology  or  advance  the  development 
of  encrjrption  products. 

DATES:  Comments  must  be  received  by 
July  26,  1999. 

ADDRESSES:  The  Department  of 
Commerce  and  the  Copyright  Office 
invite  the  public  to  submit  written 
conunents  in  paper  or  electronic  form. 
Comments  may  be  mailed  to  Paula  J. 
Bruening,  Office  of  Chief  Counsel, 
National  Telecommunications  and 
Information  Administration  (NTIA), 
Room  4713,  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
and  Jesse  M.  Feder,  Office  of  PoHcy  and 
International  Affairs,  U.S.  Copjright 
Office,  Copyright  GC/I&R,  P.O.  Box 
70400,  Southwest  Station,  Washington, 
D.C.  20024.  Paper  submissions  should 
include  a  version  on  diskette  in  PDF, 
ASCn,  Word  Perfect  (please  specify 
version),  or  Microsoft  Word  (please 
specify  version)  format.  Comments 
should  be  sent  to  both  the  Department 
of  Commerce  and  Copyright  Office 
addresses. 

Comments  submitted  in  electronic 
form  should  be  sent  to 
dmca@ntia.doc.gov  and  cr)rpto@loc.gov. 
Electronic  comments  shoidd  be 
submitted  in  the  formats  specified  above 
and  should  be  sent  to  both  the 
Department  of  Congress  and  Copyright 
Office  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  J.  Bruening,  National 
Telecommunications  and  Information 
Administration  (202)  482-1816;  and 
Jesse  M.  Feder,  Office  of  Policy  and 
International  Affairs,  US  Copjright 
Office,  Library  of  Congress  (202)  707- 
8350. 

SUPPLEMENTARY  INFORMATION:  The 
National  Telecommunications  and 
Information  Administration,  United 
States  Depeotment  of  Commerce  and  the 
United  States  Copyright  Office,  Library 
of  Congress  invite  interested  parties  to 
submit  conmients  on  the  effects  of  the 
Digital  Millenniiun  Copyright  Act 
(DMCA)  on  encryption  research  and 
development  of  encrjrption  technology; 
the  adequacy  and  effectiveness  of 
technological  measiu-es  designed  to 
protect  copyrighted  works;  and, 
protection  of  copjright  owners  against 
imauthorized  access  to  their  encrjrpted 
copyrighted  works. 

The  objective  of  Title  I  of  the  Digital 
Millenniimi  Cop5^ght  Act  was  to  revise 
U.S.  copyright  law  to  comply  with  two 
recent  World  Intellectual  Property 
Organization  (WIPO)  Treaties  and  to 
strengthen  copyright  protection  for 
motion  pictures,  sound  recordings, 
computer  software  and  other 
copyrighted  works  in  electronic  formats. 
The  DMCA  establishes  a  prohibition  on 
the  act  of  circumventing  technological 
measures  that  effectively  control  access 
to  a  copyrighted  work  protected  imder 
the  U.S.  Copyright  Act.  The  prohibition, 
found  in  Section  1201  of  Title  17,  U.S. 
Code,  takes  effect  October  28,  2000,  two 
years  from  the  date  of  enactment  of  the 
DMCA. 

The  DMCA  also  makes  it  illegal  for  a 
person  to  manufacture,  import,  offer  to 
the  public,  provide,  or  otherwise  traffic 
in  any  technology,  product,  service, 


device,  component  or  part  thereof 
which  is  primarily  designed  or 
produced  to  circumvent  a  technological 
measure  that  effectively  controls  access 
to  or  unauthorized  copying  of  a  work 
protected  by  copyright,  has  only  a 
limited  commercially  significant 
purpose  or  use  other  than 
circumvention  of  such  measures,  or 
marketed  for  use  in  circumventing  such 
measiu^s. 

Despite  the  general  prohibitions  of 
Section  1201,  the  DMCA  permits  certain 
specified  activities  that  include  the 
circumvention  of  access  control 
technologies  in  limited  cimunstances. 
One  such  specified  activity  is  good  faith 
encryption  research.  The  DMCA  defines 
"encryption  research"  as  identification 
and  analysis  of  flaws  and  vulnerabilities 
of  encryption  technologies  applied  to 
copyrighted  works.  This  activity  must 
promote  understanding  of  encryption 
technology  or  advance  the  development 
of  encryption  products. 

The  DMCA  exempts  from  the  general 
prohibition  certain  good  faith  activities 
of  circimivention  when:  (a)  The  person 
circimiventing  the  protection  system 
lawfully  obtained  the  encrypted  copy  of 
the  work;  (b)  circumvention  is  necessary 
to  conduct  the  encryption  research;  (c) 
the  person  circiunventing  the  protection 
system  made  a  good  faith  effort  to  obtain 
authorization  prior  to  the 
circimivention;  and,  (d)  such 
circumvention  does  not  constitute 
copyright  infringement  or  a  violation  of 
any  otherwise  applicable  law.  The 
DMCA  also  lists  additional  factors  to  be 
considered  when  determining  whether  a 
person  qualifies  for  the  exemption. 

The  DMCA  also  includes  several 
additional  exemptions  from  the  general 
prohibition  or  circumvention.  One  such 
exemption  is  for  seciu-ity  testing. 
Section  1201(j)  of  Title  17,  U.S.  Code 
permits  circimivention  of  access  control 
technologies  in  order  to  test  the 
effectiveness  of  a  security  measure. 
Comments  on  Subsection  1201(j),  the 
exemption  for  "security  testing,"  and 
comments  on  exemptions  other  than  the 
exemption  for  encryption  research,  are 
not  being  solicited  by  this  Notice  and 
will  not  be  considered. 

Information  collected  from  responses 
to  this  Federal  Register  Notice  will  be 


considered  when  preparing  the  required 

report  for  Congress. 

Kathy  D.  Smith, 

Acting  Chief  Counsel,  National 

Telecommunications  and  Information 

Administration . 

Marytieth  Peters, 

Register  of  Copyrights,  United  States 
Copyright  Office. 

[FR  Doc.  99-13439  Filed  5-26-99;  8:45  am] 

Ba.UNO  CODE  3810-60-P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

RIN  0651-ZA02 

[Docket  No.  99-051 21 2&-91 28-01] 

^totice  of  Public  Hearing  and  Request 
for  Comments  on  Issues  Related  to  the 
identification  of  Prior  Art  During  the 
Examination  of  a  Patent  Application 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  Hearing  and  Request 

for  Public  Comments. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  seeking 
comments  to  obtain  views  of  the  public 
on  issues  associated  with  the 
identification  of  prior  art  during  the 
examination  of  a  patent  application. 
Interested  members  of  the  public  are 
invited  to  testify  at  the  hearing  and  to 
present  written  comments  on  any  of  the 
topics  outlined  in  the  supplementary 
information  section  of  this  notice. 
DATES:  Public  hearings  will  be  held  on 
Monday,  June  28,  1999,  and 
Wednesday,  July  14, 1999,  starting  each 
day  at  9:00  a.m.  and  ending  no  later 
than  5:00  p.m.  Those  wishing  to  present 
oral  testimony  at  any  of  the  hearings 
must  request  an  opportunity  to  do  so  no 
later  than  June  21, 1999  for  the  June  28, 
1999  hearing,  or  July  7, 1999  for  the  July 
14, 1999  hearing.  Speakers  may  provide 
a  vmtten  copy  of  their  testimony  for 
inclusion  in  the  record  of  the 
proceedings  no  later  than  August  2, 
1999. 

To  ensure  consideration,  written 
comments  must  be  received  at  the 
USPTO  no  later  than  August  2, 1999. 
Written  comments  and  transcripts  of  the 
hearing  will  be  available  for  public 
inspection  on  or  about  August  9,  1999. 
ADDRESSES:  The  June  28,  1999  hearing 
will  be  held  in  the  Nob  Hill  Room  of  the 
San  Francisco  Marriott  Hotel  located  at 
55  Fourth  Street,  San  Francisco, 
California.  The  July  14, 1999  hearing 
will  be  held  in  the  Patent  Theater 
located  on  the  Second  Floor  of  Crystal 
Park  2,  2121  Crystal  Drive,  Arlington. 
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Virginia.  Those  interested  in  testifying 
or  in  submitting  written  comments  on 
the  topics  presented  in  the 
supplementary  infonnation,  or  any 
other  related  topics,  should  send  their 
request  or  written  comments  to  the 
attention  of  Elizabeth  Shaw,  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Patent  and 
Trademark  Office,  Washington,  DC 
20231.  Written  comments  may  be 
submitted  by  facsimile  transmission  to 
Elizabeth  Shaw  at  (703)  305-8885. 
Comments  may  also  be  submitted  by 
electronic  mail  through  the  Internet  to 
elizabeth.  shaw2@uspto.gov. 

Written  comments  will  be  maintained 
for  public  inspection  in  Crystal  Park 
Two,  Room  902,  2121  Crystal  Drive, 
Arlington,  Virginia.  Written  comments 
in  electronic  form  may  be  made 
available  via  the  PTO's  World  Wide 
Web  site  at  http://www.uspto.gov.  No 
requests  for  presenting  oral  testimony 
will  be  accepted  through  electronic 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Boland  by  telephone  at  (703)  305-9300, 
by  facsimile  at  (703)  305-8885,  by 
electronic  mail  at 
lois.boland@uspto.gov,  or  by  mail 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Box  4,  Washington,  DC 
20231;  or  Robert  J.  Spar  by  telephone  at 
(703)  305-9285,  by  facsimile  at  (703) 
308-6919,  by  electronic  mail  at 
bob.spar@uspto.gov,  or  by  mail 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Box  Comments- 
Patents,  Assistant  Commissioner  for 
Patents,  Washington,  DC  20231. 
Inquiries  regarding  the  San  Francisco 
Marriott  Hotel  should  be  made  to  the 
hotel  directly  at  (415)  896-1600. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

One  of  the  key  functions  of  the  United 
States  patent  examination  system  is  to 
determine  whether  a  claimed  invention 
is  novel  and  nonobvious.  According  to 
United  States  patent  law,  a  claimed 
invention  is  not  patentable  if  prior  art 
teaches  or  renders  obvious  the 
invention.  See  35  U.S.C.  102  &  103 
(1996).  Although  the  term  "prior  art" 
generally  describes  all  information  that 
can  be  used  to  show  that  an  invention 
is  not  patentable.  Section  102  of  title  35 
of  the  United  States  Code  provides  a  full 
legal  definition  of  what  information 
qualifies  as  prior  art.  35  U.S.C.  102  (a)- 

Locating  relevant  prior  art  is  one  of 
the  most  important  aspects  of  the  patent 
examining  process.  During  the 
prosecution  of  a  patent  application, 
such  prior  art  will  be  evaluated  by  the 


examiner  to  determine  patentability. 
Moreover,  once  the  patent  is  issued,  the 
prior  art  of  record  will  be  closely 
scrutinized  by  competitors  and  potential 
licensees  to  determine  the  validity  and 
scope  of  the  patent.  In  the  event  of 
litigation,  these  prior  art  documents  will 
be  considered  by  the  courts  for 
determinations  of  the  validity  and  scope 
of  issued  patents. 

Patent  examiners  and  applicants  share 
the  responsibility  of  ensuring  that 
pertinent  prior  art  is  b^ing  considered 
during  the  examination  of  a  patent 
application.  To  this  end,  the  USPTO 
imposes  an  obligation  on  patent 
examiners  to  conduct  a  thorough  search 
of  the  prior  art  and  on  applicants  to 
submit  information  known  to  them  to  be 
material  to  patentability.  To  assist 
patent  examiners  in  discharging  their 
duty  to  conduct  a  thorough  search  of  the 
prior  art,  the  USPTO  provides  patent 
examiners  with  access  to  a  vast 
collection  of  patent  documents  and 
nonpatent  literature.  However, 
searching  prior  art  in  emerging 
technologies  presents  challenges.  First, 
the  terminology  in  such  fields  may  not 
be  standardized,  which  makes  it 
difficult  to  conduct  automated  searches 
based  on  key  terms.  Second,  prior  art 
information  in  new  technologies  is 
frequently  not  categorized  or  indexed  in 
a  fashion  that  facilitates  searching  and 
accessibility.  Lastly,  prior  art  in  certain 
areas,  such  as  software-related 
inventions,  may  not  be  available 
through  customary  or  predictable 
means. 

Recently,  USPTO  has  been  criticized 
for  not  considering  the  most  pertinent 
prior  art  during  the  examination  of 
patent  applications.  In  particular, 
software-related  patents  have  been 
criticized  for  containing  too  few 
references  to  nonpatent  literatiu-e 
related  to  these  inventions.  While  many 
applicants  submit  a  large  nimiber  of 
prior  art  documents  in  connection  with 
a  filed  patent  application,  the  USPTO 
may  not  be  receiving  the  kind  of 
valuable  nonpatent  literature  necessary 
to  optimize  the  quality  of  patent 
examination.  As  the  agency  charged 
with  issuing  valid  patents,  the  USPTO 
recognizes  die  importance  of  obtaining 
and  analyzing  the  closest  prior  art  to  the 
proper  prosecution  of  a  patent 
application  and  the  validity  of  an  issued 
patent.  For  this  reason,  the  USPTO  is 
interested  in  obtaining  public  opinion 
as  to  whether  patent  examiners  are 
identifying  and  applying  the  most 
pertinent  prior  art  during  the 
examination  of  a  patent  application,  and 
if  not,  how  the  USPTO  may  be  equipped 
to  do  so. 


n.  Issues  for  Public  Comment 

Interested  members  of  the  public  are 
invited  to  testify  and  present  written 
comments  on  issues  they  believe  to  be 
relevant  to  the  discussion  below. 
Questions  following  the  discussion  are 
included  to  identify  specific  issues 
upon  which  the  USPTO  is  interested  in 
obtaining  public  opinion. 

A.  Current  Procedures  for  Obtaining 
Prior  Art 

Recognizing  the  importance  of  issuing 
patents  that  are  properly  searched  and 
examined,  USPTO  rules  and  procedures 
impose  specific  requirements  on  both 
examiners  and  applicants  for  identifying 
material  prior  art.  These  obligations  are 
designed  to  furnish  patent  examiners 
with  sufficient  information  to  make 
appropriate  novelty  and 
nonobviousness  determinations. 

Patent  examiners  are  obligated  to 
conduct  "a  thorough  investigation  of  the 
available  prior  art  relating  to  the  subject 
matter  of  the  claimed  invention."  37 
CFR  1.104(a)  (1998).  More  specifically, 
the  Manual  of  Patent  Examining 
Procedure  (MPEP)  instructs  patent 
examiners  that  prior  art  searches 
include  not  only  the  field  in  which  the 
invention  is  classified,  but  also 
analogous  arts.  See  MPEP  §  904.01(c) 
(July  1998).  Moreover,  patent  examiners 
are  instructed  to  develop  a  search 
strategy  that  includes  United  States 
patents  and  "other  organized  systems  of 
literature,"  and  to  implement  the  search 
strategy  manually  and  by  machine. 
MPEP  §  904.01(d). 

To  assist  examiners  in  obtaining  prior 
art,  the  USPTO  has  invested  a 
substantial  amoimt  of  financial 
resources  to  the  search  and  retrieval  of 
a  wide  variety  of  prior  art  documents. 
Patent  examiners  can  readily  search 
classified  paper  files,  microfilm,  and 
CD-ROMs,  comprising  United  States 
patents,  foreign  patent  documents. 
Patent  Cooperation  Treaty  (PCT) 
publications,  as  well  as  a  large  selection 
of  nonpatent  literature,  including 
technical  journals,  books,  magazines, 
encyclopedias,  product  catalogues,  and 
industry  newsletters.  In  addition,  patent 
examiners  have  access  to  hundreds  of 
in-house  and  commercial  online 
databases  providing  convenient  access, 
firom  their  desktop,  to  millions  of  United 
States  and  foreign  patent  and  nonpatent 
literature  documents.- 

Emerging  technologies,  such  as 
telecommunications  and  the  computer- 
related  arts,  present  challenges  in 
searching  and  identifying  the  most 
relevant  prior  art.  This  is  often  because 
the  best  prior  art  with  respect  to  these 
new  technologies  is  available  as 
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nonpatent  literature  months  to  years 
before  it  is  available  in  the  form  of 
United  States  or  foreign  patents. 
Accordingly,  searching  the  nonpatent 
literature  in  blossoming  technologies  is 
vital  to  patentability  determinations.  To 
ensure  complete  coverage,  the  USPTO  is 
assembling  a  larger,  more  complete 
nonpatent  literatiire  prior  art  collection 
in  emerging  technologies  and  is  working 
on  providing  patent  examiners  with 
better  access  to  nonpatent  Uterature  in 
new  areas  of  technology. 

Conciuxent  with  the  examiner's  duty 
to  conduct  a  thorough  and  complete 
search  of  the  prior  art,  applicants  h#ve 
a  duty  to  submit  all  information  known 
to  them  to  be  material  to  patentability. 
Specifically,  37  CFR  1.56  provides  that 
information  is  material  to  patentability 
when  (1)  it  establishes,  by  itself  or  in 
combination  with  other  information,  a 
prima  facie  case  of  unpatentability  of  a 
claim;  or  (2)  it  refutes,  or  is  inconsistent 
with,  a  position  the  applicant  takes  in 
(i)  opposing  an  argument  of 
impatentability  relied  on  by  the  USPTO, 
or  (ii)  asserting  an  argiunent  of 
patentability.  37  CFR  §  1.56  (1998).  hi 
addition,  this  Rule  encourages 
apphcants  to  examine  certain  types  of 
information,  e.g.,  prior  art  cited  in 
search- reports  of  a  foreign  patent  office 
in  a  coimterpart  application,  to  ensure 
that  material  information  is  disclosed  to 
the  USPTO.  37  CFR  1.56  (a)(1)  &  (2). 

Applicant's  duty  to  submit  material 
information  is  important  to  high  quality 
patent  examination  because  inventors 
are  generally  in  the  best  position  to  be 
aware  of  the  state  of  the  art  and  are  in 
possession  of,  or  have  access  to,  the 
most  pertinent  prior  art.  For  this  reason, 
the  quality  of  patent  examination 
benefits  when  applicants  assist  the 
examiners  in  identifying  information, 
particularly  nonpatent  Uteratiue, 
material  to  patentability. 

B.  Questions 

The  USPTO  is  interested  in  ensuring 
that  patent  examiners  consider  the  most 
pertinent  prior  art  during  the 
examination  of  patent  applications. 
Public  comments,  including  responses 
to  the  following  questions,  are  invited  to 
assist  the  USPTO  in  identifying  any 
improvements  that  can  be  made  to 
ensure  that  patent  examiners  are 
searching  and  have  access  to  the  most 
relevant  prior  art  in  the  course  of 
examination  of  a  patent  application.  The 
tenor  of  the  following  questions  should 
not  be  taken  as  an  indication  that  the 
USPTO  has  taken  a  position  on  or  is 
predisposed  to  any  particular  approach 
to  concerns  regarding  examiner  access 
to  pertinent  prior  art.  Your  thoughts  on 


the  following  topics  would  be 
appreciated. 

1.  Is  the  most  pertinent  prior  art  being 
considered  by  patent  examiners  during 
examination  of  patent  applications?  If 
not,  please  include  the  following  in 
your  response: 

(a)  Provide  support  for  yom' 
conclusions  and  identify  the  following: 

(i)  The  area(s)  of  technology  most 
affected;  and 

(ii)  The  type(s)  of  prior  art  most 
overlooked  by  the  USPTO,  including 
but  not  limited  to  United  States  patents, 
foreign  patent  documents,  and 
nonpatent  literatiu-e. 

(b)  Identify  why  you  perceive  that 
patent  examiners  are  not  considering 
the  most  pertinent  prior  art. 

2.  Do  applicants  submit  the  most 
pertinent  prior  art  that  they  are  aware  of 
in  connection  with  a  filed  patent 
application?  If  not,  please  include  the 
following  in  your  response: 

(a)  Provide  support  for  your 
conclusions  and  identify  the  following: 

(i)  The  area(s)  of  technology  most 
affected;  and 

(ii)  the  type(s)  of  prior  art  that  is  not 
being  submitted  by  applicants, 
including  but  not  limited  to  United 
States  patents,  foreign  patents,  and 
nonpatent  literatiue. 

(bj  Identify  why  you  perceive  that 
applicants  are  not  submitting  the  most 
pertinent  prior  art. 

3.  Are  the  current  rules  and 
procediires  for  obtaining  prior  art  during 
the  examination  of  a  patent  application 
adequate  and  effective?  If  not,  please 
include  the  following  in  your  response: 

(a)  Identify  aspects  of  the  rules  and 
procedures  that  do  not  facilitate  the 
identification  of  pertinent  prior  art; 

(b)  Discuss  any  proposed  changes  to 
the  rules  or  procediues  to  improve  the 
identification  of  pertinent  prior  art;  and 

(c)  Discuss  potential  advantages  and 
hardships  that  patent  applicants  and 
examiners  would  face  if  particular 
changes  were  adopted. 

4.  Are  prior  art  searches  typically 
conducted  before  filing  a  patent 
apphcation  vdth  the  USPTO?  If  not, 
please  explain.  If  so,  please  include  the 
following  in  yoiu'  response: 

(a)  An  identification  of  the  area(s)  of 
technology  where  it  is  most  likely  that 
a  prior  art  search  would  be  conducted; 

(b)  The  scope  of  a  proper  prior  art 
search  (i.e.,  United  States  Patents, 
foreign  patents,  journal  articles, 
corporate  bulletins,  as  well  as  other 
types  of  nonpatent  literature);  and 

(c)  An  identification  of  databases  and 
Internet  resources  generally  searched  or 
available  to  applicants  and/or  the 
USPTO. 

5.  Please  indicate  whether 
Information  Disclosiue  Statements  are 


frequently  submitted  and,  if  so,  which 
of  the  following  types  of  prior  art 
dociunents  are  included: 

(a)  United  States  patents; 

(b)  Foreign  patent  documents  and 
Patent  Cooperation  Treaty  (PCT) 
pubhcations;  and 

(c)  Nonpatent  literature,  including  but 
not  limited  to  journal  articles, 
conference  papers,  corporate  bulletins, 
and  Internet  publications. 

If  applicable,  please  explain  why  any 
of  the  aforementioned  type(s)  of  prior 
art  dociunents  are  not  normally 
submitted  to  the  USPTO. 

6.  Should  applicants  be  required  to 
conduct  a  prior  art  search  and  submit 
corresponding  search  results,  including 
where  they  searched,  to  the  USPTO 
when  filing  a  patent  appUcation?  If  not, 
should  applicants  be  required  to 
disclose  whether  or  not  a  search  was 
conducted?  Please  explain  your 
rationale  and  discuss  any  potential 
advantages  and  drawbacJcs. 

7.  Should  applicants  be  required  to 
submit  all  prior  art  relied  upon  during 
the  drafting  of  the  claims  of  a  patent 
application?  Please  explain  yovi 
rationale  and  discuss  any  potential 
advantages  and  drawbacks. 

8.  Should  applicants  be  required  to 
submit  all  nonpatent  literature  directed 
to  the  same  field  of  invention 
attributable  to,  authored  by,  or  co- 
authored  by  the  applicant?  Please 
explain  your  rationale  and  discuss  any 
potential  advantages  and  drawbacks. 

9.  Please  identity  any  type{s)  of 
nonpatent  literature  documents 
applicants  should  be  required  to  submit 
to  the  USPTO  in  connection  with  any 
given  patent  application  [e.g., 
conference  reports,  corporate 
collections,  documents  relied  on  in 
drafting  an  application,  etc.).  Please 
explain  yoiu  rationale  and  discuss  any 
potential  advantages  and  drawbacks. 

10.  If  you  believe  that  the  most 
relevant  prior  art  is  not  being  identified 
during  patent  examination,  please 
identify  any  suggestions  to  obviate  this 
problem.  In  your  response,  please: 

(a)  Discuss  in  detail  any  idea  for 
addressing  this  problem  effectively; 

(b)  Explain  how  the  proposal(s) 
should  be  implemented; 

(c)  Identify  who  should  bear  the  cost; 
and 

(d)  Indicate  any  potential  advantages 
and  drawbacks  for  each  suggestion. 

11.  Please  discuss  any  related  matters 
not  specifically  identified  in  the  above 
questions.  If  this  is  done,  parties  are 
requested  to: 

(a)  Label  that  portion  of  the  response 
as  "Other  Issues"; 

(b)  Clearly  identify  the  matter  being 
addressed; 
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(c)  Provide  examples,  where 
appropriate,  that  illustrate  the  matter 
addressed; 

(d)  Identify  any  relevant  legal 
authorities  applicable  to  the  matter 
being  addressed;  and 

(e)  Provide  suggestions  regarding  how 
the  matter  should  be  addressed  by  the 
USPTO. 

m.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearing(s)  must  request  an  opportunity 
to  do  so  no  later  than  June  21, 1999  for 
the  June  28, 1999  hearing,  or  July  7, 
1999  for  the  July  14. 1999  hearing. 
Requests  to  testify  may  be  accepted  on 
the  date  of  the  hearing  if  sufficient  time 
is  available  on  the  schedule.  No  one  will 
be  permitted  to  testify  without  prior 
approval. 

2.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation  and  title, 
mailing  address,  telephone  number,  and 
hearing  date  desired.  Facsimile  number 
and  Internet  mail  address,  if  available, 
should  also  be  provided.  Parties  may 
include  in  their  request  an  indication  as 
to  whether  they  wish  to  testify  during 
the  morning  or  afternoon  session  of  the 
hearing. 

3.  Speakers  will  be  given  between  five 
and  fifteen  minutes  to  present  their 
remarks.  The  exact  amount  of  time 
allocated  per  speaker  will  be 
determined  after  the  final  nimiber  of 
parties  testifying  has  been  determined. 
All  efforts  will  be  made  to  accommodate 
requests  for  additional  time  for 
testimony  presented  before  the  day  of 
the  hearing. 

4.  Speakers  may  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings.  These 
remarks' should  be  provided  no  later 
than  August  2, 1999. 

5.  A  schedule  providing  the 
approximate  starting  time  for  each 
speaker  will  be  distributed  the  morning 
of  the  day  of  the  hearing.  Speakers  are 
advised  that  the  schedule  for  testimony 
will  be  subject  to  change  during  the 
course  of  the  hearings. 

IV.  Guidelines  for  Written  Ckimments 

Written  comments  should  include  the 
following  information: 

1.  Name  and  affiliation  of  the 
individual  responding;  and 

2.  If  applicable,  indications  of 
whether  conunents  offered  represent 
views  of  the  respondent's  organization 
or  are  the  respondent's  personal  views. 

If  possible,  parties  offering  testimony 
or  written  comments  should  provide 
their  comments  in  machine-readable 
format.  Such  submissions  may  be 


provided  by  electronic  mail  messages 
sent  over  the  Internet,  or  on  a  3.5" 
floppy  disk  formatted  for  use  in  either 
a  Macintosh  or  MS-DOS  based 
computer.  Machine-readable 
submissions  should  be  provided  as 
unformatted  text  (e.g.,  ASCII  or  plain 
text),  or  as  formatted  text  in  one  of  the 
following  file  formats:  Microsoft  Word 
(Macintosh,  DOS,  or  Windows 
versions);  or  WordPerfect  (Macintosh, 
DOS,  or  Windows  versions). 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record  and  may  be  available  via 
the  Internet.  In  view  of  this,  parties 
should  not  submit  information  that  they 
do  not  wish  to  be  publicly  disclosed  or 
made  electronically  accessible.  Parties 
who  would  like  to  rely  on  confidential 
information  to  illustrate  a  point  are 
requested  to  summarize  or  otherwise 
submit  the  information  in  a  way  that 
will  permit  its  public  disclosiue. 

Dated:  May  21.1999. 

Robert  M.  Anderson, 

Acting  Assistant  Secretary  of  Commerce  and 
Acting  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  99-13440  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  3510-1ft-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  0MB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Conununify  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13, 44  U.S.C.  Chapter 
35).  Copies  of  these  individual  ICRs, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service,  William  Ward. 
(202)  606-5000,  extension  375. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (202)  565-2799 
between  8:30  a.m.  and  5:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Commimity  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  D.C.  20503,  (202)  395- 
7316,  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submissions  of  responses. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Learn  and  Serve  America 
Project  Description  Form. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Educators  and  other 
institutional  persoimel  whose 
organzations  receive  grant  funds  from 
Learn  and  Serve  America. 

Total  Respondents:  2,100. 

Frequency:  Annually. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Aimual  Reporting  or 
Disclosure  Burden  .-2,100  hours . 

Total  Annualized  Capital/startup 
costs:  None. 

Total  Annualized  Burden  Costs: 
None. 

Description:  The  Corporation  seeks 
approval  of  the  Learn  and  Serve 
America  Project  Description  Form.  The 
form  will  ask  Learn  and  Serve  America 
grantees  and  their  sub-grantees  to:  (1) 
Identify  the  frequency  and  types  of 
student  participants  in  service-learning 
programs;  (2)  identify  the  frequency  and 
types  of  institutions  and  organizations 
sponsoring  and  collaborating  with 
service-learning  programs;  (3)  specify 
the  types  of  services  being  provided  to 
communities  by  students  in  service- 
learning;  and  (4)  describe  the  local 
program  operations  and  achievements. 
The  information  will  be  used  to:  (1) 
Measure  performance  in  terms  set  forth 
in  the  aimual  performance  plan;  (2) 
prepare  descriptions  of  program 
activities  and  achievements  with 
support  from  Learn  and  Serve  America; 
(3)  inform  the  Corporation,  grantees, 
educational  institutions,  and  the  public 
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concerning  the  nature,  extent,  and  best 
practices  in  service-learning  programs 
across  the  nation. 

Dated:  May  21, 1999. 
Thomas  L.  Bryant, 

Associate  General  Counsel. 

(FR  Doc.  99-13518  Filed  5-26-99;  8:45  am] 

BILLING  CODE  606O-28-U 


DEPARTMENT  OF  DEFENSE 

Department  of  The  Army 

Army  Science  Board  Notice  of  Partially 
Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  9  &  10  June  1999. 

Time  of  Meeting:  0800-1700  (both  days). 

Place:  Arlington,  VA. 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  panel  on  "Full  Spectrum 
Protection  for  2025-Era  Groimd  Platforms" 
will  meet  for  briefings  and  discussions. 
These  meetings  will  be  partially  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  manner  permitted 
by  the  committee.  The  classified  portions  of 
these  meetings  will  be  closed  to  the  public 
in  accordance  with  Section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  For  further  inJFormation, 
please  contact  the  Army  Science  Board  at 
(703)  604-7479. 

Wayne  Joyner, 

Program  Support  Manager,  Army  Science 

Board. 

[FR  Doc.  99-13521  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  increased  Right 
and  Related  Operations  in  the  Patuxent 
River  Complex,  Patuxent  River,  MD 

agency:  Department  of  the  Navy, 

Department  of  Defense. 

ACTION:  Notice  of  record  of  decision. 

SUMMARY:  The  Department  of  the  Navy, 
after  carefully  considering  the 
operational  and  enviroiunental 
consequences,  announces  its  decision  to 
increase  flight  and  related  operations  in 
test  areas  comprising  the  Patuxent  River 
Complex,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eileen  Kane,  NAS  Patuxent  River  PubUc 


Affairs,  2268  Cedar  Point  Road,  Bldg 
409,  Patuxent  River,  MD  20670, 
telephone  301-342-7710. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  entire  Record  of  Decision  (ROD)  is 
provided  as  follows: 

The  Department  of  the  Navy  (DON), 
pursuant  to  Section  102(c)  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  of  1969  (42  U.S.C.  Section  4331 
et  seq.)  and  regulations  of  the  Coimcil 
on  Enviroiunental  Quality  (CEQ)  that 
implement  NEPA  procedures  (40  CFR 
Parts  1500-1508),  hereby  annotmces  its 
decision  to  increase  flight  and  related 
operations  in  test  areas  comprising  the 
Patuxent  River  Complex,  MD  as  set  forth 
in  Operational  Workload  III,  which  is 
identified  as  Preferred  Alternative  in  the 
Final  Environmental  Impact  Statement 
(FEIS). 

Operational  Workload  Alternative  m 
provides  for  up  to  24,400  flight  hoiu-s 
per  year,  including  up  to  21,100  annual 
flight  hovus  for  research,  development, 
test,  and  evaluation  (RDT&E)  activities 
and  related  support,  and  up  to  3,300 
aimual  flight  hoiu^  of  military  training 
support.  Non-flight  and  laboratory  test 
activities  will  operate  at  levels 
proportional  to  the  increase  in  flight 
operations.  This  level  of  future 
operations  is  based  on  foreseeable 
mission  requirements  and  the  complex's 
imique  airfield,  facihty,  and  range 
capabilities.  As  a  result,  the  complex 
will  have  the  flexibility  to  accept  new 
and  variable  workloads,  thereby 
increasing  efficiencies  and  lowering 
costs  to  users. 

The  test  areas  involved  are  under  the 
exclusive  control  and  scheduling 
authority  of  the  Naval  Air  Warfare 
Center,  Aircraft  Division  (NAWCAD). 
They  include  Naval  Air  Station  (NAS) 
Patuxent  River  (with  all  its  flight  and 
ground  test  facilities,  runways,  and 
associated  airspace);  Outlying  Field 
(OLF)  Webster  Field  (with  its  flight  test 
faciUties,  nmways,  and  associated 
airspace);  and  the  Chesapeake  Test 
Range  (CTR)  (including  its  restricted 
airspace,  aerial  and  surface  firing  range, 
and  Hooper,  Hannibal,  and  Tangier 
Island  targets).  Combined,  these  test 
areas  are  identified  as  the  Patuxent 
River  Complex. 

Implementation  of  the  action  will  be 
phased  in  as  needed  to  support 
additional  workloads  begiiming  in  mid- 
1999. 

Process 

A  Notice  of  Intent  (NOI)  to  prepare  an 
EIS  for  increased  flight  and  related 
operations  in  the  Patuxent  River 
Complex  was  published  in  the  Federal 
Register  on  April  1, 1997,  and  in  local 
and  regional  newspapers  twice,  one  and 


three  weeks  prior  to  the  scoping 
meetings.  Five  public  scoping  meetings 
were  held  between  May  6  and  May  15, 
of  1997  in  Prince  Frederick,  MD; 
Leonardtown,  MD;  Burgess,  VA; 
Crisfield,  MD;  and  Cambridge,  MD. 
Comments  received  during  the  public 
scoping  meetings  were  considered  in 
the  preparation  of  the  Draft  EIS  (DEIS). 

A  Notice  of  Availability  (NOA)  for  die 
DEIS  was  published  in  the  Federal 
Register  on  May  15, 1998  and  in  local 
and  regional  newspapers  twice,  one  and 
three  weeks  prior  to  the  scheduled 
hearing  dates.  Public  hearings  were  held 
June  10  through  Jtme  22  of  1998,  in 
Lusby,  MD;  Cambridge,  MD; 
Heathsville,  VA;  and  Great  Mills,  MD. 
The  DON  received  330  comments  on  the 
DEIS  from  2  Congressmen,  4  federal 
agencies,  17  state  agencies,  2  regional 
agencies,  6  local  governments,  11  non- 
governmental organizations,  and  93 
private  citizens.  All  verbal  and  written 
comments  are  addressed  in  Chapter  10 
of  the  FEIS. 

The  NOA  for  the  FEIS  was  pubhshed 
in  the  Federal  Register  on  December  18, 
1998.  Public  notices  and  news  releases 
noting  the  availability  of  the  FEIS  were 
published  in  local  and  regional 
newspapers  the  following  week.  Copies 
of  the  FEIS  and  DEIS  are  available  for 
public  review  in  18  repositories  aroimd 
Chesapeake  Bay  and  will  continue  to  be 
available  for  60  days  following  the 
signing  of  this  Record  of  Decision.  The 
EKDN  received  29  public  comments  on 
the  FEIS  during  the  30-day  public 
comment  period. 

Aitemadves  Considered 

The  three  alternatives  considered  in 
this  FEIS  focxis  on  the  efficient  use  of 
existing  facilities  and  personnel  in  the 
Patuxent  River  Complex  and  provide  for 
the  continuation  of  and  increase  in 
RDTScE  flight  operations  and  non-flight 
laboratory  activities,  and  additional 
support  for  military  training  activities. 
The  preferred  alternative  (Operational 
Workload  Alternative  ID)  could 
accommodate  up  to  24,400  flight  hoius 
per  year.  Operational  Workload 
Alternatives  I  and  11  could  accommodate 
up  to  20,700  and  22,600  flight  hours  per 
year,  respectively.  Implementation  of 
any  alternative  will:  (1)  Maintain 
existing  boundaries  of  the  special  use 
airspace  and  restricted  surface  areas  in 
the  CTR;  (2)  continue  airfield  daily 
operating  hoiu-s  at  current,  or  slighUy 
modified  operating  hours;  (3)  require  no 
additional  permanent  and  transient 
employees  at  NAS  Patuxent  River  and 
OLF  Webster  Field  or  construction  of 
major  new  facilities  beyond  those 
constructed  as  a  result  of  previous  Base 
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Realignment  and  Consolidation 
decisions. 

The  Navy  also  evaluated  a  No  Action 
Alternative  that  maintained  flight  and 
related  operations  at  current  levels  of 
intensity  (18,200  annual  flight  hoius). 
The  No  Action  Alternative  anticipated 
changes  in  the  future  mix  of  aircraft 
(i.e.,  both  the  addition  of  new  aircraft/ 
aircraft  systems  that  may  be  tested  for 
Navy  acquisition  and  the  retirement 
and/or  replacement  of  aging  aircraft/ 
aircraft  systems). 

Enviroimiental  Impacts 

The  Department  of  the  Navy  analyzed 
the  impacts  of  the  alternative  proposals, 
considering  the  following  factors:  land 
use  and  coastal  zone  management; 
socioeconomics;  community  facilities 
and  services;  transportation; 
infrastructtire;  air  quality;  noise; 
ordnance,  hazardous  materials 
management,  and  radio  frequency 
sources;  topography,  geology,  and  soils; 
vegetation  and  wetlands;  terrestrial  and 
aquatic  wildlife;  water  and  sediment 
quality;  and  aircraft  operations  and 
safety.  Potential  cumulative  impacts  of 
the  proposed  action  and  consistency  of 
the  proposed  action  with  federal 
policies  addressing  enviroimiental 
justice  and  environmental  health  risks 
to  children  were  also  considered.  Based 
upon  these  analyses  the  Department  of 
the  Navy  finds  that  no  significant 
impacts  will  result  from  implementation 
of  the  preferred  alternative  (Operational 
Workload  Alternative  III). 

Mitigation 

Even  though  no  significant  impacts 
would  result  from  implementation  of 
the  preferred  alternative,  public 
comments  outlined  concerns  with 
several  operational  issues.  As  a  result, 
the  Navy  is  implementing  a  series  of 
measures  in  response  to  public 
complaints  about  aircraft  noise 
disturbances,  supersonic  events, 
sufficiency  of  pilot  awareness  briefs. 
Unmanned  Aerial  Vehicle  (UAV) 
operations  in  the  CTR,  and  the 
operation  of  an  open-air  aircraft  engine 
test  cell  at  NAS  Patuxent  River. 

Aircraft  Noise  Disturbances 

NAS  Patuxent  River  will  establish 
formal  procedures  to  ensure  proper 
handling  of  and  response  to  noise/ 
aircraft  disturbance  reports.  The 
procedures  will  include  the  compilation 
of  a  centralized  database  of  noise 
disturbance  reports,  and  a  monthly 
review  of  these  reports  by  the  NAS 
Patuxent  River  Air  Installation 
Compatible  Use  Zone  (AICUZ)  officer. 
When  appropriate,  corrective  action  to 


minimize  future  noise  disturbances  will 
be  taken. 

Supersonic  Events 

The  Navy  will  imdertake  two 
measures  with  respect  to  supersonic 
flight  testing.  First,  supersonic  flights 
below  30,000  ft  in  the  CTR  will  be 
restricted  to  supersonic  test  flights  for 
weapons  separation.  Supersonic  flights 
above  30,000  ft  will  be  in  response  to 
mission-critical  needs  only.  Second,  a 
sonic  boom  monitoring  system  will  be 
installed  in  the  CTR.  Data  records  bom 
the  monitoring  system,  when  used  in 
combination  with  noise/aircraft 
disturbance  reports,  will  identify  the 
need  for  corrective  action  to  be  taken,  or 
to  suggest  operational  or  procedural 
modifications  that  will  minimize  sonic 
boom  impacts. 

Pilot  Awareness  Briefs 

The  Navy  will  expand  existing 
briefings  on  aircraft  operations 
procedures  to  all  users  of  the  CTR  to 
ensure  an  imderstanding  of  proper 
procedures  and  mitigation  measures 
adapted  as  a  result  of  this  study. 

UAV  Operations  in  the  CTR 

The  operation  of  UAVs  in  a 
constricted  area  of  the  CTR  over  the 
Northern  Neck  of  Virginia  has  resulted 
in  overflights  of  the  same  location 
numerous  times  during  each  mission. 
These  overflights  subject  residents  of 
the  Northern  Neck  to  a  low  level  of 
noise  during  daylight  hours  of  the  work 
week.  To  mitigate  this  situation,  the 
Navy  will  increase  the  flight  area  within 
the  CTR  that  UAVs  use  for  routine 
training  purposes.  These  alternative 
UAV  operating  areas  are  being 
identified  by  the  Navy  using  detailed 
demographic  and  land  use  data  to  avoid 
overflights  of  densely  populated  areas. 
This  expansion  of  prescribed  airspace 
will  greatly  reduce  UAV  presence  and 
noise  at  any  one  location. 

Operations  at  the  Open-Air  Aircraft 
Engine  Test  Cell 

At  various  times  diu-ing  the  first  and 
second  quarters  of  1998,  the  enclosed 
engine  maintenance  test  cell  was 
temporarily  unavailable.  This  situation 
caused  the  tempo  and  tA^pe  of  operations 
at  the  open-air  aircraft  engine  test 
facility  at  NAS  Patuxent  River  to 
increase.  A  continuing  need  exists  to 
conduct  critical  engine  tests  at  this 
facility.  However,  the  Navy  will 
minimize  use  of  the  open-air  aircraft 
engine  test  facility  by  eliminating 
aircraft  turbofan  and  turbojet  engine 
maintenance  runs,  except  for  mission- 
critical  situations  where  the  enclosed 
engine  maintenance  test  cell  is 


unavailable  for  an  extended  period  of 
time  and  approval  of  the  Commanding 
Officer  of  NAS  Patuxent  River  has  been 
obtained.  In  addition,  the  Navy  will 
investigate:  (1)  Feasible  technical 
solutions  to  reduce  the  noise  associated 
with  operations  at  the  open-air  aircraft 
engine  test  facility  and  (2)  the  technical 
feasibility  of  developing  an  alternative 
back-up  site  for  the  enclosed  engine 
maintenance  test  cell  to  further  reduce 
the  likelihood  that  the  open-air  aircraft 
engine  test  facility  will  be  required  for 
aircraft  jet  engine  maintenance  runs. 

EIS  Implementation  Plan 

The  Navy  has  prepared  an  EIS 
Implementation  Plan  that  has  been 
approved  by  NAS  Patuxent  River  and 
the  NAWCAD  Atlantic  Ranges  and 
Facilities  Department.  This  plan 
provides  policy  and  direction  that  will 
ensure  that  the  operational  mitigation 
and  monitoring  specified  in  this  Record 
of  Decision  will  be  executed.  The  NAS 
Operational  Environmental  Planning 
(OEP)  Office  is  responsible  for  data 
administration.  The  NAS  Public  AfiPairs 
Office  (PAO)  will  provide  public 
interface  support. 

Response  to  Comments  Received 
Regarding  the  Final  Environmental 
Impact  Statement 

The  DON  received  29  comments  on 
the  FEIS  from  1  federal  agency,  4  state 
agencies,  3  local  governments,  and  2 
private  citizens.  Some  comments 
received  were  editorial  in  nature,  had 
been  addressed  in  the  FEIS  and  thereby 
required  no  further  discussion,  or, 
simply  disagreed  with  conclusions  of 
the  FEIS  but  did  not  present  new  or 
additional  information  that  substantially 
affected  the  FEIS  analysis.  Substantive 
comments  organized  by  subject  matter 
are  addressed  below. 

Aircraft  Noise 

The  Calvert  County  Board  of 
Commissioners  questioned  the 
population  data  used  in  the  computer 
noise  models  and  the  conclusions 
reached  from  the  modeling  results.  The 
noise  modeling  analyses  are  based  on 
standard  procedures  widely  used  for 
commercial  and  military  airfields.  These 
procedures  have  been  validated  and  are 
sufficient  to  predict  the  resultant  noise 
levels  in  the  CTR  from  the  additional 
aircraft  operations.  To  maintain 
consistency  in  the  noise  analysis 
conducted  for  the  CTR,  US  Census  1990 
data  were  used  to  characterize  the 
existing  and  future  population.  These 
are  the  only  data  that  provide 
population  statistics  on  a  census  tract 
basis.  Only  a  very  small  portion  of  the 
popiilation  of  southern  Calvert  County 
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(i.e.,  the  southernmost  tip  of  Drum 
Point)  would  be  impacted  by  airfield- 
related  noise  levels  of  65  to  70  dB.DNL. 
In  addition,  in  response  to  comments  on 
the  DEIS,  text  was  added  to  FEIS 
Subchapter  4.1  (page  4.1-2)  to 
acknowledge  the  significant  current  and 
future  growth  in  the  Solomons  area  that 
is  changing  in  character  from  a  rural 
residential  area  to  a  more  densely- 
populated  subm-ban  community. 

Water  and  Sediment  Quality 

The  Virginia  Department  of 
Environmental  Quahty  (VDEQ) 
Tidewater  Regional  Office  requested 
clarification  on  the  amoimt  of  lead  that 
would  be  released  into  the  Chesapeake 
Bay  in  the  form  of  lead  bullets.  The  FEIS 
states  on  page  4.13-5  that  an  estimated 
1.0  cu  ft  of  lead  (about  0.5  cu  ft  of  lead 
more  than  identified  under  the  No 
Action  Alternative)  could  be  released 
annually  into  the  Bay  imder  the 
preferred  alternative  (Operational 
Workload  Alternative  HI). 

The  VDEQ  Tidewater  Regional  Office 
also  requested  additional  analysis  on 
the  potential  water  quality  impacts  of 
continued  use  of  target  areas  in 
Chesapeake  Bay.  The  existing 
Environmental  Monitoring  and 
Assessment  Program  (EMAP)  sampling 
data  for  Chesapeake  Bay  were 
performed  by  the  Environmental 
Protection  Agency.  However,  the  DON 
did  imdertake  sediment  and  water 
sampling  (Sirrine  study)  in  1991  at 
several  water  range  and  target  locations 
in  North  Carolina  that  have  been 
impacted  by  about  40  years  of  military 
bombing  activities.  The  results  of  the 
Sirrine  study  showed  no  significant 
differences  in  water  and  sediment 
quality  between  the  range  areas  and 
non-range  areas  and  support  the 
conclusion  of  the  FEIS  that  the  surface 
water  impacts  of  either  the  No  Action 
Alternative  or  the  preferred  alternative 
will  not  adversely  affect  water  or 
sediment  quality  in  the  Bay.  The 
Department  of  Navy  has  decided, 
therefore,  that  narrowly  focused 
sampling  in  the  vicinity  of  the  targets 
would  only  be  required  as  a  result  of 
changes  in  ordnance  volume  or  type  or 
some  indication  of  significant  water  or 
sediment  quality  degradation. 

Furthermore,  the  Environmental 
Protection  Agency's  EMAP  metals  data 
for  Station  VA  91-303  (FEIS  page  4.13- 
3)  are  for  sediment  samples.  These  data 
are  not  directly  comparable  to  Maryland 
State  Water  Quality  Standards  because 
those  standards  are  not  applicable  to 
measuring  solid  phase  contaminants. 
Instead,  these  data  were  more 
appropriately  compared  to  the  Effects 
Range  Median  (ER-M)  criterion,  which 


is  the  concentration  of  a  contaminant 
that  will  result  in  ecological  effects 
approximately  50  percent  of  the  time 
based  on  scientific  literature  studies. 
The  data  for  EMAP  Station  VA  91-303 
do  not  exceed  the  ER-M  threshold  for 
any  metal.  When  EMAP  data  are 
examined  for  other  stations  in  proximity 
to  the  target  areas,  particularly  Hannibal 
target  whwe  most  lead  bullets  are  likely 
to  be  found,  no  pattern  of  elevated 
metals  can  be  discerned.  Therefore,  the 
DON  reaffirms  the  conclusion  stated  in 
the  FEIS  that  the  presence  of  elevated 
metals  at  EMAP  Station  VA  91-303  is 
not  related  to  Navy  use  of  the  target 
areas. 

Air  Quality 

The  VDEQ  Office  of  Air  Data  Analysis 
recommended  that  the  Final 
Environmental  Impact  Statement  (FEIS) 
address  air  pollutant  dispersion  (short- 
term  effects)  in  the  CTR  area,  especially 
under  flight  paths  as  a  result  of  public 
complaints  about  "low-flying  aircraft 
and  dwellings  laden  with  aircraft 
exhaust/fuel."  The  emissions  analysis 
contained  in  the  FEIS  was  conducted 
pursuant  to  the  Clean  Air  Act  General 
Conformity  Rule  (40  CFR  51  and  93). 
The  results  of  this  analysis  show  that  air 
emissions  resulting  from 
implementation  of  the  preferred 
alternative  would  be  well  within  the 
budgeted  limits  of  Delaware,  Maryland, 
and  Virginia  and  not  significant.  Also, 
as  noted  on  FEIS  page  4.9-3,  emergency 
fuel  dumping  is  extremely  rare  in  the 
CTR.  DON  policy  prohibits  fuel 
dumping  below  6,000  feet  above  groimd 
level  unless  necessary  to  save  the  pilot 
and/or  the  aircraft.  Above  6,000  feet,  the 
fuel  has  sufficient  time  to  completely 
vaporize  and  dissipate  before  reaching 
the  ground.  Thus,  any  fuel  dumping  that 
occurs  has  less  than  significant  impacts 
at  ground  level. 

Coastal  Zone  Management 

Worcester  Coimty,  MD  commented 
that  implementation  of  the  preferred 
alternative  would  be  consistent  with 
their  plans,  programs,  and  objectives 
provided  increases  in  flight  and  related 
operations  would  not  have  a  negative 
impact  on  the  use  and  enjojmient  of  the 
coimty's  ocean  beaches  and  coastal 
bays.  As  the  CTR  does  not  include  any 
portion  of  Worcester  County, 
implementation  of  the  preferred 
alternative  would  be  consistent  with  the 
county's  plans,  programs,  and 
objectives. 

Aircraft  Operations  and  Safety 

One  commentor  expressed  concern 
that  the  FEIS  did  not  provide  a 
"probabihstic  risk  analysis"  of  an 


aircraft  crashing  into  the  Calvert  CUffs 
Nuclear  Power  Station.  First,  it  should 
be  noted  that  the  Calvert  Cliffs  Nuclear 
Power  Station  is  located  outside  of  the 
boundaries  of  the  CTR.  Second,  the 
critical  structures  at  the  power  station 
(i.e.,  nuclear  systems  containment 
buildings)  have  been  designed  and 
constructed  to  withstand  earthquakes, 
hurricanes,  tornadoes,  and  the  impact  of 
a  fully  laden,  fully  fueled  Boeing  707 
without  damage  to  the  systems  inside. 
Additionally,  Baltimore  Gas  &  Electric 
(BG&E),  owner  of  the  power  station, 
concluded  in  its  August  1997  Individual 
Plant  Examination  of  External  Events  (a 
study  required  by  the  Nuclear 
Regulatory  Commission  [NRC))  that  the 
probability  of  an  aircraft  crashing  into 
the  power  station,  including  aircraft 
from  NAS  Patuxent  River  is  very  low  (a 
probability  of  about  1.1  x  10-*  crashes 
per  year).  Only  about  25  percent  of  this 
risk  is  assignable  to  aircraft  from  NAS 
Patuxent  River.  In  another  report  to  the 
NRC  (Region  1  Inspection  Report  Nos. 
50-317/97-06),  BGficE  concluded  that 
there  was  no  significant  safety  hazard 
represented  by  NAS  Patuxent  River 
aircraft.  Lastly,  BG&E  is  consulting  with 
the  NAS  Patujcent  River  as  it  currently 
prepares  its  EIS  to  support  an 
application  to  the  NRC  for  re-licensing 
of  the  power  plant.  The  risk  of  an 
aircraft  operating  in  the  CTR  crashing 
into  the  Calvert  Cliffs  Nuclear  Power 
Station  is  not  significant  and  the  DON 
has  determined  that  a  probabilistic  risk 
analysis  is  not  required. 

Impacts  to  Calvert  Cliffs  State  Park 

The  Calvert  Coimty  Board  of 
Conunissioners  expressed  concern  that 
increased  flight  and  related  operations 
in  the  Patuxent  River  Complex  would 
impact  the  designation  of  Calvert  Cliffs 
State  Park  as  a  "State  Wildlands."  This 
designation  provides  protection  and 
benefits  to  the  park's  water  quality, 
wilderness  research,  and  preservation  of 
imique  ecological  communities  and 
primitive  recreation. 

The  park  is  located  on  the  northern 
boundary  of  the  CTR.  Aircraft  flight 
tracks  for  approaches  and  departures  to 
NAS  Patuxent  River  overfly  the  Dnun 
Point  peninsula  to  the  south  of  the  park 
and  the  results  of  the  noise  analysis 
show  noise  levels  at  the  park  to  be  less 
than  45  dB  DNL,  which  is  consistent 
with  existing  noise  levels  at  the  park. 
Consequently,  implementation  of  the 
preferred  alternative  would  not  impact 
water  quality,  wilderness  research,  or 
the  preservation  of  unique  ecological 
communities  and  primitive  recreation 
that  may  be  conducted  at  Calvert  Cliffs 
State  Park. 
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Conclusions 

Based  on  the  analysis  contained  in  the 
EIS,  the  administrative  record,  and  the 
factors  discussed  above,  I  identify 
Operational  Workload  Alternative  III 
{Preferred  Alternative)  as  the  course  of 
action  the  Navy  will  implement  at  the 
Patuxent  River  Complex.  Operational 
Workload  Alternative  III  wrill  best  allow 
the  Navy  to  meet  current  and  future 
global  defense  challenges  posed  by  a 
post-Cold  War  environment.  It  provides 
the  Navy  with  the  necessary  flexibility 
to  efficiently  enhance  use  of  Patuxent 
River  Complex  facilities  and  reduce 
costs  to  users.  Use  of  the  CTR  and 
related  laboratories  and  test  support 
facilities  for  both  manned  and 
unmanned  flight  testing  can  be 
optinuzed  without  increasing 
construction  or  the  number  of  personnel 
needed  to  complete  the  mission.  Navy 
operational  air  assets  will  be  able  to 
conduct  effective  training  and  pilot 
evaluation  exercises  using  the 
technological,  visual,  and  measiu^ment 
assets  that  are  integral  to  the 
instrumented  airspace  of  the  CTR.  The 
flexibility  in  asset  management  and 
asset  use  that  is  achievable  under 
Operational  Workload  Alternative  III 
will  create  no  significant  impacts  to  the 
surroimding  environment.  The  Navy 
will  respond  to  public  concern^ 
involving  aircraft  and  engine  testing 
noise,  supersonic  events,  and  UAV 
operations  through  the  mitigation 
measures  described  above. 

Dated.'May  17, 1999. 
Elsie  L.  Munsell, 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  and  Safety). 
[FR  Doc.  99-13519  Filed  5-26-99;  8:45  am] 
BHJJNG  CODE  MIO-OI-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity; 
Notica  of  Memliers 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to  list 
the  members  of  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity  (National  Advisory  Committee) 
and  to  give  the  public  the  opportunity 
to  nominate  candidates  for  the  positions 
to  be  vacated  by  those  members  whose 
terms  will  expire  on  September  30, 
1999.  This  notice  is  required  under 
Section  114(c)  of  the  Higher  Education 


Act  (HEA),  as  amended  by  Pub.  L.  105- 
244. 

What  Is  the  Role  of  the  National 
Advisory  Committee? 

The  National  Advisory  Committee  is 
established  under  Section  114  of  the 
HEA,  as  amended,  and  is  composed  of 
15  members  appointed  by  the  Secretary 
of  Education  from  among  individuals 
who  are  representatives  of,  or 
knowledgeable  concerning,  education 
and  training  beyond  secondary 
education,  including  representatives  of 
all  sectors  and  type  of  institutions  of 
higher  education. 

The  National  Advisory  Committee 
meets  at  least  twice  a  year  and  provides 
recommendations  to  the  Secretary  of 
Education  pertaining  to: 

•  The  establishment  and  enforcement 
of  criteria  for  recognition  of  accrediting 
agencies  or  associations  under  subpart  2 
of  part  H  of  Title  IV,  HEA. 

•  The  recognition  of  specific 
accrediting  agencies  or  associations. 

•  The  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

As  the  Committee  deems  necessary  or 
on  request,  the  Committee  also  advises 
the  Secretary  about: 

•  The  eligibility  and  certification 
process  for  institutions  of  higher 
education  imder  Title  IV,  HEA. 

•  The  development  of  standards  and 
criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibility  of  those  institutions 
to  participate  in  Federally  funded 
programs. 

•  The  relationship  between  (1) 
accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
respect  to  such  institutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary  may  prescribe. 

f 

What  Are  the  Terms  of  0£Bce  for 
Committee  Members? 

The  term  of  office  of  each  member  is 
3  years,  except  that  any  member 
appointed  to  fill  a  vacancy  occurring 
prior  to  the  expiration  of  the  term  for 
which  the  member's  predecessor  was 
appointed  is  appointed  for  the 
remainder  of  the  term.  A  member  may 
be  appointed,  at  the  Secretary's 
discretion,  to  serve  more  than  one  term. 


Who  Are  the  Current  Members  of  the 
Committee? 

The'current  members  of  the  National 
Advisory  Committee  are: 

Members  With  Terms  Expiring  9/30/99 

•  Mr.  Gordon  M.  Ambach  (Committee 
Vice  Chairperson),  Executive  Director, 
Council  of  Chief  State  School  Officers, 
Washington,  DC. 

•  Dr.  Norman  Francis,  President, 
Xavier  University  of  Louisiana. 

•  Dr.  George  A.  Pruitt,  President, 
Thomas  A.  Edison  State  College,  New 
Jersey. 

•  Dr.  Norma  S.  Rees,  President, 
California  State  University,  Hajrward. 

•  Honorable  Thomas  P.  Salmon, 
Chair  of  the  Board,  Green  Mountain 
Power  Corporation,  Vermont. 

Members  With  Terms  Expiring  9.30.00 

•  Dr.  David  W.  Adamany,  President 
Emeritus  and  Distinguished  Professor  of 
Law  and  Political  Science,  Wa3aie  State 
University,  Michigan. 

•  Mr.  Robert  L.  Hawkins, 
Superintendent,  Colorado  Mental 
Health  Institute. 

•  Ms.  Tanya  L.  Pollard,  Student,  Yale 
University,  Connecticut. 

•  Dr.  Eleanor  P.  Vreeland,  Chairman, 
Barland,  Inc.,  New  York. 

•  Dr.  John  A.  Yena,  President, 
Johnson  &  Wakes  University,  Rhode 
Island. 

Members  With  Terms  Expiring  09/30.01 

•  Mrs.  Wilhelmina  R.  Delco 
(Committee  Chairperson),  Retired 
Member  of  Texas  House  of 
Representatives.  • 

•  Dr.  Alfredo  G.  de  los  Santos,  Jr., 
Vice  Chancellor  for  Educational 
Development,  Maricopa  Community 
Colleges,  Arizona. 

•  Dr.  Kenneth  B.  Orr,  President 
Emeritus,  Presbyterian  College,  South 
Carolina. 

•  Dr.  Robert  L.  Potts,  President, 
University  of  North  Alabama. 

•  Dr.  Richard  F.  Rosser,  President  of 
the  President's  Group,  Wisconsin. 

How  Do  I  Nominate  an  Individual  for 
Appointment  as  a  Committee  Member? 

If  you  would  like  to  nominate  an 
individual  for  appointment  to  the 
Committee,  send  the  following 
information  to  the  Committee's 
Executive  Director: 

•  A  cover  letter  that  provides  your 
reason(s)  for  nominating  the  individual; 
and 

•  Contact  information  for  the 
nominee  (name,  title,  business  address,' 
and  business  phone  and  fax  niunbers) 
and  a  copy  of  the  nominee's  resimie. 

The  information  must  be  sent  by 
[insert  45  days  from  date  of  publication] 
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to  the  following  address:  Bonnie 
LeBold,  Executive  Director,  National 
Advisory  Committee,  U.S.  Department 
of  Education,  ROB-3,  Rm.  3082,  400 
Maryland  Avenue,  SW,  Washington,  DC 
20202-7592. 

How  Can  I  Get  Additional  Information? 

If  you  have  any  specific  questions 
about  the  nomination  process  or  general 
questions  about  the  National  Advisory 
Committee,  please  contact  Ms.  Bonnie 
LeBold,  the  Committee's  Executive 
Director,  at  (202)  260-3636  [phone]  or 
(202)  260-5049  [fax)  between  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday. 

Authority:  20  U.S.C.  1011. 

Dated:  May  21, 1999. 

Greg  Woofis, 

Chief  Operating  Officer,  The  Office  of  Student 
Financial  Assistance. 

[FR  Doc.  99-13553  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  4000-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-42-014] 

ANR  Pipeline  Company;  Notice  of 
Refund  Report 

May  21, 1999. 

Take  notice  that  on  May  18, 1999, 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  a  report  of  refunds 
related  to  the  above  captioned  docket. 
This  filing  was  made  pursuant  to  a 
September  10, 1997,  order  of  the  Federal 
Energy  Regulatory  Commission  issued 
at  Docket  No.  RP97-369-000,  et  al. 

ANR's  report  of  refunds  summarizes 
the  status  of  refunds  owed  to  ANR  for 
Kansas  ad  valorem  tax  overpayments. 
The  report  also  provides  the  current  or 
last  known  mailing  address  of  each  first 
seller  that  has  not  paid  its  refund  in  full. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc,  99-13453  Filed  5-26-99;  8:45  am] 

8IUJNG  COOE  6717-01-M  ■    . 

z 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP98-S4-K)26] 

Colorado  Interstate  Gas  Company; 
Notice  of  Refund  Report 

May  21. 1999. 

Take  notice  that  on  May  18. 1999, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  its  second  annual 
refund  report  in  Docket  No.  RP98-43. 
This  filing  and  refunds  were  made  to 
comply  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  of  September  10, 1997.  Refunds 
have  been  paid  by  CIG  on  May  1  and 
June  10, 1998. 

The  May  18, 1999  refund  report 
summarizes  the  refunds  made  as  of  that 
date  by  CIG  for  Kansas  ad  valorem  tax 
overpajrments  pursuant  to  the 
Conunission's  September  10, 1997 
Order.  Lump-sum  cash  refunds  were 
made  by  CIG  to  its  former  jurisdictional 
sales  customers.  In  instances  where 
payment  has  not  been  made  within  30 
days  of  receipt  from  the  producers, 
appropriate  interest  had  been  computed 
as  provided  for  in  the  Order. 

Copies  of  CIG's  filing  have  been 
served  on  CIG's  former  jurisdictional 
sales  customers,  interested  states' 
commissions,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-13452  Filed  5-26-99;  8:45  am] 

BILUNG  COOE  9717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-256-002] 

Columbia  GuH  Transmission 
Company;  Notice  of  Extension  of  Time 
and  Waiver  Request 

May  21, 1999. 

Take  notice  that  on  April  1,  1999, 
Columbia  Gulf  Transmission  Company 
(Coliunbia  Gulf),  in  compliance  with  the 
Commission's  order  issued  December 
17,  1998,1  in  Docket  No.  RM96-1-012, 
tendered  for  filing  a  report  detailing  its 
level  of  compUance  with  Section 
284.10(c)(2)(i)  of  the  Commission's 
Regulations. 2  This  section,  adopted  by 
the  Commission  in  Order  No.  587-G, 
requires  each  interstate  pipeline  to  enter 
into  operational  balancing  agreements 
(OBAs)  at  all  points  of  interconnection 
between  its  system  and  the  system  of 
another  interstate  or  intrastate  pipeline 
by  April  1,1999.3 

Extension  of  Time 

Columbia  Gidf  requests  an  extension 
of  time,  imtil  Jiily  1, 1999,  to  conclude 
OBA  negotiations  with  three 
interconnecting  systems.  In  addition, 
Columbia  Gulf  seeks  either  an  extension 
of  time  to  comply  with,  or  a  waiver  of 
the  requirements  of  Section 
284.10(c)(2)(i)  with  respect  to  Columbia 
Gulfs  ownership  interest  in  the  Central 
Texas  Loop  facility. 

Upon  consideration,  notice  is  hereby 
given  that  Colimibia  Gulf  is  granted  a 
further  extension  of  time  to  comply  with 
section  284.10(c)(2)(i)  of  the 
Commission's  regulations  imtil  no  later 
than  June  30, 1999.  On  or  before  Jime 
30, 1999,  Columbia  Gulf  must  file  a 
statement  indicating  whether  it  is  in 
compliance  with  section  284.10(c)(2)(i) 
of  the  Commission's  Regulations. 

Waiver  Request 

Coliunbia  Gulf  also  seeks  a  waiver  of 
the  requirements  of  Section 
284.10(c)(2)(i)  for  the  following  types  of 


'  Standards  For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  85  FERC 161 .371  (1998). 

2  18CFR284.10(c)(2)(i). 

'  Standards  For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-G.  63  FR 
20072  (Apr.  23.  1998).  Ill  FERC  Stats.  &  Regs. 
Regulations  Preambles  1 31 .062  (Apr.  16,  1998). 
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interconnects:  (a)  Columbia  Gulfs 
offshore  sub-sea  interconnections  [small 
offshore  lines  that  run  from  an  offshore 
natural  gas  production  platform  to  a 
sub-sea  interconnection  with  another 
pipeline];  and  (b)  Columbia  Gulfs  small 
offsystem-onshore  pipelines  [small  lines 
that  run  £rom  an  onshore  natural  gas 
production  well  to  an  interconnection 
with  another  pipeline  downstream  of 
the  meter]. 

Any  person  desiring  to  be  heard  or  to 
protest  Columbia  Gulfs  request  for 
waiver  should  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426.  in 
accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paity 
must  file  a  motion  to  intervene. 

Copies  of  Columbia  Gulfs  report  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http://wvvrw/ 
ferc/fed/us/online/rims.htm  (call  202- 
208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-13460  Filed  5-2&-99;  8:45  am] 

BaxmO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federar  Energy  Regulatory 
Commission 

[Docfcert  No.  ER99-2901-000] 

Commonwealth  Edison  Company; 
Notice  of  Filing 

May  20, 1999. 

Take  notice  that  on  May  11, 1999, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an  executed 
Service  Agreements  for  Network 
Integration  Transmission  Service 
(Service  Agreement)  and  an  unexecuted 
Network  Operating  Agreement 
(Operating  Agreement)  with 
Commonwealth  Edison  Company,  in  its 
wholesale  merchant  function,  (WMD), 
under  the  terms  of  ComEd 's  Open 
Access  Transmission  Tariff  OATT). 
ComEd  requests  that  the  Commission 
substitute  the  Service  Agreement  and 
the  Operating  Agreement  for  the 
unexecuted  agreements  with  WMD 
previously  filed  under  the  OATT  in 


Docket  No.  ER99-2321-000  on  March 
30,  1999. 

Copies  of  this  filing  were  served  on 
WMD. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  28, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-13459  Filed  4-26-99;  8:45  am) 
BILUNG  COOE  «717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-266-001] 

Destin  Pipeline  Company,  L.LC.; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

May  21,  1999. 

Take  notice  that  on  May  14. 1999. 
Destin  Pipeline  Company,  L.L.C. 
(Destin),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
(Tariff),  the  following  Tariff  sheets  to 
become  effective  May  1, 1999: 

Substitute  First  Revised  Sheet  No.  6 
Substitute  First  Revised  Sheet  No.  21 
Substitute  First  Revised  Sheet  No.  26a 
Substitute  First  Revised  Sheet  No.  194a 

Destin  states  that  the  purpose  of  this 
filing  is  to  implement  certain 
modifications  to  its  tariff  sheets  in 
compliance  with  the  Commission's 
Order  issued  on  April  29, 1999,  in  the 
captioned  proceeding.  In  accordance 
with  the  April  29. 1999  Order,  Destin 
has  requested  that  these  sheets  be  made 
effective  as  of  May  1. 1999.  Destin  states 
that  copies  of  the  filing  will  be  served 
upon  its  shippers  and  interested  state 
commissions,  and  upon  each  party 
designated  on  the  official  service  list 


compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  peirties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-13456  Filed  5-26-99;  8:45  amj 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-346-024] 

Equitrans,  L.P.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  21, 1999. 

Take  notice  that  on  May  12. 1999. 
Equitrans.  L.P.  (Equitrans).  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  to  become  effective 
May  1, 1999: 

Fourth  Revised  Sheet  No.  213 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  on  May  10. 1999,  the 
Commission  foimd  that  the  filing 
contained  a  duplicate  numbered  tariff 
sheet  Third  Revised  Sheet  No.  213 
which  should  have  been  paginated 
Fourth  Revised  Sheet  No.  213. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Fkst  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-13449  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  6717-D1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-346-022] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  21, 1999. 

Take  notice  that  on  May  14, 1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1,  the  following 
revised  tariff: 

Effective:  August  1, 1997 

2nd  Substitute  3rd  Substitute  Ninth  Revised 
Sheet  No.  6 

Effective:  October  1. 1997 

3rd  Substitute  Tenth  Revised  Sheet  No.  6 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  correct  its  intemiptible 
and  firm  gathering  rates  on  Sheet  No.  6 
which  was  filed  on  May  5, 1999  in 
compUance  with  the  Commission's 
April  29, 1999,  Letter  Order  approving 
the  uncontested  January  22, 1999, 
Stipulation  and  Agreement  as  amended 
on  March  31,  1999. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-13463  Filed  5-26-99;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-346-023] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  21, 1999. 

Take  notice  that  on  May  14, 1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  the  revised  tariff  sheets  shown  on 
the  Appendix  of  the  filing,  for 
incorporation  in  its  Equitrans,  L.P. 
FERC  Gas  Tariff,  Original  Voliune  No.  1 
(L.P.  Tariff)  in  lieu  of  certain  tariff 
sheets  that  were  filed  in  May  5, 1999 
(May  5,  Compliance  Filing),  for 
incorporation  in  its  Equitrans,  Inc., 
FERC  Gas  Tariff,  Fu-st  Revised  Volume 
No.  1  (hic.  Tariff). 

Equitrans  made  the  May  5, 
Compliance  Filing  in  order  to 
implement  rate  changes  required  by  the 
Commission's  April  29,  1999,  Letter 
Order  approving  tbe  uncontested 
January  22,  1999,  Stipulation  and 
Agreement  as  amended  on  March  31, 
1999  in  the  above-referenced 
proceedings.  However,  on  May  5, 1999, 
the  Commission,  by  Order  issued  in 
Docket  No.  CP96-532-001,  approved 
Equitrans'  L.P.  Tariff  with  an  effective 
date  of  November  19, 1998.  Since  some 
of  the  time  periods  involved  in  the  May 
5,  Compliance  filing  fall  within  the 
effective  period  of  &e  L.P.  Tariff, 
Equitrans  is  submitting  revised  tariff 
sheets  for  incorporation  in  the  L.P. 
Tariff  instead  of  those  tariff  sheets 
designated  for  incorporation  in  the  Inc., 
Tariff  contained  in  the  May  5, 
Compliance  Filing.  Equitrans  states  that, 
other  than  the  redesignation  of  the  tariff 
sheets  for  incorporation  in  the  L.P. 
Tariff,  the  tendered  tariff  sheets  are  the 
same  in  all  respects  as  the 
corresponding  tariff  sheets  submitted  in 
the  May  5,  Compliance  Filing. 

Any  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-13464  Filed  5-26-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-280-002] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  21, 1999. 

Take  notice  that  on  May  18, 1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  tendered  for  filing  the 
following  tariff  sheets  to  be  included  in 
its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1: 

Fifth  Revised  Sheet  No.  78 
Sixth  Revised  Sheet  No.  155 
Third  Revised  Sheet  No.  142 
Second  Revised  Sheet  No.  155A 
Fourth  Revised  Sheet  No.  143 
Original  Sheet  No.  155B 
Third  Revised  Sheet  No.  144 
Original  Sheet  No.  155C 
Fourth  Revised  Sheet  No.  145 
Fifth  Revised  Sheet  No.  157 
Fourth  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  158 

The  purpose  of  this  filing  is  to  comply 
with  the  Letter  Order  issued  by  the 
Office  of  Pipeline  Regulation  ("OPR")  in 
Docket  No.  RP99-280-001  on  May  3, 
1999,  wherein  Mid  Louisiana  was 
instructed  to  revise  its  tariff  to  include 
the  GISB  Standard  1.3.2  verbatim  and 
not  by  reference.  Additionally,  Mid 
Louisiana  has  revised  Paragraph  15.3(e) 
of  its  General  Terms  and  Conditions  to 
indicate  the  priority  of  firm  intra-day 
service  over  scheduled  and  flowing 
interruptible  service  and  cross- , 
referenced  this  paragraph  with 
paragraph  5.6(b)  of  its  General  Terms 
and  Conditions  to  indicate  the 
applicability  of  penalties  for  bumped 
interruptible  shippers.  The  Letter  Order 
also  directed  Mid  Louisiana  to  refile 
Sheet  No.  78  to  indicate  proper 
pagination. 

Mid  Louisiana  requests  that  the 
Commission  grant  a  waiver  of  Section 
154.207  of  the  Commission's 
Regulations  thereby  allowing  the 
indicated  tariff  sheets  to  be  accepted  to 
be  effective  May  10, 1999. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  additional  requirement  of  the 
Regulations  in  order  to  permit  the 
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tendered  tariff  sheets  to  become 
effective  May  10, 1999  as  submitted. 
Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  {call  202-208-2222  for 
assistance). 
David  P.  BoergefB, 
Secretary. 
[FR  Doc.  99-13455  Filed  5-26-99;  8:45  am] 

BtLUNG  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-524-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

May  21.  1999. 

Take  notice  that  on  May  18, 1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street, 
Lombard,  Illinois  60148  filed  an 
application  with  the  Commission  in 
Docket  No.  CP99-524-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  by  sale  to  MidCon  Texas 
Pipeline  Operator,  Inc.  (MidCon  Texas), 
an  affiliated  intrastate  pipeline,  various 
contiguous  facilities  located  in  Arkansas 
and  Refugio  Counties,  Texas,  and 
authorized  in  Docket  Nos.  G-19086,  as 
amended  in  Docket  No.  CP61-111, 
CP66-96,  CP76-493,  CP80-86,  CP82- 
402-000,  and  CP85-519-000,  all  as 
more  fully  set  forth  in  the  application 
which  Is  open  to  the  public  for 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http:www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Natural  proposes  to  abandon  its 
contiguous  St.  Charles,  Zoller.  Fulton 
Beach,  and  Nine  Mile  Point  laterals  and 
related  meter,  tap,  and  appurtenant 
facilities  located  in  Arkansas  and 
Refugio  Coimties.  Natiuul  states  that 
these  facilities  were  originally 
constructed  as  a  means  of  receiving  gas 


purchased  from  various  producers  for 
Natural's  system  supply  to  support 
Natural's  merchant  function.  Natural's 
merchant  function  terminated  effective 
December  1, 1993.  Consequently, 
Natural  states  that  it  no  longer  needs  the 
said  facilities  to  receive  its  own  gas 
supply  and  no  longer  has  any  gas 
purchase  obligations  regarding  these 
facilities.  Moreover,  Natural  states  that 
the  transportation  value  to  Natural  of 
the  above  facilities  has  been  greatly 
reduced. 

Natural  proposes  to  abandon  a  total  of 
approximately  52  miles  of  pipeline 
laterals  and  related  meter,  tap,  and 
appurtenant  facilities.  Natiiral  states 
that  it  proposes  to  transfer  these 
facilities  to  MidCon  Texas  for  their 
cumulative  net  book  value  as  of  the 
closing  date  specified  in  its  assets  sale 
agreement  with  MidCon  Texas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jtme  11, 
1999,  file  with  the  Federal  Energy 
Regulatory  commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conmiission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergen, 

Secretary. 

[FR  Doc.  99-13461  Filed  5-26-99;  8:45  am] 

BILUNO  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-39-020] 

Northern  Natural  Gas  Company;  Notice 
of  Distribution  of  Refunds  Paid 

May  21, 1999. 

Take  notice  that  on  May  18, 1999, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing 
worksheets  reflecting  the  distribution  of 
refunds  paid  to  jurisdictional  sales 
customers  on  August  14, 1998  and  April 
15, 1999.  Northern  states  that  these 
refunds  are  being  made  pursuant  to  the 
Commission's  Order  in  Public  Service 
Company  of  Colorado,  et  ai.  Docket  No. 
RP97-369-000,  et  al. 

The  Commission  ordered  that  "any 
first  seller  that  collected  revenues  in 
excess  of  the  applicable  maximum 
lawful  price  established  by  the  NGPA  as 
a  result  of  the  reimbursement  of  the 
Kansas  ad  valorem  taxes  for  sales  based 
upon  a  tax  bill  rendered  on  or  after 
October  3, 1983,  shall  refund  any  such 
excess  revenues  to  the  purchaser."  The 
interstate  pipelines  were  then  required 
to  make  lump-sum  cash  payments  of  the 
Kansas  ad  valorem  tax  refunds  to  the 
customers  who  were  overcharged. 
Included  with  Northern's  payments  is 
interest  on  any  amounts  received  from 
producers  held  longer  than  30  days  by 
Northern,  covering  the  period  from  the 
date  Northern  received  the  refund  from 
the  producers  until  the  date  that  refunds 
were  paid  out  to  its  customers. 

Northern  states  that  a  copy  of  this 
report  is  being  mailed  to  each  of 
Northern's  affected  jurisdictional  sales 
customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  tlie 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-13450  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-30a-000] 

Northwest  Alasican  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  21, 1999. 

Take  notice  that  on  May  17, 1999. 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan),  tendered  for  filing 
Forty-Sixth  Revised  Sheet  No.  5,  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  2, 
proposed  to  be  effective  July  1, 1999. 

The  instant  filing  is  submitted 
pursuant  to  Section  4.  of  the  Natural  Gas 
Act,  Section  9  of  the  Alaskan  Natural 
Gas  Transportation  Act  of  1976  and  Fart 
154  of  the  Federal  Energy  Regulatory 
Commission's  Regulations.  Northwest 
Alaskan  is  submitting  this  filing 
pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Pan-Alberta  Gas 
(U.S.),  Inc.  (PAG-US),  and  pursuant  to 
Rate  Schedules  X-1,  X-2  and  X-3, 
which  provide  for  Northwest  Alaskan  to 
file  45  days  prior  to  the  commencement 
of  the  next  demand  charge  period  (July 
1, 1999  through  December  31, 1999)  the 
demand  charges  and  demand  charge 
adjustments  which  Northwest  Alaskan 
will  charge  diu-ing  the  period. 

Included  in  Appendix  B  attached  to 
the  filing  are  the  workpapers  supporting 
the  derivation  of  the  revised  demand 
charge  and  demand  charge  adjustment 
reflected  on  the  tariff  sheet  included 
therein. 

Northwest  Alaskan  states  that  it  is 
serving  copies  of  the  instant  filing  to  its 
affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-13457  Filed  5-26-99;  8:45  am] 
BILUNG  CODE  «717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-309-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

May  21,  1999. 

Take  notice  that  on  May  18. 1999, 
Overthrust  Pipeline  Company  pursuant 
to  18  CFR  154.7,  tendered  for  filing  and 
acceptance,  to  be  effective  June  17, 
1999,  the  tariff  sheets  to  First  Revised 
Volume  No.  1-A,  of  its  FERC  Gas  Tariff 
as  listed  on  Appendix  A. 

Overthrust's  Electronic  Bulletin  Board 
(EBB)  has  been  phased  out  to  be 
replaced  by  an  interactive  web  site 
containing  the  informational  postings 
and  interactive  systems  for  contracting/ 
capacity  release  and  nominations/ 
confirmations,  collectively  referred  to  as 
Questline.  This  fiUng  proposes  to  revise 
Overthrust's  tariff  sheets  to  reflect  the 
replacement  of  EBB  language  with 
Questline-related  language. 

Also  included  in  this  filing  are 
miscellaneous  minor  clean-up  revisions 
correcting  typographical  errors  as  well 
as  inadvertent  omissions,  duplication 
and  incorrect  references  to 
corresponding  sections. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bencome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergert, 
Secretary. 

[FR  Doc.  99-13458  Filed  5-26-99;  8:45  am] 
BtUJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-40-022] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Annual  Report 

May  21,  1999. 

Take  notice  that  on  May  18.  1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  its 
Annual  Report  pursuant  to  the 
Commission's  Order  Denjring  Petitions 
For  Adjustment  and  Establishing 
Procedures  For  the  Payment  of  Refunds 
for  Kansas  Ad  Valorem  Taxes  dated 
September  10, 1997  (September  10. 
1997  Order). 

Panhandle  states  that  on  April  8, 
1998,  it  refunded  to  its  jurisdictional 
customers  their  allocated  share  of  the 
Kansas  Ad  Valorem  taxes  received  from 
producer  suppliers  through  March  31, 
1998.  During  the  succeeding  thirteen 
month  period  April  1998  through  April 
1999  Panhandle  has  received  only  a 
small  additional  amount  of  Kansas  Ad 
Valorem  Tax  refunds  from  its  producer 
suppliers.  Pursuant  to  Appendix  E  of 
the  Commission's  September  10. 1997 
Order,  interest  will  accrue  on  refunds 
received  from  producer  suppliers  and 
held  longer  than  thirty  days. 
Accordingly.  Panhandle  will  continue 
to  accrue  interest  in  accordance  with  the 
Commission's  September  10. 1997 
Order  on  the  Kansas  Ad  Valorem  Tax 
refunds  received  from  producer 
suppUers  until  these  amounts  are 
distributed  to  its  jurisdictional 
customers. 

Panhandle  further  states  that  a 
Pursuant  to  Ordering  Paragraph  (E)  of 
the  September  10. 1997  order  Panhandle 
is  submitting  the  following  information: 

(1)  Appendix  A — Summary  of  the 
Kansas  Ad  Valorem  tax  refund  amounts 
due  from  the  producer  suppliers, 
amounts  received  and  amounts  which 
remain  unpaid  by  producer  suppliers  as 
of  April  30,  1999. 
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(2)  Appendix  B—A  schedule 
reflecting  the  date  that  the  refunds  of 
Kansas  Ad  Valorem  Taxes  were  received 
from  each  producer  supplier. 

Panhandle  states  that  the  producer 
supplier  refund  amounts,  as  shown  in 
coliunn  (4)  of  Appendix  A,  have  not 
been  adjusted  for  additional  interest  that 
has  acciunulated  subsequent  to  its 
initial  refund  report.  This  additional 
interest  will  be  due  and  payable  with 
each  producer  suppliers'  actual  refund 
payments. 

Panhandle  states  that  a  copy  of  this 
information  is  being  sent  to  each  of 
Panhandle's  affected  customers  and 
respective  State  Regulatory 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-13451  Filed  5-26-99;  8:45  ami 

BILLING  CODE  S717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-33-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  21.  1999. 

Take  notice  that  on  May  18, 1999, 
Sabine  Pipe  Line  Company  (Sabine), 
tendered  for  filing  as  part  of  its  FERC 
Gas^Tariff,  Second  Revised  Volume  No. 
1,  Revised  Sheet  No.  00,  to  become 
effective  July  1,1999. 

Sabine  states  that  the  purpose  of  this 
filing  is  to  reflect  a  change  in  the  contact 
person  responsible  for  the  maintenance 
of  its  FERC  Gas  Tariff. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties.  In  accordance  with  the 
'  provisions  of  Section  154.2(d)  of  the 


Commission's  Regulations,  copies  of 
this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  Sabine's  offices  at  1111  Bagby  Street 
in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
•assistance). 
David  P.  Boergers. 
Secretary. 
[FR  Doc.  99-13462  Filed  5-26-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
John  P.  Roddy  (202)  208-0053. 
David  P.  Boergers. 
Secretary. 

[FR  Doc  99-13508  Filed  5-26-99;  8:45  am] 
BILUNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

TransColorado  Gas  Transmission 
Company;  Notice  of  Informal 
Settlement  Conference 

May  21, 1999. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  June  3, 1999  at 
10:00  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-272-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

May  21, 1999. 

Take  notice  that  on  May  14, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  tendered  for  filing 
Substitute  Second  Revised  Sheet  No. 
374F.01  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  to  become 
effective  May  1,  1999. 

On  March  31. 1999,  Transco  filed  in 
the  captioned  docket  to  revise  Section 
42.10(a)  of  the  General  Terms  and 
Conditions  of  Transco's  tariff  to  permit 
a  Replacement  Shipper  that  desires  to 
re-release  capacity  to  specify  Recall 
Rights  for  that  re-released  capacity  even 
through  Recall  Rights  were  specified  by 
a  prior  Releasing  Shipper.  Transco's 
proposal  was  intended  to  provide  a 
Replacement  Shipper  with  increased 
flexibility  in  structuring  a  re-release  of 
capacity,  including  specifying  Recall 
Rights  for  that  re-released  capacity.  On 
April  29, 1999,  the  Commission  issued 
an  "Order  Accepting  Tariff  Sheet 
Subject  to  Conditions"  (April  29, 
Order),  which  requires  that  Transco  file 
within  fifteen  days  of  the  date  of  the 
order  a  revised  tariff  sheet  to  address 
customer  concerns  that  subsequent  re- 
releasing  shippers  of  capacity  not 
adversely  affect  the  prior  releasing 
shipper's  recall  rights. 

In  compliance  with  the  April  29 
Order,  Transco  has  revised  Section 
42.10(a),  and  submits  that  the  revision 
is  consistent  with  Transco's  intent  in 
proposing  the  modification  to  Section 
41.10(a)  in  this  proceeding,  and  with  the 
Commission's  policy  as  stated  in  the 
April  29,  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  tjje  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onHne/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-13454  Filed  5-26-99;  8:45  am] 
BtLUNQ  CODE  STir-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofflmisslon 

[Docket  No.  PL99-2-000] 

Anticipated  Demand  for  Natural  Gas  in 
the  Northeastern  United  States; 
Schedule  and  information  Regarding 
Public  Conference 

May  21, 1999. 

The  public  conference  previously 
noticed  in  the  above-captioned 
proceeding  will  be  held  in  the 
Commission  meeting  room,  888  First 
Street,  N.E.,  Washington,  D.C.,  on  June 
7, 1999,  beginning  promptly  at  10:00 
a.m.  All  interested  persons  are  invited 
to  attend. 

Because  the  Commission  has  received 
nimierous  requests  to  make  oral 
presentations  at  the  conference,  the 
Commission  has  established  six  panels. 
In  order  to  accommodate  all  of  the 
requests  to  speak,  it  will  be  necessary 
for  the  Commission  to  limit  the 
individual  presentations  to  five  (5) 
minutes.  Parties  may  address  any  of  the 
issues  within  the  scope  of  the 
conference  and,  if  necessary,  file  with 
the  Secretary  additional  vmtten 
comments  to  highlight  other  areas  of 
interest.  There  will  be  a  question  and 
answer  period  following  the 
presentations  of  each  panel.  Parties 
making  oral  presentations  that  have  not 
already  identified  their  speakers  are 
asked  to  contact  Joel  Arneson  at  (202) 
208-2169  by  May  28, 1999,  with  the 
name  of  their  speaker. 

The  public  conference  will  follow, 
approximately,  the  schedule  set  forth 
below. 

Opening  Remarki 

10:00-10:15 

Commissioners 


Panel  No.  1 

10:15-10:45 

Energy  Information  Administration ' 

Pane7  No.  2 

10:45-11:45 

Edison  Electric  Institute 

Electric  Power  Supply  Association 

Independent  Petroleum  Association  of 

^  merica 
Natural  Gas  Supply  Association 
Process  Gas  Consuimers  Group 

Panel  No.  3 

11:45-1:00 

CNG  Transmission  Corporation 
Colubmia  Gas  Transmission  Corporation 
El  Paso  Energy  Corporation 
Interstate  Natural  Gas  Association  of 

America 
Iroquois  Gas  Transmission  System,  L.P. 
Millennium  Pipeline  Company,  L.P. 

Lunch  Break 

1:00-2:00 

Panel  No.  4 

1:00-2:00 

Consolidated  Edison  Company  of  New 

York,  Inc. 
KeySpan  Energy  Corporation 
New  England  Gas  Distributors 
New  York  Public  Service  Commission 
Northeast  States  for  Coordinated  Air 

Use  Management 
Public  Service  Electric  &  Gas  Company 

Panel  No.  5 

3:15-4:30 

Donaldson,  Lufkin,  &  Jenrette 
eCorp,  L.L.C. 
Environment  Northeast 
Independent  Power  Producers  of  New 

York 
Supply  Planning  Associates,  Inc. 
Texaco  Natural  Gas — North  America 
U.S.  Generating  Company  and  PG&E 

Energy  Trading — Gas  Corporation 

Panel  No.  6 

4:30-5:15 

Independence  Pipeline  Company 
Portland  Natural  Gas  Transmission 

System 
Texas  Eastern  Transmission  Corporation 
Williams  Companies 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-13509  Filed  5-25-99;  8:45  ami 

MLUNQ  CODE  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«351-3] 

Agency  Information  Collection 
ActhrKies 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


'  The  Energy  Information  Administration  will 
have  a  total  of  20  minutes  for  its  presentation. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this-document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  26,  1999. 
ADDRESSES:  U.S.  EPA.  Office  of 
Compliance,  401  M  Street  SW, 
Washington,  DC  20460,  Mail  code 
2223 A.  Interested  persons  may  obtain  a 
copy  of  the  ICR  vdthdut  charge  by 
calling  Sandy  Farmer  of  OP  at  (202) 
260-2740. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Raia  at  (202)  564-6045. 
Facsimile  Number  (202)  564-0050,  or 
raia.anthony@epa.gov. 
SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
nimiber.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
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Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  The  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Shipbuilding  and  Ship 
Repair  (Surface  Coating)  (40  CFR  part 
63,  subpart  II). 

Title:  NESHAP  subpart  II: 
Shipbuilding  and  Ship  Repair  (Surface 
Coating),  OMB  Control  #2060-0330  and 
EPA  ICR  number  1712.02,  expiration 
dateMay31,1999. 

Abstract:  The  respondents  are  owners 
or  operators  of  Shipbuilding  and  Ship 
Repair  Facilities.  (Operations  covered 
include:  primer  and  top  coat  application 
in  manufacturing  processes  and  in  ship 
repair  processes.  The  NESHAP 
regulation  40  CFR  part  63,  subpart  D, 
was  promulgated  on  December  15, 1995. 
The  Administrator  has  determined  that 
Hazardous  Air  Pollutant  (HAP)  and 
Volatile  Organic  Compound  (VOC) 
emissions  from  Shipbuilding  and  Ship 
Repair  Facilities  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  order  to  ensure  comphance 
with  the  standards  promulgated  to 
protect  public  health,  adequate  record 
keeping  and  reporting  is  necessary.  In 
the  absence  of  such  information, 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act.  Record 
keeping  and  reporting  are  mandatory 
under  this  regulation.  Records  must  be 
maintained  for  5  years. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utiUze  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Affected  facilities  must  comply  with 
the  part  63  General  Provisions 
recordkeeping  and  reporting 
requirements  including:  initial 
notifications;  performance  tests;  and 
start-up,  shut-down,  malfunction 
reports.  In  addition  there  are  record 
keeping  and  reporting  requirements 
specific  to  the  shipbuilding  and  repair 
NESHAP.  Owners  or  operators  of 


shipbuilding  and  ship  repair  facilities  to 
which  this  regulation  is  applicable  must 
choose  one  of  the  four  compliance 
options  described  in  the  final  rule  or 
install  and  monitor  a  specific  control 
system  to  control  coating  emissions  and 
reduce  HAP  emissions  to  the 
compliance  level.  The  rule  requires  an 
initial  one-time  notification  from  each 
respondent  and  subsequent  notification 
every  6  months  to  indicate  their 
compliance  status.  At  the  time  of  the 
initial  notification  each  respondent  is 
also  required  to  submit  an 
implementation  plan  that  describes 
compliance  procedures.  A  respondent  is 
also  required  to  keep  necessary  records 
of  data  to  determine  compliance,  with 
the  standards  in  the  regulation.  The  data 
must  be  recorded  monthly.  A  report 
must  be  submitted  semi-aimually  by 
each  respondent.  There  will  be  an 
estimated  100  respondents  to  the 
information  collection  requirements. 

The  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
averaged  over  the  next  3  years  is 
estimated  to  be  $26,218  per  year.  The 
average  burden,  per  respondent,  is  772 
hours  per  year. 

Dated:  May  14. 1999. 
David  N.  Lyons, 

Acting  Director,  Manufacturing,  Energy  and 
Transportation  Division. 
[FR  Doc.  99-13541  Filed  5-26-99;  8:45  am] 
BIUJNG  COOE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6351-2] 

Notice  Of  Fourth  Meeting  of  ttie 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Tasic  Force 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  announcement  of 

meeting. 

SUMMARY:  This  doomient  reschedules 
the  Fourth  Meeting  of  the  Mississippi 
River/Gulf  of  Mexico  Watershed 
Nutrient  Task  Force  (Task  Force)  which 
was  postponed  from  February  as 
published  in  the  Federal  Re^ster  on 
February  10, 1999  (64  FR  6652) .  The 
purpose  of  this  Task  Force,  consisting  of 
Federal,  State,  and  Tribal  members,  is  to 
understand  and  address  nutrient 
management  and  hypoxia  related  issues 
in  the  Mississippi  River  and  Gulf  of 
Mexico  watersheds.  The  matters  to  be 
discussed  at  the  meeting  include  six 
topical  scientific  reports  on  an 
assessment  of  the  causes  and 
consequences  of  hypoxia  in  the  Gulf  of 


Mexico,  and  the  work  schedule  for 
completion  of  an  Action  Plan  for 
addressing  hypoxia  in  the  Gulf  of 
Mexico,  llie  science  assessment  and  the 
Action  Plan  were  requested  by  the 
National  Science  and  Technology 
Council's  Committee  on  Environment 
and  Natural  Resoiut:es  (CENR)  as 
required  by  section  604(a)  and  604(b)  of 
Public  Law  105-383  Coast  Guard 
Authorization  Act  of  1998.  The  meeting 
of  the  Task  Force  will  be  open  to  the 
public,  and  the  public  will  be  afforded 
an  opportunity  to  provide  input  during 
open  discussion  periods. 

DATES:  12:00  p.m.-5:00  p.m.,  and 
optional  6:00  p.m.-10:00  p.m.  session 
on  June  30, 1999;  and  8:30  a.m.-12:30 
p.m.  on  July  1, 1999. 
ADDRESSES:  Memphis  Cook  Convention 
Center,  255  N.  Main  Street,  Memphis, 
TN;  (901)  527-7300.  The  meeting  is 
open  to  the  public  and  is  limited  only 
by  the  space  available.  The  meeting 
room  accommodates  approximately  125 
people.  The  optional  session  on  Jime  30 
will  be  at  Mud  Island  River  Park,  125 
North  Front  Street,  Memphis,  TN  38103. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Belefski,  U.S.  EPA,  Assessment 
and  Watershed  Protection  Division 
(AWPD),  401  M  Street,  S.W.  (4503F). 
Washington,  D.C.  20460,  telephone 
(202)  260-7061;  hitemet: 
belefski.mary@epa.gov. 

SUPPlfMENTARY  INFORMATION:  The  COSt 
for  dinner  at  the  optional  session  on 
Juine  30  is  $15.00  and  is  limited  to  the 
first  75  people  who  make  reservations 
by  June  18, 1999.  To  make  reservations 
for  the  optional  Mud  Island  Session, 
contact  Marquietta  Davis,  Tetra  Tech, 
Inc.,  10306  Eaton  Place,  Fairfax,  VA 
22030,  telephone  (703)  385-6000. 

Dated:  May  19, 1999. 
Rol>ert  Wayland, 

Director,  Office  of  Wetlands,  Oceans,  and 

Waterslieds. 

IFR  Doc.  99-13542  Filed  5-26-99;  8:45  am] 

HLUNG  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6350-7] 

Proposed  Agreement  and  Covenant 
Not  To  Sue  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)— Chemical  Handling 
Corporation  Site,  Jefferson  County, 
Colorado 

agency:  Environmental  Protection 
Agency. 


ACTION:  Notice;  request  for  public 
comment. 
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SUMMARY:  Notice  is  hereby  given  of  a 
proposed  settlement  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  concerning  the  Chemical 
Handling  Corporation  Site,  Jefferson 
County,  Colorado  (the  "Site").  Under 
the  Agreement  and  Covenant  Not  to  Sue 
(Agreement),  Broomlield  Investment 
Group,  LLC  and  1031-B  Land 
Corporation  will  pay  $5,000  to  the 
United  States  and  perform  various 
improvements  to  the  property  at  the 
Site. 

DATES:  Conmients  v»rill  be  received  until 
June  28, 1999. 

ADDRESSES:  The  Agreement  is  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street,  5th  Floor,  North  Tower,  Denver, 
Colorado.  Comments  should  be 
addressed  to  Carol  Pokomy,  Technical 
Enforcement  Program,  {8EOT-T),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver, 
Colorado,  (80202-2466,  and  should 
reference  the  Chemical  Handling 
Corporation  Site  Agreement  and 
Covenant  Not  to  Sue,  EPA  Docket  No. 
CERCLA-Vm-99-10.  Copies  of  the 
agreement  may  be  obtained  from  the 
Superfund  Records  Center  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheldon  MuUer,  Legal  Enforcement 
Program,  at  303/312-6916. 

Dated  May  17, 1999. 
Michael  T.  Risner, 

Acting  Assistant  Regional  Adminstrator, 
Office  of  Enforcement,  Compliance  and 
Environmental  Justice,  Region  VIII. 
[FR  Doc.  99-13538  Filed  5-26-99;  8:45  am] 
BILUNG  CODE  6»60-50-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6350-6] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Michigan 
Avenue  Dump  Site 

agency:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 


recovery  of  past  response  costs 
concerning  the  Michigan  Avenue  Dimip 
Site  in  Canton,  Michigan  with  the 
following  settling  parties:  General 
Motors  Corporation,  Chrysler 
Corporation,  Dow  Chemical  Company, 
and  Ford  Motor  Company.  The 
settlement  requires  the  settling  parties 
to  pay  $23,676.35  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a). 
The  Attorney  General  of  the  United 
States  approved  this  settlement  on  April 
21, 1999.  For  thirty  (30)  days  following 
the  date  of  publication  of  this 
docimient,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  U.S.  EPA, 
Region  5,  Records  Center,  7th  Floor,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  June  28,  1999. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  U.S. 
EPA,  Region  5,  Records  Center,  7th 
Floor,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  A  copy  of  the 
proposed  settlement  may  be  obtained 
itom  Cynthia  Kawakami,  Associate 
Regional  Counsel,  U.S.  EPA,  77  West 
Jackson  Boulevard  (C-14J).  Chicago, 
Illinois  60604,  (312)  886-0564. 
Comments  should  reference  the 
Michigan  Avenue  Dimip  Site  and  EPA 
Docket  No.  V-W-99-C-538  and  should 
be  addressed  to  Cynthia  Kawakami, 
Associate  Regional  Coimsel,  U.S.  EPA, 
77  West  Jackson  Boulevard  (C-14J), 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Kawakami,  Associate  Regional 
Counsel,  U.S.  EPA,  77  West  Jackson 
Boulevard  (C-14J),  Chicago,  Illinois 
60604,  (312)  886-0564. 
William  E.  Muno, 

Director,  Superfund  Division,  Region  5. 
(FR  Doc.  99-13544  Filed  5-26-99;  8:45  am] 
BILUNG  CODE  6SflO-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6349-9] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  opportunity  to  Comment 
Regarding  Alliance  Water  Resources, 
Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportxmity  to  comment  regarding 
Alliance  Water  Resources,  hic. 


SUMMARY:  EPA  is  providing  notice  of 
opportimity  to  comment  on  the 
proposed  assessment  of  an 
administrative  penalty  against  Alliance 
Water  Resources,  Inc.  Under  33  U.S.C. 
1319(g),  EPA  is  authorized  to  issue 
orders  assessing  administrative 
penalties  for  violations  of  the  Act.  EPA 
may  issue  such  orders  after  filing  a 
Complaint  commencing,  a  Class  11 
penalty  proceeding.  EPA  provides 
public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
imder  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written 
comments  on  a  proposed  Class  n  order 
or  participate  in  a  Class  11  proceeding, 
and  the  procedures  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  11  order  in  thirty 
(30)  days  after  issuance  of  public  notice. 

On  May  11. 1999,  EPA  commenced 
the  following  Class  II  proceeding  for  the 
assessment  of  penalties  by  filing  with  ' 
the  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7630,  the  following  complaint:  In  the 
Matter  of  the  Alliance  Water  Resoiut:es, 
Inc.;  EPA  Docket  No,  CWA-7-99— 0011. 

The  Complaint  proposes  a  penalty  of 
Fifty-Six  Thousand  Seven  Himdred 
Dollars  ($56,700)  for  the  dischai^e  of 
sludge  and  other  solids  to  waters  of  the 
U.S.  in  violation  of  Sections  301(a)  and 
402  of  the  Clean  Water  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
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otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Alliance  Water  Resources, 
Inc.  is  available  as  part  of  the 
administrative  record  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (3)  days  from 
the  date  of  this  doctunent. 

Dated:  May  15. 1999. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 
[FR  Doc.  99-13198  Filed  5-26-99;  8:45  am] 
BtLUNO  CODE  6S«0-«0-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Bania  or 
Banli  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Jime  14, 
1999. 

*  A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Monroe  Partners,  Ltd.,  Stuart, 
Florida;  to  acquire  additional  voting 
shares  of  Seacoast  Banking  Corporation 
of  Florida,  Stuart.  Florida,  and  thereby 
indirectly  acquire  First  National  Bank  & 
Trust  Company  of  the  Treasure  Coast, 
Stuart.  Florida. 

2.  Sherwood  Partners,  Ltd.,  Stuart, 
Florida;  to  acquire  additional  voting 
shares  of  Seacoast  Banking  Corporation 
of  Florida.  Stuart,  Florida,  and  thereby 
indirectly  acquire  First  National  Bank  & 


Trust  Company  of  the  Treasure  Coast, 
Stuart,  Florida. 
B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  E.  Linus  and  Gale  Carroll, 
Colxunbia,  Louisiana;  to  acquire 
additional  voting  shares  of  Caldwell 
Holding  Company,  Columbia, 
Louisiana,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Ciddwell  Bank  &  Trust  Company, 
Columbia,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-13549  Filed  5-26-99;  8:45  am) 
BILLING  CODE  e^fr-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  aU  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  wiD  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  21, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  BjTd 
Street,  Richmond,  Virginia  23261-4528: 


1.  First  National  Corporation, 
Orangeburg,  South  Carolina;  to  merge 
with  First  Bancorporation,  Inc., 
Beaufort,  South  Carolina,  and  thereby 
indirectly  acquire  FirstBank,  N.A., 
Beaufort,  South  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Coconut  Grove  Bankshares,  Inc., 
Coconut  Grove  (Miami),  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Coconut  Grove  Bank,  Coconut 
Grove  (Miami),  Florida. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Eggemeyer  Advisory  Corp.,  WJR 
Corp..  Castle  Creek  Capital,  LLC,  aU  of 
Rancho  Santa  Fe,  California;  to  acquire 
up  to  45  percent  of  the  voting  shares  of 
State  National  Bancshares,  Inc., 
Lubbock,  Texas,  and  thereby  indirectly 
acquire  State  National  Bank  of  West 
Texas,  Lubbock,  Texas;  United  Bank  & 
Trust,  Abilene,  Texas;  Montwood 
National  Bank,  El  Paso,  Texas; 
Continental  National  Bank,  El  Paso, 
Texas;  and  Sierra  Bank,  Las  Cruces, 
New  Mexico. 

2.  Castle  Creek  Capital  Partners  Fund 
Ua,  LP;  Castle  Creek  Capital  Partners 
Fund  nb,  LP,  all  of  Rancho  Santa  Fe, 
California;  to  acquire  up  to  34.2  percent 
of  the  voting  shares  of  State  National 
Bancshares,  Inc.,  Lubbock,  Texas,  and 
thereby  indirectly  acquire  State  National 
Bank  of  West  Texas,  Lubbock,  Texas; 
United  Bank  &  Trust,  Abilene,  Texas; 
Montwood  National  Bank,  El  Paso, 
Texas;  Continental  National  Bank,  El 
Paso,  Texas,  and  Sierra  Bank,  Las 
Cruces,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-13548  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  8210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking    . 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible- for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Jime  14, 1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Bay  View  Capital  Corporation,  San 
Mateo,  California;  to  acquire  Franchise 
Mortgage  Acceptance  Company,  Los 
Angeles,  California,  and  thereby  engage 
in  extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y;  activities  related  to  extending  credit, 
pursuant  to  §  225.28(b)(2)  of  Regulation 
Y;  and  leasing  personal  or  real  property, 
pursuant  to  §  225.28(b)(3)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-13547  Filed  5-26-99;  8:45  am] 
BILLING  CODE  6210-01-F 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Meeting  of  Consumer 
Advisory  Councii 

The  Consiuner  Advisory  Council  will 
meet  on  Thursday,  June  24, 1999.  The  ' 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C.,  in  Dining  Room  E  of 
the  Martin  Building  (Terrace  level).  The 
meeting  will  begin  at  8:45  a.m.  and  is 
expected  to  conclude  at  1:00  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets. 

The  Coimcil's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  imder  the  Consiuner 


Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Electronic  Delivery  of  Disclosures. 
The  Depository  and  Dehvery  Systems 
and  the  Consumer  Credit  Committees 
will  lead  a  discussion  about  the 
electronic  delivery  of  disclosures 
required  under  certain  consumer 
financial  services  and  fair  lending  laws 
such  as  the  Truth  in  Lending  and  Equal 
Credit  Opportimity  Acts. 

Consumer  Financial  Privacy.  The 
Depository  and  Delivery  Systems 
Committee  will  lead  a  discussion  of 
current  issues  on  consumer  financial 
privacy  matters. 

Community  Reinvestment  Act.  The 
Bank  Regulations  Committee  will  lead  a 
discussion  on  the  revised  CRA 
Questions  and  Answers. 
.  Members  Forum.  Individual  Council 
members  will  present  views  on 
economic  conditions  present  within 
their  industries  or  local  economies. 

Committee  Reports.  Council 
committees  will  report  on  their  work. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Coimcil 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  regarding  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consiuner  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  205 51. Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
202-452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24, 1999. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
[FR  Doc.  99-13550  Filed  5-26-99;  8:45  am] 

BILLING  CODE  e210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqr  for  Toxic  Sut>stances  and 
Disease  Registry 

[ATSDR-147] 

Availability  of  Hnal  Toxicological 
Profile  for  Mercury 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  the  final  updated 
toxicological  profile  for  merciu7 
completing  the  eleventh  set  prepared  by 
ATSDR.  The  announcement  of  nine 
toxicological  profiles  for  the  eleventh 
set  was  published  in  the  Federal 
Register  on  March  1,  1999  (64  FR  9999). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta.  Georgia 
30333,  telephone  (404)  639-6322. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pv^  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act* 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availabihty  of  the 
revised  list  of  the  275  most  hazardous 
substances  was  announced  in  the 
Federal  Register  on  November  17. 1997 
(62  FR  61332).  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  29, 1996  (61  FR 
18744):  April  17, 1987  (52  FR  12866); 
October  20, 1988  (53  FR  41280);  October 
26, 1989  (54  FR  43619);  October  17, 
1990  (55  FR  42067);  October  17.  1991 
(56  FR  52166);  October  28, 1992  (57  FR 
48801);  and  February  28, 1994  (59  FR 
9486). 

Notices  (62  FR  55816)  and  (62  FR 
55818)  announcing  the  availability  of 
draft  toxicological  profiles  for  public 
review  and  comment  were  published  in 
the  Federal  Register  on  October  28, 
1997  (62  FR  55816)  with  notice  of  a  90- 
day  public  comment  period  for  each 
profile,  starting  from  the  actual  release 
date.  Following  the  close  of  the 
comment  period,  chemical-specific 
comments  were  addressed,  and  where 
appropriate,  changes  were  incorporated 
into  each  profile.  The  public  comments 
and  other  data  submitted  in  response  to 
the  Federal  Register  notices  bear  the 
docket  control  numbers  ATSDR-127  or 
ATSDR-128.  This  material  is  available 
for  public  inspection  at  the  Division  of 
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Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  4,  Suite  2400.  Executive  Park 
Drive,  Atlanta,  Georgia,  (not  a  mailing 
address]  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 


Availability 

This  notice  annoimces  the  availability 
of  the  final  updated  toxicological  profile 
for  mercury  completing  the  eleventh  set 
prepared  by  ATSDR.  The  following 
toxicological  profile  is  now  available 


through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicological  profile 


NTIS  order  No. 


CAS  No. 


MERCURY  

MERCURIC  (II)  ACETATE 

MERCURIC  (II)  SULFIDE  

MERCURIC  (I)  CHLORIDE 

METHYLMERCURIC  CHLORIDE 


PB99-142416 


007439-97-6 
001600-27-7 
001134-48-5 
010112-91-1 
000115-09-3 


Dated:  May  20. 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  99-13434  Filed  5-26-99;  8:45  am] 

BIUJNQ  COOE  41«»-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  99105] 

Research  Studies  to  Characterize  the 
Clinical  Relevance  of  HIV 
Superinfection  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC]  annoimces  the 
availability  of  fiscal  year  (FY]  1999 
funds  for  a  cooperative  agreement 
program  for  epidemiologic  and 
laboratory  research  studies  to 
characterize  reinfection  with  Human 
Immunodeficiency  Virus  Type  1  (HTV- 
1.]  This  program  addresses  the  "Healthy 
People  2000"  priority  area  of  HIV 
Infection. 

The  purpose  of  this  program  is  to 
characterize  the  occurrence  of 
reinfection  with  a  second  strain  of  HIV 
and  determine  whether  reinfection  has 
clinical  relevance  for  the  pathogenesis 
of  HTV  disease.  Specific  questions  must 
at  least  include: 

1.  Can  naturally-occurring  reinfection 
with  a  second,  genotypically  distinct 
strain  of  HIV-1  be  documented  after 
initial  infection  has  been  established? 

2.  (How  often?]  Does  reinfection  result 
in  the  emergence  of  a  new  predominant 
strain  of  HTV-l? 

3.  Is  reinfection  with  a  second  strain 
of  HIV-1  associated  with  clinical 
disease  progression,  emergence  of 
resistance  to  antiviral  drugs,  or  other 
adverse  consequences? 


B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Because  studies  to  date  suggest  that 
reinfection  with  a  second  HIV-1  strain 
may  be  rare  or  difficult  to  detect,  a  case- 
control  study  design  may  be  most  likely 
to  jaeld  expeditious  answers  to  study 
questions.  Funds  under  this 
annoimcement  may  not  be  used  to 
establish  a  prospective  cohort. 
Therefore,  successful  applicants  must 
demonstrate  access  to  an  existing  cohort 
for  recruitment  of  appropriate  study 
subjects  for  whom  stored  specimens  are 
available  to  conduct  the  necessary 
retrospective  analysis. 

C.  Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  FY  1999  to  fund 
approximately  2  awards.  It  is  expected 
that  the  average  new  award  wiU  be 
approximately  $250,000.  It  is  expected 
that  awards  will  begin  on  or  about 
September  30, 1999.  Awards  will  be 
funded  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  Recipient  Activities,  and 
CDC  will  be  responsible  for  conducting 
activities  listed  imder  CDC  Activities. 


1 .  Recipient  Activities 

a.  Develop  Study  Protocol:  Design  an 
appropriate  study  to  answer  the  specific 
research  questions  related  to  HTV-l 
reinfection. 

b.  Identify  Study  Cohort:  Identify  a 
cohort  of  HIV-infected  persons  from 
which  eligible  study  subjects  can  be 
recruited,  for  whom  (1]  sufficient 
information  is  available  to  document  a 
known  or  likely  re-exposure  to  a  second 
strain  of  HIV-1;  (2)  a  clinically 
significant  event  such  as  disease 
progression  or  emergence  of  antiviral 
drug  resistance  has  been  recognized; 
and  (3)  suitable  stored  specimens  are 
available  for  genotypic  analysis  of  viral 
strains  of  HFV-l  before  and  after 
occurrence  of  the  clinical  event. 

c.  Conduct  Productive  and 
Scientifically  Soimd  Studies:  Identify, 
recruit,  obtain  informed  consent,  and 
enroll  study  participants  as  determined 
by  the  study  protocol  and  the  program 
requirements.  Perform  the  laboratory 
tests  necessary  to  characterize  viral 
strains  as  determined  by  the  study 
protocol.  Ideally,  recipients  would  be 
able  to  characterize  the  HIV-1  strain  in 
the  source  partner  epidemiologically 
associated  with  reinfection. 

d.  Publish  the  Results  of  the  Study: 
Upon  completion,  publish  the  results  of 
the  study.  At  the  completion  of  the 
funding  period,  recipients  should 
optimally  prepare  at  least  one 
manuscript  based  on  the  funded 
research  for  a  peer-reviewed  journal.  All 
recipients  will  provide  copies  of 
relevant  publications  and  other 
significant  documents  to  CDC  project 
co-investigators,  and  any  other  local 
agencies  or  individuals  with  a  special 
interest  in  the  research  project. 

e.  Share  Data  and  Specimens:  Share 
data  and  specimens  (when  appropriate) 
with  other  collaborators  to  answer  the 
project's  specific  research  questions. 

2.  CDC  Activities 

a.  Assist  in  Protocol  Development: 
CDC  staff  will  assist  in  the  development 


of  a  research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

b.  Provide  Technical  Assistance:  CDC 
staH  will  assist  in  the  design  of  the 
research  and  quality  assurance  of 
laboratory  methods. 

c.  Provide  SciMitific  Expertise:  CDC 
staff  will  provide  current  scientific  and 
programmatic  information  relevant  to 
the  studies,  and  will  provide  technical 
advice  throughout  the  study,  including 
study  design,  data  analysis  and 
publication. 

d.  Share  Data  and  Specimens:  CDC 
staff  will  assist  in  the  dissemination  of 
study  results  and  distribution  of 
specimens. 


Federal  Register / Vol.  64,  No.  102 /Thursday,  May  27,  1999/ Notices 


28823 


E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  Applications  must  not  be  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins  and  12 
point  font  (exclusive  of  official  PHS 
application  pages  and  relevant 
attachments.)  Applications  will  not  be 
reviewed  if  the  narrative  is  more  than  25 
pages,  not  counting  PHS  forms  and 
appendices.  In  the  narrative,  address  the 
following: 

1.  Background:  Briefly  describe  your 
research  questions. 

2.  Study  design:  Describe:  (a)  the 
proposed  study  design  and  (b)  how  this 
study  design  will  address  the  specific 
research  questions. 

3.  Study  cohort:  Describe:  (a)  the 
study  cohort  fixtm  which  eligible  study 
subjects  will  be  recruited;  (b)  how  this 
study  cohort  was  selected;  (c)  specific 
clinical  and  epidemiologic  information 
available  for  potential  study  subjects 
related  to  the  study  objectives;  and  (d) 
the  availability,  quality,  and  condition 
of  stored  specimens  necessary  for  the 
laboratory  analysis  as  determined  by  the 
study  design.  Also  provide  evidence 
that  the  necessary  information  and 
specimens  from  this  cohort  will  be 
accessible  for  the  purposes  of  this  study. 

4.  Laboratory  methods:  Describe  the 
laboratory  methods  that  will  be  used  to 
characterize  the  viral  strains,  and 
provide  evidence  that  these  are 
adequate  to  distinguish  between 
different  strains  of  HTV-l  with  the  same 
envelope  subtype. 


5.  Organization:  Describe:  (a)  the 
existing  relationship  between  the 
proposed  study  staff,  managers  of  the 
proposed  study  cohort,  and  the 
laboratory  which  will  perform  the  study 
analyses;  (b)  the  proposed  organization 
structiuB,  with  lines  of  authority,  for 
implementing  the  proposed  study;  (c) 
the  ciurent  working  relationship  with 
any  research,  academic,  scientific 
groups,  community-based  organizations 
or  other  affiliated  organizations;  and  (d) 
strategy  for  identification  and 
recruitment  of  study  participants. 

6.  Capacities:  Describe  your  capacity 
and  experience  in:  (a)  performing 
previous  clinical  or  laboratory  research 
involving  the  recruitment  of  HIV- 
positive  persons  and  collection  of 
clinical  or  epidemiologic  data;  (b) 
performing  genotypic  analysis  of  viral 
strains  of  HIV-1;  (c)  ensuring  the  hiring 
of  staff  for  implementing  the  study  in  a 
timely  manner;  and  (d)  participating  in 
collaborative  research  with  other 
research  organizations. 

7.  Personnel:  Describe  (a)  personnel 
proposed  for  implementing  the  research 
study;  (b)  roles  and  responsibilities  for 
each  proposed  staff;  and  (c)  evidence  of 
quedifications  for  the  responsibilities 
proposed. 

8.  Budget  and  Line-Item  Justification: 
Provide  an  annualized  budget  that 
anticipates  the  organizational  and 
operational  needs  to  carry  out  the 
proposed  study. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
August  1,  1999  submit  the  application 
to:  Kevin  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Mail  Stop  E-15,  Atlanta,  GA 
30341,  Email  KGMl@cdc.gov. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
stated  deadline  date  or  sent  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  independent 
review  group.  (Applicants  must  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  are  n&t  acceptable  proof  of 
timely  mailing.  Applications  that  do  not 
meet  these  criteria  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  retiuned  to  the  applicant. 


G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  based  on  the  evidence 
submitted  against  the  following  criteria 
by  an  independent  review  group 
appointed  by  CDC  (Note:  total  possible 
point  value  is  110): 

1.  Demonstration  of  the  applicant's 
understanding  of  the  research  objectives 
and  the  ability,  willingness,  and  need  to 
collaborate  in  the  study  design  and 
analysis,  and  (when  appropriate) 
sharing  of  data  and  specimens.  Evidence 
should  include  a  brief  review  of 
previous  studies  related  to  HTV-l 
infection,  and  laboratory  methods  for 
characterizing  viral  strains  of  HTV-l.  (15 
points) 

2.  Quality  of  an  explicit  research  plan 
adequate  to  address  Uie  study  questions. 
The  research  plan  should  include  a 
specific  study  design  (e.g.,  case  series, 
case-control  analysis)  and  describe  how 
HIV-infected  study  subjects  will  be 
identified  and  how  their  re-exposure  to 
infection  with  another  strain  of  HIV-1 
will  be  dociimented.  The  research  plan 
should  specify  the  anticipated  number 
of  subjects,  and  demonstrate  how  this 
study  design  and  subject  selection  will 
resolve  the  study  questions.  Preference 
will  be  given  to  applicants  who  propose 
to  evaluate  reinfection  in  persons  whose 
initial  infection  and  possible  reinfection 
are  both  due  to  group  M,  subtype  B 
strains  of  HTV-l.  (25  points) 

3.a.  Capacity  to  access  a  cohort  of 
HIV-infected  persons  with  sufficient 
epidemiologic  information  to  dociunent 
re-exposure  to  HTV-l,  adequate 
descriptive  clinical  information  to 
identify  significant  clinical  events  such 
as  disease  progression  or  emergence  of 
antiviral  drug  resistance,  and  the 
availability  of  adequate  stored 
specimens  to  implement  the  study.  (15 
points) 

b.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements  . 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits.  (5  points) 

4.  Capability  to  employ  laboratory 
methods  sufficient  to  differentiate 


28824 


Federal  Register /Vol.  64,  No.  102 /Thursday,  May  27,  1999 /Notices 


among  viral  strains  of  HIV-1  with  the 
same  envelope  subtype.  Evidence 
should  include  a  justification  for  the 
laboratory  techniques  selected, 
documentation  of  either  proficiency 
with  these  methods  or  specific  plans 
and  commitments  to  access  services 
from  a  laboratory  which  has 
demonstrated  this  proficiency,  and 
assurance  that  capacity  is  adequate  to 
accomplish  the  analyses  necessary  for 
the  proposed  research.  Letters  of 
support  from  collaborating  institutions 
or  organizations  should  be  included.  (15 
points) 

5.  Demonstration  of  a  history  of 
conducting  comparable  research 
studies.  Research  studies  related  to  the 
molecular  biology,  genetic  diversity,  or 
genetic  evolution  of  HIV-1  are  of 
greatest  interest.  (10  points) 

6.  The  capacity  to  effectively  manage 
the  study  as  evidenced  by  the  proposed 
organizational  structure,  the  quality  and 
experience  of  proposed  personnel  with 
realistic  and  sufficient  percentage-time 
commitments;  clarity  of  the  described 
duties  and  responsibilities  of  project 
personnel;  adequacy  of  the  facilities; 
and  plans  for  administration  of  the 
project  including  project  oversight  and 
data  management.  Evidence  should 
document  qualifications  of  a 
prospective  PI  and  other  key  personnel, 
and,  if  indicated,  support  arrangements 
with  a  university,  community-based  or 
other  afiiliated  organization,  etc.  (15 
points) 

7.  A  comprehensive  schedule, 
including  a  time  line,  for  accomplishing 
the  activities  of  the  research  and  an 
evaluation  plan  that  identifies  methods 
and  instruments  for  evaluating  progress 
in  designing  and  implementing  the 
research  objectives.  (10  points) 

8.  Other  (Not  Scored). 

a.  Budget:  The  budget  will  be 
reviewed  to  determine  the  extent  to 
which  it  is  reasonable,  clearly  justified, 
consistent  with  the  intended  use  of 
funds,  and  allowable.  All  budget 
categories  should  be  itemized. 

b.  Human  Subjects:  Whether  or  not 
exempt  from  the  Department  of  Health 
and  Hiunan  Services  (DHHS) 
regulations,  are  procedures  adequate  for 
the  protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 


days  after  the  end  of  the  project  period. 
Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
paragraph  Where  to  Obtain  Additional 
Information. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Reqmrements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    mV/AIDS  Confidentiality 

Provisions 
AR-6    Patient  Care 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301  and  311  of  the  Public 
Health  Service  Act.  [42  U.S.C.  241  and 
243],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.943. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  to 
identify  the  Announcement  number, 
99105.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
doctiments,  business  management 
technical  assistance  may  be  obtained 
from:  Kevin  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Mail  Stop  E-15.  Atlanta.  GA 
30341,  Telephone  (770)  488-2737,  E- 
mail  address  KGMl@cdc.gov. 

For  a  detailed  description  of  the 
additional  requirements  in  Attachment 
1 ,  to  download  forms  required  by  this 
annoimcement,  and  to  review  other  CDC 
program  annoimcements,  see  the  CDC 
home  page  on  the  Internet: 
www.cdc.gov. 

For  program  technical  assistance, 
contact  Kay  Lawton,  Division  of  HIV/ 
AIDS  Prevention,  National  Center  for 
HIV,  STD,  and  TB  Prevention,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  NE.,  Mail 
Stop  E-46,  Atlanta,  Georgia  30333, 
telephone  (404)  639-6131,  E-mail 
address  KELl@cdc.gov. 


Dated:  May  21, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

IFR  Doc.  99-13493  Filed  5-26-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  HIV  and 
STD  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on  HIV 
and  STD  Prevention. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  June 
24, 1999;  8:30  a.m.-3  p.m.,  June  25, 1999. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta.  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  This  Committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
and  STD  prevention  efforts  including 
maintaining  surveillance  of  HIV  infection, 
AIDS,  and  STDs,  the  epidemiologic  and 
laboratory  study  of  HIV/ AIDS  and  STDs, 
information/education  and  risk  reduction 
activities  designed  to  prevent  the  spread  of 
HIV  and  STDs,  and  other  preventive 
measures  that  become  available. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  (1)  syphilis 
elimination  (2)  HIV  Prevention  Community 
Planning  and  (3)  encouraging  early  diagnosis 
of  HIV  infection.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Faulette  Ford,  Committee  Management 
Analyst,  National  Center  for  HIV,  STD,  and 
TB  Prevention,  1600  Clifton  Road,  NE,  M/S 
E-07,  Atlanta,  Georgia  30333,  telephone  404/ 
639-8008,  fax  404/639-8600,  e-mail 
pbf7@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  EKsease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:May  21,  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-1-3492  Filed  5-26-99;  8:45  am] 

BIUJNG  COOE  4163-18-P 


Federal  Register /Vol.  64,  No.  102 /Thursday,  May  27,  1999 /Notices 


28825 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99F-1457] 

BASF  Corp.;  Filing  of  Food  Additive 
Petttlon 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  BASF  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  4,5-dichloro-2-((4,5- 
dihydro-3-methyl-5-oxo-l-(3- 
sulfophenyl)-lH-pyrazoI-4- 
yl)azo)benzenesulfonic  acid,  calcium 
salt  (1:1),  (C.I.  Pigment  Yellow  183)  as 
a  colorant  in  high  density  polyethylene 
and  polypropylene  resins  intended  for 
use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-418- 
3081. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4664)  has  been  filed  by 
BASF  Corp.,  3000  Continental  Dr. 
North,  Mt.  Olive,  NJ  07828-1234.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  4,5-dichloro-2-((4,5-dihydro- 
3-methyl-5-oxo-l-(3-sulfophenyl)-lH- 
p)nrazol-4-yl)azo)bezenesulfonic  acid, 
calcivun  salt  (1:1),  (C.I.  Pigment  Yellow 
183)  as  a  colorant  in  high  density 
polyethylene  and  polypropylene  resins 
intended  for  use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cim[iulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  7, 1999. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13471  Filed  5-26-99;  8:45  am) 
BHUNO  CODE  4160-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-1456] 

Ciba  Specialty  Ctiemicals  Corp.;  HIing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  1,6- 
hexanediamine,N,Ar-bis(2,2,6,6,- 
tetramethyl-4-piperidinyl)-,polymer 
with  2,4,6-tricholoro-l,3,5- 
triazine,reaction  products  with  N-butyl- 
1-butanamine  and  N-butyl-2,2,6,6- 
tetramethyl-4-piperidinaniine  as  a 
stabihzer  in  olefin  polymers  intended 
for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4656)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  P.O.  Box  2005, 
Tarrytown,  NY  10591-9005.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  1,6- 
hexanediamineJV,Ar-bis(2,2,6,6,- 
tetramethyl-4-piperidinyl)-,polymer 
with  2,4,6-tricholoro-l,3,5-triazine, 
reaction  products  with  N-butyl-1- 
butanamine  and  N-butyl-2,2,6,6- 
tetramethyl-4-piperidinamine  as  a 
stabilizer  in  olefin  polymers  intended 
for  use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  12, 1999. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13472  Filed  5-26-99:^:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministrBtfon 

[Docket  No.  99F-1423] 

Yoshltomi  Rne  Chemicals,  Ltd.;  HIing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Yoshitomi  Fine  Chemicals,  Ltd., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  4,5-dichloro- 
l,2-dithiol-3-one  as  a  slimicide  in  the 
manufactiire  of  food-contact  paper  and 
paperboard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4654)  has  been  filed  hy 
Yoshitomi  Fine  Chemicals,  Ltd.,  c/o 
SRS  International  Corp.,  suite  1000, 
1625  K  St.  NW.,  Washington,  DC  20006- 
1604.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  176.300  Slimicides  (21  CFR  176.300) 
to  provide  for  the  safe  use  of  4,5- 
dichloro-l,2-dithiol-3-one  as  a  slimicide 
in  the  manufacture  of  food-contact 
paper  and  paperboard. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  5, 1999. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13506  Filed  5-26-99;  8:45  am) 

BILUNG  CODE  4ieO-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Docuirant  ktentifier:  HCFA-fl-269] 

Agenqr  Information  Collection 
ActMtles:  Submlasion  for  0MB 
RevieMf;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
OfRce  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subfects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  biuden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Evaluation  of  Competitive  Bidding 
Demonstration  for  Durable  Medical 
Equipment  (DME)  and  Prosthetics, 
Orthotics,  and  Supplies  (POS) — Data 
Collection  Plan  for  Baseline  Beneficiary 
Surveys,  Oxygen  Consimier  Survey, 
Medical  Equipment  and  Supplies 
Consumer  Survey  and  Supporting 
Statute  Section  4319  of  the  Balanced 
Budget  Act  of  1997; 

Form  No.:  HCFA-R-0269; 

Use:  Section  4319  of  the  Balanced 
Budget  Act  (BBA)  mandates  HCFA  to 
implement  demonstration  projects 
under  which  competitive  acquisition 
areas  are  estabUshed  for  contract  award 
purposes  for  the  furnishing  of  Part  B 
items  and  services,  except  for 
physician's  services.  The  first  of  these 
demonstration  projects  implements 
competitive  bidding  of  certain 
categories  of  durable  medical 
equipment,  prosthetics,  orthotics,  and 
supplies  pMEPOS).  Under  the  law, 
suppliers  can  receive  payments  from 
Medicare  for  items  and  services  covered 
by  the  demonstration  only  if  their  bids 
are  competitive  in  terms  of  quality  and 
price.  Each  demonstration  project  may 
be  conducted  in  up  to  three 
metropolitan  areas  for  a  three  year 


period.  Authority  for  the  demonstration 
expires  on  December  31,  2002.  The 
schedule  for  the  demonstration 
anticipates  about  a  six  month  period 
between  mailing  the  bidding  forms  to 
potential  bidders  and  the  start  of 
payments  for  DMEPOS  luider  the 
demonstration.  HCFA  intends  to  operate 
the  demonstration  in  two  rounds,  ttie 
first  of  two  years,  and  the  second  of  one 
year.  HCFA  has  annoimced  that  it 
intends  to  operate  its  first 
demonstration  in  Polk  County,  Florida, 
which  is  the  Lakeland- Winter  Haven 
Metropolitan  Area. 

This  evaluation  is  necessary  to 
determine  whether  access  to  care, 
quality  of  care,  and  diversity  of  product 
selection  are  affected  by  the  competitive 
bidding  demonstration.  Although 
secondary  data  will  be  used  wherever 
possible  in  the  evaluation,  primary  data 
from  beneficiaries  themselves  is 
required  in  order  to  gain  an 
understanding  of  changes  in  their  level 
of  satisfaction  and  in  the  quality  and 
selection  of  the  medical  equipment. 

The  purpose  of  the  data  collection 
plan  is  to  describe  the  baseline  data 
collection  procedures  and  the  plan  for 
analyzing  Uie  data  to  be  collected. 

The  baseline  beneficiary  siuveys  will 
take  place  March  1999  to  May  1999, 
prior  to  the  competitive  bidding 
demonstration.  We  will  sample 
beneficiaries  from  claims  simunaries 
provided  by  the  durable  medical 
equipment  regional  carrier  (DMERC). 
The  sample  will  be  stratified  into  two 
groups:  beneficiaries  who  use  oxygen 
and  beneficiaries  who  are  non-oxygen 
users,  i.e.,  users  of  the  other  four 
product  categories  covered  by  the 
demonstration  (hospital  beds,  enteral 
nutrition,  urological  supplies,  and 
surgical  dressings)  but  not  oxygen.  To 
draw  a  comparison,  we  will  sample  in 
both  the  demonstration  site  (Polk 
County,  Florida)  and  a  comparison  site 
(Brevauti  County,  Florida)  that  matches 
Polk  Coimty  on  characteristics  such  as 
number  of  Medicare  beneficiaries  and 
DME/POS  utilization. 

The  research  questions  to  be 
addressed  by  the  surveys  focus  on 
access,  quality,  product  selection,  and 
satisfaction  with  products  and  services. 
Our  collection  process  will  include 
fielding  the  survey  for  oxygen  users  and 
the  survey  for  non-oxygen  users  before 
the  demonstration  begins  and  again  after 
the  new  demonstration  prices  have  been 
put  into  effect.  The  same  data  collection 
process  will  be  followed  in  the 
comparison  site  (Brevard  County).  In  the 
analysis  of  the  data,  we  will  also  control 
for  socioeconomic  factors.  This  will 
allow  us  to  separate  the  effects  of  the 


demonstration  from  beneficiary-or  site- 
specific  effects. 

Information  collected  in  the 
beneficiary  siuvey  will  be  used  by  the 
University  of  Wisconsin-Madison  (UW- 
M),  Research  Triangle  Institute  (RTI), 
and  Northwestern  University  (NU)  to 
evaluate  the  Competitive  Bidding 
Demonstration  for  DME  and  POS. 
Results  of  the  evaluation  will  be 
presented  to  HCFA  and  to  Congress, 
who  will  use  the  results  to  determine 
whether  the  demonstration  should  be 
extended  to  other  sites.  The  information 
that  these  siuveys  will  provide  about 
access,  quality,  and  product  selection 
will  be  very  important  to  the  futiu«  of 
competitive  bidding  within  the 
Medicare  program.  This  is  the  first 
Medicare  demonstration  that  allows 
competitive  bidding  for  services  and 
equipment  provided  to  beneficiaries.  A 
negative  impact  on  access,  quality,  or 
product  selection  would  have 
significant  implications  for  the  future  of 
competitive  bidding  within  the 
Medicare  program. 

Frequency:  Annually; 

Affected  Public:  Individuals  or 
Households; 

Number  of  Respondents:  2,560; 

Total  Annual  Responses:  2,560; 

Total  Annual  Hours:  724. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed  ' 
within  30  days  of  this  notice  directly  to 
the  OM6  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  20, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

IFR  Doc.  99-13522  Filed  5-2fr-99;  8:45  am] 
BILUNO  CODE  4120-03-P 


Federal  Register /Vol.  64,  No.  102 /Thursday,  May  27.  1999  /  Notices 


28827 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

-Center  for  Scientific  Review;  Proposed 
Collection;  Comment  Request;  Partner 
and  Customer  Satisfaction  Surveys 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  the  opportunity  for  public  comment 
on  the  proposed  data  collection  projects, 
the  Center  for  Scientific  Review  (CSR), 
the  National  Institutes  of  Health  (NIH), 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval. 

Proposed  Collection:  Title:  Partner 
and  Customer  Satisfaction  Siuveys. 
T)rpe  of  Information  Collection  Request: 
New  request.  Need  and  Use  of 
Information  Collection:  The  information 
collected  in  these  surveys  will  be  used 
by  the  Center  for  Scientific  Review 
personnel:  (1)  to  assess  the  quality  of 
operations  and  processes  used  by  CSR 
to  review  grant  applications;  (2)  to 
assess  the  quality  of  service  provided  to 
our  partners  and  customers;  (3)  to  assist 
with  the  design  of  modifications  of 
these  operations,  processes,  and 
services,  based  on  partner  and  customer 
input;  (4)  to  develop  new  modes  of 
operation  based  on  partner  and 
customer  need;  and  (5)  to  obtain  partner 
and  customer  feedback  about  the 
efficacy  of  implemented  modifications. 
These  surveys  will  almost  certainly  lead 
to  quality  improvement  activities  and 
will  enhance  and/or  streamline  CSR's 
operations.  The  major  mechanism  by 
which  CSR  will  request  input  is  through 
surveys.  The  siuveys  for  partners  is 
generic  and  tailored  for  Scientific 
Review  Group  (SGR)  past  and  present 
members  and  chairs.  The  stwey  for 
customers,  i.e.,  grant  applicants,  will 
have  slight  variations  determined  by 
which  category  of  scientific  review 
group  the  researcher/investigator's  grant 
application  is  reviewed.  Surveys  will  be 
collected  as  written  documents  or  via 
Internet.  Information  gathered  from 
these  surveys  will  be  presented  to,  and 
used  directiy  by,  CSR  management  to 
enhance  the  operations,  processes,  and 
services  of  our  organization.  Frequency 
of  Response:  The  participants  will 
respond  yearly. 

Affected  public:  Universities,  not-for- 
profit  institutions,  business  or  other  for- 
profit,  small  business  and  organizations 
and  individuals.  Type  of  Respondents: 
Adult  scientific  professionals.  The 
annual  reporting  biuden  is  as  follows:  It 
is  estimated  that  the  survey  form  will 


take  20  minutes  to  complete.  The 
annual  hour  burden  is,  therefore, 
estimated  to  be  1,932  hour  for  5,855 
respondents  in  FY  2001, 1,932  hours  for 
5,855  respondents  in  FY  2002, 1,932 
hours  for  5,855  respondents  in  FY  2003. 
Estimated  costs  to  the  respondents 
consists  entirely  of  their  time.  Costs  for 
time  estimated  using  a  rate  of  $38.00  per 
hour  for  SGR  members,  SGR  chairs,  and 
principal  investigators/grant  applicants. 
The  estimated  annual  cost  for  each  year 
for  which  the  generic  clearance  is 
requested  is  $73,421  for  FY  2001, 
$73,421  for  FY  2002,  $73,421  for  FY 
2003.  No  additional  costs  should  be 
incurred  by  respondents  or 
recordkeepers. 

Requests  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  CSR, 
including  whether  the  information  will 
have  practical  utility;  (2)  The  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond  while 
maintaining  their  anon)anity,  including 
the  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans,  contact:  Elliot  Postow, 
Ph.D.,  Director,  Division  of  Molecular 
and  Cellular  Mechanisms.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room 
4160  MSC  7806.  Bethesda.  MD  20892- 
7806.  or  call  non-toll-fiee:  301-435- 
0911,  or  e-mail  yova  request  or 
comments,  including  your  address  to 
postowe@drg.  nih.gov 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  July  26, 1999. 

Dated:  May  19. 1999. 
Chris  Wisdom, 

Eexcutive  Officer,  CSR. 

[FR  Doc.  99-13474  Filed  5-26-99;  8:45  am] 

BftlMa  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Eye  Institute;  Notice  of 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Eye  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  wiU  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Tide  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Eye  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselor,  National  Eye  Institute. 

Date:  June  21-22,  1999. 

Open:  June  21, 1999,  9:00  a.m.  to  10:00 
a.m. 

^genda:  Opening  remarks  by  the  Director. 
Intramural  Research  Program,  on  matters 
concerning  the  intramural  program  of  the 
NEI.  - 

Place:  Building  10,  Room  10B16,  Bethesda, 
MD  20892. 

Closed:  June  21. 1999, 10:00  a.m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Building  10,  Room  10B16,  Bethesda. 
MD  20892. 

Closed:  June  22, 1999,  9:00  a.m.  to  5.-00 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Building  10,  Room  10B16,  Betlissda. 
MD  20892. 

Contact  Person:  Robert  B.  Nussenblatt,  MD, 
Director,  Intramural  Research  Program, 
National  Eye  Institute,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda,  MD  20892. 
301-496-2123. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research. 
National  bistitutes  of  Health,  HHS] 
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Dated:  May  19,  1999. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-13477  Filed  5-26-99;  8:45  am] 
MXMQ  cooe  414*-01-a 


DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

imofiM  invniiitee  oi  nesm 

NstioiMil  Hunwn  Qenonw  Reeeerch 
IfwUlMle;  Nolioe  of  Cloeed  MeetifiQ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  co\iId  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
iBvasioB  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group  Ethical.  Legal,  Social  Implications 
Review  Committee. 

Date:  June  7. 1999. 

rime:  9:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Rudy  O.  Pozzatti,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genonte 
Research  Institute,  National  Institutes  of 
Heakh,  Bethesda,  MD  20892.  301  402-0638. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Hmnan  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  20, 1999. 
LaVerae  Y.  Striagfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-13479  Filed  5-26-99;  8:45  am] 
CQOC  4140-01-11 


DEPARmENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rMDonM  eiiuiuwe  or  neMm 

NMlonM  HuiMHi  Qenonw  Roeeercn 
Inatnute.  Nolioe  of  Cloeed  Meetlna 

Pursuant  to  section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Date:  June  4, 1999. 

Time:  8:30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Rudy  O.  Pozzatti,  Phd., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda.  MD  20892,  (301)  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  26, 1999. 
LaVeme  Y.  Strii^fieM, 
Committee  Management  Office,  NIH. 
[FR  Doc.  99-13480  Filed  5-26-99;  8:45  am] 

MLLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SER>MCES 


IflSMlMSS  OT  N0WiR 


lof  Cloeed 


Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  ^.^•^ 
provisions  set  forth  in  sections' 
552b(cK4)  and  552b(cK6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  {>er8onal  privacy. 


Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Stem  Cell  Transplantation 
for  the  Treatment  of  Autoimmune  Diseases. 

Date:  June  18-19, 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Boston  Airport,  225 
McClellan  Highway,  Boston,  MA  02128. 

Contact  Person:  Stanley  C.  Oaks,  Jr.,  PhD. 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Solar 
Building,  Room  4C06,  9000  Rockville  Pike 
MSC  7610,  Bethesda.  MD  20892-7610.  301- 
496-7042,  sol4sOnih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  19, 1999. 
LaVenie  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
IFR  Doc.  99-13475  Filed  5-20-99;  8:45  am] 

BILLING  COOE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


^oiencoe;  NoMee  of  Cleeed  I 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Postdoctoral  Research  Training. 

Date:  July  8-9, 1999. 

Time:  8:30  a.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Bruce  K.  Wetzel.  PhD.. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19,  Bethesda,  MD  20692,  (301) 
594-3907. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
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Biophysics  Research;  93.859,  Phannacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

May  20, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NDi. 
[FR  Doc.  99-13481  Filed  5-26-99;  8:45  am) 
BIUMQ  CODE  4140-01-M 


DEPAfmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitulM  of  Health 

Notica  of  Mealing;  Chalrparaona, 
Boarda  of  Sdantlflc  Counaalors  for 
knaHtiilaa,  Camera  and  DIvWona  at  the 
National  hwtltiilaa  of  HaaWi 

Notice  is  hereby  given  of  a  meeting 
scheduled  by  the  Oieputy  Directw  for 
Intramural  Research  at  the  National 
Institutes  of  Health  with  the 
Chairpersons  of  the  Boards  of  Scientific 
Counselors.  The  Boards  of  Scientific 
Counselors  are  an  advisory  group  to  the 
Scientific  Diractcws  of  the  Intramural 
Research  Programs  at  the  NIH.  This 
meeting  wall  take  place  fiom  10  a-m.  to 
3  p.m.  on  Friday,  September  24. 1999  at 
the  NIH.  9000  Rodcville  Pike.  Bethesda. 
MD.  Building  1.  Room  151.  llie  meeting 
will  include  a  discussion  of  policies  and 
procedures  that  apply  to  the  regular 
review  of  NDi  intramural  scientists  and 
their  vnxk,  with  special  onphasis  on 
clinical  research. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  odier 
reasonable  arrjimiinxiations,  should 
contact  Ms.  Audrey  Boyle  at  the  Office 
of  Intramural  Research,  NIH,  Building  1, 
Room  114.  Telephone  (301)  496-1921  or 
Fax  (301)  402^273  in  advance  of  the 
meeting. 

Dated:  May  15, 1999. 
Roth  KirscbsteiB, 
Deputy  Ditectar.  NTH. 

(FR  Ddc.  39-13478  Filed  5-26-99;  8:45  am} 
BUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitirtee  of  Health 

Center  for  Scientific  Review;  Notice  of 
Clewed  Meeting! 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
ammded  (5  U.S.C  Appendix  2).  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  1,1999. 

Time:  1:00  p.m.  to  3K)0  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NDi,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anita  Corman  Weinblatt, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3110, 
MSC  7778,  Bethesda,  MD  20892,  (301)  435- 
1124. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-DMG 
(5). 

CMerJune  1,1999. 

Time:  7:00  p.m.  to  10:00  pjn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pface;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  NW,  Washington,  DC  2(XK)7. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
RocJdedge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171, 
IrosenOcsr/nikgov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group. 

Dtrte.Jime  2-3, 1999. 

Time:  8.00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Reston  Hotel,  11810 
Sunrise  Valley  Drive.  Reston,  VA  20191. 

Contact  Person:  )ames  Deatherage,  PhD, 
Scientific  Review  Administrator,  Center  fbr 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Ztote.-June  2-4, 1999. 


Time;  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gamil  C.  Debbas,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1018. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Croup  Molecular 
Cytology  Study  Section. 

Date:  June  3-4, 1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20615. 

Contact  Person:  Ramesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146. 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1026. 

This  notice  is  beiag  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group  Cell 
Development  and  Function  2. 

Dttferjune  3-4, 1999. 

Time:  8:00  a.m.  to  5:00  p  jn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave. 
Chevy  Chase.  MD  10815. 

Contact  Person:  Ramesh  K.  Nayak.  PhD, 
Scientific  Review  Administrator,  Center  far 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemica)  Sciencas 
Initial  Review  Ckoup,  Pathobiochemistry 
Study  Section. 

Date:June  3-4, 1999. 

Time:  8:30  a.m.  to  2:00  pjn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Zakir  Bengali,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150, 
MSC  7842,  BeUiesda,  MD  20892,  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  pri(»  to  the  meeting  due  to  the  timing 
limitations  impKtsed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Prc^ram  Nos.  93.306,  Comparative  Medicine, 
93.306;  93-333,  Cliaical  Research  93.333, 
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93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  May  19. 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  99-13476  Filed  5-26-99;  8:45  am] 

nUJNQ  CODE  4140-01-H 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Isauance  of  Pennit  for  Incidental  Take 
of  Threatened  Speciea 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 

On  December  31, 1998,  a  notice  was 
published  in  the  Federal  Register  (63 
FR  72321),  that  an  application  had  been 
filed  with  the  U.S.  Fish  and  WildUfe 
Service  by  Waterman  Realty  Company, 
Winchester  Creek  Limited  Partnership, 
for  a  permit  to  incidentally  take, 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1539),  as  amended,  Delmarva  fox 
squirrels  (Sciurus  niger  cinereus)  on  the 
proposed  56  acre  housing  development 
pursuant  to  the  terms  of  the  Home  Port 
on  Winchester  Creek  Housing 
Development  Habitat  Conservation  Plan. 

Notice  is  hereby  given  that  on  May  13, 
1999,  as  authorized  by  the  provisions  of 
the  Act,  the  Service  issued  a  permit 
(PRT-006310),  to  the  above  named  party 
subject  to  certain  conditions  set  forth 
therein.  The  permit  was  granted  only 
after  it  was  determined  that  it  was 
applied  for  in  good  faith;  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species; 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the  Act 
as  amended. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Chesapeake  Bay  Field  Office,  177 
Admiral  Cochrane  Drive,  Annapolis, 
Maryland,  21401,  410-573-4500 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.  weekdays. 

Dated:  May  14.  1999. 
Ralph  C.  Pisapia, 

Assistant  Regional  Director,  Ecological 

Services. 

[FR  Doc.  13445  Filed  5-25-99;  8:45  am) 

BILUNO  CODE  4310-«6-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-050-99-1 220-00] 

Emergency  Cloaure  and  Restriction  of 
Certain  Uses  of  Public  Lands  WHhin 
ttte  Dillon  and  Butte  Field  Offices, 
Montana 

agency:  Dillon  Field  Office,  Bureau  of 
Land  Management,  DOI. 
action:  Notice  of  emergency  closure  and 
restriction  order. 

SUMMARY:  Effective  immediately,  all 
public  lands  in  the  corridor  of  die  lower 
Madison  River,  from  the  Bear  Trap 
Canyon  Wilderness  to  Black's  Ford 
fishing  access  are  closed,  or  restricted  to 
certain  uses  as  described  below.  The 
lands  affected  by  this  closure  and 
restriction  order  include  all  pubhc  lands 
within  Sections  2, 10, 11,  and  15  of 
Township  3  South,  Range  1  East;  and 
sections  25  and  35  of  Township  2 
South,  Range  1  East;  and  Sections  19 
and  30  of  Township  2  South,  Range  2 
East.  The  closure  and  restriction  orders 
are  being  implemented  to  stop  the 
spread  of  noxious  weeds,  reduce 
erosion,  prevent  damage  to  cultural 
resources,  and  reduce  fire  hazard 
conditions  and  impacts  to  other  natural 
resources,  and  provide  for  public  safety. 

Vehicle  travel:  Vehicle  travel  is 
limited  in  this  area  to  the  road  surface 
of  posted,  designated  routes.  Any  travel 
off  routes  is  prohibited  unless  signed, 
and  designated  as  open.  This  restriction 
is  necessary  to  stop  the  spread  of 
noxious  weeds,  reduce  erosion,  reduce 
fire  hazards,  and  prevent  damage  to 
cultural  resources. 

Firearms:  The  entire  area  is  closed  to 
the  discharge  or  use  of  firearms,  except 
within  the  Bear  Trap  Canyon 
Wilderness  during  open  bunting  season. 
This  restriction  is  necessary  to  provide 
for  public  safety  in  a  heavily  used 
recreation  area. 

Camping:  The  area  is  closed  to 
dispersed  camping,  except  for  signed, 
designated  sites.  Designated  campsites 
are  limited  to  a  maximum  of  3  vehicles 
per  site.  This  restriction  is  necessary  to 
stop  spread  of  noxious  weeds,  reduce 
erosion,  reduce  fire  hazards,  prevent 
damage  to  cultural,  and  other  natural 
resources.  Camping  is  further  restricted 
by  prior  rules  to  a  maximum  of  14  days 
within  any  28  day  period,  after  which 
a  person  must  move  a  minimimi  of  five 
miles  (Federal  Register/  Vol.  51,  No.  57/ 
Tuesday,  March  25,  1986). 

Fires;  Open  fires  must  be  completely 
contained  within  one  of  the 
permanently  installed  metal  fire  grates 
provided.  Construction  of  rock  fire 


rings,  or  use  of  existing  rock  fire  rings 
is  prohibited.  The  area  is  also  closed  to 
the  collection  of  firewood  and  any 
chopping  or  destruction  of  trees.  This 
restriction  is  necessary  to  reduce  fire 
hazards,  provide  for  public  safety,  and 
prevent  damage  to  cultural  and  natural 
resources. 

The  authority  for  this  closure  and 
restriction  order  is  43  CFR  8364.1.  The 
order  will  remain  in  effect  imtil  a 
Recreation  Management  Plan  for  the 
area  is  completed. 

ADDRESSES:  Copies  of  the  closure  and 
restriction  order,  and  maps  showing  the 
location  of  the  affected  lands  are 
available  from  the  Dillon  Field  Office, 
1005  Selway  Drive,  Dillon,  Montana 
59725;  Butte  Field  Office,  106  N. 
Parkmont,  P.O.  Box  3388,  Butte, 
Montanna  59702;  or  the  U.S.  Forest 
Service,  Madison  Ranger  District,  5 
Forest  Service  Road,  Ennis,  Montana 
59729. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Waldrup,  Outdoor  Recreation  Planner, 
BLM  Dillon  Field  Office,  1005  Selway 
Drive,  Dillon,  Montana  59725; 
telephone  406-683-2337. 

Dated:  May  17, 1999. 
Scott  Powers, 

Field  Manager,  Dillon  Field  Office. 
Merle  Good, 

Field  Manager,  Butte  Field  Office. 
[FR  Doc.  99-13528  Filed  5-26-99;  8:45  am) 

BILLING  CODE  43ia-0(iM> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

{NV-030-5700-10;  Closure  Notice  No.  NV- 
030-99-003] 

Temporary  Closure  of  Public  Lands; 
Washoe  County,  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Nevada,  DOL . 

ACTION:  Temporary  closure  of  public 

lands  by  Carson  City  Field  Office 

Manager. 

SUMMARY:  The  Carson  City  Field  Office 
Manager  annoimces  the  temporary 
closure  of  selected  public  lands  imder 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  1999  Pylon  Racing  Seminar  and 
1999  Reno  National  Championship  Air 
Races. 

EFFECTIVE  DATES:  Jime  25  Uirough  Jime 
28, 1999,  and  September  13  through 
September  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  L.  Jensen,  Assistant  Manager, 
Nonrenewable  Resources,  Carson  City 
Field  Office,  5665  Mill  Road,  Carson 
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City,  Nevada  89701.  Telephone  (775) 

885-6100. 

SUPPLEMENTARY  INFORMATION:  This 

closure  applies  to  all  the  public,  on  foot 

or  in  vehicles.  The  public  lands  affected 

by  this  closure  are  described  as  follows: 

Mt.  Diablo  Meridian 

T.  21N..R.  19E., 
Sec.  8,  NV2NEV4,  SEV4NEV4  and  EV2SEV4; 
Sec.  16,  NV2  and  SWV4. 

Aggregating  approxiniately  680  acres 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
personnel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  b&  fined  not  more  than 
$l,OOO^and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  Office  of  the 
Bureau  of  Land  Management. 

Dated:  May  20, 1999. 
Margaret  L.  Jenseti, 

Assistant  Manager,  Nonrenewable  Resources, 

Carson  City  Field  Office. 

IFR  Doc.  99-13494  Filed  5-26-99;  8:45  am] 

BIUMG  CODE  431 0-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-0e&-«332;  GP9-0187] 

Emergency  Closure  of  The  Nestucca 
Access  Road  Within  The  Tillamook 
Resource  Area,  Salem  District,  Oregon 

agency:  Bureau  of  Land  Management. 
ACnON:  This  action  is  an  emergency 
road  closure  for  portions  of  the  Nestucca 
Access  Road  (3-6-13)  for  public  safety 
and  construction  site  security. 

SUMMARY:  A  construction  contract  was 
awarded  to  replace  two  single  lane 
bridges,  rehabilitate  and  pave  2.6  miles, 
asphalt  patch  2.8  miles  and  place  chip 
seal  on  5.4  miles  of  the  Nestucca  Access 
Road  (NAR).  Construction  began  on 
April  26, 1999.  On  May  14,  1999,  the 
9th  Circuit  Court  granted  a  stay  pending 
appeal  by  the  Coast  Range  Association 
which  resulted  in  a  stop  work  order 
being  issued  to  the  contractor  leaving 
the  road  in  a  hazardous  condition  for 
public  use.  The  road  is  also  closed  for 
construction  site  security. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  description  of  road 
closure  points  netessary  for  protection 
of  the  public:  The  NAR  will  be  closed 
near  the  west  end  of  Alder  Glen  Bridge; 
west  of  the  junction  with  Bear  Ridge 
Road  (3-7-32.1);  east  of  the  junction 


with  Hoag  Pass  Road  (3-7-28)  and  at 
east  end  of  gravel  portion  of  the  NAR  in 
T.3S.,R.7W.,Sec.  24.  Roads  which 
provide  access  to  the  closed  portions  of 
the  NAR  will  be  closed  at  or  near  their 
junction  with  the  NAR  are  the  Elk  Creek 
Road  (3-7-27)  and  Dovre  Tie  Road  (3- 
7-27.1). 

Authority  for  this  action  is  contained 
in  43  CFR  8364.1.  Any  person  who  fails 
to  comply  with  a  restriction  order  may 
be  subject  to  a  fine  not  to  exceed  $1,000 
and/or  imprisonment  not  to  exceed  12 
pionths.  Penalties  are  contained  in  43 
CFR  8360.0-7.  Only  delegated  Federal 
Law  Enforcement  Officers,  or  other  law 
enforcement  and  emergency  personnel, 
or  officials  of  the  United  States 
Department  of  Interior,  while  engaged  in 
official  duties,  shall  be  exempt  from  this 
order. 

DATES:  This  order  is  in  effect  May  17, 
1999,  and  is  permanent  until  cancelled, 
amended  or  replaced. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  R.  Shuford,  Area  Manager.  Bureau 
of  Land  Management,  Tillamook 
Resource  Area,  4610  Third  Street, 
Tillamook,  OR.  97141.  503-815-1100. 

Dated:  May  17, 1999. 
Steven  W.  Anderson, 
Acting  Resource  Area  Manager. 
[FR  Doc.  99-13530  Filed  5-26-99;  8:45  am] 

BILLING  COOe  431 0-3»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-933-99-1320-01;  COC  62949] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application,  Blue 
Mountain  Energy,  Inc. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Tide  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with  Blue 
Mountain  Energy,  Inc.,  in  a  program  for 
the  exploration  of  unleased  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Rio  Blanco  Coimty, 
Colorado: 

T.  3  N..  R.  101  W.,  6th  P.M. 

Sec.  19,  SEV4; 

Sec.  20.  all; 

Sec.  21,  SV2NWV4,  and  SV2; 

Sec.  22,  SV2; 

Sec.  26,  N>/i,  SWV4,  N'/2SEV4.  and 
SWV4SEV4: 

Sec.  27,  all; 

Sec.  28,  NV2,  NV2SWV4,  and  SEVi; 

Sec.  34,  NV2NEV4.  and  NW'A; 

Sec.  35.  NWV4NEV4,  and  NV2NWV4. 

The  area  described  contains  approximately 
3,680  acres. 


The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  imder 
serial  number  COC  62949  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
White  River  Field  Office.  73544 
Highway  64,  Meeker,  Colorado  81641. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register. 
Karen  Purvis,  Solid  Minerals  Team, 
Resource  Services,  Colorado  State 
Office,  Bureau  of  Land  Management, 
2850  Youngfield  Stieet,  Lakewood. 
Colorado  80215,  and 
Mr.  Murari  Shrestha,  Director  of 
Permitting  and  Contracting  Affairs, 
Western  Fuels  Association,  Inc.,  P.O. 
Box  33424,  Denver,  CO  80233 
Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  May  18, 1999. 
Karen  Purvis, 

Solid  Minerals  Team,  Resource  Services. 
[FR  Doc.  99-13532  Filed  5-2fr-99;  8:45  am] 
BaxmC  COOE  4S10->IB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[OR-030-419-1 220-00:  GP9-0188] 

Call  for  Nominations  for  the  National 
Historic  Oregon  Trail  interpretive 
Center  Advisory  Board 

agency:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Call  for  nominations  on  the 
National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board. 

summary:  The  purpose  of  this  notice  is 
to  solicit  nominations  for  vacancies  on 
the  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board. 
Oregon  residents  with  an  interest  in 
developing  and  providing  advice 
pertinent  to  the  management  of  the 
Oregon  Trail  Interpretive  Center  are 
encouraged  to  apply.  Individuals 
selected  will  serve  a  2-year  term  on  the 
Advisory  Board  that  will  run  through 
August  2001. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests  and 
organizations,  a  completed  background 
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information  nomination  fonn,  as  well  as 
any  other  information  that  speaks  to  the 
nominee's  qualifications.  All 
nominations  must  be  received  by  no 
later  than  close  of  business  June  25.  The 
Bureau  of  Land  Management,  along  with 
the  Governor's  Office,  will  forward  the 
nominations  to  the  Secretary  of  the 
Interior,  who  will  make  the 
appointments  to  the  Advisory  Board. 
"The  National  Historic  Oregon  Trail 
Interpretive  Center's  Advisory  Board 
was  established  and  authorized  in  1997 
by  the  Secretary  of  the  Interior  to 
provide  advice  and  recommendations  to 
the  Bureau  of  Land  Management  on  the 
management  of  the  Interpretive  Center. 
FOR  FURTHER  INFORMATION:  Anyone 
interested  in  requesting  a  nomination 
form  should  inquire  at  the  Bureau  of 
Land  Management,  Vale  District  Office, 
100  Oregon  Street,  Vale,  OR  97918, 
(541)  473-3144;  the  Baker  Resource 
Area  Office,  3165  10th  Street,  Baker 
aty,  OR  97814,  (541)  523-1256;  or  the 
National  Historic  Oregon  Trail 
Interpretive  Center,  P.O.  Box  987,  Baker 
Gty.  OR  97814,  (541)  523-1845. 
Penelope  Dunn  Woods, 
Acting  District  Manager. 
[FR  Doc.  99-13526  Filed  5-26-99;  8:45  am] 
HUMQ  CODE  4310-4»-H 


DEPAfnUENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-010-1430-01;  NMNM  100216/6-010- 
G9-0253] 

Public  Land  Order  No.  7392; 
WHhdrawral  of  Public  Lands  and 
Federal  Minerals  To  Allow  the  Sale  of 
Humate;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
3,716.83  acres  of  public  lands  from 
surface  entry  and  mining,  and  858.52 
acres  of  federally  reserved  mineral 
interests  underlying  private  surfece 
estate  from  mining,  for  a  period  of  20 
years,  for  the  Bureau  of  Land 
Management  to  protect  an  area  having 
potential  for  development  of  humate  (a 
carbonaceous  shale)  from  encumbrances 
due  to  mining  claim  location.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  May  27,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero,  BLM  Rio  Puerco 
Resource  Area  Office,  435  Montano 
Road  NE,  Albuquerque,  New  Mexico 
87107,  505-761-8787. 


By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  frtjm  leasing  under  the  mineral 
leasing  laws,  to  protect  an  area  having 
potential  for  development  of  hiunate  (a 
carbonaceous  shale)  from  encumbrances 
due  to  mining  claim  location: 

New  Mexico  Principal  Meridian 

T.  19  N.,  R.  4  W., 

Sec.  4,  lots  3  and  4,  S'/^NWV«,  and  SE'A; 

Sec.  6.  lots  3  to  7,  inclusive.  SEV4NWV4, 
EV2SWV4,  and  SEV4; 

Sec.  7,  lots  1  and  4; 

Sec.  8; 

Sec.  9,  NVz  and  SWV4; 

Sec.  16,  NEV4; 

Sec.  17; 

Sec.  18,  EV2. 
T.  19  N.,  R.  5  W.. 

Sec.  5,  SEV4; 

Sec.  7,  lots  1  and  2,  E'/z,  and  EVizNW'/i. 

The  areas  described  aggregate  3,716.83 
acres  in  Sandoval  and  McKinley  Counties. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interests  in 
the  following  described  lands  are  hereby 
withdrawn  from  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  frt)m  leasing  under  the  mineral 
leasing  laws,  to  protect  an  area  having 
potential  for  development  of  humate  (a 
carbonaceous  shale)  from  enctmibrances 
due  to  mining  claim  location: 

New  Mexico  Principal  Meridian 

T.  19  N.,  R.  4  W.. 

Sec.  6,  lots  1  and  2,  and  S»/iNEV4; 

Sec.  7,  lots  2  and  3; 

Sec.  9,  SEV4. 
T.  19  N.,  R.  6  W., 

Sec.  10,  WV2  and  WV2E V2. 

The  areas  described  aggregate  858.52  acres 
in  Sandoval  and  McKinley  Counties. 

3.  The  surface  estate  of  the  lands 
described  in  paragraph  2  is  non-Federal. 
If  the  United  States  subsequently 
acquires  these  lands,  they  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resotm:es  other 
than  tmder  the  mining  laws. 

5.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 


pursuant  to  Section  204(f]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  May  13, 1999. 
John  Beny, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  99-13446  Filed  5-26-99;  8:45  am] 

BILUNG  CODE  4310-AO-P    . 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-01 0-99-1 4;  AZA-30895.  AZA-30896, 
AZA-30897] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Mohave  County,  Arizona,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Scenic  Improvement  District  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Scenic 
Improvement  District  proposes  to  use 
the  lands  for  a  Cemetery  (AZA-30895), 
a  Fire  Station  (AZA-30896),  and  a 
Waste  Water  Treatment  Plant  (AZA- 
30897). 

Gila  and  Salt  River  Meridian,  Mohave 
County,  AZ. 

T.  39  N..  R.  16  W., 
Sec.  3,  WV2NEV4SWV4SEV4, 

EV2NWV4SWV4SEV4, 

NWV4NWV4SWV4SEV4  (12.5  acres  for  a 

cemetery); 
Sec.  9,  NEV4NEV4NWV4NEV4  (2.5  acres  for 

a  fire  station); 
Sec.  9.  SV2NEV4NEV4SEV4, 

EV2SEV4NWV4NEV4SEV4, 

E  V2NE  V4S  WV4NE  V4SE  V4, 

NV2SEV4NEV4SEV4,  SEV4SEV4NEV4SEV4 

(15  acres  for  a  waste  water  system); 
Containing  30  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 
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3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

5.  Detailed  information  concerning 
this  action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  AZ  Strip  Field  Office,  345 
E.  Riverside  Drive,  St.  George,  UT 
84790. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  xmder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed 
classification  of  the  lands  to  the  Field 
Manager,  AZ  Strip  Field  Office,  345  E. 
Riverside  Drive,  St.  George,  UT  84790. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  conunents  involving 
the  suitability  of  the  land  for  a  cemetery, 
a  fire  station,  and/or  a  waste  water 
treatment  plant.  Comments  on  the 
classifications  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposals,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specffic  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procediires  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  proposed  purposes.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ilene  Anderson,  Realty  Specialist,  (435) 
688-3270. 

Roger  G.  Taylor, 

Field  Manager. 

[FR  Doc.  99-13527  Filed  5-26-99;  8:45  am] 

BHJJNQ  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-062-111(HX)] 


Notice  of  Intent  for  Plan  Amendment 

AGENCY:  Biu«au  of  Land  Management. 
ACTION:  Notice  of  intent — Proposal  for 
plan  amendment  for  the  Moab  Field 
Office  Grand  Resource  Management 
Plan,  Grand  Coxmty,  Utah. 

SUMMARY:  This  notice  of  intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM)  proposes  to 
amend  the  1985  Grand  Resource 
Management  Plan  (RMP),  which 
includes  portions  of  Grand  County, 
Utah.  Since  completion  of  the  RMP, 
antelope  have  expanded  west  bom  the 
Utah-Colorado  stateline  and  have  also 
become  established  south  of  I-7Q. 

The  purpose  for  this  plan  amendment 
is  to  determine  whether  multiple-use 
management  goals  and  objectives  can  be 
achieved  and  also  allow  for  an 
expanding  self-sustaining  pronghom 
herd.  The  activities  and  uses  authorized 
by  BLM  which  could  be  affected  are  oil 
and  gas  development  and  livestock 
grazing. 

The  existing  Management  Actions  for 
wildlife  habitat  requirements 
(pronghoms'  forage,  water  and  spatial 
needs)  are  proposed  to  be  amended.  The 
major  issue(s)  and  questions  to  be 
addressed  include  the  following: 

(1)  Are  pronghom  compatible  or 
competitive  with  other  rangeland 
resources?  Specificedly,  are  rangeland 
resomt:es  adequate  to  support  both 
domestic  livestock  and  an  expanding 
self-sustaining  pronghom  herd. 

How  could  an  expanding  self- 
sustaining  pronghom  herd  affect  the  oil 
and  gas  industry? 

(2)  What  geographic  area  should  be 
delineated  as  suitable  pronghom 
habitat? 

(3)  What  is  the  desired  Herd 
Management  Goal  for  the  Cisco  Desert 
pron^om  herd? 

The  livestock  grazing  allotments 
within  the  amendment  area  include: 
Green  River  Flat,  Elgin,  Horse  Canyon, 
Floy  Creek,  Crescent  Canyon,  Athena, 
Ruby  Ranch,  Ten  Mile  Point,  Big  Flat 
Ten  Mile,  Crescent  Jimction,  Moniunent 
Wash,  Highlands,  Cisco,  Cisco  Mesa, 
Sulphiu'  Canyon,  Corral  Wash  Canyon, 
Corral  Wash,  Winter  Camp,  Squaw  Park, 
Agate,  Little  Hole,  Pipeline,  Harley 
Dome,  San  Arroyo  and  Bar  X  allotments. 
DATES:  Members  of  the  public  are 
encouraged  to  submit  comments  on  this 
proposed  amendment  and  the  issues  to 
be  addressed.  BLM  wall  accept 
comments  for  30  days  from  the  date  of 


publication  of  this  notice.  Comments 
must  be  submitted  on  or  before  Jime  25, 
1999. 

ADDRESSES:  Comments  should  be  sent  to 
Bill  Stringer,  Moab  Field  Office,  Bureau 
of  Land  Management,  82  E.  Dogwood 
Ave.,  Moab,  Utah  84532. 


FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Cresto,  Moab  Field  Office.  (435)  25»- 
2114. 

SUPPLEMENTARY  INFORMATION:  Existing 

planning  documents  and  information 

are  available  at  the  Moab  Field  Office, 

Bureau  of  Land  Management,  82  E. 

Dogwood  Ave.,  Moab,  Utah  84532.  (435) 

259-6111. 

Mike  Pool, 

Acting  State  Director. 

(FR  Doc.  99-13495  Filed  5-26-99;  8:45  am] 

MLUNG  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-142(M)0;  ES-50265.  Group  160. 
Wisconsin] 

Notice  Of  Rling  of  Plat  of  Survey; 
Wieconsin,  Stayed 

On  Tuesday,  April  13, 1999  there  was 
published  in  the  Federal  Register, 
Volume  64,  Number  70,  on  pages 
18047-18048  a  notice  entitled  "Notice 
of  Filing  of  Plat  of  Survey;  Wisconsin". 
In  said  notice  was  a  plat  depicting  the 
dependent  resurvey  of  a  portion  of  the 
west  boimdary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  7  and  18,  in  Township  35 
North,  Range  15  West,  of  the  4th 
Principal  Meridian,  Wisconsin, 
accepted  March  30, 1999. 

The  official  filiag  of  the  plat  is  hereby 
stayed,  pending  consideration  of 
questions  as  to  the  technical  aspects  of 
the  survey. 

Dated:  June  20, 1999. 
Io§eph  W.  Beaudin, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  99-13529  Filed  5-25-99;  8:45  am] 

BILLMO  CODE  4310-QJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-924-143(M)1;  MTM  89170] 

Notice  of  Propoaed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 
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summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
3,530.62  acres  of  public  land  to  prevent 
unnecessary  or  undue  degradation  of 
the  land  by  facilitating  mine 
reclamation.  This  notice  closes  the  land 
for  up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing  and  mineral  material 
disposal  under  the  Materials  Act. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  25.  1999. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800, 
Billings,  Montana  59107. 

FCF  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
OfBce,  406-255-2949  or  Scott  Haight, 
406-538-1930. 

SUf>Pt.EMENTARY  INFORMATION:  On  May 
13, 1999,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land,  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights.  The  land  is 
described  as  foDows: 

Principal  Meridian,  Montana 

T.  25  N.,  R.  24  E., 
Sec.  10,  lots  7  to  11,  inclusive,  and 

NEV4SEV4; 
Sec.  11,  lots  8  and  9; 
Sec.  12,  lots  8. 11, 12. 13, 17, 18, 19,  20 

and  22,  and  SEV4SWV4; 
Sec.  13,  NEV4NEV4  and  W%NWV4; 
Sec.  14.  lots  1  to  11,  inclusive,  EViNEy4, 

SWV4NEV4,  and  N»/iSEV4; 
Sec.  15.  lots  4  to  18,  inclusive; 
Sec.  21,  E1/4NEV4.  NEV4SEV4,  and 

W'/8SEV4SEV4; 
Sec.  22,  lot  1,  lots  3  to  7,  inclusive, 

SEV4NEV4.  W>/iNWV4.  NV2SWV4, 

EViSWASW^A,  SEV4SWV4,  N»/<iSEV4, 

EV2SEV4SEV4,  hfW'ASE'ASE"/!, 

E'/^SWV4SEV4SEV4,  and 

NWV4SWV4SEV4SEy4: 
Sec.  23,  NVi. 
T.  25  N.,  R.  25  E., 
Sec.  6.  lots  13  to  17,  inclusive,  NEV4SWV4, 

and  SEV4: 
Sec.  7,  lote  5  to  9,  inclusive,  loU  14, 17, 

18,  22.  23,  and  24,  lots  26  to  31. 

inclusive,  and  NWV4NEV4; 
Sec.  8.  SWV4SWV4; 
Sec.  16,  lot  2,  N'/iNWV4SWV4, 

NV«iSEV4NWV4SWV4,  Si/iSV«jSWV4SWV4, 

NEV4SEV4SWV4.  SV4SEV4SWV4.  and 

SWV4SEV4; 
Sec.  17.  lots  3  and  4,  NEV4,  EVzNW'A, 

N%N»^NEV4SEV4,  NV2NEV«NWV4SEV4, 

SWV4NEV4NfWV«SEV4,  WV2NWV4SEV4. 

WV2SEV4NWV4SEV4, 

W»/iNEV4SWV4SEV4,  Wi/iSWi/iSEV4, 

SEV4SWV4SEV4,  and  SV2SEV«SEV4; 
Sec.  18,  lots  1  to  5,  inclusive,  lots  8,  9,  and 

10,  and  SWV4NEV4; 


The  area  described  contains  3,530.62  acres 
in  Phillips  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  prevent  uinnecessary  or 
imdue  degradation  of  this  public  land 
by  facilitating  required  reclamation  of 
the  Zortman  and  Landusky  Mines, 
including  long-term  water  treatment. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Existing  land  uses  which  do  not 
interfere  with  reclamation  activities  may 
be  allowed  to  continue  during  the 
segregative  period  with  the  approval  of 
the  Malta  Field  Office  Manager. 

Dated:  May  20, 1999. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
[FR  Doc.  99-13531  Filed  5-26-99;  8:45  am) 

8ILUNG  COOE  4310-ON-P 


DEPARTMENT  OF  LABOR 

OccupatkMial  SafMy  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of  Open 
Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  June  10  and  11, 


1999,  at  the  Frances  Perkins  Department 
of  Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington,  DC.  This 
meeting  is  open  to  the  public. 
TIMES,  DATES,  ROOMS:  ACCSH  will  meet 
from  9  a.m  to  4:30  p.m.,  Thursday,  June 
10  and  from  9  a.m.  to  Noon,  Friday, 
Jime  11  in  rooms  N-3437  A,  B,  and  C. 
ACCSH  work  groups  will  meet  Jime  8, 
9,  and,  if  necessary,  after  noon  on  Jime 
11. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  contact  Theresa 
Berry,  Office  of  Public  Affairs,  Room  N- 
3647,  telephone  (202)  693-1999  at  the 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

An  official  record  ofthe  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
telephone  202-693-2350.  All  ACCSH 
"  meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals 
needing  special  accommodation  should 
contact  Theresa  Berry  no  later  than  Jime 
3, 1999,  at  the  above  address. 

ACCSH  was  established  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  ofthe 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  items  include: 

•  Remarks  by  the  Assistant  Secretary  for 
the  Occupational  Safety  and  Health 
Administration,  Charles  N.  Jeffi^ss. 

•  ACCSH  Work  Group  Updates, 

including: 

•  Data  Collection/Targeting, 

•  Musculoskeletal  Disorders, 

•  Multi-Employer  Citation  Policy, 

•  OSHA  Form  170, 

•  Safety  and  Health  Program 
Standard, 

•  Training. 

•  Reports  on  construction  standards 
development. 

•  Policy  updates. 

•  Special  presentations  including: 

•  Crane  Operator  Certffication, 

•  Voluntary  Protection  Programs 
(VPP)— Short  Term  Construction 
Demonstration  Programs,  and 

•  Personal  I*rotective  Equipment. 
The  following  ACCSH  Work  Groups 

are  scheduled  to  meet  in  the  Francis 

Perkins  Building: 

Data  Collection/Targeting — 8:30  a.m.  to 

12:30  p.m.,  Tuesday,  June  8,  in  room 

N-5437D. 
Safety  and  Health  Program  Standard — 

1-5  p.m.,  Tuesday,  June  8  in  room  N- 

5437D. 
OSHA  Form  170—9  a.m.  to  1  p.m., 

Wednesday,  June  9,  in  room  S-4215C. 
Musculoskeletal  Disorders — 2:30  to  5:00 

p.m.,  Wednesday,  June  9,  in  room  N- 

3437D. 


Multi-Employer  Citation  Policy— 1:30  to 

2:30  p.m.,  Wednesday,  June  9,  in 

room  S-4215C. 
Training — 1p.m.  to  4,  Wednesday,  June 

9,  in  room  N-5437D. 

Other  workgroups  may  meet  after  the 
adjournment  of  the  ACCSH  meeting  on 
Jime  11, 1999.  Interested  persons  may 
submit  written  data,  views  or 
comments,  preferably  with  20  copies,  to 
Theresa  Berry,  at  the  address  above. 
Submissions  received  prior  to  the 
meeting  will  be  provided  to  ACCSH  and 
will  be  included  in  the  record  of  the 
meeting. 

Interested  persons  may  also  request  to 
make  an  oral  presentation  by  notifying 
Theresa  Berry  before  the  meeting.  The 
request  must  state  the  amount  of  time 
desired,  the  interest  that  the  person 
represents,  and  a  brief  outline  of  the 
presentation.  ACCSH  may  grant 
requests,  as  time  permits,  at  the 
discretion  of  the  Chair  of  ACCSH. 

Signed  at  Washington.  DC.  this  21st  day  of 
May,  1999. 

Charles  N.  JeffiresSi 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-13511  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-10821,  et  ai.] 

Proposed  Exemptions;  MICO,  Inc. 
(MiCO) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnON:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
conunents,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request. 


and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
.   request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  £)epartment 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  MFORMAHON:  The 
t>roposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transfeiied  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
simunarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NflCO,  Inc.  (MICO) 

Located  in  North  Mankato,  Minnesota 
[Exemption  Application  Number  D-10621] 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  m  29  CFR  Part  2570,  Subpart  B  (55 
FR  32826,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  of  a  certain  parcel  of  unimproved 
real  property  (the  Property)  fromthe 
MICO,  Lie.  Profit  Sharing  Plan  (the 
Plan)  to  MICO,  a  party  in  interest  and 
disqualified  person  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  MICO  purchases  the  Property  for 
$362,000,  which  represents  the 
Property's  current  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser; 

(c)  MICO  additionally  pays  to  the  Plan 
a  premiiun  of  $36,200,  as  determined  by 
a  qualified,  independent  appraiser,  due 
to  MICO's  ownership  of  improved  real 
property  which  is  located  adjacent  to 
the  Property; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
Sale. 

Summary  of  Facts  and  Representations 

1.  MICO  is  a  Minnesota  corporation 
engaged  primarily  in  the  design  and 
manufacture  of  hydraulic  brake  systems. 
MICO  is  also  the  sponsor  of  the  Plan. 
The  Plan  is  a  defined  contribution  plan 
which  allows  the  Plan's  participants  to 
direct  their  individual  accoimts  and  the 
Plan's  trustees  (the  Trustees)  to  make  all 
other  investment  decisions  with  respect 
to  the  Plan.  The  Plan,  which  was 
established  on  December  8, 1959,  has 
280  participants  and  approximately 
$20,030,206  in  total  assets  as  of  June  8, 
1998. 

2.  In  1966,  the  Plan  purchased  a  lot 
of  imimproved  land  (the  Original 
Parcel),  located  on  Marie  Lane  in  North 
Mankato,  Minnesota  for  $46,000  from 
Fred  and  Ruth  Forsberg,  parties 
imrelated  to  the  Plan.  The  Property  is  an 
irregularly  shaped  lot  comprising 
approximately  12.74  acres  of 
undeveloped  land  zoned  for  I-l 
"Planned  Industrial"  use  and  is  located 
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adjacent  to  MICX)'s  production  fecilities 
and  offices.  The  appUcant  represents 
that  the  Original  Parcel  was  acquired  for 
investment  purposes.  The  applicant 
represents  that  the  Plan  subsequently 
leased  (the  Lease)  to  MKXD  a  portion  of 
the  Original  Parcel  and.  in  1979,  sold 
the  Original  Parcel  portion  to  MICO  (the 
Portion  Sale). '  The  portion  of  the 
Original  Parcel  which  was  not 
transferred  to  MICO  (i.e..  the  Property) 
continues  to  be  held  as  an  asset  of  the 
Plan. 

3.  The  Plan  has  incurred  certain . 
holding  costs  as  a  result  of  its 
ownership  of  the  Property.  In  this 
regard,  the  Plan  has  paid  approximately 
$90,000  in  real  estate  taxes  with  respect 
to  the  Property.  Additionally,  the  Plan 
has  incurred  a  special  assessment  (the 
Assessment)  which  was  imposed  on  the 
Property  in  1998  for  a  principal  amount 
of  $29,127.97.  The  Trustees  of  the  Plan 
elected  to  pay  the  Assessment  over  a  10 
year  period  at  the  rate  of  $2,913.00  per 
year  at  an  interest  rate  of  7.5%.^ 

4.  The  Plan  has  received  income  from 
the  Property  through  an  at-will  oral 
agreement  (the  Agreement)  with  a 
sharecropper  who  has  been  fuming  the 
Property  since  1984.  As  a  result,  the 
Plan  has  received  approximately  $1,350 
each  year  from  the  Agreement.  The 
Trustees  represent,  however,  Aat  the 
sharecropper  has  recently  given  notice 
to  the  Trustees  that  he  is  considering  the 
discontinuation  of  the  Agreement 

5.  The  applicant  represents  that 
during  the  Plan's  ownership  of  the 
Property,  the  Trustees  received  several 
offers  to  purchase  a  portion  of  the 
Property  (the  Offers).  The  applicant 
represents  that  the  Trustees,  after 
receiving  each  Offer,  determined  the 
extent  to  which  a  sale  involving  only  a 
portion  of  the  Proferty  wohM  reduce 
the  value  of  the  remaining  Property.  The 
applicant  repres^rts  that  the  Trustees, 
after  uudyziiig  both  the  sale  amoimt  of 
each  Offer  and  the  resukiag  decliae  ia 
value  of  the  reaaaining  Property, 
determined  that  each  OSa  would 
provide  an  uBaccM)table  overall  rate  of 
retufn  to  the  Plan  tor  the  Property.  As 

a  result,  the  Trustees  determined  that 
each  Offer  was  net  in  the  best  interests 
of  the  Plan. 

The  Trustees  represent  they  are 
currently  not  advertising  the  Property 


for  sale  since  the  Property's  limited 
marketability  makes  it  unlikely  that  any 
advertisement  of  the  Property  would 
result  in  the  Property's  sale. 

6.  The  Property  was  appraised  on 
November  26, 1997  (the  Appraisal)  by 
Gwen  K.  Gathercoal  (Ms.  Gathercoal).  a 
Minnesota-licensed  appraiser  for  the 
Robinson  Appraisal  Company,  Inc.  ( the 
Robinson  Co.).  The  Appraisal  was 
reviewed  by  another  Robinson  Co. 
appraiser,  James  K.  Simonson  (Mr. 
Simonson).  Ms.  Gathercoal  and  Mr. 
Simonson  each  represent  that  they  are 
independent  of  the  Plan  and  MICO  and 
their  employment  and  compensation 
were  not  continglSnt  on  the  appraised 
value  of  the  Property. 

Ms.  Gathercoal  used  the  sales 
comparison  approach  and  examined 
eight  different  transactions  before 
determining  that,  as  of  November  26, 
1997,  the  Property  had  a  fair  market 
value  of  $362,000.  In  the  Appraisal,  Ms. 
Gathercoal  concluded  that  the  "highest 
and  best  use"  for  the  Property  would  be 
a  combination  of  residential, 
commercial,  and  industrial  use. 

The  vali>e  of  the  Property  was 
reevaluated  (the  Reevaluation)  by  Mr. 
Simonson  (m  November  23, 1998.  The 
purpose  of  the  Reevaluation  was  to 
establish  whedier  the  Property  had 
appreciated  in  value  since  the  Appraisal 
and  to  determine  the  extent  to  which  a 
premium  on  the  Property  was  necessary 
in  the  event  that  the  Property  was  sold 
to  NflCO.3  In  the  Reevaluation,  Kfc. 
Simonson  represented  that  the 
Property's  fair  market  value  of  $362,000 
had  not  increased  since  the  Appraisal. 
As  a  result,  Mr.  Simonson  estimated 
that  the  Property  had  a  fair  market  value 
of  $362,000,  as  of  November  23, 1998. 
Nfr.  Simonson  represented  further  that, 
in  the  event  the  Property  was  sold  to 
K^CO.  an  adjacent  landowner,  a 
premium  valued  at  $36,200,  or  16% 
above  the  Property's  fair  maii^et  value, 
^lould  be  paid  by  MKX)  to  the  Plan.  As 
a  result,  Mr.  Siaoonson  estimated  that 
any  sale  of  the  Ttapetty  by  the  Plan  to 
VffGO  should  occur  at  a  price  equal  to 
the  sum  of  the  Ttopotty's  fail  market 
value  of  $362,000  and  the  Property's 
assemblage  value  of  $36,200. 

7.  MICO  proposes  to  purchase  the 
Property  for  $398,200  (the  Purchase 
Price).  The  Purchase  Price  represents 


the  sum  of  the  Property's  current  fair 
market  value  of  $362,000,  as  determined 
by  a  qualified,  independent  appraiser, 
and  the  Property's  assemblage  value  of 
$36,200  wiUi  respect  to  the  Sale,  as 
determined  by  a  qualified,  independent 
appraiser.  The  Sale  will  be  a  one-time 
transaction  for  cash  in  which  the  Plan 
pays  no  fees  or  commissions.  The 
Trustees  represent  that  the  Sale  is  in  the 
best  interests  of  the  Plan's  participants 
and  beneficiaries  since  the  Property's 
rate  of  appreciation  has  decreased  in 
recent  years  despite  an  increase  in  the 
Property's  real  estate  taxes.  The  Trustees 
represent  further  that  the  Assessment, 
when  added  to  the  increased  real  estate 
taxes  incurred  by  the  Plan,  creates  an 
inappropriate  Plan  expense  with  respect 
to  the  Property. 

8.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because: 

(a)  The  twms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  MKX)  purchases  the  Property  for 
$362,000,  which  represents  the 
Property's  current  fair  market  value  as 
determined  by  a  qualified,  independent 
appraisw. 

(c)  MICO  additionally  pays  to  the  Plan 
a  premium  of  $36,200,  as  determined  by 
a  qualified,  independent  appraisCT,  due 
to  MICO's  ow^rship  of  iaapioved  real 
property  located  adjacent  to  the 
Property; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Plan  pays  no  fees  or 
commissions  connected  to  the  Sale. 
FOR  FURTNER  MFORMATION  CONTACT: 
Christopher  J.  Motta  at  the  United  States 
Department  of  Labor,  telephone  (202) 
219-8883  (this  is  not  a  toU  free  numW). 

CM^NUiy  Profit 
t) 


■  The  Applicants  represent  that  the  Lease  and  the 
Portion  Sale  were  made  pursuant  to  ERISA  section 
414  (c)(2)  and  (c)(3).  In  this  regard,  the  Department 
expresses  no  opinion  herein  as  to  whether  the  Lease 
and  Portion  Sale  were  made  in  accordance  with  the 
requirements  of  the  Act. 

'The  applicant  represents  that  in  the  event  that 
the  proposed  transaction  is  granted  by  the 
Department,  the  Plan  will  be  responsible  for  paying 
the  outstanding  balance  of  the  Assessment  on  the 
closing  date  of  the  Sale. 


'In  the  Reevaluation,  Mr.  Simonson  stated  that  he 
customarily  adjusts  upward  the  appraised  value  of 
real  property  in  instances  where,  as  here,  the 
purchaser  of  the  real  property  owns  real  property 
located  adjacent  to  the  real  property  the  purchaser 
seeks  to  buy.  Mr.  Simonson  represents  that  this 
upward  adjustment,  commonly  referred  to  as  an 
"assemblage",  reflects  the  willingness  of  such 
purchasers  to  pay  a  premium  above  market  value 
so  as  to  avoid  moving  or  to  avoid  business 
disruptions. 


Located  in  Eden  Prairie,  Minnesota 
[Application  No.  D-10743] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  ia  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  466(a),  466  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  frt>m  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  individual  account  (the  Account)  of 
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James  W.  Emison  in  the  Plan  of  certain 
closely-held  stock  (the  Stock)  to  Mr. 
Emison,  a  party  in  interest  with  respect 
to  the  Plan,  provided  that  the  following 
conditions  are  satisfied:  (a)  The  sale  is 
a  one-time  transaction  for  cash;  (b)  the 
Account  pays  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (c)  the 
Account  receives  an  amount  that  is  no 
less  than  the  fair  market  value  of  the 
Stock  as  of  the  date  of  the  sale,  as 
determined  by  a  qualified,  independent 
appraiser. 

Summary  of  Facts  and  Representatioiis 

1.  The  Plan  is  a  defined  contribution, 
profit  sharing  plan  established  by 
Western  Petroleimi  Company  (the 
Employer).  The  Employer  is  a 
Minnesota  corporation  and  a  petroleum 
wholesaler,  located  in  Eden  Prairie, 
Minnesota.  As  of  February  8, 1999,  the 
Plan  had  approximately  40  participants 
and  beneficiaries.  As  of  December  31, 
1997,  the  Plan  had  total  assets  of 
approximately  $4,012,415,  and  the 
Account  had  total  assets  of 
a{^roximately  $1,483,000.  The  trustees 
of  the  Plan  are  Mr.  Emistm  and  Mr.  Lee 
Granlund.  Mr.  Emison  (hereafter  also 
refsned  to  as  "the  Applicant")  is  also 
^  Presidfflit  and  a  100%  shareholder  of 
the  Employer. 

2.  Among  the  assets  of  the  Account  is 
the  Stock,  which  consists  of  12,838 
shares  of  Cammtmity  Bank  Group,  Inc. 
(CBG).  a  closely-held  bank  holding 
company  with  four  subsidiary  banks: 
Community  Bank  Jordan,  Community 
Bank  Winsted,  Conunimity  Bank  New 
Ulm,  and  Community  Bank  St.  Peter. 
The  Applicant  refwesents  that  the 
Account  acquired  51  shares  of  the  Stock 
in  1995  from  Mr.  Rc^  Tendlliger,  an 
individual  umelated  to  the  Plan  and  the 
Employer,  for  $82,875.00.  fai  1997,  the 
Stock  underwent  a  100  for  1  stock  split 
so  that  the  Accoimt  held  an  additional 
5,049  shares  of  the  Stock.  In  1997,  the 
Accoimt  acquired  7,738  shares  of  the 
Stock  from  CBG  for  $154,763.00.  Thus, 
the  Account's  basis  in  the  Stock  is 
$237,638.00.  Mr.  Emison  has  been  a 
directOT  of  CBG  since  1984.  In  addition, 
Mr.  Emison  owns  70,480  shares  of  the 
Stock  as  trustee  of  the  James  Wade 
Emison  Trust,  which  shares  represent 
approximately  24.82%  of  the 
outstanding  shares  of  the  Stock  as  of 
December  31, 1998.^ 


«T1m  Depaitment  expresses  no  opinion  herein  as 
to  whether  the  Account's  acquisition  and  holding 
of  the  Stock  violated  any  of  the  general  fiduciary 
responsibility  provisions  of  Part  4  of  Title  I  of  the 
Act.  However,  the  Department  notes  that  section 
404(a)  of  the  Act  requires,  among  other  things,  that 
a  plan  fiduciary  act  prudently  and  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries 
when  malting  investment  decisions  on  behalf  of  the 
plan. 


3.  The  Applicant  requests  an 
exemption  to  purchase  all  12,838  shares 
of  the  Stock  frt>m  the  Accoimt.  Due  to 
business  and  income  tax  considerations, 
CBG  seeks  to  elect  Subchapter  S  status 
under  the  Code.^  However,  section  1361 
of  the  Code  permits  only  "eligible 
shareholders"  to  hold  stock  in  a 
Subchapter  S  corporation.  Because  the 
Account  is  not  an  eligible  shareholder 
for  purposes  of  the  Code,  the  Applicant 
wishes  to  purchase  the  Stock  from  the 
Account  in  order  to  remove  the 
impediment  to  CBG's  Subchapter  S 
election. 

4.  The  Stock  was  independently 
q)praised  by  Paul  W.  Olander,  AM,  and 
William  D.  Thumstedter,  of  Olander 
Advisray  Services,  A  Division  of  United 
Bankers'  Bank,  located  in  Bloomington, 
Minnesota.  Messrs.  Olander  and 
Thumstedter  both  specialize  in  the 
banking  industry. 

Hie  appraisal  states  that,  as  of 
December  31, 1998,  there  were  283,990 
shares  of  CBG  issued  and  outstanding 
held  by  14  shareholders,  and  the  Stod: 
had  an  estimated  fur  market  value  of 
$34.55  per  share.  In  addition,  it  was 
determined  that  the  adjusted  fiur  market 
vahie  of  a  non-marketable,  minority 
interest  in  the  Stock,  including  the 
efiiact  of  the  outstanding  management 
stock  options,  was  approximately 
$34.45  per  share,  based  upon  4,800 
cations  outstanding  with  an  exercise 
price  of  $29.00  per  share. 

The  appraisal  states  further  that  the 
valuation  of  the  Stock  is  predicated 
upon  the  financial  statements  of  CBG 
and  its  subsidiary  banks  for  the  five 
years  ending  December  31, 1998. 
Messrs.  Glider  and  Thtunstedter  also 
interviewed  key  man^ement  personnel 
of  CBG  and  Winsted  Bank,  andyzed 
industry  data,  and  considered  the  future 
earnings  potential  of  CBG.  Finally,  th^ 
gave  ccmsideration  to  the  eight  fiaictors  in 
the  valuation  of  the  stock  of  clcwdy-held 
businesses  that  are  set  forth  in  the 
Internal  Revenue  Service's  Revenue 
Ruling  59-60,'  to  the  extent  rdevant. 


In  additiaa,  the  Department  doe*  not  propose 
exemptive  reliaf  hereto  for  any  prokifaited 
transaction  that  may  have  occuiTed  wrUh  respect  to 
the  Account's  acquisition  and  holding  of  the  Stock. 
The  Department  note*  that  such  acquisition  and 
holding  of  the  Stock  by  the  Account  nisaa  ianie* 
under  sections  406(aNlXD)  and  406  (bXD  and  (bM2) 
of  the  Act  because  Mr.  Emison,  as  a  director  and 
shareholder  of  CBG,  has  an  interest  in  the  issuer  of 
the  Stock  that  may  have  afiected  bis  best  judgment 
as  a  fiduciary  for  the  Account.  See  Advisory 
(pinion  90-20A  (lune  15, 1990)  for  a  similar 
analysis  under  section  4975(c)(1)(D)  and  (E)  of  the 
Code  with  respect  to  a  self-directed  individual 
retirement  acount  (IRA). 

'  Section  1362  of  the  Code  contains  provisions 
which  allow  a  small  business  corporation  to  elect 
and  terminate  Subchapter  S  corporate  status. 

«See  Rev.  Rul.  59-60.  1959-1  CB.  237,  as 
modified  by  Rev.  Rul.  65-193. 196S-2  CB.  370,  and 


The  appraisal  states  that  the  net  asset 
value  method  was  the  most  appropriate 
to  use  in  valuing  the  Stock,  since  CBG 
receives  virtually  all  its  income  from  its 
subsidiary  banks. 

5.  The  Applicant  proposes  to 
purchase  the  12,838  shares  of  the  Stock 
from  the  Accoimt  for  the  fair  market 
value  of  the  Stock  as  of  the  date  of  the 
sale,  based  upon  an  updated 
independent  appraisal.  Based  upon  an 
appraised  value  for  the  Stock,  as  of 
December  31, 1998,  of  $34.55  per  share, 
the  Stock  has  a  total  value  of 
$443,552.90,  which  represents 
approximately  30%  of  the  assets  of  the 
Account.  Thus,  the  Account  would 
realize  a  gain  of  approximately 
$205,914.90  as  a  result  of  the  sale. 

The  Applicant  states  that  the  sale  will 
be  a  one-time  transaction  for  cash,  and 
the  Accoimt  will  pay  no  commissions 
nor  othor  expenses  relating  to  the  sale. 
The  Applicant  represents  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Account  because  the  sale 
of  the  Stock  will  enhance  the  liquidity 
and  divrasification  of  the  assets  of  the 
Account 

6.  In  summary,  the  Applicant 
represents  that  the  propcwed  transaction 
satisfies  the  statutwy  criteria  far  an 
exemption  imder  section  408(a)  of  the 
Act  for  the  following  reasons:  (a)  the 
sale  wiU  be  a  one-time  transaction  for 
cash;  (b)  the  Account  wiU  pay  no 
commissions  nor  other  expenses 
rdating  to  the  sale;  (c)  the  Accoimt  will 
receive  an  amoimt  that  is  no  less  than 
the  £ur  mari^  value  of  the  Stock  as  of 
tibe  date  of  the  sale,  as  determined  by  a 
qualified,  independent  appraisCT;  (d)  the 
SJEtle  will  enhance  the  liquidity  and 
diversification  of  the  assets  of  the 
Account;  and  (e)  Mr.  Emison  will  be  the 
only  participant  of  the  Plan  to  be 
affected  by  the  proposed  transaction. 


Notioe  to  Interested 

Bacaiise  the  only  Man  assets  involved 
in  the  profiosed  transaction  are  those  in 
the  Account,  and  Mr.  Emison  is  the  only 
participant  affiscted  by  the  proposed 
transaction,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
pOTsons.  Commoats  and  requests  for  a 
hearing  on  the  proposed  exemption  are 
due  30  days  after  the  date  of  publication 
of  this  notice  in  the  Federal  Re^ster. 

FOR  RIRTHER  MFORMATKM  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 


as  modified  and  extended  by  Rev.  Rul.  68-609, 
1966-2  CB.  327,  and  Rev.  Rul  77-287,  1977-2  CB. 
319. 


28838 


Federal  Register / Vol.  64,  No.  102 / Thursday,  May  27,  1999 /Notices 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; . 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  aijy  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiulhermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application. are  true  and  complete  and 
acciu-ately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington,  DC,  this  24th  day  of 
May,  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  99-13497  Filed  5-26-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  99-20; 
Exemption  Application  No.  D-10622,  et  a!.] 

Grant  of  Individual  Exemptions;  VECO 
Corporation  (VECO),  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  docimiient  conteuns 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simmiary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procediu^s  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

VECO  Corporation  (VECO) 

Located  in  Anchorage,  Alaska 
[Prohibited  Transaction  Exemption  99-20 
Exemption  Application  Number  D-10622] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  (the  Sale)  of  a  certain 
parcel  of  unimproved  real  property  (the 
Property)  from  the  VECO  Corporation 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
to  Norcon,  Inc.  (Norcon),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  will  be  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party; 

(b)  Norcon  will  pay  the  greater  of 
$2,940,000  or  the  fair  market  value  of 
the  Property  on  the  date  of  the  Sale  as 
established  by  a  qualified,  independent 
appraiser; 

(c)  The  Sale  will  be  a  one-time 
transaction  for  cash; 

(d)  The  Plan  will  pay  no  fees  or 
conunissions  with  respect  to  the  Sale; 
and 

(e)  An  independent  fiduciary  acting 
on  behaff  of  the  Plan  has  reviewed  the 
terms  of  the  Sale  and  has  represented 
that  the  transaction  is  in  the  best 
interest  of  the  Plan  and  protective  of  the 
Plan's  participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  8, 1999  at  64  FR  11052. 

Written  Comments:  The  Department 
received  three  letters  signed  by  49 
ciurent  or  former  participants  in  the 
Plan  endorsing  the  transaction  as 
proposed  in  the  Notice. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Chris  Motta  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number. 

Citibank,  N.A.  (Citibank)  and  Salomon 
Smith  Barney  Inc.  (SSB) 

Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  99-21; 

Exemption  Application  No.  I>-10674l 

Exemption    - 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(^(1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  effective  October  8, 
1998,  to  (1)  the  past  and  continued 
lending  of  securities  to  SSB  and 
affiliated  U.S.  registered  broker-dealers 
of  SSB  or  Citibank  (together,  SSB/U.S.) 
and  certain  foreign  affiliates  (the 
Foreign  Affiliates)  of  SSB  and  Citibank 
which  are  broker-dealers  or  banks  based 
in  the  United  Kingdom  (SB/U.K.),  Japan 
(SSB/ Asia),  Germany  (SSB/Germany), 
Canada  (SSB/Canada)  and  Australia 
(SSB/Australia),  including  their 
affiliates  or  successors,'  by  employee 
benefit  plans  (the  Client  Plans)  or 
commingled  investment  funds  holding 
Client  Plan  assets,  for  which  Citibank  or 
any  U.S.  affiliate  of  Citibank,  acts  as 
securities  lending  agent  (or  sub-agent), 
including  those  Client  Plans  for  which 
Citibank  also  acts  as  directed  trustee  or 
custodian  of  the  securities  being  lent; 
and  (2)  to  the  receipt  of  compensation 
by  Citibank  or  any  U.S.  affiliate  of 
Citibank  in  connection  with  these 
transactions,  provided  that  the 
following  conditions  are  met: 

(a)  For  each  Client  Plan,  neither 
Citibank,  SSB  nor  any  of  their  affiliates 
either  has  or  exercises  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Client  Plan  assets 
involved  in  the  transaction,  or  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets. 

(b)  Any  arrangement  for  Citibank  to 
lend  Client  Plan  securities  to  SSB  in 
either  an  agency  or  sub-agency  capacity 
is  approved  in  advance  by  a  Client  Plan 
fiduciary  who  is  independent  of  SSB 
and  Citibank.^  In  this  regard,  the 
independent  Client  Plan  fiduciary  also 


>  Unless  otherwise  noted,  SSBAJ.S.  and  the 
Foreign  Affiliates  are  collectively  referred  to  as  SSB. 

^The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 
Citibank  and  its  affiliates,  beyond  that  provided 
pursuant  to  Prohibited  Transaction  Exemption 
(PTE)  81-6  (46  FR  7527,  January  23, 1981,  as 
amended  at  52  FR  18754,  May  19, 1987)  and  PTE 
82-63  (47  FR  14804,  April  6, 1982). 


approves  the  general  terms  of  the 
securities  loan  agreement  (the  Loan 
Agreement)  between  the  Client  Plan  and 
SSB,  although  the  specific  terms  of  the 
Loan  Agreement  are  negotiated  and 
entered  into  by  Citibank  and  Citibank 
acts  as  a  liaison  between  the  lender  and 
the  borrower  to  facilitate  the  lending 
transaction. 

(c)  The  terms  of  each  loan  of 
securities  by  a  Client  Plan  to  SSB  is  at 
least  as  favorable  to  such  Client  Plans  as 
those  of  a  comparable  arm's  length 
transaction  between  imrelated  parties. 
.  (d)  A  Client  Plan  may  terminate  the 
agency  or  sub-agency  arrangement  at 
any  time  without  penalty  to  such  Client 
Plan  on  five  business  days  notice. 

(e)  The  Client  Plan  receives  from  SSB 
(either  by  physical  delivery  or  by  book 
entry  in  a  securities  depository  located 
in  the  United  States,  wire  transfer  or 
similar  means)  by  the  close  of  business 
on  or  before  the  day  the  loaned 
securities  are  delivered  to  SSB, 
collateral  consisting  of  cash,  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  Citibank,  SSB  or  an 
affiliate  thereof,  or  any  combination 
thereof,  or  other  collateral  permitted 
imder  PTE  81-6,  as  it  may  be  amended 
or  superseded. 

(f)  As  of  the  close  of  business  on  the 
preceding  business  day,  the  fair  market 
value  of  die  collateral  initially  equals  at 
least  102  percent  of  the  market  value  of 
the  loaned  securities  and,  if  the  market 
value  of  the  collateral  falls  below  100 
percent,  SSB  delivers  additional 
collateral  on  the  following  day  such  that 
the  market  value  of  the  collateral  again 
equals  at  least  102  percent. 

(g)  Prior  to  entering  into  the  Loan 
Agreement,  SSB  furnishes  Citibank  its 
most  recently  available  audited  and 
imaudited  financial  statements,  which 
are,  in  turn,  provided  to  a  Client  Plan, 
as  well  as  a  representation  by  SSB,  that 
as  of  each  time  it  borrows  securities, 
there  has  been  no  material  adverse 
change  in  its  financial  condition  since 
the  date  of  the  most  recently-furnished 
statement  that  has  not  been  disclosed  to 
such  Client  Plan;  provided,  however, 
that  in  the  event  of  a  material  adverse 
change.  Citibank  does  not  make  any 
further  loans  to  SSB  unless  an 
independent  fiduciary  of  the  Client  Plan 
is  provided  notice  of  any  material 
adverse  change  and  approves  the  loan  in 
view  of  the  changed  financial  condition. 

(h)  In  return  for  lending  securities,  the 
Client  Plan  either — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 


securities  and  the  duration  of  the  loan; 
or 

(2)  Has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circumstances,  the  Client  Plan  may  pay 
a  loan  rebate  or  similar  fee  to  SSB,  if 
such  fee  is  not  greater  than  the  fee  the 
Client  Plan  would  pay  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  party.) 

(i)  All  procedures  regarding  the 
secmities  lending  activities  conform  to 
the  applicable  provisions  of  Prohibited 
Transaction  Exemptions  PTE  81-6  and 
PTE  82-63  as  such  class  exemptions 
may  be  amended  or  superseded  as  well 
as  to  applicable  securities  laws  of  the 
United  States,  the  United  Kingdom, 
Japan,  Germany,  Canada  or  Australia. 

(j)  Each  SSB  borrower  indemnifies 
and  holds  harmless  each  lending  Client 
Plan  in  the  United  States  against  any 
and  all  losses,  damages,  liabilities,  costs 
and  expenses  (including  attorney's  fees) 
which  the  Client  Plan  may  incur  or 
suffer  directly  arising  out  of  the  use  of 
securities  of  such  Client  Plan  by  such 
SSB  borrower  or  the  failure  of  such 
borrower  to  return  such  securities  to  the 
Client  Plan.  In  the  event  that  the  Foreign 
Affiliate  defaidts  on  a  loan.  Citibank,  as 
agent  for  the  lending  Client  Plan,  will 
liquidate  the  loan  collateral  to  purchase 
identical  securities  for  the  Client  Plan. 
With  respect  to  a  default  by  a  Foreign 
Affiliate,  if  the  collateral  is  insufficient 
to  accomplish  such  purchase.  Citibank 
will  indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred.  Alternatively,  with 
respect  to  a  default  by  the  Foreign 
Affiliate,  if  such  identical  securities  are 
not  available  on  the  market.  Citibank 
will  pay  the  Client  Plan  cash  equal  to  (1) 
the  market  value  of  the  borrowed 
securities  as  of  the  date  they  should 
have  been  returned  to  the  Client  Plan, 
plus  (2)  all  the  accrued  financial 
benefits  derived  from  the  beneficial 
ownership  of  such  loaned  securities  as 
of  such  date,  plus  (3)  interest  from  such 
date  to  the  date  of  payment.  (The 
amoimts  paid  shall  include  the  cash 
collateral  or  other  collateral  that  is 
liquidated  and  held  by  Citibank  on 
behalf  of  die  Client  Plan.) 

(k)  The  Client  Plan  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions. 

(1)  Prior  to  the  approval  of  the  lending 
of  its  securities  to  SSB  by  a  new  Climt 
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Plan,  copies  of  the  notice  of  proposed 
exemption  (the  Notice)  and,  once 
pubhshed  in  the  Federal  Register,  the 
final  exemption,  are  provided  to  such 
Client  Plan. 

(m)  Each  Client  Plan  receives  monthly 
reports  with  respect  to  its  seciuities 
lending  transactions,  including,  but  not 
limited  to  the  Infonnation  described  in 
Representation  28  of  the  Notice  so  that 
an  independent  fiduciary  of  the  Client 
Plan  may  monitor  such  transactions 
with  SSB. 

(n)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  SSB;  provided,  however, 

that— 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  SSB,  the  foregoing 
$50  million  requirement  shall  be 
deemed  satisfied  if  such  trust  or  other 
entity  has  aggregate  assets  which  are  in 
excess  of  $50  million;  provided  that  if 
the  fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
master  trust  or  other  entity  is  not  the 
employer  or  an  affiliate  of  the  employer, 
such  fiduciary  has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
SSB,  the  foregoing  $50  million 
requirement  is  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million  (excluding 
the  assets  of  any  Client  Plan  with 
respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Client  Plan 
or  an  employee  organization  whose 
members  are  covered  by  such  Client 


Plan).  However,  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
seciuities.) 

(0)  With  respect  to  each  successive 
two-week  period,  on  average,  at  least  50 
pOTcent  or  more  of  the  outstanding 
dollar  value  of  securities  loans 
negotiated  on  behalf  of  Client  Plans  will 
be  to  unrelated  borrowers. 

(p)  In  addition  to  the  above,  all  loans 
involving  the  Foreign  Affiliates  have  the 
following  supplemental  requirements: 

(1)  Such  Foreign  Affiliate  is  registered 
as  a  broker-dealer  or  bank  with — 

(i)  The  Securities  and  Futures 
Authority  of  the  United  Kingdom  in  the 
case  of  SB/U.K.; 

(ii)  The  Ministry  of  Finance  and  the 
Tokyo  Stock  Exchange  in  the  case  of 
SSB/Asia; 

(iii)  The  Deutsche  Bundesbank  and 
the  Federal  Banking  Supervisory 
Authority  in  the  case  of  SSB/Germany; 

(iv)  The  Ontario  Securities 
Commission  and  the  Investment  Dealers 
Association  in  the  case  of  SSB/Canada; 
and 

(v)  The  Australian  Securities  & 
Investments  Commission  and  the 
Austral^^  Stock  Exchange  Limited  in 
the  case  of  SSB/Australia. 

(2)  Such  broker-dealer  or  bank  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof  as  well  as  with 
all  requirements  of  Rule  15a-6  (Rule 
15a-6)  (17  CFR  240.15a-6)  under  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  which  provides  foreign 
broker-dealers  and  banks  a  limited 
exemption  from  United  States 
registration  requirements  and 
interpretations  and  amendments  thereof 
to  Ride  15a-€  by  the  Seciuities  and 
Exchange  Commission  (the  SEC),  to  the 
extent  applicable; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  dollar- 
denominated  securities  or  letters  of 
credit; 

(4)  All  collateral  is  held  in  the  United 
States  and  Citibank  maintains  the  situs 
of  the  securities  Loan  Agreements  in  the 
United  States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 


Act  and  the  regulations  promulgated 
under  29  CFR  255O.4O40))-l;  and 

(5)  The  Foreign  Affiliate  provides  SSB 
(i.e.,  Salomon  Smith  Barney  Inc.)  a 
written  consent  to  service  of  process  in 
the  United  States  for  any  civil  action  or 
proceeding  brought  in  respect  of  the 
securities  lending  transaction,  which 
consent  provides  that  process  may  be 
served  on  such  borrower  by  service  on 
SSB  (i.e.,  Salomon  Smith  Barney  Inc.). 

(q)  Citibank  and  its  affiliates  maintain, 
or  cause  to  be  maintained  within  the 
United  States  for  a  period  of  six  years 
fitim  the  date  of  such  transaction,  in  a 
maimer  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  in  paragraph  (r)(l) 
to  determine  whether  the  conditions  of 
the  exemption  have  been  met,  except 
that— 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Citibank  and/or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
Citibank  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (r)(l). 

(r)(l)  Except  as  provided  in 
subparagraph  (r)(2)  of  this  paragraph 
and  notvfithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (q)  are  unconditionally 
available  at  their  customary  location 
during  normal  business  hours  for 
examination  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the  SEC; 

(ii)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Client  Plaii  or  any  duly 
authorized  employee  representative  of 
such  employer;  and  (iv)  Any  participant 
or  beneficiary  of  any  participating  Client 
Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(r)(2)  None  of  the  persons  described 
above  in  paragraphs  (r)(l)(ii)-(r)(l)(iv)  of 
this  paragraph  (r)(l)  are  authorized  to 
examine  the  trade  secrets  of  SSB  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  October  8, 1998. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  March  4, 1999  at  64  FR 
10493. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice. 
The  comment  was  submitted  by 
Citibank  and  SSB  (hereinafter,  the 
Applicants)  and  it  requests 
modifications  to  the  conditional 
language  and  the  Summary  of  Facts  and 
Representations  (the  Siunmary)  of  the 
Notice  for  purposes  of  clarification  or  to 
revise  several  typographical  errors. 
Following  is  a  discussion  of  the 
Applicants'  comments,  the 
Department's  responses  to  these 
comments  and  a  comment  made  by  the 
Department  on  its  own  initiative. 

1.  Paragraph  (g)  of  the  Notice.  On 
page  10494  of  the  Notice,  paragraph  (g) 
provides,  in  part,  that  prior  to  entering 
the  Loan  Agreement,  SSB  will  furnish 
Citibank  its  most  recently  available 
"audited  and  unaudited  statements" 
which  will  be  provided  to  the  Client 
Plan.  To  clarify  that  the  statements  will 
be  of  a  financial  nature,  the  Applicants 
suggest  that  the  word  "financial"  be 
inserted  in  the  condition  after  the 
phrase  "audited  and  unaudited."  The 
Applicants  also  suggest  that  the  verb 
"is",  which  follows  the  word  "which" 
be  replaced  with  the  verb  "are." 

In  response  to  this  comment,  the 
Department  has  revised  the  beginning  of 
paragraph  (g)  to  read  as  follows: 

(g)  IMor  to  entering  into  the  Loan 
Agreement,  SSB  furnishes  Citibank  its  most 
recently  available  audited  and  unaudited 

financial  statements,  which  are  in  turn, 

*  *  * 

2.  Paragmph  (1)  of  the  Notice.  On  page 
10494  of  the  Notice,  paragraph  (1)  states 
that  prior  to  the  approval  of  the  lending 
of  its  securities  to  SSB  by  a  new  Client 
Plan,  copies  of  the  proposed  exemption 
and  the  final  exemption  will  be 
provided  to  such  Client  Plan.  The 
Applicants  recommend  that  the 
Department  revise  this  condition  to 
clarify  that  copies  of  the  final  exemption 
will  be  made  available  to  Client  Plans 
once  they  are  published  in  the  Federal 
Register. 

m  response  to  this  conunent,  the 
Department  has  revised  paragraph  (1)  of 
the  Notice  to  read  as  follows: 

(1)  Prior  to  the  approval  of  the  lending  of 
its  securities  to  SSB  by  a  new  Client  Plan, 
copies  of  the  notice  of  proposed  exemption 
(the  Notice)  and,  once  published  in  the 
Federal  Register,  the  final  exemption,  are 
provided  to  such  Client  Plan. 
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3.  Pamgraph  (r)(l)  of  the  Notice.  On 
page  10495  of  the  Notice,  paragraph 
(r)(l)  provides  that  the  records  Citibank 
is  required  to  maintain  for  purposes  of 
the  requested  exemption  are  to  be  made 
available  at  their  customary  location 
during  normal  business  hours  for 
certain  designated  persons  (i.e.,  the 
Service,  the  Department,  a  Client  Plan 
fiduciary,  etc.)  and  their  authorized 
representatives.  For  purposes  of 
clarification,  the  Applicants  suggest  that 
the  phrase  "for  examination"  be 
inserted  in  the  condition  immediately 
following  the  phrase  "normal  business 
hours." 

The  Department  concurs  with  this 
clarification  and  has  modified 
paragraph  (r)(l)  of  the  Notice, 
accordingly. 

4.  Preamble  and  General  Summary 
Changes.  On  page  10495  of  the  Notice, 
the  Preamble  describes  the  1998  merger 
(the  Merger)  between  Citicorp  Inc. 
(Citicorp)  and  a  subsidiary  of  the 
Travelers  Group  (Travelers),  the 
restructuring  of  Travelers  as  a  bank 
holding  company  and  its  redesignation 
as  "Citigroup,  Inc."  (Citigroup).  The 
Preamble  also  discusses  the  Applicants' 
request  that  the  exemption  apply 
retroactively  to  pre-existing  seciuities 
lending  arrangements  between  Citibank 
and  broker-dealers  associated  with 
Citigroup  which  became  affiliated  with 
Citibank  following  the  Merger. 

To  clarify  more  accurately  the  status 
of  Citibank  with  respect  to  securities 
lending  arrangements  before  the  Merger, 
the  Applicants  have  requested  that  the 
Department  modify  the  third  sentence  of 
the  second  paragraph  of  the  Preamble  to 
read  as  follows: 

Although  prior  to  the  Merger  Citibank  did 
not  lend  CUent  Plan  securities  to  any  of  its 
then-current  affiliates,  upon  consummation 

of  the  Merger,  loans  to  SSB  entity  borrowers 

*  *  * 

In  addition,  the  Applicants  request 
that  the  Department  change  references 
to  the  word  "Travelers"  appearing  in 
the  Preamble  and  elsewhere  in  the 
Summary  to  "Citigroup"  to  reflect  the 
new  name  for  the  entify. 

The  Department  concurs  with  the 
requested  changes  and  has  modified  the 
Preamble  and  made  corresponding 
changes  to  Representation  1(a),  (b)  and 
(d)  of  the  Simunary. 

5.  Representation  1  of  the  Summary. 
On  page  10495  of  the  Notice, 
Representation  1  of  the  Siunmary 
provides  descriptions  of  the  Applicants 
and  their  Foreign  Affiliates.  To  clarify 
that  SSB  is  a  New  York  corporation  and 
not  a  Delaware  corporation,  the 
Applicants  request  that  the  Department 
modify  the  first  sentence  of  the  first 


paragraph  of  Representation  1(a), 
accordingly. 

In  addition,  the  Applicants  wish  to 
revise  the  sixth  sentence  of  the  first 
paragraph  of  Representation  1(a)  as 
follows  to  reflect  the  updated  financial 
information  obtained  for  Qticorp: 

*  *  •  As  of  December  31, 1998,  Citigroup 
had  approximately  $668  billion  in  assets  and 
approximately  $42.7  billion  in  shareholders' 
equity. 

In  response  to  these  comments,  the 
Department  has  made  the  changes 
suggested  by  the  Applicants. 

6.  Representation  2  of  the  Summary. 
On  page  10496  of  the  Notice, 
Representation  2  of  the  Summary 
describes  the  governmental  entities 
regulating  the  Foreign  Affiliates.  The 
Applicants,  however,  wish  to  point  out 
that  due  to  a  typographical  error,  the 
verb  "is"  was  omitted  from  the  third 
sentence  of  the  first  paragraph  of 
Representation  2  following  the  reference 
to  "SSB/ Asia." 

In  response  to  this  comment,  the 
Department  has  revised  Representation 
2  by  inserting  the  missing  word. 

7.  Representations  4  and  5  and 
Footnote  8  of  the  Summary.  On  page 
10497  of  the  Notice,  Representations  4 
and  5  and  Footnote  8  of  the  Summary 
describe  Rule  15a-6  of  the  1934  Act  and 
its  applicability  to  and  compliance  by 
the  Foreign  Affiliates.  In  order  to  be 
consistent  with  the  requirements  of  Rule 
15a-6,  the  Department  has,  on  its  own 
initiative,  revised  references  to  the 
terms  "U.S.  major  institutional 
investor"  and  "major  institutional 
investor,"  which  appear  in 
Representations  4  and  5  and  in  Footnote 
8  of  the  Summary,  to  the  term  "major 
U.S.  institutional  investor."  Moreover, 
for  purposes  of  clarification,  the 
Department  has  inserted  the  following 
language  at  the  beginning  of  Footnote  8: 

Note  that  the  categories  of  entities  that 
qualify  as  "major  U.S.  institutional 
investors"  has  been  expanded  by  a  SEC  No- 
Action  letter. 

The  Applicants  have  concurred  with 
the  foregoing  changes  made  by  the 
Department. 

8.  Representation  12  of  the  Summary. 
On  pages  10498  and  10499  of  the 
Notice,  Representation  12  of  the 
Summary  describes  the  various  forms  of 
seciuities  lending  agreements  that  may 
be  entered  into  by  Client  Plans  with 
Citibank  and  the  relevant  terms  of  such 
agreements.  However,  to  correct  a 
typographical  error,  the  Applicants 
suggest  that  the  Department  change  the 
reference  to  "Representation  10,"  in  the 
second  sentence  of  the  third  paragraph 
of  Representation  12,  to  "Representation 
11." 
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In  response  to  this  comment,  the 
Department  has  made  the  requested 
modification. 

9.  Footnote  17  of  the  Summary.  On 
page  10499  of  the  Summary,  Footnote 
1 7  discusses  the  capital  adequacy 
requirements  for  the  Applicants'  U.S.- 
domiciled  and  Foreign  Affiliates.  To 
correct  a  typographical  error  appearing 
in  the  foobiote,  the  Applicants  request 
that  the  Department  change  the 
reference  to  "SSB,"  appearing  in  the 
first  sentence  of  Footnote  17,  to  "SSB/ 
U.S."  In  addition,  the  AppUcants 
request  that  the  Department  delete  one 
of  the  duplicate  references  to  SSB/ 
Canada,  appearing  in  the  first  sentence 
of  the  second  paragraph  of  the  footnote, 
and  substitute  the  Foreign  Affiliate, 
"SSB/ Australia,"  in  its  stead. 

In  response  to  these  comments,  the 
Department  has  made  the  suggested 
changes. 

10.  Representation  16  of  the 
Summary.  On  page  10499  of  the  Notice, 
Representation  16  of  the  Summary 
provides  further  details  regarding  the 
terms  of  the  Agency  Agreement  and  the 
Primary  Lending  Agreement,  including 
the  compensation  paid  to  Citibank  for 
its  services  as  lending  agent,  custodian 
and  meinager  of  the  cash  collateral 
received.  To  emphasize  that  Citibank 
may  also  serve  as  a  "directed  trustee"  to 
a  Client  Plan,  the  Applicants 
recommend  that  the  term  "directed 
trustee"  be  inserted  immediately 
preceding  the  word  "custodian"  in  the 
second  sentence  of  the  first  paragraph  of 
Representation  16. 

In  response,  the  Department  has  made 
the  suggested  change. 

11.  Representations  29  and  30  of  the 
Summary.  On  page  10501  of  the  Notice, 
Representation  29  of  the  Summary 
describes  the  functions  of  the  monthly 
report  that  will  be  provided  to  each 
Client  Plan  participating  in  the 
Applicants'  seciirities  lending  program. 
The  Applicants,  however,  request  that 
the  second  sentence  of  Representation 
29  be  modified  by  inserting  the  phrase 
"upon  the  request  of  the  Client  Plan" 
immediately  following  the  phrase  "In 
addition"  in  order  to  be  consistent  with 
previously-agreed  to  language. 

In  addition,  on  page  10502  of  the 
Notice,  Representation  30  of  the 
Summary  discusses  the  requirements  for 
seciuities  lending  by  two  or  more 
Unrelated  Client  Plans  whose  assets  are 
commingled  in  a  group  trust  or  a  "plan 
assets"  investment  entity  and  describes 
an  "outside  business  test"  that  will  be 
imposed  on  the  fiduciary  exercising 
investment  discretion  over  the 
commingled  entity. 

To  correct  a  typographical  error 
appearing  in  the  Notice,  the  Applicants 


request  that  the  Department  insert  the 
phrase  "member  of  the  controlled  group 
of  corporations"  immediately  following 
the  phrase  "or  other  entity  or  any"  in 
the  second  paragraph  of  Representation 
30. 

In  response  to  the  comments 
discussed  above,  the  Department  has 
made  the  requested  changes. 

For  further  information  regarding  the 
Applicants'  comment  letter  or  other 
matters  discussed  herein,  interested 
persons  are  encouraged  to  obtain  copies 
of  the  exemption  application  file 
(Exemption  Application  No.  D-10674) 
the  Department  is  maintaining  in  this 
case.  The  complete  application  file,  as 
well  as  all  supplemental  submissions 
received  by  the  Department,  are  made 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5638,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment 
provided  by  the  Applicants,  the 
Department  has  made  the 
aforementioned  changes  to  the  Notice 
and  has  decided  to  grant  the  exemption 
subject  to  the  modifications  described 
above.  * 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

Operating  Engineers  Local  324 
Journeyman  and  Apprentice  Training 
Fund  (the  PlanJ 

Located  in  Howell,  Michigan 
(Prohibited  Transaction  Exemption  99-22 
Exemption  Application  No.  L-1064S) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (2)  of  the  Act  shall  not 
apply  to:  (1)  the  proposed  loan  of 
$1,500,000  (the  Loan)  to  the  Plan  by  the 
International  Union  of  Operating 
Engineers  Local  324,  AFLr-CIO  (the 
Union),  a  party  in  interest  with  respect 
to  the  Plan,  for  the  repayment  of  certain 
outstanding  loans  (the  Original  Loans) 
made  to  the  Plan  by  the  Michigan 
National  Bank  (the  Bank),  an  unrelated 
party;  and  (2)  as  of  March  12, 1998,  the 
pledging  of  certificates  of  deposit  by  the 
Union  as  security  for  the  Original  Loans; 
provided  that  the  following  conditions 
are  met: 

(a)  The  terms  and  conditions  of  the 
Loan  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  have 
obtained  in  an  arm's-length  transaction 
with  an  unrelated  party; 


(b)  The  Plants  trustees  determine  that 
the  Loan  is  appropriate  for  the  Plan  and 
in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries; 

(c)  Aa  independent  fiduciary  acting 
on  behalf  of  the  Plan  (the  Independent 
Fiduciary)  reviews  the  terms  of  the  Loan 
and  determines  that  the  Loan  is 
protective  of  and  in  the  best  interests  of 
the  Plan; 

(d)  The  Independent  Fiduciary 
monitors  the  Loan,  as  well  as  the 
conditions  of  this  exemption,  and  takes 
whatever  actions  are  necessary  to 
safeguard  the  interests  of  the  Plan  under 
the  Loan; 

(e)  The  Loan  is  repaid  by  the  Plan 
solely  with  funds  the  Plan  retains  after 
paying  all  of  its  operational  expenses; 
and 

(f)  The  terms  and  conditions  relating 
to  the  pledging  of  the  certificates  of 
deposit  by  the  Union  as  security  for  the 
Original  Loans  were  in  the  best  interest 
of  the  Plan  and  its  participants  and 
beneficiaries. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  12, 1998. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  21,  1999  at  64  FR  3356. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toU  free  number). 

General  Infarmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  feshion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 


fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  24th  day 
of  May,  1999. 

Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

[FR  Doc.  99-13496  Filed  5-26-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
niunber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  33  -Specific 
Domestic.  Licenses  of  Broad  Scope  for 
Byproduct  Material. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 


is  a  10-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

5.  Who  will  be  required  or  asked  to 
report:  All  applicants  requesting  a 
license  of  broad  scope  for  byproduct 
material  and  all  current  licensees 
requesting  renewal  of  a  broad  scope 
license. 

6.  An  estimate  of  the  number  of 
responses:  There  are  177  NRC  broad 
scope  licensee  responses  and  354 
Agreement  State  licensee  responses 
annuaUy  for  a  total  of  531. 

7.  The  estimated  number  of  annual 
respondents:  177  NRC  broad  scope 
licensees  and  354  Agreement  State 
licensees  for  a  total  of  531. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  4,425  hours  for 
NRC  licensees  and  8,850  hours  for 
Agreement  State  licensees. 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies: 

10.  Abstract:  10  CFR  part  33  contains 
mandatory  requirements  for  the 
issuance  of  a  broad  scope  license 
authorizing  the  use  of  byproduct 
material.  The  subparts  cover  specific 
requirements  for  obtaining  a  license  of 
broad  scope.  These  requirements 
include  equipment,  facilities,  personnel, 
and  procedures  adequate  to  protect 
health  and  minimize  danger  to  life  or 
property. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  docimient  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatm^  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  25, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0015), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  May  1999. 


For  the  Nuclear  Regulatory  Ck)mmission. 
Brenda  Jo.  Shelton, 

NBC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  99-13503  Filed  5-26-99;  8:45  am] 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

[Docket  Nos.  50-269, 50-270,  and  50-287] 

Duke  Energy  Corporation,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3; 
Notice  of  Availability  of  the  Draft 
Supplement  to  tfie  Generic 
Environmental  Impact  Statement  and 
Public  Meeting  for  the  License 
Renewal  of  Oconee  Nuclear  Station. 
Units  1,2,  and  3 

Notice  is  hereby  given  that  the  U.  S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draJt 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
licenses  DPR-38,  DPR-47,  and  DPR-55 
for  an  additional  20  years  of  operation 
at  the  Oconee  Nuclear  Station  (ONS), 
Units  1,2,  and  3,  respectively.  ONS  is 
located  in  Oconee  County,  South 
Carolina. 

The  draft  supplement  to  the  GEIS  is 
available  for  public  inspection  and 
duplication  at  the  Commission's  Public 
Docimient  Room  at  the  Gelman 
Building,  2120  L  Street  NW, 
Washington,  D.C.,  and  the  Local  Public 
Document  Room  located  in  the  Oconee 
County  Library,  501  West  South  Broad 
Street,  Walhalla,  South  Carolina,  29691. 

Any  interested  party  may  submit 
written  comments  on  the  proposed  "^ 
action  and  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  must  be  received  by  August 
16, 1999.  Comments  received  after  the 
due  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  staff  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date.  Written  comments  on  the  draft 
supplement  to  the  GEIS  should  be  sent 
to:  Chie,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Mailstop  T-6D  59,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C. 20555-0001 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Submittal  of  electronic  communts  may 
be  sent  by  the  Internet  to  the  ^JRC  at 
oconeeis@nrc.gov.  All  comments 
received  by  the  Commission,  including 
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those  made  by  Federal,  State,  and  local 
agencies,  Indian  tribes  or  other 
interested  persons,  will  be  made 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room 
in  Washington,  D.C.  and  the  Local 
PubUc  Document  Room  for  the  ONS 
Units  1,  2,  and  3,  located  in  the  Oconee 
County  Library. 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 
GEIS  and  to  accept  oral  and  written 
public  comments  it.  The  public  meeting 
will  be  held  at  the  Ramada  Inn, 
Clemson,  South  Carolina,  on  July  8, 
1999.  There  will  be  two  sessions  to 
accommodate  interested  parties.  The 
first  session  will  commence  at  1:30  p.m. 
and  will  continue  until  4:30  p.m.  The 
second  session  will  commence  at  7:00 
p.m.  and  will  continue  until  10:00  p.m. 
Both  meetings  will  be  transcribed  and 
will  include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
oppcvtunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  plant- 
specific  supplement  to  the  GEIS. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  James  H.  Wilson  by 
telephone  at  1-600-368-5642, 
extension  1108,  or  by  Internet  to  the 
NRC  at  oconeeisi9nrc.gov  no  later  than 
July  2, 1999.  Members  of  the  public  may 
also  register  to  provide  oral  comments 
within  15  minutes  of  the  start  of  each 
session.  Individual  oral  conmients  may 
be  limited  by  the  time  available, 
depending  on  the  numbm  of  persons 
who  register.  If  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  the  need  should  be  brou^t  to 
Mr.  Wilson's  attention  no  later  than  July 
2, 1999,  to  provide  the  NRC  staff 
adequate  notice  to  determine  whether 
the  request  can  be  accommodated. 

Upon  consideration  of  the  conunmts 
submitted,  the  NRC  st^  will  prepare  a 
final  plant-specific  supplement  to  the 
GEIS.  Notice  of  the  availability  of  the 
final  plant-specific  supplement  to  the 
GEIS  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATNM,  CONTACT:  Mr. 
James  H.  Wilson,  Generic  Issues, 
Environmental,  Financial,  and 
Rulemaking  Branch.  Division  of 
Regulatory  Improvement  Programs,  U.S. 
Niiclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Mr.  Wilson  can 
be  contacted  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  at  Rockviile,  Maryland,  this  20th  day 
of  May.  1999. 


For  the  Nuclear  Regulatory  Ck)minis8ion. 
David  B.  Matthews, 

Director,  Division  of  Regulatory  Improvement 

Programs,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-13504  Filed  5-26-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Proiect  Na  697] 

NoliM  Of  AvailabHtty  of  Staffs  Sataly 
EvakMrtlon  on  DOE's  Topical  Report  on 
ttw  Tritium  Production  Cora 

The  U.S.  Department  of  Energy  (DOE) 
is  responsible  for  establishing  the 
capability  to  produce  tritium,  an 
essential  material  used  in  U.S  nuclear 
weapons,  by  the  end  of  2005,  in 
acccndance  with  a  Presidential  decision 
directive.  On  July  30, 1998,  as  revised 
on  Felmiary  10, 1999,  DOE  submitted  a 
report  to  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  entitled,  "Tritium 
Production  Core  (TPC)  Topical  RepOTt." 
This  repent  contained  technical 
information  related  to  the  production  erf 
tritium  using  tritium-producing 
burnable  absorber  rods  (TPBARs)  in  a 
commercial  light-water  reactor  (CLWR). 
The  NRC  staff  has  reviewed  this  r^iort 
and  has  prepared  its  safety  evaluation. 

The  staff's  safety  evaluation,  which 
will  be  issued  as  NUREG-1672. 
concluded  that  many  technical  issues 
have  been  satisfactorily  addressed  in  the 
DOE  topical  report  and  idoitified  a 
number  of  plant-specific  interface  issues 
that  will  need  to  be  addressed  in  order 
to  detramine  the  acceptability  of 
irradiating  a  fuU-core  load  of  TPBARs  in 
any  particular  CLWR  facility. 

NUREG-1672  is  available  for  public 
inspection  and  co{^ing  for  a  iae  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2129  L  Street. 
NW,  Washington.  DC.  Printed  copies  of 
NUREG-1672  are  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328. 

FOR  FURTHER  IWK)RMAT10N  CONTACT:  J.  H. 
Wilson,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-1108;  e-mail 
JHWl@nTC.gov. 

Dated  at  Rockviile,  Maryland,  this  20th  day 
of  May,  1999. 


For  the  Nuclear  Regulatory  Commission. 


AO 


David  B.  Matthews, 

Director.  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-13502  Filed  5-26-99;  8:45  am] 
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RAILROAO  RETIREMENT  BOARD 

Agency  FOrma  SulNnitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  [»Dpo8al(s)  for  the 
collection  of  information  to  the  Office  of 
Managranent  and  Budget  for  review  and 
approval. 

Sanunary  of  Proposab 

(1)  Collection  title:  Application  for 
Reimbursement  for  Hospital  Services  in 
Canada. 

(2)  Formes;  submitted:  AA-104. 

(3)  QMB  Number  3220-0086. 

(4)  Expiration  date  of  current  OMB 
clearance:  7/31/1999. 

(5)  Type  o/ request.' Extension  of  a 
currenUy  approved  collectian. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  35. 

(8)  Total  aiuiual  responses:  35. 

(9)  Total  armual  reporting  hours:  6. 

(10)  Collection  description:  The 
Railroad  Retirement  Board  administers 
the  Medicare  program  for  persons 
covered  by  the  Railroad  Retirement 
system.  The  coUecticm  obtains  the 
information  needed  to  determine 
eligibility  for  and  the  amoimt  due  for 
covered  hospital  services  received  in 
Canada. 

AOOmONAL  MFORMAT10N  OR  COMMENTS: 
Copies  of  the  form  and  si4>porting 
documents  can  be  obtaincKi  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laurie  Schack  (202- 
395-7316),  Office  of  Managemrat  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  99-13533  Filed  5-26-99;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Conunission  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549 

Extension: 
Rule  lOA-1,  SEC  File  No.  270-425,  OMB 
Control  No.  3235-0468 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
management  and  Bucket  for  extension 
and  approval. 

Rule  lOA-1  implements  the  repcMtiag 
requirements  in  Section  lOA  of  the 
Exchange  Act,  which  was  enacted  by 
Congress  on  December  22, 1995  as  part 
of  the  Private  Securities  Litigation 
Reform  Act  of  1995,  Public  Law  No. 
104-67.  Under  section  lOA  and  Rule 
lOA-1  reporting  occurs  only  if  a 
registrant's  board  of  directors  receives  a 
repoit  from  its  au<titors  that  (1)  there  is 
an  illegal  act  material  to  the  registraat's 
fiaaacial  statements,  (2)  senior 
management  and  the  board  have  not 
taken  timely  and  appropriate  reewdial 
action,  and  (3)  the  biUue  to  iaka  stick 
action  is  reasonably  expected  to  wafmat 
the  auditor's  modification  of  ^  a«eht 
rep<»t  or  resignation  from  ^ae  avAt 
engagement.  The  board  of  diiect<Mrs 
must  notify  the  Commission  within  oae 
business  day  of  receiving  such  a  report, 
if  the  board  fails  to  ^ovide  that  notice, 
then  the  aud^tcv,  within  the  next 
business  day,  must  provide  the 
QMBmissiea  with  a  o^  of  the  leport 
that  it  gave  to  die  board. 

Likely  respcmdente  are  those 
registrants  fiUng  audited  financial 
statements  under  the  Securities 
Exchange  Act  of  1934  and  ^ 
Investment  Company  Act  of  1946. 

H  is  expected  that  satisfiaction  of  these 
conditions  precedent  to  the  reporting 
requirements  wiH  be  rare  and,  therafore, 
it  is  estimated  that  Rule  lOA-1  results 
in  an  aggregate  additional  reporting 
burden  of  10  hours  per  year.  The 
estimated  average  burden  hours  are 
solely  for  purposes  of  the  PAperwaik 
Reduction  act  and  are  not  derived  form 
a  comprehensive  or  even  a 
representative  stirvey  or  study  of  the 
costs  of  SEC  rules  or  forms. 


Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  actniracy  of  the  agency's  estimate 
of  the  biutlen  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qtiality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  wi Ain  69  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  May  20, 1999. 
>Bn«<liM  G.  Kate, 

Secreteuy. 

(FR  Doc.  99-13465  Filed  5-26-99;  8:45  am) 
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May  18, 1999. 

Pufsuant  to  Sectioe  IS^KD  of  ^m 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  theretinder,^ 
notice  is  hBstby  given  that  en  May  7, 
1999,  the  American  Stock  Exchange  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchaage  Comaussien 
("SEC"  or  "Commission")  the  pn^posed 
nie  change  as  described  in  Items  I,  H, 
and  ffl  below,  whidi  Items  have  been 
prepared  by  the  Exchange.  The  proposal 
was  amended  on  may  1«,  1999.^  Hie 
proposed  mle  change  has  be»  filed  by 
Ae  Amex  as  a  "non-confroversial"  rule 
change  imdeor  Rule  19b-4(fM'6)  *  under 


>15U.S.C.78»(b)(l). 

*  17  CFR  240.19b-4. 

1  See  letter  from  Scott  G.  Van  Hatten.  I^egal 
Counsel,  Derivative  Securities,  Amex,  to  Richard 
Strasser,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  dated  May  10, 1999. 

*  17  CFR  240.19b-t(f)(6). 


the  Act.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Seir-Kflgidelaty  Ot^gaBintieB's 
SUtaflKBt  ef  the  Tenoa  ef  Sdbatance  of 
the  Prepeaed  Kria  Ch^ge 

The  Exchange  seeks  to  list  and  trade 
term  notes  linked  to  the  Select  Sector 
SPI»  Fund  Growth  Portfolio  Index.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex  and  at  the  Commission. 


StateuBBt  ef&e 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
Statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-RegukHory  Ofguiamtion  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  ike  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107A  ef  the  Amex 
Listing  Standards,  Policies  and 
Requirements  ("Amex  Listing 
Standards"),  \ke  Exchange  may  approve 
for  listing  and  trading  securities  that 
caaaot  be  readily  categorized  under  the 
listing  criteria  for  coBBon  and 
preferrad  stocks,  beads,  debentuies,  or 
warrants.^  In  this  proposal,  Aa 
Exchange  seeks  to  list  term  notes 
("Notes")  reflecting  the  performance  of 
the  Select  Sector  SPDH  Fund  Growth 
Peitfahe  Index  ("hMtex")  under  Section 
107A.  The  eight  Sebet  Sector  SPDRs»* 
inclwied  m  the  Index,  to  which  the 
notes  wiU  be  liwlnwd,  ate  shares  issved 
by  an  open-end  managnmnnt  investment 
ctHBpany  registered  under  the 
InvestBMnt  Company  Act  ef  1948  and 
have  been  aftptovei  for  toading  on  the 
Exchange.^ 

The  Notes  wiH  be  issued  by  MetriH 
Lynch  k  Co.,  be.  ("Merrill")  and 
underwritten  by  Merrill  Lyndi  Pierce 
Fenner  &  Smith  Incorporated.  The 
Commission  apfwoved  the  listing  and 


'  See  Seciirities  Exchange  Act  Release  No.  27753 
(March  1,  1990),  55  FR  8626  (March  8,  10<>0). 

■See  Securities  Exchange  Act  Release  No.  4074S 
(December  4, 1998),  63  FR  68483  (December  11, 
1998)  ("Releue  No.  34-40749"). 
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trading  of:  Select  Sector  SPDRs  on 
December  4, 1998; '  notes  linked  to 
individual  Select  Sector  SPDRs  on 
January  20, 1999;^  and  options 
overlying  Select  Sector  SPDRs  on  July  1, 
1998.8 

The  Notes  vvrill  be  senior,  imsecured 
debt  securities  that  will  conform  to  the 
listing  guidelines  of  Section  107A  of  the 
Amex  Listing  Standards.'"  Although  a 
specific  maturity  date  will  not  be 
established  until  the  time  of  the 
offering,  the  Notes  will  provide  for  a 
maturity  of  between  two  and  seven 
years  from  the  date  of  issuance.  Each 
note  will  provide  for  payment  at 
maturity  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  components 
of  the  Index. 

Merrill  proposes  to  issue  the  Notes  in 
an  amoimt  of  between  $10  and  $25  per 
unit  with  an  aggregate  offering  in  an 
amount  equal  to  at  least  $10  million. 
Merrill  has  prepared  a  preliminary 
prospectus  for  the  Notes  which  will  be 
available  for  distribution  to  investors. 

The  Exchange  believes  that  the  Notes 
are  appropriately  linked  to  the  Index 
because  the  component  Select  Sector 
SPDRs  are  shares  of  an  open-end 
management  investment  company,  and 
have  been  previously  approved  to 
underlie  notes  similar  to  those  being 
proposed.  Further,  all  the  component 
Select  Sector  SPDRs  are  approved  for 
options  trading.  For  these  reasons,  the 
Exchange  believes  that  any  concerns 
with  respect  to  potential  manipulation 
or  market  impact  upon  settlement  of  the 
Notes  at  maturity  are  minimized." 

The  Index,  to  which  the  Notes  will  be 
linked,  comprises  eight  Select  Sector 
SPDRs  which  are  shares  of  a 
management  investment  company 
holding  liquid  and  highly  capitalized 
stocks  included  in  the  S&P  500  Index. 
A  comprehensive  discussion  of  the 
composition  and  maintenance  of  each  of 
the  Select  Sector  SPDRs  in  the  Index  is 
contained  in  the  order  approving  their 
listing  and  trading  on  the  Amex.'^  In 


addition,  copies  of  the  prospectus 
pertaining  to  the  Select  Sector  SPDRs 
are  available. 

Index  Calculation.  The  Index  will  be 
calculated  by  the  Amex  based  on  fixed 
component  weightings.  The  following  is 
a  description  of  the  methodology.  Each 
of  the  Select  Sector  SPDR  components 
will  account  for  the  following 
percentage  of  the  Index's  value: 


■  Securities  Exchange  Act  Release  No.  40956 
(January  20, 1999).  64  FR  4480  (January  28, 1999) 
("Release  No.  34-40956"). 

8  Securities  Exchange  Act  Release  No.  40157  (July 
1, 1998),  63  FR  37426  (July  10, 1998)  ("Release  No. 
34-40157"). 

'°  Section  107  A  of  the  Amex  Listing  Standards 
states  that  the  Exchange  will  consider  listing  any 
security  not  otherwise  covered  by  the  Exchange's 
listing  requirements,  provided  the  security  satisfies 
the  capitalization,  distribution  and  other  criteria 
described  therein. 

> '  The  risks  associated  with  trading  of  the  Index 
components  are  discussed  in  detail  in  previous 
released.  See  Release  Nos.  34-40749,  34-40956  and 
34-40157. 

"The  nine  Select  Sector  SPDRs  currently 
approved  for  trading  on  the  Exchange  include  the 
Basic  Industries,  Consumer  Services,  Consumer 


Select  sector  SPDR 

Initial  weight 
(percent 

Technology 

Consumer  Services  

25 
18 

Consumer  Staoles     

16 

Financials 

Energy  

Industrials  

Basic  Industries  

15 
8 

7 
6 

Cydical/Transportation  

5 

Although  the  foregoing  weightings 
may  be  revised,  aU  such  revisions  to 
Index  component  weightings,  in  the 
aggregate,  will  not  exceed  5%  of  the 
value  of  the  Index  (e.g.,  the  initial 
weighting  for  Basic  Industries  may  be 
revised  to  8%  and  for  Cyclical/ 
Transportation  to  3%).  A  multiplier  wUl 
be  determined  for  each  Select  Sector 
SPDR  based  on  the  initial  weights  set 
forth  above  and  the  then  current  sale 
prices  of  each  Select  Sector  SPDR  so 
that  the  Index  value  on  the  pricing  data 
equals  100  and  the  Index  value  at  any 
time  wrill  equal  the  sum  of  the  Select 
Sector  SPDRs'  last  sale  prices  multiplied 
by  the  number  of  shares  in  the  Index  for 
each  Select  Sector  SPDR.  There  will  be 
no  periodic  rebalancing  of  the  Index  to 
reflect  changes  in  relative  performance 
among  the  Select  Sector  SPDRs.  Because 
the  Notes  are  designed  to  provide 
investors  with  a  percentage  of  the 
appreciation  in  the  Index  as  measured 
over  a  specified  period  of  time,  and  are 
essentially  a  passive  investment,  the 
Index  will  not  be  actively  maintained 
like  other  derivatively-based  index 
products,  except  as  discussed  below. 
The  shares  for  each  component  Select 
Sector  SPDR  remain  fixed  during  the 
life  of  the  Note,  except  in  the  event  of 
certain  actions,  taken  by  the 
management  investment  company,  such 
as  anti-dilution  events  including  a  split 
in  the  value  of  the  Select  Sector  SPDR 
or  capital  gains  distributions.  In  the 
event  the  Index  is  adjusted  for  a  dilution 
event,  the  Amex  will  adjust  the 
multiplier  of  the  affected  Select  Sector 
SPDR  in  the  Index  so  that  the  Index 
value  remains  unchanged  after  the  share 


price  is  adjusted  to  reflect  the 
distribution.  In  the  event  a  Select  Sector 
SPDR  ceases  to  trade,  the  Exchange  may 
determine  to  replace  it  with  a  substitute 
Sector  SPDR  or  a  successor  Sector  SPDR 
(if  available),  or  undertake  to  include 
the  index  value  relating  to  the  former 
Select  Sector  SPDR's  value. 

Dissemination  of  Index.  Similar  to 
other  index  values  which  imderUe 
exchange-traded  products,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

Surveillance.  Surveillance  procedures 
similar  to  those  in  pace  and  used  to 
surveil  the  trading  in  Merrill  Lynch 
Euro  Fund  MITTS  i3  ("Euroftmd 
MITTS")  and  notes  linked  to  individual 
Select  Sector  SPDRs  ^*  will  be  used  to 
surveil  trading  in  the  term  notes  linked 
to  the  Index.  Accordingly,  the  Exchange 
will  monitor  trading  in  the  Notes  and  in 
the  Select  Sector  SPDRs.  Similar  to  the 
Euro  Fimd  MITTS  and  the  notes  linked 
to  individual  Select  Sector  SPDRs,  if  the 
Exchange  detects  unusual  activity  in  the 
Notes,  it  will  examine,  if  necessary, 
activity  in  the  stocks  held  by  the  Select 
Sector  SPDRs  as  well  as  the  redemption 
activity  in  the  SPDRs  themselves.  As 
discussed  in  the  order  approving  the 
trading  of  Select  Sector  SPDRs,  Merrill 
currently  has  in  place  procedures  to 
prevent  the  misuse  of  material,  non- 
public information  regarding  changes  to 
component  stocks  in  the  component 
Select  Sector  SPDRs.'s 

Settlement.  Holders  of  the  Notes  will 
not  receive  any  interest  payments. 
However,  holders  of  the  Notes  will 
receive  at  maturity  settlement  payment 
equal  to  the  principal  amount  of  the 
Notes  plus  a  "Supplemental 
Redemption  Amount,"  based  on  the 
percentage  increase,  if  any,  in  the  Index 
value  from  the  starting  value  to  the 
adjusted  ending  value. 

llie  starting  value  vtdll  equal  the  value 
of  the  Index  at  the  close  of  business  on 
the  pricing  date  emd  the  adjusted  ending 
value  wiU  equal  the  average  value  of  the 
closing  Index  value  on  five  consecutive 
trading  days  shortly  prior  to  maturity,^" 
as  reduced  by  an  annual  adjustment 
factor.  The  adjustment  factor,  generally 
in  an  amount  between  .5%  to  3%,  will 
be  applied  to  the  Index  value  on  a  pro 
rata  basis  each  day  for  purposes  of 
determining  the  adjusted  ending  value. 
The  actual  adjustment  factor  will  be 


Staples,  Cyclical/Transportation,  Energy,  Financial, 
Industrial,  Technology  and  Utilities  Select  Sector 
SPDRs.  See  Release  No.  34-40749.  The  Utilities 
Select  Sector  SPDR  will  not  be  a  component 
security  of  the  Notes. 


"  Securities  Exchange  Act  Release  No.  40367 
(August  26, 1998).  63  FR  47052  (September  3, 
1998). 

"Release  No.  34-40956. 

"  See  Release  No.  34-40749. 

"This  five  day  period  is  described  in  the 
prospectus. 


determined  on  the  pricing  date  and 
disclosed  in  the  prospectus  to  investors. 
Upon  matxirity,  the  Notes  will  be  cash 
settled.  The  Exchange  notes  that  the 
formula  may  produce  a  total  return  at 
maturity  that  is  lower  than  the  return  a 
holder  of  aU  of  the  corresponding  Select 
Sector  SPDRs  might  receive  during  the 
same  period.  At  matiuity,  holders  of  the 
Notes  will  not  receive  less  than  100%  of 
the  initial  issue  price. 

Similar  to  other  Exchange  traded 
index-linked  notes,  both  the  issue  and 
the  issuer  will  meet  the  general  criteria 
set  forth  in  Section  107A  of  the  Amex 
Listing  Standards.  Furthermore,  the 
issuer  will  have  a  minimum  tangible  net 
worth  in  excess  of  $100,000,000  and 
otherwise  substantially  exceed  the 
earnings  requirements  set  forth  in 
Section  101  of  the  Amex  Listing 
Standards.17 

Exchange  Rules  Applicable  to  the 
Notes.  Because  the  Notes  are  linked  to 
a  portfolio  of  Select  Sector  SPDRs, 
which  are  subject  to  the  Exchange's 
equity  floor  trading  rules,  the  Amex's 
existing  equity  floor  trading  niles  and 
standard  equity  trading  hours  (9:30  a.m. 
to  4:00  p.m.  Eastern  Standard  Time)  will 
apply  to  the  trading  of  the  Notes. 
Ptirsuant  to  Amex  Rule  411,  the 
exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading  the 
Notes.  Further,  the  Notes  will  be  subject 
to  the  equity  margin  rules  of  the 
Exchange.  18  In  addition,  consistent  with 
other  structured  products,  the  Exchange 
will  distribute  a  circular  to  its 
membership,  prior  to  the 
commencement  of  trading,  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  criteria  and/or 
guidelines.  The  circiilar  will  state  that 
before  a  member,  member  organization, 
or  employee  of  such  member 
organization  undertakes  to  recommend 
a  transaction  in  the  security,  such 
member  or  member  organization  should 
make  a  determination  that  the  security 
is  suitable  for  such  customer  and  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation,  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  they  may  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommendation  transaction,  including 
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those  highlighted,  and  is  financially 
&ble  to  bear  the  risks  of  the 
recommended  transaction.  Lastly,  as 
with  other  structured  products,  the 
Exchange  wiU  closely  monitor  activity 
in  the  Notes  to  identify  and  deter  any 
potential  improper  trading  activity  in 
the  Notes. 

'  2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  >»  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  20  in  particular  in  that  is 
it  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
fecilitating  transactioas  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
biu'den  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  21  and 
Rule  19b-4(fl(6)  thereunder  22  because 
the  proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  time  that  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  and  (4)  Amex  provided 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  simunarily 


1'  Section  101  of  the  Amex  Listing  Standards 
requires  that  an  issuer  have  pre-tax  income  of 
$750,000  in  its  last  fiscal  year,  or  in  two  of  its  last 
three  fiscal  years. 

>■  See  Amex  Rule  462. 


"15U.S.a78f. 

"isus-crsfajMs). 

"  15  U.S.C.  78s(b)(3HA). 

"  17  CRF  240.19l>-4(f)(6).  In  reviewing  this 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 


abrogate  such  rule  change  it  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
piuposes  of  the  Act.23 

The  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  fifteen  days  bom  filing  of  the 
proposal,  because  such  proposal 
contemplates  a  hybrid  derivative 
product  that  changes  only  the 
composition  of  the  underlying  seciuities 
without  raising  new  regulatory  issues. 
Since  the  proposed  derivative  product  is 
sufficiently  similar  to  previously 
approved  and  currently  traded  products, 
the  Commission  finds  that  accelerating 
the  operative  date  of  the  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
thus  designates  May  25, 1999  as  the 
operative  date  of  this  fiUng. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
auguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  ralating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pterson,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
.available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-99-17  and  should  be 
submitted  by  June  17, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  99-13467  Filed  5-26-99;  8:45  am] 
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"  15  U.S.C.  78s(bM3MC). 
"17  CFR  200.30-3(aKl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R*iMM  No.  34^1431;  File  No.  SR-EMCC- 
99-5] 

Self-Regulatory  Organizations;  The 
Emerging  Marlcets  Cleering 
Corporation;  Notice  of  niing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Technical 
Revision  of  EMCC's  Fee  Schedule 

May  20, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  19, 1999,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  nile 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  corrects  a 
typographical  error  in  EMCC's  fee 
schedule.  *' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  EMCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

The  proposed  rule  change  corrects  a 
typographical  error  in  the  monthly 
accoimt  maintenance  fee  EMCC  charges 
members.  Since  the  inception  of 
EMCC's  operations,  EMCC  members 
have  been  charged  an  account 
maintenance  fee  of  $500.  This  fee  is  in 
conformity  with  the  monthly  account 
maintenance  fee  approved  by  EMCC's 
Board  of  Directors  at  its  September  15, 


1997,  meeting.  However,  Addendiun  F 
to  EMCC's  Rules  erroneously  lists  the 
accoimt  maintenance  fee  to  be  $200. 
The  proposed  rule  change  corrects  this 
error  by  changing  the  listed  fee  from 
$200  to  $500. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

EMCC  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others  -■■ 

No  comments  oa  the  proposed  rule 
change  were  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)3  of  the  Act  and  pursuant 
to  Rule  19b-4(f)(2)*  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  EMCC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  ride  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftli  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copjdng  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-99-5  and 
should  be  submitted  by  June  14, 1999. 

For  the  Commission  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc  99-13520  Filed  5-26-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-41421 ;  RIe  No.  SR-NYSE- 
96-10] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  ttte  Proposed  Rule  Change  To 
Amend  Exchange  Rule  115  Regarding 
Di8Ck>sure  of  Specialists'  Orders 

May  18, 1999. 
1.  Introduction 

On  March  17, 1998,  the  New  York 
Stock  Exchange,  Inc.  ("NY3E"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  115  regarding 
disclosure  of  specialists'  orders.  On  June 

23. 1998,  the  NYSE  filed  Amendment 
No.  1  to  the  proposal.3  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  July  8, 1998.'*  On  February 

25. 1999,  the  NYSE  filed  Amendment 
No.  2  to  the  proposal.^  The  Commission 
received  two  comment  letters  regarding 
the  proposal.  This  notice  and  order 
approves  the  proposed  rule  change,  as 


« 15  U.S.C.  78s(b)(l). 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC 


3  15  U.S.C.  78s(b)(3)(A)(ii). 
*  17  CFR  240.19b-4(f)(2). 


» 17  CFR  200.30-(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

3  See  letter  from  Agnes  M.  Gautier,  Vice 
President,  Market  Surveillance,  NYSE,  to  Richard ' 
Strasser,  Assistant  Director,  Davison  of  Market 
Regulation  ("Division"),  Commission,  dated  lune 
17, 1998  ("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  40146 
(June  30, 1998),  63  FR  36985. 

'  See  Amended  19b-4  Filing  ("Amendment  No. 
2").  In  Amendment  No.  2,  the  Exchange  proposes 
to  withdraw  the  provision  of  the  proposal  that 
would  have  permitted  specialists  to  disclose 
information  about  buying  and  selling  interest,  but 
not  stop  orders,  to  a  listed  company  in  the 
company's  stock. 


amended,  and  solicits  comments  from 
interested  persons  on  Amendment  No. 
2. 

n.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  115  to  permit  a  specialist, 
acting  solely  in  his  or  her  capacity  as  a 
market  maker  (i.e.,  while  on  the  Floor), 
and  responding  to  a  market  probe  by  a 
member,  to  give  any  information 
concerning  buying  and  selling  interest 
of  orders  the  specialist  holds  on  the 
Specialist's  Book  ("Book")  in  a  stock.^ 
This  proposal  would  delete  the  existing 
limitation  that  such  disclosed  interest 
be  "at  or  near  the  prevailing  quote." 
However,  with  respect  to  stop  orders  on 
the  Book  for  a  stock,^  the  Exchange 
proposes  to  allow  a  specialist  to  disclose 
this  information  when  the  specialist 
judges  that  the  member  conducting  the 
market  probe  intends  to  trade  in  the 
stock  at  a  price  at  which  such  stop 
orders  would  be  relevant,  the  Exchange 
believes  that  the  additional  restriction 
on  the  disclosure  of  stop  orders  will 
permit  disclosure  in  legitimate 
circumstances,  e.g.,  when  a  proposed 
trade  would  be  effected  at  a  price  that 
would  trigger  stop  orders. 

The  proposal  would  also  permit  the 
specialist  to  disclose  the  identity  of  any 
buyer  or  seller  represented  on  his  Book 
without  being  required  to  have  express 
authorization  from  the  member  who 
entered  the  order  (as  is  currently  the 
case),  I.e.,  the  members  or  member 
organizations  who  are  representing  the 
buying  and  selling  interest. 
Nevertheless,  a  member  may  request 
that  the  identity  of  a  buyer  or  seller  not 
be  disclosed  at  any  time,  or  with  respect 
to  a  particular  order  left  with  a 
specialist.  The  rule  will  continue  to 
require  a  specialist  to  make  any 
information  available  in  a  fair  and 
impartial  maimer. 
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^The  proposal  includes  not  only  orders  on  the 
Book,  but  also  any  percentage  orders  held  by  the 
specialist.  Under  the  amended  NYSE  Rule  115, 
percentage  orders  will  be  disclosed  similarly  to 
other  orders,  other  than  stop  orders.  See 
Amendment  No.  1,  supra  note  3.  A  percentage  order 
is  a  limited  price  order  to  buy  or  sell  50%  of  the 
volume  of  a  specified  stock  after  its  entry.  A 
percentage  order  is  essentially  a  memorandum 
entry  left  with  a  specialist  Which  becomes  a  "live" 
order  capable  of  execution  in  one  of  two  ways:  (i) 
all  or  part  of  the  order  can  be  "elected"  as  a  limit 
order  on  the  Book  based  on  trades  in  the  market; 
or  (ii)  all  or  part  of  the  order  can  be  "converted" 
into  a  limit  order  to  make  a  bid  or  offer  or  to 
participate  directly  in  a  trade.  See  NYSE  Rule  13. 

'  A  stop  order  is  an  order  to  buy  or  sell  at  the 
market  when  a  definite  price  is  reached  either 
above  (on  a  buy)  or  below  (on  a  sell)  the  price  that 
prevailed  when  the  order  was  given.  A  stop  order 
becomes  a  market  order  after  a  transaction  at  the 
stop  price  occurs.  A  stop-limit  order  is  a  stop  order 
that  designates  a  price  limit.  A  stop-limit  order 
becomes  a  limit  order  when  a  transaction  takes 
place  at  the  stop  price.  See  NYSE  Rule  13. 


m.  Comments 

The  Commission  received  two 
comment  letters  on  the  proposal.*  The 
comment  letters  generally  supported  the 
proposed  rule  change's  increased 
disclosure  of  information  on  the 
specialist's  book  to  members  but  raised 
concerns  about  the  issuer-specialist 
contact  provision.  One  commenter 
believed  that  the  issuer-specialist 
contact  provision,  unless  it  was 
extended  to  all  market  participants, 
would  give  issuers  aoi  un&ir  advantage 
over  others.^  The  other  commenter 
asserted  that  the  provision  would 
provide  "[o]ne  class  of  equity  market 
participant  (the  issuing  companies) 
*  *  *  a  significant,  non-competitive 
and  arbitrary  economic  advantage  over 
other  investors." '° 

In  Amendment  No.  1,  which  was  filed 
before  the  Commission  received  the  two 
comment  letters,  the  Exchange 
explained  its  belief  that  the  issuer- 
specialist  contact  provision  of  the 
proposal  was  consistent  with  other 
Exchange  initiatives  designed  to  foster 
and  enhance  positive  issuer-specialist 
relations.  >^  The  Exchange  also 
explained  its  belief  that  the  issuer- 
specialist  contact  provision  was  not 
unfairly  discriminatory  because  "[t]he 
information  which  a  specialist  [could] 
provide  [under  the  proposal]  is  the  same 
type  of  information  available  to  all 
market  participants  through  a  member's 
probe,  namely,  buying  and  selling 
interest  in  a  stock."  "  Nevertheless,  in 
Amendment  No.  2  the  Exchange 
withdrew  this  provision.^^ 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,!*  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)," 
llA(a)(l)(C)(iii),i6  and  11(b)  of  the 


■  See  letters  from  Peter  Jenkins,  Director  of  Global 
Equity  Trading,  Scudder  Kemper  Investments  and 
Mike  Cormack,  Manager,  Equity  Trading.  American 
Century  Investment  Management  to  Richard 
Strasser,  Assistant  Director,  Division,  Commission, 
respectively  dated  November  24, 1998  and 
December  15. 1998.  (The  "Scudder  Kemper  Letter" 
and  the  "American  Century  Letter,"  respectively). 

"See  Scudder  Kemper  Letter. 

"  See  American  Century  Letter. 

"  See  Amendment  No.  1,  note  3,  supra. 

"See  id. 

"See  note  5,  supra. 

'*  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

'M5U.S.C.  78fn>)(5). 

'"15  U.S.C.  78k-l(a)(l)(C)(ui). 


Act.i'  Section  6(b)(5)  of  the  Act " 
requires,  among  other  things,  that  an 
exchange  have  rules  which  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
Section  llA{a){l)(C)(iii)  of  the  Act's 
Congress  foimd  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  the 
transactions  in  securities.  Section  11(b) 
of  the  Act,2o  among  other  things, 
prohibits  a  specialist  or  Exchange 
official  from  disclosing  information 
with  respect  to  orders  that  is  not 
available  to  all  members  of  the 
Exchange  to  any  person  other  than  an 
official  of  the  Exchange,  a  representative 
of  the  Commission,  or  a  specialist  who 
may  be  acting  for  such  specialist 

Presently  Exchange  Rule  115 
prohibits  specialists  from  disclosing 
Book  information  to  other  exchange 
members  who  are  probing  the  market, 
unless  the  market  probe  is  made  at  or 
near  the  prevailing  quote.  The  proposed 
rule  change  would  liberalize  the 
specialist  disclosure  provisions  by 
permitting  specialists,  in  response  to  a 
market  probe  by  a  member,  to  give  any 
information  concerning  buying  and 
selling  interest  or  orders  the  specialist 
holds  on  the  Book  in  a  stocL  All  market 
participants,  including  individual 
investors  and  issuers,  will  be  able  to 
obtain  the  Book  information  through  a 
member's  probe.  The  Commission 
believes  that  this  provision  should 
promote  the  objectives  of  Sections 
6(b)(5)  and  llA  of  the  Act  2'  by 
increasing  price  transparency, 
broadening  the  public  dissemination  of 
market  information,  and  enhancing  the 
ability  of  investors  to  develop  strategies 
and  make  informed  investment 
decisions.  Moreover,  because  the 
proposed  amendments  to  NYSE  Rule 
115  wiU  make  Book  information 
available  to  all  member  organizations  on 
a  non-exclusive  basis  and  requires  a 
specialist  to  disclose  information  in  a 
fair  and  impartial  manner,  the  proposal 
is  consistent  with  Sectionll(b)  of  the 
Act.22 


•' 15  U.S.C.  78k(b). 

"  15  U.S.C.  78f(b)(5). 

"15  U.S.C.  78k-l(a)(l)(C)(iii). 

"15  U.S.C  78kfb). 

"  15  U.S.C  78f[b)(5)  and  15  U.S.C.  78k-L 

"  15  U.S.C.  78k(b). 
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Stop  orders,  however,  are  treated 
differently  than  orders  that  are  not 
price-triggered  under  the  proposed  rule 
change.  Under  the  proposed  rule 
change,  specialists  may  disclose 
information  about  stop  orders  when  the 
specialist  judges  that  the  member 
conducting  the  market  probe  has  the 
intention  to  trade  in  the  stock  at  a  price 
at  which  such  stop  orders  would  be 
relevant.  Orders  other  than  stop  orders 
may  be  disclosed  without  restriction  in 
response  to  a  member's  probe.  The 
Commission  believes  that  because  stop 
orders  held  on  the  book  may  be  ^  away 
from  the  market  the  proposal's  special 
treatment  of  top  orders  is  reasonable. 
The  Commission  believes  that  it  is 
reasonable  that  specialists  only  disclose 
stop  order  information  when  a 
member's  market  probe  reasonably 
indicates  an  intention  to  trade  at  a  price 
at  which  the  stop  orders  woidd  be 
relevant.  This  restriction  should  help 
safeguard  against  potential  market 
manipulation  and  provide  investors 
who  place  stop  orders  with  a  level  of 
protection  and  confidence  that 
Exchange  members  will  not  be 
permitted  to  obtain  information 
regarding  stop  orders  unless  they  have 
a  legitimate  market  interest  in  that 
information. 

The  proposed  rule  change  also  alters 
the  presimiption  for  the  non-disclosure 
of  an  investor's  identity.  Under  the 
proposal,  a  specialist  may  disclose  to  a 
member  the  identify  of  any  buyer  or 
seller  on  the  Book,  unless  the  buyer  or 
seller  expressly  requests  that  his  or  her 
investment  anonymity  be  maintained  at 
all  times  or  with  respect  to  a  specific 
order.  The  Commission  believes  that 
this  provision  strikes  a  reasonable 
balance  between  the  public  interest  in 
the  broad  dissemination  of  market 
information  and  the  private  interest  of  a 
specific  investor  to  have  his  or  her 
identity  withheld  from  the  public  for 
legitimate  and  strategic  investment 
purposes. 

Tne  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  filing  of  the 
amendment  in  the  Federal  Register. 
Specifically,  Amendment  No.  2 
withdraws  from  the  proposed  rule 
change  the  provision  that  appeared  in 
the  proposal  as  originally  filed  which 
would  have  permitted  specialists  to 
disclose  information  about  orders,  but 
not  stop  orders,  to  listed  companies. 
Both  comment  letters  received  by  the 
Commission  raised  concerns  that  the 
proposal  would  allow  direct  specialist- 
issuer  contact,  but  did  not  provide  for 
similar  specialist  access  for  other  non- 


member  market  participants.  ^^  The 
Commission  believes  that  by 
withdrawing  the  issuer-specialist 
contact  provision  the  Exchange  has 
helped  to  ensure  that  the  proposal 
complies  with  Section  6(b)(5)  of  the 
Act  24  which  prohibits  exchange  rules 
bora  imfairly  discriminating  between 
customers,  issuers,  brokers  or  dealers. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)  of  the  Act," 
to  approve  Amendment  No.  2  to  the 
proposal  on  an  accelerated  basis. 

V.  Solicitadon  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-98-10  and  should  be 
submitted  by  June  21, 1999. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-NYSE-9&- 
10),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  99-13466  Filed  5-26-99;  8:45  am] 
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"  See  note  8,  supra. 

"  15  U.S.C.  78f[b)(5). 

2»  15  U.S.C.  78f(b)(5)  and  78s(b). 

» 15  U.S.C.  78s(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41430;  File  No.  SR-PCX- 
99-12] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Amending  PCX 
Rule  15— "PCX  Application  of  the 
OptlMarfc  System" 

May  20, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19h-4  thereunder.^ 
notice  is  hereby  given  that  on  April  22, 
1999,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt  a 
stated  policy  and  practice  with  respect 
to  the  meaning  and  administration  of 
Rule  15  of  the  Exchange's  of  Board  of 
Governors — "PCX  Application  of  the 
OptiMark  System."  The  Exchange's 
proposed  policy  and  practice  clarifies 
the  meaning  and  administration  of  the 
PCX  Application  of  the  OptiMark 
System  (PCX  Application")  and  makes 
a  few  technical  amendments  to  Rule  15. 

The  text  of  the  proposed  rule  change 
is  available  at  the  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  The  PCX  AppUcation  is 
a  new,  computerized,  screen-based 
trading  service  intended  for  use  by 
Exchange  members  and  their  customers 
("Users").3  As  described  in  the 
Approval  Order,  it  provides  automatic 
order  formulation,  matching,  and 
execution  capabilities  in  the  equity 
securities  listed  or  traded  on  the 
Exchange  ("PCX  Securities").  The  PCX 
Application  is  intended  to  be  used  in 
addition  to  the  Exchange's  traditional 
floor  faciUties  by  allowing  Users  to 
submit  expressions  of  trading  interest 
known  as  "Profiles"  anonymously  from 
their  computer  terminals. 

Method  of  Operation.  As  stated  in  the 
Approval  Order,  the  PCX  Application 
consists  of  two  distinct  system 
operations:  (1)  The  central  information 
processing  system  and  related 
administrative  and  communications 
terminal  network  of  the  OptiMark 
System,  which  includes  computers  that 
collect  and  process  data,  log  activities, 
and  switch  messages  from  and  to  other 
systems  and  carriers,  as  well  as  the 
communications  network  linking  such 
computers  with  customer  terminals;  and 
(2)  the  computer  hardware  and  software 
needed  (collectively,  the  "PCX 
Interfaces")  for  the  OptiMark  System  to 
communicate  with  PCX's  computerized 
order  system  andx)ther  facilities  to 
permit  execution  and  reporting. 

The  Exchange  has  direct  ownership 
and  control  over  the  PCX  Interfaces.  The 
OptiMark  System  is  operated  on  a  non- 
exclusive basis  by  OptiMark  Services, 
Inc.  ("OSI"),  a  wholly-owned  subsidiary 
of  OptiMark  Technologies,  Inc. 
("OTT").  The  OptiMark  System  has 
been  developed  by  OTI  and  OTI  is 
licensing  the  OptiMark  System  to  OSI 
for  purposes  of  the  PCX  Application. 
OSI  is  responsible  for  day-to-day 
operation  and  maintenance  of  the 
OptiMark  System.  The  primary  site  of 
the  OptiMark  System,  which  houses  the 
computer  software  and  hardware 
complex  that  conducts  the  central 
processing  of  Profiles  on  a  periodic 
basis,  is  located  in  Toronto. 

Users  located  off  the  Exchange  trading 
floors  log  onto  the  OptiMark  System 
from  their  own  computer  terminals  and 
communicate  with  die  OptiMark  System 
over  any  customary  information  services 


and  network  of  their  choice.  OSI,  in  its 
capacity  as  a  facility  operator  for  the 
PCX  Application,  provides 
telecommunications  access  support 
(either  directly  to  such  Users  or  to  third 
party  network  vendors  servicing  such 
Users),  enabling  the  Users  to  enter 
Profiles  into  the  OptiMark  system  and 
receive  the  reports  of  any  resulting 
trades  from  their  own  computer 
terminals.  The  computerized  data  entry 
system  located  at  any  such  User  site 
linked  to  the  OptiMark  System  is  not  a 
part  of  the  PCX  AppUcation. 

Users  located  on  the  Exchange  trading 
floors  must  obtain  access  to  the 
OptiMark  System  from  designated 
terminal  locations  approved  by  the 
Exchange.  PCX  Specialist  are  provided 
with  a  imiquely  designed  electronic 
interface  through  the  P/COAST 
terminals  located  at  their  posts  to 
facihtate  representation  of  their  limit 
order  book  interest  in  the  OptiMark 
System.  The  P/COAST  terminal 
interface  is  a  part  of  the  PCX  Interfaces 
and  a  part  of  the  PCX  Application.  As 
for  the  PCX  floor  brokers,  they  are 
expected  to  use  existing  proprietary 
terminals  from  the  member  firm  booths 
located  on  the  trading  floors  to 
communicate  with  the  OptiMark 
System.  The  proprietary  computerized 
terminal  system  located  at  any  such 
member  firm  booth — while  maintained 
with  the  Exchange's  consent — is  not 
part  of  the  PCX  Interfaces  and  not  a  part 
of  the  PCX  Application. " 

The  Exchange  will  assure  that,  at  all 
relevant  times,  the  PCX  Application 
complies  fully  with  the  applicable  rules 
of  the  Exchange,  including  adherence  to 
the  Exchange's  system  integrity  an 
capacity  standards.  The  system 
operations  of  both  the  PCX  Interfaces 
and  the  OptiMark  System  will  be 
monitored  on  an  ongoing  basis  under 
the  Exchange's  inspection,  surveillance 
and  compliance  programs.  In  this 
regard,  the  PCX  notes  that  both  the  PCX 
Interfaces  and  the  OptiMark  System 
have  been  reviewed  pursuant  to  the 
Commission's  automation  oversight 
program  and  the  Exchange's  internal 
audit  and  control  procedures  in 
accordance  with  the  Automation 
Review  Policy  ("ARP")  poUcy 
statements.'* 

Exchange  members  that  are  Users  or 
Designated  Brokers  as  defined  in  PCX 
Rule  15.1  will  be  assessed  transaction 
charges  for  the  use  of  the  new  trading 
service,  as  set  forth  in  the  Schedule  of 
Fees  and  Charges  for  Exchange  Services 


and  filed  with  the  Commission.  These 
charges  are,  in  part,  derive  from  a 
processing  fee  that  the  Exchange  will 
pay  to  OSI,  for  OSI's  services  as  an 
exchange  facility  manager  responsible 
for  operating  portions  of  the  PCX 
Application  and  dehvering  the  trading 
service  to  Exchange  members  and  their 
customers.^  There  are  no  transaction 
fees  payable  directly  by  Users  or 
Designated  Brokers  to  OSI  related  to  the 
PCX  Application. 

The  Exchange  also  proposed  to  make 
a  few  technical  amendments  to  Rule  15 
to  correct  typographical  errors  and 
obsolete  references. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  6(b)(5) «  of  the  Act.  in  that  PCX 
Application  is  a  facility  that  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers  or  dealers.  In 
addition,  the  PCX  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  llA(a)(l)(B)7 
of  the  Act,  which  states  that  new  data 
processing  and  commimications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

According  to  the  PCX,  the  foregoing 
rule  change  constitutes  a  stated  policy, 
practice  or  interpretation  with  respect  to 
the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  Section 


'  For  a  detailed  description  of  the  PCX 
Application,  see  Securities  Exchange  Act  Release 
No.  39086  (Sep.  17, 1997).  62  FR  50036  (Sep.  24. 
1997)  ("Approval  Order"). 


*See  Securities  Exchange  Act  Release  No.  29185 
(May  9,  1991),  56  FR  22490  (May  15,  1991)  (ARP 
II);  Securities  Exchange  Act  Release  No.  27445 
(Nov.  16,  1989).  54  FR  48703  (Nov.  24, 1989)  (ARP 


=  See  Securities  Exchange  Act  Release  No  40442 
(Sep.  16.  1998).  63  FR  50951  (Sep.  23.  1998). 

0  15U.S.C.  78f(b)(5). 

M5  U.S.C.  78K-l(a)(l)(B). 

"  bi  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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19(b)(3)(A)(i)  of  the  Act «  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereimder.i"  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Exdiange.  All 
submissirais  should  refisr  to  File  No. 
SR-PCX-99-12  and  should  be 
sutenitted  by  June  17, 1999. 

For  tbe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autbraity." 
(FR  Doc.  9»-13468  Filed  5-26-99;  8:45  ami 


SOCIAL  SECURITY  ADMIMSTRATION 

AQsncy  hifufiiMllon  Coitoctton 
AcUvHiM:  PropoMd  RM|iiMt  mm 
Comnwnt  RmimmI 

In  compliance  with  Public  Law  104- 
13,  the  Paperworii  Reduction  Act  of 


1995,  the  Social  Security 
Administration  (SSA)  is  providing 
notice  of  its  information  collections  that 
require  submission  to  the  Office  of 
Management  and  Budget  (OMB).  SSA  is 
sohciting  comments  on  the  accuracy  of 
the  agency's  burden  estimate;  the  need 
for  the  information;  its  practical  utiUty; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  tlds 
publication.  Commraits  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
caMng  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  fisted  at  the  end 
of  this  pubUcation. 

1 .  Request  for  Information — 0960- 
NEW.  The  information  collected  on  this 
form  wiU  be  used  by  SSA's  Office  of  the 
Inspector  General  (OIG)  to  conduct 
periodic  eligibility  reviews  of 
beneficiaries  residing  in  foreign 
countries.  The  form  is  designed  to 
replace  the  current  time-consuming  and 
expensive  method  of  conducting  these 
reviews  by  selecting  sample  cases  and 
conducting  in  person  interviews.  The 
form  will  permit  OIG  to  review  all 
beneficiary  residents  of  the  foreign 
country  under  study,  thereby  narrowing 
the  scope  of  the  beneficiaries  requiring 
in  person  visits  to  those  who  do  not 
respond  ch-  to  those  who  provide 
questionable  evidoice.  The  respondents 
are  Social  Security  beneficiaries 
residing  in  foreign  coimtries. 

Numoer  of  Respondents:  900. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  450  hours. 

2.  Application  for  Parent's  Insurance 
Benefits — 0960-0012.  The  information 


collected  on  form  SSA-7  is  used  by  the 
Social  Security  Administration  to 
determine  entitlement  of  an  individual 
to  parent's  insiu-ance  benefits.  The 
respondents  are  parents  who  were 
dependents  on  the  worker  for  at  least 
one-half  of  their  support. 

Number  of  Respondents:  1,400. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  350  hours. 

3.  0960-NEW.  State  Partnership 
Initiative  (SPI)  Cooperative  Agreements. 
Executive  Oder  13078  dated  March  13, 
1998,  Increasing  Employment  of  Adults 
With  Disabilities,  orders  that  a  National 
Task  Force  be  established  to  create  a 
coordinated  and  aggressive  national 
policy  to  bring  adults  with  disabilities 
into  gainful  employment  at  a  rate  that  is 
as  close  as  possible  to  that  of  the  general 
adult  population.  E.0. 13078  spedfies 
that  the  Task  Force  "evaluate  and, 
whrae  appropriate,  coordinate  and 
collaborate  on,  research  and 
demonstration  priorities  of  Task  Force 
member  agencies  related  to  emploj^ment 
of  adults  with  disabilities." 

To  comply  with  the  EO,  SSA  released 
coopwative  agreement  annoimcements 
in  1998  to  approximately  650  State 
agencies  nationwide  to  conduct 
demonstration  projects  that  assist  States 
in  developing  service  delivny  models 
that  increase  the  rates  of  gainful 
employment  of  people  with  disabilities. 
Eileen  State  agencies  have  been 
selected  to  participate  in  the 
demonstration  pnqects. 

SSA  has  fflnployed  a  mcmitoring  and 
tedmical  assistance  contractor  to  collect 
information  from  the  State  awardees' 
databases  on  behalf  of  SSA.  The 
Contractor  will  tise  the  information  to 
evaluate  whethm  and  to  what  extent  the 
service  delivery  models  achieve  the 
overall  goals  of  the  demonstration 
projects  and  wrill  report  project  results 
to  SSA.  SSA  will  use  the  resiilts  to 
conduct  a  net  outc(Hne  evaluation  to 
determine  the  long-term  effectiveness  of 
the  interventions. 

FoUowing  is  a  table  that  outlines  the 
public  repeating  burden  of  the  18  State 
agencies  Ua  this  project: 


Tlie  of  collection 

Number  of  annual  re- 
sponses 

Frequency  of  response 

Average  burden  per  re- 
sponse 

EsUmatad  an- 
nual burden 
(twurs) 

Demonstration  Srte  Form « 

16  <eJectTDnic) „ 

9  /maniiah 

One  Time 

1  minute  ...- _ 

1  minute 

.3 

.1 

Parttf^inant  nAnwiranhir  DatA  Form 

3,080  (electronic) 

300  (manual)  

One  Time  .„ „ 

One  Time 

15  minutes 

770 

20  minutes 

100 

•15  U.S.C.  78s(b)(3)(A)(J). 


»» 17  CFR  240.19b-4(f)(l). 


"  17  CFR  200.30-3(a)(12). 
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Title  of  collection 


Participant  Employment  Data  Fomrt 

Participant  Update  Form 

Ctiange  in  Employment  Status  

State  Quarterly 

State  Semiannual 

Annual  Reports  

Stakeholder  Interviews 

Total  


Number  of  annual  re- 
sponses 


3,080  (electronic)  . 

300  (manual)  

12,320  (electronic) 
1,200  (manual)  .... 
1 ,540  (electronic)  . 

ISO  (ManuaO  

72 

36 >., 

18 

50 


Frequency  of  response 


One  Time 

Or»  Time 

Quarterly : , 

Quarterly 

Completed  only  if  em- 
ployment changes. 
Quarterly 

Semiannual 

Annual 

Varies  per  Stakeholder 


Average  tKirden  per  re- 
sponse 


5  minutes 

7  minutes  ....; „ 

4  minutes 

5  minutes 

3  minutes 

4  minutes 

15  minutes  for  each  re- 
port. 

10  minutes 


Estimated  an- 
nual tMjrden 
(hours) 


257 

35 

821 

100 

77 

10 

ia 


9 
4.5 

8.3 


2,2102 


n.  The  information  cirilections  listed 
below  have  been  subaiitted  to  OKffl  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publicaticm.  You  can  obtain  copies  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him. 

1.  Current  Rule  Regarding 
Continuation  of  Full  Benefit  Standard 
for  Persons  Institutionalized — 0960- 
0516.  The  information  collected  by  the 
Social  Security  Administration  wUl  be 
used  to  determine  if  a  recipient  of 
Supplemental  Security  Income  benefits, 
who  is  temporarily  institutionalized,  is 
eligible  to  receive  a  Mi  benefit  The 
respondmits  will  be  such  redpiMits  and 
their  physicians. 

Number  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  5,800 
hours. 

2.  Request  for  Review  of  Hewing 
Decision/Order— 0960-0277.  The 
information  collected  on  form  HA-520 
is  needed  to  afford  cdaimants  their 
statutory  right  under  the  Social  Security 
Act  to  request  review  of  a  hearing 
dedsioiL  The  data  will  be  used  to 
detemune  the  course  of  action 
{appropriate  to  resolve  each  issue.  Tlie 
respondents  are  claimants  denied  or 
dissatisfied  with  a  decision  made 
regarding  their  claim. 

Number  of  Respondents:  103,932. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  17,322 
hoius. 

3.  Statement  Regarding  Date  of  Birth 
and  Citizenship — 0960-0016.  The 


information  collected  on  form  SSA-702 
is  used  by  the  Social  Security 
Administration  in  conjunction  with 
other  evidence  to  establish  a  claimant's 
age  or  citizenship  when  better  proofe  are 
not  available.  The  respondents  are 
individuals  who  have  knowledge  of  the 
birth  and  citizenship  of  the  applicant 

Number  of  Respondents:  1,200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Averse  Burden:  200  hours. 

4.  Disability  Update  Report— 0966- 
0511.  Tlie  Social  Security  Act  requires 
a  periodic  review  of  the  disabled  status 
of  recipients  whose  benefits  are  based 
on  dis^HMty  to  determine  whetiier  they 
coBtiotte  to  be  eligible  for  these  benefits. 
SSA  uses  the  infewmation  collected  on 
the  SSA-455  to  identify  those 
beneficiaries  who  have  raedicaliy 
improved  uad/ot  returned  to  work  and 
have  substantial  earnings,  and  to  decide 
whether  a  full  medical  continuing 
disability  review  should  be  conducted 
or  defwred  to  a  latw  ebte.  The 
respondents  are  recipients  of 
supplemental  security  income  and/or 
social  security  disatnlity  benefits. 

Number  of  RespondeUts:  960,006. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  225,000 
hours. 

^SA  AMpHi) 

Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore.  MD 
21235. 

fptm  AMnm) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Lori  Schack,  New  Executive 
Office  Building,  Room  10230,  725  17th 
St.,  NW,  WasMagton,  D.C.  20503. 


Dated:  May  20. 1999. 
Frederick  W.  Brickeakanp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(PR  Doc.  99-13246  Filed  5-26-99;  8:45  am] 
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the  SocM  Security  Ad 

AABICY:  Social  Security  Administaation. 
ACnON:  Notice  of  Social  Security 
Acquiescence  Ruling. 


In  accordance  with  20  CFR 
402.35(b)(2],  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  99-3  (5). 
EFFECTWE  DATE:  May  27, 1999. 
KM  HIRTHEn  MPOMM-nOH  CONTACT: 
Cassia  W.  Parson.  Litigatioa  Staff,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  KO)  21235,  (410) 
966-0446. 


rARY  ■PWIATIOII:  Although 
not  required  to  do  so  pvosuaat  to  5 
U.S.C.  552(aKl)  and  (aX2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  402.35(bX2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  vnll  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  Mrill  ^ply  the  holding  of  the 
Court  of  Appeals'  decision  as  explained 
in  this  Social  Sec\irity  Acquiescence 
Ruling  to  claims  at  all  levels  of 
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administrative  review  within  the  Fifth 
Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  or  decisions  made  on  or 
after  May  27, 1999.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
February  17, 1999,  the  date  of  the  Court 
of  Appeals'  decision,  and  May  27, 1999, 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Seciuity 
Acquiescence  Ruling  to  the  prior 
determination  or  decision.  You  must 
demonstrate,  pursuant  to  20  CFR 
404.985(b)(2)  or  416.1485(b)(2),  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision  in 
your  case. 

Additionally,  when  we  received  this 
precedential  Coiut  of  Appeals'  decision 
and  determined  that  a  Social  Security 
Acquiescence  Ruling  might  be  required, 
we  began  to  identify  those  claims  that 
were  pending  before  us  within  the 
circuit  and  that  might  be  subject  to 
readjudication  if  an  Acquiescence 
Ruling  were  subsequently  issued. 
Because  we  determined  that  an 
Acquiescence  Riding  is  required  and  are 
publishing  this  Social  Security 
Acquiescence  Ruling,  we  will  send  a 
notice  to  those  individuals  whose 
claims  we  have  identified  which  may  be 
affected  by  this  Social  Seciuity 
Acquiescence  Ruling.  The  notice  will 
provide  information  about  the 
Acquiescence  Ruling  and  the  right  to 
request  readjudication  imder  the  Ruling. 
It  is  not  necessary  for  an  individual  to 
receive  a  notice  in  order  to  request 
application  of  this  Social  Security 
Acquiescence  Ruling  to  the  prior 
determination  or  decision  on  his  or  her 
claim  as  provided  in  20  CFR 
404.985(b)(2)  or  416.1485(b)(2), 
discussed  above. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e)  or  416.1485(e).  If  we 
decide  to  rehtigate  the  issue  covered  by 
this  Social  Seciuity  Acquiescence 
Ruling  as  provided  for  by  20  CFR 
404.985(c)  or  416.1485(c),  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security  - 
Disability  Insurance;  96.002  Social  Security  - 
Retirement  Insurance;  96.004  Social  Security 
-  Survivors  Insurance;  96.005  -  Special 
Benefits  for  Disabled  Coal  Miners;  96.006  - 
Supplemental  Security  Income.) 


Dated:  May  4. 1999. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  99-3  (5) 

McQueen  v.  Apfel,  168  F.3d  152  (5th 
Cir.  1999)— Definition  of  Highly 
Marketable  Skills  for  Individuals  Close 
to  Retirement  Age— Tities  n  and  XVI  of 
the  Social  Security  Act.' 

Issue:  Whether  the  Social  Security 
Administration  (SSA)  is  required  to  find 
that  a  claimant  close  to  retirement  age 
(60-64)  and  limited  to  sedentary  or  light 
work  has  "highly  marketable"  skills 
before  determining  that  the  claimant  has 
transferable  skills  and,  therefore,  is  not 
disabled. 

Statute/Regulation/Ruhng  Citation: 
Sections  223(d)(2)(A)  and  1614(a)(3)(B) 
of  the  Social  Security  Act  (42  U.S.C. 
423(d)(2)(A)  and  1382c(a)(3)(B));  20  CFR 
404.1520(f)(1),  404.1563(d),  404.1566(c), 
416.920(f)(1).  416.963(d),  416.966(c):  20 
CFR  Part  404,  Subpart  P,  Appendix  2, 
sections  201.00(f)  and  202.00(f);  Social 
Security  Ruling  82-41. 

Circuit  Fifth  (Louisiana,  Mississippi 

flud  1*6X3S) 

McQueen  v.  Apfel,  168  F.3d  152  (5th 
Cir.  1999). 

Applicability  of  Ruling:  This  Ruling 
apphes  to  determinations  or  decisions  at 
all  administrative  levels  of  review  (i.e., 
initial,  reconsideration.  Administrative 
Law  Judge  (ALJ)  hearing  and  Appeals 
Council). 

Description  of  Case:  The  claimant, 
Orie  W.  McQueen,  applied  for  disability 
insurance  benefits  claiming  he  had  not 
worked  since  he  suffered  an  injury  on 
September  10, 1992.  Following  the 
denial  of  his  application  for  benefits  at 
both  the  initial  and  reconsideration 
steps  of  the  administrative  review 
process,  the  claimant  requested  and 
received  a  hearing  before  an  ALJ,  which 
was  held  on  July  11, 1994.  Mr. 
McQueen,  who  had  worked  as  a 
traveling  insurance  salesman,  turned  60 
years  old  on  September  29, 1994,  during 
the  period  following  the  hearing  and 
prior  to  the  ALJ's  decision  on  April  24, 
1995. 

The  ALJ  issued  a  decision  finding  that 
Mr.  McQueen  was  not  disabled  and 
denying  his  claim  for  disability  benefits. 
The  ALJ  determined  that  although  Mr. 
McQueen's  impairment  was  severe  and 
prevented  him  from  doing  his  past  work 
as  a  traveling  insurance  salesman,  he 
possessed  work  skills  that  were  "readily 


■  Although  the  court  of  appeals'  decision  in 
\4cQueen  concerned  the  interpretation  of  certain 
provisions  of  the  title  11  disability  program 
regulations,  the  title  XVI  disability  program 
regulations  contain  provisions  identical  to  those  at 
issue  in  McQueen.  Therefore,  this  Ruling  extends  to 
both  title  n  and  tide  XV]  disability  claims. 


transferable  to  jobs  within  his 
vocational  profile"  and,  therefore,  must 
be  found  not  disabled.  In  reaching  this 
decision,  the  ALJ  relied,  in  part,  on  the 
testimony  of  a  vocational  expert  who 
testified  that  Mr.  McQueen's  skills  in 
insurance  sales  could  be  transferred  to 
an  in-office  insurance  job.  Mr.  McQueen 
requested  Appeals  Council  review  of  the 
ALJ's  decision  and  tbe  Appeals  Council 
denied  his  request  for  review. 

The  claimant  sought  judicial  review 
of  SSA's  decision  in  district  court.  The 
claimant  contended,  among  other 
things,  that  the  ALJ  failed  to  apply  the 
correct  legal  standard  applicable  to  the 
claimant's  age  category  in  determining 
that  Mr.  McQueen  was  not  disabled. 
The  case  was  referred  to  a  magistrate 
judge  who  found  that  the  district  court 
had  no  jurisdiction  to  consider  whether 
the  ALJ  applied  the  wrong  legal 
standard.  'The  magistrate  also 
recommended  upholding  the  ALJ's 
findings.  The  district  court  adopted  the 
magistrate's  recommendations. 

Mr.  McQueen  appealed  to  the  Court  of 
Appeals  for  the  Fiftii  Circuit.  On  appeal, 
the  claimant  argued  that  the  ALJ 
adjudicated  his  claim  as  if  he  were  a 
person  younger  than  60  years  old  Imd 
applied  the  wrong  standard  under  the 
disability  regulations.  The  claimant 
contended  that  the  ALJ  was  required 
under  the  regulations  to  find  that  he  had 
skills  that  were  "highly  marketable" — 
and  not  just  "readily  transferable" — 
before  deciding  that  he  was  not 
disabled.  The  Court  of  Appeals  for  the 
Fifth  Circuit  determined  that  the  district 
coiut  had  jurisdiction  to  decide  the 
issue  of  whether  the  ALJ  applied  the 
correct  legal  standard  in  deciding  Mr. 
McQueen's  claim.  Because  the  issue  was 
properly  raised  to  the  district  court,  the 
court  of  appeals  concluded  that  the 
issue  was  properly  before  it  on  appeal. 

Holding:  The  Fifth  Circuit  noted  that 
a  claimant  for  disability  benefits  bears 
the  burden  of  proof  for  the  first  four 
steps  of  the  five-step  sequential 
evaluation  process  for  determining 
disability.  Once  a  claimant  has  satisfied 
his  or  her  burden  of  proving  at  step  four 
that  he  or  she  is  unable  to  perform  his 
or  her  previous  work  as  a  result  of  a 
severe  impairment,  the  burden  shifts  to 
SSA  at  step  five  to  show  the  existence 
of  other  work  in  the  national  economy 
that  the  claimant  can  perform, 
considering  the  claimant's  residual 
functional  capacity,  age,  education  and 
work  experience.  The  court  observed 
tiiat  20  CFR  404.1563(d)  of  the 
regulations  provides  rules  relating  to  the 
consideration  of  a  claimant's  age  for 
determinations  at  step  five  of  the 
evaluation  process  for  persons  age  55  or 


over.2  Section  404.1563(d)  states  that  if 
a  claimant  is  of  advanced  age  (55  or 
over),  has  a  severe  impairment,  and 
cannot  do  medium  work  (see  section 
404.1567(c)),  such  claimant  may  not  be 
able  to  work  unless  he  or  she  has  skills 
that  can  be  transferred  to  less 
demanding  jobs  which  exist  in 
significant  nimibers  in  the  national 
economy.  In  addition,  section 
404.1563(d)  states  that  "[i]f  you  are 
close  to  retirement  age  (60-64)  and  have 
a  severe  impairment,  we  will  not 
consider  you  able  to  adjust  to  sedentary 
or  light  work  unless  you  have  skills 
which  are  highly  marketable." 

The  court  of  appeals  observed  that 
none  of  the  hypothetical  questions 
concerning  sedentary  work  which  the 
ALJ  posed  to  the  vocational  expert  at  the 
hearing,  and  in  subsequent  written 
interrogatories,  asked  the  vocational 
expert  whether  a  claimant  with  Mr. 
McQueen's  residual  functional  capacity 
and  vocational  characteristics  could  still 
be  expected  to  adjust  to  other  work  at 
age  60.  The  court  further  observed  that 
there  was  nothing  in  the  hypothetical 
questions  posed  to  the  vocational 
expert,  on  whose  testimony  the  ALJ 
relied,  to  indicate  that  the  ALJ 
considered  the  standard  in  section 
404.1563(d)  for  claimants  close  to 
retirement  age. 

hi  addition,  the  coiut  noted  that  the 
Fifth  Circuit  had  not  yet  addressed  the 
issue  of  whether  section  404.1563(d) 
requires  SSA  to  "specifically  find  thiat  a 
60-  to  64-year-old  claimant  has  'highly 
marketable'  skills  in  order  to  deny  him 
disability  benefits."  The  court  further 
noted  that  a  number  of  other  circuits 
and  district  courts  have  found  that  the 
failure  to  make  a  specific  finding  on 
high  marketability  renders  (SSA's] 
decision  imsupported  by  substantial 
evidence."  The  court  of  appeals  stated 
that  it  agreed  with  these  circuits  and 
district  courts.  The  court  indicated  that 
as  of  September  29, 1994,  the  date  Mr. 
McQueen  tiuned  60  years  old,  Mr. 
McQueen  was  "close  to  retirement  age" 
for  purposes  of  section  404.1563(d).  The 
court  of  appeals  held,  therefore,  that 
with  respect  to  benefits  for  the  period 
beginning  on  that  date.  SSA  was 
required  by  the  regulation  to  find  that 
Mr.  McQueen  possessed  "highly 
marketable"  skills  before  it  could  find 
that  Mr.  McQueen  had  transferable 
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2  Section  404.1563  and  the  corresponding  title 
XVl  regulation,  section  416.963.  are  entitled  "Your 
age  as  a  vocational  factor."  Sections  404.l563(bHd) 
and  416.963(b)-(d)  specify  three  age  categories: 
"Younger  person"  (under  age  50);  "Person 
approaching  advanced  age"  (age  50-54);  and 
"Person  of  advanced  age"  (age  55  or  over).  The  last 
category  includes  a  subcategory — a  person  close  to 
retirement  age  (age  60-64). 


skills  and  deny  disability  benefits.  The 
court  determined  that  with  respect  to 
disability  benefits  denied  Mr.  McQueen 
for  that  period,  "the  ALJ's  decision 
cannot  stand  because  it  includes  no 
finding  that  McQueen  possessed  highly 
marketable  skills." 

The  court  of  appeals  found  that  the 
ALJ's  decision,  as  it  related  to  the  period 
beginning  September  29, 1994,  was  not 
supported  by  substantial  evidence, 
because  it  failed  to  treat  Mr.  McQueen 
as  "close  to  retirement  age"  and  denied 
him  disability  benefits  without  a  finding 
under  section  404.1563(d)  that  he 
possessed  "highly  marketable"  skills.  In 
addition,  the  court  stated  that  SSA's 
"disregard  for  its  own  standards 
concerning  McQueen's  advanced  age 
does  not  constitute  good  cause  for  the 
failure  to  incorporate  [into  the 
administrative  case  record]  necessary 
evidence"  regarding  the  marketability  of 
the  claimant's  skills,  "[n]or  does  the 
record  evince  any  other  good  cause  for 
that  failure."  The  Fifth  Circuit 
thereupon  reversed  the  judgment  of  the 
district  court  with  instructions  to 
remand  the  case  to  SSA  to  grant  Mr. 
McQueen's  application  and  to  calculate 
the  disability  benefits  due  the  claimant 
pursuant  to  the  court's  opinion. 

Statement  As  To  How  McQueen  Differs 
From  SSA's  Interpretation  Of  The 
Regulations 

At  step  five  of  the  sequential 
evaluation  process^  SSA  considers  a 
claimant's  chronological  age  in 
conjimction  with  residual  functional 
capacity,  education  and  work 
experience  to  determine  whether  a 
claimant  can  do  work  other  than  past 
relevant  work.  SSA  takes  into  account 
how  age  affects  a  claimant's  ability  to 
adapt  to  new  work  situations  and  do 
work  in  competition  with  others  in  the 
workplace. 

To  this  end,  SSA's  regidations 
provide  that  in  order  to  find  that  a 
claimant  whose  sustained  work 
capabiUty  is  limited  to  light  work  or  less 
and  who  is  close  to  retirement  age  (60- 
64)  possesses  skills  that  can  be  used  in 
(transferred  to)  other  work,  "there  must 
be  very  little,  if  any,  vocational 
adjustment  required  in  terms  of  tools, 
work  processes,  work  settings,  or  the 
industry."  20  CFR  Part  404,  Subpart  P, 
Appendix  2,  section  202.00(f).  SSA's 
r^ulations  provide  the  same  rule  for  a 
claimant  whose  sustained  work 
capability  is  limited  to  sedentary  work 
and  who  is  of  advanced  age  (55  and 
over).  20  CFR  Part  404,  Subpart  P, 
Appendix  2,  Section  201.00(f).  If  the 
claimant's  skills  are  transferable  to  other 
work  imder  this  standard,  SSA  will 
consider  such  skills  "highly 


marketable"  under  20  CFR  404.1563(d) 
and  416.963(d).  SSA's  regulations  do 
not  require  a  specific,  separate  and 
distinct  finding  that  a  claimant's  skills 
are  "highly  marketable"  in  reaching  a 
conclusion  that  the  claimant  has 
transferable  skills. 

The  Fifth  Qrcuit  interpreted  20  CFR 
404.1563(d)  to  require  SSA  to  make  an 
additional  finding  regarding  the 
marketability  of  a  claimant's  skills  in 
order  to  determine  whether  the  skills  of 
a  claimant  close  to  retirement  age  are 
transferable  to  sedentary  or  light  work. 
The  court  held  that  in  the  absence  of  a 
finding  by  SSA  that  the  skills  of  such  a 
claimant  are  "highly  marketable."  SSA 
may  not  conclude  that  the  claimant 
possesses  transferable  skills  and  is  not 
disabled. 

Explanation  of  How  SSA  Will  Apply  the 
McQueen  Decision  Within  the  Circuit 

This  Ruling  applies  only  to  cases  in 
which  the  claimant  resides  in  Louisiana, 
Mississippi  or  Texas  at  the  time  of  the 
determination  or  decision  at  any  level  of 
administrative  review,  i.e.,  initial, 
reconsideration,  ALJ  hearing  or  Appeals 
Council  review. 

In  the  case  of  a  claimant  whose 
sustained  work  capability  is  limited  to 
sedentary  or  light  work  as  a  result  of  a 
severe  impairment,  who  is  close  to 
retirement  age  (age  60-64),  and  who  has 
skills,  an  adjudicator  will  make  a 
separate  finding  regarding  the 
marketability  of  the  claimant's  skills 
when  determining  whether  the 
claimant's  skills  are  transferable  to  other 
woii:  under  the  standard  specified  in 
section  201.00(f)  or  202.00(f)  of  20  CFR 
Part  404,  Subpart  P,  Appendix  2.  Unless 
the  adjudicator  finds  that  the  claimant's 
skills  are  "highly  marketable,"  the 
adjudicate  will  conclude  that  the 
claimant's  skills  are  not  transferable  to 
other  work  even  if  the  standard  for 
finding  transferability  of  skills  specified 
in  section  201.00(f)  or  202.00(f)  is 
otherwise  met.  For  purposes  of  this 
Ruling,  an  adjudicator  will  consider  the 
claimant's  skills  to  be  "highly 
marketable"  only  if  the  skills  are 
sufficiently  specialized  and  coveted  by 
employers  so  as  to  make  the  claimant's 
age  irrelevant  in  the  hiring  process  and 
enable  the  claimant  to  obtahi 
employment  with  little  difficulty.  In 
determining  whether  a  claimant's  skills 
meet  this  definition  of  "highly 
marketable,"  an  adjudicator  will 
consider: 

(1)  whether  the  skills  were  acquired 
through  specialized  or  extensive 
education,  training  or  experience;  and 

(2)  whether  the  skills  give  the 
claimant  a  competitive  edge  over  other, 
younger,  potential  employees  with 
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whom  the  claimant  would  compete  for 
jobs  requiring  those  skills,  giving 
consideration  to  the  number  of  such 
jobs  available  and  the  number  of 
individuals  competing  for  such  jobs.^ 

SSA  intends  to  clarify  the  regulations 
at  issue  in  this  case,  20  CFR  404.1563 
and  416.963,  through  the  nile  making 
process  and  may  rescind  this  Ruling 
once  such  clarification  is  made. 
[FR  Doc.  99-13510  Filed  5-26-99;  8:45  am) 

MLUNQ  CODE  4igO-2»-F 


STATE  JUSTICE  INSTITUTE 

Sunshine  Act  Meeting;  Notice  of  Public 
Meeting 

DATE:  Saturday,  July  31, 1999,  9:00  am- 

5:00  pm. 

PLACE:  Williamsbiurg  Lodge,  Colonial 

Williamsburg,  Williamsburg,  VA  23187- 

1776. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  concept  papers 

submitted  for  Institute  funding. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 

matters  other  than  those  noted  as  closed 

below. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 

persoimel  matters  and  Board  of 

Directors'  committee  meetings. 

CONTACT  PERSON:  David  Tevelin, 

Executive  Director,  State  Justice 

Institute,  1659  King  Street  Suite  600, 

Alexandria,  VA  22314,  (703)  684-6100. 

David  I.  Tevelin, 

Executive  Director. 

(FR  Doc.  99-13577  Filed  5-24-99;  4:28  pml 
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TENNESSEE  VALLEY  AUTHORITY 

Stabilization  of  Unfinished  Dam 
Structure  of  The  Columbia  Dam  and 
Reservoir  Project 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Issuance  of  record  of  decision. 


'  Although  the  court  did  not  adopt  SSA's 
interpretation  of  "highly  marketable"  skills,  the 
Fifth  Circuit  in  McQueen  also  did  not  set  forth 
specific,  alternative  criteria  for  determining  when  a 
claimant's  skills  may  be  considered  "highly 
marketable."  Therefore,  in  the  absence  of  a 
statement  by  the  Fifth  Circuit  of  a  specific 
definition,  we  have  adopted,  for  purposes  of  this 
Ruling,  the  standard  articulated  in  Preslar  v. 
Secretary  of  Health  and  Human  Services.  14  F.3d 
1107  (6th  Cir.  1994|,  for  which  we  published 
Acquiescence  Ruling  95-1(6),  for  determining  when 
the  skills  of  a  claimant  close  to  retirement  age  may 
be  considered  "highly  marketable."  Although  this 
standard  was  not  specifically  adopted  or  discussed 
by  the  court  in  McQueen,  the  court  did  cite  the 
Preslar  decision  in  support  of  its  holding  in 
McQueen. 


SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  1500  to  1508)  and  TVA's 
implementing  procedures.  TVA  has 
decided  to  implement  the  dam  site 
stabilization  Option  2  identified  in  its 
Final  Environmental  Impact  Statement 
(EIS),  Use  Of  Lands  Acquired  For  The 
Columbia  Dam  Component  Of  The  Duck 
River  Project.  The  Final  EIS  was  made 
available  to  the  public  in  April  1999.  A 
Notice  of  Availability  of  the  Final  EIS 
was  published  in  the  Federal  Register 
on  April  16, 1999. 

The  Final  EIS  also  analyzed  various 
uses  of  the  property  acquired  for  the 
Columbia  Project.  TVA  has  not  yet  made 
a  final  decision  on  the  use  of  these 
properties,  but  expects  to  decide  this 
soon.  When  the  land  use  decision  is 
made,  another  Record  of  Decision  will 
be  issued.  Although  the  dam  structure  is 
located  on  project  property,  stabilizing 
the  existing  dam  structure  will  have  no 
effect  on  the  land  use  decision.  TVA  has 
determined  that  the  two  actions  are 
independent  of  each  other. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  B.  Oxendine,  Senior  NEPA 
Specialist,  Environmental  Management, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  8C.  Knoxville, 
Tennessee  37902-1499;  telephone  (423) 
632-3440  or  e-mail  lboxendine@tva.gov. 
SUPPLEMENTARY  INFORMATION:  In  1968, 
TVA  proposed  the  Duck  River  Project 
that  involved  the  construction  of  two 
dams  and  reservoirs  on  the  Duck  River 
in  middle  Tennessee,  south  of 
Nashville.  As  proposed,  one  dam  was  to 
be  built  at  River  Mile  248  near 
Normandy  and  the  other  at  River  Mile 
136  near  Columbia.  Congress  began 
appropriating  money  for  the  Duck  River 
Project  in  December  1969.  Construction 
of  Normandy  Dam  and  Reservoir  began 
in  June  1972  and  was  completed  in 
1976.  Construction  of  the  Colimibia 
Dam  and  Reservoir  was  begun  in  August 
1973  but  was  halted  in  1983  because  of 
the  potential  to  jeopardize  the 
continued  existence  of  several 
endangered  mussel  species  within  the 
Duck  River. 

In  1995,  after  efforts  to  transplant 
endangered  mussels  to  other  stream 
reaches  failed,  TVA  decided  the 
Columbia  Dam  Project  could  not  be 
completed.  Accordingly,  TVA  proposed 
to  address  future  use  of  the  lands 
acquired  for  the  project  and  what 
should  be  done  about  the  unfinished 
dam  structure. 

The  Columbia  Project  lands  are 
located  in  the  Duck  River  watershed 
between  the  city  of  Coliunbia  (on  the 
west)  and  U.S.  Route  431,  Lewisburg- 


Franklin  Pike  (on  the  east),  in  Maury 
Coimty,  Teimessee.  The  reach  of  the 
Duck  River  included  in  this  study 
extends  from  approximately  River  Mile 
130,  in  Columbia,  upstream  to  River 
Mile  165,  at  Carpenters  Bridge,  3 
kilometers  (2  air  miles)  west  of  U.S. 
Route  431. 

When  construction  of  Columbia  Dam 
was  halted  in  1983,  the  Columbia 
Project  was  about  45  percent  complete. 
The  concrete  portion  of  the  dam  was 
about  90  percent  complete  and  the 
earth-filled  section  was  about  60  percent 
complete.  The  river  had  been  diverted 
through  a  600-meter  (2000-foot)  long 
constructed  channel  located  along  the 
east  side  of  the  work  site  (the  diversion 
channel)  and  a  dike  had  been  built  to 
keep  normal  stream  flow  out  of  the 
construction  site.  Approximately  46 
percent  of  the  land  required  for  the 
reservoir  (5200  of  1 1 ,140  hectares 
[1 2 ,800  of  2  7 ,500  acres] )  had  been 
acqtiired,  and  approximately  half  of  the 
72  kilometers  (45  miles)  of  roads 
affected  by  the  reservoir  had  been 
relocated. 

On  February  25, 1995,  TVA  issued  a 
Notice  of  Intent  to  prepare  an  EIS  on 
alternatives  for  use  of  lands  acquired  for 
the  Columbia  Project.  The  Tennessee 
Duck  River  Development  Agency,  the 
U.S.  Army  Corps  of  Engineers,  and  the 
U.S.  Fish  and  Wildlife  Service  decided 
to  cooperate  in  the  preparation  of  this 
EIS.  A  public  scoping  meeting  was  held 
at  Culleoka  School  near  the  Project  site 
on  April  18, 1995.  The  Notice  of 
Availability  of  the  Draft  EIS  was 
published  on  January  6, 1997.  The 
public  and  interested  agencies  were 
invited  to  submit  written  comments  on 
the  draft  or  to  attend  a  public  meeting 
on  January  27, 1997  at  Columbia  Senior 
High  School. 

TVA  received  a  total  of  2,890  separate 
sets  of  comments  which  included  input 
from  over  4,600  individuals,  three 
federal  agencies,  four  state  agencies,  six 
identified  county  and  local 
governmental  agencies,  and  over  20 
other  organizations.  The  comments 
indicated  that  most  people  and  agencies 
want  the  Columbia  Project  lands  to  be 
available  for  a  variety  of  public  uses  and 
little  or  none  of  this  land  used  for 
industrial,  commercial,  or  residential 
development.  Only  43  comments  were 
received  about  the  existing  dam 
structure  and  what  should  be  done 
about  it.  Comments  were  mixed,  but 
most  supported  implementation  of 
Option  2,  stabilization  of  the  dam  with 
a  lower  profile.  The  Notice  of 
Availability  of  the  Final  EIS  was 
published  on  April  16, 1999. 
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AltematiTes  Considered 

To  address  the  effects  of  the  existing 
dam  structure,  construction  dike,  and 
diversion  channel  on  the  river  and  its 
flow,  three  dam  site  stabilization 
options  were  evaluated.  Under  Option 
1— Maintain  Current  Status  of  the  Dam 
Structures,  TVA  woidd  remove  or 
minimize  possible  safety  and 
environmental  hazards  on  and  around 
the  dam  and  diversion  channel  site. 
Under  Option  2 — Stabilize  Existing 
Flood  Profile,  TVA  would  modify  the 
existing  concrete  and  earthen 
components  of  the  dam  to  stabilize  the 
present  control  on  flood  flows.  The 
concrete  and  earthen  portions  of  the 
dam  would  be  demolished  and  reshaped 
at  a  lower  elevation  to  maintain  existing 
upstream  flood  elevations  and  preserve 
downstream  flood  benefits.  Under 
Option  3 — Restore  Original  Hydraulic 
Conditions,  TVA  would  remove  enough 
of  the  concrete  and  earthen  structiues  at 
the  dam  site  to  reestablish  pre- 
construction  hydraulic  conditions  along 
this  part  of  the  river.  Option  2  was 
identified  as  TVA's  preferred 
alternative. 

Decision 

TVA  has  decided  to  implement 
Option  2  because  this  woidd  stabilize 
flood  elevations  at  their  current  levels, 
address  public  safety  concerns,  and 
avoid  substantial  additional 
construction  in  the  river.  Option  1 
would  not  address  public  safety 
concerns  as  effectively  as  Option  2. 
Under  Option  1,  the  existing  dam 
structiue  would  be  left  largely  intact 
and  in  place  and  have  a  conthiuing 
effect  on  the  visual  setting  of  the  area. 
Option  3  would  fully  address  public 
safety  concerns  and  retiun  the  river  to 
its  pre-construction  hydraulic  level,  but 
completely  removing  the  dam  structiue 
would  increase  downstream  flood 
elevations  and  have  required 
considerable  more  work  in  the  river 
with  associated  environmental  impacts. 

Environmentally  Preferable  Alternative 

Except  for  aesthetic  impacts,  TVA  has 
concluded  that  Option  1  is  the 
environmentally  preferred  alternative 
because  it  would  minimize  potential 
adverse  impacts  to  the  pond  and  fringe 
wetlands  which  exist  adjacent  to  the 
concrete  part  of  the  dam.  However, 
Option  2  would  more  effectively 
address  public  safety  concerns  at  the 
dam  site.  Under  Option  2,  the  shape  and 
height  of  the  modified  dam  would  also 
have  less  of  a. visual  impact  on  the 
landscape.  Although  Option  2  could 
involve  some  work  in  the  river,  TVA  has 
determined  that  the  potential 


enviroiunental  impacts  of  Option  2  will 
be  insignificant. 

Environmental  Mitigation 

Standard  construction,  demolition, 
and  best  management  practices  would 
be  followed  in  all  aspects  of  the  dam 
stabilization  project  to  minimize  noise, 
erosion,  dust,  and  other  potential 
impacts.  Disturbed  areas  will  be  seeded 
and  planted  with  native  vegetation  to 
help  stabilize  the  site  and  to  promote 
the  re-establishment  of  the  natural 
ecosystem. 

Dated:  May  17, 1999. 

Ruben  O.  Hernandez, 

Acting  Executive  Vice  President,  FUver  System 
Operations  and  Environment. 

[FR  Doc.  99-13534  Fiied  5-26-99;  8:45  am] 
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OFRCE  OF  THE  UNTTED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Petitions  To  Accelerrta 
Tartff  Elimination  Under  Provielone  of 
ttM  Nortt)  American  Free  Trade 
AQreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notification  of  an  opportunity  to 
file  petitions  requesting  accelerated 
tariff  elimination  imder  the  North  > 
American  Free  Trade  Agreement. 

summary:  Section  201(b)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  ("the  Act") 
grants  the  President,  subject  to  the 
consultation  and  lay-over  requirements 
of  section  103(a)  of  the  Act,  the 
authority  to  proclaim  any  accelerated 
schedule  for  duty  elimination  that  may 
be  agreed  to  by  the  United  States, 
Mexico,  and  Canada  imder  Article 
302(3)  of  the  North  American  Free 
Trade  Agreement  ("the  NAFTA").  This 
notice  solicits  new  petitions  requesting 
accelerated  tariff  elhnination  imder  the 
NAFTA,  describes  the  procedures  for 
filing  petitions,  and  sets  forth  the 
procedure  for  further  consideration  of 
previously  filed  petitions.  Similar 
notices  are  being  published  by  the 
Governments  of  Canada  and  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
North  American  Affairs,  Office  of  the 
United  States  Trade  Representative, 
Room  522,  600  17th  Street,  NW, 
Washington,  DC  20508;  telephone:  (202) 
395-3412;  fax:  (202)  395-9517; 
email:naftaacceleration@ustr.gov. 
SUPPLEMENTARY  INFORMATION:  Since 
1989,  five  tariff  acceleration  exercises 
have  been  completed  in  North  America. 
The  first  three  were  conducted  under 


provisions  of  the  United  States-Canada 
Free  Trade  Agreement  (USCFTA),  and 
the  most  recent  two,  with  the  addition 
of  Mexico,  under  the  NAFTA.  In 
response  to  the  interest  of  their  private 
sectors,  the  NAFTA  governments  have 
been  successful  in  accelerating  tariff 
elimination  on  approximately  $4  billion 
in  trade. 

The  NAFTA  governments  have  agreed 
on  the  amended  process  outlined  below 
for  future  tariff  acceleration  activity. 
These  changes  expand  the  role  of 
interested  parties  in  the  initial 
petitioning  stage,  streamline  the  process 
for  consideration  of  requests,  and  allow 
for  further  consideration  of  petitions 
filed  during  the  second  NAFTA 
accelerated  tariff  elimination  exercise. 

On  January  1, 1998,  the  United  States 
and  Canada  eliminated  all  remaining 
tariffs  on  goods  subject  to  the  NAFTA. 
Tariffs  are  being  eliminated  between  the 
United  States  and  Mexico  and  Canada 
and  Mexico  as  set  out  in  the  NAFTA, 
with  6  annual  reductions  implemented 
to  date.  Given  the  tariff  reductions  and 
eliminations  that  have  already  occurred, 
the  scope  of  potential  future  accelerated 
tariff  reduction  activity  is  more  limited 
than  that  of  prior  exercises,  and  now 
involves  only  trade  between  Mexico  and 
the  United  States  and  Mexico  and 
Canada. 

I.  Petition  Kequirements  fat  New 
Requests 

(See  n  below  for  additional 
requirements  for  reconsidering  requests 
included  in  the  second  NAFTA 
Accelerated  Tariff  Elimination 
Exercise). 

A.  Petitions  Must  Be  Jointly  Submitted 
and  Must  Be  Non-Controversial 

Petitions  must  be  submitted  by 
interested  parties  in  at  least  two  of  the 
NAFTA  coimtries  to  their  governments 
for  accelerated  duty  elimination.  That 
is,  petitions  must  cover  U.S.-Mexico 
and/or  Canada-Mexico  trade. 
Governments  encourage  petitioners  to 
explore  submitting  petitions  from  all 
three  countries.  Documentation  must  be 
provided  demonstrating  producers  in 
each  of  the  relevant  countries  have 
reached  a  consensus  to  support  mutual 
accelerated  tariff  elimination.  An 
exception  to  the  requirement  for  joint 
submissions  can  be  made  in  cases  where 
the  equivalent  subheadings  are  already 
provided  duty-free  treatment  under 
MFN  or  NAFTA  by  one  or  both  of  the 
non-petitioning  countries.  In  such  cases, 
documentation  is  required  only  from  the 
producer  industries  in  those  countries 
which  have  remaining  duties  in  place. 
The  governments  will  expect  the 
petitioners  to  have  contacted  all 
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producers  in  the  relevant  coimtries  and 
to  have  received  no  objections  to  the 
petitions  as  it  is  being  submitted.  Where 
industry  associations  exist  that 
represent  all  producers,  petitions  or 
statements  of  support  from  these 
organizations  are  acceptable  and  in  fact 
preferred.  Governments  will  not 
consider  a  petition  if  they  have 
information  indicating  that  a  consensus 
view  does  not  exist. 

B.  Scope  and  Coverage  of  Petitions 

Governments  encourage  interested 
parties  to  review  the  broadest 
appropriate  range  of  tariff  headings  and 
to  submit  petitions  that  reflect  a 
consensus  reached  after  such  a  broad- 
based  review.  A  single  petition  can  thus 
include  requests  covering  miiltiple  tariff 
headings.  Petitions  should  cover  entire 
8-digit  tariff  subheadings,  and  may  also 
be  submitted  at  the  6  or  4  digit  level 
where  the  intent  is  to  cover  all 
subsidiary  duties  still  in  place. 

C.  Timing 

All  requests  for  accelerated  tariff 
elimination  must  be  received  at  the 
address  below  by  July  1,1999,  for 
earliest  consideration.  Requests  received 
after  that  date  will  be  considered 
annually  with  a  closing  date  of  March 
1  until  full  implementation  of  the 
NAFTA  tariff  eliminations. 

D.  Review  of  Petitions 

After  petitions  are  accepted  for 
consideration,  each  government  will 
conduct  the  consultation  and  review 
process  required  imder  its  domestic 
procedures.  This  is  done  with  the 
expectation  that  no  opposition  wiU  be 
found  based  on  the  joint  nature  of  the 
petition  submissions.  The  governments 
will  consider  and  adopt  modifications 
to  the  original  petitions  throughout  this 
process  for  technical  reasons,  to 
consolidate  duplicate  petitions,  to 
ensure  parity  of  product  coverage 
among  the  countries,  or  to  accommodate 
minor  objections  which  arise  during 
review.  However,  requests  that  are 
controversial  will  not  be  acted  on.  When 
the  internal  review  process  is 
completed,  governments  will  finalize  an 
agreed  list  of  articles  to  be  considered 
for  accelerated  tariff  elimination  and 
begin  the  required  domestic 
implementation  procedures. 

n.  Petition  RequirementB  for  Further 
Consideration  of  Requests  Submitted 
During  the  Second  NAFTA  Accelerated 
Tariff  Elimination  Exercise 

Tariff  subheadings  that  were 
published  by  the  respective 
governments  in  1997  for  consideration 
and  for  which  no  agreement  to 


accelerate  duty  elimination  has  yet  been 
reached  can  be  further  considered 
where  there  is  interest  in  doing  so,  as 
indicated  by  a  petition  filed  pursuant  to 
this  notice.  For  the  United  States,  the 
relevant  headings  are  those  that  were 
published  in  the  Federal  Register  of 
October  21, 1997,  page  54671,  and 
which  were  not  included  in  the  list  of 
tariffs  eliminated  in  the  Federal 
Register  notice  of  August  5,  1998,  page 
41951.  The  notices  for  Canadian 
subheadings  appeared  in  the  Gazette  on 
October  18, 1997,  and  July  31, 1998, 
respectively,  and  for  Mexico,  the  Diario 
notices  of  November  3, 1997,  and  June 
26, 1998. 

Petitions  requesting  further 
consideration  for  these  subheadings 
must  be  submitted  using  the  form  in  the 
annex,  and  the  docimientation  showing 
the  requests  to  be  non-controversial  in 
all  the  relevant  NAFTA  countries  must 
be  included.  Such  petitions  must 
specifically  address  the  opposition  that 
arose  that  prevented  a  decision  to 
implement  accelerated  duty  elimination 
at  that  time. 

m.  Format  of  Petitiims 

A  model  petition  format  and  the 
information  requested  is  shown  in  the 
annex  to  this  notice.  In  order  to  be 
considered,  petitions  for  accelerated 
tariff  elimination  must  conform  to  the 
model  format  and  contain  all  essential 
data  elements. 

If  a  submission  contains  business 
confidential  material,  the  specific 
material  must  be  so  identified  in  order 
to  receive  confidential  treatment.  In 
such  cases,  both  a  non-confidential  and 
a  business  confidential  version  of  the 
petition,  each  clearly  marked  as  to  its 
status,  must  be  submitted.  None  of  the 
information  provided  in  sections  A,  B, 
and  C  of  the  petition  may  be  designated 
business  confidential. 

A  copy  of  the  petition  format  and  this 
notice  can  be  obtained  from  North 
American  Affairs  staff.  Office  of  the 
United  States  Trade  Representative 
(USTR),  600  17th  Street,  NW, 
Washington,  DC  20508,  telephone  (202) 
395-3412.  Petitioners  are  encouraged  to 
submit  requests  to  USTR  via  the  Internet 
or  on  a  properly  formatted  computer 
disk.  The  form  and  instructions  for 
electronic  submissions  can  be  obtained, 
beginning  Jime  1, 1999,  from  the  USTR 
Internet  home  page:  www.ustr.gov 
imder  the  "What's  New"  heading. 

IV.  General  Instructions 

Numbered  paragraphs  below  refer  to 
fields  in  the  model  petition  provided  in 
the  aimex. 


Section  A.  Scope  and  Petitioner 
Identification 

1.  Note  format  of  submission — hard 
copy,  computer  disk,  or  via  Internet  e- 
mail. 

2.  Identify  the  countries  that  would  be 
accelerating  tariff  elimination  as  a  result 
of  this  petition.  This  must  include  at 
least  two  coimtries,  except  in  cases 
where  one  or  two  parties  have  already 
eliminated  all  corresponding  duties.  All 
petitions  should  be  fully  reciprocal,  that 
is,  each  participating  coimtry  would  be 
expected  to  accelerate  duty  elimination 
to  the  same  degree. 

3.-17.  Contact  Information.  The 
petitioner  contact  will  be  the  single 
entity  notified  by  the  United  States 
government  in  cases  where  information 
beyond  that  required  by  the  petition  is 
needed.  The  contact  need  not  be  a 
producer  organization.  The  petitioner 
contact  woiild  be  responsible  for 
disseminating  information  among 
participating  organizations  in  that 
country.  A  private-sector  producer 
organization  contact  should  also  be 
provided  for  each  participating  country. 

Section  B.  Tariff  Heading  Information 

18.-19.  The  petition  should  provide  a 
concordance  for  the  two  or  three 
relevant  countries  indicating  the 
respective  tariff  classifications  of  all 
products  of  interest.  Petitions  should 
indicate  those  headings  which  will 
already  be  duty  free  on  or  before  January 
1,  2000,  and  those  items  which,  while 
necessary  to  show  a  full  concordance, 
are  not  being  requested  for  accelerated 
tariff  elimination.  Requests  for 
accelerated  tariff  elimination  should  be 
listed  at  the  8-digit  subheading  level  or 
above  (i.e.,  6-  or  4-digit  level).  Requests 
at  the  4-  or  6-digit  level  can  be 
considered,  as  long  as  the  petitioners 
have  agreed  and  are  in  fact  proposing 
that  all  remaining  tariffs  contained 
within  those  classifications  are  being 
proposed  for  accelerated  tariff 
elimination.  The  NAFTA  governments 
will  consider  requests  for  immediate 
tariff  elimination.  Requests  for  tariff 
elimination  on  another  accelerated 
timetable  will  only  be  considered  in 
extraordinary  circumstances  and  only 
when  the  additional  administrative 
burdens  and  benefits  associated  with 
such  action  can  be  justified.  To  simplify 
petitions,  if  a  large  majority  of  tariff 
subheadings  in  a  specific  product 
category  are  proposed  for  accelerated 
tariff  elimination  with  very  few 
exceptions,  the  exceptions  should  be 
listed  under  19. 


Section  C.  Supporting  Produco' 
Orgcmizations  in  Eadi  Country 

20.  To  be  acted  on,  petitions  must 
represent  a  consensus  agreement  amcMig 
the  producers  of  the  rel«^vant  products 
in  all  participating  countries.  To  be 
coasidered,  petiticos  sirimitted  by  otkm 
than  i»oducer  oiganizaticHis  mast  list  in 
this  section  die  individual  producing 
firms  or  the  industry  assodatims 
representing  such  fins.  Firms  or  ' 
associaticms  which  do  not  include 
produciBg  firms  must  not  be  listed  in 
this  section,  but  can  be  included  in 
Section  D.  This  informatioa  will  be  used 
to  verify  petition  su{^>OTt,  as  necessary. 

Section  D.  Supplemental  Information 

21.-22.  This  section  ot  the  petition 
should  be  used  to  {Mtmde  information 
supf^ementing  that  provided  in 
numbers  1  through  20  (qpedfy  the 
relevant  numbw(s)  being 
si^iplanented],  or  any  other  relevant 
informaticm  that  may  assist  in 
consideration  of  the  petition.  Petitions 
for  further  oxisideratifm  must  note  here 
the  c^positicm  that  arose  during  the 
prior  exercise  which  prevented  a 
decision  to  accelerate  duty  eliminatim 
at  that  time,  and  must  provide 


information  shoMring  such  opposition 
no  longer  ensts. 


V. 


•fPetitiMH 


1.  Qectrcmic  submissions:  USTR 
prefers  that  petitions  be  siibmitted  in 
dectnmic  fc»m,  either  interactively  via 
the  Internet,  or  by  submission  of 
computer  disL  If  disks  are  being 
submitted,  only  one  hard  o^  ^each 
petition  should  be  enclosed,  and  this 
copy  must  indicate  that  an  electronic 
version  is  being  sutmiitted.  If  multiple 
requests  are  being  filed,  they  may  be 
submitted  on  a  single  disk,  with  a  hud 
copy  list  of  all  the  covered  HTS 
numbos.  The  form  and  instructions  for 
electrcmic  sulmiissims  can  be  obtained, 
b^;inning  June  1, 1999,  from  the  USTR 
Internet  home  page:  wMrw.ustr.gov 
undo-  the  "What's  New"  heading. 
Technical  questions  regarding  electronic 
si^mission  may  be  made  by  contacting 
the  USTR  computw  operations  office  at 
(202)  395-3417  during  business  hours. 

2.  Paper  sul»nissions:  Petitions  must 
be  type-written  and  submitted  in  10 
copies,  in  EngliA,  to:  North  Amorican 
Afiioirs,  Office^  of  the  United  States 
Trade  Representative,  Room  522,  600 
17th  Street,  NW,  Washington.  DC  20508, 


Attenticm:  NAFTA  Tariff  Acceleration 
desL 

3.  Petitims  may  submit  hard  copies  in 
order  to  confirm  receipt  of  electronic 
submissions.  However,  such  hard  oc^ies 
must  be  mariwd  to  indicate  an 
electronic  version  is  also  being  filed. 

VL  rafiiiiriH—  efPetitioas 

All  petitions  received  by  Jufy  1, 1999. 
and  containing  complete  and  correct 
information  as  requited  in  this  notice 
wiU  be  reviewed  and  a  dedsiaa  made 
as  to  which  articles  will  be  jmipaeed  to 
the  Government  of  Mexico  fat  possible 
accelerated  tariff  elimination.  As  noted 
above,  petitions  tat  articles  (m  which 
the  duty  is  curientiy  scheduled  for 
eliminaticm  on  or  before  Juiuary  1, 
200Q,  in  Annex  302.2  of  the  NAFTA,  as 
modified,  cannot  be  considered. 
Requests  received  after  July  1, 1999,  will 
be  considered  annually  each  March  1 
until  full  im{rfementatioo  of  the  NAFTA 
tariff  elimmations. 

Petitions  not  containing  ctunplete  and 
accurate  information  required  cannot  be 
considmed. 

Assistant  United  States  Trade  Representative 
for  North  American  Affairs. 


Abmx— 1999  Nfodel  Petiti«B  To  Accelerate  the  Remeval  of  Tarifi  Under  the  North  American  Free  Trade  Agreement 

Section  A.  Sco^  ami  Contact  IdentificatioB 

(A  contact  point  should  be  provided  as.  indicated  below  for  each  of  the  countries  involved) 

1.  This  petition  is  being  sulmiitted  via:  O  Internet  e-mail  D  Computer  Disk  D  Paper  Original 

2.  Accelerated  duty  elimination  is  requested  for  D  United  States  D  Mexico  D  Canada 

3.  U.S.  Petitioner  Contact: 

4.  Address:    ^ 

5.  U.S.  Private-Sector  Contact:  ' 

6.  Telephone:  (    ) 

7.  E-mail  address:    ^ ________^ 


8.  Mexico  Petitioner  Contact: 

9.  Address:    


10.  Mexican  Private-Sector  Contact: 

11.  Telephone:  (    )  

12.  E-mail  address:  


13.  Canada  Petitioner  Contact: 

14.  Address:  


15.  Canadian  Private-Sector  Contact: 

le.T^ephone:  f        1 

17.  E-mail  address:  ^ 


Section  B.  Tariff  Heading  Information 

18.  The  product(s]  are  classified  in  the  following  1999  tariff  headings  or  subheadings: 

United  States                                   Mexico 
( )  ( 


Canada 


L 


L 


J 


L 


J 


J 


L 


J 


L 


J 


L 


J 


[List  each  tariff  subheading  and  its  equivalent  in  the  relevant  country  or  countries  on  a  separate  line.  Indicate  those  already  duty  free  with 
an  asterisk  [*]  and  those  not  being  requested  with  brackets  [D].] 

19.  As  an  alternative  to  completing  question  18,  list  in  18  the  items  produced  by  the  petitioning  industry  at  a  6-  or  4-digit  level  and  list  in 
19  the  8-digit  items  not  being  included  in  this  request: 

( )  ( )  ( : ) 


L 


J 


L 


J 


L 


J 


Section  C.  Supporting  producer  organizations  in  ea<Ji  country 

The  following  producing  firms  and/or  industry  associations  have  been  contacted  and  agreed  to  support  or  not  oppose  this  request  (copy 
this  page  as  necessary  to  list  additional  organizations): 

Name  ■  Contact  Person  Phone/Fax  &  e-mail 
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20.a.  In  the  United  States: 

( 

( 

20.b.  In  Mexico: 


L 


20.C  In  Canada: 


L 


L 


L 


L 


Section  D.  Supplemental  Information 

21.  Information  regarding  further  consider- 
ation of  requests  published  in  1997: 

22.  Other  supplemental  information: 

Signature  of  person  filing  the  petition:  ( 

Organization:  ( )  Title  or  position:  L 


J  Date:  L 


(FR  Doc.  99-13552  Filed  5-26-99;  8:45  am) 

BiLUNO  CODE  3190-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-118] 

Mexican  Practices  Affecting  High 
Fructose  Com  Syrup  (HFCS) 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  results  of  section  302 

investigation. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  conducted 
an  investigation  initiated  under  section 
302(a)  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act)  (19  U.S.C. 
2412(a)),  with  respect  to  certain  acts, 
policies  and  practices  of  the 
Government  of  Mexico  that  affect  access 
to  the  Mexican  market  for  high  fructose 
com  syrup  (HFCS).  The  USTR  initiated 
this  investigation  on  May  15,  1998,  in 
response  to  a  petition  filed  by  the  Com 
Refiners  Association,  Inc.  Because  the 
matters  investigated  suggest  that  the 
Government  of  Mexico  imreasonably 
encouraged  and  supported  an  agreement 
between  representatives  of  the  Mexican 
sugar  industry  and  the  Mexican  soft 
drink  bottling  industry  to  limit  the  soft 
drink  industry's  piuchases  of  HFCS,  the 
USTR  has  determined  that  it  would  be 
appropriate  to  explore  further  the  nature 
and  consequences  of  Mexican 
Government  involvement  in  this  matter 
and  to  continue  consultations  with  the 
Government  of  Mexico  on  issues  related 
to  trade  in  HFCS,  with  the  aim  of 
seciuing  fair  and  equitable  market 
opporttmities  for  U.S.  producers. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Melle,  Senior  Director,  North  American 
Affairs,  (202)  395-3412  or  Demetrios 


Marantis,  Assistant  General  Counsel, 
(202)395-3581. 

SUPPLEMENTARY  INFORMATION:  On  April 
2, 1998,  the  Com  Refiners  Association, 
Inc.  filed  a  petition  piusuant  to  section 
302(a)  of  the  Trade  Act  alleging  that 
certain  acts,  policies  and  practices  of  the 
Govenunent  of  Mexico  affecting  HFCS 
are  actionable  imder  section  301  of  the 
Trade  Act  because  they  are 
unreasonable  and  deny  fair  and 
equitable  market  opportimities  for  U.S. 
exporters  of  HFCS.  In  particular,  the 
petition  alleged  that,  with  the  support 
and  encotiragement  of  the  Government 
of  Mexico,  representatives  of  the 
Mexican  sugar  industry  and  the 
Mexican  soft  drink  bottling  industry 
entered  into  an  agreement  in  September 
1997  to  limit  the  soft  drink  industry's 
purchases  of  HFCS.  According  to  the 
petition,  the  purpose  and  effect  of  this 
agreement  was  to  restrict  both  the 
volume  of  HFCS  imports  from  the 
United  States  and  the  purchases  of 
HFCS  by  the  U.S.  companies  that  have 
made  investments  in  Mexican 
production  facilities.  The  petition 
further  alleged  that  the  Government  of 
Mexico  actively  supports  this 
agreement,  which  has  reduced  U.S. 
exports  of  HFCS  to  Mexico  and 
therefore  burdens  and  restricts  U.S. 
commerce. 

On  May  15, 1998,  the  USTR 
determined  that  an  investigation  should 
be  initiated  under  section  302(a)  of  the 
Trade  Act.  Section  304(a)  of  the  Trade 
Act  requires  the  USTR  to  issue  a 
.determination  in  cases,  such  as  this, 
which  do  not  involve  a  trade  agreement, 
within  twelve  months  after  the  date  on  . 
which  the  investigation  is  initiated. 

The  matters  investigated  suggest  that 
the  Government  of  Mexico  unreasonably 
encouraged  and  supported  an  agreement 
between  representatives  of  the  Mexican 
sugar  industry  and  the  Mexican  soft 
drink  bottling  industry  to  limit  the  soft 
drink  industry's  piuT:hases  of  HFCS. 
Press  reports  indicate  that  Mexican 
Government  officials  have  applauded 


the  conclusion  of  this  agreement  and 
endorsed  the  goal  of  avoiding  an 
increase  in  imports  of  HFCS;  and  the 
Government  of  Mexico  has  not  refuted 
these  allegations.  Therefore,  the  USTR 
has  determined  that  it  would  be 
appropriate  to  explore  further  the  nattire 
and  consequences  of  Mexican 
Government  involvement  in  this  matter. 
In  this  regard,  the  United  States  will,  as 
a  high  priority,  continue  consultations 
with  the  Govenunent  of- Mexico  on 
issues  related  to  trade  in  HFCS,  with  the 
aim  of  seciuing  fair  and  equitable 
market  opportunities  for  U.S.  producers. 
Demetrios  J.  Marantis, 
Acting  Chairman,  Section  301  Committee. 
[FR  Doc.  99-13489  Filed  5-26-99;  8:45  am] 
BILLING  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  CtUH^ 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  April 
1999,  there  were  10  applications 
approved.  This  notice  also  includes 
information  on  one  application, 
approved  in  March  1999,  inadvertently 
left  off  the  March  1999  notice. 
Additionally,  11  approved  amendments 
to  previously  approved  applications  are 
listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  luider  the  provisions 
of  the  Aviation  Safetj'  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  Public  Law  101-508)  and  part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 
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PFC  Applications  Approved 

Public  Agency: 

City  of  Cnico,  Califomia. 

Application  Number:  99-03-C-OO-CIC. 

Application  type:  Impose  and  use  a 
PFC. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  89,300. 

Earliest  Charge  Effective  Date:  June  1, 
1999. 

Estimated  Charge  Expiration  Date: 
February  1,  20001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Terminal  building  improvements 
Passenger  boarding  ramp/life 

Decision  Date:  March  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office.  (650)  876-2806. 

Public  Agency:  Town  of  Islip,  New 
York. 

Application  Number:  99-03-C-OO- 
ISP. 

Application  Type:  Impose  and  use  of 
PFC. 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $180,000. 

Earliest  Charge  Effective  Date:  July  1, 
2012. 

Estimated  Charge  Expiration  Date: 
September  1,  2012. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Z?etennination.- Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Long 
Island  Mac  Arthur  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Rehabihtation  of  runway  15Ly33R 
RehabiUtation  of  taxiways  C  and  B-3 

Decision  Date:  April  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Vomea,  New  York  Airports  District 
Office,  (516)  227-3812. 

Public  Agency:  Broome  Coxmty 
Department  of  Aviation,  Binghamton, 
New  York. 

Application  Number:  99-04-C-OO- 
BGM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,547,500. 

Earliest  Charge  Effective  Date:  January 
1,  2002. 

Estimated  Charge  Expiration  Date: 
August  1,  2005. 


Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Nonscheduled/on- 
demand  air  carriers  filling  FAA  Form 
1800-31. 

Determination;  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Binghamton  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Apron  expansion  (west  ramp) 
Maintenance  building  (design) 
PFC  administration 

Brief  Description  of  Project  Approved 
for  Use:  Terminal  building 
rehabihtation. 

Brief  Description  of  Projects  Approved 
for  Collection:  Maintenance  building 
(construction). 

Decision  Date:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  227-3800. 

Public  Agency:  County  of  Emmet, 
Pellston,  Michigan. 

Application  Number:  99-08-U-OO- 
PLN. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve7:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $22,750. 

Charge  Effective  Date:  June  1, 1997. 

Estimated  Charge  Expiration  Date: 
September  1,2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Replace  aircraft  rescue  and  firefighting 

(ARFF)  vehicle 
Emergency  standby  generator 
Acquire  handicap  loading  device 

Decison  Date:  April  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Gilbert,  Detroit  Airports  District  Office, 
(734)  487-7281. 

Public  Agency:  Port  of  Portland, 
Portland,  Oregon. 

Application  Number:  99-06-C-OO- 
PDX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $194,309,000. 

Earliest  Charge  Effective  Date:  April  1, 
2002. 

Estimated  Charge  Expiration  Date: 
August  1,  2009. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  Taxi  and  commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  pubUc 


agency's  appUcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Portland 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
expansion  south — phase  2. 

Decision  Date:  April  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office.  (425)  227-2660. 

Public  Agency:  Johnstown-Cambria 
Coimty  Airport  Authority,  Johnstown, 
Peimsylvania. 

Application  Number:  98-04-C-Oa- 
JST. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $496,540. 

Earliest  Charge  Effective  Date:  July  1, 
1999. 

Estimated  Charge  Expiration  Date: 
April  1.  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  apphcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Johnstown-Cambria  Coimty  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
building  construction. 

Decision  Date:  April  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Carter,  Harrisburg  Airports  District 
Office,  (717)  730-2832. 

Public  Agency:  Susquehanna  Area 
Regional  Airport  Authority, 
Middletown,  Peimsylvania. 

Application  Number:  99-02-C-OO- 
MDT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,076,083. 

Earliest  Charge  Effective  Date:  July  1, 
1999. 

Estimated  Charge  Expiration  Date: 
July  1,  2000. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Non-scheduled  on- 
demand  air  carriers. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Harrisbmg 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use: 
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Deicing  system  database/permits 

Loading  bridge  replacements 

Deicing  system  design  studies 

Revolving  security  door  replacement 

Taxiway  guidance  signs 

Trackless  plow/blower 

Equipment  storage  building 

Rimway  overlay,  phase  1 

Deicing  truck/tank 

Dozer/spreader 

ARFF  Titan  4X4  vehicle 

ARFF  6X6  vehicle 

Master  plan 

MuJti-user  flight  information  display 

system 
Commuter  concourse  expansion 
PFX]  application  development 

Decision  Date:  April  16. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Sanchez,  Harrisburg  Airports 
District  Office,  (717)  730-2834. 

Public  Agency:  City  of  Tyler,  Texas. 

Application  Number:  99-03-C-OO- 
TYR. 

Application  Type:  Impose  {ind  use  a 
PFC.  * 

PFC  Level:  S3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,123,700. 

Earliest  Charge  Effective  Date:  January 
1,  2003. 

Estimated  Charge  Expiration  Date: 
October  1,  2009. 

Qass  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use: 
New  passenger  terminal  building  area 

(final  design  and  bidding  phase) 
PFC  application  fee 

Decision  Date:  April  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Jacksonville  Port 
Authority,  Jacksonville,  Florida. 

Application  Number:  99  04-C-OO- 
JAX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7:  $3.00. 

total  PFC  Revenue  Approved  in  This 
Decision:  $5,010,000. 

Earliest  Charge  Effective  Date: 
September  1,  2000. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Jacksonville  International  Airport. 


Brief  Description  of  Project  Approved 
for  Collection  and  Use:  ARFF  vehicle. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use:  Terminal 
development  planning  and  preliminary 
design. 

Determination:  Partially  approved. 
Based  on  initial  analysis  in  the  1997 
terminal  area  master  plan  study,  a 
portion  (18  percent)  of  the  new  terminal 
development  would  not  meet  PFC 
requirements  under  §  158.15(b)(1)  or  (6) 
or  Airport  Improvement  Program  (AIP) 
eUgibility  requirements  in  accordance 
with  paragraph  551(d)  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  Accordingly,  18  percent  of  the 
planning  and  preliminary  design  costs 
for  the  new  terminal  development 
would  not  be  PFC  eligible. 

Brief  Description  of  Projects 
Disapproved:  Land  acquisition. 

Detennination:  Disapproved.  Based 
on  information  the  public  agency 
submitted  in  its  application  and  during 
the  FAA's  review  of  the  apphcation,  the 
FAA  has  determined  that  the  public 
agency  has  not  adequately  justified  this 
land  acquisition  project.  Furthermore, 
the  FA  has  determined  that  this  land 
acquisition  project  is  not  eligible  imder 
PFC  criteria,  §  158.15(b)(1),  or  AIP 
criteria,  paragraphs  711(d),  602(c), 
553(a),  and  600(d)  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  Specifically,  the  public  agency 
did  not  provide  information  indicating 
that  non-compatible  development  of  the 
land  to  be  acquired  is  highly  likely,  that 
local  land  use  controls  are  inadequate  to 
prevent  non-compatible  development, 
or  that  the  access  roads  would  be 
located  on  airport  property  and 
exclusively  serve  airport  traffic.  In 
addition,  that  portion  of  the  land  that 
the  public  agency  indicated  would 
provide  areas  for  non-aviation 
development  is  not  PFC  or  AIP  eligible. 
In  addition,  the  entire  acreage  of  five  of 
the  parcels  appears  to  be  more  property 
than  would  be  required  for  the 
construction  of  cargo  and  access  roads. 
Finally,  the  public  agency  did  not 
provide  any  information  justifying  the 
acquisition  of  he  entire  parcels  rather 
than  the  miniimiin  needed  for  the  roads. 

Rimway  31  extension  and  related 
taxiway  improvements:  environmental 
assessment. 

Determination:  Disapproved.  Based 
on  information  the  public  agency 
submitted  in  its  application,  the  FAA 
has  determined  that  the  public  agency 
did  not  provide  adequate  justification 
for  the  nmway  extension.  Specifically, 
the  public  agency  did  not  submit 
information  demonstrating  that  the 
primary  runway  orientation  provides 
less  than  95  percent  wind  coverage.  Nor 


did  the  public  agency  provide 
information  which  would  justify  a 
nmway  extension  to  accommodate 
current  or  forecast  aircraft  operations 
needs.  Since  environmental  assessments 
must  be  accomplished  within  the  near 
term  of  the  plaimed  development  in 
order  to  be  valid,  and  since  the  public 
agency  could  not  adequately  justify  the 
planned  development  at  this  time,  the 
FAA  has  concluded  that  an 
environmental  assessment  would  not 
meet  one  or  more  of  the  objectives  in 
§  158.15(a)  and,  thus,  disapproved  the 
project. 

Decision  Date;  April  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Owen,  Orlando  Airports 
District  Office,  (407)  812-6331. 

Public  Agency:  Missoula  County 
Airport  Authority,  Missoula,  Montana. 

Application  Number:  99-02-C-OO- 
MSO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,067,747. 

Earliest  Charge  Effective  Date:  July  1, 
1999. 

Estimated  Charge  Expiration  Date: 
October  1,2003. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  (1)  Air  taxi's;  (2) 
charter  carriers  which  provide  on- 
demand  and  unscheduled  service. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  emplanements  at  Missoula 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Terminal  enhancements 
Security  access  system 
Air  carrier  apron  rehabilitation 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use:  Terminal 
access  road. 

Determination:  Partially  approved. 
The  terminal  passenger  parldng  lot 
improvements  are  not  PFC  eligible  and 
are  being  disapproved.  The  remainder  of 
the  project  is  eligible. 

Brief  Description  of  Project 
Disapproved:  Land. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project 
was  included  in  PFC  application  92-01- 
C-OO-MSO,  approved  Jime  8, 1992,  and 
was  subsequently  removed  by 
amendment  92-01-C-02-MSO, 
approved  December  12, 1995.  As  stated 
in  the  FAA's  December  12, 1995,  letter, 
this  project  may  not  be  re-submitted  in 
a  subsequent  PFC  application  imtil  it . 
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has  been  implemented.  The  public 
agency  did  not  submit  any  information 
showing  the  project  has  been 
implemented. 

Decision  Date:  April  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Gabbert,  Helena  Airports 
District  Office,  (406)  449-5271. 

Public  Agency:  Charlottesville- 
Albemarle  Airport  Authority, 
Charlottesville,  Virginia. 

Application  Number:  99-12-C-OO- 
CHO. 


Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  ion  This 
Decision:  $160,000. 

Earliest  Charge  Effective  Date: 
December  1,  2004. 

Estimated  Charge  Expiration  Date: 
April  1,2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 

AMENDMEhfTS  TO  PFC  APPROVALS 


agency's  appUcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Charlottesville- Albemarle  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
building  rehabihtation 

Decision  Date:  April  30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Art 
Winder,  Washington  Airports  District 
Office,  (703)  661-1363. 


Amendment  No.  city,  state 


96-01-C-02-MDT. 
95-01 -C-01-SHR, 
93-^)1-C-02-YUM, 
92-01-C-02-UNV, 
92-01-C-04-PLN. 
94-02-U-02-PLN, 
96-03-U-01-PLN, 
94-02-C-01-OAK, 
94-03-C-01-OAK, 
95-04-U-01-OAK, 
96-^)6-C-01-OAK. 


Middletown,  PA  

Shefkten,  WY  

Yuma,  AZ 

Univeisity  Park,  PA 

Pellston,  Ml  _ 

Pellston,  Ml  „ 

Pellston.  Ml  

Oakland,  CA 

Oakland,  CA 

Oakland,  CA 

Oakland,  CA 


Amendment 
approved  date 


03/26/99 
04/05/99 
04/07/99 
04/12/99 
04/14/99 
04/14/99 
04/14/99 
04/15/99 
04/15/99 
04/15/99 
04/15/99 


Original  ap- 
proved net 
PFC  revenue 


$4,700,000 

211,299 

4,397,107 

1.657,146 

133,574 

65.350 

28.157 

8,999,000 

15.827,091 

8,671,000 

4,063,541 


Amended  ap- 
proved net 
PFC  revenue 


$4,765,166 

218.988 

1135.444 

1.724.197 

124.127 

56.752 

28,953 

10.348.850 

17.127.741 

9,971,650 

4,673.072 


Original  esti- 
mated charge 
exp.  date 


06/01/99 
09/01/01 
06/01/03 
06/01/99 
09A)1/02 
09/D1/D2 
09/01/02 
07/01/99 
07/01/99 
07/01/99 
07/01/99 


Amended  esti- 
mated charge 
exp.  date 


07/01/99 
12/01/01 
12/01/27 
09/01/99 
09/01A)2 
09/01/02 
09/01/02 
10/01/99 
10A)1^ 
10^1/99 
10A}1/99 


Issued  in  Washington.  DC  on  May  18, 
1999. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 

[FR  Doc.  99-13436  Filed  5-26-99;  8:45  am) 

BHXMQ  CODE  4aiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Infant  To  Rule  on  Application 
To  Impose  and  Uae  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Houghton  County  Memorial  Airport, 
Hancock,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1999. 


ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Rxm  Airport,  East,  8820 
Beck  Road  Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Sandra  D. 
LaMothe,  Airport  Manager  of  the 
Houghton  Cotmty  Airport  Committee  at 
the  following  address:  Route  1,  Box  94, 
Calumet,  MI  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Houghton 
Coimty  Airport  Committee  imder 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  Gilbert,  Program  Manager,  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Houghton  Coimty  Memorial  Airport 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  May  4, 1999,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Houghton  Coimty  Airport  Committee 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  10, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  AppUcation  No.:  9»-07-C-00- 
CMX. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1999. 

Proposed  charge  expiration  date;  May 
1,  2001. 

Total  estimated  PFC  revenue: 
$113,389.00. 

Brief  description  of  proposed  projects: 
PFC  audit  reimbursement;  PFC 
preparation  reimbursement;  sanitary 
sewer  upgrade  gravity  sewer.  Phase  II; 
sanitary  sewer  upgrade  forcemain. 
Phase  ni;  mobile  manual  wheelchair  Uft; 
Cost  Benefit  Analysis  Runway  13/31; 
construct  and  light  Taxiway  "C"  to 
Runway  "13".  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
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listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  dociiments  germane  to  the 
application  in  person  at  the  Houghton 
County  Airport  Committee. 

Issued  in  Des  Plaines,  Illinois,  on  May  19, 
1999. 
Philip  Smithmeyer, 

Acting  Manager,  Planning/Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

|FR  Doc.  99-13437  Filed  5-26-99;  8:45  am] 

BIUJNG  CODE  4»ia-13-H 

DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Rochester 
Intemational  Airport,  Rochester,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  nUe  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Rochester  Intemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Reglilations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  28. 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Steven  W. 
Leqve,  Airport  Manager  of  the  City  of 
Rochester,  Rochester,  MN  at  the 
following  address:  Helgerson  Drive 
Southwest,  Rochester,  MN  55902. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Rochester  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Program  Manager 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
MN  55450,  612-713-4350.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Rochester 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regidations  (14  CFR  Part  158). 

On  April  30,  1999  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Rochester  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  30, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-03-U-OO- 
RST 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  May  1, 
1996. 

Estimated  charge  expiration  date: 
April  1, 1999. 

Total  approved  net  PFC  revenue: 
$1,160,582.00. 

Brief  description  of  proposed  project: 
Acquire  land  for  extension  of  runway  2/ 
20. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non-scheduled 
Part  135  air  taxis/commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Rochester. 

Issued  in  Des  Plaines,  Illinois  on  May  10, 
1999. 

Pliilip  Smithmeyer, 

Acting  Manager,  Planning/Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

(FR  Doc.  99-13438  Filed  5-2&-99;  8:45  am) 

BOJJNG  CODE  4810-13-H 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NHTSA-98-4008;  Notice  2] 

Grant  of  Application  for  A  Decision  of 
Inconsequential  Noncompliance  With 
Federal  Motor  Vehicle  Safety  Standard 
108 — Lamps,  Reflective  Devices  and 
Associated  Equipment 

General  Motors  Corporation  (CM) 
determined  that  certain  1998  CMC 
Sonoma  pickup  trucks,  CMC  Jimmy  and 
Oldsmobile  Bravada  sport  utility 
vehicles  are  equipped  with  da)rtime 
running  lights  (DRLs)  that  fail  to  meet 
the  spacing  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  108 — Lamps,  Reflective  Devices  and 
Associated  Equipment.  Pursuant  to  49 
U.S.C.  30118  and  30120,  GM  applied  to 
the  National  Highway  Traffic  Saiety 
Adnunistration  (NHTSA)  for  a  decision 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 
GM  submitted  a  49  CFR  Part  573 
noncompliance  notification  to  the 
agency  in  accordance  with  49  CFR 
556.4(b)(6). 

A  notice  of  receipt  of  application  was 
published  in  the  Federal  Register  (63 
FR  40781)  on  July  20, 1998.  Opportunity 
was  afforded  for  comments  imtil 
September  21, 1998.  One  comment  was 
received,  from  JCW  Consulting  (JCW). 
The  comment  opposed  granting  the 
petition. 

GM  stated  that  DRLs  on  the  subject 
vehicles  utilize  the  upper  beam 
headlamps  operating  at  reduced 
intensity,  with  a  maximum  intensity  of 
approximately  6,700  candela  per  lamp. 
FMVSS  No.  108  requires  these  DRLs  to 
be  located  so  that  the  distance  from 
their  lighted  edge  to  the  optical  center 
of  the  nearest  tvun  signal  lamp  is  not 
less  than  100  mm,  with  four  exceptions 
that  do  not  apply  to  these  GM  vehicles. 
However,  one  of  the  exceptions 
permitted  vehicles  manufactured  before 
October  1, 1995  that  used  an  upper 
beam  headlamp  as  a  DRL  to  have  a 
spacing  of  less  than  100  mm  from  the 
turn  signal  lamp  if  the  turn  signal  were 
sufficiently  bright  that  it  could  have 
been  spaced  less  than  100  mm  from  a 
lower  beam  headlamp. 

GM  stated  that  122,455  vehicles 
involved  provide  less  than  100  mm 
clearance  between  the  DRL  and  the  turn 
signal  and  that  as  a  result,  they  fail  to 
meet  FMVSS  No.  108  requirements.  GM 
believes  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
for  the  following  reasons: 

1 .  The  subject  vehicles  meet  the 
requirements  of  CMVSS  No.  108  (the 
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Canadian  requirement)  and  the  DRL 
requirements  in  FMVSS  No.  108  for 
vehicles  manuiactured  before  October  1, 
1995. 

2.  CMVSS  No.  108  requires  turn 
signals  that  are  located  less  than  100 
mm  from  a  DRL  to  have  increased 
intensities  of  2V2  times  the  iwinimiiTn 
photometric  values  to  help  assure  that 
the  turn  signals  are  readily  visible.  The 
subject  vehicles  have  turn  signals  that 
are  much  brighter.  When  photometered, 
the  subject  turn  signals  were  more  than 
four  times  brighter  than  the  miniTnnm 
required  intensities.  This  increased 
brightness  helps  in  preventing  turn 
signal  masking  by  the  DRL. 

3.  The  method  for  determining  the 
optical  center  of  the  turn  signal  is  open 
to  some  interpretation.  Traditionally, 
automobile  manufacturers  have  used  the 
filament  axes  as  the  determining  factor. 
Transport  Canada  has  supported  this 
methodology.  More  recently  some 
manufacturers  have  used  the  centroid  of 
the  lamp  as  the  optical  center. 
Depending  on  the  method  used,  the  turn 
signal  of  the  subject  vehicles  is  either 
71mm  (using  the  centroid)  or  85  mm 
(using  the  filament  axes)  away  from  the 
DRL.  Therefore  the  subject  condition  is 
within  15%,  or  using  the  more 
conservative  figure,  within  30%  of  the 
requirement.  (Note:  CM  used  the 
centroid  method  in  this  petition.) 

4.  Regardless  of  whether  the  distance 
is  within  15%  or  30%  of  the  100  mm 
requirement,  the  turn  signal  and  the 
DRL  are  diagonal  to  each  other. 
Therefore  the  closest  Ughted  edge  of  the 
DRL  is  the  comer  of  the  lamp.  (Note: 
Sketches  submitted  by  CM  are  found  in 
the  petition  which  is  filed  in  the 
docket).  This  portion  of  the  lamp  does 
not  significanUy  contribute  to  the  DRL 
beam  pattern,  and  therefore  does  not 
have  a  significant  potential  to  mask  the 
tiun  signal. 

5.  Photometric  values  of  the  turn 
signal  71  mm  frtim  the  subject  DRL  are 
not  significantly  different  tiian  a  turn 
signal  100  mm  fit>m  the  subject  DRL.  To 
demonstrate  this,  on-vehicle  evaluations 
of  the  turn  signal  output  were  made 
using  a  video-based  photometer  (digital 
CCD  camera  system).  First,  the 
photometric  output  of  the  turn  signal 
was  measured  with  the  subject  DRL 
activated.  Then  a  portion  of  the  DRL 
was  blocked  (to  simulate  the  necessary 
spacing)  at  the  comer  nearest  the  turn 
signal  (Note:  a  sketch  illustrating  this 
was  included  in  the  CM  petition  and  is 
available  in  the  pubUc  docket).  The 
output  of  the  turn  signal  was  re- 
measured  with  the  modified  DRL 
activated.  The  zonal  values  of  the  turn 
signal  changed  an  average  of  just  12.7%. 
The  largest  difference  in  turn  signal 


output  was  found  in  zone  5,  closest  to 
the  DRL  and  it  only  changed  17.5%. 

6.  Subjective  evaluations  were  run 
using  CM  personnel  whose  jobs  do  not 
involve  vehicle  lighting.  They  were 
asked  to  rate  the  relative  visibility  of 
turn  signals  on  the  subject  vehicles  and 
other  vehicles  that  meet  the  FMVSS  No. 
108  spacing  requirement.  The  results 
shown  in  the  bar  graph  in  Figure  3  of 
the  petition  (which  can  be  found  in  the 
docket)  indicate  that  the  visibility  of  the 
subject  tum  signals  is  substantially 
better  than  vehicles  that  just  meet  the 
minimum  requirement.  In  addition  the 
subject  tum  signals  are  rated  nearly 
identical  to  vehicles  modified  to  be  fully 
compliant  to  the  requirements,  and 
rated  only  slightly  lower  than  tum 
signals  on  the  Chevrolet  Blazer  (which 
is  a  similar  vehicle  whose  tum  signal/ 
DRL  spacing  meets  the  requirements  of 
FMVSS  No.  108). 

7.  The  tum  signals  on  the  subject 
vehicles  are  116  sq.  cm.,  larger  than 
typical  tum  signals  found  on  similar 
vehicles.  FMVSS  No.  108  requires  the 
functional  hghted  area  of  a  front  tum 
signal  lamp  on  these  vehicles  to  be  a 
minimum  of  22  sq.  cm.  Therefore,  the 
subject  tum  signals  provide  5.3  times 
the  minimum  area  to  meet  the 
requirement.  The  larger  size  of  the  tum 
signal  helps  to  minimize  any  potential 
for  masking  by  the  DRL. 

GM  believes  that  the  subject 
noncompliance  is  inconsequential  to 
motor  vehicle  safety,  and  petitioned  that 
it  be  exempted  from  the  notification  and 
remedy  provisions  of  the  Safety  Act  for 
this  specific  noncompUance  with 
FMVSS  No.  108. 

JCW  Consulting  (JCW),  the  lone 
commenter,  opposed  the  grant  of  the 
petition.  JCW  stated  that  these  vehicles 
use  the  DRL  design  with  the  "most 
objectionable"  levels  of  glare  (low 
voltage  upper  beam  headlamps).  JCW 
asserted  that  critical  tum  signal  or 
hazard  warning  flasher  recognition 
could  be  masked  by  these  DRLs  if  the 
oncoming  driver  is  very  glare-sensitive. 
However,  JCW  presented  no  data  to 
substantiate  its  opinion  that  turn  signal 
masking  will  be  a  problem  on  these 
vehicles. 

NHTSA  has  been  sensitive  to  the  need 
to  prevent  DRLs  from  masking  turn 
signals.  The  agency  conducted  research 
specifically  designed  to  investigate 
possible  tum  signal  masking  by  DRLs 
(DOT  HS  808  221,  Daytime  Running 
Lights  and  Tum  Signal  Masking).  The 
agency  used  older  drivers  to  represent 
the  drivers  most  likely  to  be  susceptible 
to  tum  signal  masking  by  DRLs.  One  of 
the  findings  of  this  research  was  that  it 
is  possible  to  reduce  tum  signal 
masking  by  increasing  tum  signal 


intensity  regardless  of  separation 
distance.  Equivalent  detection  was  ' 
found  for  tum  signals  separated  from 
DRLs  by  only  50  mm  witii  that  of  tum 
signals  separated  from  DRLs  by  100  mm, 
if  the  intensity  of  the  50  mm  turn  signal 
was  increased  to  three  times  that  of  the 
100  mm  tum  signal.  Side-by-side  and 
above-and-below  headlamp  and  tum 
signal  configurations  were  studied.  For 
both  configiuvtions,  larger  headlamps 
and  tum  signals  result  in  less  masking 
than  smaller  headlamps  and  tum 
signals. 

In  this  case,  the  vertical  and 
horizontal  dimensions  of  the  tum 
signals  on  these  GM  vehicles  are  larger 
than  most  and  provide  5.3  times  the 
minimum  required  area.  In  addition, 
GM  has  measured  the  tum  signals  and 
found  them  to  be  four  times  brighter 
than  the  tnininnim  required  intensity. 
This  is  significant  because  NHTSA's 
research  showed  high  tum  signal 
intensity  to  be  very  important  in 
preventing  masking.  GM's  subjective 
evaluation  tests  also  confirmed  the 
effectiveness  of  higher  tum  signal 
intensity  in  preventing  masking.  Based 
on  the  evidence  presented  by  GM,  the 
agency  does  not  deem  this  specific 
noncompliance  on  these  vehicles  to 
have  a  consequential  effect  on  safety  . 

NHTSA  wants  to  make  clear  that  the 
issue  in  this  proceeding  is  the  adverse 
safety  consequences  from  possible  tum 
signal  masking  by  this  particular  DRL- 
tum  signal  combination,  not  the  glare 
levels  from  upper  beam  headlamp  DRLs. 
NHTSA  has  an  open  rulemaking 
proposal  to  substantially  reduce  glare 
from  DRLs.  The  notice  of  proposed 
rulemaking  was  pubUshed  on  August  7, 
1998  (63  FR  42348).  The  agency  will 
address  the  concerns  expressed  in  JCW's 
comment  about  the  high  intensity  and 
the  high  mounting  height  of  the  GM 
DRLs  in  that  rulemaking. 

hi  addition.  NHTSA  would  like  to 
provide  some  information  in  response  to 
the  statement  in  GM's  petition  regarding 
uncertainty  as  to  how  one  determines 
the  optical  center  of  a  tum  signal.  There 
should  be  no  such  uncertainty.  The 
agency  has  answered  a  letter  specifically 
asking  whether  the  optical  center  of  the 
tum  signal  lamp  is  the  same  as  the 
filament  position  when  measiuing  the 
spacing  relationship  between  a  tum 
signal  lamp  and  a  DRL  (Caire,  March  14, 
1996).  NHTSA's  interpretation  explains: 

"To  determine  the  optical  center  of 
the  tum  signal  lamp,  we  must  refer  for 
an  answer  to  SAE  J588  NOV84,  Tum 
Signal  Lamps  For  Use  on  Motor  Vehicles 
Less  than  2032MM  in  Overall  Width. 
The  answer  depends  on  the  design  of 
the  tum  signal  lamp.  If  the  lamp 
primarily  employs  a  reflector  (for 


28866 


Federal  Register /Vol.  64,  No.  102  /  Thursday,  May  27,  1999 /Notices 


example,  one  of  parabolic  section)  in 
conjimction  with  a  lens,  spacing  is 
measured  from  the  geometric  centroid  of 
the  frtmt  turn  signal  function  lighted 
area  to  the  lighted  edge  of  the  lower 
beam  headlamp  (paragraph  5.1.5.4.2, 
SAE  J588  NOV84).  The  "geometric 
centroid"  is  the  "optical  center"  for 
purposes  of  Standard  No.  108.  If  the 
front  turn  signal  is  a  direct  light  source 
type  design,  that  is  a  lamp  that  is 
primarily  employing  a  lens  and  not  a 
reflector  to  meet  photometric 
requirements,  spacing  is  measured  from 
the  light  source  to  the  lighted  edge  of 
the  DRL.  The  filament  center  of  the  light 
source  is  the  "optical  center"  for 
purposes  of  Standard  No.  108.  If  the 
distance  is  less  than  100  mm,  the 
requirements  of  S5. 3. 1.7  apply  and  the 
minimum  intensity  of  the  turn  signal 
must  be  at  least  2.5  times  that  normally 
required." 

m  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted, 
and  the  applicant  is  exempted  frtim 
providing  the  notification  of  the 
noncompliance  required  by  49  U.S.C. 
30118,  and  remedy,  required  by  49  CFR 
30120. 

Authority:  49  U.S.C.  30118  and  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  May  24, 1999. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-13536  Filed  5-26-99;  8:45  am] 
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DEPARTIk'ENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docint  No.  RSPA-M-4029;  Nottc*  3] 

Pipeline  Safety:  One-Call  Systems 
Study 

agency:  Research  and  Special  Programs 
Administration  (RSPA);  Office  of 
Pipeline  Safety  (OPS). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a  two- 
part  public  symposium  RSPA  will 
conduct  with  the  National 
Transportation  Safety  Board  to  report 
the  progress  in  various  efforts  currently 
imderway  in  damage  prevention  of 
undergroimd  facilities.  Last  year,  RSPA 
established  a  study  team  to  evaluate 
existing  damage  prevention  methods  to 
reduce  the  risk  of  damage  to 


underground  facilities,  as  called  for  by 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21).  Members  of  the 
"Common  Ground"  Study  Team  will 
discuss  this  report  at  this  symposium. 
OPS  will  discuss  and  take  suggestions 
regarding  criteria  for  awarding 
authorized  grants  provided  in  TEA-21 
to  one  call  centers.  RSPA  will  also 
provide  an  update  on  current  damage 
prevention  projects,  most  notably  those 
dealing  with  public  education.  The 
Damage  Prevention  Quality  Action 
Team  pAMQAT),  will  report  on  the 
pilot  test,  results  fitim  the  "Call  Before 
You  Dig"  public  education  campaign 
and  the  next  steps  that  will  be  necessary 
to  make  the  campaign  a  nationwide 
effort. 

DATES:  The  symposium  will  be  held  on 
Wednesday,  June  30, 1999,  from  9:00 
am  to  4:30  pm. 

ADDRESSES:  The  symposimn  and 
ceremony  will  be  held  at  the  Marriott  at 
Metro  Center,  775  12th  Street  NW, 
Washington,  DC  20005.  Reservations 
can  be  made  by  calling  (202)  737-2200. 
A  block  of  rooms  is  being  held  under 
"U.S.  Department  of  Transportation/ 
Damage  Prevention  Public  Meeting." 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  (eben.wyman@rspa.dot.gov), 
regarding  the  subject  matter  of  this 
notice. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  Eben  Wyman  at  the 
address  or  phone  number  listed  under 
FOR  FURTHER  INFORMATKM  CONTACT  as 
soon  as  possible. 
SUPPLEMENTARY  INFORMATKNI: 

1 .  Report  on  Damage  Prevention  Best 
Practices 

The  morning  session  of  this 
symposiimi  will  focus  on  the  "Common 
Ground"  Damage  Prevention  Best 
Practices  Study  Team.  RSPA's  Office  of 
Pipeline  Safety  established  this  team  to 
identify  effective  imderground  facility 
damage  prevention  practices,  consistent 
with  TEA-21.  Section  6105  of  TEA-21 
authorized  DOT  to  undertake  a  study  of 
damage  prevention  practices  associated 
with  existing  one-c^l  notffication 
systems.  The  purpose  of  the  study  was 
to  evaluate  and  identify  damage 
prevention  practices  that  are  most 
effective  in  protecting  the  public, 
excavators,  and  the  environment  and  in 
preventing  disruptions  to  public 
services  and  damage  to  underground 
facilities.  RSPA  established  the 


Common  Ground  Team  to  conduct  the 
study.  TEA-21  also  authorized  grant 
funding  for  Fiscal  Years  2000-2001, 
subject  to  appropriations.  The  grants 
will  be  used  as  an  incentive  to  improve 
operational  efficiency  and  reliability  of 
one-call  systems.  Such  improvements 
will  bring  increased  protection  of  all 
undergroimd  facilities  and  will  benefit 
the  general  public.  RSPA  will  provide 
comments  on  planning  for  the  grant 
program  in  the  afternoon  session  of  this 
symposium,  and  RSPA  and  NTSB  invite 
comments  and  suggestions  on  how  these 
grants  should  be  allocated. 

The  Common  Grotmd  Study  identifies 
and  evaluates  existing  practices  related 
to  damage  prevention  programs  that  are 
most  e^ctive  in  protecting  the  public, 
excavators,  and  the  environment  and  in 
preventing  disruptions  and  damage  to 
public  SOTvices  and  undergroimd 
facilities.  Study  Team  participants 
represent  a  broad  range  of  utilities  and 
distribution  systems,  highway 
departments,  railroads,  excavators, 
municipal  governments,  trade 
associations  and  academia.  This  report 
represents  an  unprecedented  multi- 
industry,  multi-disciplinary 
collaboration  working  toward  the  goal  of 
improving  the  protection  of  all 
underground  facilities. 

The  team  will  suggest  many  paths 
forward  to  continuous  improvement  and 
emphasize  the  need  for  data  collection 
and  evaluation  in  order  to  measure 
improvements.  The  team  will  discuss 
the  criticality  of  communication  among 
all  the  parties  to  construction  around 
underground  facilities  and  the  need  for 
collective  responsibility  for  successful 
excavation:  careful  planning  and  design, 
appropriate  and  timely  one-call  center 
actions,  accurate  locating  and  marking, 
as  well  as  careful  digging  of  the  soil. 
The  report  focuses  on  how  to  challenge 
the  full  spectrum  of  participants  in  the 
damage  prevention  process. 

2.  Presentation  of  National  Public 
Education  Campaign 

The  afternoon  portion  of  the 
symposium  will  address  other  damage 
prevention  initiatives,  especially  public 
education  programs.  RSPA  established 
the  joint  government/industry  Damage 
Prevention  Quality  Action  Team 
(DAMQAT),  in  October  1996. 
DAMQAT's  mission  is  to  increase 
awareness  of  the  need  to  protect 
underground  facilities  and  to  promote 
safe  digging  practices.  DAMQAT  is 
composed  of  representatives  bom 
federal  and  state  government  agencies, 
gas  and  hazardous  liquid  pipeline  trade 
associations,  a  contractor,  a  one-call 
systems  association,  and  the  insurance 
and  telecommunications  industries.  The 
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team  launched  a  successful  nstiraiwide 
damage  jnwention  public  education 
campaign  in  Viiginia,  Georgia,  and 
Tennessee  that  ran  from  May  throu^ 
October  1998.  By  use  of  radio  public 
service  annoimcements,  trade  press  ads, 
bill  inserts,  public  relations  events, 
promotieiial  materials,  and  a  training 
vitteo,  the  campaign  {vomoted 
education  and  increased 
c(unnnmicati(Hi  amcmg  all  parties 
involved  at  a  coBStraction  site. 
DAMQATs  efforts  increased 
stakeholder  knowledge  on  underground 
damage  prevention,  including  use  of 
one-call  systems,  and  effective  ways  to 
locate  underground  facilities  at 
excavation  sites.  R^A  and  members  of 
DAMQAT  vrill  jMrovide  information 
r^arding  their  current  activities  at  the 
symposium. 

3.  Other  Damage  Prevention  Initiatives 

Aside  from  discussion  of  the  grant 
provnicm  contained  in  TEA-21,  other 
damage  preventi<xi  and  public 
education  topics  will  be  discussed. 
These  include  other  examples  of  what 
damage  prevention  programs  mi^t  look 
like.  Examples  are  promotion  of  a 
nationwide  toll-free  number  and  a  decal 
progran  for  excavaticm  equipment.  The 
nationwide  toll-free  number  is 
sponswed  by  One  Call  Systems 
Intematicmal  to  facilitate  routing  of 
phone  calls  when  excavates  do  not 
have  the  center  number  or  there  are 
multiple  state  one  call  centers.  Pet^ 
King,  Executive  Director  of  the 
Amraican  PubUc  Works  Association, 
will  speak  on  the  pilot  testing  of  a  decal 
program,  which  promotes  the  placement 
of  pictograph  decals,  which  include  the 
toll  free  number,  for  new  and  "after 
market"  equipm«it.  These  decals  serve 
as  the  last  line  of  defense  against  facility 
damage.  At  the  s)rmposium,  RSPA  and 
NTSB  will  solicit  an  open  discussion  of 
the  best  way  to  implement  these 
initiatives. 

4.  Recognition  of  Volunteers 

RSPA  and  NTSB  recognize  the 
contributions  of  over  170  volunteers 
who  developed  the  report  on  best 
practices  in  damage  prevention  and  who 
served  on  the  DAMQAT.  A  wide  variety 
of  interests  and  organizations 
participated  in  these  efforts,  including 
six  associations  representing 
undergrotmd  facility  owners  and 
operators,  three  associations 
representing  contractors,  two 
associations  representing  public  utilities 
and  one  call  centers,  two  federal 
agencies  within  DOT,  two  associations 
representing  state  pipeline  and  utility 
regulatory  agencies,  an  association  of 


railroads,  an  association  of  contract 
locatcns.  and  nine  different  state  DOTs. 

RSPA  and  NTSB  encourages  the 
public  to  attend  and  participate  in  this 
public  symposium.  • 

Issued  in  Washington,  DC  on  May  21, 
1999. 

KichardB.F«Mar. 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-13447  FUed  b-2!b-99;  8:45  am] 


DEFAIiniEIIT  OF  TRAMSPOflTATION 


[Dwtat  Na.  R8ri^-«-S442;  NMce  1] 
dwvfen  Pipe  Line 


AGENCY:  Reseuch  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice. 


Chevnm  Pipe  Line  Company 
(CPL)  has  petitioned  die  Resewch  and 
Special  Programs  Administration  for  a 
waiver  from  compliance  with  49  CFR 
19.612(bH3),  whidi  requires  that  gas 
pipeline  fedlities  in  the  Gulf  of  Mexico 
found  to  be  exposed  on  the  seabed  or 
constituting  a  hazard  to  navigation  be 
rebiuried  so  that  the  top  of  the  pipe  is 
36  inches  bdow  the  seabed  fat  nonnal 
excavation  or  18  inches  for  rock 
excavation. 

IMTE$:  Comments  must  be  received  aa. 
or  before  June  28, 1999. 
ADDRESSES:  Comments  should  identify 
Ihe  docket  number  of  this  notice,  RSPA- 
99-5442;  Notice  1,  and  be  mailed  to  the 
Dockets  Facility,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
i^aza  401,  Washington,  DC  20590-0001. 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  you  must  include  a  stamped, 
self-addressed  postcard.  All  comments 
and  docket  material  may  be  viewed  in 
the  Dockets  Facility.  You  may  contact 
the  Dockets  Facility  at  (800)  647-5527, 
for  copies  of  this  notice  or  other 
material  that  is  referenced  herein.  The 
Dockets  Facility  is  open  from  10:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  You  may 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  their 
Web  Site:  ht^://dms.dot.gov.  Click  on 
Help  &  Information  to  obtain 
instinctions  for  filing  a  dociunent 
electronically. 

FOR  FURTHER  INFORMATKM  CONTACT:  L.E. 
Herrick  by  telephone  at  202-366-5523, 
by  fax  at  202-366-4566,  by  mail  at  U.S. 


Department  of  Transportatimi,  RSPA, 
DPS-10. 400  Seventh  Street,  SW, 
Washingtm,  DC  20590,  or  via  e-mail  to 
le.herrickOrspa.dot.gov  r^arding  the 
sub)ect  matter  of  ftis  notice. 


On  October  10. 1998.  Chevron 
Pipeline  Company  (CPL)  performed  a 
shallow  water,  side-scan  sonar  survey  of 
the  various  pipelines  within  the  path  of 
Hurricane  Georges.  The  survey  revealed 
exposed  sections  on  both  the  16-inch 
and  12-incli  pipelines  of  ^  Chandeleur 
Hock  15  (east  of  the  Chandeleur 
Islands).  Approximately  1400  feet  of  die 
16-indi  pip^ine  uid  1300  feet  (rfthe  12- 
inch  pipeline  was  exposed  in  shallow 
waters  as  the  distance  increased  from 
the  islands.  The  sea  bottom  material  in 
this  area  is  sugar  sand  with  shoal  like 
conditions. 

CPL  Mariied  the  exposed  pipe  in 
accordance  with  49  CFR  192.612  and  33 
CFR  64.  Anothw  survey  of  the  exposed 
pipelines  was  perftxmed  on  January  17, 
1999,  to  determine  if  natural  spoil  was 
building  at  these  areas  and  to  determine 
if  other  areas  that  were  closer  to  the 
islands  had  become  exposed.  Upon 
receipt  of  die  new  data,  CPL  discovered 
that  some  exposed  areas  had  gained 
natural  cover,  while  other  areas  had  lost 
cover.  Another  450  foot  section  of  the 
16-inch  pipeline  was  foimd  to  be 
exposed  in  shallow  water  close  to  the 
islands. 

Regaiataiy  ReqaireeieDts 

Aftor  an  exposed  pipeline  has  been 
discovered,  the  owner  must  clearly 
maik  the  pipeline  in  accordance  with  49 
CFR  192.612.  The  (^>aator  has  six 
months  to  cover  the  pipeline  so  that  the 
top  of  the  pipe  is  36  inches  below  the 
seabed  fcH-  nonnal  excavation  or  18 
inches  for  rock  excavation.  The  exposed 
CPL  pipelines  are  required  to  have  36 
inches  of  cover. 

CPL  stated  reasons  for  not  covering 
the  pipeline  with  natural  cover  to 
comply  wiUi  192.612(b)(3): 

(Ij  The  exposed  pipelines  are  high 
pressure  gas  lines  (normal  operating 
pressiire  of  650-700  psi.)  connecting 
Chevron's  Main  Pass  41  and  Mobile  Bay 
gas  fields  with  the  Chevron  Pascagoula 
refinery.  These  pipelines  are  the  main 
source  of  fuel  gas  for  the  refinery,  as 
being  the  only  ouUet  for  natiual  gas 
produced  on  the  various  offshore 
platforms.  When  performing  burial  and 
line  lowering  operations,  CPL's  safety 
programs  specifies  that  the  pressure 
must  be  lowered  to  less  than  150  psi  in 
the  pipeline.  This  is  necessary  for  safe 
placement  of  the  jetting  sled  equipment 
on  the  exposed  pipelines  and  for  safe 
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reburial  of  the  exposed  pipelines.  CPL 
asserts  that  the  required  pressure 
reduction  is  not  feasible  because  the 
refinery  and  natiu-al  gas  wells  would 
have  to  be  closed  down  during  the 
jetting  operations. 

(2)  m  addition,  the  mechanical  jet 
sled  must  be  towed  across  the  pipeline. 
The  vessels  used  to  tow  the  sled  have 

a  greater  draft  than  the  water  depth  in 
the  shallower  exposure  areas.  Uncertain 
wind  and  sea  conditions  could  shut 
down  the  jetting  operation  and  result  in 
uncontrollable  delays. 

(3)  In  order  to  safely  lower  the 
exposed  sections  of  line,  bottom 
material  will  be  disturbed  well  beyond 
the  actual  exposed  area  of  the  pipeline 
in  a  lateral  direction  to  avoid  subjecting 
the  pipe  to  abnormal  stress.  Because  the 
vessels  used  to  tow  the  mechanical  jet 
sled  draft  more  water  than  is  available 
in  much  of  this  area,  there  could  be 
adverse  environmental  impact  to  the 
surrounding  area. 

Request  for  Waiver 

CPL  has  proposed  to  install  concrete 
mesh  blanket  units  to  protect  the 
pipeline  from  damage  in  lieu  of  the  36 
inches  of  cover  required  by 
(192.612(b)(3)].  Each  concrete  mesh 
blanket  unit  is  a  20-foot  by  8-foot  by  9- 
inch  section  constructed  from  160 
individually  cast  17-inch  by  17-inch  by 
9-inch  beveled  concrete  briquettes  inter- 
connected with  V4-inch  poljrpropylene 
UV  stabilized  line. 

We  propose  to  grant  the  waiver  with 
the  provision  that  CPL  also  install  a  rock 
shield  over  the  pipehne  before 
installation  of  the  blanket.  The  rock 
shield  must  be  of  at  least  3/8-inches  of 
•thickness  constructed  of  an  appropriate 
material.  With  the  addition  of  the  rock 
shield  we  believe  there  is  no  reason  to 
anticipate  a  lesser  level  of  safety  than 
would  be  achieved  by  a  36-inch 
pipeline  burial.  With  these  conditions, 
it  appears  that  the  requested  waiver  of 
comphance  with  192.612(c)(3)  would 
not  be  inconsistent  with  pipeline  safety. 
We  propose  to  grant  the  waiver. 
Interested  parties  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting,  in  duplicate,  data,  views,  or 
arguments  relevant  to  the  proposed 
grant  of  waiver.  We  specifically  request 
comments  on  the  adequacy  of  the 
proposed  concrete  mat  to  reduce  the 
hazard  to  navigation  posed  by  the 
exposed  pipeline  and  on  any  impact  the 
mat  may  have  on  fishing  vessel 
operations.  Comments  should  identify 
the  Docket  and  Notice  numbers,  and  be 
submitted  to  the  Dockets  Facility,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Plaza  401, 
Washington,  DC  20590-0001. 


AU  comments  received  on  or  before, 
Jime  28, 1999  will  be  considered  before 
final  action  is  taken.  Late  filed 
comments  will  be  considered  so  for  as 
practicable.  No  public  hearing  is 
contemplated,  but  one  may  be  held  at  a 
time  and  place  to  be  set  in  a  Notice  in 
the  Federal  Register  if  requested  by  an 
interested  person  desiring  to  comment 
at  a  public  hearing  and  raising  a  genuine 
issue. 

(Authority:  49  U.S.C.  69118(c);  49  CFR  1.53) 
Issued  in  Washington,  DC,  May  21, 1999. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-13448  Filed  5-2&-99;  8:45  am) 

MJJNG  CO06  4eiO-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  573X)] 

CSX  Transportation,  Inc. — 
AbandonnMnt  Exemption — in  Midland 
County,  Ml 

On  May  7, 1999,  CSX  Transportation, 
Inc.  (CSXT),  filed  vdth  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903  ' 
to  abandon  an  approximately  1.85-mile 
portion  of  its  Detroit  Service  Lane,  Dean 
Subdivision,  between  milepost  CB- 
17.37  and  milepost  CB-19.22,  in 
Midland,  Midland  County,  MI.  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
48642.  There  are  no  stations  on  the  line. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
dociunentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  August  25, 
1999. 

Any  offer  of  financial  assistance 
(OFA)  imder  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 


49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  Jirne  16, 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  573X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street-J150,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  June  16, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  21, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemoil  A.  Williams, 
Secretary. 
[FR  Doc.  99-13546  Filed  5-26-99;  8:45  am) 

BHJlING  code  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  20,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasuiy  Bureau  Clearance 
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Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Xreasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  28, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS)    ■ 
OAfB  Number:  1545-0988. 


Fonn  Number:  TRS  Form  8609  and 
Schedule  A. 

Type  of  Review:  Extension. 

Title:  Low-Income  Housing  Credit 
Allocation  Certification  (8609);  and 
Annual  Statement  (Schedule  A). 

Description:  Owners  of  residential 
low-income  rental  buildings  may  claim 
a  low-income  housing  credit  for  each 
qualified  building  over  a  10-year  credit 
period.  Form  8609  is  used  to  get  a  credit 
allocation  from  the  housing  credit 
agency.  The  form,  along  with  Schedule 


A,  is  used  by  the  owner  to  certify 
necessary  information  required  by  the 
law. 

Respondents:  Business  or  others  for- 
profit,  Individuals  or  households,  State, 
Local  or  Tribal  Government 

Estimated  Number  of  Respondents/ 
Recordkeepers:  120,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


8609 

Schedule  A  (Form  8609) 


Recordkeeping 


8  hr.,  37  min 
6  hr.,  41  min 


Learning  at>out  the 
law  or  the  form 


2  hr.,  17  min 
47  min  


Preparing  and  send- 
ing the  form  to  the 
IRS 


2  hr.,  31  min. 
56  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,447,400  hours. 

OAfB  Nunjber;  1545-1031. 

Form  Number:  IRS  Form  8697. 

Type  of  Review:  Extension. 

Title:  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 


Description:  Taxpayers  required  to 
account  for  all  or  part  of  any  long-term 
contract  entered  into  after  February  28, 
1996,  under  the  percentage  of 
completion  method  must  use  Form  8697 
to  compute  and  report  interest  due  or  to 
be  refunded  imder  Internal  Revenue 
Code  (IRC)  section  469(b)(3).  The  IRS 
uses  Form  8697  to  determine  if  the 
interest  has  been  figured  correctly. 


Taxpayers  may  compute  interest  using 
the  actual  method  (Part  I)  or  the 
Simplified  Marginal  Impact  Method 
(Partn). 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


8697  (Part  I) 
8697  (Part  II) 


Recordkeeping 


8  hr.,  37  min 

9  hr.,  20  min 


Learning  atXHJt  the 
law  of  the  form 


2  hr.,  23  min 
2  hr.,  5  min  .. 


Preparing,  copying, 

assembling,  arnJ 

sending  the  form  to 

the  IRS 


2  hr.,  38  min. 
2  hr.,  20  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  63,360  hours. 

OMB  Number:  1545-1186. 

Form  Number:  IRS  Form  8825. 

Type  of  Review:  Extension. 

Title:  Rental  Real  Estate  Income  and 
Expenses  of  a  Partnership  or  an  S 
corporation. 

Description:  Form  8825  is  used  to 
verify  that  partnerships  and  S 
corporations  have  correctly  reported 
their  income  and  expenses  irom  rental 
real  estate  property.  The  form  is  filed 
with  either  Form  1065  or  Form  1120S. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  705,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 8  hr.,  28  min. 
Learning  about  the  law  or  the  form — 34 

min. 
Preparing  the  form — 1  hr.,  38  min.     ^ 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  min 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6,295,650  hours. 

OMB  Number:  1545-1395. 

Form  Number:  IRS  Form  8838. 

Type  of  Review:  Extension. 

Title:  Consent  to  Extend  the  Time  to 
Assess  Tax  Under  Section  367 — Gain 
Recognition  Agreement. 

Description:  Form  8838  is  used  to 
extend  the  statute  of  limitations  for  U.S. 
I}ersons  who  transfer  stock  or  securities 
to  a  foreign  corporation.  The  form  is 
filed  when  the  transferor  makes  a  gain 
recognition  agreement.  This  agreement 
allows  the  transferor  to  defer  the 
payment  of  tax  on  the  transfer.  The  IRS 
uses  Form  8838  so  that  it  may  assess  tax 
against  the  transferor  after  the 
expiration  of  the  original  statute  of 
limitations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 
Recordkeeping— 4  hr.,  32  min. 


Learning  about  the  law  or  the  form— 2 

hr.,  10  min. 
Preparing  the  form — 3  hr.,  16  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,220  hours. 

OMB  Number:  1545-1409. 

Fonn  Number:  IRS  Form  8842. 

Type  of  Review:  Extension. 

Title:  Election  to  Use  Difi^erent 
Annualization  Periods  for  Corporate 
Estimated  Tax. 

Description:  Form  8842  is  used  by 
corporations  (including  S  corporations), 
tax-exempt  organizations  subject  to  the 
unrelated  business  income  tax,  and 
private  foundations  to  annually  elect  the 
use  of  an  annualization  period  in 
section  6655(e)(2)(c)(I)  or  (ii)  for 
purposes  of  figxuing  the  corporation's 
estimated  tax  payments  under  the 
annualized  income  installment  method. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,700. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 1  hr.,  55  min. 
Learning  about  the  law  or  the  form — 18 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,335  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-13517  Filed  5-26-99;  8:45  am) 
nUJNG  0006  4a30-«1-l> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Evaluation  and  Extension  of  National 
Customs  Automation  Program  Test: 
Electronic  Cargo  Declarations 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  annoimces  an 
extension  of  the  National  Customs 
Automation  Program  test  concerning  the 
electronic  submission  of  certain  inward 
vessel  manifest  information  and 
discusses  the  result  of  an  interim 
evaluation  by  Customs  of  the  test. 
Testing  of  this  program  has  been 
occurring  since  February  11, 1997.  The 
test  allows  participating  Automated 
Manifest  System  vessel  carriers  to 
electronically  file  complete  cargo 
information  prior  to  a  vessel's  arrival  in 
the  U.S.,  which  in  turn  enables  Customs 
to  electronically  release  cargo  to  carriers 
and  other  participating  parties  and 
facilitate  the  control  and  processing  of 
cargo  that  would  otherwise  have  to 
await  the  filing  of  applicable  paper 
Customs  Forms. 

DATES:  The  test  is  extended  at  least  imtil 
December  31,  2000.  Applications  to 
participate  in  the  test  and  comments 
concerning  the  test  will  be  accepted 
throughout  the  testing  period. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
operational  or  policy  matters:  Robert 
Watt  (202)  927-0360;  for  systems  or 
automation  matters:  Kim  Santos  (202) 
927-0651;  and  for  legal  matters:  Larry  L. 
Burton  (202)  927-1287. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  February  11, 1997,  Customs 
commenced  a  one-year  National 
Customs  Automation  Program  (NCAP) 
test  concerning  the  electronic 
submission  of  cargo  declaration 
information.  One  of  the  goals  of  the 
program  test  was  to  eliminate  the 
requirement  that  participating 
Automated  Manifest  System  (AMS) 
vessel  carriers  must  also  submit  a  paper 
Cargo  Declaration  (Customs  Form  1302). 
Other  objectives  of  this  test  included 
whether  the  trade  community  could 
realize  certain  time  savings  and  whether 
Customs  law  enforcement 
responsibilities,  e.g.,  such  as  targeting 
examinations,  could  be  enhanced.  See, 
the  notice  published  in  the  Federal 
Register  (61  FR  47782)  on  September 
10, 1996,  announcing  this  NCAP  test 
and  informing  the  public  of  the 
eligibility  requirements  for  participation 
in  the  test.  On  December  19, 1997,  it 
was  announced  that  the  test  period  for 
this  NCAP  was  extended  for  an 
additional  year  and  that  the  program 
test  was  to  be  modified  concerning  the 
manifesting  of  empty  containers.  See, 
the  notice  published  in  the  Federal 
Register  (62  FR  66719)  on  December  19, 
1997. 

The  modification  concerning  the 
manifesting  of  empty  containers  could 
not  be  implemented  at  the  time  that  the 
test  was  extended  because  the  module 
in  the  AMS  was  not  yet  developed.  Now 
that  the  AMS  module  has  been 
developed.  Customs  needs  to  further 
test  the  program. 

This  docimient  announces  an 
extension  of  the  NCAP  test  concerning 
the  electronic  submission  of  certain 
inward  vessel  manifest  information  and 
discusses  the  result  of  an  interim 
evaluation  by  Customs  of  the  test. 
Customs  intends  to  continue  testing  this 
NCAP  until  such  time  as  all  program 
elements  are  fully  tested  and  final 
regulations  are  promulgated  that 
permanently  provide  for  the  electronic 
submission  of  inward  vessel  manifest 
information  in  the  Customs  Regulations 
(19  CFR  chapter  I).  Anyone  interested  in 
participating  in  the  test  should  refer  to 
the  test  notice  published  in  the  Federal 
Register  on  September  10, 1996,  for 
eligibility  and  application  information. 

Evaluation  Methodology 

Customs  evaluated  this  NCAP  test  by 
developing  certain  performance  criteria 
and  measiuing  over  time  the  test 
population's  overall  compliance  with 
these  performance  criteria  from  baseline 
measurements.  The  composition  of  the 
test  population  and  the  methodology  of 
the  evaluation  follow. 


Size  of  Test  Population  and  Extent  of 
Data  Evaluated 

Overall,  17  carriers  participated  in  the 
program  test.  These  17  carriess 
transported  approximately  40%  of  all 
the  cargo  imported  by  vessel  during  the 
time  period  of  the  test.  Customs 
evaluation  of  the  program  test  is  based 
on  the  test  population's  overall 
compliance  with  the  nine  performance 
criteria  developed  and  measured  by 
Customs.  The  data  was  collected  over 
the  period  February  11-December  31, 
1997. 

Three  questionnaires  were  also 
developed  to  take  account  of  all 
participants'  concerns:  two  for  carrier 
participants  and  one  for  port  directors 
that  participated  in  the  program  test. 
The  comments/responses  generated  by 
these  questionnaires,  while  helpful  to 
Customs,  were  not  factored  into  the 
evaluation  report  that  follows. 

Evaluation  Process 

To  evaluate  the  achievement  of  the 
program  test  to  date.  Customs 
established  National  Standard  Operating 
(NSO)  procedures  and  developed 
performance  criteria  to  measure  such 
operational  issues  as  whether 
participants  could  meet  the 
requirements  of  transmitting  timely, 
complete,  and  accurate  cargo  data,  and 
the  benefits  to  the  trade  community. 
The  NSO  procedures  were  established 
to  ensure  that  Customs  personnel 
uniformly  collected  the  same  data. 
Baseline  performance  measurements  for 
each  participant  carrier  were  recorded 
and  subsequent  performance 
measurements  were  taken  monthly  and 
averaged  quarterly.  The  nine 
performance  criteria  developed  sought 
to  measure  each  aspect  of  the  electronic 
filing  test — from  the  completeness  of  the 
information  to  the  time  it  was 
transmitted — that  participants  had  to 
comply  with. 

To  evaluate  the  various  performance 
statistics,  the  raw  data  was  compiled 
into  a  spreadsheet  data-base  program 
and  the  following  factor  ratings  were 
used  in  measuring  participant's 
compliance: 

If  the  criterion  was  met  100%  of  the 
time,  an  "Excellent"  rating  was 
ascribed; 

If  the  criterion  was  met  90-99%  of  the 
time,  a  "Very  Good"  rating  was 
ascribed; 

If  the  criterion  was  met  80-89%  of  the 
time,  a  "Good"  rating  was  ascribed; 

If  the  criterion  was  met  70-79%  of  the 
time,  a  "Fair"  rating  was  ascribed;  and 

If  the  criterion  was  met  less  than  70% 
of  the  time,  a  "Poor"  rating  was 
ascribed. 
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Overall,  a  "Good"  compliance  rating 
was  scored  by  the  participants  evaluated 
to  date,  which  convinces  Customs  that 
this  program  test  has  been  successful  in 
achieving  its  goals  and  time-saving  and 
law-enforcement  objectives.  Further. 
Customs  found  that  the  carrier  industry 
can  sustain  both  the  electronic  and 
policy  standards  established  for  this 
NCAP. 

Regarding  the  questionnaires,  the  two 
questionnaires  sent  to  carrier 
participants  inquired  into  the  overall 
effectiveness  of  the  program  test  for  the 
carriers  and  posed  specific  questions 
regarding  problems  encoimtered  with 
the  manifesting  of  Foreign  Freight 
Remaining  On  Board  (FROB)  cargo.  The 
questionnaire  sent  to  port  director 
participants  inquired  if  the  program  test 
resulted  in  enhanced  internal 
opoations.  The  comments  and 
responses  to  these  questionnaires  by 
each  group  of  respondents  showed  again 
that  the  program  test  was  successful. 
The  trade  community,  represented  by 
the  Customs  Electronic  System  Action 
Committee  (CESAC),  stated  that 
participant  carriers  showed  increased 
efficiency,  experienced  excellent 
communications  with  the  local  Customs 
ofiice,  and  had  reduced  paper  costs  and 
a  labor  savings  that  averaged  $100,000 
per  carrier.  Customs  personnel  involved 
with  this  test  also  cited  increased 
efficiency  and  excellent 
communications  with  carriers,  and  also 
enhancements  to  internal  operating 
procedures. 

The  following  composite  evaluation 
report  identifies  the  performance 
criteria  measured  and  shows  the  average 
compliance  rating  for  the  test 
population  evaluated  to  date. 

Performance  Criteria  and  Results  of 
Evaluation 

Customs  evaluation  of  the  17  test 
participants'  performance  is  based  on 
their  proficiency  as  a  group  in  meeting 
the  following  performance  criteria: 

Criterion  A  measured  whether 
participating  vessel  operators  informed 
Customs  if  other  carriers  were  shipping 
cargo  on  the  subject  vessel  and,  if  they 
were,  whether  the  other  carriers  were 
using  the  vessel  piusuant  to  a  vessel 
sharing  or  chartering  agreement 
arrangement,  and  whether  the 
participating  vessel  operators  correctiy 
listed  those  carriers.  This  criterion  was 
designed  to  help  Customs  know  if  these 
other  carriers  were  correctiy  reporting 
their  cargo  information,  otherwise 
required  by  Customs  Form  3171 
(Application-Permit-Special  License- 
Unlading-Lading-Overtime  Services). 
Customs  evaluation  of  the  data  shows 
that  92%  of  the  time  participating  vessel 


operators  acciuately  indicated  when 
other  carriers'  were  shipping  cargo  on 
board  the  subject  vessel,  and  correctiy 
identified  those  carriers  to  Customs, 
which  is  a  "Very  Good"  compliance 
rating. 

Criterion  B  measured  whether 
participating  vessel  operators  timely 
submitted — at  least  48  hoiu^  prior  to  the 
vessel's  arrival  (a  new  time 
requirement) — tiie  data  required  by 
Customs  Form  3171.  This  criterion  was 
designed  to  determine  if  participants 
could  submit  the  data  in  advance  of 
arrival,  thus,  giving  Customs  advanced 
notice  of  the  vessel's  arrival  so  that 
appropriate  administrative  and 
enforcement  measures  could  be  readied. 
Customs  evaluation  of  the  data  shows 
that  92%  of  the  time  the  required  data 
was  submitted  at  least  48  hours  prior  to 
the  vessel's  arrival,  which  is  a  "Very 
Good"  compliance  rating. 

Criterion  C  measured  whether,  in 
those  instances  when  multiple 
participating  carriers  were  sharing  or 
chartering  space  on  board  the  same 
vessel,  each  test  participant  transmitted 
the  identical  vessel  name  as  the  vessel 
operator.  This  criterion  was  designed  to 
measure  if  each  AMS  carrier,  which 
separately  transmits  its  own  portion  of 
the  vessel's  cargo  declaration,  could 
accurately  identify  the  name  of  the 
vessel.  (If  the  vessel  name  is  not 
correctly  identified  by  each  carrier,  then 
the  AMS  cannot  associate  the  separately 
transmitted  cargo  declarations  as  part  of 
the  same  arriving  vessel  and  manifest, 
resulting  in  cargo  information  not  being 
properly  reviewed  by  Customs 
enforcement  and  regulatory  teams.) 
Customs  evaluation  of  the  data  shows 
that  98%  of  the  time  test  participants 
correctiy  identified  the  same  vessel 
name  as  the  vessel  operator,  which  is  a 
"Very  Good"  compliance  rating. 

Criterion  D  measured  whether  test 
participants  transmitted  the  correct 
arrival  date  and  time  of  the  vessel.  This 
criterion  was  designed  to  help  Customs 
assess  the  impact  of  date/time  data 
received  by  Customs  on  such  time- 
sensitive  procedures  as  general  order, 
quota,  and  formal  vessel  entry.  Ciistoms 
evaluation  of  the  data  shows  test 
participants  transmitted  the  correct 
arrival  date  and  time  of  the  vessel  only 
74%  of  the  time,  which  is  a  "Fair" 
compliance  rating. 

Criterion  E  measured  whether  test 
participants  timely  submitted — at  least 
48  hours  prior  to  tiie  vessel's  arrival  or, 
for  "short  haul"  voyages,  by  the  time  of 
arrival —  complete  cargo  declaration 
information.  This  criterion  was 
designed  to  determine  how  far  in 
advance  of  arrival  participants  could 
submit  the  cargo  declaration  data  so  that 


Customs  could  ready  appropriate 
enforcement  and  cargo  conbt)l  measures 
based  on  the  vessel's  cargo  information. 
Further,  advance  notice  of  Uie  vessel's 
cargo  expedites  the  cargo  release 
process,  which  saves  time  for  the  trade 
community.  Customs  evaluation  of  the 
data  shows  tiiat  85%  of  the  time  the 
cargo  declaration  data  was  timely 
submitted,  which  is  a  "Good" 
compliance  rating. 

Criterion  F  measured  whether  test 
participants  transmitted  complete  and 
acciirate  bill(s)  of  lading  information 
with  the  cargo  declaration  data.  This 
criterion  was  designed  to  determine 
whether  all  of  the  data  element  fields 
were  being  completed,  so  that 
appropriate  manifest  targeting  and  audit 
procedures  could  be  readied.  Customs 
evaluation  of  the  data  shows  that  83% 
of  the  time  complete  and  accurate  bill(s) 
of  lading  information  was  transmitted 
with  the  cargo  declaration  data,  which 
is  a  "Good"  compliance  rating. 

Criterion  G  measured  whether  test 
participants  timely  transmitted  all 
FROB  cargo  data  upon  arrival  at  the  first 
port  of  entry.  Although  this  data  could 
have  been  measured  within  criterion  F, 
it  was  separately  measured  because  this 
type  of  cargo  data  had  never  been 
required  by  AMS  before.  Customs 
evaluation  of  the  data  shows  that  92% 
of  the  time  all  FROB  cargo  data  was 
timely  transmitted  upon  arrival  at  the 
first  port  of  entry,  which  is  a  "Very 
Good"  compliance  rating. 

Criterion  H  measured  whether  test 
participants  released  any  cargo  prior  to 
receiving  an  electronic  release  from 
Customs.  This  criterion  was  designed  to 
measure  the  compliance  of  test 
participants  in  observing  the  cargo 
release  procedures  established  by 
Customs.  Customs  evaluation  of  the  data 
shows  that  100%  of  the  time  no 
merchandise  was  released  without 
proper  electronic  notice,  which  is  an 
"Excellent"  compliance  rating. 

Criterion  I  measured  whether  any 
penalties  were  assessed  against 
participants  because  of  manifest 
discrepancies  or  improper  cargo 
releases.  Again,  this  criterion  was 
designed  to  measure  the  compliance  of 
test  participants  in  observing  the  test 
procedures  established  by  Customs. 
Customs  evaluation  of  the  data  shows 
that  100%  of  the  time  no  penalties  were 
issued,  which  is  an  "Excellent" 
compliance  rating. 

The  factor  ratings  for  individual  test 
participants  were: 

7  had  an  overall  rating  of  "very  good'; 

8  had  a  rating  of  "good'; 

1  had  a  rating  of  "fair';  and 
1  had  a  rating  of  "poor'. 
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The  test  group's  compliance  ratings 
for  criterion  A.  B,  C,  G,  H,  and  I — all 
more  than  90%  compliant — are 
considered  sufficiently  high  enough  to 
be  acceptable  without  further  comment. 
However,  Customs  acceptance  of  the 
compliance  ratings  for  criterion  D,  E, 
and  F  merits  further  explanation. 

Customs  evaluation  of  the  criterion  D 
data,  which  measured  whether  the  date 
and  time  transmitted  by  the  test 
participant  was  the  same  as  that 
recorded  by  the  Customs  officer 
processing  the  entrance  of  the  vessel, 
revealed  that  the  low  compliance  rating 
(only  74%  of  the  time  was  the  correct 
data  transmitted  by  test  participants,  a 
"Fair"  compliance  rating)  had  more  to 
do  with  the  time  element  than  the  date 
element,  and  that  the  discrepancy  noted 
was  of  marginal  significance:  the  time 
transmitted  by  participants  was  usually 
off  by  no  more  than  an  hour  or  two. 
Accordingly,  Customs  does  not  consider 
the  74%  compliance  rate  as  detrimental 
to  the  test 

Criterion  E,  which  measured  how 
timely  complete  cargo  declaration 
information  could  be  transmitted,  and 
criterion  F,  which  measured  whether 
complete  and  acciu^te  bill(s)  of  lading 
information  was  also  transmitted  when 
the  cargo  declaration  information  was 
transmitted,  are  considered  together 
because  the  timeliness  and  accxuracy  of 
the  data  measured  are  essential  for 
Customs  to  be  able  to  perform  its  law- 
enforcement  mission.  Customs  believes 
that  the  marginally  acceptable 
compliance  ratings  scored  (85%  for 
criterion  E  and  83%  for  criterion  F, 
"Good"  compliance  ratings)  were  based 
on  performance  criteria  measures  that 
were  contingent  on  procedural,  rather 
than  substantive,  reasons  that  are 
inherent  in  shipping  programs  and  that 
the  discrepancies  noted,  again,  are  of 
marginal  significance. 

For  criterion  E,  Customs  analysis  of 
the  data  shows  that  the  compliance 
level  for  this  criteria  fell  below  90%  for 
one  reason:  short-haul  voyages,  i.e., 
vessels  arriving  in  the  U.S.  at  the  nearest 
port  of  entry  directly  from  Canada,  the 
Caribbean,  or  Mexico  with  the  voyage 
lasting  less  than  48  hours,  hi  many 
instances,  voyages  lasted  less  than  24 
hours.  Affected  participants  stated  that 
such  short-haul  voyages  coidd  not  easily 
comply  with  the  time  of  arrival 
transmission  requirement  being 
measured,  since  complete  cargo  data  is 
often  not  electronically  compiled  timely 
enough  to  be  transmitted  to  Customs. 
Since  Customs  retains  the  authority  to 
prohibit  the  release  of  cargo  until  a 
manifest  is  presented  and/or  to  require 
the  master  of  the  vessel  to  present  the 
manifest  on  the  paper  CF  1302  upon 


arrival.  Customs  believes  that  there  is  no 
good  suhstantive  reason  to  allow  this 
skewed  performance  measiue  to 
adversely  affect  the  other  successes  of 
this  test  program. 

For  criterion  F,  Customs  analysis  of 
the  data  again  shows  that  the 
compliance  level  for  this  criteria  fell 
below  90%  for  one  reason:  the 
allowance  of  amendments  to  manifest 
information  for  60  days.  Since 
amendments  to  manifest  information  are 
allowed,  this  procediu-al  circiimstance 
compromised  the  "completeness  of  the 
information">{iata  being  measured. 
However,  because  the  test  compliance 
rate  (83%)  is  comparable  to  the 
completeness  of  cargo  data  compliance 
measure  for  carriers  filing  paper  CF 
1302s,  Customs  does  not  view  this  test 
compliance  rating  as  significant. 
Further,  Customs  notes  that  while  a 
couple  of  the  participants  were  rated 
•well  below  the  83%  compliance  level  at 
the  time  of  the  evaluation,  by 
subsequently  working  with  Uiese 
participants.  Customs  has  seen 
remarkable  improvement  in  the 
compliance  results  of  these  test 
participants. 

The  Future  of  the  Program 

Customs  planned  to  modify  the  initial 
program  test  2  years  ago  regarding  the 
submission  of  empty  container 
information.  However,  the  hoped  for 
new  module  in  AMS  was  not  available 
at  that  time  and  is  oidy  now  being 
readied  for  testing.  (The  proposed 
modified  procedure  will  allow  empty 
container  information  to  be  manifested 
by  container  number  listing  only  the 
port  of  loading  along  with  the 
equipment  identification,  instead  of  by 
the  current  AMS  procedure  which 
requires  the  use  of  a  bill  of  lading 
indicating  the  container  number  in  the 
description  field  and  the  U.S.  port  of 
discharge.)  Until  this  new  module 
becomes  generally  available  for  testing, 
empty  container  information  must  be 
manifested  either  by  providing  the 
information  on  a  CF  1302  or  by  using 
the  current  AMS  procedure;  this  aspect 
of  the  program  test  remains  subject  to 
the  general  manifesting  requirements  of 
§  4.7  of  the  Customs  Regulations  (19 
CFR  4.7). 

Although  the  overall  performance 
rating  for  the  manifesting  of  FROB  cargo 
information  was  "very  good,"  this 
measure  of  the  program  test  called 
Customs  attention  to  a  peculiar 
problem,  which  ultimately  required  that 
vessels  on  certain  routes  submit  FROB 
cargo  information  on  a  CF  1302.  In  those 
situations  where  FROB  cargo  arrived  in 
the  U.S.  on  a  vessel,  then  left  on  the 
same  vessel  for  imlading  in  a  foreign 


port,  no  significant  problems  were 
encountered.  In  other  situations, 
however,  where  FROB  cargo  arrived  in 
the  U.S.  on  a  vessel  and  that  vessel  later 
arrived  at  a  foreign  port  where  the  FROB . 
cargo  was  unladened  and  reladened 
onto  another  vessel  for  discharge  in  the 
U.S.,  Customs  discovered  that  although' 
there  were  two  vessels  involved,  the  bill 
of  lading  information  for  the  FROB 
cargo  remained  the  same  for  each  vessel. 
There  were  also  other  peculiar  scenarios 
such  as  a  vessel's  voyage  number 
changes.  Presently  AMS  cannot 
accommodate  these  circum.stances. 
Therefore,  participating  carriers  must 
constantly  juggle  bill(s)  of  lading 
information  and  manipulate  bill 
numbers  to  submit  correct  FROB  cargo 
data  or  present  the  changing  FROB 
cargo  information  on  a  CF  1302. 

Customs  will  try  to  make  prc^raming 
changes  that  address  these  problems 
and  has  already  informed  the  trade  that 
enhancements  to  the  AMS  module  will 
be  made.  Comments  concerning  these 
problems  and  any  other  aspect  of  this 
NCAP  test  are  welcome. 

Conclusion 

Customs  evaluation  to  date  of  the 
performance  criteria  established  for  this 
NCAP  test  shows  that,  overall,  a  "Good" 
compliance  rating  was  scored  by  the 
participants.  Although  certain 
compfiance  ratings  are  only  marginally 
acceptable.  Customs  believes  the 
performance  criteria  measured  were 
contingent  on  procediu-al,  rather  than 
substantive,  reasons  that  are  inherent  in 
shipping  programs,  and  that  the 
discrepancies  discovered  are  of 
marginal  significance.  Accordingly, 
Customs  believes  that  the  program  test 
has  been  successful  so  far  in  achieving 
its  time-saving  and  law-enforcement 
objectives.  Fiulher,  Customs  has  found 
that  the  carrier  industry  can  sustain 
both  the  electronic  and  policy  standards 
established  for  the  test  program,  and 
that  the  trade  community  is  benefitting 
from  and  is  satisfied  with  the  program. 

Until  all  elements  of  this  program  are 
tested  and  final  regulations  are 
developed  that  permanently  provide  for 
the  program  the  testing  of  this  NCAP 
will  continue  at  least  until  December  31, 
2000.  Customs  hopes  that  the  success  of 
this  program  test  so  far  will  convince 
other  carriers  to  participate,  and  will 
continue  to  accept  applications  for 
participation  throughout  the  further 
testing  of  this  NCAP. 
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Dated:  May  21, 1999. 

Charles  W.  Winwood, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

IFR  Doc.  99-13498  Filed  5-26-99;  8:45  am] 

BHJJNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrtft  Supervision 

Proposed  Agency  infonnation 
Coilection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  contiauing  efibrt 
to  reduce  paperwork  and  respondent 
biutien,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  soUcits 
comments  on  the  Loan  Application 
Register. 

DATES:  Submit  written  comments  on  or 
before  July  26, 1999. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  hiformation 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0021.  Hand  deUver 
comments  to  the  Public  Reference 
Room.  1700  G  Street,  NW.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Niunber  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to 
"public.info®ots.treas.gov",  and  include 
your  name  and  telephone  niunber. 
hiterested  persons  may  inspect 
comments  at  the  P*ublic  Reference 
Room,  1700  G  St.  NW.,  from  9:00  a.m. 
imtil  4:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilda  Morse,  Corporate  Policy  and 
Special  Examinations,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-6238. 
SUPPLEMENTARY  INFORMATION: 
Title:  Loan  Application  Register. 
OMB  Number:  1550-0021. 
Form  Number:  Not  applicable. 
Abstract:  The  Home  Mortgage 
Disclosure  Act  (HMDA),  12  U.S.C.  2801, 
requires  this  collection  of  information. 
In  accordance  with  the  Act,  the  Federal 
Reserve  Board  (FRB)  promulgates  and 
administers  HMDA  r^iilations.  HMDA 
forms  and  collection  and  recordkeeping 


requirements  are  approved  imder  OMB 
Control  No.  7100-0247.  The  FRB 
supporting  statement  should  form  the 
decisional  basis  for  the  OMB  action. 
This  submission  discusses  the  burden 
imposed  by  the  Office  of  Thrift 
.    Supervision  (OTS)  by  requiring  that 
"Reason  for  Denial",  an  optional 
column  on  the  approved  FRB  HMDA 
form,  be  completed,  whenever 
applicable,  by  all  institutions  retmlated 
by  OTS. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit 

Estimated  Number  of  Respondents: 
3.000,000. 

Estimated  Time  Per  Respondent:  0.03 
hours. 

Estimated  Total  Annual  Burden 
Hours:  90,000  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  20. 1999. 
Frank  DiGialleonardo, 

CIO  and  Director,  Office  of  Information 
Systems. 

(FR  Doc.  99-13469  Filed  5-26-99;  8:45  am) 

BUJNQ  OOOE  STllMil-P 


ACTION:  Notice  of  receipt  of  cultural 
property  request  from  the  Government 
of  the  Kingdom  of  Cambodia. 


UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Receipt  of  Cultural  Property 
Request  From  the  Govennment  of  the 
Kingdom  of  Cambodia 

AGENCY:  United  States  Information 
Agency. 


The  Government  of  the  Kingdom  of 
Cambodia  made  a  cultural  property 
request  to  the  Government  of  the  United 
States  under  Article  9  of  the  1970 
UNESCO  Convention.  The  request  was 
received  on  May  20, 1999,  by  the  United 
States  Infonnation  Agency.  It  seeks  U.S. 
protection  of  certain  categories  of 
archaeological  material  the  pillage  of 
which,  it  is  alleged,  jeopardizes  the 
national  cultural  patrimony  of 
Cambodia.  In  accordance  with  the 
provisions  of  the  Convention  on 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2603  et  seq.)  the  request  will 
be  reviewed  by  the  Cultural  Property 
Advisory  Committee  which  will 
develop  recommendations  before  a  final 
determination  is  made. 

Dated:  May  21, 1999. 
Harriet  L.  Elam, 

Acting  Director.  United  States  Information 
Agency. 

[FR  Doc.  99-13512  Filed  5-26-99;  8:45  am) 

BUJNG  CODE  nSO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Meeting  of  the  Cultural 
Property  Advisory  Committee 

AGENCY:  United  States  hiformation 
Agency. 

ACTION:  Notice  of  meeting  of  the 
Cultural  Property  Advisory  Committee. 


The  Cultural  Property  Advisory 
Committee  will  meet  on  Monday,  June 
14, 1999,  from  approximately  9:30  a.m. 
to  approximately  5  p.m.,  and  on  June  15 
from  approximately  9  a.m.  to 
approximately  12  noon,  at  the  U.S. 
Information  Agency,  Room  840,  301  4th 
St.,  SW.,  Washington,  DC,  to  review  a 
cultural  property  request  frtim  the 
Government  of  the  Kingdom  of 
Cambodia  to  the  Government  of  the 
United  States  seeking  protection  of 
certain  archaeological  materials.  A 
portion  of  the  meeting,  from 
approximately  9:30  a.m.  to 
approximately  11  a.m.  on  Jime  14,  will 
be  open  to  interested  parties  wishing  to 
provide  comment  to  the  Committee  that 
may  have  relevance  to  this  request.  The 
Cambodia  request,  submitted  under 
Article  9  of  the  1970  Convention  on  the 
Means  of  Prohibiting  and  Preventing  the 
Illicit  Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property,  will  be 
considered  in  accordance  with  the 
provisions  of  the  Convention  on 
Cidtural  Property  Implementation  Act 
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(19  U.S.C.  2601  et  seq.,  Pub.  L.  97-446). 
Since  review  of  this  matter  by  the 
Committee  will  involve  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  action,  the 
meeting  from  approximately  11  a.m.  to 
approximately  5  p.m.  on  Jime  14,  and 
from  approximately  9  a.m.  to  12  noon 
on  June  15,  will  be  closed  pursuant  to 
5  U.S.C.  552b(c)(9)(B)  and  19  U.S.C. 
2605(h).  Persons  wishing  to  attend  the 
open  portion  of  the  meeting  on  June  14 
firom  approximately  9:30  a.m.  to 
approximately  11  a.m.,  must  notify  the 


cultural  property  office  at  (202)  619- 
6612  no  later  than  5  p.m.  (EDT) 
Thursday,  June  10, 1999,  to  arrange  for 
admission. 

Determinatian  to  Close  Portion  of  the 
Meeting  of  the  Cultural  Property 
Advisory  Committee,  June  14  and  15, 
1999 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B),  and  19  U.S.C.  2605(h).  I 
hereby  determine  that  the  portion  of  the 
Cultural  Property  Advisory  Committee 
meeting  on  Jime  14, 1999,  from 
approximately  11  a.m.  to  approximately 


5  p.m.,  and  on  June  15, 1999,  from 
approximately  9:30  a.m.  to 
approximately  12  noon,  at  which  there 
will  be  deliberation  of  information  the 
premature  disclosiue  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
will  be  closed. 

Dated:  May  21, 1999. 
Harriet  L.  Elam, 

Acting  Director,  United  States  Information 
Agency. 

[FR  Doc.  99-13513  Filed  5-26-99;  8:45  ami 
BOJJNG  CODE  8230-01-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
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issued  as  signed  documents  and  appear  in 
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elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  97-D014] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Single 
Process  Initiative 

Correction 

In  rule  document  99-7136,  beginning 
on  page  14398,  in  the  issue  of  Thursday, 
March  25, 1999,  make  the  following 
correction(s): 

252^11-7005    [Corrected] 

1.  On  page  14399,  in  the  second 
column,  in  section  252.211-7005, 
paragraph  (b),  in  the  ninth  line, 
'  'www.  dcmc.hg.  dla.mil/spi/dbreport/ 
modified.xls.  "shoiild  read 
"www.dcmc.hq.dla.mil/spi/dbreport/ 
modified.xls." 


2.  On  page  14399,  in  the  second 
column,  in  section  252.211-7005, 
paragraph  (d),  in  the  third  hne, 
"Contract"  should  read  "Contractor". 
[FR  Doc.  C9-7136  Filed  5-26-99;  8:45  am] 

BHJJNGCOOE  1SOS-01-0 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

Correction 

In  notice  document  99-1 1 742 
beginning  on  page  25312  in  the  issue  of 
Tuesday,  May  11, 1999,  make  the 
following  corrections: 

1.  On  page  25312,  in  the  second 
column,  "N017252-2"  should  read 
"N01 752-2". 

2.  On  page  25313,  in  the  first  column, 
"N017S2-3"  should  read  "N01752-3". 

[FR  Doc.  C9-n742  Filed  5-26-99;  8:45  am] 

BILLING  CODE  1S0S-01-D 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

Correction 

In  notice  document  99-11401 
appearing  on  page  24394  in  the  issue  of 


Federal  Register 

Vol.  64,  No.  102 

Thursday,  May  27,  1999 


Thursday,  May  6, 1999,  make  the 
following  correction: 

In  the  second  column,  under  the  first 
Agreement  No.  entry  "202-011526-002" 
should  read  "203-011526-002". 
(FR  Doc.  C9-11401  Filed  5-26-99;  8:45  am] 
BILLING  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-4] 

Amendment  of  Class  E  Airspace; 
Thomson,  GA 

Correction 

In  rule  document  99-12277, 
appearing  on  page  26656,  in  the  issue  of 
Monday,  May  17, 1999,  make  the 
following  correction: 

S71.1    [Corrected] 

On  page  26656,  in  the  third  column, 
under  the  heading  ASO  GA  E5 
Thomson,  GA  [Revised],  in  the  second 
line,  "long.  82°31'100"W)"  should  read 
"long.  82°31'0O"W". 
[FR  Doc.  C9-12277  Filed  5-26-99;  8:45  am] 
BILLmOCOOE  1SOS-01-0 
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GENERAL  SERVICES 
A0MM8TRAT10N 

41CFRCIwplw301 

[FTNAmMtfewnttl] 


IR  PiOfWBi 


:  Office  of  Goveramentwide 
Policy.  GSA. 
action:  Final  role. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR) 
Amendment  75,  as  cwrected,  puMi^ed 
in  the  Federal  Regieter  aa  Wednesday, 
February  10. 1999  (64  FR  6550),  to 
combine  certain  localities  and  increase 
the  maximum  lodging  amounts  in  the 
States  of  Flwida,  Massachusetts,  and 
Minnesota,  and  to  remove  an  mtry  in 
the  State  of  Massachusetts. 
DATES:  This  final  rule  is  effective  May 
27, 1999,  and  applies  to  travel 
pOTfbrmed  on  at  aft«-  May  27, 1999. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Harte,  Office  (A  Govonmoitwide  Pc^cy, 
Travel  and  Transportation  Manag«nent 
Policy  Division,  at  202-501-1538. 
SUmfMENTARV  RVORMATION: 

A.  Backgreuad 

The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 


data,  has  determined  that  current 
lodging  allowances  for  the  localities  of 
St.  Petorsburg,  Tampa,  and  Tallahassee. 
Flc»ida;  Middlesex  County, 
Massachusetts:  and  Dakota  County, 
Minneapolis,  and  St.  Paul,  Miimesota, 
do  not  adequately  reflect  the  cost  of 
lodging  in  diose  areas.  To  jnovide 
adequate  per  di«n  reimtmrsemant  fn- 
Federal  employee  travel  to  those  areas, 
the  maximum  lodging  allowances  are 
changed.  Also,  the  per  diem  localities  of 
St.  Petersburg  and  Tampa.  Florida,  and 
Minneapolis  and  St.  Paul.  Minnesota, 
are  revised  to  cc»ibine  the  localities 
withxD  each  State;  and  the  per  diem 
locality  of  Lowell  (Middlesex  Coimty 
(except  Camlsic^)).  Massachusetts,  is 
removed. 

B.  Regirfatory  FlenUlity  Ad 

This  final  rule  is  not  required  to  be 


puUished  in  the  Fednal  RiigielBi  fur 
notice  and  comment;  thoefne,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C  Ezeartive  Order  12tW 

GSA  has  determined  that  this  rule  is 
not  a  significant  regulatwy  action  for 
the  purposes  of  Executive  Order  12866 
of  September  30, 1993. 

D.  Piynwerk  Reductien  Act 

The  P{^)CTWoik  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  recordkeeping  or  information 
coUecticm  requirem«its,  or  the 


collection  of  information  from  offenvs, 
contractcvs,  or  m«nbers  of  the  public 
which  require  the  api»oval  of  the  Office 
of  Management  uid  Budget  under  44 
U.S.C501e(se9. 

E.  Small  Business  Regulatory 
Enfbrcemoit  Fairness  Act 

This  final  rule  is  also  exraapt  from 
congressional  review  (wescnbed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  af  Svkfecls  in  41 CFR  Chafter  an 

Govonment  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
pceamUe,  under  5  U.S.C.  5701-5709. 41 
CFR  chapt«  301  is  aaoided  as  fi^ows: 

CHAPTER  301— TEMPORARY  DUTY 
(TCVY)  TRAVEL  ALLOWANCES 

Appendix  A  to  chapter  301  is 
amended  by  ranoving  the  entry  Lowell 
(Middlesex  County  (except  CamMdge)) 
under  the  State  of  Massachusetts,  and 
by  revising  the  entries  under  the  State 
of  Florida,  St.  Petersburg,  Tallahassee 
and  Tampa;  under  die  State  of 
Massachusetts,  Camlvidge;  and  under 
the  State  of  Minnesota,  Dakota  County. 
Minneapcdis.  and  St.  Paul,  to  read  as 
follows: 

Appendix  A  te  OMftH- 3S1— 
Prescribed  Maxunui  Per  Dion  Rates 
iin- Conns 


Perdmn  locality 


Key  city' 


County  and/or  other  defined  location  2,  3 


Maximum 

Maximum 

lodging 

amount 

M&IE 

(room  rate 

rBte(b) 

only-no 

taxes) 

(a) 

Maximum 

perdtem 

amount  rate 

rBte4 

(c) 


FLORIDA 


St.  Petersburg/Tampa Pinellas  and  Hillsborough. 

(January  1-April  30)  105 

(May  1-Decemt)er  31) 86 • 

,  •  •  • 

Tallahassee Leon 

«  •  •  • 

MASSACHUSETTS 

•  •  •  • 

Cambridge Middlesex  County 


38 
65 


143 
124 


34 


109 


46 


155 


MINNESOTA 


Dakota  County  Dakota  County 


75 


34 


109 
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Per  diem  locality 


Key  city" 


Maximum 

Maximum 

lodging 

amount 


Maximum 
.  M&IE  per  diem 

County  and/or  other  defined  location  2.  3        (room  rate  *        rate  (b)         =     ^""^ 

only-TK)  "3"  ^ 

taxes)  (c) 

(a) 


Minneapolis/St.  Paul  Hennepin  County  and  Fort  Snelling  Military 

Resen/ation  and  Navy  Astronautics  Group 
Detav'hment  BRAVO),  Rosemount;  and 
Ramsey  County. 


85 


46 


131 


Dated:  May  18, 1999. 
David.  J.  Barram, 

Administrator  of  General  Services. 

[FR  Doc.  9»-13123  Filed  5-^26-99;  8:45  am) 

BILLINQ  CODE  6a2l>-44-P 


GENERAL  SERVICES 
AOMIMSTRATK>N 

41  CFR  Chapter  301 
RIN  3090-AG9e 
[FTR  AimndnMitt  82] 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Ratea  in  Colorado,  Georgia, 
andNewYorIc 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
Federal  Travel  R^ulation  (FTR) 
Amendment  75,  as  corrected,  published 
in  the  Federal  Register  on  Wednesday, 
February  10, 1999  (64  FR  6550),  to 
increase  the  maximum  lodging  amotmts 
in  the  States  of  Colorado,  Georgia  and 
New  York. 

DATES:  This  final  rule  is  effective  May 
27, 1999,  and  applies  to  travel 
performed  on  or  after  May  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  Office  of  Govemmentwide  Policy, 
Travel  and  Transportation  Management 
Policy  Division,  at  202-501-1538. 
SUPPLEMENTARY  INFORMATION: 


A.  Backgnmnd 

The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 
data,  has  determined  that  ciurent 
lodging  allowances  for  the  localities  of 
Adams  County  (Adams  County),  Denver 
(Denver  County),  and  Jefferson  County 
(Jefferson  Coimty),  Colorado;  Cobb 
County  (Cobb  County)  and  DeKalb 
County  (DeKalb  Coxmty),  Georgia;  and 
Nassau  County  (Nassau  County)  and 
Suffolk  Coimty  (Suffolk  County),  New 
York,  do  not  adequately  reflect  the  cost 
of  lodging  in  those  areas.  To  provide 
adequate  per  diem  reimbursement  for 
Federal  employee  travel  to  those  areas, 
the  maximum  lodging  allowances  are 
changed.  Also,  under  the  State  of  New 
York,  the  per  diem  localities  of  Great 
Neck  and  Nassau  County  are  revised  to 
more  clearly  define  the  applicable 
county  and/or  other  defined  location. 

B.  Executtve  Order  12886 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regiilatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 


impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 

E.  Small  Business  Regniatmy 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  imder  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  pwsonnel. 

List  of  Sul^ects  in  41  CFR  Chapter  301 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  xmder  5  U.S.C.  5701-5709, 41 
CFR  chapter  301  is  amended  as  follows: 

CHAPTER  301— TEMPORARY  DtfTY 
(TOY)  TRAVEL  ALLOWANCES 

App>endix  A  to  chapter  301  is 
amended  by  revising  the  entries  under 
the  State  of  Colorado,  Adams  County, 
Denver  (Denver  County)  and  Jefferson 
County;  imder  the  State  of  Georgia, 
Cobb  County  and  DeKalb  County;  and 
under  the  State  of  New  York,  Great  Neck 
(Nassau  Coimty),  Nassau  County  and 
Suffolk  County,  to  read  as  follows: 

^pendix  A  to  Chapter  301— 
Prracribed  Maximum  Per  Diem  Rates 
forConus 


Per  diem  locality 


Key  city  1 


County  and/or  other  defined  location  ^j 


Maximum 
lodging 
amount 

(room  rate 

only-no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate  4 

(c) 


Adams  County Adams  County 


COLORADO 


73 


111 
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Per  diem  locality 


Key  city  ^ 


County  and/or  other  defined  location  ^ J  only-no 

taxes) 
(a) 


Maximum 
lodging 


Maximum 

per  diem 

rate  4 

(c) 


Denver Denver  

•                             •  • 

Jefferson  County Jefferson  County 


83 


42 
34 


125 
103 


GEORGIA 


Cobb  County  Cobb  County  ... 

DeKalb  County DeKalb  County 


78 

34 

112 

* 

* 

78 

34 

112 

NEW  YORK 


Great  Uodk That  part  of  Nassau  County  defined  as 

north  of  the  Southern  States  Parkway 
(see  Nassau  County). 

.  •  •  • 

Nassau  County That  part  of  Nassau  County  not  defined  as 

north  of  the  Southern  States  Parkway 
(see  Great  Neck). 

.  •  •  • 

Suffolk  County Suffolk  County 


190 


120 


155 


42 


38 


38 


232 


158 


193 


Dated:  May  18, 1999. 
David  J.  Bairam, 

Administrator  of  General  Services. 

[FR  Doc.  99-13124  Filed  5-26-99;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  300-80 
RtN3090-AG88 

[FTR  Amendment  83] 

Federal  Trade  Regulation;  Travel  and 
Relocation  Expenaee  Test  Programs 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  amending  the 
Federal  Travel  Regulation  (FTR)  to  add 
authority  to  implement  sections  of  the 
Travel  and  Transportation  Reform  Act 
of  1998,  which  authorize  Federal 
agencies  to  conduct  travel  and 
relocation  expenses  test  programs  when 
determined  by  the  Administrator  of 


General  Services  to  be  in  the  interest  of 
the  Government.  This  change  will 
permit  agencies  to  test  new  and 
innovative  methods  of  reimbursing 
travel  and  relocation  expcnscc  without 
seeking  a  waiver  of  current  rules  or 
authorizing  legislation.  It  will  also  assist 
the  Government  in  determining  whether 
such  innovations  provide  advantageous 
and  effective  travel  and  transportation 
costs  and  processes. 
EFFECTIVE  DATE:  May  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  Travel  Team  Leader,  Travel  and 
Transportation  Management  Policy 
Division  (MTT),  telephone  202-501- 
0483. 

SUPPLEMENTARY  INFORMATION:  On 
October  19, 1998,  the  President  signed 
into  law  the  Travel  and  Transportation 
Reform  Act  of  1998  (the  Act)  (Pub.  L. 
105-264).  This  change  will  implement 
the  provisions  of  the  Act  authorizing 
travel  and  relocation  expenses  test 
programs  designed  to  enhance  cost 
savings  or  other  efficiencies  that  may 
accrue  to  the  Government.  This  final 
rule  is  written  in  the  plain  language 
style  of  regulation  writing  as  a 
continuation  of  GSA's  effort  to  make  the 


FTR  easier  to  understand  and  use.  A 
proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  on  Wednesday,  February  10, 
1999  (64  FR  6590).  No  comments  were 
received. 

A.  ExecutiTe  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  pvuposes  of  Executive  Order 
12866  of  September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  tJie  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 
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D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescrilwd  imder  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  300-80 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  300-80  is  added 
to  read  as  follows: 

PART  3(XMM>— TRAVEL  AND 
RELOCATION  EXPENSES  TEST 
PROGRAMS 

o6G* 

300-80. 1    What  is  a  travel  and  relocation 

expenses  test  program? 
300-80.2    Who  may  authorize  such  test 

programs? 
300-80.3    What  must  be  done  to  apply  for 

test  program  authority? 
300-80.4    How  many  test  programs  may  be 

authorized  by  GSA  throughout  the 

Government? 
300-80.5    What  factors  will  GSA  consider  in 

approving  a  request  for  a  travel  or 

relocation  expenses  test  program? 
300-80.6    May  the  same  agency  be 

authorized  to  test  travel  and  relocation 

expenses  programs  at  the  same  time? 
300-80.7    What  limits  are  there  to  test 

programs? 
300-^.8    What  is  the  maximum  duration  of 

test  programs? 
300-80.9    What  reports  are  required  for  a 

test  program? 
300-80.10    When  does  the  authority  of  GSA 

to  authorize  test  programs  expire? 

Authority:  5  U.S.C  5707,  5710,  5738,  and 
5739. 

PART  300-80— TRAVEL  AND 
RELOCATION  EXPENSES  TEST 
PROGRAMS 

§  300-80.1    What  is  a  travel  and  relocation 
•xpenses  test  program? 

It  is  a  program  to  permit  agencies  to 
test  new  and  innovative  methods  of 
reimbursing  travel  and  relocation 


expenses  without  seeking  a  waiver  of 
current  rules  or  authorizing  legislation. 

§300-80.2    Who  may  authorize  such  test 
programs? 

The  Administrator  of  General  Services 
may  authorize  an  agency  to  conduct 
such  tests  when  the  Administrator 
determines  such  tests  to  be  in  the 
interest  of  the  Government. 

§300-80.3    What  must  be  done  to  apply  for 
test  program  authority? 

The  head  of  the  agency  or  designee 
must  design  the  test  program  to  enhance 
cost  savings  or  other  efficiencies  to  the 
Government  and  submit  in  writing  to 
the  Administrator  of  General  Services 
(Attention:  MTT),  1800  F  Street,  NW, 
Washington,  DC  20405: 

(a)  An  explanation  of  the  test 
pronam; 

(b)  If  applicable,  the  specific 
provisions  of  the  FTR  from  which  the 
agency  is  deviating  (travel  and/or 
relocation); 

(c)  An  analysis  of  the  expected  costs 
and  benefits;  and 

(d)  A  set  of  criteria  for  evaluating  the 
efiectiveness  of  the  program. 

§300-80.4    How  many  test  programs  may 
be  authorized  by  GSA  throughout  the 
government? 

No  more  than  10  travel  expense  test 
programs  and  10  relocation  expense  test 
programs  may  be  conducted  at  the  same 
time. 

§300-60.5    Whrtteetors  win  GSA  consider 
in  approving  a  request  for  a  travel  or 
relocation  expenses  test  program? 

The  following  factors  will  be 
considered: 

(a)  Potential  savings  to  the 
Government. 

(b)  Application  of  results  to  other 
agencies. 

(c)  Feasibility  of  successful 
implementation. 

(d)  Number  of  tests,  if  any,  already 
authorized  to  the  same  activity. 

(e)  Whether  the  request  meets  the 
requirements  of  §  300-80.3. 


(f)  Other  agency  requests  under 
consideration  at  the  time  of  submission. 

(g)  Uniqueness  of  proposed  test. 

§300-80.6    May  the  same  agency  be 
authorized  to  test  travel  and  relocation 
expenses  programs  at  the  same  time? 

Yes,  if  authorized,  both  test  programs 
may  be  conducted  by  the  same  agency 
at  the  same  time. 

§300-80.7    What  llmtts  are  there  to  test 
programs? 

None.  When  authorized  by  the 
Administrator  of  General  Services,  the 
agency  may  pay  any  necessary  travel  or 
relocation  expenses  in  heu  of  payments 
authorized  or  required  under  chapters 
301  and  302  of  this  title. 

§300-60.8    What  Is  the  maximum  duration 
of  test  programs? 

The  test  program  may  not  exceed  24 
months  from  the  date  the  test  is 
authorized  to  begin. 

§300-60.9    What  reports  are  required  for  a 
test  program? 

Two  reports  are  required: 

(a)  The  Administrator  of  General 
Services  must  submit  a  copy  of  an 
approved  test  program  to  Congress  at 
least  30  days  Irafore  the  effective  date  of 
the  authorized  test  program. 

(b)  The  agency  authorized  to  conduct 
the  test  program  must  submit  a  report 
on  the  results  of  the  test  program  to  the 
Administrator  of  General  Services 
(Attention:  MTT),  1800  F  Street,  NW, 
Washington,  DC  20405,  and  to  Congress 
within  3  months  after  completion  of  the 
program. 

§300-60.10    When  does  the  authority  of 
GSA  to  authorize  test  programs  expire? 

The  authority  to  conduct  test 
programs  expires  on  October  20,  2005. 

Dated:  May  7, 1999. 
David  J.  Barram, 

Administrator  of  General  Services. 

[PR  Doc.  99-13125  Filed  5-26-99;  8:45  amj 
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3 25223 

6 25223 

38CFR 

4 25202 

36 28363 

21 23769.  26297 

PropoMd  Rules: 

4 25246 

17 23812,27733 

39CFR 

PropoMd  Rules: 

111 28130 

40CFR 

Ch.  VII 25126 

9 23906,  25126,  27450, 

27919 

35 23734 

51 26298 

52 23774,  24949,  25210, 

25214,  25822,  25825,  25828, 

26306,  26876,  26880,  27179. 

27465,  27699,  28250.  28745, 

28748.  28753,  28757 

60 24049.  24511.  26484. 

27623 

61 24288 

62 25831 

63 24288,  24511,  26311, 

27450 

68 28696 

70 23777 

72 25834,28564 

73 25834 

75 28564 

81 24949 

85 23906 

86 23906 

88 23906 

136 .,. 26315 

180 24292,  25439.  25448. 

25451.  25842.  27182,  27186. 

27197,  28363.  28371.  28375. 

28377,  28384 

232 25120. 

260 26315 

261 25410 

262 25410 

268 25410,28387 

271 23780 

300 24949,26883 

600 23906 

Proposed  Rules: 

52 23813.  24117.  24119. 


24549.  24988,  24989,  25854. 

25855.  25862.  26352,  26926. 
26927,  27223 

55 28775 

60 .....26569 

62 .-, „ 25863 

68 „ „„ 28702 

70 23813 

80 26004,26142 

81 24123,  27734 

85 26004 

86 26004,26142 

112 26926 

141 25964,  27942 

142 25964.27942 

143 25964.27942 

144 27741 

146 27741 

147 27744 

180 27223.  27943.  27947 

194 25863.26713 

271 23814.25258 

300 24990 

444 26714 

41  CFR 

Ch.  301 28878.  28879 

300-80 28880 

42  CFR 

405 25456 

410 25456 

413 25456 

414 25456 

415 25456 

424 25456 

485 25456 

498 24957 

Proposed  Rules: 

36 28778 

405 24549 

412 24716 

413 24716 

483 24716 

485 24716 


43  CFR 

4 


.26240 


44  CFR 

59 24256 

61 24256 

62 .-. 27705 

64 24512.24957 

65 24515.  24516,  26690. 

26692 

67„ 2451 7,  26694 

77 ,.., — „„„ 28103 

80 28103 

81 28103 

82 28103 

83 28103 

152 28103 

207 28103 

220 28103 

221 28103 

222 28103 

301 28103 

303 28103 

306..... — 28103 

308.... 28103 

320 28103 

324 „....„ 28103 

325 28103 

328 28103 

333 28103 


336 28103 

Proposed  Rulee: 

67 24550.26715 

45  CFR 

Propoced  Rules: 

2505 25260 

46  CFR 

5 28054 

16 25407 

500 23545 

501 23545 

502.. 23551 

503 23545 

504 23545 

506 23545 

507....„ 23545 

508 23545 

514 23782 

530 23782 

535 23794 

540 23545 

545 23551 

550 ..„ 23551 

551 23551 

555 23551 

560 23551 

565 23551 

571 „ 23551 

572 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

rrnmiied  Rul^* 

356 24311 

47  CFR 

1 26883.  27200 

17.... 27471 

20 26885 

24 26887 

73 24522.  24523,  26327. 

26697.  27710 

74 24523 

76 28106 

80 26885 

87 27471 

Propoeed  Rules: 

1 23571.28130 

22 23571,28130 

24 23571,28130 

26 23571 ,  281 30 

27 23571.28130 

64 26927 

73 23571,  24565,  24566. 

24567.  24996.  24997,  24998, 
26717,  26718.  26719.  26720. 
28130.  28131.  28132,  28133, 
28424,  28425,  28426.  28427 

74 „., 23571 .  28130 

80 23571,28130 

87 23571.28130 

90 23571,28130 

95 23571.28130 

97 23571.28130 

100 28130 

101 23571 

48.CFR 

213 24528 

222 ; 28109 

225 24528.24529 

232 28109 


237 28109 

252 24528.  24529,  28875 

253 28109 

715 25407 

1815 25214 

1816 25214 

1819 25214 

1852 25214 

Propoeed  Rules: 

1 26264 

12 26264 

16 24472 

23 26264 

31 27654,  28330 

45 23982 

48 24472 

52 23982,  24472,  26264 

201  .„ 281 34 

213 28134 

215 23814 

1845 26721 

1852 26721 

49  CFR 

1 24959 

1 71 28030 

173 28030 

177 28030 

178 28030 

180 28030 

216 25540 

223 25540 

229 25540 

231 25540 

232 25540 

238 „ 25540 

531 27201 

541 28110 

571 27203 

575 27921 

Proposed  Rules: 

107 28135 

192 28136 

229 23816 

231 23816 

232 23816 

260 27488 

360 24123 

387 24123 

390 24128 

396 24128 

544 26352 

567 27499 

568 27499 

573 27227 

577 27227 

605 23590 

61 1 25864 

1244 26723 

SO  CFR 

17 25216,  28392,  28393, 

28403 

216 27925,  28114,  28121 

222 25460,  27206,  28761 

223 25460,  27206,  28761 

226 24049 

230 28413 

285 27207 

300 26890 

600 24062,27928 

648 24066 

660 24062.  24078.  26328. 

27928 

679 24960,  25216,  27208. 

27476 
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17 .25263, 26725.  27747. 

28136.  28142.  28778 

20 - -...23742 

223 —....»....__ -..26365 

224 .26355 

226 .24996.  26355 

600 27749 

622 i7750.  27951.  27952 

640 - 27962 

648 .25472.  27749 

660 58143 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  27,  1999 

COyMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  sturgeon; 
published  4-19-99 
Atlantjc  coastal  fisheries- 
Atlantic  sturgeon; 
published  2-26-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  published  5-27-99 
EQUAL  EMPLOYMENT 
OPPORTUNTTY  COMMISSION 
Employment  discrimination 
complaint  procedures  for 
previously  exempt  State  and 
local  government 
employees;  published  5-27- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile  radio 
sendees  number  portability 
obligations  and  telephone 
number  portability; 
published  4-27-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Per  diem  localities; 

maximum  lodging  and 

meal  allowances; 

published  5-27-99 
Travel  and  relocation 

expenses  test  programs; 

published  5-27-99 

NATIONAL  CREOn  UNION 
ADMINISTRATION 

Credit  unions: 
Mergers  or  conversions  of 
federally-insured  credit 
unions- 
Mutual  savings  banl<s; 
published  5-27-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment;  published  5-27- 
99 
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TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  published  4-27-99 

Merchant  marine  officers  and 
seamen: 

Management  infonmation 
system  requirements; 
chemical  drug  testing; 
published  4-27-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  published  5-12-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  AdministFation 
Motor  vehicle  safety 
standards: 
Metric  conversion — 
Weights  and  measures 
systems;  published  5- 
27-98 
Weights  arxJ  measures 
systems;  published  9- 
24-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE  « 
DEPARTMENT 
Animal  and  Plant  HeaMi 
Inspection  Service 

Animal  welfare: 
Marine  mammals— 
Swim-with-the-dolphin 
interactive  programs; 
comments  due  by  6-1- 
99;  published  4-2-99 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  and 
swine;  semen,  embryos, 
and  products;  aitemative 
ports  of  entry — 
Memphis,  TN;  comments 
due  by  6-1-99; 
published  4-30-99 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice, 
and  upland  cotton; 
production  flexibility 
contracts;  comments  due 
by  6-2-99;  published  5-5- 
99 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Packers  and  stockyards 
regulatkins: 


Feed  weights;  comments 
due  by  6-1-99;  published 
4-2-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdmlnlstratkN) 

Atiantk:  tuna  fisheries: 
Bluefin  tuna;  comments  due 
by  6-1-99;  published  5-19- 
99 

Fishery  conservatwn  and 
management: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
arxj  black  sea  bass; 
comments  due  by  6^1- 
99;  published  4-30-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammable  Fabrics  Act: 

Carpets  and  rugs;  surface 

fiammability  standard; 

comments  due  by  6-1-99; 

published  3-17-99 
ChiMren's  sleepwear  (Sizes 

0-6X  and  7-14); 

flammabiMty  standards; 

comments  due  by  6-1-99; 

published  3-17-99 
Matrasses  and  matress 

pads;  fiammability 

standards;  comments  due 

by  6-1-99;  published  3-17- 

99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Strategic  ozone  protectkx)— 
HCFC  productkxi,  in^xxt 
and  export;  aJkjwance 
system;  comments  due 
by  6-4-99;  published  4- 
5-99 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-3-99;  published  5-4-99 
Clean  Air  Act: 

State  operating  permits 
programs — 

New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
Now  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  t)y 
6-3-99;  published  5-4-99 
Superfund  programs: 
Toxic  chemrcal  release 
reporting;  community-right- 
to-krK)w — 

Safety  Kleen  Corp.; 
comments  due  by  6-1- 
99;  published  3-31-99 


Water  pollution  control: 
Ocean  dumping;  site 
designatk>ns — 
San  Francisco  Deep 
Ocean  Disposal  Site, 
CA;  comments  due  t)y 
6-1-99;  published  4-29- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  statkxis;  table  of 
assignments: 
Mk^higan;  comments  due  by 

6-1-99;  piAlished  4-15-99 
NetMaska;  comments  due  by 

6-1-99;  published  4-16-99 
Nevada;  comments  due  by 

6-1-99;  published  4-16-99 
New  Mexico:  comments  due 

by  6-1-99;  published  4-16- 

99 

Televiskxi  statkxis;  table  of 
assignments: 
Arizona  and  Nevada; 
comments  due  by  5-31- 
99;  published  4-29-99 

GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  rules;  contments 
due  by  6-1-99;  published  3- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

OEPARTMENT 

Publk:  and  Indian  housing: 
PuWk:  housing 
modemizatkxi — 
Comprehensive 
Improvement  Assistarx:e 
Program;  comments 
due  by  6-1-99: 
published  4-30-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing— 
Federal  oil  and  gas 
resources;  protectxxi 
against  drainage  by 
operatkxis  on  neaity 
lands  resulting  in  tower 
royalties  from  Federal 
leases;  comments  due 
by  6-4-99;  published  4- 
12-99 

Performance  standards  in 
lieu  of  current 
prescriptive 

requirements;  comments 
due  by  6-4-99; 
published  3-26-99 

INTERIOR  DEPARTMENT 

Fish  and  WiMIKe  Service 

Endangered  and  threatened 
species: 

Rhadine  exHis,  etc.  (nine 
invertebrate  species  from 
Bexar  County,  TX); 


VI 
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comments  due  by  5-31- 
99,  published  4-7-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Zaiepon;  placement  into 
Schedule  IV;  comments 
due  by  6-4-99;  published 
5-5-99 
JUSTICE  DEPARTMENT 
National  Instant  Criminal 
Background  Check  System: 
Firearms  transactions; 
information  retention; 
comments  due  by  6-1-99; 
published  3-3-99 
UVBOR  DEPARTMENT 
Mine  SirfMy  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Hazard  communication; 
comments  due  by  6-1-99; 
published  3-30-99 

LEGAL  SERVICES 
CORPORATION 

Timekeeping  requirements; 

republk^atkHi;  comments  due 

by  6-4-99;  published  4-5-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Prevailing  rate  systems; 

comments  due  by  6-2-99; 

published  5-3-99 

SMALL  BUSINESS 
ADMINISTRATION 

Organization,  functions,  and 
authority  delegations: 
Disaster  Area  Counsel  et 

al.;  administrative  claims 

approval,  denial,  etc.; 

comments  due  by  6-1-99; 

published  4-29-99 


Small  business  size  standards: 
Manufacturer  and 
remanufacturer;  definitions 
as  they  apply  to  computer 
industry;  comments  due 
by  6-1-99;  published  4-1- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
New  York;  comments  due 
by  6-1-99;  published  3-31- 
99 
Drawbridge  operations: 
Florida;  comments  due  by 
6-4-99;  published  4-5-99 
Ports  and  waterways  safety: 
Detroit  River,  Ml;  safety 
zone;  comments  due  by 
5-31-99;  published  5-3-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Service  difficulty  reports; 
comments  due  by  6-1-99; 
published  4-15-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  6-3-99;  published  5-4- 
99 
Allison  Engine  Co.,  Inc.; 
comments  due  by  6-4-99; 
published  4-5-99 
Bell  Helicopter  Textron,  Inc.; 
comments  due  by  6-1-99; 
published  4-1-99 
Boeing;  comments  due  by 
6-1-99;  published  4-2-99 
ETipresa  Brasileira  de 
|Aeronautica  S.A.; 
I  comments  due  by  6-4-99; 
^blished  5-5-99 


General  Electric  Co.; 

comments  due  by  6-4-99; 

published  4-5-99 
Lockheed;  comments  due 

by  6-1-99;  published  4-16- 

99 
Saab;  comments  due  by  6- 

1-99;  published  5-7-99 
Class  D  airspace;  comments 
due  by  6-1-99;  published  4- 
1-99 
Class  D  airspace;  correction; 
comments  due  by  6-1-99; 
published  4-12-99 
Class  D  and  Class  E 
airspace;  comments  due  by 
6-1-99;  published  4-29-99 
Class  E  airspace;  comments 
due  by  5-31-99;  put>lished 
4-8-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  k)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  432/P.L.  106-29 

To  designate  th0  North/South 
Center  as  the  Dante  B. 
Fascelf  North-South  Center. 
(May  21,  1999;  113  Stat.  54) 

H.R.  669/P.L.  106-30 

To  amend  the  Peace  Corps 
Act  to  authorize  appropriations 
for  fiscal  years  2000  through 
2003  to  carry  out  that  Act, 
and  for  other  purposes.  (May 
21,  1999;  113  Stat.  55) 

H.R.  1141/P.L.  106-31 

1999  Emergency 
Supplemental  Appropriations 
Act  (May  21,  1999;  113  Stat. 
57) 

Last  List  May  18,  1999 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-meiil  to 
listprocOliiclcy.fed.gov  with 
the  text  rnessage: 

subscribe  PUBLAWS-L  Your 

Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
sen/ice.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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Agricultural  Marketing  Service 

RULES 

Cotton  classing,  testing,  and  standards: 
Classification  services  to  growers;  1999  user  fees,  28883- 
28884 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Animal  welfare: 

Confiscation  of  animals,  28940-28942 
Veterinary  services;  import  or  entry  services  at  ports,  user 
fees,  28942-28944 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  29034- 
29035^ 
Grants  and  cooperative  agreements;  availability,  etc.: 
Diabetic  hypoglycemia  by  non-  or  minimally-invasive 

techniques;  detection  and  monitoring,  29035-29036 
Hmnan  immunodeficiency  virus  (HIV) — 
Social  and  environmental  interventions  to  reduce  HIV 
incidence,  29036-29039 
State-based  Core  Injury  Program  Development,  29039- 
29042 
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National  Vaccine  Advisory  Committee,  29042 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Citizens  Advisory  Committee,  29042 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29042- 
29043 

Commerce  Department 

See  Economic  Development  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  28971-28972 


Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 
Representations  and  dislosures  required  by  introducing 

brokers,  commodity  pool  operators,  and  commodity 

trading  advisors,  28910-28915 
NOTICES 

Contract  market  proposals: 

Chicago  Mercantile  Exchange — 

Three  month  Eurodollar  FRAs;  correction.  29087 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities:' 
Submission  for  OMB  review;  comment  request,  29083- 
29086 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29006 

Defense  Department 

See  Defense  Logistics  Agency 
See  Navy  Department 

Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 

Computer  matching  programs,  29006-29008 

Systems  of  records,  29008-29009 

Economic  Development  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  technical  assistance  and  research  and 
evaluation,  29193-29197 

Education  Department 

RULES 

Postsecondary  education: 
William  D.  Ford  Federal  direct  loan  program,  29181- 
29183 
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Grants  and  cooperative  agreements;  availability,  etc.: 
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Safe  and  Drug-Free  Schools  Program.  29010-29011 
National  Institute  on  Disability  and  Rehabilitation 
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Disability  and  Rehabilitation  Research  Projects  and 
Centers  Program.  29189-29192 

Employment  Standards  Administration 
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Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

29072-29074 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 
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NOTICES 

Natural  gas  exportation  and  importation: 
City  of  Duluth,  MN.  29011 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Accidental  release  prevention — 
Flammable  hydrocarbon  fuels;  stay  of  effectiveness, 
29167-29170 
Hazardous  waste: 
State  underground  storage  tank  program  approvals —   . 
Tennessee.  28927-28931 
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Terbacil,  28924-28927 
PROPOSED  RULES 
Air  programs: 
Accidental  release  prevention — 
Flammable  hydrocarbon  fuel  exemption,  29171-29179 
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Missouri,  28947-28949 
Hazardous  waste: 
Land  disposal  restrictions — 
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28963 
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Comment  availability,  29025 
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Equal  Employment  Opportunity  Commission 

RULES 

Debt  Collection  Improvement  Act: 
Administrative  wage  garnishment;  implementation, 
28916-28917 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  28901-28905 

General  Electric  Aircraft  Engines,  28905-28907 
Airworthiness  standards: 
Special  conditions — 
General  Electric  Aircraft  Engines  models  CT7-6D,  CT7- 
6E  and  CT7-8  turboshaft  engines,  28900-28901 
PROPOSED  RULES 

Air  traffic  operating  and  flight  rules,  etc.: 
Checked  baggage;  security  on  domestic  flights 

Correction,  28945 
Kodak  Albuquerque  International  Balloon  Fiesta,  MM; 
airspace  and  flight  operations  requirements 
Correction,  28945 
Class  E  airspace,  28944-28945 
NOTICES 

Exemption  petitions;  summary  and  disposition,  29078 
Passenger  facility  charges;  applications,  etc.: 
Clinton  County  Airport,  NY,  29078-29079 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Wireless  Telecommimications  Bureau;  Gettysburg,  PA 
reference  facility  elimination  and  license  application 
information  availability,  28936-28937 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  29026-29029 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29083- 
29086 
Meetings;  Simshine  Act,  29029 


Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Chemical  weapons  convention;  implementation 

Correction,  28908-28909 
Macau;  addition  to  commerce  country  chart,  28907- 
28908 
Export  licensing: 
Exports  or  reexports,  license  requirements;  entity  list, 
28909-28910 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Funding  and  fiscal  affairs  loan  policies  and  operations, 
and  funding  operations — 
Investment  management,  28884-28900 

Farm  Service  Agency 

PROPOSED  RULES 

Warehouses: 
Cotton  warehouses;  "without  unnecessary  delay" 
defined,  28938-28940 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  29029 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

California,  28935-28936 

Various  States,  28931-28935 
PROPOSED  RULES 
Flood  elevation  determinations: 

Various  States,  28963-28964 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
BEC  Energy  and  Commonwealth  Energy  System,  et  al., 

29013-29017 
Rathdrum  Power,  LLC,  et  al.;  correction,  29087 
South  Carolina  Electric  &  Gas  Co.,  et  al,  29017-29020 
Western  Systems  Power  Pool,  et  al.,  29020-29022 

Hydroelectric  applications,  29022-29023 

Applications,  hearings,  determinations,  etc.: 
South  Georgia  Natural  Gas  Co.,  et  al.,  29011 
Transwestem  Pipeline  Co.,  29011-29012 
Trunkline  LNG  Co.,  29012-29013 
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Federal  Highway  Administration 

NOTICES 
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Clear  Creek  Coimty,  CO,  29079-29080 

Federai  Maritime  Commission 
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Agreements  filed,  etc.,  29029 
Freight  forwarder  licenses: 
JCW  International  Group,  Inc.,  et  al.,  29029-29030 

Federai  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  29083- 
29086 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  29030 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  29030-29031 
Meetings;  Sunshine  Act,  29031 

Federai  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Liberty  Financial  Companies,  Inc.,  29031-29032 

Fish  and  Wildiife  Service 

NOTICES 
Privacy  Act: 
Systems  of  records,  29055-29063 

Food  and  Drug  Administration 

NOTICES 

Medical  devices: 
Orthopedic  devices — 
Shoulder  joint  metal/polymer/metal  nonconstrained  or 
semi-constrained  porous-coated  uncemented 
prosthesis;  reclassification,  29043-29046 
Patent  extension;  regulatory  review  period 
determinations-^ 
Therma  Choice  Uterine  Ballon  Therapy  System,  29046- 
29047 
Meetings: 

Active  pharmaceutical  ingedient  workshop,  29047 
Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Quality  systems  inspections  technique.  29048 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Florida 
Halter  Marine,  Lie;  shipbuilding  facility,  28972-28973 

Forest  Service 

NOTICES 

National  Forest  System  timber;  disposal  and  sale: 
Smsdl  business  timber  sale  set-aside  program;  share 
recomputation,  28969-28970 

Generai  Services  Administration 

RULES 
Federal  travel: 

Airline  contract  city-pair  fares,  property  management 
services,  and  technical  corrections,  29161-29165 
NOTICES 
Privacy  Act: 

Systems  of  records,  29032-29034 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Hnancing  Administration 

PROPOSED  RULES 

Women's  Health  and  Cancer  Rights  Act  of  1998; 
implementation: 
Breast  reconstruction  and  related  services  after 
mastectomy;  coverage,  29185-29188 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  29048-29050 
Submission  for  OMB  review;  comment  request,  29050 

Housing  and  UrtMin  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  29055 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

intemational  Trade  Administration 

NOTICES 

Antidumping: 
Brake  rotors  from — 

China,  28982-28983 
Brass-sheet  and  strip  from — 

Canada,  28983 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  and  above  (DRAMs)  from— 
Taiwan, 28983-28991 
Antidumping  and  coxmtervailing  duties: 
Administrative  review  requests,  28973-28974 
Five-year  (sunset)  reviews — 
Final  results  and  revocations,  28974-28975 
Preliminary  results,  28975-28982 

Justice  Department 

See  Prisons  Bureau 
NOTICES 
Privacy  Act: 
Systems  of  records,  29068-29071 

loibor  Department 

See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29072 

Land  Management  Bureau 

NOTICES 

Closing  of  public  lands: 

Arizona,  29063-29064 
Meetings: 

Resource  Advisory  Coimcils — 
Upper  Columbia-Salmon  Clearwater  District,  29064 
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Oil  and  gas  leases: 

Montana,  29064 
Opening  of  Public  Lands: 

Arizona.  29064 
Public  land  orders: 

Alaska.  29064-29065 

National  Highway  Traffic  Safety  Administration 

NODCES 

Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 
Bridgesione/Firestone.  Inc..  29080 

National  Institiite  for  Literacy 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  29074 

National  Institutes  of  Healtli 

NOTICES 

Meetings: 
Recombinant  DNA  Advisory  Committee.  29051 

National  Oceanic  and  Atmosplieric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 

Regulations  consolidation,  29089-29160 
Northeastern  United  States  fisheries- 
Northeast  multispecies,  28937 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Capron  shoal  bryozoans,  28965-28968 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  28991- 
28992 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Western  geophysical/Western  Atlas  International,  TX; 
offshore  seismic  activities,  28992-28997 
Meetings: 
Atlantic  Highly  Migratory  Species  and  Billfish  Advisory 

Panels.  28997-28998 
Western  Pacific  Fishery  Management  Coimcil,  28998- 
28999 
Reports  and  guidance  documents;  availability,  etc.: 
Alaska.  Atlantic,  and  Pacific  marine  mammal  stock 
assessment  reports.  29000-29005 

National  Park  Service 

NOTICES 

Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission. 

29065 
Native  American  human  remains  and  associated  funerary 
objects: 
American  Musexmi  of  Natural  History.  NY;  repatriation. 

29065-29066 
Colorado  Historical  Society,  CO;  inventory  completion. 

29066 
Delta  County  Historical  Society  Museum.  CO;  inventory 

completion,  29066-29067 
Maxwell  Museum  of  Anthropology,  University  of  New 

Mexico,  NM;  repatriation,  29067 
Miimesota  Indian  Affairs  Council.  MN;  inventory 

completion,  29067-29068 


Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 

Michigan,  28970 
Meetings: 

Agricultural  Air  Quality  Task  Force,  28970-28971 

Navy  Department 

NOTICES 
Privacy  Act: 

Systems  of  records,  29009-29010 

Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings: 
Panel  meeting;  Yucca  Mountain  repository;  correction, 
29087 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Women's  Health  and  Cancer  Rights  Act  of  1998; 
implementation: 
Breast  reconstruction  and  related  services  after 
mastectomy;  coverage,  29185-29188 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Southwest  Border,  Interagency  Task  Force  on  the 
Economic  Development  of  the;  establishment  (EO 
13122),  29199-29202 
ADMINISTRATIVE  ORDERS 

Yugoslavia,  Federal  Republic  of  (Serbia  and  Montenegro); 
continuation  of  emergency  (Notice  of  May  27,  1999), 
29203-29206 

Prisons  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lassen  County,  CA;  Federal  correctional  facility 
construction,  29071-29072 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  SubstEmce  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 
Meetings: 
Colorado  River;  surplus  criteria  for  water  delivery  to 
Arizona.  California,  and  Nevada,  29068 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
DOT  cylinder  specifications  and  maintenance, 

requalification,  and  repair  requirements,  28965 
NOTICES 

Hazardous  materials: 
Exemption  applications  delayed;  list,  29076 
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Hazardous  materials  transportation: 
Advisory  bulletins — 
Potential  computer  problems  related  to  Year  2000 
{Y2K)  conversion,  29080-29081 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  oi^anizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  29075- 
29076 

Applications,  hearings,  determinations,  etc.: 
Pre-Paid  Legal  Services,  Inc.,  29074-29075 
Public  utility  holding  company  filings,  29075 

Smaii  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Colorado,  29076 

Kansas,  29076 

Texas,  29076-29077 

State  Department 

RULES 

Visas;  nonimmigrant  documentation: 

Passport  and  visa  waivers,  28915-28916 
PROPOSED  RULES 
Consular  services;  fee  schedule: 

Changes,  28946-28947 

Substance  Abuse  and  Mentai  Heaith  Servicas 
Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  29051- 
29053 
Meetings: 

SAMHSA  National  Advisory  Council  et  al.,  29053-29055 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29083- 
29086 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Eiu-opean  Commimities:  examine  Section  110(5)  of  U.S. 
Copyright  Act,  29077-29078 

Transportation  Department 

See  Federal  Aviation  Administration    . 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 


Treasury  Department 

See  Comptroller  of  the  Currency 
See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Saints  and  Siimers:  Caravaggio  and  the  Baroque  Image. 
29086 

Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Parker-Davis  and  Pacific  Northwest-Pacific  Southwest 

Intertie  transmisson  systems;  interconnection  of 

Griffith  Power  Plant,  29023-29024 


Separate  Parts  In  This  issue 

Part  11 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  29089-29160 
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General  Services  Administration,  29161-29165 

Part  IV 

Environmental  Protection  Agency,  29167-29179 

PartV 

Department  of  Education,  29181-29183 

Part  VI 

Department  of  Labor,  Pension  and  Welfare  Benefits 
Administration,  29185-29188 

Part  VII 

Department  of  Education,  29189-29192 

Part  Vlli 

Department  of  Commerce,  Economic  Development 
Administration.  29193-29197 

Part  IX 

The  President,  29199-29202 

PartX 

The  President,  29203-29206 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentiy  enacted  public  laws. 
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This  section  of  the  FEDEIRAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart28 
[CN-99-001] 
RIN  0581-AB57 

Revision  of  User  Fees  for  1999  Crop 
Cotton  Classification  Services  to 
Growers 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTKm:  Final  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  raising  user  fees  for 
cotton  producers  for  1999  crop  cotton 
classification  services  under  the  Cotton 
Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1998  user  fee  for  this 
classification  service  was  $1.30  per  bale. 
This  final  rule  would  raise  the  fee  for 
the  1999  crop  to  $1.35  per  bale.  The 
increase  in  fees  resulted  from  the 
significant  drop  in  cotton  production  for 
the  1998  crop.  The  fee  and  the  existing 
reserve  are  sufficient  to  cover  the  costs 
of  providing  classification  services, 
including  costs  for  administration, 
supervision,  and  development  and 
maintenance  of  standards. 
EFFECTIVE  DATE:  July  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibiun,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  April  2,1999,  (64  FR  15937).  A  30- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  One  comment,  fi'om  a 
grower  association,  was  received  in 
opposition  to  the  increase.  No  other 
comments  were  received  in  response  to 
the  proposed  rule.  The  commentor 
stated  that  the  fee  increase,  although 


small,  would  further  erode  its 
producers'  economic  condition  when 
many  of  its  members  are  in  tough 
economic  times.  The  fee  increase  is 
indeed  small  given  the  cost-per-unit 
ciurently  borne  by  users  of  the  service. 
The  impact  on  growers  should  be 
minimal.  In  fact,  we  estimate  that  the 
new  fee  is  less  than  one  percent  of  the 
value  of  an  average  bale  of  cotton,  hi 
addition,  this  fee  was  calculated 
according  to  the  formula  provided  for 
and  required  by  the  statute  and  is 
therefore  made  final  in  this  rulemaking 
without  change. 

This  final  rule  has  been  determined  to 
be  not  significant  for  piuposes  of 
Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regiUations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  It  has  been 
determined  that  the  implementation  of 
this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nxunber  of  small  businesses. 

The  pxirpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  imder  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  §  121.601).  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because: 

(1)  The  fee  increase  reflects  a  very 
small  increase  in  the  cost-per-imit 
ciurently  home  by  those  entities 
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Utilizing  the  services  (the  1998  user  fee 
for  classification  services  was  $1.30  per 
bale;  the  fee  for  the  1999  crop  would  be 
increased  to  $1.35  per  bale;  the  1999 
crop  is  estimated  at  16,810,410  bales); 

(2)  The  cost  increase  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
volimtary.  For  the  1998  crop,  13,467,012 
bales  were  classed  out  of  13,790,000 
bales  produced. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  1997  crop  of 
65.2  cents  per  pound,  500  pound  bales 
of  cotton  are  worth  an  average  of 
$326.00  each.  The  proposed  user  fee  for 
classification  services,  $1.35  per  bale,  is 
less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton. 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this  final 
rule  have  been  previously  approved  by 
OMB  and  were  assigned  OMB  control 
number  0581-0009  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

The  changes  will  be  made  effective 
July  1, 1999,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  imder  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.30  per  bale  during 
the  1998  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of  cotton 
standards. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.35  per  bale  during 
the  1999  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  tiiat  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  diuing  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 


28884  Federal  Register /Vol.  64.  No.  103 /Friday,  May  28,  1999 /Rules  and  Regulations 


cotton  classification  requested  by 
producers  in  1998.  Therefore,  the  1999 
producer's  user  fee  for  classification 
service  is  based  on  the  1998  base  fee  for 
HVl  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1998  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.12  per  bale.  A  one 
percent,  or  two  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$2.12  results  in  a  1999  base  fee  of  $2.14 
per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
ch«  ige  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1999  crop  is 
estimated  at  16,810,410  bales.  The  1999 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  32  cents 
per  bale  reduction  and  was  subtracted 
from  the  1999  base  fee  of  $2.14  per  bale, 
resulting  in  a  fee  of  $1 .82  per  bale. 

With  a  fee  of  $1.82  per  bale,  the 
projected  operating  reserve  would  be 
46.66  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.82 
must  be  reduced  by  47  cents  per  bale, 
to  $1.35  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This  will 
establish  the  1999  season  fee  at  $1.35 
per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
will  be  revised  to  reflect  the  increase  in 
the  HVl  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  as  amended, 
a  five  cent  per  bale  discount  will 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 

Growers  or  their  designated  agents 
requesting  classification  data  provided 
on  computer  punched  cards  will 
continue  to  be  charged  the  fee  of  10 


cents  per  card  in  §  28.910  (a)  to  reflect 
the  costs  of  providing  this  service. 
Requests  for  punch  card  classification 
data  represented  only  0.7  percent  of  the 
total  bales  classed  from  the  1998  crop, 
down  from  2.6  percent  in  1997.  Growers 
or  their  designated  agents  receiving 
classification  data  by  methods  other 
than  computer  punched  cards  will 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
will  remain  at  five  cents  per  bale,  and 
it  will  be  applicable  even  if  the  same 
method  was  requested.  However,  if 
computer  punched  cards  were 
requested,  a  fee  of  ten  cents  per  card 
will  be  charged.  The  fee  in  §  28.910  (b) 
for  an  owner  receiving  classification 
data  fix)m  the  central  database  will 
remain  at  five  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
will  remain  the  same.  The  provisions  of 
§  28.910  (c)  concerning  the  fee  for  new 
classification  memoranda  issued  from 
the  central  database  for  the  business 
convenience  of  an  owner  without 
reclassification  of  the  cotton  will  remain 
the  same. 

The  fee  for  review  classification  in 
§  28.911  will  be  increased  from  $1.30 
per  bale  to  $1.35  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.911  will  remain  at 
40  cents  per  sample. 

List  of  Subjects  in  7  CFR  Part  28 

•    Administrative  practice  and 
procedure.  Cotton,  Cotton  samples, 
Grades,  Market  news.  Reporting  and 
recordkeeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  28,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471-476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Coste. 

***** 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.35  per  bale. 

*        *        *        *        * 

3.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 


S  28.91 1    Review  classification. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.35  per  bale. 
***** 

Dated:  May  25, 1999. 
Enrique  E.  Figueroa, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  99-13764  Filed  5-27-99;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3052-AB76 

Funding  and  Rscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Investment  Management 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  adopts  final 
investment  management  regulations  that 
help  Farm  Credit  System  (System  or 
FCS)  banks  and  associations  respond  to 
rapid  and  continual  changes  in  financial 
markets  and  instruments.  The  final 
regulations: 

•  Expand  the  list  of  high-quality 
investments  that  System  banks  and 
associations  can  purchase; 

•  Provide  more  flexibility  to  use 
comprehensive  analytical  techniques  to 
manage  risks  at  the  portfolio  or 
institutional  level; 

•  Strengthen  our  requirements  for 
soimd  investment  management 
practices;  and 

•  Streamline  the  requirements  for 
investments  in  mortgage  securities 
issued  or  guaranteed  by  the  Federal 
Agricultural  Mortgage  Corporation 
(Fanner  Mac). 

EFFECTIVE  DATE:  These  regulations  will 
become  effective  30  days  after  they  are 
published  in  the  Federal  Register 
during  which  either  one  or  both  houses 
of  Congress  are  in  session.  We  will 
publish  a  notice  of  the  effective  date  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Senior  Policy  Analyst, 
Office  of  Policy  Analysis,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4498;  or  Richard  Katz, 
Senior  Attorney,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4020,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

System  banks  may  purchase  eligible 
investments  for  the  purpose  of 
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maintaining  a  liquidity  reserve, 
managing  interest  rate  risk,  and 
investing  surplus  funds.  Fann  Credit 
associations  have  authority  to  hold 
eligible  investments  to  manage  short- 
term  surplus  funds  and  reduce  interest 
rate  risk,  subject  to  the  approval  of  their 
funding  banks. 

Eligible  investments  help  FCS  banks 
and  associations  to  control  risks  that 
result  from  their  operations  as  single- 
industry  agricultural  lenders.  On  June 
18, 1998,  we  proposed  revisions  to  our 
investment  management  regulations. 

The  proposal  balanced  our  desire  to 
institute  a  disciplined  investment 
management  framework  with  the 
System's  desire  for  more  flexibility  to 
respond  to  changing  market  conditions 
and  advances  in  risk  management  and 
securities  valuation.' 

We  proposed  two  fundamental 
changes  to  the  existing  investment 
regulations.  First,  we  established 
guidelines  for  implementing  an  effective 
oversight  and  risk  management  process 
for  investment  activities.  Second,  our 
proposal  expanded  the  list  of  eligible 
investments,  and  it  relaxed  or  repealed 
many  of  the  restrictions  on  investments 
that  we  previously  authorized.  For 
instance,  we  proposed  to  expand 
System  bank  and  association  investment 
authority  to  include  a  broader  array  of 
money  market  instruments,  mortgage 
securities,  and  asset-backed  securities. 

Our  proposal  also  balanced  the 
System's  need  for  greater  flexibility 
regarding  investments  with  essential 
safety  and  soimdness  controls,  such  as 
credit  rating  and  diversification 
standards.  Furthermore,  oiu-  proposal 
continued  to  limit  non-agricuitural 
investments  to  30  percent  of  each  bank's 
total  outstanding  loans. 

Overview  of  the  Comments 

The  Presidents  Finance  Committee 
(PFC)  for  Farm  Credit  System  banks. 
The  Bond  Market  Association,  and 
Farmer  Mac  commented  on  the 
proposed  rule.  All  eight  FCS  banks  fully 
supported  the  PFC's  comments.  The 
PFC's  letter  identified  over  20  separate 
issues  concerning  investment 
management  and  eligible  investments 
that  the  PFC  asked  us  to  address  in  the 
final  rule.  The  Bond  Market 
Association,  which  represents  securities 
firms  and  investment  banks  that 
underwrite  and  trade  debt  secxu-ities, 
supported  many  of  the  System's 
positions  on  eligible  investments. 
Farmer  Mac's  comments  focused 
primarily  on  the  different  regulatory 
treatment  of  its  mortgage  seciu-ities  emd 
the  Federal  National  Mortgage 


Association  (Faimie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac). 

Separately,  we  published  a  notice  in 
the  Federal  Register  that  asked  the 
public  to  identify  existing  FCA 
regulations  and  policies  diat  impose 
unnecessary  regulatory  burdens  on  FCS 
institutions.2  CoBank  ACB  and  four 
Farm  Credit  associations  asked  us  to 
reduce  regulatory  bimlen  on  the  System 
by  repealing  or  revising  provisions  in 
the  existing  investment  regulations  that 
pertain  to  the  liquidity  reserve 
requirement,  association  investments 
and  the  portfolio  limit  on  Farmer  Mac 
mortgage  securities.  We  address  these 
regulatory  burden  comments  in  the  final 
investment  rule. 

We  respond  to  these  comments  by 
making  several  substantive  changes  to 
the  proposed  investment  mcmagement 
regulations  and  by  rewriting  the 
regulations  so  they  are  easier  to 
understand.  In  addition,  we  also  address 
commenters'  questions  and  requests  for 
clarification  in  the  preamble. 

n.  Investment  Activities  of  Associations 
and  Service  Corporatioiis 

We  received  several  comments  and 
questions  about  the  investment 
authorities  of  associations,  both  in 
response  to  the  proposed  investment 
rule  and  our  regulatory  burden 
initiative.  The. PFC  asked  us  to  confirm 
that  funding  banks  still  retain  the 
responsibility  to  review  and  approve  the 
investments  of  their  afiiliated 
associations.  In  response  to  our 
regulatory  burden  initiative,  three 
associations  stated  that  the  Farm  Credit 
Act  of  1971,  as  amended  (Act)  does  not 
require  the  degree  of  bank  oversight  that 
redesignated  §615.5142  imposes  on 
association  investment  activities.  These 
associations  suggested  that  funding 
banks  should  rely  on  the  General 
Financing  Agreements  (GFA)  to  oversee 
the  investment  activities  of  their 
affiliated  associations. 

We  modified  final  §§615.5131, 
615.5133,  615.5140,  615.5141,  615.5142, 
and  615.5143  to  confirm  the  existing 
investment  authorities  of  associations 
and  clarify  that  associations  that  elect  to 
hold  investments  are  expressly  subject 
to  regulations  governing  investment 
management,  eligible  investments, 
stress  tests,  and  divestiture. 

Redesignated  §615.5142  continues  to 
authorize  associations  to  acquire  eligible 
investments  that  are  listed  in 
§615.5140,  with  the  approval  of  their 
funding  banks,  for  the  piuposes  of 
reducing  interest  rate  risk  and  investing 


'See 63  FR 33281. 


2  See  63  FR  44176  (Aug.  18,  1998);  63  FR  64013 
(Nov.  18. 1998). 


surplus  funds.  The  final  rule  also  retains 
the  existing  requirement  that  each 
System  bank  aimually  review  the 
investment  portfolio  of  every 
association  that  it  funds. 

Final  §615.5142  implements  sections 
2.2(10)  and  2.12(18)  of  the  Act,  which 
require  each  funding  bank  to  supervise 
and  approve  the  investment  activities  of 
its  affiliated  associations.  In  response  to 
comments  that  focused  on  the  scope  of 
bank  supervision  of  association 
investments,  we  note  that  a  number  of 
satisfactory  methods  exist  for  System 
banks  to  oversee  association  investment 
activities  under  our  regulatory 
framework.  A  bank  may  take  an  active 
role  in  advising  and  approving  an 
association's  investment  decisions  and 
strategies.  For  example,  banks  may 
provide  research,  analytical  or  advisory 
services  that  help  associations  to 
manage  their  investment  portfolios. 
Alternatively,  as  suggested  by  three 
association  commenters,  the  GFA  can  be 
an  appropriate  tool  for  funding  banks  to 
oversee  the  investment  activities  of  their 
affiliated  associations. 

Bank  oversight  does  not  absolve  an 
association's  board  and  managers  of 
their  fiduciary  duties  to  manage 
investments  in  a  safe  and  sound 
manner.  The  fiduciary  responsibtlities 
of  association  boards  of  directors 
obligate  them  to  develop  appropriate 
investment  management  policies  and 
practices  to  manage  the  credit,  market, 
liquidity,  and  operational  risks 
associated  with  investment  activities. 
Additionally,  it  is  incumbent  upon  each 
association's  investment  managers  to 
fully  understand  the  risks  of  its 
investments  and  make  independent  and 
-objective  evaluations  of  investments 
prior  to  purchase. 

We  incorporated  explicit  references  to 
associations  into  final  §615.5133  to 
acknowledge  the  existing  responsibility 
of  associations  to  effectively  manage 
their  investments.  We  recognize, 
however,  that  associations  have 
historically  maintained  few  or  no 
investments  in  non-agricultural 
financial  instruments.  The  few 
associations  that  maintain  investment 
portfolios  hold  primarily  money  market 
instruments  and  municipal  securities. 
Therefore,  the  final  regulation  requires 
an  association's  board  of  directors  to 
develop  investment  policies  that  are 
commensurate  with  its  institution's 
investment  activities. 

An  association's  investment  policies 
should  be  appropriate  for  the  size,  risk 
characteristics,  and  complexity  of  the 
association's  investment  portfolio  and 
should  be  based  on  an  association's 
unique  circumstances,  risk  tolerances, 
and  objectives.  Associations  must 
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comply  with  all  the  requirements  in 
§  615.5133  if  the  level  or  type  of  their 
investments  could  expose  their  capital 
to  material  loss.  However,  an 
association's  board  does  not  need  to 
develop  an  investment  policy  if  it  elects 
not  to  hold  non-agricultural  investments 
authorized  under  §615.5140. 

Final  §615.5140,  which  lists  eligible 
investments,  is  modified  to  clarify  that 
it  applies  to  associations.  As  noted 
earlier,  associations  already  have  the 
authority  under  redesignated  §  615.5142 
to  hold  eligible  investments  that  are 
hsted  in  §  615.5140.  This  revision  more 
accurately  reflects  the  scope  of  this 

Tlation. 
e  take  this  opportunity  to  reiterate 
our  long-standing  position  that  service 
corporations,  organized  under  section 
4.25  of  the  Act,  are  subject  to  the 
investment  regulations  in  subpart  E  of 
part  615.  Although  we  have  noted  on 
past  occasions  that  §611.1136  of  this 
chapter  applies  these  investment 
regulations  to  both  incorporated  and 
imincorporated  service  organizations, 
questions  about  this  issue  have 
remained.  Final  §  615.5131(m)  resolves 
this  matter  by  expressly  subjecting  FCS 
service  corporations  that  hold 
investments  to  these  regulations. 
Service  corporations  that  hold  no 
investments  are  not  required  to  develop 
investment  policies  or  comply  with 
§615.5133. 

m.  Investment  Management 

We  proposed  significant  changes  to 
§615.5133,  which  governs  investment 
management  practices  and  internal 
controls  in  the  FCS.  Oxir  objective  was 
to  strengthen  this  regulation  so  each 
System  institution  would  follow  certain 
fundamental  practices  that  enable  its 
board  and  management  to  fully 
understand  and  effectively  manage  risks 
in  its  investment  portfolio.  An  effective 
risk  management  process  for 
investments  requires  financial 
institutions  to  establish:  (1)  Policies;  (2) 
risk  limits;  (3)  a  mechanism  for 
identifying,  measuring,  and  reporting 
risk  exposures;  and,  (4)  a  system  of 
internal  controls.  As  a  result,  the 
proposed  rule  required  each  Farm 
Credit  board  of  directors  to  adopt 
policies  that  establish  risk  parameters 
and  guide  the  decisions  of  investment 
managers.  More  specifically,  we 
required  board  policies  to  establish 
objective  criteria  so  investment 
manageEB  can  prudently  manage  credit, 
market,  liquidity,  and  operational  risks. 
Additionally,  proposed  §615.5133 
established  other  controls  that  help 
prevent  loss,  such  as: 

•  Clear  delegation  of  responsibilities 
and  authorities  to  investment  managers; 


•  Separation  of  duties; 

•  Timely  and  effective  security 
valuation  practices;  and, 

•  Routine  reports  on  investment 
performance. 

A.  Requests  for  Change 

Only  the  PFC  commented  on 
proposed  §615.5133.  Although  the  PFC 
supported  the  FCA's  approach,  it 
requested  changes  to  three  provisions  of 
proposed  §  615.5133.  In  response,  we 
revised  two  of  these  regulations  so  they 
advance  our  safety  and  soundness 
objectives  without  placing  unnecessary 
burden  on  the  FCS.  We  resolved  the 
PFC's  third  concern  with  a  preamble 
explanation  rather  than  a  regulatory 
change.  In  addition  to  the  two 
substantive  amendments  described 
above,  we  reorganized  and  rewrote  this 
regulation  so  it  is  easier  to  imderstand 
and  use. 

1.  Limits  on  Transactions  With  Each 
Securities  Firm 

The  PFC  asked  us  to  eliminate  the 
provision  in  proposed 
§  615.5133{a){l)(ii}  that  requires 
investment  policies  to  "set  limits  on  the 
amounts  and  types  of  transactions  that 
the  bank  shall  execute  with  authorized 
seciuities  firms."  ^  The  PFC  believes 
that  this  requirement  is  overly 
burdensome  because  the  risk  of  loss 
from  purchase  and  sale  transactions 
with  securities  firms  is  negligible.  The 
commenter  also  opined  that  this 
provision  reduces  the  System's 
flexibilify  to  trade  with  the  securities 
firm  that  provides  the  best  terms  and 
execution  for  investment  transactions. 

The  PFC  persuaded  us  that  some  of 
the  requirements  in  proposed 
§615.5133(a){l){ii)  might  have 
inadvertently  reduced  the  System's 
flexibility  in  executing  transactions  with 
various  seciuities  firms.  However,  we 
continue  to  believe  that  each  System 
institution  must  carefully  select  and 
properly  manage  its  relationships  with 
securities  firms  as  part  of  its  efforts  to 
manage  credit  risk  associated  with 
settlements  on  securities  transactions. 
Thus,  we  respond  to  the  PFC's  concerns 
by  revising  the  regulation  so  that  the 
necessary  safety  and  soundness 
constraints  do  not  unreasonably  hinder 
business  relationships.  In  addition,  this 
revision  offers  System  institutions 
greater  flexibility  to  trade  with  the 
securities  firms  of  their  choice. 

Specifically,  final  and  redesignated 
§  615.5133(c){l)(ii)  no  longer  obligates 
the  board  of  directors  to  set  specific 


3  The  term  "securities  firms"  in  the  final  rule  and 
this  preamble  collectively  refers  to  brokers,  dealers, 
and  investment  banks. 


limits  on  the  amount  and  types  of 
transactions  that  its  institution  executes 
with  authorized  seciuities  firms. 
Instead,  the  final  regulation  requires 
System  institutions  to  buy  and  sell 
eligible  investments  with  more  than  one 
securities  firm.  As  a  result,  the  final  rule 
still  requires  System  institutions  to 
diversify  their  exposure  to  credit  risk 
fi'om  brokers,  dealers,  and  investment 
bankers. 

Nevertheless,  final  and  redesignated 
§615.5133(c)(l)(ii)  still  requires  board 
policies  to  establish  the  criteria  that 
investment  managers  will  use  to  select 
securities  firms.  We  have  also  retained 
the  regulatory  provisions  that  require 
each  board  of  directors  to: 

•  Aimually  review  its  criteria  for 
selecting  securities  firms;  and 

•  Determine  whether  its  existing 
relationships  with  various  securities 
firms  should  continue. 

2.  Reporting  Investment  Performance  to 
the  Board 

The  PFC  expressed  concern  about  a 
provision  in  proposed  §  615.5133(e)  that 
requires  investment  managers  to  report 
quarterly  to  the  board  on  the 
performance  and  risk  of  "each" 
investment  in  the  portfolio.  According 
to  the  PFC,  many  FCS  banks  hold 
several  hundred  individual  securities  in 
sizeable  investment  portfolios.  Under 
these  circiunstances,  reporting  to  the 
board  on  every  single  investment  is 
cumbersome  and  meaningful  board 
review  is  difficult.  The  PFC  suggests  the 
reports  to  the  board  should  sununarize 
the  risks  associated  with  investment 
activities  and  address  compliance  with 
investment  policies,  objectives,  risk 
limits,  and  regulatory  requirements.  The 
commenter  further  suggests  that 
managers  should  report  on  individual 
investments  only  in  exceptional 
circumstances. 

We  revise  this  provision  to  address 
the  PFC's  concern.  Final  and 
redesignated  §615.51 33(g)  requires 
management  to  report  each  quarter  to  its 
board  of  directors  or  a  committee 
thereof  on  the  performance  and  risk  of 
each  class  of  investments  and  the  entire 
investment  portfolio.  Additionally,  the 
final  rule  continues  to  require  the  report 
to  identify  all  gains  and  losses  that  the 
institution  incurs  during  the  quarter  on 
individual  securities  sold  before 
maturity.  We  retained  a  reporting 
requirement  on  individual  securities 
because  it  provides  the  board  important 
and  accurate  information  relating  to  the 
performance  of  investments  and 
investment  activity  in  general. 

This  new  approach  requires 
investment  portfolio  managers  to 
provide  System  boards  of  directors 
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accurate,  concise,  meaningful,  and 
timely  information  on  the  performance 
and  risk  of  their  institution's 
investments.  This  information  helps  the 
board  to  understand  the  risks  inherent 
in  the  investment  portfolio  and  oversee 
the  investment  activities  of  investment 
managers.  We  believe  this  revision 
removes  burdensome  reporting 
requirements  from  the  &ial  regulation 
while  simultaneously  promoting  safe 
and  soimd  investment  management 
practices  in  the  FCS.  We  have  made  no 
other  modification  to  redesignated 
§  615.5133(g). 

3.  Seciuities  Valuations 

The  only  comment  on  securities 
valuation  was  from  the  PFC.  The  PFC 
asked  us  to  delete  proposed 
§  615.5133(d)(1),  which  requires  System 
institutions  to  verify  with  an 
independent  source  the  value  of  any 
security  (other  than  a  new  issue)  that 
they  purchase  or  sell.  The  PFC 
interprets  proposed  §  615.5133(d)(1)  as 
requiring  FCS  institutions  to  solicit  a 
second  bid  for  all  securities  from  a 
competing  broker,  dealer,  or  other 
intermediary.  The  PFC  warns  that  this 
requirement  would  undermine  the  good 
reputation  of  the  System  and  cause  its 
business  relationships  with  securities 
firms  to  quickly  deteriorate.  As  a  result, 
■  the  FCS  would  ultimately  pay  higher 
prices  for  seciirities  and  obtain  lower 
yields. 

We  observe  that  nothing  in  the 
proposed  regulation  or  preamble  would 
require  bids  on  investments  from  parties 
who  compete  with  the  seller,  purchaser, 
coimterparty,  or  other  intermediary  to  a 
specific  transaction.  Instead,  our 
regulation  requires  System  banks, 
associations,  and  service  corporations  to 
verify  the  value  of  a  security  with  an 
independent  source.  As  the  preamble  to 
the  proposed  regulation  notes, 
"independent  verification  of  a  price  can 
be  as  simple  as  obtaining  a  price  from 
an  industiy  recognized  information 
provider."  The  same  preamble  passage 
also  states  that  "although  price  quotes 
from  information  providers  are  not 
actual  market  prices,  they  confirm 
whether  the  broker's  price  is 
reasonable.  "•*  This  regulatory  provision 
allows  System  institutions  to 
independently  verify  the  price  of  a 
seciuity  with  an  on-line  market 
reporting  service,  such  as  Bloomberg, 
Telerate,  or  Reuters.  Additionally,  the 
regulation  provides  sufficient  flexibility 
for  System  institutions  to  use  internal 
valuation  models  to  verify  the 
reasonableness  of  prices  that  they  pay  or 
receive  for  seciuities.  Moreover, 


independent  verification  of  securities 
prices  is  a  fundamental  component  of 
safe  and  sound  investment  management 
and  ensures  that  FCS  institutions 
understand  the  value  of  their 
investments  at  piuchase  and  sale. 

In  view  of  these  considerations,  we 
conclude  that  the  requirement  for 
independent  verification  of  seomties 
prices  is  appropriate  and  should  be 
retained  in  the  final  regulation.  We  also 
made  several  stylistic  changes  to  the 
securities  valuation  requirements, 
which  we  redesignated  as  final 
§  615.5133(f)(1). 

B.  Other  Comments  and  Questions  on 
Investment  Management 

We  offer  the  following  responses  to 
requests  for  clarification  on  proposed 
§  615.5133  and  additional  guidance 
regarding  investment  manJEigement. 

1.  Are  the  FCA  Regidations  Consistent 
With  the  Federal  Financial  Institutions 
Examination  Cotmcil's  Policy  on 
Investment  Activities? 

Yes.  We  confirm  that  §  615.5133  is 
consistent  with  the  Federal  Financial 
Institutions  Examination  Council's 
(FFIEC)  "Supervisory  Policy  Statement 
on  Investment  Securities  and  End-User 
Derivatives  Activities"  (Policy 
Statement).^  We  used  the  FFIEC's  PoUcy 
Statement  as  a  benchmark  for 
developing  this  regulation.  In  oiu 
opinion,  tiie  FFIEC's  guidance  to  other 
federally  regulated  financial  institutions 
on  soimd  investment  management 
practices  is  suitable  for  the  FCS.  We 
encourage  System  institutions  to  refer  to 
the  FFIEC's  Policy  Statement  when  they 
devise,  implement,  and  review  policies 
that  govern  then  investment 
management  practices  pxu-suant  to 
§615.5133.  Additionally,  FCS 
institutions  should  refer  to  oin  policy 
statement  on  interest  rate  risk 
management  (FCA-PS-74)  for  further 
guidance  on  managing  market  risks.« 

2.  What  Are  the  Responsibilities  of 
Boards  of  Directors? 

In  general,  the  board  of  directors  of 
any  association  or  service  corporation 
that  holds  eligible  investments  and 
every  bank  is  responsible  for 
establishing  written  investment  policies 
that  are  appropriate  for  the  size,  types, 
and  risk  characteristics  of  its 
investments.  Investment  policies  are  a 
critical  aspect  of  effective  risk 
management  and  should  set  appropriate 
limits  on  exposure  to  credit,  market,  and 
liquidity  risks.  We  emphasize  that 
investment  pohcies  of  each  Farm  Credit 


bank  and  any  association  or  service 
corporation  with  significant  investments 
;,    should  embody  the  following  key 
elements. 

Investment  Objectives.  A  general 
explanation  of  the  board's  investment 
objectives,  expectations,  and 
performance  goals  is  necessary  to  guide 
investment  managers. 

Risk  Tolerance.  Risk  tolerance  should 
be  based  on  the  strength  of  each 
institution's  capital  position  and  its 
ability  to  measiue  and  manage  risk. 
Additionally,  risk  limits  should  be 
consistent  with  broader  business 
strategies  and  institutional  objectives. 
Risk  tolerance  can  be  expressed  through 
several  parameters:  duration,  convexity, 
sector  distribution,  yield  curve 
distribution,  credit  quality,  risk-adjusted 
retmn,  portfoUo  size,  total  retmn 
volatility,  or  value-at-risk.''  Each 
institution  should  use  a  combination  of 
parameters  to  appropriately  limit  its 
exposure  to  credit  and  market  risk. 

Asset  Allocation.  The  board's  asset 
allocation  policy  should  ensure 
appropriate  diversification  within  the 
various  asset  classes,  as  well  as  across 
the  entire  investment  portfolio.^  Final 
§615.5140  eliminates  the  portfolio 
limits  on  many  eligible  investments, 
and  therefore,  we  expect  each  bank, 
association,  and  service  corporation  to 
establish  its  own  asset  allocation 
guidelines.  Investment  parameters  may 
include  points  where  the  investment 
portfolio  should  be  reallocated  or 
rebalanced  to  bring  it  back  in  fine  with 
the  board's  strategic  asset  allocation 
goals. 

Asset  Selection.  The  investment 
policy  should  identify  the  risk 
characteristics  (e.g.,  credit  quality,  price 
sensitivity,  matiuity,  marketability  or 
liquidity,  maximum  premiums  or 
discounts,  etc.)  of  investments  that  are 
suitable  for  inclusion  in  the  investment 
portfolio. 

Derivatives.  Derivative  instruments 
can  be  used  to  hedge  risk,  leverage  a 
position  or  otherwise  modify  the  risk 
profile  of  an  investment  portfolio.  The 
board's  investment  policy  should 
address  the  application  of  derivatives 


<  See  63  FR  33284  (June  18.  1998). 


'See 63  FR  20191' (Apr.  23.  1998). 
eSee  63  FR  69285  (Dec.  10, 1998). 


"Generically,  duration  is  a  measure  of  a  bond  or 
portfolio's  price  sensitivity  to  a  change  in  interest 
rates.  Convexity  measures  the  rate  of  change  in 
duration  with  respect  to  a  change  in  interest  rales. 
A  sector  refers  to  a  broad  class  of  investments  with 
similar  characteristics  or  industry  classification. 
Yield  curve  distribution  refers  to  the  distribution  of 
the  portfolio's  investments  in  short-term, 
intermediate,  or  long-term  investments.  Value-at- 
risk  is  a  methodology  used  to  measure  market  risk 
in  an  investment  portfolio. 

■  Asset  allocation  is  generally  defined  as  tlui 
allocation  of  your  investment  portfolio  across  maior 
asset  classes,  such  as  United  States  Treasury, 
corporate,  mortgage  or  asset-backed  securities. 
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within  the  portfolio  and  set  appropriate 
limits  on  the  use  of  derivatives. 

Controls  and  Reporting  Requirements. 
The  investment  policy  should  describe 
the  duties  and  responsibilities  of  the 
investment  manager(s),  set  the 
delegation  of  authorities,  outline  any 
prohibited  investments  or  activities,  and 
specify  the  content  and  frequency  of 
reports  to  the  board  on  investment 
activities. 

3.  What  Analysis  Must  Management 
Perform  on  Individual  Investments  Prior 
to  Purchase  and  on  an  Ongoing  Basis? 

Not  all  investment  instruments  need 
an  extensive  pre-purchase  or  post- 
purchase  analysis.  Non-complex 
instruments  that  have  minimal  price 
sensitivity  need  little  or  no  pre-purchase 
analysis.  Final  and  redesignated 
§615.5133(0  (previously  proposed 
§  615.5133(d)(3))  generally  requires 
System  banks  to  perform  an  analysis  of 
the  credit  and  market  risks  on 
investments  prior  to  purchase  and  on  an 
ongoing  basis.  The  primary  objective  of 
this  provision  is  to  ensure  that 
management  understands  the  risks  and 
cashflow  characteristics  of  any 
investment  that  it  purchases.  The 
board's  investment  policy  should  fully 
address  the  extent  of  the  pre-purchase 
analysis  that  management  needs  to 
perform  for  various  classes  of 
instruments.  For  example,  the  policy 
should  specifically  indicate  which 
stress  tests  in  §615.5141  should  be 
performed  on  various  types  of  mortgage 
securities. 

For  investments  that  have  unusual, 
leveraged,  or  highly  variable  cashflows, 
it  is  especially  important  for  investment 
managers  to  exercise  diligence  and 
thoroughness  in  making  investment 
decisions.  Managers  should  have  a 
reasonable  and  adequate  basis, 
supported  by  appropriate  analysis  for 
their  investment  decisions,  and 
maintain  adequate  documentation.  The 
analysis  should  describe  the  basic  risk 
characteristics  of  the  investment  and 
include  a  balanced  discussion  of  risks 
involved  in  purchasing  the  investment. 
In  preparing  the  analysis,  investment 
managers  should  consider  the  current 
rate  of  return  or  yield,  expected  total 
return,  annual  income,  the  degree  of 
uncertainty  associated  with  the 
cashflows,  the  investment's 
marketability  or  liquidity,  as  well  as  its 
credit  and  market  risks. 

4.  What  Investment  Management 
Approach  Does  the  FCA  Prefer? 

The  PFC  asked  us  to  clarify  when  we 
expect  System  institutions  to  manage 
their  investments  on  an  individual, 
portfolio  or  institutional  basis.  The 


appropriate  level  of  risk  management 
depends  on  the  complexity  of 
instruments  and  the  size  of  your 
investment  portfolio.  A  System 
institution  may  need  to  analyze  risk  on 
an  individual,  portfolio,  and 
institutional  level.  As  appropriate,  stress 
testing  should  be  performed  on 
individual  investments,  the  investment 
portfolio  or  the  entire  institution. 
Additionally,  other  risk  management 
techniques,  such  as  total  return  analysis 
or  value-at-risk,  may  be  used  to 
effectively  manage  risk  exposures. 

When  a  new  investment  position  is 
likely  to  significantly  alter  the  risk 
profile  of  an  institution,  management 
should  complete  an  analysis  of  the 
potential  effects  on  the  portfolio  and  the 
entire  institution  prior  to  purchasing  the 
investment.  Although  investors  have 
traditionally  looked  at  investments  one 
at  a  time,  modern  portfolio  theory 
suggests  that  investors  should  look  at 
the  effect  of  individual  investments  on 
the  entire  portfolio.  Often,  investments 
that  seem  acceptable  on  an  individual 
basis  have  a  significant  exposiu-e  to  a 
single  risk  factor  on  a  cumulative  basis. 
Conversely,  imder  the  portfolio 
approach,  financial  institutions  may 
hold  individual  investments  that  are 
fairly  risky,  if  the  risks  are  offset  by 
other  investments  or  derivative 
instruments.  As  a  result,  the  portfolio 
approach  allows  investment  managers 
to  achieve  higher  returns  while 
maintaining  overall  portfolio  risk  at  a 
reasonable  level. 

System  institutions  should  tailor  their 
investment  management  approach  to 
meet  their  needs  based  on  the  type  and 
level  of  their  investment  activities  and 
unique  risk  profile.  Regardless  of  the 
approach  taken,  each  Farm  Credit  bank, 
association,  and  service  corporation 
should  ensure  that  it  is  able  to 
effectively  measure,  monitor,  and 
control  the  credit,  market,  liquidity,  and 
operational  risks  stemming  from  its 
investment  activities.  This  requires  an 
understanding  of  the  source  and  degree 
of  the  institution's  risk  exposures  and 
how  these  risk  exposures  may  change 
under  differing  economic  scenarios. 

ni.  Eligible  Investments 

A.  Overview 

System  banks  may  purchase  and  hold 
the  eligible  investments  listed  in 
§  615.5140  to  maintain  liquidity 
reserves,  manage  interest  rate  risk,  and 
invest  surplus  short-term  funds. 
Similarly,  redesignated  §615.5142 
(formerly  §615.5141)  authorizes  FCS 
associations  to  hold  eligible  investments 
listed  in  §  615.5140  to  invest  surplus 
funds  and  reduce  interest  rate  risk.  Only 


investments  that  can  be  prompdy 
converted  into  cash  without  significant 
loss  are  suitable  for  achieving  these 
objectives.  For  this  reason,  the  eligible 
investments  listed  in  §  615.5140 
generally  have  short  terms  to  maturity 
and  high  credit  ratings  from  nationally 
recognized  statistical  rating 
organizations  (NRSROs).  Furthermore, 
all  eligible  investments  are  either  traded 
in  active  secondary  markets  or  are 
valuable  as  collateral. 

We  proposed  to  amend  §  615.5140  so 
System  banks  and  associations  could 
purchase  and  hold  a  broader  array  of 
high-quality  and  liquid  investments.  As 
a  result,  the  proposed  regulations 
expanded  the  list  of  eligible  investments 
and  relaxed  or  repealed  certain 
restrictions  in  §615.5140.  These 
revisions  reflect  changes  in  the  financial 
markets  and  help  fulfill  our  objective  of 
developing  a  regulatory  framework  that 
can  more  readily  accommodate 
iimovations  in  financial  products  and 
analytical  tools. 

Two  commenters,  the  PFC  and  The 
Bond  Market  Association,  generally 
supported  our  proposal  to  amend 
§  615.5140.  The  conunenters  also  asked 
us  to  approve  other  instruments  that 
would  offer  higher  yields  and  further 
diversify  the  investment  portfolios  of 
System  institutions.  As  we  explain  in 
greater  detail  below,  we  incorporated 
many  of  the  commenters'  suggestions 
into  final  §  615.5140.  In  addition,  as  part 
of  our  efforts  to  write  regulations  that 
are  easier  to  understand  and  use,  we 
converted  most  of  §  615.5140  into  a 
chart. 

We  received  no  comments  on 
proposed  §  615.5140(a)(1),  {a)(3),  (a)(7), 
and  (a)(8),  which  respectively  authorize 
FCS  banks  and  associations  to  invest  in: 

•  Securities  that  are  issued  or 
guaranteed  by  the  United  States,  its 
agencies,  or  instnunentalities; 

•  Obligations  of  international  and 
multilateral  development  banks; 

•  Corporate  debt  obligations;  and 

•  Shares  of  investment  companies 
that  register  imder  the  Investment 
Company  Act  of  1940  (e.g.,  money 
market  mutual  funds). 

Accordingly,  we  made  no  substantive 
changes  to  §  615.5140(a)(1),  (a)(3),  {a){7), 
and  (a)(8). 

State  and  Municipal  Securities 

Existing  §615.5140(a)(10)  authorizes 
System  banks  and  associations  to  invest 
in  the  general  obligations  of  State  and 
municipal  governments.  We  proposed  to 
redesignate  this  provision  as 
§  615.5140(a)(2)  without  significant 
change.  However,  we  added  a  definition 
of  "general  obligation  of  a  State  or 
political  subdivision"  to  §  615.5131  to 
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codify  our  recent  guidance  on  bonds 
guaranteed  by  the  full  faith  and  credit 
of  a  State  or  local  government.^  We 
rewrote  the  definition  to  make  it  clear 
and  we  now  adopt  §§  615.5140(a)(2)  and 
615.5131(e)  as  final  regidations. 

Prior  to  this  rulemaking,  System 
banks  requested  authority  to  invest  in 
revenue  bonds.  Revenue  bonds  are  not 
supported  by  the  taxation  powers  of  the 
obligor,  and  are  repayable  fi-om  fee 
income  and  other  sources  of  revenue. 
We  requested  input  on  how  the  final 
regulation  could  authorize  investments 
in  revenue  bonds  while  limiting  risks  to 
System  institutions.  More  specifically, 
we  solicited  comments  on  how  the  finai 
regulation  could  establish: 

•  Criteria  for  determining  which 
revenue  bonds  meet  the  investment 
purposes  in  §  615.5132;  and 

•  Appropriate  limits  on  the  amoimt  of 
these  investments. 

We  received  only  one  comment 
concerning  municipal  seciuities.  The 
PFC  suggested  that  all  highly  rated 
revenue  bonds  should  be  eligible 
investments.  The  PFC  believes  that 
highly  rated  revenue  bonds  are  suitable 
for  meeting  liquidity  and  interest  rate 
risk  management  objectives. 

Mimicipal  revenue  bonds  may 
provide  PCS  banks  and  associations 
with  another  suitable  investment  to 
diversify  their  portfolios.  The  universe 
of  municipal  revenue  bonds  is  diverse 
and  some,  but  not  all,  of  these 
instruments  are  actively  traded  in 
established  secondary  markets. 
Although  the  full  faith  and  credit  of  a 
governmental  entity  with  taxation 
powers  does  not  back  municipal 
revenue  bonds,  these  instruments 
usually  enjoy  an  imphcit  guarantee  of 
the  State  government.  For  these  reasons, 
we  add  municipal  revenue  bonds  as 
eligible  investments,  subject  to  certain 
safety  and  soundness  controls.  Final 
§  615.5140(a)(2)  authorizes  PCS  banks 
and  associations  to  invest  in  municipal 
revenue  bonds  that  are  rated  in  the 
highest  investment  rating  category  by  an 
NRSRO  and  mature  within  5  years  or 
less.  The  final  regulation  requires  the 
investing  System  bank  or  association  to 
dociunent,  at  the  time  of  purchase,  that 
the  particular  issue  is  actively  traded  in 
an  established  secondary  market. 
Additionally,  these  investments  are 
subject  to  a  15-percent  portfolio  limit. 
We  also  added  a  conforming  definition 
of  "revenue  bonds"  to  final  §  615.5131. 

C.  Money  Market  Instruments 

We  proposed  several  changes  to  the 
provisions  in  §  615.5140  that  authorize 


FCS  banks  and  associations  to  invest  in 
money  market  instruments.  Under  our 
proposal,  all  money  market  instruments 
were  grouped  together  into  a  single 
regulatory  provision,  §  615.5140(a)(4). 
We  proposed  to  repeal  existing 
limitations  on  the  amounts  of  negotiable 
certificates  of  deposit.  Federal  funds 
(Fed  Funds),  baijcers  acceptances,  and 
priine  commercial  paper  that  each  FCS 
institution  can  hold  in  its  investment 
portfolio.  We  also  added  Eurodollar 
time  deposits  and  master  notes  to  the 
list  of  eligible  money  market 
investments. 

Only  the  PFC  commented  on 
proposed  §  615.5140(a)(4).  The 
commenter  asked  us  to:  (1)  Repeal  the 
"callable"  requirement  for  Term  Federal 
Funds;  and  (2)  clarify  the  credit  rating 
requirements  for  repurchase  agreements 
and  master  notes. 

1.  Term  Federal  Funds 

From  the  commenter's  perspective, 
our  insistence  that  System  institutions 
invest  only  in  negotiable  Term  Fed 
Funds  is  inconsistent  with  oiu  approach 
toward  Eiu-odollar  time  deposits.  The 
PFC  pointed  out  that  proposed 
§  615.5140(a)(4)  granted  System 
institutions  new  authority  to  invest  in 
non-negotiable  Eurodollar  time 
deposits,  which  are  very  similar  to  Term 
Fed  Funds  in  terms  of  credit,  liquidity, 
and  market  risks.  The  PFC  asserts  that 
Term  Fed  Fimds  do  not  need  a 
"callable"  featine  to  make  them  liquid 
because  our  regulation  already  requires 
them  to  maintain  a  high  credit  rating 
and  matiue  within  100  days.  Thus,  the 
PFC  luges  us  to  delete  the  provision  in 
§615.5140(a)(4)(i)  that  requires  all  Term 
Fed  Funds  to  be  "callable." 

The  PFC  persuaded  us  that  highly 
rated  Term  Fed  Funds  that  matxue 
within  100  days  are  suitable 
investments,  even  if  they  are  not 
"callable."  Thus,  we  amended  this 
provision  so  final  §  615.5140(a)(4)  no 
longer  requires  System  banks  and 
associations  to  invest  only  in  "callable" 
Term  Fed  funds."  This  change  will 
provide  System  institutions  with 
additional  flexibility  to  invest  with 
counterparties  that  do  not  ofi^er 
"callable"  features  on  Term  Fed  Fimds. 

In  addition,  the  final  regulations 
apply  consistent  treatment  of 
investments  in  Term  Fed  Fimds  and 
Eurodollar  time  deposits.  Final 
§615.5140  subjects  non-callable  Term 
Fed  Funds  to  the  same  20-percent 
portfolio  limit  as  Eurodollar  time 
deposits.  From  a  safety  and  soundness 


»  See  FCA  BL-038,  "Guidance  Relating  to 
Investment  Activities,"  Nov.  26, 1997). 


'"In  the  final  regulations,  Term  Fed  Funds  are 
defined  as  having  a  maturity  between  2  and  100 
business  days. 


perspective,  this  portfolio  limit  is 
necessary  to  limit  the  amount  of  non- 
negotiable  instruments  that  are  held  in 
bank  and  association  investment 
portfolios.  The  final  regulation 
continues  to  place  no  portfolio  limit  on 
the  amount  of  "continuously  callable" 
Term  Fed  Funds  that  FCS  banks  and 
associations  can  hold.  Like  Eurodollar 
time  deposits,  non-callable  Term  Fed 
Fimds  must  also  be  invested  at 
depository  institutions  with  the  highest 
short-term  credit  rating  from  an  NRSRO. 

2.  Response  to  Comments  on  Credit 
Ratings 

a.  When  are  short-term  or  long-term 
credit  ratings  appropriate  for  the 
collateral  securing  repurchase 
agreements.'' Final  §  615.5140(a)(4) 
allows  System  banks  and  associations  to 
invest  in  repurchase  agreements  that  are 
backed  either  by:  (1)  Eligible 
investments;  or  (2)  other  marketable 
securities  that  are  rated  in  the  highest 
credit  rating  category  by  an  NRSRO.  The 
type  of  collateral  should  determine 
whether  a  short-term  or  a  long-term 
credit  rating  is  appropriate.  System 
banks  and  associations  may  use  an 
equivalent  long-term  rating  if  it  is  the 
only  credit  rating  available  for  a  short- 
term  financial  instrument  held  as 
collateral  in  a  repurchase  agreement. 

b.  Are  long-term  credit  ratings 
appropriate  when  no  short-term  ratings 
are  available  for  counterparties  to 
master  note  agreements?  Yes.  We 
recognize  that  certain  institutions  that 
are  counterparties  to  master  note 
agreements  may  only  have  long-term 
credit  ratings  from  an  NRSRO.  When 
short-term  credit  ratings  are  unavailable. 
System  institutions  may  use  an 
equivalent  long-term  rating  to  determine 
if  the  money  market  instrument  is 
eligible  under  our  regulations.  For 
example,  we  consider  an  "A-1"  short- 
term  rating  from  Standard  and  Poor's 
(S&P)  to  be  the  equivalent  to  a  "AA"  or 
higher  long-term  S&P  rating. 

D.  Mortgage  Securities 

1.  Overview 

We  proposed  significant  changes  to 
the  authority  of  FCS  institutions  to 
invest  in  mortgage  securities.  The 
proposal  expanded  the  list  of  eligible 
investments  to  include  certain  non- 
agency  mortgage  securities  and  stripped 
mortgage-backed  securities  (SMBS).  We 
proposed  these  amendments  to  grant 
FCS  banks  and  associations  more 
options  for  managing  risks  and 
diversifying  their  portfolios. 

Both  the  PFC  and  The  Bond  Market 
Association  suggested  additional 
revisions  to  the  regulation,  and  asked  us 
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several  questions  about  the  proposed 
requirements.  They  recommend  that  we 
grant  FCS  banks  and  associations 
authority  to  invest  in:  (1)  Mortgage 
securities  that  are  rated  within  the  two 
highest  rating  categories  by  an  NRSRO, 

(2)  multifamily  mortgage  securities,  and 

(3)  non-agency  commercial  mortgage- 
backed  securities  (CMBS).  In  response 
to  these  comments,  we  revised 

§  615.5140(a)(5)  so  System  banks  and 
associations  can  invest  in  a  broader 
array  of  mortgage  securities. 

2.  Credit  Ratings 

Both  the  PFC  and  The  Bond  Market 
Association  asked  us  to  authorize 
investments  in  mortgage  securities  that 
are  rated  in  the  "two"  highest  (rather 
than  only  the  highest)  credit  rating 
categories  of  an  NRSRO.  The 
commenters  assert  that  investment 
grade  mortgage  securities  in  general 
have  exhibited  a  remarkable  credit 
performance  history.  Over  the  past  20 
years,  few  mortgage  security  issues  have 
experienced  credit-related  problems. 
Fiuthermore,  the  two  highest  credit 
ratings  would  correspond  with  the 
criteria  in  the  Secondary  Mortgage 
Market  Enhancement  Act  of  1984.'' 

After  carefully  considering  the 
commenters'  input  and  weighing  the 
potential  risks,  we  did  not  adopt  the 
suggestion  to  lower  the  credit  rating  for 
mortgage  securities.  There  is  an  ample 
assortment  of  mortgage  securities  in  the 
highest  investment  credit  rating 
category  that  System  banks  emd 
associations  can  use  for  liquidity,  cash 
and  interest  rate  risk  management.  We 
believe  the  final  regulation  maintains 
the  high  credit  quality  of  System 
investments  without  depriving  System 
institutions  of  any  significant 
opportimity  to  invest  in  mortgage 
securities. 

3.  Mortgage  Securities  that  are  Issued  or 
Guaranteed  by  the  United  States 

We  made  a  technical  correction  to  the 
provision  that  allows  FCS  banks  and 
associations  to  invest  in  mortgage 
securities  that  are  issued  or  fully 
guaranteed  by  the  United  States.  Our 
proposal  omitted  language  in  the  former 
regulations  that  authorize  investment  in 
securities  that  are  backed  by  mortgages 
that  are  guaranteed  as  to  both  principal 
and  interest  by  the  full  faith  and  credit 
of  the  United  States.  Final 
§  615.5140(a)(5)  allows  System  banks 
and  associations  to  invest  in  mortgage 
securities  that  are: 

•  Issued  or  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA);  or 


' '  See  Pub.  L.  98-440.  98  Stat.  1689  (Oct.  3,  1984). 


•  Secvired  by  mortgages  that  are 
guaranteed  as  to  both  principal  and 
interest  by  the  full  faith  and  credit  of  the 
United  States. 

This  provision  extends  to  mortgage 
securities  issued  by  the  Small  Business 
Administration  (SBA)  or  other  Federal 
government  agencies  if  the  full  faith  and 
credit  of  the  United  States  back  the 
principal  and  interest  payment  of  the 
underlying  mortgages.  All  mortgage 
securities  that  System  banks  and 
associations  purchase  imder 
§  615.5140(a)(5)  must  comply  with  the 
stress-testing  requirements  in 
§615.5141. 

4.  Agency  Mortgage  Securities 

We  made  no  changes  to  FCS 
institutions'  authorities  to  invest  in 
residential  mortgage  securities  that  £ire: 

•  Issued  by  Fannie  Mae  and  the 
Freddie  Mac;  or 

•  Issued  imder  a  private  label  but  are 
collateralized  by  Faimie  Mae  or  Freddie 
Mac  mortgage-backed  securities. 

System  Danks,  however,  suggested 
that  we  add  Fannie  Mae  Delegated 
Underwriting  and  Servicing  (DUS) 
bonds  to  the  list  of  eligible  investments. 
Fannie  Mae  DUS  bonds  are  mortgage 
securities  backed  by  multifamily 
mortgage  loans.  They  carry  the  Fannie 
Mae  guarantee  on  the  timely  payment  of 
principal  and  interest.  They  also  have 
low  prepayment  risk  due  to  yield 
maintenance  agreements,  prepayment 
lockouts,  and  prepayment  fees.  We 
agree  that  agency  mortgage  securities 
backed  by  multifamily  loans  are  suitable 
investments  for  FCS  institutions. 
Therefore,  we  amended  the  definition  of 
"mortgage  securities"  in  §615.5131(1)  to 
clarify  that  FCS  banks  and  associations 
have  the  authority  to  invest  in  Fannie 
Mae  DUS  bonds  and  other  mortgage 
securities  on  multifamily  residential 
properties  that  are  issued  or  guaranteed 
by  Federal  agencies  and 
instrumentalities.  Agency  mortgage 
securities  that  are  secured  by 
multifamily  loans  must  meet  the  stress- 
testing  requirements  of  §  615.5141. 

5.  Portfolio  Limits  on  Fannie  Mae  and 
Freddie  Mac  Mortgage  Securities 

Two  commenters,  the  PFC  and  The 
Bond  Market  Association,  asserted  that 
the  50-percent  portfolio  limit  on  Fannie 
Mae  and  Freddie  Mac  mortgage 
securities  is  overly  restrictive  and 
unprecedented.  According  to  these 
commenters,  the  credit  risk  on  these 
seciu'ities  is  almost  non-existent  and  no 
other  financial  regulatory  agency  places 
any  restrictions  on  the  amount  of  these 
.  securities. 

After  a  thorough  evaluation  of  these 
comments,  we  decided  not  to  eliminate 


the  portfolio  limit  on  Fannie  Mae  and 
Freddie  Mac  mortgage  securities.  We 
believe  that  regulatory  portfolio  limits 
enhance  safety  and  soundness  by 
promoting  diversification  of  System 
investment  portfolios  and  curtailing 
investments  in  securities  that  may 
exhibit  considerable  interest  rate  risk. 
The  final  regulation  greatly  expands  the 
types  of  mortgage  securities  that  are 
eligible  investments.  Under  the 
circumstances,  we  believe  portfolio 
limits  are  an  appropriate  regulatory  tool 
for  controlling  the  System's  market  risk 
exposure  from  these  instruments. 

We  did,  however,  make  one  important 
modification  to  the  proposed  portfolio 
limits  in  response  to  the  commenters' 
concerns.  Under  the  final  regulations, 
the  50-percent  limit  on  agency  mortgage 
securities  is  now  separate  from  the  15- 
percent  limit  on  non-agency  residential 
and  commercial  mortgage  securities. 
The  new  portfolio  limits  accommodate 
the  System's  desire  for  greater 
opportunities  to  invest  in  mortgage 
securities. 

We  emphasize  that  the  board  and 
management  of  each  System  bank, 
association,  or  service  corporation  are 
responsible  for  establishing  exposure 
limits  on  all  types  of  mortgage 
securities.  Regulatory  portfolio  limits  on 
certain  mortgage  securities  do  not 
absolve  an  institution's  board  or 
management  of  its  responsibility  to  set 
limits  based  on  its  unique  risk-bearing 
capacity,  management  capabilities,  and 
objectives.  Moreover,  the  board  of 
directors  of  each  System  bank  or 
association  has  a  fiduciary  duty  to 
maintain  a  well-diversified  investment 
portfolio  to  reduce  the  risk  of 
substantial  loss.  We  also  expect  FCS 
banks  and  associations  to  diversify  their 
investments  within  each  major  asset 
class. 

6.  Non-Agency  Mortgage  Securities 

Our  proposal  would  authorize  System 
institutions  to  invest  in  mortgage 
seciuities  that  are  offered  by  private 
entities.  ^2  Under  the  proposal,  only  the 
highest  rated  privately  issued  securities 
that  are  collateralized  by  qualifying 
residential  mortgages  meeting  the 
collateral  requirements  of  the  Secondary 
Mortgage  Market  Enhancement  Act  of 
1984  (SMMEA),  would  be  eligible 
investments."  SMMEA  securities  must 
generally  be  secured  by  a  first  lien  on 


'2  See  proposed  §615.5140(a)(5)(ii). 

"The  proposed  rule  allows-investments  in 
mortgage  securities  that  are  offered  and  sold 
pursuant  to  section  4(5)  of  the  Securities  Act  of 
1933, 15  U.S.C.  77d(5)  or  are  residential  mortgage- 
related  securities  within  the  meaning  of  section 
3(a)(41)  of  the  Securities  Exchange  Act  of  1934, 15 
U.S.C  78c(a)(41). 
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a  single  parcel  of  real  estate  (residential 
or  mixed  residential  commercial 
structure)  and  originated  by  a  qualifying 
financial  institution.^'*  Our  proposal 
required  System  banks  and  associations 
to  subject  these  mortgage  securities  to  a 
stress  test  under  §615.5141  prior  to 
purchase. 

System  banks  requested  additional 
authority  to  invest  in  mortgage 
seciuities  that  are  collateralized  by 
mortgages  on  commercial  properties, 
such  as  apartment  buildings,  shopping 
centers,  office  buildings,  and  hotels. 
CMBS  typically  have  yield  maintenance 
provisions  or  other  features  that  provide 
greater  prepayment  protection  to 
investors  than  residential  mortgage 
securities. '5  However,  CMBS  are  more 
difficult  to  analyze  in  terms  of  credit 
risk.  The  structure  of  CMBS  securities 
can  vary  widely  and  the  more  unique 
structiues  may  contain  additional  risks 
that  need  to  be  thoroughly  evaluated. 
The  CMBS  market  is  relatively  young 
and  has  recently  experienced  liquidity 
problems. 

On  balance,  we  conclude  CMBS  with 
appropriate  safety  and  soundness 
controls  may  help  Farm  Credit  banks 
achieve  greater  portfolio  diversification 
and  risk-adjusted  returns.  We,  therefore, 
authorized  investments  in  CMBS  that 
are  rated  in  the  highest  credit  rating 
category  by  an  NRSRO  and  supported 
by  no  less  than  100  mortgage  loans  that 
are  geographically  dispersed. 
Additionally,  no  single  obligor  can  be 
the  mortgagor  on  more  than  5  percent  of 
the  loans  in  the  entire  mortgage  pool. 
The  final  regulation  subjects  CMBS  to 
the  same  portfolio  cap  as  non-agency 
mortgage  securities.  As  a  result,  the 
combined  investment  in  CMBS  and 
non-agency  mortgage  seciu-ities  cannot 
exceed  15  percent  of  the  total 
investment  portfolio. 

Prudent  investment  practices  require 
investment  managers  to  fully 
understand  the  cashflow  characteristics 
and  price  sensitivity  of  CMBS 
investments.  Thus,  we  require  System 
institutions  to  subject  CMBS 
investments  to  stress  testing  in 
accordance  with  §  615.5141. 
Fiulhermore,  System  banks  should  rely 
on  evaluation  methodologies  that  take 
into  accoimt  all  the  risk  elements  in 
CMBS  investments.  In  this  regard,  we 
stress  the  importance  of  making  an 
independent  and  critical  evaluation  of 


'<  See  SMMEA  amended  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934. 

'5  "CMBS"  refers  only  to  non-mortgage  securities 
on  commercial  real  estate.  This  term  does  not  cover 
Fannie  Mae  mortgage  securities  on  mixed 
residential  and  commercial  properties  or  mortgage 
securities  on  commercial  real  estate  that  the  SBA 
issues  or  guarantees. 


the  seciuity's  credit  and  liquidity  risks 
prior  to  purchase,  and  on  an  ongoing 
basis. 

7.  Other  Mortgage-Derivative  Products 

The  FCA  proposed  to  repeal  existing 
§§615.5131(r)  and  (s),  615.5140(a)(2)(v), 
and  certain  provisions  in  §  615.5174(c) 
that  explicitly  ban  investments  in  SMBS 
and  inverse  floating-rate  debt  classes. 
We  concluded  that  the  explicit 
regulatory  ban  on  certain  mortgage- 
derivative  products  (MDP)  is 
unnecessary  because  all  mortgage 
securities  are  subject  to  stress-testing 
requirements.  We  received  no 
comments  regarding  these  proposed 
changes,  and  therefore  adopt  this 
provision  as  a  final  rule. 

However,  certain  MDP  (such  as 
SMBS)  may  pose  substantial  risks  to  the 
System  institutions,  and,  therefore  we 
take  this  opportunity  to  reiterate  the 
importance  of  effective  risk  management 
and  to  provide  additional  guidance. 
Although  we  recognize  that  MDP  can  be 
useful  tools  for  reducing  interest  rate 
risk,  certain  MDP  are  risky  because  their 
prices  may  be  subject  to  substantial 
fluctuations.  Successful  risk 
management  of  these  instruments 
requires  a  thorough  understanding  of 
the  principles  that  govern  the  pricing  of 
these  instruments.  The  degree  of  price 
sensitivity  that  a  mortgage  security 
exhibits  to  changes  in  market  interest 
rates  is  influenced  by  its  unique 
characteristics.  A  System  institution 
should  determine  whether  a  particiUar 
mortgage  security  meets  its  risk 
management  objectives  by  using 
anal)rtical  techniques  and 
methodologies  that  effectively  evaluate 
how  interest  rate  changes  will  affect 
prepayments  and  cashflows  of  the 
instnunent. 

Investment  managers  must  have  a 
reasonable  basis  for  making  investments 
in  MDP  that  exhibit  significant  price 
sensitivity  and  maintain  appropriate 
records  to  support  their  investment 
decisions.  In  general,  the  FCA  would 
view  it  as  an  unsafe  and  unsotmd 
practice  for  FCS  banks  and  associations 
to  hold  highly  price-sensitive  MDPs, 
such  as  interest-only  or  principal-only 
SMBS,  for  any  purpose  other  than  to 
reduce  specific  interest  rate  risks. 
Managers  must  document,  prior  to 
purchase  and  each  quarter  thereafter, 
that  the  MDP  is  reducing  the  interest 
rate  risk  of  a  designated  group  of  assets 
or  liabilities  and  the  interest  rate  risk  of 
the  institution. 


E.  Asset-Backed  Securities 

1.  An  Overview  of  Oui  Proposal  and 
Summary  of  Comments 

Our  proposal  expanded  the  collateral 
for  eligible  asset-backed  sectuities  (ABS) 
to  include  student  loans,  manufactiued 
housing  loans,  wholesale  dealer 
automobile  loans,  equipment  loans  and 
home  equity  loans.  Under  these 
regulations,  seciuities  collateralized  by 
home  equity  loans  qualify  as  ABS,  not 
mortgage  securities.  Proposed 
§  615.5140(a)(6)  specified  that  the 
weighted  average  life  (WAL)  for  all 
eligible  ABS  could  not  exceed  5  years 
and  the  final  matiuify  could  not  exceed 
7  years.  We  fiuther  proposed  that  all 
eligible  ABS  achieve  the  highest  credit 
rating  fi-om  an  NRSRO,  and  we 
suggested  a  20-percent  portfolio  cap  on 
these  investments.  We  also  solicited 
your  conunents  on  how  we  could 
develop  a  more  flexible  regulatory 
framework  that  could  effectively 
respond  to  new  innovations  in  the  ABS 
market. 

The  PFC  and  The  Bond  Market 
Association  responded  to  our  proposal 
on  ABS.  They  asked  us  to  revise  the 
provisions  in  proposed  §  615.5140(a)(6) 
relating  to  ABS  maturify,  collateral,  and 
credit  rating  requirements  and  the 
portfolio  limit.  In  response,  we  made 
several  modifications  to  these  proposed 
provisions,  which  are  explained  below. 

2.  Final  Matiuity 

The  PFC  and  The  Bond  Market 
Association  advised  us  that  the 
combination  of  a  5-year  WAL  and  a  final 
maturity  of  7  years  would  effectively 
prevent  System  banks  and  associations 
from  investing  in  some  of  the  most 
liquid  segments  of  the  ABS  markets.  As 
a  result,  both  commenters  asked  us  to 
omit  the  provision  that  establishes  a 
final  maturify  for  ABS  from  final 
§  615.5140(a)(6). 

We  conclude  that  the  commenters' 
suggestion  has  merit.  Generally,  the 
WAL  is  the  average  amount  of  time 
required  for  each  dollar  of  invested 
principal  to  be  repaid,  based  on  the 
cashflow  structure  of  an  ABS  and  an 
assumed  level  of  prepayments.  In 
contrast,  the  final  maturify  of  an  ABS 
refers  to  the  date  that  the  final  principal 
pajrment  on  the  imderlying  collateral  is 
due.  Nearly  all  ABS  are  priced  and 
traded  on  the  basis  of  their  WAL.  We 
agree  that  the  7-year  final  maturify 
restriction  in  the  proposed  rule  would 
have  effectively  foreclosed  the  System's 
abilify  to  invest  in  ABS  that  are  backed 
by  certain  fypes  of  collateral,  especially 
manufactured  housing  and  home  equify 
loans.  Therefore,  the  final  rule  does  not 
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impose  a  maximum  final  maUirity  on 
ABS. 

3.  Adjustable  Rate  ABS 

The  PFC  also  asked  us  to  modify  the 
maturity  guidelines  for  adjustable  rate 
ABS  so  that  they  are  more  consistent 
with  the  criteria  for  adjustable  rate 
mortgage  securities.  The  preamble  to  the 
proposed  rule  noted  that  repricing 
firequency.  periodic  life  caps,  and  the 
underlying  index  are  important 
determinants  of  how  a  floating  rate  ABS 
performs  and  its  interest  rate  risk 
profile.  '6  Although  the  PFC  generally 
agreed  with  this  statement,  it  pointed 
out  that  the  maturity  (whether  defined 
as  WAL,  expected  final  or  legal  final 
maturity)  will  not  provide  much  insight 
into  the  interest  rate  risk  profile  of  the 
instrument.  The  PFC  also  noted  that 
these  seciuities  have  minimal  price 
sensitivity  and  interest  rate  risk  because 
most  adjustable  rate  ABS:  (1)  Frequently 
reprice  off  a  recognized  index;  (2)  are 
uncapped;  or  (3)  have  very  high  lifetime 
interest  rate  caps.  We  agree  and  we  have 
modified  the  regulations  to  address 
these  concerns.  Under  the  final 
regulations,  the  expected  WAL  on 
eligible  ABS  must  not  exceed: 

•  Five  (5)  years  for  a  fixed  rate 
security  or  floating  rate  security  at  its 
contractual  interest  rate  cap; 

•  Seven  (7)  years  for  a  floating  rate 
security  without  a  cap  or  floating  rate 
sec\irity  that  remains  below  its 
contractual  interest  rate  cap. 

4.  Collateral  and  Credit  Ratings 

The  PFC  suggests  that  final 
§  615.5140(a)(6)  authorizes  System 
banks  to  invest  in  any  ABS  that  is  rated 
in  the  two  highest  credit  rating 
categories  by  an  NRSRO  once  a  liquid 
market  is  established.  The  PFC  believes 
that  its  suggestion  would  expand  the 
System's  opportunities  to  invest  in  the 
ABS  market  whUe  preventing  System 
banks  and  associations  from  acquiring 
individual  securities  that  are  illiquid. 
The  PFC  asserts  that  a  high  credit  rating 
is  indicative  of  whether  an  ABS  is 
liquid.  The  commenter  supports  its 
position  by  pointing  out  that  the 
secondary  market  for  ABS  is  now  larger 
than  the  secondary  market  for 
Collateralized  Mortgage  Obligations 
(CMOs).  If  we  adopted  this  approach, 
the  final  regulation  would  not  restrict 
the  types  of  collateral  that  back  eligible 
ABS. 

We  did  not  incorporate  the  PFC's 
suggestion  into  final  §615. 5140(a)(6). 
This  regulation  allows  System  banks 
and  associations  to  invest  in  most  ABS 
that  are  available  in  the  financial 


'•  See  63  FR  33281 .  33289  ()une  18,  1998). 


markets.  Although  the  ABS  market  now 
outpaces  the  CMO  market,  the 
secondary  market  for  ABS  issues 
secured  by  other  types  of  collateral  is 
more  limited.  The  PFC  acknowledges  in 
its  comment  letter  that  its  suggestion 
may  not  necessarily  be  a  reliable  gauge 
of  liquidity  in  ABS  markets.  Final 
§  615.5140(a)(6)  provides  System 
institutions  ample  opportunities  to 
invest  in  highly  rated,  fixed-income 
ABS  that  offer  stable  cashflows. 
Furthermore,  the  FCA  will  consider 
approval  of  other  types  of  ABS  on  a 
case-by-case  basis  under  final 
§  615.5140(e). 

5.  Portfolio  Limit 

We  did  not  incorporate  The  Bond 
Market  Association's  suggestion  to 
increase  the  portfolio  limit  on  ABS  from 
20  to  50  percent.  The  ABS  market 
primarily  developed  during  a  period  of 
prolonged  economic  growth,  and,  for 
the  most  part,  the  performance  of  the 
ABS  market  has  not  been  tested  under 
significant  economic  stress.  For  this 
reason,  we  are  reluctant  to  increase  the 
System's  exposure  to  ABS  investments 
at  this  time. 

Separately,  System  institutions  asked 
us  to  explain  how  §  615.5140  applies  to 
senior  ABS  that  are  secured  by  student 
loans  the  United  States  Department  of 
Education  conditionally  guarantees. 
These  securities  are  backed  by  loans 
that  are  conditionally  guaranteed  by  the 
United  States  Department  of  Education 
through  a  program  that  reinsures  the 
guarantees  of  loans  by  State  and 
nonprofit  agencies.  TTie  portion  of  the 
security  that  the  United  States 
Department  of  Education  does  not 
conditionally  guarantee  must  be 
coimted  toward  the  20-percent  ABS 
limit.  The  portfolio  limit  does  not  apply 
to  the  portion  of  the  security  that  the 
United  States  guarantees.  This  treatment 
is  consistent  with  our  approach  of 
placing  no  portfolio  restrictions  on 
investments  in  obfigations  that  are 
insured  or  guaranteed  by  the  United 
States  or  its  agencies.  Obligations  that 
are  insured  or  guaranteed  by  the  United 
States  or  its  agencies  are  authorized 
under  §61 5.5140(a)(1). 

F.  Approval  Process  for  Other 
Investments 

We  solicited  comments  on  how  final 
§  615.5140  coidd  permit  FCS  banks  and 
associations  to  invest  in  highly  rated 
marketable  securities  that  are  not 
expressly  authorized  by  §615.5140 
without  requiring  FCA  approval.  System 
banks  suggested  that  the  FCA  should 
pursue  a  more  general  and  broader 
approach  to  risk  management  and 
establish  a  set  of  price  volatility 


guidelines  that  could  be  applied  to  all 
types  of  investments.  After  considering 
this  suggestion,  we  concluded,  for  the 
reasons  explained  below,  that  this 
suggestion  is  not  an  effective 
replacement  for  the  prior  approval 
requirement  in  §  615.5140. 

We  make  no  changes  in  oiu:  process 
for  approving  investments  not  listed  in 
§  615.5140  for  several  reasons.  We 
designed  final  regulations  that  would 
grant  FCS  banks  more  flexibility  to 
manage  risk  in  accordance  with  their 
own  imique  risk  tolerance  and 
objectives.  For  example,  FCS 
institutions  now  have  the  option  under 
§  615.5141  to  establish  their  own 
internal  price  volatility  guidelines  for 
mortgage  securities.  Fuiliiermore,  the 
final  regulations  expand  the  list  of 
eligible  investments  and  remove  or  relax 
regulatory  restrictions  on  other 
authorized  investments.  Together,  these 
amendments  provide  each  FCS  bank 
with  a  broader  selection  of  investments 
so  it  can  establish  a  well  diversified 
investment  portfolio  that  will  enable  it 
to  maintain  a  liquidity  reserve,  invest 
surplus  funds,  and  manage  interest  rate 
risks.  Similarly,  §615.5133  places  the 
primary  responsibility  for  identifying, 
measuring,  and  managing  risk  with  each 
System  institution.  This  provision 
allows  each  FCS  institution  to  set  its 
own  risk  tolerance  levels  based  on  its 
unique  circiunstances. 

Furthermore,  establishing  a  single  set 
of  price  volatility  guidelines  that  applies 
to  all  types  of  investments  and  all 
System  banks  and  associations  is 
inconsistent  with  our  new  regulatory 
approach.  We  believe  we  can  achieve 
our  safety  and  soimdness  objectives  by 
placing  greater  emphasis  on  effective 
investment  and  risk  management 
practices  within  the  System.  Therefore, 
the  final  regulations  continue  to  require 
System  institutions  to  seek  our  approval 
before  they  purchase  investments  not 
listed  in  §615.5140. 

G.  Equity  Investments 

CoBank,  ACB,  responded  to  our 
initiative  on  regulatory  burden  by 
suggesting  that  we  amend  §  615.5140  so 
FCS  banks  could  hold  equity 
investments  in  borrowers  and  other 
third  parties  who  form  strategic 
alliances  to  serve  System  customers. 
These  types  of  investments  further  the 
System's  mission  to  finance  agriculture 
and  rural  communities,  but  usually  they 
are  not  suitable  for  managing  liquidity 
and  market  risks  at  System  institutions. 
We  plan  to  initiate  a  rulemaking  in  the 
future  that  will  address  the  authority  of 
FCS  banks  and  associations  to  hold 
equity  investments  that  are  related  to 
their  agricultural  credit  mission. 
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Accordingly,  we  will  address  CoBank's 
request  at  that  time. 

IV.  Stress  Testing  for  Mortgage 
Securities 

We  adopt  the  requirements  for  stress 
testing  mortgage  securities  in  §615.5141 
as  a  final  regulation  without  substantive 
amendment.  However,  we  did  receive 
several  questions  and  comments 
regarding  stress  testing  that  require  a 
response. 

Prior  to  this  rulemaking,  FCS  banks 
requested  technical  modifications  to  our 
existing  regulatory  stress  tests.  System 
banks  subsequently  requested  that  we 
repeal  the  regulatory  stress  tests  after 
the  FFIEC  rescinded  a  policy  statement 
that  required  depository  institutions  to 
stress  test  mortgage-derivative 
products.""  System  banks  commented 
that  the  EGA  should  make  its  regulatory 
approach  consistent  with  the  FFIEC's 
new  policy.  In  response,  we  proposed 
significant  changes  to  existing 
requirements  for  evaluating  the  price 
sensitivity  of  mortgage  securities  and 
determining  their  suitability.  We, 
however,  did  not  propose  to  rescind  the 
stress-testing  requirement  for  mortgage 
securities. 

We  concluded  that  stress  testing  is  an 
essential  risk  management  practice  for 
several  reasons.  Although  credit  risk  on 
highly  rated  mortgage  securities  is 
minimal,  mortgage  securities  may 
expose  investors  to  signiHcant  interest 
rate  risk.  Since  borrowers  may  prepay 
their  mortgages,  investors  may  not 
receive  the  expected  cashflows  and 
returns  on  these  securities. 
Additionally,  numerous  factors 
influence  the  cashflow  pattern  and  price 
sensitivity  of  mortgage  seciuities. 
Prepayments  on  these  securities  are 
affected  by  the  spread  between  market 
rates  and  the  actual  interest  rates  of 
mortgages  in  the  pool,  the  path  of 
interest  rates,  and  the  unpaid  balances 
and  remaining  terms  to  maturity  on  the 
mortgage  collateral.  The  price  behavior 
of  a  mortgage  secinity  also  depends  on 
whether  the  security  was  purchased  at 
a  premium  or  at  a  discount.  As  a  result 
of  these  factors,  we  concluded  that  each 
System  institution  needs  to  employ 
appropriate  analytical  techniques  and 
methodologies  to  measure  and  evaluate 
interest  rate  risk  inherent  in  mortgage 
securities.  More  specifically,  prudent 
risk  management  practices  require  every 
System  institution  to  examine  the 
performance  of  each  mortgage  security 
imder  a  wide  array  of  possible  interest 
rate  scenarios. 

Our  proposal  allowed  each  System 
institution  to  accomplish  this 


"See 63  FR  20191  (Apr.  23,  1998). 


performance  analysis  by  choosing 
between  two  options  for  stress  testing 
mortgage  securities.  Under  the  first 
option,  an  FCS  institution  could 
continue  to  use  a  modified  version  of 
the  existing  three-pronged  stress  test  in 
§  615.5141(a).  The  three  tests  include  an 
average  life  test,  an  average  life 
sensitivity  test,  and  a  price  sensitivity 
test. 

The  Bond  Market  Association 
suggested  that  we  eliminate  the 
standardized  stress  tests  in  §  615.5141(a) 
because  a  risk  management  program  that 
requires  a  financial  institution  to 
identify,  measure,  monitor,  and  control 
risk  on  an  institutional  or  portfolio  level 
is  more  effective  than  a  pass/fail  test  for 
individual  instnmients. 

However,  we  elect  to  retain  the  three- 
pronged  stress  test  in  §  615.5141(a)  as  a 
viable  option  for  System  institutions. 
Oin  reasoning  for  this  decision  stems 
from  our  concerns  about  additional 
resources,  costs,  and  expertise 
associated  with  more  comprehensive 
analytical  techniques  needed  to 
effectively  manage  risk  at  the  portfolio 
or  institutional  level.  From  a  historical 
perspective,  the  tests  in  §  615.5141(a) 
successfully  protected  Farm  Credit 
banks  from  significant  losses  in  certain 
mortgage  products.  By  requiring  the  pre- 
purchase  and  quarterly  price  sensitivity 
analysis.  System  banks  were  better  able 
to  understand  the  risks  associated  with 
their  investments. 

Under  the  second  stress-testing 
option,  proposed  §  615.5141(b)  allowed 
the  use  of  alternative  stress  test  criteria 
and  methodologies  to  evaluate  the  price 
sensitivity  of  mortgage  securities.  We 
proposed  this  alternative  because  new 
risk  management  techniques  better 
enable  investors  to  measure  interest  rate 
risks  in  complex  mortgage  securities. 
We  also  emphasized  that  alternate  stress 
tests  must  be  able  to  measure  the  price 
sensitivity  of  mortgage  instrmnents  over 
different  interest  rate  and  yield  curve 
scenarios.  Furthermore,  the 
methodology  must  be  commensurate 
with  the  complexity  of  the  instrument's 
structure  and  cashflows.  For  example,  a 
pre-purchase  analysis  should  show  the 
effect  of  an  immediate  and  parallel  shift 
in  the  yield  curve  of  plus  and  minus 
100,  200,  and  300  basis  points.  An 
instrument's  complexity  determines 
whether  the  risk  analysis  should 
encompass  a  wider  range  of  scenarios, 
including  non-parallel  changes  in  the 
yield  auve.  A  comprehensive  analysis 
may  also  take  into  consideration  other 
relevant  factors.  Most  importantly,  the 
methodology  that  each  System  bank  or 
association  uses  to  evaluate  an 
instnunent's  suitability  must  be  able  to 


determine  that  a  particular  mortgage 
security: 

•  Meets  the  objectives  and  risk  limits 
in  its  investment  policies;  and 

•  Does  not  expose  the  capital  and 
earnings  of  the  institution  to  excessive 
risk. 

We  received  one  comment  bom  the 
PFC  on  proposed  §  615.5141(b).  The 
PFC  requested  clarification  on  whether 
the  board  or  the  management  of  each 
FCS  bank  and  association  is  responsible 
for  establishing  the  risk  parameters  of 
alternate  stress  tests.  If  the  board  elects 
to  use  alternative  stress  tests  as 
permitted  imder  §  615.5141(b)  to  gauge 
market  risk  in  mortgage  securities,  it 
must  also  assume  responsibility  for 
establishing  the  risk  parameters  for  the 
stress  test. 

In  further  response  to  the  PFC,  we 
reaffirm  that  §615. 5141(b)  is  consistent 
with  the  guidance  in  the  FFIEC's  policy 
statement  regarding  stress  testing 
mortgage  securities.  Our  new  approach, 
which  we  now  adopt  as  a  final 
regulation,  enables  System  bemks  and 
associations  to  rely  on  more 
comprehensive  analytical  techniques 
that  enhance  their  risk  management. 
Our  regulations  no  longer  prevent 
System  banks  and  associations  bom 
holding  mortgage  seciuities  solely  on 
the  basis  that  they  exhibit  significant 
price  sensitivity.  The  final  regulation 
affords  FCS  banks  and  associations  the 
latitude  to  consider  a  number  of  factors 
when  evaluating  a  mortgage  security's 
•  suitability.  For  example.  System  banks 
and  associations  may  consider  interest 
rate  volatility,  changes  in  credit  spreads, 
an  instrument's  total  return  or  whether 
the  instrument  reduces  the  overall  risk 
in  the  investment  portfolio  or 
throughout  the  institution. 

The  PFC  inquired  whether  derivative 
hedge  transactions  could  be  considered 
when  determining  whether  a  mortgage 
security  is  an  eligible  investment.  We 
Confirm  that  FCS  institutions  may 
consider  the  effect  of  derivative  hedge 
transactions  on  the  price  sensitivity  of 
instruments  as  part  of  their  evaluation 
of  whether  a  particular  mortgage 
security  is  a  suitable  investment  under 
either  §  615.5141(a)  or  (b). 

V.  Farmer  Mac  Mortgage  Securities 

1.  Our  Proposal 

We  proposed  technical  amendments 
to  §  615.5174,  which  authorizes  FCS 
banks  and  associations  to  invest  in 
mortgage  securities  that  are  issued  or 
guaranteed  by  Fanner  Mac.  Basically, 
we  intended  to  revise  §  615.5174  so  it 
conforms  to  amendments  in  subpart  E  of 
part  615.  More  specifically,  thesb 
technical  amendments  would: 
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•  Delete  cross-references  to  the 
former  definitions  of  "mortgage-backed 
securities,"  "collateralized  mortgage 
obligations,"  "Real  Estate  Mortgage 
Investment  Conduits."  and  "adjustable 
rate  mortgages"  in  §  615.5131;  and 

•  Repeal  existing  §  615.5174(c), 
which  prohibits  FCS  banks  and 
associations  from  investing  in  Farmer 
Mac  stripped  mortgage-backed 
securities. 

2.  Summary  of  Comments 

Two  commenters  requested 
substantive  revisions  to  §615.5174. 
Farmer  Mac  asked  us  to  amend  our 
regulations  to  equalize  the  regulatory 
treatment  of  mortgage  securities  of 
Farmer  Mac,  Fannie  Mae,  and  Freddie 
Mac.  Farmer  Mac  asserts  that  our 
original  justification  for  according 
Farmer  Mac  mortgage  securities  a 
different  regulatory  treatment  than 
Fannie  Mae  and  Freddie  Mac  mortgage 
securities  is  no  longer  valid.  Farmer 
Mac  points  out  that  2  years  after  we 
adopted  existing  §615.5174,  Congress 
enacted  the  Farm  Credit  System  Reform 
Act  of  1996 18  (1996  Act),  which 
repealed  several  statutory  provisions 
that  distinguished  its  mortgage 
securities  fitim  those  of  Fannie  Mae  and 
Freddie  Mac.  As  a  result  of  these 
statutory  changes,  Farmer  Mac  asserts 
that  the  spreads  of  Farmer  Mac  mortgage 
securities  are  now  close  to  those  on 
comparable  Fannie  Mae  and  Freddie 
Mac  products.  For  these  reasons.  Farmer 
Mac  believes  that  the  mortgage 
securities  of  all  three  GSEs  expose 
investors  to  approximately  the  same  risk 
of  loss  and  should  be  treated  in  a  similar 
fashion. 

The  jointly  managed  Central  Coast 
Production  Credit  Association/Federal 
Land  Credit  Association  (Central  Coast) 
responded  to  our  notice  on  regulatory 
burden  by  encouraging  us  to  repeal  the 
20-percent  portfolio  limit  on  Farmer 
Mac  mortgage  securities  in  existing 
§  615.5174(a).  As  the  conmienter  notes, 
we  enacted  this  portfolio  limit  in  1993, 
when  the  Act  required  System  banks 
and  associations  to  guarantee  10  percent 
of  Farmer  Mac  mortgage  securities 
through  either  a  cash  reserve  or  a 
subordinated  participation  interest  in 
the  underlying  loans.  The  associations 
assert  that  the  original  safety  and 
soimdness  rationale  for  the  20-percent 
portfolio  limit  no  longer  exists  because 
Farmer  Mac  now  has  the  authority  both 
to  issue  mortgage  securities  and  to  fully 
guarantee  principal  and  interest 
payments  to  investors. 


"Pub.  L.  104-105. 110  Stat.  162  (Feb.  10,  1996). 


3.  Response  to  Comments 

We  acknowledge  that  the  1996  Act 
granted  Farmer  Mac  many  of  the  same 
powers  that  Fannie  Mae  and  Freddie 
Mac  have  to  issue  and  guarantee 
mortgage  securities.  These  statutory 
amendments  profoundly  changed 
Farmer  Mac's  business  operations  and 
the  market  for  its  securities.  We  agree 
that  the  1996  Act  has  rendered  many 
provisions  of  existing  §  615.5174 
obsolete,  and  for  this  reason,  this 
.  regulation  requires  more  than  technical 
and  conforming  amendments. 

4.  Final  Regulation 

We  have  fashioned  a  final  regulation 
that  balances  the  interests  of  both 
Farmer  Mac  and  other  System 
institutions.  We  recognized  Farmer 
Mac's  new  statutory  powers  and  market 
realities  by  repealing  all  obsolete 
provisions  in  §  615.5174.  The  final 
regulation  responds  to  Farmer  Mac's 
request  for  comparable  treatment  with 
Fannie  Mae  and  Freddie  Mac  by 
applying  the  investment  management 
provisions  of  final  §  615.5133(b)  and  (c) 
and  the  stress  test  requirements  of  final 
§  615.5141  to  Fanner  Mac  mortgage 
securities.  In  the  same  context,  final 
§  615.5174  focuses  on  issues  that  are 
unique  to  investments  by  FCS  banks 
and  associations  in  Farmer  Mac 
mortgage  securities.  In  addition,  the 
final  regulation  allows  System  banks 
and  associations  more  latitude  to 
'  manage  their  credit  risks  through 
investments  in  Farmer  Mac  securities. 

Final  §  615.5174(a)  continues  to 
authorize  System  banks  and 
associations  to  invest  in  mortgage 
securities  that  are  issued  or  guaranteed 
as  to  principal  and  interest  by  Farmer 
Mac.  This  provision  specifically  allows 
System  banks  and  associations  to 
purchase  and  hold  Farmer  Mac 
securities  for  the  purposes  of:  (1) 
Managing  credit  and  interest  rate  risk; 
and  (2)  furthering  their  mission  to 
finance  agriculture.  Certain  Farmer  Mac 
mortgage  securities  may  help  System 
banks  and  associations  to  manage 
interest  rate  risk  exposures  in  their 
portfolios.  Additionally,  System  banks 
and  associations  can  use  these  mortgage 
securities  for  cashflow  management 
because  Farmer  Mac  guarantees  that 
investors  will  receive  timely  payment  of 
principal  and  interest. 

We  added  explicit  references  to 
associations  to  final  §  615.5174  to  clarify 
the  scope  of  this  regulation.  Because 
redesignated  §  615.5142  contained  a 
redundant  authorization  for  FCS 
associations  to  purchase  and  hold 
Farmer  Mac  mortgage  securities,  we 


deleted  the  reference  to  §  615.5174  in 
redesignated  §615.5142. 

System  banks  and  associations  can 
still  acquire  subordinated  participation 
interests  in  Farmer  Mac  pools,  although 
title  VII  of  the  Act  no  longer  requires 
them  to  do  so.  Investments  by  System 
banks  and  associations  in  subordinate 
Fanner  Mac  securities  are  also  subject  to 
regulations  in  part  614  of  this  chapter. 

In  response  to  Central  Coast's  request, 
we  modified  the  portfolio  cap  in  this 
regulation.  Farmer  Mac  mortgage 
securities  can  be  used  to  diversify  the 
credit  risk  exposure  in  FCS  bank  and 
association  agricultural  loans  and 
further  their  important  mission 
objectives.  Therefore,  final  §  615.5174 
allows  System  banks  and  associations  to 
hold  Farmer  Mac  mortgage  securities  in 
an  amount  that  is  equal  to  their  total 
outstanding  loans. 

We  note  that  System  banks  must  not 
coimt  Farmer  Mac  mortgage  securities 
as  part  of  their  total  outstanding  loans 
when  they  calculate  their  30-percent 
portfolio  limit  for  liquid  investments 
under  §  615.5132.  Our  reason  for  this 
treatment  is  that  Fanner  Mac  mortgage 
securities  are  not  considered  loans  of 
System  banks  and  associations. 

Final  §  615.5174(b)  covers  the 
responsibilities  of  boards  and  senior 
management  for  overseeing  investments 
in  Farmer  Mac  securities.  "This  provision 
requires  each  Farm  Credit  bank  and 
association  board  of  directors  to  adopt 
written  policies  that  will  govern  their 
investments  in  Farmer  Mac  securities. 
Final  §  615.5174(b)  closely  parallels 
similar  provisions  in  §  615.5133  that 
guide  investment  management  practices 
for  non-agricultural  investments. 

Final  §  615.5174(c)  also  closely 
follows  similar  provisions  in  §  615.5133. 
This  provision  requires  banks  and 
associations  to  establish  policies  that 
identify  the  types  and  quantity  of 
Farmer  Mac  securities  they  will  hold  to 
achieve  their  objectives  and  set  credit, 
market,  and  liquidity  risk  limits.  Under 
final  §  615.5174(c)(2),  the  board's  policy 
must  establish  specific  criteria  for 
managing  credit  risk  by  establishing 
product  and  geographic  diversification 
requirements  for  investments  in  Fanner 
Mac  mortgage  securities.  Final 
§  615.5174(c)(3)  requires  the  board's 
policies  to  address  how  the  market  risk 
of  Farmer  Mac  mortgage  securities 
affects  the  institution's  capital  and 
earnings. 

Under  final  §  615.5174(c)(4),  board 
policies  must  indicate  liquidity  risk 
tolerance  levels.  Risk  preferences  may 
be  based  on  the  liquidity  characteristics 
of  the  types  of  Farmer  Mac  securities 
you  wish  to  select  for  your  portfolio  and 
your  institutional  objectives.  We 
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recognize  that  if  your  objective  is  to 
hold  Farmer  Mac  securities  imtil 
maturity,  liquidity  risk  is  less  important. 
Additionally,  the  final  regulations 
prohibit  Farm  Credit  banks  from 
holding  Fanner  Mac  mortgage  seciuities 
in  the  liquidity  reserve  they  maintain 
under  §  615.5134.  Om-  concern  over 
concentration  risk  led  us  to  develop  this 
provision.  For  example,  if  the  System 
had  real  or  perceived  credit  problems 
due  to  a  crisis  in  the  agricultural 
economy  and  could  not  access  the 
market  at  reasonable  rates,  those  same 
economic  factors  may  also  adversely 
affect  the  price  and  liquidity  of  Fanner 
Mac  securities. 

Lastly,  final  §615. 5174(d)  requires 
System  banks  and  associations  to 
perform  stress  tests  in  accordance  with 
final  §  615.5141  to  measure  market  risks 
in  these  securities. 

VI.  Liquidity  Reserve 

We  received  no  comment  on  our 
proposal  to  repeal  a  provision  in 
existing  §  615.5134(b)  which  requires 
System  banks  to  segregate  investments 
in  the  liquidity  reserve  from 
investments  that  are  held  for  othw 
purposes  under  §615.5132.  This 
amendment  provides  FCS  banks  with 
greater  flexibility  to  decide  how  to  best 
use  their  investments  to  manage  risk 
exposure. 

In  response  to  our  initiative  on 
regiUatory  biuden,  CoBank,  ACB,  stated 
that  the  "burdensome  liquidity  reserve 
requirement  calculations  should  be 
simplified."  The  commenter  did  not 
offer  any  suggestions  for  simplifying  the 
liquidity  reserve  requirement  in 
§615.5134. 

The  liquidity  reserve  requirement  for 
System  banks  is  calculated  using  a  basic 
formula.  The  liquidity  reserve 
requirement  ensures  that  FCS  banks 
have  a  pool  of  liquid  investments  to 
fund  their  operations  for  approximately 
15  days  if  their  access  to  the  capital 
markets  becomes  impeded.  We  believe 
the  significance  of  maintaining  an 
ample  supply  of  liquid  funds  outweighs 
any  biu-dens  created  by  the  liquidity 
reserve  calculation  process.  Thus,  we 
made  no  changes  to  the  liquidity  reserve 
calculation  at  this  time. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agricidtiue,  Banks, 
banking.  Government  secimties, 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 


PART  615— FUNDING  AND  RSCAL 
AFFAIRS.  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS     ,. 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7. 1.10. 1.11, 1.12, 
2.2,  2.3,  2.4.  2.5,  2.12,  3.1,  3.7,  3.11.  3.25,  4.3, 
4.3A,  4.9,  4.14B,  4.25,  5.9.  5.17,  6.20,  6.26, 
8.0,  8.3,  8.4,  8.6,  8.7,  8.8,  8.10,  8.12  of  the 
Farm  Credit  Act  (12  U.S.C.  2013.  2015,  2018, 
2019,  2020,  2073,  2074,  2075.  2076,  2093, 
2122,  2128,  2132,  2146,  2154,  2154a,  2160, 
2202b,  2211,  2243,  2252,  2278b,  2278b-6, 
2279aa,  2279aa-3,  2279aa-4,  2279aa-6, 
2279aa-7,  2279aa-8,  2279aa-10,  2279aa-12); 
sec.  301(a)  of  Pub.  L.  100-233, 101  Stat.  1568, 
1608. 

Subpart  E— Investment  Management 

2.  Section  615.5131  is  revised  to  read 
as  follows: 

§615.5131    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Asset-backed  securities  (ABS) 
mean  investment  securities  that  provide 
for  ownership  of  a  fractional  undivided 
interest  or  collateral  interests  in  specific 
assets  of  a  trust  that  are  sold  and  traded 
in  the  capital  markets.  For  the  piuposes 
of  this  subpart,  ABS  exclude  mortgage 
seciuities  diat  are  defined  in 
§615.5131(1). 

(b)  Bank  means  a  Farm  Credit  Bank, 
agricultmal  credit  bank,  or  bank  for 
cooperatives. 

(c)  Eurodollar  time  deposit  means  a 
non-negotiable  deposit  denominated  in 
United  States  dollars  and  issued  by  an 
overseas  branch  of  a  United  States  bank 
or  by  a  foreign  bank  outside  the  United 
States. 

(d)  Final  maturity  means  the  last  date 
on  which  the  remaining  principal 
amoimt  of  a  seciuity  is  due  and  payable 
(matiues)  to  the  registered  owner.  It 
does  not  mean  the  call  date,  the 
expected  average  life,  the  duration,  or 
the  weighted  average  maturity. 

(e)  General  obligations  of  a  State  or 
political  subdivision  means: 

(1)  The  full  faith  and  credit 
obligations  of  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  a  territory  or  possession  of  the 
United  States,  or  a  political  subdivision 
thereof  that  possesses  general  powers  of 
taxation,  including  property  taxation;  or 

(2)  An  obligation  that  is 
imconditionally  guaranteed  by  an 
obligor  possessing  general  powers  of 
taxation,  including  property  taxation. 

(f)  Liquid  investments  are  assets  that 
can  be  promptly  converted  into  cash 
without  significant  loss  to  the  investor. 
In  the  money  market,  a  security  is  liquid 
if  the  spread  between  its  bid  and  ask 


price  is  narrow  and  a  reasonable  amoimt 
can  be  sold  at  those  prices. 

(g)  Loans  are  defined  by  §  621.2(f)  of 
this  chapter  and  they  are  calculated 
quarterly  (as  of  the  last  day  of  March, 
June,  September,  and  December)  by 
using  the  average  daily  balance  of  loans 
during  the  quarter. 

(h)  Market  risk  means  the  risk  to  the 
financial  condition  of  your  institution 
because  the  value  of  your  holdings  may 
decline  if  interest  rates  or  market  prices 
change.  Exposure  to  market  risk  is 
measured  by  assessing  the  effect  of 
changing  rates  and  prices  on  either  the 
earnings  or  economic  value  of  an 
individual  instrument,  a  portfolio,  or 
the  entire  institution. 

(i)  Mortgage  securities  means 
securities  that  are  either: 

(1)  Pass-through  securities  or 
participation  certificates  that  represent 
ownership  of  a  fractional  undivided 
interest  in  a  specified  pool  of  residential 
(excluding  home  equity  loans), 
multifamily  or  commercial  mortgages, 
or 

(2)  A  multiclass  security  (including 
collateralized  mortgage  obligations  and 
real  estate  mortgage  investment 
conduits)  that  is  backed  by  a  pool  of 
residential,  multifamily  or  commercial 
real  estate  mortgages,  pass-through 
mortgage  secimties,  or  other  multiclass 
mortgage  securities. 

(j)  Nationally  Recognized  Statistical 
Rating  Organization  (NRSRO)  means  a 
rating  organization  that  the  Securities 
and  Exchange  Commission  recognizes 
as  an  NRSRO. 

(k)  Revenue  bond  means  an  obligation 
of  a  municipal  government  that  finances 
a  specific  project  or  enterprise  but  it  is 
not  a  full  faith  and  credit  obligation. 
The  obligor  pays  a  portion  of  the 
revenue  generated  by  the  project  or 
enterprise  to  the  bondholders. 

(1)  Weighted  average  life  (WAL)  means 
the  average  time  until  the  investor 
receives  the  principal  on  a  security, 
weighted  by  the  size  of  each  principal 
pa)rment  and  calculated  under  specified 
prepayment  assumptions. 

(m)  You  means  a  Farm  Credit  bank, 
association,  or  service  corporation. 

3.  Section  615.5133  is  revised  to  read 
as  follows: 

§  61 5.51 33    Investment  managemenL 

(a)  Responsibilities  of  Board  of 
Directors.  Your  board  must  adopt 
written  policies  for  managing  your 
investment  activities.  Your  board  of 
directors  must  also  ensure  that 
management  complies  with  these 
policies  and  that  appropriate  internal 
controls  are  in  place  to  prevent  loss. 
Annually,  the  board  of  directors  must 
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review  these  investment  policies  and 
make  any  changes  that  are  needed. 

(b)  Investment  policies.  Your  board's 
written  investment  policies  must 
address  the  purposes  and  objectives  of 
investments,  risk  tolerance,  delegations 
of  authority,  and  reporting 
requirements.  Investment  policies  must 
be  appropriate  for  the  size,  types,  and 
risk  characteristics  of  your  investments. 

(c)  Risk  tolerance.  Your  investment 
policies  must  establish  risk  limits  and 
diversification  requirements  for  the 
various  classes  of  eligible  investments 
and  for  the  entire  investment  portfolio. 
These  policies  must  ensure  that  you 
maintain  appropriate  diversification  of 
your  investment  portfolio.  Risk  limits 
must  be  based  on  your  institutional 
objectives,  capital  position,  and  risk 
tolerance.  Your  policies  must  identify 
the  types  and  quantity  of  investments 
that  you  will  hold  to  achieve  your 
objectives  and  control  credit,  market, 
liquidity,  and  operational  risks.  The 
policy  of  any  association  or  service 
corporation  that  holds  significant 
investments  and  each  bank  must 
establish  risk  limits  for  the  following 
four  types  of  risk. 

(1)  Credit  risk.  Investment  policies 
must  establish: 

(i)  Credit  quality  standards,  limits  on 
counterparty  risk,  and  risk 
diversification  standards  that  limit 
concentrations  based  on  a  single  or 
related  counterparty(ies),  a  geographical 
area,  industries  or  obligations  with 
similar  characteristics. 

(ii)  Criteria  for  selecting  brokers, 
dealers,  and  investment  bankers 
(collectively,  securities  firms).  You  must 
buy  and  sell  eligible  investments  with 
more  than  one  securities  firm.  As  part 
of  your  annual  review  of  your 
investment  policies,  your  board  of 
directors  must  review  the  criteria  for 
selecting  securities  firms  and  determine 
whether  to  continue  your  existing 
relationships  with  them. 

(iii)  Collateral  margin  requirements  on 
repurchase  agreements. 


(2)  Market  risk.  Investment  policies 
must  set  market  risk  limits  for  specific 
types  of  investments,  the  investment 
portfolio,  or  yoiu  institution.  Your 
board  of  directors  must  establish  market 
risk  limits  in  accordance  with  these 
regulations  and  our  other  policies. 

(3)  Liquidity  risk.  Investment  policies 
must  describe  the  liquidity 
characteristics  of  eligible  investffients 
that  you  will  hold  to  meet  your  liquidity 
needs  and  institutional  objectives. 

(4)  Operational  risk.  Investment 
policies  must  address  operational  risks, 
including  delegations  of  authority  and 
internal  controls  in  accordance  with     > 
paragraphs  (d)  and  (e)  of  this  section. 

(d)  Delegation  of  authority.  All 
delegations  of  authority  to  specified 
personnel  or  committees  must  state  the 
extent  of  management's  authority  and 
responsibilities  for  investments. 

(e)  Internal  controls.  You  must: 

(1)  Establish  appropriate  internal 
controls  to  detect  and  prevent  loss, 
fraud,  embezzlement,  conflicts  of 
interest,  and  imauthorized  investments. 

(2)  Establish  and  maintain  a 
separation  of  duties  and  supervision 
between  personnel  who  execute 
investment  transactions  and  personnel 
who  approve,  revaluate,  and  oversee 
investments. 

(3)  Maintain  management  information 
systems  that  are  appropriate  for  the 
level  and  complexity  of  your  investment 
activities. 

(f)  Securities  valuation. 

(1)  Before  you  purchase  a  security, 
you  must  evaluate  its  credit  quality  and 
its  price  sensitivity  to  changes  in  market 
interest  rates.  You  must  also  verify  the 
value  of  a  security  that  you  plan  to 
purchase,  other  than  a  new  issue,  with 

a  source  that  is  independent  of  the 
broker,  dealer,  coimterparty  or  other 
intermediary  to  the  transaction. 

(2)  You  must  determine  the  fair 
market  value  of  each  security  in  your 
portfolio  and  the  fair  market  value  of 
your  whole  investment  portfolio  at  least 
monthly.  You  must  also  evaluate  the 


credit  quality  and  price  sensitivity  to 
change  in  market  interest  rates  of  all 
investments  that  you  hold  on  an 
ongoing  basis. 

(3)  Before  you  sell  a  security,  you 
must  verify  its  value  with  a  source  that 
is  independent  of  the  broker,  dealer, 
counterparty,  or  other  intermediary  to 
the  transaction. 

(g)  Reports  to  the  board.  Each  quarter, 
management  must  report  to  the  board  of 
directors  or  a  board  committee  on  the 
performance  and  risk  of  each  class  of 
investments  and  the  entire  investment 
portfolio.  These  reports  must  identify  all 
gains  and  losses  that  you  incur  during 
the  quarter  on  individual  securities  that 
you  sold  before  maturity.  Reports  must 
also  identify  potential  risk  exposure  to 
changes  in  market  interest  rates  and 
other  factors  that  may  affect  the  value  of 
your  bank's  investment  holdings. 
Management's  report  must  discuss  how 
investments  affect  your  bank's  overall 
financial  condition  and  must  evaluate 
whether  the  performance  of  the 
investment  portfolio  effectively  achieves 
the  board's  objectives.  Any  deviations 
from  the  board's  policies  must  be 
specifically  identified  in  the  report. 

4.  Section  615.5134  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§615.5134    Liquidity  reserve  requirement. 

***** 

(b)  AH  investments  that  the  bank 
holds  for  the  purpose  of  meeting  the 
liquidity  reserve  requirement  of  this 
section  must  be  free  of  lien. 
***** 

5.  Section  615.5140  is  revised  to  read 
as  follows: 

§  61 5.51 40    Eligible  investments. 

(a)  You  may  hold  only  the  following 
types  of  investments  listed  in  the 
Investment  Eligibility  Criteria  Table. 
These  investments  must  be 
denominated  in  United  States  dollars. 

Billing  Code  6705-01-P 
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(b)  Rating  of  foreign  countries. 
Whenever  the  obhgor  or  issuer  of  an 
eligible  investment  is  located  outside 
the  United  States,  the  host  country  must 
maintain  the  highest  sovereign  rating  for 
political  and  economic  stability  by  an 
NRSRO. 

(c)  Marketable  securities.  All  eligible 
investments,  except  money  market 
instruments,  must  be  marketable.  An 
eligible  investment  is  marketable  if  you 
can  sell  it  quickly  at  a  price  that  closely 
reflects  its  fair  value  in  an  active  and 
universally  recognized  secondary 
market. 

(d)  Obligor  limits. 

(1)  You  may  not  invest  more  than  20 
percent  of  your  total  capital  in  eligible 
investments  issued  by  any  single 
institution,  issuer,  or  obligor.  This 
obligor  limit  does  not  apply  to 
obligations,  including  mortgage 
securities,  that  are  issued  or  guaranteed 
as  to  interest  and  principal  by  the 
United  States,  its  agencies, 
instrumentalities,  or  corporations. 

(2)  Obligor  limits  for  your  holdings  in 
an  investment  company  You  must  count 
securities  that  you  hold  through  an 
investment  company  towards  the 
obligor  limit  of  this  section  unless  the 
investment  company's  holdings  of  the 
security  of  any  one  issuer  do  not  exceed 
five  (5)  percent  of  the  investment 
company's  total  portfolio. 

(e)  Other  investments  approved  by  the 
FCA.  You  may  purchase  and  hold  other 
investments  that  we  approve.  Your 
request  for  our  approval  must  explain 
the  risk  characteristics  of  the  investment 
and  your  purpose  and  objectives  for 
making  the  investment. 

§§615.5141  through  615.5143 
[Redesignated] 

6.  Sections  615.5141,  615.5142,  and 
615.5143  are  redesignated  as 
§§  615.5142,  615.5143,  and  615.5144, 
respectively,  and  a  new  §  615.5141  is 
added  to  read  as  follows: 

§  61 5.51 41    Stress  tests  for  mortgage 
securities. 

Mortgage  securities  are  not  eligible 
investments  unless  they  pass  a  stress 
test.  You  must  perform  stress  tests  to 
determine  how  interest  rate  changes 
will  affect  the  cashflow  and  price  of 
each  mortgage  security  that  you 
purchase  and  hold,  except  for  adjustable  . 
rate  securities  that  reprice  at  intervals  of 
12  months  or  less  and  are  tied  to  an 
index.  You  must  also  use  stress  tests  to 
gauge  how  interest  rate  fluctuations  on 
mortgage  securities  affect  your 
institution's  capital  and  earnings.  You 
may  conduct  the  stress  tests  as 
described  in  either  paragraph  (a)  or  (b) 
of  this  section. 


(a)  Mortgage  securities  must  comply 
with  the  following  three  tests  at  the  time 
of  purchase  and  each  following  quarter: 

U)  Average  Life  Test.  The  expected 
WAL  of  the  instrument  does  not  exceed 
5  years. 

(2)  Average  Life  Sensitivity  Test.  The 
expected  WAL  does  not  extend  for  more 
than  2  years,  assuming  an  immediate 
and  sustained  parallel  shift  in  the  yield 
curve  of  plus  300  basis  points,  nor 
shorten  for  more  than  3  years,  assimiing 
an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  minus  300 
basis  points. 

(3)  Price  Sensitivity  Test.  The 
estimated  change  in  price  is  not  more 
than  thirteen  (13)  percent  due  to  an 
immediate  and  sustained  parallel  shift 
in  the  yield  curve  of  plus  or  minus  300 
basis  points. 

(4)  Exemption.  A  floating  rate 
mortgage  security  is  subject  only  to  the 
price  sensitivity  test  in  paragraph  (a)(3) 
of  this  section  if  at  the  time  of  purchase 
and  each  quarter  thereafter  it  bears  a 
rate  of  interest  that  is  below  its 
contractual  cap. 

(b)  You  may  use  an  alternative  stress 
test  to  evaluate  the  price  sensitivity  of 
your  mortgage  securities.  An  alternative 
stress  test  must  be  able  to  measure  the 
price  sensitivity  of  mortgage 
instnmients  over  different  interest  rate/ 
yield  curve  scenarios.  The  methodology 
that  you  use  to  analyze  mortgage 
securities  must  be  appropriate  for  the 
complexity  of  the  instrument's  structure 
and  cashflows.  Prior  to  purchase  and 
each  quarter  thereafter,  you  must  use 
the  stress  test  to  determine  that  the  risk 
in  the  mortgage  security  is  within  the 
risk  limits  of  your  board's  investment 
policies.  The  stress  test  must  enable  you 
to  determine  at  the  time  of  purchase  and 
each  subsequent  quarter  that  the 
mortgage  security  does  not  expose  your 
capital  or  earnings  to  excessive  risks. 

(c)  You  must  rely  on  verifiable 
information  to  support  all  your 
assumptions,  including  prepayment  and 
interest  rate  volatility  assumptions, 
when  you  apply  the  stress  tests  in  either 
paragraph  (a)  or  (b)  of  this  section.  You 
must  document  the  basis  for  all 
assumptions  that  you  use  to  evaluate  the 
securi^  and  its  underlying  mortgages. 
You  must  also  document  all  subsequent 
changes  in  your  assumptions.  If  at  any 
time  after  purchase,  a  mortgage  security 
no  longer  complies  with  requirements 
in  this  section,  you  must  divest  it  in 
accordance  with  §  615.5143. 

7.  Newly  designated  §615.5142  is 
revised  to  read  as  follows: 

§615.5142    Association  investments. 
An  association  may  hold  eligible 
investments  listed  in  §615.5140,  with 


the  approval  of  its  funding  bank,  for  the 
purposes  of  reducing  interest  rate  risk 
and  managing  surplus  short-term  funds. 
Each  bank  must  review  annually  the 
investment  portfolio  of  every 
association  that  it  funds. 

8.  Newly  designated  §  615.5143  is 
revised  to  read  as  follows: 

§  61 5.51 43    Disposal  of  ineligible 
investments. 

You  must  dispose  of  an  ineligible 
investment  within  6  months  unless  we 
approve,  in  writing,  a  plan  that 
authorizes  you  to  divest  the  instrument 
over  a  longer  period  of  time.  An 
acceptable  divestiture  plan  must  require 
you  to  dispose  of  the  inehgible 
investment  as  quickly  as  possible 
without  substantial  financial  loss.  Until 
you  actually  dispose  of  the  ineligible 
investment,  the  managers  of  your 
investment  portfolio  must  report  at  least 
quarterly  to  your  board  of  directors 
about  the  status  and  performance  of  the 
ineligible  instrument,  the  reasons  why  it 
remains  ineligible,  and  the  managers' 
progress  in  disposing  of  the  investment. 

Subpart  F— Property  and  Other 
Investments 

9.  Section  615.5174  is  revised  to  read 
as  follows: 

§  61 5.51 74    Farmer  Mac  securities. 

(a)  General  authority.  You  may 
purchase  and  hold  mortgage  securities 
that  are  issued  or  guaranteed  as  to  both 
principal  and  interest  by  the  Federal 
Agricultural  Mortgage  Corporation 
(Farmer  Mac  securities).  You  may 
purchase  and  hold  Farmer  Mac 
securities  for  the  purposes  of  managing 
credit  and  interest  rate  risks,  and 
furthering  your  mission  to  finance 
a^culture.  The  total  value  of  your 
Farmer  Mac  securities  cannot  exceed 
your  total  outstanding  loans,  as  defined 
by  §  615.5131(g). 

(b)  Board  and  management 
responsibilities.  Your  board  of  directors 
must  adopt  written  policies  that  will 
govern  your  investments  in  Fanner  Mac 
securities.  All  delegations  of  authority 
to  specified  personnel  or  committees 
must  state  the  extent  of  management's 
authority  and  responsibilities  for 
managing  your  investments  in  Farmer 
Mac  securities.  The  board  of  directors 
must  also  ensure  that  appropriate 
internal  controls  are  in  place  to  prevent 
loss,  in  accordance  with  §  615.5133(e). 
Management  must  submit  quarterly 
reports  to  the  board  of  directors  on  the 
performance  of  all  investments  in 
Farmer  Mac  securities.  Annually,  your 
board  of  directors  must  review  these 
policies  and  the  performance  of  your 
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Farmer  Mac  securities  and  make  any 
changes  that  are  needed. 

(c)  Policies.  Your  board  of  directors 
must  establish  investment  policies  for 
Farmer  Mac  securities  that  include  yoiu': 

(1)  Objectives  for  holding  Farmer  Mac 
seciuities. 

(2)  Credit  risk  parameters  including: 
(i)  The  quantities  and  types  of  Farmer 

Mac  mortgage  seciuities  diat  are 
collateralized  by  qualified  agricultinal 
mortgages,  nual  home  loans,  and  loans 
guaranteed  by  the  Farm  Service  Agency. 

(ii)  Product  and  geographic 
diversification  for  the  loans  that 
underlie  the  security;  and 

(iii)  Minimimi  pool  size,  minimiun 
number  of  loans  in  each  pool,  and 
maximum  allowable  premiiuns  or 
discounts  on  these  securities. 

(3)  Liquidity  risk  tolerance  and  the 
liquidity  characteristics  of  Farmer  Mac 
securities  that  are  suitable  to  meet  your 
institutional  objectives.  A  bank  may  not 
include  Farmer  Mac  mortgage  securities 
in  the  liquidity  reserve  maintained  to 
comply  with  §615.5134. 

(4)  Market  risk  limits  based  on  the 
effects  that  the  Farmer  Mac  seciirities 
have  on  your  capital  and  earnings. 

(d)  Stress  Test.  You  must  perform 
stress  tests  on  mortgage  securities  that 
are  issued  or  guaranteed  by  Farmer  Mac 
in  accordance  with  the  requirements  of 
§  615.5141(b)  and  (c).  If  a  Farmer  Mac 
security  fails  a  stress  test,  you  must 
divest  it  as  required  by  §  615.5143. 

Dated:  May  13, 1999. 
Vivian  Portis. 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  99-13622  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  670S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  33 

[Docltot  No.  NE121;  Special  Conditions  No. 
33-002-SC] 

Special  Conditions:  General  Electric 
Aircraft  Engines  Models  CT7-6D,  CT7- 
6E  and  CT7-8  TurtMShaft  Engines. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  General  Electric  Aircraft 
Engines  (GEAE)  Models  CT7-6D,  CT7- 
6E  and  CT7-8  turboshaft  engines.  These 
engines  will  have  30-second  one-engine- 
inoperative  (OEI)  and  2-minute  OEI 
ratings.  The  applicable  airworthiness 


standards  do  not  contain  appropriate 
safety  standards  for  engine  overspeed 
test  requirements  for  these  engine 
ratings.  This  document  contains  the 
additional  safety  standards  for  the 
overspeed  test  for  these  ratings  imder 
§  33.27  that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards.  This 
dociunent  also  specifies  the  mandatory 
post-flight  engine  inspection  and 
maintenance  requirements  for  these 
ratings  in  accordance  with  §  33.4. 
DATES:  The  effective  date  of  these 
special  conditions  is  May  21, 1999. 
Comments  must  be  received  on  or 
before  July  27, 1999. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel, 
Attention:  Docket  NE121;  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299,  or  delivered 
in  duplicate  to  the  Office  of  the  Regional 
Coimsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NE121.  Comments  may  be  inspected  in 
the  Docket  weekdays,  except  Federal 
holidays,  between  8:00  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chimg  Hsieh,  FAA,  Engine  and 
Propeller  Standards  Staff,  ANE-110, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Bmlington, 
Massachusetts  01803-5299;  telephone 
(781)  238-7115;  facsimile  (781)  238- 
7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
docket  and  special  conditions  numbers 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NE121."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Background 

On  May  24, 1996,  GEAE  applied  for 
an  amendment  to  tjrpe  certificate  E8NE 
to  include  a  new  model  CT7-6E 
turboshaft  engine.  On  July  15, 1996, 
GEAE  applied  for  an  amendment  to  tjrpe 
certificate  E8NE  to  include  a  new  model 
CT7-6D  turboshaft  engine.  On  August 
12, 1996,  GEAE  applied  for  an 
amendment  to  type  certificate  E8NE  to 
include  a  new  model  CT7-8  turboshaft 
engine.  These  models  are  all  derivatives 
of  the  CT7  series  tiu-boshaft  engine. 
With  all  of  these  applications  GEAE 
applied  for  30-second  OEI  and  2-minute 
OEI  ratings  for  the  new  engine  designs. 
The  CT7-6D  and  the  CT7-6E  turboshaft 
engines  will  be  rated  at  30-second  OEI, 
2-niinute  OEI,  continuous  OEI,  takeoff, 
and  maximum  continuous  ratings.  The 
CT7-8  tiu'boshaft  engine  will  be  rated  at 
30-second  OEI,  2-minute  OEI,  30-minute 
OEI,  takeoff,  and  maximxmi  continuous 
ratings. 

On  June  19, 1996,  the  FAA  published 
a  final  rule  setting  airworthiness 
standards  for  30-second  and  2-minute 
OEI  engine  ratings  (61  FR  31324).  Prior 
to  that  rule  the  airworthiness  standards 
for  engines,  14  CFR  part  33,  did  not 
contain  appropriate  safety  standards  for 
engine  overspeed  test  requirements  for 
30-second  and  2-minute  OEI  engine 
ratings.  Engine  manufacturers  who  had 
applied  for  type  certificates  for  engine 
designs  that  contained  30-second  and  2- 
minute  OEI  ratings  were  issued  special 
conditions  to  address,  among  other 
things,  engine  overspeed  test 
requirements  for  those  ratings,  which 
were  considered  at  the  time  to  be  novel 
and  unusual  engine  ratings.  The  final 
rule,  however,  did  not  contain  the 
proposed  revisions  to  the  airworthiness 
standards  on  engine  overspeed  test  for 
these  OEI  ratings  imder  §  33.27  that 
appeared  in  both  the  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  89-27. 
published  on  September  22,  1989  (54  FR 
39080),  and  the  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  No.  8^ 
27A  (60  FR  7380),  published  on 
February  7, 1995.  The  FAA  elected  to 
drop  the  proposed  changes  to  §  33.27 
from  the  find  nde  in  response  to 
commenters  who  noted  that  the 
proposed  revisions  were  not  consistent 
with  the  status  of  the  discussions  on 
OEI  test  requirements  ongoing  at  the 
time  by  a  working  group  of  the  Aviation 
Rulemaking  Advisory  Committee 
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(ARAC).  The  FAA  agreed  that  the 
proposed  changes  to  §  33.27  were  not 
completely  harmonized  with  the 
proposed  equivalent  rules  in  the  Joint 
Airworthiness  Requirements — Engine 
(JAR-E)  published  by  the  European 
Joint  Aviation  Authority  (JAA).  The 
preamble  to  the  final  rule  states  that 
until  the  ARAC  completes  its  work  to 
harmonize  §  33.27  with  the  equivalent 
rule  in  the  JAR-E,  the  FAA  should 
address  engine  overspeed  test 
requirements  for  30-second  and  2- 
minute  OEI  engine  ratings  on  a  case  by 
case  basis.  These  special  conditions 
reflect  that  policy  and  allow  this 
applicant  to  proceed  with  the 
certification  of  these  engine  designs  on 
the  same  basis  as  previous  applicants 
seeking  approval  for  30-second  and  2- 
minute  OEI  engine  ratings. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
a-". 101,  GEAE  must  show  that  GEAE 
models  CT7-6D,  CT7-6E  and  CT7-8 
turboshaft  engines  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type    . 
Certificate  No.  E8NE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  original  type 
certification  basis  for  the  CT7-6D 
engine  is  14  CFR  part  33,  effective 
February  1, 1965,  as  amended  by 
Amendments  33-1  through  33-5.  The 
original  tjT)e  certification  basis  for  the 
CT7-6E  engine  is  14  CFR  part  33, 
•  effective  February  1, 1965,  as  amended 
by  Amendments  33-1  through  33-16. 
The  original  type  certification  basis  for 
the  CT7-8  engine  is  14  CFR  part  33, 
effective  February  1,  1965,  as  amended 
by  Amendments  33-1  through  33-17. 

ff  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  33)  do  not  contain 
appropriate  safety  standards  for  the 
GEAE  CT7-6D,  CT7-6E  and  CT7-8 
engines  because  of  the  30-second  OEI 
and  2-minute  OEI  engine  ratings,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49, 
as  required  by  14  CFR  11.28  and 
11.29(b),  and  become  part  of  the  type 
certification  basis  in  accordance  with  14 
CFR  21.101(b)(2). 

Special  conditions  are  applicable  to 
the  model  for  which  they  are  issued. 
Should  the  type  certificate  for  that 
model  be  amended  later  to  include  any 
other  model  that  incorporates  the  same 
engine  ratings,  or  should  any  other 


model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  engine  ratings,  the 
special  conditions  would  also  apply  to 
the  other  model  imder  the  provisions  of 
14  CFR  21.101(a)(1). 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  GEAE 
CT7-6D,  CT7-6E  and  CT7-8  turboshaft 
engines.  Should  GEAE  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
to  include  another  model  incorporating 
the  same  engine  ratings,  the  special 
conditions  would  apply  to  that  model  as 
well  imder  the  provisions  of  14  CFR 
21.101(a)(1), 

Conclusion 

This  action  affects  only  certain  engine 
ratings  for  the  GEAE  CT7-6D,  CT7-6E 
and  CT7-8  turboshaft  engines.  It  is  not 
a  rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  ratings. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  GEAE  Models 
CT7-6D,  CT7-6E  and  CT7-8  turboshaft 
engines. 

Section  33.4.  Instructions  for  Continued 
Airworthiness. 

In  addition  to  the  requirements  of  §  33.4, 
the  mandatory  inspection  and  maintenance 
actions  required  following  the  use  of  the  30- 
second  or  2-minute  OEI  rating  must  be 
included  in  the  airworthiness  limitations 
section  of  the  appropriate  engine  manuals. 

Section  33.27,  Turbine,  Compressor,  Fan, 
and  Turbo-supercharger  Rotors. 

For  engines  having  30-second  and  2- 
minute  OEI  ratings,  in  addition  to  the 
requirements  of  §  33.27(b),  turbine  and 
compressor  rotors  must  have  sufficient 
strength  to  withstand  the  conditions 
specified  in  one  of  the  following  tests  for  the 
most  critically  stressed  rotor  component  of 
each  turbine  and  compressor  including 
integral  drum  rotors  and  centrifugal 
compressor,  as  determined  by  analysis  or 
other  acceptable  means.  The  selection  of  the 
test  from  the  following  paragraph  (a)  or  (b) 
of  this  section  is  determined  by  the  speed 
defined  in  paragraph  (a)(2)  or  (b)(2), 
wl^ichever  is  higher. 

(a)  Test  for  a  period  of  two  and  one-half 
minutes- 


(1)  At  its  maximum  operating  temperature 
except  as  provided  in  §  33.27(c)(2)(iv);  and 

(2)  At  the  highest  speed  determined,  in 
accordance  with  §33.27(c)(2)(i)  through  (iv). 

(3)  This  test  may  be  performed  using  a 
separate  test  vehicle  as  desired. 

(b)  Test  for  a  period  of  5  minutes- 

(1)  At  its  maximum  operating  temperature 
except  as  provided  in  §  33.27(c)(2)(iv);  and 

(2)  At  100  percent  of  the  highest  speed  that 
would  result  from  failure  of  the  most  critical 
component  of  each  turbine  and  compressor 
or  system  in  a  representative  installation  of 
the  engine  when  operating  at  30-second  and 
2-minute  OEI  rating  conditions;  and 

(3)  The  test  speed  must  take  into  account 
minimum  material  properties,  maximum 
operating  temperature,  and  the  most  adverse 
dimensional  tolerances. 

(4)  This  test  may  be  performed  using  a 
separate  test  vehicle  as  desired.  Following 
the  test,  rotor  growth  and  distress  beyond 
dimensional  limits  for  an  overspeed 
condition  is  permitted  for  30-second  and  2- 
minute  OEI  ratings  only,  provided  the 
structural  integrity  of  the  rotor  is  maintained, 
as  shown  by  a  procedure  acceptable  to  the 
Administrator. 

Issued  in  Burlington,  Massachusetts,  on 
May  21.  1999. 

David  A.  Do%vney, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-13637  Filed  5-27-99;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-89-AD;  Amendment 
39-11183;  AD  99-11-12] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  747-400  Series  Airplanes 
Powered  by  Pratt  &  Whitney  PW4000 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
repetitive  inspections  to  ensure  proper 
installation  of  the  engine  thrust  link 
components,  and  follow-on  corrective 
action,  if  necessary;  and  replacement  of 
the  forward  engine  mount  end  cap 
assembly  with  an  improved  end  cap 
assembly.  Such  replacement,  when 
accomplished,  will  terminate  the 
repetitive  inspections.  This  amendment 
is  prompted  by  a  report  of  fatigue 
cracking  of  end  cap  bolts,  caused  by 
improper  installation.  Subsequent 
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investigation  revealed  that  properly 
installed  end  caps  also  are  subject  to 
early  fatigue  cracking.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failxu-e  of  the  end  cap  assembly, 
which  could  lead  to  separation  of  the 
engine  from  the  airplane  in  the  event  of 
a  primary  thrust  linkage  failure. 

DATES:  Effective  July  2, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  2, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Airaaft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747—400  series  airplanes  was 
published  in  the  Federal  Register  on 
May  20, 1998  (63  FR  27685).  That  action 
proposed  to  require  repetitive  ' 

inspections  to  detect  improper 
installation  and  fatigue  damage  of  the 
end  cap  of  the  forward  engine  moimt, 
and  replacement  of  the  forward  engine 
mount  end  cap  assembly  with  an 
improved  end  cap  assembly. 

Clarification  of  the  Rule 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
has  clarified  certain  wording  in  the  final 
rule  to  more  accurately  describe  the 
inspection  requirements,  which  include 
the  actions  required  and  the 
components  to  be  inspected.  The 
Summary  of  the  proposed  AD  states  that 
repetitive  inspections  are  required  "to 
detect  improper  installation  and  fatigue 
damage  of  the  end  cap  of  the  forward 
engine  moimt.  *  *  *"  However,  the 
final  rule  states  that  repetitive 
inspections  are  required  "to  ensiue 
proper  installation  of  the  engine  thrust 
link  components,  and  follow-on 
corrective  action,  if  necessary.  *  *  *" 


The  FAA  considers  that  such 
clarification  of  the  inspection 
requirements  is  necessary  for  several 
reasons.  First,  the  FAA  has  determined 
that  requiring  operators  "to  ensure 
proper  installation,"  rather  than  "to 
detect  improper  installation,"  more 
accurately  describes  the  action  required 
for  the  inspection.  Second,  the  FAA 
points  out  that  "fatigue  damage  of  the 
end  cap,"  which  involves  the  secondary 
load  path,  coidd  not  be  detected  until 
the  forward  engine  moimt  was 
disassembled.  In  addition,  the 
inspections  specified  by  Boeing  Alert 
Service  Bulletin  747-71A2283,  dated 
October  10, 1996,  are  inspections  of  the 
"engine  thrust  link  components,"  not 
the  "end  cap"  itself.  This  inspection 
requirement  also  was  clear  in  the 
proposed  nde,  which  correlated  the 
corrective  action  to  the  presence  or 
absence  of  damage  to  the  engine  thrust 
link  components.  Therefore,  the  FAA 
has  deleted  "fatigue  damage"  from  the 
inspection  requirements  and  has 
changed  "end  cap"  to  "engine  thrust 
link  components."  The  FAA  adds  that 
the  engine  thrust  link  components, 
which  involve  the  primary  load  path, 
can  be  inspected  with  no  disassembly  of 
the  forward  engine  mount  required.  The 
Summary  and  paragraph  (a)(1)  of  the 
final  rule  have  been  clarified 
accordingly. 

In  addition,  although  it  is  implied  in 
the  proposed  AD  that  the  FAA  requires 
any  discrepancy  or  damage  to  be 
repaired  by  taking  corrective  action,  the 
FAA  has  clarified  this  requirement  in 
the  final  rule.  The  first  sentence  of  the 
Summary  of  this  AD  now  includes  "and 
follow-on  corrective  action,  if 
necessary." 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  it  is  not 
affected  by  the  proposal  because  it  does 
not  operate  the  affected  airplanes. 
Another  commenter  generally  supports 
the  proposal. 

Request  to  Withdraw  the  Proposed  AD 

One  commenter  states  that 
"regulatory  action  mandating 
incorporation  of  Boeing  Alert  Service 
Bulletin  747-71A2283  (dated  October 
10,  1996]  is  unwarranted  for  PW4000 
powered  747  aircraft."  That  commenter 
also  states  that  this  alert  service  bulletin 
was  issued  on  the  basis  of  one  report  of 
a  broken  end  cap  bolt  by  one  operator 
of  a  Model  747-400  series  airplane.  In 
addition,  the  commenter  states  that  the 


discrepancy  was  revealed  during  engine 
overhaul  and  that  the  cause  of  the  bolt 
failure  was  attributed  to  a  personnel 
error  when  the  end  cap  was  installed 
backwards.  The  commenter  adds  that 
the  redesigned  end  cap  specified  in  the 
alert  service  bulletin  does  not  prevent 
improper  installation  and  does  not 
address  the  original  issue  of 
misinstallation.  Further,  the  commenter 
states  that,  diuing  routine  magnetic 
particle  inspections  of  the  end  caps  and 
bolts,  no  cracked  end  caps  or  bolts  have 
been  found.  The  commenter  also  states 
that  such  an  incident  should  not  lead  to 
the  conclusion  that  an  unsafe  condition 
exists  or  is  likely  to  exist. 

The  FAA  does  not  conciu'  that  the 
alert  service  bulletin  is  unwarranted  or 
that  the  proposed  AD  should  be 
withdrawn.  The  FAA  poiats  out  that  the 
current  configuration  of  the  end  cap  has 
been  shown  to  fail  if  it  is  installed 
backwards  because  the  end  cap  would 
contact  the  adjacent  bearing,  which  is 
loaded  during  each  flight.  In  addition, 
the  end  cap  has  insufficient  fatigue  life 
for  such  loading,  and  may  not  prevent 
separation  of  an  engine  in  the  event  of 
failiue  of  the  primary  thrust  load  path. 
However,  the  FAA  has  determined  that 
the  redesigned  end  cap  specified  in  the 
alert  service  bulletin  will  prevent  the 
end  cap  from  contacting  the  adjacent 
bearing  even  if  the  redesigned  end  cap 
is  installed  backwards. 

The  FAA  acknowledges  that,  if  the 
redesigned  end  cap  was  installed 
backwards,  several  problems  could 
occur.  First,  only  a  portion  of  the 
threads  of  the  fasteners  would  engage 
and  the  few  engaged  threads  could  strip, 
resulting  in  inadequate  torque  of  the 
fasteners.  Second,  if  the  installation 
procedure  was  continued,  a  mechanical 
interference  could  occur  between  the 
fan  case  and  the  fastener  heads. 
However,  the  FAA  points  out  that, 
because  inadequate  torque'of  the 
fasteners  could  be  easily  detected, 
installation  of  the  engine  would  not  be 
continued  until  corrective  action  was 
taken.  The  new  design  also  would 
prevent  inadvertent  loading  of  the 
secondary  thrust  load  path,  which  is 
reserved  for  use  in  the  event  of  a  failure 
in  the  primary  thrust  load  path. 

In  light  of  this  information,  the  FAA 
has  determined  that  the  redesigned  end 
cap  would  significantly  reduce  the 
probability  of  inadvertent  error  in 
engine  installation.  In  addition,  the  FAA 
was  informed  by  the  manufacturer  that 
the  original  end  cap  assembly,  if 
installed  correctly,  has  insufficient 
fatigue  life  to  prevent  separation  of  an 
engine  in  case  of  a  primary  thrust  link 
failure. 
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Request  To  Correct  the  Name  of  the 
Component  To  Be  Inspected 

One  conunenter,  the  manufactiuer, 
requests  that  the  inspection  described  in 
the  "Explanation  of  Relevant  Service 
Information"  and  in  paragraph  (a)(1)  of 
the  proposed  AD  be  changed  from  "end 
cap  of  the  forward  engine  mount"  to 
"engine  thrust  link  components"  in  the 
final  rule. 

The  FAA  concurs  with  this  request. 
As  described  earlier  in  the  "Clarification 
of  the  Ride"  paragraph,  the  FAA  agrees 
that  the  "engine  thrust  link 
components"  are  the  correct 
components  to  be  inspected.  The  FAA 
points  out  that,  although  the  alert 
service  bulletin  specifies  an  inspection 
of  the  "forward  engine  moimt,"  the  FAA 
agrees  with  the  manufacturer  that  the 
"engine  thrust  link  components"  are  the 
appropriate  components  to  be 
inspected.  The  FAA  has  made  this 
change  throughout  the  final  rule, 
including  the  Simunary  and  paragraph 
(a)(1).  No  change  was  made  in  the 
"Explanation  of  Relevant  Service 
Information"  because  this  paragraph 
does  not  appear  in  the  final  rule. 

Request  To  Change  a  Reference  to  the 
Airplane  Maintenance  Manual 

One  commenter  suggests  changing  a 
reference  in  the  "Differences  Between 
Proposed  Ride  and  Service  Bulletin"  of 
the  proposed  AD  fi-om  "Chapter  71-00- 
00  of  the  Boeing  747  Airplane 
Maintenance  Manual  (AMM)"  to 
"paragraph  (a)(2)  of  this  AD." 

The  FAA  concurs.  The  FAA 
acknowledges  that  the  reference  to 
Chapter  71-00-00  of  the  AMM  in  the 
"Differences  Between  Proposed  Ride 
and  Service  Bulletin"  of  the  proposed 
AD  is  incorrect  because  that  chapter  of 
the  AMM  does  not  include  procedures 
for  replacing  the  end  cap  and  bolts.  The 
FAA  agrees  that  paragraph  (a)(2) 
correctly  references  the  appropriate 
work  package  of  the  alert  service 
bulletin  for  such  replacement 
procedures.  However,  the  FAA  has 
determined  that  further  clarification  is 
necessary,  and  has  placed  such 
clarification  in  the  paragraph  titled 
"Additional  Differences  Between  This 
AD  and  the  Service  Information," 
below.  In  that  paragraph,  the  FAA  has 
deleted  the  reference  to  the  AMM  and 
added  that  the  end  cap  and  bolts  be 
replaced  "in  accordance  with  the  alert 
service  bulletin  referenced  in  paragraph 
{a)(2)ofthisAD." 

Request  To  Add  a  Statement  Regarding 
Repair 

One  commenter  requests  adding 
"repair  all  discrepancies  or  damage 


found  in  accordance  with  an  approved 
FAA  procedure*  *  *"tothe 
requirements  of  paragraph  (a)(l)(ii)  of 
the  proposed  AD. 

Tne  FAA  acknowledges  that  adding  a 
statement  regarding  the  repair 
requirement  is  necessary  for 
clarification  of  the  final  rule.  As 
discussed  earlier  in  the  "Clarification  of 
the  Rule"  paragraph,  the  FAA  considers 
that  the  repair  requirement  was  irdierent 
in  the  proposed  rule.  The  FAA  agrees 
with  the  commenter  that  the  repair 
requirement  should  be  more  explicit 
and  has  added  this  requirement  to  the 
final  rule. 

However,  the  FAA  has  determined 
that  it  is  unnecessary  to  add  that  the 
repair  must  be  "in  accordance  with  an 
approved  FAA  procedure."  The  FAA 
points  out  that  because  the  repairs 
required  by  this  AD  are  considered 
common  industry  practice,  it  is 
unnecessary  to  require  that  such  repairs 
must  be  accomplished  in  accordance 
with  an  approved  FAA  procedure.  Since 
the  suggested  change  would  increase  the 
burden  to  the  operator  and  require 
issuance  of  further  rulemaking  to  allow 
opportunity  for  public  comment,  the 
FAA  has  determined  that  such  a  change 
would  be  inappropriate  in  light  of  the 
identified  unsafe  condition. 

In  light  of  this  information,  the  FAA 
has  added  the  repair  requirement  to 
paragraph  (a)(l)(ii)(A)  of  the  final  rule, 
but  has  not  added  the  requirement  that 
the  repair  be  accomplished  "in 
accordance  with  an  approved  FAA 
procedure." 

Request  To  Allow  an  Operator's 
Equivalent  Procedure  for  Certain  Tasks 

One  commenter  states  that  it  objects 
to  paragraph  (c)  of  the  proposed  AD 
because  it  eli^nates  the  option  to 
perform  certain  tasks  in  accordance 
with  an  operator's  equivalent  procedure. 
The  commenter  also  states  that 
operators  often  incorporate  changes  to 
maintenance  manual  procedures  and 
work  cards  by  resequencing  or 
improving  the  work  steps  to  improve 
efficiency.  The  commenter  maintains 
that  its  operator's  procedures  are 
equivalent  to  those  specified  in  the 
AMM  and  will  ensure  accomplishment 
of  the  work  specified  in  the  AMM.  For 
these  reasons,  the  commenter  requests 
that  paragraph  (c)  of  the  proposed  AD  be 
deleted. 

The  FAA  concurs  with  the 
conunenter's  request  to  delete  paragraph 
(c)  of  the  proposed  AD  and  to  allow  the 
use  of  an  operator's  equivalent 
procedure  for  accomplishment  of 
certain  actions  required  by  the  final 
rule.  The  FAA  points  out  that  it  did  not 
intend  to  require  the  accomplishment  of 


access  procedures  prior  to  inspection 
and  closure  procedures  after  inspection 
in  accordance  with  only  the  AMM.  The 
FAA  also  intended  to  allow  the 
accomplishment  of  access  and  closure 
procedures  in  accordance  with  an 
operator's  equivalent  procediu«.  The 
FAA  has  determined  that 
accomplishment  of  the  access  and 
closure  procedures,  in  accordance  with 
an  operator's  equivalent  procedure,  and 
accomplishment  of  the  inspection 
requirements,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
71A2283.  dated  October  10,  1996,  will 
adequately  address  the  identified  unsafe 
condition  and  provide  an  acceptable 
level  of  safety. 

In  light  of  this,  the  FAA  has  deleted 
paragraph  (c)  that  was  included  in  the 
proposed  AD,  which  did  not  allow  the 
actions  required  by  the  proposed  AD  to 
be  accomplished  in  accordance  with  an 
operator's  equivalent  procedure.  In 
addition,  the  reference  to  paragraph  (c) 
has  been  deleted  from  paragraphs  (a) 
and  (b)  of  the  final  rule. 

Additional  Differences  Between  This 
AD  and  the  Service  Information 

Boeing  Alert  Service  Bulletin  747- 
71A2283  divides  the  affected  airplanes 
into  two  groups  depending  upon  the 
particular  engine  configuration  of  the 
affected  airplane,  and  provides  different 
procedures  depending  upon  group 
classification  and  engine  on-wing  flight 
cycles.  Operators  should  note  that, 
whereas  the  alert  service  bulletin 
spjecifies  that  operators  of  Group  1 
airplanes  should  contact  the 
manufacturer  for  disposition  of  the 
terminating  action,  this  AD  requires  that 
the  end  cap  and  bolts  be  replaced  in 
accordance  with  the  alert  service 
bulletin  referenced  in  paragraph  (a)(2)  of 
this  AD  as  terminating  action. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  tule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  133  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  36  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD:  35 
Group  1  airplanes,  and  1  Group  2 
airplane. 
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It  will  take  approximately  36  work 
hours  per  Group  1  airplanes  (9  work 
hours  per  engine)  to  accomplish  the 
required  inspection  at  an  average  labor 
rate  of  560  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  $75,600.  or  $2,160  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  272  work 
hours  per  airplane  {68  work  hours  per 
engine)  for  both  Group  1  and  Group  2 
airplanes  to  accomplish  the  required 
replacement  of  the  forward  engine 
mount  end  cap  and/or  end  cap  bolts  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $1,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  on  U.S.  operators  is 
estimated  to  be  $623,520,  or  $17,320  per 
airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR. 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-11-12    Boeing:  Amendment  39-11183. 
Docket  97-NM-89-AD. 

Applicability:  Model  747-400  series 
airplanes  powered  by  Pratt  &  Whitney 
PW4000  engines,  as  listed  in  Boeing  Alert 
Service  Bulletin  747-71A2283,  dated  October 
10, 1996:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  separation  of  the 
engine  from  the  airplane  in  the  event  of  a 
primary'  thrust  linkage  failure,  accomplish 
the  following: 

Initial  Inspection  and  Corrective  Actions 

(a)  For  Group  1  airplanes,  as  identified  in 
Boeing  Alert  Service  Bulletin  747-71A2283, 
dated  October  10, 1996:  Accomplish 
paragraphs  (a)(1)  and  (a)(2),  of  this  AD,  as 
applicable. 

(1)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  (Work  Package  1) 
to  ensure  proper  installation  of  the  engine 
thrust  link  components,  in  accordance  with 
the  alert  service  bulletin. 

(i)  If  no  attachment  hardware  is  found 
loose  or  missing,  and  if  no  part  shows  signs 
of  damage,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  5,000  hours  time-in- 
service  or  15  months,  whichever  occurs  first, 
until  the  requirements  of  paragraph  (a)(2)  of 
this  AD  have  been  accomplished. 

(ii)  If  any  attachment  hardware  is  found 
loose  or  missing,  or  if  any  part  shows  signs 
of  damage,  prior  to  further  flight,  accomplish 
the  actions  required  by  paragraphs 
(a)(l)(ii)(A)  and  (a)(l)("ii)(B). 

(A)  Repair  any  discrepancy  or  damage. 

(B)  Replace  the  existing  end  cap  and  end 
cap  bolts  of  the  forweird  engine  mount  end 


cap  assembly  with  an  improved  end  cap  and 
end  cap  bolts  (Work  Package  2)  in  accordance 
with  the  alert  service  bulletin. 

-  Teiteinating  Action 

(2)  Replace  the  existing  end  cap  and  end 
cap  bolts  of  the  forward  engine  mount  end 
cap  assembly  with  an  improved  end  cap  and 
end  cap  bolts  (Work  Package  2),  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-71A2283,  dated  October  10, 
1996,  at  the  earlier  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD  for  Group  1 
airplanes. 

(i)  Prior  to  the  accumulation  of  16,000  total 
flight  cycles  on  any  engine,  or  within  500 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later;  or 

(ii)  Within  3  years  after  the  effective  date 
of  this  AD. 

(b)  For  Group  2  airplanes,  as  identified  in 
Boeing  Alert  Service  Bulletin  747-71 A2283, 
dated  October  10, 1996:  Within  3  years  after 
the  effective  date  of  this  AD,  replace  the 
existing  end  cap  bolts  of  the' forward  engine 
mount  with  improved  end  cap  bolts  (Work 
Package  3),  in  accordance  with  the  alert 
service  bulletin. 

Spares 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  forward 
engine  mount  end  cap  having  part  number 
310T3026-1. 

Alternative  Method  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  .send  it  to  the  Manager, 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-71A2283,  dated  October 
10, 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 
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(g)  This  amendment  becomes  effective  on 
July  2, 1999. 

Issued  in  Renton,  Washington,  on  May  20, 
1999. 

D.L.  Riggin,  Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-13483  Filed  5-27-99;  8:45  am] 

BIUING  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-ANE-19-AD:  Amendment 
39-11179;  AD  99-11-08] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  CF34  Series 
Turtiofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Aircraft 
Engines  (GE)  CF34  series  turbofan 
engines,  that  requires  installation  of  a 
main  fuel  control  (MFC)  that 
incorporates  a  flange  vent  groove  and 
installation  of  an  MFC  with  improved 
overspeed  protection.  This  amendment 
is  prompted  by  reports  of  rapid 
imcommanded  engine  acceleration 
events.  The  actions  specified  by  this  AD 
are  intended  to  prevent  uncommanded 
engine  accelerations,  which  could  result 
in  an  engine  overspeed,  uncontained 
engine  failiu-e,  and  damage  to  the 
airplane. 

DATES:  Effective  date:  July  27, 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  27, 1999. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  GEAE  Technical  Publications, 
Attention:  N.  Haima  MZ340M2, 1000 
Western  Avenue,  Lynn,  MA  01910; 
telephone  (781)  594-2906,  fax  (781) 
594-0600.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Brown,  Controls  Specialist, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Du-ectorate,  12  New 
England  Executive  Park,  Burlington,  MA 


01803-5299;  telephone  (781)  238-7181, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Aircraft  Engines  (GE)  CF34  series 
tiu-bofan  engines  was  published  in  the 
Federal  Register  on  September  18, 1998 
(63  FR  49877).  That  action  proposed  to 
require,  within  800  hours  time  in 
service  (TIS),  or  120  days  after  the 
effective  date  of  this  AD,  whichever 
occiu-s  first,  installation  of  an  MFC 
incorporating  a  flange  vent  groove.  In 
addition,  the  action  proposed  to  require 
installation  of  an  MFC  with  iq^proved 
overspeed  protection:  for  CF34-3A1  and 
-3Bl  series  engines,  installed  on 
Canadair  Regional  Jet  airplanes,  within 
4,000  hours  TIS  after  the  effective  date 
of  this  AD,  or  24  months  after  the 
effective  date  of  this  AD,  whichever 
occurs  first;  and  for  CF34-1A,  -3A, 
-3Al,  -3A2,  and  -3B  series  engines, 
installed  on  Canadair  Challenger 
airplanes,  at  the  next  hot  section 
inspection,  or  within  60  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first.  The  actions  are  required  to 
be  accomplished  in  accordance  with  GE 
CF34  Alert  Service  Bulletin  (ASB)  No. 
A73-18,  Revision  1,  dated  September 
24, 1997;  CF34  ASB  No.  A73-32, 
Revision  2,  dated  May  29,  1998;  CF34 
ASB  No.  A73-33.  Revision  1,  dated  May 
29, 1998;  and  CF34  ASB  No.  A73-19, 
Revision  1,  dated  February  20, 1998. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public. 

Since  the  publication  of  the  notice  of 
proposed  rule  making  (NPRM),  GE  has 
issued  Revision  2,  dated  May  29, 1998, 
to  ASB  A73-32  that  added  effectivity 
information  to  the  Planning  Information 
section  of  ASB  A73-32.  GE  has  also 
issued  Revision  1,  dated  May  29, 1998 
to  ASB  73-33  that  added  effectivity 
information  to  the  Planning  Information 
section  of  ASB  A73-33.  The  ASB 
revisions  have  not  affected  the  technical 
or  economic  content  of  this  proposed 
AD.  We  have  added  the  updated  ASB 
revisions  to  paragraphs  (a),  (b)(1),  and 
(b)(2)  of  the  compliance  section  of  this 
AD.  GE  has  implemented  the  vent 
groove  and  improved  overspeed 
protection  design  changes  in  new 
MFC's.  In  addition,  we  have  made 
editorial  changes  to  the  compliance 
section  of  this  AD  to  improve 
readability  and  to  remove  ambiguity. 
We  changed  the  requirement  "with  a 
flange  vent  groove  reworked  in 


accordance  with"  in  paragraph  (a)  to 
"with  a  flange  vent  groove  modified  in 
accordance  with."  We  made  the  change 
so  that  you  are  not  restricted  to 
installing  only  reworked  MFC's,  and  to 
allow  you  to  install  a  new  MFC  with  the 
design  improvements.  We  added  the 
base  part  niunber  6078T55  of  the  MFC 
to  each  of  the  POX  numbers  to  remove 
any  ambiguity  over  the  MFC's  that  must 
be  replaced.  We  changed  the 
requirement  "Install  a  reworked  MFC 
with  improved  overspeed  protection"  in 
paragraph  (b)  to  "Install  a  serviceable 
MFC  with  improved  overspeed 
protection."  We  made  the  change  to 
allow  you  to  install  a  new  MFC  that 
incorporates  the  improved  overspeed 
protection  design  change,  and  so  you 
are  not  restricted  to  installing  only 
reworked  MFC's.  We  added  the  word 
"within"  to  the  requirements  of 
paragraphs  (b)(1),  (b)(2).  and  (b)(3)  to 
allow  you  to  perform  the  actions  before 
reaching  the  specified  calendar  times 
after  the  effective  date  of  the  AD.  We 
removed  the  new  MFC  P/N's  from 
paragraphs  (b)(1),  (b)(2).  and  (b)(3)  and 
changed  "install  MFC"  to  "install  a 
serviceabl  MFC."  We  removed  the 
P/N's  so  that  you  will  not  have  to 
request  an  alternate  method  of 
compliance  in  accordance  with 
paragraph  (d)  of  this  AD  if  a  new  MFC 
P/N  is  certificated  for  use  on  the 
applicable  engines.  We  also  added  a 
new  paragraph  (c)  that  defines  a 
serviceable  MFC. 

After  careful  review  of  the  available 
data,  including  the  changes  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vanous  ' 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procadures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
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impagt,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-11-08    General  Electric  Aircraft 

Engines:  Amendment  39-11179.  Docket 
98-ANE-19-AD. 

Applicability:  General  Electric  Aircraft 
Engines  (GE)  CF34-1A,  CF34-3A,  -3A1, 
-3A2,  and  CF34-3B  and  -3Bl  series  turbofan 
engines,  installed  on  but  not  limited  to 
Bombardier,  Inc.  Canadair  airplane  models 
CL-60O-2A12,  -2B16,  and  -2B19. 

Note-1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision, 
regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD. 
For  engines  that  have  been  modified, 
altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this 
AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (d)  of  this  AD.  The 
request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration, 
or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  engine 
accelerations,  which  could  result  ui  an 
engine  ovei^peed,  uncontained  engine 
failure,  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  For  all  CF34-3A1  -3B,  and  -3B1 
engines,  with  main  fuel  control  (MFC)  part 
numbers  (P/N's)  6078T55P02,  6078T55P03, 
6078T55P04,  6078T55P05,  6078T55P06, 
6078T55P07, 6078T55P08,  6078T55P09,  or 
6078T55P10  installed,  within  800  hours  time 
in  service  (TIS),  or  120  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  install  an  MFC  with  a  flange  vent  groove 
modified  in  accordetnce  with  the 
Accomplishment  Instructions  of  GE  CF34 
Alert  Service  Bulletin  (ASB)  No.  A73-18, 
Revision  1,  dated  September  24, 1997,  or 
CF34  ASB  No.  A73-32,  Revision  1,  dated 
September  24, 1997,  or  Revision  2,  dated 
May  29, 1998,  as  applicable. 

(b)  Install  a  serviceable  MFC  with 
improved  overspeed  protection  as  follows: 

(1)  For  all  CF34-1A,  -3A,  and  -3A2  series 
engines,  install  a  serviceable  MFC  at  the  next 
hot  section  inspection,  or  within  60  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  step  2A 
through  step  2G  of  the  Accomplishment 
Instructions  of  CF34  ASB  No.  A73-33,  dated 
November  21, 1997,  or  Revision  1,  dated  May 
29. 1998. 

(2)  For  CF34-3A1,  and  -3B  series  engines 
installed  on  Canadair  aircraft  models  CL601 


or  CL604  (Challenger  airplanes),  install  a 
serviceable  MFC  at  the  next  hot  section 
inspection,  or  within  60  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  in  accordance  with  step  2A  through  step 
2G  of  the  Accomplishment  Instructions  of 
CF34  ASB  No.  A73-33,  dated  November  21, 
1997,  or  Revision  1,  dated  May  29, 1998. 

(3)  For  CF34-3A1  and  -3B1  series  engines 
installed  on  Canadair  aircraft  model  CL601RJ 
(Regional  )et  airplanes),  install  a  serviceable 
MFC  within  4,000  hours  TIS  after  the 
effective  date  of  this  AD,  or  within  24  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  step  2A 
through  step  2G  of  the  Accomplishment 
Instructions  of  CF34  ASB  No.  A73-19, 
Revision  1,  dated  February  20, 1998. 

(c)  For  the  purposes  of  this  AD,  a 
serviceable  MFC  is  defined  as  a  new  MFC 
that  incorporates  the  improved  overspeed 
protection  modifications,  or  an  MFC  that  has 
been  reworked  to  provide  the  improved 
overspeed  protection  as  provided  by  the 
applicableGE  ASB. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  O^ce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  MFC  replacement  must  be  done  in 
accordance  with  the  following  General 
Electric  Aircraft  Engines  alert  service 
bulletins: 


Document  No. 

Pages 

Revision 

Date 

A73-18  „. 

A73-19  „ 

A73-32  

A73-32  _ 

A73-33  „ „ 

A73-33  

All  

All  

Ail  

All  

All  

All  

1  

1  

1  ..„ 

2  

Original 

1  

September  24,  1997. 
February  20,  1998. 
September  24,  1997. 
May  29,  1998. 
November  21,  1997. 
May  29,  1998. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GEAE  Technical  Publications, 
Attention:  N.  Hanna  MZ340M2, 1000 
Western  Avenue,  Lynn,  MA  01910;  telephone 
(781)  594-2906.  fax  (781)  594-0600.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
July  27, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
May  17, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller  . 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-13484  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  738  and  740 

[Docket  No.  99031807&-9078-01] 
RIN  0694-AB89 

Addition  of  Macau  to  the  Export 
Administration  Reguiations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  in  preparation  of  the  return  of  the 
Portuguese  Colony  of  Macau  (Macau)  to 
the  sovereignty  of  the  People's  Republic 
of  China  (PRC)  on  December  20, 1999. 
This  final  rule  adds  Macau  as  a  separate 
destination  on  the  Commerce  Country 
Chart  for  export  licensing  purposes. 

DATES:  This  rule  is  effective  May  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Lewis,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-4196. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  adds  Macau  as  a  distinct 
destination  on  the  Commerce  Country 
Chart  for  export  licensing  purposes. 
Specifically,  this  rule  amends  the  EAR 
in  the  following  ways: 

1.  In  Supplement  No.  1  to  part  738  of 
the  EAR,  Macau  is  added  to  die 
Commerce  Country  Chart.  As  noted  on 
the  Chart,  licensing  requirements  for 
exports  and  reexports  to  Macau  are 
imposed  on  items  subject  to  the  EAR 


controlled  for  the  following  reasons: 
chemical  and  biological  weapons, 
nuclear  nonproliferation,  national 
security,  missile  technology,  regional 
stability,  and  crime  control. 

2.  In  §  740.7  of  the  EAR,  Macau  is 
listed  imder  Computer  Tier  3  for 
License  Exception  CTP  purposes. 
Exporters  are  reminded  to  consult 

§  742.12  regarding  license  requirements 
on  high  performance  computers  for 
Computer  Tier  3  destinations. 

3.  In  Supplement  No.  1  to  part  740, 
Macau  is  added  to  Coimtry  Groups  D:l, 
D:3,  and  D:4. 

Note  that  a  Statement  of  Ultimate 
Consignee  and  Purchaser  (Form  BXA 
711)  may  be  required  for  exports  of 
items  under  a  license.  See  part  748  of 
the  EAR  for  end-use  certificate 
requirements. 

This  action  is  taken  consistent  with 
the  provisions  of  the  Export 
Administration  Act  (EAA)  and  after 
consultation  the  Secretary  of  State.  BXA 
submitted  a  foreign  policy  report  to  the 
Congress  indicating  the  imposition  of 
new  foreign  policy  controls  on  May  20, 
1999. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  as  amended,  in  &(ecutive 
Order  12924  of  August  19, 1994.  as 
extended  by  the  President's  notices  of 
August  15, 1995  (60  FR  42767),  August 
14,  1996  (61  FR  42527)  August  13,  1997 
(62  FR  43629)  and  August  13, 1998  (63 
FR  44121). 

Savings  Clause 

Shipments  of  items  no  longer  eligible 
for  NLR  authorization,  or  items  which 
now  require  NDAA  notification,  as  a 
result  of  this  regulatory  action  that  were 
on  deck  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export 
before  June  11,  1999,  may  be  exported 
up  to  and  including  June  25, 1999.  Any 
such  items  not  exported  before  midni^t 
June  25, 1999,  will  require  an  export 
license  or  NDAA  notification  in 
accordance  with  this  regulation. 

Rule  Making  Requirements 

1'.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  pwrson  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 


information  displays  a  current  valid 
OMB  Control  Number.  This  regulation 
involves  collections  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  per  manual 
submission  and  40  minutes  per 
electronic  submission.  Miscellaneous 
and  recordkeeping  activities  account  for 
12  minutes  per  submission.  In  addition, 
information  is  also  collected  under 
OMB  control  niunber  0694-0107, 
"National  Defense  Authorization  Act." 
Advance  Notifications  and  Post- 
Shipment  Verification  reports. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Oder 
12612. 

4.  The  provisions  of  the 
Adminisl^tive  Procedure  Act  requiring 
notice  of  proposed  rule  making,  the 
opportimity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  odier  law 
requires  that  a  notice  of  proposed  rule 
making  and  an  opportimity  for  public 
comment  be  given  for  this  rule.  Because 
a  notice  of  proposed  nile  making  and 
opportunities  for  public  comment  are 
not  required  to  be  given  for  this  rule  by 
5  U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regxdatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Frank  J.  Ruggiero,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
D.C.  20044. 

List  of  Subjects 

15  CFR  Part  738 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Part  740 

Administrative  practice  and 
procedine.  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  738  and  740  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-774)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  738  continues  to  read  as  follows: 
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Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq..  app.  5;  10  U.S.C.  7420;  7430(e): 
18  U.S.C.  2510  et  seq.;  22  U.S.C.  287c;  22 
U.S.C.  3201  et  seq.;  6004;  Sec.  201,  Pub.  L. 
104-58, 109  Stat.  557  (30  U.S.C.  185(s)); 
185(u);  42  U.S.C.  2139a.  6212;  43  U.S.C. 
1354;  46  U.S.C.  app.  466c;  E.O.  12924,  3  CFR. 
1994  Comp.,  p.  917;  E.O.  13026,  3  CFR,  1996 


Comp.,  p.  228;  Notice  of  August  13, 1998,  3 
CFR,  1998  Comp.,  p.  294. 

2.  The  authority  citation  for  15  CFR 
Part  740  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.; 
1701  et  seq.;  E.O.  12924,  3  CFR,  1994  Comp., 
p.  917;  E.O.  13026,  3  CFR,  1996  Comp.,  p. 
228;  Notice  of  August  13. 1998,  3  CFR,  1998 


Comp.,  p.  294;  Pub.  L.  105-85,  111  Stat. 
1629. 

PART  738— [AMENDED] 

3.  Supplement  No.  1  to  Section  738  is 
amended  by  adding  "Macau"  in 
alphabetical  order  to  read  as  follows: 


Supplement  No.  1  to  Part  738.— Commerce  Country  Chart 

[Reason  for  Conttx)!] 


Coun- 
tries 


Chemical  and  biotogical 
weapons 


Nuclear  non-        National  security     Missile     Regional  stability       Fire- 
proliferation         tech       amis 

con- 


Crime  control 


Anti-tenx>rism 


CB1 


CB  2        CB  3 


NP1 


NP2 


NS1 


NS2 


MT1 


RS1 


RS2       '^^"*'°"       CC1 
FC1 


CC2        CC3 


ATI 


AT  2 


Macau 


PART  740— {AMENDED] 

f  740.7    [Ammded] 

4.  Section  740.7  is  amended  by 
revising  the  phrase  "  Lithuania, 


Macedonia  {The  Former  Yugoslav 
Republic  of),"  in  paragraph  (d)(1)  to 
read  "Lithuania,  Macau,  Macedonia 
(The  Former  Yugoslav  Republic  of),". 

5.  Supplement  No.  1  to  part  740  is 
amended  by  adding,  in  alphabetical 

Supplement  No.  1  to  Part  740.— Country  Group  D 


order,  "Macau"  to  Country  Group  D  to 
read  as  follows: 


Country 


[D:1] 
National 
Security 


(D:2] 
Nuclear 


[D:3] 

Chemical  & 

Biological 


[D:4] 

Missile 

Technology 


Macau 


Dated:  May  20. 1999. 
R.  Roger  Ma|ak, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  99-13352  Filed  5-27-99;  8:45  am] 

BIUJNG  CODE  3510-33-f> 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

1 5  CFR  Parts  742, 745  and  774 
[Docket  No.  990416098-9098-01] 
RIN  0694-AB67 

Corrections  to  Revisions  to  the  Export 
Administration  Reguiations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  On  May  18, 1999,  the  Bureau 
of  Export  Administration  published  an 


interim  rule  (64  FR  27138  ) 
implementing  the  export  control 
provisions  of  the  Chemical  Weapons 
Convention.  This  rule  corrects 
inadvertent  errors  that  appeared  in  the 
May  18  rule. 

DATES:  This  rule  is  effective  May  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Crowe,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  at  (202)  482-2440. 

SUPPLEMENTARY  INFORMATION:  Although 
the  Export  Administration  Act  (EAA) 
expired  on  August  20, 1994,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  extended  by 
Presidential  notice  of  August  13, 1998 
(63  FR  55121,  August  17,  1998). 


Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  unless 
that  collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 

-  Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 


Federal  Register /Vol.  64,  No.  103 /Friday,  May  28,  1999 /Rules  and  Regulations 


28909 


553)  requiring  notice  of  proposed 
rulemaking,  Ae  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regidation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Accordingly,  it  is 
issued  in  final  form. 

List  of  Subjects 

15  CFR  Parts  742  and  774 

Exports,  Foreign  trade. 

15  CFR  Part  745 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  742,  745  and  774 
of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  to  read  as  follows 

1.  The  authority  citation  for  15  CFR 
part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
3201  et  seq.;  42  U.S.C.  2139a;  E.O.  12058,  43 
FR  20947,  3  CFR,  1978  Comp.,  p.  179;  E.O. 
12851,  3  CFR,  1993  Comp.,  p.  608;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.O.  12938,  3  CFR,  1994  Comp.,  p.  950; 
E.O.  13020.  3  CFR,  1996  Comp.  P.  219;  E.O. 
13026,  3  CFR,  1996  Comp.,  p.  228;  Notice  of 
August  13, 1998,  63  FR  44121,  3  CFR,  1999 
comp.,  p.294. 

2.  The  authority  citation  for  15  CFR 
part  745  continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq,;  E.O. 
12938,  59  FR  59099,  3  CFR,  1994  Comp.,  p. 
950;  Notice  of  August  13, 1998,  63  FR  44121, 
3  CFR,  1999  comp.,  p.  294. 

3.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.,  app  5;  10  U.S.C.  7420,  7430(e); 
18  U.S.C.  2510  et  seq.;  22  U.S.C.  287c;  22 
U.S.C.  3201  et  seq.,  6004;  Sec.  201,  Pub.  L. 
104-58, 109  Stat.  557  (30  U.S.C.  185(s), 
185(u));  42  U.S.C.  2139a.  6212;  43  U.S.C. 
1354;  46  U.S.C.  app.  466c;  E.O.  12924,  3  CFR. 
1994  Comp..  p.  917;  E.O.  13026,  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  August  13, 1998,  63 
FR  44121,  3  CFR,  1999  comp.,  p.  294. 

PART  742    [AMENDED] 

4.  Section  742.2  is  amended  by 
revising  the  phrase  "See  also  §  742.16  of 
this  part"  to  read  "See  also  §  742.18  of 
this  part". 

PART  745    [AMENDED] 

5.  Section  745.1  is  amended: 

a.  By  revising  the  phrase  "address,  for 
cornier  deliveries"  in  paragiaph  (b)(3)  to 
read  "address,  for  mail  and  courier 
deliveries';  and 


b.  By  revising  the  title  to  Supplement 
No.  3  to  part  745  to  read  as  follows: 

Supplement  No.  3  to  Part  745 — 
Foreign  Government  Agencies 
Responsible  for  Issuing  End-Use 
Certificates  Pursuant  to  §  745.2. 


PART  774    [AMENDED] 

6.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category  1, 
the  heading  to  ECCN  lEOOl  is  revised  to 
read  as  follows: 

lEOOl    "Technology"  According  to  the 
General  Technology  Note  for  the 
"Development"  or  "Production"  of 
Items  Controlled  by  lAOOl.b,  lAOOlx, 
1A002, 1A003, 1A102,  IB  or  IC  (Except 
1C355, 1C980  to  1C984. 1C988, 1C990, 
1C991, 1C992,  and  1C99S). 
*        *         *         *        • 

Dated:  May  19, 1999. 
Eileen  M.  Albaneae, 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  99-13350  Filed  5-27-99;  8:45  am] 
BILLING  COOE  3S10-3S-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  744 

[Docket  No.  970428099-9105-^)9] 

RIN0694-AB60 

Entity  Ust:  Addition  of  Entities  located 
in  the  People's  Republic  of  China;  and 
Correction  to  Spelling  of  One  Indian 
Entity  Name. 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUIMIARY:  The  Export  Administration 
Regulations  (EAR)  provide  that  the 
Bureau  of  Export  Administration  (BXA) 
may  inform  exporters,  individually  or 
through  amendment  to  the  EAR,  that  a 
license  is  required  for  exports  or 
reexports  to  certain  entities.  The  EAR 
contains  a  list  of  such  entities.  This  rule 
adds  six  entities  located  in  the  People's 
Republic  of  China  to  the  Entity  List.  A 
license  will  be  required  for  the  export  or 
reexport  of  all  items  subject  to  the  EAR 
having  a  classification  other  than  EAR99 
to  five  of  these  entities.  A  license  will 
be  required  for  the  export  or  reexport  of 
all  items  subject  to  the  EAR  to  the 
Northwest  Institute  of  Nuclear 
Technology,  in  the  Science  Research, 
Xi'an,  Shaanxi.  License  applications  to 
export  or  reexport  these  items  will  be 
reviewed  on  a  case-by-case  basis  to 
determine  whether  the  export  or 
reexport  would  make  a  material 


contribution  to  the  proliferation  of 
missiles.  This  rule  also  makes  a 
correction  to  one  Indian  entity  name 
which  was  inadvertently  misspelled. 

EFFECTIVE  DATE:  This  rule  is  efiective 
May  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Albanese,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0436. 

SUPPLEMENTARY  INFORMATION: 

Background 

General  Prohibition  Five  (§  736.2(b)(5) 
of  the  EAR)  prohibits  exports  and 
reexports  to  certain  end-users  or  end- 
uses  (described  in  part  744  of  the  EAR) 
without  a  license,  hi  the  form  of 
Supplement  No.  4  to  part  744,  BXA 
maintains  an  "Entity  List"  to  provide 
notice  informing  the  public  of  certain 
entities  subject  to  sudi  licensing 
requirements.  Although  the  Export 
Administration  Act  (EAA)  expired  on 
August  20, 1994,  the  President  invoked 
the  International  Emergency  Economic 
Powers  Act  and  continued  in  effect,  to 
the  extent  permitted  by  law,  the 
provisions  of  the  EAA  and  the  EAR  in 
Executive  Order  12924  of  August  19, 
1994,  continued  by  Presidential  notices 
of  August  15, 1995  (60  FR  42767), 
August  14,  1996  (61  FR  42527),  August 
13, 1997  (62  FR  43629)  and  August  13, 
1998  (63  FR  44121). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  current  valid 
OMB  Control  Number.  This  rule 
involves  a  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rulemaking,  (he  " 
opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
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inapplicable  because  this  regulation 
involves  a  military  or  foreign  affairs 
function  of  the  United  States  (see  5 
U.S.C.  553(a)(1)).  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  5  U.S.C.  553,  or 
by  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
inaoplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  conunents  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 


submitted  to  Sharron  Cook,  Office  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  744  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-774)  is  amended,  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  744  continues  to  read  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  744  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  22  U.S.C.  3201  et  seq.;  42  U.S.C. 
2139a;  E.O.  12058,  43  FR  20947,  3  CFR,  1978 
Comp..  p.  179;  E.O.  12851,  58  FR  33181,  3 


CFR,  1993  Comp.,  p.  608;  E.O.  12924,  59  FR 
43437.  3  CFR,  1994  Comp.,  p.  917;  E.O. 
12938,  59  FR  59099,  3  CFR,  1994  Comp.,  p. 
950;  Notice  of  August  15,  1995  (60  FR  42767, 
August  17, 1995);  Notice  of  August  14, 1996 
(61  FR  42527);  Notice  of  August  13, 1997  (62 
FR  43629,  August  15, 1997);  Notice  of  August 
13. 1998  (63  FR  44121,  August  17,  1998). 

PART  744-{AMENDED] 

2.  Supplement  No.  4  to  part  744  is 
amended  by: 

(a)  Revising  the  Indian  entity  name 
"Misrha  Dhatu  Nigam,  Ltd.  (MIDHANI), 
Hyderabad"  to  read  "Mishra  Dhatu 
Nigam,  Ltd.  (MIDHANI),  Hyderabad; 
and 

(b)  Adding,  in  alphabetical  order,  the 
following  entities: 


Supplement  No.  4  to  Part  744— Entity  List 

Country 

Entity 

License  requirement 

License  review  policy 

Federal  Register  cita- 
tion 

CHINA,  PEOPLE'S 

Beijing  Aerospace  Automatic  Control  Insti- 

For all  items  subject 

See  §744.3  of  this 

64  FR  May  28,  1999. 

REPUBLIC  OF. 

tute,  51  Yong  Ding  Road  Beijing. 

to  the  EAR  having  a 
classification  other 
than  EAR99. 

part. 

Beijing   Institute  of  Structure  and  Environ- 

For all  items  subject 

See  §744.3  of  this 

64  FR  May  28,  1999. 

mental  Engineering,  a.k.a.,  Beijing  Institute 

to  the  EAR  having  a 

part. 

of  Strength  and  Environmental  Engineer- 

classification other 

ing,  No.  36  Wanyuan  Road  Beijing. 

than  EAR99. 

Cfiina  Aerodynamics  Research  and  Develop- 

For all  items  subject 

See  §744.3  of  this 

64  FR  May  28,  1999. 

ment  Center  (CARDC)  Sichuan  Province. 

to  the  EAR  having  a 
classification  other 
than  EAR99. 

part. 

• 

•                           • 
Northwest  Institute  of  Nuclear  Technology,  in 

*                           • 
For  all  items  subject 

* 

See  §744.2  of  this 

* 

64  FR  May  28,  1999. 

the  Science  Research,  Xi'an,  Shaanxi. 

to  the  EAR. 

part. 

Shanghai    Academy    of    Spaceflight    Tech- 

For all  Items  subject 

See  §744.3  of  this 

64  FR  May  28,  1999. 

nology,  Shanghai,  Spaceflight  Tower  222 

to  the  EAR  having  a 

part. 

Cao  Xi  Road  Shanghai.  20023. 

classification  other 
than  EAR99. 

Shanghai  Institute  of  Space  Power-Sources, 

For  all  items  subject 

See  §744.3  of  this 

64  FR  May  28.  1999. 

Shanghai,  388  Gang  Wu  Rd  Shanghai. 

to  the  EAR  having  a 
classification  other 
than  EAR99. 

part. 

• 

*                           « 

♦                             • 

* 

• 

Dated:  May  20. 1999. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  99-13351  Filed  5-27-99;  8:45  am) 

BIUMO  CODE  3S10-33-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Representations  and  Disclosures 
Required  by  Certain  IBs,  CPOs  and 
CTAs 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
adopting  amendments  to  Commission 
Rules  30.5  and  30.6.  The  amendments 
will  revise  the  procedure  by  which 


foreign  persons  may  obtain  an 
exemption  from  registration  under  Rule 
30.5  and  will  require  foreign  and 
domestic  commodity  pool  operators  and 
commodity  trading  advisors  to  provide 
U.S.  retail  customers  with  certain 
disclosines,  regardless  of  whether  they 
are  trading  on  U.S.  or  foreign  markets. 
EFFECTIVE  DATE:  June  28,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lainie  Plessala  Duperier,  Special 
Counsel,  or  Andrew  Chapin,  Staff 
Attorney,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581.  Telephone: 
(202)  418-5430. 
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SUPPLEMENTARY  INFORMATION: 
I.  Proposed  Rules 

On  January  11, 1999,  the  Commission 
published  amendments  to  Part  30  of  its 
regulations.  Part  30  governs  the 
solicitation  and  sale  of  foreign  futures  ^ 
and  foreign  option  ^  contracts  to  foreign 
futures  or  foreign  options  customers.^ 
The  activities  which  are  subject  to 
regulation  and  require  registration 
under  Part  30  include  the  solicitation  or 
acceptance  of  funds,  or  the  sale  of  stock 
or  other  forms  of  securities,  for  the 
purpose  of  trading  any  foreign  futiures  or 
foreign  option  contract,  as  vtrell  as 
soliciting  or  entering  into  an  agreement 
to  direct  a  U.S.  customer  accoimt  or  to 
guide  a  U.S.  customer  account  by  means 
of  a  systematic  program  that 
recommends  specific  transactions  in 
foreign  futures  or  options.* 

Commission  Rule  30.5  provides  an 
exemption  from  the  registration 
requirement  for  any  person  located 
outside  of  the  United  States,  its 
territories  or  possessions  who  is 
required  to  be  registered  with  the 
Commission  under  Part  30  of  the 
regulations,  other  than  a  person 
required  to  be  registered  as  a  futures 
commission  merchant  ("FCM") — i.e.,  an 
introducing  broker  ("IB"),  commodity 
pool  operator  ("CPO")  or  commodity 
trading  advisor  ("CTA").  All  persons 
who  are  registered  or  required  to  be 
registered  under  Ride  30.4,  including 
persons  who  are  exempt  pursuant  to 
Rule  30.5,  must  comply  with  the 
disclosure  requirements  of  Rule  30.6.^ 

A.  Rule  30.5 

An  exemption  from  registration 
pursuant  to  Rule  30.5  currently  is 
effective  when  a  foreign  IB,  CPO  or  CTA 
enters  into  a  written  agency  agreement 


'  "Foreign  futures"  as  defined  in  Part  30  means 
"any  contract  for  the  purchase  or  sale  of  any 
commodity  for  future  delivery  made,  or  to  be  made, 
on  or  subject  to  the  rules  of  any  foreign  board  of 
trade."  Commission  Rule  30.1(a)  Commission  rules 
referred  to  herein  are  found  at  17  CFR  Ch.  I  (1998). 

^  "Foreign  option"  as  defined  in  Part  30  means 
"any  transaction  or  agreement  which  is  or  is  held 
out  to  be  of  the  character  of,  or  is  commonly  known 
to  the  trade,  an  'option',  'privilege',  'indemnity', 
'bid',  'put',  'call',  'advance  guaranty',  or  'decline 
guaranty',  made  or  to  be  made  on  or  subject  to  the 
rules  of  any  foreign  board  of  trade."  Commission 
Rules  30.1(b). 

3  Pursuant  to  Commission  Rule  30.1(c),  "Foreign 
futures  or  foreign  options  customers"  means  "any 
person  located  in  the  United  States,  its  territories 
or  possessions  who  trades  in  foreign  futures  or 
foreign  options:  Provided,  That  an  owner  or  holder 
of  a  proprietary  account  as  defined  in  paragraph  (y) 
of  §  1.3  of  this  chapter  shall  not  be  deemed  to  be 
a  foreign  futures  or  foreign  options  customer  within 
the  meaning  of  §§  30.6  and  307  of  this  part. 

*  See  Commission  Rule  30.4. 

'  Persons  claiming  exemption  pursuant  to  Rule 
30.5  must  also  comply  with  Commission  Rules  1.37 
and  1.57.  Rule  30.5(c). 


with  any  of  the  persons  or  entities 
provided  for  by  the  rule  and  files  the 
agreement  with  the  National  Futures 
Association  ("NFA").  CPOs  and  CTAs 
who  have  obtained  a  Ride  30.5 
exemption  were  requested  by 
Commission  staff  to  make  certain 
representations,  including  the 
representation  that  they  would  solicit 
only  qualified  eligible  participants 
("QEPs")  and  qualified  eligible  clients 
{"QECs"),  as  those  terms  are  defined  in 
Rule  4.7.  Pursuant  to  the  Commission's 
September  11, 1997  delegation  order  to 
the  ^fFA,«'  NFA  has  continued  to  request 
these  representations  from  Rule  30.5 
exempt  persons.  Thus,  most  Rule  30.5 
exempt  persons  have  solicited  only 
QEPs  and  QECs,  not  U.S.  "retail 
customers,"  defined  for  the  purpose  of 
this  Federal  Register  Release  as  U.S. 
customers  who  do  not  meet  the 
definition  of  a  QEP  or  QEC. 
As  described  below,  amended  Rule 

30.5  will  change  the  procedure  by 
which  foreign  IBs,  CPOs  and  CTTAs  can 
obtain  a  Rule  30.5  exemption  to  ensure 
that  exempt  persons  meet  basic  fitness 
requirements  and  consent  to  the 
jurisdiction  of  the  Commission  and 
United  States  federal  and  state  courts 
with  respect  to  activities  governed  by 
Part  30  of  the  regulations. 

B.  Rule  30.6 

Rule  30.6  sets  forth  the  disclosure 
requirements  that  apply  to  domestic  and 
foreign  IBs,  CPOs  and  CTAs  who  are 
registered  or  required  to  be  registered 
under  Part  30  or  who  have  a  Rule  30.5 
exemption.  As  currenUy  written,  Rule 

30.6  does  not  distinguish  between  QEPs 
and  QECs,  who  are  sophisticated 
customers,  and  U.S.  retail  customers.  To 
ensure  that  adequate  risk  disclosures  are 
provided  in  U.S.  retail  customers  and 
pool  participants  trading  in  foreign 
futures  and  option  contracts,  the 
Commission  proposed  to  amend  Rule 
30.6(b)(2)  to  provide  that  CPOs  and 
CTAs  registered  or  required  to  be 
registered  under  Rule  30.4  or  exempt 
from  registration  under  Rule  30.5  must 
provide  each  prospective  participant  or 
prospective  client  with  the  Disclosure 
Document  required  by  Rule  4.21  for 
CPOs  and  Rule  4.31  for  CTAs,  including 
the  disclosure  statement  required  by 
Rules  4.24  and  4.34,  respectively,  prior 
to  engaging  in  the  activities  described  in 
Rule  30.4.  The  proposed  rule  therefore 
provides  that  U.S.  retail  customers  shall 
receive  similar  disclosures  whether  they 
trade  on  domestic  or  foreign  markets. 

As  discussed  below,  the  Commission 
also  proposed  that  the  required 
disclosures  by  CPOs  and  CTAs  to  QEPs 


and  QECs  be  decreased  to  recognize  the 
sophistication  of  these  persons.  The 
Commission  proposed  to  retain  the 
disclosure  language  contained  in  Rule 
4.24(b)  and  Rule  4.34(b)(2),  however,  to 
ensure  that  QEPs  and  QECs  were 
apprised  that  there  are  different  risks  of 
trading  foreign  futures  or  foreign 
options  as  compared  with  U.S.  futures 
and  options. 

n.  Final  Rules 

The  Commission  received  three 
comment  letters  on  the  proposed 
rulemaking:  one  from  a  U.S.  commodity 
exchange;  one  from  NFA;  and  one  from 
a  bar  association.  The  commenters  all 
supported  the  Commission's  proposing 
the  rule  amendments.  They  commended 
the  Commission  for  expanding  Rule 
30.5  to  allow  foreign  exempt  persons  to 
solicit  U.S.  retail  customers,  not  just 
QEPs  and  QECs.  In  addition, 
commenters  were  supportive  of  the 
requirement  that  all  CPOs  and  CTAs, 
both  foreign  and  domestic,  provide 
certain  disclosures  to  U.S.  retail 
customers,  regardless  of  whether  those 
customers  are  trading  on  domestic  or 
foreign  markets.  As  one  commenter 
stated,  "[tjhis  requirement  will  level  the 
playing  field  for  foreign  and  domestic 
markets  with  respect  to  the  amount  of 
disclosure  that  must  be  provided  to  U.S. 
retail  customers." 

A.  Rule  30.5    Petitions 

Proposed  Rule  30.5  is  being  adopted 
by  the  Commission  with  only  minor 
revisions.  It  permits  a  foreign  IB,  CPO  or 
CTA  to  solicit  any  U.S.  customer — not 
just  QEPs  and  QECs— after  filing  a 
petition  that  establishes  that  it  is 
qualified  for  the  exemption.  A  petitioner 
is  required  to  show  affirmatively  that  it 
qualifies  for  an  exemption  by 
representing  that  (i)  the  petitioner  is 
located  outside  of  the  United  States,  its 
territories  or  possessions;  (ii)  the 
petitioner  does  not  act  as  a  CTA,  CPO 
or  IB,  respectively,  in  connection  with 
trading  on  or  subject  to  the  rules  of  a 
designated  contract  market  in  the 
United  States  by,  for,  on  behalf  of,  or  for 
the  benefit  of  any  U.S.  customer,  client 
or  pool;^  and  (iii)  petitioner  irrevocably 
consents  to  jurisdiction  in  the  United 
States  with  respect  to  transactions 
subject  to  Part  30  of  the  regulations 
promulgated  under  the  Commodity 


•62  FR  47792  (September  11, 1997). 


'This  language  differs  slightly  from  the  language 
of  the  proposed  rule.  The  proposed  rule  required 
petitioners  to  represent  that  they  would  not  "trade" 
on  U.S.  markets  on  behalf  of  U.S.  foreign  futures 
and  option  customers.  The  revised  language  makes 
clear  that  Rule  30.5  exempt  persons  may  not  engage 
in  any  of  the  activities  of  an  IB,  CPO  or  CTA  on 
U.S.  contract  markets  with  U.S.  customers,  clients 
or  pools. 
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Exchange  Act  ("CEA").8  To  ensure  the 
ntness  of  persons  who  conduct  business 
with  U.S.  customers,  the  petitioner  also 
must  represent  that  it  would  not  be 
statutorily  disqualified  fi-om  registration 
under  Section  8a(2)  or  8a(3)  of  the  Act 
and  has  not  been  and  would  not  be 
disqualified  &x)m  registration  or 
licensing  by  the  home  country  regulator. 
If  the  petitioner  or  its  activities  are 
regulated  by  any  government  entity  or 
self-regulatory  organization,  it  must 
provide  the  name  and  address  of  such 
government  entity  or  self-regulatory 
organization.  In  addition,  the  petitioner 
must  specify  whether  it  is  applying  for 
an  exemption  based  on  activities  as  an 
IB,  CPO  or  CTA  and  provide  the  name, 
address  and  telephone  number  of  its 
main  business  location.^ 

The  amended  rule  also  states  that 
persons  exempt  under  Rule  30.5  must 
use  either  a  U.S.  registered  FCM  or  a 
foreign  broker  that  has  received 
confirmation  of  Rule  30.10  relief  to 
carry  accounts  for,  on  behalf  of  or  for 
the  benefit  of  foreign  futures  or  foreign 
options  customers,  a  position  previously 
set  forth  by  Commission  staff  in  1989.1" 
For  example,  a  Rule  30.5  exempt 
commodity  pool  operator  may  not 
operate  a  pool  with  U.S.  foreign  futures 
and  options  customers  as  participants 
unless  the  foreign  futures  and  option 
trades  entered  into  on  behalf  of  the  pool 
are  intermediated  on  a  fully  disclosed 
basis  by  a  U.S.  registered  FCM  or  a  Rule 
30.10  exempt  foreign  broker. 

Two  commenters  questioned  why  a 
Rule  30.5  petition  would  not  continue 
to  be  self-effectuating,  but  rather  must 
be  approved  by  NFA.  One  of  these 
commenters  also  requested  clarification 
regarding  what  type  of  review  NFA 
would  make,  the  time  frame  in  which 
the  review  would  be  conducted,  and 
whether  NFA  would  notify  the 
petitioner  of  the  disposition  of  its 
application. 


'  These  representations  are  consistent  with  the 
representations  required  of  foreign  firms  claiming 
exemption  from  registration  pursuant  to 
Commission  Rule  30.10.  (See  Commission  Rule 
30.10.  Appendix  A— Part  30.  Interpretative 
Statement  with  Respect  to  the  Commission's 
Exemptive  Authority  under  §  30.10  of  Its  Rules). 

'The  new  rule  also  clarifies  that  a  Rule  30.5 
exempt  person  must  designate  either  a  U.S.  futures 
commission  merchant  through  which  business  is 
done,  a  registered  futures  association  or  any  other 
person  Ipcated  in  the  United  States  in  the  business 
of  providing  services  as  an  agent  for  service  of 
process  to  act  as  the  agent  for  service  of  process  in 
accordance  with  Rule  30.5(a). 

'"This  rule  codifies  the  position  stated  in  CFTC 
Interpretative  Letter  No.  8»-3  [1987-1990  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  \  24,416  (April 
4, 1989).  The  text  of  the  introductory  language  in 
final  Rule  30.5  was  modified  from  the  language  in 
the  proposed  rule  to  more  closely  parallel  the 
language  of  the  interpretative  letter. 


NFA  ciurently  reviewjs  all  petitions 
for  confirmation  of  Rule  30.10  relief  for 
compeleteness  and  conformity  with  the 
requisite  representations  and  then 
notifies  the  foreign  firm  whether  its 
petition  is  approved,  denied,  or  is 
deficient  in  any  way.  The  NFA  review 
performs  a  vital  function  by  ensuring 
that  the  petitioner  firm  has  consented  to 
U.S.  jurisdiction  and  made  other 
required  representations  prior  to  the 
firm's  soliciting  U.S.  customers  for 
trading  on  foreign  markets.  Since 
September  1997  when  the  Commission 
delegated  this  responsibility  to  NFA, 
NFA  has  carried  out  its  functions  in  this 
regard  thoroughly  and  expeditiously.  In 
those  cases  where  a  Rule  30.10  firm  has 
made  all  of  the  appropriate 
representations,  NFA  usually  confirms 
relief  to  the  firm  within  30  days. 

Proposed  Rule  30.5  sets  forth  a 
parallel  procediue  for  Rule  30.5 
exemptions.  NFA  will  review  the  Rule 
30.5  petition  to  ensure  that  all  of  the 
representations  required  by  the  rule 
have  been  made  and  to  verify  that  a 
proper  agreement  with  a  U.S.  agent  for 
service  of  process  is  on  file  with  NFA. 
NFA's  role  will  be  solely  to  verify  that 
the  petitioner  has  complied  with  all 
aspects  of  the  rule.  If  the  petition  is 
deficient,  NFA  will  notify  the  petition  of 
the  deficiency.  If  the  petition  is 
complete,  NFA  will  confirm  to  the 
petitioner  that  it  has  a  Rule  30.5 
exemption.  As  is  the  case  with  Rule 
30.10  exemptions,  the  Commission 
believes  that  it  is  important  for  NFA  to 
verify  that  a  Rule  30.5  petitioner  has 
made  all  of  the  necessary 
representations  and  consents  prior  to 
engaging  in  any  of  the  activities 
described  in  Rule  30.4.  Accordingly,  the 
Commission  does  not  believe  that  the 
Rule  30.5  petition  should  be  self- 
effectuating  and  has  retained  in  the  final 
rule  the  requirement  that  NFA  review 
Rule  30.5  petitions. 

The  Commission  requested  comment 
regarding  who  should  sign  a  Rule  30.5 
petition  on  behalf  of  foreign  entities  that 
may  not  fit  within  traditional  U.S.  legal 
structures.  One  commenter  proposed 
that  the  rule  allow  "a  natural  person 
involved  in  the  management  of  the 
petitioner  who  is  legally  authorized 
under  local  law  to  make  binding 
agreements  and  representations  for  the 
applicant"  to  sign  the  petition.  The 
Conunission  has  incorporated  similar 
language  into  Rule  30.5(e)(7). 

B.  Rule  30.6    Disclosures 

As  an  initial  matter,  the  Commission 
wishes  to  reiterate  that  the  disclosure 
requirements  in  Rule  30.6(b),  both 


currently  and  as  amended, ^^  ^PPfy  to 
both  domestic  and  foreign  CPOs  and 
CTAs,  whether  registered  with  the 
Commission  or  exempt  piusuant  to  Rule 
30.5,  that  operate  pools  or  advise  clients 
that  trade  in  foreign  futiu-es  and  options. 
Thus,  CPOs  and  CTAs  located  in  the 
United  States  with  foreign  futures  and 
options  customers  must  comply  with 
the  requirements  of  Part  4  and  the 
requirements  of  Part  30. 

Amended  Rule  30.6(b)(2)  requires 
domestic  and  foreign  CPOs  and  CTAs  to 
provide  U.S.  foreign  futiues  and  options 
customers  that  are  not  QEPs  or  QECs 
with  a  disclosure  document  in 
accordance  vrith  Rule  4.21  for  CPOs  and 
4.24  for  CTAs.12  These  Disclosure 
Documents  should  be  filed  with  NFA  in 
accordance  vdth  Rules  4.26  and  4.36 
and  in  compliance  with  the  order  issued 
by  the  Commission  in  conjunction  with 
this  Federal  Register  release,  which 
delegates  to  NFA  the  authority  to  review 
disclosures  dociunents  filed  pursuant  to 
Rule  30.6. 

With  regard  to  QEPs  and  QECs,  CPOs 
and  CTAs  registered  or  required  to  be 
registered  or  exempt  pursuant  to  Rule 
30.5  must  provide  to  QEPs  and  QECs 
that  trade  on  domestic  markets  the 
statements  set  forth  in  Rule 
4.7(a)(2)(i)(A)  and  4.7(b)(2)(i)(A), 
respectively,  which  disclose  generally 
that  the  materials  being  provided  to  the 
participant  or  client  are  not  required  to 
be  and  have  not  been  reviewed  by  the 
Commission  ("the  general  statement"). 
In  addition,  Rule  30.6  ciurently  requires 
domestic  and  foreign  CPOs  and  CTAs  to 
provide  a  lengthy  disclosiue  statement 
to  all  U.S.  foreign  futures  and  options 
customers,  including  QEPs  and  QECs,  in 
accordance  with  Rule  4.24(b)  and 
4.34(b).  To  better  harmonize  the 
requirements  of  Part  4  and  Part  30,  RiUe 
30.6(b)(1)  will  require  both  registered 
and  Rule  30.5  exempt  CPOs  and  CTAs 
to  provide  the  general  statement  to  QEPs 
and  QECs  trading  foreign  futures  and 
options.  It  also  will  pare  dowrn  the 
ciurent  disclosiu-e  statement 
requirement  by  specifying  that  CPOs    *" 
and  CTAs  must  provide  QEPs  and  QECs 
with  the  specific  disclosure  regarding 
the  risks  of  trading  in  foreign  hitures 
and  options  in  Rules  4.24(b)(2)  and 
4.34(b)(2),  rather  than  the  entire 


"The  text  of  Rule  30.6(b)(1)  and  (b)(2)  was 
modified  in  the  final  rule  to  refer  back  to  Rule  30.4 
in  describing  to  whom  the  disclosure  requirements 
apply,  rather  than  reiterating  the  registration 
requirements  again  in  the  text  of  Rule  30.6.  The 
change  is  technical  and  non-substantive. 

'^The  disclosure  requirements  for  IBs  that  solicit 
or  accept  orders  from  U.S.  foreign  futures  and 
option  customers  are  set  forth  in  Rule  30.6(a), 
which  is  not  being  amended  in  this  rulemaking. 
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disclosure  statement  contained  in  Rules 
4.24(b)  and  4.34(b). 

Even  though  Rule  30.6(b)(1)  as 
proposed  would  lessen  the  ciurent 
disclosure  requirement  with  regard  to 
QEPs  and  QECs,  two  commenters 
expressed  the  view  that,  since  QEPs  and 
QECs  are  sophisticated  investors,  the 
Commission  should  not  require  any 
disclosure  other  than  the  general 
statement  required  by  Rules 
4.7(a)(2)(i)(A)  and  4.7(b)(2)(i)(A).  While 
QEPs  and  QECs  may  be  sophisticated 
investors  for  purposes  of  Rule  4.7,  they 
are  not  necessarily  sophisticated  and/or 
knowledgeable  regarding  the  different 
types  of  risks  present  when  trading  on 
foreign  boards  of  trade.  As  the 
Commission  recently  learned  in  the 
wake  of  the  collapse  of  Griffin  Trading 
Company,  many  Griffin  customers, 
including  CTAs  and  other  sophisticated 
investors,  claimed  not  to  be  hdly  aware 
of  the  risks  that  they  imdertook  when 
trading  on  foreign  markets.  In  particular, 
certain  "sophisticated"  clients  did  not 
appear  to  understand  that  the 
Commission  had  no  legal  ability  to 
compel  actions  on  foreign  exchanges  or 
to  compel  actions  by  foreign  persons 
who  held  U.S.  foreign  futures  and 
options  customers'  funds. 

Recent  Commission  experience 
confirms  that  it  is  necessary  to  require 
disclosiue  regarding  the  risks  of  trading 
on  foreign  boards  of  trade  to  QEPs  and 
QECs,  as  weU  as  to  U.S.  retail 
customers.  Moreover,  the  Commission 
notes  that,  since  the  required  disclosure 
is  only  three  sentences  long  and  is  less 
disclosure  than  that  which  is  currently 
required,  it  does  not  impose  a 
significant  burden  on  CPOs  and  CTAs. 
Therefore,  after  consideration  of  the 
comments,  the  Commission  has  decided 
to  retain  the  requirement  in  Rule 
30.6(b)(1)  that  CPOs  and  CTAs  provide 
a  risk  disclosiu^  statement  to  QEPs  and 
QECs  regarding  the  risk  of  trading  in 
foreign  futures  and  options. 

C.  Effect  of  the  Amendments 

The  amendments  to  Rules  30.5  and 
30.6  will  apply  to  all  regulated  activities 
with  all  new  foreign  futures  and  foreign 
options  customers  as  of  the  effective 
date  of  the  new  rules.  An  IB,  CPO  or 
CTA  currently  exempt  under  Rule  30.5 
will  not  be  required  to  file  a  new  Rule 
30.5  petition  for  exemption.  However, 
all  CPOs  and  CTAs  will  be  required  to 
provide  all  new  prospective  poll 
participants  or  new  prospective 
customers  with  the  disclosures  required 
by  Rule  30.6. 


m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611,  requires  that 
agencies,  in  adopting  rules,  consider  the 
impact  of  those  ndes  on  small 
businesses. 

The  Commission  has  previously 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  Commission 
in  evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.  ^3  The  Commission  previously  has 
determined  that  registered  CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA.1*  And  although  IBs  might  be  small 
entities  for  purposes  of  the  rule,  the 
disclosure  required  to  IBs  is  not 
changed  with  this  rulemaking,  and  thus 
the  new  rules  will  not  have  any  impact 
on  domestic  IBs. 

With  respect  to  CTAs,  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule.^^  In  this  regard,  the  Commission 
notes  that  the  regulations  with  respect 
to  CTAs'  activities  relating  to  foreign 
futures  and  foreign  option  contracts  are 
essentially  the  same  as  those  contained 
in  Part  4  governing  CTAs  in  connection 
with  their  activities  relating  to  futines 
contracts  and  options  traded  or 
executed  on  or  subject  to  the  rules  of  a 
contract  market  designated  by  the 
Commission.  The  Commission  has 
previously  determined  that  the 
disclosure  requirements  in  Part  4 
governing  CTAs  will  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.^^  In  fact.  Rule 
4.31,  which  governs  the  disclosure 
requirements  for  CTAs  and  to  which 
Rule  30.6(b)  refers,  was  revised  in  1995 
for  the  purpose  of  reducing  the  number 
of  disclosives  required  and  focusing  on 
succinct  disclosure  of  material 
information.  The  Commission 
determined  that  the  revised  rule 
reduced  rather  than  increased  the 
requirements  of  former  Rule  4.31. 
Therefore,  the  Chairperson,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


"47  FR  1861ft-18621  (April  30. 1982). 
"47  FR  1861»-18620. 
»47FR18618-1S620. 

IS  See  60  FR  38146,  38181  Ouly  25, 1995)  and  48 
FR  35248  (August  3. 1983). 


B.  Paperwork  Reduction  Act 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995  '^ 
("Act")  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  Act.  In 
compliance  with  the  Act,  these  final 
rules  and/or  their  associated 
information  collection  requirement 
inform  the  public  of: 

(1)  The  reasons  the  infonnation  is  planned 
to  be  and/or  has  been  collected:  (2)  the  way 
such  infonnation  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency;  (3)  an 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collection  (together 
with  a  request  that  the  public  direct  to  the 
agency  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden);  (4) 
whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain 
or  retain  a  benefit  or  mandatory;  (5)  the 
nature  and  extent  of  confidentiality  to  be 
provided,  if  any;  and  (6)  that  fact  that  an 
agency  may  not  conduct  or  sftonsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
current  valid  OMB  control  number. 

The  Commission  previously 
submitted  these  rules  in  proposed  form 
and  their  associated  information 
collection  requirement  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  these  rules  and  assigned  OMB 
control  number  3036-0023  to  these 
rules.  The  burden  associated  with  this 
entire  collection  of  which  these 
proposed  rules  are  a  part,  is  as  follows: 

Average  burden  hours  per  response: 
16.13. 

Number  of  respondents:  73,435. 

Frequency  of  response:  On  occasion. 

The  burden  associated  with  these 
specific  proposed  rules  is  as  follows: 
Ride  30.5— 

Average  burden  hours  per  response: 
100. 

Number  of  Respondents:  65. 

Frequency  of  response:  On  occasion. 
Rule  30.6(b)(1)— 

Average  burden  hours  per  response: 
.5. 

Number  of  Respondents:  40. 

Frequency  of  response:  On  occasion. 
Rule  30.6(b)(2)— 

Average  burden  hours  per  response: 
3.0. 

Number  of  Respondents:  5. 

Frequency  of  response:  On  occasion. 
Persons  wishing  to  comment  on  the 
information  which  is  required  by  these 
final  rules  shouJd  contact  the  Desk 


■^Pub.  L  104-13  (May  13. 199S). 
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Officer,  CFTC,  Office  of  Management 
and  Budget,  Room  10202,  NEOB, 
Washington,  DC  20503,  (202)  395-7340. 
Copies  of  the  infonnation  collection 
submission  to  0MB  are  available  from 
the  CFTC  Clearance  Officer.  1155  21st 
Street,  NW,  Washington.  DC  20581, 
(202) 418-5160. 

List  of  Subiects  in  17  CFR  Part  30 

Definitions.  Foreign  futiires.  Foreign 
options.  Reporting  and  recordkeeping 
requirements.  Registration 
requirements.  Risk  disclosure 
statements,  Treatment  of  foreign  futiu^s 
and  options  secured  amoimt.  Customer 
protection. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  2(a)(1),  4(b),  4c  and 
8a  thereof,  7  U.S.C.  2,  6(b),  6c  and  12a 
"(1998),  and  pursuant  to  the  authority 
contained  in  5  U.S.C.  552  (1998).  the 
Commission  hereby  amends  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  30— FOREIGN  FUTURES  AND 
OPTIONS  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4.  6,  6c  and  12a, 
unless  otherwise  noted. 

2.  Section  30.5  is  amended  by  adding 
introductory  text,  revising  paragraph  (a) 
and  adding  paragraph  (e)  to  read  as 
follows: 

§  30.5    Attemative  procedures  for  non- 
domestic  persons. 

Any  person  not  located  in  the  United 
States,  its  territories  or  possessions,  who 
is  required  in  accordance  with  the 
provisions  of  this  part  to  be  registered 
with  the  Commission,  other  than  a 
person  required  to  be  registered  as  a 
futiu^s  commission  merchant,  may 
apply  for  an  exemption  from  registration 
under  this  part  by  filing  a  petition  for 
exemption  with  die  National  Futvues 
Association  and  designating  an  agent  for 
service  of  process,  as  specified  below.  A 
person  who  receives  confirmation  of  an 
exemption  pursuant  to  this  section  must 
engage  in  all  transactions  subject  to 
regulation  under  Part  30  through  a 
registered  futures  commission  merchant 
or  a  foreign  broker  who  has  received 
confirmation  of  an  exemption  pursuant 
to  §  30.10  in  accordance  with  the 
provisions  of  §  30.3(b). 

(a)  Agent  for  service  of  process.  Any 
■person  who  seeks  exemption  from 
registration  under  this  part  shall  enter 
into  a  written  agency  agreement  with 
the  futures  commission  merchant 
located  in  the  United  States  through 


which  business  is  done,  with  any 
registered  futures  association  or  any 
other  person  located  in  the  United 
States  in  the  business  of  providing 
services  as  an  agent  for  service  of 
process,  pursuant  to  which  agreement 
such  futures  commission  merchant  or 
other  person  is  authorized  to  serve  as 
the  agent  of  such  person  for  purposes  of 
accepting  delivery  and  service  of 
communications  issued  by  or  on  behalf 
of  the  Commission,  U.S.  Department  of 
Justice,  any  self-regulatory  organization 
or  any  foreign  futures  or  foreign  options 
customer.  If  the  written  agency 
agreement  is  entered  into  with  any 
person  other  than  the  futures 
commission  merchant  through  which 
business  is  done,  the  futures 
commission  merchant  or  foreign  broker 
who  has  received  confirmation  of  an 
exemption  pursuant  to  §  30.10  with 
whom  business  is  conducted  must  be 
expressly  identified  in  such  agency 
agreement.  Service  or  delivery  of  any 
communication  issued  by  or  on  behalf 
of  the  Commission,  U.S.  Department  of 
Justice,  any  self-regulatory  organization 
or  any  foreign  futures  or  foreign  options 
customer,  pursuant  to  such  agreement, 
shall  constitute  valid  and  effective 
service  or  delivery  upon  such  person. 
Unless  otherwise  specified  by  the 
Commission,  the  agreement  required  by 
this  section  shall  be  filed  with  the  Vice 
President-Registration,  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606,  with  a  copy  to 
the  Vice  President-Compliance, 
National  Futures  Association.  For  the 
purposes  of  this  section,  the  term 
"communication"  includes  any 
summons,  complaint,  order,  subpoena, 
request  for  information,  or  notice,  as 
well  as  any  other  written  document  or 
correspondence  relating  to  any  activities 
of  such  person  subject  to  regulation 
imder  this  part. 
•        *        *        •        * 

(e)  Petition  for  exemption.  Any  person 
seeking  an  exemption  from  registration 
as  an  introducing  broker,  commodity 
pool  operator  or  commodity  trading 
advisor  under  this  section  must  file  a 
petition  for  exemption,  which  will  be 
granted  or  denied  based  on  compliance 
with  §  30.5(a)  and  the  provision  of  this 
paragraph.  The  petition  must: 

(1)  Be  in  writing; 

(2)  Provide  the  name,  main  business 
address  and  main  business  telephone 
number  of  the  petitioner; 

(3)  Represent  that: 

(i)  The  petitioner  is  located  outside  of 
the  United  States,  its  territories  or 
possessions; 

(ii)  The  petitioner  does  not  act  as  an 
introducing  broker,  commodity  pool 


operator  or  commodity  trading  advisor, 
respectively,  in  connection  with  trading 
on  or  subject  to  the  rules  of  a  designated 
contract  market  in  the  United  States  by, 
for,  on  behalf  of.  or  for  the  benefit  of  any 
U.S.  customer,  client  or  pool;  and 

(iii)  The  petitioner  irrevocably  agrees 
to  the  jurisdiction  of  the  Commission 
and  state  and  federal  courts  in  the 
United  States  with  respect  to  activities 
and  transactions  subject  to  this  part; 

(4)  Represent  that  the  petitioner 
would  not  be  statutorily  disqualified 
from  registration  under  Section  8a(2)  or 
8a(3)  of  the  Commodity  Exchange  Act 
and  that  the  petitioner  is  not 
disqualified  bora,  registration  pursuant 
to  the  laws  or  regulations  of  its  home 
country; 

(5)  If  the  petitioner  or  its  activities  are 
regulated  by  any  government  entity  or 
self-regulatory  organization,  state  the 
name  and  address  of  such  government 
entity  or  self-regulatory  organization; 

(6)  State  whether  the  petitioner  is 
applying  for  a  §.30.5  exemption  from 
registration  as  an  introducing  broker, 
commodity  pool  operator  or  commodity 
trading  advisor; 

(7)  Be  signed  as  follows:  If  the 
petitioner  is  a  sole  proprietorship,  by 
the  sole  proprietor;  if  a  partnership,  by 
a  general  partner;  if  a  corporation,  by 
the  chief  executive  officer  or  other 
person(s)  legally  authorized  to  bind  the 
corporation;  if  any  other  business 
structure,  by  such  person  or  persons 
involved  in  the  management  of  the 
petitioner  and  legally  authorized  to  bind 
the  petitioner;  and 

(8)  Be  filed  with  the  Vice  President- 
Registration,  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606. 

3.  Section  30.6  is  amended  by  revising 
paragraph  to  read  as  follows: 

§30.6    Disclosure. 

*        •        *        *        * 

(b)  Commodity  pool  operators  and 
commodity  trading  advisors.  (1)  With 
respect  to  qualified  eligible  participants, 
as  defined  in  §  4.7{a)(l)(ii)  of  this 
chapter,  a  commodity  pool  operator 
registered  or  required  to  be  registered 
under  this  part,  or  exempt  from 
registration  pursuant  to  §  30.5,  may  not, 
directly  or  indirectly,  engage  in  any  of 
the  activities  described  in  §  30.4(c) 
unless  the  commodity  pool  operator,  at 
or  before  the  time  it  engages  in  such 
activities,  first  provides  each 
prospective  qualified  eligible 
participant  with  the  Risk  Disclosure 
Statement  set  forth  in  §4.24.{b)(2)  of 
this  chapter  and  the  statement  in 
§  4.7(a)(2)(i)(A)  of  this  chapter.  With 
respect  to  qualified  eligible  clients,  as 
defined  in  §4.7(b)(l)(ii)  of  this  chapter. 
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a  commodity  trading  advisor  registered 
or  required  to  be  registered  imder  this 
part,  or  exempt  from  registration 
pursuant  to  §  30.5,  may  not,  directly  or 
indirectly,  engage  in  any  of  the  activities 
described  in  §  30.4(d)  unless  the 
commodity  trading  advisor,  at  or  before 
the  time  it  engages  in  such  activities, 
first  provides  each  qualified  eligible 
client  with  the  Risk  Disclosure 
Statement  set  forth  in  §  4.34(b)(2)  of  this 
chapter  and  the  statement  in 
§  4.7(b)(2  (i)(A)  of  this  chapter. 

(2)  With  respect  to  participants  who 
do  not  satisfy  the  requirements  of 
qualified  eligible  participants,  as 
defined  in  §4.7(a)(l)(ii)  of  this  chapter, 
a  commodity  pool  operator  registered  or 
required  to  be  registered  under  this  part, 
or  exempt  from  registration  pursuant  to 
§  30.5,  may  not,  directly  or  indirectly, 
engage  in  any  of  the  activities  described 
in  §  30.4(c)  luless  the  commodity  pool 
operator,  at  or  before  the  time  it  engages 
in  such  activities,  first  provides  each 
prospective  participant  with  the 
Disclosure  Document  required  to  be 
furnished  to  customers  or  potential 
customers  pursuant  to  §  4.21  of  this 
chapter  and  files  the  Disclosure 
Document  in  accordance  with  §  4.26  of 
this  chapter.  With  respect  to  clients  who 
do  not  satisfy  the  reqiiirements  of 
qualified  eligible  clients,  as  defined  in 
§4.7(b)(l)(ii)  of  this  chapter,  a 
commodity  trading  advisor  registered  or 
required  to  be  registered  under  this  part, 
or  exempt  from  registration  piusuant  to 
§  30.5,  may  not,  directly  or  indirectly, 
engage  in  any  of  the  activities  described 
in  §  30.4(d)  unless  the  commodity 
trading  advisor,  at  or  before  the  time  it 
engages  in  such  activities,  first  provides 
each  prospective  client  with  the 
Disclosure  E>ocument  required  to  be 
furnished  customers  or  potential 
customers  pursuant  to  §4.31  of  this 
chapter  and  files  the  Disclosure 
Document  in  accordance  with  §  4.36  of 
this  chapter. 
***** 

Dated:  May  21, 1999. 

By  the  Commission. 
Jean  A.  Webb, 
Seretary  of  the  Commission. 
[FR  Doc.  99-13573  Filed  5-27-99;  8:45  am) 
BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  STATE 

22  CFR  Parts  41  and  42 . 

[Public  Notic*  3048] 


Visas:  Documentation  of 
Nonimmigrants— Passport  and  Visa 
Waivers;  Deistion  of  Obsolete  Visa 
Procedures  and  Other  Minor 
Corrections 

agency:  Bineau  of  Consular  A&irs, 
Department  of  State. 
action:  Final  Rule. 

SUMMARY:  This  rule  revises  the 
Department's  regulations  regarding  the 
waiver  of  the  passport  and 
nonimmigrant  visa  requirement  for 
aliens  applying  for  entry  to  the  United 
States  in  an  unforeseen  emergency.  This 
revision  is  necessary  to  make  clear  that 
the  passport  and/or  visa  are  required 
but,  in  cases  of  unforeseen  emergency, 
the  alien  may  apply  for  a  waiver. 

This  rule  dso  removes  the 
Department's  regulation  regarding  the' 
transfer  of  nonimmigrant  visas  in  light 
of  the  Department's  decision  to  treat  a 
request  for  the  transfer  of  a  visa  to  a  new 
travel  document  as  an  application  for  a 
new  visa. 

Finally,  this  rule  corrects  an  existing 
regulation  relating  to  aliens  traveling 
with  extended-validity  immigrant  visas 
to  make  clear  that  a  consular  officer 
need  reinterview  only  aliens  who  intend 
to  enter  the  United  States  more  than  six 
months  after  the  date  of  visa  issuance. 
EFFECTIVE  DATE:  May  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
(202) 663-1204. 
SUPPLEMENTARY  INFORMATKM: 

Waiver  of  Passport  and  Visa 

The  Department's  regulation  at  22 
CFR  41.2{j),  as  currently  worded, 
incorrectly  implies  that  a  passport  and 
visa  are  not  required  where  an  alien  is 
applying  for  admission  in  cases  of 
unforeseen  emergency.  In  fact,  INA 
212(a)(7)(B)(i)  does  require  a  passport 
and  visa,  however,  INA  212(d)(4) 
provides  for  a  waiver  of  this 
requirement  in  certain  specified 
circumstances.  Under  the  provisions  of 
INA  212(d)(4),  the  Attorney  General  and 
the  Secretary  of  State,  acting  jointly, 
may  waive  the  passport  and/or  visa 
requirements  of  INA  212(a)(7)(B)(i)  on 
the  basis  of  an  unforeseen  emergency. 
On  January  11, 1994  [59  FR  1473],  the 
Department  of  State  published  a  rule 
that  authorized  the  district  director  of 
the  Immigration  and  Naturalization 
Service  to  exercise  the  Department  of 


State's  function  with  respect  to  the 
passport  and  visa  waiver  imder  the 
provisions  of  DMA  212(d)(4)(A).  The 
Department  makes  clear  in  this  rule  that 
only  if  the  alien  applies  for  and  is 
granted  such  a  waiver  by  the  INS 
district  director  may  an  alien  be 
admitted  to  the  United  States  without  a 
passport  and/ or  visa. 


Transfier  of  Nonimmigrant  Visas 

The  Department's  regulation  at  22 
CFR  41.114  addresses  die  transfer  of  a 
valid  nonimmigrant  visa  from  one  travel 
document  to  another.  In  accordance 
with  this  regulation,  the  consular  officer 
could  transfer  a  visa  without  fee  to  a 
different  travel  document  if  the  visa 
remained  valid  and  the  consular  officer 
determined  that  the  applicant  remained 
eligible.  In  fact,  such  cases  are 
technically  reapplications  since 
consular  officers  readjudicate  the  case  to 
determine  the  alien's  eligibility  to 
receive  a  visa  and,  if  the  alien  is  eligible, 
issue  an  entirely  new  visa.  It  is 
appropriate  for  the  Department  to 
charge  a  processing  fee  for  such 
readjudication,  as  well  as  any  applicable 
reciprocity  fee.  The  Department, 
therefore,  is  removing  the  regulation 
concerning  transfer  of  visas.  Applicants 
who  do  not  wish  to  apply  for  new  visas, 
.  may  travel  with  their  old,  but  still  valid 
visas,  and  a  valid  passport. 

Extended  Visa  Validity 

On  May  21,  1997  [62  FR  27693],  the 
Department  amended  42.72(e)(4)  to 
reflect  the  new  immigrant  visa  validity 
of  6  months.  In  updating  this  regulation, 
the  addition  of  the  word  "no" 
imintentionally  changed  the  meaning  of 
this  regulation  which,  as  amended, 
implied  that  an  alien  must  appear  for  a 
second  interview  before  traveling  to  the 
United  States  even  if  the  alien  is 
traveling  within  the  six-month  visa 
validity.  This  was  not  the  Department's 
intent.  This  rule  corrects  this  error. 

Regulatory  Analysis  and  Notices 
Final  Rule 

The  Department  is  publishing  this 
rule  as  a  final  rule  under  the  "good 
cause"  exceptions  set  forth  at  5  U.S.C. 
553(b)(3)  and  553(d)(3).  The 
clarification  of  the  waiver  requirement 
is  necessary  to  conform  to  the  INS 
regulation  and  practice.  The  abolition  of 
transferred  visas  reflects  the  costs  of 
processing  a  machine-readable  visa  for 
the  new  document,  and  the  law  now 
requires  a  fee  for  such  service.  The 
clarification  of  the  period  before  a 
second  visa  interview  is  required 
benefits  the  applicant. 
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The  Regulatory  Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act,  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  the  Assistant 
Secretary  for  Consular  Affairs  hereby 
certifies  that  it  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.0. 12988  and  E.0. 12866 

The  Department  has  reviewed  this 
rule  as  required  under  E.O.  12998  and 
determined  it  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12866,  but  the 
Department  has  reviewed  the  rule 
internally  to  ensure  consistency 
therewith.  The  rule  does  not  directly  or 
indirectly  affect  states  or  local 
governments  or  Federal  relationships 
and  does  not  create  unfunded  mandates. 

5  U.S.C.  Chapter  8 

As  required  by  5  U.S.C,  chapter  8,  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 

Paperwork  Reduction  Act 

This  rule  imposes  no  paperwork 
requirements. 

List  of  Subjects  in  22  CFR  Parts  41  and 
42 

Aliens,  Immigrants,  Nonimmigrants, 
Passports  and  visas.  Waivers. 

In  view  of  the  foregoing,  the 
Department  amends  22  CFR  parts  41 
and  42  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Autho^i^-:  8  U.S.C.  1104. 

2.  Amena  §  41.2  to  revise  paragraph 
(j)  to  read  as  follows: 

§  41 .2    Waiver  by  Secretary  of  State  and 
Attorney  General  of  passport  and/or  visa 
requirements  for  certain  categories  of 
nonimmigrants. 

***** 

(j)  Except  as  provided  in  paragraphs 
(a)  through  (i)  and  (k)  through  (m)  of 
this  section,  all  aliens  are  required  to 
present  a  valid,  unexpired  visa  and 
passport  upon  arrival  in  the  United 
States.  An  alien  may  apply  for  a  waiver 
of  the  visa  and  passport  requirement  if, 
either  prior  to  the  alien's  embarkation 
abroad  or  upon  arrival  at  a  port  of  entry, 
the  responsible  district  director  of  the 
Immigration  and  Naturalization  Service 
(INS)  in  charge  of  the  port  of  entry 
concludes  that  the  alien  is  unable  to 
present  the  required  documents  because 
of  an  unforeseen  emergency.  The  INS 


district  director  may  grant  a  waiver  of 
the  visa  or  passport  requirement 
pursuant  to  INA  212(d)(4)(A),  without 
the  prior  concurrence  of  the  Department 
of  State,  if  the  district  director 
concludes  that  the  alien's  claim  of 
emergency  circumstances  is  legitimate 
and  that  approval  of  the  waiver  would 
be  appropriate  under  all  of  the  attendant 
facts  and  circumstances. 


§41.114    [Removed] 

3.  Remove  §41.114. 

PART  42— {AMENDED] 

4.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

§42.72    [Amended] 

5.  Amend  §42.72,  paragraph  (e)(4)  by 
deleting  the  word  "no"  in  the  first 
sentence. 

Dated:  April  30, 1999. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  99-13537  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4710-06-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1650 

Revision  of  Debt  Collection  Regulation 

AGENCY:  Equal  Employment 
Opportimity  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  (EEOC)  is 
revising  its  regulation  on  debt  collection 
to  provide  general  debt  collection     ' 
standards  and  to  implement  the 
administrative  wage  garnishment 
provisions  of  the  Debt  Collection 
Improvement  Act  (DCIA)  of  1996.  This 
final  rule  adopts  the  federal  claims 
collection  standards  issued  jointly  by 
the  General  Accounting  Office  (GAO) 
and  the  Department  of  Justice  (DOJ)  in 
4  CFR  Parts  101-105  and  the  regulation 
on  administrative  wage  garnishment 
issued  by  the  Department  of  the 
Treasury  at  31  CFR  285.11. 
EFFECTIVE  DATE:  May  28,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Schlageter,  Assistant  Legal 
Counsel,  or  Susan  Murphy,  Senior 
Attorney,  Office  of  Legal  Counsel,  at 
(202)  663^669  (voice),  (202)  663-7026 
(TDD).  This  final  rule  is  also  available 
in  the  following  formats:  large  print, 
braille,  electronic  file  on  computer  disk, 
and  audio-tape.  Copies  may  be  obtained 


firom  the  EEOC's  Publication  Center  by 
calling  l-800-66»-3362  (voice)  or  1- 
800-669-6820  (TDD). 
SUPPLEMENTARY  INFORMATION:  EEOC  is 
revising  its  regulation  on  debt  collection 
found  in  29  CFR  Part  1650  to  indicate 
that  it  follows  the  federal  claims 
collection  standards  of  the  Department 
of  Justice  and  the  General  Accounting 
Office  at  4  CFR  Parts  101-105.  A 
statement  of  adoption  by  cross-reference 
.  is  being  added  to  each  of  the  subparts 
of  29  CFR  Part  1650. 

EEOC  is  also  adding  a  new  subpart  D 
to  implement  administrative  wage 
garnishment  provisions  under  section 
31001(o)  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  104-134, 110  Stat.  1321-358  (April 
26, 1996).  Here,  EEOC  is  adopting  by 
cross-reference  the  administrative  wage 
garnishment  regulation  issued  by  the 
Department  of  the  Treasiuy  at  31  CFR 
285.11.  Under  the  DCIA,  a  federal 
agency  that  is  collecting  delinquent 
nontax  debt  may  administratively 
garnish  the  debtor's  wages  in 
accordance  with  regulations 
promulgated  by  the  Secretary  of  the 
Treasury.  EEOC's  debt  collection 
program  does  not  necessitate  procedures 
different  from  those  established  by  the 
Department  of  the  Treasury,  and 
therefore  the  Commission  is  adopting 
the  Treasury  regulation.  This  new 
subpart  will  also  contain  the  statement  . 
of  adoption  by  cross-reference  of  the 
federal  claims  collection  standards 
issued  by  the  Department  of  Justice  and 
the  General  Accoimting  Office. 

We  are  issuing  a  final  rule  rather  than 
a  notice  of  proposed  rulemaking 
because  we  have  determined,  for  good 
cause,  that  publication  of  a  proposed 
rule  and  solicitation  of  conunents  are 
not  necessary.  Good  cause  also  exists  for 
waiving  the  30-day  delay  in 
effectiveness  as  to  these  revisions.  These 
amendments  concern  matters  of  agency 
practice  and  procedure.  Their  purpose 
is  to  incorporate  without  change 
existing  regulations  of  the  Departments 
of  Justice  and  the  Treasury  and  the 
General  Accounting  Office,  which  were 
the  subject  of  public  comment  when 
promulgated  by  those  agencies. 
Incorporation  of  the  federal  claims 
collection  standards  reflects  existing 
requirements  and  longstanding 
Commission  practice. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  as 
amended  by  Pub.  L.  104-121),  the 
Commission  has  reviewed  this 
regulation,  and  by  approving  it,  certifies 
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under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EEOC's 
debt  collection  activities  do  not  affect  a 
substantial  number  of  small  entities. 
Moreover,  as  found  by  the  Department 
of  the  Treasury,  wage  garnishment 
requirements  do  not  have  a  significant 
economic  impact  on  smaU  entities. 
Employers  of  delinquent  debtors  must 
certify  certain  information  about  the 
debtor,  such  as  the  debtor's  employment 
status  and  earnings.  This  information  is 
contained  in  the  employer's  pajrroll 
records.  Therefore,  it  will  not  take  a 
significant  amount  of  time  or  result  in 
a  significant  cost  for  an  employer  to 
complete  the  certification  form.  Even  if 
an  employer  is  served  withholding 
orders  on  several  employees  over  the 
course  of  a  year,  the  cost  imposed  on  the 
employer  to  complete  the  certification 
would  not  have  a  significant  economic 
impact  on  that  entity.  Employers  are  not 
required  to  vary  their  normal  pay  cycles 
in  order  to  comply  with  a  withholchng 
order  issued  pursuant  to  this  rule.  For 
these  reasons,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866  and  is  therefore 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

List  of  Subjects  in  29  CFR  Part  1650 

Administrative  practice  and 
procediure.  Claims,  Debts,  Garnishment 
of  wages,  Hearing  and  appeal 
procedures,  Salaries,  Wages. 

For  the  reasons  stated  in  the 
preamble,  29  CFR  Part  1650  is  amended 
as  set  forth  below. 

PART  leSO-OEBT  COLLECTION 

1.  The  authority  citation  for  29  CFR 
Part  1650  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5514;  31  U.S.C.  321, 
3701,  3711,  3716,  3720A.  3720D;  EO  13019. 
61  FR  51763.  3  CFR  1996  Comp.,  p.  216;  5 
CFR  550.1101. 

2-3.  Section  1650.101  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  section  to  read  as  follows: 


§1650.101    Purpose. 

*  *  *  The  general  standards  and 
procedures  governing  the  collection, 
compromise,  termination,  and  referral  to 
the  Department  of  Justice  of  claims  for 
money  and  property  that  are  prescribed 
in  the  regulations  issued  jointly  by  the 
General  Accounting  Office  and  the 
Department  of  Justice  piusuant  to  the 
Federal  Claims  Collection  Act  of  1966  (4 
CFR  Parts  101-105)  apply  to  the 
administrative  collection  activities  of 
the  EEOC.  The  Director  of  the  Financial 
Management  Division  shall  act  on  all 
claims  arising  out  of  the  activities  of  the 
EEOC. 

4.  Section  1650.201  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  section  to  read  as  follows: 

§1650^1    Purpose. 

*  *  *  The  general  standards  and 
procedures  governing  the  collection, 
compromise,  termination,  and  referral  to 
the  Department  of  Justice  of  claims  for 
money  and  property  that  are  prescribed 
in  the  regulations  issued  jointiy  by  the 
General  Accounting  Office  and  the 
Department  of  Justice  pursuant  to  the 
Federal  Claims  Collection  Act  of  1966  (4 
CFR  Parts  101-105)  apply  to  the 
administrative  collection  activities  of 
the  EEOC.  The  Director  of  the  Financial 
Management  Division  shall  act  on  all 
claims  arising  out  of  the  activities  of  the 
EEOC. 

5.  Section  1650.301  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  section  to  read  as  follows: 

f  1650.301    Purpose. 

*  *   *  The  general  standards  and 
procedures  governing  the  collection, 
compromise,  termination,  and  referral  to 
the  Department  of  Justice  of  claims  for 
money  and  property  that  are  prescribed 
in  the  regulations  issued  jointly  by  the 
General  Accoimting  Office  and  the 
Department  of  Justice  pursuant  to  the 
Federal  Claims  Collection  Act  of  1966  (4 
CFR  Part  101-105)  apply  to  the 
administrative  collection  activities  of 
the  EEOC.  The  Director  of  the  Financial 
Management  Division  shall  act  on  all 
claims  arising  out  of  the  activities  of  the 
EEOC. 

6.  A  new  Subpart  D  is  added  to  29 
CFR  Part  1650  to  read  as  follows: 

SubfMrt  D— Procedures  for  the 
Collection  of  Debts  by  Administrative 
Wage  Garnishment 

S 1 650.401    Purpose  and  regulatory 
procedures  for  the  collection  of  debts  by 
administrative  wage  garnishment 

The  Commission  hereby  adopts  by 
cross-reference  the  administrative  wage 
garnishment  regulation  issued  by  the 
Department  of  the  Treasury  at  31  CFR 


285.11.  The  general  standards  and 
procedures  governing  the  collection, 
compromise,  termination,  and  referral  to 
the  Department  of  Justice  of  claims  for 
money  and  property  that  are  prescribed 
in  the  regulations  issued  jointiy  by  the 
General  Accounting  Office  and  the 
Department  of  Justice  pinsuant  to  the 
Federal  Claims  Collection  Act  of  1966  (4 
CFR  Parts  101-105)  apply  to  the 
administrative  collection  activities  of 
the  EEOC.  The  Director  of  the  Financial 
Management  Division  shall  act  on  all 
claims  arising  out  of  the  activities  of  the 
EEOC. 

Dated:  May  20, 1999. 

For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 
(FR  Doc.  99-13342  Filed  5-27-99;  8:45  am] 

BHJJNQ  CODE  857IH>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPf>-300e66;  FRL-6082-7] 
RIN207O-AB78 

Fenhexamid;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  fenhexamid  (N-2,3- 
dichloro-4-hydroxyphenyl)-l-methyl 
cyclohexanecarboxamide)  in  or  on 
grapes  at  4.0  parts  per  million  (ppm), 
strawberries  at  3.0  ppm,  and  raisins  at 
6.0  ppm.  The  TM-402  Fungicide  Task 
Force  comprised  of  Tomen  Agro,  Inc. 
and  Bayer  Corporation  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  May 
28, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  July  27, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300866], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
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by  the  docket  control  number,  [OPP- 
300866],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail]  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300866].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Product  Manager 
21,  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  249,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA,  (703)  308-9354, 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20,  1998 
(63  FR  64498)  (FRL-6042-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Pub.  L.  104-170) 
annoimcing  the  filing  of  a  pesticide 
petition  (PP  7F4890)  for  tolerances  by 
the  TM-402  Fungicide  Task  Force 
comprised  of  Tomen  Agro,  Inc.  and 
Bayer  Corporation.  The  notice  included 
a  summary  of  the  petition  prepared  by 
the  TM-402  Fungicide  Task  Force. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  the  fungicide,  fenhexamid 
in  or  on  grapes  at  4.0  ppm,  strawberries 
at  3.0  ppm,  and  raisins  at  6.0  ppm. 


I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenhexamid  and  to  make  a 
determination  on  aggregate  exposine, 
consistent  with  section  408(b)(2),  for 
tolerances  in  or  grapes  at  4.0  ppm, 
strawberries  at  3.0  ppm,  and  raisins  at 
6.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natine  of  the 
toxic  effects  caused  by  fenhexamid  are 
discussed  in  this  unit. 

1.  Acute  toxicity— i.  The  acute  oral 
LDso  and  acute  dermal  LD50  for  rats  was 


>  5,000  milligrams/kilograms  (mg/kg) 
for  both  sexes.  The  acute  LC50  for  rats 
was  >  5.06  mg/liters  (L)  for  both  sexes. 
Fenhexamid  was  not  an  eye  or  skin 
irritant  and  was  not  a  dermal  sensitizer. 

ii.  In  an  acute  neurotoxicity  study, 
rats  were  gavaged  with  a  single  oral 
dose  of  fenhexamid  at  dose  levels  of  0, 
200,  630,  or  2,000  mg/kg.  The  rats  were 
observed  for  14  days.  Functional 
Observational  Battery  and  motor  activity 
testing  were  performed  7  days  prior  to 
dosing,  approximately  20  minutes  to  3 
hours  post-dosing,  and  on  days  7  and 
14.  The  no  observed  adverse  effect  level 
(NOAEL)  in  males  was  630  mg/kg.  "Hie 
NOAEL  in  females  was  2,000  mg/kg. 
The  lowest  observed  adverse  effect  level 
(LOAEL)  in  males  was  2,000  mg/kg 
based  on  a  marginally  decreased  mean 
body  temperature  (the  only  treatment- 
related  effect  noted  in  the  study).  The 
LOAEL  in  females  was  not  established. 

2.  Subchronic  toxicity— i.  In  an 
inhalation  toxicity  range-finding  study, 
10  rats/sex/dose  were  exposed  (head/ 
nose  only)  to  fenhexamid  at 
concentrations  of  0,  11.8,  97.7  or  1,092.6 
mg/m'  in  air  for  6  hours  per  day  for  5 
days.  One-half  of  the  rats  were 
sacrificed  7  days  after  the  first  exposure 
and  the  other  one-half  were  sacrificed 
21  days  after  the  first  exposure.  The 
NOAEL  was  0.098  mg/L  and  the  LOAEL 
was  1.092  mg/L  based  on  the 
observations  of  macroscopic  grey 
coloration  of  the  lungs  and  marginally 
increased  limg  weights. 

ii.  In  a  21-day  dermal  toxicity  study, 
fenhexamid  was  applied  to  the  shaved 
skin  of  5  male  and  female  rabbits  at  a 
dose  level  of  1,000  mg/l^/day  for  17 
days  over  a  3-week  period.  There  were 
no  compound  related  effects.  The 
NOAEL  was  1,000  mg/kg/day  and  the 
LOAEL  was  >  1,000  mg/kg/day  for  both 
systemic  and  local  effects  on  the  skin. 

iii.  In  a  28-day  oral  toxicity  range 
finding  study,  10  rats/sex/dose  were 
gavaged  at  dose  levels  of  0, 100,  300,  or 
1,000  mg/kg/day  for  28  days.  There 
were  no  compoimd-related  effects  in 
mortality,  clinical  signs,  body  weight, 
food  consumption,  hematology,  clinical 
chemistry,  organ  weights,  or  gross  and 
histologic  pathology.  The  NOAEL  was 
1,000  mg/kg/day. 

iv.  In  a  90-day  oral  toxicity  study,  10 
rats/sex/dose  were  fed  fenhexamid  at 
dose  levels  of  0,  2,500,  5,000, 10,000  or 
20,000  ppm  (0,  202,  415,  904,  and  1,904 
mg/kg/day  for  males  and  0,  270,  549, 
1,132,  and  2,824  mg/kg/day  for  females). 
No  treatment-related  changes  were  seen 
in  clinical  signs,  mortality, 
opthalmoscopic  examinations, 
hematology,  urinalyses,  or  gross 
pathology.  The  NOAEL  was  5,000  ppm 
in  males  and  10,000  ppm  in  females. 
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The  LOAEL  in  males  was  10,000  ppm 
based  on  decreased  terminal  body 
weights  and  body  weight  gains, 
increased  food  consumption,  decreased 
food  efficiency  and  increased  Alanin 
amino-transferase  (ALAT)  levels.  The 
LOAEL  in  females  was  20,000  ppm 
based  on  increased  food  consumption, 
decreased  food  efficiency,  decreased 
liver  weights,  and  liver  histopathology 
(Kupffer  cell  proliferation  and  altered 
hepatocyte  morphology). 

V.  In  a  90-day  oral  toxicity  study,  4 
dogs/sex  were  fed  fenhexamid  at  dose 
levels  of  0, 1,000,  7,000  or  50,000  ppm 
(0,  33.9,  239.1,  or  1,747.7  mg/kg/day  for 
males  and  0,  37,  261,  or  1,866.2  mg/1^ 
day  for  females).  The  NOAEL  in  males 
and  females  was  1 ,000  ppm.  The 
LOAEL  in  males  and  females  was  7,000 
ppm  based  on  significant  increases  in 
Heinz  bodies  in  males  and  females  and 
increased  absolute  and  relative  liver 
weights  in  females. 

vi.  In  a  90-day  oral  toxicity  study,  10 
mice/sex/dose  were  fed  fenhexamid  at 
dose  levels  of  0, 100, 1,000  or  10,000 
ppm  (0,  26.5,  266.5  or  3,283.5  mg/kg/ 
day  in  males  and  0,  51.6,  453.9,  or 
5,151.1  mg/kg/day  in  females)  for  14 
weeks.  The  NOAEL  in  males  and 
females  was  1,000  ppm.  The  LOAEL  in 
males  and  females  was  10,000  ppm 
based  on  the  observation  in  both  sexes 
of:  increased  serum  cholesterol, 
bilirubin  and  creatinine,  decreased 
kidney  weights,  increased  v/aiet 
consiunption,  increased  food 
consumption  (males),  decreased  food 
efficiency  (males),  renal  cortical  tubular 
basophilia  (both  sexes),  renal  protein 
casts  and  cellular  detritus  (males),  and 
marginal  alterations  of  liver  function 
(increased  serum  cholesterol,  bilirubin, 
decreased  Aspartate  amino-transferase 
(ASAT),  ALAT),  marginal  increase  in 
liver  weights  and  reduced  glycogen 
content  of  hepatocytes  (males). 

vii.  In  a  56-day  oral  toxicity  study,  10 
rats/sex/dose  were  fed  fenhexamid  at 
dose  levels  of  0, 1,000,  5,000, 10,000, 
15,000,  or  20,000  ppm  (0,  57.5,  284.7, 
575.7,  943.8,  or  1,217.1  mg/kg/day  for 
males  and  0,  78,  407.1,  896.5,  1,492.5, 
or  1,896.7  mg/kg/day  for  females).  At 
20,000  ppm,  rats  had  fenhexamid 
plasma  levels  below  the  level  of 
detection.  Urine  samples  showed 
measiuable  excretion  of  conjugated 
fenhexamid  indicating  intestinal 
absorption  in  the  dose  r^ge  examined. 
Males  had  a  maximiun  excretion  rate  at 
15,000  ppm  indicating  a  saturation  of 
intestinal  absorption  between  15,000 
and  20,000  ppm.  Urine  excretion  in 
females  was  somewhat  lower  than  in 
males,  at  concentrations  of  10,000  ppm 
and  above.  The  highest  value  was 
determined  at  20,000  ppm  suggesting 


that  satiu^tion  in  intestinal  absorption 
was  not  achieved  with  this  dose  level  in 
females. 

3.  Developmental  toxicity — i.  In  a 
developmentaUoxicity  study,  30  rats/ 
dose  were  gavaged  at  dose  levels  of  0 
and  1,000  (1,044  determined 
analytically)  mg/kg/day  from  days  6 
through  15  of  gestation.  At  1,000  mg/kg/ 
day,  there  were  no  treatment-related 
effects  on  maternal  mortality,  clinical 
signs,  cesarean  parameters,  or  gross 
pathology.  No  treatment-related  effects 
were  noted  in  any  embryo/fetal 
parameters.  Under  the  conditions  of  the 
study,  fenhexamid  was  not  embryotoxic, 
fetotoxic,  or  teratogenic  at  a  dose  of 
1,044  mg/kg/day.  The  NOAEL  for 
maternal  toxicity  was  <  1,044  mg/kg/ 
day.  The  developmental  NOAEL  was 
1,044  mg/kg/day.  The  LOAEL  for 
maternal  toxicity  was  1 ,044  mg/kg/day 
based  on  the  decreased  body  weight 
gain  (-12%  of  controls)  during  gestation 
days  6-16  and  a  decrease  in  food 
consumption  (10%  of  controls)  dining 
gestation  days  6-11. 

ii.  In  a  developmental  toxicity  study, 
16  rabbits  were  gavaged  with 
fenhexamid  at  dose  levels  of  0, 100,  300, 
or  1 ,000  mg/kg/day  from  days  6  through 
18  of  gestation.  No  treatment-related 
effects  were  seen  on  mortality,  general 
appearance  or  behavior.  The  NOAEL  for 
maternal  toxicity  was  100  mg/kg/day. 
The  LOAEL  for  maternal  toxicity  was 
300  mg/kg/day  based  on  observations  at 
this  dose  and  above  of  alterations  of 
excretory  products  (discolored  urine, 
small  scybala),  decreased  body  weight 
gain  and  feed  consumption  (mainly 
during  the  first  week  of  the  treatment 
period)  and  decreased  placental 
weights.  One  abortion  at  300  mg/kg/day 
and  one  abortion  and  two  total  litter 
resorptions  at  1,000  mg/kg/day  were  not 
considered  to  be  treatment-related 
because  the  incidences  fell  within  the 
ranges  of  historical  control  data 
submitted  with  the  study.  Reduced  and/ 
or  light  feces  were  also  noted  at  1 ,000 
mg/kg/day.  Pale  livers  were  noted  in  the 
2  dams  that  aborted.  The  NOAEL  for 
developmental  toxicity  was  300  mg/kg/ 
day.  The  LOAEL  for  developmental 
toxicity  was  1,000  mg/kg/day  based  on 
marginally  decreased  male  fetal  body 
wei^ts  and  evidence  of  delayed 
ossification.  Fenhexamid  did  not  induce 
any  treatment-related  fetal 
malformations  or  deviations  at  any  of 
the  doses  tested  under  the  conditions  of 
this  study.  All  effects  on  intrauterine 
development  were  correlated  with 
maternal  toxicity  and,  therefore,  no 
primary  developmental  effect  was 
evident.  Fenhexamid  was  not 
teratogenic  up  to  and  including  1,000 
mg/kg/day. 


4.  Reproductive  toxicity.  In  2- 
generation  reproduction  study,  30  rats/ 
sex/dose  were  fed  fenhexamid  at  dose 
levels  of  0, 100,  500,  5,000  or  20,000 
ppm  (0,  7.6.  38.2,  406,  or  1,814  for 
males  and  0,  9.0, 44.8, 477,  or  2,043  mg/ 
kg/day  for  females  determined  for  the 
10-week  premating  period).  There  were 
no  compound-related  effects  on 
mortality,  clinical  signs,  behavior  or 
reproductive  parameters  for  adult 
animals.  The  NOAEL  for  reproductive 
toxicity  was  20,000  ppm. 

The  neonatal  NOAEL  was  500  ppm 
and  the  neonatal  LOAEL  was  5,000  ppm 
based  on  significantly  decreased  pup 
body  weights  on  lactation  days  14  and 
21  for  the  Fi  (6-11%  <  controls)  and  on 
lactation  days  7, 14,  and  21  for  F2  pups 
(9-11%  <  controls).  At  20.000  ppm. 
significantiy  decreased  pup  body 
weights  were  observed  on  lactation  days 
7, 14,  and  21  for  Fi  pups  (15-30%  < 
controls)  and  for  F2  pups  (11-19%  < 
controls).  Treatment-related  decreased 
pup  body  weights  were  not  observed  at 
birth  or  on  lactation  day  4.  An 
additional  effect  observed  at  20,000 
ppm  was  an  increase  in  the  niunber  of 
pups  among  the  post- weaning  Fi  pups 
selected  to  be  Fi  parents  which  died  viz. 
0/66,  2/68,  0/68,  0/68  and  10/78  for  the 
control.  100,  500,  5.000.  and  20,000 
ppm  dose  groups,  respectively.  This 
effect  was  attributed  to  the  small  size  of 
thepups  at  weaning  (30%  <  controls). 

Tne  parental  NOAEL  was  500  ppm 
and  the  parental  LOAEL  in  males  was 
5,000  ppm  based  on  increased 
creatinine  levels  in  F-generation  (but 
not  Fi  generation)  males  at  premating 
(20%,  p<0.05)  and  at  termination  (20%. 
not  significant);  slightiy  increased 
alkaline  phosphatase  levels  in  P- 
generation  and  Fi -generation  males  at 
premating  and  at  termination  (20-34%, 
not  significant);  decreased  absolute  liver 
weight  in  P-generation  and  Fi- 
generation  males  (11-12%,  p<0.05)  and 
decreased  liver/body  weight  ratios  in  P- 
generation  and  Fi -generation  males  (8- 
9%.  p<0.05  for  P-generation  and  not 
significant  for  Fi-generation);  decreased 
absolute  kidney  weights  in  F|- 
generation  (but  not  P-generation)  males 
(12%,  p<0.05);  and  decreased  kidney/ 
body  weight  ratios  in  Fi-generation  (but 
not  P-generation)  males  (8%,  p>0.05). 
The  parental  LOAEL  in  females  was 
based  on  increased  alkaline  phosphatase 
levels  in  Fi -generation)  (but  not  P- 
generation)  females  at  premating  (43%, 
p<0.05)  and  at  termination  (63%, 
p<0.05);  and  on  very  small  increases  in 
gamma  glutamyl  transferase  (GGT)  (not 
considered  to  be  biologically  i'pl<*vant). 
Overall,  treatment-related  effects 
observed  at  5,000  ppm  in  males  and 
females  were  also  observed  at  20,000 
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ppm,  but  were  slightly  increased  in 
severity.  Toxicologically  relevant 
additional  toxicological  effects  observed 
at  20,000  ppm  were  decreased  body 
weights  and  increased  food 
consumption  in  males  and  increased 
urea  nitrogen  and  creatinine  levels, 
decreased  kidney  weights,  decreased 
body  weights,  and  increased  food 
consumption  in  females. 

5.  Mutagenicity.  No  mutagenicity  was 
noted  in  the  following  assays:  Reverse 
gene  mutation,  S.  typhimurium.  E.  coli; 
Forward  gene  mutation  -  Hypoxanthine 
guanine  phophoribosyl  transferase 
(HGPRT)  locus;  Chromosome  aberration, 
Chinese  hampster  ovary  (CHO)  cells; 
Unscheduled  DNA  synthesis,  rat 
hepatocytes;  and  Micronucleus  assay  in 
mice. 

6.  Chronic  toxicity — i.  In  a  1-year 
chronic  oral  toxicity  study,  dogs  were 
fed  dose  levels  of  0,  500,  3,500,  or 
25,000  ppm  (0.  17.4,  124.3,  or  917.8  mg/ 
kg/day  for  males  and  0, 19.2,  132.7,  or 
947.1  mg/kg/day  for  females).  The 
NOAEL  in  males  and  females  was  500 
ppm.  The  LOAEL  was  3,500  ppm  in 
males  and  females  based  on  decreases  in 
red  blood  cells  (RBC),  hemoglobin  (Hb), 
and  hematocrit  (Hct)  and  on  significant 
increases  in  Heinz  bodies  in  both  sexes, 
increased  adrenal  weight  parameters  in 
females,  and  the  presence  of 
intracytoplasmic  vacuoles  in  the  adrenal 
cortex  of  3/4  females. 

ii.  In  a  combined  chronic  toxicity/ 
carcinogenicity  study,  50  rats/sex/dose 
were  fed  fenhexamid  at  dose  levels  of  0, 
500,  5,000  or  20,000  ppm  (0,  28,  292,  or 
1,280  mg/kg/day  for  males  and  0,  40, 
415,  2,067  mg/kg/day  for  females)  for  24 
months.  The  NOAEL  in  males  and 
females  was  500  ppm.  The  LOAEL  for 
chronic  toxicity  in  males  and  females 
was  5,000  ppm  based  on  observations  of 
decreased  body  weight  gain  (-6.8%)  and 
food  efficiency  (-11.8%)  in  females, 
increased  incidence  of  cecal  mucosal 
hyperplasia  in  males,  increased 
ceilularity  (hyperplasia)  of  the  bone 
marrow  in  females  and  the  presence  of 
splenic  extramedullary  hematopoiesis 
in  males.  At  20,000  ppm,  observations 
were  increased  food  cojasumption, 
increased  nimibers  of  circulating 
reticulocytes,  enlarged  spleens  observed 
macroscopically,  increased  splenic 
weights,  and  thyroid  colloid  alterations 
(both  sexes).  Fenhexamid  was  non- 
oncogenic  at  doses  up  to  and  including 
20,000  ppm  in  the  diet.  At  doses  tested, 
there  were  no  treatment  related 
increases  in  tumor  incidence,  tumor 
spectnun,  or  latency  when  compared  to 
controls. 

7.  Carcinogenicity.  In  a 
carcinogenicity  study,  50  mice/sex/dose 
were  fed  fenhexamid  at  dose  levels  of  0, 


800,  2,400,  or  7,000  ppm  (0,  247.4, 
807.4,  or  2.354.8  mg/kg/day  for  males 
andO,  364.8,  1,054.5,  or  3.1 78.2  mg/kg/ 
day  for  females)  for  2  years.  The  NOAEL 
for  males  was  800  ppm  a^d  the  NOAEL 
for  females  was  2,400  ppm.  The  LOAEL 
for  males  was  2,400  ppm  based  on  the 
observation  of  decreased  kidney  weights 
and  decreases  in  sex-specific 
vacuolation  of  the  proximal  tubules  in 
the  kidneys  in  males.  A  marginal 
decrease  in  body  weights  (up  to  8%) 
and  body  weight  gain  (17%)  was 
observed  in  males  at  7,000  ppm.  The 
LOAEL  for  females  was  7.000  ppm 
based  on  significantly  increased  water 
consumption,  decreased  kidney 
weights,  and  renal  histopathology 
(increased  incidence  of  basophilic 
cortical  tubules).  Fenhexamid  was  not 
oncogenic  in  mice  at  doses  up  to  and 
including  7,000  ppm.  There  were  no 
treatment-related  increases  in  tiunor 
incidence,  tumor  spectrum,  or  latency 
when  compared  to  controls. 

8.  Dermal  absorption.  In  a  dermal 
absorption  study,  radiolabeled 
fenhexamid  (50%  formulation)  was 
applied  to  the  shaved  skin  of  male  rats 
at  dose  levels  of  0.00138,  0.0147,  or 
0.148  mg/cm^.  A  volume  of  100  jiL  was 
applied  to  a  skin  area  of  approximately 
12.5  cm2  on  each  rat.  Four  rats/dose 
level  were  sacrificed  at  0.5,  1,  2,  4,  10, 
24,  and  120  hours  postdose.  Mean  total 
recovery  of  radioactivity  ranged  from 
90.3%  to  97.6%  of  the  applied  dose. 
The  majority  of  radioactivity  was 
recovered  from  the  skin  wash  (69.9%  to 
96.1%).  Radioactivity  in  the  skin  test 
site  ranged  from  0.44%  to  10.2%;  in  the 
urine  from  "not  detectable"  to  3.34%; 
and  in  the  feces  from  "not  detectable" 
to  11.6%  of  the  applied  dose. 
Radioactivity  in  blood  did  not  exceed 
0.03%  and  in  the  carcass  did  not  exceed 
9.37%.  Estimates  of  dermal  absorption 
were  based  on  the  sum  of  radioactivity 
(as  test  material)  in  the  skin  test  site, 
urine,  feces,  blood  and  carcass.  The 
percentage  dermal  absorption  decreased 
with  increasing  dose  levels.  The 
percentage  dermal  absorption  at  10 
hours  post-dose  was  19.58%,  7.62%, 
and  2.63%  and  at  120  hours  post-dose 
was  21.0%,  6.91%,  and  2.13%  for  the 
low,  mid  and  high  dose  levels 
respectively. 

9.  Metabolism.  In  a  metabolism  study, 
rats  were  administered  radiolabeled 
fenhexamid  (a  single  oral  low  dose  of  1 
mg/kg,  a  single  oral  high  dose  of  100 
mg/kg,  or  15  repeated  low  doses  of  1 
mg/kg/day).  Radiolabeled  fenhexamid 
was  rapidly  absorbed  from  the 
gastrointestinal  (GI)  tract  in  all  dose 
groups.  After  single  and  repeated 
administration  of  the  low  dose,  the 
plasma  concentration  peaked  within  5 


to  10  minutes.  After  administration  of 
the  high  dose,  the  maximmn  was 
detected  40  to  90  minutes  post-dosing. 
The  absorption  of  the  test  compound 
was  shown  to  be  almost  complete  in  a 
bile-cannulation  experiment,  as  more 
than  97%  of  the  administered  dose  was 
absorbed  from  the  GI  tract  48  hours  after 
intra-duodenal  administration.  These 
results  are  indicative  of  a  pronounced 
first  pass  effect  and  enterohepatic 
circulation.  Tissue  residues  declined 
rapidly  and  after  48  hoiu-s  the  total 
radioactivity  residue  in  the  body 
excluding  the  GI  tract,  was  <  0.3%  of  the 
administered  dose  in  all  dose  groups. 
Liver  and  kidney  were  the  organs  with 
the  highest  concentrations  of 
radioactivcity  in  all  dose  groups. 
Excretion  was  rapid  and  dmost 
complete  with  feces  as  the  major  route 
of  excretion.  Approximately  62-81%  of 
the  recovered  radioactivity  was  found  in 
feces,  and  15-36%  in  urine  within  48 
hours  post-dosing.  More  than  90%  of 
the  recovered  radioactivity  was 
eliminated  with  bile  in  the  bile 
cannulation  experiment.  Only  0.02%  of 
the  administered  radioactivity  was 
recovered  in  exhaled  air.  Radioactive 
residues  in  rat  bodies  (excluding  GI 
tract)  were  significantly  lower  in 
females  after  a  single  high  dose.  There 
was  significantly  higher  renal  excretion 
for  females  in  comparison  with  males 
after  15  repeated  low  doses.  In  both 
sexes  renal  excretion  was  significantly 
higher  after  a  single  low  dose  when 
compared  with  a  single  high  dose. 
Metabolite  characterization  studies 
showed  that  the  main  component 
detected  in  excreta  was  the  unchanged 
parent  compoimd  which  accounted  for 
62  to  75%  of  the  dose  independent  of 
the  dosing  regime  and  sex.  Metabolite  1, 
the  glucuronic  acid  conjugate  of  the 
parent  compound,  ranged  from  4  to  23% 
of  the  dose.  Metabolite  fractions  2  and 
3  accounted  for  up  to  3  and  7%  of  the 
dose,  respectively.  The  proposed  major 
pathway  for  biotransformation  is  via 
conjugation  of  the  aromatic  hydroxyl 
group  with  gluciu-onic  acid.  Prior  to 
fecal  excretion,  hydrolysis  in  the 
intestine  converts  the  conjugate  back  to 
the  parent  compoimd  giving  rise  to 
enterohepatic  circulation.  Identification 
of  radioactive  residues  ranged  from  88% 
to  99%  and  was  independent  of  dose 
and  sex. 

B.  Toxicological  Endpoints 

1.  >icufe  toxicity.  An  acute 
toxicological  endpoint  was  not 
identified  resulting  from  a  single  oral 
exposure,  and  therefore,  an  acute 
Reference  Dose  (RfD)  was  not  selected. 

2.  Short-  and  intermediate-term 
toxicity.  A  short-  and  intermediate-term 
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dermal  endpoint  of  1,000  mg/kg/day 
from  the  21-day  dermal  toxicity  study 
in  rabbits  was  selected  for  occupational 
exposure.  No  short-  and  intermediate- 
term  endpoint  was  sa)ected  for  non- 
occupational exposure  as  there  are  no 
residential  uses  of  fenhexamid. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenhexamid  at 
0.17  mg/kg/day.  This  RfD  is  based  on  1- 
year  feeding  study  in  dogs  with  a 
NOAEL  =  17  mg/kg/day.  An  additional 
3x  FQPA  safety  factor  was  added  and 
applies  to  all  popidation  subgroups 
resulting  in  a  chronic  popidation- 
adjusted  dose  (chronic  PAD)  of  0.057 
mg/Wday. 

4.  Carcinogenicity.  Fenhexamid  was 
classified  as  a  "not  likely"  human 
carcinogen  based  on  the  lack  of 
evidence  of  carcinogenicity  in  mice  and 
rats  and  the  lack  of  genotoxicity  in  a 
battery  of  mut^enicity  studies. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Fenhexamid  is  a  new  chemical  and  no 
tolerances  are  ciurently  established.  In 
today's  action,  tolerances  are  being 
established  at  40  CFR  180.553  for  grapes 
at  4.0  ppm,  strawberries  at  3.0  ppm,  and 
raisins  at  6.0  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  fenhexamid  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibiUty  of  an 
effect  of  concern  occurring  as  a  resiUt  of 
a  1-day  or  single  exposure.  No 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietary  exposiue  was 
identified. 

ii.  Chronic  exposure  and  risk.  The 
chronic  risk  analysis  used  the  chronic 
PAD  of  0.057  mg/kg/day  which  applies 
to  all  populations  subgroups.  The 
Dietary  Exposiue  Evaluation  Model 
(DEEM)  which  is  a  exposure  analysis 
system  that  estimates  exposure  to  a 
pesticide  chemical  in  food  comprising 
the  diets  of  the  U.S.  population, 
including  population  subgroups  was 
used  to  conduct  the  chronic  (food)  risk 
analysis.  DEEM  contains  food 
consumption  data  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989-1992.  The  chronic 
food  exposure  was  calculated  assiuning 
theoretical  maximiun  residue 
contribution  (TMRC)  values  and  100% 
crop  treated  estimates.  The  percent  of 
the  chronic  PAD  utilized  is  as  follows: 
6.6%  for  nursing  infants  (<  1  year); 
4.8%  for  children  (1-6  years);  3.6%  for 
females  (13-«-/nursing)  and  for  all  infants 
(<  1  year);  2.7%  for  the  Pacific  regions: 


2.4%  for  non-nursing  infants  (<  1  year). 
Western  region,  and  non-Hispanic  other 
than  black  or  white;  and  1.8%  for  the 
U.S.  popidation  (48  states-all  seasons). 

2.  From  drinking  water.  In  soil, 
fenhexamid  is  relatively  immobile  (Koc 
=  446)  and  non-persistent  (tV2  =  S  1 
day).  Fenhexamid  is  not  expected  to  be 
a  ground  water  contaminant,  but  has 
some  potential  to  reach  surface  water  on 
eroded  soil  particles.  In  surface  water, 
fenhexamid  woidd  be  expected  to 
photodegrade  rapidly  (tV2  =  S  0.2  days). 

No  monitoring  data  are  available  to 
perform  a  quantitative  drinking  water 
assessment.  The  Agency  estimated 
siu^ce  water  exposure  using  the 
Generic  Expected  Environmental 
Concentration  (GENEEC)  model,  a 
screening  level  model  for  determining 
concentrations  of  pesticides  in  surface 
water.  GENEEC  uses  the  soil/water 
partition  coefficient,  hydrolysis  half  life, 
and  the  maximum  label  rate  to  estimate 
surface  water  concentration.  GENEEC 
contains  a  number  of  conservative 
imderlying  assumptions.  Therefore,  the 
drinking  water  concentrations  derived 
bom  GENEEC  for  siuface  water  are 
likely  to  be  overestimated.  The 
modeling  was  conducted  based  on  the 
environmental  profile  and  the 
maximimi  seasonal  application  rate 
proposed  for  fenhexamid:  0.75  lb.  active 
ingredient/acre  x  4  applications/acre/ 
year.  The  estimated  environmental 
concentrations  (EECs)  derived  from 
GENEEC  are  17  \ig/L  (peak  value)  and 
4.8ug/L  (56-day  average). 

The  Agency  used  the  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  model  to  estimate  pesticide 
levels  in  groimd  water.  The  SCI-GROW 
model  is  based  on  actual  monitoring 
data  collected  for  a  niunber  of  pesticides 
that  serve  as  benchmarks  to  predict 
EECs  in  ground  water.  Using  SCI- 
GROW,  the  EEC  calcidated  for 
fenhexamid  is  0.0007  ^g/L  (acute  and 
chronic). 

i.  Acute  exposure  and  risk.  Drinking 
water  levels  of  comparison  (DWLOCs) 
for  acute  exposure  were  not  calculated 
as  there  was  no  appropriate 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietary  exposure. 

ii.  Chronic  exposure  and  risk.  Chronic 
(non-cancer)  DWLCXIls  were  calculated 
for  the  U.S.  population  and  the 
popidation  subgroups  with  the  highest 
(chronic)  food  exposure.  The  DWIXX^s 
are  as  follows:  530  ^g/L  for  infants/ 
children;  1,700  ^g/L  for  females  13+; 
1,900  ng/L  for  the  U.S.  population  - 
pacific  region;  and  2,000  ^g/L  for  U.S. 
population  (48  states,  all  seasons).  The 
EECs  (0.0007  jig/L  bom  SCI-GROW,  and 
4.8  ng/L  from  GENEEC)  for  fenhexamid 
are  well  below  the  DWLOCs  and 


therefore,  are  below  the  Agency's  level 
of  concern.  Therefore,  the  Agency 
concludes  with  reasonable  certainty  that 
residues  of  fenhexamid  in  drinking 
water  do  not  contribute  significantly  to 
the  aggregate  chronic  human  health  risk. 

3.  From  non-dietary  exposure. 
Fenhexamid  is  not  registered  for  use  on 
residential  non-food  sites.  Therefore,  no 
non-occupational,  non-dietary  exposure 
and  risk  are  expected. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "avadable  information' 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity.' 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenhexamid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fenhexamid  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenhexamid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efi^orts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  aggregate  risk  is 
the  sum  of  exposures  resulting  bom 
acute  dietary  food  +  acute  drinking 
water.  The  Agency  did  not  identify  an 
appropriate  toxicological  endpoint 
attributable  to  a  single  (acute)  dietary 
exposure. 

2.  Chronic  risk.  Using  the  TMRC, 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  fenhexamid  from  food  will 
utilize  1.8%  of  the  chronic  PAD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  nursing  infants  (<  1  year) 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  chronic  PAD  because  the  chronic 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
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potential  for  exposure  to  fenhexamid  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  chronic  PAD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  fenhexamid  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposiue  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  bacl^round  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  short-  and 
intermediate-term  endpoints  were 
identified,  there  are  no  residential  uses 
for  fenhexamid. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Fenhexamid  was  classified 
as  "not  likely"  to  be  a  hiunan 
carcinogen. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  Fenhexamid  residues. 

E.  Agg^gate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general,  hi  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenhexamid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  bom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  postnatal  toxicity  and  the 
completeness  of  the  data  base  luiless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiu-e  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  imcertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 


or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  postnatal  sensitivity. 
Qualitatively,  there  is  evidence  of 
increased  susceptibility  in  rat  pups 
compared  to  adults,  based  on  the 
relative  severity  of  effects  in  the  2- 
generation  reproduction  study  in  rats. 
The  effects  on  pups  were  of  concern 
because:  significant  pup  body  weight 
decreases  were  observed  in  both  the  Fj 
and  the  F2  generations;  the  pup  body 
weight  decreases  in  the  F2  generation 
were  observed  diuing  early  lactation 
(lactation  days  7  through  day  21)  when 
the  pups  are  exposed  to  the  test  material 
primarily  through  the  mother's  milk;  the 
pup  body  weight  decreases  in  the  F| 
generation  were  observed  during  late 
lactation  (lactation  days  14  through  21) 
when  the  pups  are  exposed  to  the  test 
material  through  the  mother's  milk  and 
through  the  feed;  and,  in  the  metabolism 
study  on  fenhexamid,  glucuronidation 
of  fenhexamid  was  clearly  demonstrated 
to  be  the  single  major  route  of 
metabolism,  detoxification  and 
excretion  of  fenhexamid  in  adult  male 
and  female  rats.  The  demonstrated  poor 
glucuronidation  capacity  of  rat  pups 
between  days  7  and  21  indicates  a 
possibly  increased  sensitivity  of  pups 
and  serves  to  support  a  concern  for 
neonatal  toxicity. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fenhexamid  and 
exposiue  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposiues. 
Although  there  is  qualitative  evidence 
of  increased  susceptibility,  the  Agency 
decided  that  an  additional  safety  factor 
of  3x  would  be  appropriate  based  on  the 
following  reasons:  the  increased 
susceptibility  demonstrated  in  the  2- 
generation  reproduction  study  was  only 
qualitative  (not  quantitative)  evidence 
and  was  observed  only  in  the  presence 
of  parental  toxicity;  the  qualitative 
offspring  effect  was  limited  to  decreased 
body  weight  and  no  other  adverse 
effects  (e.g.,  decreased  pup  survival, 
behavioral  alterations,  etc.)  were 
observed;  and  there  is  no  indication  of 
increased  susceptibility  of  rat  or  rabbit 
fetuses  to  in  utero  exposure  in  the 
prenatal  developmental  toxicity  studies 
with  fenhexamid. 

2.  Acute  risk.  An  acute  endpoint  was 
not  identified  and  this  risk  assessment 
was  not  required. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  highest  aggregate 
exposure  to  fenhexamid  from  food  will 
utilize  6.6%  of  the  chronic  PAD  for  all 
infants  (<  1  year).  EPA  generally  has  no 


concern  for  exposures  below  100%  of 
the  chronic  PAD  because  the  chronic 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposiue 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  fenhexamid  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposiu^,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  chronic  PAD. 

4.  Short-  or  intermediate-term  risk. 
There  are  no  residential  uses  and  thus 
these  risks  are  not  presented. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
fenhexamid  residues. 

m.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  parent  compound,  fenhexamid,  is 
the  only  compoimd  of  concern. 
Radiolabeled  fenhexamid  plant 
metabolism  studies  were  conducted  on 
grapes,  tomatoes,  and  apples.  The 
qualitative  nature  of  fenhexamid 
residues  in  plants  is  adequately 
understood.  The  data  indicate  very  little 
translocation  of  residues,  i.e.,  residues 
of  fenhexamid  are  non-systemic  and  are 
thus  primarily  surface  residues.  There 
are  no  animal  feedstuffs  associated  with 
the  uses  of  fenhexamid  on  grapes, 
strawberries,  and  omamentds. 
Therefore,  no  animal  metabolism  data 
were  submitted  or  required. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(a  high  performance  liquid 
chromotography  method  with 
electrochemical  detection)  is  available 
to  enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  lOlFF, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

An  adequate  number  of 
geographically  representative  field  trials 
were  submitted  to  support  the  proposed 
uses  on  grapes  and  strawberries.  These 
studies  were  conducted  via  use  patterns 
approximating  those  proposed  by  the 
petition  requesting  these  tolerances.  The 
data  indicate  that  residues  of 
fenhexamid  will  not  exceed  the 
proposed  tolerances.  Residues 
concentrated  an  average  of  1.9x  in 
raisins.  Multiplying  1.9x  by  the  highest 
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average  field  trial  residue  value  in 
grapes  (2.3  ppm),  yields  5.3  ppm  as  the 
maximum  residue  expected  in  raisins 
which  is  below  the  proposed  tolerance 
of  6.0  ppm.  The  concentration  factor 
was  <  0.25X  in  juice  and  ^  0.5x  in  wine 
grapes  based  on  data  from  red  and  white 
wine  grapes. 

D.  International  Residue  Limits 

There  are  no  codex,  Canadian  or 
Mexican  maximum  residue  limits 
established  for  this  chemical.  This 
petition  was  jointly  reviewed  with 
Canada's  Pest  Management  and 
Regulatory  Agency  and  the  tolerances  ' 
proposed  have  been  harmonized  with 
Canada. 

E.  Rotational  Crop  Restrictions 

The  Agency  concluded  that  a  30-day 
plantback  interval  is  required  for  aU 
crops  without  a  fenhexamid  tolerance. 

IV.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  fenhexamid  in  or  on 
grapes  at  4.0  ppm,  strawberries  at  3.0 
ppm,  and  raisins  at  6.0  ppm. 

V.  Objections  and  Hearii^  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procediu^  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  27. 1999,  file 
written  objections  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 


additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
woidd,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  xmder  docket  control  number 
[OPP-300866)  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoinces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regmation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any    .*• 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  bom  tolerances, 
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raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entided  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993).  EPA  may  not 
issue  a  regidation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regiilation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Govemn\ents  (63  FR 
27655,  May  19.  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 


governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  nOt  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  Uiuted 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sobjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
reqiurements. 

Dated:  May  19, 1999. 

Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  ISCHAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  (346a)  and 
371. 

2.  Section  180.553,  is  added  to 
subpart  C  to  read  as  follows: 

§  1 80.553    Fenhexamid;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  residues  of  the 
fungicide  fenhexamid  (N-2,3-dichloro-4- 


hydroxyphenyl)-l-methyl 
cyclohexanecarboxamide)  in  or  on  the 
following  commodities: 


ComrTKXlity 

Parts  per  million 

Grapes 

Raisins 

Strawberries 

4.0 
6.0 
3.0 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  99-13656  Filed  5-27-99;  8:45  am] 

SailNG  CODE  aS60-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-a00e62;  FRL-6080-S] 
RIN  2070-^878 

Terbacil;  Extension  of  Tolerance  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  terbacil  and  its  metabolites  in 
or  on  watermelon  at  0.4  part  per  million 
(ppm)  for  an  additional  2-year  period, 
to  May  30,  2001.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  watermelons.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  fi'om  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  bom  the 
use  of  a  pesticide  imder  an  emergency 
exemption  granted  by  EPA  imder 
section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  May  28, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA.  on  or  before  July  27, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300862J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
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requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
^  Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300862),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resoiut:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300862]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e-  • 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  286, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  (703)  308-9358;  e- 
mail:  deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  June  20, 1997  (62  FR 
33557)  (FRL-6080-5).  which  announced 
that  on  its  own  initiative  imder  section 
408(e)  of  the  FFDCA.  21  U.S.C.  346a(e) 
and  (1)(6).  it  established  a  time-limited 
tolerance  for  the  residues  of  terbacil  and 
its  metabolites  in  or  on  watermelon  at 
0.4  ppm.  with  an  expiration  date  of  May 
30. 1998.  which  was  later  extended  to 
an  expiration  date  of  May  30. 1999,  with 
a  notice  published  in  the  Federal 
Register  on  February  4, 1998  (63  FR 
5735)  (FRL-5768-1).  EPA  established 
the  tolerance  because  section  408(1)(6) 
of  the  FFDCA  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 


from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  pubUc 
comment. 

EPA  received  a  request  to  extend  the 
use  of  terbacil  on  watermelon  for  this 
year's  growing  season  due  to  ongoing 
lack  of  effective  registered  alternative 
herbicides  which  can  control  morning 
glory  and  other  annual  broadleaf  weeds 
in  watermelon  fields  in  the  mid- 
Atlantic.  EPA  has  authorized  this  use  to 
occur  in  Delaware,  Maryland,  and 
Virginia,  during  the  1999  growing 
season. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  terbacil  in  or 
on  watermelon.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  June  20,  1997.  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  2-year 
period.  Although  this  tolerance  will 
expire  and  is  revoked  on  May  30,  2001, 
imder  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amoimts  specified  in  the  tolerance 
remaining  in  or  on  watermelons  after 
that  date  will  not  be  imlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procediual  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made.  EPA  will  continue  to  use  those 


procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  July  27, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  shoidd  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resoim^es  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Enviroiunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  1 78.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  xmder  docket  control  nximber 
(OPP-3008621  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 


Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  imder 
section  408(1)(6)  of  FFDCA.  such  as  the 
exemption  in  this  fined  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regvdatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 


Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  nde 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
ujifunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senatei 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
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"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  19, 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

§180.209  [Amended] 

2.  In  §180.209,  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date  "5/ 
30/99"  to  read  "5/30/01". 

[FR  Doc.  99-13655  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  6560-5fr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  282 
[FRL-6334-7] 

Underground  Storage  Tank  Program: 
Approved  State  Petroleum  Program  for 
Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  grant 
approval  to  states  to  operate  their 
undergroimd  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  part 
282  codifies  EPA's  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  will  be 
subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  RCRA  subtitle  I  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies 
in  part  282  the  prior  approval  of 
Tennessee's  pefroleum  underground 
storage  tank  program  and  incorporates 
by  reference  appropriate  provisions  of 
state  statutes  and  regulations. 
DATES:  This  regulation  is  effective  July 
27, 1999,  unless  EPA  publishes  a  prior 


Federal  Register  document  withdrawing 
this  immediate  final  rule.  All  comments 
on  the  codification  of  Tennessee's 
petroleum  imderground  storage  tank 
program  must  be  received  by  the  close 
of  business  June  28, 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  July  27, 1999,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA  Region 
4,  Atlanta  Federal  Center,  61  Forsyth 
Street,  SW,  15th  Floor  Tower,  Atlanta, 
GA  30303.  Comments  received  by  EPA 
may  be  inspected  in  the  Underground 
Storage  Tank  Section,  located  at  EPA 
Region  4  fi-om  9  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA  Region 
4,  Atlanta  Federal  Center,  61  Forsyth  St. 
S.W.,  Atlanta,  GA  30303-3104.  Phone: 
(404) 562-9441. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
imdergroimd  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Tennessee  on  November  17, 
1998,  Federal  Register  Vol.  63.  No.  221. 
Approval  was  effective  on  January  19, 
1999. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  Tennessee's 
petrolemn  undergroimd  storage  tank 
program.  This  codification  reflects  the 
state  program  in  effect  at  the  time  EPA 
granted  Tennessee  approval  under 
section  9004(a),  42  U.S.C.  6991c(a)  for 
its  petroleum  underground  storage  tank 
program.  Notice  and  opportunity  for 
conunent  were  provided  earlier  on  the 
Agency's  decision  to  approve  the 
Tennessee  program,  and  EPA  is  not  now 
reopening  tiiat  decision  nor  requesting 
comment  on  it 


This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Tennessee  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Tennessee,  the  status  of  federally 
approved  requirements  of  the  Tennessee 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  Tennessee 
petroleum  underground  storage  tank 
program  for  which  approval  has  been 
granted  by  EPA  will  be  incorporated  by 
reference  for  enforcement  pmposes. 

To  codify  EPA's  approval  of 
Tennessee's  petroleum  underground 
storage  tank  program,  EPA  has  added 
section  282.92  to  tide  40  of  the  CFR. 
Section  282.92  incorporates  by  reference 
for  enforcement  pmposes  the  State's 
statutes  and  regulations.  Section  282.92 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
proCTam  imder  subtitie  I  of  RCRA. 
Tne  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e, 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procediu«s  rather  than  the  state 
authorized  analogues  to  these 
provisions.  Therefore,  the  approved 
Tennessee  enforcement  authorities  will 
not  be  incorporated  by  reference. 
Section  282.92  lists  those  approved 
Tennessee  authorities  that  would  fall 
into  this  category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  petrolemn 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
subtitie  I  program  because  they  are 
"broader  in  scope"  than  subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3){ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  oT  enforcement  in 
part  282.  Section  282.92  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Tennessee  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not,  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
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the  State,  however,  will  continue  to 
enforce  such  provisions. 

Compliance  With  ExecutiTe  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  state 
requirements  authorized  by  EPA  under 
40  CFR  part  281.  EPA's  codification 
does  not  impose  any  additional  burdens 
on  these  small  entities.  This  is  because 
EPA's  codification  would  simply  result 
in  an  administrative  change,  rather  than 
a  change  in  the  substantive 
requirements  imposed  on  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  1  hereby  certify  that 
this  codification  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  codification  incorporates 
Tennessee's  requirements  which  have 
been  authorized  by  EPA  under  40  CFR 
part  281  into  the  Code  of  Federal 
Regulations.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  0£Bce 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
L.aw  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMRA,  EPA  generally  must 
prepare  a  written  statement  of  economic 


and  regulatory  alternatives  for  proposed 
and  final  rules  with  federal  mandates,  as 
defined  by.  the  UMRA,  that  may  result 
in  expenditvres  to  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  The  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  it  is  not  a 
"federal  mandate"  and  because  it  does 
not  impose  annual  costs  of  $100  million 
or  more. 

Today's  rule  contains  no  federal 
mandates  for  State,  local  or  tribal 
govenmients  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requirements  with 
which  regulated  entities  must  already 
comply  under  State  law.  Second,  the 
Act  also  generally  excludes  from  the 
definition  of  a  "federal  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  federal  program.  The 
requirements  being  codified  today  are 
the  result  of  Tennessee's  voluntary 
participation  in  accordance  with  RCRA 
Subtitle  I. 

Even  if  today's  rule  did  contain  a 
federal  mandate,  this  rule  will  not  residt 
in  annual  expenditures  of  $100  million 
or  more  for  State,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector  because  today's  action 
merely  codifies  an  existing  State 
program  that  EPA  previously 
authorized.  Thus,  today's  nde  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  this  action. 
Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
section  203  of  UMRA  requires  EPA  to 
develop  a  small  government  agency 
plan.  TTiis  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
Agency  recognizes  that  although  small 
governments  may  own  and/ or  operate 
USTs,  this  codification  incorporates  into 
the  Code  of  Federal  Regulations 
Tennessee's  requirements  which  have 
already  been  authorized  by  EPA  under 
40  CFR  part  281  and,  thus,  small 
governments  are  not  subject  to  any 
additional  significant  or  imique 
requirements  by  virtue  of  this 
codification. 

Compliance  With  Executive  Order 
12875:  Enhancing  the 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments,  ff 
EPA  complies  by  consiUting,  Executive 
Order  12875  reqiiires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  natiue  of  their 
concerns,  any  written  communications 
frtim  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  ''to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  State  administers  its  undergroimd 
storage  tank  program  voluntarily,  and 
any  duties  on  other  State,  local  or  tribal 
governmental  entities  arise  from  that 
program,  not  from  today's  action.  This 
rule  merely  codifies  existing 
requirements  which  regulated  entities 
must  already  comply  with  imder  State 
and  federal  law.  Accordingly,  the 
reqiiirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks. 
As  such,  the  final  rule  is  not  subject  to 
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the  requirements  of  Executive  Order 
13045. 

Compliance  With  Executive  Order 
13084:  Consultatioii  and  Coordination 
With  Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  ajffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  diat 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  commimities  of 
Indian  tribal  governments.  Tennessee  is 
not  approved  to  implement  the 
underground  storage  tank  program  in 
Indian  Coxmtry.  This  rule  has  no  effect 
on  the  imderground  storage  tank 
program  that  EPA  implements  in  the 
Indian  Coimtry  within  the  State. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediires,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
with  explanations  when  the  Agency 


decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  etseq.,  federal  agencies 
mus"  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  In  40  CFR  Part  282 

Enviroiunental  protection.  Hazardous 
substances.  Incorporation  by  reference, 
Intergovemmentd  relations,  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  April  23, 1999. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  282  is  amended 
as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912.  6991c,  6991d, 
and  6991e. 

Subpart  B— Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.92  to  read  as  follows: 

§282.92    Tennessee  State-Administered 
Program. - 

(a)  The  State  of  Tennessee  is  approved 
to  administer  and  enforce  a  petroleum 
imderground  storage  tank  program  in 
lieu  of  the  federal  program  under 
subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Teimessee  Department  of  Environment 
and  Conservation,  Division  of 
Underground  Storage  Tanks,  was 
approved  by  EPA  pursuant  to  42  U.S.C. 
6991c  and  part  281  of  this  chapter.  EPA 
approved  the  Teimessee  program  on 
November  17,  1998  and  it  was  effective 
on  January  19, 1999. 

(b)  Tennessee  has  primary 
responsibility  for  enforcing  its 
petroleum  underground  storage  tank 
program.  However,  EPA  retains  the 
authority  to  exercise  its  inspection  and 
enforcement  authorities  under  sections 


9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  as  well  as 
under  other  statutory  and  regulatory 
provisions.  EPA  also  retains  all 
authority  to  operate  the  hazardous 
substance  underground  storage  tank 
program. 

(c)  To  retain  program  approval, 
Tennessee  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
and  40  CFR  part  281,  subpart  E.  If 
Tennessee  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA,  42  U.S.C.  6991c. 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  Subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Teimessee  has  final  approval  for 
the  following  elements  submitted  to 
EPA  in  the  State's  program  application 
for  final  approval  and  approved  by  EPA 
on  November  17, 1998.  Copies  may  be 
obtained  fitim  the  Underground  Storage 
Tank  Program,  Tennessee  Department  of 
Environment  and  Conservation, 
Division  of  Underground  Storage  Tanks, 
4th  Floor,  L&C  Tower,  401  Church 
Street,  Nashville,  Tennessee  37243- 
1541. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  undeipound  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
etseq. 

(A)  Tennessee  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1998. 

(B)  Tennessee  Regulatory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program, 
1998. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  sdthough  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 
(A)  The  statutory  provisions  include: 
(1)  General  Statutes  of  Teimessee. 
Chapter  215 — Tennessee  Petroleum 
Underground  Storage  Tank  Act: 
Section  68-215-107    Supervision, 

inspection,  and  enforcement 

responsibilities 
Section  68-215-1 14    Order  for 

correction — Liability 
Section  68-2 15-116    Failure  to  take 

proper  action 
Section  68-215-1 19    Review  of  orders 

and  revocations 
Section  68-215-120    Criminal 

penalties — Suspension  of 

certificates 
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Section  68-215-121    Qvil  penalty- 
Assessment 

Section  6&-215-122    Injunctions 
(B)  The  regulatory  provisions  include: 
(1)  Tennessee  Department  of 

Environment  and  Conservation, 

Underground  Storage  Tank  Program 

Rules,  Chapter  1200-1-15: 
Not  applicable, 
(iii)  Tne  following  statutory  and 

regulatory  provisions  are  broader  in 

scope  than  the  federal  program,  are  not 

part  of  the  approved  program,  and  are 

not  incorporated  by  reference  herein  for 

enforcement  piuposes. 
(A)  The  statutory  provisions  include: 
(1)  Tennessee  Cocie  Annotated,  Title 

68,  Chapter  215: 

Section  68-215-102(a)(3)     [Insofar  as  it 
refers  to  the  intent  to  develop  long 
range  plans  to  meet  future 
petroleum  imdergroimd  storage 
tank  demands.] 

Section  68-215-102(a)(5)     [Insofar  as  it 
provides  for  a  cleanup  fund.] 

Section  68-2 1 5-1 04    [Insofar  as  it 
applies  to  persons  other  than 
undergroimd  storage  tank  owners  or 
operators.] 

Section  68-2 1 5-1 06(a)(6)    [hisofar  as  it 
requires  any  person  who  deposits 
petroleum  in  underground  storage 
tanks  to  notify  the  owner  or 
operator  of  state  notification 
requirements.] 

Section  68-2 15-1 06(c)(2)     [Insofar  as  it 
applies  to  persons  other  than 
owners  and  operators  placing 
petroleum  substances  in  an 
undergroimd  storage  tank.] 

Section  68-215-107(f)(9)     [Insofar  as  it 
provides  for  rule  development  for 
the  assessment  and  collections  of 
fees.) 

Section  68-215-109    [Insofar  as  it 

allows  for  levying  and  collection  of 
annual  fees  to  operate  the 
underground  storage  tank  fund  and 
develop  rules.) 

Section  68-215-110    [Insofar  as  it 
establishes  a  petroleiun 
underground  storage  tank  fund.] 

Section  68-215-111     [Insofar  as  it 
refers  to  uses  of  the  state 
imderground  storage  tank  fund.] 

Section  68-2 1 5-1 1 2    [Insofar  as  it 
established  a  petroleum 
undergroimd  storage  tank  board.] 

Section  68-2 15-113     [Insofar  as  it 
established  board  meeting,  public 
hearing,  and  board  compensation.] 

Section  68-2 1 5-1 1 5    [Insofar  as  it 
establishes  cost  recovery  and 
apportionment  of  liability  for 
cleanups.] 
Section  68-2 1 5-1 1 7    [Insofar  as  it 
applies  to  persons  other  than 
underground  storage  tank  owners 
and  operators.] 


Section  68-215-125    [Insofar  as  it 

applies  to  the  state  undergroimd 

storage  tank  fund.] 
Section  68-2 15-128    [Insofar  as  it 

requires  a  report  to  the  General 

Assembly.] 
(B)  The  regulatory  provisions  include: 

(1)  Tennessee  Department  of 
Environment  and  Conservation, 
Underground  Storage  Tank  Program 
Rules,  Chapter  1200-1-15: 
Section  .09    [Insofar  as  it  refers  to 

guidelines  and  procedures  for 
administering  the  Tennessee 
petroleum  underground  storage 
tank  fund.] 

Section  .10    [Insofar  as  it  refers  to 

annual  fees,  the  use,  collection  and 
failure  to  pay  fees.] 

Section  .11     [Insofar  as  it  requires 

underground  storage  tank  fees,  use, 
collection  and  failure  to  pay 
penalties,  and  fee  notices.] 

(2)  Statement  of  legal  authority. 
"Attorney  General's  Statement  of  'No 
Less  Stringent'  Requirements  and 
'Adequate  Enforcement'  Authorities 
Implementing  Underground  Storage 
Tank  Program",  signed  by  the  State 
Attorney  General  on  June  3, 1996, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
etseq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  on 
September  1, 1996,  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  I  of 
RCRA,  42  U.S.C.  6991  at  seq. 

(4)  Program  Description.  "The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  on  September  1, 1996, 
though  not  incorporated  by  reference, 
are  referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  4  and  the  Tennessee 
Department  of  Environment  and 
Conservation,  Division  of  Underground 
Storage  Tanks,  signed  by  the  EPA 
Regional  Administrator  on  July  1, 1998, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
imderground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order 
"Tennessee"  and  its  listing. 


Appendix  A  to  Part  282 — State 
Requirements  Incorporated  by  Reference  in 
Part  282  of  the  Code  of  Federal  Regulations 


Tennessee 

(a)  The  statutory  provisions  include: 

1.  Section  68-215-101    Short  title 

2.  Section  68-215-102    Legislative  intent 

[Except  §  68-215-102(a)(3)  and  except 
§68-215-102(a)(5).] 

3.  Section  68-215-103    Definitions 

4.  Section  68-215-105    Minimum 

requirements  for  tanks 

5.  Section  68-215-106    Notification  as  to 

tanks  in  use  and  tanks  taken  out  of 
operations  [Except  §68-215-1 06(a)(6) 
and  except  §  68-215-106(c)(2).] 

6.  Section  68-215-107    Supervision, 

inspection,  and  enforcement 
responsibilities  [Except  §68-215-107(e) 
and  except  §68-215-107(f)(9).] 

7.  Section  68-215-108    Proprietary 

information 

8.  Section  68-215-118    Compliance  by 

governmental  entities 

9.  Section  68-215-123    Complaints — 

Hearings — Appeals 

10.  Section  68-215-124    Exemptions 

11.  Section  68-215-126    Preemption  of  local 

regulation — Exception 

12.  Section  68-215-127    Exclusivity  of 

provisions 

(b)  The  regulatory  provisions  include: 

1.  Section  .01    Program  Scope  and  Minimum 

Requirements  for  Tanks 
Section  .01(1)    Applicability 
Section  .01(2)    Minimum  requirements  for 

tanks 
Section  .01(3)    Definitions 

2.  Section  .02    UST  Systems:  Design^ 

Construction,  Installation  and 

Notification 
Section  .02(1)    Performance  standards  for 

new  UST  systems 
Section  .02(2)    Upgrading  of  existing  UST 

systems 
Section  .02(3)    Notification  requirements 

3.  Section  .03    General  Operating 

Requirements 
Section  .03(1)    Spill  and  overfill  control 
Section  .03(2)    Operation  and 

maintenance  of  corrosion  protection 
Section  .03(3)    Compatibility 
Section  .03(4)    Repairs  allowed 
Section  .03(5)    Reporting  and 

recordkeeping 

4.  Section  .04    Release  Detection 
Section  .04(1)    General  requirements  for 

release  detection 
Section  .04(2)    Requirements  for 

petroleum  UST  systems 
Section  .04(3)    Methods  of  release 

detection  for  tanks 
Section  .04(4)    Methods  of  release 

detection  for  piping 
Section  .04(5)    Release  detection 

recordkeeping 

5.  Section  .05    Release  Reporting, 

Investigation  and  Confirmation 
Section  .05(1)    Reporting  of  suspected 


releases 
Section  .05(2) 

impacts 
Section  .05(3) 


confirmation  steps 


Investigation  due  to  off-site 
Release  investigation  and 
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Section  .05(4)    Reporting  and  cleanup  of 
spills  and  overfills 

6.  Section  .06    Release  Response  and 

Corrective  Action  for  UST  Systems 

Containing  Petroleum 
Section  .06(1)    General 
Section  .06(2)    Initial  response 
Section  .06(3)    Initial  abatement  measures 

and  site  check 
Section  .06(4)    Initial  site  characterization 
Section  .06(5)    Free  products  removal 
Section  .06(6)    Investigations  for  soil  and 

ground  water  cleanup 
Section  .06(7)    Corrective  action  plan 
Section  .06(8)    Public  participation 

7.  Section  .07    Out-of-Service  UST  System 

and  Closure 
Section  .07(1)    Temporary  closure 
Section  .07(2)    Permanent  closure  and 

changes-in-service 
Section  .07(3)    Assessing  the  site  at 

closure  or  change-in-service 
Section  .07(4)    Applicability  to  previously 

closed  UST  systems 
Section  .07(5)    Closure  records 

8.  Section  .08    Financial  Responsibility 
Section  .08(1)    Applicability 
Section  .08(2)    Compliance  dates 
Section  .08(3)    Definition  of  terms 
Section  .08(4)    Amount  and  scope  of 

required  financial  responsibility 
Section  .08(5)    Allowable  mechanisms 

and  combinations  of  mechanisms 
Section  .08(6)    Financial  test  of  self- 
insurance 
Section  .08(7)    Guarantee 
Section  .08(8)    Insurance  and  risk 

retention  group  coverage 
Section  .08(9)    Surety  bond 
Section  .08(10)    Letter  of  credit 
Section  .08(  1 1 )    Petroleum  underground 

storage  tank  fund 
Section  .08(12)    Trust  fund 
Section  .08(13)    Standby  trust  fund 
Section  .08(14)    Substitution  of  financial 

assurance  mechanisms  by  owner  or 

operator 
Section  .08(15)    Cancellation  or 

nonrenewel  by  a  provider  of  financial 

assurance 
Section  .08(16)    Reporting  by  owner  or 

operator 
Section  .08(17)    Recordkeeping 
.    Section  .08(18)    Drawing  on  financial 

assuremce  mechanisms 
Section  .08(19)    Release  from 

requirements 
Section  .08(20)    Bankruptcy  or  other 

incapacity  of  owner  or  operator  or 

provider  of  financial  assurance 
Section  .08(21)    Replenishment  of 

guarantees,  letters  of  credit,  or  surety 

bonds 

(FR  Doc.  99-13194  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miUeT€>fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  firom  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  commtmity  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  niunber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 


management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
shoidd  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
fix)m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Subiects  in  44  CTR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 


PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Arizona:  Pima 

Unincorporated 

January  13,  1999,  Janu- 

The Honorable  Mike  Boyd.  Chair- 

December 28. 1998  .. 

040073 

(FEMA  Docket 

Areas. 

ary  20,  1999,  Arizona 

person.  Pima  County.  Board  of 

No.  7276). 

Daily  Star. 

Supervisors.  130  West  Congress. 
Fifth     Ftoor.     Tucson,     Arizona 
85701. 

Arkansas: 

Washington 

City  of  Fayette- 

January  8,  1999,  Janu- 

The Honorable  Fred  Hanna,  Mayor. 

December  17, 1998  .. 

050216 

(FEMA 

ville. 

ary  15,  1999,  Morning 

City   of    Fayetteville.    113   West 

Docket  Ho. 

N0WS. 

Mountain,  Fayetteville.  Arkansas 

7276). 

72701. 

Crittenden 

City  of  West 

January  12. 1999.  Janu- 

The Honorable  Ward  L.  Wimbish. 

December  18. 1998  .. 

050055 

(FEMA 

Memphis. 

ary  19,  1999.  Evening 

Public  Works  Director/Floodplain 

Docket  No. 

Times. 

Manager.  P.O.  Box  1728.  West 

7276). 

■ 

Memphis.  Aricansas  72303. 

. 

Caiifomia: 

Riverside  

City  of  Murrieta  ... 

February  23.  1999. 
March  2,  1999,  The 

The  Honorable  Chuck  Washington, 
Mayor.  City  of  Murrieta,  26442 

Febmary  8. 1999 

060751 

Press-Enterprise. 

Beckman   Court,    Murrieta.   Cali- 
fornia 92562. 

Los  Angeles 

t^ity  of  Santa 

Novemtwr  27,  1998.  De- 

The Honorable  Jan  Heklt.  Mayor. 

November  12. 1998  .. 

060729 

(FEMA 

Clarita. 

cember  4.  1998.  The 

City  of  Santa  Clarita,  23920  Va- 

Docket No. 

Signal. 

lencia     Boulevard.     Suite     300. 

7280). 

Santa  Clarita.  Caiifomia  91355. 

Ventura 

Unincorporated 

January  8,  1999,  Janu- 

The Honorable  Judy  Mikels.  Chair- 

December 23. 1998 ... 

060413 

(FEMA 

Areas. 

ary  15.  1999,  Ventura 

person.  County  of  Ventura,  3855- 

Docket  No. 

County  Star. 

F  Alamo  Street,  Simi  Valley,  Cali- 

7276). 

fornia  93063. 

Iowa: 

Johnson 

City  of  CoraMlle 

January  13,  1999,  Janu- 

The Honorable  Jim  Fausett,  Mayor. 

December  18. 1998  .. 

190169 

(FEMA 

ary  20,  1999.  Iowa  City 

City  of  Coralville,  814  14*  Ave- 

Docket No. 

Press  Citizen. 

nue,  Coralville.  Iowa  ,52241. 

7276). 

Johnson 

City  of  Iowa  City 

January  13,  1999.  Janu- 

The    Horwrable     Ernie     Lehman. 

December  18. 1998  .. 

190171 

(FEMA 

ary  20.  1999,  Iowa  City 

Mayor,   City  of   Iowa   City.   410 

Docket  No. 

Press  Citizen. 

East    Washington    Street.    Iowa 

7276). 

City.  Iowa  52240. 

Kansas:  Sedgwick 

City  of  Wichita  .... 

January  19, 1999,  Janu- 

The Honorable  Bob  Knight.  Mayor, 

January  7, 1999  

200328 

(FEMA  Docket 

ary  26,  1999.  Wichita 

City  of  Wichita.   City   Hall,   455 

No.  7276). 

Eagle. 

North  Main  Street.  Wichita,  Kan- 
sas 67202. 

Missouri: 

St  Louis 

City  of  Eureka 

January  6,  1999.  Janu- 
ary 13.  1999.  Tri- 

The   Honorable   Robert  A.    Beny. 
Mayor.  City  of  Eureka,  P.O.  Box 

April  13.  1999 

290349 

(FEMA 

•    «Br  V  *  ■         *  ^^  1          •    ^^  ^^  ^^         •■■••■■■■•■■ 

Docket  No. 

County  Journal. 

125.  Eureka,  Missouri  63025. 

7276). 

Jackson 

City  of  Raytown  .. 

Decemljer  23.  1998.  De- 

The   Honorable   Jack    R.    Nesbitt. 

March  30,  1999  

290176 

(FEMA 

cember  30.  1998. 

Mayor.  City  of  Raytown.  10000 

Docket  No. 

Raytown  Post. 

East  59th  Street,  Raytown, .  Mis- 

7272). 

souri  64133. 

Nevada:  Claris 

City  of  Las  Vegas 

December  22,  1998.  De- 

The Honorable  Jan  Laverty  Jones. 

November  30. 1998... 

325276 

(FEMA  Docket 

cember  29.  1998.  Las 

Mayor.  City  of  Las  Vegas,  400 

No.  7272). 

Vegas  Review  Journal. 

East  Stewart  Avenue.  Las  Vegas, 
Nevada  89101-2986. 

Texas: 

Dallas  (FEMA 

City  of  Dallas 

January  13.  1999.  Janu- 

The Honorable  Ron  Kirk,  Mayor, 

December  11. 1998 ... 

480171 

Docket  No. 

ary  20,  1999,  Dallas 

City  of  Dallas.  City  Hall,   1500 

7276). 

Morning  News. 

Manila,  Dallas,  Texas  75201 . 

El  Paso 

City  of  El  Paso  .... 

January  12. 1999,  Janu- 

The Honorable  Carios  M.  Ramirez. 

December  21. 1998  .. 

480214 

(FEMA 

ary  19.  1999.  El  Paso 

Mayor,  City  of  El  Paso,  Two  Civic 

Docket  No. 

Tinies. 

Center   Plaza,    El   Paso.   Texas 

7276). 

79901-1196. 
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State  and  county 


Tan^nt 
(FEMA 
Docket  No. 
7276). 
Washington: 

Walla  Walla 
(FEMA 
Docket  No. 
7276). 

Waira  Walla 
(FEMA 
Docket  No. 
7276). 


Location 


City  of  Fort  Worth 


City  of  Waitsburg 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  where  notice 

was  published 


January  12,  1999,  Janu- 
ary 19,  1999.  Fort 
Worth  Star-Telegram. 


January  7,  1999,  Janu- 
ary 14,  1999, 
Waitsburg  Times. 

January  7,  1999,  Janu- 
ary 14,  1999,  Walla 
Walla  Union-Bulletin. 


Chief  executive  officer  of  community 


The  Honorable  Kenneth  Ban', 
Mayor,  City  of  Fort  Worth,  100 
Throckmorton  Street,  Fort  Worth. 
Texas  76102-6311. 

The  Honorable  Bill  Zuger,  Mayor, 
City  of  Waitsburg,  P.O.  Box  35, 
Waitsburg,  Washington  99361.    ' 

The  Honorable  Charles  Maiden, 
Chairman,  Walla  Walla  County, 
Board  of  Commissioners,  P.O. 
Box  1506,  Walla  Walla,  Wash- 
ington 99362. 


Effective  date  of 
modificatk^n 


December  14,  1996 


December  8,  1 998 


December  8,  1998 


Community 
No. 


480596 


530196 


530194 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  13, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[PR  Doc.  99-13631  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  671B-04-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7288] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  fi-om  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW..  Washington.  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  commimity  in  this 
interim  nde.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsi(feration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insm-ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  vidth  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the. 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 


pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
enviroimiental  impact  assessment  has 
been  preparedr 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105.  and  are  required  to 
maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeepiiig 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 
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PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 


§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County 


Arizona:  Coconino 


Arkansas: 
Crittenden. 


California:  Los  An- 
geles. 


Colorado: 

Douglas 

Douglas 

San  Miguel  .... 
Missouri:  Madison 


Texas: 

Bandera 

Bandera 
Tarrant 
Brazos  . 
Tarrant 
El  Paso 
Tarrant 
Tarrant 
Tanant 


Location 


City  of  Flagstaff 


City  of  West  Mem- 
phis. 


City  of  Los  Angeles 


Unincorporated 
Areas. 


Town  of  Parker 


Town  of  Telluride 


City  of  Frederick- 
town. 


City  of  Bandera 


Unincorporated 
Areas. 


City  of  Bedford 


City  of  College  Sta- 
tion. 


City  of  Crowley  

City  of  El  Paso 

City  of  Euless 

City  of  Fort  Worth 
City  of  Haltom  City 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


April  20,  1999, 
April  29.  1999, 
Arizona  Daily 
Sun. 

April  20,  1999, 
April  27,  1999, 
Evening  Times. 

April  22,  1999, 
April  29,  1999. 
Los  Angeles 
Times. 


April  21,  1999, 
April  28,  1999, 
Douglas  County 
News  Press. 

April  22,  1999, 
April  29,  1999, 
Pari<er  Trail. 

April  9,  1999,  April 
16,  1999,  Tellu- 
ride Daily  Planet. 

April  21,  1999, 
April  28,  1999, 
Democrat  News. 


April  21,  1999, 
April  28,  1999, 
Bandera  Bulletin. 

April  21,  1999, 
April  28,  1999, 
Bandera  Bulletin. 

April  23,  1999, 
April  30,  1999, 
Fort  Worth  Star- 
Telegram. 

April  21,  1999, 
April  28,  1999, 
Bryan-College 
Station  Eagle. 

April  14,  1999, 
April  21,  1999, 
Fort  Worth  Star- 
Telegram. 

April  20,  1999, 
April  27,  1999,  El 
Paso  Times. 

April  13,  1999, 
April  20.  1999, 
Fort  Worth  Star- 
Telegram. 

April  30,  1999,  May 
7,  1999,  Fort 
Worth  Star-Tele- 
gram. 

April  8.  1999.  April 
15.  1999.  Fort 
Worth  Star-Tele- 
gram. 


Chief  executive  officer  of  community 


The  Honorable  Christopher  J.  Bavasi, 
Mayor,  City  of  Flagstaff,  211  West 
Aspen  Avenue,  Flagstaff,  Arizona 
86001. 

The  Honorable  William  H.  Johnson, 
Mayor,  City  of  West  Memphis,  P.O. 
Box  1728,  West  Memphis,  Arkansas 
72303. 

The  Honorable  Richard  J.  Riordan, 
Mayor,  City  of  Los  Angeles,  City 
Hall,  Room  305.  200  North  Main 
Street,  Los  Angeles.  California 
90012. 

The  Honorable  James  Sullivan,  Chair- 
man, Douglas  County  Board  of 
Commissioners,  101  Third  Street, 
Castle  Rock,  Colorado  80104. 

The  Honorable  Gary  Lasater,  Mayor, 
Town  of  Pari<er,  20120  East  Main 
Street,  Partner,  Colorado  80138. 

The  Honorable  Elaine  Fischer,  Mayor, 
Town  of  Telluride,  P.O.  Box  397, 
Telluride,  Colorado  81435. 

The  Honorable  Phillip  Wulfert,  Mayor. 
City  of  Fredericktown.  City  Hall,  124 
Main  Street.  Fredericktown.  Missouri 
63645. 

The  Honorable  Bob  Cowan.  Mayor, 
City  of  Bandera,  P.O.  Box  896, 
Bandera,  Texas  78003. 

The  Honorable  Richard  A.  Evans. 
Bandera  County  Judge.  County 
Courthouse.  P.O.  Box  877.  Bandera, 
Texas  78003. 

The  Honorable  Rick  Hurt.  Mayor,  City 
of  Bedford.  2000  Forrest  Ridge 
Drive.  Bedford,  Texas  76021. 

The     Honorable     Lynn     Mcllhaney. 

Mayor,  City  of  College  Station,  P.O. 

Box  9960,  College  Station,  Texas 

77842-0960. 
The    Honorable    Chuck    Rutherford, 

Mayor,  City  of  Crowley.  P.O.  Box 

747.  Crowley,  Texas  76036. 

The  Honorable  Carios  M.  Ramirez. 
Mayor.  City  of  El  Paso,  Two  Civic 
Center  Plaza,  El  Paso,  Texas 
79901-1196. 

The  Honorable  Mary  Lib  Saleh,  Mayor. 
City  of  Euless.  201  North  Ector 
Drive.  Euless.  Texas  76039. 

The  Honorable  Kenneth  Barr.  Mayor. 
City  of  Fort  Worth.  1000 
Throckmorton  Street,  Fort  Worth, 
Texas  76102-6311. 

The  Honorable  Gary  Larson.  Mayor, 
City  of  Haltom  City,  P.O.  Box  14246, 
Haltom  City.  Texas  76117-0246. 


Effective  date  of 
modification 


March  17.  1999 


March  30.  1999 


March  12,  1999 


March  29,  1999 

March  29,  1999 
March  10,  1999 
March  24,  1999 

July  27.  1999  ... 
July  27,  1999  ... 

March  26, 1999 

March  26,  1999 

July  20,  1999  ... 

March  26,  1999 

March  16, 1999 

April  1.  1999  .... 

March  16,  1999 


Community 
No. 


040020 


050055 


060137 


080049 

080310 

,    080186 

290221 

480021 
480020 

480585 

480083 

480591 

480214 

480593 

480596 

480599 
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State  and  County 


Collin  .. 
Tanant 


Location 


City  of  Piano 


City  of  Watauga 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


Utah: 

Salt  Lake 

Unincorporated 
Areas. 

Salt  Lake 

City  of  South  Jor- 
dan. 

Salt  Lake 

City  of  West  Jor- 
dan. 

April  21,  1999, 
April  28,  1999, 
Piano  Star  Cou- 
rier. 

April  8,  1999,  April 
15,  1999,  Fort 
Worth  Star-Tele- 
gram. 

April  13,  1999, 
April  20,  1999, 
Salt  Lake  Trib- 
une. 

April  13,  1999, 
April  20,  1999, 
Salt  Lake  Trib- 
une. 

April  13,  1999, 
April  20,  1999, 
Salt  Lake  Trib- 
une. 


Chief  executive  officer  of  community 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  13, 1999. 
Nfichael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-13629  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  671»-04-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  partigipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 


The  Honorable  John  Longstreet, 
Mayor,  City  of  Piano,  P.O.  Box 
860358,  Piano,  Texas  75086-0358. 

The  Honorable  Hector  Garcia,  Mayor, 
City  of  Watauga,  7101  Whitley 
Road,  Watauga,  Texas  76148. 

The  Honorable  Mary  Callaghan,  Chair- 
person, Salt  Lake  County  Commis- 
sion, 2001  South  State  Street,  Suite 
N2100,  Salt  Lake  City,  Utah  84190- 
1000. 

The  Honorable  Dix  McMullin,  Mayor, 
City  of  South  Jordan,  11175  South 
Redwood  Road,  South  Jordan,  Utah 
84095. 

The  Honorable  Donna  Evans,  Mayor, 
City  of  West  Jordari,  8000  South 
Redwood  Road,  West  Jordan,  Utah 
84088. 


Effective  date  of 
modification 


Community 
No. 


March  26,  1999 


March  16,  1999 


July  19,  1999 


July  19,  1999 


July  19,  1999 


480140 


480613 


490102 


490107 


490108 


ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch.  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington. 
DC  20472.  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modffied 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 


available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibiiity  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatocy  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 
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Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778.     ^ 

List  of  Soblects  in  44  CFR  Part  87 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PAfrr67-{AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

S  67.11    [AmwMtod] 

2.  The  tables  published  imder  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  o(  fkxxltng  and  location 


CAUFORNIA 


Atturu  (City),  Modoc  County 
(FEMA  Doclwt  No.  7274) 

North  Fork  Pit  River: 
Approximately  1 ,750  feet 
downstream  from  Main 

Street 

Approximately  6,800  feet  up- 
stream from  Estalos  Street 
Map*  are  available  for  in- 
spection at  202  West  Fourth 
Street,  Alturas,  Caiifomia. 

Modoc  County  (Unlncor- 
ponrtad  Areas)  (FEMA 
Dockat  No.  7274) 

Nortt)  Fork  Pit  River: 
Approximately  50  feet  down- 
stream from  Southem  Pa- 
cific Railroad 

Approximately  7,550  feet  up- 
stream from  Estalos  Street 
Maps  are  available  for  in- 
spection at  202  West  Fourth 
Street,  Alturas,  Caiifomia. 


*Depth  in 
feet  atxive 

ground. 

•Elevation 

in  feet 

(NGVD) 


•4,359 
•4,371 


•4,358 
•4,372 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance.") 

Dated:  May  13, 1999. 
Michael  |.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-13632  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  S71S-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  0 

[WT  Docltet  No.  96-160;  FCC  99-45] 

1998  Biennial  Regulatory  Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  nde. 

SUMMARY:  hi  this  document  the 
Commission  revises  its  rules  to 
eliminate  the  Wireless 
Telecommunications  Bureau's  reference 
facility  in  (Jettysburg,  Pennsylvania. 
The  demand  to  review  application  and 
licensing  records  will  be  met  by  the 
Commission's  public  access  capabilities, 
particularly  as  the  use  of  electronic 
filing  increases.  This  document  also 
amends  the  Commission's  rules  to 
accurately  reflect  the  location  and 
availability  of  license  application 
information  within  the  Wireless 
Telecommunications  Bureau. 
EFFECTIVE  DATE:  Amendments  to 
§  0.453(g)  and  (h)  are  effective  Jidy  20, 
1999.  Amendments  to  §§  0.453(1)  and  (o) 
and  0.455(f)  are  effective  90  days  after 
ULS  is  implemented  for  all  services 
licensed  by  the  Wireless 
Telecommimications  Bureau.  The 
Wireless  Bureau  will  issue  a  public 
notice  announcing  the  specific  date 
upon  which  these  amendments  become 
effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Boswell,  717-338-2601. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (R&O)  released  March  24, 
1999  in  WT  Docket  No.  98-160;  FCC 
99-45.  The  full  text  of  this  R&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  at  the 
FCC  Dockets  Branch,  445  12th  Street 
SW,  Washington,  DC.  The  text  of  the 
R&O  may  also  be  purchased  by  calling 
International  Transcription  Service  at 
202-857-3800. 

Given  the  readily  available  electronic 
access  to  information  concerning 
applications  and  licenses  for  wireless 
telecommunications  services,  this  R&O 
closes  the  Commission's  Gettysburg 
reference  facility  at  a  futiure  date.  Due  to 
its  location  outside  the  Washington,  DC 
area,  the  Gettysburg  reference  facility  is 
not  as  well  used  as  those  at  Commission 
headquarters.  The  demand  to  review 
materials  will  be  easily  met  by  the 
Commission's  public  access  capabilities, 
particularly  as  the  use  of  electronic 
filing  expands  to  the  point  where  the 
Commission  receives  little  or  no  paper 
fit)m  applicants.  The  Wireless 


Telecommunications  Bureau  staff  in 
Gettysburg  will  accept  requests  at  their 
front  coimter  to  review  paper 
documents,  and  the  Commission's 
duplication  services  contractor  will 
provide  copies  of  applications  upon 
request  for  their  usual  research  and 
copying  fees. 


List  of  Subjects  in  47  CFR  Part  0 

Public  information  and  inspection  of 
records. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Part  0  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Section  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.453  is  amended  by 
revising  the  introductory  text,  paragraph 
(g)  introductory  text,  paragraph  (h) 
introductory  text  and  adding  new 
paragraph  (o)  to  read  as  follows: 

§0.453    Public  raference  rooms. 

The  Commission  maintains  the 
following  public  reference  rooms  at  its 
offices  in  Washington,  DC: 

***** 

(g)  The  Common  Carrier  Bureau. 
Network  Services  Division  Public 
Reference  Room.  Section  214 
applications  and  related  files,  to  the 
extent  that  they  concern  domestic 
commimications  facilities  and  services 
are  available  for  inspection  at  this 
location. 
**•*.• 

(h)  The  Wireless  Telecommunications 
Bureau,  Commercial  Mobile  Services 
Reference  Room.  The  following 
documents,  files  and  records  are 
available  for  inspection  at  two  difi'erent 
locations.  The  Legal  Branch  is  the 
responsible  custodian  for  both  locations. 
***** 

(o)  Electronically  stored  application 
and  licensing  data  for  commercial  radio 
operator  applications  and  all 
authorizations  in  the  Wireless  Radio 
services  are  available  for  public 
inspection  via  the  Commission's  wide 
area  network.  Wireless  Radio  services 
include  Commercial  and  Private  Mobile 
Radio,  Common  Clarrier  and  Private 
Operational  Fixed  Point-to-Point 
Microwave,  Local  Television 
Transmission  Service  (LTTS),  Digital 
Electronic  Message  Service  PEMS), 
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Aviation  Ground  and  Marine  Coast 
applications. 

3.  Section  0.455  is  amended  by 
revising  paragraph  (f)  as  follows: 

§  0.455    Other  locations  at  which  records 
may  be  inspected. 

***** 

(f)  Wireless  Telecommunications 
Bureau.  See  §0.453{o)  of  this  chapter. 

***** 

[FR  Doc.  99-13623  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

[Doclcet  No.  990318076-9109-02:  i.D. 
0521 99E] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Commerciai  Cod  Harvest 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Reduction  of  cod  landing  limit. 


SUMMARY:  NMFS  issues  this  notification 
to  announce  that  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator),  has  projected  that  402 


metric  tons  (mt)  of  the  target  total 
allowable  catch  (TAC)  for  tiie  Gulf  of 
Maine  (GOM)  cod  stock  will  be 
harvested  as  of  0001  hours.  May  28, 
1999,  and  that,  with  certain  exceptions 
as  specified  in  the  regulations 
implementing  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP),  vessels  fishing  imder  a 
multispecies  day-at-sea  CDAS)  may  not 
possess  more  than  30  lb  (13.6  kg)  of  cod 
per  DAS  for  any  DAS  utilized  on  or  after 
May  28, 1999. 

DATES:  Effective  0001  hours,  May  28, 
1999,  through  December  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  GOM  cod 
trip  limit  in  Framework  Adjustment  27 
to  the  FMP  (64  FR  24066,  May  5, 1999) 
became  effective  May  1, 1999.  To  ensiue 
that  GOM  cod  landings  remain  within 
the  target  TAC  of  1,340  mt  established 
for  the  1999  fishing  year.  Framework  27 
provides  a  mechanism  to  reduce  the  200 
lb  (90.7  kg)  per  DAS  landing  limit  to  as 
low  as  5  lb  (2.3  kg)  per  DAS,  based  on 
the  rate  of  catch  and  the  risk  of 
exceeding  the  target  TAC.  Section 
648.86(b)(l)(i)  specifies  that  this 
mechanism  is  triggered  when  the 
Regional  Administrator  has  projected 
that  402  mt  will  be  harvested.  Further, 
this  section  stipulates  that  NMFS  will 


publish  a  notification  in  the  Federal 
Register  informing  the  public  of  the  date 
of  the  reduction. 

Based  on  the  avidlable  information, 
the  Regional  Administrator  has 
projected  that  402  mt  wrill  be  reached  on 
May  28, 1999.  Given  the  rate  at  which 
this  trigger  amount  was  reached,  the 
Regional  Administrator  has  determined 
that  reducing  the  landing  limit  to  30  lb 
(13.6  kg)  wiU  be  necessary  in  order  to 
best  balance  the  need  to  minimize 
discards,  discom-age  vessels  from 
targeting  cod  by  using  the  running  clock 
provision,  and  ensiu*  that  GOM  cod 
landings  remain  within  the  target  TAC 
for  the  1999  fishing  year.  Therefore,  the 
cod  landing  limit,  pursuant  to 
§  648.86(b)(l)(i),  has  been  reduced  to  30 
lb  (13.6  kg)  per  DAS,  except  as  provided 
under  §648.86(b)(l)(ii)  and  (b)(2),  for 
DAS  used  on  or  after  0001  hours  May 
28,  1999. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  21, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fislieries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-13555  Filed  5-25-99;  3:10  pm] 
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Federal  Register 

Vol.  64,  No.  103 
Friday,  May  28,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tf)ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Sarvlca  Agency 

7CFR  Part  735 
RIN  066O-AF13 

Amandments  to  the  Regubrtlona  for 
Cotton  Warahouaaa  Regarding  the 
Delivery  of  Stored  Cotton 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  governing  cotton 
warehouses  under  the  United  States 
Warehouse  Act  (USWA)  to  establish  a 
cotton  shipping  standard  that  would 
define  the  statutory  phrase  "without 
unnecessary  delay"  which  could  be 
used  to  determine  whether  warehouse 
operators  deliver  cotton  timely.  The 
Department  of  Agriculture  (USDA)  is 
taking  this  action  as  the  result  of  two 
Federal  District  Court  orders  requesting 
USDA  to  define  the  statutory  pliase 
"without  unnecessary  delay"  as  set 
forth  in  the  USWA.  Concurrently, 
several  segments  of  the  cotton  industry 
requested  the  implementation  of  a 
uniform  national  cotton  shipping 
standard  for  the  delivery  of  stored 
cotton  that  would  increase  the  market 
value  of  producer  cotton  through  timely 
and  improved  delivery.  Before  issuing 
this  proposed  rule,  the  Farm  Service 
Agency  (FSA)  published  an  advanced 
notice  of  proposed  rulemaking 
(ANPRM)  in  the  May  26, 1998,  Federal 
Register  (63  FR  28488)  seeking 
comments  on  two  independent  options 
and  specific  questions  regarding 
National  Cotton  Flow  Standard  issues. 
Each  option  contained  identical 
methods  for  defining  "without 
unnecessary  delay,"  and  establishment 
of  both  a  imiform  cotton  shipping 
standard  and  dispute  resolution.  Along 
with  minimal  USDA  involvement 
Option  I  offered  nothing  more. 
However,  Option  II  offered  standardized 
terminology,  definitions,  dispute 
mediation,  a  national  cotton  flow 
shipping  status  report,  user  fees,  and 


greater  USDA  regulatory  role.  Public 
comments  favored  Option  I  and 
expressed  a  strong  conviction  that 
USDA  should  only  establish  a  cotton 
shipping  stcmdard,  but  allowed 
enforcement  by  the  cotton  industry 
without  USDA  involvement,  assessment 
of  user  fees,  or  increased  governmental 
costs.  This  proposed  rule  expresses 
those  public  comments  and  provides 
another  opportunity  for  the  public  to 
comment  before  FSA  publishes  a  final 
rule. 

DATES:  Comments  should  be  submitted 
on  or  before  July  27, 1999  to  be  assured 
of  consideration. 

ADDRESSES:  FSA  invites  interested 
persons  to  submit  written  comments  on 
this  proposed  rule  to:  Steve  Gill, 
Director,  Warehouse  and  Inventory 
Division,  U.S.  Department  of 
Agriculture,  Farm  Service  Agency, 
STOP  0553, 1400  Independence 
Avenue,  SW,  Washington,  D.C.  20250- 
0553;  telephone  (202)  720-2121;  fax 
(202)  690-3123;  or  by  E-mail  comments 
to:  Steve  Mikkelsen@wdc.fsa.usda.gov. 
Additionally,  interested  persons  may 
send  comments  via  the  Internet  through 
the  National  Cotton  Flow's  (NCF) 
homepage  at:  http://www.fsa.usda.gov/ 
ncf. 

All  written  comments  received  in 
response  to  this  proposed  rule  will  be 
available  for  public  inspection  in  Room 
5968,  South  Agriculture  Building,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW, 
Washington,  D.C,  between  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Mikkelsen,  Deputy  Director, 
Warehouse  and  Inventory  Division,  U.S. 
Department  of  Agriculture,  Farm 
Service  Agency,  STOP  0553, 1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-0553; 
telephone  (202)  720-2121;  or  fax  (202) 
690-3123.  Persons  with  disabilities  who 
require  alternative  means  for 
commimication  of  regulatory 
information  (braille,  large  print, 
audiotape,  etc.)  should  contact  USDA's 
TARGET  Center  at  (202)  720-2600 
(voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  the  proposed  rule  and 
determined  the  rule  to  be  significant  for 


the  purposes  of  Executive  Order  12866. 
A  Cost-Benefit  Assessment  (CBA)  was 
prepared.  The  costs  associated  with  the 
implementation  of  the  proposed  rule 
will  be  minimal  to  all  parties  involved. 
The  CBA  simunarized  the  cost  and 
benefit  impact  of  the  proposed  rule  as 
follows: 

The  cost  associated  with  the 
implementation  of  the  proposed  rule 
will  be  minimal  to  all  parties  involved. 

The  cotton  industry  will  benefit  from 
FSA  establishing  a  shipping  standard 
that  the  industry  can  apply  through 
arbitration  or  legal  proceedings  to 
determine  whether  warehouse  operators 
are  delivering  cotton  "without 
lumecessary  delay."  Establishment  of  a 
national  shipping  standard  would 
potentially  help  (1)  maintain  the 
competitiveness  of  U.S.  cotton  in 
domestic  and  world  markets,  (2) 
improve  the  prices  that  producers 
receive  in  those  areas  eiffected  by 
delivery  delays,  and  (3)  eliminate  any 
disruption  in  conunerce  due  to 
uncertainty  of  delivery  expectations. 

Copies  of  the  CBA  are  available  upon 
request  at  the  address  listed  above. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12612,  Federalism 

This  proposed  rule  would  not  involve 
any  policies  that  have  federalism 
implications  imder  Executive  Order 
12612. 

Executive  Order  12372 

FSA  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  reqmre  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115  (June  24, 1983). 
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Paperwork  Reduction  Act 

The  amendments  set  forth  in  this 
proposed  rule  do  not  aifect  information 
collection  or  recordkeeping 
requirements. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  because 
this  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
businesses.  Licensing  under  the  USWA 
is  strictly  voluntary  on  the 
warehouseman's  part. 

Unfunded  Mandate  Reform  Act  of  1995 
(UMRA) 

This  proposed  rule  contains  no 
Federal  mandates  imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Background 

Since  the  early  1960's,  the  timely 
delivery  and  shipping  of  stored  cotton 
(cotton  flow)  has  been  an  ongoing  issue 
throughout  the  cotton  industry.  While 
cotton  shippers  and  cotton  merchants 
require  timely  delivery  and  shipping  to 
meet  the  demands  of  the  marketplace, 
cotton  warehousemen  contend  that  the 
delivery  and  shipping  demands  placed 
on  them  by  shippers  and  merchants  are 
unreasonable  and  exceeded  warehouse 
capabilities.  When  delivery  and 
shipping  delays  began  to  occiu  during 
the  1995/96  crop  year,  rather  than 
exercising  the  arbitration  rights 
incorporated  in  the  volimtary  standard 
that  was  implemented  by  the  Coalition 
for  Cotton  Flow  Standards  (CCFS),  an 
organization  created  by  the  National 
Cotton  Coimcil,  several  cotton  shippers 
filed  complaints  with  FSA.  These 
shippers  requested  FSA  to  investigate 
the  cotton  flow  situation,  and  suspend 
the  federal  license  of  those  warehouses 
that  had  not  delivered  and  shipped 
cotton  "without  unnecessary  delay"  as 
required  by  the  USWA.  USWA 
personnel  investigated  and  found  the 
lack  of  uniform  common  terms  and  a 
standard  process  for  requesting  services 
may  have  contributed  to  confusion  and 
the  appearance  of  longer  delivery  and 
shipping  delays. 

In  addition  to  filing  complaints  with 
FSA,  several  shippers  also  filed  lawsuits 
in  United  States  District  Courts  against 
two  cotton  warehousemen.  In  each  of 
these  cases,  the  lack  of  determination  by 
USDA  in  the  use  and  meaning  of  the 
USWA  statutory  phrase  "without 
unnecessary  delay"  was  a  key  issue  for 
the  comts.  Ultimately,  the  shippers 


elected  to  dismiss  their  suits  after 
jointly  agreeing  to  request  that  the  cases 
be  remanded  for  USDA  to  determine  the 
definition  of  the  statutory  phrase 
"without  unnecessary  delay."  The 
Coiuts  agreed  and  remanded  the  matter 
of  defining  "without  unnecessary 
delay"  to  USDA. 

Concurrently,  several  segments  of  the 
cotton  industry  requested  USDA  to 
implement  a  uniform  national  cotton 
shipping  standard,  based  on  weekly 
deliveries  of  4.5%  of  each  warehouse's 
Commodity  Credit  Corporation's  (CCC) 
Cotton  Storage  Agreement  (CSA) 
approved  capacity.  The  industry 
presented  4.5%  as  the  level  that  would 
expedite  the  delivery  and  shipment  of 
U.S.  cotton  into  marketing  trade 
channels  and  enhance  prices  paid 
producers  while  reducing  the  cost  of 
handling  cotton.  Because  the  CSA's 
applicability  was  for  CCC-interest  cotton 
only  and  about  80%  of  all  cotton  being 
receipted  under  the  USWA's  electronic 
warehouse  receipt  authority.  USDA 
perceived  that  a  delivery  and  shipping 
standard  should  be  based  on  the  USWA 
rather  than  the  CSA. 

As  a  result  of  these  events,  on  May  26, 
1998,  USDA  published  an  ANPRM  (63 
FR  28488)  that  sought  public  comments 
on  two  independent  options  and 
specific  questions  regarding  National 
Cotton  Flow  Standard  issues.  Each, 
contained  identical  methods  for 
defining  "without  unnecessary  delay," 
and  establishment  of  both  a  imiform 
cotton  shipping  standard  and  dispute 
resolution.  Along  with  minimal  USDA 
involvement  Option  I  offered  nothing 
more.  However,  Option  n  offered 
standardized  definitions,  terminologies, 
dispute  mediation,  a  national  cotton 
flow  shipping  status  report,  operated 
with  user  fees,  and  a  greater  USDA 
regulatory  role.  Public  comments 
favored  Option  I  and  strongly  expressed 
a  conviction  that  USDA  should  only 
establish  a  cotton  shipping  standard,  but 
allow  enforcement  by  the  cotton 
industry  without  USDA  involvement, 
assessment  of  user  fees,  or  increased 
governmental  costs. 

Summary  of  Public  Comments 

FSA  received  47  public  comments  in 
response  to  the  ANPRM  that  was 
published  on  May  26,  1998  (63  FR 
28488).  Comments  and  suggestions  were 
received  fitjm  6  sectors  of  the  trade- 
industry  as  follows:  6  Cotton  Trade 
Associations;  23  Cotton  Warehouse 
Operators;  15  Cotton  Brokers/ 
Merchants;  1  Attorney;  1  Retired  USDA 
Employee;  and  1  Cottonseed  Oil 
Processor.  Of  the  comments  received,  1 
respondent  approved  of  the  ANPRM's 
Option  I  as  written;  35  respondents 


approved  of  the  ANPRM's  stated  cotton 
flow  standard,  but  believed  that  any 
dispute  resolution  should  be 
administered  by  cotton  industry 
arbitration  procedures;  4  respondents 
favored  the  ANPRM's  stated  cotton  flow 
standard  without  arbitration  procedures; 
2  respondents  believed  that  compliance 
should  be  enforced  through  the 
Commodity  Credit  Corporation's  Cotton 
Storage  Agreement  with  modified  cotton 
industry  arbitration  provisions;  1 
respondent  favored  the  ANPRM's  4.5% 
shipping  requirement,  but  opposed  the 
14-day  shipping  period  included  in 
Option  II;  1  respondent  favored  the 
ANPRM's  4.5%  shipping  requirement, 
but  wanted  it  to  be  based  on  the 
previous  week's  ending  inventory  rather 
than  a  licensed  or  approved  capacity;  1 
respondent  opposed  the  entire  ANPRM, 
but  favored  cotton  industry  self- 
regulation;  and  2  respondents  favored 
no  established  cotton  shipping  standard. 
Public  comments  received  in  response 
to  the  ANPRM  expressed  the  strong 
conviction  that  USDA  should  define 
"without  unnecessary  delay"  through 
the  establishment  of  a  national  cotton 
shipping  standard  based  on  weekly 
deliveries  of  4.5%  of  a  warehouse's 
approved  capacity,  but  allowed 
enforcement  by  the  cotton  industry 
without  governmental  involvement, 
assessment  of  user  fees,  or  increased   . 
governmental  costs.  Since  public 
comments  strongly  expressed  that 
USDA  limit  its  role  and  involvement  to 
defining  "without  unnecessary  delay" 
through  establishing  a  national  cotton 
shipping  standard,  reserving 
enforcement  by  the  cotton  industry 
without  governmental  involvement, 
assessment  of  user  fees,  or  governmental 
costs.  FSA  is  limiting  USDA's  role  and 
involvement  in  publishing  this 
proposed  rule  that  sets  forth  a  national 
cotton  shipping  standard  that  defines 
"without  unnecessary  delay,"  and 
reserves  any  compliance  or  dispute 
resolution  for  the  cotton  industry 
without  USDA  enforcement  or 
involvement. 

The  provisions  in  this  proposed  rule 
would  be  applicable  to  cotton 
warehousemen  licensed  under  the 
USWA  and  warehousemen  who  utilize 
electronic  warehouse  receipts  stored  in 
a  central  filing  system  approved  under 
the  USWA. 

List  of  Subjects  in  7  CFR  Part  735 

Administrative  practice  and 
procedure.  Cotton,  Delivery,  Reporting 
and  recordkeeping  requirements, 
Shipping,  Surety  bonds,  Warehouses. 

For  the  reasons  stated  in  the 
preamble,  the  Farm  Service  Agency 
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proposes  to  amend  7  CFR  part  735  as 
follows: 

PART  735— COTTON  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
part  735  continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

§§735.106  through  735.199    [Added  and 
Reaarved] 

2.  Sections  735.106  through  735.199 
are  added  and  reserved. 

3.  Section  735.2  is  amended  by 
adding  paragraph  ((jj)  to  read  as  follows: 

§735.2    TannsdafifMd. 

*        •        *        •        * 

(jj)  Force  majeure.  Severe  weather 
conditions,  fire,  explosion,  flood, 
earthquake,  insiurection,  hot,  strike, 
labor  dispute,  act  of  civil  or  military 
authority,  non-availability  of 
transportation  facilities,  or  any  other 
cause  beyond  the  control  of  the 
warehouseman  that  renders 
performance  impossible. 

4.  Add  an  undesignated  center 
heading  entitled,  "Delivery  and 
Shipping"  after  reserved  §  735.199. 

5.  Sections  735.200  through  735.202 
are  added  under  the  imdesignated 
heading  "Delivery  and  Shipping"  to 
read  as  follows: 

§735.200    Applicability. 

The  cotton  shipping  standard  set  forth 
in  §  735.201  is  applicable  to  all  cotton 
warehousemen  licensed  imder  the  Act 
and  to  all  warehousemen  that  issue 
electronic  warehouse  receipts  through 
an  authorized  electronic  warehouse 
receipt  provider  in  accordance  with 
§§  735.100  through  735.105  regardless 
of  whether  the  warehouse  is  licensed 
under  the  Act. 

§735.201    Cotton  Shipping  Standard. 

Unless  prevented  from  doing  so  by 
force  majeure,  a  warehouseman 
identified  in  §  735.200  shall  deliver 
stored  cotton  without  unnecessary 
delay.  A  warehouseman  shall  be 
considered  to  have  delivered  cotton 
without  lumecessary  delay  if  for  the 
week  in  question,  the  warehouseman 
has  delivered  or  staged  for  schedided 
delivery  at  least  4.5%  of  either  their 
licensed  capacity  or  Commodity  Credit 
Corporation  approved  storage  capacity 
or  other  storage  capacity  as  determined 
by  the  Secretary  to  be  in  effect  during 
the  week  of  shipment. 

§735.202    Compliance  and  Dispute 
Resolution. 

(a)  Any  claims  for  noncompliance 
with  the  cotton  shipping  standard  will 
be  resolved  by  the  parties  involved 
through  established  industry, 


professional,  or  mutually  agreed  upon 
arbitration  procedures.  The  arbitration 
procedures  shall  be  nondiscriminatory 
and  provide  all  persons  equal  access 
and  protection  relating  to  the  cotton 
shipping  standard. 

(d)  No  arbitration  determination  or 
award  resulting  from  noncompliance 
with  the  shipping  standard  shall  affect, 
obligate,  or  restrict  the  Farm  Service 
Agency's  authority  to  provide, 
administer,  and  regulate  the  issuance  of 
licenses  and  receipts,  contractual 
agreements,  or  auUiorized  electronic 
warehouse  receipt  provider  systems  in 
accordance  with  the  Act. 

(c)  The  Farm  Service  Agency  shall  not 
settle  unresolved  disputes  involving  the 
cotton  shipping  standard  or  associated 
damages. 

(d)  In  the  event  any  party  requests 
assistance  from  or  initiates  the 
involvement  of  the  Farm  Service 
Agency  in  matters  relating  to  the  cotton 
shipping  standard,  the  initiating  party 
shall  be  responsible  for  all  costs 
incurred  by  the  Farm  Service  Agency. 
Before  any  such  assistance  is  provided, 
the  initiating  party  shall  make  payment 
to  the  Farm  Service  Agency  in  an 
amount  equal  to  the  Agency's  good  faith 
estimate  of  costs  and  expenses  that  will 
be  incurred  in  fulfilling  the  request. 
Costs  incurred  that  exceed  the  Agency's 
good  faith  estimate  wiU  be  the 
responsibility  of  the  initiating  party. 

Signed  at  Wastiington.  D.C.,  on  May  24, 
1999. 

Parks  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
[PR  Doc.  99-13635  Filed  5-27-99;  8:45  am] 

aiLUNG  CODE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  2 
[Docket  No.  98-065-1] 

Animal  Welfare;  Confiscation  of 
Animals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Animal  Welfare  Act  regulations  to 
allow  us  to  place  animals  confiscated 
from  situations  detrimental  to  the 
animal's  health  and  well-being  with  a 
person  or  facility  that  is  not  licensed  by 
or  registered  with  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  if  the  person 
or  facility  can  offer  a  level  of  care  equal 


to  or  exceeding  that  required  by  the 
regulations.  The  change  would  facilitate 
the  relocation  of  confiscated  animals 
and  minimize  the  amoimt  of  time 
neglected,  sick,  or  injured  animals  stay 
in  unhealthy  situations. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  July  27, 
1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-065- 
1,  Regulatory  Analysis  and 
Development,  Suite  3C03,  4700  River 
Road,  Unit  118,.Riverdale,  MD  20737- 
1238.  Please  state  that  your  conunent 
refers  to  Docket  No.  98-065-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Bettye  K.  Walters,  Staff  Veterinarian, 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234; 
(301)  734-8100. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (AWA)  (7 
U.S.C.  2131  etseq.)  authorizes  the 
Secretary  of  Agriculture  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling, 
housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers  and  other  regulated  businesses. 
The  Secretary  of  Agriculture  has 
delegated  the  responsibility  for 
enforcing  the  AWA  to  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Regulations 
established  under  the  AWA  are 
contained  in  9  CFR  parts  1,2,  and  3. 
Part  1  contains  definitions  for  terms 
used  in  parts  2  and  3.  Part  2  sets  forth 
general  requirements,  and  part  3  sets 
forth  the  standards  for  the  himiane 
handling,  care,  treatment,  and 
transportation  of  covered  animals  by 
regulated  entities. 
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In  part  2,  §  2.129  provides  for  the 
confiscation  and  destruction  of  animals. 
Paragraph  (a)  of  §  2.129  provides  that  if 
an  animal  being  held  by  a  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  is  foimd  by  APHIS  to  be  suffering 
as  a  result  of  the  failure  of  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  to  comply  with  the  Animal 
Welfare  regulations,  APHIS  will  notify 
the  dealer,  exhibitor,  intermediate 
handler,  or  carrier  of  the  condition  of 
the  animal  and  request  that  the  animal's 
suffering  be  alleviated,  or  that  the 
animal  be  euthanized.  If  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  refuses  to  comply  with  APHIS' 
request,  an  APHIS  official  may 
confiscate  the  animal  for  care, 
treatment,  or  disposal. 

Paragraph  (c)  of  §  2.129  provides  that 
APHIS  may  place  confiscated  animals 
with  a  person  or  facility  that  is  licensed 
by  or  roistered  with  APHIS  and  that 
complies  with  the  regulations  and  can 
provide  proper  care.  Alternatively,  the 
confiscated  animals  may  be  euthanized 
by  APHIS  or  the  receiving  facility.  The 
dealer,  exhibitor,  intermediate  handler, 
or  carrier  from  whom  the  animals  were 
confiscated  is  responsible  for  all  costs 
associated  with  the  placement  or 
euthanasia  of  the  animals. 

We  are  proposing  to  amend  §  2.129(c) 
to  allow  APfflS  to  place  confiscated 
animals  with  a  person  or  facility  that 
can  offer  a  level  of  care  equal  to  or 
exceeding  that  required  by  the 
regulations,  even  if  the  person  or  facility 
is  not  licensed  by  or  registered  with 
APHIS.  Such  facilities  may  include  . 
local  animal  shelters.  Although 
confiscations  of  animals  are  relatively 
rare  (approximately  two  confiscations 
per  year),  we  are  proposing  this  action 
because  we  have  had  problems  finding 
licensees  or  registrants  who  have  room 
to  accommodate  new  animals. 

We  would  expect  a  person  or  facility 
approved  to  accept  confiscated  animals 
to  house,  care  for,  and  try  to  locate 
permanent  homes  for  the  confiscated 
animals.  The  person  or  facility  would 
also  be  authorized  to  euthanize,  if 
necessary,  any  animals  that  were  in 
severe  distress,  mortally  wounded,  or 
could  not  be  placed  in  a  pennanent 
home  in  a  reasonable  period  of  time. 
This  action  would  increase  the  options 
for  APHIS  when  placing  confiscated 
animals  and  would,  therefore,  allow 
neglected,  sick,  or  injured  animals  to  be 
removed  more  quickly  from  situations 
detrimental  to  their  health  and  Well- 
being. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the 
Animal  Welfare  Act  regulations  to  allow 
APHIS  to  place  animals  confiscated 
from  situations  detrimental  to  the 
animals'  health  and  well-being  with  a 
person  or  facility  that  is  not  licensed  by 
or  registered  with  APHIS.  The  change 
would  increase  the  options  for  APHIS 
when  placing  confiscated  animals  and 
would,  therefore,  facilitate  the 
relocation  of  confiscated  animals  and 
minimize  the  amoimt  of  time  neglected, 
sick,  or  injured  animals  stay  in 
imhealthy  situations. 

Confiscation  is  a  complicated  and 
expensive  procedure.  Currentiy,  the 
regxdations  require  that  APHIS  place 
confiscated  animals  with  a  person  or 
facility  licensed  by  or  registered  with 
APHIS.  Finding  a  licensee  or  registrant 
with  the  capacity  and  ability  to  house 
and  care  for  the  animals'  well-being  is 
one  of  the  major  challenges  in  the 
confiscation  process.  In  some  cases, 
local  hiunane  protection  groups  have 
been  willing  to  assist  in  the  placement 
of  confiscated  animals  at  local  animal 
shelters  but  have  been  imable  to  because 
the  shelters  are  not  licensed  by  or 
registered  with  APHIS. 

This  proposed  rule  would  make  the 
task  of  finding  an  adequate  facility  for 
confiscated  animals  faster  and  simpler, 
which  would  reduce  APHIS'  costs 
associated  with  locating  a  facility  and 
the  cost  of  the  care  APHIS  must  provide 
when  adequate  facilities  cannot  be 
located.  At  times,  APHIS  assumes  the 
associated  costs  for  care  or  euthanasia  of 
confiscated  animals  when  the  dealer, 
exhibitor,  intermediate  handler,  or 
carrier  from  whom  the  animals  were 
confiscated  is  unable  to  pay  these  costs 
and  APHIS  cannot  find  a  facihty  at 
which  to  place  the  animals. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
potential  economic  effects  of  rules  on 
small  businesses,  organizations,  and 
governmental  jurisdictions.  Businesses 
and  organizations  potentially  affected 
by  this  proposed  rule  are  those  that  are 
not  licensed  by  or  registered  with 
APHIS  but  that  can  accommodate  and 
provide  adequate  care  for  confiscated 
animals. 

We  expect  that  the  types  of  facilities 
most  likely  to  accept  confiscated 
animals  under  this  proposal  are  animal 


shelters  run  by  humane  societies.  The 
number  of  humane  societies  that  are 
small  entities  under  the  Small  Business 
Administration's  (SBA)  standards  are 
imknown  because  information  as  to 
their  size  in  terms  of  gross  receipts  and 
niimber  of  employees  is  not  available. 
Humane  societies  are  not-for-profit 
organizations  where  some  of  the 
employees  work  on  a  volimtary  basis, 
and  there  is  not  a  way  to  determine  their 
revenue.  In  addition,  the  costs  incurred 
by  humane  societies  are  covered  by 
membership  donations.  In  the  United 
States,  there  are  at  least  121  known 
humane  societies  in  35  States.  Most  of 
these  are  in  California  (at  least  14); 
Texas  and  Illinois  (at  least  7  each); 
Florida,  Georgia,  and  Miimesota  (at  least 
6  each);  Oregon,  Virginia,  Maryland, 
and  Wisconsin  (at  least  5  each);  and 
Colorado,  Alabama,  Ohio,  Michigan, 
and  Pennsylvania  (at  least  4  each). 

APHIS  confiscates  animals,  on 
average,  only  about  twice  a  year. 
Adoption  of  this  proposed  rule  would 
expedite  relocation  of  any  confiscated 
animals.  It  is  likely  that  the  receiving 
facilities,  as  noted  above,  would  be 
small  entities.  The  regxdations  require 
that  the  dealer,  exhibitor,  intermediate 
handler,  or  carrier  from  whom  the 
animals  are  confiscated  bear  all  costs 
associated  with  performing  the 
placement  or  euthanasia.  If  a  facility 
accepts  confiscated  animals,  that  facility 
woidd  be  responsible  for  the  futiu« 
costs  incurred  for  the  care  of  those 
animals  while  at  the  facility.  However, 
APHIS  needs  to  place  confiscated 
animals  only  about  twice  a  year,  and  the 
acceptance  of  confiscated  animals  is 
voluntary. 

Under  these  cinnimstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
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be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  2 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements,  Research. 

Accordingly,  we  propose  to  amend  9 
CFR  part  2  as  follows: 

PART  2— REGULATIONS 

1.  The  authority  citation  for  part  2 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

2.  In  §  2.129,  paragraph  (c)  would  be 
revised  and  new  paragraph  (d)  would  be 
added  to  read  as  follows: 

§  2.1 29    Confiscation  and  destruction  of 
animals. 

***** 

(c)  Confiscated  animals  may  be: 

(1)  Placed,  by  sale  or  donation,  with 
other  licensees  or  registrants  that 
comply  with  the  standards  and 
regulations  and  can  provide  proper  care; 
or 

(2)  Placed  with  persons  or  facilities 
that  can  offer  a  level  of  care  equal  to  or 
exceeding  the  standards  and 
regulations,  as  determined  by  APHIS, 
even  if  the  persons  or  facilities  are  not 
licensed  by  or  registered  with  APHIS;  or 

(3)  Euthanized. 

(d)  The  dealer,  exhibitor,  intermediate 
handler,  or  carrier  from  whom  the 
animals  were  confiscated  must  bear  all 
costs  incurred  in  performing  the 
placement  or  euthanasia  activities 
authorized  by  this  section. 

Done  in  Washington,  DC,  this  24th  day  of 
May  1999. 
Joan  N.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-13621  Filed  5-27-99;  8:45  am] 

■aUNO  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Doclwt  No.  98-006-1] 

Veterinary  Services  User  Fees;  Import 
or  Entry  Services  at  Ports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
existing  user  fees  for  import-  or  entry- 
related  services  provided  for  animals 
presented  at  air,  ocean,  and  rail  ports. 
Existing  user  fees  for  these  services  are 
set  at  a  flat  rate.  We  are  proposing  to 
replace  the  flat  rate  user  fee  with  an 
hourly  rate  user  fee.  We  are  taking  this 
action  to  ensure  that  the  user  fees 
collected  are  adequate  for  the  services 
that  are  provided. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  July  27, 
1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  98-006- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  yoxu 
comment  refers  to  Docket  No.  98-006- 
1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  docioments  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  services 
provided  for  live  animals,  contact  Dr. 
Morley  Cook,  Senior  Staff  Veterinarian, 
National  Animal  Programs  Staff,  Center 
for  Import  and  Export,  VS,  APHIS,  4700 
River  Road,  Unit  38,  Riverdale,  MD 
20737-1231;  (301)  734-8364. 

For  information  concerning  rate 
development  of  the  proposed  user  fees, 
contact  Ms.  Doima  Ford,  Section  Head, 
Financial  Systems  and  Services  Branch, 
Budget  and  Accounting  Service 
Enhancement  Unit,  ABS,  APHIS,  4700 
River  Road  Unit  54,  Riverdale,  MD 
20737-1232;  (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  import-  and 
entry-related  services  for  animals,  birds, 
and  animal  products  are  contained  in  9 


CFR  part  130  (referred  to  below  as  the 
regiUations). 

Section  130.6  lists  the  user  fees  for        , 
import-  or  entry-related  services 
provided  at  land  border  ports  along  the 
United  States-Mexico  border.  The 
services  provided  at  these  ports  include 
inspecting  and  processing  imported 
animals  and  authorizing  services  for 
animals  transiting  the  United  States. 
Section  130.7  lists  the  user  fees  charged 
for  import-  or  entry-related  services  for 
animals  presented  at  any  port  of  entry 
other  than  a  land  border  port  along  the 
United  States-Mexico  border.  These 
ports  of  entry  include  air,  ocean,  and 
rail  ports  and  land  border  ports  along 
the  United  States-Canada  border. 
Section  130.9  lists  the  hoiuly  rate  user 
fees  for  miscellaneous  import  or  entry 
services. 

The  flat  rate  user  fees  listed  in 
§§  130.6  and  130.7  of  the  regulations 
were  based  on  our  experience  with 
activities  at  land  border  ports  along  the 
United  States-Canada  and  United  States- 
Mexico  borders.  These  flat  rate  user  fees 
were  calcidated  as  a  nationwide  average 
for  the  costs  involved  in  performing 
import-  or  entry-related  services  for 
animals.  We  believe  that  these  user  fees 
are  still  appropriate  for  import-  or  entry- 
related  services  for  animals  at  land 
border  ports  along  the  United  States- 
Canada  and  United  States-Mexico 
borders. 

During  a  review  of  user  fees  and  the 
import-  and  entry-related  services,  we 
focused  on  a  variety  of  factors  that  can 
affect  our  services  and  their  associated 
costs.  These  factors  included  the  size  of 
the  shipment,  the  location  of  the  port, 
the  location  of  APHIS  employees,  the 
purpose  of  the  shipment,  and  the 
method  of  shipment. 

Often,  shipments  that  enter  ocean  and 
rail  ports  contain  50  animals  or  more. 
For  these  large  shipments,  the  flat  rate 
user  fees  may  be  higher  than  the  cost  of 
providing  the  necessary  services.  In 
these  cases,  the  flat  rate  user  fees  do  not 
consider  the  economies  of  scale  that  can 
exist  for  large  shipments.  Therefore,  the 
flat  rate  user  fee  may  not  be  appropriate 
for  large  shipments  that  arrive  at  ocean 
and  rail  ports.  When  there  are  small 
shipments,  for  example  two  animals 
arriving  at  an  airport,  the  flat  rate  user 
fee  does  not  come  close  to  covering  the 
cost  of  our  service  because  of  the  time 
required  for  our  employees  to  travel  to 
the  port. 

Our  employees  are  generally  located 
near  land  border  ports.  When  shipments 
arrive  at  an  air,  ocean,  or  rail  port,  our 
employees  must  travel  to  the  port  to 
provide  the  required  import-  or  entry- 
related  services,  which  can  require  more 
time  than  it  takes  to  provide  the 


services.  Therefore,  the  basic  cost  for 
providing  services  at  air,  ocean,  and  rail 
ports  is  higher  than  the  cost  of 
providing  the  same  services  at  land 
border  ports. 

We  could  factor  the  variety  of 
shipment  sizes  and  various  locations 
into  a  new  average  flat  rate  user  fee. 
However,  we  believe  that,  due  to  the 
wide  variances  in  shipments  at  air, 
ocean,  and  rail  ports  versus  shipments 
at  land  border  ports,  it  would  be  more 
appropriate  to  establish  an  hourly  rate 
user  fee  for  import-  or  entry-related 
services  for  animals  at  air,  ocean,  or  rail 
ports.     . 

Therefore,  we  are  proposing  to  charge 
our  current  hourly  rate  user  fee  of  $56 
per  hour  ($14  per  quarter  hour,  with  a 
minimum  fee  of  $16.50)  as  listed  in 
§  130.9  of  the  regulations  for  import-  or 
entry-related  services  provided  at  air, 
ocean,  or  rail  ports.  However,  as  set 
forth  in  §  130.50,  a  premiimi  rate  user 
fee  would  apply  for  services  provided 
by  an  APHIS  employee  on  Sundays, 
holidays,  or  any  time  outside  the  normal 
tour  of  duty  of  the  employee.  For 
services  provided  outside  the 
employee's  normal  torn-  of  duty  on 
Monday  through  Saturday  and  holidays, 
the  hourly  rate  user  fee  of  $65.00 
($16.25  per  quarter  hour,  with  a 
minimum  fee  of  $16.50)  would  apply. 
For  services  provided  on  Sundays,  the 
hourly  rate  user  fee  of  $74.00  ($18.50 
per  quarter  hoiu',  with  a  minimum  fee 
of  $16.50)  would  apply.  We  would 
continue  charging  the  flat  rate  user  fees 
listed  in  §  130.7  for  import-  or  entry- 
related  services  for  animals  at  land  ports 
along  the  United  States-Canada  border. 
In  some  cases,  for  example  very  small 
shipments,  the  user  fee  could  increase 
or  decrease  depending  upon  the  nimiber 
of  animals  in  the  shipment,  the  amoimt 
of  time  required  to  provide  the  required 
services,  and  the  time  of  arrival.  ' 
Currently,  after-hours  arrivals  at  air, 
ocean,  and  rail  ports  are  subject  to 
reimbursable  overtime  in  addition  to  the 
flat  rate  user  fee.  However,  based  on  this 
proposed  rule,  after-hours  arrivals 
would  be  subject  to  the  premium  hourly 
rate  user  fee. 

In  other  cases,  for  example  very  large 
shipments,  the  user  fee  could  decrease. 
The  amount  of  the  decrease  would 
reflect  the  economies  of  scale,  which 
would  effectively  lower  the  cost  per 
animal. 

While  it  is  difBcult  to  determine 
specific  increases  and  decreases  in 
advance,  we  do  not  expect  a  significant 
increase  in  the  collection  of  user  fees.  In 
fact,  based  on  the  increases  in  large 
shipments,  we  believe  that  many 
importers  may  save  money  based  on  this 
proposed  change. 
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Executive  Order  12866  and  Reealatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  This  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  apd,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  existing 
user  fees  for  import-  or  entry-related 
services  provided  for  animals  presented 
at  air,  ocean,  and  rail  ports.  Existing 
user  fees  for  these  ports  are  set  at  a  flat 
rate.  We  are  proposing  to  replace  the  flat 
rate  user  fee  with  an  hourly  rate  user 
fee. 

If  this  proposed  rule  is  adopted,  the 
user  fees  for  shipments  that  involve 
large  numbers  of  animals  could  decline 
because  the  user  fees  would  be  based  on 
the  time  necessary  to  provide  the 
services  rather  than  the  size  of  the 
shipment.  For  shipments  that  involve 
small  numbers  of  animals,  the  user  fees 
could  increase  or  decrease,  depending 
upon  the  number  of  animals  inlhe 
shipment,  the  amount  of  time  required 
to  provide  the  required  services,  and  the 
time  of  arrival.  Currently,  after-houirs 
arrivals  at  air,  ocean,  and  rail  ports  are 
subject  to  reimbursable  overtime  in 
addition  to  the  flat  rate  user  fee. 
However,  imder  this  proposed  rule, 
after-hours  arrivals  would  be  subject  to 
the  premium  hourly  rate  user  fee. 

Any  entity  that  uses  APHIS'  services 
that  are  subject  to  user  fees  may  be 
affected  by  this  proposed  rule.  The 
entities  who  would  be  most  affected  by 
this  proposed  rule  are  importers.  The 
Small  Business  Administration's  criteria 
for  a  small  entity  engaged  in  importing 
and  exporting  live  animals,  poultry,  and 
birds  is  one  whose  total  sales  are  less 
than  $5  million  annually.  However,  the 
number  of  entities  who  specifically 
trade  in  live  animals  and  who  woiild 
qualify  as  a  small  entity  under  this 
definition  cannot  be  determined.  Data 
from  the  Biireau  of  Census  show  that  in 
1995  the  majority  of  agricultural  entities 
who  dealt  in  grade  animals  can  be 
considered  small,  except  those  entities 
who  dealt  exclusively  in  purebred  or 
registered  animals. 

The  degree  to  which  an  entity  could 
be  affected  by  changes  in  user  fees 
depends  on  its  market  power  or  the 
ability  to  which  costs  could  be  absorbed 
or  passed  on  to  buyers.  Without 
information  on  either  profit  margins  or 
operational  expenses  of  the  affected 
entities,'  or  the  supply  responsiveness 


of  the  affected  industry,-<he  scale  of 
economic  impacts  cannot  be  precisely 
predicted. 

This  proposed  rule  should  have  a 
minimal  effect  on  large  and  small 
importers.  As  previously  indicated,  the 
total  hoiu'ly  user  fees  collected  should 
not  be  significantly  different  fi-om  the 
total  flat  rate  user  fees  that  have  been 
previously  collected  for  the  same 
services.  For  those  entities  who  do 
experience  a  change  in  the  fee  amoimt, 
the  economic  effect  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform,  ff  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

The  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents, 
Exports,  Imports,  Poultry  and  poultry 
products,  Quarantine.  Reporting  and 
recordkeeping  requirements,  Tests. 

Accordingly,  we  propose  to  amend  9 
CFR  part  130  as  follows: 

PART  13(K-USER  FEES 

1.  The  authority  citation  for  part  130 
would  be  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622;  19 
U.S.C.  1306;  21  U.S.C.  102-105,  111,  114. 
114a,  134a,  134c,  134d.  134f,  136,  and  136a; 
31  U.S.C.  3701,  3716,  3717,  3719,  and  3720A; 
7  CFR  2.22,  2.80,  and  371.2(d). 

2.  In  §  130.7,  the  section  heading  and 
the  introductory  text  ia  paragraph  (a) 
would  be  revised  to  read  as  follows: 

§  1 30.7    User  fees  for  import  or  entry 
services  for  Kve  animals  st  land  border 
ports  slong  ttie  United  States-Canada 
border. 

(a)  User  fees,  with  a  minimum  fee  of 
$16.50,  for  live  animals  presented  for 


'  Profits  for  sales  of  small  entities  are  proprietary 
in  nature  and  are  not  a  part  of  the  public  record. 


^The  measurement  of  supply  responsiveness 
would  provide  information  on  the  likely  effect  on 
an  entity's  production  due  to  changes  in  operating 
costs. 
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importation  into  or  entry  into  the 
United  States  through  a  land  border  port 
along  the  United  States-Canada  border, 
are  listed  in  the  following  table.  The 
person  for  whom  the  service  is  provided 
and  the  person  requesting  the  service 
are  jointly  and  severally  liable  for 
payment  of  these  user  fees  in 
accordance  with  §§  130.50  and  130.51. 
*    "•  «        *        *        • 

3.  Section  130.9  would  be  revised  to 
read  as  follows: 

§  1 30.9    Hourly  user  fees  for  import  or 
entry  services. 

(a)  User  fees  for  import  and  entry 
services  listed  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section  will  be 
calculated  at  $56.00  per  hoiu",  or  $14.00 
per  quarter  hour,  with  a  minimum  fee 
of  $16.50,  for  each  emplpyee  required  to 
perform  the  service.  The  person  for 
whom  the  service  is  provided  and  the 
person  requesting  the  service  are  jointly 
and  severally  liable  for  payment  of  these 
user  fees  in  accordance  with  §§  130.50 
and  130.51. 

(1)  Services  provided  to  live  animals 
for  import  or  entry  at  air,  ocean,  and  rail 
ports; 

(2)  Conducting  inspections,  including 
laboratory  and  facility  inspections, 
required  to  obtain  permits  either  to 
import  animal  products,  organisms  and 
vectors,  or  to  maintain  compliance  with 
import  permits; 

(3)  Obtaining  samples  required  to  be 
tested  either  to  obtain  import  permits  or 
to  ensure  compliance  with  import 
permits; 

(4)  Supervising  the  opening  of  in- 
bond  shipments;  and 

(5)  Other  import  or  entry  services  not 
specified  elsewhere  in  this  part. 

(b)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  conU-oi  numbers  0579-0055 
and  0579-0094) 

Done  in  Washington,  DC,  this  24th  day  of 
May  1999. 
Joan  M.  Amoldi, 

Acting  AdministratOT,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  99-13620  Filed  5-27-99;  8:45  am] 
HLLMG  CODE  3410-34-^ 


DEPAFTTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AirsiMce  Docket  No.  99-ASO-«] 

Proposed  Establishment  of  Class  E 
Airspace;  Avon  Parle,  FL 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  sdrspace  at  Avon  Park, 
FL.  A  Global  Positioning  System  (GPS) 
Runway  (RWY)  9  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  for  Avon  Park  Municipal 
Airport.  As  a  result,  controlled  airspace 
extending  upward  from  700  feet  Above 
Groimd  Level  (AGL)  is  needed  to 
accommodate  the  SLAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Avon  Park  Mimicipal  Airport.  The 
operating  status  of  the  airport  will 
change  from  Visual  Flight  Rules  (VFR) 
to  include  IFR  operations  concurrent 
with  the  publication  of  the  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  June  28, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-8,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regvdatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
ASO-8."  the  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 


date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Commimications  must 
identify  the  notice  nimiber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Avon  Park, 
FL.  A  GPS  RWY  9  SL\P  has  been 
developed  for  Avon  Park  Mimicipal 
Airport.  As  a  result,  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Avon  Park 
Municipal  Airport.  The  operating  status 
of  the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
the  publication  of  the  SIAP.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (202)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 


as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  comp.,  p.  389. 

§71.1    [Amended] 

2.  the  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
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AS0GAE5    Avon  Park,  FL  [New] 

Avon  Park  Municipal  Airport,  FL 
(Lat.  27°35'28"  N,  long  81°31'40"  W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  6.6-mile  radrus  of  Avon  Park 
Municipal  Airport,  excluding  that  airspace 
within  the  Sebring,  FL  Class  E  airspace  area.. 
***** 

Issued  in  College  Park,  Georgia,  on  May  10, 
1999. 

Nancy  B.  Sheiton. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  99-13638  Filed  5-27-99;  8:45  am] 
BHJJNG  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 

14  CFR  Part  91  14  CFR  Part  108 


[Docket  No.  29279;  Notice  No.  99-06] 

RIN2120-AG79     - 

Airspace  and  Flight  Operations 
Requirements  for  Kodak  Albuquerque 
International  Balloon  Fiesta; 
Albuquerque,  NM;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  EK3T. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
notice  of  proposed  rulemaking  (NPRM), 
which  was  published  on  May  18, 1999 
(64  FR  27160).  The  NPRM  proposed  a 
Special  Federal  Aviation  Regulation, 
applicable  for  the  periods  of  October  2 
through  October  10,  1999,  and  October 
7  through  October  15,  2000,  to  establish 
a  temporary  flight  restriction  area  for  the 
1999  and  2000  Kodak  Albuquerque 
International  Balloon  Fiestas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring.  telephone  (202)  267- 
8783. 

Correction  of  Publication 

In  proposed  rule  FR  Doc.  99-12517. 
published  on  May  18, 1999  (64  FR 
27160),  on  page  27160,  make  the 
following  corrections: 

1.  On  page  27160,  in  column  1,  in  the 
ADDRESSES  section,  beginning  on  line  3, 
correct  the  address  "U.S.  Department  of 
Transportation  Dockets,  Docket  No. 
29279,  400  Seventh  Street  SW.,  Room 
Plaza  401,  Washington,  DC  20590",  to 
read  "Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Attn.:  Rules 
Docket  (AGC-200),  Docket  No.  29279, 
Room  91 5G,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591". 

2.  On  page  27160,  in  colimui  2, 
starting  on  line  2.  correct  the  words 
"duplicate  to  the  DOT  Rules  Docket 
address  specified  above",  to  read 
"triplicate  to  the  Rules  Docket  address 
specified  above". 

Issued  in  Washington,  DC  on  May  24. 
1999. 

Donald  P.  Byne, 

Assistant  Chief  Counsel,  Regulations 
Division. 

[FR  Doc.  99-13639  Filed  5-27-99;  8:45  am] 

BILUNO  CODE  491&-19-M 


[Docket  No.  FAA-1999-5536;  Notkw  No.  99- 
05] 

RiN  2120-AG51 

Security  of  Checked  Baggage  on 
Flights  Within  the  United  States; 
Correctton 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  This  dociunent  corrects  the 
preamble  of  a  proposed  rule  published 
in  the  Federal  Register  of  April  19, 1999 
(64  FR  19220).  That  document  proposed 
that  each  certificate  holder  required 
under  section  108.5  to  adopt  and 
implement  an  FAA-approved  secmity 
program  screen  checked  baggage  or 
conduct  passenger-to-bag  matching  for 
operations  within  the  United  States 
when  using  an  airplane  having  a 
passenger  seating  configuration  of  more 
than  60  seats. 

FOR  FURTHER  INFORMATION  CONTACT:  Lon 
Siro,  (202)  267-341^. 

Correction 

In  proposed  rule  FR  Doc.  99-9635, 
published  in  the  Federal  Register  of 
April  19, 1999  (64  FR  19220),  make  the 
following  corrections  to  the  "Economic 
Evaluation  Summary"  section  under 
SUPPLEMENTARY  INFORMATION. 

1.  On  page  19232,  in  the  second 
column  of  text,  first  full  paragraph, 
thirteenth  hne,  correct  "(from  Table  7)" 
to  read  "(from  Table  1)". 

2.  On  page  19235,  in  the  second 
column  of  text,  in  the  seventh  line  from 
the  top,  correct  "For  years  2000-2009" 
to  read  "For  each  of  the  years  2000- 
2009". 

3.  On  page  19235,  in  the  third  column 
of  text,  in  the  seventeenth  and 
eighteenth  lines  from  the  bottom, 
remove  ",  as  shown  in  table  llB". 

4.  On  page  19238,  third  column,  in 
paragraph  "c.  Estimates  of  Future  Costs 
of  Compliance  of  the  Federal  Mandate," 
in  the  thirteenth  line  of  the  paragraph, 
correct  "approximately  $234  million  per 
year"  to  read  "approximately  $283 
million  per  year". 

Issued  in  Washington,  DQ  on  May  24, 
1999. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel,  Office  of  Chief 
Counsel. 

[FR  Doc.  99-13640  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

22CFRPart22 

[Public  Notice  3065] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  EmtMSSies  and  Consulates 

AGENCY:  Bureau  of  Consular  Affairs, 
State  Department. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Department's  Schedule  of  Fees  for 
Consular  Services  by  exempting 
members  of  UN  observer  missions  and 
their  immediate  family  members  from 
paying  a  visa  processing  fee  and  a  visa 
issuance  fee  when  obtaining  a  visa  to 
enter  the  United  States  as  a  UN 
observer.  Members  of  most  of  the  32 
permanent  UN  observer  missions  are 
currently  issued  visas  without  charge 
when  entering  the  United  States  to 
participate  as  observers.  This  proposed 
rule  would  exempt  from  fees  members 
of  those  UN  observer  missions  not 
currently  designated  by  Executive  Order 
as  otherwise  exempt. 
DATES:  Comments  must  be  received  in 
the  Department  no  later  than  June  28, 
1999. 

ADDRESSES:  Commenters  must  send 
comments  in  duplicate  to:  Office  of  the 
Executive  Director,  Bureau  of  Consular 
Affiiirs,  Department  of  State, 
Washington,  DC  20520-4818,  telephone 
(202)  647-3682;  telefax  (202)  647-3677. 
FOR  FURTHER  INFORMATION  CONTACT:  Alcy 
Frelick,  Office  of  the  Executive  Director, 
Biueau  of  Consular  Affairs,  Department 
of  State,  telephone  (202)  647-3682; 
telefax  (202)  647-3677. 
SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  10718  of  Jime  27, 
1957,  authorizes  the  Secretary  of  State 
to  establish  fees  to  be  charged  for 
official  services  by  embassies  and 
consulates.  All  consiilar  fees  and 
exemptions  therefrom  must  be  reflected 


in  the  Schedule  of  Fees  for  Consular 
Services.  Certain  persons  are  exempted 
by  law  from  pa)mient  of  specific  fees. 
(These  statutory  exemptions  are  noted 
in  the  fee  schedule.) 

Under  the  Headquarters  Agreement 
with  the  United  Nations,  the  United 
States  provides  visas  for  persons  on  UN 
business.  Article  IV,  Section  13,  states, 
"When  visas  are  required  for  persons 
referred  to  in  (Section  11),  they  shall  be 
granted  without  charge  and  as  promptly 
as  possible."  Members  of  UN  observer 
missions  are  covered  under  Section  11. 
part  (5),  and  should  therefore  be  granted 
visas  without  charge  under  Section  13. 

There  are  cvurently  32  permanent 
observer  missions  at  the  UN  in  New 
York.  They  include  non-member  states, 
intergovernmental  organizations  and 
other  entities  invited  to  participate  as 
observers.  The  ciurent  Schedule  of  Fees 
(63  FR  5098,  as  amended  by  AG5  FR 
6585-867)  exempts  from  visa  processing 
fees  only  those  members  of  UN  observer 
missions  who  are  entitled  to  A,  G,  C-2, 
C-3  or  NATO  visas  or  from  visa 
issuance  fees  those  who  are  entitled  to 
diplomatic  (courtesy)  visas.  While  these 
categories  cover  the  majority  of  observer 
mission  members,  there  are 
approximately  25-40  members  of  UN 
observer  missions  who  are  not 
exempted  from  the  visa  fees  imder  the 
current  Schedule  of  Fees. 

In  order  to  carry  out  the  UN 
Headquarters  Agreement,  the 
Department  proposes  to  amend  the 
Schedule  of  Fees  to  reflect  the 
entitlement  of  these  observer  mission 
members  to  exemption  from  all  visa 
fees. 

Amendments  to  22  CFR  Part  22 

The  Department  is,  therefore, 
proposing  to  add  a  new  entry  designated 
as  paragraph  (f)  under  item  55  (visa 
processing  fee)  and  a  new  entry 
designated  as  paragraph  (e)  under  item 
57  (visa  issuance  fee)  of  22  CFR  part  22, 
§  22.1.  These  entries  would  reflect  an 
exemption  from  both  the  nonimmigrant 
visa  processing  fee  and  the 
noninunigrant  visa  issuance  fee  for 


"members  and  staff  of  an  observer 
mission  to  United  Nations  Headquarters 
recognized  by  the  UN  General 
Assembly,  and  their  immediate 
families." 

Regulatory  Findings 

The  Department  does  not  consider 
this  rule  to  be  a  major  rule  for  purposes 
of  E.O.  12291.  The  Department  does  not 
expect  the  rule  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  This  rule  does  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 
The  Department  has  reviewed  the  rule 
as  required  by  E.O.  12988  and 
determined  it  to  be  in  compliance.  This 
rule  is  exempt  bom  E.O.  12866,  but  the 
Department  has  reviewed  the  rule  to 
ensure  consistency  with  the  objectives 
of  the  Executive  Order,  and  the  Office 
of  Management  and  Budget  has 
determined  this  nUe  would  not 
constitute  a  significant  regulatory  action 
under  E.O.  12866. 

Proposed  Rule 

List  of  Subjects  in  22  CFR  Part  22 

Consular  services.  Fees,  Passports  and 
visas.  Schedule  of  consular  fees. 

Accordingly,  this  rule  proposes  to 
amend  22  CFR  part  22  as  follows: 

PART  22— [AMENDED] 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1153  note.  1351. 1351 
note;  22  U.S.C.  214,  4201,  4206,  4215.  4219; 
31  U.S.C.  9701;  E.O.  10718,  22  FR  4632,  3 
CFR,  1954-1958  Comp.,  p.  382;  E.O.  11295, 
31  FR  10603,  3  CFR,  1966-1970  Comp..  p. 
570. 

2.  Section  22.1  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (f) 
to  item  No.  55  and  a  new  paragraph  (e) 
to  item  No.  57  to  read  as  follows: 

§  22.1    Schedule  of  fees. 


(55)  •  *  * 

(f)  Memt)ers  and  staff  of  an  observer  mission  to  United  Nations  Headquarters  recognized    No  fee. 
by  ttie  UN  General  Assembly,  and  their  immediate  families. 


(57)  •  •  • 

(e)  Members  and  staff  of  an  observer  mission  to  United  Nations  Headquarters  recognized    No  fee. 
by  ttie  UN  General  Assembly,  and  their  immediate  families. 
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Dated:  May  17, 1999. 
Bonnie  R.  Cohen. 

Under  Secretary  for  Management. 

(FR  Doc.  99-13213  Filed  5-27-99;  8:45  am) 

BILUNG  CODE  4710-Oe-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  VII  Docket  No.  MO  060-1060:  FRL- 
6351-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  state  of 
Missouri  to  amend  the  fugitive  dust 
rule.  The  proposed  revisions  amend  the 
state  fugitive  dust  rule  in  order  to 
provide  an  exemption  for  adverse  or 
imusual  weather  conditions.  The 
fugitive  dust  rule  is  necessary  to  help 
maintain  compliance  with  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter. 

DATES:  Comments  must  be  received  on 
or  before  Jime  28, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Aaron  Worstell, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,913-551-7787. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Miimesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
S.W..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Worstell,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Miimesota 
Avenue,  Kansas  City,  Kansas  66101, 
913-551-7787. 

SUPPLEMENTARY  INFORMATION: 
Background 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensiue  that  state  air  quality 


meets  the  NAAQS  estabUshed  by  EPA. 
These  ambient  standards  are  established 
under  section  109  of  the  CAA  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  CO,  nitrogen 
dioxide,  ozone,  lead,  PMio,  and  sulfur 
dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

The  CAA  requires  each  state  to  have 
a  Federally  approved  SEP  which  protects 
air  quality,  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SEPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  pubUc  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
may  submit  the  adopted  provisions  to 
EPA  and  request  that  these  provisions 
be  included  in  the  Federally  enforceable 
SIP.  EPA  must  then  decide  on  an 
appropriate  Federal  action,  provide 
public  notice  on  this  action,  and  seek 
additional  public  comment  regarding 
this  action.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  a  final  action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  imder 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  were  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  Sff  is  primarily 
a  state  function.  However,  once  the 
regulation  is  Federally  approved.  EPA 


and  the  public  may  take  enforcement 
action  against  violators  of  these 
regulations. 

What  Is  Being  Acted  on  in  This 
Document? 

On  January  21, 1998,  EPA  approved 
revisions  to  the  Missoiui  SIP  which 
included  the  addition  of  rule  10  CSR 
10-6.170,  Restriction  of  Particulate 
Matter  to  the  Ambient  Air  Beyond  the 
Premises  of  Origin  (see  63  FR  3037). 
Subsequently,  on  November  25,  1998, 
Missouri  submitted  an  amended  10  CSR 
10-6.170  (the  fugitive  dust  rule)  to  EPA 
and  requested  that  it  be  included  as  part 
of  the  SIP.  It  is  the  amended  fugitive 
dust  rule  for  which  EPA  is  proposing 
approval  today. 

In  general,  the  fugitive  dust  rule  limits 
fugitive  dust  emissions  onto  adjacent 
property  and  into  the  atmosphere.  The 
rule  achieves  this  by  prohibiting  the 
deposition  of  particulate  matter  onto 
surroimding  property  and  by  restricting 
visible  emissions.  In  addition,  the  rule 
requires  that  reasonable  control 
measiues  be  used  to  correct  any 
noncompliance  situation  that  may  occur 
and  lists  several  typical  fugitive  dust 
control  measures.  Finally,  the  rule 
provides  specific  exemptions  where  the 
fugitive  dust  nUe  woidd  not  be  practical 
(e.g.,  agricultural  operations  such  as 
tilling). 

The  amended  fugitive  dust  rule 
proposed  here  today  adds  an  exemption 
for  activities  that  would  otherwise  be 
subject  to  control  requirements  except 
for  the  occurrence  of  adverse  or  unusual 
weather  conditions.  These  weather 
conditions  include,  but  are  not  limited 
to:  high  winds,  extended  dry  weather 
periods,  and  extreme  cold  weather 
periods.  However,  the  staff  director  has 
the  discretion  to  determine  what 
constitutes  "adverse  or  unusual 
weather."  The  fugitive  dust  rule  is 
applicable  throughout  the  state  of 
Missouri. 

EPA  beUeves  that  the  exemption 
merely  recognizes  that  fugitive 
emissions  may  occur  despite  the 
application  of  reasonable  control 
measures  and  that,  in  some  instances, 
conditions  beyond  the  control  of  the 
source  owner  or  operator  may  cause 
fugitive  dust  emissions  beyond  the 
property  line  of  the  soiut:e.  In  such 
cases,  the  nde  provides  authority  for  the 
state  to  exempt  soiuces  fi'om  the 
prohibition. 

In  addition  to  the  new  exemption,  the 
amendments  include  minor 
renumbering  and  wording  changes 
which  are  unsubstantial  and  do  not 
effect  the  application  or  requirements  of 
the  rule. 
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The  proposed  SIP  revisions  are 
amendments  to  a  regulation  necessary  to 
help  maintain  compliance  with  the 
particulate  matter  NAAQS  in  Missouri. 

What  Action  Is  Being  Proposed  by  EPA? 

EPA  is  proposing  to  approve  revisions 
to  the  SIP  submitted  by  the  state  of 
Missouri  on  November  25, 1998, 
amending  rule  10  CSR  10-6.170, 
Restriction  of  Particulate  Matter  to  the 
Ambient  Air  Beyond  the  Premises  of 
Origin. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Adminis^ative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entiUed 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovenmiental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  proposal  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  proposal  does  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  E.O.  12875  do  not 
apply  to  this  proposal. 


C.  E.O.  13045 

Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997) 
applies  to  any  nde  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposal  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regiUation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  comp4iance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposal  does  not 
significanUy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  proposal. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 


analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  proposal  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  imder  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a  . 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  would  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
proposes  to  approve  preexisting 
requirements  under  state  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  govenmients,  or  to 
the  private  sector,  would  result  from 
this  action. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Particiilate  matter. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  18. 1999. 
Wiiliam  Rice, 

Acting  Regional  Administrator,  Region  VH. 
(FR  Doc.  99-13660  Filed  5-27-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[FRL-6351-4] 
RIN-2050-AE54 

Potential  Revisions  to  the  Land 
Disposal  Restrictions  Mercury 
Treatment  Standards 

agency:  Environmental  Protection 
Agency. 

ACnON:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  considering 
publication  of  a  proposed  rule  to  revise 
the  40  CFR  part  268  Land  Disposal 
Restrictions  (LDR)  treatment  standards 
applicable  to  mercury-bearing  wastes. 
This  ANPRM  is  intended  to  give 
advance  notice  of  EPA's  comprehensive 
reevaluation  of  the  treatment  standards 
for  mercury-bearing  hazardous  wastes  as 
well  as  various  options,  issues,  and  data 
needs  related  to  potential  mercury 
treatment  standard  revisions.  The 
Agency  requests  additional  data  and 
comments  on  these  issues  and  options. 
DATES:  Written  and  electronic  comments 
in  response  to  this  ANPRM  must  be 
received  on  or  before  July  27, 1999. 
ADDRESSES:  Commenters  should  submit 
an  original  and  two  copies  of  their 
comments  referencing  Docket  No.  F- 
1999-MTSP-FFFFF  to:  the  RCRA 
Information  Center  (RIC),  U.S. 
Environmental  F*rotection  Agency 
Headquarters  (5305W),  401  M  Street, 
SW,  Washington,  D.C.  20460.  Courier 
deliveries  of  comments  shovdd  be 
submitted  to  the  RIC  at  the  address 
listed  below.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to: 

RCRA-docket@epamail.epa.gov. 
Comments  in'elec^nic  format  should 
also  be  identified  by  the  docket  niunber 
F-1999-MTSP-FFFFF.  Submit 
electronic  comments  as  an  ASCII  file 
and  avoid  the  use  of  special  characters 
and  any  form  of  encryption.  If  possible, 
EPA's  Office  of  Solid  Waste  (OSW) 
would  also  like  to  receive  an  additional 


copy  of  the  comments  on  disk  in 
WordPerfect  6.1  file  format. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
imder  separate  cover  to:  Regina  Magbie, 
RCRA  CBI  Document  Control  Officer. 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA.  401  M  Street,  S.W..  Washington. 
D.C.  20460. 

The  Agency  will  consider  the  public 
comments  during  development  of  any 
proposed  rule  related  to  this  action.  The 
Agency  urges  commenters  submitting 
data  in  support  of  their  views  to  include 
with  the  data  evidence  that  appropriate 
quality  assiurance/quality  control '  (QA/ 
QC)  procedures  were  followed  in 
generating  the  data.  Data  that  the 
Agency  cannot  verify  through  QA/QC 
documentation  may  be  given  less 
consideration  or  disregarded  in 
developing  regulatory  options  for 
proposal  and  final  rules. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RIC,  located  at  Crystal  Gateway  One. 
1235  Jefferson  Davis  Highway,  First 
Floor,  Arlington,  Virginia.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  for  Federal 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  703-603-9230.  The  public 
may  copy  a  maximiun  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  docket  index  and  notice  are 
available,  electronically.  See  the 
SUPPLEMENTARY  INFORMATKM  section  for 
information  on  accessing  it. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C,  metropolitan  area, 
call  703-412-9810  or  TDD  703-412- 
3323. 

For  information  on  specific  aspects  of 
this  document,  contact  Rita  Chow. 
Office  of  Solid  Waste  (5302W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington.  D.C.  20460, 
703-308-6158,  e-mail  address: 
chow.rita@epa.gov. 
SUPPi^MENTARY  INFORMATION:  The 
docket  index  and  the  notice  are 
available  on  the  Internet.  From  the 
Worid  Wide  Web  (WWW),  type  http:// 
www.epa.gov/fBdrg8tr.  For  Uie  text  of 
the  notice,  choose:  Year/Month/Day. 
The  document  may  also  be  obtained 


■  Fof  guidance,  see  Final  Best  Demonstrated 
Available  Technology  (BOAT)  Background 
Document  for  Quality  Assurance/Quality  Control 
Procedures  and  Methodology;  USEPA,  October  23, 
1991. 


using  File  Transfer  Protocol  (FTP)  at: 
ftp:epa.gov. 

Login:  anonymous 

Password:  your  Internet  address 

Glossary  of  Acronyms 

APCD — Air  Pollution  Control  device 
ATON — Aid-to-Navigation 
ATTIC — Alternative  Technology 

Treatment  Information  Center 
BDAT — Best  Demonstrated  Available 

Technology 
BIF — Boiler  and  Industrial  Furnace 
BRS — Biennial  Reporting  System 
DOE — Department  of  Energy 
IMERC — hicineration  of  Wastes 

Containing  Organics  and  Mercury 

(Specified  Treatment  Method) 
LDR — Land  Disposal  Restrictions 
MACT — Maximum  Achievable  Control 

Technology 
NESHAP— National  Emissions  Standard 

for  Hazardous  Air  Pollutants 
NHWCS — ^National  Hazardous  waste 

Constituent  Survey 
PBT — Persistent,  Bioaccumulative,  and 

Toxic 
PCB — Polychlorinated  Biphenyls 
POTW— Publically  Owned  Treatment 

Works 
PSD — Prevention  of  Significant 

Deterioration  Permit 
RCRA — Resource  Conservation  and 

Recovery  Act 
RMERC— Roasting  or  Retorting  of 

Mercury-Bearing  Hazardous  Wastes 

(Specified  Treatment  Method) 
RREL — Risk  Reduction  Engineering 

Laboratory 
S/S — Solidification/stabilization 
SPC — Sulfur  Polymer  Cement 
TCLP — Toxicity  Characteristic  Leaching 

Procedure 
TOC — Total  Organic  Carbon 
TRI — Toxic  Release  Inventory 
VlSm — Vendor  Information  System  for 

Innovative  Treatment  Technology 
WMNP — ^Waste  Minimization  National 

Plan 
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B.  Existing  LDR  Regulations  for  Merciuy- 
Bearing  Wastes 

V.  Mercury  Treatment  Technologies-Roasting 

and  Retorting  of  Mercury  Wastes 

A.  Process  and  Regulation 

B.  Air  Emissions  from  Roasting  and 
Retorting 

C.  Request  for  Comment 

VI.  Mercury  Treatment  Technologies- 

Incineration  of  Mercury  Wastes 

A.  Current  Regulations 

B.  Characteristics  of  Mercury  in 
Incinerators  and  Current  Emission 
Control  Systems 

C.  Amount  of  Mercury  Emitted  from 
Incinerators  and  Other  Hazardous  Waste 
Combustors 

D.  General  Waste  Characterization  Data  on 
Mercury  in  Hazardous  Waste  Streams 

E.  EPA's  Re-Evaluation  of  the  IMERC 
Standard 

F.  Additional  Considerations  Related  to 
Alternatives  to  Incineration 

G.  Request  for  Comment 

VII.  Regulatory  Options  Involving  Source 
Reduction 

Vni.  Mixed  Wastes 

IX.  Discussion  of  Alternative  Treatment 

Technologies 

A.  Possible  Alternative  Technologies  to 
Retorting 

B.  Possible  Alternative  Technologies  to 
Incineration 

C.  Current  Mercury  Treatment  Companies 

D.  Request  for  Comment 

X.  Possible  Revisions  to  the  Mercury  LDRs 

A.  Purpose  of  ANPRM 

B.  Schedule 

C.  Impact  on  Small  Businesses 

D.  Impact  on  State  Programs 

XI.  Administrative  Requirements 

A.  Regulatory  Flexibility  Act 

B.  Executive  Order  13045 

I.  Introduction 

With  this  document,  the  Agency 
marks  the  beginning  of  a  comprehensive 
review  of  existing  RCRA  waste 
treatment  regulations  applicable  to 
mercury-bearing  wastes  and  of  our  effort 
to  revise,  if  necessary  and  appropriate, 
these  regulations  to  improve  treatment 
and  land  disposal  methods.  We  decided 
to  publish  an  ANPRM  at  this  time 
because  we  expect  to  benefit 
significantly  &t)m  early  public  input  on 
mercury  waste  generation  and 
treatment,  including  information  on 
alternative  treatment  technologies  and 
on  source  reduction  opportunities.  The 
nature  and  extent  of  amendments  to  the 
mercury  treatment  standards  have  not 
yet  been  determined.  Any  potential 
revisions  will  ultimately  be  based  on  the 
comments  we  receive  on  this  ANPRM, 
as  well  as  data  obtained  from  other 
sources  (e.g.,  ongoing  treatability 
studies).  As  warranted,  a  proposal  to 
amend  the  current  regulations  will 
appear  in  a  future  Federal  Register 
document. 


A.  Agency's  Concern  for  Mercury 

As  evidenced  by  EPA's  Mercury 
Study  Report  to  Congress  2,  mercury  is 
an  element  that  the  Agency  has  studied 
quite  extensively  in  recent  years. 
Moreover,  a  recent  Agency  Federal 
Register  notice  identified  mercury  as 
one  of  the  "53  persistent, 
bioaccumulative,  and  toxic  (PBT) 
chemicals  and  chemical  categories 
which  may  be  found  in  hazardous 
wastes  regulated  under  RCRA"  (63  FR 
60332,  November  9, 1998).  In  addition, 
the  EPA  Action  Plan  for  Mercury  ^  lists 
this  ANPRM  as  one  of  the  twelve  "most 
significant  actions  that  EPA  is 
imdertaking  to  deal  with  the  problem  of 
mercury  exposure." 

This  ANPRM  deals  with  a  small 
aspect  of  the  overall  mercury  problem, 
this  being  the  treatment  and  disposal  of 
mercury-bearing  hazardous  wastes. 
Nevertheless,  the  potential  problems 
that  exist  in  this  area  are  significant,  as 
mercury  can  both  leach  out  of 
hazardous  wastes  and  also  be  emitted 
from  the  various  treatment  processes. 

B.  Key  Issues  Addressed  in  the  ANPRM 

This  ANPRM  focuses  on  several  key 
issues  with  the  ciurent  LDR  mercury 
treatment  standards: 

Incineration — We  are  interested  in 
pursuing  further  the  issue  of  mercury  air 
emissions  from  incineration  units.  One 
of  the  original  premises  behind  the 
current  mercury  treatment  regulations 
was  that  incineration  would  be  a 
pretreatment  step  to  mercury  recovery, 
but  this  premise  should  be  re-exftmined 
at  this  point,  given  new  information 
about  incineration  of  mercury  wastes  as 
well  as  the  upcoming  Hazardous  Waste 
Combustion  rule.  Also,  we  currently 
allow  high  mercury,  low  organic  wastes 
to  be  incinerated,  but  alternative 
treatment  technologies  may  be 
preferable  for  these  wastes.  We  want  to 
investigate  the  impacts  of  reducing  the 
number  of  waste  types  allowed  or 
required  to  be  incinerated  (e.g., 
potentially  only  allow  high  organic,  low 
mercury  wastes,  or  organomercury 
wastes). 

Retorting — From  comments  on  this 
ANPRM,  we  hope  to  get  a  better  idea  of 
the  full  environmental  impact  of  our 
waste  treatment  standards.  Otu 
treatment  standards  requiring  recovery 
of  merciuy  via  retorting  are  a  case  in 
point.  For  example,  air  emissions  and 
the  disposal  of  the  residues  from 


2  "Mercury  Study  Report  to  Congress,"  Volumes 
I-Vin.  EPA-452/R-97-003.  December  1997. 

'  EPA  Action  Plan  for  Mercury  (Attachment  1  to 
"An  Agency-wide  Multi-media  Strategy  for  Priority 
PBT  Pollutants")  can  be  found  at  www.epa.gov/ 
opptintr/pbt/pbtstrat.htm. 


secondary  production  (i.e.,  recycling- 
oriented  processes)  ought  to  be  weired 
against  the  diminishing  benefits  of 
recovery  when  such  secondary 
production  exceeds  demand  for  the 
recycled  product.  In  some  cases,  direct 
treatment  for  disposal  could  have  some 
environmental  advantages  in  certain 
supply-demand  situations  that  have  not 
previously  been  fully  appreciated.  We 
also  want  to  investigate  whether 
retorting  (i.e.,  thermal  recovery)  is 
currently  required  for  wastes  that  are 
either  not  amenable  to  or  are 
inappropriate  for  (e.g.,  mixed  wastes) 
this  treatment.  Finally,  although  several 
factors  suggest  that  retorting  emissions 
are  not  significant,  we  still  want  to 
determine  if  there  are  data  that  support 
this  suggestion. 

Source  Reduction  Options — EPA 
developed  the  current  treatment 
regulations  under  «tatutory  deadlines 
that  impeded  the  exploration  of 
potential  source  reduction  technologies 
that  could  reduce  or  eliminate  the 
generation  of  mercury-bearing  wastes 
from  many  sources.  The  ANPRM 
contains  a  discussion  of  this 
investigation  and  potential  options  that 
might  provide  additional  incentives  for 
decreasing  the  amount  of  mercury  in 
hazardous  waste. 

n.  Background 

A.  Mercury  in  the  Environment 

Control  of  the  environmental  risks 
posed  by  mercury  is  a  complex  problem 
for  a  number  of  reasons.  First,  mercury 
and  its  compounds  are  mobile  in  the 
environment.  Elemental  mercury  is 
volatile  under  both  ambient  and 
combustion  temperatures  and  is 
released  into  the  environment  mostly 
through  air  emissions  from  commercial 
and  industrial  sources.  It  can  remain  in 
the  atmosphere  for  up  to  one  year,  and 
hence  can  be  widely  dispersed  and 
transported  thousands  of  miles  from  the 
source  of  the  emissions.  When  in  the 
form  of  mercury  salts,  mercury  air 
emissions  are  deposited  more  locally. 

Second,  multiple  pathways  exist  tor 
exposiu-e.  The  risks  associated  with 
various  exposure  pathways  depend 
strongly  on  the  chemical  form  (i.e., 
species)  of  mercury  involved.  After 
deposition  frt)m  the  atmosphere, 
mercury  can  be  methylated  (especially 
in  water  bodies)  to  form  the  more  toxic 
and  bioaccumulative  methylmercury. 
Exposure  to  levels  of  methylmercury 
found  in  fish  taken  from  polluted  water 
bodies  has  been  associated  with 
neurological  and  developmental  defects 
in  humans,  with  the  developing  fetus 
most  at  risk.  To  reduce  the  risks  of 
exposure  to  methylmercury  over  time. 
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cost-effective  strategies  are  needed  both 
domestically  and  internationally  to 
minimize  the  generation  of  mercury- 
bearing  hazardous  wastes. 

Some  evidence  suggests  that,  because 
mercury  is  a  persistent, 
bioacciunulative,  and  toxic  (PBT) 
substance,  small  releases  may  contribute 
to  the  build  up  of  merciuy  in  the 
envirormient,  especially  die  aquatic 
environment,  over  time,  which  may 
increase  the  potential  for  environmental 
and  hiunan  health  impacts. 
Consequently,  EPA  is  looking  at 
whether  we  may  need  to  change  the 
LDR  mercury  treatment  standards. 

B.  The  Resource  Conservation  and 
Recovery  Act 

One  objective  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA) — the  major  hazardous  waste 
statute — is  to  minimize  the  generation  of 
hazardous  waste  and  the  land  disposal 
of  hazardous  waste  by  encouraging 
process  substitution,  materials  recovery, 
properly  conducted  recycling  and  reuse, 
and  treatment  (see  RCRA  section  1003). 
To  further  this  objective,  the  Agency  has 
set  as  goals  of  its  Waste  Minimization 
National  Plan  (WMNP)  *  to: 

•  Reduce,  as  a  nation,  the  presence  of 
the  most  persistent,  bioacounulative, 
and  toxic  (PBT)  chemicals  in  RCRA 
hazardous  wastes  10  percent  by  the  year 
2000,  and  at  least  50  percent  by  the  year 
2005  (from  a  1991  baseline); 

•  Promote  source  reduction  (and 
recycling  where  RCRA  PBT  chemicals 
cannot  be  reduced  at  the  source)  over 
treatment  and  disposal  technologies; 
and 

•  Avoid  the  transfer  of  RCRA  PBT 
chemicals  across  environmental  media. 

Consistent  with  the  goals  of  RCRA 
and  the  WMNP,  the  Agency  s8eks  to 
reduce  the  generation  of  hazardous 
wastes  containing  mercury.  When  this  is 
not  feasible,  the  Agency  wants  to  look 
carefully  at  other  opportxuiities  to 
improve  the  recycling  and  treatment  of 
residual  mercury-bearing  waste  to 
further  reduce  air  emissions,  the 
mobility  of  mercury  species  at  the  time 
of  disposal,  and  the  potential  for  futiu« 
biological  or  chemical  conversion  to 
other  mobile  and  bioaccumulative 
species  of  mercury. 


<  Waste  Minimization  National  Plan,  USEPA. 
1994.  EPA530-R-94-045. 


C.  Mercury  Treatment  Standards 

EPA  established  treatment  standards 
for  mercury-bearing  wastes  as  part  of 
two  rulemakings.  The  LDR  First  Third 
final  rule  (53  FR  31166,  August  17, 
1988)  established  standards  for  RCRA 
hazardous  waste  code  K071  (brine 
piuification  muds  from  the  mercury  cell 
process  in  chlorine  production,  where 
separately  prepurified  brine  is  not 
used),  and  the  LDR  Third  Third  final 
rule  (55  FR  22569,  June  1, 1990) 
established  standards  for  five  additional 
RCRA  mercury-bearing  waste  codes: 
D009,  characteristic  mercury  wastes; 
K106,  wastewater  treatment  sludge  from 
the  mercury  cell  process  in  chlorine 
production;  P065,  mercury  fulminate 
wastes;  P092,  phepyl  mercuric  acetate 
wastes;  and  U151,  miscellaneous 
merciuy  wastes. 

For  all  of  these  wastes,  EPA 
established  two  treatment  subcategories: 
a  high  mercury  subcategory,  which 
includes  wastes  with  a  total  merciuy 
concentration  greater  than  or  equal  to 
260  mg/kg;  and  a  low  mercury 
subcategory,  which  includes  wastes 
with  a  total  mercury  concentration  less 
than  260  mg/kg. 

•  High  merciuy  wastes  are  required  to 
be  roasted  or  retorted  ("RMERC"),  or 
incinerated  ("IMERC")  if  organics  are 
present.  RMERC  residues  must  then 
meet  a  numerical  treatment  standard  of 
0.20  mg/L  prior  to  land  disposal,  as 
measured  by  the  toxicity  characteristic 
leaching  procedure  (TCLP).  IMERC 
residues  must  meet  a  numerical 
treatment  standard  of  0.025  mg/L  TCLP. 

•  Low  mercury  wastes  are  not  subject 
to  a  specific  technology  for  treatment 
but  must  meet  a  numerical  treatment 
standard  of  0.025  mg/L  TCLP. 

m.  Mercury  Hazardous  Waste 
Generation  and  Management 

A.  Industries  Generating  Mercury- 
Bearing  Wastes 

Industrial  use  of  merciuy  in  the  U.S. 
has  been  on  the  decline  in  recent  years. 
Also,  mercury  is  no  longer  produced 
from  mercury  ore  in  the  United  States, 
as  the  last  mercury  ore  mine  closed  in 
1990.  However,  mercury  is  still 
produced  as  a  byproduct  from  the 
mining  of  gold  ores  and  from  secondary 
production.  Nearly  all  of  the  mercury 
used  in  the  United  States  is  derived 
from  secondary  sources.  Common 


secondary  sources  include  spent 
batteries,  chlor-alkali  wastewater 
sludges,  mercury  vapor  and  fluorescent 
lamps,  dental  amalgams,  electrical 
apparatus,  and  measuring  instruments. 
The  secondary  producers  typically  use 
high-temperature  roasting  and  retorting 
to  recover  mercury  from  the  materials 
and  distillation  to  purify  contaminated 
liquid  mercury  metal. 

Data  on  estimated  industrial  demand 
for  mercury  show  a  general  decline  in 
domestic  mercury  use  since  demand 
peaked  in  1964.  Table  1  describes  the 
mercury  production  and  consumption 
in  the  U.S.  for  1990-1997.  In  1997,  346 
metric  tons  of  mercury  were  used  in 
industrial  processes,  389  metric  tons 
were  produced  by  secondary  merciuy 
producers  (i.e.,  producers  recovering 
mercury  from  waste  products),  134 
metric  tons  were  exported,  and  164 
metric  tons  were  imported.  These 
figures  continued  the  trend  since  1995 
of  secondary  production  exceeding 
industrial  consumption.'  Domestic 
demand  fell  by  more  than  75%  between 
1988  (1503  metric  tons)  and  1997  (346 
metric  tons).  Much  of  this  decline  can 
be  attributed  to  the  elimination  of 
mercury  as  a  paint  additive  and  the 
reduction  of  mercury  in  batteries.  Other 
reasons  for  the  reduction  include  the 
military  phase-out  of  mercury  fulminate 
as  a  primer  in  military  explosives  and 
the  decline  in  the  number  of  chlor-alkali 
facilities  using  the  mercury  cell  method 
of  chlorine  production.  Use  of  mercury 
by  other  source  categories  remained 
essentially  the  same  between  1988  and 
1996.*  The  data  suggest  that  industrial 
manufacturers  who  use  mercury  are 
shifting  away  fitjm  its  use  except  where 
mercury  is  considered  essential. 
However,  mercury  consumption  in  the 
categories  of  Electrical  and  Electronic 
Uses  and  Instruments  and  Related 
Products  is  still  growing,  and  is 
expected  to  continue  to  grow  due  to  the 
increase  in  the  manufacture  of 
computers  and  other  electrical 
equipment.'' 


'  Robert  G.  Reese,  Jr.  US  Geological  Survey. 
Minerals  Information,  1997. 

*  Mercury  Study  Report  to  Congress,  USEPA, 
December  1997,  Volume  I:  Executive  Summary, 
page  3-8. 

'  The  Status  of  Mercury  in  the  United  States,  Draft 
2,  September  10, 1996,  page  A3-e. 
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Table  i.— Mercury  Production  and  Use  Statistics 

[Metric  tons] 


1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998E 

Mine  Production: 

448 
114 

108 
193 

15 
311 

52 
197 
720 

$249.22 
NA 

— Byproduct  from  gold  mines  

Secondary  Production: 

— Industrial         

58 

165 
215 
56 
786 
103 
313 
554 

$122.42 
NA 

64 

176 
103 
92 
977 
267 
436 
621 

$201.39 
NA 

W 
350 

W 
446 

W 
534 

W 
446 

W 
389 

W 
400 

— Govemment  ^ 

Imnnrl^  for  Consumotion   

40 
389 
543 
384 
558 

$186.51 
NA 

129 
316 
86 
469 
483 

$194.45 
NA 

377 
179 

321 
436 

$247.40 
NA 

340 
45 

164 
134 

200 

Exports                      

150 

Shipments  from  National  Defense  Stockpile  ^ 
Inriiictrv  Stocks  vaar-end*              

446 
372 

$261.65 
NA 

203 
346 

NA 
$159.52 

200 

IndiLstrial  Consumotion  freoorted)  

400 

Pnce,  average  dollars  per  flask: 

D  F  Goldsmith   

NA 

Free  market 

$180 

Source:  Robert  G.  Reese.  Jr,  US  Geological  Survey,  Minerals  Infonnation,  1997.  1999. 

E— Estimated.  W— withheld  for  confidentiality.  NA— Not  available  ^      ,  ^      ^  ■    i. 

1  Comprises  only  mercury  produced  at  McDermitt  Mine,  as  reported  in  Placer  Dome  Inc.  Annual  and  10-K  reports.  Tne  mine  was  closed  in  No- 
vember 1990. 
2 Secondary  mercury  shipped  from  U.S.  Department  of  Energy  stocks. 
3  Shipments  from  the  govemment  stockpile  were  suspended  in  1995. 
*  Stocks  at  consumers  and  dealers  only.  Mine  stocks  withheld  to  avoid  disclosing  proprietary  data. 


Table  2  presents  estimates  of  mercury 
emissions  from  the  EPA  Mercury  Study 
Report  to  Congress  (USEPA,  December 
1997),  and  national  emission  estimates 
for  hazardous  waste  combustors  for 
1990. 1994.  and  1997.  The  Report  to 
Congress  identifies  combustion  sources, 
including  utility  and  commercial/ 


industrial  boilers,  as  the  major  source  of 
mercury  emissions.  Hazardous  waste 
combustion  emissions  and  emissions 
from  secondary  mercury  production  are 
estimated  to  be  less  than  five  percent  of 
overall  mercury  emissions.  In  1990  and 
1994,  mercury  emissions  from 
hazardous  waste  combustion  sources 


totaled  approximately  6.4  metric  tons- 
per  year,  and  for  1997,  these  emissions 
decreased  to  approximately  6.0  metric 
tons  per  year.*  Table  2  shows  a  further 
breakdown  of  the  mercury  emissions 
contribution  from  each  hazardous  waste 
combustor  category. 


TABLE  2.— AVAILABLE  MERCURY  EMISSIONS  DATA 
[Metric  Tons] 


Area  sources 

Combustk)n  sources  

Manufacturing  sources  

Miscellaneous  sources  

Total  Air  emissions  

-HW  Cement  Kilns  

-HW  Incinerators 

-HW  Lightweight  Aggregate  Kilns 

Total  HW  Combustors  «<)  (%  of  total  emissions) 
Secondary  Hg  Production  <«>  (%  of  total  emissions)  . 


1990<'> 


213 


3.2 
2.9 
0.3 


6.4 


0.7 


1994('') 


3.1 

125.2 

14.4 

1.3 


144 


2.7 
3.5 
0.3 


6.4 
(4.4) 


0.4 
(0.3) 


1997t«) 


1.5 
4.4 
0.05 


6.0 


•Source  Category  Usting  for  Section  112(d)(2)  Rulemaking  Pursuant  to  Section  112(c)(6)  Requirements,  USEPA,  Apnl  10,  1998;  63  FR 
17338,  Table  1. 

«> Mercury  Study  Report  to  Congress,  USEPA,  December  1997,  Volume  I:  Executive  Summary,  page  3-6. 

"^Note  to  Laura  McKelvey,  USEPA,  from  Frank  Behan,  USEPA,  dated  July  1,  1998.  This  emissions  inventory  supports  the  mlemaking  to  revise 
the  technical  standards  for  hazardous  waste  combustion  facilities  and  will  be  included  in  a  technical  support  document  for  that  rule. 

■iTotal  HW  Combustor  emissions  (6.4  metric  tons)  are  a  subcategory  of  the  Combustion  source  emissions  (125.2  metric  tons)  that  appear  in 
the  Mercury  Study  Report  to  Congress  (see  note  "b"  above). 

'Secondary  Hg  Production  emissions  (0.4  metric  tons)  are  a  subcategory  of  the  Manufacturing  source  emissions  (14.4  metric  tons)  that  appear 
in  the  Mercury  Study  Report  to  Congress  (see  note  "b"  above). 


"  Wljen  interpreting  any  apparent  data  trends  in 
Table  2,  you  should  note  that  differences  in 
emissions  estimates  are  due  to  a  combination  of 


factors  including  actual  data  from  performance  in 
the  field,  revisions  to  our  estimation  methodology, 
and  changes  in  the  numl]er  of  facilities  operating 


within  each  category.  See  documents  noted  as 
sources  for  Table  2. 
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B.  Generation  of  Mercury-Bearing 
Hazardous  Wastes 

The  background  dooiment  "Analysis 
of  Current  Mercury  Waste  Generation 
and  Treatment"  in  the  docket  for  today's 
notice  includes  tables  that  break  down 
the  generation  of  mercury-;bearing 
hazardous  wastes  by  waste  code,  waste 
form,  and  SIC  Code  based  on  the 
National  Biennial  RCRA  Hazardous 
Waste  Report  (BRS)  database.^  While 
the  BRS  provides  a  general  idea  of  how 
much  hazardous  waste  is  generated,  the 
numbers  can  be  misinterpreted.  For 
example,  the  BRS  does  not  provide 
merciuy  concentrations  in  the  waste 
streams.  Therefore,  we  do  not  have  a 
good  estimate  for  the  total  amount  of 
mercury  that  is  treated  by  non- 
combustion  technologies  in  the  United 
States. 

Another  interpretive  issue  with  BRS 
data  is  that  some  waste  quantities  can  be 
overestimates  of  the  actual  amount  of 
waste  produced.  For  example,  some 
waste  streams  may  be  given  multiple 
waste  codes,  one  code  being  the  specific 
waste  code  (e.g.,  K071),  and  another 
code  being  the  general  characteristic 
code  (e.g.,  D009).  This  leads  to  an 
overestimate  of  the  actual  quantity 
generated. 

According  to  the  1995  BRS, 
approximately  12.2  million  metric  tons 
of  mercury-bearing  hazardous  waste 
(wastewater  and  nonwastewater)  were 
generated.  This  represents  an  increase 


from  the  1993  BRS  estimate  of  11.5 
million  metric  tons.  The  National 
Hazardous  Waste  Constituent  Survey 
(NHWCS),  which  was  designed  to 
correspond  with  1993  BRS  data, 
estimated  that  almost  19  million  metric 
tons  of  mercury-bearing  wastes  were 
managed.  This  NHWCS  was  created  by 
EPA's  Office  of  Solid  Waste  in  1996  and 
distributed  to  over  200  of  the  largest 
generators  and  managers  of  hazardous 
industrial  process  wastes  in  the  U.S. 
These  facilities  accoimt  for  over  90 
percent  of  the  total  waste  quantity  in  the 
hazardous  waste  universe  as  reported  in 
the  1993  BRS. 

The  NHWCS  also  included  estimates 
of  the  total  amount  of  mercury  managed 
by  treatment  technologies.  The  three 
technologies  that  were  listed,  and  their 
respective  mercury  quantities,  were 
"other  treatment,"  3257  metric  tons; 
"aqueous  inorganic  treatment,"  33 
metric  tons;  and  "landfill,"  30  metric 
tons.  In  the  "other  treatment"  category, 
one  facility  (DOE/WRSC  Savannah 
^River)  accoimts  for  approximately  98 
percent  of  the  total  constituent  quantity. 
Without  this  facility,  the  constituent 
total  for  "other  treatment"  would  be  5.6 
tons.  Since  the  sm^ey  was  voluntary 
and  limited  to  the  largest  waste  streams, 
it  is  likely  that  it  did  not  include  many 
retorters  and  incinerators  of  mercury 
(especially  high  subcategory  mercury) 
wastes. 

Table  3  presents  data  from  the  Toxics 
Release  Inventory  (TRI)  database.  The 

Table  3.— TRI  Data 

[Metric  Tons] 


TRI  is  an  information  soiurce  about  toxic 
chemicals  that  are  being  used, 
manufactiu«d,  treated,  transported,  or 
released  into  the  environment.  A  facility 
is  required  to  submit  a  TRI  report  if  it 
(1)  has  ten  or  more  full-time  employees, 
ahd  (2)  manufactures  or  processes  over 
25,000  pounds  of  the  approximately  600 
designated  chemicals  or  28  chemical 
categories  specified  in  the  regulations, 
or  uses  more  than  10,000  pounds  of  any 
designated  chemical  or  category,  and  (3) 
engages  in  certain  manufacturing 
operations  in  the  industry  groups 
specified  in  the  U.S.  Government 
Standard  Industrial  Classification  Codes 
(SIC)  20  through  39.  Federal  facilities 
also  are  required  to  report  following  an 
August  1995  Executive  Order. 

EPA  emphasizes  that  the  BRS  and 
NHWCS  data  presented  above  and  the 
emissions  data  in  Table  3  are  estimates 
that  may  overestimate  generation.  The 
Agency  welcomes  any  information  that 
may  help  to  construct  a  more  acciu^te 
picture  of  the  current  merciuy  waste 
universe.  This  would  include  current 
data  on  waste  generation  (types, 
quantities,  and  mennuy  concentrations 
in  the  wastes),  current  waste 
management  practices,  problems  and/or 
constraints  on  treating  or  recovering 
these  wastes,  as  well  as  information  on 
any  waste  minimization  activities  that 
may  have  been  implemented  to  reduce 
or  eliminate  waste  generation. 


TRI  total  production-related  waste: 

-Mercury 

-Mercury  compounds  

-Mercury  +  Mercury  compounds 
TRI  wastes  to  recycling: 

-Mercury 

-Mercury  compounds 

Mercury  +  Mercury  compounds  . 
TRI  mercury  +  mercury  compounds: 

Fugitive  air  emissions 

Stack  emissions 

Surface  water  discharges 

Underground  injection  , 

On-site  land  releases  , 

Off-site  disposal 

On-site  treatment 

Transfers  to  energy  recovery  

Transfers  to  treatment 

Transfers  to  POTWs 

Other  off-site  transfers 

TRI  total  not  recycled: 

-Mercury 

-Mercury  compounds 


1993 


1994 


5.28 
1.57 

0.20 

0.007 

0.82 

15.7 

NA 
0 

0.79 
0.007 
0 

14.7 
9.7 


407.5 

55.7 

463.2 

390.0 

42.6 

432.6 

4.43 
1.87 
0.15 
0.003 
.061 
17.6 
5.02 
0 

1.75 
0.007 
0 

18.2 
13.2 


1995 


459.6 

70.6 

530.2 

443.7 

56.8 

500.5 

4.85 
2.55 
0.15 
0.003 
.046 
94.4 
2.86 
0.23 
7.59 
0.011 
0.40 

17.B 
95.7 


1996 


390.1 

36.1 

426.2 

375.4 

21.9 

397.3 

5.51 
2.24 
0.25 
0.004 
.024 
11.7 
1.87 
0.23 
6.55 
0.007 
0 

13.7 
15.0 


*  BRS  data  can  be  found  at  wMrw.epa.gov/ 
epaoswer/hazwaste/data/ 
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■totals  may  not  add  due  to  rounding 


Table  3.— TRI  Data— Continued 

[Metric  Tons] 


1993 

1994 

1995 

1996 

-Mercury  +  mercury  compounds* 

24.4 

31.4 

113.5 

28.6 

IV.  Current  RCKA  Regulatioiu 
Governing  Treatment  of  Mercury* 
Bearing  Hazardous  Wastes 

A.  RCRA  Waste  Code  Classification  and 
Treatment 

EPA's  hazardous  waste  classification 
system  identifies  six  categories  of 
mercury-bearing  wastes,  each  of  which 
has  a  separate  RCRA  waste  code. 

The  following  is  a  detailed 
description  of  the  six  mercury  waste 
codes: 

D009  Wastes — Characteristic  Mercury 
Wastes.  D009  wastes  are  extremely 
variable  in  composition,  and  depend  on 
the  industry  and  process  that  generate 
the  waste.  Some  of  the  more  common 
types  of  D009  wastes  include 
miscellaneous  wastes  from  chlor-alkali 
production  facilities  (especially  cell 
room  trench  sludge  and  activated 
carbon  for  liquid  or  gas  purification), 
used  fluorescent  lamps,  batteries, 
switches,  and  thermometers.  D009 
wastes  are  also  generated  in  the 
production  of  organomercury 
compounds  for  fungicide/bactericide 
and  pharmaceutical  uses,  and  during 
organic  chemicals  manufacturing  where 
mercuric  chloride  catalyst  is  used. '° 

Mercury  concentrations  within  D009 
wastes  may  range  from  0.20  mg/L  TCLP 
to  greater  than  75  percent  of  the  total 
waste  composition.  D009  wastes  may 
also  contain  organic  compoimds, 
usually  when  mixed  with  solvent 
wastes. 

Although  characterization  data  for 
D009  wastes  are  limited,  some 
conclusions  can  be  made  regarding 
potential  treatment  concerns.  Wastes 
with  greater  than  500  ppm  40  CFR  part 
261,  appendix  VIII  organics  (such  as 
benzene)  may  be  problematic  for 
commercial  retorting  facilities  due  to 
the  permitting  requirements  for  boiler 
and  industrial  furnaces  (BIF)  (40  CFR 
266.100(c)).  At  least  two  facilities  are 
unable  to  handle  wastes  with  these 
levels  of  volatile  organics  due  to  the 
additional  permitting  that  would  be 
required.  However,  these  two  facilities 
are  capable  of  treating  non-volatile 
activated  carbons. 


K071  Wastes — Brine  purification 
muds  favm  the  mercury  cell  process  in 
chlorine  production,  where  separately 
prepurified  brine  is  not  used.  K071 
wastes  are  generated  by  the  chlor-alkali 
industry  in  the  mercury  cell  process.  In 
this  process,  sodium  chloride  is 
dissolved  to  form  a  satiuated  brine 
solution.  The  brine  solution  is  purified 
by  precipitation,  using  hydroxides, 
carbonates,  or  sulfates.  The  precipitate 
is  dewatered  to  form  K071  wastes,  while 
the  piuified  brine  continues  in  the 
process.  The  depleted  solution  from  the 
merciuy  cell  is  ultimately  recycled  to 
the  initial  step  of  the  process. 

Available  analytical  information  for 
K071  brine  purification  muds  show  that 
these  wastes  consist  primarily  of 
inorganic  solids  and  water.  The  normal 
total  merciuy  content  of  K071  wastes  is 
less  than  100  parts  per  million  (ppm) 
and  is  normally  characterized  as 
metallic  mercury  or  soluble  mercuric 
chloride."  Merciuy  from  K071  wastes  is 
typically  recovered  using  a  wet  process, 
reflecting  the  BDAT  for  this  waste. 

K106  Wastes — Wastewater  treatment 
sludge  fivm  the  mercury  cell  process  in 
chlorine  production.  Like  K071  wastes, 
K106  wastes  are  generated  from  chlorine 
production  using  the  mercury  cell 
process.  Effluent  from  the  mercury  cell 
includes  spent  brine,  a  portion  of  which 
is  recycled  and  a  portion  of  which  is 
purged  to  wastewater  treatment.  Other 
plant  area  wastewaters  (e.g.,  stormwater, 
washdown  waters)  are  also  tjrpically 
sent  to  this  treatment  system.  The 
wastewater  treatment  process  generates 
a  sludge  through  precipitation  and 
filtering,  which  is  K106  waste.  Sulfides 
(as  either  sodium  sulfide,  Na2S,  and/or 
sodium  bisulfide,  NaHS)  have  been 
commonly  used  as  a  precipitation  agent 
for  at  least  the  last  10  years  (1988  to 
1998),  according  to  data  from  the 
Chlorine  Institute.  Sludges  generated  in 
this  manner  are  comprised,  in  part,  of 
mercuric  sulfide.  Other  (minor) 
precipitation  agents  result  in  the 
formation  of  mercury  hydroxide  or  in 
elemental  mercury.  However,  sulfide 
precipitation  is  preferable  to  hydroxide 
precipitation  using  hydrazine  because 
mercury  hydroxide  is  susceptible  to 


matrix  dissolution  over  a 'wide  range  of 
pH  under  oxidizing  conditions. 

Available  analytical  information  for 
K106  wastes  indicates  they  are 
primarily  composed  of  water  and 
diatomaceous  earth  filter  aid.  This  is 
true  for  K106  wastes  generated  by  both 
sulfide  treatment  and  hydrazine 
treatment.  K106  wastes  from  sulfide 
precipitation  contain  approximately  4.4 
percent  mercury,  as  mercuric  sulfide, 
while  K106  wastes  from  hydrazine 
treatment  contain  approximately  0.5 
percent  mercury,  as  mercurous 
hydroxide. '2 

The  mercury  concentration  in  K106 
waste  is  consistently  greater  than  260 
mg/kg  and  therefore  retorting  is  a 
required  technology  for  this  waste.  K106 
waste  also  contains  significant  levels  of 
sulfides/sulfates,  sodium  chloride,  and 
organics,  although  the  mercury  is  likely 
in  an  elemental  or  a  sulfide  form. 

P065  Wastes — Mercury  fiilminate. 
P065  wastes  consist  of  discarded 
mercury  fulminate  product,  off- 
specification  mercury  fulminate 
product,  and  container  or  spill  residues 
thereof.  No  waste  characterization  data 
were  available  for  P065  listed  wastes. 
The  quantity  of  P065  waste  is  expected 
to  have  declined,  as  the  military  has 
phased  out  its  use  in  ejralosives.'^ 

P092  Wastes — Phenylmercury  acetate. 
P092  wastes  consist  of  discarded 
phenylmercury  acetate  product,  off- 
specification  phenylmercury  acetate 
product,  and  container  or  spill  residues 
thereof  There  are  very  little  data 
available  on  the  composition  of  P092 
listed  wastes.  The  primary  constituent 
of  P092  listed  wastes  is  phenylmerciuy 
acetate;  organic  constituents  (in 
particular,  benzene)  are  also  expected  to 
be  present.  '*  The  use  of  phenylmercury 
acetate  as  a  preservative  in  latex  paint 
was  phased  out  in  1991.  Thus,  the 
quantity  of  P092  waste  is  expected  to 
decline  dramatically  as  the  stock  of 
mercury-bearing  paint  is  depleted." 


>°U.S.  EPA,  Best  Demonstrated  Available 
Technology  (BDAT)  Background  Document  for 
Mercury  Wastes,  Nov  1989,  page  2-18. 


"U.S.  EPA,  BDAT  Document  for  Mercury 
Wastes,  November  1989,  page  2-11. 


'^U.S.  EPA,  BDAT  Document  for  Mercury 
Wastes,  November  1989,  page  2-11. 

"Mercury  Treatment  and  Storage  Options 
Summary  Report,  A.T.  Kearney  report  for  USEPA 
Reg  5,  May  1997,  page  1. 

'*U.S.  EPA,  BDAT  Document  for  Mercury 
Wastes,  November  1989,  page  2-17. 

I '  Mercury  Treatment  and  Storage  Options 
Summary  Report,  A.T.  Kearney  report  for  USEPA 
Reg  5,  May  1997,  page  1. 
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U151  Wastes— Mercury.  U151  wastes 
consist  of  discarded  elemental  mercury 
product,  off-specification  metallic 
mercury  product,  and  container  or  spill 
residues  thereof.  The  majority  of  U151 
wastes  reported  as  a  single  waste  code 


(i.e.,  not  mixed  with  other  listed  or 
characteristic  wastes)  in  the  EPA  1986 
Generator  Siuvey  are  over  50  percent 
merciuy.  The  principal  constituent  of 
U151  is  metallic  mercury.'^ 


B.  Existing  LDR  Regulations  for 
Mercury-Bearing  Wastes 

Table  4  summarizes  the  current  LDR 
requirements  for  these  wastes. 


Table  4.— LDR  Regulations  for  Mercury-Bearing  Nonwastewaters 


LDR  treatment  requirements 

Applk:able 
waste 
codes 

- 

Mercury  Sutx^tegory  Description 

Concentratk)n  in  mg/l  TCLP;  or 
Technology  code 

Federal  Register  publicatk)n 

High  Mercury-Organic  Subcategory  (i.e.,  the  waste  has  a  total 
mercury  content  greater  than  or  equal  to  260  mg/kg),  con- 
tains organics,  and  is  not  an  incinerator  residue. 

Mercury  fulminate  waste  regardless  of  total  mercury  content 

Incineration      (IMERC);      OR 
Roasting        or        Retortirig 
(RMERC). 

IMERC 

D009 
P092 

P065 

P092 

D009 
K106 
U151 

D009C) 

K071 

K106 

P065 

P092 

U151 

D009<«) 

K071 

K106 

P065 

P092 

D009 

U151 

D009 

55  FR  22569, 
(June  1.1990). 

55  FR  22569. 
(June  1,  1990). 
55  FR  22569, 
(Junel,  1990). 
55  FR  22569, 
(June  1,  1990). 

55  FR  22569 

and  is  not  an  incinerator  or  RMERC  residue. 

Phenylmercury  acetate  waste  regardless  of  total  mercury  con- 
tent and  is  not  an  incinerator  or  RMERC  residue. 

High  Mercury-Inorganic  Subcategory  (i.e.,  the  waste  has  a  total 
mercury  content  greater  than  or  equal  to  260  mg/kg),  and  is 
inorganic,  including  residues  from  incineration,  roasting  and 
retorting. 

Low  Mercury  Subcategory  (i.e.,  the  waste  has  a  total  mercury 

IMERC;  OR  RMERC 

RMERC  .'. 

0.20  mg/l  TCLP 

content  less  than  260  mg/kg),  and  that  are  residues  from 
RMERC  only. 

Low  Mercury  Subcategory  (i.e.,  the  waste  has  a  total  mercury 
content  less  than  260  mg/kg),  and  are  not  residues  from 
RMERC. 

Elemental  mercury  contaminated  with  radioactive  materials  

Hydraulic  oil  contaminated  with  Mercury  Radioactive  Materials 
Subcategory. 

0.025  mg/l  TCLP  

AMLGM  

IMERC 

(June  1,  1990). 

D009  treatment  standard  re- 
vised 63  FR  28568, 
(May  26.  1998). 

55  FR  22569, 

(June  1,1990). 

D009  treatment  standard  re- 
vised 63  FR  28568,  (May  26, 
1998). 

55  FR  22569, 

(June  1,  1990). 

55  FR  22569, 

(June  1,  1990). 

•D009  wastes  with  concentration-based  standards,  rather  than  specified  technology  standards,  must  also  meet  §268.48  standards  (LDR 
Phase  IV  final  aile,  May  26.  1998). 


V.  Mercury  Treatment  Technologies- 
Roasting  and  Retorting  of  Mercury 
Wastes 

A.  Process  and  Regulation 

Roasting  or  retorting  of  mercury 
(RMERC)  and  subsequently  condensing 
the  volatilized  mercury  for  recovery  is 
currently  required  for  D009,  K1D6,  and 
U151  wastes  in  the  high  merciuy- 
inorganic  subcategory  (i.e.,  260  mg/kg 
total  mercury  and  above),  and  P065  and 
P092  nonwastewaters  that  are 
incinerator  residues  or  residues  from 
roasting  or  retorting  that  still  contain 
greater  than  260  mg/kg  total  mercury. 
RMERC  is  also  a  treatment  option  for 
D009  wastes  in  the  high  merciuy- 
organic  subcategory  that  are  not 
incinerator  residues,  and  P092  wastes 
that  are  not  incinerator  or  RMERC 
residues. 

Most  retort  processes  use  a  batch 
vessel.  The  mercury-bearing  waste  is 


sealed  in  the  vessel  and  volatile  gases, 
such  as  mercury  vapor,  are  released 
when  the  vessel  is  heated  (sometimes 
under  vacuiun  conditions).  The  mercury 
vapor  is  condensed,  collected,  and 
subsequently  purified  by  successive 
distillation.  The  BDAT  Background 
Dociunent  ■''  also  describes  roasting, 
where  air  is  introduced  to  the  hot  waste 
to  oxidize  merciuy  compounds  and  to 
help  transport  mercury  vapor  to  the 
condenser. 

All  wastewater  and  nonwastewater 
treatment  residues  derived  from  the 
RMERC  process  must  meet  various 
standards  that  ensure  proper  mercury 
removal  via  RMERC.  If  treatment 
residues  are  still  in  the  high  menniry 
subcategory  (i.e.,  contain  260  mg/kg 
total  mercury  or  more),  they  must  be 
retreated.  If  the  RMERC  treatment 
residues  are  in  the  low  mercury 
subcategory  (i.e.,  contain  less  than  260 
mg/kg  total  merciuy),  they  must  meet  a 


standard  of  0.20  mg/L  TCLP  mercury 
prior  to  being  land  disposed.  (Note:  low 
mercury  subcategory  wastes  that  are  not 
residues  of  RMERC  must  meet  a  more 
stringent  standard  of  0.025  mg/L  TCLP 
mercury.)  Thus,  current  LDR  regulations 
mandate  recovery  (and  therefore 
recycling)  of  mercury  waste  that 
contains  greater  than  or  equal  to  260 
mg/kg  total  mercury;  impose  regulatory 
control  over  the  emissions  from  roasting 
and  retorting  and  the  disposal  of 
residues  derived  from  the  process;  and 
differentiate  between  the  residues  from 
RMERC  versus  other  treatment 
processes  to  encourage  recycling  and 
recovery.  The  Agency  requests  conunent 
on  whether  RMERC  should  include 
types  of  recycling  technologies  other 
than  roasting  or  retorting,  which  also 
would  allow  treatment  residues  from 
those  technologies  to  be  eligible  for  the 
0.20  mg/L  standard. 


'•U.S.  EPA.  BDAT  Dociunent  for  Mercury 
Wastes.  November  1989,  page  2-17. 


■''Final  BDAT  Background  Document  for 
Mercury-Containing  Wastes  D009,  K106.  P065, 
P092.  and  UlSl.  USEPA.  May  1990.  page  3-2. 
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B.  Air  Emissions  from  Roasting  and 
Retorting 

Air  emissions  from  a  menniry 
retorting  or  roasting  unit  (or  facility) 
also  are  regulated.  The  unit  or  facility 
must  be  subject  to  one  or  more  of  the 
following  (40  CFR  268.42): 

(a)  A  National  Emissions  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
mennuy; 

(b)  A  Best  Available  Control 
Technology  (BACT)  or  Lowest 
Achievable  Emission  Rate  (LAER) 
standard  for  mercury  imposed  pursuant 
to  a  Prevention  of  Significant 
Deterioration  (PSD)  permit;  or 

(c)  A  state  permit  that  establishes 
emission  limitations  (within  meaning  of 
section  302  of  the  Clean  Air  Act)  for 
mercury. 

Secondary  mercury  production  is 
estimated  to  have  accounted  for 
approximately  0.4  Metric  tons  of 
mercury  emissions  in  1995.'*  Air 
emissions  from  retorting  or  roasting 
units  are  generally  scrubbed  and  passed 
through  carbon  filters  that  efficiently 
captiue  mercxuy  vapor.  When  spent, 
these  filters  are  retorted  or  roasted  along 
with  other  wastes  to  recover  the 
mercury  that  has  been  trapped.  The 
units  may  also  incorporate  an 
afterburner  prior  to  any  additional  air 
pollution  control  devices  (APCDs)  for 
odor  control. 

(a)  Chlor-alkali  facilities 

Of  the  14  chlor-alkali  facilities  using 
the  merciuy  cell  process,  six  conduct 
onsite  retorting  or  roasting.  The 
backgroimd  dociunent  "Waste  Specific 
Evaluation  of  RMERC  Treatment 
Standard"  presents  air  emissions  data 
for  these  six  facilities  from  the  TRI,  and 
for  two  other  facilities  that  do  not 
conduct  onsite  mercury  recovery.  These 
two  facilities  ship  their  wastes  off-site  to 
other  facilities  owned  by  the  same 
parent  company.  The  releases  shown 
represent  all  releases,  including 
retorting  emissions,  fugitive  emissions 
and  emissions  fitim  hydrogen  stream 
purification."  The  airborne  mercmy 
releases  from  all  facilities  with  a  retort 
process  unit  range  from  250  to  1,500 
pounds  for  1995.  However,  mercixry 
releases  from  facilities  without  a  retort 
process  imit  are  comparable  to  the 
releases  from  facilities  with  retorters, 
indicating  that  retort  emissions  are 
relatively  small  compared  to  total 
facility  emissions. 


(b)  Conunercial  Facilities 

The  background  docimient  "Waste 
Specific  Evaluation  of  RMERC 
Treatment  Standard"  contains  data  on 
mercury  emissions  to  air,  water,  and 
offsite  recycling  sites  for  the  three 
commercial  roasting  or  retorting 
facilities  that  submitted  TRI  reports.  No 
other  emissions  information  is  available 
for  other  facilities. 

Air  emissions  data  for  the  three 
facilities  indicate  that  releases  are  low. 
Stack  emissions  data  were  not  obtained, 
but  verbal  correspondence  indicates  that 
measured  emissions  are  also  low.  For 
example,  one  facility  measures  for 
merciuy  at  the  stack  several  times  per 
day.  A  State  official  believed  that  these 
measurements  are  normally  non-detects 
and,  if  any  merciuy  is  detected,  the 
operation  shuts  down.^° 

Detailed  air  pollution  control  device 
information  is  also  available  for  several 
facilities.  Air  pollution  control  at 
several  of  the  commercial  roasting/ 
retorting  facilities  includes  carbon 
adsorption  with  no  scrubbers. 21  BRS 
data  indicate  that  at  least  one  facility 
uses  carbon  absorption  and  a  scrubber. 
Literature  reviews  and  discussions  with 
technology  vendors  indicate  that  the  use 
of  activated  carbon  beds  can  achieve 
90%  or  more  mercury  removal,  with 
some  greater  than  99%. 22 

At  one  facility,  all  retorting  and 
ancillary  operations  (e.g.,  material 
handling)  are  conducted  indoors.23  This 
facility  has  emission  controls  for  its 
furnace  operation  and  for  the  building 
where  the  ancillary  operations  are 
conducted.  The  furnace  off  gas  is 
cooled,  then  passed  through  activated 
carbon  and  a  gas  afterburner.  Vent  gas 
from  the  building  passes  through 
activated  carbon  and  is  emitted  to  the 
atmosphere.  A  second  facility's  furnace 
emissions  are  cooled,  passed  through  a 
series  of  activated  carbon  absorption, 
and  emitted  to  the  atmosphere.^*  A 
third  company's  retort  process  is 
conteiined  in  a  multicompartment 
building  and  all  of  the  operations  are 
conducted  under  negative  pressure  to 
help  control  emissions.  The  facility  also 
uses  sealed  rooms  for  the  preheating 
and  cooling  of  the  mercury-bearing 
wastes,  and  the  rooms  are  equipped 


'*  Mercury  Study  Report  to  Congress,  USEPA, 
December  1997,  Volume  1:  Executive  Summary, 
page  3-6. 

■''Telephone  conversation,  lliam  Rosario,  U.S. 
EPA,  and  Fohn  Vierow,  SAIC,  July  1998. 


"Telephone  Conversation  between  John  Vierov», 
SAIC,  and  Luis  Pizarro,  USEPA  Region  3,  June 
1998. 

"  Ibid. 

22  Draft  Technical  Support  Document  for  HWC 
MACT  Standards,  USEPA,  February  1996,  F-96- 
RCSP-S0047. 

"  Bethlehem  Apparatus,  Waste  Analysis  and 
Recycling  Plan,  1996. 

2<  Telephone  Conversation  between  John  Vierow, 
SAIC,  and  Luis  Pizarro,  USEPA  Region  3,  June 
1998. 


with  their  own  carbon  adsorption  filters 
to  trap  mercury  vapor.^s 

The  Agency  requests  additional  data 
on  air  emissions  from  roasting  and 
retorting  units,  including  information 
detailing  the  effectiveness  of  existing 
after  burner,  carbon  bed,  and  scrubber 
controls. 

C.  Request  for  Comment 

The  Agency  specifically  requests 
comment  on  the  following: 

1.  What  Wastes  Are  Not  Amenable  to 
RMERC? 

Mercury  recovery  facilities  are  exempt 
from  the  boiler  and  industrial  furnace 
requirements  of  40  CFR  part  266, 
subpart  H  provided  they  meet  certain 
requirements,  such  as  the  rejection  of 
wastes  with  greater  than  500  ppmw  of 
certain  organic  constituents  (i.e.,  organic 
compounds  on  40  CFR  part  261, 
appendix  VIII).  However,  these  units 
may  process  wastes  containing  various 
plastics,  which  may  require  the  thermal 
destruction  of  odor  causing  emissions 
resulting  from  the  pyrolysis  (i.e., 
thermal  decomposition)  of  these 
plastics.  See  appendix  XIII  of  part  266. 
Other  problem  wastes  for  mercury 
recycling  include: 

•  Wastes  containing  organic  forms  of 
mercury  (e.g.,  mercury  fulminate, 
phenylmercury  acetate).  Independent  of 
regulatory  restrictions,  some  facilities 
do  not  accept  any  organomercury 
compoimds  because  the  compound  does 
not  decompose  into  elemental  mercury. 
Instead,  the  compound  is  carried 
through  the  retort  and  distillation 
system  and  results  in  an  impurity  in  the 
final  mercury  product.^s 

•  Wastes  with  a  high  water  content. 
Large  quantities  of  generated  steam 
interfere  with  the  mercury  condensation 
process.  To  solve  this  problem,  one 
facility  precipitates  or  concentrates 
liquid  solutions  prior  to  retorting, 

•  Wastes  containing  mercuric 
chloride,  polyvinyl  chloride,  and 
halogens.  Mercury  chloride  and  other 
salts  carry  over  diuing  the  retorting  and 
condensation  process,  forming 
impurities.27  Additionally,  in  the 
presence  of  steam,  halogens  will  form 
acids,  which  corrode  equipment.  One 
facility  pre-treats  corrosive  solutions 
using  ion-exchange  to  overcome  this 
problem.  Another  company  uses 
chemical  conversion  to  mercuric  oxide 
prior  to  retorting  to  remove  halides 
before  processing. 


25  Mercury  Refining  Company,  Facility 
Information  Packet. 

28  Frederick  J.  Manley,  USPCI  Lab  Pack  Manager, 
letter  to  EPA,  July,  2, 1992. 

27  Ibid 
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•  Wastes  containing  volatile  metals. 
Some  retorting  facilities  restrict  certain 
metals,  including  lithiiun,  arsenic,  and 
thallium.  It  is  not  known  why  these  self- 
imposed  restrictions  exist. 

•  Radioactive  wastes.  For  regidatory 
and  safety  reasons,  most  facilities  reject 
radioactive  wastes.  Only  one  facility  has 
been  identified  that  accepts  radioactive 
mercury-bearing  wastes. 

•  Mercury  nitrate/nitrite  solutions. 
This  material  typically  results  in  an 
ignitable  solution,  which  appears  to 
raise  permit  concerns  for  faciUties^^ 

•  Wastes  containing  mercuric  sulfide. 
These  wastes  are  difficult  to  retort. 
Additives  are  required  to  scavenge 
elemental  sulfur  produced  before  it  can 
recombine  with  the  mercury. 

The  Agency  requests  further 
information  detailing  the  problems  that 
occur  when  treating  wastes  in  retorting 
units,  including  the  forms  of  mercury 
wastes  that  are  not  technically  amenable 
to  retorting  and/or  are  not  accepted  at 
retorting  facilities. 

2.  Should  Non-Thermal  Recycling 
Technologies  Be  Allowed  for  HigJ^ 
Mercury  Wastes  and.  if  so,  Should  They 
Continue  To  Be  Subject  to  a  More 
Stringent  Residual  Standard? 

Since  the  RMERC  regidations  were 
promulgated,  additional  recycling 
technologies  have  been  developed.  One 
such  technology  is  Universal  Dynamic's 
REMERC  process.  While  this  process 
accomplishes  mercury  recycling  in  a 
closed  system  that  limits  air  emissions, 
the  residues  are  ciurently  subject  to  the 
more  stringent  0.025  mg/L  TCLP 
mercury  standard  for  non-RMERC 
residues.  The  Agency  requests  comment 
and  data  to  determine  whether  non- 
RMERC  recycling  processes,  if  properly 
designed  and  operated.  shoiUd  continue 
to  be  under  more  stringent  regulation 
because  these  processes  may  result  in 
less  mercury  recovery  than  roasting  and 
retorting  processes,  increased  mercury 
content  of  residuals,  higher  air 
emissions,  or  a  less  stable  final  waste 
form.  If  these  alternative  recycling 
technologies  are  determined  to  be  viable 
and  are  demonstrated  to  be  properly 
designed  and  operated,  the  residuals 
could  be  subject  to  the  current  RMERC 
residual  standard  of  0.20  mg/L,  or  to  a 
new  treatment  standard  that  the 
alternative  technology  has  been 
demonstrated  to  achieve.  Alternatively, 
the  ciurent  regvdations  could  be 
expanded  to  include  recycling 
technologies  other  than  RMERC  as 
potential  options  for  treating  high 
merciuy  subcategory  wastes. 


3.  Should  the  Mercury  Concentration 
Requirement  for  RMERC  (260  mg/kg  or 
above)  Be  Adjusted? 

The  Agency  requests  data  to  support 
the  potential  adjustment  of  the  260  mg/ 
kg  total  merciuy  distinction  between  the 
high  and  low  mercury  subcategories. 
The  Agency  requests  data  on  difficult  to 
treat  wastes,  particularly  ones  that  have 
required  one  or  more  processings  to 
achieve  a  total  mercury  concentration  of 
less  than  260  mg/kg.  and  on  initial  total 
mercury  content  and  total  mennuy 
content  after  each  treatment,  togetiier 
with  the  associated  analytical  quality 
assiuance  measurements  and  operation 
and  design  parameters  of  the  imit.  The 
Agency  reminds  commenters  submitting 
data  in  support  of  their  views  to  include 
with  the  data  evidence  that  appropriate 
quality  assiuance/quality  control  ^o 
(QA/QC)  procediwes  were  followed  in 
generating  the  data.  Data  that  the 
Agency  cannot  verify  through  QA/QC 
documentation  may  be  given  less 
consideration  or  disregarded  in 
developing  regulatory  options  for 
proposed  and  final  rules.  Also,  it  is 
important  that  commenters  demonstrate 
their  processes  were  optimized  and 
under  stable  operation  during  the  test 
period.  The  Agency  also  requests 
information  firom  retorting  facilities 
concerning  the  minimum,  maximum, 
and  average  concentration  levels  of 
mercury  wastes  accepted  at  these 
facilities. 

4.  Should  the  Agency  Allow  Alternative 
(Non-Recycling)  Treatment  Options  to 
RMERC  for  High  Mercury  Wastes? 

The  Agency  requests  comment  on 
whether  treatment  options  besides 
recovery  should  be  permissible  for  high 
mercury  subcategory  wastes.  Recycling 
mercury  in  industrial  processes  and 
using  recycled  mercury  as  a  raw 
material  for  commercial  products  are 
potential  sources  of  mercury  releases 
into  the  environment.  Because  mercury 
releases  to  the  environment  have  had 
adverse  impacts  on  both  human  health 
and  the  environment,  federal 
regidations  have  concentrated  on 
controlling  and,  in  some  cases,  phasing 
out  mercury  use  in  industry.  At  least  in 
part,  a  result  of  these  findings  and 
actions  has  been  a  decline  in  the  use  of 
mercury  in  U.S.  industry  over  the  years. 

Therefore,  the  Agency  seeks 
information  on  technologies  that  will 
treat  high  mercury  wastes  into  a  safe 
environmental  form  so  that  all  mercury 


"Ibid 


29  For  guidance,  see  Final  Best  Demonstrated 
Available  Technology  (BOAT)  Background 
Document  for  Quality  Assurance/Quality  Control 
Procedures  and  Methodology;  USEPA,  October  23, 
1991. 


release  pathways  into  the  enviromnent 
are  minimised.  The  Agency  requests 
comment  on  whether  alternative  land 
disposal  treatment  technologies  to 
recovery  (e.g.,  sulfide  conversion  and 
stabilization  with  sulfur-polymer 
cement)  for  high  mercury  wastes  should 
be  made  an  option  and  requests  data  on 
mercury  releases  from  wastes  treated  by 
these  technologies.  Data  and 
information  should  also  be  included  on 
the  technology's  ability  to  treat  wastes 
containing  organics,  and  the  maximum 
organic  level  that  the  technology  can 
handle. 

One  waste  form  that  deserves 
particular  mention  is  waste  containing 
mercuric  sulfide.  These  wastes  are 
difficult  to  retort  efficiently,  and 
additives  are  required  to  react  with  or 
otherwise  bind  the  elemental  sulfiu  to 
prevent  its  recombination  with  the 
elemental  mercury  being  recovered.  As 
an  alternative,  precipitation  of  mercury 
using  sulfide  is  a  technology  commonly 
appUed  in  wastewater  treatment.  The 
Agency  requests  comment  and  data  on 
whether  such  wastes  should  be  eithm 
exempt  fit)m  the  RMERC  requirement, 
subject  to  numerical  standards,  or 
subject  to  another  technology  standard. 

5.  Can  Emissions  From  Secondary 
Mercury  Production  Be  Further 
Reduced? 

While  the  roasting/retorting  processes 
effectively  recycle  mercury  and  have  air 
emission  controls,  an  estimated  0.4 
Metric  tons/yr  of  air  emissions  fi"om 
secondary  mercury  production  still 
exists.  The  Agency  requests  comment 
on  the  feasibility  of  more  efficient 
controls  during  secondary  mercury 
production  and  on  the  use  of  enclosed 
treatment  processes. 

6.  Should  EPA  Consider  Revising  the 
Debris  Standards  To  Require  That  High 
Mercury  Subcategory  Wastes  That  Also 
Meet  the  Definition  of  Debris  Be 
Retorted? 

The  debris  standards  for  hazardous 
wastes  are  listed  in  Table  1  of  40  CFR 
268.45.  EPA  requests  comment  on 
potential  revision  of  these  standards  to 
require  the  roasting  or  retorting  of 
hazardous  debris  if  the  mercury 
concentration  is  greater  than  or  equal  to 
260  mg/kg  total  mercury.  EPA  dealt 
with  a  specific  case  of  mercury  debris  in 
early  1997  involving  Aid-to-Navigation 
(ATON)  batteries,  and  the  most 
appropriate  treatment  and  disposal 
method.  At  that  time,  EPA  stated  that  it 
is  more  appropriate  to  apply  the  debris 
standards  than  the  non-debris  standards 
for  mercury  wastes,  the  latter  of  which 
would  require- RMERC  (if  the  wastes 
contain  260  mg/kg  or  more  total 
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mercury).  However,  in  subsequent 
discussions  with  members  of  the 
recycling  industry,  the  Agency  was 
informed  that  retorting  is  indeed 
feasible  on  these  types  of  wastes.  We  are 
seeking  comments  on  whether  the 
debris  standard  should  be  revised  to 
require  RMERC  if  the  waste  is  in  the 
high  mercury  subcategory.  Commenters 
are  encouraged  to  also  include  the 
pessible  ramifications  of  such  a 
revision. 

VI.  Mercury  Treatment  Technologies — 
Incineration  of  Mercury  Wastes 

A.  Current  Regulations 

Three  categories  of  waste  streams 
must  or  can  be  incinerated  under  the 
current  LDR  treatment  standards.  These 
three  are:  D009  high  mercury-organic 
subcategory;  P092  wastes  regardless  of 
total  mercury  content  that  are  not 
incinerator  residues  or  are  not  residues 
from  RMERC;  and  P065  wastes 
regardless  of  the  total  mercury  content 
that  are  not  incinerator  or  RMERC 
residues.  The  current  regulations 
specify  that  incineration  (IMERC)  must 
be  performed  in  units  operated  in 
accordance  with  the  technical 
requirements  of  40  CFR  part  264, 
subpart  O  and  40  CFR  part  265,  subpart 
0.^°  All  wastewater  and  nonwastewater 
residues  derived  from  this  treatment 
process  must  then  comply  with  the 
corresponding  treatment  standards  per 
waste  code,  with  consideration  of  any 
applicable  subcategories. 

B.  Characteristics  of  Mercury  in 
Incinerators  and  Current  Emission 
Control  Systems 

Mercury  is  slightly  volatile  at  ambient 
temperatiues  but  is  quite  volatile  at 
temperatures  common  to  thermal 
treatment  devices.  It  boils  at 
approximately  356  degrees  Celsius  and 
typically  escapes  with  other  stack  gases 
from  incineration.  With  respect  to 
mercury  behavior  in  combustion 
systems  and  existing  control  techniques, 
mercury  is  volatilized  and  converted  to 
elemental  mercury  in  the  high 
temperatiue  regions  of  furnaces.  As  the 
flue  gas  is  cooled,  elemental  merciuy  is 
oxidized  to  ionic  forms.  Elemental 
mercury,  mercuric  chloride,  and 
mercuric  oxide  are  all  in  the  vapor 
phase  at  flue  gas  cleaning  temperatures 
and  special  methods  must  be  used  for 
their  capture.  Each  of  these  forms  of 
mercury  can  be  adsorbed  onto  porous 
solids  such  as  fly  ash,  powdered 
activated  carbon,  and  calcium  based 
acid  gas  sorbents  for  subsequent 
collection  in  a  particulate  matter  control 


device.  Only  one  hazardous  waste 
incinerator  (WTI,  Inc.,  East  Liverpool, 
Ohio)  currently  has  this  type  of  APCD 
installed.  Control  of  mercury  in 
municipal  waste  combustors  has  been 
based  on  injection  of  powdered 
activated  carbon  upstream  of  an 
electrostatic  precipitator  or  fabric  filter, 
and  many  municipal  imits  have  this 
type  of  system  installed. 

Mercury  compounds  also  can  be 
captured  effectively  using  activated 
carbon  or  other  sorbents.  Fixed  bed, 
fluidized  bed,  and  duct  injection 
arrangements  have  all  been 
demonstrated  to  perform  at  90%  or 
more  mercury  removal  efficiency,  with 
some  as  high  as  99%  or  greater.  Systems 
without  carbon  injection,  i.e.,  wet 
scrubbing  systems  designed  for  acid 
gases  like  hydrochloric  acid,  have  much 
poorer  mercury  capture  efficiency 
ranging  from  0  to  40%.  The  highest 
control  levels  for  activated  carbon 
systems  are  achieved  by  optimizing  the 
carbon  type  and  the  critical  operating 
parameters  of  the  control  system.  For 
example,  for  activated  carbon  injection, 
these  parameters  would  include  carbon 
feedrate,  injection  location,  and 
temperature.'^ 

C.  Amount  of  Mercury  Emitted  from 
Incinerators  and  Other  Hazardous 
Waste  Combustors 

As  part  of  ova  ciuxent  MACT 
rulemaking  to  upgrade  emission 
standards  for  hazardous  waste 
incinerators  and  hazardous  waste- 
burning  cement  kilns  and  lightweight 
aggregate  kilns  (collectively  known  as 
hazardous  waste  combustors),  the 
Agency  developed  a  database  containing 
detailed  information  on  hazardous 
waste  emissions,  including  mercury. 
The  database  also  includes  information 
on  the  quantity  of  mercury  in  each 
feedstream  fed  to  the  combustion  unit. 
These  feedstreams  include,  if 
applicable,  the  hazardous  waste,  coal 
and  other  conventional  fuels,  and  raw 
materials. 

Table  2,  which  is  presented  earlier  in 
this  preamble,  shows  national  emission 
estimates  for  hazardous  waste 
combustors  for  1990,  1994  and  1997.  In 
1990,  mercury  emissions  bom  these 
sources  totaled  approximately  6.4 
metric  tons  per  year.  Table  2  shows  a 
further  breakdown  of  the  mercury 
emissions  contribution  from  each 
hazardous  waste  combustor  category. 
For  1994,  national  emissions  from 
hazardous  waste  combustors  were 
estimated  to  be  approximately  6.4 


metric  tons  per  year.  These  sources  are 
estimated  to  contribute  approximately 
4.4  percent  of  the  total  anthropogenic, 
or  man-made,  emissions  of  merciuy  in 
the  U.S.  For  1997,  mercury  emissions 
from  hazardous  waste  combustors  total 
approximately  6.0  metric  tons  per  year. 
In  general,  merciuy  emissions  from 
hazardous  waste  combustors  have 
decreased  slightly  between  1990  and 
1997.32 

D.  General  Waste  Characterization  Data 
on  Mercury  in  Hazardous  Waste 
Streams 

Treatment  capacity  determinations  for 
the  LDR  program  are  generally  made 
based  upon  the  broader  Biennial  Report 
System  database,  which  covers  all  types 
of  hazardous  waste  activities.  If  we  were 
to  amend  our  LDR  treatment  standards 
in  any  respect,  we  would  also  consult 
this  database.  The  1995  Biennial  Report 
indicates  that  for  mercury-bearing 
wastes,  86,400  tons  were  incinerated 
and  380,000  tons  were  reused  as  fuel 
(i.e.,  sent  to  cement  kilns  and  light 
weight  aggregate  kilns).  However,  the 
BRS  system  itself  does  not  distinguish 
between  the  high  and  low  mercury 
subcategories,  nor  does  it  show  what 
concentration  of  mercury  is  present  in 
these  waste  streams. 

D009  wastes  are  extremely  variable  in 
composition,  and  their  characteristics 
depend  on  the  industry  and  process  that 
generate  the  waste.  Mercury 
concentrations  in  D009  wastes  can  range 
from  0.2  ppm  to  greater  than  75  percent 
of  the  total  waste  composition. 
Although  characterization  data  for  D009 
wastes  are  limited,  some  conclusions 
can  be  made  regarding  potential 
treatability  issues.  According  to  the 
1995  BRS,  the  three  largest  volumes  of 
D009  waste  by  waste  form  were  reported 
as  "halogenated/nonhalogenated  solvent 
mixture"  (21,700  tons),  "other 
halogenated  solids"  (8,400  tons),  and 
"concentrated  solvent- water  solution" 
(4,700  tons).  These  waste  form 
descriptions  suggest  that  the  merciuy  is 
not  the  primary  contaminant  in  the 
wastes.  Finally,  because  concentration 
data  are  not  provided  in  the  BRS,  D009 
wastes  could  be  comprised  of  both  high 
and  low  mercury  subcategory  wastes. 

Certain  D009  waste  streams  may  be 
incinerated  for  reasons  other  than  the 
LDR  IMERC  treatment  requirement.  For 
example,  BRS  waste  streams  containing 


'"40  CFR  264  subpart  O  and  265  subpart  O  are 
the  regulations  for  hazardous  waste  incinerators. 


'» Draft  Technical  Support  Document  for  HWC 
MACT  Standards.  USEPA,  February  1996,  F-96- 
RCSP-S0047. 


'-When  interpreting  any  apparent  data  trends  in 
Table  2,  you  should  note  that  differences  in 
emissions  estimates  are  due  to  a  combination  of 
foctors  including  actual  data  from  performance  in 
the  field,  revisions  to  our  estimation  methodology, 
and  changes  in  the  number  of  fecilities  operating 
within  each  category.  See  documents  noted  as 
sources  for  Table  2. 
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hazardous  materials,  particularly 
dioxins  and  PCBs,  as  well  as  certain 
ignitables  and  reactives  require 
incineration  treatment.  Incineration  and 
other  types  of  combustion  are  the  only 
common  treatment  methods  that 
completely  destroy  dioxins  and  PCBs. 
Therefore,  many  of  the  waste  streams 
reported  to  the  1995  BRS  may  have  to 
be  processed  using  incineration 
regardless  of  the  merciuy  content.  Many 
waste  streams  contain  D009  mercury 
organic-bearing  wastes  from  lab  packs, 
halogenated/nonhalogenated  solvent 
mixtures,  certain  halogenated  solids, 
oily  sludges,  and  organic  paints. 

No  waste  characterization  data  were 
found  for  P065  listed  wastes.  Two 
facilities  in  the  1995  BRS  reported 
incineration  of  P065. 

Very  little  data  are  available  on  the 
composition  of  P092  listed  wastes.  The 
primary  constituent  of  P092  listed 
wastes  is  phenylmercury  acetate; 
organic  constituents  (in  particiUar, 
benzene)  are  also  expected  to  be  present 
(USEPA  1989).  Five  facilities  in  the 
1995  BRS  reported  incineration  of  P092. 

E.  EPA's  Re-Evaluation  of  the  IMERC 
Standard 

As  discussed  earlier,  the  current  LDR 
regulations  require  or  allow  incineration 
of  three  types  of  waste  streams,  most 
notably  D009  wastes  that  contain 
mennuy  above  260  mg/kg  and  that  also 
contain  some  organics  (i.e.,  the  high 
mercury  organic  subcategory).  The  two 
original  premises  behind  IMERC  were 
that:  (1)  incineration  would  destroy  the 
organic  component  or  organomercury 
complexes  in  the  waste  stream,  and  the 
residues,  if  greater  than  260  mg/kg  total 
mercury,  would  be  retorted  to  recover 
the  mercury;  and  (2)  applicable 
regulatory  controls  would  provide 
adequate  control  of  merciuy  air 
emissions. 

With  respect  to  the  premise  that 
mercury  would  be  recovered  from 
incineration  systems,  either  incinerator 
bottom  ash  residues  or  emission  control 
residues  (e.g.,  spent  activated  carbon, 
scrubber  sludges)  could  be  sent  to 
mercury  recovery  imits.  Incinerator 
bottom  ash  is  likely  to  contain  little 
mercury,  however,  because  mercury  is 
easily  volatilized  to  the  combustion  gas. 
In  addition,  incinerators  generally  are 
not  equipped  with  emissioncontro! 
equipment  that  removes  mercury  from 
combustion  gas.  In  fact,  the  latest  BRS 
report  shows  no  record  of  incinerator 
residuals  going  to  mercury  recovery 
units.  As  a  practical  matter,  although 
incineration  destroys  the  organics,  it 
does  not  make  the  mercury  particularly 
amenable  to  recovery.  It  is  therefore 
difficult  to  regard  incineration  as 


contributing  to  the  recovery  of  mercury, 
which  was  one  of  our  original  premises. 

With  respect  to  the  second  premise 
that  applicable  regxUatory  controls 
would  provide  adequate  control  of 
mercury  emissions  frtim  incineration, 
neither  the  incinerator  or  BIF 
regulations  nor  the  IDR  regulations 
specifically  require  the  use  of  emission 
control  devices  that  effectively  capture 
mennuy  (e.g.,  activated  carbon).  As 
implemented  in  practice,  the  BIF 
regulations  and  some  incinerator 
permits  restrict  mercury  in  the 
hazardous  waste  feed.  Because  feed 
restrictions  are  not  so  stringent  as  to 
eliminate  merciuy  in  the  feedstream  and 
because  the  current  regulations  do  not 
require  the  use  of  emission  control 
devices  that  efficiently  capture  and 
remove  mercury,  it  is  still  emitted  to  the 
atmosphere.33 

While  the  recently  proposed  (61  FR 
17358,  April  19, 1996)  Hazardous  Waste 
Combustor  Maximum  Achievable 
Control  Technologies  (MACT) 
regulations  will  impose  some  emission 
limitations  on  mercury  emissions  from 
hazardous  waste  incinerators,  cement 
kilns,  and  lightweight  aggregate  kilns, 
these  regulations  are  unlikely  to  require 
the  capture  and  recovery  of  mercxuy 
from  the  combustion  emissions  or  other 
combustion  residuals.  Thus,  the 
implementation  focus  at  individual 
combustion  facilities  is  expected  to 
continue  to  be  controlling  feedrate 
levels  of  merciuy-bearing  hazardous 
waste  into  the  combustion  device.  The 
Agency  is  likely  to  determine  under  the 
final  MACT  rule  that  requiring  specific 
APCDs  on  hazardous  waste  combustors 
to  captiue  mercury  is  not  cost-effective. 

Although  feed  restrictions  can  and  do 
reduce  mercury  emissions  and  to  some 
extent  the  associated  risks,  we  are  still 
concerned  with  the  environmental 
loading  of  mercury.  The  MACT  rule 
does  not  take  into  accoimt  the  long- 
range  transport  Of  mercury  emissions, 
and  imcertainties  in  the  HWC  MACT 
risk  assessment  allow  the  Agency  to 
conclude  only  that  risks  frt>m  merouy 
emissions  within  20  kilometers  are 
likely  to  be  small. ^  The  Agency  wishes 
to  consider  whether  we  can  further 
reduce  the  environmental  loading  by 
amending  the  LDR  regulations  to  reduce 
the  volume  of  merciuy  wastes  that 


^'  Mercury  emissions  can  also  be  controlled  under 
special  conditions  imposed  through  RCRA  omnibus 
authority.  See  §  270.32(b). 

^  "Risk  Assessment  Support  to  the  Development 
of  Technical  Standards  for  Emissions  from 
Combustion  Units  Burning  Hazardous  Wastes: 
Background  Information  Document."  February  20, 
1996. 


require  IMERC  and  to  promote  the  use 
of  alternative  treatment  methods. 

Thus,  the  IMERC  standard  bears 
further  investigation  to  see  whether, 
given  the  heightened  concern  over  all 
sources  of  mercury  emissions,  even  ones 
at  relatively  low  levels,  alternative  LDR 
approaches  may  be  appropriate  to 
ensiue  better  protection  of  human 
health  and  the  environment.  We  note 
that  EPA  must  address  any  significant 
remaining  residual  risks  posed  by 
sources  subject  to  the  MACT 
technology-based  standards  within  eight 
years  after  promulgation  of  the 
Hazardous  Waste  Combustor  MACT 
standards.  See  section  112(f)(2).  The 
Agency  is  required  to  impose  additional 
controls  if  such  controls  are  needed  to 
protect  public  health  with  an  ample 
margin  of  safety,  or  to  prevent  adverse 
environmental  effects.  Our  mercury 
reevaluation  in  this  proceeding  is  also 
expected  to  assist  EPA  in  any  residual 
risk  evaluation. 

F.  Additional  Considerations^Related  to 
Alternatives  to  Incineration 

A  possible  alternative  to  incineration 
for  some  mercury-bearing  wastes  is  the 
physical  separation  of  the  mercury 
containing  and  organic  components  of 
the  waste  streams.  Mercury  retorters 
report  that  mercury-bearing  organic 
wastes  may  be  separated  prior  to 
treatment,  when  the  mercury  is 
associated  with  particulates  in  the 
waste.  After  retorting  of  the  particulates, 
the  retort  condenser  sludge  is  separated 
and  returned  to  the  retorting  process  for 
additional  mercury  recovery.  The 
residual  organic  phase  with  reduced 
mercury  content  is  then  incinerated. 
While  such  waste  separations  may  be 
feasible  for  organic  wastes  containing 
inorganic  mercury,  such  separations 
would  likely  not  work  for 
organomercury  wastes.  Thermal  or  other 
destruction  of  the  organomercury 
compounds  present  appears  to  be 
needed  to  convert  the  organomercury 
compounds  to  a  recoverable  form,  as 
was  originally  envisioned  in  the  IMERC 
standard. 

G.  Request  for  Comment 

The  Agency  has  several  potential 
concerns  with  the  IMERC  standard. 
Specifically,  frt)m  the  available 
combustion  database  and  the  BRS  data, 
it  appears  that  non-trivial  volumes  of 
mercury-bearing  waste  are  going  to 
combustion  units.  As  discussed  above, 
because  mercury  is  a  volatile  metal  and 
unless  the  combustion  unit  has  an 
APCD  capable  of  captiuing  mckxury 
emissions  (normally  not  the  case), 
potentially  all  of  the  mercury  fed  into 
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the  unit  will  be  vaporized  and  released 
into  the  atmosphere. 

The  Agency  specifically  requests 
comment  on  the  following: 

1.  What  Mercury  Waste  Streams  Will 
Continue  to  Warrant  IMERC? 

There  may  be  wastes  for  which 
incineration  is  the  best  available 
treatment  option,  for  example,  wastes 
with  low  mercury  concentrations  and 
high  levels  of  organics,  mercury  wastes 
containing  PCBs,  and  mercxuy  wastes 
containing  or  combined  with  reactive 
and  ignitable  hazardous  waste.  In  an 
attempt  to  identify  such  wastes,  the 
Agency  examined  BRS  data  for  wastes 
that  are  D009  and  also  contain  dioxins 
or  PCBs.  A  search  of  the  1995  BRS  data 
showed  only  one  hazardous  waste 
incinerator  that  processed  waste  streams 
containing  both  D009  wastes  and  dioxin 
wastes.  (EPA  hazardous  waste  codes 
F020-F023  and  F026-F028).  According 
to  the  1995  BRS,  the  facility  processed 
approximately  80  tons  of  wastes 
containing  dioxins  from  27  separate 
waste  streams.  Many  of  these  wastes  are 
from  soil  and  debris  from  facility 
decommissioning.  However,  no 
concentration  data  were  available.  Three 
facilities  process  waste  streams 
containing  both  D009  wastes  and  PCB 
wastes.  These  facilities  processed 
approximately  446  tons  of  wastes  from 
22  separate  waste  streams  in  1995.  Most 
of  the  PCB  wastes  were  organic  solids 
and  sludges  and  again,  no  concentration 
data  were  available.  Waste  streams 
containing  reactive  and  ignitable 
hazardous  wastes  covered  a  wide 
variety  of  waste  stream  codes.  Many  of 
the  ignitable  and  reactive  wastes  were 
flammable  liquids,  solvents,  and 
petroleum.  In  addition,  it  appears  there 
are  other  waste  streams,  such  as  oily 
wastes,  that  require  incineration. 

However,  inorganic  mercury  is 
generally  associated  with  solids  in 
highly  organic  wastes.  These  mercury- 
bearing  solids  can  be  separated  by 
centrifuge  prior  to  retorting.  The  Agency 
requests  information  on  mercury- 
bearing  wastes  that  may  continue  to 
require  incineration,  and  on  wastes  that 
would  be  amenable  to  the  separation  of 
mercury  solids  for  recovery  prior  to 
incineration  of  the  remainder  of  the 
waste.  Specifically,  the  Agency  requests 
comment  on  the  feasibility  of  requiring 
the  separation  of  mercury-bearing  solids 
from  organic  wastes  and  identification 
of  any  wastes  for  which  such 
pretreatment  would  not  be  feasible. 


2.  What  Alternative  Technologies  Are 
Available  To  Treat  Mercury  Wastes 
Containing  Organics  While  Also 
Minimizing  Mercury  Emissions? 

Because  mercury  emissions  from 
incinerators  may  be  costly  to  control, 
£dtemative  technologies  are  sought  that 
can  either  recycle  the  mercury  in  the 
wastes,  separate  the  mercury  from  the 
organics  prior  to  incineration  of  the 
organics,  or  produce  a  stable  residue  for 
disposal  that  reduces  the  risks  attributed 
to  the  organic  and  mercury  constituents. 
The  Agency  seeks  waste 
characterization  and  technology 
performance  data  on  alternative 
technologies  for  the  treatment  of  wastes 
that  are  currently  incinerated. 

We  also  request  information  on  the 
impediments  to  using  alternative 
technologies,  such  as  RMERC,  to  treat 
mercury  wastes  containing  organics 
(RMERC  is  cvuxently  listed  as  an 
alternative  in  the  regulations),  and 
whether  the  organics  can  be  destroyed 
or  captured.  Would  an  alternative 
technology  such  as  an  oxidation- 
leaching-precipitation  train  be  more 
desirable?  What  are  the  concentration 
limits  of  organics  that  could  be  treated 
by  these  alternative  technologies?  If 
these  alternative  technologies  are  shown 
to  effectively  treat  mercury  wastes 
containing  organics,  should  the 
incineration  standard  then  be  retained 
only  if  the  unit  has  appropriate  APCDs 
to  capture  the  mercury  and/or  only  if 
the  organics  in  the  wastes  are  "hard  to 
treat?"  The  Agency  specifically  requests 
conunent  and  data  supporting 
commenter's  views  on  these  issues.  The 
Agency  also  requests  information 
regarding  the  current  capacity  of 
alternative  oxidation  technologies. 

Vn.  Regulatory  Options  Involving 
Source  Reduction 

As  discussed  above,  EPA's  current 
LDR  regiilations  set  both  technology  and 
numerical  based  treatment  standards 
that  require  waste  management  facilities 
to  either  retort,  roast,  or  incinerate 
hazardous  wastes  that  contain  greater 
than  260  mg/kg  of  total  mercury 
(depending  on  the  presence  of  organics; 
see  Table  4);  or  treat  hazardous  wastes 
that  contain  less  than  260  mg/kg  of  total 
merciuy  to  0.025  mg/L  TCLP  prior  to 
land  disposal. 

Some  companies  have  found  ways  to 
reduce  or  eliminate  the  amount  of 
mercury  in  their  waste  by  making 
changes  in  their  production  processes 
and  plant  management,  including 
changing  raw  materials,  equipment, 
process  design,  and  maintenance 
activities.  In  some  cases,  these  changes 
have  taken  several  years  to  design,  test 


and  install,  while  simultaneously 
relying  on  costly  treatment  technology 
to  remain  in  compliance.  For  example, 
chlor-alkali  producers,  which  are  the 
largest  manufacturing  users  of  mercury 
in  the  U.S.,  have  historically  relied  on 
a  mercury  cell  process  to  manufacture 
chlorine  and  caustic  soda.  Caustic  soda 
produced  from  this  process  may  contain 
mercury,  which  in  turn  may 
contaminate  other  products  and 
generate  mercury-bearing  hazardous 
wastes.  By  1994,  approximately  one-half 
of  the  chlor-alkali  plants  had  changed  to 
a  membrane  cell  production  process, 
which  does  not  use  mercury.  The 
membrane  cell  process  has  resulted  in 
better  environmental  results  and  lower 
energy  and  waste  management  costs  for 
the  facilities  that  use  this  technology. 

EPA  wishes  to  consider  regiUatory 
options  that  produce  superior 
environmental  results  and  cost-savings 
for  the  regulated  community  beyond  the 
requirements  of  end-of-pipe  technology 
standards.  EPA  recognizes  that  once  a 
compjmy  invests  in  end-of-pipe 
recovery  or  treatment  technologies  that 
meet  compliance  requirements,  there 
may  be  little  or  no  incentive  to  invest 
more  money  in  process  changes  that 
would  reduce  or  eliminate  a  particular 
hazardous  waste,  particularly  since 
there  would  be  no  relief  from  waste 
management  costs  while  process 
changes  are  being  designed  and  tested. 

In  today's  document,  EPA  is  seeking 
comment  on  potential  regulatory 
incentives  that  would  encourage 
companies  to  invest  in  manufacturing 
process  redesign,  raw  materials 
substitution  or  other  technologies  that 
would  reduce  the  amount  of  merciuy 
foimd  in  hazardous  waste.  To  make  this 
approach  incentive-based,  EPA  is 
seeking  views  and  information  on  the 
possibility  of  extending  LDR 
compliance  dates  for  companies  willing 
to  develop  and/or  install  technologies 
that  could  be  used  instead  of,  or  in 
combination  with,  end-of-pipe 
technologies  to  reduce  the  generation  of 
mercury-bearing  hazardous  wastes. 

One  approach  EPA  is  considering  is  a 
two-part  LDR  standard.  The  first  part  of 
this  standard  would  be  a  traditional 
standard,  developed  from  data  on  the 
best  available  treatment  technologies. 
The  second  and  novel  part  of  the 
standard  would  be  an  alternative 
standard  that  facilities  could  elect  in 
lieu  of  the  first,  more  traditionally-based 
standard.  This  edtemative  standard 
would  involve  the  installation  of  source 
reduction-oriented  process  changes  that 
would  either  reduce  the  volume  of 
mercury  waste  produced  or  the 
concentration  of  mercury  in  the  wastes. 
As  an  incentive  for  encouraging 
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companies  to  comply  with  the 
alternative  standard  (particularly  if  the 
mercury  concentration  level  is  lower 
than  the  level  for  the  first  part  of  the 
standard),  EPA  would  extend  the 
generator  exclusion  from  permitting 
beyond  the  ciurent  90  days,  or  provide 
some  other  kind  of  incentive. 

EPA  is  seeking  comment  on  the 
development  of  a  two-part  standard,  like 
the  one  discussed  above,  or  another 
standard  that  provides  economic  or 
regulatory  incentives  to  promote  source 
reduction  of  merciuy  in  hazardous 
wastes.  EPA  would  also  like  comment 
on  whether  extending  the  compliance 
dates  would  foster  reductions  in  wastes 
beyond  the  limits  achievable  using  end- 
of-the  pipe  treatment  technologies. 

Vm.  Mixed  Wastes 

Ongoing  inventory  of  mercury- 
contaminated  wastes  currently  awaiting 
disposal  at  Department  of  Energy  (DOE) 
facilities  has  identified  7,284  cubic 
meters  of  such  wastes.  These  wastes  are 
the  legacy  of  past  nuclear  weapons 
production  for  national  defense.  Table  5 
presents  an  inventory  of  this  waste. 

Table  5.— Mercury  CorfTAiNiNG 
Wastes  at  DOE  Facilities 


Category 

Inventory 

(cubic 

meters) 

Elemental 

<260  mg/kg 

>260  mg/kg 

Unknown 

17 

6,000 

325 

942 

Total 

7,284 

Source:    DOE    Mercury    Working    Group, 
1999. 

Under  current  regulations,  no  separate 
treatment  category  exists  for  high 
merciuy  wastes  that  also  contain 
radioactive  materials.  Therefore,  the 
regulations  direct  that  high  mercury- 
organic  subcategory  mixed  wastes  be 
subjected  to  RMERC  or  IMERC  and  that 
high  mercury-inorganic  subcategory 
mixed  wastes  be  subjected  to  RMERC. 
At  the  time  of  promulgation,  these 
regulations  intended  that  the  mercury 
be  separated  from  the  wastes  and 
recycled.  However,  vtrith  the  cessation  of 
nuclear  weapon  production,  there  are 
no  longer  any  uses  for  mercury  that  is 
still  contaminated  with  radioactive 
materials.  Thus,  current  regulations  may 
result  in  the  contamination  (by 
radiation)  of  additional  equipment  to 
recover  mercury  that  has  no  subsequent 
use  and  for  which  the  treatment 
standard  for  disposal  is  again  RMERC. 
Department  of  &iergy's  (DOE)  Mixed 
Waste  Focus  Area-Mercury  Working 


Group,  in  conjimction  with  EPA,  has 
initiated  studies  of  the  direct  treatability 
of  high  mercury-inorganic  subcategory 
wastes  for  direct  disposal.  Should  these 
tests  demonstrate  the  successful 
treatment  of  such  wastes,  EPA  could,  as 
part  of  this  or  a  separate  LDR 
rulemaking,  create  a  separate 
subcategory  for  these  mercury-bearing 
mixed  wastes  and  potentially  develop  a 
niunerical  treatment  standard  for  the 
subcategory.  These  treatability  studies 
include  the  evaluation  of  technologies 
such  as  alternative  oxidation 
technologies,  stabilization  using 
specialized  amendments,  amalgamation 
technologies,  sulfur  polymer  cement 
stabilization,  and  mercury  solubilization 
and  removal.  Further  information  on 
these  technologies  is  located  in  the 
docket  to  today's  ANPRM.  The  Agency 
expects  that  several  of  these  studies  vtrill 
be  further  along  by  the  time  of  a 
proposed  rule  (scheduled  to  follow  this 
ANPRM  by  approximately  one  year). 
Any  available  data  irom  these  tests  vdll 
be  discussed  in  the  proposed  rule  and 
placed  in  the  docket  to  that  rule. 

The  Agency  specifically  requests 
comments  on  eliminating  the  RMERC 
standard  for  mixed  merciuy  wastes,  and 
on  allowing  the  use  of  alternative 
technologies  that  are  ciurently  being 
investigated  by  EPA  and  DOE,  with  the 
residuals  having  to  comply  vdth  a 
numerical  limit. 

IX.  Discussion  of  Alternative  Treatment 
Technologies 

A.  Possible  Alternative  Technologies  to 
Retorting 

As  discussed  in  the  May  1990  Best 
Demonstrated  Available  Technology 
(BDAT)  Background  Document  for 
Merciuy  Containing  Wastes,  retorting  is 
not  the  only  technology  that  has  been 
used  in  treating  high  merciuy  wastes. 
Alternative  treatment  technologies  are 
categorized  as  either  removal/recovery 
technologies  or  immobilization 
technologies.  These  alternatives  are 
presently  used,  or  could  potentially  be 
used  for  treating  such  wastes. 

Alternative  treatment  technologies 
presently  exist,  or  have  existed  in  the 
past,  for  two  reasons.  First,  the 
alternative  technology  may  be  simply 
another  competing  process  to  remove 
mercury  from,  or  fix  mercury  within,  a 
matrix.  Second,  the  technology  may 
overcome  restrictive  waste 
characteristics  that  cause  difficulty 
during  retorting  or  roasting.  For 
example,  several  processes  are  actually 
"pretreatment"  processes  to  prepare  the 
waste  for  retorting.  These  processes 
remove  waste  characteristics  that 
restrict  treatment,  such  as  water  content. 


and  convert  mercury  compounds  into 
easier  to  treat  forms. 

Several  technologies  which  may  hold 
some  promise  for  the  treatment  of  high 
mercury  wastes  include  the  following: 

Removal/Recovery  Technologies 

(1)  Acid/chemical  leaching  (solids, 
slurries,  or  aqueous  wastes).  The 
mercury  is  converted  to  a  more  soluble 
form  and  thus  is  removed  from  the 
waste  matrix. 

(2)  Carbon  adsorption  (aqueous 
wastes  or  vapors).  Mercury  retort 
facilities  commonly  use  carbon 
adsorption  as  a  way  of  removing  and 
concentrating  mercury  removed  from 
stack  gas  or  effluents. 

(3)  Ion  exchange.  Ions  in  the  exchange 
resin  are  substituted  for  mercury  ions  of 
similar  charge. 

These  technologies  are  described  in 
more  detail  in  the  background 
document  "Waste  Specific  Evaluation  of 
RMERC  Treabnent  Standard." 

Immobilization  Technologies 

(1)  Solidification/stabilization  (solids 
or  slurries).  Solidification/ 
stabilization(S/S)  processes  are 
nondestructive  methods  to  immobilize 
the  hazardous  constituents  in  a  matrix 
while  decreasing  the  waste  surface  area 
and  permeability. ''  Common  S/S  agents 
include  Type  1  Portiand  cement,  lime, 
and  fly  ash.  The  final  product  can  be  a 
monolith  of  any  practical  size  or  a 
granular  material  resembling  soil.  ^ 
Sulfur  poljTner  cement  (SPC)  is  one 
stabilization  technology  that  can  be 
used  to  convert  mercury  compounds  to 
mercuric  sulfide  and  encapsulate 
simultaneously  (U.S.  DOE,  1998). 
However,  the  encapsulation  process 
temperatures  can  volatilize  mercury,  so 
the  mercury  vapor  and  oxide  that  forms 
must  be  captured  and  recycled  in  the 
process. 

(2)  Amalgamation.  Amalgamation 
typically  involves  the  mixing  of 
elemental  mercury  with  a  powdered 
granular  metal  (typically  zinc),  forming 
a  non-liquid,  semi-solid  matrix  of 
elemental  mercury  and  the  metal.  Two 
generic  processes  that  are  used  for 
amalgamating  mercury  in  wastes  are  an 
aqueous  replacement  (solution)  process, 
and  a  non  aqueous  process.^^ 

The  Agency  requests  more 
information,  including  any  data  from 
treatability  studies  and  their 


-''U.S.  EPA,  Technical  Resource  Document: 
Solidification/Stabilization  and  its  Application  to 
Waste  Materials,  EPA/530/R-93/012,  June  1993. 

"•U.S.  EPA.  Engineering  Bulletin.  Solidification/ 
Stabilization  of  Organics  and  Inorganics,  EPA/540/ 
S-92/01S,  February  1993. 

'^U.S.  EPA,  Treatment  Technology  Background 
Document.  January  1991.  pages  74-80. 
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applications  to  various  waste  matrices, 
on  these  technologies. 

B.  Possible  Alternative  Technologies  to 
Incineration 

This  section  discusses  the  treatment 
technologies  that  are  being  studied  to 
treat  high  mercury  wastes  currently 
reqiuring  incineration.  The  goal  of  these 
technologies  is  to  achieve  the  same 
degree  of  destruction  of  the  organic 
compounds  as  is  achieved  with 
incineration,  while  maintaining  control 
over  the  residual  mercury.  Many 
variables  need  to  be  considered, 
including  the  degree  of  organic 
destruction  required  prior  to  further 
mercury  treatment,  the  degree  of 
merciuy  speciation  control  required  by 
the  waste  form,  and  other  operating 
procedures  to  ensure  mercury  extraction 
from  non wastewaters  and  wastewaters. 
Because  the  merciuy  cannot  be 
destroyed,  various  treatment  process 
steps  are  necessary  to  treat  or  recover 
the  mercury,  depending  on  the  merciuy 
species  present  in  the  waste,  its 
concentration,  and  the  overall  waste 
form. 

Ciuxently,  the  only  common  process 
capable  of  destroying  organics  is 
oxidation,  which  can  be  done  thermally 
or  chemically.  It  is  usually  combined 
with  other  technologies  to  form  a 
treatment  train.  One  such  train  is  the 
oxidation,  leaching,  and  precipitation 
train,  which  has  been  shown  to  be 
effective  in  treating  high  mercury  wastes 
currently  requiring  incineration.  Once 
the  organics  are  destroyed,  leaching  and 
precipitation  treat  the  inorganic 
merciuy  forms,  such  as  oxides  and 
hydroxides.  The  resulting  waste  is  then 
suitable  for  retorting  or  immobilization 
prior  to  disposal.  Note  that  this  type  of 
treatment  train  cannot  destroy  dioxins, 
furans,  or  PCBs. 

The  Agency  also  has  limited 
information  on  a  nimiber  of  developing 
technologies  including  nonthermal  (i.e., 
Delphi  DETOX  (Delphi  Research),  Direct 
Chemical  Oxidation  (LLNL),  Acid 
Digestion  (Savannah  River))  and  thermal 
processes  (such  as  steam  reforming) 
(ThermoChem  Inc.),  and  Catalytic 
Chemical  Oxidation  (LBNL))  under 
development  in  support  of  the  waste 
treatment  needs  of  the  Department  of 
Energy  facilities.  One  or  more  of  these 
technologies  may  soon  be  available  and 
used  for  mercury-bearing  wastes, 
followed  by  stabilization.  EPA  requests 
further  information  on  the 
aforementioned  technologies,  as  well  as 
any  others  that  may  be  used  in  place  of 
IMERC. 


C.  Current  Mercury  Treatment 
Companies 

Several  sources  were  researched  to 
identify  facilities  and  companies  that 
provide  alternative  treatment  for 
mercury-bearing  organic  wastes.  These 
sources  include  BDAT  capacity 
background  documents,  the  1995 
Biennial  Reporting  System  (BRS), 
Alternative  Technology  Treatment 
Information  Center  (ATTIC)  database. 
Vendor  Information  System  for 
Innovative  Treatment  Technologies 
(VISiri)  database,  technical  background 
documents,  online  web  searches  for 
company  and  treatment  technology 
profiles,  and  the  Risk  Reduction 
Engineering  Laboratory  (RREL) 
database.  Limited  information  is 
available  on  vendors  and  facilities  that 
treat  mercury-bearing  organic  wastes 
using  methods  other  than  incineration 
or  retorting.  BRS  data  indicate  that  there 
are  numerous  facilities  that  treat 
mercury-bearing  organic  wastes.  The 
BRS  waste  management  code,  the  code 
used  to  report  the  final  treatment  of  the 
waste,  in  a  few  cases  indicated  there  is 
acid  leaching  or  oxidation  used  to  treat 
the  mercury-bearing  organic  waste 
stream.  This  may  be  because  the  final 
treatment  step  is  the  only  management 
code  reported,  and  does  not  indicate  if 
a  multiple  step  process  is  used.  The 
predominant  treatments  reported  in  BRS 
are  stabilization/chemical  fixation  using 
cementitious  and/or  pozzolanic 
materials  and  phase  separation.  There 
are  several  data  gaps  that  require  further 
investigation  on  a  process  and  waste 
stream  specific  level.  In  addition,  the 
BRS  data  do  not  adequately  describe  the 
organic  content  of  the  actual  waste 
stream  being  treated,  especially  where 
multiple  waste  form  codes  are  reported 
together  with  the  D009  code.  A  table 
listing  the  mercury  treatment  facilities  is 
provided  in  the  background  document 
"Analysis  of  Alternatives  to  Incineration 
for  Mercury  Wastes  Containing 
Organics,"  which  can  be  found  in  the 
docket  to  today's  ANPRM. 

D.  Request  for  Comment 

The  Agency  seeks  comments  on  the 
viability  and  parameters  of  these 
alternative  technologies  and  any  other 
technologies  not  specifically  mentioned 
in  this  ANPRM.  Specifically,  the 
Agency  seeks  the  following  information: 
description  of  the  process;  types  of 
wastes  capable  of  being  treated;  total, 
leachable,  and  volatile  mercury  content 
of  the  wastes  and  of  the  residues 
following  treatment;  amount  of  mercury 
air  emissions  from  treatment;  operating 
conditions  and  parameters;  data 
showing  the  efficiency  of  the 


technology;  commercial  availability  of 
the  technologies  and  their  available 
capacity;  limitations  of  the  technologies; 
cost  information  for  these  alternative 
technologies;  and  other  potential 
benefits  of  using  these  alternative 
technologies  over  the  existing  treatment 
technologies.  All  data  submitted  should 
have  appropriate  QA/QC  documentation 
to  ensure  their  consideration  by  the 
Agency.  Data  without  QA/QC  may  be 
disregarded. 

X.  Possible  Revisions  to  the  Meroiry 
LDRs 

A.  Purpose  of  ANPRM 

The  Agency  plans  to  examine 
potential  revisions  to  the  LDR  mercury 
treatment  standards,  including  the 
potential  to  encourage  manufacturing 
process  changes  (i.e.,  source  reduction 
changes)  that  further  reduce  the  amount 
of  mercury  entering  hazardous  waste 
streams,  as  the  next  step  in  this 
rulemaking  process.  The  Agency 
decided  that  this  ANPRM  is  necessary 
before  proposal  development  because 
the  Agency  would  benefit  fi-om 
additional  mercury  treatment  data, 
including  information  on  source 
reduction  opportunities,  as  well  as 
industry  information  to  consider  in 
amending  the  standards.  The  nature  and 
extent  of  these  amendments  have  not 
yet  been  determined.  This  ANPRM  is 
expected  to  be  beneficial  to  the 
regulating  entities  (including  States),  the 
regulated  community,  and  the  public  as 
a  means  of  public  outreach  and 
opportunity  for  public  comment  early  in 
the  rulemaking  process.  EPA  encourages 
all  interested  persons  to  submit 
comments,  and  to  identify  any  relevant 
issues  not  addressed  by  this  ANPRM. 
The  Agency  also  welcomes  comments 
regarding  whether  the  LDR  mercury 
treatment  standards  should  be  revised. 
The  Agency  encourages  conmienters  to 
submit  examples  or  documentation  to 
support  their  positions.  The  input  from 
public  comment  will  assist  the  Agency 
in  developing  a  proposed  rule  that 
successfully  ad(&esses  all  appropriate 
revisions  to  these  standards.  An  Agency 
decision  to  issue  a  proposed  rule  to 
revise  LDR  mercury  treatment  standards 
and  the  nature  of  those  revisions  vtrill  be 
ultimately  based  on  the  comments 
received  on  this  ANPRM,  as  well  as  data 
obtained  fi-om  other  sources  (e.g., 
ongoing  treatability  studies). 

B.  Schedule 

The  Agency  has  general  plans  to 
release  a  notice  of  proposed  rulemaking 
by  early  2000.  The  final  rule  date  will 
depend  on  the  amount  of  information 
submitted  and  the  issues  raised. 
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C.  Impact  on  Small  Businesses 

The  Agency  believes,  at  this  point, 
that  the  impact  on  small  businesses  will 
not  be  significant.  EPA  requests 
comment  on  the  potential  costs  and 
benefits  to  small  businesses,  should 
revisions  be  made  to  the  LDR  mercury 
treatment  standards  as  described  in  this 
ANPRM.  Suggestions  on  ways  the 
Agency  might  mitigate  any  adverse 
effects  would  also  be  welcome. 

D.  Impact  on  State  Programs 

The  Agency  will  be  cognizant  of  the 
impact  of  any  proposed  revisions  to  the 
LDR  mercury  treatment  standards  on 
State  programs,  and  encourages 
comments  on  this  subject. 

XI.  AdministratiTe  Requirements 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
ANPRM  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  create  any 
new  requirements.  Therefore,  EPA 
provides  the  following  certification 
under  the  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act: 
Piu^uant  to  the  provision  at  5  U.S.C. 
605(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
However,  there  is  the  potential  for 
future  actions  related  to  this  ANPRM  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  the  Agency  will  examine 
whether  the  Regulatory  Flexibility  Act 
applies  in  the  preparation  of  any  future 
rulemakings  related  to  this  ANPRM. 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  dny  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 


the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  ANPRM  is  not  subject  to  E.O. 
13045  because  it  is  does  not,  at  this 
point,  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks.  Of  course,  as  the  information  in 
response  to  this  ANPRM  is  evaluated, 
we  will  continue  to  examine  whether 
E.O.  13045  applies. 

List  of  Subiects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste,  Reporting  and  recordkeeping 
requirements 

Dated:May  21, 1999. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  99-13659  Filed  5-27-99;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7290] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
conmnmities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Ihtigram 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
conunimity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 


available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Sti-eet  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.milleT<^eraa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  vdth  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973. 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  reqiiired.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  conmiunity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 
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Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 


Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procediu-e,  Flood  insurance,  Reporting 
and  recordkeeping  requirem.ents. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— (AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Iowa 

Dickinson  County 
(Unincorporated 
Areas). 

Lower  Gar  Outlet  Channel 
Spirit  Lake  

Approximately   2,700   feet  upstream   of 
confluence  with  Little  Sioux  River. 

Approximately  1 .23  miles  (6,480  feet)  up- 
stream of  County  Road  A34. 
Entire  lake  shoreline 

None 

None 

None 
None 

*1,354 

M,397 

*1  404 

Okoboji  Lake  Chain 

Entire  lake  shoreline :... 

•1,399 

Maps  are  available  for  inspection  at  the  Dickinson  County  Zoning  Office,  1810  Ithaca  Avenue,  Spirit  Lake  ,  towa. 

Send  comments  to  The  Honorable  June  Goldman,  Chairperson,  Dickinson  County  Board  of  Supervisors,  1802  Hill  Street,  Spirit  Lake,  Iowa 
51360. 


Nebraska  

Platte  County  (Un- 

Shell Creek 

Approximately  27  miles  upstream  of  con- 
fluence with  the  Platte  River. 

None 

*1,446 

incorporated 

Areas). 

Approximately  6  miles  upstream  of  U.S. 

None 

•1,697 

Route  91 . 

Maps  are  available  for  inspection  at  the  Platte  County  Highway  Department,  2610  14th  Street,  Columbus,  Nebraska. 

Send  comments  to  The  Honorable  Myron  Franzen,  Chairman,  Board  of  Commissioners,  Platte  County  Courthouse,  2610  14th  Street,  Colum- 
bus. Nebraska  68601 . 


North  Dakota 


Ward  County  and 
Incorporated 
Areas. 


Mouse  River 


Approximately  264  feet  downstream  of 
Schilling  Bridge. 


None 


None 


•1,520 


1,600 


At  Lake  Darling  Dam  

Maps  are  available  for  inspection  at  the  Flood  Zoning  Office,  315  Third  Street,  Southeast,  Minot,  North  Dakota. 

Send  comments  regarding  Ward  County  and  the  Townships  of  Harrison,  Kirtcelie,  Nedrose,  New  Prairie,  Sawyer,  and  Sundre  to  The  Honor- 
able Karl  L.  Conrad,  Chairperson,  Ward  County  Commissioners,  P.O.  Box  5005,  Minot,  North  Dakota  58702-5005. 
Maps  are  available  for  inspection  at  the  City  of  Sawyer  City  Hall,  104  Dakota  Avenue  South,  Sawyer,  North  Dakota. 
Send  comments  to  The  Honorable  Ralph  Packulak,  Mayor,  City  of  Sawyer,  P.O.  Box  237,  Sawyer,  North  Dakota  58781. 
Maps  are  available  for  inspection  at  the  City  of  Minot  City  Engineer's  Office,  1025  31st  Street,  Southeast,  Minot,  North  Dakota. 
Send  comments  to  The  Honorable  Carroll  W.  Erickson,  Mayor,  City  of  Minot,  515  Second  Avenue  Southwest,  Minot,  North  Dakota  58701. 
Maps  are  available  for  inspection  at  the  City  of  Burlington  City  Auditor's  Office,  225  Wallace  Street,  Buriington,  North  Dakota. 
Send  comments  to  The  Honorable  Jerome  Gmenberg,  Mayor,  City  of  Burlington,  225  Wallace  Street,  Buriington,  North  Dakota  58722. 
Maps  are  available  for  inspection  at  the  County  Flood  Zoning  Office,  315  Third  Street  Southeast,  Minot,  North  Dakota. 

Send  comments  to  The  Honorable  Ron  Almquist,  Chairman,  Township  of  Buriington,  2700  74th  Street,  Northwest,  Minot,  North  Dakota 
58703. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 


Dated:  May  13, 1999. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-13630  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  671B-04-P 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program* 
Administration 

49  CFR  Part  107, 171, 172, 173, 177, 
178  and  180 

[Docket  No.  RSPA-98-3684(HM-220)] 

RIN  2137-AA92 

Hazardous  IMaterlals:  Requirements  for 
DOT  Specification  Cylinders;  Second 
Extension  of  Comment  Period 

agency:  Research  and  Special  Programs 
Administration  CRSPA),  DOT. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  RSPA  is  extending  the  closing 
date  for  filing  comments  to  a  notice  of 
proposed  rulemaking  (NPRM)  published 
under  Docket  HM-220  from  May  28  to 
September  30, 1999.  RSPA  is  taking  this 
action  in  response  to  petitions  filed  by 
the  National  Propane  Gas  Association 
(NPGA),  the  Air-Conditioning  and 
Refiigeration  Institute  (ARI),  the    • 
Compressed  Gas  Association,  Inc.  (CGA) 
and  Airgas,  Inc.  The  petitioners 
requested  that  RSPA  provide  additional 
time  to  allow  shippers,  the  gas  and 
cylinder  industries,  and  other  interested 
parties  sufficient  time  to  review  and 
address  the  proposed  changes. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1999. 
ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  PL  401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590-0001.  Comments  should  identify 
the  docket  number,  RSPA  98-3684(HM- 
220),  and  should  be  submitted  in  two 
copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  Comments 
may  also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  document  electronically.  In 
every  case,  the  comment  should  refer  to 
the  Docket  niunber  "3684". 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building,  at  the  above  address.  Public 
dockets  may  be  reviewed  at  the  address 
above  between  the  hours  of  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  In  addition, 
the  NPRM  and  all  comments  can  be 
reviewed  on  the  internet  by  accessing 
the  Hazmat  Safety  Homepage  at  "http:/ 
/hazmat.doLgov. " 


FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Freeman,  telephone  number 
(202)  366-^545,  Office  of  Hazardous 
Materials  Technology,  or  Hattie 
Mitchell,  telephone  number  (202)  366- 
8553,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION:  On 
October  30,  1998,  RSPA  published  an 
NPRM  in  the  Federal  Register  imder 
Docket  HM-220  (63  FR  58460).  RSPA 
proposes  in  the  NPRM  to  amend  certain 
requirements  in  the  Hazardous 
Materials  Regulations  to  establish  four 
new  DOT  cylinder  specifications  and  to 
revise  the  requirements  for 
maintenance,  requalification,  repair  and 
use  of  DOT  specification  cylinders.  In 
addition,  RSPA  held  three  public 
meetings  to  discuss  the  proposals  on 
December  8,  1998  (63  FR  58460;  October 
30, 1998),  January  28, 1999  (63  FR 
72224;  December  31, 1998)  and  April 
13-15, 1999  (64  FR  9114;  February  24, 
1999).  Also  the  December  31  notice 
provided  for  a  120-day  extension  of  the 
comment  period  from  January  28  to  May 
28. 

The  NPGA,  the  ARI,  and  the  CGA 
petitioned  RSPA  for  another  extension 
of  at  least  120  days  fitim  the  May  28 
deadline.  Airgas  Inc.  petitioned  for  a  90- 
day  extension.  The  petitioners  stated 
that  this  second  extension  would  allow 
affected  persons  more  time  to  provide 
substantive  comments  to  the  proposed 
changes.  Many  commenters  attending 
the  April  public  meeting  also  stated  that 
they  would  need  more  time  to  submit 
their  comments.  RSPA  agrees  that 
additional  time  should  be  provided  and 
is  hereby  extending  the  closing  date 
from  May  28  to  September  30, 1999. 

Issued  in  Washington,  DC,  on  May  24, 
1999. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[FR  Doc.  99-13643  Filed  5-27-99;  8:45  am] 
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DEPARTIMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  223  and  224 

[Doclmt  No.  9905201 40-91 4(M)1;  I.D. 
04ie99A] 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Petition  To  List  Eleven  New 
Species  Including  One  New  Genus  of 
Bryozoans  From  Capron  Shoai, 
Florida,  as  Threatened  or  Endangered 
Under  the  Endangered  Species  Act 
(ESA) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  90-day  petition 
finding. 

SUMMARY:  NMFS  received  on  February 
11, 1999,  a  petition  to  list  eleven  new 
species  (including  one  new  genus, 
Cymulopora)  of  bryozoans  as  threatened 
or  endangered  under  the  ESA.  The 
follovtring  are  the  new  species: 
Alcyonidium  capronae,  Membranipora 
triangularis,  Disporella  plumosa, 
Cymulopora  uniserialis,  Cribilaria 
parva,  Reginella  repangulata, 
Hippothoa  balanopbila,  Phylactella  ais, 
Trematooecia  psammophila, 
Cleidocbasma  angustum,  and 
Drepanopbora  torquata,  hereafter 
referred  to  as  "Capron  shoal  bryozoans." 
NMFS  finds  that  \he  petition  does  not 
present  substantial  scientific  or 
commercial  information  to  warrant  the 
petitioned  action,  per  50  CFR  424.14. 

DATES:  This  petition  finding  was  made 
on  May  18,  1999. 

ADDRESSES:  Copies  of  the  petition  may 
be  obtained  from  NMFS,  Protected 
Resources  Division,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702;  or  from  NMFS,  Office  of 
Protected  Resources,  1315  East  West 
Highway,  Silver  Spring,  MD  20910.  The 
petition  finding  and  supporting  data  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Hawk,  NMFS,  Protected  Resources 
Division,  (727)570-5312,  or  Marta 
Nammack,  NMFS,  Office  of  Protected 
Resources,  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)  of  the  ESA  contains 
provisions  concerning  petitions  from 
interested  persons  requesting  the 
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Secretary  of  Conunerce  (Secretary)  to 
list  species  under  the  ESA.  Section 
4(b)(3)(A)  requires  that,  to  the  maximum 
extent  practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
make  a  finding  whether  the  petition 
presents  substantial  scientific 
orcommercial  information  indicating 
that  the  petitioned  action  may  be 
warranted.  Section  424.14(b)(1)  of 
NMFS'  ESA  implementing  regulations 
define  "substantial  information"  as  the 
amount  of  information  that  would  lead 
a  reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted  (see  50  CFR  424.14). 
Section  424.14(b)(2)  of  these  regiilations 
contains  factors  the  Secretary  considers 
in  evaluating  a  petitioned  action. 

On  February  11, 1999,  the  Secretary 
received  a  petition  dated  that  day  from 
Eric  R.  Glitzenstein  and  Cara  Romanzo, 
counsels  for  the  St.  Lucie  Coimty 
Conservation  Alliance,  St.  Lucie 
Waterfront  Council  Inc.,  St.  Lucie 
County  Audubon  Society  Inc.,  Dr.  Judith 
E.  Winston,  and  K.  Brian  Killday, 
hereafter  referred  to  collectively  as  "the 
petitioners,"  to  list  the  Capron  Shoal 
bryozoans  as  threatened  or  endangered. 
The  U.S.  Army  Corps  of  Engineers 
(Corps)  intends  to  dredge  the  sandy 
shoal  where  these  bryozoans  reside,  as 
a  plentiful  source  of  sand  for  eroded 
beach  restoration.  The  petitioners  cite 
"significant  risk  to  the  well-being"  and 
threat  of  extinction  of  these  new  species 
(discovered  between  1983  and  1985) 
"not  known  to  exist  anywhere  other 
than  *  *  *  Capron  Shoal"  from  "an  ill- 
conceived,  imminent  project  to  dredge 
and  thereby  destroy  their  only  known 
habitat."  The  petitioners  also  cite  the 
"potential  anti-carcinogenic  and  other 
medicinal  properties"  of  the  species  and 
genus  at  issue  as  additional  reasons  why 
the  bryozoans  should  be  immediately 
listed  imder  the  ESA.  However,  the 
petitioners  do  not  present  substantial 
information  with  regard  to  these  claims. 

The  petitioners  sought  a  Temporary 
Restraining  Order  (TRO)  against  the 
Corps  dredging  project,  alleging  that  the 
Corps  did  not  conduct  a  thorough 
National  Environmental  Policy  Act 
(NEPA)  analysis,  and  alleging  that 
immediate  and  irreparable  harm  would 
result  if  dredging  went  forward.  The 
Coxut  ruled  in  favor  of  the  petitioners 
and  issued  a  TRO  on  March  5, 1999. 
Subsequently,  the  Corps  and  the 
petitioners  reached  a  Settlement 
Agreement,  which  committed  the  Corps 
to  fund  bryozoan  studies  of  Capron 
Shoal  and  nearby  shoals  ($200,000), 
dredge  only  in  the  southern  portion  of 
the  CTirrently  authorized  borrow  area 
during  the  first  phase  of  the  beach 
renourishment  project,  conduct  a  survey 


of  the  effect  of  beach  nourishment  on 
the  near-shore  hardbottom,  and  do 
additional  NEPA  analysis  before 
beginning  the  next  phases. 

NMFS  nas  reviewed  the  petition  and 
information  available  in  NMFS  files  and 
consulted  with  one  of  the  petitioners 
and  bryozoan  researcher.  Dr.  Judith  E. 
Winston,  as  well  as  with  its  own 
experts.  There  is  a  fundamental 
uncertainty  about  the  taxonomy  of  many 
marine  groups  (Knowlton,  1993; 
Wallace  and  Willis.  1994;  Miller, 
personal  communication,  1999).  "The 
petitioners'  scientific  paper  describing 
these  new  species  (Winston  and 
Hakansson,  1986)  discusses  the  great 
morphological  plasticity  of  many  of  the 
bryozoan  species  they  foimd  at  Capron 
Shoal.  Indeed,  these  authors  describe 
several  of  the  interstitial  bryozoans  that 
they  found  at  Capron  Shoal  as  the  same 
species  that  grow  as  encrusting  colonies 
in  other  habitats.  In  the  absence  of  any 
population  genetic  data,  which  appears 
to  be  absent  in  this  case,  the 
discenmient  of  species  within  this 
context  of  morphological  plasticity  is 
extremely  problematic."  (Miller, 
personal  communication,  1999)  Thus, 
although  the  data  presented  by  the 
petitioners  appear  to  support  the 
conclusion  that  the  species  are  new  and 
to  date  have  been  found  only  on  Capron 
Shoal,  without  corroborating  genetics 
information,  even  that  conclusion  is 
perhaps  premature.  Fiulhermore,  the 
data  presented  by  the  petitioners  do  not 
support  the  conclusion  that  the  species 
are  not  likely  to  be  found  anywhere 
other  than  in  Capron  Shoal  or  even  in 
deeper  portions  of  Capron  Shoal.  The 
petitioners  state  that  "the  only  assertion 
which  rises  to  the  level  of  a  scientific 
certainty  is  that  these  bryozoans  are  not 
currently  known  to  exist  anywhere 
other  than  the  shallower  portions  of 
Capron  Shoal  where  (Drs.  Winston  and 
Hakansson's]  research  was  actually 
conducted."  In  her  February  10,  1999 
affidavit,  Dr.  Winston  states  that  "there 
is  no  scientific  basis  for  concluding  that 
the  newly  discovered  bryozoans  exist 
throughout  the  entire  shoal"  or  at  other 
nearby  shoals.  However,  she 
acknowledges  that  her  sampling  of 
subtidal  habitats  off  Fort  Pierce  was 
"preliminary." 

Dr.  Winston's  statement  in  her 
affidavit  that  whether  or  not  bryozoans 
exist  elsewhere  on  Capron  Shoal  and  at 
other  nearby  shoals  "is  an  important 
question  that  must  be  answered" 
indicates  that  these  bryozoans  may  exist 
elsewhere  or  that  they  may  exist 
throughout  Capron  Shoal.  Further, 
when  contacted  by  NMFS  on  February 
12, 1999,  Dr.  Winston  stated  that  she 
happened  to  discover  these  species 


while  sampling  the  biodiverse  Capron 
Shoal  (Nammack,  personal 
communication,  1999);  no  bryozoan- 
specific  surveys  have  ever  been 
conducted  in  the  area.  At  the  time.  Dr. 
Winston  also  denied  stating  that  these 
bryozoans  did  not  occur  anywhere  else 
(Nammack,  personal  communication, 
1999). 

NMFS  does  not  dispute  the 
petitioners'  assertion  that,  ciurently,  the 
"shallow  areas  of  Capron  Shoal  are  the 
only  known  habitat  for  the  bryozoans  at 
issue."  However,  NMFS  is  convinced 
that  this  is  due  to  sampling  limitations 
and  incompleteness  of  the  sampling 
regime.  NMFS  feels  that  the  limited  and 
preliminary  nature  of  the  surveys  which 
led  Drs.  Winston  and  Hakansson  to  the 
discovery  of  these  new  species  of 
bryozoans  does  not  preclude  their 
existence  on  other  portions  of  Capron 
Shoal  or  at  nearby  shoals  with  similar 
sand  characteristics.  NMFS  feels  that, 
due  to  the  limited  and  preliminary 
nature  of  the  sampling,  this  should  not 
be  used  as  a  basis  to  assert  that  these 
bryozoans  may  not  exist  elsewhere  and 
are  threatened  with  extinction. 

Bryozoans  are  foimd  in  many  aquatic 
and  marine  environments.  It  is  likely 
that  many  species  of  bryozoans  have 
never  been  described  because  they  are 
not  very  well  studied  as  a  group.  NMFS 
believes  that  the  petitioners'  argument 
that  the  Capron  Shoal  bryozoans  are 
"imique"  is  weak  and  undocumented. 
NMFS  believes  that  discovery  of  a  new 
species  (especially  of  a  poorly  studied 
group  of  organisms)  does  not 
automatically  mean  the  species  is  rare, 
threatened,  or  endangered. 

The  petitioners  raise  concerns  that  the 
bryozoans,  even  if  they  exist  throughout 
the  entirety  of  Capron  Shoal,  might  not 
siuvive  a  dredging  project  which 
involves  the  removal  of  sand  from  even 
a  portion  of  Capron  Shoal.  The 
petitioners  cite  concerns  over  direct 
destruction  of  habitat  and  "secondary 
impacts  from  dredging,  in  the  form  of 
increased  turbidity  and  the  constant 
resuspension  of  fine  sediments  over  the 
medimn  coarse  sand  the  bryozoans 
select  for."  The  petitioners  are 
concerned  that  dredging  would 
interrupt  and  possibly  stifle  bryozoan 
reproduction.  The  petitioners  assert 
that,  because  bryozoan  larvae  are  non- 
feeding  organisms,  they  must  settle  on 
an  appropriate  grain  of  sand  quickly  and 
metamorphose  to  form  a  new  colony 
before  they  die.  According  to  the 
published  literature,  bryozoan  larvae 
must  disperse  and  settle  within  hours. 
"They  spend  a  very  short  period  of  time 
(less  than  24  hours)  in  the  plankton." 
(Winston  and  Hakansson,  1986)  Thus, 
the  larvae  do  not  generally  disperse  far 
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from  the  parent  organism.  Dr.  Winston 
asserts  that  "Bryozoan  larvae,  therefore, 
do  not  cover  great  distances  before 
settling  and  it  is  erroneous  to  suggest 
that  their  reproductive  mechanisms 
make  it  extremely  likely  that  they  occur 
elsewhere  in  the  region."  (Winston, 
1999) 

In  asserting  the  limited  distribution  of 
the  bryozoans,  the  petitioners  did  not 
adequately  consider  the  natural 
dispersal  action  of  winter  wave  patterns 
that  cause  breaking  waves  and  strong 
currents  over  and  on  Capron  Shoal  nor 
the  strong  tidal  and  wind-generated 
currents  typical  of  the  area.  Significant 
wave  action  and  3  to  6-knot  currents  are 
not  uncommon,  according  to 
professional  mariners  familiar  with  the 
area  (Hawk,  personal  communication, 
1999).  During  spring  tides  (full  moon 
events)  at  Fort  Pierce  Inlet,  predicted 
maximum  flood  and  ebb  tide  currents 
may  reach  4  to  5  knots  (NOAA,  1993). 
The  nearshore  effects  of  the  northward 
flowing  Gulf  Stream  cannot  be 
discounted.  The  proximity  of  other 
nearby  shoals  also  can  reasonably  be 
expected  to  provide  suitable  substrate 
for  settling  planktonic  bryozoan  larvae 
bova.  Capron  Shoal  and  serve  as  a  source 
of  planktonic  larvae  for  Capron  Shoal. 
Pierce  Shoal,  St.  Lucie  Shoal,  Indian 
River  Shoal  and  various  imnamed 
shoals  are  all  within  10  nautical  miles 
of  Capron  Shoal,  and  several  are  much 
closer.  NMFS  believes  that  the 
petitioners'  argiunent  that  the  larvae 
may  exist  nowhere  else  but  in  Capron 
Shoal  is  inaccurate,  particularly  since 
adequate  larval  dispersal  mechanisms 
and  nearby  shoals  with  similar  sand 
characteristics  to  Capron  Shoal  are 
present  (Corps,  1998).  These  shoals 
woidd,  in  all  likelihood,  provide  fertile 
substrate  for  settling  larvae. 

NMFS  acknowledges  that  dredging 
Capron  Shoal  will  temporarily  remove  a 
portion  of  the  bryozoan  population  and 
some  features  that  make  this  area 
suitable  habitat  for  bryozoans.  However, 
NMFS  biologists  are  confident  that  new 
surfaces  exposed  by  dredging,  when 
reshaped  by  natural  events  such  as 
prevailing  currents  and  wave  action, 
will  support  the  recolonization  of  the 
site  by  bryozoan  larvae.  The  source  for 
these  bryozoan  larvae  will  be  undredged 
portions  of  Capron  Shoal,  nearby  shoals, 
and  the  Indian  River  Lagoon  system. 

Further,  NMFS  does  not  believe  the 
bryozoan  population  of  Capron  Shoal  is 
a  precariously  small  population.  The 
average  abundance  of  living  encrusting 
(nonlimulitiform)  bryozoan  species 
found  in  Capron  Shoal  samples  taken  by 
Winston  and  Hakansson  was  0.75  per 
cm — .  Thus,  one  square  meter  of 
sediment  1  cm  in  depth  woiUd  contain 


7,500  living  colonies.  Winston  and 
Hankansson  calculated  that  for  the  inner 
continental  shelf  of  Florida  alone  this 
would  yield  a  population  of  about  1.2  x 
10'^  colonies,  and  "this  estimate  is 
conservative,  as  living  colonies  are 
known  to  occur  much  deeper  than  1  cm 
into  the  sediment."  (Winston  and 
Hakansson,  1986)  The  researchers  state 
that  "In  fact,  the  interstitial  refuge  may 
be  an  important  factor  in  maintaining 
distributions  of  encrusting  species, 
acting  almost  like  the  seed  bank  for 
populations  of  plants,  by  buffering  the 
effects  of  physical  and  biological 
perturbations  and  lowering  the  chances 
of  local  extinction."  (Winston  and 
Hakansson,  1986) 

This  documented  abundance  and 
intrinsic  though  unquantifiable  degree 
of  protection  from  local  extinction 
offered  by  the  interstitial  habitat 
characteristic  of  these  species,  coupled 
with  their  current-mediated 
reproductive  dispersal  mechanism, 
supports  the  strong  likelihood  that  the 
subject  bryozoans  exist  as  yet 
imdiscovered  on  other  parts  of  Capron 
Shoal  as  well  as  on  other  nearby  shoals 
and  that  their  existence  is  not  as 
precarious  as  the  petitioners  present. 
Further,  NMFS  believes  that  these 
species  are  much  more  abimdant  than 
the  petitioners  suspect,  and  it  is  very 
unlikely  that  the  dredging  of  significant 
portions  or  even  all  of  Capron  Shoal  by 
the  Corps  would  jeopardize  the 
existence  of  these  species  which  are 
likely  to  occur  on  other  nearby  shoals. 

In  simunary,  the  strong  currents, 
seasonal  high  energy  environment  that 
prevails  in  and  near  Fort  Pierce  Inlet 
and  Capron  Shoal,  current-mediated 
reproductive  dispersal  mechanism 
characteristic  of  these  species,  and 
proximity  of  other  nearby  shoals  which 
provide  similar  depth  and  sand 
characteristics  to  those  found  on  Capron 
Shoal  all  combine  to  make  it  highly 
probable  that  healthy  populations  of  the 
bryozoans  listed  by  the  petitioners  exist 
elsewhere. 

The  Conservation  Alliance  of  St. 
Lucie  County,  Inc.  (CASLCI)  (one  of  the 
petitioners)  affirms  that  "Bugula 
neritina  ...  a  common  inhabitant  of  the 
Indian  River  lagoon  just  a  few  miles 
from  Capron  Shoal ...  has  been  found  to 
contain  a  potent  anti-cancer  agent, 
Bryostatin  1."  (CASLCI,  1998)  Anotiier 
of  the  petitioners,  organic  chemist/ 
marine  natiu^  products  chemistry 
researcher  K.  Brian  Killday,  asserts  that 
"Bryostatin  1  is  currently  in  Phase  II 
human  clinical  trials  for  the  treatment  of 
lymphoma  and  leukemia."  (Killday, 
1998)  Dr.  Winston  asserts  that  the 
Capron  Shoal  bryozoans  for  which  ESA 
listing  and  protection  are  sought 


"belong  to  the  same  order  taxonomically 
as  the  bryozoan  species  which  is  the 
source  of  a  potent  anti-cancer  agent, 
Bryostatin  1."  She  also  asserts  that 
"Bryostatin  1  derives  from  the  bryozoan 
Bugula  species  of  bryozoan  which  is 
also  present  in  ...  Capron  Shoal." 
(Winston,  1999) 

NMFS  does  not  accept  the  implication 
or  characterization  of  Bugula  neritina  as 
closely  related  to  the  species  in 
question.  NMFS  feels  that  the 
implication  of  close  biological 
relatedness  between  Bugula  neritina 
and  the  Capron  Shoal  bryozoans  (i.e., 
between  bryozoans  of  the  same  Order 
but  different  Genus) — with  implied 
potential  commonality  of  highly 
beneficial  (but  as  yet  unproven) 
pharmaceutical  properties — is 
questionable.  Regardless,  the 
petitioners'  appeal  to  the  potential 
pharmaceutical  applications  of  one  or 
all  of  these  bryozoans  is  irrelevant 
because  it  does  not  provide  any 
information  indicating  that  the  species 
may  be  threatened  or  endangered. 

Therefore,  NMFS  finds  that  the 
petition  does  not  present  substantial 
scientific  information  indicating  that 
listing  the  Capron  Shoal  bryozoans  as 
threatened  or  endangered  under  the 
ESA  may  be  warranted. 
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Dated:  May  23, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-13556  Filed  5-25-99;  3:10  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  fiearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Small  Business  Timber  Sale  Set-Aside 
Program  Share  Recomputation 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  policy; 
request  for  public  comment. 

SUMMARY:  The  Forest  Service  proposes 
to  revise  the  formulas  used  for 
calculating  timber  sale  set-aside  market 
shares.  The  formula  would  be  revised  to 
use  only  purchased  timber  sale  data  for 
the  recomputation  of  shares  to  ensure 
that  the  most  significant  factor  affecting 
recomputations  is  given  the  appropriate 
weight  in  the  formula.  This  change  is 
needed  to  make  the  recomputation 
process  as  fair  and  acctirate  as  possible 
as  well  as  simplifying  the  process.  The 
agency  also  proposes  to  change 
structural  recomputation  procedures  to 
make  structural  change  implementation 
more  timely  and  responsive  to  the 
actual  market  conditions. 
DATES:  Comments  must  be  received  in 
writing  by  Jime  28, 1999. 
ADDRESSES:  Send  vmtten  comments  to 
Director,  Forest  Management,  MAIL 
STOP  1105,  Forest  Service.  USDA.  PO 
Box  96090.  Washington,  DC  20090- 
6090.  All  comments,  including  names 
and  addresses  when  provided,  are 
placed  in  the  record  and  are  available 
for  public  inspection  and  copying. 
Persons  wishhig  to  inspect  the 
comments  are  encoiu^ged  to  call  ahead 
at  (202)  205-1766  to  facilitate  entrance 
into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Sallee,  Small  Business  Timber  Sale  Set- 
aside  Program  Manager.  Forest 
Management  Staff,  by  telephone  at  (202) 
205-1766  or  by  internet  at  rsallee/ 
wo@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Developed 
in  cooperation  with  the  Small  Business 
Administration,  the  Forest  Service 
Small  Business  Timber  Sale  Set-aside 


Program  is  designed  to  ensure  that 
qualifying  small  business  timber 
purchasers  have  the  opportunity  to 
ptuchase  a  fair  proportion  of  National 
Forest  System  timber  offered  for  sale. 
The  current  Small  Business  Timber  Sale 
Set-aside  Program  was  adopted  July  26, 
1990  (55  FR  230485).  Direction  that 
guides  Forest  Service  employees  in 
administering  the  Small  Business 
Timber  Sale  Set-aside  Program  is  issued 
in  the  Forest  Service  Manual,  Chapter 
2430.  and  Chapter  90  of  the  Forest 
Service  Timber  Sale  Preparation 
Handbook  (FSH  2409.18). 

According  to  the  guidelines  of  this 
program,  the  Forest  Service  recomputes 
the  shares  of  timber  sales  to  be  set  aside 
for  qualifying  small  businesses  every  5 
years.  The  recomputation  percentage  is 
based  on  the  actual  volume  of 
sawtimber  that  has  been  piut:hased  and/ 
or  harvested  by  small  businesses.  In 
addition  to  the  5-year  requirement, 
shares  must  be  recomputed  whenever 
manufacturing  capability  changes. 
purchaser  class  size  changes,  or  when 
certain  purchasers  discontinue 
operations. 

In  the  early  1980's.  forest  Service 
Regions,  except  the  Eastern  and 
Southern  Regions,  used  a  formula  for 
the  recomputation  of  small  business 
market  shares  based  on  timber  harvest 
data  gathered  from  scaling  logs.  The 
Eastern  and  Southern  Regions,  however, 
have  been  using  tree  measurement  data 
in  the  recomputation  formula  for  many 
years  because  the  trees  marked  for  sale 
in  the  East  are  much  smaller  than  the 
trees  included  in  timber  sales  in  the 
West  and  three  measurement  data  has 
been  foimd  to  be  a  more  accurate 
measiu-ement  of  the  timber  volimie  for 
smaller  trees.  In  western  regions  the  log 
scaling  method  has  been  used 
previously  to  allow  volume  deductions 
since  a  greater  amount  of  defective 
wood  is  found  in  larger,  older  trees. 

In  the  past  15  years,  the  voliune  of 
timber  sold  and  harvested  in  all  regions 
has  declined  substantially,  for  example, 
the  timber  program  budget  has 
decreased  from  12  billion  board  feet  in 
Fiscal  Year  1990  to  less  than  4  billion 
board  feet  in  Fiscal  Year  1998.  In  recent 
years,  nearly  half  of  the  National  Forest 
timber  volimie  sold  has  been  salvaged 
from  areas  damaged  by  fire  and  other 
catastrophic  events. 

Furthermore,  trees  currently  included 
in  timber  sales  in  western  regions  are 


significantly  smaUer  (as  measured  by 
diameter  at  breast  height)  than  trees 
typically  marked  for  sale  in  the  1980's 
and  early  1990's.  This  change  in  size 
has  resulted  in  an  increase  in  tree 
measurement  sales  in  all  regions.  Now 
that  most  timber  sales  are  comprised  of 
yoimger,  healthier  trees,  the  tree 
measurement  method  of  scaling  is  more 
efficient  and  easier  to  use;  therefore,  the 
Forest  Services  proposes  to  revise  the 
formula  for  calculating  the 
recomputation  of  shares  to  use  tree 
measurement  data. 

The  Forest  Service  also  proposes  to 
revise  the  procedures  for  recalculating 
the  small  business  share  of  timber  sales 
to  shorten  the  time  period  for 
responding  to  a  determination  that  a 
market  structural  change  has  occured. 
An  increase  in  administrative  appeals 
and  litigation  have  resulted  in 
significant  delays  in  harvesting  timber 
saJes.  Due  to  the  reduction  in  the 
number  and  volume  of  timber  sales 
available,  timber  piut:hasers  are  not  able 
to  have  under  contract  the  nimiber  of 
timber  sales  or  the  amoimt  of  timber 
volume  they  have  held  in  the  past. 
Because  of  the  decreased  opportunity  to 
buy  Forest  Service  timber,  competition 
between  timber  sale  purchasers  has 
increased,  and  some  timber  businesses 
have  closed.  The  Forest  Service 
proposes  to  revise  the  time  period  for 
recomputing  shares  when  a  structural 
change  occiu^  to  respond  to  the 
reduction  in  the  number  of  timber 
purchasers  and  other  structural  changes 
in  the  industry.  The  time  period  would 
be  changed  to  recompute  and 
implement  small  business  shares  within 
18  months  of  a  determination  by  the 
Forest  Service  and  the  Small  Business 
Administration  that  a  structural  change 
has  occurred,  rather  than  the  36  months 
currently  allowed.  With  the  reduced 
number  of  purchasers  and  mills,  this 
adjustment  in  responding  to  a  structural 
change  would  provide  more  time  for 
other  operators  to  respond  and  fill  any 
void  caused  by  a  structural  change.  This 
proposed  policy  revision  would  result 
in  more  timely  availability  of  timber 
sale  shares  that  actually  reflect  timber 
industry  conditions  for  the  market  area. 
The  Forest  Service  is  seeking  written 
comment  on  this  proposal  or  other 
suggestions  for  improving  the 
implementation  of  structural  change 
recomputations. 
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Summary 

The  Forest  Service  proposes  to  revise 
the  Forest  Service  Timber  Sale 
Preparation  Handbook  (FSH  2409.18)  to 
remove  the  harvest  volume  data  from 
the  recomputation  formula  and  require 
the  use  of  voliune  of  timber  purchased 
data  to  determine  the  small  business 
share.  The  agency  also  proposes  to 
reduce  the  time  period  for  structural 
change  implementation. 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  policy.  This 
proposed  policy  will  not  have  an  aimual 
effect  of  $100  million  or  more  on  the 
economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety, 
nor  State  or  local  governments.  This 
proposed  policy  will  not  interfere  with 
an  action  taken  or  planned  by  another 
agency  nor  raise  new  legal  or  policy 
issues.  Finally,  this  proposed  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 
Accordingly,  this  proposed  policy  is  not 
subject  to  0MB  review  under  Executive 
Order  12866. 

Moreover,  this  proposed  policy  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.),  and  it  has  been  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niimber  of  small  entities  as  defined  by 
that  Act. 

Enviromnental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18, 1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service- wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  preliminary  assessment  is  that 
this  proposed  policy  falls  within  this 
category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
envuonmental  assessment  or 
environmental  impact  statement.  A  final 
determination  will  be  made  upon 
adoption  of  the  final  policy. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the 
Department  has  assessed  the  effects  of 


this  policy  on  state,  local,  and  tribal 
governments  and  the  private  sector. 
This  policy  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  under  section  202  of  the  Act 
is  not  required. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  policy  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and,  therefore,  imposes  no 
paperwork  biu-den  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3510  et  seq.)  and 
implementing  regulations  at  5  CFR  1320 
do  not  apply. 

Dated:  April  13. 1999. 
Robert  Le%iris,  Jr., 

Acting  Associate  Chief. 

[FR  Doc.  99-13634  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Michigan 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  US  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Michigan  NRCS 
FOTG,  Section  IV  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  include: 
Water  and  Sediment  Control  Basin  (638) 
Grade  Stabilization  Structure  (410) 
Cross  Wind  Trap  Strip-Filter  (589C) 
Cross  Wind  Trap  Strip-Field  (589C) 
Filter  Strip-Animal  Waste  Management 

(780) 
Fueling  Facility,  Above  Groimd  Storage 

(701) 
Dry  Hydrant-Interim  (995) 
Conservation  Crop  Rotation  (328) 
Narrow  Strip  Cropping-Interim  (996) 
Well  Decommissioning  (351) 
Cross  Wind  Stripcropping  (589B) 
Residue  Management,  No-Till  or  Strip 

Till  (329A) 
Residue  Management,  Mulch  Till  (329B) 
Tree/Shrub  Establishment  (612) 


Waste  Storage  Facility  (313) 
Waste  Utilization  (633) 
Alley  Cropping  (311) 
Filter  Strip  (393A) 
Wetland  Creation  (658) 
Wetland  Enhancement  (659) 
Wetland  Restoration  (657) 
DATES:  Comments  will  be  received  imtil 
Jime  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey, 
Assistant  Staje  Conservationist  for 
Technology,  Natural  Resources 
Conservation  Service,  1405  S.  Harrison 
Rd.,  Room  101,  E.  Lansing,  MI  48823. 
Copies  of  these  standards  will  be  made 
available  upon  written  request.  You  may 
submit  electronic  requests  and 
comments  to  kwickey@mi.nrcs.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Wickey,  517-337-6701  ext.  1242. 
SUPPLEMENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Michigan  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Michigan  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  May  14, 1999. 
Jane  E.  Hardisty, 

State  Conservationist,  E.  Lansing,  Michigan. 
[FR  Doc.  99-13590  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Task  Force  on 
Agricultural  Air  Quality  wiU  meet  for 
the  second  time  in  FY  1999  to  discuss 
the  relationship  between  agricultural 
production  and  air  quality.  Special 
emphasis  will  be  placed  on  promoting 
a  greater  understanding  of  agriculture's 
impact  on  air  quality  and  the  role  it 
plays  in  the  local  and  national  economy. 
The  meeting  is  open  to  the  public. 
DATE:  The  meeting  will  convene 
Tuesday,  Jime  22, 1999  at  9:00  a.m.  and 
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continue  until  4:00  p.m.  The  meeting 
will  resume  Thursday,  Jime  24, 1999 
from  9:00  a.m.  to  3:00  p.m..  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Natiual 
Resources  Conservation  Service  on  or 
before  Jime  18, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Double  Tree  Hotel,  Spokane  City 
Center,  322  N.  Spokane  Falls  Ct., 
Spokane,  Washington  99201,  telephone 
(509)  455-9600.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  George  Bluhm, 
University  of  California,  Land,  Air,  and 
Water  Resources,  151  Hoagland  Hall, 
Davis,  CA  95616-6827. 

FOR  FURTHER  INFORMATION:  Questions  or 
comments  shoiUd  be  directed  to  George 
Bluhm,  Designated  Federal  Official, 
telephone  (530)  752-1018,  fax  (530) 
752-1552,  email 
bluhm@crocker.ucdavis.edu. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  ^ven  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  AgrioUtural  Air  Quality, 
including  any  revised  agendas  for  the 
Jime  22  and  24, 1999  meeting  that  may 
appear  after  this  Federal  Register  Notice 
is  published,  may  be  foimd  on  the 
Worid  Wide  Web  at  http:// 
www.nhq.nrcs.usda.gov/faca/aaqtf.html. 

Draft  Agenda  of  the  June  22  and  24, 1999 
Meeting 

A.  Welcome  to  Washington  State  and  the 

Pacific  Northwest 

1.  Leonard  Jordan,  State  Conservationist, 
NRCS 

2.  Dr.  Jim  Zuiches,  Dean,  WSU  College  of 
Agriculture 

3.  Grant  Pfieffer,  Director.  WA  Dept. 
Ecology 

4.  Lynn  McKee,  USEPA,  Region  X 

5.  Terry  Jacquilin,  Northern  ID  Farmers 
Assoc. 

6.  Gretchen  Borck,  WA  Wheat  Growers 
Assoc. 

7.  Dr.  Jane  Koenig,  U  of  Washington 
Medical  Center 

8.  Rich  Fisher,  Forest  Service,  Air  Quality 
Specialist 

B.  Old  business 

1.  Approve  minutes  of  the  March  3-4, 1999 
AAQTF  meeting 

2.  Monitoring  and  health  effects 
subcommittee  report 

3.  Voluntary  program  subcommittee  report 

4.  Research  priorities  and  oversight 
subcommittee  report 

5.  Agricultural  burning  subcommittee 
report 

6.  Confined  animals  and  emission  factors 
subcommittee  report 

C.  New  business 

1.  EPA's  new  regional  haze  rule 

2.  Implication  of  the  federal  appeals  court' 
decision  on  the  1997  NAAQS 
implementation 


3.  EPA's  new  Nonroad  Diesel  Standards 
(Tier  2  and  3)  and  proposed  standards 
for  Light-Duty  Vehicles/Trucks  (Tier  2) 
and  for  low  sulfur  gasoline  and  diesel 
fuel 
D.  Set  date  iuid  location  for  next  meeting 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  present  oral 
presentations  during  the  Jime  22  and  24, 
1999  meeting.  Persons  wishing  to  make 
oral  presentations  should  notify  George 
Bluhm  no  later  than  June  18, 1999.  If  a 
person  submitting  material  would  like  a 
copy  distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
that  person  should  submit  25  copies  to 
George  Bluhm  no  later  than  June  18, 
1999. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 

Dated:  May  20. 1999. 
Richard  Van  Klaveren, 

Acting  Deputy  Chief  for  Science  and 
Technology,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  99-13589  Filed  5-27-99;  8:45  am] 
BILUNG  COOE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities,  ~ 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  28, 1999 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4&— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Conunenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  ProciuBment 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center 

Aberdeen  Proving  Ground,  Aberdeen, 

Maryland 
NPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  Maryland 

CD-Rom  Duplication  Services 

U.S.  Army  Corps  of  Engineers,  100  Liberty 
Avenue,  Pittsburgh,  Pennsylvania 

NPA:  North  Central  Sight  Services,  Inc., 
Williamsport,  Pennsylvania 

Hospital  Housekeeping  Services 

U.S.  Army  Medical  Activity  &  U.S.  Army 
Dental  Activity  (including  Evans  Army 
Community  Hospital),  Fort  Carson, 
Colorado 

NPA:  Development  Resources,  Inc.,  San 
Antonio,  Texas 

Janitorial/Custodial 

VA  Medical  Center,  3350  La  Jolla  Village 

Drive,  San  Diego,  California 
NPA:  Job  Options,  Inc..  San  Diego,  California 
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Mailroom  Operation 

U.S.  Army  Construction  Engineering 

Research  Laboratory,  Champaign,  Illinois 

NPA:  The  Chicago  Lighthouse  for  People 
who  are  Blind  or  Visually  Impaired, 
Chicago,  Illinois 

Warehouse  Operation 

U.S.  Army  Construction  Engineering 

Research  Laboratory,  Champaign,  Illinois 

NPA:  The  Chicago  Lighthouse  for  People 
who  are  Blind  or  Visually  Impaired, 
Chicago,  Illinois 

Deletion 

I.  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
Substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
Prociu^ment  List: 

Ion  Exchange  Compound 

6810-00-873-2554 
Louis  R.  Bartalot, 
Deputy  Director  (Operations). 
[FR  Doc.  99-13627  Filed  5-27-99;  8:45  am] 
BIUJNO  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  Last  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  28, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  On  March 
22,  26  and  April  9, 1999,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (64  FR  13767. 14687,  and  17312) 
of  proposed  additions  to  the 
Procurement  List. 

Alter  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
orgemizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Tool.  McLeod 

4210-00-203-3512 

Services 

Central  Facility  Management,  Southern 

Maryland  District  Courthouse,  Greenbelt, 
Maryland 

Computer  Facilities  Management  Services, 
Federal  Center,  Defense  Reutilization  & 
Marketing  Service  (DRMS),  74  North 
Washington,  Battle  Creek,  Michigan 

Warehouse  Operation,  U.S.  Geological 
Survey,  Western  Region,  1020  O'Brien 
Drive,  Menlo  Park,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options  that  may 

be  exercised  imder  those  contracts. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  99-13628  Filed  5-27-99;  8:45  amj 

BILLING  CODE  63S3^>1-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  25-M] 

Foreign-Trade  Zone  65 — Panama  City, 
FL;  Application  for  Sut»zone  Status; 
Halter  Marine,  Inc.  (Shipbuilding) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Panama  City  Port 
Authority,  grantee  of  FTZ  65,  requesting 
special-purpose  subzone  status  for  the 
shipbuilding  facility  of  Halter  Marine, 
Inc.  (HMI),  located  in  Allanton,  Florida. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  May  19, 1999. 

The  HMI  shipyard  (126  acres,  300 
employees)  is  located  at  6100  Halter 
Marine  Drive,  Allanton,  Florida,  about 
15  miles  southeast  of  Panama  City,  and 
is  used  in  the  construction,  repair,  and 
conversion  of  commercial  and  military 
vessels  for  domestic  and  international 
customers.  Foreign  components  used  at 
the  HMI  shipyard  (up  to  20%  of  total) 
include  propulsion  units,  main  engines 
and  related  parts,  gears,  pumps, 
flywheels,  pulleys,  compressor  parts, 
measuring  instruments,  casting  plates, 
bow  thrusters,  and  pilot  chairs  (duty 
rate  range:  free — 10%,  ad  valorem). 

FTZ  procedures  would  exempt  HMI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
activity.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
oceangoing  vessels  (duty  free)  for  the 
foreign-origin  components  noted  above. 
The  manufactiuing  activity  conducted 
imder  FTZ  procedures  would  be  subject 
to  the  "standard  shipyard  restriction" 
applicable  to  foreign-origin  steel  mill 
products,  which  requires  that  full  duties 
be  paid  on  such  items.  Foreign-sourced 
steel  mill  products,  such  as  pipe  and 
plate,  would  be  subject  to  the  full 
Customs  duties  applicable  to  those 
items.  The  application  indicates  that  the 
savings  from  FTZ  procedures  would 
help  improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
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investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address  ■ 
below.  The  closing  period  for  their 
receipt  is  July  27,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  11, 1999). 

A  copy  of  the  application  wiU  be 
available  for  public  inspection  at  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Room  103,  5321  W.  US 
Highway  98,  Panama  City,  FL  32401 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230 

Dated:  May  19, 1999. 
Dennis  Puccdnelli, 
Acting  Executive  Secretary. 
[PR  Doc.  99-13688  Filed  5-27-99;  8:45  am] 
BHJJNQCOOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Adminiatrative 
Reviews  and  Request  for  Revocation 
in  Part 

agency:  Import  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

summary:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  &idings  with  April 
anniversary  dates.  In  accordance  Mrith 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  a  request  to  revoke  one 
antidimiping  duty  order  in  part. 
EFFECTIVE  DATE:  May  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 


Enforcement,  Import  Administration, 
International  Trade  Adnunistration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202) 482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
351.213(b)  (1979),  for  administrative 
reviews  of  various  antidumping  and 
coimtervailing  duty  orders  and  findings 
with  April  aimiversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidimiping  duty  order  on  Roller 
Chain,  Other  Than  Bicycle  from  Japan. 

Initiation  of  Reviews 

In  accordance  with  section  19  C.F.R. 
351.221(c)(l)(i),  we  are  initialing 
administrative  reviews  of  the  following 
antidumping  and  countwailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  April  30,  2000. 


Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 

France:  Sorbitol,  A-427-001  „ „ _..» 

Roquette  Freres 
Greece:  Electrolytic  Manganese  Dioxide,  A-484-801  „ _ 

Tosoh  Hellas  A.I.C. 
Japan:  Roller  Chain,  Other  Than  Bicycle,  A-588-028 _ 

Daido  Kogyo  Co.,  Ltd. 

Enuma  Chain  Mfg.  Co.  Ltd. 

HKK  Chain  CorpTHttachi  Metals  Techno,  Ltd. 

Izumi  Chain  Mfg.  Co. 

Kaga  Kogyo/Kaga  Industries/KCM 

Oriental  Chain  Manufacturing  Co.,  Ltd. 

Pulton  Chain  Co.,  Inc. 
■  RK  Excel  Co.  Ltd. 

Sugiyama  Chain  Co.,  Ltd. 

Alloy  Tool  Steel  Inc.  (ATSI) 

Daido  Tsusho  Co.,  Ltd./Daido  Corporation 

HKK  Chain  Corp./Hitachi  Metals  Techno,  LtdTHitachi  Maxco,  Ltd. 

Nissho  Iwai  Corporation 

Tsul>akimoto  Chain  Co.AJ.S.  Tsubaki 
Taiwan:  Static  Random  Access  Memory  Semiconductors,  A-583-827 _ 

Alliance  Semiconductor  Corporation 

Galvantech,  Inc 

G-Link  Technology  Corporation 

GSI  Technology* 

Wintmnd  Electronics  Corporation 
*The  review  period  for  GSI  will  be  10/1/98  through  3/31/99,  for  all  other  firms  listed  for  SRAMs  the  review  period  is  10/1/97 

through  3/31/99. 
Thailand:  Certain  Welded  Cartx>n  Steel  Pipes  and  Tubes,*  A-549-502 .-. ; 

Saha  Thai  Steel  Company,  Ltd. 
*  Inadvertently  omitted  from  previous  initiatk>n  notice. 
Ttie  People's  Republic  of  China:  Brake  Rotors,*  A-570-846  - 

Jilin  Provinvial  Machinery  &  Equipment  Import  &  Export  Co. 

Laizhou  Auto  Brake  Equipments  Factory 

Longjing  Walking  Tractor  Wortts  Foreign  Trade  Import  &  Export  Co. 

Longkou  Haimeng  Machinery  Co. 

Qingdao  Gren  Co. 

Yantai  Chen  Fu  Enterprise  Corporation 


4/1/98-3/31/99 
4/1/98-3/31/99 
4/1/98-3/31/99 


10/1/97-3/31/99 


10/1/98-3/31/99 


3/1/98-2/28/99 


4/1/98-3/31/99 
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Period  to  be 
reviewed 


Yantai  Import  &  Export  Co. 

Yantai  Winhere  Auto-Part  Manufacturing  Co.  . 

Yenhere  Corporation 

Zitx>  Botai  Machinery  Manufacturing  Co. 

Zibo  Luzhou  Automobile  Parts  Co. 

•  If  one  of  tfie  named  companies  does  not  qualify  for  a  separate  rate,  all  ottier  exporters  of  brake  rotors  from  the  People's 
Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  sin- 
gle PRC  entity  of  which  the  named  exporters  are  a  part. 

Turkey:  Certain  Steel  Concrete  Reinforcing  Bars,  A-489-807 

Colakoglu  Metalurji  A.S. 

Icdas  Celik  Enerji  Tersane  ve  Ulasim  Sanayi,  A.S* 

•The  review  period  for  Icdas  Celik  will  be  8/1/98  through  3/31/99.  for  the  other  fimfi  listed  for  reinforcing  bars  the  review  pe- 
riod is  4/1/98  through  3/31/99. 

Countervailing  Duty  Proceedings 
None. 


4/1/98-3/31/99 
8/1/9a-3/31/99 


Suspension  Agreements 


None. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  imder  section  351.218(d) 
(sujiset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested.. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  May  20. 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Group  II,  AD/ 
CVD  Enforcement. 

(FR  Doc.  99-13562  Filed  5-27-99;  8:45  am] 
BHJJNG  CODE  3910-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

March  and  April  1999  Sunset  Reviews: 
Final  Results  and  Revocations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Sunset 
Reviews,  Revocation  of  Antidumping 
Duty  Order  on  Solid  Urea  from  Latvia 
(A-449-801),  and  Termination  of 
Suspended  Antidiunping  Duty 
Investigation  on  Potassium  Chloride 
(Potash)  from  Canada  (A-122-701). 

SUMMARY:  On  March  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  solid 
vaea  bom  Latvia.  On  April  1, 1999,  the 
Department  initiated  a  sunset  review  of 
the  suspended  antidumping  duty 
investigation  on  potassiimi  chloride 
("potash")  from  Canada.  Because  no 
domestic  party  responded  to  the  sunset 
review  notices  of  initiation  by  the 
applicable  deadline,  the  Department  is 
revoking  this  order  and  terminating  this 
suspended  investigation. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW,  Washington,  DC  20230; 
telephone:  (202)  4B2-1560. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  issued  an 
antidumping  duty  order  on  solid  urea 
from  the  Union  of  Soviet  Socialist 
Republics  (USSR)  on  July  14, 1987  (52 
FR  26367).  On  June  29. 1992,  following 


the  dissolution  of  the  USSR,  the 
Department  transferred  the  order  to  the 
Commonwealth  of  Independent  States 
(CIS)  and  the  Baltic  States,  including 
Latvia  (57  FR  28828,  June  29, 1992).  The 
substance  of  the  order  remained  the 
same.  The  Department  also  suspended 
the  antidumping  duty  investigation  on 
potash  from  Canada  (53  FR  1393, 
January  19, 1988).  Pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department 
initiated  simset  reviews  of  this  order 
and  this  suspended  investigation  by 
publishing  notices  of  the  initiation  in 
the  Federal  Register  (64  FR  9970,  March 
1, 1999,  and  64  FR  15727,  April  1, 
1999).  In  addition,  as  a  courtesy  to 
interested  parties,  the  Department  sent 
letters,  via  certified  and  registered  mail, 
to  each  party  listed  on  the  Department's 
most  current  service  list  for  these 
proceedings  to  inform  them  of  the 
automatic  initiation  of  a  simset  review 
on  this  order  and  this  suspended 
investigation. 

No  domestic  interested  parties  in  the 
sunset  reviews  on  this  order  or  this 
suspended  investigation  responded  to 
the  notice  of  initiation  by  the  March  16, 
1999,  or  April  16, 1999,  deadlines, 
respectively  (see  section  351.5l8(d)(l)(i) 
of  the  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13520  (March  20, 1998) 
("Sunset  Regulations")). 

Detennination  To  Revoke 

Pxu«uant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3} 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review. 
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revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadlines, 
March  16, 1999,  or  April  16, 1999,  we 
are  revoking  this,  antidumping  duty 
order  and  terminating  the  suspended 
antidumping  duty  investigation. 

Effective  Date  of  Revocation 

Pursuant  to  section  751(c){6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  from  warehouse, 
on  or  after  January  1,  2000.  Entries  of 
subject  merchandise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidimiping  duty 
deposit  requirements.  The  suspension 
agreement  on  potash  from  Canada  will 
remain  in  effect  until  January  1,  2000. 
The  Department  will  complete  any 
pending  administrative  reviews  on  this 
order  and  this  suspension  agreement 
and  will  conduct  administrative  reviews 
of  all  entries  prior  to  the  effective  date 
of  revocation  in  response  to 
appropriately  filed  requests  for  review. 

Dated:  May  19, 1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13560  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTME^^-  OF  COMMERCE 

International  Trade  Administration 
[A-301-602] 

February  1999  Sunset  Review:  Rnal 
Results  and  Revocation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Sunset 
Reviews  and  Revocation  of 
Antidumping  Duty  Order:  Fresh  Cut 
Flowers  from  Colombia. 

SUMMARY:  On  February  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  simset  review 
of  the  antidimiping  duty  order  on  &«sh 
cut  flowers  from  Colombia.  Because  the 
domestic  interested  parties  have 
withdrawn,  in  full,  their  participation  in 
the  ongoing  sunset  review,  the 
Department  is  revoking  this  order. 
EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  M.  Appelbaum  or  Melissa  G. 


Skinner,  Office  of  PoHcy,  Import 
Administration,  IntemationaJ  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  issued  an 
antidumping  duty  order  on  besh  cut 
flowers  from  Colombia  (52  FR  8492, 
March  18,  1987).  Piu'suant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department 
initiated  a  sunset  review  of  this  order  by 
publishing  notice  of  the  initiation  in  the 
Federal  Register  (64  FR  4840,  February 
1, 1999).  In  addition,  as  a  courtesy  to 
interested  parties,  the  Department  sent 
letters,  via  certified  and  registered  mail, 
to  each  party  listed  on  the  Department's 
most  current  service  list  for  this 
proceeding  to  inform  them  of  the 
automatic  initiation  of  a  sunset  review 
on  this  order. 

In  the  simset  review  of  the 
antidumping  duty  order  on  fresh  cut 
flowers  from  Colombia,  we  received  a 
notice  of  intent  to  participate  from  Mr. 
Timothy  Haley,  President  of  Pikes  Peak 
Greenhouses,  the  Floral  Trade  Council 
("FTC")  in  its  entirety,  the  FTC's 
Committee  on  Miniature  Carnations, 
Committee  on  Standard  Carnations, 
Committee  on  Standard 
Chrysanthemums,  and  Committee  on 
Pompom  Chrysanthemums  (collectively, 
"the  FTC  and  its  Conmiittees")  by  the 
February  16, 1999,  deadline.  We  also 
received  a  complete  substantive 
response  from  die  FTC  and  its 
Committees  by  the  March  3, 1999, 
deadline  [see  section  351.218{d)(l)(i)  of 
Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63^FR 
13520  (March  20. 1998)  ["Sunset 
Regulations")). 

On  May  21, 1999,  we  received  a 
notice  from  the  FTC  and  its  Committees 
withdrawing  in  full  their  participation 
in  the  five-year  (sunset)  review  of  the 
antidumping  duty  order  on  fresh  cut 
flowers  from  Colombia.  The  FTC  and  its 
Committees  further  expressed  that  they 
no  longer  have  an  interest  in 
maintaining  the  antidumping  duty 
order.  As  a  result,  the  Department 
determined  that  no  domestic  party 
intends  to  participate  in  the  sunset 
review  and,  on  May  24, 1999,  we 
notified  the  International  Trade 
Commission  that  we  intended  to  issue  a 
final  determination  revoking  this 
antidumping  duty  order. 


Detennination  to  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  the  FTC  and  its 
Committees  withdrew  both  its  notice  of 
intent  to  participate  and  its  complete 
substantive  response  from  the  review 
process,  and  no  other  domestic 
interested  party  filed  a  substantive 
response  (see  sections  351.218(d)(l)(i) 
and  351.218(d)(3)  of  the  Sunset 
Regulations),  we  are  revoking  this 
antidumping  duty  order. 

Effective  Date  of  Revocation  and 
Termination 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  this  order 
entered,  or  withdrawn  bora  warehouse, 
on  or  after  January  1 ,  2000.  Entries  of 
subject  merchancfise  prior  to  the 
effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  countervailing  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  this  order  and 
will  conduct  administrative  reviews  of 
subject  merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  May  21,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Dcx:.  99-13685  Filed  5-27-99;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-007] 

Preliminary  Results  of  Full  Sunset 
Review:  Car1>on  Steel  Wire  Rod  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
full  sunset  review:  carbon  steel  wire  rod 
irom  Argentina. 

SUMMARY:  On  November  2, 1998,  the 
Department  of  Commerce  ("the 
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Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  carbon 
steel  wire  rod  from  Argentina  (63  FR 
58709)  pursuant  to  section  751(c)  of  the 
TariffAct  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  filed  on  behalf  of  the 
domestic  industry  and  adequate 
substantive  comments  filed  on  behalf  of 
the  domestic  industry  and  a  respondent 
interested  party,  the  Department  is 
conducting  a  full  review.  As  a  result  of 
this  review,  the  Department 
preliminarily  finds  that  revocation  of 
the  antidumping  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  May  28,  1999, 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
{"Sunset  Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  carbon  steel 
wire  rod  from  Argentina.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  item 
numbers  7213.20.00,  7213.31.30, 
7213.39.00,  7213.41.30,  7213.49.00,  and 
7213.50.00.  Although  the  item  numbers 
are  provided  for  convenience  and  U.S. 
Customs  purposes,  the  written 
description  remains  dispositive. 

Background 

On  November  2, 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  order  on  carbon  steel  wire 
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rod  from  Argentina  (63  FR  58709), 
pursuant  to  section  751(c)  of  the  Act.  On 
November  16, 1998,  the  Department 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  North  Star  Steel,  Co-Steel 
Ran  tan  (formerly  Raritan  River  Steel), 
and  GS  Industries,  Inc.  (collectively 
"Domestic  Parties")  within  the 
applicable  deadline  (November  16, 
1998)  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Each  of  the  Domestic 
Parties  claimed  interested  party  status 
under  section  771(9)(C)  of  the  Act.  We 
received  complete  substantive  responses 
to  the  notice  of  initiation  on  December 
2, 1998,  on  behalf  of  the  Domestic 
Parties  and  Acindar  Industria  Argentina 
de  Aceros  S.A.  ("Acindar").  In  its 
substantive  response,  Acindar  claimed 
interested  party  status  imder  section 
771(9)(A)  of  the  Act,  as  an  Argentine 
producer  of  carbon  steel  wire  rod. 

In  its  substantive  response,  Acindar 
provided  the  volume  and  value  of  its 
exports  to  the  United  States  for  the  years 
1993  thfough  1997.  Acindar  explained 
that  because  statutory  record-keeping 
requirements  in  Argentina  and  internal 
record-keeping  policies  within 
Argentina  do  not  provide  for  the 
keeping  of  records  dating  back  to  1982, 
the  year  preceding  the  investigation  of 
this  case,  it  no  longer  had  information 
relating  to  exports  dating  back  to  1982. 
As  a  substitute,  Acindar  relied  on 
import  volumes  reported  by  the 
Commission  for  this  year. '  Further, 
Acindar  stated  that,  as  far  as  it  is  aware, 
it  accounted  for  100  percent  of  the  total 
exports  of  Argentine  subject 
merchandise  to  the  United  States  during 
each  of  the  five  calendar  years 
preceding  the  year  of  publication  of  the 
notice  of  initiation.  Based  on  the 
volimie  of  exports  information 
submitted  by  Acindar,  the  volume  of 
imports  as  reported  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census  and  Trade  Info,  and  Acindar's 
claim  that  it  accounted  for  100  percent 
of  exports,  we  find  that  Acindar 
accoimted  for  significantly  more  than  50 
percent  of  the  value  of  total  exports  of 
the  subject  merchandise  over  the  five 
calendar  years  preceding  the  initiation 
of  the  sunset  review.  Therefore, 
respondent  interested  parties  provided 
an  adequate  response  to  the  notice  of 
initiation  and  the  Department  is 
conducting  a  full  simset  review  in 
accordance  with  section  351.218(e)(2)(i) 
of  the  Sunset  Regulations. 


The  Department  determined  that  the 
sunset  review  of  the  antidumping  duty 
order  on  carbon  steel  wire  rod  bom 
Argentina  is  extraordinarily 
complicated.  In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  the 
Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  {i.e.,  an 
order  in  effect  on  January  1, 1995).  {See 
section  751(c)(6)(C)  of  the  Act.) 
Therefore,  on  January  15, 1999,  the 
Department  extended  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  review  until  not  later  than  May  23, 
1999,  in  accordance  with  section 
751(c)(5)(B)  of  tile  Act.2 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  diunping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shaU  consider  the  weighted- 
average  dimiping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Conunission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Parties' Comments 

In  their  substantive  response,  the 
Domestic  Parties  argued  that  dumping  is 
likely  to  recur  if  the  order  is  revoked 
since  imports  from  Argentina  declined 
significantiy  fit)m  1983  to  1997  {see 
Substantive  Response  of  the  Domestic 
Parties,  at  3,  December  2, 1998).  Import 
statistics  presented  by  the  Domestic 
Parties  show  that  imports  declined  from 
the  1983  high  of  68,335  net  tons  down 
to  2,756  net  tons  in  1997.'  Additionally, 
there  were  no  imports  firom  1986-1988. 


'  For  information  concerning  the  import  volumes 
of  the  subject  merchandise  for  1981, 1982  and  1983, 
Acindar  cited  to  the  U.S.  International  Trade 
Commission  Pub.  1598,  Carbon  Steel  Wire  Rod  from 
Argentina  and  Spain  (Nov.  1984),  at  A-30,  Table  18. 


2  See  Carbon  Steel  Wire  Rod  from  Argentina: 
Extension  of  Time  Limit  for  Preliminary  Results  of 
Five-Year  Revieivs  64  FR  9475  (February  26, 1999). 

'See  Substantive  Response  of  the  Domestic 
Parties,  at  3  and  Attachment  1  (December  2, 1998). 
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As  a  result,  the  Domestic  Parties  argued 
that,  consistent  with  the  Sunset  Policy 
Bulletin,  it  is  reasonable  to  assume  that 
the  Argentine  exporters  could  not  sell  in 
the  United  States  without  dumping. 
Further,  to  reenter  the  U.S.  market, 
Argentine  exporters  woiild  have  to 
resimie  dumping. 

In  its  substantive  response,  Acindar 
argued  that  dumping  woidd  not  be 
likely  to  continue  or  resume  in  the 
absence  of  the  order.  Acindar  based  this 
argiunent  on  the  fact  that,  the  only  time 
the  Department  made  a  determination 
using  actual  company  data,  the 
Department  found  that  no  dumping 
margin  existed.  Acindar  argued  that 
since  the  margin  likely  to  prevail  if  the 
order  is  revoked  is  zero,  no  dumping 
would  occur  if  the  order  were  revoked. 

In  their  rebuttal  comments,  the 
Domestic  Parties  argued  that  the  fact 
that  the  Department  calculated  a  zero 
margin  for  the  1988-1989 
administrative  review,  does  not  require 
the  Department  to  reach  a  negative 
determination  with  respect  to  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Rather,  referring  to  section 
752(c)(4)(A)  of  the  Act.  the  Domestic 
Parties  asserted  that  the  present  absence 
of  dmnping  is  not  necessarily  indicative 
of  how  exporters  would  behave  in  the 
absence  of  the  order. 

Department's  Determination 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  n.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidimiping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volimies  for  the 
subject  merchandise  declined 
simificanUy  [see  section  n.A.3). 

The  antidumping  duty  order  on 
carbon  steel  wire  rod  from  Argentina 


was  pubUshed  in  the  Federal  Register 
on  November  23, 1984  (49  FR  46180). 
Since  that  time,  the  Department  has 
conducted  three  administrative 
reviews."*  The  order  remains  in  effect  for 
all  manufacturers  and  exporters  of  the 
subject  merchandise. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  considered  whether 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order.  In  the  administrative  review 
covering  the  period  November  1, 1988 
through  October  31, 1989,  the 
Department  determined  that  no 
dumping  margin  existed  for  Acindar  (56 
FR  47064,  September  17, 1991).  In 
addition,  Acindar,  as  well  as  all  other 
Argentine  producers/exporters  of  the 
subject  merchandise,  received  a  cash 
deposit  rate  of  zero  at  this  time.  In  the 
next  administrative  review,  based  on  the 
absence  of  shipments,  the  deposit  rate 
remained  imchanged.  There  have  been 
no  subsequent  administrative  reviews, 
therefore,  this  deposit  rate  has  remained 
in  effect.  Further,  according  to  the 
statistics  provided  by  both  the  Domestic 
Parties  and  Acindar,  shipments  of  the 
subject  merchandise  have  continued. 
Therefore,  we  preliminarily  determine 
that  dimiping  did  not  continue  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order. 

In  addition,  consistent  with  section 
752(c)  of  the  Act.  the  Department  also 
considered  whether  imports  ceased  after 
the  issuance  of  the  order.  The 
Department,  using  U.S.  Census  Bureau 
IM146  Reports,  determined  that  imports 
of  the  subject  merchandise  decreased 
sharply  following  the  imposition  of  the 
order,  and  although  non-existent  in 
some  years,  imports  have,  nonetheless, 
continued.  Because  imports  of  subject 
merchandise  from  Argentina  continued 
after  the  issuance  of  the  order,  we 
preliminarily  determine  that  imports 
did  not  cease  after  the  issuance  of  the 
order.-'' 


*  See  Carbon  steel  wire  rod  from  Argentina;  Final 
Results  of  Antidumping  Duty  Administrative 
Review,  54  FR  49322  (November  30,  1989);  Carbon 
steel  wire  rod  from  Argentina:  Final  Results  of 
Antidumping  Duty  Administrative  Review,  56  FR 
47064  (September  17.  1991);  and  Carbon  steel  wire 
rod  from  Argentina;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR  49455 
(September  30. 1991).  There  is  a  pending 
administratjve  review  of  ihis  order;  the  proposed 
date  for  the  completion  of  the  prehminary  results 
of  this  review  is  September  30,  1999  {see  Carbon 
Steel  Wire  Rod  from  Argentina;  Extension  of  Time 
Limit  for  Preliminary  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  23053  (April  29, 
1^99)). 

'The  Department  bases  this  determination  on 
information  submitted  by  Acindar  in  its  December 
2. 1998  submission,  as  well  as  U.S.  I\I146  Reports. 
U.S.  Department  of  Commerce  statistics,  U.S. 
Department  of  Treasury  statistics,  and  information 


The  Department  also  considered 
whether  dumping  was  eliminated  after 
the  issuance  of  the  order  and  whether 
import  voliunes  of  the  subject 
merchandise  declined  significantiy.  As 
noted  above,  the  Department  has 
preliminarily  determined  that  dumping 
was  eliminated  following  the  issuance 
of  the  order.  However,  U.S.  Census 
Bureau  IM146  Reports  indicate  that, 
while  diunping  may  have  been 
eliminated,  import  volumes  of  the 
subject  merchandise  fell  dramatically 
following  the  imposition  of  the  order 
and  have  not  resumed  their  pre-order 
levels.  The  U.S.  Census  Bureau 
information  indicates  that  imports  of  the 
subject  merchandise  decreased  by  more 
than  97  percent  in  the  year  following 
the  issuance  of  the  order.  Further, 
imports  have  consistentiy  remained  at 
less  than  10  percent  of  their  pre-order 
levels,  excluding  1996.*  Therefore,  the 
Department  preliminarily  determines 
that  although  dumping  was  eliminated 
by  Acindar,  its  export  volujnes  have 
declined  significantly  since  the  issuance 
of  the  order. 

As  set  forth  in  the  Sunset  Policy 
Bulletin  (section  n.A.3),  and  consistent 
with  the  SAA  at  889-90,  and  the  House 
Report  at  63,  where  diunping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantiy,  the  Department  normally 
will  determine  that  revocation  of  the 
antidumping  duty  order  would  be  likely 
to  lead  to  recurrence  of  diunping. 
Therefore,  although  dumping  has  been 
eliminated,  shipments  of  the  subject 
merchandise  have  declined 
dramatically.  Therefore,  we 
preliminarily  determine  that,  consistent 
with  Section  n.A.3  of  the  Sunset  Policy 
Bulletin,  dumping  is  likely  to  recur  if 
the  order  were  revoked. 

Magnitude  of  the  Maipn 

Parties'  Comments 

In  their  substantive  response,  the 
Domestic  Parties  argue  that  the  dumping 
margin  likely  to  prevail  is  the  margin 
calculated  in  the  original 
investigation — 119.11  percent.  The 
Domestic  Parties  state  that  selection  of 
this  margin  would  be  consistent  with 
the  SAA  and  Policy  Bulletin,  which 
provide  that  the  Department  generally 
will  select  a  margin  from  the  original 
investigation  because  that  is  the  only 
calculated  rate  that  reflects  the  behavior 
of  exporters  without  the  discipline  of 


supplied  by  the  U.S.  International  Trade 
Commission. 

<>U.S.  Census  Bureau  IM146  Reports  indicate  that 
for  1996,  import  volumes  were  approximately  20 
percent  of  their  pre-order  level. 
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the  order  in  place.  Argiiing  that  since 
the  volume  of  imported  wire  rod  from 
Argentina  has  declined  to  extremely  low 
levels  since  the  imposition  of  the  order, 
the  use  of  a  more  recently  calculated 
margin  is  not  appropriate  in  this  case. 
Specifically,  the  Domestic  Parties 
argued  that  the  zero  rate  calculated  in 
the  1988-1989  administrative  review 
was  based  on  sales  of  approximately 
543.78  metric  tons  of  wire  rod,  which  is 
not  a  commercial  quantity  and, 
therefore,  not  representative  of 
Acindar's  behavior  in  the  absence  of  the 
order. 

As  noted  above,  Acindar  states  that 
the  antidiunping  rate  in  the  original 
investigation  was  based  on  so-called 
"best  information  available,"  the 
dumping  margins  alleged  by  the 
petitioners,  rather  than  Acindar's  own 
information.  Further,  Acindar  argues 
that  the  dumping  margin  calculated  by 
the  Department  in  the  only 
administrative  review  in  which  the 
Department  based  its  determination  on 
actual  company  data,  is  the  most 
reliable  gauge  of  the  antidiunping  duty 
margin  likely  to  prevail  when  the  order 
is  revoked. 

Department's  Detennination 

The  Department  agrees  with  the 
Domestic  Parties.  We  find  that  the 
consistently  low  level  of  imports  of  the 
subject  merchandise  that  have  existed 
since  the  imposition  of  the  order  is  not 
indicative  of  the  behavior  of  Argentine 
producers/exporters  in  the  absence  of 
the  order.  Furthermore,  the  Department 
finds  the  establishment  of  a  zero  deposit 
rate  coupled  with  a  dramatic  decrease  in 
import  volumes  suggests  that  Argentine 
producers/exporters  find  it  difficult  to 
sell  subject  merchandise  in  the  United 
States  without  dumping.  The 
Department  finds  reason  to  believe  that 
the  consistently  low  level  of  exports  can 
be  attributed  to  Argentine  producers'/ 
exporters'  difficulty  in  selling  subject 
merchandise  in  the  United  States  at  a 
fair  market  value.  Because  of  this,  the 
Department  finds  the  margin  from  the 
original  investigation  is  the  only 
calculated  rate  that  reflects  the  behavior 
of  exporters  without  the  discipline  of 
the  order.  Therefore,  consistent  with  the 
Sunset  Policy  Bulletin,  we  preliminarily 
determine  that  the  margin  from  the 
Department's  original  investigation  is 
probative  of  the  behavior  of  Argentine 
producers  and  exporters  of  carbon  steel 
wire  rod  if  the  order  were  revoked.  We 
will  report  to  the  Commission  the 
company-specific  and  "all  others"  rates 
from  the  original  investigation 
contained  in  the  Preliminary  Results  of 
Review  section  of  this  notice. 


Preliminary  Results  of  Review 

As  a  result  of  this  review,  the 
Department  preliminarily  finds  that 
revocation  of  the  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Acindar „.... 

All  Others 

119.11 
119.11 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  on  July  19, 1999.  Interested 
parties  may  submit  case  briefs  no  later 
than  July  12, 1999,  in  accordance  with 
19  CFR  351.309{c)(l)(i).  Rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  July  15, 1999.  The  Department  will 
issue  a  notice  of  final  results  of  this 
simset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments,  no  later  than 
September  28, 1999. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:May  21, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-13686  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-357-004] 

Preliminary  Results  of  Full  Sunset 
Review:  Carbon  Steel  Wire  Rod  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  resiUts  of 
full  sunset  review:  Carbon  steel  wire  rod 
from  Argentina. 

summary:  On  November  2, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  suspended  countervailing  duty 
investigation  on  carbon  steel  wke  rod 
from  Argentina  (63  FR  58709)  piu-suant 
to  section  751(c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act").  On  the 
basis  of  a  notice  of  intent  to  participate 
filed  on  behalf  of  the  domestic  industry 
and  substantive  comments  filed  on 
behalf  of  the  domestic  industry  and 
respondent  interested  parties,  the 


Department  is  conducting  a  full  review. 
As  a  result  of  this  review,  the 
Department  preliminarily  finds  that 
termination  of  the  suspended 
coimtervailing  duty  investigation  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  a  coimtervailable  subsidy. 
The  net  countervailable  subsidy  and  the 
nature  of  the  subsidy  are  identified  in 
the  "Preliminary  Results  of  Review" 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution, 
Washington,  D.C.  20230;  telephone: 
(202) 482-6397  or  (202) 482-1560, 
respectively. 
EFFECTIVE  DATE:  May  28, 1999. 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procediu'es 
for  the  conduct  of  simset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
("Sunset  Regulations")  and  in  19  C.F.R. 
Part  351  (1998)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  PoUcy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
suspended  countervailing  duty 
investigation  is  carbon  steel  wire  rod, 
both  high  carbon  and  low  carbon, 
manufactured  in  Argentina  and 
exported,  directly  or  indirectly  from 
Argentina  to  the  United  States.  The  term 
"carbon  steel  wire  rod"  covers  a  coiled, 
semi-finished,  hot-rolled  carbon  steel 
product  of  approximately  round  solid 
cross  section,  not  under  0.02  inches  nor 
over  0.74  inches  in  diameter,  not 
tempered,  not  treated,  and  not  partly 
manufactured,  and  valued  at  over  4 
cents  per  pound.  As  of  the  pubUcation 
of  the  last  administrative  review,"  the 
merchandise  subject  to  this  order  was 
classifiable  under  item  numbers 
7213.20.00,  7213.31.30,  7213.39.00, 
7213.41.30,  7213.49.00,  and  7213.50.00 


I  See  Carbon  Steel  Wire  Rod  from  Argentina; 
Final  Results  of  Countervailing  Duty  Administrative 
Review,  56  FR  40309  (August  14, 1991). 
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of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  Although 
the  (iTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  remains 
dispositive. 

History  of  the  Investigation 

On  July  14, 1982,  the  Department 
issued  a  preliminary  affirmative 
coimtervailing  duty  determination  with 
respect  to  imports  of  carbon  steel  wire 
rod  from  Argentina.^  In  the  preliminary 
determination,  the  Department  found  a 
total  export  subsidy  of  13.80  percent  ad 
valorem,  based  on  two  programs:  10.33 
percent  imder  the  "reembolso"  (tax 
rebate  on  exports)  and  3.36  percent 
under  pre-financing  of  exports  through 
dollar-indexed  pesos. 

On  September  27,  1982,  the 
Department  suspended  the 
countervailing  duty  investigation  on  the 
basis  of  a  suspension  agreement  by  the 
Government  of  Argentina  to  eliminate 
all  benefits  which  the  Department  fouLud 
to  be  boimties  or  grants  on  exports  to 
the  United  States  of  the  subject 
merchandise.^  Specifically,  the 
Government  of  Argentina  agreed, 
through  its  Ministry  of  Economy,  that: 
(1)  it  would  not  provide  to 
manufacturers,  producers,  or  exporters 
of  carbon  steel  wire  rod,  any  reembolso 
payment  constituting  a  bounty  or  grant, 
as  determined  by  the  Department,  (2) 
the  Central  Bank  would  not  provide 
preferential  dollar-indexed  pre-export 
financing,  and  (3)  no  new  or  equivalent 
benefits  would  be  granted.  In  the  notice 
announcing  the  suspension  agreement, 
the  Department  identified  a  change 
since  the  preliminary  determination 
with  respect  to  the  reembolso. 
Specifically,  the  Department  stated  that, 
of  the  total  10  percent  reembolso,  the 
portion  that  constituted  an  allowable 
rebate  is  7.60  percent  and  the  over 
rebate  to  be  eliminated  as  a  condition  of 
the  suspension  agreement  is  currently 
2.40  percent. 

In  conjunction  with  the 
administrative  review  of  the  period 
September  27, 1982  through  December 
31, 1982,  the  suspension  agreement  was 
revised  to  clearly  specify  the  scope  of 
the  agreement  and  include  renunciation 
of  a  program  not  included  in  the 
original  investigation,  that  was 
subsequently  foimd  countervailable  in 
other  investigations  involving  products 


bom  Argentina.'*  Specifically,  the 
suspension  agreement  was  revised  to 
clarify  that  both  high  carbon  and  low 
carbon  were  within  the  scope  of  the 
agreement.  Further,  the  Ministry  of 
Economy  agreed  that  the  Central  Bank 
would  not  provide  post-shipment 
financing  for  exports  imder  Circular 
OPRAC  1-9.  The  Department  has 
conducted  one  additional 
administrative  review  of  this  suspended 
coimtervailing  duty  investigation 
covering  the  period  January  1, 1989 
through  December  1, 1989.'  The 
Department  foimd  that  both  the 
Government  of  Argentina  and  Acindar 
Industria  Argentina  de  Aceros  S.A. 
("Acindar")  had  complied  with  the 
terms  of  the  suspension  agreement. 

Background 

On  November  2, 1998,  the  Department 
initiated  a  suinset  review  of  the 
suspended  coimtervailing  duty 
investigation  on  carbon  steel  wire  rod 
from  Argentina  (63  FR  58709),  pursuant 
to  section  751(c)  of  the  Act.  The 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  Co-Steel 
Raritan  (formerly  Raritan  River  Steel), 
GS  Industries,  Inc.,  and  North  Star  Steel 
(qollectively  "the  domestics")  on 
November  16, 1998,  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Each  company 
claimed  interested  party  status  under 
section  771(9)(C)  of  the  Act.  We 
received  complete  substantive  responses 
on  behalf  of  the  Argentine  Republic, 
Acindar,  and  the  domestics  on 
December  2, 1998,  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i). 

In  its  substantive  response,  the 
domestics  stated  that  all  three  domestic 
producers  participated  as  petitioners  in 
the  original  investigation  and  the 
administrative  reviews  for  the  periods  of 
September  27, 1982,  through  December 
31, 1982,  and  January  1, 1989,  through 
December  31, 1989. 

In  its  substantive  response,  the 
Embassy  of  Argentina  stated  that  the 
Argentine  Republic  was  a  participant  in 
the  original  countervailing  duty 
proceeding  and  in  all  of  the 
administrative  reviews  of  the 
suspension  agreement.  The  Argentine 
Republic  qualifies  as  an  interested  party 
under  section  77i(9)(B)  of  the  Act.  In  its 
substantive  response,  Acindar  claimed 


2  See  Carbon  Steel  Wire  Rod  from  Argentina; 
Preliminary  Affirmative  Countervailing  Duty 
Determination,  47  FR  30539  (July  14, 1982). 

'  See  Carbon  Steel  Wire  Rod  from  Argentina; 
Suspension  of  Investigation,  47  FR  42393, 
(September  27, 1982). 


*  See  Carbon  Steel  Wire  Rod  from  Argentina; 
Final  Results  of  Countervailing  Duty  Administrative 
Review  and  Revised  Suspension  Agreement,  51  FR 
44649  (December  11,  1986). 

5  See  Carbon  Steel  Wire  Rod  from  Argentina; 
Final  Results  of  Countervailing  Duty  Administrative 
Review,  56  FR  40309  (August  14, 1991). 


interested  party  status  under  section 
771(9)(A)  of  the  Act,  as  an  Argentine 
producer  of  carbon  steel  wire  rod. 
Further,  Acindar  stated  that,  as  frur  as  it 
is  aware,  Acindar  accounted  for  one 
hundred  percent  of  the  total  exports  of 
Argentine  subject  merchandise  to  the 
United  States  during  each  of  the  five 
calendar  years  preceding  the  year  of 
publication  of  the  notice  of  initiation. 

On  December  7,  1998,  we  received 
rebuttal  conunents  from  the  domestics. 
We  did  not  receive  rebuttal  comments 
from  the  Argentine  Republic  or  Acindar. 
On  the  basis  of  complete  substantive 
responses  from  the  Argentine  Republic 
and  Acindar  to  the  notice  of  initiation, 
and  in  accordance  with  section 
351.218(e)(2)  of  the  Sunset  Regulations, 
the  Department  is  conducting  a  full 
review. 

The  Department  determined  that  the 
sunset  review  of  the  suspended 
countervailing  duty  investigation  on 
carbon  steel  wire  rod  from  Argentina  is 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C)(v) 
of  the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1,  1995). 
(See  section  751(c)(6)(C)  of  the  Act.) 
Therefore,  on  January  15, 1999,  the 
Department  extended  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  review  until  not  later  than  May  23, 
1999,  in  accordance  with  section 
751(c)(5)(B)  of  the  Act.* 

Deteniunation 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
this  review  to  determine  whether 
termination  of  the  suspended 
countervailing  duty  investigation  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy. 
Section  752(b)  of  the  Act  provides  that, 
in  making  this  determination,  the 
Department  shall  consider  the  net 
countervailable  subsidy  determined  in 
the  investigation  and  subsequent 
reviews,  and  whether  any  change  in  the 
program  which  gave  rise  to  the  net 
countervailable  subsidy  has  occurred 
that  is  likely  to  affect  that  net 
countervailable  subsidy.  Pursuant  to 
section  752(b)(3)  of  the  Act,  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
rrC")  the  net  countervailable  subsidy 
likely  to  prevail  if  the  order  is  revoked. 
In  addition,  consistent  with  section 
752(a)(6),  the  Department  shall  provide 
the  rrC  information  concerning  the 


"See  Carbon  Steel  Wire  Rod  from  Argentina: 
Extension  of  Time  Limit  for  Preliminary  Results  of 
Five- Year  Reviews.  64  FR  9475  (February  26, 1999). 
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nature  of  the  subsidy  and  whether  the 
subsidy  is  a  subsidy  described  in  Article 
3  or  Article  6.1  of  the  Subsidies 
Agreement. 

The  Department's  preliminary 
determinations  concerning  continuation 
or  recurrence  of  a  countervailable 
subsidy,  the  net  coimtervailable  subsidy 
likely  to  prevail  if  the  order  is  revoked, 
and  nature  of  the  subsidy  are  discussed 
below.  In  addition,  parties'  comments 
with  respect  to  each  of  these  issues  are 
addressed  within  the  respective 
sections. 

Continuation  or  Recurrence  of  a 
Countervailable  Subsidy 

Party  Comments 

In  its  substantive  response,  the 
domestics  stated  that  the  three  programs 
identified  in  the  suspension  agreement, 
as  amended — the  "reembolso"  (an  over- 
rebate  of  indirect  taxes  on  exports),  pre- 
financing through  dollar-indexed  pesos, 
and  post-shipment  financing  of  exports 
under  Circular  OPRAC  1-9— still  exist. 
The  domestics  refer  to  the  final  results 
of  administrative  review  of  the 
coimtervaiiing  duty  order  on  oil  country 
tubular  goods  bom  Argentina  as 
evidence  that  the  programs  continue  to 
exist.  ^ 

Acindar  argued  that  countervailable 
subsidies  would  not  be  likely  to 
continue  or  resume  if  the  suspended 
investigation  were  terminated  for  two 
reasons.  First,  Acindar  argued  that  there 
is  ciurently  no  U.S.  authority  to 
maintain  the  suspension  agreement  in 
effect.  Citing  to  the  1997  revocation  of 
the  countervailing  duty  orders  on 
leather,  wool,  oil  country  tubular  goods, 
and  carbon  steel  cold-rolled  flat 
products  from  Argentina,*  Acindar 
asserted  that  by  revoking  those  orders 
without  consideration  of  the  current 
status  of  coimtervailable  subsidies,  the 
Department  was  following  the  dictates 
of  the  Federal  Circuit  in  Ceramica.*^ 
Acindar  argued  that  the  principles  of 
Ceramica  apply  equally  to  suspension 
agreements  entered  into  without  the 
benefit  of  a  preliminary  injury 


'  Sue  Oil  Country  Tubular  Goods  From  Argentina; 
Final  Results  of  Countervailing  Duty  Administrative 
Reviewr.  62  FR  55589  (October  27,  1997)  and  Oil 
Country  Tubular  Goods  From  Argentina; 
Preliminary  Results  of  Countervailing  Duty      ^ 
Administrative  Review,  62  FR  32307  (June  13, 
1997)  COCTG"). 

*  See  Substantive  response  of  Acindar,  page  3 
(December  2, 1998)  and  Leather  from  Argentina, 
Wool  from  Argentina,  Oil  Country  Tubular  Goods 
from  Argentina,  and  Carbon  Steel  Cold-rolled  Flat 
Products  from  Argentina,  Final  Results  of  Changed 
Circumstance  Reviews.  62  FR  41361  (August  1, 
1997)  ("Leather"). 

•*  See  Substantive  response  of  Acindar,  page  3 
(December  2, 1998)  and  Ceramica  Regiomontana  v. 
United  Stales,  64  F.3d  1579  (Fed.  Cir.  1995) 
("Ceramica"). 


determination.  Further,  Acindar  stated 
that  according  to  Ceramica,  "Section 
1303  ceases  to  operate  as  authority  for 
countervailing  duties  on  goods  imported 
after  a  country  has  become  a  'country 
under  the  Agreement.'  64  F.3d  at  1582." 
Thus,  Acindar  argued,  the  Department 
may  only  maintain  a  countervailing 
duty  regime  under  Section  1671,  which 
requires  a  preliminary  injury 
determination.  Therefore,  since  no 
injury  determination  imderpins  the 
suspension  agreement,  the  United  States 
should  terminate  the  suspension 
agreement. 

Second,  Acindar  noted  that  in  the 
most  recent  administrative  review,  the 
Department  foimd  that  Argentina  was  in 
compliance  with  the  suspension 
agreement.  Acindar  stated  that  there  is 
no  reason  to  assume  that  it  would  start 
receiving,  or  that  the  Argentine 
Government  would  start  confering  on 
Acindar,  benefits  that  the  Department 
determines  to  constitute  countervailable 
subsidies.  The  Argentine  Republic  did 
not  address  this  issue. 

In  their  rebuttal  comments,  the 
domestics  stated  that  neither  Ceramica 
nor  Leather  addressed  the  issue  of 
suspension  agreements.  Rather,  the 
domestics  point  out  that  the  Federal 
Circuit  focused  on  the  Department's 
ability  to  assess  duties,  not  the  ability  to 
administer  a  suspension  agreement  or 
resume  a  suspended  investigation.  The 
domestics  stated  that  since  the 
Department's  simset  review  will 
reactivate  this  investigation,  and 
Argentina  is  now  a  "country  under  the 
Agreement,"  the  special  regime  for  a 
simultaneous  injury  and  simset  review 
set  forth  in  19  U.SC.  1677b  and  19  CFR 
207.46  should  apply  to  this  case.  The 
domestics  concluded  that,  for  the 
reasons  stated  in  their  substantive 
response,  the  Department  should  find 
that  subsidization  is  likely  to  recur  at 
the  rate  determined  in  the  preliminary 
investigation  (as  adjusted  for  new 
subsidies). 

Department's  Determination 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  tibe  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 


wide  basis  {see  section  III.A.2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  a  countervailing  duty 
order  or  termination  of  a  countervailing 
duty  investigation  is  likely  to  lead  to 
continuation  or  reciurence  of  a 
countervailable  subsidy  where  (a)  a 
subsidy  program  continues,  (b)  a 
subsidy  program  has  been  only 
temporarily  suspended,  or  (c)  a  subsidy 
program  has  been  only  partially 
terminated  (see  section  ni.A.3.a  of  the 
Sunset  Policy  Bulletin).  Exceptions  to 
this  policy  are  provided  where  a 
company  has  a  long  record  of  not  using 
a  program  (see  section  HI.A.S.b  of  the 
Sunset  Policy  Bulletin). 

With  respect  to  Acindar's  argument 
that,  based  on  Ceramica,  the  Department 
must  terminate  the  suspension 
agreement,  we  disagree.  Rather,  we 
agree  with  the  domestics  that  Ceramica 
addresses  the  issue  of  the  Department's 
authority  to  assess  countervailing  duties 
on  imports  that  did  not  receive  an  injury 
test.  However,  in  this  case,  the 
Department  is  not  assessing 
countervailing  duties  and,  in  fact, 
terminated  the  suspension  of 
liquidation  as  a  result  of  the  conclusion 
of  the  suspension  agreement.  Since  the 
administration  of  the  suspension 
agreement  does  not  include  the 
assessment  of  duties,  the  principles  of 
Ceramica  do  not  apply. 

On  the  basis  of  information  submitted 
during  this  sunset  review,  we  have  no 
reason  to  believe  that  any  of  the  three 
programs  covered  by  the  suspension 
agreement  have  been  eliminated  by  the 
Government  of  Argentina.  In  their 
substantive  responses,  neither  the 
Govenmient  of  Argentina  nor  Acindar 
argued  that  the  programs  had  been 
terminated.  Rather,  Acindar  argued  that 
the  government  and  Acindar  have  been 
complying  with  the  terms  of  the 
suspension  agreement.  As  noted  above, 
the  terms  of  the  suspension  agreement 
do  not  require  the  termination  of  the 
programs  found  countervailable.  Rather, 
the  terms  of  the  agreement  merely 
provide  that  the  Government  of 
Argentina  (through  the  Ministry  of 
Economy  and  Central  Bank)  shall  not 
provide  pre-export  and  post-shipment 
financing  on  exports  of  carbon  steel 
wire  rod  and  shall  not  provide  any 
reembolso  payments  constituting  a 
bounty  or  grant  to  meftiufacturers, 
producers,  or  exporters  of  carbon  steel 
wire  rod. 

In  their  substantive  response,  the 
domestics  relied  on  the  final  results 
issued  in  1997  in  the  administrative 
review  covering  OCTG  and  the  period 
January  1, 1991  through  September  19, 
1991,  as  support  for  their  assertion  that 
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the  three  programs  continue  to  exist. 
Consistent  with  the  findings  in  the  latest 
administrative  review  of  the  suspension 
agreement,  in  the  review  on  OCTG  the 
Department  fovaxd  that  the  pre-export 
financing  program  was  totally 
suspended  on  March  8, 1991,  by 
Communique  A-1807.  In  the  OCTG 
review,  the  Department  found  the  post- 
export  financing  was  not  used. 
However,  in  the  latest  review  of  the 
suspension  agreement,  the  Department 
foimd  that  the  post-export  financing  was 
also  totally  suspended  on  March  8, 
1991,  by  Conununique  A-1807.  With 
respect  to  the  reembolso,  in  the 
administrative  review  of  OCTG,  the 
Department  found  that  the  legal 
structure  of  the  reembolso  program  was 
changed  by  Decree  1011/91  in  May 
1991.  Specifically,  the  Department 
found  that  the  rebate  system  was 
changed  to  cover  only  the 
reimbursements  of  indirect  local  taxes 
and  does  not  cover  import  duties, 
except  reimbursement  of  duties  paid  on 
imported  products  which  are  re- 
exported. Additionally,  the  Department 
found  that  the  rates  of  reimbursement 
were  reduced  by  33  percent  for  all 
products  and,  for  OCTG  that  reduction 
was  from  12.5  to  8.3  percent.  Despite 
the  changes  found  in  the  programs,  we 
have  no  evidence  that  the  programs 
have  been  terminated. 

The  SAA  at  888,  states  that  temporary 
suspension  or  partial  termination  of  a 
subsidy  program  also  will  be  probative 
of  continuation  or  recurrence  of 
countervailable  subsidies,  absent 
significant  evidence  to  the  contrary.  As 
noted  above,  neither  the  Government  of 
Argentina,  nor  Acindar,  provided  any 
argument  or  evidence  that  any  of  the 
three  programs  have  been  terminated. 
Therefore,  absent  evidence  to  the 
contrary,  the  Department  preliminarily 
determines  that  termination  of  the 
suspended  countervailing  duty 
investigation  would  likely  result  in  the 
recurrence  of  countervailable  subsidies. 

Net  Countervailable  Subsidy 

Party  Comments 

In  their  substantive  response,  the 
domestics  asserted  that  the  Department 
should  find  the  base  coimtervailing  duty 
rate  likely  to  prevail  if  the  suspended 
investigation  is  terminated  to  be  the  rate 
calculated  in  the  preliminary 
determination  of  the  original 
investigation — 13.70  percent,  as 
adjusted  to  reflect  likely  benefits  under 
the  post-export  financing  program.  The 
domestics  stated  that  this  approach 
would  be  consistent  with  the  SAA, 
Simset  Policy  Bulletin,  and  section 
752(b)(lKB)oftheAct. 


As  noted  above,  Acindar  argued  that 
the  coimtervailable  subsidy  rate  that  is 
likely  to  prevail  if  the  agreement  is 
terminated  is  zero.  Acindar  supported 
this  argument  by  noting  that  hoih  the 
government  and  Acindar  have  complied 
with  the  terms  of  the  suspension 
agreement.  Further,  Acindar  asserted 
that  there  is  no  reason  to  assimie  that 
Acindar  would  start  receiving,  or  the 
Argentine  Government  would  start 
conferring  on  Acindar,  countervailable 
subsidies  if  the  investigation  were 
terminated. 

Department's  Determination 

In  the  Simset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  "the 
Department  normally  will  select  a  rate 
"fi:t)m  the  investigation,  because  that  is 
the  only  calculated  rate  that  reflects  the 
behavior  of  exporters  and  foreign 
governments  without  the  discipline  of 
an  order  or  suspension  agreement  in 
place.' "  The  Department  went  on  to 
clarify  that,  in  a  sunset  review  where 
the  Department  did  not  issue  a  final 
determination  because  the  investigation 
was  suspended  and  continuation  was 
not  requested,  the  Department  may 
provide  to  the  Commission  the  net 
countervailable  subsidy  that  was 
determined  in  the  preliminary 
determination  in  the  original 
investigation  (see  Section  m.B.l  of  the 
Simset  Policy  Bulletin).  The  Department 
noted  that  the  rate  from  the  original 
investigation  may  not  be  the  most 
appropriate  rate  if,  for  example,  the  rate 
was  derived  from  subsidy  programs 
which  were  found  in  subsequent 
reviews  to  be  terminated,  there  has  been 
a  program-wide  change,  or  the  rate 
ignores  a  program  found  to  be 
countervailable  in  a  subsequent  ' 
administrative  review.  [See  section 
in.B.3  of  the  Sunset  Policy  Bulletin). 

We  agree  with  the  domestics  that,  in 
the  original  investigation,  the 
Department  preliminarily  found  the  net 
subsidy  to  be  13.70  percent.  However, 
as  noted  above,  the  Department  revised 
the  subsidy  rate  attributable  to  the 
reembolso  program  at  the  time  it 
concluded  the  suspension  agreement. 
Specifically,  the  Department  found  that 
7.6  percent  of  the  10  percent  reembolso 
constituted  an  allowable  rebate  and  the 
overrebate,  the  amount  to  be  eliminated 
as  a  condition  of  the  suspension 
agreement,  was  2.40  percent.  Therefore, 
it  is  appropriate  to  reduce  the  export 
subsidy  attributable  to  the  reembolso 
from  the  preliminary  10.44  percent  to 
2.40  percent.  Thus,  the  net  subsidy 
found  in  the  original  investigation  was 
actually  5.36  percent,  the  sum  of  3.36 
percent  frt>m  pre-financing  of  exports 


through  dollar-indexed  pesos  and  2.40 
percent  frY)m  the  reembolso. 

Consistent  with  the  Department's 
Sunset  PoUcy  Bulletin  and  section 
752(b)(1)(B)  of  the  Act,  the  domestics 
requested  that  the  Department  adjust  the 
net  countervailable  subsidy  from  the 
preliminary  determination  to  reflect  the 
likely  benefits  under  the  post-export 
financing  program,  the  renunciation  of 
which  was  included  in  the  revised 
suspension  agreement  on  the  basis  that 
it  had  been  found  countervailable  in 
countervailing  duty  investigations  on 
two  other  Argentine  products.  The 
domestics  did  not  specify,  however, 
how,  or  on  what  basis,  the  Department 
should  determine  the  likely  benefits 
under  this  program.  As  a  result,  we  have 
not  adjusted  the  subsidy  to  reflect  an 
amount  for  post-export  finanring 

Finally,  as  noted  above,  in  the  final 
results  of  administrative  review  on 
OCTG  from  Argentina,  the  Department 
foimd  that  the  legal  structure  of  the 
reembolso  program  had  been  changed  in 
May  1991,  by  Decree  1011/91.  Not  only 
had  the  rebate  system  been  changed  to 
cover  only  the  reimbursement  of 
indirect  local  taxes  and  reimbursement 
of  duties  paid  on  imported  products 
which  are  re-exported,  but  the  rate  of 
reimbursement  was  reduced  by  33 
percent  for  all  products.  While  such  a 
change  could  potentially  have  an  effect 
on  the  level  of  countervailable  subsidy, 
if  any,  attributable  to  the  reembolso,  we 
have  no  basis  to  determine  whether  this 
change  would  have  an  e^ct  on  exports 
of  carbon  steel  wire  rod.  Therrfbre,  we 
have  not  made  any  adjustmer  i  for  this 
program-wide  change. 

Nature  of  the  Subsidy 

In  the  Simset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
section  752(a)(6)  of  the  Act,  the 
Department  will  provide  information  to 
the  rrC  concerning  the  nature  of  the 
subsidy  and  whether  it  is  a  subsidy 
described  in  Article  3  or  Article  6.1  of 
the  Subsidies  Agreement.  Neither  of  the 
parties  specifically  addressed  this  issue. 

Because  receipt  of  the  benefits 
provided  under  the  reembolso,  pre- 
export  financing,  and  post-export 
financing  programs,  are  contingent  upon 
export,  each  program  falls  within  the 
definition  of  an  export  subsidy  under 
Article  3.1(a)  of  the  Subsidies 
Agreement. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  termination  of  the 
suspended  countervailing  duty 
investigation  would  be  likely  to  lead  to 
recurrence  of  a  countervailable  subsidy. 
The  net  countervailable  subsidy  is  5.36 
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percent  ad  valorem.  Additionally,  each 
of  the  three  programs  (reembolso,  pre- 
export  financing,  and  post-export 
financing)  are  subsidies  within  the 
meaning  of  Article  3  of  the  Subsidies 
Agreement. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
Will  be  held  on  July  17, 1999.  Interested 
parties  may  submit  case  briefs  no  later 
than  July  10, 1999,  in  accordance  with 
19  CFR  351.309{c)(l)(i).  Rebuttal  briefs, 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  July  15, 1999.  The  Department  will 
issue  a  notice  of  final  results  of  this 
sunset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments,  no  later  than 
September  28, 1999. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  May  21. 1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13687  Filed  5-27-99;  8:45  am] 

BtLUNQ  CODE  361(M)S-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57&-646] 

Bnk»  Rotors  From  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 

summary:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  People's 
Republic  of  China.  In  accordance  with 
19  CFR  351.214(d),  we  are  initiating  this 
review. 

EFFECTIVE  DATE:  May  28, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Brian  Ledgerwood, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230;  telephone  (202)  482-1766  or 
482-3836,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amen^nents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
provisions  codified  at  19  CFR  Part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Baclcgroimd 

The  Department  has  received  a  timely 
request  from  Laizhou  Hongda  Auto 
Replacement  Parts  Co.,  Ltd.,  ("Laizhou 
Hongda"),  in  accordance  with  19  CFR 
351.214(c),  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  brake 
rotors  frt>m  the  People's  Republic  of 
China  ("PRC"),  which  has  an  April 
anniversary  date.  As  required  by  19 
C.F.R.  351.214(b)(2)(i)  and  (iii)(A), 
Lcuzhou  Hongda  ("the  respondent")  has 
certified  that  it  did  not  export  brake 
rotors  to  the  United  States  during  the 
period  of  investigation  ("POI"),  and  that 
it  has  never  been  affiliated  with  any 
exporter  or  producer  which  did  export 
brake  rotors  during  the  POI.  Laizhou 
Hongda  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv),  Laizhou  Hongda 
submitted  documentation  establishing 
the  date  on  which  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  volume  of  that  first  shipment, 
and  the  date  of  its  first  sale  to  an 


imaffiliated  customer  in  the  United 
States. 

In  accordance  vdth  section 
751(a)(2)(B)  of  the  Act,  as  amended,  and 
19  CFR  351.214(b),  and  based  on 
information  on  the  record,  we  are 
initiating  the  new  shipper  review  as 
requested. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly  we  will 
issue  a  separate  rates  questionnaire  to 
the  above-named  respondent,  allowing 
37  days  for  response.  If  the  response 
bom  the  respondent  provides  sufficient 
indication  that  Laizhou  Hongda  is  not 
subject  to  either  de  jure  or  de  facto 
government  control  with  respect  to  its 
exports  of  brake  rotors,  this  review  will 
proceed.  If,  on  the  other  hand,  Laizhou 
Hongda  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then 
Laizhou  Hongda  will  be  deemed  to  be 
affiliated  with  other  companies  that 
exported  during  the  POI  and  that  did 
not  establish  entitlement  to  a  separate 
rate,  and  this  review  will  be  terminated. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  bom  the  PRC.  On 
April  30, 1999,  Laizhou  Hongda  agreed 
to  waive  the  time  limits  in  order  that  the 
Department,  pursuant  to  19  CFR 
351.214(j)(3),  may  conduct  this  review 
concurrent  with  the  second  annual 
administrative  review  of  this  order  for 
the  period  April  1, 1998-March  31, 
1999,  which  is  being  conducted 
pursuant  to  section  751(a)(1)  of  the  Act. 
Therefore,  we  intend  to  issue  the  final 
results  of  this  review  not  later  than  245 
days  after  the  last  day  of  the  anniversary 
month. 


Antidumping  duty  proceeding 


PRC:  Brake  Rotors,  A-570-846. 

Laizhou  Hongda  Auto  Replacement  Parts  Co.,  Ltd 


Period  to  be 
reviewed 


04/01/98-03/31/99 


We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  bond  or 
seciuity  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 


by  the  above-listed  company.  This 
action  is  in  accordance  with  19  CFR 
351.214(e)  and  (j)(3). 

Interested  parties  that  need  access  to 
the  proprietary  information  in  this  new 
shipper  review  should  submit 


applications  for  disclosiue  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
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Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  May  20.  1999. 

Bernard  Caireau, 

Deputy  Assistant  Secretary,  Import 
A  dministration . 

[FR  Doc.  99-13561  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-1 22-601][A-421-701  ][A-201-504][C- 
201-505] 

Brass  Sheet  and  Strip  From  Canada, 
Brass  Sheet  and  Strip  From  the 
Netherlands,  Porcelaln-on-Steel 
Cooking  Ware  From  Mexico,  Porcelain- 
on-Steel  Cooking  Ware  From  Mexteo: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Five-Year  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("Sunset")  reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  sunset  reviews  on  the  antidumping 
duty  orders  on  brass  sheet  &  strip  from 
Canada,  brass  sheet  &  strip  from  the 
Netherlands,  and  porcelain-on-steel 
cooking  ware  from  Mexico,  and  on  the 
countervailing  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Mexico. 
Based  on  adequate  responses  from 
domestic  and  respondent  interested 
parties,  the  Department  is  conducting 
full  sunset  reviews  to  determine 
whether  revocation  of  the  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  whether  revocation  of  the 
coimtervailing  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy. 
As  a  result  of  these  extensions,  the 
Department  intends  to  issue  its 
preliminary  results  not  later  than 
August  20,  1999. 
EFFECTIVE  DATE:  May  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Douthit  or  Melissa  G.  Skinner, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N.W.,  Washington,  D.C. 
20230;  telephone:  (202)  482-3207,  or 
(202)  482-1560  respectively. 

Extension  of  Preliminary  Results 

The  Department  has  determined  that 
the  simset  reviews  of  the  antidumping 


duty  orders  on  brass  sheet  &  strip  from 
Canada,  brass  sheet  &  strip  from  the 
Netherlands,  and  porcelain-on-steel 
cooking  ware  from  Mexico,  and  on  the 
countervailing  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Mexico  are 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5){C)(v) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1, 1995). 
See  section  751(c)(6)(C)  of  the  Act.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  of  these  reviews  until  not  later 
than  August  20,  in  accordance  with 
section  751(c)(5)(B)  of  the  Act.  The  final 
results  of  these  reviews  will,  therefore, 
be  due  not  later  than  December  28, 
1999. 

Dated:  May  21. 1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  99-13563  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemattonal  Trade  Administration 
[A-583-832] 

Preliminary  Determinatkxi  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Rnal  Determination: 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  ("DRAMS")  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  28,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Futtner  at  (202)  482-3814, 
Alexander  Amdur  at  (202)  482-5346 
(Etron),  Ronald  Trentham  at  (202)  482- 
6320  (MVI),  Nova  Daly  at  (202)  482- 
0989  (Nanya).  or  John  Conniff  at  (202) 
482-1009  (Vanguard),  Group  11,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 


the  regulations  at  19  CFR  Part  351 
(1998). 

Preliminary  Determination 

We  preliminarily  determine  that 
DRAMs  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  ("LTFV"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1, 1997  to  September  30, 1998. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  18, 1998 
[Notice  of  Initiation  of  Antidumping 
Investigations:  Dynamic  Random  Access 
Memory  Semiconductors  From  Taiwan, 
63  FR  64040  (November  18, 1998) 
[Notice  of  Initiation)),  the  following 
events  have  occurred: 

On  November  13, 1998,  the 
Department  sent  a  cable  to  the  American 
Institute  in  Taiwan  requesting 
information  identifying  producers/ 
exporters  of  the  subject  merchandise. 
We  did  not  receive  a  response  to  our 
request.  On  November  17, 1998,  the 
Department  requested  comments  from 
the  petitioner  and  potential  respondents 
regarding  model  matching  criteria.  In 
the  Notice  of  Initiation,  the  Department 
requested  that  parties  submit  any 
comments  regarding  the  scope  of  the 
investigation.  On  December  1, 1998,  the 
respondents,  Powerchip  Semiconductor 
Corp.,  Mitsubishi  Electric  Corporation, 
Mitsubishi  Electronics  America,  Inc., 
Mitsubishi  Semiconductor  America, 
Inc.,  Alliance  Semiconductor 
Corporation  and  Taiwan  Semiconductor 
Industry  Association  submitted 
comments  on  the  model  matching 
criteria.  We  did  not  receive  any 
comments  regarding  the  scope  language 
used  for  this  investigation. 

In  December  1998,  the  International 
Trade  Conmaission  ("FTC")  issued  its 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  tiie 
subject  merchandise  from  Taiwan.  See 
ITC  investigation  No.  731-TA-811,  63 
FR.  69304  (December  16, 1998). 

On  December  4, 1998,  Acer 
Semiconductor  Manufactimng  Inc. 
("Acer")  requested  that  the  Department 
not  issue  Acer  a  questionnaire. 

On  December  8, 1998,  based  on 
information  contained  in  the  petition, 
the  Department  issued  questionnaires  to 
the  following  companies:  Acer,  Alliance 
Semiconductor  Corporation 
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("Alliance"),  Etron  Technology,  Inc. 
("Etron"),  G-Link  Technology  Corp.  ("G- 
Link"),  Macronix  International  Co.,  Ltd.  _ 
("Macronix"),  Mosel-Vitelic,  Inc 
("MVI"),  Nan  Ya  Technology 
Corporation  ("Nanya"),  Powerchip 
Semiconductor  Corp.  ("Powerchip"), 
Taiwan  Memory  Technology,  Inc. 
("TMT"),  Taiwan  Semiconductor 
Manufacturing  Corporation  ("TSMC"), 
United  Microelectronics  Corporation 
("UMC"),  Vanguard  International 
Semiconductor  Corp.  ("Vanguard"),  and 
Winbond  Electronics  ("Winbond"). 
On  December  18, 1998,  based  on 
additional  research,  the  Department 
issued  partial  Section  A  questionnaires 
to  the  following  companies:  Fujitsu  Ltd. 
("Fujitsu"),  Integrated  Silicon  Solutions, 
hic.  ("ISSI"),  Matsushita  Electronics 
Corporation  ("Matsushita"),  Monolithic 
Technology  Systems,  hic.  ("MoSys"), 
Siemens  A.G.  ("Siemens"),  and  Toshiba 
Corporation  ("Toshiba"). 

In  January  1999,  the  Department 
received  responses  to  Section  A  and 
partial  Section  A  questionnaires  from  all 
of  the  respondents.  On  January  6, 1999, 
Etron  requested  that  it  be  selected  as  a 
mandatory  respondent.  On  January  15, 
1999,  the  Department  decided  to  limit 
the  number  of  respondents  and  notified 
Etron,  MVI,  Nanya  and  Vanguard  that 
they  had  been  selected  as  mandatory 
respondents  in  this  investigation.  On 
January  21, 1999,  the  Department 
notified  Acer,  Alliance,  Fujitsu,  G-Link, 
ISSI,  Macronix,  Matsushita,  Mosys, 
Powerchip,  Siemens,  TMT,  TSMC, 
Toshiba,  UMC  and  Winbond  that  they 
had  not  been  selected  as  mandatory 
respondents.  See  Memorandum  on 
Respondent  Selection,  dated  January  15, 
1999  ("Respondent  Selection  Memo"). 
On  January  21, 1999,  Powerchip 
requested  that  it  be  selected  as  a 
mandatory  respondent.  On  January  26, 
1999,  Powerchip  withdrew  its  request. 

In  its  January  5,  1999  Section  A 
response,  MVI  requested  that  it  not  be 
required  to  report  certain  U.  S.  sales 
made  by  an  affiHate  during  the  last  five 
days  of  the  POI,  and  all  U.S.  sales  of 
memory  modules  that  were  further- 
manufactured  in  the  United  States  by  an 
affiliate.  On  January  26, 1999,  the 
petitioner  submitted  a  letter  to  the 
Department  opposing  only  the  exclusion 
request  of  MVI's  U.S.  sales  of  memory 
modules  that  were  further-manufactured 
in  the  United  States  by  an  affiliate.  On 
February  2, 1999,  the  Department 
granted  MVI's  request.  See 
"Transactions  Excluded"  section  of  this 
notice. 

On  January  25, 1999,  Etron  requested 
that  the  Department  exclude  from  its 
analysis  and  from  the  reporting 
requirements  that  portion  of  Etron's  U.S. 


sales  which  Etron  characterized  as 
constructed  export  price  ("CEP")  sales. 
On  January  28, 1999,  the  petitioner 
submitted  a  letter  to  the  Department 
opposing  Etron's  request  to  exclude 
these  sales.  On  February  2, 1999.  the 
Department  granted  Etron's  request.  See 
"Transactions  Excluded"  section  of  this 
notice. 

We  received  comments  from  the 
petitioner  concerning  the  information 
reported  in  the  respondents'  Section  A 
questionnaire  responses  in  February 
1999.  In  February  1999,  we  received 
comments  from  Etron,  MVI  and  Siemens 
in  reply  to  the  petitioner's  comments. 

On  February  4, 1999,  Compaq 
Computer  Corporation  ("Compaq") 
requested  that  the  Department  establish 
per  megabit  cash  deposit  rates  for 
imports  of  certain  memory  modules 
containing  DRAMs  from  Taiwan.  See 
"Per  Megabit  Cash  Deposit  Rates  for 
Certain  Memory  Modules"  section  of 
this  notice. 

On  February  11, 1999,  the  Department 
issued  supplemental  Section  A 
questionnaires  to  the  respondents  and 
received  responses  to  these 
questioimaires  in  February  and  March 
of  1999. 

On  February  18, 1999,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioner  made  a  timely  request  to 
postpone  the  preliminary 
determination.  On  February  22, 1999, 
we  granted  this  request  and  postponed 
the  preliminary  determination  until  no 
later  than  May  21, 1999.  See  64  FR 
10443,  March  4, 1999. 

In  March  1999,  we  received 
comments  from  the  petitioner 
concerning  the  information  reported  in 
the  respondents'  Section  B,  C  and  D 
questionnaire  responses.  We  issued 
supplemental  Section  B,  C  and  D 
questionnaires  in  March,  April  and  May 
1999,  and  received  responses  to  these 
questionnaires  in  those  same  months. 

On  May  3,  1999,  we  received 
comments  from  the  petitioner  on  the 
calculation  of  the  respondents'  dumping 
margins.  On  May  12  and  13, 1999, 
Vanguard  and  Etron,  respectively, 
submitted  rebuttals  to  the  petitioner's 
conunents. 

On  May  14, 1999,  we  received 
information  from  the  petitioner 
concerning  cross-fertilization  of 
research  and  development  ("R&D") 
among  semiconductor  products. 

On  May  14, 1999,  we  also  received 
responses  from  all  of  the  respondents  to 
supplemental  Section  D  questionnaires. 
Due  to  the  lack  of  time  to  analyze  these 
responses  before  the  preliminary 
determination,  we  will  consider  these 
responses  for  the  purposes  of 
verification  and  the  final  determination. 


Respondent  Selection 

Based  on  the  information  received 
from  the  responding  companies  in  their 
Section  A  responses,  the  Department 
determined  that  it  did  not  have  the 
administrative  resources  to  investigate 
all  known  producers  and/or  exporters  of 
DRAMs  from  Taiwan  during  the  POI. 
Accordingly,  the  Department  decided  to 
limit  the  niunber  of  mandatory  - 
respondents  in  this  investigation  to  four 
companies  which  had  the  largest  sales 
volumes  of  DRAMs  to  the  United  States 
during  the  POI,  pursuant  to  section 
777A(c)  of  the  Act.  See  Respondent 
Selection  Memorandum.  These 
companies  are:  Etron,.  MVI,  Nanya  and 
Vanguard. 

On  March  29, 1999,  MoSys  requested 
that  it  be  selected  as  a  respondent  in 
this  investigation.  The  Department 
denied  MoSys'  request  on  the  basis  that 
it  did  not  meet  the  selection  criteria  as 
explained  above,  and  that  the  request 
was  untimely. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pm-suant  to  section  735(a)(2)  of  the 
Act,  on  May  10, 1999,  MVI,  Nanya  and 
Vanguard,  and  on  May  12, 1999,  Etron, 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register,  and  extend  the 
provisional  measures  from  a  four-month 
period  to  not  more  than  six  months.  In 
accordance  with  19  CFR  351.210(b)(2), 
because  (1)  oiu-  preliminary 
determination  is  affirmative.  (2)  Etron, 
MVI,  Nanya  and  Vanguard  account  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondents'  request 
and  are  postponing  the  final 
determination  imtil  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  DRAMs  of  one  megabit 
or  above  from  Taiwan,  whether 
assembled  or  unassembled.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die  and  cut  die.  Processed 
wafers  fabricated  in  Taiwan,  but 
packaged  or  assembled  into  finished 
semiconductors  in  a  third  country,  are 
included  in  the  scope.  Wafers  fabricated 
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in  a  third  country  and  assembled  or 
packaged  in  Taiwan  are  not  included  in 
the  scope. 

The  scope  of  this  investigation 
includes  memory  modules.  A  memory 
modiUe  is  a  collection  of  DRAMs,  the 
sole  function  of  which  is  memory. 
Modules  include  single  in-line 
processing  modules  ("SIPs"),  single  in- 
line memory  modules  ("SIMMs"),  dual 
in-line  memory  modules  ("DIMMs"), 
memory  cards  or  other  collections  of 
DRAMs  whether  moimted  or 
immounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  that 
contain  additional  items  that  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 
Modules  containing  DRAMs  mad^  from 
wafers  fabricated  in  Taiwan,  but  either 
assembled  or  packaged  into  finished 
semiconductors  in  a  third  coimtry,  are 
also  included  in  the  scope. 

The  scope  includes,  but  is  not  limited 
to,  video  RAM  ("VRAM"),  Windows 
RAM  ("WRAM"),  synchronous  graphics 
RAM  ("SGRAM"),  as  well  as  various 
types  of  DRAMs,  including  fast  page- 
mode  ("FPM"),  extended  data-out 
("EDO"),  burst  extended  data-out 
("BEDO"),  sjrnchronous  dynamic  RAM 
("SDRAMs"),  and  "Rambus"  DRAMs 
("RDRAMs").  The  scope  of  this 
investigation  also  includes  any  future 
density,  packaging  or  assembling  of 
DRAMs.  The  scope  of  this  investigation 
does  not  include  DRAMs  or  memory 
modules  that  are  reimported  for  repair 
or  replacement. 

The  DRAMs  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  8542.13.80.05  and 
8542.13.80.24  through  8542.13.80.34  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Also 
included  in  the  scope  are  Taiwanese 
DRAMs  modules,  described  above, 
entered  into  the  United  States  imder 
subheading  8473.30.10  through 
8473.30.90  of  the  HTSUS  or  possibly 
other  HTSUS  nimibers.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Afifiliation  and  Collapsing 

Pursuant  to  section  771  (33)  of  the 
Act,  the  Department  shall  consider  the 
following  persons  to  be  "affiliated"  or 
"affiliated  persons": 

(A)  Members  of  a  family,  including 
brothers  and  sisters  (whether  by  the  whole  or 
half  blood),  spouse,  ancestors,  and  lineal 
descendants. 


(B)  Any  officer  or  director  of  an 
organization  and  such  organization.    . 

(C)  Partners. 

(D)  Employer  and  employee. 

(E)  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with  power 
to  vote,  five  percent  or  more  of  the 
outstanding  voting  stock  or  shares  of  any 
organization  and  such  organization. 

(F)  Two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by,  or  under 
common  control  with,  any  person. 

(G)  Any  person  who  controls  any  other 
person  and  such  other  person. 

For  the  purposes  of  this  paragraph,  a 
person  shall  be  considered  to  conb'ol 
another  person  if  the  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person. 

Section  351.401(f)  of  the  Department's 
regulations  outlines  the  criteria  for 
coUapsLog  (i.e.,  treating  as  a  single 
entity)  affiliated  producers.  Pursuant  to 
section  351.401(fl,  the  Department  will 
treat  two  or  more  affiliated  producers  as 
a  single  entity  where  (1)  those  producers 
have  production  fecilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities,  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 

In  identiiying  a  significant  potential 
for  the  manipulation  of  price  or 
production,  the  Department  may 
consider  the  follov«ring  factors: 

(i)  the  level  of  common  ownership; 

(ii)  the  extent  to  which  managerial 
employees  or  board  members  of  one  firm  sit 
on  the  board  of  directors  of  an  affiliated  firm; 
and 

(iii)  whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production  and 
pricing  decisions,  the  sharing  of  facilities  or 
employees,  or  significant  transactions 
between  the  affiliated  producers. 

A.  Etron  and  Vanguard 

llie  Department  has  preliminarily 
determined  that  Etron  and  Vanguard 
were  not  unde^the  common  control  of 
the  Lu  family,  and  not  affiliated,  under 
section  771(33){F)  of  the  Act  during  the 
POL  Based  upon  the  information 
contained  in  the  administrative  record, 
the  Department  found  that  the  Lu 
family,  including  Chau-Chun  Lu,  the 
Chairman  and  CEO  of  Etron,  was  in 
position  of  legal  and  operational  control 
of  Etron  during  the  POL  However,  the 
Department  also  determined  that  the  Lu 
family,  and  specifically,  C.Y.  Lu,  the 
President  of  Vanguard  during  the  last 
five  months  of  the  POI,  was  not  in  a 
position  to  exercise  restraint  or 
direction  over  Vanguard.  As  a  result,  we 


have  preliminary  determined  that  Etron 
and  Vanguard  are  not  affiliated.  Because 
of  the  proprietary  natm-e  of  certain 
aspects  of  these  relationships,  for  a 
detailed  discussion,  see  Memorandum 
on  Whether  Etron  Technology,  Inc.  and 
Vanguard  International  Semiconductor 
Corporation  are  Affiliated  Under 
Section  771(33)  of  the  Act,  dated  May 
21, 1999. 

B.  MVI  qnd  ProMOS  Technologies  Inc. 
("PmMOS") 

ProMOS  is  a  joint  venture  between 
MVI  and  Siemens.  Pursuant  to  section 
771(33)(E)  of  the  Act  and  the 
Department's  practice  in  this  area,  the 
Department  has  preliminarily 
deftermined  that  MVI  is  affiliated  with 
ProMOS  because  MVI  has  a  59  percent 
equity  interest  in  ProMOS. 

C.  AfV7  and  Siemens 

As  noted  above,  MVI  and  Siemens  are 
partners  in  the  joint  venture,  ProMOS. 
MVI  has  a  59  percent  equity  interest  in 
ProMOS,  while  Siemens  retains  a  37 
percent  equity  share  in  the  venture.  The 
Department  has  preliminarily 
determined  that,  under  section 
771(33)(F)  of  the  Act.  MVI  and  Siemens 
are  affiliated  by  virtue  of  their  joint 
control  of  ProMOS.  However,  we  have 
preliminarily  determined  not  to  collapse 
these  entities,  given  that  we  found  that 
there  is  no  potential  to  influence  the 
pricing  or  production  decisions  between 
MVI  and  Siemens.  See  Memorandum 
Re:  Affiliation  Between  Mosel  Vitelic, 
Inc.  (MVI),  and  ProMOS  Technologies, 
Inc.  (ProMOS),  Affiliation  Between  MVI 
and  Siemens  Aktiengesellschaft 
(Siemens)  and  Whether  to  collapse 
ProMOS  with  MVI,  dated  May  21,  1999 
("MVI,  ProMOS,  Siemens  Affiliation 
Memo"). 

D.  Collapsing  KfVJ  and  PmMOS 

In  determining  whether  to  collapse 
affiliated  producers  of  the  subject 
merchancfise,  the  Department's 
regulations  provide  a  two-prong  test. 
According  to  19  CFR  351.401(f)(1),  the 
Department  will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
where  (1)  those  producers  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructm* 
manufacturing  priorities,  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 

Section  771(28)  of  the  Act  explains 
that  the  term  "producer"  means  the 
"producer  of  the  subject  merchandise." 
As  further  clarified  under  19  CFR 
351.401(h),  the  Department  "will  not 
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consider  a  toller  or  subcontractor  to  be 
a  manufacturer  or  producer  where  the 
toller  or  subcontractor  does  not  acquire 
ownership,  and  does  not  control  the 
relevant  sale  of,  the  subject  merchandise 
or  foreign  like  product." 

Based  upon  our  analysis  of  the  terms 
of  the  shareholders  and  purchase 
agreements  between  MVI  and  Siemens, 
we  find  that  ProMOS  is  not  a 
"producer"  of  the  subject  merchandise 
within  the  meaning  of  section  771(28)  of 
the  Act.  Rather,  the  terms  of  the 
agreements  indicate  that  ProMOS  is  a 
"subcontractor,"  as  defined  by  19  CFR 
351.401(h).  Given  that  ProMOS  did  not 
acquire  ownership  and  did  not  control 
the  sale  of  its  merchandise,  we 
preliminary  determine  that,  imder  19 
CFR  351.401(h),  ProMOS  served  as  a 
subcontractor  to  MVI  and  should  be 
treated  as  such  in  our  analysis.  See  MVI, 
ProMOS,  Siemens  Affiliation  Memo. 

Our  determination  is  consistent  with 
the  Department's  ciurent  policy  on 
subcontracted  operations.  For  example, 
in  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
Random  Access  Memory  Semiconductor 
from  Taiwan,  63  FR  8909  (February  23, 
1998)  ("SRAMs  from  Taiwan"),  the 
Department  decided  to  exclude  a 
foimdry,  as  a  respondent,  because  it  did 
not  control  the  production  of  wafers. 
The  Department  determined  that  it  was 
the  design  house,  rather  than  the 
foundry,  which  retained  ownership  of 
the  wafers  at  all  stages  of  production. 
The  design  house  in  that  case 
subcontracted  the  production  of 
processed  wafers  with  the  foundry  and 
determined  how  many  wafers  would  be 
produced.  The  foundry  had  no  right  to 
sell  the  wafers  to  any  party  other  than 
the  design  house.  Further,  the  design 
house  arranged  for  the  subsequent  steps 
in  the  production  process.  See  also 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  Certain  forged 
Stainless  Steel  Flanges  from  India,  58 
FR  68853,  68855  (Dec.  29, 1993). 

Given  that  ProMOS  is  not  a  producer 
but  a  subcontractor  under  19  CFR 
351.401(h)  and  that  it  does  not  sell 
subject  merchandise,  we  determine  that 
the  collapsing  is  not  appropriate  in  this 
case.  See  MVI,  ProMOS,  Siemens 
Affiliation  Memo. 

E.  MVI  and  ChipMOS  Technologies  Inc., 
C'ChipMOS") 

ChipMOS  is  a  joint  ventiu^  between 
MVI  and  Silconware  Precision 
Industries  Co.,  Ltd.  ("SPI"),  pursuant  to 
a  joint  venture  agreement  between  MVI 
and  SPI.  Pursuant  to  section  771(33)(E) 
of  the  Act  and  the  Department's  practice 
in  this  area,  the  Department  has 
preliminarily  determined  that  MVI  is 


affiliated  with  ChipMOS  because  MVI 
has  a  48  percent  equity  interest  in 
ChipMOS. 

According  to  information  on  the 
record,  ChipMOS  is  engaged  in  the 
testing  and  packaging  of  integrated 
circuits.  As  such,  ChipMOS  is  not  a 
producer  of  the  subject  merchandise. 
Because  ChipMOS  is  neither  a  producer 
or  seller  of  the  subject  merchandise,  the 
question  of  collapsing  MVI  and 
ChipMOS  is  moot.  See  Memorandum 
Re:  Affiliation  Between  Mosel  Vitelic, 
Inc.  (MVI),  and  ChipMOS  Technologies, 
Inc.  (ChipMOS),  Affiliation  Between 
MVI  and  SiUconware  Precision 
Industries  Co.,  Ltd.  (SPI),  and 
Collapsing  MVI  and  ChipMOS,  dated, 
May  21. 1999  ("MVI,  ChipMOS,  SPI 
Affiliation  Memo").  However,  as 
mentioned  above,  we  intend  to  examine 
the  relationship  between  MVI, 
ChipMOS  and  SPI  more  closely  at 
verification. 

F.  MVI  and  SPI 

As  noted  above,  MVI  and  SPI  are 
partners  in  the  joint  venture,  ChipMOS. 
According  to  the  joint  venture 
agreement,  MVI  and  SPI  ovra  48  percent 
and  30  percent  of  ChipMOS, 
respectively.  The  Department  has 
preliminarily  determined  that,  under 
section  771(33)(F)  of  the  Act,  MVI  and 
SPI  are  affiliated  by  virtue  of  their  joint 
control  of  ChipMOS. 

According  to  information  on  the 
record,  SPI  is  engaged  in  the  testing  and 
packaging  of  integrated  circuits.  As 
such,  SPI  is  not  a  producer  of  the 
subject  merchsmdise.  Because  SPI  is 
neither  a  producer  or  seller  of  the 
subject  merchandise,  the  question  of 
collapsing  MVI  and  SPI  is  moot.  See 
MVI,  ChipMOS,  SPI  Affiliation  Memo. 

Treatment  of  Foundry  Sales 

Dvuing  the  course  of  this 
investigation,  we  foimd  that  Nanya  and 
Vanguard,  two  of  the  companies 
selected  as  respondents,  also  acted  as 
foxmdries  for  DRAM  design  houses.  As 
foundries,  they  processed  DRAM  wafers 
according  to  designs  provided  by  the 
design  houses.  In  other  words,  they  did 
not  control  the  production  of  the 
processed  wafers  in  question  but  merely 
translated  the  design  of  other  companies 
into  actual  products.  The  record 
evidence  indicates  that  the  design 
houses  then  arranged  for  the  probing, 
testing  and  assembly  of  the  processed 
wafers  into  individual  DRAMs  that  the 
design  houses  ultimately  sold  to 
unaffiliated  piuxihasers. 

In  accordance  with  19  CFR 
351.401(h),  and  consistent  with  the 
Department's  determination  in  SRAMs 
from  Taiwan,  63  FR  at  8918-8919,  we 


have  determined  that,  for  the 
transactions  in  question,  the  design 
house  controls  the  production,  and 
ultimate  sale,  of  the  subject 
merchandise.  Consequently,  we  did  not 
include  these  foundry  sales  in  our 
analysis  of  sales  of  subject  merchandise 
by  Nanya  and  Vanguard  for  purposes  of 
this  investigation.  For  further 
discussion,  see  Memorandum  Regarding 
Design  Houses  and  Foimdries,  dated 
May  21. 1999. 

Per  Megabit  Cash  Deposit  Rates  for 
Certain  Memory  Modules 

On  February  4, 1999,  Compaq 
requested  that  the  Department  establish 
per  megabit  cash  deposit  rates  for 
imports  of  certain  memory  modules 
containing  DRAMs  from  Taiwan, 
consistent  with  the  Department's 
decision  in  the  LTFV  investigation  of 
DRAMs  bom  the  Republic  of  Korea.  See 
Final  Determination  of  Sales  at  LTFV: 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  the  Republic  of  Korea.  58 
FR  15467  (March  23, 1993)  ("DRAMs 
bom  Korea").  Compaq  noted  that  non- 
subject  DRAMs  or  components  could  be 
subject  to  cash  deposit  requirements 
when  individual  memory  modules 
imported  into  the  United  States  include 
subject  DRAMs  as  well  as  other  non- 
subject  components.  Compaq  states  that 
the  per  megabit  cash  deposit  method 
would  allow  Compaq  and  other 
importers  to  limit  their  cash  deposits 
solely  to  subject  merchandise  that  the 
Department  finds  is  dimiped. 
Consistent  with  the  practice 
established  in  the  LFTV  investigation  of 
DRAMs  from  Korea,  the  Department  is 
establishing  per  megabit  cash  deposit 
rates  to  be  applied  to  memory  modules 
containing  subject  and  non-subject 
merchandise.  For  a  detailed  discussion. 
see  Memorandum  on  Application  of  a 
Per  Megabit  Cash  Deposit  Rate  on 
Memory  Modules,  dated  May  21, 1999. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
("NV")  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  ("LOT")  as  Uie  export  price  ("EP") 
or  CEP.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on 
constructed  value  ("CV"),  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  ("SG&A") 
expenses  and  profit.  For  EP,  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
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the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  aetermine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length  Steel 
Plate  from  South  Africa.  62  FR  61731 
(Nov.19, 1997). 

None  of  the  respondents  claimed  a 
LOT  adjustment.  Nevertheless,  we 
evaluated  whether  a  LOT  adjustment 
was  necessary  by  examining  each 
respondent's  distribution  system, 
including  selling  functions,  classes  of 
customers,  and  selling  expenses.  For 
Etron,  we  found  that  3ie  selling 
functions  are  sufficiently  similar  in  the 
United  States  and  the  home  market  to 
consider  them  at  the  same  LOT  in  the 
two  markets.  Accordingly,  all 
comparisons  are  at  the  same  LOT  and  an 
adjustment  pursuant  to  section 
773(a)(7)(A)  of  the  Act  is  not  warranted. 
For  further  discussion,  see 
Memorandum  on  Level  of  Trade 
Analysis — Etron  Technology.  Inc.,  dated 
May  21, 1999. 

For  MVI,  Nanya  and  Vanguard,  after 
making  deductions  pursuant  to  section 
772(d)  of  the  Act,  we  found  that  the 
selling  functions  performed  at  the  CEP 
LOT  were  sufficiently  different  from  the 
selling  functions  performed  at  the  NV 
LOT  to  consider  these  to  be  different 
LOTs.  We  therefore  evaluated  whether 
the  difference  in  LOT  affected  price 
comparability.  The  effect  on  price 
comparability  must  be  demonstrated  by 
a  pattern  of  consistent  price  differences 
between  sales  at  the  two  relevant  LOTs 
in  the  comparison  market.  However, 
because  the  POI  sales  of  the 
merchandise  under  investigation  in  the 
comparison  market  for  all  three 
respondents  were  at  only  one  LOT,  we 
were  unable  to  determine  whether  there 
was  a  pattern  of  consistent  price 
differences. 


The  Statement  of  Administrative 
Action  ("SAA")  provides  that,  "if 
information  on  the  same  product  and 
company  is  not  available,  the  LOT 
adjustment  may  also  be  based  on  sales 
of  other  products  by  the  same  company. 
In  the  absence  of  any  sales,  includhig 
those  in  recent  time  periods,  to  different 
LOTs  by  the  exporter  or  producer  under 
investigation,  the  Department  may 
further  consider  the  selling  expenses  of 
other  producers  in  the  foreign  market 
for  the  same  product  or  other  products." 
See  SAA  at  830.  In  accordance  with  the 
SAA.  we  have  considered  alternative 
sources  of  information  to  make  the 
necessary  LOT  adjustment.  However, 
we  did  not  have  information  on  the 
record  that  would  allow  us  to  examine 
or  apply  these  alternative  methods  for 
calculating  a  LOT  adjustment. 

Since  we  were  unable  to  quantify  a 
LOT  adjustment  based  on  a  pattern  of 
consistent  price  differences,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  we  granted  a  CEP  offset  to  MVI, 
Nanya  and  Vanguard,  given  that  all  of 
the  comparison  sales  in  the  home 
market  were  at  a  more  advanced  LOT 
than  the  sales  to  the  United  States.  For 
further  discussion  of  these  issues,  see 
Memoranda  on  Level  of  Trade 
Analyses— Mosel-Vitelic,  Inc..  Nan  Ya 
Technology  Corporation,  and  Vanguard 
International  Semiconductor  Corp., 
dated  May  21. 1999. 

Transactions  Excluded 

The  Department  granted  Etron 's  and 
MVI's  requests  not  to  report  certain  U.S. 
sales  based  on  their  representation  that 
these  transactions  account  for  an 
insignificant  portion  of  their  U.S.  sales. 
Specifically,  the  Department  granted 
Eiron's  request  not  to  report  that  portion 
of  Etron 's  U.S.  sales  which  Etron 
characterized  in  its  Section  A  response 
as  CEP  sales.  The  Department  also 
granted  MVI's  request  not  to  report 
certain  home  market  and  U.S.  sales 
made  by  an  affiliate  during  the  last  five 
days  of  the  POI,  and  all  U.S.  sales  of 
memory  modules  that  were  further- 
manufactured  in  the  United  States  by  an 
affiliate.  See  letters  from  the  Department 
to  Etron  and  MVI  dated  February  2. 
1999. 

In  addition,  the  Department  excluded 
certain  other  sales  from  its  analysis. 
Etron  and  MVI  reported  sales  of  non- 
prime  merchandise  in  the  home  market 
during  the  POI.  However,  given  the 
limited  home  market  sales  quantity  of 
non-prime  merchandise,  and  the  fact 
that  no  such  sales  were  made  to  the 
United  States  during  the  POI,  we 
excluded  non-prime  sales  from  our 
analysis  in  accordance  with  our  past 
practice.  See,  e.g.,  Final  Determinations 


of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Caibon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Korea,  58  FR  37176.  37180 
(July  9, 1993). 

We  also  excluded  from  our  analysis 
free  samples  provided  for  no 
consideration  in  either  the  home  or  U.S. 
markets,  in  accordance  with  NSKLtd.  v. 
United  States,  969  F.Supp.  34  (CIT 
1997).  For  a  detailed  discussion  and 
analysis  of  Etron's  free  samples,  see 
Memorandum  on  Etron  Technology. 
Inc.:  Company-Specific  Issues  for  the 
Preliminary  Determination,  dated  May 
21, 1999  ("Etron  Issue  Memo").  For 
Etron,  we  also  excluded  trom  our 
analysis  certain  sales  that  Etron  made  to 
third  countries  but  originally  reported 
as  home  market  sales.  See  Memorandimi 
on  Etron  Technology,  Inc.:  Calculations 
for  the  Preliminary  Determination, 
dated  May  21, 1999. 

For  Nanya,  we  excluded  from  our 
analysis  those  sales  to  affiliated 
customers  in  the  home  market  which 
were  not  made  at  arm's-length  prices 
because  we  considered  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19  CFR  351.102(b).  To  test  whether 
these  sales  were  made  at  arm's-length 
prices,  we  compared,  on  a  model- 
specific  basis,  prices  of  sales  to  affiliated 
and  unaffiliated  customers  net  of 
discounts,  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  an  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  imaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c)  and 
Preamble  to  the  Department's 
regulations;  62  FR  at  27355.  In  instances 
where  no  affiliated-customer  price  ratio 
could  be  constructed  for  an  affiliated 
customer  because  identical  merchandise 
was  not  sold  to  unaffiliated  customers, 
we  were  unable  to  determine  that  these 
sales  were  made  at  arm's-length  prices 
and,  therefore,  excluded  them  from  our 
LTFV  analysis.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  58  FR  37062, 
37077  (July  9. 1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made  a 
comparison  to  the  next  most  similar 
model. 
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Time  Period  for  Cost  and  Price 
Comparisons 

Section  777A(d)  of  the  Act  states  that, 
in  an  investigation,  the  Department  will 
compare  the  weighted  average  of  the 
normal  values  to  the  weighted  average 
of  the  EPs  or  CEPs.  Generally,  the 
Department  will  compare  sales  and 
conduct  the  sales  below  cost  test  using 
annual  averages.  However,  where  prices 
have  moved  significantly  over  the 
course  of  the  POI,  it  has  been  the 
Department's  practice  to  use  shorter 
time  periods.  19  CFR  351.414(d)(3)  See. 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Erasable 
Progmmmable  Read  Only  Memories 
(EPROMs)firom  Japan.  51  FR  39680, 
39682  (October  30,  1986);  DRAMs  from 
Korea.  58  FR  at  15476  and  SRAMsfrom 
Taiwan:  63  FR  8911.  As  was 
demonstrated  in  each  of  these  cases,  the 
semiconductor  industry  is  characterized 
by  significant  and  consistent  price  and 
cost  declines  over  time.  The  evidence 
on  the  record  in  this  investigation 
shows  the  same  pattern.  Therefore,  for 
this  case,  the  Department  has  compared 
prices  and  conducted  the  sales  below 
cost  test  using  quarterly  data.  However, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act,  we  conducted  the  recovery 
of  cost  test  using  annual  cost  data. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
DRAMs  from  Taiwan  to  the  United 
States  were  made  at  LTFV,  we 
compared  the  EP  or  the  CEP  to  the  NV, 
as  described  in  the  "Export  Price," 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  or 
CEPs  for  comparison  to  weighted- 
average  NVs. 

In  making  our  comparisons,  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market,  fitting  the  description 
specified  in  the  "Scope  of  Investigation" 
section  of  this  notice,  above,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product, 
based  on  the  characteristics  listed  in 
Sections  B  and  C  of  the  Department's 
antidiunping  questionnaire. 

Export  Price/Constructed  Export  Price 

For  Etron,  we  based  our  calculations 
on  EP,  in  accordance  with  section  772(a) 
of  the  Act,  when  the  subject 


merchandise  was  first  sold  (or  offered 
for  sale)  by  the  exporter  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  before  the  date  of  importation 
into  the  United  States,  and  CEP 
methodology  was  not  otherwise 
indicated.  In  addition,  for  Etron,  MVI, 
Nanya  and  Vanguard,  when  the  subject 
merchandise  was  first  sold  in  the  United 
States  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  we  used  CEP,  in 
accordance  with  section  772(b)  of  the 
Act. 

Vanguard  classified  some  of  its  sales 
of  DRAMs  in  the  United  States  as  EP 
sales  in  its  questionnaire  response, 
including  those  sales  made  prior  to 
importation  through  a  U.S.  affiliate  or, 
in  some  cases,  unaffiliated  U.S.  sales 
agents.  Etron  classified  all  of  its  sales  of 
DRAMs  in  the  United  States  as  EP  sales 
in  its  questionnaire  response,  including 
those  sales  made  prior  to  importation 
through  an  unaffiliated  U.S.  sales 
representative.  To  determine  whether 
Etron's  and  Vanguard's  sales  involving 
affiliates,  agents  or  sales  representatives 
are  properly  classified  as  EP  sales,  we 
have  examined  three  criteria:  (1) 
whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
imaffiliated  U.S.  customer;  (2)  whether 
the  sales  follow  customary  commercial 
channels  between  the  parties  involved; 
and  (3)  whether  the  function  of  the  U.S. 
affiliate  or  selling  agent  is  limited  to  that 
of  a  "processor  of  sales-related 
documentation"  and  a  "communication 
link"  with  the  imrelated  U.S.  buyer. 
Only  when  all  criteria  are  met  does  the 
Department  treat  the  sales  as  EP  sales. 
See.  e.g..  E.I.  Du  Pont  v.  United  States, 
841  F.  Supp.  1237, 1248-50  (CIT  1993); 
AK  Steel  Corp.  v.  United  States, 
Consolidated  Court  No.  97-05-00865, 
1998  WL  846764  at  6  (GIT  1998).  hi 
other  words,  where  the  factors  indicate 
that  the  activities  of  the  U.S.  affiUate 
and  selling  agent  are  ancillary  to  the 
sale  (e.g.,  arranging  transportation  or 
customs  clearance),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
affiliate  or  selling  agent  is  substantiedly 
involved  in  the  sales  process  (e.g., 
negotiating  prices),  we  treat  the 
transactions  as  CEP  sales.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Germany:  Final  Results  of  Antidumping 
Administrative  Review,  62  FR  18389, 
18391  (April  15, 1997). 

Based  on  our  review  of  the  selling 
activities  of  Vanguard's  U.S.  affiliate 
and  unaffiliated  U.S.  selling  agents,  we 
reclassified  Vanguard's  U.S.  sales  of 
DRAMs  through  its  U.S.  affiliate  and 
unaffiliated  U.S.  selling  agents  as  CEP 


sales  because  the  agents  and  the  affiliate 
acted  as  more  than  a  "processor  of  sales- 
related  documentation"  and  a 
"conmnmication  link"  with  the 
unaffiliated  U.S.  customer.  For  further 
discussion  of  this  issue,  see 
Memorandum  on  Whether  to  Treat 
Vanguard  International  Semiconductors' 
(Vanguard's)  U.S.  Sales  of  Subject 
Merchandise  During  the  Period  of 
Investigation  as  Export  Price  Sales,  as 
Claimed  by  Vanguard,  or  as  Constructed 
Export  Price  Sales,  dated  March  26, 
1999. 

Fiulhermore,  we  reclassified  Etron's 
U.S.  sales  of  DRAMs  through  its 
imaffiliated  U.S.  sales  representative  as 
CEP  sales  because  the  sales 
representative  acted  as  more  than  a 
"processor  of  sales-related 
dociunentation"  and  a  "commimication 
link"  with  the  unaffiliated  U.S. 
customer.  For  further  discussion  of  this 
issue,  see  Memorandimi  on  Whether 
Etron  Technology's  U.S.  Sales  Made 
Through  An  Unaffiliated  Sales 
Representative  Are  Export  Price  or 
Constructed  Export  Price  Sales,  dated 
May  21,1999. 

A.  Export  Price 

For  Etron,  we  calculated  EP  based  on 
packed,  delivered  and  FOB  prices  to 
imaffiliated  purchasers  in  the  United 
States.  We  made  adjustments  to  the 
starting  price  for  discounts  and  other 
price  adjustments.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  discounts,  foreign    . 
inland  freight,  foreign  brokerage  and 
handling  expenses,  international  height, 
marine  insurance  pursuant  to  section 
772(c)(2)(A)  of  the  Act. 

B.  Constructed  Export  Price 

For  all  respondents,  we  calculated 
CEP  based  on  the  packed,  delivered  and 
FOB  price  to  the  first  unaffiliated 
customer  in  the  United  States  in 
accordance  with  section  772(b)  of  the 
Act.  We  made  adjustments  to  the 
starting  price  for  discounts  and  other 
price  adjustments.  We  made  deductions 
from  the  starting  price  for  discoimts, 
science-industrial  park  charges,  postal 
charges,  foreign  inland  freight  and 
insurance,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  duty  and  U.S.  brokerage 
and  warehousing  expenses,  as 
appropriate,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  made  additional 
adjustments  to  the  starting  price  by 
deducting  direct  and  indirect  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  credit  expenses  and 


commissions.  Finally,  we  made  an 
adjustment-for  CEP  profit  in  accordance 
with  sections  772(d)(3)  and  772(f)  of  the 
Act.  However,  for  Etron  and  Vanguard, 
because  the  deduction  of  the 
commission  results,  in  certain  cases,  in 
a  price  corresponding  to  an  EP,  in  these 
cases  we  have  not  made  any  additional 
deduction  of  CEP  profit.  See  Certain- 
Fresh  Cut  Flowers  from  Colombia:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  53287 
(October  14, 1997). 

Normal  Value 

After  testing  home  market  viability, 
whether  sales  to  affiliates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to-CV 
Comparisons"  sections  of  this  notice. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respondent's  volimae  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  Uie  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
each  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
each  respondent. 

Cost-of-Production  Analysis 

Based  on  the  cost  allegation  contained 
in  the  petition,  the  Department  foimd 
reasonable  groimds  to  believe  or  suspect 
that  sales  in  the  home  market  were 
made  at  prices  below  the  cost  of 
production  ("COP"),  in  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether  the 
respondents  made  home  market  sales 
during  the  POI  at  prices  below  their 
respective  COPs,  within  the  meaning  of 
section  773(b)  of  the  Act.  See  Notice  of 
Initiation.  We  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  quarterly 
weighted-average  COP  based  on  the  sum 
of  each  respondent's  cost  of  materials    ' 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  SG&A  and 
packing  costs.  We  preliminarily 
determine  that  RfitD  related  to 
semiconductors  benefits  all 
semiconductor  products,  and  that 
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allocation  of  R&D  on  a  product-specific 
basis  was  not  appropriate.  In  support  of 
om  methodology,  we  have  placed  on  the 
record  information  regarding  the  cross- , 
fertilization  of  semiconductor  R&D.  See 
Memorandmn  regarding  Cross 
Fertilization  of  Research  and 
Development  in  the  Semiconductor 
Industry,  dated  May  21, 1999. 

We  relied  on  the  COP  and  CV  data 
submitted  by  Etron,  MVI,  Nanya  and 
Vanguard,  adjusted  as  discussed  below, 
to  compute  quarterly  weighted-average 
COPs  during  the  POI.  In  cases  where 
there  was  no  production  within  the 
same  quarter  as  a  given  sale,  we  referred 
to  the  most  recent  quarter,  prior  to  the 
sale,  for  which  costs  had  been  reported. 
In  cases  where  there  was  no  cost 
reported  for  either  the  same  quarter  as 
the  sale,  or  for  a  prior  quarter,  we  used 
the  reported  costs  fi-om  the  closest 
subsequent  quarter  in  which  production 
occurred. 

We  made  company-specific 
adjustments  to  the  reported  COP  as 
follows: 

Etron:  1.  We  included  stock  bonuses 
paid  to  employees  in  the  calculation  of 
Etron's  cost  of  manufacturing  ("COM"). 

2.  We  recalcidated  Etron's  R&D 
expense  rate  by  excluding  revenue 
earned  from  R&D  projects  performed  for 
outside  parties  from  Ae  R&D  expenses, 
and  dividing  the  recalculated  R&D 
expenses  by  cost  of  goods  sold  plus  R&D 
expenses  and  the  bonus  adjustment. 

3.  We  adjusted  Etron's  general  and 
administrative  ("G&A")  expense  ratio  to 
include  an  amount  for  inventory  write- 
offs. 

4.  We  adjusted  Etron's  G&A  and 
interest  expense  rates  after  increasing 
the  cost  of  goods  sold  by  the  amount  of 
the  bonus  adjustment. 

See  Preliminary  Determination  Cost 
Calculation  Memo  for  Etron  dated,  May 
21, 1999. 

MVI:  1.  MVI  claimed  a  startup 
adjustment  for  wafers  produced  at 
ProMOS,  its  new  fab  facility.  We 
disallowed  the  claimed  startup 
adjustment  because  ProMOS  reached 
commercial  production  levels  prior  to 
the  start  of  the  POI. 

2.  We  included  ProMOS"  G&A  and 
R&D  expenses  in  the  COP  for  wafers 
purchased  fi-om  ProMOS. 

3.  Piu-suant  to  section  773(f)(2)  of  the 
Act,  and  section  351.407(b)  of  the 
Department's  regulations,  we  compared 
the  transfer  price  paid  by  MVI  to 
ProMOS  for  wafers  to  ProMOS"  COP  for 
these  wafers.  For  the  fourth  quarter  of 
the  POI,  we  increased  MVI's  reported 
cost  for  these  wafers  to  the  higher  of 
COP  or  transfer  price. 

4.  We  recalculated  the  stock  bonuses 
using  the  market  value  at  the 


declaration  date.  We  included  the  stock 
bonus  amount  (i.e.  profit  sharing)  in 
COM.  We  excluded  packing  costs  fitjm 
the  cost  of  goods  sold  used  in  the 
denominator  of  the  rate. 

5.  We  recalculated  the  G&A  rate  based 
on  unconsolidated  amounts  and 
excluded  packing  costs  from  the 
denominator. 

6.  We  recalculated  the  financial 
expense  rate  by  excluding  the  dividend 
iocome  offset  from  the  net  financial 
expense  used  in  the  numerator  of  the 
rate,  and  by  excluding  packing  costs 
from  the  cost  of  goods  sold  used  in  the 
denominator  of  the  rate.  In  addition,  we 
also  excluded  the  net  exchange  gains 
offset  since  the  claimed  offset  did  not 
agree  with  the  amoimt  presented  on  the 
audited  financial  statements. 

7.  We  recalculated  MVI's  R&D 
expense  rate  using  R&D  for  all 
semiconductors  divided  by  MVI's 
unconsolidated  cost  of  goods  sold  plus 
bonuses.  We  also  excluded  packing 
costs  from  the  cost  of  goods  sold  used 
in  the  denominator  of  the  R&D  rate. 

See  Preliminary  Determination  Cost 
Calculation  Memo  for  MVI  dated,  May 
21, 1999. 

Nanya:  Pursuant  to  section  773(f)(2) 
of  the  Act,  and  section  351.407(b)  of  the 
Department's  regulations,  for  DRAM 
assembly  and  test  performed  by 
affiliates,  we  used  the  higher  of  cost, 
transfer  price,  or  market  price. 

2.  We  adjusted  the  reported  R&D  rate 
to  include  all  of  Nanya's  semiconductor 
R&D  expenses  divided  by  company- 
wide  cost  of  goods  sold. 

3.  We  reclassified  expenses  incurred 
by  Genesis  Semiconductor,  Inc.  (GSI),  a 
U.S.  affiliate  of  Nanya  that  performs 
DRAM  R&D,  as  R&D  expense. 

4.  We  adjusted  Nanya's  reported  G&A 
expenses  to  include  certain  "other 
revenue"  items. 

5.  We  recalculated  Nanya's  reported 
production-related  royalty  expense  ratio 
by  dividing  the  total  expense  incurred 
by  the  cost  of  goods  sold  for  DRAMs. 

6.  Since  waters  processed  in  a  country 
other  than  Taiwan  are  not  subject  to  this 
investigation,  we  have  excluded  the 
costs  and  sales  of  fully-processed  wafers 
purchased  from  a  third  country. 

See  Preliminary  Determination  Cost 
Calculation  Memo  for  Nanya,  dated  May 
21.  1999. 

Vanguard:  1 .  Pursuant  to  section 
773(f)(2)  of  the  Act,  and  section 
351.407(b)  of  the  Department's 
regulations,  for  DRAM  assembly 
performed  by  an  affiliate,  we  adjusted 
the  reported  cost  to  the  highest  of  cost, 
transfer  price,  or  market  price. 

2.  We  adjusted  the  R&D  expense  rate 
by  including  all  R&D  expenses  divided 
by  cost  of  goods  sold. 
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3.  We  reduced  G&A  expenses  by  other 
operating  income  and  sales 
administrative  fees  and  included  losses 
on  sales  of  fixed  assets  and  other  non- 
operating  charges. 

See  Preliminary  Determination  Cost 
Calculation  Memo  for  Vanguard  dated, 
May  21, 1999. 

B.  Test  of  Home  Sfarket  Sales  Prices 

We  compared  the  weighted-average 
quarterly  COP  figures  for  each 
respondent,  adjusted  where  appropriate 
(see  above),  to  home  market  sales  of  the 
foreign  like  product,  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  in  accordance  with  sections 
773(b)(1)(A)  and  (B)  of  the  Act.  On  a 
product-specific  basis,  we  compared  the 
COP  to  home  market  prices,  less  any 
applicable  movement  charges,  discounts 
and  rebates,  other  selling  expenses  and 
home  market  packing. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POI 
were  at  prices  less  than  the  COP,  we 
found  that  sales  of  that  model  were 
made  in  "substantial  quantities"  within 
an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  To  determine  whether  the 
below  cost  sales  were  at  prices  which 
permit  recovery  of  costs  within  a 
reasonable  period  of  time,  we  tested 
whether  the  prices  which  were  below 
the  per-imit  COP  at  the  time  of  the  sale 
(i.e.,  the  quarterly  cost)  were  below  the 
weighted-average  per-unit  COP  for  the 
POI,  in  accordance  with  section  773 
(b)(2)(D).  If  they  were,  we  disregarded 
below-cost  sales  in  determining  NV. 

We  foimd  that,  for  all  respondents,  for 
certain  models  of  DRAMs,  more  than  20 
percent  of  the  home  market  sales  within 
an  extended  period  of  time  were  at 
prices  less  than  COP.  Further,  the  prices 
did  not  permit  for  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  disregarded  the  below-cost 


sales  and  used  the  remaining  above-cost 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1).  For 
those  U.S.  sales  of  DRAMs  for  which 
there  were  no  comparable  home  market 
sales  in  the  ordinary  course  of  trade,  we 
compared  EPs  or  CEPs  to  CV  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  each  respondent's  cost  of 
materials,  fabrication,  G&A  expenses, 
U.S.  packing  costs,  direct  and  indirect 
selling  expenses,  interest  expenses,  R&D 
expenses  and  profit.  We  made 
adjustments  to  each  respondent's 
reported  cost  as  indicated  above  in  the 
COP  section.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consiunption  in  Taiwan.  Where 
respondents  made  no  home  market  sales 
in  the  ordinary  couj'se  of  trade  (i.e.,  all 
sales  failed  the  cost  test),  we  based 
profit  and  SG&A  expenses  on  the 
weighted  average  of  the  profit  and 
SG&A  data  computed  for  those 
respondents  with  home  market  sales  of 
the  foreign  like  product  made  in  the 
ordinary  com"se  of  trade  in  accordance 
with  section  773(e)(2)(B)(ii)  of  the  Act. 

Price-to-Price  Comparisons 

For  each  company,  we  calculated  NV 
based  on  packed,  delivered  and  FOB 
prices  to  unaffiliated  home  market 
customers  and,  for  Nanya,  on  prices  to 
affiliated  customers  that  were 
determined  to  be  at  arm's  length.  For 
Etron,  we  calculated  NV  based  on  the 
unit  prices,  and  the  currency  of  those 
unit  prices,  that  were  listed  on  its 
invoicfes.  For  all  respondents,  we  made 
adjustments  to  the  starting  price  for 
discounts  and  other  price  adjustments. 
We  made  deductions  for  foreign  inland 
freight,  insurance,  industrial  park 
charges  and  bonded  warehouse 
expenses,  where  appropriate,  puirsuant 
to  section  773(a)(6)(B)  of  the  Act. 

Piusuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  royalties, 
commissions  credit,  discounts  and  bank 
charges.  In  cases  where  a  respondent 
paid  a  commission  on  U.S.  sales,  and 
paid  no  commission  on  the  matching 
home  market  sales,  in  calculating  NV, 
we  offset  these  commissions  using  the 
weighted-average  amount  of  indirect 
selling  expenses  incurred  on  the  home 


market  sales  for  the  comparison 
product,  up  to  the  amoimt  of  the  U.S. 
commissions.  In  cases  where  a 
respondent  paid  a  commission  on  home 
market  sales,  and  paid  no  commission 
on  the  matching  U.S.  sales,  in 
calculating  NV,  we  offset  these 
commissions  using  the  weighted- 
average  amoimt  of  indirect  selling 
expenses  and  inventory  carrying  costs 
inciured  on  the  U.S.  sales  (or  for  CEP 
sales,  the  weighted-average  amount  of 
such  expenses  that  are  not  associated 
with  economic  activities  in  the  United 
States)  for  the  comparison  product,  up 
to  the  amount  of  the  home  market 
commissions.  See  19  CFR  351.410(e) 
and  Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  63  FR 
43661,  43670-43671  (August  14, 1998). 

For  Etron,  MVI  and  Vanguard,  where 
the  respondent  has  not  yet  received 
payment  for  certain  transactions,  we 
used  the  date  of  the  preliminary 
determination  as  the  date  of  payment  to 
calculate  credit,  in  accordance  with  the 
Department's  established  practice.  See, 
e.g.,  SRAMsfrom  Taiwan,  62  FR  at 
51446.  We  also  adjusted  Etron's  and 
MVI's  inventory  carrying  costs  to 
account  for  the  adjustments  made  to  the 
COM,  as  specified  above.  For  Etron,  we 
also  reclassified  reported  home  market 
warranty  expense  as  an  inventory  write- 
off (see  Etron  Issue  Memo)  and 
recalculated  U.S.  indirect  selUng 
expenses  using  the  amoujit  of  the  gross 
sales  prices  in  U.S.  dollars,  the  currency 
in  which  Etron  made  its  U.S.  sales. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  accoimt  for 
di^erences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Price-to4^  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
CV  was  compared  to  EP,  we  deducted 
fi'om  CV  the  weighted-average  home 
market  direct  selling  expenses  incurred 
on  sales  made  in  the  ordinary  course  of 
trade  and  added  the  weighted-average 
U.S.  product-specific  direct  selling 
expenses  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  Where  CV 
was  compared  to  CEP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses  (which 
included  credit  expenses)  inciured  on 
sales  made  in  the  ordinary  course  of 
trade. 
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Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  imless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A{b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  ciurency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 


the  weekly  average  of  actual  daily  rates 
exceeds  the  weeldy  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions.  61  FR  9434  (March  8, 
1996).)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  and,  for  Vanguard,  the 
Japanese  Yen,  did  not  imdergo  a 
sustained  movement  during  the  POL 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 


Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  For  memory  modules 
containing  both  subject  and  non-subject 
merchandise,  we  will  instruct  Customs 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  equal  to  the  weighted-average 
dollar  amount  per  megabit  by  which  the 
NV  exceeds  the  U.S.  price,  as  indicated 
in  the  chart  below  (see  "Per  Megabit 
Cash  Deposit  Rates  for  Certain  Memory 
Modules"  section  of  this  notice).  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 


Etron  Technology,  Inc .'. 

Mosel-Vitelic,  Inc ."." 

Nan  Ya  Technology  Corporation 

Vanguard  International  Semiconductor  Corp 
All  Others 


Weighted- 
average  margin 
percentage 


4.96 
30.89 

9.03 
10.36 
16.65 


Weighted- 
average  per 
megabit  rate 


$0.03 
0.11 
0.01 
0.24 
0.06 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  oiu-  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  July  19, 
1999,  and  rebuttal  briefs  no  later  than 
July  26, 1999.  A  list  of  authorities  used 
and  an  executive  siunmary  of  issues 
must  accompany  any  briefs  submitted  to 
the  Department.  Such  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  27, 1999,  with  the  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 


and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time  and  place 
of  the  hearing  48  hours  before  the 
scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  thirty 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefe.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  than  135 
days  after  the  pubUcation  of  this  notice 
in  the  Federal  Register. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
773(d)  and  777(i)  of  the  Act. 

Dated:  May  21,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13684  Filed  5-27-99;  8:45  am] 

BIUINQ  CODE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 


P.D.  0521990] 

Submiaaion  for  0MB  Raviaw; 
Commant  Raquaat 

The  Department  of  Commerce  (EXXI) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  NOAA  Coastal  Ocean  Program 
Grants  Proposal  Application  Package. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  1,100  hours. 

Number  of  Respondents:  300. 

Avg.  House  Per  Response:  Varies 
between  10  minutes  and  10  hoiu^ 
depending  on  the  requirement. 

Needs  and  Uses:  The  NOAA  Coastal 
Ocean  Program  is  a  unique  federal- 
academic  partnership  designed  to 
provide  predictive  capability  for 
managing  coastal  ecosystems.  Grant 
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applicants  and  grant  recipients  must 
provide  certain  dociiments.  The 
information  is  used  to  evaluate 
proposals,  and  once  funded,  to  monitor 
grantee  performance. 

Affected  Public:  Not-for-profit 
institutions,  individuals,  state,  local  or 
tribal  government. 

Frequency:  On  occasion,  other. 

Respondent's  Obligation:  Required  to 
obtain  benefits. 

0MB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  information  collection 
proposal  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  DOC  Forms 
Clearance  Officer,  (202)  482-3272. 
Department  of  Commerce,  Room  5033, 
14ti»  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  Internet 
at  Lengelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  0MB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW,  Washington,  DC 
20503  within  30  days  of  publication. 

Dated:  May  20, 1999. 
Linda  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 
of  the  Chief  Infonnation  Officer. 
[FR  Doc.  99-13566  Filed  5-27-99;  8:45  am) 

BHJJNQCOOE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  040799A] 

Small  Talcas  of  Marina  Mammals 
Incidantal  to  Specifiad  Activities; 
Offshore  Seismic  Activities  in  the 
Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  Western  Geophysical/Western 
Atlas  International  of  Houston,  Texas 
(Western  Geophysical)  for  an 
authorization  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  conducting  seismic 
surveys  in  the  Beaufort  Sea  in  state  and 
Federal  waters.  Under  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  Western  Geophysical  to 
incidentally  take,  by  harassment,  small 
numbers  of  bowhead  whales  and  other 


marine  mammals  in  the  above 
mentioned  areas  during  the  open  water 
period  of  1999. 

DATES:  Comments  and  information  must 
be  received  no  later  than  Jime  28, 1999. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Acting  Chief,  Marine 
Mammal  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225.  A  copy  of  the  application,  a  list 
of  references  used  in  this  dociunent, 
and/or  an  environmental  assessment 
(EA)  may  be  obtained  by  writing  to  this 
address  or  by  telephoning  one  of  the 
contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  (301)  713- 
2055,  Brad  Smith,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10, 1996  (61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (MAs)  under 
section  101(a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
dociunent. 

Summary  of  Request 

On  March  24, 1999,  NMFS  received 
an  application  firom  Western 
Geophysical  requesting  an  authorization 
for  the  harassment  of  small  numbers  of 
several  species  of  marine  mammals 
incidental  to  conducting  seismic 
surveys  during  the  open  water  season  in 


the  Beaufort  Sea  between  western 
Camden  Bay  and  Harrison  Bay  off 
Alaska.  Weather  permitting,  the  survey 
is  expected  to  take  place  between 
approximately  July  1  and  mid-  to  late- 
October,  1999..  However,  only  a  small 
portion  of  the  area  between  western 
Camden  Bay  and  Harrison  Bay  will  be 
surveyed  this  year.  A  detailed 
description  of  the  work  proposed  for 
1999  is  contained  in  the  application 
(Western  Geophysical,  1999)  and  is 
available  upon  request  (see  ADDRESSES). 

Description  of  Habitat  and  Marine 
Mammal  Affected  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  EA 
prepared  for  this  authorization  or  in 
other  docimients  (Corps  of  Engineers, 
1999;  Minerals  Management  Service 
(MMS),  1992. 1996).  The  relevant 
information  contained  in  these 
documents  is  incorporated  by  citation 
into  this  section  and  need  not  be 
repeated  here.  A  copy  of  the  EA  is 
available  upon  request  (see  ADDRESSES). 

Marine  Mammak 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  [Balaena 
mysticetus),  gray  whales  {Eschrichtius 
robustus),  beluga  [Delphinaptems 
leucas),  ringed  seals  (Phoca  hispida), 
spotted  seals  {Phoca  largha)  and 
bearded  seals  [Erignathus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  species  and  of 
others  can  be  found  in  the  previously 
referenced  EA,  the  1999  application 
from  Western  Geophysical,  the  annual 
monitoring  reports  for  seismic  surveys 
in  the  Beaufort  Sea  (LGL  Ltd.  and 
Greeneridge  Sciences  Inc.  1997, 1998, 
and  1999a)  and  several  other  documents 
(Corps  of  Engineers,  1999iLentfer,  1988; 
MMS,  1992,  1996;  Hill  et  al,  1997). 
Please  refer  to  those  documents  for 
information  on  these  species. 

Potential  Effects  of  Seismic  Survejrs  on 
Marine  Mammals 

Disturbance  by  seismic  noise  is  the 
principal  means  of  taking  by  this 
activity.  Support  vessels  and  aircraft 
will  provide  a  potential  secondary 
source  of  noise.  The  physical  presence 
of  vessels  and  aircraft  could  also  lead  to 
non-acoustic  effects  on  marine 
mammals  involving  visual  or  other  cues. 

Seismic  surveys  are  used  to  obtain 
data  about  formations  several  thousands 
of  feet  deep.  The  proposed  seismic 
operation  is  an  ocean  bottom  cable 
(OBC)  survey.  For  this  activity,  OBC 
surveys  involve  dropping  cables  from  a 
ship  to  the  ocean  bottom,  forming  a 
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patch  consisting  of  4  parallel  cables  8.9 
kilometers  (km)  {4.8  nautical  miles 
(nm))  long,  separated  by  approximately 
600  meters  (m)  (1,968  feet  (fl))  from  each 
other.  Hydrophones  and  geophones, 
attached  to  the  cables,  are  used  to  detect 
seismic  energy  reflected  back  from 
imderground  rock  strata.  The  source  of 
this  energy  is  a  submerged  acoustic 
source,  called  a  seismic  airgim  array, 
that  releases  compressed  air  into  the 
water,  creating  an  acoustical  energy 
pulse  that  is  directed  downward  toward 
the  seabed.  The  source  level  planned  for 
this  project  -  a  maximum  of  247  dB  re 
1  uPa-m  or  22.3  bar-meters  (zero  to 
peak),  or  a  maximiun  of  252  dB  re  1  uPa- 
m  or  39  bar-meters  (peak-to-peak)  -  will 
be  from  an  airgun  array  with  a  air 
discharge  volume  of  1,210  in'.  This 
compares  to  the  1,500  in""  array  used  on 
Western  Geophysical's  primary  source 
vessel  in  1998  and  will  be  the  only 
airgim  array  used  by  Western 
Geophysical  in  the  Beaufort  Sea  this 
year. 

It  is  anticipated  that  34  seismic  lines 
will  be  run  for  each  patch,  covering  an 
area  5.0  km  by  15.7  km  (2.7  nm  by  8.1 
nm),  centered  over  the  patch.  Source 
lines  for  one  patch  will  overlap  with 
those  for  adjacent  patches. 

After  sufficient  data  have  been 
recorded  to  allow  accurate  mapping  of 
the  rock  strata,  the  cables  are  lifted  onto 
the  deck  of  a  cable-retrieval  vessel, 
moved  to  a  new  location  (ranging  from 
several  hundred  to  a  few  thousand  feet 
away),  and  placed  onto  the  seabed 
again.  For  a  more  detailed  description  of 
the  seismic  operation,  please  refer  to  the 
1999  application  from  Western 
Geophysical. 

Depending  upon  ambient  noise 
conditions  and  the  sensitivity  of  the 
receptor,  imderwater  soimds  produced 
by  open  water  seismic  operations  may 
be  detectable  a  substantial  distance 
away  from  the  activity.  Any  sound  that 
is  detectable  is  (at  least  in  theory) 
capable  of  eliciting  a  disturbance 
reaction  by  a  marine  mammal  or  of 
masking  a  signal  of  comparable 
frequency  (Western  Geophysical,  1999). 
An  incidental  harassment  take  is 
presumed  to  occur  when  marine 
mammals  in  the  vicinity  of  the  seismic 
source,  the  seismic  vessel,  other  vessels, 
or  afrcraft  react  to  the  generated  sounds 
or  to  visual  cues. 

Seismic  pulses  are  known  to  cause 
strong  avoidance  reactions  by  many  of 
the  bowhead  whales  occurring  within  a 
distance  of  several  kilometers  and  may 
sometimes  cause  avoidance  or  other 
changes  in  bowhead  behavior  at 
considerably  greater  distances 
(Richardson  etal.,  1995;  Rexford,  1996; 
MMS.  1997).  Results  from  the  1996- 


1998  BP  and  Western  Geophysical 
seismic  program  monitoring  indicate 
that  most  bowheads  avoided  an  area 
within  about  20  km  (10.8  imi)  of 
nearshore  seismic  operations  (Miller  et 
ai,  1998,  1999).  It  is  also  possible  that 
seismic  pulses  may  disturb  some  other 
marine  mammal  species  occurring  in 
the  area. 

Although  some  limited  masking  of 
low-fi«quency  sounds  (e.g.,  whale  calls) 
is  a  possibility,  the  intermittent  nature 
of  seismic  source  pulses  (1  second  in 
duration  every  16  to  24  seconds)  will 
limit  the  extent  of  masking.  Bowhead 
whales  are  known  to  continue  calling  in 
the  presence  of  seismic  survey  soimds, 
and  thefr  calls  can  be  heard  between 
seismic  pidses  (LGL  and  Greeneridge, 
1997, 1998, 1999a;  Richardson  etal., 
1986).  Masking  effects  are  expected  to 
be  absent  in  the  case  of  belugas,  given 
that  sounds  important  to  them  are 
predominantly  at  much  higher 
frequencies  than  are  airgim  sounds 
(Western  Geophysical,  1999). 

Hearing  damage  is  not  expected  to 
occur  during  the  project.  It  is  not 
positively  known  whether  the  hearing 
systems  of  marine  mammals  very  close 
to  an  airgim  might  be  subject  to 
temporary  or  permanent  hearing 
impairment  (Richardson  etal.,  1995). 
However,  planned  monitoring  and 
mitigation  measures  (described  later  in 
this  document)  are  designed  to  avoid 
sudden  onsets  of  seismic  pulses  at  full 
power,  to  detect  marine  mammals 
occurring  near  the  array,  and  to  avoid 
exposing  them  to  sound  pulses  that 
have  any  possibility  of  causing  hearing 
impairment. 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
within  species,  individuals,  locations, 
and  seasons.  Behavioral  changes  may  be 
subtle  alterations  in  surface,  respiration, 
and  dive  cycles.  More  conspicuous 
responses  include  changes  in  activity  or 
aerial  displays,  movement  away  from 
the  sound  source,  or  complete 
avoidance  of  the  area.  The  reaction 
threshold  and  degree  of  response  are 
related  to  the  activity  of  the  animal  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors,  such  as 
feeding,  socializing,  or  mating,  are  less 
likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
disturbance  is  directly  threatening. 

Bowhead  Whales 

Various  studies  (Reeves  etal.,  1984, 
Fraker  et  al.,  1985,  Richardson  et  al., 
1986.  Ljungblad  etal.,  1988)  have 


reported  that,  when  an  operating 
seismic  vessel  approaches  within  a  few 
kilometers,  most  bowhead  whales 
exhibit  strong  avoidance  behavior  and 
changes  in  surfacing,  respiration,  and 
dive  cycles.  In  studies  prior  to  1996. 
bowheads  exposed  to  seismic  pulses 
from  vessels  more  than  7.5  km  (4.0  nm) 
away  rarely  showed  observable 
avoidance  of  the  vessel,  but  their 
surface,  respiration,  and  dive  cycles 
appeared  altered  in  a  manner  similar  to 
that  observed  in  whales  exposed  at  a 
closer  distance  (Western  Geophysical, 
1999). 

Within  a  6-  to  99-km  (3.2  to  53.5  nm) 
range,  it  has  not  been  possible  to 
determine  a  specific  distance  at  which 
subtle  behavioral  changes  no  longer 
occur  (Richardson  and  Malme,  1993), 
given  the  high  variability  observed  in 
bowhead  whale  behavior  (Western 
Geophysical.  1999).  However,  in  three 
studies  of  bowhead  whales  and  one  of 
gray  whales,  surfacing-dive  cycles  have 
been  unusually  rapid  in  the  presence  of 
seimic  noise,  with  fewer  breaths  per 
surfacing  and  longer  intervals  between 
breaths  (Richardson  et  al.,  1986;  Koski 
and  Johnson,  1987;  Ljungblad  et  al., 
1988;  Malme  et  al.,  1988).  This  pattern 
of  subtle  effects  was  evident  among 
bowheads  6  km  to  at  least  73  km  (3.2  to 
39  nm)  from  seismic  vessels.  However, 
in  the  pre-1996  studies,  active 
avoidance  usually  was  not  apparent 
unless  the  seismic  vessel  was  closer 
than  about  6  to  8  km  (3.2  to  4.3 
nm)(Westem  Geophysical,  1999). 

Inupiat  whalers  believe  that  migrating 
bowheads  are  sometimes  displaced  at 
distances  considerably  greater  than  6  to 
8  km  (3.3  to  4.3  nm)(Rexford,  1996). 
Also,  whalers  have  mentioned  that 
bowheads  sometimes  seem  more 
"skittish"  and  more  difficult  to 
approach  when  seismic  exploration  is 
underway  in  the  area.  It  is  possible  that, 
when  additional  data  are  available  and 
analyzed,  it  may  be  demonstrated  that 
isolated  bowheads  avoid  seismic  vessels 
at  distance  beyond  20  km  (10.8  nm). 
Also,  the  "skittish"  behavior  may  be 
related  to  the  observed  subtle  changes  in 
the  behavior  of  bowheads  exposed  to 
seismic  pulses  from  distant  seismic 
vessels  (Richardson  etal.,  1986). 

Gray  Whales 

The  reactions  of  gray  whales  to 
seismic  pulses  are  similar  to  those  of 
bowheads.  Migrating  gray  whales  along 
the  California  coast  were  noted  to  slow 
thefr  speed  of  swimming,  turn  away 
from  seismic  noise  sources,  and  increase 
thefr  respiration  rates.  Malme  et  al. 
(1983, 1984, 1988)  concluded  that 
approximately  50  percent  showed 
avoidance  when  the  average  received 
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pulse  level  was  170  dB  (re  1  \iPa).  By 
some  behavioral  measures,  clear  effects 
were  evident  at  average  pulse  levels  of 
160+dB;  less  consistent  results  were 
suspected  at  levels  of  140-160  dB. 
Recent  research  on  migrating  gray 
whales  showed  responses  similar  to 
those  observed  in  the  earlier  research 
when  the  source  was  moored  in  the 
migration  corridor  2  km  (1.1  nm)  firom 
shore.  However,  when  the  source  was 
placed  offshore  (4  km  (2.2  nm)  from 
shore)  of  the  migration  corridor,  the 
avoidance  response  was  not  evident  on 
track  plots  (Tyack  and  Clark.  1998). 

Beluga 

The  beluga  is  the  only  species  of 
toothed  whale  (Odontoceti)  expected  to 
be  encountered  in  the  Beaufort  Sea. 
Because  their  hearing  threshold  at 
frequencies  below  100  Hz  (where  most 
of  the  energy  from  airgun  arrays  is 
concentrated)  is  poor  (125  dB  re  1  uPa 
@  1  m)  or  more  depending  upon 
frequency  (Johnson  et  al.,  1989; 
Richardson  et  al,  1991, 1995).  beluga 
are  not  predicted  to  be  strongly 
influenced  by  seismic  noise.  However, 
because  of  the  high  source  levels  of 
seismic  pulses,  airgun  sounds 
sometimes  may  be  audible  to  beluga  at 
distances  of  100  km  (54  nm)(Richardson 
and  Wursig,  1997).  The  reaction 
distance  for  beluga,  although  presently 
unknown,  is  expected  to  be  less  than 
that  for  bowheads,  given  the  presumed 
poorer  sensitivity  of  belugas  than  that  of 
bowheads  for  low-frequency  sounds 
(Western  Geophysical,  1999). 


Ringed,  Largha  and  Bearded  Seals 

No  detailed  studies  of  reactions  by 
seals  to  noise  from  open  water  seismic 
exploration  have  been  published 
(Richardson  et  al.,  1995).  However, 
there  are  some  data  on  the  reactions  of 
seals  to  various  tjrpes  of  impulsive 
soimds  (LGL  and  Greeneridge,  1997, 
1998,  1999a;  J.  Parsons  as  quoted  in 
Greene,  etal.  1985;  Anon.,  1975;  Mate 
and  Harvey,  1985).  These  studies 
indicate  that  ice  seals  typically  either 
tolerate  or  habituate  to  seismic  noise 
produced  from  open  water  soiuces. 

Underwater  audiograms  have  been 
obtained  using  behavioral  methods  for 
three  species  of  phocinid  seals,  ringed, 
harbor,'^and  harp  seals  (Pagophilus 
groenlandicus).  These  audiograms  were 
reviewed  in  Richardson  et  al.  (1995)  and 
Kastak  and  Schusterman  (1998).  Below 
30-50  kHz,  the  hearing  threshold  of 
phocinids  is  essentially  flat  down  to  at 
least  1  kHz  and  ranges  between  60  and 
85  dB  (re  1  ^Pa  @  1  m).  There  are  few 
data  on  hearing  sensitivity  of  phocinid 
seals  below  1  Ulz.  NMFS  considers 
harbor  seals  to  have  a  hearing  threshold 
of  70-85  dB  at  1  kHz  (60  FR  53753, 
October  17, 1995),  and  recent 
measiirements  for  a  harbor  seal  indicate 
that,  below  1  kHz,  its  thresholds 
deteriorate  gradually  to  97  dB  (re  1  uPa 
@  1  m)  at  100  Hz  (Kastak  and 
Schusterman,  1998). 

While  no  detailed  studies  of  reactions 
of  seals  from  open-water  seismic 
exploration  have  been  published 
(Richardson  et  al.,  1991, 1995),  some 
data  are  available  on  the  reactions  of 
seals  to  various  types  of  impulsive 
sounds  (see  LGL  and  Greeneridge,  1997, 
1998, 1999a;  Thompson  et  al.  1998). 


These  references  indicate  that  it  is 
unlikely  that  pinnipeds  would  be 
harassed  or  injured  by  low  frequency 
sounds  from  a  seismic  source  unless 
they  were  within  relatively  close 
proximity  of  the  seismic  array.  For 
permanent  injury,  piimipeds  would 
likely  need  to  remain  in  the  high-noise 
field  for  extended  periods  of  time. 
Existing  evidence  also  suggests  that, 
while  seals  may  be  capable  of  hearing 
sounds  from  seismic  arrays,  they  appear 
to  tolerate  intense  pulsatile  sounds 
without  known  effect  once  they  learn 
that  there  is  no  danger  associated  with 
the  noise  (see,  for  example,  NMFS/ 
Washington  Department  of  Wildlife, 
1995).  In  addition,  they  will  apparently 
not  abandon  feeding  or  breeding  areas 
due  to  exposure  to  these  noise  sources 
(Richardson  et  al.,  1991)  and  may 
habituate  to  certain  noises  over  time. 
Since  seismic  work  is  fairly  common  in 
Beaufort  Sea  waters,  pinnipeds  have 
been  previously  exposed  to  seismic 
noise  and  may  not  react  to  it  after  initial 
exposure. 

For  a  discussion  on  the  anticipated 
effects  of  ships,  boats,  and  aircraft,  on 
marine  mammals  and  their  food 
sources,  please  refer  to  the  application 
(Western  Geophysical,  1999). 
Information  on  these  effects  is 
incorporated  in  this  docrmient  by 
citation. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

Western  Geophysical  estimates  that 
the  following  numbers  of  marine 
mammals  may  be  subject  to  Level  B 
harassment,  as  defined  in  50  CFR  216.3: 


Species 


Bowhead  

160  dB  criterion  

20  km  criterion 

Gray  wtiale 

Beluga 

Ringed  seal*  

Spotted  sear  — 

Bearded  seal*  ...t • 

*  Some  JrKJIvidual  seals  may  be  harassed  more  than  once. 


Population 

Harassment  Takes  in 

1999 

Size 

Possit>le 

Probable 

9,900 

■ 

1,000 

<500 

2,500 

1,250 

26,600 

<10 

0 

39,258 

250 

<150 

1-1.5  million 

400 

<200 

>200,000 

10 

<2 

>300,000 

50 

<15 

EfGects  of  Seismic  Noise  and  Other 
Activities  on  Subsistence  Needs 

The  disturbance  and  potential 
displacement  of  marine  mammals  by 
sounds  from  seismic -activities  are  the 
principle  concerns  related  to 
subsistence  use  of  the  area.  The  harvest 


of  marine  mammals  (mainly  bowhead 
whales,  ringed  seals,  and  bearded  seals) 
is  central  to  the  cultiue  and  subsistence 
economies  of  the  coastal  North  Slope 
communities.  In  particular,  if  migrating 
bowhead  whales  are  displaced  farther 
offshore  by  elevated  noise  levels,  the 
harvest  of  these  whales  could  be  more 


difficult  and  dangerous  for  himters.  The 
harvest  could  also  be  affected  if 
bowheads  become  more  skittish  when 
exposed  to  seismic  noise. 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity,  and  it 
harvests  bowhead  whales  only  during 
the  fall  whaling  season.  In  recent  years, 


Nuiqsut  whalers  typically  take  two  to 
four  whales  each  season  (Western 
Geophysical,  1999).  Nuiqsut  whalers 
concentrate  their  efforts  on  areas  north 
and  east  of  Cross  Island,  generally  in 
water  depths  greater  than  20  m 

(65  ft).  Cross  Island,  the  principle 
field  camp  location  for  Nuiqsut  whalers, 
is  located  within  the  general  area  of  the 
proposed  seismic  area.  Thus,  the 
possibility  and  timing  of  potential 
seismic  operations  in  the  Cross  Island 
area  requires  Western  Geophysical  to 
provide  NMFS  with  either  a  Plan  of 
Cooperation  with"  North  Slope  Borough 
residents  or  to  identify  measures  that 
have  been  or  will  be  taken  to  avoid  any 
unmitigable  adverse  impact  on 
,    subsistence  needs.  Western 
Geophysical's  application  has  identified 
those  measures  that  will  be  taken  to 
minimize  any  adverse  effect  on 
subsistence.  In  addition,  the  timing  of 
seismic  operations  in  and  east  of  the 
Cross  Island  area  will  be  addressed  in  a 
Conflict  and  Avoidance  Agreement 
(C&AA)  with  the  Nuiqsut  whalers  and 
the  AEWC  (Western  Geophysical,  1999). 

Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  the  village.  Kaktovik  is  located  60  km 
(32.4  nm)  east  of  the  easternmost  end  of 
Western  Geophysical's  planned  1999 
seismic  exploration  area.  The 
westernmost  reported  harvest  location 
was  about  21  km  (11.3  run)  west  of 
Kaktovik,  near  70°10'N,  144°W  (Kaleak, 
1996).  That  site  is  approximately  40  km 
(21.6  nm)  east  of  the  closest  part  of 
Western  Geophysical's  planned  seismic 
exploration  area  for  1999  (Western 
Geonhvsical,  1999). 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much 
further  from  the  planned  seismic  area, 
>200  km  (>108  nm)  west  (Western 
Geophysical,  1999). 

The  location  of  the  proposed  seismic 
activity  is  south  of  the  center  of  the 
westward  migration  route  of  bowhead 
whales,  but  there  is  some  overlap. 
Seismic  monitoring  results  from  1996- 
1998  indicate  that  most  bowheads  avoid 
the  area  within  about  20  km  (11  nm) 
around  the  array  when  it  is  operating.  In 
addition,  bowheads  may  be  able  to  hear 
the  sounds  emitted  by  the  seismic  array 
out  to  a  distance  of  50  km  (27  nm)  or 
more,  depending  on  the  ambient  noise 
level  and  the  efficiency  of  soimd 
propagation  along  the  path  between  the 
seismic  vessel  and  the  whale  (Miller  et 
al.,  1997.  Western  Geophysical  (1999) 
believes  it  is  unlikely  that  changes  in 
migration  route  will  occur  at  distances 
greater  than  25  km  (13  nm)  from  an 
array  of  maximum  voliune  of  1,210  in^ 
operating  in  water  less  than  30  m  (100 
ft)  deep.  However,  subtle  changes  in 


behavior  might  occur  out  to  longer 
distances.  Inupiat  whalers  believe  that 
bowheads  beg^  to  divert  from  their 
normal  migration  path  more  than  35 
miles  away  (MMS,  1997). 

It  is  recognized  that  it  is  difficult  to 
determine  the  maximum  distance  at 
which  reactions  occur  (Moore  and 
Clark,  1992).  As  a  result.  Western 
Geophysical  will  participate  in  a  C&AA 
with  the  whalers  to  reduce  any  potential 
interference  with  the  hunt.  Also,  it  is 
believed  that  the  monitoring  plan 
proposed  by  Western  Geophysical 
(1999;  also  see  LGL  Ltd.  and 
Greeneridge  Sciences  Inc,  1999b)  will 
provide  information  that  will  help 
resolve  imcertainties  about  the  effects  of 
seismic  exploration  on  the  accessibility 
of  bowheads  to  himters. 

Many  Nuiqsut  hunters  hunt  seals 
intermittently  year-round.  However, 
during  recent  years,  most  seal  hunting 
has  been  during  the  early  summer  in 
open  water.  In  simuner,  boat  crews  hunt 
ringed,  spotted  and  bearded  seals.  The 
most  important  sealing  area  for  Nuiqsut 
hunters  is  off  the  Colville  delta, 
extending  as  far  west  as  Fish  Creek  and 
as  far  east  as  Pingok  Island.  This  area 
overlaps  with  the  westernmost  portion 
of  the  planned  seismic  area.  In  this  area, 
during  siunmer,  sealing  occiurs  by  boat 
when  himters  apparently  concentrate  on 
bearded  seals.  However,  these 
subsistence  hunters  have  not  perceived 
any  interference  between  recent  open- 
water  seismic  activities  in  the  Alaskan 
Beaufort  Sea.  Therefore,  because 
Western  Geophysical  is  proposing 
similar  mitigation  and  consultation 
procediu^s  this  year,  it  is  unlikely  that 
seismic  activities  would  have  more  than 
a  negligible  impact  on  Nuiqsut  seal 
hunting. 

Mitigation 

This  year.  Western  Geophysical  will 
reduce  its  airgim  array  from  the  1,500 
in'  used  in  1998  to  1,210  in'  and 
investigate  whether  it  is  practical  to 
modify  the  design  to  reduce  horizontal 
propagation  of  sound.  These  changes  are 
expected  to  result  in  lower  received 
levels  and  therefore  smaller  safety 
ranges  and  reduced  takes  by  harassment 
than  in  1998.  However,  because  the 
1,210  in'  array  is  a  subset  (with  some 
minor  variations)  of  the  1,500  in'  array 
(with  4  gt&s  not  firing),  NMFS  proposes 
to  prohibit  Western  Geophysicad  from 
firing  more  than  the  8  airguns  that  total 
1,210  in'  during  the  1999  open  water 
seismic  survey  without  an  amendment 
to  the  IHA  (if  issued). 

Vessel-based  observers  will  monitor 
marine  mammal  presence  in  the  vicinity 
of  the  seismic  array  throughout  the 
seismic  program.  To  avoid  the  potential 


for  serious  injury  to  marine  mammals. 
Western  Geophysical  proposes  to  power 
down  the  seismic  source  if  pinnipeds 
are  sighted  within  the  area  delineated 
by  the  190  dB  isopleth  or  240  m  (787.4 
ft)  from  the  array  operating  at  5  m  (16.4 
ft)  depth  or  80  m  (262.5  ft)  from  the 
array  operating  at  2  m  (6.6  ft)  depth. 
Western  Geophysical  will  power  down 
the  seismic  source  if  bowhead,  gray,  or 
beluga  whales  are  sighted  within  the 
area  delineated  by  the  180  dB  isopleth 
or  within  750  m  (2,460.6  ft)  of  the  array 
operating  at  5  m  ( 16.4  ft)  depth  or  360 
m  (1,181.1  ft)  of  the  array  operating  at 
2  m  (6.6  ft)  depth.  However,  because 
these  safety  zones  were  based  on  the 
1998  array  configuration,  within  the 
first  10  days  of  Beaufort  Sea  operations 
in  1999,  Western  Geophysical  will 
measure  and  analyze  the  sounds  from 
Western's  1999  array  operating  at  both 
5  m  (16.4  ft)  and  2  m  (6.6  ft)  depths. 
This  information  will  be  provided  to 
NMFS,  along  with  the  contractor's 
recommendation  as  to  whether  any 
adjustments  in  the  safety  radii  are 
needed  to  meet  the  190  and  180  dBnm 
shutdown  criteria. 

In  addition.  Western  Geophysical 
proposes  to  ramp-up  the  seismic  source 
to  operating  levels  at  a  rate  no  greater 
than  6  dB/min  anytime  the  array  has  not 
been  firing  for  1-2  minutes  (depending 
upon  vessel  speed).  Ramp-up  will  begin 
with  an  air  volume  discharge  not 
exceeding  80  in'  with  additional  guns 
added  at  intervals  appropriate  to  limit 
the  rate  of  increase  to  6  dB/min. 

Monitoring 

As  part  of  its  application.  Western 
Geophysical  provided  a  monitoring  plan 
for  assessing  impacts  to  marine 
mammals  from  seismic  surveys  in  the 
Beaufort  Sea.  This  monitoring  plan  is 
described  in  Western  Geophysical 
(1999)  and  in  LGL  Ltd.  and  Greeneridge 
Sciences  Inc.  (1999b).  As  required  by 
the  MMPA,  this  monitoring  plan  will  be 
subject  to  a  peer-review  panel  of 
technical  experts  prior  to  formal 
acceptance  by  NMFS. 

Preliminarily,  Western  Geophysical 
plans  to  conduct  the  following: 

Vessel-based  Visual  Monitoring 

It  is  proposed  that  one  or  two 
biologist-observers  aboard  the  seismic 
vessel  will  search  for  and  observe 
marine  manunals  whenever  seismic 
operations  are  in  progress,  and  for  at 
least  30  minutes  prior  to  planned  start 
of  shooting.  These  observers  will  scan 
the  area  immediately  around  the  vessels 
with  reticle  binoculars  during  the 
daytime  supplemented  with  nighi- 
vision  equipment  during  the  night  (prior 
to  mid-August,  there  are  no  hours  of 
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darkness).  In  addition,  Western 
Geophysical  proposes  to  experiment 
with  the  illumination  of  the  safety  zone 
with  high-intensity  lighting  this  year. 

A  total  of  four  observers  {three  trained 
biologists  and  one  Inupiat  observer/ 
commimicator)  will  be  based  aboard  the 
seismic  vessel.  Use  of  four  observers  is 
an  increase  over  1998  and  will  allow 
two  observers  to  be  on  duty 
simultaneously  for  up  to  50  percent  of 
the  active  airgun  hours.  Use  of  two 
observers  will  increase  the  probability 
of  detecting  marine  mammals  and  two 
observers  will  be  required  to  be  on  duty 
whenever  the  seismic  array  is  ramped 
up.  Individual  watches  will  normally  be 
limited  to  no  more  than  4  consecutive 
hours. 

When  mammals  are  detected  within 
or  about  to  enter  the  safety  zone 
designated  to  prevent  injury  to  the 
animals  (see  Mitigation),  the 
geophysical  crew  leader  will  be  notified 
so  that  shutdown  procedures  can  be 
implemented  immediately. 

Aerial  Surveys 

If  the  seismic  program  continues  after 
August  31,  Western  Geophysical 
proposes  to  conduct  daily  aerial 
surveys,  weather  permitting,  from 
September  4,  1999,  until  September  20, 
1999,  or  until  1  day  after  the  seismic 
program  ends,  if  earlier  than  September 
20.  This  reduction  in  survey  effort  is 
considered  appropriate  because  some  of 
the  main  questions  about  disturbance  to 
bowheads  from  a  nearshore  seismic 
operation  have  been  answered 
previously. 

The  primary  objective  will  be  to 
doamient  the  occurrence,  distribution, 
and  movements  of  bowhead  and 
(secondarily)  beluga  and  gray  whales  in 
and  near  the  area  where  they  might  be 
affected  by  the  seismic  pulses.  These 
observations  will  be  used  to  estimate  the 
level  of  harassment  takes  and  to  assess 
the  possibility  that  seismic  operations 
affect  the  accessibility  of  bowhead 
whales  for  subsistence  hunting. 
Pinnipeds  will  be  recorded  when  seen. 
Aerial  surveys  wi  .1  be  at  an  altitude  of 
300  m  (1,000  ft)  soove  sea  level. 
Western  Geophysical  proposes  to  fly  at 
457  m  (1500  ft)  altitude  over  areas 
where  whaling  is  occurring  on  that  date 
and  to  avoid  direct  overflights  of 
whaleboats  and  Cross  Island,  where 
whalers  from  Nuiqsut  are  based  during 
their  fall  whale  hunt. 

The  daily  aerial  surveys  are  proposed 
to  cover  a  grid  of  14  north-souUi  lines 
spaced  8  1cm  (4.3  nm)  apart  and  will 
extend  seaward  to  about  the  100  m  (328 
ft)  depth  contour  (typically  about  65  km 
(35  nm)  offshore.  This  grid  will  extend 
irom  about  40  km  (22  nm)  east  to  40  km 


(22  nm)  west  of  the  area  in  which 
seismic  operations  are  underway  on  that 
date.  This  design  will  provide  extended 
coverage  to  the  west  to  determine  the 
westward  extent  of  the  offshore 
displacement  of  whales  by  seismic.  In 
1999,  no  "intensive"  grid  surveys  are 
planned,  as  conducted  in  previous 
years. 

Detailed  information  on  the  siuvey 
program  can  be  foimd  in  Western 
Geophysical  (1999)  and  in  LGL  Ltd.  and 
Greeneridge  Sciences  Inc.  {1999b), 
which  are  incorporated  in  this 
document  by  citation. 

Acoustical  Measurements 

The  acoustic  measurement  program 
proposed  for  1999  is  designed  to  be 
continue  work  conducted  in  1996 
through  1998  (see  LGL  and  Greeneridge 
Sciences  Inc.,  1997, 1998, 1999a).  The 
acoustic  measurement  program  is 
planned  to  include  (1)  vessel-based 
acoustic  measiu-ements,  (2)  OBC-based 
acoustic  measiu«ments,  (3)  use  of  air- 
dropped sonobuoys  and  (4)  bottom- 
moimted  acoustical  recorders. 

(1)  A  vessel-based  acoustical 
measurement  program  is  proposed  for  a 
few  days  early  in  the  seismic  program. 
The  objectives  of  this  survey  will  be  as 
follows:-  (a)  To  measiire  the  levels  and 
other  characteristics  of  the  horizontally 
propagating  seismic  survey  soimds  from 
the  type  of  airgun  array  to  be  used  in 
1999  as  a  function  of  distance  and 
aspect  relative  to  the  seismic  source 
vessel  and  in  relation  to  the  operating 
depth  of  the  airgims,  and  (b)  to  measure 
the  levels  and  frequency  composition  of 
the  vessel  soimds  emitted  by  vessels 
used  regularly  during  the  1999  program 
in  those  cases  when  these  vessels  have 
not  previously  been  measured 
adeauately. 

(2)  Western  Geophysical  and  its 
proposed  consultant  (Greeneridge   . 
Sciences)  will  use  recorded  signals  from 
Western's  OBC  system  to  help 
docimient  horizontal  propagation  of  the 
seismic  survey  pulses. 

(3)  Sonobuoys  will  be  dropped  and 
monitored  from  bowhead  survey  aircraft 
dining  September  4  through  20, 1999  (if 
the  seismic  operations  are  continuing  at 
that  time).  Sonobuoys  will  provide  data 
on  characteristics  of  seismic  pulses  (and 
signal-to-ambient  ratios)  at  offshore 
locations,  including  some  of  those 
places  where  bowhead  whales  are 
observed. 

(4)  Autonomous  seafloor  acoustic 
recorders  will  be  placed  on  the  sea 
bottom  at  three  locations  to  record  low- 
frequency  sounds  nearly  continuously 
for  up  to  3  weeks  at  a  time  during 
September  (if  seismic  operations  are 
continuing  at  that  time).  Information 


includes  characteristics  of  the  seismic 
pulses,  ambient  noise,  and  bowhead 
calls. 

For  a  more  detailed  description  of 
planned  monitoring  activities,  please 
refer  to  the  application  and  supporting 
document  (Western  Geophysical,  1999; 
LGL  Ltd.  and  Greeneridge  Sciences  Inc., 
1999b). 

Estimates  of  Marine  Mammal  Take 

Estimates  of  takes  by  harassment  will 
be  made  through  vessel  and  aerial 
surveys.  Preliminarily,  Western 
Geophysical  will  estimate  the  number  of 
(a)  marine  mammals  observed  within 
the  area  ensonified  strongly  by  the 
seismic  vessel;  (b)  marine  mammals 
observed  showing  apparent  reactions  to 
seismic  pulses  (e.g.,  heading  away  from 
the  seismic  vessel  in  an  atypical 
direction);  (c)  marine  mammals  subject 
to  take  by  type  (a)  or  (b)  here  when  no 
monitoring  observations  were  possible; 
and  (d)  bowheads  displaced  seaward 
from  the  main  migration  corridor. 

Reporting 

Western  Geophysical  will  provide  an 
initial  report  on  1999  activities  to  NMFS 
within  90  days  of  the  completion  of  the 
seismic  program.  This  report  will 
provide  dates  and  locations  of  seismic 
operations,  details  of  marine  mammal 
sightings,  estimates  of  the  amount  and 
nature  of  all  takes  by  harassment,  and 
any  apparent  effects  on  accessibility  of 
marine  mammals  to  subsistence  users. 

A  final  technical  report  vdll  be 
provided  by  Western  Geophysical 
within  20  working  days  of  receipt  of  the 
document  from  the  contractor,  but  no 
later  than  April  30,  2000.  The  final 
technical  report  will  contain  a 
description  of  the  methods,  results,  and 
interpretation  of  all  monitoring  tasks. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act  (ESA),  NMFS  completed  an 
informal  consultation  on  the  issuance  of 
an  DiA  for  similar  activities  on  July  23, 
1998.  If  an  authorization  to  incidentally 
harass  listed  marine  mammals  is  issued 
imder  the  MMPA,  NMFS  will  issue  an 
Incidental  Take  Statement  under  section 
7  of  the  ESA. 

National  Environmental  Policy  Act 

(NEPA) 

In  conjunction  with  the  1996  notice  of 
proposed  aiithorization  (61  FR  26501, 
May  28, 1996)  for  open  water  seismic 
operations  in  the  Beaufort  Sea,  NMFS 
released  an  EA  that  addressed  the 
impacts  on  the  himian  environment 
from  issuance  of  the  authorization  and 
the  alternatives  to  the  proposed  action. 
No  comments  were  received  on  that 
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document  and,  on  July  18, 1996,  NMFS 
concluded  that  neither  implementation 
of  the  proposed  authorization  for  the 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  conducting  seismic  smveys  diuing 
the  open  water  season  in  the  U.S. 
Beaufort  Sea  nor  the  alternatives  to  that 
action  would  significantly  affect  die 
quality  of  the  hiunan  environment.  As  a 
restdt,  the  preparation  of  an 
environmental  impact  statement  on  this 
action  is  not  required  by  section  102(2) 
of  NEPA  or  its  implementing 
regulations. 

While  this  year's  activity  is  a 
continuation  of  the  seismic  work 
conducted  between  1996  and  1998, 
NMFS  determined  that  a  new  EA  was 
warranted  based  on  the  proposed 
construction  of  the  Northstar  project, 
the  collection  of  data  from  1996  through 
1998  on  Beaufort  Sea  marine  mammals 
and  the  impacts  of  seismic  activities  on 
these  mammals,  and  the  analysis  of 
scientific  data  indicating  that  bowheads 
avoid  nearshore  seismic  operations  by 
up  to  aboul  20  km  (10.8  nm). 
Accordingly,  a  review  of  the  impacts 
expected  irom  the  issuance  of  an  MA 
has  been  assessed  in  detail  in  the  EA 
and  in  this  document,  and  NMFS  has 
preliminarily  determined  that  there  will 
be  no  more  dian  a  negligible  impact  on 
marine  mammals  from  me  issuance  of 
the  harassment  authorization  and  that 
there  will  not  be  any  unmitigable 
impacts  to  subsistence  communities, 
provided  the  mitigation  measures 
required  under  the  authorization  are 
implemented. 

Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
seismic  surveys  in  the  U.S.  Beaufort  Sea 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  cetaceans  and  possibly 
pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  animals. 

Wmle  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abimdance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  seismic 
operations,  due  to  the  distribution  and 
abimdance  of  marine  mammals  during 
the  projected  period  of  activity  and  the 
location  of  the  proposed  seismic  activity 
in  waters  generally  too  shallow  and 
distant  from  the  edge  of  the  pack  ice  for 
most  marine  mammals  of  concern,  the 
niunber  of  potential  harassment  takings 
Is  estimated  to  be  small.  In  addition,  no 


take  by  injtiry  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
Impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  docmnent. 
No  rookeries,  mating  groimds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  ocoir  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Because  bowhead  whales  are  east  of 
the  seismic  area  In  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  seismic  activities  are  not 
expected  to  impact  subsistence  hunting 
of  bowhead  whales  prior  to  that  date. 
After  September  4, 1999,  aerial  survey 
flights  for  bowhead  whale  assessments 
will  be  initiated.  Appropriate  mitigation 
measures  to  avoid  an  immitigable 
adverse  unpact  on  the  availability  of 
bowhead  whales  for  subsistence  needs 
will  be  the  subject  of  consultation 
between  Western  Geophysical  and 
subsistence  users. 

Also,  while  open-water  seismic 
exploration  in  the  U.S.  Beaufort  Sea  has 
some  potential  to  Influence  seal  hunting 
activities  by  residents  of  Nuiqsut, 
because  (1)  the  peak  sealing  season  is 
during  the  winter  months,  (2)  the  main 
summer  sealing  is  off  the  Colville  Delta, 
and  (3)  the  zone  of  influence  by  seismic 
sources  on  beluga  and  seals  is  fairly 
small,  NMFS  believes  that  Western 
Geophysical 's  seismic  survey  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  stocks  for 
subsistence  uses. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  MA  for 
the  1999  Beaufort  Sea  open  water 
season  for  a  seismic  survey  provided  the 
above  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  seismic  activity  would  result 
in  the  harassment  of  only  small 
numbers  of  bowhead  whales,  beluga 
whales,  ringed  seals,  bearded  seals,  and 
possibly  spotted  seals  and  gray  whales; 
would  have  a  negligible  impact  on  these 
marine  mammal  stocks;  and  would  not 
have  an  immitigable  adverse  impact  on 
the  availability  of  marine  mammal 
stocks  for  subsistence  uses. 

Infbmiation  Solicited 

NMFS  requests  Interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  (see  ADDRESSES). 


Dated:May  21. 1999. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources. 

Natiorjal  Marine  Fisheries  Service. 

[FR  Doc.  99-13565  Filed  5-27-99;  8:45  am] 

BIUMQ  CODE  3510-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052499A] 

Atlantic  Highly  Migratory  Species  and 
Billflsh  Advisory  Panels;  Public 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  will  hold  a  joint 
meeting  of  the  Atlantic  Highly 
Migratory  Species  (HMS)  and  Billfish 
Advisory  Panels  (APs)  to  discuss 
management  issues  under 
consideration. 

DATES:  The  joint  HMS/Billfish  AP 
meeting  will  be  held  on  Thursday,  June 
10, 1999,  from  1:00  p.m.  to  4:00  p.m., 
and  from  8:00  a.m.  to  4:00  p.m.  on 
Friday,  June  11, 1999.  A  public 
comment  session  will  be  held  from  4:00 
p.m.  to  6:00  p.m.  on  Thursday,  June  10, 
1999. 

ADDRESSES:  The  APs  will  meet  at  the 
NOAA  Science  Center,  1301  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  Informational  materials  related 
to  the  AP  meetings  are  available  from 
Alicon  Morgan,  Highly  Migratory 
Species  Management  Division,  1315 
East-West  Highway,  Silver  Spring, 
Maryland  20910.  The  public  comment 
session  will  be  held  at  the  same 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicon  Morgan  or  Pat  Wilbert  at  301- 
713-2347.  or  Jenny  Lee  at  727-570- 
5447. 

SUPPLEMENTARY  INFORMATION:  The  HMS 
and  Billfish  APs  were  established  under 
the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  16  U.S.C.  1901  et  seq.  The  APs 
assist  the  Secretary  of  Commerce  in 
collecting  and  evaluating  information 
relevant  to  the  management  of  Atlantic 
tunas,  swordfish.  and  sharks,  and 
Billfish.  All  AP  meetings  are  open  to  the 
public  and  are  attended  by  members  of  • 
the  AP,  Including  appointed  members, 
representatives  of  the  five  fishery 
management  councils  that  work  with 
Atlantic  HMS,  and  the  Chair,  or  his  or 
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her  representative,  of  the  U.S.  Advisory 
Committee  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  (ICCAT). 

Agenda  items  for  the  joint  AP  meeting 
will  include: 

1.  Analysis  of  time/area  closures  to 
protect  HMS; 

2.  Bluefin  Tima  purse  seine  quota 
allocation;  and 

3.  Other  issues. 

The  public  is  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  conmient 
session,  a  NMFS  representative  will 
explain  the  ground  rules  (e.g.  alcohol  in 
the  meeting  room  is  prohibited, 
attendees  will  be  called  to  give  their 
comments  in  the  order  in  which  they 
registered  to  speak,  each  attendee  will 
have  an  equal  amount  of  time  to  speak, 
and  attendees  should  not  interrupt  one 
another).  The  NMFS  representative  will 
attempt  to  structure  the  session  so  that 
all  attending  members  of  the  public  are 
able  to  comment,  if  they  so  choose, 
regardless  of  the  controversiality  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and  if  they  do 
not,  they  will  be  asked  to  leave  the 
meeting. 

Special  Accomodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Alicon  Morgan  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days 
prior  to  the  meeting. 

Dated:  May  21,  1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  99-13564  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.051899D] 

Western  Pacific  Fishery  Management 
Councii;  Pubiic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

Action:  Notice  of  public  meeting. 

summary:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  its  100th 
meeting  in  Honolulu,  HI. 


DATES:  The  full  Coxmcil  meeting  will  be 
held  on  Jime  16-18, 1999.  The  Coimcil's 
Standing  Committees  will  meet  on  June 
15. 1999.  See  SUPPLEMENTARY 
INFORMATION  for  specific  times. 
ADDRESSES:  The  100th  Council  meeting 
will  be  held  at  the  Hibiscus  Ballroom. 
Ala  Moana  Hotel,  410  Atkinson  Road 
Honolulu,  HI;  telephone:  (808)  955- 
4811. 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St..  Suite  1400.  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

June  15, 1999 

7:30  a.m.  to  9:30  a.m. — ^Enforcement/ 
Vessel  Monitoring  System  (VMS) 

9:30  a.m.  to  11:30  a.m. — International 
Fisheries/Pelagics  Fisheries 

10:00  a.m.  to  11:30  a.m. — Bottomfish 
Fisheries 

1:00  p.m.  to  3:00  p.m. — ^Ecosystem  & 
Habitat 

1:30  p.m.  to  3:00  p.m. — Native  and 
Indigenous  Rights 

3:00  p.m.  to  4:00  p.m. — Precious 
Corals  Fisheries 

3:00  p.m.  to  4:00  p.m.  —  Crustaceans 
Fisheries,  and 

4:00  p.m.  to  6:00  p.m.  —  Executive/ 
Budget  &  Program. 

The  full  Council  will  meet  on  June  16. 
17  and  18. 1999,  from  8:30  a.m.  to  5:00 
p.m.,  each  day. 

June  16-18, 1999 

The  agenda  during  the  full  Coimcil 
meeting  will  include  the  items  here.  The 
order  in  which  agenda  items  will  be 
addressed  can  change.  The  Council  will 
meet  as  late  as  necessary  to  complete  its 
scheduled  business. 

1.  Introductions 

2.  Approval  of  Agenda 

3.  Approval  of  99th  Meeting  Minutes 

4.  Island  Reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Northern  Mariana  Islands  (NMI) 

5.  Enforcement 

A.  U.S.  Coast  Guard  enforcement 
activities 

'  B.  NMFS  enforcement  activities  and 
status  of  violations 

C.  Cooperative  agreements  for  Guam 

D.  Illegal  immigration  related  to  the 
foreign  fishing  fleet 

E.  Update  on  U.S.  Customs 
harassment  of  fishermen 

6.  VMS 

A.  Hawaii  VMS  report 

B.  Report  on  Marine  Fisheries 
Advisory  Committee  meeting 


C.  Report  on  Forum  Fisheries  Agency 
Monitoring,  Control  and  Surveillance 
Working  Group  Meeting 

D.  Advisory  Panel  recommendations 
regarding  VMS 

7.  Ecosystems  and  Habitat 

A.  Draft  Coral  Reef  Ecosystem  Fishery 
Management  Plan  (FMP),  including 
review  of  first  draft  and  representative 
maps  for  Essential  Fish  Habitat.  The 
Council  may  take  initial  action  to  select 
preferred  management  alternatives  for 
various  permit  requirements, 
prohibitions,  allowable  practices, 
marine  protected  areas  and  framework 
process;  preliminary  identification  of 
management  unit  species/taxa, 
management  unit  areas,  essential  fish 
habitat  and  habitat  areas  of  particular 
concern. 

B.  Scientific  and  Statistical 
Committee  (SSC)  reconunendations 

8.  Native  and  Indigenous  Rights 
issues 

A.  Marine  conservation  plans  for 
American  Samoa  and  Guam 

B.  Native  and  Indigenous  Rights 
Advisory  Panel  recommendations 
relating  to  an  amendment  to  the 
Endangered  Species  Act  so  that  a  take 
of  green  sea  tiirtles  for  cultural  purposes 
is  permitted  in  Hawaii,  American 
Samoa,  Guam  and  the  NMI;  set  aside  for 
Western  Pacific  Community 
Development  ^ograms  consisting  of  30 
Hawaii  longline  limited  access  permits 
and/or  20  percent  of  the  annual  harvest 
guideline  for  the  Northwestern 
Hawaiian  Islands  (NWHI)  lobster 
fishery;  and  an  amendment  to  the 
Magnuson-Stevens  Act  which  would 
require  that  representatives  of  the 
indigenous  peoples  of  the  Western 
Pacific  be  appointed  to  the  Coimcil. 

9.  Pelagic  FMP  issues 

A.  1st  quarter  reports  for  Hawaii  and 
American  Samoa  longline  fisheries 

B.  Akule  and  opelu  study 

C-.  Yellowfin  and  bigeye  tagging  in 
Hawaii 

D.  Council  authority  with  respect  to 
remote  Pacific  insular  areas 

E.  Issues  relating  to  shark  incidental 
catch  and  shark  finning/utilization  in 
the  Hawaii-based  longline  fishery 

F.  The  Council  will  assess  whether 
the  bottom  longline  gear  currently  being 
used  to  harvest  coastal  sharks  in  Hawaii 
is  detrimental  to  conservation  and 
management  efforts.  The  Council  may 
decide  to  proceed  with  further  action 
concerning  the  use  of  this  gear. 

G.  Albatross/longline  interactions  in 
the  Hawaii-based  longline  fishery, 
including  the  recommendations  fi-om 
the  1998  Blackfooted  Albatross 
Population  Dj^iamics  Workshop.  The 
Council  will  review  the  results  of  NMFS 
and  Council  longline-albatross 
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mitigation  projects  and  discuss  which 
mitigation  measures  are  most 
appropriate  for  the  Hawaii-based 
longline  fishery.  This  will  be  the  first 
meeting  imder  the  Coimcil's  two- 
meeting  framework  process  for 
implementing  "new  management 
measures."  While  final  action  will  not 
be  taken,  the  Coimcil  might  adopt  a 
preferred  alternative. 
H.  Turtle/longline  interactions; 
•  including  effective  alternatives  to 
mitigate  longline-tiulle  interactions  in 
the  Hawaii-based  longline  fishery 
I.  International  meetings 
J.  Recreational  fisheries  data  task  force 
K.  Final  action  on  Data  Regulatory 
Amendment.  The  Council  is  considering 
final  action  on  a  comprehensive  permit 
and  logbook  requirement  for  all  non- 
longline  vessels  harvesting  pelagic 
management  unit  species  in  the 
exclusive  economic  zone  waters  off 
Howland  Island,  Baker  Island,  Jarvis 
Island,  Johnston  Atoll,  Midway  Island, 
Kingman  Reef,  Palmyra  Atoll,  and  Wake 
Island.  Further,  vessels  holding  a 
Hawaii  longline  limited  access  or 
longline  general  permit  might  be 
required  to  submit  a  logbook  to  NMFS 
regardless  of  the  port  of  landing  in  the 
Pacific  re^on.  This  meeting  shall  serve 
as  a  public  hearing  for  th^'  proposed 
Council  action.  This  is  me  second 
Council  meeting  considering  this  "new 
measure"  imder  the  Pelagics  FMP's 
framework  procedure. 

L.  Pelagic  Advisory  Panel 
recommendations  relating  to 
enforcement  and  vessel  monitoring 
systems  on  domestic  and  foreign  fishing 
boats;  management  initiatives  for  the 
American  Seunoa  longline  fishery; 
international  management  of  txmas  in 
the  Central- West  Pacific  and  reduction 
of  bycatch  of  small  timas  in  Pacific 
piurse  seine  fisheries;  incidental  longline 
catches  of  bUlfish  and  use  of  archival 
tagging  for  management  data, 
management  of  shark  fishing  and 
marketing  of  shark  products,  pelagic 
fisheries  interactions;  use  of  circle 
hooks  to  reduce  bycatch  of  protected 
species  in  the  Hawaii  longline  fishery; 
economic  impact  analysis  of 
recreational  fisheries  in  the  Western 
Pacific  Region,  studies  on  effect  of  blue 
dyed  bait  on  longline  catch  rates. 

M.  Pelagic  Plan  Team 
recommendations 
N.  SSC  retcommendations 
10.  Bottomfish  FMP  issues 

A.  Overview  of  the  Northwestern 
Hawaiian  Islands  Mau  Zone  Umited 
entry  program 

B.  Hpomalu  Zone  permit  review 

C.  1998  draft  bottomfish  annual  report 
recommendations 


D.  Report  on  state  bottomfish 
management  in  Main  Hawaiian  Islands 
(MHI),  including  status  of  Federal  Hst  of 
overfished  stocks,  final  report  on  genetic 
stock  structxire  of  onaga  and  ehu, 
genetic  research  needs  for  hapu'upu'u 

E.  Plan  Team/ Advisory  Panel 
recommendations,  including  draft 
annual  report  recommendations, 
reconmiending  changes  to  the  Marine 
Mammal  Protection  Act  regarding  the 
fishermen  reporting  interactions  with 
marine  mammals  without  the  possibility 
of  self-incrimination. 

F.  SSC  recommendations 
11.  Precious  corals  FMP  issues 
A.  Recent  research  and  surveys  have 

provided  new  information  on  precious 
corals  in  the  waters  around  Hawaii, 
including  information  on  the  size  and 
condition  of  certain  classified  precious 
coral  beds,  potential  increases  in  fishing 
pressure  on  black  corals,  the  presence  of 
a  new  precious  coral  bed  near  French 
Frigate  Shoals  and  the  possible 
importance  of  precious  coral  beds  as 
foraging  areas  for  Hawaiian  monk  seals. 
Based  on  this  new  information,  the 
Council's  precious  corals  plan  team  and 
advisory  panel  have  recommended 
modifications  to  the  precious  corals 
FMP.  Possible  changes  in  the  FMP 
include  suspending  the  harvest  quota 
for  live  gold  coral  at  the  Makapu'u  Bed; 
redefining  live  precious  coral  as 
precious  coral  tiiat  has  live  coral  polyps 
or  tissue  and  redefining  dead  precious 
coral  as  precious  coral  that  no  longer 
has  any  live  coral  pol3rps  or  tissue; 
applying  size  limits  to  harvested  live 
coral  only;  implementing  a  minimum 
size  limit  for  black  coral;  prohibiting  the 
use  of  non-selective  gear  except  for 
scientific  research  activity;  prohibiting 
the  harvest  of  pink  coral  from  any 
established  or  conditional  bed  unless  it 
has  attained  a  minimiiTfi  height  of  10 
inches;  revising  the  boundaries  of 
Brooks  Bank;  increasing  the  annual 
harvest  quota  for  live  pink  coral  at 
Brooks  Bank;  suspending  the  harvest 
quota  for  live  gold  coral  at  Brooks  Bank; 
restricting  the  harvest  quota  for  all  types 
of  live  precious  coral  at  the  newly- 
discovered  bed  near  French  Frigate 
Shoals;  and  revising  the  fishing 
logbooks  to  require  additional 
information,  lliis  will  be  the  first 
meeting  imder  the  Council's  two- 
meeting  framework  process  for 
implementing  "new  management 
measures".  While  final  action  will  not 
be  taken,  the  Council  might  adopt  a 
preferred  alternative. 

B.  Proposed  changes  in  State  of 
Hawaii  regulations 

C.  Plan  Team/ Advisory  Panel 
recommendations 

D.  SSC  recommendations 


12.  Crustaceans  FMP  issues  (NWHI 
lobster  fishery) 

A.  1998  Draft  Annual  Report 

B.  NWHI  1999  harvest  guidelines  and 
data  collectors 

C.  NMFS  tagging  research  on  NWHI 
lobster  stocks 

D.  Necker  Island  Refuge  Boundary 

E.  Plan  Team/Advifeory  Panel 
recommendations 

F.  SSC  recommendations 

13.  Program  Plaiuiing 

A.  Review  of  Pelagic  Fisheries 
Research  Program  Terms  of  Reference 

B.  Disapproval  of  American  Samoa 
Area  Closure 

C.  Addressing  disapproved  sections  of 
Council's  Sustainable  Fisheries  Act 
amendment  related  to  bycatch, 
overfishing  and  fishing  commimities 

D.  Program  planning  document 

E.  Magnuson-Stevens  Act 
amendments 

F.  Advisory  Panel  Chairman  Outreach 
Plan 

G.  Marine  Fisheries  Advisory 
Committee  Meeting 

H.  Carbon  monoxide-treated  tmia 
update 

I.  Western  Pacific  Fisheries 
Information  Network 

J.  SSC  recommendations 

14.  Administrative  Matters 

A.  Administrative  reports 

B.  Statement  of  Organizational 
Practices  and  Procedures 

C.  Appointments  to  advisory  bodies 

D.  Meetings  and  workshops 

E.  101st  Council  Meeting 

F.  Advisory  Panel  recommendations 

G.  Standing  Committee 
recommendations 

15.  Other  Business 
Although  other  isues  not  contained  in 

this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  May  20, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
(FR  Doc.  99-13664  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  033099C] 

Notice  of  Availability  of  Draft  Stocit 
Assessment  Reports 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  NMFS  has  revised  the  Alaska, 
Atlantic,  and  Pacific  marine  mammal 
stock  assessment  reports  in  accordance 
with  t^e  Marine  Mammal  Protection  Act 
(MMPA).  Draft  revised  1999  reports  are 
available  for  public  review  and 
comment. 

DATES:  Ck)mments  must  be  received  by 
August  26. 1999. 

ADDRESSES:  Send  requests  for  printed 
copies  of  the  draft  Reports  to:  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3226,  Attn:  Stock  Assessments.  Copies 
of  the  regional  reports  may  also  be 
requested  from  Douglas  P.  DeMaster, 
Alaska  Fisheries  Science  Center  (F/ 
AKC),  NMFS,  7600  Sand  Point  Way,  NE 
BIN  15700,  Seattle,  WA  98115-0070 
(Alaska);  Richard  Merrick,  Northeast 
Fisheries  Science  Center,  166  Water  St., 
Woods  Hole,  MA  02543^  (Atlantic);  and 
Irma  Lagomarsino,  Southwest  Regional 
Office  (F/SW03),  NMFS,  501  West 
Ocean  Boulevard,  Long  Beach,  CA 
90802-4213  (Pacific).  Electronic  copies 
of  the  reports  can  be  found  at  http:// 

www.nmfs.gov/prot res/mammals/ 

sa rep/sar.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Eisele,  Office  of  Protected 
Resources,  NMFS,  at  (301)  713-2322, 
Douglas  P.  DeMaster  (206)  526-4045, 
regarding  Alaska  regional  stock 
assessments;  Irma  Lagomarsino,  (310) 
980-4020,  regarding  Pacific  regional 
stock  assessments;  or  Richard  Merrick, 
(508)  495-2311.  or  Steven  Swartz,  (305) 
361—4487,  regarding  Atlantic  regional 
stock  assessments. 

SUPPLEMENTARY  INFORMATION:  Section 
117  of  the  MMPA  (16  U.S.C.  1361  et 
seq.)  requires  NMFS  and  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  to  prepare 
stock  assessments  reports  for  each  stock 
of  marine  mammals  that  occurs  in 
waters  under  the  jurisdiction  of  the 
United  States.  These  reports  contain 
information  regarding  the  distribution 
and  abimdance  of  the  stock,  population 


growth  rates-  and  trends,  estimates  of 
annual  human-caused  mortality  from  all 
sources,  descriptions  of  the  fisheries 
with  which  the  stock  interacts,  and  the 
status  of  the  stock. 

The  MMPA  also  requires  NMFS  and 
FWS  to  review  these  reports  annually 
for  strategic  stocks  of  marine  mammals 
and  at  least  every  3  years  for  stocks 
determined  to  be  non-strategic.  NMFS. 
in  conjimction  with  the  Alaska, 
Atlantic,  and  Pacific  Scientific  Review 
Groups,  has  reviewed  the  MMPA  status 
of  marine  mammal  stocks,  and  has 
revised  reports  for  which  significant 
new  information  was  available.  Tables 
1-3  contain  lists  of  all  the  stock 
assessment  reports  which  NMFS  has 
revised.  Tables  1-3  also  detail  changes 
that  have  been  made  to  their  estimated 
abimdance,  human-caused  mortality,  or 
other  relevant  items.  NMFS  solicits 
public  comments  on  these  draft  revised 
Alaska,  Atlantic,  and  Pacific  reports. 

NMFS  has  chosen  to  label  these 
reports  the  1999  Stock  Assessment 
Reports,  as  the  intent  is  to  finalize  and 
publish  these  reports  in  1999.  It  should 
be  noted  that  the  previous  reports, 
labeled  the  1998  Stock  Assessment 
Reports,  were  finalized  on  February  19, 
1999  (64  FR  8323). 

Alaska  Stocks 

NMFS.  in  conjimction  wth  the 
Alaska  Scientific  Review  Group, 
reviewed  information  available  for  all 
strategic  stocks  of  Alaska  marine 
mammals  under  its  authority,  as  well  as 
for  several  other  stocks.  A  total  of  13  of 
the  33  Alaska  stock  assessment  reports 
were  revised  for  1999  (Table  1).  Most 
proposed  changes  to  the  stock 
assessment  reports  incorporate  new 
information  into  mortality  estimates. 
The  revised  stock  assessment  reports 
include  western  U.S.  Steller  sea  lions, 
eastern  U.S.  Steller  sea  lions,  all  five 
beluga  whale  stocks  (Cook  Inlet,  Bristol 
Bay.  Eastern  Bering  Sea,  Eastern 
Chukchi  Sea,  and  Beaufort  Sea),  western 
North  Pacific  humpback  whales,  central 
North  Pacific  humpback  whales.  Baird's 
beaked  whales,  Stejneger's  beaked 
whales,  and  Cuvier's  beaked  whales.  In 
addition,  the  stock  assessment  report  for 
the  Eastern  North  Pacific  transient  killer 
whale  stock  was  revised  and  moved  to 
the  Pacific  region  document.  The  new 
information  on  abundance  and  mortality 
did  not  change  the  status  (strategic  or 
not)  of  any  of  these  13  Alaska  stocks 
relative  to  the  last  time  the  respective 
stock  assessment  report  was  revised 
(1996  or  1998). 

Fishery  mortality  sections  in  the 
revised  reports  have  been  updated  to 
include  observer  program,  fisher  self- 
reporting,  and  stranding  data  through 


1997,  where  possible.  Similarly, 
subsistence  harvest  information  through 

1997  has  been  included  for  those  stocks 
which  are  taken  by  Alaska  Natives  for 
subsistence  purposes.  New  abundance 
estimates  are  available  and  have  been 
included  in  the  revised  assessments  for 
two  stocks:  western  U.S.  Steller  sea 
lions  and  Cook  Inlet  beluga  whales. 
New  Potential  Biological  Removal  level 
(PBR)  estimates  have  been  calculated  for 
those  stocks  having  new  abundance 
estimates. 

Atlantic  Stocks 

The  1999  Atlantic  stock  assessment 
reports  (including  the  Gulf  of  Mexico) 
were  prepared  by  staff  of  the  Northeast 
Fisheries  Science  Center  and  Southeast 
Fisheries  Science  Center.  NMFS  staff 
presented  the  Reports  at  the  November 

1998  meeting  of  the  Atlantic  Scientific 
Review  Group  and  subsequent  revisions 
were  based  on  their  contributions  and 
constructive  criticism. 

Major  revisions  and  updating  of  the 
stock  assessment  reports  were 
completed  only  for  Atlantic  Coast 
strategic  stocks  and  Atlantic  Coast  and 
Gulf  of  Mexico  stocks  for  which 
significant  new  information  was 
available.  The  stock  definitions  were 
changed  for  four  Atlantic  stocks  (Sei 
whale;  gray,  harp  and  hooded  seal) 
based  on  stock  area  definitions  used  by 
intOTnational  scientific  organizations 
(i.e.,  the  International  Whaling 
Commission  and  the  International 
Coimcil  for  Exploration  of  the  Sea). 

Table  2  contains  a  summary,  by 
species,  of  the  information  included  in 
the  stock  assessments,  and  also 
indicates  those  assessments  that  have 
been  revised  since  the  1998  publication. 
A  total  of  31  of  the  60  Atlantic  and  Gulf 
of  Mexico  stock  assessment  reports  were 
revised  for  1999.  Most  proposed 
changes  incorporate  new  information 
into  mortality  estimates.  The  revised 
stock  assessment  reports  include  14 
strategic  and  17  non-strategic  stocks. 
Information  on  human  interactions 
(fishery  and  ship  strikes)  between  the 
North  Atlantic  right  whale.  North 
Atlantic  humpback  whale,  and 
Canadian  east  coast  minke  whale  stocks 
were  re-reviewed  and  updated.  Further, 
the  status  of  three  western  North 
Atlantic  stocks  (Atlantic  spotted 
dolphin,  pantropical  spotted  dolphin, 
and  dwarf  sperm  whale)  were  changed 
to  non-strategic  because  the  5-year 
(1993-1997)  mean  annual  mortalities  in 
fishing  operations  were  below  PBR. 
Conversely,  the  western  North  Atlantic 
stock  of  long-finned  pilot  whale  was 
changed  to  strategic. 
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Padfic  Stocks 

NMFS  reviewed  new  information 
pertaining  to  the  status  of  all  stocks 
within  the  Pacific  Region  (including 
Hawaii)  and,  in  consultation  with  the 
Pacific  Scientific  Review  Group, 
decided  that  there  was  sufficient  new 
information  to  warrant  the  revision  of 
assessment  reports  for  11  stocks  (Table 
3).  The  draft  stock  assessment  reports 
for  1999  include  four  written  by  staff  of 
the  National  Marine  Mammal 
Laboratory:  Oregon  and  Washington 
Coast  Harbor  Porpoise,  Inland 
Washington  Harbor  Porpoise,  Eastern 
North  Pacific  Southern  Resident  Killer 
Whale  and  Eastern  North  Pacific 
Transient  Killer  Whale.  The  Southwest 
Fisheries  Science  Center  personnel 
prepared  stock  assessments  for  the 
following  seven  stocks:  Hawaiian  Monk 
Seal,  Central  Cafifomia  Harbor  Porpoise, 
Northfc-n  California  Harbor  Porpoise, 
Eastern  North  Pacific  Offshore  Killer 
Whale,  California/Oregon/  Washington 
Short-finned  Pilot  Whale,  California/ 
Oregon/Washington  Sperm  Whale,  and 
Califomia/Oregon/Washington-Mexico 
Humpback  Whale. 


hi  the  draft  1999  stock  assessment 
reports,  fishery  mortality  sections  have 
been  updated  to  include  information  on 
fishery  mortahty,  fisher  self-reporting, 
and  stranding  data  through  1997,  where 
possible.  New  abimdance  estimates  are 
available  and  have  been  included  for  10 
of  the  11  stocks.  Additional  information 
on  historic  whaling  has  been  included 
for  sperm  whales,  and  several 
distribution  maps  have  been  revised  to 
include  survey  data  through  1996  and  to 
exclude  data  from  the  1970s  and  early 
1980s  that  are  now  considered  outdated. 
The  recovery  factor  was  revised  for  four 
stocks  (central  California  harbor 
porpoise,  California/Oregon/ 
Washington  short-finned  pilot  whale, 
eastern  North  Pacific  soudiem  resident 
killer  whale  and  eastern  North  Pacific 
transient  killer  whale).  The  previous 
Califomia/Oregon/Washington  Killer 
Whale  stock  has  been  eliminated,  based 
on  new  information  on  stock  structure 
of  eastern  North  Pacific  killer  whales. 
The  animals  from  this  stock  have  now 
■  been  divided  among  two  other  stocks: 
(1)  The  existing  Eastern  North  Pacific 
Transient  stock,  whose  range 
description  has  been  expanded 
southward  to  include  California,  and  (2) 


a  new  'Eastern  North  Pacific  OfEshore' 
stock,  ranging  bom  Southeast  Alaska  to 
California.  The  Eastern  North  Pacific 
Transient  Killer  Whale  stock,  which  was 
previously  published  in  the  stock 
assessment  reports  for  the  Alaska 
Region,  has  also  been  moved  and  is  now 
included  with  the  1999  Pacific  Region 
reports. 

There  were  no  changes  in  the  status 
of  any  of  the  11  Pacific  Region  stocks, 
with  four  remaining  strategic  and  seven 
non-strategic.  The  four  strategic  stocks 
include  three  stocks  of  endangered 
species  that  are  automatically 
considered  strategic,  and  the  California/ 
Oregon/  Washington  short-finned  pilot 
whale,  for  which  a  take  reduction  plan 
has  been  implemented. 

New  information  may  become 
available  during  the  comment  period  for 
these  draft  stock  assessment  reports. 
This  new  information  may  be 
incorporated  into  final  stock  assessment 
reports  without  additional  public 
review  and  comment  if  incorporation  of 
the  new  information  does  not  change 
the  status  of  the  affected  stock  (e.g., 
strategic  to  non-strategic). 
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Table  l--list  of  Alaska  Marine  Mammal  Stocks  Which  Have  Revised 
1999  Stock  Assessment  Reports. 


Spcdcs 

Stock  Area 

1 

NMFS 
Center 

Nmin 

Rmai 

Fr 

PBR 

Total 

Annual 

Mortality 

Annual 

Fish. 

MortaUty 

Strategic 
Status 

Steller  sea  lion 

Western  US    , 

AKC 

38,067 

0.12 

0.10 

350 
228 

444 
442 

92 
30 

Y 

Steller  sea  lion 

Eastern  US 

AKC 

30,403 

0.12 

0.75 

1,368 

19 

4* 
16 

Y 

Beluga  whale 

Beaufort  Sea 

AKC 

32,453 

0.04 

1.0 

649 

4«0 

184.0 

0.0 

N    . 

Beluga  whale 

Eastern 
Chukchi  Sea   . 

AKC 

3,710 

0.04 

1.0 

74 

54 
68 

0.0 

N 

Beluga  whale 

Eastern 
Bering  Sea 

AKC 

6,439 

0.04 

1.0 

129 

122 

0.0 

N 

Beluga  whale 

Bristol  Bay 

AKC 

1,316 

0.04 

1.0 

26 

20 
19 

1 

N 

Beluga  whale 

Cook  Inlet 

AKC 

273 

0.04 

0.5 

44 
2.7 

87 

0.0 

Y 

Baird's  beaked 
whale 

Alaska 

AKC 

N/A 

0.04 

0.5 

N/A 

0.0 

0.0 

N 

Cuvier's  beaked 
whale 

Alaska 

1 

AKC 

N/A 

0.04 

0.5 

N/A 

0.0 

0.0 

N 

Stejneger's 
beaked  whale 

Alaska 

AKC 

N/A 

0.04 

OS 

N/A 

0.0 

0.0 

N 

Humpback  whale 

Western  North 
Pacific 

AKC 

394 

0.04 

0.1 

0.7 

0.2 

0.2 

Y 

Humpback  whale 

Central  North 
Pacific 

AKC 

3,698 

0.04 

0.1 

7.4 

4^ 
1.4 

hi 
1.0 

Y 
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Table  2 --list  of  Atlantic  Marine  Mammal 
1999  Stock  Assessment  Reports. 


Stocks  Which  Have  Revised 


Species 

1     Stock  Area 

NMFS       Ni^B 

,  Crater  1 

1 

Rnax 

______ 

0.12 

Fr          PBR 
_      

1.0         I.8S9 

Total 
i      Auul 
Mortality 

89» 
934 

Auul 

Fish. 
Mortality 

Strategic 
Sutu 

Haiborseal 

Western  Nordi 
Adantic 

NEC 

30,990 

«99 

934 

Gray  seal 

Western  North 
Adantic 

NEC 

NA 

N/A 

Mi 

NA 
N/A 

NA 
N/A 

422 

NA 

N/A 

44 
70 

44 

70 

N 

N 

Haipseal 

Ilk^M^H^^ 

NEC 

394 

394 

1  WyRUW\J9l 

Western  Nord) 

Adantic 

N/A 

N/A 

N/A 

N/A 

5.6 

Hooded  seal 

NEC 

5.6 

N 

Western  North 

Adandc 

Haibor  potpoise 

Gulf  of 

Maine/Bay  of 

Fundy 

NEC 

48,289 

0.04 

0.5 

483 

1.895 

1.895 

Y 

Risso's  dolphin 

Adantic  white- 
sided  dolphin 

Western  Nordi 
Adantic 

Western  Nordi 
Adantic 

NEC 
NEC 

11,140 
19.196 

0.04 
0.04 

0.48 
0.48 

44+ 
107 

4% 

184 

4«:^ 

7.2 

24« 
291 

4«:3- 

7.2 

N 

24« 
291 

Y 
Y 

Common 
dolphin 

Western  North 
Adantic 

NEC 

16,060 

0.04 

0.48 

4^ 
154 

247 
780 

247 
780 

Atlantic  spotted 
dolpUn 

Western  Nordi 
Adantic 

NEC 

1.617' 

0.04 

0.5 
0.5 
0.5 

16 

4^:9 

9.9' 

9.9* 

N 

Pantropical 
spotted  dolphin 

Western  Nord) 
Adantic 

NEC 
NEC 

1,617' 
8,794» 

0.04 
0.04 

'      16 
88 

49:9 

9.9' 
10 

49:9 

9.9' 

S% 
10 

¥ 

N 

N 

Botdenose 
dolphin 

Western  Nmth 
Adantic, 
t>fishore 

Botdenose 
dolphin 

Western  North 
Adantic, 

SEC 

2,482 

0.04 

0.5 

25 

29 

29 

Y 

coasttl 

Dwarf  spenn 
whale 

Western  Nwdi 
Adantic 

SEC 

N/A 

0.04 

N/A 

N/A 

04 
0.0 

0:2 

0.0 

¥ 

N 

Pygmy  spenn 
whale 

Westeni  Nordi 
Adantic 

SEC 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 
Y 

Cuvier's  beaked 
whale 

Western  Nordi 
Adantic 

NEC 

895* 

0.04 

0.5 

8.9 

9.7 

9.7* 

Mesoplodon 

Western  North 
Adantic 

NEC 

895* 

0.04 

0.5 

8.9 

" 

9.7* 

Y 
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Species 

Pilot  whale, 

long-finned 

fGlobiccohala 

sp.) 

Stock  Area 

Western  North 
Atlantic 

NMFS 
Center 

NEC 

Nmin 

4,968* 

457 

1 

RUM 

0.04 
0.04 

Fr 

0.48 
0.48 

PBR 

48 
4.4 

Total 

Annual 

Mortality 

a 

87 
87 

Annual 

Fish. 

Mortality 

a 

87' 

a 

87' 

Strategic 
Sutus 

N 
Y 

Y 

Pilot  whale, 
short-finned 

Western  North 
Atlantic 

NEC 

Sperm  whale 

Atlantic 

NEC 

1,617 

0.04 

0.1 

3.2 

0.00 

0.00 

Y 

North  Atlantic 
right  «4iale 

Western  North 
Atlantic 

NEC 

295 

0.025 

0.1 

0.4 

hi 

1.8 

1.0» 

Y 

Humpback 
whale 

Western  North 
Atlantic 

NEC 

10,019 

0.065 

0.1 

32.6 

«7? 

5.4 

4.4» 

Y 

Fin  whale 

Western  North 
Atlantic 

NEC 

1,704 

0.04 

0.1 

*:4 

3.6 

0.5 

0.20 

Y 

Sei  whale 

Scotia 

NEC 

N/A 

0.04 

0.1 

N/A 

0.00 

0.00 

Y 

Minke  whale 

Canadian  east 
coast 

NEC 

2,145 

0.04 

0.5 

21 

5.8 

4.8 

N 

Blue  whale 

Western  North 
Atlantic 

NEC 

N/A 

0.04 

0.1 

N/A 

0.00 

0.00 

Y 

Bottlenose 
dolphin 

Gulf  of  Mexico 

bay,  sound,  and 

estuarine 

SEC 

3.933 

0.04 

0.5 

39.7 

N/A 

N/A 

Y 

Dwarf  sperm 
whale 

Northern  Gulf 
of  Mexico 

SEC 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 

Pygmy  sperm 
whale 

Northern  Gulf 
of  Mexico 

SEC 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

¥ 

N 

1.  Thi.s  value  includes  either  or  both  of  Stenella  frontalis  or  Stenella  attenuata. 

2.  Mortality  data  are  not  separated  by  species;  therefore,  species-specific  estimates  are  not  available.  The  mortality 
estimate  represents  both  Atlantic  and  Pantropical  spotted  dolphins. 

3.  Estimates  may  include  sightings  of  the  coastal  form. 

4.  This  estimate  includes  Cuvier's  beaked  whales  and  Mesoplodon  spp.  beaked  whales. 

5.  This  is  the  average  mortality  of  beaked  whales  (Mesoplodon  spp.)  based  on  5  years  of  observer  data.  This 
annual  mortality  rate  includes  an  unknown  number  of  Cuvier's  beaked  whales. 

6.  This  estimate  may  include  both  long-finned  and  short-finned  pilot  whales. 

7.  Mortality  data  arc  not  separated  by  specaes;  therefore,  species-specific  estimates  are  not  available.  This  mortality 
estimate  represents  both  long-finned  and  short-finned  pilot  whales. 

8.  This  is  the  average  mortality  of  right  whales  based  on  5  years  of  observer  data  (0.0)  and  additional  fishery  impact 
records  (1.0). 

9.  This  is  the  average  mortality  of  humpback  whales  based  on  5  years  of  observer  data  (0.6)  and  additional  fishery 
impact  records  (3.8). 
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Table   3 --list   of   Pacific  Marine  Mammal   Stocks  Which  Have  Revised 
1999   Stock  Assessment   Reports. 


Species 

Stock  Area 

NMFS 
Ceatcr 

NmiB 

1 

Rmax 

1 

i      Fr 

i 
PBR 

Total 

Aunal 

Mortality 

Auul 

Flsk. 

Mortality 

Strategic 
Statn 

Monk  seal 

Hawaii 

SWC 

1,423 

i     0.07 

0.1 

1 
1 

4« 
j     5.0' 

N/A 

N/A 

Y 

Harbor  porpoise 

Central 
California 

SWC 

1 

4,172 

0.04 

0.50 

1    a» 

1      42 

1 

44 
24 

!         44 
24 

N 

Harbor  porpoise 

1       Northern 
California 

SWC 

8,061 

0.04 

0.5 

;      81 

0.0 

0.0 

N 

Harbor  porpoise 

Oregon/ 

Washington 

Coast 

AKf 

1 . 

32,769 

0.04 

0.5 

220 
328 

12 

12 

N 

Harbor  porpoise 

Inland 
Washington 

AKC 

2,545 

0.04 

0.4 

20 

4« 

15 

4* 

15 

N 

Killer  whale 

Eastern  North 

Pacific 

Transient 

AKC 

4^ 
336 

0.04 

0:* 

0.45 

■ 

2:0 

3.0 

OtS 
2.0 

2.0 

N 

Killer  whale 

Eastern  North 

Pacific 

OfEshore 

SWC 

209 

0.04 

0.5 

2.1 

0.0 

0.0 

i 
i 

N 

Killer  whale 

Eastern  North 

Pacific 

Southern 

Resident 

AKC 

96 
89 

0.04 

4t« 
0.5 

0.9 

0.0 

0.0 

i 

^ 
f 

1 

N 

Short-finned 
pilot  whale 

California/ 
Oregon/       ! 
Washington 

SWC   1 

i 

?4i- 

717      i 

0.04 

1 

0^ 
0.48     ! 

*:9 

6.9 

]3 

13 

Y 

Sperm  whale 

i. 

California/     j 

Oregon/        j 

Washington     ! 

SWC 

1 

1 

992      i 

1 

0.04 

O.I 

2.0 

4:$ 

3.0 

4:* 

3.0 

Y 

Humpback 
whale 

L 

California/ 
Oregon/ 
Washington  - 
Mexico        i 

SWC 

i 

563 
802 

i 

i 
1 

0.04 

0.1 

0.8 

4t« 
2.0 

4t2 
1.4 

Y 

^The  Endangered  Species  Act   takes  precedence   in  the  management  of  this  species 
and,   under  the  Act,    allowcOsle  take  is  zero. 


Dated:  May  14, 1999. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-13433  Filed  5-27-99;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  William  Ward, 
(202)  606-5000,  extension  375. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (202)  565-2799 
between  8:30  a.m.  and  5:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  D.C.  20503,  (202)  395- 
7316,  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Generic  Customer  Survey 
Clearance  Request. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Current  and  future 
grantees  and  subgrantees  of  the 


Corporation,  members  of  the  service 
programs  operated  by  these  grantees  and 
subgrantees,  and  members  of  the 
communities  receiving  services  from 
these  service  programs. 

Total  Respondents:  18,000. 

Frequency:  Annually. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  9,000  hours. 

Total  Annualized  Capital/startup 
costs:  None. 

Total  Annualized  Burden  Costs: 
None. 

Description:  The  Corporation's  annual 
performance  plans  for  fiscal  year  1999 
and  2000  set  performance  goals  for 
AmeriCorps,  Learn  and  Serve  America, 
and  the  National  Senior  Service  Corps. 
Included  in  the  plans  for  each  program 
are  two  types  of  customer  surveys.  One 
type  is  the  customer  satisfaction  survey. 
Our  Fiscal  2000  Performance  Plan 
provides  this  description: 

Customer  Satisfaction  Surveys.  The 
Corporation's  programs  have  many 
customers:  program  participants, 
grantees,  commiuiity  residents  receiving 
services,  local  and  state  governments, 
and  others.  Gathering  their  perspectives 
on  how  well  the  Corporation  is  meeting 
their  needs  is  an  essential  part  of  its 
commitment  to  continuous  quality 
improvement.  Targeted  customer 
satisfaction  surveys  will  be  conducted 
annually,  emphasizing  how  well  the 
Corporation  goes  about  its  business  of 
serving  direct  customers:  the  grantees 
and  program  participants. 

The  information  from  these  surveys 
will  be  used  to  refine  and  improve  the 
management  of  our  programs  so  that  we 
can  better  serve  our  grantees, 
subgrantees,  and  the  participants  in  the 
service  programs  they  operate. 
Moreover,  we  will  be  reporting  each 
year  to  Congress,  the  results  of  these 
surveys  as  part  of  our  aimudl 
performance  report.  The  Corporation's 
annual  performance  plan  includes 
specific  measures  derived  from  the 
proposed  customer  satisfaction  surveys. 

The  second  type  of  customer  survey 
covered  under  this  request  for  clearance 
is  the  community  impact  rating  survey. 
The  Fiscal  2000  Performance  Plan 
provides  this  description: 

Community  Impact  Ratings.  This 
method  assesses  Uie  impact  of  national 
service  programs  on  the  conunimities 
and  organizations  in  which  members 
serve.  This  assessment,  or  rating, 
consists  of  a  survey  of  important 
community  representatives.  These 
informants  should  have  first-hand 
knowledge  of  the  quality  and  impact  of 
the  service  work  performed  by  members 
of  national  service  programs.  Each  local 


program  nominates  a  small  number  of 
community  representatives.  These 
representatives  are  not  employees  of  the 
grantee  or  the  local  program.  "They  could 
be  professionals  working  in  the  same 
setting  as  national  service  participants. 
The  local  program  will  have  the  option 
of  referring  to  a  list  of  typical 
community  institutions  suggested  by  the 
.Corporation  they  should  try  to  include 
in  their  roster  of  nominees.  The 
Corporation  would  build  a  roster  from 
the  list  of  nominees. 

The  Corporation  is  seeking  approval 
to  conduct  a  series  of  customer  surveys 
under  an  internal  clearance  process 
requiring  no  more  than  10  days.  These 
surveys  are  required  to  fulfill  the  above 
stated  requirements.  Over  the  course  of 
the  next  several  months,  we  will  be 
designing  and  implementing  customer 
satisfaction  surveys  and  community 
impact  rating  surveys  for  each  of  our 
program  activities.  These  include: 
AmeriCorps  (State  and  National,  VISTA, 
and  the  National  Civilian  Commxmity 
Corps),  Learn  and  Serve  America  (K-12, 
Higher  Education,  and  Commimity- 
based  programs)  and  the  National 
Senior  Service  Corps  (Retired  and 
Senior  Volunteer  Program,  Foster 
Grandparent  Program,  and  the  Senior 
Companion  Program).  The  results  of 
these  surveys  will  be  reported  in  oiur 
annual  performance  reports  to  Congress, 
beginning  in  March  2000. 

Dated:  May  24,  1999. 
Thomas  L.  Bryant, 
Associate  General  Counsel. 
(FR  Doc.  99-13633  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  605&-2S-4J 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  the 
Department  of  Education  (ED)  and  the 
DoD  that  their  records  are  being 
matched  by  computer.  The  record 


subjects  are  ED  delinquent  debtors  who 
may  be  current  or  former  Federal 
employees  receiving  Federal  Salary  or 
benefit  payments  and  who  are  indebted 
and  or  delinquent  in  their  repayment  of 
debts  owed  to  the  United  States 
Government  under  programs 
administered  by  the  ED. 
DATES:  This  proposed  action  will 
become  effective  Jime  28, 1999,  and  the 
matching  may  commence  unless 
changes  to  the  program  are  required  due 
to  public  comment  or  by  Congressional 
or  by  the  Office  of  Management  and 
budget  objections.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  At  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DoD  and  ED  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  ihe  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  )rield 
the  identity  and  location  of  debtors 
within  the  Federal  Government  so  that 
ED  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procediu-es.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  ED  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the 
Department  of  Education  Federal 
Employee  Salary  Offset  Coordinator, 
400  Maryland  Avenue,  SW,  ROB  3 
Room  5114,  Washington,  DC  20202- 
5320. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a{r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
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submitted  on  May  11, 1999,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR6427). 

Dated:  May  21, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  DEPARTMENT  OF 
EDUCATION  AND  THE  DEPARTMENT 
OF  DEFENSE  FOR  DEBT  COLLECTK)N 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Department  of 
Education  (ED)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  ED  is 
the  source  agency,  i.e.,  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Puiposeo/t/iemafc/j;  The  purpose 
of  the  match  is  to  identify  and  locate 
any  matched  Federal  personnel, 
employed,  serving  or  retired,  who  owe 
delinquent  debts  to  the  Federal 
Government  under  certain  programs 
administered  by  ED.  ED  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  imder  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended,  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  ED  of  the  military  service/employing 
agency  in  the  case  of  military  personnel 
(either  active,  reserve  or  retired)  and 
current  non-postal  civilian  employees, 
and  to  the  Office  of  Personnel 
Management  in  the  case  of  retired  non- 
postal  civilian  employees,  to  apply 
administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  103-134,  section  31001); 
31  U.S.C.  Chapter  37.  Subchapter  I 
(General)  and  Subchapter  II  (Claims  of 
the  United  States  Government);  31 


U.S.C.  3711,  Collection  and 
Compromise;  31  U.S.C.  3716, 
Administrative  Offset;  5  U.S.C.  5514, 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135.  Under 
Secretary  of  Defense  (Comptroller); 
section  101(1)  of  Executive  Order  12731; 
4  CFR  101.1-105.5,  Federal  Claims 
Collection  Standards;  5  CFR  550.1101  - 
550.1108  Collection  by  Offset  from 
Indebted  Government  Employees 
(0PM);  34  CFR  part  30  -  Debt  Collection 
and  part  312  -  Salary  Offset  for  Federal 
Employees  who  are  Indebted  to  the 
United  States  Under  Programs 
Administered  by  the  Sec^tary  of 
Education.  ED's  authorization  to  collect 
through  salary  offset  is  covered  by  the 
Higher  Education  Act  of  1965,  as 
amended  (Pub.  L.  89-329). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  imder  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

ED  will  use  personal  data  from  record 
system  identified  as  18-40-0024.  entitled 
'TiUe  IV  Program  Files,'  last  published 
in  the  Federal  Register  at  59  FR  17351 
on  April  12, 1994. 

DOD  will  use  personal  data  from  the 
record  system  identified  as  S322.ll 
DMDC,  entiUed  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  at  61 
FR  32779  on  June  25, 1996. 

E.  Description  of  Computer  Matching 
Program:  ED,  as  the  source  agency,  will 
provide  DMDC  with  an  electronic  file 
which  contains  the  names  of  delinquent 
debtors  in  programs  ED  administers. 
Upon  receipt  of  the  electronic  file  of 
debtor  accoimts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  ED  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DoD, 
OPM,  OMB,  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members  both 
active  and  retired.  The  'hits'  or  matches 
will  be  furnished  to  ED.  ED  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
electronic  reply  file  are  consistent  with 
ED's  source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  ED  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 
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The  electronic  file  provided  by  ED 
will  contain  data  elements  on 
approximately  3.7  million  delinquent 
debtors. 

The  DMDC  computer  data  base 
contains  approximately  4.8  million 
records  of  active  duty  and  retired 
military  members  including  the 
Reserves  and  Guard  and  approximately 
3.1  million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  the  mandatory  30  day 
period  for  public  comment  has  expired 
and  if  no  objections  are  raised  by  either 
Congress  or  the  Office  of  Management 
and  Budget  within  40  days  of  being 
notified  of  the  proposed  match,  the 
computer  matching  ptogram  becomes 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  at  a 
mutually  agreeable  time  on  a  six  month 
basis.  By  agreement  between  ED  and 
DoD,  the  matching  program  will  be  in 
effect  and  continue  for  18  months  with 
an  option  to  extend  for  12  additional 
months  unless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington. 
VA  22202-4502.  Telephone  (703)  607- 
2943. 

(FR  Doc.  99-13443  Filed  5-27-99;  8:45  am) 
BtLUNQ  CODE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  record  systems. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  June  28, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  253X,  Fbrt  Behdor.  VA  22060- 

«2n. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  bom  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  changes 
to  the  system  of  records  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  system  being 
amended  is  set  forth  below,  as  amended, 
published  in  its  entirety. 

Dated:  May  19. 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

8322.09  DMDC 

SYSTEM  NAME: 

Joint  Duty  Assignment  Management 
Information  System  (February  22, 1993, 
58  FR  10854). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Manpower  Data  Center,  DoD 
Center,  Oracle/UNIX  Computer  Center, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771.' 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  'promotion  board  records'  from 
entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  136,  Under  Secretary  of  Defense 
for  Personnel  and  Readiness;  10  U.S.C. 
667,  Joint  Officej  Management;  Aimual 
Report  to  Congress;  and  E.O.  9397 
(SSN).' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  by  the  use  of  locks, 
guards,  and  administrative  procedures. 
Access  to  personal  information  is 
limited  to  those  who  require  the  records 
ta  the  perfotmanoe^  thisir  official 
duties.  Access  to  personal  infoim^on 


is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically.' 


S322.09  DMDC 


SYSTEM  NAME: 


Joint  Duty  Assignment  Management 
Information  System. 

SYSTEM  LOCATION: 

Defense  Manpower  Data  Center,  DoD 
Center,  Oracle/UNIX  Computer  Center, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  IN  THE  SYSTEM: 

All  active  duty  officers  who  are 
serving  or  have  seryed  in  billets 
designated  as  joint  duty  assignment 
positions;  are  attending  or  have 
completed  joint  professional  military 
education  schools;  are  joint  specialty 
officers  or  nominees. 

*  ■ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  information  on  billets  includes 
service,  unit  identification  code,  normal 
tour  length,  rank,  job  title,  skill  and 
critical  billet.  Information  on 
individuals  includes  social  security 
number,  joint  duty  qualification, 
departure  reason,  joint  professional 
military  education  status,  service, 
occupation,  sex,  date  of  rank  and  duty 
station. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136,  Under  Secretary  of 
Defense  for  Personnel  and  Readiness;  10 
U.S.C.  667,  Joint  Officer  Management; 
Annual  Report  to  Congress;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  allow  the  Department  of  Defense  to 
monitor  Joint  Duty  Assignment 
positions  and  personnel  and  to  report  to 
the  Congress  as  required  by  Title  IV, 
Chapter  38,  Section  667  (Annual  Report 
to  Congress)  of  the  DoD  Reorganization 
Act  of  1986;  Pub.  L.  99-433. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begirming  of  DLA's  compilation  of 
systems  <ii  records  nonces  apply  to  thin 
systoB. 
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POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEH: 

STORAGE: 

Records  are  stored  on  disk. 

RETRIEVABIUTY: 

Records  may  be  retrieved  by 
individual  identifier  such  as  social 
security  number  or  by  demographic 
characteristic. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  persoimel.  Entry  to  these 
areas  is  restricted  by  the  use  of  locks, 
guards,  and  administrative  procedures. 
Access  to  personal  information  is 
limited  to  those  who  require  the  records 
in  the  performance  of  their  ofGcial 
duties.  Access  to  personal  information 
is  further  restricted  by  the  use  of 
passwords  which  are  changed 
periodically. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Dir^ctor,  Defense  Manpower  Data 
Center,  1600  Wilson  Boulevard,  Suite 
400,  Arlington,  VA  22209-2593. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  FortBelvoir,  VA 
22060-6221. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  shoiild  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

Individuals  should  provide 
information  that  contains  the  full  name, 
social  security  number,  current  address 
and  telephone  niunber  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 


RECORD  SOURCE  CATEGORIES: 

The  mihtary  services  and  Office  of  the 
Joint  Chiefs  of  Staff. 

EXEMPTK>NS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  9&-13115  Filed  5-27-99;  8:45  am] 

BILUNG  COOE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  Amend  Record 
System. 


SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  June  28, 1999,  imless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

addresses:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATKM:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 
Dated:  May  19, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05819-1 

SYSTEM  NAME: 

Article  69  Petitions  (February  22, 
1993.  58  FR  10779). 


CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
'N05814-4'. 

SYSTEM  NAME: 

Delete  entry  and  replace  with  'Article 
69(b)  Petitions'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity.  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047.' 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  'Navy 
and  Marine  Corps  personnel  who  were 
tried  by  courts-martial  which  were  not 
reviewed  by  the  Navy-Marine  Corps 
Coiut  of  Criminal  Appeals  and  when 
such  service  member  has  petitioned  the 
Judge  Advocate  General  pursuant  to 
Article  69(b),  Uniform  Code  of  Military 
Justice,  for  review.' 


N05814-4 
SYSTEM  NAME: 

Article  69(b)  Petitions. 

SYSTEM  location: 

Administrative  Support  Division, 
Navy  and  Marine  Corps  Appellate 
Review  Activity,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE.  Suite  1000, 
Washington,  DC  20374-5047. 

categories  of  individuals  covered  by  the 
system: 

Navy  and  Marine  Corps  personnel 
who  were  tried  by  courts-martial  which 
were  not  reviewed  by  the  Navy-Marine 
Corps  Court  of  Crinunal  Appeals  and 
when  such  service  member  has 
petitioned  the  Judge  Advocate  General 
pursuant  to  Article  69(b),  Uniform  Code 
of  Military  Justice,  for  review. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  individual  service 
member's  petition  together  with  all 
forwarding  endorsements,  and  copy  of 
action  taken  by  the  Judge  Advocate 
General  with  supporting  memorandum. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Article  69,  Uniform  Code  of  Military 
Justice  (10  U.S.C.  869). 

PURPOSE(S): 

To  complete  appellate  review  as 
required  under  10  U.S.C.  869(b)  and  to 


29010 


Federal  Register /Vol.  64,  No.  103 /Friday,  May  28,  1999 /Notices 


provide  a  central  repository  accessible 
to  the  public  who  may  request 
information  concerning  the  appellate 
review  or  want  copies  of  individual 
public  records. 

ROUTINE  USES  OF  REOMOS  MAINTMNEO  IN  THE 
SYSTEIt,  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
s[>ecifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
REmEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retwevabrjty: 

Records  are  maintained  in 
chronological  calendar  order  with 
alphabetical  cross-referencing  system. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  spaces  in 
which  the  file  cabinets  and  storage 
devices  are  located  are  locked  outside 
official  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
four  years  and  then  destroyed. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  716  Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Division 
Director,  Administrative  Support 
Division,  Navy  and  Marine  Corps 
Appellate  Review  Activity,  Office  of  the 
Judge  Advocate  General,  Department  of 
the  Navy,  Washington  Navy  Yard,  716 
Sicard  Street  SE,  Suite  1000, 
Washington,  DC  20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy- 
Marine  Corps  Appellate  Review 


Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000.  Washington,  DC 
20374-5047.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces'  identification  card,  driver's 
license  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Division  Director, 
Administrative  Support  Division,  Navy 
and  Marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047. 

The  request  should  contain  full  name 
and  address  of  the  individual  concerned 
and  should  be  signed. 

Personal  visits  may  be  made  to  the 
Administrative  Support  Division,  Navy- 
marine  Corps  Appellate  Review 
Activity,  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy, 
Washington  Navy  Yard,  716  Sicard 
Street  SE,  Suite  1000,  Washington,  DC 
20374-5047.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces'  identification  card,  driver's 
license  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  records  comprise  of  the  following 
source  materials:  (1)  Petitions  for  relief, 
(2)  forwarding  endorsements  thereon  by 
petitioner's  commanding  officer  and 
convening/supervisory  authorities  of 
courts-martial  (above  information  is 
omitted  if  petitioner  is  former  service 
member),  and  (3)  action  of  the  Judge 
Advocate  General  on  petition. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-13114  Filed  5-27-99;  8:45  am] 
BiLUNG  CODE  S001-10-F 


DEPARTMENT  OF  EDUCATION 
[CFDA  Not  84!l84K  and  84.1 84L] 

Office  of  Elementary  and  Secondary 
Education— Safe  and  Drug-Free 
Schools  Program;  Extending 
Application  Deadline  Dates  for  Hscal 
Year  1999 

agency:  Department  of  Education. 
summary:  'The  Secretary,  in  consultation 
with  the  Secretary  of  Health  and  Human 
Services  and  the  Attorney  General, 
extends  the  deadline  date  for  the  receipt 
of  applications  for  grants  under  the 
Interagency  Safe  Schools/Health 
Students  Initiative  (CFDA  No.  84.184L). 
The  Secretary  also  extends  the  deadline 
date  for  receipt  of  applications  for  grants 
under  the  Middle  School  Drug 
Prevention  and  School  Safety  Program 
Coordinators  Grant  Program  (CFDA  No. 
84.184K).  These  extensions  apply  to 
applicants  located  in  areas  for  which  the 
Federal  government  issued  a  disaster 
declaration  from  April  9  through  May 
17, 1999.  The  Secretary  takes  Aese 
actions  because  of  severe  weather 
conditions  in  certain  counties  in  eight 
States. 

DATES:  The  deadline  dates  for  receipt  of 
applications  under  these  two 
competitions  are  extended  to  Jime  14, 
1999,  from  June  1, 1999. 

Eligibility:  This  extension  applies  to 
applicants  in  the  following  States  and 
counties: 
Louisiana:  Bossier,  Caddo,  Claiborne, 

and  DeSoto. 
Missouri:  Madison  and  Cole. 
Georcia:  Candler  and  Dooly. 
Oklahoma:  Caddo,  Canadian,  Cleveland, 
Craig,  Creek,  Grady,  Kingfisher, 
LeFlore,  Lincoln,  Logan,  McClain, 
Noble,  Oklahoma,  Ottowa, 
Pottowattamie,  and  Tulsa. 
Kansas:  Sedgwick,  Renp  and  Sumner. 
Texas:  Bowie  and  Red  River. 
Tennessee:  Cheatham,  Chester, 
Davidson,  Decatur,  Dickson, 
Hardeman,  Hardin,  Henderson, 
Hickman,  Houston,  Humphreys, 
Lawrence,  McNairy,  Peny,  Stewart, 
White,  Williamson,  and  Sumner. 
Colorado:  Bent,  El  Paso,  Larimer,  Otero, 
and  Weld. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  the  pdf,  you  must  have  the 
Adobe  Acrobat  Reader  Program,  which 


is  available  free  at  either  of  the  previous 
sites.  If  you  have  questions  about  using 
the  pdf,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498. 

FOR  INFORMATION  CONTACT:  Safe  and 

Drug-Free  Schools  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
6123.  Telephone:  (202)  260-9044.  FAX: 
(202)  260-7767.  Internet:  http:// 
www.ed.gov/offices/OESE/SDFS. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g.,  Braille,  large  print,  audio 
tape,  or  computer  diskette)  upon  request 
to  the  contact  office  listed  above. 

Authority:  20  U.S.C.  7131;  1221e-3. 

Dated:  May  25. 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[PR  Doc.  99-13766  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Docket  No.  9»-27-NG] 

City  Of  Duluth,MN;  Order  Granting 
Long-Term  Authorization  To  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  issued  DOE/FE  Order 
No.  1484  (Order  1484  )  on  May  20,  1999, 
granting  the  City  of  Diiluth,  Minnesota 
(Duhith)  authorization  to  import  up  to 
6,120  MMBtu  (^pro»mately  6,120 
Mcf)  of  natural  gas  per  day  from  Canada 
and  gas  required  for  pipeline 
transportation.  The  term  of  the 
authorization  is  from  November  1, 1999, 
through  October  31,  2009.  Duluth  is  a 
mimicipal  corporation  that  ovras  and 
operates  natiukl  gas  distribution 
facilities.  The  natural  gas  will  be 
imported  near  Nojfes,  Minnesota,  under 
a  supply  arrangement  between  Duluth 
andProGas  Limited. 

Order  1484  may  be  found  on  the  FE 
web  site  at  littp://www.fe.doe.gov,  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copjring  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities  docket  room,  3E-033, 
Forrestal  Building,  1000  Independence 


Avenue,  SW.,  Washington,  DC.  20585- 
0334,  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  May  20, 1999. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum,  Import  6-  Export 
Activities,  Office  of  Fossil  Energy. 
(FR  Doc.  99-13399  Filed  5-27-99;  8:45  am] 

BHXINO  COOE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP9»-251-001.  Dodnt  No. 
RP9»-25»-001] 

South  Georgia  Natural  Gas  Company, 
Southern  Nahmri  Gas  Company; 
Notice  of  a  Request  for  Limited  Waiver 
ofOrderNo.587-G 

May  24. 1999. 

Take  notice  that  on  April  1, 1999, 
South  Georgia  Natiiral  Gas  Company 
(South  Georgia)  and  Southern  Natural 
Gas  Company  (Southern),  filed  a  request 
for  a  limited  waiver  of  the  requirement 
of  Order  No.  587-0,'  to  execute  an 
operational  balancing  agreement  (OBA) 
at  their  sole  point  of  int«t:onnection  in 
Lee  County,  Georgia.  The  pipelines  seek 
to  maintain  their  ciurent  allocation 
procediu^s  at  this  point. 

In  Order  No.  587-G,  the  Commission 
adopted  Section  284.10(c)(2)(i)  2  of  its 
regulations,  which  requires  each 
interstate  pipeline  to  enter  into  OBAs  at 
all  points  of  interconnection  between  its 
system  and  the  system  of  another 
interstate  or  intrastate  pipeline.  In  an 
order  issued  on  December  17, 1998,  in 
Docket  No.  RM96-1-012,3  the 
Commission  est^lishad  April  1, 1999 
as  the  date  by  which  pipelines  are 
required  to  comply  with  this  standotl. 

Petitioners  note  that  during  the 
restructuriag  process  under  Order  No. 
636,  certain  bundled  sales  customers  on 
Southern  that  were  idtimately  served  at 
delivery  points  by  South  Georgia 
■became  no-notice  customers  of  Southern 
under  Rate  Schedules  FT-NN  and  CSS. 
Under  the  provisions  of  Southern's 
tariff,  no-notice  «ervice  requires  that 
storage  transactions  on  Southern's 
system  be  directly  lelated  to  ddiveries 
at  the  specific  market  area  delivery 


'  Standards  For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  85  FERC  161,371  (1998). 

» 18  CFR  284.10(c)(2)(i). 

3  Standards  For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-G,  63  FR 
20072  (Apr.  23,  1998),  HI  FERC  Stats.  &  Regs. 
Regulations  Preambles  1  31,062  (Apr.  16,  1998). 


points.  As  a  result,  while  Southern  has 
one  physical  interconnection  point  with 
South  Georgia  in  Lee  Coimty,  Georgia, 
this  is  not  the  point  to  which  the  SouUi 
Georgia  customers  nominate.  Instead, 
Southern  shippers  who  wish  to  ship  on 
South  Georgia  make  nominations 
directly  to  Aeir  city-gate  on  the  South 
Georgia  system.  Consequently, 
petitioners  argue  that  breaking  this  link 
and  allocating  volimies  imder  an  OBA  at 
the  Lee  County  interconnect  would,  for 
all  practical  purposes,  eviscerate  no- 
notice  service  for  the  South  Georgia 
shippers  on  Southern.  Further, 
petitioners  note  that  because  of  the 
configuration  of  South  Georgia  system, 
no  imbalances  are  incurred  by  shippers 
on  South  Geoi;gia,  thus  obviating  the 
need  for  an  OBA  at  the  interconnection. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
868  First  Street  S£..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  with  respect  to  the  waiver 
request  must  be  filed  on  or  before  June 
7, 1999.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.fBrc.fed.us/online/rims/htm  (call 
202-208-t2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-13618  FUed  5-27-99;  8:45  am) 
■UJNQ  COOE  enT-oi-M 


J)EPAfmiENT  OF  ENERGY 


li  Energy  ftegulatory 
Commission 

[Docket  No.  CP9»-522-000] 

Transweetem  Pipeline  Company; 
Notice  of  Application 

May  24, 1999. 

Take  notice  that  on  May  13, 1999, 
Transwestem  Pipeline  Company 
(Transwestem,  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP99-522-000  an 
application  pursuant  to  Section  7  of  the 
Natmal  Gas  Act  for  authorization  to 
construct  and  operate  a  new  compressor 
station  (Gallup)  to  be  located  off  Uie  San 
Juan  lateral  near  Thoreau,  New  Mexico, 
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and  to  install  additional  cooling 
equipment  at  the  Bloomfield 
compressor  station  located  in  La  Plata 
County,  Colorado  and  at  the  LaPlata 
"A"  compressor  station  located  in  San 
Juan  Coimty,  New  Mexico,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

Transwestem  states  that  the 
construction  and  operation  of  the 
proposed  faciHties  will  provide 
incremental  firm  service  to  shippers 
who  requested  service  pursuant  to  its 
November  18, 1998,  open  season. 
Transwestem  maintains  that  the 
proposed  facilities  will  create  50,000 
Mcf  per  day  of  incremental  firm 
capacity  on  the  San  Juan  lateral 
downstream  of  the  Bloomfield 
compressor  station  and  also  provide  the 
ability  for  Transwestem  to  operate  its 
mainline  from  Thoreau  to  California  at 
the  certificated  capacity  of  1,090,000 
Mcf  per  day,  on  a  firm  basis. 

Transwestem  estimates  the  cost  of 
constructing  the  proposed  facilities  to 
be  $11.6  million,  which  will  be  financed 
from  internally  generated  funds. 

Any  person  desiring  to  participant  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  June  14, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  RegiUations  under  the  Natiu'al 
Gas  Act  (28  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
mles  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Conmnssion  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 


it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  wiU  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regidatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  proced\u«  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-13614  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-525-000] 

Trunkllne  LNG  Company;  Application 

May  24,  1999. 

Take  notice  that  on  May  19, 1999, 
Trunkline  LNG  Company  (Applicant), 


5400  Westheimer  Court,  Houston, 
Texas,  77056,  filed  in  Docket  No.  CP99- 
525-000  an  abbreviated  application 
pursuant  to  Sections  7(b)  of  the  Natiu-al 
Gas  Act,  as  amended,  and  Sections 
157.7  and  157.18  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereimder,  for  permission 
and  approval  to  abandon  a 
transportation  service  provided  to  Duke 
Energy  LNG  Sales,  Inc.  (DELS)  under 
Applicant's  Rate  Schedule  PLNG-2  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  effective  April  1, 1999,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This  file 
may  be  viewed  on  the  web  at:  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
202-208-222  for  assistance). 

Applicant  states  that  in  accordance 
with  a  Stipulation  and  Agreement  in 
Docket  No.  RP87-15-000,  et  al, 
between  Applicant  and  Trunkline  Gas 
Company  Filed  on  July  15, 1992,  by 
virtue  of  CMS  Energy  Corporation's 
acquisition  of  Applicant,  the  terms  and 
provisions  of  Article  VIE  have  been 
triggered;  thus.  Rate  Schedule  PLNG-2 
is  no  longer  necessary.  Applicant 
further  states  that  effective  April  1, 
1999,  Applicant  is  providing  the 
transportation  service  to  DELS  pursuant 
to  Applicant's  open-access  Rate 
Schedule  FTS. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jime  14, 
1999,  file  with  the  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  and  Practice  and 
Procedvire  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 


matter  finds  that  the  abandonment  is 
reqiiired  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergm, 
Secretary. 
(FR  Doc.  99-13615  Filed  5-27-99;  8:45  am] 
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BILLINQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-33-000,  et  al.] 

BEC  Energy  and  Commonwealth 
Energy  System,  et  ai.;  Electric  Rate 
and  Corporate  Regulation  Riings 

May  19, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  BEC  Energy  and  Commonwealth 
Energy  System 

[Docket  No.  EC99-33-toOO] 

Take  notice  that  on  May  14, 1999, 
BEC  Energy  and  Commonwealth  Energy 
System  supplemented  its  February  8, 
1999  filing  in  the  above-referenced 
docket.  BEC  Energy  and  Commonwealth 
Energy  System  tendered  for  filing  an 
Amended  and  Restated  Agreement  and 
Plan  of  Merger. 

Comment  date.- June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 
and  Beebee  Island  Corporation,  L^. 

[Docket  No.  EC99-72-000] 

Take  notice  that  on  May  1 1 ,  1999 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  and  Beebee  Island 
Corporation  (Beebee),  tendered  for  filing 
an  application  under  Section  203  of  the 
Federal  Power  Act  for  approval  to 
transfer  certain  jimsdictional  facilities 
associated  with  the  transfer  from  Beebee 
to  Niagara  Mohawk  of  certain 
hydroelectric  generating  station  and 
related  transmission  facilities. 

The  Applicants  have  served  copies  of 
this  filing  on  the  New  York  Public 
Service  Commission. 

Comment  date:  Jime  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Alcoa  Inc.,  and  Tapoco,  Inc.,  Yadkin, 
Inc.,  Alcoa  Generating  Corporation, 
Long  Sault,  Inc.,  and  Colockum 
Transmission  Company,  Inc. 

[Docket  Nos.  EC99-74-000  and  ER99-2932- 
000] 

Take  notice  that  on  May  14, 1999, 
Alcoa  Inc.  (Alcoa),  in  conjunction  with 
its  wholly-owned  power  subsidiaries, 
Tapoco,  Inc.,  Yadkin,  Inc.,  Alcoa 
Generating  Corporation,  Long  Sault, 
Inc.,  and  Colockum  Transmission 
Company,  Inc.  r  filed  an  application 
imder  Section  203  of  the  Federal  Power 
Act  (FPA)  and  Part  33  of  the 
Commission's  Regulations  to  request 
•    authorization  and  approval  of  a 

proposed  corporate  reorganization.  The 
proposed  corporate  reorganization  will 
consolidate  Alcoa's  five  power 
subsidiaries  into  a  single,  wholly-owned 
Alcoa  subsidiary,  Alcoa  Power 
Generating,  Inc.  (APG).  Additionally, 
pursuant  to  Section  205  of  the  FPA,  and 
Part  35  of  the  Commission's 
Regulations,  the  filing  also  requests 
market-based  rate  au&ority  for  APG  and 
submits  APG's  market-based  rate 
schedule  for  filing. 

Comment  date:  June  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Energy  Potrero,  L.L.C. 

[Docket  No.  EG99-111-O00] 

Take  notice  that  on  May  12, 1999, 
Southern  Energy  Potrero,  L.L.C. 
(Southern  Potrero),  50  California  Street, 
Suite  3220,  San  Francisco,  California 
94111,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  the  Application  of  Southern  Energy 
Potrero,  L.L.C.  for  Determination  of 
Exempt  Wholesale  Generator  Status  that 
was  originally  filed  with  the 
Commission  on  April  9, 1999,  in  the 
above-referenced  docket. 

Comment  date:  J\me  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Dearborn  Generation  Operating, 
L.L.C. 

[Docket  No.  EG99-1 14-000] 

Take  notice  that  on  May  11, 1999, 
Dearborn  Generation  Operating,  L.L.C., 
330  Town  Center  Drive,  Suite  1000. 
Dearborn,  Michigan  48126-2712,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  amendment  to  their 
application  for  determination  of  exempt 
wholesale  generator  status  piu"suant  to 
Part  365,  Section  5  of  the  Commission's 
regulations,  consisting  of  a  rectification 


of  an  inaccuracy  in  the  name  of  the 
Facility. 

Comment  date:  June  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu^cy  of  the  application. 

6.  Phelps  Dodge  Energy  Services,  LLC 

[Docket  No.  EG99-14&-000] 

Take  notice  that  on  May  13, 1999, 
Phelps  Dodge  Energy  Services,  LLC 
(PDES),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regxilations. 

PDES,  a  Delaware  limited  liability 
company,  will  operate  eight  electric 
generation  facilities  owned  by  Phelps 
Dodge  Corporation  (Phelps  Dodge) 
pursuant  to  a  Lease  Agreement  with 
Phelps  Dodge.  The  facilities  are  used  as 
back-up  generators  by  Phelps  Dodge  for 
its  mines  and  other  facilities  in  Arizona, 
New  Mexico  and  Texas.  PDES  will 
operate  the  facilities  and  sell  power 
exclusively  at  wholesale. 

The  Facilities  are  either  wholly 
owned  by  Phelps  Dodge  or  owned  by  a 
partnership  in  which  Phelps  Dodge  has 
a  majority  interest. 

Comment  date:  June  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Cleco  Evangeline  LLC 

[Docket  No.  EG99-147-000] 

Take  notice  that  on  May  13, 1999, 
Cleco  Evangeline  LLC  (Evangeline),  a 
Louisiana  limited  liability  company, 
with  its  principal  place  of  business 
located  at  2030  Donahue  Ferry  Road, 
Pineville,  Louisiana  71360-5226,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Evangeline  states  that  it  will  be 
engaged  exclusively  in  the  business  of 
owning  and  operating  eligible  facilities, 
which  will  consist  of  approximately 
750MW  of  capacity,  located  in 
Evangeline  Parish,  Louisiana,  and 
selling  electric  energy  at  wholesale.  The 
Louisiana  Public  Service  Commission 
has  determined  that  allowing  the 
facilities  to  be  eligible  faciUties  will 
benefit  consumers,  is  in  the  public 
interest  and  does  not  violate  Louisiana 
law.  See  Louisiana  Public  Service 
Commission  Order  No.  U-23746  (March 
25, 1999). 
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Comment  date:  June  9, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  Allegheny  Power  Service 
Corporation 

tDocket  Nos.  ER99-1 002-000  and  ER99- 
1050-000) 

Take  notice  that  on  May  10. 1999. 
Allegheny  Power  Service  Corporation 
filed  a  notice  of  withdrawal  of  their 
Service  Agreements  filed  in  the  above- 
mentioned  dockets.  The  Service 
Agreement  in  ER99-1 002-000  was  filed 
on  December  24, 1999  and  the  Service 
Agreement  in  ER9^1050-O00  was  filed 
on  December  28. 1999. 

Comment  date:  June  1. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  Nos.  ER99-1 142-005  and  ER99- 
2892-000  (not  consolidated)] 

Take  notice  that  on  May  14,  1999.  the 
New  England  Power  Pool  (NEPOOL) 
Executive  Committee  tendered  for  filing 
the  Forty-Second  Agreement  Amending 
New  England  Power  Pool  Agreement 
(the  Forty-Second  Agreement), 
amending  governance  related  provisions 
of  the  Restated  NEPOOL  Agreement  and 
amending  the  NEPdDL  Tariff  to  reflect 
the  governance  changes  in  compliance 
with  the  Commission's  order  in  New 
England  Power  Pool.  86  FERC  H  61.262 
(1999).  and  related  amendments  that 
were  required  to  achieve  final 
agreement  on  the  Forty-Second 
Agreement.  The  NEPOOL  Executive 
Committee  supplemented  that  filing  on 
May  14. 1999  to  include  additional 
signature  pages  to  the  Forty-Second 
Agreement. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  lists  in 
the  captioned  dockets,  to  the 
participants  in  NEPOOL.  and  to  the  six 
,  New  England  state  governors  and 
regulatory  commissions. 

Comment  date;  June  3, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  &  Light 
Company 

[Docket  Nos.  ER99-2202-O00  ER99-2203- 
000  and  ER99-2204-0001 

Take  notice  that  on  May  13. 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  amendments 
to  its  filings  in  these  dockets  for  Service 
Agreements  dated  March  2, 1999  by 
KCPL.  The  amendments  provide 
additional  information  regarding 


ancillary  services  on  the  Specifications 
for  Firm  Point-To-Point  Transmission 
Service. 

KCPL  proposes  an  effective  date  of  * 
June  1, 1999. 

Comment  date:  June  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool  Inc. 

[Docket  No.  ER99-2353-000] 
Take  notice  that  on  May  12, 1999. 

Southwest  Power  Pool,  Inc..  tendered 

for  filing  executed  service  agreements 

with  Lafayette  Utilities  System  and 

PanCanadian  Energy  Services. 
Comment  date:  June  1, 1999,  in 

accordance  with  Standard  Peu-agraph  E 

at  the  end  of  this  notice. 

12.  Western  Resources,  Inc. 

[Docket  No.  ER99-2409-0001 

Take  notice  that  on  May  12, 1999. 
Western  Resources,  Inc.,  (Western 
Resources),  tendered  for  filing  an 
amendment  to  Page  4  of  the  Long-Term 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Western 
Resources  and  Western  Resources 
Generation  Services  filed  on  April  7, 
1999,  in  the  above-referenced  docket. 

Comment  date:  June  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Electric  Company 

[Docket  No.  ER99-2  723-000] 

Take  notice  that  on  May  13, 1999, 
Comjnonwealth  Electric  Company 
tendered  for  filing  a  corrected 
Distribution  Service  Agreement  between 
Commonwealth  Electric  Company 
(Commonwealth)  and  the  Massachusetts 
Bay  Transportation  Authority  (MBTA). 
This  Agreement  was  filed  to  replace  the 
Distribution  Service  Agreement 
submitted  to  the  Commission  on  April 
30, 1999,  which  contained  an  incorrect 
wholesale  distribution  service  rate. 

Commonwealth  states  that  the 
corrected  Distribution  Service 
Agreement  has  been  served  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  the 
above-mentioned  docket  and  with  the 
MBTA  and  the  Massachusetts 
Department  of  Telecommunication  and 
Energy. 

Comment  date:  June  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2902-000] 

Take  notice  that  on  May  11, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Yadkin,  Inc., 


under  the  provisions  of  CP&L's  Market- 
Based  Rates  Tariff,  FERC  Electric  Tariff 
No.  4. 

CP&L  is  requesting  an  effective  date  of 
May  6, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-2903-O00] 

Take  notice  that  on  May  11, 1999, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Non-Firm  Point-To- 
Point  Transmission  Service  Agreement 
imder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Public  Service  Company  of  Colorado 
(PSCC). 

Cinergy  and  PSCC  are  requesting  an 
effective  date  of  April  10, 1999. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2904-000] 

Take  notice  that  on  May  1 1 , 1 999, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Firm  Point-To-Point 
Transmission  Service  Agreement  imder 
Cinergy's  Open  Access  Transmission 
Service  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Public  Service 
Company  of  Colorado  (PSCC). 

Cinergy  and  PSCC  are  requesting  an 
effective  date  of  April  10,  1999. 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PECO  Energy  Company 

[Docket  No.  ER99-2905-000] 

Take  notice  that  on  May  11, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  §  792 
et  seq.,  an  Agreement  dated  March  9, 
1999,  Entergy  Services,  Inc.,  as  agent  for 
Entergy  Arkansas,  Inc.;  Entergy  Gulf 
States,  Inc.;  Entergy  Louisiana,  Inc.; 
Entergy  Mississippi,  Inc.;  and  Entergy 
New  Orleans,  Inc.  (all  six  companies 
collectively  referred  to  herein  as 
ENTERGY)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
PECO  requests  an  effective  date  of 
June  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ENTERGY  and  to 
the  Pennsylvania  Public  Utility 
Commission. 
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Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisvest-Connecticut,  L.L.C. 

[Docket  No.  ER99-2906-0001 

Take  notice  that  on  May  11, 1999, 
Wisvest-Connecticut,  L.L.C.  (Wisvest- 
Connecticut),  tendered  to  the 
Commission  for  filing  copies  of  an  ' 
umbrella  agreement  for  short-term 
service  with  Griffin  Energy  Marketing, 
L.L.C,  pursuant  to  the  Commission's 
order  dated  February  10, 1999.  Wisvest- 
Connecticut,  L.L.C.,  86  FERC  K  61,133 
(1999). 

Comment  date:  May  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  ER99-2908-O00] 

Take  notice  that  on  May  11, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  imder  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.§  792  et 
seq.,  a  Transaction  Agreement  dated 
June  2, 1997  with  Kennebunk  Light  and 
Power  District  (Kennebunk)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
June  1, 1999,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Keimebunk  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  May  28,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER99-2909-O00] 

Take  notice  that  on  May  12, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  umbrella  service  agreement 
with  Strategic  Power  Management,  Inc. 
under  Delmarva's  market  rate  sales 
tariff.  Delmarva  requests  an  effective 
date  of  April  20, 1999. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2910-000] 

Take  notice  that  on  May  12, 1999, 
Caroliaa  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  and  Non- 
Firm  Point-to-Point  Transmission 
Service  with  PP&L  EnergyPlus  Co. 
Service  to  this  Eligible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff, 


CP&L  is  requesting  an  effective  date  of 
May  3,  1999,  for  these  Agreements. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Conunission. 

Comment  date:  ]une  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duquesne  Light  Company 

[Docket  No.  ER99-291 1-000] 

Take  notice  that  on  May  12, 1999. 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-4159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Minnesota  Power,  Inc., 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
May  10, 1999. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Company  < 

[Docket  No.  ER99-291 2-000) 

Take  notice  that  on  May  12, 1999, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  imder  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-4 15 9-000)  executed 
Service  Agreement  at  Market-Based 
Rates  with  American  Energy  Solutions, 
Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
May  10,  1999. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Operating  Companies 

[Docket  No.  ER99-2913-000J 

Take  notice  that  on  May  12, 1999, 
Cinergy  Operating  Companies 
(collectively  as  agent  for  and  on  behalf 
of  its  utiUt}'  operating  company 
affiliates,  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  hic.  (COC)), 
tendered  for  filing  a  service  agreement 
under  COC's  Market-Based  Power  Sales 
Standard  Tariff-MB  (the  Tariff)  entered 
into  between  COC  and  Merchant  Energy 
Group  of  the  Americas,  Inc.,  (MEGA). 

COC  and  MEGA  are  requesting  an 
effective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 


Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Indeck-Olean  Limited  Partnership 

[Docket  No.  ER99-2 9 15-000] 

Take  notice  that  on  May  12, 1999, 
Indeck-Olean  Limited  Partnership 
tendered  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  regiilations,  an 
application  for  authorization  to  make 
sales  of  electrical  capacity,  energy,  and 
certain  ancillary  services  at  market- 
based  rates  and  for  related  waivers  and 
blanket  authorizations. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Consumers  Energy  Company 

[Docket  No.  ER99-2916-000J 

Take  notice  that  on  May  12, 1999, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Firm 
Poiiit-to-Point  Transmission  Service 
wdth  CMS  Marketing,  Services  and 
Trading  (Customer)  pursuant  to  the  Joint 
Open  Access  Transmission  Service 
Tariff  filed  on  December  31, 1996  by 
Consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison). 

The  agreement  has  an  effective  date  of 
May  10, 1999. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  FPL  Energy  MH50,  L  J. 

(Docket  No.  ER9»-291 7-000] 

Take  notice  that  on  May  12, 1999,  FPL 
Energy  MH50,  L.P.  (FPL  Energy  MH50), 
petitioned  the  Commission  for 
acceptance  of  FPL  Energy  MH50  FERC 
Electric  Rate  Schedule  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  RegiUations. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER9»-291&-000] 

Take  notice  that  on  May  12. 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  tendered  for  filing  an 


executed  Service  Agreement  between 
GPU  Energy  and  DTE  Co-Energy  (DTE), 
dated  March  1. 1999.  This  Service 
Agreement  specifies  that  DTE  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Market-Based  Sales 
Tariff  (Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule.  Second  Revised 
Volume  No.  5.  The  Sales  Tariff  allows 
GPU  Energy  and  DTE  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  March  1, 1999.  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Operating  Companies 

(Docket  No.  ER99-291 9-000] 

Take  notice  that  on  May  12, 1999, 
Cinergy  Operating  Companies 
(collectively  as  agent  for  and  on  behalf 
of  its  utility  operating  company 
affiliates.  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.  (COC)), 
tendered  for  filing  a  service  agreement 
under  COC's  Cost-Based  Power  Sales 
Standard  Tariff-CB  (the  Tariff)  entered 
into  between  COC  and  Merchant  Energy 
Group  of  the  Americas,  Inc.,  (MEGA). 

COC  and  MEGA  are  requesting  an 
effective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-2920-0001 

Take  notice  that  on  May  12, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  tendered  for  filing  executed 
service  agreements  with  the  Town  of 
Winnsboro,  South  Carolina 
(Winnsboro),  providing  for  unbimdled 
power  supply,  transmission,  and 
ancillary  services  on  a  long-term  basis 
pursuant  to  SCE&G's  Negotiated  Market 
Sales  and  Open  Access  Transmission 
Tariffs.  SCE&G  also  simultaneously  filed 
a  notice  of  termination  of  the  current 
service  arrangements  between 
Winnsboro  and  SCE&G. 

Comment  date:  June  1, 1999,  in 
accordanoe  with  Standard  Paragraph  E 
at  fhe«nd  of  this  notice. 


31.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-2921-000] 

Take  notice  that  on  May  12, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (doing 
business  as  GPU  Energy),  tendered  for 
filing  two  Procedure  Manuals  regarding 
the  determination  of  hourly  energy, 
capacity  and  transmission  obligations  of 
suppliers  in  Pennsylvania  and  New 
Jersey. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Phelps  Dodge  Energy  Services,  LLC 

[Docket  No.  ER99-2923-000] 

Take  notice  that  on  May  13, 1999, 
Phelps  Dodge  Energy  Services,  LLC 
(PDES),  tendered  for  filing  an 
Application  for  Approval  of  Market- 
Based  Power  Sales  Tariff,  For  Waivers  of 
Commission  Regulations,  and  to 
Reassign  Transmission  Capacity. 
Comment  date:  Jime  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  NGE  Generation,  Inc. 

[Docket  No.  ER99-2924-000] 

Take  notice  that  on  May  13, 1999, 
tendered  NGE  Generation,  Inc.  (NGE 
Gen)  for  filing  pursuant  to  Section  35  of 
the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  a  service 
agreement  (the  Service  Agreement) 
under  which  NGE  Gen  may  provide 
capacity  and/or  energy  to  the  New  York 
Power  Authority  (NYPA)  in  accordance 
with  NGE  Gen's  FERC  Electric  Tariff, 
Original  Volimie  No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  with  NYPA  becomes 
effective  as  of  May  14, 1999. 

NGE  Gen's  filing  of  the  Service 
Agreement  is  subject  to  the 
Commission's  order  issued  on  January 
29, 1999  in  Docket  No.  EC99-22-000. 

NGE  Gen  has  served  copies  of  the 
filing  upon  the  New  York  State  Public 
Service  Commission  and  NYPA. 

Comment  date:  ]\xae  2,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2925-000J 

Take  notice  that  on  May  13, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  its  Revised  Power  Sales 
Agreement  (PSA)  with  Wisconsin  Pi&tic 


Power  Inc.  (WPPI),  to  reflect  updated 
delivery  points. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  sixty  days 
after  filing. 

Copies  of  the  filing  have  been  served 
on  WPPI,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Premier  Enterprises,  LLC 

[Docket  No.  ER99-2926-000J 

Take  notice  that  on  May  12, 1999, 
Premier  Enterprises,  LLC,  (Premier) 
1543  Champa  Street,  Suite  310.  Denver, 
Colorado  80202-2900,  tendered  for 
filing  in  Docket  No.  ER95-1123 
pursuant  to  18  CFR  35.13  and  131.53  of 
the  Federal  Energy  Regulatory 
Commission's  Rules  and  Regulations,  a 
Notice  of  Cancellation  of  FERC  Electric 
Rate  Schedule  No.  1,  to  become  effective 
May  12, 1999. 

Premier  states  that  it  has  never 
entered  into  any  wholesale  electric 
power  or  energy  transactions,  and  has 
never  utilized  its  Electric  Rate  Schedule 
FERC  No.  1. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Idaho  Power  Company 

[Docket  No.  ER99-292  7-000) 

Take  notice  that  on  May  12, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company  and  El  Paso 
Power  Services. 

Comment  date.- June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Cleco  Evangeline  LLC 

[Docket  No.  ER99-2928-O001 

Take  notice  that  on  May  13, 1999, 
Cleco  Evangeline  LLC  (Cleco 
Evangeline),  petitioned  the  Commission 
for  acceptance  of  Cleco  Evangeline  LLC 
Rate  Schedule  FERC  No.  1  (Market- 
Based  Rate  Schedule);  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Cleco  Evangeline  intends  to  engage 
exclusively  in  the  business  of  owning 
and  operating  eligible  facilities  as  an 
exempt  wholesale  generator  and  selling 
the  poww-and  energy  output  of  mch 
facilities  at  wholesale.  Cleco  Evangeline 


is  an  affiliate  of  Cleco  Corporation,  a 
public  utility  subject  to  the 
Commission's  jurisdiction  imder  the 
Federal  Power  Act,  16  U.S.C.  §  791a,  et 
seq. 

Comment  date:  Jime  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  PJM  Interconiiection,  L.L.C. 

[Docket  No.  ER99-2929-000] 

Take  notice  that  on  May  13, 1999, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  30  executed  service 
agreements  for  point-to-point 
transmission  service  under  the  PJM 
Open  Access  Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date;  June  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Duke  Energy  Trading  &  Marketing, 

[Docket  No.  ER99-2930-000] 

Take  notice  that  on  May  13, 1999, 
Duke  Energy  Trading  &  Marketing, 
L.L.C.  (DETM).  tendered  for  filing  an 
amended  rate  schedule  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  DETM's  amended 
FERC  Electric  Rate  Schedule  No.  1,  to  be 
effective  on  May  13, 1999. 

Under  its  amended  Rate  Schedule  No. 
1,  DETM  intends  to  sell  ancillary 
services  that  it  purchases  from  others 
into  the  NEPOOL,  PJM  and  NYISO 
ancillary  services  markets. 

Comment  date;  June  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs  ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
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www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boei^geis, 

Secretary. 

[FR  Doc.  99-13576  FUed  5-27-99;  8:45  am] 

BHJJNG  CODE  STIT-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Dockat  No.  ER99-201 6-001,  at  al.] 

South  Carolina  Electric  &  Gas 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filinga 

May  21, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commissicm: 

1.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-2016-001J 

Take  notice  that  on  May  17, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  pursuant  to 
the  Commission's  May  12, 1999,  that 
South  Carolina  Electric  &  Gas  Company 
will  comply  with  the  Commission's 
December  16, 1998.  Order  in  Docket  No. 
EL9»-52-000,  as  modified  by  the  May 
12  Order,  and  that  SCE&G's  open  access 
transmission  tariff  is  considered 
modified  in  accordance  with  this 
compliance. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-2615-000] 

Take  notice  that  on  April  27, 1999, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Enserch  Energy  Services,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000. 

CHGScE  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  I*ublic  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  June  1,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Central  Maine  Power  Company 

[Docket  No.  ER99-2  799-000] 

Take  notice  that  on  May  4. 1999, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Short-Term  Firm  Point-to-Point 
Transmission  service  entered  into  with 
HQ  Energy  Services  (U.S.)  Inc.  Service 
will  be  provided  pursuant  to  CMP's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  CMP— FERC 
Electric  Tariff,  Original  Volimie  No.  3, 
as  supplemented. 

Comment  date:  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER99-2941-0001 

Take  notice  that  on  May  14. 1999. 
Montaup  Electric  Company  tendered  for 
filing  an  amendment  to  its  Open  Access 
Transmission  Tariff  that  provides  for  the 
charges  for  Ancillary  Services  to  reflect 
a  pass-through  of  the  costs  that  the 
Company  incurs  in  obtaining  the 
services  from  a  third  party. 

Montaup  requests  that  the 
amendment  become  effective  on  the 
date  on  which  it  was  filed. 

Comment  date:  Jime  3. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Energy  Delta,  L.L.C. 

[Docket  No.  ER99-2943-0001  % 

Take  notice  that  on  May  14, 1999, 
Southern  Energy  Delta,  L.L.C.  (Southern 
Delta),  tendered  for  filing  the  following 
agreement  as  a  service  agreement  under 
its  Market  Rate  Tariff: 

1.  Master  Energy  Purchase  and  Sale 
Agreement  by  and  between  Southern 
Company  Energy  Marketing  L.P.. 
Southern  Energy  Potrero,  L.L.C.  and 
Southern  Energy  Delta,  L.L.C. 

Comment  date;  Jime  3, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Energy  Potrero,  L.L.C. 

[Docket  No.  ER99-2 944-000] 

Take  notice  that  on  May  14, 1999, 
Southern  Energy  Potrero,  L.L.C. 
(Southern  Potrero).  tendered  for  filing 
the  following  agreement  as  a  service 
agreement  under  its  Market  Rate  Tariff: 

1.  Master  Energy  Piut:hase  and  Sale 
Agreement  by  and  between  Southern 
Company  Energy  Marketing  L.P., 
Southern  Energy  Potrero.  L.L.C.  and 
Southern  Energy  Delta,  L.L.C. 

Comment  date:  June  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Northeast  Utilities  Service 

[Docket  No.  ER99-2945-0001 

Take  notice  on  May  14, 1999,  that 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Cinergy  Capital  & 
Trading,  Inc.  (Cinergy)  imder  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Cinergy. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  13, 
1999. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER99-2946-000] 

Take  notice  that  on  May  14, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  KeySpan  Ravenswood  (Ravenswood). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Ravenswood. 

Comment  date;  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Carolina  Power  &  Light  Company 

(Docket  No.  ER99-294  7-000] 

Take  notice  that  on  May  14, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Carolina 
Power  &  Light — Wholesale  Power 
Department.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff.  CP&L  is  requesting 
an  effective  date  of  October  1 ,  2000,  for 
this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date;  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  and  Electric 
Company 

(Docket  No.  ER99-2948-0001 

Take  notice  that  on  May  14, 1999, 
Baltimore  Gas  and  Electric  Company 
(BGE),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  authority  to  charge 
market-based  rates. 


BGE  has  requested  waiver  of  notice  to 
permit  its  proposed  rate  schedule  to 
become  effective  on  May  14, 1999,  one 
day  after  the  date  of  filing. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2949-000] 

Take  notice  that  on  May  14, 1999, 
Cinergy  Services,  Inc.  (Cinergy 
Services),  on  behalf  of  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI)  (collectively  Cinergy 
Operating  Companies),  tendered  for 
filing  Notices  of  Cancellations,  dated 
April  16, 1999,  with  Narrative 
Statements  to  terminate  sales  of  non- 
firm  electric  energy  by  CG&E  and/or  PSI 
imder  individual  negotiated  agreements. 

Cinergy  Services  requests  an  effective 
date  of  June  1,1999. 

Copies  of  the  filing  were  served  upon 
all  parties  listed  in  Attachment  B  of  the 
filing  and  to  the  parties  to  the  respective 
service  lists  of  each  individual 
agreement. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Otter  Tail  Power  Company 

[Docket  No.  ER99-295O-O00] 

Take  notice  that  on  May  14, 1999, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  a  Service  Agreement 
between  OTP  and  Commonwealth 
Edison  Company.  The  Service 
Agreement  allows  Commonwealth 
Edison  to  purchase  capacity  and/or 
energy  under  OTP's  Coordination  Sales 
Tariff. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-2961-000] 

Take  notice  that  on  May  17, 1999, 
Consohdated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Coral  Power,  L.L.C.  (Coral). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Coral. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2962-0001 

Take  notice  that  on  May  17, 1999, 
Niagara  Mohawk  (Niagara  Mohawk), 


tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed  Transmission  Service 
Agreement  between  Niagara  Mohawk 
and  Coliunbia  Energy  Power  Marketing 
Corporation  (Columbia).  This 
Transmission  Service  Agreement 
-specifies  that  Columbia  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-0D0.  This  Tariff, 
filed  with  FERC  on  July  9, 1996,  will 
allow  Niagara  Mohawk  and  Columbia  to 
enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  firm  transmission 
service  for  Columbia  as  the  parties  may  . 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  May  12, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  fifing  upon  the  New  York  State 
Public  Service  Commission  and 
Columbia. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER9»-2963-000] 

Take  notice  that  on  May  17, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  servif^  piu'suant  to  its 
Open  Access  Transmission  Tariff  to 
Statoil  Energy  Trading  (SET). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
SET. 

Comment  date;  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER99-2964-000] 
Take  notice  that  on  May  17, 1999, 

Madison  Gas  and  Electric  Company 

(MGE),  tendered  for  filing  a  service 

agreement  imder  MGE's  Power  Sales 

Tariff  with  Utilicorp  United. 
MGE  requests  an  effective  date  of 

March  20, 1999,  which  is  the  date  the 

agreement  was  signed. 
Comment  date:  Jime  4, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

17.  Southwestern  Public  Service 
Company 

[Docket  No.  ER99-2965-000) 

Take  notice  that  on  May  17, 1999, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
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proposed  amendment  to  its  delivery 
point  listing  with  Central  Valley  Electric 
Cooperative,  Inc.,  (Central  Valley). 

The  proposed  amendment  reflects  a 
new  delivery  point  for  service  to  Central 
Valley. 

Comment  date:  Jime  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Boston  Edison  Company 

[DcKket  No.  ERg9-2966-000] 

Take  notice  that  on  May  17, 1999, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  The 
BoyJston  Mimicipal  Light  Department, 
Ci^  of  Holyoke  Gas  &  Electric 
Department,  Hudson  Light  and  Power 
Department,  Littleton  Electric  Light  & 
Water  Departments,  Marblehead 
Municipal  Light  Department, 
Middleborough  Gas  and  Electric 
Department,  North  Attleborough 
Electric  Department,  Peabody  Municipal 
Light  Plant,  Shrewsbury's  Electric  Light 
Plant,  Templeton  Municipal  Light  Plant, 
Wakefield  Municipal  Light  Department, 
West  Boylston  Mimicipal  Lighting 
Plant,  and  Westfield  Gas  &  Electric  Light 
Department  (Mimicipals).  The  Standstill 
Agreement  extends  through  July  12, 
1999  the  time  in  which  the  Mimicipals 
may  institute  a  legal  challenge  to  the 
1997  true-up  bill  under  their  respective 
contracts  to  purchase  power  from 
Boston  Edison's  Pilgrim  Nuclear 
Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  May  26, 1999. 

The  Standstill  Agreement  relates  to 
the  following  Boston  Edison  FERC  Rate 
Schedules: 

(1)  Supplement  to  Rate  Standstill  Agreement 

with  Boylston  Schedule  No.  77 
Municipal  Light  Department 

(2)  Supplement  to  Rate  Standstill  Agreement 

with  Holyoke  Schedule  No.  79  Gas  and 
Electric  Department 

(3)  Supplement  to  Rate  Standstill  Agreement 

with  Westfield  Schedule  No.  81  Gas  and 
Electric  Light  Department 

(4)  Supplement  to  Rate  Standstill  Agreement 

with  Hudson  Schedule  No.  83  Light  and 
Power  Department 

(5)  Supplement  to  Rate  Standstill  Agreement 

with  Littleton  Schedule  No.  85  Electric 
Light  and  Water  Department 

(6)  Supplement  to  Rate  Standstill  Agreement 

with  Marblehead  Schedule  No.  87 
Municipal  Light  Department 

(7)  Supplement  to  Rate  Standstill  Agreement 

widi  North  Schedule  No.  89 
Attleborough  Electric  Department 

(8)  Supplement  to  Rate  Standstill  Agreement 

with  Peabody  Schedule  No.  91 
Municipal  Light  Plant 


(9)  Supplement  to  Rate  Standstill  Agreement 

with  Shrewsbury's  Schedule  No.  93 
Electric  Light  Plant 

(10)  Supplement  to  Rate  Standstill 
Agreement  with  Templeton  Schedule 
No.  95  Municipal  Light  Plant 

(11)  Supplement  to  Rate  Standstill 
Agreement  with  Wakefield  Schedule  No. 
97  Municipal  Light  Department 

(12)  Supplement  to  Rate  Standstill 
Agreement  with  West  Schedule  No.  99 
Boylston  Municipal  Lighting  Plant 

(13)  Supplement  to  Rate  Standstill 
Agreement  with  Middle-Schedule  No. 
102  borough  Gas  and  Electric 
Department 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  NRG  Northeast  Power  Marketing 
LLC 

[Docket  No.  ER99-2968-0001 

Take  notice  that  on  May  17, 1999, 
NRG  Northeast  Power  Marketing  LLC 
(Seller),  a  limited  liability  company 
organized  under  the  laws  of  the  State  of 
Delaware,  petitioned  the  Commission 
for  an  order:  (1)  accepting  Seller's 
proposed  Rate  Schedule  FERC  No.  1 
(Market-Based  Rate  Schedule);  (2) 
granting  waiver  of  certain  requirements 
under  Subparts  B  and  C  of  Part  35  of  the 
regulations,  and  (3)  granting  the  blanket 
approvals  normally  accorded  sellers 
permitted  to  sell  at  market-based  rates.  < 
Seller  is  an  indirect  subsidiary  of 
Northern  States  Power  Company. 
Comment  date:  June  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisvest-Connecticut,  L.L.C. 

[Docket  No.  ER99-2969-000] 

Take  notice  that  on  May  17, 1999, 
Wisvest-Connecticut,  L.L.C.  (Wisvest- 
Connecticut),  tendered  for  filing  to  the 
Commission  for  filing  copies  of  an 
umbrella  agreement  for  short-term 
service  with  The  United  Illuminating 
Company  pursuant  to  the  Commission's 
order  dated  February  10, 1999.  Wisvest- 
Connecticut,  L.L.C.,  86  FERC  61,133 
(1999). 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Delta  Energy  Group 

[Docket  No.  ER99-2970-0001 

Take  notice  that  on  May  17, 1999, 
Delta  Energy  Group  (Delta),  petitioned 
the  Commission  for  acceptance  of  Delta 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Delta  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 


and  sales  as  a  marketer.  Delta  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Delta  is  not 
affiliated  with  any  other  businesses. 

Comment  date:  ]une  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER99-2971-0001 

Take  notice  that  on  May  17, 1999, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with: 

•  DukeSolutions,  Inc. 

•  PG&E  Energy  Trading— Power,  L.P. 

MGE  requests  an  effective  date  60 
days  from  the  filing  date. 

Comment  date:  June  4,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Fibertek  Energy,  LLC 

[Docket  No.  ER99-2973-000J 

Take  notice  that  on  May  17, 1999, 
Fibertek  Energy,  LLC  (Fibertek), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for  an 
order  accepting  a  rate  schedule  for 
power  sales  at  market-based  rates. 
Fibertek  requests  waiver  of  the  60-day 
filing  requirements  and  requests  that  its 
FERC  Electric  Rate  Schedule  No.  1,  be 
accepted  as  of  June  1, 1999. 

Comment  date:  June  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2982-000] 

Take  notice  that  on  May  17, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federed  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Florida  Power  &  Light 
Enei^  Power  Marketing,  Inc.  (FP&L 
Energy).  This  Transmission  Service 
Agreement  specifies  that  FP4L  Energy 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  Niagara  Mohawk  and 
FP&L  Energy  to  enter  into  separately 
scheduled  transactions  under  which 
Niagara  Mohawk  will  provide  firm 
transmission  service  for  FP&L  Energy  as 
the  parties  may  mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  May  12, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 
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Niagara  Mohawk  lias  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  FP&L 
Energy. 

Comment  date:  Jime  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-2983-0001 

Take  notice  that  on  May  17, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Florida  Power  &  Light 
Energy  Power  Marketing,  Inc.  (FPL 
Energy).  This  Transmission  Service 
Agreement  specifies  that  FP&L  Energy 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  Niagara  Mohawk  and 
FP&L  Energy  to  enter  into  separately 
scheduled  transactions  under  which 
Niagara  Mohawk  will  provide  non-firm 
transmission  service  for  FP&L  Energy  as 
the  parties  may  mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  May  12,  1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  FP&L 
Energy. 

Comment  date:  Jime  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-13574  Filed  5-27-99;  8:45  am] 

BILLING  CODE  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER91-195-038,  at  al.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
nilngs 

May  20, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-0381 

Take  notice  that  on  May  19, 1999,  the 
Western  Systems  Power  Pool  (WSPP) 
filed  certain  information  to  update  its 
April  30, 1999,  quarterly  filing.  This 
data  is  required  by  Ordering  Paragraph 
(D)  of  the  Commission's  June  27, 1991 
Order  (55  FERC  H  61,495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1, 1992  Order  On  Rehearing  Denying 
Request  Not  To  Submit  Information, 
And  Granting  In  Part  And  Denying  In 
Part  Privileged  Treatment.  Pursuant  to 
18  CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
Jime  1, 1992  order. 

Copies  of  WSPP's  informational  filing 
are  on  file  with  the  Commission.  The 
non-privileged  portions  are  available  for 
public  inspection  in  the  Commission's 
Public  Reference  Room  2A  or  on  the 
web  at  http://v»rww.ferc.fed.us/online/ 
rims.htm  (please  call  (202)  208-2222  for 
assistance). 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc.,  The  Cincinnati 
Gas  &  Electric  Company,  et  al. 

[Docket  No.  ER98-143&-004  and  Docket  No. 
EC98-24-004  (consolidated)] 

Take  notice  that  on  May  17, 1999,  the 
Midwest  ISO  Participants'  tendered  for 
filing  revisions  to  the  open  access 
transmission  tariff  and  related 
documents  of  the  Midwest  Independent 
Transmission  System  Operator,  Inc.,  in 
compliance  with  the  Commission's 
November  24,  1998  and  April  16, 1999 
orders  in  the  proceedings  captioned 
above. 

The  Midwest  ISO  Participants  state 
that  copies  of  this  filing  have  been 
served  on  each  person  designated  on  the 
official  service  list. 


Coniment  date:  Jime  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  NautUus  Energy  Company 

[Docket  No.  ER98-2618-000] 

Take  notice  that  on  May  17, 1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room  or  on  the  web  at 
www.ferc.fed.us/  online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

4.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER99-295 7-000] 

Take  notice  that  on  May  12, 1999,  the 
above-mentioned  public  utility  filed 
their  quarterly  report  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  Jime  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  El  Dorado  Energy,  LLC — Central 
Maine  Power  Company 

[Docket  Nos.  ER99-2958-^00,  ER99-2959- 
000] 

Take  notice  that  on  May  14, 1999,  the 
above-mentioned  affiliated  power 
producers  and/ or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  March  31, 1999. 

Comment  date:  June  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-2914-^00] 

Take  notice  that  on  May  12, 1999, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  amendments  to 
Attachment  K — Appendix  to  the  PJM 
Open  Access  Transmission  Tariff  and 
Schedule  1  to  the  Amended  and 
Restated  Operating  Agreement  of  PJM 
Interconnection,  L.L.C,  to  implement 
dispatch  for  local  reliability. 

PJM  requests  the  Commission  to 
expedite  its  consideration  of  the 
amendments,  if  possible,  and  provide  an 
early  effective  date  in  order  to  permit 
the  amendments  to  be  in  effect  for  as 
much  of  the  summer  peak  season  as 
possible.  At  the  latest,  if  the 
Commission  does  not  expedite 
consideration,  PJM  requests  an  effective 
dateofjuly  12, 1999. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  electric  utility 
regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  June  1,  1999,  in 
accordance  with  Standard  Peoagraph  £ 
at  the  end  of  this  notice. 
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7.  New  Century  Services,  Inc. 

[Docket  No.  ER99-2907-000] 

Take  notice  that  on  May  11, 1999. 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
^  Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Colorado  River  Storage 
Project  (CSC  of  WAPA). 

Comment  date;  June  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2933-O001 

Take  notice  that  on  May  14, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  February  8, 1999,  with 
The  Energy  Authority,  Inc.,  entered  into 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff.  Original  Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  May  1, 1999,  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  The  Energy  Authority,  Inc.,  the 
Iowa  Utilities  Board,  the  Illinois 
Conmierce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date;  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2934-0001 

Take  notice  that  on  May  14, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines.  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  November  30, 1998, 
with  St.  Joseph  Light  &  Power  Company 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Tariff). 

MidAmerican  requests  an  effective 
date  of  May  1, 1999,  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  St.  Joseph  Light  &  Power 
Company,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
Soudi  DakoU  Public  Utiltties 
Comimssioa. 


Comment  date:  Jime  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2935-0001 

Take  notice  that  on  May  14, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  dated  March  31, 1999,  with 
The  Dayton  Power  &  Light  Company 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Tariff). 

MidAmerican  requests  an  effective 
date  of  May  1,  1999.  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  The  Dayton  Power  &  Light 
Company,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  Jime  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2936-000] 

Take  notice  that  on  May  l^  1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  dated  December  10, 1998, 
with  Minnesota  Municipal  Power 
Agency  entered  into  pursuant  to 
MidAmerican's  Rate  Schedule  for  Power 
Sales,  FERC  Electric  Tariff,  Original 
Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  May  1, 1999,  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Minnesota  Municipal  Power 
Agency,  the  Iowa  Utilities  Board,  the 
Illinois  Conunerce  Commission  and  the 
South  Dakota  Public  Utifities 
Commission. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2937-0001 

Take  notice  that  on  May  14, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  dated  February  1, 1999,  with 
'Coatral  Minaesota  Municipal  Power 
Agency  entered  into  porsumt  to 


MidAmerican's  Rate  Schedide  for  Power 
Sales.  FERC  Electric  Tariff,  Original 
Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  May  1, 1999  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Central  Minnesota  Municipal 
Power  Agency,  the  Iowa  Utilities  Board, 
the  Illinois  Commerce  Commission  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation,  Huntley  Power  LLC 

[Docket  No.  ER99-2938-0001 

Take  notice  that  on  May  14, 1999, 
Niagara  Mohawk  Power  Corporation 
and  Huntley  Power  LLC  tendered  for 
filing  an  Interconnection  Agreement 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  824  d,  and  Part  35 
of  the  Commission's  Regulations.  18 
CFR  Part  35. 

A  copy  of  this  agreement  has  been 
served  upon  the  New  York  State  Public 
Service  Commission,  as  well  as  the 
official  service  list  in  Docket  No.  EC99- 
51-000. 

Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company 

[Docket  No.  ER99-2939-0001 

Take  notice  that  on  May  14, 1999, 
Jersey  Central  Power  &  Light  Company 
(doing  business  as  and  referred  to  as 
GPU  Energy)  submitted  for  filing  a 
Generation  Facility  Transmission 
Interconnection  Agreement  between 
GPU  Energy  and  AES  Red  Oak,  L.L.C. 

GPU  Energy  requests  an  effective  date 
of  May  15,  1999,  for  the  agreement. 

Comment  date:  Jime  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation  Dunkirk  Power  LLC 

[Docket  No.  ER99-2 940-000] 

Take  notice  that  on  May  14, 1999, 
Niagara  Mohawk  Power  Corporation 
and  Dunkirk  Power  LLC  tendered  for 
filing  an  Interconnection  Agreement 
pursuant  to  Section  205  of  die  Federal 
Power  Act.  16  U.S.C.  824  d,  and  Part  35 
of  the  Commission's  Regulations,  18 
CFR  Part  35. 

A  copy  of  this  agreement  has  been 
served  on  the  New  York  State  Public 
Service  Commission,  as  well  as  the 
official  service  list  in  Docket  No.  EC99- 
Sl-'OOe. 
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Comment  date:  June  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  cf  this  notice. 

16.  NGE  Generation,  Inc. 

[Docket  No.  ERg9-2942-O00] 

Take  notice  that  on  May  14, 1999, 
NGE  Generation,  hic.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Federal  Energy  Regulatory 
Commission's  Rides  of  Practice  and 
Procedure,  18  CFR  35.15.  a  notice  of 
cancellation  (Cancellation)  of  NGE  Gen 
Rate  Schedule  Nos.  10.7  (Catex  Vitol 
Electric  Inc.),  22.7  (Central  Hudson  Gas 
&  Electric  Corp.),  59.6  CCinergy 
Operating  Companies),  43.6  (Duke/ 
Louis  Dreyfus  L.L.C),  35.6  (Eastex  Power 
Marketing  Inc.).  16.7  (Electric 
Clearinghouse  Inc.),  9.7  (Enron  Power 
Marketing),  20.1  KN  Marketing,  23.6 
National  Fuel  Resources  (formerly 
Gateway  Energy,  Inc.),  63.1  NP  Energy, 
67.1  Pacificorp  Power  Marketing,  46.5 
(Pennsylvania  Power  &  Light  Co.),  and 
28.6  (Public  Service'Electric  &  Gas  Co.), 
and  NGE  Gen  Power  Sales  Tariff  Service 
Agreement  Nos.  97.1  (Centerior  Energy 
Corp.),  55.1  (CNG  Power  Services),  and 
77.1  (LG&E  Energy  Marketing.  Inc.) 
between  NGE  Gen  and  the  above 
enumerated  entities. 

NGE  Gen  requests  that  the 
Cancellation  be  deemed  effective  as  of 
the  date  of  closing  of  the  sale  of  NGE 
Gen's  fossil  generating  facilities  located 
within  New  York  State. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  each  of  the 
affected  parties  identified  above. 

Comment  date:  Jime  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sanfbrd  L.  Hartman 

(Docket  No.  ID-3275-001) 

Take  notice  that  on  May  17, 1999, 
Pittsfield  Generating  Company,  L.P. 
filed  a  letter  withdrawing  the 
Application  to  Hold  Interlocking 
Positions  filed  on  behalf  of  Sanford  L. 
Hartman  on  April  22, 1999. 

Comment  date:  June  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Geraldine  M.  Zipser,  James  S. 
Robinson,  Christopher  E.  Root, 
Masheed  H.  Rosenqvist,  Nancy  H.  Sala, 
Cheryl  A.  LaFleur,  Lawrence  }.  Reilly, 
Gregory  A.  Hale,  Robert  L.  McCabe, 
Richard  W.  Frost 

[Docket  Nos.  ID-3294-000,  ID-3295-000.  ID- 
3296-000,  II>-3297-000,  ID-3298-000,  II>- 
3299-000,  ID-330O-000,  ID-3301-000,  ED- 
3302-000,  Il>-3303-000] 

Take  notice  that  on  May  17, 1999, 
applications  for  authority  to  hold 
positions  pursuant  to  Section  305(b)  of 


the  Federal  Power  Act,  were  filed  in  the 
above-mentioned  proceedings. 

Comment  date:  June  16, 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boer^rs, 
Secretary. 
[FR  Doc.  99-13575  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Hie  Application  for 
New  License 

May  24. 1999. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

h.  Project  No.:  22^. 

c.  Date  filed:  April  26, 1999. 

d.  Submitted  By:  Madison  Paper 
Industries. 

e.  Name  of  Project:  Abenaki  Project. 

f.  Location:  On  the  Kennebec  River  in 
Somerset  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  Ifl  CFR  16.6  of  the 
Conmiission's  regulations. 

h.  Effective  date  of  original  license: 
May  1, 1954. 

i.  Expiration  date  of  original  license: 
May  1,  2004. 

j.  The  project  consists  of  (1)  a  780- 
foot-long  concrete  spillway  with  a 
permanent  crest  elevation  of  219.65  feet; 
(2)  3-foot-high  wooden  flashboards;  (3) 
a  25-foot-wide  log  sluice  in  the  center  of 
the  spillway;  (4)  a  600-foot-long 
concrete  retaining  wall  (wingwall);  (5)  a 
200-foot-long  headworks  structure;  (6)  a 


830-foot-long  forebay;  (7)  a  125-foot- 
long  by  190-foot- wide  concrete 
powerhouse  containing  seven  turbine/ 
generator  units  with  a  total  rated 
capacity'  of  16.977  megawatts;  (8)  a 
3,400-foot-long  transmission  line;  and 
(9)  other  appurtenances. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Madison  Paper  Industries,  P.O.  Box 
129,  Main  Street,  Madison,  ME  04950, 
(207) 696-1225. 

1.  FERC  contact:  Nan  Allen, 
nan.allen@ferc.fed.us,  (202)  219-2938. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  Ucense  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
May  1,2002. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-13616  Filed  5-27-99;  8:45  am] 
buxjhq  cooe  enr-oi-M 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
New  License 

May  24, 1999. 

a.  Type  of  filling:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.Pro/ectJVo.;2365. 

c.  Date  filed:  April  26, 1999. 

d.  Submitted  By:  Madison  Paper 
Industries. 

e.  Name  of  Project:  Anson  Project. 

f.  Location:  On  the  Kennebec  River  in 
Somerset  County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
May  1, 1954. 

i.  Expiration  date  of  original  license: 
May  1,  2004. 

j.  The  project  consists  of:  (1)  a  630- 
foot-long  concrete  gravity  dam  with  a 
permanent  spillway  crest  elevation  of 
242.62  feet,  and  a  5.6-foot-high 
inflatable  flashboard  system;  (2)  a  40- 
foot-wide  by  13.5-foot-high  inflatable 
waste  gate  system;  (3)  a  250-foot-long 
forebay;  (4)  a  190-foot-long  by  54-foot- 
wide  brick  and  concrete  powerhouse 
containing  five  turbine/generator  units 
with  a  total  rated  capacity  of  9 
megawatts;  (5)  a  5,860-acre-foot 
reservoir;  and  (8)  other  appurtenances. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Madison  Paper  Industries,  P.O.  Box 
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129,  Main  Street,  Madison,  ME  04950, 
(207)  696-1225. 

1.  FERC  contact:  Nan  Allen, 
nan.allen@ferc.fed.us,  (202)  219-2948. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
May  1,  2002. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-13817  Filed  5-27-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 
[DOE/EIS-0297] 

Record  of  Decision  for  the 
interconnection  of  the  Griffith  Power 
Plant  With  the  Western  Area  Power 
Administration's  Partter-Davis  and 
Pacific  Northwest-Pacific  Southwest 
Intertie  Transmission  Systems 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Record  of  decision. 

SUMMARY:  Griffith  Energy  Limited 
Liability  Corporation  (Griffith)  applied 
for  transmission  service  from  the 
Western  Area  Power  Administration 
(Western)  for  the  Griffith  Energy  Project 
(Project).  Based  on  the  application, 
Western  proposed  to  enter  into  an 
intercormection  and  construction 
agreement  with  Griffith  to  provide 
interconnections  with  Western's  Pacific 
Northwest-Pacific  Southwest  Intertie 
and  Parker-Davis  transmission  systems. 
Western  has  decided  to  enter  into 
interconnection  and  construction 
agreements  with  Griffith  to  provide  the 
interconnections  with  Western's  Pacific 
Northwest-Pacific  Southwest  Intertie 
and  Parker-Davis  transmission  systems, 
and  to  construct  and  operate 
transmission  system  additions  to 
provide  the  interconnection  with  its 
transmission  system.  The 
interconnection  to  Western's 
transmission  system  will  be  provided 
via  two  new  230-kilovolt  (kV) 
transmission  lines,  a  new  230-/345-kV 
substation,  and  the  upgrading  of  the 
existing  Davis-Prescott  230-kV 
transmission  line.  Western's  decision 
for  its  action  took  into  consideration  the 
environmental  ramifications  of  the 
Project.  The  environmental 
ramifications  of  the  Project  were 
addressed  in  Western's  Griffith  Energy 
Project  Draft  and  Final  Environmental 


Impact  Statements  {DOE/EIS-0297). 
This  Record  of  Decision  (ROD)  has  been 
prepared  in  accordance  with  Council  on 
Environmental  Quality  regulations  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  parts  1500-1508)  and  Department 
of  Energy  (DOE)  Procedures  for 
Implementing  NEPA  (10  CFR  part  1021). 
and  DOE's  Floodplain/Wetland  Review 
Requirements  (10  CFR  1022).  Western 
will  reconsider  this  decision  if  Griffith 
does  not  obtain  a  Prevention  of 
Significant  Deterioration  (PSD)  air 
permit  from  the  Arizona  Department  of 
Environmental  Quahty  (ADEQ).  Full 
implementation  of  this  decision  is 
contingent  upon  the  Project  obtaining 
all  other  required  permits  and 
approvals. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Holt,  Environmental  Manager, 
Desert  Southwest  Customer  Service 
Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005,  telephone  (602) 
352-2592,  email  holt@wapa.gov.  Copies 
of  the  Environmental  Impact  Statements 
(EIS)  are  available  from  Mr.  Holt. 
SUPPLEMENTARY  INFORMATION:  Western  is 
the  lead  agency  for  the  EIS  and  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Kingman  Field 
Office  (BLM)  is  a  cooperating  agency. 
Western  decided  to  enter  into 
interconnection  and  construction 
agreements  with  Griffith,  and  to 
construct  and  operate  transmission 
system  additions  to  provide  the 
interconnection  with  its  transmission 
system.  The  transmission  system 
additions  include: 

1.  A  new  8-mile  230-kV  tran.smission  Une 
from  the  Griffith  Power  Plant  to  Westerns 
existing  McConnico  Substation  along  route 
segments  A  and  D  as  defined  in  the  EIS; 

2.  A  new  230-/345-kV  substation,  named 
Peacock  Substation,  at  the  intersection  of  the 
existing  Davis-Prescott  and  Mead-Phoenix 
transmission  lines  in  the  northeast  comer  of 
Section  36,  Township  22  North,  Range  14 
West; 

3.  A  new  30.2-miIe  230-kV  transmission 
line  from  the  Griffith  Power  Plant  to  the  new 
substation  along  route  segments  A,  B  and  C 
as  defined  in  the  EIS  (segments  A  and  B  will 
utilize  a  right-of-way  previously  acquired  by 
Citizen's  Utilities  for  its  Kingman-Havasu 
project! ; 

4.  The  installation  of  new  electrical 
equipment  and  structures  within  the 
boundaries  of  Western's  existing  McConnico 
and  Mead  substations;  and 

5.  The  tensioning  of  existing  conductors 
and/or  installation  of  new  conductors  on  the 
existing  Davis-Prescott  230-kV  transmission 
line  between  Western's  Davis  Substation  and 
the  new  Peacock  Substation  (segment  Z  as 
defined  in  the  EIS),  including  the  installation 
of  new  structures  between  some  longer  spans 
to  support  the  conductor. 


The  transmission  lines  will  be 
constructed  along  Western's  preferred 
alternative  as  described  in  the  EIS.  In 
addition.  Western  decided  to  utilize 
single-pole  steel  structures  for  the 
portions  of  the  new  transmission  lines 
that  cross  State-  and  privately-owned 
lands.  Across  BLM-administered  public 
lands.  Western  will  utilize  the  structure 
type  stipulated  by  BLM  in  its  rights-of- 
way  grant. 

Western  based  its  decision  on  the 
information  contained  in  the  Griffith 
Energy  Project  EIS  (DOE/EIS-0297; 
Draft  EIS  issued  October  1998  and  Final 
issued  March  1999),  subsequent 
comments  received  during  the  Final  EIS 
waiting  period,  and  consultations  with 
the  BLM. 

Alternatives  Considered 

Western  considered  the  transmission 
alternatives  addressed  in  the  EIS  and 
the  environmental  ramifications  of  the 
Griffith  Power  Plant  in  reaching  its 
decision.  Transmission  alternatives 
included  system,  routing,  and  structure 
alternatives,  and  the  no  action 
alternative.  Transmission  line  routing 
alternatives  considered  in  the  EIS  were 
limited  by  the  proximity  of  the  Project 
to  an  established  utility  corridor,  and 
the  presence  of  other  Western  facilities 
in  the  area.  Western  did  not  select  a 
routing  alternative  directly  north  of  the 
power  plant  (segments  A  and  E  as 
defined  in  the  EIS)  because  of  its 
proximity  to  Walnut  Creek  Estates. 
Another  routing  alternative  for  segment 
D  was  suggested,  but  it  was  not 
technically  feasible.  Steel  lattice,  H- 
frame,  and  single-pole  structure 
alternatives  were  considered  for  the 
transmission  lines.  The  environmental 
impacts  for  each  structure  type  will  be 
similar.  Due  to  cost  and  engineering 
considerations,  Western  selected  the 
single-pole  structm^  for  the  new  lines 
and  the  H-frame  structures  for 
installation  between  the  longer  spans  on 
the  existing  line.  Single  pole  structures 
will  not  be  feasible  for  the  Davis- 
Peacock  upgrade  due  to  the  horizontal 
configuration  of  the  existing  line. 
System  alternatives  were  also 
addressed,  but  dismissed  from  full 
analysis. 

The  no  action  alternative  is  the 
environmentally  preferred  alternative.  It 
was  not  selected  because  it  will  not 
satisfy  Western's  need  to  provide  access 
to  its  transmission  system  when 
requested  by  an  eligible  organization. 
Western  implemented  an  Open  Access 
Transmission  Tariff  to  meet  the  intent  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  Order  for  Open 
Transmission  Access  (FERC  Order  Nos. 
888  and  888-A).  The  no  action 
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alternative  also  will  not  provide 
enhancements  to  the  transmission 
system  in  northwestern  Arizona,  or 
extend  the  life  of  the  existing  Davis- 
Prescott  transmission  line. 

Western  believes  that  the  selection  of 
the  no  action  alternative  would  not 
necessarily  preclude  development  of  the 
Griffith  Power  Plant,  as  Griffith  could 
pursue  other  options  or  appeal  a 
Western  denial.  Existing  transmission 
constraints  in  the  Kingman  area  have 
been  well  documented.  If  Griffith 
decides  not  to  develop  the  Project  imder 
the  no  action  alternative,  it  is  believed 
that  Citizen's  Utilities  would  reinitiate 
its  Kingman-Havasu  transmission  line 
project  and  pursue  development  of  its 
own  power  plant  to  meet  future 
electrical  loads  in  the  Kingman  area. 
With  development  of  the  Project, 
Citizen's  Utilities  is  not  expected  to 
construct  a  new  230-kV  transmission 
line  north  of  the  Griffith  Power  Plant. 

In  addition  to  the  transmission  system 
additions,  the  Project  has  other 
components  that  include  the  power 
plant,  a  brine  disposal  pond,  gas 
pipelines,  a  power  plant  access  road,  an 
equipment  off-loading  area,  a  temporary 
haul  route,  water  wells,  and  a  water 
pipeline.  Western  does  not  have  any 
jurisdiction  over  these  components  of 
the  project.  The  BLM  has  jurisdiction 
over  the  eastern  gas  pipeline  and  will  be 
issuing  a  separate  ROD  for  the  pipeline 
and  the  transmission  lines  that  cross 
BLM-administered  public  lands. 
Western  did  consider  the  environmental 
ramifications  of  the  entire  Project  in  its 
decision  making.  Western  has 
determined  that  the  development  of  the 
gas  pipelines,  access  road,  temporary 
equipment  off-loading,  and  haul  road 
will  not  have  significant  environmental 
impacts  based  on  the  mitigation 
measures  included  in  the  EIS.  The 
significance  of  the  environmental 
impacts  of  the  other  Project  components 
are  discussed  below. 

Additional  comments  were  received 
during  the  Final  EIS  waiting  period  that 
expressed  concerns  about  water  use  and 
depletion,  water  use  alternatives, 
Mohave  Coimty's  authorization  of  the 
water  supply  for  the  Project,  and 
cimiulative  ilnpacts.  Western's  decision 
considered  water  resource  impacts 
based  on  an  average  annual 
consumption  rate  of  3,300  gallons  per 
minute  over  a  40-year  life  of  the  project. 
The  water  balance  analysis  in  the  Final 
EIS  addressed  water  consumption  rather 
than  water  supply.  The  water 
consumption  analysis  is  a  more  accurate 
representation  of  the  Project's  impacts 
on  the  Sacramento  water  basin. 
Considering  the  water  balance  analysis 
and  the  hi^est  possible  estimates  used 


to  address  cumulative  water  withdrawal 
impacts,  Western  believes  the  Final  EIS 
more  than  adequately  represents 
potential  ciunidative  water 
consumption  impacts.  Western 
determined  that  the  water  consumption 
impacts  will  be  adverse,  but  not 
significant. 

Western's  decision  also  considered 
action  taken  by  the  Arizona  Corporation 
Commission  which  issued  a  Certificate 
for  Environmental  Compatibility  with 
conditions  related  to  water  use.  The 
conditions  wiU  help  the  State  monitor 
the  Project's  impact  on  groundwater 
resources.  The  power  plant  design 
incorporates  equipment  to  recycle  waste 
water  and  minimize  water  use.  The  EIS 
addressed  alternatives  to  reduce  water 
consumption  by  the  power  plant,  but 
these  alternatives  were  not 
economically  feasible  and  were 
dismissed  from  full  analysis.  Two 
additional  methods  were  suggested  to 
reduce  water  depletion  during  the  Final 
EIS  waiting  period  that  are  consistent 
with  the  alternatives  dismissed.  Two 
more  methods  were  suggested,  but  were 
outside  the  scope  defined  for  the  EIS 
during  scoping. 

Western's  decision  also  took  into 
consideration  the  potential  impacts  of 
the  brine  disposal  pond.  In  response  to 
comments  received  on  the  Draft  EIS, 
Western  worked  with  Griffith  to  add 
monitoring  and  reporting  of  any 
waterfowl  use  and  problems  with  the 
brine  disposal  pond.  With  monitoring 
and  reporting.  Western  will  be  able  to 
address  any  impacts  to  waterfowl  with 
State  and  Federal  wildlife  agencies.  In 
addition,  Western  based  its  decision  on 
Griffith's  need  to  obtain  an  aquifer 
protection  permit  from  ADEQ  for  the 
brine  disposal  pond.  The  permit  will 
adequately  address  concerns  expressed 
about  the  pond  to  Western  during  the 
Final  EIS  waiting  period. 

Western's  decision  also  considered 
the  Project's  impacts  on  regional  haze. 
Based  on  a  review  of  the  additional 
analysis  on  the  Project's  impacts  on 
Grand  Canyon  visibility,  Western 
concurs  with  the  results  that  the  Project 
will  not  have  an  adverse  impact  on 
Grand  Canyon  or  Hualapai  'Tribe 
visibihty.  This  ROD  will  be 
reconsidered  if  the  ADEQ  denies 
Griffith  a  PSD  permit  for  the  project. 

Mitigation  Measures 

All  practicable  means  to  avoid  or 
minimize  environmental  harm  from 
Western's  selected  alternative  have  been 
adopted.  The  generic  and  selective 
mitigation  measures  adopted  are  given 
in  Table  2.1-4  of  the  Final  EIS.  Specific 
mitigation  that  applies  to  the 
construction  of  the  new  transmission 


lines,  and  the  upgrading  of  the  existing 
transmission  line  is  identified  in  the 
EIS.  This  mitigation  includes: 

1.  A  desert  tortoise  mitigation  plan  which 
will  include  preconstructibn  surveys  and 
compensation  for  unmitigated  impacts; 

2.  Hualapai  tribal  participation  in  the 
Intensive  cultural  resource  surveys  for  the 
new  transmission  lines  and  the  upgrade  of 
the  existing  Davis-Peacock  line; 

3.  In  locations  identified  during  cultural 
resource  inventory  as  having  the  potential  to 
contain  sensitive  cultural  resources  to  the 
Hualapai  Tribe,  Hualapai  representatives  will 
he  invited  to  monitor  right-of-way  blading 
and  construction: 

4.  New  conductors  and  groundwires  will 
be  nonspecular  and  when  existing 
conductors  are  replaced,  nonspecular 
conductors  will  be  used  to  reduce  visual 
impacts: 

5.  New  transmission  line  structures  will  be 
dulled  to  reduce  visual  impacts; 

6.  Transmission  line  structures  would  be 
designed  for  the  appropriate  seismic  zone; 

7.  Third-party  construction  monitoring  in 
areas  identified  by  the  BLM; 

8.  Reseeding  and  plant  salvaging  per  a 
BLM  approved  Reclamation  Operation 
Maintenance  Plan; 

9.  Preconstruction  surveys  for  peregrine 
falcon  and  other  raptor  nesting  activity; 

10.  Avoidance  of  construction  during  any 
discovered  mountain  plover  breeding  season; 
and 

11.  Coordination  with  interested  property 
owners  on  structure  siting  to  reduce  land  use 
and  visual  impacts. 

The  decision  also  is  based  on  the 
implementation  of  specific  mitigation 
measures  identified  in  the  EIS  for  the 
other  components  of  the  Project 
including: 

■1.  Western's  review  and  approval  of  dust 
control  procedures  for  the  construction  of  the 
Griffith  Power  Plant  as  required  by  the  ADEQ 
air  permit; 

2.  Power  plant  lighting  compliance  with 
Mohave  County  illumination  ordinances  and 
use  of  partially-  or  fully-shielded  fixtures 
during  darkness; 

3.  Painting  plant  with  colors  similar  to  the 
surrounding  landscape;  and 

4.  Monitoring  and  reporting  of  waterfowl 
use  and  impacts  at  the  brine  disposal  pond. 

A  Mitigation  Action  Plan  will  be 
developed  in  accordance  with  10  CFR 
1021.331  that  addresses  mitigation 
commitments  described  above.  The 
Mitigation  Action  Plan  will  explain  how 
the  mitigation  will  be  planned  and 
implemented  and  will  be  available  upon 
request. 

Dated:  May  12. 1999. 
Michael  S.  Hacskaylo, 
Administrator. 

(FR  Doc.  99-13668  Filed  5-27-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6243-li 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  3, 1999  Through  May  7, 
1999  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7176.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  9. 1999  (64  FR  17362). 

Draft  EISs 

ERP  No.  D-AFS-L65321-00  Rating 
EC2,  Douglas-fir  Beetle  Project,  Harvest 
Tree,  Regenerated  Forest,  Aquatic 
Restoration  and  Fuels  Reduction,  Idaho 
Panhandle  National  Forest,  Coeur 
d'Alene  River  and  Priest  Lake  Ranger 
District  and  Colville  National  Forest, 
Newport  Ranger  District,  Kootenai, 
Shoshone  and  Bonner  Coimties,  ID  and 
Pend  Orielle  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
document's  discussion  of  purpose  and 
need,  alternatives,  monitoring  and  road 
management.  EPA  requested  that  these 
issues  be  clarified  in  the  final 
dociunent.  In  addition,  EPA  requested 
that  the  Forest  Service  developed  a 
comprehensive  plan  for  dealing  with 
beetle  damaged  timber  in  an  area  that 
covers  nearly  270,100  acres. 

ERP  No.  D-COE-E39032-AL  Rating 
EC2,  Alabama-Coosa-Tallapoosa  (ACT) 
River  Basin  Compact,  Water  Allocation, 
several  counties,  AL  and  GA. 

Summary:  EPA  expressed 
environmental  concerns  that  the  Draft 
EIS  may  not  adequately  assess  the 
impacts  of  the  water  allocation 
formulas.  EPA  recommended  that 
comprehensive  river  basin  water  quality 
models  be  developed  to  predict  impacts 
to  indigenous  fish  and  aquatic  life, 
water  quality,  consumptive  uses, 
groundwater  and  recreation  for  the 
affected  reservoirs  and  rivers  within 
each  basin.  EPA  also  recommended  that 
a  baseline  be  established  that  would 
define  the  water  needs  for  the  rivers 
basins  to  function  in  an  acceptable 
manner  and  that  would  delineate  the 
limit  for  maximum  water  withdrawals. 

ERP  No.  D-DOE-G60007-NM  Rating 
EC2,  The  Conveyance  and  Transfer  of 
Certain  Land  Tracts  Administered  by 
the  US  DOE  and  Located  at  Los  Alamos 


National  Laboratory,  Los  Alamos  and 
Santa  Fe  Counties,  NM. 

Summary:  EPA  expressed 
environmental  concerns  since  there  is 
no  assurance  that  the  measures 
identified  would  be  implemented  by  the 
transferee  once  transfer  occ\u-s.  EPA 
suggests  that  DOE  consider  imposing 
deed  restrictions  and  easements  for 
those  transfer  lands  having  resoiut:es 
considered  sensitive  and  having  natural, 
cultural,  historical  and  environmental 
importance.  Further  discussion  on  this 
matter  should  be  incorporated  in  the 
FEIS. 

ERP  No.  D-TVA-E05122-00  Rating 
EC2,  Peaking  Capacity  Additions, 
Construction  and  Operation  of  Natiiral 
Gas-Fired  Combustion  Turbines,  NPDES 
and  COE  Section  404  Permits;  Three 
Sites  Proposed:  Colbert  Fossil  Plant, 
Colbert  County,  AL,  Gallatin  Fossil 
Plant,  Simmer  County,  TN  and 
Johnsonville  Fossil  Plant,  Himiphreys 
County,  TN. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
coordination  of  air  quality  Prevention  of 
Significant  Deterioration  permits.  EPA 
also  requested  additional  information 
on  commitments  for  mitigation  and  the 
impact  related  to  the  natural  gas 
pipeline  alternative  routes  for  the 
Colbert  Plant. 

ERP  No.  DS-NOA-B91005-O0  Rating 
LO,  Northeast  Multispecies  Fishery 
Management  Plan,  Updated  Information 
concerning  Overfishing  of  Red  Hake  and 
Silver  Hake  Fishiers,  Northeast  United 
States. 

Summary:  Review  of  this  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Final  EISs 

ERP  No.  F-DOE-E00007-SC  Tritium 
Extraction  FaciUty  (TEF),  Construction 
and  Operation  near  the  Center  of 
Savannah  River  Site  at  H  Area,  (DOE/ 
EIS-0271),  Aiken  and  Barnwell 
Counties,  SC. 

Summary:  EPA  continues  to  have 
environmental  concerns  regarding 
response  to  accidental  releases,  llhese 
issues  should  be  addressed  in  further 
detail  during  the  design  and  permitting 
phases  of  the  project. 

ERP  No.  F-DOE-^09802-00 
Commercial  Light  Water  Reactor  for  the 
Production  of  Tritiiun  at  one  or  more 
Facilities:  Watt  Bar  1.  Spring  City,  TN; 
Sequoyah  1  and  2  Soddy  Daisy,  TN; 
Bellefonte  Unit  1  and  2,  HoUoywood, 
AL,  Approval  of  Permits  and  Licenses, 
(DOE/EIS-0288)  TN  and  AL. 

Summary:  EPA  continues  to  have 
environmental  concerns  regarding 
potential  air  quality  impacts.  These 
issues  should  be  addressed  in  further 


detail  during  the  design  and  permitting 
phases  of  the  project. 

ERP  No.  F-DOE-E09803-SC 
Accelerator  for  Production  of  Tritium  at 
the  Savannah  River  Site  (DOE/EIS- 
0270),  Site  Specific,  Construction  and 
Operation,  Aiken  and  Barnwell 
Coimties,  SC. 

Summary:  EPA  continues  to  have 
environmental  concerns  regarding 
wetlands,  groimd water,  and  siuface 
water  impacts. 

ERP  No.  FA-NOA-B91017-00 
Atlantic  Sea  Scallop,  Placopecten 
Magellanicus,  (Gmelin),  Fishery 
Management  Plan  (FMP),  Updated  and 
Additional  Information,  Amendment 
No.  7. 

Summary:  Review  of  the  EIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  May  25, 1999. 
William  D.  Dickerson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  99-13665  Filed  5-27-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6242-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements.  Filed  May  17, 1999  Through 
May  21, 1999.  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  990167.  Draft  EIS,  FHW,  AK,  C 
Street  Corridor  Project,  Improvements 
from  O'Malley  Road  to  International 
Airport  Road,  NPDES  and  COE. 
Section  404  Permits,  Municipality  of 
Anchorage,  AK,  Due:  July  12, 1999, 
Contact:  Jim  Bryson  (907)  596-7428. 

EIS  No.  990168,  Final  EIS,  AFS,  AK,  Sea 
Level  Harvest  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Ketchikan  Ranger  District,  U.S. 
Coast  Guard  Permit.  NPDES  and  COE. 
Section  10  and  404  Permits, 
Revillagigedo  (Revilla)  Island/ 
Cleveland  Peninsula,  AK.  Due:  June 
28,  1999,  Contact:  Craig  Trulock  (907) 
228-4125. 

EIS  No.  990169,  Final  EIS,  USA, 
Stratford  Army  Engine  Plant  (SAEP) 
Disposal  and  Reuse,  Implementation, 
City  of  Stratford,  Fairfield  and  New 
Haven  Counties,  CT,  Due:  Jime  28, 
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1999,  Contact:  Fred  McLaren  (703) 
697-0115. 

EIS  No.  9901 70,  Draft  EIS,  FTA,  NY, 
Mid-HaJlem  Third  Track  Project, 
Construct  a  New  2.5  mile  Third  Track 
between  Fleetwood  and  Crestwood 
Stations,  Funding,  Westchester 
County,  NY,  Due:  July  12, 1999, 
Contact:  Anthony  Carr  (212)  668- 
2170. 

EIS  No.  990171,  Final  EIS,  DOA,  MN, 
SD,  Lincoln-Pipestone  Rural  Water 
(LPRW),  Development  and  Expansion 
of  Existing  System  North/Lyon 
County  Phase  and  Northeast  Phase 
Expansion  Project,  Yellow  Medicine, 
Lincoln  and  Lyon  Coimties,  MN  and 
Deuel  County,  SD,  Due:  Jime  28,  1999, 
Contact:  Mwk  S.  Plank  (202)  720- 
1649. 

EIS  No.  9901 72,  Regulatory  Final  EIS, 
NOA,  ME,  VT,  CT.  NH,  MA,  RI, 
American  Lobster  Fishery 
Management  Plan,  Implementation, 
To  Prevent  Overfishing  of  American 
Lobster  and  to  Rebuild  Lobster  Stocks, 
Exclusive  Economic  Zone  (EEZ)  off 
the  New  England  and  Mid-Atlantic, 
Due:  June  28, 1999,  Contact:  Penelope 
D.  Dalton  (301)  713-2239. 

Amended  Notices 

EIS  No.  990100,  Draft  Supplement,  COE, 
MO,  St.  Johns  Bayou  and  New  Madrid 
Floodway,  Channel  Enlargement  and 
Improvement,  Flood  Control,  National 
Economic  Development  (NED) 
Mississippi  River  &  Tributaries,  MO, 
Due:  June  25,  1999,  Contact:  John 
Rumancik  (901)  544-3975.  Published 
FR— 05-28-99— Review  Period 
Extended. 

EIS  No.  990120.  Draft  EIS.  AFS,  MT, 
Tobacco  Root  Vegetation  Management 
Plan,  Restore  and  Maintain  a  Mix 
Vegetation,  Beaverhead-Deer  Lodge 
National  Forest,  Madison  Ranger 
District,  Madison  County,  MT,  Due: 
June  15, 1999,  Contact:  Jan  M.  Bowey 
(406)  842-5432.  Published  FR  05-28- 
99.  Review  Period  Extended. 

EIS  No.  990126.  Draft  EIS.  AFS,  MT, 
North  Belts  Travel  Plan/Maypie 
Confederate  Vegetation  Restoration 
Project,  Improvements,  Helena 
National  Forest,  Townsend  and 
Helena  Ranger  District,  Broadwater, 
Lewis  and  Clark  and  Meagher 
Counties.  MT,  Due:  July  21, 1999, 
Contact:  Carol  Nimn  (406)  266-3425. 
Published  FR  05-28-99— Review 
¥■   Period  extended. 

EIS  No.  990161,  Draft  EIS,  FHW.  NY, 
Miller  Highway  Project  (P.I.N. 
103.27),  Relocation  of  Miller  Highway 
between  West  59th  Street  to  West 
72nd  Streets,  on  the  Upper  West  Side 
of  Manhattan,  Funding  and  COE 
Section  404  Permit,  New  York 


County,  NY,  Due:  July  21, 1999. 
Contact:  Arnold  Hauslw  (518)  431- 
4125.  Published  FR-05-28-99— 
Correction  to  PIN  No.,  Due  Date. 
Agency  Contact  and  Telephone. 

Dated:  May  25, 1999. 
William  D.  Dickenon, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  99-13666  Filed  5-27-99;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infomurtlon  Collections 
Approved  by  Office  of  Management 
and  Budget 

May  21, 1999. 

The  Federal  Conmnmications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  ludess  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Fedeial  Communications 
Commission,  (202)  418-1379. 

Federal  Cemmnnications  Commission 

OAiB  Cb/itro7  No.;  3060-0848. 

Expiration  Date:  11/30/99. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability,  CC 
Docket  No.  98-147.  FCC  99-48,  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  (FNPRM). 

Form  No.:N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1400 
respondents;  4.5  hours  per  response 
(avg.);  6300  total  annual  burden  hours 
for  all  collections. 

Estimated  Axmual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
third  party  disclosures. 

Description:  In  the  First  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  issued  in  CC  Docket  No. 
98-147,  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability, 
released  March  31. 1999,  the 
Commission  seeks  to  implement 
Congress's  goal  of  promoting  innovation 
and  investment  by  all  participating  in 
the  telecommunications  marketplace,  in 
order  to  stimulate  competition  for  all 
services,  including  advanced  services. 


In  fulfillment  of  this  goal,  the 
Commission  imposes  certain  collections 
of  information  on  all  incumbent  local 
exchange  carriers  (inciunbent  LECs):  (a) 
List  of  Equipment,  Affidavit — Whenever 
an  inamibent  LEC  objects  to  collocation 
of  equipment  by  a  requesting 
telecommunications  carrier  for  the 
purposes  within  the  scope  of  section 
251(c)(6)  of  the  Act,  the  incumbent  LEC 
shall  prove  to  the  state  commission  that 
the  equipment  will  not  be  actually  used 
by  the  telecommunications  carrier  for 
the  purpose  of  obtaining 
interconnection  or  access  to  imbundled 
network  elements.  An  incumbent  LEC 
that  denies  collocation  of  a  competitor's 
equipment,  citing  safety  standards,  must 
jwovide  to  the  competitive  LEC  within 
five  business  days  a  list  of  all  equipment 
that  the  inciunbent  LEC  locates  within 
the  premises  in  question,  together  with 
an  affidavit  attesting  that  all  of  that 
equipment  meets  or  exceeds  the  safety 
standard  that  the  incumbent  LEC 
contends  the  competitor's  equipment 
fails  to  meet.  See  47  CFR  51.323(b).  (No. 
of  respondents:  1400;  hours  per 
response:  1  hour;  total  annual  burden: 
1400  hours),  (b)  Space  Limitation 
Documentation — An  incumbent  LEC 
shall  submit  to  the  state  commission, 
subject  to  any  protective  order  as  the 
state  commission  may  deem  necessary, 
detailed  floor  plans  or  diagrams  of  any 
premises  where  the  mcumbent  LEC 
claims  that  physical  collocation  is  not 
practical  because  of  ^ace  limitations. 
An  incumbent  LEC  that  contends  space 
for  physical  collocation  isnot  available 
in  an  incumbent  LEC  premises  must 
also  allow  the  requesting  carrier  to  tour 
the  entire  premises  in  question,  not  just 
the  room  in  which  space  was  denied, 
without  charge,  within  ten  days  of  the 
recnpt  of  the  incumbent  LECs  denial  of 
space.  Section  51.321(f)  is  currently 
approved  by  OKffl  under  OMB  control 
nimiber  3060-0710.  The  Commission 
has  amended  the  rule  section  to  require 
that  ILECs  allow  CLECs  to  tour  their 
facility.  However,  no  new  or  modified 
paperwork  requirements  aremade.  See 
47  CFR  51.321(f).  (c)  Report  of  Available 
Collocation  Space — UpcHi  request,  an 
incimibent  LEC  must  submit  to  the 
requesting  cazBOT  within-tea  days  of  the 
submission  of  the  request  a  report 
indicating  the  incumbent  LECs 
available  collocation  space  in  a 
particular  LEC  premises.  This  report 
must  specify  the  amount  of  collocation 
space  available  at  each  requested 
premises,  the  number  of  coUocators,  and 
any  modffications  in  the  use  of  the 
space  since  the  last  report.  The 
incumbent  LEC  must  maintain  a 
publicly  available  document,  posted  for 
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viewing  on  the  Internet,  indicating  all 
premises  that  are  full,  and  must  update 
such  a  document  within  ten  days  of  the 
date  at  which  a  premises  runs  out  of 
physical  collocation  space.  See  47  CFR 
51.321(h).  (No.  of  respondents:  1400; 
hours  per  response:  1  hour;  total  aimual 
burden:  1400  hours),  (d)  Information  on 
Seciuity  Training — An  incumbent  LEG 
must  provide  information  to 
competitive  LECs  on  the  specific  type  of 
security  training  a  competitive  LECs 
employees  must  complete  in  order  for 
the  inciunbent  LEG  to  maintain 
reasonable  security  measures  for  its 
equipment  and  networks.  See  47  GFR 
Section  51.323(i)(3).  (No.  of 
respondents:  1400;  hours  per  response: 
30  minutes;  total  annual  burden:  700 
hours),  (e)  Access  to  Spectrum 
Management  Procedures  and  Policies — 
An  inciunbent  LEG  must  provide 
competitive  LECs  with 
nondiscriminatory  access  to  the 
incumbent  LEG's  spectrum  management 
procedures  and  policies.  See  1st  Report 
and  Order,  para.  72.  (No.  of 
respondents:  1400;  hours  per  response: 
30  minutes;  total  annual  burden:  700 
hours),  (f)  Rejection  and  Loop 
Information — An  incumbent  LEG  must 
disclose  to  requesting  carriers 
information  with  respect  to  the  rejection 
of  the  requesting  carrier's  provision  of 
advanced  services,  together  with  the 
specific  reason  for  the  rejection.  An 
incumbent  LEG  must  also  disclose  to 
requesting  carriers  information  with 
respect  to  the  number  of  loops  using 
advanced  services  technology  within 
the  binder  and  type  of  technology 
deployed  on  those  loops.  See  1st  Report 
and  G^der,  para.  73.  (No.  of 
respondents:  1400  hoiu-s;  hoiu«  per 
response:  1  hour;  total  annual  burden: 
1400  hours),  (g)  Notification  of 
Performance  Degradation — If  a  carrier 
claims  a  service  is  significantly 
degrading  the  performance  of  other 
advanced  services  or  traditional  voice 
band  services,  then  that  carrier  must 
notify  the  causing  carrier  and  allow  that 
carrier  a  reasonable  opportimity  to 
correct  the  problem.  Any  claims  of 
network  harm  must  be  supported  with 
specific  and  verifiable  supporting 
information.  See  1st  Report  and  Order, 
para.  75.  (No.  of  respondents:  1400; 
hoiu^  per  response:  1  hour;  total  annual 
burden:  1400  hoiu-s).  All  of  the 
collections  wiU  be  used  by  the 
Gommission  and  by  competitive  carriers 
to  facilitate  the  deployment  of  advanced 
data  services  and  to  implement  section 
706  of  the  Gommimications  Act  of  1934, 
as  amended.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0804. 


Expiration  Date:  05/31/2002. 

Title:  Universal  Service;  Health  Gare 
providers  Universal  Service  Program. 

Form  No.:  FGG  Forms  465,  466,  467 
and  468. 

Respondents:  Not  for  profit 
institutions;  business  or  other  for-profit. 

Estimated  Annual  Burden:  18,400 
respondents;  6.6  hours  per  response 
(avg.);  121,500  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  The  Gommission  has 
adopted  rules  providing  support  for  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  health  care  providers  pursuant 
to  authority  stemming  from  the 
Telecommunications  Act  of  1996.  The 
Universal  Service  Administrative 
Gompany  administers  the 
telecommunications  universal  service 
programs.  Health  care  providers  who 
want  to  participate  in  the  uiniversal 
service  program  must  file  the  following 
forms  vrith  USAG's  Rural  Health  Gare 
Division  (RHGD).  (a)  FGG  Form  465— 
Description  of  Services  Requested  and 
Gertification.  All  health  care  providers 
requesting  services  eligible  for  universal 
service  support  must  file  a  £)escription 
of  Services  and  Gertification  form  with 
the  RHGD.  By  filing  this  form,  health 
care  providers  certify  that  they  meet  the 
eligibility  criteria  and  indicate  the 
telecommunications  services  they 
would  like  to  purchase  at  supported 
rates.  The  RHGD  posts  a  description  of 
the  services  sought  on  a  website  for  all 
potential  competing 
telecommunications  carriers  to  see  and 
respond  to  as  if  they  were  requests  for 
proposals  (RFPs).  47  G.F.R.  54.603(b)(2), 
47G.F.R.  54.615(c).  (No.  of  respondents: 
12,000;  hours  per  response:  2.5  hours; 
total  annual  burden:  30,000).  (b)  FGG 
Form  466 — Services  Ordered  and 
Gertification.  All  health  care  providers 
ordering  services  that  are  eligible  for 
universal  service  support  must  file  a 
Services  Ordered  and  Gertification  form 
vrith  the  RHGD.  47  G.F.R.  54.603(b)(4). 
FGG  Form  466 — Services  Ordered  and 
Gertification  is  the  means  by  which  a 
health  care  provider  informs  the  RHGD 
that  it  has  entered  an  agreement  with  a 
telecommunications  service  provider  to 
purchase  supported  services.  FGG  Form 
466  will  also  be  used  to  ensure  health 
care  providers  have  selected  the  most 
cost-effective  method  of  providing  the 
requested  services  as  set  forth  in  47 
G.F.R.  54.603(b)(4).  The  RHGD  must 
receive  this  form  before  it  can  commit 
universal  service  monies  to  support  the 
telecommunications  services  the  health 
caie  provider  has  agreed  to  piirchase. 


(No.  of  respondents:  12,000;  hours  per 
response:  1.5  hours;  total  annual 
burden:  18,000  hours),  (c)  FGG  Form 
467 — Gonfirmation  of  Service 
Gommencement  or  Notification  of 
Disconnection  of  Service.  First,  a  health 
care  provider  that  is  receiving  supported 
telecommunications  service  must  file 
this  form  to  inform  the  RHGD  that  it  is 
receiving  the  services  identified  in  FGG 
Form  466.  The  RHGD  will  not  permit 
support  to  be  disbursed  to  the 
telecommunications  carrier  pursuant  to 
47  G.F.R.  54.611  prior  to  receiving  FGG 
Form  467.  Second,  a  health  care 
provider  receiving  supported 
telecommunications  service  must  file 
FGG  Form  467  when  it  stops  receiving 
these  services.  This  action  is  necessary 
to  ensure  that  no  universal  service 
support  is  distributed  after  a 
telecommunications  carrier  stops 
providing  the  supported  service.  (No.  of 
respondents:  15,000;  hours  per 
response:  1.5  hours;  total  annual 
burden:  22,500  hours),  (d)  FGG  Form 
468 — Telecommunications  Carriers 
Support.  All  telecommunications 
carriers  seeking  imiversal  service 
support  for  providing 
telecommunications  services  to  health 
care  providers  must  file  this  form.  The 
data  in  the  report  will  be  used  to  ensure 
that  the  appropriate  amount  *of  universal 
service  support  is  allocated  for  each 
service  purchased,  as  set  forth  in  47 
G.F.R.  54.609(b).  Telecommimications 
carriers  must  provide  specific 
information  on  Form  468,  such  as  the 
circuit  distance  for  the  services  they  are 
providing  and  the  estimated  amount  of 
support  that  should  be  allocated  to  these 
services.  Telecommunications  carriers 
retiun  the  completed  FCC  Form  468  to 
the  health  care  provider,  which  is 
responsible  for  filing  both  FCC  Form 
468  and  FCC  Form  466  with  the  RHGD 
at  the  same  time.  (No.  of  respondents: 
3400;  hours  per  response:  1.5  hours; 
total  annual  burden:  51,000.  It  is 
estimated  a  telecommunications  carrier 
will  submit  FCC  Form  468  about  ten 
times  a  year). 

Submission  of  FGG  Form  465, 
Description  of  Services  Requested  and 
Gertification,  is  the  means  by  which  a 
health  care  provider:  (1)  requests 
specific  services  firom 
telecommunications  carriers;  and  (2) 
certifies  that  it  is  eUgible  to  receive 
telecommunications  services  that  are 
supported  by  universal  service 
mechanisms.  Posting  a  health  care 
provider's  FCC  Form  465  allows 
telecommunications  carriers  to  idactify 
which  health  care  providers  in  then 
service  area  are  asking  for  specific 
services.  Health  care  providers  use  FCC 
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Form  466  to  inform  the  RHCD  that  they 
have  agreed  to  purchase  supportable 
services  from  a  telecommunications 
carrier.  FCC  Form  466  is  also  used  to 
ensure  health  care  providers  have 
selected  the  most  cost-effective  method 
of  providing  the  requested  services  as 
set  forth  in  47  C.F.R.  54.603(b)(4).  The 
RHCD  must  receive  this  form  before  it 
can  commit  imiversal  service  funds  to 
support  the  services  the  health  care 
provider  has  agreed  to  purchase.  FCC 
Form  467  also  requires  health  care 
provider  to  inform  the  RHCD  that  it  has 
stopped  receiving  supported  service. 
FCC  Form  468  is  the  means  by  which 
a  telecommunications  carrier  that  has 
agreed  to  provide  supported  services  to 
a  health  care  providers  submits  specific 
information  to  the  RHCD  about  the 
amoimt  of  support  that  should  be 
allocated  for  the  teleconununications 
service.  Obligation  to  respond:  Required 
to  obtain  or  retain  benefits.  Call  RHCD 
at  800-229-5476  for  questions 
concerning  or  copies  of  FCC  Forms  465, 
466,  467  and  468. 

OMB  Control  No.:  3060-0856. 

Expiration  Date:  05/31/2002. 

Title:  Universal  Service,  Schools  and 
Libraries  Universal  Service  Program — 
Reimbursement  Forms. 

Form  No.:  FCC  Forms  472,  473,  and 
474. 

Respondents:  Not-for-profit 
institutions;  business  or  other  for-profit. 

Estimated  Annual  Burden:  61,800 
respondents;  1.4  hours  per  response 
(avg.);  88,050  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  The  Commission  has 
adopted  rules  discoimts  on  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries  pursuant 
to  the  Telecommunications  Act  of  1996. 
The  Universal  Service  Administrative 
Company  (USAC)  administers  the 
telecommunications  universal  service 
programs.  The  following  forms  are 
necessary  to  enable  USAC's  Schools  and 
Libraries  Division  (SLD).  to  pay 
universal  service  support  to  service 
providers  who  provide  discoimted 
service  to  eligible  schools,  libraries,  and 
consortia  of  those  entities.  FCC  Form 
472— Billed  Entity  Applicant 
Reimbm^ement  Form — The  information 
collected  in  the  Billed  Entity  Applicant 
Reimbursement  Form  is  necessary  to 
enable  the  fund  administrator,  the  SLD, 
to  pay  imiversal  service  support  to 
service  providers  who  provide 
discounted  services  to  eligible  schools, 
libraries,  and  consortia  of  those  entities. 


The  information  is  to  be  collected  from 
each  Form  471  Billed  Entity  Applicant 
(Applicant)  that  received  a  funding 
Commitment  Decisions  Letter  firom  the 
administrator  and  filed  a  Form  486  to 
indicate  the  applicant  intended  to 
prepare  and  submit  to  the  SLD  an 
invoice  for  reimbursement.  The 
information  collected  on  the  Billed 
Entity  Applicant  Reimbinsement  Form 
should  be  completed  by  an  applicant  to 
seek  reimbursement  for  payments  on 
approved  services  and/or  products 
delivered  to  the  applicant  from  the 
actual  service  start  date,  as  reported  in 
the  applicant's  Form  486  Column  (E). 
This  information  is  necessary  to  identify 
the  amount  of  the  discounts  due  and 
owing  from  the  service  provider  to  the 
applicant,  so  that  the  service  provider 
may  reimburse  this  amount  to  the 
applicant.  The  fund  administrator  will 
notify  the  service  provider  of  the 
amoimt  of  the  approved  reimbursement, 
and  the  service  provider  shall  then 
reimburse  the  amount  to  the  applicant. 
The  fund  administrator  will  then 
reimburse  the  service  provider  for  the 
amount  of  approved  discounts  paid  on 
a  Billed  Entity  Reimbursement  Form. 
The  Telecommunications  Act  of  1996 
contemplates  that  discoimts  on  eligible 
services  shall  be  provided  by  service 
providers,  and  the  service  providers 
shall  seek  reimbursement  for  the 
amoimt  of  the  discounts.  The  fund 
administrator  will  disburse  imiversal 
service  support  payments  to  service 
providers  than  directly  to  applicants.  In 
preparing  and  submitting  its  Billed 
Entity  Applicant  Reimbursement  Form, 
the  applicant  must  provide  a  copy  of  the 
completed  form  to  the  service  provider 
and  obtain  the  written 
acknowledgement  of  the  service 
provider  to  confirm  that  the  service 
provider  understands  its  obligation  to 
provide  the  approved  discount  to  the 
applicant,  once  the  fund  administrator 
processes  the  Billed  Entity 
Reimbursement  Form.  The  service 
provider  must  also  acknowledge  that 
under  no  circumstances  may  it  make 
use  of  a  reimbursement  paid  fi^om  the 
fund  administrator  to  the  service 
provider  before  the  service  provider 
issues  the  approved  discount  to  the 
applicant.  (No.  of  respondents:  50,000; 
hours  per  response:  1.5  hours;  total 
annual  burden:  75,000  hours),  (b)  FCC 
Form  473 — Service  Provider  Annual 
Certification  Form — The  Service 
Provider  Annual  Certification  Form  is  to 
be  submitted  by  each  service  provider  or 
vendor,  hereinafter  collectively  referred 
to  as  service  providers,  that  was 
assigned  a  service  provider 
identification  number  (SPIN)  by  the 


Universal  Service  Administrative 
Company  (USAC)  and  that  participates 
in  the  universal  service  support 
mechanism  for  schools  and  libraries. 
The  service  provider  or  vendor  will 
participate  in  the  universal  service 
support  mechanism  by  providing 
discounted  eligible  services  to  eligible 
entities  pursuant  to  a  Fund 
Commitment  Decisions  Letter  issued  by 
the  SLD.  The  purpose  of  the  Annual 
Certification  Form  is  to  confirm  that,  for 
each  Invoice  Form  submitted  by  the 
service  provider,  the  Invoice  form  is  in 
comphance  with  the  FCC's  rules 
governing  the  schools  and  libraries 
universal  service  support  mechanism, 
and  the  Invoice  Form  is  true,  accurate 
and  complete.  (No.  of  respondents: 
9300;  hours  per  response:  1  hour;  total 
annual  burden:  9300  hours),  (c)  FCC 
Form  474 — Service  Provider  Invoice 
Form — ^The  Service  Provider  Invoice 
Form  is  to  be  used  by  all  service 
providers  or  vendors,  hereinafter 
collectively  referred  to  as  service 
providers,  who  were  assigned  a  SPIN  by 
the  USAC  and  participate  in  the 
universal  service  support  mechanism 
for  schools  and  libraries.  The  service 
provider  or  vendor  will  participate  in 
the  universal  service  support 
mechanism  by  providing  discounted 
eligible  services  to  eligible  entities 
pursuant  to  a  Fund  Commitment 
Decisions  Letter  issued  by  the  fund 
administrator,  the  Schools  and  Libraries 
Division  (SLD).  The  purpose  of  the 
Invoice  Form  is  for  the  service  provider/ 
vendor  to  seek  reimbursement  for  the 
cost  of  discounts.  The  information  to  be 
collected  on  the  Service  Provider 
Invoice  Form  must  be  received  by  the 
SLD  before  a  service  provider 
participating  the  universal  service 
program  for  schools  and  libraries  can  ' 
receive  payment  for  the  discounted 
portion  of  its  bill  for  eligible  services  to 
eligible  entities.  Subsequent  to  receipt 
and  review  of  the  Service  Provider 
Invoice,  the  SLD  will  authorize  USAC  to 
disburse  pajrment  on  the  invoice.  (No.  of 
respondents:  2500;  hours  per  response: 
1.5  hours;  total  annual  burden:  3,750 
hours). 

The  purpose  of  FCC  Form  472,  Billed 
Entity  Applicant  Reimbursement  Form 
is  to  establish  the  process  and  procedure 
for  an  eligible  entity  to  seek 
reimbursement  firom  the  service 
provider  for  the  discounts  on  services 
paid  in  full  since  the  actual  service  start 
date  of  the  discoimts  as  reported  in  the 
applicant's  Form  486  Receipt  of 
Services  Confirmation  Form,  Column 
(E)  of  Block  2.  Once  the  fund 
administrator  processes  the  Billed 
Entity  Applicant  Reimbursement  Form, 
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a  notification  will  be  sent  to  the  service 
provider  and  applicant  advising  them  of 
the  approved  amount  of  discounts.  The 
service  provider  must  then  provide  the 
discount  amoimt  to  the  applicant  and 
the  fund  administrator  will  reimburse 
the  service  provider.  The  purpose  of 
FCC  Form  473,  Service  Provider  Annual 
Certification  Form  is  to  establish  the 
process  and  procedure  for  a  service 
provider  to  confirm  the  acciiracy  of  their 
Invoice  Forms.  This  form  is  part  of  the 
procedure  established  to  enable  service 
providers  to  seek  reimbursement  for  the 
costs  of  discounts  they  provided  to 
eligible  entities  on  eligible  services  as 
defined  under  the  FCC's  rules  governing 
the  schools  and  libraries  imiversal 
service  support  mechanism  pursuant  to 
the  Telecommimications  Act  of  1996. 
The  purpose  of  FCC  Form  474,  is  to 
establish  the  processing  and  procedure 
for  a  service  provider  to  seek 
reimbursement  for  the  costs  of  discoimts 
it  provided  to  eligible  entities  on 
eligible  services  as  defined  under  the 
FCC's  rules  governing  the  schools  and 
libraries  universal  service  support  ' 
mechanism  pursuant  to  the 
Telecommunications  Act  of  1996.  The 
Service  Provider  Invoice  Form  is  also 
used  by  the  fund  administrator,  the 
SIX),  to  assure  that  the  dollars  paid  out 
by  the  fund  administrator  on  a  funding 
request  number  (FRN)  do  not  exceed 
thatFRN. 

All  of  the  requirements  contained 
herein  are  necessary  to  implement  the 
congressional  mandate  for  universal 
service.  Obligation  to  respond:  Required 
to  obtain  or  retain  benefits.  Call  SLD  at 
888-203-8100  for  questions  concerning 
or  copies  of  FCC  Forms  472,  473,  and 
474. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

[FR  Doc.  99-13613  Filed  5-27-99;  8:45  am) 

BILUNG  COOE  6712-01-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U^Xl  352b),  notice  is  hsraby  pven  that 
at  2X}5p.m.  on  Tuesday,  May  25, 1999, 


the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  matters 
relating  to  the  Corporation's 
supervisory,  corporate,  and  liquidation 
activities,  and  (2)  matters  relating  to  an 
administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  John  D.  Hawke, 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  May  26. 1999. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  99-13799  Filed  5-26-99;  2:20  pm] 
BILUNG  COOE  S714-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  NUMBER:  27988. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  May  27, 1999, 10:00  a.m., 
meeting  open  to  the  public. 

*        *        *        *        *    ' 

THE  FOLLOWING  ITEMS  HAVE  BEEN  ADDED 
TO  THE  AGENDA: 

Proposed  Final  Rules  on  Matching 
Credit  Card  and  Debit  Card 
Contributions  in  Presidential 
Campaigns. 

Revised  Advisory  Opinion  1999-9: 
Bill  Bradley  for  President,  Inc.,  by 
Robert  F.  Bauer,  coimsel. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202) 694-1220. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 
(FR  Doc  99-13732  Filed  5-26-99;  KUOam] 
oenE-snt-oPn 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  301-201037-003. 

Title:  Jacksonville — SSA  Marine 
Terminal  Lease  Agreement. 

Parties: 

Jackonsville  Port  Authority 
Stevedoring  Services  of  America, 
Inc. 

Synopsis:  The  proposed  amendment 
concerns  an  increase  in  rental  rates  and 
other  matters.  The  agreement  continues 
to  nm  through  October  13,  2001. 

Dated:  May  24. 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 

Biyant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-13570  Filed  5-27-99;  8:45  am] 

BILUNG  COOE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and46CFR515. 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
JCW  International  Group,  Inc.  d/b/a, 

JCW  Freight  Systems  Company,  380 

Swift  Avenue,  South  San  Francisco, 

CA  94080,  Officer:  James  C.  Wu, 

President,  Raymond  Kai  Fai  Chan, 

(Qualifying  Individual) 
VIP  International,  Inc.,  176-20  147 

Avenue,  Jamaica,  NY  11434,  Officer: 

Andrew  F.  Pujol,  President. 

{Qualifying  Incfividual) 
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AJ  International  Shipping/Logistics, 
Inc.,  4548  Mundy  Road,  Jacksonville, 
PL  32207,  Officers:  Mark  Andrew 
Nichols,  President,  (Qualifying 
Individual],  Jerold  B.  Knoepfler,  Vice 
President 

Amistics  LLC,  171  Madison  Avenue, 
Suite  1409,  New  York,  NY  10016, 
Officers:  Michael  Brian  Deitchman, 
Member,  (Qualifying  Individual),  Jay 
Vallabh,  Member 

Allstar  Freight  International,  Inc.,  550  E. 
Carson  Plaza  Drive,  #132,  Carson,  CA 
90746,  Officers:  Bong  Soo  Hong,  CEO, 
Changsub  Shim,  Secretary, 
(Qualifying  Individual) 

Bayanihan  Cargo  International,  925 
Linden  Avenue,  Unit  D,  South  San 
Francisco,  CA  94080,  Officers: 
Manuel  A.  Espinosa,  President, 
(Qualifying  Individual),  Carmen  P. 
Espinosa,  Secretary 

The  Freight  Company  Inc.,  10002 
Pioneer  Blvd.,  Unit  108,  Santa  Fe 
Springs,  CA  90670,  Officer:  Syed 
Shirazi,  President,  (Qualifying 
Individual) 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  99-13571  Filed  5-27  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act],  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  25,  1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Tonti  Financial  Corporation, 
Columbus,  Ohio;  to  merge  with  Greater 
Ohio  River  Corp.,  Columbus,  Ohio,  and 
thereby  indirectly  acquire  First  Bank  of 
Marietta,  Marietta,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Associated  Banc-Corp.,  Green  Bay, 
Wisconsin;  to  merge  with  Riverside 
Acquisition  Corp.,  Minneapolis, 
Minnesota,  and  thereby  acquire 
Riverside  Bancshares  Corporation, 
Minneapolis,  Minnesota,  and  Riverside 
Bank,  Minneapolis,  Minnesota. 

2.  Peoples  Bancorp,  Inc.,  Arlington 
Heights,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Peoples  Bank  of  Arlington  Heights, 
Arlington,  Heights,  Illinois  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  25, 1999. 

Roi>ert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13662  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Maricet  Committee; 
Domestic  Policy  Directh/e  of  March  30, 
1999. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  March  30, 1999.' 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  expansion  in 
economic  activity  is  still  robust. 
Nonfarm  payroll  emplo}mient  posted 
sizable  further  gains  in  January  and 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  March  30, 1999, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


February,  and  the  civilian 
unemployment  rate  remained  below  4V2 
percent.  Total  industrial  production 
edged  higher  over  the  first  two  months 
of  the  year.  Total  retail  sales  rose 
sharply  further  over  the  two  months, 
and  housing  starts  increased 
appreciably  from  an  already  elevated 
level.  Available  indicators  suggest  that 
business  capital  spending  decelerated  in 
early  1999  but  growth  was  still 
relatively  rapid.  The  nominal  deficit  on 
U.S.  trade  in  goods  and  services 
widened  substantially  in  January  from 
its  foiuth-quarter  average.  Inflation  has 
remained  subdued  despite  very  tight 
labor  markets. 

Short-term  interest  rates  have  changed 
little  since  the  meeting  on  February  2- 
3, 1999,  while  longer-term  rates  have 
risen  somewhat  on  balance.  Key 
measures  of  share  prices  in  equity 
markets  have  registered  mixed  changes 
over  the  intermeeting  period.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  has  risen  somewhat 
over  the  period  in  relation  to  the 
currencies  of  a  broad  group  of  important 
U.S.  trading  partners,  and  the 
appreciation  has  been  a  bit  larger 
against  a  subset  of  major  currencies. 

M2  and  M3  continued  to  record  large 
increases  in  January  and  February,  but 
available  data  pointed  to  substantial 
moderation  in  March.  Both  aggregates 
are  estimated  to  have  increased  over  the 
first  quarter  at  rates  somewhat  above  the 
Committee's  aimual  ranges.  Total 
domestic  nonfinancial  debt  has 
continued  to  expand  at  a  pace 
somewhat  above  the  middle  of  its  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustsdnable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  February 
established  ranges  for  growth  of  M2  and 
M3  of  1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1998  to  the  fourth  quarter  of 
1999.  The  range  for  growth  of  total 
domestic  nonfinancial  debt  was  set  at  3 
to  7  percent  for  the  year.  The  behavior 
of  the  monetary  aggregates  will  continue 
to  be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

To  promote  the  Committee's  long-run 
objectives  of  price  stability  and 
sustainable  economic  growth,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  4^/4 
percent.  In  view  of  the  evidence 
currently  available,  the  Committee 
believes  that  prospective  developments 
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are  equally  likely  to  warrant  an  increase 
or  a  decrease  in  the  federal  funds  rate 
operating  objective  during  the 
intermeeting  period. 

By  order  of  the  Federal  Open  Market 
Committee,  May  24, 1999. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
IFR  Doc.  99-13593  Filed  5-27-99;  8:45  am] 
BILLING  CODE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10.00  a.m.,  Wednesday, 
June  2, 1999. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington.  D.C,  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  26, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13731  Filed  5-26-99;  10:17  am] 

BILLING  CODE  6210-01-P 


FEDERAL  TRADE  COMMiSSiON 

[File  No.  9823522] 

Liberty  Rnanciai  Companies,  inc.; 
Analysis  To  Aid  Pubiic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consen'  agreement. 

SUMMARY:  The  consent-agreement  in  this 
matter  settles  alleged  violations  of 


federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  by 
July  23, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/OfRce  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toby  Milgrom  Levin  or  Sydney  M. 
Knight,  FTC/S-4002,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
(202)  326-3156  or  (202)  326-2162. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  6, 1999),  on  the  World  Wide  Web. 
at  "http://www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3y2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b){6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b){6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 


agreement  containing  a  consent  order 
from  Liberty  Financial  Companies,  Inc. 
("Liberty  Financial"),  the  operator  of  a 
website  on  the  World  Wide  Web  located 
at  http://www.younginvestor.com 
("website"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubUc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Liberty  Financial  website  features 
several  different  areas  targeted  to 
children  and  teens.  One  such  area  is  the 
Measure  Up  Survey  area.  Participants  in 
this  area  survey  fill  out  a  survey  seeking 
financial  information,  including  the 
individual's:  weekly  amount  of 
allowance;  types  of  financial  gifts 
received  such  as  stocks,  bonds  and 
mutual  funds,  and  from  whom; 
spending  habits;  part  time  work  history; 
plans  for  college;  and  family  finances. 
Later,  the  survey  elicits  the  individual's 
name,  address,  age  and  email  address. 
The  Commission's  complaint  alleges 
that  Liberty  Financial  made  three 
misrepresentations  in  connection  with 
its  collection  of  this  information  on  its 
website.  First,  the  complaint  alleges  that 
Liberty  Financial  represented  that  the 
information  collected  would  be  "totally 
anonymous.'"  In  fact,  according  to  the 
complaint,  all  of  the  information 
collected  in  the  survey  area — the 
questionnnaire  responses  and  the 
participants'  personal  information — are 
maintained  in  one  database  in 
identifiable  form.  Thus,  the  financial 
information  participants  provide  can  be 
linked  to  them  personally. 

The  complaint  also  alleges  that 
Liberty  Financial  falsely  represented 
that  participants  in  the  Measure  Up 
Survey  who  submit  the  requested 
personal  identifying  information  will 
receive  the  company's  Young  Investor  e- 
mail  newsletter.  In  fact,  according  to  the 
complaint.  Liberty  Financial  did  not 
provide  a  newsletter  to  any  of  the 
participants  in  the  Survey. 

Finally,  the  complaint  alleges  that 
Liberty  Financial  falsely  represented 
that  every  three  months,  a  participant  in 
the  Measure  Up  Survey  who  submits  the 
requested  personal  information  is 
selected  to  win  his  or  her  choice  of 
certain  specified  prizes.  In  fact, 
according  to  the  complaint,  Liberty 
Financial  has  not  selected  quarterly 
winners  as  represented. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
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violations  charged  and  to  prevent  the 
respondent  firom  engaging  in  similar 
acts  and  practices  in  the  futiire. 

Part  I  of  the  proposed  order  prohibits 
Liberty  Financial  firom  making  any 
misrepresentation  about  its  collection  or 
use  of  personal  information  from 
children  under  the  age  of  eighteen,  the 
group  from  whom  Liberty  Financial  had 
previously  collected  such  information. 
The  order  defines  "personal 
information"  as  "individually 
identifiable  information  about  an 
individual  collected  online,  including 
first  and  last  name,  home  or  other 
physical  address  including  street  name 
and  name  of  a  city  or  town,  e-mail, 
address,  telephone  number,  Social 
Secmity  number,  or  any  information 
concerning  the  child  or  the  parents  of 
that  child  that  the  website  collects 
online  from  the  child  and  combines 
with  an  identifier  described  in  this 
definition." 

Part  n  of  the  proposed  order  prohibits 
Liberty  Financial  from  collecting 
personal  identifying  information  from 
any  child  under  age  thirteen  if  Liberty 
Financial  has  actual  knowledge  that  the 
child  does  not  have  a  parent's 
permission  to  provide  the  information. 

Part  in  of  the  proposed  order  requires 
Liberty  Financial  to  post  a  clear  and 
prominent  privacy  statement  on  its 
child-directed  websites  explaining 
Liberty  Financial's  practices  with  regard 
to  its  collection  and  use  of  personal 
identifying  information.  The  notice 
must  include  the  following: 

(a)  What  information  is  being 
collected; 

(b)  How  Liberty  Financial  uses  such 
information; 

(c)  Liberty  Financial's  disclosure 
practices  for  such  information;  and 

(d)  How  the  consumer  can  obtain 
access  to  the  information. 

Liberty  Financial  may  comply  with 
this  Part  by  posting  a  Privacy  Notice  on 
its  home  page  along  with  a  clear  and 
prominent  hyperlink  to  that  notice  at 
each  location  on  the  site  at  which 
personal  identifying  information  is 
collected.  The  hyperlink  would  be 
accompanied  by  the  following 
statement: 

Notice:  We  collect  personal  information  on 
this  site:  To  learn  more  about  how  we  use 
your  information  click  here. 

Part  rV  of  the  proposed  order  sets 
forth  the  principles  of  parental  choice 
and  control.  This  Part  requires  Liberty 
Financial  to  implement  a  procediu'e  to 
obtain  "verifiable  parental  consent" 
prior  to  collecting  and  using  children's 
identifying  information,  a  procedure 
commonly  referred  to  as  "opt-in."  The 
order  specifies  ways  in  which  Liberty 


Financial  can  ensure  that  parents 
receive  notice  of  the  collection  and 
authorize  it. 

Part  V  addresses  the  information  that 
Liberty  Financial  previously  collected 
from  children.  It  requires  Liberty 
Financial  to  delete  all  personal 
information  collected  from  children 
prior  to  the  effective  date  of  the  order. 

Part  VI  of  the  order  states  that  once 
the  Children's  Online  Privacy  Protection 
Act  of  1998  and  any  regulations 
implementing  the  statute  become 
effective,  Liberty  Financial's  compliance 
with  that  Act  and  regulations  will  be 
considered  complicuice  with  Paragraphs 
n  through  IV  of  the  order. 

Part  Vn  outlines  Liberty  Financial's 
recordkeeping  requirements  under  the 
proposed  order.  Part  VIII  requires 
Liberty  Financial  to  deliver  a  copy  of 
the  order  to  certain  company  officers 
and  personnel.  Parts  DC  and  X  require 
Liberty  Financial  to  notify  the 
Commission  of  any  change  in  its 
corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
compliance  reports  with  the 
Commission.  Part  XI  is  a  "sunset" 
provision,  dictating  that  the  order  will 
terminate  in  twenty  years  absent  certain 
circiunstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  99-13612  Filed  5-27-99;  8:45  am] 

BILUNG  COOE  67S0-01-« 


GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  General  Services 

Administration. 

ACTION:  Notice  of  a  proposed  new 

system  of  records  subject  to  the  Privacy 

Act  of  1974. 

summary:  The  General  Services 
Administration  (GSA)  proposes  to 
establish  a  new  govemmentwide  system 
of  records.  Access  Certificates  for 
Electronic  Services  (ACES),  GSA/ 
GOVT-5.  The  system  will  allow  on-line 
access  to  personal  information  in 
participating  Federal  agencies' 
automated  systems  by  individuals  who 
are  the  subjects  of  the  information.  Up 
to  now,  many  Federal  information 


systems  containing  legally  safeguarded 
personal  information  have  been 
inaccessible  to  the  public  electronically 
because  of  an  insufficient  proof-of- 
identity  capability.  The  new  system  will 
enable  more  timely  and  cost-effective 
communication  between  the  public  and 
the  Federal  Government  while 
safeguarding  personal  information 
through  state-of-the-art  digital  signatiue 
technologies. 

DATES:  Comments  on  the  proposed 
system  must  be  provided  by  Jime  28, 
1999.  The  proposed  system  will  go  into 
effect  after  that  date  without  further 
notice  unless  the  comments  dictate 
otherwise. 

ADDRESSES:  Address  comments  to 
Stanley  Chof&«y,  General  Services 
Administration,  Federal  Technology 
Service,  Office  of  Information  Security, 
Room  5060,  7th  and  D  Streets,  SW, 
Washington,  DC  20407,  or  e-mail 
stanley.choffrey@gsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Choffi«y  on  (202)  708-6099  or 
at  the  above  address  on  the  technical 
aspects  of  the  ACES  system;  or  Jinaita 
Kanarchuk  concerning  the  GSA  Privacy 
Program  on  (202)  501-1452,  or  e-mail 
jinaita.kanarchuk@gsa.gov. 

GSA/GOVT-5 

SYSTEM  name: 

Access  Certificates  for  Electronic 
Services  (ACES). 

SYSTEM  LOCATION: 

System  records  are  maintained  for  the 
General  Services  Administration  (GSA) 
by  contractors  at  various  physical 
locations.  A  complete  list  of  locations  is 
available  from:  Administrative 
Contracting  Officer,  FEDCAC,  Federal 
Technology  Service,  General  Services 
Administration,  7th  and  D  Streets,  SW, 
Room  5060,  Washington,  DC  20407; 
telephone  (202)  708-6099. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  are  persons  who 
have  applied  for  the  issuance  of  a  digital 
signature  certificate  imder  the  ACES 
program;  have  had  their  certificates 
amended,  renewed,  replaced, 
suspended,  revoked,  or  denied;  have 
used  their  certificates  to  electronically 
make  contact  with,  retrieve  information 
from,  or  submit  information  to  an 
automated  information  system  of  a 
participating  agency;  have  requested 
access  to  ACES  records  imder  the 
Freedom  of  Information  Act  (FOIA)  or 
Privacy  Act;  and  have  corresponded 
with  GSA  or  its  ACES  contractors 
concerning  ACES  services. 
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CATEGORIES  OF  RECORDS  IN  THE  system: 

The  system  contains  information 
needed  to  establish  and  verify  the 
identity  of  ACES  users,  to  maintain  the 
system,  and  to  establish  accoimtability 
and  audit  controls.  System  records 
include: 

a.  Applications  for  the  issuance, 
amendment,  renewal,  replacement,  or 
revocation  of  digital  signatiu-e 
certificates  under  the  ACES  program, 
including  evidence  provided  by 
applicants  or  proof  of  identity  and 
authority,  and  sources  used  to  verify  an 
applicant's  identify  and  authority. 

b.  Certificates  issued. 

c.  Certificates  denied,  suspended,  and 
revoked,  including  reasons  for  denial, 
suspension,  and  revocation. 

d.  A  list  of  currently  valid  certificates. 
3.  A  list  of  currently  invalid 

certificates. 

f.  A  file  of  individuals  requesting 
access  and  those  granted  access  to  ACES 
information  imder  FOIA  or  the  Privacy 
Act. 

g.  A  file  of  individuals  requesting 
access  and  those  granted  access  for 
reasons  other  than  FOIA  or  the  Privacy 
Act. 

h.  A  record  of  validation  transactions 
attempted  on  digital  signature 
certificates  issued  by  the  system. 

i.  A  record  of  validation  transactions 
completed  on  digital  signature 
certificates  issued  by  the  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  5124(b)  of  the  Clinger-Cohen 
Act  of  1996,  40  U.S.C.  1424,  which 
provides  authority  for  GSA  to  develop 
and  facilitate  govemmentwide 
electronic  commerce  resources  and 
services,  and  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501,  et  seq.,  which 
provides  authority  for  GSA  to  manage 
Federal  information  resources. 

PURPOSE(S): 

To  establish  and  maintain  an 
electronic  system  to  facilitate  secure, 
on-line  communication  between  Federal 
automated  information  systems  and  the 
public,  using  digital  signature 
technologies  to  authenticate  and  verify 
identity. 

ROUTINE  USES  OF  THE  SYSTEM  RECORDS, 
INCLUDING  CATEGORIES  OF  USERS  AND  THEIR 
PURPOSES  FOR  USING  THE  SYSTEM: 

Information  fitim  this  system  may  be 
disclosed  as  a  routine  use: 

a.  To  GSA  ACES  program  contractors 
to  compile  and  maintain  docimientation 
on  applicants  for  proofing  applicants' 
identity  and  their  authority  to  access 
information  system  applications  of 
participating  agencies. 

b.  To  GSA  ACES  program  contractors 
to  establish  and  maintain 


documentation  on  information  sources 
for  verifying  applicants'  identities. 

c.  To  Federal  agencies  participating  in 
the  ACES  program  to  determine  the 
validity  of  applicants'  digital  signature 
certificates  in  an  on-line,  near  real  time 
environment. 

d.  To  GSA,  participating  Federal 
agencies,  and  ACES  contractors,  for 
ensuring  proper  management,  ensuring 
data  accuracy,  and  evaluation  of  the 
system. 

e.  To  Federal,  State,  local  or  foreign 
agencies  responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order  when 
GSA  becomes  awares  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

f .  To  a  member  of  Congress  or  to  a   - 
congressional  staff  member  in  response 
to  a  request  from  the  person  who  is  the 
subject  of  the  record. 

g.  To  an  expert,  considtant,  or 
contractor  of  GSA  in  the  performance  of 
a  Federal  duty  to  which  the  information 
is  relevant. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  of  system  records  to 
consumer  reporting  systems  is.not 
permitted. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  SYSTEM  RECORDS: 

STORAGE: 

All  records  are  stored  by  GSA  ACES 
contractors  or  by  GSA  as  hard  copy 
documents  and/ or  on  electronic  media. 

retreval: 

Records  are  retrievable  by  a  personal 
identifier  or  by  other  appropriate  t)rpe  of 
designation  approved  by  GSA  and  made 
available  to  ACES  participants  at  the 
time  of  their  application  for  ACES 
services. 

SAFEGUARDS: 

System  records  are  safeguarded  in 
accordance  with  the  requirements  of  the 
Privacy  Act,  the  Computer  Security  Act. 
and  0MB  Circular  A-130,  Appendices  I 
and  m.  Technical,  administrative,  and 
personnel  security  measures  are 
implemented  to  ensure  confidentiality 
and  integrity  of  the  system  data  stored, 
processed,  and  transmitted.  The  ACES 
System  Security  Plan,  approved  by  GSA 
for  each  ACES  contractor,  provides  for 
inspections,  testing,  continuity  of 
operations,  and  technical  certification  of 
security  safeguards.  GSA  accredits  and 
annually  re-accredits  each  contractor 
system  prior  to  its  operation. 


RETENTION  AND  DISPOSAL: 

System  records  are  retained  and 
disposed  of  according  to  GSA  records 
maintenance  and  disposition  schedules 
and  the  requirements  of  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDREESS: 

Administrative  Contracting  Officer, 
FEDCAC,  Federal  Technology  Service, 
General  Services  Administration,  Room 
5060,  7th  and  D  Streets,  SW, 
Washington,  DC  20407. 

NOTIFICATION  procedure: 

Inquiries  from  individuals  should  be 
addressed  to  the  system  manager. 
Applicants  for  digital  signature 
certificates  will  be  notified  by  the  GSA 
ACES  contractor  which  facilitates 
individual  access  to  the  relevant  Federal 
agency  database  as  follows: 

a.  Each  applicant  will  be  provided,  on 
a  Government-approved  form  that  can 
be  retained  by  the  individual  applicant, 
the  principal  purposes  of  the  ACES 
program;  the  authority  for  collecting  the 
information;  the  fact  that  participation 
is  voluntary;  the  fact  that  identify  and 
authority  information  must  be  provided 
and  verified  before  a  certificate  will  be 
issued;  the  fact  that  the  information 
provided  is  covered  by  the  Privacy  Act 
and  the  Computer  Security  Act;  the 
routine  uses  that  will  be  made  of  the 
information  being  provided;  the 
limitations  on  the  uses  of  the 
information  being  provided;  the 
procedures  to  be  followed  for  requesting 
access  to  the  individual's  own  records; 
and  the  possible  consequences  of  failing 
to  provide  all  or  part  of  the  required 
information  or  intentionally  providing 
false  information. 

b.  Written  notification  in  response  to 
an  individual's  request  to  be  advised  if 
the  system  contains  a  record  pertaining 
to  him/her. 

c.  Written  notification  to  an 
individual  when  any  record  on  the 
individual  is  made  available  to  any 
person  under  compulsory  legal  process 
when  such  process  becomes  a  matter  of 
public  record. 

d.  Written  notification  of  the  right  to 
appeal  to  GSA  by  any  individual  on  any 
dispute  concerning  the  accuracy  of  his/ 
her  record. 

record  ACCESS  procedure: 

GSA  ACES  contractors  will  provide 
notification  of,  access  to,  review  of,  or 
copies  of  an  individual's  record  upon 
his/her  request  as  required  by  the 
Privacy  Act. 

CONTESTING  RECORD  PROCEDURE: 

GSA  ACES  contractors  will  amend  an 
individual's  record  upon  his/her  written 
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request,  as  required  by  the  Privacy  Act 
and  GSA's  implementing  regulations,  41 
CFR  part  105-64.  If  the  ACES  contractor 
determines  that  an  amendment  is 
inappropriate,  the  contractor  shall 
submit  the  request  to  the  System 
Manager  for  a  determination  by  GSA 
whether  to  grant  or  deny  the  request  for 
amendment  and  direct  response  to  the 
requester. 

a- 

RECORO  SOURCES  CATEGOmES: 

The  sources  for  information  in  the 
system  are  the  individuals  who  apply 
for  digital  signature  certificates,  GSA 
ACES  contractors  using  independent 
sources  to  verify  identities,  and  internal 
system  transactions  designed  to  gather 
and  maintain  data  needed  to  manage 
and  evaluate  the  ACES  program. 

PWVACY  ACT  EXEMPTIONS  CLAIMS  FOR  THE 
SYSTEM: 

None. 

Dated:  May  21, 1999. 
Daniel  K.  Cooper, 

Director,  Administrative  Services  Division. 
(FR  Doc.  99-13636  Filed  5-27-99;  8:45  am] 

BIUINO  CODE  6820-34-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantors  for  Disease  Control  and 
Prevantion 

[INFO-99-20] 

Propoaad  Data  CoHactions  Submitted 
for  Public  Comment  and 
Raconimandations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  reduction  Act  of  1995  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  providing 
opportunity  for  public  comment  on 
proposed  data  collection  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


Respondents 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atianta,  GA  30333.  Written 
comments  should  be  received  with  10 
days  of  this  notice. 

Proposed  Pro|ecl 

1.  Application  for  Training  for  the 
CDC  Distance  Learning  Program, 
Laboratory  Training,  and  OUier 
Training--{0920-O01 7)— 
Reinstatement — The  Public  Health 
Practice  Program  Office  (PHPPO)  is 
requesting  an  emergency  clearance  to 
resimie  data  collection  for  the  training 
forms  associated  with  this  clearance.  We 
also  plan  on  modifying/revising 
segments  of  the  application  forms. 
PHPPO  in  conjunction  with  the  Public 
Health  Training  Network  (PHTN)  and 
the  National  Laboratory  Training 
Network  (NLTN)  at  CDC  includes  the 
Distance  Learning  Program  which  offers 
self-study,  computer-based  training, 
satellite  broadcast,  video  courses, 
instructor-led  field  courses,  and  lab 
courses  related  to  public  health 
professionals  worldwide.  Employees  of 
hospitals,  universities,  medical  centers, 
laboratories,  state  and  federal  agencies, 
and  state  and  local  health  departments 
apply  for  training  in  an  effort  to  learn 
up-to-date  public  health  procediuBs. 
The  "Application  for  Training"  forms 
are  the  official  appUcations  used  for  all 


training  activities  conducted  by  the 
CDC. 

The  Continuing  Education  (CE) 
Program,  which  includes  CDCs 
accreditation  to  provide  Continuing 
Medical  Education  (CME),  Continuing 
Nurse  Education  (CNE)  and  Continuing 
Education  Unit  (CEU)  for  almost  all 
training  activities,  requires  a  unique 
identifying  number,  preferably  the 
respondent's  Social  Security  Number 
(SSN),  to  positively  identify  and  track 
individuals  who  have  been  awarded  CE 
credit.  It  is  often  necessary  to  identify 
individuals  currenUy  enrolled  in 
courses,  or  to  retrieve  historical 
information  as  to  when  a  particular 
individual  completed  a  course  or 
several  courses  over  a  time  period.  This 
information  provides  the  basis  for 
producing  a  requested  transcript  or 
determining  if  a  person  is  enrolled  in 
more  than  one  course.  The  use  of  the 
SSN  is  the  only  positive  way  of 
assigning  a  unique  number  to  a  unique 
individual  for  this  purpose.  However, 
the  use  of  the  SSN  is  voluntary;  if  a 
student  chooses  not  to  submit  a  SSN, 
CDC  assigns  a  imique  identifier.  The 
reason  the  SSN,  rather  than  an  arbitrary 
assigned  number  is  preferred,  is  because 
students  are  not  likely  to  remember  an 
arbitrary  numb^.  A  student's 
participation  in  the  curriculum  of  self- 
study  courses  sometimes  spans  a 
niimber  of  years.  The  SSN  is  necessary 
for  eliminating  duplicate  enrollments; 
for  properly  crediting  students  with 
completed  course  work  who  have   - 
similar  names  or  have  changed 
addresses;  for  generating  transcripts  of 
previous  completed  course  work  on  a 
cumulative  basis.  Due  to  the  volume  of 
enrollments,  CDC  Form  36.5  has  been 
previously  approved  and  used  for  years 
as  an  optical  mark  scan  form.  Use  of  this 
form,  along  with  the  use  of  the  Social 
Security  Number,  greatiy  enhances 
CDC's  capability  to  process  a  much 
greater  volume  of  enrollments  in  less 
time  with  much  greater  accuracy.  There 
is  no  cost  to  the  respondents. 


Application  tor  Training— CDC  0.759A 

Apjslication  for  Laboratory  Training— CDC  32.1  _.. 

Application  for  Distance  Learning  Program— CDC  36.5 

Total 


Numtierof 
respondents 


6,300 
10,000 
40,000 


Number  of 
responses/ 
respondent 


Average  bur- 
den/response 
(in  hrs.) 


0.0833 

0.0833 

10/60 


Total  burden 
(in  hrs.) 


525 
833 

6,667 


8,025 


Federal  Register /Vol.  64.  No.  103 /Friday,  May  28,  1999  /  Notices 


29035 


Dated:  May  21, 1999. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  99-13601  Filed  5-27-99;  8:45  am] 

BltXING  CODE  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99151] 

Notice  of  Availability  of  Funds; 
Innovative  Technology  Development 
Grant  for  the  Detection  and  Monitoring 
of  Diabetic  Hypoglycemia  by  Non-  or 
Minimally-Invasive  Techniques 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  an  innovative  technology 
development  grant  program  for  the 
development  of  technology  for  the  non- 
invasive or  minimally-invasive 
detection  and  monitoring  of  diabetic 
hypoglycemia  (low  blood  sugar)  in 
children,  adults,  and  the  elderly.  This 
program  addresses  the  "Healthy  People 
2000"  priority  areas  of  Diabetes  and 
Chronic  Disabling  Conditions;  Maternal 
and  Infant  Health;  Unintentional 
Injuries;  and  Heart  Disease  and  Stroke. 
The  purpose  of  the  program  is  to 
stimulate  the  development, 
commercialization,  and  application  of 
innovative  technology  for  monitoring 
diabetics,  especially  insulin  dependent 
diabetics,  who  are  at  risk  of  developing 
hjrpc^ycemia,  a  condition  which  can 
result  in  reduced  alertness,  temporary 
inability  to  commimicate,  loss  of 
consciousness,  seizures,  coma,  injury,  or 
death. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
businesses,  small  minority  businesses, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Public  Law  104-65  states  that  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  that  engages  in  lobbying 
activities  is  not  eligible  .to  receive 
Federal  funds  constituting  an  award, 


grant,  cooperative  agreement,  contract, 
loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  1999  to  fund  up  to  three  (3) 
awards.  It  is  expected  that  the  average 
.    award  will  be  $230,000,  ranging  from 
$100,000  to  $700,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1999  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Programmatic  Interests 

Programmatic  interest  is  focused  on: 
1.  Research  and  development  leading 
to  an  appropriate  technology  for 
detecting  and/or  monitoring 
hypoglycemia,  conditions  related  to 
hypoglycemia,  or  indicators  of  pre- 
hypoglycemia  in  diabetic  patients 
during  normal  daily  living.  The 
objective  of  the  technology  should  be 
aimed  at  detecting  or  monitoring  the 
physiologic  condition  of  hypoglycemia 
(e.g.  Measurement  of  blood  glucose 
concentration  measurement,  monitoring 
rates  of  change  of  blood  glucose 
concentrations,  measurement  of 
metabolic  products  related  to  diabetes, 
monitoring  changes  in  bodily  radiant 
energy,  or  detection  of  deviations  from 
typical  individual  patient  characteristics 
using  "smart"  biosensor  teci\nology). 

2.  Development  of  the  technology 
from  research  and  development, 
through  product  testing,  clinical 
evaluation,  production,  marketing,  and 
technical  support.  Research  which 
results  ONLY  in  findings  of  academic 
interest  with  no  practical  application  to 
the  objectives  of  the  grant  wUl  not  be 
considered. 

Proposals  for  research  and 
development  should  address  technology 
that  is: 

1.  Non-intrusive  to  the  patient's 
lifestyle. 

2.  Non-  or  minimally-invasive(i.e., 
totally  external  to  the  body  or  very    • 
minimal  intrusion  through  the  skin 
barrier). 

3.  Simple  to  operate,  rugged,  durable, 
and  reliable. 

4.  Sensitive  enough  to  detect  or  alarm 
a  hypoglycemic  condition  in  time  for 
the  patient  or  caregiver  to  take  effective 
action,  but  not  prone  to  excessive  false 
alarms. 

5.  Capable  of  being  attached  to  or 
placed  near  a  sleeping  infant,  child,  or 
elderly  person  in  such  a  manner  that 


normal  movements  dining  sleep  will 
not  dislodge  or  deactivate  the  device  or 
cause  a  false  alarm. 

6.  Available  at  cost  such  that  the 
typical  diabetic  patient  or  parent  of  a 
diabetic  child  can  afford  to  purchase  or 
lease  the  monitoring  system. 

The  research  and  development 
proposed  should  demonstrate  an 
imderstanding  of  the  value  of 
collaboration  with  other  researchers, 
partnerships,  contracts,  ventiu^  capital 
relationships,  etc.,  to  accomplish  the 
objectives  of  this  project. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evduation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  five  copies  of 
PHS  398  (0MB  Number  0925-0001).  On 
or  before  July  22, 1999,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Iteady/ne;  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  "timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

jG.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  a  Special  Emphasis  Panel 
appointed  by  CDC. 

1.  Evidence  of  Technical  Expertise  and 
Research  Capacity  (30%) 

The  applicant's  ability  to  plan, 
implement,  and  conduct  a  successful 
research  and  development  program 
aimed  at  clinical  measurement  systems 
including  the  development  and 
validation  of  analytical  methods  and/or 
instruments. 
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2.  Technical  Approach  (30%) 

a.  The  overall  technical  merit  of  the 
research  plan  and  the  soundness  and 
scientific  validity  of  the  proposed 
hypoglycemia  detection  and  monitoring 
system.  The  research  plan  must  be 
thoroughly  described  and  must  include 
a  detailed  explanation  of  the  operating 
principles  of  the  technology  to  be 
developed. 

b.  The  adequacy  of  the  research  plan 
includes  the  extent  to  which  the 
applicant  has  adequately  addressed  all 
issues  described  imder  the  " 
Programmatic  Interests  section  of  this 
annoimcement  and  how  well  the 
evaluation  plan  can  be  used  to 
effectively  measure  progress  towards  the 
stated  objectives. 

c.  The  oackgroimd  of  the  application, 
i.e.,  the  basis  for  the  present  application, 
the  critical  evaluation  of  existing 
knowledge,  and  the  specific 
identification  of  the  knowledge  gaps 
which  the  application  intends  to 
address. 

3.  Understanding  the  Problem  (20%) 

a.  The  applicant's  understanding  of 
the  requirements,  objectives,  and 
interactions  required  for  a  successful 
research  and  development  program. 

b.  The  applicant  must  also  present 
evidence  of  understanding  of  the 
difficult  analytical  problem  presented 
by  the  complexity  of  individual 
variability  in  diabetes,  and  the  unique 
challenges  presented  for  non-  or 
minitnally-invasivB  detection  or 
monitoring  of  hypoglycemia  in  different 
patient  age  groups. 

c.  The  applicant  must  demonstrate  an 
awareness  and  imderstanding  of 
strengths  and  weaknesses  of  previous 
work  related  to  the  proposed 
technology. 

4.  Program  Personnel  (10%) 

The  extent  to  which  the  application 
has  described: 

a.  The  qualifications  and  commitment 
of  the  applicant  including  training  and 
experience  in  chemistry,  biochemistry, 
biomedical  engineering,  medicine, 
diabetology,  or  other  relevant  scientific 
disciplines 

b.  Detailed  allocations  of  time  and 
effort  of  staff  devoted  to  the  project 

c.  Information  on  how  the  applicant 
will  develop.  Implement  and  administer 
the  program 

d.  The  qualifications  of  the  support 
staff. 

5.  Collaboration  (5%) 

Collaboration  is  encouraged  to 
accomplish  the  research  objectives  in  a 
timely  manner.  The  applicant  should 
demonstrate  the  ability  to  collaborate 


with  other  research  centers, 
manufacturers,  or  commercial  interests 
to  conduct  the  described  research  and 
development  plan. 

6.  Plans  To  Publicize  the  Research  Effort 
(5%) 

The  applicants  should  provide  an 
explanation  of  plans  to  encourage  the 
publication  of  the  research  findings  or 
otherwise  make  the  information 
available  to  the  public  as  soon  as  is 
feasible  within  the  limits  of  protecting 
proprietary  interests  of  the  developer. 

7.  Human  Subjects  Protection  (Not 
Scored) 

Applications  which  do  not  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  himian 
subjects  will  be  rejected. 

8.  Budget  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 
AR-3    Animal  Subjects  Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  301(a)  and  317  of  the  Public 
Health  Service  Act,  (42  U.S.C.  section 
241(a)  and  247(b),  as  amended.]  The 
Catalog  of  Federal  Domestic  Assistance 
nimiber  is  93.283. 


J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
may  be  downloaded  through  the  CDC 
homepage  on  the  Internet  at  http:// 
www.cdc.gov  (click  on  funding). 

Please  refer  to  Program 
Announcement  Number  99151  when 
requesting  information.  To  receive  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Annoimcement  number  of  interest.  If 
you  have  any  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Mattie 
B.  Jackson,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,  Atlanta,  GA  30341-4146, 
Telephone:  770-488-2718,  Email 
address:  mij3@cdc.gov. 

For  program  technical  assistance, 
contact: 

Dayton  T.  Miller,  Ph.D.,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  (F-18),  Atlanta, 
Georgia  30341,  Telephone:  (770)  488- 
4452,  FAX:  (770)  488-4541.  EMAIL: 
dtml@cdc.gov 
or 
Gary  L.  Myers,  Ph.D.,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  (F-25),  Atlanta, 
Georgia  30341,  Telephone:  (770)  488- 
4606,  FAX:  (770)  488-4192,  EMAIL: 
glml@cdc.gov 

Dated:  May  24, 1999. 
John  L.  WUliams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(PR  Doc.  99-13602  Filed  5-27-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99106] 

Social  and  Environmental 
Interventions  To  Reduce  HIV 
Incidence;  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  identify  social  and 
environmental  interventions  to  reduce 
HIV  incidence.  This  program  addresses 


Federal  Register/ Vol.  64.  No.  103 /Friday.  May  28,  1999 / Notices 


the  "Healthy  People  2000"  priority 
areas  of  Educational  and  Community- 
Based  Programs  (Objective:  Increase 
years  of  healthy  life  to  at  least  65  years) 
and  mv  Infection  (Objective:  Confine 
annual  incidence  of  diagnosed  AIDS 
cases  to  no  more  than  43  per  100,000). 

Prevention  research  has  identified 
efiective  methods  to  help  individuals 
change  behavior  to  reduce  their  risk  of 
acquiring  or  transmitting  HIV.  This 
research  has  contributed  to  significant 
decreases  in  risk  and  has  saved  many 
hves.  However,  an  estimated  40,000 
persons  per  year  acquire  HIV  in  the 
United  States,  so  currently  available 
methods  are  not  sufficient  and 
additional  prevention  approaches  are 
needed.  This  announcement  seeks 
research  proposals  to  identify 
interventions  in  the  social  environment 
that  could  further  reduce  HIV  incidence 

hi  1988  the  Institute  of  Medicine 
defined  the  mission  of  public  health  as 
"ensuring  the  conditions  in  which 
people  can  be  healthy."  Since  then, 
many  studies  have  identified  societal 
characteristics  that  are  associated  with  a 
variety  of  illnesses,  but  few  studies  have 
identified  social  or  environmental 
interventions  and  evaluated  their 
efiectiveness.  Early  in  the  AIDS 
epidemic,  members  of  affected 
communities  reported  that  the  social 
environment  contributed  to  the 
incidence  of  disease.  The  contribution 
of  the  social  environment  can  clearly  be 
seen  in  countries  where  women's  rights 
have  not  been  protected,  facilitating 
international  trafficking  in  women  for 
commercial  sex.  Stigma  surroimding 
AIDS  impedes  many  HIV  prevention 
interventions.  Environmental  or 
structural  conditions  in  the  United 
States  may  also  contribute  to  the 
incidence  of  HIV.  Laws  against  canying 
needles  and  sjoinges  may  encoiu-age 
needle  sharing  by  drug  users.  Laws  that 
preclude  recognitiott-of  same-sex 
partnerships  may  discourage  long-term 
monogamous  relationships  among  gay 
men  or  intimidate  gay  men  so  they 
cannot  be  reached  with  prevention 
interventions.  A  high  concentration  of 
liquor  stores  may  foster  environments 
where  HIV  and  other  sexually 
transmitted  diseases  flourish.  Areas 
vrith  low  levels  of  community  cohesion 
tend  to  have  high  rates  of  many  different 
diseases. 

This  annoimcement  seeks  research 
applications  to  identify  social  and 
environmental  interventions  that  could 
further  reduce  HIV  incidence.  Social 
and  environmental  factors  that  might  be 
addressed  include,  but  are  not  limited 
to:  housing,  legal  issues,  stigma, 
employment,  physical  environments  of 
communities,  and  family  and  peer 
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support  systems.  The  purpose  of  this 
research  is  not  simply  to  add  to  the  list 
of  social  and  environmental  conditions 
that  may  facilitate  HIV  transmission,  but 
to  also  systematically  examine  the 
acceptability  and  feasibility  of 
interventions  to  change  the  conditions, 
and  to  estimate  the  impact  that  the 
interventions  might  have  on  HIV 
incidence. 

These  research  studies  will:  (1) 
Determine  who  is  acquiring  HIV  in  the 
community  (use  of  relevant  existing 
data  is  encouraged);  (2)  identify  and 
dociunent  evidence  of  social  and 
environmental  factors  that  contribute  to 
HIV  incidence  (using  primary  and 
secondary  data  analyses);  (3)  determine 
which  social  and  environmental  factors 
are  amenable  to  specific  interventions; 
and  (4)  assess  the  acceptability  and 
feasibility  of  the  identified 
interventions,  and  estimate  the  impact 
of  the  interventions  on  HIV  incidence  in 
a  defined  study  population  or 
geographic  area.  An  important  aspect  of 
the  study  will  be  the  participation  of  the 
affected  community  to  identify  their 
assessments  of  associations  between 
social  conditions  and  HIV  infection,  and 
of  the  acceptability  and  feasibifity  of 
proposed  interventions.  Study  teams 
shoiild  be  multi-disciplinary  and 
include  experts  in  sociology, 
epidemiology,  human  rights,  and 
community  organization  and 
development.  The  goal  of  this 
announcement  is  to  identify  and 
develop  social  and  environmental 
interventions  to  reduce  HIV  incidence 
and  assess  the  acceptability,  feasibiUty, 
and  potential  impact  of  those 
mterventions.  It  is  not  anticipated  that 
long-term  interventions  would  be 
accomplished  by  this  announcement. 
However,  docmnenting  the  process  of 
identifying  and  prioritizing 
interventions  could  facihtate 
implementation  of  interventions  in  the 
study  commimity  and  other 
communities. 

Jonathan  Mann  and  others  proposed  a 
health  and  human  rights  framework  for 
public  health  as  a  way  to  moving 
beyond  the  "paralyzing"  effects  of 
simply  viewing  poverty  as  the  root 
cause  of  ill  health.  While  not  a 
requirement  for  these  proposals, 
applicants  might  consider  a  human 
rights  framework  in  their  approach  to 
identifying  possible  areas  for 
intervention. 


other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations.  Small  and  minority 
owned  businesses  are  encouraged  to 
apply. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  otlier  form. 

C.  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY99  to  fund  approximately  2-3 
awards.  It  is  expected  that  the  average 
award  will  be  $200,000,  ranging  from 
$150,000  to  $250,000,  for  a  12  month 
budget  period  within  a  two  year  project 
period.  It  is  expected  that  awards  will 
be  made  September  1. 1999.  Fimding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

In  making  awards,  geographic  and 
population  risk  group  diversity  will  be 
considered. 


B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  imiversities, 
colleges,  research  institutions,  hospitals. 


D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  Recipient  Activities. 
Because  this  is  a  cooperative  agreement, 
there  will  be  substantial  federal 
involvement  and  CDC  will  be 
responsible  for  conducting  activities 
listed  imder  CDC  Activities: 

1.  Recipient  activities: 

a.  Devdop  a  research  protocol  and 
plans  for  conducting  this  research  in 
collaboration  with  CDC,  and  where 
appropriate,  with  the  participation  of 
State  and  local  professional 
associations;  community  groups  and 
organizations,  especially  those  with  a 
racial  and  ethnic  minority  membership 
and  focus;  HIV/ AIDS  service 
organizations;  and  organizations  that 
serve  persons  at  increased  risk  of  HIV/ 
AIDS. 

b.  Promote  the  development  and 
evaluation  of  social  and  environmental 
interventions  for  HIV  prevention  by 
providing  data  and  ongoing  assistance 
to  community  planning  groups;  by 
disseminating  data  through  publications 
and  presentations  by  participating  in 
project  planning  and  implementation 
meetings;  and  by  reporting  ways  in 
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which  the  data  have  been  used  to 
promote  public  health. 

c.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants.  Prior  to 
implementation,  this  study  must  be 
submitted  to  the  CDC  Institutional 
Review  Board  (IRB)  for  review  and 
approval  or  deferral. 

d.  Develop  the  review  of  existing 
information,  research  study  protocol, 
and  data  collection  forms. 

e.  In  collaboration  with  the 
community,  identify  opportimities  and 
needs  for  social  and  environmental 
interventions;  assess  the  acceptability 
and  feasibility  of  identified 
interventions;  estimate  the  effectiveness 
of  the  interventions  in  preventing 
infection  and  disease. 

f.  Review  existing  information  to 
evaluate  the  contribution  of  the  social 
and  environmental  factors  to  the 
incidence  of  HTV,  and  potential 
opportimities  for  intervention. 

g.  Identify,  recruit,  obtain  informed 
consent  (when  appropriate),  enroll,  and 
follow  an  adequate  number  of  study 
participants  as  determined  by  study 
protocol  and  the  program  requirements. 

h.  Perform  data  analysis  as 
determined  in  the  study  protocol. 

(1)  Share  data  with  other  collaborators 
to  answer  specific  research  questions. 

(2)  When  appropriate,  participate  in 
multi-site  data  analysis  and  presentation 
and  publication  of  research  findings 
with  collaborators. 

(3)  Prepare  and  submit  for 
publication,  a  report  of  research 
findings  describing  the  process  of 
selecting  and  prioritizing  interventions 
based  on  the  acceptability,  feasibility, 
and  potential  impact  identified  by  this 
research. 

2.  CDC  activities: 

a.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

b.  Assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project  by  an  OPRR- 
approved  IRB  with  either  a  single  or 
multiple  project  assurance.  The  CDC 
IRB  will  review  and  approve  the 
protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

c.  As  needed,  assist  in  designing  a 
data  management  system. 

d.  Coordinate  research  activities 
among  the  different  sites,  when 
appropriate. 

e.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements^and 


Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  the  Evaluation  Criteria  in  laying 
out  your  program  plan.  The  narrative 
should  be  no  more  than  25  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  font. 
Applications  containing  narratives  that 
are  longer  than  25  pages  will  not  be 
reviewed. 

F.  Submission  and  Application 
Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
August  1, 1999,  submit  the  application 
to:  Sheryl  Disler,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Prociu^ment  and  Grants  Office, 
Announcement  99106,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Brandywine  Road,  Mail  Stop  E15,  Room 
3000,  Atlanta,  Georgia  30341^146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
deadline  date;  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
Peer  Review.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  conmiercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.)  Applications 
that  do  not  meet  these  criteria  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  peer 
reviewer  group  appointed  by  CDC. 
Applications  will  be  reviewed  and 
evaluated  only  on  the  basis  of  the 
evidence  submitted. 

1.  Background  and  Objectives  (15 
points):  Demonstrated  scientific 
significance  of  the  proposed  study  in 
that  it  will  publish  data  not  otherwise 
available  concerning  social  and 
environmental  interventions  to  reduce 
HIV  incidence. 

The  application  should  include  a 
detailed  review  of  the  scientific 
literature  pertinent  to  the  study  being 
proposed,  with  evidence  for  the 
relationship  of  social  and  environmental 
factors  to  the  incidence  of  HIV.  This 
literature  review  should  suggest  specific 
research  questions  that  will  guide  the 
research.  The  goals  and  objectives  for 


the  research  should  be  clearly  stated 
along  with  how  findings  from  this  study 
could  be  used  to  implement  social  and 
environmental  interventions. 

2.  Site  Selection  (20  points): 
Demonstration  of  a  high  prevalence  of  , 
HIV  or  AIDS  in  the  study  area. 
Demonstrated  capacity  to  access  the 
relevant  study  community  or 
communities. 

The  application  should  include  a 
description  of  the  size  and 
characteristics  of  the  communities 
proposed  for  study.  Describe  the 
prevalence  and  estimated  incidence  of 
HIV  infection  in  the  study  community. 
Include  the  age,  gender,  race/ethnicity, 
and  HTV-risks  of  persons  with  HIV  in 
the  community  to  be  studied.  Describe 
the  potential  for  commimity 
participation  to  identify  interventions 
and  participate  in  the  assessment  of 
their  acceptability,  feasibility,  and 
estimated  impact.  Describe  the 
experience  of  the  investigators  in 
working  with  communities  in  a 
culturally  and  linguistically  appropriate 
manner.  Letters  of  support  fitim 
cooperating  organizations  should  be 
included  which  detail  the  natiu«  and 
extent  of  such  cooperation. 

3.  Methods  (25  points): 
Appropriateness  of  methods  for 
identifying  social  and  environmental 
interventions  to  reduce  HIV  incidence 
and  measuring  the  acceptability, 
feasibility  and  potential  impact  of  the 
interventions  within  a  community  or 
geographic  area. 

The  application  should  describe  the 
approach  to  gathering  information  on 
the  potential  contribution  of  social  and 
environmental  factors  to  HIV  incidence 
in  the  study  area,  including  anticipated 
primary  and  secondary  data  collection. 
It  should  specify  quantitative  and 
qualitative  analytic  techniques  to  be 
used  to  develop  an  intervention  and 
evaluate  its  acceptability,  feasibility, 
and  potential  impact.  The  application 
should  also  outline  the  methods  and 
rationale  that  will  be  used  in  the  study 
to  assess  acceptability,  feasibility,  and 
estimate  impact  of  possible 
interventions,  including  the  plan  for 
involving  members  of  the  affected 
community.  The  percentage-time 
commitments,  duties,  and 
responsibilities  of  project  personnel 
should  be  sufficient  to  operationalize 
the  proposed  methodology. 

4.  Research  Capacity  (20  points): 
Experience  in  similar  social 
interventions,  human  rights  evaluations, 
and  HTV  prevention  research;  and 
availability  of  qualified  and  experienced 
personnel. 

The  application  should  describe  the 
capacity  and  experience  of  the  research 
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team  and  should  include  CVs  and 
position  descriptions  for  key  staif  and 
project  participants.  Letters  of  support 
from  key  collaborators  and  community 
groups  should  be  included. 

5.  Evaluation  Plan  (15  points): 
Appropriateness  and 
comprehensiveness  of:  (a)  the  schedule 
for  accomplishing  the  activities  of  the 
research;  (b)  an  evaluation  plan  that 
identifies  methods  and  instruments  for 
evaluating  progress  in  implementing  the 
research  objectives;  and  (c)  a  proposal  to 
complete  and  submit  for  publication,  a 
report  of  research  findings. 

The  application  should  include  time- 
phased  and  measiu-able  objectives.  The 
proposed  report  of  research  findings 
should  address  a  plan  for  docimienting 
the  process  of  identifying  and 
prioritizing  interventions  based  on 
acceptability,  feasibility,  and  estimated 
impact  within  a  defined  commimity  or 
population. 

6.  Confidentiality  (5  points): 
Appropriateness  of  the  plan  to  protect 
the  rights  and  confidentiality  of  all 
participants,  including  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

D.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

7.  Budget  (not  scored):  The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  and  consistent  with  the  intent 
of  the  announcement. 

The  12  month  budget  should 
anticipate  the  organizational  and 
operational  needs  of  the  study.  The 
budget  should  include  staff,  supplies, 
and  travel  (including  two  trips  per  year 
for  up  to  four  members  of  the  study 
team  to  meet  with  CDC  staff  and  other 
investigators). 

8.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 


1.  Progress  reports  (semiannual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sheryl  Disler, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Prociu^ment  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Mail 
Stop  E15,  Atlanta,  GA  30341-4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Section 
301(a),  42  U.S.C.  241(a),  as  amended, 
and  Section  317(a),  42  U.S.C.  247b(a),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.941. 

J.  Where  To  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  99106  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact:  Sheryl  Disler,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procm«ment  and 
Grants  Office,  Announcement  99106, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Mail  Stop  15, 
Atlanta,  GA  30341-4146,  Telephone 
(404)  842-488-2756;  Email: 
sjd9@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  HTTP://WWW.CDC.GOV. 

For  program  technical  assistance, 
contact  Catherine  Avery,  Mailstop  E46, 
CDC,  Atlanta,  GA  30333.  404-639-6191, 
cla2@cdc.gov. 


Dated:  May  24, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-13605  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99136] 

State-Based  Core  injury  Program 
Development;  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  State-Based  Core  Injiuy 
Program  Development.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area(s)  of  Unintentional 
Injuries,  Violent  and  Abusive  Behavior, 
and  Surveillance  and  Data  Systems.  The 
piupose  of  the  program  is  to  allow  State 
public  health  agencies  with  minimal 
injury  prevention  and  control  capability 
to  develop  or  strengthen  their 
organizational  focus  in  the  prevention 
and  control  of  injuries.  State  public 
health  agencies  with  a  miniiTinl  injury 
prevention  capacity  are  those  which  do 
not  possess  some  combination  of  the 
following  features  and  tools:  a 
coordinator  for  injury  activities;  an  up- 
to-date  profile  of  injuries  within  the 
State  from  existing  data  sources;  an 
advisory  structm«  to  utilize 
collaborative  relationships  with  public 
and  private  sector  groups;  organizations, 
agencies  and  individuals  wi&  interest 
or  expertise  in  injury  prevention  or 
control;  a  current  priority-driven  State 
plan  for  injury  prevention  and  control. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam, 
Federally  recognized  Indian  tribal 
governments,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

States  funded  previously  under 
Program  Announcement  780,  Part  U, 
Basic  Injury  Program  Development,  may 
not  apply  under  this  announcement. 
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C  Availability  of  Funds 

Approximately  $225,000  is  available 
in  FY  1999,  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $75,000,  ranging  from 
$60,000  to  $80,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  1999  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  reqtured  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
Usted  under  2.  {CDC  Activities). 

1 .  Recipient  Activities 

a.  Establish  an  advisory  group  to 
address  issues  relevant  to  injiiry 
prevention  and  control  in  the  State. 

b.  Analyze  existing  data  to  define  the 
magnitude  of  the  injury  problem  in  the 
State,  the  population(s)  at  risk,  and  the 
causes  of  injury. 

c.  Establish  an  injury  focal  point  and 
coordinating  process  within  the  public 
health  agency. 

d.  Prepare  and  disseminate  injury 
prevention  and  control  dociunents,  such 
as  an  annotated  inventory  of  data 
sources,  the  magnitude  and  causes  of 
the  injury  problem  in  the  State,  and  the 
populations  affected. 

e.  Identify  and  catalog  current  and 
potential  injury  prevention  and  control 
resources  within  the  State. 

f.  Develop  a  State  injury  plan  which 
is  based  on  data  and  which  is 
prioritized  for  the  prevention  and 
control  of  injuries, 

g.  Participate  in  a  process  for 
establishing  and  reviewing  minimimi 
elements  used  to  define  Core  Injury 
Programs  and  for  establishing  "lessons 
learned"  about  and  through  this 
process. 

2.  CDC  Activities 

a.  Provide  consultation  on  planning, 
implementation,  evaluation,  data 
analysis,  and  dissemination  of  results. 

b.  Provide  coordination  between  and 
among  the  States,  by  assisting  in  the 
transfer  of  information  and  methods 
developed  to  other  programs,  and 
providing  up-to-date  information. 

c.  Develop  and  provide  Behavioral 
Risk  Factor  Surveillance  System  and 
other  specific  injury  surveillance 
modules. 


d.  Operate  a  process  of  evaluation  and 
improvement  in  which  lessons  learned 
are  shared  with  other  States 
implementing  the  same  type  of  program. 

e.  Coordinate  compilation  of  "lessons 
learned"  through  this  process. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

The  application  must  include: 

1.  Abstract 

Provide  a  one-page  simmiary  of  the 
proposed  program. 

2.  Need  for  Core  Injury  Program 

Describe  current  and  past  injury 
control  activities  of  the  public  health 
agency,  if  any.  Justify  the  need  to 
develop  a  basic  injury  prevention  and 
control  program,  based  on  the  minimal 
nature  of  current  injury  activities. 
Describe  the  benefit  of  creating  or 
enhancing  a  State  public  health  injury 
prevention  and  control  focal  point. 
Describe  the  type  and  nature  of  current 
and  past  advisory  groups  related  to 
injury  prevention  and  control. 
Demonstrate  capacity  to  conduct  the 
program. 

3.  Goals  and  Objectives 

Provide  specific  goals  which  indicate 
what  the  applicant  anticipates  its  Core 
Injury  Prevention  Program  will  have 
accomplished  at  the  end  of  the  five-year 
project  period.  Include  specific  time- 
framed,  measurable  and  achievable 
objectives  that  can  be  accomplished 
during  the  first  budget  period. 
Objectives  should  relate  directly  to  the 
project  goals.  Include  objectives  which 
address  all  activities  necessary  to 
accomplish  the  pxirpose  of  the  proposal. 
Specifically,  they  should  include,  but 
not  be  limited  to,  creation  of  an  advisory 
structure,  producing  a  profile  of  injuries 
in  the  State,  assessing  public  health 
agency  capacity  to  prevent  injuries,  and 
developing  a  State  plan  to  address 
injury  prevention  and  control. 

4.  Methods  and  Staffing 

Describe  how  the  program  will  be 
implemented.  Provide:  (a)  a  detailed 
description  of  proposed  activities 
designed  to  achieve  each  objective  and 
overall  program  goals  and  which 
includes  designation  of  responsibility 


for  each  activity  undertaken;  (b)  a 
complete  frame  indicating  when  each 
activity  v«ll  occur;  and  (c)  a  description 
of  the  roles  of  each  unit,  organization, 
or  agency  and  coordination, 
supervision,  and  degree  of  commitment 
(e.g.,  time,  in-kind,  financial)  of  staff, 
organizations,  and  agencies  involved  in 
activities.  Show  allocation  of  staff  to  the 
activities.  Describe  the  roles  and 
responsibilities  of  the  project  director 
and  each  staff  member.  Descriptions 
should  include  the  position  titles, 
education  and  experience  required,  and 
the  percentage  of  time  each  will  devote 
to  the  program.  CVs  for  existing  staff 
should  be  included.  Document  specific 
concvurence  of  plans  by  all  other 
involved  parties,  including  consultants, 
and  provide  a  letter  from  each 
consultants  or  outside  agency  describing 
their  willingness  and  capacity  to  fulfill 
proposed  responsibilities. 

5.  Evaluation 

Describe  how  the  proposed  evaluation 
system  will  document  program  progress, 
and  how  proposed  evaluation  measures 
will  success  in  developing  basic  injury 
prevention  programs.  Evaluation  should 
include  progress  in  meeting  program 
objectives.  Docimient  staff  availability, 
expertise,  experience,  and  capacity  to 
perform  the  evaluation.  Include  a  plan 
for  reporting  evaluation  results  and 
using  evaluation  information  for 
programmatic  decisions.  Indicate 
willingness  to  participate  in  a  process  of 
continuous  improvement  which  may 
require  frequent  review  of  progress  and 
processes  utilized,  remediation  of 
identified  barriers,  and  adoption  of 
modified  methods  and  measures. 

6.  Coordination  and  Collaboration 

Provide  a  description  of  the 
relationship  between  the  program  and 
other  organizations,  agencies,  and 
health  department  units  that  will 
associate  with  the  program. 
Composition  and  roles  for  the  advisory 
structure  and  other  partners  should  be 
included;  specific  commitments  of 
support  should  be  provided. 

7.  Budget  and  Accompanying 
justification 

Provide  a  detailed  budget  with 
accompanying  narrative  justifying  all 
individual  budget  items  which  make  up 
the  total  amount  of  funds  requested.  The 
budget  should  be  consistent  with  stated 
objectives  and  planned  activities.  The 
budget  should  include  funds  for  two  . 
trips  to  Atlanta  by  key  Program  staff  for 
participation  in  continuous 
improvement  activities  and  "grantee" 
meetings. 


F.  Submission  and  Deadline 
Application 

Submit  the  original  and  two  copies  of 
CDC  0.1246.  On  or  before  July  20, 1999, 
submit  the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

6.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC  (maximum  100  total 
points): 

1.  Need  for  Core  Program  Development 
■    (30  percent) 

The  extent  to  which  the  applicant 
presents  information  describing  the 
minimal  nature  of  their  existing  injury 
activities,  and  therefore  the  need  for 
support  of  this  nature.  The  extent  to 
which  the  applicant  presents  data  and 
information  documenting  the  capacity 
to  accomplish  the  program,  positive 
progress  in  related  past  or  ciirrent 
activities  or  programs,  and,  as 
appropriate,  need  for  the  program.  The 
extent  to  which  current  resources 
demonstrate  capability  to  conduct  the 
program. 

2.  Goals  and  Objectives  (10  percent) 

The  extent  to  which  the  applicemt 
includes  goals  which  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
.  specific  and  measurable.  The  extent  to 
which  the  applicant  has  included 
objectives  which  are  feasible  to 
accomplish  during  the  budget  period, 
and  which  address  all  activities 
necessary  to  accomplish  the  purpose  of 
the  proposal.  The  extent  to  which  the 
objectives  are  specific,  time-framed, 
measurable,  and  realistic. 
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3.  Methods  and  Staffing  (30  percent) 

The  extent  to  which  the  applicant 
provides:  (1)  a  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals,  and  which  includes 
designation  of  responsibility  for  each 
action  imdertaken;  (2)  a  reasonable  and 
complete  schediile  for  implementing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  unit,  organization,  or 
agency,  and  evidence  of  coordination, 
supervision,  and  degree  of  commitment 
(e.g.,  time,  in-kind,  financial)  of  staff, 
organizations,  and  agencies  involved  in 
activities. 

4.  Evaluation  (20  percent) 

The  extent  to  which  the  proposed 
evaluation  system  is  detailed,  addresses 
goals  and  objectives  of  the  program,  and 
will  document  program  process, 
effectiveness,  and  impact.  The  extent  to 
which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
purposes  and  methods  to  evaluate  the 
data  soiures,  and  dociunents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation.  The 
extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  is  included. 
The  extent  to  which  an  agreement  to 
participate  in  continuous  improvement 
activities  is  present. 

5.  Collaboration  (10  percent) 

The  extent  to  which  relationships 
between  the  program  and  other 
organizations,  agencies,  and  health 
department  units  that  will  relate  to  the 
program  or  conduct  related  activities  are 
clear,  complete  and  provide  for 
complementary  or  supplementary 
interactions.  The  extent  to  which 
advisory  group  membership  and  roles 
are  clear  and  appropriate.  The  extent  to 
which  relationships  with  Injtiry  Control 
Research  Centers  (ICRC's)  (see 
Addendum  2  for  listing)  or  local 
academic  institutions  are  completely 
described  and  activity-specific. 

6.  Budget  and  Justification  (Not 
weighted) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Progress  reports  (semiannual); 


2.  Financial  status  report  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendum  I  in  the  application 

AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-12    Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

Fimds  for  Certain  Gxm  Control 

Activities 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  317(k)(2),  391,  392,  and 
394  of  the  Public  Health  Service  Act,  (42 
U.S.C.  241(a).  247b(k)(2),  280b,  and 
280b-l,  and  280b-2]  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.136. 

J.  Where  To  Obtain  Additional 
Information 

To  download  this  and  other  program 
announcements  and  forms  please  go  to 
the  CDC  Home  Page  on  Internet  at: 
http://www/cdc/gov  and  click  on  the 
word  "funding." 

If  you  do  not  have  Internet  access  to 
you,  call  1-888-GRANTS4  (1-888-472- 
6874).  You  will  be  asked  to  leave  your 
name  and  address  and  will  be  instructed 
to  identify  the  Announcement  number 
of  interest.  If  you  have  questions  after 
reviewing  the  Announcement,  for 
business  management  assistance 
contact:  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Room  3000, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone  number:  (770) 
488-2717,  Internet  address: 
jcw6@cdc.gov. 

For  program  technical  assistance, 
contact:  James  Belloni,  MA,  Associate 
Director,  National  Center  for  Injury 
Prevention  and  Control,  Mailstop  K-02, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway,     . 
Chamblee,  GA  30341,  Telephone 
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number:  (770)  488-4538,  Internet 
address:  jsbl@cdc.gov. 

Dated:  May  24, 1999. 
John  L.  WUUams, 

Director,  Procurement  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  99-13606  Filed  5-27-99;  8:45  am] 

BIUMG  CODE  41S3-1t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantors  for  DiM«M  Control  and 
Pravantion 

Sut)committaa  on  Vaccina  $afaty  of 
ttw  National  Vaccina  Advisory 
Committaa:  Maating 

In  accordance  with  sef:tion  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  9  a.m.-5  p.m.,  June  18, 
1999. 

Place:  Hubert  H.  Humphrey  Building, 
Room  305A.  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  hi  the  interest  of  seciuity,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  on  )une  18th  either 
between  8:30  and  9  a.m.  or  12:30  and  1  p.m. 
so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  cannot  be  assured. 

Purpose:  This  subcommittee  will  review 
issues  relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  To  Be  Discussed:  This 
subconunittee  will  discuss  the  mission  of  the 
Vaccine  Safety  Subcommittee;  focus  on 
developing  priorities  for  U.S.  vaccine  safety 
and  commimication  activities;  and  develop 
draft  integral  to  ensuring  the  optimal  safety 
of  vaccines. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  Sagar,  Committee  Management 
Specialist,  NVPO,  CDC,  1600  Clifton 
Road,  NE,  M/S  All,  Atlanta,  Georgia 
30333,  telephone  404/639-4450.    . 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 


Dated:  May  24, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13603  Filed  5-27-99;  8:45  am) 
B«.UNG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizena  Adviaory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Famaid  Health  Effecta  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Femald  Health  Effects 
Subcommittee. 

Times  and  Dates:  1  p.m.-9  p.m.,  June  23, 
1999;  8:30  a.m.-5  p.m.,  June  24, 1999. 

Place:  The  Plantation,  9660  Dry  Fork  Road, 
Harrison,  Ohio  45020,  telephone  513/367- 
5610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandiun  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  Gram  non- 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  hesdth  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  form  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 


to  the  Director,  CDC  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  community,  American  Indian  Tribal,  and 
labor  interaction  and  serve  rs  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  To  Be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH),  the 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  and  ATSDR  on  updates 
regarding  progress  of  current  studies.  There 
will  also  be  a  presentation  from  the 
University  of  Cincinnati  on  findings  of 
Femald  Residents  Medical  Monitoring 
Program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  David  Pedersen,  Ph.D., 
Health-Related  Energy  Research  Branch, 
Division  of  Surveillance,  Hazard 
Evaluations  and  Field  Studies,  NIOSH, 
CDC,  Robert  A.  Taft  Laboratory,  4676 
Columbia  Parkway,  M/S  R-44, 
Cinciimati,  Ohio  45226,  telephone  513/ 
841-4400,  fax  513/841-4470. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  Nay  24, 1999. 
Carolyn  ].  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13604  Filed  5-27-99;  8:45  am) 
BHXMG  COOE  4169-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  (1)  TANF  High  Performance 
Bonus  Report  and  (2)  Emergency  TANF 
Public  Law  Data  Report. 

OA4B  No.  .0970-0180. 

Description:  104-193  (the  personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1966)  established 
the  Temporary  Assistance  for  Needy 
Families  (TANF)  Program.  It  also 
included  provisions  for  rewarding 
States  that  attain  the  highest  levels  of 
success  in  achieving  the  legislative  goals 
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of  that  program.  The  purpose  of  this            State  performance  in  meeting  those  Respondents-  State  Lnral  or  Trih^l 

collection  is  to  obtain  data  upon  which       goals  and  for  allocating  the  bonus  grant  GoverZenT 

to  base  the  computations  for  measuring      funds  appropriated  under  the  law  '-ovemment. 

Annual  Burden  Estimates 


Instrument 


TANF  quarterly  Data  Report,  fy  1999  High  Performance  Bonus  Awards 
Emergency  TAF  Data  Report 


Number  of 
respondents 


54 
8 


Number  of 

responses  per 

respondent 


Average 
burden  bours 
per  response 


Total 
burden  hours 


40 
1218.5 


8,640 
6,992 


Estimated  Total  Annual  Burden 
Hours:  15,632. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  pubhcation  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  Ms.  Lori 
Schack. 

Dated:  May  24, 1999. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-13569  Filed  5-27-99;  8:45  am] 

MLUNG  CODE  41S4-0t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  97P-0354] 

Orthopedic  Devices;  Reclassification 
of  the  Shoulder  Joint  Metal/Polymer/ 
Metal  Nonconstrained  or  Semi- 
Constrained  Porous-Coated 
Uncemented  Prosthesis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  panel 
recommendation. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  for 
public  comment  a  recommendation  of 
the  Orthopedic  and  Rehabilitation 
Devices  Panel  (the  Panel)  to  reclassify 
the  shoulder  joint  metal/polymer/metal 


nonconstrained  or  semi-constrained 
porous'coated  uncemented  prosthesis 
from  class  III  into  class  II.  The  Panel 
made  this  recommendation  after 
reviewing  the  reclassification  petition 
submitted  by  the  Orthopedic  Surgical 
Manufacturers  Association  (OSMA)  and 
other  publicly  available  information. 
FDA  is  also  annoimcing  for  public 
comment  its  tentative  findings  on  the 
Panel's  recommendations.  After 
considering  any  public  comments  on 
the  Panel's  recommendations  and  FDA's 
tentative  findings,  FDA  vfill  approve  or 
deny  the  reclassification  petition  by 
order  in  the  form  of  a  letter  to  the 
petitioner.  FDA's  decision  on  the 
reclassification  petition  will  be 
announced  in  the  Federal  Register. 
DATES:  Written  comments  by  August  26, 
1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  COHTACT: 
Theodore  R.  Stevens,  Center  hn  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2036. 
SUPPLEMENTARY  INRXttlATION: 

I.  Refulatory  Authorities 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.).  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295),  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Pub. 
L.  101-629),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Pub.  L.  105-115)  estabUshed  a 
comprehmisive  system  for  the  regiilation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  dependLig  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  n  (special  controls),  and  class  HI 
(premarket  approval). 


Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  ID  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
ni  and  require  premarket  approval, 
unless  and  until  the  device  is 
reclassified  into  class  I  or  11  or  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  under  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  in  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
postamendments  devices  is  governed  by 
section  513(f)(2)  of  the  act.  This  section 
provides  that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  III  imder  section  513(f)(1)  df 
the  act,  or  the  manufacturer  or  importer 
of  a  device  may  petition  the  Secretary  of 
the  Department  of  Health  and  Human 
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Services  (the  Secretary)  for  the  issuance 
of  an  order  classifying  the  device  in 
class  I  or  class  II.  FDA's  regulations  in 
§  860.134  (21  CFR  860.134)  set  forth  the 
procedures  for  the  filing  and  review  of 
a  petition  for  reclassification  of  such 
class  ni  devices.  In  order  to  change  the 
classification  of  the  device,  it  is 
necessary  that  the  proposed  new  class 
have  sufficient  regulatory  controls  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device  for 
its  intended  use. 

Under  section  513(f){2)(B)(i)  of  the 
act,  the  Secretary  may,  for  good  cause 
shown,  refer  a  petition  to  a  device 
classification  panel.  The  Panel  shall 
make  a  recommendation  to  the 
Secretary  respecting  approval  or  denial 
of  the  petition.  Any  such 
recommendation  shall  contain:  (1)  A 
siunmary  of  the  reasons  for  the 
recommendation,  (2)  a  summary  of  the 
data  upon  which  the  recommendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  health  (if  any)  presented  by  the 
device  with  respect  to  which  the 
petition  was  filed. 

n.  Regulatory  History  of  the  Device 

The  shoulder  joint  metal/polymer/ 
metal  nonconstrained  or  semi- 
constrained porous-coated  imcemented 
prosthesis  intended  to  be  implanted  to 
replace  the  shoulder  joint  is  a 
postamendment  device  classified  into 
class  ni  under  section  513(f)(2)  of  the 
act.  Therefore,  the  device  cannot  be 
placed  in  commercial  distribution  for 
implantation  to  replace  the  shoulder 
joint  unless  it  is  reclassified  under 
section  513(f)(2),  or  subject  to  an 
approved  premarket  approval 
application  (PMA)  under  section  515  of 
the  act. 

This  action  is  taken  in  accordance 
with  section  513(f)(2)  of  the  act  and 
§  860.134,  based  on  information 
submitted  in  a  petition  for 
reclassification  by  OSMA  received  on 
July  23, 1997,  requesting  reclassification 
of  the  shoulder  joint  metal/polymer/ 
metal  nonconstrained  or  semi- 
constrained porous-coated  imcemented 
prosthesis  from  class  III  into  class  II 
(Ref.  1).  Consistent  with  the  act  and  the 
regulation,  FDA  referred  the  petition  to 
the  Panel  for  its  recommendation  on  the 
requested  changes  in  classification. 

m.  Device  Description 

The  following  device  description  is 
based  on  the  Panel's  recommendations 
and  the  agency's  review. 

A  shoulder  joint  metal/polymer/metal 
nonconstrained  or  semi-constrained 
porous-coated  uncemented  prosthesis  is 
a  device  intended  to  be  implanted  to 
replace  a  shoulder  joint.  The  device 


limits,  with  less  than  normal  anatomic 
constraints,  translation  in  one  or  more 
planes.  It  has  no  linkage  across-the- 
joint.  This  generic  type  of  device 
includes  prostheses  that  have  a  humeral 
component  made  of  alloys  such  as 
cobalt-chromium-molybdenum  (Co-Cr- 
Mo)  and/or  titanium-aluminum- 
vanadium  (Ti-6A1-4V)  eilloys,  and  a 
glenoid  resurfacing  component  made  of 
ultrahigh  molecular  weight 
polyethylene,  or  a  combination  of  an 
articulating  ultra-high  molecular  weight 
bearing  surface  fiixed  in  a  metal  shell 
made  of  alloys  such  as  Co-Cr-Mo  and/ 
or  Ti-6Al-4V.  The  humeral  component 
and  glenoid  backing  have  a  substrate 
porous  coating  made  of,  in  Co-Cr-Mo 
components,  beads  of  the  same  alloy  or 
conunercially  pure  titanium  powder, 
and  in  Ti-6Al-4V  components,  beads  or 
fibers  of  commercially  pure  titanium  or 
Ti-6A1-4V  alloy,  or  commercially  pure 
titanium  powder.  The  porous  coating 
has  a  volimie  porosity  between  30  to  70 
percent,  an  average  pore  size  between 
100  to  1,000  microns,  intercoimecting 
porosity,  and  a  porous  coating  thickness 
of  600  to  1,500  microns.  This  generic 
type  of  device  is  designed  to  achieve 
biological  fixation  to  bone  without  the 
use  of  bone  cement 

IV.  Recommendation  of  the  Panel 

At  a  public  meeting  on  January  12  and 
13, 1998,  the  Panel  unanimously 
recommended  that  the  shoulder  joint 
metal/polymer/metal  nonconstrained  or 
semi-constrained  porous-coated 
uncemented  prosthesis  be  reclassified 
bom  class  III  to  class  11.  The  Panel 
believed  that  class  n  with  the  proposed 
special  controls  (FDA  Recognized 
Consensus  Standards,  Postmarket 
Surveillance,  and  FDA  guidances) 
would  reasonably  ensure  the  safety  and 
effectiveness  of  the  device. 

V.  Risks  to  Health 

After  considering  the  information  in 
the  petition,  the  Panel's  deliberations, 
the  published  literature,  and  the 
Medical  Device  Reports,  FDA  has 
evaluated  the  risks  to  health  associated 
with  the  use  of  the  shoulder  joint  metal/ 
polymer/metal  nonconstrained  or  semi- 
constrained porous-coated  uncemented 
prosthesis.  FDA  now  believes  that  the 
following  are  risks  to  health  associated 
with  use  of  the  device:  Infection, 
adverse  tissue  reaction,  pain  and/or  loss 
of  function,  and  revision.  FDA  notes 
that  these  risks  to  health  are  also 
associated  with  the  use  of  the  cemented 
versions  of  shoulder  joint  prostheses. 

A.  Infection 

Infection  is  a  potential  risk  to  health 
associated  with  all  surgical  procedures 


and  implanted  devices,  and  it  occurs 
equally  in  patients  implanted  with 
cemented  and  uncemented  shoulder 
joint  prostheses  (Ref.  1).  The  best 
defenses  against  infection  are 
preventative  measures,  including 
selection  of  patients  without  known 
local  and/or  systematic  infection, 
administration  of  perioperative 
antibiotics,  implantation  of  a  sterilized 
device,  and  strict  adherence  to  sterile 
surgical  technique. 

B.  Adverse  Tissue  Reaction 

Adverse  tissue  reaction  is  a  potential 
risk  to  health  associated  with  all 
implanted  devices  (Ref.  1).  If  the 
materials  used  in  the  manufacture  of 
shoulder  prostheses  are  not 
biocompatible,  the  patient  could  have 
an  adverse  tissue  reaction.  The  shoulder 
prosthesis  identified  in  this  notice  are 
made  of  implant  materials  with  an 
established,  long  history  of  safe  use.  In 
addition,  the  biocompatiblility  of 
porous-coated  implant  materials  has 
been  shown  to  be  comparable  to  those 
of  the  "as  cast"  materials. 

C.  Pain  and/or  Loss  of  Function 

Pain  and  loss  of  shoulder  function  can 
occw  with  any  shoulder  arthroplasty. 
Some  of  the  same  kinds  of  device- 
related  complications  causing  pain  and 
loss  of  function  are  associated  with 
implantation  of  both  cemented  and 
imcemented  shoulder  prostheses.  These 
complications  include:  Early  loosening 
due  to  inappropriate  patient  and/or 
device  selection;  inappropriate  surgical 
technique  and/or  poor  bone  quality; 
some  forms  of  metal  and/or 
polyethylene  wear  which  may  cause 
osteolysis  (dissolution  of  bone);  and 
component  disassembly,  fracture,  and/ 
or  failure.  Dislocation  and  instability  of 
the  shoulder  prosthesis  may  be  due  to 
either  inappropriate  surgical  technique 
and/or  component  design  or  failure. 
However,  other  device-related 
complications  resulting  in  pain  and/or 
loss  of  function  are  directly  or  uniquely 
related  to  the  porous  coating(sJ  of 
uncemented  shoulder  prosthesis 
components.  These  complications 
include  incomplete  and/or  slow 
biological  ingrowth  into  the  porous 
coating  resulting  in  pain  and 
dislocation/instability  of  the  joint  and 
delamination  of  the  porous  coating  from 
the  prosthesis  components.  Also, 
inadequate  design  and/or  testing  of  the 
metal-backing  of  the  glenoid  component 
of  imcemented  shoulder  prostheses  may 
cause  dislocation  and  instability  which 
can  result  in  pain  and/or  loss  of 
function. 
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D.  Revision 

The  incidence  of  revision  for 
uncemented  shoulder  prostheses  is 
comparable  to  the  revision  rates  of 
cemented  total  shoulder  arthroplasty 
(Ref.  1).  The  major  causes  for  revision  of 
uncemented  shoulder  prostheses  are 
failure  of  the  metal-backed  glenoid 
component  or  incomplete  hiuneral 
fixation. 

VI.  Summary  of  the  Reasons  for  the 
Recommendations 

After  considering  the  data  and 
information  contained  in  the  petition 
and  provided  by  FDA,  the  open 
discussions  during  the  Panel  meeting, 
and  their  personal  knowledge  of  and 
clinical  experience  with  the  device,  the 
Panel  gave  the  following  reasons  in 
support  of  its  recommendations  to 
reclassify  the  generic  device,  the 
shoulder  joint  metal/polymer/metal 
nonconstrained  or  semi-constrained 
porous-coated  uncemented  prosthesis 
intended  to  replace  a  shoulder  joint 
from  class  III  into  class  U.  The  Panel 
believes  that  the  device  should  be 
reclassified  into  class  n  because  special 
controls,  in  addition  to  general  controls, 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

Vn.  Summary  of  Data  Upon  Which  the 
Panel  Recommendation  Is  Based 

hi  addition  to  the  potential  risks  to 
health  of  the  shoulder  joint  metal/ 
polymer/metal  nonconstrained  or  semi- 
constrained porous-coated  uncemented 
prosthesis  described  in  section  V  of  this 
document,  there  is  reasonable 
knowledge  of  the  benefits  of  the  device. 
Both  cemented  and  uncemented 
shoulder  prostheses  provide  decreased 
•  pain  or  cessation  of  pain  and  increased 
mobility  and  function,  post-operatively 
resulting  in  an  overall  improved  quality 
of  patient  life.  A  specific  benefit  of  the 
uncemented  shoulder  prosthesis  is  the 
absence  of  risks  associated  with  the  use 
of  bone  cement  (e.g.,  embolism  and 
bone  cement  breakdown)  and  easier 
revision  if  revision  should  become 
indicated  due  to  loosening. 

Vm.  Special  Controls 

FDA  believes  that  the  special  controls 
identified  below  in  this  docimient,  in 
addition  to  general  controls,  are 
adequate  to  control  the  identified  risks 
to  health  for  this  device.  FDA  agrees 
with  the  Panel  that  consensus  standards 
and  the  FDA  guidances  are  appropriate 
special  controls  to  reasonably  ensure  the 
safety  and  effectiveness  of  the  device. 
However,  FDA  disagrees  with  the  Panel 


that  postmarket  surveillance  is  a 
necessary  or  appropriate  special  control 
for  this  device. 

In  their  deliberations,  the  Panel  stated 
that  it  was  important  that  adverse 
device  outcomes  should  be  reported  to 
FDA.  The  Panel  thought  that  adverse 
device  outcomes  should  be  tracked 
through  postmarket  surveillance.  FDA 
agrees  with  the  Panel  that  adverse 
device  outcomes  should  be  reported  to 
FDA.  However,  FDA  believes  that 
another  postmarket  mechanism  better 
addresses  the  Panel's  concern  that 
adverse  device  outcomes  should  be 
reported  to  FDA.  FDA  believes  that  the 
existing  mandatory  Medical  Device 
Reporting  system  is  the  appropriate 
mechanism  to  report  such  adverse 
events.  Therefore,  postmarket 
surveillance  is  uimecessary  to  address 
the  Panel's  concerns,  and  to  reasonably 
ensure  the  safety  and  effectiveness  of 
the  device. 

Based  on  the  available  information, 
FDA  identified  these  10  voluntary 
standards  from  the  American  Society  for 
Testing  and  Materials  (ASTM)  and  5 
FDA  guidance  dociunents  as  the  specific 
special  controls  to  reasonably  ensure  the 
safety  and  effectiveness  of  the  shoulder 
joint  metal/polymer/metal 
nonconstrained  or  semi-constrained 
porous-coated  imcemented  prosthesis  as 
follows: 

A.  ASTM  Standards: 

1.  ASTMi?  67-95,  "Standard 
Specifications  for  Unalloyed  Titanium 
for  Surgical  Implant  Applications;" 

2.  ASTM  F  75-92,  "Standard 
Specification  for  Cast  Cobalt-28 
Chromium-6  Molybdenum  Alloy  for 
Surgical  Implant  Applications;" 

3.  ASTM  F  136-96,  "Standard 
Specification  for  Wrought  Titanium-6 
Aluminum-4  Vanadium  ELI  (Extra  Low 
hiterstitial  Alloy  (R56401))  for  Surgical 
Implant  Applications;" 

4.  ASTM  F  648-98.  "Standard 
Specification  for  Ultra-High-Molecular- 
Weight  Polyethylene  Powder  and 
Fabricated  Form  for  Surgical  Implants;" 

5.  ASTM  F  1044-95,  "Standard  Test 
Method  for  Shear  Testing  of  Porous 
Metal  Coatings;" 

6.  ASTM  F  1147-95.  "Standard  Test 
Method  for  Tension  Testing  of  Porous 
Metal  Coatings;" 

7.  ASTM  F  1160-91.  "Standard  Test 
Method  for  Constant  Stress  Amplitude 
Fatigue  Testing  of  Porous  Metal-Coated 
Metallic  Materials;" 

8.  ASTM  F  1377-92.  "Standard 
Specification  for  Cobalt-28  Chromium-6 
Molybdeniun  Powder  for  Coating  of 
Orthopedic  Implants;" 


9.  ASTM  F 1378-97,  "Standard 
Specification  for  Shoulder  Prostheses; ' 
and 

10.  ASTM  F  1580-95,  "Standard 
Specification  for  Titanium  and 
Titaniimi-6%  Aluminum-4  %  Vanadium 
AUoy  Powders  for  Coatings  of  Surgical 
Implants." 

The  ASTM  standards  define  implant 
material  specifications  and  testing 
methods  applicable  to  the  shoulder  joint 
metal/polymer/metal  nonconstrained  or 
unconstrained  uncemented  prosthesis. 
Adherence  to  these  standards  and 
comparison  of  the  results  from  these 
standard  test  methods  can  control  the 
risks  to  health  of  adverse  tissue  reaction, 
pain  and/or  loss  of  function,  and 
revision  by  having  the  manufacturer  use 
surgical  implant  quality  materials  and 
assuring  that  the  device  has  acceptable 
performance  through  mechanical 
testing. 

Nine  of  the  ASTM  standards  are  FDA 
recognized  consensus  standards.  FDA  is 
now  reviewing  ASTM  F1378-97, 
"Standard  Specification  for  Shoulder 
Prostheses"  for  inclusion  in  the  list  of 
FDA  recognized  consensus  standards. 
By  the  time  this  proposal  is  finalized  as 
a  final  rule,  ASTM  F1378  is  expected  to 
be  an  FDA  recognized  consensus 
standard. 

ASTM  standards  may  be  obtained 
fit)m  ASTM  Customer  Services,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428  (Telephone  610-832-9585). 
ASTM  has  a  site  on  the  world  wide  web 
at  "http://www.astm.org/". 

B.  FDA  Guidances: 

1.  "Guidance  Document  for  Testing 
Orthopedic  Implants  with  Modified 
Metallic  Surfaces  Apposing  Bone  or 
Bone  Cement"  (Facts-on-Demand  # 
827); 

2.  "Guidance  Docimient  for  Testing 
Non-articulating,  'Mechanically  Locked' 
Modular  Implant  Components"  (Facts- 
on-Demand  #  916); 

3.  "Draft  Guidance  Dociunent  for  the 
Preparation  of  Premarket  Notification 
(510(k))  Applications  for  Orthopedic 
Devices-The  Basic  Elements"  (Facts-on- 
Demand  #  832); 

4.  "Use  of  International  Standard 
ISO-10993,  Biological  Evaluation  of 
Medical  Devices  Part  I:  Evaluation  and 
Testing"  (Facts-on-Demand  #  164) ;  and 

5.  "510(k)  Sterihty  Review 
Guidance — and  Revision  of  11/18/94 
#K90-1"  (Facts-on-Demand  #  361). 

FDA  guidance  documents  provide 
guidance  on  how  to  meet  general 
orthopedic  device  premarket 
notification  (510(k))  requirements, 
including  biocompatibility  testing, 
sterility  testing,  mechanical 
performance  testing,  and  physician  and 
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patient  labeling  for  the  shoulder  joint 
metal/polymer/metal  nonconstrained  or 
semi-constrained  porous-coated 
uncemented  prosthesis.  Use  of  the 
preclinical  section  of  the  FDA  guidance 
documents  can  control  the  risks  to 
health  of  adverse  tissue  reaction, 
infection,  pain  and/or  loss  of  function, 
and  revision  by  having  manufacturers 
use  surgical  quality  implant  materials, 
adequately  test  and  sterilize  their 
devices,  and  provide  adequate 
directions  for  use  (and  patient 
information). 

To  receive  a  guidance  via  fax 
machine,  telephone  Center  for  Devices 
and  Radiological  Health's  (CDRH)  CDRH 
Facts-on-Demand  system  at  800-399- 
0381,  or  301-827-0111  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt,  press  1  to  access  the  Division 
of  Small  Manufactiirers  Assistance  Fax, 
at  the  second  voice  prompt,  press  2,  and 
then  enter  the  doomient  number 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request.  The  guidances 
are  also  available  from  the  CDRH  world 
wide  web  address  at  "http:// 
www.fda.gov/cdrh". 

IX.  FDA's  Tentative  Findings 

FDA  believes  that  the  shoulder  joint 
metal/pol)rmer/metal  nonconstrained  or 
semi-constrained  porous-coated 
imcemented  prosthesis  should  be 
reclassified  into  class  II  because  special 
controls,  in  addition  to  general  controls, 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

X.  References 

The  following  references  have  bepn 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and*  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday: 

1.  Petition  for  Reclassification  of 
Orthopaedic  Shoulder  Prostheses  submitted 
by  the  Orthopedic  Surgical  Manufacturers 
Association,  Warsaw,  IN,  received  July  23, 
1997. 

2.  Transcript  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  Meeting, 
January  12  and  13, 1998,  vol.  I,  pp.  12  to  114. 

XI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


Xn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
notice  under  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroimiental,  public  health  and  safety 
and  other  advantages,  distributive 
impacts  and  equity).  The  agency 
believes  that  this  reclassification  action 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
reclassification  action  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  imder  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the  device 
from  class  III  to  class  n  will  relieve 
manufacturers  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act. 
Because  reclassification  will  reduce 
regulatory  costs  with  respect  ^o  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this 
reclassification  action,  if  finalized,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  reclassification 
action  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  simimary  statement  of 
analysis  imder  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Xm.  Request  for  Comments 

Interested  persons  may,  on  or  before 
[insert  date  90  days  after  date  of 
publication  in  the  Federal  Register), 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  doctmient. 
Two  copies  of  any  copunents  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


docimient.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.  Monday  through  Friday. 

Dated:May  17, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  99-13470  Filed  5-27-99;  8:45  am] 

BILLING  CODE  4160-01-f 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  98E-0485  and  98E-0850] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Therms  ChoiceTM  uterine 
Ballon  Therapy  System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Therma 
Choice""^  Uterine  Ballon  Therapy 
System  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (htunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medic^  devices. 
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the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  pteriod  may  coimt 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Therma  Choice""^ 
Uterine  Ballon  Therapy  System.  Therma 
Choice^M  Uterine  Ballon  Therapy 
System  is  indicated  for  use  as  a  thermal 
ablation  device  intended  to  ablate  the 
endometrial  lining  of  the  uterus  in 
premenopausal  women  with 
menorrhagia  (excessive  uterine 
bleeding)  due  to  benign  causes  for 
whom  childbearing  is  complete. 
Subsequent  to  this  approval,  the  Patent 
and  Tradeniark  Office  received  patent 
term  restoration  applications  for  Therma 
ChoiceTM  Uterine  Ballon  Therapy 
System  (U.S.  Patent  Nos.  5,105,808  and 
4,949,718)  from  Gynelab  Products,  Inc., 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  these  patents'  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
December  17, 1998,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Therma  Choice"™  Uterine 
Ballon  Therapy  System  represented  the 
first  permitted  conmiercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  me 
applicable  regulatory  review  period  for 
"rhenna  Choice""^  Uterine  Ballon 
Therapy  System  is  1,031  days.  Of  this 
time,  852  days  occmred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  179  days  occurred  diuing 
the  approval  phase.  These  periods  of 
time  were  derived  fit)m  the  following 
dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
February  17, 1995.  The  applicant  claims 
that  the  investigational  device 
exemption  (IDE)  required  imder  section 
520(g)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 


360j(g))  for  human  tests  to  begin  became 
effective  on  November  30, 1994. 
However,  FDA  records  indicate  that  the 
IDE  was  determined  substantially 
complete  for  clinical  studies  to  have 
begun  on  February  17, 1995,  which 
represents  the  IDE  effective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  June  17, 1997.  The 
applicant  claims  June  16,  1997,  as  the 
date  the  premarket  approval  application 
(PMA)  for  Therma  Choice™  Uterine 
Ballon  Therapy  System  (PMA  P970021) 
was  initially  submitted.  However,  FDA 
records  indicate  that  PMA  P9  70021  was 
submitted  on  June  17, 1997. 

3.  The  date  the  application  was 
approved:  December  12, 1997.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P970O21  was  approved  on  December  12, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  applications  for  patent  extension, 
this  applicant  seeks  446  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  27, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  24, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  7, 1999. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  fot  Health 

Affairs. 

[FR  Doc.  99-13671  Filed  5-27-99;  8:45  am] 

BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Active  Pharmaceutical  Ingredient 
Worltshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


The  Food  and  Drug  Administration 
(FDA)  in  cooperation  with  the 
Association  of  Food  and  Drug  Officials 
(AFDd)  is  announcing  the  following 
workshop:  Active  Pharmaceutical 
Ingredient  Workshop.  The  workshop 
will  address  issues  related  to  the 
manufacture  and  control  of  active 
pharmaceutical  ingredients. 

Date  and  Time:  The  workshop  will  be 
held  on  June  5, 1999,  irom  8  a.m.  to  5 
p.m.  Send  information  regarding 
registration  by  May  27, 1999. 

Location:  The  workshop  will  be  held 
at  the  Adam's  Mark — Riverwalk,  111 
Pecan  St.  East,  San  Antonio,  TX  78205, 
210-354-280  or  800-*44-2326.  Send 
information  regarding  registration  by 
June  1, 1999. 

Contact  AFDO,  P.O.  Box  3425  York, 
PA  17402,  717-757-2888,  FAX  717- 
755-8089.  e-mail  "afdodblazenet.net" 
or  see  the  internet  address  "http:// 
www.foodsafety.org/afdo"  for  more 
information. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
niunber)  along  with  registration  fee 
payable  to  AFDO  (address  above).  The 
registration  fee  will  be  $199  for  an 
AFDO  member,  $249  for  a  nonmember, 
and  $449  for  both  workshop  and  AFDO 
conference.  AFDO  is  charging  these  fees 
to  cover  its  cost  associated  with  the 
workshop  and  conference. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  AFDO 
at  least  7  days  in  advance. 

Dated:  May  24, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-13559  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  990-1269] 

Medical  Devices;  Draft  Guidance  on 
Quality  Systems  Inspections 
Technique;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  eumouncing  the 
availability  of  a  draft  guidance  entitled 
"Draft  Guidance  on  Quality  Systems 
Inspections  Technique."  This  draft 
guidance  is  intended  to  provide  FDA's 
field  staff  with  a  new  inspectional 
method  to  assess  medical  device 
manufacturer's  compliance  with  the 
quality  system  regulation  (QSR).  which 
became  effective  J\me  1, 1997.  This  draft 
guidance  is  also  intended  to  represent 
the  agency's  current  thinking  on  using 
a  new  inspectional  technique,  and  it  is 
neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  August  26, 1999. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  entitled  "Draft  Guidance  on 
Quality  Systems  Inspections 
Technique"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1350  Piccard  Dr.,  Rockville,  MD  20850. 
Send  one  self-addressed  adhesive  label 
to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
R.  Wells,  Center  for  Devices  and 
Radiological  Health  (HFZ-332),  Food 
and  Drug  Administration,  2094  Gaither 
Rd..  Rockville,  MD  20850,  301-594- 
4616. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
a  draft  guidance  entitled  "Draft 
Guidance  on  Quality  Systems 
Inspections  Technique."  This  draft 
guidance  is  intended  to  provide 


guidance  to  the  FDA  field  staff  for  the 
use  of  a  new  inspectional  method  to 
assess  medical  device  manufacturer's 
compliance  with  the  QSR  (21  CFR  part 
820).  This  draft  guidance  is  also 
intended  to  provide  information  about 
an  inspectional  method  that  uses  the 
seven  subsystems  of  the  QSR,  which 
include:  (1)  Corrective  and  preventive 
actions,  (2)  design  controls,  (3) 
production  and  process  controls,  (4) 
management  controls,  (5)  records/ 
docimient/change  controls,  (6)  material 
controls,  and  (7)  facility /equipment 
controls.  The  Quality  Systems 
Inspections  Technique  focuses  on  the 
first  four  subsystems  as  primary 
indicators  of  compliance  with  the  QSR. 

This  draft  guidance  represents  the 
agency's  current  thinking  on  a  new 
method  of  inspecting  medical  device 
manufacturers  to  assess  their 
compliance  with  QSR.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

"The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedxires  for  the  development, 
issuance,  and  use  of  guidance 
docmnents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  is  issued  as 
a  Level  1  guidance  consistent  with 
GGP's. 

n.  Electronic  Access 

In  order  to  receive  the  "Draft 
Guidance  on  Quality  Systems 
Inspections  Technique"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch  tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DMSA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  document  number  (1196) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Worid  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  the  "Draft  Guidance  on  Quality 
Systems  Inspections  Technique,"  device 
safety  alerts,  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 


submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh".  The 
"Draft  Guidance  on  Quality  Systems 
Inspections  Technique"  will  be 
available  at  "http://www.fda.gov/cdrh/ 
gmp/qsitbook.html". 

m.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  May  17, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health . 
[FR  Doc.  99-13558  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4160-01^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administatrtion 

[Docummt  identifier:  HCFA-0029/0030,  R- 
0106,  and  R-0284] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sxmmiary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acCTuacy  of  the  estimated 
buirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 
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Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  as  Rural  Health  Clinic  and 
Rural  Health  Clinic  Siuvey  Report  Form 
and  Supporting  Regulations  in  42  CFR 
491.1-491.11;  Form  No.:  HCFA-0029/ 
0030  (OMB#  093&-0D74);  Use:  The  Fonn 
HCFA-29  is  utilized  as  an  application  to 
be  completed  by  suppliers  of  RHC 
services  requesting  participation  in  the 
Medicare/Medicaid  programs.  This  form 
initiates  the  process  of  obtaining  a 
decision  as  to  whether  the  conditions 
for  certification  are  met  as  a  supplier  of 
RHC  services.  It  also  promotes  data 
reduction  or  introduction  to  and 
retrieval  from  the  Online  Survey  and 
Certification  and  Reporting  System 
(OSCAR)  by  the  HCFA  Regional  Offices 
(RO).  The  Form  HCFA-30  is  an 
instrument  used  by  the  State  survey 
agency  to  record  data  collected  in  order 
to  determine  RHC  compliance  with 
individual  conditions  of  participation 
and  to  report  it  to  the  Federal 
government.  The  form  is  primarily  a 
coding  worksheet  designed  to  facilitate 
data  reduction  (kejrpunching)  and 
retrieval  into  OSCAR  at  the  HCFA  ROs. 
The  form  includes  basic  information  on 
compliance  (i.e.,  met,  not  met  and 
explanatory  statements)  and  does  not 
require  any  descriptive  information 
regarding  the  smvey  activity  itself; 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  390;  Total 
Annual  Responses:  390;  Total  Annual 
Hours:  822. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Criteria  for 
Medicare  Coverage  of  Heart  Transplants; 
Form  Afo..HCFA-R-0106  (OMB#  0938- 
0490);  Use:  Medicare  participating 
hospitals  must  file  an  application  to  be 
approved  for  coverage  and  payment  of 
heart  transplants  performed  on 
Medicare  beneficiaries.  Heart 
transplants  performed  in  facilities  that 
have  not  been  approved  will  not  be 
covered  by  Medicare;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  5;  Total  Annual 
R^onses:  5;  Total  Annual  Hours:  500. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Statistical  Information  System  (MSIS); 
Form  No.:  HCFA-R-0284  (OMB#  0938- 
0345);  Use:  State  data  are  reported  by  a 
Federally  mandated  process  known  as 
MSIS.  These  data  are  the  basis  for: 


Medicaid  actuarial  forecasts  for  service 
utilization  and  costs;  Medicaid 
legislative  analysis  and  cost  savings 
estimates;  and  responding  to  requests 
for  information  from  HCFA 
components,  the  Department,  Congress, 
and  other  customers.  The  national  MSIS 
database  will  contain  details  that  will 
allow  constructive  or  predictive  analysis 
of  today's  Medicaid  issues  (e.g.. 
pregnant  women,  and  infants); 
Frequency:  Quarterly  and  Annually; 
Affected  Public:  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
53;  Total  Annual  Responses:  212;  Total 
Aimual  Hours:  2,210. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


Dated:  May  20, 1999. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[PR  Doc.  99-13649  Filed  5-27-99;  8:45  ap] 

BILUNQ  CODE  4120-03-P  ■* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  ktontiftor:  HCFA-838] 

Agency  Information  Collection 
Actlvitiee:  Proposed  Collection; 
Comment  Reqiiest 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Diepartment  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 


Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Medicare  Credit  Balance  Reporting 
Requirements  and  Supporting 
Regulations  in  42  CFR  413.20,  405.371 
and  405.378; 

Form  No.:  HCFA-838  (OMB#  0938- 
0600); 

Use:  Section  1866(a)(1)(C)  of  the 
Social  Security  Act  requires  health  care 
providers  participating  in  the  Medicare 
program,  to  make  adequate  provisions  to 
refund  any  monies  incorrectly  paid  by 
Medicare.  This  collection  of  credit 
balance  information  is  needed  to  ensure 
that  the  milUons  of  dollars  in  improper 
program  pajrments  are  collected. 
Approximately  47,600  health  care 
providers  will  be  required  to  submit  a 
quarterly  credit  balance  report  that 
identifies  the  amount  of  improper 
payments  they  receive  that  are  due  to 
Medicare.  The  intermediaries  will 
monitor  the  reports  to  ensure  these 
funds  are  collected; 
Frequency:  Quarterly; 
Affected  Public:  Not-for-profit 
institutions,  and  Business  or  other  for- 
profit; 
Number  of  Respondents:  47,600; 
Total  Aimual  Responses:  190,400; 
Total  Annual  Hours:  1,142,400. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Security  and  Standards  Group,  Division 
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of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  May  19, 1999. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-13650  Filed  5-27-99;  8:45  am] 

BNJJNG  CODE  412(MO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Rnancing  Administration 

[Document  ktonttftor:  HCFA-fM)273] 

Emargency  Claaranca:  Public 
Information  CoUaction  Raqulramenta 
SubmRtad  to  Iha  Offica  of  Managamant 
and  Budgat  (0MB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  is  necessary  to  ensiu^  that 
HCFA  can  determine  as  soon  as  possible 


that  Community  Mental  Health  Centers 
(CMHCs)  participating  or  wishing  to 
participate  in  the  Medicare  program 
meet  all  applicable  Federal  and  State 
requirements.  We  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  because  potential  public 
harm  could  occur  because  ineligible 
CMHCs  may  fraudulently  or  abusively 
provide  care  to  Medicare  beneficiaries 
and  subsequently  bill  the  Medicare 
program  diverting  Medicare  Trust  Fund 
resources  from  legitimate  Medicare 
claims. 

The  CMHC  Site  Visit  Assessment  Tool 
will  allow  HCFA  to  systematically  and 
promptly  collect  information  from 
CMHCs  to  verify  that  the  CMHCs  meet 
all  applicable  Federal  and  State 
requirements  rendering  them  eligible  as 
Medicare  providers.  This  tool  is  critical 
in  determining  which  CMHCs  are 
operating  as  specified  by  section 
1861(ff)  of  the  Social  Security  Act  and 
taking  action  to  ensm*  that  all  others 
comply  or  are  no  longer  serving 
Medicare  beneficiaries  and  billing  the 
Medicare  program. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  Jime  8, 
1999,  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  Jime  7, 1999. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Regjster 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
Community  Mental  Health  Center  Site 
Visit  Assessment  Tool  and  Supporting 
R^ations  in  42  CFR  410.2 

HCFA  Form  Number:  HCFA-R-273 
(OMB  approval  #:  0938-NEW). 

Use:  This  information  collection  tool 
is  essential  for  the  Health  Care 
Financing  Administration  (HCFA)  to 
ensure  that  existing  Community  Mental 
Health  Centers  (CMHC),  as  well  as 
CMHC  appUcants  to  the  Medicare 
program  are  incompliance  with 
Medicare  provider  requirements,  as  well 
as  all  applicable  Federal  and  State 
requirements.  The  collection  tool  will 
be  completed  and  used  by  HCFA  and  or 
its  contractors  to  collect  patient  records, 
other  CMHC  operational  information, 
and  to  verify  CMHC  compliance  as 
determined  by  the  HCFA  regional  office. 
CMHCs  will  be  required  to  sign  the 
completed  form,  provide  medical 


records,  and  other  operational 
information  to  be  copied  by  the  HCFA 
contractor  representative  on-site  at  the 
CMHC  during  the  site  visit. 

Frequency:  Upon  initial  application  or 
reenrollment  into  the  Medicare 
program. 

Affected  Public:  Business  or  other  for- 
profit,  as  well  as  not-for-profit 
institution  and  State,  Local  or  Tribal 
Governments. 

Number  of  Respondents:  850. 

Total  Annual  Responses:  850. 

Total  Annual  Burden  Hours:  3400. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below  by  June  7, 1999: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
1415,  Attn:  Louis  Blank  HCFA-R-273 

and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer 

Dated:  May  19, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  99-13651  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee, 
Building  3lC,  6th  Floor,  Conference 
Room  10,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892,  starting  on 
Jime  14, 1999,  at  approximately  9  a.m., 
and  will  recess  at  approximately  5  p.m. 
The  meeting  will  be  open  to  the  public. 
Agenda  items  will  include:  (1) 
Discussion  of  novel  phase  1  gene 
tjransfer  protocol  for  pediatric 
retinoblastoma,  (2)  Food  and  Drug 
Administration  presentation  on  vector 
gonadal  distribution  and  inadvertent 
germ  Une  gene  transfer,  (3)  data 
management  activities  related  to  human 
gene  transfer  clinical  trials,  and  (4)  other 
matters  to  be  considered  by  the 
Committee.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Debra  W.  Knorr,  Acting  Director, 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  summaries  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting.  The  Office  of  Recombinant 
DNA  Activities  (ORDA)  web  site  is 
located  at  http://www.nih.gov/od/orda 
for  further  information  about  the  office. 

0MB 's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 


affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines,  hi  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  Usted  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  May  20, 1999. 
La  Verne  Y.  Stringfieid, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-13592  Filed  5-27-99;  8:45  am] 

BftUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubUsh  a  Ust  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
dociunents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Phase  n  of  the  National  Evaluation  of 
the  Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families  Program— (OMB  No.  0930- 
0192,  Revision)— SAMHSA's  Center  for 
Mental  Health  Services  (CMHS)  is 


conducting  Phase  n  of  this  national 
evaluation  project.  To  address  the 
research  questions  in  the  national 
evaluation,  a  longitudinal  quasi- 
experimental  design  is  being  used  that 
includes  data  collection  in  all  grantee 
sites  and  comparison  sites  over  a  five 
year  period.  Data  collection  methods 
include  interviews  with  caregivers  and 
youth,  site  visits,  case  record  reviews, 
service  diaries,  and  provider  surveys. 
Phase  n  collects  data  on  child  mental 
health  outcomes,  family  life,  and  service 
system  development  and  performance. 
Child  and  family  outcomes  of  interest 
include  the  following:  child 
s)anptomatology  and  functioning, 
fomily  functioning  and  material 
resoiuxes,  and  caregiver  strain.  The 
length  of  time  that  families  will 
participate  in  the  study  ranges  from  18 
to  36  months  depending  on  when  they 
enter  the  evaluation.  Service  system 
variables  of  interest  include  the 
following:  maturity  of  system  of  care 
development,  adhwence  to  system  of 
care  principles,  coordination  and 
linkages  among  agencies,  and 
congruence  between  family  services 
planned  versus  those  received. 

This  revision  to  the  currently 
approved  information  collection 
activities  involves:  (1)  Two  additional 
grantee  sites  added  to  Phase  n  after  the 
original  OMB  package  was  approved, 
and  (2)  the  addition  of  a  strengths-based 
measure  of  child  behaviors.  This 
measure  is  closely  aligned  with  the 
strengths-based  focus  of  the  grant 
program  and  will  assess  the  efiiects  of 
the  initiative  on  child  strengths  and 
resiliency;  no  additional  burden  is 
imposed  by  addition  of  the  strengths- 
based  measurement  in  the  previously 
approved  sites  because  it  has  been 
determined  that  the  burden  associated 
with  the  new  instrument  is  offset  for 
shorted  times  of  administration  by  two 
of  the  currently  approved  instruments. 
Automated  collection  techniques  are  not 
cost-effective  for  this  study.  The  average 
annual  respondent  burden  is  estimated 
below. 


Respondents 

No.  of 
respondents 

Responses/ 
respondent 

Total  burden 

Hours 
(annualized) 

CuHBntty  approved 

18,458 

1,214 

307 

34 

New  Sites: 

Caregivers 

506 

304 

56 

1.20 

1.12 

.80 

2.00 
.90 
.75 

Youth  : 

Providers „ ; 

Sub-Total 

1  ^SS 

,  -,       *  • 

New  Total 

20,013 
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The  addition  of  the  strengths-based 
instrument  does  not  add  to  response 
burden  because  testing  of  two  of  the 
previously  approved  Instruments, 
which  occurred  after  the  previous  OMB 
approval  was  received,  has  shown  that 
they  take  less  time  to  administer  than 
had  been  thought;  this  decrease  in 
burden  offsets  the  new  instrument. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources,  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  May  20. 1999. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  99-13607  Filed  5-27-99;  8:45  am] 

BILUNG  COOe  4162-2fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Infonmatlon  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  vtrill  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


docimients,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Application 
Format— FY  2000-2002  (OMB  No. 
0930-0080,  Revision)— The  Public 
Health  Service  Act  (42  U.S.C.  300x  21- 
35  &  51-64)  authorizes  block  grants  to 
States  for  the  purpose  of  providing 
substance  abuse  prevention  and 
treatment  services.  Under  the  provisions 
of  the  law.  States  may  receive 
allotments  only  after  an  application  is 
submitted  and  approved  by  the 
Secretary,  DHHS.  For  the  FY  2000 
Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant  cycle, 
SAMHSA  will  provide  States  with 
modified  application  forms  and 
instructions.  These  changes  affect 
several  areas  of  the  application  and  add 
new  sections  to  accommodate  volimtary 
State  reporting  of  treatment  and 
prevention  outcome  measures.  The 
portion  of  the  application  that  asks  for 
information  related  to  section  1926 
(sales  of  tobacco  to  minors)  combines 
questions  related  to  enforcement  of  laws 
related  to  youth  access  to  tobacco  and 
provides  clarifying  information  and 
additional  instructions  related  to  other 
existing  required  information. 

Additionally,  with  respect  to  the 
treatment  portion  of  the  SAPT  block 
grant,  the  revised  application  will: 
replace  information  requested  for 
Intravenous  Drug  Users  that  has  not 
been  required  since  1995  with  reporting 
of  expenditures  for  HIV  Early 
Intervention  Services  required  of 
designated  States;  provide  an 
appropriate  format  for  reporting  of 


funds  authorized  under  Pub.  L.  104- 
121,  the  Supplementary  Security 
Income  special  authorization  for  fiscal 
years  1997  and  1998;  and,  add 
additional  instructions  and  questions 
related  to  the  States'  use  of  data 
generated  by  the  State  Needs 
Assessment  Program  in  the  application. 

A  new  Section  IV  is  being  added  to 
accommodate  voluntary  reporting  of 
prevention  and  treatment  performance 
and  outcome  measures.  Treatment 
information  to  be  reported  includes:  an 
unduplicated  coimt  of  primary  persons 
(excludes  family  members  or  other 
persons  collaterally  involved  in  the 
client's  treatment)  who  received 
services  (excluding  those  who  received 
detoxification,  outreach,  early 
intervention  or  assessment/Central 
Intake  services  but  who  did  not  enter 
treatment)  from  treatment  programs  that 
received  some  or  all  of  their  funding 
from  the  SAPT  Block  Grant;  and 
changes  in  client  Alcohol  and  Drug  use, 
Illegal  Activity,  Employment  Status  and 
Homelessness.  Prevention  information 
to  be  reported  for  prevention  programs 
funded  through  the  SAPT  BG  includes: 
use  of  substances  in  the  past  30  days; 
age  of  first  substance  use;  perceived 
risk/harm  of  substance  use;  attitudes 
about  substance  use;  and,  intention/ 
expectation  to  use  substances.  States  are 
asked  to  report  this  voluntary 
information  for  the  most  recent  State 
Fiscal  Year  for  which  the  data  are 
available  at  the  time  the  application  is 
submitted. 

The  annual  burden  estimate  for  the 
SAPT  Block  Grant  Application  Format 
is  shown  below: 


Annual  Reporting  Burden— FY  2000-FY  2002 


...   .    _        ^ 
Numt)er  of 
respondents 

Responses/ 
respondent 

Hours  per 
response 

Total  burden 
tiours 

Sections  Wll — Red  Lake  Indians  

•1 
59 
40 
20 

1 
1 
1 
1 

530 

563 

50 

42 

530 

Sections  Wll — States  and  Territories 

33.217 

Section  IV-A — States  and  Territories 

2.000 

Section  IV-B — States  and  Territories 

840 

Total 

36,587 

*  Red  Lake  Indian  Tribe  is  exempt  from  Totwicco  Regulation  requirements 
ures. 

and  will  not  parti( 

apate  in  voluntary 

f  reporting  of  perl 

formance  meas- 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Hximan  Resources  and 
Housing  Branch"^  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 


Dated:  May  20,  1999. 
Richard  Kopanda. 

Executive  Officer,  SAMHSA. 

[FR  Doc.  99-13608  Filed  5-27-9Q;  8:45  am] 


BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sul}stance  Abuse  and  Mentai  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  wiU  pubUsh  a  Ust  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

National  Evaluation  of  the 
Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families  Program — (OMB  No.  0930- 
0171,  Revision).  The  Center  for  Mental 
Health  Services  (CMHS)  is  seeking  OMB 
approval  for  a  1-year  extension  of  this 
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evaluation  of  integrated  child  mental 
health  service  systems.  The  core  and 
comparison  studies  of  the  evaluation 
collect  information  on  child  and  family 
demographics,  child  mental  health 
status,  and  service  system  development. 
In  the  core  study,  data  are  collected 
from  children  and  families  at  intake  into 
services,  six  months  later,  and  every  12 
months  thereafter  while  the  children 
remain  in  services.  In  the  comparison 
study  component,  information  is 
collected  at  intake,  6  months,  12 


months,  24  months,  and  annually 
thereafter.  In  both  studies,  data  were 
collected  annually  from  grantees' 
administrators  and  providers. 

This  request  is  to«xtend  OMB 
clearance  to  allow:  (1)  Continued  data 
collection  in  two  core  study  sites  for 
two  months  (data  collection  is  complete 
in  eight  sites),  and  (2)  completion,  by 
the  end  of  the  year,  of  data  collection  in 
the  comparison  study  component  sites. 
The  response  burden  for  this  extension 
is  as  follows: 


Respondent 


Currently  approved  

Case  managers 

Caregivers  (Descriptive  Study) 
Caregivers  (Outcome  Study)  .. 

Youth 

Administrators/providers  

Total : 


Number  of 
respondents 


50 
2.580 
2,008 
1.205 

45 


Average 
number  of 
responses 


7.0 
.33 
.40 
.40 

1.0 


Average  bur- 
den/response 
(Hrs.) 


.25 
.12 
1.09 
.84 
.5 


Total  burden 


26.604 

88 

102 

875 

405 

23 


1.493 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resomt;es  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  May  20, 1999. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  99-13609  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Meetings  and  Worlcsliops 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings 
and  workshops  of  five  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA)  advisory 
committees  (SAMHSA  National 
Advisory  Council,  Center  for  Mental 
Health  Services  National  Advisory 
Council,  Center  for  Substance  Abuse 
Prevention  National  Advisory  Council, 
Center  for  Substance  Abuse  Treatment 
National  Advisory  Council,  and  the 
Advisory  Committee  for  Women's 
Services)  in  June  1999. 

The  Workshops  on  Jime  9  will  be 
open  and  focus  on  substance  abuse  and 
mental  health  issues  related  to 


legislation,  systems  linkages  of  services, 
and  consumer  involvement. 

The  meeting  on  June  10  will  be  an 
open  combined  session  of  the 
committees  and  will  include 
discussions  of  SAMHSA's  policy  and 
program  issues,  and  SAMHSA's  Fiscal 
Year  2000  budget,  and  reports  from  the 
Jime  9  workshops.  There  will  also  be 
updates  on  the  Councils'  workgroup 
activities,  on  SAMHSA's  National 
Household  Survey  and  Drug  Abuse,  a 
presentation  on  the  national  tracking  of 
welfare  reform,  and  a  presentation  from 
the  Health  Care  Financing 
Administration. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome,  and  interested 
persons  may  present  information  or 
views,  orally  or  in  writing,  on  issues 
pending  before  the  committees.  Those 
desiring  to  make  formal  presentations 
should  contact  Ms.  Diane  McMenamin, 
Director,  Division  of  Extramural 
Activities,  Policy  and  Review,  Office  of 
Policy  and  Program  Coordination, 
SAMHSA.  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857,  prior  to 
June  4, 1999,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
information  or  arguments  they  wish  to 
present,  the  names,  addresses,  and 
telephone  niunber  of  proposed 
participants,  identification  of 
organizational  affiliation,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  Time 
for  presentations  may  be  limited  by  the 
nimiber  of  requests.  Photocopies,  up  to 
five  pages  of  material,  may  be 


distributed  at  the  meeting  through  the 
SAMHSA  National  Advisory  Council 
Executive  Secretary,  if  provided  by  June 
4.  If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  contact 
listed  below. 

Substantive  program  information,  a 
siunmary  of  the  meeting,  and  a  roster  of 
committee  members  may  be  obtained 
from  Toian  Vaughn,  Executive 
Secretary,  SAMHSA  National  Advisory 
Coimcil,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857, 
Telephone  (301)  443-4266,  e-mail: 
tvaughn@samhsa.gov. 

Committee  Names:  Substance  Abuse  and 
Mental  Health  Services  Administration, 
National  Advisory  Council,  Center  for  Mental 
Health  Services  National  Advisory  Council, 
Center  for  Substance  Abuse  Prevention 
National  Advisory  Council.  Center  for 
Substance  Abuse  Treatment  National 
Advisory  Council,  Advisory  Committee  for 
Women's  Services. 

Meeting  Date(s):  June  9-10, 1999. 

Place:  Hyatt  Regency  Bethesda  Hotel, 
Haverford  and  Baccarat  Suites,  One  Bethesda 
Metro  Center,  Bethesda.  Maryland  20814. 

Open:  June  9.  1999, 1:30  p.m.-5:30  p.m., 
June  10,  1999,  8:30  a.m.-5:30  p.m. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  SAMHSA  National  Advisory 
Council.  5600  Fishers  Lane,  Room  17-89, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-4266  and  FAX:  (301)  443-1587,  and  e- 
mail:  tvaughn@samhsa.gov. 

In  addition,  the  Center  for  Mental 
Health  Services  (CMHS)  National 
Advisory  Council  will  hold  an 
individual  meeting.  A  portion  of  the 
meeting  will  be  open  and  will  include 
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a  roll  call,  the  CMHS  Director's  Report, 
a  discussion  o{  the  biennial  publication, 
Mental  Health.  United  States,  1998 
(MHUS98),  a  report  from  the  National 
Institute  of  Mental  Health,  an  update  on 
consumer  affairs  policy  issues,  and  an 
update  on  the  School  Violence 
Initiative.  Attendance  by  the  public  wiU 
be  limited  to  space  available.  Please 
notify  the  Contact  listed  below  to  make 
arrangements  to  comment  or  to  request 
special  acconunodations  for  persons 
with  disabilities. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  Therefore 
a  portion,  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b{c)(3),  and  (6) 
and  5  U.S.C.  App.  2,  section  10(d). 

Substance  program  information,  a 
svunmary  of  the  meeting,  and  a  roster  of 
Coimcil  members  may  be  obtained  from: 
Anne  Mathews- Younes,  Ed.D., 
Executive  Secretary,  CMHS  National 
Advisory  Coimcil,  5600  Fishers  Lane, 
Room  18  C-07.  Rockville,  Maryland 
20857,  Telephone:  (301)  443-0554. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Mental  Health 
Services  National  Advisory  Council. 

Meeting  Date:  June  8, 1999. 

Place:  Center  for  Mental  Health  Services, 
Parklawn  Building,  5600  Fishers  Lane, 
Conference  Room  D,  Rockville,  Maryland 
20857. 

Closed:  June  8, 1999,  9:00  a.ni.-10:15  a.m., 

Open:  June  8, 1999, 10:15  a.m.-5:00  p.m. 

Contact:  Anne  Mathews-Younes,  Ed.D., 
Executive  Secretary,  Room  18-07,  Parklawn 
Building,  Rockville,  Maryland,  Telephone: 
(301)  443-0554  and  FAX:  (301)  443-7912. 

In  addition,  the  Center  for  Substance 
Abuse  Prevention  (CSAP)  National 
Advisory  Coimcil  will  hold  an 
individual  meeting.  The  meeting  will  be 
open  and  will  include  presentations  of 
CSAP  programs,  an  update  on  CSAP's 
budget,  and  discussions  of 
adniinistrative  matters  and 
announcements.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Please  notify  the  Contact  listed  below  to 
make  arrangements  to  comment  or  to 
request  special  accommodations  for 
persons  with  disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  roster  of 
committee  members  may  be  obtained 
from  the  contact  whose  name  and 
telephone  number  is  listed  above. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Dates:  June  9, 1999. 


Place:  Hyatt  Regency  Bethesda  Hotel, 
Cabinet/Judiciary  Suite,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

Contact:  Yuth  Nimit,  Ph.D.,  5515  Security 
Lane,  Rockwall  11  Building,  Suite  901, 
Rockville,  Maryland  20852,  Telephone:  (301) 
443-8455  and  FAX:  (301)  443-6394. 

In  addition,  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  National 
Advisory  Council  will  hold  an 
individual  meeting.  A  portion  of  the 
meeting  will  be  open  and  include 
discussions  of  the  Center's  National 
Treatment  Plan,  policy  issues  and 
current  administrative,  legislative,  and 
program  developments.  Reports  to  the 
Council  will  include  NPRM  on  Opiod 
Treatment  Accreditation,  SAMHSA/ 
CSAT  Communication  Strategies, 
Buprenorphine,  Co-occurring  and  HIV/ 
AIDS  Subcommittees,  the  Alliance 
Project,  ONDCP  Media  Campaign,  and 
the  ACE  Report  on  Child  Welfare. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Please  notify  the 
Contact  listed  below  to  make 
arrangements  to  comment  or  to  request 
special  accommodations  for  persons 
with  disabilities. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of  a 
single  source  grant  application. 
Therefore  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C. 
552b(c)(3).  (4),  and  (6)  and  5  U.S.C. 
App.  2,  §  10(d}. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  roster  of 
committee  members  may  be  obtained 
from  the  contact  whose  name  and 
telephone  number  is  listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment  National  Advisory  Council. 

Meeting  Date:  June  11, 1999. 

Place:  Hyatt  Regency  Bethesda. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Closed:  June  11, 1999,  8:30  a.m.-9:00  a.m.. 

Open:  June  11, 1999,  9:00  a.m.-5:00  p.m. 

Contact:  Marjorie  M.  Cashion,  Executive 
Secretary,  Rockwall  11  Building,  Suite  619, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-8923  and  FAX: 
(301)  480-6077. 

hi  addition,  the  SAMHSA  National 
Advisory  Council  will  hold  an 
individual  meeting.  The  meeting  will  be 
open  and  will  include  follow  up  to  the 
January  26  SAMHSA  National  Advisory 
Council  meeting  and  the  June  9-10  Joint 
Council  workshops  and  meeting,  and  an 
update  on  the  Council's  workgroup 
activities.  There  will  be  discussions  on 
the  Office  of  National  Drug  Control 
Policy's  (ONDCP)  National  Media 
Campaign,  on  CSAP's  involvement  with 


ONDCP's  National  Media  Campaign, 
and  CMHS'  transitioning  youth  issues. 

Attendance  by  the  public  vdll  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please  notify 
the  Contact  listed  below  to  make 
arrangements  to  comment  or  to  request 
special  accommodations  for  persons 
with  disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  a  roster  of 
Council  members  may  be  obtained  from 
the  contact  whose  name  and  telephone 
number  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Etafe:  June  11, 1999. 

Place:  Hyatt  Regency  Bethesda  Hotel, 
Diplomat-Ambassador  Room,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland  20814. 

Open;  June  11, 1999,  9:00  a.m.-3:45  p.m. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  5600  Fishers  Lane,  Room  17-89, 
Rockville,  MD  20857,  Telephone:  (301)  443- 
4266  and  FAX:  (301)  443-1587,  and  e-mail: 
tvaughn@samhsa.gov. 

In  addition,  the  Advisory  Committee 
for  Women's  Services  will  hold  its 
individual  meeting.  The  meeting  will  be 
open  and  will  include  discussions  of 
policy  and  program  issues;  the  Fiscal ' 
Year  1999  Budget;  and  FY  1999 
Knowledge  Development  and 
Application  Grants. 

Attendance  by  the  public  wiU  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please  notify 
the  Contact  listed  below  to  make 
arrangements  to  comment  or  to  request 
special  accommodations  for  persons 
with  disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  a  roster  of 
committee  members  may  be  obtained 
from  the  Contact  whose  name  and 
telephone  number,  is  listed  below. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Z)ate.Junell,1999. 

Place:  Hyatt  Regency  Bethesda  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Open:  June  11, 1999,  9:00  a.m.-5:00  p.m. 

Contact :puiona  R.  Baker,  Executive 
Secretary,  Parklawn  Building,  Rm.  13-99, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  (301)  443-5184  and  Fax:  (301) 
443-8964  and,  e-mail:  dbaker^amhsa.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  time 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Dated:  May  25, 1999. 
Sandra  Stephens, 

Acting  Committee  Management  Officer, 
Substance  Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  99-13672  Filed  5-27-99;  8:45  amj 
BILUNG  CODE  4162-2(MI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-21] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

Summary:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  May  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503^00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  piupose  of 
annoimcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  May  20, 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  99-13210  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Privacy  Act  of  1974;  as  Amended; 
Amendment  to  a  Systems  of  Records 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  minor  revisions  to 
existing  systems  of  records. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  conducted  a  review  of  its 
Privacy  Act  systems  piusuant  to  the 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  and  the 
President's  May  14, 1998,  memorandum 
concerning  Personal  Information  in 
Federal  Records.  As  a  result  of  their 
own  review,  they  foimd  nine  of  the  U.S. 
Fish  and  Wildlife  Service's  Privacy  Act 
system  of  records  required  minor 
revisions. 

DATES:  These  actions  will  be  effective  on 
May  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Johnny  R.  Hunt,  Service  Privacy  Act 
Officer,  U.S.  Fish  and  Wildlife  Service, 
Phone:  703/358-1730,  email 

(Johnny Himt@fws.gov)  or  by  writing 

to  the  following  address:  U.S.  Fish  and 
Wildlife  Service,  Privacy  Act  Officer, 
Mail  Stop  222  Arlington  Square 
Building,  Arlington,  Virginia  22203 
SUPPl^MENTARY  INFORMATION:  We  list  the 
eight  systems  of  records  below  which 
the  U.S.  Fish  and  Wildlife  Service 
revised  and  a  brief  explanation  of  the 
minor  revisions  which  they  made. 
Following  that  information,  we  attached 
the  eight  revised  Privacy  Act  system 
notices. 

"Tort  Claims  Records— Interior,  FWS- 
4"  previously  published  in  the  Federal 
Register  on  December  6, 1983  (48  FR 
54715): 

(1)  We  added  the  regional  contracting 
offices  to  the  list  of  system  managers. 

(2)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  Jime  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"National  Wildlife  Refuge  Special  Use 
Permits — Interior,  FVVS-5"  previously 
published  in  the  Federal  Register  on 
December  6, 1983  (48  FR  54716): 

(1)  We  changed  the  name  of  the 
system  manager  to  reflect  that  office's 
current  title. 

(2)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  June  1, 1998,  requiring 
the  use  of  plain  language  in  Govenunent 
writing. 

"National  Fish  Hatchery  Special  Use 
Permits — Interior,  FWS-10"  previously 
published  in  the  Federal  Register  on 
December  6,  1983  (48  FR  54717): 

(1)  We  changed  the  system  location. 
The  records  are  no  longer  maintained  in 
the  regional  offices.  They  are 
maintained  at  the  National  Fish 
Hatcheries. 

(2)  We  changed  the  name  of  the 
system  manager  to  reflect  the  current 
title  of  that  office. 


(3)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  Jime  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"Real  Property  Records— Interior, 
FWS-1 1 "  previously  published  in  the 
Federal  Register  on  December  6, 1983 
(48  FR  54717): 

(1)  We  updated  the  system  location  to 
include  the  Washington  Office,  Division 
of  Realty  as  another  system  location. 

(2)  We  updated  the  section  entitled 
"Authority  for  maintenance  of  the 
system." 

(3)  We  updated  the  section  entitled 
"Routine  uses  of  records  maintained  in 
the  system"  to  include  the  required 
siunmaiy  reports  which  we  produce 
(stripped  of  personal  identifiers). 

(4)  We  updated  the  system  managers 
to  reflect  a  more  current  address  for  the 
Washington  Office,  Division  of  Realty; 
and  to  include  the  U.S.  Fish  and 
Wildlife  Services  regional  offices. 

(5)  We  added  the  mandatory  section 
entitled  "Disclosure  to  consumer 
reporting  agencies". 

(6)  We  included  electronic  storage  as 
another  medium  we  use  to  store  records. 

(7)  We  converted  the  notice  to  plain 
language  in  order  to  implement  the 
President's  memorandum  of  Jime  1, 
1998,  requiring  the  use  of  plain 
language  in  Government  writing. 

"Endangered  Species  Licensee 
System— Interior,  FlVS-2 9 "previously 
published  in  the  Federal  Register  op 
December  6, 1983  (48  FR  54718): 

(1)  We  updated  the  system  location  to 
reflect  the  current  address  of  the  system. 

(2)  We  dropped  several  categories  of 
records  which  were  part  of  the  old  . 
system  as  we  no  longer  collect  the 
information. 

(3)  We  updated  the  system  manager 
and  address  to  reflect  the  current 
address. 

(4)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  Jtme  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"Investigative  Case  File  System — 
Interior,  FWS-20"  previously  published 
in  the  Federal  Register  on  December  6, 
1983  (48  FR  54719): 

(1)  We  included  more  specific 
information  about  the  computerized 
system  being  a  local  area  network  (LAN) 
system  and  password  protected. 

(2)  We  provided  the  current  address 
in  the  "System  Location"  and  "System 
M(mager(s)  and  Address"  sections. 

(3)  We  modffied  the  "Retention  and 
Disposal"  section  to  include  a  reference 
to  our  records  schedule. 

(4)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
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memorandum  of  Jime  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"U.S.  Deputy  Game  Warden — Interior, 
FWS-22"  previously  published  in  the 
Federal  Register  on  March  24, 1981  (46 
FR  18375): 

(1)  We  changed  the  system  manager 
because  the  program  was  decentralized 
and  records  are  now  maintained  at 
participating  regions.  Additionally 
requests  for  access  and  amendments  to 
one's  record  go  to  the  participating 
regional  offices  instead  of  the 
Washington  Office,  Division  of  , 
Personnel  Management. 

(2)  We  added  the  mandatory  section 
entitled  "Disclosure  to  consimier 
reporting  agencies". 

(3)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  June  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"Migratory  Bird  Population  and 
Harvest  Systems— Interior.  FWS-26" 
previously  published  in  the  Federal 
Register  on  March  24, 1981 146  FR 
18378): 

(1)  We  eliminated  3  categories  of 
individuals  covered  by  the  system. 
Many  of  the  U.S.  Fish  and  Wildlife 
Service  research  functions  are  now  part 
of  the  U.S.  Geological  Survey's 
Biological  Resoiuces  Division.  They 
now  have  responsibility  for  the 
following  categories  of  individuals 
previously  collected  by  the  U.S.  Fish 
and  Wildlife  Service  under  this  Privacy 
Act  system:  persons  applying  for  bird 
banding  permits;  persons  issued  bird 
banding  permits;  and  persons  reporting 
upon  banded  birds  encotintered  in  the 
wild. 

Additionally,  we  eliminated  another 
category  of  individuals  covered  by  the 
system  because  the  program  indicated  it 
never  needed  or  collected  the 
information.  We  previously  identified 
this  category  as  "unidentified  persons 
observed  in  the  field  hunting  migratory 
game  birds." 

(2)  Because  we  eliminated  the  above 
categories  of  individuals  covered  by  the 
system,  we  needed  to  make 
corresponding  minor  changes  in  the 
sections  of  this  notice  which  deal  with 
categories  of  records  we  collect,  the 
routine  uses  of  the  records,  retention 
and  disposal  of  the  records,  notification 
procediu-e.  and  the  record  soiut:e 
categories.  Therefore,  we  updated  those 
sections. 

(3)  We  added  the  mandatory  section 
entitled  "Disclosure  to  consumer 
reporting  agencies". 

(4)  We  updated  the  address  for  the 
system  manager. 


(5)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandum  of  Jime  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

"Correspondence  Control  System — 
Interior,  FWS-27"  previously,  published 
in  the  Federal  Regkter  on  April  11, 
1977  (42  FR  19092): 

(1)  We  updated  the  system  location  to 
more  acciu-ately  reflect  where  the 
records  are  maintained. 

(2)  We  updated  the  name  of  the 
system  manager  to  reflect  the  cxurent 
title  of  that  office. 

(3)  We  added  the  mandatory  section 
entitled  "Disclosure  to  consumer 
reporting  agencies". 

(4)  We  converted  the  notice  to  plain 
language  to  implement  the  President's 
memorandvun  of  Jime  1, 1998,  requiring 
the  use  of  plain  language  in  Government 
writing. 

Dated:  May  17,  1999. 
Roy  M.  Francis, 
Departmental  Privacy  Act  Officer. 

INTERIOR/FWS-4 

SYSTEM  NAME: 

Tort  Claims  Records— Interior,  FWS- 
4. 

SYSTEM  LOCATION: 

(1)  Division  of  Contracting  and 
General  Services,  U.S.  Department  of 
the  Interior,  Fish  and  Wildlife  Service, 
Washington,  DC  20240;  (2)  regional 
offices  of  U.S.  Fish  and  Wildlife  Service. 
(See  50  CFR  part  2  for  regional 
addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants  for  damages  to  personal 
property  or  personal  injury. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Contains  information  regarding  the 
evaluation  of  individual  claims  for 
damage  to  or  loss  of  personal  property 
or  personal  injury,  i.e.,  name,  address, 
insurance  company,  estimates  of  repair 
costs,  accident  reports  by  Government 
officials,  law  enforcement  officials, 
attorneys,  hospital  and  doctors  reports 
and  bills  for  service,  statements  from 
witnesses. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Tort  Claims  Act  (28  U.S.C. 
2671-2680). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  users  of  the  records  are 
by  tort  claims  officers  and  attorneys  in 
the  Office  of  the  Solicitor.  They  use  the 
information  to  evaluate  tort  claims.  The 


information  may  also  be  disclosed 
outside  of  the  Department  to  the 
following  parties  and  under  the 
following  circumstances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  iniormation; 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  order  or  license; 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records  pertain; 

(5)  To  other  Federal  agencies  to  effect 
salary  and  administrative  offsets; 

(6)  To  debt  collection  agencies  for 
purposes  of  locating  a  debtor  to  collect 
or  compromise  a  Federal  claim  against 
the  debtor; 

(7)  To  a  consumer  reporting  agency  to 
prepare  a  commercial  credit  report  for 
use  by  the  Department. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 
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POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  form  in  "Tort 
Claim  files." 

retrievabiuty: 
Maintained  by  name  of  claimant. 

SAFEGUARDS: 

Maintained  in  compliance  with 
provisions  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Disposed  of  four  years  after  settlement 
of  the  claim.  Record  copies  are  held  by 
the  Office  of  the  Solicitor,  U.S. 
Department  of  the  Interior. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Chief,  Division  of  Contracting  and 
General  Services,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  DC  20240. 

(2)  Regional  Contracting  Offices  of  the 
U.S.  Fish  and  Wildlife  Service  (See  50 
CFR  2  for  Regional  Addresses). 

NOTIFICATION  PROCEDURE: 

Send  inquiries  regarding  those 
records  held  in  the  Washington  Office  to 
the  Chief,  Division  of  Contracting  knd 
General  Services.  Send  inquiries 
regarding  those  records  held  in  the 
regional  offices  to  the  Regional  Director. 
The  requestor  should  send  in  a  written 
signed  request  for  the  records. 

RECORDS  ACCESS  PROCEDURES: 

Address  the  request  to  the  Chief, 
Division  of  Contracting  and  General 
Services  for  records  located  in  the 
Washington  Office.  Address  the  request 
to  the  Regional  Director  for  records 
located  in  the  regional  offices.  The 
request  must  be  in  writing,  signed  by 
the  individual,  and  must  meet  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

To  amend  yoiu'  record,  address  your 
request  to  the  Chief,  Division  of 
Contracting  and  General  Services.  You 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Records  come  from  the  following 
sources:  individuals  submitting  a  claim, 
investigative  reports,  statements  from 
witnesses,  and  medical  reports.  ^ 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Privacy  Act  does  not  entitle  an 
individual  to  access  information  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding. 


iNTERIOR/FWS-5 
SYSTEM  NAME: 

National  Wildlife  Refuge  Special  Use 
Permits— Interior,  FWS-5. 

SYSTEM  LOCATION: 

U.S.  Fish  and  Wildlife  Service 
regional  offices  and  individual  National 
Wildlife  Refuges. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  who  apply  for  special  use 
permits  and  cooperative  farm 
agreements  on  National  Wildlife 
Refuges. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Contains  the  name  and  address  of 
permittees/cooperators,  types  of  special 
uses,  and  any  special  conditions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966  (16  U.S.C. 
688dd-ee).  See  50  CFR  parts  29  and  32 
for  additional  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  to 
identify  those  having  special  use 
permits  and  cooperative  forming 
agreements  on  National  Wildlife 
Refuges  and  the  terms  of  those  permits 
and  cooperative  agreements. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  form. 

RETRIEVABftJTY: 

Maintained  by  name  of  claimant. 

SAFEGUARDS: 

>    Maintained  in  compliance  with 
provisions  of  the  Code  of  Federal 
Regulations  (43  CFR  2.51). 

RETENTION  AND  DISPOSAL: 

The  records  are  usually  not 
maintained  more  than  one  year 
following  the  period  of  use. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Chief,  Division  of  Refuges,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240. 


NOrnCATION  PROCEDURE: 

Send  inquiries  regarding  the  existence 
of  such  records  to  either  the  Washington 
Office,  Division  of  Refuges  or  the 
regional  offices  (see  50  CFR  part  2  for 
regional  addresses).  The  requestor 
should  send  in  a  written  signed  request 
for  the  records  (see  43  CFR  2.60  of  the 
Code  of  Federal  Regulations)  for 
additional  information. 

RECORDS  ACCESS  PROCEDURES:         ^ 

Address  requests  for  access  to  your 
records  to  either  the  Washington  Office, 
Division  of  Refuges  or  the  appropriate 
Regional  Director  (see  50  CFR  part  2  for 
regional  addresses).  The  request  must  be 
in  writing,  signed  by  the  individual,  and 
must  meet  the  content  requirements  of 
the  Code  of  Federal  Regulations  (43  CFR 
2.63). 

CONTESTING  RECORD  PROCEDURES: 

To  amend  your  record,  address  your 
request  to  the  Chief,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Washington, 
DC  20240.  You  must  meet  the  content 
requirements  indicated  in  the  Code  of 
Federal  Regulations  (43  CFR  2.71). 

RECORD  SOURCE  CATEGOMES: 

Records  come  from  the  individuals  on 
whom  the  records  are  maintained. 

INTERtOR/FWS-10 

SYSTEM  NAME: 

National  Fish  Hatchery  Special  Use 
Permits— Interior,  FWS-10. 

SYSTEM  LOCATION: 

The  records  are  kept  at  the  National 
Fish  Hatcheries. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  records  are  on  individuals  who 
applied  for  special  use  permits  on 
National  Fish  Hatcheries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  the  names  and 
addresses  of  permittees,  types  of  special 
uses,  period  of  use,  and  any  special 
conditions. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  United  State  Code  (16  U.S.C. 
640K-3;  16  U.S.C.  664). 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  to 
identify  those  having  special  use 
permits  at  the  National  Fish  Hatcheries 
and  to.  The  records  may  be  disclosed 
outside  of  the  Department  of  the  Interior 
under  the  following  ciromistances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
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the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  Ucense,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(4)  A  congressional  ofBce  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

(5)  To  debt  collection  agencies  to 
locate  a  debtor  or  to  collect  or 
compromise  a  Federal  claim  against  the 
debtor;  and 

(6)  To  a  consumer  reporting  agency  to 
prepare  commercial  credit  reports  for 
use  by  the  Department. 

insclosure  to  consumer  reporting 
agencies: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORING, 
retrieving,  accessing,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files. 

retrievabiuty: 
Indexed  by  name. 


SAFEGUARDS: 

Maintained  in  compliance  with 
provisions  of  the  Code  of  Federal 
Regulations  (43  CFR  2.51). 

RETENTION  AND  DISPOSAL: 

We  destroy  the  records  one  year  after 
the  permit  expires. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Fish  Hatcheries, 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Washington, 
DC  20240. 

NOTIFICATION  PROCEDURE: 

Send  inquiries  regarding  the  existence 
of  such  records  to  either  the  Washington 
Office,  Division  of  Fish  Hatcheries  or 
the  appropriate  regional  office  (see  50 
CFR  part  2  for  regional  addresses).  The 
requestor  should  send  in  a  written 
s^ed  request  for  the  records  (see  43 
CFR  2.60  of  the  Code  of  Federal 
Regulations)  for  additional  information. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  your 
records  to  either  the  Washington  Office, 
Division  of  Fish  Hatcheries  or  the 
appropriate  Regional  Director  (see  50 
iStK  part  2  for  regional  addresses).  The 
request  must  be  in  writing,  signed  by 
the  individual,  and  must  meet  the 
content  requirements  of  the  Code  of 
Federal  Regulations  (43  CFR  2.63). 

CONTESTING  RECORD  PROCEDURES: 

To  amend  your  record,  address  your 
request  to  the  Chief,  Division  of  Fish 
Hatcheries,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  DC  20240  or  the 
appropriate  Regional  Director  (see  50 
CFR  part  2  for  regional  addresses).  You 
must  meet  the  content  requirements 
indicated  in  the  Code  of  Federal 
Regulations  (43  CFR  2.71). 

RECORD  SOURCE  CATEGORIES: 

Records  come  from  the  individuals  on 
whom  the  records  are  maintained. 

INTERIOR/FWS-11 

SYSTEM  NAME: 

Real  Property  Records — Interior, 
FWS-11. 

SYSTEM  LOCATION: 

We  maintain  the  records  at  (1)  the 
Division  of  Realty,  U.S.  Fish  and 
Wildlife  Service,  Arlington  Square 
Building,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203  (2)  all 
regional  and  field  offices  of  the 
Ecological  Services  program  (See  50 
CFR  part  2  for  addresses). 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  records  are  on  landowners, 
tenants  and  permitees  fi-om  whom  the 
U.S.  Fish  and  Wildlife  Service  has 
acquired  land,  water,'or  interests 
therein. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

We  keep  the  following  categories  of 
records  in  the  system: 

(1)  The  title  file  (contains  title 
evidence,  the  instnmient  of  conveyance, 
the  acquisition  contract,  title  curative 
and  closing  data,  title  opinions,  the 
survey  description  and  plat,  payment 
vouchers,  and  the  appraisal  simunary) 

(2)  The  case  file  (contains  the 
acquisition  contract,  the  instrument  of 
conveyance,  closing  data,  the  survey 
description  and  plat,  payment  vouchers, 
and  the  appraisal  siunmary) 

(3)  The  correspondence  file  (contains 
all  general  correspondence  associated 
witi^  the  acquisition,  the  negotiator's 
contacts,  and  all  material  used  for 
relocation  assistance  permits  or 
outgrants 

(4)  The  appraisal  report  (contains  the 
property  description,  local  market  data, 
comparable  sales  information,  location 
maps,  and  an  analysis  of  property  value) 

AUTHORITY  K>R  MAINTENANCE  OF  THE  SYSTEM: 

We  collect  the  information  in  this 
system  imder  the  following  authorities. 

(1)  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
Stat.  377) 

(2)  Migratory  Bird  Consecration  Act  of 
February  18, 1929  (45  Stat.  1222) 

(3)  Migratory  Bird  Hunting  Stamp 
Act,  as  amended  (16  U.S.C.  718  et  seq.) 

(4)  Fish  and  Wildlife  Act  of  1956,  as 
amended  (16  U.S.C.  742a  et  seq.) 

(5)  Fish  and  Wildlife  Coordination 
Act,  as  amended  (16  U.S.C.  661-666c) 

(6)  Recreational  Use  of  Conservation 
Areas  Act,  as  amended  (16  U.S.C.  460k- 
460k4) 

(7)  Colorado  River  Storage  Project  Act, 
as  amended  (43  U.S.C.  602g) 

(8)  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-1543) 

(9)  National  Wildlife  Refuge  System 
Administration  Act,  as  amended  (16 
U.S.C.  668dd-668ee) 

(10)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (40  U.S.C.  4601  et  seq.). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  primarily  use  the  records  for  the 
following  reasons. 

(1)  To  obtain  tide  evidence  for 
closings  fivm  tide  companies  or 
abstractors; 
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(2)  To  obtain  title  opinions  and 
judgements  on  condemnation  from  our 
Solicitor's  offices  and  the  Department  of 
Justice; 

(3)  To  use  in  negotiations  regarding 
property  appraisal; 

(4)  To  obtain  relocation  assistance 
permits  or  outgrants; 

(5)  To  report  excess  lands  to  the 
General  Services  Administration  for 
transfer  or  disposal;  and 

(6)  To  produce  required  agency 
annual  reports  which  are  stripped  of 
personal  identifiers. 

Additional  disclosures  may  be  made 
outside  of  the  U.S.  Department  of  the 
Interior  imder  the  following 
circumstances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  officied  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Departmeqt  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

(5)  To  debt  collection  agencies  in 
order  to  collect  or  compromise  a  claim 
against  a  debtor;  and 

(6)  To  a  consumer  reporting  agency  in 
order  to  prepare  a  commercial  credit 
report  for  the  U.S.  Department  of 
Interior. 


OtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

We  maintain  records  both  in  paper 
and  electronic  files. 

RETRCVABUTV: 

We  store  the  records  by  individual 
name,  project  name,  project  number, 
and  location. 

SAFEGUARDS: 

We  maintain  the  records  in 
accordance  with  safeguards  specified  in 
the  Code  of  Federal  Regulations  (43  CFR 
2.51)  which  includes  password 
protected  computers  and  on-site  locked 
storage  rooms. 

RETENTION  AND  OBPOSAL: 

We  retain  the  records  in  accordance 
with  the  U.S.  Fish  and  Wildlife  Service 
Records  Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  are  the  Chief, 
Division  of  Realty,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  622, 
Arlington  Square  Building,  4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203 
and  (2)  U.S.  Fish  and  Wildlife  Service 
Regional  Offices  (See  50  CFR  2.2  for 
addresses). 

N0TIRCAT10N  PfWCEOURE: 

Send  a  written,  signed  request  for 
your  records  to  the  system  manager 
identified  above.  See  the  Code  of 
Federal  Regulations  (43  CFR  2.60)  for 
additional  information. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  your 
records  to  the  system  manager  identified 
above.  Your  request  should  be  in 
writing,  signed,  and  should  meet  any 
necessary  content  requirements 
specffied  in  the  Code  of  Federal 
Regulations  (43  CFR  2.63). 

CONTESTING  RECORD  PROCEDURES: 

To  amend  your  record,  address  your 
request  to  the  system  manager  identified 
above.  You  must  meet  the  content 
requirements  indicated  in  the  Code  of 
Federal  Regulations  (43  CFR  2.71). 


RECORD  SOURCE  CATEGORIES: 

Records  come  from  the  individuals 
whom  the  records  are  about;  and  public 
records  from  State  or  local  governments. 

INTERIOR/FWS-19 

SYSTEM  NAME: 

Endangered  Species  Licensee 
System— Interior,  FWS— 19. 

SYSTEM  LOCATXM: 

(1)  Washington  Office,  Division  of 
Law  Enforcement,  Room  520  Arllngtbn 
Square  Building,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203 

(2)  Regional  Offices  of  the  U.S.  Fish 
and  Wildlife  Service  (See  50  CFR  part 
2  for  addresses). 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

The  records  are  on  individuals  who 
request  a  license  to  import  or  export  fish 
and/or  wildlife  products.  The  system 
also  has  records  on  corporations  and 
other  business  entities.  Only  the  records 
reflecting  personal  information  are 
subject  to  the  Privacy  Act 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

Records  contain  name,  address,  date 
of  birth,  business  phone  number, 
occupation  and  social  security  number 
of  individuals  who  request  a  license  to 
import  or  export  fish  and/or  wildlife 
products.  We  identify  businesses  by 
type,  name,  title,  phone  number  of 
principal  officer,  and  State  of 
incorporation,  if  applicable. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Endangered  Species  Act  of  1976  (16 
U.S.C.  1538(d);  87  Stat.  884). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUDMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

We  primarily  use  the  records  to 
identify  licensees  authorized  to  import 
or  export  fish,  wildlife  and/or  products 
thereof.  Disclosures  may  be  made 
outside  of  the  Department  of  the  Interior 
imder  the  following  circumstances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  .or  her  official  capacity; 
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(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
E)epartment  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(bj  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records  * 
pertains. 

(5)  To  the  Federal  Register  to  publish 
notice  of  the  permit — as  required  by 
law; 

(6)  To  debt  collection  agencies  to 
locate  a  debtor;  and 

(7)  To  a  consumer  reporting  agency  to 
prepare  a  commercial  credit  report  for 
the  Department. 

nSCLOSURE  TO  CONSUMER  REPORTING 
AQENCIES: 

Pursuant  to  5  U.S.C.  552a{b)(12), 
records  can  be  disclosed  to  consimier 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a{f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

storage: 

We  maintain  the  records  in  paper  files 
and  in  electronic  form. 

retrievabiuty: 
Indexed  by  name. 

SAFEGUARDS: 

We  maintain  the  files  in  a  segregated 
area  secured  by  a  locking  device  in 
accordance  with  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

We  maintain  the  records  in 
accordance  with  the  U.S.  Fish  and 
Wildlife  Service's  records  schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Chief, 
Division  of  Law  Enforcement,  U.S.  Fish 


and  Wildlife  Service,  Mail  Stop  520 
Arlington  Square  Bmlding,  4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  United  States  Code  (5  U.S.C. 
552a(j)(2))  provides  general  exemption 
authority  for  some  Privacy  Act  systems. 
In  accordance  with  that  authority,  the 
U.S.  Fish  and  Wildlife  Service  adopted 
regulations  (43  CFR  2.79(a)  and  43  CFR 
2.79(b)).  Under  43  CFR  2.79(b),  the 
system  is  exempt  from  the  following 
subsections  of  the  Privacy  Act  (as  foimd 
in  5  U.S.C.  552a):  subsections  (c)(3),  (d), 
(e)(1),  (e)(4)(G)  through  (e)(4)(I),  and  (f). 
For  more  information,  see  Federal 
Register  publication  40  FR  50432 
published  on  October  29, 1975. 

INTERIOR/FWS-20 

SYSTEM  NAME: 

Investigative  Case  File  System — 
hiterior,  FWS  20. 

SYSTEM  LOCATION: 

(1)  Washington  Office,  Division  of 
Law  Enforcement,  Room  520  Arlington 
Square  Building,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203 

(2)  Regional  Offices  of  the  U.S.  Fish 
and  Wildlife  Service  (See  50  CFR  part 
2  for  addresses). 

categories  of  individuals  covered  by  the 
system: 

The  records  are  on  individuals  who 
are  the  subjects  of  U.S.  Fish  and 
Wildlife  Service  law  enforcement 
investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  name,  address, 
place  and  date  of  birth,  and  any  other 
records  which  are  necessary  to  complete 
an  investigation  of  individuals 
suspected  of  violations  of  fish  and 
wildlife  laws. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Assault  Act  (18  U.S.C.  Ill),  Bald 
Eagle  Act  (16  U.S.C.  668-668d),  Black 
Bass  Act  (16  U.S.C.  851-856),  Lacey  Act 
(18  U.S.C.  42-44),  National  Wildlife 
Refuge  System  Administration  Act  (16 
U.S.C.  668dd-668ee),  Migratory  Bird 
Hunting  Stamp  Act  (16  U.S.C.  718- 
718h),  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-711),  Endangered  Species 
Act  (16  U.S.C.  1531-1543),  Marine 
Mammal  Act  (16  U.S.C.  1361-1407), 
Upper  Mississippi  Refuge  Act  (16  U.S.C. 
721-731),  Bear  River  Refuge  Act  (16 
U.S.C.  690),  Fish  and  Wildlife 
Recreation  Act  (16  U.S.C.  460k-460k-4), 
Airborne  Hunting  Act  (16  U.S.C.  742j), 
and  Tariff  Classification  Act  (19  U.S.C. 
1527). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES:' 

The  U.S.  Fish  and  Wildlife  Service 
uses  the  records  primarily  in  its 
investigations  of  individuals  suspected 
of  violating  fish  and  wildlife  laws;  and 
also  uses  the  records  for  any  criminal 
proceedings  resulting  from  those 
investigations.  The  records  may  be 
disclosed  outside  of  the  Department  of 
Interior  under  the  following 
circumstances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

(5)  To  debt  collection  agencies  to 
locate  a  debtor  or  to  collect  or 
compromise  a  Federal  claim  against  the 
debtor;  and 

(6)  To  a  consiuner  reporting  agency  to 
prepare  commercial  credit  reports  for 
use  by  the  Department. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consiuner 
reporting  agencies  as  they  are  defined  in 
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the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
computer  media  or  printouts.  The 
records  are  part  of  a  Local  Area  Network 
(LAN)  shared  by  the  Washington  Office, 
Division  of  Law  Enforcement  and  U.S. 
Fish  and  Wildlife  Service  regional  law 
enforcement  offices. 

RETRtEVABiUTY: 

Indexed  by  name. 

safeguards: 

Maintained  in  a  segregated  area 
secured  by  a  locking  device  in 
accordance  with  43  CFR  2.51.  The 
system  is  password  secured. 

RETENTION  AND  DISPOSAL: 

Maintained  in  accordance  with  the 
U.S.  Fish  and  Wildlife  Service  Records 
Schedule  which  addresses  record 
retention  requirements  for  investigative 
case  files. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Law  Enforcement, 
U.S.  Fish  and  Wildlife  Service,  Mail 
Stop  520  Arlington  Square  Building, 
4401  North  Fairfax  Drive,  Arlington, 
Virginia  22203. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  United  Stated  Code  (5  U.S.C. 
552a{j)(2))  provides  general  exemption 
authority  for  some  Privacy  Act  systems. 
In  accordance  with  that  authority,  the 
U.S.  Fish  and  Wildlife  Service  adopted 
regulations  (43  CFR  2.79(a)  and  43  CFR 
2.79(b)). 

Under  43  CFR  2.79(a),  the  system  is 
not  exempt  from  the  following 
subsections  of  the  Privacy  Act  (as  found 
in  5  U.S.C.  552a):  subsections  (b),  (c)(1) 
and  (c)(2),  (e)(4)(A)  through  (e)(4)(F), 
(e)(6)  and  (e)(7),  (e)(9)  through  (e)(ll), 
and  (i).  For  more  information,  see 
Federal  Register  publication  40  FR 
37217  published  on  August  26, 1975. 

Under  43  CFR  2.79(b),  the  system  is 
exempt  from  the  following  subsections 
of  the  Privacy  Act  (as  foimd  in  5  U.S.C. 
552a):  subsections  (c)(3),  (d),  (e)(1), 
(e)(4)(G)  through  (e){4)(I),  and  (f).  For 
more  information,  see  Federal  Register 
publication  40  FR  50432  published  on 
October  29,  1975. 


INTERIOR/FWS-22 

SYSTEM  name: 

U.S.  Deputy  Game  Warden — Interior, 
FWS— 22. 

SYSTEM  LOCATION: 

The  U.S.  Fish  and  Wildlife  Service 
maintains  the  records  at  its  participating 
regional  offices  (See  50  CFR  part  2  for 
regional  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  records  are  on  individuals  who 
apply  for  U.S.  Deputy  Game 
commissions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  the  name, 
address  date  and  place  of  birth,  social 
security  niunber,  height,  weight,  color  of 
hair  and  eyes  of  applicants  for  U.S. 
Deputy  Game  Warden  Commissions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

The  Fish  and  Wildlife  Act  of  1956  (16 
U.S.C.  742a-742l;  70  Stat.  1119). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  U.S.  Fish  and  Wildlife  Service 
uses  the  records  to  identify  those  who 
hold  U.S.  Deputy  Game  Warden 
commissions.  The  records  may  be 
disclosed  outside  of  the  Department  of 
Interior  under  the  following 
circumstances. 

(1)  Another  Federal  agency  to  enable 
"that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 


(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  Ucense. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

DISCLOSURE  TO  CONSUMER  REPORTiM} 
AQENOES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 


retrievability: 
Indexed  by  name. 

SAFEGUARDS: 

Maintained  in  a  segregated  area  and 
secured  by  a  lock  in  accordance  with 
the  Code  of  Federal  Regulations  (43  CFR 
2.51). 

RETENTKM  AND  DISPOSAL: 

We  destroy  the  records  when  the 
commission  expires. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Offices  of  the  U.S.  Fish  and 
Wildlife  Service.  (See  50  CFR  part  2  for 
addresses). 

notification  procedure: 

Send  inquiries  regarding  the  existence 
of  such  records  to  the  appropriate  U.S. 
Fish  and  Wildlife  Service  Regional 
Office  (see  50  CFR  part  2  for  addresses). 
Send  in  a  written,  signed  request  for  the 
records.  See  the  Code  of  Federal 
Regulations  (43  CFR  2.60)  for  additional 
information. 

records  access  procedures: 

Address  requests  for  access  to  your  . 
records  to  the  appropriate  Fish  and 
Wildlife  Regional  Office  (See  50  CFR 
part  2  for  addresses).  Your  request 
should  be  in  writing,  signed,  and  should 
meet  any  necessary  content 
requirements  specified  in  the  Code  of 
Federal  Regulations  (43  CFR  2.63). 

CONTESTING  RECORD  PROCEDURES: 

To  amend  yoiu-  record,  address  your 
request  to  the  appropriate  regional 
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director(s)  (See  50  CFR  part  2  for 
addresses).  You  must  meet  the  content 
requirements  indicated  in  the  Code  of 
Federal  Regulations  (43  CFR  2.71). 

RECORD  SOURCE  CATEGORIES: 

Records  come  from  the  individuals  on 
whom  the  records  are  maintained. 

INTERIOR/FWS-26 

SYSTEM  name: 

Migratory  Bird  Population  and 
Harvest  Systeins — Interior,  FWS-26. 

SYSTEM  LOCATKM: 

The  U.S.  Fish  and  Wildlife  Service 
maintains  the  records  at  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  U.S.  Department 
of  the  Interior,  Patuxent  Wildlife 
Research  Center,  Laurel,  Maryland 
20811.  The  minor  portions  of  the  files 
comprising  the  system  may  be  collected 
by  the  Washington  Office  of  Migratory 
Bird  Management,  Fish  and  Wildlife 
regional  and  field  offices,  State  offices, 
conservation  organizations,  imiversities, 
and  individuals  participating  in 
population  and  harvest  surveys.  The 
Office  of  Migratory  Bird  Management, 
Laurel,  Maryland  receives  and  stores  the 
information. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  U.S.  Fish  and  Wildlife  Service 
records  are  on  (1)  individuals  who 
participate  in  migratory  bird  population 
surveys;  and  (2)  individuals  who  submit 
their  harvest  data  for  migratory  game 
birds. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  records  contain  name  and 
address  of  the  participant  as  well  as 
relevant  population  survey  and  harvest 
data  on  migratory  birds. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Migratory  Bird  Treaty  Act  of  July  3, 
1918  (16  U.S.C.  703-711;  40  Stat.  755). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Fish  and  Wildlife  biologists  and  law 
enforcement  officers,  the  Canadian 
Wildlife  Service,  the  Mexican 
Department  Fauna  Silvestre,  and  State 
and  Provincial  consen^ation  agencies 
use  the  information  to  further 
understanding,  protection,  management 
and  use  of  migratory  birds.  They  also 
use  the  data  to  guide,  plan  and 
coordinate  research  on  migratory  birds. 
The  U.S.  Fish  and  Wildlife  Service  and 
cooperating  agencies  analyze  and 
publish  survey  data  in  technical 
publications.  The  records  may  be 
disclosed  outside  of  the  Department  of 


the  Interior  under  the  following 
circumstances: 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding:  and 

(b)  The  Department  deems  the 
disclosiire  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

(5)  To  the  Canadian  Wildlife  Service, 
Environmental  Management  Service, 
Department  of  the  Environment,  Ottawa, 
Ontario,  Canada  KlA  0H3  and  Mexican 
Direccion  General  Faima  Silvestre, 
Aquiles  Serdan  28-70,  Pisa,  Mexico  3, 
DF,  Mexico,  as  part  of  cooperative 
agreements  and; 

(6)  To  cooperators  and  researchers  in 
other  Federal,  State,  local  agencies, 
conservation  organizations,  universities, 
and  private  individuals  who  participate 
in  population  and  harvest  surveys, 
survey  analysis,  or  publications  about 
migratory  bird  population  and  harvest 
studies. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 


1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

We  maintain  the  records  in  a  variety 
of  media  including  paper,  punched 
cards,  microfiche,  microfilm,  computer 
tape,  and  computer  disk.  We  also  have 
published  and  unpublished  reports 
which  present  sunmiary  information. 

RETRIEVABILmr: 

'     We  index  the  information  in  a  variety 
of  ways  including  by  name.  The  identity 
of  the  individual  is  usually  deleted 
shortly  after  analysis  of  data. 

SAFEGUARDS: 

We  store  the  records  within  the 
fenced  and  locked  premises  of  the 
Patuxent  Wildlife  Research  Center, 
Laurel  Maryland.  The  records  are  within 
a  locked  building  and  the  master 
computer  files  are  in  a  locked  vault. 
Those  wanting  to  use  the  records  must 
first  be  authorized. 

RETENTION  AND  DISPOSAL: 

We  retain  those  records  that  contain 
personal  information  (1)  until  the  data 
can  be  recorded  and  stored  on  other 
media  such  as  computer  tapes, 
computer  disks,  or  microfilm;  and  (2) 
imtil  we  can  verify  the  accuracy  of  the 
data  which  was  transferred  to  a  difi'erent 
media.  Information  which  we  transfer  to 
another  media  does  not  contain 
personal  identifiers. 

SYSTEM  MANAGER(S)  AND  ADORESS: 

Chief,  Office  of  Migratory  Bird 
Management,  Mail  Stop  634  Arlington 
Square  Building,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203 

NOTIFICATION  PROCEDURE: 

Send  a  written,  signed  request  for 
yoiu'  records  to  the  system  manager 
identified  above.  See  the  Code  of 
Federal  Regulations  (43  CFR  2.60)  for 
additional  information. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  your 
records  to  the  system  manager  identified 
above.  Your  request  should  be  in 
writing,  signed,  and  should  meet  any 
necessary  content  reqtiirements 
specified  in  the  Code  of  Federal 
Regulations  (43  CFR  2.63). 

CONTESTING  RECORD  PROCEDURES: 

To  amend  your  record,  address  your 
request  to  the  system  manager  identified 
above.  You  must  meet  the  content 
requirements  indicated  in  the  Code  of 
Federal  Regulations  (43  CFR  2.71). 
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RECORD  SOURCE  CATEGORIES: 

Records  come  from  those  supervising 
or  participating  in  various  population 
surveys  of  migratory  birds,  and  those 
who  purchase  migratory  bird  himting 
stamps. 

INTERIOR/FWS-27 

SYSTEM  name: 

Correspondence  Control  System — 
Interior,  FWS— 27. 

SYSTEM  location: 

We  maintain  the  records  at  the  U.  S. 
Fish  and  Wildlife  Service, 
Correspondence  Control  Unit, 
Department  of  the  Interior,  18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  records  are  on  U.S.  Senators  and 
Representatives,  Governors  of  States, 
and  members  of  the  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  name  and 
address  and  any  other  information 
necessary  to  process  the  incoming 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  43  U.S.C.  1467,  44 
U.S.C.  3101 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  to 
provide  control  for  prompt  handling  of 
priority  correspondence  by  the  U.S.  Fish 
and  Wildlife  Service.  Disclosures  may 
be  made  outside  of  the  Department  of 
the  Interior  under  the  following 
circumstances. 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  in 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 


(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(4)  A  congressional  office  in  response 
to  an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DtSPOSMG  OF  RECORDS  W  THE  SYSTEM: 

storage: 

We  maintain  the  records  in  manual 
form  in  file  folders  and  in  a 
computerized  tracking  system. 

retrievabuty: 

Indexed  by  name  and  date  of 
response. 

SAFEGUARDS: 

We  maintain  the  records  in 
accordance  with  safeguards  in  specified 
in  the  Code  of  Federal  Regulations  (43 
CFR  2.51). 

RETENTION  AND  DISPOSAL: 

We  destroy  the  records  after  two  years 
after  receipt. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Chief, 
Correspondence  Control  Unit,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street  NW,  Washington, 
DC  20240. 

NOTIFICATION  PROCEDURE: 

Send  a  written,  signed  request  for 
your  records  to  the  system  manager 
identified  above.  See  the  Code  of 
Federal  Regulations  (43  CFR  2.60)  for 
additional  information. 

RECORDS  ACCESS  PROCEDURES: 

Address  requests  for  access  to  your 
records  to  the  system  manager  identffied 
above.  Your  request  should  be  in 


writing,  signed,  and  should  meet  any 
necessary  content  requirements 
specified  in  the  Code  of  Federal 
Regulations  (43  CFR  2.63). 

CONTESTING  RECORDS  PROCEDURES: 

To  amend  your  record,  address  your 
request  to  the  system  manager  identified 
above.  You  must  meet  the  content 
requirements  indicated  in  the  Code  of 
Federal  Regulations  (43  CFR  2.71). 

RECORD  SOURCE  CATEGORES: 

Records  come  from  incoming 
correspondence  to  the  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  99-13327  Filed  5-27-99;  8:45  ami 

BILUNQ  CODE  431 0-«5-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
( AZ-020-034-1 230-00) 

Closure  of  Public  Land  to  Camping 
and  Off-Road  Vehicle  Use  In  Maricopa 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure  of  public  lands 

to  camping  and  off-road  vehicle  use. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  described  lands  are 
temporarily  closed  imtll  further  notice 
for  camping  and  off-road  vehicle  use  for 
the  protection  of  pubUc  health  and 
safety  under  the  provisions  of  43  CFR 
8364.1.  The  closure  will  remain  in  effect 
until  rescinded  or  modified  by  the 
Phoenix  Field  Manager. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4  N..  R.  3  E.. 
Sec.  21,  all  unpatented  lands; 
Sec.  22,  all  unpatented  lands. 

EFFECTIVE  DATE:  This  order  is  effective 
upon  signature  of  the  authorized  officer. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  involved  (approximately 
545  acres)  are  adjacent  to  areas  of 
expanding  urban  development. 
Unregulated  and  extended  overnight 
camping  and  off-road  vehicle  use  is  not 
consistent  with  the  orderly  growth  of 
the  communities  and  presents  health 
and  safety  problems. 

Because  of  prior  existing  rights,  the 
following  parties  (and  thelr 
representatives)  will  be  allowed  access 
to  the  above  described  lands: 
Lloyd  Prultt  (AMC62332,  AMC62333) 
Arizona  Public  Service  (AZA-6135, 

AZA-9065.  AZAR-032089] 
City  of  Phoenix  (AZA-6390,  AZA-9077, 

AZA-12164,  AZA-21769,  AZA- 

21955,  AZA-23387,  AZA-24478, 
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AZA-24831,  AZA-25093,  AZA- 
25094,  AZA-29038.  AZA-30621.) 
Sun  State  Rock  (AZA-24522) 
Arizona  DOT  (AZA-22687) 
Southwest  Gas  (AZA-28807) 
US  West  (AZAR-031668) 
Electric  Lightwave  (AZA-30617) 
ORDER:  Notice  is  hereby  given  that 
effective  the  date  of  signature  by  the 
authorized  officer  of  this  notice,  the 
above  described  lands  are  closed  to 
camping  and  off-road  vehicle  use  imtil 
further  notice.  Any  person  who  fails  to 
comply  with  a  closure  or  restriction 
order  issued  imder  43  CFR  part  8364  is 
subject  to  the  penalties  provided  in  43 
CFR  8360.0-7 

FOR  FURTHER  INFORMATKW  CONTACT: 
Michael  A.  Taylor,  Field  Manager, 
Phoenix  Field  OfBce,  2015  West  Deer 
VaUey  Road,  Phoenix,  AZ  85027,  (602) 
580-5500. 

Dated:  May  19, 1999. 
Michael  A.  Taylor, 

Field  Manager. 

(FR  Doc.  99-13648  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  SM«-31-U 


DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Land  Management 
PD-990-1020-00] 

Resource  Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 
Upper  Colmnbia — Salmon  Clearwater 
District,  Idaho. 

ACTION:  Notice  of  resource  advisory 
council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix,  the  Biu^au  of  Land 
Management  (ELM]  annoimces  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  District  Resource 
Advisory  Council  (RAC)  on  Tuesday, 
June  29, 1999  and  Wednesday,  Jime  30, 
1,999  in  Missoula,  Montana. 

Agenda  items  include:  election  of 
officers;  update  and  briefing  on  the 
weed  issue  from  the  weed  subgroup;  an 
update  from  the  recreation  subgroup 
and  other  matters  as  time  permits.  The 
meeting  will  begin  at  1  p.m.  (MDT), 
Jime  29, 1999  at  the  Grant  Creek  hm, 
5280  Grant  Creek  Road,  Missoula, 
Montana.  The  public  may  address  the 
Council  during  the  public  comment 
from  2  p.m.-2:30  p.m.  on  June  29, 1999. 
SUPPLEMENTARY  INFORMATIOnT  All 
Resource  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 


Coimcil,  or  written  statements  may  be 
submitted  for  the  Coimcil's 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  recommendations  concerning 
long-range  planning  and  establishing 
resource  management  priorities. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Graf  (208)  769-5004. 

Dated:  May  21. 1999. 
Ted  Graf, 

Acting  District  Manager. 
[FR  Doc.  99-13578  Filed  5-27-99;  8:45  am] 

BNJJNG  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-922-9»-1310-00-241A-P;  MTM  82796] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  P.L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  82798,  Richland  Coimty, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  Sec.  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  May  18. 1999. 
Karen  L.  Johnson, 

Chief,  Fluids  Adjudication  Section. 

(FR  Doc.  99-13267  Filed  5-27-99;  8:45  am] 

BOJJNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZA-030-161(M)0-25-2Z;  AZA-29861] 

Arizona:  Opening  Orders  in  Moiiave 
County,  AZ 

AGENCY:  Biueau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  Upon  initiation  of  the 
Hualapai  Land  Exchange,  in  accordance 
with  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
certain  public  lands  were  segregated 
from  appropriation  imder  the  public 
land  and  mineral  laws.  A  decision  has 
been  made  to  remove  some  of  them  irom 
the  exchange. 

ADDRESSES:  Kingman  Field  Office,  2475 
Beverly  Ave,  Kingman,  Arizona  86401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  McClure,  Project  Manager  (520) 
692^400. 

SUPPLEMENTARY  INFORMATION:  At  9  a.m. 
on  March  29, 1999,  the  following 
described  lands  will  be  opened  to  entry. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  24  N.,  R.  15  W.. 

Sec.  8,  All. 
T.  25  N.,  R.  15  W., 

Sec.  6,  lots  1-7,  inclusive. 
SV2NEV4.SEV4NWV4.WV2SWV4,  SEV4; 

Sec.  8,  All; 

Sec.  18,  lots  1-4,  inclusive,  E^/i,E^/2\NVz. 
T.  16N..R.  16W., 

Sec.  16,  All. 
T.  25  N..  R.  16  W., 

Sec.  2,  lots  1-4,  inclusive,  S^/MVi.SVr, 

Sec.  12.  All. 
T.  26  N..  R.  16  W.. 

Sec.  36,  All. 
T.  17N.,R.  17W., 

Sec.  30,  lots  1-20,  inclusive,  EV2. 
T.  18  N..  R.  17  W., 

Sec.  20,  All; 

Sec.  30,  lots  1-20,  inclusive,  EV2. 
T.  16  N.,  R.  18  W., 

Sec.  16,  NV2. 
T.  18N..R.  18W., 

Sec.  36,  All. 

Containing  6,720  acres  more  or  less. 
John  Christensen, 
Field  Manager. 
(FR  Doc.  99-12719  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  43ia-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-832-1430-01;  AA-80005] 

Public  Land  Order  No.  7393; 
Withdrawal  of  National  Forest  Land  for 
Spencer  Glacier  Material  Site,  AK 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

a  ■        ■         ■   .  — - 

SUMMARY:  This  order  withdraws 
approximately  600  acres  of  National 
Forest  System  land  from  location  and 
entry  under  the  United  States  mining 
laws  for  a  period  of  15  years  for  the 
Spencer  Glacier  Material  Site.  The  land 
will  remain  open  to  all  uses  which  can 


be  made  of  National  Forest  System 

lands,  including  disposition  of  materials 

under  the  Act  of  July  31, 1947,  as 

amended. 

EFFECTIVE  DATE:  May  28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbie  J.  Havens,  Bureau  of  Land 

Management  Alaska  State  Office,  222  W. 

7th  Avenue,  No.  13,  Anchorage,  Alaska 

99513-7599,907-271-5049. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  {30  U.S.C.  Ch.  2 
(1994)),  for  the  Spencer  Glacier  Material 
Site,  to  aid  in  making  high  quality  rock 
and  gravel  available  to  nearby 
communities  for  private  and  public 
works  projects: 

Seward  Nferidian,  Alaska 

Chugach  National  Forest 

T.  7  N.,  R.  2  E.,  unsurveyed. 
Sec.  11,  SV2SEV«; 
Sec.  12,  SWV4SWV4; 
Sec.  13,  NWV4; 
Sec.  14,  NEV4,  EV2NWV4,  and  NV^zSE'A. 

The  area  described  contains  approximately 
600  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  15 
years  from  the  effective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
piusuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  May  14, 1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  99-13619  Filed  5-27-99;  8:45  am] 
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DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  77  U.S.C. 
App  1,  section  10),  that  a  meeting  of  the 


Cape  Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday, 
June  18,  1999. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  87-126  as  amended 
by  Pub.  L.  105-280.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishiiig  the  Seashore. 

The  Commission  members  will  meet 
at  1:00  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
foUovdng: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 
Meeting — ^April  30,  1999 

3.  Report  of  Officers 

4.  Report  of  Nickerson  Subcommittee  - 

5.  Superintendent's  Report: 
Highlands  Center 
Hatches  Harbor 
Provincelands  bicycle  trail 
Water  EIS 
Americorps 

6.  Old  Business: 

Head  of  Meadow  gas  station 
Personal  WatercrSl  Subcommittee 
Off  Road  Vehicle  Subcommittee  , 

7.  New  Business 

8.  Agenda  for  the  next  meeting 

9.  Date  for  the  next  meeting 

10.  Public  comment 

11.  Adjoununent 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Fmlher  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  May  20, 1999. 
Michael  B.  Murray, 
Deputy  Superintendent. 
(PR  Doc.  99-13591  Filed  5-27-99;  8:45  am) 

BILUNG  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  ttie  Possession  of  the  American 
Museum  of  Natural  History  of  New 
York,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  American  Museum 
of  Natural  History  which  meets  the 
definition  of  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  cultural  item  is  a  San  Carlos 
Apache  cap  made  of  hide  (buckskin), 
feathers,  beads  (glass),  sinew,  pigment, 
and  thread. 

hi  1910,  Plmy  E.  Goddard  collected 
this  cultural  item  on  the  San  Carlos 
Apache  Reservation  on  behalf  of  the 
American  Museimi  of  Natural  History. 
The  Museum  accessioned  the  cap  into 
its  collection  the  same  year  (AMNH 
Accession  Number  1910-22). 

The  cultural  affiliation  of  this  item  is 
San  Carlos  Apache  as  indicated  through 
Museum  records  and  consultation  with 
representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation.  Consultation  evidence 
presented  by  representatives  of  the  San 
Carlos  Apache  Tribe  of  the  San  Carlos 
Reservation  indicates  that  this  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  tribe 
itself,  and  no  individual  had  the  right  to 
alienate  it  at  the  time  of  acquisition. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4),  this  cultural  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the 
American  Museum  of  Natxiral  History 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  this  item  and 
the  San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicability  of  the 
Migratory  Bird  Treaty  Act,  the  Bald 
Eagle  Act,  the  Golden  Eagle  Act,  and  the 
Endangered  Species  Act  to  this  transfer 
and  have  concurred  in  the  conclusion 
that  the  object  is  not  covered  due  to  its 
age. 

This  notice  has  been  sent  to  officials 
of  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  the  Fort  McDowell 
Mohave-Apache  Indian  Commuiiity  of 
the  Fort  McDowell  Indian  Reservation, 
the  Tonto  Apache  Tribe  of  Arizona,  the 
Yavapai- Apache  Indian  Commimity  of 
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the  Camp  Verde  Reservation,  the 
Apache  Tribe  of  Oklahoma,  the  Fort  Sill 
Apache  Tribe  of  Oklahoma,  the  Jicarilla 
Apache  Tribe  of  the  Jicarilla  Indian 
Reservation,  and  the  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  shoiUd  contact 
Martha  Graham,  Registrar  for  Cultural 
Resources,  American  Museimi  of 
Natural  History,  Department  of 
Anthropology,  Central  Park  West  at  79th 
Street.  New  York,  NY  10024-5192, 
telephone  (212)  769-5846,  before  Jime 
28, 1999.  Repatriation  of  this  object  to 
the  San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

The  National  Park  Service  is  not 
responsible  for  the  contents  of  or 
determinations  within  this  notice. 
Dated:  May  3. 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-13599  Filed  5-27-99;  8:45  am] 
BIUJNQCOOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

MoUca  of  Invantory  Complatlon  for 
Nativa  Amarlcan  tluman  Ramalna  and 
Aaaoclatad  Funarary  Objacta  In  tfta 
Poaaaaalon  of  ttia  Colorado  Hiatorical 
Soclaty,  Danvar,  CO 

agency:  National  Park  SOTvice,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  erf  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Colorado 
Historical  Society,  Denver,  CO. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Colorado 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Ute 
Mountain  Tribe  of  the  Ute  Moimtain 
Reservation,  and  the  Ute  Indian  Tribe  of 
the  Unitah  and  Ouray  Reservation. 

In  1897,  hiunan  remains  representing 
one  individual  from  western  Colorado 
were  donated  by  Mrs.  M.E.  Crowley  to 
the  Colorado  Historical  Society.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Extant  docimientation  indicates  that 
this  young  Ute  woman  was  slain  in 


1885;  and  it  is  probable  that  this 
happened  during  the  Beaver  Creek 
Massacre  in  June,  1885.  According  to 
historical  documents  and  Ute  oral 
tradition,  two  Weeminuche  Ute  families 
were  camped  on  Beaver  Creek  north  of 
Dolores,  CO  when  they  were  attacked  by 
white  American  settlers;  resulting  in  the 
deaths  of  six  or  seven  persons, 
including  two  women.  Based  on  this 
information,  this  individual  has  been 
identified  as  Native  American  of  Ute 
tribal  affiliation. 

During  the  1940s,  himnan  remains 
representing  one  individual  came  into 
the  possession  of  Arthur  Sutton,  the 
sheriff  of  Montrose  Coimty.  CO.  The 
circumstances  surrounding  the  recovery 
of  these  human  remains  are  not  known. 
In  1956,  Arthur  Sutton  donated  these 
human  remains  to  the  Colorado 
Historical  Society.  No  known  individual 
was  identified.  The  14  associated 
funerary  objects  include  fragments  of  a 
"Kentucky"  or  "tadian"  rifle;  textile 
fragments  from  a  Navajo  blanket  and 
possible  "uniform";  and  a  metal  button. 

Based  on  physical  examinations 
conducted  by  the  Federal  Bureau  of 
Investigation  in  1946  and  associated 
funerary  objects,  these  himian  remains 
have  been  identified  as  Native  American 
from  the  historic  period.  The  associated 
funerary  objects  are  similar  to  items 
which  have  been  excavated  with  other 
known  Ute gravesin Colorado. 
Montrose  County.  CO  is  part  of  the  pre- 
1900  homeland  of  the  present-day  Ute 
Indian  Tribe  of  the  Unitah  and  Ouray 
Reservation,  specifically  the 
Uncompahgre  Band  (Taveewach). 

Based  on  the  above  mentioned 
information,  officials  of  the  Colorado 
Historical  Society  have  determined  that, 
pvu-suant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Colorado  Historical  Society  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  14  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Colorado  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  pan  be  reasonably 
traced  between  these  Native  American 
human  regains  and  associated  funerary 
objects  and  the  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  and  the  Ute  Indian  Tribe  of 
the  Unitah  and  Ouray  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Ute 


Moimtain  Tribe  of  the  Ute  Mountain 
Reservation,  and  the  Ute  Indian  Tribe  of 
the  Unitah  and  Ouray  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Anne  Wainstein  Bond,  Curator 
of  Material  Culture.  Colorado  Historical 
Society,  1300  Broadway,  Denver,  CO, 
80203;, telephone:  (303)  866-4691,  before 
June  28, 1999.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Southern  Ute  Indian  Tribe 
of  the  Southern  Ute  Reservation,  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  and  the  Ute  Indian  Tribe  of 
the  Unitah  and  Ouray  Reservation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  May  18, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-13596  Filed  5-27-99;  8:45  amj 

BILUNG  CODE  431 0-70-F 


DEPARTMENT  OFTHE  INTERIOR 

National  Park  Sarvice 

Nottea  of  Inventory  Completion  for 
Native  American  Human  Raroairra  and 
Aaaociated  Funerary  Objacta  in  the 
Poaaaaalon  of  the  Delta  County 
Hiatorical  Soclaty  Muaaum,  Delta,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Oaves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and^ssociated  funerary  objects 
in  the  possession  of  the  Delta  County 
Historical  Society  Museum,  Delta,  CO. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Delta  County 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Ute  Indian  Tribe  of  the  Unitah  and 
Ouray  Reservation. 

In  1965,  human  remains  representing 
one  individual  were  removed  from  a  site 
near  Robidoux  Creek.  Uncompahgre 
Valley,  Delta  County,  CO  by  William 
Davis.  In  1965,  these  himian  remains 
were  donated  to  the  Delta  Coimty 
Historical  Society.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  include  a 
ci^dleboard  of  willow  construction  and 
a  woven  grass  mat. 
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Based  on  the  manner  of  interment,  the 
associated  funerary  objects,  and  the 
condition  of  the  remains,  this  individual 
has  been  identified  as  Native  American 
from  the  historic  period.  Prior  to  1881, 
the  site  from  which  the  human  remains 
were  recovered  was  a  known  grave  area 
of  the  Uncompahgre  Band  of  the  Ute 
Nation.  After  1881,  all  Ute  Bands 
relocated  to  their  present  reservations. 
No  other  Indian  tribes  are  known  to 
have  inhabited  the  Uncompahgre  Valley 
during  the  historic  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Delta 
Coimty  Historical  Society  have 
determined  that,  piu«uant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Delta  Coimty 
Historical  Society  have  also  determined 
that  pursuant  to  43  CFR  10.2  (d)(2),  die 
two  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  himian  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Delta  Coimty  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Ute  Indian  Tribe  of  the 
Unitah  and  Ouray  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Ute  Indian  Tribe  of  the  Unitah 
and  Ouray  Reservation,  and  the  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  James  K.  Wetzel, 
Curator,  Delta  County  Historical  Society 
Museum,  251  Meeker  Street,  Delta,  CO; 
telephone:  (970)  874-8721,  before  June 
28, 1999.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  die  Ute  Indian  Tribe  of  the  Unitah 
and  Ouray  Reservation  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  May  13,  1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnogmphy 
Program. 

(FR  Doc.  9»-13598  Filed  5-27-99;  8:45  am] 
8ILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Maxwell 
Museum  of  Anthropology,  Unhrersity 
of  New  Mexico,  Albuquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Maxwell  Museum 
of  Anthropology,  University  of  New 
Mexico,  Albuquerque,  NM  which  meet 
the  definition  of  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  13  cultural  items  consist  often 
Dilzini  Gaan  masks,  two  dance  wands, 
and  one  Medicine  Man's  feathered  cap. 
These  objects  are  constructed  of  wood, 
cloth,  hide,  string,  thread,  beads,  and 
feathers. 

In  1961 ,  a  set  of  five  Dilzini  Gaan 
masks  (61.3.70-61.3.74)  was  donated  to 
the  Maxwell  Museum  by  Mr.  and  Mrs. 
Joseph  A.  Imhof.  In  1968  and  1969, 
another  set  of  five  Dilzini  Gaan  masks 
(75.1.1-75.1.4  and  76.1.32)  were 
purchased  for  the  Maxwell  Museum  by 
J.J.  Brody.  In  1970,  the  two  dance  wands 
were  donated  to  the  museum  by 
Florence  Hawley  Ellis.  In  1960,  the 
Medicine  Man's  feathered  cap  was 
donated  to  the  Maxwell  Museum  by 
Tom  Bahti. 

The  cultural  affiliation  of  these 
cultural  items  is  San  Carlos  Apache  as 
indicated  through  donor  information, 
museum  records,  and  consultation  with 
representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation,  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation, 
and  the  Yavapai-Apache  Nation  of  the 
Camp  Verde  Indian  Reservation. 
Representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation  have  further  stated  these 
items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  no 
individual  had  or  has  the  right  to 
alienate  them.  Information  regarding  the 
status  of  these  cultural  items  is  being 
withheld  from  this  notice  by  the 
Maxwell  Museum  of  Anthropology  at 
the  request  of  the  representatives  of  the 
San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  in  order  not  to 
compromise  the  San  Carlos  Apache 
Tribe  of  the  San  Carlos  Reservation's 
code  of  religious  practice. 

Based  on  the  above  mentioned 
information,  officials  of  the  Maxwell 
Museum  of  Anthropology,  University  of 
New  Mexico  have  determined  that, 


pursuant  to  43  CFR  10.2  (d)(4),  these  13 
cultural  items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  culture  itself,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual.  Officials 
of  the  Maxwell  Museum  of 
Anthropology,  University  of  New 
Mexico  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  San  Carlos  Apache 
Tribe  of  the  San  Carlos  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  White  Mountain 
Apache  Tribe  of  the  Fort  Apache 
Reservation,  the  Yavapai-Apache  Nation 
of  the  Camp  Verde  Indian  Reservation, 
the  Tonto  Apache  Tribe,  and  the 
Mescalero  Apache  Tribe  of  the 
Mescalero  Reservation.  Representatives 
of  any  other  Indian  tribe  that  believes     - 
itself  to  be  culturally  affiliated  with 
these  objects  should  contact  Brenda  A. 
Dorr.  NAGPRA  Project  Director, 
Maxwell  Museum  of  Anthropology, 
University  of  New  Mexico, 
Albuquerque,  NM  87131-1201; 
telephone:  (505)  277-0195  before  June 
28, 1999.  Repatriation  of  these  objects  to 
the  San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  May  18,  1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-13597  Filed  5-27-99;  8:45  am) 
BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Nottoe  of  Inventory  CompletkMt  for 
Nathw  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Minnesota  Indian 
Affairs  Council,  Bemklji,  MN 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Minnesota 
Indian  Affairs  Council.  Bemidji,  MN. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
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Minnesota  professional  staff  in 
consultation  with  representatives  of  the 
Bois  Forte  Band  of  the  Minnesota  Indian 
Tribe. 

In  1984,  human  remains  representing 
one  individual  from  a  site  located  on 
private  land  within  the  exterior 
boundaries  of  the  Bois  Forte  Reservation 
near  Lake  Vermillion  by  Bois  Forte 
Tribal  Police.  These  human  remains 
were  turned  over  to  the  Minnesota  State 
Archeologist  and  the  Minnesota  Indian 
Affairs  Cbxmcil.  No  known  individual 
was  identified.  The  16  associated 
funerary  objects  include  three  beaver 
mandibles,  one  lynx  mandible,  one  elk 
naviculocuboid,  one  beaver  innominate, 
one  fragement  of  beaver  incisor,  six 
bone  awls,  one  harpoon  awl,  one  hide 
flesher  (moose  or  elk  metatarsal),  and 
one  iron  tranche  (ice  chisel). 

Based  on  the  associated  funerary 
objects,  this  individual  has  been 
determined  to  be  Native  American  from 
the  historic  period.  These  human 
remcuns  and  funerary  objects  were 
recovered  within  the  exterior 
boundaries  of  the  Bois  Forte 
Reservation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Coimcil  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individuals 
of  Native  American  ancestry.  Officials  of 
the  Minnesota  Indian  Affairs  Coimcil 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  16  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Minnesota  Indian  Affairs  Council  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
himian  remains  and  associated  funerary 
objects  and  the  Bois  Forte  Band  of  the 
Miimesota  Chippewa  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Bois  Forte  Band  of  the  Minnesota 
Chippewa  Tribe  and  the  Minnesota 
Chippewa  Tribe.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  James  L.  (Jim) 
Jones,  Cultural  Resoxut;e  Specialist, 
Minnesota  Indian  Affairs  Coimcil,  1819 
Bemidji  Ave.  Bemidji,  MN  56601; 
telephone:  (218)  755-3825,  before  Jime 
28, 1999.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Bois  Forte  Band  of  the  Minnesota 
Chippewa  Tribe  may  begin  after  that 


date  if  no  additional  claimants  come 

forward. 

Dated:  April  22, 1999. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

DeManager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  99-13600  Filed  5-27-99;  8:45  am] 

BHXMG  COOE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Public  Meetings  on  the  Development  of 
Surplus  Criteria  for  Management  of  the 
Colorado  River  and  To  Initiate  National 
Environmental  Policy  Act  (NEPA) 
Process 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  public  meetings. 

summary:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
("Reclamation"),  is  considering 
development  of  specific  criteria  that 
will  identify  those  circumstances  under 
which  the  Secretary  of  the  Interior 
("Secretary")  may  make  Colorado  River 
water  available  for  delivery  to  the  States 
of  Arizona,  California,  and  Nevada 
(Lower  Division  States  or  Lower  Basin) 
in  excess  of  the  7,500,000  acre-foot 
Lower  Basin  apportionment. 

Reclamation  published  a  Federal 
Register  notice  on  Tuesday,  May  18, 
1999,  regarding  a  Notice  of  Intent  to 
solicit  comments  on  the  development  of 
siuplus  criteria. 

Reclamation  invites  all  interested 
parties  to  present  oral  or  written 
comments  concerning  the  following:  (1) 
The  need  for  the  development  of 
surplus  criteria,  (2)  the  format  for  the 
criteria  (either  by  revising  the  Long- 
Range  Operating  Criteria  set  forth  in 
Article  111(3)  or  by  developing  interim 
criteria  pursuant  to  Article  111(3)  of  the 
Long-Range  Operating  Criteria),  and  (3) 
the  specific  issues  and  alternatives  to  be 
analyzed  in  the  National  Environment 
Policy  Act  (NEPA)  process. 
DATES  AND  LOCATIONS:  Written 
comments  are  requested  by  Jime  30, 
1999,  and  should  be  sent  to  Regional 
Director,  Lower  Colorado  Region, 
Attention:  Jayne  Harkins,  Bureau  of 
Reclamation,  P.O.  Box  61470,  Boulder 
City,  Nevada  89006-1470.  Oral  and 
written  comments  will  be  accepted  at 
the  public  meetings  to  be  held  at  the 
following  locations: 
Tuesday,  Jime  15,  Meeting  Room  1  on 

Level  3,  Terminal  4,  Phoenix  Sky 

Harbor  Airport,  Phoenix,  Arizona, 

6:30  p.m.-9  p.m. 


Wednesday,  Jime  16,  Keller  Peak  Room, 
Doubletree  Hotel,  222  N.  Vineyard 
Ave.,  Ontario,  California,  6:30  p.m.-9 
p.m. 

Tuesday,  June  22,  Zeus  C  Room,  Alexis 
Park  Resort,  375  East  Harmon,  Las 
Vegas,  Nevada,  6:30  p.m.-9  p.m. 

Wednesday,  June  23,  Hawk's  Nest 
Conference  Room,  Terminal  1,  Salt 
Lake  International  Airport,  Salt  Lake 
City,  Utah.  6:30  p.m.-9  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Harkins,  telephone  (702)  293- 
8190;  faxogram  (702)  293-8042;  E-mail 
at:  jharkins@lc.usbr.gov  or  Randall 
Peterson,  telephone  (801)  524-3758, 
faxogram  (801)  524-3858;  E-mail  at 
rpeterson@uc.usbr.gov. 

Dated:  May  25. 1999. 
Eluid  L.  Martinez, 

Commissioner. 

[FR  Doc.  99^13667  Filed  5-27-99;  8:45  am] 

BILUNO  COOE  4310-M-U 


DEPARTMENT  OF  JUSTICE 

[AAQ/A  Order  No.  167-99] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  a  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Procurement  Policy  and  Review  Group, 
Management  and  Planning  Staff,  Justice 
Management  Division  (JMD)  is  removing 
a  published  Privacy  Act  system  of 
records  entitled  "Delegations  of 
Procurement  Authority  (DPA),  JUSTICE/ 
JMD-018."  JUSTICE/JMID-018  was  last 
published  in  the  Federal  Register  on 
October  10, 1995,  (60  FR  52704). 

The  DPA  is  no  longer  being  used  or 
maintained.  The  system  was  originally 
used,  as  part  of  a  pre-award  review  of 
contract  actions  above  a  certain 
threshold,  to  ensure  contracting  officers 
in  the  Department's  bureaus  were 
exercising  their  procurement  authority 
in  accordance  with  the  terms  of  their 
delegations.  The  system  was  also  used 
to  track  training  and  career  progression 
of  bureau  contracting  officers.  On  May 
31, 1995,  the  Procurement  Executive 
discontinued  the  practice  of  performing 
pre-award  reviews  of  all  contract 
actions,  including  checks  of  contracting 
officers'  delegations.  In  addition, 
consistent  with  the  Justice  Acquisition 
Regulations  (63  FR  16118-16136), 
which  delegate  the  responsibility  of 
developing  and  managing  career 
development  programs  to  the  bureaus, 
the  DPA  is  no  longer  used  for  career 
development  purposes. 
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Dated:  May  17, 1999. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  99-13269  Filed  5-27-99;  8:45  am) 
BILUNG  CODE  4410-CJ-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Orctor  No.  166-99] 

Privacy  Act  Of  1974;  Notica  Of  the 
Removal  of  a  Syatem  of  Recorda 

Pursuant  to  the  provision  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Library  Staff  (JMD),  Department  of 
Justice,  is  removing  a  published  Privacy 
Act  system  of  records  entitled 
"Bookstream,  JUSTICE/JMD-004." 
JUSTICE/JMD-004  was  last  published  in 
the  Federal  Register  on  December  11, 
1987  (52  FR  47182). 

Bookstream  no  longer  exists  as  a 
system  of  records.  It  was  tested  but 
never  implemented  as  a  functional 
library  circulation  system.  The 
circulation  function  was  never 
automated  and  is  still  being  performed 
manually  in  all  Library  Staff  locations. 
Therefore,  Bookstream,  is  removed  from 
the  Department's  compilation  of  Privacy 
Act  systems. 

Dated:  May  17, 1999. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  99-13270  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  4410-CJ-M 


DEPARTMENT  OF  JUSTICE 
[AAQ/A  Orctor  No.  164-99] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  a  Syatem  of  Recorda 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Security  and  Emergency  Planning  Staff, 
Justice  Management  Division, 
Department  of  Justice,  is  removing  a 
published  Privacy  Act  system  of  records 
entitled,  "Document  Information 
System  (DIS),  Justice/JMD  010."  Justice/ 
JMD  010  was  last  published  in  the 
Federal  Register  on  December  11, 1987 
(52  FR  47270). 

The  DIS  no  longer  exists  as  a  system 
of  records.  The  system  was  eliminated 
prior  to  1990.  The  system  was  no  longer 
required  because  classification  authority 
designations  are  now  made  by  position 
rather  than  individuals.  All  records 
associated  with  this  system  have  been 
destroyed.  Therefore,  the  DIS  is 
removed  itom  the  Department's 
compilation  of  Privacy  Act  systems. 


Dated:  May  5, 1999. 
Stephen  R.  Colgate, 

Assistant  Attorney  Genera]  for 

Administration. 

[FR  Doc.  9^-13400  Filed  5-27-99;  «45  am) 

BIUINO  CODE  4410-CJ-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  165-99] 

Privacy  Act  of  1974;  Notice  of  New 
Syatem  of  Recorda 

Piu«uant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
Department-wide  system  of  records 
entitled  "Accounting  Systems  for  the 
Department  of  Justice  (DOJ),  DOJ-OOl," 
The  Department-wide  system  will 
replace  those  which  now  exist  for 
separate  Department  components,  and 
will  include  new  disclosure 
provisions — in  particular  those  which 
are  necessary  to  implement  the 
requirements  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA). 
Certain  disclosures  necessary  to 
implement  the  DCIA  involve  disclosure 
to  consumer  and  commerciaTreporting 
agencies.  An  agency  is  required  by  the 
DCIA  to  disclose  certain  information 
about  delinquent  debtors  to  consimier 
reporting  agencies,  if  the  system  of 
records  notice  indicates  that  such 
disclosure  will  be  made  and  the  debtor 
has  been  provided  the  due  process 
rights  set  out  in  the  DCIA.  An  agency 
also  may  disclose  information 
concerning  non-delinquent  debts  to 
consimier  reporting  or  commercial 
reporting  agencies  in  accordance  with 
the  DCIA,  where  notice  that  such 
disclosuires  may  be  made  is  indicated  in 
the  published  system  of  records. 

By  separate  notice,  the  Department 
will  remove  the  systems  of  records  now 
published  for  individual  Department 
components  after  the  required  30-day 
public  comment  period  for  the  new 
Department-wide  system  of  records  has 
expired. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment  on  the  new 
routine  uses;  and  the  Office  of 
Management  and  Budget  (0MB).  which 
has  oversight  responsibility  under  the 
Act,  requires  a  40-day  period  in  which 
to  conclude  its  review  of  the  system. 
Therefore,  please  submit  any  comments 
by  June  28, 1999.  The  public,  0MB,  and 
the  Congress  are  invited  to  subinit  any 
comments  to  Mary  E.  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 


Justice,  Washington,  D.C.,  20530  (Room 
1400,  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated:  May  10. 1999. 
.    Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dministration . 

Department  of  Justice— 001 

SYSTEM  NAME: 

Accounting  Systems  for  the 
Department  of  Justice  (DOj) 

SYSTEM  location: 

Justice  Management  Division,  10th  St. 
and  Constitution  Ave.,  NW., 
Washington,  DC  20530;  Central  Offices 
of  the  Bureau  of  Prisons  (BOP)  and 
Federal  Prison  Industries  (FPI)  at  320 
1st  St.,  NW.,  Washington,  DC  20534; 
and  at  any  BOP/FPI  Regional  Offices 
and/or  any  of  the  BOP/FPI  facilities  at 
addresses  provided  in  28  CFR  part  503; 
Headquarters  of  the  Drug  Enforcement 
Administration  (DEA),  Office  of 
Finance,  700  Army  Navy  Drive, 
Arlington,  VA,  22202;  and  at  DEA  field 
offices  as  detailed  in  Justice/DEA-999; 
Federal  Bureau  of  Investigation  (FBI) 
Headquarters  at  935  Pennsylvania  Ave., 
NW,  Washington.  DC  20535;  and  at  FBI 
field  offices  as  detailed  in  Justice/FBt- 
999;  Headquarters  of  the  Immigration 
and  Naturalization  Service  (INS)  at  425 
I  Street,  NW.,  Washington,  DC  20536; 
and  at  INS  Regional  and  District  Offices, 
Administrative  Centers,  Service  Centers, 
and  other  INS  file  control  offices  as 
detailed  in  Justice/INS-999;  Office  of 
Justice  Programs  (OJP),  810  7th  Street, 
NW,  Washington,  DC  20531;  U.S. 
Marshals  Service  (USMS),  600  Army 
Navy  Drive,  Arlington,  Virginia  22202; 
and  at  94  district  offices  of  the  U.S. 
Marshals  Service  (USMS)  as  detailed  in 
Justice/USM-999. 

CATEGORIES  OF  mnVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals/persons  (including  DOJ 
employees;  and  including  current  and 
former  inmates  under  the  custody  of  the 
Attorney  General)  who  are  in  a 
relationship,  or  who  seek  a  relationship, 
with  the  DOJ  or  component  thereof— a 
relationship  that  may  give  rise  to  an 
accoimts  receivable,  an  accounts 
payable,  or  to  similar  accounts  such  as 
those  resulting  from  a  grantee/grantor 
relationship.  Included  may  be: 

(a)  Those  for  whom  vouchers  (except 
payroll  vouchers  for  DOJ  employees)  are 
submitted  to  DOJ  requesting  pa\'raent 
for  goods  or  services  rendered  including 
vendors,  contractors,  experts,  witnesses, 
court  reporters,  travelers,  and 
employees; 
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(b)  ThoSe  to  whom  the  DOJ  is 
indebted  or  who  may  have  a  claim 
against  the  EKDJ,  including  those  named 
in  (a)  above; 

(c)  Those  who  are  indebted  to  DOJ, 
e.g.,  those  receiving  goods,  services,  or 
benefits  from  DO};  those  who  are  liable 
for  damage  to  Government  property; 
those  indebted  for  travel/transfer 
advances  and  overpayments;  and  those 
owing  administrative  fees  and/or 
assessments;  and 

(d)  Those  who  apply  for  DOJ  benefits, 
funds,  and  grants. 

CATEGOfNES  OF  RECORDS  IN  THE  SYSTEM: 

All  docimients  used  to  reserve, 
obligate,  process,  and  effect  collection 
or  pajrment  of  funds,  e.g.,  vouchers 
(excluding  payroll  vouchers),  invoices; 
purchase  orders;  travel  advances,  travel/ 
transfer  vouchers  and  other  such 
documentation  reflecting  information 
about  payments  due  to  or  made  to; 
claims  made  by,  or  debts  owed  by  the 
individuals  covered  by  this  system, 
including  fees,  fines,  penalties, 
overpayments,  and/or  other 
assessments. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
31  U.S,C.  3512:  44  U.S.C.  3101. 

PURPOSE(S): 

This  system  of  records  is  used  by  DOJ 
officials  to  maintain  information 
adequate  to  ensure  the  financial 
accountability  of  the  individuals 
covered  by  this  system;  provide  an 
accoimting  and  reporting  of  DOJ 
financial  activities;  meet  both  internal 
and  external  audit  and  reporting 
requirements;  maintain  an  accounts 
receivable  and  accounts  payable;  and 
otherwise  administer  these  and  any 
other  related  financial  and  accounting 
responsibilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

DOJ  may  disclose  relevant 
information  as  follows: 

(1)  To  the  Secretary  of  the  Treasury  to 
effect  disbursement  of  authorized 
payments; 

(2)  To  any  Federal  agency  or  to  any 
individual  or  organization  for  the 
purpose  of  performing  audit  or  oversight 
operations  of  the  DOJ  and  to  meet 
related  reportihg  requirements; 

(3)  To  a  Federal,  State,  or  local 
agency,  or  tribal  authority,  in 
connection  with  the  hiring  or  retention 
of  an  employee;  the  issuance  of  a 
security  clearance;  the  reporting  of  an 
investigation  of  an  employee;  the  letting 
of  a  contract;  or  the  issuance  of  a 
license,  permit,  grant  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 


the  information  relates  to  the  requesting 
agency's  decision  on  the  matter; 

(4)  To  the  appropriate  agency 
(whether  Federal,  State,  local,  foreign, 
or  tribal  authority)  charged  with  the 
responsibility  of  investigating  or 
prosecuting  violations  or  potential 
violations  of  law,  or  charged  with 
enforcing  or  implementing  the  related 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto,  but  only  where  the 
record,  either  on  its  face  or  in 
conjunction  with  other  information, 
indicates  such  a  violation  or  potential 
violation  of  law  (whether  civil,  criminal 
or  regulatory  in  nature); 

(5)  To  an  actual  or  potential  party  or 
to  his  or  her  attorney  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  a  case  or  matter, 
or  informal  discovery  proceedings 
involving  records  in  this  system; 

(6)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the  DOJ, 
or  any  DOJ  component  or  subdivision 
thereof,  is  authorized  to  appear  when 
any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by 
DOJ,  or  any  DOJ  component  or 
subdivision  thereof,  to  be  arguably 
relevant  to  the  litigation:  the  DOJ,  or  any 
DOJ  components  or  subdivision  thereof; 
any  DOJ  employee  in  his/her  official 
capacity;  any  DOJ  employee  in  his/her 
individual  capacity  where  the  DOJ  has 
agreed  to  represent  the  employee;  or  the 
United  States  where  DOJ,  or  any  DOJ 
component  or  subdivision  thereof, 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions; 

(7)  To  the  news  media  and  the  public 
to  the  extent  permitted  by  28  CFR  50.2, 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context 
of  a  particular  case  would  constitute  an 
imwarranted  invasion  of  personal 
privaCT; 

(8)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of,  and  at  the 
request  of,  the  individual  who  is  the 
subject  of  the  record; 

(9)  To  the  National  Archives  and 
Records  Administration  and  to  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906; 

(10)  To  any  Federal,  State,  or  local 
agency,  of  tribal  authority,  which  has  a 
financial  or  other  legitimate  need  for  the 
information  to  perform  official  duties; 
or,  similarly,  to  obtain  information 
which  would  enable  the  Department  to 
perform  its  official  duties.  &camples 
include:  to  permit  such  agency  to 
perform  accounting  functions  or  to 


report  to  the  Department  of  the  Treasury 
regarding  status  of  a  Federal  employee/ 
contractor  debt  owed  to  such  Federal, 
State,  or  local  agency,  or  tribal 
authority;  to  report  on  the  status  of 
Department  efforts  to  collect  such  debt; 
to  obtain  information  necessary  to 
identify  a  Federal  Employee/contractor 
indebted  to  such  agency;  to  provide 
information  regarding  the  location  of 
such  debtor;  or  to  obtain  information 
which  would  permit  the  Department  to 
confirm  a  debt  and/or  offset  a  payment 
otherwise  due  a  Federal  employee/ 
contractor  after  any  appropriate  due 
process  steps  have  been  taken. 

(11)  To  any  Federal,  State,  local,  or 
foreign  agency,  or  tribal  authority,  or  to 
any  individual  or  organization,  if  there 
is  reason  to  believe  that  such  agency, 
authority,  individual,  or  organization 
possesses  information  relating  to  a  debt, 
the  identity  or  location  of  the  debtor,  the 
debtor's  ability  to  pay;  or  relating  to  any 
other  matter  which  is  relevant  and 
necessary  to  the  settlement,  effective 
litigation  and  enforce  collection  of  a 
debt;  or  relating  to  the  civil  action,  trial 
or  hearing  concerning  the  collection  of 
such  debt;  and  if  the  disclosure  is 
reasonably  necessary  to  elicit  such 
information  and/or  obtain  cooperation 
of  a  witness  or  agency; 

(12)  To  the  U.S.  Department  of  the 
Treasury,  the  U.S.  Department  of 
Defense,  the  U.S.  Postal  Service,  or  the 
disbursing  agencies,  in  order  the  effect 
administrative,  salary,  or  tax  refund 
offset  against  Federal  payments  to 
collect  a  delinquent  cleiim  or  debt  owed 
the  United  States,  or  a  State;  to  satisfy 

a  delinquent  child  support  debt;  or  to 
effect  the  actions  required  or  permitted 
by  law  to  collect  such  debt; 

(13)  To  the  U.S.  Department  of  the 
Treasury  any  information  regarding 
adjustments  to  delinquent  debts,  such  as 
voluntary  payments  which  decrease  the 
debt,  changes  in  the  debt  status 
resulting  from  bankruptcy,  any  increase 
in  the  debt,  or  any  decrease  in  the  debt 
resulting  from  changing  in  agency 
statutory  requirements; 

(14)  To  employers  to  effect  salary  or 
administrative  offset  to  satisfy  a  debt 
owed  the  United  States  by  the  debtor  or, 
when  other  collection  efforts  have 
failed,  to  the  IRS  to  effect  an  offset 
against  Federal  income  tax  refund  due; 

(15)  To  employers  to  institute 
administrative  wage  garnishments  to 
recover  debts  owed  the  United  States; 

(16)  To  debt  collection  centers 
designated  by  the  U.S.  Department  of 
the  Treasury  (or  to  a  person  with  whom 
the  DOJ  has  entered  into  a  contract)  to 
locate  or  recover  assets  of  the  DOJ;  or  for 
sale  of  a  debt;  or  to  otherwise  recover 
indebtedness  owed; 
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(17)  In  accordance  with  regulations 
issued  by  the  Secretary  of  the  Treasury 
to  implement  the  Debt  Collection 
Improvement  Act  of  1996,  to  publish  or 
otherwise  publicly  disseminate 
information  regarding  the  identity  of  the 
person  and  the  existence  of  a  non-tax 
debt  in  order  to  direct  actions  under  the 
law  toward  delinquent  debtors  that  have 
assets  or  income  sufficient  to  pay  their 
delinquent  non-tax  debts,  but  oiUy  upon 
taking  reasonable  steps  to  ensiu«  the 
acciu^cy  of  the  identity  of  a  debtor; 
upon  ensuring  that  such  debtor  has  had 
an  opportunity  to  verily,  contest,  and 
compromise  a  non-tax  debt;  and  with 
the  review  of  the  Secretary  of  Treasury; 

(18)  To  the  Internal  Revenue  Service 
(IRS)  for  reporting  a  discharged  debt  as 
potential  taxable  income; 

(19)  To  the  IRS  to  obtain  taxpayer 
mailing  addresses  for  debt  collection 
use.  These  taxpayer  mailing  addresses 
may  be  disclosed  (a)  to  private 
collection  contractors  to  locate  a 
taxpayer  and  to  collect  or  compromise 
a  claim  against,  or  debt  of,  the  taxpayer, 
and  (b)  to  consiuner  or  commercial 
reporting  agencies  to  obtain  a  credit 
report; 

(20)  To  the  Department  of  Health  and 
Hxunan  Services,  and  the  Department  of 
Labor  for  computer  matching  in  order  to 
obtain  names  (including  names  of 
employees),  name  controls,  names  of 
employers.  Taxpayer  Identification 
Numbers,  addresses  (including 
addresses  of  employers)  and  dates  of 
birth  for  the  purpose  of  verifying 
identities  in  order  to  pursue  the 
collection  of  debts; 

(21)  To  other  Federal  or  State  agencies 
as  required  by  law; 

(22j  To  a  consumer  or  commercial 
reporting  agency  in  accordance  with  the 
Debt  Collection  Improvement  Act  of 
1996; 

(23)  To  contractors,  grantees,  experts, 
consultants,  volunteers,  detailees,  and 
other  non-DOJ  employees  performing  or 
working  on  a  contract,  service,  grant 
cooperative  agreement,  or  job  for  the 
Federal  Government  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

(24)  To  a  person  or  to  an  entity  (e.g., 
the  U.S.  Department  of  the  Treasmy 
and/or  a  consimier  or  commercial 
reporting  agency).  Taxpayer 
Identification  Numbers  (TIN's),  to  report 
on  delinquent  debt  and/or  to  pursue  the 
collection  of  debt,  or  where  otherwise 
necessary  or  required,  e.g.,  U.S. 
Department  of  the  Treasury  for 
disbursement  of  payments  authorized — 
provided  such  disclosure  is  not 
otherwise  prohibited  by  section  6103  of 
the  Intemd  Revenue  Code  of  1986,  or 
other  law. 


POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVmG,  ACCESSmO,  RETAMMG,  AND 
(XSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disks,  magnetic  tapes, 
microfiche,  microfilm,  and  file  folders. 

RETRIEVABUTY: 

Document  number,  name,  taxpayer 
identification  nimiber,  digital 
identifiers,  batch,  or  other  identifiers. 

SAFEGUARDS: 

Access  is  limited  to  DOJ  personnel 
with  a  need  to  know.  Access  to 
computerized  information  is  generally 
controlled  by  passwords,  or  similar 
safeguard,  which  are  issued  only  to 
authorized  personnel.  Paper  records, 
and  some  computerized  media,  are  kept 
in  locked  files  of  locked  offices  during 
off  duty  hoivs.  In  addition,  offices  are 
located  in  controlled-access  buildings. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedules  6  and  7. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Finance  Staff,  Justice 
Management  Division  {]MD),  U.S. 
Department  of  Justice,  10th  St.  and 
Constitution  Ave.,  NW,  Washington, 
DC,  20530. 

Director,  Federal  Bureau  of  Prisons 
(BOP),  320  First  St.,  NW.  Washington, 
DC.  20534.  (The  Director.  BOP,  is  also 
system  manager  for  Federal  Prison 
Industries  (FPI).) 

Chief  Financial  Officer.  Financial 
Management  Division.  Drug 
Enforcement  Administrtion  (DEA).  700 
Army  Navy  Drive.  Arlington.  VA, 
22202. 

Director.  Federal  Biu«au  of 
Investigation  (FBI).  935  Pennsylvania 
Ave..  NW,  Washington,  DC  20535. 

Assistant  Commissioner  for  Financial 
Management,  Inunigration  and 
Naturalization  Service  (INS),  425  I  St., 
NW,  Washington  DC  20536 

Director.  Accoimting  Division,  Office 
of  Justice  Programs  (OJP).  810  7th  Street. 
NW.  Washington.  DC  20531. 

Chief,  Finance  Staff.  Management  and 
Budget  Division,  U.S.  Marshals  Service, 
600  Army  Navy  Drive,  Arlington,  VA., 
22202. 

NOTIFICATION  PROCEDURES: 

Same  as  Record  Access  Procedures. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  records  in  this 
system  must  be  in  writing  and  should  be 
addressed  as  follows: 

JMD:  For  records  of  the  Offices, 
Boards  and  Divisions,  address  requests 
to  the  system  manager  named  above  for 
JMD. 


OJP:  Address  request  to  the  system 
manager  named  above. 

INS:  Address  requests  to  the  System 
Manger  or  to  the  Freedom  of 
hiformation  Act  (FOIA)/Privacy  Act 
(PA)  Officer  at  the  INS  office  where  the 
record  is  maintained  or  (if  unknown)  to 
the  FOIA/PA  officer  at  425  I  Street,  NW. 
Washington,  DC  20536. 

BOP:  Address  requests  to  the 
Assistant  Director,  Administration 
Division,  320  First  Street,  NW, 
Washington,  DC  20534. 

FPI:  Address  requests  to  Assistant 
Director.  Federal  Prison  Industries.  320 
First  Sbwt.  NW,  Washington,  DC 
20534. 

USMS:  Address  requests  to  the  system 
manager  named  above,  attention:  FOIA/ 
PA  Officer. 

DEA:  Address  requests  to  the  system 
manager  named  above. 

FBI:  Address  requests  to  the  system 
manager  named  above. 

The  envelope  and  letter  should  be 
clearly  marked  "Privacy  Act  Acces* 
Request."  Inquires  should  include 
requester's  name,  date  and  place  of 
birth,  address,  and  verification  of 
identity  in  accordance  with  28  CFR 
16.41(d).  If  known,  the  requester  should 
also  identify  the  date  or  year  I  which  a 
debt  was  inciured,  e.g.,  date  of  invoice 
or  piut:hase  order. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Record  Access  Procediues 

RECORD  SOURCE  CATEGORES: 

Operating  persoimel,  individuals 
covered  by  the  system,  and  Federal 
agencies 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVBIONS 
OF  THE  ACT: 

None. 
[PR  Doc.  99-13401  Filed  5-27-«9;  8:45  am] 

BHJJNG  CODE  441&-CS-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Priaons 

Notice  of  Intent  To  Prepare  A  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Conatructlon  of  a 
Federal  Correctional  FacNHy  In  Laaeen 
County,  Califomla 

AGENCY:  Federal  BiuBau  of  Prisons, 

Department  of  Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY: 
Proposed  Action 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
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detennined  that,  in  order  to  meet 
increasing  demands  for  additional 
inmate  capacity,  a  new  Federal 
correctional  facility  is  needed  in  its 
system.  « 

The  Bureau  of  Prisons  proposes  to 
construct  and  operate  either  a  high 
secxirity  United  States  Penitentiary  or  a 
mediiun  security  Federal  Correctional 
Institution,  both  with  an  adjacent 
minimum  security  satellite  camp,  in 
Lassen  County,  California.  The  high 
seciirity  facility  would  have  a  rated 
capacity  of  approximately  1,000 
inmates.  The  medium  security  facility 
would  be  designed  to  have  a  rated 
capacity  of  approximately  1,200 
inmates,  and  the  minimum  security 
component  would  house  approximately 
150-300.  The  potential  site  also  would    • 
be  used  for  road  access,  administration, 
programs  and  services,  parking,  and 
support  facilities. 

m  the  process  of  evaluating  several 
potential  sites,  several  aspects  will 
receive  a  detailed  examination 
including  utilities,  traffic  patterns,  noise 
levels,  visual  intrusions,  threatened  and 
endangered  species,  cultural  resoiuces, 
and  socio-economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
"no  action"  and  "alternative  sites"  for 
the  proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

Informal  discussions  and  meetings 
with  local  economic  development  staff 
have  already  been  held  on  the  proposed 
project,  and  during  the  preparation  of 
the  DEIS,  there  will  be  niunerous  other 
opportunities  for  public  involvement. 
The  public  scoping  meeting  will  begin 
at  7:00  p.m.  on  Wednesday  June  16, 
1999  at  the  Sierra  Army  Depot  Theater, 
Building  No.  2071  on  Cascade  Avenue 
and  Columbia  Street  in  Herlong, 
California.  The  meeting  has  been  well 
publicized  and  is  scheduled  at  a  time 
that  will  make  the  meeting  possible  for 
the  public  and  interested  agencies  or 
organizations  to  attend. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 
ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  David  J.  Dorworth,  Chief, 
Site  Selection  and  Environmental 
Review  Branch,  Administration 
Division,  Federal  Bureau  of  Prisons  320 
First  Street,  N.W.,  Washington,  DC 
20534,  Telephone:  (202)  504-6470, 
Telefacsimile:  (202)  616-6024,  E-mail: 
siteselection@bop.gov. 


Dated:  May  14, 1999. 
David  J.  Dorworth, 

Chief,  Site  Selection  and  Environmental 

Review  Branch. 

[FR  Doc.  99-13626  Filed  5-27-99;  8:45  am] 

BIUMG  CODE  4410-05-U 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  review;  comment 
request 

May  24, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  OfBce  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
ha  Mills  ((202)  2^9-5096  ext.  143)  or  by 
E-Mail  to  Mills-lra@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  vdthin  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Application  for  Authority  to 
Employ  Full-Time  Students  at 


Subminimum  Wages  in  Retail  or  Service 
Establishments  or  Agricultiu^. 

OMB  Number;  1215-0032. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Respondent:  10  to 
30  minutes. 

Total  Burden  Hours:  400  hours. 

Total  Annualized  capital/startup 
costs:  $1. 

Total  annual  costs  (operating/  . 
maintaining  systems  or  purchasing 
services):  $1. 

Description:  This  information  is  used 
to  determine  whether  a  retail  or  service 
or  agricultural  employer  should  be 
authorized  to  pay  subminimum  wages 
to  full-time  students  pursuant  to  the 
provisions  of  section  14(b)  of  the  Fair 
Labor  Standards  Act 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc.  99-13624  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4S10-3(MII 


DEPARTMErfT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  detennined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frtim  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
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determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  of  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docvunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  piupose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
W^e  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington.  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  bom  the  date  of  this 
notice,  General  Wage  Determination 


Nos.  MO990017,  MO990019, 
MO990054,  MO990055,  MO990059  and 
MO990063  dated  March  12, 199a  These 
Counties  are  now  covered  by 
MO990016. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2){i)(A),  when  opening  of  bids  is 
less  than  ten  (10)  days  from  the  date  of 
this  notice,  this  action  shall  be  effective 
unless  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  contract  file. 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Govenmient  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volmne  and  States: 

Volume  II 

Virginia 
VA990104  (May  28, 1999) 

Moftifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None. 


Volume  n 

Virginia 
VA990003  (Mar. 
VA990004  (Mar. 
VA990006  (Mar. 
VA990009  (Mar. 
VA990015  (Mar. 
VA990017  (Mar. 
VA990018  (Mar. 
VA990022  (Mar. 
VA990023  (Mar. 
VA990031  (Mar. 
VA990033  (Mar. 
VA990034  (Mar. 
VA99O035  (Mar. 
VA990036  (Mar. 
VA990044  (Mar. 
VA990046  (Mar. 
VA990051  (Mar. 
VA990054  (Mar. 
VA990055  (Mar. 
VA990080  (Mar. 
VA990081  (Mar. 
VA990084  (Mar. 
VA990085  (Mar. 
VA990087  (Mar. 
VA990088  (Mar. 


12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,1999) 
12,  1999) 
12, 1999) 
12,  1999] 
12,  1999) 
12,1999)^ 
12,  1999)  ' 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12.  1999) 
12,  1999) 
12, 1999) 
12,  1999) 


Volume  III 
None. 

Volume  IV 

Michigan 

MI990001  (Mar 

MI990002  (Mar 

MI990003  (Mar 

MI990004  (Mar. 

MI990005  (Mar. 

MI990007  (Mar. 

MI990012  (Mar. 

MI990030  (Mar. 

MI990031  (Mar. 

MI990046  (Mar. 

MI990047  (Mar. 

MI990049  (Mar. 

MI990060  (Mar. 

MI990062  (Mar. 

MI990063  (Mar. 

MI990066  (Mar. 

MI990067  (Mar. 

MI990068  (Mar. 

MI990069  (Mar. 

MI990070  (Mar. 

MI990071  (Mar. 

MI990072  (Mar. 

MI990073  (Mar. 

MI990074  (Mar. 

M1990075  (Mar. 

M1990076  (Mar. 

MI990077  (Mar. 

MI990078  (Mar. 

MI990079  (Mar. 

MI990080  (Mar. 

M1990081  (Mar. 

MI990082  (Mar. 

MI990083  (Mar. 

MI990084  (Mar. 

Minnesota 

MN990005  (Mar. 

MN990007  (Mar. 

MN990008  (Mar. 

MN990015  (Mar. 

MN990027  (Mar. 

MN990031  (Mar. 

MN990035  (Mar. 

MN990039  (Mar. 

MN990052  (Mar. 

MN990058  (Mar. 

MN990061  (Mar. 


12.  1999) 
.  12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,1999) 
12, 1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
12, 1999) 
12.  1999) 
12.  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999] 

12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12, 1999) 
12,  1999) 
12,  1999] 
12.  1999) 


Volume  V 

IOWA 
IA990005  (Mar.  12,  1999) 
IA990029  (Mar.  12,  1999) 

MISSOURI 
MO990015  (Mar.  12,  1999) 
MO990016  (Mar.  12,  1999) 

Volume  VI 

None 

Volume  Vn 

CALIFORNIA 
CA990001  (Mar.  12, 1999) 
CA990002  (Mar.  12,  1999) 
CA990004  (Mar.  12,  1999) 
C:A990009  (Mar.  12,  1999) 
CA990027  (Mar.  12,  1999) 
CA990028  (Mar.  12,  1999) 
CA990029  (Mar.  12,  1999) 
CA990030  (Mar.  12.  1999] 
CA990032  (Mar.  12,  1999) 
CA990033  (Mar.  12,  1999) 
CA990035  (Mar.  12. 1999) 
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CA990036  (Mar. 
C:A990037  (Mar. 
CA990038  (Mar. 
CA990039  (Mar. 
CA990040  (Mar. 
CA990041  (Mar. 


12, 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  hiformation  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
piut:hased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  20th  day 
of  May  1999. 
Carl ).  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  99-13339  Filed  5-27-99;  8:45  am) 
BHJJNQ  COOE  4S10-27-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Submission  for  0IN8  Rsvisw; 
Comment  Request 

agency:  National  Institute  for  Literacy. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
National  Institute  for  Literacy  (NIFL) 
invites  comments  on  the  submission  for 
OMB  review.  The  Information 
Collection  Requests  (ICR)  describes' the 


nature  of  the  information  collection  and 
its  expected  cost  and  burden. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  28, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Education  Department,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV.  Until  June 
10, 1999,  requests  for  copies  of  the 
proposed  ICR  should  be  addressed  to: 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW,  Suite  200, 
Washington,  DC  20006,  Attention: 
Sondra  Stein.  After  Jime  10, 1999,  the 
street  address  is  changed  to  1775  I 
Street,  NW,  Suite  730  (all  other 
information  remains  the  same).  Requests 
for  copies  can  be  obtained  electronically 
at  the  following  internet  address: 
sabbott®nifl.gov  or  can  be  &xed  to  202/ 
632-1512. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  Stein  at  202/632-1508. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested  parties 
an  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  Each  proposed  ICR 
contains  the  following:  (1)  Type  of 
review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  an  frequency  of  collection; 
and  (6)  Reporting  and/or  Recordkeeping 
biu'den.  OMB  invites  comment  at  the 
address  above. 

Dated:  May  25, 1999. 
Shaiyn  M.  Abbott, 

Executive  Officer,  NIFL. 

[PR  Doc.  99-13661  Filed  5-27-99;  8:45  am) 

BILLING  CODE  aO55-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdrawn  From  Listing  and 
Registration;  (Pre-Paid  Legal  Services, 
Inc.,  Common  Stock,  Par  Value  $.01 
Per  Share)  File  No.  1-9203 

May  21, 1999. 

Pre-Paid  Legal  Services,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  seciuity 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  has 
been  listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
May  10, 1999,  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE").  Trading  of  the 
Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  May  13, 1999. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Executive  Committee  of  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  its  Security  from  listing 
on  the  Amex  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
the  proposed  withdrawal,  and  the  facts 
in  support  thereof.  In  making  the 
decision  to  withdraw  its  Security  from 
listing  on  the  Amex,  the  Company 
considered,  among  other  things,  \he 
desirability  of  avoiding  the  direct  and 
indirect  costs  of,  and  the  division  of  the 
market  resulting  from,  listing  the 
Security  on  both  the  Amex  and  the 
NYSE.  The  Amex  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
irom  listing  on  the  Exchange. 

The  Company's  application  relates 
solely  to  the  withdrawal  from  listing  of 
the  Company's  Security  from  the  Amex 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Security  on  the 
NYSE.  By  reason  of  Section  12(d)  of  the 
Act  and  the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  under  Section  13  of  the  Act  with 
the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  June  11, 1999,  submit  by  letter  to 


Federal  Register /Vol.  64,  No.  103 /Friday,  May  28,  1999 /Notices 


29075 


the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  appHcation 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-13581  Filed  5-27-99;  8:45.am] 

BIUING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27032] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

May  21. 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  simimarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  14, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address{es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
shoidd  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  14, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Atlantic  Qty  Electric  Company  (70- 
9485) 

Atlantic  City  Electric  Company 
("ACE"),  800  King  Street,  P.O.  Box  231. 
Wilmington.  Delaware  19899,  an 
electric  utility  subsidiary  of  Conectiv,  a 
registered  holding  company,  has  filed 
an  application  under  section  9(a)(1)  and 
10  of  the  Act  and  rule  54  under  {he  Act. 

ACE  currently  operates  a  66  MW 
combustion  txu-bine  generating  unit 
("Unit")  in  Gloucester  County,  New 
Jersey,  under  a  lease  that  will  terminate 
July  2,  1999.  At  the  time  the  lease  was 
executed  in  1973,  the  original  cost  of  the 
Unit  to  the  lessor  was  approximately  $4 
million.  ACE  proposes  to  purchase  the 
Unit  fitjm  the  lessor  for  a  purchase  price 
of  $8.3  million. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-13580  Filed  5-27-99:  8:45  am] 

BtLUNG  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41432;  File  No.  SR-NASD- 
99-22] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Limited 
Usage  Service  Fees 

May  20,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  28, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  change  is  described  in 
Items  I.  n,  and  HI  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  fi'om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7010  to  eliminate  its  Limited  Usage 


Service  Fee.^  Below  is  the  text  of  the 
proposed  rule  change.  Proposed 
deletions  are  in  brackets. 

[(e)  Limited  Usage  Service 

The  charges  to  be  paid  by  a  profession 
subscriber  for  access  to  Nasdaq  Level  I 
Service  and  the  Last  Sale  Information 
Service  through  an  authorized  portable 
quotation  device  capable  of  receiving 
quotations  for  not  more  than  250 
securities  in  a  time  shall  be  $6.00  per 
month  per  device.] 
•        *        *        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pmpose 

Nasdaq  is  proposing  to  eliminate  its 
Limited  Usage  Service  fee.*  Cuirontly. 
professional  market  participants  may 
obtain,  through  an  approved  portable 
quotation  device,  Nasdaq  Level  I  and 
Last  Sale  Information  on  up  to  250 
Nasdaq  securities  for  a  monthly  fee  of 
$6.00.  The  fee  currently  has  only 
approximately  95  subscribers  and  has 
never  exceeded  200  usws  during  its 
existence.  In  light  of  this  low  participant 
usage  and  the  burdens  associated  with 
administering  the  Limited  Usage 
Service,  Nasdaq  has  determined  to 
discontinue  this  service  and  its  related 
fee.  Nasdaq  notes  that  the  information 
provided  through  the  Limited  Usage 
Service  will  still  be  widely  available  to 
professionals  through  numerous  other 
mediums  and  vendors. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 


>  15  U.S.C  78»(b)(l). 
^17CFR240.19b-4. 


■^  Although  listed  in  the  proposal  as  section  "(f) 
Limited  Usage  Service."  Nasdaq  clarified  that  i(  is 
section  (e).  Per  conversation  between  Thomas 
Moran,  Assistant  General  Counsel.  Nasdaq,  and 
Heather  Traeger.  Attorney.  Market  Rovulation,  SBC 
on  April  29,  1999. 

*This  fee  was  established  on  a  pilot  basis  oo 
January  3. 1984.  See  Securities  Exchange  Act 
Release  No.  20522  (January  3, 19M|,  49  FR  1440 
(January  11, 1984). 
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15A(b)(5)  5  and  (6) »  of  the  Act  in  that 
the  proposed  rule  change  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  fees  among  those  using  its 
focilities  or  systems  and  is  not  designed 
to  permit  unfair  discrimination  between 
ciistomers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-22,  June  18, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  9^13582  Filed  5-27-99;  8:45  am) 

BILUNQ  COOE  S010-01-«l 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3185] 

State  of  Colorado 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  17, 1999, 1 
find  that  Bent,  El  Paso,  Larimer.  Otero, 
and  Weld  Coimties  in  the  State  of 
Colorado  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  beginning  on  April  29, 1999 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  July  15. 1999,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  February  17,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102.  Fort  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Adams.  Baca, 
Boulder,  Crowley,  Douglas.  Elbert. 
Fremont,  Grand,  Jackson.  Kiowa.  Las 
Animas,  Lincoln,  Logan,  Morgan, 
Prowers,  Pueblo,  and  Teller  Counties  in 
Colorado;  Albany  and  Laramie  Counties 
in  Wyoming;  and  Kimball  Coimty, 
Nebraska. 

The  interest  rates  are: 


Physical  Damage: 

Homeowners  With  Credit 
Available  Elsewhere 

Homeowners  Without  Credit 
Available  Elsewhere 

Businesses  With  Credit  Avail- 
able Elsewhere 

Businesses  and  Non-Profit 
Organizations  Without 
Credit  Available  Elsewhere 

Others  (Including  Non-Profit 
Organizations)  With  Credit 

Available  Elsewhere 

For  Economic  Injury: 


Percent 


Businesses  and  Small  Agri- 
cultural Cooperatives  With- 
out Credit  Available  Else- 
where   


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  318506.  For 
economic  injury  the  ntunbers  are 
9C8900  for  Colorado,  9C9000  for 
Wyoming,  and  9C9100  for  Nebraska. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  19, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-13585  Filed  5-27-99;  8:45  ami 
BHJJNQ  COOE  MBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3181 :  Amendment 

#21 

State  of  Kansas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  May  6, 1999, 
the  above-numbered  Declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  May  3, 1999  and 
continuing  through  May  6, 1999. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is  July 
2. 1999,  and  for  economic  injury  the 
deadline  is  February  4,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  19, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-13586  Filed  5-27-99;  8:45  am] 
BtLUNG  CODE  6028-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Deciaration  of  Disaster  #3182;  Amendment 
#1] 


6.875    State  Of  Texas 


3.437 


8.000 


4.000 


7.000 


'  15  U.S.C.  78o-3(b)(5). 
•15  U.S.C.  78o-3(b)(6). 


'  17  CFR  200.30-3(a)(12). 


In  accordance  with  a  notice  received 
bom  the  Federal  Emergency 
Management  Agency  dated  May  13,    - 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Red  River 
Coimty  in  the  State  of  Texas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
that  occurred  on  May  4, 1999. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
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located  in  the  contiguous  coimties  of 
Delta,  Franklin,  Hopkins,  Lamar,  and 
Titus  in  the  State  of  Texas,  and  Choctaw 
County,  Oklahoma  may  be  filed  imtil 
the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
4, 1999,  and  for  economic  injury  the 
deadline  is  February  7,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  18,  1999. 
Herbert  L.  Mitchel], 

Acting  Associate,  Administrator  for  Disaster 
Assistance. 

(PR  Doc.  99-13584  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  8025-01-^ 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-160] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Section  110(5)  of  the  U.S. 
Copyright  Act 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  for  the 
establishment  of  a  dispute  settlement 
panel  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO"),  by  the  European 
Communities  (the  "EC"),  to  examine 
section  110(5)  of  the  U.S.  Copyright  Act. 
In  this  dispute,  the  EC  alleges  that 
section  110(5)  is  inconsistent  with 
obligations  of  the  United  States  under 
the  WTO  Agreement  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights. 
The  USTR  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  this  dispute. 
DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be    " 
submitted  by  June  21, 1999,  to  be 
assured  of  timely  consideration  by  the 
USTR  in  preparing  its  final  written 
submission  to  the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKinzy.  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn:  U.S.— 
Section  110(5)  Dispute,  Office  of  the 
United  States  Trade  Representative,  600 


17th  Street,  NW.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melida  N.  Hodgson,  Associate  General 
Counsel,  (202)  395-3582;  Claude 
Burcky,  Director  of  Intellectual 
Property,  (202)  395-6864. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1)),  the  USTR  is  providing 
notice  that  on  April  15, 1999,  the  EC 
submitted  a  request  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  section 
110(5)  of  the  U.S.  Copyright  Act.  which 
provides  that,  imder  certain  conditions, 
the  commimication  of  musical  works 
via  a  radio  or  television  by  certain 
establishments  shall  not  constitute 
copyright  infringement.  The  WTO 
>    Dispute  Settlement  Body  ("DSB")  will 
establish  a  panel  for  this  purpose  on 
May  26, 1999. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  EC  alleges  that  Section  110(5),  as 
amended  by  the  Fairness  in  Music 
Licensing  Act  of  1998,  violates  Article 
9(1)  of  the  TRIPS  Agreement,  which 
incorporates  articles  1  to  21  of  the  Berne 
Convention  for  the  Protection  of  Literary 
and  Artistic  Works  (the  "Berne 
Convention").  More  specifically,  the  EC 
alleges  that  section  110(5)  is 
inconsistent  with  Articles  11(1)  and 
llbis(l)  of  the  Berne  Convention  which 
grants  authors  of  literary  and  artistic 
works,  including  musical  works,  certain 
exclusive  rights.  Section  110(5)  provides 
imder  subparagraph  (A)  that  the 
communication  of  a  transmission 
embodying  a  performance  or  display  of 
a  work  by  the  public  reception  of  the 
transmission  on  a  single  receiving 
apparatus  of  a  kind  commonly  used  in 
private  homes  is  not  an  infiingement  of 
copyright  unless  a  direct  charge  is  made 
to  see  or  hear  the  transmission,  or  the 
transmission  thus  received  is  further 
transmitted  to  the  public.  Subparagraph 
(B)  of  section  110(5)  provides  that, 
under  certain  conditions  relating,  inter 
alia,  to  the  size  of  the  establishment  and 
the  number  of  loudspeakers  or 
audiovisual  devices,  the  communication 
by  an  establishment  of  a  transmission  or 
retransmission  embodying  a 
performance  or  display  of  a 
nondramatic  musical  work  intended  to 
be  received  by  the  general  public, 
originated  by  a  licensed  radio  or 
television  broadcast  station,  is  not  an 
infringement  of  copyright. 


Public  Comment:  Requirements  for 
Submissions  - 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  in  this  dispute.  Comments 
must  be  in  EngUsh  and  provided  in 
fifteen  copies  to  Sandy  McKinzy  at  the 
address  provided  above.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  submitting  person. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  the  USTR  to  be 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2155(g)(2)).  If  the  submitting 
person  believes  that  information  or 
advice  may  qualify  as  such,  the 
submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  the  USTR 
will  maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW..  Washington,  DC  20508.  The  public 
file  will  include  a  Usting  of  any 
comments  received  by  the  USTR  from 
the  public  with  respect  to  the 
proceeding;  the  U.S.  submissions  to  the 
panel  in  the  proceeding,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  parties  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/D-160,  United 
States— Section  110(5)  of  the  l'  S. 
Copyright  Act)  may  be  made  bv  calling 
Brenda  Webb,  (202)  395-6186.' The 
USTR  Reading  Room  is  open  to  the 
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public  from  9:30  a.in.  to  12  noon  and  1 
p.m.  to"*  p.m.,  Monday  through  Friday. 
A.  James  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

[FR  Doc.  99-13557  Filed  5-27-99;  8:45  am] 

BUJJNC  CODE  3190-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 
[Summary  Notice  No.  PE-99-13] 

Petitions  for  Exemption;  Suitimary  of 
Petitions  Receiving;  Disposition  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  Jime  21, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adininistration  ,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  276-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  May  24, 
1999. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  28S34. 

Petitioner:  LifePort,  Inc.  

Section  of  the  FAR  Affected:  14  CFR 
25.562  and  25.785(b). 

Description  of  Relief  Sought:  To 
exempt  LifePort,  Inc.,  from  the 
requirement  of  14  CFR  25.562  and  14 
CFR  25.785(b)  to  permit  certification  of 
medical  stretchers  for  transport  of 
persons  whose  medical  condition 
dictates  such  accommodations  on  the 
Dassault  Model  Falcon  2000. 

Docket  No.:  29435. 

Petitioner:  Point  Adventure  Lodge  and 
Iliamna  Air  Guides.  

Section  oftiie  FAR  Affected:  14  CFR 
135.267(f). 

Description  of  Relief  Sought:  To 
permit  LAG  to  realign  its  calendar 
quarters  by  1  month  from  quarters 
ending  in  Jime  30  and  September  30,  to 
quarters  ending  in  July  31  and  October 
31,  respectively,  to  meet  the  flight 
crewmember  rest  requirements  of  14 
CFR  135.267(f). 

Docket  No.:  2M71. 

Petitioner:  Terry  L.  Florie. 

Section  of  the  FAR  Affected:  14  CFR 
61.213(a)(3). 

Description  of  Relief  Sought:  To 
permit  Mr.  Florie  to  be  eligible  for  a 
ground  instructor  certificate  or  rating 
without  passing  the  knowledge  test  on 
the  fundamentals  of  instructing  required 
by  14  CFR  61.213(a)(3). 

Docket  No.:  29500. 

Petitioner:  Alaska's  Enchanted  Lake 
Lodge,  Inc.  

Section  of  the  FAR  Affected:  14  CFR 
135.267(0. 

Description  of  Relief  Sought:  To 
permit  AELL  to  adjust  its  calendar 
quarters  by  1  month  from  quarters 
ending  in  Jime  30,  to  quarters  ending  in 
July  31,  as  to  allow  AELL  pilots  to  meet 
the  flight  crewmember  rest  requirements 
of  14  CFR  135.267(f). 

Docket  No.:  29503. 

Petitioner:  Delta  Afr  Lines,  Inc.  

Section  oftiie  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought:  To 
permit  Etelta  to  continue  to  operate  its 
Lockheed  L-1011  TriStar  and  Boeing 
Model  727  afrcraft  sched\iled  to  be 


retired  from  service  before  the  August 
20,  2001,  compliance  deadline  for 
installation  of  digital  flight  data 
recorders  (DFDRs),  without  installing 
the  approved  DFDRs  at  the  next  heavy 
maintenance  check  for  those  aircraft 
after  August  18, 1999. 

Docket  No.:  29534. 

Petitioner:  Freshwater  Adventure,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
91.323(b)(4). 

Description  of  Relief  Sought:  To 
permit  HVA  to  operate  its  Grumman 
Goose  G-21A  amphibian  aircraft  at  a 
weight  that  is  in  excess  of  that  airplane's 
maximiun  certificated  weight. 

Dispositons  of  Petitions 

Docket  No.:  26936. 

Petitioner:  Woods  Afr  Fuel,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WAF  to  operate 
certain  aircraft  without  complying  with 
the  zero  fuel  and  landing  wei^t 
requirements  of  the  operating 
limitations  prescribed  for  the  afrcraft  in 
the  FAA-approved  flight  manual. 
Grant,  5/7/99,  Exemption  No.  6892 
[FR  Doc.  99-13641  Filed  5-27-99;  8:45  am] 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
99-03-C-OO-PLB  To  ImposeAlse  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Clinton  County 
Airport,  Pittsburgh,  NY 

AGENCY:  Federal  Aviation 
Admuiistration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose/u$e  the  revenue 
firom  a  PFC  at  Clinton  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  Jime  28, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following- 
address:  New  York  Airports  District 
Office,  600  Old  Country  Road,  Suite 
446,  Garden  Qty,  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  mailed  or  delivered  to  Mr.  Ralph  L. 
Hensel,  Airport  Manager:  Clinton 
County  Airport,  11  Airport  Road,  Suite 
101,  Plattsburgh,  New  York  12901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  conunents 
previously  provided  to  the  County  of 
Clinton  imder  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Levine,  Airport  Engineer,  New 
York  Airports  District  Office,  600  Old 
Coimtry  Road,  Suite  446,  Garden  City, 
New  York,  (516)  227-3807.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose/ 
use  the  revenue  from  a  PFC  at  Clinton 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Oinnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  May  12, 1999.  the  FAA 
determined  that  the  application  to 
impose/use  the  revenue  from  a  PFC 
submitted  by  the  Coimty  of  Clinton  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  10, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-03-C-OO- 
PLB. 

Level  of  the  proposed  PFC:  $3.00 

Pmposed  charge  effective  date:  July  1, 
1999 

Proposed  charge  expiration  date:  May 
1, 2001 

Total  estimated  PFC  revenue:  $63,764 

Brief  description  of  proposed 
project(s): 

— Obstruction  Evaluation  &  Aerial 

Mapping 
— Airport  Master  Plan  Update 
— Off  Airport  Obstruction  Removal 

(Phase  I) 
— Easement  Acquisition 
— Off  Airport  Obstruction  Removal 

(Phase  n) 
— ^Terminal  Expansion  &  Renovations 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi  and 
charter  operators  (ATCO)  filing  DOT 
Form  1800-31. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
Fitzgerald  Federal  Building  #111, 


Airports  Division,  AEA-610,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Coimty  of 
Clinton. 

Issued  in  GardenQty,  New  York  on  May 
17,1999. 

Philip  Brito, 

Manager,  New  Yoric  Airports  District  Office, 
Eastern  Region. 

[PR  Doc.  9&-13642  Filed  5-27-99;  8:45  am] 

nUJNQ  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  AdministFation 

Environmental  Impact  Statement:  Clear 
Creek  County,  Colorado 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent  and  public 
scoping  meetings. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  than  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed 
transportation  project  for  transportation 
improvements  and  alternatives  analysis 
of  Interstate  70  (1-70)  from  Empire 
Junction  to  the  top  of  Floyd  Hill  at  the 
Highland  Hills  Interchange  in  Clear 
Creek  Coimty,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Sands,  FHWA  Colorado  Division, 
555  Zang  Street,  Room  250,  Denver,  CO 
80228,  Telephone:  303/969-6730, 
extension  362. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  23,  Code  of  Federal  Regulations, 
Part  771,  Environmental  Impact  and 
Related  Procedures  (40  CFR  1501.7),  the 
FHWA,  in  cooperation  with  the 
Colorado  Department  of  Transportation 
(CDOT),  will  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  for  proposed  transportation 
improvements  and  alternatives  analysis 
of  1-70  from  Empire  Junction  to  the  top 
of  Floyd  Hill  in  Clear  Creek  County, 
Colorado.  The  proposed  improvement 
would  involve  the  reconstruction  of  all 
or  parts  of  the  existing  1-70  corridor  (as 
described  above)  for  a  distance  of 
approximately  sixteen  miles.  The  EIS 
will  evaluate  the  No-Action  and  Build 
altematives(s)  on  this  1-70  corridor  and 
determine  the  estimated  costs  and 
potential  impacts  associated  with  each. 
A  Major  Investment  Study  (MIS)  was 
performed  by  CDOT  in  1998  to  evaluate 
solutions  for  the  mobility  and 


congestion  problems  in  the  1-70 
corridor  from  the  interchange  of  1-70 
and  C-470  in  Jefferson  County, 
Colorado,  west  bound  to  Glenwood 
Springs,  Colorado.  The  MIS 
recommended  a  vision  incorporating 
futuristic  thinking  over  a  fifty-year 
planning  horizon.  In  order  to  minimize 
highway  improvements,  the  vision 
emphasizes  changing  travel  behavior 
and  preservation  of  the  enviromnental 
character  of  the  corridor.  This  EIS  is  a 
direct  result  of  the  recommendations 
detailed  in  the  MIS. 

The  proposed  improvements  resulting 
from  the  MiS  are  considered  necessary 
to  provide  for  increased  safety,  existing 
traffic  demand,  and  projected  future 
travel  demand.  Alternatives  which  may 
be  evaluated  include:  (1)  improved  four 
lane  roadway  typical  sections,  (2) 
standard  six  lane  roadway  section,  (3) 
non-standard  six  lane  roadway  section, 
(4)  Twin  Tunnel  (MP  242) 
modifications,  (5)  interchange 
improvements,  (6)  an  envelope  for  the 
preservation  of  Fixed  Guideway  Transit 
(FGT)  system,  (7)  intermodal  transfer 
centOT(s),  (8)  Transportation  System 
Management  (TSM)  measures.  (9)  curve 
smoothing  to  increase  the  interstate 
design  geometries,  and  (10)  No-Action. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  written  comments, 
suggestions  or  questions  should  be 
directed  to  the  FHWA  at  the  address 
provided  above  or  directed  to:  Ms. 
Cecelia  Joy,  Planning  and 
Environmental  Manager,  Colorado 
Department  of  Transportation-Region  1, 
18500  East  Colfax  Avenue,  Aurora, 
Colorado  80011,  Telephone:  303/757- 
9112. 

All  significant  social,  economic,  and 
environmental  impacts  of  the  proposed 
alternatives  carried  through  the  EIS 
process  will  be  evaluated.  Depending 
upon  the  alternatives  under  study, 
impacts  to  be  evaluated  may  include 
safety  and  mobility,  visual,  social, 
historic,  cultural  and  archaeological 
resources,  local  economy,  Section  4(f) 
and  Section  6(f)  issues,  noise,  wetlands, 
threatened  and  endangered  wildlife 
species,  animal  migration,  water 
resources,  floodplains,  hydrology, 
geology,  air  quality,  and  potential 
contaminant  sources  (hazardous 
wastes).  Depending  upon  the  preferred 
alternative  and  the  associated  impacts  of 
that  alternative,  construction-related 
impacts  and  secondary  and  cumulative 
impacts  may  also  be  evaluated. 
Subsequently,  mitigation  of  any 
significant  adverse  impacts  would  be 
developed  in  the  EIS  for  that  alternative. 
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In  accordance  with  the  National 
Environmental  Policy  Act,  the  Draft  EIS 
will  be  prepared  with  required 
engineering  design  and  environmental 
studies.  These  studies  are  necessary  to 
propose  a  preferred  alternative  and  to 
complete  the  docvunent.  After  its 
publication,  the  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comments,  and  a  public  hearing 
will  be  held.  On  the  basis  of  the  Draft 
EIS  and  the  comments  received,  a 
preferred  alternative  will  be  selected 
and  preparation  of  the  Final  EIS  and 
Record  of  Decision  will  proceed. 

FHWA,  CDOT  and  other  local 
agencies  invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  in  the 
EIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  proposed 
alternatives.  Information  describing  the 
purpose  of  the  project,  the  proposed 
alternatives,  the  areas  to  be  evaluated, 
the  citizen  involvement  program,  and 
the  preliminary  project  schedule  will  be 
available.  These  scoping  materials  may 
be  requested  by  contacting  Ms.  Cecelia 
Joy  at  the  address  and  phone  number 
above.  Scoping  comments  may  be  made 
verbally  or  in  writing  to  Ms.  Joy  and  at 
future  public  meetings.  Refinements  to 
scoping  will  continue  through 
coordination  with  affected  parties, 
organizations,  federal,  state  and  local 
agencies  and  one-on-one  meetings. 

Information  describing  the  status  of 
the  project  and  soliciting  comments  will 
be  sent  to  appropriate  Federal,  State, 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  an  interest  in  this  proposal. 

The  public  will  receive  notices  on 
location  and  time  of  future  meetings  and 
public  hearings  through  newspaper 
advertisements  and  other  means. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  If 
you  wish  to  be  placed  on  the  mailing 
list  to  receive  further  information  as  the 
project  develops,  contact  Ms.  Cecelia 
Joy  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program) 


Issued  on:  May  18, 1999. 
Ronald  A.  Speral, 

Environmental/ROW  Manager,  Colorado 
Division,  Federal  Highway  Administration, 
Lakewood,  Colorado. 
[FR  Doc.  99-13610  Filed  5-27-99;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docltet  No.  NHTSA-99-5014;  notice  2] 

Bridgestone/Firestone,  Inc.;  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Bridgestone/Firestone,  Inc. 
(Bridgestone)  determined  that  certain 
tires  manufactured  in  1998  of  various 
sizes  and  brands  are  not  in  full 
compliance  with  49  CFR  571.119, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  "New  pneumatic  tires 
for  vehicles  other  than  passenger  cars," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports." 
Bridgestone  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safely. 

Although  the  applicant  stated  this 
was  a  noncompliance  with  FMVSS  No. 
119,  NHTSA  considers  this  to  be  a 
noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
109,  New  pneumatic  tires.  On  March  2, 
1999,  the  agency  received  a  letter  from 
Bridgestone  concurring  that  the  relevant 
standard  is  indeed  FMVSS  No.  109. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  February  15, 1999,  in  the 
Federal  Register  (64  FR  6937).  NHTSA 
received  no  comments  on  this 
application  during  the  30-day  comment 
period. 

Paragrph  S4.3.2  of  FMVSS  No.  109 
requires  each  tire  to  be  marked  in 
accordance  with  Part  574,  Tire 
Identification  and  Recordkeeping.  If  a 
tire  lacks  this  correct  information,  it 
fails  to  comply  with  FMVSS  No.  109 
and  is  subject  to  the  notification  and 
remedy  requirements  of  Chapter  301, 
unless  exempted  pursuant  to  49  U.S.C. 
30118(d)  and  30120(h)  on  grounds  of 
inconsequentiality. 

On  December  12, 1998,  Bridgestone 
produced  approximately  1,389  tires 
with  an  incorrect  date  code.  The 
affected  tires  were  marked  incorrectly 
with  a  date  code  of  "509,"  instead  of  the 
correct  date  code  of  "508."  The  tires 


were  manufactured  at  Bridgestone's 
Oklahoma  City  Plant. 

Bridgestone  supports  its  application 
for  inconsequential  noncompliance  by 
stating  that  all  of  the  tires  manufactured 
in  the  affected  sizes  and  brands  meet  all 
the  agency's  requirements,  except  the 
correct  date  code.  The  purpose  of  the 
date  code  is  to  identify  a  tire  so  that,  if 
necessary,  the  appropriate  action  can  be 
taken  in  the  interest  of  public  safety — 
such  as,  a  safety  recall  notice. 

The  agency  believes  that  in  the  case 
of  a  tire  labeling  noncompliance,  the 
true  measure  of  its  inconsequentiality  to 
motor  vehicle  safety  is  whether  the 
mislabeling  would  affect  the 
manufacturer's  ability  to  locate  them,  if 
the  tires  were  to  be  recalled  for  a 
performance-related  noncompliance. 
Bridgestone  has  stated  that  it  will 
include  the  509  code  in  any  future  recall 
of  tires  manufactured  in  its  Oklahoma 
City  plant  during  the  50th  week  of  1998. 
In  addition,  the  tires  meet  all  of  the 
agency's  safety  performance 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  granted,  and  the 
applicant  is  exempted  fi'om  providing 
the  notification  of  the  noncompliance 
that  is  required  by  49  U.S.C.  30118,  and 
from  remedying  die  noncompliance,  as 
required  by  49  U.S.C.  30120. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  May  25, 1999. 
L.  Roliert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-13645  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  4910-S9-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Doclcet  No.  RSPA-99-5143  (Notice  No.  99- 
7)1 

Hazardous  Materials  Transportation 
Advisory;  Year  2000  (Y2iq  Convereion 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Year  2000  (Y2K)  enforcement 
policy  advisory  notice. 

SUMMARY:  Because  many  elements  of  the 
nation's  transportation  system  rely  on 
computers,  computerized  equipment, 
and  electronic  databases,  the  year  2000 
may  see  potential  problems  and 
disruptions  that  could  have  an  adverse 


impact  on  transportation  safety  or  result 
in  unnecessary  delays  and  additional 
costs.  RSPA  believes  that  most,  if  not 
all,  of  these  potential  problems  and 
disruptions  may  be  avoided  by  taking 
relatively  simple  steps  to  determine 
whether  currently  operating  computer 
systems  will  misinterpret  the  year  "00" 
as  1900,  rather  than  2000.  The  piurpose 
of  this  notice  is  to  advise  persons 
performing  functions  subject  to  the 
Hazardous  Materials  Regulations  (HMR) 
that  RSPA  does  not  intend  to  reduce 
civil  penalties  for  violations  of  the  HMR 
or  withdraw  notices  of  probable 
violation,  unless  the  responsible  party  is 
able  to  demonstrate  a  timely  and 
appropriate  level  of  effort  to  identify 
and  prevent  such  occurrences.  This 
notice  also  provides  information  on  Y2K 
resources. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  J.  O'Connell,  Jr.,  (202)  366-4700. 
Office  of  Hazardous  Materials 
Enforcement  or  Mr.  Edward  H. 
Bonekemper,  III,  (202)  366-4400,  Office 
of  the  Chief  Coimsel,  Research  and 
Special  Programs  Administration. 
SUPPLEMENTARY  INFORMATION: 
Background.  The  Year  2000  (Y2K)  issue 
arises  because  a  number  of 
computerized  functions  require 
recognition  of  a  specific  year,  day,  and 
time,  but  many  computers  (including 
computerized  equipment)  recognize 
only  the  last  two  digits  of  a  year's  date 
(i.e.,  1998  is  98;  2000  is  00).  Therefore, 
when  the  calendar  changes  to  the  year 
2000,  some  computers  and  some 
equipment  with  an  embedded  computer 
chip,  may  have  difficulty  interpreting 
the  correct  date.  They  may  interpret  the 
year  to  be  1900  or  some  other  year.  As 
a  result,  some  computers  and  equipment 
containing  embedded  computer  chips 
may  be  imable  to  function  properly. 
Others  may  continue  to  operate,  but 
erroneously,  while  others  simply  may 
stop  and  need  to  be  restarted.  Some 
systems  may  create  data  that  look 
correct,  but  in  reality  contain  errors, 
while  other  systems  may  continue  to 
operate  correctiy. 

In  addition,  some  technical  experts 
warn  that  certain  computer-related 
systems  may  have  trouble  functioning 
properly  on  more  than  a  dozen  other 
dates  arising  over  the  next  two  years. 
For  example,  the  digital  representation 
of  September  9, 1999,  9/9/9»("fbur 
9s"),  may  be  interpreted  as  the  end  of 
a  file  or  infinity,  and,  thus,  may  have 
unintended  consequences.  This  policy 
statement  also  encompasses  concerns 
over  computer-related  testing  problems 
that  may  arise  as  a  result  of  any  of  the 
dozen  or  more  dates.  Together,  these 
dates  are  referred  to  as  "Y2K." 
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Enforcement  policy.  Under 
delegations  from  the  Secretary  of 
Transportation,  RSPA  has  broad 
authority  to  issue  and  enforce  rules  and 
regulations  governing  the  safe 
transportation  of  hazardous  materials 
(49  CFR  Part  1)  (49  U.S.C.  §  5101  et 
seq.).  RSPA  shares  enforcement  . 
authority  of  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180)  with  DOT'S  four  modal 
administrations  (U.S.  Coast  Guard, 
Federal  Aviation  Administration. 
Federal  Highway  Administration,  and 
Federal  Railroad  Administration).  RSPA 
has  primary  enforcement  jurisdiction  in 
regard  to  the  manufacture,  fabrication, 
marking,  maintenance,  reconditioning, 
repair,  testing,  or  retesting  of  any 
packaging  which  is  represented, 
marked,  certified,  or  sold  for  use  in  the 
transportation  of  hazardous  materials, 
including  any  United  Nations  standard 
or  DOT  specification  or  exemption 
packaging  (except  with  respect  to 
modal-specific  bulk  containers,  which 
are  the  responsibility  of  the  applicable 
modal  administration).  RSPA  also  has 
jurisdiction  over  any  violation  of  an 
exemption  or  approval  issued  imder 
Federal  hazardous  materials 
transportation  law,  and  over  any  offerer 
of  any  hazardous  material  for 
transportation  in  a  packaging  other  than 
a  modal-specific  bulk  packaging. 

Under  subpart  D  of  part  107,  Titie  49, 
Code  of  Federal  Regulations,  a 
respondent  in  a  RSPA  civil  penalty 
action  may  propose  a  compromise  to  a 
notice  of  probable  violation  or  may 
request  a  formal  administrative  hearing, 
RSPA's  Chief  Counsel,  in  consultation 
with  the  Associate  Administrator  for 
Hazardous  Materials  Safety,  has 
discretion  to  reduce  proposed  civil 
penalties  or  dismiss  the  notice  of 
probable  violation  when  the  respondent 
presents  evidence  justifying  mitigation 
or  dismissal. 

RSPA's  Chief  Coimsel,  in  consultation 
with  RSPA's  Associate  Administrator 
for  Hazardous  Materials  Safety,  will  not 
reduce  a  proposed  civil  penalty,  dismiss 
a  violation,  or  withdraw  the  notice  of 
probable  violation  if  the  proposed 
violation  is  based  on  a  Y2K-related 
equipment  or  process  malfunction 
unless  the  responsible  party  is  able  to 
demonstrate  an  appropriate  level  of 
effort  to  avoid  a  Y2K  problem  prior  to 
the  occurrence  of  the  violation. 

Emphasis  on  Testing.  RSPA  strongly 
urges  all  persons  performing  functions 
subject  to  the  HMR  to  test  their 
computer  systems  for  Y2K  vulneraBility, 
and  to  establish  contingency  plans 
should  Y2K  problems  result  in  critical 
functions  shutting  down  or 
malfunctioning.  Public  safety  requires 


compliance  with  the  HMR.  The 
regulated  community,  therefore,  must 
take  appropriate  steps  necessary  to 
anticipate  and  resolve  potential  safety 
compliance  problems  that  may  result 
fitjm  Y2K-related  problems.  In  an  effort 
to  ensure  timely  compliance,  RSPA's 
intent  in  adopting  this  enforcement 
policy  is  to  promote  the  necessar}'  and 
early  testing  of  computer  systems.  RSPA 
is  committed  to  encouraging  and 
enforcing  full  adherence  to  safety 
requirements  regardless  of  potential 
Y2K-related  problems. 

Examples  of  potential  Y2K-related 
problems  that  may  lead  to 
noncompliance  with  requirements  of 
the  HMR  include  the  following: 

•  Packaging  fabrication  machinery 
that  may  produce  containers  intended 
for  use  in  hazardous  materials 
transportation  service  that  do  not 
conform  to  specifications; 

•  Packaging  testing  equipment  that 
may  produce  erroneous  data  concerning 
a  container's  ability  to  meet  standards; 

•  In-house  telephone  switching 
equipment  that  may  mis-route  calls 
made  to  an  emei^ency  response 
telephone  number  for  use  in  event  of  an 
emei^ency  involving  a  hazardous 
material; 

•  Failure  of  a  remote  terminal  to 
inunediately  access  a  record  that  is 
permitted  to  be  maintained  at  a  party's 
principal  place  of  business;  and 

•  Use  of  non-Y2K  compliant 
electronic  data  bases  that  track  due 
dates,  including  those  addressing — 

1.  Requalification  of  compressed  gas 
cylinders. 

2.  Renewal  of  hazardous  materials 
training  for  hazmat  employees,  and 

3.  Renewals  for  certain  exemptions, 
approvals  or  registrations  issued  under 
the  HMR. 

Y2K  Information  Resources.  As  part  of 
its  efforts  to  avoid  transportation  safety 
related  problems  arising  tram  Y2K, 
RSPA's  hazardous  materials  safety 
internet  site,  (http://hazmat.dot.gov/ 
y2k.htm)  contains  information,  and 
links  to  sites  on  the  worldwide  web, 
that  persons  subject  to  requirements  of 
the  HMR  may  find  useful  to  the 
identification  of  potential  problems  and 
strategies  for  resolving  those  problems. 

Issued  in  Washington.  D.C.  on  May  24, 
1999. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Elaine  E.  Joost, 

Acting  Chief  Counsel. 

[FR  Doc.  99-13644  Filed  5-27-99:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

summary:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c).  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 


completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW.  Washington,  DC 
20590-0001.  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  firom 
applicant. 

2.  &ctensive  public  comment  imder 
review. 

3.  Application  is  technically  very 
complex  and  is  of  significant  impact 

New  Exemption  Applications 


or  precedent-setting  and  requires 
extensive  analysis. 

4.  Staff  review  delayed  by  other  priority 
issues  or  voliune  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — ^New  application. 

M — Modification  request. 

PM — ^Party  to  application  with    . 
modification  request. 

Issaed  in  Wasliington,  DC.  on  May  24, 
1999. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application 


11699-N 
11767-N 
11817-N 
11862-N 
11894-N 
11927-N 
11934-N 
12001-N 
12020-N 
12029-N 
12032-N 
12033-N 
12051-N 
12064-N 
12071-N 
12072-N 
12106-N 
12123-N 
12125-N 
12126-N 
12130-N 
12142-N 
12144-N 
12146-N 
12148-N 
12156-N 
12158-N 
12164-N 
12166-N 
12171-N 
12173-N 
12181-N 
12183-N 
12187-N 
12191-N 
12194-N 
12203-N 
12205-N 


Applicant 


GEO  Specialty  Chemicals  Bastrop,  LA  

Ausimont  USA,  Inc.,  Thorofare,  NJ  

FIBA  Technologies,  Inc.,  Westtx)ro,  MA  

The  BOC  Group  Murray  Hill,  NJ 

Quicksilver  Fitjerglass  Manufacturing  Ltd.,  Strome,  Alberta,  CN 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

UtiliCorp  United,  Inc.,  Omaha,  NE 

Albemarle  Corporation  Baton  Rouge,  LA 

Rhone-Poulenc,  Inc.,  Shelton,  CT 

NACO  Technologies  Lombard,  IL 

Physical  Acoustics  Quality  Services  Lawrenceville,  NJ  

PPG  Industries,  Inc.,  Pittsburgh,  PA  ^. 

General  American  Transportation  Corporation  Chicago,  IL 

Occident  Chemical  Corp.,  Webster,  TX 

Pennwalt  India  Limited  Worti,  Mumbai,  IN  

Consani  Engineering  (PTY)  Limited  Cape  Province,  RA 

Air  Liquide  America  Corporation  Houston,  TX  

Eastman  Chemical  Co.,  Kingsport,  TN 

Mayo  Foundation  Rochester,  MN 

LaRoche  Industries  Inc.,  Atlanta,  GA  

FIBA  Technologies,  Inc.,  Westboro,  MA  

Aristech  Chemical  Corp.,  Pittsburgh,  PA 

Sea-Land  Seroice,  Inc.,  Chariotte,  NC  

Luxfer  Gas  Cylinders  Riverside,  CA ..... 

Eastman  Kodak  Company  Rochester,  NY  

Columbia  Falls  Aluminum  Co.,  Columbia  Falls,  MT 

Hickson  Corporation  Conley,  GA 

Rhodia  Inc.,  Shelton,  CT  

Dow  Coming  Corp.,  Midland,  Ml  

Arichell  Technotogies,  Inc.,  West  Newton,  MA  

ARCO  Alaska,  Inc.,  Anchorage,  AK  

Aristech  Pittsburgh,  PA 

Connecticut  Yankee  Atomic  Power  Co.,  East  Hampton,  CT  .... 

Sexton  Can  Co.,  Inc.,  Cambridge,  MA 

Van  Hod  N,V.  Belgium 

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA  

Celanese  Ltd.,  Dallas,  TX 

Independent  Chemk^al  Corp.,  Glendale,  NY  


Reason  for 
delay 


4 

4 

1.4 

4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 


Estimated  date 
of  completion 


06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
06/30/1999 
07/31/1999 
07/31/1999 
07/31/1999 
06/30/1999 
06/30/1999 
07/31/1999 
07/31/1999 
07/31/1999 
07/31/1999 
07/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 
08/31/1999 


MODIFICATIONS  TO  EXEMPTIONS 


Application  No. 


4354-M  . 
9266-M  . 
9419-M  . 
10677-M 


Applicant 


U.S.  Department  of  Defense  (MTmC),  Falls  Church,  VA 

PPG,  Industries,  Inc.,  Pittsburgh,  PA  

ERMEWA,  Inc..  Houston,  TX 

FIBA  Technologies,  Inc.,  WesttxKO,  MA  

Suunto  USA,  Carisbad.  CA  


Reason  for 
delay 


Estimated  date 
of  completion 


07/31/1999 
07/31/1999 
06/30/1999 
06/30/1999 
06/30/1999 
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Modifications  to  Exemptions— Continued 


Application  No. 


10929-M 
11173-M 
11327-M 
11379-M 
11769-M 
11984-M 
12013-M 


Applicant 


Consolidated  Rail  Corporation.  Philadelphia,  PA 

Olin  Corporation,  Nonwalk,  Ct 

Phoenix  Services  Limited  Partnership,  Pasadena,  MD 

TRW  Vehicle  Safety  Systems,  Inc.,  Washington,  Ml  

HCI  USA  Distribution  Co.,  Inc.,  Innne,  Ca 

United  Parcel  Service  Company.  Louisville,  KY 

HCI  USA  Distribution  Companies,  Incorporated  Irvine,  CA 


Reason  for 
delay 


Estimated  date 
of  completion 


06/30/1999 
06/30/1999 
07/31/1999 
06/30/1999 
07/30/1999 
07/31/1999 
07/31/1999 


[FR  Doc.  99-13568  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  491 0-60-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency;  Office  of  Thrift  Supervision; 
Federal  Reserve  System;  Federal 
Deposit  Insurance  Corporation 

Submission  for  0MB  Review; 
Comment  Request 

AGENOES:  Office  of  the  Comptroller  of 
the  Currency  (OCC)  and  Office  of  Thrift 
Supervision  (OTS),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (PRA),  the  OCC, 
OTS,  FDIC,  and  FRB  (Agencies)  are 
soliciting  conunents  concerning  their 
extension  of  the  currently  approved 
information  collections  contained  in 
their  respective  Community 
Reinvestment  Act  (CRA)  regulations. 
DATES:  Conunents  should  be  submitted 
by  July  27, 1999. 

ADDRESSES:  Comments  should  be 
directed  as  follows: 

OCC:  Communications  Division, 
Attention:  Paperwork  Docket  No.  1557- 
0160,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 
Comments  are  available  for  inspection 
and  photocopying  at  250  E  Street,  SW, 
Washington,  DC. 

OT5;  Manager,  Dissemination  Branch, 
Information  Management  and  Services 
Division,  Office  of  Thrift  Supervision, 
Attention  1550-0012, 1700  G  Street 
NW,  Washington,  DC.  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street  NW,  lower  level, 
from  9:00  a.m.  to  5:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 


FAX  number  (202)  906-7755,  or  to  (202) 
906-6956  (if  comment  exceeds  25 
pages).  Send  e-mails  to 
public.info@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  1700  G  Street  NWA-om 
9:00  a.m.  to  5:00  p.m.  on  business  days. 

FRB;  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20551.  Additionally, 
comments  may  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  seciuity 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  received  may  be 
inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.14(a). 

FDIC:  Steven  F.  Hanft,  Assistant 
Executive  Secretary  for  Regulatory 
Analysis,  Attention:  Comments/QIA, 
Federal  Deposit  Insurance  Corporation, 
Room  4001B,  550  17th  Street.  NW, 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-4001B, 
1776  F  Street,  NW,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  Comments  may  be  sent 
through  facsimile  to  (202)  898-3838  or 
by  the  Internet  to: 
C0MMENTS@FDIC.GOV. 

OMB:  In  addition,  copies  of  comments 
should  be  sent  to  the  OMB  desk  officer 
for  the  Agencies:  Alexander  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 


OCC:  Jessie  Gates  or  Camilla 
Dickerson,  (202)874-5090,  Legislative 
and  Regulatory  Activities  Division 
(1557-0160),  Office  of  the  Comptroller 
of  the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

OTS:  Mary  Rawlings-Milton,  (202) 
906-6028,  Manager.  Records 
Management  Branch,  Information 
Management  and  Services,  (1550-0012), 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW,  Washington,  DC  20552. 

FRB:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson,  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Secretary,  Federal  E)eposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Background 

Introduction 

The  PRA  (44  U.S.C.  3501  et  seq.) 
requires  that  an  agency  receive  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  of  an  information 
collection  that  is  subject  to  the  PRA 
before  the  agency  may  collect  the 
information.  To  obtain  OMB  approval 
for  collections  of  information  contained 
in  rules,  an  agency  must  publish  initial 
estimates  in  the  Federal  RegiMer  of  the 
burden  that  likely  will  be  imposed  by  a 
given  information  collection  and  invite 
comments  on  their  accuracy.  The 
agency  is  then  required  to  prepare 
revised  estimates,  if  necessary,  taking 
the  comments  into  consideration  and 
publish  a  second  Federal  Register 
notice.  At  the  time  of  the  second 
publication,  the  agency  also  submits  to 
OMB  a  request  for  approval  of  the 
information  collection.  If  OMB 
determines  that  the  information 
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collection  satisfies  the  relevant  criteria,' 
it  will  approve  the  collection.  Approval 
typically  lasts  for  three  years,  after 
which  an  agency  must  obtain  a  renewal 
of  the  0MB  approval  by  going  through 
the  same  steps  outlined  above  if  it 
wishes  to  continue  collecting  the 
information. 

The  Agencies  have  submitted  a  joint 
request  to  OMB,  piusuant  to  the  PRA,  to 
renew  approval  of  the  information 
collections  in  their  regulations 
implementing  the  CRA  (12  U.S.C.  2901 
etseq.).  The  CRA  regulations  were 
developed  jointly  by  the  Agencies  in  a 
rulemaking  process  that  concluded  with 
the  issuance  of  final  regulations  in  1995. 
See  Comni|mity  Reinvestment  Act 
Regulations.  60  FR  22156  (May  4. 1995). 
The  Agencies  jointly  developed  the 
paperwork  burden  estimates  for  the 
final  rules,  and,  similarly,  hav^  jointly 
developed  the  burden  estimt.       a  this 
notice. 

The  Agencies  have  made  no 
substantive  revisions  to  the  CRA 
regulations  since  the  regulations  were 
adopted  in  1995.  Thus,  there  is  no 
change  to  the  information  collection 
provisions  of  the  CRA  regulations,  and 
the  Agencies'  request  for  OMB  review 
involves  a  reestimate  of  burden  but  no 
change  in  the  underlying  information 
collections. 

The  final  CRA  regulations  issued  in 
1995  were  not  merely  revisions  of  the 
prior  rules,  but  a  new  and 
comprehensive  reworking  of  the 
Agencies'  approach  to  CRA 
implementation.  Therefore,  the  1995 
burden  estimates  were  based  on 
assumptions  and  projections,  rather 
than  on  experience  with  the  information 
collection  provisions  of  the  revised  CRA 
regulations.  The  Agencies  have 
reevaluated  the  burden  associated  with 
the  CRA  regulations  based  on  their 
experience  in  administering  the 
regulations,  changes  in  the  number  and 
business  strategies  of  reporting 
institutions,  and  the  comments  received 
as  part  of  the  process  for  obtaining  an 
extension  of  OMB 's  approval  of  the 
information  collections. 

•  As  a  result  of  this  analysis,  the 
Agencies  have  concluded  that  large 
banks  and  thrifts  ^ — generally. 


'  To  be  approved,  an  information  collection  must: 
be  the  least  burdensome  necessary  for  the  proper 
performance  of  the  agency's  functions  to  comply 
with  legal  requirements  and  achieve  program 
objectives;  not  unnecessarily  duplicate  information 
otherwise  available  to  the  agency:  have  practical 
utility;  and  seek  to  minimize  the  cost  of  the 
collection  to  the  agency  without  shifting 
disproportionate  costs  or  burdens  to  the  public.  See 
5  CFR  Part  1320. 

^The  CRA  regulations  do  not  contain  a  definition 
of  a  large  bank  or  thrift.  They  define  a  small 
institution  as  one  that  "as  of  December  31  of  either 


institutions  with  $250  million  or  more 
in  assets  and  institutions  regardless  of 
asset  size,  that  are  affiliates  of  holding 
companies  with  bank  and  thrift  assets  of 
$1  billion  or  more — spend  significantly 
more  time  geocoding  loans  and 
collecting  and  reporting  optional  loan 
data  than  estimated  in  1995.  The  term 
"geocoding"  means  the  identification  of 
the  census  tracts  or  block  numbering 
areas  and  the  metropolitan  statistical 
areas  (MSAs)  where  applicable,  for 
small  business  and  small  farm  loans, 
outside-MSA  home  mortgage  loans, 
appropriate  affiliate  loans,  and,  in  some 
instances,  consimier  loans.  This 
geocoding  burden  accounts  for  most  of 
the  increase  over  the  Agencies'  1995 
burden  estimates. 

•  The  Agencies'  reestimate  of 
geocoding  burden  has  no  effect  on 
institutions  that  have  assets  of  less  than 
$250  million  and  that  are  not  affiliates 
of  a  holding  company  with  banking  and 
thrift  assets  of  $1  billion  or  more.  These 
institutions,  referred  to  in  this  Notice  as 
"small  institutions,"  are  not  required  to 
geocode.  The  Agencies  continue  to 
estimate  that  the  CRA  regulations 
impose  a  modest  information  collection 
burden  on  small  institutions — an 
average  of  10  burden  hours  per 
institution  per  year. 

•  For  large  institutions,  the  Agencies 
estimate  average  burden  hours,  i.e.,  the 
total  number  of  burden  hours  divided 
by  the  niunber  of  institutions  affected, 
as  follows:  OCC — 612.7  burden  hours 
per  large  institution  per  year;  FRB — 
634.6  burden  hours  per  large  institution 
per  year;  FDIC — 624.3  burden  hours  per 
large  institution  per  year;  and  OTS — 
554.2  burden  hours  per  large  institution 
per  year.  Differences  in  burden  among 
Agencies  result  from  differences  in  the 
number  of  loans  reported  by 
institutions.  Total  burden  hours  for  the 
collection  are  presented,  by  agency,  in 
the  Burden  Estimates  section  of  this 
notice. 

•  As  OMB  requires,  the  Agencies' 
burden  estimates  include  not  only 
burden  hours  associated  with 
mandatory  data  collections,  but  also 
burden  hours  attributable  to  certain  data 
collection,  maintenance,  and  reporting 
activities  that  are  optional  imder  the 
CRA  regulations.  Recordkeeping  for 
consumer  loans  pursuant  to 

§ .42(c)(1)  is  an  example  of  an 

optional  data  collection  and 
maintenance  activity.  If  an  institution 


elects  to  collect  and  maintain  these  data, 
however,  certain  requirements  do  apply. 

Discussion  of  Comments  Received 

Three  of  the  Agencies — the  OCC,  the 
OTS,  and  the  FDIC — published  requests 
for  comment  ou  the  information 
collections  contained  in  the  CRA 
regulations.^  In  light  of  the  comments 
received  by  the  three  Agencies,  and 
since  the  FRB  has  delegated  authority* 
from  OMB  to  review  and  approve 
collections  of  information  subject  to  the 
PRA,  the  FRB  opted  to  delay  publication 
of  its  initial  Federal  Register  notice.  The 
FRB  has  had  full  benefit  of  the  initial 
public  comments  received  by  the  other 
Agencies,  has  reviewed  these 
comments,  and  has  participated  fully  in 
the  development  of  the  burden 
estimates  described  in  this  notice. 

Two  commenters  responded  to  the 
OCC's  and  the  FDIC's  Federal  Register 
notices  of  intent  to  request  that  OMB 
renew  its  approval  of  the  CRA 
information  collections.  One 
commenter,  a  bank  trade  association, 
raised  various  questions  regarding  the 
CRA  regulations,  including  the 
information  collection  requirements. 
The  second  commenter,  a  bank  holding 
company,  raised  issues  involving  the 
factors  used  by  the  Agencies  in 
determining  compliance. 

Authority  To  Collect  Information 

The  bank  trade  association 
commenter  asserted  that  the  CRA  does 
not  authorize  any  data  collection  and 
that  the  information  collection 
requirements  contained  in  the  Agencies' 
CRA  rules  are  imauthorized.  The 
Agencies  carefully  considered  these 
same  assertions  in  connection  with  their 
analysis  of  the  public  comments 
received  during  the  CRA  rulemaking 
process  and  continue  to  disagree  with, 
the  commenter.  First,  the  CRA 
specifically  requires  the  Agencies  to 
issue  regulations  to  carry  out  its 
purposes.  See  12  U.S.C.  2905.  The 
information  collection  and  reporting 
requirements  contained  in  the  CRA 
regulations  are  necessary  to  permit  the 
Agencies  to  carry  out  the  statutory 
directives  regarding  assessment, 
evaluation,  assigning  ratings,  reporting, 
and  consideration  of  performance  in 
connection  with  corporate  applications. 
See  12  U.S.C.  2903,  2906.  Second,  the 
CRA  regulations  are  also  authorized  by 
each  Agency's  general  authority  to 
examine,  supervise,  and  issue 
regulations  governing  banks  and  thrifts. 


of  the  prior  two  calendar  years,  had  total  assets  of 
less  than  $250  million  and  was  independent  or  an 
affiliate  of  a  holding  company  that,  as  of  December 
31  of  either  of  the  prior  two  calendar  years,  had 
total  banking  and  thrift  assets  of  less  than  $1 
billion."  § .12(t)  or  §563e.l2(s). 


'^The  publication  dates  and  Federal  Register 

citations  for  these  notices  are  as  follows:  OCX2:  63 
FR  4692  (Jan.  30.  1998);  OTS:  62  FR  64,908  (Dec. 
9,  1997);  and  FDIC:  63  FR  3324  (  Jan.  22,  1998). 
■•  See  5  CFR  Part  1320  App.  A. 
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See  12  U.S.C.  93a  (CXX:);  1462a,  1463, 
and  1464  (OTS);  1819  (FDIC);  248  (FRB). 
See  also  60  PR  at  22173-74  (preamble 
to  1995  final  regulations  discussing 
need  and  basis  for  infonnation 
coUection). 

Location  of  Small  Business  Loans 

The  bank  holding  company 
commenter  questioned  the  need  for 
information  about  the  location  of  small 
business  loans.  The  commenter  asserted 
that,  imder  the  CRA  regulations,  small 
business  lending  is  evsQuated  primarily 
by  the  size  of  the  loan  and  the  size  of 
the  business.  The  Agencies  evaluate 
small  business  lending  using  these 
factors,  but  they  also  consider  where  the 
borrower  is  located.  This  requirement 
helps  the  Agencies  evaluate  how  an 
institution  helps  to  meet  the  needs  of  its 
entire  community,  including  low-  and 
moderate-income  neighborhoods.  As 
part  of  this  evaluation,  examiners 
consider  the  proportion  of  loans  made 
in  the  institution's  assessment  area,  the 
dispersion  of  loans  throughout  the 
institution's  assessment  area,  and  the 
number  and  amoimt  of  loans  made  in 
areas  of  different  income  categories.  The 
Agencies  have  reduced  the  biirden 
associated  with  this  requirement, 
however,  by  permitting  an  institution  to 
report  the  location  of  a  small  business 
loan  by  either  the  location  of  the 
business  headquarters  or  the  location 
where  the  greatest  proportion  of  the 
proceeds  are  to  be  applied.  See 
"Interagency  Questions  and  Answers 
Regarding  Community  Reinvestment," 
62  FR  23645  {May  3, 1997)  (Q&A  1 
addressing  §_.42(a){3)). 

Other  Issues 

The  bank  holding  company 
conunenter  also  raised  two  general 
concerns  with  the  CRA  regulations. 
First,  noting  that  institutions  must 
classify  income  levels  of  various 
geographies  according  to  the  1990 
census,  the  commenter  urged  the 
Agencies  to  take  into  accoimt 
subsequent  events  that  have  a  material 
adverse  impact  on  a  geography's  income 
level  for  purposes  of  this  classification. 
Although  the  Agencies  rely  on  official 
census  information,  they  also  consider 
subsequent  events  in  an  institution's 
performance  evaluations  in  many 
ways — for  example,  in  the  context  of  an 
institution's  performance  and  through 
annual  updating  of  the  income  levels  of 
the  institution's  individual  borrowers, 
including  the  borrowers  residing  in 
such  a  geography. 

This  commenter  also  remarked  that  • 
when  the  Agencies  evaluate  CRA 
performance,  loans  categorized  as  made 
outside  an  institution's  assessment  area. 


which  may  include  credit  card  loans, 
are  not  evaluated  favorably.  The 
Agencies  note  that  many  out-of-area 
loans,  including  credit  card  loans,  to 
low-  and  moderate-income  individuals 
can  be  considered  favorably  in  a 
performance  evaluation  so  long  as  the 
institution  has  addressed  adequately  the 
needs  of  borrowers  within  its 
assessment  area.  See  id.  at  23632  (Q&A 
4  addressing  § .22(b)(2)  and  (3)). 

Burden  Estimates 

The  bank  trade  association 
commenter  asserted  that  the  Agencies' 
biu'den  estimates  were  too  low,  and 
provided  anecdotal  information 
intended  to  demonstrate  this  point.  The 
Agencies  note  that  the  final  CRA 
regulations  issued  in  1995  were  not 
merely  revisions  of  the  prior  rules,  but 
were  a  new  and  comprehensive 
reworking  of  the  Agencies'  approach  to 
the  CRA.  These  regulations  measure 
institutions'  CRA  performance  using 
criteria  that  vary  with  the  size,  business 
strategy,  and  other  characteristics  of  the 
institution.  As  a  result,  the  1995  burden 
estimates  were  necessarily  based  on 
assumptions  and  projections,  rather 
than  on  actual  experience  with  the 
information  collections  required  by  the 
CRA  regulations.  In  addition,  since  that 
time,  the  number  and  business  strategies 
of  covered  institutions  has  changed. 

To  test  the  continuing  validity  of 
those  assumptions,  the  Agencies  each 
consulted  informally  with  a  number  of 
institutions  of  varying  sizes  about  the 
information  collection  burden  they 
experience  as  a  result  of  the  CRA 
regulations.  These  institutions  provided 
information  useful  to  the  Agencies  in 
imderstanding  the  burden  of  specific 
aspects  of  the  CRA  information 
collections.  However,  the  niunber  of 
institutions  consulted  was  too  small  to 
enable  the  Agencies  to  make  useful 
projections  regarding  CRA  burden 
industry  wide.  Further,  because  of 
differences  in  the  institutions'  size  and 
geographic  locations,  the  range  of 
estimated  biuden  reported  by  the 
institutions  was  extremely  broad.  Thus, 
the  burden  estimates  described  in  this 
notice  are  not  extrapolated  from  the 
information  provided  by  those 
institutions. 

The  burden  estimates  contained  in 
this  notice  were  developed  by  staff  from 
the  Agencies.  They  reviewed  the 
provisions  in  the  regulations  that 
impose  paperwork  burden  and'.arrived 
at  estimates  based  on  the  Agencies' 
experience  in  administering  the  CRA 
regxilations  over  the  past  three  years.  In 
reaching  the  updated  estimates,  the 
Agencies'  staff  considered  both  the 
information  provided  by  the  trade 


association  commenter  and  the 
information  provided  by  the  institutions 
that  were  informally  consulted. 

In  particular,  the  Agencies  have 
concluded  that  large  institutions  are 
spending  substantially  more  time 
geocoding  loans  and  collecting  and 
reporting  optional  loan  data  than  was 
originally  estimated.  The  Agencies' 
initial  estimates  of  burden  for  the  CRA 
regulations  included  two  assumptions: 
First,  that  geocoding  software  would 
significantly  reduce  the  burden  of  the 
geocoding  requirements  for  large 
institutions;  and  second,  that  large 
institutions  would  fully  employ  then- 
existing  geocoding  software  and 
upgrade  their  systems  as  improvements 
to  that  software  were  developed.  Neither 
of  these  assumptions  has  proven  to  be 
accurate.  As  a  result,  the  Agencies 
significantly  increased  their  burden 
estimates  from  those  done  in  1995. 

Although  institutions  do  typically  use 
a  software  program  to  geocode,  portions 
of  the  geocoding  task  must  still  be  done 
manually  for  some  loans.  For  example, 
an  employee  may  need  to  consult 
census  tract  maps  or  street  index  books 
or  place  a  call  to  the  Census  Bureau  if 
the  information  needed  to  geocode  is 
not  included  in  their  software  program. 
Moreover,  it  has  taken  longer  than 
anticipated  for  burden-reducing 
improvements  in  the  software  to  become 
available.  For  example,  the  Federal 
Financial  InstituUcuis  Examination 
Council's  (FFIEC)  improved  data-entry 
software  and  its  geocoding  website  did 
not  become  fully  available  to  the 
industry  until  after  the  March  1,  1997, 
due  date  for  reporting  calendar  year 
1996  data.  Finally,  it  appears  that 
institutions  sometimes  rely  on  manual 
processing  to  geocode  even  though  there 
is  software  available  that  can  perform 
much  of  the  work. 

The  Agencies  and  financial 
institutions  now  have  three  years  of 
experience  with  the  geocoding 
requirements  and  the  level  of  use  of 
available  tools  for  compljring  with  these 
requirements.  As  a  result,  the  Agencies 
are  better  able  to  review  and  estimate 
the  geocoding  biu-den.  The  Agencies 
have  increased  the  information 
collection  burden  estimate  for  large 
institutions  significantly.  The 
reestimation  of  geocoding  burden  does 
not  affect  small  institutions  because 
they  are  not  subject  to  the  geocoding 
requirements  unless  they  choose  to  be 
evaluated  imder  the  lending, 
investment,  and  service  tests. 

In  order  to  have  a  better 
imderstanding  of  the  overall  burden 
imposed  by  the  CRA  regulations,  the 
Agencies  averaged  recordkeeping  and 
reporting  burden  over  the  total  number 
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of  reporting  institutions.  The  Agencies 
did  not  distinguish  between  the  lending 
characteristics  of  different  charters 
when  averaging  the  burden.  As  a  result, 
although  the  Agencies  were  careful  in 
their  attempt  to  estimate  the  burden 
imposed  by  CRA  on  the  industry 
overall,  the  averages  presented  do  not 
necessarily  reflect  the  burden 
experienced  by  the  institutions  of  any 
specific  agency.  For  instance,  thrift 
institutions  generally  report  many  fewer 
small  business  and  small  farm  loans 
than  banks.  On  the  other  hand,  the 
number  of  home  mortgage  loans 
reported  by  the  average  thrift  is  higher 
than  that  of  a  bank.  These  differences  in 
the  credit  offered  by  various  charters 
may  result  in  differences  between  the 
estimated  burden  associated  with  the 
charters  and  actual  burden  experienced. 
As  a  whole,  however,  the  Agencies 
believe  that  this  methodology  best 
expresses  the  overall  aggregate  burden 
knposed  on  institutions. 

Burden  Estimates 

Title 

OCC:  Commimity  Reinvestment  Act 
Regulation  (12  CFR  25). 

OTS:  Community  Reinvestment  Group  I. 

FRB:  Recordkeeping,  Reporting,  and 
Disclosure  Requirements  in 
Connection  with  Regulation  BB 
(Community  Reinvestment  Act). 

FDIC:  Community  Reinvestment  Act. 

OAfB  Control  Number 

OCC:  1557-0160. 
OTS:  1550-0012. 
FRB:  7100-0197. 
FDIC:  3064-0092. 

Type  of  Review.  Extension  of  a 
currently  approved  collection  without 
revision. 

Form  Number.  None. 

Abstract  This  submission  covers  an 
extension  of  the  Agencies'  currently 
approved  information  collections  in 
their  CRA  regulations.  The  Agencies 
need  the  information  collected  to  fulfill 
their  obligations  imder  the  CRA  (12 
U.S.C.  2901  at  seq.)  to  evaluate  and 
assign  ratings  to  the  performance  of 
institutions  in  connection  with  helping 
to  meet  the  credit  needs  of  their  entire 
communities,  including  low-  and 
moderate-income  neighborhoods, 
consistent  with  safe  and  sound  banking 
practices.  The  Agencies  use  the 
information  in  the  examination  process 
and  in  evaluating  applications  for 
mergers,  branches,  and  certain  other 
corporate  activities.  Financial 
institutions  maintain  and  provide  the 
information  to  the  Agencies. 

Affected  Public:  Businesses  or  other 
for-profit;  This  information  collection 


will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Number  of  Respondents 

OCC: 

Small 

Large 

Total: 
OTS: 

Small 

Large 

Total: 
FRB: 

Small 

Large 

Total: 
FDIC: 

Small 

Large 

Total: 


national  banks:  1,907. 
national  banks:  612. 
2,519. 

thrifts:  849. 
thrifts:  305. 
1,154. 

institutions:  762. 
institutions:  227. 
989. 

institutions:  5,415. 
institutions:  754. 
6,169. 


Total  Annual  Responses 

OCC: 

Small  national  banks:  1,907. 

Large  national  banks:  612. 

Total:  2,519. 
OTS: 

Small  thrifts:  849. 

Large  thrifts:  305. 

Total:  1,154. 

FRB:  Small  institutions:  762. 

Large  institutions:  227. 

Total:  989. 
FDIC: 

Small  institutions:  5,415. 

Large  institutions:  754. 

Total:  6,169. 

Frequency  of  Response:  Annually. 

Total  Annual  Burden  Hours 

OCC: 

Small  national  banks:  19,070  hours. 

Large  national  banks:  374,955  hoius. 

Total  burden:  394,025  hours. 
OTS: 

Small  thrifts:  8,490  hours. 

Large  thrifts:  169,035  hours. 

Total:  177,525  hours. 
FRB: 

Small  institutions:  7,620  hours. 

Large  institutions:  144,060  hours. 

Total:  151,680  hours. 
FDIC: 

Small  institutions:  54,150  hours. 

Large  institutions:  470,711  hotus. 

Total:  524.861  hours. 

Comments 

All  comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  collection 
of  information; 


(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  coUection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  21, 1999. 

Karen  Solomon, 

Director,  Legislative  &■  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of  the 
Currency. 

Dated:  May  21, 1999. 

By  the  Office  of  Thrift  Supervision. 

Frank  R.  DiGialleonardo, 

Chief  Information  Officer  and  Director,  Office 
of  Information  Systems. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  20, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated:  May  21, 1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  99-13567  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  OCC:  4nO-33-P,  OTS:  672IMn-P,  FRB: 
6210-01-P,  FDK:  6714-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExhibKion  Detarminatlon 

agency:  United  States  Information 
Agency. 

SUBJECT:  Culturally  significant  objects 
imported  for  exhibition  determinations. 

This  is  an  amendment  to  Notice 
Regarding  Cultiwally  significant  Objects 
Imported  for  Exhibition  in  the  exhibit 
entitled  "Saints  and  Sinners:  Caravaggio 
and  the  Baroque  Image."  This  is  to 
amend  Federal  Register  Doc.  98-17529, 
63  FR  36037  (July  1, 1998)  by  adding  the 
following  language  after  the  words 
"through  May  24, 1999":  "and  at  the 
National  Gallery  of  Art,  Washington, 
D.C.,  from  on  or  about  May  30, 1999  to 
on  or  about  July  18, 1999." 

Dated:  May  25, 1999. 
Lesjin, 

General  Counsel. 

(FR  Doc.  99-13689  Filed  5-27-99;  8:45  am] 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  Three  Month  Eurodollar 
FRAs 

Correction 

In  notice  document  99-11785 
beginning  on  page  26365  in  the  issue  of 


Friday,  May  14, 1999,  in  the  subject 
heading  "Eurodollar"  was  misspelled. 
[FR  Doc.  C9-11785  Filed  5-27-99;  8:45  am] 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-142-000,  el  al.] 

Rathdrum  Power, ILC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Correction 

In  notice  document  99-13122 
beginning  on  page  28169  in  the  issue  of 
Tuesday,  May  25, 1999,  make  the 
following  corFection(s): 

On  page  28170,  in  the  second  column, 
in  the  second  line,  "Docket  No.  EG9»- 
2872-000"  should  read  "Docket  No. 
ER99-2872-O00". 
[FR  Doc.  C9-13122  Filed  5-27-99;  8:45  am] 

BILUNG  CODE  1505-01-0 


NUCI.EAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  June  29-30, 1999- 
Beatty,  NV:  Review  of  the  Department 
of  Energy's  (DOE)  Analysis  of  a  Design 
for  a  Potential  Resi>oitory  a  Yucca 
Mountain,  Nevada,  and  of  Scientific 
Studies  Undertalcen  at  the  Yucca 
Mountain  Site 

Correction 

In  notice  document  99-12736 
appearing  on  page  27608  in  the  issue  of 
Thursday,  May  20, 1999,  make  the 
following  corTection(s): 

1.  On  page  27608,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  third  line,  "Tie" 
should  read  "Time". 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  line, 
"www.nwitrb.gov"  should  read 
"www.nwtrb.gov". 

[FR  Doc.  C9-12736  Filed  5-27-99;  8:45  am] 
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Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  285  et  al. 

Atlantic  Highly  Migratory  Species 
Fisheries;  Fishery  Management  Plan,  Plan 
Amendment,  and  Consolidation  of 
Regulations;  Final  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Parts  285, 300,  600, 630, 635, 
644,  and  678 

[Docket  No.  981 21 630S-91 24-02;  1.0. 
0716966] 

RIN  0648-AJ67 

Atlantic  Highly  Migratory  Species 
(HMS)  Rsheries;  Fishery  Management 
Plan  (FMP),  Plan  Amendment,  and 
Consolidation  of  Regulations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  final  regulations 
to  implement  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP),  and  Amendment  1 
to  the  Atlantic  Billfish  Fishery 
Management  Plan  (Billfish  FMP).  This 
action  implements  the  requirements  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  implements 
the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
as  required  by  the  Atlantic  Tunas 
Convention  Act  (ATCA),  and 
consolidates  regulations  for  HMS 
conservation  and  management  into  one 
part  of  the  Code  of  Federal  Reflations 
(CFR)  to  comply  with  the  President's 
Regulatory  Reinvention  Initiative. 
DATES:  This  rule  is  effective  July  1,  1999 
except  that  the  addition  of  §  635.25  and 
the  removal  and  reservation  of  §§  285.22 
and  644.21(a)  are  effective  May  24, 
1999,  the  revisions  to  §  600.725(v)  will 
be  effective  July  26, 1999,  §635.69  will 
be  effective  September  1, 1999,  and 
§  635.4(b)  will  be  made  effective  when 
the  Office  of  Management  and  Budget 
(OMB)  approves  the  information 
collection  contained  therein.  When 
approved,  NMFS  will  publish  in  the 
Federal  Register  notification  of  the 
effective  date  of  §  635.4(b). 

ADDRESSES:  Copies  of  the  HMS  FMP, 
Amendment  1  to  the  Billfish  FMP,  the 
final  rule  and  supporting  dociunents, 
including  the  Revised  Final 
Environmental  Impact  Statements 
(FEIS)  and  the  Final  Regulatory 
Flexibility  Analyses  (FRF A),  summaries 
of  these  items,  or  information  on 
sources  for  permit  applications  and 
reporting  forms  can  be  obtained  fi-om 


Rebecca  Lent,  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282,  phone  (301)  713-2347, 
fax  (301)  713-1917. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  regarding  tima  issues  at  (978) 
281-9260;  Jill  Stevenson  regarding 
swordfish  issues  at  (301)  713-2347; 
Margo  Schulze  regarding  shark  issues  at 
(301)  713-2347;  Buck  Sutter  regarding 
billfish  issues  at  (727)  570-5447;  Karyl 
Brewster-Geisz  regarding  limited  access 
at  (301)  713-2347;  and  Chris  Rogers 
regarding  the  regulatory  consolidation  at 
(301) 713-2347. 

SUPPLEMENTARY  INFORMATION:  To  meet 
requirements  of  the  Magnuson-Stevens 
Act,  NMFS  prepared  an  FMP  for 
Atlantic  tunas,  swordfish  and  sharks 
and  an  amendment  to  the  Atiantic 
Billfish  FMP.  NMFS  published  a  Notice 
of  Availability  of  the  Draft  Amendment 
1  to  the  Billfish  FMP  on  October  9,  1998 
(63  FR  54433)  with  a  comment  period 
ending  on  January  7, 1999,  and  a  Notice 
of  Availability  of  die  Draft  HMS  FMP  on 
October  26,  1998  (63  FR  57093).  with  a 
comment  period  ending  on  January  25, 
1999.  NMFS  published  a  proposed  nUe 
to  implement  the  FMPs  on  January  20, 
1999  (64  FR  3154)  and  extended  the 
comment  periods  for  the  FMP 
dociunents  from  January  25  to  March  4, 
1999,  to  coincide  with  the  comment 
period  on  the  proposed  rule.  NMFS 
scheduled  public  hearings  to  receive 
comments  on  the  FMPs  and  proposed 
regulations,  annoimced  in  the  Federal 
Register  on  January  22, 1999  (64  FR 
3486). 

NMFS  did  not  identify  a  preferred 
alternative  for  BFT  stock  rebuilding  in 
the  draft  HMS  FMP  because  new 
information  on  stock  status  from  the 
September  1998  stock  assessment  by  the 
Standing  Committee  on  Research  and 
Statistics  (SCRS),  as  well  as  the  results 
of  negotiations  at  the  November  1998 
ICCAT  meeting,  were  not  available  at 
the  time.  On  February  ?5, 1999,  NMFS 
published  a  Notice  of  Availability  of  an 
addendum  to  the  Draft  HMS  FMP  and 
proposed  supplemental  regiUations  to 
implement  the  addendum  (64  FR  9298). 
The  addendum  and  supplemental  rule 
contained  alternatives  and  updated  this 
information  only  for  BFT:  BFT 
rebuilding,  domestic  allocations,  quota 
adjustment  procedures,  measures  to 
reduce  dead  discards  of  BFT,  General 
category  effort  controls  for  the  1999 
fishing  season,  and  data  collection 
requirements. 

On  March  4, 1999,  NMFS  announced 
an  additional  public  hearing  and  further 
extended  the  comment  period  on  the 


FMPs  and  proposed  ndes  from  March  4 
to  March  12,  1999  (64  FR  10438).  All 
comments  received  by  March  12, 1999, 
whether  specifically  directed  to  any  of 
the  documents  or  to  the  proposed  nde 
and  its  supplement,  were  considered  in 
the  decisions  on  the  final  dociunents 
and  the  final  rule. 

Information  regarding  the 
management  of  HMS  under  the  draft 
HMS  FMP  and  Draft  Amendment  1  to 
the  Atlantic  Billfish  FMP  was  provided 
in  the  preamble  to  the  proposed 
regulations  to  implement  those  FMPs 
and  in  the  preamble  to  the  supplemental 
rule  to  implement  the  HMS  FMP 
addendiun  and  is  not  repeated  here. 
Additional  backgroimd  information  can 
be  found  in  the  FMPs  and  supporting 
documents  available  from  NMFS  (see 
ADDRESSES).  Although  the  codified 
regulatory  text  contained  in  the 
supplemental  proposed  rule  to 
implement  the  HMS  FMP  addendum 
has  been  incorporated  into  this  final 
rule,  the  uncodified  1999  bluefin  tuna 
landings  quota  specifications  proposed 
in  that  same  document  will  be 
published  elsewhere  in  this  Federal 
Register  issue. 

NMFS  received  approximately  5,000 
comments  via  letter,  postcard,  facsimile, 
and  electronic  mail.  Many  individuals 
and  groups  provided  verbal  and  written 
comments  at  public  hearings.  Those 
comments  are  summarized  here 
followed  by  NMFS'  responses  thereto. 

Comments  and  Responses 

General 

Comment  1:  Quota  management  is 
inappropriate  for  a  recreational  fishery. 
I  do  not  support  a  recreational  closure 
of  any  fishery. 

Response:  Recreational  landings  of 
bluefin  tuna  and  blue  and  white  marlin 
are  subject  to  quotas  or  caps  due  to 
international  management 
reconunendations.  In  addition,  domestic 
regulations  prohibit  retention  of  certain 
species  by  all  user  groups,  including  a 
subset  of  shark  species  and  spearfish, 
because  these  species  are  either 
particularly  vulnerable  or  litUe  is 
known  about  thefr  status.  In  the  final 
HMS  FMP  and  Billfish  FMP 
amendment,  NMFS  implements 
measiues  that  are  designed  to  increase 
flexibility  and  allow  continued 
participation  in  the  recreational  fishery 
despite^the  caps  or  quotas.  For  example, 
the  Billfish  FMP  amendment  manages 
the  ref:reational  fishery  primarily 
through  the  use  of  minimum  sizes, 
rather  than  bag  limits  or  seasonal 
closiues. 

Comment  2:  Our  coastal  and  offshore 
resources  need  more  protection  from 
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foreign  fishing  fleets;  NMFS  is 
disadvantaging  U.S.  fishermen;  NMFS 
should  not  implement  all  these 
domestic  measm^s  because  foreign 
fleets  will  catch  the  fish  instead. 

Response:  There  is  no  foreign  fishing 
for  HMS  within  the  U.S.  EEZ.  Atlantic- 
wide,  NMFS  works  through  the  ICCAT 
process  as  well  as  bilateral  efforts 
(Canada,  Mexico)  to  address  issues  of 
common  concern  in  the  management  of 
HMS. 

Comment  3:  NMFS  has  to  implement 
the  strongest  possible  domestic 
measiu«s  for  protecting  these  fine 
species  [HMS]  as  a  safeguard  against 
inaction  at  the  international  level. 

Response:  NMFS  agrees  that  strong 
domestic  measures  must  be  taken  to 
rebuild  and  maintain  HMS.  However, 
for  most  HMS,  international  cooperation 
is  essential  to  a  successful  management  ' 
program.  The  final  HMS  FMP  and 
Billfish  FMP  amendment  establish  a 
foundation  for  the  development  of 
international  rebuilding  programs  for 
overfished  HMS. 

Comment  4:  These  regulations 
propose  to  impose  a  host  of  restrictions 
and  controls  on  recreational  fishing  that 
are  unnecessary  and  burdensome,  and 
do  little  or  nothing  to  accomplish  the 
basic  goal  of  rebuilding  HMS,  including 
billfish  fisheries  that  are  overfished. 

Response:  NMFS  disagrees. 
Rebuilding  HMS  requires  improved 
monitoring  and  accounting  for  all 
sources  of  mortality,  including 
recreational  fisheries.  In  addition, 
NMFS  is  required  imder  Magnuson- 
Stevens  Act  and  ATCA  to  provide 
comparable  monitoring  of  all  fisheries. 
The  final  HMS  FMP  and  billfish  FMP 
Amendment  provide  for  new  measiu^s 
that  will  enhance  monitoring  and 
knowledge  of  all  HMS  fisheries, 
including  recreational  fisheries,  and  that 
implement  controls  on  recreational 
landings  under  international  agreement, 
such  as  the  limit  on  school  bluefin  tuna 
and  on  marlin  landings.  Nevertheless, 
the  final  FMP  and  amendment  reflect 
public  comment  on  recreational 
restrictions,  as  some  measures  have 
been  reduced  and/or  made  voluntary  in 
nature,  such  as  participation  in 
workshops  and  in  observer  programs. 

Comment  5:  The  regulations  shoidd 
specify  that  U.S.  citizens,  while  fishing 
on  foreign  vessels  in  foreign  waters,  may 
comply  with  the  regulations  for  that 
foreign  venue,  even  if  they  are  less 
restrictive  than  U.S.  regulations,  and 
must  comply  if  they  are  more  restrictive. 

Response:  National  standard  (NS)  3 
requires  "To  the  extent  practicable,  an 
individual  stock  of  fish  shall  be 
managed  as  a  unit  throughout  its  range, 
and  interrelated  stocks  of  fish  shall  be 


managed  as  a  unit  or  in  close 
coordination."  Previous  Atlantic  billfish 
regulations,  implemented  solely  imder 
the  authority  of  the  Magnuson  Act, 
restricted  fishing-related  activities 
(possession  and  retention,  size  limits, 
gear  limitations  and  incidental  catch 
restrictions)  within  the  jurisdictional 
limits  of  the  U.S.  EEZ.  U.S.-flagged 
commercial  and  recreational  vessels 
operating  exclusively  outside  the  U.S. 
^Z  were  not  affected  by  these 
restrictions,  although  the  sale,  purchase 
or  barter  of  Atlantic  billfish  harvested 
fi'om  the  management  unit  (i.e.,  for  blue 
and  white  marlin,  the  Atlantic  Ocean 
north  of  5°  N.  latitude)  was  prohibited. 
However,  implementation  of  Atlantic 
blue  marlin  and  white  marlin 
regulations  imder  both  the  Magnuson- 
Stevens  Act  and  ATCA  will  make  these 
regulations  applicable  to  all  U.S. 
citizens  and  U.S.-flagged  commercial 
and  recreational  vessels,  regardless 
where  fishing.  NMFS  disagrees  that 
such  application  of  the  Atlantic  billfish 
regulations  is  unfair  and  too  restrictive 
on  U.S.  fishermen.  The  regulations  will 
be  much  more  effective  if  they  are 
extended  under  the  authority  of  ATCA 
to  cover  the  operational  area  of  U.S.- 
flagged  vessels  in  the  Atlantic  Ocean, 
and  the  range  of  the  impacted  stock.  The 
rebuilding  of  Atlantic  billfish  stocks 
requires  reductions  in  mortality 
Atlantic-wide,  necessitating 
management  measiues  for  Atlantic 
billfish  throughout  their  range. 

Comment  6:  The  language  concerning 
management  through  international 
measures  is  incompatible  with  the 
language  of  the  Magnuson-Stevens  Act. 
It  is  clear  that  the  United  States  is  to 
promote  optimum  }rield  (OY),  rather 
than  become  involved  with  the  details 
of  foreign  management  measures. 

Response:  NMFS  supports  the 
promotion  of  OY  in  all  fisheries, 
including  OY  as  part  of  a  rebuilding 
plan  for  overfished  species.  For  most 
HMS,  international  cooperation  is 
essential  to  a  successful  management 
program.  In  addition  to  continued 
bilateral  efforts,  the  final  HMS  FMP  and 
billfish  FMP  amendment  provide  the 
foundation  for  the  development  of 
international  rebuilding  programs  for 
overfished  HMS. 

Comment  7:  There  should  be  an 
interim  final  rule  for  the  public  to 
review  and  comment  upon  the  final 
measures  before  the  rule  becomes 
effective. 

Response:  NMFS  disagrees.  There  was 
an  extensive  comment  period  on  the 
draft  HMS  FMP  and  draft  billfish  FMP 
amendment,  the  bluefin  tuna  addendum 
to  the  HMS  FMP.  as  well  as  the 
proposed  rule  and  supplement  to  the 


proposed  rule.  Nearly  5,000  comments 
were  received,  along  with  record 
attendance  at  the  27  public  hearings, 
and  AP  meetings  to  address  public 
comment.  It  is  clear  that  the  pubUc  was 
fully  aware  of  and  took  advantage  of  the 
opportimity  to  comment  on  these 
proposals.  The  final  HMS  FMP  and 
billfish  FMP  amendment  clearly 
demonstrate  that,  where  possible,  NMFS 
has  effected  changes  that  meet  the  same 
objectives  but  with  less  impact  on  the 
affected  commiuiities.  Finally,  these 
dociunents  provide  a  framework  for  the 
continued  management  of  these  species, 
and  delays  will  only  hinder  progress. 

Comment  8:  Framework  provisions 
should  be  taken  out  of  the  FMP.  as  they 
are  not  understood  by  the  public,  and 
there  is  no  oversight  on  the  framework 
procedures  used  by  NMFS. 

Response:  NMFS  disagrees.  The 
piupose  of  the  framework  process  is  to 
facilitate  timely  management  of  HMS. 
Measures  proposed  imder  the 
framework  process  will  be  subject  to 
public  comment  and  at  least  one  public 
hearing,  and  if  appropriate,  an  AP 
meeting  as  well.  NMFS  has  clarified  the 
objectives  to  which  these  framework 
provisions  apply,  and  somewhat 
narrowed  the  range  of  framework 
measures  from  the  proposed  framework. 

Comment  9:  Commercial  interests  are 
favored  over  good  scientific 
management  of  the  fish,  and  over 
interests  of  the  long-standing 
recreational  fishery. 

Response:  NMFS  disagrees.  The  final 
measines  in  the  HMS  FMP  and  billfish 
amendment  are  based  on  the  best 
scientific  information  available  and 
include  closure  of  the  commercial 
fishery  for  sharks,  swordfish  and  pelagic 
longline  fishing  of  BAYS  to  all  but  those 
active  in  the  fishery.  The  final  shark 
measures  include  substantial  reductions 
in  commercial  quotas  and  an  expanded 
list  of  prohibited  species.  Bluefin  tuna 
are  subject  to  an  international 
rebuilding  program,  and  a  foimdation  is 
established  for  the  development  of  an 
international  rebuilding  program  for 
swordfish,  bigeye  tuna,  and  billfish  at 
futiire  ICCAT  meetings.  Recreational 
measures  have  been  honed  to  foc\is  on 
those  that  are  most  effective  while  still 
meeting  management  goals. 

Comment  10:  The  HMS  FMP  is 
extremely  long  and  complicated 
cov«-ing  many  species.  It  would  have 
been  better  to  have  separate  hearings  on 
each  species  rather  than  all  HMS. 
Timing  and  location  of  public  hearings 
need  more  input  from  public  sector. 
Response:  The  developmcat  of  the 
HMS  FMP  has  greatly  benefitted  frtim 
the  holistic  approach  to  the 
management  of  swordfish,  sharks,  and 
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tunas.  Many  of  these  species  are 
harvested  by  the  same  commercial  and 
recreational  user  groups,  and  an 
integrated  FKfP  affords  an  improved 
management  strategy  for  all  species.  The 
billfish  FMP  remains  separate,  however, 
due  to  the  exclusively  recreational 
natiire  of  this  fishery.  Nevertheless, 
NMFS  has  and  will  continue  to  hold 
joint  AP  meetings  on  issues  of  common 
concern,  and  draw  important  parallels 
between  management  of  billfish  and 
other  HMS.  Location  and  timing  of 
public  hearings  are  developed  in 
consultation  with  AP  members,  the 
location  of  current  participants,  and 
within  the  schedule  required  to  satisfy 
a  variety  of  legal  constraints  and  logistic 
limitations. 

Comment  11:  NMFS  has  not 
implemented  programs  to  provide 
reliable,  real  time  monitoring  of 
recreational  catch  by  private  anglers  as 
required  by  law. 

Response:  NMFS  disagrees.  The  HMS 
FMP  and  billfish  FMP  amendment  add 
to  existing  recreational  data  reporting 
requirements,  including  expanded 
permitting  and  logbook  requirements, 
tournament  registration  and  reporting, 
and  an  observer  program.  Recreational 
catch  and  harvest  of  HMS  and  billfish 
are  also  monitored  by  the  Marine 
Recreational  Fisheries  Statistics  Survey 
(MRFSS),  the  Large  Pelagic  Survey, 
mandatory  self-reporting  of  all  bluefin 
.  tima  landed,  and  individual  state 
recreational  fisheries  surveys.  In 
addition,  the  framework  measures  in  the 
FMP  and  amendment  allow  for 
expanded  recreational  monitoring. 
NMFS  will  continue  to  work  with  the 
APs  and  affected  public  to  expand  and 
develop  these  efforts  to  improve 
recreational  monitoring. 

Comment  12:  The  HMS  FMP  is  biased 
against  the  recreational  fishing  industry 
and  favors  commercial  fisheries.  The 
HMS  FMP  does  not  address  the 
destructive  nature  of  longline  fishing. 
The  FMP  is  overly  burdensome  for  the 
collection  of  recreational  fisheries  data. 

Response:  NMFS  disagrees.  The  HMS 
FMP  is  focused  on  reducing  fishing 
mortality  for  overfished  species  of 
sharks,' tunas,  and  swordfish.  The  HMS 
FMP  also  addresses  those  resources  that 
are  currently  considered  to  be  fully 
fished.  The  final  measiu-es  in  the  HMS 
FMP  include  closure  of  the  commercial 
fishery  for  sharks,  swordfish  and  pelagic 
longline  fishing  of  BAYS  to  all  but  those 
active  in  the  fishery.  The  final  shark 
measures  include  substantial  reductions 
in  commercial  quotas  and  an  expanded 
list  of  prohibited  species.  Bluefin  tima 
are  subject  to  an  international 
rebuilding  program,  and  a  foundation  is 
established  for  the  development  of  an 


international  rebuilding  program  for 
swordfish,  bigeye  tuna,  and  billfish  at 
future  ICCAT  meetings.  The  final  HMS 
FMP  and  Billfish  FMP  Amendment 
provide  for  new  measures  that  will 
enhance  monitoring  and  reporting  in  all 
HMS  fisheries,  both  commercial  and 
recreational.  The  final  actions  reflect 
public  comment  on  recreational 
restrictions,  as  some  measures  have 
been  reduced  and/or  made  voluntary  in 
nature,  such  as  participation  in 
workshops  and  in  observer  programs. 

Comment  13:  Recreational  landing 
estimates  for  pelagic  species  are 
generated  horn  the  MRFSS  database  and 
these  estimates  of  landings  are  not 
accurate. 

Response:  NMFS  disagrees.  The 
MRFSS  data  program  is  designed  to 
estimate  recreational  catch  and  effort 
over  broad  areas.  While  the  program 
admittedly  does  not  captiu"e  information 
on  pulse  fisheries  or  rare  event  fisheries, 
such  as  billfish  and  swordfish,  the 
generated  estimates  and  their 
proportional  standard  error  estimates 
give  an  indication  of  their  statistical 
validity.  The  Large  Pelagic  Survey  (LPS) 
is  designed  to  better  capture  catch  and 
effort  data  on  HMS.  NMFS  plans  to 
continue  this  survey  and  consider 
expanding  the  program  to  additional 
geographic  areas. 

Comment  14:  Except  for  billfish,  no 
basis  exists  for  how  the  agency  allocates 
catch  among  user  groups. 

Response:  NMFS  disagrees.  NMFS 
bases  all  allocation  of  fishing  privileges 
on  NS  4,  which  requires  all  allocations, 
should  they  be  necessary,  to  be  fair  and 
equitable  to  all  such  fishermen,  be 
reasonably  calculated  to  promote 
conservation,  and  carried  out  in  such 
manner  that  no  particular  individual, 
corporation,  or  other  entity  acquires  an 
excessive  share  of  such  privileges. 

Comment  15:  NMFS  penalizes 
fishermen  who  provide  data  by  using 
those  data  to  place  restrictions  on  the 
fishermen. 

Response:  NMFS  disagrees.  NS  1  calls 
for  the  prevention  of  overfishing  and  NS 
2  states  that  management  measures  will 
use  the  best  scientific  information 
available.  Data  are  used  to  monitor  the 
fishery  to  prevent  overfishing  and  to 
support  management  measures  to 
ensure  the  future  health  of  the  resource. 
If  a  fishery  is  judged  to  be  overfished, 
all  sources  of  information  wiU  be 
assessed  to  address  the  problem.  Should 
fishermen  not  provide  information,  or 
provide  inacciuate  information,  the 
management  measures  developed  by 
NMFS  to  remedy  the  overfishing  could 
be  more  biudensome  than  necessary  on 
the  fishing  sectors  depending  on  the 
fishery  resource. 


Comment  16:  NMFS  should  adopt  a 
more  precautionary  fishing  mortality 
threshold  that  is  lower  than  the  fishing 
mortality  that  will  result  in  maximum 
sustainable  yield  (MSY). 

Response:  NMFS  agrees  and  has 
adopted  0.75Fmsy.  which  is  consistent 
with  precautionary  technical  guidance 
for  NS  1  established  by  NMFS  scientists. 

Atlantic  Billfish 

Comment  1:  The  selected  alternatives 
do  not  reflect  any  of  the  advice  given  by 
the  Billfish  AP. 

Response:  NMFS  disagrees.  The 
advice  fi-om  the  Billfish  AP  was  noted 
imder  each  action  in  the  draft  FMP 
amendment.  The  agency's  rationale  for 
selecting  preferred  alternatives, 
including  those  that  were  not  supported 
by  the  Billfish  AP  was  also  included  in 
die  plan.  The  Billfish  AP  was 
established  imder  section  302(g)(4)  of 
the  Magnuson-Stevens  Act,  "to  assist  in 
the  collection  and  evaluation  of 
information  relevant  to  the  development 
of  any  fishery  management  plan  or 
amendment."  However,  it  is  important 
to  note  that  decisions  and 
recommendations  made  by  the  AP  are " 
advisory  in  nature.  Many  of  the  final 
actions  are  based  on  advice  fi-om  the 
APs. 

Comment  2:  NMFS  violated  NS  1  of 
the  Magnuson-Stevens  Act  and  NEPA 
by  not  including  a  viable  rebuilding 
plan  for  blue  and  white  marlin  in  the 
draft  FMP  amendment. 

Response:  NMFS  disagrees.  The  draft 
FMP  amendment  contained  elemental 
components  for  rebuilding  on  an 
Atiantic-wide  basis.  However,  the  final 
amendment  more  clearly  defines  the 
relationship  between  domestic 
management  actions  and  international 
rebuilding  alternatives.  Domestic 
measures  ensure  U.S.  compliance  with 
the  1997  ICCAT  recommendation.  The 
final  FMP  includes  final  actions  to 
establish  the  foimdation  for  the 
development  of  an  international  10-year 
rebuilding  plan.  NMFS  will  work  with 
ICCAT  member  nations  to  adopt  a 
rebuilding  program  that  meets  the 
standards  of  the  Magnuson-Stevens  Act 
and  the  NSGs,  including  an  appropriate 
rebuilding  time  period,  targets,  limits, 
and  explicit  interim  milestones  for 
recovery,  expressed  in  terms  of 
measurable  improvements  of  overfished 
stocks.  The  final  FMP  amendment  lists 
specific  management  measures  that 
could  be  a  part  of  the  international 
strategy. 

Comment  3:  NMFS  should  scrap  the 
draft  Atiantic  billfish  FMP  amendment 
and  develop  a  new  document  focusing 
on  rebuilding  overfished  billfish  stocks 
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by  reducing  bycatch  in  the  U.S.  pelagic 
longline  fish^y. 

Response:  Tne  multidimensional 
focus  of  the  draft  FMP  amendment 
addressed  the  1997  ICCAT 
recommendation  and  the  U.S.  mandates 
imder  the  Magnuson-Stevens  Act  and 
ATCA.  The  actions  taken  in  the  final 
FMP  amendment  are  critical  steps  in  the 
ICCAT  process,  formulating  the  basis  for 
international  regulations  that  will 
rebuild  overfished  billfish  stocks. 
Rebuilding  overfished  Atlantic  billfish 
stocks  is  not  possible  solely  by  reducing 
or  eliminating  bycatch  in  the  U.S. 
pelagic  longline  fishery  due  to  the  small 
percentage  of  mortality  caused  by  U.S. 
vessels.  The  HMS  FMP  will  be  the 
primary  tool  for  designing,  analyzing 
and  implementing  management 
measiu^s  to  control  bycatch  in 
association  with  all  MVIS  commercial 
fisheries,  including  Atlantic  billfish. 

Comment  4:  The  management 
measures  included  in  the  Billfish 
framework  provisions  should  be 
dropped  because  they  would  allow 
NMFS  to  implement  these  regulatory 
actions  without  input  fit)m  the  Billfish 
Advisory  Panel  or  fi-om  the  public. 

Response:  NMFS  disagrees.  Both 
homework  adjustment  measures  and 
proposed  FMP  amendments  must  go 
through  extensive  public  and  analytical 
review,  including  development  and 
review  by  the  APs,  if  appropriate. 

Comment  5:  Actions  taken  by  the 
United  States  alone  cannot  sufficiently 
reduce  billfish  mortality  levels  Atlantic- 
wride  to  rebuild  overfished  billfish 
stocks.  Therefore,  management  actions 
taken  by  NMFS,  without  the  support 
and  adoption  by  ICCAT,  are  a  waste  of 
time  and  money. 

Response:  NMFS  disagrees.  While 
unilateral  management  action  by  the 
United  States  cannot  rebuild  overfished 
billfish  stocks,  the  United  States  has 
been  a  leader  in  conservation  of  Atiantic 
billfish,  and  has  taken  actions  (e.g.,  the 
1988  Atlantic  billfish  FMP)  to  show  am 
willingness  to  take  the  critical  steps 
necessary  to  conserve  these  stocks.  This 
fact  heis  been  a  primary  negotiation  tool 
at  ICCAT,  and  it  is  questionable  whether 
the  recent  ICCAT  actions  (i.e.,  the  1997 
and  1998  ICCAT  recommendations) 
could  have  been  possible  without  these 
efforts.  Therefore,  the  final  actions  and 
framework  provisions  in  the  FMP 
amendment  and  HMS  FMP  will  form 
the  foimdation  for  the  development  of 
rebuilding  plans  following  the  2000 
(marlins)  and  2001  (sailfish) 
assessments. 

Comment  6:  NMFS  received 
comme&ts  supporting  and  opposing  a 
10-year  recovery  period  for  blue  marlin 
and  white  marlin.  Comments  against  the 


10-year  recovery  period  include:  the 
recovery  time  period  of  10  years  is  too 
long;  a  shorter  time  frame  could  be 
justified  based  on  the  life  history 
characteristics  of  AUantic  blue  and 
white  marlin;  the  recovery  to  biomass 
rebuilding  target  within  10  years  is 
impossible  without  international 
cooperation  by  AUantic  commercial 
fishing  operations;  and  rebuild 
overfished  populations  as  quickly  as 
possible,  not  in  the  maximum  period 
allowed  by  law. 

Response:  NMFS  maintains  the 
recovery  period  of  10  years  in  the  final 
FMP  amendment.  Life  history  is  not  the 
sole  consideration  for  determining 
recovery  time  period  alternatives.  The 
Magnuson-Stevens  Act  specifies  that  a 
recovery  period  be  as  short  as  possible, 
taking  into  accoxmt  the  status  and 
biology  of  any  overfished  stocks  of  fish, 
as  well  as  the  needs  of  fishing 
conununities,  recommendations  by 
international  organizations  in  which  the 
United  States  participates  (e.g.,  ICCAT), 
and  interactions  of  the  overfished  stock 
of  fish  with  the  marine  ecosystem.  The 
final  guidelines  for  NS  1  indicate  that 
these  foctors  may  be  used  to  adjust  the 
rebuilding  period  up  to  10  years.  NMFS 
proposed  a  10-year  recovery  period  to 
minimize  negative  impacts  on 
recreational  and  commercial 
communities/entities.  Agreements  at 
ICCAT  may  dictate  that  rebuilding  of 
AUantic  billfish  may  take  up  to  10  years, 
indeed  even  longer. 

Comment  7:  The  model  used  to 
generate  the  recovery  periods  for  blue 
marlin  and  white  marlin  may  provide 
overly  optimistic  projections  of  the  time 
required  for  rebuilding. 

Response:  The  non-equilibrium  stock- 
production  model  used  to  generate 
recovery  periods  was  based  on  the  best 
available  science  at  the  time  the  draft 
FMP  amendment  was  developed.  NMFS 
maintains  these  results  in  the  final  FMP 
amendment,  but  will  review  the 
applicability  of  this  model  following  the 
2000  (marlins)  and  2001  (sailfish) 
Standing  Committee  for  Research  and 
Statistics  (SCRS)  stock  assessments. 
SubsequenUy,  modifications  may  be 
warranted  in  the  recovery  period  or 
other  components  of  the  rebuilding 
plan. 

Comment  8:  The  minimum  stock  size 
thresholds  (MSSTs)  selected  for  AUantic 
billfish  in  the  draft  FMP  amendment  are 
too  low  and  should  be  more 
precautionary. 

Response:  NMFS  agrees  that  the 
MSSTs  selected  for  AUantic  billfish  in 
the  draft  FMP  amendment  should  be 
more  precautionary.  The  formulation  of 
MSST  for  AUantic  billfish  using  (1- 
M)Bmsy,  where  M  is  the  instantaneous 


natiu^  mortality  rate,  is  a  proxy  for  the 
minimum  stock  size  at  which  rebuilding 
to  the  maximum  sustainable  yield  level 
would  be  expected  to  occur  within  10 
years  if  the  stock  or  stock  complex  were 
exploited  at  the  maximimi  fishing 
mortality  threshold.  Quantitative  data 
necessary  to  calculate  natural  mortality 
rates  are  not  available;  however, 
reasonable  values  can  be  estimated 
based  on  life  history  parameters  and  age 
structure  of  the  population.  Estimates  of 
M  range  from  0.05  to  0.15  for  AUantic 
blue  marlin,  from  0.1  to  0.2  for  AUantic 
white  marlin,  and  from  0.2  to  0.3  for 
western  AUantic  sailfish.  The  draft  FMP 
utilized  values  near  the  lower-end  of  the 
precautionary  range;  however,  based  on 
further  analyses,  the  MSST  values 
selected  for  the  final  FMP  amendment . 
for  AUantic  blue  and  white  marlin  and 
sailfish  are  0.95Bmsy.  0.85Bmsy,  and 
0.75Bmsy.  respectively. 

Comment  9:  NMFS  received 
comments  both  supporting  and 
opposing  the  extension  of  the 
management  imit  for  AUantic  blue  and 
white  marlin  to  the  entire  Atlantic 
Ocean,  and  implementation  of 
regulatory  actions  under  ATCA.  These 
conunents  include  the  following:  the 
extension  is  an  important  step  closing  a 
loophole  in  the  regulations  that  allows 
AUantic  billfish  to  be  caught  and  sold 
south  of  5°  N;  this  measure  unfairly 
restricts  U.S.  recreational  anglers  fishing 
in  foreign  waters,  especially  when 
fishing  in  foreign  tournaments;  U.S. 
conunercial  vessels  operating  under 
foreign  contracts  or  in  countries  where 
all  fish  caught  must  be  landed  will  be 
adversely  affected;  enforcement  of  these 
regulations  woidd  be  impractical  and 
cosUy  for  the  relatively  few  U.S. -flagged 
commercial  and  recreational  vessels 
operating  in  foreign  waters  that  would 
be  impacted  by  this  proposed 
management  measure. 

Response:  NMFS  agrees  with 
comments  supporting  the  proposed 
preferred  alternative  to  extend  the 
management  imit  for  AUantic  blue  and 
white  marlin  to  the  entire  AUantic 
Ocean,  and  implementation  of 
regulatory  actions  under  ATCA. 
Expansion  of  the  regidatory  authority  is 
supported  by  NS  3  that  requires  "To  the 
extent  practicable,  an  individual  stock 
of  fish  shall  be  managed  as  a  unit 
throughout  its  range,  and  interrelated 
stocks  of  fish  shall  be  managed  as  a  imit 
or  in  close  coordination." 
Implementation  of  AUantic  billfish 
regulations  under  both  the  Magnuson- 
Stevens  Act  and  ATCA  will  make  these 
regulations  applicable  to  all  I  '.S. 
citizens  and  U.S.-flagged  commercial 
and  recreational  vessels,  regardless  of 
where  they  are  fishing.  NMFS  disagrees 
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that  such  application  of  the  Atlantic 
billfish  regulations  is  unfair  and  too 
restrictive  on  U.S.  fishermen. 
Regulations  will  be  much  more  effective 
if  they  are  extended  under  the  authority 
of  ATCA  to  cover  the  operational  area 
of  U.S.-flagged  vessels  in  the  Atlantic 
Ocean.  Commercial  vessels  fishing 
under  lease  arrangements  in  other 
countries  may  need  to  apply  for 
Exempted  Fishing  Permits  (EFPs)  in 
order  for  the  agency  to  collect  necessary 
management  information,  and  to 
prevent  violations  of  U.S.  law.  Since  the 
same  vessels  potentially  catching 
billfish  are  also  operating  under  other 
Atlantic-wide  fishing  prohibitions 
(north  and  south  Atlantic  swordfish) 
that  require  enforcement  and 
monitoring,  problems  with  additional 
enforcement  of  billfish  regulations 
impacting  U.S.  commercial  pelagic 
longline  vessels  operating  in  the 
Atlantic  are  expected  to  be  minimal 

Comment  10:  NMFS  should 
implement  time/ area  closures 
specifically  to  reduce  bycatch  of 
AUantic  billfish. 

Response:  NMFS  disagrees.  Based  on 
the  currently  available  data,  NMFS  does 
not  think  implementing  large  closed 
areas  with  the  sole  objective  of  reducing 
billfish  bycatch  is  practicable  because  of 
the  minimal  effect  on  billfish  and  the 
significant  social  and  economic  impacts 
on  pelagic  longline  fishermen  and  their 
communities.  However,  NMFS  is 
preparing  additional  analyses  to  identify 
large  areas  to  protect  small  swordfish 
and  will  consider  the  impacts  of  these 
closures  on  billfish  .stocks. 

Use  of  Best  Available  Science  in  Billfish 
Management 

Comment  1:  NMFS  violates  NS  2  by 
ignoring  or  inappropriately  applying 
available  scientific  information  in  the 
draft  FMP  amendment. 

Response:  NMFS  disagrees.  The  draft 
FMP  amendment  used  the  most  recent 
data  available.  Scientific  information 
and  data  sources  used  in  formulation  of 
the  plan  include  the  MRFSS,  Large 
Pelagic  Survey,  Recreational  Billfish 
Survey.  Cooperative  Tagging  Center, 
SCRS  stock  assessments  and  reports, 
NMFS  research/ reports,  as  well  as 
research  funded  by  the  agency  and 
independent  research,  including 
publications  in  scientific  joiunds, 
preliminary  reports  on  ongoing 
research,  and  personal  communication 
with  experts  in  the  field.  NMFS  has 
developed  a  comprehensive  research 
and  monitoring  plan  (October,  1998)  to 
support  the  conservation  and 
management  of  Atlantic  HMS  as 
required  by  971(i)(b)  of  ATCA.  The 
objective  of  this  comprehensive  research 


and  monitoring  plan  is  to  ensure  that 
NMFS  science  is  of  the  highest  quality 
and  that  it  advances  the  agency's  ability 
to  make  soimd  memagement  decisions. 

Comment  2:  NMFS  should  limit 
regulatory  changes  to  recommendations 
by  committees  comprised  of 
professional  scientists,  not  politicians, 
in  order  to  reflect  the  best  available 
science. 

Response:  NMFS  disagrees.  The 
Magnuson-Stevens  Act,  ATCA,  and 
ICCAT  recognize  the  highly  migratory 
nature  of  these  international  fisheries, 
which  necessitates  an  interdisciplinary 
approach  to  fisheries  management.  The 
APs  play  an  important  role  in  advising 
NMFS  not  just  on  science,  but  on 
practical  constraints,  as  well  as  social 
and  economic  impacts  of  various 
management  alternatives. 

Fair  and  Equitable  Allocation  of 
Restrictions/Benefits  Among  Billfish 
Fishery  Sectors 

Comment  1 :  NMFS  is  apparentiy 
relying  only  on  reductions  in  U.S. 
recreational  landings  to  rebuild 
overfished  billfish  stocks,  which  is 
inconsistent  with  NS  4.  The  recreational 
billfish  community  is  responsible  for 
only  a  small  portion  of  Atlantic-wide 
mortalities  and  has  a  record  of  voluntary 
conservation  as  evidenced  by  the  high 
percentage  of  released  billfish,  yet  the 
majority  of  management  measures 
included  by  NMFS  in  the  draft  Atlantic 
billfish  FMP  amendment  are  unfairly 
focused  on  recreational  anglers. 

Response:  NMFS  agrees  that  the 
recreational  billfish  community  is 
responsible  for  only  a  small  portion  of 
Atiantic-wide  mortalities  and 
commends  their  volimtary  conservation. 
However,  NMFS  disagrees  that  the 
management  measiu«s  included  in  the 
draft  Atlantic  billfish  FMP  amendment 
were  unfairly  focused  on  recreational 
anglers.  The  draft  FMP  amendment 
specifically  stated  that  the  level  of 
reductions  in  landings  required  to 
rebuild  overfished  billfish  stocks  will 
necessitate  international  cooperation; 
reduction  or  even  elimination  of  all 
sources  of  U.S.  billfish  mortality  alone 
is  insufficient  to  achieve  rebuilding  as 
the  United  States  is  responsible  for 
approximately  5  percent  of  the  AUantic- 
wide  mortalities  of  marlin.  Reductions 
of  2,443  mt  bom  1996  total  Atiantic 
landings  will  be  required  to  rebuild 
stocks  of  blue  marlin  and  638  mt  for 
white  marlin;  the  total  U.S.  reported 
mortality  of  Atiantic  marlin  dining  1996 
was  302.3  mt.  The  final  Atiantic  Billfish 
FMP  Amendment  includes  increases  in 
minimum  size  limits  in  order  to  reduce 
landings;  the  25-percent  reduction  in 
blue  and  white  marlin  landings  will 


result  in  reductions  of  U.S.  recreational 
landings  of  approximately  21,000 
pounds  (9.52  mt);  however,  on  a  larger 
scale,  this  recommendation  will  result 
in  nearly  a  3.4  million  decrease  in 
Atiantic-wide  marlin  landings  fi-om 
1996  levels  by  other  ICCAT  member 
countries.  The  1997  ICCAT 
recommendation  also  requires 
improvement  in  monitoring,  data 
collection  and  reporting  in  all  Atlantic 
billfish  fisheries. 

Comment  2:  Continiung  the 
prohibition  on  commercial  landings  of 
Atiantic  billfish,  while  allowing 
recreational  fishermen  to  land  billfish, 
is  unfair  and  discriminatory. 

Response:  NMFS  disagrees.  A 
fundamental  element  of  the  1988 
Atiantic  billfish  FMP  was  the 
prohibition  of  possession  and  sale  of 
commercially  caught  billfish  within  the 
U.S.  EEZ.  Allowing  recreational 
fishermen  to  land  billfish  is  consistent 
with  traditional  usage  of  this  fishery.  A 
major  objective  of  the  FMP  amendment 
is  to  develop  a  rebuilding  plan  for 
overfished  billfish  stocks,  and  although 
imilateral  actions  by  the  United  States 
wiU  not  rebuild  these  highly  migratory 
species,  additional  mortalities 
experienced  on  these  stocks  by  allowing 
U.S.  commercial  harvest  would  nm 
coimter  to  the  objectives  of  NS  1  and  the 
FMP  amendment.  The  Billfish  FMP 
amendment  retains  the  prohibition  of 
possession  and  sale  of  commercially- 
caught  billfish. 

Community  Impacts  Resulting  From 
Billfish  Measures 

Comment  1:  Destin,  FL,  Port  Aransas, 
TX,  and  other  coastal  towns  were  not 
included  in  the  commiuiity  analysis  of 
tile  draft  AUantic  billfish  FMP 
amendment.  The  Atlantic  billfish 
recreational  fishery  is  an  important 
component  of  these  locations,  therefore, 
these  areas  should  be  included  in  any 
analysis  of  economic  cuid  community 
impacts  of  management  restrictions. 

Response:  NMFS  agrees  that  some 
towns  where  the  Atiantic  billfish 
recreational  fishery  is  an  important 
component  were  not  included  in  the 
community  analysis  of  the  draft  Atlantic 
billfish  FMP  amendment.  However,  the 
billfish  community  profiles  included  in 
the  draft  FMP  amendment  are  not 
intended  as  an  exhaustive  list  of  where 
recreational  billfish  angling  is  an 
important  component  of  the  local 
economy  and  cidture,  rather  they 
provide  a  broad  perspective  on 
representative  areas.  Consistent  with 
NS8,  the  final  FMP  amendment  first 
identifies  and  describes  representative 
Atlantic  billfish  communities  (on  the 
basis  of  geographic  location,  gear-type 
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and  operational  framework  of  the 
various  components  of  the  fishery)  and 
then  assesses  their  differing  nattire  and 
the  magnitude  of  the  likely  effects  of 
this  FMP  amendment.  The  final  FMP 
amendment  also  summarizes 
anticipated  social  impacts  resulting 
from  the  implementation  of  the  Atlantic 
billfish  FMP  amendment  on  a  broader 
scale,  based  on  the  comments  received 
during  the  comment  period  for  the  draft 
FMP  amendment  and  proposed  rule. 
Public  hearings  for  the  proposed  rule  to 
implement  the  draft  Atlantic  billfish 
FMP  amendment  were  held  in  a  wide 
range  of  locations  (including  Panama 
City,  near  Destin  and  Ft.  Wdton  and 
Port  Aransas)  to  collect  comments  from 
numerous  billfish  angling  commiuiities. 

Comment  2:  £)estin,  Florida  has 
changed  an  important  billfish 
tournament  to  an  all-release  format 
based  on  the  economic  threat  of  a 
potential  zero  bag  limit  included  in  the 
proposed  rule.  If  sponsorships  and 
participation  in  the  tournament  decline 
because  of  the  chsmge  to  catch-and- 
release  strategy,  the  local  economy  will 
be  negatively  impacted,  as  will  charities 
that  have  historically  received  financial 
support  from  this  event. 

Response:  NMFS  evaluated  thousands 
of  comments  on  the  issue  of  economic 
impacts  of  an  adjustable  bag  limit  and 
other  measures  included  in  the  draft 
plan,  some  of  which  merited  changes  in 
the  final  FMP  amendment.  While  the 
intent  of  the  draft  FMP  amendment  was 
not  to  cause  severe  impacts  to 
communities,  the  change  to  a  "no-kill" 
tournament  format  should  be  applauded 
and  certainly  is  consistent  with  the 
precautionary  management  strategy  of 
the  1996  Magnuson-Stevens  Act.  It 
should  be  noted  that  many  other 
tournaments  have  gone  to  an  all-release 
format  without  a  reduction  in 
participation.  NMFS  restates  advice  of 
the  1988  Atlantic  Billfish  FMP, 
encouraging  all  toiunaments  to  adopt  a 
catch-and-release  philosophy. 

Billfish  Harvest  Controls  and  Retention 
Limits 

Comment  1:  NMFS  should  require 
catch-and-release  only  of  Atlantic 
billfish  by  all  recreational  anglers. 
Allowing  recreational  anglers  to  land 
billfish  is  inconsistent  and 
counterproductive  with  the  objectives  of 
the  FMP  amendment,  and  imdermines 
the  goals  of  the  FMP.  Closing  the 
recreational  Atlantic  billfish  fishery, 
except  to  catch-and-release,  supports 
the  conservation  ethic  of  this 
recreational  user  group;  will  maximize 
net  economic  benefits  to  the  nation  by 
managing  the  fisheries  for  long  term  OY; 
is  consistent  with  the  ICCAT 


recommendation;  and  meets  the  critical 
U.S.  leadership  goal  to  promote 
international  conservation. 

Response:  NMFS  disagrees.  Most 
recreationally  caught  billfish  are  already 
released,  either  voluntarily  or  in 
compliance  with  minimiim  size  limits. 
However,  some  anglers  prefer  to  land 
some  billfish.  Allowing  those  few  fish  to 
be  landed  is  consistent  with  ICCAT 
conservation  recommendations  and 
recognizes  the  multi-faceted  objectives 
of  domestic  and  international 
management  of  the  billfish  fishery. 

Comipent  2:  NMFS  should  not 
prohibit  the  use  of  multiple  hooks  in  the 
Atlantic  billfish  recreational  fishery. 
Using  the  precautionary  approach  as  a 
rationale  to  support  this  measure  is 
contrary  to  the  mission  statement  of 
NMFS  as  there  is  absolutely  no  science- 
based  justification  for  this  action. 
Limiting  the  niunber  of  hooks  in  a  lure 
or  bait  is  an  unnecessary  regulation 
because  this  will  not  enhance  post- 
release survival  rates;  and  will  have  no 
direct  benefit  to  recovery  of  Atlantic 
billfish  resources.  This  measure  would 
significantly  reduce  angler  hook-up 
rates,  as  well  as  have  a  negative 
economic  impact  on  anglers  by 
requiring  purchases  of  new  equipment 
and  on  tackle  manufacturers. 

Response:  NMFS  has  not  included 
this  proposed  action  in  the  final  rule. 
This  measure  was  developed  as  a  result 
of  discussions  with  the  Billfish  AP, 
which  includes  representatives  from  the 
charter  boat  industry,  sport  fishing 
groups,  and  Fishery  Management 
Council  appointees  familiar  with  the 
recreational  billfish  industry.  The 
objective  of  this  alternative  was  to 
reduce  the  probability  of  injury  to  gills, 
throat  and  eyes,  thereby  decreasing 
release  mortality  rates.  After  NMFS  and 
the  Billfish  AP  reviewed  public 
comments  on  this  issue,  the  majority  of 
panel  members  rescinded  their  support 
of  this  measure. 

Comment  3:  NMFS  received  several 
different  comments  regarding  the  use  of 
dehooking  devices,  including:  NMFS 
should  require  the  use  of  dehooking 
devices  by  both  recreational  and 
commercial  fishermen  targeting  billfish 
to  reduce  post-release  mortality;  NMFS 
should  not  mandate  but  promote  the  use 
of  dehooking  devices  by  both 
recreational  and  commercial  fishermen; 
and  NMFS  should  only  allow 
recreational  anglers  to  utilize  hook- 
removal  devices,  but  still  require 
commercial  fishermen  to  cut  their  gear 
to  release  a  billfish  because  a  dehooking 
device  can  not  practically  be  used  to 
release  a  billfish  caught  on  pelagic 
longline  gear,  and  will  result  in  an 
increase  in  bycatch  mortality  as 


fishermen  use  this  "loop-hole"  try  to 
save  hooks;  and  NMFS  should  allow  the 
removal  of  the  hook  by  any  means, 
provided  that  it  can  be  accomplished 
safely  and  without  increased  damage  to 
the  hooked  fish. 

Response:  The  draft  FMP  amendment 
preferred  alternative  was  to  "allow  the 
removal  of  the  hook  from  recreational 
and  commercially  caught  billfish." 
NMFS  maintains  this  action  in  the  final 
FMP  amendment  but  does  not  mandate 
the  use  of  dehooking  devices.  Their  use 
as  a  mechanism  to  reduce  post-release 
mortality  is  allowed  but  not  required. 
There  were  no  conclusive,  peer- 
reviewed  scientific  results  on  which  to 
base  such  a  mandate  at  the  time  this 
FMP  amendment  was  developed. 
However,  commercially  available 
dehooking  devices  have  been  effective 
in  other  commercial  and  recreational 
fisheries  and  have  been  successfully 
employed  on  removing  hooks  from 
other  large  fish.  NMFS  will  include 
information  on  such  dehooking  devices 
in  its  pelagic  longline  workshops,  as 
well  as  in  its  educational  outreach 
programs.  The  final  rule  implementing 
the  FMP  amendment  preserves  the 
requirement  that  billfish  that  cannot  be 
legally  retained  must  remain  in  the 
water  at  all  times,  but  no  longer  requires 
that  the  line  be  cut.  Instead,  the  final 
rule  specifies  that  the  hook  may  be 
removed,  provided  that  the  method  of 
hook  removal  used  does  not  harm  the 
fish,  and  may  enhance  its  survival. 
Proper  handling  techniques  to  remove  a 
hooked  billfish  from  commercial  or 
recreational  gear  will  also  be  included 
in  the  pelagic  longline  workshops,  in 
order  to  enhance  the  effectiveness  of 
this  final  action  and  minimize  the 
mortality  of  all  releases. 

Comment  4:  It  is  impossible  to 
determine  the  size  of  an  Atlantic  billfish 
without  removing  the  fish  from  the 
water. 

Response:  NMFS  disagrees.  The  1988 
Atlantic  Billfish  FMP  noted  similar 
comments,  but  cited  advice  bom  the 
SAFMC  Billfish  Advisory  Panel  which 
stated  experienced  billfish  anglers  and 
captains  would  have  Uttle  difficulty  in 
estimating  the  size  of  these  fish  quite 
accurately.  The  Plan's  intent  is  "to 
encourage  the  release  of  all  billfishes 
not  needed  for  toiunament  competition 
or  of  tropl^r  fish,  and  since  tournament 
anglers  g^e>ally  have  no  difficulty 
estimating^h  size  and  trophy  fish 
would  be  substantially  in  excess  of  the 
minimiim  sizes,  this  is  not  expected  to 
be  a  major  problem"  (SAFMC,  1988). 
The  final  rule  implementing  the  FNff* 
amendment  preserves  the  requirement 
that  billfish  that  cannot  be  legally 
retained  must  remain  in  the  water  at  all 
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times.  NMFS  continues  to  support  this 
regulation  and  will  use  its  educational 
outreach  programs  for  recreational 
fishermen  to  instruct  them  on  the 
proper  handling  and  release  of  billfish 
to  maximize  their  siurivability. 

Comment  5:  The  recreational  landings 
caps  for  Atlantic  blue  and  white  marlin 
are  unfair  and  unnecessary.  If  adopted, 
this  proposal  would  be  a  significant  U.S. 
policy  change  for  billfish  management 
in  the  United  States  from  one  that 
controls  mortality  through  size  limits 
and  the  encouragement  of  catch  and 
release,  to  a  quota  management  system. 
Imposing  quotas  in  recreational  fisheries 
does  not  work.  They  are  highly 
disruptive  to  the  orderly  conduct  of  the 
fishery  and  weaken  confidence  in  the 
entire  management  system. 

Response:  These  measures  are 
necessary  because  blue  marlin  and 
white  marlin  are  overfished. 
Furthermore,  the  United  States  is 
compelled  to  comply  with  ICCAT 
recommendations  as  required  imder 
ATCA,  therefore  the  United  States,  and 
all  other  ICCAT  member  countries/ 
entities,  must  reduce  landings  (i.e.,  fish 
brought  back  to  the  dock  vs.  catch 
which  is  taken  by  fishing  gear  at  sea)  by 
at  least  25  percent  from  1996  levels.  The 
true  impact  of  this  recommendation  can 
only  be  evaluated  in  terms  of  Atlantic- 
wide  reductions  in  marlin  landings.  The 
25-percent  reduction  in  blue  and  white 
marlin  landings  will  result  in  reductions 
of  U.S.  recreational  landings  of 
approximately  21,000  lb  (9.52  mt 
reductions  in  marlin  landings); 
however,  on  a  larger  scale,  this 
recommendation  will  result  in  nearly  a 
3.4  million  pound  decrease  (over  1,400 
mt  reductions  in  marlin  landings)  in 
Atlantic-wide  marlin  landings  from 
1996  levels  by  other  ICCAT  member 
countries.  The  final  FMP  amendment 
utilizes  a  size-based  strategy  to  reduce 
U.S.  recreational  landings  to  required 
levels. 

Comment  6:  NMFS  received 
comments  supporting  and  opposing  the 
recreational  retention  limit  of  one 
Atlailtic  billfish  per  vessel  per  trip. 
Comments  that  support  the  recreational 
retention  limit  include:  NMFS  should 
implement  the  proposed  recreational 
retention  limit  for  billfish;  the  limit  of 
one  billfish  is  appropriate  in  that  it  will 
result  in  reduced  landings  of  marlin 
without  creating  a  hardship  for  the 
charter  boat  industry  since  few  billfish 
are  retained  by  anglers;  and  a  limit  of 
one  billfish  would  be  consistent  with 
Florida  state  regulations.  Comments 
against  this  measure  include:  NMFS 
should  eliminate  the  recreational 
retention  limit  of  one  Atlantic  billfish 
per  vessel  per  trip;  given  the  rare  nature 


of  billfish  catches,  and  even  rarer 
incidences  of  billfish  landings,  a  limit  of 
one  billfish  per  vessel  per  trip  would  be 
ineffective  in  reducing  landings  by  any 
significant  amoimt;  and  this  measure 
would  have  significant  negative 
economic  impacts  on  tournaments  that 
have  a  "grand  slam"  category  (i.e.,  prize 
for  landhig  a  blue  marlin,  white  marlin 
and  sailfish). 

Response:  Retention  of  more  than  one 
billfish  diuing  a  recreational  trip  is 
relatively  rare,  but  the  recreational 
retention  limit  was  included  in  the  draft. 
FMP  amendment  as  part  of  a 
precautionary  management  strategy,  and 
to  ensiue  compliance  with  landing  caps  - 
established  by  the  1997  ICCAT 
recommendation.  In  the  interest  of 
responding  to  public  comment  on  the 
impact  of  implementing  recreational 
retention  limits  in  the  Atlantic  billfish 
fishery,  and  in  consideration  of  the 
ability  of  NMFS  to  manage  landings 
(mortcdity)  with  size  limits  that  can  be 
adjusted  through  interim  or  proposed 
and  final  rule  measures,  the  limit  is 
rejected  in  the  final  Atlantic  billfish 
FMP  amendment.  Reliance  on  size 
limits  alone  to  control  landings 
simplifies  regulatory  constraints  and 
effectively  accomplishes  the  same  goal. 

Comment  7:  NMFS  should  remove  the 
provision  providing  the  AA  the 
authority  to  adjust  the  billfish 
recreational  retention  limit  with  3-day 
notice,  including  to  a  zero  bag  limit. 
Imposing  an  adjustable  limit  for  billfish 
is  excessive  and  unnecessary  regulation 
of  this  recreational  fishery.  Contrary  to 
the  Magnuson-Stevens  Act  and 
Regulatory  Flexibility  Act  requiring  the 
selection  of  the  least  burdensome 
alternative,  the  proposed  measure 
imposes  the  greatest  economic 
uncertainty  in  the  billfish  fishery. 
Tournaments  could  be  canceled,  or  at 
least  experience  significant  reduction  in 
participation,  solely  on  the  possibility  of 
a  prohibition  of  landing  any  fish.  NNffS 
could  manage  this  fishery  through  a 
minimum  size  limit  in  such  a  way  that 
landings  are  reduced  by  at  least  25 
percent,  without  closing  the  fishery. 

Response:  In  consideration  of  the 
ability  of  NMFS  to  manage  landings 
(mortality)  with  size  limits  that  can  be 
adjusted  through  interim  or  proposed 
and  final  rule  measures,  the  provision 
providing  the  AA  additional  explicit 
authority  to  adjust  the  retention  limit  to 
zero  is  in  the  final  Atlantic  billfish  FMP 
amendment.  However,  this  approach 
may  be  reconsidered  in  the  futiue  if 
management  by  minimum  size  limits  is 
insufficiently  successful. 

Comment  8:  NMFS  should  prohibit 
any  billfish  from  being  imported  into 
the  United  States,  regardless  of  where 


the  billfish  are  caught  (i.e..  Pacific  or 
Atlantic  Ocean). 

Response:  NMFS  agrees  that 
consideration  of  prohibiting  any  billfish 
imports  may  be  warranted  in  the  future. 

Comment  9:  NMFS  received 
comments  for  and  against  the  proposed 
preferred  minimum  size  limits, 
including:  the  Atlantic  billfish  size 
limits  in  the  draft  FMP  amendment 
should  be  implemented;  the  Atlantic 
marlin  size  limits  proposed  by  NMFS 
are  excessive,  in  that  they  wiU  reduce 
landings  more  than  necessary  to  comply 
with  the  1997  ICCAT  recommendation; 
and  the  minimuim  size  limits  should  be 
in  round  numbers  that  are  easier  to 
remember,  for  example  100  inches  (254 
cm)  lower  jaw  fork  length  (LJFL)  for 
blue  marlin  rather  than  99  inches  (251 
cm)  LJFL. 

Response:  NMFS  agrees  with 
comments  supporting  the  proposed 
preferred  minimum  size  limits..  The 
increase  in  minimum  sizes  for  Atlantic 
blue  marlin  to  99  inches  LJFL,  66  inches 
(168  cmJLJFL  for  Atlantic  white  marlin 
and  63  inches  (160  cm)  LJFL  for  sailfish 
is  the  final  management  action  because 
it  would  reduce  mortality  rates  by  at 
least  25  percent  for  each  of  these 
overfished  species  at  minimal  short- 
term  economic  expense  with  long-term 
economic  benefits. 

Comment  10:  NMFS  received 
comments  for  and  against  the  proposed 
preferred  alternative  to  prohibit  the 
retention  of  longbill  spearfish. 
Comments  against  this  measiu-e  include: 
lack  of  scientific  information  on  this 
species  is  not  an  adequate  reason  to 
prohibit  its  retention;  this  measure 
would  only  hinder  any  research  efforts; 
retention  should  be  allowed  until 
further  data  are  made  available  that 
indicate  this  species  is  overfished;  and 
as  an  alternative  measure,  NMFS  should 
establish  a  toll  bee  number  for 
fishermen  to  report  longbill  spearfish 
landings  and  use  this  information  for 
scientific  purposes. 

Response:  The  absence  of  adequate 
scientific  information  is  not  a  reason  for 
failing  to  take  appropriate  conservation 
and  management  measures.  The 
precautionary  approach  asserts  "states 
should  apply  the  precautionary 
approach  widely  to  conservation, 
management,  and  exploitation  of  living 
aquatic  resources  in  order  to  protect 
them  and  preserve  their  aquatic 
environment  (1995  Food  and 
Agriculture  Organization  (FAO) 
International  Code  of  Conduct)." 
Longbill  spearfish  are  rarely 
encoimtered  by  commercial  fishermen 
or  recreational  anglers,  and  are  generally 
not  included  as  a  target  species  in 
billfish  tournaments.  Therefore,  this 
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measure  should  have  only  minimal 
negative  social  or  economic  impacts. 
The  status  of  spearfish  stocks  is 
imknown,  but  the  rare  nature  of  this 
species  necessitates  a  cautious 
management  strategy  to  avoid  any 
potential  negative  impacts  to  the  stock. 

Billfish  Monitoring,  Permitting  and 
Reporting 

Comment  1:  NMFS  should  expand  the 
use  of  sampling  protocols  utilized  in  the 
Gulf  of  Mexico  to  other  Atlantic  coastal 
areas  to  improve  monitoring  of 
recreational  billfish  landings. 

Response:  NMFS  agrees.  The  1997 
ICCAT  recommendation  for 
improvement  in  monitoring  and  data 
collection,  as  well  as  the  establishment 
of  landing  caps  for  Atlantic  blue  and 
white  marlin,  has  focused  attention  on 
the  need  for  improvement  in  sampling 
and  monitoring  programs  to  ensure  that 
the  United  States  is  in  compliance  with 
international  agreements.  The  Gulf  of 
Mexico  program  was  iastnunental  in 
providing  a  historical  framework  for 
developing  the  notification  and 
reporting  requirements  for  billfish 
tournaments,  but  expansion  of  this 
program  to  other  areas  may  not  provide 
the  sampling  levels  necessary  to  ensure 
compliance  with  the  ICCAT 
recommendation.  Additional 
monitoring  and  reporting  requirements 
have  been  added  to  the  FMP 
amendment,  including  logbooks, 
permits  and  a  voluntary  observer 
program  for  charter-headboat  vessels, 
and  mandatory  tournament  r^stration. 

Comment  2:  NMFS  received  several 
differei^  comments  on  ihe  proposed 
outreach  programs,  including:  the 
proposed  outreach  programs  for 
recreational  billfish  anglers  are  a  waste 
of  time  and  federal  resources, 
recreational  anglers  already  practice 
conservation  in  releasing  over  90 
percent  of  their  catch;  the  proposed 
outreach  programs  will  be  a  valuable 
addition  to  the  FMP  amendment 
depending  on  the  level  of  cooperation 
with  state  and  other  federal  agencies, 
fishing  constituent  groups,  etc.;  and, 
attendance  at  workshops  and  seminars 
held  as  part  of  this  measure  should  be 
mandatory. 

Response:  NMFS  disagrees  that  the 
proposed  outreach  programs  for  billfish 
anglers  are  a  waste  of  time.  Although 
recreational  anglers  already  release 
approximately  90  percent  of  their  catch 
and  NMFS  has  established  a  catch-and- 
release  fishery  management  program  in 
the  final  FMP  amendment,  release  of 
live  fish  does  not  guarantee  their 
survival.  Outreach  programs  established 
in  this  amendment  will  provide  proper 
handling,  tagging,  measuring  and 


release  techniques  in  order  minimize 
the  mortality  of  all  live  releases,  a 
proactive  approach  to  meeting  several 
objectives  of  this  FMP  amendment. 
Attendance  at  workshops  by  charter 
boat  operators  and  recreational  anglers 
will  not  be  mandatory,  but  will  be 
encouraged  and  promoted  through 
various  constituent  groups,  trade 
publications  and  federal  and  state 
agencies  (e.g.,  NMFS  Office  of 
Intergovernmental  and  Recreational 
Fisheries,  Sea  Grant).  It  is  important  to 
note,  however,  the  success  of  any 
outreach  program  is  predicated  on 
reaching  the  entire  billfish  recreational 
angler  community,  which  may 
eventually  require  implementation  of  a 
permit  or  other  registration  procedure. 

Comment  3:  Requiring  billfish  and 
other  HMS  tournaments  to  notify  NMFS 
four  weeks  prior  to  commencement  of 
the  tournament  is  punitive  and 
imnecessary.  Without  corresponding 
time  and  area  closures  of  longline 
fishing  in  spawning  and  nursery  areas, 
mandatory  tournament  registration  is 
unfairly  biased  against  the  recreational 
fishing  industry. 

Response:  NMFS  disagrees.  The  1997 
ICCAT  recommendation  requires 
improvement  in  monitoring,  data 
collection  and  reporting  in  all  Atlantic 
billfish  fisheries.  The  tournament 
notification  requirement  is  critical  to 
developing  a  sampling  frame  for 
tournaments  to  allow  for  better 
monitoring,  data  collection,  and 
reporting  of  billfish  and  other  HMS 
tournaments.  Tournament  registration 
also  gives  NMFS  a  sampling  frame  to 
obtain  information  on  participation 
level,  angler  effort,  as  well  as  social, 
economic  and  fisheries  characteristics 
data.  Information  from  the  tournament 
registration  forms  will  provide  a  general 
guide  to  the  total  number  tournaments, 
their  locations,  number  of  participants, 
etc.  This  action  will  greatly  improve 
NMFS'  collection  of  a  data  from  a 
significant  segment  of  the  recreational 
HMS  fishery  at  a  relatively  small  social 
and  economic  cost.  This  requirement  is 
comparable  to  the  logbook  data  that  are 
submitted  by  charter/headboats,  and 
commercial  fishermen  in  that  it  collects 
catch  and  effort  information. 

Comment  4:  The  definition  of  an  HMS 
tournament,  including  Atlantic  billfish, 
as  "any  fishing  competition  involving 
Atlantic  HMS  in  which  participants 
must  register  or  otherwise  enter  or  in 
which  a  prize  or  award  is  offered  for 
catching  such  fish,"  is  too  broad. 

Response:  The  definition  of 
tournament  is  intentionally  broad  so 
that  as  much  data  as  possible  can  be 
collected  to  better  identify  the  imiverse 
of  billfish  anglers.  While  all 


tournaments  will  be  required  to  register, 
tournament  directors  must  report  only  if 
selected. 

Coamient  5:  The  Atlantic  billfish 
tournament  reporting  form  needs  to  be 
revised  to  more  closely  match  the  tjrpe 
of  information  that  can  practically  be 
collected  during  a  tournament. 

Response:  NMFS  will  hold  joint 
workshops  with  fishing  organizations 
and  interested  members  of  the  public  to 
discuss  the  best  format  for  accurate 
reporting  of  necessary  data. 

Comment  6:  Tournaments  selected  to 
report  should  have  100-  percent 
compliance  and  siunmary  data  should 
be  made  available  to  tournament 
directore,  the  HMS  APs,  and  ICCAT 
Advisory  Committee  in  a  timely  fashion, 
comparable  to  other  fisheries  managed 
imder  ICCAT  quotas. 

Response:  NMFS  will  work  to  ensure 
that  data  from  tournament  reports  are 
promptly  collected,  compiled,  and 
processed  to  provide  summary  data  on 
a  timely  basis.  This  information  is  part 
of  the  annual  National  Report,  as  well 
as  the  annual  SAFE  report. 

Comment  7:  NMFS  should  include 
penalties  and/or  sanctions  for  failing  to 
re^ster/and  or  i]^ort  catch  data. 

Response:  NMFS  agrees.  The 
Magnuson-Stevens  Act  currently 
provides  penalties  and  permit  sanctions 
for  regulations  promulgated  imder  the 
Act.  "The  Magnuson-Stevens  Act  (section 
308(a)]  specifies  that  any  person  who  is 
found  by  the  Secretary,  after  notice  and 
an  opportunity  for  a  hearing  in 
accordance  with  section  554  of  title  5, 
United  States  Code,  to  have  committed 
an  act  prohibited  by  section  307  shall  be 
liable  to  the  United  States  for  a  dvil 
penalty.  Section  307(l)(a)  of  the 
Magnuson-Stevens  Act  states  that  it  is 
unlawful  for  any  person  to  violate  any 
provision  of  this  Act  or  any  regulation 
or  permit  pursuant  to  this  Act.  Failure 
to  register  and/or  report,  if  selected,  is 
a  violation  of  the  regulations  and  may 
be  forwarded  to  NOAA  General  Counsel 
for  review. 

Comment  8:  The  draft  Atlantic  billfish 
FMP  fails  to  recognize  or  utilize  the 
cooperative  tagging  program. 

Response:  NMFS  disagrees.  The 
Billfish  FMP  amendment  includes 
information  for  Atlantic  blue  marlin, 
Atlantic  white  marlin,  and  sailfish,  on 
the  total  number  of  tagged  and  released 
fish  over  the  last  43  years  as  part  of  the 
Cooperative  Tagging  Center  (CTC) 
program.  Information  on  the 
geographical  area  where  most  of  the 
tagging  activity  occurred  and  during 
what  times  of  year,  the  average  distance 
tagged  fish  traveled  before  recapture, 
and  specific  movement  patterns 
exhibited  by  some  fish  is  also  included 
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in  this  section.  The  CTC  database  was 
incorporated  into  maps  with  other  effort 
sources  to  assist  with  determining 
essential  Bsh  habitat  designations.  The 
life  history  characteristics,  gleaned  in 
part  from  the  CTC  data,  were  often  a 
factor  in  the  consideration  of 
management  actions  for  the  final  FMP 
amendment.  Recent  support  of  a  single 
billfish  stock  is  also  based  in  part  on  tag 
recoveries,  which  indicate  both  trans- 
Atlantic  and  trans-equatorial  movement 
of  billfish. 

Comment  9:  NMFS  should  not  require 
permits  and  logbooks  for  charter  boats. 

Response:  NMFS  disagrees.  The  1997 
ICCAT  recommendation  required 
improvements  in  monitoring,  data 
coUection,  and  reporting  from  all 
fisheries  that  encounter  Atlantic  billfish. 
The  draft  FMP  amendment  proposed  the 
use  of  mandatory  permits  and  logbooks 
for  charter/headboat  operations.  These 
management  measures  provide  catch 
and  effort  data  for  Atlantic  billfish  that 
currently  are  not  well  quantified. 
Therefore,  NMFS  maintains  that  permits 
and  logbooks  for  charter/headboats  must 
be  mandatory. 

Comment  10:  The  Atlantic  blue  and 
white  marlin  landing  caps  were 
generated  fit>m  reported  landings  for 
1996,  when  NMFS  only  minimally 
estimated  landings  based  on  samples  of 
selected  biUfish  tournaments  and  the 
Large  Pelagic  Survey.  NMFS  has 
proposed  several  improvements  in 
monitoring  in  the  FMP  amendment  that 
will  increase  the  accuracy  of  landing 
estimates,  which  could  unfairly  reduce 
the  number  of  billfish  available  to  be 
landed,  re'dtive  to  1996,  in  order  to 
comply  with  the  1997  ICCAT 
recommendation. 

Response:  NMFS  agrees  that  a 
statistically  valid  system  must  be 
developed  to  ensure  an  acciu'ate 
comparison  between  1996  and  years 
after  monitoring  accm^cy  is  increased. 
A  review  of  all  available  information  is 
currently  being  conducted  to  obtain  the 
most  accurate,  scientifically-based 
landings  for  1996.  Other  methods  are 
also  being  developed  to  examine  catch 
and  landing  rates  to  determine  if  these 
values  can  be  used  to  reflect  the 
reductions  in  landings  between  1996 
and  1998,  resulting  from  the  two  interim 
rules  (March  24, 1998,  63  FR  14030;  and 
September  29,  1998,  63  FR  51859) 
implemented  to  increase  size  limits  of 
blue  and  white  marlin  during  1998  to 
immediately  comply  with  the  1997 
ICCAT  recommendation. 

Comment  11:  NMFS  should  not 
change  the  fishing  year.  The  proposed 
fishing  year  does  not  reflect  the  true 
operational  time  frame  of  the 
recreational  billfish  fishery  and  could 


disadvantage  anglers  and  tournaments 
during  the  spring  through  potential 
regulatory  changes  implemented  by 
NMFS  to  control  landings  to  comply 
with  ICCAT  recommendation.  Also,  the 
proposed  June  1  to  May  31  fishing  year 
is  incompatible  with  ICCAT  reporting 
by  calendar  year. 

Response:  NMFS  disagrees.  The  Jxme 
1  to  May  31  fishing  year  was  selected  as 
a  final  action  for  the  Atlantic  billfish 
FMP  to  provide  NMFS  with  sufficient 
time  to  meet  legal  requirements  for 
implementing  ICCAT  recommendations 
(e.g.,  notice  and  comment).  NMFS  will 
report  billfish  and  swordfish  landings  to 
ICCAT  on  both  a  calendar  year  and 
fishery  year  basis.  A  June  to  May  fishing 
year  is  also  consistent  with  most  other 
HMS  fisheries,  thereby  meeting 
Objective  5  of  FMP  amendment.  If 
landing  caps  for  Atlantic  blue  or  white 
marlin  are  exceeded,  as  determined  by 
the  most  recent  toiunament  and  other 
landings  data,  it  is  possible  that  NMFS 
would  raise  the  minimum  size  to  avoid 
exceeding  the  landing  caps,  which 
could  lead  to  spring  tournaments  being 
negatively  impacted.  However,  it  is 
anticipated  that  the  size  limits 
implemented  in  the  final  rule  will  be 
sufficient  to  avoid  this  possibility. 

Comment  12:  NMFS  fails  to  propose 
any  adequate  mechanisms  to  ensure 
U.S.  compliance  with  the  1997  ICCAT 
recommendation  for  Atlantic  billfish, 
contrary  to  the  mandates  of  ATCA.  The 
proposed  minimum  size  limits  and/ or 
recreational  retention  limits,  and  the 
provision  providing  the  AA  authority  to 
adjust  the  retention  limit  to  zero,  wiU 
not  accurately  account  for  all 
recreational  landings,  as  required  under 
this  ICCAT  recommendation. 

Response:  NMFS  disagrees.  The  FMP 
amendment  adopts  several  new 
monitoring,  permitting,  and  reporting 
requirements  to  better  quantify  the 
niunber  of  fishermen  and  effort.  These 
requirements  will  be  evaluated  as  part 
of  the  annual  SAFE  and  National 
Reports  and  if  determined  inadequate, 
framework  provisions  in  the  FMP 
amendment  will  be  utilized.  Framework 
provisions  for  possible  future  actions 
include  vessel  permits  for  all  U.S. 
registered  vessels  fishing  recreationally 
for  Atlantic  HMS  and  a  landing  tag  for 
all  recreationally  landed  billfish.  In  the 
event  that  the  ICCAT-recommended 
landing  caps  are  close  to  being  reached, 
NMFS  has  the  authority,  under  section 
305  (d)  of  the  Magnuson-Stevens  Act  to 
take  appropriate  action. 

Comment  13:  The  expansion  of  the 
management  imit  for  Atlantic  blue  and 
white  marlin  to  the  entire  Atlantic 
Ocean,  and  implementation  of 
regulatory  actions  for  all  Atlantic 


billfish  under  both  Magnuson-Stevens 
Act  and  ATCA  could  result  in  the 
double  reporting  of  recreational 
landings  from  U.S.  citizens  fishing  in 
foreign  waters. 

Response:  NMFS  disagrees.  The  final 
FMP  amendment  includes  a  final  action 
to  expand  the  management  unit  for 
Atlantic  blue  and  white  marlin  to  the 
entire  Atlantic  Ocean,  and  implement 
regulatory  actions  for  Atlantic  blue 
marlin  and  Atlantic  white  marlin  under 
both  Magnuson-Stevens  and  ATCA. 
NMFS  will  work  with  the  Department  of 
State,  and  other  agencies  to  ensiu^  that 
fish  are  coimted  accurately  and  to 
ensure  that  acciu^te  catch  data  are 
submitted  to  ICCAT. 

Billfish  International  Rebuilding 
Strategy 

Comment  1:  NMFS  should  negotiate 
with  ICCAT  to  prohibit  the  landing  of 
billfish  throughout  the  Atlantic  Ocean. 

Response:  For  some  ICCAT  member 
countries/entities,  billfish  are  used  for 
subsistence  and/or  as  a  source  of 
income,  while  others  may  have  a  "no 
discard"  policy.  However,  this  does  not 
preclude  these  ICCAT  member 
countries/entities  from  agreeing  to 
additional  management  measures.  The 
United  States  must  continue  to  work 
with  other  members  to  reach  a  practical 
solution  to  rebuild  Atlantic  billfish 
resources.  Indeed,  the  United  States 
sponsored  the  1998  ICCAT  resolution 
calling  for  additional  conservation 
measures  following  blue  and  white 
marlin  stock  assessments  in  2000  and 
sailfish  stock  assessment  in  2001. 
Recovery  of  overfished  Atlantic  billfish 
stocks  will  require  a  multi-national 
approach. 

Comment  2:  It  is  mathematically 
impossible  for  NMFS  to  reduce  U.S. 
billfish  mortalities  by  25  percent  simply 
by  placing  restrictions  on  the 
recreational  fishery.  NMFS  should 
apply  the  ICCAT-recommended  25 
percent  reduction  to  all  U.S.  soiuces  of 
mortality,  not  just  billfish  landed  by 
recreational  anglers. 

Response:  The  1997  ICCAT 
recommendation  requires  member 
coimtries/entities  to  "Reduce,  starting  in 
1998,  blue  marlin  and  white  marlin 
landings  by  at  least  25  percent  for  each 
species  from  1996  landings,  such 
reduction  to  be  accomplished  by  the 
end  of  1999."  Although  the  majority  of 
U.S.  billfish  mortalities  reported  to 
ICCAT  are  a  result  of  dead  discards  from 
the  pelagic  Icngline  fishery,  the  ICCAT 
recommendation  only  applies  to  U.S. 
recreational  anglers  because  they  are  the 
only  U.S.  sector  allowed  to  land  billfish. 
The  United  States  is  obligated  by  ATCA 
to  comply  Mdth  this  recommendation. 
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An  Atlantic  billfish  bycatch  reduction 
strategy  is  established  using  the 
management  tools  included  in  the  HMS 
FMP.  Billfish  mortality  attributed  to 
bycatch  in  the  pelagic  longline  fleet  is 
managed  through  the  HMS  FMP. 

Comment  3:  The  United  States  has 
existing  regulations  that  limit  billfish 
landings  (size  limits  for  recreational 
anglers,  and  prohibitions  on  commercial 
possession  of  Atlantic  billfish),  therefore 
the  1997  ICCAT  recommendation  does 
not  apply  to  this  country. 

Response:  NMFS  disagrees.  The  1997 
ICCAT  recommendation  requires  a 
reduction  of  Atlantic  blue  marlin  and 
Atlantic  white  marlin  landings  by  at 
least  25  percent  from  1996  levels,  and 
there  is  no  provision  exempting 
coimtries  with  existing  billfish 
regulations  that  limit  allowable 
landings.  Each  member  is  to  advise 
ICCAT  on  an  annual  basis  of  measures 
in  place  or  to  be  taken  that  reduce 
landings  of  marlins  or  fishing  effort.  The 
United  States  is  complying  with  this 
recommendation  by  increasing  the 
minimum  size  limit  of  Atlantic  blue 
marlin  and  white  marlin,  and 
continuing  the  commercial  prohibition. 

Economic  Impacts  Resulting  from 
Billfish  Measures 

Comment  1 :  The  draft  FMP 
amendment  overlooks  the  negative 
economic  impacts  of  the  preferred 
alternatives  on  recreational 
communities.  Preferred  alternatives  will 
have  negative  economic  impacts  on  not 
just  direct  participants  in  the  Atlantic 
billfish  fishery  but  travel-related 
industries;  fishing-related  businesses; 
and  local  charities  that  receive  large 
donations  fiom  tournaments 
proceedings. 

Response:  The  draft  FMP  amendment 
and  the  supplementary  RIR/IRFA 
identified,  based  on  the  best-available 
information,  the  potential  social  and 
economic  impacts  of  the  various 
management  measures,  including 
expenditures  by  recreational  anglers. 
The  IRFA  thoroughly  discussed  the 
recreational  retention  limit,  along  with 
the  zero  retention  limit  provision,  and 
NMFS  has  dropped  this  measiue  from 
the  final  FMP  amendment.  NMFS  has 
also  established  a  volimtary  observer 
program  for  charter/headboat  vessels,  in 
part  to  reduce  the  negative  economic 
impacts  that  would  be  associated  with 
a  mandatory  observer  program  for 
charter  boats,  and  has  dropped  the 
prohibition  of  multiple  hooks. 

Comment  2:  The  preferred 
management  measines  selected  by 
NMFS  ignore  the  greater  economic 
value  of  recreational  fisheries  relative  to 


that  of  the  pelagic  longline  conunercial 
fishery. 

Response:  NMFS  disagrees.  The  draft 
FMP  amendment  and  the 
supplementary  RIR/IRFA  refer  to  a  1989 
study  by  Fisher  and  Ditton  of  Texas 
A&M  University  that  provided  an 
estimated  economic  impact  (i.e.,  money 
spent)  of  the  recreational  component  of 
the  billfish  fishery  to  be  in  excess  of 
$180  million.  The  draft  FMP 
amendment  and  the  supplementary  RIR/ 
IRFA  also  included  an  estimate  of  the 
total  gross  revenues  foregone  from  dead 
discards  of  all  billfish  over  the  eight- 
year  period  between  1988  and  1996, 
$5.3  million,  or  $664,648  per  year.  The 
draft  FMP  amendment  specifically 
stated:  "While  these  values  are  far  from 
insignificant,  they  are  considerably  less 
than  the  $180  million  spent  each  year 
by  toiunament  anglers  alone,  and  net 
economic  benefits  of  $2  million  per 
year." 

Comment  3:  NMFS  should  evaluate 
which  industry  (recreational  or 
commercial)  provides  the  most 
economic  value  to  the  United  States  and 
select  management  measures 
accordingly.  The  recreation^  billfish 
community  annually  generates  millions 
of  dollars  for  the  U.S.  economy 
(economic  impact)  in  the  pursuit  of 
what  essentially  constitutes  a  catch-and- 
release  fishery.  Conversely, 
commercially  caught  billfish  have  no 
value  because  they  must  all  be 
discarded.  The  total  ex-vessel  value  of 
targeted  commercial  species  (i.e.,  tuna 
and  swordfish)  contributes  less  to  the 
national  economy  than  recreational 
highly  migratory  species  anglers. 
Therefore,  NMFS  should  ban  use  of 
pelagic  longline  gear  in  the  U.S.  FEZ. 

Response:  NMFS  disagrees.  The  final 
RIR  and  the  IRFA  discuss  common 
misconceptions  of  comparing 
recreational  versus  ex-vessel  economic 
effects.  Additionally,  in  determining 
final  management  actions,  the  economic 
value  of  a  fishery  is  an  important 
consideration,  however  it  is  not  the  sole 
criterion.  NMFS  must  consider 
additional  factors  and  consider  resultant 
potential  impacts  on  each  fishing  sector. 
While  NMFS  recognizes  the  significant 
economic  value  of  billfish  recreational 
fishery,  it  does  not  support  banning  the 
use  of  longline  gear. 

Comment  4:  NMFS  should  reduce 
billfish  bycatch  mortality  by  developing 
a  buyout  program  to  reduce  or  eliminate 
pelagic  longlLie  vessel  effort  in  the 
Atlantic  Ocean. 

Response:  Consideration  of  a  fishing 
capacity  reduction  plan,  as  well 
constraints  on  buyback  programs  and 
funding  mechanisms  were  described  in 
the  draft  FMP  amendment.  A  buyout 


program  can  only  be  effective  in  the 
reduction  of  billfish  bycatch  if  the 
overall  effort  (i.e.,  niunber  of  hooks  in 
the  water)  is  reduced.  The  final  FMP 
amendment  action  to  establish  an 
Atlantic  billfish  bycatch  reduction 
strategy  includes  buyout  programs  as 
one  of  six  elemental  components  in  the 
HMS  FMP  that  may  be  used  to 
effectively  reduce  effort  and  longline 
bycatch  mortalities.  NMFS  may 
consider  establishing  a  buyout  program 
in  the  HMS  FMP  after  the  rebuilding 
program  in  that  plan  is  established, 
along  with  limited  access. 

Comment  5:  Atlantic  billfish 
tournaments  that  require  landing 
billfish  constitutes  "trade,  barter,  or 
sale."  NMFS  should  prohibit  cash/ 
merchandise  prizes  in  association  with 
these  tournaments  to  reduce  the 
incentive  to  land  Atlantic  billfish. 

Response:  NMFS  disagrees. 
Regulations  state  that  the  sale  or 
purchase  of  billfish  from  its 
management  unit  is  prohibited  (50  CFR 
635.31).  A  survey  of  tournament  rules 
has  shown  that  a  billfish  is  not  required 
to  be  given  to  the  tournament  to  qualify 
for  a  prize,  rather  the  fish  is  only  subject 
to  a  measurement  of  its  weight.  The  fish 
is  ultimately  retained  as  the  property  of 
the  individual  submitting  the  fish  for 
entry  in  the  tournament,  therefore  no 
purchase  or  sale  of  the  billfish  has 
occurred  and  the  regulations  have  not 
been  violated.  Any  tournament  that 
violates  the  prohibition  on  sale  would 
be  subject  to  civil  action.  However,  the 
final  FWP  amendment  does  not  prohibit 
cash/merchandise  prizes  in  association 
with  billfish  tournaments  as  long  as 
they  are  not  given  in  exchange  for  any 
billfish. 

Atlantic  Tunas 

Comment  1:  NMFS  should  prohibit 
longline  and  net  gear  (including 
driftnets  and  purse  seines)  in  the 
bluefin,  yellowfin,  and  bigeye  tima 
fisheries. 

Response:  Driftnet  gear  is  already 
prohibited  in  the  bluefin  tuna  fishery 
and  through  this  final  action  is 
prohibited  in  the  fisheries  for  other 
AUantic  tunas  (bigeye,  albacore, 
yellowfin,  skipjack  (BAYS  tunas).  Pair 
trawls  are  prohibited  in  all  Atlantic  tuna 
fisheries.  Longline  gear  is  restricted  in 
the  bluefin  tima  fisheries  with  strict 
target  catch  requirements  for  incidental 
catch  retention.  Through  this  final 
action,  fishermen  who  wish  to  enter  the 
BAYS  longline  fishery  are  required  to 
obtain  limited  access  permits  for  both 
Atlantic  swordfish  and  sharks.  As  such, 
access  to  the  BAYS  longline  fishery  is 
limited.  Since  pelagic  longline  gear  is 
used  to  target  swordfish  and  other  fish 
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species,  prohibiting  the  gear  in  the 
Atlantic  tuna  fisheries  would  result  in 
increased  tuna  discards.  NMFS 
maintains  that  there  is  no  reason  at  this 
time  to  prohibit  the  use  of  purse  seine 
gear  in  Uie  Atlantic  tuna  fisheries. 
Bycatch  concerns  are  minimal  and 
access  to  the  fishery  is  limited. 

Comment  2:  NMFS  received 
nimierous  comments  regarding  bluefin 
tima  landings  quota  allocation, 
supporting  and  opposing  limiting  the 
Purse  Seine  quota  to  250  mt.  NMFS  also 
received  requests  to  reallocate  some 
Purse  Seine  quota  to  other  categories 
(commercial  and  recreational)  to  reflect 
historical  participation  and/or  the 
increase  in  fishery  participants  (e.g.,  the 
Angling  category).  Comments  in  support 
of  Purse  Seine  quota  reduction  include: 
the  Purse  Seine  allocation  is 
inconsistent  with  NS  4  in  that  the 
allocation  is  not  fair  and  equitable,  a 
few  individuals  receive  an  excessive 
share  of  the  landings  quota,  and  since 
Individual  Vessel  Quotas  are 
transferrable,  it  is  conceivable  that  a 
single  owner  could  acquire  rights  to  the 
entire  Pmrse  Seine  Quota;  NMFS  should 
not  incorporate  the  IVQ  system  by 
reference;  and  NMFS  should  implement 
a  buyback  program  for  the  Purse  Seine 
fishery.  Comments  in  opposition  to 
limiting  the  Piu^e  Seine  category  to  250 
mt  include:  the  proposed  cap  was 
neither  presented  in  the  draft  HMS  FMP 
nor  to  the  HMS  AP  for  discussion, 
would  be  an  arbitrary  and  capricious 
action,  and  would  be  contrary  to  the 
Magnuson-Stevens  Act  provision  that 
NMFS  "allocate  both  overfishing 
restrictions  and  recovery  benefits  hilly 
and  equitably  among  sectors  of  the 
fishery;"  the  argument  that  the  fishery 
does  not  contribute  catch  per  unit  effort 
(CPUE)  data  is  invalid;  NMFS  should 
not  take  this  action  without  conducting 
a  comparative  analysis  of  allocations 
leading  to  "excessive  quota  shares;"  and 
the  AP,  in  discussing  the  issue  of  Purse 
Seine  quota  (as  referenced  in  the 
proposed  rule)  was  referring  to  relative 
quota  shares  rather  than  an  absolute 
quota  tonnage. 

Response:  As  described  in  the  FMP, 
NMFS  bases  the  quota  allocations  on 
consideration  of  several  factors, 
including  the  collection  of  the  best 
available  scientific  data  and  the 
optimization  of  social  and  economic 
benefits.  When  NMFS  established  the 
cmrent  limited  entry  system  with  non- 
transferable individual  vessel  quotas 
(IVQs)  for  purse  seining  in  1982.  NMFS 
considered  the  relevant  factors  outlined 
in  section  303(b)(6)  of  the  Magnuson- 
Stevens  Act.  In  1992.  NMFS  established 
"base"  quotas  for  all  categories,  which 
were  based  on  the  historical  share  of 


landings  in  each  of  these  categories 
during  the  period  1983  through  1991.  In 
1995,  NMFS  reduced  the  Purse  Seine 
category  base  quota  by  51  mt,  in  large 
part  because  the  Purse  Seine  category 
does  not  provide  a  catch  per  unit  effort 
time  series  used  to  estimate  trends  in 
stock  size.  This  reduced  quota  was  the 
base  for  the  allocation  to  purse  seines  in 
1996  through  1998.  NMFS  believes  that 
limiting  the  future  Purse  Seine  category 
to  this  same  quota  level  is  fair  and 
equitable,  given  that  the  limited  entry 
(IVQ)  system  has  limited  participants 
who  are  insulated  itoia  increased 
competition  and  participation,  in 
contrast  to  the  other  categories  that  are 
open-access  fisheries  witih  increasing 
participation  and  intense  competition 
for  the  quota.  Similarly,  based  on 
consideration  of  the  historical 
participation  of  those  in  the  Purse  Seine 
fishery,  NMFS  does  not  believe  that  the 
allocation  to  the  Purse  Seine  category, 
including  any  possible  transfers  of  quota 
within  the  category,  constitutes  an 
excessive  share  of  the  bluefin  tima 
quota. 

However,  NMFS  notes  that  the  AP  did 
not  have  an  opportunity  to  address  the 
Purse  Seine  quota  in  the  context  of  the 
quota  increase.  Therefore,  NMFS  will 
hold  the  8  mt  in  the  Reserve  until  after 
the  AP  has  discussed  the  issue.  If  NMFS 
concludes  that  a  different  result  is 
appropriate,  the  Purse  Seine  category 
quota  would  be  modified  through  the 
framework  provisions  in  the  FMP. 

NMFS  has  no  plans  to  consider  a 
vessel  buyback  in  the  Purse  Seine 
fishery  at  this  time. 

Comment  3:  NMFS  received 
nimierous  comments  in  support  of  a 
prohibition  on  the  use  of  spotter  aircraft 
by  vessels  (other  than  Purse  Seine 
category  vessels)  participating  in  the 
bluefin  tuna  fishery,  specifying  that  the 
prohibition  would,  among  other 
reasons:  lengthen  the  season  via 
reduced  catch  rates,  "level  the  playing 
field"  for  those  fishermen  who  do  not 
use  planes,  decrease  bycatch  and 
discard  of  undersized  bluefin  tima, 
affirm  the  basis  for  the  allowance  of 
multiple  landings  for  the  Harpoon 
category  (i.e.,  dependence  on  good 
weather),  return  the  Harpoon  category  to 
its  traditional  fishing  methods,  and 
reduce  the  potential  for  accidents. 
NMFS  received  comment  that  the  final 
rule  should  be  issued  before  May  15, 
1999,  so  that  vessel  owners  can  choose 
their  appropriate  permit  category. 
NMFS  also  received  several  comments 
fi-om  opponents  of  a  prohibition, 
including:  NMFS  should  address  the 
spotter  plane  issue  independently  of  the 
FMP  and  should  base  its  decision  on  the 
best  available  science;  NMFS  has  failed 


to  identify  the  important  fishery- 
independent  data  (e.g.,  on  bluefin  tuna 
distribution,  behavior,  and 
environmental  biology)  collected  by 
spotter  pilots  and  has  implied  in  the 
FMP  that  CPUE-based  indices  are  the 
only  scientific  data  of  any  importance  to 
bluefin  tuna  management;  and 
arguments  to  prohibit  the  use  of  planes 
in  the  bluefin  tuna  fishery  are  baseless. 
Other  comments  NMFS  received 
regarding  the  spotter  plane  issue 
include:  NMFS  should  make  a  decision 
regarding  an  increase  to  the  Harpoon 
quota  independent  of  the  decision  on 
spotter  planes;  NMFS  should  implement 
a  subquota  for  Harpoon  vessels  that  are 
assisted  by  spotter  planes;  NMFS  should 
implement  a  daily  catch  limit  of  one 
bluefin  tuna  per  day  for  Harpoon 
vessels;  and  NMFS  should  lire  spotter 
pilots  to  conduct  scientifically  valid, 
fishery-independent  aerial  surveys. 
NMFS  also  received  comment  that, 
since  many  General  category  permit 
holders  may  obtain  a  Harpoon  category 
permit  if  NMFS  implements  a  spotter 
plane  prohibition  (for  vessels  other  than 
in  the  Purse  Seine  category),  NMFS 
should  increase  the  Harpoon  category 
quota. 

Response:  NMFS  did  not  implement  a 
final  action  regarding  this  issue  in  the 
HMS  FMP.  A  separate  rulemaking  will 
be  undertaken  after  further  deliberation 
and  analyses.  NMFS  agrees  that  analysis 
of  the  effects  of  spotter  aircraft  on 
vessels  participating  in  the  bluefin  tuna 
fishery  must  be  based  on  the  best 
available  science.  NMFS  intends  to 
complete  a  final  rule  on  this  issue  prior 
to  the  commencement  of  the  General 
and  Harpoon  category  fishing  seasons, 
June  1, 1999,  and  understands  that  it  is 
preferable  to  euinoimce  the  decision 
prior  to  the  deadline  for  permit  category 
changes. 

Comment  4:  NMFS  should  not  require 
that  Atlantic  tunas  other  than  bluefin 
tuna  be  landed  with  the  tail  attached; 
this  regulation  is  unnecessary  and 
restrictive.  The  current  dressing 
procedures,  which  leave  pectoral  fin 
and  the  dorsal  fins  attached,  provide  the 
necessary  physical  features  for  accurate 
species  identification.  Keeping  tail  fins 
intact  creates  processing  and  storage 
problems  for  tunas  that  will  reduce 
quantity  and  price. 

Response:  NMFS  recognizes  the 
impact  of  the  current  required  landing 
form  on  commercial  fishermen, 
especially  longline  fishermen.  NMFS 
requires  the  landing  of  Atlantic  tunas 
with  the  tail  and  one  pectoral  fin 
attached  to  facilitate  enforcement  of 
minimum  size.  However,  NMFS  is 
currently  analyzing  yellowfin  and 
bigeye  tuna  measurement  data  to 
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develop  a  formula  to  convert 
measiu^ments  (e.g.,  pectoral  fin  to  fork 
measurement  or  pectoral  fin  to  keel 
measurement)  for  yellowfin  and  bigeye 
tuna  landed  with  the  head  removed. 
NMFS  may  consider  allowing  yellowfin 
and  bigeye  tima  to  be  landed  with  head 
and  tail  removed  when  an  appropriate 
conversion  formula  is  developed. 

Comment  5:  NMFS  receivea 
numerous  comments  regarding 
restricted-fishing  days  (RFDs),  some  of 
which  support  the  status  quo,  some  of 
which  oppose  RFDs  altogether,  and 
some  suggesting  alternate  schediUes, 
including:  in  order  to  extend  the 
General  category  season,  NMFS  should 
implement  more  RFDs  than  proposed, 
e.g.,  3  days  or  more  per  week  (Simdays, 
Wednesdays,  and  Fridays  or  Sundays, 
Mondays,  and  Wednesdays)  in  addition 
to  the  days  that  correspond  to  Japanese 
market  closures,  and  NMFS  should 
begin  the  schedule  of  RFDs  for  1999  in 
early  July. 

Response:  NMFS  has  considered  these 
comments  and  agrees  additional  General 
category  RFDs  may  increase  the 
likelihood  that  fishing  would  continue 
throughout  the  siunmer  and  fall,  and 
would  further  distribute  fishing 
opportunities  without  increasing  bluefin 
tima  mortality.  NMFS  will  announce 
annually  the  General  category  effort 
control  schedule  (time  period  subquotas 
and  RFDs)  through  a  final  specifications 
notice.  NMFS  intends  to  announce  the 
1999  RFD  schedule  and  address 
comments  regarding  effort  controls  in 
the  final  specifications,  to  be  published 
concurrent  with  this  final  rule.  See 
Appendix  3  of  the  final  HMS  FMP  for 
the  1999  effort  control  schedule  and  a 
discussion  of  the  effort  control 
alternatives. 

Comment  6:  NMFS  received  some 
comments  in  support  of  the  status  quo 
General  category  time-period  subquotas 
(three  periods),  and  some  suggesting 
alternate  schedules,  including:  NMFS 
should  implement  two  General  category 
time-period  subquotas  (e.g.,  for  Jime- 
August  and  September-December)  since 
prices  are  higher  in  August  than 
September  and  to  avoid  derby 
conditions  in  October. 

Response:  NMFS  addresses  comments 
regaiding  effort  controls  in  the  1999 
final  specifications  notice,  published 
concurrent  with  this  final  rule.  See 
Appendix  3  in  the  final  HMS  FMP  for 
the  1999  effort  control  schedule  and  a 
discussion  of  the  effort  control 
alternatives. 

Comment  7:  NMFS  received  several 
comments  requesting  more  certainty 
regarding  the  Angling  category  season, 
retention  limits,  and  quota  allocation, 
including:  NMFS  should  implement  a 


separate  daily  retention  limit  for  U.S. 
Goast  Guard  inspected  vessels;  NMFS 
should  separate  recreational  landings 
quotas  for  Charter  and  private  vessels; 
NMFS  should  implement  more  and/or 
different  regional  subquotas;  NMFS 
should  implement  date-certain  seasons; 
NMFS  should  balance  the  entire 
Angling  category  quota  over  three  years; 
and  NMFS  should  shift  the  north/south 
dividing  line  for  the  Angling  category. 
Further  comment  included:  NMFS 
should  establish  a  set  season  with  daily 
retention  limits  and  minimiun  sizes  by 
area  and  make  adjustments  for 
overharvests  and  underharvests 
annually  vs.  inseason.  With  this 
approacii,  the  recreational  industry  and 
anglers  can  make  plans  for  the  fishing 
season  that  will  not  get  disrupted  by 
imcertain  changes  (i.e.,  closiues  and 
adjustments  to  the  daily  retention  limit). 
An  improved  data  collection  program 
would  be  an  important  part  of  th^  and 
could  be  ptursued  with  industry  support 
to  provide  accurate  catch  and  effort  data 
for  quota/stock  monitoring  purposes 
and  to  determine  the  sub-area  quotas/ 
seasons  for  the  following  year.  The 
annual  assessment  of  the  catch  and 
adjustment  of  the  sub-area  quotas 
should  make  it  easiw  to  analyze  and 
implement  a  better  location  for  the 
north/south  line  and  the  possibility  of  a 
third  area  in  the  vicinity  of  Montauk, 
New  York  and  north. 

Response:  In  the  HMS  FMP,  NMFS 
describes  the  challenges  in  managing 
and  monitoring  the  recreational  fishery 
for  bluefin  tima,  with  its  highly  variable 
catch  rates  and  locations,  and  the 
ICCAT  restrictions  on  the  catch  of 
school  size  bluefin  t\ma.  In  order  to 
monitor  recreational  landings  of  bluefin 
tuna,  NMFS  requires  cooperation  from 
the  recreational  community  in  using  the 
Automated  Catch  Reporting  System  and 
participation  in  the  Large  Pelagic 
Survey.  NMFS  has  the  authority  and 
flexibility  to  open  and  close  the  Angling 
category  in  sub-areas  in  order  to  ensure 
equitable  fishing  opportxmities.  The 
recent  ICCAT  recommendation  which 
allows  4  years  for  coimtries  to  balance 
their  landings  of  school  size  bluefin 
tuna  also  should  allow  the  United  States 
more  flexibility  in  managing  this 
fishery,  and  NMFS  is  committed  to 
working  with  the  Advisory  Panel,  the 
States,  and  recreational  fishermen  in 
order  to  better  manage  the  Angling 
category  fishery. 

Comment  8:  NMFS  should  postpone 
action  on  the  bycatch  measiues  imtil  it 
has  at  least  a  full  year's  data  from  all 
fishing  sectors,  in  order  to  proceed  in  a 
foir,  equitable,  and  effective  manner. 

Response:  NMFS  has  based  the 
bycatch  measiu«s  on  the  best  available 


information.  Further.  NS  9  requires 
NMFS  to  minimize  bycatch  to  the  extent 
practicable. 

Comment  9:  NMFS  should  permit 
spearguns  as  an  allowable  gear  type  in 
the  Atlantic  timas  Angling  category 
fishery. 

Response:  The  fishery  for  Atlantic 
tunas  is  subject  to  intense  competition 
among  the  various  user  groups;  the 
addition  of  speargims  as  an  allowable 
gear  type  coiild  cause  additional  conflict 
among  the  user  groups,  and  may  pose 
other  problems  including  safety  and 
discard  concerns.  Therefore,  NMFS  is 
not  adding  spearguns  as  an  allowable 
gear  type  at  this  time. 

Comment  10:  NMFS  received 
numerous  comments  for  and  against  the 
proposed  recreational  daily  retention 
limit  of  3  yellowfin  tuna  per  angler. 
Those  in  support  of  the  retention  limit 
include:  NMFS  has  ignored  the 
expansion  of  the  recreational  yellowfin 
txma  (and  bigeye  tima)  effort  despite  the 
U.S.  commitment  to  ICCAT  to  limit 
effective  yellowfin  effort  to  the  reported 
1992  level,  so  NMFS  should  implement 
recreational  restrictions  now;  a  daily 
retention  limit  of  3  yellowfin  tima  per 
angler  is  excessive;  NMFS  should 
implement  a  yellowfin  tima  daily 
retention  limit  since  yellowfin  tuna 
seem  to  be  of  less  weight  than  in 
previous  years.  Conunents  in  opposition 
to  the  retention  limit  include:  As 
yellowfin  tuna  are  not  ciurently 
considered  overfished,  there  is  no  basis 
for  a  yellowfin  tima  daily  retention 
limit;  a  limit  now  may  lead  to  a  furthw 
reduction  of  the  retention  limit  in 
subsequent  years,  as  has  happened  in 
the  bluefin  tuna  fishery;  NMFS  has 
proposed  no  commercial  limits,  so  the 
recreational  limit  is  inequitable;  setting 
a  recreational  daily  retention  limit  may 
disadvantage  the  United  States  in 
ICCAT  negotiations  (if  a  yellowfin  tuna 
quota  is  recommended  in  the  future)  if 
it  results  in  decreased  U.S.  landings;  a 
retention  limit  would  have  a  negligible 
impact  on  fishing  mortality  since  on 
most  trips,  each  angler  lands  3  or  fewer 
yellowfin  tuna,  and  in  many  areas, 
captains  voluntarily  limit  each  angler  to 
3  or  fewer  yellowfin  tuna;  there  is  no 
domestic  benefit  for  the  regulation  since 
U.S.  landings  comprise  only 
approximately  4  percent  of  the  Atlantic 
landings;  and  until  NMFS  has  scientific 
data  that  show  that  the  implementation 
of  daily  retention  limits  is  warranted, 
NMFS  should  not  take  any  action  that 
affects  ordy  the  recreational  sector. 

Response:  NMFS  acknowledges  the 
importance  of  yellowfin  tuna  to  die 
recreational  fishing  industry.  NMFS 
chooses  to  take  the  precautionary 
approach  since  the  latest  SCRS  report 
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indicates  that  the  cnurent  fishing 
mortality  rate  on  yellowfin  tuna  is 
probably  higher  than  that  which  would 
support  maximum  sustainable  yield  on 
a  continuing  basis.  Further,  eifort 
restrictions  are  consistent  with  the 
ICCAT  recommendation  to  limit 
effective  fishing  effort  for  yellowfin  tima 
to  1992  levels.  NMFS  has  already 
implemented,  or  is  implementing 
through  the  HMS  FMP,  several 
restrictions  in  the  commercial  yellowfin 
tima  fisheries,  including  limited  access 
in  the  purse  seine  and  longiine  BAYS 
fisheries,  and  the  prohibition  on  pair 
trawl  gear  and  driftnets  in  the  Atlantic 
tunas  fishery.  NMFS  maintains  that 
limiting  access  to  the  recreational 
yellowfin  tima  fishery  is  not  desirable  at 
this  time  and  that  the  retention  limit  is 
an  alternative  management  measure  that 
is  consistent  with  the  ICCAT 
recommendation.  This  retention  limit 
for  yellowfin  tima  is  designed  to  prevent 
excessive  landings  in  the  recreational 
fishery  and  maximize  long-term  fishing 
opportunities. 

Comment  11:  NMFS  should  allow 
dealers  more  than  5  days  after  the 
completion  of  each  bi-weekly  reporting 
period  to  submit  bluefin  t\ma  bi-weekly 
reports.  Price  information  is  not 
available  for  bluefin  tuna  shipped  to 
Japan  until  4  days  after  landing,  and 
allowing  dealers  only  one  day  to  submit 
the  information  is  unreasonable. 

Response:  NMFS  agrees,  and 
understands  that  the  proposed  reporting 
reqiurement  may  be  difficult  for  dealers 
to  comply  with  considering  the  market 
for  bluefin  tuna.  Therefore,  NMFS  is  not 
modifying  the  current  10-day  reporting 
period  for  bluefin  tuna  bi-weekly 
reports. 

Comment  12:  NMFS  should  not  hold 
20  mt  of  the  Angling  category  school 
bluefin  tuna  subquota  in  reserve,  given 
that  NMFS  may  now  balance 
overharvests  and  underharvests  over  a 
foiK-year  period. 

Response:  Because  of  high,  and  highly 
variable  catch  rates,  the  Angling 
category  can  easily  harvest  and  exceed 
its  school  bluefin  tima  subquota.  NMFS 
maintains  that  holding  some  school 
bluefin  tima  landings  quota  in  reserve  is 
prudent  in  that  it  will  help  to  ensure 
U.S.  compliance  with  the  ICCAT- 
recommended  limit  on  the  retention  of 
school  bluefin  tuna.  NMFS  may  allocate 
tonnage  horn  the  school  bluefin  tima 
reserve  during  the  season,  as 
appropriate. 

Comment  13:  The  provision  to  add  or 
deduct  bluefin  tuna  underharvest  or 
overharvest,  as  applicable,  should  be 
discretionary  only  for  school  bluefin 
tuna,  which  can  be  balanced  over  a  four- 


year  period.  For  all  other  size  classes, 
the  provision  should  be  mandatory. 

Response:  NMFS  agrees  and  has 
clarified  the  regulations  to  be  consistent 
with  the  ICCAT  recommendation.  In  the 
case  of  bluefin  tuna  overharvest  or 
underharvest,  NMFS  must  subtract  the 
overharvest  from,  or  add  the 
underharvest  to,  the  appropriate  quota 
category,  or  subcategory,  with  the 
exception  of  the  Angling  category 
school  bluefin  tuna  subcategory,  for  the 
following  fishing  year,  provided  that  the 
total  of  the  adjusted  landings  quotas  and 
the  Reserve  is  consistent  with  the 
ICCAT  Rebuilding  Program.  In  the 
following  year,  NMFS  also  may  allocate 
any  remaining  landings  quota  bom.  the 
Reserve  to  cover  this  overharvest, 
consistent  with  the  established  criteria. 

For  the  Angling  category  school 
bluefin  tuna  subcategory,  because  of  the 
ICCAT-recommended  4-year  balancing 
period,  NMFS  may  subtract  the 
overharvest  from,  or  add  the 
underharvest  to,  the  school  bluefin  tuna 
subquota  for  the  following  fishing  year. 
NMFS  must,  prior  to  the  end  of  the  4- 
year  balancing  period,  make 
adjustments  to  account  for  overharvest 
of  school  bluefin,  if  necessary  to  comply 
with  the  ICCAT  Rebuilding  Program. 

Quota  monitoring  in  the  bluefin  tuna 
fishery  is  difficult  and  overharvests  are 
likely,  thus  accounting  for  overharvests 
will  not  be  "punitive,"  in  that  one 
category  or  subcategory's  landings  quota 
overharvest  will  not  be  redistributed  to 
other  categories.  While  some  comments 
submitted  to  NMFS  have  suggested  that 
categories  should  be  "rewarded"  or 
"punished"  for  their  under/overharvests 
as  described  above,  NMFS  maintains  it 
is  not  the  Intent  of  ICCAT  or  a  domestic 
management  objective  to  redistribute 
quota  from  one  category  to  another  due 
to  overharvest.  The  ICCAT  provision 
regarding  overharvest  and  underharvest 
is  designed  to  address  consistent 
mortality,  not  just  compliance. 

Comment  14:  The  Angling  category 
fishery  should  be  catch  and  release 
only. 

Response:  NMFS  considered  the 
elimination  of  the  small  fish  landings 
quota  for  bluefin  tuna,  but  rejected  this 
alternative  because  the  elimination  of 
the  school,  large  school,  and  smcdl 
medium  bluefin  tuna  fishery  would 
have  adverse  social  and  economic 
impacts  on  the  recreational  and  charter/ 
headboat  sectors,  and  would  reduce 
NMFS'  ability  to  collect  the  best 
available  data  on  the  catches  of  the 
broadest  range  of  age  classes  possible  for 
stock  assessment  purposes. 

Comment  15:  Conunercial  yellowfin 
tuna  landings  should  be  reduced  by  at 
least  50  percent. 


Response:  As  indicated  in  a  previous 
response,  NMFS  has  taken  numerous 
measures  to  restrict  the  commercial 
yellowfin  tuna  fisheries.  Therefore, 
NMFS  maintains  that  no  further  action 
regarding  the  commercial  yellowfin 
tuna  fisheries  is  necessary  at  this  time. 
NMFS  is  concerned  about  the  level  of 
fishing  mortality  on  this  stock,  and  will 
continue  to  monitor  the  status  of  the 
yellowfin  tuna  fisheries. 

Comment  16:  NMFS  should  continue 
to  allow  the  traditional  harvest  of 
skipjack,  bonito,  and  bait  fish  with 
driftnet  gear.  This  gear  has  been  used  off 
the  coast  of  New  Jersey  for  11  years. 
This  is  a  clean  fishery  with  no  bycatch 
of  marine  mammals  or  endangered 
species.  The  draft  HMS  FMP  shows  that 
skipjack  and  bonito  stocks  are 
underutilized  and  U.S.  catches  are  at 
low  levels.  The  fisheries  for  skipjack 
and  bonito  are  mixed;  a  directed  fishery 
for  bonito  cannot  be  pursued  without 
skipjack  as  bycatch. 

Response:  Because  the  Magnuson- 
Stevens  Act  does  not  include  bonito  in 
its  definition  of  HMS,  NMFS  is  not 
implementing  bonito  conservation  and 
management  measures  in  this  FMP. 
NMFS  recognizes  that  the  prohibition 
on  driftnets  for  Atlantic  tunas  would 
preclude  a  small  coastal  driftnet  fishery 
fix)m  retaining  its  catch  of  skipjack. 
NMFS  may  issue  EFPs  to  the  limited 
number  of  coastal  driftnet  fishermen 
affected  by  the  gear  prohibition  in  order 
to  collect  more  information  on  this 
fishery  and  help  determine  NMFS' 
future  course  of  action.  Individuals  who 
wish  to  use  driftnet  gear  when  targeting 
species  other  than  Atlantic  tunas  may 
apply  to  NMFS  for  an  EFP  to  land 
incidentally  caught  Atlantic  tunas  (other 
than  bluefin). 

Comment  17:  NMFS  should  allow 
individuals  renting  vessels  to  obtain  an 
Atlantic  tunas  permit  (e.g.,  for  tourists 
in  the  U.S.  Virgin  Islands  and  Puerto 
Rico). 

Response:  Any  vessel  with  state 
registration  or  U.S.  Coast  Guard 
documentation  may  obtain  an  Atlantic 
tunas  permit.  Individuals  chartering  or 
renting  a  vessel  for  which  NMFS  has 
issued  an  AUantic  tunas  permit  are 
therefore  eligible  to  fish  for  Atlantic 
timas. 

Comment  18:  The  existing  and 
proposed  bluefin  tuna  regulations 
violate  the  Magnuson-Stevens  Act, 
specifically  NS  1.  The  HMS  FMP  should 
include  a  valid  designation  of  MSY,  OY, 
and  EFH,  using  the  precautionary 
approach,  as  well  as  objective  and 
measurable  criteria  for  defining 
overfishing  and  the  measures  for  ending 
overfishing  and  rebuilding  the  fishery. 
The  ICCAT  rebuilding  program  also 
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violates  NS  2,  which  requires  the  use  of 
the  best  scientific  information  available, 
and  it  was  adopted  without  public 
input.  NMFS  must  explain  why  it  is 
using  untested  models  to  set  MSY. 
Additional  measures  that  should  be 
included  in  the  HMS  FMP  include 
increased  observer  coverage, 
minimization  of  bycatch  in  spawning 
areas  such  as  the  Gulf  of  Mexico,  and 
minimization  of  bycatch  by  regulating 
longline  fishinggear. 

The  HMS  FMP  and  proposed 
regulations  also  violate  the  United 
Nations  Agreement  on  Straddling 
Stocks,  which  requires  the  application 
of  the  precautionary  approach  in  the 
management  of  fish  such  as  bluefin 
tuna. 

Response:  The  ICCAT  rebuilding 
program  meets  the  standards  of  the 
Magnuson-Stevens  Act  in  that  it 
includes  an  appropriate  time  period, 
targets,  limits,  and  explicit  interim 
milestones  for  recovery;  NMFS 
indicated  in  the  draft  FMP  that  adoption 
of  the  ICCAT  rebuilding  program  would 
be  the  preferred  alternative  if  these 
standards  were  met.  The  ICCAT 
rebuilding  program  is  based  on  the 
SCRS  stock  assessment,  which  is  the 
best  scientific  information  available.  It 
is  consistent  with  both  the  Magnuson- 
Stevens  Act  and  the  Atlantic  Tunas 
Convention  Act  in  that  it  implements  a 
quota  equal  to  the  ICCAT-recommended 
allocation  for  the  United  States,  and 
maintains  traditional  fishing  patterns  of 
U.S.  vessels.  The  bluefin  tuna 
rebuilding  program  is  precautionary  in 
that  it  provides  the  flexibility  to  modify 
the  Total  Allowable  Catch,  the  MSY 
target,  and/or  the  rebuilding  period 
based  on  subsequent  scientific  advice. 

Finally,  note  that  NMFS  is 
implementing  a  time/area  closure  and  a 
limitation  on  length  of  the  mainline  to 
reduce  pelagic  loSgline  dead  discards. 

Comment  19:  In  the  draft  FMP,  NMFS 
has  used  definitions  and  methodologies 
that  ascribe  higher  values  to  the 
recreational  fishery  or  the  "existence 
value"  of  HMS  than  to  the  "net 
economic  benefits"  of  the  commercial 
fishery.  NMFS  appears  to  interpret  NS 
8  as  less  equal  than  NS  1. 

Response:  NMFS  disagrees;  NMFS  is 
not  ascribing  higher  values  to  the 
recreational  fishery,  or  the  "existence 
value"  of  HMS.  To  prepare  this  FMP  in 
accordance  with  the  Magnuson-Stevens 
Act,  NMFS  has  addressed  the  National 
Standards  for  both  the  commercial  and 
'    recreational  sectors  using  the  best 
available  information.  In  addition,  the 
NSGs  state  that  the  consideration  of 
community  impacts  must  not 
compromise  the  achievement  of 
conseivation  requirements. 


Comment  20:  Regarding  public 
hearings,  NMFS  should  ensile  that 
individuals  be  provided  an  environment 
in  which  they  can  express  their 
comments  for  the  record.  At  a  few  of  the 
HMS  FMP  public  hearings,  some 
individuals  felt  physically  or  otherwise 
threatened  by  oUier  attendees  while  or 
after  making  their  comments  and  have 
expressed  that  they  will  not  give 
comments  at  public  hearings  until 
NMFS  addresses  this  issue. 

Response:  NMFS  is  very  concerned 
about  comments  that  concern  for 
personal  safety  is  hindering  the  public 
process.  NMFS  agrees  that  all  attendees 
at  public  hearings  should  be  able  to 
articulate  their  comments  in  a  safe 
environment.  Public  comment  is  an 
essential  part  of  ndemaking,  and  public 
hearings  can  be  an  important  element  in 
the  public  comment  process.  NMFS 
acquires  good  information  from  the 
comments  presented  at  public  hearings 
and  expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  each  public  hearing,  a 
NMFS  hearing  officer  explains  the 
meeting  ground  rules  (e.g.,  attendees 
will  be  called  to  give  their  comments  in 
the  order  in  which  they  registered  to 
speak,  each  attendee  will  have  an  equal 
amount  of  time  to  speak,  and  attendees 
should  not  interrupt  one  another).  The 
hearing  officer  attempts  to  structure  the 
meeting  so  that  all  attending  members  of 
the  public  are  able  to  comment,  if  they 
so  choose,  regardless  of  the 
controversiality  of  the  subject(s). 
Attendees  are  expected  to  respect  the 
ground  rules,  and  if  they  do  not,  they 
will  be  asked  to  leave  the  hearing.  In  the 
futxue,  when  annoimcing  HMS  public 
hearings  or  scoping  meetings,  NMFS 
will  include  in  the  notice  a  reminder  of 
the  ground  rules  for  these  meetings. 

Comment  2J:  In  the  FMP,  the 
objectives  for  bluefin  tuna  management, 
especially  those  regarding  the 
preservation  of  traditional  fisheries  and 
historical  fishing  patterns,  should  be 
listed  separately,  as  should  the 
objectives  for  the  other  HMS  fisheries, 
and  the  seven  objectives  (three  listed  in 
the  1995  bluefin  tima  Final  EIS  and  four 
in  a  1992  bluefin  tima  final  rule)  should 
be  included.  This  will  be  especially 
important  for  future  ICCAT  negotiations 
as  other  nations  may  seek  a  portion  of 
the  west  Atlantic  Total  Allowable  Catch. 

Response:  In  preparing  one  FMP  for 
the  management  of  Atlantic  tunas, 
swordfish,  and  sharks,  NMFS  has 
chosen  to  list  the  management 
objectives  together.  However,  NMFS  has 
added  language  to  the  objectives  to 
include  preserving  traditional  fisheries 


as  well  as  histcHical  fishing  patterns  and 
participation. 

Comment  22:  NMFS  should  allocate 
the  fair  share  of  the  1998  ICCAT- 
recommended  U.S.  landings  quota 
increase  to  the  Incidental  cat^ory,  the 
Harpoon  category,  and  the  Purse  Seine 
category,  and  should  ensure  that  any 
future  landings  quota  increases  be 
distributed  fairly  and  according  to  each 
user  group's  historical  share  of  the 
fishery.  I^IFS  does  not  need  to 
maintain  such  a  large  reserve,  given  the 
improvements  in  commercial  quota 
monitoring,  the  new  4-year  balancing 
period  for  school  bluefin  tuna,  and  the 
proposed  school  bluefin  tuna  reserve. 
NNffS  should  allocate  17  mt  from  the 
Reserve  to  the  Harpoon  category  quota, 
to  reflect  the  Harpoon  category's 
traditional  participation  in  the  fishery. 

Response:  The  FMP  implements 
percentage  share  allocations  for  bluefin 
tima,  and  all  categories  other  than  the 
Purse  Seine  category  will  share  in  the 
impacts  of  both  quota  increases  and 
reductions  (see  response  to  comment  2). 
Bluefin  tima  allocation  issues  were 
discussed  extensively  at  several  HMS 
AP  meetings  in  1998,  and  there  was 
general  support  for  maintaining  the 
1997/1998  quota  allocations  (which  are 
based  upon  the  historical  share  of 
landings  in  each  of  these  categories 
during  the  period  1983  through  1991, 
modified  in  1995  and  1997).  While 
NMFS  agrees  that  improved  commercial 
bluefin  tuna  monitoring,  along  with  the 
1998  ICCAT  recommendation  and  the 
measures  adopted  in  this  FMP,  allow  for 
more  flexible  management  of  the 
fishery,  NMFS  maintains  that  the 
Reserve  is  necessary  to  ensure  that  the 
United  States  does  not  exceed  its 
ICCAT-recommended  landings  quota, 
and  to  utilize  it  for  inseason  or  post- 
season transfers  as  necessary  and 
appropriate. 

Comment  23:  In  order  to  avoid 
potential  bycatch  mortality,  NMFS 
should  not  implement  a  daily  retention 
limit  for  the  Incidental  other 
subcategory  (e.g.,  for  traps),  but  rather 
should  allow  landings  until  the  quota  is 
filled. 

Response:  The  FMP  eliminates  the 
Incidental  permit  category  for  Atlantic 
tunas,  and  creates  two  new  categories: 
"Longline"  to  reflect  the  existing 
authorization  of  directed  longline 
fisheries  for  timas  other  than  bluefin 
tima,  and  "Trap"  to  account  for 
imavoidable  catch  of  bluefin  tima  by 
pound  nets,  traps,  and  weirs.  To  address 
enforcement  issues  concerning 
unauthorized  landings  of  bluefin  tuna 
under  the  Incidental  category  quota, 
fixed  gear  other  than  "traps"  and  purse 
seines  for  non-tuna  fisheries  will  no 
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longer  be  allowed  to  land  bluefin  tuna. 
Because  of  the  limited  "Trap"  quota, 
and  the  infrequent  catch  of  bluefin  tuna 
by  pound  nets,  traps,  and  weirs,  NMFS 
maintains  that  the  proposed  one  fish  per 
year  retention  limit  for  the  Trap 
category  is  sufficient,  and  will  not  result 
in  additional  bycatch. 

Comment  24:  The  comment  period  for 
the  Bluefin  Tima  Addendum  was  not 
long  enough. 

Response:  NMFS  filed  the 
supplemental  proposed  rule  regarding 
bluefin  tuna  issues  on  February  22, 
1999,  and  express-mailed  copies  of  the 
Bluefin  Tuna  Addendum  to  AP 
members  and  other  consulting  parties  to 
maximize  time  to  review  the  dociunent 
before  the  deadline  for  comments.  In 
response  to  public  requests  that 
additional  time  was  needed  to  review 
the  Addendum,  NMFS  subsequently 
extended  the  comment  period  deadline 
(except  for  proposed  swordfish  import 
restrictions)  to  March  12, 1999,  to  allow 
for  2  weeks  of  additional  comments,  and 
added  a  public  hearing  at  the  end  of  the 
scheduled  26  hearings. 

Atlantic  Swordfish 

Swordfish  Rebuilding 

Comment  1:  NMFS  received  many 
comments  in  support  of  swordfish 
rebuilding  programs  with  various 
timetables,  including  the  adoption  of  an 
ICCAT-recommended  rebuilcfing 
program  and  rebuilding  programs 
shorter  than  10  years. 

Response:  NMFS  must  implement  the 
ICCAT-recommended  quota  once  it  is 
accepted  by  the  United  States,  and  has 
supported  the  development  of  a 
rebuilding  program  for  swordfish  by 
ICCAT  scientists.  NMFS  believes  a  10- 
year  rebuilding  program  for  North 
Atlantic  swordfish  is  appropriate. 
NMFS  considered  a  shorter  rebuilding 
program  but  seeks  to  balance  a 
reduction  in  short-term  impacts  on 
small  businesses  and  recovery  of  the 
stock. 

Comment  2:  NMFS  should  ban 
swordfish  fishing  for  5  years. 

Response:  The  United  States  cannot 
reduce  the  swordfish  quota  to  zero  for 
5  years;  the  United  States  is  required  by 
ATCA  to  adopt  ICCAT  quotas  once  the 
United  States  accepts  the  ICCAT 
recommendation.  NMFS  is  establishing 
a  foimdation  for  working  through  the 
ICCAT  process,  to  develop  an 
international  rebuilding  program  for 
Atlantic  swordfish  once  measures  are 
accepted  by  the  United  States. 
Unilateral  action  will  not  rebuild 
swordfish.  Banning  U.S.  swordfish 
fishing  will  not  rebuild  the  stock; 
international  action  is  necessary. 


Comment  3:  NMFS  should  have  a 
clear  statement  of  objectives  and 
measures  for  the  international 
rebuilding  of  swordfish,  contrary  to 
what  happened  at  ICCAT  in  1998  with 
bluefin  tuna.  Those  objectives  should 
include  a  10-year  rebuilding  program 
with  associated  quota  reductions,  closed 
spawning  areas  to  reduce  bycatch  of 
juvenile  swordfish,  and  a  reduction  in 
fishing  capacity. 

Response:  The  ICCAT  Advisory 
Committee  (LAC)  works  with  the  U.S. 
commissioners  to  ICCAT  and  NMFS  to 
develop  the  negotiating  strategy  at 
ICCAT.  The  HMS  FMP  serves  as  the 
foimdation  for  developing  an 
international  rebuilding  program  that  is 
consistent  with  the  Magnuson-Stevens 
Act;  the  final  action  states  that  NMFS 
believes  a  10-year  program  is 
appropriate.  The  LAC  and 
commissioners  will  seek  comment  on 
the  U.S.  position  at  ICCAT  at  five 
regional  meetings  in  the  Fall  of  1999  as 
well  as  at  the  LAC  meeting  scheduled  for 
October  1999. 

Comment  4:  NMFS  should  include  an 
allowance  for  having  swordfish  fillets/ 
steaks  on  board  for  personal 
consumption,  similar  to  the  groimdfish 
fishery  management  plan. 

Response:  NMFS  cannot  implement 
this  measure  at  this  time  because  it  was 
not  contained  in  the  proposed  rule  (or 
draft  FMP).  However,  NMFS  has  studied 
similar  existing  regulations  in  other 
fisheries  and  may  raise  the  issue  at  a 
future  meeting  of  the  HMS  Advisory 
Panel. 

Comment  5:  NMFS  should  reinstate 
the  commercial  retention  limit  (trip 
limit)  for  swordfish  to  help  maintain 
higher  prices  and  make  sure  quotas  are 
not  exceeded. 

Response:  NMFS  established  the 
commercial  retention  trip  limit  in  order 
to  slow  catch  rates.  Since  that  time, 
many  large  capacity  vessels  have  left  the 
Atlantic  pelagic  longline  fishery.  If  a 
need  arises  in  the  future,  NMFS  will 
consider  other  commercial  retention 
limits,  as  well  as  other  alternatives,  for 
addressing  these  problems. 

Comment  6:  NMFS  should  not  exempt 
vessels  with  a  vessel  monitoring  system 
(VMS)  unit  from  the  swordfish  retention 
limits  in  the  North  Atlantic  Ocean 
during  a  closing  of  that  directed  fishery. 
Vessels  could  make  one  set  south  of  the 
line,  come  north,  and  then  continue  to 
make  sets  north  of  the  line  and  NMFS 
would  not  know  where  the  swordfish 
were  caught. 

Response:  VMS  is  required  by  all 
pelagic  longline  vessels,  and  regulations 
have  been  altered  to  accommodate  this 
measure,  therefore,  there  is  no 
"exemption."  NMFS  agrees  that  VMS 


does  not  indicate  how  many  swordfish 
are  caught  in  a  set.  However,  VMS 
would  reveal  if  a  longline  set  was  made 
in  the  (closed)  north  Atlantic,  should 
such  a  violation  occur.  It  is  not 
necessary  to  know  the  number  of  fish 
caught  in  a  closed  area  to  impose  civil 
penalties. 

Comment  7:  When  the  quota  for 
swordfish  landings  is  met,  no  swordfish 
imports  should  be  allowed  into  the 
United  States. 

Response:  NMFS  disagrees.  Trade 
restrictive  measures  must  be  based  on 
strong  evidence  that  there  are  resource 
conservation  benefits  to  such  measures 
and  must  be  consistent  with 
international  legal  obligations.  Note  also 
that  NMFS  has  implemented  a  final  rule 
prohibiting  the  import  of  Atlantic 
swordfish  less  than  the  ICCAT 
alternative  minimum  size,  and  requiring 
documentation  of  the  source  of  all 
swordfish  imports  in  an  effort  to  better 
monitor  international  fishing  levels. 

Comment  8:  The  swordfish  data 
collected  off  the  coast  of  south  Florida 
in  the  1980s  are  biased  and  incomplete. 
The  fishery  was  severely  depleted  at 
that  time  due  to  the  expansion  of  the 
near-shore  longline  fishery  off  Florida, 
which  adversely  affected  juvenile  and 
migrating  fish. 

Response:  The  data  collected  on 
fishing  mortality  of  juvenile  and 
migrating  swordfish  off  Florida  in  the 
1980s  are  currently  the  best  available 
scientific  information  to  reflect  the 
historical  conditions  of  that  fishery. 
However,  if  additional  data  become 
available,  they  could  be  incorporated  in 
the  stock  assessment. 

Swordfish  Recreational  fishery 

Comment  1 :  NMFS  received  many 
comments  on  the  issue  of  accountinig  for 
recreational  fishing  mortality,  including 
suggestions  for  future  monitoring 
programs.  These  suggestions  included 
maintaining  the  status  quo,  establishing 
a  new  recreational  directed  fishery 
quota,  or  supporting  the  proposed 
measure  of  subtracting  recreational 
landings  from  the  incidental  catch 
quota. 

Response:  NMFS  needs  time  to 
assemble  the  historical  data  that  exist 
and  therefore  cannot  set  a  reasonable 
recreational  directed  fishery  quota  at 
this  time.  However,  NMFS  recognizes 
that  effort  in  this  sector  is  growing  as 
swordfish  encounters  appear  to  be 
increasing  in  some  areas  and  therefore 
swordfish  recreational  landings  need  to 
be  subtracted  from  the  U.S.  swordfish 
quota.  NMFS  will  subtract  recreational 
swordfish  landings  itom  the  incidental 
catch  quota  and  may  establish  a  directed 
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fishery  quota  and  monitoring  program, 
when  and  if  appropriate. 

Comment  2:  NMFS  should  establish  a 
recreational  swordfish  retention  limit  of 
1  swordfish  per  person  per  day. 

Response:  NMFS  disagrees. 
Recreational  directed  fishing  mortality 
is  not  sufficiently  known  at  this  time  to 
determine  the  impacts  of  a  recreational 
retention  limit  for  swordfish.  Retention 
limits  may  be  established  in  the  future 
through  the  framework  process. 

Comment  3:  The  proposed  regulations 
imply  that  if  the  recreational  catch  is 
subtracted  from  the  hicidental  catch 
quota  and  that  quota  category  closes 
because  the  quota  is  met,  then  there  will 
be  a  closure  of  the  recreational  fishery. 

Response:  NMFS'  intent  is  to  accoimt 
for  all  sources  of  mortality,  including 
the  recreational  catch  of  swordfish. 
Therefore,  if  the  incidental  catch  quota 
category  is  closed,  all  fishermen  who 
catch  swordfish  incidentally,  including 
all  recreational  fishermen,  must  release 
them.  As  noted  in  Comment  1  in  this 
section,  NMFS  may  consider  a  subquota 
for  recreationally-caught  swordfish  in 
the  future. 

Counting  Dead  Discards  Against  the 
Swordfish  Quota 

Comment  1 :  NMFS  received  many 
comments  on  the  issue  of  accoimting  for 
all  sources  of  mortality  on  the  swordfish 
stock.  These  comments  supported  either 
unilateral  or  multilateral  (or  both) 
measures  to  coimt  dead  discards  against 
overall  quotas. 

Response:  NMFS  agrees  that 
accoimting  for  all  sources  of  mortality 
will  enhance  rebuilding,  and  this  FMP 
establishes  the  foundation  to  coimt  dead 
discards  against  the  swordfish  quota. 
NMFS  cannot  count  dead  discards 
against  the  ICCAT  quota  imless 
recommended  by  ICCAT. 

Comment  2:  If  NMFS  counts  dead 
discards  of  swordfish  against  the  quota, 
then  NMFS  should  eliminate  the 
minimvun  size  and  allow  fishermen  to 
land  and  utilize  all  hooked  swordfish. 

Response:  NMFS  implemented  the 
alternative  ICCAT  minimimi  size  of  33 
lb  dw  in  1996  and  has  implemented  a 
ban  on  sale  of  swordfish  less  than  that 
size  in  the  United  States.  Coimting  dead 
discards  against  the  U.S.  quota  may 
serve  as  an  incentive  for  fishermen  to 
avoid  areas  of  small  swordfish 
concentration.  By  coupling  a  minimum 
size  measure  with  a  future  time/area 
closure,  NMFS'  intent  is  to  reduce  U.S. 
mortality  of  undersized  swordfish. 

Comment  3:  Allocation  of  quotas 
should  be  gear-specific  and  discards 
should  be  counted  against  these  specific 
gear  allocations. 


Response:  NMFS  authorized  longline, 
harpoon,  and  other  handgear  fishermen 
to  fish  for  Atiantic  swordfish  in  a 
directed  commercial  fishery.  NMFS 
does  not  intend  to  further  sub-divide  the 
directed  quota  at  this  time  due  to  low 
swordfish  landings  by  handgear 
fishermen.  Dead  discards  would  be 
coimted  against  the  entire  category. 

Comment  4:  NMFS  counted  swordfish 
dead  discards  against  the  quota  in  the 
past  and  it  did  not  make  a  difference  to 
the  stock. 

Response:  NMFS  has  edways 
monitored  and  reported  dead  discards 
in  the  commercial  swordfish  fishery  to 
ICCAT,  and  this  mortality  was  taken 
into  account  in  assessing  total  mortality 
of  swordfish.  NMFS  wants  to  account 
for  all  sources  of  mortality,  and  to  create 
every  incentive  for  vessel  operators  to 
minimize  bycatch  and  bycatch  mortality 
of  HMS.  Rebuilding  swordfish  stocks 
requires  more  than  just  accounting  for 
dead  discards,  it  requires  a  decrease  in 
fishing  mortality  rate  to  rebuild 
overfished  stocks.  In  the  past,  the 
fishing  mortality  rate  was  too  high  and 
has  resulted  in  overfishing,  regardless  of 
whether  dead  discards  were  included  in 
the  quota. 

Swordfish  Size  Limits 

Comment  1:  NMFS  should  consider 
eliminating  the  minimum  size  limit  for 
swordfish  because  other  countries  keep 
all  their  swordfish. 

Response:  A  minimum  size  is 
effective  only  if  it  results  in  a  decrease 
in  catch  of  small  swordfish  because 
fishermen  are  able  to  modify  their 
behavior  or  if  the  sm^ival  of  released 
fish  is  sufficientiy  high  to  offset  the 
fishing  mortality  that  may  result. 
Fishermen  have  been  able  to  reduce 
small  swordfish  bycatch  to  a  certain 
extent,  but  additional  measures  may 
now  be  necessary  to  enhance  the 
effectiveness  of'tiie  minimimi  size  (e.g., 
time/area  closures.)  NMFS  recognizes 
the  need  for  further  progress  in  reducing 
small  swordfish  mortality^  and  will  use 
all  available  information  to  consider 
other  measures  to  do  so  (e.g.,  time/area 
closures,  gear  modifications,  etc.) 

Comment  2:  The  United  States  has 
failed  to  comply  with  ICCAT 
recommendations  to  protect  juvenile 
swordfish. 

Response:  NMFS  has  adopted  the 
alternative  minimum  size  for  swordfish, 
has  prohibited  the  sale  of  undersized 
swordfish,  and  keeps  appropriate 
records  of  swordfish  discards.  All  of 
these  measures  are  consistent  with 
ICCAT  recommendations  to  protect 
small  swordfish. 

Comment  3:  NMFS  received  many 
comments  on  the  minimum  size  for 


swordfish  that  ranged  from  maintaining 
the  status  quo  to  adopting  a  schedule  of 
small  annual  increases  in  the  swordfish 
minimum  size  limit  above  the  current 
minimum  si^  limit  of  33  lb  (15  kg) 
dressed  weight  (dw).  Other  comments: 
include  the  minimum  size  in  the 
framework;  consider  more  creative 
options  for  minimum  sizes  such  as 
changing  tolerance  levels  so  the 
swordfish  are  not  wasted;  and  consider 
options  that  would  be  acceptable  in  the 
international  context  to  reduce  size 
compliance  issues  that  would  otherwise 
undercut  rebuilding  schedules. 

Response:  Reducing  mortality  of  small 
swordfish  is  important  to  the  recovery 
of  the  stock.  Increasing  the  minimum 
size  in  increments  over  time,  however, 
makes  it  difficult  to  assess  changes  in 
stock  size  and  structure  due  to  the  way 
size-specific  abundance  data  are 
collected.  Increasing  the  minimum  size 
might  increase  longline  discards  given 
the  fact  that  swordfish  do  not  segregate 
by  size  class  throughout  the  Atlantic. 
NMFS  prefers  to  maintain  the  minimum 
size  and  implement  time/area  closures, 
gear  modifications,  and  other  measures 
to  reduce  bycatch  of  undersized 
swordfish  and  increase  survival  of 
released  fish.  NMFS  has  included  the 
swordfish  minimum  size  in  the  FMP 
framework  and  is  addressing  small 
swordfish  bycatch  reduction  through 
development  of  more  effective  time/area 
closures  of  the  pelagic  longline  fishery. 

Atlantic  Sharks 


Shark  Fishing  Gears 

Comment  1 :  NMFS  should  prohibit 
commercial  fishing  gears;  NMFS  should 
prohibit  longline  gear. 

Response:  NMFS  disagrees.  The  final 
actions  in  the  HMS  FMP  are  expected  to 
meet  the  conservation  goals  to  rebuild 
large  coastal  sharks  (LCS)  and  prevent 
overfishing  of  pelagic  and  small  coastal 
sharks  (SCS)  while  allowing  limited 
commercial  harvest  of  sharks  to 
continue. 

Comment  2:  NMFS  should  ban  shark 
drift  gillnets  because  of  excessive 
bycatch  of  finfish  and  protected  species 
in  that  fishery,  and  because  the  Atiantic 
Large  Whale  Take  Reduction  Plan 
(ALVVTRP)  regulations  do  not  address 
sea  turtie  and  finfish  bycatch  issues. 

Response:  NMFS  is  gathering 
information  on  the  effect  of  drift  gillnets 
in  Atiantic  shark  fisheries  on  protected 
species,  juvenile  sharks,  and  other 
finfish.  However,  because  the  limited 
data  available  at  this  time  do  not 
indicate  high  bycatch  and  bycatch 
mortality  of  protected  species,  juvenile 
sharks,  and  other  finfish  in  the  shark 
drift  gillnet  fishery,  NMFS  is  not 
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prohibiting  use  of  this  gear  in  shark 
fisheries  at  this  time,  consistent  with  NS 
2  which  requires  that  management 
measures  be  based  on  the  best  scientific 
information  available.  NMFS  requires 
100  percent  observer  coverage  in  the 
southeast  shark  drift  gillnet  fishery  at  all 
times  to  increase  data  on  catch,  e^ort, 
bycatch  and  bycatch  mortality  rates  in 
this  fishery. 

Comment  3:  NMFS  should  not  adopt 
the  ALWTRP  regulations,  which  are 
implemented  under  the  Marine 
Mammal  Protection  Act,  imder 
Magnuson-Stevens  Act  because  the 
purposes  and  goals  of  the  Acts  are 
different. 

Response:  NMFS  believes  that 
adoption  of  these  regulations  imder  the 
Magnuson-Stevens  Act  will  increase 
effective  regulatory  consistency  by 
regulating  fishing  activities  imder  the 
authority  of  the  Magnuson-Stevens  Act 
to  comply  with  Marine  Mammal 
Protection  Act  objectives.  NMFS  is 
ciuxently  considering  the  implications 
of  several  regulations  that  affect  the 
practice  of  strikenetting  in  the  shark 
drift  gillnet  fishery.  These  regulations 
include  the  List  of  Fisheries  and  Gear 
under  the  Magnuson-Stevens  Act  (64  FR 
4030),  the  ALWTRP  regulations  under 
the  Marine  Mammal  Protection  Act  (64 
FR  7529),  and  the  proposed  rule  to 
implement  the  HMS  FMP  (64  FR  3154). 
nMfS  will  address  any  inconsistencies 
through  futiue  regulatory  and  other 
actions. 

Comment  4:  NMFS  should  require 
100  percent  observer  coverage  in  the 
southeast  shark  drift  gillnet  fishery  to 
make  sure  that  all  bycatch  is 
documented. 

Response:  NMFS  agrees. 

Comment  5:  The  ALWTRP 
regulations,  which  are  effective  in  April, 
1999,  will  have  huge  economic  impacts 
on,  and  may  eliminate,  the  southeast 
shark  drift  gillnet  fishery  due  to  the 
prohibition  on  night  sets. 

Response:  The  economic  effects  of  the 
regulation*  implementing  the  ALWTRP 
were  considered  in  that  rulemaking  (62 
FR  39175,  July  22,  1997;  64  FR  7529, 
February  16, 1999). 

Comment  6:  NMFS  should  not  require 
100  percent  observer  coverage  in  one 
fishery;  observer  coverage  should  be 
comparable  in  all  fisheries. 

Response:  NMFS  agrees  that  observer 
coverage  should  be  comparable  in  that 
the  level  of  coverage  should  be  adequate 
to  meet  scientific  and  management  data 
needs.  NMFS  disagrees  that  levels  of 
observer  coverage  must  be  the  same 
across  fisheries  that  use  different  gear, 
fish  in  different  areas,  or  have  different 
bycatch  rates. 


Comment  7:  NMFS  should  consider 
converting  all  shark  drift  gillnet  boats  to 
longline  gear  to  reduce  bycatch  and  the 
costs  of  monitoring  this  fishery. 

Response:  NMFS  believes  that  the 
combination  of  the  measures  in  the 
HMS  FMP,  including  capping  the  SCS 
quota,  the  requirement  for  100  percent 
coverage  at  all  times  in  southeast  shark 
drift  gillnet  fishery,  and  adoption  of  the 
ALWTRP  regulations  under  Magnuson- 
Stevens  Act,  are  appropriate  to  address 
bycatch  concerns  in  this  fishery  at  this 
time. 

Comment  8:  NMFS  should  require 
species-specific  reporting  in  the 
menhaden  purse  seine  fishery,  count  all 
dead  discards  of  sharks  against  the 
commercial  quotas,  and  encoinage  use 
and  development  of  bycatch  excluder 
devices. 

Response:  NMFS  agrees  that  more 
species-specific  reporting  and  increased 
observer  coverage  may  be  warranted  to 
determine  the  catch,  effort,  and  bycatch 
and  bycatch  mortality  rates  in  the 
menhaden  piu'se  seine  fishery.  NMFS 
intends  to  hilly  analyze  aveiilable 
information  and  will  work  with  the 
appropriate  regulatory  agencies  to 
consider  additional  management 
measines  in  the  futiue  as  necessary. 

Comment  9:  NMFS  should  implement 
the  authorized  gears  for  sharks  as 
proposed. 

Response:  NMFS  agrees.  NMFS  is 
ciurently  considering  the  implications 
of  several  regulations  that  affect  the 
practice  of  strikenetting  in  the  shark 
drift  gillnet  fishery.  These  regulations 
include  the  List  of  Fisheries  and  Gear 
imder  the  Magnuson-Stevens  Act  (64  FR 
4030),  the  ALWTRP  regulations  under 
the  Marine  Mammal  Protection  Act  (64 
FR  7529),  and  the  proposed  rule  to 
implement  the  HMS  FMP  (64  FR  3154). 
NMFS  will  address  any  inconsistencies 
through  future  regulatory  and  other 
actions. 

Sharks-General 

Comment  1:  The  original  FMP  is 
working  and  NMFS  should  give  the 
regulations  a  chance  to  be  reflected  in 
the  science  before  making  more 
changes. 

Response:  NMFS  disagrees.  The  final 
HMS  FMP  measures  for  Atlantic  sharks 
are  in  large  part  based  on  1998  Shark 
Evaluation  Workshop  results  that 
indicate  that  additiontd  reductions  in 
effective  fishing  mortality  are  necessary 
to  rebuild  LCS.  The  HMS  FMP  also 
implements  several  precautionary 
measures  for  pelagic  and  SCS  in  order 
to  prevent  these  species  from  being 
overfished. 

Comment  2:  NMFS  should  ensure  that 
states  implement  similar  size 


restrictions  for  sandbar  sharks;  effective 
LCS  and  SCS  management  will  require 
coordination  with  regional  councils  and 
states. 

Response:  NMFS  has  asked  states  to 
attend  AP  meetings  and  to  implement 
regulations  consistent  with  Federal 
r^ulations.  Several  states  have 
implemented  or  are  in  the  process  of 
implementing  consistent  or  more 
stringent  shark  regulations.  NMFS 
intends  to  continue  to  work  with  the 
Atlantic  and  Guff  coastal  states,  the 
regional  fishery  management  councils, 
and  the  regional  commissions  to 
coordinate  consistent  regulations  for 
sharks  in  state  and  Federal  waters. 

Comment  3:  NMFS  developed 
management  options  without 
international  consensus  and  has  failed 
to  pursue  comparable  shark 
conservation  throughout  the  range  of 
these  species.  NMFS  should  justify 
implementing  unilateral  actions  when 
international  actions  are  necessary  to 
rebuild  shark  stocks. 

Response:  Domestic  action  is 
warranted  due  to  the  fact  that  several 
important  nursery  areas  are  located 
within  U.S.  waters  and  that  proactive 
domestic  management  is  a  critical 
element  for  successful  international 
shark  management.  NMFS  disagrees  that 
it  has  failed  to  pursue  comparable  shark 
conservation  internationally.  The 
United  States  was  a  leading  participant 
in  the  recent  FAO  Consultation  on 
Shark  Conservation  and  Management, 
which  resulted  in  the  adoption  of  the 
Global  Plan  of  Action  for  Sharks.  ICCAT 
is  pursuing  additional  data  collection 
and  analyses  on  sharks  through  its 
current  authority.  NMFS  is  also 
pursuing  regional  management  through 
cooperative  discussions  with  Canada 
and  Mexico. 

Comment  4:  NMFS  must  increase 
observer  coverage  and  port  sampling 
(perhaps  to  50  percent  of  fishing  effort) 
to  determine  the  effectiveness  of  the 
measures  in  the  HMS  FMP,  particularly 
the  effectiveness  of  minimum  sizes  to 
reduce  fishing  mortality  on  juvenile 
sandbar  and  dusky  sharks,  and  to 
determine  bycatch  and  bycatch 
mortality  of  prohibited  species  and 
undersized  fish.  NMFS  should  conduct 
length  frequency  monitoring  on  an 
annual  basis. 

Response:  NMFS  agrees  that  observer 
coverage,  port  sampling,  and  length 
frequency  monitoring  can  be  important 
tools  in  evaluating  the  effectiveness  of 
the  final  actions,  including  the 
prohibition  on  possession  of  dusky 
sharks.  One  of  NMFS'  goals  is  to  ensure 
that  monitoring  and  observer  coverage 
meet  scientific  assessment  needs.  NMFS 
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intends  to  take  practicable  steps  to 
increase  observer  coverage. 

Comment  5:  NMFS  should  consider 
regional  differences  in  its  management. 

Response:  NMFS  agrees  and  has 
attempted  to  do  so  in  the  development 
of  the  HMS  FMP.  NMFS  believes  that 
the  establishment  of  ridgeback  and  non- 
ridgeback  LCS  subgroups  and  the  new 
procedures  to  adjust  for  quota  over/ 
underharvest  address  these  concerns. 

Comment  6:  NMFS  received  several 
comments  regarding  minimum  sizes  for 
sharks,  ranging  from  a  minimum  size  of 
4  feet  and  4.5  feet  for  all  sharks,  5  feet 
for  all  sharks,  3  feet  for  all  small  sharks, 
6  feet  for  large  sharks,  6  feet  for  mako 
and  thresher  sharks,  7  feet  for  LCS,  and 
8  feet  for  blue  sharks,  and  support  for 
using  slot  limits  for  sharks. 

Response:  NMFS  agrees  with  use  of 
minimum  sizes  as  a  tool  to  reduce 
effective  fishing  mortality  on  sharks.  For 
this  tool  to  be  successful,  it  must  be 
relatively  simple,  comprehensive,  and 
enforceable.  NMFS  has  selected  the 
most  efBcient  minimum  size  limit  for 
accomplishing  the  FMP  objectives 
within  these  constraints.  NMFS  may 
consider  additional  management 
measures,  including  increasing 
minimum  sizes  and  slot  limits,  in  the 
hxtvae. 

Comment  7:  NMFS  should  do 
popiUation  assessments  in  1999  for 
pelagic  sharks  and  in  2000  for  SCS. 

Response:  NMFS  agrees  that  the  stock 
status  of  pelagic  sharks  and  SCS  should 
be  assessed  at  the  soonest  practicable 
time.  The  ICCAT  SCRS  bycatch 
subcommittee  will  be  analyzing  pelagic 
shark  catch  rates  in  May  1999,  and  the 
United  States  will  participate  in  that 
meeting.  Additional  stock  assessments 
will  be  conducted  as  practicable. 

Comment  8:  NMFS  should  establish 
all  catch  and  release  or  tag  and  release 
fishing  for  sharks. 

Response:  NMFS  disagrees.  NMFS 
believes  that  limited  harvest  of  some 
sharks  subject  to  reduced  retention 
limits  and  a  minimum  size  in 
commercial  and  recreational  fisheries 
meet  the  conservation  goals  to  rebuild 
overfished  species  and  prevent 
overfishiag  while  minimizing  social  and 
economic  impacts  that  an  all  tag-and- 
release  fishing  requirement  would 
impose. 

Comment  9:  NMFS  should  rebuild 
coastal  sharks  within  30  years. 

Response:  NMFS  agrees  that  the  30 
year  rebuilding  program  for  the  non- 
ridgeback  LCS  species  outlined  in  the 
HMS  FMP  is  appropriate.  However,  for 
the  ridgeback  LCS  species,  NMFS 
believes  that  a  39-year  rebuilding 
program  is  appropriate  because  of  the 


sandbar  shark  (the  primary  ridgeback 
LCS)  life  history. 

Comment  10:  Analyses  of  total 
mortality  may  be  in  error  if  "catch"  vs. 
"harvest"  data  are  used,  especially'fbr 
sharks. 

Response:  NMFS  agrees  and  the 
sections  in  the  final  HMS  FMP  that 
describe  recreational  fisheries, 
particularly  for  shark  recreational 
fishing  mortality,  have  been  clarified 
and  uniformly  refer  to  recreational 
landings  or  harvest,  not  catches, 
consistent  with  MRFSS  terminology. 

Comment  11:  NMFS  should  dissolve 
the  Operations  Team  (OT)  because  the 
HMS  AP  fulfills  the  OT's  role. 

Response:  NMFS  agrees. 

Comment  12:  NMFS  shovdd  initiate 
species  identification  training  for 
sharks. 

Response:  NMFS  agrees  and  intends 
to  increase  public  education  and 
outreach  including  workshops  and  the 
production  of  an  identification  guide  for 
all  HMS. 

Shark  Public  Display  Permitting  and 
Reporting 

Comment  1:  NMFS  should  implement 
the  proposed  shark  EFP  process  because 
it  is  necessary  to  track/enforce  the 
regulations. 

Response:  NMFS  agrees. 

Comment  2:  NMFS  shoiUd  extend  the 
reporting  period  to  72  hours  at  a 
minimum  and  ideally  to  5  days  to  allow 
collectors  time  to  determine  whether  the 
animal  can  adapt  to  the  aquarium  (if 
not,  the  animals  are  released  alive). 

Response:  NMFS  agrees.  In  the  draft 
HMS  FMP,  NMFS  proposed  to  require 
EFP  holders  to  mail  in  the  information 
cards  for  authorized  collections  within 
24  hours  of  collection  to  increase  the 
ability  to  track  and  enforcement  of 
authorized  EFP  activities.  NMFS 
received  several  comments  that 
supported  extending  the  reporting 
period,  and  that  were  consistent  vdth 
the  intention  of  selected  EFP  process. 
Therefore,  NMFS  extends  the  reporting 
period  to  5  days  to  allow  collectors  time 
to  determine  the  health  of  the  animal. 

Comment  3:  NMFS  should  not  require 
American  Zoo  and  Aquariiun 
Association  (AZA)  membership  in  order 
to  get  an  EFP  because  it  is  expensive 
and  new  aquariums  cannot  join  until 
they've  been  open  for  a  couple  of  years. 

Response:  NMFS  agrees.  The  draft 
HMS  FMP  did  not  specifically  propose 
to  require  AZA  membership  in  order  to 
receive  an  EFP,  but  did  discuss  the 
possibility  of  linking  EFP  issuance  to 
AZA  membership  due  to  the  detailed 
protocol  and  facility  requirements  for 
membership.  Due  to  the  inability  of  new 
aquariums  to  obtain  AZA  accreditation 


and  the  burden  and  expense  of  the 
accreditation  process,  NMFS  will  not 
require  AZA  accreditation  but  will 
consider  AZA  accreditation,  or 
equivalent  standards,  as  meeting  the 
requirement  to  provide  adequate 
facilities  for  animal  husbandry  (under 
merits  of  the  application). 

Comment  4:  NMFS  shoiUd  implement 
quarterly  quotas  for  EFPs  to  ensure  fair 
and  equitable  allocation  of  animals 
under  the  public  display  quota. 

Response:  NMFS  disagrees.  The  HMS 
FMP  does  not  establish  quarterly  quotas 
for  EFPs  because  the  selected  annual 
quota  of  60  mt  ww  should  be  sufficient 
to  ensxire  fair  and  equitable  allocation. 
Should  the  requests  for  sharks  public 
display  collections  increase  in  the 
futiire,  NMFS  will  reconsider  the  public 
display  quota  at  that  time. 

Comment  5:  NMFS  should  not 
implement  the  public  display  quota 
because  the  take  is  insignificant,  the 
delays  and  burden  in  the  current  system 
are  manageable,  and  aquarium  people 
are  honest. 

Response:  NMFS  does  not  believe  that 
low  harvest  levels  preclude  the  need  for 
improvements  in  monitoring  and 
enforcement  capabilities,  where 
practicable.  Regarding  delays  and 
burden  under  current  regulations, 
NMFS  believes  that  the  benefits  of 
increased  monitoring  and  enforcement 
capabilities  exceed  those  associated 
,with  the  status  quo. 

Comment  6:  NMFS  should  evaluate 
an  EFP  request  based  on  the  number  of 
animals  previously  collected,  not 
requested. 

Response:  NMFS  believes  that  both 
the  number  of  animals  previously 
requested  and  collected  must  be 
considered  in  evaluating  an  application. 

Comment  7:  NMFS  should  not  require 
the  use  of  invasive  tags  which  can 
become  infected  and  are  unsightly. 

Response:  NMFS  agrees  that  the  least 
invasive  tags  are  preferable.  NMFS 
implements  the  requirement  that  all 
sharks  harvested  under  the  selected 
public  display  regulations  be 
immediately  tagged  with  a  Hallprint  tag 
issued  by  fi^iFS  in  order  to  be 
considered  an  authorized  collection. 
The  tag  may  be  removed  from  the 
animal  and  kept  on  file  once  the  aninml 
is  transported  to  the  aquarium  where  it 
will  be  displayed.  NMFS  may  consider 
alternative  types  of  tags  as  costs  and 
practicalities  warrant. 

Comment  8:  NMFS  should  develop 
species-specific  public  display  quotas, 
especially  for  sand  tiger  sharks. 

Response:  NMFS  agrees  that  species- 
specific  harvest  levels  are  preferable  and 
NMFS  may  develop  species-specific 
harvest  levels  as  data  permit. 
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Comment  9:  Aquarium  personnel 
should  be  allowed  to  remove  the  tags 
when  the  animal  reaches  its  final 
destination  and  to  keep  the  tags  on  file. 

Response:  NMFS  agrees  and  has 
modified  the  HMS  FMP  and  final  rule 
accordingly. 

Comment  10:  NMFS  should  keep  the 
status  quo  system  because  NMFS  has 
not  given  the  EFP  process,  which  was 
new  in  1998,  a  chance  to  be  evaluated. 

Response:  NMFS  disagrees.  The 
current  regulations  governing  EFP 
issuance  have  been  in  place,  and  NMFS 
has  been  issuing  EFPs  for  sharks  for  the 
purposes  of  public  display,  since  1996. 
The  prohibition  on  possession  of  sand 
tiger  sharks,  a  popular  aquarium 
species,  in  1997  increased  the  requests 
and  issuance  of  EFPs  for  public  display 
in  1997  and  1998.  Accordingly,  NMFS 
has  had  three  years  to  evaluate  the 
current  regulations  and  believes  that  the 
selected  public  display  permitting  and 
reporting  system  is  preferable  because  it 
allows  for  increased  monitoring  and 
enforcement  of  the  authorized 
collections. 

Comment  11:  NMFS  should  not  count 
animals  and  tags  for  fish  that  are 
colle<^ed  under  an  EFP  but  are 
eventually  released  alive. 

Response:  NMFS  agrees,  as  long  as  the 
sharks  are  released  alive. 

Comment  12:  NMFS  should  establish 
a  separate  public  display  quota  for 
sharks  exported  to  foreign  aquariums. 

Response:  NMFS  disagrees.  Sharks 
harvested  in  Federal  waters  in  the 
Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean  Sea  are  taken  fi-om  the  same 
stocks  regardless  of  their  ultimate 
destination  such  that  NMFS  does  not 
believe  that  separate  quotas  are 
warranted. 

Comment  13:  The  proposed  public 
display  quota  of  60  mt  ww  is 
reasonable. 

Response:  NMFS  agrees. 

Anti-Finning  of  Sharks 

Comment  1:  NMFS  should  implement 
the  proposed  total  prohibition  on 
finning. 

Response:  NMFS  agrees.  Extending 
the  prohibition  on  finning  to  all  species 
of  sharks  will  greatly  enhance 
enforcement  and  contribute  to 
rebuilding  or  maintenance  of  all  shark 
species. 

Comment  2:  NMFS  should  not  extend 
the  prohibition  on  finning  sharks 
because  it  disadvantages  U.S.  fishermen 
relative  to  foreign  competitors  and 
NMFS  should  allow  a  tolerance  for  blue 
shark  fins  to  be  landed. 

Response:  NMFS  disagrees.  Finning  of 
sharks  within  the  Federal  management 
unit  has  been  prohibited  since  the 


original  shark  FMP  was  implemented  in 
1993  due  to  excessive  waste  associated 
with  this  practice.  NMFS  extends  the 
prohibition  on  finning  to  all  sharks  to 
enhance  enforcement  and  facilitate 
stock  rebuilding  and  maintenance. 

SbaiJcs:  Prohibited  Species 

Comment  1:  NMFS  should  implement 
the  prohibitions  on  possession  for  all 
species  proposed  as  part  of  the  policy 
change  from  prohibiting  species  that 
cannot  withstand  fishing  pressure  to 
one  allowing  retention  of  only  those 
species  known  to  be  able  to  withstand 
fishing  pressure. 

Response:  NMFS,agrees. 

Comment  2:  NMFS  should  not 
include  more  species  into  the  prohibited 
species  group  because  enforcement  is  a 
problem  and  it  is  difficult  to  distinguish 
certain  sharks  fi°om  each  other. 
Response:  NMFS  acknowledges  that 
some  of  the  prohibited  species  are 
difficult  to  distinguish  from  species  that 
are  allowed  to  be  retained.  Regarding 
problems  of  enforcement,  additional 
training  and  education  in  shark 
identification  as  well  as  reducing  the 
number  of  shark  species  authorized  for 
retention  may  facilitate  enforcement. 
The  approach  taken  in  the  HMS  FMP 
should  encourage  fishermen  who  have 
doubts  about  the  identification  of  a 
certain  fish  to  release  rather  than  retain 
it,  thereby  reducing  fishing  mortality  of 
fish  that  are  difficult  to  identify. 

Comment  3:  The  proposed  additions 
to  the  prohibited  species  list  will 
increase  dead  discards  because  certain 
sharks  are  already  dead  when  gear  is 
retrieved.  It  would  be  better  to  utilize 
the  mortality  than  discard. 

Response:  NMFS  acknowledges  that, 
for  sharks  that  come  to  the  vessel  dead, 
adding  them  to  the  prohibited  species 
list  will  increase  regulatory  discards. 
NMFS  also  acknowledges  that  adding 
such  species  to  the  prohibited  species 
list  will  prevent  utilization  of  such 
mortality.  However,  the  benefits  of 
preventing  directed  fisheries  and/or 
markets  for  species  that  may  not  be  able 
to  withstand  directed  fishing  pressure 
far  outweigh  the  drawbacks  of 
increasing  regulatory  discards, 
especially  since  Nxfrs  believes  that  the 
magnitude  of  such  regulatory  discards  is 
likely  to  be  minor.  As  these  species 
could  have  been  retained  previously 
and  most  have  not  been  landed  in  large 
volume  to  date  (except  dusky  sharks, 
see  below),  NMFS  believes  that  most  of 
these  species  are  either  not  currently 
marketable  or  are  not  frequently 
encountered. 

Comment  4:  NMFS  received 
numerous  comments  on  the  proposal  to 
add  dusky  sharks  to  the  prohibited 


species  management  group,  including 
complete  support  of  the  measiire  as 
proposed,  support  of  a  commercial 
prohibition  with  an  allowance  for 
recreational  catches  if  there  was  a  high 
minimiun  size,  support  of  more  regional 
management  since  the  problems  with 
dusky  sharks  seem  to  be  mostly  in  the 
Atlantic,  opposition  to  the  proposal 
because  current  regulations  provide 
adequate  protection,  concerns  that  a 
dusl^  sluo'k  prohibition  vtrill  lead  to 
data  degradation  because  they  will  be 
landed  as  sandbar  sharks  due  to  their 
high  market  value,  and  concerns  that  a 
prohibition  on  dusky  sharks  for  the  Gulf 
of  Mexico  will  increase  waste  and 
regulatory  discards  because  they  all 
come  to  the  boat  dead  or  because 
fishermen  will  discard  all  sandbar 
sharks  as  well  because  they  cannot  be 
distinguished  from  dusky  sharks. 

Response:  By  prohibiting  possession 
of  dusky  sharks,  NMFS  expects  that 
fishermen  will  adjust  their  fishing 
activities  accordingly.  Fiuther,  although 
many  dusky  sharks  are  dead  when 
brought  on  board  the  vessel,  some  are 
not  dead  and  requiring  their  release  will 
reduce  fishing  mortality.  Additionally, 
other  measures  in  the  HMS  FMP  will 
reduce  fishing  effort  and,  therefore, 
catch.  NMFS  also  notes  that  dusky 
sharks  have  been  placed  on  the 
Candidate  Species  List  for  the 
Endangered  Species  Act  due  to  their 
stock  status,  which  further  justifies  a 
prohibition  on  possession.  The  most 
effective  way  to  reduce  fishing  mortality 
would  be  to  prohibit  fishing  for  sharks. 
However,  NMFS  believes  that  the 
measures  in  the  HMS  FMP  will  allow 
rebuilding  while  limited  conunercial 
fishing  for  and  harvest  of  sharks  can 
continue. 

Comment  5:  NMFS  should  prohibit 
the  possession  of  sandbar  sharks  as  well 
as  dusky  sharks  because  these  species 
are  caught  frequently  in  the  same  areas 
on  the  same  gear  and  because  fishermen 
cannot  tell  them  apart. 

Response:  NMFS  disagrees  that  such 
a  measure,  which  would  essentially 
close  directed  commercial  shark 
fisheries,  is  necessary  to  meet 
conservation  goals  and  rebuild  sandbar 
shark  stocks.  NMFS  believes  that  the 
combination  of  final  actions  in  the  HMS 
FMP  will  rebuild  sandbar  sharks  while 
allowing  limited  commercial  harvest  of 
sharks  to  continue. 

Comment  6:  NMFS  should  consider 
implementing  a  Tninimnni  size  and 
maximimi  size  for  dusky  sharks  to 
protect  both  juveniles  and  adults.  Since 
the  largest  sandbar  shark  is  smaller  than 
the  largest  dusky  shark,  a  maximum  size 
limit  may  allow  fishing  on  all  adult 
sandbar  sharks  while  limiting  fishing  on 
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dusky  sharks  to  only  a  portion  of  the 
population. 

Response:  At  this  time,  NMFS 
believes  that  a  complete  prohibition  on 
dusky  sharks  is  warranted  due  to  their 
severe  population  declines  and  low 
reproductive  rate.  NMFS  may  consider 
a  minimiim  and  maximum  size  limit  as 
appropriate  in  the  future  as  dusky  shark 
populations  rebuild. 

Comment  7:  Data  do  not  support 
adding  dusky,  bignose,  and  bigeye 
thresher  sharks  to  the  prohibited  species 
list;  just  because  these  species  are  not 
landed  does  not  mean  that  they  are  not 
out  there. 

Response:  NMFS  disagrees  that  data 
do  not  support  the  prohibition  on 
possession  of  dusky  sharks.  Catch  rate 
data  indicate  large  population  declines 
of  dusky  sharks  since  the  1970s  and 
NMFS  is  concerned  that  even  bycatch 
mortality  alone  may  negatively  impact 
this  species'  ability  to  rebuild  to  MSY 
levels  due  to  its  low  reproductive  rate. 
Regarding  the  prohibition  on  possession 
of  bignose  and  bigeye  thresher  sharks, 
addition  of  these  species  to  the 
prohibited  species  list  is  a  precautionary 
measiue.to  ensure  that  directed  fisheries 
and/or  markets  do  not  develop;  the 
measiue  is  not  based  on  evidence  of 
stock  declines  at  this  time. 

Comment  8:  NMFS  should  take 
longfin  mako  off  the  prohibited  species 
list  and  add  them  to  the  pelagic  list. 

Response:  NMFS  disagrees.  This 
species  is  added  to  the  prohibited 
species  list  because  it  is  not  aurently 
landed  and  including  it  on  the 
prohibited  species  list  will  ensiue  that 
directed  fisheries  and/or  markets  do  not 
develop  until  it  is  known  that  this 
species  can  withstand  specified  levels  of 
fishing  mortality. 

Comment  9:  NMFS  should  not 
prohibit  night  sharks  because  data 
indicating  declines  in  catches  are  due  to 
fishermen  avoiding  areas  with  night 
sharks  in  order  to  avoid  small 
swordfish. 

Response:  NMFS  acknowledges  that 
changes  in  fishing  patterns  may  affect 
catches  and  catch  rate  data  and  NMFS 
has  listed  this  issue  as  a  research  area 
for  further  investigation.  NMFS 
disagrees  that  prohibiting  possession  of 
night  sharks  based  on  existing  data  is 
inappropriate  at  this  time;  however, 
NMFS  may  consider  additional 
management  measures,  including 
removing  night  sharks  from  the 
prohibited  species  management  group, 
as  data  warrant. 

Comment  10:  NMFS  received 
numerous  comments  on  the  proposal  to 
add  blue  sharks  to  the  prohibited 
species  management  group,  including 
that  NMFS  should  not  add  blue  shar^ 


to  the  prohibited  species  management 
group  because  the  catch  rate  data  in  the 
HMS  FMP  do  not  warrant  a  prohibition, 
that  it  is  unfair  and  discriminatory  to 
ban  harvest  of  blue  sharks  in  the 
recreational  fishery  while  the 
commercial  fisheries  can  kill  273  mt  dw 
of  blue  sharks  through  the  dead  discard 
quota  contrary  to  NS  4  and  section 
304(g)  of  the  Magnuson-Stevens  Act, 
that  blue  sharks  are  one  of  the  last 
available  species  for  recreational 
fisheries  as  regulations  on  other  species 
have  become  more  restrictive,  that  the 
prohibition  on  blue  sharks  would  have 
significant  economic  impacts  because 
niunerous  tournaments  and  charter 
operations  in  the  mid-Atlantic  and 
northeast  target  blue  sharks,  that  waste 
is  not  as  prevalent  as  the  HMS  FMP 
indicates  because  some  toiunaments 
provide  blue  shark  meat  to  food  banks 
and  prisons,  and  that  prohibiting  blue 
sharks  will  increase  regulatory  discards, 
contrary  to  NS  9. 

Response:  NMFS  agrees  that  blue 
sharks  should  not  be  added  to  the 
prohibited  species  management  group. 
As  stated  in  the  draft  HMS  FMP,  NMFS 
proposed  the  prohibition  on  blue  sharks 
to  address  concerns  regarding  the  high 
niunbers  of  blue  sharks  discwied  dead 
in  commercial  fisheries  and  to  create  an 
incentive  to  reduce  blue  shark  discards 
(especially  dead  discards).  NMFS 
proposed  the  prohibition  on  blue  sharks 
for  both  the  commercial  and 
recreational  fisheries  to  be  equitable  to 
all  user  groups.  However,  NMFS 
received  substantial  comments 
describing  the  social  and  economic 
impacts  of  the  proposal  to  prohibit 
possession  of  blue  sharks.  In  part  due  to 
these  comments,  the  upcoming  ICCAT 
SCRS  meeting  to  analyze  pelagic  shark 
catch  rate  data,  and  the  establishment  of 
a  blue  shark  quota  against  which 
landings  and  dead  discards  will  be 
coiuited,  NMFS  withdraws  the  proposal 
and  does  not  implement  the  prohibition 
on  possession  of  blue  sharks.  By 
establishing  a  blue  shark  commercial 
quota  and  reducing  that  quota  by  blue 
shark  dead  discards  as  well  as  landings, 
NMFS  hopes  to  create  an  incentive  to 
maximize  the  survival  of  blue  sharks 
caught  incidentally  to  other  fishing 
operations.  NMFS  wiU  reduce  the 
pelagic  shark  quota  by  any  overharvest 
of  the  blue  shark  quota  to  address 
concerns  that  dead  discards  of  blue 
sharks  can  constitute  a  significant 
portion  of  the  pelagic  shark  quota.  If 
dead  discards  of  blue  sharks  do  not 
exceed  the  selected  273  mt  dw  quota, 
the  pelagic  shark  quota  would  not  be 
affected. 

Comment  11:  NMFS  should  maintain 
the  commercial  prohibitions  on  those 


species  of  concern  (like  blue  sharks)  but 
shoiUd  allow  recreational  harvest  with  a 
high  minimum  size  to  continue  because 
the  impacts  of  recreational  harvest  are 
so  low. 

Response:  NMFS  disagrees.  As  stated 
in  the  draft  HMS  FMP,  NMFS  proposed 
the  prohibition  on  possession  of  several 
shark  species  for  both  the  commercial 
and  recreational  fisheries  to  be  equitable 
to  all  user  groups.  While  bycatch  and 
bycatch  mortality  rates  may  warrant  an 
analysis  of  allowing  retention  of  species 
by  some  user  groups  while  denying 
access  to  other  user  groups  in  the  future, 
NMFS  believes  that  regulations  on 
retention  should  apply  to  all  user 
groups  equally  at  this  time. 

Comment  12:  Environmental  groups 
should  put  up  some  money  for  a  "dusky 
fund"  to  pay  for  fishermen  to 
photograph  and  release  all  the  dusky 
sharks  they  catch. 

Response:  This  comment  is  not  within 
NMFS'  authority  to  implement. 

Commercial  Shark  Fishery 

Comment  1:  NMFS  should  ban 
commercial  fishing  for  sharks,  stop  all 
sales  of  sharks  caught  offshore  of  die 
United  States,  and  not  allow  any  shark 
parts  (especially  fins)  to  be  exported  or 
consumed  domestically. 

Response:  NMFS  disagrees  as  noted 
above(under  Shark  Fishing  Gears). 

Comment  2:  NMFS'  proposed 
alternatives  will  destroy  the  directed 
shark  fishery  and  do  not  provide  for 
sustained  participation  by  directed 
shark  fishermen  and  their  com  oimities, 
contrary  to  NS  8. 

Response:  NMFS  acknowledges  that 
the  final  actions  will  likely  have  a 
significant  economic  impact  on  some 
shark  fishermen,  particiilarly  LCS 
fishermen.  NMFS  specifically  chose  the 
final  actions,  as  a  group,  both  to 
minimize  social  and  economic  impacts 
to  the  extent  practicable  and  to  meet  the 
goals  of  the  HMS  FMP  and  the 
Magnuson-Stevens  Act  to  rebuild 
overfished  fisheries.  The  final  action 
attempts  to  maximize  fishing 
opportunities  while  attaining  the 
rebuilding  requirements  of  the 
Magnuson-Stevens  Act. 

Comment  3:  NMFS  should  schedule 
fishery  openings  for  specified  periods 
and  adjust  the  season-s{}ecific  quotas 
the  following  year. 

Response:  NMFS  agrees. 

Comment  4:  NMFS  should  count  dead 
discards  and  state  commercial  landings 
made  after  Federal  closiue  against  the 
quotas. 

Response:  NMFS  agrees. 

Comment  5:  Counting  dead  discards 
and  state  commercial  landings  after 
Federal  closuires  against  the  quotas  is 
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"double-dipping"  in  that  the 
assessments  already  account  for  dead 
discards  and  state  landings  and  taking 
them  off  the  quotas  will  doubly  reduce 
the  quotas. 

Response:  NMFS  disagrees.  Dead 
discards  and  landings  in  state  waters 
after  Federal  closures  are  included  in 
the  stock  assessments  when  evaluating 
stock  status  and  making  projections  for 
rebuilding  based  on  different  harvest 
levels.  However,  dead  discards  and 
landings  in  state  waters  after  Federal 
closures  have  not  been  included  in 
establishing  past  total  harvest  levels, 
which  has  likely  contributed  to  the  need 
for  recent  harvest  reductions.  If  NMFS 
does  not  include  all  mortalities  when 
establishing  harvest  levels,  actual 
harvest  levels  are  set  too  high  and  total 
mortalities  exceed  levels  that  would 
allow  rebuilding. 

Comment  6:  NMFS  should  establish  a 
secondary  target  species  quota  for    . 
pelagic  longline  fisheries  to  allow 
secondary  catches  of  LCS  and  pelagic 
sharks  on  pelagic  longline  vessels  to  be 
landed  and  to  reduce  waste. 

Response:  NMFS  agrees  that  separate 
quotas  or  set-asides  may  be  appropriate 
for  directed  and/ or  incidental  fisheries 
or  different  gears.  NMFS  may  consider 
further  subdivisions  of  available  shark 
quotas  once  limited  access  is 
implemented  and  appropriate  quotas  or 
set-asides  can  be  determined. 

Comment  7\  NMFS  should  promote 
fuller  utilization  of  catches  instead  of 
increasing  regulatory  discards.  NMFS 
should  consider  eliminating  all  discards 
and  requiring  fishermen  to  land  all  their 
catches,  which  would  provide  true  data 
and  eliminate  waste. 

Response:  NMFS  agrees  that  fuller 
utilization  of  catches,  consistent  with 
conservation  objectives  and  other 
applicable  law.  is  preferable  to 
regulatory  discards.  NMFS  may 
consider  additional  management 
measures,  including  retention  of  all 
catches  which  are  counted  against 
applicable  quotas,  in  the  future  as 
appropriate. 

Comment  8:  Measures  for  commercial 
fisheries  should  not  be  delayed  pending 
development  of  a  vessel  buyback 
program. 

Response:  NMFS  agrees. 

Comment  9:  NMFS  should  buy  back 
commercial  shark  vessels. 

Response:  NMFS  has  the  authority  to 
administer  a  vessel  buyback  program 
depending  on  availability  of  funds. 

Comment  10:  NMFS  should  move 
finetooth  sharks  from  the  SCS 
management  group  to  the  LCS 
management  group. 

Response:  NMFS  disagrees  that        '~^ 
finetooth  sharks  should  be  moved  from 


the  SCS  management  group  to  the  LCS 
management  group  at  this  time  because 
finetooth  sharks  have  not  been  included 
in  the  LCS  stock  assessments  to  date. 
However,  NMFS  may  consider 
adjustments  to  management  groups 
under  the  framework  procedure  in  the 
future. 

Comment  11:  NMFS  should 
implement  quarterly  quotas  to  distribute 
shark  catches  more  evenly. 

Response:  NMFS  disagrees.  The  HMS 
FMP  establishes  several  measures  to 
address  derby  fishing  conditions  and 
distribution  of  shark  catches.  However, 
NMFS  may  consider  additional 
measures,  including  quarterly  quotas,  as 
appropriate  in  the  future. 

Comment  12:  NMFS  should  have  its 
assessments  peer  reviewed  before  taking 
any  further  actions,  especially  since  the 
1997  regulations  are  still  the  subject  of 
legal  review. 

Response:  NMFS  disagrees.  The  1998 
stock  assessment  represents  the  best 
available  scientific  information  and  peer 
review  prior  to  implementing  these 
measures  is  not  necessary. 

Comment  13:  NMFS  should  reduce 
quotas. 

Response:  NMFS  agrees  that 
commercial  quota  reductions  are  needed 
to  rebuild  LCS.  A  commercial  quota  cap 
is  implemented  to  prevent  excessive 
growth  in  SCS  fisheries.  NMFS  believes 
that  the  actions,  including  subquotas  for 
porbeagle  and  blue  sharks,  under 
pelagic  shark  commercial  quotas  will 
meet  conservation  goals  at  current  quota 
levels. 

Comment  14:  NMFS  should  hold 
workshops  for  commercial  shark 
fishermen  using  rod  and  reel. 

Response:  NMFS  agrees.  NMFS 
intends  to  increase  public  education 
and  outreach  efforts  including 
workshops  for  commercial  fishermen. 

Comment  15:  NMFS  should  not  issue 
any  experimental  commercial  shark 
fishing  permits  because  LCS  are 
severely  overfished  and  pelagic  and  SCS 
are  fully  fished  and  any  new  gears  will 
only  increase  derby  conditions. 

Response:  The  status  of  shark  stocks 
will  be  considered  in  decisions  on 
whether  to  issue  experimental  fishing 
permits  in  commercial  fisheries. 

Large  Coastal  Sharks 

Comment  1:  NMFS  should  establish 
the  proposed  ridgeback  LCS  subgroup 
with  the  4.5  ft  (137  cm)  fork  len^  (FL) 
minimiun  size  and  the  non-ridgeback 
LCS  subgroup  with  the  reduced  quota  of 
218  mt  dw. 

Response:  NMFS  agrees. 

Comment  2:  NMFS  should  close  the 
directed  LCS  fishery  and  apply  any 
available  quota  for  this  group  to  the 


unavoidable  bycatch  in  the  pelagic 
longline  fisheries  for  other  HMS.  If  it  is 
concluded  that  these  actions  would 
preclude  rebmlding  of  the  coastal  shark 
stocks,  then  neither  recreational  nor 
commercial  harvest  should  be  allowed 
until  the  stocks  are  rebuilt. 

Response:  NMFS  disagrees,  as  noted 
in  the  preceding  general  shark  section. 

Comment  3:  NMFS  should  deal  with 
sharks  on  an  emergency  basis  and  cut 
the  quota  in  half  again. 

Response:  NMFS  is  reducing  the  non- 
ridgeback  LCS  and  SCS  quotas  by  66 
and  80  percent  by  weight,  respectively, 
in  addition  to  other  measures  (e.g., 
counting  dead  discards  against  the 
quota)  that  may  further  reduce  the  LCS, 
pelagic,  and  SCS  quotas,  consistent  with 
the  conservation  goals. 

Comment  4:  The  ridgeback  LCS  quota, 
in  addition  to  the  prohibitions  on 
possession  of  dusky  and  other  sharks, 
may  actually  increase  fishing  mortality 
on  sandbar  sharks;  NMFS  should  reduce 
the  quota  on  ridgeback  LCS  in  addition 
to  the  minimimi  size. 

Response:  NMFS  is  aware  that  the 
prohibitions  on  possession  of  dusky  and 
other  sharks  may  increase  fishing  effort 
and  mortality  on  sandbar  sharks. 
However,  dusky  sharks  comprised  2  and 
5  percent  of  commercial  shark  landings 
in  1996  and  1997,  respectively,  and 
other  prohibited  species  comprised  less 
than  1  percent.  Therefore,  NMFS  does 
not  expect  increased  effort  to  be 
significant  because  the  reductions  in 
landings  due  to  the  prohibition  of  these 
species  are  not  large.  Additionally, 
NMFS  believes  that  the  combination  of 
final  actions  will  sufficiently  reduce 
effective  fishing  mortality  to  allow 
rebuilding  of  sandbar  and  other 
ridgeback  LCS. 

Comment  5:  The  proposed  ridgeback 
vs  non-ridgeback  separation  would 
skew  the  LCS  quota  toward  slower- 
growing  ridgebacks  and  could  be 
extremely  detrimental  to  their  recovery. 
Status  quo  on  the  LCS  management 
group  except  for  overall  quota  levels 
would  be  better. 

Response:  NMFS  disagrees.  The  final 
actions  that  establish  ridgeback  and 
non-ridgeback  LCS  subgroups  with 
separate  management  is  based  in  part  on 
the  recommendation  of  the  1998  SEW 
that  "[e]very  effort  should  be  made  to 
manage  species  separately."  These 
actions  do  not  manage  on  an  actual 
species  level  because  NMFS  believes 
that  the  identification  and  enforcement 
problems  of  species-specific 
management  are  too  great  at  this  time. 
However,  these  actions  will  allow  for 
management  measures  to  be  more 
tailored  to  those  species  complexes 
within  the  larger  LCS  group  with  which 
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different  fistieries  interact.  These 
.  actions  will  establish  higher  harvest 
levels,  but  with  a  minimiiTn  size,  for  the 
ridgeback  LCS  than  harvest  levels  for 
the  non-ridgeback  LCS  due  to  the  lack 
of  size-depth  segregation  of  the  primary 
non-ridgeback  LCS  as  well  as  new 
biological  data  that  indicate  that 
blacktip  sharks  have  a  lower 
reproductive  rate  than  previously 
thought.  For  these  reasons,  NMFS 
selected  a  lower  non-ridgeback  LCS 
harvest  level  than  that  for  ridgeback 
LCS,  and  does  not  believe  that  these 
actions  will  be  detrimental  to  ridgeback 
LCS  rebuilding.  These  separate 
management  measures  will  allow  for 
more  tailored  rebuilding  programs  than 
managing  all  22  species  of  the  LCS 
management  group  as  an  aggregate. 
•  Comment  6:  NMFS  received  several 
comments  on  minimum  sizes  for  LCS, 
including  support  of  the  proposed  limit, 
opposition  to  the  proposed  limit,  that 
NMFS  should  implement  species- 
specific  minimum  sizes  and  not  an 
arbitrary  4.5  ft  (137  cm)  minimum  size, 
that  NMFS  should  implement  a  120  cm 
minimum  size  for  ridgeback  LCS,  that 
NMFS  should  implement  a  single 
minimum  size  for  all  LCS,  and  that 
NMFS  should  not  implement  a 
minimiun  size  on  sharks  unless  that 
minimum  size  is  applied  to  all 
fishermen  throughout  the  species'  range. 

Response:  NMFS  agrees  tnat  a  single 
minimum  size  for  ridgeback  LCS  is 
warranted.  A  single  minimum  size  of 
137  cm  FL  for  all  ridgeback  LCS,  based 
on  the  age  at  first  matiirity  for  sandbar 
sharks,  will  afford  year-roimd  protection 
in  Federal  waters  for  the  juvenile  and 
subadult  sizes  that  are  the  most, 
sensitive  to  fishing  mortality.  This 
minimum  size  for  the  ridgeback  LCS 
subgroup  is  selected  because  the 
sandbar  shark,  the  primary  species  in 
the  commercial  and  recreational 
fisheries,  segregates  by  size  and  depth 
so  that  fishing  effort  can  be  concentrated 
on  the  less  sensitive  adults.  No 
minimum  size  is  implemented  for  the 
non-ridgeback  LCS  subgroup  because 
the  primary  species  in  this  subgroup, 
the  blacktip  shark,  does  not  segregate  by 
size  and  depth  such  that  a  minimum 
size  may  actually  increase  effective 
fishing  mortality  (more  small  fish  would 
be  caught  and  discarded  in  order  to 
harvest  the  same  quantity  of  larger  fish). 
NMFS  does  not  believe  that  species- 
specific  minimum  sizes  are  practicable 
at  this  time  due  to  the  lack  of  species- 
specific  biological  information  on  some 
species  such  that  the  appropriate 
minimum  size  is  unknown  and  due  to 
the  practical  problems  of  education  and 
enforcement  of  multiple  minimiun 
sizes.  NMFS  believes  that  establishing  a 


minimtim  size  for  ridgeback  LCS  is 
appropriate  despite  the  lack  of 
international  management  because 
strong  domestic  management  is  critical 
to  establishing  the  foundation  for 
international  management  and  to 
compliance  with  domestic  law. 

Comment  7:  "Because  some  small 
ridgeback  LCS  will  still  be  caught  in 
deeper  water  where  they  will  be 
regulatory  discards,  a  minimum  size 
will  increase  overall  mortality  rates 
because  at  least  some  of  those  small  fish 
will  be  discarded  dead. 

Response:  NMFS  is  aware  that  some 
undersized  ridgeback  ICS  will  still  be 
caught  in  commercial  fishing 
operations,  which  will  be  regulatory 
discards,  and  that  some  of  these  fish 
will  be  discarded  dead.  As  stated  in  the 
HMS  FMP,  NMFS  believes  that  such 
bycatch  and  bycatch  mortality  will  be 
minimized  to  the  extent  practicable  due 
to  the  size-depth  segregation  that 
sandbar  and  dusky  sharks  exhibit  that 
should  allow  fishing  efforts  to 
concentrate  on  the  mature  adults. 
However,  should  the  bycatch  and 
bycatch  mortality  of  undersized 
ridgeback  LCS  be  higher  than 
anticipated  (based  on  observer  data)  and 
impede  or  jeopardize  rebuilding,  then 
NMFS  may  consider  additional 
management  measures  to  address  these 
issues. 

Comment  8:  The  proposed  minimum 
size  on  ridgeback  LCS  will  increase 
waste  because  many  imdersized  fish 
come  to  the  boat  dead.  This  also 
encourages  illegal  fishing  activity. 

Response:  NMFS  acknowledges  that 
the  minimum  size  on  ridgeback  LCS 
may  increase  regulatory  discards  due  to 
the  inability  of  fishermen  to  land 
undersized  fish  and  may  increase  waste 
if  undersized  fish  are  brought  to  the  boat 
dead.  As  stated  in  the  HMS  FMP,  NMFS 
is  implementing  a  minimum  size  for 
ridgeback  LCS  due  to  observer  data 
which  indicate  that  sandbar  sharks,  the 
primary  target  species,  segregate  by  size 
and  depth  so  that  fishing  effort  can  be 
concentrated  on  adult  sharks  offshore. 
This  size-depth  segregation  should 
minimize  the  amount  of  undersized  fish 
caught  and  discarded  (both  dead  and 
alive)  such  that  regulatory  discards  and 
waste  should  also  be  minimized.  (Due  to 
the  lack  of  depth-size  segregation  of  the 
primary  non-ridgeback  LCS  species,  the 
blacktip  shark,  NMFS  did  not  propose 
or  implement  a  minimimi  size  for  this 
subgroup.)  NMFS  may  consider 
additional  management  measures  to 
address  concerns  regarding  regulatory 
discards  and  waste  due  to  the  selected 
minimum  size  on  ridgeback  LCS  as  data 
warrant.  Regarding  illegal  activity,  the 
ridgeback  LCS  minimum  size  should  be 


readily  enforceable  which  should 
minimize  illegal  harvest. 

Convnent  9:  The  adoption  of  a 
piinimum  size  for  ridgebacks  is  a  good 
attempt  to  protect  juveniles,  but  the 
position  of  forward  measiu«ment  point 
is  too  variable.  The  first  anterior 
cartilaginous  dorsal  fin  ray  (exposed 
when  dorsal  fin  is  removed)  would  be 
better. 

Response:  NMFS  agrees  and  changes 
the  acceptable  measiu^ment  of  a 
dressed  ridgeback  LCS  carcass  from  the 
first  anterior  cartilaginous  dorsal  fin  ray 
to^the  precaudal  pit  or  terminal  point  of 
the  carcass  to  determine  the  size  of 
ridgeback  LCS. 

Comment  10:  NMFS  should  restore 
the  1996  quota  levels  and  implement 
minimum  sizes,  time/area  closxues,  and 
limited  access  to  control  effort  instead. 

Response:  NMFS  disagrees.  Status 
quo  harvest  levels  for  LCS  (which  are  50 
percent  lower  than  1996  harvest  levels) 
woidd  not  meet  NS  1  to  prevent 
overfishing  and  rebuild  overfished 
fisheries.  NMFS  does  not  believe  that 
minimum  sizes,  time/area  closures,  and 
limited  access  would  sufficiently  reduce 
effective  fishing  mortality  to  allow  LCS 
rebuilding  under  1996  quota  levels. 

Comment  11:  NMFS  should  maintain 
the  ridgeback  LCS  quota  at  642  mt  dw. 

Response:  NMFS  agrees,  subject  to  the 
final  actions  to  take  dead  discards  and 
state  landings  after  Federal  closures  off 
Federal  quotas  and  as  reduced  by  the 
public  display  and  scientific  research 
quota. 

Comment  12:  NMFS  should  not 
reduce  the  non-ridgeback  LCS  quota  but 
should  leave  it  at  642.5  mt  dw. 

Response:  NMFS  disagrees.  The  final 
action  for  non-ridgeback  LCS  quota 
levels  included  a  reduction  of  66 
percent  by  weight  in  part  due  to  new 
biological  information  on  blacktip 
sharks,  and  the  fact  that  1997  quota 
reduction  of  50  percent  was  not  as 
effective  as  expected.  NMFS  believes 
that  without  such  a  reduction  in  the 
non-ridgeback  LCS  quota,  these  stocks 
will  not  rebuild,  contrary  to  NS  1 . 

Comment  13:  NMFS  should  phase  in 
the  reduction  in  the  non-ridgeback  LCS 
quota  because  the  1997  reduction  is  still 
imder  legal  review,  the  1998  stock 
assessment  for  blacktips  was  poorly 
founded,  and  the  problem  of  Mexican 
catches  has  not  been  addressed 
bilaterally. 

Response:  NMFS  disagrees.  The 
alternative  to  phase  in  the  reduction  in 
the  non-ridgeback  LCS  quota  was  not 
selected  due  to  NMFS'  concerns  that 
phased-in  quota  reductions  u^ay  not  be 
appropriate  for  species  or  species 
complexes  that  require  such  long 
rebuilding  periods.  Additionally,  NMFS 
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reduced  the  LCS  commercial  landings 
in  1993  when  the  original  shark  FMP 
was  established  and  maintained  that 
landings  level  imtil  1997  when  NMFS 
reduced  the  LCS  commercial  quota 
again  as  an  interim  measure  pending 
establishment  of  a  long-term  rebuilding 
program.  NMFS  believes  that  the  1993 
quota  and  1997  interim  reduction  have 
already  essentially  phased  in  the 
reductions  necessary  for  rebmlding  LCS 
and  that  no  further  phase-in  is 
warranted. 

Comment  14:  Limited  access  will  be 
ineffective. 

Response:  NMFS  disagrees.  NMFS 
acknowledges  that  limited  access  will 
not  solve  all  of  the  problems  in  the 
shark  commercial  fisheries  but  believes 
it  is  a  significant  first  step  in  addressing 
overcapitalization. 

Comment  15:  NMFS  received 
comments  that  the  4,000  lb  (1.81  mt) 
commercial  retention  limit  for  LCS 
fisheries  should  be  maintained,  that  the 
commercial  retention  limit  is  too  high, 
and  that  the  limit  will  result  in  discards. 

Response:  NMFS  believes  that  the 
commercial  LCS  retention  limit  helps  to 
extend  the  LCS  seasons  and  that 
decreases  in  this  limit  may  reduce  the 
profitability  of  fishing  trips  and 
exacerbate  derby  fishing  conditions. 
NMFS  believes  that  the  benefits  of 
preventing  derby  fishing  conditions 
from  worsening,  despite  potentially 
increasing  discards,  outweigh  the 
negative  impacts  of  those  discards. 

Comment  16:  A  0.7-percent  retiun 
rate  of  sandbar  sharks  from  Mexico 
constitutes  a  significant  source  of 
mortality  and  NMFS  should  consider 
that  mortality  in  stock  assessments. 

Response:  NMFS  did  consider 
Mexican  catches  of  sandbar  sharks  in 
the  1998  SEW.  As  stated  in  the  1998 
SEW  Final  Report,  catches  of  LCS  in 
Mexican  fisheries  were  investigated  and 
results  from  an  intensive  monitoring 
project  of  the  artisanal  shark  fishery 
showed  that  sandbar  sharks  represented 
only  0.6  percent  of  the  landings 
numerically.  NMFS  believes  that  these 
results  are  illustrative  because  the 
artisanal  coastal  fishery  is  estimated  to 
account  for  about  80  percent  of  the  total 
shark  production  in  the  Mexican  side  of 
the  Giilf  of  Mexico.  The  low  percentage 
of  sandbar  sharks  in  the  Mexican 
artisanal  fishery  landings  as  well  as  a 
relatively  low  percentage  of  tag  returns 
from  Mexican  waters  did  not  support 
inclusion  of  Mexican  landings  in  the 
species-specific  assessment  for  sandbar 
sharks  conducted  at  the  1998  SEW. 
Should  additional  information  become 
available  indicating  that  Mexican 
catches  of  sandbar  sharks  are 
substantial,  NMFS  will  include  this 


information  in  the  stock  assessments  for 
this  species. 

Small  Coastal  Shaiks 

Comment  1:  NMFS  received  several 
comments  on  the  SCS  commercial  quota 
including  that  the  lower  cap  on  SCS 
harvest  is  good,  that  NMFS  should  set 
the  SCS  quota  low6r  than  1997  landings 
and  not  higher,  that  the  10  percent  cap 
was  arbitrary  and  the  SCS  stocks  are 
declining,  that  NMFS  should  cap  the 
SCS  quota  at  1997  levels  and  not  10 
percent  above,  and  that  NMFS  should 
keep  the  status  quo  for  the  SCS  quota, 
at  least  until  limited  access  is  in  place. 

Response:  A  cap  on  the  SCS  quota  at 
10  percent  above  1997  levels  will 
prevent  large  expansions  in  the  SCS 
fishery  while  minimizing  social  and 
economic  impacts  frt>m  other  shark 
management  measures  pending 
additional  assessment  of  SCS  stock 
status.  NMFS  acknowledges  that  the 
loss  of  opportimity  for  substantial 
fishery  expansion  may  have  negative 
social  and  economic  impacts.  NMFS 
notes  that  the  best  available  data  on  SCS 
indicate  that  catch  rates  for  Atlantic 
sharpnose  sharks,  the  dominant  species 
in  this  management  group,  are  not 
declining.  Regeirding  the  comment  to 
cap  the  SCS  at  1997  levels,  not  10 
percent  above,  NMFS  notes  that  this 
measiue  is  precautionary  and  that  1998 
fishing  levels  may  have  increased  (1998 
landings  data  are  not  yet  available).  A 
commercial  quota  cap  10  percent  above 
1997  levels  will  minimize  negative 
social  and  economic  impacts  if  1998 
harvest  levels  exceeded  1997  levels. 
NMFS  disagrees  that  status  quo  for  the 
SCS  quota  is  appropriate  because  the 
current  quota  is  based  on  MSY  levels 
from  the  assessment  that  supported  the 
original  shark  FMP.  Concerns  have  been 
raised  by  members  of  the  HMS  AP  and 
members  of  the  public  that  the 
assessment  in  the  original  shark  FMP 
was  overly  optimistic  in  its  estimation 
of  SCS  intrinsic  rates  of  increase  and  the 
subsequent  levels  of  fishing  mortality 
that  this  group  can  withstand.  The  final 
action  to  cap  the  SCS  quota  is  selected 
because  of  these  concerns,  because 
commercial  fishery  landings  statistics 
may  substantially  underestimate  fishing 
mortality  due  to  the  use  of  SCS  as  bait 
that  are  not  reported  as  landings,  and 
because  it  eliminates  the  potential  for 
excessive  growth. 

Comment  2:  NMFS  should  require 
species-specific  reporting  of  all  SCS 
catches,  landings,  and  disposition  of  the 
catch  to  determine  the  extent  and 
impacts  of  SCS  being  used  for  bait. 

Response:  NMFS  agrees  that 
additional  reporting  and  observer 
coverage  may  be  necessary  to  determine 


the  magnitude  of  "cryptic  mortality"  of 
SCS  due  to  the  use  of  SCS  as  bait. 
Charter/headboat  logbooks  and 
volimtary  observers  will  help  collect 
data  on  this  issue  in  recreational 
fisheries.  NMFS  may  consider 
additional  management  measiues  to 
address  this  issue. 

Pelagic  Sharks 

Comment  1:  NMFS  should  keep  the 
status  quo  for  the  pelagic  shark  quota 
because  NMFS  should  not  implement 
any  precautionary  caps  or  get  out  in 
front  of  international  management, 
which  will  disadvantage  any  future  U.S. 
allocation  and/or  influence. 

Response:  NMFS  believes  that 
precautionary  measines  for  pelagic 
sharks  are  warranted  due  to  concerns 
regarding  the  sustainability  of  cvurent 
fishing  mortality  rates  and  the  potential 
for  increased  fishing  effort  on  those 
species  known  to  have  limited  capacity 
to  withstand  fishing  pressure  (e.g., 
porbeagle  sharks).  The  final  actions  to 
establish  a  species-specific  quota  for 
porbeagle  sharks  at  10  percent  higher 
than  recent  landings,  to  reduce  the 
pelagic  shark  quota  by  the  porbeagle 
quota,  to  establish  a  quota  for  blue 
sharks,  and  to  reduce  the  pelagic  shark 
quota  by  any  overage  of  the  blue  shark 
quota,  are  primarily  precautionary  and 
do  not  sul^tantially  alter  the  status  quo 
for  pelagic  sharks.  Breaking  out  the 
porbeagle  quota  does  not  reduce  overall 
harvest  levels  for  pelagic  sharks  and  the 
pelagic  shark  quota  will  only  be  reduced 
if  blue  shark  landings  and  dead  discards 
exceed  273  mt  dw.  Since  the  majority  of 
blue  sharks  are  released  alive  and 
anecdotal  evidence  indicates  that  many 
of  the  blue  sharks  released  dead  could 
be  released  alive  if  fishing  practices 
were  altered  slightly,  NMFS  believes 
that  the  incentive  to  maximize  blue 
shark  survival  may  result  in  the  blue 
shark  quota  not  being  exceeded  and  the 
pelagic  shark  quota  not  being  reduced. 
Therefore,  these  final  actions  may  not 
substantially  alter  the  status  quo  but 
would  still  establish  mechanisms  to 
address  fishing  mortality  rate  and 
bycatch  and  bycatch  mortality  concerns 
in  the  future.  Regarding  comments  that 
the  United  States  is  getting  ahead  of 
international  management  and 
disadvantaging  U.S.  fishermen,  NMFS 
believes  that  precautionary  steps  are 
appropriate  even  in  the  absence  of 
international  management  because 
preventing  overfishing  will  help  ensure 
that  U.S.  fishermen  are  not 
disadvantaged  due  to  stock  declines. 
Additionally,  by  taking  initiatives  for 
conservation  measures,  NMFS  will  have 
a  stronger  position  at  the  international 
table  when  discussing  rebuilding  and 
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maintaining  shark  stocks  subject  to 
international  fishing. 

Comment  2:  NMFS  received  several 
comments  on  the  proposed  porbeagle 
quota  including  that  NMFS  should  cap 
the  porbeagle  quota  at  the  highest 
landings  and  not  at  10  percent  above, 
and  that  NMFS  should  establish  a 
porbeagle  quota  but  reduce  it  from 
recent  landings  to  allow  rebuilding. 

Response:  NMFS  disagrees.  Similar  to 
the  rationale  for  a  commercial  quota  cap 
for  SCS  at  10  percent  above  1997  levels 
(the  year  of  highest  recorded  landings), 
capping  the  porbeagle  quota  at  10 
percent  above  the  highest  landings  level 
will  prevent  large  expansions  in  the 
porbeagle  fishery  while  minimizing 
social  and  economic  impacts  pend^g 
additional  assessment  of  porbeagle  stock 
status.  NMFS  acknowledges  that  the 
loss  of  opportunity  for  substantial 
fishery  expansion  may  have  negative 
social  and  economic  impacts. 
Additionally,  NMFS  notes  that 
porbeagle  sharks,  as  part  of  the  pelagic 
shark  management  group,  are 
considered  fully  fished  and  that  this 
measure  is  precautionary  and  1998 
fishing  levels  may  have  increased  (1998 
landings  data  are  not  yet  available). 

Comment  3:  NMFS'  data  on  porbeagle 
sharks  are  incomplete  and  substantially 
underestimate  landings. 

Response:  NMFS  has  updated  the 
reported  landings  of  porbeagle  sharks 
since  the  proposed  rule,  and  adjusted 
the  porbeagle  quota  in  the  final  rule,  to 
establish  the  porbeagle  shark  quota  at  92 
mt  dw.  NMFS  intends  to  investigate 
further  porbeagle  shark  landings 
statistics  and  may  adjust  the  quota  in 
the  future  as  the  data  warrant. 

Comment  4:  Establishment  of  a 
species-specific  quota  for  porbeagle 
sharks  will  create  a  porbeagle  derby. 

Response:  NMFS  disagrees.  The 
selected  porbeagle  shark  quota  is  10 
percent  higher  than  the  highest  reported 
landings  such  that  a  derby  fishery 
resulting  from  restrictive  quotas  is  not 
expected  to  develop.  Nevertheless, 
given  other  restrictions  on  shark  fishing, 
there  may  be  increased  fishing  pressure 
on  porbeagle  sharks,  and  if  so,  NMFS 
will  address  this  in  the  future. 

Comment  5:  NMFS'  approach  in 
eslablishing  precautionary  quotas  is 
inconsistent  because  the  porbeagle  and 
SCS  quotas  are  10  percent  higher  than 
highest  landings  and  the  blue  shark 
dead  discard  quota  is  the  average  of  10 
years.  NMFS  should  establish  a  500  mt 
quota  on  blue  shark  landings  with  a  273 
mt  dw  dead  discard  cap,  and  a  250  mt 
dw  quota  for  porbeagle  sharks'with  30 
mt  dw  allocated  for  incidental  catches. 

Response:  NMFS  did  take  different 
approaches  in  establishing  the 


precautionary  quotas  for  porbeagle  and 
SCS  and  for  the  proposed  blue  shark 
dead  discard  quota  due  to  the     " 
.  differences  in  the  fisheries.  For 
porbeagle  and  SCS,  NMFS  proposed  and 
implements  quotas  that  are  10  percent 
hi^er  than  the  highest  reported 
landings  because  the  intention  of  these 
measures  is  to  prevent  excessive  fishery 
expansion  pending  additional  stock 
assessments.  Therefore,  NMFS  believes 
that  essentially  capping  effort  is 
appropriate  at  this  time.  C3n  the  other 
hand,  the  proposed  blue  shark  dead 
discard  quota  was  intended  to  create  an 
incentive  to  maximize  the  survival  of  all 
blue  sharks  caught  incidentally  to  other 
fishing  operations  while  minimi^ng 
social  and  economic  impacts  and 
reducing  regulatory  discards,  consistent 
with  the  proposal  to  coimt  dead 
discards  against  quotas.  In  this  case, 
estimates  of  blue  shark  dead  discards 
have  ranged  from  approximately  20  to 
98  percent  of  the  pelagic  shark  quota 
and  establishing  a  dead  discard  quota  10 
percent  higher  than  the  highest  year's 
discards  would  be  ineffective  in 
maximizing  blue  shark  siuvival. 
Therefore.  NMFS  proposed  to  establish 
a  blue  shark  dead  discard  quota 
univalent  to  the  average  of  the  last  10 
years  dead  discards  as  a  means  to  create 
an  effective  incentive  to  maximize  blue 
shark  survival  since  the  potential  for 
pelagic  shark  quota  reductions  due  to 
excessive  blue  shark  dead  discards  was 
real.  Note  that  NMFS'  final  action 
regarding  blue  sharks  is  different  than 
that  proposed. 

NMFS  believes  that  separate  quotas 
for  blue  and  porbeagle  sharks  are 
appropriate  but  believes  that  quotas  of 
773  mt  dw  and  280'mt  dw  for  blue  and 
porbeagle  sharks,  respectively,  are  too 
high,  pending  additional  stodc 
assessments.  NMFS  selected  273  mt  dw 
and  92  mt  dw  for  blue  and  porbeagle 
sharks,  respectively,  based  on  the 
average  of  recent  dead  discards  for  blue 
sharks  and  updated  data  for  porbeagle 
sharks. 

Comment  6:  NMFS  received 
numerous  comments  on  the  proposed 
dead  discard  quota  for  blue  sharks 
including  that  dead  discards  of  blue 
sharks  shoidd  be  placed  imder  the 
pelagic  shark  quota,  that  the  pelagic 
shark  quota  should  not  be  increased  to 
allow  for  dead  discards  of  blue  sharks, 
that  a  "dead  discard  quota"  goes  against 
the  mandates  of  the  Magnuson-Stevens 
Act  and  NS  9  to  reduce  and/or  eliminate 
bycatch  and  bycatch  mortality,  that 
NMFS  should  encourage  full  utilization 
of  unavoidable  mortality  and  not  require 
discards,  that  most  blue  sharks  are 
released  alive  an)rway,  and  that  NMFS 
should  establish  a  quota  for  landings 


and  dead  discards  of  blue  sharks  to 
reduce  data  degradation  and 
imderreporting. 

Response:  NMFS  establishes  a  quota 
for  blue  sharks  of  273  mt  dw  with  any 
overharvests  to  come  off  the  pjelagic 
shark  quota,  in  part  to  create  an 
incentive  to  reduce  blue  shark  discards, 
especially  dead  discards.  If  NMFS  were 
to  take  all  blue  shark  dead  discards  off 
the  pelagic  shark  quota,  the  magnitude 
of  reductions  in  the  pelagic  shark  quota 
might  result  in  a  "vicious  cycle"  in 
which  the  entire  pelagic  shark  quota 
would  become  regulatory  discards, 
contrary  to  NS  9.  Because  blue  sharks 
are  caught  incidentally  in  fisheries 
targeting  other  species,  blue  sharks  will 
continue  to  be  caught  and  some 
discarded  dead.  By  creating  an  incentive 
to  reduce  blue  shark  dead  discards,  this 
action  may  result  in  changes  in  fishing 
practices  that  increase  blue  shark 
survival  rates.  NMFS  acknowledges  that 
establishing  a  quota  for  blue  sharks  of 
273  mt  dw  may  be  interpreted  as 
increasing  the  pelagic  shark  quota; 
however,  NMFS  notes  that  the  pelagic 
shark  quota  established  in  the  original 
shark  FMP  was  based  on  landings  of 
pelagic  sharks  from  1986-1991  and  that 
blue  sharks  landings  have  ranged  from 
1-5  mt  dw,  such  that  the  original 
pelagic  shark  quota  did  not  account  for 
blue  shark  catches  and  discards. 

Comment  7:  NMFS  should  require  all 
live  blue  sharks  be  released  with  a 
dehooking  device. 

Response:  NMFS  currently  requires 
that  all  sharks  not  retained  be  released 
in  manner  that  ensures  the  maximum 
probability  of  survival.  Further,  NMFS 
intends  to  encourage  use  of  dehooking 
devices  as  part  of  its  outreach  and 
education  efforts. 

Comment  8:  Prohibiting  possession  of 
blue  sharks  in  recreational  fisheries  but 
allowing  commercial  fisheries  to  kill 
273  mt  dw  violates  NS  4  and  section 
304(g)  of  the  Magnuson-Stevens  Act. 

Response:  NMFS  agrees  that  the 
proposals  to  prohibit  possession  of  blue 
sharks  in  both  commercial  and 
recreational  fisheries  and  establish  a 
blue  shark  dead  discard  quota  may  have 
resulted  in  perceived  inequities  among 
user  groups.  NMFS  proposed  the 
prohibition  on  possession  for  all 
fisheries  because  of  concerns  that  blue 
sharks  could  quickly  become  overfished 
if  directed  markets  or  fisheries 
developed  for  them.  NMFS  proposed  to 
establish  a  dead  discard  quota  for  blue 
sharks  because,  in  combination  with  the 
alternative  to  count  dead  discards 
against  quotas,  dead  discarns  of  blue 
sharks  alone  could  reduce  the  entire 
pelagic  shark  quota  to  regulatory 
discards,  contrary  to  NS  9.  However,  in 
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part  due  to  comments  received  during 
the  public  comment  period,  NMFS  has 
reconsidered  the  alternatives  for  blue 
sharks  and  has  determined  that  the 
combination  of  withdrawing  the 
proposal  to  prohibit  possession  of  blue 
sharks  (i.e.,  allowing  retention], 
establishing  a  quota  of  273  mt  dw  for 
blue  sharks  against  which  commercial 
landings  and  dead  discards  would  be 
counted,  and  reducing  the  recreational 
retention  limit  for  all  sharks  with  the 
addition  of  a  minimum  size  will  meet 
the  conservation  objectives  of 
preventing  overfishing,  establish 
mechanisms  to  implement  management 
measures  consistent  with  the 
precautionary  approach,  reduce 
regulatory  waste  and  discards  consistent 
with  NS  9,  and  promote  fair  and 
equitable  allocation  of  resources  among 
user  groups  consistent  with  NS  4  and 
section  304(g)  of  the  Magnuson-Stevens 
Act. 

Comment  9:  NMFS  should  not 
establish  species-specific  quotas  for 
species  of  concern  but  should  use  target 
catch  requirements  to  control 
expansions  of  landings  of  incidental 
catches. 

Response:  NMFS  disagrees  that 
species-specific  quotas  are 
inappropriate  tools  to  control  fishery 
expansions  but  may  consider  target 
catch'requirements  in  the  future. 

Shark  Recreational  Fishery 

Comment  1:  NMFS  received 
considerable  comments  on  the  proposal 
to  establish  catch  and  release  fishing 
only  for  all  LCS  and  SCS,  including  that 
NMFS  should  stop  all  shark  harvest  in 
both  commercial  and  recreational 
fisheries  if  the  recreational  fishery  must 
be  closed,  that  the  numbers  in 
recreational  and  commercial  shark 
fisheries  do  not  support  a  zero  bag  limit 
for  recreational  shark  fisheries  while 
still  allowing  commercial  harvest,  that 
NMFS  should  not  reward  fishermen 
who  did  the  damage  and  penalize 
historic  recreational  fishermen,  that  the 
recreational  bag  limits  for  sharks 
imfairly  impact  recreational  fishermen 
and  are  discriminatory  against 
recreational  fishermen,  which  violates 
NS  4  and  section  304(g),  and  that 
recreational  fishermen  are  bearing  the 
brunt  of  shark  conservation. 

Response:  NMFS  proposed  catch  and 
release  only  fishing  for  all  LCS  and  SCS 
due  to  the  reductions  in  recreational 
harvest  needed  for  LCS  under  the 
rebuilding  program  (about  80  percent), 
the  fact  that  post-release  mortality  of 
sharks  in  recreational  fisheries  is 
unknown,  and  the  continued 
widespread  misidentification  of  juvenile 
LCS  as  SCS.  However,  in  part  due  to 


comments  received,  NMFS  has 
reconsidered  the  combination  of  actions 
analyzed  for  recreational  retention 
limits  and  has  determined  that  a 
recreational  retention  limit  of  one  shark 
per  vessel  per  trip  with  a  4.5  ft  (137  cm) 
minimum  size,  and  an  allowance  of  one 
Atlantic  sharpnose  shark  per  person  per 
trip  (no  minimum  size)  should  meet  NS 

1  to  rebuild  overfished  fisheries  for  LCS 
and  address  the  difilculties  in 
enforcement  and  continued  widespread 
misidentification  of  juvenile  LCS  and 
SCS.  NMFS  believes  that  the  final  action 
provides  access  fairly  and  equitably  to 
recreational  fishermen  (in  all  geographic 
regions)  and  commercial  fishermen, 
consistent  with  conservation  goals  and 
NS  4.  Regarding  comments  that 
recreational  fishermen  are  bearing  the 
brunt  of  shark  conservation,  NMFS 
notes  that  numerous  final  actions  will 
establish  substantial  additional 
restrictions  and  negatively  impact 
commercial  fishing  sectors. 

Comment  2:  NMFS  received 
considerable  comments  regarding 
recreational  retention  limits  and 
minimum  sizes,  ranging  from  support 
for  the  status  quo  of  2  sharks  per  trip 
with  an  allowance  for  2  Atlantic 
sharpnose  sharks  per  person  per  trip,  2 
sharks  per  day,  1  pelagic  shark  per 
vessel  per  day  regardless  of  species,  1 
LCS  per  vessel  per  day,  1  mako  shark 
per  angler,  1  shark  per  vessel  per  trip 
and  1  Atlantic  sharpnose  per  person  per 
trip,  1  LCS  and  1  pelagic  shark  per  trip 
with  a  4.5  ft  (137  cm)  minimum  size,  2 
SCS  per  trip  and  2  Atlantic  sharpnose 
per  trip,  1  shark  per  person  with  a 
maximum  of  2  sharks  per  vessel  like  the 
Florida  regulations,  2  sharks  per  trip  but 
no  more  than  one  shark  of  any  species, 

2  sharks  per  person  per  day  for  all 
species,  no  limits  on  retention  for  blue 
sharks,  as  well  as  4.5  ft  (137  cm),  6  ft 
(182  cm),  and  300  pound  (136  kg) 
minimum  sizes  for  all  sharks. 

Response:  In  part  due  to  public 
comments  received,  NMFS  has 
reconsidered  the  proposed  recreational 
shark  fishing  restrictions  and  has 
determined  that  a  recreational  retention 
limit  of  1  shark  per  vessel  per  trip  with 
a  minimum  size  of  4.5  feet  (137  cm)  FL 
and  1  Atlantic  sharpnose  shark  per 
person  per  trip  (no  minimum  size)  will 
reduce  recreational  harvests  by  the 
approximately  80  percent  necessary  to 
rebuild  LCS  and  prevent  overfishing  of 
pelagic  and  SCS,  while  also  minimizing 
social  and  economic  impacts. 

Comment  3:  NMFS  should  not 
implement  a  zero  recreational  limit  for 
sharks  and  the  proposed  recreational 
limits  do  not  provide  access  to 
comparable  substitute  species  for  the 
southeast.  Anglers  in  the  Southeast 


Atlantic  do  not  target  pelagic  sharks  but 
target  SCS.  Pelagic  sharks  are  an 
imusual  catch  because  they  occur  too  far 
offshore  (about  80  miles  to  GiUf  Stream) 
and  small  open  boats  can't  go  that  hi, 
which  may  violate  NS  10.  A  lot  of 
anglers  cannot  safely  reach  shortfin 
mako,  oceanic  whitetip,  and  threshers. 
The  proposed  recreational  limits  are 
biased  toward  the  known  N£  shark 
fishery,  contrary  to  NS  4. 

Response:  NMFS  agrees  that  the 
proposed  alternative  may  have 
differentially  impacted  anglers  by  region 
in  that  pelagic  sharks  are  more  northern 
in  their  distribution,  and  nearshore 
anglers  who  could  not  expand  their 
fishing  into  offshore  waters  where 
pelagic  sharks  predominate.  In  part  due 
to  these  comments,  NMFS  has 
reconsidered  the  combination  of  actions 
analyzed  for  recreational  retention 
limits  and  has  determined  that  a 
recreational  retention  limit  of  one  shark 
per  vessel  per  trip  with  a  4.5  ft  (137  cm) 
minimiun  size  and  an  allowance  of  one 
Atlantic  sharpnose  shark  per  person  per 
trip  (no  minimum  size)  should  meet  NS 
1  to  rebuild  overfished  fisheries  for  LCS 
and  prevent  overfishing  for  the  fully 
fished  pelagic  and  SCS.  The  final  action 
will  also  address  the  difficulties  in 
enforcement  and  continued  widespread 
misidentification  of  juvenile  LCS  and 
SCS  by  essentially  establishing  catch 
and  release  fishing  only  for  juvenile  LCS 
under  the  selected  minimimi  size  and    ' 
by  allowing  retention  of  Atlantic 
sharpnose  sharks,  a  SCS  species  easily 
identified  by  white  spots  on  the  dorsal 
side.  As  many  SCS  do  not  reach  the 
selected  minimum  size,  the  final  action 
also  essentially  establishes  catch  and 
release  only  fishing  for  SCS,  except  for 
Atlantic  sharpnose.  NMFS  believes  that 
the  final  action  will  provide  access  to 
the  recreational  fishery  for  anglers  in  the 
southeast  and  Gulf  of  Mexico  regions, 
consistent  with  conservation  goals  and 
NS  4.  NMFS  also  beUeves  that  the  final 
action  will  provide  access  to  nearshore 
anglers  by  ^ovdng  retention  of  species 
available  in  these  areas,  consistent  with 
conservation  goals  and  NS  10. 

Comment  4:  NMFS  received  several 
comments  on  allocation  of  shark  harvest 
including  that  NMFS  should  restore 
sharks  to  historic  98  percent 
recreational  catch,  that  NMFS  should 
allocate  shark  harvest  for  recreational 
fisherman  based  upon  the  average 
landings  occiuring  during  the  past  3 
years  (1995-97),  that  the  total  allowable 
take  of  sharks  should  not  be  increased 
so  the  commercial  allocation  should  be 
diminishfed  by  an  amount  equal  to  the 
recreational  allocation,  that  NMFS 
should  allocate  shark  harvest  for 
recreational  fishermen  based  on  the  last 
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18  years  of  landings  by  number,  which 
Will  equal  about  two-thirds  of  the 
allowable  harvest,  and  that  NMFS 
should  not  base  management  and 
rebuilding  on  a  single  year  but  should 
base  allocation  on  a  10-15  year  time 
period. 

Response:  NMFS  believes  that  the 
LCS  rebuilding  program,  with 
commercial  and  recreational  harvest 
levels  determined  by  recent  harvest  as 
reduced  by  rebuilding  program 
measiu^s  (described  in  the  HMS  FMP 
and  based  on  the  1998  SEW),  is 
appropriate  and  will  meet  NS  1  to 
rebuild  the  overfished  LCS  and  prevent 
overfishing  of  pelagic  and  SCS.  NMFS 
believes  that  allocating  98  percent  of 
shark  harvests  to  recreational  fisheries 
would  not  account  for  traditional 
fishing  patterns,  would  not  be  fair  and 
equitable,  and  would  not  provide  for  the 
sustained  participation  of  communities 
associated  with  commercial  fisheries. 
Regarding  the  time  period  on  which 
management  and  rebuilding  should  be 
based,  NMFS  believes  that  the  final 
action,  which  uses  1995  as  a  reference 
point  for  rebuilding,  is  appropriate. 
NMFS  reduced  the  quotas  and  retention 
limits  based  on  the  1996  stock 
assessment,  consistent  with  the 
allocations  established  in  the  1993 
Shark  FMP  which  were  based  on  several 
years  of  data.  The  rebuilding  program 
established  in  the  HMS  FMP  builds  on 
the  1996  assessment  and  1997  quota  and 
retention  limit  reductions.  In 
establishing  the  rebuilding  program, 
NMFS  analyzed  the  effectiveness  of  the 
1997  reductions  and  any  additional 
reductions  necessary  to  rebuild  LCS 
consistent  with  the  Magnuson-Stevens 
Act.  Therefore,  the  allocations  of  shark 
harvest  in  the  HMS  FMP  are  appropriate 
and  reasonable.  Regarding  the  allocation 
of  shark  harvest  between  recreational 
and  commercial  sectors,  the  final 
actions  in  the  HMS  FMP  will  provide 
access  fairly  and  equitably  to  both 
sectors,  consistent  with  conservation 
goals. 

Comment  5:  NMFS  received  several 
comments  on  the  proposal  to  require  all 
sharks  landed  by  recreational  anglers  to 
have  the  heads,  fins,  and  tails  attached, 
including  support  for  the  proposal,  that 
NMFS  should  require  anglers  keep  the 
heads  and  fins  onboard  but  should  not 
require  the  fish  to  kept  whole  because 
of  problems  with  seafood  safety  from 
inadequate  freezing,  that  NMFS  should 
allow  anglers  to  fillet  sharks  at  sea  as 
long  as  the  tails  and  claspers  are 
retained,  and  that  the  requirement  for 
recreational  fishermen  only  is  unfair 
and  should  be  applied  to  both 
recreational  and  commercial  fishermen. 


Response:  While  these  comments 
warrant  further  consideration,  NMFS 
adopts  the  requirement  for  recreational 
fishermen  to  keep  sharks  intact  while 
not  imposing  a  new  requirement  for 
commercial  fishermen  at  this  time. 
When  the  Shark  FMP  was  implemented 
in  1993,  commercial  fishermen  were 
allowed  to  remove  and  discard  heads, 
tails,  and  fins  and  to  fillet  the  sharks  at 
sea  to  allow  more  of  the  available  vessel 
hold  capacity  to  be  used  for  storing  the 
shark  carcasses  that  eventually  would 
be  sold.  A  prohibition  on  filleting  sharks 
at  sea  for  coromercial  fishermen  was 
implemented  in  1997  in  order  to 
improve  species-specific  identification 
of  carcasses  at  the  dock.  The  basis  for 
this  provision  may  have  changed,  but 
additional  public  discussion  is  needed 
before  the  regulations  are  modified. 
While  NMFS  strives  for  consistent 
regulations  for  all  user  groups,  concerns 
about  quality  and  safety  of  seafood  sold 
for  public  consumption  resulting  frnm 
inadequate  freezing  of  shark  carcasses 
preclude  a  similar  regulation  for 
commercial  shark  fisheries  at  this  time. 
Because  individual  recreational  shark 
fishermen  harvest  smaller  quantities  of 
sharks  per  trip  and  take  shorter  fishing 
trips  relative  to  commercial  operations, 
recreational  fishermen  should  be  able  to 
adequately  ice  shark  carcasses  so  as  not 
to  compromise  seafood  safety.  Requiring 
recreational  fishermen  to  keep  sharks 
intact  will  address  continued 
widespread  problems  with  species- 
specific  identification  of  sharks  in 
recreational  fisheries,  decrease 
enforcement  costs,  and  facilitate 
species-specific  assessments  and 
management. 

Comment  6:  NMFS  has  repeatedly 
ignored  requests  to  implement 
conservation  measures  for  mako  sharks 
and  NMFS  should  fully  protect  shortfin 
makos  because  their  stocks  are  down. 

Response:  NMFS  is  aware  that 
anecdotal  evidence  regarding  catches 
and  catch  rates  of  shortfin  mako  sharks 
indicates  that  the  stock  size  may  be 
declining.  Accordingly,  the  United 
States  will  be  participating  in  the  ICCAT 
SCRS  meeting  to  assess  catch  rates  of 
pelagic  sharks  in  May  1999.  Pending  the 
outcome  of  that  meeting  and  other 
assessments  of  shortfin  mako  stock  size, 
NMFS  believes  that  the  final  action  to 
reduce  the  recreational  retention  limit  to 
one  shark  per  vessel  per  trip  with  a  4.5 
ft  (137  cm)  minimum  size  will  provide 
additional  protection  for  this  species. 
NMFS  may  consider  additional 
management  measures,  including 
alternative  length  or  weight  based 
minimum  sizes  or  prohibitions  on 
possession,  in  the  futiu«  as  necessary. 


Comment  7:  NMFS  should  consider  a 
250-300  lb  (113-136  kg)  minimum  size 
for  blue  sharks. 

Response:  Additional  management 
measures  for  blue  sharks,  including  a 
species-specific  minimum  size,  may  be 
warranted  and  NMFS  may  consider 
such  a  measure  in  the  fut\u«. 

Comment  8:  NMFS  should  reduce  the 
Atlantic  sharpnose  retention  limit 
pending  additional  stock  assessments. 
Response:  NMFS  agrees. 
Comment  9:  NMFS  should  encourage 
voluntary  release  of  sharks. 

Response:  NMFS  agrees.  NMFS 
supports  all  voluntary  release  of  sharks 
and  intends  to  develop  a  public 
education  and  outreach  program  that 
will  encourage  catch  and  release  and 
tagging  of  all  released  sharks  as  part  of 
the  implementation  of  this  HMS  FMP. 
Comment  10:  NMFS  should  restrict 
all  recreational  fishing  to  catch  and 
release  only  during  the  spring  pupping 
seasons. 

Response:  The  final -action  to  establish 
a  recreational  retention  limit  of  one 
shark  with  a  4.5  ft  (137  cm)  minimum 
size  is  expected  to  meet  NS  1  to  rebuild 
overfished  fisheries  for  LCS,  as  the 
minimum  size  will  more  effectively 
address  the  issue  of  bycatch  of  juvenile 
sharks  by  affording  them  protection  at 
all  times  and  areas. 

Comment  11:  NMFS  should  reduce 
the  LCS  recreational  retention  limits  but 
allow  recreational  fishermen  to  continue 
to  target  blacktip  and  spinner  sharks. 
Response:  The  final  action  allows 
recreational  fishermen  to  target  all  but 
the  prohibited  species  of  sharks  subject 
to  the  retention  limit  of  one  shark  per 
vessel  per  trip  and  the  4.5  ft  (137  cm) 
FL  minimum  size. 

Comment  12:  NMFS  should  not  allow 
more  than  2  hooks  per  line. 

Response:  Modifications  in  fishing 
practices,  including  limits  on  the 
number  of  hooks  per  line,  may  reduce 
mortality  of  released  fish.  NMFS  may 
consider  such  management  measures  in 
the  future  through  the  framework 
provisions. 

Comment  13:  NMFS  should  consider 
male  harvest  only  to  protect  mature 
females.  It  is  easy  to  tell  male  from 
female  sharks. 

Response:  NMFS  agrees  that  male 
only  harvest  is  a  potential  management 
measure  that  could  protect  mature 
females  and  could  be  enforced  if  the 
male  claspers  were  intact.  NMFS  may 
consider  additional  management 
measures,  including  male  only  harvest, 
if  the  final  recreational  retention  limits 
and  restrictions  on  possession  at  .sua  and 
landing  actions  do  not  meet  NS  1  to 
rebuild  overfished  fisheries  for  LCS, 
prevent  overfishing  for  the  fully  fished 
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pelagic  and  SCS,  and  address  the 
difficulties  in  enforcement  and 
continued  widespread  misidentification 
of  juvemle  LCS  and  SCS  as  expected. 

General  Comments  on  Bycatch 
Reduction 

Comment  1:  NMFS'  plan  is  not 
consistent  with  NS  9  to  minimize 
bycatch  and  bycatch  mortality,  to  the 
extent  practicable. 

Response:  NMFS  disagrees.  Numerous 
measures  in  the  HMS  FMP  and  Billfish 
Amendment  improve  NMFS'  ability  to 
monitor,  control,  and  account  for 
bycatch  in  estimates  of  total  mortality. 
NMFS  is  pursuing  gear  modifications  to 
reduce  bycatch  and  a  time/ area  closure 
to  reduce  BFT  discards.  NMFS  is  also 
reducing  quotas  in  directed  fisheries, 
implementing  limited  access,  and 
planning  educational  workshops  to 
minimize  bycatch  mortality.  Further, 
NMFS  seeks  to  count  dead  discards 
against  the  quota,  which  wiU  create  an 
incentive  for  fishermen  to  avoid  bycatch 
species,  to  the  extent  that  they  can. 
Also,  NMFS  is  developing  larger  time/ 
area  closures  in  order  to  protect  small 
swordfish  and  other  bycatch  and  will 
present  these  ongoing  analyses  to  the 
HMS  and  Billfish  Advisory  Panels  in 
Jime  1999,  before  publishing  a  proposed 
rule  in  Summer  1999.  NMFS  has 
increased  reporting  requirements  in 
order  to  collect  additional  data  on 
bycatch  mortality  in  HMS  fisheries.  The 
effectiveness  of  die  bycatch  reduction 
strategy  will  be  assessed  annually  in  the 
SAFE  report  and  necessary 
modifications  can  be  made  through  the 
fiamework. 

Comment  2:  Commercial  fishermen 
should  have  to  retain  all  fish  that  are 
dead  when  handled.  This  would  be 
covmted  against  their  retention  limit  or 

quota. 

Response-.  NMFS  adopted  minimum 
size  limits  for  yellowfin,  bluefin,  and 
bigeye  tunas,  and  swordfish,  and 
ridgeback  large  coastal  sharks  in  order 
to  discourage  fishermen  fi'om  targeting 
small  fish.  NMFS  intends  that 
ultimately  all  dead  discards  of  each 
species  will  be  counted  against  any 
quotas  that  may  apply. 

Comment  3:  Bycatch  and  bycatch 
mortality  in  the  recreational  fishery 
could  never  be  analyzed  and  could 
never  be  tndy  known  and  therefore 
should  not  be  addressed  in  this  FMP. 

Response:  NMFS  disagrees.  NMFS  has 
identified  the  examination  of  post- 
release mortality  in  all  hook  and  line 
fisheries,  recreational  and  commercial, 
as  a  research  priority.  Further,  NMFS 
subscribes  to  the  precautionary 
approach  and  intends,  once  it  can  be 
quantified,  to  account  for  post-release 
mortality  in  all  HMS  fisheries. 


Comment  4:  Many  different  comments 
were  submitted  regarding  workshops 
and  other  outreach  to  fishermen:  NMFS 
should  require  mandatory  attendance  of 
permit  holders  at  vessel  education 
workshops  to  inform  fishery 
participants  of  bycatch  and  bycatch 
mortality  reduction  techniques.  NMFS 
has  already  begxm  the  workshops  even 
though  no  take  reduction  plan  is  in 
place.  If  fishermen  have  to  attend 
workshops,  they  should  be  compensated 
for  a  missed  day  of  work.  Fishermen  at 
the  workshops  know  more  about 
releasing  fish,  turtles,  and  mammals 
than  the  people  presenting  the 
workshop.  NMFS  should  use  television 
fishing  shows  to  promote  the  bycatch 
mortality  reduction  strategy  for  HMS. 

Response:  NMFS  thinks  that  outreach 
may  be  more  useful  if  the  program  is 
voluntary.  This  will  allow  NMFS  to 
offer  workshops  as  well  as  informal 
meetings  with  fishermen  to  share  recent 
information  on  bycatch  reduction 
strategies  and  new  techniques  that  may 
be  working  in  other  fisheries  and  to  get 
feedback  from  fishermen.  NMFS  has 
begun  the  workshops  with  several 
objectives  in  mind;  marine  mammal 
bycatch  reduction  is  only  one  of  those 
objectives.  Other  reasons  for  the 
workshops  have  included  collection  of 
views  on  comprehensive  management 
systems  for  pelagic  longline  fishery 
management.  NMFS  agrees  that 
fishermen  have  considerable  expertise 
in  releasing  large  animals  at  sea. 
However,  the  presenters  at  the 
workshops  will  also  be  providing 
information  on  successful  methods  used 
in  other  longline  fisheries  (e.g.,  the 
Pacific  swordfish  fishery)  and  can 
convey  information  about  new  research 
results  which  may  help  fishermen  avoid 
bycatch  species.  NMFS  appreciates  the 
suggestion  of  using  television  and  will 
consider  that  mediimi  in  the  future  for 
developing  and  distributing  information 
about  reducing  bycatch  and  bycatch 
mortality. 

Comment  5:  NMFS  should  establish  a 
target  and  timetable  for  reducing 
bycatch  (e.g.,  25-75  percent  reduction 
in  5  years)  and  implement  that  bycatch 
plan  through  time/area  closures,  gear 
restrictions  and  counting  dead  discards 

against  quota. 

Response:  This  FMP  implements  a 
number  of  measiu"es  designed  to  reduce 
bycatch  and  bycatch  mortality, 
including  gear  modification,  quota 
reductions,  a  time/area  closure,  and 
educational  outreach  programs,  as  noted 
above.  Limited  access  to  some  of  the 
HMS  fisheries  may  also  change  the 
nature  of  these  fisheries.  NMFS  will 
evaluate  bycatch  rates  once  limited 
access  and  these  bycatch  measures,  and 
an  upcoming  proposed  time/area 


closure  to  protect  swordfish  are 
implemented  in  these  fisheries  before 
setting  targets  and  timetables  that  could 
otherwise  be  unrealistic. 

Comment  6:  Take  reduction  measiires 
designed  to  reduce  marine  mammal 
bycatch  should  not  be  implemented  in 
this  plan  under  the  authority  of  the 
Magnuson-Stevens  Act.  A  future  take 
reduction  team  for  pilot  whales  would 
likely  include  representatives  from  the 
trawl  and  pelagic  longline  fisheries. 
Because  the  HMS  Division  does  not 
cover  the  trawl  fishery  and  if  changes 
are  needed  in  regulations,  it  willbe 
easier  to  make  those  changes  under  the 
MMPA  than  to  amend  midtiple  fishery 
management  plans. 

Response:  NMFS  disagrees.  NMFS 
needs  to  consider  ciunulative  impacts  of 
all  regulatory  measures  on  fishermen 
and  the  ecosystem  as  required  imder 
legislative  mandate.  Therefore,  it  is  very 
useful  to  consider  the  take  reduction 
measures  in  the  context  of  other 
measures  in  this  plan.  Some  take 
reduction  measure  can  be  amended  by 
framework  measure  (e.g.,  gear 
modifications,  time/area  closures), 
instead  of  an  amendment  to  the  plan. 
Measures  that  apply  to  other  Federal 
fisheries,  including  the  squid,  mackerel, 
and  butterfish  trawl  fishery  can  also  be 
implemented  by  the  appropriate  fishery 
management  plan  if  NMFS  sees  fit. 
NMFS  seeks  to  conserve  marine 
resources  in  an  ecosystem  approach, 
including  all  bycatch  species. 

Comment  7:  Strategies  proposed  by 
the  Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (AOCTRT)  more  than  2 
years  ago  are  outdated  and  ineffective. 
Rather  than  publish  a  plan  at  this  late 
date,  NMFS  should  reconvene  a  new 
team,  including  other  representatives 
from  other  fisheries  .that  interact  with 
the  same  marine  manunal  stocks. 

Response:  In  this  action,  NMFS  will 
implement  several  of  the  measiues 
recommended  by  the  AOCTRT  to 
reduce  incidental  mortalities  and 
serious  injuries  of  pilot  whales  in  the 
pelagic  longline  fishery.  NMFS  intends 
to  reconvene  the  AOCTRT  to  review 
updated  information  regarding  pilot 
whales,  and  to  solicit  updated 
recommendations  for  the  pelagic 
longline  fishery.  At  that  time, 
recommendations  to  include  other 
fisheries  in  the  take  reduction  process 
vdll  be  considered. 

Comment  8:  AOCTRT  measiues  are 
imfair.  Whales  have  changed  their 
feeding  behavior  in  response  to  the 
number  of  longlines  in  the  water.  They 
now  teach  their  young  to  take  advantage 
of  the  fish  on  the  longline. 
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Response:  If  the  take  reduction  team 
is  reconvened,  the  team  might  consider 
available  information  from  fishermen  on 
this  feeding  behavior.  In  the  interim, 
fishermen  should  do  all  that  they  can  to 
reduce  interactions  with  whales. 

Comment  9:  Instead  of  restricting 
fishermen,  who  take  relatively  few 
whales,  NMFS  should  shut  down 
shipping  and  control  the  actions  of  the 
U.S.  Navy  to  reduce  interactions  with 
large  whales. 

Response:  NMFS  is  also  concerned 
aboyt  adverse  effects  to  whales  caused 
by  the  shipping  industry  and  ship 
operations  of  other  federal  agencies, 
including  the  U.S.  Navy.  NMFS  has 
taken  a  niunber  of  actions  to  reduce  the 
likelihood  of  ship  strikes.  NMFS 
collaborates  with  the  U.S.  Coast  Guard, 
U.S.  Navy,  Army  Corps  of  Engineers,  as 
well  as  state  agencies  and  other 
organizations  to  alert  ship  traffic  in  U.S. 
coastal  waters  to  the  presence  of  whales. 
Additionally,  NMFS  is  required  to 
provide  biological  opinions  on  activities 
of  federal  agencies  that  might  adversely 
affect  endangered  species.  Other  actions 
include:  regulations  that  prohibit  all 
approaches  within  500  yards  (459  m)  of 
any  right  whale;  work  toward  the 
development  of  cooperative  agreements 
with  individual  shipping  companies  to 
examine  voluntary  measures  ships 
might  take  to  reduce  the  possibility  of 
ship  strikes;  and  beginning  July  1999,  a 
mandatory  right  whale  ship  reporting 
system  that  will  provide  ii^rmation  on 
right  whales  directly  to  mariners  as  they 
enter  right  whale  habitat  and  use 
incoming  reports  to  assist  in  identifying 
measures  to  reduce  future  ship  strikes. 

Comment  10:  NMFS  chooses  a 
definition  of  bycatch  that  is  not 
consistent  with  the  Magnuson-Stevens 
Act.  Specifically,  NMFS  defines  fish 
that  are  caught  and  released  by 
recreational  fishermen  as  bycatch. 

Response:  NMFS'  definition  is 
consistent  with  the  Magnuson-Stevens 
Act.  However,  as  described  in  the 
Billfish  Amendment,  NMFS  does  not 
consider  released  live  billfish  to  be . 
bycatch  because  the  Amendment 
establishes  a  catch  and  release  program 
for  billfish  released  in  the  recreational 
fishery. 

Comment  11:  Atlantic  Billfish 
released  alive  by  recreational  fishermen 
should  not  be  considered  bycatch 
because  bycatch  is  imdesirable  and 
should  be  eliminated  or  minimized 
according  to  NS  9,  while  the  live  release 
of  biUfish  is  an  encoiuaged  practice. 

Response:  NMFS  agrees.  Recreational 
anglers  have  volimtarily  reduced 
landings  of  Atlantic  billfish  since  the 
1988  Atlantic  billfish  FMP,  becoming 
essentially  a  catch-and-release  fishery. 


NMFS  realizes  that  Uve  release  of 
billfish  is  a  beneficial  practice  and 
believes  that  establishing  a  catch-and- 
release  fishery  management  program 
will  further  foster  the  already  existing 
catch-and-release  practices  of 
recreational  billfish  fishermen.  As  a 
residt  of  the  establishment  of  this 
Program,  all  Atlantic  billfish  that  are 
released  alive,  regardless  of  size,  are  not 
considered  as  bycatch,  within  the 
constraints  of  the  Magnuson-Stevens 
Act  and  the  NSGs.  This  decision  is 
consistent  with  NS  9,  the  eleventh 
objective  of  this  FMP  amendment,  and 
the  1997  ICCAT  recommendation  to 
promote  the  voluntary  release  of 
Atlantic  blue  and  white  marlin.  It  is  also 
important  to  note  that  mortafities 
associated  with  aU  catch-and-release 
events  must  still  be  quantified,  with 
results  included  in  assessment  of  the 
stocks. 

Comment  12:  The  draft  FMP 
amendment  fails  to  reduce  the  most 
obvious  cause  of  billfish  mortality, 
which  is  pelagic  longline  fishing.  NMFS 
should  ban  the  use  of  pelagic  longline 
gear  inside  the  U.S.  EEZ  to  eliminate 
billfish  bycatch,  and  the  United  States 
should  work  through  ICCAT  to  ban  the 
use  of  this  gear  throughout  the  Atlantic 
Ocean. 

Response:  NMFS  disagrees.  Following 
precedents  set  in  other  fisheries,  the 
final  FMP  amendment  indicates  that 
billfish  bycatch  in  the  pelagic  longline 
fishery  is  managed  by  the  HMS  FMP 
because  the  HMS  fisheries  are  the  target 
fisheries  for  that  gear.  The  FMP 
amendment  also  identifies  a  final  action 
to  establish  an  Atlantic  billfish  bycatch 
reduction  strategy,  using  six 
management  measiu«s  implemented  in 
the  HMS  FMP.  This  bycatch  reduction 
plan  takes  a  holistic  approach  in 
complying  with  NS  9  to  reduce,  to  the 
extent  practicable,  all  bycatch  in  the 
pelagic  longline  fishery.  The 
efiiectiveness  of  the  bycatch  reduction 
measures  will  be  evaluated  annually  as 
part  of  the  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report  for 
Atlantic  billfish  and  HMS  fisheries.  An 
annual  appraisal  will  include 
examination  of  ciurent  programs  and 
research  to  see  if  Atlantic  billfish 
bycatch  can  be  reduced  further,  to  the 
extent  practicable.  Further,  banning  all 
U.S.  longline  fishing  in  and  of  itself 
would  not  rebuild  Atlantic  billfish 
stocks.  A  much  larger  reduction  in 
Atlantic-wide  landings  would  be 
necessary,  as  discussed  imder  comment 
1  in  this  section.  A  consequence  of  a 
ban  of  U.S.  pelagic  longline  fishing 
would  likely  be  an  increase  in  foreign 
effort  to  fill  the  supply  of  tuna  and 
swordfish  historically  provided  by  U.S. 


commercial  fishermen,  who  are  required 
to  discard  all  billfish  caught.  Since 
foreign  vessels  retain  billfish,  an 
Atlantic-wide  increase  in  billfish 
landings  coidd  be  a  direct  result  of 
increased  foreign  fishing  activities.  In 
addition,  NMFS  must  comply  with  the 
Magnuson-Stevens  Act,  which  specifies 
that  NMFS  must  provide  fishing  vessels 
of  the  United  States  with  a  reasonable 
opportimity  to  harvest  any  allocation  or 
quota  of  an  ICCAT  species  agreed  to  by 
the  United  States. 

Comment  13:  NMFS  needs  to  examine 
gear  modification  as  a  mechanism  to 
reduce  billfish  bycatch. 

Response:  NMFS  agrees.  Gear 
modification  is  part  of  the  billfish 
bycatch  reduction  strategy  that  is  based 
on  management  tools  available  in  the 
final  HMS  FMP.  Additional  researrdi  on 
the  use  of  gear  and  gear  configiu^tions 
to  specifically  address  minimizing 
bycatch  and  bycatch  mortality  is  needed 
prior  to  implementation  for  the  control 
of  bycatch  mortafity.  The  HMS  FMP 
will  be  the  regulatory  mediimi  to 
implement  gear  modification  measures, 
through  the  fi^mework  process,  as  new 
information  becomes  available. 

Gear  Modifications 

Comment  1:  NMFS  received 
numerous  comments  regarding  gear 
modifications  in  the  pelagic  longline 
fishery  to  reduce  bycatch  mortality. 
These  comments  included  support  for: 
(1)  reduced  soak  time,  (2)  limited  length 
of  mainline,  (3)  limited  number  of 
hooks,  and  (4)  mandated  circle  hooks. 
Comments  also  indicated  that  some  of 
these  measiues  are  difiicult  to  enforce 
and  therefore,  should  be  voluntary 
measures. 

Response:  NMFS  and  the  AP 
considered  many  of  these  gear 
modifications  in  an  earlier  draft  of  the 
HMS  FMP.  NMFS  rejected  many  of 
these  alternatives  in  favor  of  voluntary 
measiues  and  increased  research  on  gear 
modifications. 

Comment  2:  The  proposed  limit  to  the 
length  of  mainline  is  not  likely  to 
reduce  bycatch  mortality  of  mammals  if 
the  data  indicate  that  many  fishermen 
already  have  lines  that  short. 

Response:  NMFS  is  implementing  this 
measure  to  set  an  interim  cap  on  the 
length  of  mainline  until  the  take 
reduction  team  reassesses  the  need  for 
other  measures. 

Comment  3:  The  measure  to  require 
longline  vessels  to  haul  their  gear  in  the 
order  it  was  set  should  not  be 
implemented. 

Response:  NMFS  agrees.  This  measure 
is  difficult  to  enforce  and  observer  data 
are  not  explicit  about  how  the  gear  is  set 
and  haided.  If  the  take  reduction  team 
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meets  again  and  continues  to  support 
this  measure,  NMFS  can  do  a  post-trip 
interview  with  observers  to  get  a  better 
idea  of  how  many  vessels  already  do 
this.  Also,  NMFS  remains  concerned 
about  potential  safety  implications  for 
vessels  as  this  measure  may  cause  them 
to  increase  the  amount  of  fuel  they  carry 
to  accommodate  for  the  extra  transit 
time.  Conversely,  if  vessels  do  npt  carry 
more  fuel,  this  measure  may  have 
increased  economic  impacts  as  trips 
would  have  to  be  shortened. 

Comment  4:  NMFS  should  not  require 
the  use  of  circle  hooks  in  the 
recreational  fishery;  NMFS  should 
require  all  recreational  anglers  to  use 
circle  hooks. 

Response:  Further  research  is  required 
on  the  impacts  of  circle  hooks  relative 
to  hook-up  rates,  post-release  mortality, 
and  hook  design  before  the  use  of  circle 
hooks  shoiUd  be  required  for  the  fishery. 
NMFS  is  interested  in  exploring  gear 
modifications  that  reduce  bycatch 
mortality  and  is  currently  funding 
research  on  the  use  of  circle  hooks  vs. 
"J-hooks"  in  the  pelagic  longline 
fishery.  The  HMS  and  Billfish  APs 
discussed  the  use  of  circle  hooks  at  a 
meeting  in  July  1998.  Representatives  of 
the  recreational  fishing  commimity 
expressed  their  support  for  the  use  of 
circle  hooks  to  reduce  post-release 
mortality  in  non-trolling  situations  with 
the  reservation  that  this  alternative 
would  be  better  implemented  in  a  non- 
regulatory  way.  Outreach  programs  for 
anglers  and  commercial  fishermen  will 
address  gear  modifications,  including 
circle  hooks,  that  may  reduce  post- 
release mortality.  The  results  of  ongoing 
research  will  be  considered  when 
available  to  address  this  comment  in  the 
future. 

Comment  5:  NMFS  should  implement 
gear  marking  requirements.  Another 
commenter  indicated  that  gear  marking 
requirements  will  have  no  effect  on 
reducing  bycatch  or  bycatch  mortality  of 
HMS. 

Response:  This  rule  imposes  gear 
marking  requirements,  because  they  will 
assist  in  enforcement  of  time/area 
closines  and  BFT  catch  limits,  and 
could  provide  information  on  hooked 
marine  mammals.  Time/area  closures 
and  longline  length  restrictions  are 
established  to  reduce  bycatch.  While 
vessel  monitoring  systems  can  alert 
enforcement  agents  to  the  presence  of 
fishing  gear  in  a  closed  area,  agents  need 
to  approach  the  gear  while  it  is  drifting 
in  the  water  in  order  to  document  a 
violation.  Therefore,  gear  marking 
requirements  will  facilitate  enforcement 
of  HMS  bycatch  reduction  measures. 

Comment  6:  NMFS  should  require 
vessels  to  move  after  one  entanglement 


with  a  protected  species.  Moving  after 
one  entanglement  is  unenforceable 
without  mandatory  observer  coverage 
and  therefore  success  will  be  difficult  to 
measine.  This  measure  will  have  no 
effect  on  reducing  bycatch  of  HMS. 

Response:  This  rule  requires 
fishermen  to  move  after  one 
entanglement.  This  measure  was 
recommended  by  the  Atlantic  Offshore 
Cetacean  Take  Reduction  Plan  and 
responds  to  recent  research  results 
indicating  the  clustering  of  protected 
species  (marine  mammals  and  sea 
turtles).  Some  fishermen  already  move 
after  one  entanglement  in  order  to 
protect  their  gear,  avoid  catching 
protected  species,  and  fish  more 
efficiently.  For  fishermen  who  do  not 
currently  do  this,  it  may  alleviate  some 
of  the  problems  associated  with  the 
capture  of  protected  species  and 
predation  on  their  target  species.  NMFS 
agrees  that  this  measine  is  not  likely  to 
reduce  bycatch  of  HMS,  however,  it  was 
not  designed  to  do  that.  This  measure 
may  be  difficult  to  enforce  but  NMFS 
received  positive  feedback  at  the  July 
1998  AP  meeting  that  it  would  help  to 
reduce  bycatch  by  informing  fishermen 
who  do  not  usually  follow  this 
procedure. 

Comment  7:  NMFS  should  require  de- 
hooking  devices  on  board  all  vessels. 
However.  NMFS  needs  to  define  de- 
hooking  devices  and  eliminate  the  use 
of  "crucifiers,"  a  tool  reportedly  used  to 
release  a  hook  ft'om  a  fish  without 
having  to  handle  the  fish. 

Response:  NMFS  considered  this 
alternative  and  rejected  it  due  to  the 
difficulty  in  enforcing  it.  NMFS  is  not 
able,  at  this  time,  to  approve  specific  de- 
hooking  devices,  although  the  term 
"dehooking  device"  is  defined  in  .the 
final  rule.  However,  NMFS  encoinages 
fishermen  to  use  techniques  that 
minimize  injury  to  the  fish  and  to  work 
towards  increasing  svuvival  of  released 
individuals. 

Time/Area  Closures 

Comment  1:  NMFS  should  close 
critical  right  whale  habitat  to  pelagic 
longline  and  driftnet  fisheries. 

Response:  NMFS  has  prohibited  the 
pelagic  driftnet  fishery  for  swordfish. 
Longline  fishermen  do  not  currently  fish 
and  are  not  expected  to  fish  in  these 
areas,  therefore  the  only  value  of  this 
closine  would  be  to  prevent  expansion 
of  effort  into  these  areas  which  is 
unlikely.  Parts  of  these  areas  are  in  state 
waters.  For  these  reasons,  NMFS  does 
not  close  critical  right  whale  habitat  to 
pelagic  longline  fishermen.  If  there  are 
fishery  interactions  with  right  whales  in 
the  future,  NMFS  may  consider  closing 


these  areas  to  HMS  fishermen  who 
interact  with  this  species. 

Comment  2:  NMFS  has  received 
several  comments  on  the  proposed 
pelagic  longline  time/area  closure  off 
the  mid-Atlantic  and  New  England 
coasts,  specifically  with  regard  to 
bycatch  and  safety,  including:  Since 
there  is  little  pelagic  longline  gear 
interaction  with  bluefin  tima  in  the 
southern  portion  of  the  proposed  closed 
area,  NMFS  should  move  the  southern 
boundary  to  39°  N  to  provide  additional 
fishing  opportunities  and  minimize 
safety  concerns  while  still  significantly 
reducing  dead  discards;  NMFS  should, 
in  accordance  with  NS  9,  achieve 
reduction  in  dead  discards  by  changing 
the  longline  target  catch  requirements; 
the  United  States  has  failed  to  comply 
with  ICCAT  recommendations  to 
develop  bluefin  tuna  discard  reduction 
measures;  NMFS  should  analyze  and 
implement  additional  restrictions,  such 
as  number  of  hooks  used,  soak  time,  and 
other  time/ area  closures  in  conjunction 
with  the  proposed  time/ area  closure,  in 
order  to  minimize  bycatch;  NMFS 
should  allow  longline  fishermen  to  fish 
with  other  allowed  gears  in  an  area 
closed  to  pelagic  longline  gear  without 
having  to  physically  remove  their 
pelagic  longline  spool  ft'om  the  vessel. 
NMFS  also  received  comment  that 
participants  of  each  category  should  be 
responsible  for  minimizing  discards 
and,  if  a  category  is  successful  in  doing 
so,  should  receive  any  resulting  catch 
quota  benefit.  There  were  also  requests 
that  NMFS  better  quantify  the  60 
percent  decrease  in  discards  associated 
with  the  proposed  time/area  closure. 

Response:  In  response  to  public 
comment  regarding  the  southern 
boundary  of  the  proposed  closure  area, 
NMFS  reanalyzed  the  logbook  data  used 
for  selection  of  the  preferred  alternative 
in  the  FMP  addendum.  These  new 
analyses  show  that  an  equivalent 
reduction  in  discards  can  be  achieved 
by  closing  a  smaller  area.  Through  this 
FMP,  NMFS  closes  a  1°  x  6°  block 
(21,600  square  nautical  miles),  fi-om  39° 
to  40°  N.  and  bom  68°  to  74°  W.,  for  the 
month  of  June,  to  pelagic  longline  gear. 
The  modification  of  the  closed  area 
should  mitigate  some  of  the  safety 
concerns.  This  smaller  area  also 
responds  to  concerns  raised  by  pelagic 
longline  fishermen  dming  the  comment 
period  about  the  safety  of  small  vessels 
crossing  the  Gulf  Stream.  NMFS  does 
plan  to  continue  to  analyze  the  impacts 
of  this  revised  time/area  closure  and  to 
investigate  the  potential  benefits  of 
other  measures.  NMFS'  analyses 
continue  to  indicate  that  there  is  no 
relationship  between  target  catch  and 
bluefin  tima  interaction  by  pelagic 


Federal  Register / Vol.  64,  No.  103 /Friday,  May  28,  1999 /Rules  and  Regulations  29119 


longline  gear.  NMFS  will  add  any 
additions  to  the  U.S.  landings  quota, 
resulting  from  unused  discard 
allowance,  to  the  total  U.S.  quota. 
NMFS  allows  fishermen  to  use  fishing 
gear  while  a  longline  is  on  board 
provided  the  longline  gear  is  secured. 

Comment  3:  NMFS  received 
numerous  comments  concerning  the  use 
of  time/area  closiu^s  for  the  pelagic 
longline  fishery.  A  range  of  conunents 
supported  the  proposed  Florida  Straits 
closure,  other  nursery  areas  such  as 
Charleston  Bump  and  areas  in  the  Gulf 
of  Mexico,  rotating  time/area  closures, 
and  a  year  round  ban  on  longline 
fishing.  Comments  also  opposed  any 
time/area  closiu^  that  would  have 
unpredictable  results  due  to 
redistributed  effort.  Specific  to  the 
proposed  area  in  the  Florida  Straits, 
NMFS  received  many  comments, 
including  those  of  pelagic  longline 
fishermen,  that  indicated  that  the 
proposed  area  is  too  small  to  have  the 
desired  conservation  effect  because 
fishermen  will  redistribute  effort  on  the 
fringe  of  that  closed  area.  Some 
commenters  foimd  the  proposed  closiu« 
discriminatory  because  it  only  targets 
vessels  in  a  particular  area. 

Response:  hx  response  to  comments 
indicating  the  ineffectiveness  of  the 
Florida  Straits  closiue,  as  well  as 
updated  analyses,  NMFS  defers  the 
implementation  of  a  time/area  closiu'e 
for  protection  of  small  swordfish  and 
billfish  until  a  later  date.  NMFS  is 
committed  to  reducing  bycatch  of 
undersized  swordfish  and  other 
bycatch.  Areas  being  analyzed  include 
areas  between  Charleston  Bump  south 
to  Key  West  and  areas  in  the  Gulf  of 
Mexico.  NMFS  has  scheduled  an 
advisory  panel  meeting  on  Jime  10  and 
11, 1999,  to  discuss  new  analyses 
related  to  larger  closed  areas  than  that 
proposed  in  the  draft  FMP.  Analyses 
will  also  be  conducted  with  respect  to 
redirected  pelagic  longline  effort  in 
other  areas,  and  the  effect  on  target 
species  and  bycatch.  NMFS  is  aware  of 
the  social  and  economic  impacts  a 
closure  may  have  on  fishing 
communities  and  will  consider  those 
impacts  when  analyzing  the 
alternatives.  AP  members  and  the  public 
will  have  an  opportunity  to  comment  on 
the  alternatives  before  NMFS  publishes 
a  proposed  rule,  by  Summer  1999. 
NMFS  agrees  that  rotating  time/area 
closures  could  reduce  bycatch  mortality 
of  imdersized  swordfish  if  NMFS  could 
identify  concentrations  of  undersized 
swordfish  or  bycatch  finfish  in  real 
time. 

Comment  4:  Implementation  of  a 
time/area  closiue  requires  100  percent 
coverage  with  a  vessel  monitoring 


system  or  100  percent  observer 


coverage 


i?espo/jse:  NMFS  agrees  that  VMS  and 
100  percent  observer  coverage  are  useful 
ways  to  enforce  time/area  closiues. 
nMfS  requires  all  pelagic  longline 
vessels'to  carry  an  operating  VMS, 
which  is  expected  to  reduce 
administrative  costs  of  enforcing  a  time/ 
area  closure  in  comparison  to  observer 
coverage. 

Comment  5:  NMFS  should  include  all 
gears  in  a  time/area  closiue  and  require 
VMS  on  all  vessels.  Another  commenter 
indicated  that  having  closures  to  all 
fishing  gears  is  contrary  to  the  objectives 
of  a  time/area  closure.  The  basis  for 
establishing  a  time/area  closiu«  is  to 
reduce  bycatch  mortality.  The 
development  of  fair  regulations  does  not 
imply  the  same  regulations  for  all 
fishing  sectors. 

Response:  Regarding  time/area 
closures,  NMFS  agrees  that  regulations 
do  not  have  to  be  the  same  across  all 
fishing  sectors  in  order  to  be  fair. 
Although  no-fishing-zones  might  be 
appropriate  if  both  the  commercial  and 
recreational  fishing  sectors  had  similar 
bycatch  mortality  impacts  on  a  stock, 
that  is  not  the  case  with  bycatch 
mortality  of  bluefin  tima  or  swordfish. 

Comment  6:  NMFS  has  failed  to 
provide  detail  on  the  viability  of 
establishing  other  closed  areas  to  protect 
juvenile  swordfish. 

Response:  NMFS  is  continuing  to 
conduct  analyses  on  closed  areas  to 
protect  small  swordfish  and  will 
provide  the  necessary  information  on 
potential  closed  areas  in  the  near  future. 

Comment  7:  NMFS  received  many 
comments,  supporting  or  opposing  the 
use  of  VMS  in  the  pelagic  longline 
fishery.  Some  commented  that  VMS 
presents  a  duplicate  information 
collection  (parallel  to  logbook  data 
collection).  Others  commented  that 
NMFS  should  provide  the  VMS  to 
vessel  owners  because  most  operations 
do  not  have  the  finances  for  initial 
purchase  of  the  units  (VMS  is 
economically  devastating)  and  NMFS 
should  pay  for  future  upgrades  to  the 
VMS. 

Response:  VMS  is  important  to  the 
enforcement  of  time/area  closures. 
NMFS  requires  VMS  for  all  pelagic 
longline  vessels  in  this  final  rule 
because  it  provides  near  real-time  and 
very  accurate  position  reports  which 
can  be  used  to  identify  fishing  activity 
in  a  closed  area.  This  accuracy  and 
timeliness  of  the  information  collection 
are  not  duplicative  to  the  logbook 
program  because  ciuxent  data  in 
logbooks  are  not  submitted  immediately 
to  NMFS.  Other  benefits  of  VMS,  in 
addition  to  enforcement  of  closed  areas. 


include  safety,  communication  with 
shoreside  contacts,  increased  access  to 
weather  data  for  fishermen,  and  the 
future  potential  for  real-time  catch  and 
bycatch  reporting  from  captains  and 
observers.  In  an  effort  to  minimize  costs 
to  fishermen,  NMFS  has  relaxed 
proposed  specifications  in  order  to 
approve  a  lower  cost  unit.  NMFS  will 
not  be  providing  VMS  hardware  or 
funding  communications  costs  for 
fishermen  in  the  pelagic  longline 
fishery.  NMFS  will  publish  a  Federal 
Register  notice  indicating  approved 
VMS  systems  for  the  HMS  pelagic 
longline  fishery.  Fishermen  should 
work  with  VMS  manufactiuing  and 
service  companies  to  determine  what 
other  expenses  they  may  accrue  in  the 
futiu-e.  NMFS  does  not  anticipate  that 
any  upgrades  will  be  needed. 

Comment  8:  Neither  the  draft  FMP 
nor  the  proposed  rule  identified  the 
VMS  requirement  as  being  subject  to 
Paperwork  Reduction  Act  requirements. 

Response:  NMFS  included  the 
information  collection  burden 
information  related  to  compliance  with 
the  proposed  measure  to  require  VMS  in 
the  proposed  rule  (64  FR  3154.  January 
20, 1999).  The  draft  FMP  did  not 
provide  information  collection  burdens 
for  proposed  measures. 

Comment  9:  Currently,  there  is  only 
one  certified  VMS  vendor,  which  means 
there  is  no  cost-controlling  mechanism 
to  protect  users  fit)m  monopoly  action 
by  the  vendor. 

Response:  NMFS  disagrees.  At  the 
time  die  comment  was  submitted,  there 
were  no  VMS  units  approved  yet  by 
NMFS  for  use  in  the  pelagic  longline 
fishery.  INMARSAT-C  had  been 
required  for  a  previous  pilot  program 
only.  NMFS  is  in  the  process  of 
approving  VMS  units  and 
communication  service  providers. 
NMFS  will  publish  a  notice  in  the 
Federal  Register  after  the  approval 
process  is  completed.  Fishermen  should 
contact  these  companies  to  determine 
which  unit  best  meets  their  needs.  All 
of  these  imits  comply  with  NMFS' 
regulatory  standards. 

Time/area  Closures  to  Protect  Sbaiics 

Comment  1:  NMFS  received  several 
comments  on  time/area  closures 
including  that  NMFS  should  close 
important  juvenile  and  subaduh  EFH 
areas  (such  as  breeding  and  nursery 
areas)  to  commercial  fishing  at  key 
times,  that  NMFS  shoidd  close  juvenile 
and  subadult  EFH  year  round  to 
directed  fishing  and  retention  of  shark 
bycatch,  that  NMFS  should  close 
juvenile  and  subadult  shark  EFH  at  least 
during  the  spring  pupping  season,  and 
that  NMFS  should  not  implement  any 
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time/area  closures  but  should  intensify 
cooperative  efforts  with  states  to  protect 
habitat. 

Response:  NMFS  agrees  that 
additional  management  measures  for 
important  juvenile  and  subadult  EFH 
areas  may  be  appropriate  to  facilitate 
rebuilding  of  LCS  and  prevent 
overfishing  of  pelagic  and  SCS. 
However,  numerous  final  actions  in  the 
HMS  FMP  should  meet  conservation 
goals.  Given  the  limited  number  of 
nursery  and  pupping  areas  in  Federal 
waters,  NMFS  will  continue  to  work 
with  Atlantic  and  Gulf  coastal  states  and 
regional  fishery  management  coimcils 
and  commissions  to  coordinate 
consistent  and  necessary  regulations  for 
sharks  in  state  and  Federal  waters. 

Comment  2:  NMFS  should  implement 
a  time/area  closure  from  January  1 
through  March  15  between  Diamond 
and  C^pe  Lookout  Shoals  for  one  season 
and  then  assess  its  effectiveness  in 
protecting  juvenile  and  subadult 
sandbar  and  dusky  sharks,  reducing 
waste,  and  easing  enforcement. 

Response:  As  stated  in  the  HMS  FMP, 
NMFS  did  consider  a  time/area  closure 
for  sandbar  and  dusky  shark  juvenile 
and  subadult  wintering  EFH  off  Cape 
Hatteras,  NC,  which  closely  coincides 
with  the  area  suggested.  NMFS  did  not 
implement  such  a  closure  because  the 
State  of  North  Carolina's  proclamation 
prohibiting  commercial  retention  of  all 
sharks  is  expected  to  eliminate  the 
juvenile  sandbar  and  dusky  shark 
winter  fishery,  thereby  addressing 
effectively  the  need  to  protect  juveniles 
in  this  area.  However,  additional 
management  measures  may  be  necessary 
in  the  futiue  and  NMFS  may  consider 
time  and/or  area  closiues  at  that  time. 
Comment  3:  NMFS  should  close  the 
juvenile  and  subadult  wintering  EFH  off 
North  Carolina  to  directed  shark  fishing 
and  retention  of  all  shark  bycatch. 

Response:  NMFS  disagrees  for  the 
reasons  stated  above. 

Comment  4:  Coimting  dead  discards 
against  quotas  is  not  a  substitute  for 
reducing  shark  bycatch  and  NMFS 
should  consider  additional  management 
measures  to  reduce  bycatch  and  bycatch 
mortality  of  sharks. 

Response:  NMFS  agrees  and  does  not 
intend  this  final  action  to  substitute  for 
other  measures.  Several  final  actions 
will  affect  bycatch  and  bycatch 
mortality  rates  of  sharks  in  other  HMS 
fisheries  as  well  as  bycatch  and  bycatch 
rates  of  other  species  in  shark  fisheries. 
NMFS  is  not  implementing  time/area 
closures  of  juvenile  and  subadult  EFH 
because  few  areas  are  within -NMFS' 
jurisdiction  and  because  NMFS  believes 
that  the  combination  of  final  actions  in 
the  HMS  FMP  will  reduce  effective 


fishing  mortality  sufficiently  to  allow 
rebuilding.  However,  NMFS  intends  to 
continue  working  with  regional 
councils,  states,  and  commissions  to 
address  bycatch  of  sharks  in  other 
fisheries  and  to  increase  observer  _ 
coverage  in  directed  shark  fisheries, 
particularly  the  southeast  shark  drift 
gillnet  fishery,  to  determine  bycatch  and 
bycatch  mortality  of  other  species  in 
shark  fisheries.  NMFS  may  consider 
additional  management  measiues, 
including  time/area  closures,  to  reduce 
bycatch  and  bycatch  mortality  in  shark 
fisheries  and  in  other  fisheries  in  the 
future. 

Safety  of  Human  Life  at  Sea 

Comment  1:  A  geographically  narrow 
closure  area,  such  as  the  proposed 
Florida  Straits  closure,  may  entice  small 
vessels  to  over-extend  their  range  to  fish 
along  the  fringes  of  the  closed  area,  in 
order  to  avoid  incurring  costs  of  re- 
locating their  home  ports.  Time/area 
closures,  in  general,  involve  a  safety  risk 
as  fishermen  may  travel  farther  from 
shore  in  order  to  fish. 

Response:  NMFS  recognizes  the  safety 
implications  of  time/area  closures  and 
seeks  to  minimize  these  risks  to  the 
extent  practicable.  However,  NMFS 
reminds  all  vessel  operators  to  maintain 
caution  when  imdertaking  all  fishing 
activities.  NMFS  is  implementing  a 
VMS  requirement,  which  may  mitigate 
some  of  the  safety  risk.  Further,  NMFS 
is  not  finalizing  the  proposal  to  close 
the  Florida  Straits,  but  will  continue 
analyzing  closiure  boimdaries  to  develop 
effective  measiues  and  to  discourage  re- 
distribution of  effort  around  the  fringes 
of  the  closed  area. 

Comment  2:  NMFS  needs  to  work 
with  the  National  Weather  Service  to 
increase  the  number  of  nearshore  and 
offshore  weather  reporting  buoys  to 
support  more  accurate  weather 
forecasting  for  fishermen. 

Response:  NMFS  will  forward  this 
comment  to  the  National  Weather 
Service. 

Comment  3:  Restrictive  ICCAT  quotas 
encourage  unsafe  derby  fishing 
conditions;  individual  transferable 
quotas  (ITQs)  may  be  a  practical 
solution  for  some  HMS  fisheries. 

Response:  Under  the  authority  of  the 
Magnuson-Stevens  Act,  NMFS  may  not 
implement  ITQs  until  October  1,  2000. 
NMFS  may  consider  ITQs  for  HMS 
fisheries  after  that  time. 

Comment  4:  Filling  out  logbooks 
within  24  hours  of  hauling  a  set  may  be 
dangerous  because  it  takes  away  from 
the  time  fishermen  would  normally  be 
getting  rest  or  making  repairs  to 
equipment.  Longline  logbook 
requirements  are  far  ahead  of  any  other 


group  and  further  measures  are 
pimitive. 

Response:  NMFS  has  received 
comments  indicating  that  there  are 
practicality  and  safety  issues  associated 
with  this  proposed  requirement,  which 
was  suggested  for  improved 
enforceability  and  acctiracy.  The 
operators  indicate  that  they  complete 
their  own  captain's  books  shortly 
following  each  set.  and  use  these  data 
when  completing  their  logbooks.  In 
response  to  concerns  about  safety  at  sea, 
the  final  action  has  been  modified  to 
require  that  logbooks  be  completed 
within  48  hours  of  hauling  a  set  and 
before  offloading  the  fish.  NMFS  finds 
logbook  data  very  useful  and  the  ability 
to  inspect  up-to-date  logbooks  is  a 
necessary  action  for  enforcement  agents. 

Essential  Fish  Habitat 

Comment  1:  It  is  good  that  NMFS 
realizes  more  research  needs  to  be  done 
regarding  EFH.  NMFS  should  avoid  the 
temptation  of  rushing  toward 
assumptions  prior  to  the  availability  of 
scientific  information  throughout  the 
entire  range  of  Atlantic  HMS. 

Response:  NMFS  agrees.  The  EFH 
portions  of  the  FMP  are  based  on  an 
assessment  of  the  currently  available 
information  from  published  and 
unpublished  fishery-dependent  and 
fishery-independent  data  (including  tag- 
recapture  information],  compilations  of 
information  from  international 
management  bodies,  commercial  and 
recreational  fishermen,  fishery  observer 
data  and  knowledge  of  recognized 
exi>erts.  The  current  descriptions  and 
identifications  of  EFH  for  HMS  meet  the 
standards  of  the  regulations.  NMFS  is 
committed  to  periodic  review  of  the 
available  information  and  will  revise  the 
EFH  sections  of  the  FMP  when 
sufficient  new  information  is  available. 

Comment  2:  NMFS  should  expand  the 
assessment  of  EFH  to  include  an 
evaluation  of  impacts  of  EFH  by 
fisheries  other  than  those  targeted  by  the 
HMS  fishermen. 

Response:  NMFS  agrees.  At  the  time 
the  FMP  was  prepared,  spatial 
information  on  the  distribution  of 
various  fisheries,  HMS,  other  Federal  or 
state  fisheries  was  not  accessible.  This 
has  been  identified  as  a  high  priority 
project  for  NMFS. 

Comment  3:  NMFS  should  designate 
sargassum  as  EFH  for  HMS  and 
immediate  regulatory  action  should  be 
taken  to  protect  sargassiun  from  HMS 
fishing  gears  and  practices,  as  well  as 
other  fishing  and  non-fishing  activities 
until  a  complete  and  thorough  study  of 
the  impact  of  removing  this  EFH  is 
studied  and  reviewed. 
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Response:  As  a  result  of  the  input 
from  the  APs,  sargassum  has  been 
identified  as  an  important  biological 
component  and  an  integral  part  of  EFH 
for  many  of  the  HMS.  Although  many 
HMS  frequently  co-occiu-  with 
sargassum,  the  degree  to  which 
sargassum  is  utilized  by  HMS  and  its 
exact  role  relative  to  HMS  production 
has  not  been  clearly  docimiented  in  the 
scientific  literature  and  is  a  matter  of 
cxurent  research.  A  phase-out  of 
sargassum  harvesting  is  currently 
proposed  under  the  jurisdiction  of  the 
SAFMC. 

Comment  4:  NMFS  should  consider 
monitoring  plankton  and  seaweed  as 
part  of  the  rebuilding  plans  for  HMS. 

Response:  NMFS  agrees  that  an 
ecosystem  approach  is  important  when 
managing,  and  particularly  when 
rebuilding,  fisheries.  Essential  Fish 
Habitat  regulations  require  that  NMFS 
and  the  Coimcils  take  an  ecosystem 
approach  in  identifying  and  conserving 
habitats  that  are  considered  essential  to 
managed  fisheries. 

Comment  5:  The  HMS  FMP  and 
Billfish  Amendment  do  not  present  a 
procedural  framework  for  the  process  of 
review  and  mitigation  of  fishing  and 
non-fishing  threats  to  EFH. 

Response:  In  accordance  with  the  EFH 
regulations,  NMFS  is  estabUshing 
streamlined  procediu^s  to  incorporate 
EFH  concerns  into  existing 
environmental  reviews.  Consultations 
on  actions  that  may  adversely  affect 
HMS  or  Billfish  EFH  will  be  conducted 
at  the  regional  level,  as  appropriate. 
Comment  6:  One  comment  offered 
specific  changes  to  the  broad 
descriptions  of  ecological  threats 
associated  with  oil  and  gas  production 
based  on  a  more  narrow  range  of 
industry  activities. 

Response:  The  statements  in  the  FMP 
regarding  the  ecological  threats  and 
conservation  measures  related  to 
offshore  oil  and  gas  operations  are 
meant  to  be  broad  and  all- 
encompassing,  and  not  site  specific. 
Through  the  consultation  process 
established  imder  the  EFH  regulations, 
NMFS  will  consider  the  potential 
impacts  on  HMS  EFH  from  proposed  oil 
and  gas  activities,  and  any  mitigating 
(e.g.,  regulatory)  measures  already  in 
place,  as  well  as  their  adequacy  in 
protecting  and  conserving  HMS  EFH,  on 
a  case-by-case  basis. 

Comment  7:  The  habitat  section 
should  be  updated  with  more  current 
information. 

Response:  Recent  publications  were 
used  in  preparing  the  habitat  section. 
Also,  an  effort  was  made  to  use 
publications  that  covered  broad 
geographic  areas  in  a  similar,  or 


consistent,  manner  so  that  throughout 
the  various  regions  the  same  parameters 
could  be  described  and  compared.  The 
habitat  sections  vdll  be  updated  as  new 
material  becomes  available  through  the 
SAFE  Report  and  framework  revisions, 
and  EFH  amendments  to  the  FMP  will 
be  prepared  if  the  information  warrants. 
Comment  8:  The  draft  amendment  to 
the  Billfish  FKff  lacks  an  in-depth 
discussion  of  mitigating  fishing  impacts 
on  EFH. 

Response:  The  EFH  interim  final  rule 
requires  that  FMPs  contain  an 
assessment  of  adverse  impacts  from  the 
fishing  gears  that  are  used  in  EFH  and 
that  Councils  act  to  minimize  adverse 
impacts  to  EFH  to  the  extent  practicable. 
Alfiiough  limited  in  scope,  the  best 
available  scientific  information  on  the 
impacts  of  HMS  fishing  gears  and 
practices  to  habitat  is  included  and 
discussed  in  the  Atlantic  billfish  FMP 
amendment  and  the  HMS  FMP.  The 
lack  of  information  is  noted  in  the 
research  and  information  needs  section. 
As  additional  information  becomes 
available  it  will  be  incorporated  in 
futiue  amendments. 

Comment  9:  Due  to  the  highly 
migratory  nature  of  these  species  and 
NMFS'  definition  that  "Essential  fish 
habitat  means  those  waters  and 
substrates  necessary  to  fish  for 
spawning,  breeding,  feeding,  or  growth 
to  matiuity",  nearly  everywhere  the  fish 
can  be  found  could  be  considered 
"essential".  With  many  EFH  areas 
outside  the  U.S.  EEZ,  the  abihty  to 
implement  any  meaningful  habitat 
protection  specifically  for  Atlantic 
billfish  is  limited. 

Response:  NMFS  agrees  that  the 
ability  to  directly  effect  conservation  of 
the  habitats  of  billfish  and  other  HMS 
may  be  somewhat  limited  because  much 
of  Aeir  range  lies  outside  of  US  waters. 
The  EFH  regulations  are  clear  that  EFH 
can  only  be  designated  within  the  US 
EEZ,  but  they  do  allow  for  the 
identification  of  other  important 
habitats  outside  the  U.S.  EEZ.  The  EFH 
regulations  encoxuage  NMFS  to  engage 
in  consultations,  through  the 
appropriate  channels,  that  can  further 
the  conservation  and  enhancement  of 
the  key  habitats  outside  the  control  of 
the  United  States.  When  activities  are 
identified  that  are  degrading  the  habitat 
of  billfish,  consultations  will  be 
initiated  through  agencies  such  as  the 
State  Department  or  international 
fishery  management  bodies,  e.g.,  ICCAT 
or  FAO. 

Permitting.  Reporting,  and  Monitoring 

Comment  1:  NMFS  should  require  a 
recreational  HMS  vessel  permit. 


Response:  NMFS  currently  requires  a 
permit  for  recreational  tima  vessels,  but 
not  for  private  vessels  fishing  for  sharks, 
swordfish  or  billfish.  However,  many  of 
these  private  vessels  participate  in  HMS 
tournaments,  which  are  required  to 
register  with  NMFS.  and  all  charter 
boats  are  required  to  obtain  a  permit  in 
order  to  fish  for  HMS.  The  social  and 
economic  costs  of  requiring  an  HMS 
permit  for  all  recreational  vessels 
exceed  the  benefits  at  this  time.  While 
recreational  vessel  permits,  such  as 
those  for  Atlantic  tunas,  can  be  useful 
in  determining  the  universe  of  potential 
participants,  in  the  case  of  billfish  and 
swordfish,  encounters  are  so  rare 
relative  to  effort  expended,  a  specific 
permit  may  not  be  applicable  to  this 
type  of  fishery.  A  recreational  vessel 
permit,  e.g.,  a  permit  for  all  HMS 
recreational  fisheries,  is  included  in  the 
homework  provisions  for  hxtaie 
consideration. 

Comment  2:  NMFS  shoidd  require  the 
use  of  a  landing  tag  for  recreational 
HMS  fisheries. 

Response:  A  pilot  program 
implemented  through  state-federal 
cooperation  has  been  in  place  for  two 
years  in  North  Carolina  to  test  the  use 
of  tags  for  monitoring  the  recreational 
fishery  for  Atlantic  bluefin  tima. 
Requiring  fish  to  be  tagged  may  be  a 
feasible  alternative  that  could  help 
identify  the  imiverse  of  billfish  and 
swordfish  anglers,  since  anyone  who 
might  potentially  land  a  billfish  or 
swordfish  would  obtain  a  tag.  Further 
research  could  shed  light  on  the 
possibility  of  designing  a  viable 
mechanism  can  be  implemented  to 
identify  specific  user-groups.  A 
universal  HMS  recreational  landing  tag 
program  would  require  further 
consideration  of  self-reporting  systems, 
pro-am  design  and  logistics,  as  well  as 
obtaining  specific  public  comment  on 
how  best  to  implement  an  effective  tag 
program.  This  monitoring  tool  is 
included  as  a  framework  provision 
because  a  landing  tag  system  merits 
further  consideration.  AP  members 
noted  that  landings  tags  may  assist  in 
identification  of  the  universe  of  Atlantic 
HMS  anglers. 

Comment  3:  NMFS  violates  the 
Magnuson-Stevens  Act  by  not  making  a 
reasonable  effort  to  quantify  the  niunber 
of  vessels,  effort,  catches,  landings, 
bycatch,  and/or  trends  of  landings  for 
the  recreational  or  charter  fishing 
sectors  in  HMS  fisheries. 

Response:  The  HMS  FMP  and  the 
Atlantic  billfish  FMP  amendment 
provide  all  available  informatioa  on  the 
commercial  and  recreational  HMS 
fisheries,  including:  estimates  of  the 
number  of  recreational  vessels  involved. 
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the  type  and  quantity  of  fishing  gear 
used,  the  species  of  fish  involved  and 
their  location,  actual  and  potential 
revenues  from  the  fishery.  NMFS  has 
quantified,  to  the  extent  practicable,  the 
trends  in  landings  of  billfish  and  other 
HMS  by  the  recreational  sector. 
Information  on  the  niunber  of  private 
boats  and  charter  boats  is  more 
problematic,  as  noted  in  the  FMP 
amendment,  and  is  part  of  the  rationale 
for  requiring  logbooks  and  permits, 
voluntary  observers  for  charter- 
headboats,  and  notification  and 
reporting  for  all  billfish  toiunaments.  In 
this  final  rule,  NMFS  establishes  a 
niunber  of  measiues  that  will  improve 
estimates  of  recreational  statistics, 
including  mandatory  permitting  and 
logbook  reporting  for  charter/headboats, 
observer  coverage,  and  tournament 
reporting.  Additional  measures  that  can 
be  utilized  to  further  improve 
monitoring  of  the  recreational,  charter 
and  commercial  fishing  sectors  are 
included  in  the  framework  section  of 
the  HMS  FMP  and  Atlantic  billfish  FMP 
amendment. 

Comment  4:  NMFS  should  not  require 
mandatory  permits  and  logbooks  for 
charter  boats. 

Response:  NMFS  disagrees.  The  1997 
ICCAT  recommendation  requires 
improvemennn  monitoring,  data 
collection,  aiiO  reporting  from  all 
fisheries  that  encounter  Atlantic  billfish. 
These  management  measures  provide 
catch  and  effort  data  for  billfish  that  are 
ciurently  not  well  quantified. 
Furthermore,  NMFS  seeks  to  improve 
data  collection  in  the  recreational 
sectors  of  all  HMS  fisheries. 

Comment  5:  NMFS  should  not  require 
observers  on  charter  boats.  This  measure 
is  impractical,  violates  the  privacy  of 
recreational  anglers,  will  deter  business, 
result  in  cancellation  of  trips,  and  will 
have  a  negative  economic  impact  on  the 
charter  fleet  and  associated  industries. 
NMFS  should  just  place  observers  on 
the  dock  for  inspections  when  boats 
come  back- to  shore.  Monitoring  of  the 
charter  fleet  by  NMFS  is  imnecessary, 
since  anglers  release  most  HMS  that  are 
caught.  Any  federal  funds  spent  on 
observers  should  be  used  to  expand 
monitoring  of  the  commercial  pelagic 
longline  fleet. 

Response:  The  final  FMP  establishes  a 
volimtary  observer  program  for  charter 
and  headboats,  which  will  minimize  the 
negative  economic  impact.  Observers 
are  a  necessary  component  of  fishery 
management  to  determine  the  accuracy 
of  the  data  collected  form  logbooks,  and 
will  enable  NMFS  to  direcdy  observe 
recreational  catch,  hookup  and  release 
rates,  the  condition  of  released  fish,  and 
the  species  and  size  composition  of  the 


catch.  This  type  of  information  cannot 
be  obtained  solely  by  dockside  or 
telephone  interviews.  If  statistically 
meaningful  samples  cannot  be  obtained, 
a  mandatory  program  may  be 
implemented  in  the  futiue. 

Comment  6:  The  HMS  tournament 
reporting  form,  currently  used  by  NMFS 
for  billfish,  is  difficult  to  use  for 
reporting  effort  and  other  required 
information. 

Response:  NMFS  has  received 
numerous  comments  suggesting  that  the 
HMS  toiunament  reporting  form  should 
be  revised.  NMFS  may  consider  holding 
joint  workshops  with  NMFS  scientists, 
representatives  of  fishing  organizations, 
and  interested  members  of  the  public  to 
discuss  the  best  format  for  acciuate  data 
reporting. 

Comment  7:  Many  charter/headboat 
vessels  targeting  HMS  already  carry  a 
permit  and  complete  a  logbook  under 
programs  for  other  fisheries. 

Response:  NMFS  is  requiring  that  all 
HMS  charter/headboat  owners  that  fish 
for  HMS  obtain  an  HMS  permit,  in  order 
for  NMFS  to  identify  the  universe  of 
charter/headboats  targeting  HMS. 
However,  NMFS  does  not  intend  to 
duplicate  any  reporting  requirements 
and  will  therefore  allow  charter/ 
headboat  owners  to  submit  logbooks  to 
NMFS  as  they  have  in  the  past, 
consistent  with  other  charter  permit 
conditions.  NMFS  will  send  logbook 
forms  to  charter/headboat  owners  who 
do  not  ciuxently  submit  logbooks. 

Comment  8:  NMFS  shomd  increase 
observer  coverage  of  the  longline 
fishery;  U.S.  has  failed  to  comply  with 
ICCAT  recommendations  for  minimum 
observer  coverage. 

Response:  NMFS  continues  to  strive 
for  a  goal  of  5  percent  observer  coverage 
in  the  pelagic  longline  fishery,  under  a 
stratified  sampling  scheme.  This  level  of 
coverage  is  required  imder  the  ICCAT 
recommendation  for  yellowfin  and 
bigeye  timas,  and  under  the  NMFS 
Biological  Opinion  to  monitor  takes  of 
endangered  species. 

Comment  9:  NMFS  should  not 
increase  the  number  of  reporting 
requirements  unless  NMFS  can  analyze 
all  the  information  that  is  collected. 

Response:  NMFS  increases  reporting 
requirements  in  order  to  collect  more 
accurate  data  on  all  sectors  of  HMS 
fisheries,  in  support  of  rebuilding 
programs. 

Comment  10:  The  Large  Pelagic 
Survey  (LPS)  is  not  adequate  to  monitor 
catch  of  HMS. 

Response:  NMFS  disagrees.  The  LPS 
is  a  statistical  survey  designed  to 
estimate  catches  of  bluefin  tuna,  which 
is  used  both  for  in-season  monitoring  as 
well  as  year-end  estimates  of  catch. 


Although  it  was  designed  for  bluefin, 
the  LPS  collects  information  on  other 
HMS  at  certain  times  and  in  certain 
areas.  The  MRFSS  is  a  separate 
statistical  survey  designed  to  provide 
regioneil  and  state-wide  estimates  of 
recreational  catch  for  the  entire 
spectrum  of  marine  fish  species.  Though 
not  designed  to  account  for  the  unique 
characteristics  of  HMS  fisheries,  the 
Marine  Recreational  Fishing  Statistics 
Siuvey  (MRFSS)  does  collect 
information  on  these  species.  In  1997, 
NMFS  instituted  a  mandatory 
Automated  Catch  Reporting  System 
(ACRS)  to  supplement  monitoring  of  the 
recreational  bluefin  tima  fishery.  The 
LPS  is  conducted  simultaneously  in 
order  to  provide  a  measure  of 
comparison  for  the  reported  catch 
estimates.  All  recreational  vessels  are 
required  to  participate  in  both  the  call- 
in  reporting  and  survey  programs. 
NMFS  is  also  committed  to  working 
with  the  states  to  develop  more  effective 
partnerships  for  monitoring  the 
recreational  bluefin  t\ma  fishery.  As  part 
of  a  pilot  program  launched  in  1998, 
over  20  reporting  stations  have  been 
established  in  North  Carolina,  and 
vessels  landing  recreationally  caught 
bluefin  are  required  to  fill  out  a  catch 
reporting  card  for  each  bluefin  retained. 
This  program,  coordinated  by  NMFS  in 
cooperation  with  the  North  Carolina 
Division  of  Marine  Fisheries,  was 
continued  in  1999.  Other  mid- Atlantic 
states,  including  Maryland  and  New 
Jersey,  have  demonstrated  an  interest  in 
establishing  similar  programs.  NMFS 
maintains  that  a  successful  tagging 
program  depends  upon  effective  state- 
federal  coordination  that  takes  into 
account  regional  differences  in  the 
fishery,  as  well  as  cooperation  with  the 
recreational  industry. 

NMFS  maintains  the  current  system 
of  recreational  catch  monitoring  for 
HMS,  including  the  LPS,  MRFSS, 
ACRS,  and  cooperative  state  tagging 
programs,  combined  with  the  measures 
implemented  in  this  FMP  and  the 
Amendment  to  the  Billfish  FMP  (charter 
boat  logbooks,  mandatory  toiunament 
registrations  and  reporting),  are 
sufficient  to  monitor  recreational  catch 
of  HMS.  NMFS  is  committed  to 
improving  catch  monitoring  in  both  the 
recreational  and  commercial  fisheries 
for  HMS,  and  will  work  with  fishery 
participants,  the  APs,  the  Councils,  the 
States,  and  other  interest  parties  toward 
this  goal. 

Regulatory  Flexibility  Analysis 

Comment  1:  The  alternatives 
proposed  in  the  draft  FMP  will  have  a 
disproportionate  impact  on  pelagic 
longline  fishermen  and  the  analyses 
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contained  in  the  IRFA  and  the  draft 
HMS  FMP  do  not  seriously  consider  the 
many  options  to  economic  devastation 
that  the  pelagic  longline  industry  has 
presented  in  the  HMS  AP  process  and 
in  other  submissions  in  recent  years. 
Both  the  Regulatory  Flexibility  Act  and 
NS  8  require  NMFS  to  work  diligently 
to  develop  alternatives  that  could 
permit  rebuilding  while  moderating  the 
economic  impact  of  such  conservation 
measures. 

Response:  NMFS  agrees  that  many  of 
the  final  actions  will  have  a  significant 
economic  impact  on  all  HMS  fishermen, 
including  pelagic  longline  fishermen. 
However,  NMFS  disagrees  that  it  has 
not  seriously  considered  the  many 
options  presented  in  the  HMS  AP 
process  or  in  other  submissions.  NMFS 
considered  all  of  the  alternatives 
presented,  has  considered  additional 
alternatives,  and  has  performed 
numerous  analyses  on  logbook  and 
observer  data  in  an  attempt  to  minimize 
economic  impacts  to  the  extent 
practicable  on  HMS  fishermen, 
including  the  pelagic  longline 
fishermen.  Often  times,  these  analyses 
indicated  to  NMFS  a  more  effective 
method  of  accomplishing  a  particular 
goal  while  still  minimizing  economic 
impacts  to  the  extent  practicable.  In  all 
cases,  NMFS  ensures  that  the  public  has 
a  chance  to  participate  in  the  final 
rulemaking  process.  NMFS  believes  that 
the  final  actions  will  achieve  the 
rebuilding  goals  of  the  Magnuson- 
Stevens  Act  while  also  minimizing  the 
economic  impacts  to  the  extent 
practicable. 

Comment  2:  It  is  not  appropriate  for 
NMFS  to  consider  employment  as  a  cost 
which  lowers  the  net  economic  benefit. 

Response:  NMFS  realizes  that 
employment  is  considered  a  benefit  for 
the  employee,  but  this  is  not  the 
definition  of  net  economic  benefit.  Net 
economic  benefit  is  the  difference 
between  the  benefits  and  costs  to  the 
owner  of  a  vessel.  Thus,  because  the 
owner  pays  the  wages  of  the  employees, 
labor  must  be  considered  a  cost  to  the 
owner. 

Comment  3:  The  FMP  fails  to  include 
an  analysis  of  the  cost  of  overfishing 
and  depletion  of  the  fishery  resources. 

Response:  NMFS  disagrees.  Although 
a  quantitative  analysis  of  the  cost  of 
overfishing  was  not  performed,  NMFS 
provided  numerous  discussions  and 
qualitative  analyses  of  the  costs  of 
overfishing  and  depletion  of  the  fishery 
resources.  Throughout  the  FMP  NMFS 
discusses  the  benefits  to  fishermen  in 
the  long-term  as  the  stocks  rebuild  and 
how  the  costs  of  fishing  will  continue  to 
increase  and  the  benefit  to  the  nation 
will  continue  to  decrease  if  HMS  stocks 


remain  overfished.  In  addition,  NMFS 
repeatedly  states  that  in  the  long-term, 
the  economic  impacts  endured  now  will 
be  less  than  the  economic  impacts 
endured  if  HMS  fisheries  continue  to 
decline  and  the  species  become 
commercially  extinct. 

Comment  4:  Pelagic  longline  fishing 
should  be  profitable  because  it  is  so 
diverse.  However,  the  draft  FMP 
concludes  that  the  average  annual 
payout  to  a  vessel  owner  is  only 
$53,064.  This  small  payout  is  due  to 
years  of  cumulative  impacts  of  ever 
more  stringent  fishery  management 
measures,  the  impact  of  foreign 
competition,  market  gluts,  and  disparate 
levels  of  domestic  versus  international 
regulation  of  pelagic  longline  fishing. 
The  management  measiires  proposed  in 
the  draft  FMP  will  put  much  of  the 
pelagic  longline  fleet  out  of  business.    - 

Response:  NMFS  agrees  that  the 
cumulative  impact  of  the  final  actions  in 
this  FMP  may  put  many  pelagic  and 
bottom  longline  fishermen  out  of 
business.  However,  NMFS  believes  that 
the  many  final  actions  implemented  in 
this  FMP  both  rebuild  overfished  fish 
stocks  and  minimize  the  economic 
impacts  to  the  extent  practicable.  In  the 
long  term,  the  actions  in  the  FMP  will 
build  sustainable  stocks  that  are 
economically  viable.  At  present,  many 
of  these  stocks  are  not  at  economically 
viable  levels.  This  is  evident  in  the 
small  profits  currently  available  to  the 
pelagic  longline  fleet. 

Comment  5:  Requiring  pelagic 
longline  vessels  to  purchase,  operate, 
and  maintain  a  VMS  is  unfair;  the  VMS 
requirement  will  be  economically 
devastating;  the  fixed  costs  of  a  VMS 
system  fall  disproportionately  on 
smaller  vessels;  NMFS  should  not  force 
the  entire  longline  fleet  to  pay  for  VMS 
when  only  20  vessels  fished  in  the 
Straits  of  Florida  proposed  closure. 

Response:  Although  the  initial  cost  of 
a  VMS  could  be  expensive  ($1,800  to 
$5,000),  NMFS  feels  the  benefits 
obtained  bom  such  a  system  justify  the 
costs.  Direct  benefits  to  fishermen 
include:  the  ability  to  delay  offloading 
during  a  closure  thus  obtaining  a  better 
price  and  allowing  pelagic  longline 
fishermen  to  travel  to  and  from  the 
south  Atlantic  through  the  north 
Atlantic  after  the  closure;  the  ability  to 
travel  across  a  closed  area;  additional 
safety  to  vessel  operators  by  enabling 
the  Coast  Guard  to  accurately  find  a 
vessel  in  case  of  an  emergency;  and  in 
the  future,  a  VMS  may  allow  fishermen 
to  transmit  electronic  logbooks  thus 
decreasing  the  time  taken  to  fill  out  the 
current  logbooks  and  improving  fleet- 
wide  monitoring  and  predictions  of 
closures.  A  VMS  also  allows  for 


effective  enforcement  of  time/area 
closures,  thus  helping  to  rebuild  the 
stock.  This  FMP  only  implements  one 
time/area  closure,  however  NMFS 
believes  time/area  closures  are  an 
effective  method  of  reducing  bycatch 
and  can  contribute  to  rebuilding.  NMFS 
intends  to  implement  additional  time/ 
area  closures  in  the  future.  VMS  will  be 
important  in  enforcing  these  time/area 
closures. 

Comment  6:  The  proposed  Florida 
Straits  closure  will  disproportionately 
impact  the  smallest  and  most 
economically  vulnerable  vessels  in  the 
fleet.  The  narrow  targeting  of  the 
devastating  economic  impact  on  a 
handful  of  fishermen  and  fishing 
communities  on  Florida's  East  Coast  is 
illegal  and  discriminatory.  The 
contribution  to  rebuilding  via  reduction 
of  dead  discards  wiU  not  be  as  great  as 
the  economic  impacts  on  this  small 
group  of  fishermen  and  will  not  be 
effective  overall.  A  more  productive 
approach  would  be  to  close  larger  areas 
for  a  shorter  period  of  time.  Such  an 
approach  would  limit,  if  not  preclude, 
the  potential  for  redistribution  of  effort, 
while  spreading  the  economic  cost  of 
rebuilding  across  a  broader  cross-section 
of  the  pelagic  longline  fleet. 

Response:  NMFS  agrees  that  the 
proposed  Florida  Straits  time/area 
closure  may  not  be  as  effective  as  a 
larger  time/area  closure.  However, 
NMFS  does  not  agree  that  the  proposed 
time/area  closure  discriminated  against 
a  handful  of  fishermen.  The  proposed 
time/area  closure  was  designed  to 
reduce  the  bycatch  and  rebuild  the 
swordfish  stocks,  as  required  by  the 
Magnuson-Stevens  Act.  NMFS  did  not 
propose  a  larger  area  in  an  attempt  to 
mitigate  the  potential  negative  economic 
impacts  of  time/area  closiues  on  pelagic 
longline  fishermen.  However,  the 
majority  of  commenters  felt  that  while 
a  time/area  closure  is  necessary,  the  one 
proposed  would  not  be  effective.  Thus, 
in  this  FMP  NMFS  is  not  implementing 
the  proposed  Florida  Straits  time/area 
closure.  Instead,  NMFS  will  re-examine 
all  the  data  presented  both  before  and 
during  the  comment  period  and  re- 
analyze the  data.  A  more  effective,  and 
probably  larger,  time/area  closure  will 
be  proposed  shortly  after  the 
implementation  of  this  FMP. 

Comment  7:  If  NMFS  decides  to 
impose  such  strict  regulations  on 
pelagic  longline  fishermen,  NMFS 
should  develop  a  buyback  program;  the 
possibility  of  a  buyback  should  not  be 
linked  to  other  conservation  methods. 

Response:  NMFS  agrees  that  a 
buyback  program  mi^t  offset  some  of 
the  economic  hardships  felt  by  HMS 
fishermen.  Under  section  312  (b)  of  the 
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Magnuson-Stevens  Act,  NMFS  may 
implement  a  fishing  capacity  reduction 
program,  such  as  a  vessel  or  permit 
buyback,  only  once  limited  access  has 
been  implemented  for  the  fishery. 
NMFS  may  consider  a  buyback  program 
for  commercial  fishermen  in  the  shark, 
swordfish,  and  txma  longline  fisheries 
once  limited  access  is  implemented  and 
funding  is  available. 

Comment  8:  NMFS'  threshold  of  50- 
percent  reduction  in  gross  revenues  for 
a  vessel  to  cease  fishing  operations  lacks 
validity  for  the  pelagic  longline  fishery. 
This  fishery  has  already  been 
economically  decimated  by  successive 
rounds  of  reg\Uations.  A  20-percent 
reduction  would  be  a  more  valid 
threshold. 

Response:  NMFS  disagrees  that  the 
50-percent  reduction  lacks  validity. 
Based  on  information  received  during 
past  conmient  periods,  NMFS  has 
determined  that  many  fishermen  remain 
in  the  fishery  long  after  their  gross 
revenues  have  been  reduced  by  over  50 
percent.  While  some  fishermen  may 
cease  operations  after  20  percent, 
information  presented  to  NMFS  does 
not  support  this  threshold  for  ceasing 
fishing  operations  for  the  majority  of 
participants. 

Comment  9:  The  average  annual 
earnings  in  the  IRFA  are  overestimates. 
The  actual  economic  situation  is  worse 
than  NMFS  is  describing. 

Response:  As  discussed  in  the  IRFA, 
NMFS  realizes  the  need  for  additional 
economic  data  for  all  HMS  fishermen. 
NMFS  has  used  the  best  available 
information  and  intends  to  work  with 
the  AP  to  develop  a  mandatory 
submission  of  economic  information. 
There  is  nothing  to  preclude  any  small 
business  fi-om  providing  volimtarily  and 
on  its  own  initiative  any  cost  data  to 
NMFS  for  consideration  in  preparing  an 
IRFA  or  FRFA.  However,  no  such  data 
have  been  forthcoming  during  the  entire 
process  of  FMP  development. 

Comment  10:  The  fact  that  the  draft 
FMP's  preferred  alternatives  will  most 
likely  compel  most  of  the  pelagic 
longline  fleet  to  cf  ase  operations  vitiates 
the  Agency's  rosy  long-term  prognosis 
that  domestic  pelagic  longline  fishing 
income  should  increase  once  rebuilding, 
as  the  agency  defines  it,  is  well 
underway.  Simply  put,  the  vessels  will 
not  be  around  to  fish,  nor  can  the 
shoreside  infrastructure  in  pelagic 
longline  dependent  communities 
survive  these  fishing  restrictions. 

Response:  NMFS  agrees  that  the  final 
actions  will  have  significant  impacts  on 
HMS  fishermen  and  that  many 
fishermen  may  cease  to  fish.  However, 
ciirrent  fishing  mortality  levels  are  not 
sustainable.  If  NMFS  does  not  impose 


restrictions  now,  there  may  not  be  any 
fishery  in  the  future.  In  addition,  the 
Magnuson-Stevens  Act  requires  NMFS 
to  rebuilding  overfished  fish  stocks  to 
OY  and  places  a  time  limit  for  this 
rebuilding.  This  FMP  will  allow  NMFS 
to  rebuild  HMS. 

Comment  11:  NMFS  does  not 
adequately  consider  cimiulative  impacts 
of  its  management  measures. 

Response:  NMFS  disagrees.  The  IRFA 
contained  in  the  draft  HMS  FMP 
explains  how  NMFS  considered  the 
impacts,  ciunulative  and  specific,  of  the 
proposed  management  measures.  The 
IRFA  found  that  cimiulatively,  the 
management  measures  wouJd  have  a 
significant  economic  impact.  The 
cimiulative  impact  of  the  final  actions 
will  also  have  a  significant  economic 
impact. 

Limited  Access:  General 

Comment  1 :  Access  to  the  Atlantic 
swordfish  and  shark  fisheries  should  be 
limited  based  on  historical  participation 
as  shown  by  permits  and  landings 
thresholds.  The  goal  should  be  to  limit 
participants  to  those  who  not  only 
currently  have  permits,  but  who  are 
actively  participating  in  the  fishery. 

Response:  NMFS  agrees. 

Comment  2:  NMFS  received  a  range  of 
comments  regarding  limited  access  and 
buyback  programs,  including: 
implement  the  proposed  limited  access 
in  the  swordfish  and  shark  fisheries 
because  both  are  overcapitalized;  the 
niunber  of  vessels  permitted  to  fish 
must  be  reduced  in  order  to  remove  the 
large  amoimt  of  latent  fishing  capacity 
in  these  fisheries;  implement  a  permit 
moratorium  first;  limited  access,  as 
proposed,  will  maintain  the  shark 
derby;  reduce  the  size  of  the  legitimate 
fishing  fleet  with  a  "buyback"  program 
like  the  one  implemented  in  the  New 
England  groimdfish  fishery;  implement 
a  buyout  program;  require  2  limited 
access  permits  be  bought  to  obtain  1 
limited  access  permit;  implement  the 
limited  access  proposal  because  it  is  the 
foimdation  of  managing  sharks;  and 
reduce  the  number  of  shark  permits  to 
the  lowest  levelspossible. 

Response:  NMFS  believes  that  the 
limited  access  system,  as  a  first  step, 
will  reduce  latent  effort  and 
overcapitalization  in  both  the  Atlantic 
swordfish  and  shark  fisheries.  A  permit 
moratorium  will  not  address  the  severe 
overcapitalization  present  in  both 
fisheries.  Regarding  "buyback" 
programs  NMFS  recently  published  a 
proposed  rule  on  the  subject  (64  FR 
6854).  NMFS  may  consider  a  buyback 
program  in  both  fisheries  once  limited 
access  is  established  and  funding  is 
available. 


Comment  3:  Most  of  the  FMP  relies  on 
setting  up  a  limited  access  program. 
However,  because  the  limited  access 
program  as  proposed  is  a  temporary 
measiue  it  makes  it  difficult  to  comment 
on  the  rest  of  the  HMS  FMP. 

Response:  NMFS  disagrees.  NMFS 
does  not  believe  that  most  of  the  HMS 
FMP  relies  on  setting  up  limited  access 
nor  does  it  consider  the  limited  access 
program  a  temporary  measure.  Most  of 
the  other  measures  could  be 
implemented  without  limited  access. 
However,  the  effectiveness  of  these 
measiures  may  be  hindered  if  the 
fisheries  remain  overcapitalized. 
Limited  access  is  meant  to  be  a  starting 
point  for  rationalizing  the  effort  in  both 
the  swordfish  and  shark  fisheries  v^th 
the  available  quotas. 

Comment  4:  Permit  issuance  and 
administration  should  remain 
consistent. 

Response:  In  developing  this  limited 
access  program,  NMFS  employees  from 
management,  permit  issuance,  and 
enforcement  were  consulted  to  ensure 
consistency  between  issuing  permits 
under  limited  access  and  the  way  they 
were  issued  in  the  past.  Due  to  limited 
personnel  and  resources,  NMFS 
determined  that  the  initial  issuance  of 
limited  access  permits  should  be  fitim 
the  Office  of  Sustainable  Fisheries, 
Highly  Migratory  Species  Division. 
NMFS  agrees  that  the  current 
administration  and  issuance  of  permits 
should  be  maintained  through  the 
Southeast  Regional  Office  at  this  time, 
with  the  exception  of  the  initial  limited 
access  permits. 

Comment  5:  Most  of  the  limited 
access  system  is  incomprehensible  and 
it  was  impossible  to  decipher  how  the 
limited  access  proposals  apply  to  each 
fishery.  The  adjuinistration  of  permits  is 
inconsistent  with  regard  to  who  or  what 
entity  would  be  eligible  for  a  limited 
access  permit,  depending  on  the  fishery 
in  which  the  vessel  operates. 

Response:  NMFS  attempted  to  make 
this  limited  access  system  as  simple  as 
possible  to  understand,  which  is 
difficult  given  the  differences  in  the 
current  administration  of  the  swordfish 
and  shark  fisheries.  However,  because 
the  rule  consolidates  regulations  for  all 
HMS  fisheries,  this  should  become 
easier  over  time.  In  both  fisheries, 
permits  will  be  issued  to  the  current 
vessel  owner.  In  the  shark  fishery,  if  the 
operator  qualified  the  vessel,  the  permit 
is  valid  only  when  the  operator  is  on 
board  that  vessel  and  this  condition  is 
only  required  until  May  1,  2000,  which 
is  the  first  full  year  after  implementation 
of  limited  access.  After  May  1,  2000,  the 
condition  requiring  the  operator  to  be 
on  board  for  limited  access  permits 
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issued  based  on  the  qualifications  of  the 
operator  will  expire.  Through  this 
condition,  NMFS  intends  to  ensure  that 
vessel  operators,  who  helped  the  owner 
qualify  for  a  shark  permit  and  who  may 
have  an  investment  in  the  fishery,  will 
not  be  negatively  impacted  by  limited 
access. 

Comment  6:  Taking  away  permits  is 
unconstitutional  and  it  is  alarming  that 
NMFS  would  take  away  permits  for 
reasons  other  than  illegal  activities. 

Response:  There  is  no  property 
interest  in  nor  right  to  a  permit  in  the 
HMS  fisheries.  NMFS  may  institute 
limited  access  in  accordance  with  the 
Magnuson-Stevens  Act  and  other 
applicable  law  as  appropriate. 

Comment  7:  The  proposed  limited 
access  system  has  no  conservation 
benefits. 

Response:  NMFS  disagrees.  As  stated 
in  the  HMS  FMP,  limited  access  is 
intended  to  address  overcapitalization 
and  latent  effort  in  the  Atlantic 
swordfish  and  shark  fisheries,  which 
contribute  to  the  existing,  as  well  as 
potential  for  increases  in,  the  "race  for 
fish",  market  gluts,  unsafe  fishing 
conditions,  and  general  ieconomic 
inefficiency.  NMFS  believes  that  limited 
access  has  conservation  benefits 
including  better  identification  of  active 
fishermen  for  educational  workshops  to 
reduce  bycatch  and  bycatch  mortality, 
reductions  in  derby  fishing  conditions, 
and  improved  safety  at  sea.  NMFS 
further  notes  that  reducing  fishing 
capacity  in  overcapitalized  fisheries  is 
one  of  the  strategies  highlighted  in  the 
NOAA  Fisheries  Strategic  Plan  (May 
1997)  to  increase  long-term  economic 
and  social  benefit  to  the  Nation. 

Comment  8:  NMFS  should  address 
the  issues  siurounding  fleet  size  versus 
quota  availability  in  the  shark  fishery. 

Response:  NMFS  is  aware  that  the 
limited  access  system  contained  in  the 
HMS  FMP,  while  an  important  first 
step,  may  not  address  all  the  problems 
in  the  AUantic  shark  fisheries,  including 
derby  fishing  conditions  and  excess 
harvesting  capacity  of  the  fleet  relative 
to  available  quota.  NMFS  may  consider 
additional  management  measures  to 
address  these  issues  in  the  future. 

Comment  9:  NMFS  should  include 
mahi-mahi  (dolphin),  little  t\mny,  and 
wahoo  in  the  HMS  limited  access 
system. 

Response:  NMFS  disagrees. 
Management  of  dolphin  and  wahoo  is 
currently  under  development  by  the 
South  Atlantic  Fishery  Management 
Council.  Regarding  little  tunny,  the 
Magnuson-Stevens  Act  defines  "tima 
species"  under  Secretarial  management 
as  albacore,  bluefin,  bigeye,  skipjack, 
and  yellowfin  tuna.  Therefore,  litde 


timny  is  also  outside  the  jurisdiction  of 
the  Secretarial  plan  for  tima  species, 
contained  in  the  HMS  FMP. 

Comment  10:  NMFS  should  allow 
traditional  gears  (harpoon,  handline,  rod 
and  reel)  to  be  used  on  vessels  that  also 
have  pelagic  longline  gear  on  board  and 
should  provide  reporting  abilities  on  the 
logbooks  for  these  gears. 

Response:  NMFS  agrees.  NMFS 
believes  that  use  of  secondary  gear  types 
is  reasonable.  NMFS  may  consider 
modifications  to  the  pelagic  logbook 
reporting  forms  as  appropriate  to 
accommodate  catches  and  landings 
using  secondary  gears. 

Comment  11:  NMFS  should  require 
that  boats  must  earn  equal  to  or  more 
than  50  percent  of  their  income  from 
pelagic  longline  fishing  to  qualify  for  a 
permit  in  the  following  year. 

Response:  NMFS  disagrees  that  such 
a  requirement  is  appropriate  at  this 
time.  However,  NMFS  may  consider 
additional  measures  to  further  reduce 
the  niunber  of  limited  access  permits  in 
the  futine  as  necessary  to  meet 
conservation  goals  and  increase  long- 
term  economic  and  social  benefit  to  the 
nation. 


Limited  Access:  Historical  Pennits 

Comment  The  preferred  eligibility 
requirement  that  participants  must  have 
had  a  permit  from  July  1, 1994  through 
December  31, 1997.  is  reasonable,  as  are 
the  preferred  landings  eligibility  periods 
of  January  1,  1987  to  December  31,  1997 
for  swordfish  landings  and  January  1, 
1991  to  December  31. 1997  for  shark 
landings. 

Response:  NMFS  agrees. 

Limited  Access:  Landings  Thresholds 

Comment  1:  The  niunbers  proposed 
for  the  directed  landings  threshold 
preferred  alternative  for  swordfish  are 
too  close  to' incidental  bycatch  limits. 
This  could  push  fishermen  who  are 
really  incidental  into  the  directed 
category  and  encourage  extra  effort. 
Raising  the  threshold  to  100  swordfish 
or  408  sharks  in  any  two  years  would 
raise  the  threshold  high  enough  that 
incidental  fishermen  would  not  be  given 
a  directed  permit.  The  $5,000  limit  is 
too  low;  NMFS  should  use  a  $20,000 
threshold  from  all  fishing. 

Response:  The  landings  thresholds  are 
based  on  $5,000  annual  gross  revenue 
from  fishing  for  either  swordfish  or 
sharks.  NMFS  used  this  level  in  the  past 
to  determine  which  fishermen  are 
"substantially  dependent '  on  the 
fishery,  and  NMFS  believes  this  level  of 
gross  revenues  fit)m  fishing  is  an 
appropriate  threshold  between 
fishermen  who  are  essentially  incidental 
(land  a  few  fish  each  year  as  incidental 


catch)  versus  directed  (actually  target 
the  fish  at  some  point  during  die  year). 
Raising  the  landings  threshold  to  a  level 
of  $20,000  would  force  fishermen  who 
target  and  depend  on  a  variety  of  fish 
during  the  year  to  fish  for  swordfish  or 
sharks  incidentally.  The  higher 
threshold  could  put  fishermen  who  are 
substantially  dependent  on  the  fishery 
out  of  business  and  is  contrary  to  the 
goal  of  removing  latent  effort  while 
allowing  participating  fishermen  to 
continue  to  fish. 

Comment  2:  The  Larkin  et  al.  (1998) 
price  of  $2.96  /  lb  ($6.51  /  kg)  dressed 
weight  which  NMFS  used  to  determine 
the  swordfish  landings  threshold  is 
wrong.  The  correct  price  should  be 
$2.96  /  lb  ($6.51  /  kg)  whole  weight. 
This  would  decrease  the  $5,000 
threshold  to  19  swordfish  from  25 
swordfish. 

Response:  NMFS  agrees.  However, 
NMFS  believes  that  25  swordfish  may 
be  a  better  proxy  for  the  $5,000 
threshold  given  the  decrease  in  average 
swordfish  prices  over  the  past  few  years 
and  maintains  the  25  swordfish  per  year 
for  two  years  landings  criterion. 
Alternatively,  because  the  ex-vessel 
price  of  swordfish  or  sharks  depends  on 
the  size  and  quality  of  the  fish  as  well 
as  market  conditions,  NMFS  will  also 
accept  dociunentation  indicating  that 
the  vessel  owner  landed  at  least  $5,000 
gross  revenue  worth  of  swordfish  (for  a 
swordfish  limited  access  permit)  or 
shark  (for  shark  limited  access  permit). 
This  dociunentation  will  only  be 
accepted  in  an  appUcation  or  an  appeal. 

Comment  3:  NMFS  should  allow 
swordfish  and  sharks  that  were  tagged 
and/or  released  alive  to  be  counted 
towards  the  landings  eligibility  criteria. 

Response:  NMFS  disagrees.  NMFS 
believes  that  the  eligibility  criteria  for 
both  sharks  and  swordfish  are  lenient 
enough  that  fisherman  interested  in 
landing  sharks  or  swordfish  should  be 
able  to  qualify  for  either  a  directed  or  an 
incidental  permit  without  the  help  of 
fish  that  were  released  alive. 
Additionally,  while  NMFS 
acknowledges  and  encourages 
fishermen  to  tag  and  release  fish  with  a 
minimum  of  injiuy.  NMFS  does  not 
have  the  ability  currently  to  determine 
fitjm  logbook  records  which  fish  were 
released  due  to  regulatory  requirements 
(minimum  size,  closed  seasons)  and 
therefore  would  not  have  been  legal 
landings  anyway. 

Comment  4:  NMFS  should  consider  as 
an  alternate  eligibility  criteria  for  shark 
limited  access  for  a  directed  penuit  that, 
for  2  of  the  past  3  years,  75  percent  of 
income  come  irom  commercial  fishing 
with  50,000  lbs  (22.67  mt)  dw  shark 
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landings.  All  other  permit  holders  may 
be  given  incidental  permits. 

Response:  NMFS  disagrees.  The 
landings  thresholds  are  based  on  a  level 
of  fishing  of  $5,000  annual  gross 
revenue  from  fishing  for  either 
swordfish  or  sharks.  NMFS  used  this 
level  in  the  past  to  determine  which 
fishermen  are  "substantially 
dependent"  on  the  fishery.  Raising  the 
landings  threshold  to  75  percent  of 
income  coming  from  commercial  fishing 
with  50,000  lbs  dw  shark  landings 
might  force  fishermen  who  target  and 
depend  on  a  variety  of  fish  during  the 
year  to  fish  for  sharks  incidentally.  This 
might  put  fishermen  who  are 
substantially  dependent  on  the  fishery 
out  of  business  and  is  contrary  to  the 
goal  of  removing  latent  effort  while 
allowing  participating  fishermen  to 
continue  to  fish. 

Comment  5:  NMFS  should  allow 
owners  to  transfer  catch  history  to  the 
operator. 

Response:  The  limited  access  system 
allows  for  catch  history  sales  or  transfer 
as  long  as  such  sales  are  dociunented  in 
a  written  agreement.  NMFS  will 
consider  such  sales  or  transfer  through 
the  application  process. 

Comment  6:  There  should  be  no 
eligibility  requirements  for  fishermen 
who  fish  only  in  the  South  Atlantic  at 
this  time. 

Response:  NMFS  disagrees.  On 
October  24, 1997  (62  FR  55357),  NMFS 
extended  the  U.S.  management 
authority  to  include  U.S.  fishermen 
fishing  for  swordfish  in  the  South 
Atlantic  and  established  that  South 
Atlantic  fishermen  were  subject  to  the 
same  regulations,  including  limited 
access,  as  North  Atlantic  fishermen. 
NMFS  believes  that  limited  access  is 
important  in  the  South  Atlantic  to 
prevent  the  severe  overcapitalization 
and  excess  harvest  capacity  that  exist  in 
the  North  Atlantic.  Once  limited  access 
is  in  place,  NMFS  may  consider 
different  management  measures,  as 
appropriate,  in  the  South  Atlantic  to 
address  issues  imique  to  that  fishery. 

Limited  Access:  Recent  History 

Comment:  NMFS  should  consider 
allowing  1998  landings,  especially  since 
people  left  the  shark  fishery  after  the 
1997  LCS  quota  reduction,  or  allowing 
directed  shark  permit  holders  to 
exchange  their  shark  permits  for 
directed  swordfish  permits.  NMFS 
should  not  penalize  fishermen  for 
diversification  since  that  is  what  NMFS 
wanted  people  to  do. 

Response:  NMFS  disagrees.  While 
NMFS  is  aware  that  shark  fishermen 
may  have  left  the  shark  fishery  and 
entered  other  fisheries  after  the  LCS 


quota  was  reduced  in  1997,  NMFS  does 
not  believe  that  allovidng  directed  shark 
permit  holders  to  exchange  their  shark 
permits  for  directed  swordfish  permits 
is  consistent  with  the  goal  of  limiting 
access  and  reducing  overcapitalization 
to  the  Atlantic  swordfish  fishery. 
Regarding  1998  landings,  these  data  are 
not  yet  available  in  usable  electronic 
format  and  NMFS  believes  that  delaying 
implementation  of  limited  access  for 
another  year  will  only  worsen  the 
overcapitalization  that  already  exists  in 
these  fisheries.  NMFS  regulations  allow 
transfer  of  limited  access  permits 
between  private  persons/entities. 

Umited  Access:  Incidental  Permits 

Comment  1:  Incidental  permits  for 
Atlantic  sharks  should  be  given 
automatically  with  an  Atlantic 
swordfish  directed  permit  and  vice 
versa. 

Response:  NMFS  agrees  that 
fishermen  who  initially  qualify  for  an 
Atlantic  swordfish  limited  access  permit 
(directed  or  incidental)  should  be  also 
be  provided  an  incidental  shark  limited 
access  permit  and  an  Atlantic  tunas 
Longline  (formerly  incidental)  category 
permit  because  the  gear  used  to  catch 
swordfish  can  also  catch  sharks  and 
tunas  incidentally.  For  the  same 
reasons,  NMFS  will  give  fishermen  who 
held  an  incidental  tuna  permit  in  1998 
a  shark  incidental  limited  access  permit 
and  a  swordfish  incidental  limited 
access  permit.  NMFS  will  not 
automatically  provide  directed  shark 
fishermen  with  incidental  swordfish  or 
tuna  permits  because  directed  bottom 
longline  shark  sets  rarely  catch 
swordfish  or  timas.  Note  that  NMFS 
implements  the  requirement  that 
fishermen  who  enter  the  swordfish 
fishery  at  a  later  date  are  responsible  for 
obtaining  all  three  permits  (swordfish 
limited  access,  shark  limited  access,  and 
tuna  longline)  on  their  own. 

Comment  2:  The  incidental  trip  limits 
for  sharks  are  too  low.  NMFS  should,  at 
a  minimum,  return  to  the  previous 
proposed  of  4  sharks,  any  species,  per 
vessel  per  day  although  evidence  has 
been  presented  which  could  increase 
the  LCS  trip  limit  to  9  LCS  per  day  in 
some  regions.  The  pelagic  shark 
incidental  trip  limit  is  inconsistent  with 
NS  9  because  it  will  increase  bycatch 
and  waste.  Furthermore,  the  pelagic 
shark  incidental  trip  limit  should  be 
increased  because  the  pelagic  shark 
quota  has  not  been  filled. 

Response:  NMFS  disagrees.  NMFS 
selected  a  maximum  of  5  LCS  per  vessel 
per  trip  and  a  maximiun  of  16  pelagic 
and  SCS,  all  species  combined,  per 
vessel  per  trip  because  analyses 
indicated  that  very  few  trips  caught 


nimibers  of  sharks  above  the  these 
limits.  NMFS  analyzed  the  catches  (not 
landings)  of  LCS.  pelagic,  and  SCS 
reported  in  the  pelagic  logbook  for  LCS 
during  LCS  directed  fishery  closiures 
and  for  pelagic  sharks  when  the  target 
species  was  not  reported  as  sharks. 
NMFS  chose  to  analyze  these  trips' 
catches  because  NMFS  believes  that 
these  trips  represent  truly  incidental 
catches  because  sharks  on  these  trips 
either  were  not  the  target  species  or 
coiild  not  be  retained.  These  analyses 
indicated  that  during  the  1996  LCS 
closures,  over  75  percent  of  1,562  trips 
caught  a  maximum  of  one  LCS  (50 
percent  of  trips  did  not  report  catching 
any  LCS),  10  percent  of  the  trips  caught 
a  maximum  of  9  to  80  LCS  (although 
only  one  percent  of  trips  caught  80 
LCS).  Of  the  1,631  trips  in  1996  where 
sharks  were  not  targeted,  over  75 
percent  caught  a  maximum  of  5  pelagic 
sharks  (50  percent  of  trips  did  not  report 
catching  any=pelagic  sharks).  10  percent 
caught  a  maximum  of  25  to  286  pelagic 
sharks  (only  one  percent  of  trips  caught 
286  pelagic  sharks).  Estimates  based  on 
1997  data  were  similar  but  slightly 
lower.  NMFS  believes  that  the  selected 
retention  limits  for  incidental  shark 
permit  holders  are  appropriate  because 
very  low  percentages  of  trips  caught 
more  than  these  limits. 

Additionally,  NMFS  believes  that 
many  of  the  permits  holders  who 
reported  large  catches  of  pelagic  sharks 
may  qualify  for  a  directed  shark  permit 
(if  they  landed  those  sharks)  such  that 
the  incidental  retention  limits  would 
not  apply  and  the  fish  coidd  be  landed, 
thus  reducing  bycatch  and  waste.  If  they 
did  not  land  their  catches  of  pelagic 
sharks,  then  receiving  an  incidental  . 
shark  permit  would  not  impact  their 
current  fishing  practices,  and  bycatch 
would  not  be  increased  although  it 
would  also  not  be  reduced.  Should  such 
fishermen  decide  that  they  would  like  to 
land  their  incidental  shark  catches 
above  the  incidental  retention  limits, 
they  could  obtain  a  directed  limited    . 
access  permit  because  the  permits  are 
transferable.  For  LCS  caught  during  LCS 
closiues,  NMFS  is  aware  that  these  fish 
are  regulatory  discards  and  that  the  final 
actions  in  the  HMS  FMP  may  increase 
the  duration  of  LCS  closures  and  tbe 
associated  regulatory  discards. 
However,  NMFS  does  not  believe  that 
increasing  the  incidental  retention 
limits  is  appropriate  because  it  would 
likely  result  in  landings  exceeding  the 
allowable  limits  and  delayed  rebuilding 
for  these  species.  For  these  reasons, 
NMFS  believes  that  the  selected 
retention  limits  for  incidental  shark 
permit  holders  ate  appropriate  and  that 
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regulatory  discards  will  be  minimized  to 
the  extent  practicable. 

Comment  3:  Incidental  fisheries 
should  be  tightly  controlled  with 
quotas. 

Response-.  NMFS  agrees. 

Limited  Access:  Swordfish  Handgear 

Comment  1:  The  preferred  alternative 
that  handgear  permits  be  issued  to  those 
who  can  prove  a  historical  participation 
in  the  fishery  is  reasonable. 
Response:  NMFS  agrees. 
Comment  2:  The  handgear  permit 
should  be  transferable  to  ensure  the 
category  will  not  be  phased  out  if  the 
recovery  period  takes  as  long  as 
expected  or  longer. 

Response:  NMFS  agrees  and 
implements  transferability  of  handgear 
permits  for  use  with  handgear  only. 
However,  a  handgear  permit  may  not  be 
transferred  for  use  with  a  longline.  To 
further  encourage  the  use  of  handgear, 
NMFS  may  consider  allowing  incidental 
or  directed  permits  to  be  transferred  for 
use  with  handgear  only  in  the  futiu«. 
This  could  allow  for  an  increase  in  the 
share  of  the  handgear  permits  in  the 
fishery  once  the  stock  recovers. 

Comment  3:  The  preferred  alternative 
for  swordfish  handgear  eligibility  is 
better  than  previous  proposals,  but  the 
qualification  period  does  not  begin  early 
enough  to  accommodate  traditional 
fisheries.  If  limited  access  for  all 
swordfish  gear  is  necessary,  the 
quahfication  criteria  should  also  allow 
crew  members  on  traditional  harpoon 
boats  to  be  eligible  for  a  vessel  permit 
to  fish  in  the  harpoon  fishery. 

Response:  NMFS  disagrees.  The 
permit  qualification  period  for 
swordfish  begins  with  the  start  of 
mandatory  reporting  and  permitting.  At 
that  time,  swordfish  fishermen  could 
indicate  on  their  permit  applications 
that  they  were  using  harpoons  but  this 
was  not  required.  In  addition,  NMFS 
does  not  have  any  records  identifying 
the  crew  on  these  traditional  harpoon 
vessels.  However,  if  the  crew  members 
are  still  fishing  and  own  a  vessel,  they 
may  be  able  to  qualify  for  a  handgear 
permit  based  on  the  earned  income 
requirement. 

Comment  4:  The  harpoon  fishery 
should  remain  an  open  access  fishery 
due  to  the  size  selectivity  of  the  gear, 
the  high  costs  of  entry  into  the  fishery, 
and  the  low  likelihood  that  open  access 
for  the  harpoon  fishery  would  lead  to 
overcapitalization  and  overfishing.  A 
moratorium  institutionalizes  the 
exclusion  of  a  historic  fishery  that  was 
driven  from  the  fishery  by  the  longline 
fishery  and  the  lack  of  large  fish. 
Harpooning  is  the  most  selective  gear 
type  in  the  fishery  and  encouraging 
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participation  is  therefore  preferable  to 
institutionalizing  participation  in  a  less- 
selective  fishery. 

Response:  NMFS  agrees  that  the 
traditional  handgear  segment  should 
have  a  place  in  the  fishery.  However, 
NMFS  believes  that  leaving  the 
handgear  segment  of  the  swordfish 
fishery  open  access  would  allow  for  the 
same  potential  for  overcapitalization 
that  has  already  occiured  in  the  other 
segments  of  the  Atiantic  swordfish 
fishery. 

Limited  Access:  BA  YS  Tunas  • 

Comment  1:  Fishermen  with  a 
Longline  category  Atlantic  txmas  permit 
(formally  Incidental  category)  should  be 
given  a  swordfish  and  shark  limited 
access  permit.  However,  this  alternative 
may  need  to  be  modified  so  that 
directed  tima  permits  apply  only  if  used 
with  the  same  gear  that  qualified  the 
holder  for  the  swordfish  permit. 

Response:  NMFS  agrees  and  will 
automatically  provide  those  tima 
fishermen  who  held  an  Incidental 
category  Atlantic  tunas  permit  in  1998 
an  incidental  shark  and  swordfish 
limited  access  permit  for  use  only  with 
authorized  gears  (tuna  fishermen  who 
meet  the  directed  fishery  eligibility 
criteria  will  receive  directed  limited 
access  permits).  In  both  cases,  the 
majority  of  commercial  fishermen 
would  be  using  pelagic  longline  gear. 
Note  that  NMFS  implements  the 
requirement  that  fishermen  who  enter 
the  tuna  longline  fishery  at  a  later  date 
are  responsible  for  obtaining  all  three 
permits  (swordfish,  shark,  and  tuna 
longline)  on  their  own. 

Comment  2:  Bottom  longline  shark 
fishermen  displaced  from  their  fishery 
should  not  be  given  tuna  longline 
permits.  They  should  be  bought  out  or 
retrained  instead. 

Response:  NMFS  agrees  that  directed 
shark  fishermen  should  not 
automatically  be  provided  a  tuna 
Longline  category  permit  because 
directed  bottom  longline  shark  sets 
rarely  catch  tima.  Additionally,  similar 
to  the  rationale  for  swordfish  limited 
access  permits,  NMFS  does  not  believe 
that  automatically  providing  directed 
shark  permit  holders  with  tuna  Longline 
category  permits  is  consistent  with  the 
ICCAT  recommendation  to  limit 
effective  fishing  effort  for  yellowfin  tima 
to  1992  levels  or  the  goal  of  limiting 
access  and  reducing  overcapitalization 
in  the  fully  to  overfished  Atlantic  tunas 
fishery. 

Limited  Access:  Appeals  Process 

Comment  1 :  The  appeals  process 
should  not  be  handled  by  the  Chief  of 


the  HMS  Division,  but  by  some  other 
administrative  procedure. 

Response:  The  permit  process  consists 
of  two  parts:  the  applications  and  the 
appeals.  Due  to  limited  personnel  and 
resources,  the  applications  (the  first  part 
of  the  process)  will  be  handled  by  the 
Chief  of  the  HMS  Division  because  all 
the  information  and  data  used  to  make 
the  initial  determinations  are  available 
in  this  Division.  NMFS  agrees  that  the 
appeals  (the  second  part  of  the  process) 
should  be  handled  by  a  separate 
administrative  procedure.  Therefore,  the 
appeals  will  be  handled  by  appeals 
officers  who  will  be  NOAA  employees, 
but  not  employees  who  work  in  the 
HMS  Division,  in  order  to  separate  the 
two  decision-making  processes.  The 
final  agency  decision  will  be  made  by 
the  Director  of  the  Office  of  Sustainable 
Fisheries. 

Comment  2:  Hardship  cases  should  be 
included  in  the  appeals  procedure. 

Response:  NMFS  disagrees.  In  the 
draft  HMS  FMP,  NMFS  did  not  propose 
to  consider  hardship  cases  because  any 
definition  of  a  "hardship"  would  make 
it  extremely  difficult  to  ensure 
consistency  between  decisions  on  the 
appeals,  and  NMFS  believes  that  not 
allowing  hardship  cases  will  ensure  that 
everyone  is  treated  equally  with  no 
extraneous  information  harming  or 
helping  their  case.  This  rationale  has 
not  changed. 

Comment  3:  NMFS  should  allow  oral 
hearings. 

Response:  NMFS  has  not  selected  to 
allow  oral  hearings  due  to  the  logistical 
problems  and  potential  inconsistencies 
with  fairness  and  equity  imder  NS  4. 

Limited  Access:  Harvest  Limits 

Comment.  The  harvest  limit  for 
Atlantic  swordfish  should  be  increased 
to  50  percent  of  the  marketable  highly 
migratory  species  on  board,  but  not  to 
exceed  15  in  number  per  vessel  per  trip. 
Other  percentages  may  be  acceptable 
depending  on  analyses.  NMFS  should 
implement  directed  catch  criteria  for 
pelagic  sharks  to  help  prevent  directed 
pelagic  shark  fisheries  from  developing. 

Response:  NMFS  disagrees.  NMFS 
believes  that  target  catch  limit 
requirements  can  cause  an  increase  in 
mortality  by  requiring  fishermen  to  fish 
more  than  they  normally  would  in  order 
to  retain  the  fish  they  have  already 
caught.  As  stated  in  the  HMS  FMP, 
NMFS  believes  a  straight  retention  limit 
is  easier  to  enforce  and  imderstand. 
Once  limited  access  is  in  place,  NI.1FS 
may  explore  further  options  for 
determining  optimal  bycatch  and 
incidental  allowances. 
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Limited  Access:  Transfembility 

Conunent  1:  The  preferred 
alternatives  regarding  the  transferability 
of  directed  and  incidental  permits  are 
reasonable. 
Response:  NMFS  agrees. 
Comment  2:  The  draft  FMP  allows  for 
the  splitting  of  permits  (4-37),  but  the 
basis  for  limited  access  is  to  limit 
capacity  (by  allowing  a  vessel  that  was 
issued  both  swordfish  and  shark  limited 
access  permits  to  sell  one  permit  while 
retaining  the  other,  the  harvesting 
capacity  of  the  overall  fleet  will  increase 
with  the  addition  of  a  second  vessel 
where  there  had  been  only  one).  This  is 
inconsistent  and  conflicts  with  the 
stated  intent  of  limited  access.  NMFS 
should  adopt  transferability 
requirements  consistent  with  those  in 
the  Multispecies  and  Scallop  FMPs. 
These  plans  allow  transfers  of  permits  to 
new  owners  only  with  the  sale  of  a 
vessel  or  to  other  replacement  vessels, 
provided  that  the  new  vessel  complies 
with  certain  upgrading  restrictions. 

Response:  NMFS  disagrees.  NMFS 
believes  that  selected  transferability 
restrictions  are  consistent  with  the 
intent  of  this  limited  access  program  of 
reducing  latent  effort  and  rationalizing 
effort  with  the  available  quota.  NMFS 
does  not  believe  that  fishermen  should 
have  to  sell  their  vessel  just  because 
they  want  to  leave  the  swordfish  or 
shark  fisheries.  Accordingly,  fishermen 
may  transfer  their  permit  with  or 
without  the  sale  of  the  vessel.  However, 
once  they  sell  their  permit,  they  are  out 
of  the  fishery.  Thus,  the  capacity  and 
effort  in  the  fishery  remain  the  same. 

Comment  3:  Non-transferable 
individual  quotas  would  be  the  best 
second  step  of  limited  access  because 
any  fish  not  harvested  would  be 
conserved,  and  transferable  individual 
quotas  ensure  that  all  fish  are  harvested. 

Response:  NMFS  may  consider 
transferable  and/or  non-transferable 
quotas,  as  well  as  other  management 
measures  to  address  fleet  size  and 
available  quotas,  in  future  rulemaking  in 
conjunction  with  the  HMS  AP. 

Comment  4:  NMFS  should  allow 
people  who  transfer  or  sell  permits 
without  the  vessel  to  keep  their  permit 
inactive  (not  attached  to  a  vessel)  for  a 
while  so  there  is  sufficient  time  to  find 
and  purchase  a  sea-worthy  vessel. 
Otherwise,  people  may  have  to  rush  and 
buy  a  replacement  vessel  so  they  don^t 
lose  their  permit  when  they  want  to  sell 
their  current  vessel. 

Response:  NMFS  agrees.  As  is 
currently  allowed  in  other  limited 
access  fisheries,  vessel  owners  may  sell 
their  vessel  and  retain  the  limited  access 
permits  as  long  as  they  inform  NMFS  in 


writing  that  the  permit  is  inactive 
within  30  days  of  the  vessel  sale.  The 
vessel  owner  may  then  obtain  a 
replacement  vessel  to  which  the  limited 
access  permit(s)  will  be  transferred, 
subject  to  upgrading  and  ownership 
restrictions,  as  applicable. 

Limited  Access:  Upgrading 

Comment  1:  NMFS  should  adopt  the 
New  England  and  Mid- Atlantic  Fishery 
Management  Council  (NEFMC, 
MAFMC)  upgrading  restrictions  to 
address  consistency  issues  across 
fisheries. 

Response:  NMFS  agrees. 

Comment  2:  NMFS  should  not  adopt 
the  same  upgrading  restrictions  as  the 
NEFMC  and  MAFMC.  The  majority  of 
fishermen  affected  by  the  limited  access 
system  for  the  Atlantic  swordfish  and 
shark  fisheries  do  not  participate 
extensively  in  fisheries  that  are  under 
the  jurisdiction  of  these  councils.  The 
vessel  length  and  horsepower  upgrading 
restrictions  developed  by  the  Councils, 
which  are  appropriate  for  trawl 
fisheries,  are  not  appropriate  for 
longline  fisheries.  Further,  increasing 
vessel  length  is  an  important  part  of 
increasing  safety  at  sea,  especially  for 
vessels  fishing  further  and  further 
offshore  due  to  time/area  closures  and 
other  regulations. 

Response:  NMFS  believes  that 
regulatory  consistency  across  fisheries  is 
important  to  reduce  confusion  and 
burdens  on  fishermen  that  participate  in 
multiple  fisheries  imder  multiple 
jiuisdictions.  However,  NMFS  is  aware 
that  the  upgrading  restrictions  adopted 
by  the  NEFMC  and  MAFMC  may  limit 
fishermen's  abilities  to  address  safety  at 
sea  issues  related  to  vessel  length  and 
that  the  upgrading  restrictions  are  more 
tailored  to  trawl  vessels  than  the 
longline  vessels.  Therefore,  NMFS 
implements  the  restrictions  on  vessel 
upgrading  as  a  final  measure  at  this  time 
to  prevent  substantial  increases  in  the 
harvesting  capacity  of  HMS  vessels  but 
will  consider  alternative  criteria  to 
control  the  harvesting  capacity  in  ways 
that  minimize  safety  concerns.  NMFS 
will  assemble  data  on  hold  capacity, 
consider  requesting  hold  capacity 
information  on  permit  applications,  and 
work  with  the  AP  and  affected  public  to 
consider  proposing  HMS-specific  vessel 
upgrading  restrictions  that  accoimt  for 
necessary  upgrades  in  horsepower  and 
vessel  length  to  address  safety  concerns. 

Limited  Access:  Ownership  Limits 

Comment.  None  of  the  ownership 
restrictions  proposed  (restricting  the 
number  of  vessels  that  any  entity  could 
own  to  no  more  than  five  percent  of  the 


permitted  vessels  or  no  restrictions  on 
ownership)  are  reasonable. 

Response:  NMFS  disagrees.  NMFS 
believes  that  ownership  restrictions  are 
an  effective  tool  for  preserving  the 
historical  small  owner/operator  nature 
of  the  fishery.  As  such,  NMFS  will 
restrict  the  number  of  Atlantic 
swordfish  or  shark  vessels  any  one 
entity  can  own  to  no  more  than  five 
percent  of  the  directed  swordfish  or 
shark  permitted  vessels  in  the  directed 
fisheries. 

Issues  for  Future  Consideration 

There  are  issues  that  were  not 
changed  from  the  proposed  rule  that 
NMFS  intends  to  consider  further. 
These  issues  include  the  piuse  seine 
quota  cap,  prohibiting  certain  shark 
species,  the  practice  of  strikenetting  in 
the  shark  drift  gillnet  fishery, 
commercial  shark  landing  condition, 
use  of  fishing  gears  and  gear  definitions, 
etc.  As  explained  above,  NMFS  will 
request  the  HMS  AP  to  reconsider  the 
purse  seine  cap  in  the  context  of  the 
ICCAT  Rebuilding  Program.  As  to 
prohibited  shark  species,  imder  the 
SAFE  process,  NMFS  will  annually 
evaluate  the  list  of  species  for  which 
possession  is  authorized  under  the 
management  policy  that  only  allows 
possession  of  those  shark  species  known 
or  expected  to  be  able  to  withstand 
fishing  mortality.  NMFS  is  cvurently 
.  considering  the  implications  of  several 
regulations  that  affect  the  practice  of 
strikenetting  in  the  shark  drift  gillnet 
fishery.  NMFS  received  comments  that 
requiring  recreational  anglers  to  keep 
sharks  intact  while  allovnng  commercial 
fishermen  to  head  and  fin  sharks  is 
unfair.  WhUe  NMFS  strives  for 
consistent  regulations  among  user 
groups,  concerns  about  quality  and 
safety  of  seafood  sold  for  public 
consumption  resulting  from  inadequate 
freezing  of  shark  carcasses  preclude  the 
same  regulation  for  both  user  groups. 
However,  these  comments  warrant 
further  consideration.  NMFS  will 
continue  to  consult  with  the  public  and 
the  HMS  and  Billfish  Advisory  Panels 
on  these  issues. 

Changes  From  the  Proposed  Rule 

NMFS  made  numerous  technical  and 
substantive  changes  from  the  proposed 
rule  in  response  to  the  comments 
received,  to  incorporate  relevant  final 
rules  issued  after  the  proposed  rule  was 
published,  and  to  achieve  consistency 
with  regulations  in  other  CFR  parts. 

Changes  to  incorporate  other 
rulemaldngs  included  the  supplemental 
rule  to  implement  the  addendum  to  the 
HMS  FMP  (64  FR  9298,  February  25, 
1999),  the  final  rule  to  prohibit  the  use 
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of  driftnet  gear  (64  FR  4055,  January 
27,1999).  and  the  final  rule  to  restrict 
imports  of  undersized  Atlantic 
swordfish  (64  FR  12903.  March  16. 
1999). 

Several  technical  corrections  were 
made  to  clarify  the  regulations  and  to 
remove  obsolete  regiUatory  text. 
Regarding  BFT  dealer  reports.  NMFS  no 
longer  uses  an  interactive  voice 
response  system  for  daily  landing 
reports.  Clarification  for  the  reporting  of 
BFT  not  sold  to  a  licensed  dealer 
includes  requiring  a  licensed  dealer  to 
tag  and  report  a  fish  not  sold  to  it  upon 
the  request  of  the  person  who  landed 
the  fish.  Also  the  regulations  pertaining 
to  angling  reports  of  BFT  landings  for 
states  with  tagging  systems  in  place 
were  clarified.  A  clarification  was  made 
to  indicate  that  no  BSD  is  required  for 
southern  bluefin  tuna  imports.  The 
annual  landings  quota  for  the  north 
Atlantic  swordfish  stock  was  changed  to 
reflect  'alues  previously  published  for 
the  1999  fishing  year.  Clarifications 
were  made  pertaining  to  the  installation 
and  operation  of  vessel  monitoring 
systems.  Obsolete  references  regarding 
the  ICCAT  port  inspection  scheme  were 
removed.  Notice  provisions  for  changing 
the  conunencement  dates  of  tuna  fishing 
seasons  were  removed  because  such 
changes  would  now  be  accompUshed  by 
framework  action  under  the  FMP.  The 
regulations  pertaining  to  the  use  and 
possession  on  board  of  authorized  gear 
for  the  Atlantic  timas  fisheries  were 
revised  to  make  clear  that  the  category 
specific  gear  restrictions  apply  only  to 
thetakiMofBFT. 

Sever^  changes  were  made  to  achieve 
consistency  with  regulations  contained 
in  other  parts  of  the  Code  of  Federal 
Regulations.  The  listing  of  approved 
information  collections  at  15  CFR  part 
902  was  updated  to  account  for  the 
consolidation  of  HMS  regulations  into 
50  CFR  part  635.  Given  the  restructuring 
of  permit  categories  and  clarifications 
on  allowable  fishing  gear,  the 
authorized  gear  listing  at  50  CFR 
600.725(v)  was  updated.  Cross 
references  to  50  CFR  part  285  were 
updated  to  50  CFR  part  635  for  the  trade 
dociunentation  requirements  for  Pacific 
bluefin  tuna  at  50  CFR  part  300. 

A  number  of  changes  to  the 
regulations  were  made  in  response  to 
comments  received  on  the  proposed 
rule.  To  reduce  the  reporting  biuden 
given  that  FAX/OCR  technology  has 
been  installed.  NMFS  has  removed  the 
requirement  for  BFT  dealers  to  mail 
daily  landing  reports  of  BFT  and 
extended  the  reporting  deadline  for  the 
HMS  bi-weekly  report  to  10  days  after 
the  close  of  the  reporting  period.  NMFS 
changed  the  requirement  for  attendance 


at  educational  workshops  for  all 
longline  operators  to  establish  a 
volimtary  program  for  both  recreational 
and  commercial  fishermen.  In  the 
billfish  fishery,  NMFS  is  not 
implementing  retention  limits  but  will 
make  adjustments  to  the  minimum  size 
limits  as  necessary  to  ensiue  that 
landings  do  not  exceed  authorized 
levels.  These  adjustments  would  be 
made  via  interim  emergency  rule  or 
proposed  and  final  rule  under 
framework  measiu^s  in  the  amendment. 
Additionally,  the  proposed  prohibition 
on  the  use  of  multiple  hooks  when 
fishing  for  billfish  is  not  implemented. 

On  a  trial  basis,  the  proposed  observer 
program  for  private/charter  recreational 
fishing  trips  is  being  implemented  as  a 
voluntary  rather  than  mandatory 
program.  However,  observers  are 
required  for  all  shark  drift  gillnet  trips. 

Another  change  is  removal  of  the 
proposed  exemption  of  the  requirement 
to  obtain  a  HMS  Charter/Headboat 
permit  for  vessels  having  a  Charter/ 
Headboat  permit  issued  under  any 
northeast  or  southeast  regional  FMP. 
However,  this  permit  requirement  will 
not  be  made  effective  imtil  OMB 
approval  for  the  increased  reporting 
burden  is  obtained. 

The  proposed  time/area  closiue  for 
the  Florida  Straits  to  protect  small 
swordfish  is  not  implemented.  A  more 
effective  closure  is  needed  to  reduce 
small  swordfish  bycatch.  NMFS  will 
convene  a  meeting  of  the  HMS  AP  to 
address  this  issue  and  will  publish  a 
proposed  rule  by  September  1999.  The 
northeastern  United  States  time/area 
closure  designed  to  reduce  incidental 
take  of  BFT  by  pelagic  longlines  has 
been  reduced  in  size  from  that  initially 
proposed  due  to  public  comment 
regarding  safety  and  economic  impact, 
as  well  as  revisions  in  the  analyses 
conducted  regarding  this  closure.  NMFS 
will  not  close  the  proposed  areas  to 
protect  northern  right  whales  at  this 
time  because  pelagic  longline  fishermen 
have  not  fished  in  those  areas  in  the 
past  and  are  not  expected  to  in  the 
future.  If  interactions  between  pelagic 
longline  gear  and  right  whales  in  these 
areas  become  likely  to  occiu,  NMFS  will 
seek  appropriate  action  under  the 
authority  of  the  Marine  Mammal 
Protection  Act. 

The  prohibition  on  the  retention  of 
blue  sharks,  as  proposed  for  both  the 
commercial  and  recreational  fishing 
sectors,  is  not  implemented.  The  shark 
recreational  catch  limit  is  changed  to 
one  shark  of  any  allowed  species  per 
vessel  per  trip,  with  a  minimum  size  of 
4.5  ft  (137  cm).  In  addition,  one  Atlantic 
sharpnose  per  angler  per  trip  is  allowed. 

with  no  minimum  size. 


Classification 

These  final  regulations  are  published 
under  the  authority  of  the  Magnuson- 
Stevens  Act  and  ATCA.  The  Assistant 
Administrator  has  determined  that  these 
regulations  are  necessary  to  implement 
the  recommendations  of  ICCAT  and  are 
necessary  for  the  management  of  the 
Atlantic  tunas,  swordfish.  shark  and 
billfish  fisheries. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  to  assess  the  impacts 
on  small  entities  of  the  provisions  of  the 
proposed  rule  that  would  implement  the 
HMS  FMP.  Based  on  public  comments, 
as  described  above,  NMFS  changed 
certain  provisions  for  the  final  rule  to 
mitigate  the  impacts  on  small  entities 
and  prepared  a  FRFA. 

Logbook  data  indicate  that  fishermen 
routinely  enter  and  exit  HMS  fisheries 
and  this  dynamic  participation  suggests 
that  the  universe  should  not  be  limited 
only  to  "active"  participants:  i.e.,  those 
who  landed  HMS  in  a  given  year.  For 
example,  NMFS  found  that  of  the  over 
2,000  permitted  shark  fishermen  in  1995 
and  1996.  only  352  landed  at  least  one 
large  coastal  sharks  in  both  years. 
However,  in  both  years  over  500 
fishermen  landed  at  least  one  large 
coastal  sharks;  additional  fishermen 
landed  pelagic  and  small  coastal  sharks. 
Limiting  the  universe  to  the  352  permit 
holders  who  participated  in  the  large 
coastal  sharks  fishery  in  both  years 
would  ignore  the  potential  loss  of 
opportimity  experienced  by  permit 
holders  who  did  participate  in  only  one 
of  those  two  years  but  who  are  regularly 
"active"  in  the  fishery.  Logbooks  also 
show  the  midti-species  nature  of  HMS 
fisheries.  Few  fishermen  rely  solely  on 
one  species  of  HMS  or  even  on  multiple 
species  of  HMS.  Instead,  fishermen  fish 
for,  and  rely  on,  other  species  in 
addition  to  HMS  including  but  not 
limited  to  mackerel,  snapper-grouper, 
reef  fish,  dolphin,  and  oilfish.  Previous 
studies  in  the  area  of  natural  resource 
valuation  have  shown  that  people, 
including  fishermen,  value  the  mere 
existence  of  opportimities  regardless  of 
whether  they  actually  make  use  of  them 
or  not,  and  are  willing  to  pay  for  the 
existence  of  options,  which  is  separate 
from  the  profit  that  they  could  earn  from 
exercising  those  options. 

In  the  HMS  FMP,  the  proposed  rule 
and  supplement,  specific  economic 
concerns  for  small  entities  included  the 
time/area  closure  for  pelagic  longline 
fishermen  in  the  Florida  Straits  and  the 
northeastern  United  States,  the  non- 
ridgeback  LCS  quota  reduction,  aud 
Umited  access  measures  for  the 
swordfish  and  shark  fisheries.  Based  on 
comments  received.  NMFS  has  not 
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implemented  the  Florida  Straits  closure 
and  will  convene  a  meeting  of  the  HMS 
and  Billfish  APs  to  address  time/area 
closures  more  effectively.  Additionally, 
NMFS  reduced  the  size  of  the 
northeastern  United  States  closed  area. 
NMFS  concluded  that  alternative  time/ 
area  closures  could  have  less  severe 
economic  impacts  on  the  pelagic 
longline  fishery  participants  while 
adckessing  the  bycatch  concerns  for 
BFT,  imdersized  swordfish,  and  billfish. 

NMFS  concluded  that  separation  of 
the  LCS  management  group  into 
ridgeback  and  non-ridgeback  LCS  and 
reduction  of  the  quota  for  non-ridgeback 
LCS  was  the  best  alternative  to  rebuild 
overfished  LCS  stocks  while  minimizing 
adverse  economic  impacts  on  LCS 
fishermen  because  it  allows  higher 
harvest  levels  than  those  maintained  if 
the  LCS  management  group  were  kept  as 
a  single  group.  This  measure  should 
rebuild  ridgeback  LCS  stocks  consistent 
with  the  Magnuson-Stevens  Act 
requirements  to  rebuild  overfished 
fisheries  and  to  consider  the  impacts  of 
fishery  resources  on  communities. 
NMFS  estimates  that  some  participants 
may  cease  business  operations  due  to 
this  action,  but  that  more  may  cease 
operations  imder  other  alternatives  that 
would  not  minimize  economic  impacts 
to  this  extent. 

The  limited  access  system 
implemented  in  this  final  rule  affects  all 
ciuxent  permit  holders  in  the  Atlantic 
swordfish  and  shark  fisheries  and  those 
vessels  fishing  for  Atlantic  tunas  with 
longlines.  The  intent  of  limited  access  is 
to  exclude  only  those  fishermen  whose 
logbook  records  indicate  they  are 
neither  active  nor  dependent  on  the 
swordfish  and  shark  fisheries,  except 
that  current  tuna  longline  fishermen 
woiUd  automatically  receive  a  swordfish 
or  shark  limited  access  permit  to 
authorize  landing  of  incidental  catch. 
Based  on  comments  received,  NMFS 
adjusted  the  qualifying  criteria  to 
further  reduce  the  likelihood  of 
removing  any  active  entity  dependent 
on  the  fishery. 

In  siunmaiy,  the  final  regulatory 
flexibility  analyses  found  that,  overall, 
the  final  actions  for  bluefin  tuna  and 
swordfish  rebuilding  and  the  bluefin 
tima  time/area  closure  may  have  some 
negative  economic  impact.  In  addition, 
the  combination  of  final  actions  for 
sharks  (quota  reductions,  minimum 
sizes,  retention  limits,  and  coimting 
dead  discards  and  state  landings  after 
Federal  closures  against  Federal  quotas) 
may  resuH  in  the  elimination  of  the 
directed  commercial  fisheries  for  large 
coastal  sharks,  and  may  substantially 
impact  commercial  fisheries  for  pelagic 
sharks  and  small  coastal  sharks  in  the 


U.S.  exclusive  economic  zone.  In 
addition,  because  these  regulations  will 
have  a  significant  impact  on  commercial 
fishermen,  the  HMS  FMP  will  likely 
also  impact  related  parties  and 
commimities  such  as  processors  and 
bait/gear  suppliers.  Some  of  the  final 
actions  (the  mid- Atlantic  time/area 
closure,  vessel  monitoring  system)  may 
increase  costs. 

However,  as  a  group,  the  final  actions 
in  the  HMS  FMP  were  specifically 
chosen  both  to  minimize  any  economic 
impacts  to  the  extent  practicable  and  to 
meet  the  goals  of  the  HMS  FMP  and  the 
Magnuson-Stevens  Act,  namely  to 
prevent  overfishing  and  rebuild 
overfished  stocks.  In  the  long  term,  the 
economic  impacts  endiued  now  will  be 
less  than  the  economic  impacts  endured 
if  HMS  fisheries  continue  to  decline  and 
become  commercially  extinct. 

The  RIR/FRFA  for  die  HMS  FMP 
provides  further  discussion  of  the 
economic  effects  of  all  the  alternatives 
considered  in  the  final  HMS  FMP.  A 
copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES). 

To  ensiu«  that  the  impacts  of  the 
Amendment  1  to  the  AUantic  Billfish 
FMP  were  fully  analyzed,  NMFS 
prepared  an  IRFA  pursuant  to  5  U.S.C. 
603  without  regard  to  whether  the 
proposed  action  woidd  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Aspects  of  the  proposed  rule  that  could 
have  affected  small  entities  in  the 
billfish  fisheries  included  a  retention 
limit  of  one  Atlantic  billfish  per  vessel 
per  trip  and  a  provision  that  would 
reduce  the  retention  limit  for  blue  and/ 
or  white  marlin  to  zero  if  landing  limits 
were  reached.  NMFS  received 
comments  that  tournaments  may  be 
canceled  or  may  experience  a  significant 
reduction  in  participation  if  fishermen 
are  not  allowed  to  land  a  billfish  that 
meets  the  legal  size  constraints.  NMFS 
concluded  that  the  alternative  of 
minimum  size  limits  with  the 
possibility  of  increased  size  limits 
through  framework  regidatory 
adjustments  could  restrict  landings  to 
the  allowable  level  without  undue 
economic  impacts. 

The  RIR/FRFA  for  Amendment  1  to 
the  AUantic  Billfish  FMP  provides 
further  discussion  of  the  economic 
impacts  of  all  the  alternatives 
considered.  A  copy  of  the  RIR/FRFA  is 
available  fi-om  NMFS  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  feiilure  to  comply  with,  a 
coUection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 


collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 
This  final  rule  contains  new  and 
revised  collection-of-information 
requirements,  subject  to  review  and 
approval  by  0MB  imder  the  PRA,  and 
restates  several  previously  approved 
requirements.  In  particular,  five  new 
reporting  requirements  would  include 
position  reports  from  a  vessel- 
monitoring  system  for  all  pelagic 
longline  vessels;  gear  marking  and 
vessel  identification  requirements  for 
longline  and  shark  gillnet  gear,  and  for 
handgear  and  harpoon  floats;  permits 
for  all  HMS  Charter/Headboat  vessels; 
logbooks  for  all  Atlantic  tima  vessels 
and  HMS  Charter/Headboat  vessels;  and 
revised  reporting  procedines  for 
exempted  fishing  permits.  The 
following  specific  reporting  and 
recordkeeping  requirements  have  been 
approved  by  0MB  or  are  pending  OMB 
approval  (as  noted): 

1.  Requirement  for  HMS  Charter/ 
Headboat  permits  in  §635.4,  estimated 
at  30  minutes  per  initial  permit 
application  and  6  minutes  per  renewal, 
will  be  submitted  for  OMB  clearance. 
NMFS  reserves  the  effective  date  of  the 
requirement  until  OMB  approval  is 
obtained. 

2.  AUantic  timas  vessel  permits  in 

§  635.4  (approved  imder  OMB  control 
niunber  0648-0327),  estimated  at  30 
minutes  per  initial  permit  application 
and  6  minutes  per  renewal;  and  AUantic 
timas  dealer  permits  in  §  635.4 
(approved  under  OMB  control  number 
0648-0202),  estimated  at  5  minutes  per 
permit  action. 

3.  Shark  and  swordfish  vessel  pennits 
in  §  635.4  (approved  under  OMB  control 
number  0648-0205),  estimated  at  20 
minutes  per  permit  action;  and  shark 
and  swordfish  dealer  pennits  in  §  635.4 
(approved  imder  OMB  control  niunber 
0648-0205),  estimated  at  5  minutes  per 
permit  action.  Importer  permitting 
requirements  for  swordfish  in  §  635.4, 
estimated  at  5  minutes  per  application, 
have  been  approved  by  OMB  under 
0648-0205. 

4.  Dealer  reporting  and  recordkeeping 
requirements  for  AUantic  bluefin  tima 
in  §  635.5  (approved  under  OMB  control 
niunber  0648-0239),  estimated  at  3 
minutes  for  daily  reports,  14  minutes 
per  bi-weekly  report  of  fish  pinchases, 
and  1  minute  to  affix  tags  and  label 
containers. 

5.  Dealer  reporting  and  recordkeeping 
requirements  for  AUantic  swordfish  and 
sharks  in  §  635.5  (approved  imder  OMB 
control  numbers  0648-0013)  estimated 
at  15  minutes  per  bi-weekly  report  of 
fish  purchases  and  3  minutes  per 
negative  report.  Importer  reporting 
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requirements  for  swordfish  in  §  635.5, 
estimated  at  15  minutes  per  bi-weekly 
report,  have  been  approved  by  OMB 
under  0648-0013. 

6.  Vessel  reporting  and  recordkeeping 
requirements  for  swordfish  and  sharks 
in  §  635.5  (currently  approved  imder 
OMB  control  number  0648-0016) 
estimated  at  10  minutes  per  logbook 
entry,  including  the  attachment  of  tally 
sheets,  and  2  minutes  for  a  negative 
catch  report  or  a  no-fishing  report.  OMB 
has  approved  (0648-0371)  a  request 
from  NMFS  to  consolidate  the  swordfish 
and  shark  logbooks  with  new  vessel 
reporting  requirements  for  Atlantic 
tunas  and  HMS  charter/headboats  in 

§  630.5  estimated  at  12  minutes  per 
logbook  entry  and  2  minutes  for  a 
negative  catch  report.  NMFS  intends  to 
randomly  select  10  percent  of  the  tuna 
vessels  and  all  HMS  charter/headboats 
on  an  annual  basis.  While  NMFS 
intends  to  consolidate  HMS  logbooks 
under  a  new  information  collection, 
there  will  be  an  initial  trial  period  for 
t\ma  vessels  and  HMS  charter/headboats 
with  the  pelagic  logbook  forms  ciurently 
approved  under  0648-0016.  After 
evaluation  of  the  program,  NMFS  will 
request  OMB  approval  to  issue  logbooks 
tailored  to  the  specific  reporting 
requirements  of  individual  fishery 
segments. 

7.  Fishing  tournament  registration  and 
selective  reporting  in  §  635.5  (approved 
under  OMB  control  number  0648-0323) 
estimated  at  10  minutes  per  report. 

8.  Swordfish  and  shark  limited  access 
permit  documentation  requirements  in 
§  635.16  (approved  under  OMB  control 
number  0648-0325)  estimated  at  1.5 
hours  per  response. 

9.  Vessel  identification  requirements 
for  permitted  HMS  vessels  in  §  635.6 
estimated  at  45  minutes  per  vessel,  have 
been  approved  by  OMB  imder  control 
nimiber  0648-0373. 

10.  HMS  gear  marking  requirements 
in  §  635.6,  estimated  at  15  minutes  per 
action  and  pertaining  to  longline  gear 
(terminal  floats  and  hi-flyers),  shark  nets 
(terminal  floats)  and  harpoon  and 
handgear  floats,  have  been  approved  by 
OMB  under  control  niunber  0648-0373. 

11.  Notification  for  at-sea  observer 
requirements  for  Atlantic  tuna, 
swordfish,  and  shark  vessels  in  §  635.7, 
estimated  at  2  minutes  per  response,  has 
been  approved  by  OMB  under  control 
number  0648-0374. 

12.  Position  reporting  and 
communication  from  a  vessel 
monitoring  system  in  §  635.69, 
estimated  at  0.033  seconds  per  position 
report  or  5  minutes  per  vessel  per  year, 
4  hours  for  installation,  and  2  hours  for 
annual  maintenance,  has  been  approved 


by  OMB  under  control  number  0648- 
0372. 

13.  BFT  purse  seine  inspection 
requests  in  §  635.21  (approved  imder 
OMB  control  number  0648-0202) 
estimated  at  5  minutes  per  request. 

14.  Angler  reporting  of  tropny  BFT 
and  reporting  by  commercial  vessels  of 
large  mediiun  and  giant  BFT  that  are  not 
sold  to  dealers  as  required  in  §  635.5 
(approved  under  OMB  control  niunber 
0648-0239)  are  estimated  at  3  minutes 
per  report,  and  Angler  reporting  of 
school  and  medium  tuna  in  §  635.5 
(approved  under  OMB  control  number 
0648-0328)  is  estimated  at  5  minutes 
per  response. 

15.  HMS  catch  and  release  program 
requirements  in  §  635.26  (approved 
under  OMB  control  number  0648-0247) 
estimated  at  2  minutes  per  tagging  card. 

16.  Documentation  requirements  for 
sale  of  billfish  in  §635.31  (approved 
under  OMB  control  number  0648-0216) 
estimated  at  20  minutes  for  dealers 
purchasing  from  vessels  and  2  minutes 
for  subsequent  purchasers. 

17.  Swordfish  Certificate  of  Eligibility 
in  §  635.46,  estimated  at  60  minutes  per 
document,  has  been  approved  under 
OMB  control  number  0648-0363. 
Bluefin  tuna  statistical  documents  in 
§635.42,  estimated  at  20  minutes  per 
fish  import  report,  and  government 
validation  of  BSDs  in  §635.44, 
estimated  at  2  hours  per  occurrence, 
have  been  approved  by  OMB  under 
control  number  0648-0040. 

18.  Revised  application  and  reporting 
requirements  for  EFPs  in  §  635.32, 
estimated  at  30  minutes  per  application, 
5  minutes  per  fish  collection  report,  and 
30  minutes  per  annual  summary  report, 
have  been  approved  by  OMB  under 
control  number  0648-0309. 

19.  Archival  tag  reporting 
requirements  in  §  635.33,  estimated  at 
1.5  hours  for  implantation  reports  and 
30  minutes  per  fish  catch  report,  have 
been  approved  by  OMB  linder  control 
number  0648-0338. 

Written  requests  for  purse  seine 
allocations  for  Atlantic  tunas  as 
required  under  §  635.27  are  not 
currently  approved  by  OMB.  Requests 
for  purse  seine  allocations  are  not 
subject  to  the  PRA  because,  under 
current  regulations,  a  maximum  of  five 
vessels  could  be  subject  to  reporting 
under  this  requirement.  Since  it  is 
impossible  for  10  or  more  respondents 
to  be  involved,  the  information 
collection  is  exempt  from  the  PRA 
clearance  requirement. 

Certificate  of  eligibility  requirements 
for  imports  of  fish  subject  to  trade 
restrictions  under  §  635.40  are  not 
currently  approved  by  OMB.  These 
regiUations  were  required  under  ATCA 


and  were  originally  issued  prior  to  the 
enactment  of  the  PRA.  NMFS  will 
consult  with  OMB  prior  to 
implementing  any  trade  restrictions 
under  this  section.  While  ATCA  and  the 
implementing  regulations  at  §  635.40 
auAorize  unilateral  trade  action  by  the 
United  States,  it  is  more  likely  that 
multilateral  action  would  be  taken  upon 
a  recommendation  of  ICCAT.  In  such 
case,  notice  and  comment  rulemaking 
procedures  under  ATCA  would  apply 
and  OMB  clearance  for  information 
collections  would  be  requested  prior  to 
issuance  of  a  proposed  nile. 

The  AA,  under  5  U.S.C.  553(d)(3), 
finds  that  it  would  be  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  the  billfish  minimum  size  limits, 
the  pelagic  longline  time/area  closure, 
and  the  bluefin  tuna  quota  and  effort 
control  specifications  for  30  days.  The 
AA  finds  that  these  measures  are 
necessary  to  initiate  rebuilding  of 
overfished  stocks,  to  manage  fisheries 
that  are  currently  ai-tive,  and  to  comply 
with  international  obligations. 

Given  NMFS'  ability  to  rapidly 
communicate  these  regulations  to 
fishing  interests  through  the  FAX 
network,  NOAA  weather  radio,  and 
HMS  Infoline,  the  AA  has  determined 
there  is  good  cause  for  a  waiver  of  the 
30-day  delay  in  the  effective  date 
because  such  delay  would  be  contrary  to 
the  public  good.  The  AA  is  delaying  die 
effective  dates  of  the  VMS  and  charter 
boat  and  headboat  permit  requirements, 
and  the  effective  dates  of  these 
requirements  are  listed  above. 

NMFS  requested  a  formal 
consultation  under  section  7  of  the  ESA 
on  the  HMS  fisheries  as  managed  under 
the  HMS  FMP  and  Billfish  Amendment. 
The  consultation  request  concerned  the 
possible  effects  of  management 
measures  in  the  Amendment  1  to  the 
Billfish  FMP  and  the  HMS  FMP, 
including  implementation  of  AOCTRP 
measures  for  the  pelagic  longline  fishery 
and  ALWTRP  measures  for  the 
southeast  shark  gillnet  fishery.  In  a  BO 
issued  on  April  23,  1999,  NMFS 
concluded  that:  (1)  continued  operation 
of  the  shark  giUnet  fishery  may 
adversely  affect,  but  with  management 
measures  previously  implemented 
under  the  ALWTRP  and  contained  in 
the  HMS  FMP,  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  north  Atlantic  right  whale;  (2) 
continued  operation  of  the  shark  gillnet 
fishery  may  adversely  affect,  but  is  not 
likely  to  jeopardize  the  continued 
existence  of  humpback,  fin  or  sperm 
whales,  or  Kemp's  ridley,  green, 
loggerhead,  hawksbill  or  leatherback  sea 
turtles;  (3)  continued  operation  of  the 
pelagic  longline  and  purse  seine 
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fisheries  may  adversely  affect,  but  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  NMFS 
jurisdiction;  and  (4)  continued 
operation  of  the  HMS  handgear  fisheries 
may  adversely  affect,  but  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  NMFS  jurisdiction. 

NMFS  also  concluded  that  no 
component  of  the  HMS  fisheries  would 
result  in  adverse  modification  of  critical 
habitat  designated  for  the  northern  right 
whale.  These  conclusions  are  based 
upon  the  effectiveness  of  measures 
implemented  in  this  final  rule,  the 
attainment  of  adequate  observer 
coverage  in  applicable  fisheries,  and  full 
implementation  of  the  requirements  of 
the  May  29, 1997  BO  as  amended  on 
August  5  and  29, 1997,  and  July  10, 
1998. 

NMFS  has  determined  that  the  final 
actions  in  these  plans  are  consistent  to 
the  maximum  extent  practicable  with 
the  coastal  zone  management  programs 
of  those  Atlantic,  Gulf  of  Mexico,  and 
Caribbean  coastal  states  that  have 
approved  coastal  zone  management 
programs.  The  draft  HMS  FMP,  draft 
BilLfish  Amendment,  and  draft 
Addendum  to  the  HMS  FMP  were 
submitted  to  the  responsible  state 
agencies  for  their  review  imder  Section 
307  of  the  Coastal  Zone  Management 
Act.  The  States  of  New  York,  Virginia, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Louisiana  certified  that 
the  HMS  FMP  and  Billfish  Amendment 
concur  with  their  applicable  CZMA 
regulations.  The  States  of  Rhode  Island 
and  Delaware  certified  that  the  HMS 
FMP  concurs  with  their  applicable 
CZMA  regulations.  The  States  of 
Massachusetts,  Coimecticut, 
Pennsylvania,  New  Jersey,  Georgia,  and 
Texas  certified  that  the  Billfish 
Amendment  conciu-s  with  their 
applicable  CZMA  regulations.  The 
States  of  Peimsylvania,  Virginia,  and 
Georgia  certified  that  the  Addendum  to 
the  HMS  FMP  concurs  with  their 
applicable  CZMA  regulations.  NMFS 
presumes  that  the  remaining  states  that 
did  not  respond  also  concur. 

The  State  of  Georgia  objected  to  the 
HMS  FMP  based  on  the  continuing 
operation  of  the  southeast  shark  drift 
gillnet  fishery  in  Federal  waters  off  its 
state  waters.  NMFS  shares  the  State  of 
Georgia's  concern  regarding  bycatch  and 
bycatch  mortality  rates  in  this  fishery 
and  is  gathering  information  on  the 
effect  of  drift  gillnets  in  Atlantic  shark 
fisheries  on  protected  species,  juvenile 
sharks,  and  other  finfish.  However, 
because  the  limited  data  available  at  this 
time  do  not  indicate  high  bycatch  and 


bycatch  mortality  of  protected  species, 
juvenile  sharks,  and  other  finfish  in  the 
shark  drift  gillnet  fishery,  and  because 
bycatch  of  endangered  species  in  this 
fishery  is  regulated  under  the 
Endangered  Species  Act  already,  NMFS 
is  not  prohibiting  use  of  this  gear  in 
shark  fisheries  at  this  time,  consistent 
with  National  Standard  i  which 
requires  that  management  measures  be 
based  on  the  best  scientific  information 
available.  In  the  HMS  FMP,  NMFS 
requires  100-percent  observer  coverage 
in  the  southeast  shark  drift  gillnet 
fishery  at  all  times  to  increase  data  on 
catch,  effort,  bycatch  and  bycatch 
mortality  rates  in  this  fishery.  Thus,  the 
final  action  is  consistent  with  Georgia's 
Coastal  Zone  Plan  to  the  maximum 
extent  practicable.  NMFS  encourages 
the  State  of  Georgia  to  submit  any  data 
collected  through  state  activities  and 
will  continue  to  work  with  the  State  to 
address  the  issues  with  this  fishery. 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  a  FEIS  for  the  HMS 
FMP  and  an  FEIS  for  the  Billfish  FMP 
Amendment.  The  Environmental 
Protection  Agency  published  the  notice 
of  availability  of  the  FEIS  for  the  HMS 
FMP  on  March  19, 1999,  and  the  notice 
of  availability  of  the  FSEIS  for  the 
Atlantic  billfish  FMP  amendment  on 
March  26. 1999.  Although  the  FMP  and 
amendment  discuss  concerns  with 
safety  at  sea,  the  final  actions  are  not 
expected  to  have  any  substantial 
adverse  impacts  on  public  health  or 
safety.  The  cumulative  long-term  impact 
of  the  final  actions  is  to  establish 
sustainable  fisheries  for  Atlantic  timas, 
swordfish,  sharks,  and  billfish.  In  the 
case  of  overfished  stocks  (west  Atlantic 
bluefin  tuna,  bigeye  tuna,  north  Atlantic 
swordfish,  large  coastal  sharks,  blue 
marlin,  white  marlin  and  sailfish), 
achievement  of  this  long-term  goal  is 
dependent  upon  rebuilding  the  stocks. 
The  final  actions  will  not  jeopardize  the 
productive  capacity  of  the  target 
species.  Although  in  some  cases  the 
final  actions  may  cause  an  increase  in 
fishing  pressure  on  non-target  stocks, 
such  as  dolphin  and  wahoo,  these 
effects  have  been  considered  and  are  not 
expected  to  jeopardize  the  productive 
capacity  of  the  non-target  fish  species. 
Fiulhermore,  the  final  actions  are  not 
expected  to  have  any  adverse  effects  on 
ocean  and  coastal  habitats.  The 
measures  established  in  this  final  rule 
are  expected  to  reduce  the  rate  of 
serious  injiuy  and  mortality  caused  to 
marine  mammals  by  the  pelagic  longline 
and  shark  drift  gillnet  fisheries  and  are 
not  expected  to  resuli  in  cumulative 
adverse  impacts  that  might  have  a 


substantial  effect  on  endangered  and 
threatened  species.  In  fact,  the  over- 
arching goal  of  the  FMP  and  the  Atlantic 
billfish  FMP  amendment  is  to 
implement  rebuilding  plans  to  reduce 
directed  and  bycatch  mortality  rates  for* 
overfished  stocks  Atlantic-wide  and  to 
manage  healthy  stocks  for  the  optimum 
yield.  As  no  significant  negative 
environmental  impacts  are  expected  to 
result  from  the  final  actions,  no 
mitigating  measures  are  adopted. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Treaties. 

50  CFR  Part  300 

Exports,  Fish,  Fisheries,  Fishing, 
Imports,  Labeling,  Marine  resources. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Transportation,  Treaties, 
and  Wildlife. 

50  CFR  Parts  600.  630,  635,  644.  and 
678 

Fisheries,  Fishing,  Fishing  vessels, 
Foreign  relations,  Intergovernmental 
relations,  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  May  18, 1999. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapters  II,  III,  and  VI  are  amended 
as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
0MB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Effective  July  1, 1999,  in  §902.1, 
paragraph  (b),  the  table  is  amended  by 
removing,  in  the  left  column  imder  50 
CFR,  all  of  the  entries  for  parts  285,  630, 
644,  and  678,  and,  in  the  right  colimm 
in  corresponding  positions,  the  control 
numbers,  and  by  adding,  in  numerical 
order,  the  following  entries  to  read  as 
follows: 

§  902.1    0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 
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(b) 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


Cun^nt  0MB  control 

number  (All  numbers 

begin  with  0648-) 


•       • 

*     '  •      • 

50  CFR 

^ 

•           ♦ 

*      •      • 

300.27 

-0040 

•           ♦ 

635.4(d) 

*           *           • 

-0327  and  -0205 

635.4(g) 

-0202  and  -0205 

635.5(a) 

-0371  and  -0328 

635.5(b) 

-0013  and -0239 

635.5(c) 

-0339 

635.5(d) 

-0328 

635.5(e) 

-0323 

635.6(c) 

-0373 

635.7(c)  . 

-0374 

635.16 

-0325 

635.21(d) 

-0202 

635.26 

-0247 

635.31(b) 

-0216 

635.32 

-0309 

635.33 

-0338 

635.42 

-0040 

635.43 

-0040 

635.44 

-0040 

635.46(b) 

-0363 

635.69(a) 

-0372 

•      • 

*      •      • 

50  CFR  Chapter  II 

PART  285— ATLANTIC  TUNAS 
nSHERIES  [REMOVED] 

3.  Under  the  authority  of  16  U.S.C. 
971  et  seq.,  part  285  is  removed  effective 
July  1, 1999  except  that  §  285.22  is 
removed  and  reserved  effective  May  24, 
1999. 

50  CFR  Chapter  m 

PART  300-INTERNATIONAL 
FISHERIES  REGULATIONS 

4.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  773  et  seq.;  16  U.S.C. 
951-961  and  971  et  seq.;  16  U.S.C.  973-973r; 
16  U.S.C.  2431  et  seq.;  16  U.S.C.  3371-3378; 
16  U.S.C.  3636(b);  16  U.S.C.  5501  et  seq.;  and 
16  U.S.C.  1801  et  seq. 

5.  Effective  July  1, 1999,  in  §  300.21, 
the  definition  for  "tag"  is  revised  to  read 
as  follows: 

§300^1    Definitions. 

*        *        *        •        • 

Tag  means  the  dealer  tag,  a  flexible 
self-locking  ribbon  issued  by  NMFS  for 
the  identification  of  bluefin  tuna  under 
§  300.26,  or  the  BSD  tag  specified  under 
§635.42  (a)(2)  of  this  tide. 


§§300.24,    300.25,  and  300.26  [Amended] 

6.  Effective  July  1,  1999,  in  §§  300.24, 
300.25  and  300.26,  the  term  "the 
Regional  Director",  wherever  it  appears, 
is  replaced  by  "NMFS". 

7.  Effective  July  1,  1999,  in  §  300.25, 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§  300.25    Pacific  bluefin  tuna— Dealer 
recordlteeping  and  reporting. 


(a)  *  *  * 

(1)  The  report  required  to  be 
submitted  under  this  paragraph  (a)  must 
be  postmarked  within  10  days  after  the 
end  of  each  2-week  reporting  period  in 
which  Pacific  bluefin  tima  were 
exported.  The  bi-weekly  reporting 
periods  are  defined  as  die  first  day  to 
the  15th  day  of  each  month  and  the  16th 
day  to  the  last  day  of  the  month. 
***** 

8.  Effective  July  1, 1999,  in  §  300.26, 
paragraph  (d)  is  revised  to  read  as 
follows: 

§300.26    Pacific  Muefin  tuna— Tags. 

***** 

(d)  Removal.  A  NMFS-issued 
numbered  tag  affixed  to  any  Pacific 
bluefin  tuna  at  the  option  of  any 
permitted  dealer  under  paragraph  (c)  of 
this  section  or  any  tag  affixed  to  any 
Pacific  bluefin  tima  to  meet  the 
requirements  of  §  635.42(a)(2)  of  this 
title  must  remain  on  the  tima  until  the 
tima  is  cut  into  portions.  If  the  tuna  or 
tuna  parts  subsequently  are  packaged 
for  transport  for  domestic  commercial 
use  or  for  export,  the  number  on  each 
tag  attached  to  each  tima  or  its  parts 
must  be  written  legibly  and  indelibly  on 
the  outside  of  any  package  or  container. 
***** 

9.  Effective  July  1, 1999,  §  300.27  is 
revised  to  read  as  follows: 

§300.27    Pacific  bluefin  tuna- 
Documentation  requirements. 

Bluefin  tuna  imported  into,  or 
exported  or  re-exported  from  the 
customs  territory  of  the  United  States  is 
subject  to  the  documentation 
requirements  specified  in  §§635.41 
through  635.44  of  this  title. 

10.  Effective  July  1, 1999,  in  §  300.28, 
paragraphs  (b)  and(c)  are  revised  to  read 
as  follows: 

§300.28    Pacific  bluefin  tuna- 
Prohibitions. 

*        *        *        •        * 

(b)  Remove  any  NMFS-issued 
nmnbered  tag  affixed  to  any  Pacific 
bluefin  tima  at  the  option  of  any 
permitted  dealer  or  any  tag  affixed  to  a 
Pacific  bluefin  tuna  to  meet  the 
requirements  of  §  635.42(a)(2)  of  this 


tide,  before  removal  is  allowed  under 
§  300.26,  or  fail  to  write  the  tag  number 
on  the  shipping  package  or  container  as 
specified  in  §  300.26. 

(c)  Reuse  any  NMFS-issued  numbered 
tag  affixed  to  a  Pacific  bluefin  tuna  at 
the  option  of  a  pennitted  dealer  or  any 
tag  affixed  to  a  Pacific  bluefin  tuna  to 
meet  the  requirements  of  §  635.42(a)(2) 
of  this  title  or  reuse  any  tag  number 
previously  written  on  a  shipping 
package  or  container  as  prescribed  by 
§  300.26. 

50  CFR  Chapter  VI 

PART  600-MAQNUSON-STEVENS  ACT 
PROVISIONS 

11.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
etseq. 

12.  Effective  July  1, 1999,  in  §600.10, 
the  definition  for  "Drift  gillnet"  is 
removed  and  the  definitions  for 
"Albacore",  "Angling",  "AUantic 
timas",  "AUantic  Tunas  Convention 
Act",  "Bigeye  tuna",  "Billfish", 
"Bluefin  tuna",  "Blue  marlin", 
"Carcass",  "Catch  limit",  "Charter 
boat",  "Fillet",  "Fish  weir". 
"Headboat",  "Land",  "Longbill 
spearfish",  "Postmark",  "Purchase", 
"Round",  "Sailfish".  "Sale  or  seU", 
"Skipjack  tuna",  "Swordfish",  "Trip", 
"White  marlin",  and  "Yellowfin  tima" 
are  added  in  alphabetical  order  to  read 
as  follows: 

§600.10    Definitions. 

*        *        *        *        * 

Albacore  means  the  species  Thunnus 
alalunga,  or  a  part  thereof. 

***** 

Angling  means  fishing  for,  attempting 
to  fish  for,  catching  or  attempting  to 
catch  fish  by  any  person  (angler)  with  a 
hook  attached  to  a  line  that  is  hand-held 
or  by  rod  and  reel  made  for  this 
purpose. 
***** 

Atlantic  tunas  means  bluefin, 
albacore,  bigeye,  skipjack,  and  yellowfin 
timas  found  in  the  Atlantic  CX:ean. 

Atlantic  Tunas  Convention  Act  means 
the  Adantic  Tunas  Convention  Act  of 
1975, 16  U.S.C.  971-97lh. 
***** 

Bigeye  tuna  means  the  species 
Thunnus  obesus,  or  a  part  thereof. 

Billfish  means  blue  marlin,  longbill 
spearfish,  saiffish,  or  white  marlin. 

Bluefin  tuna  means  the  species 
Thunnus  thynnus,  or  a  part  thereof. 

Blue  marlin  means  the  species 
Makaira  nigricans,  or  a  part  thereof. 
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Carcass  means  a  fish  in  whole 
condition  or  that  portion  of  a  fish  that 
has  been  gilled  and/or  gutted  and  the 
head  and  some  or  all  fins  have  been 
removed,  but  that  is  otherwise  in  whole 
condition. 
***** 

Catch  limit  means  the  total  <allowable 
harvest  or  take  from  a  single  fishing  trip 
or  day,  as  defied  in  this  section. 

*        *        *        *        * 

Charter  boat  means  a  vessel  less  than 
100  gross  tons  (90.8  mt]  that  meets  the 
requirements  of  the  U.S.  Coast  Guard  to 
carry  six  or  fewer  passengers  for  hire. 

***** 

Fillet  means  to  remove  slices  of  fish 
flesh  from  the  carcass  by  cuts  made 
parallel  to  the  backbone. 

***** 

Fish  weir  means  a  large  catching 
arrangement  with  a  collecting  chamber 
that  is  made  of  non-textile  material 
(wood,  wicker)  instead  of  netting  as  in 
a  pound  net. 
***** 

Headboat  means  a  vessel  that  holds  a 
valid  Certificate  of  Inspection  issued  by 
the  U.S.  Coast  Guard  to  carry  passengers 
for  hire. 

***** 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  arrive  in  port  or  at 
a  dock,  berth,  beach,  seawall,  or  ramp. 

Longbill  spearfish  means  the  species 
Tetrapturus  pfluegeri,  or  a  part  thereof. 
***** 

Postmark  means  independently 
verifiable  evidence  of  the  date  of 


mailing,  such  as  a  U.S.  Postal  Service 
postmark,  or  other  private  carrier 
postmark,  certified  mail  receipt, 
overnight  mail  receipt,  or  a  receipt 
issued  upon  hand  delivery  to  a 
representative  of  NMFS  authorized  to 
collect  fishery  statistics. 
***** 

Purchase  means  the  act  or  activity  of 
buying,  trading,  or  bartering,  or 
attempting  to  buy,  trade,  or  barter. 

***** 

Round  means  a  whole  fish — one  that 
has  not  been  gilled,  gutted,  beheaded,  or 
definned. 

***** 

Sailfish  means  the  species  Istiophorus 
platypterus,  or  a  part  thereof. 

Sale  or  sell  means  the  act  or  activity 
of  transferring  property  for  money  or 
credit,  trading,  or  bartering,  or 
attempting  to  so  transfer,  trade,  or 
barter. 
***** 

Skipjack  tuna  means  the  species 
Katsuwonus  pelamis,  or  a  part  thereof. 

***** 

Swordfisb  means  the  species  Xiphias 
gladius,  or  a  part  thereof. 

***** 

Trip  means  the  time  period  that 
begins  when  a  fishing  vessel  departs 
fi-om  a  dock,  berth,  beach,  seawall, 
ramp,  or  port  to  carry  out  fishing 
operations  and  that  terminates  with  a 
return  to  a  dock,  berth,  beach,  seawall, 
ramp,  or  port. 


White  marlin  means  the  species 
Tetrapturus  albidus,  or  a  part  thereof. 

Yellowfin  tuna  means  the  species 
Thunnus  albacares,  or  a  part  thereof. 

13.  Effective  July  1,  1999,  §600.15  is 
amended  by  redesignating  paragraphs 
(a)(7)  through  (a)(ll)  as  paragraphs 
(a)(ll)  through  (a)(15),  respectively,  by 
redesignating  paragraphs  (a)(2)  throu^ 
(a)(6)  as  paragraphs  (a)(5)  through  (a)(9), 
respectively,  and  by  adding  paragraphs 
(a)(2)  through  (a)(4)  and  paragraph 
(a)(10)  to  read  as  follows: 

§  600.1 5    Other  acronyms. 

(a)  *  *  * 

(2)  ATCA-Atlaniic  Tunas  Convention 
Act 

(3)  BFT  (Atlantic  bluefin  tima)  means 
the  subspecies  of  bluefin  tuna,  Thuimus 
thynnus  thynnus,  or  a  part  thereof,  that 
occiu-s  in  the  Atlantic  Ocean. 

(4)  BSD  means  the  ICCAT  bluefin  tuna 
statistical  document. 
*****' 

(10)  ICCAT  means  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas. 
***** 

14.  Effective  July  26, 1999,  in 

§  600.725,  paragraph  (v),  the  table  is 
amended  by  revising  all  entries  under 
the  last  subheading  "Secretary  of 
Commerce"  to  read  as  follows: 

§600.725    General  prohibitions. 

***** 

(v)  *  *  * 


Fishery 

Allowable  gear  types 

*                                                               •                                                                •                                                                * 

• 

Secretary  of  Commerce 

Atlantic  Tunas,  Swordflsh  and  Sharks  FMP: 

A.  Swordfish  handgear  fishery 

B.  Pelagic  longllne  fishery  

C.  Shark  drift  gillnet  fishery  

D.  Shark  bottom  longline  fishery  r 

E.  Shark  handgear  fishery  

F.  Tur»  purse  seine  fishery 

G.  Tuna  recreational  fishery  

H.  Tuna  handgear  fishery  

I.  Tuna  harpoon  fishery 

Atlantic  Billfish  FMP: 

Recreational  fishery 


A.  Rod  and  reel,  harpoon,  handline, 
bandit  gear. 

B.  Longline. 

C.  Gillnet. 

D.  Longline. 

E.  Rod  and  reel,  handline,  bandit 
gear. 

F.  Purse  seine. 

G.  Rod  and  reel,  handline. 

H.  Rod  and  reel,  harpoon,  handline, 

bandit  gear. 
I.  Harpoon. 

Rod  and  reel. 


PART  630— ATLANTIC  SWORDHSH 
nSHERY  [REMOVED] 

15.  Under  the  authority  of  16  U.S.C. 
971  et  seq.  and  16  U.S.C.  1801  et  seq., 


part  630  is  removed  effective  July  1, 
1999. 

16.  Part  635  is  added  and  is  effective 
July  1, 1999,  except  that  §635.25  is 
effective  May  24, 1999,  §  635.69  is 


effective  September  1, 1999,  and 
§  635.4(b)  will  be  effective  on  a  date  to 
be  announced  and  published  after  OMB 
approves  the  information  collection 
requirements,  to  read  as  follows: 
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PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPEaES 

SubfMrt  A— General 

Sec. 

635.1  Purpose  and  scope. 

635.2  Definitions. 

635.3  Relation  to  other  laws. 

635.4  Permits  and  fees. 

635.5  Recordkeeping  and  reporting. 

635.6  Vessel  and  gear  identification. 

635.7  At-sea  observer  coverage. 

Subpart  B— UmHed  Accees 

635.16  Limited  access  permits. 

Subpart  C— Management  Meaaurea 

635.20  Size  limits. 

635.21  Gear  operation  and  deployment 
restrictions. 

635.22  Recreational  retention  limits. 

635.23  Retention  limits  for  BFT. 

635.24  Commercial  retention  limits  for 
sharks  and  swordfish. 

635.25  Interim  Provisions  • 

635.26  Catch  and  release. 

635.27  Quotas. 

635.28  Closures. 

635.29  Transfer  at  sea. 

635.30  Possession  at  sea  and  landing. 

635.31  Restrictions  on  sale  and  purchase. 

635.32  Specifically  authorized  activities. 

635.33  Archival  tags. 

635.34  Adjustment  of  management  measures. 

Subpart  D— ReetrlcUons  on  Imports 

635.40  Restrictions  to  enhance  conservation. 

635.41  Species  subject  to  documentation 
requirements. 

635.42  Documentation  requirements. 

635.43  Contents  of  documentation. 

635.44  Validation  requirements. 

635.45  Import  restrictions  for  Belize, 
Honduras,  and  Panama. 

635.46  Import  restrictions  on  swordfish. 

635.47  Ports  of  entry. 

Subpart  E— International  Port 
Inspection 

635.50  Basis  and  purpose. 

635.51  Authorized  officer. 

635.52  Vessels  subject  to  inspection. 

635.53  Reports. 

Subpart  F— Enforcement 

635.69  Vessel  monitoring  systems. 

635.70  Penahies. 

635.71  Prohibitions. 

Appendix  A  to  Part  635 — Species  Tables 

Authority:  16  U.S.C.  971  et  seq.;  16  US.C. 
1801  et  seq. 

Subpart  A— General 

§  635.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part  govern 
the  conservation  and  management  of 
Atlantic  tunas,  Atlantic  billfish,  Atlantic 
sharks,  and  Atlantic  svtrordfish  imder 
the  authority  of  the  Magnuson-Stevens 
Act  and  ATCA.  They  implement  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Sworclfish,  and  Sharks,  and  the 


Fishery  Management  Plan  for  Atlantic 
Billfishes.  The  Atlantic  tunas 
regulations  govern  conservation  and 
miinagement  of  Atlantic  tunas  in  the 
management  unit.  The  Atlantic  billfish 
regulations  govern  conservation  and 
management  of  Atlantic  billfish  in  the 
management  unit.  The  Atlantic 
swordfish  regulations  govern 
conservation  and  management  of  North 
and  South  Atlantic  swordfish  in  the 
management  unit.  North  Atlantic 
swordfish  are  managed  under  the 
authority  of  both  ATCA  and  the 
Magnuson-Stevens  Act.  South  Atlantic 
swordfish  are  managed  tmder  the  sole 
authority  of  ATCA.  The  shark 
regulations  govern  conservation  and 
management  of  sharks  in  the 
management  unit,  solely  imder  the 
authority  of  the  Magnuson-Stevens  Act. 
Sharks  are  managed  imder  the  authority 
of  the  Magnuson-Stevens  Act. 

(b)  Under  section  9(d)  of  ATCA, 
NMFS  has  determined  that  the 
regulations  contained  in  this  part  with 
respect  to  Atlantic  tunas  are  applicable 
within  the  territorial  sea  of  the  United 
States  adjacent  to,  and  within  the 
boundaries  of,  the  States  of  New 
Hampshire,  Massachusetts,  Rhode 
Island,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Louisiana  and  Texas, 
and  the  Commonwealths  of  Puerto  Rico 
and  the  Virgin  Islands.  NMFS  will 
undertake  a  continuing  review  of  State 
regulations  to  determine  if  regulations 
applicable  to  Atlantic  timas,  swordfish 
or  billfish  are  at  least  as  restrictive  as 
regulations  contained  in  this  part  and  if 
such  regiilations  are  effectively 
enforced.  In  such  case,  NMFS  will  file 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  the  basis 
for  the  determination  and  of  the  specific 
regulations  that  shall  or  shall  not  apply 
in  the  territorial  sea  of  the  identified 
State. 

§635^    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act,  ATCA,  and 
§  600.10  of  this  chapter,  the  terms  used 
in  this  part  have  following  meanings.  If 
applicable,  the  terms  used  in  this  part 
supercede  those  used  in  §  600.10: 

Archival  tag  means  a  device  that  is 
implanted  or  affixed  to  a  fish  to 
electronically  record  scientific 
information  about  the  migratory 
behavior  of  that  fish. 

ATCA  Certificate  of  Eligibility  (COE) 
means  the  certificate  that  must 
accompany  any  applicable  shipment  of 
fish  pursuant  to  a  finding  under  16 
U.S.C.  971d  (c)(4)  or  (c)(5). 


Atlantic  HMS  means  Atlantic  tunas, 
billfish,  sharks,  and  swordfish. 

Atlantic  Ocean,  as  used  in  this  part, 
includes  the  North  and  South  Atlantic 
Oceans,  the  Gulf  of  Mexico,  and  the 
Caribbean  Sea. 

BFT  landings  quota  means  the  portion 
of  the  ICCAT  BFT  catch  quota  allocated 
to  the  United  States  against  which 
landings  of  BFT  are  counted. 

Billfish  Certificate  of  Eligibility  (COE) 
means  a  certificate  that  accompanies  a 
shipment  of  billfish  indicating  that  the 
billfish  or  related  species,  or  parts 
thereof,  are  not  bom  the  respective 
Atlantic  Ocean  management  units. 

BSD  tag  means  a  numbered  tag  affixed 
to  a  BFT  issued  by  any  country  in 
conjunction  with  a  catch  statistics 
information  program  and  recorded  on  a 
BSD. 

Caudal  keel  means  the  horizontal 
ridges  along  each  side  of  a  fish  at  the 
base  of  the  tail  fin. 

CFL  (curved  fork  length)  means  the 
length  of  a  fish  measured  from  the  tip 
of  the  upper  jaw  to  the  fork  of  the  tail 
along  the  contoiu  of  the  body  in  a  line 
that  runs  along  the  top  of  the  pectoral 
fin  and  the  top  of  the  caudal  keel. 

CK  means  the  length  of  a  fish 
measured  along  the  body  contour,  i.e.,  a 
ctuved  measurement,  from  the  point  on 
the  cleithnun  that  provides  the  shortest 
possible  measurement  along  the  body 
contoiu-  to  the  anterior  portion  of  the 
caudal  keel.  The  cleithnun  is  the 
semicircular  bony  structure  at  the 
posterior  edge  of  the  gill  opening. 

Convention  means  the  International 
Convention  for  the  Conservation  of 
Atlantic  Tunas,  signed  at  Rio  de  Janeiro, 
Brazil,  on  May  14, 1966,  20  U.S.T.  2887, 
TIAS  6767,  including  any  amendments 
or  protocols  thereto,  which  are  binding 
upon  the  United  States. 

Conventional  tag  means  a  niunbered, 
flexible  ribbon  that  is  implanted  or 
affixed  to  a  fish  that  is  released  back 
into  the  ocean  that  allows  for  the 
identification  of  that  fish  in  the  event  it 
is  recaptured. 

Dealer  tag  means  the  numbered, 
flexible,  self-locking  ribbon  issued  by 
NMFS  for  the  identification  of  BFT  sold 
to  a  permitted  dealer  as  required  under 
§635.5(b}(2)(ii). 

Dehooking  device  means  a  device 
intended  to  remove  a  hook  embedded  in 
a  fish  in  order  to  release  the  fish  with 
minimum  damage. 

Designated  by  NMFS  means  the 
address  or  location  indicated  in  a  letter 
to  permit  holders  or  in  a  letter 
accompanying  reporting  forms. 

Division  Chief  means  the  Chief, 
Highly  Migratory  Species  Management 
Division,  NMFS  (F/SFl),  1315  East-West 
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Highway,  Silver  Spring,  MD,  20910; 
(301) 713-2347. 

Downrigger  means  a  piece  of 
equipment  attached  to  a  vessel  and  with 
a  weight  on  a  cable  that  is  in  turn 
attached  to  hook-and-line  gear  to 
maintain  lures  or  bait  at  depth  while 
trolling.  The  downrigger  has  a  release 
system  to  retrieve  the  weight  by  rod  and 
reel  or  by  manual,  electric,  or  hydraulic 
winch  after  a  fish  strike  on  the  hook- 
and-line  gear. 

Dress  means  to  process  a  fish  by 
removal  of  head,  viscera,  and  fins,  but 
does  not  include  removal  of  the 
backbone,  halving,  quartering,  or 
otherwise  further  reducing  the  carcass. 

Dressed  weight  (dw)  me^s  the  weight 
of  a  fish  after  it  has  been  dressed. 

EFP  means  an  exempted  fishing 
permit  issued  pursuant  to  §  600.745  of 
this  chapter  or  to  §635.32. 

Eviscerated  means  a  fish  that  has  only 
the  alimentary  organs  removed. 

Export  means  a  shipment  to  a 
destination  outside  the  customs  territory 
of  the  United  States  for  which  a 
Shipper's  Export  Declaration  (Customs 
Form  7525)  is  reqiiired.  Atlantic  HMS 
destined  from  one  foreign  coimtry  to 
another,  which  transits  the  United 
States  and  for  which  a  Shipper's  Export 
Declaration  is  not  required  to  be  filed, 
is  not  an  export  imder  this  definition. 

Exporter  means  the  principal  party 
responsible  for  effecting  export  from  the 
United  States  as  listed  on  the  Shipper's 
Export  Declaration  (Customs  Form 
7525)  or  any  authorized  electronic 
medium  available  from  U.S.  Customs. 

Finlet  means  one  of  the  small 
individual  fins  on  a  tuna  located  behind 
the  second  dorsal  and  anal  fins  and 
forward  of  the  tail  fin. 

First  transaction  in  the  United  States 
means  the  time  and  place  at  which  a 
fish  is  filleted,  cut  into  steaks,  or 
processed  in  any  way  that  physically 
alters  it  after  being  landed  in  or 
imported  into  the  United  States. 

Fishing  record  means  all  records  of 
navigation  and  operations  of  a  fishing 
vessel,  as  well  as  all  records  of  catching, 
harvesting,  transporting,  landing, 
piu-cbasing,  or  selling  a  fish. 

Fishing  vessel  means  any  vessel 
engaged  in  fishing,  processing,  or 
transporting  fish  loaded  on  the  high 
seas,  or  any  vessel  outfitted  for  such 
activities. 

Fishing  year  means — 

(1)  For  Atlantic  tiuias,  billfish,  and 
swordfish — Jime  1  through  May  31  of 
the  following  year;  and 

(2)  For  sharks — January  1  through 
December  31. 

FL  (fork  length)  means  the  straight- 
line  measurement  of  a  fish  from  the  tip 
of  the  snout  to  the  fork  of  the  tail.  The 


measurement  is  not  made  along  the 
curve  of  the  body. 

Giant  BFT  means  an  Atlantic  BFT 
measuring  81  inches  (206  cm)  CFL  or 
greater. 

Handgear  means  handline,  harpoon, 
rod  and  reel  or  bandit  gear. 

High-flyer  means  a  flag,  radar 
reflector,  or  radio  beacon  transmitter 
attached  to  a  longline. 

Highly  migratory  species  (HMS) 
means  blue&i,  bigeye,  yellowfin, 
albacore,  and  skipjack  tunas;  swordfish; 
sharks  (listed  in  Appendix  A  to  this 
part);  white  marlln;  blue  marlin; 
sallfish;  and  longbill  spearfish. 

HAP  means  an  initial  limited  access 
permit  issued  pursuant  to  §  635.4. 

Import  means  the  release  of  HMS 
from  a  nation's  Customs'  custody  and 
entry  into  the  territory  of  that  nation. 
HMS  are  Imported  into  the  United 
States  upon  release  from  U.S.  Customs' 
custody  pursuant  to  filing  an  entry 
summary  dociiment  (Customs  Form 
7501)  or  filing  by  any  authorized 
electronic  medium.  HMS  destined  from 
one  foreign  country  to  another,  which 
transit  the  United  States  and  for  which 
an  entry  summary  is  not  required  to  be 
filed,  are  not  an  import  under  this 
definition. 

Importer,  for  the  purpose  of  HMS 
imported  into  the  United  States,  means 
the  importer  of  record  as  declared  on 
U.S.  Customs  Form  7501  or  by  any 
authorized  electronic  medium. 

Intermediate  country  means  a  country 
that  exports  to  another  coimtry  HMS 
previously  Imported  by  that  nation. 
Shipments  of  HMS  through  a  country  on 
a  through  bill  of  lading  or  in  another 
manner  that  does  not  enter  the 
shipments  into  that  country  as  an 
importation  do  not  make  that  country  an 
intermediate  country  under  this 
definition. 

LAP  means  a  limited  access  permit 
issued  pursuant  to  §  635.4. 

Large  coastal  shark  (LCS)  means  one 
of  the  species,  or  a  part  thereof,  listed 
in  paragraph  (a)  of  Table  1  in  Appendix 
A  to  this  part. 

Large  medium  BFT  means  a  BFT 
measuring  at  least  73  inches  (185  cm) 
and  less  than  81  Inches  (206  cm)  CFL. 

Large  school  BFT  means  a  BFT 
measuring  at  least  47  inches  (119  cm) 
and  less  than  59  inches  (150  cm)  CFL. 

LfFL  (lower  jaw-fork  length)  means 
the  "straight-line  measurement  of  a  fish 
from  the  tip  of  the  lower  jaw  to  the  fork 
of  the  caudal  fin.  The  measurement  is 
not  made  along  the  curve  of  the  body. 

Management  unit  means  in  this  part: 

(1)  For  Adantic  tunas,  longbill 
spearfish,  blue  marlin  and  white  marlin, 
means  all  fish  of  these  species  in  the 
Adantic  Ocean; 


(2)  For  sallfish,  means  all  fish  of  this 
species  in  the  Adantic  Ocean  west  of 
30°  W.  long.; 

(3)  For  North  Adantic  swordfish, 
means  all  fish  of  this  species  in  the 
Adantic  Ocean  north  of  5°  N.  lat.; 

(4)  For  South  Atlantic  swordfish, 
means  all  fish  of  this  species  in  the 
Atlantic  Ocean  south  of  5°  N.  lat.;  and 

(5)  For  sharks,  means  all  fish  of  these 
species  in  the  western  north  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea. 

Mid-Atlantic  Bight  means  the  area 
bounded  by  straight  lines  connecting 
the  mid- Atlantic  states'  internal  waters 
and  extending  to  71°  W.  long,  between 
35°  N.  lat.  and  43°  N.  lat. 

Non-ridgeback  large  coastal  shark 
means  one  of  the  species,  or  a  part 
thereof,  listed  in  paragraph  (a)(2)  of 
Table  1  in  Appendix  A  to  this  part. 

North  Atlantic  swordfish  or  North 
Atlantic  swordfish  stock  means  those 
swordfish  occurring  in  the  Adantic 
Ocean  north  of  5°  N.  lat. 

Northeastern  United  States  closed 
area  means  the  area  bounded  by  straight 
lines  connecting  the  following 
coordinates  in  the  order  stated:  40°00' 
N.  lat.,  74°00'  W.  long.;  40°00'  N.  lat., 
68°00'  W.  long.;  39°00'  N.  lat.,  68°00'  W. 
long.;  and  39°00'  N.  lat.,  74°00'  W.  long. 

Operator,  with  respect  to  any  vessel, 
means  the  master  or  other  individual 
aboard  and  in  charge  of  that  vessel. 

Pectoral  fin  means  the  fin  located 
behind  the  gill  cover  on  either  side  of 
a  fish. 

Pelagic  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (c)  of  Table  1  in  Appendix  A 
to  this  part. 

PFCFL  (pectoral  fin  curved  fork 
length)  means  the  length  of  a  beheaded 
fish  from  the  dorsal  insertion  of  the 
pectoral  fin  to  the  fork  of  the  tail 
measured  along  the  contour  of  the  body 
in  a  line  that  runs  along  the  top  of  the 
pectoral  fin  and  the  top  of  the  caudal 
keel. 

Prohibited  shark  means  one  of  the 
species,  or  a  part  thereof,  listed  in 
paragraph  (d)  of  Table  1  in  Appendix  A 
to  this  part. 

Restricted-fishing  day  (RFD)  means  a 
day,  beginning  at  0000  hours  and 
ending  at  2400  hours  local  time,  during 
which  a  person  aboard  a  vessel  for 
which  a  General  category  permit  for 
Atlantic  Tunas  has  been  issued  may  not 
fish  for,  possess,  or  retain  a  BFT. 

Ridgeback  large  coastal  shark  means 
one  of  the  species,  or  a  part  thereof, 
listed  in  paragraph  (a)(1)  of  Table  1  in 
Appendix  A  to  this  part. 

School  BFT  means  a  BFT  measuring 
at  least  27  inches  (69  cm)  and  less  than 
47  inches  (119  cm)  CFL. 
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Shark  means  one  of  the  oceanic 
species,  or  a  part  thereof,  listed  in 
Tables  1  and  2  in  Appendix  A  to  this 
part. 

Small  coastal  shark  (SCS)  means  one 
of  the  species,  or  a  part  thereof,  listed 
in  paragraph  (b)  of  Table  1  in  Appendix 
A  to  this  part. 

Small  medium  BFT  means  a  BFT 
measuring  at  least  59  inches  (150  cm) 
and  less  than  73  inches  (185  cm)  CFL. 

South  Atlantic  swordfish  or  south 
Atlantic  swordfish  stock  means  those 
swordfish  occurring  in  the  Atlantic 
Ocean  south  of  5°  N.  lat. 

Swordfish  Certificate  of  Eligibility 
(COE)  means  the  certificate  that 
accompanies  a  shipment  of  imported 
swordfish  indicating  that  the  swordfish 
or  swordfish  parts  are  not  from  the 
Atlantic  Ocean  or,  if  they  are,  are 
derived  from  a  swordfish  weighing  more 
than  33  lb  (15  kg)  dw. 

Tournament  means  any  fishing 
competition  involving  Atlantic  HMS  in 
which  participants  must  register  or 
otherwise  enter  or  in  which  a  prize  or 
award  is  offered  for  catching  or  landing 
such  fish. 

Tournament  operator  means  a  person 
or  entity  responsible  for  maintaining 
records  of  participants  and  results  used 
for  awarding  tournament  points  or 
prizes,  regardless  of  whether  fish  are 
retained. 

Trip  limit  means  the  total  allowable 
take  fix)m  a  single  trip  as  defined  in 
§  600. 1 0  of  this  chapter. 

Weighout  slip  means  a  document 
provided  to  the  owner  or  operator  of  the 
vessel  by  a  person  who  weighs  fish  or 
parts  thereof  that  are  landed  from  a 
fishing  vessel.  A  docimient,  such  as  a 
"tally  sheet."  "trip  ticket."  or  "sales 
receipt,"  that  contains  such  information 
is  considered  a  weighout  slip. 

Young  school  BFT  means  an  Atlantic 
BFT  measuring  less  than  27  inches  (69 
cm)  CFL. 

§635  J    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  600.705  of  this 
chapter  and  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  In  accordance  with  regulations 
issued  under  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  it 
is  imlawful  for  a  commercial  fishing 
vessel,  a  vessel  owner,  or  a  master  or 
operator  of  a  vessel  to  engage  in 
fisheries  for  HMS  in  the  Atlantic  Ocean, 
unless  the  vessel  owner  or  authorized 
representative  has  complied  with 
specified  requirements  including,  but 
not  limited  to,  registration,  exemption 
certificates,  decals,  and  reports,  as 
contained  in  part  229  of  this  title. 


(c)  General  provisions  on  facilitation 
of  enforcement,  penalties,  and 
enforcement  policy  applicable  to  all 
domestic  fisheries  are  set  forth  in 
§§600.730,  600.735,  and  §600.740  of 
this  chapter,  respectively. 

(d)  An  activity  that  is  otherwise 
prohibited  by  this  part  may  be 
conducted  if  authorized  as  scientific 
research  activity,  exempted  fishing,  or 
exempted  educational  activity,  as 
specified  in  §  635.32. 

S  635.4    Permits  and  fees. 

Information  on  permits  and  permit 
requirements  may  be  obtained  from  the 
Division  Chief  or  where  otherwise 
stated  in  this  part. 

(a)  General.  (1)  Authorized  activities. 
Each  permit  issued  by  NMFS  authorizes 
certain  activities,  and  persons  may  not 
conduct  these  activities  without  the 
appropriate  permit,  unless  otherwise 
authorized  by  NMFS  in  accordance  with 
this  part. 

(2)  Vessel  permit  inspection.  The 
owner  or  operator  of  a  vessel  of  the 
United  States  must  have  the  appropriate 
valid  permit  on  board  the  vessel  to  fish 
for,  take,  retain,  or  possess  Atlantic 
timas.  when  engaged  in  commercial  or 
recreational  fishing,  and  to  fish  for.  take, 
retain  or  possess  Atlantic  swordfish  or 
sharks  when  engaged  in  commercial 
fishing.  The  vessel  operator  and  must 
make  such  permit  available  for 
inspection  upon  request  by  NMFS  or  a 
person  authorized  by  NMFS.  The  owner 
of  the  vessel  is  responsible  for  satisfying 
all  of  the  requirements  associated  with 
obtaining,  maintaining,  and  making 
available  for  inspection,  all  valid  vessel 
permits. 

(3)  Property  rights.  Limited  access 
vessel  permits  or  any  other  permit 
issued  piusuant  to  this  part  do  not 
represent  either  an  absolute  right  to  the 
resource  or  any  interest  that  is  subject 
to  the  takings  provision  of  the  Fifth 
Amendment  of  the  U.S.  Constitution. 
Rather,  limited  access  vessel  permits 
represent  only  a  harvesting  privilege 
that  may  be  revoked,  suspended,  or 
amended  subject  to  the  requirements  of 
the  Magnuson-Stevens  Act  or  other 
applicable  law. 

(4)  Dealer  permit  inspection.  A  dealer 
permit  issued  imder  this  section,  or  a 
copy  thereof,  must  be  available  at  each 
of  the  dealer's  places  of  business.  A 
dealer  must  present  the  permit  or  a  copy 
for  inspection  upon  the  request  of  a 
NMFS-authorized  officer. 

(5)  Display  upon  offloading.  Upon 
transfer  of  Atlantic  HMS,  the  ovmer  or 
operator  of  the  harvesting  vessel  must 
present  for  inspection  the  vessel's 
Atlantic  tunas,  shark,  or  swordfish 
permit  to  the  receiving  dealer.  The 


permit  must  be  presented  prior  to 
completing  any  applicable  landing 
report  specified  at  §  635.5(a)(1).  (a)(2) 
and  (b)(2)(i). 

(6)  Sanctions  and  denials.  A  permit 
issued  under  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  foimd  at  subpart 
Dofl5CFRpart904. 

(7)  Alteration.  A  vessel  or  dealer 
permit  that  is  altered,  erased,  mutilated, 
or  otherwise  modified  is  invalid. 

(8)  Replacement.  NMFS  may  issue  a 
replacement  permit  upon  the  request  of 
the  permittee.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with 
paragraph  (b)  of  this  section,  may  be 
charged  for  issuance  of  the  replacement 
permit. 

(9)  Fees.  NMFS  may  charge  a  fee  for 
each  application  for  a  permit  or  for  each 
transfer  or  replacement  of  a  permit.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook,  available 
bom  NMFS.  for  determining 
administrative  costs  of  each  special 
product  or  service.  The  fee  may  not 

.  exceed  such  costs  and  is  specified  in  the 
instructions  provided  with  each 
application  form.  Each  applicant  must 
include  the  appropriate  fee  with  each 
application  or  request  for  transfer  or 
replacement.  A  permit  will  not  be 
issued  to  anyone  who  faib  to  pay  the 
fee. 

(b)  HMS  Charter/Headboat  Permits. 
(1)  The  owner  of  a  charter  boat  or 
headboat  used  to  fish  for,  take,  retain,  or 
possess  any  Atlantic  HMS  must  obtain 
an  HMS  Charter/Headboat  permit. 

(2)  While  persons  aboard  a  vessel  that 
has  been  issued  an  HMS  Charter/ 
Headboat  permit  are  fishing  for  or  are  in 
possession  of  Atlantic  HMS.  the 
operator  of  the  vessel  must  have  a  valid 
Merchant  Marine  License  or 
Uninspected  Passenger  Vessel  License, 
as  applicable,  issued  by  the  U.S.  Coast 
Guard  pursuant  to  regiilations  at  46  CFR 
part  10.  Such  Coast  Guard  license  must 
be  carried  on  board  the  vessel. 

(c)  [Reserved,] 

(d)  Atlantic  Tunas  vessel  permits.  (1) 
The  owner  of  each  vessel  used  to  fish 
for  or  take  Atlantic  timas  or  on  which 
Atlantic  timas  are  retained  or  possessed 
must  obtain,  in  addition  to  any  other 
required  permits,  a  permit  in  one  and 
only  one  of  the  following  categories: 
Angling,  Charter/Headboat,  General, 
Harpoon.  Longline.  Purse  Seine,  or 
Trap. 
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(2)  Persons  aboard  a  vessel  with  a 
valid  Atlantic  Tunas  vessel  permit  or  a 
valid  HMS  Charter/Headboat  permit 
may  fish  for,  take,  retain,  or  possess 
Atlantic  tunas,  but  only  in  compliance 
with  the  quotas,  catch  limits,  size 
classes,  and  gear  applicable  to  the 
permit  category  of  the  vessel  from 
which  he  or  she  is  fishing.  Persons  may 
sell  Atlantic  tunas  only  if  the  harvesting 
vessel's  valid  permit  is  in  the  General, 
Harpoon,  Charter/Headboat,  Longline, 
Purse  Seine,  or  Trap  category  of  die 
Adantic  Tunas  permit  or  is  a  valid  HMS 
Charter/Headboat  permit.  Persons  may 
not  sell  Adantic  timas  caught  on  board 
a  vessel  issued  a  permit  in  the  Angling 
category. 

M  Except  for  purse  seine  vessels  for 
which  that  permit  has  been  issued 
under  this  section,  a  vessel  owner  may 
change  the  category  of  the  vessel's 
permit  no  more  than  once  each  year  and 
only  from  January  1  through  May  15. 
From  May  16  through  December  31,  the 
vessel's  permit  category  may  not  be 
changed,  regardless  of  a  change  in  the 
vessel's  ownership. 

(4)  A  person  can  obtain  an  Adantic 
Tunas  Longline  category  permit  for  a 
vessel  only  if  the  owner  of  the  vessel 
has  both  a  limited  access  permit  for 
shark  and  a  limited  access  permit  for 
swordfish. 

(5)  An  owner  of  a  vessel  with  an 
Atlantic  Timas  permit  in  the  Purse 
Seine  category  may  transfer  the  permit 
to  another  purse  seine  vessel  that  he  or 
she  owns,  hi  either  case,  the  owner  must 
submit  a  written  request  for  transfer  to 
NMFS,  to  an  address  designated  by 
NMFS,  and  attach  an  application  for  the 
new  vessel  and  the  existing  permit. 
NMFS  will  issue  no  more  than  5 
Adantic  Tunas  Purse  Seine  category 
permits. 

(e)  Shark  vessel  LAPs.  (1)  As  of  July 
1, 1999,  the  only  valid  Federal 
commercial  vessel  permits  for  shark  are 
those  that  have  been  issued  imder  the 
limited  access  criteria  specified  in 
§635.16. 

(2)  The  owner  of  each  vessel  used  to 
fish  for  or  take  Atlantic  sharks  or  on 
which  Adantic  sharks  are  retained, 
possessed  with  an  intention  to  sell,  or 
sold  must  obtain,  in  addition  to  any 
other  required  permits,  only  one  of  two 
types  of  commercial  limited  access 
shark  permits:  Shark  directed  limited 
access  permit  or  shark  incidental 
limited  access  permit.  See  §635.16 
regarding  the  initial  issuance  of  these 
two  types  of  permits.  It  is  a  rebuttable 
presumption  that  the  owner  or  operator 
of  a  vessel  on  which  sharks  are 
possessed  in  excess  of  the  recreational 
retention  limits  intends  to  sell  the 
sharks. 


(3)  A  commercial  limited  access 
permit  for  sharks  is  not  required  if  the 
vessel  is  recreational  fishing  and  retains 
no  more  sharks  than  the  recreational 
retention  limit,  is  operating  pursuant  to 
the  conditions  of  a  shark  EFP,  or  that 
fishes  exclusively  within  state  waters. 

(4)  An  owner  issued  a  permit 
pursuant  to  this  part  must  agree,  as  a 
condition  of  such  permit,  that  the 
vessel's  shark  fishing,  catch,  and  gear 
are  subject  to  the  requirements  of  this 
part  during  the  period  of  validity  of  the 
permit,  without  regard  to  whether  such 
fishing  occurs  in  the  E£Z,  landward  of 
the  EEZ,  or  outside  the  EEZ,  and 
without  regard  to  where  such  shark  or 
gear  are  possessed,  taken,  or  landed. 
However,  when  a  vessel  fishes  in  the 
waters  of  a  state  that  has  more 
restrictive  regulations  on  shark  fishing, 
persons  aboard  the  vessel  must  abide  by 
the  state's  more  restrictive  regulations. 

(f)  Swordfish  vessel  LAPs. 

(1)  The  ovraer  of  each  vessel  used  to 
fish  for  or  take  Adantic  swordfish  or  on 
which  Atlantic  swordfish  are  retained, 
possessed  with  an  intention  to  sell,  or 
sold  must  obtain,  in  addition  to  any 
other  required  permits,  only  one  of  three 
types  of  commercial  limited  access 
swordfish  permits:  swordfish  directed 
limited  access  permit,  swordfish 
incidental  limited  access  permit,  or 
swordfish  handgear  limited  access 
permit.  See  §  635.16  regarding  the  initial 
issuance  of  these  three  types  of  permits. 

(2)  As  of  July  1,  1999,  the  only  valid 
commercial  Federal  vessel  permits  for 
swordfish  are  those  that  have  been 
issued  under  the  limited  access  criteria 
specified  in  §635.16. 

(3)  A  commercial  Federal  permit  for 
swordfish  is  not  required  if  the  vessel  is 
recreational  fishing. 

(4)  Unless  the  owner  has  been  issued 
a  swordfish  handgear  permit,  a  limited 
access  permit  for  swordfish  is  valid  only 
when  the  vessel  has  on  board  a  valid 
commercial  limited  access  permit  for 
shark  and  a  valid  Atlantic  'Tunas 
Longline  category  permit  for  such 
vessel. 

(g)  Dealer  permits — (1)  Atlantic  tunas. 
A  person  that  receives,  purchases, 
trades  for,  or  barters  for  Adantic  timas 
from  a  fishing  vessel  of  the  United 
States  or  who  imports  or  exports  bluefin 
tima,  regardless  of  ocean  area  of  origin, 
must  possess  a  valid  dealer  permit. 

(2)  Shark.  A  person  that  receives, 
purchases,  trades  for,  or  barters  for 
Adantic  sharks  fi'om  a  fishing  vessel  of 
the  United  States  must  possess  a  valid 
dealer  permit. 

(3)  Swordfish.  A  person  that  receives, 
purchases,  trades  for,  or  barters  for 
Adantic  swordfish  fi'om  a  fishing  vessel 
of  the  United  States  or  who  imports 


swordfish,  regardless  of  origin,  must 
possess  a  valid  dealer  permit. 
Importation  of  swordfish  by  nonresident 
corporations  is  restricted  to  those 
entities  authorized  under  19  CFR 
141.18. 

(h)  Applications  for  permits.  An 
owner  of  a  vessel  or  a  dealer  must 
submit  to  NMFS,  at  an  address 
designated  by  NMFS,  a  complete 
application  and  required  supporting 
documents  at  least  30  days  before  the 
date  on  which  the  permit  is  to  be  made 
effective.  Application  forms  and 
instructions  for  their  completion  are 
available  from  NMFS. 

(1)  Atlantic  tunas  vessel  permits,  (i) 
An  applicant  must  provide  all 
information  concerning  his  or  her 
identification,  vessel,  gear  used,  fishing 
areas,  fisheries  participated  in,  the 
corporation  or  partnership  owning  the 
vessel,  and  income  requirements 
requested  by  NMFS  and  included  on  the 
application  form. 

(ii)  An  applicant  must  also  submit  a 
copy  of  the  vessel's  valid  U.S.  Coast 
Guard  documentation  or,  if  not 
documented,  a  copy  of  its  valid  state 
registration  and  any  other  information 
that  may  be  necessary  for  the  issuance 
or  administration  of  the  permit  as 
requested  by  NMFS.  The  ovimer  must 
submit  such  information  to  an  address 
designated  by  NMFS. 

(iii)  NMFS  may  require  an  applicant 
to  provide  documentation  supporting 
the  application  before  a  permit  is  issued 
or  to  substantiate  why  such  permit 
should  not  be  revoked  or  otherwise 
sanctioned  under  paragraph  (a)(7]  of 
this  section. 

(2)  Limited  access  permits  for 
swordfish  and  shark.  See  §  635.16  for 
the  issuance  of  ILAPs  for  shark  and 
swordfish.  See  paragraph  (1)  of  this 
section  for  transfers  of  ILAPs  and  LAPs 
for  shark  and  swordfish.  See  paragraph 
(m)  of  this  section  for  renewals  of  LAPs 
for  shark  and  swordfish. 

(3)  Dealer  permits,  (i)  An  applicant  for 
a  dealer  permit  must  provide  all  the 
information  requested  on  the 
application  form  necessary  to  identify 
the  company,  its  principal  place  of 
business,  and  mechanisms  by  which  the 
company  can  be  contacted. 

(ii)  An  applicant  must  also  subnut  a 
copy  of  each  state  wholesaler's  license 
held  by  the  dealer  and,  if  a  business  is 
owned  by  a  corporation  or  partnership, 
the  corporate  or  partnership  documents 
requested  on  the  application  form. 

(iii)  An  applicant  must  also  submit 
any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  as 
requested  by  NMFS. 
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(i)  Change  in  application  information. 
A  vessel  owner  or  dealer  must  report 
any  change  in  the  information  contained 
in  an  application  for  a  permit  within  30 
days  after  such  change.  The  report  must 
be  submitted  in  writing  to  NMFS,  to  an 
address  designated  by  NMFS  with  the 

.    issuance  of  each  permit.  In  the  case  of 
a  vessel  permit  for  Atlantic  tunas  or  an 
HMS  Charter/Headboat  permit,  the 
vessel  owner  or  operator  must  report  the 
change  by  phone  or  internet  to  a  number 
or  website  designated  by  NMFS.  A  new 
permit  will  be  issued  to  incorporate  the 
new  information,  subject  to  limited 
access  provisions  specified  in  paragraph 
(1)(2)  of  this  section.  For  certain 
information  changes,  NMFS  may  require 
supporting  documentation  before  a  new 
permit  will  be  issued.  If  a  change  in  the 
permit  information  is  not  reported 
within  30  days,  the  permit  is  void  as  of 
the  31st  day  after  such  change. 

(j)  Permit  issuance.  (1)  NMFS  will 
issue  a  permit  within  30  days  of  receipt 

.  of  a  complete  and  qualifying 
application.  An  application  is  complete 
when  all  requested  forms,  information, 
and  documentation  have  been  received, 
including  all  reports  and  fishing  or 
catch  information  required  to  be 
submitted  under  this  part. 

(2)  NMFS  will  notify  the  applicant  of 
any  deficiency  in  the  application, 
including  failure  to  provide  information 
or  reports  required  to  be  submitted 
under  this  part.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(3)  For  issuance  of  ILAPs  for  shark 
and  swordfish.  see  §635.16. 

(k)  Duration.  A  permit  issued  imder 
this  section  will  be  valid  for  the  period 
specified  on  it  imless  it  is  revoked, 
suspended,  or  modified  pursuant  to 
subpart  D  of  15  CFR  part  904.  the  vessel 
or  dealership  is  sold,  or  any  other 
information  previously  submitted  on  the 
application  changes,  as  specified  in 
peiragraph  (i)  of  this  section. 

(1)  Transfer— (1)  General.  A  permit 
issued  under  this  section  is  not 
transferable  or  assignable  to  another 
vessel  or  owner  or  dealer;  it  is  valid 
only  for  the  vessel  and  owner  or  dealer 
to  whom  it  is  issued.  If  a  person 
acquires  a  vessel  or  dealership  and 
wants  to  conduct  activities  for  which  a 
permit  is  required,  that  person  must 
apply  for  a  permit  in  accordance  with 
the  provisions  of  paragraph  (h)  of  this 
section:  or.  if  the  acquired  vessel  is 
permitted  in  either  the  shark  or 
swordfish  fishery,  in  accordance  with 
paragraph  (1)(2)  of  this  section.  If  the 
acquired  vessel  or  dealership  is 
currently  permitted,  an  application 


must  be  accompanied  by  the  original 
permit  and  by  a  copy  of  a  signed  bill  of 
sale  or  equivalent  acquisition  papers. 

(2)  Shaik  and  swordfish  LAPs.  (i) 
Subject  to  the  restrictions  on  upgrading 
the  harvesting  capacity  of  permitted 
vessels  in  paragraph  (l)(2)(ii)  of  this 
section  and  the  limitations  on 
ownership  of  permitted  vessels  in 
paragraph  (l)(2)(iii)  of  this  section,  an 
owner  may  transfer  a  shark  or  swordfish 
ILAP  or  LAP  to  another  vessel  that  he 
or  she  owns  or  to  another  person. 
Directed  handgear  BLAPs  and  LAPs  may 
be  transferred  to  another  vessel  but  only 
for  use  with  handgear  and  subject  to  the 
upgrading  restrictions  in  paragraph 
{l)(2)(ii)  of  this  section.  Incidental  catch 
ILAPs  and  LAPs  are  not  subject  to  the 
requirements  specified  in  paragraphs 
a)(2)(ii)  and  a)(2)(iii)  of  this  section. 

(ii)  An  owner  may  upgrade  a  vessel 
with  a  commercial  swordfish  or  shark 
limited  access  permit,  or  transfer  the 
limited  access  peimit  to  another  vessel, 
and  be  eligible  to  retain  or  renew  a 
limited  access  permit  only  if  the 
upgrade  or  transfer  does  not  result  in  an 
increase  in  horsepower  of  more  than  20 
percent  or  an  increase  of  more  than  10 
percent  in  length  overall,  gross 
registered  tonnage,  or  net  tonnage  from 
the  vessel  baseline  specifications. 

(A)  The  vessel  baseline  specifications 
are  the  respective  specifications  (length 
overall,  gross  registered  tonnage,  net 
tonnage,  horsepower)  of  the  vessel  that 
was  issued  an  initial  limited  access 
permit. 

(B)  The  vessel's  horsepower  may  be 
increased  only  once  throughout  the 
validity  of  each  permit,  whether  through 
refitting,  replacement,  or  transfer.  Such 
an  increase  may  not  exceed  20  percent 
of  the  horsepower  of  the  vessel's 
baseline  specifications,  as  applicable. 

(C)  The  vessel's  length  overall,  gross 
registered  tonnage,  and  net  tonnage  may 
be  increased  only  once  throughout  the 
validity  of  each  permit,  whether  through 
refitting,  replacement,  or  transfer.  Any 
increase  in  any  of  these  three 
specifications  of  vessel  size  may  not 
exceed  10  percent  of  the  vessel's 
baseline  specifications,  as  applicable.  If 
any  of  these  three  specifications  is 
increased,  any  increase  in  the  other  two 
must  be  performed  at  the  same  time. 
This  type  of  upgrade  may  be  done 
separately  from  an  engine  horsepower 
upgrade. 

(iii)  No  person  may  own  or  control 
more  than  5  percent  of  the  vessels  for 
which  swordfish  directed  commercial 
permits  have  been  issued  or  more  than 
5  percent  of  the  vessels  for  which  shark 
directed  commercial  permits  have  been 
issued. 


(iv)  In  order  to  transfer  an  ILAP  or 
LAP  to  a  replacement  vessel,  the  owner 
of  the  vessel  issued  the  ILAP  or  LAP 
pursuant  to  this  part  must  request 
NMFS,  at  an  address  designated  by 
NMFS,  to  transfer  the  ILAP  or  LAP  to 
another  vessel,  subject  to  requirements 
specified  in  paragraph  {l){2)(ii)  of  this 
section,  if  applicable.  The  owner  must 
return  the  aurrent  valid  HAP  or  LAP  to 
NMFS  with  a  complete  application  for 
a  LAP,  as  specified  in  paragraph  (h)  of 
this  section,  for  the  replacement  vessel. 
Copies  of  both  vessels'  U.S.  Coast  Guard 
doounentation  or  state  registration  must 
accompany  the  application. 

(v)  For  ILAP  or  LAP  transfers  to  a 
different  person,  the  transferee  of  an 
QAP  or  LAP  must  request  NMFS,  at  an 
address  designated  by  NMFS,  to  transfer 
the  original  ILAP  or  LAP,  subject  to 
requirements  specified  in  paragraphs 
a){2)(ii)  and  (l)(2)(iii)  of  this  section,  if 
applicable.  The  following  must 
accompany  the  completed  application: 
The  original  ILAP  or  LAP  with 
signatiu«s  of  both  parties  to  the 
transaction  on  the  back  of  the  permit, 
the  bill  of  sale  of  the  ILAP  or  LAP.  A 
person  must  include  copies  of  both 
vessels'  U.S.  Coast  Guard 
doounentation  or  state  registration  for 
ELAP  or  LAP  transfers  involving  vessels. 

(vi)  For  ILAP  or  LAP  transfers  with 
the  sale  of  the  permitted  vessel,  the 
transferee  of  the  vessel  and  ILAP  or  LAP 
issued  to  that  vessel  must  request 
NMFS,  at  an  address  designated  by 
NMFS,  to  transfer  the  ILAP  or  LAP, 
subject  to  requirements  specified  in 
paragraphs  a)(2)(ii)  and  (l)(2)(iii)  of  this 
section,  if  applicable.  The  following 
must  accompany  the  completed 
application:  The  original  ILAP  or  LAP 
with  signatures  of  both  parties  to  the 
transaction  on  the  back  of  the  permit, 
the  bill  of  sale  of  the  ILAP  or  LAP  and 
the  vessel,  and  a  copy  of  the  vessel's 
U.S.  Coast  Guard  dociunentation  or  state 
registration. 

(vii)  The  owner  of  a  vessel  issued  an 
ILAP  or  LAP  who  sells  the  permitted 
vessel,  but  retains  the  HAP  or  LAP, 
must  notify  NMFS  within  30  days  after 
the  sale  of  the  change  in  application 
information  in  accordance  with 
paragraph  (i)  of  this  section.  If  the 
owner  wishes  to  transfer  the  ELAP  or 
LAP  to  a  replacement  vessel,  he/she 
must  apply  and  follow  the  procedures 
in  paragraph  (l)(2)(iv)  of  this  section. 

(viii)  As  specified  in  paragraph  (f)(4) 
of  this  section,  a  directed  or  incidental 
HAP  or  LAP  for  swordfish,  a  directed  or 
an  incidental  catch  ILAP  or  LAP  for 
shark,  and  an  Atlantic  tunas  Longliiie 
category  permit  are  required  to  retain 
swordfish.  Accordingly,  a  LAP  for 
swordfish  obtained  by  transfer  without 
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either  a  directed  or  inddental  catch 
shark  LAP  or  an  Atlantic  tunas  Longline 
category  permit  will  not  entitle  an 
owner  or  operator  to  use  a  vessel  to  fish 
in  the  swordfish  fishery. 

(ix)  As  specified  in  paragraph  (d)(4)  of 
this  section,  a  directed  or  incidental 
ILAP  or  LAP  for  swordfish,  a  directed  or 
an  incidental  catch  ILAP  or  LAP  for 
shark,  and  an  Atlantic  tunas  Longline 
category  permit  are  required  to  retain 
Atlantic  tunas.  Accordingly,  an  Atlantic 
tunas  Longline  category  permit  obtained 
by  transfer  without  either  a  directed  or 
incidental  catch  swordfish  or  shark  LAP 
will  not  entitle  an  owner  or  operator  to 
use  a  vessel  to  fish  in  the  Atlantic  timas 
fishery. 

(m)  Renewal — (1)  General.  Persons 
must  apply  annually  for  a  vessel  or 
dealer  permit  for  Atlantic  timas,  sharks 
and  swordfish,  and  HMS  Charter/ 
Headboats.  Persons  must  apply  annually 
for  an  Atlantic  tunas  or  HMS  Charter/ 
headboat  vessel  permit.  A  renewal 
application  must  be  submitted  to  NMFS, 
at  an  address  designated  by  NNfFS,  at 
least  30  days  before  a  permit's 
expiration  to  avoid  a  lapse  of  permitted 
status.  NMFS  will  renew  a  permit 
provided  that  the  specific  requirements 
for  the  requested  permit  are  met, 
including  those  described  in  §  635.4 
(1)(2),  all  reports  required  imder  the 
Magnuson-Stevens  Act  have  been 
submitted,  including  those  described  in 
'  635.5,  and  the  applicant  is  not  subject 
to  a  permit  sanction  or  denial  under 
paragraph  (a)(6)  of  this  section. 

(2)  Shark  and  swordfish  LAPs.  As  of 
June  1,  2000,  the  owner  of  a  vessel  of 
the  United  States  that  fishes  for, 
possesses,  lands,  or  sells  shark  or 
swordfish  from  the  management  unit,  or 
takes  or  possesses  such  shark  or 
swordfish  as  incidental  catch,  must 
have  a  LAP  issued  pursuant  to  the 
requirements  in  '  635.4(e)  and  (f). 
However,  any  ILAP  that  expires  on  Jime 
30,  2000.  is  valid  through  June  29,  2000. 
Only  valid  ELAP  or  LAP  holders  in  the 
preceding  year  are  eligible  for  renewal 
of  a  LAP.  ILAP  and  LAP  holders  who 
have  transferred  their  permits  are  not 
eligible  for  renewal. 

{635.5    Recordkeeping  and  reporting. 

Information  on  HMS  vessel  and  dealer 
reporting  requirements  may  be  obtained 
from  the  Division  Chief  or  where 
otherwise  stated  in  this  part. 

(a)  Vessels — (1)  Logbooks.  If  an  owner 
of  an  HMS  Charter/Headboat  vessel,  an 
Atlantic  Timas  vessel,  or  a  conunercial 
shark  or  swordfish  vessel,  for  which  a 
permit  has  been  issued  imder  §  635.4(c). 
(d),  (eh  or  (f).  is  selected  for  logbook 
reporting  in  writing  by  NMFS,  he  or  she 
must  maintain  and  submit  a  fishing 


record  on  a  logbook  specified  by  NMFS. 
Entries  are  required  regarding  the 
vessel's  fishing  effort  and  the  number  of 
fish  landed  and  discarded.  Entries  on  a 
day's  fishing  activities  must  be  entered 
on  the  form  within  48  hours  of 
completing  that  day's  activities  and,  for 
a  1-day  trip,  before  offloading.  The 
owner  or  operator  of  the  vessel  must 
submit  the  logbook  fonn(s)  postmarked 
within  7  days  of  offloading  all  Atlantic 
HMS. 

(2)  Weighout  slips.  If  an  owner  of  a 
permitted  vessel  is  required  to  maintain 
and  submit  logbooks  under  paragraph 
(a)(1)  of  this  section,  and  Atlantic  HMS 
harvested  on  a  trip  are  sold,  the  owner 
or  operator  must  obtain  and  submit 
copies  of  weighout  slips  for  those  fish. 
Each  weighout  slip  must  show  the 
dealer  to  whom  the  fish  were 
transferred,  the  date  they  were 
transferred,  and  the  carcass  weight  of 
each  fish  for  which  individual  weights 
are  normally  recorded.  For  fish  that  are 
not  individually  weighed,  a  weighout 
slip  must  record  total  weights  by  species 
and  market  category.  A  weighout  slip 
for  sharks  prior  to  or  as  part  of  a 
commercial  transaction  involving  shark 
carcasses  or  fins  must  record  the 
weights  of  carcasses  and  any  detached 
fins.  The  owner  or  operator  must  also 
submit  copies  of  weighout  slips  writh  the 
logbook  forms  required  to  be  submitted 
imder  paragraph  (a)(1)  of  this  section. 

(3)  BFT  not  sold.  If  a  person  who 
catches  and  lands  a  large  medium  or 
giant  BFT  from  a  vessel  issued  a  permit 
in  any  of  the  commercial  categories  for 
Atlantic  tunas  does  not  sell  or  otherwise 
transfer  the  BFT  to  a  dealer  who  has  a 
dealer  permit  for  Adantic  tunas,  the 
person  must  contact  a  NMFS 
enforcement  agent,  at  a  nimiber 
designated  by  NMFS,  at  the  time  of 
landing  such  BFT,  provide  the 
information  needed  for  the  reports 
required  imder  paragraph  (b)(2)(i)  of  this 
section,  and,  if  requested,  make  the  tuna 
available  so  that  a  NMFS  enforcement 
agent  or  authorized  officer  may  inspect 
the  fish  and  attach  a  tag  to  it. 
Alternatively,  such  reporting 
requirement  may  be  fulfilled  if  a  dealer 
who  has  a  dealer  permit  for  Atlantic 
tunas  reports  the  BFT  as  being  landed 
but  not  sold  on  the  reports  required 
under  paragraph  (b)(2)(i)  of  this  section. 
All  BFT  landed  but  not  sold  will  be 
applied  to  the  quota  category  according 
to  the  permit  category  of  the  vessel  irova 
which  it  was  landed. 

(b)  Dealers.  Persons  who  have  been 
issued  a  dealer  permit  under  §  635.4 
must  submit  reports  to  NMFS,  to  an 
address  designated  by  NMFS,  and 
maintain  records  as  follows: 


(1)  Atlantic  HMS.  (i)  Dealers  that 
receive  Atlantic  swordfish  and  Atlantic 
sharks  from  U.S.  vessels  must  report  all 
Atlantic  tunas  (including  BFT),  Adantic 
swordfish  and  Atlantic  sharks  received 
from  U.S.  vessels  on  a  form  available 
from  NMFS.  (ii)  Dealers  must  report  all 
imports  of  BFT  and  swordfish  on  forms 
available  fi'om  NMFS. 

(iii)  Reports  of  Atlantic  swordfish  and 
shark  dealers,  including  reports  of 
imported  swordfish  and  bluefin  tuna, 
received  on  the  first  through  the  15th  of 
each  month  must  be  postmarked  no 
later  than  the  25th  of  that  month. 
Reports  of  such  fish  received  on  the 
16th  through  the  last  day  of  each  month 
must  be  postmarked  not  later  than  the 
10th  of  the  following  month.  For 
swordfish  imports,  a  dealer  must  attach 
a  copy  of  each  certificate  of  eligibility  to 
the  report  required  under  paragraph 
(b)(l)(i)  of  this  section.  If  a  dealer  has 
not  received  Adantic  swordfish  or 
Atlantic  sharks  from  U.S.  vessels, 
during  a  reporting  period,  he  or  she 
must  submit  a  report  to  NMFS,  to  an 
address  designated  by  NMFS  so  stating, 
and  the  report  must  be  postmarked  as 
specified  for  the  reporting  period.  A 
negative  report  is  not  necessary  for 
Adantic  swordfish  imports. 

(iv)  The  reporting  requirement  of 
paragraph  (b)(l)(i)  of  this  section  may  be 
satisfied  by  a  dealer  if  he  or  she 
provides  a  copy  of  each  appropriate 
weighout  slip  or  sales  record,  provided 
such  weighout  slip  or  sales  record  by 
itself  or  combined  with  the  form 
available  from  NMFS  includes  all  of  the 
required  information  and  identifies  each 
fish  by  species. 

(v)  The  dealer  may  mail  or  fex  such 
report  to  an  address  designated  by 
NMFS  or  may  hand-deliver  such  report 
to  a  state  or  Federal  fishery  port  agent 
designated  by  NMFS.  If  the  dealer  hand- 
delivers  the  report  to  a  port  agent,  a 
dealer  must  deliver  such  report  no  later 
than  the  prescribed  postmark  date  for 
the  reporting  period. 

(2)  Requirements  for  BFT — (i)  Reports 
of  BFT.  Each  dealer  must  submit  a 
completed  landing  report  on  each  BFT 
received,  to  NMFS,  at  an  address 
designated  by  NMFS,  by  electronic 
facsimile  (fax)  not  later  than  24  hours 
from  receipt  of  the  fish.  The  landing 
report  must  be  signed  by  the  permitted 
vessel's  owner  or  operator  inunediately 
upon  transfer  of  the  fish  and  must 
indicate  the  name  and  permit  number  of 
the  vessel  that  landed  the  fish.  The 
dealer  must  inspect  the  vessel's  permit 
to  verify  that  the  required  vessel  name 
and  vessel  permit  number  as  listed  on 
the  permit  are  correctly  recorded  on  the 
landing  report.  The  dealer  must  also 
submit  a  bi-weekly  report  on  forms 
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supplied  by  NMFS  for  transfers  from 
U.S.  vessels  and  for  imports  of  BFT.  For 
BFT  received  on  the  fii^  through  the 
15th  of  each  month,  the  dealer  must 
submit  the  bi-weekly  report  forms  to 
NMFS  postmarked  no  later  than  the 
25th  of  that  month.  Reports  of  receipt  of 
such  BFT  received  on  the  16th  through 
the  last  day  of  each  month  must  be 
postmarked  not  later  than  the  10th  of 
the  following  month. 

(ii)  Dealer  Tags.  NMFS  will  issue 
numbered  dealer  tags  to  each  person 
issued  a  dealer  permit  for  Atlantic  tunas 
under  §  635.4.  A  dealer  tag  is  not 
transferable  and  is  usable  only  by  the 
dealer  to  whom  it  is  issued.  Dealer  tags 
may  not  be  reused  once  affixed  to  a  tuna 
or  recorded  on  a  package,  container,  or 
report. 

(A)  Affixing  dealer  tags.  A  dealer  or  a 
dealer's  agent  must  affix  a  dealer  tag  to 
each  BFT  purchased  or  received 
immediately  upon  its  offloading  from  a 
vessel.  The  dealer  or  dealer's  agent  must 
affix  the  tag  to  the  tuna  between  the  fifth 
dorsal  finlet  and  the  caudal  keel. 

(B)  Removal  of  dealer  tags.  A  dealer 
tag  affixed  to  any  BFT  under  paragraph 
(bK2)(ii)(A)  of  this  section  or  a  BSD  tag 
affixed  to  an  imported  BFT  must  remain 
on  the  tuna  until  the  tuna  is  cut  into 
portions.  If  the  BFT  or  BFT  parts 
subsequently  are  packaged  for  transport 
for  domestic  commercial  use  or  for 
export,  the  dealer  or  the  BSD  tag 
niunber  must  be  written  legibly  and 
indelibly  on  the  outside  of  any  package 
or  container.  Such  tag  niunber  must  be 
recorded  on  any  dociunent 
accompanying  shipment  of  BFT  for 
commercial  use  or  export. 

(3)  Recordkeeping.  Dealers  must 
retain  at  their  place  of  business  a  copy 
of  each  written  report  required  imder 
paragraphs  (b)(l)(i)  through  (b)(l)(iii) 
and  paragraph  (b)(2)(i)  of  this  section  for 
a  period  of  2  years  from  the  date  on 
which  each  report  was  required  to  be 
submitted. 

(c)  Anglers.  The  owner  of  a  vessel 
permitted  in  the  Atlantic  timas  Angling 
or  Atlantic  tunas  or  HMS  Charter/ 
Headboat  category  must  report  all  BFT 
landed  under  the  Angling  category 
quota  to  NMFS  through  the  automated 
catch  reporting  system  by  calling  1- 
888-USA-TUNA.  Alternative  BFT 
reporting  procedures  may  be  established 
by  NMFS  in  cooperation  with  states  and 
may  iaclude  such  methodologies  as 
telephone,  dockside  or  mail  siureys, 
mail  in  or  phone-in  reports,  tagging 
programs,  or  mandatory  check-in 
stations.  A  census  or  a  statistical  sample 
of  persons  fishing  under  the  Angling 
category  may  be  used  for  these 
alternative  reporting  programs,  and 
owners  of  selected  vessels  will  be 


notified  by  NMFS  or  by  the  cooperating 
state  agency  of  the  requirements  and 
procedures  for  reporting  BFT.  Each 
person  so  notified  must  comply  with 
those  requirements  and  procedures. 
Additioiially,  NMFS  may  determine  that 
BFT  landings  reporting  systems 
implemented  by  the  states,  if 
mandatory,  at  least  as  restrictive,  and 
effectively  enforced,  are  sufficient  for 
Angling  category  quota  monitoring.  In 
such  case,  NMFS  will  file  witi^  the 
Office  of  the  Federal  Register  for 
publication  notification  indicating  that 
compliance  with  the  state  system 
satisfies  the  reporting  requirement  of 
this  paragraph  (c). 

(d)  Tournament  operators.  A 
tournament  operator  must  notify  NMFS 
of  the  purpose,  dates,  and  location  of 
the  tournament  conducted  from  a  port 
in  an  Atlantic  coastal  state,  including 
the  U.S.  Virgin  Islands  and  Puerto  Rico, 
at  least  4  weeks  prior  to  commencement 
of  the  tournament.  NMFS  will  notify  a 
toiunament  operator  in  vmting,  when 
his  or  her  toiunament  has  been  selected 
for  reporting.  The  tournament  operator 
that  is  selected  must  maintain  and 
submit  to  NMFS  a  record  of  catch  and 
effort  on  forms  available  from  NMFS. 
Tournament  operators  must  submit 
completed  forms  to  NMFS,  at  an  address 
designated  by  NMFS,  postmarked  no 
later  than  the  7th  day  after  the 
conclusion  of  the  tournament  and  must 
attach  a  copy  of  the  tournament  rules. 

(e)  Inspection.  Any  person  authorized 
to  carry  out  enforcement  activities 
under  the  regulations  in  this  part  has 
the  authority,  without  warrant  or  other 
process,  to  inspect,  at  any  reasonable 
time,  catch  on  board  a  vessel  or  on  the 
premises  of  a  dealer,  logbooks,  catch 
reports,  statistical  records,  sales 
receipts,  or  other  records  and  reports 
required  by  this  part  to  be  made,  kept, 
or  furnished.  An  owner  or  operator  of  a 
fishing  vessel  that  has  been  issued  a 
permit  under  §  635.4  must  allow  NMFS 
or  an  authorized  person  to  inspect  and 
copy  any  required  reports  and  the 
records,  in  any  form,  on  which  the 
completed  reports  are  based,  wherever 
they  exist.  An  agent  of  a  person  issued 

a  vessel  or  dealer  permit  luider  this  part, 
or  anyone  responsible  for  offloading, 
storing  packing,  or  selling  regulated 
HMS  for  such  permittee,  shall  be  subject 
to  the  inspection  provisions  of  this 
section. 

(f)  Additional  data  and  inspection. 
Additional  data  on  fishing  effort 
directed  at  Atlantic  HMS  or  on  catch  of 
Atlantic  HMS,  regardless  of  whether 
retained,  may  be  collected  by 
contractors  and  statistical  reporting 
agents,  as  designees  of  NMFS,  and  by 
authorized  officers.  A  person  issued  a 


permit  under  §  635.4  is  required  to 
provide  requested  information  about 
fishing  activity,  and  a  person,  regardless 
of  whether  issued  a  permit  under 
§  635.4,  who  possesses  an  AUantic  HMS 
is  required  to  make  such  fish  or  parts 
thereof  available  for  inspection  by 
NMFS  or  its  designees  upon  request. 

1635.6    V— irt  and  gear  IdentWIcaUon. 

(a)  Vessel  number.  For  the  purposes  of 
this  section,  a  vessel's  number  is  the 
vessel's  official  niunber  issued  by  either 
by  the  U.S.  Coast  Guard  or  by  the 
appropriate  state  agency. 

(b)  Vessel  identification.  (1)  An  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  635.4 
must  display  the  vessel's  number- 

(i)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck,  so  as  to  be 
clearly  visible  from  an  enforcement 
vessel  or  aircraft. 

(ii)  In  block  arabic  numerals 
permanently  affixed  to  or  painted  on  the 
vessel  in  contrasting  color  to  the 
background. 

(iii)  At  least  18  inches  (45.7  cm)  in 
height  for  vessels  over  65  ft  (19.8  m) 
long  and  at  least  10  inches  (25.4  cm)  in 
height  for  all  other  vessels. 

(2)  The  owner  or  operator  of  a  vessel 
for  which  a  permit  has  been  issued 
under  §  635.4  must  keep  the  vessel's 
number  clearly  legible  and  in  good 
repair  and  ensure  that  no  part  of  the 
vessel,  its  rigging,  its  fishing  gear,  or  any 
other  material  on  board  obstructs  the 
view  of  the  vessel's  number  from  an 
enforcement  vessel  or  aircraft. 

(c)  Gear  identification.  (1)  The  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  635.4 
and  that  uses  a  handline,  harpoon, 
longline,  or  gillnet,  must  display  the 
vessel's  name,  registration  number  or 
Atlantic  Tunas  permit  number  on  each 
float  attached  to  a  handline  or  harpoon 
and  on  the  terminal  floats  and  high- 
flyers (if  applicable)  on  a  longline  or 
gillnet  used  by  the  vessel.  The  vessel's 
name  or  number  must  be  at  least  1  inch 
(2.5  cm)  in  height  in  block  letters  or 
arabic  numerals  in  a  color  that  contrasts 
with  the  background  color  of  the  float  or 
high-flyer. 

(2)  An  unmarked  handline,  harpoon, 
longline,  or  gillnet,  is  illegal  and  may  be 
disposed  of  in  an  appropriate  manner  by 
NMFS  or  an  authorized  officer. 

(3)  In  addition  to  gear  marking 
requirements  in  this  paragraph  {c)(l), 
provisions  on  gear  marking  for  the 
southeast  U.S.  shark  gillnet  fishery  to 
implement  the  Atlantic  Large  Whale 
Take  Reduction  Plan  are  set  forth  in 

§  229.32(b)  of  this  title. 
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S  635.7    At-sea  observw  covarage. 

(a)  Applicability.  NMFS  may  select  for 
observer  coverage  any  vessel  that  has  an 
Atlantic  HMS,  tunas,  shark  or  swordfish 
permit  issued  uinder  §  635.4.  Vessels 
permitted  in  the  HMS  Charter/Headboat 
and  Atlantic  Tunas  Angling  and 
Charter/Headboat  categories  will  be 
requested  to  take  observers  on  a 
voluntary  basis.  When  selected,  vessels 
issued  any  other  permit  under  §  635.4 
are  required  to  take  observers  on  a 
mandatory  basis. 

(b)  Selection  of  vessels.  NMFS  will 
notify  a  vessel  owner,  in  writing,  when 
his  or  her  vessel  is  selected  for  observer 
coverage.  Vessels  will  be  selected  to 
provide  information  on  catch,  bycatch 
and  other  fishery  data  according  to  the 
need  for  representative  samples. 

(c)  Notification  of  trips.  Tne  owner  or 
operator  of  a  vessel  that  is  selected 
imder  paragraph  (b)  of  this  section  must 
notify  NMFS,  at  an  address  designated 
by  NMFS,  before  commencing  any 
fishing  trip  that  may  result  in  the 
incidental  catch  or  harvest  of  Atlantic 
HMS.  Notification  procediues  and 
information  requirements  such  as 
expected  gear  deployment,  trip  duration 
and  fishing  area  will  be  specified  in  a 
.selection  letter  sent  by  NMFS. 

(d)  Assignment  of  observers.  Once 
notified  of  a  trip,  NMFS  will  assign  an 
observer  for  that  trip  based  on  current 
information  needs  relative  to  the 
expected  catch  and  bycatch  likely  to  be 
associated  with  the  indicated  gear 
deployment,  trip  duration  and  fishing 
area.  If  an  observer  is  not  assigned  for 

a  fishing  trip,  NMFS  will  issue  a  waiver 
for  that  trip  to  the  owner  or  operator  of 
the  selected  vessel.  If  an  observer  is 
assigned  for  a  trip,  the  operator  of  the 
selected  vessel  must  arrange  to  embark 
the  observer  and  shall  not  fish  for  or 
retain  any  Atlantic  HMS  imless  the 
NMFS-assigned  observer  is  aboard.  At 
no  time  shall  a  person  aboard  a  vessel 
fish  for  Atlantic  sharks  with  a  gillnet  or 
possess  sharks  on  board  a  vessel  with  a 
gillnet  on  board  unless  a  NMFS- 
appjoved  observer  is  aboard  the  vessel. 

(e)  Requirements.  The  owner  or 
operator  of  a  vessel  on  which  a  NMFS- 
approved  observer  is  embarked, 
regardless  of  whether  required  to  carry 
the  observer,  must  comply  with 
§§600.725  and  600.746  of  this  chapter 
and— 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew. 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties. 


(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position. 

(4)  Allow  the  observer  bee  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish. 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

Subpart  B-Limited  Access 

§  635.1 6    Umtted  access  permits. 

As  of  July  1, 1999,  the  only  valid 
commercial  vessel  permits  for  shark  and 
swordfish  are  those  that  have  been 
issued  under  the  limited  access  criteria 
specified  in  this  section.  If  the  Federal 
commercial  shark  permit  issued  to  the 
vessel  owner  prior  to  July  1, 1999,  was 
based  on  the  qualifications  of  the 
operator,  then  a  shark  limited  access 
permit  will  be  issued  to  the  qualifying 
vessel  owner,  subject  to  the  provisions 
in  this  part,  with  the  requirement  that 
the  operator  must  be  on  board  the  vessel 
to  fish  for,  take,  retain,  or  possess 
Atlantic  sharks  in  state  or  Federal 
waters.  This  requirement  expires  May 
30,  2000. 

(a)  Eligibility  requirements  for 
ILAPs—{l]  Directed  permits.  To  be 
eligible  for  a  directed  ILAP  in  the  shark 
or  swordfish  fishery,  a  vessel  owner 
must  demonstrate  past  participation  in 
the  respective  fishery  by  having — 

(i)  Been  the  owner  of  a  vessel  that  was 
issued  a  valid  permit  for  the  respective 
fishery  at  any  time  fit)m  July  1, 1994, 
through  December  31,  1997. 

(ii)  Dociunented  shark  or  swordfish 
landings  from  the  respective  federally 
permitted  vessel  that  he  or  she  owned, 
of  at  least  $5,000  per  year  in  value  or  in 
niunber  per  year  as  follows — 

(A)  One  himdred  and  two  sharks  per 
year  for  any  2  calendar  years,  from 
January  1, 1991,  through  December  31, 
1997,  provided  the  landings  after  July  1, 
1993,  occurred  when  the  permit  was 
valid,  or 

(B)  Twenty-five  swordfish  per  year  for 
any  2  calendar  years,  from  January  1, 
1987,  through  December  31, 1997, 
provided  the  landings  occurred  when 
the  permit  was  valid. 

(iii)  Been  the  owner  of  a  vessel  in  the 
respective  fishery  that — 

(A)  Had  a  valid  Federal  shark  permit 
at  any  time  bom  January  1, 1998, 
through  December  31,  1998,  or 

(B)  Had  a  valid  Federal  swordfish 
permit  at  any  time  from  June  1, 1998, 
through  November  30, 1998. 


(2)  Incidental  catch  permits.  To  be 
eligible  for  an  incidental  ILAP  in  the 
shark  or  swordfish  fishery,  a  vessel 
owner  must  demonstrate  past 
participation  in  the  respective  fishery  by 
having — 

(i)  Been  the  owner  of  a  vessel  that  was 
issued  a  valid  permit  for  the  respective 
fishery  at  any  time  from  July  1, 1994, 
through  December  31, 1997;  and 

(ii)  Documented  landings  from  the 
respective  federally  permitted  vessel 
that  he  or  she  owned  of  at  least — 

(A)  Seven  sharks  from  January  1, 
1991,  through  December  31, 1997, 
provided  the  landings  after  July  1, 1993, 
occurred  when  the  permit  was  valid;  or 

(B)  Eleven  swordfish  from  January  1, 
1987,  through  December  31, 1997, 
provided  the  landings  occurred  when 
the  permit  was  valid;  and 

(iii)  Been  the  owner  of  a  vessel  in  the 
respective  fishery  that — 

(A)  Had  a  valid  Federal  shark  permit 
at  any  time  from  January  1, 1998, 
through  December  31,  1998,  or 

(B)  Had  a  valid  Federal  swordfish 
permit  at  any  time  from  Jime  1, 1998, 
through  November  30, 1998;  and 

(iv)  Met  either  the  gross  income  from 
fishing  or  the  gross  saJes  of  fish 
requirement  specified  in  paragraph 
(a)(3)(i)  or  (ii)  of  this  section;  or 

(v)  Been  the  owner  of  a  vessel  that 
had  a  permit  for  Atlantic  tuna  in  the 
Incidental  category  at  any  time  from 
January  1 , 1 998,  through  December  31 , 
1998;  or 

(vi)  Been  the  owner  of  a  vessel  that  is 
eligible  for  a  directed  or  incidental  ILAP 
for  swordfish  (incidental  shark  ILAPs 
only). 

(3)  Handgear  permits.  To  be  eligible 
for  a  swordfish  handgear  ILAP — 

(i)  The  owner's  gross  income  from 
commercial  fishing  (i.e.,  harvest  and 
first  sale  of  fish)  or  from  charter/ 
headboat  fishing  must  be  more  than  50 
percent  of  his  or  her  earned  income, 
during  one  of  the  3  calendar  years 
preceding  the  application,  or 

(ii)  The  owner's  gross  sales  of  fish 
harvested  from  his  or  her  vessel  must 
have  been  more  than  $20,000,  during 
one  of  the  3  calendar  years  preceding 
the  appUcation,  or 

(iiij  The  owner  must  provide 
dociunentation  of  having  been  issued  a 
swordfish  permit  for  use  with  harpoon 
gear,  or 

(iv)  The  owner  must  dociunent  his  or 
her  historical  landings  of  swordfish 
with  handgear  through  logbook  records, 
verifiable  sales  slips  or  receipts  from 
registered  dealers  or  state  landings 
records. 

(b)  Landings  histories.  For  the 
purposes  of  the  landings  history  criteria 
in  paragraphs  (a)(l)(ii)  and  (a)(2)(ii)  of 
this  section: 
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(1)  The  owner  of  a  permitted  vessel  at 
the  time  of  a  landing  retains  credit  for 
the  landing  imless  ownership  of  the 
vessel  and  the  landings  history  has  been 
transferred  and  there  is  a  written 
agreement  signed  by  both  parties  to  the 
transfer,  or  there  is  other  credible 
written  evidence  that  the  original  owner 
transferred  the  landings  history  to  the 
new  owner. 

(2)  A  vessel's  landings  history  may 
not  be  divided  among  owners.  A 
transfer  of  credit  for  landings  history 
must  be  for  the  entire  record  of  landings 
under  the  previous  owner. 

(3)  Vessel  landings  histories  may  not 
be  consolidated  among  vessels.  Owners 
may  not  pool  landings  histories  to  meet 
the  eligibility  requirements. 

(c)  Alternative  eligibility  requirements 
for  initial  permits.  (1)  Persons  who 
acquired  ownership  of  a  vessel  and  its 
landings  history  after  December  31, 
1997,  are  exempt  from  the  requirement 
to  have  owned  a  federally  permitted 
shark  or  swordfish  vessel  at  any  time 
during  the  period  July  1, 1994,  through 
December  31, 1997.  The  acquired 
landings  history  must  meet  the  criteria 
for  a  directed  or  incidental  catch  permit 
specified  in  paragraph  (a){l)(ii)(A), 
(a)(l)(ii)(B),  (a){2)(ii)(A)  or  paragraph 
(a)(2)(ii)(B)  of  this  section,  and  such 
persons  must  have  had  a  valid  Federal 
shark  permit  at  any  time  &t>m  January 
1. 1998,  through  December  31, 1998,  or 
a  valid  Federal  swordfish  permit  at  any 
time  from  Jvme  1, 1998,  through 
November  30, 1998. 

(2)  If  a  person  first  obtained  a  shark 
or  swordfish  permit  in  1997,  the 
required  landings  for  a  directed  or 
incidental  catch  permit  specified  in 
paragraphs  (a)(l)(ii)  and  (a)(2)(ii)  are 
modified  as  follows: 

(i)  To  qualify  for  a  directed  shark  or 
swordfish  ILAP,  respectively,  such 
persons  must  document  landings  from  a 
federally  permitted  vessel  of  at  least: 

(A)  One  hundred  and  two  sharks  in 
calendar  year  1997,  provided  such 
landings  occurred  when  the  permit  was 
valid,  or 

(B)  Twenty-five  swordfish  in  calendar 
year  1997,  provided  such  landings 
occurred  when  the  permit  was  valid. 

(ii)  To  qualify  for  an  incidental  shark 
or  swordfish  catch  ILAP,  respectively, 
such  persons  must  document  landings 
from  a  federally  permitted  vessel  of  at 
least  one  shark  or  swordfish  in  calendar 
year  1997,  provided  such  landings 
occurred  when  the  permit  was  valid. 

(d)  Procedures  for  initial  issuance  of 
LAPs— (1)  Notification  of  status.  NMFS 
will  send  all  written  correspondence 
regarding  limited  access  permits  by 
certified  mail. 


(i)  Shortly  after  the  final  rule  is 
published,  the  Division  Chief  will  notify 
each  owner  of  a  vessel  who  had  a  valid 
Federal  shark  permit  at  any  time  from 
January  1, 1998,  through  December  31, 
1998,  each  owner  of  a  vessel  who  had 
a  valid  Federal  swordfish  permit  at  any 
time  from  Jime  1, 1998.  through 
November  30, 1998,  and  each  owner  of 
a  vessel  that  had  a  valid  Atlantic  tuna 
Incidental  category  permit  at  any  time 
bom  January  1, 1998,  through  December 
31, 1998,  of  the  initial  determination  of 
the  owner's  eligibility  for  a  directed  or 
incidental  catch  ILAP.  The  Division 
Chief  will  make  the  initial 
determination  based  on  the  criteria  in 
paragraphs  (a)(1),  (a)(2),  and  (c)(2)  of 
this  section  and  on  records  available  to 
NMFS  and  mail  the  appropriate  permit. 
The  Division  Chief  will  not  make  initial 
determinations  of  eligibility  for  a  vessel 
permit  under  the  alternative  eligibility 
requirements  specified  in  paragraph 
(a)(3)  or  (c)(1)  of  this  section;  persons 
that  believe  they  qualify  for  a  LAP 
under  these  criteria  must  apply  to  the 
Division  Chief. 

(ii)  If  NMFS  determines  that  all 
qualifications  for  a  directed  or 
incidental  catch  HAP  have  been  met 
and  that  no  further  action  is  required, 
the  appropriate  permit  for  the  vessel 
will  be  included  with  the  notification. 
An  ELAP  issued  by  NMFS  will  be  valid 
through  the  expiration  date  indicated  on 
the  permit. 

(iii)  A  person  must  apply  to  the 
Division  Chief  for  the  appropriate 
permit  if — 

(A)  He  or  she  does  not  agree  with  the 
initial  determination; 

(B)  He  or  she  believes  that  he  or  she 
qualifies  for  a  directed  or  incidental 
catch  ILAP  but  did  not  receive  a  letter 
from  the  Division  Chief  regarding 
eligibility  status;  or 

(C)  He  or  she  believes  that  he  or  she 
qualifies  for  a  swordfish  handgear 
permit. 

(2)  Applications  for  ILAPs.  (i) 
Applicants  may  obtain  application 
forms  and  instructions  from  the 
Division  Chief.  The  vessel  owner  must 
submit  a  completed  signed  application 
form  and  all  required  supporting 
documents. 

(ii)  An  application  for  a  directed  or 
incidental  catch  ILAP  must  be 
submitted  to  the  Division  Chief 
postmarked  no  later  than  September  1 , 
1999.  An  application  for  an  initial 
swordfish  handgear  permit  must  be 
submitted  to  the  Division  Chief 
postmarked  no  later  than  December  1, 
1999.  Any  application  received  by  the 
Division  Chief  after  these  dates  will  not 
be  considered. 


(iii)  Each  appUcation  must  be 
accompanied  by  documentation 
showing  that  the  criteria  for  the 
requested  permit  have  been  met.  Vessel 
landings  of  sharks  in  numbers  of  fish  or 
value  through  Jime  30, 1993,  may  be 
dociimented  by  verifiable  sales  slips  or 
receipts  from  registered  dealers  or  by 
state  landings  records.  Vessel  landings 
of  sharks  in  numbOTS  of  fish  after  July 
1, 19S3,  and  all  vessel  landings  of 
swordfish  in  nimibers  of  fish  may  be 
documented  only  by  fishing  vessel 
logbook  records  that  NMFS  received 
before  March  2, 1998.  Vessel  landings  of 
sharks  or  swordfish  in  value  may  be 
documented  by  verifiable  sales  slips  or 
receipts  from  registered  dealers  or  by 
state  landings  records.  NMFS  will  not 
apply  any  landing  of  fish  by  niunber  of 
fish  or  value  that  occurred  when  the 
vessel  did  not  have  a  valid  Federal 
permit. 

(iv)  Information  submitted  on  an 
application  and  documentation  in 
support  of  an  application  is^ubject  to 
verification  by  comparison  \Vith 
Federal,  state,  and  other  records  and 
information.  Submission  of  false 
information  or  documentation  i&ay 
result  in  disqualification  from  imtial 
participation  in  the  shark,  swordwfe^or 
tunas  fisheries  and  may  result  in 
Federal  prosecution. 

(v)  If  tne  Division  Chief  receives  an 
incomplete  application  in  a  timely 
manner,  NMFS  will  notify  the  applicant 
of  the  deficiency.  If  the  applicant  fails 
to  correct  the  deficiency  within  30  days 
of  the  date  of  receipt  of  the  Division 
Chiefs  notification,  the  application  will 
be  considered  abandoned. 

(3)  Actions  on  applications.  Within  30 
days  of  receipt  of  a  complete 
application,  the  Division  Chief  will  take 
one  of  the  following  actions: 

(i)  If  the  eligibility  requirements  are 
met,  the  Division  Chief  will  issue  the 
appropriate  ILAP  which  will  be  valid 
through  the  marked  expiration  date. 

(ii)  If,  based  on  the  information  and 
documentation  supplied  with  the 
application,  the  Division  Chief 
determines  that  the  applicant  does  not 
meet  the  eligibility  criteria  for  the 
requested  vessel  permit,  the  Division 
Chief  will  deny  the  application  in  a 
letter  to  the  applicant.  If,  based  on  the 
documentation  supplied,  the  Division 
Chief  believes  the  applicant  is  qualified 
for  an  incidental  catch  vessel  permit 
instead  of  the  requested  directed  ILAP, 
he  or  she  will  notify  the  applicant  of  the 
denial  of  the  requested  directed  ILAP 
but  will  issue  the  incidental  catch  ILAP. 
(4)  Appeals,  (i)  If  an  application  for  an 
ILAP  is  denied  or  if  an  incidental  catch 
HAP  is  issued  instead  of  the  requested 
directed  ILAP,  the  applicant  may  appeal 
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the  denial  to  the  Director.  The  sole 
grounds  for  appeal  will  be  that  the 
original  denial  by  the  Division  Chief 
was  based  on  incorrect  or  incomplete 
information.  No  other  grounds  will  be 
considered.  An  appeal  must  be  in 
writing,  must  be  submitted  to  the 
Director  postmarked  no  later  than  90 
days  after  receipt  of  the  notice  of  denial, 
must  specify  the  groiuids  for  the  appeal, 
and  must  include  dociunentation 
supporting  the  groimds  for  the  appeal. 
Documentation  of  vessel  landings  that 
the  Director  may  consider  in  support  of 
an  appeal  is  described  in  paragraph 
(d)(2)(iii)  of  this  section.  Photocopies  of 
documentation  (e.g.,  permits,  logbook 
reports)  will  be  acceptable  for  initial 
submission.  The  Director  may  request 
originals  at  a  later  date,  which  would  be 
returned  to  the  appellant. 

(ii)  Upon  receipt  of  a  complete  written 
appeal  with  supporting  documentation, 
the  Director  may  issue  a  provisional 
ILAP  that  is  valid  for  the  period  during 
the  appeal.  This  provisional  permit  will 
be  valid  only  for  use  with  the  specified 
gear  and  will  be  subject  to  all 
regulations  contained  in  this  part. 

Tiii)  The  Director  will  appomt  an 
appeals  officer  who  wiU  review  the 
appeal  documentation  and  other 
available  records.  If  the  information  and 
documentation  presented  in  the  appeal 
are  insufficient,  inconsistent  with  vessel 
ownership,  landings  history,  and  other 
information  available  from  NMFS' 
records,  or  cannot  be  verified,  the 
appeals  officer  may  notify  the  appellant 
that  the  information  supplied  is  not 
adequate  to  warrant  issuance  of  the 
requested  permit.  The  appellant  will 
have  30  days  from  the  date  of  receipt  of 
the  notification  to  submit  to  the  appeals 
officer  corroborating  documents  in 
support  of  the  appeal  or  to  submit  a 
revised  appeal.  After  the  written  appeal 
documentation  is  complete,  the  appeals 
officer  will  make  findings  and  a 
recommendation,  which  shall  be 
advisory  only,  to  the  Director  within  60 
days  of  receipt  of  the  appeal. 

(iv)  The  Director  will  make  a  final 
decision  on  the  appeal  and  send  the 
appellant  notice  of  the  decision.  The 
Director's  decision  is  the  final 
administrative  action  of  the  Department 
of  Commerce  on  the  application. 

(v)  If  the  appeal  is  denied,  the 
provisional  permit  will  become  invalid 
5  days  after  receipt  of  the  notice  of 
denial.  If  the  appeal  is  accepted,  NMFS 
will  issue  an  appropriate  permit. 

(e)  Transfer  ojLAPs.  For  provisions 
on  transfer  of  limited  access  permits,  see 
§635.4(1). 

(f)  Renewal  ofLAPs.  For  provisions  on 
renewal  of  limited  access  permits^j  see 
§635.4(m). 


Subpart  C— Management  Meaauves 

1635.20    Siz*  limits. 

(a)  General,  The  CFL  vtrill  be  the  sole 
criterion  for  determining  the  size  and/or 
size  class  of  whole  (head  on)  Atlantic 
tunas. 

(b)  BFT  size  classes.  The  size  class  of 
a  BFT  fouind  with  the  head  removed 
shall  be  determined  using  pectoral  fin 
curved  fork  length  (PFCFL)  multiplied 
by  a  conversion  factor  of  1.35.  The  CFL, 
as  determined  by  conversion  of  the 
PFCFL,  will  be  the  sole  criterion  for 
determining  the  size  class  of  a  beheaded 
BFT.  The  conversion  factor  may  be 
adjusted  after  consideration  of 
additional  scientific  information  and 
fish  measurement  data,  and  will  be 
made  effective  by  filing  with  the  Office 
of  the  Federal  Register  for  publication 
notification  of  the  adjustment. 

(c)  BFT,  bigeye  tuna,  and  yellowfin 
tuna.  (1)  No  person  shall  take,  retain,  or 
possess  a  BFT,  bigeye  tima,  or  yellowfin 
tuna  in  the  Atlantic  Ocean  that  is  less 
than  27  inches  (69  cm)  CFL; 

(2)  Applying  the  conversion  factor 
fit)m  PFCFL  to  CFL  for  a  beheaded  BFT 
in  §  635.20(b)  means  that  no  person 
shall  retain  or  possess  a  BFT,  with  the 
head  removed,  that  is  less  than  20 
inches  (51  cm)  PFCFL. 

(3)  No  person  shall  remove  the  head 
of  a  bigeye  tima  or  yellowfin  tuna  if  the 
remaining  portion  would  be  less  than  27 
inches  (69  cm)  from  the  fork  of  the  tail 
to  the  forward  edge  of  the  cut. 

(d)  Billfish.  (1)  No  person  shall  take, 
retain  or  possess  a  blue  marlin  taken 
from  its  management  unit  that  is  less 
than  99  inches  (251  cm),  LJFL. 

(2)  No  person  shall  take,  retain  or 
possess  a  white  marlin  taken  from  its 
management  unit  that  is  less  than  66 
inches  (168  cm),  LJFL. 

(3)  No  person  shall  take,  retain  or 
possess  shoreward  of  the  outer 
boundary  of  the  EEZ  a  sailfish  taken 
from  its  management  imit  that  is  less 
than  63  inches  (160  cm),  LJFL. 

(e)  Sharks.  (1)  No  person  shall  take, 
retain,  or  possess  shoreward  of  the  outer 
boimdary  of  the  EEZ  any  species 
classified  as  a  ridgeback  LCS  shark, 
taken  from  its  management  unit  that  is 
less  than  54  inches  (137  cm),  fork 
length,  or,  if  the  head  and  fins  have 
been  removed,  30  inches  (76  cm)  as  a 
straight  line  from  the  first  dorsal  fin  ray 
to  the  precaudal  pit.  If  the  precaudal  pit 
has  been  removed,  such  measurement 
will  be  to  the  posterior  edge  of  the 
carcass.  For  the  purposes  of  enforcing 
the  minimvun  size,  it  is  a  rebuttable 
presumption  that  any  ridgeback  shark 
from  which  the  head  and  fins  have  been 
removed  is  a  ridgeback  LCS  shark. 


(2)  All  sharks  landed  imder  the 
recreational  retention  limits  specified  at 
§  635.22(c),  other  than  Atlantic 
sharpnose  sharks,  must  have  the  head, 
tail,  and  fins  attached  and  be  at  least  54 
inches  (137  cm),  FL.  There  is  no 
Tninimnm  size  limit  for  Atlantic 
sharpnose  sharks. 

(f)  Swordfish.  (1)  No  person  shall  take, 
retain,  or  possess  a  north  or  south 
Atlantic  swordfish  taken  from  its 
management  imit  that  is  less  than  29 
inches  (73  cm),  CK,  or  33  lb  (15  kg) 
dressed  weight.  A  swordfish  that  is 
damaged  by  shark  bites  may  be  retained 
only  if  the  remainder  of  the  carcass  is 
at  least  29  inches  (73  cm)  CK,  or  33  lb 
(15  kg)  dw.  No  person  shall  import  into 
the  United  States  an  Atlantic  swordfish 
weighing  less  than  33  lb  (15  kg)  dressed 
weight,  or  a  part  derived  from  a 
swordfish  that  weighs  less  than  33  lb 
(15  kg)  dressed  weight. 

(2)  Except  for  a  swordfish  landed  in 

a  Pacific  state  and  remaining  in  the  state 
of  landing,  a  swordfish,  or  part  thereof, 
weighing  less  than  33  lb  (15  kg)  dressed 
weight  will  be  deemed  to  be  an  Atlantic 
swordfish  harvested  by  a  vessel  of  the 
United  States  and  to  be  in  violation  of 
the  minimum  size  requirement  of  this 
section  imless  such  swordfish,  or  part 
thereof,  is  accompanied  by  a  certificate 
of  eligibility  attesting  that  the  swordfish 
was  lawfully  imported.  Refer  to 
§  635.46(b)  for  the  requirements  related 
to  the  certificate  of  eligibility. 

(3)  A  swordfish,  or  part  thereof,  will 
be  monitored  for  compliance  with  the 
minimum  size  requirement  of  this 
section  from  the  time  it  is  landed  in,  or 
imported  into,  the  United  States  up  to, 
and  including,  the  point  of  first 
transaction  in  the  United  States. 

§635.21    Gear  operation  and  deployment 
restrictions. 

(a)  All  Atlantic  HMS  fishing  gears.  (1) . 
An  Atlantic  HMS  harvested  from  its 
management  imit  that  is  not  retained 
must  be  released  in  a  manner  that  will 
ensure  maximum  probability  of 
survival,  but  without  removing  the  fish 
from  the  water. 

(2)  If  a  billfish  is  caught  by  a  hook,  the 
fish  must  be  released  by  cutting  the  line 
near  the  hook  or  by  using  a  dehooking 
device,  in  either  case  without  removing 
the  fish  from  the  water. 

(b)  General.  No  person  shall  use  any 
gear  to  fish  for  Atlantic  HMS  other  than 
those  gears  specifically  authorized  in 
this  part.  A  vessel  using  or  having  on 
board  in  the  Atlantic  Ocean  any 
unauthorized  gear  may  not  have  on 
board  an  Atlantic  HMS. 

(c)  Pelagic  longlines.  Pelagic  longlines 
include  any  longline  placed  or 
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occurring  in  water  depths  greater  than 
50  fathoms  (91  m). 

(1)  From  July  1, 1999,  through  Jime 
30,  2000,  no  person  may  deploy  a 
pelagic  longline  that  is  more  than  24 
nautical  miles  (44.5  km)  in  length  in  the 
Mid-Atlantic  Bight. 

(2)  In  the  Norflieastem  United  States 
closed  area  from  June  1  through  Jime  30 
each  year,  no  person  may  deploy  a 
pelagic  longline.  In  this  area,  diuing  this 
time,  no  person  shall  retain  an  Atlantic 
txma  or  swordfish  on  board  a  vessel  that 
has  a  pelagic  longline  on  board,  imless 
the  mainline,  hooks,  and  floats  are 
secured. 

(3)  When  a  marine  mammal  or  sea 
tiutle  is  hooked  or  entangled  by  pelagic 
longline  gear,  the  operator  of  the  vessel 
must  inimediately  release  the  animal, 
retrieve  the  pelagic  longline  gear,  and 
move  at  least  1  nm  (2  km)  bom  the 
location  of  the  incident  before  resuming 
fishing.  Reports  of  marine  mammal 
entanglements  must  be  submitted  to 
NMFS  consistent  with  regulations  in 
§229.6  of  this  tide. 

(d)  Authorized  gear— (1)  Atlantic 
tunas.  A  person  that  retains  or  possesses 
an  Atlantic  bluefin  tuna  may  not  have 
on  board  or  use  any  gear  other  than  that 
authorized  for  the  category  for  which 
the  Atlantic  tunas  or  ffi^S  permit  has 
been  issued  for  the  harvesting  vessel. 
When  fishing  for  Atlantic  tunas  other 
than  BFT,  fishing  gear  authorized  for 
any  permit  category  may  be  used,  except 
that  purse  seine  gear  may  be  used  only 
on  board  vessels  permitted  in  the  Purse 
Seine  category.  When  fishing  for  BFT,  a 
person  must  use  only  the  gear  types 
authorized  for  the  Atlantic  timas  or 
HMS  permit  category  of  the  fishing 
vessel: 

(i)  Angling.  Rod  and  reel  (including 
downriggers)  and  handline. 

(ii)  Charter/Headboat.  Rod  and  reel 
(including  downriggers),  bandit  gear, 
and  handline. 

(iii)  General.  Rod  and  reel  (including 
downriggers),  handline,  harpoon,  and 
bandit  gear. 

(iv)  Harpoon.  Harpoon. 

(v)  Longline.  Longline. 

(vi)  Purse  Seine.  Purse  seine. 

(A)  Mesh  size.  A  purse  seine  used  in 
directed  fishing  for  BFT  must  have  a 
mesh  size  equal  to  or  smaller  than  4.5 
inches  (11.4  cm)  in  the  main  body 
(stretched  when  wet)  and  must  have  at 
least  24-count  thread  throughout  the 
net. 

(B)  Inspection  of  purse  seine  vessels. 
Persons  tiiat  own  or  operate  a  purse 
seine  vessel  conducting  a  directed 
fishery  for  Atlantic  tunas  must  have 
their  fishing  gear  inspected  for  mesh 
size  by  an  enforcement  agent  of  NMFS 
prior  to  commencing^  fishing  for  the 


season  in  any  fishery  that  may  residt  in 
the  harvest  of  Atlantic  tunas.  Such 
persons  must  request  such  inspection  at 
least  24  hours  before  commencement  of 
the  first  fishing  trip  of  the  season.  If 
NMFS  does  not  inspect  the  vessel 
within  24  hours  of  such  notification,  the 
inspection  requirement  is  waived.  In 
addition,  at  least  24  hours  before 
commencement  of  offloading  any  BFT 
after  a  fishing  trip,  such  persons  must 
request  an  inspection  of  the  vessel  and 
catch  by  notifying  NMFS.  If,  after 
notification  by  the  vessel,  NMFS  does 
not  arrange  to  inspect  the  vessel  and 
catch  at  offloading,  the  inspection 
requirement  is  waived, 
(vii)  Trap.  Pound  net  and  fish  weir. 

(2)  Billfish.  (i)  Persons  may  possess  a 
blue  marlin  or  white  marlin  in  or  take 

a  blue  marlin  or  a  white  marlin  from  its 
management  imit  only  if  it  is  harvested 
by  rod  and  reel.  Regardless  of  how 
taken,  persons  may  not  possess  a  blue 
marlin  or  a  white  marlin  in  or  take  a 
blue  marlin  or  a  white  marlin  from  its 
management  unit  on  board  a  vessel 
using  or  having  on  board  a  pelagic 
longline. 

(ii)  Persons  may  possess  a  sailfish  in 
or  take  a  sailfish  shoreward  of  the  outer 
boundary  of  the  U.S.  EEZ  only  if  it  is 
harvested  by  rod  and  reel.  Regardless  of 
how  taken,  persons  may  not  possess  a 
sailfish  in,  or  take  a  sailfish,  shoreward 
of  the  outer  boundary  of  the  U.S.  EEZ 
on  board  a  vessel  using  or  having  on 
board  a  pelagic  longline. 

(3)  Sharks,  (i)  No  person  may  possess 
a  shark  shoreward  of  the  outer  boundary 
of  the  EEZ  if  the  shark  was  taken  bom 
its  management  unit  by  any  gear  other 
than  handgear,  longline  or  gUlnet. 

(ii)  No  person  may  fish  for  sharks 
with  a  gillnet  with  a  total  length  of  2.5 
km  or  more.  No  person  may  have  on 
board  a  vessel  a  gillnet  with  a  total 
length  of  2.5  km  or  more. 

(iii)  Provisions  on  gear  deployment 
for  the  southeast  U.S.  shark  drift  gillnet 
fishery  to  implement  the  Atlantic  Large 
Whale  Take  Reduction  Plan  are  set  forth 
in  §  229.32(f)  of  this  title. 

(iv)  While  fishing  for  Atlantic  sharks 
vidth  a  gillnet,  the  giUnet  must  remain 
attached  to  the  vessel  at  one  end. 

(4)  Swordfish.  (i)  No  person  may 
possess  north  Atlantic  swordfish  taken 
fitim  its  management  unit  by  any  gear 
other  than  handgear  or  longline,  except 
that  such  swordfish  taken  incidentally 
while  fishing  with  a  squid  trawl  may  be 
retained,  subject  to  restrictions  specified 
in  §  635.24(b)(2).  No  person  may  possess 
south  Atlantic  swordfish  taken  from  its 
management  unit  by  any  gear  other  than 
longlkie. 

(ii)  An  Atlantic  swordfish  may  not  be 
retained  or  possessed  on  board  a  vessel 


with  a  gillnet.  A  swordfish  will  be 
deemed  to  have  been  harvested  by 
gillnet  when  it  is  onboard,  or  offloaded 
from  a  vessel  using  or  having  on  board 
a  gillnet. 

(iii)  A  person  aboard  a  vessel  issued 
a  directed  handgear  ILAP  or  LAP  for 
Atlantic  swordfish  may  not  fish  for 
swordfish  with  any  gear  other  than 
handgear.  A  swordfish  will  be  deemed 
to  have  been  harvested  by  longline 
when  it  is  on  board,  or  offloaded  from 
a  vessel  using  or  having  on  board 
longline  gear. 

§  635^    R«cr»ational  ratontion  limits. 

(a)  General.  Recreational  retention 
limits  apply  to  a  longbiU  spearfish  taken 
from  or  possessed  in  the  Atlantic  EEZ, 
to  a  shark  taken  from  or  possessed  in  the 
Atlantic  EEZ,  and  to  a  yellowfin  tima 
taken  from  or  possessed  in  the  Atlantic 
Ocean.  The  operator  of  a  vessel  for 
which  a  retention  limit  appUes  is 
responsible  for  the  vessel  retention  limit 
and  the  cxunulative  retention  limit 
based  on  the  number  of  persons  aboard. 
The  retention  limits  apply  to  a  person 
who  fishes  in  any  manner,  except  to  a 
person  aboard  a  vessel  who  has  been 
issued  a  commercial  vessel  permit 
under  §  635.4  for  the  appropriate 
species/species  group.  Federal 
recreational  retention  limits  may  not  be 
combined  with  any  recreational 
retention  limit  applicable  in  state 
waters. 

(b)  Billfish.  No  longbill  spearfish  from 
the  management  unit  may  be  possessed 
shoreward  of  the  outer  boundary  of  the 
EEZ. 

(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal  or  pelagic 
group  may  be  retained  per  vessel  per  " 
trip,  subject  to  the  size  limits  described 
in  §  635.20(d),  and,  in  addition,  one 
Atlantic  sharpnose  shark  may  be 
retained  per  person  per  trip.  Regardless 
of  the  length  of  a  trip,  no  more  than  one 
Atlantic  sharpnose  shark  per  person 
may  be  possessed  on  board  a  vessel.  No 
prohibited  sharks  listed  in  Table  1(d)  of 
Appendix  A  to  this  part  may  be 
retained. 

(d)  Yellowfin  tuna.  Three  yellowfin 
tunas  per  person  per  day  may  be 
retained.  Regardless  of  the  length  of  a 
trip,  no  more  than  three  yellowfin  tuna 
per  person  may  be  possessed  on  board 
a  vessel. 

§  635.23    Retention  iimitt  for  BFT. 

The  retention  limits  in  this  section  are 
subject  to  the  quotas  and  closure 
provisions  in  §§635.27  and  635.28. 

(a)  General  category.  (1)  No  per&on 
aboard  a  vessel  that  has  a  General 
category  Atlantic  Tunas  permit  may 
possess,  retain,  land,  or  sell  a  BFT  in  the 
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school,  large  school,  or  small  medium 
size  class. 

(2)  On  an  RFD,  no  person  aboard  a 
vessel  that  has  a  General  category 
Atlantic  Tunas  permit  may  possess, 
retain,  land,  or  sell  a  BFT  in  the  large 
medium  or  giant  size  class.  On  days 
other  than  RFDs,  when  the  General 
category  is  open,  one  large  medium  or 
giant  BFT  may  be  caught  and  landed 
from  such  vessel  per  day.  NMFS  will 
annually  publish  a  schedule  of  RFDs  in 
the  Federal  Register.  An  RFD  applies 
only  when  the  General  category  fishery 
is  open. 

(3)  Regardless  of  the  length  of  a  trip, 
no  more  than  a  single  day's  retention 
limit  of  large  medium  or  giant  BFT  may 
be  possessed  or  retained  aboard  a  vessel 
that  has  a  General  category  Atlantic 
Tunas  permit.  On  days  other  than  RFDs, 
when  the  General  category  is  open,  no 
person  aboard  such  vessel  may  continue 
to  fish,  and  the  vessel  must  immediately 
proceed  to  port  once  the  applicable 
limit  for  large  mediimi  or  giant  BFT  is 
retained. 

(4)  To  provide  for  maximum 
utilization  of  the  quota  for  BFT,  NMFS 
may  increase  or  decrease  the  daily 
retention  limit  of  large  mediiun  and 
giant  BFT  over  a  range  from  zero  (on 
RFDs)  to  a  maviTniim  of  three  per  vessel. 
Such  increase  or  decrease  will  be  based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  availability  of  the 
species  on  the  fishing  grounds,  and  any 
other  relevant  factors.  NMFS  will  adjust 
the  daily  retention  limit  specified  in 
paragraph  (a)(2)  of  this  section  by  filing 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  the 
adjustment.  Such  adjustment  will  not  be 
effective  until  at  least  3  calendar  days 
after  notification  is  filed  vtiih  the  Office 
of  the  Federal  Register  forpublication. 

(b)  Angling  category.  BFT  may  be 
retained  and  landed  under  the  daily 
limits  and  quotas  applicable  to  the 
Angling  category  by  persons  aboard 
vessels  permitted  in  Atlantic  tunas 
Angling  category  as  follows: 

(1)  Large  medium  and  giant  BFT.  (i) 
No  large  medium  or  giant  BFT  may  be 
retained,  possessed,  landed,  or  sold  in 
the  Gulf  of  Mexico,  except  one  per 
vessel  per  year  may  be  landed  if  caught 
incidentally  to  fishing  for  other  species. 

(ii)  One  per  vessel  per  year  may  be 
retained,  possessed,  and  landed  outside 
the  Gulf  of  Mexico. 

(ill)  When  a  large  medium  or  giant 
BFT  has  been  caught  and  retained  imder 
this  paragraph  (b)(1),  no  person  aboard 
the  vessel  may  continue  to  fish,  the 
vessel  must  immediately  proceed  to 
port,  and  no  such  BFT  may  be  sold  or 
transferred  to  any  person  for  a 
commercial  purpose. 


(2)  School,  large  school,  or  small 
medium  BFT.  One  per  vessel  per  day 
may  be  retained,  possessed,  or  landed. 
Regardless  of  the  length  of  a  trip,  no 
more  than  a  single  day's  allowable  catch 
of  school,  large  school,  or  small  medium 
BFT  may  be  possessed  or  retained, 

(3)  Changes  to  retention  limits.  To 
provide  for  maximum  utilization  of  the 
quota  for  BFT  spread  over  the  longest 
period  of  time,  NMFS  may  increase  or 
decrease  the  retention  limit  for  any  size 
class  BFT  or  change  a  vessel  trip  limit 
to  an  angler  limit  and  vice  versa.  Such 
increase  or  decrease  will  be  based  on  a 
review  of  daily  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors. 
NMFS  will  adjust  the  daily  retention 
limit  specified  in  paragraph  (b)(2)  of  this 
section  by  filing  with  the  Office  of  the 
Federal  Register  for  publication 
notification  of  the  adjustment.  Such 
adjustment  will  not  be  effective  imtil  at 
least  3  calendar  days  after  notification  is 
filed  with  the  Office  of  the  Federal 
Register  for  publication. 

(c)  HMS  or  Tunas  Charter/Headboat. 
Persons  aboard  a  vessels  permitted  in 
Atlantic  HMS  or  Tunas  Charter/ 
Headboat  category  may  retain  and  land 
BFT  under  the  daily  limits  and  quotas 
applicable  to  the  Angling  category  or  the 
General  category  as  follows: 

(1)  When  fishing  in  the  Gulf  of 
Mexico,  the  restrictions  applicable  to 
the  Angling  category  specified  in 
paragraph  (b)(1)  of  this  section  apply. 

(2)  When  fishing  other  than  in  the 
Gulf  of  Mexico  when  the  fishery  for  the 
General  category  is  closed,  the 
restrictions  applicable  to  the  Angling 
category  specified  in  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  apply. 

(3)  When  fishing  other  than  in  the 
Gulf  of  Mexico  and  when  the  fishery 
imder  the  General  category  has  not  been 
closed  under  §  635.28,  a  person  aboard 
a  vessel  that  has  an  HMS  or  Atlantic 
Timas  Charter/Headboat  permit  may 
fish  under  either  the  retention  limits 
applicable  to  the  General  category 
specified  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section  or  the  retention  limits 
applicable  to  the  Angling  category 
specified  in  paragraphs  (b)(2)  and  (b)(3) 
of  this  section,  l^e  size  category  of  the 
first  BFT  retained  will  determine  the 
fishing  category  applicable  to  the  vessel 
that  day. 

(d)  Harpoon  category.  Persons  aboard 
a  vessel  permitted  in  the  Atlantic  Tunas 
Harpoon  category  may  retain,  possess, 
or  land  multiple  giant  BFTs  per  day.  An 
incidental  catch  of  only  one  large 
medium  BFT  per  vessel  per  day  may  be 
retained,  possessed,  or  landed. 


(e)  Purse  Seine  category.  Persons 
aboard  a  vessel  permitted  in  the  Atlantic 
Tunas  Purse  Seine  category, 

(1)  May  retain,  possess,  land,  or  sell 
large  medium  BFT  in  amoimts  not 
exceeding  15  percent,  by  weight,  of  the 
giant  BFT  landed  on  that  trip,  provided 
that  the  total  amount  of  large  medium 
BFT  landed  by  that  vessel  during  the 
fishing  year  does  not  exceed  10  percent, 
by  weight,  of  the  total  amount  of  giant 
BFT  allocated  to  that  vessel  for  that 
fishing  year. 

(2)  May  retain,  possess  or  land  BFT 
smaller  than  the  large  medium  size  class 
that  are  taken  incidentally  when  fishing 
for  skipjack  tima  or  yellowfin  tima  in  an 
amount  not  exceeding  1  percent,  by 
weight,  of  the  skipjack  tima  and 
yellowfin  tuna  landed  on  that  trip. 
Landings  of  BFT  smaller  than  the  large 
mediimi  size  class  may  not  be  sold  and 
are  coimted  against  the  Purse  Seine 
category  BFT  quota  allocated  to  that 
vessel. 

(f)  Longline  category.  Persons  aboard 
a  vessel  permitted  in  the  Atlantic  Tunas 
Longline  category  may  retain,  possess, 
land,  and  sell  large  medium  and  giant 
BFT  taken  incidentally  in  fishing  for 
other  species.  Limits  on  such  retention/ 
possession/landing/sale  are  as  follows: 

(1)  For  landings  south  of  34''00'  N. 
lat.,  one  large  medium  or  giant  BFT  per 
vessel  per  trip  may  be  landed,  provided 
that,  for  the  months  of  January  through 
April,  at  least  1,500  lb  (680  kg)  and  for 
the  months  of  May  through  December, 
at  least  3,500  lb  (1,588  kg),  either  dw  or 
roimd  weight,  of  species  other  than  BFT 
are  legally  caught,  retained,  and 
offloaded  bova  the  same  trip  and  are 
recorded  on  the  dealer  weighout  slip  as 
sold. 

(2)  For  landings  north  of  34''00'  N. 
lat.,  landings  per  vessel  per  trip  of  large 
mediiun  and  giant  BFT  may  not  exceed 
2  percent  by  weight,  either  dw  or  round 
weight,  of  dl  other  fish  which  are 
legally  caught,  retained,  and  offloaded 
from  the  same  trip  and  which  are 
recorded  on  the  dealer  weighout  slip  as 
sold. 

(g)  Trap  category.  Persons  aboard  a 
vessel  permitted  in  the  Atlantic  Tunas 
Trap  category  may  retain,  possess,  land, 
and  sell  each  fishing  year  only  one  large 
mediiun  or  giant  BFT  that  is  taken 
incidentally  while  fishing  for  other 
species  with  a  pound  net  or  fish  weir. 
No  other  Atlantic  tunas  caught  in  a 
pound  net  or  fish  weir  may  be  retained. 

§635^4    Commercial  retention  limits  for 
sharks  and  swordflsh. 

The  retention  limits  in  this  section  are 
subject  to  the  quotas  and  closure 
provisions  in  §§635.27  and  635.28. 
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(a)  Sharks.  (1)  Persons  who  own  or 
operate  a  vessel  that  has  been  issued  a 
directed  ILAP  or  LAP  for  shark  may 
retain,  possess  or  land  no  more  than 
4,000  lb  (1,814  kg),  dw,  of  LCS  per  trip. 

(2)  Persons  who  own  or  operate  a 
vessel  that  has  been  issued  an  incidental 
catch  ILAP  or  LAP  for  sharks  may 
retain,  possess  or  land  no  more  than  5 
LCS  and  16  SCS  and  pelagic  sharks, 
combined,  per  trip. 

(b)  Sworafish.  (l)  Persons  aboard  a 
vessel  that  has  been  issued  an  incidental 
ILAP  or  LAP  for  swordfish  may  retain, 
possess,  or  land  no  more  than  two 
swordfish  per  trip  in  or  from  the 
Atlantic  Ocean  north  of  5°  N.  lat. 

(2)  Persons  aboard  a  vessel  in  the 
squid  trawl  fishery  that  has  been  issued 
an  incidental  ILAP  or  LAP  for  swordfish 
may  retain,  possess,  or  land  no  more 
than  five  swordfish  per  trip  in  or  from 
the  Atlantic  Ocean  north  of  5"  N.  lat.  A 
vessel  is  considered  to  be  in  the  squid 
trawl  fishery  when  it  has  no  commercial 
fishing  gear  other  than  trawls  on  board 
and  when  squid  constitute  not  less  than 
75  percent  by  weight  of  the  total  fish  on 
board  or  offioaded  from  the  vessel. 

§635.25    Interim  provisions. 

(a)  Bill  fish  size  limits.  (1)  No  person 
shall  take,  retain  or  possess  a  blue 
marlin  taken  from  its  management  unit 
that  is  less  than  99  inches  (251  cm), 
LJFL. 

(2)  No  person  shall  take,  retain  or 
possess  a  white  marlin  taken  from  its 
management  imit  that  is  less  than  66 
inches  (168  cm),  LJFL. 

(3)  No  person  shall  take,  retain  or 
possess  shoreward  of  the  outer 
boimdary  of  the  EEZ  a  sailfish  taken 
from  its  management  unit  that  is  less 
than  63  inches  (160  cm),  LJFL. 

(b)  Pelagic  longline  closed  area.  (1) 
Pelagic  longlines  include  any  longline 
placed  or  occurring  in  water  depths 
greater  than  50  fathoms  (91  m). 

•  (2)  The  Northeastern  United  States 
closed  area  means  the  area  bounded  by 
straight  lines  connecting  the  following 
coordinates  in  the  order  stated:  40°00' 
N.  lat.,  74°O0'  W.  long.;  40''00'  N.  lat, 
68°00'  W.  long.;  Sg'OO'  N.  lat.,  68°00'  W. 
long.;  and  39°00'  N.  lat.,  74°00'  W.  long. 
(3)  In  the  Northeastern  United  States 
closed  area  from  June  1  through  Jime  30 
each  year,  no  person  may  deploy  a 
pelagic  longline.  In  this  area,  during  this 
time,  no  person  shall  retain  an  Atlantic 
tuna  or  swordfish  on  board  a  vessel  that 
has  a  pelagic  longline  on  board,  imless 
the  mainline,  hooks,  and  floats  are 
secured. 

(c)  Bluefin  tuna  (BFT)  quota 
specifications.  Consistent  with  ICCAT 
recommendations,  NMFS  will  subtract 
any  allowance  for  dead  discards  from 


the  fishing  year's  (June  1-May  31)  total 
U.S.  quota  for  BFT  that  can  be  caught 
and  allocate  the  renuunder  to  be 
retained,  possessed,  or  landed  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction.  The  total  landing  quota 
will  be  divided  among  the  General, 
Angling,  Harpoon,  Purse  Seine, 
Longline,  and  Trap  categories. 
Consistent  with  these  allocations  and 
other  applicable  restrictions  of  this  part, 
BFT  may  be  taken  by  persons  aboard 
vessels  issued  Atlantic  Tunas  permits  or 
HMS  Charter/Headboat  permits. 
Allocations  of  the  BFT  landings  quota 
will  be  made  according  to  the  following 
percentages:  General  -  47.1  percent; 
Angling  - 19.7  percent,  which  includes 
the  school  BFT  held  in  reserve  as 
described  under  paragraph  (a)(7)(ii)  of 
this  section;  Harpoon  -  3.9  percent; 
Piuse  Seine  - 18.6  percent  or  250  mt, 
whichever  is  less;  Longline  -  8.1 
percent;  and  Trap  -  0.1  percent.  The 
remaining  2.5  percent  of  the  BFT 
landings  quota  will  be  held  in  reserve 
for  inseason  adjustments,  to  compensate 
for  overharvest  in  any  category  other 
than  the  Angling  category  school  BFT 
subquota  or  for  fishery  independent 
research.  In  such  case  that  the  total 
annual  landings  quota  when  applied  to 
the  percentage  allocation  for  the  purse 
seine  category  exceeds  250  mt,  the 
emiount  over  250  mt  shall  be  allocated 
to  the  reserve.  NMFS  may  apportion  a 
landings  quota  allocated  to  any  category 
to  specified  fishing  periods  or  to 
geographic  areas.  BFT  landings  quotas 
are  specified  in  whole  weight. 

(1)  General  category  landings  quota. 
Prior  to  each  fishing  year  (June  1-May 
31),  NMFS  will  set  the  General  category 
effort  control  schedule,  including  time- 
period  subquotas  and  restricted-fishing 
days,  through  proposed  and  final 
specifications  published  in  the  Federal 
Reaster. 

U)  Catches  from  vessels  for  which 
General  category  Atlantic  Tunas  permits 
have  been  issued  and  certain  catches 
from  vessels  for  which  an  HMS  or 
Atlantic  timas  Charter/Headboat  permit 
has  been  issued  are  coimted  against  the 
General  category  landings  quota.  See 
§  635.23(c)(3)  regarding  landings  by 
vessels  with  an  HMS  or  Atlantic  tunas 
Charter/Headboat  permit  that  are 
counted  against  the  General  category 
landings  quota.  The  total  amount  of 
large  medium  and  giant  BFT  that  may 
be  caught,  retained,  possessed,  landed, 
or  sold  imder  the  General  category 
landings  quota  is  47.1  percent  of  the 
overall  U.S.  BFT  landings  quota,  less  10 
mt  which  is  set  aside  for  an  area 
comprising  the  waters  south  and  west  of 
a  straight  line  originating  at  a  point  on 
the  southern  shore  of  Long  Island  at  72° 


27*  W.  long  (Shinnecock  Inlet)  and 
running  SSE  150°  true,  and  north  of 
38°47'  N.  lat.  as  specified  in 
§635.27(a)(l)(iii).  This  47.1  percent,  less 
the  10  mt  set  aside  as  specified  in 
§635.27(a)(l)(iii),  is  apportioned  as 
follows: 

(A)  June  1  through  August  31 — 60 
percent; 

(B)  September  1  through  September 
30 — 30  percent;  and 

(C)  October  1  through  May  31—10 
percent. 

(ii)  NMFS  will  adjust  each  period's 
apportionment  based  on  overharvest  or 
imderharvest  in  the  prior  period. 

(iii)  When  the  coastwide  General 
category  fishery  has  been  closed  in  any 
quota  period  imder  §637. 28(a)(1). 
NMFS  may  publish  notification  in  the 
Federal  Re^ster  to  make  available  all  or 
part  of  the  10  mt  landings  quota  set 
aside  for  an  area  comprising  the  waters 
south  and  west  of  a  sti-aight  line 
originating  at  a  point  on  the  southern 
shore  of  Long  Island  at  72°27'  W.  long. 
(Shinnecock  Inlet)  and  running  SSE  150 
true,  and  north  of  38°47'  N.  lat.  The 
daily  catch  limit  for  the  set-aside  area 
will  be  one  large  medium  or  giant  BFT 
per  vessel  per  day.  Upon  the  effective 
date  of  the  set-aside  fishery,  fishing  for, 
retaining,  or  landing  large  medium  or 
giant  BFT  is  authorized  only  within  the 
set-aside  area.  Any  portion  of  the  set- 
aside  amount  not  harvested  prior  to  the 
reopening  of  the  coastwide  General 
category  fishery  in  the  subsequent  quota 
period  established  imder  paragraph 
(a)(l)(i)  of  this  section  may  be  carried 
over  for  the  purpose  of  renewing  the  set- 
aside  fishery  at  a  later  date. 

(2)  Angling  category  landings  quota. 
The  total  amoimt  of  BFT  that  may  be 
caught,  retained,  possessed,  and  landed 
by  anglers  aboard  vessels  for  which  an 
Angling  category  Atlantic  Tunas  permit 
or  an  HMS  or  Atlantic  Tunas  Charter/ 
Headboat  permit  has  been  issued  is  19.7 
percent  of  the  overall  annual  U.S.  BFT 
landings  quota.  No  more  than  2.3 
percent  of  the  annual  Angling  category 
landings  quota  may  be  large  medium  or 
giant  BFT  and.  over  each  4-consecutive- 
year  period,  no  more  than  8  percent  of 
the  overall  U.S.  BFT  landings  quota  may 
be  school  BFT.  The  Angling  category 
landings  quota  includes  the  amount  of 
school  BFT  held  in  reserve  as  specified 
under  paragraph  (a)(7)(ii)  of  this  section. 
The  size  class  subquotas  for  BFT  are 
further  subdivided  as  follows: 

(i)  Under  paragraph  (a)(7)(ii)  of  this 
section.  47.2  percent  of  the  school  BFT 
Angling  category  landings  quota,  mmus 
the  school  BFT  quota  held  in  reserve, 
may  be  caught,  retained,  possessed,  or 
landed  south  of  38°  47'  N.  lat. 
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(11)  An  amoxint  equal  to  47.2  percent 
of  the  large  school/small  medium  BFT 
Angling  category  quota,  may  be  caught, 
retained,  possessed,  or  landed  south  of 
38°  47*  N.  lat. 

(iii)  An  amount  equal  to  66.7  percent 
of  the  large  medium  and  giant  BFT 
Angling  category  quota  may  be  caught, 
retained,  possessed,  or  landed  south  of 
38°  47'  N.  lat. 

(3)  Longline  category  quota.  The  total 
amount  of  large  mediiun  and  giant  BFT 
that  may  be  caught  incidentally  and 
retained,  possessed,  or  landed  by 
vessels  for  which  Longline  category 
Atlantic  tunas  permits  have  been  issued 
is  8.1  percent  of  the  overall  U.S.  BFT 
quota.  No  more  than  78.9  percent  of  the 
Longline  category  quota  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  34°00'  N.  lat. 

(4)  Purse  Seine  category  quota,  (i)  The 
total  amount  of  large  medium  and  giant 
BFT  that  may  be  caught,  retained, 
possessed,  or  landed  by  vessels  for 
which  Purse  Seine  category  Atlantic 
Timas  permits  have  been  issued  is  18.6 
percent  of  the  overall  U.S.  BFT  landings 
quota,  or  250  mt,  whichever  is  less.  The 
purse  seine  fishery  under  this  quota 
commences  on  August  15  each  year. 

(ii)  An  owner  of  a  vessel  for  which  a 
Purse  Seine  category  Atlantic  Timas 
permit  has  been  issued  must  apply  in 
writing  to  NMFS  at  an  address 
designated  by  NMFS,  for  an  allocation 
of  BFT  from  the  Purse  Seine  category 
quota.  The  application  must  be 
postmarked  no  later  than  April  15  for  an 
allocation  of  the  quota  that  becomes 
available  on  August  15. 

(iii)  On  or  about  May  1,  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  permit  holders  so  requesting. 
Such  allocations  are  freely  transferable. 
In  whole  or  in  part,  among  vessels  that 
have  Purse  Seine  category  Atlantic 
Timas  permits.  An  owner  of  a  purse 
seine  vessel  intending  to  fish  for  more 
than  one  allocation  in  any  fishing 
season  must  provide  written  notice  of 
such  intent  to  NMFS  at  an  address 
'  designated  by  NMFS,  15  days  before 
conunencing  fishing.  An  owner  of  a 
purse  seine  vessel  who  transfers  his  or 
her  allocation  to  another  puise  seine 
vessel  may  not  use  his  or  her  vessel  in 
any  fishery  in  which  BFT  might  be 
caught  for  the  remainder  of  the  fishing 
year  after  his  or  her  allocation  is 
transferred. 

(iv)  An  owner  of  a  vessel  for  which  a 
Purse  Seine  category  Atlantic  Tunas 
permit  has  been  issued  may  apply  to 
NMFS  to  permanently  consolidate  Purse 
Seine  category  vessel  permits  issued 
under  §  635.4.  Upon  written  approval  of 
consolidation  by  NMFS,  the  Purse  Seine 


Category  Atlantic  Tunas  Permit  of  a 
transferring  vessel  will  be  canceled,  and 
the  receiving  owner  may  apply  for 
allocations  of  BFT  commensurate  with 
the  number  of  consolidated  permits.  An 
owner  of  a  purse  seine  vessel  whose 
permit  is  canceled  through 
consolidation  may  not  use  his  or  her 
vessel  in  any  purse  seine  fishery  in 
which  BFT  might  be  caught. 

(5)  Harpoon  category  quota.  The  total 
amoimt  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
landed,  or  sold  by  vessels  for  which 
Harpoon  category  Atlantic  Timas 
permits  have  been  issued  is  3.9  percent 
of  the  overall  U.S.  BFT  quota. 

(6)  Trap  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
or  landed  by  vessels  for  which  Trap 
category  Atlantic  Tunas  permits  have 
been  issued  is  0.1  percent  of  the  overall 
U.S.  BFT  quota. 

(7)  Reserve.  (1)  The  total  amount  of 
BFT  that  is  held  in  reserve  for  inseason 
adjustments  and  fishery-independent 
research  using  quotas  or  subquotas  other 
than  the  Angling  category  school  BFT 
subquota,  is  2.5  percent  of  the  overall 
U.S.  BFT  quota.  Consistent  with 
paragraph  (a)(7)(iii)  of  this  section, 
NMFS  may  allocate  any  portion  of  this 
reserve  for  inseason  adjustments  to  any 
category  quota  in  the  fishery,  other  than 
the  Angling  category  school  BFT 
subquota. 

(ii)  The  total  amount  of  school  BFT 
that  is  held  in  reserve  for  inseason 
adjustments  and  fishery  independent 
research  is  18.5  percent  of  the  total 
school  BFT  quota  for  the  Angling 
category  as  described  under  paragraph 
(a)(2)  of  this  section,  which  is  in 
addition  to  the  amounts  specified  in 
paragraph  (a){7)(i)  of  this  section. 
Consistent  with  paragraph  (a)(7)(iii)  of 
this  section,  NMFS  may  allocate  any 
portion  of  the  school  BFT  held  in 
reserve  for  inseason  adjustments  to  the 
Angling  category. 

(iii)  NMFS  will  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  of  any  inseason  adjustment. 
Before  making  any  such  adjustment, 
NMFS  will  consider  the  following 
factors: 

(A)  The  usefulness  of  information 
obtained  from  catches  in  the  particular 
category  for  biological  sampling  and 
monitoring  of  the  status  of  the  stock. 

(B)  The  catches  of  the  particular 
category  quota  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made. 

(C)  The  projected  ability  of  the  vessels 
fishing  under  the  particular  category 
quota  to  harvest  the  additional  amount 


of  BFT  before  the  end  of  the  fishing 
year. 

(D)  The  estimated  amounts  by  which 
quotas  for  other  gear  categories  of  the 
fishery  might  be  exceeded. 

(E)  Effects  of  the  transfer  on  BFT 
rebuilding  and  overfishing. 

(F)  Effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tuneis,  Swordfish,  and  Sharks. 

(d)  Prohibitions.  In  addition  to  the 
prohibitions  specified  in  §  600.725  of 
this  chapter,  it  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to 
violate  any  provision  of  this  section, 
ATCA,  the  Magnuson-Stevens  Act,  or 
any  other  rules  promulgated  under 
ATCA  or  the  Magnuson-Stevens  Act. 

§635.26    Catch  and  release. 

(a)  BFT.  (1)  Notwithstanding  the  other 
provisions  of  this  part,  an  angler  may 
fish  for  BFT  under  a  tag-and-release 
program,  provided  the  angler  tags  all 
BFT  so  caught,>regardless  of  whether 
previously  tagged,  with  conventional 
tags  issued  or  approved  by  NMFS, 
returns  such  fish  to  the  sea  inmiediately 
after  tagging  with  a  minimum  of  injury, 
and  reports  the  tagging  and,  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag.  If  NMFS-issued  or 
NMFS-approved  conventional  tags  are 
not  on  board  a  vessel,  all  anglers  aboard 
that  vessel  are  ineligible  to  fish  under 
the  tag-and-release  program. 

(2)  Persons  may  ootain  NMFS-issued 
conventional  tags,  reporting  cards,  and 
detailed  instructions  for  their  use  from 
the  NMFS  Cooperative  Tagging  Center. 
Persons  may  use  a  conventional  tag 
obtained  from  a  source  other  than 
NMFS  to  tag  BFT,  provided  the  use  of 
such  tags  is  registered  each  year  with 
the  Cooperative  Tagging  Center  and  the 
NMFS  program  manager  has  approved 
the  use  of  a  conventional  tag  from  that 
source.  An  angler  using  an  alternative 
source  of  tags  wishing  to  tag  BFT  may 
contact  the  NMFS  Cooperative  Tagging 
Center  at  the  Southeast  Fishery  Science 
Center. 

(3)  An  angler  registering  for  the  HMS 
-tagging  program  is  required  to  provide 
his  or  her  name,  eiddress,  phone  number 
and,  if  applicable,  the  identity  of  the 
alternate  source  of  tags. 

(b)  Billfish.  NMFS  is  encouraging 
further  catch  and  release  of  Atlantic 
billfish  by  establishing  a  recreational 
catch-and-release  fishery  management 
program,  consistent  with  the  guidance 
of  §  600.350(c). 

(c)  Sharks.  Notwithstanding  the  other 
provisions  of  this  part,  a  person  may 
fish  for  white  sharks  (Ckircharodon 
carcharias)  with  rod  and  reel,  provided 
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the  person  releases  such  fish  to  the  sea 
immediately  with  a  minimum  of  injury, 
and  that  such  fish  may  not  be  removed 
from  the  water. 

§635.27    Quotas. 

(a)  BFT.  Consistent  with  ICCAT 
recommendations,  NfMFS  will  subtract 
any  allowance  for  dead  discards  from 
the  fishing  year's  total  U.S.  quota  for 
BFT  that  can  be  caught  and  allocate  the 
remainder  to  be  retained,  possessed,  or 
l^ided  by  persons  and  vessels  subject  to 
U.S.  jurisdiction.  The  total  landing 
quota  will  be  divided  among  the 
General,  Angling,  Harpoon,  Pinse  Seine, 
Longline,  and  Trap  categories. 
Consistent  with  these  allocations  and 
other  applicable  restrictions  of  this  part, 
BFT  may  be  taken  by  persons  aboard 
vessels  issued  Atlantic  Timas  permits  or 
HMS  Charter/Headboat  permits. 
Allocations  of  the  BFT  landings  quota 
will  be  made  according  to  the  following 
percentages:  General  -  47.1  percent; 
Angling  - 19.7  percent,  which  includes 
the  school  BFT  held  in  reserve  as 
described  under  paragraph  (a)(7)(ii)  of 
this  section;  Harpoon  -  3.9  percent; 
Piu-se  Seine  - 18.6  percent  or  250  mt, 
whichever  is  less;  Longline  -  8.1 
percent;  and  Trap  -  0.1  percent.  The 
remaining  2.5  percent  of  the  BFT 
landings  quota  will  be  held  in  reserve 
for  inseason  adjustments,  to  compensate 
for  overharvest  in  any  category  other 
than  the  Angling  category  school  BFT 
subquota  or  for  fishery  independent 
research.  In  such  case  that  the  total 
annual  landings  quota  when  applied  to 
the  percentage  allocation  for  the  purse 
seine  category  exceeds  250  mt,  the 
amount  over  250  mt  shall  be  allocated 
to  the  reserve.  NMFS  may  apportion  a 
landings  quota  allocated  to  any  category 
to  specified  fishing  periods  or  to 
geographic  areas.  BFT  landings  quotas 
are  specified  in  whole  weight. 

(1)  General  category  lanaings  quota. 
Prior  to  each  fishing  year,  NMFS  will  set 
the  General  category  effort  control 
schedule,  including  time-period 
subquotas  and  restricted-fishing  days, 
through  proposed  and  final 
specifications  published  in  the  Federal 
Register. 

(i)  Catches  from  vessels  for  which 
General  category  Atlantic  Tunas  permits 
have  been  issued  and  certain  catches 
from  vessels  for  which  an  HMS  or 
Atlantic  timas  Charter/Headboat  permit 
has  been  issued  are  coimted  against  the 
General  category  landings  quota.  See 
§  635.23(c)(3)  regarding  landings  by 
vessels  with  an  HMS  or  Atlantic  timas 
Charter/Headboat  permit  that  are 
coimted  against  the  General  category 
landings  quota.  The  total  amount  of 
large  medium  and  giant  BFT  that  may 


be  caught,  retained,  possessed,  landed, 
or  sold  under  the  General  category 
landings  quota  is  47.1  percent  of  the 
overall  U.S.  BFT  landings  quota,  less  10 
mt  which  is  set  aside  for  an  area 
comprising  the  waters  south  and  west  of 
a  straight  line  originating  at  a  point  on 
the  southern  shore  of  Long  Island  at  72° 
27'  W.  long  (Shinnecock  Inlet)  and 
nmning  SSE  150°  true,  and  north  of 
38°47'  N.  lat.  as  specified  in 
§635.27(a)(l){iii).  This  47.1  percent,  less 
the  10  mt  set  aside  as  specified  in 
§635.27(a)(l)(iii),  is  apportioned  as 
follows: 

(A)  Jime  1  through  August  31—60 
percent; 

(B)  September  1  through  September 
30 — 30  percent;  and 

(C)  October  1  through  May  31—10 
percent. 

(ii)  NMFS  will  adjust  each  period's 
apportionment  based  on  overharvest  or 
underharvest  in  the  prior  period. 

(iii)  When  the  coastwide  General 
category  fishery  has  been  closed  in  any 
quota  period  under  §  637.28(a)(1), 
NMFS  may  publish  notification  in  the 
Federal  Re^er  to  make  available  all  or 
part  of  the  10  mt  landings  quota  set 
aside  for  an  area  comprising  the  waters 
south  and  west  of  a  straight  line 
originating  at  a  point  on  the  southern 
shore  of  Long  Island  at  72°27'  W.  long. 
(Shinnecock  Inlet)  and  running  SSE  150 
true,  and  north  of  38°47'  N.  lat.  The 
daily  catch  limit  for  the  set-aside  area 
will  be  one  large  medium  or  giant  BFT 
per  vessel  per  day.  Upon  the  effective 
date  of  the  set-aside  fishery,  fishing  for, 
retaining,  or  landing  large  medium  or 
giant  BFT  is  authorized  only  within  the 
set-aside  area.  Any  portion  of  the  set- 
aside  amount  not  harvested  prior  to  the 
reopening  of  the  coastwide  General 
category  fishery  in  the  subsequent  quota 
period  established  under  paragraph 
(a)(l)(i)  of  this  section  may  be  carried 
over  for  the  purpose  of  renewing  the  set- 
aside  fishery  at  a  later  date. 

(2)  Angling  category  landings  quota. 
The  total  amoimt  of  BFT  that  may  be 
caught,  retained,  possessed,  and  landed 
by  anglers  aboard  vessels  for  which  an 
idling  category  Atlantic  Tunas  permit 
or  an  HMS  or  Atlantic  Tunas  Charter/ 
Headboat  permit  has  been  issued  is  19.7 
percent  of  the  overall  annual  U.S.  BFT 
landings  quota.  No  more  than  2.3 
percent  of  the  annual  Angling  category 
landings  quota  may  be  larg&medimn  or 
giant  BFT  and,  over  each  4-consecutive- 
year  period,  no  more  than  8  percent  of 
the  overall  U.S.  BFT  landings  quota  may 
be  school  BFT.  The  Angling  category 
landings  quota  includes  the  amount  of 
school  BFT  held  in  reserve  as  specified 
imder  paragraph  {a)(7)(ii)  of  this  section. 


The  size  class  subquotas  for  BFT  are 
further  subdivided  as  follows: 

(i)  Under  paragraph  {a)(7)(ii)  of  this 
section,  47.2  percent  of  the  school  BFT 
Angling  category  landings  quota,  minus 
the  school  BFT  quota  held  in  reserve, 
may  be  caught,  retained,  possessed,  or 
landed  south  of  38°  47'  N.  lat. 

(ii)  an  amoimt  equal  to  47.2  percent 
of  the  large  school/small  medium  BFT 
Angling  category  quota,  may  be  caught, 
retained,  possessed,  or  landed  south  of 
38°  47'  N.  lat. 

(iii)  an  amount  equal  to  66.7  percent 
of  the  large  medium  and  giant  BFT 
Angling  category  quota  may  be  caught, 
retained,  possessed,  or  landed  south  of 
38°  47'  N.  lat. 

(3)  Longline  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught  incidentally  and 
retained,  possessed,  or  landed  by 
vessels  for  which  Longline  category 
Atlantic  tunas  permits  have  been  issued 
is  8.1  percent  of  the  overall  U.S.  BFT 
quota.  No  more  than  78.9  percent  of  the 
Longline  category  quota  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  34°00'  N.  lat. 

(4)  Purse  Seine  category  quota,  (i)  The 
total  amoimt  of  large  medium  and  giant 
BFT  that  may  be  caught,  retained, 
possessed,  or  landed  by  vessels  for 
which  Puise  Seine  category  Atlantic 
Tunas  permits  have  been  issued  is  18.6 
percent  of  the  overall  U.S.  BFT  landings 
quota,  or  250  mt,  whichever  is  less.  The 
purse  seine  fishery  under  this  quota 
commences  on  August  15  each  year. 

(ii)  An  owner  of  a  vessel  for  which  a 
Purse  Seine  category  Atlantic  Tunas 
permit  has  been  issued  must  apply  in 
writing  to  NMFS  at  an  address 
designated  by  NMFS,  for  an  allocation 
of  BFT  from  the  Purse  Seine  category 
quota.  The  application  must  be 
postmarked  no  later  than  April  15  for  an 
allocation  of  the  quota  that  becomes 
available  on  August  15. 

(iii)  On  or  about  May  1,  NMFS  will 
make  equal  allocations  of  the  available 
size  classes  of  BFT  among  purse  seine 
vessel  permit  holders  so  requesting. 
Such  allocations  are  freely  transferable, 
in  whole  or  in  part,  among  vessels  that 
have  Purse  Seine  category  Atlantic 
Tunas  permits.  An  owner  of  a  purse 
seine  vessel  intending  to  fish  for  more 
than  one  allocation  in  any  fishing 
season  must  provide  written  notice  of 
such  intent  to  NMFS  at  an  address 
designated  by  NMFS,  15  days  before 
commencing  fishing.  An  owner  of  a 
purse  seine  vessel  who  transfers  his  or 
her  allocation  to  another  purse  seme 
vessel  may  not  use  his  or  her  vessel  in 
any  fishery  in  which  BFT  might  be 
caught  for  the  remainder  of  the  fishing 
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year  after  his  or  her  allocation  is 
transferred. 

(iv)  An  owner  of  a  vessel  for  which  a 
Purse  Seine  category  Atlantic  Tunas 
permit  has  been  issued  may  apply  to 
NMFS  to  permanently  consolidate  Purse 
Seine  category  vessel  permits  issued 
under  §  635.4.  Upon  written  approval  of 
consolidation  by  NMFS,  the  Purse  Seine 
Category  Atlantic  Tunas  Permit  of  a 
transferring  vessel  will  be  canceled,  and 
the  receiving  owner  may  apply  for 
allocations  of  BFT  commensurate  with 
the  number  of  consolidated  permits.  An 
owner  of  a  purse  seine  vessel  whose 
permit  is  canceled  through 
consolidation  may  not  use  his  or  her 
vessel  in  any  purse  seine  fishery  in 
which  BFT  might  be  caught 

(5)  Harpoon  category  quota.  The  total 
amount  of  large  mediimi  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
landed,  or  sold  by  vessels  for  which 
Harpoon  category  Atlantic  Txmas 
permits  have  been  issued  is  3.9  percent 
of  the  overall  U.S.  BFT  quota. 

(6)  Trap  category  quota.  The  total 
amount  of  large  mediimi  and  giant  BFT 
that  may  be  caught,  retained,  possessed, 
or  landed  by  vessels  for  which  Trap 
category  Atlantic  Tunas  permits  have 
been  issued  is  0.1  percent  of  the  overall 
U.S.  BFT  quota. 

(7)  Reserve,  (i)  The  total  amount  of 
BFT  that  is  held  in  reserve  for  inseason 
adjustments  and  fishery-independent 
research  using  quotas  or  subquotas  other 
than  the  Angling  category  school  BFT 
subquota,  is  2.5  percent  of  the  overall 
U.S.  BFT  quota.  Consistent  with 
paragraph  (a)(7)(iii)  of  this  section, 
NMFS  may  allocate  any  portion  of  this 
reserve  for  inseason  adjustments  to  any 
category  quota  in  the  fishery,  other  than 
the  Angling  category  school  BFT 
subquota. 

(ii)  The  total  aihount  of  school  BFT 
that  is  held  in  reserve  for  inseason 
adjustments  and  fishery  independent 
research  is  18.5  percent  of  the  total 
school  BFT  quota  for  the  Angling 
category  as  described  under  paragraph 
(a)(2)  of  this  section,  which  is  in 
addition  to  the  amounts  specified  in 
paragraph  (a)(7)(i)  of  this  section. 
Consistent  with  paragraph  (a)(7)(iii)  of 
this  section,  NMFS  may  allocate  any 
portion  of  the  school  BFT  held  in 
reserve  for  inseason  adjustments  to  the 
Angling  category. 

(iii)  NMFS  will  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  of  any  inseason  adjustment. 
Before  making  any  such  adjustment, 
NMFS  will  consider  the  following 
factors: 

(A)  The  usefulness  of  information 
obtained  from  catches  in  the  particular 


category  for  biological  sampling  and 
monitoring  of  the  status  of  the  stock. 

(B)  The  catches  of  the  particidar 
category  quota  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made. 

(C)  The  projected  ability  of  the  vessels 
fishing  under  the  particiilar  category 
quota  to  harvest  the  additional  amount 
of  BFT  before  the  end  of  the  fishing 
year. 

(D)  The  estimated  amounts  by  which 
quotas  for  other  gear  categories  of  the 
fishery  might  be  exceeded. 

(E)  Effects  of  the  transfer  on  BFT 
rebuilding  and  overfishing. 

(F)  Effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swonifish,  and  Sharks. 

(8)  Inseason  adjustments.  Within  a 
fishing  year,  NMFS  may  transfer  quotas 
among  categories  or,  as  appropriate, 
subcategories.  If  it  is  determined,  based 
on  the  factors  in  paragraphs  (a)(7)(iii)(A) 
through  (a)(7)(iii)CF)  of  this  section  and 
the  probability  of  exceeding  the  total 
quota,  that  vessels  fishing  under  any 
category  or  subcategory  quota  are  not 
likely  to  take  that  quota,  NMFS  may 
transfer  inseason  any  portion  of  the 
remaining  quota  of  that  fishing  category 
to  any  other  fishing  category  or  to  the 
reserve  as  specified  in  paragraphs 
(a)(7)(i)  and  (a)(7)(ii)  of  this  section. 
NMFS  will  file  with  the  Office  of  the 
Federal  Register  for  publication 
notification  of  any  inseason  adjustment. 

(9)  Annual  adjustments,  (i)  If  NMFS 
determines,  based  on  landings  statistics 
and  other  available  information,  that  a 
BFT  quota  in  any  category  or,  as 
appropriate,  subcategory  has  been 
exceeded  or  has  not  been  reached, 
NMFS  shall  subtract  the  overharvest 
from,  or  add  the  underharvest  to,  that 
quota  category  for  the  following  fishing 
year,  provided  that  the  total  of  the 
adjusted  category  quotas  and  the  reserve 
is  consistent  with  a  recommendation  of 
ICCAT  regarding  country  quotas,  the 
take  of  school  BFT,  and  the  allowance 
for  dead  discards. 

(ii)  NMFS  may  allocate  any  quota 
remaining  in  the  reserve  at  the  end  of  a 
fishing  year  to  account  for  overharvest 
in  any  fishing  category,  provided  such 
allocation  is  consistent  with  the  criteria 
specified  in  paragraph  (a)(7)(iii)  of  this 
section. 

(iii)  Regardless  of  the  estimated 
landings  in  any  year,  NMFS  may  adjust 
the  annual  school  BFT  quota  to  ensure 
that  the  average  take  of  school  BFT  over 
each  4-consecutive-year  period 
beginning  in  the  1999  fishing  year  does 
not  exceed  8  percent  by  weight  of  the 
total  U.S.  BFT  quota  for  that  period. 


(iv)  If  NMFS  determines  that  the 
annual  dead  discard  allowance  has  been 
exceeded  in  one  fishing  year,  NMFS 
shall  subtract  the  amount  in  excess  of 
the  allowance  from  the  amount  of  BFT 
that  can  be  landed  in  the  subsequent 
fishing  year  by  those  categories 
accounting  for  the  dead  discards.  If 
NMFS  determines  that  the  aimual  dead 
discard  allowance  has  not  been  reached, 
NMFS  may  add  one-half  of  the 
remainder  to  the  amount  of  BFT  that 
can  be  landed  in  the  subsequent  fishing 
year.  Such  amount  may  be  allocated  to 
individual  fishing  categories  or  to  the 
Reserve. 

(v)  NMFS  will  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  of  the  amount  subtracted  or 
added  and  the  basis  for  the  quota 
reductions  or  increases  made  pursuant 
to  paragraphs  (a)(9)(i)  through  (a)(9)(iv) 
of  this  section. 

(b)  Sharks — (1)  Conunercial  quotas. 
The  commercial  quotas  for  shark 
specified  in  paragraphs  (b)(l)(i)  through 
(b)(l)(iv)  of  diis  section  apply  to  sharks 
harvested  from  the  management  imit, 
regardless  of  where  harvested. 
Commercial  quotas  are  specified  for 
each  of  the  management  groups  of  large 
coastal  sharks,  small  coastal  sharks,  and 
pelagic  sharks. 

(i)  Large  coastal  sharks.  The  annual 
commercial  quota  for  large  coastal 
sharks  is  816  mt  dw,  apportioned 
between  ridgeback  and  non-ridgeback 
shark  and  divided  between  two  equal 
semiannual  fishing  seasons,  January  1 
through  June  30,  and  July  1  through 
December  31.  The  length  of  each  season 
will  be  determined  based  on  the 
projected  catch  rates,  available  quota, 
and  other  relevant  factors.  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
each  season's  length  at  least  30  days 
prior  to  the  begiiming  of  the  season.  The 
quotas  for  each  fishing  season  (unless 
otherwise  specified  in  the  Federal 
Register  as  provided  in  paragraph 
(b)(l)(iv)  of  this  section  are  as  follows: 

(A)  Ridgeback  shark— 310  mt  dw. 

(B)  Non-ridgeback  shark-98  mt  dw. 
(ii)  Small  coastal  sharks.  The  annual 

commercial  quota  for  small  coastal 
shark  is  359  mt  dw,  (unless  otherwise 
specified  in  the  Federal  Register  as 
provided  in  paragraph  (b)(l)(iv)  of  this 
section)  divided  between  two  equal 
semiannual  seasons,  January  1  Uu-ough 
June  30,  and  July  1  through  December 
31.  The  quota  for  each  semiannual 
season  is  179.5  mt,  dw. 

(iii)  Pelagic  sharks.  The  annual 
commercial  quotas  for  pelagic  sharks  are 
92  mt  dw  for  porbeagle  sharks  and  488 
mt  dw  for  all  other  pelagic  sharks 
(unless  otherwise  specified  in  the 
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Federal  Register  as  provided  in 
paragraph  (b)(l)(iv)  of  this  section). 
These  quotas  are  divided  between  two 
equal  semiannual  periods.  January  1 
through  June  30.  and  July  1  through 
December  31.  The  quotas  for  each 
semiannual  period  are  as  follows: 

(A)  Porbeagle  sharks — 46  mt  dw. 

(B)  Pelagic  sharks,  other  than 
porbeagle  sharks — 244  mt  dw. 

(C)  Blue  sharks — 136.5  mt  dw. 

(iv)  Annual  adjustments.  (A)  NMFS 
will  adjust  the  next  year's  semiannual 
quotas  for  large  coastal,  small  coastal, 
and  pelagic  sharks  to  reflect  actual 
landings  during  any  semiannual  period. 
For  example,  a  commercial  quota 
underage  or  overage  in  the  season  that 
begins  January  1  will  result  in  an 
equivalent  increase  or  decrease  in  the 
following  year's  quota  for  the  season 
that  begins  January  1.  provided  that  the 
annual  quotas  are  not  exceeded.  NMFS 
will  file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  at  least  30  days  prior  to 
the  start  of  the  next  fishing  season. 

(B)  NMFS  will  reduce  the  annual 
commercial  quota  for  pelagic  sharks  by 
the  amount  that  the  blue  shark  quota  is 
exceeded  at  least  30  days  prior  to  the 
start  of  the  next  fishing  season. 

(C)  Sharks  discarded  dead  are  counted 
against  the  applicable  directed  fishery 
quota.  Sharks  taken  and  landed  from 
state  waters  are  counted  against  the 
applicable  directed  fishery  quota. 

(2)  Public  display  quota.  "The  annual 
quota  for  persons  who  collect  sharks 
from  any  of  the  management  groups 
imder  an  EFP  is  60  mt  whole  wei^t  (43 
mt  dw).  All  sharks  collected  under  the 
authority  of  an  EFP,  subject  to 
restrictions  at  §  635.32,  will  be  coimted 
against  this  quota. 

(c)  Sword  fish.  (1)  Consistent  with 
ICCAT  recommendations,  the  fishing 
year's  total  amoimt  of  swordfish  that 
may  be  caught,  retained,  possessed,  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  is  divided  into  quotas 
for  the  North  Atlantic  swordfish  stock 
and  the  South  Atlantic  swordfish  stock. 
The  quota  for  the  North  Atlantic 
swordfish  stock  is  further  divided  into 
semi-annual  directed  fishery  quotas  and 
an  incidental  catch  quota  for  fishermen 
targeting  other  species.  A  swordfish 
JBrom  the  North  Atlantic  swordfish  stock 
caught  prior  to  the  directed  fishery 
closure  by  a  vessel  for  which  a  directed 
fishery  permit  or  a  handgear  permit  for 
swordfish  has  been  issued  is  counted 
against  the  directed  fishery  quota.  A 
swordfish  firom  the  North  Atlantic 
swordfish  stock  landed  by  a  vessel  for 
which  an  incidental  catch  permit  for 
swordfish  has  been  issued,  landed 
consequent  to  recreational  fishing,  or 


caught  after  the  effective  date  of  a 
closing  of  the  directed  fishery  from  a 
vessel  for  which  a  directed  fishery 
permit  or  a  handgear  permit  for 
swordfish  has  been  issued  is  counted 
against  the  incidental  catch  quota.  The 
entire  quota  for  the  South  Atlantic 
swordfish  stock  is  reserved  for  longline 
vessels  for  which  a  directed  fishery 
permit  for  swordfish  has  been  issued; 
retention  of  swordfish  caught  incidental 
to  other  fishing  activities  is  prohibited 
in  the  Atlantic  Ocean  south  of  5°  N.  lat. 
(i)  North  Atlantic  swordfish  stock.  (A) 
The  annual  directed  fishery  quota  for 
the  North  Atlantic  swordfish  stock  is 
2033.2  mt  dw,  divided  into  two  equal 
semiannual  quotas  of  1016.6  mt  dw,  one 
for  June  1  through  November  30,  and 
the  other  for  December  1  through  May 
31  of  the  following  year. 

(B)  The  aimual  incidental  catch  quota 
for  the  North  Atlantic  swordfish  stock  is 
300  mt  dw. 

(ii)  South  Atlantic  swordfish  stock. 
The  annual  directed  fishery  quota  for 
the  South  Atlantic  swordfish  stock  is 
289  mt  dw.  Incidental  harvest  of 
swordfish  is  prohibited  in  the  Atlantic 
Ocean  south  of  5°  N.  lat. 

(2)  Inseason  adjustments,  (i)  NMFS 
may  adjust  the  December  1  through  May 
31  semiannual  directed  fishery  quota  to 
reflect  actual  catches  during  the  June  1 
through  November  30  semiannual 
period,  provided  that  the  fishing  year's 
directed  fishery  quota  is  not  exceeded. 

(ii)  If  NMFS  determines  that  the 
annual  incidental  catch  quota  will  not 
be  taken  before  the  end  of  the  fishing 
year,  the  excess  quota  may  be  allocated 
to  the  directed  fishery  quota. 

(iii)  If  NMFS  determines  that  it  is 
necessary  to  close  the  directed 
swordfish  fishery  prior  to  the  schediUed 
end  of  a  semi-annual  fishing  season,  any 
estimated  overharvest  or  imderharvest 
of  the  directed  fishery  quota  for  that 
semi-annual  season  will  be  used  to 
adjust  the  annual  incidental  catch  quota 
accordingly. 

(iv)  NMFS  will  file  with  the  Office  of 
the  Federal  Register  for  publication 
notification  of  any  inseason  swordfish 
quota  adjustment  and  its  apportionment 
made  under  this  paragraph  (c)(2)  of  this 
section. 

(3)  Annual  adjustments,  (i)  Except  for 
the  carryover  provisions  of  paragraph 
(c)(3)(ii)  of  this  section,  NMFS  will  file 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  any 
adjustment  to  the  annual  quota 
necessary  to  meet  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tuna,  Swordfish  and  Sharks.  NMFS  will 
provide  at  least  30  days  opportunity  for 
public  comment. 


(ii)  If  consistent  with  applicable 
ICCAT  recommendations,  total  landings 
above  or  below  the  specific  North 
Atlantic  or  South  Atlantic  swordfish 
annual  quota  shall  be  subtracted  fitim, 
or  added  to,  the  following  year's  quota 
for  that  area.  Any  adjustments  to  the  12- 
month  directed  fishery  quota  will  be 
apportioned  equally  between  the  two 
semiannual  fishing  seasons.  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  or  apportionment  made 
under  this  paragraph  (c)(3)(ii). 

§635^8    CIOMi««. 

(a)  BFT.  (1)  When  a  BFT  quota,  other 
than  the  Purse  Seine  category'  quota 
specified  in  §635. 27(a)(4),  is  reached,  or 
is  projected  to  be  reached,  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
closure.  On  and  after  the  effective  date 
and  time  of  such  notification,  for  the 
remainder  of  the  fishing  year  or  for  a 
specified  period  as  indicated  in  the 
notice,  fishing  for,  retaining,  possessing, 
or  landing  BFT  under  that  quota  is 
prohibited  until  the  opening  of  the 
subsequent  quota  period  or  until  such 
date  as  specified  in  the  notice. 

(2)  From  August  15  through  December 
31,  the  owner  or  operator  of  a  vessel  that 
has  been  allocated  a  portion  of  the  Pinse 
Seine  category  quota  under 
§  635.27(a)(4)  may  fish  for  BFT.  Such 
vessel  may  be  used  to  fish  for  yellowfin, 
bigeye,  albacore,  or  skipjack  tuna  at  any 
time,  however,  landings  of  BFT  taken 
incidental  to  fisheries  targeting  other 
Atlantic  t\mas  or  in  any  fishery  in 
which  BFT  might  be  caught  will  be 
deducted  from  the  individual  vessel's 
quota  for  the  following  BFT  fishing 
season  (i.e.,  August  15  through 
December  31).  Upon  reaching  its 
individual  vessel  allocation  of  BFT,  the 
vessel  may  not  participate  in  a  directed 
purse  seine  fishery  for  Atlantic  timas  or 
in  any  fishery  in  which  BFT  might  be 
caught  for  the  remainder  of  the  fishing 
year. 

(3)  If  NMFS  determines  that  variations 
in  seasonal  distribution,  abtmdance,  or 
migration  patterns  of  BFT,  or  the  catch 
rate  in  one  area,  precludes  anglers  in 
another  area  from  a  reasonable 
opportunity  to  harvest  a  portion  of  the 
Angling  category  quota,  NMFS  may 
close  aU  or  part  of  the  fishery  under  that 
category  and  may  reopen  it  at  a  later 
date  if  NMFS  determines  that  BFT  have 
migrated  into  the  other  area.  In 
determining  the  need  for  any  such 
interim  closure  or  area  closing,  NMFS 
will  consider: 

(i)  The  usefulness  of  information 
obtained  bom  catches  of  a  particular 
geographic  area  of  the  fishery  for 
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biological  sampling  and  for  monitoring 
the  status  of  the  stock; 

(ii)  The  current  year  catches  from  the 
particular  geographic  area  relative  to  the 
catches  recorded  for  that  area  dining  the 
preceding  4  years; 

(iii)  The  catches  firom  the  particular 
geographic  area  to  date  relative  to  the 
entire  category  and  the  likelihood  of 
closiire  of  that  entire  category  of  the 
fishery  if  no  interim  closure  or  area 
closure  is  effected;  and 

(iv)  The  projected  ability  of  the  entire 
category  to  harvest  the  remaining 
amoimt  of  BFT  before  the  anticipated 
end  of  the  fishing  season. 

(b)  Sharks.  (1)  The  commercial  fishery 
for  large  coastal  sharks  will  remain  open 
for  fixed  semiannual  fishing  seasons,  as 
specified  at  §  635.27(b)(l){i).  From  the 
effective  date  and  time  of  a  season 
closine  imtil  additional  quota  becomes 
available,  the  fishery  for  large  coastal 
sharks  is  closed,  and  sharks  of  that 
species  group  may  not  be  retained  on 
board  a  fishing  vessel  issued  a 
commercial  permit  pinsuant  to  §  635.4. 

(2)  When  a  semiannual  quota  for 
small  coastal  sharks  or  pelagic  sharks 
specified  in  §635.27(b){l)(ii)  and 
(b)(l)(iii)  is  reached,  or  is  projected  to  be 
reached,  NMFS  will  file  with  the  Office 
of  the  Federal  Register  for  publication  a 
notice  of  closure  at  least  14  days  before 
the  effective  date.  From  the  effective 
date  and  time  of  the  closine  imtil 
additional  quota  becomes  available,  the 
fishery  for  the  appropriate  shark  species 
group  is  closed,  and  sharks  of  that 
species  group  may  not  be  retained  on 
board  a  fishing  vessel  issued  a 
commercial  permit  pursuant  to  §  635.4. 

(3)  When  the  fishery  for  a  shark 
species  group  is  closed,  a  fishing  vessel 
issued  a  commercial  permit  pursuant  to 
§  635.4  may  not  possess  or  sell  a  shark 
of  that  species  group,  and  a  permitted 
shark  dealer  may  not  pinchase  fi-om  a 
fishing  vessel  a  shark  of  that  species 
group,  whether  or  not  the  fishing  vessel 
has  a  commercial  permit  for  shark, 
except  that  a  permitted  shark  deader  or 
processor  may  possess  sharks  that  were 
harvested,  off-loaded,  and  sold,  traded, 
or  bartered,  prior  to  the  effective  date  of 
the  closure  and  were  held  in  storage. 

(c)  Swordfish — (1)  Directed  fishery 
closure.  When  the  annual  or  semiannual 
directed  fishery  quota  specified  in 
§635.27(c)(l)(i)  or  (ii)  is  reached,  or  is 
projected  tnbe  reached,  NMFS  will  file 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  closure  at 
least  14  days  before  the  effective  date. 
From  the  effective  date  and  time  of  the 
closure  until  additional  directed  fishery 
quota  becomes  available,  the  directed 
fishery  for  the  appropriate  stock  is 


closed  and  the  following  catch  limits 
apply: 

(i)  When  the  directed  fishery  for  the 
North  Atlantic  swordfish  stock  is 
closed, 

(A)  No  more  than  15  swordfish  per 
trip  may  be  possessed  in  or  irom  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  using  or  having  on  board  a 
longUne.  However,  legally  taken 
swordfish  from  the  South  Atlantic 
swordfish  stock  may  be  possessed  in  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  with  a  longline  provided  the 
harvesting  vessel  does  no  fishing  on  that 
trip  in  the  Atlantic  Ocean  north  of  5°  N. 
lat.  and  reports  positions  with  a  vessel 
monitoring  system,  as  specified  in 

§  635.69.  NMFS  may  adjust  the 
incidental  catch  retention  limit  by  filing 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  the 
change  at  least  14  days  before  the 
effective  date.  Changes  in  the  incidental 
catch  limits  will  be  based  upon  the    . 
length  of  the  directed  fishery  closine 
and  the  estimated  rate  of  catch  by 
vessels  fishing  under  the  incidental 
catch  quota. 

(B)  No  more  than  2  swordfish  per  trip 
may  be  possessed  in  or  from  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  that  has  been  issued  a  handgear 
permit  under  §  635.4(f)(1)  provided  that 
such  swordfish  were  not  taken  with  a 
harpoon. 

(ii)  When  the  directed  fishery  for  the 
South  Atlantic  swordfish  stock  is 
closed,  swordfish  from  that  stock  taken 
incidental  to  fishing  for  other  species 
may  not  he  retained. 

(2)  Incidental  catch  closure.  When  the 
annual  incidental  catch  quota  specified 
in  §635.27(c)(l){i)  is  readied,  or  is 
projected  to  be  reached,  NMFS  will  file 
with  the  Office  of  the  Federal  Register 
for  publication  notification  of  closure. 
From  the  effective  date  and  time  of  such 
notification  imtil  an  additional 
incidental  catch  quota  becomes 
available,  no  swordfish  may  be 
possessed  in  or  from  the  Atlantic  Ocean 
north  of  5°  N.  lat.  or  landed  in  an 
Atlantic  coastal  state,  and  a  swordfish  in 
or  from  the  Atlantic  Ocean  north  of  5° 
N.  lat.  may  not  be  sold.  However,  legally 
taken  swordfish  fttjm  the  South  Atlantic 
swordfish  stock  may  be  possessed  in  the 
Atlantic  Ocean  north  of  5°  N.  lat.  or 
landed  in  an  Atlantic  coastal  state  on  a 
vessel  with  a  longline,  provided  the 
harvesting  vessel  does  not  fish  on  that 
trip  in  the  Atlantic  Ocean  north  of  5°  N. 
lat.  and  reports  positions  with  a  vessel 
monitoring  system,  as  specified  in 
§635.69. 


§  635.29    Transfer  at  sea. 

(a)  Persons  may  not  transfer  an 
Atlantic  tuna,  blue  marlin,  white 
marlin,  or  swordfish  at  sea  in  the 
Atlantic  Ocean,  regardless  of  where  the 
fish  was  harvested.  However,  an  owner 
or  operator  of  a  vessel  for  which  a  Purse 
Seine  category  Atlantic  Tunas  permit 
has  been  issued  under  §  635.4  may 
transfer  large  medium  and  giant  BFT  at 
sea  from  the  net  of  the  catching  vessel 
to  another  vessel  for  which  a  Purse 
Seine  category  Atlantic  Tunas  permit 
has  been  issued,  provided  the  amount 
transferred  does  not  cause  the  receiving 
vessel  to  exceed  its  currently  authorized 
vessel  allocation,  including  incidental 
catch  limits. 

(b)  Persons  may  not  transfer  a  shark 
or  a  sailfish  at  sea  shoreward  of  the 
outer  boundary  of  the  EEZ,  regardless  of 
where  the  shark  was  harvested,  and 
persons  may  not  transfer  at  sea  a  shark 
or  a  sailfish  taken  shoreward  of  the 
outer  boundary  of  the  EEZ,  regardless  of 
where  the  transfer  takes  place. 

1635.30    Possession  at  sea  and  landing. 

(a)  Atlantic  tunas.  Persons  that  own  or 
operate  a  fishing  vessel  that  possesses 
an  Atlantic  tuna  in  the  Atlantic  Ocean 
or  that  lands  an  Atlantic  tuna  in  an 
Atlantic  coastal  port  must  maintain 
such  Atlantic  tuna  through  offloading 
either  in  roimd  form  or  eviscerated  with 
the  head  and  fins  removed,  provided 
one  pectoral  fin  and  the  tail  remain 
attached. 

(b)  Billfish.  Any  person  that  possesses 
a  blue  marlin  or  a  white  marlin  taken 
from  its  management  unit  or  a  sailfish 
taken  shoreward  of  the  outer  boundary 
of  the  EEZ  or  lands  a  blue  marlin  or  a 
white  marlin  in  an  Atlantic  coastal  port 
must  maintain  such  billfish  with  its 
head,  fins,  and  bill  intact  through 
offloading.  Persons  may  eviscerate  such 
billfish,  but  it  must  otherwise  be 
maintained  whole. 

(c)  Shark.  (1)  No  person  shall  fin  any 
shark,  i.e.,  remove  only  the  fins  and 
return  the  remainder  of  the  shark  to  the 
sea,  shoreward  of  the  outer  boundary  of 
the  EEZ  and  on  board  a  vessel  for  which 
a  commercial  vessel  permit  for  shark 
has  been  issued.  No  person  shall 
possess  a  shark  fin  on  board  a  fishing 
vessel  after  the  vessel's  first  point  of 
landing.  No  person  shall  possess  or 
offload  wet  shark  fins  in  a  quantity  that 
exceeds  5  percent  of  the  weight  of  the 
shark  carcasses.  The  prohibition  on 
finning  applies  to  all  species  of  sharks 
in  the  management  unit.  For  a  list  of 
species  in  the  management  unit,  refer  to 
Tables  1  and  2  of  Appendix  A  to  this 
part. 

(2)  Persons  that  own  or  operate  a 
vessel  that  has  been  issued  a 
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commercial  permit  for  shark  may  not 
fillet  a  shark  at  sea.  Persons  may 
eviscerate  and  remove  the  head  and 
fins,  but  must  retain  the  fins  with  the 
dressed  carcasses.  While  on  board  and 
when  offloaded,  the  wet  shark  fins  may 
not  exceed  5  percent  of  the  weight  of  the 
shark  carcasses. 

(3)  Persons  that  own  or  operate  a 
vessel  that  has  been  issued  a 
commercial  permit  that  lands  shark  in 
an  Atlantic  coastal  port  must  have  all 
fins  weighed  in  conjunction  with  the 
weighing  of  the  carcasses  at  the  vessel's 
first  point  of  landing.  Such  weights 
must  be  recorded  on  the  weighout  slips 
specified  in  §  635.5(a)(2).  Persons  may 
not  possess  a  shark  fin  on  board  a 
fishing  vessel  after  the  vessel's  first 
point  of  landing.  The  wet  fins  may  not 
exceed  5  percent  of  the  weight  of  the 
carcasses. 

(4)  Persons  aboard  a  vessel  that  does 
not  have  a  commercial  permit  for  shark 
must  maintain  a  shark  in  or  from  the 
EEZ  intact  through  landing — the  head, 
tail,  or  fins  may  not  be  removed.  The 
shark  may  be  bled. 

(d)  Swordfish.  Persons  that  own  or 
operate  a  fishing  vessel  that  possesses  a 
swordfish  in  the  Atlantic  Ocean  or  lands 
a  swordfish  in  an  Atlantic  coastal  port 
must  maintain  such  swordfish  in  round 
or  dressed  form  through  off-loading. 

§  635.31    Restrictions  on  sals  and 
purchase. 

(a)  Atlantic  tunas.  (1)  Persons  that 
own  or  operate  a  vessel  that  possesses 
an  Atlantic  tima  may  sell  such  Atlantic 
tuna  only  if  that  vessel  has  a  valid  HMS 
or  Atlantic  Tunas  Charter/Headboat 
permit,  or  a  General,  Harpoon,  Longline, 
Purse  Seine,  or  Trap  category  permit  for 
Adantic  tiuias  issued  under  tltis  part. 
Persons  may  not  sell  a  BFT  smaller  than 
the  large  medium  size  class.  However,  a 
large  medium  or  giant  BFT  taken  by  a 
person  on  a  vessel  with  an  HMS  or 
Atlantic  Tunas  Charter/Headboat  permit 
fishing  in  the  Gulf  of  Mexico  at  any 
time,  or  fishing  outside  the  Gulf  of 
Mexico  when  the  fishery  under  the 
General  category  has  been  closed,  may 
not  be  sold  (see  §  635.23(c)).  Persons 
may  sell  AUantic  timas  only  to  a  dealer 
that  has  a  valid  permit  for  purchasing 
Atiantic  tunas  issued  imder  this  part. 

(2)  Dealers  may  piuchase  Atiantic 
tunas  only  from  a  .vessel  that  has  a  valid 
commercial  permit  for  Atiantic  timas 
issued  under  this  part  in  the  appropriate 
category. 

(3)  Dealers  or  seafood  processors  may 
not  purchase  or  sell  a  BFT  smaller  than 
the  large  mediiun  size  class  unless  it  is 
lawfully  imported  and  is  accompanied 
by  a  BSD,  as  specified  in  §  635.42(a). 


(4)  A  BFT  in  the  possession  of  a 
dealer  or  seafood  processor  is  deemed  to 
be  from  the  Atlantic  Ocean.  However,  a 
BFT  will  not  be  deemed  to  be  from  the 
Atiantic  Ocean  if — 

(i)  It  was  landed  in  a  Pacific  state  and 
^remains  in  the  state  of  landing,  or 

(ii)  It  is  accompanied  by  a  BSD,  as 
specified  in  §  635.42(a). 

(b)  BUlfish.  (1)  Persons  may  not  sell  or 
pwchase  a  billfish  taken  from  its 
management  unit. 

(2)  A  billfish  or  a  closely  related 
species,  namely,  black  marlin,  Makaira 
indica,  striped  marlin,  Tetraptums 
audax,  or  shortbill  spearfish, 
Tetmptums  angustirostris,  or  a  part 
thereof,  in  the  possession  of  a  dealer  or 
seafood  processor  is  considered,  for 
piuposes  of  this  part,  to  be  a  billfish 
from  the  Atiantic  Ocean  management 
unit.  However,  a  billfish  or  a  closely 
related  species  will  not  be  considered  to 
be  from  the  Atiantic  Ocean  management 
imit  if- 

(i)  It  was  landed  in  a  Pacific  state  and 
remains  in  the  state  of  landing,  or 

(ii)  It  is  accompanied  by  a  Billfish 
Certificate  of  Eligibility  that  documents 
that  it  was  harvested  from  other  than  the 
Atiantic  Ocean  management  imit. 

(c)  Shark.  (1)  Persons  that  own  or 
operate  a  vessel  that  possesses  a  shark 
from  the  management  unit  may  sell 
such  shark  only  if  the  vessel  has  a  valid 
commercial  permit  for  shark  issued 
under  this  part.  Persons  may  possess 
and  sell  a  shark  only  when  the  fishery 
for  that  species  group  has  not  been 
closed,  as  specified  in  §  635.28(b)(3). 

(2)  Persons  that  own  or  operate  a 
vessel  for  which  a  valid  commercial 
shark  permit  has  been  issued  and  on 
which  a  shark  from  the  management 
unit  is  possessed,  may  sell  such  shark 
only  to  a  dealer  that  has  a  valid  permit 
for  shark  issued  imder  this  part. 

(3)  Persons  that  own  or  operate  a 
vessel  for  which  a  valid  commercial 
shark  permit  has  been  issued  may  not 
sell  fins  from  a  shark  harvested  from  the 
management  unit,  or  harvested  in  the 
Atiantic  Ocean  by  a  vessel  for  which  a 
commercial  permit  for  shark  has  been 
issued,  that  are  disproportionate  to  the 
weight  of  shark  carcasses  landed  (the 
wet  fins  may  not  exceed  5  percent  of  the 
weight  of  the  carcasses). 

(4)  Only  dealers  that  have  a  valid 
permit  for  shark  may  purchase  a  shark 
from  the  owner  or  operator  of  a  fishing 
vessel.  Dealers  may  pim:hase  a  shark 
only  from  an  owner  or  operator  of  a 
vessel  who  has  a  valid  commercial 
permit  for  shark  issued  under  this  part, 
except  that  dealers  may  purchase  a 
shark  from  an  owner  or  operator  of  a 
vessel  that  does  not  have  a  commercial 
permit  for  shark  if  that  vessel  fishes 


exclusively  in  state  waters.  Dealers  may 
piuchase  a  shark  from  an  owner  or 
operator  of  fishing  vessel  that  has  a 
permit  issued  under  this  part  only  when 
the  fishery  for  that  species  group  has  not 
been  closed,  as  specified  in 
§  635.28(b)(3). 

(5)  Dealers  may  not  pinchase  from  an 
owner  or  operator  of  a  fishing  vessel 
shark  fins  that  are  disproportionate  to 
the  weight  of  shark  carcasses  landed 
(the  wet  fins  may  not  exceed  5  percent 
of  the  weight  of  the  carcasses). 

(d)  Swordfish.  (1)  Persons  that  own  or 
operate  a  vessel  on  which  a  swordfish 
in  or  from  the  Atiantic  Ocean  is 
possessed  may  sell  such  swordfish  only 
if  the  vessel  has  a  valid  commercial 
permit  for  swordfish  issued  under  this 
part.  Persons  may  sell  such  swordfish 
only  to  a  dealer  who  has  a  valid  permit 
for  swordfish  issued  imder  this  part. 

(2)  Dealers  may  purchase  a  swordfish 
harvested  from  the  Atiantic  Ocean  only 
from  an  owner  or  operator  of  a  fishing 
vessel  that  has  a  valid  commercial 
permit  for  swordfish  issued  under  this 
part. 

§635.32    Specmcaily  authorized  activities. 

(a)  General.  Consistent  with  the 
provisions  of  §  600.745  of  this  chapter, 
except  as  indicated  in  this  section, 
NMFS  may  authorize  for  the  conduct  of 
scientific  research  or  the  acquisition  of 
information  and  data,  for  the 
enhancement  of  safety  at  sea,  for  the 
purpose  of  collecting  animals  for  public 
education  or  display,  or  for  investigating 
the  reduction  of  bycatch,  economic 
discards  or  regulatory  discards, 
activities  otherwise  prohibited  by  the 
regulations  contained  in  this  part. 
Activities  subject  to  the  provisions  of 
this  section  include,  but  are  not  limited 
to,  scientific  research  resulting  in,  or 
likely  to  result  in,  the  take,  harvest  or* 
incidental  mortality  of  Atiantic  HMS, 
exempted  fishing  and  exempted 
educational  activities,  or  programs 
under  which  regulated  species  retained 
in  contravention  to  otherwise  applicable 
regulations  may  be  donated  through 
approved  food  bank  networks.  Such 
activities  must  be  authorized  in  writing 
and  are  subject  to  all  conditions 
specified  in  any  letter  of 
acknowledgment,  exempted  fishing 
permit  or  scientific  research  permit 
issued  in  response  to  requests  for 
authorization  imder  this  section.  For  the 
purposes  of  all  regulated  species 
covered  under  this  part,  NMFS  has  die 
sole  authority  to  issue  permits, 
authorizations,  and  acknowledgments.  If 
a  regulated  species  landed  or  retained 
under  the  authority  of  this  section  is 
subject  to  a  quota,  the  fish  shall  be 


29154  Federal  Register / Vol.  64,  No.  103 /Friday,  May  28,  1999 /Rules  and  Regulations 


counted  against  the  quota  category  as 
specified  in  the  written  authorization. 

(b)  Scientific  research  activities.  For 
the  purposes  of  all  species  covered 
under  this  part  regulated  under  the 
authority  of  ATCA,  the  provisions  for 
research  plans  imder  §  600.745(a)  and 
reports  under  §600. 745(c)(1)  of  this 
chapter  are  mandatory.  In  such  cases  of 
authorized  scientific  research  activities, 
NMFS  shall  issue  scientific  research 
permits.  For  scientific  research  activities 
involving  the  capture  of  Atlantic  sharks, 
research  plans  and  reports  are 
requested;  letters  of  acknowledgment 
shall  be  issued  by  NMFS  as  indicated 
under  §  600.745(a)  of  this  chapter. 

(c)  Exempted  fishing  permits.  (1)  For 
activities  consistent  with  the  purposes 
of  this  section  and  §600. 745(b)(1)  of  this 
chapter,  other  than  scientific  research 
conducted  from  a  scientific  research 
vessel,  NMFS  may  issue  exempted 
fishing  permits.  Application  procedures 
shall  be  as  indicated  under 

§  600.745(b)(2)  of  this  chapter,  except 
that  NMFS  may  consolidate  requests  for 
the  piuposes  of  obtaining  public 
comment.  In  such  cases,  NMFS  may  file 
with  the  Office  of  the  Federal  Register 
for  publication  notification  on  an 
annual  or,  as  necessary,  more  frequent 
basis  to  report  on  previously  authorized 
exempted  fishing  activities  and  to  solicit 
public  comment  on  anticipated 
exempted  fishing  requests. 

(2)  Notwithstanding  the  provisions  of 
§  600.745  of  this  chapter  and  other 
provisions  of  this  part,  a  valid  shark  EFP 
is  required  to  fish  for,  take,  retain,  or 
possess  a  shark  in  or  from  the  Atlantic 
EEZ  for  the  purposes  of  public  display 
imder  the  shark  public  display  quota 
specified  in  §  635.27(b)(2).  A  valid  shark 
EFP  must  be  on  board  the  harvesting 
vessel,  must  be  available  when  the  shark 
is  landed,  must  be  available  when  the 
shftk  is  transported  to  the  display 
facility,  and  must  be  presented  for 
inspection  upon  request  of  an 
authorized  officer.  A  shark  EFP  is  valid 
for  the  specific  time,  area,  gear,  and 
species  specified  on  it. 

(3)  To  be  eligible  for  a  shark  EFP,  a 
person  must  provide  all  information 
concerning  his  or  her  identification, 
numbers  by  species  of  sharks  to  be 
collected,  when  and  where  they  will  be 
collected,  vessel(s)  and  gear  to  be  used, 
description  of  the  facility  where  they 
will  be  displayed,  and  any  other 
information  that  may  be  necessary  for 
the  issuance  or  administration  of  the 
permit,  as  requested  by  NMFS. 

(4)  Written  reports  on  fishing 
activities  and  disposition  of  catch  must 
be  submitted  to  NMFS  at  an  address 
designated  by  NMFS,  for  each  fish 
collected  within  5  days  of  the 


collection.  An  annual  written  summary 
report  of  all  fishing  activities  and 
disposition  of  all  fish  collected  imder 
the  permit  must  also  be  submitted  to 
NMFS  at  an  address  designated  by 
NMFS.  NMFS  will  provide  specific 
conditions  and  requirements,  consistent 
with  the  Fishery  Management  Plan  for 
Atlantic  Timas,  Swordfish,  and  Sharks 
in  the  EFP. 

§635.33    Archival  tags. 

(a)  Implantation  report.  Any  person 
affixing  or  implanting  an  archival  tag 
into  a  regulated  species  must  obtain 
written  authorization  from  NMFS 
pursuant  to  §  635.32.  Persons  so 
authorized  to  conduct  archival  tag 
implantation  must  provide  a  written 
report  to  NMFS  at  an  address  designated 
by  NMFS,  indicating  the  type  and 
number  of  tags,  the  species  and 
approximate  size  of  the  fish  as  well  as 
any  additional  information  requested  in 
the  authorization. 

(b)  Landing.  Notwithstanding  other 
provisions  of  this  part,  persons  may 
catch,  possess,  retain,  and  land  an 
Atlantic  HMS  in  which  an  archival  tag 
has  been  implanted  or  affixed,  provided 
such  persons  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section. 

(c)  Landing  report.  Persons  that  retain 
an  Atlantic  HMS  that  has  an  archival  tag 
must  contact  NMFS,  prior  to  or  at  the 
time  of  landing;  furnish  all  requested 
information  regarding  the  location  and 
method  of  capture;  and,  as  instructed, 
remove  the  archival  tag  and  return  it  to 
NMFS  or  make  the  fish  available  for 
inspection  and  recovery  of  the  tag  by  a 
NMFS  scientist,  enforcement  agent,  or 
other  person  designated  in  writing  by 
NMFS. 

(d)  Quota  monitoring.  If  an  Atlantic 
HMS  landed  imder  the  authority  of 
paragraph  (b)  of  this  section  is  subject 
to  a  quota,  the  fish  will  be  counted 
against  the  applicable  quota  for  the 
species  consistent  with  the  fishing  gear 
and  activity  which  resulted  in  the  catch. 
In  the  event  such  fishing  gear  or  activity 
is  otherwise  prohibited  imder 
applicable  provisions  of  this  part,  the 
fish  shall  be  coimted  against  the  reserve 
quota  established  for  that  species. 

§  635.34    Adjustment  of  management 
measures. 

(a)  NMFS  may  adjust  the  catch  limits 
for  BFT,  as  specified  in  §  635.23,  and 
the  quotas  for  BFT,  shark,  and 
swordfish,  as  specified  in  §  635.27. 

(b)  In  accordance  with  the  framework 
procediu-es  in  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  and  the  Fishery  Management 
Plan  for  Atlantic  Billfishes,  NMFS  may 


establish  or  modify  for  species  or 
species  groups  of  Atlantic  HMS  the 
following  management  measures: 
maximum  sustainable  yield  or  optimimi 
yield  levels  based  on  the  latest  stock 
assessment  or  updates  in  the  SAFE 
report;  domestic  quotas;  recreational 
and  commercial  retention  limits, 
including  target  catch  requirements;  size 
limits;  fishing  years  or  fishing  seasons; 
species  in  the  management  unit  and  the 
specification  of  the  species  groups  to 
which  they  belong;  permitting  and 
reporting  requirements;  Atlantic  tunas 
Purse  Seine  category  cap  on  bluefin 
tuna  quota;  time/area  restrictions; 
allocations  among  user  groups;  gear 
prohibitions,  modifications,  or  use 
restrictions;  effort  restrictions;  essential 
fish  habitat;  and  actions  to  implement 
ICCAT  recommendations,  as 
appropriate. 

Subpart  D— Restrictions  on  Imports 

§  635.40    Restrictions  to  enhance 
conservation. 

(a)  Determinations.  Upon  a 
determination  by  NMFS  that  species  of 
fish  subject  to  regulation  or  under 
investigation  by  ICCAT  are  ineligible  for 
entry  into  the  United  States  under  16 
U.S.C.  971d  (c)(4)  or  (c)(5),  NMFS,  with 
the  concurrence  of  the  Secretary  of 
State,  will  file  vtrith  the  Office  of  the 
Federal  Register  for  publication  a 
finding  to  that  effect.  Effective  upon  the 
date  of  filing  of  such  finding,  all 
shipments  of  fish  in  any  form  of  the 
species  found  to  be  ineligible  will  be 
denied  entry  unless,  vnth  respect  to  a 
particular  shipment,  it  is  established  by 
satisfactory  proof  pursuant  to  paragraph 
(b)  of  this  section  that  the  particular 
shipment  of  fish  is  eligible  for  entry. 
Entry  will  not  be  denied  and  no  such 
proof  vtdll  be  required  for  any  such 
shipment  that,  on  the  date  of  filing  was 
in  transit  to  the  United  States  on  board 

a  vessel  operating  as  a  common  carrier. 

(b)  Proof  of  admissibility.  (1)  For  the 
purposes  of  paragraph  (a)  of  this  section 
and  section  6(c)  of  ATCA,  a  shipment  of 
fish  in  any  form  of  the  species  under 
regulation  or  under  investigation  by 
ICCAT  offered  for  entry,  directly  or 
indirectly,  from  a  country  named  in  a 
finding  filed  with  the  Office  of  the 
Federal  Register  for  publication  imder 
paragraph  (a)  of  this  section  is  eligible 
for  entry  if  the  shipment  is  accompanied 
by  a  completed  ATCA  COE  attached  to 
the  invoice  certifying  that  the  fish  in  the 
shipment: 

(i)  Are  not  of  the  species  specified  in 
the  finding; 

(ii)  Are  of  the  species  named  in  the 
finding,  but  were  not  taken  in  the 
regulatory  area;  or 
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(iii)  Are  of  the  species  named  in  the 
finding,  but  are  products  of  an 
American  fishery  and  were  lawfully 
taken  in  confonnity  with  applicable 
conservation  laws  and  regiilations  and 
•    landed  in  the  country  named  in  the 
finding  solely  for  transshipment. 

(2)  If  the  fish  are  offered  for  entry 
imder  paragraph  (b)(l)(i)  or  (b)(l)(ii)  of 
this  section,  the  ATCA  COE  must  be 
executed  by  a  duly  authorized  official  of 
the  country  named  in  the  finding  and 
the  ATCA  COE  must  be  validated  by  a 
considar  officer  or  consular  agent  of  the 
United  States.  Such  validation  must  be 
attached  to  the  ATCA  COE. 

(3)  If  the  fish  are  offered  for  entry 
under  paragraph  (b)(l)(iii)  of  this 
section,  the  ATCA  COE  must  be 
executed  by  a  consular  officer  or 
consular  agent  of  the  United  States  and 
be  accompanied  by  the  declaration(s) 
required  by  19  CFR  10.79.  The 
"Eteclaration  of  Master  and  Two 
Members  of  Crew  on  Entry  of  Products 
of  American  Fisheries"  required  by  19 
CFR  10.79  must  contain  a  further 
statement  as  follows:  "We  further 
declare  that  the  said  fish  were  caught  by 
us  in  full  compliance  with  part  635,  title 
50,  Code  of  Federal  RegiUations,  and 
such  other  conservation  laws  and 
regulations  as  were  applicable  at  the 
time  the  fishing  operation  was  in 
progress." 

(c)  Removal  of  import  restrictions. 
Upon  a  determination  by  NMFS  that  the 
conditions  no  longer  exist  that 
warranted  the  the  finding  under 
paragraph  (a)  of  this  section,  NMFS  will 
remove  the  importjestriction  by  filing 
vrith  the  Office  of  the  Federal  Register 
for  publication  notification  of  removal 
effective  on  the  date  of  filing.  However, 
for  1  year  firom  the  date  of  filing  every 
shipment  of  fish  in  any  form  that  was 
subject  to  the  finding  under  paragraph 
(a)  of  this  section  will  continue  to  be 
denied  entry,  unless  the  shipment  is 
accompanied  by  a  certification  executed 
by  an  authorized  official  of  the  coimtry 
of  export  and  authenticated  by  a 
consular  officer  or  consular  agent  of  the 
United  States  certifying  that  no  portion 
of  the  shipment  is  composed  of  fish 
taken  prior  to  or  diuing  the  import 
restriction. 

§  635.41    Species  subject  to  documentation 
requirements. 

Imports  into  the  United  States  and 
exports  or  re-exports  from  the  United 
States  of  all  BFT  or  BFT  products, 
regardless  of  ocean  area  of  catch,  are 
subject  to  the  documentation 
requirements  of  this  subpart. 

(a)  Docximentation  is  required  for  BFT 
identified  by  the  following  item 


numbers  from  the  Harmonized  Tariff 
Schedule: 

(1)  Fresh  or  chilled  BFT,  excluding 
fillets  and  other  fish  meat.  No. 
0302.39.00.20. 

(2)  Frozen  BFT,  excluding  fillets.  No. 
0303.49.00.20. 

(b)  In  addition,  BFT  products  in  other 
forms  (e.g.,  chunks,  fillets,  canned) 
listed  imder  any  other  item  numbers 
frtjm  the  Harmonized  Tariff  Schedule 
are  subject  to  the  dociunentation 
requirements  of  this  subpart,  except  that 
fish  parts  other  than  meat  (e.g.,  heads, 
eyes,  roe,  guts,  tails)  may  be  allowed 
entry  without  said  statistical 
dociunentation. 

(c)  Southern  bluefin  tuna  [Thunnus 
maccoyii)  may  be  allowed  entry  without 
the  statistical  dociunentation  required 
under  this  section. 

§635.42    Documentation  requirements. 

(a)  BFT  imports.  (1)  Imports  of  all  BFT 
products  into  the  United  States  must  be 
accompanied  at  the  time  of  entry  (filing 
of  Customs  Form  7501  or  electronic 
equivalent)  by  an  original  completed 
approved  BSD  with  the  information  and 
exporter's  certification  specified  in 
§  635.43(a).  Customs  Form  7501  can  be 
obtained  by  contacting  U.S.  Customs  at 
http://www.customs.treas.gov/ 
order.htm.  Such  information  must  be 
validated  as  specified  in  §  635.44(a)  by 
a  responsible  government  official  of  the 
country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  fish  are 
first  landed). 

(2)  BFT  imported  into  the  United 
States  fit>m  a  country  requiring  a  BSD 
tag  on  all  such  tuna  available  for  sale 
must  be  accompanied  by  the 
appropriate  BSD  tag  issued  by  that 
country,  and  said  BSD  tag  must  remain 
on  any  tuna  until  it  reaches  its  final 
import  destination.  If  the  final  import 
destination  is  the  United  States,  the  BSD 
tag  must  remain  on  the  tuna  until  it  is 
cut  into  portions.  If  the  tuna  portions 
are  subsequentiy  packaged  for  domestic 
commercial  use  or  re-export,  the  BSD 
tag  number  and  the  issuing  country 
must  be  written  legibly  and  indelibly  on 
pie  outside  of  the  package. 

(3)  A  dealer  who  sells  BFT  that  was 
previously  imported  into  the  United 
States  for  domestic  commercial  use 
must  provide  on  the  original  BSD  that 
accompanied  the  import  shipment  the 
correct  information  and  importer's 
certification  specified  in  §635.43(a)(13) 
and  must  note  on  the  top  of  the  BSD  the 
entry  number  assigned  at  the  time  of 
filing  the  entry  summary.  The  original 
of  the  completed  BSD  must  be 
postmarked  and  mailed,  or  faxed,  by 
said  dealer  to  NMFS  at  an  address 
designated  by  NMFS  within  24  hours  of 


the  time  the  tuna  was  imported  into  the 
United  States. 

(b)  BFT  exports.  (1)  A  dealer  who 
exports  BFT  that  was  harvested  by  U.S.' 
vessels  and  first  landed  in  the  United 
States  must  complete  an  original 
numbered  BSD  issued  to  that  dealer  by 
NMFS.  Such  an  individually  numbered 
document  is  not  transferable  and  may  be 
used  only  once  by  the  dealer  to  which 
it  was  issued  to  report  on  a  specific 
export  shipment.  A  dealer  must  provide 
on  the  BSD  the  correct  information  and 
exporter  certification  specified  in 
§  635.43(a).  The  BSD  must  be  validated 
as  specified  in  §  635.44(b).  A  list  of  such 
officials  may  be  obtained  by  contacting 
NMFS.  A  dealer  requesting  U.S. 
Government  validation  for  exports 
should  notify  NMFS  as  soon  as  possible 
after  arrival  of  the  vessel  to  avoid  delays 
in  inspection  and  validation  of  the 
export  shipment. 

(2)  A  dealer  who  re-exports  BFT  that 
was  previously  imported  into  the 
United  States  through  filing  an  entry 
summary  (Customs  Form  7501  or 
electronic  equivalent)  must  provide  on 
the  original  BSD  that  accompanied  the 
import  shipment  the  correct  information 
and  intermediate  importer's  certification 
specified  in  §635.43(^)(13)  and  must 
note  on  the  top  of  the  BSD  the  entry 
number  assigned  at  the  time  of  filing  the 
entry  summary.  This  requirement  does 
not  apply  to  BFT  destined  from  one 
foreign  country  to  another  which 
transits  the  United  States  and  for  which 
an  entry  summary  (Customs  Form  7501 
or  electronic  equivalent)  is  not  filed  and 
for  which  a  Shipper's  Export 
Declaration  for  in-transit  merchandise 
(Customs  Form  7513  or  electronic 
equivalent)  is  filed.  Customs  Form  7513 
can  be  obtained  by  contacting  U.S. 
Customs  at  http:// 
www.customs.treas.gov/order.htm. 

(3)  A  dealer  must  submit  the  original 
of  the  completed  BSD  to  accompany  the 
shipment  of  BFT  to  its  export  or  re- 
export destination.  A  copy  of  the  BSD 
completed  as  specified  under  paragraph 
(b)(1)  or  (b)(2)  of  this  section  must  be 
postmarked  and  mailed  by  said  dealer  to 
NMFS,  at  an  address  designated  by 
NMFS.  within  24  hours  of  the  time  the 
tuna  was  exported  or  re-exported  from 
the  United  States. 

(c)  Recordkeeping.  A  dealer  must 
retain  at  his  or  her  principal  place  of 
business  a  copy  of  each  BSD  required  to 
be  submitted  to  NMFS  pursuant  to  tiiis 
section  for  a  period  of  2  years  from  the 
date  on  which  it  was  submitted  to 
NMFS. 

§  635.43    Contents  of  documentation. 

(a)  A  BSD,  to  be  deemed  complete, 
must  state: 
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(1)  The  document  number  assigned  by 
the  country  issuing  the  docimient. 

(2)  The  name  of  the  country  issuing 
the  document,  which  must  be  the 
country  whose  flag  vessel  harvested  the 
BFT,  regardless  of  where  the  tuna  is  first 
landed. 

(3)  The  name  of  the  vessel  that  caught 
the  fish  and  the  vessel's  registration 
number,  if  applicable. 

(4)  The  name  of  the  owner  of  the  trap 
that  caught  the  fish,  if  applicable. 

(5)  The  point  of  export,  which  is  the 
city,  state  or  province,  and  country  from 
which  the  BFT  is  first  exported. 

(6)  The  product  type  (fresh  or  frozen) 
and  product  form  (round,  gilled  and 
gutted,  dressed,  fillet,  or  other). 

(7)  The  method  of  fishing  used  to 
harvest  the  fish  (e.g.,  purse  seine,  trap, 
rod  and  reel). 

(8)  The  ocean  area  from  which  the 
fish  was  harvested  (i.e.,  western 
Atlantic,  eastern  Atlantic, 
Mediterranean,  or  Pacific). 

(9)  The  weight  of  each  fish  (in 
kilograms  for  the  same  product  form 
previously  specified). 

(10)  The  identifying  BSD  tag  number, 
if  landed  by  vessels  from  countries  with 
tagging  programs. 

(11)  Tne  name  and  license  number  of, 
and  be  signed  and  dated  in  the 
exporter's  certification  block  by,  the 
exporter. 

(12)  If  applicable,  the  name  and  title 
of,  and  be  signed  and  dated  in  the 
validation  block  by,  a  responsible 
government  official  of  the  country 
whose  flag  vessel  caught  the  tuna 
(regardless  of  where  the  tuna  are  first 
landed)  or  by  an  official  of  an  institution 
accredited  by  said  government,  with 
official  government  or  accredited 
institution  seal  affixed,  thus  validating 
the  information  on  the  BSD. 

(13)  As  applicable,  the  name(s)  and 
address(es),  including  the  name  of  the 
city  and  state  or  province  of  import,  and 
the  name(s)  of  the  intermediate 
country(ies)  or  the  name  of  the  coimtry 
of  final  destination,  and  license 
numbers)  of,  and  be  signed  and  dated 
in  the  importer's  certification  block  by 
each  intermediate  and  the  final 
importer. 

0))  An  approved  BSD  may  be  obtained 
from  NMFS  to  accompany  exports  of 
BFT  from  the  United  States.  A  BFT 
dealer  in  a  country  that  does  not 
provide  an  approved  BSD  to  exporters 
may  obtain  an  approved  BSD  from 
NMFS  to  accompany  exports  to  the 
United  States. 

(c)  A  dealer  who  exports  bluefin  tima 
to  the  United  States  may  use  the 
approved  BSD  obtainable  from  NMFS  or 
a  document  developed  by  the  country  of 
export,  if  that  country  submits  a  copy  to 


the  ICCAT  Executive  Secretariat  and 
NMFS  concurs  vdth  the  ICCAT 
Secretariat's  determination  that  the 
docimient  meets  the  information 
requirements  of  the  ICCAT 
recommendation.  In  such  case,  NMFS 
will  provide  a  list  of  coimtries  for  which 
BSDs  are  approved,  with  examples  of 
approved  documents,  to  the  appropriate 
official  of  the  U.S.  Customs  Service. 
Effective  upon  the  date  indicated  in 
such  notice  to  the  U.S.  Customs  Service, 
shipments  of  BFT  or  BFT  products 
offered  for  importation  from  said 
coimtry(ies)  may  be  accompanied  by 
either  that  country's  approved  BSD  or 
by  the  BSD  provided  to  the  foreign 
coimtry  exporter  by  NMFS. 

§635.44    Validation  requirements. 

(a)  Imports.  The  approved  BSD 
accompanying  any  import  of  BFT, 
regardless  of  whether  the  issuing 
country  is  a  member  of  ICCAT,  must  be 
validated  by  a  government  official  bom 
the  issuing  country,  unless  NMFS 
waives  this  requfrement  for  that  country 
following  a  recommendation  to  do  so  by 
the  ICCAT  Secretariat.  NMFS  will 
furnish  a  list  of  countries  for  which 
government  validation  requirements  are 
waived  to  the  appropriate  official  of  the 
U.S.  Customs  Service.  Such  list  will 
indicate  the  circumstances  of  exemption 
for  each  issuing  country  and  the  non- 
government institutions,  if  any, 
accredited  to  validate  BSDs  for  that 
country. 

(b)  Exports.  The  approved  BSD 
accompanying  any  export  of  BFT  from 
the  United  States  must  be  validated  by 
a  U.S.  Government  official,  except 
pursuant  to  a  waiver,  if  any,  specified 
on  the  form  and  accompanjring 
instructions,  or  in  a  letter  to  the 
permitted  dealer  from  NMFS.  Any 
waiver  of  government  validation  will  be 
consistent  with  ICCAT 
recommendations  concerning  validation 
of  BSDs.  If  authorized,  such  waiver  of 
government  validation  may  include: 

(1)  Exemptions  from  government 
validation  for  fish  with  individual  BSD 
tags  affixed  pursuant  to  §  300.26  of  this 
titleor§635.5(b)(2)(ii);  or 

(2)  Validation  by  non-government 
officials  authorized  to  do  so  by  NMFS 
under  paragraph  (c)  of  this  section. 

(c)  Authorization  for  non-government 
validation.  An  institution  or  association 
seeking  authorization  to  validate  BSDs 
accompanying  exports  from  the  United 
States  must  apply  in  writing  to  the 
Director  for  such  authorization.  The 
application  must  indicate  the 
procedures  to  be  used  for  verification  of 
information  to  be  validated,  list  the 
names,  addresses,  and  telephone/fax 
numbers  of  individuals  to  perform 


validation,  and  provide  an  example  of 
the  stamp  or  seal  to  be  applied  to  the 
BSD.  NMFS,  upon  finding  the 
institution  or  association  capable  of 
verifying  the  information  required  on 
the  BSD,  will  issue,  within  30  days,  a 
letter  specifying  the  duration  of 
effectiveness  and  conditions  of 
authority  to  validate  BSDs 
accompanying  exports  from  the  United 
States.  The  effectiveness  of  such 
authorization  will  be  delayed  as 
necessary  for  NMFS  to  notify  the  ICCAT 
Secretariat  of  non-government 
institutions  and  associations  authorized 
to  validate  BSDs. 

§  635.45    Import  restrictions  for  Belize, 
Honduras,  and  Panama. 

All  shipments  of  BFT  or  BFT  products 
in  any  form  harvested  by  a  vessel  of 
Belize,  Honduras,  or  Panama  will  be 
denied  entry  into  the  United  States. 

§635.46    Import  restrictions  on  swordfisli. 

(a)  General.  To  facilitate  enforcement 
of  domestic  regulations,  a  swordfish,  or 
part  thereof,  less  than  the  minimum  size 
specified  at  §  635.20(e)  may  not  be 
imported,  or  attempted  to  be  imported, 
into  the  United  States  unless  it  is 
accompanied  by  the  swordfish 
certificate  of  eligibility  as  specified  in 
paragraph  (b)  of  this  section  attesting 
either  that  the  swordfish  was  harvested 
from  an  ocean  area  other  than  the 
Atlantic  Ocean  or  that  the  fish  part  was 
derived  from  a  swordfish,  harvested 
from  the  Atlantic  Ocean,  that  weighed  at 
least  33  lb  (15  kg)  dw  at  harvest. 

(b)  Swordfish  COE.  (1)  A  shipment  of 
swordfish  in  any  form  offered  for  import 
into  the  United  States,  directly  or 
indirectly,  from  any  country  is 
admissible  only  if  accompanied  by  a 
swordfish  COE.  A  swordfish  COE  is 
required  for  swordfish  identified  by  any 
item  number  from  the  Harmonized 
Tariff  Schedule  including  but  not 
limited  to  the  following: 

(i)  Fresh  or  chilled  swordfish  steaks, 
No.  0302.69.20.41. 

(ii)  Fresh  or  chilled  swordfish, 
excluding  steaks,  No.  0302.69.20.49. 

(iii)  Frozen  swordfish  steaks.  No. 
0302.79.20.41. 

(iv)  Frozen  swordfish,  excluding 
fillets,  steaks  and  other  fish  meat.  No. 
0302.79.20.49. 

(v)  Frozen  swordfish,  fillets.  No. 
0304.20.60.92. 

(2)  The  swordfish  COE  required  under 
this  section  must  indicate,  in  English, 
the  flag  state  of  the  harvesting  vessel, 
the  ocean  area  of  harvest  and,  if  the 
shipment  contains  swordfish  or  parts 
thereof  less  than  the  minimum  size 
specified  at  §  635.20(e),  the  reason  such 
swordfish  is  eligible  for  entry,  as 
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specified  in  paragraph  (a)  of  this 
section.  The  swordfish  COE  shall  be 
attached  to  the  invoice  accompanying 
the  swordfish  shipment  from  the  point 
of  original  export  up  to  and  including 
the  point  of  first  transaction  in  the 
United  States. 

(3)  The  swordfish  COE  required  under 
this  section  must  include,  in  English, 
the  date,  the  name,  the  title  of  the 
governmental  official  or  other 
authorized  person,  and  the  name  of  the 
authorizing  government  agency  of  the 
coimtry  exporting  the  swordfish  to  the 
United  States.  The  swordfish  COE  must 
be  signed  and  dated  by  that 
governmental  official  or  authorized 
person  with  an  official  government  seal 
affixed,  thus  validating  the  information 
on  the  COE.  (4)  A  swordfish  COE  may 
refer  to  swordfish  taken  from  only  one 
ocean  area  of  harvest  (i.e.,  Atlantic, 
Pacific,  Indian)  and  by  vessels  under  the 
jurisdiction  of  only  one  nation.  If  a 
shipment  contains  swordfish  taken  from 
more  than  one  ocean  area,  or  swordfish 
harvested  by  several  vessels  from 
difi^erent  flag  states,  a  separate  swordfish 
COE  must  accompany  the  shipment  for 
each  ocean  area  of  harvest  and  for  each 
flag  nation  of  the  harvesting  vessels. 

(5)  A  model  swordfish  COE  can  be 
obtained  by  contacting  the  Division 
Chief.  An  equivalent  form  may  be  used 
provided  it  contains  all  the  information 
required  imder  this  section. 

(6)  The  importer  must  write  the 
Customs  Form  7501  entry  niunber  on 
each  swordfish  COE  and  attach  to  the 
dealer  report  form  all  swordfish  COEs 
frtim  shipments  that  are  recorded  on  the 
bi-weekly  dealer  report  form. 

§635.47    Ports  of  entry. 

NMFS  shall  monitor  the  importation 
of  BFT  and  swordfish  into  the  United 
States.  If  NMFS  determines  that  the 
diversity  of  handling  practices  at  certain 
ports  at  which  BFT  or  swordfish  is 
being  imported  into  the  United  States 
allows  for  cinnunvention  of  the  BSD  or 
swordfish  COE  requirement,  NMFS  may 
designate,  after  consultation  with  the 
U.S.  Customs  Service,  those  ports  at 
which  Pacific  or  Atlantic  bluefin  tuna  or 
swordfish  fit>m  any  source  may  be 
imported  into  the  United  States.  NMFS 
shall  annoimce  through  filing  with  the 
Office  of  the  Federal  Register  for 
publication  the  names  of  ports  so 
designated  and  the  effective  dates  of 
entry  restrictions. 

Subpart  E-lntemational  Port 
Inspection 

S  635.50    Basis  and  purpose. 

The  regulations  in  this  subpart 
implement  the  ICCAT  port  inspection 


scheme.  The  text  of  the  ICCAT  port 
inspection  scheme  may  be  obtained 
from  NMFS. 

§635.51    Authorizwl  officer. 

For  the  purposes  of  this  subpart,  an 
authorized  officer  is  a  person  appointed 
by  an  ICCAT  contracting  party  to  serve 
as  an  authorized  inspector  for  ICCAT, 
and  who  possesses  identification  issued 
by  the  authorized  officer's  national 
government 

§  635.52    Vessels  subject  to  inspection. 

(a)  All  U.S.  fishing  vessels  or  vessels 
canying  fish  species  subject  to 
regulation  piusuant  to  a 
recommendation  of  ICCAT,  and  their 
catch,  gear,  and  relevant  documents, 
including  fishing  logbooks  and  cargo 
manifests,  are  subject  to  inspection 
under  this  subpart  to  verify  compliance 
with  ICCAT  measures  by  an  authorized 
officer  when  landing  or  transshipping 
tuna  or  when  making  a  port  call  at  a 
port  of  any  ICCAT  contracting  party. 

(b)  A  vessel,  or  a  vessel  carT3dng  fish 
species  subject  to  regidation  pursuant  to 
a  recommendation  of  ICCAT,  that  is 
registered  by  any  of  the  ICCAT 
contracting  parties,  and  the  vessel's 
catch,  gear,  and  relevant  dociunents, 
including  fishing  logbooks  and  cargo 
manifests,  are  subject  to  inspection 
imder  this  subpart  to  verify  compliance 
with  ICCAT  measiu^s  when  landing  or 
transshipping  regulated  species  or  when 
making  a  port  call  in  the  United  States. 

(c)  The  master  of  a  vessel,  or  a  vessel 
canying  fish  species  subject  to 
regulation  pursuant  to  a 
recommendation  of  ICCAT,  must 
cooperate  with  an  authorized  officer 
during  the  conduct  of  an  inspection  in 
national  and  foreign  ports.  Inspections 
will  be  carried  out  so  that  the  vessel 
suffers  rriinimiim  interference  and 
inconvenience,  and  so  that  degradation 
of  the  quality  of  catch  is  avoided. 

f635.53    Reports. 

(a)  Apparent  Adolations  shall  be 
reported  by  the  authorized  officer  on  a 
standardized  ICCAT  form  or  form 
produced  by  the  national  government 
which  collects  the  same  quality  of 
information.  The  authorized  officer 
must  sign  the  form  in  the  presence  of 
the  master  of  the  vessel,  who  is  entitled  ' 
to  add  or  have  added  to  the  report  any 
observations,  and  to  add  his  own 
signature.  The  authorized  officer  should 
note  in  the  vessel's  log  that  the 
inspection  has  been  made. 

(b)  Copies  of  the  report  form  must  be 
sent  to  the  flag  state  of  the  vessel  and 

to  the  ICCAT  Secretariat  within  10  days. 
Flag  states  will  consider  and  act  on 
reports  of  apparent  violations  by  foreign 


inspectors  on  a  similar  basis  as  the 
reports  of  their  national  inspectors  in 
accordance  with  their  national 
legislation.  The  vessel's  flag  state  will 
notify  ICCAT  of  actions  taken  to  address 
the  violation. 

Subpart  F-Enforcement 

§  635.69    Vessei  monitoring  systems. 

(a)  Applicability.  To  facilitate 
enforcement  of  time-area  and  fishery 
closings,  an  owner  or  operator  of  a 
commercial  vessel  permitted  to  fish  for 
Atiantic  HMS  under  §  635.4  and  that 
fishes  with  a  pelagic  longline  is  required 
to  install  a  NMFS-approved  vessel 
monitoring  system  (VMS)  unit  on  board 
the  vessel  and  operate  the  VMS  unit 
whenever  the  vessel  leaves  port  with 
pelagic  longline  gear  on  board. 

(b)  Hardware  specifications.  The  VMS 
hardware  must  be  approved  by  NMFS 
and  must  be  able  to  perform  all  NMFS 
required  functions.  NMFS  will  file  with 
the  Office  of  the  Federal  Register  for 
publication  notffication  listing  the 
specffications  for  approved  VMS  units. 
As  necessary,  NMFS  will  make 
additions  and/ or  amendments  to  the 
VMS  hardware  type  approval  list  to 
account  for  changes  in  specifications  or 
new  products  offered  by  manufacturers. 
NMFS  will  file  with  the  Office  of  the 
Federal  Register  for  publication 
notification  listing  such  additions  and/ 
or  amendments. 

(c)  Communications  specifications. 
The  commimications  service  provider 
must  be  approved  by  NMFS  and  must 
be  able  to  provide  all  NMFS  required 
functions.  NMFS  will  file  with  the 
Office  of  the  Federal  Register  for 
publication  notffication  listing  the 
specifications  for  approved  VMS 
communications  service  providers.  As 
necessary,  NMFS  will  make  additions 
and/or  amendments  to  the  VMS 
communications  service  providers  type 
approval  list  to  account  for  changes  in 
specifications  or  new  services  offered  by 
communications  providers.  NMFS  will 
file  with  the  Office  of  the  Federal 
Register  for  publication  notification 
listing  such  additions  and/or 
amendments. 

(d)  Installation  and  service  activation. 
When  installing  and  activating  the 
NMFS-approved  VMS  imit,  a  vessel 
owner  or  operator  must  follow 
procedures  indicated  on  an  installation 
and  activation  checklist  obtained  from 
NMFS.  Re-installation  shall  require  the 
same  checklist.  Upon  completion  of 
installation,  the  vessel  owner  must  sign 
a  statement  certifying  compliance  with 
the  installation  procedures  of  the 
checklist  and  submit  such  certification 
to  NMFS  as  indicated  on  the  checklist. 
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Vessels  fishing  prior  to  submission  of 
the  certification  mil  be  in  violation  of 
the  VMS  requirement. 

(e)  Operation.  Owners  or  operators  of 
vessels  permitted,  or  required  to  be 
permitted,  to  fish  for  HMS  that  have 
pelagic  longline  gear  on  board,  must 
activate  the  VMS  to  submit  automatic 
position  reports  beginning  2  hours  prior 
to  leaving  port  and  not  ending  until  the 
vessel  returns  to  port.  While  at  sea,  the 
unit  must  operate  without  interruption 
and  no  person  may  interfere  with, 
tamper  with,  alter,  damage,  disable,  or 
impede  the  operation  of  a  VMS,  or 
attempt  any  of  the  same.  Vessels  fishing 
outside  the  geographic  area  of  operation 
of  the  installed  VMS  will  be  in  violation 
of  the  VMS  requirement. 

(f)  Interruption.  When  the  vessel 
operator  is  aware  that  transmission  of 
automatic  position  reports  has  been 
interrupted,  or  when  notified  by  NMFS 
that  automatic  position  reports  are  not 
being  received,  the  vessel  operator  must 
contact  NMFS  and  follow  the 
instructions  given.  Such  instructions 
may  include  but  are  not  limited  to 
manually  communicating  to  a  location 
designated  by  NMFS  the  vessel's 
position  or  retiuming  to  port  imtil  the 
VMS  is  operable. 

(g)  Repair  and  replacement  After  a 
fishing  trip  during  which  interruption  of 
automatic  position  reports  has  occvirred, 
the  vessel's  owner  or  operator  must 
replace  or  repair  the  VMS  imit  prior  to 
the  vessel's  next  trip.  Repair  or 
reinstallation  of  a  VMS  unit  or 
installation  of  a  replacement,  including 
change  of  commimications  service 
provider  shall  be  in  accordance  with  the 
checklist  provided  by  NMFS  and 
require  the  same  certification. 

1635.70    PwmMm. 

(a)  General.  See  §600.735  of  this 
chapter. 

(b)  Civil  procedures  for  Atlantic  tuna. 
Because  of  the  perishable  natwe  of 
Atlantic  tuna  when  it  is  not  chilled  or 
frozen,  an  authorized  officer  may  cause 
to  be  sold,  for  not  less  than  its 
reasonable  market  value,  unchilled  or 
unfrozen  Atlantic  tima  that  may  be 
seized  and  forfeited  under  ATCA  and 
this  part. 

S  635.71    ProhibMons. 

In  addition  to  the  prohibitions 
specified  in  §  600.725  of  this  chapter,  it 
is  unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
violate  any  provision  of  this  part, 
ATCA.  the  Magnuson-Stevens  Act,  or 
any  other  rules  promulgated  under 
AfCA  or  the  Magnuson-Stevens  Act. 


(a)  General.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Falsify  information  required  on  an 
application  for  a  permit  submitted 
under  §  635.4  or  §  635.16. 

(2)  Fish  for,  catch,  possess,  retain,  or 
land  an  Atlantic  HMS  without  the 
appropriate  valid  vessel  permit,  LAP,  or 
EFP  on  board  the  vessel,  as  specified  in 
§§635.4  and  635.32. 

(3)  Purchase,  receive,  or  transfer  for 
commercial  purposes  any  Atlantic  HMS 
landed  by  owners  of  vessels  not 
permitted  to  do  so  under  §  635.4,  or 
piuchase,  receive,  or  transfer  for 
commercial  piuposes  any  Atlantic  HMS 
without  the  appropriate  valid  dealer 
permit  issued  under  §  635.4,  except  that 
this  does  not  apply  to  a  shark  harvested 
from  a  vessel  that  has  not  been  issued 

a  permit  imder  this  part  and  that  fishes 
.exclusively  within  the  waters  imder  the 
jurisdiction  of  any  state. 

(4)  Sell,  offer  for  sale,  or  transfer  an 
Atlantic  tuna,  shark,  or  swordfish  other 
than  to  a  dealer  that  has  a  valid  dealer 
permit  issued  under  §  635.4,  except  that 
this  does  not  apply  to  a  shark  harvested 
from  a  vessel  that  has  not  been  issued 

a  permit  imder  this  part  and  that  fishes 
exclusively  within  the  waters  imder  the 
jurisdiction  of  any  state. 

(5)  Fail  to  possess  and  make  available 
for  inspection  a  vessel  permit  on  board 
the  permitted  vessel  or  upon  transfer  of 
HMS  to  a  dealer  or  a  dealer  permit  at  the 
dealer's  place  of  business,  or  to  alter  any 
such  permit  as  specified  in  §  635.4(a). 

(6)  Falsify  or  fail  to  record,  report,  or 
maintain  iiiformation  required  to  be 
recorded,  reported,  or  maintained,  as 
specified  in  §  635.5. 

(7)  Fail  to  allow  an  authorized  agent 
of  NMFS  to  inspect  and  copy  reports 
and  records,  as  specified  in  §  635.5(1). 

(8)  Fail  to  make  available  for 
inspection  an  Atlantic  HMS  or  its  area 
of  custody,  as  specified  in  §  635.5(g). 

(9)  Fail  to  report  the  catching  of  any 
Atlantic  HMS  to  which  a  conventional 
tag  has  been  affixed  under  a  tag  and 
release  program. 

(10)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  §  635.6. 

(11)  Fail  to  comply  with  the 
requirements  for  at-sea  observer 
coverage,  as  specified  in  §  635.7  and 
§600.746. 

(12)  For  any  person  to  assault,  resist, 
oppose,  impede,  intimidate,  interfere 
with,  obstruct,  delay,  or  prevent,  by  any 
means,  any  authorized  ofiScer  in  the 
conduct  of  any  search,  inspection, 
seizure  or  lav^ul  investigation  made  in 
connection  with  enforcement  of  this 
part. 


(13)  Interfere  vrith,  delay,  or  prevent 
by  any  means,  the  apprehension  of 
another  person,  knowing  that  such 
person  has  committed  any  act 
prohibited  by  this  part. 

(14)  Fail  to  install,  activate,  repair  or 
replace  a  vessel  monitoring  system  prior 
to  leaving  port  with  pelagic  longline 
gear  on  board  the  vessel  as  specified  in 
§635.69. 

(15)  Tamper  with,  or  fail  to  operate 
and  maintain  a  vessel  monitoring 
system  as  specified  in  §  635.69. 

(16)  Fail  to  contact  NMFS  or  follow 
NMFS  instructions  when  automatic 
position  reporting  has  been  interrupted 
as  specified  in  §  635.69. 

(17)  Fish  for  Atlantic  tunas  or 
swordfish  with  a  gillnet  for  or  possess 
Atlantic  timas  or  swordfish  on  board  a 
vessel  with  a  gillnet  on  board,  as 
specified  in  §635.21  (b),  (d)(1),  and 
{d)(4)(ii). 

(18)  Fail  to  retrieve  fishing  gear  and 
move  after  an  interaction  with  a  marine 
mammal  or  sea  turtle,  as  specified  in 

§  635.21(c)(4). 

(19)  Fail  to  release  an  Atlantic  HMS 
in  the  manner  specified  in  §  635.21(a). 

(20)  Fail  to  report  the  retention  of  an 
Atlantic  HMS  that  has  an  archival  tag, 
as  specified  in  §  635.33. 

(21)  Fail  to  maintain  an  Atlantic  HMS 
in  the  form  specified  in  §  635.30. 

(22)  Fish  for,  catch,  retain,  or  possess 
an  Atlantic  HMS  that  is  less  than  its 
minimimi  size  limit  specified  in 
§635.20. 

(23)  Fail  to  comply  with  the 
restrictions  on  use  of  a  pelagic  longline 
or  shark  gillnet  as  specified  in  §  635.21 
(c)  and  (d){3)(ii)  and  (iii). 

(24)  Import  any  BFT  or  swordfish  in 

a  manner  inconsistent  with  any  ports  of 
entry  designated  by  NMFS  as  authorized 
by  §635.47. 

(25)  Dispose  of  fish  or  parts  thereof  or 
other  matter  in  any  manner  after  any 
communication  or  signal  from  an 
authorized  officer,  or  after  the  approach 
of  an  authorized  officer. 

(26)  Violate  the  terms  and  conditions 
or  any  provision  of  an  exempted  fishing 
permit  or  scientific  research  permit 
issued  imder  the  authority  of  §  635.32. 

(27)  Operate  a  charterboat  or  headboat 
without  a  valid  U.S.  Coast  Guard 
merchant  marine  or  uninspected 
passenger  vessel  license  on  board  the 
vessel  when  fishing  for  or  possessing 
Atlantic  HMS  as  specified  at 

§  635.4(c)(2). 

(28)  Violate  any  provision  of  this  part, 
the  Magnuson-Stevens  Act,  ATCA,  or 
any  regulations  or  permits  issued  under 
the  Magnuson-Stevens  Act  or  ATCA. 

(29)  Fail  to  comply  with  the 
restrictions  on  importing  HMS  as 
specified  at  §§  635.40,  635.41  and 
635.46. 
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(b)  Atlantic  tunas.  It  is  unlawful  for 
any  person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Engage  in  fishing  with  a  vessel  that 
has  a  permit  for  Atlantic  tuna  imder 
§  635.4,  unless  the  vessel  travels  to  and 
irom  the  area  where  it  will  be  fishing 
under  its  own  power  and  the  person 
operating  that  vessel  brings  any  BFT 
under  control  (secined  to  the  catching 
vessel  or  on  board]  with  no  assistance 
from  another  vessel,  except  as  shown  by 
the  operator  that  the  safety  of  the  vessel 
or  its  crew  was  jeopardized'or  other 
circmnstances  existed  that  were  beyond 
the  control  of  the  operator. 

(2)  Import  or  export  bluefin  tuna 
without  a  dealer  permit,  as  specified  in 
§635.4(a)(4)  and  (g)(1). 

(3)  Fish  for,  catch,  retain,  or  possess 
a  BFT  less  than  the  large  medium  size 
class  by  a  vessel  other  than  one  that  has 
on  board  an  Angling  category  Atlantic 
tvuias  permit,  an  HMS  or  Atlantic  Tunas 
Charter/Headboat  permit,  or  a  Purse 
Seine  category  Atlantic  txmas  permit  as 
authorized  under  §  635.23  (b),  (c),  and    • 
(e)(2). 

(4)  Fail  to  inspect  a  vessel's  permit, 
fail  to  affix  a  dealer  tag  to  a  large 
medium  or  giant  BFT,  or  fail  to  use  such 
tag  as  specified  in  §  635.5(b)(2). 

(5)  Fail  to  report  a  large  mediiun  or 
giant  BFT  that  is  not  sold,  as  specified 
in  §  635.5(a)(3)  and  §  635.5(c). 

(6)  As  an  angler,  fail  to  report  a  BFT, 
as  specified  in  §  635.5(a)(3). 

(7)  Fish  for,  catch,  retain,  or  possess 
a  BFT  with  gear  not  authorized  for  the 
category  permit  issued  toAe  vessel  or 
to  have  on  board  such  gear  when  in 
possession  of  a  BFT,  as  specified  in 
§  635.21(d)(1). 

(8)  Fail  to  request  an  inspection  of  a 
purse  seine  vessel,  as  specified  in 
§'635.21(d)(l)(vi)(B). 

(9)  Fish  for  or  catch  BFT  in  a  directed 
fishery  with  pmse  seine  nets  without  an 
allocation  made  under  §  635.27(a)(4). 

(10)  Fish  for  or  catch  any  Atlantic 
timas  in  a  directed  fishery  with  purse 
seine  nets  from  August  15  through 
December  31  if  there  is  no  remaining 
BFT  allocation  made  under  §  635.27 
(a)(4). 

(11)  Exceed  the  recreational  catch 
limit  for  yellowfin  tima,  as  specified  in 
§  635.22(d). 

(12)  Exceed  a  catch  limit  for  BFT 
specified  for  the  appropriate  permit 
category,  as  specified  in  §  635.23. 

(13)  As  a  vessel  vfith  a  General 
category  Atlantic  tuna  permit,  fail  to 
immediately  cease  fishing  and 
immediately  return  to  port  after 
catching  a  large  medium  or  giant  BFT 
on  a  commercial  fishing  day,  as 
specified  in  §  635.23(a)(3). 


(14)  As  a  vessel  with  an  Angling 
category  Atlantic  timas  permit  or  an 
HMS  or  Atlantic  Tunas  Charter/ 
Headboat  permit,  fail  to  immediately 
cease  fishing  and  immediately  return  to 
port  after  catching  a  large  medium  or 
giant  BFT  or  fail  to  report  such  catch, 
as  specified  in  §  635.23(b)(l)(iii)  and 
(c)(1)  through  (c)(3). 

(15)  As  a  vessel  with  an  Angling 
category  Atlantic  tunas  permit  or  an 
HMS  or  Atlantic  Tunas  Charter/ 
Headboat  permit,  sell,  offer  for  sale,  or 
attempt  to  sell  a  large  medium  or  giant 
BFT  aifter  fishing  imder  the 
circumstances  specified  in 
§  635.23(b)(l)(iii)  and  (c)(1)  through  (3). 

(16)  Retain  a  BFT  caught  under  the 
catch  and  release  program  specified  in 
§635.26. 

(17)  As  a  vessel  with  a  Purse  Seine 
category  Atlantic  tima  permit,  catch, 
possess,  retain,  or  land  BFT  in  excess  of 
its  allocation  of  the  Purse  Seine  category 
quota,  or  fish  for  BFT  under  that 
^location  prior  to  August  15,  as 
specified  in  §635. 27(a)(4). 

(18)  As  a  vessel  with  a  Purse  Seine 
category  Atlantic  timas  permit,  land 
BFT  smaller  than  the  large  medium  size 
class  except  as  specified  imder 
'§  635.23(e)(2). 

(19)  Fish  for,  retain,  possess,  or  land 
a  BFT  when  the  fishery  is  closed,  as 
specified  in  §  635.28(a),  except  as  may 
be  authorized  for  catch  and  release 
under  §  635.26. 

(20)  Approach  to  Mrithin  100  yd  (91.5 
m)  of  the  cork  line  of  a  purse  seine  net 
used  by  a  vessel  fishing  for  Atlantic 
tuna,  or  for  a  purse  seine  vessel  to 
approach  to  within  100  yd  (91.5  m)  of 
a  vessel  actively  fishing  for  Atlantic 
tuna,  except  that  two  vessels  that  have 
Purse  Seine  category  Atlantic  txma 
permits  may  approach  closer  to  each 
other. 

(21)  Transfer  at  sea  an  Atlantic  tuna, 
except  as  may  be  authorized  for  the 
transfer  of  BFT  between  purse  seine 
vessels,  as  specified  in  §  635.29(a). 

(22)  As  the  owner  or  operator  of  a 
pinse  seine  vessel,  fail  to  comply  with 
the  requirements  for  weighing, 
measuring,  and  information  collection 
specified  in  §  635.30(a)(2). 

(23)  Fish  for,  catch,  possess,  or  retain 
a  BFT  from  the  Gulf  of  Mexico  except 
as  specified  under  §  635.23(f)(1),  or  if 
taken  incidental  to  recreational  fishing 
for  other  species  and  retained  in 
accordance  with  §  635.23(b)  and  (c). 

(24)  Fail  to  comply  with  the 
restrictions  on  sale  and  piut:hase  of  an 
Atlantic  tuna,  as  specified  in 
§§  635.5(b),  635.23,  and  635.31(a). 

(25)  Fail  to  comply  with  the 
documentation  requirements  for 


imported  or  exported  BFT  or  BFT 
products,  as  specified  in  §  635.42. 

(26)  Import  a  BFT  or  BFT  product  into 
the  United  States  from  Belize,  Panama, 
or  Honduras  other  than  as  authorized  in 
§635.45. 

(27)  For  any  person  to  refuse  to 
provide  information  requested  by  NMFS 
personnel  or  anyone  collecting 
information  for  NTMFS,  under  an 
agreement  or  contract,  relating  to  the 
scientific  monitoring  or  management  of 
Atlantic  tunas. 

(c)  Billfish.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jiurisdiction  of  the  United  States  to: 

(1)  Retain  a  billfish  on  board  a  vessel 
with  a  pelagic  longline  on  board  or 
harvested  by  gear  other  than  rod  and 
reel,  as  specified  in  §  635.21(d)(2). 

(2)  Transfer  a  billfish  at  sea,  as 
specified  in  §  635.29(a). 

(3)  Fail  to  maintain  a  billfish  in  the 
form  specified  in  §  635.30(b). 

(4)  Sell  or  purchase  a  billfish,  as 
specified  in  §  635.31(b). 

(5)  Retain  on  board  a  vessel  a  longbill 
spearfish,  or  a  blue  marlin,  white  marlin 
or  sailfish  that  is  less  than  the  minimnin 
size  specified  in  §635. 20(d). 

(d)  Shark.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Exceed  a  recreational  retention 
limit  for  shark,  as  specified  in 

§  635.22(c). 

(2)  Exceed  a  commercial  retention 
limit  for  shark,  as  specified  in 

§  635.24(a). 

(3)  Retain,  possess,  or  land  a  shark  of 
a  species  group  when  the  fishery  for  that 
species  group  is  closed,  as  specified  in 
§635.28(b)(l)  and  (b)(2). 

(4)  Sell  or  purchase  a  shark  of  a 
species  group  when  the  fishery  for  that 
species  group  is  closed,  as  specified  in 
§  635.28(b)(3). 

(5)  Transfer  a  shark  at  sea,  as  specified 
in  §  635.29(b). 

(6)  Remove  the  fins  bom  a  shark 
listed  in  Tables  1  and  2  in  Appendix  A 
to  this  part,  and  discard  the  remainder, 
or  otherwise  fail  to  maintain  a  shark  in 
its  proper  form,  as  specified  in 

§  635.30(c)(1)  through  (c)(4). 

(7)  Have  on  board  a  fishing  vessel, 
sell,  or  purchase  shark  fins  that  are 
disproportionate  to  the  weight  of  shark 
carcasses,  as  specified  in  §  635.30(c)(2) 
and  (c)(3). 

(8)  Fail  to  have  shark  fins  and 
carcasses  weighed  and  recorded,  as 
specified  in  §  635.30(c)(3). 

(9)  Fail  to  comply  with  the 
restrictions  on  sale  and  purchase  of  a 
shark,  as  specified  in  §  635.31(c). 

(10)  Retain,  possess,  sell,  or  purchase  ' 
a  prohibited  shark. 

(11)  Falsify  information  submitted 
under  §  635.16(d)(2)  or  (d)(4)  in  support  • 
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of  an  application  for  an  ILAP  or  an 
appeal  of  NMFS's  denial  of  an  ILAP  for 
shark. 

(12)  Fish  for  Atlantic  sharks  with 
unauthorized  gear  or  possess  Atlantic 
sharks  on  board  a  vessel  with 
unauthorized  gear  on  board  as  specified 
in  §  635.21(d)(3). 

(13)  Fish  for  Atlantic  sharks  with  a 
gillnet  or  possess  Atlantic  sharks  on 
board  a  vessel  with  a  gillnet  on  board, 
except  as  specified  in  §  635.21(d)(3). 

(e)  Swordfish.  It  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to: 

(1)  Purchase,  barter  for,  or  trade  for  a 
swordfish  from  the  north  or  south 
Atlantic  swordfish  stock  or  import  a 
swordfish  harvested  from  any  ocean 
area  without  a  dealer  permit,  as 
specified  in  §  635.4(g)(3). 

(2)  Fail  to  comply  with  the 
restrictions  on  use  of  a  pelagic  longline 
specified  in  §  635.21(h)  and  (c). 

(3)  When  the  directed  fishery  for 
swordfish  is  closed,  exceed  the  limits 
specified  in  §635.28(c)(l){i)  and 
(c){l)(ii). 

(4)  When  the  incidental  catch  fishery 
for  swordfish  is  closed,  possess,  land, 
sell,  or  purchase  a  swordfish,  as 
specified  in  §  635.28(c)(2). 

(5)  Transfer  at  sea  a  swordfish,  as 
specified  in  §  635.29(a). 

(6)  Fail  to  maintain  a  swordfish  in  the 
form  specified  in  §  635.30(d). 

(7)  Fail  to  comply  with  the 
restrictions  on  sale  and  purchase  of  a 
swordfish,  as  specified  in  §  635.31(d). 

(8)  Fish  for  North  Atlantic  swordfish 
from,  or  possess  or  land  North  Atlantic 
swordfish  on  board  a  vessel,  using  or 
having  on  board  gear  other  than  pelagic 
longline,  harpoon,  rod  and  reel,  or 
handline. 

(9)  Fish  for  swordfish  from  the  South 
Atlantic  swordfish  stock  using  any  gear 
other  than  pelagic  longline. 

(10)  Fail  to  comply  with  the 
documentation  requirements  for  the 
importation  of  a  swordfish,  or  part 
thereof,  that  is  less  than  the  minimum 
size,  as  specified  in  §  635.46. 

(11)  Falsify  information  submitted 
under  §  635.16(d)(2)  or  (d)(4)  in  support 
of  an  application  for  an  ILAP  or  an 
appeal  of  NMFS's  denial  of  an  initial 
limited  access  permit  for  swordfish. 

(12)  Falsify  information  submitted 
imder  §  635.46(b)  in  support  of  entry  of 
imported  swordfish. 

(13)  Exceed  the  incidental  catch 
retention  limits  specified  at  §  635.24(b). 


Appendix  A  to  Part  635 — Species 
Tables 

Table  1  of  Appendix  A  to  Part  635- 
Oceanic  Sharks 

A.  Large  coastal  sharks: 

1.  Ridgeback  sharks: 

Sandbar,  Carcharhinus  plumbeus 
Silky,  Carcharhinus  falcifonnis 
Tiger,  Galeocerdo  cuvieri 

2.  Non-ridgeback  sharks: 
Blacktip,  Carcharhinus  limbatus 
Bull,  Carcharhinus  leucas 
Great  hammerhead,  Sphyma 

mokarran 
Lemon,  Negaprion  brevirostris 
Nurse,  Ginglymostoma  cifratum 
Scalloped  hammerhead,  Sphyma 

lewini 
Smooth  hammerhead,  Sphyma 

zygaena 
Spiimer,  Carcharhinus  brevipiima 

B.  Small  coastal  sharks: 

Atlantic  sharpnose,  Rhizoprionodon 
terraenovae 
Blacknose,  Carcharhinus  acronotus 
Bonnethead,  Sphyma  tiburo 
Finetooth,  Carcharhinus  isodon 

C.  Pelagic  sharks: 

Blue,  Prionace  glauca 
Oceanic  whitetip,  Carcharhinus 
longimanus 
Porbeagle,  Lamna  nasus 
Shortfin  mako,  Isurus  oxyrinchus 
Thresher,  Alopias  vulpinus. 

D.  Prohibited  sharks: 

Atlantic  angel,  Squatina  dumerili 
Basking,  Cetorhinus  maximus 
Bigeye  sand  tiger,  Odontaspis 

noronhai 
Bigeye  sixgill,  Hexanchus  vitulus 
Bigeye  thresher,  Alopias  superciliosus 
Bignose,  Carcharhinus  altimus 
Caribbean  reef,  Carcharhinus  perezi 
Caribbean  sharpnose,  Rhizoprionodon 

porosus 
Dusky,  Carcharhinus  obscurus 
Galapagos,  Carcharhinus  galapagensis 
Longfin  mako,  Isurus  paucus 
Narrowtooth,  Carcharhinus 

brachyurus 
Night,  Carcharhinus  signatus 
Sand  tiger,  Odontaspis  taurus 
Sevengill,  Heptranchias  perlo 
Sixgill,  Hexanchus  griseus 
Smalltail,  Carcharhinus  porosus 
Whale,  Rhincodon  typus 
White,  Carcharodon  carcharias  ■ 

Table  2  of  Appendix  A  to  Part  635- 
Deepwater/Other  Shark  Species 

Blotched  catshark,  Scyliorhinus 

meadi 
Broadgill  catshark,  Apristurus  riveri 
Chain  dogfish,  Scyliorhinus  retifer 
Deepwater  catshark,  Apristurus 

profundorum 


Dwarf  catshark,  Scyliorhinus  torrei 

Iceland  catshark,  Apristurus 
laumssoni 

Marbled  catshark,  Galeus  arae 

Smallfin  catshark,  Apristums 
parvipinnis 

Bigtooth  cookiecutter,  Isistius 
plutodus 

Blainville's  dogfish,  Squalus 
blainvillei 

Bramble  shark,  Echinorhinus  brucus 

Broadband  dogfish,  Etmoptems 
gracilispinnis 

Caribbean  lantemshark,  Etmoptems 
hillianus 

Cookiecutter  shark,  Isistius 
brasiliensis 

Cuban  dogfish,  Squalus  cubensis 

Flatnose  gulper  shark,  Deania 
profundorum 

Fringefin  lantemshark,  Etmoptems 
schultzi 

Great  lantemshark,  Etmoptems 
princeps 

Green  lantemshark,  Etmoptems  virens 

Greenland  shark,  Somniosus 
microcephalus 

Gulper  shark,  Centrophoms 
granulosus 

Japanese  gulper  shark,  Centrophoms 
acuus 

Kitefin  shark,  Dalatias  licha 

Lined  lantemshark,  Etmoptems 
bullisi 

Little  gulper  shark,  Centrophoms 
uyato 

Portuguese  shark,  Cetroscymnus 
coelolepis 

Pygmy  shark,  Squaliolus  laticaudus 

Roughskin  spiny  dogfish,  Squalus 
asper 

Smallmouth  velvet  dogfish, 
Scymnodon  obscums 

Smooth  lantemshark,  Etmoptems 
pusillus 

American  sawshark,  Pristiophorus 
schroederi 

Florida  smoothhound,  Mustelus 
norrisi 

Smooth  dogfish,  Mustelus  canis 

PART  644— ATLANTIC  BILLFISHES 
[REMOVED] 

17.  Under  the  authority  of  16  U.S.C. 
971  et  seq.  and  16  U.S.C.  1801  et  seq., 
part  644  is  removed  effective  July  1 
,1999,  except  that  §  644.21(a)  is  removed 
and  reserved  effective  May  24, 1999. 

PART  678— ATLANTIC  SHARKS 
[REMOVED] 

18.  Under  the  authority  of  16  U.S.C. 
1801  et  seq.,  part  678  is  removed 
effective  July  1,1999. 

[FR  Doc.  99-13090  Filed  5-24-99;  3:29  pm] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-10,  302-1,  302-5, 
302-6, 302-«,  302-10, 302-1 1 ,  and 
302-15 

RIN  3090-AG87 

[FTR  Amendment  84] 

Federal  Travel  Regulation;  Airline 
Contract  City-Pair  Fares,  Property 
Management  Services,  and  Technical 
Corrections 

agency:  Office  of  Govemmentwide 
Policy.  GSA. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
correct  exceptions  to  the  mandatory  use 
requirement  of  a  contract  city-pair  fare, 
and  to  implement  technical  corrections 
made  by  the  Travel  and  Transportation 
Reform  Act  of  1998  to  chapter  57  of  tide 
5,  United  States  Code.  This  final  rule 
amends,  for  purposes  of  relocation 
allowances,  the  definition  of  "United 
States",  adds  a  definition  of  "Foreign 
Service  of  the  United  States",  allows  for 
property  management  services  when  an 
employee  transfers  within  the 
continental  United  States,  and  for 
househunting  trip  expenses  to  areas 
within  the  United  States,  as  amended.  It 
also  replaces  "United  States"  with 
"Government"  where  the  intent  is  to 
refer  to  the  Government  of  the  United 
States.  This  change  will  avoid  confusion 
between  the  phrases  "the  Government 
of  the  United  States"  and  "the  United 
States",  which  is  defined  to  mean  the 
several  States,  the  District  of  Columbia, 
and  certain  territories, 
DATES:  Effective  date:  The  provisions  of 
this  final  rule  are  effective  May  28, 
1999. 

Applicability  date:  Additional 
contract  exception  included  in  the 
provisions  of  this  final  rule  relating  to 
part  301-10  (General  Services 
Administration  (GSA)  airline  contract 
city-pair  fares)  was  effective  as  a  matter 
of  contract  on  October  1, 1998,  and, 
therefore,  the  revisions  to  part  301-10 
apply  to  travel  performed  on  or  after 
October  1.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Harte,  Travel  and  Transportation 
Management  Policy  Division,  at  202- 
501-1538. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  primary  purpose  of  this 
amendment  is  to  establish  policy 
consistent  with  technical  corrections 
made  by  Pub.  L.  105-264,  Travel  and 


Transportation  Reform  A«it  of  1998.  This 
amendment  also  adds  a  fifth  exception 
to  use  of  a  GSA  airline  contract  city-pair 
fare,  when  smoking  is  permitted  on  die 
contract  flight,  and  the  nonsmoking 
section  of  the  aircraft  is  not  acceptable 
to  the  traveler. 

On  October  19, 1998,  the  President 
signed  the  Travel  and  Transportation 
Reform  Act  of  1998  (Pub.  L.  105-264) 
which,  among  other  things,  clarifies  the 
definitions  of  "United  States"  and 
"Foreign  Service  of  the  United  States", 
and  allows  an  agency  to  pay  for — 

(1)  Property  management  services 
when  an  employee  transfers  within  the 
continental  United  States;  and 

(2)  Househunting  trip  expenses  to  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  the  territories 
and  possessions  of  the  United  States, 
and  the  areas  and  installations  in  the 
Republic  of  Panama  that  are  made 
available  to  the  United  States  pursuant 
to  the  Panama  Canal  Treaty  of  1977  and 
related  agreements. 

This  amendment  also  includes 
miscellaneous  technical  corrections 
contained  in  Section  7  of  the  Act. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30. 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501,etseq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  301-10, 
302-1,  302-5.  302-6,  302-8,  302-10, 
302-11,  and  302-15    - 

EntiUements  and  transfers. 
Government  employees.  Relocation 
allowances.  Travel  and  transportation 
expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  parts  301-10,  302-1, 


302-5,  302-6.  302-8,  302-10.  302-11, 
and  302-15  are  amended  to  read  as 
follows: 

PART  301-10— TRANSPORTATION 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c): 
49  U.S.C.  40118. 

2.  Section  301-10.107  is  revised  to 
read  as  follows: 

§  301  -1 0.1 07    When  must  I  use  a  contract 
city-pair  fare? 

You  must  always  use  a  contract  city- 
pair  fare  (an  Internet  list  of  city-pairs  is 
available  at  http://pub.fss.gsa.gov/ 
services/citypairs),  if  you  are  a  civilian 
employee  of  an  agency  (see  §  301-1.1  of 
this  chapter),  unless  one  or  more  of  the 
following  conditions  exist(s): 

(a)  Space  or  a  scheduled  contract 
flight  is  not  available  in  time  to 
accomplish  the  purpose  of  yoiu  travel, 
or  use  of  contract  service  would  require 
you  to  incur  imnecessary  overnight 
lodging  costs  which  would  increase  the 
total  cost  of  the  trip;  or 

(b)  The  contractor's  flight  schedule  is 
inconsistent  with  explicit  policies  of 
yoiur  Federal  department  or  agency  with 
regard  to  scheduling  travel  during 
normal  working  hoius;  or 

(c)  A  non-contract  carrier  offers  a 
lower  fare  available  to  the  general 
public,  the  use  of  which  will  residt  in 
a  lower  total  trip  cost  to  the 
Government,  to  include  the  combined 
costs  of  transportation,  lodging,  meals, 
and  related  expenses. 

Note  to  paragraph  (c):  This  exception  does 
not  apply  if  the  contract  carrier  offers  a 
comparable  fare  and  has  seats  available  at 
that  fare,  or  if  the  lower  fare  offered  by  a 
noncontract  carrier  is  restricted  to 
Government  and  military  travelers  on  official 
business  and  may  only  be  purchased  with  a 
GTR,  contractor-issued  charge  card,  or 
cenUally  billed  account  (e.g.,  YDG,  MDG, 
ODG.  vfac,  and  similar  fares);  or 

(d)  Rail  service  is  available  and  such 
service  is  cost  effective  and  consistent 
with  mission  requirements;  or 

(e)  Smoking  is  permitted  on  the 
contract  flight  and  the  nonsmoking 
section  of  the  aircraft  for  the  contract 
flight  is  not  acceptable  to  you. 

PART  302-1— APPLICABILITY, 
GENERAL  RULES,  AND  ELIGIBILITY 
CONDITIONS 

3.  The  authority  citation  for  part  302- 
1  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747,  3  CFR,  1971-1975 
Comp.,  p.  586. 
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4.  Section  302-1.4  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (m)  to  read  as  follows: 

§302-1.4    Deflnitions. 

***** 

(b)  United  States.  United  States  means 
the  several  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  territories 
and  possessions  of  the  United  States, 
and  the  areas  and  installations  in  the 
Republic  of  Panama  that  are  made 
available  to  the  United  States  pursuant 
to  the  Panama  Canal  Treaty  of  1977  and 
related  agreements  (as  H -"scribed  in 
section  3(a)  of  the  Panama  Canal  Act  of 
1979). 
***** 

(m)  Foreign  Service  of  the  United 
States.  Foreign  Service  of  the  United 
States  means  the  Foreign  Service  as 
constituted  under  the  Foreign  Service 
Act  of  1980. 

§302-1.5    [Amended] 

5.  Section  302-1.5  is  amended  in  the 
second  sentence  of  paragraph  (a),  the 
last  sentence  of  paragraph  ^)(l)(iii),  and 
the  second  sentence  of  paragraph  (c)  by 
removing  the  words  "United  States" 
each  time  they  appear  and  adding  the 
word  "Government"  in  their  place. 

§302-1.12    [Amended] 

6.  Section  302-1.12  is  amended  in 
paragraphs  {e){l),  {e)(5),  and  in  the  first 
sentence  of  (e)(6)  by  removing  the  words 
"the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  a  United  States 
territory  or  possession"  and  adding  the 
words  "the  United  States"  in  their 
place. 

§302-1.13    [Amended] 

7.  Section  302-1.13  is  amended  in 
paragraph  (b)(3)  by  removing  the  words 
"the  United  States,  the  Commonwealth 
of  Puerto  Rico  or  the  Commonwealth  of 
the  Northern  Mariana  Islands,  a  United 
States  territory  or  possession,"  and  "the 
United  States,  the  Commonwealth  of 
Puerto  Rico  or  the  Commonwealth  of 
the  Northern  Mariana  Islands,  or  a 
United  States  territory  or  possession" 
and  adding  the  words  "the  United 
States"  in  their  place;  and  in  paragraph 
(d){l)(iv)(A)  by  removing  the  words 
"United  States"  and  inserting  the  word 
"Government"  in  their  place. 

§302-1.105    [Amended] 

8.  Section  302-1.105  is  amended  in 
paragraph  (a)  by  removing  the  words 
"the  United  States,  the  Commonwealth 
of  Puerto  Rico  or  the  Conunonwealth  of 
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the  Northern  Mariana  Islands,  a  United 
States  territory  or  possession,  or  the 
former  Canal  Zone  area  [i.e..  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
under  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  (as  described  in 
section  3(a)  of  the  Panama  Canal  Act  of 
1979))"  and  adding  the  words  "the 
United  States"  in  their  place. 

§302-1.228    [Amended] 

9.  Section  302-1.228  is  amended  in 
paragraph  (c)  by  removing  the  words 
"under  part  302-14"  and  adding  the 
words  "under  part  302-15"  in  their 
place. 

PART  302-5— ALLOWANCE  FOR 
TEMPORARY  QUARTERS 
SUBSISTENCE  EXPENSES 

10.  The  authority  citation  for  part 
302-5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a): 
E.O.  11609,  36  FR  13747,  3  CFR,  1971-1975 
Comp.,  p.  586. 


§302-5.4    [Amended] 

11.  Section  302-5.4  is  amended  in 
paragraph  (a)  by  removing  the  words 
"the  United  States,  its  territories  or 
possessions,  the  Commonwealths  of 
Puerto  Rico  or  the  Northern  Mariana 
Islands,  or  the  former  Canal  Zone  area 
(i.e..  areas  and  installations  in  the 
Republic  of  Panama  made  available  to 
the  United  States  piusuant  to  the 
Panama  Canal  Treaty  of  1977  and 
related  agreements  (as  described  in  22 
U.S.C.  3602(a)))"  and  adding  the  words 
"the  United  States"  in  their  place. 

§302-5.17    [Amended] 

12.  Section  302-5.17  is  amended  by 
removing  the  words  "the  United  States, 
its  territories  or  possessions,  the 
Commonwealths  of  Puerto  Rico  or  the 
Northern  Mariana  Islands,  or  the  former 
Canal  Zone  area  [i.e.,  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
pursuant  to  the  Panama  Canal  Treaty  of 
1977  and  related  agreements  (as 
described  in  22  U.S.C.  3602(a)))"  and 
adding  the  words  "the  United  States"  in 
their  place. 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

13.  The  authority  citation  for  part 
302-6  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  and  E.O.  11609, 
36  FR  13747.  3  CFR,  1971-1975,  Comp..  p. 
586. 


§302-6.1    [Amended] 

14.  Section  302-6.1  is  amended  in 
paragraph  (a)  by  removing  the  words 
"the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  a  United  States 
territory  or  possession,  or  the  former 
Canal  Zone  area  (i.e.,  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
under  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  (as  described  in 
section  3(a)  of  the  Panama  Canal  Act  of 
1979))"  and  adding  the  words  "the 
United  States"  in  their  place,  and  in 
paragraph  (g)(l)(ii)  by  removing  the 
words  "the  United  States,  its  territories 
or  possessions,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
•   Northern  Mariana  Islands,  or  the  former 
Canal  Zone  area  [i.e.,  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
pursuant  to  the  Panama  Canal  Treaty  of 
1977  and  related  agreements  (as 
described  in  section  3(a)  of  the  Panama 
Canal  Act  of  1979))"  and  adding  the 
words  "the  United  States"  in  their 
place. 

PART  302-6— TRANSPORTATION  AND 
TEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS  AND 
PROFESSIONAL  BOOKS.  PAPERS. 
AND  EQUIPMENT 

15.  The  authority  citation  for  part 
302-8  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747.  3  CFR,  1971-1975 
Comp.,  p.  586. 

§302-8.5    [Amended] 

16.  Section  302-8.5  is  amended  in  the 
first  sentence  of  paragraph  {b)(2)  by 
removing  the  words  "within  or  outside 
the  United  States". 

PART  302-10— ALLOWANCES  FOR 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  A  PRIVATELY  OWNED 
VEHICLE 

17.  The  authority  citation  for  part 
302-10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747,  3  CFR.  1971-1975 
Comp.,  p.  586. 

§302-10.174    [Amended] 

18.  Section  302-10.174  is  amended  by 
removing  the  words  "the  United  Stales" 
and  adding  the  words  "the  several 
States  and  the  District  of  Coliunbia"  in 
their  place. 
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PART  302-11— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

19.  The  authority  citation  for  part 
302-11  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747,  3  CFR.  1971-1975 
Comp.,  p.  586. 

1302-11^    [Amwided] 

20.  Section  302-11.8  is  amended  in 
the  second  sentence  of  paragraph 
(e)(4)(i)  by  removing  the  words  "United 
States"  and  adding  the  words  "U.S. 
Government"  in  their  place. 

{302-11.10    [Anwncted] 

21.  Section  302-11.10  is  amended  in 
paragraph  (c)  by  removing  the  words 
"United  States"  wherever  they  appear 
and  adding  the  word  "Government"  in 
their  place. 

S302-11.11    [Amwided] 

22.  Section  302-11.11  is  amended  by 
removing  the  words  "United  States" 
and  adding  the  word  "Government"  in 
their  place. 

23.  Part  302-15  is  revised  to  read  as 
follows: 

PART  302-15— ALLOWANCE  FOR 
PROPERTY  MANAGEMENT  SERVICES 

Subpart  A— General  Rules  for  the 
Employee 

Sec. 

302-15.1    What  are  "property  management 
services"? 

302-15.2  What  are  the  purposes  of  the 
allowance  for  property  management 
services? 

302-15.3    Am  I  eligible  for  payment  for 

property  management  services  under  this 
subpart? 

302-15.4    Who  is  not  eligible  for  payment 
for  property  management  services? 

302-15.5  Is  my  agency  required  to 
authorize  payment  for  property 
management  services? 

302-15.6    Under  what  circumstances  may 
my  agency  authorize  payment  under  this 
part? 

302-15.7    For  what  property  may  my  agency 
authorize  payment  under  this  part? 

302-15.8    When  my  agency  authorizes 
payment  for  me  under  this  part,  am  I 
obligated  to  use  such  services,  or  may  I 
elect  instead  to  sell  my  residence  at 
Government  expense? 

302-15.9    Must  I  repay  property 

management  expenses  my  agency  paid 
under  this  part  if  I  elect  to  sell  my  former 
residence  in  the  United  States  at 
Government  expense  when  I  am 
transferred  from  my  current  foreign  post 
of  duty  to  an  official  station  in  the 
United  States  other  than  the  one  I  left? 

302—15.10    How  long  may  my  agency  pay 
under  this  part? 


302-15.11    If  my  agency  authorized,  and  I 
elected  to  receive,  payment  for  property 
management  expenses,  may  I  later  elect 
to  sell  my  residence  at  Government 
expense? 

302-15.12    Ifmy  agency  is  paying  for 

property  management  services  under  this 
part  and  my  service  agreement  expires, 
what  must  I  do  to  ensure  that  payment 
for  property  management  services 
continues? 

302-15.13    What  are  the  income  tax 

consequences  when  my  agency  pays  for 
my  property  management  services? 

Subpart  B— Agency  Responsibilities 

302-15.70    What  governing  policies  must 
we  establish  for  the  allowance  for 
property  management  services? 
Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 

E.O.  11609,  36  FR  13747,  3  CFR,  1971-1975 

Comp.,  p.  586. 

Subpart  A— General  Rules  for  the 
Employee 

Note  to  subpart  A:  Use  of  the  pronoims  "I" 
and  "you"  throughout  this  subpart  refers  to 
the  employee. 

§  302-1 5.1    What  ar«  "property 
management  services"? 

"Property  management  services"  are 
programs  provided  by  private 
companies  for  a  fee,  which  help  an 
employee  to  manage  his/her  residence 
at  the  old  official  station  as  a  rental 
property.  These  services  typically     ' 
include,  but  are  not  limited  to,  obtaining 
a  tenant,  negotiating  the  lease, 
inspecting  the  property  regularly, 
managing  repairs  and  maintenance, 
enforcing  lease  terms,  collecting  the 
rent,  paying  the  mortgage  and  other 
carrying  expenses  from  rental  proceeds 
and/or  funds  of  the  employee,  and 
accoimting  for  the  transactions  and 
providing  periodic  reports  to  the 
employee. 

§  302-1 5.2    What  are  the  purposes  of  the 
allowance  for  property  management 
services? 

The  purpose  is  to  reduce  overall 
Government  relocation  costs  when  used 
instead  of  sale  of  the  employee's 
residence  at  Government  expense. 
When  authorized  in  connection  with  an 
employee's  transfer  to  a  foreign  post  of 
duty,  the  purpose  is  to  relieve  the 
employee  of  die  costs  of  maintaining  a 
home  in  the  United  States  while 
stationed  at  a  foreign  post  of  duty. 

§  302-1 5.3    Am  I  eligible  for  payment  for 
property  management  services  under  this 
subpart? 

Yes,  when: 

(a)  You  transfer  in  the  interest  of  the 
Government;  and 

(b)  You  and/ or  (a)  member(s)  of  your 
immediate  family  hold  title  to  a 


residence  which  you  are  eligible  to  sell 
at  Government  expense  imder  part  302- 
6  or  302-12  of  this  chapter. 

§  302-1 5.4    Who  is  not  eligible  for  payment 
for  property  management  services? 

New  appointees,  employees  assigned 
under  the  Government  Employees 
Training  Act  (5  U.S.C.  4109),  and 
employees  transferring  wholly  outside 
the  United  States  are  not  eligible. 
However,  relocations  wholly  outside  the 
United  States  do  not  affect  previously 
authorized  property  management 
services  as  long  as  the  employee 
continues  to  meet  the  requirements  of 
§  302-15.6  and  any  other  conditions 
established  by  the  agency. 

§  302-1 5.5    Is  my  agency  required  to 
authorize  payment  for  property 
management  services? 

No,  your  agency  determines: 

(a)  When  you  meet  the  conditions  set 
forth  in  §302-15.3; 

(b)  When  to  authorize  payment  for 
these  services;  and 

(c)  What  procedures  you  must  follow 
when  it  authorizes  such  payment. 

§  302-1 5.6    Under  what  circumstances  may 
my  agency  authorize  payment  under  this 
part? 

(a)  For  a  relocation  to  an  official 
station  in  the  United  States,  your  agency 
may  authorize  pajonent  imder  this  part 
when: 

(1)  You  are  being  returned  from  a 
foreign  post  of  duty  to  a  different  official 
station  than  the  one  from  which  you 
were  transferred  for  your  foreign  tour  of 
duty; 

(2)  Your  agency  has  determined  that 
property  management  services  are  more 
advantageous  and  cost  effective  for  the 
Government  than  sale  of  your  residence; 

(3)  You  have  signed  a  service 
agreement;  and 

(4)  You  meet  any  other  conditions 
that  yoiir  agency  has  established. 

(b)  For  relocations  to  official  stations 
outside  the  United  States,  yovu-  agency 
will  authorize  payment  under  this  part 
when  you  meet  conditions  set  forth  in 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section. 

§  302-1 5.7    For  what  property  may  my 
agency  authorize  payment  under  this  part? 

Payment  may  be  authorized  only  on 
your  residence  at  the  last  official  station 
in  the  United  States  from  which  you 
transferred. 

§  302-1 5.8    When  my  agency  authorizes 
payment  for  me  under  this  part,  am  I 
obligated  to  use  such  services,  or  may  I 
elect  instead  to  sell  my  residence  at 
Government  expense? 

You  are  not  obligated  to  use  your 
authorized  property  management 
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services  allowance.  You  have  the  option 
of  choosing  to  sell  your  residence  at 
Government  expense  or  to  use  the 
property  management  services 
allowance. 

§302-15.9    Must  I  repay  property 
management  expenses  my  agency  paid 
under  this  part  if  I  elect  to  sell  my  former 
residence  in  the  United  States  at 
Government  expense  when  I  am  transferred 
from  my  current  foreign  post  of  duty  to  an 
official  station  In  the  United  States  other 
than  the  one  I  left? 

No.  The  authority  for  your  agency  to 
pay  for  property  management  services 
imder  this  part  when  you  are  transferred 
to  a  foreign  post  of  duty  arises  from  yoiu- 
transfer  to  the  foreign  post  of  duty  and 
is  separate  from,  and  in  addition  to,  the 
authority  to  sell  your  residence  at 
Government  expense  when  you  are 
transferred  to  an  official  station  in  the 
United  States  other  than  the  official 
station  from  which  you  were  transferred 
to  the  foreign  post  of  duty. 

§  302-1 5.1 0    How  long  may  my  agency  pay 
under  this  part? 

Your  agency  may  pay: 

(a)  For  transfers  witlun  the  United 
States,  a  period  not  to  exceed  2  years 
bom  your  effective  date  of  transfer,  with 
up  to  a  1-year  extension,  imder  the  same 
conditions  required  in  §  302-6. 1(e)(2)  of 
this  chapter;  or 

(b)  From  the  time  you  transfer  to  a 
foreign  post  of  duty  until  one  of  the 
following  occurs: 

(1)  You  transfer  back  to  an  official 
station  in  the  United  States; 

(2)  You  complete  a  service  agreement 
at  your  post  of  duty  and  remain  there, 
but  do  not  sign  a  new  service  agreement; 
or 

(3)  You  separate  from  Government 
service. 


S  302-1 5.1 1    If  my  agency  authorized,  and 
I  elected  to  recehre,  payment  for  property 
management  expenses,  may  I  later  elect  to 
sell  my  residence  at  Government  expense? 

Yes,  provided: 

(a)  Yotir  agency  allows  you  to  change 
your  election  of  payment  for  property 
management  expenses  to  an  election  of 
sale  of  your  residence  at  Government 
expense;  and 

(b)  Payment  for  sale  of  yoin  residence 
at  Government  expense  is  offset  in 
accordance  with  yoiu"  agency's  policy 
established  under  §  302-1 5. 70(d). 

§  302-1 5.1 2    If  my  agency  is  paying  for 
property  management  services  under  this 
part,  and  my  service  agreement  expires, 
what  must  I  do  to  ensure  that  payment  for 
property  management  services  continues? 

You  must  sign  a  new  service 
agreement.  (See  §  302-1.5  of  this 
chapter.) 

§302-15.13    What  are  the  income  tax 
consequences  wtien  my  agency  pays  for 
my  property  management  services? 

You  will  be  taxed  on  the  amount  of 
expenses  your  agency  pays  for  property 
management  services  whether  it 
reimburses  you  directly  or  whether  it 
pays  a  relocation  services  company  to 
manage  your  residence.  Your  agency 
must  pay  you  a  relocation  income  tax 
(KIT)  allowance  for  the  additional 
Federal,  State  and  local  income  taxes 
you  incur  on  property  management 
expenses  it  reimbiuses  you  or  pays  on 
your  behalf.  You  may  wish  to  consult 
with  a  tax  advisor  to  determine  whether 
you  will  inciu-  any  additional  tax 
liability,  imrelated  to  your  agency's 
payment  of  your  property  management 
expenses,  as  a  result  of  maintaining 
your  residence  as  a  rental  property. 


Subpart  B— Agency  Responsibilities 

Note  to  subpart  B:  Use  of  the  pronouns 
"we"  and  "you"  throughout  this  subpart 
refers  to  the  agency. 

§  302-1 5.70    What  governing  policies  must 
we  establish  for  the  allowance  for  property 
management  services? 

You  must  establish  policies  and 
procedures  governing: 

(a)  When  you  will  authorize  payment 
for  property  management  services  for  an 
employee  who  transfers  in  the  interest 
of  the  Government; 

(b)  Who  will  determine,  for 
relocations  to  official  stations  in  the 
United  States,  whether  payment  for 
property  management  services  is  more 
advantageous  and  cost  effective  than 
sale  of  an  employee's  residence  at 
Government  expense; 

(c)  If  and  when  you  will  allow  an 
employee  who  was  offered  and  accepted 
payment  for  property  management 
services  to  change  his/her  mind  and 
elect  instead  to  sell  his/her  residence  at 
Government  expense  in  accordance 
with  paragraph  (d)  of  this  section;  and 

(d)  How  you  will  offset  expenses  you 
have  paid  for  property  management 
services  against  payable  expenses  for 
sale  of  the  employee's  residence  when 
an  eligible  employee  who  elected 
payment  for  property  management 
services  later  changes  his/her  mind  and 
elects  instead  to  sell  his/her  residence  at 
Government  expense. 

Dated:  May  7, 1999. 
David.  J.  Buram, 

Administrator  of  General  Services. 

[FR  Doc.  99-13126  Filed  5-27-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 
[FRL-6351-1] 

List  Of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Stay  of  Effectiveness  for 
Flammable  Hydrocart>on  Fuels 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  stay  of  effectiveness. 

summary:  Pursuant  to  Clean  Air  Act 
(CAA)  section  301(a)(1),  42  U.S.C. 
7601(a)(1),  the  Agency  is  providing  a 
six-month  stay  of  the  effectiveness  of  its 
Risk  Management  Plan  (RMP)  rule 
under  CAA  section  112(r)  as  it  applies 
to  processes  containing  no  more  than 
67,000  poimds  of  certain  flammable 
hydrocarbon  fuels. 

Elsewhere  in  the  Proposed  Rules 
section  of  today's  Federal  Register,  EPA 
is  proposing  an  exemption  that  mirrors 
the  terms  of  today's  stay.  This 
exemption  would  result  in  such 
processes  no  longer  being  subject  to  the 
Chemical  Accident  Prevention 
requirements  of  40  CFR  part  68.  The 
exemption  would  not  apply  to  processes 
that  manufactiue  the  fuel,  contain  above 
a  threshold  quantity  of  another  (non- 
fuel)  regulated  substance,  or  processes 
connected  to,  or  co-located  with, 
another  (non-fuel)  covered  process  at 
the  facility. 

This  action  provides  a  temporary  stay 
while  EPA  completes  rulemaldng  on  the 
proposed  exemption.  While  this  stay  is 
in  effect,  processes  that  would  qualify 
for  the  proposed  exemption  are  not 
subject  to  part  68.  Today's  stay  is  in 
addition  to,  and  does  not  affect,  the  stay 
of  the  rule  for  propane  processes 
recently  entered  by  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit. 
EFFECTIVE  DATE:  June  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferris,  Chemical  Engineer,  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (5104),  401  M  Street 
S.W.,  Washington,  DC  20460  (202)  260- 
4043. 
SUPPLEMENTARY  INFORMATION: 

L  Background  and  Discussion 

In  Part  IV  of  today's  Federal  Register, 
EPA  is  proposing  amendments  to  the 
regulations  at  40  CFR  part  68, 
establishing  a  chemical  accident 
prevention  program  under  Clean  Air  Act 
section  112(r).  Readers  should  refer  to 
that  notice  of  proposed  rulemaking  for 
a  complete  discussion  of  the  RMP 
regulations  and  the  proposed 
amendment. 


The  proposed  amendment,  if 
promulgated,  would  add  an  exemption 
to  40  CFR  68.115  for  processes 
containing  up  to  67,000  pounds  of  a 
listed  flammable  hydrocarbon  fuel  (e.g. 
propane,  butane,  ethane,  etc.),  provided 
that  the  process  does  not  contain 
another  listed  substance  over  a 
threshold  quantity,  is  not  manufacturing 
the  fuel,  and  is  not  co-located  or 
interconnected  to  another  (non-fuel) 
covered  process.  As  explained  in  the 
notice  proposing  the  exemption,  EPA 
believes  that  such  processes  probably  do 
not  present  risks  warranting  application 
of  the  comprehensive  accident 
prevention  requirements  of  the  RMP 
rule.  However,  it  is  unlikely  that  EPA 
will  be  able  to  take  final  action  on  this 
proposal  by  June  21, 1999,  the  date  by 
which  stationary  sources  are  required  to 
comply  with  the  RMP  rule's 
requirements,  including  submission  of 
risk  management  plans.  This  action 
provides  a  stay  of  the  effectiveness  of 
the  rule's  requirements  for  processes 
that  would  be  affected  by  the  proposed 
amendments,  if  promulgated,  until 
December  21,  1999.  If  EPA  does  not 
promulgate  the  provisions  of  today's 
proposed  rule  by  then,  any  soiut:e  that 
has  a  process  that  would  have  been 
subject  to  the  rule  but  for  today's  stay, 
must  comply  with  the  provisions  of  the 
RMP  rule  for  the  process  by  December 
21, 1999  For  soiu-ces  that  have  mtdtiple 
processes,  only  some  of  which  are 
affected  by  today's  stay,  they  must 
comply  with  the  RMP  rule  by  the  June 
21, 1999  deadline  for  the  processes  not 
affected. 

EPA  is  providing  this  temporary  stay 
because  the  Agency  is  conducting  a 
rulemaking  to  determine  whether  the 
processes  and  sources  affected  by 
today's  proposed  rule  should  be  subject 
to  RMP  requirements.  EPA  wrill  need  to 
evaluate  comments  on  the  proposed  rule 
before  taking  final  action.  EPA  believes 
that  it  has  good  cause  to  provide  this 
temporary  stay  to  provide  a  short  period 
of  time  for  the  Agency  to  decide 
whether  or  not  to  promulgate  today's 
proposed  changes.  EPA  believes  that 
requiring  stationary  sources  to  file  risk 
management  plans  for  the  processes 
affected  by  today's  proposal  woiUd  pose 
an  undue  burden  on  these  stationary 
sources  while  the  Agency  is  deciding 
whether  such  reporting  are  necessary. 
EPA  also  believes  that  today's 
temporary  stay  will  not  significantly 
affect  public  health  or  welfare  because, 
as  explained  in  the  proposal,  the 
processes  eligible  for  the  stay  meet 
criteria  indicating  that  such  processes 
are  unlikely  to  pose  a  significant  off-site 
risk.  Furthermore,  this  temporary  stay 


does  not  affect  a  source's 
responsibilities  under  CAA  section 
112(r)(l),  the  general  duty  clause. 

n.  Related  Litigation 

Following  promulgation  of  the  RMP 
rule  in  1996,  several  petitions  for 
judicial  review  of  the  rule  were  filed, 
including  one  by  the  National  Propane 
Gas  Association  (NPGA).  At  NPGA's 
request,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recently 
entered  a  temporary  stay  of  the  RMP 
rule  as  it  applies  to  propane  (The 
Chlorine  Institute,  Inc.  v.  Environmental 
Protection  Agency,  96-1279  and 
consolidated  cases  (Nos.  96-1284,  96- 
1288,  and  96-1290),  Order  of  April  27, 
1999).  Until  further  order  of  the  Court, 
the  RMP  rule  is  not  in  effect  with 
respect  to  propane.  Any  stationary 
soiut:e,  or  process  at  a  stationary  source, 
subject  to  the  RMP  rule  only  by  virtue 
of  propane  is  not,  imtil  further  notice, 
subject  to  the  RMP  rule  requirements, 
including  those  calling  for  a  hazard 
assessment,  accident  prevention 
program,  emergency  response  planning, 
and  submission  of  (or  inclusion  in)  an 
RMP  by  June  21,  1999. 

EPA  understands  the  Court's  order 
granting  a  temporary  stay  as  reaching 
not  only  propane  in  its  pure  form,  but 
propane  mixtures  commonly  sold  as 
liquefied  petroleum  gas.  The  pleadings 
considered  by  the  Court  in  entering  its 
stay  did  not  distinguish  between  pure 
propane  and  mixtvires  commonly  sold 
as  "propane."  Accordingly,  EPA 
believes  the  Court's  order  should  not  be 
read  as  making  such  a  distinction. 

It  is  important  to  note  that  the  terms 
of  the  Court's  stay  are  different  in 
several  respects  from  those  of  this 
temporary  stay  being  issued  by  EPA. 
The  Coiut's  stay  applies  only  to 
propane,  while  the  temporary  stay 
applies  to  all  flammable  hydrocarbon 
fuels,  including  propane.  "The  Court's 
stay  includes  no  caps  or  conditions;  the 
temporary  stay  includes  a  cap  and  other 
conditions  for  eligibility.  Finally,  the 
Court's  stay  will  last  until  further  order 
of  the  Coiut.  The  temporary  stay  lasts 
only  imtil  December  21, 1999.  If  the 
Court  lifts  its  stay  before  then,  propane, 
along  with  the  other  flammable 
hydrocarbon  fuels,  would  be  exempt 
from  the  RMP  rule  in  accordance  with 
the  terms  of  the  temporary  stay. 

n.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because  it 
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allows  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  docmnents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  Docket  No.  A99-18, 
and  is  available  for  inspection  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  hohdays.  The 
official  rulemaking  record  is  located  at 
the  address  in  ADDRESSES  at  the 
beginning  of  this  document. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviromnent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  today's 
action  is  not  a  "significant  regulatory 
action"  under  the  terms  of  E.0. 12866 
and  is,  therefore,  not  subject  to  OMB 
review. 

C.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 


representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  State,  local  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  propo^s 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  This  rule  change  does  not 
impose  any  enforceable  duties  on  these 
entities;  rather,  it  stays  the  effective  date 
for  certain  processes  affected  by  today's 
proposed  rule.  This  action  does  not 
increase,  nor  decrease,  the  burden 
associated  with  40  CFR  part  68. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

D.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regiilation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  This 
rule  stays  the  effective  date  for  certain 
processes  effected  by  today's  proposed 
rule.  This  action  does  not  increase,  nor 
decrease,  the  burden  associated  with  40 
CFR  part  68. 

E.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 


Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with  * 
those  governments. 

If  EPA  complies  by  consulting, 
Executive  Order  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siunmary 
of  the  natiue  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely       . 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  cooununities  of 
Indian  tribal  governments.  This  rule 
stays  the  effective  date  for  certain 
processes  affected  by  today's  proposed 
rule.  This  action  does  not  increase,  nor 
decrease,  the  burden  associated  with  40 
CFR  part  68.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regidatory 
flexibility  analysis  in  connection  with 
this  final  rule  because  it  is  not  subject 
to  the  Regulatory  Flexibility  Act.  EPA 
has  also  determined  that  this  rule  will 
not  have  a  significant  negative  economic 
impact  on  small  entities.  This  rule  does 
not  require  any  stationary  source  to 
report  additional  elements  in  the  RMP; 
instead,  this  rule  stays  the  effective  date 
for  certain  processes  effected  by  today's 
proposed  rule.  This  action  does  not 
increase,  nor  decrease,  the  burden 
associated  with  40  CFR  part  68. 

G.  Paperwork  Reduction 

This  rule  does  not  include  any 
information  collection  requirements  for 
OMB  to  review  under  the  provisions  of 
the  Paperwork  Reduction  Act.  This  rule 
stays  the  effective  date  for  certain 
processes  effected  by  today's  proposed 
rule.  This  action  does  not  increase,  nor 
decrease,  the  burden  associated  with  40 
CFR  part  68. 

H.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
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their  regulatory  actions  on  State,  local,, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  action  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandates  Act. 


EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  This  rule  stays  the 
effective  date  for  certain  processes 
effected  by  today's  proposed  rule.  This 
action  does  not  increase,  nor  decrease, 
the  burden  associated  with  40  CFR  part 
68. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  imnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 


good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  June  21, 1999.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of  . 

Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  major  rule 
as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  68 

Environmental  protection.  Chemicals, 
Chemical  accident  prevention. 

Dated:  May  21, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  subchapter 
C,  part  68  of  the  Code  of  Federal 
Regidations  is  amended  to  read  as 
follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7412(r),  7601(a)(1), 
7661-7661f. 

2.  Section  68.2  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§68.2    Stayed  provisions. 

n  *  *  *  * 

(c)  Notwithstanding  any  other 
provision  of  this  part,  the  effectiveness 
of  part  68  is  stayed  from  Jime  21, 1999 
to  December  21, 1999  with  respect  to 
regulated  flammable  hydrocarbon 
substances  when  the  substance  is 
intended  for  use  as  a  fuel  and  does  not 
exceed  67,000  pounds  in  a  process  that 
is  not  manufacturing  the  fuel,  does  not 
contain  greater  than  a  threshold 
quantity  of  another  regulated  substance, 
and  is  not  collocated  or  interconnected 
to  another  covered  process. 

[FR  Doc.  99-13539  Filed  5-27-99;  8:45  am] 
BILLING  CODE  666&-«0-P 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40CFRPart68 
[FRL-6350-9] 

List  Of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Flammable  Hydrocart)on 
Fuel  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  modify 
the  rule  listing  regulated  substances  and 
threshold  quantities  for  the  Risk 
Management  Program  (RMP)  issued 
under  section  112(r)  of  the  Clean  Air 
Act  as  amended.  EPA  is  proposing  that 
a  process  containing  67,000  poimds  or 
less  of  a  listed  flammable  hydrocarbon 
fuel,  and  no  other  listed  substance 
above  its  threshold  quantity,  be  exempt 
from  threshold  quantity  determination. 
The  exemption  will  not  apply  to 
processes  that  manufacture  the  fuel, 
contain  more  than  a  threshold  quantity 
of  another  (non-fuel)  regulated 
substance,  or  processes  connected  to,  or 
collocated  widi,  another  covered 
process  at  the  facility.  EPA  believes  this 
proposed  change  will  exempt  from  RMP 
coverage  numerous  small  fuel  users 
(e.g.,  ^rms,  restaurants,  hotels,  etc.)  that 
were  not  intended  to  be  subject  to  the 
RMP  requirements  and  better  focus 
accident  prevention  activities  on 
stationary  source  operations  that  present 
a  greater  risk  to  the  commimity. 
DATES:  Comments.  Comments  must  be 
submitted  on  or  before  June  28, 1999 
imless  a  hearing  is  requested  by  Jime  2, 
1999.  If  a  hearing  is  requested,  written 
comments  must  be  received  by  July  12, 
1999. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  EPA  no 
later  than  June  2, 1999.  If  a  hearing  is 
held,  it  will  take  place  on  June  14, 1999 
at  9:30  am,  at  the  location  indicated 
below. 

ADDRESSES:  Comments.  Comments 
should  be  mailed  or  submitted  to: 
Environmental  Protection  Agency,  Air 
Docket  (6102).  Attn:  Docket  No.  A-99- 
18,  Waterside  Mall,  401  M  St.  SW, 
Washington,  DC  20460.  Comments  must 
be  submitted  in  duplicate.  Comments 
may  be  submitted  on  disk  in 
WordPerfect  or  Word  formats.  If  a 
public  hearing  is  held,  written 
testimony  should  be  submitted  in 
duplicate  at  the  time  of  the  hearing. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  Waterside  Mall, 


401  M  St.  SW,  Washington,  DC  20460, 
in  the  Conference  Center  in  a  room  to 
be  designated.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  by 
telephone  James  Belke  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Docket.  The  docket  for  this 
rulemaking  is  A-99-18.  This  proposed 
rule  would  amend  a  final  rule,  the 
docket  for  which  is  A-91-74.  The 
docket  may  be  inspected  between  8:00 
am  and  5:30  pm,  Monday  through 
Friday  at  EPA's  Air  Docket,  Room 
Ml  500,  Waterside  Mall.  401  M  St.  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Belke,  Chemical  Engineer, 
Chemical  Emergency  Preparedness  and 
Prevention  Office,  Environmental 
Protection  Agency,  401  M  St.  SW 
(5104),  Washington,  DC  20460,  (202) 
260-7314. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introductioii  and  Background 

A.  Statutory  Authority 

This  notice  of  proposed  rulemaking 
(NPRM)  is  being  issued  imder  sections 
112(r)  and  301  of  the  Qean  Air  Act 
(CAA  or  Act)  as  amended  (42  U.S.C. 
7412(r)  and  7601). 

B.  Background 

CAA  section  112(r)  contains 
requirements  related  to  the  prevention 
and  mitigation  of  accidental  chemical 
releases.  The  accidental  release 
provisions  focus  on  those  chemicals  and 


operations  that  pose  the  greatest  risk  to 
public  health  and  the  environment  in 
the  event  of  an  accidental  release.  The 
CAA  requires  EPA  to  issue  an  initial  list 
of  at  least  100  substances  ("regulated 
substances")  that,  in  the  event  of  an 
accidental  release,  are  known  to  cause 
or  may  be  reasonably  expected  to  cause 
death,  injiuy,  or  serious  adverse  effects 
to  human  health  and  the  environment. 
The  Act  identifies  16  substances  to  be 
included  in  the  initial  list,  and  specifies 
the  factors  to  be  considered  in  listing 
other  substances,  including  (1)  the 
severity  of  acute  adverse  health  effects 
associated  with  accidental  releases  of 
the  substance,  (2)  the  likelihood  of 
accidental  releases  of  the  substance,  and 
(3)  the  potential  magnitude  of  hiunan 
exposure  to  accidental  releases  of  the 
substance.  The  CAA  also  requires  EPA 
to  establish  a  threshold  quantity  for 
each  chemical  at  the  time  of  listing.  In 
developing  these  thresholds,  the  factors 
to  be  considered  include  toxicity, 
reactivity,  volatility,  dispersibility, 
combustibility,  or  flammability  of  the 
substance,  and  the  amount  of  the 
substance  which  is  known  to  cause  or 
can  be  reasonably  anticipated  to  cause 
death,  injiuy,  or  serious  adverse  effects 
in  case  of  a  release.  Stationary  soiux:es 
that  have  more  than  a  threshold 
quantity  of  a  regulated  substance  are 
subject  to  accident  prevention 
regulations  issued  under  CAA  section 
112(r)(7),  including  the  requirement  to 
develop  a  risk  management  program. 

EPA  issued  the  rule  listing  suDstances 
and  thresholds  on  January  31,  1994  (59 
PR  4478)  (the  "Ust  Rule").  The  Ust 
Rule  was  modified  on  August  25, 1997 
(62  FR  45129)  and  again  on  January  6, 
1998  (63  FR  639).  EPA  sought  conunent 
on  a  proposed  accident  prevention 
("risk  management  program"  or  "RMP") 
rule  in  two  notices  and  promulgated  a 
final  rule  on  June  20, 1996.  (See  58  FR 
54190,  October  20, 1993;  60  FR  13526, 
March  13, 1995  and  61  FR  31668,  June 
20, 1996.)  EPA  proposed  modifications 
to  the  risk  management  program  rule  on 
April  17,  1998  (63  FR  19216)  and 
finalized  these  amendments  on  January 
6, 1999  (64  FR  964).  For  additional 
information  on  the  requirements  of 
section  112(r)  and  related  statutory 
provisions,  see  these  notices. 

C.  Summary  of  the  List  Rule 

In  the  final  List  Rule  published  on 
January  31, 1994,  EPA  promulgated  a 
list  that  includes  77  acutely  toxic 
substances,  63  flammable  gases  and 
volatile  flammable  liquids,  and  Division 
1.1  high  explosive  substances  as  listed 
by  the  United  States  Department  of 
Transportation  (DOT)  in  49  CFR 
172.101.  EPA  first  modified  the  list  on 
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August  25, 1997  (62  FR  45129)  by  de- 
listing hydrochloric  acid  solutions  with 
less  than  37%  concentrations  of 
hydrogen  chloride.  EPA  further 
modified  the  list  on  January  6, 1998  (63 
FR  639)  by  deleting  the  category  of 
Division  1.1  explosives,  exempting  from 
threshold  quantity  determination 
regulated  substances  in  gasoline  used  as 
fuel  and  in  natiually  occiuring 
hydrocarbon  mixtiu^s  prior  to 
processing,  and  clarifying  the 
determination  of  threshold  quantity  of 
flammable  substance  in  a  mixture. 

The  List  Rule  establishes  threshold 
quantities  for  toxic  substances  ranging 
from  500  to  20,000  pounds.  For  all 
listed  flammable  substances,  the 
threshold  quantity  is  10,000  pounds. 
The  rule  sets  forth  the  procedures  for 
determining  whether  a  threshold 
quantity  of  a  regulated  substance  is 
present  at  a  stationary  source  in  a 
process.  Specific  exemptions  from  the 
threshold  determination  are  also 
included  for  mixtures,  articles,  and 
certain  uses  and  activities.  The  rule  also 
outlines  the  requirements  for  petitions 
to  the  Agency  to  add  substances  to,  or 
delete  substances  from,  the  list. 

In  developing  the  Ust,  EPA  selected 
commercially  produced  acutely  toxic 
and  volatile  substances  mostly  from  the 
list  of  extremely  hazardous  substances 
(EHSs)  imder  section  302  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
EPA  chose  volatile  substances  because 
they  are  more  likely  to  become  airborne 
and  impact  the  public.  EPA  also 
considered  accident  history  associated 
with  a  substance.  One  substance,  oleum, 
was  listed  because  it  has  a  history  of 
accidents  that  have  impacted  the  public. 
Because  vapor  cloud  explosions  have 
caused  injiuies  to  the  public  and 
damage  to  the  environment,  EPA  also 
included  highly  flammable  gases  and 
liquids  on  the  list. 

At  the  time  the  List  Rule  was 
promulgated,  EPA  published  a 
supplemental  notice  seeking  comment 
on  a  proposal  to  exempt  flammable 
substances  from  the  10,000-pound 
threshold  determination  when  used 
solely  for  facility  consumption  as  fuel 
(see  59  FR  4500,  January  31, 1994).  EPA 
sought  additional  public  comment  cm 
the  hazards  associated  with  listed 
flammable  substances  used  as  fuel  and 
the  appropriateness  of  the  proposed 
exemption.  Based  on  available 
information  and  the  comments  received, 
EPA  decided  not  to  exempt  from  the 
threshold  quantity  determination 
flammable  substances  when  used  as 
fuel.  This  decision  was  described  in  the 
flnal  Risk  Management  Program  rule 


promulgated  on  June  20, 1996  (61  FR 
31668). 

D.  Related  Litigation 

Several  legal  chaUenges  were  brought 
to  the  RMP  rule,  including  one  by  the 
National  Propane  Gas  Association 
(NPGA).  At  NPGA's  request,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  recently  entered  a 
temporary  stay  of  the  RMP  rule  as  it 
applies  to  propane  [The  Chlorine 
Institute,  Inc.  v.  Environmental 
Protection  Agency,  96-1279  and 
consolidated  cases  (Nos.  96-1284,  96- 
1288,  and  96-1290),  Order  of  April  27, 
1999).  Until  further  order  of  the  Court, 
the  RMP  rule  is  not  in  effect  with 
respect  to  propane.  Any  stationary    • 
source,  or  process  at  a  stationary  source, 
subject  to  the  RMP  rule  only  by  virtue 
of  propane  is  not,  imtll  further  notice, 
subject  to  the  RMP  rule  requiremients, 
including  those  calling  for  a  hazard 
assessment,  accident  prevention 
program,  emergency  response  planning, 
and  submission  of  (or  inclusion  in)  an 
RMP  by  June  21,  1999. 

EPA  imderstands  the  Court's  order 
granting  a  temporary  stay  as  reaching 
not  only  propane  in  its  pure  form,  but 
propane  mixtures  commonly  sold  as 
liquefied  petroleum  gas.  The  pleadings 
considered  by  the  Coiut  in  entering  its 
stay  did  not  distinguish  between  pure 
propane  and  mixtures  commonly  sold 
as  "propane."  Accordingly,  EPA 
believes  the  Court's  order  should  not  be 
read  as  making  such  a  distinction. 

It  is  important  to  note  that  the  terms 
of  the  Court's  stay  are  different  in 
several  respects  from  those  of  the 
exemption  being  proposed  today.  The 
Court's  stay  applies  only  to  propane, 
while  today's  exemption  would  apply  to 
all  flammable  hydrocarbon  fuels, 
including  propane.  The  Court's  stay 
includes  no  upper  quantity  limit  or 
conditions;  today's  exemption  as 
proposed  Includes  an  upper  quantity 
limit  and  other  conditions  for  eligibility. 
Finally,  the  Court's  stay  will  last  until 
further  order  of  the  Court.  The  proposed 
exemption,  if  made  final,  wiU  be 
permanent.  If  the  Court  lifts  its  stay  at 
some  point  in  the  future,  propane,  along 
with  the  other  flammable  hydrocarbon 
fuels,  would  be  exempt  from  the  RMP 
rule  in  accordance  with  the  terms  of  the 
exemption,  imless  the  exemption  is  not 
finalized. 

n.  Discussion  of  Proposed 
Modificatioiis  and  Altemathres 

After  promulgating  the  List  and  RMP 
rules,  EPA  became  aware  that  a 
significant  niuhber  of  small,  commercial 
sources  use  regulated  flammable 
substances,  particularly  propane,  as  fuel 


(e.g.,  for  heating,  dr)dng,  powering 
motor  vehicles,  etc.)  In  quantities  that 
exceed  the  applicable  threshold 
quantity  (10,000  pounds  in  a  process). 
As  a  result,  these  small  sources. 
Including  farms,  restaurants,  hotels,  and 
other  commercial  operations  are 
covered  by  the  RMP  requirements. 
Many  of  these  sources  are  in  rural 
locations  where  other  fuel  sources  (e.g., 
natural  gas)  are  not  available  or 
economical. 

The  Agency  has  reexamined  whether 
such  sources  should  be  covered  by  the 
RMP  rule  given  the  relatively  small  and 
better  known  risk  they  present  to  their 
surroundings.  As  explained  In  more 
detail  below,  EPA  believes  that  fuel  use 
generally  does  not  warrant  the  detailed 
prevention  program  required  by  the 
RMP  regulation.  However,  EPA  believes 
that  fuel  held  in  large  enough  quantities 
still  poses  a  level  of  risk  which  warrants 
a  detailed  prevention  program 
(Including  the  submission  of  a  risk 
management  plan).  While,  as  EPA 
previously  concluded  in  the  List  rule, 
listed  fuels  are  extremely  hazardous  and 
warrant  continued  listing,  the  Agency  is 
proposing  to  exempt  processes 
containing  these  substances  from  the 
RMP  requirements  when  stored  in 
quantities  not  exceeding  67,000  poimds 
In  a  process,  because  of  the  decreased 
risk  associated  with  fuel  use. 

As  noted  above,  EPA  had  previously 
proposed  a  fuel  use  exemption,  but 
subsequently  decided  against  It.  In 
considering  the  original  exemption 
proposal,  EPA  focused  primarily  on  the 
Inherent  hazards  of  the  listed  substances 
when  used  as  fuel.  EPA  sought  but 
could  not  locate,  and  did  not  receive 
from  commenters,  data  or  information 
which  indicated  that  the  inherently 
hazardous  characteristics  of  a  flanunable 
substance  (e.g.,  flammablllty, 
combustibility,  volatility,  etc.)  were  any 
different  when  that  substance  was  used 
for  fuel.  EPA  noted  that  differences  In 
handling  and  use  as  well  as  application 
of  industry  safety  standards  could  affect 
the  risk  of  an  accident,  but  stated  that 
covered  sources  could  take  these  and 
other  relevant  factors  into  accoimt  in 
developing  their  risk  management 
programs.  Viewed  from  this  perspective, 
EPA  foimd  no  basis  for  granting  an 
exemption. 

However,  EPA  did  not  fully  realize 
the  extent  to  which  listed  fuels 
(particularly  propane)  are  used  over 
threshold  quantities  in  simple  processes 
for  heating  or  drying,  mostly  in  open  or 
rural  settings.  Concerns  raised  after  the 
RMP  rule  was  issued  led  EPA  to  further 
investigate  the  nature  and  number  of 
sources  subject  to  the  rule  by  virtue  of 
their  use  of  fuel  In  simple  processes. 
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The  Agency  had  originally  projected 
that,  for  example,  no  more  tiian 
approximately  300  farms  would  be 
subject  to  the  nils,  but  has  since 
estimated  that  approximately  5,300  such 
sources  me  subject  to  RMP  requirements 
(see  section  IV.H  of  this  preamble).  In 
light  of  the  purpose  of  section  112(r) — 
to  focus  comprehensive  accident 
prevention  requirements  on  the  most 
potentially  dangerous  sources — EPA 
believes  that  farms  and  other  small  fuel 
users  may  not  warrant  federal  RMP 
regulation  and  that  it  is  appropriate  to 
reconsider  this  issue. 

EPA  now  believes  that  relatively 
small  amounts  of  listed  flammable 
substances  (including  amoimts  in  excess 
of  10.000  pounds),  when  used  as  fuel, 
generally  do  not  present  sufficient  threat 
to  the  offsite  public  to  warrant 
regulation  imder  the  RMP  program, 
provided  certain  conditions  are  met  as 
described  below.  EPA  has  considerable 
accident  data  on  propane  that  shows 
that  while  accidental  releases  of  small 
quantities  of  listed  fuel  substances 
certainly  can  and  sometimes  do  result  in 
significant  on-site  property  damage  and/ 
or  injuries  to  workers,  they  usually  do 
not  cause  significant  offsite  impacts. 
Further,  local  fire  departments  are 
generally  well  aware  of  the  location  and 
hazards  associated  with  flammable  fuels 
and  are  equipped  to  effectively  respond 
to  and  mitigate  emergencies. 

EPA  is  therefore  proposing  to  exempt 
certain  quantities  of  listed  flammable 
hydrocarbons  when  used  as  fuel  from 
RMP  requirements  because  the  Agency 
believes  this  will  better  focus  accident 
prevention  efforts  on  those  stationary 
sources  with  high  hazard  operations. 
Today's  proposal  notwithstanding, 
owners  and  operators  of  facilities  where 
exempt  fuels  are  handled  still  have  a 
general  duty  under  section  112(r)(l)  of 
the  CAA  to  understand  the  hazards  of 
their  chemicals  and  processes,  design, 
maintain,  and  operate  a  safe  facility,  and 
take  steps  to  mitigate  the  consequences 
of  accidents  that  do  occur. 

There  are  several  characteristics 
associated  with  listed  flammable 
hydrocarbons  when  used  as  fuel  which 
reduce  its  potential  for  catastrophic 
impacts  on  the  public  or  environment 
surrounding  its  location.  Among  these. 
EPA  believes  that  no  single 
characteristic  is  sufficient  to  justify  an 
exemption  for  regulated  fuels.  However, 
when  teiken  together,  they  reduce  the 
risk  of  regulated  fuels  enough  to  justify 
the  proposed  exemption.  These 
characteristics  generally  fall  into  two 
categories:  characteristics  that  reduce 
the  likelihood  of  accidental  release,  and 
characteristics  that  reduce  the 
likelihood  that  a  release  will  result  in 


severe  offsite  consequences,  particularly 
vapor  cloud  explosions.  As  EPA 
explained  in  the  List  Rule,  the  Agency 
selected  flammable  substances  and  their 
threshold  quantify  based  on  their 
potential  to  cause  vapor  cloud 
explosions,  which  generate  blast 
overpressures  that  travel  much  farther 
from  the  source  than  the  radiant  heat  of 
fires,  thus  making  offsite  consequences 
more  likely. 

A.  Characteristics  of  Fuel  Use  That 
Reduce  the  Likelihood  of  Accidental 
Release 

Taken  together,  processes  that  are 
relatively  simple,  involve  little 
manipulation  and  handling,  are  covered 
by  other  state  or  federal  regulations,  and 
are  separate  from  other  RMP  covered 
processes  are  generally  less  likely  to 
imdergo  a  significant  accidental  release 
that  can  harm  the  public  or 
environment.  Fuel-use  processes 
generally  have  these  characteristics,  as 
further  explained  below. 

1.  Simple  Process 

EPA  believes  that  simple  processes 
are  generally  less  likely  to  suffer 
accidental  releases  than  complex 
processes.  When  compared  to  the  many 
different  fypes  of  industrial  chemical 
manufacturing  operations  at  sources 
covered  by  the  RMP  rule,  most  fuel 
processes  at  commercial  locations  are 
relatively  simple  to  operate  and 
maintain.  The  majorify  of  fuel  uses  of 
listed  flammable  hydrocarbons  are  for 
comfort  heating,  space  heating,  or 
drying.  Typical  process  configurations 
involve  minimal  amounts  of  equipment 
(e.g..  fuel  storage  tanks,  transfer  piping, 
and  fuel  burners),  and  instrumentation 
and  process  controls  generally  are  few 
(perhaps  only  a  thermostat).  Complex  or 
exotic  equipment  is  generally  not 
present,  startups  and  shutdowns  are 
usually  easy  to  perform  (many 
homeowners  perform  similar  operations 
with  no  special  training),  and  operations 
are  often  fafrly  routine.  However,  since 
fuel  processes  related  to  fuel 
manufacturing  may  be  quite  complex. 
EPA  proposes  not  to  extend  the  fuel 
exemption  to  processes  associated  with 
the  manufacture  of  regulated  fuel 
substances. 

2.  Little  Manipulation  and  Handling 

EPA  believes  that  processes  involving 
little  hazardous  chemical  handling, 
manipulation,  and  transfer  are  generally 
less  prone  to  accidental  releases  than 
processes  which  involve  frequent 
handling,  manipulation,  and  transfer. 
Fuel-use  processes  typically  do  not 
involve  a  lot  of  manipulation  and 
handling  of  regulated  flammable 


substances.  In  most  heating  fuel 
processes,  fuel  storage  tanks  are  filled 
infrequently  (e.g.,  at  monthly  or  longer 
intervals).  Once  a  fuel  storage  tank  is 
filled,  fuel  substances  generally  do  not 
undergo  numerous  changes  of  state,  and 
processes  do  not  require  frequent 
valving,  piping  connections  and 
disconnections,  or  substance  transfers 
into  or  out  of  the  process.  And  as 
discussed  above,  fuel-use  process 
operations  are  typically  routine,  with 
few  start-ups  and  shut-downs.  Although 
today's  proposed  exemption  contains  no 
explicit  criterion  which  limits  the 
exemption  to  processes  involving  little 
manipulation  and  handling,  and 
therefore  the  exemption  could  be 
applied  to  sources  (i.e.,  fuel  retailers 
and  distributors)  which  may  not  have 
this  characteristic,  EPA  believes  that 
another  explicit  criterion  for  today's 
exemption  (i.e.,  67,000  pound  upper 
quantity  limit)  effectively  prevents  it 
from  being  applied  to  such  sources. 

3.  Regulated  Under  State  Law 

EPA  has  estimated  that  the  vast 
majority  of  fuel-use  processes  covered 
by  the  RMP  rule  consist  of  liquefied 
petroleum  gas  (principally  propane) 
processes.  To  a  lesser  extent,  covered 
fuel-use  processes  consist  of  liquefied  or 
gaseous  natural  gas  (methane)  processes. 
The  National  Fire  Protection 
Association  (NFPA)  has  developed 
consensus  standards  for  the  design, 
construction,  installation,  and  operation 
of  liquefied  petroleum  gas  and  liquefied 
natural  gas  systems  (i.e.,  NFPA  58  LP- 
Gas  Code,  NFPA  59  Standard  for  the 
Storage  and  Handling  of  Liquefied 
Petroleum  Gases  at  Utilify  Gas  Plants, 
and  NFPA  59A,  Standard  for  the 
Production,  Storage,  and  Handling  of 
Liquefied  Natural  Gas  (LNG)),  and  these 
standards  apply  to  most  fuel  processes 
covered  by  the  RMP  rule.  NFPA 
Standard  58,  the  standard  applicable  to 
most  propane  processes  covered  by  the 
RMP  rule,  has  been  incorporated  (or 
substantially  equivalent  requirements 
have  been  incorporated)  into  regulations 
in  all  50  U.S.  states.  Although  to  EPA's 
knowledge  no  existing  industry 
standard  or  state  regulation  duplicates 
all  of  the  hazard  assessment,  accident 
prevention,  emergency  response,  and 
information  submission  requirements  of 
the  RMP  rule,  these  standards  and 
regulations  do  contain  som6 
requirements  which  are  either  identical 
or  generally  consistent  with  certain 
RKdF  requirements.  EPA  therefore 
believes  that  implementation  of  safefy 
practices  required  by  these  NFPA 
standards  and  state  laws,  as  applicable, 
helps  to  reduce  the  likelihood  of 
accidental  releases  at  fuel-use  processes. 
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4.  Not  Near  or  Combined  With  Other 
Regiilated  Substances  or  Processes 

At  the  majority  of  soiirces  eligible  for 
the  proposed  fuel  exemption,  the 
process  where  the  listed  flammable 
substance  is  used  as  a  fuel  is  the  only 
covered  process  at  the  site  and  involves 
no  other  listed  substances.  It  thus 
cannot  be  impacted  by  any  other 
'  covered  process  in  a  way  that  could  lead 
to  an  accidental  release.  And  an 
accidental  release  involving  the  fuel 
process  would  not  cause  the  release  of 
another  hazardous  substance. 

However,  some  facilities  may  have 
multiple  processes  or  interconnected 
operations  that  use  other  listed 
flammable  or  toxic  substances  along 
with  a  listed  flammable  hydrocarbon 
used  as  fuel.  For  example,  a  process 
beater  that  uses  a  listed  flammable 
hydrocarbon  substance  as  fuel  in  a 
chemical  reaction  system  handling  other 
RMP  listed  substances  could  be 
adversely  affected  by  a  process  upset  or 
emergency,  leading  to  a  catastrophic 
fuel  release.  Conversely,  an  accident 
involving  the  fuel  could  lead  to  the 
secondary  release  of  another  substance, 
with  o^ite  effects  potentially  equal  to 
or  greater  than  those  resulting  from 
release  of  the  fuel  itself.  To  ensiu-e  that 
today's  proposed  exemption  is  not 
inappropriately  applied  to  processes 
where  other  regulated  substance 
processes  coidd  be  involved  in  an 
accidental  fuel  release,  EPA  proposes 
not  to  extend  the  fuel  exemption  to 
cases  where  the  process  containing  the 
listed  flammable  hydrocarbon  fuel 
contains  another  regulated  substance,  or 
is  interconnected  or  collocated  with 
another  RMP-covered  process. 

B.  Characteristics  of  Fuel  Use  That 
Reduce  the  Likelihood  of  Severe  Off  site 
Consequences 

Taken  together,  there  are  certain 
characteristics  of  the  listed  flammable 
hydrocarbons  when  used  as  a  fuel  that 
serve  to  reduce  the  likelihood  of  offsite 
consequences,  particularly  vapor  cloud 
explosions,  should  an  accidental  release 
of  the  fuel  occur.  Some  of  these 
characteristics  also  reduce  the 
magnitude  of  a  vapor  cloud  explosion, 
should  one  occur.  Specifically,  fuel-use 
processes  are  typically  in  a  less 
congested  environment,  involve  small 
quantities  of  regulated  substances,  and 
use  odorants  as  a  means  of  rapid  release 
detection. 

1.  Less  Congested  Environment 

EPA's  primary  concern  in  listing 
flammable  substances  was  the 
possibility  that  accidental  releases  of 
these  substances  could  result  in  vapor 


cloud  explosions.  As  noted  earlier, 
vapor  cloud  explosions  generate  blast 
overpressures  that  travel  much  further 
from  the  source  of  the  explosion  than 
the  radiant  heat  generated  by  a  large 
fire.  Other  types  of  flammable  substance 
accidents,  such  as  boiling  liquid 
expanding  vapor  explosions  (BLEVEs), 
can  also  result  in  severe  offsite 
consequences,  but  primarily  when  very 
large  quantities  are  involved.  A  vapor 
cloud  explosion  of  the  same  quantity 
involved  in  a  BLEVE  generates  a  fa^. 
greater  impact  distance  and  could 
potentially  affect  a  larger  nimiber  of 
people. 

While  vapor  cloud  explosions  are 
infrequent  events  in  general, 
.  experimental  studies  and  accident 
investigations  have  shown  that  the 
likelihood  and  force  of  a  vapor  cloud 
explosion  increase  dramatically  if 
flammable  vapor  is  released  into  a 
highly  congested  environment  (i.e., 
containing  numerous  obstacles,  parallel- 
plane  surfaces,  and  other  obstructions). 
The  presence  of  congestion  in  the 
volume  occupied  by  a  combusting  vapor 
cloud  creates  turbulence  in  the  vapor 
cloud,  and  turbulence  is  a  necessary 
condition  for  blast  overpressiire  to  be 
generated  in  a  combustkig  vapor  cloud 
(factors  other  than  physical  congestion 
can  also  result  in  blast-generative 
turbulence,  but  congestion  is  generally 
the  most  common  factor).  Furthermore, 
greater  turbulence  (which  can  be  caused 
by  more  and  denser  congestion)  can 
dramatically  increase  the  force  of  an 
explosion.  Vapor  clouds  that  ignite 
without  turbulence  generally  bum, 
resulting  in  a  flash  fire  or  fireball,  but 
do  not  explode. 

The  influence  of  congestion  in  the 
dynamics  of  vapor  cloud  explosions 
causes  certain  sources  to  be  more 
susceptible  to  vapor  cloud  explosions 
than  others.  Sources  such  as  petroleum 
refineries  are  often  highly  congested  and 
therefore  may  present  conditions 
conducive  to  a  vapor  cloud  explosion 
should  an  accidental  flammable  vapor 
release  occur.  Small  fuel-use  sources,  on 
the  other  hand,  are  generally  not  highly 
congested.  Consequently,  accidental 
releases  from  fuel-use  processes  are  not 
as  likely  to  result  in  vapor  cloud 
explosions.  Furthermore,  if  an 
accidental  release  at  a  fuel-use  source 
does  result  in  a  vapor  cloud  explosion, 
the  explosion  is  likely  to  be  less 
powerful  than  that  resulting  from  a 
similar  release  at  a  refinery  or 
petrochemical  plant. 

2.  Small  Quantities 

Studies  have  shown  that  small 
hydrocarbon  vapor  clouds,  even  if  they 
ignite,  are  not  likely  to  explode.  The 


probability  of  a  vapor  cloud  explosion 
increases  with  the  size  of  the  vapor 
cloud.  The  great  majority  of  fuel-use 
processes  contain  relatively  small 
quantities  of  regulated  fuels.  Typical 
fuel-use  situations  involve  500-  or  1000- 
gallon  propane  tanks,  either 
individually  or  in  multiple  tank 
configurations.  For  this  reason,  the 
potential  size  of  an  accidental  release 
from  a  fuel-use  process,  even  a  release 
consisting  of  the  entire  quantity  of  the 
process,  is  generally  likely  to  be 
relatively  small  in  relation  to  the 
amount  of  fuel  necessary  to  generate  a 
large  vapor  cloud. 

When  establishing  the  threshold 
quantity  for  listed  flammable 
substances,  EPA  was  aware  that  certain 
sources  were  more  susceptible  to  vapor 
cloud  explosions  than  others,  and  the 
Agency  therefore  used  conservative 
modeling  assiimptions  in  setting  that 
threshold.  These  assiunptions  were 
necessary  in  order  to  accommodate  the 
full  range  of  covered  sources,  including 
sources  such  as  petroleimi  refineries 
where  large  quantities  of  regulated 
flammable  substances  may  be  held  in 
enviroimients  and  under  conditions 
conducive  to  vapor  cloud  explosions. 
However,  EPA  believes,  for  reasons 
stated  above,  that  these  assumptions  are 
overly  conservative  for  most  fuel  use 
situations.  EPA  believes  that  a  fuel-use 
source  can  store  significanUy  more  than 
10,000  pounds  of  fuel  in  a  process 
without  the  threat  of  significant  offsite 
impacts  from  accidental  releeises. 

Historically,  flammable  substance 
accidents  with  significant  offsite 
impacts  have  involved  either  vapor 
cloud  explosions  at  refineries  and 
chemical  plants,  or  BLEVE's  at  sources 
storing  large  quantities  of  flammable 
substances.  In  terms  of  loss  of  life, 
perhaps  the  most  severe  flammable 
substance  accident  ever  at  a  stationary 
source  occurred  at  an  LP-gas  terminal  in 
Mexico  City  where  nearly  4  million 
gallons  of  liquefied  petroleum  gas  were 
stored.  The  accident  involved  die 
BLEVE  or  rupture  of  48  large  LP-gas 
storage  containers,  and  reportedly 
resulted  in  more  than  600  fatalities, 
most  of  whom  were  members  of  the 
offsite  public.  Other  accidents  with 
offsite  impacts  have  occurred  at  fuel 
distribution  sources  in  the  United  States 
and  other  countries  where  quantities  of 
fuel  much  smaller  than  the  quantity 
involved  in  the  Mexico  City  accident 
were  stored.  In  view  of  the  large  amoimt 
of  fuel  stored  at  fuel  distribution 
facilities,  as  well  as  the  frequent 
handling  and  transfer  involved  in  fuel 
distribution,  EPA  believes  that  these 
fSlcilities  generally  pose  a  significant 
risk  of  offsite  consequences. 
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EPA  proposes  to  establish  the  upper 
limit  for  the  fuel  exemption  at  67,000 
pounds,  which  is  approximately  the 
maximum  amount,  expressed  in 
pounds,  of  liquefied  petroleiun  gas 
normally  stored  in  a  standard  18,000 
gallon  propane  tank  (i.e.,  according  to 
NFPA  Standard  58,  an  18,000  gallon 
propane  tank  may  be  filled  to  a 
maximum  of  88%  of  nominal  water 
capacity  at  60°F).  This  proposed  upper 
limit  on  the  fuel  exemption 
acknowledges  the  fact  that  even  in 
environments  not  conducive  to  vapor 
cloud  explosions,  such  events  can  still 
occur  if  a  sufficient  quantity  of 
flammable  vapor  is  released. 

EPA  derived  this  nimiber  in  two 
steps.  First,  EPA  used  blast  modeling 
methods  to  determine  the  amount  of 
fuel  necessary  to  result  in  a  vapor  cloud 
explosion  that  could  cause  potentially 
lethal  effects  on  people  from  the 
indirect  effects  of  an  explosion  at  a 
distance  of  100  meters  from  the  source. 
In  performing  this  analysis,  EPA  used 
TNT-equivalent  and  multi-energy  blast 
modeling  approaches.  For  11^- 
equivalent  modeling,  EPA  evaluated 
values  for  blast  yield  factor  and  flash 
firaction  that  the  Agency  considers  to  be 
representative  of  typical  fuel-use 
situations.  EPA  evaluated  blast  )deld 
factors  ranging  from  one  to  three  percent 
and  determined  flash  fraction  on  the 
basis  of  actual  thermodjmamic  data.  The 
Agency  also  reviewed  case  studies 
relevant  to  the  proposed  exemption. 
Next,  since  the  majority  of  fuel-use 
processes  covered  under  the  RNff  rule 
contain  propane,  EPA  reviewed  the 
sizes  of  widely-used  propane  tanks,  and 
set  the  proposed  exemption  limit  to 
coincide  with  the  tank  size  which  best 
represented  the  range  of  quantities 
derived  using  blast  modeling. 
Additional  technical  backgroimd 
information  and  calculations  used  to 
derive  the  proposed  exemption  limit  are 
available  for  review  at  the  docket  for 
this  rulemaking  (see  ADDRESSES). 

EPA  believes  that  67,000  pounds 
represents  a  reasonable  upper  limit  for 
the  exemption,  and  believes  that  this 
limit  is  consistent  with  accident  history, 
which  indicates  that  flammable 
substance  accidents  with  the  most 
serious  offsite  impacts  generally  have 
occurred  at  sources  storing  large 
quantities  of  flammable  substances  for 
manufactxuing,  distribution  or  resale. 
The  67,000  pound  upper  quantity  limit 
should  also  distinguish  between  fuel 
users  and  distributors.  As  noted  earUer, 
fuel  distribution  involves  very  frequent 
transfer  and  handling  that  make 
accidental  releases  more  likely.  Based 
on  available  information,  EPA  believes 
that  a  67,000  poimd  upper  quantity 


limit  would  exclude  the  vast  majority  of 
fuel  distributors  from  eligibility  for  the 
proposed  exemption.  EPA  requests 
comment  on  this  approach,  the 
proposed  upper  quantity  limit  for  the 
exemption,  related  accident  data,  and 
whether  an  upper  limit  is  necessary.  Is 
relevant  accident  data  available  that  the 
Agency  may  not  have  considered? 
Should  EPA  consider  a  different  limit? 
If  so,  what  would  be  the  basis  for  that 
limit?  Should  EPA  express  the  upper 
limit  in  terms  of  tank  capacity  (i.e., 
18,000  gallons)  instead  of  quantity  in  a 
process  (i.e.,  67,000  pounds)? 
Commenters  are  encouraged  to  provide 
supporting  methodology  for  any  other 
limit  proposed,  as  well  as  accident  data 
if  available. 

3.  Fuels  Are  Odorized 

The  final  characteristic  of  flammable 
hydrocarbon  fuels  that  reduces  the 
likelihood  and/ or  magnitude  of  offsite 
consequences  resulting  from  accidental 
releases  is  the  fact  that  most  regulated 
flammable  fuel  substances  are  odorized. 
The  most  commonly  used  fuel 
substances  covered  by  the  RMP  rule, 
propane  and  methane,  have  no  natiu^ 
odor.  An  odorant  is  generally  added  to 
these  fuels  as  a  warning  agent  such  that 
the  gases  are  detectable,  by  a  distinct 
odor,  well  below  the  lower  limit  of 
flammability.  EPA  believes  that  the 
presence  of  the  odorant  increases  the 
likelihood  that  accidental  fuel  releases 
can  be  detected  and  stopped  or 
mitigated  before  the  release  generates 
sufficient  vapor  to  cause  a  vapor  cloud 
explosion  or  results  in  other  significant 
offsite  impacts.  Furthermore,  even  if  the 
release  itself  cannot  be  halted  or 
mitigated,  the  presence  of  the  warning 
odor  may  allow  the  public  to  evacuate 
to  a  safe  distance  from  a  fuel  release. 
EPA  recognizes  that  the  presence  of  a 
warning  odor,  by  itself,  is  not  effective 
in  every  circmnstance,  and  even  if  the 
odor  is  detected,  human  intervention  is 
often  still  required  to  stop  or  mitigate  an 
accidental  release.  Nevertheless,  EPA 
believes  that  accidental  releases  of 
odorized  fuels  are  often  likely  to  be  less 
severe,  either  in  terms  of  the  quantity 
released  or  its  consequences,  or  both, 
than  accidental  releases  of  non-odorized 
flammable  substances.  EPA  requests 
comment  on  this  issue  as  it  relates  to 
other  listed  flammable  hydrocarbon 
substances  used  as  fuel  that  are  not 
odorized. 

EPA  requests  comment  on  the 
preceding  characteristics  and  whether 
they  are  appropriate  as  the  bases  for 
today's  proposed  exemption. 


C.  Alternative  Approaches 

While  EPA  believes  that  today's 
proposed  exemption  would  effectively 
exempt  only  those  fuel  using  sources 
that  present  little  risk  to  the  offsite 
public,  the  Agency  requests  comment 
on  whether  alternative  approaches 
might  better  serve  this  piupose. 
Specifically,  EPA  requests  comment  on 
the  following  alternative  approaches: 

1.  Restrict  Exemption  to  Processes 
Where  Flammable  Substances  are  Used 
On-site  as  Fuel;  No  Upper  Quantity 
Limit  on  Exemption 

The  approach  proposed  today  is  based 
on  the  analysis  above,  which  indicates 
that  fuel-use  processes  pose  lower  risk 
'than  other  covered  processes,  so  long  as 
the  quantity  of  fuel  in  the  process  does 
not  exceed  67,000  pounds.  However,  for 
the  sake  of  administrative  simplicity, 
both  for  the  regulated  soiirces  and  the 
regulating  agency  (including  state 
implementing  agencies),  EPA  is  not 
proposing  to  include  fuel-use  as  an 
eligibility  criterion  for  the  exemption. 
EPA's  data  show  that  relatively  few 
sources  that  store  fuel  for  other  than  on- 
site  use  (e.g.  fuel  distributors  and 
retailers)  hold  quantities  of  67,000 
pounds  or  less  in  a  process.  And,  to  the 
extent  that  such  sources  exist,  they  are 
often  in  relatively  remote  locations, 
serving  as  small  depots  to  rural 
customers.  The  Agency  thus  believes 
that  a  fuel-use  criterion  is  probably 
unnecessary  to  assure  proper 
application  of  the  proposed  exemption. 

Nevertheless,  the  first  alternative  to 
today's  approach  would  restrict  the 
exemption  to  only  those  sources  where 
the  presence  of  the  fuel  is  only  for 
actual  on-site  consumption.  This 
alternative  is  virtually  identical  to  the 
fuel-use  exemption  provided  by  OSHA 
imder  29  CFR  part  1910,  Process  Safety 
Management  of  Highly  Hazardous 
Chemicals;  Explosives  and  Blasting 
Agents.  Under  the  OSHA  exemption 
(and  this  alternative  to  today's 
approach),  no  upper  quantity  limit 
restricts  its  applicability.  In 
consideration  of  the  aforementioned 
factors  which  differentiate  fuel  use  from 
other  flammable  substance  uses  (or 
other  factors  that  the  Agency  may  not 
have  considered),  EPA  requests 
comments  on  whether  or  not  this 
alternative  to  the  proposed  exemption 
better  accomplishes  its  stated  purpose 
(i.e.,  to  exempt  from  RMP  coverage 
numerous  small  fuel  users  and  better 
focus  accident  prevention  activities  on 
stationary  source  operations  that  present 
a  greater  risk  to  the  community). 
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2.  Restrict  Exemption  to  Processes 
Where  Flammable  Substances  Are 
Consumed  On-site  as  Fuel;  Retain 
Upper  Quantity  Limit  on  Exemption 

This  alternative  is  identical  to  the  first 
alternative,  but  retains  the  upper 
quantity  limit  on  applicability  for  the 
exemption.  This  would  ensure  that  the 
exemption  would  not  be  applied  at 
sources  that  conswne  very  large 
quantities  of  fuel  on-site.  As  previously 
indicated,  EPA  believes  that  even  in 
fuel-use  situations  that  are  less 
susceptible  to  vapor  cloud  explosions, 
such  events  can  still  ocoir  if  a  sufficient 
quantity  of  fuel  is  released.  In 
consideration  of  the  factors  which 
differentiate  fuel  use  from  other 
flammable  substance  uses,  EPA  requests 
comments  on  whether  or  not  this 
alternative  to  the  proposed  exemption 
better  accomplishes  its  stated  purpose. 

3.  Restrict  Exemption  to  Regulated 
Substances  in  Liquefied  Pe^leum  Gas 
and/or  Natural  Gas 

In  EPA's  view,  an  important 
justification  for  providing  a  fuel 
exemption  is  that  in  the  event  of  an 
accidental  release  of  a  small  quantity  of 
fuel  (less  than  67,000  pounds], 
significant  offsite  consequences  are  not 
likely.  In  deriving  the  proposed  67,000 
pound  upper  quantity  limit  for  the 
exemption,  EPA  incorporated  some 
modeling  assumptions  that  represent 
the  characteristics  of  propane,  the  most 
widely  used  listed  fuel  substance.  EPA 
believes  these  assiunptions  are  also 
reasonably  conservative  when  applied 
to  modeling  of  methane,  the  primary 
component  of  natural  gas.  However, 
other  listed  flammable  fuel  substances, 
such  as  acetylene  and  propylene,  have 
inherent  characteristics  for  which  these 
assumptions  may  be  unsuitable  (e.g., 
acetylene  is  much  more  reactive  than 
propane).  EPA  believes  that  such 
substances  are  generally  not  stored  for 
fuel  use  in  quantities  approaching 
67,000  pounds.  Therefore,  EPA  believes 
that  the  proposed  exemption  does  not, 
as  a  practical  matter,  present  any 
imintended  additional  risk  to  the  public 
from  such  substances.  However,  EPA 
requests  comment  on  whether  or  not  the 
proposed  exemption,  or  any  of  the 
proposed  alternatives,  should  apply 
only  to  regulated  substances  in  liquefied 
petroleum  gas  and  natiu^  gas,  the 
flammable  mixtiues  for  which  the 
exemption  is,  in  large  part,  specifically 
intended. 

D.  Other  Issues 

Comments  are  requested  on  the 
proposed  exemption  and  alternatives 
and  the  other  specific  issues  addressed 


(e.g.,  distinguishing  characteristics  of 
fuel-use,  methodology  for  determination 
of  upper  quantity  limit  for  the  proposed 
exemption,  whether  or  not  to  restrict  the 
exemption  to  certain  regulated  fuel 
substances,  etc.).  This  rulemaking  does 
not  otherwise  concern  the  listing  and 
threshold  quantities  of  flammable 
substances;  comments  received  on 
issues  outside  the  scope  of  today's 
proposal  will  not  be  considered.  EPA 
may  conduct  final  rulemaking  on  any  of 
today's  proposed  alternatives  without 
requesting  further  public  comment. 

m.  Summary  of  Proposed  Revisions  to 
the  Rule 

EPA  is  proposing  to  amend  subpart  F, 
§  68.115(b)  of  title  40  of  the  Code  of 
Federal  Regxilations  to  add  a  new 
paragraph  (6): 

(6)  Fuels.  Regulated  flammable 
hydrocarbon  substances  need  not  be 
considered  in  determining  whether 
more  than  a  threshold  quantity  is 
present  when  the  substance  is  intended 
for  use  as  a  fuel  and  does  not  exceed 
67,000  pounds  in  a  process  that  is  not 
manufacturing  the  fiiel,  does  not  contain 
greater  than  a  threshold  quantity  of 
another  regulated  substance,  and  is  not 
collocated  or  interconnected  to  another 
covered  process." 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because  it 
allows  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  proposed  and 
promiilgated  rules  and  their  preambles, 
the  contents  of  the  docket  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  official  record  for  this  rulemaking 
has  been  established  for  this  rulemaking 
under  Docket  No.  A-99-18,  and  is 
available  for  inspection  from  8:00  a.m. 
to  5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

B.  Public  Hearing  and  Written 
Comments 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
amendments  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  ff  a 
public  hearing  is  requested  and  held, 
the  EPA  will  ask  clarifying  questions 


during  the  oral  presentation  but  will  not 
respond  to  the  presentations  or 
comments.  Written  statements  and 
supporting  information  will  be 
considered  with  equivalent  weight  as 
any  oral  statement  and  supporting 
information  subsequently  presented  at  a 
pubUc  hearing,  if  held.  Persons  wishing 
to  present  oral  testimony  or  to  inquire 
as  to  whether  a  hearing  is  to  be  held 
should  contact  the  EPA  (see  FOR 
FURTHER  INFORMATION  CONTACT).  To 
provide  an  opportunity  for  all  who  may 
wish  to  speak,  oral  presentations  will  be 
limited  to  15  minutes  each. 

Any  member  of  the  public  may  file  a 
written  statement  on  or  before  July  12, 
1999.  Written  statements  should  be 
addressed  to  the  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES),  and  refer  to  Docket  No.  A- 
99-18.  A  verbatim  transcript  of  the 
hearing  and  written  statements  will  be 
placed  in  the  docket  and  be  available  for 
public  inspection  and  copying,  or 
mailed  upon  request,  at  the  Air  and 
Radiation  Docket  and  Information 
Center. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  [58 
Federal  Register  51 ,735  (October  4, 
1993)1  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

D.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
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government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  State,  local  and 
tribtd  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  This  rule  change  does  not 
impose  any  enforceable  duties  on  these 
entities.  This  action  proposes  changes 
that  will  exempt  from  part  68 
requirements  certain  small  fuel  users, 
which  may  include  some  sources  that 
are  owned  and  operated  by  State,  local 
or  tribal  governments.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

E.  Executive  Order  13045 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
enviroimiental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  diildren. 


F.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  i&  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments. 

If  EPA  complies  by  consulting. 
Executive  Order  13084  requires  EPA  to 
pirovide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  thefr  communities." 

Today's  rule  does  not  significantiy  or 
imiquely  affect  the  conununities  of 
Indian  tribal  governments.  This  action 
proposes  changes  that  will  exempt 
certain  small  fuel  users,  which  may 
include  communities  of  Indian  tribal 
governments,  from  part  68 
requirements.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

G.  Regulatory  Flexibility 

EPA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  nde  proposes  changes  that 
will  exempt  many  small  fuel  users  from 
part  68  requirements. 

H.  Paperwork  Reduction 

The  information  collection 
requirements  in  this  rule  vdll  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1656.07)  and 
a  copy  may  be  obtained  bom  Sandy 
Farmer  by  mail  at  OPPE  Regulatory 
Information  Division;  U.S. 
Envirorunental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460,  by  email  at 
farmer.sandy€)epamail.epa.gov,  or  by 


calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/wvkTw.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  (ICR)  contained 
for  the  RMP  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act.  44    . 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2050-0144.  Under 
the  current  approved  ICR  No.  1656.05, 
EPA  estimated  the  regulated  universe  as 
69,485  sources  with  an  annualized 
burden  of  1.2  million  hours.  This 
revision  of  the  rule  reduces  reporting 
burden  on  small  fuel  users  (hotels, 
restaurants,  farms,  etc.),  thereby 
reducing  the  regulated  universe 
estimated  by  EPA  in  the  approved  ICR 
No.  1656.05. 

EPA  originally  estimated  that  12.500 
propane  retailers,  16,100  propane  users, 
(see  Economic  Analysis  in  support  of 
Final  Rule,  June  1996,  available  at  EPA's 
Air  Docket,  Docket  A-91-73)  and  about 
5,300  farms  (see  ICR  No.  1656.05)  would 
be  subject  to  part  68  requirements 
because  they  handled  more  than  10,000 
pounds  of  propane.  EPA  reviewed  data 
from  a  number  of  states  and  determined 
that  only  New  Jersey  had  sufficient  data 
that  provided  detailed  information  on 
propane  retailer  and  users  (including 
farms)  and  the  quantity  held.  Using 
these  data,  EPA  estimates  that,  under 
the  67,000  pound  threshold  in  this 
proposed  rule,  the  number  of  propane 
retailers  would  decrease  by  10  percent 
to  11,250,  and  the  number  of  users 
would  decrease  by  83  percent,  to  2,700. 
EPA  estimated  the  percentage  of  farms 
exempted  under  the  67,000  pound 
threshold  by  averaging  data  from  New 
Jersey  and  North  Carolina  (data  from 
North  Carolina  was  used  to  estimate 
number  of  forms  in  the  current 
approved  ICR  No.  1656.05).  The  farms 
would  decrease  by  85  percent,  to  780. 
Overall,  the  imiverse  of  regulated 
sources  imder  the  proposed  rule  is  now 
estimated  to  decrease  from  69,485  to 
50,300. 

The  public  reporting  burden  will 
depend  on  the  regulatory  program  tier 
into  which  sources  are  categorized.  The 
public  reporting  burden  for  rule 
familiarization  is  estimated  to  range 
between  12  to  35  hours  per  source.  The 
public  reporting  burden  to  prepare  and 
submit  a  new  RMP  is  estimated  to  take 
6.0  hours  for  retailers  to  10.0  hours  for 
non-chemical  manufacturers.  RMP 
revisions  are  estimated  to  require  3.0 
hours  for  wholesalers  to  8.6  hours  for 
chemical  manufacturers.  The  public 
record  keeping  burden  to  maintain  on- 
site  doomientation  is  estimated  to  range 
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from  2.8  hours  for  retailers  to  279  hours 
for  chemical  manufacturers.  The  public 
reporting  burden  for  CBI  claims  is 
estimated  to  be  9.5  hours  for  certain 
chemical  manufacturing  soiut:es.  In  this 
action,  EPA  is  not  providing  an 
exemption  to  sources  that  manufacture 
any  of  the  flammable  fuels,  therefore, 
the  original  estimate  for  the  CBI  burden 
will  not  be  changed  with  this  rule.  The 
public  reporting  burden  for  individuals 
niing  petitions  to  amend  the  list  of 
regulated  substances  is  estimated  to  be 
138  hours. 

EPA  estimates  (ICR  no.  1656.07]  that 
the  total  annual  public  reporting  burden 
to  become  familiar  with  the  rule, 
complete  and  submit  (or  revise)  the  risk 
management  plan,  maintain  on-site 
documentation,  substantiate  claims  for 
confidential  business  information,  and 
prepare  and  submit  petitions  to  amend 
the  list  of  reg\ilated  substances  is 
estimated  to  be  about  1.1  million  annual 
biuden  hours  for  the  remaining  50,300 
sources  subject  to  part  68  under  the 
proposed  rule. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 


N.W.,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  May  28, 
1999,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  June  28, 1999.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  govenmients,  in  the  aggregate,  or 
the  private  sector  in  any  one  year,  rather 
it  reduces  burden  for  certain  small  fuel 


users.  Today's  action  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Act. 
EPA  has  detennined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  govenmients.  This  rule  proposes 
changes  to  exempt  certain  small  fuel 
users  which  may  include  small 
governments. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  techniral 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

List  of  Sul^cts  in  40  CFR  Part  68 

Environmental  protection.  Chemicals, 
Chemical  accident  prevention.  Clean 
Air  Act,  Extremely  hazardous 
substances.  Intergovernmental  relations. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  21, 1999 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I, 
Subchapter  C,  part  68  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  68— CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 
[AMENDED] 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  741 2(r),  7601.  7661- 
7661f. 

2.  §  68.115  is  amended  by  adding  a 
new  paragraph  (b)(6)  to  read  as  follows: 

§  68.1 1 5    Threshold  determination. 


*  *  *  *  * 


(b) 

(6)  Fuels.  Regulated  flammable 
hydrocarbon  substances  need  not  be 
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considered  in  determining  whether 
more  than  a  threshold  quantity  is 
present  when  the  substance  is  intended 
for  use  as  a  hiel  and  does  not  exceed 
67,000  pounds  in  a  process  that  is  not 
manufacturing  the  fuel,  does  not  contain 
greater  than  a  threshold  quantity  of 
another  regulated  substance,  and  is  not 
collocated  or  interconnected  to  another 
covered  process. 


[FR  Doc.  99-13540  Filed  5-27-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC57 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
William  D.  Ford  Federal  Direct  Loan 
(Direct  L-oan)  Program  regulations,  34 
CFR  Part  685.  This  amendment  deletes 
Appendix  A  of  these  regulations  and 
cross-references  to  Appendix  A  within 
Part  685.  Futiue  updates  to  the 
information  in  Appendix  A  of  34  CFR 
Part  685  will  be  published  in  the 
Federal  Register  as  an  annual  notice. 
EFFECTIVE  DATE:  These  regulations  take 
effect  July  1,1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Watson,  U.S.  Department  of 
Education,  Room  3045,  ROB-3,  400 
Maryland  Avenue,  SW,  Washington,  DC 
20202-5400.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The  Direct 
Loan  regulations  (34  CFR  Part  685)  are 
amended  to  delete  Appendix  A  "Income 
Contingent  Repayment,"  and  to  delete 
aU  references  to  Appendix  A.  All 
references  to  Appendix  A  are  ciurently 
in  §  685.209,  which  implements 
provisions  of  the  income  contingent 
repayment  (ICR)  plan.  The  calculation 
of  monthly  payments  under  the  ICR 
plan  utilizes  a  factor  that  varies  with  the 
amount  of  the  borrower's  income.  This 
number  is  called  the  income  percentage 
factor  and  is  affected  by  annual  changes 
in  the  Consiuner  Price  Index  (CPI). 
Appendix  A  contains  a  table  of  the 
income  percentage  factors;  therefore, 
Appendix  A  must  be  revised  annually  to 
reflect  the  updated  income  percentage 
factors. 

In  addition  to  the  income  percentage 
factors.  Appendix  A  provides 
supplementary  charts  and  information 
illustrating  how  the  ICR  payments  are 
calculated.  Specifically,  it  includes  case 
examples  of  the  calculation  of  a 
borrower's  monthly  pa3rment  based  on 
individual  borrower  information,  a 


constant  multiplier  chart  that  shows 
various  interest  rates  factors,  and  a  chart 
of  sample  first-year  monthly  repayment 
amounts  for  borrowers  at  various 
income  and  debt  levels.  Because  these 
charts  use  data  derived  from  the  income 
percentage  factors,  the  charts,  and 
therefore  Appendix  A,  must  be  revised 
annually. 

Appendices  included  with  regulations 
may  only  be  revised  by  amending  the 
regulations.  Since  1996,  the 
amendments  to  Appendix  A  have  been 
published  annually  as  final  rules. 

The  regulations  for  implementing  the 
ICR  plan  are  in  §  685.209.  The 
information  in  Appendix  A  merely  gives 
the  data  necessary  to  calculate  a 
monthly  ICR  payment  and  provides 
examples  illustrating  the  requirements 
prescribed  in  §  685.209.  Therefore,  the 
Secretary  has  concluded  that  the 
information  contained  in  Appendix  A 
need  not  be  included  in  the  Code  of 
Federal  Regulations.  Consequently,  the 
Secretary  has  decided  to  delete 
Appendix  A  and  all  references  to  it  in 
the  Direct  Loan  Program  regulations. 
Begiiming  in  1999,  the  Secretary  will 
publish  the  income  percentage  factors, 
case  examples  of  calculations,  a 
constant  multiplier  chart,  and  sample 
first  year  monthly  repajrment  tables  for 
various  income  and  debt  levels  in  an 
annual  notice  in  the  Federal  Register. 

This  change  to  the  regidations  does 
not  have  a  substantive  effect  on  the 
Direct  Loan  Program  regulations;  it 
simply  provides  interested  parties  with 
updates  of  ICR  plan  information  in  an 
annual  notice,  rather  than  in  the  Code 
of  Federal  Regulations.  Because 
publication  of  a  notice  is  not  as  complex 
a  process  as  publishing  amendments  to 
the  Direct  Loan  Program  regulations, 
this  change  ensures  that  annual  updates 
will  be  provided  to  the  public  in  a  more 
timely  and  cost-effective  manner. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  it  is  the  practice  for  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  changes  in 
this  dociunent  do  not  establish  any  new 
substantive  rules.  The  regulatory 
changes  in  this  document  are 
procedural  amendments  only. 
Therefore,  the  Secretary  has  determined 
that  publication  of  a  notice  of  proposed 
rulemaking  is  imnecessary  and  contrary 
to  the  public  interest  under  5  U.S.C. 
553(b)(B)  and  is  also  exempt  imder  5 
U.S.C.  553(b)(A).  For  the  same  reasons, 
the  Secretary  has  determined,  under 
section  492(b)(2)  of  the  Higher 
Education  Act  of  1965,  as  amended,  that 


these  regulations  should  not  be  subject 
to  negotiated  rulemaking. 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
regulations  provide  illustrative 
information  about  repaying  Direct  Loans 
and  vdll  not  affect  institutions 
participating  in  the  Direct  Loan 
Program.  The  Regulatory  Flexibility  Act 
does  not  include  individuals  in  its 
definition  of  "small  entities."  Thus,  the 
changes  will  not  have  a  significant 
economic  impact  on  any  small  entities 
under  the  Regulatory  Flexibility  Act. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Doamient  Format  (PDF)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO. 
Access  at: 

http://www.access.gpo.gov/nara/index.htnil 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procediu«.  Colleges  and  universities, 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 
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(Catalog  of  Federal  Domestic  Assistance 
Number  84.268  William  D.  Ford  Federal 
Direct  Loan  Program) 

Dated:  May  24, 1999. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  part  685  of  title 
34  of  the  Code  of  Federal  Regiilations  as 
follows: 

PART  685— WILLIAM  0.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 


Authoritjr:  20  U.S.C.  1087a  et  seq.,  imless 
otherwise  noted. 

Appendix  A  to  part  685 — [Removed] 

2.  Appendix  A  to  part  685  is  removed. 

§685.209    [AmendecQ 

3.  In  §685.209,  paragraph  (a)(2)(i)  is 
amended  by  removing  "appendix  A  to 
this  part"  and  adding,  in  its  place,  "a 
notice  published  annually  by  the 
Secretary  in  the  Federal  Register"; 
paragraph  (a)(4)  is  amended  by 
removing  "Appendix  A",  and  adding,  in 
its  place,  "the  annual  notice  published 


by  the  Secretary";  paragraph  (a)(5)  is 
amended  by  removing  "appendix  A" 
and  adding,  in  its  place,  "the  annual 
notice  published  by  the  Secretary";  and 
paragraph  (a)(9)  is  amended  by 
removing  "appendix  A  to  this  part",  and 
adding,  in  its  place,  "the  annual  notice 
published  by  the  Secretary". 

[FR  Doc.  99-13583  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Chapter  XXV 
RIN  1210-AA75 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
45  CFR  Subtnie  A 

RIN  0938-AJ44 

Coverage  for  Breast  Reconstruction 
and  Related  Services  After  a 
Mastectomy 

AGENOES:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor; 
and  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services. 
ACTION:  Solicitation  of  comments. 

SUMMARY:  This  document  is  a  request  for 
information  regarding  issues  under  the 
Women's  Health  and  Cancer  Rights  Act 
of  1998  (WHCRA).  The  Department  of 
Labor  and  the  Department  of  Health  and 
Human  Services  (collectively,  the 
Departments)  have  received  numerous 
inquiries  from  the  public  on  a  nimiber 
of  issues  arising  under  WHCRA.  Further 
comments  from  the  public  are  welcome. 
DATES:  Conmients  should  be  submitted 
on  or  before  June  28, 1999. 
ADDRESSES:  Written  comments  should 
be  submitted  with  a  signed  original  and 
2  copies  to  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  at  the 
address  specified  below.  PWBA  will 
provide  copies  to  the  Department  of 
Health  and  Human  Services  for  its 
consideration.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Comments 
should  be  sent  to:  Health  Care  Task 
Force,  Pension  and  Welfare  Benefits 
Administration,  Room  N-5677,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210, 
Attn:  WHCRA  Solicitation  of 
Comments.  Written  comments  may  also 
be  sent  by  Internet  to  the  following 
address:  whcra- 
comments@pwba.dol.gov. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Public  Disclosure  Room, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210,  on 
Monday  through  Friday  of  each  week 
bom  8:30  a.m.  to  4:30  p.m.  Comments 
received  timely  will  also  be  available  for 


public  inspection  approximately  3 
weeks  after  the  end  of  the  comment 
period,  in  Room  443-G  of  the 
Department  of  Health  and  Human 
Services  offices  at  200  Independence 
Avenue,  SW,  Washington,  DC,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (phone  (202) 
690-7890). 

FOR  FURTHER  INFORMATION  CONTACT:  Mila 
Kofman,  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration,  at 
202-219-8671  (not  a  toll-free  number); 
or  Suzanne  Long,  Health  Care  Financing 
Administration,  at  410-786-1565  (pot  a 
toll-free  number)  for  inquiries  regarding 
WHCRA. 

Customer  service  information.  To 
assist  consumers  and  the  regulated 
community,  the  Departments  have 
issued  questions  and  answers 
concerning  the  Women's  Health  and 
Cancer  Rights  Act.  Individuals 
interested  in  obtaining  a  copy  of  the 
Department  of  Labor's  publication  may 
call  a  toll  free  number,  800-998-7542, 
or  access  the  publication  on-line  at 
www.dol.gov/dol/pwba,  the  Department 
of  Labor's  website.  Questions  and 
answers  pertaining  to  WHCRA  are  also 
available  on-line  at  www.hcfa.gov/ 
hipaa,  HCFA's  website. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Women's  Health  and  Cancer 
Rights  Act  of  1998  (WHCRA)  was 
enacted  on  October  21, 1998  (Pub.  L. 
105-277).  WHCRA  amended  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  (ERISA)  and 
the  Public  Health  Service  Act  (PHS  Act) 
to  provide  protection  for  patients  who 
elect  breast  reconstruction  in 
connection  with  a  mastectomy.  WHCRA 
applies  to  both  employment-based 
health  coverage  (group  coverage)  and 
individual  (non-employment  based) 
health  insurance.  WHCRA  amended 
ERISA  and  the  PHS  Act  by  adding  new 
requirements  to  Part  7  of  Subtitle  B  of 
Tide  I  of  ERISA  and  to  Title  XXVH  of 
the  PHS  Act.  Part  7  and  Title  XXVH 
(health  insurance  reform  provisions) 
were  previously  added  to  ERISA  and  the 
PHS  Act  by  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996  (HIPAA).  While  those  HIPAA 
provisions  amended  &e  Internal 
Revenue  Code  (Code)  as  well,  WHCRA 
did  not  amend  the  Code. 

WHCRA  is  intended  to  provide  new 
protections  for  mastectomy  patients. 
Group  health  plans  and  health 
insurance  issuers,  e.g.,  insurance 
companies  or  health  maintenance 


organizations  (HMOs),'  offering  medical 
and  surgical  benefits  for  a  mastectomy 
are  subject  to  WHCRA. 

Under  WHCRA,  group  health  plans 
and  health  insiuance  issuers  must 
provide  coverage  for  reconstructive 
surgery  if  an  individual  who  is  receiving 
benefits  in  connection  with  a 
mastectomy  elects  breast  reconstruction. 
WHCRA  requires  group  health  plans 
and  health  insiirance  issuers  to  provide 
coverage  for — 

•  Reconstruction  of  the  breast  on 
which  the  mastectomy  has  been 
performed; 

•  Siugery  and  reconstruction  of  the 
other  breast  to  produce  a  symmetrical 
appearance;  and 

•  Prostheses  and  physical 
complications  at  all  stages  of  a 
mastectomy,  including  lymphedemas. 
WHCRA  requires  coverage  to  be 
provided  in  a  manner  determined  in 
consultation  with  the  attending 
physician  and  the  patient. 

WHCRA's  reqiiirements  apply  only  to 
group  health  plans  and  health  insurance 
issuers  that  provide  coverage  for  a 
mastectomy.  However,  WHCRA  does 
not  require  such  entities  to  provide 
coverage  for  aunastectomy.  WHCRA  also 
does  not  prohibit  group  health  plans 
and  health  insurance  issuers  from 
imposing  deductibles  or  coinsurance 
requirements  for  health  benefits  relating 
to  reconstructive  surgery  in  connection 
with  a  mastectomy  as  long  as  such 
requirements  are  consistent  with  those 
established  for  other  benefits  imder  the 
plan  or  coverage.  Additionally,  WHCRA 
does  not  require  mastectomy  patients  to 
undergo  reconstructive  siugery. 

WHCRA  also  prohibits  certain 
compensation  arrangements. 
Specifically,  WHCRA  prohibits  group 
health  plans  and  health  insurance 
issuers  from  providing  incentives 
(monetary  or  otherwise)  to  an  attending 
provider  to  induce  such  provider  to 
provide  care  to  an  individual  in  a 
manner  inconsistent  with  the  law. 


'  WHCRA  was  added  to  the  existing  health 
insurance  reform  provisions  in  Part  7  of  Title  I  of 
ERISA  and  Title  XXVn  of  the  PHS  Act  and  is 
subject  to  the  definitions  in  Part  7  and  Title  XXVU. 
The  term  group  health  plan  is  defined  in  29  CFR 
2590.701-2  (1997)  and  45  CFR  144.103  (1997) 
("*  *  *  an  employee  welfare  benefit  plan  *  *   *  to 
the  extent  that  the  plan  provides  medical  care 

*  *  *  to  employees  or  their  dependents  *   *  * 
directly  or  through  insurance,  reimbursement,  or 
otherwise.").  The  term  health  insurance  issuer  is 
dafined  in  29  CFR  2590.701-2  (1997)  and  45  CFR 
144.103  (1997)  ("*  *   *  an  insurance  company, 
insurance  service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to  be  licensed 
to  engage  in  the  business  of  insurance  in  a  State  and 
that  is  subject  to  State  law  that  regulates  insurance 

*  *  *").  These  terms  also  apply  to  the  Newborns' 
and  Mothers'  Health  Protection  Act  and  the  Mental 
Health  Parity  Act  and  the  regulations  implementing 
these  laws. 
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WHCRA  also  prohibits  group  health 
plans  and  health  insurance  issuers  from 
penalizing  or  otherwise  reducing  or 
limiting  the  reimbursement  of  an 
attending  provider  because  such 
provider  provided  care  to  an  individual 
in  accordance  vtrith  the  law. 
Additionally,  WHCRA  prohibits  group 
health  plans  and  health  insurance 
issuers  from  denying  a  patient  eligibility 
or  continued  eligibility  to'enroU  or 
renew  coverage  imder  the  terms  of  the 
plan  or  policy  solely  to  avoid  the 
requirements  of  WHCRA.  WHCRA 
further  requires  group  health  plans  and 
health  insurance  issuers  to  notify 
participants,  and  in  the  individual 
market,  policyholders,  of  their  rights 
imder  the  law  upon  enrollment  and 
annually  thereafter. 

The  requirements  imder  WHCRA 
apply  to  group  health  plans  and  health 
insiu^nce  issuers  offering  coverage  in 
coimection  with  such  plans,  for  plan 
years  begiiming  on  or  after  October  21, 
1998  (the  date  of  enactment  of  WHCRA). 
For  health  insurance  issuers  in  the 
individual  market,  the  requirements 
apply  with  respect  to  health  insurance 
coverage  offered,  sold,  issued,  renewed, 
in  effegt,  or  operated  in  the  individual 
market  on  or  after  October  21, 1998. 
Accordingly,  the  Departments  are 
working  actively  to  develop  and 
promulgate  regulations  implementing 
WHCRA. 

Economic  Analysis/Paperwork 
Reduction  Act  InformationyRegulatory 
Flexibility  Act  Information 

Executive  Order  12866  requires  that 
the  Departments  assess  the  costs  and 
benefits  of  a  significant  rule  making 
action  and  the  alternatives  considered, 
using  the  guidance  provided  by  the 
Office  of  Management  and  Budget. 
These  costs  and  benefits  are  not  limited 
to  the  Federal  government,  but  pertain 
to  the  affected  public  as  a  whole.  Under 
Executive  Order  12866,  the  Departments 
must  also  determine  whether 
implementation  of  WHCRA  will  be 
economically  significant.  A  rule  that  has 
an  annual  effect  on  the  economy  of  $100 
million  or  more  is  considered 
economically  significant. 

In  addition,  the  Regulatory  Flexibility 
Act  may  require  the  Departments  to 
prepare  an  analysis  of  the  economic 
impact  on  small  entities  of  proposed 
rules  and  regulatory  alternatives.  An 
analysis  imder  the  Regulatory 
Flexibility  Act  must  generally  include, 
among  other  things,  an  estimate  of  the 
number  of  small  entities  subject  to  the 
regulations  (for  this  purpose,  plans, 
employers,  and  issuers  and,  in  some 
contexts  small  governmental  entities), 
the  expense  of  the  reporting  and  other 


compliance  requirements  (including  the 
expense  of  using  professional  expertise), 
and  a  description  of  any  significant 
regulatory  alternatives  considered  that 
would  accomplish  the  stated  objectives 
of  the  statute  and  minimize  the  impact 
on  small  entities.  The  Departments  seek 
additional  information  from  small 
entities  regarding  any  special  problems 
they  might  encounter  in  implementing 
the  requirements  of  WHCRA  and  any 
regulatory  guidance  that  might 
minimize  those  problems. 

The  Paperwork  Reduction  Act 
requires  that  the  Departments  estimate 
how  many  "respondents"  will  be 
required  to  comply  with  any  "collection 
of  information"  aspects  of  the 
regulations  and  how  much  time  and 
cost  will  be  incurred  as  a  result.  A 
collection  of  information  includes 
record-keeping,  reporting  to 
governmental  agencies,  and  third-party 
disclosures. 

The  Departments  are  requesting 
comments  that  may  contribute  to  the 
analyses  that  vnll  be  performed  under 
these  requirements. 

Comments 

Comments  have  been  received  from 
the  public  on  a  number  of  issues  arising 
under  WHCRA.  These  comments 
include  questions  about  the  notice 
requirements  under  WHCRA.  More 
specifically,  the  Departments  have  been 
asked  what  information  must  be 
included  in  the  annual  notice  and  the 
enrollment  notice  required  by  WHCRA. 
To  assist  the  regulated  community  and 
individuals,  the  Departments  are 
considering  whether  to  include  in  the 
regulation  a  model  notice  which  will 
describe  the  information  that  must  be 
included  in  these  notices.  The  model 
notice  would  include  information  on 
the  benefits  required  by  WHCRA  and 
permitted  deductibles  and  coinsurance 
limitations.  Comments  are  invited  on 
whether  a  model  notice  would  be 
helpful. 

In  addition  to  the  questions  relating  to 
the  notice  requirements,  the 
Departments  have  received  questions 
regarding  the  timing  of  the  requirements 
under  WHCRA.  For  example,  the 
Departments  have  received  questions  on 
whether,  to  what  extent,  and  how 
WHCRA  applies  if  an  individual  had  a 
mastectomy,  but  not  breast 
reconstruction,  before  changing  health 
plans  or  coverage.  Similarly,  questions 
have  been  raised  about  whether  there  is 
a  specific  time  period  following  a 
mastectomy  after  which  WHCRA 
requirements  no  longer  apply. 
Additional  comments  are  welcome. 

The  Departments  have  also  received 
questions  concerning  how  WHCRA 


would  interact  with  State  law.  Under 
WHCRA,  State  law  protections  continue 
to  apply  to  certain  health  coverage  if  the 
State  law  in  effect  on  October  21, 1998 
(date  of  enactment  of  WHCRA) 
"requires  coverage  of  at  least  the 
coverage  of  reconstructive  breast  surgery 
otherwise  required"  by  the  federal 
requirements  under  WHCRA.  The 
Departments  have  been  asked  which 
State  laws  would  continue  to  apply. 
Additional  questions  are  invited,  and  in 
particular,  the  Departments  are 
interested  in  comments  from  State 
regulators  on  the  scope  of  specific  State 
laws. 

The  Departments  welcome  any  and  all 
comments  related  to  WHCRA.  However, 
the  Departments  are  particularly 
interested  in  receiving  comments  on  the 
aforementioned  questions  and  those 
related  to  the  following  specific  topics. 
While  the  information  supplied  by  the 
public  related  to  these  specific  topics 
will  be  used  to  formulate  overall  poUcy, 
it  will  also  be  used  for  analyses  under 
Executive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act. 

Specific  areas  with  respect  to  the 
Departments'  responsibilities  and 
analysis  under  Executive  Order  12866, 
Paperwork  Reduction  Act,  and 
Regulatory  Flexibility  Act  in  which  the 
Departments  are  interested  include: 

1(a).  Prior  to  WHCRA's  enactment, 
what  proportion  of  group  health  plans 
and/or  health  insurance  issuers  had 
excluded,  restricted,  or  Umited  coverage 
of  reconstructive  surgery  following 
mastectomies? 

1(b).  What  specific  exclusions, 
restrictions,  or  limits  applied? 

1(c).  Did  patient  cost  sharing  for  such 
surgery  differ  from  that  for  other 
covered  benefits? 

1(d).  Did  coverage  for  such  surgeries 
vary  depending  on  whether  they  were 
performed  immediately  following 
mastectomies  or  later  as  a  separate 
procedure? 

2.  How  did  group  health  plans  and 
health  insurance  issuers  covering  such 
surgery  compensate  providers  for  their 
related  services? 

3.  Were  small  group  health  plans 
more  or  less  likely  than  large  group 
health  plans  to  exclude,  restrict,  or  limit 
coverage  for  such  surgery? 

4(a).  Among  group  health  plans  and 
health  insurance  issuers  covering  such 
surgery  at  a  level  consistent  with 
WHCRA,  what  was  the  incidence  and 
cost  of  such  surgery? 

4(b).  Do  group  health  plans  and  health 
insurance  issuers  currently  notify 
participants  and  beneficiaries  of  'heir 
coverage  consistent  with  WHCRA's 
notification  requirements? 
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5(a).  Among  group  health  plans  and 
health  insurance  issuers  that  must 
increase  coverage  of  such  surgery  to 
comply  with  WHCRA,  what  are  the 
anticipated  claims  or  premiimi  cost 
associated  with  that  increase? 

5(b).  What  is  the  anticipated 
administrative  cost  to  amend  plan 
documents  and/or  insurance  contracts? 

5(c).  Will  some  group  health  plans 
and  health  insurance  issuers  make  other 
amendments  to  offset  WHCRA's  cost? 

5(d).  Will  plans'  costs  and  responses 
vary  with  plans'  size? 

6.    Does  the  extent  and  nature  of 
coverage  for  such  surgery  affect  the 


likelihood  that  patients  will  elect  it  and/ 
or  the  timing  of  such  surgery? 

7.    What  are  the  benefits  of  coverage 
for  reconstructive  surgery  following 
mastectomy? 

The  piupose  of  this  announcement  is 
to  advise  the  public  that  further 
comments  and  suggestions  concerning 
any  area  or  issue  pertinent  to  the 
assessment  and  development  of 
regulatory  guidance  regarding  WHCRA 
are  welcome. 

All  submitted  conunents  will  be  made 
part  of  the  official  record  and  will  be 
available  for  public  inspection. 


Signed  at  Washington,  DC  this  17th  day  of 
March  1999. 
Richard  M.  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor. 

Signed  at  Washington,  DC  this  22nd  day  of 
March  1999. 

Nancy>Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration,  Department  of  Health  and 
Human  Services. 

[FR  Doc.  99-13625  Filed  5-27-99;  8:45  am] 
BIUJNG  CODE  4S10-2»-P;  4120-01-P 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priority  for  Fiscal  Year 
1999  for  a  Disability  and  Rehabilitation 
Research  Project 


agency:  Department  of  Education. 
SUMMARY:  The  Secretary  announces  a 
final  funding  priority  for  a  Disability 
and  Rehabilitation  Research  Project 
(DRRP)  by  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  year  1999.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  This  priority  is  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  Jime  28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  600  Maryland  Avenue,  SW., 
Room  3418,  Switzer  Building, 
Washington.  DC.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742.  Internet: 

Donna Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Waiver  of  Rulemaldng 

Pursuant  to  section  437(d)(1)  of  the 
General  Education  Provisions  Act,  the 
Secretary  has  determined  that  this 
priority  is  exempt  fit)m  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Section  437(d)(1)  exempts  bom 
rulemaking  the  first  grant  competition 
under  a  new  or  substantially  revised 
program  authority.  This  is  NIDRR's  first 
grant  competition  under  Section 
21(b)(2)(A)  since  that  Section  was 
amended  by  the  Rehabilitation  Act 
Amendments  of  1998. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  final  priority  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  a 
DRRP  on  Building  Research  Capacity. 
There  is  a  reference  in  the  proposed 
priority  to  NIDRR's  Long-Range  Plan 
(LRP).  The  LRP  can  be  accessed  on  the 
Worid  Wide  Web  at:  http:// 
www.ed.gov/legislation/FedRegister/ 
announcements/1998-4/102698a.html. 

This  final  priority  supports  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 


skills  necessary  tcr  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  the  publication  of  the 
notice  of  final  priority. 

Disability  and  Rehabilitation  Research 
Projects 

Authority  for  Disability  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  contained  in  section  204(a) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(a)).  DRRPs 
carry  out  one  or  more  of  the  following 
types  of  activities,  as  specified  in  34 
CFR  350.13-350.19:  research, 
development,  demonstration,  training, 
dissemination,  utilization,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
emplojrment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
DRRPs  improve  the  effectiveness  of 
services  authorized  imder  the 
Rehabilitation  Act  of  1973,  as  amended. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  priority. 

Priority:  Building  Research  Capacity 

Introduction 

The  Rehabilitation  Act  Amendments 
of  1998  modified  Section  21, 
Traditionally  Underserved  Populations. 
Section  21  is  based  on  Congressional 
findings  that  the  demographic  profile  of 
the  United  States  is  changing  to  include 
higher  proportions  of  individuals  from 
racial  and  ethnic  minorities  and  that  the 
prevalence  of  disability  is 
disproportionately  high  among  racial 
and  ethnic  minorities.  At  the  same  time, 
there  have  been  documented  patterns  of 
inequitable  treatment  for  minorities  in 
the  vocational  rehabilitation  process; 
and  there  is  a  need  to  have  more 
qualified  individuals  from  traditionally 


underserved  populations  working  in  the 
field  of  rehabilitation. 

Section  21  provides  for  a  set-aside  of 
one  percent  of  appropriations  for 
programs  imder  certain  Titles  of  the  Act 
to  address  these  problems  through 
activities  carried  out  under  those 
programs.  This  priority,  annoimced 
under  Section  21(b)(2)(A),  is  to  support 
an  award  to  a  minority  entity  or  Indian 
tribe  to  carry  out  activities  authorized 
imder  Tide  11  of  the  Act.  As  defined  by 
the  Act  in  Section  21(b)(5)(B),  a 
minority  entity  means  a  Historically 
Black  College  or  University  (HBCU),  a 
Hispanic-serving  institution  of  higher 
education,  an  American  Indian  tribal 
college  or  university,  or  another 
institution  of  higher  education  whose 
minority  student  enrollment  is  at  least 
50  percent. 

Section  204(a)(2)(B)(vi)  of  Titie  U 
authorizes  NIDRR  to  support  "related 
activities  which  hold  the  promise  of 
increasing  knowledge  and  improving 
methods  in  the  rehabilitation  of 
individuals  with  disabilities  .  .  . 
particularly  individuals  .  .  .  who  are 
members  of  popidations  that  are 
unserved  or  imderserved  by  programs 
under  this  Act."  Section  202(h)(2)(F) 
requires  that  the  LRP  "specify  plans  for 
widespread  dissemination  of  the  residts 
of  covered  activities  that  concern 
individuals  with  disabilities  who  are 
members  of  minority  groups  or  of 
popidations  that  are  unserved  or 
underserved  by  programs  carried  out 
under  this  Act." 

The  LRP,  published  in  proposed  form 
in  the  Federal  Register  on  October  26, 
1998,  recognizes  the  existence  of  unique 
issues  for  disabled  individuals  from 
minority  backgrounds,  and  also 
commits  NIDRR  to  implement  capacity 
biulding  activities  to  address  these 
problems.  The  LRP  is  based  on  a  "new^ 
paradigm  of  disability"  that  defines 
disability  as  a  product  of  the  interaction 
between  individual  factors  and  the 
characteristics  of  the  natural,  biult, 
cultural,  and  social  environments.  Two 
implications  of  the  new  paradigm  for 
research  are  the  need  to  understand  and 
assess  the  contextual  variables  that,  in 
part,  comprise  disability,  and  the 
concomitant  need  to  develop  the 
capacity  of  the  research  field  to  address 
these  factors.  These  contextual  variables 
include  demographics,  cidtuje,  income, 
education,  familial  supports, 
community  accessibility,  and  attitudinal 
variables,  among  other  factors. 

The  LRP  also  identifies  an  "emerging 
universe  of  disability,"  defined  as  an 
increasingly  disproportionate 
distribution  of  (Usability,  and  its  causes 
and  consequences,  among  different 
social  and  economic  groupings  in 
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American  society.  In  particular,  the 
increasing  importance  of  poverty, 
isolation,  and  low  educational  levels — 
all  of  which  are  strongly  correlated  with 
minority  status — as  both  causes  and 
consequences  of  disability  has 
important  implications  for  how  research 
is  conducted  and  for  the  development  of 
the  capacity  of  researchers  to  conduct 
studies  of  these  factors. 

The  LRP  also  commits  NIDRR  to 
advance  the  capacity  for  rigorous 
qualitative  and  quantitative  research 
and  use  of  state-of-the-art  methodologies 
by  providing  advanced  training  for 
researchers,  including  those  with 
disabilities  and  those  from  minority 
backgroimds;  develop  the  capacity  of 
researchers  to  explicate  disability  as  a 
contextual  phenomenon;  and  to  prepare 
researchers  to  conduct  disability  studies 
that  incorporate  the  cultiu^  context  of 
disability.  The  LRP  also  includes  a 
specific  provision  for  increasing  the 
disability  research  capacity  of 
institutions  of  higher  education  that 
serve  primarily  minority  students. 
NIDRR  has  a  history  of  and  commitment 
to  mciking  research  an  inclusive, 
collaborative,  and  coordinated 
undertaking.  Adherence  to  this 
principle  has  resulted  in  on-going 
capacity  building  efforts  that  involve 
training  those  who  participate  in  all 
aspects  of  the  disability  and 
rehabilitation  research  field. 

NIDRR  recognizes  the  need  to  expand 
the  scope  of  its  capacity  building 
activities  to  increase  the  participation  of 
persons  fi'om  minority  backgroimds  and 
to  increase  awareness  of  minority  issues 
among  all  NIDRR  researchers.  NIDRR 
believes  that  the  quality  and  benefits  of 
research  related  to  minorities  with 
disabilities  can  be  enhanced  by 
providing  information,  training, 
collaborations,  and  linkages  to  expertise 
for  both  minority  and  other  researchers 
in  the  disability  field. 

Priority: 

The  Secretary  will  establish  a  DRRP  to 
improve  the  quality  and  utility  of 
research  related  to  minority  individuals 
with  disabilities  by  (a)  building  capacity 
of  researchers,  especially  those  from 
minority  backgrounds,  to  conduct 
disability  research,  especially  related  to 
rehabilitation  of  minorities,  and  (b) 
enhancing  knowledge  and  awareness  of 
issues  related  to  minority  individuals 
with  disabilities  among  disability  and 
rehabilitation  researchers  generally.  The 
project  must: 

(1)  Identify  barriers  to  collaboration 
and  information  exchange  among 
minority  entities,  Indian  tribes,  and 
other  disability  researchers,  especially 
NIDRR-funded  projects  and  centers,  and 


develop  strategies  to  overcome  those 
barriers; 

(2)  Facilitate  on-going 
communication,  collaboration,  and 
exchange  of  expertise  between  minority 
entities — including  Indian  tribes — and 
researchers,  especially  NIDRR  grantees, 
to  implement  the  strategies  identified  in 
paragraph  (1);  and 

(3)  Develop  and  provide  training 
activities,  including  but  not  limited  to 
conferences,  workshops,  in-service 
training,  and  distance  education,  that 
will:  (a)  expand  knowledge  about 
minorities  with  disabilities;  (b)  improve 
research  skills  and  familiarity  with 
appropriate  methodologies,  including 
the  skills  of  researchers  from  minority 
populations;  and  (c)  enhance  the 
capacity  for  appropriate  dissemination 
of  information  about  and  to  underserved 
populations  with  disabilities. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Dociunent  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at: 

http://www.access.gpo.gov/nara/index.html 

Applicable  Program  Regulations:  34 
CFR  Part  350. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects) 

Dated:  May  25, 1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Senrices. 

[FR  Doc.  99-13646  Filed  5-27-99;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133A-15] 

Offic*  Of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
inviting  Applications  and  Pre- 
application  Meeting  for  a  New 
Disability  and  Rehabilitation  Research 
Project  for  Rscal  Year  1999 

summary:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  a 
fiscal  year  1999  competition  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research.  The  purpose  of 
the  Disability  and  Rehabilitation 
Research  Project  (DRRP)  is  to  improve 
the  effectiveness  of  services  authorized 
imder  the  Act.  Section  21  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
requires  that  NIDRR  reserve  a  portion  of 
its  appropriated  funds  for  a  fiscal  year 
to  carry  out  certain  activities.  Section 
21(b)(2)(A)  authorizes  NIDRR  to  make 
awards  to  minority  entities  and  Indian 
tribes  to  carry  out  activities  authorized 
under  Title  II  of  the  Act. 

This  notice  also  invites  interested 
parties  to  participate  in  a  pre- 
application  meeting  to  discuss  the 
funding  priority  and  receive  technical 
assistance  through  individual 
consultation  and  information  about  the 
funding  priority.  The  pre-application 
meeting  for  the  DRRP  will  be  held  on 
June  25, 1999  at  the  Department  of 
Education,  Office  of  Special  Education 
and  Rehabilitative  Services,  Room  3065, 
Switzer  Building,  330  C  Street.  SW., 
Washington,  DC  between  9:00  a.m.  and 
11:00  p.m.  NIDRR  staff  will  also  be 
available  at  this  location  from  12:00 
p.m.  to  3:00  p.HL  on  that  same  day  to 
provide  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority.  For  further 
information  contact  Dr.  Constance 
Pledger,  U.S.  Department  of  Education, 
Room  3423,  Switzer  Building.  600 
Maryland  Avenue,  SW..  Washington, 
DC  20202.  Individuals  who  use  a 
telecommunications  device  (TDD)  may 
call  the  TDD  number  at  (202)  205-5516. 
NIDRR  vdll  make  alternate 
arrangements  to  accommodate 
interested  parties  who  are  unable  to 
attend  the  pre-application  meeting  in 
person. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
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device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request  we 
receive  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  every  adult 
American  to  possess  the  skills  necessary 
to  compete  in  a  global  economy. 

Deadline  for  Transmittal  of 
Applications:  jxil-y  13, 1999. 

Applications  Available:  May  28, 1999. 

Maximum  Award  Amount  Per  Year: 
$500,000. 

Note:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
that  proposes  a  project  funding  level  that 
exceeds  the  stated  maximum  award  amount 
per  year  (See  34  CFR  75.104(b)). 

Estimated  Number  of  Awards:  1. 

Note:  The  estimates  of  funding  level  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

Project  Period:  36  months. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  a  grant  under  this  program  are 
minority  entities  and  Indian  tribes. 
Minority  entities  are  defined  as  a 
Historically  Black  College  or  University 
(a  Part  B  institution,  as  defined  in 
Section  322(2)  of  the  Higher  Education 
Act  of  1965),  a  Hispanic-serving 
institution  of  higher  education,  an 
American  Indian  tribal  college  or 
imi versify,  or  another  institution  of 
higher  education  whose  minority 


student  enrollment  is  at  least  50        "^ 
percent.  '^      _         -f 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  (b)  Disability  and  Rehabilitation 
Research  Projects  and  Centers — 34  CFR 
Part  350  (see  particularly  Subpart  B). 
The  notice  of  final  funding  priority  on 
Building  Capacity  for  Research  on 
Underserved  Populations  with 
Disabilities  is  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Switzer  Building,  3317, 
Washington,  D.C.  20202,  or  call  (202) 
205-8207.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

mdividuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
room  3418,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742.  Internet: 
Donna Nangle@ed.gov. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  proceeding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
at  (202)  512-1530  or,  toll  free  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at: 

http://www.access.gpo.gov/nara/ 

index.html 

Program  Authority:  29  U.S.C.  718. 

Dated:  May  25. 1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  99-13647  Filed  5-27-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Developinent 
Administration 

[Docket  No.  990506121-9121-01] 

RiN0610-ZA11 

National  Technical  Assistance, 
Training,  Research,  and  Evaluation — 
Request  for  Grant  Proposals 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DoC). 

ACTION:  Request  for  Grant  Proposals 
(RFP)  upon  availability  of  funds. 

summary:  a  total  of  $368,379,000  is 
available  to  EDA  for  all  its  programs  in 
FY  1999  (See  Notice  of  Funding 
Availability  for  FY  1999  at  64  FR  9221), 
of  which  approximately  $1,601,000  will 
be  available  for  National  Technical 
Assistance,  Training,  Research,  and 
Evaluation.  EDA  is  soliciting  proposals 
for  the  specific  projects  described 
herein:  (1)  Evaluation  of  EDA's 
University  Center  Program;  (2) 
Evaluation  of  EDA's  Local  Technical 
Assistance  Program;  (3)  Identifying 
Technology  Infrastructure  Needs  in 
America's  Distressed  Communities;  (4) 
Handbook  for  Local  Technology 
Strategic  Planning,  (5)  Reviews  of 
Economic  Development  Literature  and 
Practice,  and  (6)  Determining  a 
Methodology  for  Estimating 
Infrastructure  Demand.  These  projects 
will  be  funded  if  acceptable  proposals 
are  received.  Remaining  funding,  if  any, 
may  be  used  to  fund  additional  projects. 
EDA  issues  this  Notice  describing  the 
conditions  under  which  eligible 
applications  for  these  National 
Technical  Assistance,  Training, 
Research,  and  Evaluation  projects  imder 
13  CFR  part  307,  subpart  C  (64  FR  5347, 
5428-5429)  will  be  accepted  and 
selected  for  funding. 
DATES:  Prospective  applicants  are 
advised  that  EDA  will  conduct  a  pre- 
proposal  conference  on  June  17, 1999,  at 
10  a.m.  EDT  in  the  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  Room  1414,  at 
which  time  questions  on  these  projects 
can  be  answered.  Potential  applicants 
are  encouraged  to  provide  written 
questions  (See  Address  section  below) 
by  Jime  10, 1999.  Prospective  applicants 
imable  to  attend  this  pre-proposal 
conference  may  participate  by  telephone 
conference.  Teleconference  information 
may  be  obtained  by  calling  (202)  482- 
4085  between  8:30-5  EDT  on  June  16, 
1999. 


Proposals  for  funding  imder  this 
program  will  be  accepted  through  July 
2, 1999.  Proposals  received  after  5  p.m. 
EDT,  on  July  2, 1999,  at  the  address 
provided  below,  will  not  be  considwed 
for  funding. 

By  July  21, 1999,  EDA  will  advise 
successful  proponents  to  submit  full 
applications,  OMB  Control  Number 
0610-0094. 

Completed  applications  must  be 
submitted  to  EDA  by  August  5, 1999,  at 
the  address  below.  EDA  will  make  these 
awards  no  later  than  September  30, 
1999. 

ADDRESS:  Send  proposals  to  John  J. 
McNamee,  Dfrector,  Research  and 
National  Technical  Assistance  Division, 
Economic  Development  Administration, 
Room  7019,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

J.  McNamee  (202)  482-4085. 

SUPPLEMENTARY  INFORMATION: 
I  Introduction 

A.  Authority 

The  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136,  42  U.S.C.  3121  et  seq.}, 
including  the  comprehensive 
amendments  by  the  Economic 
Development  Administration  Reform 
Act  of  1998  (Pub.  L.  105-393)  (PWEDA) 
authorizes  EDA  to  make  grants  for 
training,  research,  and  technical 
assistance,  including  grants  for  program 
evaluation  and  project  impact  analyses, 
that  would  be  useful  in  alleviating  or 
preventing  conditions  of  excessive 
unemployment  or  underemployment 
(42  U.S.C.  3147,  section  207).  This  RFP 
is  dependent  upon  the  availability  of 
funds  in  FY  1999  for  this  program.  Pub. 
L.  105-277  makes  funds  available  for 
this  program. 

B.  Catalog  of  Federal  Domestic 
Assistance 

11.303    Economic  Development 

Technical  Assistance. 
11.312    Research  and  Evaluation. 

C.  Program  Description 

For  a  description  of  this  program  see 
PWEDA  and  13  CFR  chapter  III,  part  307 
(64  FR  5347). 

EDA  assistance  is  focused  on  areas 
experiencing  significant  economic 
distress,  defined  principally  as  per 
capita  income  of  80  percent  or  less  of 
the  national  average,  or  an 
unemployment  rate  that  is,  for  the  most 
recent  24-month  period  for  which  data 
are  available,  at  least  one  percent  greater 
than  the  national  average. 


D.  Costs 

Ordinarily,  the  applicant  is  expected 
to  provide  a  50%  non-federal  share  of 
project  costs.  However,  the  Assistant 
Secretary  may  waive  the  required  50% 
matching  share  of  the  total  project  costs, 
provided  the  applicant  can  demonstrate: 

(1)  The  project  is  not  feasible  without, 
and  the  project  merits  such  a  waiver,  or 

(2)  the  project  is  addressing  major 
causes  of  distress  in  the  area  serviced 
and  requires  the  unique  characteristics 
of  the  applicant,  which  will  not 
participate  if  it  must  provide  all  or  part 
of  a  50  percent  non-federal  share,  or  (3) 
the  project  is  for  the  benefit  of  local, 
state,  regional,  or  national  economic 
development  efforts,  and  will  be  of  no 
or  only  incidental  benefit  to  the 
recipient  (See  13  CFR  307.9;  64  FR 
5429). 

E.  Briefings  and  Reports 

Unless  otherwise  noted,  each  award 
includes  a  requirement  that  the 
applicant  conduct  a  total  of  up  to  seven 
briefings  and/or  training  workshops  for 
individuals  and  organizations  interested 
in  the  results  of  this  project.  Potential 
applicants  should  be  aware  that  the 
completion  dates  set  forth  below  are  for 
completion  of  the  project  and 
submission  of  the  final  written  report. 
Briefings/workshops  will  take  place  no 
later  than  one  year«fter  submission  of 
the  final  report.  Locations  and  dates  of 
the  briefings/workshops  are  at  EDA's 
discretion.  Usually,  these  consist  of  at 
least  one  briefing  in  Washington,  DC, 
with  the  other  briefings/workshops  held 
in  conjunction  with  one  or  more  of 
EDA's  regional  conferences. 

Unless  otherwise  noted,  each  award 
includes  a  requirement  that  the 
applicant  submit  200  copies  of  the  final 
report. 

n.  Areas  of  Special  Emphasis 

•  Evaluation  of  EDA's  University  Center 
Program 

EDA  invites  proposals  to  evaluate  the 
effectiveness  of  EDA's  University  Center 
Program. 

Backgroimd 

EDA's  University  Center  Program 
funds  selected  colleges  and  universities 
to  help  them  address  economic 
development  problems  and 
opportunities  in  the  states  they  serve, 
especially  in  distressed  areas.  The 
centers  provide  technical  assistance  to 
clients  outside  the  university,  conduct 
applied  research,  and  disseminate 
information.  The  centers  complement 
other  forms  of  technical  assistance  by 
helping  local  communities  mobilize 
diverse  public  and  private  resoiirces. 
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Many  centers  cover  an  entire  state; 
others  cover  a  substantial  portion  of  the 
state's  population  or  geographic  area. 

The  proposed  research  is  intended  to 
evaluate  the  degree  to  which  EDA's 
University  Center  Program  has  helped 
centers  identify  local  needs,  alleviate 
economic  distress,  disseminate 
information,  and  increase  local 
economic  development  capacity.  This 
research  examines  the  overall  program 
and  should  not  be  confused  with  die 
evaluation  of  individual  university 
centers  required  under  section  506  of 
PWEDA.  It  may  be  necessary  to  examine 
and  consult  with  individual  centers  in 
order  to  determine  overall  program 
effectiveness. 

EDA  will  not  accept  proposals  for  this 
project  firom  current  EDA-funded 
centers  or  their  representatives.  Other 
organizational  units  within  universities 
and  colleges  hosting  centers  may  be 
funded,  providing  they  demonstrate 
independence  between  themselves  and 
the  center. 

Scope  of  Work 

The  successful  applicant  will:  (1) 
Evaluate  the  effectiveness  of  EDA's 
University  Center  Program  in  addressing 
economic  development  problems  and 
opportunities  in  the  centers'  service 
areas;  (2)  make  recommendations  as 
needed  for  improving  the  University 
Center  Program;  (3)  review  the  EDA 
evaluation  guidelines  (cmrently  imder 
development)  that  will  be  used  to  assess 
individual  centers,  as  required  under 
Section  506  of  PWEDA;  and  (4)  conduct 
briefings  and/or  training  workshops  as 
set  forth  in  I.E.  above. 

In  its  evaluation  of  the  University 
Center  Program,  EDA  anticipates  the 
successful  applicant  will  examine 
output,  client  satisfaction,  cost- 
effectiveness,  and  ability  to  leverage 
other  sources  of  funding  ior  economic 
development.  Potential  measures  of 
output  may  include  numbers  of  short 
and  long-term  services  provided, 
niunber  of  clients  served,  newsletters 
published,  conferences  held,  etc. 

In  evaluating  EDA's  University  Center 
Program,  relevant  questions  include  (but 
are  not  restricted  to): 

a.  Is  the  number  and  distribution  of 
centers  appropriate  given  overall  budget 
constraints? 

b.  Are  the  centers  effective  in  meeting 
economic  development  needs? 

c.  Does  the  University  Center  Program 
serve  a  unique  role,  or  is  it  duplicative 
of  programs  offered  by  other  federal 
agencies? 

d.  Does  the  program  effectively  target 
distressed  areas? 


Cost 

The  total  EDA  share  of  the  cost  of  this 
project  may  not  exceed  $200,000. 

Timing 

The  project  should  be  completed  and 
the  final  report  submitted  by  September 
30,  2000. 

•  Evaluation  of  EDA's  Local  Technical 
Assistance  Pmgram 

Background 

EDA's  Local  Technical  Assistance 
Program  provides  funding  to  help 
communities  solve  specific  economic 
development  problems,  respond  to 
development  opportimities,  and  build 
and  expand  local  organizational 
capacity  in  distressed  areas.  Often, 
Local  Technical  Assistance  projects 
consist  of  feasibility  studies,  support  for 
other  economic  development  providers, 
or  similar  projects  necessary  to  prepare 
a  commimity  for  further  EDA  support. 
In  recent  years,  funding  for  the  program 
has  been  approximately  $1.5  million  per 
year,  with  the  average  grant  size 
approximately  $25,000.  The  program 
was  last  evaluated  in  1990. 

Scope  of  Work 

The  successful  applicant  will:  (1) 
Examine  selected  projects  funded  in 
FY's  1996-1997,  provided  they  have 
been  completed  no  later  than  September 
30, 1998,  to  identify  conunon  and 
variable  features  of  representative 
projects;  (2)  where  appropriate,  make 
site  visits  to  obtain  more  detailed 
project  information;  (3)  evaluate  the 
effectiveness  of  the  Local  Technical 
Assistance  Program  in  fulfilling  its 
goals;  (4)  make  recommendations  as 
needed  for  improving  the  program;  and 
(5)  conduct  briefings  and/or  training 
workshops  as  set  forth  in  I.E.  above.  In 
evaluating  program  effectiveness, 
relevant  questions  include  (but  are  not 
restricted  to): 

a.  Has  the  program  helped 
communities  undertake  or  eliminate 
specific  economic  development  projects 
fi'om  their  overall  strategy?    ^ 

b.  Has  the  program  influenced  the 
design,  implementation,  or  timing  of 
local  projects? 

c.  Has  the  program  helped 
communities  build  long-term  economic 
development  capacity? 

d.  Has  the  program  supported 
innovative  approaches  and/or  given 
local  officials  needed  expertise? 

e.  To  what  extent  has  the  program 
targeted  distressed  areas? 

f.  Were  projects  completed  in  a  timely 
and  cost-effective  fashion? 

g.  Were  there  common  features  that 
contributed  to  project  success  or  failure? 


Cost 

The  total  EDA  share  of  the  cost  of  this 
project  may  not  exceed  $150,000. 

Timing 

The  project  should  be  completed  and 
the  final  report  submitted  by  August  31, 
2000. 

•  Identifying  Technology  Infrastructure 
Needs  in  America's  Distressed 
Communities 

EDA  seeks  proposals  to  assess  the 
technology  infrastructtu-e  needs  of 
America's  distressed  communities  to 
support  critical  economic  development 
activities,  including:  Integration  of  new 
technologies  into  existing  economic 
activities;  ongoing  technology  and  skills 
upgrading  at  the  local  level; 
development  and  commercialization  of 
new  technologies;  and  dissemination  of 
information  about  new  technologies. 

Background 

Most  experts  agree  that  the  future 
prosperity  of  American  firms  and 
workers  will  depend  on  their  abilities  to 
identify,  develop,  assess,  manage  and 
integrate  new  technologies.  However, 
some  communities  have  far  greater 
cumulative  resources  to  undertake  these 
tasks  than  others.  We  refer  to  these 
resident,  cxmiulative  community 
resources  as  "technology 
infrastructure,"  recognizing  that  they 
are  as  important  to  future  economic 
development  as  sewers,  roads,  schools 
and  other  traditional  forms  of 
infrastructure.  EDA  is  committed  to 
helping  distressed  communities  piu-sue 
technology-led  economic  development. 
To  pursue  this  goal  most  effectively,  the 
agency  must  understand  the  technology 
infrastructure  needs  of  these 
communities  as  precisely  as  possible. 
Possible  examples  of  technology 
infi-astructure  include  fiber  optic 
networks;  geographic  information 
systems:  smart  buildings;  specialized 
training  facilities;  smart  water  supply 
systems,  water  and  waste  water 
treatment  systems,  transportation 
systems,  etc.  This  project  will 
complement  and  build  on,  but  should 
not  duplicate,  ciuxent  EDA-sponsored 
research  to  assess  technology 
infrastructure  needs  in  Native  American 
and  Alaska  Native  communities,  and  to 
identify  best  practices  of  technology 
transfer  and  comipercialization. 

Scope  of  Work 

The  successful  applicant  will:  (1) 
Broadly  outline  the  types  of  technology 
infi'astructure  needed  for  ongoing 
economic  development  in  U.S. 
communities;  (2)  determine  which  types 
of  technology  are  most  needed  by,  and 
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appropriate  for,  America's  distressed 
communities;  (3)  identify  the  major 
constraints  to  improving  the  state  of 
technology  infrastructure  in  America's 
distressed  commimities;  (4)  prepare  a 
final  written  report  of  findings, 
including  recommendations  regarding 
how  EDA  can  most  effectively  use  its 
limited  resources  to  help  distressed 
communities  upgrade  their  technology 
infrastructure;  and  (5)  conduct  briefings 
and/or  training  workshops  as  set  forth 
in  I.E  above. 

As  part  of  Task  (1),  EDA  anticipates 
the  successful  applicant  will  develop  a 
working  definition  of  technology 
infr^tructure,  as  well  as  a  list  of 
representative  types  of  technology 
infrastructure.  These  should  include 
cutting-edge  technology  improvements 
to  traditional  forms  of  infrastructure.  In 
Task  (2),  EDA  expects  the  researchers 
may  wish  to  conduct  case  studies  in 
communities  that  meet  EDA's 
definitions  of  distress.  The  researchers 
would  consider  the  resources  and  skills 
available  in  these  communities,  as  well 
as  acknowledged  weaknesses  in  such 
economies  that  would  have  an  impact, 
either  positively  or  negatively,  on  the 
various  types  of  technology 
infrastructure  that  are  identified.  In 
Task  (3),  the  successful  applicant 
should  consider  barriers  to  both  private 
and  public  investment. 

Costa 

The  total  EDA  share  of  the  cost  for 
this  project  may  not  exceed  $200,000. 

Timing 

The  project  should  be  completed  and 
the  final  report  submitted  by  August  31, 
2000. 

•  Handbook  for  Lcxal  Technology 
Strategic  Planning 

EDA  seeks  proposals  to  create  a 
handbook  for  use  by  local  economic 
development  practitioners  in  preparing 
technology  strategic  plans. 

Background 

In  recent  years,  state  and  local 
economic  development  agencies  have 
implemented  a  rapidly  growing  number 
and  variety  of  technology-based 
economic  development  poi^ies.  As  a 
result,  it  is  becoming  increasingly 
important  that  these  policies  be 
integrated  smoothly  into  overall 
economic  development  planning 
(including  EDA's  required 
Comprehensive  Economic  Development 
Strategy).  Among  other  things, 
economic  development  practitioners 
need  to:  identify  technology-based 
economic  development  needs  and 
opportimities;  determine  which  kinds  of 


projects  are  most  appropriate  for  their 
community;  recognize  possible 
constraints  on  technology-based 
development  strategies;  and  imderstand 
how  technology  strategies  affect  other 
aspects  of  economic  development.  In 
accordance  with  section  502  of  PWEDA, 
EDA  seeks  to  support  the  efforts  of 
practitioners  by  developing  a  handbook 
that  will  help  them  undertake  strategic 
planning  for  technology-based  economic 
development.  The  handbook  should 
provide  practitioners  with  information 
regarding:  what  is  typically  included  in 
a  technology  plan;  how  this  content 
might  vary  in  different  contexts;  how  to 
prepare  these  plans;  how  to  integrate 
these  plans  with  other  local  or  regional 
development  plans,  such  as  EDA's 
Comprehensive  Economic  Development 
Strategy;  and  how  to  maximize  the 
likelihood  the  plan  will  be 
implemented.  The  handbook  shoidd 
also  identify  potential  soujt:es  for 
funding  and  technical  assistance  for 
preparing  technology  strategic  plans. 
This  project  builds  on  earlier  EDA- 
sponsored  research  which  identified 
best  practices  and  assessed  the  general 
status  of  technology  strategic  planning 
at  the  state  level. 

Scope  of  Work 

The  successful  applicant  will:  (1) 
Review  prior  literature  and  other 
materials  documenting  practical 
experience  with  technology  strategic 
planning  for  economic  development;  (2) 
consult  with  experts  in  developing  the 
contents  and  organization  of  the 
handbook;  (3)  prepare  a  detailed  outline 
of  the  handbook's  contents  and  circulate 
it  among  the  experts  for  conunent;  (4) 
prepare  the  handbook;  and  (5)  conduct 
briefings  and/or  training  workshops  as 
set  forth  in  I.E  above. 

Costs 

The  total  EDA  share  of  the  cost  for 
this  project  may  not  exceed  $150,000 

Timing 

The  project  should  be  completed  and 
the  final  handbook  submitted  by  July 
31,2000. 

•  fleviews  of  Economic  Development 
Literature  and  Practice 

EDA  seeks  proposals  to  review  the 
literature  and  practical  experience 
regarding  issues  of  critical  importance 
to  economic  development  practitioners 
nationally. 

Backgroimd 

One  of  EDA's  main  functions  is  to 
disseminate  information  about 
economic  development  policies,  issues, 
strategies,  and  techniques  to 


practitioners.  EDA  fulfills  this  function 
by  a  nimiber  of  means,  including 
newsletters,  conferences,  use  of  the 
Internet,  and  targeted  research.  This 
project  would  help  present  important 
and  emerging  theoretical  issues  to 
practitioners  and  policy  makers. 
Compared  to  most  other  EDA  research, 
this  project  also  gives  researchers 
greater  latitude  to  choose  the  topic  of 
study. 

As  appropriate,  EDA  expects  that  the 
reviews  selected  will  describe  and 
critically  analyze:  key  debates  in  the 
literature,  analytical  techniques  of  broad 
importance  to  practitioners,  and  the 
range  of  experience  with  specific 
economic  development  strategies. 
Where  possible,  reviews  should  identify 
important  policy  implications  of  the 
research.  TTie  subject,  content,  and 
writing  style  of  proposed  reviews 
should  be  targeted  at  practitioners  and 
policy  makers  rather  ihan  academics. 
EDA  expects  proposals  to  be  for  original 
research,  and  proposed  reviews  should 
not  have  been  submitted  for  publication 
elsewhere. 

EDA  is  especially  interested  in 
reviews  of  literatxue  on  issues  related  to  . 
EDA's  core  programs.  Examples  include: 
Costs  of  job  creation;  economic 
development  in  Native  American  and 
Alaska  Native  commimities;  innovative 
public  infrastructure  financing;  and 
international  trade  impacts  on  regional 
economies.  EDA,  however,  welcomes  a 
broader  range  of  topics  of  importance  to 
domestic  economic  development. 

EDA  expects  researchers  to 
demonstrate  frtmiliarity  with  the 
proposed  topic  and  ability  to  conduct  a 
timely,  thorough,  and  objective  review. 
EDA  anticipates  making  multiple 
awards,  but  will  not  make  multiple 
awards  to  any  individual  researcher. 

Scope  of  Work 

Successful  applicants  will:  (1)  Prepare 
a  paper  of  length  and  quality  suitable  for 
pubUcation  in  a  peer-reviewed  journal, 
and  (2)  conduct  one  presentation  as 
described  in  I.E.  above.  Authors  are 
encouraged  to  submit  the  final  review 
paper  for  publication. 

Cost 

EDA  may  provide  funding  up  to 
$100,000  for  all  reviews  funded  under 
this  RFP.  The  total  EDA  share  of  the  cost 
for  any  single  review  may  not  exceed 
$20,000.  EDA  anticipates  that  most 
proposals  will  be  in  the  range  of  $10,000 
to  $15,000. 

Timing 

EDA  anticipates  that  most  reviews 
will  take  6  months  or  less,  but 
recognizes  that  this  will  vary  with  the 
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nature  of  the  research.  A  presentation 
may  take  place  up  to  one  year  after  the 
final  paper  is  submitted. 

•  Determining  a  Methodology  for 
Estimating  Infrastructure  Demand 

EDA  requests  proposals  to  determine 
whether  a  methodology  exists  to 
estimate  the  nature  and  approximate 
cost  of  the  infrastructure  that  is  needed 
for  the  economic  development  of 
distressed  areas. 

Background 

Under  its  Public  Works  program,  EDA 
grants  assist  distressed  communities 
generate  long-term,  private  sector  jobs 
and  diversify  local  economies  by 
growing  new  industry,  and  by 
encouraging  private  investment  and 
business  expansion.  EDA  funds 
critically-needed  infrastructure  such  as 
water  and  sewer  facilities  and  modem 
technological  improvements  for 
industry  and  commerce,  access  roads  to 
industrial  sites,  business  incubators, 
and  skill  training  facilities.  EDA  is 
cognizant  of  the  fact  that  infrastructure 
investment  needs  grow  out  of  a  local 
planning  process  where  the  commimity 
or  region  identifies,  among  other  needs, 
the  type  of  infrastructure  that  is  needed 
for  the  economic  development  of  the 
area.  Under  this  request,  EDA  is 
interested  in  determining  whether  there 
is  a  methodology  for  assessing  the 
infrastructure  needs  of  these 
economically-distressed  areas  that  is 
valid  and  cost-effective.  The  availability 
of  comprehensive  data  on  local 
infrastructure>  investments  and  the 
causal  relationship  between  the  level  of 
infrastructiire  investment  and  regional 
development  must  be  established. 

Scope  of  Work 

The  successful  applicant  will:  (1) 
Bring  together  a  roimdtable  panel  of 
experts  to  determine  whether  there  is  a 
valid  and  cost-e^ctive  methodology  to 
determine  the  demand  for  economic 
development  infrastructure;  (2)  prepare 


a  report  on  the  findings,  conchisions, 
and  recommendations;  amd  (3)  conduct 
up  to  two  presentations  as  described  in 
I.E.  above. 

Cost 

The  total  EDA  share  of  the  cost  for 
this  project  may  not  exceed  $25,000. 

Timing 

The  project  should  be  completed  and 
the  final  report  of  the  findings, 
conclusions,  and  recommendations 
submitted  by  December  31, 1999. 

m.  How  To  Apply 

A.  Eligible  Applicants 

See  EDA's  interim  final  rule  at  13  CFR 
§  300.2  (64  FR  5347).  Eligible  appUcants 
are  as  follows:  areas  meeting 
requirements  under  13  CFR  301.2; 
Economic  Development  Districts;  Indian 
tribes;  consortiiuns  of  Indian  Tribes; 
states,  cities  or  other  political 
subdivisions  of  a  state;  consortiums  of 
political  subdivisions  of  states; 
institutions  of  higher  education, 
consortiums  of  institutions  of  higher 
education;  public  or  private  nonprofit 
organizations  or  associations  acting  in 
cooperation  with  officials  of  a  political 
subdivision  of  a  state,  for-profit 
organizations,  and  private  individuals. 

EDA  encourages  submission  of 
proposals  by  a  broad  spectrum  of 
potential  applicants,  including  minority 
institutions  and  individuals. 

B.  Proposal  Submission  Procedures 

Proposals  submitted  by  potential 
applicants  should  include:  (1)  A 
description  of  how  the  researcher{s) 
intend(s)  to  carry  out  the  scope  of  work 
(not  to  exceed  fifteen  pages  in  length); 
(2)  a  proposed  budget  and 
accompanying  explanation;  (3)  resiunes/ 
qualifications  of  key  staff  (not  to  exceed 
two  pages  per  individual),  and  (4)  a 
proposed  time  line.  EDA  will  not  accept 
proposals  submitted  by  FAX  or  email. 
Proposals  received  after  5  p.m.  EDT,  on 


July  2, 1999,  at  the  address  provided 
above,  will  not  be  considered. 

IV.  Selection  Process  and  Evaluation 
Criteria 

Proposals  will  receive  initial  review 
by  EDA  to  assure  that  they  meet  all 
requirements  of  this  announcement  and 
13  CFR  Chapter  HI  (64  FR  5347). 
including  eligibility  and  relevance  to 
the  specified  project  as  described 
herein.  All  proposals  must  meet  EDA's 
statutory  and  regulatory  requirements.  If 
a  proposal  is  selected,  EDA  will  provide 
the  proponent  with  an  Application  for 
Federal  Assistance  (0MB  Control 
Nmnber  0610-0094).  EDA  will  carry  out 
its  selection  process  using  the  following 
criteria: 

(1)  The  quality  of  a  proposal's 
response  to  the  scope  of  work  proposed; 
and 

(2)  The  ability  of  the  prospective 
applicant  to  successfully  carry  out  the 
proposed  activities. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  imless  that  collection  of 
information  displays  a  ciurently  valid 
0MB  Control  Number. 

V.  Additional  Information  and 
Requirements 

See  64  FR  9221-9226,  Part  n  for 
additional  information  and 
requirements  (available  on  thr  Internet 
at  http://www.doc.gOv/eda/h' ml/ 
notice.htm,  under  the  heading 
"Economic  Development  Programs — 
Availability  of  Fimds"). 

Dated:  May  24, 1999. 

Phillip  A.  Singerman, 

Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  99-13611  Filed  5-27-99;  8:45  am] 
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Executive  OrdeE  13122  ef  May  25,  IMS 

interagency  Task  Force  on  the  Economic  Development  of  the 
Southwest  Border 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  a  more 
rapid  and  integrated  Federal  response  to  the  economic  development  chal- 
lenges of  the  Southwest  Border  region,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  an  Interagency  Task  Force  on  the  Economic 
Development  of  the  Southwest  Border,  (a)  There  is  established  the  "Inter- 
agency Task  Force  on  the  Economic  Development  of  the  Southwest  Border" 
(Task  Force)  that  reports  to  the  Vice  President,  as  Chair  of  the  President's 
Community  Empowerment  Board  (PCEB),  and  to  the  Assistant  to  the  Presi- 
dent for  Economic  Policy,  as  Vice  Chair  of  the  PCEB. 

(b)  The  Task  Force  shaU  comprise  the  Secretary  of  State,  Secretary  of 
Agriculture,  Secretary  of  Commerce,  Secretary  of  Defense,  the  Attorney  Gen- 
eral, Secretary  of  the  Interior,  Secretary  of  Education,  Secretary  of  Health 
and  Human  Services,  Secretary  of  Housing  and  Urban  Developmoit,  Secretary 
of  Energy.  Secretary  of  Labor,  Secretary  of  Transportation,  Secretary  of  the 
Treasury,  Director  of  the  Office  of  Management  and  Budget,  Director  of 
National  Drug  Control  Policy,  Administrator  of  General  Services,  Adminis- 
trator of  the  Small  Business  Administration,  Administrator  of  the  Environ- 
mental Protection  Agency,  or  their  designees,  and  such  other  senior  executive 
branch  officials  as  may  be  determined  by  the  Co-Chairs  of  the  Task  Force. 
The  Secretaries  of  the  Treasury,  Agricultm«,  and  Labor  shall  Co-Chair  the 
Task  Force,  rotating  annually.  The  agency  chairing  the  Task  Force  will 
provide  administrative  support  for  the  Task  Force. 

(c)  The  purpose  of  the  Task  Force  is  to  coordinate  and  better  leverage 
existing  Administration  efforts  for  the  Southwest  Border,  in  concert  with 
locally  led  efforts,  in  order  to  increase  the  living  standfirds  and  the  overall 
economic  profile  of  the  Southwest  Border  so  that  it  may  achieve  the  average 
of  the  Nation.  Specifically,  the  Task  Force  shall: 

(1)  analyze  the  existing  programs  and  policies  of  Task  Force  members 
that  relate  to  the  Southwest  Border  to  determine  what  changes,  modifications, 
and  innovations  should  be  considered; 

(2)  consider  statistical  and  data  analysis,  research,  and  policy  studies 
related  to  the  Southwest  Border; 

(3)  develop  and  recommend  short-term  and  long-term  options  for  promoting 
sustainable  economic  development; 

(4)  consult  and  coordinate  activities  with  State,  tribal,  and  local  govern- 
ments, community  leaders.  Members  of  Congress,  the  private  sector,  and 
other  interested  parties,  paying  particular  attention  to  maintaining  existing 
authorities  of  the  States,  tribes,  and  local  governments,  and  preserving  their 
existing  working  relationships  with  other  agencies,  organizations,  or  individ- 
uals; 

(5)  coordinate  and  collaborate  on  research  and  demonstration  priorities 
of  Task  Force  member  agencies  related  to  the  Southwest  Border; 

(6)  integrate  Administration  initiatives  and  programs  into  the  design  of 
sustainable  economic  development  actions  for  the  Southwest  Border;  and 
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(7)  focus  initial  efforts  on  pilot  communities  for  implementing  a  coordi- 
nated and  expedited  Federal  response  to  local  economic  development  and 
other  needs. 

(d)  The  Task  Force  shall  issue  an  interim  report  to  the  Vice  President 
by  November  15,  1999.  The  Task  Force  shall  issue  its  first  annual  report 
to  the  Vice  President  by  April  15,  2000,  with  subsequent  reports  to  follow 
yearly  and  a  final  report  on  April  15,  2002.  The  reports  shall  describe 
the  actions  taken  by,  and  progress  of,  each  member  of  the  Task  Force 
in  carrying  out  this  order.  The  Task  Force  shall  terminate  30  days  after 
submitting  its  final  report  imless  a  Task  Force  consensus  recommends  con- 
tinuation of  activities. 

Sec.  2.  Specific  Activities  by  Task  Force  Members  and  Other  Agencies. 
The  agencies  represented  on  the  Task  Force  shall  work  together  and  report 
their  actions  and  progress  in  carrying  out  this  order  to  the  Task  Force 
Chair  1  month  before  the  reports  are  due  to  the  Vice  President  under 
section  1(d)  of  this  order. 

Sec.  3.  Cooperation.  All  efforts  taken  by  agencies  under  sections  1  and 
2  of  this  order  shall,  as  appropriate,  further  partnerships  and  cooperation 
with  organizations  that  represent  the  Southwest  Border  and  with  State  and 
local  governments. 

Sec.  4.  (a)  "Agency"  means  an  executive  agency  as  defined  in  5  U.S.C. 
105. 

(b)  The  "Southwest  Border"  or  "Southwest  Border  region"  is  defined 
as  including  the  areas  up  to  150  miles  north  of  the  United  States-Mexican 
border  in  the  States  of  Arizona,  New  Mexico,  Texas,  and  California. 
Sec.  5.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  person. 


(>J\Us^«uaA  <^W^A*^a^/^ 
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Notice  of  May  27,  1999 

Continuation  of  Emergency  With  Respect  to  the  Federal  Re- 
public of  Yugoslavia  (Serbia  and  Montenegro) 


On  May  30.  1992,  by  Executive  Order  12808,  President  Bush  declared  a 
naUonal  emergency  to  deal  with  the  unusual  and  extraordinary  threat  to 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
constituted  by  the  acUons  and  poUcies  of  the  Governments  of  Serbia  and 
Montenegro  blocking  all  property  and  interests  in  property  of  those  Govem- 
ments president  Bush  took  additional  measures  to  prohibit  trade  and  other 
teansactions  with  the  Federal  RepubUc  of  Yugoslavia  (Serbia  and  Montenegro) 
^l  ^^o^""^  ^^^"^^  ^2^^°  ^^  ^2831,  issued  on  June  5.  1992.  and  January 
15,  .1993,  respectively.  On  April  25,  1993,  I  issued  Executive  Order  12846 
blocking  the  property  and  interests  in  property  of  all  commercial,  industrial' 
or  public  utility  undertakings  or  entities  organized  or  located  in  the  Federal 
RepuWic  of  Yugoslavia  (Serbia  and  Montenegro),  and  prohibiting  trade-re- 
lated transactions  by  United  States  persons  involvmg  those  areas  of  Bosnia 
and  Herzegovina  controlled  by  Bosnian  Serb  forces  and  the  United  Nations 
Protected  Areas  m  the  Republic  of  Croatia.  On  October  24.  1994,  because 
of  the  actions  and  policies  of  the  Bosnian  Serbs.  I  expanded  the  scope 
or  me  national  emergency  by  issuing  Executive  Order  12934  to  block  the 
property  of  the  Bosnian  Serb  forces  and  the  authorities  in  the  territory 
that  they  conti-ol  within  Bosnia  and  Herzegovina,  as  well  as  the  property 
ot  any  entity  organized  or  located  in,  or  conti:oUed  by  any  person  in   or 
resident  m,  those  areas.  *^  "*.  "i 

On  December  27.  1995.  I  issued  Presidential  Determination  96-7.  directing 
tiie  Secretary  of  the  Treasury,  inter  alia,  to  suspend  the  application  of 
sanctions  imposed  on  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Monte- 
negro) pursuant  to  the  above-referenced  Executive  orders  and  to  continue 
to  block  property  previously  blocked  until  provision  is  made  to  address 
claims  or  encumbrances,  including  the  claims  of  the  other  successor  states 
ot  the  former  Yugoslavia.  This  sanctions  relief,  in  conformity  with  United 
Nations  Security  CouncU  Resolution  1022  of  November  22.  1995  (hereinafter 
me   Resolution  ),  was  an  essential  factor  motivating  Serbia  and  Montenegro's 
acceptance  of  the  General  Framework  Agreement  for  Peace  in  Bosnia^d 
Herzegovina  mitialed  by  the  parties  in  Dayton  on  November  21,  1995   and 
signed  m  Paris  on  December  14,  1995  (hereinafter  the  "Peace  Agreement") 
The  sanctions  imposed  on  the  Federal  Republic  of  Yugoslavia  (Serbia  and 
.f^lV^^J  ^^""^  accordingly  suspended  prospectively,  effective  January 
16,  1996.  Sanctions  imposed  on  the  Bosnian  Serb  forces  and  authorities 
and  on  tiie  territory  that  they  conti-ol  within  Bosnia  and  Herzegovina  were 
subsequentiy  suspended  prospectively,  effective  May  10.  1996,  also  in  con- 
formity with  the  Peace  Agreement  and  the  Resolution.  Sanctions  against 
botii  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  and  the 
Bosman  Serbs  were  subsequentiy  terminated  by  United  Nations  Security 
Council  Resolution  1074  of  October  1.  1996.  This  termination,  however, 
did  not  end  tiie  requirement  of  tiie  Resolution  tiiat  tiiose  blocked  funds 
and  assets  that  are  subject  to  claims  and  encumbrances  remain  blocked 
until  unblocked  m  accordance  witii  applicable  law.  Until  tiie  status  of  all 
remaining  blocked  property  is  resolved,  tiie  Peace  Agreement  implemented 
and  tiie  terms  of  tiie  Resolution  met,  tiie  national  emergency  declared  on 
May  30,  1992.  as  expanded  in  scope  on  October  25,  1994,  and  tiie  measures 
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adopted  pursuant  thereto  to  deal  with  that  emergency  must  continue  beyond 
May  30, 1999. 

On  Jime  9, 1998,  following  attacks  and  repression  directed  by  the  government 
in  Belgrade  against  the  people  of  Kosovo,  I  issued  Executive  Order  13088, 
"Blocking  Property  of  the  Governments  of  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro),  the  Republic  of  Serbia,  and  the  Republic  of  Monte- 
negro, and  Prohibiting  New  Investment  in  the  Republic  of  Serbia  in  Response 
to  the  Situation  in  Kosovo."  Since  then,  the  government  of  President 
Milosevic  has  rejected  the  international  community's  efforts  to  find  a  peaceful 
settlement  tor  the  crisis  in  Kosovo  and  has  laimched  a  massive  campaign 
of  ethnic  cleansing  that  has  displaced  a  large  percentage  of  the  population 
and  been  accompanied  by  an  increasing  number  of  atrocities,  ha  light  of 
President  Milosevic's  brutal  assault  against  the  people  of  Kosovo,  his  com- 
plete disregard  for  the  requirements  of  the  international  commimity  and 
the  threat  his  actions  pose  to  regional  peace  and  stability,  I  have  determined 
that  it  is  necessary  to  maintain  in  force  these  emergency  authorities  beyond 
June  9, 1999. 

Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Apt  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  declared 
on  May  30,  1992,  as  expanded  on  October  24,  1994,  and  the  national 
emergency  declared  on  June  9,  1998,  with  respect  to  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro).  This  notice  shall  be  published  in 
the  Federal  Register  and  transmitted  to  the  Congress. 


OjlUXfUt^A  ^J?AMi^^ 


(FR  Doc.  9»-13919 
Filed  5-27-99;  12:46  pm| 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
May  27.  1999. 


I 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 
aids 

Presidential  Documents 
Executive  orders  and  proclamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (nim:ibers.  dates,  etc.) 
TTY  for  the  deaf-and-hard-of-hearing 


202-523-5227 


523-5227 


523-5227 
523-5227 


523^«534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

http:/Avww.access.gpo.gev^ara 

Federal  Register  informaUon  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://ivww.iuira.gov/fiedreg 
E-maN 

PENS  (Public  Uw  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  informaUon  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

li8tproc@lucky.fed.gov 

with  the  text  message: 

subscribe  publaws-1  <firstname>  <lastname> 
Vse  listproc@lucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

iiifo@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 


FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 

23531-23748 3 

23749-24020 4 

24021-24282 5 

24283-24500 6 

24501-24930 7 

24931-25188 10 

25189-25418 11 

25419-25796 12 

25797-26270 13 

26271-26652 14 

26653-26830 17 

26831-27168 18 

27169-27444 19     • 

27445-27656 20 

27657-27898 .21 

27899-28088 .24 

28089-28332 „ 25  ^ 

28333-28712 .26 

2871 3-28882 .....27 

28883-29206 .28 


Federal  Register 

Vol.  64,  No.  103 
Friday,  May  28,  1999 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA)  which 
lists  parts  and  sections  affected  by  documenU  published  since 
the  revision  date  of  each  title. 


3  CFR 


7189. 
7190. 
7191. 
7192., 
7193.. 


.24275 
.24277 
.24279 
.24281 
.25189 


7194 25191 

7195 25797 

7196 27437 

7197 27439 

7198 28083 

7199 ,28709 

7200 28711 

Execuliv*  Orders: 
13047  (See  Notice  of 

May  18,  1999) ^7443 

13088  (Amended  by 

EG  13121) 24021 

13121 24021 

July  2,  1910  (Revoked 
in  part  by  PLC 

7388) 23856 

November  14,  1917 
(Revoked  in  part  by 

PL0  7391) 28211 

March  30,  1922 
(Revoked  in  part  by 

PLO7390) 28211 

12808  (See  Notice  of 

May  27,  1999) 29205 

12810  (See  Notk»  of 

May  27,  1999) 29205 

12831  (See  Notice  of 

May  27,  1999) 29205 

12846  (See  Notice  of 

May  27,  1999) 29205 

12934  (See  Notk»  of 

May  27,  1999) 29205 

13088  (See  Notk»  of 

May  27,  1999) 29205 

13122 29201 

Admlnistrstion  Orders: 
Presidential  Determinations: 
No.  99-22  Of  Aph\  29, 

1999 24501 

No.  99-23  Of  May  18, 

1999 28085 

No.  99-24  of  May  18, 

1999 28087 

f^tice  of  May  18, 

1999 27443 

Presidential 
Detenminafion  No. 
96-7  of  [December 
27,  1995  (See 
Notice  of  May  27, 

1999) 29205 

Notice  of  May  27, 
1999 29205 

5  CFR 

300 58713 


330 24503 

351 23531 

532 _ 23531 

950 27169 

1201 27899 

2604 28089 


..25849 


2634. 


7  CFR 

28 28883 

301 .23749,  27657,  28713 

354 „ .....25799 

*57 .24931 

915 „ .26271 

929 24023 

979 .23754 

989 25419 

993 .23759 

1079 25193 

1307 23532 

1308 .23532 

1430 24933 

1703 _ .25422 

1M0 24476 

1944 24476 

1990 .28333 

3575 28333 


.25462 
..28763 
..25464 
..28938 
.25851 


29 

274 

400 

735 

1079 

1412... 24091 

8  CFR 

3 25756 

103 27856 

207 27660 

208 27856 

212 25756 


240 .25756.  27856 

245 25756 

246a 27856 

274a 25756,27856 

299 25756,27856 

PropoMd  RuIm: 

103 „ 26698 

212 28676 

237 28676 

9CFR 

2 28940 

130 28942 

318..: 27901 

319 27901 

416 28351 

417 ...^ 28351 

Proposed  Rules: 

Cti.  1 23795 

3 26330 

70 _ 27210 


11 


.■:> 


Federal  Regi«ter/Vol.  64,  Nb.  103 /Friday,  May  28,  1999/Reader  Aids 


88 27210 

94 27711 

317 26892 

318 26892 

319 26892 

381 26892 

10  CFR 

9 24936,27041 

50 23763 

490 26822,  271 69 

Praaaaad  Rutos: 

1 24531 

2 24092,24531 

7 24531 

9 .-. 24531 

19 24092 

20 24092 

21 24092 

30 , 24092 

32 23796 

40 24092 

50 24531 

51 24092,  24531 

52 24531 ,  27626 

60 24092.24531 

61 24092 

62 „ 24531 

63 24092,27935 

72 .- 24531 

75 24531 

76 24531 

100 24531 

110 24531 

11  CFR 

PropoMdRuiM: 

100 27478 

12  CFR 

611 25423 

615 28884 

620 _.25423 

701 28715,  28717.  28718, 

28721 

708a 28733 

713 » 28718 

722 28721 

723 28721 

741 28718.28721 

960 24025 

PrapoMd  Ru(m: 

Oh.  I 25469 

201 28768 

702 27090 

741 28415 

747.. 27090 

13  CFR 

120 26273 

121 26275 

124 „ 27445 

PropoMd  Rulas: 

121 23798 

14  CFR 

25 25800.  27175,  27445 

27 27447 

33 28900 

39 23763.  23766,  24028, 

24029,  24031,  24033,  24034, 
24505,  24507,  25194,  25197, 
25198,  25200,  25424,  25426, 
25802,  25804,  26653,  26831 , 
26833,  26835,  26837,  26839. 


27661,  27854,  27905,  27911, 

28353.  28355,  28357,  28901, 

28905 

71 23538,  23903,  24035, 

24036,  24510,  24513,  25806, 

26656,  27913,  27914,  28091, 

28092.  28093,  28094,  28095, 

28096,  28875 

73 23768 

97 24283,  24284,  27663. 

27664 

Proposed  Rules: 

25 25851,  26900.  27478 

39 23552,  24092,  24542, 

24544,  24963.  24964,  25218, 

26703,  27480.  27483,  28418, 

28420 

71 23805,  23806,  23807, 

23808,  23809,  225220, 

25221,  25222,  26705,  26712. 

26922.  28122,  28944 

91 27160,  28770,  28945 

108 23554.  28945 

121 28770 

135 28770 

1260 - 26923 

15  CFR 

30 24942 

734 27138 

736 27138 

738 27138,28907 

740 271 38,  28907 

742 .27138,28908 

744 28909 

745 27138,28908 

746 2401 8,  25807 

748 27138 

758 27138 

772 27138 

774 27138,  27854.  28908 

902 29090 

Propoaad  Rules: 

922 27484 

16  CFR 

Proposed  Ruiss: 

453 24250 

17  CFR 

1 24038,  28735 

17 24038 

18 24038 

30 28910 

150 24038 

230 27888 

232 27888.27895 

239 27888 

240 25144.27888 

249 25144 

270 24488.27888 

274 27888 

Proposed  Rules: 

240 25153 

249 25153 

270 24489 

18  CFR 

2 26572 

153 26572 

157 26572 

284 26572 

375 26572 

380 26572 

385 26572 

Propossd  Ruiss: 

2 27717 


153 ....27717 

157 27717 

380 27717 

21  CFR 

2 26657 

3 26657 

5 26857 

10 26657 

12 26657 

16 26657 

20 26657 

25 26657 

50 26657 

54 26667 

56 26657 

58.. 26657 

60 26657 

70 „...26657 

71 26657 

173 26841 

176 27914 

177 27177,  27915.  28097 

178 24943,  25428,  26281. 

26841.26842,27854 

184 28358 

200 26657 

201 26657 

202 26657 

206 26657 

207 26657 

210 26657 

21 1 26657 

299 26657 

300 26657 

310 26657,27666 

312 26657 

314 26657 

315 26657 

316 26657 

320 26657 

333 26657 

352 27666 

369 26657 

510 26657 

514 26657 

520 26657 

522 26657,  26670.  27916 

524 26657 

529 ....26657 

556 26670.26671 

558 23539.  26671,  26844 

601 26657 

640 26282 

700 27666 

740 27666 

800 26657 

801 26657 

807 26657 

809 26657 

812 26657 

860 26657 

Propossd  Rules: 

179 27935 

207 26330 

607 26330 

640 26344 

807 26330 

884 24967 

1020 23811 

1308 24094.  25407 

22  CFR 

41 28915 

42 28915 

171 25430 


Propossd  RuIss: 

22 28946 

24  CFR 

5 25726 

248 26632 

791 26632 

792 26632 

982 26632 

Propossd  Rules; 

Oh.  IX 24546,  26923 

761 25736 

888 24866,27623 

25  CFR 

Proposed  RuIss: 

20 24296 

26  CFR 

1 26845 

Propossd  Rules: 

1 23554.  23811,  24096. 

25223,  26348.  26924.  27221, 
27730,  27936 

20 23811 

25 23811 

31 23811 

40 23811 

27  CFR 

Propossd  Rules: 

9 24308 

28  CFR 

540 25794 

Propossd  Rules: 

0 24972 

16 24972 

20 24972 

32 28123 

50.. 24972 

81 28422 

302 24547 

540 27166 

551 24468 

29  CFR 

1603 28743 

1650. 28916 

4044.. 26287 

Propossd  RuIss: 

Ch.XXV 29186 

1 91 0 27941 

1926..... 26713 

2700 24547 

30  CFR 

208 26240 

241 26240 

242 .....26240 

243 26240 

250 26240 

290 26240 

914 28362 

943 23540 

946 23542 

948 26288 

Proposed  Rules: 

701 23811 

724 23811 

773 23811 

774 23811 

778 23811 

842 23811 

843 : 23811 


W6 23811 

914 27484 

M8 28771 


Federal  Register /Vol.  64,  No.  103 /Friday.  May  28,  1999 /Reader  Aids 


iii 


31CFR 

205 

515 

PropoMdRulM: 
1 


.24242 
.25808 

.24454 


32CFR 

290 55407 

311 27693 

706 25433,  25434,  25435, 

25436,  25437,  25820 

1903 27041 

PropoMdRutos: 

287 28773 

33CFR 

20 28054 

46 28054 

100 27694,  28098,  28100 

117 .23545,  24944,  25438, 

26295,  27179.  27694,  28101, 
28744 

151 26672 

165 24286,  24945,  24947, 

26295,  27695,  27696,  27697, 
27916,  27918 

323 25120 

PrapOMdRulM: 

100 24979,24980 

110 27487 

117 26349.  26350,  28125, 

28126 

165 23545.  24982.  24983, 

24985.  24987,  28128 

34CFR 

300 24862 

685 29182 

PropoMdRutM: 

76 27152 

61 1 .27404 

36CFR 

62 25708 

254 25821 

800 27044 


37CFR 

251 

PrapoMdRutot: 

1 

2 

3 

6 


.25201 


..25223 
..25223 
..25223 
..25223 


38CFR 

4 25202 

21 23769.  26297 

36 .28363 

PrapoMd  RuIm: 

4 25246 

17 23812.27733 

39  cm 

PrapoMd  RuIm: 

111 28130 

40CFR 

Ch.  VII 25126 

9 23906.  25126,  27450. 

27919 


35 23734 

51 26298 

52 23774.  24949,  25210, 

25214,  25822,  25825,  25828, 

26306,  26876.  26880,  27179, 

27465,  27699.  28250.  28745, 

28748.  28753,  28757 

60 24049,  24511,  26484. 

27623 

61 24288 

62 25831 

63 24288.  2451 1 .  2631 1 . 

27450 

68 28696,  29168 

70 23777 

72 25834.  28564 

73 25834 

75 28564 

81 24949 

85 23906 

86 23906 

88 23906 

136 26315 

,180 24292.  25439.  25448. 

25451.  25842,  27182,  27186, 
27197,  28363,  28371,  28375, 
28377,  28384.  28917.  28924 

232 25120 

260 26315 

261 25410 

262 25410 

268 25410,28387 

271 23780 

282 28927 

300 24949.  26883 

600 23906 

PropoMdRuin: 

52 23813.  24117,  24119. 

24549,  24988.  24989,  25854. 

25855,  25862,  26352.  26926. 

26927.  27223.  28947 

55 28775 

60 26569 

62 25863 

68 .28702,29171 

70 23813 

80 26004.- 26142 

81 24123.  27734 

85 26004 

86 26004.26142 

112 26926 

141 25964.  27942 

142 25964.27942 

143 , 25964,27942 

144 27741 

146 27741 

147 27744 

180 27223,  27943,  27947 

194 25863,26713 

268 28949 

271 23814,  25258 

300 24990 

444 26714 

41CFR 

Ch.  301 28878,  28879 

300-80 28880 

301-10 29162 

302-1 29162 

302-5 29162 

302-6 29162 

302-8 29162 

302-10 29162 

302-1 1 29162 

302-15 „. 29162 


42CFR 

405. 

410 

413 

414 

415 

424 

485 

498 


..25456 
..25456 
..25456 
.25456 
.25456 
..25456 
..25456 
..24957 


36 28778 

405 24549 

412 24716 

413 24716 

483 24716 

485 24716 


43CFR 

4 


..26240 


44CFR 

59 24256 

61 24256 

62 27705 

64 24512,24957 

65 24515,  24516,  26690. 

26692.28931,28933 

67 24517,  26694,  28935 

77 28103 

80 28103 

81 28103 

82 28103 

83 .28103 

1 52 281 03 

207 „ 28103 

220 28103 

221 28103 

222 28103 

301 ..281 03 

303 28103 

306 28103 

308 28103 

320 28103 

324 28103 

325 .....28103 

328 28103 

333 28103 

336 28103 

PrapoMd  RuIm: 

67 24550,  26715.  28964 

45CFR 

PropoMdRulM: 

Subtftte  A 29186 

2505 25260 


46CFR 

5 

16 

500 

501 

502 

503 , 

504 , 

506 

507 

508 

514 

530 

535 

540 

545 

550 


551. 
555. 


....28054 

....25407 

...23545 

...23545 

...23551 

..23545 

...23545 

..23545 

...23545 

..23545 

...23782 

..23782 

..23794 

.23545 

.23551 

...23551 

.23551 

.23551 


560 23551 

565 _..„.23551 

571 23551 

572 _ 23794 

582 23545 

585 23551 

586 23551 

587 23551 

588 23551 

PropoMdRulM: 

356 24311 

47CFR 

0 28936 

1 26883.  27200 

17 „ 27471 

20 26885 

24 26887 

73 24522.  24523.  26327, 

26697.  27710 

74 24523 

76 _ 28106 

80 26885 

87 27471 

PropOMdRutM: 

1 23571 .  28130 

22 23571.28130 

24 23571 .  281 30 

26 23571 .  28130 

27 23571 .  281 30 

64 26927 

73 23571.  24565,  24566, 

24567,  24996.  24997,  24998. 
26717,  26718.  26719,  26720. 
28130,  28131,  28132,  28133, 
28424.  28425.  28426.  28427 

74 23571 ,  28130 

80 23571 ,  28130 

87 23571,28130 

90 23571.28130 

95 23571 .  28130 

97..... 23571,28130 

100 „„ _ 28130 

101 23571 

48CFR 

213 24528 

222 28109 

225 24528,  24529 

232 28109 

237 28109 

2S2 24528.  24529,  28875 

253 28109 

715 ..;. 25407 

1815 25214 

1816 25214 

1819 25214 

1852 25214 

PropoMdRulM: 

1 - 26264 

12 26264 

16 „ 24472 

23 26264 

31 27654,  28330 

45 23982 

48 24472 

52 23982,  24472.  26264 

201 28134 

213....„ 28134 

215 23814 

1845 26721 

1852 26721 


49CFR 

1 

171 


.24959 
.28030 


IV 


Federal  Register/ Vol.  64,  No.  103 /Friday,  May  28,  1999/Reader  Aids 


173 28030 

177 28030 

178 28030 

180 28030 

216 25540 

223 25540 

229 25540 

231 25540 

232 25540 

238 25540 

531 27201 

541 28110 

571 27203 

575 27921 

PropoMd  Rutot: 

107 28135,28965 

171 28965 

172 28965 

173 28965 

177 28965 

178 28965 

180 28965 

192 ...28136 

229 23816 

231 23816 

232 23816 

260 .27488 

360 24123 

387 24123 

390 24128 

396 '. 24128 

544 26352 

567 27499 

568 27499 

573 27227 

577 27227 

605 23590 

611 25864 

1244 26723 

50CFR 

17 25216,  28392,  28393, 

28403 

216 27925,  28114,  28121 

-  222 25460,  27206,  28761 

223 25460,  27206,  28761 

226 24049 

230 28413 

285 27207.29090 

300 26890,  29090 

600 24062,27928. 

630 29090 

635 29090 

644 29090 

648 24066,28937 

660 24062,  24078,  26328, 

27928 

678 29090 

679 .24960,  25216,  27208. 

27476 
Proposed  Rules: 

17 25263,  26725,  27747, 

28136,  28142,  28779 

20 23742 

223 26355,28965 

224 „ 26355,28965 

226 24998,26355 

600 27749 

622 27750,  27951,  27952 

640 27952 

648 25472,27749 

660 28143 


Q 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  28,  1999 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Chemical  weapons 

convention; 

implementation 

Con-ection;  published  5- 
28-99 

Macau;  addition  to 
commerce  country  chart; 
published  5-28-99 
Export  licensing: 

Exports  or  reexports,  license 
requirements;  entity  list; 
published  5-28-99 

COMMERCE  DEPARTMErfT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispecies; 

published  5-28-99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Westem  Pacific 

txjttomfish;  published  4- 

28-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protection — 

Ozone-depleting 
substances;  substitutes 
list;  published  4-28-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Vfrginia;  published  4-28-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Fenhexamid;  published  5- 
28-99 

Terbadl;  published  5-28-99 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Debt  Collection  Improvement 
Act: 

Administrative  wage 
garnishment; 
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implementation;  published 
5-28-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Airtine  contract  city-pair 
fares,  property 
management  services, 
and  technical  corrections; 
published  5-28-99 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Passport  and  visa  waivers; 
published  5-28-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Raytheon;  published  4-16-99 
TREASURY  DEPARTMENT 
Rscal  Service 

Federal  claims  collection: 
Transfer  of  debts  to 
Treasury  Department  for 
collection;  published  4-28- 
9911 

RULES  GOING  INTO 
EFFECT  MAY  30,  1999 

POSTAL  SERVICE 

International  Mail  Manual: 
Postal  rate  changes; 
published  4-26-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Animal  welfare: 
Rats  and  mice  bred  for  use 
in  research  and  birds; 
definition  as  animals; 
rulemaking  petition; 
comments  due  by  5-28- 
99;  published  3-4-99 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  licensing: 
Organization  of  American 
States  (GAS);  model 
regulations  for  control  of 
.  intemafional  movement  of 
firearms,  parts, 
components,  and 
ammunition;  comments 
due  by  5-28-99;  published 
4-13-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

International  fisheries 
regulations: 


Pacific  halibut— 
Sitica  Sound;  local  area 
management  plan; 
comments  due  by  5-28- 
99;  published  4-28-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Television  stations;  table  of 
assignments: 
Arizona  and  Nevada; 
comments  due  by  5-31- 
99;  published  4-29-99        ' 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Smvtce 
Endangered  and  threatened 
species: 

Rhadine  exilis,  etc.  (nine 
invertebrate  species  from 
Bexar  County,  TX); 
comments  due  by  5-31- 
99;  published  4-7-99 

MINE  SAFETY  AND  HEALTH 

FEDERAL  REVIEW 

COMMISSION 

Federal  Mine  Safety  and 

Health  Review  Commission 

Procedural  rules;  comments 

due  by  5-28-99;  published 

5-7-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

companies: 

Canadian  tax-defened 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  comments 
due  by  5-28-99;  published 
3-26-99 

Canadian  tax-deferred 
retirement  savings 
accounts;  offer  and  sale 
of  securities;  con-ection; 
comments  due  by  5-28- 
99;  published  4-14-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Detroit  River,  Ml;  safety 
zone;  comments  due  by 
5-31-99;  published  5-3-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  5- 

28-99;  published  4-28-99 
Alexander  Schleicher 

Segelflugzeugbau; 

comments  due  by  5-28- 

99;  published  4-26-99 
British  Aerospace; 

comments  due  by  5-28- 

99;  published  4-23-99 
Eurocopter  France; 

comments  due  liy  5-28- 

99;  published  3-29-99 


New  Piper  Aircraft,  Inc.; 
comments  due  t>y  5-28- 
99;  published  3-19-99 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  5-28- 
99;  published  4-26-99 
Class  E  airspace;  comments 

due  by  5-28-99;  published 

4-13-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 

transportation — 

DOT  cylinder 
specifications  and 
maintenance, 
requalification,  and 
repair  requirements; 
comments  due  by  5-28- 
99;  published  12-31-98 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrtce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  t>e  available. 

H.R.  432/P.L.  106-29 

To  designate  the  North/South 
Center  as  the  Dante  B. 
Fascell  North-South  Center. 
(May  21,  1999;  113  Stat.  54) 

H.R.  66a/P.L  106-^ 

To  amend  the  Peace  Corps 
Act  to  authorize  appropriations 
for  fiscal  years  2000  through 
2003  to  carry  out  that  Act, 
and  for  other  purposes.  (May 
21,  1999;  113  Stat.  55) 

H.R.  1141/P.L.  106-31 

1999  EmergerKy 
Supplemental  Appropriaticns 
Act  (May  21,  1999;  113  Stat. 
57) 

Last  List  May  18,  1999 
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PENS  is  a  free  electronic  mail 
notification  service  of  newfy 
enacted  putAic  laws.  To 
subscribe,  send  E-mail  to 
HatprecO  lucky.fMi.gov  with 
the  text  message: 
stitacribe  PUBLAWS-L  Your 
Name. 


This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  availabie  through  this 
sennce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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The  Federal 
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What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register^ 
Code  <rf  Federal  RegnfaitioBs  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Form 
I — I  YlliiS,  enter  my  subscription(s)  as  follows: 


Otder  Processing  Cod*: 

*6173 


Charge  your  orchr. 
It's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  TTie  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $ 
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Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  ot  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


Street  address 


LJ  VISA       O   MasteiCard  Account 


-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES    NO 
MayweinakcyoiiriMmB^KidrBsavalaliletooliiernMJus?     |     |  (~^ 


Authorizing  signature 


Thank  you  for 
your  order! 
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Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  tof  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designecl  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  Issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  renxjved,  or  corrected. 
$27  per  year. 

Federal  Register  IndM. 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  Issued  monthly  In 
cumulative  form.  Errtries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-refererKes. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numt>ers  with  the  date  of  publication 
in  the  Federal  Register. 
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I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  dmnestic  postage  and  handling  and  is  subject  to  change. 
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-D 


CU  VISA      CH  MasterCard  Account 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  Signature. 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  mtcrofiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  micrbfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  arKi  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Order  Proc«ssing  Code; 

*5419 
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I I  GPO  Deposit  Account 


U  VISA      n  MasterCard  Account 
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City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 
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Purchase  order  numb»  (optional) 
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Authorizing  signature 
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prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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A  renewal  notice  will  be 
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before  the  shown  date. 


A  renewal  notice  will  be 
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before  the  shown  date. 
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your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  204^-9373. 
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Public  Laws 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws' 
issued  irregularly  upon  enactment,  for  the  106th  Congress.  1st  Session.  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 

f^r^Sn^®'"^®"^  ^['"^'"P  ^'^-  P"^^  ^^-  See  Reader  Aids^tion  of  the  Federal  RegisS 
for  announcements  of  newly  enacted  laws  or  access  the  online  databa^  at 
http://www.access.gpo.gov/nara/index.html 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  Ac^qjine 
Federal  Register  are  available  through  the 
GPO  Access  service.       / 


lb  connect  over  the  Wgirld  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  usex( 
munications  software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  fiirther  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 1 2-1 262  (24  hours  a  day  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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